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INTRODUCTION 


The fortieth edition of the Stikeman Income Tax Act, Annotated publishes the Act as consolidated under the R.S.C. 195 5th Supplement, 
effective March 1, 1994. This edition is current to July 9, 2006. 
A complete list of amending statutes included in this edition is provided in the Table of Amending Acts following this Introduction. 
This edition is updated and expanded to include all developments since the last edition including: 
¢ Bill C-13, Budget Implementation Act, 2006 (S.C. 2006, c. 4, Royal Assent June 22, 2006), implementing many of the May 2, 2006 
budget proposals and the February 2005 budget proposals which had not been enacted, and various measures introduced by the Liberal 
government in their November 2005 Economic Statement 
* May 2, 2006 Federal Budget proposed measures (those not included in Bill C-13 above) 
» Draft Legislation of June 29, 2006 to increase the dividend tax credit and gross-up by creating a new regime of “eligible dividends” to 
eliminate the double taxation of dividends paid from corporate earnings that do not benefit from preferential rates 
* Bill C-2, Federal Accountability Act (2nd Reading in the Senate June 27, 2006), containing consequential amendments to the Income 
Tax Act 
° Bill C-45, Canadian Forces Members and Veterans Re-establishment and Compensation Act (S.C. 2005, c. 21, proclaimed in force on 
April 1, 2006), which introduced sections 6(1)(f.1), 81(1)(d.1) and 241(4)(d)(viii) regarding the tax reduction on dividends 
¢ Draft CCA regulations of June 1, 2006 regarding cogeneration systems 
* Promulgation of regulations implementing the February 2005 budget changes re capital cost allowances (P.C. 2006-439, SOR/2006- 
117) 
¢ Updated tax rates and credits tables 
« New comfort letters released by the Department of Finance 
¢ New Selected Cases annotations prepared by Editor-in-Chief Richard Pound of Stikeman Elliott LLP have been added to reflect signifi- 
cant jurisprudence since the last edition. 


All proposed changes released to July 9, 2006 including draft legislation, Notices of Ways and Means Motions and changes announced by 
means of press releases, are incorporated in context with the relevant provisions of the Act. A comprehensive list of pending amendments 
included in this edition is provided in the Table of Proposed Amendments following this Introduction. 


To take fullest advantage of the information in this volume, the reader should refer both to the annotations following the provision under 
consideration and to the annotations at the end of sections. Occasionally annotations will also appear at the end of a group of related 
sections or at the beginning or end of a Part of the Act. The categories of annotations, and other features of this Act, are discussed below. 
Readers will note that the Government has not yet completely revised the Regulations to reflect changed references to the Act made by the 
Fifth Supplement. We have, therefore, added the correct references in square brackets throughout the Regulations. 

At the end of the book, readers will find a comprehensive Topical Index that includes many tax terms not explicitly used in the legislation, 
as well as acronyms. The index and the annotations reflect draft legislation and draft regulations where necessary. 


Related Provisions 

Where other sections of the Act are relevant to the interpretation or application of a particular provision, these are noted in the Related 
Provisions annotations throughout. Note that there are occasional Related Provisions within the “shaded boxes”, tying proposed legislation 
to other parts of the Act. 


History/Origin 
Due to the ever increasing volume of information in each subsequent edition of the Stikeman Income Tax Act, Annotated and in an effort to 
retain a single volume portable comprehensive Act and related statutory material, the pre-1985 R.S.C. History annotations were removed 
beginning with the 30th edition. The full History annotations for all changes to provisions of the Act prior to the enactment of the R.S.C. 
1985, Fifth Supplement including any special transitional rules, however, can be found in a variety of sources including the following 
Carswell products: 

* the CD-ROM version of the Stikeman Income Tax Act, Annotated, 

¢ the Canada Tax Service, 

* editions of the Stikeman Income Tax Act, Annotated prior to the 30th edition, 

¢ TaxPartner CD-ROM, 

¢ and Carswell’s premier online tax service taxnet.pro. 
Care should be exercised by tax practitioners in interpreting the Act to consider whether prior amendments of a provision, in particular 
readings prior to the enactment of the 1985 R.S.C. and application rules, may still be relevant. For example, the attribution rules in ss. 74 
and 75 and the stock option rules in s. 7 may still have relevance today and reference should be made to the full History annotations and 
application rules contained in the sources listed above. 
Whereas the Origin notes in pre-RSC editions of the Stikeman Income Tax Act, Annotated referred to the pre-1972 Act, the Origin notes in 
this edition are attached to provisions in the Act that were added by the Fifth Supplement, effective March 1, 1994. 


Introduction 


Selected Cases 
Leading cases that are most central to the point at issue follow the provisions of the Act. Each style of cause is followed by a case citation 
and a succinct one- or two-sentence digest of the case. The cases are selected, and the digests written, by Stikeman Elliott LLP lawyer, 


Richard W. Pound, Q.C., F.C.A. 


Department of Finance “Comfort Letters” 

Numerous Department of Finance “comfort letters” obtained under the Access to Information Act are included in the Act and Regulations 
in context. The letters represent intended amendments that Finance has promised in private letters and that will likely be included in future 
technical bills or budget measures. F | 

A list of comfort letters, issued for amendments that have not yet appeared as draft legislation, is provided in the Table of Department of 
Finance Comfort Letters following this Introduction. 


Definitions 

The Definitions annotations follow each section of the Act (except for certain Parts where the annotation falls at the end of the Part), and 
consist of an alphabetical list of the words and phrases in the section that are defined elsewhere in the Act, or in other applicable legislation. 
The Definitions annotations for the Regulations and the Income Tax Application Rules (ITARs) are also found at the end of each section. 


Income Tax Regulations/ Income Tax Application Rules ' 
Cross-references are provided where relevant. References to Draft Regulations are also provided where applicable. 


Forms/ Interpretation Bulletins/ Information Circulars/ |.T. Technical News/ Advance Tax Rulings/ Application Policies/ 
Registered Plans Directorate Newsletters/ Charities Policies/ Charities Newsletters/ CRA Transfer Pricing 
Memoranda/ Income Tax Info Sheets/ Registered Pension Plans Technical Manual/ Registered Plans Compliance 
Bulletins , 


References to Forms, Bulletins, Circulars, Technical News, Advance Tax Rulings, SR&ED Application Policies, Registered Plans Direc- 
torate Newsletters, Charities Policies, Charities Newsletters, CRA Transfer Pricing Memoranda, Income Tax Info Sheets, Registered Pen- 
sion Plans Technical Manual, and Registered Plans Compliance Bulletins are listed following the provisions to which they relate. To save 
valuable. research time, the Stikeman Income Tax Act, Annotated provides the full title of these documents. 


R.S.C. 1985, Fifth Supplement 


The Act is, properly, cited .as R.S.C. 1985, c..1 (Sth Supp.) and the Income Tax Act Application Rules are cited as R.S.C., 1985, ¢c. 2 (Sth 
Supp.). The Fifth Supplement, as amended by the Income Tax Amendments Revision Act (Bill C-15), is deemed to have, come into force on 
March 1, 1994. Furthermore it is deemed to be of retroactive effect to December 1, 1991. 


Although the sections of the Act were not renumbered in the consolidation, there was considerable renumbering within sections. As ‘the 
explanatory note to the Fifth Supplement stated about the Income Tax Act and the Income Tax Application Rules: 


‘As a general rule, the existing provisions of both Acts have not been renumbered. As a result, provisions repealed after 1971 or omitted 
from the revision because they were spent may have left gaps in the numbering. The only structural changes made in the present 
revision concern certain definitions and some application and transitional provisions. 


Where one provision contained definitions that also applied to other Parts or provisions, especially if these were not in the immediate 
vicinity of the definition provision, the references to those other Parts or provisions were deleted in the existing definition provisions 
and new reference provisions inserted where they could be found easily. Where a definition applicable to the whole Act was found in a 
provision other than sections 248 to 260, it was made to apply only to its own provision or Part and a definition by reference was added 
to subsection 248(1). 


The Income Tax Act... was practically the only important Act that continued to contain some series of definitions arranged in lettered 
paragraphs rather than being listed alphabetically in each official language. This situation was corrected in the present revision, and in 
the definitions that had to be rearranged, algebraic formulae were inserted where advisable. 


In addition to these more substantial changes there were hundreds of minor changes in wording to substitute “the taxpayer” for “he”, and 
“total” for “aggregate”, and the like. 


As always, we welcome comments and suggestions for future editions. 


Tax & Accounting Market Group 
Carswell 
August 2006 
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Year (S.C.) 

1970-71-72 

1970-71-72 

1972 

1973-74 

1973-74 

1973-74 

1973-74 (Family Allowances Act, 1973) 


1973-74 (Federal-Provincial Fiscal Arrangements Act, 1972, Federal-Provincial Fiscal Revision 


Act, 1974 and Income Tax Act) 

1973-74 (Residential Mortgage Financing Act) 
1973-74 (Election Expenses Act) 

1974-75-76 

1974-75-76 (Cultural Property Export and Import Act) 
1974-75-76 (Old Age Security Act) 

1974-75-76 

1974-75-76 (Western Grain Stabilization Act) 


1974-75-76 (Halifax Relief Commission Pension Continuation Act) 
1974-75-76 (Compensation for Former Prisoners of War Act) 


1974-75-76 
1976-77 


1976-77 (Federal-Provincial Fiscal Arrangements and Established Programs Financing Act) 


1977-78 

1977-78 (Employment Tax Credit Act) 

1977-78 

1977-78 (Maritime Code) 

1977-78 

1978-79 (Child tax credit) 

1979 

1980-81-82-83 (Bank Act) 

1980-8 1-82-83 (Misc. Statute Law Amend. Act) 
1980-8 1-82-83 

1980-81-82-83 (Petroleum and Gas Revenue Tax) 
1980-81-82-83 (Retention of Records) 

1980-8 1-82-83 (Statute Law Relating to Taxes) 
1980-8 1-82-83 (National Training Act) 

1980-8 1-82-83 

1980-8 1-82-83 (Tax Court of Canada) 

1980-8 1-82-83 (Athletic Contests and Events Pools Act) 
1980-8 1-82-83 (Government Organization Act, 1983) 
1984 

1984 (Canada Health Act) 

1984 (War Veterans Allowance) 

1984 (Canada-Nova Scotia Oil and Gas Agreement Act) 
1984 (Financial Administration Act) 

1984 

1985 (Sports Pool and Loto Canada Winding-Up Act) 
1985 (Aeronautics Act Amendment Act) 

1985 

1986 

1986 

1986 

1986 (Pension Benefits Standards Act, 1986) 

1986 

1986 

1986 (Petroleum and Gas Revenue Tax) 


1987 (Canada-Newfoundland Atlantic Accord Implementation Act) 
1987 (Financial Institutions and Deposit Insurance System Amendment Act) 


1987 (National Transportation Act, 1987) 
1987 (Pension Act etc. Amendment Act) 


1987 


1988 (Canada-Nova Scotia Offshore Petroleum Resources Accord Implementation Act) 


1988 (Criminal Code) 


1988 
1988 (Tax Court of Canada Amendment Act) 


Vil 


63 
64 


50 
58 


TABLE OF AMENDING ACTS 


Chapter 


Royal Assent 
December 23, 1971 
December 23, 1971 
March 29, 1972 
April 18, 1973 
July 27, 1973 

July 27, 1973 
December 12, 1973 
December 12, 1973 


December 21, 1973 
January 14, 1974 
March 13, 1975 
June 19, 1975 
June 26, 1975 
December 2, 1975 
February 25, 1976 
February 25, 1976 
May 5, 1976 

July 16, 1976 
February 24, 1977 
March 31, 1977 
December 15, 1977 
February 2, 1978 
June 30, 1978 

June 30, 1978 
June 30, 1978 
December 12, 1978 
December 6, 1979 
November 26, 1980 
February 19, 1981 
February 26, 1981 
July 8, 1981 

June 22, 1982 
June 29, 1982 

July 7, 1982 
March 30, 1983 
June 29, 1983 
June 19, 1983 
November 17, 1983 
January 19, 1984 
April 17, 1984 
June 14, 1984 
June 29, 1984 
June 29, 1984 
December 20, 1984 
June 20, 1985 

June 28, 1985 
October 29, 1985 
February 13, 1986 
February 13, 1986 
June 17, 1986 
June 27, 1986 
November 5, 1986 
December 19, 1986 
December 19, 1986 
March 25, 1987 


June 30, 1987 (proclaimed July 2, 1987) 
August 28, 1987 (proclaimed January 1, 1988) 


December 17, 1987 


(proclaimed February 1, 1988) 


December 17, 1987 


July 21, 1988 (in force December 22, 1989) 


September 13, 1988 


(proclaimed January 1, 1989) 


September 13, 1988 
September 22, 1988 


Bill 

C-259 
C-275 
C-169 
C-170 
C-192 
C-193 
C-211 
@-233 


C-135 
C-203 
C-49 
C-33 
€-62 
C-65 
C-41 
C-78 
C-92 
C-58 
C22 
C-37 
C11 
C-23 
C-56 
C-54 
C-59 
C-10 
C17 
C-6 
C-56 
C-54 
(Cah) 
C-118 
C€-112 
C-115 
C-139 
C-167 
C-95 
C-152 
C2 
C3 
C-39 
C-43 
C-24 
C-7 
C-2 
C-36 
C-72 
C-82 
C-84 
C-109 
C-90 
C-11 
C-23 
C-17 
C-6 
C-42 
C-18 
C-100 


C-64 
C-75 
C-61 


C-139 
C-146 


Table of Amending Acts 


Coming into Force 


6. (1) Coming into force of Act — Subject to subsection (2), this Act comes into force, or is deemed to have come into force, on March 1, 1994. 


(2) Coming into force of schedules — Subject to any provision to the contrary in the schedules, each schedule is deemed to have come into force on the day the Act 
referred to in the heading of the schedule was assented to. 


TABLE OF PROPOSED AMENDMENTS 


The following table will assist readers in finding, in the shaded boxes throughout the Act and Regulations, the proposed amendments 
announced at various times. If you know the subject-matter of announced changes but cannot find them in the legislation, scan the “Sub- 
ject” column (or consult the Topical Index). If you know the date on which the changes were announced, use the first column, which lists 
the proposals in chronological order. A separate Table of Comfort Letters appears following this table. 


Where proposals do not include (and have not been superseded by) draft legislation, the relevant portions of the announcement or press 
release are reproduced in shaded boxes under the provisions of the Act or Regulations that are expected to be amended. 


Except where indicated, all press releases and draft legislation emanate from the federal Department of Finance, www.fin.gc.ca. See the 
various Special Releases of Carswell’s Canada Tax Service, Tax Times, TaxPartner and taxnet.pro. 


Bill no. or date of Public Statement 


Subject 


Reproduced at section no. 


Draft legislation, December 20, 1991 


Interest deductibility 


20(1)(c), (qq), [sic]; 203.1), (3.2); 
20.1 [sic], 20.2 [sic] 


Press releases, March 2, 1993; Oct. 1, | Limit on deductibility of provincial payroll and 18 [end] 
1993-—~ Dec: 16,-2004 capital taxes 
Bill C-70 (S.C. 1995, c. 21) Part LIV no longer relevant Reg. Part LIV 


Draft legislation and regulations, June 
ie wc ef 


[=_— 


Securities held by financial institutions (legislation 
enacted in 1998; regulations still pending) 


Reg. 304(1)(c)(i), 2402, 2405(3)“Ca- 
nadian business property”, “gross Ca- 
nadian ...”, (5), 2411(4), (5), 6201(5), 
(5.1), 6209(b), 8102-8105, 
9000-9002, 9003, 9100-9104, 


9200-9204 


Notice of Ways and Means Motion, 
December 12, 1995 


Interference with remittance (on hold) 


227(5.2)—(5.4) 


Press release 1996-100, December 19, 
1996 


Segregated fund policies and other annuity con- 
tracts 


Reg. 304(1) 


Draft legislation and regulations, No- 
vember 14, 1997 


Impaired loans 


(legislation enacted in 1998); Reg. 
9103(2) 


Draft legislation and regulations, Oc- 
tober 27, 1998 (legislation enacted in 
1999) 


ember | 


Branch tax (corporate immigration) 


Reg. 808(1.1) 


Prescribed expenditures 


Reg. 2902(e) 


Federal budget, February 16, 1999 
(most legislation enacted in 2000) 


Non-resident trusts 


94 (see now July 18, 2005 draft legis- 
lation) 


Foreign-based investment funds 


94.1-94.4 (see now July 18, 2005 
draft legislation) 


RRSP withdrawals under HBP and LLP 


Part X.3 


Federal budget, February 28, 2000 
(most legislation enacted in 2001) 


Extension of s. 161.1 to individuals 


161.1 


Draft regulations, August 8, 2000 


Authorized foreign banks 


(see February 13, 2003 draft regula- 
tions) 


Other incidental changes 


Reg. 9204(2.1), (5)(a), (5.1) 


Federal Economic Statement, October 
18, 2000 (most measures enacted in 
2001) 


Cross-border share-for-share exchange 


86.1 (and see now Federal budgets, 
February 18, 2003, March 23, 2004 
and February 23, 2005) 


Draft regulations, March 16, 2001 
(Appendices A to I to the Explanatory 
Notes to the March 16, 2001 Notice 
of Ways and Means Motion) 


Taxpayer migration (previously released December 
17, 1999) 


Reg. 2606(1), (2) 


Foreign affiliates: partnerships (previously released 
November 30, 1999, and see Appendix C of the 
February 27, 2004 draft regulations) 


Reg. 5900(2), (3); 5902(5); 5905(14), 
(15) 


Foreign affiliates: FAPI (previously released No- 
vember 30, 1999, and see Appendix C of the Feb- 
ruary 27, 2004 draft regulations) 


Reg. 5903, 5907(1.3), (1.4) 


Capital gains deferral: eligible small business in- 
vestments (previously released December 21, 2000) 


Reg. 6204(1) 


Xi 


Table of Proposed Amendments 


Bill no. or date of Public Statement 


Subject 


| Reproduced at section no. 4 


Notice of Ways and Means Motion, 
September 18, 2001 


Matchable expenditures: film shelters shut down 


(see now July 18, 2005 draft legisla- 
tion) 


Press release, December 17, 2001 


Ee 


Update on proposals for the taxation of non-resi- 
| dent trusts and foreign investment funds 


94, 94.1-94.4 (see now July 18, 2005 
draft legislation) 


Notice of Ways and Means Motion, 
October 11, 2002 


Non-resident trusts and foreign investment entities 
lames 


(see now July 18, 2005 draft legisla- | 
tion) 


Draft legislation, December 20, 2002 


Technical amendments 


throughout the Act (see now July 18, | 
2005 draft legislation, Part 2) 


= 


Separate classes: franchises, etc. 


(see now July 18, 2005 draft legisla- 


Notes to draft legislation) 


tion) 

Political contribution receipts (see now July 18, 2005 draft legisla- 
tion) 

Draft regulations, December 20, 2002 “| Authorized foreign banks (see February 13, 2003 draft regula- 
(Appendices A to J to the Explanatory tions) 


Excluded property of non-resident persons 


(see February 13, 2003 draft regula- 
tions) 


Foreign affiliates 


(see Appendix C of the February 27, 
2004 draft regulations) 


Foreign oil and gas business 


Reg. 5910 


Flow-through shares: prescribed right 


Reg. 6202.1(1), (1.1), (2.1)-(5) 


Prescribed venture capital corporations 


Reg. 6700(e.1), 6704(e) 


Tax on large corporations 


Reg. 8604 


Draft regulations, February 13, 2003 


Authorized foreign banks 


Reg. 105(2), 404(1), 413(3), 800-803, 
805, 808(1), (2), (S)G)Gi), (6)(a), (8), 
810, 5301(1)(), paneer iter (8), (10), 


comfort letter 


Federal budget, February 18, 2003 i, Overturning Ludco decision 20(1)(c) 
(most legislation enacted in 2003) 

Cross-border share-for-share exchanges 86.1 

Tax pre-paid savings plans il 146 

Tax shelter information returns Reg. 231(6)(b) 
Draft legislation, March 11, 2003 Exclusion for guarantee provided to subsidiary 247(7.1) 


Draft regulations, June 9, 2003 (in- 
cluded in Explanatory Notes to 
NWMM for Bill C-48, S.C. 2003, c. 
28) 


Natural resources 


Reg. L100 (WID, HX), (DM, 
(ya)(i), 1104(8.1), 1204(3)(b), (4), (5), 
1206(1)“exempt partnership”, “produc- 

tion royalty”, “specified royalty”, 

1206(8.1), (9), 1210) 1210 
3900(2)“minerals”, 5203(1)“adjusted 
business income’’(d), 5203(2)(a), (4) 
(and see December 6, 2005 draft reg- 
ulations re Reg. 3900) 


Press release, June 20, 2003 


Reduction in penalty for brief failure to remit 
amount withheld 


227(9) 


CCRA Registered Plans Directorate 
newsletter, June 27, 2003 


New participating pension supervisory authority 


Reg. 8409(2) 


Notice of Ways and Means Motion, 
October 30, 2003 


Non-resident trusts 


94 and others (see now July 18, 2005 
draft legislation) 


Foreign investment entities 


94.1-94.4 and others (see now July 
18, 2005 draft legislation) 


Draft legislation, October 31, 2003 


et 


Deductibility of interest and other expenses (REOP 


requirement) 


3(d), 3.1, 9(3), 111(8)non-capital 
loss” A:E (to be changed) 


Draft legislation, November 14, 2003 


Canadian film or video production tax credit 


125.4 (see now July 18, 2005 draft 
legislation) 


CRA RPP consultation session, De- 
cember 3, 2003 


Lump sum benefit under Quebec SPPA 


Reg. 8502(d) 


Draft legislation, December 5, 2003 


Charitable donation shelters: limit on valuation of 


donated property 


(see now July 18, 2005 draft legisla- 
tion) 
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Table of Proposed Amendments 


Bill no. or date of Public Statement 


Subject 


| Reproduced at section no. 


Draft legislation, February 27, 2004 
(formerly December 20, 2002) 


Part 1: Technical amendments 


throughout the Act (see now July 18, 
2005 draft legislation) 


Part 2: Foreign affiliates 


17(8.1), (8.2), 17(15)“controlled for- 
eign affiliate”, 42, 88(1)(d.4), (3), 
92(1.1)-(1.4), 93 (throughout), 95 

(throughout), 248(J )“qualifying mem- 


29 


Draft regulations, February 27, 2004 
(Appendices A to D to the Explanato- 
ry Notes to draft legislation) 


Foreign affiliates 


throughout Part LIX 


Prescribed properties and permanent establishments 8202 
Federal budget, March 23, 2004 (most | Deductibility of interest and other expenses (REOP Sil 
legislation enacted in 2004 and 2005) requirement) 

Cross-border share-for-share exchanges | 86.1 

Tax pre-paid savings plans 146 


CRA name and web site on receipts 


Reg. 3501(1) 


Talking textbooks: medical expense credit 


(see now September 16, 2004 draft 


regulations) 
CRA press release, April 29, 2004 International tax convention on mutual administra- List of tax treaties after Canada-U.K. 
tive assistance treaty 
CRA press release, May 3, 2004 International tax shelter information centre 237.1(1)“tax shelter” 
| 
CRA letter, May 5, 2004 Administrative policy: extension of mutual fund 4322 


filing deadlines after merger 


Information Circular 93-3R, June 30, 
2004 


EAP for occupational skills program 


146.1(2)(g.1) 


Draft legislation, September 16, 2004 


2004 budget measures (on hold) 


131(8.1), 132(4)“specified property”, 
(7) 


Draft regulations, September 16, 2004 
(Appendices A to D to the Explanato- 
ry Notes to draft legislation) 


Medical devices and equipment 


Reg. 5700(w) 


Prescribed amounts re fines and penalties Reg. 7309 

Prescribed high-risk foreign missions Reg. 7400 
Press release and backgrounder, Sep- Royalty reimbursement rule 80.2 (see now July 18, 2005 draft leg- 
tember 17, 2004 islation) 


CRA Charities announcement, Sep- 
[tember 30, 2004 


Public benefit test for charity registration 


248(1)“registered charity” 


CRA Fact Sheet, November 26, 2004 Administrative change: 2D bar coding 150.1(2) 
Draft legislation, December 21, 2004 Crown charge reimbursements 80.2 (see now July 18, 2005 draft leg- 
islation) 
Draft regulations, December 21, 2004 Mining taxes (see now December 6, 2005 draft reg- 
ulations) | 
Federal Budget, February 23, 2005 Deductibility of interest and other expenses (REOP 3.4 
(other items enacted by S.C. 2005, c. requirement) 
30; S.C. 2006, c. 4) 
Cross-border share-for-share exchanges 86.1 
International tax audits 231.6(2) 
Pension benefits: defined benefit limit increased Reg. 8503(2) 
Bill C-44, First Reading March 24, VIA Rail Canada Reg. 7100() 
2005 (requires re-introduction) 
Draft regulations, May 2, 2005 Electronic filing of information returns Reg. 205.1 


CRA erratum, June 23, 2005 (see now 
October 24, 2005 draft regulations) 


Inadvertent deletions when regulations amended 


Reg. 600(b), (c) 


Draft legislation, July 18, 2005 (revis- 
ing Oct. 30, 2003; Feb. 27, 2004; 
Dec. 21, 2004) 


Technical amendments 


throughout the Act 


Non-resident trusts 


94 and others 


Foreign investment entities 


94.1-94.4 and others 
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Table of Proposed Amendments 


Subject 


Reproduced at section no. 


Bill no. or date of Public Statement. 
red 


Bijuralism 


throughout the Act (see Technical 
Notes under 12(4)) 


ie 


Crown charge reimbursements 


80.2 


Application to ITA 94.2(11) 


Reg. 304(1) opening words 


Separate classes: franchises, etc. 


Reg. 1101(lag) 


Reported reserves 


Reg. 1408(1)“reported reserve’(c) 


Political contribution receipts 


Reg. 2000(1), (6) 


Registered charity receipts 


Reg. 3501(1). 


Application to ITA 94.1(1)“exempt business” 


Reg. 8202 


Pension benefits 


Reg. 8503(2) | 


Draft regulations, July 18, 2005 (Ap- 
pendix A to the Explanatory Notes to 
draft legislation) 


Status of corporations and trust 


Reg. 4800.1, 4801, 4801.001 


Press release, July 19, 2005 Quebec Parental Insurance Plan treated like Em- 56(1)(a)(iv) 
Puan Insurance | des 
CRA press release, August 9, 2005 International tax audits Ie 231.6(2) 
Draft regulations, October 24, 2005 Error correction (fairness provisions) Reg. 600(b), (c) 
Ti 
Eligible foreign universities Schin Vile 919 ees 
Notice of Ways and Means Motion, Economic and Fiscal Update (2005 Budget) Reg. Sch. I:Cl. 43.1 
November 14, 2005 (legislation en- 
acted by S.C. 2006, c. 4) Ie 
Notice of Ways and Means Motion, Stock options and share issuance not an expense 143.3 
November 17, 2005 (overrules Alcatel) 
_ | No extension to SR&ED credit filing deadline 220(2.2) ‘|| 


S.C. 2005, c. 47 (Bill C-55, Royal 
Assent November 25, 2005; not yet 
proclaimed in force) 


Wage Earner Protection Program Act 


224(1.2) opening words 


CRA Q&A, December 2, 2005 


CRA name and web site on receipts 


Reg. 3501 


Press release 2005-086, December 6, 
2005 


2006 automobile deduction limits 


Reg. 7305.1;,.7306,. 7307, 


Draft regulations, December 6, 2005 Mining taxes Reg. 3900 | 
Beran of Finance speech, March 27, | Possible amendment (capital gains deferral) 38(a) 
IFederal Budget, May 2, 2006 (many | Tradespeople’s tool expenses 8(1)(r) 
items enacted by S.C. 2006, c. 4) 
| Transfer of fishing property to child 40(1.1) te 
Apprenticeship grant 56(1)(1) 
Scholarship exemption 56(3) 
Rollover of fishing property to child 136) 
Aboriginal income taxation 81(1)(a) 
Gross-up on certain dividends increased from 25% 82(1)(b) (see now June 29, 2006 draft 
to 45% legislation) 
Capital gains exemption for qualified fishing pro- 110.6(2) 
perty 
Pension credit. 118(3)B 
Employment credit, Public transit pass credit, Chil- 118.01 | 
dren’s fitness credit 
Textbook tax credit 118.6(2). cll 
Repeal of corporate surtax 123.2(2) 
Reduced small business tax rate 125(1) 
Small business deduction limit raised to $400,000 125(2), (3), (7)“specified partnership 
income”M 


ITC for apprenticeship job creation 


127(9)“investment tax credit” 


SR&ED expenditure limit 


127(10.2) 


Part VI tax rate 


190.15(1) 
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Table of Proposed Amendments 


Bill no. or date of Public Statement 


Subject 


Reproduced at section no. 


Collection restrictions 


225.1(1)(e) 


Functional currency reporting 


248(24) 


Capital cost allowance for tools 


Draft regulations, June 1, 2006 


CCA: forestry bioenergy equipment 


Reg. Sch. II:Cl. 12(h) 


Reg. 1104(13)“spent pulping liquor”, 
“wood waste”, Sch. I:Cl. 
43.1(c)(i)(A) 


i 

Bill C-2 (First Reading April 11, 
2006; passed by House June 21, 2006; 
Second Senate Reading, June 27, 
2006) 


Conflict of Interest Act 


98.1(1)(d)@), 127(4.1) opening words, 
(4.2) 


Draft legislation, June 29, 2006 


Gross-up and dividend tax credit 


Draft regulations, June 30, 2006 


| 


| 1571.1), 82@)n87@)\@. 2.000), (ww), 


pub E al 


88(1)(e.2), 89(1) def’ns, (4)-(15), 121, 
125(7)“Canadian-controlled private 
corporation”, 127.52(1)(f), Part HI-1 
(185.1, 185.2), 248(1)“eligible divi- 
dend”, “excessive eligible dividend 
designation”, “general rate income 
pool’, “low rate income pool”, 
249(4.1) 


Motor vehicle expenses and benefits 2006 


Reg. 7305.1, 7306 
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The following table will assist readers in finding, in the shaded boxes throughout the Act and Regulations, Department of Finance “comfort 
letters” issued for amendments that have not yet appeared as draft legislation. The Department of Finance comfort letters are selected and 


TABLE OF DEPARTMENT OF 
FINANCE COMFORT LETTERS 


annotated by David Sherman, and are released under the Access to Information Act. 


Reproduced at section no. 


Subject 


Date 


7(9)(d) Gi) Deferral available for qualifying acquisition December 12, 2003 
12(1)\(s) Proposed repeal consequent on introduction of December 21, 2005 
18(9.02) 
17(1)(b) ii) Deemed interest income September 3, 2002 
20(1)(d.1) Reserve on premium received on reopening bond October 24, 2001 
issue 
20(1)(bb) Allowance of investment counsel and custodial December 21, 2005 
fees paid to a partnership 
40(3.1) Limited liability partnerships July 11, 2003 
53(1)(e) Partnership disposing of foreign resource property July 16, 2004 
53(1)q@) Application to employee trusts June 13, 2003 
55(3.01) Application to winding-up and amalgamation April 21, 2005 
55(3.1)(a) Distribution by specified corporation November 26, 2004 
Do Me) G) Application of paras. 55(3.1)(c) and (d) June 8, 2005 
66.8(1) Resource expenditures of commercial trust October 18, 2004 
81(1)(h) Foster care payments January 31, 2002 


81(1) (end) 


Recontribution of income from employees’ leave 
of absence plan 


June 30, 2000 


84(7) Inadvertent prior amendment April 8, 2003 
85.1(5) Amendment of “issuance” requirement December 16, 2005 
88(1)(c.2) Excluding right to acquire shares August 13, 2004 
88(1)(c.3) Bump denial rules April 22, 2002 
88(1)(c.4) Bump denial rules May 2, 2002 
Substituted property rules June 24, 2003 
Specified property rules May 31, 2004 
Substituted property and specified property April 15, 2005 
Definition of “specified property” September 22, 2005 
88(1)(e.2) Reference to para. 87(2)(1.21) March 6, 2003 
107(2.11) Distribution of property by a mutual fund trust March 15, 2002 
108(2)(b)(Qv) Interaction of 108(2)(b) and 39(2) March 7, 2003 


110.6(1)“qualified farm proper- 
ty”(a)Gi) 


Beneficiary of a trust 


August 20, 2004 


110.6(1)“share of the capital stock of 
a family farm corporation” 


Related corporation 


July 29, 2002 


115.2(2)(c) 


Application of s. 115.2 to non-resident partners 


June 4, 2002 


Ms2@) Application of s. 115.2 for corporate filing pur- November 26, 2002 
poses (s. 150) 

119 Interaction of s. 119 and Alternative Minimum Tax September 9, 2004 

126(2) Foreign tax credit administrative practices February 21, 2003 


127(9)“pre-production mining expen- 
diture” 


Possible allowance of those renounced under a 
flow-through share agreement 


December 8, 2004 


127.4(1)“original acquisition” 


Convertible LSVCC shares 


May 13, 2004 


128.3 


Deferral of deemed disposition on taxpayer emigra- 
tion 


June 2, 2003 


130(3) [History annotation] 


Application of earlier amendment 


March 12, 2003 
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Table of Comfort Letters 


[Reproduced at section no. 


Subject 
sl 


Date 


131(6)“capital gains dividend account” 


Meaning of, for mutual fund corporations 


November 9, 2005 


132(7) 


Saving provision for non-resident owned trust 


November 26, 2004 


1S5Ck1) 


Prescribed payments 


October 11, 2005 


142.2(1)“‘mark-to-market property” 


Exemption where control is being acquired 


July 25, 2002 


Deemed disposition on losing prescribed-property 
status 


August 14, 2002 


Regulatory exception re fixed-cost-shared plan 


debt 


147.2(2) August 19, 2002 
Tax-exempt status of amalgamated corporation May 5, 2004 
149( (RSL) Application of 149(1.11) on amalgamation December 6, an September 16, 
163.2(10) Penalty re third-party misrepresentations: pre- July 11, 2000 
scribed percentages for valuation errors 
181.2(3) Application of Large Corporations Tax to joint August 6, 1997 


181.2(4)(d.1) 


Debt of “eligible partnerships” 


May 25, 2004 


186.1(b)(vii) 


_| Part IV tax and registered securities dealers 


January 18, 2002 


204.8(2) | Asset purchase merger October 17, 2005 
212(13.3) Property held by authorized foreign bank July 13, 2001 hal 
216(4) | Requirement for non-resident to post security June 17, 1996 

241(4) | Transfer of SIN and business numbers to nominee as March 17, 1999 
248(1)“‘short-term preferred share” Exclusion of certain shares May 11, 2005 
248(1)“subsidiary. wholly-owned cor- Interaction with 138(11.94) November 5, 2004 
poration” 

Reg. 301(1) Life annuity contracts September 12, 2002 

Reg. 304(1)(c)(iv)(B)CD Eligibility of alter ego trust [ July 29, 2002 

Reg. 304(1)(c)(iv)(B) Last survivor annuity contracts June 27, 2003 

Reg. 1403(8) Tax reserves for life insurance policies December 1, 1999 

Reg. 4801(a)(ii) | Application of, to MFT March 12, 2003 

Reg. 4802(1)(c.2) Additional prescribed investor | October 30, 2002; October 16, 2003 


Reg. 5907(1)“earnings’’(a)(iii) 


To be read without reference to ITA 18(4) 


May 16, 2005, August 17, 2005 


Reg. 6204(2) 


I Prescribed shares 


March 30, 2005 


Reg. 9002 


L Prescribed property 


July 29, 2002 


Shares of stock exchanges 


March 21, 2001; October 30, 2000; 
September 14, 2000; August 21, 2000 
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TAX RATES AND CREDITS 


These tables provided by KPMG LLP! 


INDIVIDUALS acl 
FEDERAL AND PROVINCIAL/TERRITORIAL INCOME TAX RATES AND’ BRACKETS FOR 2006 AND 20072 
Tax Rates ~ Tax Brackets Surtax Surtax 
Rate __ Threshold 
Federal? 15.25 [15.5%] Up to $36,378 | 
22.0 36,379-72,756 
26.0 72,757-118,285 
29.0 118,286 and over 
British Columbia‘ 6.05% Up to $33,755 
9.15 33°756-67;511 
11.7 67,512-77,511 
a7) 77,512—94,121 
14.7 94,122 and over 
Alberta 10.0% All income be es 
Saskatchewan‘ 11.0% Up to $37,579 
13.0 37,580—-107,367 
] 15.0 107,368 and over 
Manitoba‘ 10.9% Up to $30,544 
13.5 [13.0] 30,545-65,000 
17.4 65,001 and over 
Ontario! 6.05% Up to $34,758 
9.15 34,759-69,516 20% $4,016 
11.16 69,517 and over 36 5,066 
Québec? 16.0% Up to $28,710 
20.0 28,7 11—57,430 
24.0 57,431 and over 4s 
New Brunswick? 9.68% Up to $33,451 
14.82 33,452-66,902 
16.52 66,903—108,768 
17.84 108,769 and over 
Nova Scotia’ [ 8.79% Up to $29,590 
14.95 29,591-59,180 
16.67 59,181—93,000 
17.50 93,001 and over 10% $10,000 
Prince Edward Island! 9.8% Up to $30,754 
13.8 30,755—-61,509 
16.7 61,510 and over 10% $5,200 
Newfoundland! 10.57% Up to $29,590 
16.16 29,591-59,180 
18.02 59,181 and over 9% $7,032 
Northwest Territories 5.90% Up to $34,555 
8.60 34,556-69,110 
12.20 69,111—-112,358 
14.05 112,359 and over 
Nunavut 4.0% Up to $36,378 
7.0 36,379-72,756 
9.0 72,757-118,285 
1nRS) 118,286 and over 


lyukon, NWT and Nunavut individual tax information was obtained through the CRA and territorial government websites. 
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Tax Rates and Credits 


2006 FEDERAL & PROVINCIAL/TERRITORIAL NON-REFUNDABLE TAX CREDIT RATES AND AMOUNTS? (cont’d) 


Ont. N.B. N.S.° P.E.L Nfld. 

Tax rate applicable to credits 6.05% 9.68% 8.79% 9.80% 10.57% 
Indexation factor! 2.2% 2.2% — es at 
Basic personal $8,377 $8,061 $7,231 $7,412 $7,410 
Spousal/partner and wholly dependent person 7,113 6,845 ~ 6,140 6,294 6,055 

Income threshold leh 685 614 629 606 
Dependants: 

18 and under — = cal a — 

Under 18 and infirm" 3,948 3,807 2,941 3,015 Zo3 

18 and over and infirm 3,948 3,807 2,386 2,446 S53 

Income threshold 5,613 5,402 4,845 4,966 SOSH 
Adoption! — — — — _ 
Disability! 6,768 6,526 4,293 5,400 5,000 
Medical expense threshold‘ 1,896 1,825 1,637 1,678 1,614 
Caregiver! 3,948 3,807 4,176 2,446 2,353 

Income threshold 13,509 13,002 11,661 11,953 11,500 
Age 65 and over! 4,090 3,936 Sheil 3,619 3,482 

Income threshold 30,448 29,303 26,284 26,941 25,921 
Age supplement — —- a — = 
Pension’ (max) 1,158 1,000 1,000 1,000 1,000 
Employment™ — — — — — 
Canada Pension Plan" (max) 1,911 1,911 1,911 1,911 1,911 
Employment Insurance (max) 729 Tag 729 729 729 
Public transit pass costs° 
Tuition fees and interest on student loans? 
Education and textbooks?P: 

Full-time — per month 451 400 200 200 200 

Part-time — per month 135 120 60 60 60 
Charitable donations‘ 

Credit rate on first $200 6.05% 9.68% 8.79% 9.80% 10.57% 

Credit rate on balance 11.16% 17.84% 17.50% 16.70% 18.02% 


See the Notes after the following table. 
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Tax Rates and Credits 


2006 FEDERAL & PROVINCIAL/TERRITORIAL NON-REFUNDABLE TAX CREDIT RATES AND AMOUNTS? (cont’d) 


NWT Nunavut Yukon 

Tax rate applicable to credits 5.90% 4.00% 7.04% 
Indexation factor‘ 2.2% 2.2% 2.2% 
Basic personal $11,864 $10,909 $8,328 
Spousal/partner and wholly dependent person® 11,864 10,909 weOua 

Income threshold a se) 708 
Dependants: 

18 and under = peas = 

Under 18 and infirm" 3,933 3,933 3,933 

18 and over and infirm 3,933 3,933 3,933 

Income threshold 5,580 5,580 5,580 
Adoption! — —_ == 
Disability! 9,621 10,909 6,741 
Medical expense threshold‘ 1,885 1,885 1,885 
Caregiver' 3,933 3,933 3,933 

Income threshold 13,430 13,430 13,430 
Age 65 and over! 5,803 8,181 4,066 

Income threshold 30,270 30,270 30,270 
Age supplement — — — 
Pension! (max) 1,000 1,000 1,000 
Employment™ — — —— 
Canada Pension Plan" (max) 1,911 1,911 1,911 
Employment Insurance (max) 729 eg 729 
Public transit pass costs° 
Tuition fees and interest on student loans? 
Education and textbooks?: 

Full-time — per month 400 400 400 

Part-time — per month 120 120 120 
Charitable donations: 

Credit rate on first $200 5.90% 4.00% 7.04% 

Credit rate on balance 14.05% 11.50% 12.76% 


Notes: 


a 


The table shows the dollar amounts of all federal and provincial non-refundable tax credits for 2006 (except for Québec’s, which are 
outlined in a separate table). In order to determine the credit value, each dollar amount must be multiplied by the tax rate indicated, 
which is the lowest tax rate applicable in the particular jurisdiction. For example, the B.C. basic personal credit amount of $8,858 is 
multiplied by 6.05% to determine the credit value of $536. 

Income earned by the taxpayer or dependant, as applicable, in excess of the income thresholds shown in the table serves to reduce the 
availability of the credit on a dollar-for-dollar basis. The only exception to this is the age credit, which is reduced by 15% of the 
taxpayer’s income in excess of the threshold. 

The 2006 federal budget announced that the decrease in the lowest tax rate to 15% (from 16%) effective January 1, 2005 would be 
legislated, and that the rate would then increase to 15.25% for 2006 and to 15.5% for 2007 and subsequent years. 

The 2006 federal budget also announced changes to the basic personal and spousal/partner credits for 2006 and subsequent years: for 
2007, amounts of $100 and $85 will be added to the indexed basic personal and spousal/partner amounts respectively. For 2008, $200 
and $170 respectively will be added to the indexed amounts. For 2009, $600 and $510 respectively will be added to the indexed 
amounts, but the credit amounts will be no lower than $10,000 and $8,500 respectively. 

Starting in 2007, a new children’s fitness credit will be introduced, which will apply to up to $500 per child under the age of sixteen of 
fees paid for the enrolment of the child in an eligible program of physical activity. 

Alberta’s 2006 budget announced a $100 increase in the basic and spousal/partner credits. 

Manitoba’s basic personal credit increased by $100 for 2006, and will increase by another $100 for 2007. 

The spousal/partner credit may be claimed for a common-law partner as well as for a spouse. Taxpayers who are single, divorced or 
separated, and who support a dependant in their home may claim the wholly dependent person credit. The credit can be claimed for 
dependants under the age of 18 who are related to the taxpayer, for the taxpayer’s parents or grandparents, or for any other infirm 
person who is related to the taxpayer. 

The tax credit for a disabled dependant under the age of 18 is reduced by certain child and attendant care expenses claimed in respect of 
the dependant. 

The federal government introduced the adoption credit in 2005, and to date only Manitoba has indicated that it will introduce an 
equivalent credit. The credit is available on up to $10,000 of eligible adoption expenses incurred in the year and not reimbursed to the 
taxpayer. 
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Tax Rates and Credits 


The age, disability and pension credits are transferable to a spouse or partner. The amounts available for transfer are reduced by the 
excess of the spouse’s or partner’s income over the basic personal credit amount. The disability credit is also transferable to a support- 
ing person other than a spouse or partner; however, in this case, the amount of the credit is reduced by the excess of the disabled 
person’s income over the basic personal credit amount. 

The 2006 federal budget increased the pension credit amount to $2,000 (from $1,000) for 2006 and subsequent years. 

The medical expense credit is calculated based on qualified medical expenses exceeding 3% of net income or the threshold shown in the 
table, whichever is less. Medical expenses incurred by both spouses/partners and by their children under age 18 may be totalled and 
claimed by either spouse/partner. A taxpayer may also claim up to $10,000 of medical expenses in respect of a dependant who is 18 or 
older, but the expenses must be reduced by the lesser of 3% of the dependant’s net income or the medical threshold. 

The caregiver credit is available to taxpayers who care for a related dependant in their home. The dependant must be over the age of 18 
and infirm, or, in the case of a parent or grandparent, over the age of 65. 

Starting in 2006, all employed individuals can claim a credit based on the lesser of the amount indicated in the table and the amount of 
employment income earned in the year. For 2007, the credit amount will increase to $1,000, and it will be indexed starting in 2008. 
Self-employed taxpayers can deduct 50% of their Canada or Québec Pension Plan premiums in calculating net income. The balance is 
claimed as a non-refundable tax credit. 
Individuals can claim a credit in respect of the cost of monthly transit passes (or passes of a longer duration) incurred for travel on or 
after July 1, 2006 by the individual, their spouse or partner, or dependent children under age 19. 

Amounts paid for tuition and mandatory ancillary fees in respect of the calendar year are eligible for federal and provincial tax credits. 
Starting in 2006, students may also claim for federal purposes a monthly amount in respect of the cost of textbooks, which is added to 
the monthly education amount. The monthly textbook credit amount is $65 for full-time students and $20 for part-time students. 
The tuition, education and textbook credits are transferable to a spouse or common-law partner, parent or grandparent. The maximum 
amount transferable is $5,000 (indexed in some provinces) less the excess of the student’s income over the basic personal credit amount. 
_ Any amounts not transferred may be carried forward indefinitely by the student. 

Interest paid on student loans is also eligible for both a federal and provincial tax credit. The tax credit must be claimed by the student, 
and can be carried forward for five years. 

Charitable donations made by both spouses/partners may be totalled and claimed by either person. The maximum amount of donations 
that may be claimed in a year is 75% of net income. However, all donations may be carried forward for five years if they are not 
claimed in the year made. 
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2006 QUEBEC PERSONAL TAX CREDIT RATES AND AMOUNTS 


2006 
Tax rate applied to non-refundable credits? 20.0% 
Indexation factor” 2.43% 
Basic personal amount* $6,520 
Complementary amount* equals the greater of: 
Defined amount 3,035 
Total contributions made to: 
* Québec Pension Plan? (max) 1,911 
¢ Employment Insurance* (max) 597 
¢ Parental Insurance Plan* (max) 237 
¢ Health Services Fund (max) fe 1,000 
3,745 
Amounts for dependants: 
Child engaged in full-time professional training or post-secondary 1,825 
studies! 
Child over 17 who is a full-time student®: 
¢ Child designated as the first dependant 2,875 
¢ Other children 2,650 
¢ Single-parent family 1,435 
Other dependants over 17° 2,650 
Infirm dependants over 17! 
Person living alone or with a dependant! irlhags) 
Disability De) 
Age 65 and over! 2,200 
Pension! (max) 1,000 
Union and professional dues* 
Tuition fees and interest paid on student loans! 
Medical expenses™ 
Charitable donations": 
Credit rate on first $200 20% 
Credit rate on balance 24% 


Refundable credits: 


Caregivers of related adults" 

Home support of elderly persons living alone® 
Treatment of infertility? 

Child care expenses‘ 

Adoption expenses’ 


Notes: 


a 


Québec’s credit rate is applied to the dollar amounts shown in the table to determine the credit value. For example, the basic personal 
amount of $6,520 is multiplied by 20% to determine the credit value of $1,304. 

The unused portion of all non-refundable credits may be transferred from one spouse/partner to another, but only after all credits have 
been taken into account in the calculation of the individual’s income tax otherwise payable. 

Québec credits, with the exception of the age, disability and pension amounts, are indexed using the inflation factor indicated in the 
table. The inflation factor is calculated based on the provincial rate of inflation excluding changes in liquor and tobacco taxes. 

The disability amount will be indexed starting in 2007. 

All individuals may claim both the basic personal credit and the complementary amount. The complementary amount is calculated as 
the greater of the defined amount indicated and the total of the individual’s Québec Pension Plan contributions, Employment Insurance 
premiums, Health Services Fund contributions, and, for 2006 and subsequent years, premiums paid under the new Québec Parental 
Insurance Plan. 

Self-employed taxpayers can deduct 50% of their Québec or Canada Pension Plan contributions in calculating net income. The balance 
is then claimed as a credit. However, 100% of the contributions are used in the computation of the complementary amount. 
Starting in 2006, federal Employment Insurance premiums payable by employees and employers in Québec are reduced in order to 
allow the provincial government to collect premiums under the new Québec Parental Insurance Plan. 

This new plan provides benefits to eligible Québec workers who take adoption or parental leave from their employment. Premiums are 
mandatory for all employers, employees and self-employed individuals in the province. 

The amount for a dependent child of any age engaged in full-time professional training or post-secondary studies is available for up to 
two semesters per year per dependant. It is also available for infirm dependants who are engaged in such activities part-time. The 
amount claimed is reduced by the dependant’s income for the year. 


XXV 


Tax Rates and Credits 


The credits for dependants apply only to those who are 18 and older and who are full-time students. The credits for dependent children 
under the age of 18 are replaced with the provincial child assistance payment. ; 

The amount for the child designated as the first dependant, which can be for any child regardless of his or her order of birth, can be 
claimed only if the taxpayer has no children under the age of 18. The additional amount for other children can then be claimed for each 
other eligible child. As well, the credit for a child engaged in full-time professional training or post-secondary studies may be added to 
the credits available for children over 17 who are full-time students. If applicable, the single-parent family amount may be added to the 
amount for the child who is designated as the first dependant. All credit amounts must be reduced by the dependant’s income. 

This credit is available if the dependant is related to the taxpayer by blood, marriage or adoption and ordinarily lives with the taxpayer. 
The amount claimed must be reduced by the dependant’s income. 

Effective for 2006, the non-refundable credit for infirm dependents over the age of 17, the transferable portion of the disability credit 
(previously transferable to a supporting person), and the refundable tax credit for housing of a parent are all replaced by one refundable 
credit for caregivers of related adults. This new refundable credit of up to $1,000 per adult consists of a basic amount of $550, plus a 
supplement of $450 that is reduced by 16% of the eligible relative’s income over $20,000. 

The amounts for a person living alone, age 65 and over, and pension income are added together and reduced by 15% of net family 
income. Net family income is the total income of both spouses/partners minus $28,710. 

The credit for union and professional dues is calculated based on the annual fees paid in the year. The portion of professional dues 
relating to liability insurance is allowed as a deduction and is not included in calculating the credit amount. 

The tuition credit is calculated based on tuition, professional examination and mandatory ancillary fees paid for the calendar year. The 
credit is not transferable but may be carried forward to future years by the student. 

Interest paid on student loans but unclaimed in a particular year may be carried forward indefinitely. 

The medical credit is calculated based on qualified medical expenses in excess of 3% of family income. Family income is the total 
income of both spouses/partners. 

-The 2006 Québec budget announced that the threshold for the application of the lowest tax rate in calculating the donation credit would 
be decreased to $200 (from $2,000) for 2006 and subsequent years. 

Charitable donations made by both spouses/partners may be totalled and claimed by either person. The maximum amount of donations 
that may be claimed in a year is 75% of net income. However, all donations may be carried forward for five years if they are not 
claimed in the year made. 

The refundable credit for home support of persons age 70 and over living alone is equal to 23% of eligible expenses paid to obtain 
certain home support services, up to a maximum of $12,000 per year. If the expense also qualifies for the medical expense credit, it 
cannot be claimed for this credit as well. 

The costs associated with artificial insemination and in vitro fertilization paid during the year by an individual or his or her 
spouse/partner gives rise to a refundable credit of 30% of all eligible expenses to a maximum annual credit of $6,000 per couple, 
representing $20,000 of qualifying expenses. Qualifying expenses include prescription drugs and amounts paid to physicians and 
hospitals. 

Child care expenses paid in the year are eligible for a refundable tax credit at a rate that varies from 26% to 75%. The rate of credit falls 
as net family income rises. Net family income is the toal income of both spouses/partners minus $28,710. 

A refundable credit is available equal to 30% of specified adoption expenses, to a maximum credit of $6,000, representing $20,000 of 
qualifying expenses. Qualifying expenses include court and legal fees paid to obtain the adoption order, travel and accommodation 
expenses for foreign adoptions, translation expenses, and fees charged by foreign and domestic social agencies. 
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CORPORATIONS 


2006 AND 2007 FEDERAL INCOME TAX RATES FOR INCOME EARNED BY A NON-CANADIAN CONTROLLED PRIVATE 
CORPORATION? 


General 
General . Active 
M&P Business Investment 
Income Income Income? 
General corporate rate 38.0% 38.0% 38.0% 
Federal abatement (10.0) (10.0) (10.0) 
28.0 28.0 28.0 
Surtax* ileal ihe Wet 
29.1 29.1 29.1 
M&P deduction (7.0) 0.0 0.0 
Rate reduction 0.0 (7.0) (7.0) 
DM OIA 2251 


2006 AND 2007 PROVINCIAL/TERRITORIAL INCOME TAX RATES FOR INCOME EARNED BY A NON-CANADIAN 
CONTROLLED PRIVATE CORPORATION? 


General 
General Active 
M&P Business Investment 
Effective January 1, 2006 Income Income Income? 
British Columbia 12.0% 12.0% 12.0% 
Alberta‘ 11.5/10.0 11.5/10.0 11.5/10.0 
Saskatchewan® 10.0 17.0/14.0 17.0/14.0 
Manitoba" 14.5 14.5 14.5 
Ontario 12.0 14.0 14.0 
Québec! 9.9 9.9 16.2 
New Brunswick! 13.0 13.0 13.0 
Nova Scotia 16.0 16.0 16.0 
Prince Edward Island 16.0 16.0 16.0 
Newfoundland 5.0 14.0 14.0 
Northwest Territories‘ 14.0/11.5 14.0/11.5 14.0/11.5 
Nunavut 12.0 12.0 12.0 
Yukon 2S, 15.0 15.0 
General 
General Active 
M&P Business Investment 

Effective January 1, 2007 Income Income Income? 
British Columbia 12.0% 12.0% 12.0% 
Alberta! 10.0 10.0 10.0 
Saskatchewan® 10.0 140/135-0 © 14.0/13.0 
Manitoba" 14.0 14.0 14.0 
Ontario 12.0 14.0 14.0 
Québec! 9.9 9.9 16.2 
New Brunswick! 12.0 12.0 12.0 
Nova Scotia 16.0 16.0 16.0 
Prince Edward Island | 16.0 16.0 16.0 
Newfoundland 5.0 14.0 14.0 
Northwest Territories‘ Lies FE 11.5 
Nunavut 12.0 12.0 12.0 
Yukon ; 2.5 15.0 15.0 


See the Notes on the following page for the actual dates on which these rates and other rate changes are effective. 
All rates must be prorated for taxation years that straddle the effective date of the changes. 
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2006 AND 2007 COMBINED FEDERAL AND PROVINCIAL/TERRITORIAL INCOME TAX RATES FOR INCOME EARNED 


BY A NON-CANADIAN CONTROLLED PRIVATE CORPORATION? 


General 
General Active 
M&P Business Investment 
Effective January 1, 2006 Income Income Income? 
British Columbia 34.1% 34.1% 34.1% 
Alberta’ BSL0/o2 a 33.6/32.1 BS O/o2 4! 
Saskatchewan£ 3). II 39.1/36.1 39.1/36.1 
Manitoba" 36.6 36.6 36.6 
Ontario 34.1 36.1 36.1 
Québec’ 32.0 32.0 38.3 
New Brunswick! 35.1 35.1 S511 
Nova Scotia 38.1 Boul 38.1 
Prince Edward Island 38.1 38.1 38.1 
Newfoundland POEs 36.1 36.1 
Northwest Territories‘ 36.1/33.6 36.1/33.6 36.1/33.6 
Nunavut 34.1 34.1 34.1 
Yukon 24.6 37.1 Sal 
General 
General Active 
M&P Business Investment 
Effective January 1, 2007 Income Income Income” 
British Columbia 34.1% 34.1% 34.1% 
Alberta‘ 32.1 Bel Berl 
Saskatchewan 3. 36.1/35.1 56.1/5571 
Manitoba" 36.1 36.1 36.1 
Ontario 34.1 36.1 36.1 
Québeci CYAN) 520 38.3 
New Brunswick! 34.1 34.1 34.1 
Nova Scotia 38.1 38.1 38.1 
Prince Edward Island 38.1 38.1 38.1 
Newfoundland Df 36.1 36.1 
Northwest Territories‘ 33.6 33.6 33.6 
Nunavut 34.1 34.1 34.1 
Yukon 24.6 Syl Syl 
Notes: 
a The federal and provincial/territorial tax rates shown in the tables apply to income earned by corporations other than Canadian-con- 


trolled private corporations (CCPCs). In general, this includes public companies, and their subsidiaries, that are resident in Canada, and 
Canadian-resident private companies that are controlled by non-residents. For tax rates applicable to CCPCs, see the following tables 
and their related Notes. 


The federal and provincial/territorial tax rates shown in the tables apply to investment income earned by non-CCPCs other than capital 
gains and dividends received from Canadian corporations. The rates that apply to capital gains are one-half of the rates shown in the 
tables. Dividends received from Canadian corporations are deductible in computing regular Part I tax, but may be subject to Part IV tax, 
calculated at a rate of 33!°%. 


A 4% corporate surtax is levied on the 28% federal tax before applying any other rate reductions or credits. 


The 2005 federal budget announced that the surtax would be eliminated for all small and medium-sized corporations effective January 
1, 2008. The 2006 federal budget subsequently announced that the surtax will also be eliminated for large corporations effective January 
1, 2008. 

Corporations that derive at least 10% of their gross revenue for the tear from manufacturing or processing goods in Canada for sale or 
lease can claim the manufacturing and processing (M&P) deduction. The M&P calculation is based on income that is not eligible for the 
small business deduction. 

A 7% general rate reduction is available on qualifying income. Income that is eligible for other reductions or credits, such as small 
business income, M&P income, and investment income subject to the refundable provisions, is not eligible for this rate reduction. 
The 2006 federal budget announced that the general corporate income tax rate will decrease from 21% to 19% in three steps: to 20.5% 
on January 1, 2008, to 20% on January 1, 2009, and to 19% on January 1, 2010. The rate reduction will therefore increase from 7% to 
7.5%, 8% and 9% respectively. 


Income from resource activities is also eligible for rate reductions. For 2006, the general corporate rate applicable to such income 
decreased from 25% to 23%. It will further decrease to 21% for 2007. 


Alberta’s 2006 budget announced that the province’s general corporate tax rate would decrease from 11.5% to 10% on April 1, 2006. 
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Saskatchewan’s 2006 budget announced that the province’s general corporate tax rate would decrease from 17% to 14% on July 1, 
2006, to 13% on July 1, 2007, and to 12% on July 1, 2008. 

Manitoba’s 2005 budget announced that the province’s general tax rate would decrease from 15% to 14.5% on July 1, 2006 and to 14% 
on July 1, 2007. However, the government subsequently announced that the planned decreases would both be accelerated to take effect 
on January 1 each year. 

Manitoba’s 2006 budget announced that the general tax rate would continue to decrease to 13% on July 1, 2008, but this decrease is 
subject to provincial balanced budget requirements. 

Québec’s 2005 budget announced that the province’s general corporate tax rate would increase from 8.9% to 9.9% on January 1, 2006. 
It will remain at this rate until January 1, 2008, at which time it will further increase to 11.4%. It will then increase to 11.9% on January 
1, 2009. 

New Brunswick’s 2006 budget announced that the province’s general corporate tax rate would decrease from 13% to 12% on January 1, 
2007. 

Northwest Territories’ 2006 budget announced that the territory’s general corporate tax rate would decrease from 14% to 11.5% on July 
1, 2006. 
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2006 AND 2007 FEDERAL INCOME TAX RATES FOR INCOME EARNED BY A CANADIAN-CONTROLLED PRIVATE 
CORPORATION? ' 
Small 


Business 
Income up to General 
$300,000 Active 
($400,000 Business Investment 
for 2007) Income® Income? 
General corporate rate 38.0% 38.0% 38.0% 
Federal abatement (10.0) (10.0) (10.0) 
28.0 28.0 28.0 .. 
Surtax® | ied igi 1.1 
29.1 29) 29.1 
Small business deduction! (16.0) 0.0 0.0 
Rate reduction® 0.0 (7.0) 0.0 
Refundable tax" 0.0 0.0 6.7 
ea S| Bio Rss 


2006 AND 2007 PROVINCIAL/TERRITORIAL INCOME TAX RATES FOR INCOME EARNED BY A CANADIAN- 
CONTROLLED PRIVATE CORPORATION? 


Small General 
Business Active 
Income up to Business Investment 
Effective January 1, 2006 $300,000" Income‘ Income! 
British Columbia 4.5% 12.0% 12.0% 
Alberta! 3.0 11.5/10.0 11.5/10.0 
Saskatchewan! 5.0 17.0/14.0 17.0/14.0 
Manitoba‘ 4.5 14.5 14.5 
Ontario! SYS) 14.0 14.0 
Québec™ 8.5/8.0 9.9 16.2 
New Brunswick" 2.0/1.5 13.0 13.0 
Nova Scotia 5.0 16.0 16.0 
Prince Edward Island° 6.5/5.4 16.0 16.0 
Newfoundland 5.0 14.0 14.0 
Northwest Territories? 4.0 14.0/11.5 14.0/11.5 
Nunavut 4.0 12:0 12.0 
Yukon 4.0 0 15.0 
Small General 
Business Active 
Income up to Business Investment 

Effective January 1, 2007 $400,000” Income‘ Income! 
British Columbia 4.5% 12.0% 12.0% 
Alberta’ 3.0 10.0 10.0 
Saskatchewan! 5.0 14.0/13.0 14.0/13.0 
Manitoba‘ 3.0 14.0 - 14.0 
Ontario! 55 14.0 14.0 
Québec™ 8.0 9.9 16.2 
New Brunswick", 1.5/1.0 12.0 12.0 
Nova Scotia 50) 16.0 16.0 
Prince Edward Island° 5.4/4.3 16.0 16.0 
Newfoundland 5.0 14.0 14.0 
Northwest Territories? 40 eS 11.5 
Nunavut 4.0 12.0 12.0 
Yukon 4.0 15.0 15.0 


See the Notes on the following page for the actual dates on which these rates and other rate changes are effective. 
All rates must be prorated for taxation years that straddle the effective date of the changes. 
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2006 AND 2007 COMBINED FEDERAL AND PROVINCIAL/TERRITORIAL INCOME TAX RATES FOR INCOME EARNED 


BY A CANADIAN-CONTROLLED PRIVATE CORPORATION? 


Small 
Business General 
Income Active 
up to Business Investment 
Effective January 1, 2006 $300,000° Income Income* 
British Columbia 17.6% 34.1% 47.8% 
Alberta! 16.1 3810/3251 47.3/45.8 
Saskatchewan! 18.1 39.1/36.1 52.8/49.8 
Manitoba‘ 17.6 36.6 50:3 
Ontario! 18.6 36.1 49.8 
Québec™ ; 21.6/21.1 32.0 52.0 
New Brunswick" 15.1/14.6 35-1 48.8 
Nova Scotia 18.1 38.1 51.8 
Prince Edward Island° 19.6/18.5 B8 ihn 51.8 
Newfoundland 18.1 36.1 49.8 
Northwest Territories? 17.1 36.1/33.6 49 .8/47.3 
Nunavut 19:1 34.1 47.8 
Yukon V7 3711 50.8 
Small 
Business General 
Income Active 
up to Business Investment 
Effective January 1, 2007 $400,000" Income‘ Income! 
British Columbia 17.6% 34.1% 47.8% 
Alberta! 16.1 32.1 45.8 
Saskatchewan! 18.1 36.1/35.1 49 .8/48.8 
Manitoba‘ 16.1 36.1 49.8 
Ontario! 18.6 36.1 49.8 
Québec™ Psledl 32.0 52.0 
New Brunswick" 14.6/14.1 34.1 47.8 
Nova Scotia Sel 38.1 51.8 
Prince Edward Island° 18.5/17.4 38.1 51.8 
Newfoundland 18.1 36.1 49.8 
Northwest Territories? ea 33.6 47.3 
Nunavut el 34.1 47.8 
Yukon 17.1 37-4 50.8 


Notes: 


a 


b 


The federal and provincial/territorial tax rates shown in the tables apply to income earned by a Canadian-controlled private corporation 
(CCPC). For tax rates applicable to non-CCPCs, see the five tables beginning on p. xxvii and their related Notes. 

See the table entitled “Federal and Provincial/Territorial Small Business Income Thresholds for 2005 to 2009” for changes in the federal 
and provincial/territorial small business income thresholds during this period. 

Due to the increase in the federal small business threshold to $400,000 effective for 2007, as announced in the 2006 federal budget, 
Saskatchewan and New Brunswick will be the only provinces that will have provincial thresholds in excess of the federal amount. For 
these two provinces, a median tax rate will apply to active business income between the federal and provincial thresholds. The median 
tax rate is based on the federal rate of 22.1% and the applicable provincial small business rate. For example, New Brunswick’s 2007 
combined rate on active business income between $400,000 and $475,000 (January to June) is 23.6% (i.e., 22.1% federally and 1.5% 
provincially). 

For federal purposes, the general corporate tax rate applies to active business income earned in excess of $300,000 for 2006 and 
$400,000 for 2007. For provincial/territorial purposes, the general rates apply to income in excess of the applicable small business 
income threshold. See the table entitled “Federal and Provincial/Territorial Small Business Income Thresholds for 2005 to 2009” for 


changes in the federal and provincial/territorial small business income thresholds during this period. 

CCPCs that earn income from manufacturing and processing (M&P) activities are subject to the same rates as those that apply to non- 
CCPCs (see the five tables beginning on p. xxvii and their related Notes). 

The federal and provincial/territorial tax rates shown in the table apply to investment income earned by a CCPC other than capital gains 
and dividends received from Canadian corporations. The rates that apply to capital gains are one-half of the rates shown in the table. 
Dividends received from Canadian corporations are deductible in computing regular Part I tax, but may be subject to Part IV tax, 


calculated at a rate of 33'°%. 
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A 4% corporate surtax is levied on the 28% federal tax before applying any other rate reductions or credits. 


The 2005 federal budget announced that the surtax would be eliminated for all small and medium-sized corporations effective January 
1, 2008. The 2006 federal budget subsequently announced that the surtax would also be eliminated for large corporations effective 
January 1, 2008. 

Corporations that are CCPCs throughout the year may claim the small business deduction (SBD). In general, the SBD is equal to 16% 
of the least of three amounts — (i) active business income earned in Canada, (ii) taxable income and (iii) the small business threshold. 


The 2006 federal budget announced that the small business tax rate would decrease from 12% to 11.5% on January 1, 2008, and to 11% 
on January 1, 2009. 

A 7% general tax rate reduction is available on qualifying income. Income that is eligible for other reductions or credits, such as small 
business income, M&P income, and investment income subject to the refundable provisions, is not eligible for this rate reduction. 


The 2006 federal budget announced that the general corporate income tax rate will decrease from 21% to 19% in three steps: to 20.5% 
on January 1, 2008, to 20% on January 1, 2009, and to 19% on January 1, 2010. The rate reduction will therefore increase from 7% to 
7.5%, 8% and 9% respectively. 

Income from resource activities is also eligible for rate reductions. For 2006, the general corporate rate applicable to such income 
decreased from 25% to 23%. It will further decrease to 21% for 2007. 


The refundable tax of 67°% of a CCPC’s investment income and capital gains, as well as 20% of such income that is subject to regular 
Part I tax, is included in the corporation’s Refundable Dividend Tax on Hand (RDTOH) account. When taxable dividends are paid out 
to shareholders, a dividend refund equal to the lesser of 33'°% of the dividends paid or the balance in the RDTOH account is refunded 
to the corporation. 


Alberta’s 2006 budget announced that the province’s general corporate tax rate would decrease from 11.5% to 10% on April 1, 2006. 


Saskatchewan’s 2006 budget announced that the province’s general corporate tax rate would decrease from 17% to 14% on July 1, 
2006, to 13% on July 1, 2007, and to 12% on July 1, 2008. 


-Manitoba’s 2005 budget announced that the province’s small business tax rate would decrease from 5% to 4.5% on January 1, 2006 and 
to 4% on January 1, 2007. However, the government subsequently announced that the planned decreases would both be accelerated to 
take effect on January | each year. 


Manitoba’s 2006 budget announced that the general tax rate would continue to decrease to 13% on July 1, 2008, but this decrease is 
subject to provincial balanced budget requirements. 


Ontario levies a surtax at a rate of 4.667% on CCPCs claiming the Ontario small business deduction in order to gradually reduce the 
benefit of the deduction where taxable income exceeds the small business income threshold. Based on the small business limit of 
$400,000, the phase-out range for the application of the surtax is between $400,000 and approximately $1,128,000. 


Québec’s 2005 budget announced that the province’s general corporate tax rate would increase from 8.9% to 9.9% on January 1, 2006. 
It will remain at this rate until January 1, 2008, at which time it will further increase to 11.4%. It will then increase to 11.9% on January 
1, 2009. 

In order to ensure that these rate increases do not impact small businesses, the province also announced that it would introduce a small 
business deduction starting January 1, 2006 such that the small business rate is maintained at 8.5%. Québec’s 2006 budget announced 
that the province’s small business rate would decrease from 8.5% to 8% on March 24, 2006. 

New Brunswick’s 2005 budget announced that the province’s small business tax rate would decrease from 2% to 1.5% on July 1, 2006 
and to 1% on July 1, 2007. 


New Brunswick’s 2006 budget announced that the province’s general corporate tax rate would decrease from 13% to 12% on January 1, 
2007. 

Prince Edward Island’s 2006 budget announced a five-year plan to reduce the small business tax rate from 6.5% to 1% in increments of 
1.1% per year, effective April 1 of each of the next five years. The small business rate will decrease to 5.4% on April 1, 2006, to 4.3% 
on April 1, 2007, to 3.2% on April 1, 2008, to 2.1% on April 1, 2009 and to 1% on April 1, 2010. 


Northwest Territories’ 2006 budget announced that the territory’s general corporate tax rate would decrease from 14% to 11.5% on July 
1, 2006. 
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FEDERAL AND PROVINCIAL/TERRITORIAL SMALL BUSINESS INCOME THRESHOLDS FOR THE YEARS 


2005 TO 2009? 


2005 2006 2007 2008 2009 

($000) ($000) ($000) ($000) ($000) 
Federal? 300 400 400 400 400 
British Columbia‘ 400 400 400 400 400 
Alberta 400 400 400 400. 400 
Saskatchewan? 300 300/400 400/450 450/500 500 
Manitoba‘ 400 400 400 400 400 
Ontario! 400 400 400 400. 400 
Québec® — 400 400 400 400 
New Brunswick" 425/450 450/475 475/500 500 500 
Nova Scotia! 300/350 350/400 400 400 400 
Prince Edward Island! 300 300 400 400 400 
Newfoundland! 300 300 400 400 400 
Northwest Territories! 300 300 400 400 400 
Nunavut! 300 300 400 400 400 
Yukon‘ 300 300 400 400 400 


Notes: 


a 


The small business income thresholds shown in the table apply to active business income earned by a Canadian-controlled private 
corporation (CCPC) that is eligible for the small business rate of tax (see the five tables beginning on p. xxx). All thresholds must be 
prorated for taxation years that straddle the effective date of the changes indicated, and must be shared by associated corporations. 


The 2004 federal budget announced that the previously scheduled increase in the small business threshold to $300,000 that was to be 
effective for 2006 would be accelerated to 2005. The 2006 federal budget announced a further increase to $400,000 effective January 1, 
2007. 


The threshold is reduced on a straight-line basis when the associated group’s taxable capital (computed for Large Corporations Tax 
purposes) employed in Canada in the preceding year is between $10 million and $15 million. This clawback applies to all provinces, 
with the exception of Ontario, which has its own clawback mechanism (see note (f) below). 

British Columbia’s 2005 budget announced that the province’s threshold would be increased from $300,000 to $400,000 on January 1, 
2005. 

Saskatchewan’s 2006 budget announced that the province’s threshold will increase from $300,000 to $400,000 on July 1, 2006, to 
$450,000 on July 1, 2007, and to $500,000 on July 1, 2008. 

Manitoba’s 2002 budget announced that the province’s threshold would be increased from $300,000 to $400,000 in three steps: to 
$320,000 on January 1, 2003, to $360,000 on January 1, 2004 and to $400,000 on January 1, 2005. 

Ontario levies a surtax at a rate of 4.667% on CCPCs claiming the Ontario small business deduction in order to gradually reduce the 
benefit of the deduction where taxable income exceeds the small business income threshold. Based on the small business limit of 
$400,000, the phase-out range for the application of the surtax is between $400,000 and approximately $1,128,000. 

Québec’s 2005 budget introduced a new provincial small business deduction that will apply to active business income up to $400,000 
starting January 1, 2006. The deduction will be available to CCPCs with paid-up capital (on an associated basis) of less than $10 
million, and will be phased out for CCPCs with paid-up capital between $10 and $15 million. 

New Brunswick’s 2005 budget announced an increase in the province’s threshold from $425,000 to $450,000 on July 1, 2005. The 
threshold will continue to increase to $475,000 on July 1, 2006, and to $500,000 on July 1, 2007. New Brunswick’s 2006 budget 
confirmed these changes. 

Nova Scotia has previously followed the federal increases in the threshold as the small business provisions in its corporate tax legisla- 
tion were tied to the federal provisions. However, the province’s 2005 budget announced that it would be increasing the threshold over 
and above the federal limits to $350,000 on April 1, 2005 and to $400,000 on April 1, 2006. 

Prince Edward Island, Newfoundland, Northwest Territories and Nunavut all follow the federal increases in the threshold as the small 
business provisions in their corporate tax legislation are tied to the federal provisions. 

Yukon has previously followed the federal increases in the threshold as the small business provisions in its corporate tax legislation 
were tied to the federal provisions. However, the territory’s 2004 budget announced that it would be increasing the threshold over and 
above the federal limits to $400,000 on January 1, 2007. 
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19(6) Trust property 
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19(8) Non-Canadian newspaper 


19.01(1) Definitions 

19.01(2) Limitation re advertising expenses — periodicals 

19.01(3) 100% deduction 
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19.01(5) Application 

19.01(6) Editions of issues 

19.1 

19.1(1) Limitation re advertising expense on broadcasting undertaking 
19.1(2) Exception 

19.1(3) [Repealed under former Act] 
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19.1(4) Definitions 
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20(1)(e) expenses re financing 
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20(1)(e.2) premiums on life insurance used as collateral 
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20(1)(1) doubtful or impaired debts 
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20(1)(q) | employer’s contributions to registered pension plan 
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20(1)(bb) fees paid to investment counsel 
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20(1)(gg) [Repealed] 
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20(1)(hh.1) repayment of obligation 
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20(23) [Repealed under former Act] 
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20.01(1) PHSP [private health services plan] premiums 
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20.1(3) Deemed dispositions 
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20.3(3) Hedges 
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21(1) Cost of borrowed money 
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22 
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Interpretation 
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Restricted farm loss 
Determination by Minister 


Insurance agents and brokers [unearned commissions] 
Reserve to be included 
Additional reserve 


Employee benefit plan deductions 
Allocation 

Income of employee benefit plan 
[Repealed under former Act] 


International banking centres — definitions 
Interpretation 

Designation and exemption 
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Restriction 

Election 
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Limitation 

Exception 

No deduction permitted 

Application 

Return 

Professional business 


Additional business income [off-calendar fiscal period] 
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No additional income inclusion 

Death of partner or proprietor 
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Reserve 
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Where no deduction allowed under sections 110.1 and 118.1 
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Interpretation 
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Misclassified expenditures 
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40(2)(e.1) [disposition of debt of related person] 
40(2)(e.2) [settlement of commercial obligation] 


40(2)(f) 
40(2)(g) 
40(2)(h) 
40(2)(i) 
40(2)Q) 
40(3) 
40(3.1) 
40(3.11) 
40(3.12) 
40(3.13) 
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40(3.14) 
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Deemed gain for certain partners 

Amount of gain 

Deemed loss for certain partners 

Artificial transactions 
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Limited partner 

Excluded interest 
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Non-application of subsec. (3) 
Non-application of subsec. (3.1) 

When subsection (3.4) applies 

Loss on certain properties 

Deemed identical property 

Loss on shares 

Exception — estate loss carried back 
Losses of non-resident 

Disposal of principal residence to spouse or trust for spouse [or common-law partner] 
[Repealed] 

Special rule concerning principal residence 
Property in satisfaction of interest in trust 
Effect of election under subsec. 110.6(19) 
Application of subsec. 70(10) 
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Dispositions subject to warranty 

[Proposed] Consideration for warranties, covenants or other obligations 


General rule for part dispositions 
Ecological gifts 

[Proposed] Ecological gifts 
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43.1(1) 


44.111) 
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Exchanges of property [rollover] 

Farm [or fishing] property disposed of to child 
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Where subsec. 70(3) does not apply 

Deemed election 
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Deemed proceeds of disposition 

Where subpara. (1)(e)(iii) does not apply 
Application of subsec. 70(10) 


[Small-business share rollover] Definitions 

Capital gain deferral 

Special rule — re eligible pooling arrangements 
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Special rule — re breakdown of relationships 
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[Proposed] Special rule — re eligible small business corporation share exchanges 
Special rule — re active business corporation share exchanges 

[Proposed] Special rule — re active business corporation share exchanges 
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Special rule — re qualifying disposition 

Special rule — re exceptions 

Determination rule 
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44.1(12)  Anti-avoidance rule 
44.1(13) [Proposed] Order of disposition of shares 
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46 a 
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46(2) Where part only of property disposed of _ 
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46(5) Excluded property [art flips] 

47 

47(1) Identical properties [averaging rule] 
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47(3) Securities acquired by employee 

47(4) [Repealed under former Act] 

47.1 Indexed Security Investment Plans 

47.1(1)-(26) [Repealed under former Act] 

47.1(26.1) Application of section 47.1 of R.S.C., 1952, c. 148 
47.1(27) Capital losses in 1986 

47.1(28) Transition for 1986 
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51(3) Computation of paid-up capital 
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51(4) [Proposed] Application 
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52 

52(1) Cost of certain property the value of which included in income 

52(1) [Proposed] Cost of certain property the value of which included in income 


SZ (let) [Repealed] 
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52(5) [Repealed under former Act] 

52(6) [Repealed] 
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53(1)(a) [negative ACB] 
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53(1)(f.11) [property disposed of at loss by other person] 
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53(1)(f.2) 
53(1)(g) 
53(1)(g.1) 
53(1)(h) 
53(1)(i) 
S3(1)Q) 
53(1)(k) 
53(1)(1) 
53(1)(m) 
53(1)(m) 
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[interest in related segregated fund trust] 

[offshore investment fund property] 

[Proposed] [interest in foreign investment entity or pre-2003 offshore investment fund property] 
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[surveying and valuation costs] 
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[history preservation rules — debt forgiveness] 
[flow-through entity before 2005] 
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property of corporation after change in control] 
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expropriation asset] 
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Repealed under former Act] 
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[Proposed] [interest in foreign investment entity] 
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[Repealed] 
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[Proposed] Recomputation of adjusted cost base on transfers and deemed dispositions 
Recomputation of adjusted cost base on other transfers 
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Application 
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Interpretation of para. (3.1)(b) 
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Applicable rules 
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56(1)(c), (c.1) [Repealed] 


56(1)(c.2) 
56(1)(d) 

56(1)(d.1) 
§6(1)(d.2) 
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[Repealed under former Act] 

idem [annuity payments] 
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56(1)(g) 
56(1)(h) 
56(1)(h.1) 
56(1)(h.2) 
56(1)(i) 
56(1)(j) 
56(1)(k) 


supplementary unemployment benefit plan 
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56(1)(), (1) legal expenses [awarded or reimbursed] 


56(1)(m) 
56(1)(m) 
56(1)(n) 
56(1)(0) 
56(1)(p) 
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56(1)(1) 
56(1)(s) 
56(1)(t) 
56(1)(u) 
56(1)(v) 
56(1)(w) 
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research grants 

refund of scholarships, bursaries and research grants 
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56(1.1) 
56(2) 
56(3) 
56(4) 
56(4.1) 
56(4.2) 
56(4.3) 
56(5) 
56(6) 
56(7) 
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56.4(4) 


[benefit from registered national arts service organization] 
Application of subsec. 12.2(11) 

Indirect payments 

Exemption for scholarships, fellowships, bursaries and prizes 
Transfer of rights to income 

Interest free or low interest loans 

Exception 

Repayment of existing indebtedness 

Exception for split income 

[Universal] Child care benefit 

[Repealed] 

CPP/QPP benefits for previous years 

Meaning of “income for the year” 

Severability of retirement compensation arrangement 
Disposition of property by RCA trust 

[Repealed] 

[Proposed] Foreign retirement arrangement 
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[Proposed] Definitions 
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[Proposed] Non-application of subsec. (2) 

[Proposed] Treatment of purchaser 
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[Proposed] Clarification if subsec. (5) applies 

[Proposed] Filing of prescribed form 
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Limitation 
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Payments to widow, etc., of contributor 
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Annuities before 1940 

Limitation 

Capital element 

Spouses [or common-law partners] 
Pension benefits 
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[Repealed under former Act] 
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Definitions 
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[Repealed under former Act] 
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Definitions in regulations under section 65 
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capital element of annuity payments 
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60(t), (u) 
60(v) 
60(v.1) 
60(w) 
60(x) 
60(y) 
60.001 
60.01 
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interest on death duties 
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[Repealed under former Act] 
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transfer of superannuation benefits [to RRSP] 
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INCOME TAX ACT 


An Act Respecting Income Taxes 


REVISED STATUTES OF CANADA 1985, c. 1 (STH SUPPLEMENT), AS AMENDED BY 1994, cc. 7, 8, 13, 21, 28, 29, 38, 

EL IID. CC BOT AT beeen, DOs 40, ogor cc. OG, Hi Dt 23: 1997) cov 10;/ 12, 95,°26; 1998 seer 1902115 34- 1999, COP LON Th: 

rae A oer h 2000, Cor 9, 12, 14, 19, 30; 2001, cc. 16, 17 27, 41; 2002,’cc.’8, 9; 2003; cc'15;' 19, 28; 2004, Ce? 41822) 24°75; 26- 
2005, cc. 19, ea Berea encey (lowe ear) [not yet proclaimed i in force], 49; 2006, cc. 1, 4. 


REVISED STATUTES OF CANADA 1952, c. 148, PARTS I TO IIIA, V TO VII WERE REPEALED BY 1970-71-72, c. 63, s. 1 (PART 
IT) AND NEW PARTS I TO XVII WERE SUBSTITUTED (THE “AMENDED ACT”), APPLICABLE BY s. 9 TO THE 1972 AND 
SUBSEQUENT TAXATION YEARS. THE AMENDED ACT HAS BEEN AMENDED BY 1972, c. 9; 1973-74, cc. 14, 29, 30, 44, 45, 
49, 51; 1974-75-76, cc. 26, 50, 58, 71, 87, 88, 95, 106; 1976-77, c. 4, 10; 1977-78, ce. 1, 4, 32, 41, 42; 1978-79, c.'5; 1979, ¢. 5; 1980-81- 
82-83, cc. 40, 47, 48, 68, 102, 104, 109, 140, 158, 161, 167; 1984, c. 1; 1984, cc. 6, 19, 29,31, 45; 1985, cc. 22, 45; 1986, cc. 2, 6,24; 40, 
44, 55, 58; 1987, cc. 3, 23, 34, 45, 46; 1988, cc. 28, 55, 65; 1990, cc. 1, 34, 35, 39, 42, 45; 1991, cc. 22, 47, 49; 1992, cc. 1, 24, 27, 29, 48; 


1993, cc. 24, 27. 


REVISED STATUTES OF CANADA 1952; c. 148, APPLICABLE TO THE 1953 AND SUBSEQUENT TAXATION YEARS (THE 
“FORMER ACT”), WAS AMENDED BY 1952-53, c. 40; 1953-54, c. 57; 1955, cc. 54, 55; 1956, c. 39; 1957, c. 29; 1957-58, c. 17; 1958, 
c. 32; 1959, c. 45; 1960, c. 43; 1960-61, cc. 17, 49; 1962-63, c. 8; 1963, cc. 21, 41; 1964-65, cc. 13, 26, 54; 1965, cc. 12, 18; 1966-67, cc. 
25, 47, 69, 82, 84, 91, 96, 97; 1967-68, c. 38; 1968-69, cc. 28, 33, 44; 1969-70, c. 8; 1970-71-72, cc. 1, 11, 30, 48, 63, 64. 


1. Short title — This Act may be cited as the Income Tax Act. 


PART | — INCOME TAX 


DIVISION A — LIABILITY FOR TAX 


2. (1) Tax payable by persons resident in Canada — An in- 
come tax shall be paid, as required by this Act, on the taxable in- 
come for each taxation year of every person resident in Canada at 
any time in the year. 


Related Provisions: 2(2)— Calculation of taxable income;. 94(3)(a)(i) [pro- 
posed] — Application to trust deemed resident in Canada; 96 — Partnerships and their 
members; 104 — Trusts and estates; 114 — Residence for part of year; 126 — Foreign 
tax credit; 127.5 — Alternative minimum tax; 149 — Exempt persons; 250— Ex- 
tended meaning of resident. 


Selected Cases [subsec. 2(1)]: Harris-Eze v. R., [2002] 1 C.T.C. 2174 (TCC) 
(Indicia of taxpayer’s attachments to Canada insufficient to result in being “ordinarily 
resident”); Kadrie y. R., [2001] 4 C.T.C. 2551 (TCC) (OECD concept of “centre of 
vital interests” rejected in determination of residence); Fischer v. R., [1995] 1 C.T.C. 
2011 (TCC) (Factors considered where connections with both Japan and Canada); 
Wassick v. R., [1994] 2 C.T.C. 2235 (TCC) (Factors considered by Court in determina- 
tion of residence); R. v. Bergelt, [1986] 1 C.T.C. 212 (FCTD) (Taxpayer severed resi- 
dential ties by taking permanent job in U.S.); R. v. Gurd’s Products Co. Ltd., [1985] 2 
C.T.C. 85 (FCA); leave to appeal to SCC refused (1985), 64 N.R. 156 (note), (sub nom. 
Gurd’s Products v. MNR) (Wholly owned Canadian subsidiary carrying on business in 
Canada deemed to be resident despite central management and control in U.S.); 
Thibodeau Family Trust v. R., [1978] C.T.C. 539 (FCTD) (Trust non-resident where 
majority of trustees reside in Bermuda; trust cannot be resident in two places); MNR vy. 
Stickel, [1974] C.T.C. 416 (SCC) (Retention of U.S. residence for purposes of treaty 
exemption from Canadian tax related to period of employment as teacher, not to length 
of visit); Zehnder & Co. v. MNR, [1970] C.T.C. 85 (Exch.) (Taxpayer company resi- 
dent when authority vested in Canadian directors despite non-resident shareholders); 
Bedford Overseas Freighters Ltd. v. MNR, [1970] C.T.C. 69 (Exch.) (Taxpayer com- 
pany resident when authority vested in Canadian directors); MNR v. Crossley Carpets 
(Canada) Ltd., [1968] C.T.C. 570 (Exch.) (Where central management and control ex- 
ercised in two countries, corporation had dual residence); Schujahn v. MNR, [1962] 
C.T.C. 364 (Exch.) (Intention not relevant; residence is question of fact). 


Interpretation Bulletins: IT-106R3: Crown corporation employees abroad; IT- 
221R3: Determination of an individual’s residence status; IT-447: Residence of a trust 
or estate. 


(2) Taxable income — The taxable income of a taxpayer for a 
taxation year is the taxpayer’s income for the year plus the addi- 
tions and minus the deductions permitted by Division C. 


Related Provisions: 3 — Income for taxation year; 15.1(2)(c)— Issuer of small 
business development bond; 33.1 — Calculation of income for international banking 
centre; 110.5 — Additions for foreign tax deductions; 248(1) — “Taxable income” 
may not be less than nil. 


(3) Tax payable by non-resident persons — Where a person 
who is not taxable under subsection (1) for a taxation year 


(a) was employed in Canada, 
(b) carried on a business in Canada, or 
(c) disposed of a taxable Canadian property, 


at any time in the year or a previous year, an income tax shall be 
paid, as required by this Act, on the person’s taxable income earned 
in Canada for the year determined in accordance with Division D. 


Related Provisions [subsec. 2(3)]: 94(3)(a)(i) [proposed] — Application to trust 
deemed resident in Canada; 96(1.6) — Members of partnership deemed carrying on 
business in Canada; ; 115(2)(d) — Non-resident 
deemed employed in Canada; 120(1) — Federal surtax on non-resident’s income not 
earned in a province; 150(1)(a);150(1.1)(b) — Requirements for non-residents to file 
returns; 212—219 — Tax on non-residents; 217(3)(a) — Non-resident making election 
is deemed employed in Canada; 250.1(a)—— Taxation year of non-resident person; 
253 — Extended meaning of carrying on business in Canada; Canada-U.S. Tax 
Treaty:Art. VII — Business profits of U.S. resident. 


Selected Cases [subsec. 2(3)]: Beame v. R., [2004] 2 C.T.C. 265 (FCA); rev’g 
[2003] 2 C.T.C. 2140 (TCC) (‘Capital gain” in Canada-U.K. Agreement refers to “tax- 
able capital gain”); Hertel (M.) vy. MNR, [1993] 2:C.T.C. 2050 (TCC) (Dual resident 
was German resident under treaty); Placrefid Ltd. v. MNR, [1992] 2 C.T.C. 198 
(FCTD) (Payment to cancel settlement agreement not proceeds of disposition of 
option); Randall yv. R., [1985] 1 C.T.C. 268 (FCTD) (Inactive non-resident partner taxa- 
ble on profit participation); Pullman v. R., [1983] C.T.C. 52 (FCTD) (Non-resident not 
taxable if not carrying on business in Canada); Loeck v. R., [1982] C.T.C. 64 (FCA) 
(Real estate transactions carried out by agent for non-resident constitute adventure in 
nature of trade); Rutenberg v. MNR, [1979] C.T.C. 459. (FCA) (U.S. resident’s transac- 
tions through Canadian broker not sheltered by Canada-U.S. Tax Convention); Abed y. 
MNR, [1978] C.T.C. 5 (FCTD) (Non-resident taxable when carrying on business in 
Canada despite no permanent establishment); Masri v. MNR, [1973] C.T.C. 448 
(FCTD) (U.S. resident carrying on business in Canada exempt under Canada-U.S. Tax 
Convention where no permanent establishment in Canada); Tara Exploration and 
Development Co. Ltd. v. MNR, [1972] C.T.C. 328 (SCC) (Adventure in the nature of 
trade taxable despite no permanent establishment in Canada). 


Interpretation Bulletins [subsec. 2(3)]: IT-113R4: Benefits to employees — stock 
options; IT-168R3: Athletes and players employed by football, hockey and similar 
clubs; IT-171R2: Non-resident individuals — computation of taxable income earned in 
Canada and non-refundable tax credits (archived); IT-176R2: Taxable Canadian pro- 
perty — Interests in and options on real property and shares; IT-221R3: Determination 
of an individual’s residence status; IT-262R2: Losses of non-residents and part-year 
residents; IT-298: Canada-U.S. Tax Convention — number of days “present” in Can- 
ada (archived); IT-379R: Employees profit sharing plans — allocations to benefi- 
ciaries; IT-393R2: Election re tax on rents and timber royalties — non-residents; IT- 
420R3: Non-residents — income earned in Canada; IT-421R2: Benefits to individuals, 
corporations and shareholders from loans or debt; IT-434R: Rental of real property by 
individual. 

Forms [subsec. 2(3)]: NR73: Determination of residency status (leaving Canada); 
NR74: Determination of residency status (entering Canada); T1248 SCH D: Informa- 
tion about your residency status; T4058: Non-residents and temporary residents of Can- 
ada [guide]. 


S. 2 


Definitions [s. 2]: “business” — 248(1); “carried on a business in Canada’ — 253; 
“employed” — 248(1); “employed in Canada’ — 115(2)(d); “non-resident”, “person”, 
“property” — 248(1); “resident in Canada” — 94(3)(a), 250; “taxable Canadian pro- 
perty” — 248(1); “taxable income” — 2(2), 248(1); “taxable income earned in Can- 
ada” — 115(1), 248(1); “taxation year” — 249, 250.1(a); “taxpayer” — 248(1) 


DIVISION B — COMPUTATION OF INCOME 
Basic Rules 


3. Income for taxation year — The income of a taxpayer for a 
taxation year for the purposes of this Part is the taxpayer’s income 
for the year determined by the following rules: 


(a) determine the total of all amounts each of which 1s the tax- 
payer’s income for the year (other than a taxable capital gain 
from the disposition of a property) from a source inside or 
outside Canada, including, without restricting the generality of 
the foregoing, the taxpayer’s income for the year from each of- 
fice, employment, business and property, 


(b) determine the amount, if any, by which 
(i) the total of 


(A) all of the taxpayer’s taxable capital gains for the year 
from dispositions of property other than listed personal 
property, and 


(B) the taxpayer’s taxable net gain for the year from dis- 
positions of listed personal property, 


exceeds 


(ii) the amount, if any, by which the taxpayer’s allowable 
capital losses for the year from dispositions of property other 
than listed personal property exceed the taxpayer’s allowable 
business investment losses for the year, 


(c) determine the amount, if any, by which the total determined 
under paragraph (a) plus the amount determined under para- 
graph (b) exceeds the total of the deductions permitted by subdi- 
vision e in computing the taxpayer’s income for the year (except 
to the extent that those deductions, if any, have been taken into 
account in determining the total referred to in paragraph (a)), 
and 


(d) determine the amount, if any, by which the amount deter- 
mined under paragraph (c) exceeds the total of all amounts each 
of which is the taxpayer’s loss for the year from an office, em- 
ployment, business or property or the taxpayer’s allowable busi- 
ness investment loss for the year, 


: - Proposed Amendment — 3(d) 
(d) determine the amount, if any, by which the amount deter- 


_ mined under paragraph (c) exceeds the total of all amounts _ 


_ each of which is the taxpayer’s loss for the year from a source 

_ that is an office, employment, business or property or the tax- 

_ payer’s allowable business investment loss for the year, : 
Application: The October 31, 2003 draft legislation (REOP), - L would have : 


amended para. 3(d) to read as above, appicabe to taxation years ‘that begin after 
2004 (but see Application note to 3. 1), 


Technical Notes: Both of these changes [see also 111(8) taon-capitl los’ / 


ed.] are consequential amendments to proposed new subsection 3. 1C1), and clarify 
that it is only losses that are from a source that may be deducted in computing a 
taxpayer’ s. income or considered to be non-capital losses under subsection 1118), 


and for the purposes of this Part, 


(e) where an amount is determined under paragraph (d) for the 
year in respect of the taxpayer, the taxpayer’s income for the 
year is the amount so determined, and 


(f) in any other case, the taxpayer shall be deemed to have in- 
come for the year in an amount equal to zero. 


Related Provisions: 3.1 — Reasonable expectation of profit required for taxpayer to 
have loss from business or property; 66(14)— Amount deductible under ITAR 29 
deemed deductible under subdivision e; 94(3)(a)(ii) [proposed] — Application to trust 
deemed resident in Canada; 115(1)(b), (b.1), (c) — Application of s. 3 to a non- 
resident. 


Income Tax Act, Part I 


History: That portion of s. 3 following para. (d) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), s. 1, applicable to 1990 et seg. That portion formerly read: 


and the amount, if any, determined under paragraph (d) is the taxpayer’s income 
for the year for the purposes of this Part. 


Selected Cases [s. 3]: Dumas v. R., [2001] 1 C.T.C. 2490 (TCC) (Underlying nature 
of claim will determine taxability; courts free to examine pleadings in relevant court 
proceedings); Fortino v. R., [2000] 1 C.T.C. 349 (FCA); aff’g [1997] 2 C.T.C. 2184 
(TCC) (Non-competition agreements not a source of income); Kennedy y. R., [2000] 1 
C.T.C. 2475 (TCC) (Characterization of income is made under Canadian, not foreign, 
law); R. v. Robson, [1999}.2 C.T.C..171 (Ont CA); leave to appeal to SCC refused 
(1999), 243 N.R. 394 (note) (Secret commissions are income); Endres v. R., [1998] 1 
C.T.C. 2259 (TCC) (Absence of visa and maintenance of Canadian medicare coverage 
did not affect non-resident status); Boston v. R., [1998] 1 C.T.C. 2217 (TCC) (Resi- 
dence outside Canada even though wife remained in Canada); Mastri v. R., [1997] 3 
C.T.C. 234 (FCA) (No “source” of income if no reasonable expectation of profit); 
Schwartz v. Canada, [1996] 1 C.T.C. 303 (SCC) (Provision contemplates taxability of 
income from unenumerated sources); Bellingham v. Canada, {1996].1 C.¥.C. 187 
(FCA) (“Additional” interest in expropriation not income property nor income from a 
“source” and not taxable); R. v. Fries, [1990] 2 C.T.C. 439 (SCC) (Strike pay from 
union defence fund not income); Beique y. R., [1981] C.T.C. 75 (FCA) (Attempt to 
split income between husband and wife under Quebec law not allowed). 


Definitions [s. 3]: “allowable business investment loss”, “allowable capital loss” — 
38(b), 248(1); “amount”, “business” — 248(1); “Canada” — 255; “employment” — 
248(1); “foreign resource property” — 66(15), 248(1); “listed personal property” — 
54, 248(1); “office”, “property” — 248(1); “taxable capital gain” — 38(a), 248(1); 
“taxable net gain” —41(1), 248(1); “taxation year’ — 11(2), 249; “taxpayer” — 
248(1). 

1.T. Application Rules: 20(3)(c), 20(5)(c). 

Interpretation Bulletins: IT-98R2: Investment corporations (archived); IT-169: 
Price adjustment clauses; IT-206R: Separate businesses; IT-232R3: Losses — their de- 
ductibility in the loss year or other years; IT-256R: Gains from theft, defalcation or 
embezzlement; [T-262R2: Losses of non-residents and part-year residents; IT-270R3: 
Foreign tax credit; IT-334R2: Miscellaneous receipts; IT-365R2: Damages, settlements 
and similar receipts; IT-377R: Director’s, executor’s or juror’s fees (archived); IT- 
381R3: Trusts — capital gains and losses and the flow-through of taxable capital gains 
to beneficiaries: IT-393R2: Election re tax on rents and timber royalties — non-re- 
sidents; IT-395R2: Foreign tax credit — foreign-source capital gains and losses; IT- 
420R3: Non-residents — income earned in Canada; IT-434R: Rental of real property 
by individual; IT-484R2: Business investment losses; IT-490; Barter transactions; IT- 
495R3: Child care expenses. 

Advance Tax Rulings: ATR-40: Taxability of receipts under a structured settlement; 
ATR-5O: Structured settlement; ATR-68: Structured settlement. 


Forms: 1776: Statement of real estate rentals. 


Proposed Addition — 3.1 — Reasonable Expectation 
of Profit requited [to be ene 


3. 1 1) Limit on loss [REOP required] — A raxpiye? nae a7 
loss for a taxation year from a source that is a business or property 
only if, in the year, it is reasonable to expect that the taxpayer will 
realize a cumulative profit from that business or property for the 
period in which the taxpayer has carried on, and can reasonably be 
expected to carry on, that business or has held, and can reasonably — 
be expected to hold, that property. 


(2) Determination of profit — For the purpose! a subsection 
(1), profit is determined without reference to capital gains or capi-- 
tal losses. 


Related Provisions: 9(3)- — Same wales in ee boceess profit or ba 


Application: The October 31, 2003 draft legislation (REOP), s. 2, would have a 
ded s. 3.1, applicable to taxation years that begin after 2004. [See however the com- 
ments in the March 23, 2004 Budget Supplementary Information, reproduced below.] — 


Technical Notes: The following notes have been prepared to help taxpayers and 5 
tax professionals understand the attached legislative proposals. The notes are not an 
official interpretation of either the existing law or the proposals they describe. 


Since the attached proposals are intended to be the subject of extensive Consultacon. : 
these notes have been drafted | in a oe informal style and Hee oe several 
examples. Le 


The Department of Finance invites a to provide written comments on the at- 
tached proposals. Submissions may be made to: Tax Legislation Division, Depart- _ 
ment of Finance, 140 0” Connor St. Ottawa, Ontario KIA 0GS ~ 


Proposed new subsection 3. 1) prov les that a taxpayer will be considered to have a 
loss from a source that is a business or property for a taxation year only if, in that — 
year, it is reasonable to assume that payer. will realize a cumulative ‘probe from the | 
business or property, oo - 


* in the case of a business, during: the time that the ineaves has carried on, or can” 
_Teasonably be expected to carry on, the business, or : 


Division B — Computation of Income 


* in the case of a property, during the time that the taxpayer has held. or can tea oe 


sonably be expected to hold, the property. © 


Proposed new subsection 3.1(2) makes clear that profit, in the context of subsection 


3.1(1), does not include capital gains or capital losses. 


The commentary that follows elaborates on key features of these Bedok ond illps- / 


trates their application through the use of examples. 
Timing 


There are two key timing elements i in this . provision: he time at which an assessment 
is required | regarding the reasonable expectation of profit from the business or pro- 
perty, and the time period (referred to below as the * “profitability time period”) over 
which the profitability Re oe ae oO te business or property Mo a scasied. 


Annual Eval uati On 


Regard must be had to subsection 3, 1ayi in each year that a eee oe to report a 
loss from a business or property. For example, assume that a taxpayer starts 
ness (“Business X”) in 2005 and — before applying new subsection 3.10) 
sidered to realize losses from the business in the taxpayer’s 2005, 2006, 2007 and 
2008 taxation years. For each of those years, an application of subsection 3.1(1) will 


be required. For the 2005 taxation year, the test under the subsection i is whether itis 


reasonable in that same 2005 taxation year to expect that the taxpayer will realize a 
cumulative profit from Business X over the whole of the profitability time period. 
For 2006 the test is whether it is reasonable in the 2006 taxation year to expect a 
cumulative profit, again over the whole of the profitability time period. And for each 


successive year, the same test will be applied: is it reasonable in that year to expect _ 
the taxpayer to profit from the business over the entire profitability time period? —__ 


Assume further that in each of the taxpayer’s 2005 to 2007 taxation years it is deter- 
mined that it is indeed reasonable to expect that the taxpayer will profit from Busi- 
ness X over the profitability time period, ‘The taxpayer will therefore have a loss, for 
each of those years, from the source that is Business X. However. if by 2008 it is no 
longer reasonable to expect that the taxpayer will realize a profit over the period that 


the taxpayer has, or can reasonably be expected to, carry on Business X, the test in — 


new subsection 3.1(1) will not be met for the 2008 taxation year. The loss in 2008 
will not be considered to be from a source and will not be deductible by the taxpayer. 
However, this determination in 2008 will not affect the previous conclusions reached 
in years 2005 through 2007: the losses for each of those years remain deductible. 


Profitability Time Period 


In determining whether it is reasonable to expect a taxpayer fo sealios. a siproel from a 
business or property, new subsection 3.1(1) has regard to the entire period over 
which the taxpayer holds the property or carries on the business. The beginning of 
that ‘profitability time period” will usually be uncontroversial: it is the time at which 
the taxpayer acquired the property or commenced carrying on the business. There 


may occasionally be cases where that starting point is not eo but it is Jae - 


that the existing law and practice will be able to resolve those. 


Determining the end of the profitability time period, on the other hand: will often be 
more am exercise of reasonable expectation. The period runs, in principle, until the 
taxpayer disposes of the property or ceases to carry on the business. In most in- 
stances, however, this will not have happened before the end of the taxation year to 
which subsection 3.1(1) is being applied. Rather, the taxpayer will be seeking to de- 


duct a loss from a property or business that the taxpayer still plans to hold or to carry 


on for some time to come. Subsection 3.1(1) therefore includes in its scope the entire 
period in which the op “can reasonably be expected” to 2 ry on the pas. 
or to hold the property. 


Cumulative Profit 


Proposed subsection 3 
profit and losses, by which is meant the aggregate profit or loss over the entire profit- 
ability time period. It is thus not necessary that the taxpayer demonstrate an expecta- 
tion of profit — let alone an actual profit — in respect of any particular taxation year 
in order to be considered to have a reasonable expectation of profit. For instance, 


taxpayers will often realize a start-up loss from a business or property for one or 


more years before the business or property begins to generate a profit. The opposite 


can also happen: a taxpayer may realize a profit in one year and a loss in a subse-. 


quent year. In each instance, the relevant test is the expectation of cumulative profit 
over the whole of the profitability time period, and a taxpayer would be able to claim 
a loss provided their expectations for a cumulative profit over the entire relevant time 
period were reasonable. 

Fact-Specific 

Proposed subsection 3.1(1) requires that it must be seasonableni in a circumstances 
of the particular taxpayer to expect to profit from the property or business. A spe- 
cific taxpayer would not necessarily have a reasonable expectation of profit from a 
particular property solely because it might be reasonable. in other circumstances, for 
that property to yield a profit. For example, a rental property that produces rental 
revenue in excess of directly related rental expenses might on those facts alone be 
viewed as a property that should provide a taxpayer with a reasonable expectation of 
profit. However, if a particular taxpayer incurs a large amount of debt in order to 
purchase the property, such that the amount of interest expense associated with the 
property means that the particular taxpayer cannot realize a profit from the rental 
activity, then that taxpayer would not have a reasonable expectation of profit in re- 
spect of that rental activity. Note that in such circumstances, the taxpayer may intend 
to profit by reselling the property itself at a gain. If that were the taxpayer's intention, 


AG) requires an evaluation of exc 1 cumulative 


WwW 


S. 3.1 


the gain would presumably be considered on income account and could be included — 
in the determination of profit for the purposes of subsection a.) See the-commen- y 
tary to proposed subsection 3 hs 


Objective Determination. 


By requiring that the profit expectation be reasonable, it is intended that the determi- 
nation be made on an objective, and not a subjective, basis. Thi: will very often make — 
no difference to the result of he determination as most taxpayers are expected to act © 
on a commercially rational basis. However, where a Aaxpayer has — or purports to 
have — expectations of profit that are objectively unreasonable, subjective beliefs 
will not suffice, For example, consider a taxpayer who borrows funds at an annual 
fixed rate of 8%, and uses those funds (and no others) to make an investment that has _ 
a fixed annual return of 5%. Further assume that the investment itself cannot increase — 
in value. In this case, there o reasonable expectation of profit, regardless OL 
whether, on a subjective basis, the misinformed investor intended to profit. With no 
reasonable expectation of profit, the taxpayer will not be considered to have realized 
a loss from a source t lat is the investment. On the other hand, given that the. taxpayer 
has expenses that exceed the revenue generated by the investment, it would be inap- 
propriate to tax any amount of that revenue, : : 


The above example also high lights that the test in m proposed cubsection 3.11) will not 
necessarily be met solely because there is no personal ee to the carrying on of a - 
business or the holding of a property. _ 


Not Few Business Is a Source 


The distinction between a business and a source of income or loss is important to. 
understanding proposed section 3.1. The Act recognizes, and taxes, income only if t 
is income from a source. Similarly, a loss is deductible only if it is a loss from a ~ 
source. Section 3.1 is intended to clarify that, in respect of businesses, it is only those 
losses from businesses that taxpayers. carry on with a reasonable expectation of profit 
that are to be considered as losses from a source. This implies that a taxpayer may be 
conducting a business without the taxpayer having a reasonable expectation of profit 
from that business. This implication is deliberate, and is consistent with the descrip- 
tion of “business” in subsection, 248(1) and the general understanding that a business" 
may exist whenever a taxpayer has the subjective intention to make a pret whether 
or not there is objectively a reasonable expectation of pol. 


That is to say that the fact that a taxpayer is catrying on a business, and incurs ex- 
penses that exceed revenues, does not by itself mean that the business is a source, 
such that the taxpayer may deduct the excess. Rather, as proposed section 3.1 makes 
clear, the taxpayer has a loss from a source that is that business only if the taxpayer 
has a reasonable expectation of profit from that business. . 


Asymmetr ical: No Rule on Income 


Proposed subsection 3. 1) i is not symmetrical, in that it fins not address the circum- 
stances under which income will be considered to be from a source. This is inten- 
tional, and the provision should not be construed as sug gesting that a taxpayer has a 
source of income only where the taxpayer has a reasonable expectation of profit from 
that source. A system that allowed taxpayers to prove the unreasonableness of their 
profit expectations in an effort to nave, on that basis, untaxed income, would be 
inappropriate. 


Profit and Subsec. tion 3.1(2) 


The reference | to “profit” in proposed subsection 3. 1d) is fnended | to mean profit 
determined in accordance with generally accepted commercial principles. This is 
consistent with case law and the meaning 2 “profit” for the purposes of subsection 
oD 

Personal expenses are generally not incurred for the purpose of earning profit froma __ 
business or property. Therefore, in assessing the profitability expectations of a pro-— 
perty or business personal expenses would first need to be eliminated. 


Proposed subsection 3.12) makes clear that profit, in. the context of subsection . 
3.1(1), does not include capital gains or capital losses. For example, consider a tax- 
payer who purchases a rental property for the purpose of leasing it to non-arm’s- 
length persons. The taxpayer estimates that the expenses of financing and maintain- 
ing the property will exceed the revenue from the rental activity. Nonetheless, despite _ 


what appears to be a money-losing venture, the taxpayer chooses to purchase the 


property with the expectation that a gain on the sale of the property will make up for 
the losses from the rental activity. In a sense, the rental activity could be viewed as a 
cost-defraying activity for what is really a property purchased with the intention to 
profit from its resale. In determining whether the taxpayer has a reasonable expecta- 
tion of profit from this property, the expected gain on the sale of the rental property 
would be included in the determination of “profit” only if it would be taxed not as a 
capital gain, but rather as ordinary income. 


Federal budget, Supplementary Information, February 18, 2003: Deduci- 
ibility of Interest and Other Expenses 

(See under 200)(c)__ ed} . 
Dept. of Finance news release 2003- 055, Oscbs 31, 2003: Proposed 


Amendments to the Income Tax Act Related to the DEGHOnEy of dnietest and 
Other Expenses Related to a Source : : 


The Department of Finance today released for public comment draft ee re- 

garding the deductibility of interest and other expenses for income tax purposes. ~ 
These proposals, along with income tax interpretation bulletin IT-533, Interest. De- 
ductibility and Related Issues, released today by the Canada Customs and Revenue — 


S..3.1 


Agency. form a — Government ee ‘on the deductibility of interest and 


other expenses, = 


This announcement follows up ona slaternent | in 2 the! Febiualy 18, 2003, budget that — 


the Department of Finance would propose measures to ee continuity in this i 
portant area of the law. 


The proposed legislative amendments and den oe aoe are sited at ; 
clarifying how the income tax system links the deductibility of certain expenses and - 

losses to a taxpayer's prospects for profit, objectively determined. The proposals in- 
clude specific Income Tax Act rules that require that there be a “reasonable expecta- _ 
tion of profit” from a business or property for a taxpayer to realize a loss from the 

business or property, and that make clear that profit in this sense does not include _ 
capital gains. These measures will reaffirm many. current practices that support the _ 
deductibility of interest, including those relating to the deductibility of interest On 


money borrowed to purchase common shares. — 


The package released today includes legislative proposals and explanatory notes swat 


examples. These proposals are intended to have effect for taxation years beginning 


after 2004. The Department invites the public and t tax _ to comment on - 
the proposals by December 31, 2003. He - oO 
For further information: Andrée Houde, Public Affaits aa Openwions Division : 
(613) 996-8080; Mike Scandiffio, Communications Advisor, Office of the Deputy 
Prime Minister and Minister of Finance, (613) 996-7861; Tax eee Division, ~ 


(613) 943-9412. 


Federal budget, Supplementary Information, March 23, 2004: Deductbli 


of Interest and Other Expenses 


Interest and other expenses are generally Geauctibie in computing income from a / 
business or property only if the expense is incurred “for the purpose of earning in- — 
come.” As the 2003 Budget noted, the meaning of this phrase has become unclear, © 


and in some respects it has been interpreted in a manner that could lead to inappro- 


priate results. In particular, whether “income” is a gross or net concept, and whether 


“purpose” is subjective or objective, are questions that need to be addressed. — 
On October 31. 2003, the Department of Finance released for public consultation a 


package of legislative proposals respecting the deductibility of interest and other ex- 


penses. The proposal focused not on the deductibility of a particular expense, but 
rather on the ability of a taxpayer to claim a loss from a business or a property. In 
doing so, the proposals adopted the concept of the reasonable expectation of profit — 


one that is already used several times in the Act and that has been extensively consid- 


ered in court decisions. 


In its release, the Department eripbaaaed that the sole intent of the propokdls | is to 
restore the law and related administrative practices to what they were generally un- 
derstood to be in the past. Some commentators have nonetheless expressed concern 
that the proposals could have more far- -reaching effects. While this is not the inten- 
tion behind these proposals, a number of significant i issues have been raised that de- 
serve further consideration. 


It is important to ensure that there is an adequate opportunity for car cayed to com- 
ment on the proposals, and for the Department to consider those comments. Accord- 
ingly, the Department intends to extend the period for making written submissions on 
these proposals until the end of August of this year. 


Federal budget, Supplementary Information, February 23, 2005: Deduct- 
ibility of Interest and Other Expenses / 
In October 2003, the Department of Finance eee for public consultation a pack- 


age of legislative proposals regarding the deductibility, for income tax purposes, of 
interest and other expenses. The proposals responded to certain court decisions that 


departed significantly from what had been the accepted understanding of the law in 


this area [notably Ludco Enterprises Ltd., [2002] 1 C.1.C. 95 (SCC) — ed.] 


In computing income from a business or property, a taxpayer can deduct many kinds 


of expenses, provided they were incurred in order to earn the income. A familiar 
example is interest on borrowed money, which is deductible only if the borrowed 
money is used for the purpose of earning income from a business or property. 


In this context, “income” had been ‘understood to be a net amount comparable to 


profit, and to exclude capital gains. The court decisions, however, took a different — 


view: income was read as the equivalent of ares revenue, and mes CON be- 
tween income and capital gains was blurred. 


The 2003 proposals were intended to restore ‘the law on these points to its more fa- 
miliar and more appropriate state. 


An extended period of public consultation on the ibvoposals onde | in August 2004. 
Many commentators expressed concerns with the proposals’ structure: in particular, 


that the proposals’ codification of an objective “reasonable expectation of profit” test 
might inadvertently limit the deductibility of a wide variety of ordinary commercial — 


expenses. The Department of Finance has sought to respond by developing a more 
modest legislative initiative that would respond to those concerns while still achiev- 
ing the Government’s objectives. The Department will, at an early opportunity, re- 
lease that alternative proposal for comment. 


sal, certain administrative questions relating to deductibility. 


Letter from Minister of National Revenue (VIEWS doc 2006-0177371 M4), 
April 26, 2006: It is my understanding that the Department of Finance Canada — 


continues to receive submissions on the draft legislation and intends to address o 
concerns raised prior to enacting it. 8 


ital loss” — 39(1)(b), 248(1 


_ This will be combined with a Canada 
Revenue Agency publication that addresses, in the context of the alternative he 


Income Tax Act, Part I 


Definitions [s. 3.1]: “business” 


year” — 249; “taxpayer” — 2 


4. (1) Income or loss from a source or from sources in a 
place — For the purposes of this Act, 


(a) a taxpayer’s income or loss for a taxation year from an of- 
fice, employment, business, property or other source, or from 
sources in a particular place, is the taxpayer’s income or loss, as 
the case may be, computed in accordance with this Act on the 
assumption that the taxpayer had during the taxation year no in- 
come or loss except from that source or no income or loss except 
from those sources, as the case may be, and was allowed no de- 
ductions in computing the taxpayer’s income for the taxation 
year except such deductions as may reasonably be regarded as 
wholly applicable to that source or to those sources, as the case 
may be, and except such part of any other deductions as may 
reasonably be regarded as applicable thereto, and 


(b) where the business carried on by a taxpayer or the duties of 
the office or employment performed by the taxpayer was carried 
on or were performed, as the case may be, partly in one place 
and partly in another place, the taxpayer’s income or loss for the 
taxation year from the business carried on, or the duties per- 
formed, by the taxpayer in a particular place is the taxpayer’s 
income or loss, as the case may be, computed in accordance 
with this Act on the assumption that the taxpayer had during the 
taxation year no income or loss except from the part of the busi- 
ness that was carried on in that particular place or no income or 
loss except from the part of those duties that were performed in 
that particular place, as the case may be, and was allowed no 
deductions in computing the taxpayer’s income for the taxation 
year except such deductions as may reasonably be regarded as 
wholly applicable to that part of the business or to those duties, 
as the case may be, and except such part of any other deductions 
as may reasonably be regarded as applicable thereto. 


Related Provisions: 96(1)(f) — Source of income preserved when flows through 
partnership; 108(5) — Source of income lost when flows through trust. 

Selected Cases [subsec. 4(1)]: Interprovincial Pipe Line Co. v. MNR, [1968] 
C.T.C. 156 (SCC) (To determine income from a source, taxpayer required to deduct 
interest paid to Canadian lenders from interest received from U.S. subsidiary). 


Interpretation Bulletins: IT-362R: Patronage dividends. 


(2) Idem — Subject to subsection (3), in applying subsection (1) 
for the purposes of this Part, no deductions permitted by sections 60 
to 64 apply either wholly or in part to a particular source or to 
sources in a particular place. 
History: Subsec. 4(2) substituted by 1994, c. 21, subsec. 1(1), applicable to 1989 et 
seq. That subsec. formerly read: 
(2) Subject to subsection (3), in applying subsection (1) for the purposes of this 
Part, no deductions permitted by sections 60 to 63 are applicable either wholly or 


in part to a particular source or to sources in a particular place, as the case may 
be. 


(3) Deductions applicable — In applying subsection (1) for the 
purposes of subsections 104(22) and (22.1) and sections 115 and 
126, 


(a) subject to paragraph (b), all deductions permitted in comput- 
ing a taxpayer’s income for a taxation year for the purposes of 
this Part, except any deduction permitted by any of paragraphs 
60(b) to (0), (p), (1) and (v) to (w), shall apply either wholly or 
in part to a particular source or to sources in a particular place; 
and 


Proposed Amendment —_ -4(3)(a) 


Application: The July 18, 2005 draft legislation (Part Vo eelakcaly 8. 47, will, 
amend | para. 43)(a) to substitute “(v) » (x) for oo) to (wy, applicable to 2002 et ‘seq. 


Technical Notes: Subsection 42) provides that, in’ determining the income or loss 
from a source, no deductions are. permitted under sections 60 to 64. Subsection 4G) 
provides that this rule does not apply. with the exception of certain deductions, in de- 
termining the foreign source income designated by a trust to a beneficiary under sub- 
sections 104(22) and 104(22.1), in determining a taxpayer’s taxable income earned in 
Canada under section 115 and in determining a taxpayer’s foreign tax credit under sec- 


Subdivision a — Office or Employment 


tion 126. The exceptions are fon, dedue pened ty ” parverapts ane to (0), sa 


(r) and ) fo (W).. : 
Paragraph 4(3)(a) i is amended wes the list f exceptions to con ee 


(b) any deduction pei by raiteten 104(6) 0 or a) ) shall 
not apply either wholly or in part to a source in a country other 
than Canada. 


History: Subsec. 4(3) substituted by 1994, c. 21, subsec. 1(2), applicable to taxation 
years ending after November 12, 1981, except that for taxation years that begin before 
1993. the subsec. shall be read as follows: 


(3) The following rules apply for the purposes of this Act: 


(a) in applying paragraph (1)(b) for the purposes of sections 115 and 126, 
subject to paragraph (b), all deductions permitted in computing a taxpayer’s 
income for a taxation year for the purposes of this Part shall apply either 
wholly or in part to a particular source or to sources in a particular place; and 


(b) in applying subsection (1) for the purposes of subsections 104(22).and 
(22.1) and sections 115 and 126, 


(i) any deduction permitted by any of paragraphs 60(b) to (0), (p), (r) 
and (vy) to (w) shall not apply either wholly or in part to a particular 
source or to sources in a particular place, and 


(ii) any deduction permitted by subsection 104(6) or (12) shall not apply 
either wholly or in part to a source in a country other than Canada. 


Subsec. 4(3) formerly read: 


(3) Deductions applicable — In applying paragraph (1)(b) for the purposes of 
sections 115 and 126, all deductions allowed in computing the income of a tax- 
payer for a taxation year for the purposes of this Part, except any deduction per- 
mitted by paragraph 60(b), (c), (d) or (i), shall be deemed to be applicable either 
wholly or in part to a particular source or to sources in a particular place, as the 
case may be. 


Interpretation Bulletins: IT-270R3: Foreign tax credit. 


(4) [Repealed] 


History: Subsec. 4(4) repealed by 1996, c. 21, s. 2, applicable to taxation years that 
end after July 19, 1995. The subsec. formerly read: 


(4) Limitation respecting inclusions and deductions — Unless a contrary in- 
tention is evident, no provision of this Part shall be read or construed to require 
the inclusion or to permit the deduction, either directly or indirectly, in comput- 
ing a taxpayer’s income for.a taxation year or the taxpayer’s income or loss for a 
taxation year from a particular source or from sources in a particular place, of 
any amount to the extent that that amount has been directly or indirectly included 
or deducted, as the case may be, in computing such income or loss for the year or 
any preceding taxation year under, in accordance with or because of any other 
provision of this Part. 


Subsec. 4(4) amended by 1994, c. 7, Sch. Il (1991, c. 49), s. 2, to add “either directly or 


indirectly,” and “directly or indirectly”, and “for the Riee or any preceding taxation 
year’, applicable to 1990 et seq. 

Definitions [s. 4]: “amount”, “business” — 248(1); “Canada” — 255; “employ- 
ment”, “‘office”, “property” — 248(1); “taxation year” — 11(2), 249; “taxpayer” — 
248(1). } 


Interpretation Bulletins [s. 4]: IT-256R: Gains from theft, defalcation or embezzle- 
ment; IT-377R: Director’s, executor’s or juror’s fees (archived); IT-420R3: Non-re- 
sidents — income earned in Canada. 


Subdivision a — Income or Loss from an 
Office or Employment 


Basic Rules 


5. (1) Income from office or employment — Subject to this 
Part, a taxpayer’s income for a taxation year from an office or em- 
ployment is the salary, wages and other remuneration, including 
gratuities, received by the taxpayer in the year. 


Related Provisions: 4(1)— Income or loss from a source or from sources in a 
place; 6 — Amounts included as income from office or employment; 8(1)(n) — Reim- 
bursement of salary for periods when not employed; 56.4(4)(a) — Amount paid by pur- 
chaser for non-compete agreement deemed to be wages paid to employee; 87(2)(k) — 
Amalgamations — Amount received by employee from new corporation; 
110(1)(f)(v) — Deduction for Canadian Forces personnel and police on high-risk mis- 
sions; 110.2(1)“qualifying amount” — Retroactive spreading of certain lump-sum pay- 
ments over prior years; 115(1)(a)(i) — Non-resident’s taxable income earned in Can- 
ada; 149(1)(a), (b)—Exempt individuals; 153(1)(a) — Withholding; 248(7) — 
Payment to employee deemed received when mailed; Canada-U.S. Tax Treaty:Art. 
XV, XVI — Taxation of dependent personal services. 


S. 6(1)(a)(iv)(A) 


Selected Cases [subsec. 5(1)]: Dhillon v. R., [2002] 4 C.T.C. 2648 (FCA) (Net 
amount of allowance after mandatory training expenses taxable); Bure v. R., [2000] 1 
C.T.C. 2407 (TCC) (Payment by club of agent’s fees was taxable benefit to player); 
Romeril v. R,, [1999] 1 C.T.C. 2535 (TCC) (Predominant purpose of trip governs); 
Gernhart v. R., [1998] 2 C.T.C. 102 (FCA); aff'd [1996] 3 C.T.C. 2369 (TCC) (Tax 
equalization payments part of remuneration for services); Shultz v. Canada, 1996 Car- 
swellNat 2795 (TCC) (Bonus payment received in respect of period when taxpayer was 
non-resident was taxable. Compare Hewitt); Placer Dome Inc. v. Canada, [1992] 2 
C.T.C. 99 (FCA); leave to appeal to SCC refused 1993 CarswellNat 2484 (Payments 
by employer into employees’ stock purchase plan governed by subsec. 7(3); not de- 
ductible remuneration); Canada v. G.R. Chrapko, [1988] 2 C.T.C. 342 (FCA) (Cashier 
required to include cash shortages withheld from wages); McNeill v. R., [1986] 2 
C.T.C. 352 (FCTD) (Relocation allowance is not income when unrelated to contract of 
employment and services rendered); Nowegijick v. R., [1983] C.T.C. 20 (SCC) (Income 
from services performed by Indian off reserve for corporation with head office on re- 
serve was not taxable); Lawson v. R., [1982] C.T.C. 368 (FCTD) (Payment for settle- 
ment of wrongful dismissal claim taxable); Dauphinée vy. R., [1980] C.T.C. 332 
(FCTD) (Award for inventions made in the course of employment taxable); Loeb v. R., 
[1978] C.T.C. 460 (FCA) (Payment for picketing during strike was income from 
employment); Morin vy. R., [1975] C.T.C. 106 (FCTD) (Provincial income taxes de- 
ducted from salary included in income). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-113R4: Benefits to employees — stock op- 
tions; IT-167R6: Registered pension plans —employee’s contributions; IT-196R2: 
Payments by employer to employee; IT-202R2: Employees’ or workers’ compensation; 
IT-213R: Prizes from lottery schemes and giveaway contests; IT-257R: Canada Coun- 
cil grants; IT-266: Taxation of members of provincial legislative assemblies (archived); 
IT-292: Taxation of elected municipal officers; IT-316: Awards for employees’ sugges- 
tions and inventions (archived); IT-334R2: Miscellaneous receipts; IT-365R2: Dam- 
ages, settlements and similar receipts; IT-389R: Vacation-with-pay plans established 
under collective agreements; IT-470R: Employees’ fringe benefits; IT-515R2: Educa- 
tion tax credit. 


Advance Tax Rulings: ATR-21: Pension benefit from an unregistered pension plan; 
ATR-45: Share appreciation rights plan; ATR-64: Phantom stock award plan. 


(2) Loss from office or employment — A taxpayer’s loss for a 
taxation year from an office or employment is the amount of the 
taxpayer’s loss, if any, for the taxation year from that source, com- 
puted by applying, with such modifications as the circumstances re- 
quire, the provisions of this Act oe the computation of in- 
come from that source. 

Related Provisions: 4(1)— Income or loss from a source or from sources in a 
place; 8(13)—Loss from home office disallowed; 111(1)(a), 111(8)“non-capital 
loss” — Carryover of loss from employment to prior or later years. 

Selected Cases [subsec. 5(2)]: Mcllhargey v. Canada, [1991] 2 C.T.C. 52 (FCTD) 
(Forgiveness of loan to employee for share purchase taxable; subsequent loss on, sale 
not deductible from employment income). 

Selected Cases [s. 5]: Whitney v. R., [2002] 3 C.T.C. 476 (FCA) (Amounts received 
pursuant to collective agreement are income from employment, not compensation re- 
ceived under compensation law). 


Definitions [s. 5]: “amount”, “employment”, “office”, “salary or wages” — 248(1); 
“taxation year’ — 249; “taxpayer” — 248(1). 
Inclusions 


6. (1) Amounts to be included as income from office or 
employment — There shall be included in computing the income 
of a taxpayer for a taxation year as income from an office or em- 
ployment such of the following amounts as are applicable: 


(a) value of benefits — the value of board, lodging and other 
benefits of any kind whatever received or enjoyed by the tax- 
payer in the year in respect of, in the course of, or by virtue of 
an office or employment, except any benefit 
(i) derived from the contributions of the taxpayer’s employer 
to or under a registered pension plan, group sickness or acci- 
dent insurance plan, private health services plan, supplemen- 
tary unemployment benefit plan, deferred profit sharing plan 
or group term life insurance policy, 
(ii) under a retirement compensation arrangement, an em- 
ployee benefit plan or an employee trust, 


(iii) that was a benefit in respect of the use of an automobile, 
(iv) derived from counselling services in respect of 


(A) the mental or physical health of the taxpayer or an 
individual related to the taxpayer, other than a benefit at- 


S. 6(1)(a)(iv)(A) Income Tax Act, 


tributable to an outlay or expense to which paragraph 
18(1)(1) applies, or 


(B) the re-employment or retirement of the taxpayer, or 


(v) under a salary deferral arrangement, except to the extent 
that the benefit is included under this paragraph because of 
subsection (11); 


Related Provisions: 6(1)(e) — Standby charge for automobile; 6(1)(f) — Insurance 
benefits received by employer; 6(1)(g) — Employment benefit plan; 6(1)G) — Salary 
deferral arrangement payments; 6(1)(k), (1) — Automobile operating expense benefits; 
6(1.1) — Parking costs are taxable benefits; 6(4) — Group term life insurance — taxa- 
ble benefit; 6(6) — Employment at special work site or remote location; 6(7) — Cost 
of property or service includes taxes; 6(11)-(14) — Salary deferral arrangement; 6(15), 
(15.1) — Forgiveness of employee debt; 6(16) — Disability-related employment bene- 
fits: 6(18)(a) — No benefit from top-up disability payments where insurer insolvent; 
6(19)-(22) — Benefit from reimbursement for loss in value of housing; 6(23) — Bene- 
fit from housing subsidy; 7(3) — No benefit from stock option agreement except as 
provided under s. 7; 15(5) — Automobile benefit to shareholder; 20.01 — Deduction to 
self-employed person for private health services plan premiums; 56(1)(a) — Amounts 
included in income; 56(1)(w) — Salary deferral arrangement; 56(1)(x)-(z) — Retire- 
ment compensation arrangement; 81(3.1) — No tax on allowance or reimbursement for 
part-time employee’s travel expenses; 153(1)(a) — Withholding of tax by employer; 
248(1) — “retiring allowance” excludes counselling services. 


History: Subpara. 6(1)(a)(iii) substituted by 1994, c. 21, subsec. 2(1), applicable to 
1993 et seg. That subpara. formerly read: 


(iii) that was a benefit in relation to the use of an automobile, except to the extent 
that the benefit related to the operation of the automobile, 


Subpara. 6(1)(a)(v) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 3(1), applicable 
to 1986 ef seq. 


Selected Cases [para. 6(1)(a)]: Tsiaprailis y. R., [2005] 2 C.T.C. 1 (SCC) (Surro- 
gatum principle applied to tax arrears portion of disability insurance receipts); Stauffer 
y. R., [2002] 4 C.T.C. 2608 (TCC) (Costs to provide parking spaces equal to charges; 
no benefit); Siftar v. R., [2002] 1 C.T.C. 2071 (TCC) (Damages were non-taxable gen- 
eral damages, not paid pursuant to contract of insurance); Fry v. R., [2001] 4 C.T.C. 
2388 (TCC) (Para. 6(1)(a) not applicable if disability benefits escape taxation under 
para. 6(1)(f)); Dumas vy. R., [2001] 1 C.T.C. 2490 (TCC) (Underlying nature of claim 
will determine taxability; courts free to examine pleadings in relevant court 
proceedings); Bure v. R., [2000] 1 C.T.C. 2407 (TCC) (Payment by club of agent’s fees 
was taxable benefit to player); Romeril v. R., [1999] 1 C.T.C. 2535 (TCC) (Predomi- 
nant purpose of trip governs); Gernhart v. R., [1998] 2 C.T.C. 102 (FCA); aff'd [1996] 
3 C.T.C. 2369 (TCC) (Tax equalization payments part of remuneration for services); 
Guay v. R., [1997] 3 C.T.C. 276 (FCA); rev’g [1996] 3 C.T.C. 2384 (TCC) (Relation- 
ship of expenses reimbursed to employment led to non-taxability of reimbursement 
payments); Shultz v. Canada, 1996 CarswellNat 2795 (TCC) (Bonus payment received 
in respect of period when taxpayer was non-resident was taxable. Compare Hewitt): 
Lowe vy. Canada, [1996] 2 C.T.C. 33 (FCA) (No benefit if pleasure portion of business 
trip is incidental); Leduc (succession de) v. Canada, [1996] 1 C.T.C. 2873 (TCC) 
(Costs of transporting food to remote location were taxable benefits); Detchon vy. Can- 
ada, [1996] 1 C.T.C. 2475 (TCC) (Amount of benefit for free schooling was average 
cost to school of educating student); Krull et al. vy. Canada (A.-G.), [1996] 1 C.T.C. 131 
(FCA) (Mortgage differential payment for limited time not a taxable benefit); 
Mommersteeg and Griffin v. Canada, [1995] 2 C.T.C. 2767 (TCC) (Airline mileage 
travel was taxable benefit where tickets giving rise to mileage paid by employer); 
Blanchard v. Canada, [1995] 2 C.T.C. 262 (FCA) (Source of payment of benefit not 
relevant so long as there is connection with employment); Klein vy. Canada, [1995] 1 
C.T.C, 2980 (TCC) (Loan forgiveness was part of single severance package); Oster v. 
Canada, [1995] 1 C.T.C. 2224 (TCC) (Transfer allowances equal to one month’s pay 
were taxable benefits and not moving expenses); Hoefele vy. Canada, [1995] 1 C.T.C. 
2177 (TCC) (Interest subsidy on increased portion of mortgage over ten year period 
was reimbursement of expense, not increase in employee’s remuneration); Clemiss v. 
MNR, [1992] 2 C.T.C. 232 (FCTD) (Reimbursement of legal fees incurred in defence 
of criminal prosecution for alleged conspiracy to defraud company was income); 
Mclthargey v. Canada, [1991] 2 C.T.C. 52 (FCTD) (Forgiveness of loan to employee 
for share purchase taxable; subsequent loss on sale not deductible from employment 
income); Huffman vy. Canada, [1990] 2 C.T.C. 132 (FCA) (Undercover police officer’s 
reimbursement for cost of special clothes not benefit); Splane v. Canada, [1990] 2 
C.T.C. 199 (FCTD); aff'd 92 D.T.C. 6021 (FCA) (Mortgage interest differential paid to 
relocated employee not benefit); Robertson v. R., [1988] 1 C.T.C. 111 (FCTD); aff'd 
[1990] 1 C.T.C. 114 (FCA); leave to appeal to SCC refused (1990), 113 N.R. 319 
(note), (sub nom. Robertson v. MNR) (Profit from exercise of option was benefit from 
employment); McNeill v. R., [1986] 2 C.T.C. 352 (FCTD) (Without evidence of un- 
compensated losses suffered, “social disruption allowance” for relocation was a benefit 
from employment); Dauphinée y. R., [1980] C.T.C. 332 (FCTD) (National Research 
Council of Canada award for invention was employment income); R. v. Harman. 
[1980] C.T.C. 83 (FCA) (Where automobile used for business and personal purposes, 
benefit from employment only to extent of personal use; no standby charge); Phaneuf 
Estate v. R., [1978] C.T.C. 21 (FCTD) (Difference between par value and market value 
of shares was gift, not taxable benefit); Philp et al. v. MNR, [1970] C.T.C. 330 (Exch.) 
(Trip with expenses paid by supplier for employment performance resulted in taxable 


Part I, Division B 


benefit of 50%); Waffle v. MNR, [1968] C.T.C. 572 (Exch.) (Cruise for employee and 
wife paid for by supplier was fully taxable benefit). 


Regulations: 200(2)(g), 200(3) (information returns). 
Remission Orders: Ice Storm Employee Benefits Remission Order, P.C. 1998-2047. 


Interpretation Bulletins: IT-54: Wage loss replacement plans — changes in plans 
established before June 19, 1971 (archived); IT-63R5: Benefits, including standby 
charge for an automobile, from the personal use of a motor vehicle supplied by an 
employer — after 1992; IT-75R4: Scholarships, fellowships, bursaries, prizes, research 
grants and financial assistance; IT-85R2: Health and welfare trusts; IT-113R4: Benefits 
to employees — stock options; IT-160R3: Personal use of aircraft (archived); IT- 
167R6: Registered pension plans — employee's contributions; IT-168R3: Athletes and 
players employed by football, hockey and similar clubs; IT-196R2: Payments by em- 
ployer to employee; IT-334R2: Miscellaneous receipts; IT-339R2: Meaning of “private 
health services plan”; IT-357R2: Expenses of training; IT-365R2: Damages, settle- 
ments and similar receipts; IT-389R: Vacation-with-pay plans established under collec- 
tive agreements; IT-421R2: Benefits to individuals, corporations and shareholders from 
loans or debt; IT-428: Wage loss replacement plans; IT-432R2: Benefits conferred on 
shareholders; IT-470R: Employees’ fringe benefits; IT-502: Employee benefit plans 
and employee trusts; IT-529: Flexible employee benefit programs. 

I.T. Technical News: 6 (payment of mortgage interest subsidy by employer); 12 
(1998 deduction limits and benefit rates for automobiles); 13 (employer-paid educa- 
tional costs); 15 (Christmas parties and employer-paid special events; employer pay- 
ment of professional membership fees); 22 (employee benefits); 25 (health and welfare 
trusts). 


Advance Tax Rulings: ATR-8: Self-insured health and welfare trust fund; ATR-21: 
Pension benefit from an unregistered pension plan; ATR-23: Private health services 
plan; ATR-45: Share appreciation nights plan. 


Registered Charities Newsletters: 25 (volunteers). 
Forms: 14130: Employer’s guide — taxable benefits. 


(b) personal or living expenses — all amounts received by 
the taxpayer in the year as an allowance for personal or living 
expenses or as an allowance for any other purpose, except 


(i) travel, personal or living expense allowances 
(A) expressly fixed in an Act of Parliament, or 


(B) paid under the authority of the Treasury Board to a 
person who was appointed or whose services were en- 
gaged pursuant to the Inquiries Act, in respect of the dis- 
charge of the person’s duties relating to the appointment 
or engagement, 


(ii) travel and separation allowances received under service 
regulations as a member of the Canadian Forces, 


(iii) representation or other special allowances received in re- 
spect of a period of absence from Canada as a person de- 
scribed in paragraph 250(1)(b), (c), (d) or (d.1), 


(iv) representation or other special allowances received by a 
person who is an agent-general of a province in respect of a 
period while the person was in Ottawa as the agent-general 
of the province, 


(v) reasonable allowances for travel expenses received by an 
employee from the employee’s employer in respect of a pe- 
riod when the employee was employed in connection with 
the selling of property or negotiating of contracts for the em- 
ployee’s employer, 

(vi) reasonable allowances received by a minister or clergy- 
man in charge of or ministering to a diocese, parish or con- 
gregation for expenses for transportation incident to the dis- 
charge of the duties of that office or employment, 


(vii) reasonable allowances for travel expenses (other than al- 
lowances for the use of a motor vehicle) received by an em- 
ployee (other than an employee employed in connection with 
the selling of property or the negotiating of contracts for the 
employer) from the employer for travelling away from 


(A) the municipality where the employer’s establishment 
at which the employee ordinarily worked or to which the 
employee ordinarily reported was located, and 


(B) the metropolitan area, if there is one, where that es- 
tablishment was located, 


in the performance of the duties of the employee’s office or 
employment, 


Subdivision a — Office or Employment 


(vii.1) reasonable allowances for the use of a motor vehicle 
received by an employee (other than an employee employed 
in connection with the selling of property or the negotiating 
of contracts for the employer) from the employer for travel- 
ling in the performance of the duties of the office or 
employment, 


(viii) [Repealed] 


(ix) allowances (not in excess of reasonable amounts) re- 
ceived by an employee from the employee’s employer in re- 
spect of any child of the employee living away from the em- 
ployee’s domestic establishment in the place where the 
employee is required by reason of the employee’s employ- 
ment to live and in full-time attendance at a school in which 
the language primarily used for instruction is the official lan- 
guage of Canada primarily used by the employee if 


(A) a school suitable for that child primarily using that 
language of instruction is not available in the place where 
the employee is so required to live, and 


(B) the school the child attends primarily uses that lan- 
guage for instruction and is not farther from that place 
than the community nearest to that place in which there is 
such a school having suitable boarding facilities; 


and, for the purposes of subparagraphs (v), (vi) and (vii.1), an 
allowance received in a taxation year by a taxpayer for the use 
of a motor vehicle in connection with or in the course of the 
taxpayer’s office or employment shall be deemed not to be a 
reasonable allowance 


(x) where the measurement of the use of the vehicle for the 
purpose of the allowance is not based solely on the number 
of kilometres for which the vehicle is used in connection 
with or in the course of the office or employment, or 


(xi) where the taxpayer both receives an allowance in respect 
of that use and is reimbursed in whole or in part for expenses 
in respect of that use (except where the reimbursement is in 
respect of supplementary business insurance or toll or ferry 
charges and the amount of the allowance was determined 
without reference to those reimbursed expenses); 


Related Provisions: 6(6) — Employment at special work site or remote location; 
6(16) — Disability-related employment benefits; 8(1)— Deductions allowed; 
8(1)(c) — Clergyman’s residence; 8(1)(f) —Salesman’s expenses; 8(1)(g) — Trans- 
port employee’s expenses; 8(1)(h), (h.1) — Travelling expenses: 8(11)— GST rebate 
deemed not a reimbursement; 18(1)(r) — Limitation on employer deductibility — auto- 
mobile expenses; 81(3.1) — No tax on allowance or reimbursement for part-time em- 
ployee’s travel expenses; 81(4) — Exemption for payment to volunteer firefighter or 
emergency worker; 153(1)(a) — Withholding of tax by employer. 


History: Subpara. 6(1)(b)(viii) repealed by 1999, c. 22, subsec. 2(1), applicable to 
1998 et seg. The subpara. formerly read: 


(viii) such part of the total of allowances received by a person who is a volunteer 
fireman from a government, municipality or other public authority for expenses 
incurred by the person in respect of, in the course of, or by virtue of the dis- 
charge of the person’s duties as a volunteer fireman, as does not exceed $500, or 


Subpara. 6(1)(b)(xi) substituted by 1994, c. 21, subsec. 2(2), applicable to 1993 er seq. 
That subpara. formerly read: 


(xi) where the taxpayer both receives an allowance in respect of that use and is 
reimbursed in whole or in part for expenses in respect of that use (except where 
the reimbursement is in respect of supplementary business insurance or parking, 
toll or ferry charges and the amount of the allowance is determined without ref- 
erence to those reimbursed expenses); 


That portion of subpara. 6(1)(b)(vii) preceding cl. (A), and subpara. (vii.1), amended 
by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 3(2), (3), to substitute, in each, “reasonable 
allowances” for “allowances (not in excess of reasonable amounts)”, and “the negotiat- 
ing” for “negotiating”, applicable to 1990 et seq. 


That portion of para. 6(1)(b) following cl. (ix)(B) substituted by 1994, c. 7, Sch. Il 
(1991, c. 49), subsec. 3(4), that portion between cl. (ix)(B) and subpara. (x) applicable 
to 1990 et seq., and subparas. (x) and (xi) applicable to 1988 er seq., except that those 
subparas. are not applicable to the 1988 and 1989 taxation years of an individual who 
so elects by notifying the Minister of National Revenue in writing. That portion for- 
merly read: 


and, for the purposes of subparagraphs (v), (vi) and (vii.1), an allowance Te- 
ceived in the year by the taxpayer for use of a motor vehicle in connection with 


S. 6(1)(e) 


or in the course of the taxpayer’s office or employment shall be deemed to be in 
excess of a reasonable amount 


(x) where the measurement of the use of the vehicle for the purpose of the 
allowance is not based solely on the number of kilometres for which the 
vehicle is used in connection with or in the course of the office or employ- 
ment, or 


(xi) where the taxpayer both receives an allowance in respect of the use of 
the vehicle in connection with or in the course of the office or employment 
and is reimbursed in whole or in part for expenses in respect of the same use; 


Selected Cases [para. 6(1)(b)]: MacDonald v. Canada, [1994] 2 C.T.C. 48 (FCA) 
(Monthly housing subsidy for RCMP officer was taxable allowance); R. v. Eggert, 
[1985] 2 C.T.C. 343 (FCTD) (Fixed monthly allowance for expenses, not determined 
according to time spent travelling, nor in connection with selling or negotiating, was 
taxable benefit); R. v. Paradis, [1985] 2 C.T.C. 3 (FCTD) (Lump sum for meals, not 
determined according to time spent travelling, was taxable); R. v. Demers, [1981] 
C.T.C. 282 (FCTD) (Allowance intended to compensate employee for working in an- 
other country was taxable benefit); R. v. Lavers, [1978] C.T.C. 341 (FCTD) (Fixed 
mileage allowance for use of own car, not determined directly according to time spent 
travelling, was taxable benefit). 


Remission Orders: Ice Storm Employee Benefits Remission Order, P.C. 1998-2047. 


Interpretation Bulletins: IT-168R3: Athletes and players employed by. football, 
hockey and similar clubs; IT-470R: Employees’ fringe benefits; IT-516R2: Tuition tax 
credit; IT-518R: Food, beverages and entertainment expenses; IT-522R: Vehicle, travel 
and sales expenses of employees. 


Registered Charities Newsletters: 25 (volunteers). 
Forms: T4130: Employer’s guide — taxable benefits. 


(c) director’s or other fees — director’s or other fees re- 
ceived by the taxpayer in the year in respect of, in the course of, 
or by virtue of an office or employment; 


Related Provisions: 153(1)(a) — Withholding of tax by employer. 


Interpretation Bulletins: IT-168R3: Athletes and players employed by football, 
hockey and similar clubs; IT-377R: Director’s, executor’s or juror’s fees (archived); 
IT-468R: Management or administration fees paid to non-residents; IT-470R: Employ- 
ees’ fringe benefits; IT-518R: Food, beverages and entertainment expenses. 

Forms: 14001: Employers’ guide — payroll deductions and remittances [guide]; 
T4061: Non-resident withholding tax guide. 


(d) allocations, etc., under [employees] profit sharing 
plan — amounts allocated to the taxpayer in the year by a trus- 
tee under an employees profit sharing plan as provided by sec- 
tion 144 except subsection 144(4), and amounts required by sub- 
section 144(7) to be included in computing the taxpayer’s 
income for the year; 
Related Provisions: 8(1)(0.1) — Deduction for forfeited amounts; 12(1)(n) — In- 
come inclusion — amount received from EPSP; 128.1(10)excluded right or inter- 
est’’(a)(v) — No deemed disposition of rights on emigration; 144(9) — Deductions for 
forfeited amounts; 153(1)(a) — Withholding of tax at source. 
Interpretation Bulletins: IT-379R: Employees profit sharing plans — allocations to 
beneficiaries. 
(e) standby charge for automobile — where the taxpayer’s 
employer or a person related to the employer made an automo- 
bile available to the taxpayer, or to a person related to the tax- 
payer, in the year, the amount, if any, by which 


(i) an amount that is a reasonable standby charge for the au- 
tomobile for the total number of days in the year during 
which it was made so available 


exceeds 


(ii) the total of all amounts, each of which is an amount 
(other than an expense related to the operation of the automo- 
bile) paid in the year to the employer or the person related to 
the employer by the taxpayer or the person related to the tax- 
payer for the use of the automobile; 
Related Provisions: 6(1)(a)(iii) — Automobile benefits excluded from general in- 
clusion of benefits; 6(1)(k), (1) — Operating expense benefit; 6(2) — Calculation of 
reasonable standby charge; 6(2.1) — Reduced standby charge for automobile salesman; 
6(7) — Cost of automobile includes GST effective 1996; 8(1)(f)(vii) — Salesman’s ex- 
penses; 12(1)(y) — Partnerships — auto provided to partner or employee of partner; 
15(5) — Automobile benefit to shareholder; 153(1)(a)—— Withholding of tax by 
employer. 
Selected Cases [para. 6(1)(e)]: Bouchard v. R., [1983] C.T.C. 173 (FCTD) (Rolls 
Royce used by president of company was benefit to extent of personal use); R. v. 
Harman, [1980] C.T.C. 83 (FCA) (Automobile for business and personal use was ben- 
efit from employment to extent of personal use; no standby charge). 


S. 6(1)(e) 


Regulations: 200(2)(g), 200(3) (information returns). 
Interpretation Bulletins: IT-63R5: Benefits, including standby charge for an auto- 


mobile, from the personal use of a motor vehicle supplied by an employer — after 
1992: IT-168R3: Athletes and players employed by football, hockey and similar clubs. 


I.T. Technical News: 12 (1998 deduction limits and benefit rates for automobiles). 


Forms: RCI8E: Calculating automobile benefits for 2005. 


(e.1) [Repealed] 


History: Para. 6(1)(e.1) repealed by 1997, c. 10, subsec. 267(1), applicable to 1996 et 
seq. Para. (e.1) formerly read: 
(e.1) goods and services tax — the total of all amounts each of which is 7% of 
the amount, if any, by which 
(i) an amount (in this paragraph referred to as the “benefit amount”) that 
would be required under paragraph (a) or (e) to be included in computing the 
taxpayer’s income for the year in respect of a supply, other than a zero-rated 
supply or an exempt supply, (within the meanings assigned by Part IX of the 
Excise Tax Act) of property or a service if no amount were paid to the em- 
ployer or to a person related to the employer in respect of the amount that 
would be so required to be included 


exceeds 


(ii) the amount, if any, included in the benefit amount that can reasonably be 
attributed to tax imposed under an Act of the legislature of a province that is 
a prescribed tax for the purposes of section 154 of the Excise Tax Act, 


Para. 6(1)(e.1) substituted by 1994, c. 7, Sch. VII (1993, c. 24), s. 1, applicable to 


1991 et seq., except that in its application to the 1991 taxation year the para. shall be 
read as follows: 


(e.1) the total of all amounts each of which is 7% of the amount, if any, by which 
(i) an amount required under paragraph (a) or (e) to be included in comput- 
ing the income of the taxpayer for the year in respect of a supply, other than 
a zero-rated supply or an exempt supply, (within the meanings assigned by 
Part IX of the Excise Tax Act) of property or a service 

exceeds 


(ii) the amount, if any, included in the amount that is required to be so in- 
cluded under paragraph (a) or (e), as the case may be, that can reasonably be 
attributed to tax imposed under an Act of the legislature of a province that is 
a prescribed tax forthe purposes of section 154 of the Excise Tax Act; 


Para. 6(1)(e.1) formerly read: 


(e.1) goods and services tax — the total of all amounts, each of which is 7% 
of the amount, if any, by which 
(i) an amount required under paragraph (a) or (e) to be included in comput- 
ing the income of the taxpayer for the year in respect of a supply, other than 
a zero-rated supply or an exempt supply (within the meanings assigned by 
Part IX of the Excise Tax Act), of property or a service in respect of which 
section 173 of that Act applies 


exceeds 


(ii) the amount, if any, included in the amount that is required to be so in- 
cluded under paragraph (a) or (e), as the case may be, that may reasonably 
be attributed to tax imposed under an Act of the legislature of a province that 
is a prescribed tax for the purposes of section 154 of the Excise Tax Act; 


Selected Cases [para. 6(1)(e.1)]: Hewitt v. Canada, [1996] 1 C.T.C. 2675 (TCC) 
(Automobile without insurance and registration not “available” to employee). 


(f) [private] employment insurance [plan] benefits — 
the total of all amounts received by the taxpayer in the year that 
were payable to the taxpayer on a periodic basis in respect of the 
loss of all or any part of the taxpayer’s income from an office or 
employment, pursuant to 


(i) a sickness. or accident insurance plan, 
(ii) a disability insurance plan, or 
(iii) an income maintenance insurance plan 


to or under which the taxpayer’s employer has made a contribu- 
tion, not exceeding the amount, if any, by which 


(iv) the total of all such amounts received by the taxpayer 
pursuant to the plan before the end of the year and 


(A) where there was a preceding taxation year ending af- 
ter 1971 in which any such amount was, by virtue of this 
paragraph, included in computing the taxpayer’s income, 
after the last such year, and 


(B) in any other case, after 1971, 


Income Tax Act, Part I, Division B 


exceeds 


(v) the total of the contributions made by the taxpayer under 
the plan before the end of the year and 


(A) where there was a preceding taxation year described 
in clause (iv)(A), after the last such year, and 


(B) in any other case, after 1967; 


Related Provisions: 6(18)—No taxable benefit on top-up disability payments 
where insurer insolvent; 8(1)(b) — Deduction for legal expenses to obtain benefits; 
8(1)(m.1)(iii) — Deduction for certain amounts reimbursed to employer; 56(1)(a)(iv) — 
Income inclusion for benefit under Employment Insurance Act, 110.2(1)“qualifying 
amount” — Retroactive spreading of lump-sum payment over prior years; 139.1(13) — 
Effect of demutualization of insurance corporation on group insurance policy; 
153(1)(a) — Withholding of tax at source. 

Selected Cases [para. 6(1)(f)]: Tsiaprailis v. R., [2005] 2 C.T.C. 1 (SCC); aff’g 
[2003] 3 C.T.C. 171 (FCA); rev’g in part [2002] 1 C.T.C. 2858 (TCC) (Surrogatum 
principle applied to tax arrears portion of disability insurance receipts); Farrow v. R., 
{2002} 1 C.T.C. 2153 (TCC) (Nature of plan could not be retroactively changed to 
make receipts non-taxable); Siftar v. R., [2002] 1 C.T.C. 2071 (TCC) (Damages were 
non-taxable general damages, not paid pursuant to contract of insurance); Fry vy. R., 
[2001] 4 C.T.C. 2388 (TCC) (Para. 6(1)(a) not applicable if disability benefits escape 
taxation under para. 6(1)(f)); Leonard v. Canada, [1996] 3 C.T.C. 265 (FCTD) (Sick- 
ness benefits obtained under plan paid by employer; no “trust” arrangement); Dagenais 
v. Canada, [1995] 2 C.T.C. 100 (FCTD) (Accepting lower wages as part of labour 
negatiations not equivalent to taxpayers’ paying premium on wage loss protection plan. 
Receipts taxable). 

Regulations: 200(2)(f) (information return). 

Remission Orders: Janet Hall Remission Order, P.C. 2004-1336 (remission where 
CPP lump sum disability repaid to wage loss replacement provider). 

1.T. Application Rules: 19 (where plan established before June 19, 1971). 


Interpretation Bulletins: IT-54: Wage loss replacement plans (archived); IT-85R2: 
Health and welfare trusts for employees; IT-99R5: Legal and accounting fees; IT-428: 
Wage loss replacement plans; IT-529: Flexible employee benefit programs. 


Advance Tax Rulings: ATR-8: Self-insured health and welfare trust fund. 

|.T. Technical News: 25 (health and welfare trusts). 

Forms: T4E: Statement of employment insurance benefits; T4130: Employer’s 

guide — taxable benefits. 
(f.1) Canadian Forces members and veterans income 
replacement benefits — the total of all amounts received by 
the taxpayer in the year on account of an earnings loss benefit, a 
supplementary retirement benefit or a permanent impairment al- 
lowance payable to the taxpayer under Part 2 of the Canadian 
Forces Members and Veterans Re-establishment and Compensa- 
tion Act; 

Related Provisions: 81(1)(d.1)—Exemption for certain other payments under 

CFMVRCA. 

History: Para. 6(1)(f.1) added by 2005, c. 21, s. 101, proclaimed in force April 1, 

2006. 
(g) employee benefit plan benefits — the total of all 
amounts each of which is an amount received by the taxpayer in 
the year out of or under an employee benefit plan or from the 
disposition of any interest in any such plan, other than the por- 
tion thereof that is 


(i) a death benefit or an amount that would, but for the de- 
duction provided in the definition of that term in subsection 
248(1), be a death benefit, 


(ii) a return of amounts contributed to the plan by the tax- 
payer or a deceased employee of whom the taxpayer is an 
heir or legal representative, or 


(iii) a superannuation or pension benefit attributable to ser- 
vices rendered by a person in a period throughout which the 
person was not resident in Canada; 


Related Provisions: 6(10)— Contributions; 6(14)— Salary deferral arrange- 
ment — part of benefit plan; 12(1)(n) — Employees profit sharing plan; 12(1)(n.1) — 
Employee benefit plan; 18(1)(0) — Employee benefit plan contributions; 32.1 — Em- 
ployee benefit plan deductions; 56(1)(a) — Benefits — pension and employee; 
104(13)(b) — Trusts — income payable to beneficiary; 107.1 — Distribution by em- 
ployee benefit plan; 128.1(10)“excluded right or interest’’(a)(vi), (b) — No deemed dis- 
position of rights on emigration; 153(1)(a)—— Withholding of tax by employer; 
212(17) —No non-resident withholding tax. 


Selected Cases [para. 6(1)(g)]: Canada v. Chrysler Canada Ltd. (No. 3), [1992] 2 
C.T.C. 95 (FCTD) (Employee stock ownership plan was “stock option” under s. 7, not 
“employee benefit plan”); Canada v. Chrysler Canada Ltd., [1991] 2 C.T.C. 156 


Subdivision a — Office or Employment 


(FCTD); additional reasons at [1992] 1 C.T.C. 61, (sub nom. Canada y. Chrysler 
Canada Ltd. (No. 2)) (FCTD) (Employee stock ownership plan both agreement to 
issue shares to employees (taxable pursuant to s. 7) and employee benefit plan (taxable 
pursuant to para. 6(1)(g))). 


Interpretation Bulletins: IT-499R: Superannuation or pension benefits; IT-502: 
Employee benefit plans and employee trusts; IT-529: Flexible employee benefit 
programs. 
1.T. Technical News: 11 (reporting of amounts paid out of an employee benefit 
plan). 
Advance Tax Rulings: ATR-17: Employee benefit plan — purchase of company 
shares; ATR-39: Self-funded leave of absence. 
(h) employee trust — amounts allocated to the taxpayer for 
the year by a trustee under an employee trust; 
Related Provisions: 12(1)(n) — Employees profit sharing plan; 12(1)(n.1) — Em- 
ployee benefit plan; 32.1 —-Employee benefit plan deductions; 107.1 — Distribution 
by employee trust; 128.1(10)“excluded right or interest’’(e)(i) —No deemed disposi- 
tion of rights on emigration; 153(1)(a) — Withholding of tax by employer; 212(17) — 
No non-resident withholding tax. 
Regulations: 200(2)(g) (information return). 
Interpretation Bulletins: IT-502: Employee benefit plans and employee trusts; IT- 
529: Flexible employee benefit programs. 
(i) salary deferral arrangement payments — the amount, 
if any, by which the total of all amounts received by any person 
as benefits (other than amounts received by or from a trust gov- 
erned by a salary deferral arrangement) in the year out of or 
under a salary deferral arrangement in respect of the taxpayer 
exceeds the amount, if any, by which 


(i) the total of all deferred amounts under the arrangement 
that were included under paragraph (a) as benefits in comput- 
ing the taxpayer’s income for preceding taxation years 


exceeds 
(ii) the total of 


(A) all deferred amounts received by any person in pre- 
ceding taxation years out of or under the arrangement, 
and 


(B) all deferred amounts under the arrangement that were 

deducted under paragraph 8(1)(0) in computing the tax- 

payer’s income for the year or preceding taxation years; 
Related Provisions: 6(11)—Salary deferral arrangement; 20(1)(00), (pp) — 
SDA — deductions; 56(1)(w) — Benefits from SDA; 128.1(10)“excluded right or in- 
terest’’(a)(vii), (b) —No deemed disposition of rights on emigration; 153(1)(a) — 
Withholding of tax by employer. 


Interpretation Bulletins: IT-529: Flexible employee benefit programs. 


(j) reimbursements and awards — amounts received by the 
taxpayer in the year as an award or reimbursement in respect of 
an amount that would, if the taxpayer were entitled to no reim- 
bursements or awards, be deductible under subsection 8(1) in 
computing the income of the taxpayer, except to the extent that 
the amounts so received 


(i) are otherwise included in computing the income of the 
taxpayer for the year, or 


(ii) are taken into account in computing the amount that is 
claimed under subsection 8(1) by the taxpayer for the year or 
a preceding taxation year; 
Related Provisions: 153(1)(a) — Withholding of tax by employer. 
Interpretation Bulletins: IT-99R5: Legal and accounting fees. 
(k) automobile operating expense benefit — where 


(i) an amount is determined under subparagraph (e)(i) in re- 
spect of an automobile in computing the taxpayer’s income 
for the year, 


(ii) amounts related to the operation (otherwise than in con- 
nection with or in the course of the taxpayer’s office or em- 
ployment) of the automobile for the period or periods in the 
year during which the automobile was made available to the 
taxpayer or a person related to the taxpayer are paid or paya- 
ble by the taxpayer’s employer or a person related to the tax- 
payer’s employer (each of whom is in this paragraph referred 
to as the “payor’’), and 


S. 61.1) 


(ii) the total of the amounts so paid or payable is not paid-in 

the year or within 45 days after the end of the year to the 

payor by the taxpayer or by the person related to th 

taxpayer, 
the amount in respect of the operation of the automobile ‘deter- 
mined by the formula 


A-B 

where 

A is 
(iv) where the automobile is used primarily in the’ per- 
formance of the duties of the taxpayer’s office or employ- 
ment during the period or periods referred to in subpara- 
graph (ii) and the taxpayer notifies the employer in 
writing before the end of the year of the taxpayer’s inten- 
tion to have this subparagraph apply, '/2 of the amount de- 
termined under subparagraph (e)(i) in respect of the auto- 
mobile in computing the taxpayer’s income for the year, 
and 


(v) in any other case, the amount equal to the product ob- 
tained when the amount prescribed for the year is multi- 
plied by the total number of kilometres that the automo- 
bile is driven (otherwise than in connection with or in the 
course of the taxpayer’s office or employment) during the 
period or periods referred to in subparagraph (ii), and 


Bis the total of all amounts in respect of the operation of the 
automobile in the year paid in the year or within 45 days af- 
ter the end of the year to the payor by the taxpayer or by the 
person related to the taxpayer; and 

Related Provisions: 6(1)(a)(iii) — Automobile benefits excluded from general in- 
clusion of benefits; 6(1)(1) — Benefit where 6(1)(k) does not apply; 6(1.1) — Parking 
is not an operating cost; 6(2.2)— Optional calculation of operating benefits; 
12(1)(y) — Automobile benefit to partner or employee of partner; 15(5) — Automobile 
benefit to shareholder; 153(1)(a) — Withholding of tax by employer; 257 — Formula 
cannot calculate to less than zero. 

History: Para. 6(1)(k) added by 1994, c. 21, subsec. 2(3), applicable to 1993 er seg. 
Regulations: 7305.1 (amount prescribed for 6(1)(k)(v)). 


Interpretation Bulletins: IT-63R5: Benefits, including standby charge for an auto- 
mobile, from the personal use of a motor vehicle supplied by an employer — after 
1992. 

1.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles); 
12 (1998 deduction limits and benefit rates for automobiles). 


Forms: RCI8E: Calculating automobile benefits for 2005. 


(1) idem — the value of a benefit in respect of the operation of 
an automobile (other than a benefit to which paragraph (k) ap- 
plies or would apply but for subparagraph (k)(i11)) received or 
enjoyed by the taxpayer in the year in respect of, in the course of 
or because of, the taxpayer’s office or employment. 
Related Provisions: 6(1)(a)(iii) — Automobile benefits excluded from general in- 
clusion of benefits; 15(5)— Automobile benefit to: shareholder; 153(1)(a) — With- 
holding of tax by employer. 


History: Para. 6(1)(1) added by 1994, c. 21, subsec. 2(3), applicable to 1993 ef seq. 


Interpretation Bulletins: IT-63R5: Benefits, including standby charge for an auto- 
mobile, from the personal use of a motor vehicle supplied by an employer — after 
1992. 


1.T. Technical News: 12 (1998 deduction limits and benefit rates for automobiles). 


Selected Cases [subsec. 6(1)]:; Buccini v. R., [2001] 1 C.T.C. 103 (FCA) (Pay- 
ment was for fundamental breach of contract by employer and was not employment 
income); R. v. Lao, [1993] 2 C.T.C. 25 (FCTD) (Relocation payment in respect of 
higher housing costs not employment income); Blanchard v. Canada, [1992] 2 C.T.C. 
403 (FCTD); rev’d [1995] 2 C.T.C. 262 (FCA) (Amount paid to employee on termina- 
tion of participation in housing program representing possible realtor’s fees on future 
sale not taxable as employee benefit); Thompson v. MNR, [1989] 2 C.T.C. 226 (FCTD) 
(Expenses for office in home owned by taxpayer disallowed except for: portion of 
utilities); Cooper v. MNR, [1989] 1 C.T.C. 66 (FCTD) (Interest-free loan by estate to 
executor was not taxable benefit). 


(1.1) Parking cost — For the purposes of this section, an amount 
or a benefit in respect of the use of a motor vehicle by a taxpayer 
does not include any amount or benefit related to the parking of the 
vehicle. 


S. 6(1.1) 


Related Provisions: 6(1)(a)(iii), 6(1)(e), (k) — Benefit in respect of the use of an 
automobile; 6(16)(a) — Parking benefits non-taxable for disabled employee; 15(5) — 
Automobile benefit to shareholder. 


History: Subsec. 6(1.1) added by 1994, c. 21, subsec. 2(4), applicable to 1993 et seq. 


Interpretation Bulletins: IT-63R5: Benefits, including standby charge for an auto- 
mobile, from the personal use of a motor vehicle supplied by an employer — after 
1992. 


I.T. Technical News: 12 (1998 deduction limits and benefit rates for automobiles). 


(2) Reasonable standby charge — For the purposes of para- 
graph (1)(e), a reasonable standby charge for an automobile for the 
total number of days (in this subsection referred to as the “total 
available days”) in a taxation year during which the automobile is 
made available to a taxpayer or to a person related to the taxpayer 
by the employer of the taxpayer or by a person related to the em- 
ployer (both of whom are in this subsection referred to as the “em- 
ployer”) shall be deemed to be the amount determined by the 
formula 


A x [2% x (CxD) +$x E-F) 


where 

A is 
(a) the lesser of the total kilometres that the automobile is 
driven (otherwise than in connection with or in the course of 
the taxpayer’s office or employment) during the total availa- 
ble days and the value determined for the description of B for 


the year in respect of the standby charge for the automobile 
during the total available days, if 


(i) the taxpayer is required by the employer to use the au- 
tomobile in connection with or in the course of the office 
or employment, and 


(ii) the distance travelled by the automobile in the total 
available days is primarily in connection with or in the 
course of the office or employment, and 


(b) the value determined for the description of B for the year 
in respect of the standby charge for the automobile during the 
total available days, in any other case; 


is the product obtained when 1,667 is multiplied by the quotient 
obtained by dividing the total available days by 30 and, if the 
quotient so obtained is not a whole number and exceeds one, by 
rounding it to the nearest whole number or, where that quotient 
is equidistant from two consecutive whole numbers, by rounding 
it to the lower of those two numbers; 


is the cost of the automobile to the employer where the em- 
ployer owns the vehicle at any time in the year; 


is the number obtained by dividing such of the total available 
days as are days when the employer owns the automobile by 30 
and, if the quotient so obtained is not a whole number and ex- 
ceeds one, by rounding it to the nearest whole number or, where 
that quotient is equidistant from two consecutive whole num- 
bers, by rounding it to the lower of those two numbers; 


is the total of all amounts that may reasonably be regarded as 
having been payable by the employer to a lessor for the purpose 
of leasing the automobile during such of the total available days 
as are days when the automobile is leased to the employer; and 


is the part of the amount determined for E that may reasonably 
be regarded as having been payable to the lessor in respect of all 
or part of the cost to the lessor of insuring against 


(a) loss of, or damage to, the automobile, or 


(b) liability resulting from the use or operation of the 
automobile. 


Related Provisions: 6(2.1)— Reduced benefit for automobile salesperson; 
12(1)(y) — Automobile benefit to partner or employee of partner; 15(5) — Rule ap- 
plies to calculate automobile benefit to shareholder; 85(1)(e.4) — Transfer of passen- 
ger vehicle to corporation by shareholder. 
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History: The descriptions of A and B in subsec. 6(2) amended by 2003, c. 15, s. 69, 
applicable to 2003 et seg. They formerly read: 


A is the lesser of 


(a) the total number of kilometres that the automobile is driven (other- 
wise than in connection with or in the course of the taxpayer’s office or 
employment) during the total available days, and 


(b) the value determined for B for the year under this subsection in re- 
spect of the standby charge for the automobile during the total available 
days, 
except that the amount determined under paragraph (a) shall be deemed to 
be equal to the amount determined under paragraph (b) unless 


(c) the taxpayer is required by the employer to use the automobile in 
connection with or in the course of the office or employment, and 


(d) all or substantially all of the distance travelled by the automobile in 
the total available days is in connection with or in the course of the of- 
fice or employment; 


is the product obtained when 1,000 is multiplied by the quotient obtained by 
dividing the total available days by 30 and, if the quotient so obtained is not 
a whole number and exceeds one, by rounding it to the nearest whole num- 
ber or, where that quotient is equidistant from two consecutive whole num- 
bers, by rounding it to the lower of those two numbers; 


Selected Cases [subsec. 6(2)]: Gill y. R., [2005] 2 C.T.C. 2473 (TCC) (Rigid 
formula not applicable, as it would render “reasonable” meaningless); Keefe v. R., 
(2004] 1 C.T.C. 3028 (TCC) (“All or substantially all” did not necessarily mean 90% 
and court accepted 81%); McDonald v. R., [1998] 4 C.T.C. 2569 (TCC) (85 per cent of 
distance was “‘substantially all’); Adams (R.O.) v. R., [1998] 2 C.T.C. 353 (FCA) (Fair 
market rental charge does not necessarily replace standby charge); Meeuse v. Canada, 
[1995] 1 C.T.C. 21 (FCTD) (Full standby charge to be included in income unless pre- 
sumption rebutted in prescribed form). 


Regulations: 200(3) (information return). 


Interpretation Bulletins: IT-63R5: Benefits, including standby charge for an auto- 
mobile, from the personal use of a motor vehicle supplied by an employer — after 
1992; IT-291R3: Transfer of property to a corporation under subsection 85(1). 


1.T. Technical News: 12 (1998 deduction limits and benefit rates for automobiles). 
Forms: RCI8E: Calculating automobile benefits for 2005; T4130: Employer's 
guide — taxable benefits. 


(2.1) Automobile salesman — Where in a taxation year 
(a) a taxpayer was employed principally in selling or leasing 
automobiles, 
(b) an automobile owned by the taxpayer’s employer was made 
available by the employer to the taxpayer or to a person related 
to the taxpayer, and 
(c) the employer has acquired one or more automobiles, 

the amount that would otherwise be determined under subsection 


(2) as a reasonable standby charge shall, at the option of the em- 
ployer, be computed as if 


(d) the reference in the formula in subsection (2) to “2%” were 
read as a reference to “1'/2%”, and 
(e) the cost to the employer of the automobile were the greater 
of 

(i) the quotient obtained by dividing 


(A) the cost to the employer of all new automobiles ac- 
quired by the employer in the year for sale or lease in the 
course of the employer’s business 


by 
(B) the number of automobiles described in clause (A), 
and 

(11) the quotient obtained by dividing 
(A) the cost to the employer of all automobiles acquired 


by the employer in the year for sale or lease in the course 
of the employer’s business 


by 
(B) the number of automobiles described in clause (A). 


Interpretation Bulletins: IT-63R5: Benefits, including standby charge for an auto- 


mobile, from the personal use of a motor vehicle supplied by an employer — after 
1992. 


1.T. Technical News: 12 (1998 deduction limits and benefit rates for automobiles). 


(2.2) [Repealed] 


Subdivision a — Office or Employment S. 6(4) 


History: Subsec. 6(2.2) repealed by 1994, c. 21, subsec. 2(5), applicable to 1993 er 
seq.. That subsec. formerly read: 
(2.2) Benefit re auto operation — Where 
(a) an amount is determined under subparagraph (1)(e)(i) for an automobile 
in computing the income of a taxpayer for a taxation year, 
(b) the automobile is used primarily in the performance of the duties of the 
taxpayer’s office or employment, and 


(c) the taxpayer notifies the taxpayer’s employer in writing before the end of 
the year that the amount of the benefit relating to the operation of the auto- 
mobile for the period in the year during which it was made available is to be 
determined under this subsection, 


the amount of the benefit relating to the operation of the automobile shall, for the 
purposes of paragraph (1)(a), be deemed to be the amount, if any, by which 


(d) one-half of the amount determined for the automobile under subpara- 
graph (1)(e)(i) in respect of the taxpayer for the year 


exceeds 


(e) the total of all amounts related to the operation of the automobile paid in 
the year, by the taxpayer or by a person related to the taxpayer, to the em- 
ployer or to the person who made the automobile available. 


(3) Payments by employer to employee — An amount re- 
ceived by one person from another 


(a) during a period while the payee was an officer of, or in the 
employment of, the payer, or 


(b) on account, in lieu of payment or in satisfaction of an obliga- 
tion arising out of an agreement made by the payer with the 
payee immediately prior to, during or immediately after a period 
that the payee was an officer of, or in the employment of, the 
payer, 
shall be deemed, for the purposes of section 5, to be remuneration 
for the payee’s services rendered as an officer or during the period 
of employment, unless it is established that, irrespective of when 
the agreement, if any, under which the amount was received was 
made or the form or legal effect thereof, it cannot reasonably be 
regarded as having been received 


(c) as consideration or partial consideration for accepting the of- 
fice or entering into the contract of employment, 


(d) as remuneration or partial remuneration for services as an 
officer or under the contract of employment, or 


(e) in consideration or partial consideration for a covenant with 
reference to what the officer or employee is, or is not, to do 
before or after the termination of the employment. 


Related Provisions: 6(3.1) — Timing of income inclusion from non-compete agree- 
ment; 56.4(4)(a) — Amount paid by purchaser for non-compete agreement deemed to 
be wages paid to employee; 87(2)(k) — Amalgamation — Amount received by em- 
ployee from new corporation; 153(1)(a) — Withholding of tax by employer. 


Selected Cases [subsec. 6(3)]: Ward v. R., [1998] 4 C.T.C. 2129 (TCC) (Taxpayer 
failed to establish employment relationship to enable access to stock option rules); 
Blanchard y. Canada, [1995] 2 C.T.C. 262 (FCA) (Source of payment ee benefit not 
relevant so long as there is connection with employment); McNeill v. R., [1986] 2 
C.T.C. 352 (FCTD) (Without evidence of uncompensated losses suffered, “social dis- 
ruption allowance” for relocation was benefit from employment); Greiner v. R., [1984] 
C.T.C. 92 (FCA) (Payment by new employer (after acquisition of former company) to 
compensate employee for termination of employment contract was income, not capital 
for surrender of rights under a contract); Giroward v. R., [1980] C.T.C. 284 (FCA) 
(Liquidated damages for wrongful dismissal pursuant to contract were not taxable); 
MNR vy. Beaupré Estate, [1973] C.T.C..316 (FCTD) (Fixed salary and other benefits 
under consulting contract entered. in consideration for sale of shares to major share- 
holder were part of price, not taxable benefits). 

Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-168R3: Athletes and players employed by 
football, hockey and similar clubs; IT-196R2: Payments by employer to employee; IT- 
247: Employer’s contributions to pensioners’ premiums under provincial medical and 
hospital services plans (archived); IT-334R2: Miscellaneous receipts; IT-337R4: Retir- 
ing allowances; IT-365R2: Damages, settlements and similar receipts; IT-470R: Em- 
ployees’ fringe benefits; IT-515R2: Education tax credit; IT-529: Flexible employee 
benefit programs. 


Proposed Addition — 6(3.1) 


(3.1) Amount receivable for covenant — If an amount (other 
than an amount to which paragraph (1)(a) applies because of sub- 
section (11)) is receivable at the end of a taxation year by a tax- 
payer in respect of a covenant, agreed to by the taxpayer more 
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than 36 months before the end of that taxation year, with reference 
to what the taxpayer is, or is not, to do, and the amount would be 
included in the taxpayer’s income for the year under this subdivi- 
sion if it were received by the taxpayer in the year, the amount 


(a) is ‘deemed to be received by the taxpayer at the end of the 
_ taxation year for services rendered as an. offi cer or during the 
period of employment; and 


(b) is deemed not to be received at any other time. 


Application: The July 18, 2005 draft legislation (Part 2— technical). subsec. 48(1), 
will add subsec. 6G. 1), applicable to” amounts oS in n Tespect of a covenant 
agreed to after October 7, 2003. : 


Technical Notes: New subsection 6(3. 1) node that an employee i is — if certain 
circumstances exist — required to include in the employee” s income from employ- 
ment for a taxation year an amount that is receivable at the end of a taxation year in 
respect of a covenant as to what the employee is. or is not, to do. Subsection 6(3.1) is” 
added consequential to new section 56.4 which concerns the tax treatment of 
amounts received or receivable in respect of a restrictive covenant (additional com- 
mentary is provided in the explanatory notes accompanying new section 56,4). In 
contrast, amounts related to covenants made in the context of an office or employ- 
ment are generally included in income on a “received” basis. 


New subsection 6(3.1) “Applies toa oe vat an Ke ato in sie tee of a cove- 
nant if 


+ the amount is not receivable under a salary ona arrangement to aoe para- 
graph 6(1)(a) applies because of subsection 6(11) (in such cases. the amount is 
currently taxable as employment income even though it is receivable), 


* the employee ; agreed to the covenant more than 36 months before the.end of the 
taxation year, and 


* the amount would be included in the soteaa s income, as income from an of- 
fice or employment, if it were received by the taxpayer in the year. 


if applicable, subsection 6c. 1) provides that the amount receivable is deemed to be 
received by the taxpayer at the end of the taxation year for services rendered as an 
officer or during the period of employment, and that the amount is deemed not to be 
received at any other time (thereby precluding an inclusion because of the receipt). 


In cases where subsection 6(3.1) deems an amount that is receivable to be received, 
new paragraph 60(f) provides a deduction in a subsequent year if the amount be- 
comes a bad debt. 


Related Provisions: 63), 56, AQ) — boa inclusion from non-compete agree- 
ment; 60(f) — Deduction for bad debt. 


(4) Group term life insurance — Where at any time in a taxa- 
tion year a taxpayer’s life is insured under a group term life insur- 
ance policy, there shall be included in computing the taxpayer’s in- 
come for the year from an office or employment the amount, if any, 
prescribed for the year in respect of the insurance. 


Related Provisions: 18(9)(a)(iii), 18(9.01) — Limitation on deduction for premiums 
paid; 139,.1(15)— Effect of demutualization of insurance corporation; 139.1(16), 
(17) —Flow-through of demutualization benefits by employer to employee; 
153(1)(a) — Withholding of tax by employer. 


History: Subsec. 6(4) amended by 1995, c. 3, subsec. 1(2), applicable to insurance 
provided in respect of periods that are after June 1994. For insurance provided in re- 
spect of periods that are in 1994 and before July 1994, subsec. 6(4) should be read as 
follows: 
(4) Notwithstanding any exception provided for in paragraph (1)(a), there shall 
be included in computing a taxpayer’s income for a taxation year as income from 
an office or employment the premium in respect of any period in the year before 
July 1994 for any excess over $25,000 of the amount of life insurance (other 
than prescribed insurance) in effect on the taxpayer’s life during that period 
under a group term life insurance policy under which any life insurance was 
effected on the taxpayer’s life in respect of, in the course of or because of, the 
taxpayer's office or employment or former office or employment, determined as 
the remainder obtained by 


(a) dividing that proportion of the total premium (other than a prescribed 
premium) payable on account of life insurance under the policy in respect of 
the policy year that ends in the year, minus the amount of any dividend or 
experience rating refund payable on account of life insurance under the pol- 
icy in respect of the policy year, that the number of days in that period is of 
the number of days in the policy year, by the mean of the total amount of life 
insurance (other than prescribed insurance) in effect under the policy at the 
beginning of the policy year and the total amount of life insurance (other 
than prescribed insurance) so in effect at the end of the policy year, 

(b) multiplying the quotient obtained under paragraph (a) by the excess over 
$25,000 of the amount of life insurance (other than prescribed insurance) in 
effect on the taxpayer’s life during that period under the policy, and 

(c) subtracting from the product obtained under paragraph (b) any amount 
that the taxpayer has’ reimbursed to the taxpayer’s employer, or has paid, in 
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respect of the amount of life insurance (other than prescribed insurance) in 
excess of $25,000 in effect on the taxpayer’s life during that period under 
the policy, 
and in the case of a taxpayer on whose life any life insurance was in effect dur- 
ing any period in the year before July 1994 under more than one such group 
insurance policy, 
(d) this subsection shall be read as requiring a separate determination of the 
amount or amounts, if any, to be included in computing the taxpayer's in- 
come for the year in respect of each particular policy, and 


(e) the expression “$25,000” in this subsection shall be read as referring, in 
respect of a particular policy, to that proportion of $25,000 that the amount 
of life insurance (other than prescribed insurance) in effect on the taxpayer's 
life during that period under the policy is of the total amount of life insur- 
ance (other than prescribed insurance) in effect on the taxpayer’s life during 
that period under all of the policies. 


Subsec. 6(4) formerly read: 


(4) Portion of premium under certain group insurance policies — Notwith- 
standing any exception provided for in paragraph (1)(a), there shall be included 
in computing the income of a taxpayer for a taxation year as income from an 
office or employment the premium in respect of any period in the year for any 
excess over $25,000 of the amount of life insurance in effect on the life of the 
taxpayer during that period under a group term life insurance policy under which 
any life insurance was effected on the life of the taxpayer in respect of, in the 
course of, or by virtue of the taxpayer’s office or employment or former office or 
employment, determined as the remainder obtained by 


(a) dividing that proportion of the total premium payable on account of life 
insurance under the policy in respect of the policy year ending in the year, 
minus the amount of any dividend or experience rating refund payable on 
account of life insurance under the policy in respect of the policy year, that 
the number of days in that period is of the number of days in the policy year, 
by the mean of the total amount of life insurance in effect under the policy at 
the commencement of the policy year and the total amount of life insurance 
so in effect at the end of the policy year, 

(b) multiplying the quotient obtained under paragraph (a) by the excess over 
$25,000 of the amount of life insurance in effect on the life of the taxpayer 
during that period under the policy, and 


(c) subtracting from the product obtained under paragraph (b) any amount 
that the taxpayer has reimbursed to the taxpayer’s employer, or has paid, in 
respect of the portion of the premium attributable to the amount of life insur- 
ance in excess of $25,000 in effect on the taxpayer’s life under the policy, 


and in the case of a taxpayer on whose life any life insurance was in effect dur- 

ing any period in the year under more than one such group insurance policy, 
(d) this subsection shall be read as requiring a separate determination of the 
amount or amounts, if any, to be included in computing the taxpayer’s in- 
come for the year in respect of each particular policy, and 
(e) the expression “$25,000” in this subsection shall be read as referring, in 
respect of a particular policy, to that proportion of $25,000 that the amount 
of life insurance in effect on the life of the taxpayer during that period under 
the policy is of the total amount of life insurance in effect on the taxpayer's 
life during that period under all of the policies. 


Regulations: 2700-2704 (prescribed amount). 

Interpretation Bulletins: IT-85R2: Health and welfare trusts for employees [out of 
date re 6(4)]; IT-529: Flexible employee benefit programs. 

1.T. Technical News: 25 (health and welfare trusts). 


(5) [Repealed] 


History: Subsec. 6(5) repealed by 1995, c. 3, subsec. 1(3), applicable to 1995 et seq. 
Subsec. (5) formerly read: 
(5) Reference to policy year ending in taxation year — A reference in sub- 
section (4) to “the policy year” ending in a taxation year shall, where there is no 
such year ending in the taxation year, be construed as a reference to the period 
commencing on the anniversary in the immediately preceding taxation year of 
the date of issue of the policy, or where there is no such anniversary, on the date 


of issue of the policy, and ending on the last day in the taxation year on which 
the policy was in effect. 


(6) Employment at special work site or remote location — 
Notwithstanding subsection (1), in computing the income of a tax- 
payer for a taxation year from an office or employment, there shall 
not be included any amount received or enjoyed by the taxpayer in 
respect of, in the course or by virtue of the office or employment 
that is the value of, or an allowance (not in excess of a reasonable 
amount) in respect of expenses the taxpayer has incurred for, 


(a) the taxpayer’s board and lodging for a period at 


(i) a special work site, being a location at which the duties 
performed by the taxpayer were of a temporary nature, if the 
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taxpayer maintained at another location a self-contained do- 
mestic establishment as the taxpayer’s principal place of 
residence 


(A) that was, throughout the period, available for the tax- 
payer’s occupancy and not rented by the taxpayer to any 
other person, and 


(B) to which, by reason of distance, the taxpayer could 
not reasonably be expected to have returned daily from 
the special work site, or 


(ii) a location at which, by virtue of its remoteness from any 
established community, the taxpayer could not reasonably be 
expected to establish and maintain a self-contained domestic 
establishment, 


if the period during which the taxpayer was required by the tax- 
payer’s duties to be away from the taxpayer’s principal place of 
residence, or to be at the special work site or location, was not 
less than 36 hours; or 


(b) transportation between 


(i) the principal place of residence and the special work site 
referred to in subparagraph (a)(i), or 


(ii) the location referred to in subparagraph (a)(i1) and a loca- 
tion in Canada or a location in the country in which the tax- 
payer is employed, 


in respect of a-period described in paragraph (a) during which 
the taxpayer received board and lodging, or a reasonable allow- 
ance in respect of board and lodging, from the taxpayer’s 
employer. 


Related Provisions: 67.1(2)(e.1) — Construction work camp — meals fully deduct- 
ible: 110.7 — Deduction for residents of northern Canada. 


Selected Cases [subsec. 6(6)]: Rozuwmiak v. R., [2006] 2 C.T.C. 2172 (TCC) 
(Temporary office opened to test new market qualified as special work site); Jaffar v. 
R., [2002] 1 C.T.C. 2204 (TCC) (Special work site can be anywhere, including large 
city, entitling taxpayer to board and lodging); Truemner v. Canada, [1989] 1 C.T.C. 
356 (FCTD) (Where no evidence produced to show unavailability of “self contained 
domestic establishment” in various locations, no deduction for value of board and lodg- 
ing received). 

Interpretation Bulletins: IT-91R4: Employment at special work sites or remote 
work locations; IT-168R3: Athletes and players employed by football, hockey and sim- 
ilar clubs; IT-254R2: Fishermen — employees and seafarers — value of rations and 
quarters (archived); IT-470R: Employees’ fringe benefits; IT-518R: Food, beverages 
and entertainment expenses; IT-522R: Vehicle, travel and sales expenses of employees. 
Forms: RC4054: Ceiling amounts for housing benefits paid in prescribed zones; TD4: 
Declaration of exemption — Employment at special work site; T4039: Northern re- 
sidents deductions — places in prescribed zones [guide]; T4130: Employer’s guide — 
taxable benefits. 


(7) Cost of property or service [includes GST, etc.] — To 
the extent that the cost to a person of purchasing a property or ser- 
vice or an amount payable by a person for the purpose of leasing 
property is taken into account in determining an amount required 
under this section to be included in computing a taxpayer’s income 
for a taxation year, that cost or amount payable, as the case may be, 
shall include any tax that was payable by the person in respect of 
the property or service or that would have been so payable if the 
person were not exempt from the payment of that tax because of the 
nature of the person or the use to which the property or service is to 
be put. 


History: Subsec. 6(7) amended by 1997, c. 10, subsec. 267(2), applicable to 1996 et 
seq. Subsec. (7) formerly read: 


(7) Goods and services tax — To the extent that an amount required to be 
included in computing the income of a taxpayer for a taxation year under para- 
graph (1)(a) or (e) is determined by reference to the cost to a person of any 
property or service, that cost shall, for the purposes of those paragraphs, be de- 
termined without reference to any goods and services tax payable by that person 
in respect of the property or service. 


Interpretation Bulletins: IT-63R5: Benefits, including standby charge for an auto- 
mobile, from the personal use of a motor vehicle supplied by an employer — after 
1992. 


1.T. Technical News: 12 (1998 deduction limits and benefit rates for automobiles). 


Subdivision a — Office or Employment 


(8) GST rebates re costs of property or service — If 


(a) an amount in respect of an outlay or expense is deducted 
under section 8 in computing the income of a taxpayer for a tax- 
ation year from an office or employment, or 


(b) an amount is included in the capital cost to a taxpayer of a 
property described in subparagraph 8(1)(j)(ii) or 8(1)(p)(ii), 
and a particular amount is paid to the taxpayer in a particular taxa- 
tion year as a rebate under the Excise Tax Act in respect of any 
goods and services tax included in the amount of the outlay or ex- 
pense, or the capital cost of the property, as the case may be, the 

particular amount 


(c) to the extent that it relates to an outlay or expense referred to 
in paragraph (a), shall be included in computing the taxpayer’s 
income from an office or employment for the particular taxation 
year, and 


(d) to the extent that it relates to the capital cost of property re- 
ferred to in paragraph (b), is deemed, for the purposes of subsec- 
tion 13(7.1), to have been received by the taxpayer in the partic- 
ular taxation year as assistance from a government for the 
acquisition of the property. 
Related Provisions: 8(11) — GST rebate deemed not to be reimbursement. 
History: Subsec. 6(8) amended by 2002, c. 9, s. 20, applicable to 2002 er seg. Subsec. 
(8) formerly read: 
(8) Idem [GST rebate] — Where 
(a) an amount in respect of an expense is deducted under section 8 in com- 


puting the income of a taxpayer for a taxation year from an office or em- 
ployment, or 


(b) an amount is included in the capital cost to a taxpayer of a property de- 
scribed in subparagraph 8(1)(j)(i1) or (p)(ii), 


and a particular amount is paid to the taxpayer in a particular taxation year as a 
rebate under the Excise Tax Act in respect of any goods and services tax included 
in the amount of the expense, or the capital cost of the property, as the case may 
be, the particular amount 


(c) to the extent that it relates to an expense referred to in paragraph (a), 
shall be included in computing the taxpayer’s income from an office or em- 
ployment for the particular year, and 


(d) to the extent that it relates to the capital cost of property referred to in 
paragraph (b), shall be deemed, for the purposes of subsection 13(7.1), to 
have been received by the taxpayer in the particular year as assistance from a 
government for the acquisition of the property. 


(9) Amount in respect of interest on employee debt — 
Where an amount in respect of a loan or debt is deemed by subsec- 
tion 80.4(1) to be a benefit received in a taxation year by an indivi- 
dual, the amount of the benefit shall be included in computing the 
income of the individual for the year as income from an office or 
employment. 

Related Provisions: 6(23) — Taxable benefit from employer-provided housing sub- 
sidy; 15(9) — Deemed benefit to shareholder. 

Regulations: 200(2)(g) (information return). 

Remission Orders: /ce Storm Employee Benefits Remission Order, P.C. 1998-2047. 
Interpretation Bulletins: IT-171R2: Non-resident individuals — computation of 


taxable income earned in Canada and non-refundable tax credits (archived); IT-421R2: 
Benefits to individuals, corporations and shareholders from loans or debt. 


1.T. Technical News: 6 (payment of mortgage interest subsidy by employer). 


(10) Contributions to an employee benefit plan — For the 
purposes of subparagraph (1)(g)(i1), 
(a) an amount included in the income of an individual in respect 
of an employee benefit plan for a taxation year preceding the 
year in which it was paid out of the plan shall be deemed to be 
an amount contributed to the plan by the individual; and 
(b) where an amount is received in a taxation year by an indivi- 
dual from an employee benefit plan that was in a preceding year 
an employee trust, such portion of the amount so received by the 
individual as does not exceed the amount, if any, by which the 
lesser of 


(i) the amount, if any, by which 


(A) the total of all amounts allocated to the individual or a 
deceased person of whom the individual is an heir or legal 
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representative by the trustee of the plan at a time when it 
was an employee trust 


exceeds 


(B) the total of all amounts previously paid out of the plan 
to or for the benefit of the individual cr the deceased per- 
son at a time when the plan was an employee trust, and 


(ii) the portion of the amount, if any, by which the cost 
amount to the plan of its property immediately before it 
ceased to be an employee trust exceeds its liabilities at that 
time that 


(A) the amount determined under subparagraph (i) in re- 
spect of the individual 


is of 
(B) the total of amounts determined under subparagraph 
(i) in respect of all individuals who were beneficiaries 


under the plan immediately before it ceased to be an em- 
ployee trust 


exceeds 


(iii) the total of all amounts previously received out of the 
plan by the individual or a deceased person of whom the in- 
dividual is an heir or legal representative at a time when the 
plan was an employee benefit plan to the extent that the 
amounts were deemed by this paragraph to be’ a return of 
amounts contributed to the plan 


shall be deemed to be the return of an amount contributed to the 
plan by the individual. 
Interpretation Bulletins: IT-498: The deductibility of interest on money borrowed 


to reloan to employees or shareholders (archived); IT-502: Employee benefit plans and 
employee trusts. 


(11) Salary deferral arrangement — Where at the end of a tax- 
ation year any person has a right under a salary deferral arrange- 
ment in respect of a taxpayer to receive a deferred amount, an 
amount equal to the deferred amount shall be deemed, for the pur- 
poses only of paragraph (1)(a), to have been received by the tax- 
payer as a benefit in the year, to the extent that the amount was not 
otherwise included in computing the taxpayer’s income for the year 
or any preceding taxation year. 

Related Provisions: 6(1)(a)(v) — Taxable benefit income inclusion; 6(1)(i) — SDA 
payment taxed; 6(12)-(14) — SDA — Rules; 8(1)(0) — Forfeited amounts; 20(1)(00), 
(pp) — SDA — deduction to employer; 56(1)(w) — Benefit from SDA — included in 
income. 

Advance Tax Rulings: ATR-39: Self-funded leave of absence; ATR-45: Share 
appreciation rights plan; ATR-64: Phantom stock award plan. 


(12) Idem — Where at the end of a taxation year any person has a 
right under a salary deferral arrangement (other than a trust gov- 
ered by a salary deferral arrangement) in respect of a taxpayer to 
receive a deferred amount, an amount equal to any interest or other 
additional amount that accrued to, or for the benefit of, that person 
to the end of the year in respect of the deferred amount shall be 
deemed at the end of the year, for the purposes only of subsection 
(11), to be a deferred amount that the person has a right to receive 
under the arrangement. 


(13) Application — Subsection (11) does not apply in respect of a 
deferred amount under a salary deferral arrangement in respect of a 
taxpayer that was established primarily for the benefit of one or 
more non-resident employees in respect of services to be rendered 
in a country other than Canada, to the extent that the deferred 
amount 


(a) was in respect of services rendered by an employee who 


(i) was not resident in Canada at the time the services were 
rendered, or 


(ii) was resident in Canada for a period (in this subsection 
referred to as an “excluded period”) of not more than 36 of 
the 72 months preceding the time the services were rendered 
and was an employee to whom the arrangement applied 
before the employee became resident in Canada; and 


S. 6(13)(b) 


(b) cannot reasonably be regarded as being in respect of services 
rendered or to be rendered during a period (other than an ex- 
cluded period) when the employee was resident in Canada. 


Related Provisions: 18(1)(0.1) — Salary deferral arrangement — no deduction of 
outlays for non-residents. 


(14) Part of plan or arrangement — Where deferred amounts 
under a salary deferral arrangement in respect of a taxpayer (in this 
subsection referred to as “that arrangement”) are required to be in- 
cluded as benefits under paragraph (1)(a) in computing the tax- 
payer’s income and that arrangement is part of a plan or arrange- 
ment (in this subsection referred to as the “plan”) under which 
amounts or benefits not related to the deferred amounts are payable 
or provided, for the purposes of this Act, other than this subsection, 


(a) that arrangement shall be deemed to be a separate arrange- 
ment independent of other parts of the plan of which it is a part; 
and 


(b) where any person has a right to a deferred amount under that 
arrangement, an amount received by the person as a benefit at 
any time out of or under the plan shall be deemed to have been 
received out of or under that arrangement except to the extent 
that it exceeds the amount, if any, by which 


(i) the total of all deferred amounts under that arrangement 
that were included under paragraph (1)(a) as benefits in com- 
puting the taxpayer’s income for taxation years ending before 
that time 


exceeds 
(ii) the total of 


(A) all deferred amounts received by any person before 
that time out of or under the plan that were deemed by 
this paragraph to have been received out of or under that 
arrangement, and 


(B) all deferred amounts under that arrangement that were 
deducted under paragraph 8(1)(0) in computing the tax- 
payer’s income for the year or preceding taxation years. 


Related Provisions: 6(1)(¢) — Employee benefit plan benefits; 56(10) — Severabil- 
ity of retirement compensation arrangement. 


(15) Forgiveness of employee debt — For the purpose of par- 
agraph (1)(a), 
(a) a benefit shall be deemed to have been enjoyed by a taxpayer 
at any time an obligation issued by any debtor (including the 
taxpayer) is settled or extinguished; and 


(b) the value of that benefit shall be deemed to be the forgiven 
amount at that time in respect of the obligation. 
Related Provisions: 6(15.1) — Meaning of “forgiven amount”; 15(1.2) — Forgive- 
ness of shareholder loans; 79(3)F(b)(i) — Where property surrendered to creditor; 
80(1)“forgiven amount’’B(b) — Debt forgiveness rules do not apply to amount of bene- 
fit; 80.01 — Deemed settlement of debts. 
History: Subsec. 6(15) amended by 1995, c. 21, s. 1, applicable to taxation years that 
end after February 21, 1994. Subsec. 6(15) formerly read: 
(15) Forgiven employee loans — For the purposes of paragraph (1)(a), the 
value of the benefit received or enjoyed by a taxpayer, in circumstances where a 
loan or other obligation to pay an amount is settled or extinguished at any time 
without any payment by the taxpayer or by payment by the taxpayer of an 
amount that is less than the amount of the obligation outstanding at that time, 
shall be deemed to be the amount, if any, by which the amount of the obligation 
outstanding at that time exceeds the amount so paid, if any. 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt. 


(15.1) Forgiven amount — For the purpose of subsection (15), 
the “forgiven amount” at any time in respect of an obligation issued 


by a debtor has the meaning that would be assigned by subsection 
80(1) if 


(a) the obligation were a commercial obligation (within the 
meaning assigned by subsection 80(1)) issued by the debtor; 


(b) no amount included in computing income because of the ob- 
ligation being settled or extinguished at that time were taken into 
account; 
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(c) the definition “forgiven amount” in subsection 80(1) were 
read without reference to paragraphs (f) and (h) of the descrip- 
tion of B in that definition; and 


(d) section 80 were read without reference to paragraphs (2)(b) 
and (q) of that section. 
Related Provisions: 80.01(1)‘forgiven amount” — Application of definition for 
purposes of s. 80.01; 248(26) — Liability deemed to be obligation issued by debtor; 
248(27) — Partial settlement of debt obligation. 


History: Subsec. 6(15.1) added by 1995, c. 21, s. 1, applicable to taxation years that 
end after February 21, 1994. 


(16) Disability-related employment benefits 
[transportation, parking, attendant] — Notwithstanding sub- 
section (1), in computing an individual’s income for a taxation year 
from an office or employment, there shall not be included any 
amount received or enjoyed by the individual in respect of, in the 
course of or because of the individual’s office or employment that 
is the value of a benefit relating to, or an allowance (not in excess 
of a reasonable amount) in respect of expenses incurred by the indi- 
vidual for, 


(a) the transportation of the individual between the individual’s 
ordinary place of residence and the individual’s work location 
(including parking near that location) if the individual is blind or 
is a person in respect of whom an amount is deductible, or 
would but for paragraph 118.3(1)(c) be deductible, because of 
the individual’s mobility impairment, under section 118.3 in 
computing a taxpayer’s tax payable under this Part for the year; 
or 


(b) an attendant to assist the individual in the performance of the 
individual’s duties if the individual is a person in respect of 
whom an amount is deductible, or would but for paragraph 
118.3(1)(c) be deductible, under section 118.3 in computing a 
taxpayer’s tax payable under this Part for the year. 
Related Provisions: 6(1.1) — Parking normally a taxable benefit; 64 — Disability 
supports deduction for attendant care and other expenses; 118.4(1)— Nature of 
impairment. 
History: Subsec. 6(16) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 3(5), applica- 
ble to 1991 et seq. 


Interpretation Bulletins: IT-519R2: Medical expense and disability tax credits and 
attendant care expense deduction. 


(17) Definitions — The definitions in this subsection apply in this 
subsection and subsection (18). 


“disability policy” means a group disability insurance policy that 
provides for periodic payments to individuals in respect of the loss 
of remuneration from an office or employment. 


“employer” of an individual includes a former employer of the 
individual. 


“top-up disability payment” in respect of an individual means a 
payment made by an employer of the individual as a consequence 
of the insolvency of an insurer that was obligated to make payments 
to the individual under a disability policy where 


(a) the payment is made to an insurer so that periodic payments 
made to the individual under the policy will not be reduced be- 
cause of the insolvency, or will be reduced by a lesser amount, 
or 


(b) the following conditions are satisfied: 


(i) the payment is made to the individual to replace, in whole 
or in part, periodic payments that would have been made 
under the policy to the individual but for the insolvency, and 


(ii) the payment is made under an arrangement by which the 
individual is required to reimburse the payment to the extent 
that the individual subsequently receives an amount from an 
insurer in respect of the portion of the periodic payments that 
the payment was intended to replace. 


For the purposes of paragraphs (a) and (b), an insurance policy that 
replaces a disability policy is deemed to be the same policy as, and 
a continuation of, the disability policy that was replaced. 


Subdivision a — Office or Employment 


Related Provisions: 8(1)(n) — Reimbursement under (b)(ii) not deductible as salary 
reimbursement; 8(1)(n.1) — Limited deduction for reimbursements under (b)(ii). 


History: Subsec. 6(17) added by 1998, c. 19, s. 68, applicable to payments made after 
August 10, 1994. 


(18) Group disability benefits — insolvent insurer — Where 
an employer of an individual makes a top-up disability payment in 
respect of the individual, 


(a) the payment is, for the purpose of paragraph (1)(a), deemed 
not to be a benefit received or enjoyed by the individual; 


(b) the payment is, for the purpose of paragraph (1)(f), deemed 
not to be a contribution made by the employer to or under the 
disability insurance plan of which the disability policy in respect 
of which the payment is made is or was a part; and 


(c) if the payment is made to the individual, it is, for the purpose 
of paragraph (1)(f), deemed to be an amount payable to the indi- 
vidual pursuant to the plan. 


Related Provisions: 6(17) — Definitions; 8(1)(n.1) — Reimbursement to employer. 


History: Subsec. 6(18) added by 1998, c. 19, s. 68, applicable to payments made after 
August 10, 1994. 


(19) Benefit re housing loss — For the purpose of paragraph 
(1)(a), an amount paid at any time in respect of a housing loss 
(other than an eligible housing loss) to or on behalf of a taxpayer or 
a person who does not deal at arm’s length with the taxpayer in 
respect of, in the course of or because of, an office or employment 
is deemed to be a benefit received by the taxpayer at that time be- 
cause of the office or employment. 


Related Provisions: 6(20) — Eligible housing loss only partly taxed; 6(21) — 
Meaning of “housing loss’; 6(23) — Employer-provided housing subsidy is taxable. 


History: Subsec. 6(19) added by 1999, c. 22, subsec. 2(2), applicable 


(a) to 2001 ef seq., in respect of an eligible relocation of an individual in connec- 
tion with which the individual begins employment at a new work location before 
October 1998; and 


(b) in any other case, after February 23, 1998. 


Interpretation Bulletins: IT-470R: Employees’ fringe benefits. 


(20) Benefit re eligible housing loss — For the purpose of par- 
agraph (1)(a), an amount paid at any time in a taxation year in re- 
spect of an eligible housing loss to or on behalf of a taxpayer or a 
person who does not deal at arm’s length with the taxpayer in re- 
spect of, in the course of or because of, an office or employment is 
deemed to be a benefit received by the taxpayer at that time because 
of the office or employment to the extent of the amount, if any, by 
which 


(a) one half of the amount, if any, by which the total of all 
amounts each of which is so paid in the year or in a preceding 
taxation year exceeds $15,000 


exceeds 


(b) the total of all amounts each of which is an amount included 
in computing the taxpayer’s income because of this subsection 
for a preceding taxation year in respect of the loss. 


History: Subsec. 6(20) added by 1999, c. 22, subsec. 2(2), applicable 


(a) to 2001 er seq., in respect of an eligible relocation of an individual in connec- 
tion with which the individual begins employment at a new work location before 
October 1998; and 


(b) in any other case, after February 23, 1998. 
Interpretation Bulletins: IT-470R: Employees’ fringe benefits. 
(21) Housing loss — In this section, “housing loss” at any time 


in respect of a residence of a taxpayer means the amount, if any, by 
which the greater of 


(a) the adjusted cost base of the residence at that time to the 
taxpayer or to another person who does not deal at arm’s length 
with the taxpayer, and 


(b) the highest fair market value of the residence within the six- 
month period that ends at that time 
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exceeds 


(c) if the residence is disposed of by the taxpayer or the other 
person before the end of the first taxation year that begins after 
. that time, the lesser of 


(i) the proceeds of disposition of the residence, and 
(ii) the fair market value of the residence at that time, and 


(d) in any other case, the fair market value of the residence at 
that time. 
Related Provisions: 6(22) — Meaning of “eligible housing loss”. 
History: Subsec. 6(21) added by 1999, c. 22, subsec. 2(2), applicable 
(a) to 2001 ef seg., in respect of an eligible relocation of an individual in connec- 
tion with which the individual begins employment at a new work location before 
October 1998; and 
(b) in any other case, after February 23, 1998. 
Selected Cases [subsec. 6(21)]: Thomas v. R., [2006] 1 C.T.C. 2088 (TCC) 
(Reimbursement of house costs in excess of FMV was housing loss). 
Interpretation Bulletins: IT-470R: Employees’ fringe benefits. 


(22) Eligible housing loss — In this section, “eligible housing 
loss” in respect of a residence designated by a taxpayer means a 
housing loss in respect of an eligible relocation of the taxpayer or a 
person who does not deal at arm’s length with the taxpayer and, for 
these purposes, no more than one residence may be so designated in 
respect of an eligible relocation. 
Related Provisions: 248(1) — Definition of “eligible relocation”. 
History: Subsec. 6(22) added by 1999, c. 22, subsec. 2(2), applicable 
(a) to 2001 et seq., in respect of an eligible relocation of an individual in connec- 
tion with which the individual begins employment at a new work location before 
October 1998; and 
(b) in any other case, after February 23, 1998. 
Interpretation Bulletins: [T-470R: Employees’ fringe benefits. 


(23) Employer-provided housing subsidies — For greater 
certainty, an amount paid or the value of assistance provided by any 
person in respect of, in the course of or because of, an individual’s 
office or employment in respect of the cost of, the financing of, the 
use of or the right to use, a residence is, for the purposes of this 
section, a benefit received by the individual because of the office or 
employment. 

Related Provisions: 80.4(1), (1.1) — Taxable benefit on loan to employee. 
History: Subsec. 6(23) added by 1999, c. 22, subsec. 2(2), applicable 


(a) to 2001 et seq., in respect of an eligible relocation of an individual in connec- 
tion with which the individual begins employment at a new work location before 
October 1998; and 


(b) in any other case, after February 23, 1998. 


Definitions [s. 6]: “adjusted cost base’ — 54, 248(1); “amount” — 248(1); “‘arm’s 
length” — 251(1); “‘automobile” — 248(1); “benefit” — 6(18)(a); “business” — 
248(1): “Canada” — 255; “contribution” — 6(18)(b); “cost” — 6(7); “cost amount’, 
“death benefit’, “deferred amount’ — 248(1); “deferred payment’ — 8(1)(n.1)(1); “de- 
ferred profit sharing plan” — 147(1), 248(1); “disability policy” — 6(17); “divi- 
dend” — 248(1); “eligible housing loss” — 6(22); “eligible relocation”, “employed”, 
“employee”, “employee benefit plan”, “employee trust’ — 248(1); “employees profit 
sharing plan” — 144(1), 248(1); “employer” — 6(2), (17), 248(1); “employment” — 
248(1); “forgiven amount’ — 6(15.1); “goods and services tax”, “group term life insur- 


ance policy” — 248(1); “housing loss” — 6(21); “individual”, “insurance policy”, “life 
insurance policy”, “Minister” — 248(1); “month” — Interpretation Act 35(1); “motor 
vehicle”, “non-resident” — 248(1); “obligation” — 248(26); “office”, “officer” — 
248(1); “Parliament” — Interpretation Act 35(1); “payor” — 6(1)(k)(i); “person”, 
“personal or living expenses” — 248(1); “policy year” — 6(5); “prescribed”, “private 
health services plan” — 248(1); “proceeds of disposition” — 54 [technically does not 
apply to 6(21)(c)(i)J; “profit sharing plan” — 147(1), 248(1); “property” — 248(1); 
“province” — Interpretation Act 35(1); “registered pension plan”, “regulation” — 
248(1); “related” — 251(2); “resident in Canada’’ — 250; “retirement compensation ar- 
rangement”, “salary deferral arrangement”, “self-contained domestic establishment” — 
248(1); “standby charge” — 6(2), (2.1); “superannuation or pension benefit” — 248(1); 
“supplementary unemployment benefit plan” — 145(1), 248(1); “taxation year” — 


249; “taxpayer” — 248(1); “top-up disability payment” — 6(17); “Treasury Board” — 
248(1); “writing” — Interpretation Act 3505 
Interpretation Bulletins: IT-495R3: Child care expenses. 


7. (1) Agreement to issue securities to employees [stock 
options] — Subject to subsections (1.1) and (8), where a particular 
qualifying person has agreed to sell or issue securities of the partic- 
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ular qualifying person (or of a qualifying person with which it does 
not deal at arm’s length) to an employee of the particular qualifying 
person (or of a qualifying person with which the particular qualify- 
ing person does not deal at arm’s length), 


(a) if the employee has acquired securities under the agreement, 
a benefit equal to the amount, if any, by which 


(i) the value of the securities at the time the employee ac- 
quired them 


exceeds the total of 


(ii) the amount paid or to be paid to the particular qualifying 
person by the employee for the securities, and 


(iii) the amount, if any, paid by the employee to acquire the 
right to acquire the securities 


is deemed to have been received, in the taxation year in which 
the employee acquired the securities, by the employee because 
of the employee’s employment; 
Selected Cases [para. 7(1)(a)]: Morin v. R., [2006] 2 C.T.C. 150 (FCA); rev’g 
(2005] 3 C.T.C. 2396 (TCC) (Payments to mentor not payments made to acquire 
stock). 


(b) if the employee has transferred or otherwise disposed of 
rights under the agreement in respect of some or all of the secur- 
ities to a person with whom the employee was dealing at arm’s 
length, a benefit equal to the amount, if any, by which 


(i) the value of the consideration for the disposition 
exceeds 


(ii) the amount, if any, paid by the employee to acquire those 
rights 


shall be deemed. to have been received, in the taxation year in 

which the employee made the disposition, by the employee be- 

cause of the employee’s employment; 
Selected Cases [para. 7(1)(b)]: Buccini y. R., [2001] 1 C.T.C. 103 (FCA); rev’g 
[1999] 1 C.T.C. 2001 (TCC) (Payment was for fundamental breach of contract by em- 
ployer and was not employment income); Bernier v. R., [2000] 1 C.T.C. 347 (FCA) 
(Payment was settlement, not transfer of rights under stock option plan); Dundas vy. 
Canada, [1995] 1 C.T.C. 184 (FCA) (Court of Appeal reluctant to interfere with infer- 
ence drawn by trial judge from agreed statement of facts); Dundas vy. MNR, [1993] 1 
C.T.C. 398 (FCTD) (Amounts received for cancellation of stock option rights on amal- 
gamation of corporation were proceeds of disposition, not damages). 


(c) if rights of the employee under the agreement have, by one 
or more transactions between persons not dealing at arm’s 
length, become vested in a person who has acquired securities 
under the agreement, a benefit equal to the amount, if any, by 
which 


(i) the value of the securities at the time the person acquired 
them 


exceeds the total of 


(ii) the amount paid or to be paid to the particular qualifying 
person by the person for the securities, and 


(iil) the amount, if any, paid by the employee to acquire the 
right to acquire the securities, 


is deemed to have been received, in the taxation year in which 
the person acquired the securities, by the employee because of 
the employee’s employment, unless at the time the person ac- 
quired the securities the employee was deceased, in which case 
such a benefit is deemed to have been received by the person in 
that year as income from the duties of an employment performed 
by the person in that year in the country in which the employee 
primarily performed the duties of the employee’s employment; 


(d) if rights of the employee under the agreement have, by one 
or more transactions between persons not dealing at arm’s 
length, become vested in a particular person who has transferred 
or otherwise disposed of rights under the agreement to another 
person with whom the particular person was dealing at arm’s 
length, a benefit equal to the amount, if any, by which 


(i) the value of the consideration for the disposition 
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exceeds : 


(ii) the amount, if any, paid by the employee to acquire those 

rights 
shall be deemed to have been received, in the taxation year in 
which the particular person made the disposition, by the em- 
ployee because of the employee’s employment, unless at the 
time the other person acquired the rights the employee was de- 
ceased, in which case such a benefit shall be deemed to have 
been received by the particular person in that year as income 
from the duties of an employment performed by the particular 
person in that year in the country in which the employee prima- 
rily performed the duties of the employee’s employment; and 


(e) if the employee has died and immediately before death 
owned a right to acquire securities under the agreement, a bene- 
fit equal to the amount, if any, by which 


(1) the value of the right immediately after the death 
exceeds 


(ii) the amount, if any, paid by the employee to acquire the 
right 
shall be deemed to have been received, in the taxation year in 
which the employee died, by the employee because of the em- 
ployee’s employment, and paragraphs (b), (c) and (d) do not 
apply. 
Related Provisions: 7(1.1) — Stock option granted by CCPC; 7(1.4) — Exchange 
of options; 7(1.5) — Where shares exchanged; 7(1.7) — Deemed disposition where 
rights cease to be exercisable: 7(2) — Shares held by trustee; 7(8) — Deferral re non- 
CCPC options; 8(1)(b) — Deduction for legal expenses to enforce stock option bene- 
fits; 8(12) — Return of employee shares by trustee; 53(1)) — Addition to ACB of 
share; 94.1(1)“exempt interest’(c) [proposed] — Stock option excluded from non-resi- 
dent trust rules; 104(1), (2) — Employee of trustee deemed to be employee of mutual 
fund trust; 110(1)(d) — Deduction of '/2 of taxable benefit; 110(1.7), (1.8) — Reduc- 
tion in exercise price of stock option; 110.6(19)(a)(i)(A)B — Election to trigger capital 
gains exemption — no income inclusion; 128.1(10)“excluded right or interest’’(c) — 
Stock options excluded from deemed disposition on immigration or emigration; 
143.3 — Stock options are not an expenditure; 153(1)(a) — Withholding of tax by em- 
ployer; 164(6.1) — Exercise or disposition of employee stock option by legal represen- 
tative of deceased employee. 


History: The opening words of subsec. 7(1) amended by 2001, c. 17, subsec. 2(1), 
applicable to 2000 et seq., except that a share acquired in 2000 under an agreement 
referred to in the subsec., as amended, is deemed to comply with the requirements of 
para. 7(9)(d), as amended, if, at all times during the period beginning at the time the 
agreement was made (determined without reference to subsec. 7(1.4), as amended) and 
ending at the time the share was acquired, the class of shares to which the share be- 
longs was listed on a prescribed stock exchange. The opening words formerly read: 


7. (1) Subject to subsection (1.1), where a particular qualifying person has 
agreed to sell or issue securities of the particular qualifying person, or of a quali- 
fying person with which it does not deal at arm’s length, to an employee of the 
particular qualifying person or of a qualifying person with which it does not deal 
at arm’s length, 


The portion of subsec. 7(1) before para. (d) and the opening words. of para. (e) 
amended by 1999, c. 22, subsecs. 3(1) and (2), applicable to 1998 et seq. That portion 
and the opening words of para. (e) formerly read: 


7. (1) Agreement to issue shares to employees — Subject to subsection 
(1.1), where a corporation has agreed to sell or issue shares of the capital stock of 
the corporation or of a corporation with which it does not deal at arm’s length to 
an employee of the corporation or of a corporation with which it does not deal at 
arm’s length, 


(a) if the employee has acquired shares under the agreement, a benefit equal 
to the amount, if any, by which 


(i) the value of the shares at the time the employee acquired them 
exceeds 
(ii) the total of the amount paid or to be paid to the corporation by the 


employee for the shares and any amount paid by the employee to ac- 
quire the right to acquire the shares 


shall be deemed to have been received, in the taxation year in which the 
employee acquired the shares, by the employee because of the employee’s 
employment; 


(b) if the employee has transferred or otherwise disposed of rights under the 
agreement in respect of some or all of the shares to a person with whom the 
employee was dealing at arm’s length, a benefit equal to the amount, if any, 
by which 


(i) the value of the consideration for the disposition 
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exceeds q 
(ii) the amount, if any, paid by the employee to’ acquire those’ rights 


shall be deemed to have been received, in the taxation year in which the 
employee made the disposition, by the employee because of the employee’s 
employment; 


(c) if rights of the employee under the agreement have, by one or more trans- 
actions between persons not dealing at arm’s length, become vested in a per- 
son who has acquired shares under the agreement, a benefit equal to the 
amount, if any, by which 


(i) the value of the shares at the time that person acquired them 
exceeds 


(ii) the total of the amount paid or to be paid to the corporation by that 
person for the shares and any amount paid by the employee to acquire 
the right to acquire the shares 


shall be deemed to have been received, in the taxation year in which the 
person acquired the shares, by the employee because of the employee’s em- 
ployment, unless at the time the person acquired the shares the employee 
was deceased, in which case such a benefit shall be deemed to have been 
received by the person in that year as income from the duties of an employ- 
ment performed by the person in that year in the country in which the em- 
ployee primarily performed the duties of the employee’s employment; 


(e) if the employee has died and immediately before the death the employee 
owned a right to acquire shares under the agreement, a benefit equal to the 
amount, if any, by which 


Paras. 7(1)(a) to (d) substituted and para. 7(1)(e) added by 1994, c. 7, Sch. II (1991, c. 
49), subsecs. 4(1) and (2), paras. 7(1)(a) to (d) applicable to 1988 er seq., and (e) appli- 
cable. with respect to deaths occurring after July 13, 1990. Paras. (a) to (d) formerly 
read: 


(a) if the employee has acquired shares under the agreement, a benefit equal to 
the amount by which the value of the shares at the time the employee acquired 
them exceeds the amount paid or to be: paid to the corporation therefor by the 
employee shall be deemed to have been received by the employee by virtue of 
the employee’s employment in the taxation year in which the employee acquired 
the shares; 


(b) if the employee has transferred or otherwise disposed of rights under the 
agreement in respect of some or all of the shares to a person with whom the 
employee was dealing at arm’s length, a benefit equal to the value of the consid- 
eration for the disposition shall be deemed to have been received by the em- 
ployee by virtue of the employee’s employment in the taxation year in which the 
employee made the disposition; 


(c) if rights of the employee under the agreement have, by one or more transac- 
tions between persons not dealing at arm’s length, become vested in a person 
who has acquired shares under the agreement, a benefit equal to the amount by 
which the value of the shares at the time that person acquired them exceeds the 
amount paid or to be paid to the corporation therefor by that person, shall be 
deemed to have been received by the employee by virtue of the employee’s em- 
ployment in the taxation year in which that person acquired the shares; and 


(d) if rights of the employee under the agreement have, by one or more transac- 
tions between persons not dealing at arm’s length, become vested in a person 
who has transferred or otherwise disposed of rights under the agreement to a 
person with whom the transferor was dealing at arm’s length, a benefit equal to 
the value of the consideration for the disposition shall be deemed to have been 
received by the employee by virtue of the employee’s employment in the taxa- 
tion year in which made the disposition was made. 


Selected Cases [subsec. 7(1)]: Buccini v. R., [2001] 1 C.T.C. 103 (FCA) (Pay- 
ment was for fundamental breach of contract by employer and was not employment 
income); Del Grande (E.) v. Canada, [1993] 1 C.T.C. 2096 (TCC) (Stock option bene- 
fit received as director or officer when rights acquired, not when subsequently 
exercised); Ball (D.J.) v. MNR, [1992] 2 C.T.C. 2770 (TCC) (Benefit under stock op- 
tion agreement commensurate with number of shares issued and acquired on full pay- 
ment of consideration in accordance with corporation law, not number of shares em- 
ployee entitled to acquire under option); Hale y. Canada, [1992] 2 C.T.C. 379 (FCA); 
leave to appeal to SCC refused (1993), 151 N.R. 159 (note) (Benefit from exercising 
options while resident in UK and after Canadian employment terminated taxable; sub- 
sec. 7(4) not inconsistent with Article 15(1) of Canada-UK Convention); Clemiss v. 
MNR, [1992] 2 C.T.C. 232 (FCTD) (Benefit taxable in year shares paid for and regis- 
tered, not in year option purportedly exercised); Placer Dome Inc. v. Canada, [1992] 2 
C.T.C. 99 (FCA); leave to appeal to SCC refused (1993), 151 N.R. 392 (note) (Pay- 
ments into employees’ stock purchase plan governed by subsec. 7(3), not deductible 
remuneration); Canada v. Chrysler Canada Ltd. (No. 3), [1992] 2 C.T.C..95 (FCTD) 
(Employee stock ownership plan was “stock option”, not “employee benefit plan” 
under para. 6(1)(g)); Gesser (N.) Estate v. MNR, [1992] 2 C.T.C. 26 (FCA); leave to 
appeal to SCC refused (1992), 143 N.R. 394 (note) (“Pseudo-transfer” of shares exe- 
cuted in 1970 resulted in taxable benefit in later year); Ingram v. MNR, [1991] 2 C.T.C. 
2259 (TCC) (Taxpayer not taxable on gains from stock options taken as agent for 
others legally barred from taking them); Canada v. Chrysler Canada Ltd., [1991] 2 

C.T.C. 156 (FCTD); additional reasons at [1992] 1 C.T.C. 61, (sub nom. Canada vy. 
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Chrysler Canada Ltd. (No. 2)) (FCTD) (Employee stock ownership plan both agree- 
ment to issue shares to employees (taxable pursuant to s. 7) and employee benefit plan 
(taxable pursuant to para. 6(1)(g))); Hale v. Canada, [1990] 2 C.T.C. 247 (FCTD); 
aff'd-[1992] 2 €.1.C. 377 (FCA); leave to appeal to SCC refused (March 11, 1993), 
Doc. 23193 (Director’s fees received by non-resident were 50% taxable. Article 15 of 
Canada-U.K. Tax Convention interpreted); Pollock v. Canada, [1990] 1 C.T.C. 196 
(FCTD); aff'd [1994] 2 C.T.C. 385 (FCA) (Shares acquired under employee stock op- 
tion may be object of adventure in nature of trade); Grohne v. Canada, [1989] 1 C.T.C. 
434 (FCTD) (Shares acquired by director/shareholder pursuant to rights offering were 
not benefit received by virtue of office); R. v. Beaumont, [1988] 2 C.T.C. 365 (FCA) 
(Whether or not a transaction is at arm’s length is question of fact); Steen'y. R., [1988] 
1 C.T.C. 256 (FCA) (Shares valued at date option exercised); Busby v..R., [1986] 1 
C.T.C. 147 (FCTD) (Profit from disposition of shares in company associated to em- 
ployer company was not benefit from employment); Mansfield v. R., [1984] C.T.C. 547 
(FCA): leave to appeal to SCC refused (1985), 58 N-R. 237 (Difference between cost 
of convertible debenture and value of shares was both taxable benefit and addition to 
adjusted cost base); Grant v. R., [1974].C.T.C. 332 (FCTD) (Profit from disposition of 
shares acquired at market value was not benefit). 


Interpretation Bulletins: IT-96R6: Options granted by corporations to acquire 
shares, bonds, or debentures and by trusts to acquire trust units; IT-113R4: Benefits to 
employees — stock options; IP-171R2: Non-resident individuals — computation of 
taxable income earned in Canada and non-refundable tax credits (archived). 


Information Circulars: 89-3: Policy statement on business equity valuations. 


1.T. Technical News: 1 (convertible preferred shares); No. 7 (stock options plans — 
receipt of cash in lieu of shares); '19 (Securities option plan — disposal of securities 
option rights for shares; Disposition of identical properties acquiréd under a section 7 
securities option; Change in position in respect: of GAAR — section 7). 


Advance Tax Rulings:'ATR-15: Employee stock option plan; ATR-64: Phantom 
stock award plan. 


Forms: T4130: Employer’s guide — taxable benefits: 


(1.1) Employee stock options [in CCPC]— Where after 
March 31, 1977 a Canadian-controlled private corporation (in this 
subsection referred to as “the corporation”) has agreed to sell or 
issue a share of the capital stock of the corporation or of a‘Cana- 
dian-controlled private corporation with which it does not deal at 
arm’s length to an employee of the corporation or of a Canadian- 
controlled private corporation with which it does not deal at arm’s 
length and at the time immediately after the agreement was made 
the employee was dealing at arm’s length with 


(a) the corporation, 


(b) the Canadian-controlled private corporation, the share of the 
capital stock of which has been agreed to be sold by the corpora- 
tion, and 


(c) the Canadian-controlled private corporation that is the em- 
ployer of the employee, 
in applying paragraph (1)(a) in respect of the employee’s acquisi- 
tion of the share, the reference in that paragraph to “the taxation 
year in which the employee acquired the securities” shall be read as 
a reference to “the taxation year in which the employee disposed of 
or exchanged the securities”. 


Related Provisions: 7(1.3) — Order of disposition of securities; 7(1.5) — Exchange 
of shares; 7(1.6) — Emigration does not trigger benefit from deemed disposition; 

(8) — Parallel rule for non-CCPCs where qualifying acquisition; 47(3)(a) — No aver- 
aging of cost on disposition of, securities; 128.1(1)(4)(d.1)— Emigration of tax- 
payer — calculation of gain; 110(1)(d), (d.1) — Deduction of '/s of the taxable benefit. 


History: The portion of subsec. 7(1.1) after para. (c) amended by 1999, c. 22, subsec. 


3(3), applicable to 1998 et seg. That portion formerly read: 
in applying paragraph (1)(a) in respect of the employee’s acquisition of the 
share, the reference in that paragraph to “the taxation year in which the employee 
acquired the shares” shall be read as a reference to “the taxation year in which 
the employee disposed of or exchanged the shares”. 


That portion of subsec. 7(1.1) following para. (c) amended by 1994, c. 7, Sch. I1D(1991, 
c. 49), subsec. 4(3), to substitute “read as a reference to” for “read as”, applicable to 
1988 et seq. 


Selected Cases [subsec. 7(1.1)]: Ward v. R., [1998] 4 C.T.C. 2129 (TCC) (Tax- 
payer failed to establish employment relationship to enable access to stock option 
rules); Aylward y. R., [1997] 2 C.T.C. 2748 (TCC) (Section 7, when applicable, over- 
rides subsec. 84(1)); Wiebe et al. v. R., [1987] 1 C.T.C. 145 (FCA) (Provision inappli- 
cable to shares acquired in 1978 pursuant to option agreement entered before March 
31, 1977 where agreement was radically changed at time of share purchase). 


Interpretation Bulletins: IT-96R6: Options granted by corporations to acquire 
shares, bonds, or debentures and by trusts to acquire trust units; [T-113R4: Benefits to 
employees — stock options; IT-171R2: Non-resident individuals — computation of 
taxable income earned in Canada and non-refundable tax credits (archived). 
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I.T. Technical News: 19 (Change in position in respect of GAAR — section 7). 
Advance Tax Rulings: ATR-15: Employee stock option plan. 


(1.11) Non-arm’s length relationship with trusts — For the 
purposes of this section, a mutual fund trust is deemed not to deal at 
arm’s length with a corporation only if the trust controls the 
corporation. 

History: Subsec. 7(1.11) added by 1999, c. 22, subsec. 3(4), applicable to 1998 er seq. 


(1.2) [Repealed under former Act] 


(1.3) Order of disposition of securities — For the purposes of 
this subsection, subsections (1.1) and (8), subdivision c, paragraph 
110(1)(d.01), subparagraph 110(1)(d.1)@i) and subsections 110(2.1) 
and 147(10.4), and subject to subsection (1.31) and paragraph 
(14)(c), a taxpayer is deemed to dispose of securities that are identi- 
cal properties in the order in which the taxpayer acquired them and, 
for this purpose, 


(a) where a taxpayer. acquires a particular security (other than 
under circumstances to which subsection (1.1) or (8) or 
147(10.1) applies) at a time when the taxpayer also acquires or 
holds one or more other securities that are identical to the partic- 
ular security and are, or were, acquired under circumstances to 
which any of subsections (1.1), (8) or 147(10.1) applied, the tax- 
payer is deemed to have acquired the particular security at the 
‘time immediately preceding the earliest of the times at which the 
taxpayer acquired those other securities; and 


(b) where a taxpayer acquires, at the same time, two or more 
identical securities under circumstances to which either subsec- 
tion (1.1) or (8) applied, the taxpayer is deemed to have acquired 
the securities in the order in which the agreements under which 
the taxpayer acquired the rights to acquire the securities were 
made. 
Related Provisions: 7(1.31) — Disposition of newly-acquired security; 47(3) — No 
cost averaging for securities for which deferral provided; 248(12) — Identical 
properties. 
History: Subsec. 7(1.3) amended by 2001, c. 17, subsec. 2(2), applicable to securities 
acquired, but not disposed of, before February 28, 2000 and to securities acquired after 
February 27, 2000. The subsec. formerly read: 
(1.3) For the purpose of subsection (1.1), a taxpayer shall be deemed to dispose 
of shares that are identical properties in the order in which the taxpayer acquired 
them. 


1.T. Technical News: 19 (Disposition of identical properties acquired under a s. 7 
securities option). 


(1.31) Disposition of newly-acquired security — Where a 
taxpayer acquires, at a particular time, a particular security under an 
agreement referred to in subsection (1) and, on a day that is no later 
than 30 days after the day that includes the particular time, the tax- 
payer disposes of a security that is identical to the particular secur- 
ity, the particular security is deemed to be the security that is so 
disposed of if 


(a) no other securities that are identical to the particular security 
are acquired, or disposed of, by the taxpayer after the particular 
time and before the disposition; 


(b) the taxpayer identifies the particular security as the security 
so disposed of in the taxpayer’s return of income under this Part 
for the year in which the disposition occurs; and 


(c) the taxpayer has not so identified the particular security, in 
accordance with this subsection, in connection with the disposi- 
tion of any other security. 

Related Provisions: 47(3)(b) — No averaging of cost on disposition of securities: 

248(12) — Identical properties. 

History: Subsec. 7(1.31) added by 2001, c. 17, subsec. 2(2), applicable to securities 


acquired, but not disposed of, before February 28, 2000 and to securities. acquired after 
February 27, 2000. 


(1.4) Exchange of options — Where 


(a) a taxpayer disposes of rights under an agreement referred to 
in subsection (1) to acquire securities of a particular qualifying 
person that made the agreement or of a qualifying person with 
which it does not deal at arm’s length (which rights and securi- 
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ties are referred to in this subsection as the “exchanged option” 
and the “old securities”, respectively), 


(b) the taxpayer receives no consideration for the disposition of 
the exchanged option other than rights under an agreement with 
a person (in this subsection referred to as the “designated per- 
son’) that is 


(i) the particular person, 


(11) a qualifying person with which the particular person does 
not deal at arm’s length immediately after the disposition, 


(iii) a corporation formed on the amalgamation or merger of 
the particular person and one or more other corporations, 


(iv) a mutual fund trust to which the particular person has 
transferred property in circumstances to which subsection 
132.2(1) applied, or 

(v) a qualifying person with which the corporation referred to 
in subparagraph (iii) does not deal at arm’s length immedi- 
ately after the disposition 


to acquire securities of the designated person or a qualifying per- 
son with which the designated person does not deal at arm’s 
length (which rights and securities are referred to in this subsec- 
tion as the “new option” and the “new securities”, respectively), 
and 


(c) the amount, if any, by which 
(1) the total value of the new securities immediately after the 
disposition 

exceeds 


(ii) the total amount payable by the taxpayer to acquire the 
new securities under the new option 


does not exceed the amount, if any, by which 


(ii) the total value of the old securities immediately before 
the disposition 


exceeds 


(iv) the amount payable by the taxpayer to acquire the old 
securities under the exchanged option, 


for the purposes of this section, 


(d) the taxpayer is deemed (other than for the purposes of sub- 
paragraph (9)(d)(i1)) not to have disposed of the exchanged op- 
tion and not to have acquired the new option, 


(e) the new option is deemed to be the same option as, and a 
continuation of, the exchanged option, and 


(f) if the designated person is not the particular person, the des- 
ignated person is deemed to be the same person as, and a contin- 
uation of, the particular person. 


Related Provisions: 110(1.7), (1.8) — Reduction in exercise price of option. 


History: Paras. 7(1.4)(a) and (d) amended by 2001, c. 17, subsecs. 2(3) and (4), the 
amendment to para. (a) applicable to 1998 et seg. and the amendment to para. (d) appli- 
cable to 2000 et seg. The paras. formerly read: 


(a) a taxpayer disposes of rights under an agreement referred to in subsection (1) 
or (1.1) to acquire securities of a particular qualifying person that made the 
agreement or of a qualifying person with which it does not deal at arm’s length 
(which rights and securities are referred to in this subsection and paragraph 
110())(d) as the “exchanged option” and the “old securities”, respectively), 


(d) the taxpayer is deemed not to have disposed of the exchanged option and not 
to have acquired the new option, 


Subsec. 7(1.4) amended by 1999, c. 22, subsec. 3(5), applicable to 1998 et seg. The 
subsec. formerly read: 


(1.4) For the purposes of this section and paragraph 110(1)(d), where 


(a) a taxpayer disposes of rights under an agreement referred to in subsection 
(1) or (1.1) to acquire shares of the capital stock of a particular corporation 
that made the agreement or of a corporation with which the particular corpo- 
ration does not deal at arm’s length (which rights and shares are referred to 
in this subsection and paragraph 110(1)(d) as the “exchanged option” and 
the “old shares”, respectively), 


(b) the taxpayer receives no consideration for the disposition of the ex- 
changed option other than rights under an agreement with 


(i) the particular corporation, 
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(ii) a corporation with which the particular corporation does not deal at 
arm’s length immediately after the disposition, 


(iii) a corporation formed on the amalgamation or merger of the particu- 
lar corporation and one or more other corporations, or 


(iv) a corporation with which the corporation referred to in subpara- 
graph (iii) does not deal at arm’s length immediately after the 
disposition 


to acquire shares of its capital stock or of the capital stock of a corporation 
with which it does not deal at arm’s length (which rights and shares are 
referred to in this subsection and paragraph 110(1)(d) as the “new option” 
and the “new shares”, respectively), and 


(c) the amount, if any, by which 
(i) the total value of the new shares immediately after the disposition 
exceeds 


(ii) the total amount payable by the taxpayer to acquire the new shares 
under the new option 


does not exceed the amount, if any, by which 
(ili) the total value of the old shares immediately before the disposition 
exceeds 


(iv) the amount payable by the taxpayer to acquire the old shares under 
the exchanged option, 


the following rules apply: 


(d) the taxpayer shall be deemed not to have disposed of the exchanged op- 
tion and not to have acquired the new option, 


(e) the new option shall be deemed to be the same option as, and a continua- 
tion of, the exchanged option, and 

(f) the corporation referred to in subparagraph (b)(ii), (iii) or (iv), as the case 
may be, shall be deemed to be the same corporation as, and a continuation 
of, the particular corporation. 


Subsec. 7(1.4) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 4(4), applicable 
to 1988 et seg. except that where a taxpayer so elects by notifying the Minister of 
National Revenue in writing, the subsec. is not applicable with respect to dispositions 
of property by the taxpayer before July 14, 1990. Subsec. 7(1.4) formerly read: 


(1.4) Rules where options exchanged — For the purposes of this section and 
paragraph 110(1)(d), where a taxpayer exchanges rights that the taxpayer has 
acquired under an agreement referred to in this section (in this subsection re- 
ferred to as an “exchanged option”) on an amalgamation or merger of two or 
more corporations and receives no consideration for the disposition of the ex- 
changed option other than rights under an agreement of the corporation resulting 
from the amalgamation or merger to issue or sell to the taxpayer shares of its 
capital stock or of the capital stock of a corporation with which it does not deal 
at arm’s length (in this subsection referred to as a “new option’’), the following 
rules apply: 


(a) the taxpayer shall be deemed not to have disposed of the exchanged op- 
tion and not to have acquired the new option; 


(b) the new option shall be deemed to be the same option as, and a continua- 
tion of, the exchanged option; and 


(c) the amalgamated or merged corporation shall be deemed to be the same 
corporation as, and a continuation of, each predecessor corporation. 


Interpretation Bulletins: IT-96R6: Options granted by corporations to acquire 
shares, bonds, or debentures and by trusts to acquire trust units; IT-113R4: Benefits to 
employees — stock options. 


(1.5) Rules where securities exchanged — For the purposes 
of this section and paragraphs 110(1)(d) to (d.1), where 


(a) a taxpayer disposes of or exchanges securities of a particular 
qualifying person that were acquired by the taxpayer under cir- 
cumstances to which either subsection (1.1) or (8) applied (Gn 
this subsection referred to as the “exchanged securities”), 


(b) the taxpayer receives no consideration for the disposition or 
exchange of the exchanged securities other than securities (in 
this subsection referred to as the “new securities”) of 


(i) the particular qualifying person, 


(ii) a qualifying person with which the particular qualifying 
person does not deal at arm’s length immediately after the 
disposition or exchange, 


(iii) a corporation formed on the amalgamation or merger of 
the particular qualifying person and one or more other 
corporations, 
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(iv) a mutual fund trust to which the particular qualifying 
person has transferred property in circumstances to which 
subsection 132.2(1) applied, or 


(v) a qualifying person with which the corporation referred to 
in subparagraph (iii) does not deal at arm’s length immedi- 
ately after the disposition or exchange, and 


(c) the total value of the new securities immediately after the 
disposition or exchange does not exceed the total value of the 
old securities immediately before the disposition or exchange, 


the following rules apply: 


(d) the taxpayer is deemed not to have disposed of or exchanged 
the exchanged securities and not to have acquired the new 
securities, 


(e) the new securities are deemed to be the same securities as, 
and a continuation of, the exchanged securities, except for the 
purpose of determining if the new securities are identical to any 
other securities, 


(f) the qualifying person that issued the new securities is deemed 
to be the same person as, and a continuation of, the qualifying 
person that issued the exchanged securities, and 


(g) where the exchanged securities were issued under an agree- 
ment, the new securities are deemed to have been issued under 
that agreement. 


Related Provisions: 47(3)(a) — No averaging of cost on disposition of securities; 
110(1)(d) — Employee stock options. 


History: Subsec. 7(1.5) amended by 2001, c. 17, subsec. 2(5), applicable to disposi- 
tions and exchanges of securities by a taxpayer that occur after February 27, 2000. The 
subsec. formerly read: 


(1.5) Rules where shares exchanged — For the purposes of this section and 
paragraph 110(1)(d.1), where 


(a) a taxpayer disposes of or exchanges shares of a Canadian corporation 
that were acquired by the taxpayer under an agreement referred to in subsec- 
tion (1.1) (in this subsection referred to as the “exchanged shares’), 


(b) the taxpayer receives no consideration for the disposition or exchange of 
the exchanged shares other than shares (in this subsection referred to as the 
“new shares’’) of 


(1) the corporation, 


(ii) a corporation with which the corporation does not deal at arm’s 
length immediately after the disposition or exchange, 


(iii) a corporation formed on the amalgamation or merger of the corpo- 
ration and one or more other corporations, or 


(iv) a corporation with which the corporation referred to in subpara- 
graph (iii) does not deal at arm’s length immediately after the disposi- 
tion or exchange, and 


(c) the total value of the new shares immediately after the disposition or 
exchange does not exceed the total value of the old shares immediately 
before the disposition or exchange, 


the following rules apply: 


(d) the taxpayer shall be deemed not to have disposed of or exchanged the 
exchanged shares and not to have acquired the new shares, 


(e) the new shares shall be deemed to be the same shares as, and a continua- 
tion of, the exchanged shares, 


(f) the corporation that issued the new shares shall be deemed to be the same 
corporation as, and a continuation of, the corporation that issued the ex- 
changed shares, and 


(g) where the exchanged shares were issued under an agreement, the new 
shares shall be deemed to have been issued under that agreement. 


The opening words of subsec. 7(1.5) substituted by 1994, c. 21, s. 3, applicable to 1992 
et seg. The opening words of that subsec. formerly read: 


(1.5) Exchange of shares — For the purposes of subsection (1.1) and para- 
graph 110(1)(d.1), where 


Subsec. 7(1.5) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 4(4), applicable 
to 1988 et seg. except that where a taxpayer so elects by notifying the Minister of 
National Revenue in writing, the subsec. is not applicable to dispositions of property by 
the taxpayer before July 14, 1990. Subsec. 7(1.5) formerly read: 


(1.5) Rules where shares exchanged — For the purposes of subsection (1.1) 
and paragraph 110(1)(d.1), where, in circumstances where subsection 85.1(1) or 
87(4) apply, a taxpayer acquires shares of a Canadian corporation (in this sub- 
section referred to as “new shares”) in exchange for shares of a Canadian corpo- 
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ration acquired under an agreement referred to in, subsection (1.1) (in this sub- 
section referred to as “exchanged shares”), the following rules apply: 
(a) the taxpayer shall be deemed not to have} disposed of or exchanged the 
exchanged shares and not to have acquired the new shares; 
(b) the new shares shall be deemed to be the same shares as, and a continua- 
tion of, the exchanged shares; 
(c) the purchaser (within the meaning assigned by section 85.1) or the new 
corporation (within the meaning assigned by section 87), as the case may be, 
shall. be deemed to be the same corporation as, and a continuation of, the 
corporation that issued the exchanged shares; and 


(d) where the exchanged shares were issued under an agreement, the new 
shares shall be deemed to have been issued under that agreement. 


interpretation Bulletins: IT-96R6: Options granted by corporations to acquire 
shares, bonds, or debentures and by trusts to acquire trust’units; [T-113R4: Benefits to 
employees — stock options. 


(1.6) Emigrant — For the purposes of this section and paragraph 
110(1)(d.1), a taxpayer is deemed not to have disposed of a share 
acquired under circumstances to which subsection (1.1) applied 
solely because of subsection 128.1(4). 

Related Provisions: 128.1(4)(d.1) — Calculation of gain from deemed disposition 
on emigration. 

History: Subsec. 7(1.6) added by 2001, c. 17, subsec. 2(5), applicable after 1992. 


(1.7) Rights ceasing to be exercisable — For the purposes of 
paragraphs (1)(b) and 110(1)(d), where a taxpayer receives at a par- 
ticular time one or more particular amounts in respect of rights of 
the taxpayer to acquire securities under an agreement referred to in 
subsection (1) ceasing to be exercisable in accordance with the 
terms of the agreement, and the cessation would not, if this Act 
were read without reference to this subsection, constitute a transfer 
or disposition of those rights by the taxpayer, 


(a) the taxpayer is deemed to have disposed of those rights at the 
particular time to a person with whom the taxpayer was dealing 
at arm’s length and to have received the particular amounts as 
consideration for the disposition; and 


(b) for the purpose of determining the amount, if any, of the ben- 
efit that the taxpayer is deemed by paragraph (1)(b) to have re- 
ceived as a consequence of the disposition referred to in para- 
graph (a), the taxpayer is deemed to have paid an amount to 
acquire those rights equal to the amount, if any, by which 


(i) the amount paid by the taxpayer to acquire those rights 
(determined without reference to this subsection) 


exceeds 


(i) the total of all amounts each of which is an amount re- 
ceived by the taxpayer before the particular time in respect of 
the cessation. 


History: Subsec. 7(1.7) added by 2001, c. 17, subsec. 2(5), applicable to amounts re- 
ceived on or after March 16, 2001, other than amounts received on or after that day 


(a) pursuant to an agreement in writing made before that day in settlement of 
claims arising as a result of a cessation occurring before that day; or 


(b) pursuant to an order or judgment issued before that day in respect of claims 
arising as a result of a cessation occurring before that day. 


(2) Securities held by trustee [deemed held by em- 
ployee] — If a security is held by a trustee in trust or otherwise, 
whether absolutely, conditionally or contingently, for an employee, 
the employee is deemed, for the purposes of this section and 
paragraphs 110(1)(d) to (d.1), 


(a) to have acquired the security at the time the trust began to so 
hold it; and 


(b) to have exchanged or disposed of the security at the time the 
trust exchanged it or disposed of it to any person other than the 
employee. : 
Related Provisions: 8(12) — Forfeiture of securities by employee; 104(21.2) — 
Capital gains exemption flowed through trust; 110.6(16) — Personal trust. 
History: The opening words of subsec. 7(2) amended by 2001, c. 17, subsec. 2(6), 
applicable to 2000 et seg. The opening words formerly read: 
(2) If a security is held by a trustee in trust or otherwise, whether absolutely, 


conditionally or contingently, for an employee, the employee is deemed, for the 
purposes of this section and paragraphs 110(1)(d) and (d.1), 
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Subsec. 7(2) amended by 1999, c. 22, subsec. 3(6), applicable to 1998 et seg. The 
subsec. formerly read: 
(2) Shares held by trustee — Where a share is held by a trustee in trust or 
otherwise, whether absolutely, conditionally or contingently, for an employee, 
the employee shall be deemed, for the purposes of this section and paragraphs 
‘110(1)(d) and (d.1), 
(a) to have acquired the share at the time the trust commenced so to hold it; 
and 
(b) to have exchanged or disposed of the share at the time the trust ex- 
changed it or disposed of it to any person other than the employee. 


Interpretation Bulletins: IT-113R4: Benefits to employees — stock options. 


(3) Special provision [taxable benefit is under s. 7 only] — 
If a particular qualifying person has agreed to sell or issue securities 
of the particular person, or of a qualifying person with which it does 
not deal at arm’s length, to an employee of the particular person or 
of a qualifying person with which it does not deal at arm’s length, 


(a) except as provided by this section, the employee is deemed 
to have neither received nor enjoyed any benefit under or be- 
cause of the agreement; and 


(b) the income for a taxation year of any person is deemed to be 
not less than its income for the year would have been if a benefit 
had not been conferred on the employee by the sale or issue of 
the securities. 

History: Subsec. 7(3) amended by 1999, c. 22, subsec. 3(6), applicable to 1995 et seq., 


except that the reference in para. 7(3)(b) to “person” shall be read as “corporation” in 
respect of benefits conferred before March 1998. The subsec. formerly read: 


(3) Where a corporation has agreed to sell or issue shares of the capital stock of 
the corporation or of a corporation with which it does not deal at arm’s length to 
an employee of the corporation or of a corporation with which it does not deal at 
arm’s length 
(a) no benefit shall be deemed to have been received or enjoyed by the em- 
ployee under or by virtue of the agreement for the purpose of this Part ex- 
cept as provided by this section; and 
(b) the income for a taxation year of the corporation or of a corporation with 
which it does not deal at arm’s length shall be deemed to be not less than its 
income for the year would have been if a benefit had not been conferred on 
the employee by the sale or issue of the shares to the employee or to a per- 
son in whom the employee’s rights under the agreement have become 
vested. 


Selected Cases [subsec. 7(3)]: Placer Dome Inc. v. Canada, [1992] 2 C.T.C. 99 
(FCA); leave to appeal to SCC refused (March 18, 1993), Doc. 23247 [unreported] 
(Payments by taxpayer into employees’ stock purchase plan not deductible); Kaiser 
Petroleum Ltd. v. Canada, [1990] 2 C.T.C. 439 (FCA); leave to appeal to SCC refused 
(1991), 136 N.R. 407 (note) (Compensation paid to employees to terminate employees’ 
stock option was non-deductible capital outlay). 


Interpretation Bulletins: IT-96R6: Options granted by corporations to acquire 
shares, bonds, or debentures and by trusts to acquire trust units; IT-113R4: Benefits to 
employees — stock options. 

1.T. Technical News: 7 (stock options plans — receipt of cash in lieu of shares). 
Advance Tax Rulings: ATR-64: Phantom stock award plan. 


(4) Application of subsec. (1) — For greater certainty it. is 
hereby declared that, where a person to whom any provision of sub- 
section (1) would otherwise apply has ceased to be an employee 
before all things have happened that would make that provision ap- 
plicable, subsection (1) shall continue to apply as though the person 
were still an employee and as though the employment were still in 
existence. 

Selected Cases [subsec. 7(4)]: Grohne v. Canada, [1989] 1 C.T.C. 434 (FCTD) 
(Shares acquired by director/shareholder pursuant to rights offering were not benefit 
received by virtue of office); Hurd y. R., [1981] C.T.C. 209 (FCA) (Benefit from exer- 


cise of option taxable where U.S. resident performed duties in Canada in year of exer- 
cise. No treaty exemption). 


Interpretation Bulletins: IT-113R4: Benefits to employees — stock options. 


(5) Non-application of this section — This section does not 
apply if the benefit conferred by the agreement was not received in 
respect of, in the course of, or by virtue of, the employment. 

Selected Cases [subsec. 7(5)]: Grohne v. Canada, [1989] 1 C.T.C. 434 (FCTD) 


(Shares acquired by director/shareholder pursuant to rights offering were not benefit 
received by virtue of office). 


(6) Sale to trustee for employees — If a particular qualifying 
person has entered into an arrangement under which securities of 


Subdivision a— Office or Employment 


the particular person, or of a qualifying person with which it does 
not deal at arm’s length, are sold or issued by either person to a 
trustee to be held by the trustee in trust for sale to an employee of 
the particular person or of a qualifying person with which it does 
not deal at arm’s length, 


(a) for the purposes of this section (other than subsection (2)) 
and paragraphs 110(1)(d) to (d.1), 


(i) any particular rights of the employee under the arrange- 
ment in respect of those securities are deemed to be rights 
under a particular agreement with the particular person under 
which the particular person has agreed to sell or issue securi- 
ties to the employee, 


(ii) any securities acquired under the arrangement by the em- 
ployee or by a person in whom the particular rights have be- 
come vested are deemed to be securities acquired under the 
particular agreement, and 


(iii) any amounts paid or agreed to be paid to the trustee for 
any securities acquired under the arrangement by the em- 
ployee or by a person in whom the particular rights have be- 
come vested are deemed to be amounts paid or agreed to be 
paid to the particular person for securities acquired under the 
particular agreement; and 


(b) subsection (2) does not apply in respect of securities held by 
the trustee under the arrangement. 


History: The opening words of para. 7(6)(a) amended to replace “*110(1)(d) and (d.1)” 
with “110(1)(d) to (d.1)” by 2001, c. 17, subsec. '2(7), applicable to 2000 et seg. 


Subsec. 7(6) amended by 1999, c. 22, subsec. 3(7), applicable to 1998 er seg. The 
subsec. formerly read: 


(6) Where a corporation has entered into an arrangement under which shares of 
the capital stock of the corporation or of a corporation with which it does not 
deal at arm’s length are sold or issued by either corporation to a trustee to be 
held by the trustee in trust for sale to an employee of the corporation or of a 
corporation with which it does not deal at arm’s length, 


(a) for the purposes of this section (except subsection (2)) and paragraphs 
110(1)(d) and (d.1), any rights of the employee under the arrangement in 
respect of those shares, any shares acquired thereunder by the employee or 
by a person in whom those rights have become vested, and any amounts paid 
or agreed to be paid to the trustee for any shares acquired thereunder by the 
employee or any such person, shall be deemed to be; respectively, rights 
under, shares acquired under, and amounts paid or agreed to be paid to the 
corporation for shares acquired under, an agreement with the corporation 
under which the corporation has agreed to sell or issue shares to the em- 
ployee; and 


(b) subsection (2) does not apply in respect of shares held by the trustee 
under the arrangement. 


All that portion of subsec. 7(6) preceding para. (b) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 4(5), applicable to 1988 et seg. That portion formerly read: 


(6) Shares purchased by trustee for employees — Where a corporation has 
entered into an arrangement whereby shares of the corporation or of a corpora- 
tion with which it does not deal at arm’s length are purchased by a trustee to be 
held by the trustee in trust for sale to an employee of the corporation or of a 
corporation with whom it does not deal at arm’s length, 
(a) for the purposes of this section except subsection (2), any rights of the 
employee under the arrangement in respect of those shares, any shares ac- 
quired thereunder by the employee or by a person in whom rights of the 
employee thereunder in respect of those shares have become vested, and any 
amounts paid or agreed to be paid to the trustee for any shares acquired 
thereunder by the employee or any such person, shall be deemed to be, re- 
spectively, rights under, shares acquired under, and amounts paid or agreed 
to be paid to the corporation for shares acquired under, an agreement with 
the corporation whereby the corporation has agreed to sell or issue shares to 
the employee; and 


Advance Tax Rulings: ATR-15: Employee stock option plan. 
(7) Definitions — The definitions in this subsection apply in this 


section and in subsection 47(3), paragraphs 53(1)G) and 110(1)(d) 
and (d.01) and subsections 110(1. 5), (1.6) and’(2.1). 


Proposed Amendment — 7(7) opening words 


ey Definitions — The following definitions apply in this section 
and in subsection 47(3), paragraphs 53(1)G), 110(1)(d) and (d.01) 
and subsections 110(1.5) to (1.8) and (2.1). 


S. 7(8) 


Application: The July 18, 2005 draft legislation (Part 2— technical), s. 49, will 
amend the opening words of subsec. 7(7) to read as above, applicable after 1998, 
except that they do not apply to a right under an agreement to which subsec. 7(7) — 
does not (except for the purpose of applying para. 73)b)) apply; and before 2000, 
the opening words are to be read as follows: 


7) The definitions in this ‘subse tion apply in. this section and in paragraph 
1 ( I)(d) and subsections 110¢ : 


nical Notes: Subsection UD) efines ‘hie expressions alee persére "and 
“security” for the purposes of section 7 and certain other provisions of the Act relat- 
ing to those agreements. “Qualifying person” is defined as a corporation or a mutual 
fund trust, “Security” ss ee as a share issued pa a corporation or a unit of a 
mutual fund trus : - 


Subsection 7(7) ed to have these dillon es for the purposes. of 
new subsections 110(1.7) and (1.8). New subsection 110(1.7) ensures that a reduc- 
tion in the exercise price under an employee security option will not disqualify the 
provided from claiming ae security epuon deduction ee pre oe: 


endment’ which toh af f 98, is , consequential to the ena iment of new 
subsections 110(1 a) and Cd. 8). For ditional eon see a commentary to 
those subsections, - eee : 


“qualifying person” means a corporation or a mutual fund trust. 


“security” of a qualifying person means 


(a) if the person is a corporation, a share of the capital stock of 
the corporation; and 


(b) if the person is a mutual fund trust, a unit of the trust. 


History: The opening words of subsec. 7(7) amended by 2001, c. 17, subsec. 2(8), 
applicable after 1997, except that 
(a) it does not apply to a right under an agreement to which the subsec. as enacted 
> S.C. 1999, c. 22,'s. 3(7), does not (except for the purpose of applying para. 
7(3)(b)) apply; and 


(b) before 2000, the opening words of the subsec., as amended, shall be read as: 


(7) The definitions in this subsection apply in this section and in paragraph 
110(1)(d) and subsections 110(1.5) and (1.6).” 


The opening words formerly read: 
(7) The definitions in this subsection apply in this section and in paragraph 
110(1)(d). 

Subsec. 7(7) added by 1999, c. 22, subsec. 3(7), applicable after 1994 but, except for 


the purpose of applying para. 7(3)(b), it does not apply to a right under an agreement 
made before March 1998 to sell or issue trust units to an individual unless 


(a) the right was outstanding at the end of February 1998 and was not disposed of 
before March 1998 in circumstances to which para. 7(1)(b), as amended, applies; 
and 
(b) the individual so elects in writing filed with the Minister of National Revenue 
on or before:the later of 
(i) the filing-due date for the individual’s taxation year that includes the earlier 
of 


'(A) the time of the individual’s death, and 
(B) the time that the right was first disposed of after February 1998, and 
(i) January 1, 2000. 


(8) Deferral in respect of non-CCPC employee options — 
Where a particular qualifying person (other than a Canadian-con- 
trolled private corporation) has agreed to sell or issue securities of 
the particular qualifying person (or of a qualifying person with 
which it does not deal at arm’s length) to a taxpayer who is an em- 
ployee of the particular qualifying person (or of a qualifying person 
with which the particular qualifying person does not deal at arm’s 
length), in applying paragraph (1)(a) in respect of the taxpayer’s 
acquisition of a security under the agreement, the reference in that 
paragraph to “the taxation year in which the employee acquired the 
securities” shall be read as a reference to “the taxation year in 
which the employee disposed of or exchanged the securities” if 

(a) the acquisition is a qualifying acquisition; and 

(b) the taxpayer elects, in accordance with subsection (10), to 

have this subsection apply in respect of the acquisition. 
Related Provisions: 7(1.3) — Order of disposition of securities; 7(9) — Meaning of 
“qualifying acquisition”; 7(10)— Election for the purpose of subsec. (8); 7(13) — 


Revocation of election; 7(14) — Deferral deemed valid at CRA’s discretion; 7(15) — 
No source withholding required when deferred benefit included; 7(16) — Prescribed 


S. 7(8) 


form required while security held; 47(3)(a) — No averaging of cost on disposition of 
securities. 


History: Subsec. 7(8) added by 2001, c. 17, subsec. 2(9), applicable to 2000 er seq. 
Regulations: 200(5) (information return). 


(9) Meaning of “qualifying acquisition” — For the purpose of 
subsection (8), a taxpayer’s acquisition of a security under an agree- 
ment made by a particular qualifying person is a qualifying acquisi- 
tion if 
(a) the acquisition occurs after February 27, 2000; 
(b) the taxpayer would, if this Act were read without reference 
to subsection (8), be entitled to deduct an amount under para- 
graph 110(1)(d) in respect of the acquisition in computing in- 
come for the taxation year in which the security is acquired; 
(c) where the particular qualifying person is a corporation, the 
taxpayer was not, at the time immediately after the agreement 
was made, a person who would, if the references in the portion 
of the definition “specified shareholder” in subsection 248(1) 
before paragraph (a) to “in a taxation year” and “at any time in 
the year” were read as references to “at any time” and “at that 
time”, respectively, be a specified shareholder of any of 


(i) the particular qualifying person, 


(ii) any qualifying person that, at that time, was an employer 
of the taxpayer and was not dealing at arm’s length with the 
particular qualifying person, and 


(iii) the qualifying person of which the taxpayer had, under 
the agreement, a right to acquire a security; and 


(d) where the security is a share, 


(1) it is of a class of shares that, at the time the acquisition 
occurs, is listed on a prescribed stock exchange, and 


(ii) where rights under the agreement were acquired by the 
taxpayer as a result of one or more dispositions to which sub- 
section (1.4) applied, none of the rights that were the subject 
of any of the dispositions included a right to acquire a share 
of a class of shares that, at the time the rights were disposed 
of, was not listed on any prescribed stock exchange. 


Proposed Amendment — 7(9)(d)(ii 
Letter from Dept. of Finance, December 12, 2003: 
Monsieur, 


La présente vient compléter 2 lettre que vous avez recue da Minswe des finances en 
réponse a votre lettre du 14 avril 2003 et fait également suite a plusieurs conversations 
telephoniques entre des agents de ce ministére et des représentants de votre firme. 


Dans votre lettre du 14 avril 2003, vous nous demandiez d’ apporter une modification a 
la Loi de Vimpot sur le revenu (LIR), Cette demande avait pour but de permettre aux 
détenteurs d’options d’achat d’action de pouvoir continuer a bénéficier des avantages 
du report du paragraphe 7(8) LIR dans un contexte d'une réorganisation papillon par 
dérivation d’une société dont les actions sont cotées a une bourse de valeur prescrite 
(« Bourse ») ce qui, dans le présent cas, est impossible en raison du sous-alinéa 
7(9)(d)Gi) LIR. 


Voici notre compréhension des événements pertinents que vous nous avez présentés : 


° Une société (« Cédante »), dont toutes les actions sont des actions ordinaires cotées 
a une Bourse, voudrait effectuer un papillon par dérivation afin d’isoler les activ- 
ités de l'une de ses filiales (« Cédée »), dont les actions ne sont pas cotées a une 
Bourse. Cédante détient 100% des actions ordinaires de Cédée. 


Cédante va procéder 4 un remaniement de son capital-actions par cout Aue 
action ordinaire de Cédante sera échangée contre une nouvelle action ordinaire et 
une action privilégiée de reorganisation (« Action de réorganisation »). La valeur 
des Actions de réorganisation correspondra a la valeur des actions de Cédée. Le 
paragraphe 86(1) LIR s’appliquera 4 cette transaction. 


Concurremment, les employés (« Détenteurs ») qui détiennent des options pouvant 
€tre exercées sur les anciennes actions ordinaires de Cédante obtiendront, pour 
chacune de leurs options, une Opnen pouvant étre exercée sur les nouvelles actions 
ordinaires de Cédante ainsi qu'une option pouvant etre exercée sur les actions 


ordinaires de Cédée. Cet échange répondra aux régles établies au paragraphe 71.4) 
LIR. 


Une nouvelle société (« Nouce ») sera créée. Les actionnaires és Cédante eden, 
en faveur de Nouco, leurs Actions de réorganisation de Cédante et, en contrepartie, 
Nouco leur émettra des actions ordinaires de Nouco. Cet échange s’effectuera en 


conformité avec les régles établies au paragraphe 85(1) ou 85(1.1) LIR, et constitu- 


era un « échange autorisé » au sens du paragraphe 55(1) LIR, répondant notam- 
ment a la condition prévue au sous-alinéa b)(i) de cette définition. 


bh 
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2 oe * pour hatisfaire Pobtigalion contractuelle de Cédante as traiter les Détenteurs de 
la méme maniére que les actionnaires. lorsque des 1 (onaannits due capital- 
tions ont lieu; : 


— ede permettre aux Détenteuts de ne pas perdr le Paes de croissance c 
 chacune des entreprises qui. Seront séparses Pp réorganisation. - 


Selon le. paragraphe 7(1) LIR, un employé qt acquiert une action a la suite de la levée 
d'une option, doit inclure dans son revenu, a titre d’avantage imposable en ‘raison de 
son emploi, la différence entre la valeur de l’action au moment de I’ acquisition de cette 
derniére et le prix payé pour | obtenir. Généralement, cet avantage doit etre ajoute au 
revenu de Vemployé dans Pannée de I’ oe de Bacon 2 


L’une de ces conditions exige que |action sous-jacente al ‘option soit i 
Bourse. De plus, en vertu du sous-alinéa 7(9)d)(ii) LIR, lorsque Voption ayant s servi a 
acquérir l’action a été acquise par suite d’une ou de plusieurs dispositions auxquelles le 
paragraphe 7(1 4) LIR s’est appliqué, une exigence supplémentaire doit tre Tespectée: 
aucune option qui n’a été disposée pouvait étre exercée, ace moment, sur une action 
qui n était pas inscrite 2 une Bourse. 


Dans la réorganisation que yous nous. avez soumise, cet a exigence ne sera pas 
satisfaite car, au moment de la disposition des options pouvant étre exercées sur les 
actions ordinaires de Cédée, ces actions ne seront pas inscrites 4 une Bourse. Done, une 
telle réorganisation de Cédante vient mettre fin a la possibilité, pour les Détenteurs, de 
reporter Vimposition de l’avantage _ a 7 a des actions tel au permis Pe le 
paragraphe 78) LIR. : 


Toutefois, prenant en comlacraicn que les options originales (de Cédaate) et = op- 
tions finales (de Cessionnaire) seront sur des actions cotées 4 une Bourse, et que dans 
les faits, les Détenteurs n’auront jamais la possibilité d’exercer leurs droits sur une 
société dont les actions n’appartiennent pas a une catégorie d’ actions cotée 4 la Bourse, 
vous croyez que cette conséquence ne devrait pas résulter de ce genre de 
réorganisation. 


Dans Ces circonstances, nous sommes : ‘accord que la détention temporaire des oplons 
visant des actions qui ne sont pas coté @ une Bourse, c’est-a-dire, les options sur les. 
actions de Cédée, ne devrait pas empécher les Détenteurs de pouvoir bénéficier du re- 
port autorisé au paragraphe 7(8) LIR. Done, nous sommes préts a recommander, au 
Ministre des Finances, une modification 4 la LIR qui ferait en sorte qu’une telle cons€- 
quence ne résulterait pas de la réorganisation que vous nous avez présentée. 


En vous remerciant pour votre collaboration et en espérant que la présente lettre saura 
yous étre utile, veuillez agréer, Monsieur Drouin, a oe de 1 nos sentiments 
distingués. . 
Directeur, Division de da legislation de impos, Direction de la politique de F impor 
Brian Ernewein : 


History: Subsec. 7(9) added by 2001, c. 17, subsec. 2(9), applicable to 2000 er seq. 


Regulations: 3200, 3201 (prescribed stock exchange). 


(10) Election for the purpose of subsection (8) — For the 
purpose of subsection (8), a taxpayer’s election to have that subsec- 
tion apply in respect of the taxpayer’s acquisition of a particular 
security under an agreement referred to in subsection (1) is in ac- 
cordance with this subsection if 


(a) the election is filed, in prescribed form and manner at a par- 
ticular time that is before January 16 of the year following the 
year in which the acquisition occurs, with a person who would 
be required to file an information return in respect of the acqui- 
sition if subsection (8) were read without reference to paragraph 


(8)(b); 


(b) the taxpayer is resident in Canada at the time the acquisition 
occurs; and 


Subdivision a — Office or Employment 


(c) the specified value of the particular security does not exceed 
the amount by which 


(i) $100,000 
exceeds 


(ii) the total of all amounts each of which is the specified 
value of another security acquired by the taxpayer at or 
before the particular time under an agreement referred to in 
subsection (1), where 


(A) the taxpayer’s right to acquire that other security first 
became exercisable in the year that the taxpayer’s right to 
acquire the particular security first became exercisable, 
and 


(B) at or before the particular time, the taxpayer has 
elected in accordance with this subsection to have subsec- 
tion (8) apply in respect of the acquisition of that other 
security. 

Related Provisions: 7(11) — Meaning of “specified value”; 7(12) — Order of exer- 


cise of identical options; 7(13) — Revocation of election; 220(3.2), Reg. 600 — Late 
filing of election. 


History: Subsec. 7(10)-added by 2001, c. 17, subsec. 2(9), applicable to 2000 er seg. 
An election under subsec. 7(10) to have subsec. 7(8) apply in respect of a security 
acquired in 2000 is deemed to have been filed in a timely manner if it is filed before 
August 14, 2001. 


Forms: T1212: Statement of deferred stock option benefits. 


(11) Meaning of “specified value” — For the purpose of para- 
graph (10)(c), the specified value of a particular security acquired 
by a taxpayer under an agreement referred to in subsection (1) is the 
amount determined by the formula 


A/B 
where 


A is the fair market value, determined at the time the agreement 
was made, of a security that was the subject of the agreement at 
the time the agreement was made; and 
is 
(a) except where paragraph (b) applies, 1, and 
(b) where the number or type of securities that are the subject 
of the agreement has been modified in any way after the time 
the agreement was made, the number of securities (including 
any fraction of a security) that it is reasonable to consider the 
taxpayer would, at the time the particular security was ac- 
quired, have a right to acquire under the agreement in lieu of 
one of the securities that was the subject of the agreement at 
the time the agreement was made. 


History: Subsec. 7(11) added by 2001, c. 17, subsec. 2(9), applicable to 2000 er seq. 


(12) Identical options — order of exercise — Unless the con- 
text otherwise requires, a taxpayer is deemed to exercise identical 
rights to acquire securities under agreements referred to in subsec- 
tion (1) 
(a) where the taxpayer has designated an order, in the order so 
designated; and 


(b) in any other case, in the order in which those rights first be- 
came exercisable and, in the case of identical rights that first be- 
came exercisable at the same time, in the order in which the 
agreements under which those rights were acquired were made. 


Related Provisions: 248(12) — Identical properties. 
History: Subsec. 7(12) added by 2001, c. 17, subsec. 2(9), applicable to 2000 er seg. 


(13) Revoked election — For the purposes of this section (other 
than this subsection), an election filed by a taxpayer to have subsec- 
tion (8) apply to the taxpayer’s acquisition of a security is deemed 
never to have been filed if, before January 16 of the year following 
the year in which the acquisition occurs, the taxpayer files with the 
person with whom the election was filed a written revocation of the 
election. 


Related Provisions: 220(3.2), Reg. 600 — Late revocation of election. 
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History: Subsec. 7(13) added by 2001, c. 17, subsec. 2(9), applicable to 2000 et seg. A 
written request under subsec. 7(13) to revoke an election in respect of a security ac- 
quired in 2000 is deemed to have been filed in a timely manner if it is filed before 
August 14, 2001. 


(14) Deferral deemed valid — For the purposes of this section 
and paragraph 110(1)(d), where a taxpayer files 1n election to have 
subsection (8) apply in respect of the taxpayer’s acquisition of a 
particular security and subsection (8) would not apply to the acqui- 
sition if this section were read without reference to this subsection, 
the following rules apply if the Minister so notifies the taxpayer in 
writing: 

(a) the acquisition is deemed, for the purpose of subsection (8), 

to be a qualifying acquisition; 

(b) the taxpayer is deemed to have elected, in accordance with 

subsection (10), at the time of the acquisition, to have subsection 

(8) apply in respect of the acquisition; and 


(c) if, at the time the Minister sends the notice, the taxpayer has 
not disposed of the security, the taxpayer is deemed (other than 
for the purpose of subsection (1.5)) to have disposed of the se- 
curity at that time and to have acquired the security immediately 
after that time other than under an agreement referred to in sub- 
section (1). 

History: Subsec. 7(14) added by 2001, c. 17, subsec. 2(9), applicable to 2000 et seg. 


(15) Withholding — Where, because of subsection (8), a taxpayer 
is deemed by paragraph (1)(a) to have received a benefit from em- 
ployment in a taxation year, the benefit is deemed to be nil for the 
purpose of subsection 153(1). 


History: Subsec. 7(15) added by 2001, c. 17, subsec. 2(9), applicable to 2000 et seg. 


(16) Prescribed form for deferral — Where, at any time in a 
taxation year, a taxpayer holds a security that was acquired under 
circumstances to which subsection (8) applied, the taxpayer shall 
file with the Minister, with the taxpayer’s return of income for the 
year, a prescribed form containing prescribed information relating 
to the taxpayer’s acquisition and disposition of securities under 
agreements referred to in subsection (1). 

History: Subsec. 7(16) added by 2001, c. 17, subsec: 2(9), applicable to 2000 er seq. 
Forms: T1212: Statement of deferred stock option benefits. 

Selected Cases [s. 7]: Panini v. R., [2005] 2 C.T.C. 2252 (TCC) (Assessments 
allowed beyond statutory delay where taxpayer ignored stock option benefits); Alcatel 
Canada Inc. v. R., [2005] 2 C.T.C. 2001 (TCC) (“Expenditure” for company was value 
forgone on treasury shares issued at less than FMY). 

Definitions [s. 7]: “amount” — 248(1); “arm’s length” — 7(1.11), 251(1); “Cana- 
dian-controlled private corporation” — 125(7), 248(1); “Canadian corporation” — 
89(1), 248(1); “class of shares” — 248(6); “corporation” — 248(1), Interpretation Act 
35(1); “designated person” — 7(1.4)(b); “disposed”, “disposition” —7(1.6), 248(1): 
“employee”, “employer”, “employment” — 248(1); “exchanged option” — 7(1.4)(a): 
“exchanged securities’, “exchanged shares” — 7(1.5)(a); “identical” — 248(12); “Min- 
ister” — 248(1); “mutual fund trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 
132.2(3)(n) [draft], 248(1); “new option” — 7(1.4)(b); “new securities”, “new 
shares” — 7(1.4)(b); “old securities”, “old shares’ —7(1.4)(a); “person”, “pre- 
scribed’ — 248(1); “prescribed stock exchange” — 248(29), Reg. 3200, 3201: “pro- 
perty” — 248(1); “qualifying acquisition” — 7(9); “qualifying person” — 7(7); “resi- 
dent in Canada” —250; “securities”, “security” —7(7); “share”, “specified 
shareholder” — 248(1); “specified value” —7(11); “taxation year” — 249; “tax- 
payer” — 248(1); “trust” — 104(1), 248(1), (3); “written” — Jnterpretation Act 
35(1)“‘writing”’. 

Interpretation Bulletins: IT-495R3: Child care expenses. 


Deductions 


8. (1) Deductions allowed — In computing a taxpayer’s income 
for a taxation year from an office or employment, there may be de- 
ducted such of the following amounts as are wholly applicable to 
that source or such part of the following amounts as may reasonably 
be regarded as applicable thereto: 


(a) [Repealed] 


History: Para. 8(1)(a) repealed by 2001, c. 17, subsec. 3(1), applicable to 1998 er seq. 
The para. formerly read: 


(a) volunteers’ [emergency workers’] deduction — in respect of each em- 
ployer of the taxpayer that is a government, municipality or public authority, the 


S. 8(1)(a) 


lesser of $1,000 and the total of all amounts received in the year by the taxpayer 
from the employer that are 
(i) included in the taxpayer’s income for the year from an office or employ- 
ment, and 


(ii) from the performance, as a volunteer, of the taxpayer’s duties as 


(A) an ambulance technician, 

(B) a firefighter, or 

(C) a person who assists in the search or rescue of individuals or in other 
emergency situations, 


except that no amount may be so deducted in respect of an employer if the tax- 
payer is employed in the year, otherwise than as a volunteer, by the employer in 
connection with the performance of any of the duties referred to in subparagraph 
(ii) or of similar duties; 


Para. 8(1)(a) added by 1999, c. 22, subsec. 4(1), applicable to 1998 et seq. 


(b) legal expenses of employee — amounts paid by the tax- 
payer in the year as or on account of legal expenses incurred by 
the taxpayer to collect or establish a right to salary or wages 
owed to the taxpayer by the employer or former employer of the 
aera dad 


. Proposed Amendment — — 8(1 )(b) 


6) iosel expenses of employee. —— amounts pe by: ake 
taxpayer in the year as or on account of legal expenses in-— 
‘curred by the taxpayer to collect, or to establish Tight to, 
amount owed to the taxpayer that, if received by the tz xpayer, 
would be required by this subdivision to wee included : in ee 
puting the taxpayer’s income;  ——r——“_—sSs 


Application: The July 18, 2005 draft legislation (Part 2 — techoical), ees 50( i) : 
will amend para. 8(1 \(b) to read as above. applicable to amounts paid i in 2001 ét seq. 


Technical Notes: Paragraph 8(1)(b) allows the deduction of amounts. paid by the 
taxpayer to collect or establish a right fo salaty or — owed to mike os ay ie ; 
taxpayer's employer or former employer. _ : : -. 


Concern has been expressed that where an amount is not 1 owed to ite elves di- 
rectly by the employer, any legal expenses incurred by the taxpayer would not be 
deductible under paragraph 8(1)(b), even though the amount, when received, would _ 
be taxable as employment income. This would be the case, for example, with respect 
to legal fees incurred by a taxpayer to collect insurance benefits. under « a ese or 
accident insurance policy provided through an employer. 2 ee 
Par, agraph 8(1)(b) is amended to allow a deduction for legal expenses bane i Cs 
taxpayer to collect. or establish'a right to collect, an amount that, if received, would — 
be included in computing the taxpayer's employment income. 


Related Provisions: 6(1)(j) — Reimbursements and awards; 6(8)— GST rebate 
included in income; 60(0.1)(i)(B) — Legal expenses re retiring allowance. 


Selected Cases [para. 8(1)(b)]: Loo v. R., [2004] 4 C.T.C. 247 (FCA) (Provision 
applies where taxpayer attempting to establish entitlement to more than had been paid); 
Wilson v. Canada, [1990] 2 C.T.C..169 (FCTD); aff’d [1991] 2 C.T.C. 69 (FCA) (Le- 
gal expenses for defending criminal charges, not deductible). 


Interpretation Bulletins: IT-99RS5: Legal and accounting fees. 


Forms: 1777: Statement of employment expenses; T4044: Employment expenses 
[guide]. 


(c) clergy residence — where, in the year, the taxpayer 


(i) is a member of the clergy or of a religious order or a regu- 
lar minister of a religious denomination, and 


(11) is 
(A) in charge of a diocese, parish or congregation, 
(B) ministering to a diocese, parish or congregation, or 


(C) engaged exclusively in full-time administrative ser- 
vice by appointment of a religious order or religious 
denomination, 


the amount, not exceeding the taxpayer’s remuneration for. the 
year from the office or employment, equal to 


(iii) the total of all amounts including amounts in respect of 
utilities, included in computing the taxpayer’s income for the 
year under section 6 in respect of the residence or other liv- 
ing accommodation occupied by the taxpayer in the course 
of, or because of, the taxpayer’s office or employment as 
such a member or minister so in charge of or ministering to a 
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diocese, parish or congregation, or so engaged in such ad- 
ministrative service, or 


(iv) rent and utilities paid by the taxpayer for the taxpayer’s 
principal place of residence (or other principal living accom- 
modation), ordinarily occupied during the year by the tax- 
payer, or the fair rental value of such a residence (or other 
living accommodation), including utilities, owned by the tax- 
payer or the taxpayer’s spouse or common-law partner, not 
exceeding the lesser of 


(A) the greater of 


(I) $1,000 multiplied by the number of months (to a 
maximum of ten) in the year, during which the tax- 
payer is a person described in subparagraphs (i) and 
(ii), and 

(II) one-third of the taxpayer’s remuneration for the 
year from the office or employment, and 


(B) the amount, if any, by which 


(1) the rent paid or the fair rental value of the residence 
or living accommodation, including utilities 


exceeds 


(II) the total of all amounts each of which is an 
amount deducted, in connection with the same accom- 
modation or residence, in computing an individual’s 
income for the year from an office or employment or 
from a business (other than an amount deducted under 
this paragraph by the taxpayer), to the extent that the 
amount can reasonably be considered to relate to the 
period, or a portion of the period, in respect of which 
an amount is claimed by the taxpayer under this 
paragraph; 

Related Provisions: 8(10)—Employer’s certificate required; 146(1)“earned in- 

come’’(a)(1) — Earned income for RRSP purposes includes value of residence. 


History: Para. 8(1)(c) amended by 2001, c. 17, subsec. 3(2), applicable to 2001 er seq. 
The para. formerly read: 


(c) clergyman’s residence — where the taxpayer is a member of the clergy or 
of a religious order or a regular minister of a religious denomination, and is in 
charge of or ministering to a diocese, parish or congregation, or engaged exclu- 
sively in full-time administrative service by appointment of a religious order or 
religious denomination, an amount equal to 


(1) the value of the residence or other living accommodation occupied by the 
taxpayer in the course of or by virtue of the taxpayer’s office or employment 
as such a member or minister so in charge of or ministering to a diocese, 
parish or congregation, or so engaged in such administrative service, to the 
extent that that value is included in computing the taxpayer’s income for the 
year by virtue of section 6, or 


(1i) rent paid by the taxpayer for a residence or other living accommodation 
rented and occupied by the taxpayer, or the fair rental value of a residence or 
other living accommodation owned and occupied by the taxpayer, during the 
year but not, in either case, exceeding the taxpayer’s remuneration from the 
taxpayer's office or employment as described in subparagraph (i); 


Selected Cases: Canadian Council of Christian Charities vy. Canada (Minister of 
Finance), [1999] 3 C.T.C. 123 (FCTD) (Access to tax policy documents restricted); 
Fitch v. R., [1999] 2 C.T.C. 2419 (TCC) (Mere teaching falls short of ministering to 
congregation); Austin y. R., [1999] 2 C.T.C. 2270 (TCC) (Role of taxpayer in context 
of particular denomination is factor); Zylstra v. MNR, [1997] 2 C.T.C. 203 (FCA) (De- 
duction denied where no “religious order” involved. 


Interpretation Bulletins: IT-99R5: Legal and accounting fees; IT-141R: Clergy 
residence deduction. 


Registered Charities Newsletters: 23 
deduction). 


(did you know? clergy residence 


Forms: T1 General income tax return, Line 231; T1223: Clergy residence deduction; 
T2200: Declaration of conditions of employment. 


(d) teachers’ exchange fund contribution —a single 
amount, in respect of all employments of the taxpayer as a 
teacher, not exceeding $250 paid by the taxpayer in the year to a 
fund established by the Canadian Education Association for the 
benefit of teachers from Commonwealth countries present in 
Canada under a teachers’ exchange arrangement; 


Subdivision a — Office or Employment 


(e) expenses of railway employees — amounts disbursed 
by the taxpayer in the year for meals and lodging while em- 
ployed by a railway company 


(i) away from the taxpayer’s ordinary place of residence as a 
relieving telegrapher or station agent or on ‘maintenance and 
repair work, or 


(ii) away from the municipality and the metropolitan area, if 
there is one, where the taxpayer’s home terminal was lo- 
cated, and at a location from which, by reason of distance 
from the place where the taxpayer maintained a self-con- 
tained domestic establishment in which the taxpayer resided 
and actually supported a spouse or common-law partner or a 
person dependent upon the taxpayer for support and con- 
nected with the taxpayer by blood relationship, marriage or 
common-law partnership or adoption, the taxpayer could not 
reasonably be expected to return daily to that place, 


to the extent that the taxpayer has not been reimbursed and is not 
entitled to be reimbursed in respect thereof; 
Related Provisions: 6(6) — Employment — remote and special work sites; 6(8) — 
GST rebate included in income; 8(1)(h) — Travelling expenses; 8(11) — GST; 67.1 — 
Expenses for food, etc.. 
History: Subpara. 8(1)(e)(ii) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner’, and by Sch. 2, s. 10, to replace “marriage” with 
“marriage or common-law partnership”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Interpretation Bulletins: IT-518R: Food, beverages and entertainment expenses. 


Information Circulars: 73-21R8: Claims for meals and lodging expenses of trans- 
port employees. 


Forms: TL2: Claim for meals and lodging expenses. 


(f) sales expenses [of commission employee] — where 
the taxpayer was employed in the year in connection with the 
selling of property or negotiating of contracts for the taxpayer’s 
employer, and 


(i) under the contract of employment was required to pay the 
taxpayer's Own expenses, 


(11) was ordinarily required to carry on the duties of the em- 
ployment away from the employer’s place of business, 


(iii) was remunerated in whole or part by commissions or 
other similar amounts fixed by reference to the volume of the 
sales made or the contracts negotiated, and 


(iv) was not in receipt of an allowance for travel expenses in 
respect of the taxation year that was, by virtue of subpara- 
graph 6(1)(b)(v), not included in computing the taxpayer’s 
income, 


amounts expended by the taxpayer in the year for the purpose of 
earning the income from the employment (not exceeding the 
commissions or other similar amounts referred to in subpara- 
graph (iii) and received by the taxpayer in the year) to the extent 
that such amounts were not 


(v) outlays, losses or replacements of capital or payments on 
account of capital, except as described in paragraph (j), 


(vi) outlays or expenses that would, by virtue of paragraph 
18(1)(1), not be deductible in computing the taxpayer’s in- 
come for the year if the employment were a business carried 
on by the taxpayer, or 


(vii) amounts the payment of which reduced the amount that 
would otherwise be included in computing the taxpayer’s in- 
come for the year because of paragraph 6(1)(e); 


Related Provisions: 6(1)(b)(v) — Allowance for travelling expenses; 6(8) — GST 
rebate included in income; 8(1)(h) — Travelling expenses; 8(1)(h.1) — Motor vehicle 
travelling expenses; 8(1)(j)— Auto and aircraft costs; 8(4) — Limitation — meals; 
8(9) — Limitation — aircraft expenses; 8(10)— Employer’s certificate; 8(13) — 
Work space in home; 18(1)(h) — Personal or living expenses; 18(1)(1) — Use of recre- 
ational facilities and club dues; 18(1)(r) —Limitation on employer deductibility; 


67.1 —50% limitation on expenses for meals and entertainment; 67.3 — Limitation re 
cost of leasing passenger vehicle; Reg. 102(2)(d)(i) — Effect of deduction on source 
withholdings. 
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History: Subpara. 8(1)(f)(vii) added by 1994, c. 7, Sch. II (1991, c. 49), subséc. 5(1), 
applicable to 1990 et seq. 


Selected Cases [para. 8(1)(f)]: Gifford v. R., [2004] 2 C.T.C. 1 (SCC) (Interest on 
borrowed funds used to acquire client list was “on account of capital” and not 
deductible); Gilling v. MNR, [1990] 1 C.T.C. 392 (FCTD) (Taxpayer paid salary for 
principal management function and commissions for secondary sales function ordina- 
rily required to carry on duties away from place of business): Verrier v. R., [1990] 1 
C.T.C. 313 (FCA); leave to appeal to SCC refused (1990), 120 N.R. 80 (note) (Gas and 
other expenses deductible where automobile salesperson required, by implied term of 
contract, to perform duties away from employer’s location); Malik v. MNR, [1989] 1 
C.T.C. 316 (FCTD) (Term of employment contract requiring real estate salesperson 
each year to show he was in good financial standing did not result in deductibility of 
interest payments on personal loan. Insufficient connection with employment); 
Thompson y. MNR, [1989] 2.C.T.C. 226 (FCTD) (Expenses for office in home owned 
by taxpayer disallowed except for portion of utilities). 


Regulations: 
withholdings. 


Interpretation Bulletins: IT-352R2: Employee’s expenses, including work space in 
home expenses; IT-421R2: Benefits to individuals, corporations and shareholders from 
loans or debt; IT-518R: Food, beverages and entertainment expenses; IT-522R: Vehi- 
cle, travel and sales expenses of employees. 


I.T. Technical News: 12 (1998 deduction limits and benefit rates for automobiles). 


102(2)(c)B,  107(2) — Deduction allowed in calculating source 


Forms: 1777: Statement of employment expenses; T2200: Declaration of conditions 
of employment; TD1X: Statement of commission income and expenses for payroll tax 
deductions; T4044: Employment expenses [guide]. 
(g) transport employee’s expenses — where the taxpayer 
was an employee of a person whose principal business was pas- 
senger, goods, or passenger and goods transport and the duties 
of the employment required the taxpayer, regularly, 


(i) to travel, away from the municipality where the em- 
ployer’s establishment to which the taxpayer reported for 
work was located and away from the metropolitan area, if 
there is one, where it was located, on vehicles used by the 
employer to transport the goods or passengers, and 


(11) while so away from that municipality and metropolitan 
area, to make disbursements for meals and lodging, 


amounts so disbursed by the taxpayer in the year to the extent 
that the taxpayer has not been reimbursed and is not entitled to 
be reimbursed in respect thereof; 
Related Provisions: 6(1)(b)(vii) — Allowance for travelling expenses; 6(8) — GST 
rebate included in income; 8(1)(h) — Travelling expenses; 8(11)— GST rebate 
deemed not to be reimbursement; 67.1 — Expenses for food, ete. 


Selected Cases [para. 8(1)(g)]: Crawford v. R., [2003] 4 C.T.C. 8 (FCA) (“Meals 
and lodging” to be read conjunctively); Hiscoe v. R., [2002] 4 C.T.C. 2438 (TCC) 
(Conjunctive nature of provision not considered); R. v. Creamer, [1976] C.T.C. 676 
(FCTD) (Expenses for meals not deductible where employer not principally in 
transportation); R. v. Deimert, [1976] C.T.C. 301 (FCTD) (Costs of travelling home for 
weekends not incurred in course of employment). 


Interpretation Bulletins: IT-254R2: Fishermen — employees and seafarers — value 
of rations and quarters (archived); IT-518R: Food, beverages and entertainment 
expenses. 

Information Circulars: 73-21R8: Claims for meals and lodging expenses of trans- 
port employees. 


Forms: TL2: Claim for meals and lodging expenses. 
(h) travel expenses — where the taxpayer, in the year, 


(i) was ordinarily required to carry on the duties of the office 
or employment away from the employer’s place of business 
or in different places, and 


(ii) was required under the contract of employment to pay the 
travel expenses incurred by the taxpayer in the performance 
of the duties, of the office or employment, 


amounts expended by the taxpayer in the year (other than motor 
vehicle expenses) for travelling in the course of the office or em- 
ployment, except where the taxpayer 


(iii) received an allowance for travel expenses that was, be- 
cause of subparagraph 6(1)(b)(v), (vi) or (vii), not included 
in computing the taxpayer’s income for the year, or 


(iv) claims a deduction for the year under paragraph (e), (f) 


or (g); 
Related Provisions: 6(8)— GST rebate included in income; 8(1)(h.1)— Motor 
vehicle travel expenses; 8(1)(j) — Auto and aireraft costs; 8(4) — Limitation — meals; 
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(9) — Limitation — aircraft expenses; 8(10) — Employer's certificate; 67.1 — 50% 
ee on expenses for meals; 81(3.1) — No tax on allowance or reimbursement for 
part-time employee’s travel expenses; Reg. 102(2)(d)(i) — Effect of deduction on 
source withholdings. 


History: Para. 8(1)(h) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 5(2), 
applicable to 1988 et seg. Para. (h) formerly read: 


(h) where the taxpayer, in the year, 


(i) was ordinarily required to carry on the duties of the employment away 
from the employer’s place of business or in different places, 


(ii) under the contract of employment was required to pay the travel ex- 
penses incurred by the taxpayer in the performance of the duties of the office 
or employment, and 


(iii) was not in receipt of an allowance for travel expenses that was, by virtue 
of subparagraph 6(1)(b)(v), (vi), (vii) or (vii.1), not included in computing 
the taxpayer’s income and did not claim any deduction for the year under 
paragraph (e), (f) or (g), 


amounts expended by the taxpayer in the year for travelling in the course of the 

employment; 
Selected Cases [para. 8(1)(h)]: Gariépy v. R., [2006] 2 C.T.C. 2033 (TCC) (Rent 
may qualify as travel expense); Jmray v. R., [1998] 4 C.T.C. 221 (FCTD) (“Ordinarily” 
can accommodate situation which occurs only once per year); Merten v. MNR, [1990] 2 
C.T.C. 444 (FCTD) (Travel expenses between home and worksites away from usual 
place of work deductible); Moore y. R., [1990] 1 C.T.C. 311 (FCA); leave to appeal to 
SCC refused (1990), 121 N.R. 322 (note) (Expenses for travelling pursuant to implied 
term of employment contract deductible. Expenses for travelling between work and 
home outside regular work hours not deductible); R. v. Chrapko, [1988] 2 C.T.C. 342 
(FCA) (Travelling expenses to place other than place where taxpayer ordinarily worked 
were deductible); R. v. Mina et al., [1988] 1 C.T.C. 380 (FCTD) (Insufficient allow- 
ance from employer does not preclude deduction of expenses in excess of allowance); 
Hoedel y. R., [1986] 2 C.T.C. 419 (FCA) (Expenses of police officer for transporting 
police dog deductible); R. v. Jeromel, [1986] 2 C.T.C. 207 (FCTD) (Expenses not de- 
ductible where contract permits, but does not require, travelling); Rozen v. R., [1986] 1 
C.T.C. 50 (FCTD) (Automobile expenses deductible where travelling required by im- 
plied term of contract); R. v. Patterson, [1982] C.T.C. 371 (FCTD) (Expenses deducti- 
ble where travelling ordinarily required). 


Regulations: 102(2)(c)B, 107(2)— Deduction allowed 
withholdings. 


in calculating source 


Interpretation Bulletins: IT-266: Taxation of members of provincial legislative 
assemblies (archived); IT-421R2: Benefits to individuals, corporations and sharehold- 
ers from loans or debt; IT-518R: Food, beverages and entertainment expenses; IT- 
522R: Vehicle, travel and sales expenses of employees. 


Information Circulars: 73-21R8: Claims for meals and lodging expenses of trans- 
port employees; 74-6R2: Power saw expenses. 


1.T. Technical News: 12 (1998 deduction limits and benefit rates for automobiles). 


Forms: 1777: Statement of employment expenses; T2200: Declaration of conditions 
of employment; TD1X: Statement of commission income and expenses for payroll tax 
deductions; T4044: Employment expenses [guide]. 


(h.1) motor vehicle travel expenses — where the taxpayer, 
in the year, 


(i) was ordinarily required to carry on the duties of the office 
or employment away from the employer’s place of business 
or in different places, and 


(11) was required under the contract of employment to pay 
motor vehicle expenses incurred in the performance of the 
duties of the office or employment, 


amounts expended by the taxpayer in the year in respect of mo- 
tor vehicle expenses incurred for travelling in the course of the 
office or employment, except where the taxpayer 


(iii) received an allowance for motor vehicle expenses that 
was, because of paragraph 6(1)(b), not included in computing 
the taxpayer’s income for the year, or 


(iv) claims a deduction for the year under paragraph (f); 


Related Provisions: 6(8) — GST rebate included in income; 8(1)(j) — Motor vehi- 
cle and aircraft costs; 8(10) — Certificate of employer; 18(1)(r) — Limitation on em- 
ployer deductibility; 67.3 — Limitation re cost of leasing passenger vehicle; 81(3.1) — 
No tax on allowance or reimbursement for part-time employee’s trave! expenses; Reg. 
102(2)(d)(i) — Effect of deduction on source withholdings. 


History: Para. 8(1)(h.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 5(3), appli- 
cable to 1988 et seq. 


Regulations: 102(2)(c)B, 


withholdings. 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt; IT-522R: Vehicle, travel and sales expenses of employees. 


107(2) — Deduction allowed in calculating source 
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1.T. Technical News: 12 (1998 deduction limits and benefit rates for automobiles). 


Forms: TD1X: Statement of commission income and expenses for payroll tax deduc- 
tions; T777: Statement of employment expenses; T2200: Declaration of conditions of 
employment, T4044: Employment expenses [guide]. 
(i) dues and other expenses. of performing duties — 
amounts Sab the Dei bia in ey vee as 


amended. tpi on on Assent, to sets thet an “expense. sdeceribed 6 in that 
paragraph that is paid [normally by the employer - —_ ~ ed.) on an employes, s behalf is 
deductible by the Bae 2 the I inc 

ing the -employee’s income. 


(i) annual professional membership dues the payment of 
which was necessary to maintain a professional status recog- 
nized by statute, 


(ii) office rent, or salary to an assistant or substitute, the pay- 
ment of which by the officer or employee was required by 
the contract of employment, 


(iii) the cost of supplies that were consumed directly in the 
performance of the duties of the office or employment and 
that the officer or employee was required by the contract of 
employment to supply and pay for, 


(iv) annual dues to maintain membership in a trade union as 
defined 


(A) by section 3 of the Canada Labour Code, or 


(B) in any provincial statute providing for the investiga- 
tion, conciliation or settlement of industrial disputes, 


or to maintain membership in an association of public ser- 
vants the primary object of which is to promote the improve- 
ment of the members’ conditions of employment or work, 


(v) annual dues that were, pursuant to the provisions of a col- 
lective agreement, retained by the taxpayer’s employer from 
the taxpayer’s remuneration and paid to a trade union or as- 
sociation designated in subparagraph (iv) of which the tax- 
payer was not a member, 


(vi) dues to a parity or advisory committee or similar body, 
the payment of which was required under the laws of a prov- 
ince in respect of the employment for the year, and 


(vii) dues to a professions board, the payment of which was 
required under the laws of a province, 


to the extent that the taxpayer has not been reimbursed, and is 
not entitled to be reimbursed in respect thereof; 


Related Provisions: 6(8)— GST rebate included in income; 8(1)(1.1) — Em- 
ployer’s portion of UI/EI premiums and CPP contributions deductible; 8(1)(r) — De- 
duction for tools of apprentice auto mechanic; 8(5) — Certain: dues not deductible; 
8(10) — Employer’s certificate; 8(11) — GST rebate deemed not to be reimbursement; 
8(13) — Limitation on home office expenses; Reg. 102(2)(d)(i) — Effect of deduction 
on source withholdings. 


History: Subpara. 8(1)(i)(vii) added by 1998, c. 19, subsec. 69(1), applicable to 1996 


et seq. 


Selected Cases [para. 8(1)(i)]: Crowe v. R., [2003] 3 C.T.C. 271 (FCA) (Judiciary 
not included in “public servants”); Montgomery v. MNR, [1999] 2.C.T.C. 196 (FCA); 
rev’g [1998] 1 C.T.C. 58 (FCTD); rev’g [1996] 1 C.T.C. 2796 (TCC) (“Recognized by 
statute” did not mean profession had to be fully regulated); Petrin v. Canada, [1991] 1 
C.T.C. 94 (FCTD) (No deduction for dues to association not recognized by statute); 
Thompson v. MNR, [1989] 2 C.T.C. 226 (FCTD) (Expenses for home office required 
under contract not deductible as “office rent” where no rent paid); Lucas y. R., [1987] 2 
C.T.C. 23 (FCTD) (Special increase in association dues due to strike deductible as “an- 
nual” dues). 


Subdivision a — Office or Employment 


Regulations: 100(3)(b) (deduction of dues by employer reduces source withholding); 
102(2)(c)B, 107(2) — Deduction allowed in calculating source withholdings. 


Interpretation Bulletins: IT-103R: Dues paid to a union or to a parity or advisory 
committee; IT-158R2: Employees’ professional membership dues; IT-352R2: Employ- 
ees’ expenses, including work space in home expenses. 


Information Circulars: 74-6R2: Power saw expenses. 
Charities Policies: CPC-008: Gift— Payment to a registered charity instead of 
paying union dues. 
Forms: T1 General — Line 212; T777: Statement of employment expenses; T2200: 
Declaration of conditions of employment; TD1X: Statement of commission income 
and expenses for payroll tax deductions; T4044: Employment expenses [guide]. 
(j) motor vehicle and aircraft costs — where a deduction 
may be made under paragraph (f), (h) or (h.1) in computing the 
taxpayer’s income from an office or employment for a taxation 
year, 


(i) any interest paid by the taxpayer in the year on borrowed 
money used for the purpose of acquiring, or on an amount 
payable for the acquisition of, property that is 


(A) a motor vehicle that is used, or 
(B) an aircraft that is required for use 


in the performance of the duties of the taxpayer’s office or 
employment, and 


(ii) such part, if any, of the capital cost to the taxpayer of 
(A) a motor vehicle that is used, or 
(B) an aircraft that is required for use 


in the performance of the duties of the office or employment 

as is allowed by regulation; 
Related Provisions: 6(8) — GST rebate included in income or reduces capital cost 
of vehicle or aircraft; 8(1)(f) — Salesman’s expenses; 8(1)(q) — Artists’ employment 
expenses; 8(9) — Limitation — aircraft expenses; 13(7) — Capital cost allowance — 
rules applicable; 13(7.1) — Deemed capital cost of certain property; 13(11) — Deduc- 
tions under 8(1)(j)(ii) deemed claimed as CCA; 67.2 — Interest on money borrowed 
for passenger vehicle; 67.3— Limitation re cost of leasing passenger vehicle; 
80(9)(c) — Reduction of capital cost on debt forgiveness ignored for purposes of para. 
8(1)G); 80.4—Loans; Reg. 102(2)(d)(i) —Effect of deduction on source 
withholdings. 


History: All that portion of para. 8(1)(j) preceding cl. (1)(B) substituted by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 5(4), applicable to 1988 et seg. That portion formerly 
read: 


(j) automobile and aircraft costs — where a deduction may be made under 
paragraph (f) or (h) in computing the taxpayer’s income from an office or em- 
ployment for a taxation year, 


(i) any interest paid by the taxpayer in the year on borrowed money used for 
the purpose of acquiring 
(A) an automobile that is used, or 


Cl. 8(1)(Gj)(ii)(A) amended to substitute “‘a motor vehicle” for “an automobile” by 1994, 
c. 7, Sch. II (1991, c. 49), subsec. 5(5), applicable to 1988 et seg. 


Selected Cases [para. 8(1)(j)]:; Maguire y. Canada, [1995] 2 C.T.C. 2048 (TCC) 
(Motor-driven boat is not a motor vehicle). 


Regulations: 102(2)(c)B, 107(2) — Deduction allowed in calculating source with- 
holdings; 1100(1)(a)(x), (x.1) (CCA rate is 30% on declining balance). 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt; IT-478R2: CCA — recapture and terminal loss; IT-504R2: 
Visual artists and writers; IT-522R: Vehicle, travel and sales expenses of employees; 
IT-525R: Performing artists. 

1.T. Technical News: 12 (1998 deduction limits and benefit rates for automobiles). 
Forms: 1777: Statement of employment expenses; TD1X: Statement of commission 
income and expenses for payroll tax deductions; T4044: Employment expenses [guide]. 


(k), (1) [Repealed under former Act] 


(1.1) C.P.P. contributions and U.I.A. [E.I.] premiums — 
any amount payable by the taxpayer in the year 
(i) as an employer’s premium under the Employment Insur- 
ance Act, or 
(ii) as an employer’s contribution under the Canada Pension 
Plan or under a provincial pension plan as defined in section 
3 of the Canada Pension Plan, 
_in respect of salary, wages or other remuneration, including gra- 
tuities, paid to an individual employed by the taxpayer as an as- 


pis 


S. 8(1)(m.2) 


sistant or substitute to perform the duties of the taxpayer’s office 
or employment if an amount is deductible by the taxpayer for 
the as under subparagraph (1)(ii) in respect of that individual; 


- Proposed Amendment — QPIP treated like 
Employment Insurance 


Dept. of Finance. news release 2005-050, July 19, 2005: See under 56(1 )(a)(iv). 


Related Provisions: 8(1)(i) — Expenses of performing duties; 60(e) — Deduction 
for '/ of self-employed person’s CPP contributions; 118.7 — Credit for taxpayer’s own 
CPP contributions. 


History: Subpara. 8(1)(1.1)(i) amended by 1996, c. 23, s. 171, to substitute “Employ- 
ment Insurance Act” for “Unemployment Insurance Act’, in force June 30, 1996. 


Interpretation Bulletins: IT-352R2: Employee’s expenses, including work space in 
home expenses. 


(m) employee’s registered pension plan contribu- 
tions — the amount in respect of contributions to registered 
pension plans that, by reason of subsection 147.2(4), is deducti- 
ble in computing the taxpayer’s income for the year; 


Related Provisions: 20(1)(q) — Employer’s contribution to registered pension plan: 
60) — Transfer of superannuation benefits; 60(.01)—Transfer of surplus; 
60(j.02) — Payment to registered pension plan; 60(j.03) — Repayments of pre-1990 
pension benefits; 604.04) — Repayments of post-1989 pension benefits; 60.2(1) — 
Refund of undeducted past service AVCs; 127.52(1)(a) — Limitation on deduction for 
minimum tax purposes; 146(1)“earned income”(a)(i), 146(1)‘earned income’(c)(i) — 
Earned income for RRSP counted before deduction under 8(1)(m); 146(5) — Amount 
of RRSP premium deductible; 146(16) — RRSP — deduction on transfer of funds; 
149 — Exemptions. 


Regulations: 100(3)(a) (deduction of RPP contributions from payroll reduces source 
withholding). 


Interpretation Bulletins: 
contributions. 


IT-167R6: Registered pension plans — employee’s 


Information Circulars: 72-13R8: Employee’s pension plans. 


Registered Plans Compliance Bulletins: 2 (compensation for RPP purposes). 


Advance Tax Rulings: ATR-2: Contribution to pension plan for past service. 
(m.1) [Repealed under former Act] 


(m.2) employee RCA contributions — an amount contrib- 
uted by the taxpayer in the year to a pension plan in respect of 
services rendered by the taxpayer where the plan is a prescribed 
plan established by an enactment of Canada or a province or 
where 


(1) the plan is a retirement compensation arrangement, 


(11) the amount was paid to a custodian (within the meaning 

assigned by the definition “retirement compensation arrange- 

ment” in subsection 248(1)) of the arrangement who is resi- 

dent in Canada, and 

(411) either 
(A) the taxpayer was required, by the terms of the tax- 
payer’s office or employment, to contribute the amount, 
and the total of the amounts contributed to the plan in the 
year by the taxpayer does not exceed the total of the 
amounts contributed to the plan in the year by any other 
person in respect of the taxpayer, or 


(B) the plan is a pension plan the registration of which 
under this Act was revoked (other than a plan the registra- 
tion of which was revoked as of the effective date of its 
registration) and the amount was contributed in accor- 
dance with the terms of the plan as last registered; 


(C) [Repealed] 


Related Provisions: 18(11)(e) — No deduction for interest on money borrowed to 
make deductible contribution; 60(t)(ii) — Amount included under para. 56(1)(x) or (z) 
or subsec. 70(2); 60(u)(ii) — Deduction where amount included under para. 56(1)(y): 
146(1)“earned income”’(a)(i), 146(1)“earned income’’(c)(i) — Earned income for RRSP 
counted before deduction for 8(1)(m.2); 207.6(6)— Rules re prescribed plan or 
arrangement. 
History: The opening words of para. 8(1)(m.2) substituted by 1994, c. 21, subsec. 
4(1), applicable to 1992 et seg. The opening words of that para. formerly read: 
(m.2) employee RCA contributions — an amount contributed by the taxpayer 
in the year to a pension plan in respect of services rendered by the taxpayer 
where 


S. 8(1)(m.2) 


Cl. 8(1)(m.2)(iii)(C) repealed. by 


1994, c. 21, subsec. 4(2), applicable to 1992 er seq. 
That cl. formerly read: avr 


(C) the plan is a prescribed plan or arrangement, 
Cl. 8(1)(m.2)(iii)(C). added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 2, applicable to 
1992 et seq. 
Regulations: 100(3)(b. 1) (payroll deduction of employee contribution reduces source 
withholding); 6802, 6802.1(1) (prescribed plans). 
Forms: T4041: Retirement compensation arrangements [guide]. 


(n) salary reimbursement — an amount paid by or on behalf 
of the taxpayer in the year pursuant to an arrangement (other 
than an arrangement described in subparagraph (b)(ii) of the def- 
inition “top-up disability payment” in subsection 6(17)) under 
which the taxpayer is required to reimburse any amount paid to 
the taxpayer for a period throughout which the taxpayer did not 
perform the duties of the office or employment, to the extent that 


(i) the amount so paid to the taxpayer for the period was in- 
cluded in computing the taxpayer’s income from an office or 
employment, and 


(ii) the total of amounts so reimbursed does not exceed the 
total of amounts received by the taxpayer for the period 
throughout which the taxpayer did not perform the duties of 
the office or employment; 
Related Provisions: 8(1)(n.1) — Reimbursement of top-up disability payments. 
History: The opening words of para. 8(1)(n) amended by 1998, c. 19, subsec. 69(2), 
applicable to arrangements entered into after August 10, 1994. The opening words for- 
merly read: 
(n) an amount paid by or on behalf of the taxpayer in the year pursuant to an 
arrangement under which the taxpayer is required to reimburse any amount paid 


to the taxpayer for a period throughout which the taxpayer did not perform the 
duties of the office or employment, to the extent that 


(n.1) reimbursement of disability payments — where, 


(i) as a consequence of the receipt of a payment (in this para- 
graph referred to as the “deferred payment”) from an insurer, 
a payment (in this paragraph referred to as the “reimburse- 
ment payment’) is made by or on behalf of an individual to 
an employer or former employer of the individual pursuant to 
an arrangement described in subparagraph (b)(1i) of the defi- 
nition “top-up disability payment” in subsection 6(17), and 


(ii) the reimbursement payment is made 


(A) in the year, other than within the first 60 days of the 
year if the deferred payment was received in the immedi- 
ately preceding taxation year, or 


(B) within 60 days after the end of the year, if the de- 
ferred payment was received in the year, 


an amount equal to the lesser of 


(iii) the amount included under paragraph 6(1)(f) in respect 
of the deferred payment in computing the individual’s in- 
come for any taxation year, and 


(iv) the amount of the reimbursement payment; 


History: Para. 8(1)(n.1) added by 1998, c. 19, subsec. 69(3), applicable to reimburse- 
ment payments made after August 10, 1994, 


(0) forfeited amounts [salary deferral arrangement] — 
where at the end of the year the rights of any person to receive 
benefits under a salary deferral arrangement in respect of the 
taxpayer have been extinguished or no person has any further 
right to receive any amount under the arrangement, the amount, 
if any, by which the total of all deferred amounts under the ar- 
rangement included in computing the taxpayer’s income for the 
year and preceding taxation years as benefits under paragraph 
6(1)(a) exceeds the total of ; 


(i) all such deferred amounts received by any person in that 
year or preceding taxation years out of or under the 
arrangement, 


(ii) all such deferred amounts receivable by any person in 
subsequent, taxation years out of or under the arrangement, 
and 
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(iii) all amounts deducted under this paragraph in computing 
the taxpayer’s income for preceding taxation years in respect 
of deferred amounts under the arrangement; 


Related Provisions: 12(1)(n.2) — Inclusions — forfeited salary deferral amounts. 


(0.1) idem [employees profit sharing plan] — an amount 
that is deductible in computing the taxpayer’s income for the 
year because of subsection 144(9); 
Related Provisions: 6(1)(d) — Income inclusion from allocations under employees 
profit sharing plan. 


History: Para. 8(1)(0.1) added by 1994, c. 21, subsec. 4(3), applicable to 1992 er seq. 


Interpretation Bulletins: IT-379R: Employees profit sharing plans — allocations to 
beneficiaries. 


(p) musical instrument costs — where the taxpayer was 
employed in the year as a musician and as a term of the employ- 
ment was required to provide a musical instrument for a period 
in the year, an amount (not exceeding the taxpayer’s income for 
the year from the employment, computed without reference to 
this paragraph) equal to the total of 


(i) amounts expended by the taxpayer before the end of the 
year for the maintenance, rental and insurance of the instru- 
ment for that period, except to the extent that the amounts are 
otherwise deducted in computing the taxpayer’s income for 
any taxation year, and 


(ii) such part, if any, of the capital cost to the taxpayer of the 
instrument as is allowed by regulation; 
Related Provisions: 6(8) — GST rebate included in income or reduces capital cost 
of instrument; 8(1)(q) — Artists’ employment expenses deduction; 13(7), (7.1) — Cap- 
ital cost allowance —rules applicable; 13(11) — Deduction under 8(1)(p)(ii) deemed 
claimed as CCA; 80(9)(c) — Reduction of capital cost on debt forgiveness ignored for 
purposes of 8(1)(p). 
Selected Cases [para. 8(1)(p)]: Belkin v. R., [2006] 1 C.T.C. 2399 (TCC) (Com- 
puter was musical instrument). 
Regulations: |100(1)(a)(viii); Sch. Il:Cl. 8(i) (CCA rate is 20%). 


Interpretation Bulletins: IT-257R: Canada Council grants; IT-478R2: CCA — re- 
capture and terminal loss; IT-525R: Performing artists. 


(q) artists’ employment expenses — where the taxpayer’s 
income for the year from the office or employment includes in- 
come from an artistic activity 


(i) that was the creation by the taxpayer of, but did not in- 
clude the reproduction of, paintings, prints, etchings, draw- 
ings, sculptures or similar works of art, 


(ii) that was the composition by the taxpayer of a dramatic, 
musical or literary work, 


(iii) that was the performance by the taxpayer of a dramatic 
or musical work as an actor, dancer, singer or musician, or 


(iv) in respect of which the taxpayer was a member of a pro- 
fessional artists’ association that is certified by the Minister 
of Communications, 


amounts paid by the taxpayer before the end of the year in re- 
spect of expenses incurred for the purpose of earning the income 
from those activities to the extent that they were not deductible 
in computing the taxpayer’s income for a preceding taxation 
year, but not exceeding a single amount in respect of all such 
offices and employments of the taxpayer equal to the amount, if 
any, by which 
(v) the lesser of $1,000 and 20% of the total of all amounts 
each of which is the taxpayer’s income from an office or em- 
ployment for the year, before deducting any amount under 
this section, that was income from an artistic activity de- 
scribed in any of subparagraphs (i) to (iv), 
exceeds 


(vi) the total of all amounts deducted by the taxpayer for the 
year under paragraph (j) or (p) in respect of costs or expenses 
incurred for the purpose of earning the income from such an 
activity for the year; and 


History: Para. 8(1)(q) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 5(6), applica- 
ble with respect to amounts paid after 1990. 


Subdivision a — Office or Employment 


1995, c. 11: S. 46 of 1995, c. 11, in force July 12, 1996, provides as follows: 


46. Other references — Every reference made to the Minister of Communica- 
tions, the Minister of Multiculturalism and Citizenship and the Secretary of State 
of Canada in relation to any matter to which the powers, duties and functions of 
the Minister of Canadian Heritage extend by virtue of this Act, in any other Act 
of Parliament or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as a reference 
to the Minister of Canadian Heritage. 


Interpretation Bulletins: IT-257R: Canada Council grants; IT-504R2: Visual artists 
and writers; IT-525R: Performing artists. 
Forms: 1777: Statement of employment expenses; T4044: Employment expenses 
guide]. 
(r) apprentice mechanics’ tool costs — if the taxpayer 
was an eligible apprentice mechanic at any time after 2001 and 
before the end of the taxation year, the amount claimed by the 
taxpayer for the taxation year under this paragraph not exceed- 
ing the lesser of 


(i) the taxpayer’s income for the taxation year computed 
without reference to this paragraph, and 


(11) the amount determined by the formula 


(A=B)+C 
where 


A. is the total of all amounts each of which is the cost to the 
taxpayer of an eligible tool acquired in the taxation year 
by the taxpayer or, if the taxpayer first becomes employed 
as an eligible apprentice mechanic in the taxation year, 
the cost to the taxpayer of an eligible tool acquired by the 
taxpayer in the last three months of the preceding taxation 
year, 


is the lesser of 


(A) the value of A for the taxation year in respect of 
the taxpayer, and 


(B) the greater of $1,000 and 5% of the total of all 
amounts, each of which is the taxpayer’s income from 
employment for the taxation year as an eligible ap- 
prentice mechanic, computed without reference to this 
paragraph, and 


_ Proposed Amendment — 8(1)(r)(ii)B(B) 


Federal budget, Notice of Ways and Means Motion, May 2, 2006: (11) That 
the Act be amended to replace, for the 2007 and subsequent taxation years, the-refer- 
ence to “$1,000” in the description of B in subparagraph 8(1)(n)(ii) of the Act with a 
reference to “the total of $500 and the amount on a the Canada gs 
Credit for the taxation year is calculated”. 

Federal budget, pupploineniey Information, May 2, 2006: See at end of 
8(1)@) below. : 


C is the amount by which the amount ficiocanael under this 
subparagraph for the preceding taxation year in respect of 
the taxpayer exceeds the amount deducted under this par- 
agraph for that preceding taxation year by the taxpayer. 

Related Provisions: 6(8) — GST rebate included in income or reduces capital cost 
of tools; 8(6) — Eligible apprentice mechanic and eligible tool; 8(7) — Cost of tools; 
53(2)(m) — Deduction does not reduce adjusted cost base of tools; 56(1)(k) — Income 
inclusion on sale of tools; 85(5.1), 97(5)— Rollover of tools to corporation or 
partnership. 

History: Para. 8(1)(r) added by 2002, c. 9, subsec. 21(1), applicable to eligible tools 
acquired after 2001. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


Proposed Amendment — Tradespeople’s tool 
expenses 


Federal budget, Notice of Ways and Means Motion, May 2, 2006: 77. adespe- 
ople’s Tool Expenses : 


(9) That, for eligible tools doquired on or after May 2, 2006, 


(a) there may be deducted, in computing the income of an individual from employ- 
ment as a tradesperson 1 ina taxation year an amount not exceeding the lesser of 


(i) $500, and 
Gi) the amount, if any, determined by the formula 
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A = $1,000 (indexed after 2007) 
where 
A is the lesser of 


(A) the total cost to the individual to acquire in the year one or more tools 
that is an eligible tool, and 


(B) the amount otherwise determined to be indivicual’s income from eni- 
ployment as a tradesperson in the year: and © ; 


(b) for the purposes of this paragraph and paragraph (10), an “eligible tool” be a 
fool (including ancillary equipment) that 


(@) was not used for any purpose whatsoever a it is acquired by the 
individual, 


(ii) is certified by the individual’s employer in prescribed form to be required 
as a condition of, and for use in, the individual’s employment as a tradesperson 
in the year, and 


(ii) is, unless the device or equipment can be used’ only for the purpose of 
measuring, locating or calculating, not an electronic communication device or 
__ electronic data processing equipment. - 


10) That, where the cost of a property is included in oy an individual’s 
' deduction for eligible tools acquired in a taxation year. 


(a) for all ofher purposes of the Act, the individual’s cost of all such property 
acquired in the taxation year be reduced pro rata by the amount of the indivi- 
dual’s deduction in respect of such property for the year; and 


(b) if the property is disposed of by the individual (or by a person with whom 
the individual does not deal at arm’s length or by a corporation or partnership 
that acquired the property from any such person in a transaction to which sub- 

- section 85(1)} or 97(2) of the Act applied), the amount, if any, by which the 
proceeds of disposition of the property exceed the cost of the property, as ad- 
justed by subparagraph (a), be included in computing the income of the indivi- 
dual or of the person, corporation or partnership, as the case may be, for the 
taxation year in which the disposition occurs. 


Federal budget, Supplementary Information, May 2, 2006: Tradespeopie’s 
Tool Expenses 


Many employed tradespeople must provide their own tools as a condition of 
employment. 


To provide tax recognition for these costs, Budget 2006 proposes that the total cost of 
eligible new tools acquired by an employed tradesperson in a taxation year, in excess of 
$1,000 Gndexed after 2007), be deductible up to a maximum of $500 for that year. For 
the cost of tools to qualify for the deduction, the employer will have to certify that the 
employee is required to acquire those tools as a condition of, and for use in. the em- 
ployment. This deduction will be in addition to the proposed new Canada Employment 
Credit described above [see Proposed Amendment after 118.01 — ed.]. 


This measure will apply to new tools acquired on or after May 2, 2006. 


Apprentice vehicle mechanics will be eligible to claim the new $500 tools tax deduc- 
tion in addition to the existing apprentice vehicle mechanics’ tools deduction. How- 
ever, the parameters of the existing deduction will be modified to reflect the introduc- 
tion of the new tools tax deduction. Currently, apprentice vehicle mechanics can deduct 
the total cost of new tools acquired in a taxation year that is in excess of the greater of 
$1,000 and 5% of the individual's apprenticeship income for the year. For the 2007 and 
subsequent taxation years. the $1,000 threshold will be set at the amount on which the 
Canada Employment Credit for the year is calculated [see Proposed Amendment after 
{18.01 — ed.] plus $500. The 5% income threshold will continue to apply on | total new 
tools costs incurred by the apprentice. 

The cost of an employee’s tools for other income tax purposes will be the acquisition 
cost less the deductible portion of that cost. For example, if an employee (or a non- 
arm’s-leneth person) disposes of the tools for proceeds in excess of this reduced cost, 
the excess amount will be included in income in the year of disposition. However. tools 
will be eligible for the existing rollovers that apply to transfers of property to a corpora- 
tion or a partnership. 

The employee will also be eligible for a rebate of the goods and services 
tax/harmonized sales tax paid on the portion of the purchase price of the new tools that 
is deducted in computing employment income. 

Electronic communication devices and electronic data processing equipment will not 
qualify as eligible tools 

Department of Finance news release 2006-016, May 9, 2006: Minister of 
Finance. Tables Notice of Ways and Means Motion. to linplement Budget 2006 
Measures 


Budget 2006 also included a number of tax relief measures that are not included in this 
Notice. A future bill will include legislation to implement these measures, which in- 
clude: 


¢ Various other measures in support of students, apprentices and tradespeople. 


Selected Cases [subsec. 8(1)]: Furman vy. R., [2003] 4 C.T.C. 2228 (TCC) (Law- 


yers are not in “sales,” but rendering of legal services); Ontario Public Service 


S. 8(1) 


Employees Union v. Nat'l Citizens’ Coalition, [1990] 2 C.T.C. 163 (Ont CA) (Different 
taxation of business and employment incomes does not violate Charter). 


(1.1) [Not included in R.S.C. 1985] 


(2) General limitation — Except as permitted by this section, no 
deductions shall be made in computing a taxpayer’s income for a 
taxation year from an office or employment. 

Selected Cases [subsec. 8(2)]: Horbay v. R., [2003] 2 C.T.C. 2248 (TCC) (Mort- 
gage interest not equivalent to rent). 

Interpretation Bulletins: IT-352R2: Employee’s expenses, including work space in 
home expenses; IT-377R: Director’s, executor’s or juror’s fees (archived); IT-478R2: 
CCA — recapture and terminal loss. 


(3) [Repealed under former Act] 


(4) Meais — An amount expended in respect of a meal consumed 
by a taxpayer who is an officer or employee shall not be included in 
computing the amount of a deduction under paragraph (1)(f) or (h) 
unless the meal was consumed during a period while the taxpayer 
was required by the taxpayer’s duties to be away, for a period of not 
less than twelve hours, from the municipality where the employer’s 
establishment to which the taxpayer ordinarily reported for work 
was located and away from the metropolitan area, if there is one, 
where it was located. 


Related Provisions: 67.1 — 50% limitation on expenses for meals. 


Selected Cases [subsec. 8(4)]: Verrier v. R., [1990] 1 C.T.C. 313 (FCA); leave to 
appeal to SCC refused (1990), 120 N.R. 80 (note) (Gas and other expenses deductible 
where automobile salesperson required, by implied term of contract, to perform duties 
away from employer’s location); Healy v. R., [1979] C.T.C. 44 (FCA) (Expenses while 
at place where required to work one-third of year deductible). 


Interpretation Bulletins: IT-522R: Vehicle, travel and sales expenses of employees. 


Information Circulars: 73-21R8: Claims for meals and lodging expenses of trans- 
port employees. 


Forms: 1777: Statement of employment expenses; TD1X: Statement of commission 
income and expenses for payroll tax deductions; T4044: Employment expenses [guide]. 


(5) Dues not deductible — Notwithstanding subparagraphs 
(1)G@)G), Gv), (vi) and (vii), dues are not deductible under those sub- 
paragraphs in computing a taxpayer’s income from an office or em- 
ployment to the extent that they are, in effect, levied 


(a) for or under a superannuation fund or plan; 


(b) for or under a fund or plan for annuities, insurance (other 
than professional or malpractice liability insurance that is neces- 
sary to maintain a professional status recognized by statute) or 
similar benefits; or 


(c) for any other purpose not directly related to the ordinary op- 
erating expenses of the committee or similar body, association, 
board or trade union, as the case may be. 


Related Provisions: 8(1)(i)(i), (iv) — Professional and union dues deductible. 


History: The opening words of subsec. 8(5) and para. (c) amended by 1998, c. 19, 

subsec. 69(4). applicable to 1996 et seg. The opening words and para. formerly read: 
(5) Notwithstanding subparagraphs (1)(i)(i), (iv) and (vi), dues are not deductible 
under those subparagraphs in computing a taxpayer’s income from an office or 
employment to the extent that they are, in effect, levied 


(c) for any other purpose not directly related to the ordinary operating ex- 
penses of the committee or similar body, association or trade union to which 
they were paid. ‘ 


Interpretation Bulletins: IT-103R: Dues paid to a union or to a parity or advisory 
committee; IT-158R2: Employees’ professional membership dues. 


(6) Apprentice mechanics — For the purpose of paragraph 
(1)(), 
(a) a taxpayer is an eligible apprentice mechanic in a taxation 
year if, at any time in the taxation year, the taxpayer 


(i) is registered in a program established in accordance with 
the laws of a province that leads to designation under those 
laws as a mechanic licensed to repair self-propelled motor- 
ized vehicles, and 


(ii) is employed as an apprentice mechanic; 
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(b) an eligible tool is a tool (including ancillary equipment) that 


(i) is acquired by a taxpayer for use in connection with the 
taxpayer’s employment as an eligible apprentice mechanic, 


(ii) has not been used for any purpose before it is acquired by 
the taxpayer, and 

(iii) is certified in prescribed form by the taxpayer’s em- 
ployer to be required to be provided by the taxpayer as a con- 
dition of, and for use in, the taxpayer’s employment as an 
eligible apprentice mechanic; and 


(c) a taxpayer who, for a taxation year, is not an eligible appren- 
tice mechanic and has an excess amount determined under the 
description of C in subparagraph (1)(r)(ii) is, for the taxation 
year, entitled to claim a deduction under that paragraph as if that 
excess amount were wholly applicable to an employment of the 
taxpayer. 

Related Provisions: 8(7) — Cost of eligible tool; 85(5.1), 97(5) — Rollover of tools 

to corporation or partnership. 


History: Subsec. 8(6) added by 2002, c. 9, subsec. 21(2), applicable to eligible tools 
acquired after 2001. 


(7) Cost of tools of an apprentice mechanic — Except for 
the purpose of the description of A in subparagraph (1)(r)(ii), the 
cost to a taxpayer of an eligible tool the cost of which was included 
in determining the value of that description in respect of the tax- 
payer for a taxation year is the amount determined by the formula 


L 
a one 


where 


K_ is the cost to the taxpayer of the tool determined without refer- 
ence to this subsection; 


L is the amount that would be determined under subparagraph 
(1)(r)(ii) in respect of the taxpayer for the taxation year if the 
value of C in that subparagraph were nil; and 


M is the value of A determined under subparagraph (1)(r)(ii) in re- 
spect of the taxpayer for the taxation year. 


Related Provisions: 85(5.1), 97(5) — Rollover of tools to corporation or partner- 
ship; 257 — Formula cannot calculate to less than zero. 


History: Subsec. 8(7) added by 2002, c. 9, subsec. 21(2), applicable to eligible tools 
acquired after 2001. 


Interpretation Bulletins: [T-291R3: Transfer of property to a corporation under 
subsection 85(1). 


(8) [Repealed under former Act] 


(9) Presumption — Notwithstanding any other provision of this 
Act, the total of all amounts that would otherwise be deductible by 
a taxpayer pursuant to paragraph (1)(f), (h) or Gj) for travelling in 
the course of the taxpayer’s employment in an aircraft that is owned 
or rented by the taxpayer, may not exceed an amount that is reason- 
able in the circumstances having regard to the relative cost and 
availability of other modes of transportation. 

Related Provisions: 67 — General requirement that expenses be reasonable. 


Interpretation Bulletins: IT-522R: Vehicle, travel and sales expenses of employees. 


(10) Certificate of employer — An amount otherwise deductible 
for a taxation year under paragraph (1)(c), (f), (h) or (h:1) or sub- 
paragraph (1)(i)(11) or (iii) by a taxpayer shall not be deducted un- 
less a prescribed form, signed by the taxpayer’s employer certifying 
that the conditions set out in the applicable provision were met in 
the year in respect of the taxpayer, is filed with the taxpayer’s re- 
turn of income for the year. 

Related Provisions: 8(6)(b)(iii) — Employer’s certificate required for apprentice 
mechanic’s tools deduction; 67 — General requirement that expenses be reasonable; 
81(4)(b) — Certification re exemption for volunteer emergency worker. 


History: Subsec. 8(10) amended by 2001, c. 17, subsec. 3(3), applicable to 1998 et 
seq., except that in its application to the 1998 to 2000 taxation years, the reference to 
“paragraph (1)(c), (f)” shall be read as a reference to “paragraph (1)(f)”. The subsec. 
formerly read: 


(10) An amount otherwise deductible for a taxation year under paragraph (1)(a), 
(f), (h) or (h.1) or subparagraph (1)(i)(ii) or (iii) by a taxpayer shall not be de- 
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ducted unless a prescribed form signed by the taxpayer’s employer certifying 
that the conditions set out in that paragraph or subparagraph, as the case may be, 
were met in the year in respect of the taxpayer is filed with the taxpayer’s return 
of income for the year. 


Subsec. 8(10) amended by 1999, c. 22, subsec. 4(2), applicable to 1998 ef seg. The 
subsec. formerly read: 


(10) An amount otherwise deductible for a taxation year under paragraph (1)(f), 
(h) or (h.1) or subparagraph (1)(i)(ii) or (iii) by a taxpayer shall not be deducted 
unless a prescribed form signed by the taxpayer’s employer certifying that the 
conditions set out in that provision were met in the year in respect of the tax- 
payer is filed with the taxpayer’s return of income for the year under this Part. 


Subsec. 8(10) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 5(7), applicable to 
1988 et seg. Subsec. 8(10) formerly read: 


(10) Certificate — An amount otherwise deductible for a taxation year under 
paragraph (1)(f) or (h) or subparagraph (1)(i)(ii) or (iii) by a taxpayer shall not be 
deducted unless the taxpayer files with the taxpayer’s return of income for the 
year a prescribed form signed by the taxpayer’s employer certifying that the con- 
ditions set out in that provision were met in the year in respect of the taxpayer. 


Selected Cases [subsec. 8(10)]: Baptist y. R., [2000] 2 C.T.C. 2829 (TCC) 
(Expenses not deductible where off-duty police officer performed extra services). 


Interpretation Bulletins: IT-141R: Clergy residence deduction; IT-352R2: Employ- 
ees’ expenses, including work space in home expenses; IT-522R: Vehicle, travel and 
sales expenses of employees. 


Information Circulars: 73-21R8: Claims for meals and lodging expenses of trans- 
port employees; 74-6R2: Power saw expenses. 


Forms: T1223: Clergy residence deduction; T2200: Declaration of conditions of em- 
ployment; T4044: Employment expenses [guide]. 


(11) Goods and services tax — For the purposes of this section 
and section 6, the amount of any rebate paid or payable to a tax- 
payer under the Excise Tax Act in respect of the goods and services 
tax shall be deemed not to be an amount that is reimbursed to the 
taxpayer or to which the taxpayer is entitled. 


Related Provisions: 6(8)— GST rebate included in income. 


(12) Forfeiture of securities by employee — If, in a taxation 
year, 
(a) an employee is deemed by subsection 7(2) to have disposed 
of a security (as defined in subsection 7(7)) held by a trust, 


(b) the trust disposed of the security to the person that issued the 
security, 


(c) the disposition occurred as a result of the employee not meet- 
ing the conditions necessary for title to the security to vest in the 
employee, and 

(d) the amount paid by the person to acquire the security from 
the trust or to redeem or cancel the security did not exceed the 
amount paid to the person for the security, 


the following rules apply: 


(e) there may be deducted in computing the employee’s income 
for the year from employment the amount, if any, by which 


(i) the amount of the benefit deemed by subsection 7(1) to 
have been received by the employee in the year or a preced- 
ing taxation year in respect of the security 


exceeds 
(ii) any amount deducted under paragraph 110(1)(d) or (d.1) 
in computing the employee’s taxable income for the year or a 
preceding taxation year in respect of that benefit, and 
(f) notwithstanding any other provision of this Act, the em- 
ployee’s gain or loss from the disposition of the security is 
deemed to be nil and section 84 does not apply to deem a divi- 
dend to have been received in respect of the disposition. 


History: Subsec. 8(12) amended by 1999, c. 22, subsec. 4(3), applicable to 1998 et 
seq. The subsec. formerly read: 


(12) Return of employee shares by trustee — Where, in a taxation year, 


(a) an employee is deemed by subsection 7(2) to have disposed of a share 
held by a trust, 


(b) the trust disposed of the share to the corporation that issued the share, 


(c) the disposition occurred as a result of the employee not meeting the con- 
ditions necessary for title to the share to vest in the employee, and 
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(d) the amount paid by the corporation to acquire the share from the trust or 
to redeem or cancel the share did not exceed the amount paid to the corpora- 
tion for the share, 


the following rules apply: 


(e) there may be deducted:in computing the employee’s income for the year 
from employment the amount, if any, by which 


(i) the amount of the benefit deemed by subsection 7(1) to have been 
received by the employee in the year or a preceding taxation year in 
respect of the share 


exceeds 


(ii) any amount deducted under paragraph 110(1)(d) or (d.1) in comput- 
ing the employee’s taxable income for the year or a preceding taxation 
year in respect of that benefit, and 


(f) notwithstanding any other provision of this Act, any gain or loss of the 
employee otherwise determined from the disposition of the share shall be 
deemed to be nil and section 84 does not apply to deem a dividend to have 
been received in respect of the disposition. 


Subsec. 8(12) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 5(8), applicable to 
1988 et seq. 


Interpretation Bulletins: IT-113R4: Benefits to employees — stock options. 


(13) Work space in home — Notwithstanding paragraphs (1)(f) 
and (1), 


(a) no amount is deductible in computing an individual’s income 
for a taxation year from an office or employment in respect of 
any part (in this subsection referred to as the “work space”) of a 
self-contained domestic establishment in which the individual 
resides, except to the extent that the work space is either 


(i) the place where the individual principally performs the 
duties of the office or employment, or 


(ii) used exclusively during the period in respect of which the 
amount relates for the purpose of earning income from the 
office or employment and used on a regular and continuous 
basis for meeting customers or other persons in the ordinary 
course of performing the duties of the office or employment; 


(b) where the conditions set out in subparagraph (a)(1) or (ii) are 
met, the amount in respect of the work space that is deductible 
in computing the individual’s income for the year from the of- 
fice or employment shall not exceed the individual’s income for 
the year from the office or employment, computed without refer- 
ence to any deduction in respect of the work space; and 


(c) any amount in respect of a work space that was, solely be- 
cause of paragraph (b), not deductible in computing the indivi- 
dual’s income for the immediately preceding taxation year from 
the office or employment shall be deemed to be an amount in 
respect of a work space that is otherwise deductible in comput- 
ing the individual’s income for the year from that office or em- 
ployment and that, subject to paragraph (b), may be deducted in 
computing the individual’s income for the year from the office 
or employment. 


Related Provisions: 18(12) — Parallel rule for self-employed individual. 


History: Subsec. 8(13) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 5(8), applica- 
ble to 1991 ef seq. 


Interpretation Bulletins: IT-352R2: Employee’s expenses, including work space in 
home expenses. 


Forms: 1777: Statement of employment expenses; T4044: Employment expenses 
[guide]. 


Definitions [s. 8]: “additional voluntary contribution”, “amount”, “annuity”, “auto- 
mobile”, “borrowed money”, “business” — 248(1); “Canada” — 255; “capital cost” — 
13(7)-(7.4), 128.1(1)(c), 128.1(4)(c); “common-law partner”, “common-law partner- 
ship” — 248(1); “Commonwealth” — Interpretation Act 35(1); “connected” — 251(6); 
“custodian” — 248(1)“retirement compensation arrangement”; “deferred amount” — 
248(1); “eligible apprentice mechanic” — 8(6)(a); “eligible tool” — 8(6)(b); “em- 
ployed”, “employee”, “employer”, “employment”, “goods and services tax”, “indivi- 


dual”, “Minister” — 248(1); “month” — Interpretation Act 35(1); “motor vehicle”, 
“office”, “person”, “prescribed”, “property” — 248(1); “province” — Interpretation 
Act 35(1); “registered pension plan”, “regulation’’ — 248(1); “reimbursement pay- 
ment” — 8(1)(n.1)(i); “resident” — 250; “retirement compensation arrangement”, “sal- 
ary deferral arrangement”, “salary or wages” — 248(1); “security” — 7(7); “self-con- 
tained domestic establishment”, “share” — 248(1); “taxable income’ — 2(2), 248(1); 
“taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3). 


S. 8 


Interpretation Bulletins [s. 8]: IT-168R3: Athletes and players employed by foot- 
ball, hockey and similar clubs. 


Subdivision b — Income or Loss from a 
Business or Property 


Basic Rules 


9. (1) Income — Subject to this Part, a taxpayer’s income for a 
taxation year from a business or property is the taxpayer’s profit 
from that business or property for the year. 


Related Provisions: 9(3) — Capital gains and losses not included; 18 — Limitations 
on various deductions; 18.1 — Limitation on deduction for matchable expenditure; 19, 
19.01, 19.1 — Limitations on deductions for advertising expenses; 23 — Sale of inven- 
tory after ceasing to carry on business, 80(13) — Income inclusion on forgiveness of 
debt: 95(1) — Extended definition of “income from property” for FAPI purposes; 
112(4)-(5.6) — Restrictions on losses on shares held as inventory; 115(1)(a)(ii) — 
Non-resident’s taxable income earned in Canada; 142.5(1) — Mark-to-market rules for 
securities held by financial institutions; 143.2(6) — Reduction in expenditure allowed 
for tax shelter investment: 143.3 — Stock options and shares issued are not deductible; 
247 — Calculation of profit on transactions with non-residents; 248(24) — Equity and 
consolidation methods of accounting not to be used; Canada-U.S. Tax Treaty:Art. 
VII — Business profits of U.S. resident; Art. XIV — Independent personal services; 
Art. XVI — Artistes and athletes; Art. XVII — Withholding re personal services. 


Selected Cases [subsec. 9(1)] 


Method of reporting income: Crown Forest Industries Ltd. v. R., (2006] 2 C.T.C. 
2332 (TCC) (Income is income for tax purposes and not necessarily the same as 
GAAP); BP Canada Energy. Resources Co. v. R., [2003] 1 C.T.C. 2497 (TCC) (Re- 
ceipts following major restructuring of gas supply contracts held to be capital): 
International Colin Energy Corp. v. R., [2003] 1 C.T.C. 2406 (TCC) (Advisor's fees 
deductible where purpose was to gain or produce income through merger); Suncor 
Energy Inc. v. R., [2003] 1 C.T.C. 34 (FCA); aff’g [2001] 4 C.T.C. 2144 (TCC) (Deal- 
ing with tailings in mining operation part of income-earning process); Canadian 
Pacific Ltd. v. Ontario (Min. of Revenue), [2000] 2 C.T.C. 331 (Ont CA) (Capitalized 
value of future disability payments deductible as current expense); Sauve v. R., [2000] 
2 C.T.C. 2483 (TCC) (Taxability not affected by reciprocal deductibility by payor); 
Urbandale Realty Corp. v. MNR, (2000) 2 C.T.C. 250 (FCTD); rev’g [1997] 3 C.T.C. 6 
(FCTD) (Matching principle not applied); General Motors Acceptance Corp. of Can- 
ada, [2000] 2 C.T.C.. 2061 (TCC) (Expenses of program to support sales were 
deductible): Buck Consultants Ltd. vy. Canada, [2000] 1 C.T.C. 93 (FCA); aff’ g [1996] 
3 C.T.C. 2016 (TCC) (Notional rent was neither paid nor payable); Minet Inc. y. R., 
[1998] 3 C.T.C. 352 (FCA); rev’g [1996] 3 C.T.C, 2108 (TCC) (Income not income 
where no legal entitlement or control); Huang & Danczkay Ltd. v. MNR, [1998] 3 
C.T.C. 337 (FCTD) (Receivables brought into income only when income-earning pro- 
cess virtually complete); Ikea Ltd. v. R., [1998] 2 C.T.C. 61 (SCC) (Amount not in- 
come merely because it is not capital. Tax “symmetry” not a requirement, even in re- 
spect of same property); Toronto College Park Ltd. v. R., [1998] 2 C.T.C. 78 (SCC); 
rev’g [1996] 3 C.T.C. 94 (FCA) (Matching principle not necessarily applicable. Only 
issue is accuracy of income picture); Canderel Ltd. v. R., [1998] 2 CMCZ3H(SCC); 
rev’g [1995] 2 C.T.C. 22 (FCA) (Tax accounting not necessarily the same as financial 
accounting for purposes of legal definition of profit); Denthor Developments Ltd. v. 
Canada, [1997] 1 C.T.C. 2075 (TCC) (No proceeds of disposition of land until land is 
sold); Consoltex Inc. y. Canada, [1996] 1 C.T.C. 2752 (TCC) (Change of inventory 
valuation method and reversal following utilization of losses distorted income by antic- 
ipating profits); 228262 Alberta Ltd. v. MNR, [1996] 1 C.T.C. 2416 (TCC) (Price recti- 
fication was eligible capital expenditure, not current expense or cost of borrowing); 
Fleur de Lys Warehousing Ltd. v. Canada, [1992] 2 C.T.C. 2158 (TCC) (Municipal tax 
refund included in income for year in which refund ordered by tribunal, not year in 
which upheld by higher court); Johnson & Johnson Inc. v. Canada, (1994] | Gme: 
244 (FCA) (Refund of federal sales tax taxable as income); Maritime Telegraph and 
Telephone Co. v. Canada, [1992] 1 C.T.C. 264 (FCA) (Taxpayer ‘could not change 
from accrual method to billed method of reporting income for tax purposes); R. v. Zoel 
Chicoine Inc., [1987] 2 C.T.C. 240 (FCA) (Sum received as an advance on final 
amount not determined and not payable until taxation year-end not included in calculat- 
ing income); Kozan v. MNR, [1987] 1 C.T.C. 2258 (TCC) (Disposal of property in 
taxation year when vendor, unable to “‘close” sale transaction on set date, agreed to 
purchaser taking possession of property, receiving rents, and holding balance due in 
trust until transfer of title in subsequent year); Finochio y. R., [1987] 1 C.T.C. 313 
(FCTD) (Sale of real property “closed” in year of registration of sale documents, even 
though funds held in trust by solicitor until next taxation year); McCullough v. MNR, 
[1986] 2 C.T.C. 2132 (TCC) (Amount of cheque payable to taxpayer’s deceased hus- 
band entitled to DPSP not included in taxpayer’s income when counsel not acting di- 
rectly or indirectly as agent or solicitor of taxpayer); Kowalczyk v. MNR, [1986] 2 
C.T.C. 2092 (TCC) (Cheques received upon dismissal from employment equivalent to 
payment in cash if amounts not conditional on acceptance and honoured on presenta- 
tion for payment included in income in year of receipt); Rodgers, A.G., Real Estate Ltd. 
v. MNR, [1984] C.T.C. 2051 (TCC) (Determined portion of commissions representing 
percentage of sale price of land taxable when receivable in year of transaction; remain- 
der of commissions dependent upon completion of buildings taxable when receivable 
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in that year); Commonwealth Construction Co. Ltd. v. R., [1984] C.T.C. 338 (FCA) 
(Adverse judgment on appeal requiring full or partial repayment of costs of action does 
not alter taxable income in the year of receipt); R. v. Terra Mining & Exploration Ltd. 
(NPL), [1984] C.T.C. 176 (FCTD) (GAAP dictates that interest expense be accounted 
for on accrual basis); Noél-Fortin et al. v. MNR, [1982] C.T.C. 2543 (T.R.B.) (Assess- 
ments adding unreported income, interest and penalties referred back to Minister when 
taxpayers sharing tips in team system with other waiters); Graham v. R., [1980] C.T.C. 
212 (FCTD) (Interest received on trust certificate is income in year of receipt; utility 
payments deductible in year of payment); Maple Leaf Mills Ltd. vy. MNR, (1976) C.T.C. 
324 (SCC) (Debt owed to taxpayer from net revenue deficiency accruing over the 
course of years taxed in year to which each part of debt is attributable); High Level 
Hotel Ltd. v. MNR, [1970] Tax ABC 1166 (T.A.B.) (Income earned from rental of 
rooms taxable in hands of taxpayer despite agreement to pay part of rentals to contrac- 
tor for completion of buildings); MNR v. Colford (John) Contracting Co. Ltd., [1962] 
C.T.C. 546 (SCC) (Holdback amounts not qualified as “receivables” are to be included 
in income in the year in which architect’s or engineer’s final certificate issued). 


Assignment of income: Range Grain Co. v. R., [1997] 2 C.T.C. 227 (FCTD) (Gross 
revenues of commission agent do not include funds provided by principal to carry out 
contracts); Dominion Bridge Co. Ltd. v. R., [1977] C.T.C. 554 (FCA) (Inflated cost of 
steel purchased by parent company must be computed by reference to cost incurred by 
foreign subsidiary not carrying on separate business); R. v. Wipf et al., [1976] C.T.C. 
57 (SCC) (Farm colonies holding all property in common; profits not attributable to 
individual members of Hutterian Brethren Church working in communal farming oper- 
ations in return for subsistence benefits). 


Discounts and bonuses: Hail et al. v. R., [1986] 1 C.T.C. 399 (FCTD) (Gain 
realized on discount purchase of promissory note conferred benefit on shareholders); 
Specht v. MNR, [1981] C.T.C. 2463 (T.R.B.) (Bonuses earned from pre-payouts were 
capital gains where taxpayer used own funds to purchase mortgages and was not carry- 
ing on business); Solomon Estate v. MNR, [1970] Tax ABC 1244 (T.A.B.) (Bonus re- 
ceived from a venturesome loan arising in adventure in nature of trade taxable in year 
of receipt). 


Business and adventure in the nature of trade: Wright v. R., [2003] 1 C.T.C. 
2726 (TCC) (Sale of tree lots not adventure in nature of trade); Roseland Farms Ltd. v. 
MNR, [1986] 1 C.T.C. 2163 (TCC) (Purchase and sale of farms not adventure in nature 
of trade when no equipment and no capital to conduct proper farming business); 
Diamond Developments Ltd. v. MNR, [1984] C.T.C. 2992 (TCC) (Profit on sale of 
building business income when not held as a capital asset and realized in course of 
ordinary business operations); Western Union Insurance Co. y. R., [1983] C.T.C. 363 
(FCTD) (Bonus paid to lender for making loan earned in the course of business when 
creating a gainful use of monetary assets); Schlamp v. R., [1982] C.T.C. 304 (FCTD) 
(Majority shareholder in construction company, acquiring property, building houses, 
residing in them with family, selling the house at profit and repeating these events, 
taxable as profits from adventure in nature of trade): Walton v. R., [1982] C.T.C. 228 
(FCTD) (Proceeds from adventure in nature of trade despite unsolicited offer when city 
planner has knowledge of real estate potential and speculative intent); Anderson v. 
MNR, [1980] C.T.C. 2588 (T.R.B.) (Adventure in the nature of trade where syndication 
of stallion represents efficient method of grouping investors in business); Fawcett v. 
MNR, [1980] C.T.C. 2064 (T.R.B.) (Compensation paid for withdrawing from further 
negotiations to acquire company shares taxable as income from adventure in nature of 
trade; loss of executive position and right to purchase shares not taxable when repre- 
senting receipt on account of capital); Mills v. MNR, [1978] C.T.C. 3166 (T.R.B.) (Vol- 
untary contributions from followers of philosopher to defray various costs to attend 
meetings income from business); R. v. Audet, [1978] C.T.C. 788 (FCTD) (Amounts 
received as commission for guaranteeing loan constitute business income when not 
merely engaging in hobby but in deliberate economic action in search of gain); MNR v. 
Taylor, [1956] C.T.C. 189 (Exch.) (Profit arising from transaction is adventure in na- 
ture of trade even though transaction itself is not trade or business). 


Business purpose: Thiele Drywall Inc. vy. Canada, [1996] 3 C.T.C. 2208 (TCC) 
(Nature of participation in tax evasion scheme was such that legal expenses to defend 
were not deductible): Sabo Brothers Construction Ltd. v. Canada, [1996] 2 C.T.C. 
2073 (TCC) (Business loss disallowed where no possibility of profit; tax benefits did 
not arise solely from operation of Act); Tonn et al. vy. Canada, [1996] 2 C.T.C. 205 
(FCA) (Objective test in Moldowan is to prevent inappropriate reductions in tax, not to 
second-guess business judgments); Levy v. MNR, [1985] 2 C.T.C. 2107 (TCC); aff'd 
[1990] 2 C.T.C. 83 (FCTD) (Horses acquired and used for the purpose of racing are 
farming activity, investments in horse racing syndicates and corresponding losses con- 
stitute business of farming). 


Change in use: Hayes y. MNR, [1989] 2 C.T.C. 2008 (TCC) (Gain on sale of lots 
capital in nature; filing subdivision plan not converting loan into inventory when no 
evidence of business plan); MacKinnon v. MNR, [1988] 2 C.T.C. 2262 (TCC) (Land 
sold did not change character from capital to inventory; mere creation of subdivision 
plan does not constitute the carrying on of business in absence of other circumstances); 
Hyman v. MNR, [1988] | C.T.C. 2516 (TCC) (Business income applicable after change 
in use arising from change in intention regarding property from income-producing asset 
to wanting to sell for a profit); Magilb Development Corp. Ltd. v. R., [19871 FEE: 
66 (FCTD) (No change of character in respect of homestead property from capital to 
trading asset when absence of corporate intent to subdivide); Schneider Ltd. et al. v. R., 
[1986] 2 C.T.C. 89 (FCA) (Expropriation rendering profit from sale of land by joint 
venture income: insufficient evidence of change of intention when trust on behalf of 
members of consortium held property for disposition); Jacobsen Holdings Ltd. v. R., 
[1986] 1 C.T.C. 87 (FCTD) (Presumption that land acquired for sale at profit retains 
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character of inventory even when personal and farming use of tract of land until receipt 
of acceptable offer). ; : 


Damages: Au y. R., [2005] 3 C.T.C. 2155 (TCC) (Payment for waiver of rights to 
estate not taxable); Prince Rupert Hotel (1957) Ltd. v. Canada, {1995] 2 C.T.C. 212 
(FCA) (Capital nature of partnership interest not relevant in characterizing settlement 
for damages relating to amount of such interest); Poulin v. Canada, [1995] 1 C.T.C. 
2075 (TCC) (Damages payable as result of damage suit for fraudulent activities ‘as real 
estate broker deductible in computing income); St-Romuald Construction Ltée vy. Can- 
ada, [1989] 1 C.T.C. 205 (FCTD) (Payment for cancellation of contract pursuant to 
provision annulling contract held not to be damages when obtained to compensate for 
loss in partial execution of contract made in normal course of business); Wise et al. v. 
R., [1986] 1 C.T.C. 169 (FCA) (Amount received on forfeiture of deposit héld ‘to con- 
stitute damages; for loss of sale); Société d’Ingénierie Cartier Ltée.y. R:s\{1986]- 1 
C.T.C. 166:(FCTD) (Payment received from insurer in séettlement)of claims by and 
against taxpayer income where compensation would be so treated if received directly in 
course of business); R. v. Manley, [1985] 1 C.T.C. 186 (FCA); leave to appeal to SCC 
refused (1986), 67 N.R. 400 (note), (sub nom., Manley v. MNR). (Damages for breach 
of warranty of authority included in income when corresponding to what would have 
been realized in profit from adventure in nature of trade); Vinette v. MNR, [1984] 
C.T.C. 2257 (TCC) (Payments received during period covered by notice of termination 
and arising from employment contract not damages, but taxable); Cox v. R., [1982] 
C.T.C; 322 (FCTD) (Payment from settlement upon contested will taxable, not dam- 
ages, where claim is for payment of services); Hillsdale Shopping Centre Ltd. v. R., 
[1981] C.T.C. 322 (FCA) (Gain from expropriation of land acquired with primary pur- 
pose of developing shopping centre for deriving rental income and with secondary pur- 
pose of reselling at profit is business income); Roberts, H.A., Ltd., v. MNR, [1969] 
C.T.C. 369 (SCC) (Payments of compensation capital sum in respect of business sepa- 
rate from main agency). 


Business vs employment: Wiebe Door Services Ltd. y. MNR, [1986] 2 C.T.C. 200 
(FCA) (Inadequacy of “control” test; whole relationship of the parties must be ex- 
amined through the “integration” test from employee’s point of view rather than 
employer’s); Marotta v. R., [1986] 1 C.T.C, 393 (FCTD) (Remuneration received by 
physician forming partnership and arranging for payments from university to be treated 
as partnership income were employment income from university upon evidence of em- 
ployment relationship and taxable in calendar year of receipt); Gagné v. MNR, [1983] 
C.T.C. 2502 (T.R.B.) (Lawyer’s office expenses not deductible upon evidence of em- 
ployment contract not providing for expenses); Rochette v. MNR, [1981] C.T.C. 2508 
(T.R.B.) (Flat monthly fee not salary; related expenses deductible in respect of self- 
employment). 


Foreign exchange profits: ISE Canadian Finance Ltd. v. MNR, [1986] 1 C.T.C. 
2473 (TCC) (Foreign exchange gains and losses in respect of funds loaned to Canadian 
affiliates realized in the course of business were on income account); Ethicon Sutures 
Ltd. v. R., [1985] 2 C.T.C. 6 (FCTD) (Gains realized due to changes in foreign ex- 
change rates by subsidiary of U.S. corporation held to be income where intention was 
to have funds available for inventory payments); Weatherhead Co. of Canada Ltd. v. 
MNR, [1982] C.T.C. 2839 (T.R.B.) (Trade receipts used to purchase U.S. term depos- 
its; resulting foreign exchange gain was business, income when arising from normal 
business operations); Alberta Gas Trunk Line Co. Ltd. v. MNR, [1971] C.T.C. 723 
(SCC) (Foreign exchange loss on loan is capital loss; premium received on monthly 
payments were business income when received as part of payment for services); Tip 
Top Tailors Ltd: v. MNR, {1957} C.T.C. 309 (SCC) (Foreign exchange profit taxable 
when made in necessary part of company’s trading operations). 


Income attributable to another. Barnes y. MNR, [1986] 2 C.T.C. 2079 (TCC) 
(True nature of transaction was that money not borrowed in trust relationship, but by 
taxpayer himself, shares registered in his name, and sold on own account); Turner v. 
MNR, [1984] C.T.C. 3026 (TCC) (Taxpayer accountant receiving sum of money for 
services rendered in arranging for purchase of shares of company did not act as agent 
for corporation when not treating fee as corporation’s property); Horvath v. MNR, 
[1979] C.T.C. 2059.(T.R.B.) (Principal shareholder of corporation acting in trust for 
corporation; profits belong to corporation). 


Intention: Queenswood Land Associates Ltd. y. R.,[2000] 1.C.T.C. 352 (FCA); rev’g 
[1997] 2 C.T.C. 2688 (TCC) (Court cannot, absent sham, recharacterize legal 
relationships); Johnstone v. R., [1988] 1 C.T.C. 48 (FCTD) (Profit on sale of realestate 
included in income where intention to subdivide and sell at profit, regardless of initial 
intention to use property as principal residence); Wise v. MNR, [1987] 1.C.T.C. 2319 
(TCC) (Taxpayer entering real estate joint venture with experienced traders is bound by 
intentions and actions of other investors reporting profits as income); Brown v. MNR, 
[1987] 1 C.T.C. 2133 (TCC) (Parcel of land jointly owned by taxpayer and other indi- 
vidual; intention of taxpayer governed by the intention of the majority owner under 
agreement to sell on the same terms); Happy Valley Farms Ltd. v. R., [1986] 2.C.T.C. 
259 (FCTD) (Profit on land sales was business income when taxpayer acquired pro- 
perty for resale at profit and was more knowledgeable in land. transactions than 
farming); Armstrong v. R., [1985] 2 C.T.C. 179 (FCTD) (Trading in horses by corpora- 
tion does not necessarily imply. business venture with intention of eventual profitable 
sale); Harms v: MNR, [1984] C.T.C. 2714 (TCC) (Profit onsale was capital gain when 
gold investment capital preserving and not speculative); Wilderton Shopping Centre 
Inc. y. MNR, [1972] C.T.C, 319 (FCTD) (Profits on real estate transactions income 
from adventure in nature of trade where secondary or alternative intention to sell part 
of land); Regal Heights Ltd. v. MNR, [1960] C.T.C. 384 (SCC) (Profits on real estate 
transactions income where alternative intention to turn asset to account if primary pur- 
pose not realized). 
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Inventory or capital: Molstad Development Co. v. Canada, [1997] 2 C.T.C: 2360 
(TCC) (Borrowed funds were capital, even if proceeds uséd to acquire inventory); 
Greatti vy, MNR, [1983] C.T.C. 2541 (T.R.B.) (Real estate not inventory of estate, but 
partnership profits from real estate included in income where properties acquired for 
development purposes prior to death); Arnold v. MNR, [1983] C.T.C. 405 (FCTD) 
(Proceeds from sales of timber cutting rights based upon yearly sales to a company 
operated by vendor were income); Algoma Central & Hudson Bay Railway Co. v. 
MNR, [1961] C.T.C. 9 (Exch.) (Original nature of rights received changed by manner 
of dealing with them; proceeds arising therefrom were income). 


Involuntary disposition: Bellingham v. Canada, [1996] 1.C.T.C. 187 (FCA) (“Ad- 
ditional” interest in expropriation not. income property nor income from a “source” and 
not taxable); Blok-Anderson v. MNR, [1972] C.T.C. 338 (FCTD) (Shares transferred in 
consolidation of holdings was alternative disposition method for traders in real estate). 


Leases: French Shoes Ltd. y. R., [1986] 2 C.T.C. 132 (FCTD) (Tenant inducement 
income when received as part of normal business operations); Zehr’s Markets Ltd. v. 
R., [1975] C.T.C. 190 (FCTD) (Profit from real estate transactions capital gain when 
selling buildings and taking back long-term leasebacks where properties not acquired 
for speculative purposes); Chibougamau Lumber Ltée. vy. MNR, [1973] C.T.C. 2174 
(T.R.B.) (Term leases with monthly payments with option to purchase equipment for 
$1 at end of term not true leases, but purchases on time-payment plans); Imperial Oil 
Ltd. v. MNR, [1972] ©.T.C. 455 (FCTD) (Profit from sale of natural gas storage leases 
not business income when company not trading in such leases but intending to operate 
them for revenue). 


Sale or liquidation of business: Pepsi-Cola Canada Ltd. v. R., [1979] C.T.C. 454 
(FCA) (Amount received on termination of contract held to be capital payment for 
goodwill; receipt. not containing terms of -termination agreement); Hanalene, 
Investments Lid. v. MNR, [1965] Tax ABC 385 (T.A.B.) (Losses during sell-off of part- 
nership land deductible as trading losses when partners still carrying on business); 
Frankel Corp. Ltd. v. MNR, [1959] €.T.C. 244 (SCC) (Amount received for inventory 
when part,of sale of business, not made in course of business, not taxable). 


Mineral leases and rights: Mel-Bar Ranches Ltd. v. MNR, [1987] 2 C.T.C. 2146 
(TCC) (Amounts received from log-purchase agreement in one-time operation capital 
when necessary to improve ranch land in anticipation of renewed cattle operation); 
Corlite Petroleums Ltd. v. R., [1976] C.T.C. 766 (FCTD) (Profit from sale of mining 
claims taxable when realized from adventure in nature of trade and property acquired 
for purpose of making profit); Bonlie v. MNR, [1970] Tax ABC 1235 (T.A.B.) (Owner 
of half-interest in mining claims engaged in adventure in nature of trade when selling 
claims with intention of making profit); Settler Oils Ltd. v. MNR, [1968] C.T.C. 252 
(Exch.) (Lump sum and royalty payments under oil leases taxable income when pro- 
perty acquired in hope of profit; cost of mineral rights not deductible). 


Options: Cook v. R., [1987] 1 C.T.C. 377 (FCTD) (Amount received from unsolicited 
offer to grant option to purchase land was capital receipt; selling land not operating 
motivation); Airway Acceptance Corp. Ltd. v. MNR, [1986] 1 C.T.C. 2259 (TCC) 
(Time for ascertainment of intention is moment of purchase, which was moment option 
exercised; taxpayer not buying for purposes of acquiring business assets, but for 
speculation); Algonquin Enterprises Ltd. et al. v. R., [1986] 1 C.T.C. 493 (FCTD) (Ex- 
ercise of options to purchase during lease of building lots produced. business income). 


Partnerships: Travica v. MNR, [1988] 1 C.T.C. 2359 (TCC) (No business partner- 
ship where community of interests created by marriage; assets owned by taxpayer at 
time of sale); Sedelnick Estate v. MNR, [1986] 2 C.T.C. 2102 (TCC) (Where no evi- 
dence of express partnership agreement, existence of partnership cannot be inferred 
when conduct of parties consistent with community of interests created by marriage). 


Penalties: McNeill v. R., [2000] 2 C.T.C. 304 (FCA) (Damages incurred in process ‘of 
earning income deductible); 65302 British Columbia Ltd. v. R., [2000] 1 C.T:C..57 
(SCC); rev’g [1998] 1 C.T.C. 131 (FCA); rev’g [1995] 2 C.T.C. 2294 (TCC) (Penalties 
incurred during income-earning process deductible); Port Colbourne Poultry Ltd. v. R., 
[1997] 2 C.T.C. 2480 (TCC) (Penalty for pollution not deductible). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-92R2: Income of contractors; IT-95R: For- 
eign exchange gains and losses; IT-99RS5: Legal and accounting fees; IT-102R2: Con- 
version of property, other than real property, from or to inventory; IT-104R3: 
Deductibility of fines or penalties; IT-189R2: Corporations used by practising members 
of professions; IT-129R: Lawyers’ trust accounts and disbursements; IT-200: Surface 
rentals and farming operations; IT-213R: Prizes from lottery schemes and giveaway 
contests; IT-216: Corporation holding property as agent for shareholder (archived); IT- 
218R: Profit, capital gains and losses from the sale of real estate, including farmland 
and inherited land and conversion of real estate from capital property to inventory and 
vice versa; IT-223: Overhead expense insurance vs. income insurance (archived); IT- 
233R: Lease-option agreements; sale-leaseback agreements (archived); IT-257R: Can- 
ada Council grants; IT-261R: Prepayment of rents; IT-273R2: Government assis- 
tance — general comments; IT-293R: Debtor’s gain on settlement of debt; IT-297R2: 
Gifts in kind to charity and others; IT-314: Income of dealers in oil and gas leases 
(archived); IT-346R: Commodity futures and certain commodities; IT-359R2: Premi- 
ums and other amounts re leases; IT-365R2: Damages, settlements and similar receipts; 
IT-373R2: Woodlots; [T-403R: Options on real estate; IT-404R: Payments to lottery 
ticket vendors; IT-417R2: Prepaid expenses and deferred charges; IT-423: Sale of sand, 
gravel or topsoil (archived); IT-425: Miscellaneous farm income; IT-434R: Rental of 
real property by individual; IT-446R: Legacies; IT-454: Business transactions prior to 
incorporation; IT-459: Adventure or concern in the nature of trade; IT-461: Forfeited 
deposits (archived); IT-479R: Transactions in securities; IT-490: Barter transactions; 
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IT-493: Agency cooperative corporations (archived).; IT-504R2: Visual artists and 
writers: IT-533: Interest deductibility and related issues. 

Information Circulars: 77-11: Sales tax reassessments — deductibility in computing 
income. 

1.T. Technical News: | (sales commission expenses of mutual-fund limited partner- 
ships); 5 (lease agreements); 8 (proceeds of sale of a condominium — first closing date 
or second closing date; treatment of United States unitary state taxes); 12 (‘millennium 
bug” expenditures); 16 (Canderel, Toronto College Park and Ikea cases; Continental 
Bank case); 21 (cancellation of Interpretation Bulletin IT-233R); 22 (commission in- 
come transferred to corporation); 25 (reasonable expectation of profit); 30 (prepaid in- 
come — whether 9(1) or 12(1)(a) applies); 34 (emission reduction and offset credits). 
Registered Charities Newsletters: 18 (can businesses receive receipts for dona- 
tions made out of their inventory”). 

Info Sheets: TI-001: Sale of a residence by an owner builder. 

Advance Tax Rulings: ATR-4: Exchange of interest rates; ATR-15: Employee stock 
option plan; ATR-20: Redemption premium on debentures; ATR-23: Private health 
services plan; ATR-45: Share appreciation rights plan, ATR-50: Structured settlement; 
ATR-62: Mutual fund distribution limited partnership — amortization of selling 
commissions. 

Application Policies: SR&ED 2004-02: Filing requirements for claiming SR&ED 
carried out in Canada; SR&ED 2004-03: Prototypes, pilot plants/commercial plants, 
custom products and commercial assets. 

Forms: T2 SCH 14: Miscellaneous payments to residents; T776: Statement of real 
estate rentals; T2032: Statement of professional activities; T2042: Statement of farming 
activities: T2121: Statement of fishing activities; T2124: Statement of business activi- 
ties: T4002: Business and professional income [guide]; T4036: Rental income [guide]. 


(2) Loss — Subject to section 31, a taxpayer’s loss for a taxation 
year from a business or property is the amount of the taxpayer’s 
loss, if any, for the taxation year from that source computed by ap- 
plying the provisions of this Act respecting computation of income 
from that source with such modifications as the circumstances 
require. 

Related Provisions: 3.1 — Reasonable expectation of profit required for taxpayer to 
deduct loss; 18 — Limitations on various deductions; 18.1 — Limitation on deduction 
for matchable expenditure; 96(8)(b), (c) — Business loss of partnership that previously 
had only non-resident partners; 103(2)— Meaning of “losses” in subsec. 103(1); 
111(1)(a) — Carryover of loss to prior or later year, 111(8)— “non-capital loss”; 
112(4)-(4.3) — Loss on share held as inventory. 

Selected Cases [subsec. 9(2)]: Zonn et al. v. Canada, [1996] 2 C.T.C. 205 (FCA) 
(Objective test in Moldowan is to prevent inappropriate reductions in tax, not to sec- 
ond-guess business judgments). 


Interpretation Bulletins: IT-328R3: Losses on shares on which dividends have been 
received. See also list under 9(1). 

1.T. Technical News: 16 (Tonn, Mastri, Mohammad and Kaye cases); 25 (reasonable 
expectation of profit). 

Advance Tax Rulings: See under 9(1). 


(3) Gains and losses not included — In this Act, “income 
from a property” does not include any capital gain from the disposi- 
tion of that property and “loss from a property” does not include 
any capital loss from the disposition of that property. 


Ls Proposed Amendment — 9(3) _ 


(3) Gains and losses not included — In this Act, income or _ 
loss from a business or property does not include any capital gain — 
or capital loss. _ = hese 


Application: The October 31, 2003 draft 


“loss from a property” do not include, respectively, any capital gain from the disposi- 
tion of that property or any capital loss from the disposition of that property, 
Subsection 9(3) is amended to clarify that income or loss from a business does not 

include any capital gains or losses. Income and capital gain (and loss and capital _ 


loss) have always been viewed as two different items for tax purposes: therefore, this 


amendment simply makes clear what was always the case under the law. 

Related Provisions: 3.1(2)— Same rule in determining whether REOP exists; 
40(1)(a) — Expenses deducted in determining capital gain. 

Selected Cases [subsec. 9(3)]: Ammold y. R., [1983] C.T.C. 405 (FCTD) (Proceeds 
from sale of rights to cut timber were income). 

Selected Cases [s. 9]: Stewart v. R., [2002] 3 C.T.C. 439 (SCC) (Activity becomes 
a “source” of income where no personal element and activity is clearly commercial); 
Walls v. R., {2002] 3 C.T.C. 421 (SCC) (Where no personal element and activities are 
commercial, principle of reasonable expectation of profit not applicable); Friesen (J.) 
y. Canada, [1995] 2 C.T.C. 369 (SCC) (Profit to be determined according to principles 
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of commercial or accounting practice unless inconsistent with specific provisions of 
Act); Millford Development Ltd. v. MNR, [1993] 1 C.T.C. 169 (FCTD) (Discount on 
sale of mortgage deductible where mortgage taken back on earlier sale of land on in- 
come account); Fleur de Lys Warehousing Ltd. v. MNR, [1992] 2 GAVEL aenGiee) 
(Refund of municipal taxes incorrectly paid and deducted in previous year included in 
year amount of refund ascertained by court, despite subsequent appeal); Johnson & 
Johnson Inc. y. Canada (Dec. 13, 1993), Doc. A-1074-92 (FCA) (Refund of federal 


_ sales tax improperly paid and deducted in prior year was not income when the right to 


it crystallized or when received but deduction in prior year should have been disal- 
lowed by reassessment if year was not statute barred); Westar Mining Ltd. v. Canada, 
[1992] 2 C.T.C. 11 (FCA) (Business interruption insurance proceeds were income from 
business of operating a mine). 


Definitions, [s. 9]: “amount”, “business” — 248(1); “capital gain” — 39(1)(a), 
248(1); “capital loss’ — 39(1)(b), 248(1); “property”? — 248(1); “taxation: year’? — 
11(2), 249; “taxpayer” — 248(1). f 


10. (1) Valuation of inventory — For the purpose of computing 
a taxpayer’s income for a taxation year from a business that is not 
an adventure or concern in the nature of trade, property described in 
an inventory shall be valued at the end of the year at the cost at 
which the taxpayer acquired the property or its fair market value at 
the end of the year, whichever is lower, or in a prescribed manner. 


Related Provisions: 10(1.01) — Adventure in the nature of trade — no writedown 
until sale; 10(1.1) — Certain expenses included in cost; 10(2) — Valuation of inven- 
tory property; 10(6) — Inventory of artists; 12(1)(t) — Income inclusion — inventory 
adjustment; 28(1.1), (1.2) Inventory of farming or fishing business; 86.1(4) — 
Value of shares in inventory after foreign spin-off; 87(2)(b) — Amalgamations — in- 
ventory; 96(8)(b) — Cost of inventory of partnership that previously had only non-resi- 
dent partners; 107(1.2) — fair market value of interest in trust held as inventory; 
112(4.1) — Fair market value of share held as inventory; 142.5(1) — Mark-to-market 
rules for securities held by financial institutions. 


History: Subsec. 10(1) amended by 1998, c. 19, subsec. 70(1), applicable 
(a) to taxation years that end after December 20, 1995; 


(b) in respect of a business that is an adventure or concern in the nature of trade, to 
taxation years of a taxpayer that end before December 21, 1995, except where 


(i) the taxpayer’s filing-due date for the year is after December 20, 1995, or 


(ii) the taxpayer has valued the inventory of the business for the purpose of 
computing income for the year from the business at an amount that is less than 

_ the cost at which the taxpayer acquired the property, which valuation is re- 
flected in a return of income, notice of objection or notice of appeal filed or 
served under the Act before December 21, 1995; and 


(c) in respect of a business that is an adventure or concern in the nature of trade, to 
fiscal periods of a partnership that end before December 21, 1995, except where 


(i) the filing-due dates of all of the members of the partnership for their taxa- 
tion years that include the end of the fiscal period are after December 20, 1995, 
or 


(ii) the partnership has valued the inventory of the business for the purpose of 
computing income for the fiscal period from the business at an amount that is 
less than the cost at which the partnership acquired the property, which valua- 
tion is reflected in a return of income, notice of objection or notice of appeal 
filed or served under the Act before December 21, 1995 by any member of the 
partnership. 


The subsec. formerly read: 


(1) For the purpose of computing income from a business, inventory shall be 
valued at its cost to the taxpayer or its fair market value, whichever is lower, or 
in such other manner as may be permitted by regulation. 


Seiected Cases [subsec. 10(1)]: Canadian Imperial Bank of Commerce v. R., 
[2000] 2 C.T.C.:269 (FCA) (Bullion and foreign currency were inventory of bank); 
Stremler v. R., [2000] 2 C.T.C. 2172 (TCC) (Condominium units acquired in adventure 
in nature of trade were inventory); Consoltex Inc. v. Canada, [1996] 1.C.T.C. 2752 
(TCC) (Change of inventory valuation method and reversal following utilization of 
losses distorted income by anticipating profits); Friesen (J.) v. Canada, [1993] 2 
C.T.C. 113 (FCA); reconsideration refused (Sept. 9, 1993), Doc. A-449-92 (FCA); 
rev'd [1995] 2 C.T.C. 369 (SCC) (Inventory valuation method applies to asset of ad- 
venture in nature of trade); West Hill Redevelopment Co. v. MNR, [1991] 2 C.T.C. 83 
(FCTD) (Plaintiff who sold condominiums and took back mortgages at below-market 
interest rates in business of selling condominiums, not trading in mortgages; mortgages 
not inventory); Van Dongen v. Canada, [1991] 1 C.T.C. 86 (FCTD) (Real property 
received in lieu of repayment of loan not inventory where no intention to resell); 
Cyprus Anvil Mining Corp. v. Canada, [1990] 1 C.T.C. 153 (FCA); leave to appeal to 
SCC refused (1990), 115 N.R. 320 (note), (sub nom. Cyprus Anvil Mining Corp. v. 
MNR) (Changing valuation method during tax exempt period unacceptable departure 
from consistency principle); R. v. Boehringer Ingelheim (Canada) Ltd., [1987] 2 
C.T.C. 245 (FCA) (Goods purchased January | considered opening inventory where no 
closing inventory previous year); Rudolph Furniture Ltd. y. R., [1982] C.T.C. 211 
(FCTD) (Crown’s valuation prevailed where consistent method not used by taxpayer); 
R. v. Jawl Industries Ltd., [1974] C.T.C. 147 (FCTD) (Loss on value of inventory pur- 


Subdivision b — Income or Loss from a Business or Property 


chased in 1969 not deductible that year where delivery taker and fixed price paid in 
1970); Handy & Harman of Canada Ltd. v. MNR, (1973] C.T.C. 507 (FCTD) (Lowest 
cost per ounce rejected in favour of average cost per ounce). 


Regulations: 1102(1)(b) (no capital cost allowance for property described in inven- 
tory); 1801 (inventory generally may be valued at fair market value); 1802 (valuation 
of animals). 


Interpretation Bulletins: IT-51R2: Supplies on hand at end of a fiscal period; IT- 
102R2: Conversion of property, other than real property, from or to inventory; IT- 
142R3: Settlement of debts on the winding-up of a corporation; IT-153R3: Land devel- 
opers — subdivision and development costs and carrying charges on land; IT-165R: 
Returnable containers (archived); IT-328R3: Losses on shares on which dividends have 
been received; IT-459: Adventure or concern in the nature of trade; IT-482R: Pipelines; 
IT-504R2: Visual artists and writers. See also list at end of s. 10. 


Registered Charities Newsletters: 18 (can businesses receive receipts for dona- 
tions made out of their inventory?). 


(1.01) Adventures in the nature of trade — For the purpose of 
computing a taxpayer’s income from a business that is an adventure 
or concern in the nature of trade, property described in an inventory 
shall be valued at the cost at which the taxpayer acquired the 
property. 
Related Provisions: 10(9) —Grandfathering of writedown taken before 10(1.01) 
applies; 10(10)— Writedown required before change in control of corporation; 
18(14)—(16) — Superficial loss rule for property held as adventure in the nature of 
trade. 
History: Subsec. 10(1.01) added by 1998, c. 19, subsec. 70(1), applicable 
(a) to taxation years that end after December 20, 1995; 
(b) in respect of a business that is an adventure or concern in the nature of trade, to 
taxation years of a taxpayer that end before December 21, 1995, except where 
(i) the taxpayer’s filing-due date for the year is after December 20, 1995, or 
(ii) the taxpayer has valued the inventory of the business for the purpose of 
computing income for the year from the business at an amount that is less than 
the cost at which the taxpayer acquired the property, which valuation is re- 


flected in a return of income, notice of objection or notice of appeal filed or 
served under the Act before December 21, 1995; and 


(c) in respect of a business that is an adventure or concern in the nature of trade, to 
fiscal periods of a partnership that end before December 21, 1995, except where 


(1) the filing-due dates of all of the members of the partnership for their taxa- 
tion years that include the end of the fiscal period are after December 20, 1995, 
or 


(11) the partnership has valued the inventory of the business for the purpose of 
computing income for the fiscal period from the business at an amount that is 
less than the cost at which the partnership acquired the property, which valua- 
tion is reflected in a return of income, notice of objection or notice of appeal 
filed or served under the Act before December 21, 1995 by any member of the 
partnership. 


Interpretation Bulletins: IT-459: Adventure or concern in the nature of trade. 


(1.1) Certain expenses included in cost — For the purposes 
of subsections (1), (1.01) and (10), where land is described in an 
inventory of a business of a taxpayer, the cost at which the taxpayer 
acquired the land shall include each amount that is 
(a) described in paragraph 18(2)(a) or (b) in respect of the land 
and for which no deduction is permitted to the taxpayer, or to 
another person or partnership that is 
(i) a person or partnership with whom the taxpayer does not 
deal at arm’s length, 
(ii) if the taxpayer is a corporation, a person or partnership 
that is a specified shareholder of the taxpayer, or 
(iii) if the taxpayer is a partnership, a person or partnership 
whose share of any income or loss of the taxpayer is 10% or 
more; and 
(b) not included in or added to the cost to that other person or 
partnership of any property otherwise than because of paragraph 
53(1)(d.3) or subparagraph 53(1)(e)(xi). 
History: Subsec, 10(1.1) amended by 1998, c. 19, subsec. 70(1), applicable 
(a) to taxation years that end after December 20, 1995; 
(b) in respect of a business that is an adventure or concern in the nature of trade, to 
taxation years ofa taxpayer that end before December 21, 1995, except where 
(i) the taxpayer’s filing-due date for the year is after December 20, 1995, or 


(ii) the taxpayer has valued the inventory of the business for the purpose of 
computing income for the year from the business at an amount that is less than 
the cost at which the taxpayer acquired the property, which valuation is re- 
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flected in a return of income, notice of objection or notice of appeal filed or 
served under the Act before December 21, 1995; and 
(c) in respect of a business that is an adventure or concern in the nature of trade, to 
fiscal periods of a partnership that end before December 21, 1995, except where 
(i) the filing-due dates of all of the members of the partnership for their taxa- 
tion years that include the end of the fiscal period are after December 20, 1995, 
or 


(ii) the partnership has valued the inventory of the business for the purpose of 
computing income for the fiscal period from the business at an amount that is 
less than the cost at which the partnership acquired the property, which valua- 
tion is reflected in a return of income, notice of objection or notice of appeal 
filed or served under the Act before December 21, 1995 by any member of the 
partnership. 
The subsec. formerly read: 
(1.1) For the purpose of subsection (1), the cost to a particular taxpayer of land 
that is described in the inventory of a business carried on by the taxpayer shall- 
include each amount described in paragraph 18(2)(a) or (b) in respect of that land 
for which no deduction is permitted to the taxpayer or to another person in re- 
spect of whom the taxpayer was a person, corporation or partnership described in 
subparagraph (b)(i), (ii) or (iii) of the definition “interest on debt relating to the 
acquisition of land” in subsection 18(3), where that amount was not included in 
or added to the cost to that other person of any property otherwise than because 
of paragraph 53(1)(d.3) or subparagraph 53(1)(e)(xi). 
Subsec. 10(1.1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 6(1), applicable 
to 1988 et seg. Subsec. 10(1.1) formerly read: 


(1.1) Non-deductible expenses — For the purposes of subsection (1), the cost 
to a particular taxpayer of land that is included in the inventory of a business 
carried on by the taxpayer shall include all amounts described in paragraph 
18(2)(a) or (b) in respect of that land for which no deduction is permitted to the 
taxpayer or, by reason of subsection 18(3), to another taxpayer in respect of 
whom the particular taxpayer was a person, corporation or partnership described 
in subparagraph (b)(i), (ii) or (iii) of the definition “interest on debt relating to 
the acquisition of land” in subsection 18(3), where the amounts were not in- 
cluded in the cost to that other taxpayer of property. 


Selected Cases [subsec. 10(1.1)]: Stremler v. R., [2000] 2 C.T.C. 2172 (TCC) 
(Condominium units acquired in adventure in nature of trade were inventory). 


Interpretation Bulletins: IT-153R3: Land developers — subdivision and develop- 
ment costs and carrying charges on land. See also list at end of s. 10. 


(2) Continuation of valuation — Notwithstanding subsection 
(1), for the purpose of computing income for a taxation year from a 
business, the inventory at the commencement of the year shall be 
valued at the same amount as the amount at which it was valued at 
the end of the preceding taxation year for the purpose of computing 
income for that preceding year. 

Related Provisions: 10(2.1) — Methods of valuation to be the same from year to 
year. 


Interpretation Bulletins: See list at end of s. 10. 


(2.1) Methods of valuation to be same — Where property de- 
scribed in an inventory of a taxpayer’s business that is not an ad- 
venture or concern in the nature of trade is valued at the end of a 
taxation year in accordance with a method permitted under this sec- 
tion, that method shall, subject to subsection (6), be used in the val- 
uation of property described in the inventory at the end of the fol- 
lowing taxation year for the purpose of computing the taxpayer’s 
income from the business unless the taxpayer, with the concurrence 
of the Minister and on any terms and conditions that are specified 
by the Minister, adopts another method permitted under this 
section. 

History: Subsec. 10(2.1) amended by 1998, c. 19, subsec. 70(2), applicable 

(a) to taxation years that end after December 20, 1995; 


(b) in respect of a business that is an adventure or concern in the nature of trade, to 
taxation years of a taxpayer that end before December 21, 1995, except where 


(i) the taxpayer’s filing-due date for the year is after December 20, 1995, or 


(ii) the taxpayer has valued the inventory of the business for the purpose of 
computing income for the year from the business at an amount that is less than 
the cost at which the taxpayer acquired the property, which valuation is re- 
flected in a return of income, notice of objection or notice of appeal filed or 
served under the Act before December 21, 1995; and 


(c) in respect of a business that is an adventure or concern in the nature of trade, to 
fiscal periods of a partnership that end before December 21, 1995, except where 


(i) the filing-due dates of all of the members of the partnership for their taxa- 
tion years that include the end of the fiscal period are after December 20, 1995, 
or 
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(ii) the partnership has valued the inventory of the business for the purpose of 
computing income for the fiscal period from the business at an amount that is 
less than the. cost at which the partnership acquired the property, which valua- 
tion is reflected in a return of income, notice of objection or notice of appeal 
filed or served under the Act before December 21, 1995 by any member of the 
partnership. 


The subsec. formerly read: 


(2.1) Where property. described in the inventory of a business of a taxpayer at the 
end of a taxation year is valued in accordance with a method provided for under 
this section, that method shall, subject to subsection (6), be used in the valuation 
of property described in the inventory of that business at the end of the following 
taxation year for the purpose of computing the taxpayer’s income from that busi- 
ness unless the taxpayer, with the concurrence of the Minister and on such terms 
and conditions as are specified by the Minister, adopts another method provided 
for under this section. 

Subsec. 10(2.1) added by 1994, c. 7, Sch. IT (1991, c. 49), subsec. 6(2), applicable with 

respect to computations of income for 1990 er seq. 


Interpretation Bulletins: IT-459: Adventure or concern in the nature of trade, 


(3) Incorrect valuation — Where the inventory of a business at 
the commencement of a taxation year has, according to the method 
adopted by the taxpayer for computing income from the business 
for that year, not been valued as required by subsection (1), the in- 
ventory at the commencement of that year shall, if the Minister so 
directs, be deemed to have been valued as required by that 
subsection. 


Interpretation Bulletins: See list at end of s. 10. 


(4) Fair market value — For the purpose of subsection (1), the 
fair market value of property (other than property that is obsolete, 
damaged or defective or that is held for sale or lease or for the pur- 
pose of being processed, fabricated, manufactured, incorporated 
into, attached to, or otherwise converted into property for sale or 
lease) that is 


(a) work in progress at the end of a taxation year of a business 
that is a profession means the amount that can reasonably be 
expected to become receivable in respect thereof after the end of 
the year; and 


(b) advertising or packaging material, parts, supplies or other 
property (other than work in progress of a business that is a pro- 
fession) that is included in inventory means the replacement cost 
of the property. 

Related Provisions: 10(5) — Property deemed to be inventory; 34 — Election to 


exclude work in progress from professional income; 107(1.2) — fair market value of 
interest in trust held as inventory. 


Interpretation Bulletins: IT-51R2: Supplies on hand at end of fiscal period. See also 
list at end of s. 10. 


(5) [Meaning of] Inventory — Without restricting the generality 
of this section, 


(a) property (other than capital property) of a taxpayer that is 
advertising or packaging material, parts or supplies or work in 
progress of a business that is a profession is, for greater cer- 
tainty, inventory of the taxpayer; 

Selected Cases [para. 10(5)(a)]: Stearns Catalytic Ltd. v. Canada, [1990] 1 C.T.C. 


398 (FCTD) (Spare parts capable of causing lengthy termination of production if dam- 
aged are “major parts” of capital property, not inventory). 


(b) anything used primarily for the purpose of advertising or 
packaging property that is included in the inventory of a tax- 
payer shall be deemed not to be property held for sale or lease or 
for any of the purposes referred to in subsection (4); and 


(c) property of a taxpayer, the cost of which to the taxpayer was 
deductible by virtue of paragraph 20(1)(mm), is, for greater cer- 
tainty, inventory of the taxpayer having a cost to the taxpayer, 
except for the purposes of that paragraph, of nil. 
Related Provisions: 10(4) — Fair market value of work in progress, advertising or 
packaging materials, parts and supplies; 34 — Election to exclude work in progress 
from professional income. 
1.T. Application Rules: 23(3), (4). 


Interpretation Bulletins: IT-51R2: Supplies on hand at end of fiscal period: IT- 
457R: Election by professionals to exclude work in progress from income. See also list 
at end of s. 10. 
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(6) Artistic endeavour — Notwithstanding subsection (1), for 
the purpose of computing the income of an individual other than a 
trust for a taxation year from a business that is the individual’s artis- 
tic endeavour, the value of the inventory of the business for that 
year shall, if the individual so elects in the individual’s return of 
income under this Part for the year, be deemed to be nil. 


Related Provisions: 10(7) — Effect of election; 10(8) — Artistic endeavour. 


Interpretation Bulletins: IT-212R3: Income of deceased persons — rights or things; 
IT-504R2: Visual artists and writers. See also list at end of s. 10. 


(7) Value in later years — Where an individual has made an 
election pursuant to subsection (6) for a taxation year, the value of 
the inventory of a business that is the individual’s artistic endeavour 
shall, for each subsequent taxation year, be deemed to be nil unless 
the individual, with the concurrence of the Minister and on such 
terms and conditions as are specified by the Minister, revokes the 
election. 


Interpretation Bulletins: IT-504R2: Visual artists and writers. See also list at end of 
SiO! 


(8) Definition of “business that is an individual’s artistic 
endeavour” — For the purpose of this section, “business that is 
an individual’s artistic endeavour” means the business of creating 
paintings, prints, etchings, drawings, sculptures or similar works of 
art, where such works of art are created by the individual, but does 
not include a business of reproducing works of art. 


Interpretation Bulletins [subsec. 10(8)]: IT-504R2: Visual artists and writers. See 
also list at end of s. 10. 


(9) Transition — Where, at the end of a taxpayer’s last taxation 
year at the end of which property described in an inventory of a 
business that is an adventure or concern in the nature of trade was 
valued under subsection (1), the property was valued at an amount 
that is less than the cost at which the taxpayer acquired the pro- 
perty, after that time the cost to the taxpayer at which the property 
was acquired is, subject to subsection (10), deemed to be that 
amount. 


History: Subsec. 10(9) added by 1998, c. 19, subsec. 70(3), applicable 
(a) to taxation years that end after December 20, 1995; 


(b) in respect of a business that is an adventure or concern in the nature of trade, to 
taxation years of a taxpayer that end before December 21, 1995, except where 


(i) the taxpayer’s filing-due date for the year is after December 20, 1995, or 


(ii) the taxpayer has valued the inventory of the business for the purpose of 
computing income for the year from the business at an amount that is less than 
the cost at which the taxpayer acquired the property, which valuation is re- 
flected in a return of income, notice of objection or notice of appeal filed or 
served under the Act before December 21, 1995; and 


(c) in respect of a business that is an adventure or concern in the nature of trade, to 
fiscal periods of a partnership that end before December 21, 1995, except where 


(i) the filing-due dates of all of the members of the partnership for their taxa- 
tion years that include the end of the fiscal period are after December 20, 1995, 
or 


(ii) the partnership has valued the inventory of the business for the purpose of 
computing income for the fiscal period from the business at an amount that is 
less than the cost at which the partnership acquired the property, which valua- 
tion is reflected in a return of income, notice of objection or notice of appeal 
filed or served under the Act before December 21, 1995 by any member of the 
partnership. 


Interpretation Bulletins: IT-459: Adventure or concern in the nature of trade. 


(10) Acquisition of control — Notwithstanding subsection 
(1.01), property described in an inventory of a corporation’s busi- 
ness that is an adventure or concern in the nature of trade at the end 
of the corporation’s taxation year that ends immediately before the 
time at which control of the corporation is acquired by a person or 
group of persons shall be valued at the cost at which the corporation 
acquired the property, or its fair market value at the end of the year, 
whichever is lower, and, after that time, the cost at which the corpo- 
ration acquired the property is, subject to a subsequent application 
of this subsection, deemed to be that lower amount. 

Related Provisions: 139.1(18) — Holding corporation deemed not to acquire con- 


trol of insurer on demutualization; 249(4) — Year-end triggered on change: of control; 
256(6)-(9) — Whether contro] acquired. 


Subdivision b — Income or Loss from a Business or Property 


History: Subsec. 10(10) added by 1998, c. 19, subsec. 70(3), applicable 
(a) to taxation years that end after December 20, 1995; 
(b) in respect of a business that is an adventure or concern in the nature of trade, to 
taxation years of a taxpayer that end before December 21, 1995, except where 
(i) the taxpayer’s filing-due date for the year is after December 20, 1995, or 


(ii) the taxpayer has valued the inventory of the business for the purpose of 
computing income for the year from the business at an amount that is less than 
the cost at which the taxpayer acquired the property, which valuation is re- 
flected in a return of income, notice of objection or notice of appeal filed or 
served under the Act before December 21, 1995; and 


(c) in respect of a business that is an adventure or concern in the nature of trade, to 
fiscal periods of a partnership that end before December 21, 1995, except where 


(i) the filing-due dates of all of the members of the partnership for their taxa- 
tion years that include the end of the fiscal period are after December 20, 1995, 
or 


(1) the partnership has valued the inventory of the business for the purpose of 
computing income for the fiscal period from the business at an amount that is 
less than the cost at which the partnership acquired the property, which valua- 
tion is reflected in a return of income, notice of objection or notice of appeal 
filed or served under the Act before December 21, 1995 by any member of the 
partnership. 


Interpretation Bulletins: IT-459: Adventure or concern in the nature of trade. 


(11) Acquisition of control — For the purposes of subsections 
88(1.1) and 111(5), a corporation’s business that is at any time an 
adventure or concern in the nature of trade is deemed to be a busi- 
ness carried on at that time by the corporation. 
History: Subsec. 10(11) added by 1998, c. 19, subsec. 70(3), applicable 
(a) to taxation years that end after December 20, 1995; 
(b) in respect of a business that is an adventure or concern in the nature of trade, to 
taxation years of a taxpayer that end before December 21, 1995, except where 
(i) the taxpayer’s filing-due date for the year is after December 20, 1995, or 
(ii) the taxpayer has valued the inventory of the business for the purpose of 
computing income for the year from the business at an amount that is less than 
the cost at which the taxpayer acquired the property, which valuation is re- 


flected in a return of income, notice of objection or notice of appeal filed or 
served under the Act before December 21, 1995; and 


(c) in respect of a business that is an adventure or concern in the nature of trade, to 
fiscal periods of a partnership that end before December 21, 1995, except where 


(i) the filing-due dates of all of the members of the partnership for their taxa- 
tion years that include the end of the fiscal period are after December 20, 1995, 
or 


(ii) the partnership has valued the inventory of the business for the purpose of 
computing income for the fiscal period from the business at an amount that is 
less than the cost at which the partnership acquired the property, which valua- 
tion is reflected in a return of income, notice of objection or notice of appeal 
filed or served under the Act before December 21, 1995 by any member of the 
partnership. 


Interpretation Bulletins: IT-459: Adventure or concern in the nature of trade. 


(12) Removing property from [Canadian] inventory [of 
non-resident] — If at any time a non-resident taxpayer ceases to 
use, in connection with a business or part of a business carried on 
by the taxpayer in Canada immediately before that time, a property 
that was immediately before that time described in the inventory of 
the business or the part of the business, as the case may be, (other 
than a property that was disposed of by the taxpayer at that time), 
the taxpayer is deemed 


(a) to have disposed of the property immediately before that 
time for proceeds of disposition equal to its fair market value at 
that time; and 


(b) to have received those proceeds immediately before that time 
in the course of carrying on the business or the part of the busi- 
ness, as the case may be. 
Related Provisions: 10(14) — Inventory includes work in progress of a profes- 
sional; 14(14) — Parallel rule for eligible capital property; 142.6(1.1) — Parallel rule 
for non-resident financial institution. 
History: Subsec. 10(12) added by 2001, c. 17, s. 4, applicable after December 23, 
1998. 


(13) Adding property to [Canadian] inventory [of non-resi- 
dent] — If at any time a property becomes included in the inven- 
tory of a business or part of a business that a non-resident taxpayer 
carries on in Canada after that time (other than a property that was, 


BF. 


Si 11 


otherwise than because of this subsection, acquired by the taxpayer 
at that time), the taxpayer is deemed to have acquired the property 
at that time at a cost equal to its fair market value at that time. 
Related Provisions: 
professional. 


History: Subsec. 10(13) added by 2001, c. 17, s. 4, applicalyle after December 23, 
1998. 


10(14) —Inventory includes work in progress of a 


(14) Work in progress — For the purposes of subsections (12) 
and (13), property that is included in the inventory of a business 
includes property that would be so included if paragraph 34(a) did 
not apply. 

Related Provisions: 14(15)— Parallel rule. for eligible 
142.6(1.2) — Parallel rule for non-resident financial institution. 


History: Subsec. 10(14) added by 2001, c. 17, s. 4, applicable after December 23, 
1998. 


Selected Cases [s. 10]: Ruland Realty Ltd. v. R., [1998] 4 C.T.C. 2313 (TCC) 
(Obligations to acquire land were choses in action, which qualified as property and as 
inventory); Consoltex Inc. v. Canada, [1996] 1 C:T.C. 2752 (TCC) (Change of inven- 
tory valuation method and reversal following utilization of losses distorted income by 
anticipating profits). 

Definitions [s. 10]: ‘amount’ — 248(1); “artistic endeavour’ — 10(8); “business” — 
248(1); “Canada” — 255, Interpretation Act 35(1); “capital property” — 54, 248(1); 
“control” — 256(6)—-(9); “corporation” — 248(1), Interpretation Act 35(1); “cost” — 
10(9); “fair market value” — 10(4), 107(1.2); “filing-due date” — 248(1); “fiscal pe- 
riod” — 249.1; “individual” — 248(1); “inventory” — 10(5), 248(1); “Minister”, “non= 
resident” — 248(1); “person”, “prescribed”, “property”, “regulation” — 248(1); “‘taxa- 
tion year’ — 11(2), 249; “‘taxpayer’’ — 248(1); “trust” — 104(1), 248(1), (3). 
Interpretation Bulletins [s. 10]: IT-98R2: Investment corporations (archived); IT- 
189R2: Corporations used by practising members of professions; IT-283R2: CCA — 
video tapes, videotape cassettes, films, computer software and master recording tapes 
(archived); IT-452: Utility service connections (archived); IT-473R: Inventory 
valuation, 


capital property; 


11. (1) Proprietor of business — Subject to sections 34.1 and 
34.2, where an individual is a proprietor of a business, the indivi- 
dual’s income from the business for a taxation year is deemed to be 
the individual’s income from the business for the fiscal periods of 
the business that end in the year. 
History: Subsec. 11(1) amended by 1996, c. 21, s. 3, applicable to 1995 et seg. The 
subsec. formerly read: 
(1) Where an individual is a proprietor of a business, the individual’s income 
from the business for a taxation year shall be deemed to be the individual’s in- 
come from the business for the fiscal period or periods ending in the year. 
Selected Cases [subsec. 11(1)]: Northern Sales (1963) Ltd. v. MNR, [1973] 
C.T.C. 239 (FCTD) (Independent companies held to be partners where profits and 
losses divided pursuant to marketing agreement). 


(2) Reference to “taxation year” — Where an individual’s in- 
come for a taxation year includes income from a business the fiscal 
period of which does not coincide with the calendar year, unless the 
context otherwise requires, a reference in this subdivision or section 
80.3 to a “taxation year” or “‘year” shall, in respect of the business, 
be read as a reference to a fiscal period of the business ending in the 
year. 
History: Subsec. 11(2) substituted by 1994, c. 21, s. 5, applicable to 1988 ef seg. That 
subsec. formerly read: 
(2) Reference to “taxation year’ or “year’ — Where an individual’s income 
for a taxation year includes income from a business the fiscal period of which 
does not coincide with the calendar year, unless the context otherwise requires, a 
reference in this Division to a “taxation year” or “year” shall, in respect of the 
business, be read as a reference to a fiscal period of the business ending in the 
year. 
Selected Cases [subsec. 11(2)]: Bishay v. MNR, [1996] 1 C.T.C. 2286 (FCTD) 
(Unilateral change of year-end by taxpayer prohibited), 
Related Provisions [s. 11]: 14(4) — Eligible capital property rules — references to 
“taxation year” or “year”; 20(16.2) — Terminal loss rules — reference to “taxation 
year” and “year”; 34.1 — Additional income adjustment where fiscal year is not calen- 
dar year; 34.2 — Reserve for 1995 stub-period income; 96(1)(f) — Income inclusion 
from partnership in taxation year in which partnership’s year ends; 25(1) — Fiscal pe- 
riod for individual proprietor of business disposed of; 249(2)(b) — Where end of fiscal 
period coincides with end of taxation year. 
Definitions [s. 11]: “business” — 248(1), 249.1; “calendar year” — Interpretation 
Act) 37(1)(a); “fiscal period” —248(1), 249.1; “individual” — 248(1); “taxation 
year” — 249. 
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Regulations [s. 11]: 1104(1) (taxation year of individual for capital cost allowance 
purposes). 

Interpretation Bulletins [s. 11]: IT-151R5: Scientific research and experimental 
development expenditures; IT-184R: Deferred cash purchase tickets issued by Cana- 
dian Wheat Board. 


Inclusions 


12. (1) Income inclusions — There shall be included in comput- 
ing the income of a taxpayer for a taxation year as income from a 
business or property such of the following amounts as are 
applicable: 


(a) services, etc., to be rendered [or goods to be deliv- 
ered] — any amount received by the taxpayer in the year in the 
course of a business 


(i) that is on account of services not rendered or goods not 
delivered before the end of the year or that, for any other 
reason, may be regarded as not having been earned in the 
year or a previous year, or 


(ii) under an arrangement or understanding that it is repay- 
able in whole or in part on the return or resale to the taxpayer 
of articles in or by means of which goods were delivered to a 
customer; 
Related Provisions: 12(1)(x) — Inducements, reimbursements, etc. included in in- 
come; 12(2)— Rule is for greater certainty only: 20(1)(m) — Deductions — reserve 
for goods and services: 20(1)(m.1) — Deductions — manufacturer’s warranty reserve: 
20(1)(m.2) — Deductions — repayment of amount previously included in income; 
20(24)— Amounts paid for undertaking future obligations; 68 — Allocation of 
amounts paid for combination of services and property. 
Selected Cases [para. 12(1)(a)]: Foothills Pipe Lines (Yukon) Ltd. v. R., [1990] 2 
C.T.C. 448 (FCA); leave to appeal to SCC refused (1991), 134 N.R. 238 (note), (sub 
nom. Foothills Pipe Lines (South Yukon) Ltd. v. MNR) (Special charges made by tax- 
payer responsible for pipeline construction to shippers, to be refunded upon completion 
of the project. were liabilities not income); Burrard Yarrows Corp. v. R., [1986] 2 
C.T.C. 313 (FCTD); rev'd in part [1988] 2 C.T.C. 90 (FCA) (Progress payments re- 
ceived were “earned” amounts: reserve not permitted); Anderson v. MNR, [1972] 
C.T.C. 2318 (T.R.B.) (Advance payment pursuant to Prairie Grain Advance Payments 
Act was income, not interest-free loan). 
Interpretation Bulletins: IT-154R: Special reserves: IT-165R: Returnable containers 
(archived); IT-321R: Insurance agents and brokers —unearned commissions 
(archived); IT-457R: Election by professionals to exclude work in progress from in- 
come; IT-531: Eligible funeral arrangements. 
1.T. Technical News: 18 (Oerlikon Aérospatiale case); 30 (prepaid income — 
whether 9(1) or 12(1)(a) applies). 


Forms: T2124: Statement of business activities. 


(b) amounts receivable — any amount receivable by the tax- 
payer in respect of property sold or services rendered in the 
course of a business in the year, notwithstanding that the amount 
or any part thereof is not due until a subsequent year, unless the 
method adopted by the taxpayer for computing income from the 
business and accepted for the purpose of this Part does not re- 
quire the taxpayer to include any amount receivable in comput- 
ing the taxpayer’s income for a taxation year unless it has been 
received in the year, and for the purposes of this paragraph, an 
amount shall be deemed to have become receivable in respect of 
services rendered in the course of a business on the day that is 
the earlier of 


(i) the day on which the account in respect of the services 
was rendered, and 


(11) the day on which the account in respect of those services 
would have been rendered had there been no undue delay in 
rendering the account in respect of the services; 


Related Provisions: 12(2) — Rule is for greater certainty only; 34 — Professional 
business; 68 — Allocation of amounts in consideration for disposition of property; 
78 — Unpaid amounts: 138(11.5)(k) — Transfer of business by non-resident insurer. 


Selected Cases [para. 12(1)(b)]: Huang & Danczkay Ltd. v. MNR, [1998] 3 C.T.C. 
337 (FCTD) (Receivables brought into income only when income-earning process vir- 
tually complete); Stevenson & Hunt Insurance Brokers Ltd. vy. Canada, [1993] 1 C.T.C. 
383 (FCTD) (Contingent commissions “earned” or “receivable” by insurance broker 
income when amount ascertained); Maritime Telegraph and Telephone Co. v. Canada, 
[1992] 1 C.T.C. 264 (FCA) (Taxpayer not permitted to change method of reporting 
income for tax purposes); West Kootenay Power and Light Co. v. Canada, [1992] 1 
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C.T.C. 15 (FCA) (In calculating income for tax purposes, taxpayer may use different 
method from that used for accounting purposes); West Hill Redevelopment Co. v. MNR, 
[1991] 2 C.T.C. 83 (FCTD) (Taxpayer who sold condominiums and took back mort- 
gages at below-market interest rates must include full price expressed in sale, not price 
reduced by difference between face value of mortgage and lesser market value); 
Dominion Construction Co. (Niagara) Ltd. v. MNR, [1974] C.T.C. 2006 (T-R.B.) 
(Holdback taxable in year receivable). 


Interpretation Bulletins: IT-92R2: Income of contractors; IT-129R: Lawyers’ trust 
accounts and disbursements; IT-170R: Sale of property — when included in income 
computation. 


(c) interest — subject to subsections (3) and (4.1), any amount 
received or receivable by the taxpayer in the year (depending on 
the method regularly followed by the taxpayer in computing the 
taxpayer’s income) as, on account of, in lieu of payment of or in 
satisfaction of, interest to the extent that the interest was not in- 
cluded in computing the taxpayer’s income for a preceding taxa- 
tion year; 
Related Provisions: 12(3) — Accrued interest taxable to corporation, partnership 
and certain trusts; 12(4) — Annual accrual of interest even if unpaid; 12(4.1) — Im- 
paired debt obligations; 12(9.1) — Exception for certain interests in prescribed debt 
obligations; 12.1 — Cash bonus on Canada Savings Bonds; 16 — Income and capital 
combined; 16(3)— Bonds purchased at a discount; 16(6)— Indexed debt obliga- 
tions — amount deemed received as interest; 17 — Interest deemed received on loan to 
non-resident; 18(9.1) — Penalties, bonuses and rate reduction payments; 20(1)(c) — 
Deduction for interest paid; 20(14) — Accrued bond interest; 20(14.1) — Interest on 
debt obligation; 81(1)(m) — Interest on certain obligations exempt; 137(4.1) — Inter- 
est deemed received on certain reductions of capital by credit union; 142.5(3)(a), (b) — 
Mark-to-market debt obligation; 218 — Loan to wholly-owned subsidiary; 258(3) — 
Certain dividends on preferred shares deemed to be interest; 258(5) — Deemed interest 
on certain shares; Canada-U.S. Tax Treaty:Art. XI — Taxation of interest. 


History: Para. 12(1)(c) amended by 2001, c. 17, subsec. 5(1), applicable to taxation 
years that end after September 1997. The para. formerly read: 


(c) subject to subsections (3) and (5) [should be (4.1) —ed.], any amount re- 
ceived or receivable by the taxpayer in the year (depending on the method regu- 
larly followed by the taxpayer in computing the taxpayer’s income) as, on ac- 
count of, in lieu of payment of or in satisfaction of, interest to the extent that the 
interest was not included in computing the taxpayer’s income for a preceding 
taxation year: 


Para. 12(1)(c) amended by 1998, c. 19, subsec. 71(1), applicable 
(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before October 1997 
where the taxpayer files an election in accordance with para. 81(11)(b). 


The para. formerly read: 


(c) any amount received or receivable by the taxpayer in the year (depending on 

the method regularly followed by the taxpayer in computing the taxpayer’s 

profit) as, on account or in lieu of payment of, or in satisfaction of, interest to the 

extent that the interest was not included in computing the taxpayer’s income for 

a preceding taxation year; 
Selected Cases [para. 12(1)(c)]: Ahmad v. R., [2002] 4 C.T.C. 2497 (TCC) (Pre- 
judgment interest was part of damages); Coughlan vy. R., [2001] 4 C.T.C. 2004 (TCC) 
(Pre-judgment interest was “interest” and not incremental damages); Shaw (J.M.) v. 
MNR, [1993] 1 C.T.C. 221 (FCA); leave to appeal to SCC refused (1993), 158 N.R. 
399 (note) (Amount paid as “interest” on additional compensation awarded for expro- 
priation was interest income, not proceeds of disposition); Praxair Canada Inc. v. 
MNR, [1993] 1 C.T.C. 130 (FCTD) (Creditor accepting shares of debtor in satisfaction 
of unpaid interest received “amount” equal to market value of shares, not par value); 
Fisher, E.R., Ltd. y. R., [1986] 2 C.T.C. 114 (FCTD) (Interest penalty paid on expropri- 
ation was added to proceeds of disposition, and was not a windfall); Miller v. R., [1985] 
2 C.T.C. 139 (FCTD) (Interest on retroactive salary increase not employment income); 
Freeway Properties Inc. v. R., [1985] 1 C.T.C. 222 (FCTD) (Prepaid interest on mort- 
gage included in year received); Perini Estate v. R., [1982] C.T.C. 74 (FCA) (Interest 
on proceeds of disposition, determined retroactively and paid at later date, taxable); R. 
v. Henuset Bros. Ltd. (No. 2), [1977] C.T.C. 228 (FCTD) (Prepaid interest was income, 
not down payment). 


Regulations: 201(1)(b) (information return). 


Interpretation Bulletins: IT-265R3: Payments of income and capital combined 
(archived); IT-396R: Interest income. 


1.T. Technical News: 30 (pre-judgment interest). 

Advance Tax Rulings: ATR-61: Interest accrual rules. 

Forms: TS: Statement of investment income; T5 Summ: Return of investment income. 
(d) reserve for doubtful debts — any amount deducted 


under paragraph 20(1)(1) as a reserve in computing the tax- 
payer’s income for the immediately preceding taxation year; 


Related Provisions: 87(2.2)— Amalgamation of insurance corporations; 
88(1)(g) — Winding-up of subsidiary insurance corporations; 138(11.5)(k) — Transfer 


Subdivision b — Income or Loss from a Business or Property 


of business by non-resident insurer; 138(11.91)(d) — Computation of income of non- 
resident insurer; 142.3(1)(c) — Amount deductible in respect of specified debt obliga- 
tion; Reg. 2405(3)“gross Canadian life investment income’’(d) — Inclusion in life in- 
surer’s income. 


Selected Cases [para. 12(1)(d)]: 92735 Canada Ltd. v. R., [1999] 2 C.T.C. 2661 
(TCC) (Debt becomes doubtful when collection doubtful on objective basis). 


Interpretation Bulletins: IT-442R: Bad debts and reserve for doubtful debts. 
Forms: T2 SCH 13: Continuity of reserves. 


(d.1) reserve for guarantees, etc. — any amount deducted 
under paragraph 20(1)(1.1) as a reserve in computing the tax- 
payer’s income for the immediately preceding taxation year; 


(e) reserves for certain goods and services, etc. — any 
amount 


(i) deducted under paragraph 20(1)(m) (including any 
amount substituted by virtue of subsection 20(6) for any 
amount deducted under that paragraph), paragraph 
20(1)(m.1) or subsection 20(7), or 


(11) deducted under paragraph 20(1)(n), 


in computing the taxpayer’s income from a business for the im- 
mediately preceding year; 
Related Provisions: 66.2(2)(b)(ii)(B), 66.4(2)(a)(ii)(B) — Deductions for resource 
expenses; 87(2.2) — Amalgamation of insurance corporations; 88(1)(g) — Winding-up 
of subsidiary insurance corporations; 138(11.91)(d) — Computation of income of non- 
resident insurer. 


Selected Cases [para. 12(1)(e)]: Regina Shoppers Mall Ltd. v. Canada, [1991] 1 
C.T.C. 297 (FCA) (Taxpayer entitled to file return inconsistent with Minister’s assess- 
ment for previous year); Sears Canada Inc. v. Canada, [1989] 1 C.T.C. 127 (FCA); 
leave to appeal to SCC refused (1989), 100 N.R. 160 (note), (sub nom. Sears Canada 
Inc. vy. MNR) (Reserve improperly deducted nevertheless required to be included in 
subsequent year). 


Interpretation Bulletins: IT-73R6: The small business deduction; IT-154R: Special 
reserves. 


I.T. Technical News: 30 (prepaid income — whether 9(1) or 12(1)(a) applies). 
Forms: T2 SCH 13: Continuity of reserves. 


(e.1) [insurer’s] negative reserves — where the taxpayer is 
an insurer, the amount prescribed in respect of the insurer for the 
year; 
Related Provisions: 20(22) — Deduction in following year; 87(2.2) — Amalgama- 
tion of insurance corporations; 88(1)(g)(1) — Windup of subsidiary insurance corpora- 
tion; 138(11.5)G.1)—Transfer of business by non-resident insurer: 
138(11.91)(d.1)Gi) — Computation of income for non-resident insurer. 


History: Para. 12(1)(e.1) added by 1997, c. 25, subsec. 2(1), applicable to 1996 et seq. 
Regulations: 1400(2) (amount prescribed). 


(f) insurance proceeds expended — such part of any 
amount payable to the taxpayer as compensation for damage to, 
or under a policy of insurance in respect of damage to, property 
that is depreciable property of the taxpayer as has been ex- 
pended by the taxpayer 


(1) within the year, and 
(ii) within a reasonable time after the damage, 


on repairing the damage; 
Related Provisions: 13(21)“proceeds of disposition”(c) — Depreciable property — 
proceeds of disposition. 
(g) payments based on production or use — any amount 
received by the taxpayer in the year that was dependent on the 
use of or production from property whether or not that amount 
was an instalment of the sale price of the property, except that 
an instalment of the sale price of agricultural land is not in- 
cluded by virtue of this paragraph; 


Related Provisions: 12(2.01) — No deferral of amounts taxable anyway under s. 9. 


Selected Cases [para. 12(1)(g)]: Wright v. R., [2003] 1 C.T.C. 2726 (TCC) (Pay- 
ments for sale of trees were capital, not subject to provision); Larsen v. R., [2000] 1 
C.T.C. 209 (FCA) (Timber stand may be farm property); Lackie v. R., [1979] CMe. 
389 (FCA) (Proceeds from sale of gravel, paid in yearly instalments, was income from 
property); MNR vy. Bartlett, [1972] C.T.C. 333 (FCA) (No special prospector treatment 
for vendor of mining rights on terms varying with production); Mel-Bar Ranches Ltd. 
v. MNR (No. 2), [1989] 1 C.T.C. 360 (FCTD) (Sale of timber cut to clear land for 
grazing not income from business). 
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Interpretation Bulletins: IT-373R2: Woodlots; IT-423: Sale of sand, gravel or 
topsoil (archived); IT-426R: Shares sold subject to an earnout agreement; IT-462: Pay- 
ment based on production or use. 


. (g.1) proceeds of disposition of right to receive produc- 
tion — any proceeds of disposition to which subsection 18.1(6) 
applies; 

History: Para. 12(1)(g.1) added by, 1998, c. 19, subsec. 71(2), applicable to disposi- 
tions that occur after November 17, 1996. 
(h) previous reserve for quadrennial survey — any 
amount deducted as a reserve under paragraph 20(1)(0) in com- 
puting the taxpayer’s income for the immediately preceding 
year; 


(i) bad debts recovered —any amount, other than an 
amount referred to in paragraph (1.1), received in the year on 
account of a debt or a loan or lending asset in respect of which a 
deduction for bad debts or uncollectable loans or lending assets 
had been made in computing the taxpayer’s income for a preced- 
ing taxation year; 
Related Provisions: 12.4 Bad debt inclusion; 20(1)(p) — Bad debts; 22(1) — 
Sale of accounts receivable; 26(3) — Banks — write-offs and recoveries; 87(2.2) — 
Amalgamation of insurance corporations; 88(1)(g) — Winding-up of subsidiary insur- 
ance corporations; 111(5.3) — Doubtful debts and bad debts; 138(11.5)(k) — Transfer 
of business by non-resident insurer; 142.3(1)(c), (g) — Amount deductible in respect of 
specified debt obligation; 142.5(8)(d)(iv) — First deemed disposition of mark-to-mar- 
ket debt obligation. 


Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-220R2: CCA — proceeds 

of disposition of depreciable property; IT-302R3: Losses of a corporation — the effect 

that acquisitions of control, amalgamations, and windings-up have on their deductibil- 

ity — after January 15, 1987; IT-442R: Bad debts and reserve for doubtful debts. 
(i.1) bad debts recovered — where an amount is received in 
the year on account of a debt in respect of which a deduction for 
bad debts was made under subsection 20(4.2) in computing the 
taxpayer’s income for a preceding taxation year, the amount de- 
termined by the formula 


INS 1EYC 
where 
A is '/ of the amount so received, 
Bis the amount that was deducted under subsection 20(4.2) in 
respect of the debt, and 


is the total of the amount that was so deducted under subsec- 
tion 20(4.2) and the amount that was deemed by that subsec- 
tion or subsection 20(4.3) to be an allowable capital loss in 
respect of the debt; 


Related Provisions: 39(11)— Bad debt recovery; 89(1)‘capital dividend ac- 
count’(c) — Capital dividend account. 


. 


History: Para. 12(1)(i.1) amended by 2001, c. 17, subsec. 5(2), applicable to taxation 
years that end after February 27, 2000 except that, for taxation years that ended after 
February 27, 2000 and before October 18, 2000, the reference to the fraction “1/2” in 
the description of A in the para. shall be read as a reference to the fraction “2/3”. The 
para. formerly read: 
(i.1) idem — where an amount is received in the year on account of a debt in 
respect of which a deduction for bad debts under subsection 20(4.2) was made in 
computing the taxpayer’s income for a preceding taxation year, that proportion 
of */; of the amount that 
(i) the amount that was deducted under subsection 20(4.2) in respect of that 
debt 
is of 
(ii) the total of the amount that was so deducted under subsection 20(4.2) 


and the amount that was deemed to be an allowable capital loss under sub- 
section 20(4.2) in respect of the debt; 


Interpretation Bulletins: IT-442R: Bad debts and reserve for doubtful debts. 


(j) dividends from resident corporations — any amount 

required by subdivision h to be included in computing the tax- 

payer’s income for the year in respect of a dividend paid by a 

corporation resident in Canada on a share of its capital stock; 
Related Provisions: 82(1) — Taxable dividends received; 84, 84.1(1)(b) — Deemed 
dividends; 139.1(4)(f), (g) — Deemed dividend on demutualization of insurance corpo- 
ration; 139.2 — Deemed dividend on distribution by mutual holding corporation, 
Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 
Canada. 


S. 12(1)(j) 


Advance Tax Rulings: ATR-15: Employee stock option plan. 


(k) dividends from other corporations — any amount re- 
quired by subdivision i to be included in computing the tax- 
payer’s income for the year in respect of a dividend paid by a 
corporation not resident in Canada on a share of its capital stock 
or in respect of a share owned by the taxpayer of the capital 
stock of a foreign affiliate of the taxpayer, 


Proposed Amendment _ 12(1)(k) 


as foreign corporations, - trusts and investment : 


entities [dividends, etc.] — any amount required by subdi- 
vision i to be included 1 in oe the Oe s Income for 
_ the year; : 
Application: The July. 18, 2005 draft ae as | —NRTs anid FIED, S2, 
will amend para. BOG) to read as above, applicable to taxation Jen that begin: 
after 2002. — 


Technical ‘Notes: Section: oC ey oe ‘the ae of various amounts in- 
computing a taxpayer” s income fora taxation year from business or property. Para- 
graph 12(1){k) refers to certain dividenas cee by ee ‘Sections 90 to oye to be 
so added. ; 


Paragraph 12(1)(k) is amended $0 that it els to all amounts need to be added i in 
computing income under amended sections 90 to 95, including new sections 94.1 to 
94.3 relating to foreign investment entities. For more information, see the commen- 
tary on those new sections. 


Related Provisions: 90 — Dividends received from non-resident corporation; 91(1), 
(3) — FAPI inclusions; 94.1(4) — Foreign investment entity — income inclusion; 
94.2(4) — FIE income inclusion — mark-to-market regime; 94.3(4) — FIE income in- 
clusion — accrual method; 115(1)(a)(vii)(B) — Authorized foreign bank’s taxable in- 
come earned in Canada; 258(3) — Certain dividends on preferred shares deemed to be 
interest; 258(5) — Deemed interest on certain shares. 


Selected Cases [para. 12(1)(k)]: Terrador Investments Ltd. y. R., [1999] 3 C.T.C. 
520 (FCA); leave to appeal to SCC refused (May 18, 2000), File 27499 (No bad debt 
possible where ‘statute deemed amount to have been received). 
(1) partnership income — any amount that is, by virtue of 
subdivision j, income of the taxpayer for the year from a busi- 
ness or property; 
Related Provisions: 96(1)(c)(ii) — Partner taxed on share of partnership’s income 
from business or property; 96(1.1)(b), 96(1.2) — Income inclusion for retired partner. 


Selected Cases [para. 12(1)(I)]: Cornforth v. R., [1982] C.T.C. 45 (FCTD) (All 
income from business with wife assessed to taxpayer where. partnership requirements 
not met). 


Interpretation Bulletins: IT-278R2: Death of a partner or of a retired partner. 
Forms: T2032: Statement of professional activities. 
(m) benefits from trusts — any amount required by subdivi- 
sion k or subsection 132.1(1) to be included in computing the 
taxpayer's income for the year, except 
(i) any amount deemed by that subdivision to be a taxable 
capital gain of the taxpayer, and 
(ii) any amount paid or payable to the taxpayer out of or 
under an RCA trust (within the meaning assigned by subsec- 
tion 207.5(1)); 


Related Provisions: 12(1)(n.3) — Retirement compensation arrangement — refund 
of contributions; 56(1)(x), (z) — Retirement compensation arrangement; 104(7.2) 
Income inclusion re capital interest in trust; 104(13), (14) — Income from trusts; 
105(1) — Value of benefits from trust; 106(2) — Disposition of income interest in 
trust — income inclusion; 208 — Tax payable by exempt person. 


History: The opening words of para. 12(1)(m) substituted by 1994, c. 21, subsec. 6(1), 
applicable to 1988 et seg. The opening words formerly read: 


(m) any amount required by subdivision k to be included in computing the in- 
come of the taxpayer for the year, except 


(n) employees profit sharing plan — any amount received 
by the taxpayer in the year out of or under 


(i) an employees profit sharing plan, or 
(11) ‘an employee trust 


established for the benefit of employees of the taxpayer or of a 
person with whom the taxpayer does not deal at arm’s length; 


Related Provisions: 6(1)(d) — Inclusions — allocations etc. under profit sharing 
plan; 6(1)(g) — Inclusions — employee benefit plan benefits; 20(1)(w) — Deduction 


to employer; 32.1 — Employee benefit plan deductions; 107.1 — Distribution by em- 
ployee trust or employee benefit plan; 144(1) — “Employees profit sharing plan” de- 
fined; 144(6), (7) — Beneficiary’s receipts. 


40 


Income Tax Act, Part I, Division B 


Interpretation Bulletins: IT-502: Employee benefit plans and employee trusts. 


(n.1) employee benefit plan — the amount, if any, by which 
the total of amounts received by the taxpayer in the year out of 
or under an employee benefit plan to which the taxpayer has 
contributed as an employer (other than amounts included in the 
income of the taxpayer by virtue of paragraph (m)) exceeds the 
amount, if any, by which the total of all amounts 


(i) so contributed by the taxpayer to the plan, or 


(ii) included in computing the taxpayer’s income for any pre- 
ceding taxation year by virtue of this paragraph 


exceeds the total of all amounts 


(iii) deducted by the taxpayer in respect of the taxpayer’s 
contributions to the plan in computing the taxpayer’s income 
for the year or any preceding taxation year, or 


(iv) received by the taxpayer out of or under the plan in any 
preceding taxation year (other than an amount included in the 
taxpayer’s income by virtue of paragraph (m)); 
Related Provisions: 6(1)(a) — Inclusions — value of benefits; 6(1)(g) — EBP be- 
nefits; 6(10) — Contributions to an EBP; 18(1)(0) — No deduction for EBP contribu- 
tions; 32.1 — EBP deductions; 87(2)(j.3) — Amalgamation — continuation of corpo- 
ration; 107.1 — Distribution by employee trust or EBP. 


Interpretation Bulletins: IT-502: Employee benefit plans and employee trusts. 


(n.2) forfeited salary deferral amounts — where deferred 
amounts under a salary deferral arrangement in respect of an- 
other person have been deducted under paragraph 20(1)(00) in 
computing the taxpayer’s income for preceding taxation years, 
any amount in respect of the deferred amounts that was deducti- 
ble under paragraph 8(1)(0) in computing the income of the per- 
son for a taxation year ending in the year; 

Related Provisions: 6(1)(a) — Inclusions — value of benefits; 6(1)(i) — Salary 

deferral arrangement payments; 6(11)— Salary deferral arrangement; 87(2)G.3) — 

Amalgamations — continuing corporation. 
(n.3) retirement compensation arrangement — the total 
of all amounts received by the taxpayer in the year in the course 
of a business out of or under a retirement compensation arrange- 
ment to which the taxpayer, another person who carried on a 
business that was acquired by the taxpayer, or any person with 
whom the taxpayer or that other person does not deal at arm’s 
length, has contributed an amount that was deductible under par- 
agraph 20(1)(r) in computing the contributor’s income for a tax- 
ation year; 

Related Provisions: 56(1)(x)-(z) — Employee’s income inclusion — amounts re- 

ceived from RCA; — 87(2)G.3)— Amalgamation —continuing _ corporation; 

207.5—207.7 — Tax in respect of retirement compensation arrangements. 

Forms: T4A-RCA: Statement of amounts paid from an RCA. 


(o) royalties, etc. — [Phased out 2003-06 and repealed effec- 
tive 2007 — see below] any amount (other than a prescribed 
amount and an amount referred to in paragraph 18(1)(m)) 


(i) that became receivable in the year by 
(A) Her Majesty in right of Canada or of a province, 


(B) an agent of Her Majesty in right of Canada or of a 
province, or 


(C) a corporation, a commission or an association that is 
controlled by Her Majesty in right of Canada or of a prov- 
ince or by an agent of Her Majesty in right of Canada or 
of a province, and 


(ii) that can reasonably be considered to be a royalty, tax 
(other than a tax or portion of a tax that can reasonably be 
considered to be a municipal or school tax), lease rental or 
bonus, however described, or to be in respect of the late re- 
ceipt or non-receipt of any of those amounts, in relation to 


(A) the acquisition, development or ownership of a Cana- 
dian resource property of the taxpayer, or 
(B) the production in Canada 

(1) of petroleum, natural gas or related hydrocarbons 


from a natural accumulation of petroleum or natural 
gas (other than a mineral resource) located in Canada, 


Subdivision b — Income or Loss from a Business or Property 


or from an oil or gas well located in Canada, in respect 
of which the taxpayer had an interest, 


(II) of sulphur from a natural accumulation of petro- 
leum or natural gas located in Canada, from an oil or 
gas well located in Canada or from a mineral resource 
located in Canada, in respect of which the taxpayer 
had an interest, 


(III) to any stage that is not beyond the prime metal 
stage or its equivalent, of metal, minerals (other than 
iron or petroleum or related hydrocarbons) or coal 
from a mineral resource located in Canada in respect 
of which the taxpayer had an interest, 


(IV) to any stage that is not beyond the pellet stage or 
its equivalent, of iron from a mineral resource located 
in Canada in respect of which the taxpayer had an in- 
terest, or 


(V) to any stage that is not beyond the crude oil stage 
or its equivalent, of petroleum or related hydrocarbons 
from a deposit located in Canada of bituminous sands 
or oul shales. in respect of which the taxpayer had an 
interest; 


"Proposed Amendment" 
i — 12(1)(0)(1)(B)\D-V) 

Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), ‘subsec. 
200(1), will amend subels. 12(1)(0)Gi(BY(D-(V) by ae “or - vat ie a ae to 
the end of each, ‘to come into. ‘for : on 1 Royal Assent. 


Technical Notes: See under 12(4). 


_ Repeal [effective 2007] — 421 (ayo) pein! 
Conse S.C. 2003, ¢. 28 (Bill C-48, Royal Assent Noe: 7, 2003), subsec. 
1@Q), repeals para. 12(1)(0), applicable to taxation years that begin after 2006. For each 
taxation year that ends after 2002 and begins before 2007. para. 12(1)(0) applies only 
to the percentage of ee amount described by that pager 2 da is the total of 


“ () that proportion, of 90% that ie Scieher of boc in the taxation sa that are in 
2003 is is of the. number of days. in the taxation year, 
©) that proportion of 75% that the number of days in the taxation y year that are in 
2004 is of the number of days i in the taxation year, : 
~ (d) that proportion of 65% that the number of days in the tax: on. year that are in 
2005 i is of the number of days in the taxation year, and 
() that proportion ‘of 35% that the number of days in the taxation year that are in 
2006 i is of the number of day in the taxation year. 
lo apply for th ose of applying any provision of Part XII of the 
Income Tax Regulotions that makes reference to the income of a taxpayer. 


Related Provisions: 18(1)(m)— Deductions — limitations — royalties; 65 — Al- 
lowance for oil or gas well, mine or timber limit; 66 — Exploration and development 
expenses of principal-business corporations; 69(6), (7) — Unreasonable consideration; 
80.2 — Royalty reimbursements; 104(29) — Flow-through from trust to beneficiaries; 
208 — Tax on certain royalties payable by tax-exempt person; 219(1)(k) — Reduction 
in branch tax; /nterpretation Act 8(2.1), (2.2) — Application to exclusive economic 
zone and continental shelf. 


History: Para. 12(1)(0) amended by 2003, c. 28, subsec. 1(1), applicable to amounts 
that become receivable after December 20, 2002. The para. formerly read: 


any amount (other than an amount referred to in paragraph 18(1)(m), paid or 

payable by the taxpayer, or a prescribed amount) that, because of an obligation 
imposed by statute or a contractual obligation substituted for an obligation im- 
posed by statute, became receivable in the year by 


(i) Her Majesty in right of Canada or a province, 
(ii) an agent of Her Majesty in right of Canada or a province, or 


(iii) a corporation, commission or association that is controlled by Her Maj- 
esty in right of Canada or a province or by an agent of Her Majesty in right 
of Canada or a province 


as a royalty, tax (other than a tax or portion of a tax that can reasonably be 
considered to be a municipal or school tax), lease rental or bonus or ‘as an 
amount, however described, that can reasonably be regarded as being in lieu of 
any such amount, or in respect of the late receipt or non-receipt of any such 
amount, and that can reasonably be regarded as being in relation to 


(iv) the acquisition, development or ownership of a Canadian resource pro- 
perty of the taxpayer in respect of which the obligation imposed by statute or 
the contractual obligation, as the case may be, applied, or 
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(v) the production in Canada 


(A) of petroleum, natural gas or related hydrocarbons from a natural ‘ac- 
cumulation of petroleum or natural gas (other than a mineral resource) 
located in Canada or from an oil or gas well located in Canada, 


(B) of sulphur from a natural accumulation of petroleum or natural; gas 
located in Canada, from an oil or gas well located in Canada or from a 
mineral resource located in Canada, 
(C) to any stage that is not beyond the prime metal stage or its 
equivalent, of metal, minerals (other than iron or petroleum or related 
hydrocarbons) or coal from a mineral resource located in Canada, 
(D) to any stage that is not beyond the pellet stage or its equivalent, of 
iron from a mineral resource located in Canada, or 
(E) to any stage that is not beyond the crude oil stage or its equivalent, 
of petroleum or related hydrocarbons from tar sands from a mineral re- 
source located in Canada, 
in respect of which the taxpayer had an interest to which the obligation im- 
posed by statute or the contractual obligation, as the case may be, applied; 
The portion of para. 12(1)(0) after subpara. (iii) amended by 1997, c, 25, subsec. 2(2), 
applicable to taxation years that begin after 1996. That portion formerly read: 
as a royalty, tax (other than a tax or portion thereof that may reasonably. be 
considered to be a municipal or school tax), lease rental or bonus or as an 
amount, however described, that may reasonably be regarded as being in lieu of 
any such amount, and that may reasonably be regarded as being in relation to 
(iv) the acquisition, development or ownership of a Canadian resource pro- 
perty,. or 


(v) the production in Canada 


(A) of petroleum, natural gas or related hydrocarbons from a natural ac- 
cumulation of petroleum or natural gas (other than a mineral resource) 
or from an oil or gas well, 
(B) to any stage that is not beyond the prime metal stage or its 
equivalent, of metal, minerals (other than iron or petroleum or related 
hydrocarbons) or coal from a mineral resource, 
(C) to any stage that is not beyond the pellet stage or its equivalent, of 
iron from a mineral resource, or 
(D) to any stage that is not beyond the crude oil stage or its equivalent, 
of petroleum or related hydrocarbons from tar sauce from-a mineral 
resource, 
situated on property in Canada in which the taxpayer had an interest with 
respect to which the obligation imposed by statute or the contractual obliga- 
tion, as the case may be, applied; 
Cl. 12(1)(0)(v)(B) substituted by 1994, c. 7, Sch. II (1991, c: 49), subsec. 7(1), applica- 
ble with respect to amounts that become receivable after July 13, 1990. That cl. for- 
merly read: 
(B) to any stage that is not beyond the prime metal stage or its equivalent, of 
metal or minerals (other than iron or petroleum or related hydrocarbons) from a 
mineral resource, 
Selected Cases [para. 12(1)(0)]: French Shoes Ltd. y. R., [1986] 2 C.T.C. 132 
(FCTD) (Tenant inducement paid to franchise included in income); Midwest Oil 
Production Ltd. v. R., [1983] C.T.C. 338 (FCA) (Royalty was “amount receivable” de- 
spite interposition of marketing board). 
Regulations: 1211 (prescribed amount). 
Remission Orders: Syncrude Remission Order, P.C. 1976-1026 (remission of tax on 
royalties etc. relating to the Syncrude Project). 
Interpretation Bulletins: IT-438R2: 
Canada. 
Information Circulars: 86-3: Alberta Royalty Tax Credit — Individuals. 
Forms: T2 SCH 14: Miscellaneous payments to residents; T2 SCH 400; Saskatchewan 
royalty tax rebate calculation; T2 SCH 420: B.C. royalty and deemed income rebate 
calculation and application; T81 (IND), T81 (CORP): B.C. royalty and deemed income 
rebate calculation and application; T82: Saskatchewan royalty tax rebate. 


(0.1) foreign oil and gas production taxes — the total of 
all amounts, each of which is the taxpayer’s production tax 
amount for a foreign oil and gas business of the taxpayer for the 
year, within the meaning assigned by subsection 126(7); 
History: Para. 12(1)(0.1) added by 2001, c. 17, subsec. 5(3), applicable to taxation 
years of a taxpayer that begin after the earlier of 
1999; and 
(b) where, for the purposes of subsec. 117(26), a date is designated in writing by 
the taxpayer and the designation is filed with the Minister of National Revenue on 
or before the taxpayer's filing-due date for the taxpayer’s taxation year that in- 
cludes June 14, 2001, the later of 
(i) the date so designated, and 
1994. 


Crown charges — resource properties in 


(a) December 31, 


(ii) December 31, 


S. 12(1)(p) 


(p) certain payments to farmers — any amount received by 
the taxpayer in the year as a stabilization payment, or as a refund 
of a levy, under the Western Grain Stabilization Act or as a pay- 
ment, or a refund of a premium, in respect of the gross revenue 
insurance program established under the Farm Income Protec- 
tion Act; 

Related Provisions: 20(1)(ff) — Deductions — payments by farmers. 

History: Para. 12(1)(p) substituted by 1994, c. 7, Sch. VUI (1993, c. 24), subsec. 3(1), 

applicable to 1991 et seg. Para. 12(1)(p) formerly read: 


(p) any amount received by the taxpayer as a stabilization payment or as a refund 
of levy under the Western Grain Stabilization Act; 


Regulations: 


Remission Orders: Farmers’ Income Taxes Remission Order, P.C. 1993-1647 (re- 
mission of tax on certain income under 12(1)(p) for 1992, where taxpayer repays insur- 
ance payments in later year). 


(q) employment tax deduction — any amount deducted 
under subsection 127(13) or (14) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, by the taxpayer for 
the year; 

. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(r) inventory adjustment [depreciation, etc.] — the total 
of all amounts each of which, in respect of a property described 
_in the taxpayer’s inventory at the end of the year and valued at 
its cost amount to the taxpayer for the purposes of computing 
the taxpayer’s income for the year, is an allowance in respect of 
depreciation, obsolescence or depletion included in that cost 
amount; 

Related Provisions: 10(1) — Inventory valuation; 20(1)(ii) — Deduction allowed in 

next year; 87(2)(j.1) — Amalgamations — inventory adjustment. 
(s) reinsurance commission — the total of all amounts each 
of which is the maximum amount that an insurer may claim in 
the year in respect of a reserve for a reinsurance commission for 
a policy as allowed by regulations made under paragraph 
20(7)(c) in respect of a risk the reinsurance of which is assumed 
by the taxpayer; 


Proposed Repeal — 12(1)(s) 
Letter from Dept. of Finance, December 21, 2005: 
Dear [xxx]: : 


I am writing in response to your correspondence of October 19, 2005, requesting that 
paragraphs 1201) s) and 20(1)Gj) of the Income Tax Act ne “Act’) = Hee: be- 
cause of the introduction of subsection 18(9.02) of the Act. - 


234236 (information slips for farm support payments). 


Subsection 18(9.02) of the Act, introduced in 2001, generally applies to ) taxation years 
that begin after 1999. This provision was introduced to ensure that the acquisition costs 
(i.e, commissions paid to a broker) that are incurred by an insurer or a reinsurer in 
respect of a policy are deducted as if they were incurred as consideration for services to 
be rendered consistently throughout the period of coverage under the policy. The de- 
duction of acquisition costs over the term of the policy results in a matching of acquisi- 
tion costs with the premium income over the period of coverage under the policy. 


Prior to the introduction of subsection 18(9.02) of the Act, a different mechanism ex- 
isted for matching acquisition costs with premium income. In the case of reinsurance, 
where the insurer cedes to a reinsurer all or part of the risk under a policy issued by the 
insurer, it receives a reinsurance commission from the reinsurer and is entitled to claim 
a reserve for unearned premiums. Paragraphs 12(1)(s) and 20(1)(jj) of the Act apply to 
the reinsurer in the taxation year in which it pays the reinsurance commission and in 
subsequent taxation years. Essentially, paragraph 12(1)(s) requires the reinsurer to in- 
clude in computing its income for a particular taxation year the amount the insurer was 
entitled to claim as a reserve for unearned premiums in respect of the re-insurance 
premium paid to the insurer by the reinsurer. Paragraph 20(1)(j) then permits the rein- 
surer to deduct in computing its income for the following year the amount included in 
computing its income for the particular taxation year under paragraph 12(1)(s). The 
effect of this mechanism is to ensure that the acquisition costs of the re- -insurer are 
matched with premium income under the policy. This mechanism also requires the re- 
insurer to deduct the reinsurance commission, as it is included in the income of the 
insurer, 


With the enodaction of subsection 18(9.02), both thei insurer and the re-insurer must 
treat the acquisition costs incurred by the insurer in respect of the policy or reinsurance 
commission paid by the reinsurer in respect of the reinsurance policy as if they were 
incurred as consideration for services that are to be rendered consistently throughout 
the period of coverage under the policy. Consequently, there is no need to have 
paragraphs 12(1)(s) and 20(1)Gj) apply to the reinsurer. The premium income of the 
reinsurer from the reinsurance policy will be matched with the reinsurance commission 
expense of the reinsurer over the period of coverage of the reinsurance policy. In fact, 
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the existence of paragraphs 12(1)(s) and 20(1)Gj) can cause tax. anomalies in the above 
situation by requiring an inclusion in income to offset a deduction ne can no loners be 
claimed because of subsection 18(9. 02). . — 


Cae this unintended result, it would seem appropriate ms ot Ale ke 121s) 


and 20(1)G)) of the Act. We are prepared to recommend to the Minister of Finance 


such a change for taxation years that begin after 1999. If this recommendation i is acted _ 


‘upon, it will be included in a future eine owe 


Youre sincerely, ee 


‘Brian Ermewein - 
Director, Tax’ Legislation Division, Tax Policy Branch 


Related Provisions: 18.1(15)—Reinsurer’s sales commissions excluded from 
matchable expenditure rules; 20(1)(jj) — Reinsurance commission — deduction: 
87(2.2) — Amalgamation of insurance corporations; 88(1)(g) — winding-up of subsid- 
iary insurance corporations; 138(11.5)(k)— Transfer of business by non-resident 
insurer. 


(t) investment tax credit — the amount deducted under sub- 
section 127(5) or (6) in respect of a property acquired or an ex- 
penditure made in a preceding taxation year in computing the 
taxpayer’s tax payable for a preceding taxation year to the extent 
that it was not included in computing the taxpayer’s income for 
a preceding taxation year under this paragraph or is not included 
in an amount determined under paragraph 13(7.1)(e) or 37(1)(e), 
subparagraph 53(2)(c)(vi) or (h)(ii) or for I in the definition “un- 
depreciated capital cost” in subsection 13(21) or L in the defini- 
tion “cumulative Canadian exploration expense” in subsection 
66.1(6); 

Related Provisions: 12(1)(x) — Other government assistance; 70(1) — Death of a 

taxpayer; 87(2)(j.6) — Amalgamations — continuing corporation; 88(2)(c) — Wind- 

ing-up of a Canadian corporation. 

Interpretation Bulletins: IT-210R2: Income of deceased persons — periodic pay- 


ments and investment tax credit; IT-273R2: Government assistance — general 
comments. 


Information Circulars: 78-4R3: Investment tax credit rates. 


(u) home insulation or energy conversion grants — the 
amount of any grant received by the taxpayer in the year under a 
prescribed program of the Government of Canada relating to 
home insulation or energy conversion in respect of a property 
used by the taxpayer principally for the purpose of gaining or 
producing income from a business or property; 

Related Provisions: 13(7.1) — Deemed capital cost of certain property; 53(2)(k) — 


Adjustments to cost base; 56(1)(s) — Amounts to be included in income for year — 
grants under prescribed programs. 


Regulations: 224 (information return); 5500, 5501 (prescribed program). 


(v) research and development deductions — the amount, 
if any, by which the total of amounts determined at the end of 
the year in respect of the taxpayer under paragraphs 37(1)(d) to 
(h) exceeds the total of amounts determined at the end of the 
year in respect of the taxpayer under paragraphs 37(1)(a) to 
(cal); 

Related Provisions: 37(1)(c.1) — Deduction allowed in later year. 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


Forms: T2 SCH 14: Miscellaneous payments to residents. 


(w) subsec. 80.4(1) benefit — where the taxpayer is a corpo- 
ration that carried on a personal services business at any time in 
the year or a preceding taxation year, the amount deemed by 
subsection 80.4(1) to be a benefit received by it in the year from 
carrying on a personal services business; 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt. 


(x) inducement, reimbursement, [refund] etc. — any par- 
ticular amount (other than a prescribed amount) received by the 


taxpayer in the year, in the course of earning income from a bus- 
iness or property, from 


(i) a person or partnership (in this paragraph referred to as 
the “payer’) who pays the particular amount 


(A) in the course of earning income from a business or 
property, 


Subdivision b — Income or Loss from a Business or Property 


(B) in order to achieve a benefit or advantage for the 
payer or for persons with whens the payer does not deal at 
arm’s length, or 


(C) in circumstances where it is reasonable to conclude 
that the payer would not have paid the amount but for the 
receipt by the payer of amounts from a payer, govern- 
ment, municipality or public authority described in this 
subparagraph or in subparagraph (ii), or 

(ii) a government, municipality or other public authority, 


where the particular amount can reasonably be considered to 
have been received 


(iii) as an inducement, whether as a grant, subsidy, forgivable 
loan, deduction from tax, allowance or any other form of in- 
ducement, or 


(iv) as a refund, reimbursement, contribution or allowance or 
as assistance, whether as a grant, subsidy, forgivable loan, 
deduction from tax, allowance or any other form of assis- 
tance, in respect of 


(A) an amount included in, or deducted as, the cost of 
property; or 
(B) an outlay or expense, 
Selected Cases [subpara. 12(1)(x)(iv)]: Hudson Bay Mining & Smelting Co. y. R., 
(2003] 2 C.T.C. 2608 (TCC) (Specific provision re CEE applied over general language 


of para. 12(1)(x)); Canada Safeway Ltd. v. R., [1998] 1 C.T.C. 120 (FCA) (“Reim- 
bursement” does not include refund of tax). 


to the extent that the particular amount 


(v) was not otherwise included in computing the taxpayer’s 
income, or deducted in computing, for the purposes of this 
Act, any balance of undeducted outlays, expenses or other 
amounts, for the year or a preceding taxation year, 


‘Proposed Addition — 12(1)(x)(v.1) 


(v. Di is not an amount received by the taxpayer in respect _ 


of a restrictive covenant, as defined by subsection 56. 4(1), 
that was included, under subsection 56.4(2), in computing 
the income of a person related to the taxpayer, 


Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. S11), 
will add subpara. 12D. > applicable after October 7, 2003. 


Technical Notes: Paragraph 12()(x) provides that certain idncements. reim- 
bursements, contributions, allowances and assistance received by a taxpayer in the 
course of earning income from. a business or property must be included in income “to 
the extent that” the particular amounts have not otherwise been included in income or 
reduced the cost of a property or the amount of an outlay or expense, Paragraph 
1201) is. amended consequential to the restrictive. covenant tules i : 
56.4 (additional commentary is provided in the explanatory notes accompanying new 
section 56. 4). : 


New subparagraph 120)(v, i provides that the income inclusi ferred to in para- 
graph (x) does not apply to the extent the amount in respect of a restrictive covenant 


(as defined by new subsection 56. 4(1)) was included under subsection 56.4(2) in _ 
vords, to the — 


computing the income of a person related to the taxpayer. In othe 
extent that a taxpayer receives an amount for a restrictive covenant that a person 
related to the taxpayer is required under subsection 56.4(2) to include in computing 
income, paragraph 12(1)(x) will not apply to require the pay to include the 
amount in computing the taxpayer’s income. 


(vi) except as provided by eibseetici 12711. i) WeChL.S) or 
(11.6), does not reduce, for the purpose of an assessment 
made or that may be made under this Act, the cost or capital 
cost of the property or the amount of the outlay or expense, 
as the case may be, 


(vii) does not reduce, under subsection (2.2) or 13(7.4) or 
paragraph 53(2)(s), the cost or capital cost of the property or 
the amount of the outlay or expense, as the case may be, and 


(viii) may not reasonably be considered to be a payment 
made in respect of the acquisition by the payer or the public 
authority of an interest in the taxpayer or the taxpayer’s busi- 
ness or property; 


Proposed Amendment — 12(1 )(x)(viii) © 


Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
200(2), will amend subpara. 12(1)(x)(viii) by substituting “, an interest in, or for civil 


new section 


43 


S. 12(1)(x) 


law a right in, the FaXpayer’ $ business or an interest in, or for civil law a real right in, 
the taxpayer’s property” for “or the taxpayer’ S) business. or property”, to come into 
force on Royal Assent. / 


Technical Notes: See once na 7 . S - Lg a 


Vee 


Related Provisions: 12(1)(t) — Investment tax credits; 12(1)(x.2) — Crown royalty 
refund — income inclusion; 12(2.1) — Receipt of inducemeat, reimbursement, etc.; 
12(2.2) — Election to exclude amount from income; 13(7.4) — Deemed capital cost of 
certain property; 20(1)(hh) — Repayments of inducements, etc.; 37(1)(d.1) — Reduc- 
tion of R&D pool for provincial super R&D allowance; 53(2)(k) — Reduction in 
ACB — assistance; 53(2.1) — Election; 80(1)‘excluded obligation”(a)(i) — Debt for- 
giveness rules do not apply where amount included under 12(1)(x); 80.2 — Royalty 
reimbursements; 80.3(2) — Deferral of income from assistance to farmers for destroy- 
ing livestock; 87(2)(j.6) — Amalgamations — continuing corporation; 125.4(5) — Ca- 
nadian film/video credit deemed to be assistance; 125.5(5) — Film/video production 
services credit deemed to be assistance; 127(9) — Meaning of “non-government assis- 
tance” for ITC purposes; 127(18) — Reduction of qualified expenditures for ITC to 
reflect assistance; 248(16), (16.1), (18), (18.1) — GST and QST input tax credit, refund 
and rebate deemed to be government assistance. 


History: Subpara. 12(1)(x)(i) amended by 1999, c. 22, subsec. 5(1), applicable to 
amounts received after February 23, 1998 other than amounts received before 1999 
pursuant to an agreement in writing made before February 24, 1998. The subpara. for- 
merly read: 


(i) a person (in this paragraph referred to as the “payer’’) who pays the particular 
amount in the course of earning income from a business or property or in order 
to achieve a benefit or advantage for the payer or for persons with whom the 
payer does not deal at arm’s length, or 


The portion of para. 12(1)(x) before subpara. (vii) amended by 1998, c. 19, subsec. 
71(3), applicable to amounts received after 1990 except that, for taxation years that 
began before 1996, subpara. 12(1)(x)(vi) shall be read without reference to “(11.5) or 
(11.6),”. That portion formerly read: 


(x) inducement, reimbursement, etc. — any amount (other than a prescribed 
amount) received by the taxpayer in the year, in the course of earning income 
from a business or property, from 


(i) a person who pays the amount (in this paragraph referred to as “the 
payer’) in the course of earning income from a business or property or in 
order to achieve a benefit or advantage for the payer or for persons with 
whom the payer does not deal at arm’s length, or 


(ii) a government, municipality or other public authority 
where the amount can reasonably be considered to have been received 


(iii) as an inducement, whether as a grant, subsidy, forgivable loan, deduc- 
tion from tax, allowance or any other form of inducement, or 


(iv) as a reimbursement, contribution or allowance or as assistance, whether 
as a grant, subsidy, forgivable loan, deduction from tax, allowance or any 
other form of assistance, in respect of the cost of property or in respect of an 
outlay or expense 


to the extent that the amount 


(v) was not otherwise included in computing the taxpayer’s income, or de- 
ducted in computing, for the purposes of this Act, any balance of undeducted 
outlays, expenses or other amounts, for the year or a preceding taxation year, 


(vi) except as provided by subsection 127(11.1), (11.5) or (11.6), does not 
reduce, for the purpose of an assessment made or that may be made under 
this Act, the cost or capital cost of the property or the amount of the outlay 
or expense, as the case may be, 


Subsec. 4(4) of the Western Grain Transition Payments Act (1995, c. 17, Sch. IL), as 
amended by 1998, c. 19, s. 303, provides, effective for payments made after June 22, 
1995: 


4. (4) Tax treatment — For the purposes of the Income Tax Act, 


(b) a transition payment received in respect of farmland that was, immedi- 
ately before its disposition by the applicant, capital property of the applicant 
shall, where the farmland is disposed of before the payment is received, be 
considered to be an amount required by subsection 53(2) of that Act to be 
deducted in computing the adjusted cost base of the farmland to the appli- 
cant immediately before the disposition; 


(c) a transition payment to which neither paragraph (a) nor (b) applies, re- 
ceived by the applicant, shall be considered to be assistance received in the 
course of earning income from a business or property in respect of the cost 
of the property or in respect of an outlay or an expense; and 


(d) where, pursuant to an equitable arrangement referred to in paragraph 
6(c), a portion of a transition payment received by an applicant is paid to a 
person or partnership that is leasing farmland from the applicant, that portion 
paid to the person or partnership is required to be included in computing the 
income of the person or partnership from a business for the taxation year of 
the person or partnership in which it is received and the amount so paid is 
deemed not to be a transition payment received by the applicant for the pur- 
poses of paragraphs (a) to (c). 


S. 12(1)(x) 


Subpara. 12(1)(x)(vi) amended by 1996, c. 21, s. 4, applicable to taxation years that 
begin after 1995. The subpara. formerly read: 
(vi) except as provided by subsection 127(11.1), does not reduce, for the pur- 
poses of this Act, the cost or capital cost of the property or the amount of the 
outlay or expense, as the case may be, 


Selected Cases [para. 12(1)(x)]: Hudson Bay Mining & Smeiting Co. v. R., [2003] 
2 C.T.C. 2608 (TCC) (Specific provision re CEE applied over general language of 


para. 12(1)(x)); Coughlan v. R., [2001] 4 C.T.C. 2004 (TCC) (Damages for loss of © 


indemnity and insurance benefits not taxable); Jron Ore Co. of Canada y. R., [2001] 3 
C.T.C. 281 (FCA); aff’g [2000] 2 €.T.C. 2402 (TCC) (Extra “or” in enumeration inter- 
rupts possibility that all words to be within same category); Bois Aisé de Roberval Inc. 
vy. R., [1999] 4 C.T.C. 2161 (TCC) (Refunds taxable in year of receipt, regardless of 
year improper expense incurred), Supermarché Ste-Croix Inc. v. Canada, {1996] 1 
C.T.C. 2506 (TCC) (Purchase quotas and first refusal not “interest” in a business; ex- 
ception inapplicable. Compare Supermarché Dubuc & Frére Inc.); CCLC Technologies 
Inc. y. Canada, [1996] 1 C.T.C. 7 (FCTD) (Payments in ordinary course of business 
are not government “assistance”’); RS/ Research Ltd. v. Canada, [1993] 2 C.T.C. 2378 
(TCC) (Amount received in consideration of grant of right to portion of taxpayer’s 
revenues not “non-governmental assistance”); Canada v. Westcoast Energy Inc., 
[1992] 1 C.T.C. 261 (FCA) (Damage settlement in negligence action not a “reimburse- 
ment” within meaning of provision); Woodward Stores Ltd. v. Canada, [1991] 1 C.T.C. 
233 (FCTD) (‘‘Fixturing allowance” (inducement) was capital receipt). 


Regulations: 234236 (information slips for farm support payments), 7300 (pre- 
scribed amount). 
Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 


ment expenditures; IT-232R3: Losses — their deductibility in the loss year or in other 
years; IT-273R2: Government assistance — general comments. 


1.T. Technical News: 5 (western grain transition payments); 7 (lease inducement 
payments — renewal term); 16 (Canderel, Toronto College Park and Ikea cases); 29 
(application of paragraph 12(1)(x)). 

Application Policies: SR&ED 2005-02: General rules concerning the treatment of 
government and non government assistance. 


(x.1) fuel tax rebates — the total of all amounts each of 
which. is 
(i) a fuel tax rebate received in the year by the taxpayer under 
subsection 68.4(3) [of] the Excise Tax Act, or 


(ii) the amount determined by the formula 


10 (A—B)-—C 
where 


A is the total of all fuel tax rebates under subsections 
68.4(2) and (3.1) of that Act received in the year by the 
taxpayer, 


is the total of all amounts, in respect of fuel tax rebates 
under section 68.4 of that Act received in the year by the 
taxpayer, repaid by the taxpayer under subsection 68.4(7) 
of that Act, and 


is the total of all amounts, in respect of fuel tax rebates 
under section 68.4 of that Act received in the year, de- 
ducted under subsection 111(10) in computing the tax- 
payer’s non-capital losses for other taxation years; 
Related Provisions: 87(2)(uu)— Fuel tax rebates; 88(1)(e.2) — Winding-up; 
111(10) — Fuel tax rebate —loss abatement; 111(11) — Fuel tax rebate — partner- 
ships; 161(7)(a)(viii) — Effect of carry-back of loss, etc.; 164(5)(a) — Effect of carry- 
back of loss, etc.; 164(5.1)(a) — Effect of carry-back of loss, etc.; 257 — Formula can- 
not calculate to less than zero. 


History: Subpara. 12(1)(x.1)(ii) amended by 1997, c. 26, s. 82, applicable to 1997 er 
seg. Subpara. (xi.1)(ii) formerly read: 


(ii) the amount, if any, by which 
(A) 10 times the amount, if any, by which 


(1) the total of all fuel tax rebates under subsection 68.4(2) of that Act 
received in the year by the taxpayer 


exceeds 


(II) the total of all amounts, in respect of fuel tax rebates under subsec- 
tion 68.4(2) of that Act received in the year by the taxpayer, repaid by 
the taxpayer under subsection 68.4(7) of that Act 


exceeds 


(B) the total of all amounts, in respect of fuel tax rebates under subsection 
68.4(2) of that Act received in the year, deducted under subsection 111(10) 
in computing the taxpayer’s non-capital loss for a year; 
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Para. 12(1)(x.1) added. by 1994, c. 7; Sch. VI (1992, c: 29), s. 2, applicable to 1992 er 
seq. ‘ =i 
(x.2) Crown charge [royalty] rebates — [Phased in until 
_ 2012 — see below] the total of all amounts each of which is an 
amount that 
(i) was received by the taxpayer, including by way of a de- 
duction from tax, in the year as a refund, reimbursement, 
contribution or allowance, in respect of an amount that was 
at any time receivable, directly or indirectly in any manner 
whatever, by Her Majesty in right of Canada or of a province 
in respect of 
(A) the acquisition, development or ownership of a Cana- 
dian resource property, or 
(B) the production in Canada from a mineral resource, a 
natural accumulation of petroleum or natural gas, or an oil 
or a gas well, and 
(ii) was not otherwise included in computing the taxpayer’s 
income for the year or a preceding taxation year; 
Related Provisions: 12(1)(x)(iii), (iv) — Alternative income inclusion. 


History: Para. 12(1)(x.2) added by 2003, c. 28, subsec. 1(3), applicable to taxation 
years that end after 2002, except that for each taxation year that begins before 2012 
para. 12(1)(x.2) applies to the amount determined in respect of that taxation year by the 
formula 


[A-(BxCxD)]xE 
where 
A is the amount to which that paragraph would apply but for this subsection; 


B is the total of all amounts each of which was received by the taxpayer in the 
taxation year under Division | of Part 6 or Part 11 of the Alberta Corporate Tax 
Act, R:S.A. 2000, c. A-15; 


C is 
(a) in the case of an individual, 1, 
(b) in the case of a taxable Canadian corporation, the greater of 0 and the frac- 
tion determined by the formula 


1 — (F/$3 million) 
where 


F is the amount by which the Alberta crown royalty, within the meaning 
assigned by Division | of Part 6 of the Alberta Corporate Tax Act, of the 
corporation for the taxation year exceeds $2 million, and 


(c) in any other case, 0; 
D is the percentage that is the total of 


(a) that proportion of 50% that the number of days in the taxation year that are 
before 2008 is of the number of days in the taxation year, 
(b) that proportion of 40% that the number of days in the taxation year that are 
in 2008 is of the number of days in the taxation year, 
(c) that proportion of 30% that the number of days in the taxation year that are 
in 2009 is of the number of days in the taxation year, 
(d) that proportion of 20% that the number of days in the taxation year that are 
in 2010 is of the number of days in the taxation year, and 
(e) that proportion of 10% that the number of days in the taxation year that are 
in 2011 is of the number of days in the taxation year; and 
E is : 
(a) for the purpose of applying any provision of Part XII of the Income Tax 
Regulations, nil, and 
(b) for any other purpose, the percentage that is the total of 
(i) that proportion of 10% that the number of days in the taxation year that 
are in 2003 is of the number of days in the taxation year, 
(ii) that proportion of 25% that the number of days in the taxation year that 
are in 2004 is of.the number of days in the taxation year, 
(ili) that proportion of 35% that the number of days in the taxation year 
that are in 2005 is of the number of days in the taxation year, 
(iv) that proportion of 65% that the number of days in the taxation year 
that are in 2006 is of the number of days in the taxation year, and 
(v) that proportion of 100% that the number of days in the taxation year 
that are after 2006 is of the number of days in the taxation year. 
(y) automobile provided to partner — where the taxpayer 
is an individual who is a member of a partnership or an em- 
ployee of a member of a partnership and the partnership makes 
an automobile available in the year to the taxpayer or to a person 


Subdivision b — Income or Loss from a Business or Property 


related to the taxpayer, the amounts that would be included by 
reason of paragraph 6(1)(e) in the income of the taxpayer for the 
year if the taxpayer were employed by the partnership; 
History: Para. 12(1)(y) amended by 1997, c. 10, s. 268, applicable to 1996 et seq. 
Para. (y) formerly read: 
(y) where the taxpayer is an individual who is a member of a partnership or an 
employee of a member of the partnership and the partnership makes an automo- 
bile available in the year to the taxpayer or to a person related to the taxpayer, 
the amounts that would be included, by reason of paragraph 6(1)(e) or by reason 
of paragraph 6(1)(e.1) if that paragraph were read without reference to paragraph 
6(1)(a), in the income of the taxpayer for the year if the taxpayer were employed 
by the partnership; 


Interpretation Bulletins: IT-63R5: Benefits, including standby charge for an auto- 
mobile, from the personal use of a motor vehicle supplied by an employer — after 
1992. 


(z) amateur athlete trust payments — any amount in re- 

spect of an amateur athlete trust required by section 143.1 to be 

included in computing the taxpayer’s income for the year; 
Related Provisions: 143.1(2) — 


History: Para. 12(1)(z) added by 1994, c. 7, Sch VIII (1993, c. 24), subsec. 3(2), appli- 
cable to 1988 et seq. 


Amounts included in beneficiary’s income. 


Forms: T1061: Canadian amateur athletic trust group information return. 


(z.1) qualifying environmental trusts — the total of all 
amounts received by the taxpayer in the year as a beneficiary 
under a qualifying environmental trust, whether or not the 
amounts are included because of subsection 107.3(1) in comput- 
ing the taxpayer’s income for any taxation year; 
Related Provisions: 20(1)(ss) — Deduction for contribution to qualifying environ- 
mental trust; 87(2)§.93) — Amalgamations — continuing corporation; 107.3(2) — 
Where property of qualifying environmental trust transferred to beneficiary; 
107.3(3) —Income where trust ceases to be qualifying environmental trust; 
107.3(4) — No income inclusion under 104(13) for amounts payable by trust. 


History: Para. 12(1)(z.1) amended by 1998, c. 19, s..2, applicable to taxation years 
that end after February 18, 1997. The para. formerly read: 


(z.1) mining reclamation trusts — the total of all amounts received by the tax; 
payer in the year as a beneficiary under a mining reclamation trust, whether or 
not such amounts are included because of subsection 107.3(1) in computing the 
taxpayer's income for any taxation year; 
Para. 12(1)(z.1) added by 1995, c. 3, s. 2, applicable to taxation years that end after 
February 22, 1994. 


(z.2) _ dispositions of interests in qualifying 
environmental trusts — the total of all amounts each of 
which is the consideration received by the taxpayer in the year 
for the disposition to another person or partnership of all or part 
of the taxpayer’s interest as a beneficiary under a qualifying en- 
vironmental trust, other than consideration that is the assumption 
of a reclamation obligation in respect of the trust; 
Related Provisions: 20(1)(tt) — Deduction for acquisition of interest in qualifying 
environmental trust; 39(1)(a)(v) — No capital gain on disposition of interest, 50(1) — 
Conditions for business investment loss where shares or debt still owned; 
87(2)(§.93) — Amalgamations — continuing corporation; 107.3(1)(b) — Where bene- 
ficiary not resident in Canada. 
History: Para. 12(1)(z.2) amended by 1998, c. 19, s. 2, applicable to taxation years 
that end after February 18, 1997. The para. formerly read: 
(z.2) dispositions of interests in mining reclamation trusts — the total of all 
amounts each of which is the consideration received by the taxpayer in the year 
for the disposition to another person or partnership of all or part of the taxpayer's 
interest as a beneficiary under a mining reclamation trust, other than considera- 
tion that is the assumption of a mining reclamation obligation in respect of the 
trust; 


Para. 12(1)(z.2) added by 1995, c. 3, s 
February 22, 1994. 


(z.3) debt forgiveness — any amount required because of 


subsection 80(13) or (17) to be included in computing the tax- 
payer’s income for the year; 
History: Para. 12(1)(z.3) added by 1995, c. 21, s. 76, applicable to taxation years that 
end after February 21, 1994. 


(z.4) eligible funeral arrangements — any amount required 
because of subsection 148.1(3) to be included in computing the 
taxpayer’s income for the year; 


. 2, applicable to taxation years that end after 
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History: Para. 12(1)(z.4) added by 1995, c. 21, s. 76, applicable to 1993 er seg. 
Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


(z.5) resource loss — 25% of the taxpayer’s prescribed re- 
source loss for the year; and 


Repeal [effective 2007] —121)(z.5) — 


Adplicetion: S.C. 2003, c. 28 (Bill C-48, Royal Assent November 7, 2003), subsec. 
1(4), repeals para, 12(1)(z.5), applicable to taxation years that begin after 2006. For 
each taxation year. that ds after 2002 and begins before 2007, the reference to “25%” 
in pai e read as a reference: to the percentage: that is the total of 


@) that proportion. of 25% that the number of Haye) in the taxation yeat that are 


(e) that proportion of 8. 15% that the number of days i in ‘the taxation jon year th that are in 
_ 2006 is of the number of days in the taxation year. 


Related Provisions: 20(1)(v.1)— Deduction for resource allowance; 53(1)(e)(i)(B), 
53(2)(c)(1)(B) — Para. 12(1)(z.5) ignored for partnership ACB adjustment; 96(1)(d) — 
Para. 12(1)(z.5) ignored for allocating income at partnership level to partners; Reg. 
1204(3)(b) — Amounts under 12(1)(z.5) excluded from resource allowance. 

History: Para. 12(1)(z.5) added by 1997, c. 25, subsec. 2(3), applicable to taxation 
years that begin after 1996. 

Regulations: 1210.1 (prescribed resource loss). 


(z.6) refunds [of countervailing or anti-dumping du- 
ties] — any amount received by the taxpayer in the year in re- 
spect of a refund of an amount that was deducted under para- 
graph 20(1)(vv) in computing income for any taxation year. 
Related Provisions: 13(21)“undepreciated capital cost”K — Deduction of refund 
from u.c.c. of depreciable property. 
History: Para. 12(1)(z.6) added by 1999, c. 22, subsec. 5(2), applicable to, amounts 
received after February 23, 1998. 


(2) Interpretation — Paragraphs (1)(a) and (b) are enacted for 
greater certainty and shall not be construed as implying that any 
amount not referred to in those paragraphs is not to be included in 
computing income from a business for a taxation year whether it is 
received or receivable in the year or not. 

Selected Cases [subsec. 12(2)]: Maritime Telegraph and Telephone Co. v. Can- 
ada, [1991] 1 C.T.C, 28 (FCTD)); aff'd [1992] 1 C.T.C. 264 (FCA) (The principle that 
amounts not referred to in para. 12(1)(b) may still be included in computing income 
precludes taxpayer from changing method of TePRHINE income for tax purposes). 


‘Proposed Addition - —_ - 12(2. 01) 


(2. 01) No deteval of s. 9 income under para. ad \(a)- — Par- 
agraph (1)(g) does not defer the inclusion in income of any 
amount that would, if this section were read without reference to 
that paragraph, be included in Cenpuning the taxpayer’ $ income in 
accordance with section 9, 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 51(3), 
will add subsec. 12(. 01), in force on Royal Assent. _ 


Technical Notes: New subsection 12(2. OL) provides ‘that paragraph Lave) does 
not defer the inclusion i ina taxpayer’ s income of an amount that would otherwise be 
so included at an earlier time in accordan - with section 9. Accordingly, where an 
amount based on production or use would be included in computing a taxpayer's 
income from a business or property (if section 12 were read without reference to 
paragraph 12(1)(2)) at a time when the amount is accrued but not yet received, sub- 
section 12(2.01) clarifies that ‘paragraph 12(1)(g) does not apply to defer the inclu- 
sion of the amount in income until the time of receipt. 


(2.1) Receipt of inducement, reimbursement, etc. — For the 
purposes of paragraph (1)(x), where at a particular time a taxpayer 
who is a beneficiary of a trust or a member of a partnership has 
received an amount as an inducement, whether as a grant, subsidy, 
forgivable loan, deduction from tax, allowance or any other form of 
inducement, in respect of the activities of the trust or partnership, or 
as’ a reimbursement, contribution, allowance or as assistance, 
whether as a grant, subsidy, forgivable loan, deduction from tax, 
allowance or any other form of assistance, in respect of the cost of 
property or in respect of an expense of the trust or partnership, the 


S. 12(2.1) 


amount shall be deemed to have been received at that time by the 
trust or partnership, as the case may be, as such an inducement, re- 
imbursement, contribution, allowance or assistance. 

interpretation Bulletins: IT-273R2: Government assistance — general comments. 


(2.2) Deemed outlay or expense — Where 


(a) in a taxation year a taxpayer receives an amount that would, 
but for this subsection, be included under paragraph (1)(x) in 
computing the taxpayer’s income for the year in respect of an 
outlay or expense (other than an outlay or expense in respect of 
the cost of property of the taxpayer) made or incurred by the 
taxpayer before the end of the following taxation year, and 


(b) the taxpayer elects under this subsection on or before the day 
on or before which the taxpayer’s return of income under this 
Part for the year is required to be filed, or would be required to 
be filed if tax under this Part were payable by the taxpayer for 
the year or, where the outlay or expense is made or incurred in 
the following taxation year, for that following year, 


the amount of the outlay or expense shall be deemed for the purpose 
of computing the taxpayer’s income, other than for the purposes of 
this subsection and paragraphs (1)(x) and 20(1)(hh), to have always 
been the amount, if any, by which 


(c) the amount of the outlay or expense 
exceeds 


(d) the lesser of the amount elected by the taxpayer under this 
subsection and the amount so received by the taxpayer, 


and, notwithstanding subsections 152(4) to (5), such assessment or 
reassessment of the taxpayer’s tax, interest and penalties under this 
Act for any taxation year shall be made as is necessary to give ef- 
fect to the election. 
Related Provisions: 20(1)(hh) — Repayments of inducements, etc.; 80.2 — Royalty 
reimbursements; 87(2)(j.6) — Amalgamations — Continuing corporation; 220(3.2), 
Reg. 600 — Late filing or revocation of election. 
History: Subsec. 12(2.2) substituted by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
3(3), applicable with respect to amounts received after January 1990. Subsec. 12(2.2) 
formerly read: 
(2.2) Where a taxpayer has in a taxation year received an amount that would, but 
for this subsection, be included in computing the taxpayer’s income for the year 
by reason of paragraph (1)(x) in respect of an outlay or expense made or incurred 
by the taxpayer in the year, in any of the 3 taxation years immediately preceding 
the year or in the taxation year immediately following the year (other than an 
outlay or expense in respect of the cost of property of the taxpayer) and the tax- 
payer elects under this subsection on or before the day on or before which the 
taxpayer’s return of income under this Part is required to be filed, or would be 
required to be filed if the taxpayer had tax payable, for the year, or, where the 
outlay or expense is made or incurred in the taxation year immediately following 
the year, for that following year, the amount of the outlay or expense shall be 
deemed, for the purposes of computing the income of the taxpayer, other than for 
the purposes of this subsection and subparagraphs (1)(x)(iv) and 20(1)(hh)(ii), to 
have always been the amount, if any, by which 


(a) the amount of the outlay or expense 
exceeds 


(b) the lesser of the amount elected by the taxpayer under this subsection and 
the amount so received by the taxpayer, 


and, notwithstanding subsections 152(4) and (5), such assessment or reassess- 
ment of the taxpayer's tax, interest and penalties under this Act for any taxation 
year shall be made as is necessary to give effect to the election. 


Interpretation Bulletins: IT-273R2: Government assistance — general comments. 


(3) Interest income [accrual to year-end] — Subject to sub- 
section (4.1), in computing the income for a taxation year of a cor- 
poration, partnership, unit trust or any trust of which a corporation 
or a partnership is a beneficiary, there shall be included any interest 
on a debt obligation (other than interest in respect of an income 
bond, an income debenture, a small business bond, a small business 
development bond, a net income stabilization account or an indexed 
debt obligation) that accrues to it to the end of the year, or becomes 
receivable or is received by it before the end of the year, to the 
extent that the interest was not included in computing its income for 
a preceding taxation year. 


Related Provisions: 12(4) — Annual accrual for individuals and trusts; 12(4.1) — 
Impaired debt obligations; 12(9) — Deemed accrual; 12.2(8) — Deemed acquisition of 
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interest in annuity; 16(1) — Blended payments; 20(1)(1) — Reserve for doubtful debts; 
20(14.1) — Interest on. debt obligation; 20(19)— Annuity contract; 87(2)(j.4) — 
Amalgamations — continuing corporation; 138(11.5)(k)— Transfer of business by 
non-resident insurer; 138(12)“gross investment revenue”E(b) — Inclusion in gross in- 
vestment revenue of insurer; 142.3(1)(c) — No income accrual from specified debt ob- 
ligation; 142.4(1)“tax basis’’(b) — Disposition of specified debt obligation by financial 
institution; 142.5(3)(a) — Mark-to-market debt obligation; 148(9)‘‘adjusted cost ba- 
sis” D — Inclusion in “adjusted cost basis”. 


History: Subsec. 12(3) amended by 1998, c. 19, subsec. 71(4), applicable 
(a) to taxation years that end after September 1997; and 


(b) to a taxpayer's taxation years that end after 1995 and before October 1997 
where the taxpayer files an election in accordance with para. 81(11)(b). 


The subsec. formerly read: 


(3) Notwithstanding paragraph (1)(c), in computing the income for a taxation 
year of a corporation, partnership, unit trust or any trust of which a corporation 
or a partnership is a beneficiary, there shall be included any interest on a debt 
obligation (other than interest in respect of an income bond, an income deben- 
ture, a small business development bond, a small business bond, a net income 
stabilization account or an indexed debt obligation) that accrues to it to the end 
of the year, or becomes receivable or is received by it before the end of the year, 
to the extent that the interest was not included in computing its income for a 
preceding taxation year. 


Subsec. 12(3) substituted by 1994, c. 21, subsec. 6(2), applicable to debt obligations 
issued after October 16, 1991. That subsec. formerly read: 


(3) Interest income — Notwithstanding paragraph (1)(c), in computing the in- 
come for a taxation year of a corporation, partnership, unit trust or any trust of 
which a corporation or a partnership is a beneficiary, there shall be included any 
interest on a debt obligation (other than interest in respect of an income bond, an 
income debenture, a small business development bond, a small business bond or 
a net income stabilization account) that accrues to it to the end of the year, or 
becomes receivable or is received by it before the end of the year, to the extent 
that the interest was not included in computing its income for a preceding taxa- 
tion year. 
Subsec. 12(3) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 3(4), to substitute 


“a small business bond or a net income stabilization account” for ‘“‘or a small business 
bond”, applicable to 1991 et seg. 


Regulations: 303 (amount deductible under subsec. 20(19)). 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance poli- 
cies; IT-142R3: Settlement of debts on the winding-up of a corporation; IT-265R3: 
Payments of income and capital combined (archived); IT-396R: Interest income. 


(4) Interest from investment contract [annual accrual] — 
Subject to subsection (4.1), where in a taxation year a taxpayer 
(other than a taxpayer to whom subsection (3) applies) holds an in- 
terest in an investment contract on any anniversary day of the con- 
tract, there shall be included in computing the taxpayer’s income 
for the year the interest that accrued to the taxpayer to the end of 
that day with respect to the investment contract, to the extent that 
the interest was not otherwise included in computing the taxpayer’s 
income for the year or any preceding taxation year. 


Proposed Amendment — 12(4) 
Application: The July 18, 2005 draft legislation (Part 3 —bijuralism), subsec. 
209); will amend subsec. 12(4) by substituting “an interest in, or for civil law a ight 
in,” for “an interest in”, to come into force on Royal Assent. 


Technical Notes: As part of the harmonization of federal legislation, the Govern- 
ment has undertaken to review all its legislation where provincial private law concepts 
are found in order to reflect eens the common law and the on law, in both 
official languages. / 


As part of this harmonization initiative. federal tax legislation i is te ee Sev- 
eral changes to the legislation have already been implemented, namely by way of the 
Income Tax Amendments Act, 2000, S.C. 2001, ¢. 17. The prpere amendments con- 
tinue this harmonization initiative. Z 


This Part proposes amendments to the Income Tax bee the ee of 
“joint and several lability” / “solidary liability”, “tangible property” / “corporeal pro- 
perty”, “intangible property” / “incorporeal property”, “personal property” / “movable 
property”, “real property” / “immoyable property”, “interest” / “right” which are fur- 
ther described below. The proposed amendments are not intended to change the current 
application of the amended provisions; they purport to reflect the concepts and termi- 
nology of the common law and the civil law in both 2 cial languages. They will come 
into force on Royal Assent to this Bill. 


Joint and Several Liability and Solidary Liability 


The French version of the current tax legislation uses the term “solidairement’, which 
is appropriate for both civil law and common we Therion, the French version n does 
not need to be amended. 


Subdivision b — Income or Loss from a Business or Property 


In the English version of the current tax legislation, only the term “jointly and sever- 
ally” is used. This term is maintained for common law purposes. The term “jointly and 
cue is no longer adequate in civil law in English and 2 replaced with the 
term “solidarily”. Wherereie: it is appropriate to add the te ly” in the English 

n in order to reflect the civil ae _ 


y nology “bien 
corporel” is used. In the ee version, only dl the comm: tangible pro- 


anes is oes 


in order to. reflect ¢ © 


re 
Intangible and Incorpore _ oe 
slation, only the civil law terminology 


In the French version LY & 
n y the common law term eae pie 


incorporel” is used, In 
perty” is used. 


In the French version of | he leg. t is appropriate to add the 4 term “bien fuonee 
ble” in order to reflect the common law. Where it is appropriate to do so, the shared 
elements of the relevant terms are comme!) in 1 the Pace “bien ood ou intangi- 
ble”, which refers to both systems of law. — 


oF 


In the ae version of the ae it is oor to: on “incorporeal 
: 0 so, the shared 


r incorporeal 


erminology “bien 
J - and “chattels” 
ar used to reflect the common eo - 
It is therefore appropriate to id in th 
personnel” i in order to reflect. 
shared elements of the relevant 


In the ee version 


the s law. Mints e combined in the 


to the ‘crm “bien 
do so, the shared 
ble ou réel”, 


in order to 
nts of the rele- 
which refers to 


van ‘terms are combined i in the phrase * ‘real or cameuable on 
both systems of law. : - i 


Interest and Right 


Generally, in the cine ox leeisls tion, te common ae term “ir oe s the civil. 


law term “droit” are used to refer | 
property. At common law, it is pos 
interest in property necessari : 
ways true. 


the relationship that exists between a person and 


For purposes of the civil law pl 
“droit” in the French version tc , unless otherwise provided. In the English 
version, it is appropriate to add ar rence to the concept of “right” in order to address 
the civil law audience and to similarly i the ueke of this term to ne - ne, 
unless otherwise provided. — : 
The term “interest” is a common law éoncept that is translated into Fr ich by the term 
“intérét’. It is therefore appropriate to add a reference to the concept of “mere in ms 
French version in order to address the common law audience. 


Related Provisions: 12(4.1) — Impaired debt obligations; 12(9) — Deemed accrual; 
12(11) — Investment contract; 20(14.1) — Interest on debt obligation. 


History: Subsec. 12(4) amended by 1998, c. 19, subsec, 71(4), applicable 
(a) to taxation years that end after September 1997; and 
(b) to a taxpayer’s taxation years that end after 1995 and before October 1997 
where the taxpayer files an election in accordance with para. 81(11)(b). 

The subsec. formerly read: 


(4) Idem [annual accrual] — Where in a taxation year a taxpayer (other than a 
taxpayer to whom subsection (3) applies) holds an interest in an investment con- 
tract on any anniversary day of the contract, there shall be included in computing 
the taxpayer’s income for the year the interest that accrued to the taxpayer to the 
end of that day with respect to the investment contract, to the extent that the 


in order to reflect 


te to limit the application of the term 
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interest was not otherwise included in computing the taxpayer’s income for the 
taxation year or any preceding taxation year. 
Regulations: 201(4) (information return). 
Interpretation Bulletins: IT-265R3: Payments of income and capital combined 
(archived); IT-415R2: Deregistration of RRSPs (archived). 
Advance Tax Rulings: ATR-61: Interest accrual rules. 


(4.1) Impaired debt obligations — Paragraph (1)(c) and subsec- 
tions (3) and (4) do not apply to a taxpayer in respect of a debt 
obligation for the part of a taxation year throughout which the obli- 
gation is impaired where an amount in respect of the obligation is 
deductible because of subparagraph 20(1)(1)Gi) in computing the 
taxpayer’s income for the year. 

History: Subsec. 12(4.1) added by 1998, c. 19, subsec. 71(4), applicable 

(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before October 1997 
where the taxpayer files an election in accordance with para. 81(11)(b). 


(5)-(8) [Repealed under former Act] 


(9) Deemed accrual — For the purposes of subsections (3), (4) 
and (11) and 20(14) and (21), where a taxpayer acquires an interest 
in a prescribed debt obligation, an amount determined in prescribed 
manner shall be deemed to accrue to the taxpayer as interest on the 
obligation in each taxation year during which the taxpayer holds the 
interest in the obligation. 


Proposed Amendment — 12(9) 


Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
Hee will amend subsec. 12(9) by substituting “an interest in, or for civil law a right 
” for “an interest in’, and “interest or the right” for ‘ ‘interest’, to come into force on 
Abia Asean : : - ees 
Technical Notes: See under 12(4). 


Related Provisions: 16(3) — Obligation issued at discount; 18.1(14) — Right to 
receive production deemed to be debt obligation; 87(2)(j.4) — Amalgamations — ac- 
crual rules; 142.3(1)(c) — No income accrual from specified debt obligation. 


History: Subsec. 12(9) amended by 1994, c. 7, Sch. If (1991, ¢. 49), subsec. 7(2), to 
add reference to subsection (11) and to substitute “acquires” for “has at any time ac- 
quired”, applicable with respect to investment contracts last acquired after 1989. 


Regulations: 7000 (prescribed debt obligation, prescribed manner). 
Interpretation Bulletins: IT-396R: Interest income; IT-410R: Debt obligations — 
accrued interest on transfer (archived). 

Advance Tax Rulings: ATR-61: Interest accrual rules. 


(9.1) Exclusion of proceeds of disposition — Where a tax- 
payer disposes of an interest in a debt obligation that is a debt obli- 
gation in respect of which the proportion of the payments of princi- 
pal to which the taxpayer is entitled is not equal to the proportion of 
the payments of interest to which the taxpayer is entitled, such por- 
tion of the proceeds of disposition received by the taxpayer as can 
reasonably be considered to represent a recovery of the cost to the 
taxpayer of the interest in the debt obligation shall, notwithstanding 
any other provision of this Act, not be included in computing the 
income of the taxpayer, and for the purpose of this subsection, a 
debt obligation includes, for greater certainty, all of the issuer’s ob- 
ligations to pay principal and interest under that obligation. 


Proposed Amendment — 12(9.1) 


Application: The July 18, 2005. draft legislation (Part 3 — bijuralism), subsec. 
200(4), will amend subsec. 12(9.1) by substituting “an interest in, or for civil law a 
right in,” for “an interest in’, and “interest or the right” for “interest”, to come into 


force on Royal Assent. __ 
Technical Notes: See under 124) 


History: Subsec. 12(9.1) substituted by 1994, c. 7, Sch. VHI (1993, c. 24), subsec. 
3(5), applicable with respect to dispositions of debt obligations occurring after October 
16, 1991. Subsec. 12(9.1) formerly read: 


(9.1) Exception — Where a taxpayer disposes of an interest in a debt obligation 
that, by virtue of paragraph 7000(1)(b) of the Income Tax Regulations, is a pre- 
scribed debt obligation for the purposes of subsection (9), such portion of the 
proceeds of the disposition received by the taxpayer as may reasonably be con- 
sidered to represent a recovery of the cost to the taxpayer of the debt obligation 
shall, notwithstanding any other provision of this Act, not be included in com- 
puting the taxpayer’s income under this Part. 


Interpretation Bulletins: IT-396R: Interest income. 


S. 12(10) 


(10) [Repealed under former Act] 


(10.1) Income from RHOSP — Notwithstanding any other provi- 
sion of this Act, where an individual was at the end of 1985 a bene- 
ficiary under a registered home ownership savings plan (within the 
meanings assigned by paragraphs 146.2(1)(a) and (h) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, as 
they read in their application to the 1985 taxation year), that portion 
of the income that can reasonably be considered to have accrued 
under the plan before 1986 (other than the portion thereof that can 
reasonably be considered to be attributable to amounts contributed 
after May 22, 1985 to or under the plan) shall not be included in 
computing the income of the individual or of any other person. 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-396R: Interest income. 


(10.2) NISA receipts — There shall be included in computing a 
taxpayer’s income for a taxation year from a property the total of all 
amounts each of which is the amount determined by the formula 


ASB 
where 


A. is.an amount paid at a particular time in the year out of the tax- 


payer's NISA Fund No. 2; and 

is the amount, if any, by which 
(a) the total of all amounts each of which is deemed by sub- 
section 104(5.1) or (14.1) to have been paid out of the tax- 
payer’s NISA Fund No. 2 before the particular time, or is 
deemed by subsection 70(5.4) or 73(5) to have been paid out 
of another person’s NISA Fund No. 2 on being transferred to 
the taxpayer’s NISA Fund No. 2 before the particular time, 


exceeds 


BR 


(b) the total of all amounts each of which is the amount by 
which an amount otherwise determined under this subsection 
in respect of a payment out of the taxpayer’s NISA Fund No. 
2 before the particular time was reduced because of this 
description. 
Related Provisions: 104(6)(b)(ii.1), (iii) — Limitation on deduction by trust for 
amount payable to beneficiaries; 104(14.1) — NISA election; 108(1) — “accumulating 
income”; 125(7)“income of the corporation for the year from an active business”(b) — 
“Income of the corporation for the year from an active business”; 129(4)“aggregate 
investment income’(b)(ii) — Exclusion from calculation of refundable dividend tax on 
hand; 212(1)(t) — NISA Fund No. 2 payments to non-residents; 214(3)(1) — Non-resi- 
dent withholding tax; 248(9.1) — Whether trust created by taxpayer’s will. 
History: Subsec. 12(10.2) added by 1994, c: 7, Sch. VIII (1993, c. 24), subsec. 3(6), 
applicable to 1991 et seq. 


Regulations: 201(1)(e) (information return). 


Interpretation Bulletins: [T-212R3: Income of deceased persons — rights or things; 
IT-243R4: Dividend refund to private corporations; IT-305R4: Testamentary spouse 
trusts. 


(10.3) Amount credited or added not included in income — 
Notwithstanding any other provision of this Act, an amount credited 
or added to a taxpayer’s NISA Fund No. 2 shall not be included in 
computing the taxpayer’s income solely because of that crediting or 
adding. 

History: Subsec. 12(10.3) added by 1994, c. 7, Sch. VIII ( 
applicable to 1991 er seq. 


1993, c. 24), subsec. 3(6), 


Forms: T1163: Statement A — CAIS program information and statement of farming 
activities for individuals; T1164: Statement B — CAIS program information and state- 
ment of farming activities for additional farming operations; T1165: Statement of farm- 
ing activities for Ontario self directed risk management (SDRM); T1175: Calculation 
of CCA and business-use-of-home expenses; T1273: Statement A — Harmonized 
CAIS program information and statement of farming activities for individuals; T1274: 
Statement B — Harmonized CAIS program information and statement of farming ac- 
tivities for additional farming operations; T1275: CAIS additional information and ad- 
justment request form. 


(11) Definitions — In this section, 


“anniversary day” of an investment contract means 


(a) the day that is one year after the day immediately preceding 
the date of issue of the contract, 
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(b) the day that occurs at every successive one year interval 
from the day determined under paragraph (a), and 


(c) the day on which the contract was disposed of; 


“investment contract’, in relation to a taxpayer, means any debt 
obligation other than 


(a) a salary deferral arrangement or a plan or arrangement that, 
but for any of paragraphs (a), (b) and (d) to (1) of the definition 
“salary deferral arrangement” in subsection 248(1), would be a 
salary deferral arrangement, 


(b) a retirement compensation arrangement or a plan or arrange- 
ment that, but for any of paragraphs (a), (b), (d) and (f) to (n) of 
the definition “retirement compensation arrangement” in subsec- 
tion 248(1), would be a retirement compensation arrangement, 


(c) an employee benefit plan or a plan or arrangement that, but 
for any of paragraphs (a) to (e) of the definition “employee ben- 
efit plan” in subsection 248(1), would be an employee benefit 
plan, 

(d) a foreign retirement arrangement, 

(e) an income bond, 

(f) an income debenture, 

(g) a small business development bond, 

(h) a small business bond, 


(i) an obligation in respect of which the taxpayer has (otherwise 
than because of subsection (4)) at periodic intervals of not more 
than one year, included, in computing the taxpayer’s income 
throughout the period in which the taxpayer held an interest in 
the obligation, the income acemied thereon for such AMERY ALS, 


agen: Amendment — 12(1 1)*investment 
re) _ 


- subsec. 
200(5), will amend para. a a the definition “investment contact” in subsec, 120 1) by 
substituting “an interest in, or for on law a Tight i in,” 2 “an interest in”. into. 
force on Royal Assent. . 


Technical Notes: See under 12(4). 


(j) an obligation in respect of a net income stabilization account, 
(k) an indexed debt obligation, and 


(1) a prescribed contract. 
Related Provisions: 12(9) — Deemed accrual. 


History: Para. (k) of the definition “investment contract” in subsec. 12(11) 
redesignated as (1), and para. (k) added, by 1994, c. 21, subsec. 6(3), applicable to debt 
obligations issued after October 16, 1991. 


Para. (j) of “investment contract” in subsec. 12(11) added (and former para. (j) 
redesignated as (k)) by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 3(7), applicable to 
1991 et seq. 


“Investment contract” in subsec. 12(11) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 7(3), applicable to 1985 et seq. except that 


(a) in its application to the 1985 taxation year, the definition shall be read without 
reference to paras. (a) and (b); 


(b) in its application to the 1985 to 1989 taxation years, the definition shall be read 
without reference to para. (d); and 


(c) in applying para. (i) in respect of debt obligations acquired before 1990, the 
reference in that para. to “not more than one year” shall be read as a reference to 
“not more than 3 years”. 


The definition formerly read: 


“investment contract”, in relation to a taxpayer, means any debt obligation (other 
than a salary deferral arrangement, an income bond, an income debenture, a 
small business development bond, a small business bond, an obligation in re- 
spect of which the taxpayer has, at periodic intervals of not more than one year, 
included, in computing the taxpayer’s income throughout the period in which the 
taxpayer held an interest in the obligation, the income accrued thereon for such 
intervals, or a prescribed contract). 


Regulations: 7000(6) (prescribed contract). 


Interpretation Bulietins [subsec. 12(11)]: IT-396R: Interest income; IT-415R2: 
Deregistration of RRSPs (archived). 


Definitions [s. 12]: “allowable capital loss’ —38(b), 248(1); 
trust” — 143.1(1)(a), 248(1); “amount” — 248(1); 
“arm’s length” —251(1); “assessment” — 248(1); 


“amateur athlete 
“anniversary day” — 12(11); 
“assistance” — 79(4), 125.4(5), 


Subdivision b — Income or Loss from a Business or Property 


248(16), (16.1), (18), (18.1); “automobile”, “bankrupt”, “business” — 248(1);“‘Can- 
ada” — 255; “Canadian resource property” — 66(15), 248(1); “controlled” — 256(6), 
(6.1); “corporation” — 248(1), Interpretation Act 35(1); “credit union” — 137(6), 
248(1); “deferred amount’, “dividend”, “employee”, “employee benefit plan”, “em- 
ployee trust’ — 248(1); “employees profit sharing plan’ — 144(1), 248(1); “em- 
ployer” — 248(1); “foreign affiliate’ —95(1), 248(1); “foreign oil and gas busi- 
ness” — 126(7); “foreign retirement arrangement” — 248(1); “Her Majesty” — 
Interpretation Act 35(1); “income from property” — 9(1), 9(3); “income bond”, “‘in- 


come debenture”, “indexed debt obligation”, “individual”, “insurance corporation”, 
“insurer” — 248(1); “investment contract” —12(11); “investment corporation’ — 
130(3), 248(1); “lending asset”, “life insurance corporation” — 248(1); “life insurance 


policy” — 138(12), 248(1); “mineral resource’, “mineral” — 248(1); “mortgage in- 
vestment corporation” — 130.1(6), 248(1); “mutual fund corporation” — 131(8), 
248(1); “net income stabilization account”, “NISA Fund No. 2” — 248(1); “payer” — 
12(1)(x)(i); “person” — 248(1); “personal services business” — 125(7), 248(1); “pre- 
scribed” — 248(1); “prescribed debt obligation’ — Reg. 7000; “prescribed resource 
loss” — Reg. 1210.1; “production tax amount” — 126(7); “property” — 248(1); “prov- 
ince” — Interpretation Act 35(1); “qualifying environmental trust — 248(1); “re- 
lated’” — 251(2); “resident in Canada” — 94(3)(a)(viii), 250; ‘“‘restrictive covenant” — 
56.4(1);, “retirement compensation arrangement”, “salary deferral arrangement”, 
“share” — 248(1); “small business bond” — 15.2, 248(1); “small business develop- 
ment bond” — 15.1, 248(1); “tar sands” — 248(1); “tax payable” — 248(2); “taxable 
capital gain” — 38(a), 248(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 
104(1), 248(1), (3); “unit trust” — 108(2), 248(1). 


12.1 Cash bonus on Canada Savings Bonds — Notwith- 
standing any other provision of this Act, where in a taxation year a 
taxpayer receives an amount from the Government of Canada in re- 
spect of a Canada Savings Bond as a cash bonus that the Govern- 
ment of Canada has undertaken to pay (other than any amount of 
interest, bonus or principal agreed to be paid at the time of the issue 
of the bond under the terms of the bond), the taxpayer shall, in com- 
puting the taxpayer’s income for the year, include as interest in re- 
spect of the Canada Savings Bond '/2 of the cash bonus so received. 


Related Provisions: 12(1)(c) — Interest. 


Definitions [s. 12.1]: “amount” — 248(1); “taxation year’ — 249; “taxpayer” — 
248(1): 


Regulations: 220 (information return). 


12.2 (1) Amount to be included [annually from life 
insurance policy] — Where in a taxation year a taxpayer holds 
an interest, last acquired after 1989, in a life insurance policy that is 
not 


(a) an exempt policy, 
(b) a prescribed annuity contract, and 


(c) a contract under which the policyholder has, under the terms 
and conditions of a life insurance policy that was not an annuity 
contract and that was last acquired before December 2, 1982, 
received the proceeds therefrom in the form of an annuity 
contract, 


on any anniversary day of the policy, there shall be included in 
computing the taxpayer’s income for the taxation year the amount, 
if any, by which the accumulating fund on that day in respect of the 
interest in the policy, as determined in prescribed manner, exceeds 
the adjusted cost basis to the taxpayer of the interest in the policy 
on that day. 


>roposed Amendment — Life annuity contracts 
September 12, 2002: See under Reg. 301(1). — 


Letter from Dept. of Finance, 


Related Provisions: 12.2(5) — Amounts to be included; 12.2(8)-(11) — Rules and 
definitions; 20(1)(c)(iv) — Interest deductibility; 20(20) — Disposal of life insurance 
policy or annuity contract; 56(1)(d.1)— Annuity payments included in income; 
87(2)(j.4) — Amalgamation — accrual rules; 94.2(11)(b), (¢) — No application to for- 
eign insurance policy of foreign investment entity; 148(9)“adjusted cost basis”G, 
148(9)“adjusted cost basis”L(b) — Adjusted cost basis; 148(10) — Life annuity 
contracts. 


History: Subsec. 12.2(1) repealed and former subsec. 12.2(3) renumbered as 12.2(1) 
and that portion preceding para. (a) amended to substitute “a taxpayer’ for “a taxpayer 
(other than’a taxpayer to whom subsection (1) applies)” by 1994, c. 7, Sch. II (1991, c. 
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49), subsecs, 8(1), (2), applicable with respect to life insurance policies last acquired 
after 1989. Subsec. 12.2(1) formerly read: 


12.2 (1) Amount to be included — In computing the income for a taxation year 
of a corporation, partnership, unit trust or any trust of which a corporation or 
partnership is'a beneficiary that holds { 


(a) an interest, last acquired after December 1, 1982, i a life insurance pol- 
icy , or 


(b) an interest, last acquired after December 19, 1980 and before December 
2, 1982 in an annuity contract under which annuity payments did not com- 
mence before, December 2, 1982, 


that is not 
(c) an interest in an exempt policy, or 


(d) an interest, last acquired before December 2, 1982, in a contract under 
which the policyholder has, under the terms and conditions of a life insur- 
ance policy that was not an annuity contract, received the proceeds there- 
from in the form of an annuity contract, 


there shall be included the amount by which the accumulating fund at the end of 
the calendar year ending in the taxation year, as determined in prescribed man- 
her, in respect of the interest exceeds the adjusted cost basis of the interest to. the 
corporation, partnership, unit trust or trust at the end of that calendar year. 


Regulations [subsec. 12.2(1)]: 201(5) (information return); 304 (prescribed annu- 
ity contract); 307 (accumulating fund). 


Interpretation Bulletins [subsec. 12.2(1)]: IT-87R2: Policyholders’ income from 
life insurance policies; IT-355R2; Interest on loans to buy life insurance policies. and 
annuity contracts, and interest on policy loans (archived); IT-365R2: Damages, settle- 
ments and similar receipts; IT-415R2: Deregistration of RRSPs (archived). 


Advance Tax Rulings: ATR-50;) Structured settlement; ATR-68: Structured 
settlement. 


(2)-(4.1) [Repealed under former Act] 


Related Provisions: 87(2)(j.4) — Amalgamation — accrual rules; 94.2(11)(b), 
(c) — No application to foreign insurance policy of foreign investment entity; 220(3.2), 
Reg. 600(b) — Late filing or reyocation of election under 12.2(4); Reg. 1408(5) — 
Similar rule for policy reserves. 


Regulations: 304(1) (prescribed annuity contract). 


(5) idem — Where in a taxation year subsection (1) applies with 
respect to a taxpayer’s interest in an annuity contract (or would ap- 
ply if the contract had an anniversary day in the year at a time when 
the taxpayer held the interest), there shall be included in computing 
the taxpayer’s income for the year the amount, if any, by which 


(a) the total of all amounts each of which is an amount deter- 
mined at the end of the year, in respect of the interest, for any of 
H to L in the definition “adjusted cost basis” in subsection 
148(9) 


exceeds 


(b) the total of all amounts each of which is an amount deter- 
mined at the end of the year, in respect of the interest, for any of 
A to G in the definition referred to in paragraph (a). 

History: That portion of subsec. 12.2(5) preceding para. (a) substituted by 1994, c. 7, 


Sch. II (1991, c. 49), subsec. 8(3), applicable with respect to life insurance policies last 
acquired after 1989. That portion formerly read: 


(5) Where in a taxation year subsection (1) or (3) applies with respect to a tax- 
payer’s interest in an annuity contract, there shall be included in computing the 
taxpayer’s income for the year the amount, if any, by which 

Regulations: 201(5) (information return). 


Interpretation Bulletins: IT-355R2: Interest on loans to buy life insurance policies 
and annuity contracts, and interest on policy loans (archived). 


(6), (7) [Repealed under former Act] 


(8) Deemed acquisition of interest in annuity — For the pur- 
poses of this section, the first premium that was not fixed before 
1990 and that was paid after 1989 by or on behalf of a taxpayer 
under an annuity contract, other than a contract described in para- 
graph (1)(d) of this section, or paragraph 12.2(3)(e) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, or to 
which subsection (1) of this section or subsection 12.2(4) of the Jn- 
come Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, 
applies (as those paragraphs and subsections, the numbers of which 
are those in force immediately before December 17, 1991, read in 
their application to life insurance policies last acquired before 1990) 
or to which subsection 12(3) applies, last acquired by the taxpayer 
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before 1990 (in this subsection referred to as the “original con- 
tract”) shall be deemed to have been paid to acquire, at the time the 
premium was paid, an interest in a separate annuity contract issued 
at that time, to the extent that the amount of the premium was not 
fixed before 1990, and each subsequent premium paid under the 
original contract shall be deemed to have been paid under that sepa- 
rate contract to the extent that the amount of that subsequent pre- 
mium was not fixed before 1990. 

History: Subsec. 12.2(8) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 8(4), 
applicable with respect to premiums paid after 1989. Subsec. 12.2(8) formerly read: 


(8) For the purposes of this section, the first premium that was not fixed before 
1990 and that was paid after 1989 by or on behalf of a taxpayer under an annuity 
contract (other than a contract described in paragraph (1)(d) or (3)(c) or a con- 
tract to which subsection (1) or (3) or 12(3) applies) last acquired by the taxpayer 
before 1990 (in this subsection referred to as the “original contract”) shall be 
deemed to have been paid to acquire, at the time the premium was paid, an inter- 
est in a separate annuity contract issued at that time and each subsequent pre- 
mium paid under the original contract shall be deemed to have been paid under 
that separate contract. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Builetins: IT-355R2: Interest on loans to buy life insurance policies 
and annuity contracts, and interest on policy loans (archived). 


(9) [Repealed under former Act] 


Regulations: 309 (prescribed premium, prescribed increase). 


(10) Riders — For the purposes of this Act, a rider added at any 
time after 1989 to a life insurance policy last acquired before 1990 
that provides additional life insurance is deemed to be a separate 
life insurance policy issued at that time unless 


(a) the policy is an exempt policy last acquired after December 
1, 1982 or an annuity contract; or 


(b) the only additional life insurance provided by the rider is an 
accidental death benefit. 
Related Provisions: 87(2)(j.4) — Amalgamation — accrual rules; 94.2(11)(b), 
(c)— No application to foreign insurance policy of foreign investment entity; Reg. 
1408(5) — Similar rule for policy reserves. 


History: Subsec. 12.2(10) amended by 1998, c. 19, s. 72, applicable to riders added 
after 1989. The subsec. formerly read: 


(10) For the purposes of this Act, any rider added at any time after 1989 to a life 
insurance policy (other than an annuity contract) last acquired before 1990 that 
provides for additional life insurance (other than an accidental death benefit) 
shall be deemed to be a separate life insurance policy issued at that time. 


(11) Definitions — In this section and paragraph 56(1)(d.1) of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, 


Proposed Amendment — 12.2(1 1) opening words 


(11) Definitions — The following definitions apply in this Sec- 
tion and in clause 94.2(11)(c)(iii)(A), and in paragraph 56(1)(d.1) 
of the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952. . 
Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), s. 3, 
will amend the opening words of subsec. 12.2(11) to read as above, applicable after 
2002. 

Technical Notes: Subsection 12.2(11) provides the definitions “anniversary day’ s 
and “exempt policy” for the purposes of section 12.2 and paragraph 56(1)(d.1) of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952. 
Subsection 12.2(11) is amended so that it also applies for the purpose of subsection 
94.2(11). As a result, references to the expressions “anniversary day” and “exempt 
policy” in subsection 94.2(11) will carry the same meaning as that used in section 


For more detail on subsection 94.2( 11), see the commentary on that provision. 
Related Provisions: 20(1.2) — Definitions in 12.2(11) apply to 20(1)(c). 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 

“anniversary day” of a life insurance policy means 


(a) the day that is one year after the day immediately preceding 
the day on which the policy was issued, and 


(b) each day that occurs at each successive one-year interval af- 
ter the day determined under paragraph (a); 
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History: “Anniversary day” in subsec. 12.2(11) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 8(5), applicable with respect to life insurance policies last ac- 
quired after 1989. That definition formerly read: 
“anniversary day” of a life insurance policy means the last day of each calendar 
year ending after the policy was issued; 


“exempt policy” has the meaning prescribed by regulation. 
Related Provisions: 148(9)‘adjusted cost basis”. 
Regulations: 306 (meaning of “exempt policy”). 


(12) Application of subsecs. 138(12) and 148(9) — The defi- 
nitions in subsections 138(12) and 148(9) apply to this section. 


Origin of subsec. 12.2(12): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
opening words of subsecs. 138(12) and 148(9)). 


(13) Application of subsec. 148(10) — Subsection 148(10) ap- 
plies to this section. 


Origin of subsec. 12.2(13): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
opening words of subsec. 148(10)). 


Definitions [s. 12.2]: “acquired” — 12.2(13), 148(10)(c), (e); “adjusted cost ba- 
sis” — 148(9), 248(1): “amount” — 12.2(12), 148(9), 248(1); “anniversary day’ — 
12.2(11); “annuity” — 248(1); “cash surrender value’ — 12.2(12), 148(9); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “exempt policy” — 12.2(11), Reg. 306; “‘in- 
surer” — 12.2(13), 148(10)(a); “life insurance policy” — 138(12), 248(1); “life in- 
surer’ — 12.2(13). 148(10)(a), 248(1); “person” — 248(1); “person whose life was 
insured” — 12.2(13), 148(10)(b); “premium” — 12.2(12), 148(9); “prescribed” — 
248(1): “prescribed annuity contract’ — Reg. 304; “regulation” — 248(1); “taxation 
year’ — 249: “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3); “unit trust’ — 
108(2), 248(1). 

Interpretation Bulletins [s. 12.2]: IT-355R2: Interest on loans to buy life insurance 
policies and annuity contracts, and interest on policy loans (archived); IT-363R2: De- 
ferred profit sharing plans — deductibility of employer contributions and taxation of 
amounts received by a beneficiary (archived); IT-415R2: Deregistration of RRSPs 
(archived). 


12.3 Transition inclusion re unpaid claims reserve — 
Where an amount has been deducted under subsection 20(26) in 
computing the income of an insurer for its taxation year that in- 
cludes February 23, 1994, there shall be included in computing the 
insurer’s income for that taxation year and each subsequent taxation 
year that begins before 2004, the prescribed portion for the year of 
the amount so deducted. 


Related Provisions: 87(2)(g.1) — Amalgamation — continuing 
138(11.5)(k) — Transfer of business by non-resident insurer. 


corporation; 


= 


History: S. 12.3 amended by 1995, c. 3, s. 3, applicable to taxation years that end after 
February 22, 1994. S. 12.3 formerly read: 


12.3 Net reserve inclusion — Where a taxpayer has deducted an amount under 
subsection 20(26) in computing the taxpayer’s income for the taxpayer’s first 
taxation year that commences after June 17, 1987 and ends after 1987, there 
shall be included in computing the taxpayer’s income for each of the taxation 
years ending after 1988 and commencing before 1993, the prescribed amount of 
the taxpayer’s net reserve inclusion for that year. 


Definitions [s. 12.3]: “amount”, “insurer”, 
year” — 11(2), 249; “taxpayer” — 248(1). 


“prescribed” — 248(1); “taxation 


Regulations: 8100(1) (prescribed amount of net reserve inclusion for former 12.3); 
8101(2) (draft) (prescibed amount). 


12.4 Bad debt inclusion — Where, in a taxation year, a taxpayer 
disposes of a property that was a property described in an inventory 
of the taxpayer and in the year or a preceding taxation year an 
amount has been deducted under paragraph 20(1)(p) in computing 
the taxpayer’s income in respect of the property, there shall be in- 
cluded in computing the taxpayer’s income for the year from the 
business in which the property was used or held, the amount, if any, 
by which 

(a) the total of all amounts deducted under paragraph 20(1)(p) 

by the taxpayer in respect of the property in computing the tax- 

payer’s income for the year or a preceding taxation year 


exceeds 
(b) the total of all amounts included under paragraph 12(1)(@) by 


the taxpayer in respect of the property in computing the tax- 
payer s income for the year or a preceding taxation year. 


Subdivision b — Income or Loss from a Business or Property 


Related Provisions: 26(3) — Banks — write-offs and recoveries; 87(2)(g.1) — 
Amalgamations; 138(11.5)(k) — Transfer of business by non-resident insurer; 
142.5(8)(d)(ii) — First deemed disposition of mark-to-market debt obligation. 
Definitions [s. 12.4]: “amount”, “business”, “inventory”, 
ation year” — 11(2), 249; “taxpayer” — 248(1). 


Interpretation Bulletins: IT-442R: Bad debts and reserves for doubtful debts. 


“property” — 248(1); “tax- 


13. (1) Recaptured depreciation — Where, at the end of a taxa- 
tion year, the total of the amounts determined for E to J in the defi- 
nition “undepreciated capital cost” in subsection (21) in respect of a 
taxpayer’s depreciable property of a particular prescribed class ex- 
ceeds the total of the amounts determined for A to D in that defini- 
tion in respect thereof, the excess shall be included in computing 
the taxpayer’s income for the year. 


Proposed Amendment- _ 13(1) 


13. (1) Recaptured depreciation — If, at the end of a taxation 
year, the total of the amounts determined for E to K in the defini- 
tion “undepreciated capital cost” in subsection (21) in respect of a 
taxpayer's depreciable property of a particular prescribed class ex- 
ceeds the total of the amounts determined for A to D.1 in that 
definition in respect of that property, the excess shall be included 
in computing the taxpayer’s income of the year. 

Application: The July 18, 2005 draft legislation (Part 2 — technical), cabsen' §20), 


will amend subsec. 13(1) to read as eae Pa to taxation years that end after 
February 23, 1998. / 


Technical Notes: Section 13 provides | a number of special niles ad to the 
treatment of depreciable property. Generally, these rules apply for the Pisposes of 
sections 13 and 20 and the capital cost allowance regulations. 


Subsection 13(1) provides for the inclusion in a taxpayer’s income of recaptured cap- 
ital cost allowance when the taxpayer's proceeds of disposition of depreciable pro- 
perty of a prescribed on exceeds the undepreciated capital cost (UCC) of the 
property. 

Subsection 13(1) is amended to add a reference to new descriptions D.1 and K of the 
definition “undepreciated capital cost” in subsection 13(21). Those descriptions pro- 
vide for an addition to the UCC of a class of certain countervailing duties paid in 
respect of property of the class (“D.1”) and a corresponding reduction for any re- 
funds of those amounts (“K”). / 


This amendment applies to taxation: — that end after February 23, 1998. a. cor- 
rects a technical deficiency. 


Related Provisions: 13(3)— Interpretation where taxpayer is an individual; 
13(5.2) — Where taxpayer paid rent for property before acquiring it; 13(5.3) — Rules 
applicable; 13(8) — Property disposed of after ceasing business; 13(13) — Deductions; 
13(15) — Vessel disposed of before 1974; 20(16) CA loss where A to D ex- 
ceed E to J and no property left in class; 28(1)(d) — Inclusion in farming or fishing 
income when using cash method; 104(5)(b), (¢) — ae — 21-year deemed disposi- 
tion rule; 110.1(3)(b)(i), 118.1(6)(b)(i) — Reduced recapture on certain donations of 
property; 110.6(1) — “investment income”; 115(1)(a)(iii.2) — Non-resident’s taxable 
income earned in Canada; 216(6) — Non-residents. See additional Related Provisions 
at end of s. 13. 


Selected Cases [subsec. 13(1)]: Odyssey Industries Inc. v. Canada, [1996] 2 
C.T.C. 2401 (TCC) (Recaptured CCA is not profit from sale of assets; no reserve appli- 
cable where proceeds of disposition paid over time); Olympia and York Developments 
Ltd. v. R., [1980] C.T.C. 265 (FCTD) (Conditional sale under suspensive condition was 
disposition for recapture purposes); R. v. Moulds, [1978] C.T.C. 146 (FCA) (Despite 
not having disputed reassessment eight years earlier, vendor not estopped from claim- 
ing no part of purchase price allocated to buildings where purchaser destroyed them 
upon closing; terminal loss permitted); R. v. Baziuk, [1976] C.T.C. 787 (FCTD) 
(Purchase price allocated to building destroyed before closing pursuant to contract con- 
stituted proceeds of disposition for recapture purposes); Zeal and Gold Ltd. v. MNR, 
[1973] C.T.C. 129 (FCTD) (Compensation resulting in recapture attributed to year 
claim acknowledged by insurer, not year paid); Stanley v. MNR, [1972] C.T.C. 34 
(SCC) (Value greater than undepreciated capital cost allocated to building even though 
purchaser desired only land); Lea-Don Canada Ltd. v. MNR, [1970] C.T.C. 346 (SCC) 
(In non-arm’s length sale of asset to parent company, proceeds deemed to be fair mar- 
ket value). 


1.T. Application Rules: 20(2) (income from farming or fishing — property acquired 


before 1972). 

Interpretation Bulletins: IT-121R3: Election to capitalize cost of borrowed money 
(archived); IT-267R2: CCA — vessels; IT-288R2: Gifts of capital properties to a char- 
ity and others; IT-418: Partial dispositions of property; IT-478R2: CCA — recapture 
and terminal loss; IT-481: Timber resource property and timber limits. 

1.T. Technical News: 12 (1998 deduction limits and benefit rates for automobiles); 
16 (Continental Bank case). 


51 


S. 13(4)(c)(ii)(B) 


(2) Idem [luxury automobile] — Notwithstanding subsection 
(1), where an excess amount is determined under that subsection at 
the end of a taxation year in respect of a passenger vehicle having a 
cost to a taxpayer in excess of $20,000 or such other amount as may 
be prescribed, that excess amount shall not be included in comput- 
ing the taxpayer’ s income for the year but shall 5e deemed, for the 
purposes of B in the definition “undepreciated capital cost” in sub- 
section (21), to be an amount included in the taxpayer’s income for 
the year by reason of this section. 

Related Provisions: 13(3)— Interpretation where taxpayer is an individual: 
13(7)(g) — Limitation on capital cost of automobile; 13(8) — Disposition after ceasing 
business; 20(16.1)(a) — Terminal loss — vehicles; 67.2 — Interest on money bor- 


rowed for passenger vehicle; Reg. 1100(2.5) — 50% CCA in year of disposition. See 
also at end of s. 13. 


Regulations: 7307(1) (prescribed amount). 


Interpretation Bulletins: IT-478R2: CCA — recapture and terminal loss; IT-521R: 
Motor vehicle expenses claimed by self-employed individuals; IT-522R: Vehicle, 
travel and sales expenses of employees. 


1.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles). 


(3) “Taxation year”, “year” and “income” of individual — 
Where a taxpayer is an individual whose income for a taxation year 
includes income from a business the fiscal period of which does not 
coincide with the calendar year and depreciable property acquired 
for the purpose of gaining or producing income from the business 
has been disposed of, 


(a) for greater certainty, each reference in subsections (1) and 
(2) to a “taxation year” and “year” shall be read as a reference to 
a “fiscal period”; and 


(b) a reference in subsection (1) to “the income” shall be read as 
a reference to “the income from the business”. 
Related Provisions: 13(8)—Property disposed of after ceasing business; 


20(16.2) — Same rule applies for purposes of subsecs. 20(16) and (16.1). See also at 
end of s. 13. 


Interpretation Bulletins: IT-478R2: CCA — recapture and terminal loss. 


(4) Exchanges of [depreciable] property — Where an amount 
in respect of the disposition in a taxation year (in this subsection 
referred to as the “initial year”) of depreciable property (in this sec- 
tion referred to as the “former property”) of a prescribed class of a 
taxpayer would, but for this subsection, be the amount determined 
for F or G in the definition “undepreciated capital cost” in subsec- 
tion (21) in respect of the disposition of the former property that is 
either 


(a) property the proceeds of disposition of which were proceeds 
referred to in paragraph (b), (c) or (d) of the definition “proceeds 
of disposition” in subsection (21), or 


(b) a property that was, immediately before the disposition, a 
former business property of the taxpayer, 


and the taxpayer so elects under this subsection in the taxpayer’s 
return of income for the taxation year in which the taxpayer ac- 
quires a depreciable property of a prescribed class of the taxpayer 
that is a replacement property for the taxpayer’s former property, 


(c) the amount otherwise determined for F or G in the definition 
““undepreciated capital cost” in subsection (21) in respect of the 
disposition of the former property shall be reduced by the lesser 
of 


(i) the amount, if any, by which the amount otherwise deter- 
mined for F or G in that definition exceeds the undepreciated 
capital cost to the taxpayer of property of the prescribed class 
to which the former property belonged at the time immedi- 
ately before the time that the former property was disposed 
of, and 


(ii) the amount that has been used by the taxpayer to acquire 


(A) where the former property is referred to in paragraph 
(a), before the end of the second taxation year following 
the initial year, or 

(B) in any other case, before the end of the first taxation 
year following the initial year, 


S. 13(4)(c)(ii) 


a replacement property of a prescribed class that has not been 
disposed of by the taxpayer before the time at which the tax- 
payer cispasett of the former a ied and 


Proposed Amendmer 1t — -13(4)(c)(ii) 

(ii) the amount that has been. used _ fhe. taxpa ay t 
acquire. ; og 
(A) if the footer propeltyi is deaceibed 4 in 1 paragraph (a Be 
before the later of the end of the second taxation year 
following the initial year ne 24 months after = as A 
the initial year, oF - 


- (B) in any other case, before the jater of the end of the 


first taxation year following the initial year and tee 


months after the end of the initial year, 


a replacement property of a prescribed. class" hep paca . 


been disposed of by the taxpayer before the time at which - 
the taxpayer disposed of the former property, and 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec: 52(2), . 


will amend subpara. 13(4)(c)Gi) to. read as above, applicable in respect of disposi- 
tions that occur in taxation years’ that end after December 19, 2000, except that for 
those dispositions that occur in taxation years that end Ae December 20, a el. 
13(4)(c)Gi)(B) is to be read as follows: : co. : 


(B) in any other case, before the end of the os taxation year flowing the 
initial year, : : 


Technical Notes: Subsection 13(4) allows a oun ho is ane: one 
subsection 13(1) to include in income recaptured depreciation resulting from the dis- 
position of certain depreciable property, to elect to defer tax on the recapture to the 
extent that the taxpayer reinvests the proceeds of ee in a ee oe 
perty within a certain period of time, namely 


* in the case of certain involuntary dispositions, e.g., theft or expropriation, before 


the end of the taxpayer's second taxation year that begins after the property was 
disposed of, or 


* in other situations, before the end of the aksaver s first taxation year that begins 
after the property was disposed of. 
Subparagraph 13(4)(c)(ii) is amended to accommodate taxation years that are shorter 
than 12 months. by providing that the periods for ee oe propery. end 
at the later of the times mentioned above and 
“« in the case of involuntary dispositions, within 24 months after the end of as 
taxation year in which the property was disposed of, or 


* in other Situations, within 12 months after the end of the taxation year in 1 which 
‘the property was disposed of. 


(d) the amount of the reduction determined under paragraph (c) 
shall be deemed to be proceeds of disposition of a depreciable 
property of the taxpayer that had a capital cost equal to that 
amount and that was property of the same class as the replace- 
ment property, from a disposition. made on the later of 


(i) the time the replacement property was acquired by the 
taxpayer, and 


(ii) the time the former property was disposed of by the 
taxpayer. 


Related Provisions: 13(4.1)—Replacement property for a former property; 
13(4.2), (4.3) — Exchange of franchise, concession or licence; 87(2)(g.5) — Amalga- 
mation — continuing corporation; 13(18) — Reassessments; 14(6) — Parallel rule for 
eligible capital property; 44(1) — Parallel rule for capital gains purposes; 44(4) — 
Deemed election; 44(6) — Deemed proceeds of disposition; 87(2)(g.5) — Amalgama- 
tion — continuing corporation; 87(2)(1.3) — Amalgamations — replacement property: 
96(3) — Election by members of partnership; 220(3.2), Reg. 600(b) — Late filing or 
revocation of election. See also at end of s. 13. 


History: The portion of subsec. 13(4) between paras. (b) and (c) amended by 1998, c. 
19, subsec. 73(1), applicable to dispositions of former properties that occur after the 
1993 taxation year: That portion formerly read: 


and the taxpayer so elects under this subsection in the taxpayer’s return of in- 
come under this Part for the year in which the taxpayer acquires, as a replace- 
ment for the former property, a property (in this subsection referred to as a “re- 
placement property”) 
Selected Cases [subsec. 13(4)]: Posno v. R., [1989] 2 C.T.C. 234 (FCTD) (Air- 
craft acquired for personal use replacing one previously used in business within scope 
of provision). 
Remission Orders: Telesat Canada Remission Order, P.C. 1999-1335. 


Interpretation Bulletins: IT-259R4: Exchanges of property; IT-267R2: CCA — 
vessels; IT-271R: Expropriations — time and proceeds of disposition (archived). 
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Income Tax Act, Part I, Division B 


Information Circulars: 92-1: Guidelines for accepting late, amended or revoked 
elections. 


(4.1) Replacement for a former property — For the purposes 
of subsection (4), a particular depreciable property of a prescribed 
class of a taxpayer is a replacement for a former property of the 
taxpayer if 


(a) it is reasonable to conclude that the property was acquired by 
the taxpayer to replace the former property; 


(a.1) it was acquired by the taxpayer and used by the taxpayer or 
a person related to the taxpayer for a use that is the same as or 
similar to the use to which the taxpayer or a person related to the 
taxpayer put the former property; 


(b) where the former property was used by the taxpayer or a per- 
son related to the taxpayer for the purpose of gaining or produc- 
ing income from a business, the particular depreciable property 
was acquired for the purpose of gaining or producing income 
from that or a similar business or for use by a person related to 
the taxpayer for such a purpose; 


(c) where the former property was a taxable Canadian property 
of the taxpayer, the particular depreciable property is a taxable 
Canadian property of the taxpayer; and 


(d) where the former property was a taxable Canadian property 
(other than treaty-protected property) of the taxpayer, the partic- 
ular depreciable property is a taxable Canadian property (other 
than treaty-protected property) of the taxpayer. 


Related Provisions: See at end of s. 13. 


History: Para. 13(4.1)(c) amended and para. (d) added by 1999, c. 22, subsec. 6(1), 
applicable to any disposition that occurs in a taxation year that ends after 1997. Para. 
(c) formerly read: 


(c) where the former property was taxable Canadian property (or would have 
been taxable Canadian property if the taxpayer were non-resident throughout the 
year in which the former property was disposed of and the former property were 
used in a business carried on by the taxpayer), the particular depreciable property 
was taxable Canadian property (or would have been taxable Canadian property if 
the taxpayer were non-resident throughout the year in which the particular pro- 
perty was acquired and the particular property were used in a business carried on 
by the taxpayer). 


Para. 13(4.1)(a) amended and para. (a.1) added by 1998, c. 19, subsec. 73(2), applica- 
ble to dispositions of former properties that occur after the 1993 taxation year except 
that, where a taxpayer so elects in respect of a former property that was disposed of 
before June 18, 1998 by notifying the Minister of National Revenue in writing on or 
before the filing-due date for the taxpayer’s first taxation year that ends after June 18, 
1998, para. 13(4.1)(a.1) shall, for the purpose of determining whether a property is a 
replacement property of the former property, be read as follows: 


(a.1) it was acquired by the taxpayer for a use that is the same as or similar to the 
use to which the taxpayer or a person related to the taxpayer put the former 
property; 


Para. (a) formerly read: 


(a) it was acquired by the taxpayer for the same or a similar use as the use to 
which the taxpayer or a person related to the taxpayer put the former property; 


Paras. 13(4.1)(a) to (c) substituted by 1994, c. 7, Sch. II (1991, ¢. 49), subsec. 9(1), 
paras. (4.1)(a), (b) applicable to dispositions of former properties occurring after July 
13, 1990, and para. (c) applicable to property acquired as a replacement for a former 
property disposed of after April 2, 1990, other than a former property disposed of 


(a) under an agreement in writing entered into before April 3, 1990; or 


(b) pursuant to a written notice of an intention to take the property under statutory 
authority given before April 3, 1990 or for the sale price of the property sold to a 
person by whom such a notice was given before April 3, 1990. 


Paras. (a) to (c) formerly read: 


(a) it was acquired by the taxpayer for the same or a similar use as the use to 
which the taxpayer put the former property; 


(b) where the former property was used by the taxpayer for the purpose of gain- 
ing or producing income from a business, the particular depreciable property was 
acquired for the purpose of gaining or producing income from that or a similar 
business; and 


(c) where the taxpayer was not resident in Canada at the time the taxpayer ac- 
quired the particular depreciable property, in addition to the requirements in 
paragraphs (a) and (b), the particular depreciable property was taxable Canadian 
property. 


Interpretation Bulletins: IT-259R4: Exchanges of property. 


Subdivision b — Income or Loss from a Business or Property 


nereece Addition — 13(4. 2), (4.3) 


(4.2). Election — limited period franchise, concession or 
license — Subsection (4.3) applies in circumstances. where 


{a)a taxpayer (in this subsection and subsection (4.3) oe 

to as the “transferor”) has, pursuant to a written agreement 

with a person or partnership (in this subsection and subsection 

(4.3) referred to as the “transferee”), at any time disposed of or 

terminated a former property that is a franchise, concession or 
- licence for a limited period that is wholly attributable to ihe 
~ carrying on of a business at a fixed place; 


(b) the transferee acquired the former property | from the trans- 


feror or, on the termination, acquired a similar property in re- 
spect of the same fixed i Pine from another Pe on or partner-_ 


ship; and 


(c) the transferor ae ue ee jointly eee in eis returns 


of income for their taxation years that include that time to have 
subsection (4.3) apply in respect oF Me acquieN gud ae oo 
position or termination. L 


Related Provisions: 96(3) — Election by ee of pa 248(1)former 
business property” — Property that i is the subject of election ae 13(4.2). 


(4.3) Effect of election — Where this subsectior | applies i in re- 
spect of an acquisition and ¢ a disposition or termi nation, 


(a) if the transferee acquired a similar property referred to in 
paragraph (4.2)(b), the transferee is deemed to have also ac- 
quired the former property at the time that the former property 
was terminated and to own the former property until the trans- 
feree no longer owns the similar property; 


(b) if the transferee acquired the former property referred to in 
paragraph (4.2)(b), the transferee is deemed to own the former 

"property until such time as the transferee owns neither the for- 
mer property nor a similar property in respect of the same 
fixed place to which the former property related; 


(c) for the purpose of calculating the amount deductible under 
paragraph 20(1)(a) in respect of the former property in com- 
puting the transferee’s income, the life of the former property 
remaining on its acquisition by the transferee is deemed to be 

_ equal to the period that was the life of the former property re- 
maining on its acquisition by the transferor; and _ 


_ (d) any amount that would, if this Act were read without refer- 


ence to this subsection, be an eligible capital amount to the 


transferor or an eligible capital expenditure to the transferee in 


respect of the disposition or termination of the former property. 


by the transferor is deemed to be 


@) neither an eligible capital amount nor an eligible capital 


expenditure, 


- Gi) an amount required to be included in’ computing ne 


_ capital cost to the transferee of the former property, and 


(iii) an amount required to be included in computing ‘the 
proceeds of disposition to the transferor i in respect of a dis- 
position of the former property. — : 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 52(3), 
will add subsecs. 13(4.2) and (4.3), applicable in respect of dispositions and termina- 
tions that occur after December 20, 2002. 


Technical Notes: Subsection 14(6) permits a taxpayer to defer tax otherwise 
arising on the disposition of an eligible capital property. to the extent that the tax- 
payer reinvests the proceeds of disposition in a replacement property within a certain 
period of time. A franchise, concession or license with an indefinite term may be 
such an eligible capital property. However, such a property with a defined term will 
generally be a depreciable property included in Class 14 of Schedule IT of the Regu- 
lations and will not be eligible for similar replacement treatment under subsection 
13(4) because such a property is not a “former business property” as defined in sub- 
section 248(1). Further, the replacement property provisions for depreciable property 
generally apply only to immoveable property. 

New subsections 13(4.2) and (4.3) are added, concurrent with the amendment of the 
definition “former business property”, to allow a taxpayer (the “transferor’) to use 
the replacement property rules under subsection |3(4) in respect of the disposition or 
termination of a property that is the subject of a joint election with the purchaser (the 
“transferee”’) of the property. 


Nn 
Ww 


S. 13(4.3) 


New subsection ‘134. 2) describes the circumstances under which the transferor and 
the transferee may make a joint election. Property eligible for the election is a “for- 
mer property” described in subsection 13(4) that is a franchise, concession or license 
for a limited period that is wholly attributable to the carrying on of a business at a 
fixed place. The election may be made where the property is disposed of directly by 
the transferor to the transferee or where the property of the transferor is terminated 
and the transferee acquires a similar property in respect of the same fixed place from 
another person. Both parties must elect in their returns of income for their respective 
taxation years that include the year of the disposition or termination. 


New subsection 13¢. 3) provides rules that apply when an election has been made 
under subsection (4. 2). If the transferee acquires the property disposed of by the 
transferor (the “for ler property”), the transferee is deemed to own that property until 
such time as the transferee owns neither the former property nor a similar property in 
respect of the same fixed place to which the former property related. If the transferee 
instead acquires a similar property in respect of the same fixed place (ie., the life of 
the former property was terminated), the transferee is deemed to have also acquired 


the former property and to continue 2 own it ~ the transferee no longer owns the 


similar property. 


In either case, for the purpose of claiming a | eduction by the transferee under para- 
graph 20(1)(a), the life of the former property in the hands of the transferee is 
deemed to be the term remaining at the time the transferor originally acquired the 
property. For instance, a license with a 20-year life when it was originally acquired 
by the transferor, but with 5 years remaining at the time of the transfer, would be 
considered to have a 20 year life in the hands of the transferee for the purposes of 
claiming a deduction under paragraph 20(1 j{a). 


There may be circumstances where, but for an election under subsection 13(4.2), a 
portion of the consideration given by a transferee upon the sale of a limited period 
franchise, license or concession might reasonably be considered to be an eligible cap- 
ital amount to the transferor and an eligible capital expenditure to the transferee. For 
instance, a portion of the consideration may reasonably relate to the preferred status 
that the transferee may receive in obtaining a new property at the end of the term. 
Where an election under subsection 13(4.2) is made, subsection 13(4.3) provides that 
such an amount will be neither an eligible capital amount to the transferor, nor an 
eligible capital expenditure to the transferee, but will instead be included in the cost 
to the transferee and proceeds of disposition of the transferor of the former property. 


In this regard, it is also proposed that section 1101 of the Regulations be amended, 
applicable after December 20, 2002, by adding the following after subsection (laf): 


(lag) If more than one property of a taxpayer is described in the same class in 
Schedule If, and one or more of the properties is a property in respect of which 
the taxpayer is a transferee that has elected under subsection 13(4.2) of the 
Act, a separate class is prescribed for each such property of the taxpayer that 
would otherwise be included in the same class. 


Tf, subsequent to the acquisition of the former property by the transferee, the life of 
the former property expires and a similar property in respect of the same fixed place 
is not acquired by the transferee, the transferee may, under subsection 20(16), be 
entitled to a terminal loss in respect of the former property. Refer to the commentary 
to new paragraph 20(16.1)(b) regarding limitations in respect of the deduction of 
such a terminal loss. 


New subsections 13(4.2) and (4.3) apply in respect of dispositions and terminations 
that occur after December 20, 2002. : 


Example I 


Ms. Mubarak is a franchisee with 5 years remaining of a 20-year agreement. 
The original cost was $60,000, and the undepreciated capital cost (“UCC”) is 
$15,000. The agreement is transferable, so she agrees to sell the franchise to Mr. 
Grando at its fair market value of $85,000. Ms. Mubarak will, in the same taxa- 
tion year, purchase from Ms. Vincent a replacement franchise that has 15 years 
remaining of a 20-year term, for $100,000. 


But for the making of an election under subsection 13(4.2), Ms. Mubarak would 
have a capital gain of $25,000 (i.e., $85,000 - $60,000) and a UCC balance of 
$55,000 (i.e., $15,000 + $100,000 - 360,000) before deducting any capital cost 
allowance for the year. The adjusted cost base (“ACB”) of her replacement 
. franchise would be $100,000. Mr. Grando would have acquired a Class 14 pro- 
perty with an ACB and capital cost of $85,000, depreciable over 5 years. 


if Ms.. Mubarak and Mr. Grando jointly elect under subsection 13(4.2), Ms. 
Mubarak may elect under subsections 13(4) and 44(1) to defer the capital gain, 
such that the ACB and capital cost of the replacement franchise will be deemed 
to be $75,000 {i.e., $100,000 less the $25,000 deferred capital gain). Further- 
more, Ms. Mubarak's UCC balance for Class 14 will be $30,000 (i.e., an in- 
crease equivalent to the $100,000 cost of the replacement franchise less the 
$85,000 proceeds from the former property), to be amortized over the remaining 
15-year term. In this regard, note that the term for amortizing Ms. Mubarak’s 
replacement franchise is unaffected by her and Mr. Grando’s joint election in 
respect of the former property. Mr. Grando, on the other hand, will be required 
to amortize his $85,000 cost of the former property over 20 years, which was the 
term of the former property when it was first acquired by Ms. Mubarak. 


if Mr. Grando does not enter into a new agreement with the franchisor afier the 
‘5-year period, he will be eligible for a terminal loss (even if there are other 
Class 14 assets, because the $85,000 property will be in a “separate class”). 
However, a terminal loss will not be available if a person dealing non-arm’s 


- 13(4.3) 


length with Mr. Grando, at any time before the time that is s 24 months after the - 

expiry of the old agreement, enters into a new es agreement in respect of 

the same fixed oe 
Example 2 
Consider the same example, except that he phane franchise agreement 
Mubarak (the former property) is not transferable, but instead must be termi- 
nated and renewed with the franchisor. Suppose that it is renewed by Mr. . 
Grando for a period of 12 years, with an additional amount of $120, 000 aid by 
Mr. Grando to the franchisor for the new agreement. : 


In this case it is arguable that, for Mr. Grando, the $85, 000. payment. 10 
Mubarak is, absent an election under subsection 13(4.2), an eligible capital : 
_penditure by Mr. Grando. That is, Mr. Grando will pay a separate amount of : 
$120,000 to the franchisor for a Class 14 asset, but the $85,000 payment to Ms. 
Mubarak is, in effect, incurred to acquire the right to renew the franchise, not to 
acquire a Class 14 property. Ms. Mubarak has likewise received proceeds of 
disposition of an eligible capital property (i.e., an “eligible capital amount” oe 
of which would reduce her CEC balance), not proceeds of disposition of a Class 
14 property. Absent an election under subsection 13(4.2), Ms. Mubarak would — 
not be entitled to acquire a replacement eligible capital property, but could be 
entitled to claim a terminal loss on the termination of the original franchise 
agreement (if she had no other Class 14 assets on hand at the end of the taxation 
year of disposition). Subsection 14( 1) would apply to the eee capital amount 
received by Ms. Mubarak. 


The $120,000 cost of the new agreement 10 a Grando, paid t io 2 the eranchisor, 
could be written off by Mr. Grando over its 12-year term. 


If Ms. Mubarak and Mr. Grando jointly elect under subsection 14. 2), no port 

- of the proceeds of disposition for the former property will be an eligible capital 
amount or an eligible capital expenditure. The results are the same as in Exam- 
ple 1, except that Mr. Grando will now have two Class 14 properties: 


+ the new franchise agreement, the $120,000 cost of vn may be written off 
by him over its 12- "year term; and 


° the former property, aed to have been acquired by him and aed ina 
separate class, the $85,000 cost of which may be written off by him over its 
deemed 20-year term. : 

E xample 3 : 


Consider again Example I, but suppose that the seplaceneni fae pur- 
chased by Ms, Mubarak from Ms. Vincent, is itself the subject of a joint election 
by them under subsection 13(4.2). Ms. Mubarak is required to amortize her 
$30,000 UCC (see Example 1) over the oe 20-year term of Ms. Vincent, not 
over its remaining 15 years, — 


Related Provisions: 20(16.1)(b) — Restriction on engine loss. 


(5) Reclassification of property — Where one or more depre- 
ciable properties of a taxpayer that were included in a prescribed 
class (in this subsection referred to as the “old class”) become in- 
cluded at any time (in this subsection referred to as the “transfer 
time”) in another prescribed class (in this subsection referred to as 
the “new class’), for the purpose of determining at any subsequent 
time the undepreciated capital cost to the taxpayer of depreciable 
property of the old class and the new class 

(a) the value of A in the definition “undepreciated capital cost” 

in subsection (21) shall be determined as if each of those depre- 

ciable properties were 


(1) properties of the new class acquired before the subsequent 
time, and 


(ii) never included in the old class; and 


(b) there shall be deducted in computing the total depreciation 
allowed to the taxpayer for property of the old class before the 
subsequent time, and added in computing the total depreciation 
allowed to the taxpayer for property of the new class before the 
subsequent time, the greater of 


(i) the amount determined by the formula 
A-B 
where 


A is the total of all amounts each of which is the capital cost 
to the taxpayer of each of those depreciable properties, 
and 


B is the undepreciated capital cost to the taxpayer of depre- 
ciable property of the old class at the transfer time, and 


(ii) the total of all amounts each of which is an amount that 
would have been deducted under paragraph 20(1)(a) in re- 
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spect of a depreciable property that is one of those properties 
in computing the taxpayer’s income for a taxation year that 
ended before the transfer time and at the end of which the 
property was included in the old class if 


(A) the property had been the only property included in a 
separate prescribed class, and 


(B) the rate allowed by the regulations made for the pur- 
pose of paragraph 20(1)(a) in respect of that separate 
class had been the effective rate that was used by the tax- 
payer to calculate a deduction under that paragraph in re- 
spect of the old class for the year. 


Related Provisions: 87(2)(d)(ii)(C) — Amalgamations — depreciable property; 
257 — Formula cannot calculate to less than zero. See also at end of s. 13. 


History: Subsec. 13(5) amended by 1997, c. 25, subsec. 3(1), applicable to properties 
of a prescribed class that, after 1996, become included in property of another pre- 
scribed class. Subsec. (5) formerly read: 


(5) Transferred property — Where depreciable property of a taxpayer that was 
included in a prescribed class (in this subsection referred to as the “former 
class”) has been transferred to another prescribed class (in this subsection re- 
ferred to as the “other class”), for purposes of determining the undepreciated 
capital cost to the taxpayer of depreciable property of the former class and of the 
other class at any time after the transfer 


(a) the transferred property shall be deemed to be depreciable property of the 
other class acquired before that time and not depreciable property of the for- 
mer class acquired before that time; and 


(b) an amount equal to the greater of 


(i) the amount, if any, by which the capital cost to the taxpayer of the 
transferred property exceeds the undepreciated capital cost to the tax- 
payer of depreciable property of the former class immediately before the 
transfer, and 


(ii) the total of all amounts that would have been deducted by the tax- 
payer in respect of the transferred property under paragraph 20(1)(a) in 
computing the taxpayer’s income for taxation years ending before the 
transfer had that property been the only property included in a separate 
prescribed class and had the rate allowed by the regulations made under 
paragraph 20(1)(a) in respect of that separate class been the effective 
rate that was used by the taxpayer to calculate a deduction under that 
paragraph in respect of the former class for taxation years at the end of 
which the transferred property was included in the former class 


shall be included in computing the total depreciation allowed to the taxpayer 
for property of the other class before that time and not included in comput- 
ing the total depreciation allowed to the taxpayer for property of the former 
class before that time. 


Interpretation Bulletins: IT-190R2: CCA — transferred and misclassified property. 


Information Circulars: 84- 
permissive deductions. 


1: Revision of capital cost allowance claims and other 


(5.1) Rules applicable [leasehold interest] — Where at any 
time in a taxation year a taxpayer acquires a particular property in 
respect of which, immediately before that time, the taxpayer had a 
leasehold interest that was included in a prescribed class, for the 
purposes of this section, section 20 and any regulations made under 
paragraph 20(1)(a), the following rules apply: 


(a) the leasehold interest shall be deemed to have been disposed 
of by the taxpayer at that time for proceeds of disposition equal 
to the amount, if any, by which 


(i) the capital cost immediately before that time of the lease- 
hold interest 


exceeds 


(ii) the total of all amounts claimed by the taxpayer in respect 
of the leasehold interest and deductible under paragraph 
20(1)(a) in computing the taxpayer’s income in previous tax- 
ation years; 


(b) the particular property shall be deemed to be depreciable 
property of a prescribed class of the taxpayer acquired by the 
taxpayer at that time and there shall be added to the capital cost 
to the taxpayer of the property an amount equal to the capital 
cost referred to in subparagraph (a)(i); and 


(c) the total referred to in subparagraph (a)(ii) shall be added to 
the total depreciation allowed to the taxpayer before that time in 
respect of the class to which the particular property belongs. 


Subdivision b — Income or Loss from a Business or Property 


Related Provisions: See at end of s. 13. 
Interpretation Bulletins: IT-464R: CCA — leasehold interests. 


(5.2) Idem [rent deemed to be CCA] — Where, at any time, a 
taxpayer has acquired a capital property that is depreciable property 
or real property in respect of which, before that time, the taxpayer 
or any person with whom the taxpayer was not dealing at arm’s 
length was entitled to a deduction in computing income in respect 
of any amount paid or payable for the use of, or the right to use, the 
depreciable property or real property and the cost or the capital cost 
(determined without reference to this subsection) at that time of the 
property to the taxpayer is less than the fair market value thereof at 
that time determined without reference to any option with respect to 
that property, for the purposes of this section, section 20 and any 
regulations made under paragraph 20(1)(a), the following rules 


apply: 


201(1), will niche the opening words of subsec. 13(5.2) by qeineag ‘depreciable 
property or real or immovable property” for the first instance of “depreciable property 
or real property’, and ° ‘pro: ” for the second inst Tie. ‘0 come into force 

Assent. : : 


Technical Notes: See. under 12(4). 


(a) the property shall be deemed to have been acquired by the 
taxpayer at that time at a cost equal to the lesser of 


(1) the fair market value of the property at that time deter- 
mined without reference to any option with respect to that 
property, and 

(ii) the total of the cost or the capital cost (determined with- 
out reference to this subsection) of the property to the tax- 
payer and all amounts (other than amounts paid or payable to 
a person with whom the taxpayer was not dealing at arm’s 
length) each of which is an outlay or expense made or in- 
curred by the taxpayer or by a person with whom the tax- 
payer was not dealing at arm’s length at any time for the use 
of, or the right to use, the property, 


and for the purposes of this paragraph and subsection (5.3), 
where a particular corporation has been incorporated or other- 
wise formed after the time any other corporation with which the 
particular corporation would not have been dealing at arm’s 
length had the particular corporation been in existence before 
that time, the particular corporation shall be deemed to have 
been in existence from the time of the formation of the other 
corporation and to have been not dealing at arm’s length with 
the other corporation; 


(b) the amount by which the cost to the taxpayer of the property 
determined under paragraph (a) exceeds the cost or the capital 
cost thereof (determined without reference to this subsection) 
shall be added to the total depreciation allowed to the taxpayer 
before that time in respect of the prescribed class to which the 
property belongs; and 
(c) where the property would, but for this paragraph, not be de- 
preciable property of the taxpayer, it shall be deemed to be de- 
preciable property of a separate prescribed class of the taxpayer. 

Related Provisions: See at end of s. 13. 

Regulations: 1101(5g) and Sch. II:Cl. 36 (property under 13(5.2)(c) deemed to be a 

separate class). 

Interpretation Bulletins: IT-233R: Lease-option agreements; sale-leaseback agree- 

ments (archived). 

I.T. Technical News: 21 (cancellation of Interpretation Bulletin IT-233R). 

Forms: 1776: Statement of real estate rentals. 


(5.3) Idem [disposition of option] — Where, at any time in a 
taxation year, a taxpayer has disposed of a capital property that is 
an option with respect to depreciable property or real property in 
respect of which the taxpayer or any person with whom the tax- 
payer was not dealing at arm’s length was entitled to a deduction in 
computing income in respect of any amount paid for the use of, or 
the right to use, the depreciable property or real property, for the 
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purposes of this section, the amount, if any, by which the proceeds 
of disposition to the taxpayer of the option exceed the taxpayer’ S 
cost in respect thereof shall be deemed to be an excess referred to in 
oe at (1) in respect of the taxpayer for the yea 


j Proposed Amendment — 13(5. a) 


Application: The July 18, 2005 draft legislation (Part 5 — bijuralis sm), subsec. 
201(2), will amend subsec. 13(5.3) by substituting “depreciable property or real or im- 
movable Property” for the first instance of “depreciable property or real property, and 
“property” for the second instance, to come into force on Royal Assent. 


Technical Notes: See under 12(4), 


Related Provisions: 49 — Options. See also at end of s. 13. 


Interpretation Bulletins: IT-233R: Lease-option agreements; sale-leaseback agree- 
ments (archived). 
I.T. Technical News: 21 (cancellation of Interpretation Bulletin IT-233R). 


Forms: 1776: Statement of real estate rentals. 


(5.4) Idem — Where, before the time of disposition of a capital 
property that was depreciable property of a taxpayer, the taxpayer, 
or any person with whom the taxpayer was not dealing at arm’s 
length, was entitled to a deduction in computing income in respect 
of any outlay or expense made or incurred for the use of, or the 
right to use, during a period of time, that capital property (other 
than an outlay or expense made or incurred by the taxpayer or a 
person with whom the taxpayer was not dealing at arm’s length 
before the acquisition of the property), except where the taxpayer 
disposed of the property to a person with whom the taxpayer was 
not dealing at arm’s length and that person was subject to the provi- 
sions of subsection (5.2) with respect to the acquisition by that per- 
son of the property, the following rules apply: 


(a) an amount equal to the lesser of 


(1) the total of all amounts (other than amounts paid or paya- 
ble to the taxpayer or a person with whom the taxpayer was 
not dealing at arm’s length) each of which was a deductible 
outlay or expense made or incurred before the time of dispo- 
sition by the taxpayer, or by a person with whom the tax- 
payer was not dealing at arm’s length, for the use of, or the 
right to use, during the period of time, the property, and 


(ii) the amount, if any, by which the fair market value of the 
property at the earlier of 


(A) the expiration of the last period of time in respect of 
which the deductible outlay or expense referred to in sub- 
paragraph (i) was made or incurred, and 


(B) the time of the disposition 


exceeds the capital cost to the taxpayer of the property imme- 
diately before that time 


shall, immediately before the time of the disposition, be added to 
the capital cost of the property to the person who owned the pro- 
perty at that time; and 


(b) the amount added to the capital cost to the taxpayer of the 
property pursuant to paragraph (a) shall be added immediately 
before the time of the disposition to the total depreciation al- 
lowed to the taxpayer before that time in respect of the pre- 
scribed class to which the property belongs. 

Related Provisions: 13(5.5) — Lease cancellation payment deemed not to be made 


for the use of property. See additional Related Provisions and Definitions at end of s. 
13% 


(5.5) Lease cancellation payment — For the purposes of sub- 
section (5.4), an amount deductible by a taxpayer under paragraph 
20(1)(z) or (z.1) in respect of a cancellation of a lease of property 
shall, for greater certainty, be deemed not to be an outlay or ex- 
pense that was made or incurred by the taxpayer for the use of, or 
the right to use, the property. 

Related Provisions: See at end of s. 13. 


(6) Misclassified property — Where, in calculating the amount 
of a deduction allowed to a taxpayer under subsection 20(16) or 
regulations made for the purposes of paragraph 20(1)(a) in respect 
of depreciable property of the taxpayer of a prescribed class (in this 
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subsection referred to as the “particular class’), there has been ad- 
ded to the capital cost to the taxpayer of depreciable property of the 
particular class the capital cost of depreciable property (in this sub- 
section referred to as “added property”) of another prescribed class, 
for the purposes of this section, section 20 and any regulations 
made for the purposes of paragraph 20(1)(a), the added property 
shall, if the Minister so directs with respect to any taxation year for 
which, under subsection 152(4), the Minister may make any reas- 
sessment or additional assessment or assess tax, interest or penalties 
under this Part, be deemed to have been property of the particular 
class and not of the other class at all times before the beginning of 
the year and, except to the extent that the added property or any part 
thereof has been disposed of by the taxpayer before the beginning 
of the year, to have been transferred from the particular class to the 
other class at the beginning of the year. 


Related Provisions: See at end of s. 13. 


History: Subsec. 13(6) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 9(2), 
applicable after April 19, 1983. Subsec. (6) formerly read: 


(6) Where, in calculating the amount of a deduction allowed to a taxpayer under 
subsection 20(16) or regulations made under paragraph 20(1)(a) in respect of 
depreciable property of the taxpayer of a prescribed class, there has been added 
to the capital cost to the taxpayer of depreciable property of that class the capital 
cost of depreciable property (in this subsection referred to as “added property”’) 
of another prescribed class, for the purposes of this section, section 20 and any 
regulations made under paragraph 20(1)(a) the added property shall, if the Min- 
ister so directs with reference to any taxation year for which, within the time 
specified in paragraph 152(4)(a) or (b), the Minister may make any reassessment 
or additional assessment or assess tax, interest or penalties under this Part as the 
circumstances require, be deemed to have been property of the first-mentioned 
class and not of the other class at all times before the commencement of that year 
and, except to the extent that that property or any part thereof has been disposed 
of by the taxpayer before the commencement of that year, to have been trans- 
ferred from the first-mentioned class to the other class at the commencement of 
that year. 
Interpretation Bulletins: IT-190R2: CCA — transferred and misclassified property. 


Information Circulars: 84-1: Revision of capital cost allowance claims and other 
permissive deductions. 


(7) Rules applicable — Subject to subsection 70(13), for the pur- 
poses of paragraphs 8(1)(j) and (p), this section, section 20 and any 
regulations made for the purpose of paragraph 20(1)(a), 
History: The opening words of subsec. 13(7) substituted by 1994, c. 21, subsec. 7(1), 
applicable after 1992. The opening words formerly read: 
(7) For the purposes of paragraphs 8(1)(j) and (p), this section, section 20 and 
any regulations made under paragraph 20(1)(a), the following rules apply: 
(a) [change in use from income-producing] — where a 
taxpayer, having acquired property for the purpose of gaining or 
producing income, has begun at a later time to use it for some 
other purpose, the taxpayer shall be deemed to have disposed of 
it at that later time for proceeds of disposition equal to its fair 
market value at that time and to have reacquired it immediately 
thereafter at a cost equal to that fair market value; 
Related Provisions: 13(9) — Gaining or producing income; 45 — Change in use 
rules — capital property. See also at end of s. 13. 
History: Para. 13(7)(a) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 9(3), 
applicable to changes in use occurring after May 22, 1985, except that in applying para. 
(a) to changes in use occurring before May 1988, it shall be read as follows: 
(a) where a taxpayer, having acquired property for the purpose of gaining or 
producing income therefrom or for the purpose of gaining or producing income 
from a business, has begun at a later time to use it for some other purpose, the 
taxpayer shall be deemed to have disposed of it at that later time for proceeds of 


disposition equal to its fair market value at that time and to have reacquired it 
immediately thereafter at a cost equal to that fair market value: 


Para. (a) formerly read: 
(a) where a taxpayer, having acquired property for the purpose of gaining or 
producing income, has commenced at a later time to use it for some other pur- 


pose, the taxpayer shall be deemed to have disposed of it at that later time at its 
fair market value at that later time: 


Interpretation Bulletins: IT-525R: Performing artists. 


(b) [change in use to income-producing] — where a tax- 
payer, having acquired property for some other purpose, has be- 
gun at a later time to use it for the purpose of gaining or produc- 
ing income, the taxpayer shall be deemed to have acquired it at 
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that later time at a capital cost to the taxpayer equal to the lesser 
of 


(i) the fair market value of the property at that later time, and 
(ii) the total of 


(A) the cost to the taxpayer of the property at that later 
time determined without reference to this paragraph, para- 
graph (a) and subparagraph (d)(ii), and 


(B) '> of the amount, if any, by which 
(I) the fair market value of the property at that later 
time 

exceeds the total of 


(II) the cost to the taxpayer of the property as deter- 
mined under clause (A), and 


(III) twice the amount deducted by the taxpayer under 
section 110.6 in respect of the amount, if any, by 
which the fair market value of the property at that later 
time exceeds the cost to the taxpayer of the property as 
determined under clause (A); 


Related Provisions: 13(7)(e)— Rules applicable; 13(9) — Gaining or producing 
income; 45 — Change in use rules — capital property; 70(12) — Capital cost of depre- 
ciable property on death; 248(1) — “cost amount’’(a). See also at end of s. 13. 


History: Cl. 13(7)(b)(ii)(B) amended by replacing the reference to the fraction “*/s” 
with a reference to the fraction “!/2” and by replacing the reference to the expression “/; 
of’ with a reference to the word “twice” by 2001, 'c. 17, subsec. 6(1), applicable to 
changes in use of property that occur in taxation years that end after February 27, 2000 
except that, for changes in use of property that occur in a taxpayer’s taxation year that 
includes February 28, 2000 or October 17, 2000, or began after February 28, 2000 and 
ended before October 17, 2000, the reference to the fraction ‘‘'/2” shall be read as a 
reference to the fraction in para. 38(a), as amended by 2001, c. 17, that applies to the 
taxpayer for the year and the reference to the word “twice” shall be read as a reference 
to the expression “the fraction that is the. reciprocal of the fraction in para. 38(a), as 
amended by 2001, c. 17, that applies to the taxpayer for the year, multiplied by”. 


Para. 13(7)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 9(3), applicable to 
changes in use occurring after May 22, 1985, except that in applying cl. 13(7)(b)(11)(B), 


(i) to changes in use of property by a person or partnership in taxation years and 
fiscal periods ending before 1988, the references therein to “*/s” and “4/3 of” shall 
be read as references to “'/” and “2 times”, respectively, 


(11) to changes in use of property by an individual or a partnership in taxation years 
and fiscal periods ending after 1987 and before 1990, the references therein to “/s” 
and “4/;” shall be read as references to “7/;” and ““/2”, respectively, 


(ili) to changes in use of property by a corporation in taxation years ending after 
1987 and beginning before 1990 throughout which the corporation was a Cana- 
dian-controlled private corporation, the reference therein to “*/;” shall, in respect of 
the corporation for the year, be read as a reference to the fraction determined as the 
total of 


(A) the proportion of '/ that the number of days in the year that are before 
1988 is of the number of days in the year, 


(B) the proportion of 7/s that the number of days in the year that are after 1987 
and before 1990 is of the number of days in the year, and 


(C) the proportion of */4 that the number of days in the year that are after 1989 
is of the number of days in the year, 


and 


(iv) to changes in use of property by a corporation in taxation years ending after 
1987 and beginning before 1990 where throughout the year the corporation was 
not a Canadian-controlled private corporation, the reference therein to ““/4” shall, in 
respect of the corporation for the year, be read as a reference to the fraction deter- 
mined as the total of 


(A) the proportion of '/2 that the number of days in the year that are before July 
1988 is of the number of days in the year, 


(B) the proportion of 7/; that the number of days in the year that are after June 
1988 and before 1990 is of the number of days in the year, and 


(C) the proportion of */s that the number of days in the year that are after 1989 
is of the number of days in the year. 


Para. (b) formerly read: 


(b) where a taxpayer, having acquired property for some other purpose, has com- 
menced at a later time to use it for the purpose of gaining or producing income, 
the taxpayer shall be deemed to have acquired it at that later time at a capital cost 
to the taxpayer equal to the lesser of 


(i) its fair market value at that later time, and 


Subdivision b — Income or Loss from a Business or Property 


(ii) the total of 
(A) its cost to the taxpayer at that later time determined without refer- 
ence to this paragraph, paragraph (a) and subparagraph (d)(ii), and 
(B) */s of the amount, if any, by which 
(I) the fair market value of the property at that later time 
exceeds the total of 


(II) the cost to the taxpayer of the property immediately before that 
later time, and 


(III) * of the amount deducted by the taxpayer under section 110.6 
in respect of the amount, if any, by which the fair market value of 
the property at that later time exceeds the cost to the taxpayer of the 
property immediately before that later time; 


Interpretation Bulletins: IT-148R3: Recreational properties and club dues; IT- 
160R3: Personal use of aircraft (archived); IT-209R: Inter-vivos gifts of capital pro- 
perty to individuals directly or through trusts; IT-525R: Performing artists. 


1.T. Technical News: 18 (Cudd Pressure case). 


(c) [partial use to produce income] — where property has, 
since it was acquired by a taxpayer, been regularly used in part 
for the purpose of gaining or producing income and in part for 
some other purpose, the taxpayer shall be deemed to have ac- 
quired, for the purpose of gaining or producing income, the pro- 
portion of the property that the use regularly made of the pro- 
perty for gaining or producing income is of the whole use 
regularly made of the property at a capital cost to the taxpayer 
equal to the same proportion of the capital cost to the taxpayer 
of the whole property and, if the property has, in such a case, 
been disposed of, the proceeds of disposition of the proportion 
of the property deemed to have been acquired for gaining or pro- 
ducing income shall be deemed to be the same proportion of the 
proceeds of disposition of the whole property; 


Related Provisions: 13(9) — Gaining or producing income. See also at end of s. 13. 


History: Para. 13(7)(c) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 9(4), to 
substitute “where property has” for “where property (other than a motor vehicle in re- 
spect of which section 67.3 applies) has”, applicable with respect to changes in use 
occurring after April 1988. 


Interpretation Bulletins: IT-148R3: Recreational properties and club dues; IT- 
160R3: Personal use of aircraft (archived); IT-217R: Depreciable property owned on 
December 31, 1971 (archived); IT-525R: Performing artists. 
(d) [partial change in use] — where, at any time after a tax- 
payer has acquired property, there has been a change in the rela- 
tion between the use regularly made by the taxpayer of the pro- 
perty for gaining or producing income and the use regularly 
made of the property for other purposes, 


(i) if the use regularly made by the taxpayer of the property 
for the purpose of gaining or producing income has in- 
creased, the taxpayer shall be deemed to have acquired at 
that time depreciable property of that class at a capital cost 
equal to the total of 


(A) the proportion of the lesser of 
(1) its fair market value at that time, and 


(II) its cost to the taxpayer at that time determined 
without reference to this subparagraph, subparagraph 
(11) and paragraph (a) 
that the amount of the increase in the use regularly made 
by the taxpayer of the property for that purpose is of the 
whole of the use regularly made of the property, and 


(B) '/ of the amount, if any, by which 
(I) the amount deemed under subparagraph 45(1)(c)(1i) 


to be the taxpayer’s proceeds of disposition of the pro- 
perty in respect of the change 


exceeds the total of 


(II) that proportion of the cost to the taxpayer of the 
property as determined under subclause (A)(II) that 
the amount of the increase in the use regularly made 
by the taxpayer of the property for that purpose is of 
the whole of the use regularly made of the property, 
and 
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(III) twice the amount deducted by the taxpayer under 
section 110.6 in respect of the amount, if any, by 
which the amount determined under subclause (I) ex- 
ceeds the amount determined under subclause (II), and 


(ii) if the use regularly made of the property for the purpose 
of gaining or producing income has decreased, the taxpayer 
shall be deemed to have disposed at that time of depreciable 
property of that class and the proceeds of disposition shall be 
deemed to be an amount equal to the proportion of the fair 
market value of the property as of that time that the amount 
of the decrease in the use regularly made by the taxpayer of 
the property for that purpose is of the whole use regularly 
made of the property; 


Related Provisions: 13(4) — Exchange of property; 13(7)(e)—Rules applicable: 
13(9) — Gaining or producing income; 44(1) — Exchanges of property; 45(1)(c) — 
Partial change in use of capital property; 45(2) — Election where change in use; 
70(12) — Capital cost of depreciable property on death; 248(1)*cost amount”(a) — 
Application of 13(7) to determination of cost amount; 256(6) — Controlled corpora- 
tion. See also at end of s. 13. 


History: Cl. 13(7)(d)(i)(B) amended by replacing the reference to the fraction “3/:” 
with a reference to the fraction “'/2” and by replacing the reference to the expression “4/3 
of’ with a reference to the word “twice” by 2001, c. 17, subsec. 6(2), applicable to 
changes in use of property that occur in taxation years that end after February 27, 2000 
except that, for changes in use of property that occur in a taxpayer’s taxation year that 
includes February 28, 2000 or October 17, 2000, or began after February 28, 2000 and 
ended before October 17, 2000, the reference to the fraction “2” shall be read as a 
reference to the fraction in para. 38(a), as amended by 2001, c. 17, that applies to the 
taxpayer for the year and the reference to the-word “twice” shall be read as a reference 
to the expression “the fraction that is the reciprocal of the fraction in para. 38(a), as 
amended by 2001, c. 17, that applies to the taxpayer for the year, multiplied by”. 


Subcls. 13(7)(d)(i)(B)(), (IID substituted by 1994, c. 7, Sch. If (1991, c. 49), subsec. 
9(5), applicable to changes in use occurring after May 22, 1985, except that in applying 
subcl. (IIT) 


(a) to changes in use of property by a person or partnership in taxation years and 
fiscal periods ending before 1988, the reference therein to““/3 of’ shall be read as a 
reference to “2 times”, and 


(b) to changes in use of property by an individual or a partnership in taxation years 
and fiscal periods ending after 1987 and before 1990, the reference thereim to ““/;” 
shall be read as a reference to “*/2”. 


Subcls. (d)(i)(B)(ID, (IM) formerly read: 
(II) the cost to the taxpayer of the property immediately before that time, and 


(IID +s of the amount deducted by the taxpayer under section 110.6 in respect of 
the amount, if any, by which the amount determined under subclause (I) exceeds 
the cost to the taxpayer of the property immediately before that time, and 


Interpretation Bulletins: IT-160R3: Personal use of aircraft (archived); IT-209R: 
Inter-vivos gifts of capital property to individuals directly or through trusts. 


(e) [non-arm’s length acquisition] — notwithstanding any 
other provision of this Act except subsection 70(13), where at a 
particular time a person or partnership (in this paragraph re- 
ferred to as the “taxpayer”’) has, directly or indirectly, in any 
manner whatever, acquired (otherwise than as a consequence of 
the death of the transferor) a depreciable property (other than a 
timber resource property) of a prescribed class from a person or 
partnership with whom the taxpayer did not deal at arm’s length 
(in this paragraph referred to as the “transferor’) and, immedi- 
ately before the transfer, the property was a capital property of 
the transferor, 


(i) where the transferor was an individual resident in Canada 
or a partnership any member of which was either an indivi- 
dual resident in Canada or another partnership and the cost of 
the property to the taxpayer at the particular time determined 
without reference to this paragraph exceeds the cost, or 
where the property was depreciable property, the capital cost 
of the property to the transferor immediately before the trans- 
feror disposed of it, the capital cost of the property to the 
taxpayer at the particular time shall be deemed to be the 
amount that is equal to the total of 


(A) the cost or capital cost, as the case may be, of the 
property to the transferor immediately before the particu- 
lar time, and 
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(B) '/ of the amount, if any, by which 
(1) the transferor’s proceeds of disposition of the 
property 

exceed the total of 


(II) the cost or capital cost, as the case may be, to the 
transferor immediately before the particular time, 


(IID) twice the amount deducted by any person under 
section 110.6 in respect of the amount, if any, by 
which the amount determined under subclause (I) ex- 
ceeds the amount determined under subclause (II), and 


(IV) the amount, if any, required by subsection 
110.6(21) to be deducted in computing the capital cost 
to the taxpayer of the property at that time 


and, for the purposes of paragraph (b) and subparagraph 
(d)(i), the cost of the property to the taxpayer shall be 
deemed to be the same amount, 


(ii) where the transferor was neither an individual resident in 
Canada nor a partnership any member of which was either an 
individual resident in Canada or another partnership and the 
cost of the property to the taxpayer at the particular time de- 
termined without reference to this paragraph exceeds the 
cost, or where the property was depreciable property, the 
capital cost of the property to the transferor immediately 
before the transferor disposed of it, the capital cost of the 
property to the taxpayer at that time shall be deemed to be 
the amount that is equal to the total of 


(A) the cost or capital cost, as the case may be, of the 
property to the transferor immediately before the particu- 
lar time, and 


(B) '2 of the amount, if any, by which the transferor’s 
proceeds of disposition of the property exceed the cost or 
capital cost, as the case may be, to the transferor immedi- 
ately before the particular time 


and, for the purposes of paragraph (b) and subparagraph 
(d)(i), the cost of the property to the taxpayer shall be 
deemed to be the same amount, and 


(iii) where the cost or capital cost, as the case may be, of the 
property to the transferor immediately before the transferor 
disposed of it exceeds the capital cost of the property to the 
taxpayer at that time determined without reference to this 
paragraph, the capital cost of the property to the taxpayer at 
that time shall be deemed to be the amount that was the cost 
or capital cost, as the case may be, of the property to the 
transferor immediately before the transferor disposed of it 
and the excess shall be deemed to have been allowed to the 
taxpayer in respect of the property under regulations made 
under paragraph 20(1)(a) in computing the taxpayer’s in- 
come for taxation years ending before the acquisition of the 
property by the taxpayer; 
Related Provisions: 13(7)(e.1)— Where election made to trigger capital gains 
exemption; 13(7.3) — Control of corporations by one trustee; 13(21.2) — Transfer of 
property where u.c.c. exceeds fair market value; 70(12) — Capital cost of depreciable 
property on death; 85(5) — Similar rule on section 85 rollover; 97(4) — Transfer of 


depreciable property to partnership; 248(8) — Occurrences as a consequence of death; 
256(6) — Controlled corporation. See also at end of s. 13. 


History: Para. 13(7)(e) amended by replacing the references to the fraction “3/4” with 
references to the fraction “!/”° and by replacing the reference to the expression “4/; of” 
with a reference to the word “twice” by 2001, c. 17, subsec. 6(3), applicable to acquisi- 
tions of property that occur in taxation years that end after February 27, 2000 except 
that, for acquisitions of property in a taxation year that includes February 28, 2000 or 
October 17, 2000, or began after February 28, 2000 and ended before October 17, 
2000, of a person or partnership from whom the property was acquired, the references 
to the fraction “!/2” shall be read as references to the fraction in para. 38(a), as amended 
by 2001, c. 17, that applies to the person or partnership from whom the taxpayer ac- 
quired the property for the year in which the person or partnership disposed of the 
property, and the reference to the word “twice” shall be read as a reference to the ex- 
pression “the fraction that is the reciprocal of the fraction in para. 38(a), as amended by 
2001, c. 17, that applies to the person or partnership from whom the taxpayer acquired 
the property for the year in which the person or partnership disposed of the property, 
multiplied by”. 
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Subcl. 13(7)(e)(i)(B)(IV) added by 1995, c. 3, subsec. 4(1), applicable to 1994 et seg. 


The opening words of para. 13(7)(e) substituted by 1994, c, 21, subsec. 7(2), applicable 
after 1992. The opening words formerly read: 


(e) notwithstanding any other provision of this Act, where at a particular time a 
person or partnership (in this paragraph referred to as the “taxpayer’’) has, di- 
rectly or indirectly, in any manner whatever, acquired (otherwise than as a con- 
sequence of the death of the transferor) a depreciable property (other than a tim- 
ber resource property) of a prescribed class from a person or partnership with 
whom the taxpayer did not deal at arm’s length (in this paragraph referred to as 
the “transferor”) and the property was a capital property of the transferor, 


That portion of para. 13(7)(e) preceding subpara. (i) amended by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 9(6), applicable to property acquired after May 22, 1985. That 
portion formerly read: 


(e) notwithstanding any other provision of this Act, where at a particular time a 
person or partnership (in this paragraph referred to as the “taxpayer”) has, di- 
rectly or indirectly, in any manner whatever, acquired a depreciable property of a 
prescribed class from a person or partnership with whom the taxpayer did not 
deal at arm’s length (in this paragraph referred to as the “transferor”) and the 
property was a capital property of the transferor immediately before the particu- 
lar time, 


Regulations: 
acquisition. 


1102(14) — Class of property preserved on non-arm’s length 
Interpretation Bulletins: IT-209R: Inter-vivos gifts of capital property to individu- 
als directly or through trusts; IT-217R: Depreciable property owned on December 31, 
1971 (archived); IT-291R3: Transfer of property to a corporation under subsection 
85(1). 
(e.1) [capital gains exemption election] — where a tax- 
payer is deemed by paragraph 110.6(19)(a) to have disposed of 
and reacquired a property that immediately before the disposi- 
tion was a depreciable property, the taxpayer shall be deemed to 
have acquired the property from himself, herself or itself and, in 
so having acquired the property, not to have been dealing with 
himself, herself or itself at arm’s length; 


Related Provisions: 69(1) — Effect of acquiring property not at arm’s length. 
History: Para. 13(7)(e.1) added by 1995, c. 3, subsec. 4(2), applicable to 1994 er seg. 
Regulations: 1|102(14) — Class of property preserved on deemed reacquisition. 


(f) [change in control] — where a corporation is deemed 
under paragraph 111(4)(e) to have disposed of and reacquired 
depreciable property (other than a timber resource property), the 
capital cost to the corporation of the property at the time of the 
reacquisition is deemed to be the amount that is equal to the total 
of 


(i) the capital cost to the corporation of the property at the 
time of the disposition, and 


(ii) '/2 of the amount, if any, by which the corporation’s pro- 
ceeds of disposition of the property exceed the capital cost to 
the corporation of the property at the time of the disposition; 


Related Provisions: See at end of s. 13. 


History: Subpara. 13(7)(f)(ii) amended by replacing the reference to the fraction “3/4” 
with a reference to the fraction “'/” by 2001, c. 17, subsec. 6(4), applicable to acquisi- 
tions of property that occur in taxation years that end after February 27, 2000 except 
that, for acquisitions of property that occur in a taxpayer’s taxation year that includes 
February 28, 2000 or October 17, 2000, or began after February 28, 2000 and ended 
before October 17, 2000, the reference to the fraction “!/2” shall be read as a reference 
to the fraction in para. 38(a), as amended by 2001, c. 17, that applies to the taxpayer for 
the year. 


The opening words of para. 13(7)(f) amended by 1998, c. 19, subsec. 73(3), applicable 
after April 26, 1995. The opening words formerly read: 


(f) [change in control or in exempt status] — where a corporation is deemed 
under paragraph 111(4)(e) or 149(10)(b) to have disposed of and reacquired de- 
preciable property (other than a timber resource property), the capital cost to the 
corporation of the property at the time of the reacquisition shall be deemed to be 
the amount that is equal to the total of 
That portion of para. 13(7)(f) preceding subpara. (i) amended by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 9(7), to substitute “deemed under” for “deemed by” and to add 


“(other than a timber resource property)”, applicable to property acquired after May 22, 
1985. 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987. 
(g) [luxury automobile] — where the cost to a taxpayer of a 
passenger vehicle exceeds $20,000 or such other amount as may 
be prescribed, the capital cost to the taxpayer of the vehicle shall 


Subdivision b — Income or Loss from a Business or Property 


be deemed to be $20,000 or that other prescribed amount, as the 
case may be; and 
Related Provisions: 13(2)—No recapture on luxury automobile; 13(7)(h) — 
Where vehicle acquired not at arm’s length; 20(16.1)(a) — No terminal loss on luxury 
automobile; 67.2 — Limitation on interest expense; 67.3 — Limitation on leasing cost; 
85(1)(e.4) — Transfer of property to corporation by shareholders; Reg. 1100(2.5) — 
50% CCA in year of disposition. 


Regulations: 1101(laf) (separate class); 7307(1) (prescribed amount); Sch. II:Cl. 

10.1 (class for CCA). 

Interpretation Bulletins: IT-521R: Motor vehicle expenses claimed by self-em- 

ployed individuals. 

1.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles); 

12 (1998 deduction limits and benefit rates for automobiles). 
(h). [luxury automobile — non-arm’s length acquisi- 
tion] — notwithstanding paragraph (g), where a passenger vehi- 
cle is acquired by a taxpayer at any time from a person with 
whom the taxpayer does not deal at arm’s length, the capital cost 
at that time to the taxpayer of the vehicle shall be deemed to be 
the least of 


(1) the fair market value of the vehicle at that time, 


(ii) the amount that immediately before that time was the cost 
amount to that person of the vehicle, and 


(iii) $20,000 or such other amount as is prescribed. 
Related Provisions: 20(16.1)(a) — Terminal loss; 67.4— More than one owner. 
See additional Related Provisions at end of s. 13. 


History: That portion of para. 13(7)(h) preceding subpara. (i) amended by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 9(8), to add “notwithstanding paragraph (g),” applicable 
with respect to taxation years and fiscal periods beginning after June 17, 1987 that end 
after 1987. 

Regulations: 7307(1) (prescribed amount). 

Interpretation Bulletins [para. 13(7)(h)]: IT-521R: Motor vehicle expenses 
claimed by self-employed individuals. 

1.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles). 
Interpretation Bulletins [subsec. 13(7)]: IT-102R2: Conversion of property, other 
than real property, from or to inventory; IT-120R6: Principal residence; IT-218R: 
Profit, capital gains and losses from the sale of real estate, including farmland and in- 
herited land and conversion of real estate from capital property to inventory and vice 
versa; IT-478R2: CCA — recapture and terminal loss; IT-522R: Vehicle, travel and 
sales expenses of employees. 


(7.1) Deemed capital cost of certain property — For the pur- 
poses of this Act, where section 80 applied to reduce the capital 
cost to a taxpayer of a depreciable property or a taxpayer deducted 
an amount under subsection 127(5) or (6) in respect of a deprecia- 
ble property or received or is entitled to receive assistance from a 
government, municipality or other public authority in respect of, or 
for the acquisition of, depreciable property, whether as a grant, sub- 
sidy, forgivable loan, deduction from tax, investment allowance or 
as any other form of assistance other than 


(a) an amount described in paragraph 37(1)(d), 
(b) an amount deducted as an allowance under section 65, or 
(b.1) an amount included in income by virtue of paragraph 
12(1)(@) or 56(1)(s), 
the capital cost of the property to the taxpayer at any particular time 
shall be deemed to be the amount, if any, by which the total of 


(c) the capital cost of the property to the taxpayer, determined 
without reference to this subsection, subsection (7.4) and section 
80, and 


(d) such part, if any, of the assistance as has been repaid by the 
taxpayer, pursuant to an obligation to repay all or any part of 
that assistance, in respect of that property before the disposition 
thereof by the taxpayer and before the particular time 


exceeds the total of 
(e) where the property was acquired in a taxation year ending 
before the particular time, all amounts deducted under subsec- 
tion 127(5) or (6) by the taxpayer for a taxation year ending 
before the particular time, 
(f) the amount of assistance the taxpayer has received or is enti- 
tled, before the particular time, to receive, and 
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(g) all amounts by which the capital cost of the property to the 
taxpayer is required because of section 80 to be reduced at or 
before that time, 


im respect of that property before the disposition thereof by the 
taxpayer. 
Related Provisions: 6(8)(d)——GST rebate deemed to be assistance: 12(1)(t) — 
Investment tax credit; 13(7.2) — Receipt of public assistance; 13(7.4) — Deemed capi- 
tal cost of certain property; 65 — Allowances; 80(1)“excluded obligation’’(a)(iii) — 
Debt forgiveness rules do not apply where amount has reduced capital cost of property; 
80(5) — Reduction in capital cost on settlement of debt; 80(9) — Additional reduction 
in capital cost for limited purposes; 87(2)(j.6) — Amalgamations — continuing corpo- 
ration; 127(11.5)—Ignore 13(7.1) for purposes of ITC qualified expenditures; 
127112) — Investment tax credit; 143.2(6) — Reduction in cost of tax shelfer invest- 
ment, 248(16), (16.1), (18), (18.1) — GST and QST input tax credit, refund and rebate 
deemed to be government assistance. See also at end of s. 13. 
History: The opening words of subsec. 13(7.1) and para. (c) amended and para. (g) 
added by 1995, c. 21, subsecs. 2(1)-(3), applicable to taxation years that end after Feb- 
ruary 21, 1994. The opening words and para. (c) formerly read: 
(7.1) For the purposes of this Act, where a taxpayer has deducted an amount 
under subsection 127(5) or (6) in respect of a depreciable property or has re- 
ceived or is entitled to receive assistance from a government, municipality or 
other public authority in respect of, or for the acquisition of, depreciable pro- 
perty, whether as a grant, subsidy, forgivable loan, deduction from tax, invest- 
ment allowance or as any other form of assistance other than : 


(c) the capital cost thereof to the taxpayer, determined without reference to 
this subsection and subsection (7.4), and 


Selected Cases [subsec. 13(7.1)]: Prince Albert Pulp Co. v. Canada, [1990] 2 
C.T.C. 339 (FCTD); aff'd [1992] 1 C.T.C. 262 (FCA) (Reduction in capital cost occurs 
in year investment tax credit used); Canadian Pacific Ltd. v. R., [1988] 1 C.T.C. 429 
(FCA) (Government assistance deducted from capital cost); R. v. A.E.L. Mirotel Ltd., 
[1986] 2 C.T.C. 108 (FCA) (Investment tax credits, government assistance, deducted 
from capital cost); R. v. British Columbia Forest Products Ltd., [1986] 1 C.T.C. 1 
(FCA) (Investment tax credit deducted from capital cost); R. v. G.T.E. Sylvania Canada 
Ltd., [1974] C.T.C. 751 (FCA) (Reduction in taxable income consequent upon amend- 
ment to Quebec statute not “grant, subsidy or other assistance” for purposes of former 
para. 20(6)(h) [now subsec. 13(7.1)]); Valley Camp Ltd. v. MNR, [1974] C.T.C. 418 
(FCTD) (Former para. 20(6)(h) [now subsec. 13(7.1)] does not apply to ordinary busi- 
ness arrangements with Canadian National, hence no assistance from public authority 
in acquiring property). 

Interpretation Bulletins: IT-273R2: Government assistance — General comments; 
IT-478R2: CCA — recapture and terminal loss. 


(7.2) Receipt of public assistance — For the purposes of sub- 
section (7.1), where at any time a taxpayer who is a beneficiary of a 
trust or a member of a partnership has received or is entitled to re- 
ceive assistance from a government, municipality or other public 
authority whether as a grant, subsidy, forgivable loan, deduction 
from tax, investment allowance or as any other form of assistance, 
the amount of the assistance that may reasonably be considered to 
be in respect of, or for the acquisition of,. depreciable property of 
the trust or partnership shall be deemed to have been received at 
that time by the trust or partnership, as the case may be, as assis- 
tance from the government, municipality or other public authority 
for the acquisition of depreciable property. 

Related Provisions: 53(2)(c)(ix)— Reduction of ACB of partnership interest; 
53(2)(h)(v) — Reduction of ACB of capital interest in trust. See also Related Provi- 
sions at end of s. 13. 


(7.3) Control of corporations by one trustee — For the pur- 
poses of paragraph (7)(e), where at a particular time one corpora- 
tion would, but for this subsection, be related to another corporation 
by reason of both corporations being controlled by the same execu- 
tor, liquidator of a succession or trustee and it is established that 


(a) the executor, liquidator or trustee did not acquire control of 
the corporations as a result of one or more estates or trusts cre- 
ated by the same individual or by two or more individuals not 
dealing with each other at arm’s length, and 


(b) the estate or trust under which the executor, liquidator or 
trustee acquired control of each of the corporations arose only 
on the death of the individual creating the estate or trust, 


the two corporations are deemed not to be related to each other at 
the particular time. 


S..13(7.3) 


Related Provisions; 256(6)—-(9) — Whether control peanpesd Also,see Related Pro- 
visions at end.of s.13. 
History: Subsec. 13(7.3) amended by 2001, c. 17, subsec. 196(4), in force June 14, 
2001. The subsec. formerly read: 
(7.3) For the purposes of paragraph (7)(e), where at a particular time one corpo- 
ration would, but for this subsection, be related to another corporation by reason 
of both corporations being controlled by the same trustee or executor and it is 
established that 
(a) the trustee or executor did not acquire control of the corporations as a 
result of one or more trusts or estates created by the same individual or by 
two or more individuals not dealing with each other at arm’s length, and 


(b) the trust or estate under which the trustee or executor acquired control of 
each of the corporations arose only on the death of the individual creating 
the trust or estate, 
the two corporations shall be deemed not to be related to each other at that par- 
ticular time. 


(7.4) Deemed capital cost — Notwithstanding subsection (7.1), 
where a taxpayer has in a taxation year received an amount that 
would, but for this subsection, be included in the taxpayer’s income 
under paragraph 12(1)(x) in respect of the cost of a depreciable pro- 
perty acquired by the taxpayer in the year, in the three taxation 
years immediately preceding the year or in the taxation year imme- 
diately following the year and the taxpayer elects under this subsec- 
tion on or before the day on or before which the taxpayer is re- 
quired to file the taxpayer’s return of income under this Part for the 
year, or, where the property is acquired in the taxation year immedi- 
ately following the year, for that following year, the capital cost of 
the property to the taxpayer shall be deemed to be the amount by 
which the total, of 


(a) the capital cost of the property to the taxpayer otherwise de- 
termined, applying the provisions of subsection (7.1), where 
necessary, and 


(b) such part, if any, of the amount received by the taxpayer as 
has been repaid by the taxpayer pursuant to a legal obligation to 
repay all or any part of that amount, in respect of that property 
and before the disposition thereof by the taxpayer, and as may 
reasonably be considered to be in respect of the amount elected 
under this subsection in respect of the property 


exceeds the amount elected by the taxpayer under this subsection, 
but in no case shall the amount elected under this subsection exceed 
the least of 


(c) the amount so received by the taxpayer, 


(d) the capital cost of the property to the taxpayer otherwise de- 
termined, and 


(e) where the taxpayer has disposed of the property before the 
year, nil. 
Related Provisions: 87(2)(j.6) — Amalgamations — continuing — corporation; 
125.4(5) — Canadian film/video credit is deemed to be assistance; 125.5(5) — 
Film/video production services credit is deemed to be assistance; 127(11.5) — Ignore 
13(7.4) for purposes of ITC qualified expenditures; 220(3.2), Reg. 600(b) — Late fil- 
ing or revocation of election. See also at end of s. 13. 


Selected Cases [subsec. 13(7.4)]: Woodward Stores Ltd. v. Canada, [1991] 1 
C.T.C. 233 (FCTD) (“Fixturing allowance” (inducement) was capital receipt). 


Interpretation Bulletins: IT-273R2: Government assistance — general comments; 
IT-478R2: CCA — recapture and terminal loss. 


Information Circulars: 92-1: Guidelines for accepting late, amended or revoked 
elections. 


(7.5) Deemed capital cost — For the purposes of this Act, 


(a) where a taxpayer, to acquire a property prescribed in respect 
of the taxpayer, is required under the terms of a contract made 
after March 6, 1996 to make a payment to Her Majesty in right 
of Canada or a province or to a Canadian municipality in respect 
of costs incurred or to be incurred by the recipient of the 
payment 


(i) the taxpayer is deemed to have acquired the property at a 
capital cost equal to the portion of that payment made by the 
taxpayer that can reasonably be regarded as being in respect 
of those costs, and 
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_ (ii) the time of acquisition of the property by the taxpayer is 
deemed to be the later of the time the payment is made and 
the time at which those costs are incurred; 


(b) where 
(i) at any time after March 6, 1996 a taxpayer incurs a cost 


on account of capital for the building of, for the right to use 
or in respect of, a prescribed property, and 


(ii) the amount of the cost would, if this paragraph did not 
apply, not be included in the capital cost to the apse of 
depreciable property of a prescribed class, 


the taxpayer is deemed to have acquired the property at that time 
at a capital cost equal to the amount of the cost; 


(c) where a taxpayer acquires an intangible property as a conse- 
quence of making a payment to which paragraph (a) applies or 
incurring a cost to which paragraph (b) applies, 
(i) the property referred to in paragraph (a) or (b) is deemed 
to include the intangible property, and 
(ii) the portion of the capital cost referred to in paragraph (a) 
or (b) that applies to the intangible property is deemed to be 
the amount determined by the formula 
B 


AsxX!= 
Cc 


where 
A is the lesser of the amount of the payment made or cost 
incurred and the amount determined for C, 


is the fair market value of the intangible property at the 
time the payment was made or the cost was incurred, and 


is the fair market value at the time the payment was made 
or the cost was incurred of all intangible properties ac- 
quired as a consequence of making the payment or incur- 
rks the cost; and 


_ Proposed Amendment: _* ant 5)(¢) 


B 


C 


an oe pacers , for the first instance of intangible property”, “ane ee ible 
or incorporeal property(ies)” for —— Goan in ‘the next four pl. es. 
come into force on Royal Assent. = ae 


Technical Notes: See under 14). 


_ (d) any property deemed by aldisaaigat (a) or (b) to have been 
acquired at any time by a taxpayer as a consequence of making a 
payment or incurring a cost 


(i) is deemed to have been acquired for the purpose for which 
the payment was made or the cost was incurred, and 


(ii) is deemed to be owned by the taxpayer at any subsequent 
time that the taxpayer benefits from the property. 
Related Provisions: 66.1(6)“Canadian exploration expense’’(1), 66.2(5)“Canadian 


development expense’’(j) — Where property is depreciable property, its cost will not be 
CEE or CDE. See also at end of s. 13.. 

History: Subsec. 13(7.5) added by 1997, c. 25, subsec. 3(2), applicable to taxation 
years that end after March 6, 1996. 

Regulations: 1102(14.2) (prescribed property for 13(7.5)(a)); 1102(14.3) (prescribed 
property for 13(7.5)(b)). 

Interpretation Bulletins: IT-143R3: Meaning of eligible capital expenditure. 


(8) Disposition after ceasing business — Notwithstanding 
subsections (3) and 11(2), where a taxpayer, after ceasing to carry 
on a business, has disposed of depreciable property of the taxpayer 
of a prescribed class that was acquired by the taxpayer for the pur- 
pose of gaining or producing income from the business and that was 
not subsequently used by the taxpayer for some other purpose, in 
applying subsection (1) or (2), each reference therein to a “taxation 
year” and “year” shall not be read as a reference to a “fiscal 
period”. 

Related Provisions: 13(1) — Recaptured depreciation; 20(16.3) — Same tule for 
purposes of subsecs. 20(16) and (16.1); 25(3) — Disposition in extended fiscal period. 
See also at end of s. 13. 


Interpretation Bulletins: [T-478R2: CCA — recapture and terminal loss. 


Subdivision b — Income or Loss from a Business or Property 


(9) Meaning of “gaining or producing income” — In apply- 
ing paragraphs (7)(a) to (d) in respect of a non-resident taxpayer, a 
reference to “gaining or producing income” in relation to a business 
shall be read as a reference to gaining or, producing income from a 
business wholly carried on in Canada or such part of a business as 
is wholly carried on in Canada. 

Related Provisions: See at end of s. 13. 

Interpretation Bulletins: IT-478R2: CCA — recapture and terminal loss. 


1.T. Technical News: 18 (Cudd Pressure case). 


(10) Deemed capital cost — For the purposes of this Act, where 
a taxpayer has, after December 3, 1970 and before April 1, 1972, 
acquired prescribed property 


(a) for use in a prescribed manufacturing or processing business 
carried on by the taxpayer, and 


(b) that was not used for any purpose whatever before it was 
acquired by the taxpayer, 


the taxpayer shall be deemed to have acquired that property at a 
capital cost to the taxpayer equal to 115% of the amount that, but 
for this subsection and section 21, would have been the capital cost 
to the taxpayer of that property. 

Related Provisions: See at end of s. 13. 


Regulations: 1102(15) (prescribed property, prescribed manufacturing or processing 
business). 


(11) Deduction in respect of property used in performance 
of duties — Any amount deducted under subparagraph 8(1)(j)(ii) 
or (p)(ii) of this Act or subsection 11(11) of The Income Tax Act, 
chapter 52 of the Statutes of Canada, 1948, shall be deemed, for the 
purposes of this section to have been deducted under regulations 
made under paragraph 20(1)(a). 


Related Provisions: See at end of s. 13. 
Interpretation Bulletins: IT-522R: Vehicle, travel and sales expenses of employees. 


(12) Application of para. 20(1)(cc) [lobbying expenses] — 
Where, in computing the income of a taxpayer for a taxation year, 
an amount has been deducted under paragraph 20(1)(cc) or the tax- 
payer has elected under subsection 20(9) to make a deduction in 
respect of an amount that would otherwise have been deductible 
under that paragraph, the amount shall, if it was a payment on ac- 
count of the capital cost of depreciable property, be deemed to have 
been allowed to the taxpayer in respect of the property under regu- 
lations made under paragraph 20(1)(a) in computing the income of 
the taxpayer 


(a) for the year, or 

(b) for the year in which the property was acquired, 
whichever is the later. 
Related Provisions: See at end of s. 13. 
Interpretation Bulletins: IT-99R5: Legal and accounting fees. 


(13) Deduction under Canadian Vessel Construction 
Assistance Act— Where a deduction has been made under the 
Canadian Vessel Construction Assistance Act for any taxation year, 
subsection (1) is applicable in respect of the prescribed class created 
by that Act or any other prescribed class to which the vessel may 
have been transferred. 


Related Provisions: See at end of s. 13. 


(14) Conversion cost — For the purposes of this section, section 
20 and any regulations made under paragraph 20(1)(a), a vessel in 
respect of which any conversion cost is incurred after March 23, 
1967 shall, to the extent of the conversion cost, be deemed to be 
included in a separate prescribed class. 

Related Provisions: 13(17) — Transfer of separate class to same class as vessel. See 
also at end of s. 13. 

Regulations: 1100(1)(v), 1101(2a). 

Interpretation Bulletins: IT-267R2: CCA — vessels. 


(15) Where subsec. (1) and subdivision c do not apply — 
Where a vessel owned by a taxpayer on January 1, 1966 or con- 
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structed pursuant to a construction contract entered into by the tax- 
payer prior to 1966 and not completed by that date was disposed of 
by the taxpayer before 1974, 


. (a) subsection (1) and subdivision ¢ do not apply to the proceeds 
of disposition 


(i) if an amount at least equal to the proceeds of disposition 
was used by the taxpayer, before May, 1974 and during the 
taxation year of the taxpayer in which the vessel was dis- 
posed of or within 4 months from the end of that taxation 
year, under conditions satisfactory to the appropriate min- 
ister, either for replacement or to incur any conversion cost 
with respect to a vessel owned by the taxpayer, or 


(ii) if the appropriate minister certified that the taxpayer had, 
on satisfactory terms, deposited 


(A) on or before the day on which the taxpayer was re- 
quired to file a return of the taxpayer’s income for the 
taxation year in which the vessel was disposed of, or 


(B) on or before such day subsequent to the day referred 
to in clause (A) as the appropriate minister specified in 
respect of the taxpayer, 


an amount at least equal to the tax that would, but for this 
subsection, have been payable by the taxpayer under this Part 
in respect of the proceeds of disposition, or satisfactory se- 
curity therefor, as a guarantee that the proceeds of disposition 
would be used before 1975 for replacement; and 


(b) if within the time specified for the filing of a return of the 
taxpayer’s income for the taxation year in which the vessel was 
disposed of 


(1) the taxpayer elected to have the vessel constituted a pre- 
scribed class, or 


(11) where any conversion cost in respect of the vessel was 
included in a separate prescribed class, the taxpayer elected 
to have the vessel transferred to that class, 


the vessel shall be deemed to have been so transferred immedi- 
ately before the disposition thereof, but this paragraph does not 
apply unless the proceeds of disposition of the vessel exceed the 
amount that would be the undepreciated capital cost of property 
of the class to which it would be so transferred. 
Related Provisions: 13(16) — Election; 13(17) — Prescribed class; 13(18) — Reas- 
sessment; 13(19), (20)— Disposition of deposit; 13(21)“appropriate minister”; 
150(1) — When return of income due. See also at end of s. 13. 


(16) Election concerning vessel — Where a vessel owned by.a 
taxpayer is disposed of by the taxpayer, the taxpayer may, if sub- 
section (15) does not apply to the proceeds of disposition or if the 
taxpayer did not make an election under paragraph (15)(b) in re- 
spect of the vessel, within the time specified for the filing of a re- 
turn of the taxpayer’s income for the taxation year in which the ves- 
sel is disposed of, elect to have the proceeds that would be included 
in computing the taxpayer’s income for the year under this Part 
treated as proceeds of disposition of property of another prescribed 
class that includes a vessel owned by the taxpayer. 


Related Provisions: 13(17)— Transfer of separate prescribed class on disposition 
of vessel; 96(3) — Election by members of partnership. See also at end of s. 13. 


Interpretation Bulletins: IT-267R2: CCA — vessels. 


(17) Separate prescribed class concerning vessel — 
Where a separate prescribed class has been constituted either under 
this Act or the Canadian Vessel Construction Assistance Act by rea- 
son of the conversion of a vessel owned by a taxpayer and the ves- 
sel is disposed of by the taxpayer, if no election in respect of the 
vessel was made under paragraph (15)(b), the separate prescribed 
class constituted by reason of the conversion shall be deemed to 
have been transferred to the class in which the vessel was included 
immediately before the disposition thereof. 


Related Provisions: See at end of s. 13. 
Interpretation Bulletins: IT-267R2: CCA — vessels. 


S. 13(18) 


(18) Reassessments — Notwithstanding any other provision of 
this Act, where a taxpayer has 


(a) used an amount as described in paragraph (4)(c), or 


(b) made an election under paragraph (15)(b) in respect of a ves- 
sel and the proceeds of disposition of the vessel were used 
before 1975 for replacement under conditions satisfactory to the 
appropriate minister, 
such reassessments of tax, interest or penalties shall be made as are 
necessary to give effect to subsections (4) and (15). 


(18.1) Ascertainment of certain property — For the purpose 
of determining whether property meets the criteria set out in the 
Regulations in respect of prescribed energy conservation property, 
the Technical Guide to Class 43.1, as amended from time to time 
and published by the Department of Natural Resources, shall apply 
conclusively with respect to engineering and scientific matters. 
Related Provisions: 241(4)(d)(vi.1) — Disclosure of information to Department of 
Natural Resources. See also at end of s. 13. 

History: Subsec. 13(18.1) added by 1995, c. 3, subsec. 4(6), applicable to property 
acquired after February 21, 1994. 

Regulations: Reg. 8200.1 (prescribed energy conservation property). 


(19) Disposition of deposit [vessel construction] — All or 
any part of a deposit made under subparagraph (15)(a)(4i) or under 
the Canadian Vessel Construction Assistance Act may be paid out 
to or on behalf of any person who, under conditions satisfactory to 
the appropriate minister and as a replacement for the vessel dis- 
posed of, acquires a vessel before 1975 


(a) that was constructed in Canada and is registered in Canada or 
is registered under conditions satisfactory to the appropriate 
minister in any country or territory to which the British Com- 
monwealth Merchant Shipping Agreement, signed at London on 
December 10, 1931, applies, and 


(b) in respect of the capital cost of which no allowance has been 
made to any other taxpayer under this Act or the Canadian Ves- 
sel Construction Assistance Act, 


or incurs any conversion cost with respect to a vessel owned by that 
person that is registered in Canada or is registered under conditions 
satisfactory to the appropriate minister in any country or territory to 
which the agreement referred to in paragraph (a) applies, but the 
ratio of the amount paid out to the amount of the deposit shall not 
exceed the ratio of the capital cost to that person of the vessel or the 
conversion cost to that person of the vessel, as the case may be, to 
the proceeds of disposition of the vessel disposed of, and any de- 
posit or part of a deposit not so paid out before July 1, 1975 or not 
paid out pursuant to subsection (20) shall be paid to the Receiver 
General and form part of the Consolidated Revenue Fund. 


Related Provisions: 13(21)“appropriate minister”. See also at end of s. 13. 


(20) Idem — Notwithstanding any other provision of this section, 
where a taxpayer made a deposit under subparagraph (15)(a)(ii) and 
the proceeds of disposition in respect of which the deposit was 
made were not used by any person before 1975 under conditions 
satisfactory to the appropriate minister as a replacement for the ves- 
sel disposed of, 


(a) to acquire a vessel described in paragraphs (19)(a) and (b), or 


(b) to incur any conversion cost with respect to a vessel owned 
by that person that is registered in Canada or is registered under 
conditions satisfactory to the appropriate minister in any country 
or territory to which the agreement referred to in paragraph 
(19)(a) applies, 
the appropriate minister may refund to the taxpayer the deposit, or 
the part thereof not paid out to the taxpayer under subsection (19), 
as the case may be, in which case there shall be added, in comput- 
ing the income of the taxpayer for the taxation year of the taxpayer 
in which the vessel was disposed of, that proportion of the amount 
that would have been included in computing the income for the year 
under this Part had the deposit not been made under subparagraph 
(15)(a)(ii) that the portion of the proceeds of disposition not so used 
before 1975 as such a replacement is of the proceeds of disposition, 
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and, notwithstanding any other provision of this Act, such reassess- 
ments of tax, interest or penalties shall be made as are necessary to 
give effect to this subsection. 

Related Provisions: See at end of s. 13. 


(21) Definitions — In this section, 


Related Provisions: 20(1.1) — Definitions in 13(21) apply to regulations made 
under 20(1)(a); 20(27.1) — Definitions in 13(21) apply to s. 20. 


“appropriate minister” means the Canadian Maritime Commis- 
sion, the Minister of Industry, Trade and Commerce, the Minister of 
Regional Industrial Expansion, the Minister of Industry, Science 
and Technology or the Minister of Industry or any other minister or 
body that was or is legally authorized to perform the act referred to 
in the provision in which this expression occurs at the time the act 
was or is performed; 
Origin of subsec. 13(21)“appropriate minister”: R.S.C. 1985, c. 1 (Sth Supp.). 
History: The definition “appropriate minister” in subsec. 13(21) amended by 1995, c. 
1, s. 44, in force March 29, 1995. The definition formerly read: 
“appropriate minister” means the Canadian Maritime Commission, the Minister 
of Industry, Trade and Commerce, the Minister of Regional Industrial Expan- 
sion, the Minister of Industry, Science and Technology or such other minister or 
body as was or is legally authorized to perform the act referred to in the provi- 
sion in which this expression occurs at the time the act was or is performed; 


“conversion’’, in respect of a vessel, means a conversion or major 
alteration in Canada by a taxpayer; 
History: The definition “conversion” in subsec. 13(21) amended by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 9(9), applicable with respect to conversions beginning after July 
13, 1990. That definition formerly read: 
“conversion”, in respect of a vessel, means a conversion or major alteration in 
Canada by a taxpayer in accordance with plans approved in writing by the appro- 
priate minister for the purposes of this Act; 
Interpretation Bulletins: IT-267R2: CCA — vessels; IT-273R2: Government assis- 
tance — general comments. 


“conversion cost’’, in respect of a vessel, means the cost of a 
conversion; 

History: The definition “conversion cost” in subsec. 13(21) amended by 1994, c. 7, 
Sch. If (1991, c. 49), subsec. 9(9), applicable with respect to conversions beginning 
after July 13, 1990. That definition formerly read: 


“conversion cost’, in respect of a vessel, means the cost of a conversion as 
determined by the appropriate minister for the purposes of this Act; 


Interpretation Bulletins: IT-267R2: CCA — vessels. 


“depreciable property” of a taxpayer as of any time in a taxation 
year means property acquired by the taxpayer in respect of which 
the taxpayer has been allowed, or would, if the taxpayer owned the 
property at the end of the year and this Act were read without refer- 
ence to subsection (26), be entitled to, a deduction under paragraph 
20(1)(a) in computing income for that year or a preceding taxation 
year; 
Related Provisions: 13(1) — Recapture; 13(5.2)(c) — Certain real property deemed 
to be depreciable property; 20(1)(a) — Capital cost allowance; 54 — “Capital pro- 
perty”; 88(1)(c.7) — Extended meaning for certain windup rules; 107.4(3)(d) — Rol- 
lover of depreciable property to trust; 248(1)“depreciable property” — Definition ap- 
plies to entire Act. See also at end of s. 13. 
History: The definition “depreciable property” in subsec.13(21) substituted by 1994, 
c. 7, Sch. I (1991, c. 49), subsec. 9(9), applicable in respect of property acquired after 
1989. The definition formerly read: 

“depreciable property” of a taxpayer as of any time in a taxation year means 

property acquired by the taxpayer in respect of which the taxpayer was allowed, 

or, if the taxpayer owned the property at the end of the year, would be entitled to, 

a deduction under paragraph 20(1)(a) in computing income for that year or a 

previous taxation year; 
Selected Cases [subsec. 13(21)“depreciable property”]: Rk. y. Construction 
Bérou Inc., [2000] 2 C.T.C, 174 (FCA) (Trucks “acquired” pursuant to lease financing 
arrangement); Kettle River Sawmills Ltd. v. Canada, [1992] 2 C.T.C. 276 (FCTD); 
rev'd in part (Nov. 12, 1993), Doc. A-1299-92, A-1300-92 (FCA) (Timber rights ac- 
quired in 1961 but renewed after May 6, 1974, were “timber resource property”); 
Stearns Catalytic Ltd. y. Canada, [1990] 1 C.T.C. 398 (FCTD) (Spare parts capable of 
causing lengthy termination’ of production if damaged are “major parts” of capital pro- 
perty, not inventory); Avril Holdings Ltd. v. MNR, [1970] C.T.C. 572 (SCC) (Land 
containing sand and gravel deposits sold separately was depreciable property). 
Regulations: Part XI (capital cost allowance allowed on depreciable property). 


1.T. Application Rules: 18, 20 (property acquired before 1972). 


Subdivision b — Income or Loss from a Business or Property 


Interpretation Bulletins: IT-102R2: Conversion of property, other than real pro- 
perty, from or to inventory; IT-128R: CCA — depreciable property; IT-220R2: 
CCA — proceeds of disposition of depreciable property. 


“disposition of property” — [Repealed] 


History: The definition “disposition of property” in subsec. 13(21) repealed by 2001, 
c. 17, subsec. 6(5), applicable to transactions and events that occur after December 23, 
1998. The definition formerly read: 


“disposition of property” includes any transaction or event entitling a taxpayer to 
proceeds of disposition of property; 


Selected Cases [subsec. 13(21)“disposition of property”]: Larose v. MNR, 
[1992] 2 C.T.C. 2339 (TCC); amended (Nov. 18, 1991), Doc. 87-294(IT) (TCC) [unre- 
ported] (Assessment in respect of sale of properties upheld despite court decision and 
other circumstances denying taxpayer proceeds of sale; right to dispose of properties 
had been transferred to purchaser); Browning Harvey Ltd. v. MNR, [1990] 1 C.T.C. 161 
(FCTD); aff'd (May 21, 1992), [unreported] (FCA); leave to appeal to SCC refused 
(Feb. 14, 1993), Doc. 23167 [unreported] (Capital assets sold conditionally remain de- 
preciable property of the taxpayer until title passes). 


“proceeds of disposition” of property includes 
(a) the sale price of property that has been sold, 
(b) compensation for property unlawfully taken, 


(c) compensation for property destroyed and any amount paya- 
ble under a policy of insurance in respect of loss or destruction 


of property, 


(d) compensation for property taken under statutory authority or 
the sale price of property sold to a person by whom notice of an 
intention to take it under statutory authority was given, 


(e€) compensation for property injuriously affected, whether law- 
fully or unlawfully or under statutory authority or otherwise, 


(f) compensation for property damaged and any amount payable 
under a policy of insurance in respect of damage to property, 
except to the extent that the compensation or amount, as the case 
may be, has within a reasonable time after the damage been ex- 
pended on repairing the damage, 


(g) an amount by which the liability of a taxpayer to a mortga- 
gee or hypothecary creditor is reduced as a result of the sale of 
mortgaged or hypothecated property under a provision of the 
mortgage or hypothec, plus any amount received by the taxpayer 
out of the proceeds of the sale, and 


(h) any amount included because of section 79 in computing a 
taxpayer’s proceeds of disposition of the property; 


Related Provisions: 12(1)(f) — Insurance proceeds received for amount expended; 
13(4) — Exchanges of property; 13(21) — Undepreciated capital cost; 13(21.1) — 
Disposition of a building; 44 — Exchanges of property; 54‘‘proceeds of disposition” — 
Parallel definition for capital property; 79(3) — Deemed proceeds of disposition when 
property surrendered to creditor; 248(1)—— “Cost amount’(a); 248(39)(b) — Anti- 
avoidance — selling property and donating proceeds. See also at end of s. 13. 


History: Para. (g) of the definition “proceeds of disposition” in subsec. 13(21) 
amended by 2001, c. 17, subsec. 196(2), in force June 14, 2001. The para. formerly 
read: 


(g) an amount by which the liability of a taxpayer to a mortgagee is reduced as a 
result of the sale of mortgaged property under a provision of the mortgage, plus 
any amount received by the taxpayer out of the proceeds of the sale, and 


Para. (h) of the definition “proceeds of disposition” in subsec. 13(21) amended by 
1995, c. 21, subsec. 2(4), applicable to taxation years that end after February 21, 1994. 
The para. formerly read: 


(h) any amount included in computing a taxpayer's proceeds of disposition of the 
property by virtue of paragraph 79(c); 


Selected Cases [subsec. 13(21)“proceeds of disposition”]: Jpsco Inc. v. R., 
[2002] 2 C.T.C. 2907 (TCC) (Damage award for defective piping did not have to be 
deducted from CCA pool); Corbett v. Canada, [1997] 1 C.T.C. 2 (FCA) (No conflict 
with s. 79); Seaforth Plastics Ltd. v. R., [1979] C.T.C. 241 (FCTD) (Amounts received 
from insurance for business interruption income, not capital). 


Interpretation Bulletins: IT-170R: Sale of property — when included in income 
computation; IT-259R4: Exchanges of property; IT-271R: Expropriations (archived); 
IT-460: Dispositions — absence of consideration; IT-505: Mortgage foreclosures and 
conditional sales repossessions (archived). 
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“timber resource property” of a taxpayer means 


(a) a right or licence to cut or remove timber from a limit or area 
in Canada (in this definition referred to as an “original right”) if 


(i) that original right was acquired by the taxpayer (other 
than in the manner referred to in paragraph (b)) after May 6, 
1974, and 


(ii) at the time of the acquisition of the original right 


(A) the taxpayer may reasonably be regarded as having 
acquired, directly or indirectly, the right to extend or re- 
new that original right or to acquire another such right or 
licence in substitution therefor, or 


(B) in the ordinary course of events, the taxpayer may 
reasonably expect to be able to extend or renew that origi- 
nal right or to acquire another such right or licence in sub- 
stitution therefor, or 


(b) any right or licence owned by the taxpayer to cut or remove 
timber from a limit or area in Canada if that right or licence may 
reasonably be regarded 


(i) as an extension or renewal of or as one of a series of ex- 
tensions or renewals of an original right of the taxpayer, or 


(ii) as having been acquired in substitution for or as one of a 
series of substitutions for an original right of the taxpayer or 
any renewal or extension thereof; 

Related Provisions: 128.1(4)(b)(i) timber resource property excluded from 


deemed disposition on emigration; 248(1)‘timber resource property’ — Definition ap- 
plies to entire Act; 248(10) — Series of transactions. 


Selected Cases [subsec. 13(21)“timber resource property”]: MacAlpine v. 
R., [2004] 4 C.T.C. 19 (FCA); aff’g [2003] 2 C.T.C. 2074 (TCC) (Property owned in 
fee simple not a timber resource property); /TT Industries of Canada Ltd. v. R., [2000] 
3 C.T.C. 400 (FCA); aff’g [1999] 2 C.T.C. 277 (FCTD) (License held to be timber 
resource property); Kettle River Sawmills Ltd. v. Canada, [1992] 2 C.T.C. 276 (FCTD); 
rev'd in part (Nov. 12, 1993), Doc. A-1299-92, A-1300-92 (FCA) (Timber rights ac- 
quired in 1961 but renewed after May 6, 1974, were “timber resource property”’). 
Interpretation Bulletins: IT-373R2: Woodlots; IT-393R2: Election re tax on rents 
and timber royalties — non-residents; [T-418: CCA — partial dispositions of property; 
IT-481: Timber resource property and timber limits. 


‘total depreciation” allowed to a taxpayer before any time for pro- 
perty of a prescribed class means the total of all amounts each of 
which is an amount deducted by the taxpayer under paragraph 
20(1)(a) in respect of property of that class or an amount deducted 
under subsection 20(16), or that would have been so deducted but 
for subsection 20(16.1), in computing the taxpayer’s income for 
taxation years ending before that time; 

Related Provisions: See also at end of s. 13. 

Regulations: Part XI. 

Interpretation Bulletins: IT-478R2: CCA — recapture and terminal loss. 


“undepreciated capital cost” to a taxpayer of depreciable property 
of a prescribed class as of any time means the amount determined 
by the formula 


(A+B+C+D+D.1)- 


(E+E.1+F+G+H+I1+J+K) 
where 


A is the total of all amounts each of which is the capital cost to the 
taxpayer of a depreciable property of the class acquired before 
that time, 


is the total of all amounts included in the taxpayer’s income 
under this section for a taxation year ending before that time, to 
the extent that those amounts relate to depreciable property of 
the class, 


is the total of all amounts each of which is such part of any as- 
sistance as has been repaid by the taxpayer, pursuant to an obli- 
gation to repay all or any part of that assistance, in respect of a 
depreciable property of the class subsequent to the disposition 
thereof by the taxpayer that would have been included in an 
amount determined under paragraph (7.1)(d) had the repayment 
been made before the disposition, 


S. 13(21) und 


D is the total of all amounts each of which is an amount repaid in 
respect of a property of the class subsequent to the disposition 
thereof by the taxpayer that would have been an amount de- 
scribed in paragraph (7.4)(b) had the repayment been made 
before the disposition, 


D.1 is the total of all amounts each of which is an amount paid by 
the taxpayer before that time as or on account of an existing or 
proposed countervailing or anti-dumping duty in respect of de- 
preciable property of the class, 


is the total depreciation allowed to the taxpayer for property of 
the class before that time, 


E.1 is the total of all amounts each of which is an amount by which 
the undepreciated capital cost to the taxpayer of depreciable pro- 
perty of that class is required (otherwise than because of a re- 
duction in the capital cost to the taxpayer of depreciable pro- 
perty) to be reduced at or before that time because of subsection 
80(5), 


is the total of all amounts each of which is an amount in respect 
of a disposition before that time of property (other than a timber 
resource property) of the taxpayer of the class, and is the lesser 
of 


(a) the proceeds of disposition of the property minus any out- 
lays and expenses to the extent that they were made or in- 
curred by the taxpayer for the purpose of making the disposi- 
tion, and 


B 


(b) the capital cost to the taxpayer of the property, 


is the total of all amounts each of which is the proceeds of dis- 
position before that time of a timber resource property of the 
taxpayer of the class minus any outlays and expenses to the ex- 
tent that they were made or incurred by the taxpayer for the pur- 
pose of making the disposition, 


is, where the property of the class was acquired by the taxpayer 
for the purpose of gaining or producing income from a mine and 
the taxpayer so elects in prescribed manner and within a pre- 
scribed time in respect of that property, the amount equal to that 
portion of the income derived from the operation of the mine 
that is, by virtue of the provisions of the /ncome Tax Application 
Rules relating to income from the operation of new mines, not 
included in computing income of the taxpayer or any other 
person, 


is the total of all amounts deducted under subsection 127(5) or 
(6), in respect of a depreciable property of the class of the tax- 
payer, in computing the taxpayers’ tax payable for a taxation 
year ending before that time and subsequent to the disposition of 
that property by the taxpayer, 


is the total of all amounts of assistance that the taxpayer re- 
ceived or was entitled to receive before that time, in respect of 
or for the acquisition of a depreciable property of the class of the 
taxpayer subsequent to the disposition of that property by the 
taxpayer, that would have been included in an amount deter- 
mined under paragraph (7.1)(f) had the assistance been received 
before the disposition, and 


is the total of all amounts each of which is an amount received 
by the taxpayer before that time in respect of a refund of an 
amount added to the undepreciated capital cost of depreciable 
property of the class because of the description of D.1; 


Related Provisions: 12(1)(f) — Damage to depreciable property — insurance pro- 
ceeds; 12(1)(t) — Investment tax credit; 13(1) — Recapture where E to J exceed A to 
D; 13(2)—Recaptured depreciation for vehicle; 13(4)— Exchanges of property; 
13(5) — Transferred property; 13(5.2) — Where rent paid on property before its acqui- 
sition; 13(7)—Rule affecting capital cost; 13(21)— “timber resource property”; 
13(22), (23) — Deductions deemed allowed to insurer for 1977 and 1978; 13(24) — 
Acquisition of control — limitation re calculation of UCC; 13(26) — Restriction on de- 
duction before available for use; 13(33) — Consideration given for depreciable capital; 
20(16) — Terminal loss; 70(12)— Capital cost of depreciable property on death; 
87(2)(j.6) — Amalgamations — continuing corporation; 138(11.31)(b) — Change-in- 
use rule for insurance properties does not apply for purposes of UCC definition; 
248(1)“undepreciated capital cost’ — Definition applies to entire Act; 257 — Formula 
cannot calculate to less than zero. See also at end of s. 13. 
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History: The descriptions of D.1 and K added to the definition “undepreciated capital 
cost” in subsec. 13(21) and the corresponding formula amended by 1999, c. 22, sub- 
secs. 6(2) to (4), the formula applicable after February 23, 1998; D.1 applicable to 
amounts that become payable after February 23, 1998; and K applicable to amounts 
that are received after February 23, 1998. } ; 


The description of E.1 added to the definition “undepreciated capital cost” in subsec. 
13(21) and the corresponding formula amended by 1995, c. 21, subsec. 2(6), applicable 
to taxation years that end after February 21, 1994. 


Selected Cases [subsec. 13(21)“undepreciated capital cost”]: Duncan v. R., 
[2002] 4 C.T.C. 1 (FCA) (Statutory purpose of CCA scheme apparent and was abused 
by transactions); Prince Albert Pulp Co. v. Canada, [1990] 2 C.T.C. 339 (FCTD); aff'd 
[1992] 1 C.T.C. 262: (FCA) (Reduction in capital cost occurs im year investment tax 
credit used); Consumers’ Gas Co. Ltd. v. R., [1987] 1 C.T.C. 79 (FCA) (Capital cost 
not reduced by reimbursement from government for relocating pipelines); Emco Ltd. v. 
MNR, [1968] C.T.C. 457 (Exch.) (Taxpayer permitted to change previous allocation of 
purchase price entirely to land). 


Regulations: Part XI (amounts of depreciation allowed, for E). 
1.T. Application Rules: 18 (property acquired before 1972). 
Interpretation Bulletins: IT-327: CCA—Elections under Regulation 1103 


(archived); IT-418: CCA — partial dispositions of property; IT-478R2: CCA — recap- 
ture and terminal loss; IT-481: Timber resource property and timber limits. 


Information Circulars: 87-5: Capital cost of property where trade-in is involved. 


“vessel”? means a vessel as defined in the Canada Shipping Act. 
Interpretation Bulletins: IT-267R2: CCA — vessels. 
Advance Tax Rulings: ATR-52: Accelerated rate of CCA for vessels. 


Related Provisions [subsec. 13(21)]: 20(1.1) — Definitions in 13(21) apply to 
regulations made under 20(1)(a); 20(27.1) — Definitions in 13(21) apply to s. 20. 


Selected Cases [subsec. 13(21)]: Hewlett Packard (Canada) Ltd. y. R., [2004] 4 


C.T.C. 230 (FCA) (Intention of parties as to timing of passage of title governed timing 
of disposition). 


(21.1) Disposition of building — Notwithstanding subsection 
(7) and the definition “proceeds of disposition” in section 54, where 
at any particular time in a taxation year a taxpayer disposes of a 
building of a prescribed class and the proceeds of disposition of the 
building determined without reference to this subsection and sub- 
section (21.2) are less than the lesser of the cost amount and the 
capital cost to the taxpayer of the building immediately before the 
disposition, for the purposes of paragraph (a) of the description of F 
in the definition “undepreciated capital cost” in subsection (21) and 
subdivision c, 


(a) where in the year the taxpayer or a person with whom the 
taxpayer does not deal at arm’s length disposes of land subjacent 
to, or immediately contiguous to and necessary for the use of, 
the building, the proceeds of disposition of the building are 
deemed to be the lesser of 


(i) the amount, if any, by which 


(A) the total of the fair market value of the building at the 
particular time and the fair market value of the land im- 
mediately before its disposition 


exceeds 


(B) the lesser of the fair market value of the land immedi- 
ately before its disposition and the amount, if any, by 
which the cost amount to the vendor of the land (deter- 
mined without reference to this subsection) exceeds the 
total of the capital gains (determined without reference to 
subparagraphs 40(1)(a)(ii) and (iii)) in respect of disposi- 
tions of the land within 3 years before the particular time 
by the taxpayer or by a person with whom the taxpayer 
was not dealing at arm’s length to the taxpayer or to an- 
other person with whom the taxpayer was not dealing at 
arm’s length, and 


(11) the greater of 


(A) the fair market value of the building at the particular 
time, and | 


(B) the lesser of the cost amount and the capital cost to 
the taxpayer of the building immediately before its 
disposition, 


Subdivision b — Income or Loss from a Business or Property 


and, notwithstanding any other provision of this Act, the pro- 
ceeds of disposition of the land are deemed to be oe amount, if 
any, by which 


(iii) the total of the proceeds of HepORABD of the building 
and of the land determined without-reference to this subsec- 
tion and subsection (21.2) 


exceeds 


(iv) the proceeds of disposition of the building as determined 
under this paragraph, 


and the cost to the purchaser of the land shall be determined 
without reference to this subsection; and 


(b) where paragraph (a) does not apply with respect to the dispo- 
sition and, at any time before the disposition, the taxpayer or a 
person with whom the taxpayer did not deal at arm’s length 
owned the land subjacent to, or immediately contiguous to and 
necessary for the use of, the building, the proceeds of disposition 
of the building are deemed to be an amount equal to the total of 


(i) the proceeds of disposition of the building determined 
without reference to this subsection and subsection (21.2), 
and 


(ii) '2 of the amount by which the greater of 
(A) the cost amount to the taxpayer of the building, and 
(B) the fair market value of the building 


immediately before its disposition exceeds the proceeds of 
disposition referred to in subparagraph (1). 
Related Provisions: 70(5)(c), (d) — Capital property of a deceased taxpayer. 


History: Subpara. 13(21.1)(b)(ii) amended by replacing the reference to the fraction 
“4” with a reference to the fraction ““'/” by 2001, c. 17, subsec. 6(6), applicable to 
taxation years that end after February 27, 2000 except that, for a taxpayer’s taxation 
year that includes February 28, 2000 or October 17, 2000, or began after February 28, 
2000. and ended before October 17, 2000, the reference to the fraction “'/2” shall be read 
as a reference to the fraction determined when the fraction in para. 38(a), as amended 
by 2001, c. 17, that applies to the taxpayer for the year is subtracted from 1. 


Subsec. 13(21.1) amended by 1998, c. 19, subsec. 73(4), subject to s. 247 of 1998, c. 
19 (grandfathering rule reproduced after s. 260), applicable to dispositions of property 
that occur after April 26, 1995. The subsec. formerly read: 


(21.1) Notwithstanding subsection (7) and the definition “‘proceeds of disposi- 
tion” in section 54; where at any particular time in a taxation year a taxpayer 
disposed of a.building of a prescribed class and the proceeds of disposition of the 
building determined without reference to this subsection are less than the lesser 
of the cost amount and the capital cost to the taxpayer of the building immedi- 
ately before its disposition, for the purposes of paragraph (a) of the description of 
F in the definition “undepreciated capital cost” in subsection (21) and. subdivi- 
sion c, the following rules apply: 


(a) where in the same taxation year the taxpayer or a person with whom the 
taxpayer was not dealing at arm’s length disposed of the land subjacent to, 
or immediately contiguous to and necessary for the use of, the building, the 
proceeds of disposition of the building shall be deemed to be the lesser of 


(i) the amount, if any, by which 
(A) the total of the fair market value of the building at the particular 
time and the fair market value of the land immediately before its 
disposition 

exceeds 


(B) the lesser of the fair market value of the land immediately 
before its disposition and the amount, if any, by which the cost 
amount to the vendor of the land (determined without reference to 
this subsection) exceeds the total of the capital gains (determined 
without reference to subparagraphs 40(1)(a)(ii) and (iii)) in respect 
of dispositions of the land within the 3 year period preceding the 
particular time by the taxpayer or by a person with whom the tax- 
payer was not dealing at arm’s, length to the taxpayer or to another 
person with whom the taxpayer was not dealing at arm’s length, and 


(ii) the greater of 
(A) the fair market value of the building at the particular time, and 


(B) the lesser of the cost amount and the capital cost to the taxpayer 
of the building immediately before its disposition 
and, notwithstanding any other provision of this Act, the proceeds of dispo- 
sition of the land shall be deemed to be the amount, if any, by which 


(iii) the total of the proceeds of disposition of the building and of the 
land determined without reference to this subsection 


65 


S. 13(21.2)(e)(ii) 


exceeds 
(iv) the proceeds of disposition of the building as determined under this 
paragraph, 
and the cost to the purchaser of the land shall be determined without refer- 
ence to this subsection; and 


(b) where paragraph (a) does not apply with respect to che disposition and, at 
any time before the disposition, the taxpayer or a person with whom the 
taxpayer was not dealing at arm’s length owned the land subjacent to, or 
immediately contiguous to and necessary for the use of, the building, the 
proceeds of disposition of the building shall be deemed to be an amount 
equal to the total of 


(i) the proceeds of disposition of the building determined without refer- 
ence to this subsection, and 


(ii) '/4 of the amount by which the greater of 
(A) the cost amount to the taxpayer of the building, and 
(B) the fair market value of the building 


immediately before its disposition exceeds the proceeds of disposition 
referred to in subparagraph (i). 


Selected Cases [subsec. 13(21.1)]:'R. v. Frade Investments Shopping Centre Ltd., 
[1999] 1 C.T.C, 92 (FCA) (Agreement was original option granted, not subsequent 
exercise). 


Interpretation Bulletins [subsec. 13(21.1)]: IT-220R2: CCA — proceeds of dis- 
position of depreciable property; IT-349R3: Intergenerational transfers of farm pro- 
perty on death. 


(21.2) Loss on certain transfers [within affiliated group] — 
Where 


(a) a person or partnership (in this subsection referred to as the 
“transferor”) disposes at a particular time (otherwise than in a 
disposition described in any of paragraphs (c) to (g) of the defi- 
nition “superficial loss” in section 54) of a depreciable property 
of a particular prescribed class. of the transferor, 


(b) the lesser of 


(i) the capital cost to the transferor of the transferred pro- 
perty, and 


(11) the proportion of the undepreciated capital cost to the 
transferor of all property of the particular class immediately 
before that time that 


(A) the fair market value of the transferred property at 
that time 


is of 
(B) the fair market value of all property of the particular 
class immediately before that time 


exceeds the amount that would otherwise be the transferor’s pro- 
ceeds of disposition of the transferred property at the particular 
time, and 


(c) on the 30th day after,the particular time, a person or partner- 
ship (in this subsection referred to as the “subsequent owner”) 
who is the transferor or a. person affiliated with the transferor 
owns or has a right to acquire the transferred property (other 
than a right, as. security only, derived from a mortgage, hy- 
pothec, agreement for sale or similar obligation), 


the following rules apply: 
(d) sections 85 and 97 do not apply to the disposition, 


(e) forthe purposes of applying this section and section 20 and 
any regulations made for the purpose of paragraph 20(1)(a) to 
the transferor for taxation years that end after the particular time, 


(i) the transferor is deemed to have disposed of the trans- 
ferred property for proceeds equal to the lesser of the 
amounts determined under subparagraphs (b)(i) and (ii) with 
respect to the transferred property, 


(ii) where two or more properties of a prescribed class of the 
transferor are disposed of at the same time, subparagraph (1) 
applies as if each property so disposed of had been separately 
disposed of in the order designated by the transferor or, if the 
transferor does not designate an order, in the order desig- 
nated by the Minister, 


S. 13(21.2)(e)(iii) 


(iii) the transferor is deemed to own a property that was ac- 
quired before the beginning of the taxation year that includes 
the particular time at a capital cost equal to the amount of the 
excess described in paragraph (b), and that is property of the 
particular class, until the time that is immediately before the 
first time, after the particular time, 


(A) at which a 30-day period begins throughout which 
neither the transferor nor a person affiliated with the 
transferor owns or has a right to acquire the transferred 
property (other than a right, as security only, derived from 
a mortgage, hypothec, agreement for sale or similar 
obligation), 


(B) at which the transferred property is not used by the 
transferor or a person affiliated with the transferor for the 
purpose of earning income and is used for another 
purpose, 

(C) at which the transferred property would, if it were 
owned by the transferor, be deemed by section 128.1 or 
subsection 149(10) to have been disposed of by the 
transferor, 


(D) that is immediately before control of the transferor is 
acquired by a person or group of persons, where the trans- 
feror is a corporation, or 


(E) at which the winding-up of the transferor begins 
(other than a winding-up to which subsection 88(1) ap- 
plies), where the transferor is a corporation, and 


(iv) the property described in subparagraph (iii) is considered 
to have become available for use by the transferor at the time 
at which the transferred property is considered to have be- 
come available for use by the subsequent owner, 


(f) for the purposes of subparagraphs (e)(iii) and (iv), where a 
partnership otherwise ceases to exist at any time after the partic- 
ular time, the partnership is deemed not to have ceased to exist, 
and each person who was a member of the partnership immedi- 
ately before the partnership would, but for this paragraph, have 
ceased to exist is deemed to remain a member of the partnership, 
until the time that is immediately after the first time described in 
clauses (e)(i1i)(A) to (E), and 


(g) for the purposes of applying this section and section 20 and 
any regulations made for the purpose of paragraph 20(1)(a) to 
the subsequent owner, 


(i) the subsequent owner’s capital cost of the transferred pro- 
perty is deemed to be the amount that was the transferor’s 
capital cost of the transferred property, and 


(ii) the amount by which the transferor’s capital cost of the 
transferred property exceeds its fair market value at the par- 
ticular time is deemed to have been deducted under para- 
graph 20(1)(a) by the subsequent owner in respect of pro- 
perty of that class in: computing income for taxation years 
that ended before the particular time. 


Related Provisions: 14(12)—Parallel rule for eligible capital property: 
18(13)-(16) — Parallel rule for share or debt owned by financial institution; 40(3.3), 
(3.4) — Parallel rule with respect to capital losses; 69(5)(d) — No application on wind- 
ing-up ; 87(2)(g.3) — Amalgamations — continuing corporation: 88(1)(d.1) — No 
application to property acquired on windup of subsidiary; 139.1(18) — Holding corpo- 
ration deemed not to acquire control of insurer on demutualization; 251.1 — Affiliated 
persons; 256(6)—(9) — Whether control acquired. 


History: Para. 13(21.2)(a) amended by 2001, c. 17, subsec. 6(7), applicable after No- 
vember 1999 except that, if an individual (other than a trust) so elects in writing and 
files the election with the Minister of National Revenue on or before the individual’s 
filing-due date for the taxation year that includes June 14, 2001, the amendment does 
not apply in respect of the disposition of a property by the individual before July 2000 


(a) to a person who was obliged on November 30, 1999 to acquire the property 
pursuant to the terms of an agreement in writing made on or before that day; or 


(b) in a transaction, or as part of a series of transactions, the arrangements for 
which, evidenced in writing, were substantially advanced before December 1999, 
other than a transaction or series of transactions a main purpose of which can rea- 
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sonably be considered to have been to enable an unrelated person to obtain the 
benefit of 


(i) any deduction in computing income, taxable income, taxable income earned 
in Canada or tax payable under the Act, or 


(ii) any balance of undeducted outlays, expenses or other amounts. 
The para. formerly read: 


(a) a corporation, trust or partnership (in this subsection referred to as the “trans- 
feror”) disposes at a particular time (otherwise than in a disposition described in 
any of paragraphs (c) to (g) of the definition “superficial loss” in section 54) of a 
depreciable property of a particular prescribed class of the transferor, 
Para. 13(21.2)(c) and cl. 13(21.2)(e)(iii)(A) amended to add “hypothec” by 2001, ¢. 17, 
subsecs. 196(3) and (4), in force June 14, 2001. 


Subpara. 13(21.2)(e)(ii) amended by 2001, c. 17, subsec. 6(8), applicable after Novem- 
ber 1999. The subpara. formerly read: 


(ii) where 2 or more properties of a prescribed class of the transferor are dis- 
posed of at the same time, subparagraph (i) applies as if each property so dis- 
posed of had been separately disposed of in the order designated by the taxpayer 
or, if the taxpayer does not designate an order, in the order designated by the 
Minister, 


Subsec. 13(21.2) added by 1998, c. 19, subsec. 73(4), applicable, subject to s. 247 of 
1998, c. 19 (grandfathering rule reproduced after s. 260) to dispositions of property that 
occur after April 26, 1995 except that, where 


(a) a property is disposed of after April 26, 1995 and before June 20, 1996, and 


(b) the transferor elects in writing, filed with the Minister of National Revenue 
before October 1998, 


the opening portion of subpara. 13(21.2)(e)(iit) shall be read as follows: 


(iii) the transferor is deemed to own a property that was acquired before the 
beginning of the taxation year that includes the particular time at a capital cost 
equal to the amount of the excess described in paragraph (b), and that is of a 
separate prescribed class that is the same class as the particular class, until the 
time that is immediately before the first time, after the particular time, 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


(22) Deduction for insurer — For the purposes of E in the defi- 
nition “undepreciated capital cost” in subsection (21), an insurer 
shall be deemed to have been allowed a deduction for depreciation 
for property of a prescribed class under paragraph 20(1)(a) in com- 
puting income for taxation years before its 1977 taxation year equal 
to the total of 


(a) the amount determined, immediately after the end of its 1976 
taxation year, for E in that definition, with respect to property of 
the particular prescribed class of the insurer (determined without 
reference to this subsection), 


(b) the lesser of 


(i) the amount of its 1975-76 excess capital cost allowance 
with respect to property of the particular prescribed class of 
the insurer, and 


(i1) that proportion of the amount, if any, by which its 1975 
branch accounting election deficiency exceeds the amount 
determined under subparagraph 138(4.1)(d)(ii) that 


(A) the amount of its 1975-76 excess capital cost allow- 
ance with respect to property of the particular prescribed 
class of the insurer 


is of 
(B) the total of all its 1975-76 excess capital cost al- 


lowances with respect to properties of a prescribed class 
of the insurer, and 


(c) the lesser of 
(i) the amount, if any, by which 


(A) the undepreciated capital cost of property of the par- 
ticular prescribed class of the insurer immediately after 
the end of its 1976 taxation year (determined without ref- 
erence to this subsection), 


exceeds 
(B) the amount determined under paragraph (b) in respect 


of property of the particular prescribed class of the in- 
surer, and 


Subdivision b — Income or Loss from a Business or Property 


(ii) that proportion of the amount, if any, by which its 1975 
branch accounting election deficiency exceeds the total of 


(A) the amount 
138(4.1)(d)qi), 

(B) the total of all amounts determined under paragraph 
(b) with respect to property of a prescribed class of the 
insurer, . 


(C) the total 

138(4.1)(a)Gi)(B)dV), 

(D) the amount 

138(4.1)(b)Gi), and 

(E) the amount 

138(4.1)(a)(i1) 
that 


(F) the undepreciated capital cost of property of the par- 
ticular prescribed class of the insurer immediately after 
the end of its 1976 taxation year (determined without ref- 
erence to this subsection), 


determined under subparagraph 


described in subclause 


determined under subparagraph 


determined. under subparagraph 


is of 
(G) the total of all amounts each of which is the un- 
depreciated capital cost of property of a prescribed class 
of the insurer immediately after the end of its 1976 taxa- 
tion year (determined without reference to this 
subsection). 
Related Provisions: See at end of s. 13. 


(23) Deduction for life insurer — For the purposes of E in the 
definition “undepreciated capital cost” in subsection (21), a life in- 
surer shall be deemed to have been allowed a deduction for depreci- 
ation for property of a prescribed class under paragraph 20(1)(a) in 
computing income for taxation years before its 1978 taxation year 
equal to the total of 


(a) the amount determined immediately after the end of its 1977 
taxation year for E in that definition, with respect to property of 
the particular prescribed class of the insurer (determined without 
reference to this subsection), and 


(b) the amount, if any, by which 


(i) the total of all maximum amounts the insurer was entitled 
to claim with respect to property of the particular prescribed 
class of the insurer in taxation years ending before 1978 and 
after 1968 


exceeds 


(11) the amount determined under paragraph (a). 
Related Provisions: See at end of s. 13. 


(23.1) Application of subsec. 138(12) — The definitions in 
subsection 138(12) apply to this section. 


Origin of subsec. 13(23.1): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
opening words to subsec. 138(12)). 


(24) Acquisition of control — Where control of a corporation 
has been acquired at any time by a person or group of persons and, 
within the 12-month period that ended immediately before that 
time, the corporation or a partnership of which it was a majority 
interest partner acquired depreciable property (other than property 
that was owned by the corporation or partnership or by a person that 
would, if section 251.1 were read without reference to the definition 
“controlled” in subsection 251.1(2)!, be affiliated with the corpora- 
tion throughout the period that began immediately before the 12- 
month period began and ended at the time the property was ac- 
quired by the corporation or partnership) that was not used, or ac- 
quired for use, by the corporation or partnership in a business that 
was carried on by it immediately before the 12-month period began, 


(a) for the purposes of the description of A in the definition “un- 
depreciated capital cost” in subsection (21) and of sections 127 
and 127.1, the property is, subject to paragraph (b), deemed not 


Isic. Should read “251.1(3)” — ed. 
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to have been acquired by the corporation or partnership before 
that time and to have been acquired by it immediately after that 
time; and 
’ (b) where the property was disposed of by it before that time and 

was not reacquired by it before that time, for the purpose of the 
description of A in that definition, the property is deemed to 
have been acquired by the corporation or partnership immedi- 
ately before the property was disposed of. 

Related Provisions: 13(25) — Change of contro! within 12 months of incorporation: 

87(2)(j.6) — Amalgamations — continuing corporation; 139.1(18) — Holding corpo- 

ration deemed not to acquire control of insurer on demutualization; 256(6)—(9) — 

Whether control acquired. See also at end of s. 13. 


History: Subsec. 13(24) amended by 1998, c. 19, subsec. 73(5), applicable to acquisi- 

tions of control that occur after April 26, 1995. The subsec. formerly read: 
(24) Where at any time control of a corporation has been acquired by a person or’ 
group of persons and, within the twelve month period ending immediately before 
that time, the corporation, or a partnership of which it was a majority interest 
partner (within the meaning assigned by subsection 97(3.1)), acquired deprecia- 
ble property (other than property that was owned by the corporation or partner- 
ship or by a person or persons related to the corporation throughout the period 
commencing immediately before the twelve month period and ending at the time 
the property was acquired by the corporation or partnership) that was not used, 
or acquired for use, by the corporation or partnership in a business that was car- 
ried on by it immediately before that twelve month period, for the purposes of A 
in the definition “undepreciated capital cost” in subsection (21) and of sections 
127 and 127.1, the property shall be deemed not to have been acquired by the 
corporation or partnership before that time and shall be deemed to have been 
acquired by it immediately after that time, except that, where the property was 
disposed of by it before that time and not reacquired by it before that time, for 
the purposes of A in that definition, the property shall be deemed to have been 
acquired by the corporation or partnership immediately before the property was 
disposed of. 

Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 

sitions of control, amalgamations, and windings-up have on their deductibility — after 

January 15, 1987. 


I.T. Technical News: 7 (control by a group — 50/50 arrangement). 


(25) Early change of control — For the purpose of subsection 
(24), where a corporation referred to in that subsection was incorpo- 
rated or otherwise formed in the 12-month period referred to in that 
subsection, the corporation is deemed to have been, throughout the 
period that began immediately before the 12-month period and en- 
ded immediately after it was incorporated or otherwise formed, 


(a) in existence; and 


(b) affiliated with every person with whom it was affiliated (oth- 
erwise than because of a right referred to in paragraph 
251(5)(b)) throughout the period that began when it was incor- 
porated or otherwise formed and ended immediately before its 
control is acquired. 


History: Subsec. 13(25) amended by 1998, c. 19, subsec. 73(5), applicable to acquisi- 
tions of control that occur after April 26, 1995. The subsec. formerly read: 


(25) For the purposes of subsection (24), where the corporation referred to in that 
subsection was incorporated or otherwise formed during the twelve month period 
referred to in that subsection, it shall be deemed to have been, throughout the 
period commencing immediately before the twelve month period and ending im- 
mediately after it was incorporated or otherwise formed, 
(a) in existence; and 
(b) related to the person or persons to whom it was related (otherwise than 
by reason of a right referred to in paragraph 251(5)(b)) throughout the period 
commencing when it was incorporated or otherwise formed and ending im- 
mediately before the control of the corporation was acquired. 


(26) Restriction on deduction before available for use — In 
applying the definition “undepreciated capital cost” in subsection 
(21) for the purpose of paragraph 20(1)(a) and any regulations made 
for the purpose of that paragraph, in computing a taxpayer’s income 
for a taxation year from a business or property, no amount shall be 
included in calculating the undepreciated capital cost to the tax- 
payer of depreciable property of a prescribed class in respect of the 
capital cost to the taxpayer of a property of that class (other than 
property that is a certified production, as defined by regulations 
made for the purpose of paragraph 20(1)(a)) before the time the 
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property is considered to have become available for use by the 
taxpayer. 

Related Provisions: 13(27), (28) — Interpretation — available for use; 13(30) — 
Transfers of property; 13(32)— Leased property; 20(28) — Deduction against rental 
income from building; 37(1.2) — No R&D deduction for capital expenditure until pro- 
perty available for use; 127(11.2) — No investment tax credit until property available 
for use: 248(19) — When property available for use. See also at end OleSeebo: 


History: See under subsec. 13(29). 

Regulations: 1100(2)(a)(i) (CCA in year property becomes available for use); 
1104(2) (definition of “certified production”). 

Advance Tax Rulings: ATR-44: Utilization of deductions and credits within a 
related corporate group. 


Application Policies: SR&ED 2005-01: Shared-use equipment. 


(27) Interpretation — available for use — For the purposes of 
subsection (26) and subject to subsection (29), property (other than 
a building or part thereof) acquired by a taxpayer shall be consid- 
ered to have become available for use by the taxpayer at the earliest 
of 


(a) the time the property is first used by the taxpayer for the 
purpose of earning income, 


(b) the time that is immediately after the beginning of the first 
taxation year of the taxpayer that begins more than 357 days af- 
ter the end of the taxation year of the taxpayer in which the pro- 
perty was acquired by the taxpayer, 


(c) the time that is immediately before the disposition of the pro- 
perty by the taxpayer, 


(d) the time the property 


(i) is delivered to the taxpayer, or to a person or partnership 
(in this paragraph referred to as the “other person’’) that will 
use the property for the benefit of the taxpayer, or, where the 
property is not of a type that is deliverable, is made available 
to the taxpayer or the other person, and 


(ii) is capable, either alone or in combination with other pro- 
perty in the possession at that time of the taxpayer or the 
other person, of being used by or for the benefit of the tax- 
payer or the other person to produce a commercially saleable 
product or to perform a commercially saleable service, in- 
cluding an intermediate product or service that is used or 
consumed, or to be used or consumed, by or for the benefit of 
the taxpayer or the other person in producing or performing 
any such product or service, 


(e) in the case of property acquired by the taxpayer for the pre- 
vention, reduction or elimination of air or water pollution cre- 
ated by operations carried on by the taxpayer or that would be 
created by such operations if the property had not been acquired, 
the time at which the property is installed and capable of per- 
forming the function for which it was acquired, 


(f) in the case of property acquired by 


(i) a corporation a class of shares of the capital stock of 
which is listed on a prescribed stock exchange, 


(ii) a corporation that is a public corporation because of an 
election made under subparagraph (b)(i) of the definition 
“public corporation” in subsection 89(1) or a designation 
made by the Minister in a notice to the corporation under 
subparagraph (b)(i1) of that definition, or 


(iii) a subsidiary wholly-owned corporation of a corporation 
described in subparagraph (i) or (ii), 


the end of the taxation year for which depreciation in respect of 
the property is first deducted in computing the earnings of the 
corporation in accordance with generally accepted accounting 
principles and for the purpose of the financial statements of the 
corporation for the year presented to its shareholders, 


(g) in the case of property acquired by the taxpayer in the course 
of carrying on a business of farming or fishing, the time at 
which the property has been delivered to the taxpayer and is ca- 
pable of performing the function for which it was acquired, 
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(h) in the case of property of a taxpayer that is a motor vehicle, 
trailer, trolley bus, aircraft or vessel for which one or more per- 
mits, certificates or licences evidencing that the. property may be 
operated by the taxpayer in accordance with any laws regulating 
the use of such property are required to be obtained, the time all 
those permits, certificates or licences have been obtained, 


(i) in the case of property that is a spare part intended to replace 
a part of another property of the taxpayer if required due to a 
breakdown of that other property, the time the other property 
became available for use by the taxpayer, 


(j) in the case of a concrete gravity base structure and topside 
modules intended to be used at an oil production facility in a 
commercial discovery area (within the meaning assigned by sec- 
tion 2 of the Canada Petroleum Resources Act) on which the 
drilling of the first well that indicated the discovery began 
before March 5, 1982, in an offshore region prescribed for the 
purposes of subsection 127(9), the time the gravity base struc- 
ture deballasts and lifts the assembled topside modules, and 


(k) where the property is (within the meaning assigned by sub- 
section (4.1)) a replacement for a former property described in 
paragraph (4)(a) that was acquired before 1990 or that became 
available for use at or before the time the replacement property 
is acquired, the time the replacement property is acquired, 


and, for the purposes of paragraph (f), where depreciation is calcu- 
lated by reference to a portion of the cost of the property, only that 
portion of the property shall be considered to have become availa- 
ble for use at the end of the taxation year referred to in that 
paragraph. ? 

Related Provisions: 13(21.2)(e)(iv) — When property considered available for use 
following transfer to affiliated person; 13(30), (31) — Transfers of property; 20(28) — 


Deduction before available for use; 87(2)(j.6) — Continuing corporation; 248(19) — 
When property available for use. See also at end of s. 13. 


History: Para. 13(27)(d) amended by 1998, c. 19, subsec. 73(6), applicable to property 
acquired after 1989. The para. formerly read: 


(d) the time the property is delivered or made available to the taxpayer and is 
capable, either alone or in combination with other property in the taxpayer’s pos- 
session at that time, of producing a commercially saleable product or performing 
a commercially saleable service, including an intermediate product or service 
that is used or consumed, or is to be used or consumed, by the taxpayer in pro- 
ducing or providing any such product or service, 


See also under subsec. 13(29). 


Selected Cases [subsec. 13(27)]: Morley v. R., [2005] 1'C.T.C. 2284 (TCC); add’l 
reasons to [2004] 3 C.T.C. 2153 (TCC) (Software not used by partnership for gaining 
or producing income from a business). 

Regulations: 1100(2)(a)(vii) (CCA in year property becomes available for use under 
13(27)(b)); 3200, 3201 (prescribed stock exchanges for 13(27)(f)(i)). 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax credit. 


(28) Idem — For the purposes of subsection (26) and subject to 
subsection (29), property that is a building or part thereof of a tax- 
payer shall be considered to have become available for use by the 
taxpayer at the earliest of 


(a) the time all or substantially all of the building is first used by 
the taxpayer for the purpose for which it was acquired, 


(b) the time the construction of the building is complete, 


(c) the time that is immediately after the beginning of the tax- 
payer’s first taxation year that begins more than 357 days after 
the end of the taxpayer’s taxation year in which the property was 
acquired by the taxpayer, 


(d) the time that is immediately before the disposition of the pro- 
perty by the taxpayer, and 


(e) where the property is (within the meaning assigned by sub- 
section (4.1)) a replacement for a former property described in 
paragraph (4)(a) that was acquired before 1990 or that became 
available for use at or before the time the replacement property 
is acquired, the time the replacement property is acquired, 


and, for the purpose of this subsection, a renovation, alteration or 
addition to a particular building shall be considered to be a building 
separate from the particular building. 


Subdivision b — Income or Loss from a Business or Property 


Related Provisions: 13(21.2)(e)(iv) — When property considered available for use 
following transfer to affiliated person; 13(30), (31)—Transfers of property; 
87(2)§.6) — Continuing corporation. 

History: See under subsec. 13(29). 

Regulations: 1100(2)(a)(vii) (CCA in year property becomes available for use under 
13(28)(c)). 


(29) [dem — For the purposes of subsection (26), where a taxpayer 
acquires property (other than a building that is used or is to be used 
by the taxpayer principally for the purpose of gaining or producing 
gross revenue that is rent) in the taxpayer’s first taxation year (in 
this subsection referred to as the “particular year’’) that begins more 
than 357 days after the end of the taxpayer’s taxation year in which 
the taxpayer first acquired property after 1989, that is part of a pro- 
ject of the taxpayer, or in a taxation year subsequent to the particu- 
lar year, and at the end of any taxation year (in this subsection re- 
ferred to as the “inclusion year”) of the taxpayer 


(a) the property can reasonably be considered to be part of the 
project, and 


(b) the property has not otherwise become available for use, 


if the taxpayer so elects in prescribed form filed with the taxpayer’s 
return of income under this Part for the particular year, that particu- 
lar portion of the property the capital cost of which does not exceed 
the amount, if any, by which 


(c) the total of all amounts each of which is the capital cost to 
the taxpayer of a depreciable property (other than a building that 
is used or is to be used by the taxpayer principally for the pur- 
pose of gaining or producing gross revenue that is rent) that is 
part of the project, that was acquired by the taxpayer after 1989 
and before the end of the taxpayer’s last taxation year that ends 
more than 357 days before the beginning of the inclusion year 
and that has not become available for use at or before the end of 
the inclusion year (except where the property has first become 
available for use before the end of the inclusion year because of 
this subsection or paragraph (27)(b) or (28)(c)) 


exceeds 


(d) the total of all amounts each of which is the capital cost to 
the taxpayer of a depreciable property, other than the particular 
portion of the property, that is part of the project to the extent 
that the property is considered, because of this subsection, to 
have become available for use before the end of the inclusion 
year 


shall be considered to have become available for use immediately 
before the end of the inclusion year. 
Related Provisions: 220(3.2), Reg. 600(b) — Late filing or revocation of election. 
History: Subsecs. 13(26) to (29) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 
9(11), applicable to property acquired by a taxpayer after 1989 other than property 
acquired 
(a) from a person with whom the taxpayer was not dealing at arm’s length (other- 
wise than by reason of a right referred to in para, 251(5)(b)) at the time the pro- 
perty was acquired, or 


(b) in the course of a reorganization in respect of which, if a dividend were re- 
ceived by a corporation in the course of the reorganization, subsec. 55(2) would 
not be applicable to the dividend by reason of the application of para. 55(3)(b), 
where the property was depreciable property of the person from whom it was acquired 
and was owned by that person before 1990. 
Regulations: 4609 (prescribed offshore region). 


Forms; T1031: Subsection 13(29) election re certain depreciable properties, acquired 
for use in a long term project. 


(30) Transfers of property — Notwithstanding subsections (27) 
to (29), for the purpose of subsection (26), property of a taxpayer 
shall be deemed to have become available for use by the taxpayer at 
the earlier of the time the property was acquired by the taxpayer 
and, if applicable, a prescribed time, where 
(a) the property was acquired 
(i) from a person with whom the taxpayer was not dealing at 
arm’s length (otherwise than because of a right referred to in 
paragraph 251(5)(b)) at the time the property was acquired 
by the taxpayer, or 
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(ii) in the course of a reorganization in respect of which, if a 
dividend were received by a corporation in the course of the 
reorganization, subsection 55(2) would not apply to the divi- 
dend because of paragraph 55(3)(b); and 


(b) before the property was acquired by the taxpayer, it became 

available for use (determined without reference to paragraphs 

(27)(c) and (28)(d)) by the person from whom it was acquired. 
History: Subsec. 13(30) substituted by 1994, c. 7, Sch. VII (1993, c. 24), s. 4, appli- 
cable ‘to property acquired after 1989. Subsec. 13(30) formerly read: 


(30) Notwithstanding subsections (27) to (29), for the purposes of subsection 
(26), property of a taxpayer shall be deemed to have become available for use by. 
the taxpayer at the time at which the property was acquired where 
(a) the property was acquired 
(i) from a person with whom the taxpayer was not dealing at arm’s 


length (otherwise than by reason of a right referred to in paragraph: 
251(5)(b)) at that time, or 


(ii) in the course of a reorganization in respect of which, if a dividend 
were received by a corporation in the course of the reorganization, sub- 
section 55(2) would not be applicable to the dividend by reason of the 
application of paragraph 55(3)(b); and 


(b) the property had become available for use by the person from whom it 
was acquired (determined without reference to paragraphs (27)(c) and 
(28)(d)) before that time. 


Subsec. 13(30) added by 1994, c. 7, Sch. I (1991, c. 49), subsec. 9(11), applicable in 
respect of property acquired after 1989. 
Regulations: 1100(2.2)(j). 


(31) Idem — For the purposes of paragraphs (27)(b) and (28)(c) 
and subsection (29), where a property of a taxpayer was acquired 
from a person (in this subsection referred to as “the transferor’) 


(a) with whom the taxpayer was, at the time the taxpayer ac- 
quired the property, not dealing at arm’s length (otherwise than 
because of a right referred to in paragraph 251(5)(b)), or 


(b) in the course of a reorganization in respect of which, if a 
dividend were received by a corporation in the course of the re- 
organization, subsection 55(2) would not apply to the dividend 
because of the application of paragraph 55(3)(b), 


the taxpayer shall be deemed to have acquired the property at the 
time it was acquired by the transferor. 


History: Subsec. 13(31) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 9(11), 
applicable to property acquired after 1989. 


(32) Leased property — Where a taxpayer has leased property 
that is depreciable property of a person with whom the taxpayer 
does not deal at arm’s length, the amount, if any, by which 


(a) the total of all amounts paid or payable by the taxpayer for 
the use of, or the right to use, the property in a particular taxa- 
tion year and before the time the property would have been con- 
sidered to have become available for use by the taxpayer if the 
taxpayer had acquired the property, and that, but for this subsec- 
tion, would be deductible in computing the taxpayer’s income 
for any taxation year 


exceeds 


(b) the total of all amounts received or receivable by the tax- 
payer for the use of, or the right to use, the property in the par- 
ticular taxation year and before that time and that are included in 
the income of the taxpayer for any taxation year 


shall be deemed to be a cost to the taxpayer of a property included 
in Class 13 in Schedule II to the Income Tax Regulations and not to 
be an amount paid or payable for the use of, or the right to use, the 
property. 

History: Subsec. 13(32) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 9(11), 
applicable to depreciable property of a person referred to in that subsection that was 
acquired by that person after 1989. 


(33) Consideration given for depreciable property — For 
greater certainty, where a person acquires a depreciable property for 
consideration that can reasonably be considered to include a trans- 
fer of property, the portion of the cost to the person of the deprecia- 
ble property attributable to the transfer shall not exceed the fair 
market value of the transferred property. 


S. 13(33) 


Related Provisions: 68 — Allocation of amounts in consideration for disposition of 
property; 69(1) — Inadequate considerations. 


History: Subsec. 13(33) added by 1994, c. 21, subsec. 7(3), applicable to property 
acquired after November 1992. 


(34) Deductible expenses — Notwithstanding paragraph 
1102(1)(a) of the Regulations, for taxation years that end after 1987 
and before December 6, 1996, the classes of property prescribed for 
the purpose of paragraph 20(1)(a) are deemed to include property of 
a taxpayer that, if the Act were read without reference to sections 
66 to 66.4, would be included in one of the classes. 


History: Subsec. 13(34) added by 2001, c. 17, subsec. 6(9), applicable to taxation 
years that end after 1987 and before December 6, 1996. 


Related Provisions [s. 13]: 36 — Railway companies; 37(6) — Scientific research 
capital expenditures; 45(2) — Election where change in use; 68 — Allocation of 
amounts in consideration for disposition of property; 70(5) — Depreciable and other 
capital property of deceased taxpayer; 70(9.1) — Transfer of farm property from 
spouse’s trust to children of settlor; 70(12) — Capital cost of depreciable property on 
death; 73(2)— Capital cost and amount deemed allowed to spouse, etc. or trust; 
73(3)(e) — Inter vivos transfer of farm property by farmer to child; 80(9)(c) — Reduc- 
tion of capital cost on debt forgiveness ignored for purposes of s. 13; 85(5) — Rules on 
transfers of depreciable property; 87(2)(d) — Amalgamations — depreciable property; 
87(2)(1.3) — Amalgamations — replacement property; 88(1)(f) — Winding-up; 
97(4) — Where capital cost to partner exceeds proceeds of disposition; 98(3)(e) — 
Rules where partnership ceases to exist; 98(5)(e) — Rules where partnership business 
carried on as sole proprietorship; 104(5)(c) — Trust — deemed disposition of property; 
104(16) — Trusts — capital cost allowance deduction; 107(2) — Distribution by trust 
in satisfaction of capital interest; 107.2 — Distribution by retirement compensation ar- 
rangement; 132.1(1)(d) — Deemed capital cost of property following mutual fund reor- 
ganization; 138(11.8) — Rules on transfer of depreciable property; 138(11.91)(f) — 
Computation of income of non-resident insurer. 


Definitions [s. 13]: “acquired” — 256(7)-(9); “affiliated” — 13(25), 251.1; 
“amount” — 248(1); “amount payable’ — 13(23.1), 138(12); “appropriate min- 
ister” — 13(21); “arm’s length” — 13(7)(e.1), 251; “assessment” — 248(1); “assis- 
tance” — 79(4), 125.4(5), 248(16), (16.1), (18), (18.1); “available for use” — 
13(21.2)(e)(iv), 13(27)-(31), 248(19); “business” — 248(1); “calendar year” — Inter- 
pretation Act 37(1)(a); “Canada” — 255; “capital cost” — 13(7)(7.4), (10), 
13(21.2)(g)@), 70(12), 128.1(1)(c), 128.1(4)(c), 132.101)(d); “capital gain” — 39(1), 
248(1); “capital property” — 54, 248(1); “certified production” — Reg. 1104(2); “class 


of shares’ — 248(6); “control” — 256(6)-(9); “conversion”, “conversion cost’ — 
13(21); “consequence of the death” — 248(8); “corporation” — 248(1), Interpretation 
Act 35(1); “cost amount” — 248(1); “cost to an insurer of acquiring a mortgage or hy- 


pothec” — 13(23.1), 138(12); “depreciable property” — 13(21), 248(1); “disposi- 
tion” — 248(1); “eligible capital amount” — 14(1), 248(1); “eligible capital expendi- 


ture” — 14(5), 248(1); “estate” — 104(1), 248(1); “farming” — 248(1); “fiscal 
period” — 249.1; “fishing”, “former business property” — 248(1); “former pro- 
perty” — 13(4); “gaining or producing income” — 13(9); “gross revenue” — 248(1); 


“Her Majesty” — Interpretation Act 35(1); “immovable” — Quebec Civil Code art. 
900-907; “income” — 13(3)(b); “incorporeal property” — Quebec Civil Code art. 899, 
906; “individual”, “life insurer’, “majority interest partner”, “Minister”, “motor vehi- 
cle” — 248(1); “1975 branch accounting election deficiency”, “1975-76 excess capital 
cost allowance” — 13(23.1), 138(12); “non-resident” — 248(1); “passenger vehicle”, 
“person”, “prescribed” — 248(1); “prescribed stock exchange” — 248(29), Reg. 3200, 
3201; “property” — 248(1); “province” — Interpretation Act 35(1); “public corpora- 
tion” — 89(1), 248(1); “regulation” — 248(1); “related”? — 13(25), 251(2); “replace- 
ment property’ — 13(4), (4.1); “resident in Canada” — 94(3)(a)(viii), 250; “series” — 
248(10); “share”, “shareholder”, “subsidiary wholly-owned corporation” — 248(1); 
“tax payable” — 248(2); “taxable Canadian property” — 248(1); “taxation year” — 
11(2), 13(3)(a), 13(8), 249; “taxpayer” — 104(1), 248(1); “timber resource pro- 
perty” —13(21), 248(1); “transferee” — 13(4.2)(a);  “‘transferor’’ — 13(4.2)(a), 
13(7)(e), 13(21.2)(a), 13(31); “treaty-protected property’ — 248(1); “trust” — 104(1), 
248(1), (3); “undepreciated capital cost” — 13(21), 248(1); “written” — Interpretation 
Act 35(1)“‘writing”; “year” — 11(2), 13(3)(a), 13(8). 


Regulations [s. 13]: 1105 (prescribed classes of depreciable property). 
1.T. Application Rules [s. 13]: 20(1), (1.1), (3). 
Interpretation Bulletins [s. 13]: IT-151R5: Scientific research and experimental 


development expenditures; IT-297R2: Gifts in kind to charity and others; IT-325R2: 
Property transfers after separation, divorce and annulment. 


Forms [s. 13]: T2 SCH 8: Capital cost allowance. 


14. (1) Eligible capital property — inclusion in income 
from business — Where, at the end of a taxation year, the total 
of all amounts each of which is an amount determined, in respect of 
a business of a taxpayer, for E in the definition “cumulative eligible 
capital” in subsection (5) (in this section referred to as an “eligible 
capital amount”) or for F in that definition exceeds the total of all 
amounts determined for A to D in that definition in respect of the 
business (which excess is in this subsection referred to as “the ex- 
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cess”), there shall be included in computing the taxpayer’s income 
from the business for the year the total of 


(a) the amount, if any, that is the lesser of 
(i) the excess, and 


(ii) the amount determined for F in the definition “cumula- 
tive eligible capital” in subsection (5) at the end of the year 
in respect of the business, and 


(b) the amount, if any, determined by the formula 


2/3 x (A-B-—C-—D) 
where 
A is the excess, 


B_ is the amount determined for F in the definition “cumulative 
eligible capital” in subsection (5) at the end of the year in 
respect of the business, 


is '/2 of the amount determined for Q in the definition “cumu- 
lative eligible capital” in subsection (5) at the end of the year 
in respect of the business, and 


is the amount claimed by the taxpayer, not exceeding the tax- 
payer’s exempt gains balance for the year in respect of the 
business. 


Related Provisions: 14(1.01) — Election to recognize capital gain in place of reduc- 
ing CEC pool; 14(1.1) — Expenditure relating to qualified farm property; 14(3) — 
Non-arm’s length acquisition of ECP; 14(8) — Deemed residence in Canada; 14(9) — 
Effect of excessive election for capital gains exemption; 20(1)(b) — Cumulative eligi- 
ble capital amount; 20(4.2) — Bad debt from disposition of ECP; 24(1) — Ceasing to 
carry on business; 24(2)(d) — Business carried on by spouse or controlled corporation; 
28(1)(d) — Inclusion in farming or fishing income when using cash method; 39(9), 
(10) — Deduction from business investment loss; 39.1(5) — Partnership income inclu- 
sion — exempt capital gains balance; 53(1)(e)(i)(A), (A.2), 53(2)(c)(i(A), (A.2) — 
Adjustments to ACB of partnership interest; 70(5.1) — ECP of deceased; 70(9.8) — 
Farm property used by corporation or partnership; 73(3) — Jnter vivos transfer of farm 
property by farmer to child; 85(1)(d.1)—(d.12) — Rollover of property to corporation; 
87(2)(f) — Amalgamation — continuing corporation; 88(1)(c.1) — Windup — 
Amount to be included under 14(1)(b); 98(3)(b) — Where partnership ceases to exist; 
98(5)(h) — Where partnership business carried on as sole proprietorship; 107(2)(f) — 
Capital interest distribution by personal or prescribed trust; 107.4(3)(e) — Rollover of 
eligible capital property to trust; 110.6(17)— Capital gains exemption — ordering 
rule; 146(1)‘‘earned income”(h) — Amount under 14(1)(a)(v) excluded from earned in- 
come for RRSP purposes; 248(1)‘eligible capital amount” — Definition applies to en- 
tire Act; 257 — Formula cannot calculate to less than zero. 


History: Subsec. 14(1) amended by 2001, c. 17, subsec. 7(1), applicable to taxation 
years that end after February 27, 2000 except that, for taxation years that ended after 
February 27, 2000 and before October 18, 2000, the reference to the fraction “/;” in the 
formula in para. 14(1)(b) shall be read as a reference to the fraction “*/o”. The subsec. 
formerly read: 


14. (1) Inclusion in income from business [eligible capital property] — 
Where, at the end of a taxation year, the total of all amounts each of which is an 
amount determined, in respect of a business of a taxpayer, for E in the definition 
“cumulative eligible capital” in subsection (5) (in this section referred to as an 
“eligible capital amount”) or for F in that definition exceeds the total of all 
amounts determined for A to D in that definition in respect of the business 
(which excess is in this subsection referred to as “the excess”’), 


(a) in the case of a taxpayer (other than 
(1) a corporation, 
(ii) a partnership all the members of which were 
(A) corporations, 
(B) partnerships all the members of which were corporations, or 
(C) partnerships described in this subparagraph, or 


(iii) a partnership that was not a Canadian partnership throughout the 
year) 


who was resident in Canada throughout the year, 
(iv) the amount, if any, that is the lesser of 
(A) the excess, and 


(B) the amount determined for F in the definition “cumulative eligi- 
ble capital” in subsection (5) at the end of the year in respect of the 
business 
shall be included in computing the taxpayer’s income from that business 
for the year, and 


(v) there shall be included in computing the taxpayer’s income from the 
business for the year the amount determined by the formula 


Subdivision b — Income or Loss from a Business or Property 


A-B-C-D 

where 

A is the excess, 

Bis the amount determined for F in the definition “cumulative eligible 
capital” in subsection (5) at the end of the year in respect of the 
business, 

Cis '» of the amount determined for Q in the definition “cumulative 
eligible capital” in subsection (5) at the end of the year in respect of 
the business, and 

Dis such amount as the taxpayer claims, not exceeding the taxpayer’s 


exempt gains balance in respect of the business for the year 


(b) in any other case, the amount, if any, by which the excess exceeds '|/2 of 
the amount determined for Q in the definition “cumulative eligible capital” 
in subsection (5) in respect of the business shall be included in computing 
the taxpayer’s income from that business for that year. 


The closing words of subpara. 14(1)(a)(v) repealed by 1998, c. 19, subsec. 74(1), appli- 
cable to fiscal periods that end after February 22, 1994, otherwise than solely because 
of an election under subsec. 25(1). The closing words formerly read: 


and, for the purposes of section 110.6 and of paragraph 3(b) as it applies for the 
purposes of that section, the total of all amounts each of which is the portion of 
the amount so included that can reasonably be attributed to proceeds of a dispo- 
sition in the year of a qualified farm property (within the meaning assigned by 
subsection 110.6(1)) in excess of the taxpayer’s cost of the property shall be 
deemed to be a taxable capital gain of the taxpayer from the disposition in the 
year of qualified farm property. 

Subpara. 14(1)(a)(v) amended by 1995, c. 3, subsec. 5(1), applicable to fiscal periods 

that end after February 22, 1994 ee thas because of an election under subsec. 

25(1). Subpara. (v) formerly read: 


(v) the amount, if any, by which the excess exceeds the total of 
(A) the amount determined under subparagraph (iv), and 


(B) '/2 of the amount determined for Q in the definition “cumulative eligible 
capital” in subsection (5) in respect of the business 


shall be deemed to be a taxable capital gain of the taxpayer from a disposition of 
capital property by the taxpayer in the year and, for the purposes of section 
110.6, that property shall be deemed to have been disposed of by the taxpayer in 
the year; and 


Subpara. 14(1)(a)(v) and para. 14(1)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 10(1), applicable 


(a) in the case of a corporation, to taxation years commencing after June 1988, and 
(b) in any other case, to fiscal periods commencing after 1987. 


That subpara. and para. formerly read: 


(v) the amount, if any, by which the excess exceeds the amount determined 
under subparagraph (iv) shall be deemed to be a taxable capital gain of the 
taxpayer from a disposition of capital property by the taxpayer in the year 
and, for the purposes of section 110.6, that property shall be deemed to have 
been disposed of by the taxpayer in the year; and 


(b) in any other case, the excess shall be included in computing the taxpayer’s 
income from that business for that year. 


Selected Cases [subsec. 14(1)]: Toronto Refiners & Smelters Ltd. v. R., [2003] 1 
C.T.C. 365 (FCA) (Purpose of payment was civic, not for gaining or producing in- 
come, therefore not ECE); Fortino v. R., [2000] 1 C.T.C. 349 (FCA); aff’g [1997] 2 
C.T.C. 2184 (TCC) (Non-competition agreement proceeds not eligible capital 
amounts); Edmonton Plaza Hotel (1980) Ltd. v. R., [1987] 2 C.T.C. 153 (FCTD) 
(Amount paid to municipality for provision of parking spaces required for expansion 
was capital); R. v. Goodwin Johnson (1960) Ltd., [1986] 1 C.T.C. 448 (FCA) (Amount 
paid to company for surrender of rights under contract not eligible capital amount); 
Tekarra Lodge Ltd. v. R., [1985] 1 C.T.C. 334 (FCTD) (Proceeds of disposition of 
expired government licence were amounts received in respect of government right); 
Brooke Bond Foods Ltd. vy. R., [1984] C.T.C. 115 (FCTD) (Cost of plans for construc- 
tion eligible capital expenditure even though building not built); R. v. Timagami 
Financial Services Ltd., [1982] C.T.C. 314 (FCA) (Goodwill portion of proceeds paya- 
ble in subsequent year not included in current year eligible capital amount); R. v. 
Lague, Leopold, Ltd., [1981] C.T.C. 348 (FCTD) (Sale of rights under contract less 
than two years after closing was sale of eligible capital property, not adventure in na- 
ture of trade). 

I.T. Application Rules: 21(1). 

Interpretation Bulletins: IT-73R6: The small business deduction; IT-291R3: Trans- 
fer of property to a corporation under subsection 85(1); IT-365R2: Damages, settle- 
ments and similar receipts; IT-386R: Eligible capital amounts. See also list at end of s. 
14. 


Advance Tax Rulings: ATR-6: Vendor reacquires business assets following default 
by purchaser. 


(1.01) Election re capital gain — Where, at any time in a taxa- 
tion year, a taxpayer disposes of an eligible capital property (other 


on 


S. 14(1.01)(c) 


than goodwill) in respect of a business, the cost of the property to 
the taxpayer can be determined, the proceeds of the disposition (in 
this subsection referred to as the “actual proceeds”) exceed that 
cost, the taxpayer’s exempt gains balance in respect of the business 
for the year is nil and the taxpayer so elects under this subsection in 
the taxpayer’s return of income for the year, 


(a) for the purposes of subsection (5), the proceeds of disposi- 
tion of the property are deemed to be equal to that cost; 


(b) the taxpayer is deemed to have disposed at that time of a 
capital property that had at that time an adjusted cost base to the 
taxpayer equal to that cost, for proceeds of disposition equal to 
the actual proceeds; and 


) ile ah or before the taxpayer’ s lays 
date for the taxation year, elect that the following rules apply to a — 
eee made ear of an eligible a me . 


in respect of the: acquisition of the een that Paice capital 
expen cones can be dete mined and, ~ ie i 


eS is, ie. draft legs 
will amend the portion of subsec. 14(1.01) before para. (c) to oF as oe applica- 
ble to pee of ae apital ae that occur a taxation yen end — 


payer’ 's cost of the property, that cost can be determined and, for taxpayers _ 
. are individuals, the ks s exempt gains balance in respect of the Dus: 


(a) for the purposes of ection (5), he proce 
property are deemed to be equal © that cost, : 


taxpayer equ tot that cost, for proce: < of dott a to ae actual 
eee: and 


le pital property in respect of which the Gane ca identity the cost of the 
particular property. Where the taxpayer has so elected, the taxpayer is deemed to 

have disposed of a capital property with an adjusted cost base equal to that cost, for 
weeds of the eligible cape property. 


by coincidentally dope the proceeds of disposition of the ae capital property 
to be equal to its original cost. - 
Subsection 14(1.01) is amended to clarify that it is the eligible Sanit expenditure by 
the taxpayer to acquire the eligible capital property that must be verifiable. 

The amended provision will allow a taxpayer to elect in the taxpayer's return of in- 
come for the taxation year of the disposition, or with an election under subsection 
83(2). This allows a taxpayer to consider Le resulting capital gait when making a 
capital dividend election. 


(c) where the eligible capital property is at that time a qualified 
farm property (within the meaning assigned by subsection 
110.6(1)) of the taxpayer, the capital property deemed by para- 


S. 14(1.01)(c) 


graph (b) to have been disposed of by the taxpayer is deemed to 
have been at that time a qualified farm property of the ee 


_ Proposed Amendment — 14(1 .01)(c) — _ Qualified 
fishing property a 


Federal nude, Notice of Ways. and Means set and Supp 
Information, May 2, 2006: See under 73(3). . 


Related Provisions: 14(1.02) — Parallel election for property acquired before 1972; 
14(1.03) — Non-application of 14(1.01); 14(3) — Effect of 14(1.01) on non-arm’s 
length acquisition of ECP; 96(3) — Election by members of partnership. 

History: Subsec. 14(1.01) added by 2001, c. 17. subsec. 7(1), applicable to taxation 
years that end after February 27, 2000. 


Proposed Addition — 14(1.02), (1 03) 


(1.02) Election re ‘property | acquired with pre 1972 _ 


outlays or expenditures — If at any time in a taxation year a — 
taxpayer has disposed of an eligible capital property in respec of 
which an Se or eae: to. aeauire | the property was 


sult of a transaction that Sona ae 1971), ie taxpaye 
tual proceeds of the disposition exceed the total of those o a 
or expenditures, that total can be determined, subsection 21). of 
the Income Tax Application Rules applies in respect of the dispo- 
sition and, for taxpayers who are individuals, the taxpays 
empt gains balance in respect of the business for the taxation year 
is nil, the taxpayer may, in the taxpayer’s return of income for the 


taxation year, or with an election under subsection 83(2) filed on _ 


or before the taxpayer’s filing-due date for the Ne elect 
that the following rules apply: — 7 


(a) for the purpose of subsection (6) other a ion the description 


of A in the definition “cumulative eligible capital”, the oe 
ceeds of disposition of the property. are deemed to. be nil; 


_ (b) the taxpayer is deemed to have disposed at that time oe a 


capital property that had, immediately before that time, an ad- 
_justed cost base to the taxpayer equal to nil, for proceeds of © 


_ disposition equal to the amount determined, in respect of the _ 


disposition, under ee 2101) of the jncome Tax An Ce: 
tion Rules; and 


- @ i the eligible capil property is a ‘that time ; a qualities 


farm property (within the meaning assigned by subsection 
110.6(1)) of the taxpayer, the capital property deemed by para- 


_ graph (b) to have been disposed of by the taxpayer is deemed _ 


to have been at eas time a qualified — eu of a 
taxpayer. 


Technical Notes: Arcnice aubscction 14d. on dons not allow ; a faxpayer foclet 


under that subsection in respect of a property acquired prior to 1972. New subsection 
14(1.02) is added to allow a taxpayer to make a similar election in respect of property 
that would, if an outlay or expenditure were made after 1971 to acquire the property, 


be eligible for the election under subsection 14(1.01). For the purposes of calculating _ 


the capital gain to the taxpayer under this election, the adjusted cost base of such 
property is deemed to be nil and the proceeds of disposition would be determined 
under subsection 21(1) of the Income Tax Application Rules. 


Related Provisions: 14(1.03) — Non-application of ia 02); 4g) — et ot 


14(1.02) on non-arm’s length acquisition of ECP. 


(1.03) Non-application of ss. (1.01) and (1. oe) sue 
tions (1.01) and (1. 02) do not prey ® to a a disposition a a a Monp aye : 


of a property © 
_ (a) that is ‘goodwill; Or . 
(b) that was acquired by the oe . 
(i) in circumstances where an election was Hinde andes: cube 


section 85(1) or (2) and the amount agreed on in that elec- _ 
__ tion in respect of the property was less than the fair market _ 


_ value of the property at the time it was so acquired, and — 


(ii) from a person or partnership with whom the taxpayer 7 
did not deal at arm’s length and for whom the eligible capi- 


tal expenditure in respect of the ae Ss the Dies 
-cannot be determined. 


Technicat Notes: New subsection 14(1 03) i is added, Goncheny with the amend- 


ment of subsection 14(1.01) and the addition of new subsection 14(1. 02), to preclude 


anton 


exX- 
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a taxpayer from making an election under those subsections in respect of eligible _ 
capital property that is goodwill. Subsection 14(1.03) also precludes an election by a 
corporation under those subsections for property acquired i in circumstances where an 
election was. made under ‘subsection 85(1) or (2), if the amount ‘agreed on as the — 
corporation’s cost under those subsections was less than the fair market value of the — 


property at the time it was so acquired, However, this’ rule only applies in circum- — 


stances where the corporation is dealing at non-arm’s length with the transferor of | 
the property and the eligible capital expenditure of the transferor to acquire the pro- : 
perty annot be determined. The exclusion from electing for property acquired in a 
r prevents the conversion of property with no. determinable cost into property 
with a cost that is determinable for tax Purposes. 


Applicatic n: The July 18, 2005 draft legislation (Part: _ technica) sribsen 50 
will add subsecs. 14(1.02) : and ch 03), applicable to dispositions of eligible capital 

property that occur after December 20, 2002, except that subsec. 14(1. 03), i in its ap- — 
plication to those dispositions | that occur on or before February a 2004, ist to on e teed 
without reference to its paragraph (0). - 


(1.1) Deemed taxable capital gain — For the purposes of sec- 
tion 110.6 and paragraph 3(b) as it applies for the purposes of that 
section, an amount included under paragraph (1)(b) in computing a 
taxpayer’s income for a particular taxation year from a business is 
deemed to be a taxable capital gain of the taxpayer for the year 
from the disposition in the year of qualified farm property to the 
extent of the lesser of 


(a) the amount included under paragraph (1)(b) in computing the 
taxpayer’s income for the particular year from the business, and 


(b) the amount determined by the formula 


A-B 
where 
A is the amount by which the total of 


(i) 4 of the total of all amounts each of which is the tax- 
payer’s proceeds from a disposition in a preceding taxa- 
tion year that began after 1987 and ended before February 
28, 2000 of eligible capital property in respect of the busi- 
ness that, at the time of the disposition, was a qualified 
farm property (within the meaning assigned by subsection 
110.6(1)) of the taxpayer, 


(ii) */3 of the total of all amounts each of which is the tax- 
payer’s proceeds from a disposition in the particular year 
or a preceding taxation year that ended after February 27, 
2000 and before October 18, 2000 of eligible capital pro- 
perty in respect of the business that, at the time of the 
disposition, was a qualified farm property (within the 
meaning assigned by subsection 110.6(1)) of the tax- 
payer, and 


(iil) '/2 of the total of all amounts each of which is the 
taxpayer’s proceeds from a disposition in the particular 
year or a preceding taxation year that ended after October 
17, 2000 of eligible capital property in respect of the busi- 
ness that, at the time of the disposition, was a qualified 
farm property (within the meaning assigned by subsection 
110.6(1)) of the taxpayer 


exceeds the total of © 
(iv) */s of the total of all amounts each of which is 


(A) an eligible capital expenditure of the taxpayer in 
respect of the business that was made or incurred in 
respect of a qualified farm property disposed of by the 
taxpayer in a preceding taxation year that began after 
1987 and ended before February 28, 2000, or 


(B) an outlay or expense of the taxpayer that was not 
deductible in computing the taxpayer’s income and 
that was made or incurred for the purpose of making a 
disposition referred to in clause (A), 


(v) 7/3 of the total of all amounts each of which is 


(A) an eligible capital expenditure of the taxpayer in 
respect of the business that was made or incurred in 
respect of a qualified farm property disposed of by the 
taxpayer in the particular year or a preceding taxation 
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year that ended after February 27, 2000 and before 
October 18, 2000, or 


(B) an outlay or expense of the taxpayer that was not 
deductible in computing the taxpayer’s income and 
that was made or incurred for the purpose of making a 
disposition referred to in clause (A), and 


(vi) '2 of the total of all amounts each of which is 


(A) an eligible capital expenditure of the taxpayer in 
respect of the business that was made or incurred in 
respect of a qualified farm property disposed of by the 
taxpayer in the particular year or a preceding taxation 
year that ended after October 17, 2000, or 


(B) an outlay or expense of the taxpayer that was not 
deductible in computing the taxpayer’s income and 
that was made or incurred for the purpose of making a 
disposition referred to in clause (A), and 


Bis the total of all amounts each of which is 


(i) that portion of an amount deemed by subparagraph 
(1)(a)(v) (as it applied in respect of the business to fiscal 
periods that began after 1987 and ended before February 
23, 1994) to be a taxable capital gain of the taxpayer that 
can reasonably be attributed to a disposition of a qualified 
farm property of the taxpayer, or 


(ii) an amount deemed by this section to be a taxable cap- 
ital gain of the taxpayer for a taxation year preceding the 
particular year from the disposition of qualified farm pro- 
perty of the taxpayer. 


posed Amend ent — 14(1.1 ). — ~ Qualified fishing — 


fleseral ‘budge 


Information, May 2, 2006: See under ee 


Related Provisions: 110.6(2) — Capital gains exemption for qualified farm pro- 
perty; 257 — Formula cannot calculate to less than zero. 


History: The portion of subsec. 14(1.1) before the description of B in para. (b) 
amended by 2001, c. 17, subsec. 7(2), applicable to taxation years that end after Febru- 
ary 27, 2000. That portion formerly read: 


(1.1) For the purposes of section 110.6 and of paragraph 3(b) as it applies for the 
purposes of that section, an amount included under subparagraph (1)(a)(v) in 
computing a taxpayer’s income for a particular taxation year from a business 1s 
deemed to be a taxable capital gain of the taxpayer for the year from the disposi- 
tion in the year of qualified farm property to the extent of the lesser of 


(a) the amount included under subparagraph (1)(a)(v) in computing the tax- 
payer’s income for the particular year from the business, and 


(b) the amount determined by the formula 


A-B 
where 


A is /4 of the amount determined in respect of the taxpayer for the particu- 


lar year equal to the amount, if any, by which 


(i) the total of all amounts each of which is the taxpayer’s proceeds 
from a disposition in the particular year or a preceding taxation year 
that began after 1987 of an eligible capital property in respect of the 
business that, at the time of disposition, was a qualified farm pro- 
perty (as defined in subsection 110.6(1)) of the taxpayer 
exceeds 
(ii) the total of all amounts each of which is 
(A) an eligible capital expenditure of the taxpayer in respect of 
the business that was made or incurred in respect of a qualified 
farm property disposed of by the taxpayer in the particular year 
or a preceding taxation year that began after 1987, or 
(B) an outlay or expense of the taxpayer that was not deductible 
in computing the taxpayer’s income and was made or incurred 
for the purpose of making a disposition referred to in subpara- 
graph (i), and 
Subsec. 14(1.1) added by 1998, c. 19, subsec. 74(2), applicable to fiscal periods that 
end after February 22, 1994, otherwise than solely because of an election under subsec. 
25(1). 


(2) Amount deemed payable — Where any amount is, by any 
provision of this Act, deemed to be a taxpayer’s proceeds of dispo- 
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sition of any property disposed of by the taxpayer at any time, for 
the purposes of this section, that amount shall be deemed to have 
become payable to the taxpayer at that time. 


Interpretation Bulletins: See list at end of s. 14. 


(3) Acquisition of eligible capital property [not at arm’s 
length] — Notwithstanding any other provision of this Act, where 
at any particular time a person or partnership (in this subsection re- 
ferred to as the “taxpayer”) has, directly or indirectly, in any man- 
ner whatever, acquired an eligible capital property in respect of a 
business from a person or partnership with which the taxpayer did 
not deal at arm’s length (in this subsection referred to as the “trans- 
feror”) and the property was.an eligible capital property of the 
transferor (other than property acquired by the taxpayer as a conse- 
quence of the death of the transferor), the eligible capital expendi- 
ture of the taxpayer in respect of the business is, in respect of that 
acquisition, deemed to be equal to */s of the amount, if any, by 
which 


(a) the amount determined for E in the definition “cumulative 
eligible capital” in subsection (5) in respect of the disposition of 
the property by the transferor 
: Proposed Amendment — 14(3)(a) 
_ (a) the amount determined for E in the definition “cumulative 
_ eligible capital” in subsection (5) i in respect of the disposition 
of the property by the transferor or, if the property is the sub- 
_ ject of an election under subsection (1.01) or (1.02) by the 
transferor, hs of the actual, Lae ep fo in that 
subsection, — 


Application: The July 18, 2005 draft iepidiation (Part 2 — technical), kabsee. 53), 
will amend para. 14(3)(a) to read as above, applicable to taxation years that end after 


February. 27, 2000. : 
148) tee niles 


Technical Notes: Subse : regarding non-arm’s length 
transfers of eligible capital property. The provision prevents the deduction, under 
paragraph 20(1)(b), of the portion of the purchaser’s cost that is reflected in a capital 
gains exemption claimed by the vendor under section 110.6, Absent any claim by the 

1 gains exemption und r subsection 110.6, the eligible capital ex- 
penditure to the purchaser generally equals e proceeds of disposition of the vendor. 
That is, the eligible capital expenditure of the purchaser equals 4: of the amount de- 
termined in respect of the vendor under the description of E in the formula in the 
definition “cumulative eligible capital” in subsection 14(5). 

Para: aph 14G)(a) is amended, for taxation years that end after February 27, 2000, to 4 
ensure that, if the eligible capital property is the subject of an election by the vendor 
under subsection 14(1.01) or (1 02), the eligible capital expenditure of the purchaser 
will, subject to the j ion ‘14(3) for deductions under section 

on to the vendor, 


Letter from Dept. of Finance, June 6, 2002: 
Dear [xxx]: a & 


Iam writing in response. to your facsimile transmission dated May 21, 2002 and 
further to your conversation with Ed Short of the Tax Legislation Division. In your 


facsimile you noted that the application of subsection 14@) of the Income Tax Act 
(“the Act’) may have unintended results in circumstances where a non-arm’s length 
See of ape property is the subject of an election by the vendor under 


tion of an eligible capital es, the cost of which the vendor can identify. Where 
the vendor so elects, the vendor is deemed to have disposed of a capital property with 
an adjusted cost base equal to that cost, for proceeds of disposition equal to the actual _ 
proceeds received for the eligible capital property. If the purchaser is not dealing at 
arm’s length with the ses subsection 14(3) of the Act provides, in effect, that the 
purchaser’s cost will be equal to the vendor’s original cost rather than the actual 
proceeds of disposition. This could result in double taxation if the purchaser were to 
sell the property for an amount in excess of the purchaser’s deemed cost. » 


We appreciate the nature of the unintended consequences of the interaction of sub- 
sections 14(1.01) and (3). Consequently, we are prepared to recommend to’ the Min- 
ister of Finance an amendment to paragraph 14(3)(a) of the Act to ensure. that, if an 
eligible capital property is the subject of an election by a vendor under subsection 
14(1.01) of the Act, the eligible capital expenditure of the non-arm’s length pur- 
chaser will, subject to the existing adjustments in subsection 14(3) for deductions 
under section 110.6, be equal to the actual proceeds of disposition to the vendor. 
Further, it will be recommended that the amendment be effective for taxation years 
that end after February 27, 2000 which is the effective date of subsection 14(1.01). 


Thank you for bringing this matter to my attention. 


Yours sincerely, 
Brian Ernewein 


S. 14(3)(a) 


Director, Tax Legislation Division, Tax Policy Branch 


exceeds the total of 


(b) the total of all amounts that can reasonably be considered to 
have been claimed as deductions under section 110.6 for taxa- 
tion years that ended before February 28, 2000 by any person 
with whom the taxpayer was not dealing at arm’s length in re- 
spect of the disposition of the property by the transferor, or any 
other disposition of the property before the particular time, 


(b.1) °/s of the total of all amounts that can reasonably be consid- 
ered to have been claimed as deductions under section 110.6 for 
taxation years that ended after February 27, 2000 and before Oc- 
tober 18, 2000 by any person with whom the taxpayer was not 
dealing at arm’s length in respect of the disposition of the pro- 
perty by the transferor, or any other disposition of the property 
before the particular time, and 


(b.2) */2 of the total of all amounts that can reasonably be consid- 
ered to have been claimed as deductions under section 110.6 for 
taxation years that end after October 17, 2000 by any person 
with whom the taxpayer was not dealing at arm’s length in re- 
spect of the disposition of the property by the transferor, or any 
other disposition of the property before that particular time, 


except that, where the taxpayer disposes of the property after the 
particular time, the amount of the eligible capital expenditure 
deemed by this subsection to be made by the taxpayer in respect of 
the property shall be determined at any time after the disposition as 
if the total of the amounts determined under paragraphs (b), (b.1) 
and (b.2) in respect of the disposition were the lesser of 


(c) the amount otherwise so determined, and 
(d) the amount, if any, by which 


(i) the amount determined under paragraph (a) in respect of 
the disposition of the property by the transferor 


exceeds 


(ii) the amount determined for E in the definition “cumula- 
tive eligible capital” in subsection (5) in respect of the dispo- 
sition of the property by the taxpayer. 


Related Provisions: 110.6(19)(b)(ii) — Where election made to trigger capital gains 
exemption; 248(8) — Occurrences as a consequence of death. 


History: The portion of subsec. 14(3) before para. (c) amended by 2001, c. 17, subsec. 
7(3), applicable to taxation years that end after February 27, 2000. That portion for- 
merly read: 


(3) Notwithstanding any other provision of this Act, where at any time a person 
or partnership (in this subsection referred to as the “taxpayer”) has, directly or 
indirectly, in any manner whatever, acquired an éligible capital property in re- 
spect of a business from a person or partnership with whom the taxpayer did not 
deal at arm’s length (in this subsection referred to as the “‘transferor”) and the 
property was an eligible capital property of the transferor (other than property 
acquired by the taxpayer as a consequence of the death of the transferor), the 
eligible capital expenditure of the taxpayer in respect of the business shall, in 
respect of that acquisition, be deemed to be equal to +/; of the amount, if any, by 
which 


(a) the amount determined for E in the definition “cumulative eligible capi- 
tal” in subsection (5) in respect of the disposition of the property by the 
transferor 

exceeds 


(b) the total of all amounts that can reasonably be considered to have been 
claimed as deductions under section 110.6 by any person with whom the 
taxpayer was not dealing at arm’s length in respect of the disposition of the 
property by the transferor, or any other disposition of the property before 
that time, 


except that, where the taxpayer disposes of the property after that time, the 
amount of the eligible capital expenditure deemed by this subsection to be made 
by the taxpayer in respect of the property shall be determined at any time after 
the disposition as if the amount determined under paragraph (b) in respect 
thereof were the lesser of 


Subsec. 14(3) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 10(2), applicable 
with respect to acquisitions of property occurring after 1987, except that, in its applica- 
tion to acquisitions by a taxpayer after 1987 and before the taxpayer’s adjustment time 
in respect of the business in which the property is used, the reference to ““4/; of” shall be 
read as a reference to “2 times”. Subsec. 14(3) formerly read: 


3) Acquisition of eligible capital property — Notwithstanding any other pro- 
vision of this Act, where at a particular time a person or partnership (in this 
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subsection referred to as the “taxpayer”’) has, directly or indirectly, in any man- 
ner whatever, acquired an eligible capital property in respect of a business from a 
person or partnership that disposed of the property to the taxpayer and with 
whom the taxpayer did not deal at arm’s length, and the property that was dis- 
posed of was an eligible capital property of the person or partnership, the eligible 
capital expenditure in respect of the business made by the taxpayer relating to 
the acquisition shall be deemed to be */3 of the amount, if any, by which 


(a) the amount determined for E in the definition “cumulative eligible capi- 
tal’ in subsection (5) by the person or partnership in respect of the 
disposition 
exceeds 

(b) the amount, if any, determined under subparagraph (1)(a)(v) by the per- 
son or partnership in respect of the disposition to the extent that the amount 
may reasonably be considered to have been claimed by any person as a de- 
duction under section 110.6. 


interpretation Bulletins: See list at end of s. 14. 


(4) References to “taxation year” or “year” — Where a tax- 
payer is an individual and the taxpayer’s income for a taxation year 
includes income from a business the fiscal period of which does not 
coincide with the calendar year, for greater certainty a reference in 
this section to a “taxation year” or “year” shall be read as a refer- 


| ence to a “fiscal period” or “period”. 


Related Provisions: 11(2)—References to of an 


individual. 


“taxation year” or “year” 


(5) Definitions — In this section, 


“adjustment time” of a taxpayer in respect of a business is 


(a) in the case of a corporation formed as a result of an amalga- 
mation occurring after June 30, 1988, the time immediately 
before the amalgamation, 


(b) in the case of any other corporation, the time immediately 
after the commencement of its first taxation year commencing 
after June 30, 1988, and 


(c) for any other taxpayer, the time immediately after the com- 
mencement of the taxpayer’s first fiscal period commencing af- 
ter 1987 in respect of the business. 


Related Provisions: 248(1)‘adjustment time’ — Definition applies to entire Act. 


“cumulative eligible capital’ of a taxpayer at any time in respect 
of a business of the taxpayer means the amount determined by the 
formula 


(A+B+C+D+D.1)—-(E+F) 
where 


A is */s of the total of all eligible capital expenditures in respect of 
the business made or incurred by the taxpayer before that time 
and after the taxpayer’s adjustment time, 


Proposed Amendment — ANY cumulative eligible 
capital”A 


is the amount, if any, by which ¥/: of the total of all eligible 
capital expenditures in respect of the business made or in- 
curred by the taxpayer after the taxpayer’s adjustment time and 
before that time exceeds the total of all amounts each of which 
‘is determined by the formula 


1/2 x (A.1 — A.2) x (A.3/A.4) i 
where ae 


A.1 is the amount required, because of paragraph (1)(b) or 
38(a), to be included in the income of a person or partner- 
ship (in this definition referred to as the “transferor”) not 
dealing at arm’s length with the taxpayer in respect of the - 
disposition after December 20, 2002 of a property that was 
an eligible capital property acquired by the taxpayer di-_ 
rectly or indirectly, in any manner whatever, from the - 
transferor and not ae as of by the eur a before aha 
time, 


A.2 is the total of all amounts that can reasonably be consid- _ 
_ ered to have been claimed as deductions under section 
- 110.6 by the transferor in respect of that disposition, 


Subdivision b — Income or Loss from a Business or Property 


A.3 is the transferor’s proceeds from that disposition, and 
A.4 is the transferor’s total proceeds of disposition of eligible 
capital property in the taxation year of the transferor in 
which the property described in A.1 was disposed of, 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 53(4), 
will amend the description of A in the definition “cumulative eligible capital” in sub- 
sec. 145). to read as above, applicable to taxation years that end after February 27, 
2000, except that * ‘disposition after December 20, 2002 of a property that was an 


eligible capital property” in the description of A.1 is to be read as “disposition after 
2003 of a property that was an eligible capital property” if © 


(a) the taxpayer referred to in that description of A.1 nes the property re- 
_ ferred to in that description from the transferor referred to in that description; 


: (b) the property was so acquired under an agreement in writing made before 

December 21, 2002, between the transferor, or a particular person that controlled 
the transferor, and another person who dealt at an arm’s length with the trans- 
feror and the particular person; and 


(c) no clause in the agreement or any other arrangement aS an oie of 
any party to the agreement to be changed, reduced or waived i in the event of a 
change to, or an adverse assessment under, the Act. 


calculation of a taxpayer’s cumulative eligible capital property pool 
¢ of determining the taxpayer's allowable deduction in respect of eligi- 
ble capital property (ECP) for the year. 

Variable A in the definition “cumulative eligible capital” represents 4: of the eligible 
capital expenditures of a taxpayer as the result of the acquisition of an eligible capital 
property after the taxpayer's “adjustment time” (generally since 1987). Variable A is 
amended to ensure that the. apa s pool includes only the taxable portion of the 
gain realized by the non- arm? s length transferor on the disposition after December 
20, 2002 of eligible capital property. 


Variable A is generally reduced by ih of the gain of the transferor in respect “ the 
property under paragraph 14(1)(b) or 38(a). (Where the transferor has claimed a capi- 
tal gains exemption in Tespect of the transfer under subsection 110.6, subsection 
14(3) reduces the taxpayer's eligible capital expenditure accordingly. The reduction 
in Variable A will therefore not include ‘2 of the amount of that claim.) Where the 
transferor has realized such a gain in a taxation year in respect of more than one 
property, the amount of the gain of the transferor for the purposes of this calculation 
is that proportion of the gain that the proceeds of disposition of the eligible capital 
property acquired by the taxpayer is of the total proceeds of disposition of all such 
property disposed of in the transferor’s taxation year. 


The reduction to Variable A does not apply where the eligible capital property has 
previously been disposed of by the as or was acquired on or before December 
20, 2002. 


Example i 


Mr. X purchased a oe roduction quota several years ago for $300,000 and 
claimed no cumulative eligible capital amounts, such that his cumulative eligible 
capital at the end of his previous taxation year was $225,000. This year he sold 
the production quota to his sister, Mrs. Y, for its fair market value of $1,200,000. 
Mr. X reported I income of $450,000 under paragraph 14(1)(b). and did not claim 

i capital gains exemption under section 110.6. (Alternatively, Mr. X could haye 
made an election under subsection 14(1.01) to report a taxable capital gain 
under paragraph 38(a).) 
Because Mrs. Y purchased the production quota in a non-arm’s length transac- 
tion, the amount included in Variable A of her cumulative eligible capital bal- 
ance at the end of the year of acquisition would be $675,000 (i.e. “ls of 
$1,200,000, less '/2 of the taxable gain of Mr. X of $450,000). This result may 
also be illustrated as the total of the taxable gain of Mr. X of $450,000 and */s of 
his eligible capital expenditure of $300,000. : 

Example 2 : 

Assume the same facts as Example 1, except that Mr. X claimed a capital gains 
exemption of $250,000 in respect of his $450,000 taxable gain under nea’ 
14(1)(b). 
Mrs. Y's eligible capital expenditnte under subsection 14(3) is deemed to be 
$700, 000, calculated as “fs of the excess of 


en Oe actual proceeds of disposition of $1,200, 000 li ie. $900,000) 


th of the $250,000 capital gains exemption claimed by Mr. X (i.e. $3 75, 000) 

_ The amount included in Variable A of Mrs. Y's cumulative eligible capital bal- 
_ance is calculated as follows: __ 

ae 3/4. of her deemed eligible capital expendi- 

ture of $700,000 less 1/2 of the amount by 


$525,000 


which 
: the taxable gain of Mr. X $450,000 
exceeds 
+ the capital gains exemption claimed by Mr. 
250,000 
200,000 


Notes: The definition “cumulative eligible. ‘capital? i in subsection 14(5) “ 


S. 14(5) cum 


x12, ye 
100,000 

_Amount included in Variable A $425,000 
The calculation of “cumulative eligible capital’ is designed so that the pool cannot be 
negative immediately after the end of the year. In this regard. va-iable F in the calcu- 
lation generally reduces the pool by the total amount of ECP deductions claimed in 
prior years (generally, variable P), net of amounts included in income in prior years © 
(variable R) under subsection 14(1) as recapture of ECP deductions or as deemed 
capital gains. 
Variable R in the definition “cumulative eligible capital” is amended to ensure that 
amounts included in the income of a corporation under former paragraph 14(1)(b) (as 
it applied to taxation years that ended before February 28, 2000) continue to be in- 
cluded in the calculation of variable F. 
Letter from Dept. of Finance, December 6, 2004: 
Dear [xxx]: 
1 am writing in response to your letters of April 20 and April 27, 2004, sent on behalf 
of your client concerning certain amendments to the definition of “cumulative eligi- 
ble capital” included in the draft technical amendments to the Income Tax Act re- 
leased for consultation on December 20, 2002, and again on February 27, 2004. In 
particular, you request that certain agreements entered into before December 21, 
2002 be grandfathered, for the purposes of the application of the proposed variable 
“A.” in the definition of “cumulative eligible CaP Hat in subsection 14(5) of the 
Income Tax Act. 
In 2002, a Canadian corporation (‘Quebec’) wanted to purchase the assets of an 
arm's length Canadian corporation (“Opco’), all the shares of which were owned by 
your client (“Vendor”). For administrative and legal reasons, the assets of Opco 
could not be sold. In mid-December of that year, Vendor and Quebec entered into a 
written agreement pursuant to which Quebec agreed to purchase all the shares of 
Opeo and Opco agreed to transfer on a taxable basis all its assets, including a cus- 
tomer list. to a wholly-owned subsidiary. On December 27, 2002, Opco transferred 
its assets to the wholly-owned subsidiary. On December 31, 2002, Quebec acquired 
the first portion of shares of Opco. 
We also understand that the agreements do not include any obligation to alter. to 
reduce, or to waive any term or condition of the agreements should there be any 
change to, or any adverse assessment under, the Income Tax Act. Based on our un- 
derstanding of the facts as described above, we are prepared to recommend to the 
Minister of Finance that written agreements such as these, entered into on or before 
December 21, 2002, be grandfathered. 
If the above recommendation is accepted, we anticipate that the amendment would 
be included in a future technical bill. While 1 cannot offer any assurance that our 
recommendation will be accepted, | hope our statement of intent in this letter will be 
helpful in responding to your concern. : 
Thank you for bringing this matter to my attention. 
Yours sincerely, 


Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch 


B is the total of 


(a) */2 of all amounts included under paragraph (1)(b) in com- 
puting the taxpayer’s income from the business for taxation 
years that ended before that time and after October 17, 2000, 


(b) °/s of all amounts included under paragraph (1)(b) in com- 
puting the taxpayer’s income from the business for taxation 
years that ended 

(i) before that time, and 

(ii) after February 27, 2000 and before October 18, 2000, 


(c) all amounts included under paragraph (1)(b) in computing 
the taxpayer’s income from the business for taxation years 
that ended 


(1) before the earlier of that time and February 28, 2000, 
and 


(ii) after the taxpayer’s adjustment time, 


(d) all amounts each of which is the amount that would have 
been included under subparagraph (1)(a)(v) (as that subpara- 
graph applied for taxation years that ended before February 
28, 2000) in computing the taxpayer’s income from the busi- 
ness, if the amount determined for D in that subparagraph for 
the year were nil, for taxation years that ended 


(i) before the earlier of that time and February 28, 2000, 
and 


(ii) after February 22, 1994, and 


S. 14(5) cum 


(e) all taxable capital gains included, because of the applica- 
tion of subparagraph (1)(a)(v) (as that subparagraph applied 
for taxation years that ended before February 28, 2000) to the 
taxpayer in respect of the business, in computing the tax- 
payer’s income for taxation years that began before February 
23, 1994, 


C. is 3; of the amount, if any, of the taxpayer’s cumulative eligible 
capital in respect of the business at the taxpayer’s adjustment 
time, 

is the amount, if any, by which 


(a) the total of all amounts deducted under paragraph 
20(1)(b) in computing the taxpayer’s income from the busi- 
ness for taxation years ending before the taxpayer’s adjust- 
ment time 


exceeds 


(b) the total of all amounts included under subsection (1) in 
computing the taxpayer’s income from the business for taxa- 
tion years ending before the taxpayer’s adjustment time, 


D.1 is, where the amount determined by B exceeds zero, '/2 of the 


amount determined for Q in respect of the business, 


-js the total of all amounts each of which is */1 of the amount, if 
any, by which 


(a) an amount which, as a result of a disposition occurring 
after the taxpayer’s adjustment time and before that time, the 
taxpayer has or may become entitled to receive, in respect of 
the business carried on or formerly carried on by the taxpayer 
where the consideration given by the taxpayer therefor was 
such that, if any payment had been made by the taxpayer af- 
ter 1971 for that consideration, the payment would have been 
an eligible capital expenditure of the taxpayer in respect of 
the business 


exceeds 


(b) all outlays and expenses to the extent that they were not 
otherwise deductible in computing the taxpayer’s income and 
were made or incurred by the taxpayer for the purpose of 
giving that consideration, and 


is the amount determined by the formula 


(P+P.1+Q)-R 
where 


P is the total of all amounts deducted under paragraph 20(1)(b) 
in computing the taxpayer’s income from the business for 
taxation years ending before that time and after the tax- 


payer’s adjustment time, 


P.1 is the total of all amounts each of which is an amount by 
which the cumulative eligible capital of the taxpayer in re- 
spect of the business is required to be reduced at or before 
that time because of subsection 80(7), 


is the amount, if any, by which 


(a) the total of all amounts deducted under paragraph 
20(1)(b) in computing the taxpayer’s income from the 
business for taxation years ending before the taxpayer’s 
adjustment time 


exceeds 


(b) the total of all amounts included under subsection (1) 
in computing the taxpayer’s income for taxation years 
ending before the taxpayer’s adjustment time, and 


is the total of all amounts included, in computing the tax- 
payer’s income from the business for taxation years that en- 
ded before that time and after the taxpayer’s adjustment time, 
under subparagraph (1)(a)(iv) in respect of taxation years that 
ended before February 28, 2000 and under paragraph (1)(a) 
in respect of taxation years that end after February 27, 2000; 
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Election to recognize capital gain in place of reducing CEC pool; 14(3) — Non-arm’s 
length acquisition of eligible capital property; 14(5.1), 56.4(7)(d) — Application of 
formula element E to restrictive covenant; 14(12) — Acquisition of eligible capital pro- 
perty by affiliated person on cessation of business; 20(1)(b) — Annual deduction of 7% 
of cumulative eligible capital; 20(4.2) — Bad debts; 20(4.3) — Deemed allowable cap- 
ital loss on bad on disposition of eligible capital property; 24(1) — Ceasing to carry on 
business; 24(2)(d)— Business carried on by spouse or controlled corporation; 
70(5.1) — Eligible capital property of deceased; 87(2)(f) — Amalgamations — cumu- 
lative eligible capital; 89(1) — Capital dividend account; 98(3)(b) — Rules where part- 
nership ceases to exist; 98(5)(h) — Where partnership business carried on as sole pro- 
prietorship; 248(1)“cumulative eligible capital’ — Definition applies to entire Act; 
248(39)(c) — Anti-avoidance —selling property and donating proceeds; 257 — 
Formula amounts cannot calculate to less than zero. 


History: The descriptions of B and R in the definition “cumulative eligible capital” in 
subsec. 14(5) amended by 2001, c. 17, subsecs. 7(4) and (5), applicable to taxation 
years that end after February 27, 2000. Those descriptions formerly read: 


B is the total of 


(a) all amounts each of which is the amount that would have been in- 
cluded under subparagraph (1)(a)(v) in computing the taxpayer’s in- 
come from the business for a taxation year that ended before that time 
and after February 22, 1994 if the amount determined for D in that sub- 
paragraph for the year were nil, 


(b) all amounts included under paragraph (1)(b) in computing the tax- 
payer’s income from the business for taxation years that ended before 
that time and after the taxpayer’s adjustment time, and 


(c) all taxable capital gains included, because of the application of sub- 
paragraph (1)(a)(v) to the taxpayer in respect of the business, in comput- 
ing the taxpayer’s income for taxation years that began before February 
23, 1994. 


R__ is the total of all amounts included under subparagraph (1)(a)(iv) in comput- 
ing the taxpayer’s income from the business for taxation years ending before 


that time and after the taxpayer’s adjustment time; 


P.1 added to the second formula in the definition “cumulative eligible capital” in sub- 
sec. 14(5) and its description added by 1995, c. 21, subsecs. 3(1) and (2), applicable to 
taxation years that end after February 21, 1994, 


The description of B in the definition “cumulative eligible capital” in subsec. 14(5) 
amended by 1995, c. 3, subsec. 5(2), applicable to fiscal periods that end after February 
22, 1994 otherwise than because of an election under subsec. 25(1). The description of 
B formerly read: 


B is the total of all amounts deemed by subparagraph (1)(a)(v) to have been a 
taxable capital gain of the taxpayer from a disposition of capital property 
and all amounts included by reason of paragraph (1)(b) in computing the 
taxpayer’s income from the business for taxation years ending before that 


time and after the taxpayer’s adjustment time, 


The first formula in “cumulative eligible capital” in subsec. 14(5) was amended to in- 
clude D.1, and the description of D.1 was added, by 1994, c. 7, Sch. II (1991, c. 49), 
subsecs. 10(3), (3.1), applicable 


(a) in the case of a corporation, to taxation years commencing after June 1988, and 


(b) in any other case, to fiscal periods commencing after 1987. 


Subdivision b — Income or Loss from a Business or Property 


Selected Cases [subsec. 14(5)“cumulative eligible capital”]: Teleglobe 
Canada Inc, v. R., [2003] 1 €.T.C.. 255 (FCA) (No outlay for goodwill even though 
value of assets exceeded transaction values). 


Interpretation Bulletins: IT-99R5: Legal and accounting fees; IT-143R3: Meaning 
of eligible capital expenditure; IT-291R3: Transfer of property to a corporation under 
subsection 85(1); IT-365R2: Damages, settlements and similar receipts; IT-386R: Eli- 
gible capital amounts; IT-471R: Merger of partnerships. See also list at end of s. 14. 


Forms: T2 SCH 10: Cumulative eligible capital deduction. 


“eligible capital expenditure” of a taxpayer in respect of a busi- 
ness means the portion of any outlay or expense made or incurred 
by the taxpayer, as a result of a transaction occurring after 1971, on 
account of capital for the purpose of gaining or producing income 
from the business, other than any such outlay or expense 


(a) in respect of which any amount is or would be, but for any 
provision of this Act limiting the quantum of any deduction, de- 
ductible (otherwise than under paragraph 20(1)(b)) in computing 
the taxpayer’s income from the business, or in respect of which 
any amount is, by virtue of any provision of this Act other than 
paragraph 18(1)(b), not deductible in computing that income, 


(b) made or incurred for the purpose of gaining or producing 
income that is exempt income, or 


(c) that is the cost of, or any part of the cost of, 
(i) tangible property of the taxpayer, 
(ii) intangible property that is depreciable property of the 
taxpayer, 
(iii) property in respect of which any deduction (otherwise 
than under paragraph 20(1)(b)) is permitted in computing the 
taxpayer’s income from the business or would be so permit- 
ted if the taxpayer’s income from the business were suffi- 
cient for the purpose, or 


(iv) an interest in, or right to acquire, any property described 
in any of subparagraphs (i) to (iii), 


Prop sed Amendment — 1 Ba sah sae ee 
--expenditure”(c) - 


18. 2005 draft legislation (Part hc Wuelicnh: Sibson. 
202(1), will amend para. (c) of the definition “eligible capital expenditure” in subsec. 
14(S) by substituting “tangible property, or for civil law corporeal property,” for “tan- 
gil e property” 2 Eee operty, or for civil law incorporea y,” for “intan- 
gib r for civil law a right sht to” for “an 
force on Royal Assent. a 


es 


in, or oe to”, to com 
Tec! nical Notes: See under 


but, for greater certainty and without restricting the generality of the 
foregoing, does not include any portion of 
(d) any amount paid or payable to any creditor of the taxpayer 
as, on account or in lieu of payment of any debt or as or on 
account of the redemption, cancellation or purchase of any bond 
or debenture, 
(e) where the taxpayer is a corporation, any amount paid or pay- 
able to a person as a shareholder of the corporation, or 


(f) any amount that is the cost of, or any part of the cost of, 
(i) an interest in a trust, 
(ii) an interest in a partnership, 
(iii) a share, bond, debenture, mortgage, hypothecary claim, 
note, bill or other similar property, or 
(iv) an interest in, or right to acquire, any property described 
in any of subparagraphs (i) to (ili); 

_ nigneees Amendment — 14(6)“eligible eapital 
expenditure” (f)(iv) _ 


io pliemion: “The oe 18, 2005 draft legislation (Part 3-—— iad, suboce! 
202(2), will amend subpara. (f)(iv) of the definition “eligible capital expenditure” in 

subsec. 14(5) by substituting “an interest in, or for civil law a right in, or a right to” > for 
“an interest in, or right to”, to come into force on Royal Assent. 


Technical Notes: See under 12(4). 


Related Provisions: 14(3) — Non-arm’s length acquisition of eligible capital pro- 
perty; 56.4(4)(b) — Restrictive covenant or non-competition agreement — treatment of 
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purchaser; 87(2)(f) — Amalgamations— cumulative eligible capital; 98(3)(b) — 
Rules applicable where partnership ceases to exist; 107(2)(f) — Capital interest distri- 
bution by personal or prescribed trust; 139.1(4)(b) — Amount payable by insurer on 
demutualization deemed not to be eligible capital expenditure; 248(1)“eligible capital 
expenditure” — Definition applies to entire Act. 

History: Subpara. (f)(iii) of the: definition “eligible capital e-.penditure” in subsec. 
14(5) amended to add “hypothecary claim” by 2001, c. 17, subsec. 197(1), in force 
June 14, 2001. 


Selected Cases [subsec. 14(5)“eligible capital expenditure”]: Teleglobe 
Canada Inc. v. R., [2003] 1 C.T.C. 255 (FCA) (No outlay for goodwill even though 
value of assets exceeded transaction values); F.A.S. Seafood Producers Ltd. y. R., 
[1998] 4 C.T.C. 2794 (TCC) (Fishing licences were eligible capital expenditures, not 
deductible expenses); 228262 Alberta Ltd. v. MNR, [1996] 1 C.T.C. 2416 (TCC) (Price 
rectification was eligible capital expenditure, not current expense or cost of 
borrowing); R. v. Royal Trust Corp. of Canada, [1983] C.T.C. 159 (FCA) (Stockbro- 
ker’s commission during public issue eligible capital expenditure). 


Interpretation Bulletins: IT-99R5: Legal and accounting fees; IT-104R3: Deduct- 
ibility of fines or penalties; IT-143R3: Meaning of eligible capital expenditure; IT-187: 
Customer lists and ledger accounts; IT-291R3: Transfer of property to a corporation 
under subsection 85(1); IT-341R3: Expenses of issuing shares or borrowing money; IT- 
364: Commencement of business operations; IT-386R: Eligible capital amounts; IT- 
467R2: Damages, settlements and similar payments; IT-482R: Pipelines. See also list at 
end of s. 14. 


“exempt gains balance” of an individual in respect of a business of 
the individual for a taxation year means the amount determined by 
the formula 


A-B 
where 
A. is the lesser of 
(a) the amount by which 


(i) the amount that would have been the individual’s taxa- 
ble capital gain determined under paragraph 110.6(19)(b) 
in respect of the business if 


(A) the amount designated in an election under. sub- 
section 110.6(19) in respect of the business were equal 
to the fair market value at. the end of February 22, 
1994 of all the eligible capital property owned by the 
elector at that time in respect of the business, and 


(B) this Act were read without reference to subsection 
110.6(20) 


exceeds 
(ii) the amount determined by the formula 


0.75(C — 1.1D) 
where 


C_ is the amount designated in the election that was made 
under subsection 110.6(19) in respect of the business, 
and 


D is the fair market value at the end of February 22, 
1994 of the property referred to in clause (i)(A), and 


(b) the individual’s taxable capital gain determined under 
paragraph 110.6(19)(b) in respect of the business, and 


B. is the total of all amounts each of which is the amount deter- 
mined for D in subparagraph (1)(a)(v) in respect of the business 
for a preceding taxation year that ended before February 28, 
2000 or the amount determined for D in paragraph (1)(b) for a 
preceding taxation year that ended after February 27, 2000. 


Related Provisions: 14(9) — Effect of excessive election; 257 — Formulas cannot 
calculate to less than zero. 


History: The description of B in the definition “exempt gains balance” in subsec. 
14(5) amended by 2001, c. 17, subsec. 7(6), applicable to taxation years that end after 
February 27, 2000. The description formerly read: 


B is the total of all amounts each of which is the amount determined for D in 


subparagraph (1)(a)(v) in respect of the business for a preceding taxation 
year. 
The definition “exempt gains balance” added to subsec. 14(5) by 1995, c. 3, subsec. 
5(3), applicable to fiscal periods that end after February 22, 1994 tease than be- 
cause of an election under subsec. 25(1). 


S. 14(5.1) 


Proposed Addition 


(6. 1) Restrictive covenant amount ‘The description: o Bi iD 
the definition “cumulative eligible capital” in subsection (5) does — 
not apply to an amount that is received or receivable by a taxpay 
in a taxation year if that amount is required | to be included in 
taxpayer’ s income because of subsection 56. 40). 
Application: The July 18, 2005 draft legislation (Part 2 — technical), si su 
will add subsec. 146. 1), applicable after October 7, 2003, 


Technical Notes: New subsection 146 D provides that the decepees E of the | 
definition “ cumulative eligible capital’ n subsection 14(5) does not apply to 


amount if the amount is required to be included i in the taxpayer's income. because of 


subsection 56 AQ). However, subsection 56 4(2). does not. apply fo an amount 
graph 56.4(3)(b) applies to the amount, in which case the amount may be a cumu 
tive eligible capital receipt for the purposes of applying section 14. As well, if n 
subparagraphs 56.4(7)(d)(i) or Gi) apply, consideration that could reasonably | be re 


garded as being for the restrictive covenant granted by a taxpayer for nil proceeds , 


may be — depending on the circumstances — a goodwill amount (as defined by new — 
subsection 56.4(1)) that is to be included in computing the cumulative eligible capital — 
of the taxpayer, or the taxpayer’ s eligible corporation (as defi ned by new subsection: : 
56.4(1)). New section 56. 4 is more ay described below i in pe notes accompanying . 
that provision. — . 


New subsection 14(5. Di is vonsequeialt io the rules for peotetve covenant a ounts ‘ 
as set out in new section 56.4, and applies after October 7, 2003. _ : 


Related Provisions: 56.4(7)(d) — Allocation of goodwill amount in ie 
covenant. ae 


(6) Exchange of property — Where in a taxation year (in this 
subsection referred to as the “initial year”) a taxpayer disposes of an 
eligible capital property (in this section referred to as the taxpayer’s 
“former property”) and the taxpayer so elects under this subsection 
in the taxpayer’s return of income for the year in which the taxpayer 
acquires an eligible capital property that is a replacement property 
for the taxpayer’s former property, such amount, not exceeding the 
amount that would otherwise be included in the amount determined 
for E in the definition “cumulative eligible capital” in subsection (5) 
(if the description of E in that definition were read without refer- 
ence to “3/4 of”) in respect of a business, as has been used by the 
taxpayer before the end of the first taxation year after the initial 
year to acquire the replacement property 


_ Proposed Amendment — 14(6) opening words _ 


(6) Exchange of property — If in a taxation year (in this sub- _ 


section referred to as the “initial year”) a taxpayer disposes of an 
eligible capital property (in this section referred to as the tax- 
payer’s “former property”) and the taxpayer so elects under this 


subsection in the taxpayer's return of income for the year in which — 


the taxpayer acquires an eligible capital property that is a replace- 
ment property for the taxpayer’s former property, the amount, not 
exceeding the amount that would otherwise be included in the — 
amount determined for E in the definition “cumulative eligible 
capital” in subsection (5) (if the description of E in that definition 
were read without reference to ““/: of”) in respect of a business, 
that has been used by the taxpayer to acquire the replacement pro- 
perty before the later of the end of the first taxation year a the 
ees ae and 12 months | ater the eos of the Hadad re 


will amend the opening words of sibs: 14(6) to roe as. gbove, applicable? in aed 
of dispositions that occur in taxation years that end after December 19, 2001. 


Technical Notes: Where a taxpayer has disposed of an eligible capital property in 
a taxation year and has acquired a replacement eligible capital property before the 
end of the subsequent taxation year, subsection 14(6) allows the taxpayer to elect to 
defer the inclusion of an amount in income under subsection 14(1) that would nor- 
mally result from a negative balance in the taxpayer’s cumulative eligible capital 
account at the end of the year of disposition. 


Subsection 14(6) is amended to accommodate. taxation years that are » shorter, boie 


months, by providing that the period for. acquiring a replacement property ends at the 
later of the end of the subsequent taxation year and the time that is 12 months after 
the end of the taxation year in which the property was disposed of. 


(a) shall, subject to paragraph (b), not be included in the amount 


determined for E in that definition for the purpose of determin- 
ing the cumulative eligible capital of the taxpayer in respect of 
the business; and 
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(b) shall, to the extent of */4 thereof, be included in the amount 
determined for E in that definition for the purpose of determin- 
ing the cumulative eligible capital of the taxpayer in respect of 
the business at a time that is the later of 


(i) the time the replacement property was acquired by the 
taxpayer, and 
(ii) the time the former property was disposed of by the 
taxpayer. 
Related Provisions: 13(4.2), (4.3) — Exchange of franchise, concession or licence 
with fixed term; 14(7) — Meaning of a “replacement property”; 96(3) — Election by 
members of partnership; 220(3.2), Reg. 600(b) — Late filing or revocation of election. 
History: The opening words of subsec. 14(6) amended by 1998, c. 19, subsec. 74(3), 


applicable to dispositions of former properties that occur after the 1993 taxation year. 
The opening words formerly read: 


(6) Where in a taxation year (in this subsection referred to as the “initial year”) a 
taxpayer has disposed of an eligible capital property (in this section referred to as 
the taxpayer’s “former property”), if the taxpayer so elects under this subsection 
in the taxpayer’s return of income under this Part for the year in which the tax- 
payer acquires, as a replacement property for the taxpayer’s former property, an 
eligible capital property (in this section referred to as a “replacement property’’), 
such amount not exceeding the amount that would otherwise be included in the 
amount determined for E in the definition “cumulative eligible capital” in sub- 
section (5) (if the description of E in that definition were read without reference 
to “3/s of’) in respect of a business as has been used by the taxpayer before the 
end of the first taxation year following the initial year to acquire the replacement 
property 

Interpretation Bulletins: IT-259R4: Exchanges of property. See also list at end of s. 

14. 


Information Circulars: 92-1: Guidelines for accepting late, amended or revoked 
elections. 


(7) Replacement property for a former property — For the 
purposes of subsection (6), a particular eligible capital property of a 
taxpayer is a replacement property for a former property of the tax- 
payer if 
(a) it is reasonable to conclude that the property was acquired by 
the taxpayer to replace the former property; 


(a.1) it was acquired by the taxpayer for a use that is the same as 
or similar to the use to which the taxpayer put the former 
property; 

(b) it was acquired for the purpose of gaining or producing in- 
come from the same or a similar business as that in which the 
former property was used; and 


(c) where the former property was used by the taxpayer in a bus- 
iness carried on in Canada, the particular property was acquired 
for use by the taxpayer in a business carried on by the taxpayer 
in Canada. 
History: Para. 14(7)(a) amended and para. (a.1) added by 1998, c. 19, subsec. 74(4), 
applicable to dispositions of former properties that occur after the 1993 taxation year. 
Para. (a) formerly read: 
(a) it was acquired by the taxpayer for the same or a similar use as the use to 
which the taxpayer put the former property; 
Para. 14(7)(c) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 10(4), applicable 
to property acquired as a replacement for a former property disposed of after April 2, 
1990, other than a former property disposed of 
(a) under an agreement in writing entered into before April 3, 1990; or 
(b) pursuant to a written notice of an intention to take the property under statutory 
authority given before April 3, 1990 or for the sale price of the property sold to a 
person by whom such a notice was given before April 3, 1990. 
Para. 14(7)(c) formerly read: 
(c) where the taxpayer was not resident in Canada at the time the taxpayer ac- 
quired the particular property, in addition to the requirements in paragraphs (a) 
and (b), the particular property was acquired for use by the taxpayer in a busi- 
ness carried on by the taxpayer in Canada. 


Interpretation Bulletins: IT-259R4: Exchanges of property. See also list at end of s. 
14. 


(8) Deemed residence in Canada — Where an individual was 
resident in Canada at any time in a particular taxation year and 
throughout 


(a) the preceding taxation year, or 
(b) the following taxation year, 


Subdivision b — Income or Loss from a Business or Property 


for the purpose of paragraph (1)(a), the individual shall be deemed 
to have been resident in Canada throughout the particular year. 


Related Provisions: 110.6(5) — Parallel rule for capital gains exemption. 
History: Subsec. 14(8) added by 1994, c. 21, s. 8, applicable to 1988 et seq. 


(9) Effect of election under subsec. 110.6(19) — Where an 
individual elects under subsection 110.6(19) in respect of a busi- 
ness, the individual shall be deemed to have received proceeds of a 
disposition on February 23, 1994 of eligible capital property in re- 
spect of the business equal to the amount determined by the formula 


4 
Lae) g 


where 


A is the amount determined in respect of the business under sub- 
paragraph (a)(ii) of the description of A in the definition “ex- 
empt gains balance” in subsection (5), and 


is the amount determined in respect of the business under sub- 
paragraph (a)(i) of the description of A in the definition “exempt 
gains balance” in subsection (5). 

Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec. 14(9) added by 1995, c. 3, subsec. 5(4), applicable to fiscal periods 
that end after February 22, 1994 otherwise than because of an election under subsec. 
Daley 


(10) Deemed eligible capital expenditure — For the purposes 
of this Act, where a taxpayer received or is entitled to receive assis- 
tance from a government, municipality or other public authority in 
respect of, or for the acquisition of, property the cost of which is an 
eligible capital expenditure of the taxpayer in respect of a business, 
whether as a grant, subsidy, forgivable loan, deduction from tax, 
investment allowance or as any other form of assistance, that eligi- 
ble capital expenditure shall at any time be deemed to be the 
amount, if any, by which the total of 


(a) that eligible capital expenditure, determined without refer- 
ence to this subsection, and 


(b) such part, if any, of the assistance as the taxpayer repaid 
before 


(i) the taxpayer ceased to carry on the business, and 
(ii) that time 
under a legal obligation to pay all or any part of the assistance 
exceeds 


(c) the amount of the assistance the taxpayer received or is enti- 
tled to receive before the earlier of that time and the time the 
taxpayer ceases to carry on the business. 
Related Provisions: 14(5) — Definition of “exempt gains balance”; 14(11) — As- 
sistance deemed received by trust or partnership; 20(1)(hh.1) — Deduction for repay- 
ment after ceasing to carry on business. 
History: Subsec. 14(10) added by 1995, c. 21, subsec. 3(3), applicable to assistance 
that a taxpayer receives or becomes entitled to receive after February 21, 1994 and 
repayments of such assistance. 
Interpretation Bulletins: IT-273R2: Government assistance — general comments. 
See also list at end of s. 14. 


(11) Receipt of public assistance — For the purpose of sub- 
section (10), where at any time a taxpayer who is a beneficiary 
under a trust or a member of a partnership received or is entitled to 
receive assistance from a government, municipality or other public 
authority, whether as a grant, subsidy, forgivable loan, deduction 
from tax, investment allowance or as any other form of assistance, 
the amount of the assistance that can reasonably be considered to be 
in respect of, or for the acquisition of, property the cost of which 
was an eligible capital expenditure of the trust or partnership shall 
be deemed to have been received at that time by the trust or partner- 
ship, as the case may be, as assistance from the government, munic- 
ipality or other public authority for the acquisition of such property. 
History: Subsec. 14(11) added by 1995, c. 21, subsec. 3(3), applicable to assistance 
that a taxpayer receives or becomes entitled to receive after February 21, 1994 and 
repayments of such assistance. 
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Interpretation Bulletins: IT-273R2: Government assistance — general comments. 
See also list at end of s. 14. 


(12) Loss on certain transfers [within affiliated group] — 
Where 


(a) a corporation, trust or partnership (in this subsection referred 
to as the “transferor’’) disposes at any time in a taxation year of a 
particular eligible capital property in respect of a business of the 
transferor in respect of which it would, but for this subsection, 
be permitted a deduction under paragraph 24(1)(a) as a conse- 
quence of the disposition, and 


(b) during the period that begins 30 days before and ends 30 
days after the disposition, the transferor or a person affiliated 
with the transferor acquires a property (in this subsection re- 
ferred to as the “substituted property’’) that is, or is identical to, 
the particular property and, at the end of that period, a person or 
partnership that is either the transferor or a person or partnership 
affiliated with the transferor owns the substituted property, 


the transferor is deemed, for the purposes of this section and sec- 
tions 20 and 24, to continue to own eligible capital property in re- 
spect of the business, and not to have ceased to carry on the busi- 
ness, until the time that is immediately before the first time, after 
the disposition, 


(c) at which a 30-day period begins throughout which neither the 
transferor nor a person affiliated with the transferor owns 


(i) the substituted property, or 


(ii) a property that is identical to the substituted property and 
that was acquired after the day that is 31 days before the pe- 
riod begins, 
(d) at which the substituted property is not eligible capital pro- 
perty in respect of a business carried on by the transferor or a 
person affiliated with the transferor, 


(e) at which the substituted property would, if it were owned by 
the transferor, be deemed by section 128.1 or subsection 149(10) 
to have been disposed of by the transferor, 


(f) that is immediately before control of the transferor is ac- 
quired by a person or group of persons, where the transferor is a 
corporation, or 


(g) at which the winding-up of the transferor begins (other than 
a winding-up to which subsection 88(1) applies), where the 
transferor is a corporation. 
Related Provisions: 13(21.2)— Parallel rule for depreciable capital property; 
14(13) — Deemed identical property; 18(13)-(16) — Parallel rule for share or debt 
owned by financial institution; 40(3.3), (3.4) — Parallel rule re capital losses; 
69(5)(d) — No application on winding-up; 87(2)(g.3) — Amalgamations — continuing 
corporation; 88(1)(d.1) —No application to property acquired on windup of subsidi- 
ary; 139.1(18) — Holding corporation deemed not to acquire control of insurer on 
demutualization; 248(12) — Whether properties are identical; 251.1 — Affiliated per- 
sons; 256(6)-(9) — Whether control acquired. 
History: Subsec. 14(12) added by 1998, c. 19, subsec. 74(5), applicable, subject to s. 
247 of 1998, c. 19 (grandfathering rule reproduced in the history to s. 260) to disposi- 
tions of property that occur after April 26, 1995. 
Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


(13) Deemed identical property — For the purpose of subsec- 

tion (12), 
(a) a right to acquire a property (other than a right, as security 
only, derived from a mortgage, hypothec, agreement for sale or 
similar obligation) is deemed to be a property that is identical to 
the property; and 
(b) where a partnership otherwise ceases to exist at any time af- 
ter the disposition, the partnership is deemed not to have ceased 
to exist and each person who, immediately before the partner- 
ship would, but for this paragraph, have ceased to exist, was a 
member of the partnership is deemed to remain a member of the 
partnership, until the time that is immediately after the first time 
described in paragraphs (12)(c) to (g). 

History: Para. 14(13)(a) amended to add “hypothec” by 2001, c. 17, subsec. 197(2), in 

force June 14, 2001. 


S. 14(13) 


Subsec. 14(13) added by 1998, c. 19, subsec. 74(5), subject to s. 247 of 1998, ce. 19 
(grandfathering rule reproduced in the history to s. 260), applicable to dispositions of 
property that occur after April 26, 1995. 


(14) [Non-resident] Ceasing to use [eligible capital] 
property in Canadian business — If at a particular time a non- 
resident taxpayer ceases to use, in connection with a business or 
part of a business carried on by the taxpayer in Canada immediately 
before the particular time, a property that was immediately before 
the particular time eligible capital property of the taxpayer (other 
than a property that was disposed of by the taxpayer at the particu- 
lar time), the taxpayer is deemed to have disposed of the property 
immediately before the particular time for proceeds of disposition 
equal to the amount determined by the formula 


A-B 
where 


A is the fair market value of the property immediately before the 
particular time, and 


B is 
(a) where at a previous time before the particular time the 
taxpayer ceased to use the property in connection with a bus- 
iness or part of a business carried on by the taxpayer outside 
Canada and began to use it in connection with a business or 
part of a business carried on by the taxpayer in Canada, the 
amount, if any, by which the fair market value of the pro- 
perty at the previous time exceeded its cost to the taxpayer at 
the previous time, and 
(b) in any other case, nil. 

Related Provisions: 10(12) — Parallel rule for inventory; 142.6(1.1) — Parallel rule 

for non-resident financial institution; 257 — Formula cannot calculate to less than zero. 


History: Subsec. 14(14) added by 2001, c. 17, subsec. 7(7), applicable after June 27, 
1999 in respect of an authorized foreign bank, and after August 8, 2000 in any other 
case. 


(15) [Non-resident] Beginning to use [eligible capital] 
property in Canadian business — If at a particular time a non- 
resident taxpayer ceases to use, in connection with a business or 
part of a business carried on by the taxpayer outside Canada imme- 
diately before the particular time, and begins to use, in connection 
with a business or part of a business carried on by the taxpayer in 
Canada, a property that is an eligible capital property of the tax- 
payer, the taxpayer is deemed to have disposed of the property im- 
mediately before the particular time and to have reacquired the pro- 
perty at the particular time for consideration equal to the lesser of 
the cost to the taxpayer of the property immediately before the par- 
ticular time and its fair market value immediately before the partic- 
ular time. 


Related Provisions: 10(14) — Parallel rule for inventory; 142.6(1.2) — Parallel rule 
for non-resident financial institution. 


History: Subsec. 14(15) added by 2001, c. 17, subsec. 7(7), applicable after June 27, 
1999 in respect of an authorized foreign bank, and after August 8, 2000 in any other 
case. 

Definitions [s. 14]: “acquired” — 256(7)-(9); ‘“‘adjusted cost base” — 54, 248(1); 
“adjustment time” — 14(5), 248(1); “affiliated” — 251.1: “amount” — 248(1); ‘“‘arm’s 
length” — 251(1); “assistance” — 79(4), 125.4(5), 248(16), (16.1), (18), (18.1); “busi- 
ness” — 248(1); “calendar year” — /nterpretation Act 37(1)(a); “Canada” — 255; 
“Canadian partnership” — 102, 248(1); “capital gain” — 39(1)(a), 248(1); “capital pro- 
perty” — 54, 248(1); “consequence of the death’ — 248(8); “control” — 256(7)-(9); 
“corporation” — 248(1), Interpretation Act 35(1); “corporeal property” — Quebec 
Civil Code art. 899, 906; “cumulative eligible capital’ — 14(5), 248(1); “depreciable 
property” — 13(21), 248(1); “disposition” — 248(1); “eligible capital amount’ — 
14(1), 248(1); “eligible capital expenditure’ — 14(5), 248(1); “eligible capital pro- 
perty” — 54, 248(1); “exempt gains balance” — 14(5); “exempt income”, “filing-due 
date” — 248(1); “fiscal period” — 249.1; “identical” — 14(13), 248(12); “incorporeal 
property’ — Quebec Civil Code art. 899, 906; “individual” — 248(1); “month” — Jn- 
terpretation Act 35(1); “non-resident” —248(1); “person”, “property” — 248(1); 
“qualified farm property” — 110.6(1); “replacement property’ — 14(6), (7): “resident 
in Canada” — 14(8), 94(3)(a)(vili), 250; “shareholder’” — 248(1); “taxable capital 
gain” — 38(a), 248(1); “taxation year’ —11(2), 14(4), 249; “taxpayer” — 248(1); 
“transferor”? — 14(3), 14(12)(a); “trust” — 104(1), 248(1), (3); “year” — 11(2), 14(4). 


1.T. Application Rules [s. 14]: 21(1) (business carried on since before 1972). 


Interpretation Bulletins [s. 14]: IT-66R6: Capital dividends; IT-123R4: Disposi- 
tion of eligible capital property; IT-123R6: Transactions involving eligible capital pro- 


80 


Income Tax Act, Part I, Division B 


perty; IT-187: Customer lists and ledger accounts; IT-206R: Separate businesses; IT- 
313R2: Eligible capital property —rules where a taxpayer has ceased carrying on a 
business or has died; IT-330R: Dispositions of capital property subject to warranty, 
covenant, etc. (archived); IT-341R3: Expenses of issuing shares or borrowing money; 
IT-364: Commencement of business operations; IT-488R2: Winding-up of 90%-owned 
taxable Canadian corporations (archived). 


15. (1) Benefit conferred on shareholder — Where at any 
time in a taxation year a benefit is conferred on a shareholder, or on 
a person in contemplation of the person becoming a shareholder, by 
a corporation otherwise than by 


(a) the reduction of the paid-up capital, the redemption, cancel- 
lation or acquisition by the corporation of shares of its capital 
stock or on the winding-up, discontinuance or reorganization of 
its business, or otherwise by way of a transaction to which sec- 
tion 88 applies, 


(b) the payment of a dividend or a stock dividend, 


(c) conferring, on all owners of common shares of the capital 
stock of the corporation at that time, a right in respect of each 
common share, that is identical to every other right conferred at 
that time in respect of each other such share, to acquire addi- 
tional shares of the capital stock of the corporation, and, for the 
purpose of this paragraph, 

(4) where 


(A) the voting rights attached to a particular class of com- 
mon shares of the capital stock of a corporation differ 
from the voting rights attached to another class of com- 
mon shares of the capital stock of the corporation, and 


(B) there are no other differences between the terms and 
conditions of the classes of shares that could cause the 
fair market value of a share of the particular class to differ 
materially from the fair market value of a share of the 
other class, 


the shares of the particular class shall be deemed to be pro- 
perty that is identical to the shares of the other class, and 


(ii) rights are not considered identical if the cost of acquiring 
the rights differs, or 


(d) an action described in paragraph 84(1)(c.1), (c.2) or (c.3), 


the amount or value thereof shall, except to the extent that it is 
deemed by section 84 to be a dividend, be included in computing 
the income of the shareholder for the year. 


Related Provisions: 15(1.1) — Where stock dividend paid; 15(1.2), (1.21) — For- 
giveness of shareholder debt; 15(1.3), (1.4) — GST on shareholder benefit; 15(5) — 
Calculation of benefit where automobile available to shareholder; 15(7) — Applica- 
tion; 15(9) — Deemed benefit; 69(4), (5) — Property deemed disposed of by corpora- 
tion at fair market value; 80.04(5.1) — No benefit conferred where debtor transfers 
property to eligible transferee under 80.04; 80.1(4) — Assets acquired from foreign af- 
filiate of taxpayer as dividend in kind or as benefit to shareholder; 80.4(2) — Loans; 
84(2) — Distribution on winding-up, etc.; 120.4(1)‘split income”(a)(i) — Shareholder 
benefits received by children subject to income splitting tax; 139(a) — Life insurance 
corporations; 139.1(11) — No application to conversion benefit on demutualization of 
insurance corporation; 142.7(4) — Deemed value of property on rollover from foreign 
bank subsidiary to branch; 214(3)(a) — Deemed dividend for purposes of non-resident 
withholding tax. 

History: Para. 15(1)(c) substituted by 1994, c. 21, subsec. 9(1), applicable to benefits 
conferred after December 19, 1991. That para. formerly read: 


(c) conferring, on all owners of common shares of the capital stock of the corpo- 
ration at that time, a right in respect of each common share, that is identical to 
every other right conferred at that time in respect of each other such share, to 
acquire additional shares of the capital stock of the corporation, and for the pur- 
pose of this paragraph, rights shall not be considered identical if the cost of ac- 
quiring the rights differs, or 
That portion of subsec. 15(1) preceding para. (a) amended to substitute “at any time in 
a taxation year” for “in a taxation year’, and para. (c) substituted, by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsecs. 5(1), (2), applicable to benefits conferred after December 
19, 1991. Para. (c) formerly read: 
(c) conferring on all owners of common shares of the capital stock of the corpo- 
ration a right to buy additional shares thereof, or 
Para. 15(1)(b) armended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 11(1), to add “or a 
stock dividend”, applicable to benefits conferred after June 1988. 
Selected Cases [subsec. 15(1)]: Truckbase Corp. v. R., [2006] 3 C.T.C. 2409 
(TCC) (Legal and accounting fees to reorganize and protect existing business not 
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shareholder benefits); Varcoe v. R., [2005] 5 C.T.C. 2220 (TCC) (Car racing expenses 
were personal, creating shareholder benefit); James v. R., [1999] 4 C.T.C. 2036 (TCC) 
(Benefit appropriated over series of years as materials used); Felray Inc. v. R.,. [1998] 2 
C.T.C. 4 (FCTD) (Discontinuance of business implies element of finality or complete 
cessation, not merely diminution); Fingold v. R., [1997] 3 C.T.C. 441 (FCA) (Share- 
holder benefit to be measured by equity rate of return on capital devoted); Hrga v. R., 
[1997] 2 C.T.C. 172 (FCTD) (No possible benefit from providing guarantee); Doyle v. 
Canada, [1997] 1 C.T.C. 2659 (TCC) (Payment of shareholder’s legal fees by com- 


pany was taxable benefit); De Giorgio v. Canada, [1996] 2 C.T.C. 2038 (TCC) (Re- | 


ported income was not a shareholder benefit); Donovan v. Canada, [1996] 1 C.T.C. 
264 (FCA) (Value of benefit is interest on value of property); Chopp v. Canada, [1995] 
2 C.T.C. 2946 (TCC) (Provision not applicable where taxpayer unaware of accounting 
error which led to benefit); Riddell et al. v. Canada, [1995] 2 C.T.C. 434 (FCTD) (Pro- 
vision applied where taxpayer unable to establish existence of loan); Vieira v. Canada, 
[1995] 2 C.T.C. 2218 (TCC) (Appropriate time to determine if appropriation occurred 
was at end of taxation year); King v. Canada, [1995] 1 C.T.C. 2353 (TCC) (Conduct of 
taxpayers may consitute estoppel with respect to attribution and timing); Penny v. Can- 
ada, [1995] 1 C.T.C. 114 (FCTD) (Double taxation clearly contemplated by language 
of s. 15); Cartwright v. Canada, [1995] 1 C.T.C. 15 (FCTD) (Valuation of share- 
holder’s benefit of cottage was rental value for summer); Simpson (H.H.) v. MNR, 
[1992] 2 C.T.C. 2387 (TCC) (Payment to shareholder by company’s bank to settle ac- 
tion by company and shareholders for failure to give reasonable notice before seizure 
and sale of assets not shareholder appropriation or benefit);Outerbridge Estate y. Can- 
ada, [1991] 1 C.T.C. 113 (FCA) (Benefit acquired as son-in-law, not as shareholder); 
Youngman vy. R., [1990] 2 C.T.C. 10 (FCA) (Shareholder occupying house owned by 
company received benefit to the extent that shortfall in fair market value rent paid’ ex- 
ceeded benefit conferred upon company through interest free loan from shareholder); 
Vine Estate v. Canada, [1990] 1 C.T.C. 18 (FCTD) (Amount applied by 50% share- 
holder from one company to cover losses of another company he owned was taxable 
benefit); Outerbridge Estate v. Canada, [1989] 2 C.¥.C, 55 (FCTD); aff'd [1991] 1 
C.T.C. 113 (FCA) (Benefit received where shares acquired below fair market value); 
Grohne y. Canada, [1989] | C.T.C. 434 (FCTD) (Shares acquired by direc- 
tor/shareholder pursuant to rights offering were not benefit received by virtue of 
office); Westcoast Petroleum Ltd. v. Canada, {1989} 1 C.T.C. 363. (FCTD) (Amounts 
received due to pipeline service rate increase pending public hearing not liability since 
no obligation to repay; reserve under para. 20(1)(m) denied, since no subsequent ser- 
vices to be rendered); Cooper v. MNR, [1989] 1 C.T.C. 66 (FCTD) (Interest-free loan 
by estate to executor was not taxable benefit); Smith v. R., [1986] 1 C.T.C. 418 (FCTD) 
(Amounts paid by company to extinguish debts of another shareholder benefits to ma- 
jority shareholder of both companies); Hall et al. v. R., [1986] 1 C.T.C. 399 (FCTD) 
(Company debt purchased at discount by shareholder a shareholder benefit); Mele v. R., 
[1985] 1 C.T.C. 257 (FCTD); aff'd (Sept. 12, 1990), File A-356-85 (FCA) [unreported] 
(Loans by corporation to third parties were personal advances by, and benefit to, con- 
trolling shareholder where not repaid); Hart v. R., [1982] C.T.C. 275 (FCA) (Trip prin- 
cipally in relation to business, paid for by company, was benefit to shareholder to the 
extent that it was of personal value apart from business value); Berbynuk v. R., [1978] 
C.T.C. 448 (FCTD) (Income suppressed by company was not income of shareholder); 
Perrault v. R., [1978] C.T.C. 395 (FCA) (Dividend paid to shareholder selling shares to 
controlling shareholder, in satisfaction of purchase price obligation, taxable benefit to 
controlling shareholder); R. v. Neudorf, [1975] C.T.C. 192 (FCTD) (Where a corpora- 
tion leasing shareholder’s building made an addition to it and lease amendment attrib- 
uting ownership of addition to company executed only subsequent to assessment, con- 
tract insufficient to dislodge presumption that addition was shareholder benefit); Angle 
v. MNR, [1975]2 S.C.R. 248 (Despite earlier case between same parties finding no 
debt to company for income tax purposes, debt found to exist in present case); Kennedy 
v. MNR, [1973] C.T.C. 437 (FCA) (Sale of building to shareholder below fair market 
value was shareholder benefit; improvements by company on, shareholder’s property 
leased to company. were shareholder benefits to extent that value of property increased 
more than amount below fair market value paid as rent); Guilder News Co. (1963) v. 
MNR, [1973] C.T.C..1 (FCA) (Shares sold to, shareholder below F.M.V. resulted in 
shareholder benefit despite price adjustment clause in contract); St-Germain v. MNR, 
[1969] C.T.C. 194 (SCC) (Improvements made by company to shareholder’s building 
leased to company were shareholder benefits). 


interpretation Bulletins: IT-63R5: Benefits, including standby charge for an auto- 
mobile, from the personal use of a motor vehicle supplied by an employer — after 
1992: IT-96R6: Options to acquire shares, bonds or debentures and by trusts to acquire 
trust units; IT-116R3: Rights to buy additional shares; IT-119R4: Debts of shareholders 
and certain persons connected with shareholders; IT-160R3: Personal use of aircraft 
(archived); IT-169: Price adjustment clauses; IT-256R: Gains from theft, defalcation or 
embezzlement; IT-291R3: Transfer of property to a corporation under subsection 
85(1); IT-335R2: Indirect payments; IT-357R2: Expenses of training; IT-421R2: Bene- 
fits to individuals, corporations and shareholders from loans or debt; IT-432R2: Bene- 
fits conferred on shareholders; IT-498: The deductibility of interest on money bor- 
rowed to reloan to employees or shareholders, (archived); IT-529: Flexible employee 
benefit programs. 


Information Circulars: 76-19R3: Transfer of property to a corporation under section 
85; 87-2R: International transfer pricing. 


1.T. Technical News: 25 (dividend reinvestment plans); 31R2 (single-purpose corpo- 
rations); 32 (new administrative policy on single-purpose corporations). 


Advance Tax Rulings: ATR-9: Transfer of personal residence from corporation to 
its controlling shareholder; ATR-14: Non-arm’s length interest charges; ATR-15: Em- 
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ployee stock option plan; ATR-22R: Estate freeze using share exchange; ATR-27: Ex- 
change and acquisition of interests in capital; ATR-29: Amalgamation of social clubs; 
ATR-35: Partitioning of assets to get specific ownership — “butterfly”; ATR-36: Es- 
tate freeze. 


Transfer Pricing Memoranda: TPM-03: Downward transfer pricing adjustments 
under subsec, 247(2). 


Forms: T2 SCH 11: Transactions with shareholders, officers, or employees. 


(1.1) Conferring of benefit — Notwithstanding subsection (1), 
where in a taxation year a corporation has paid-a stock dividend to a 
person and it may reasonably be considered that one of the purposes 
of that payment was to significantly alter the value of the interest of 
any specified shareholder of the corporation, the fair market value 
of the stock dividend shall, except to the extent that it is otherwise 
included, in computing that person’s income under. paragraph 
$2(1)(a), be included in computing the income of that person for the 
year. 


Subsection 15G., 1) S ‘the Act provides at thi will not apply where one of 
the purposes of ‘the stock dividend payment is tO significantly alter. the value of the 
interest in the corporation of any specified shareholder of the corporation, unless the 
amount of the dividend has been included ‘under ie eran in eed ie 
income of the: person me received the stock dividend. 


Consequential to the changes to subsection 82( 1) (see Kenn on that ea ae. 
subsection 15d. 1) is amended to refer to new paragraphs 821 )fa. 1), and 4 to oO as 
well as to paragraph (a), effective for dividends paid after 2005, : | 


Related Provisions: 52(3) — Cost of stock dividend. 


Selected Cases [subsec. 15(1.1)]: Wong v. R., [1999] 2 C.T.C. 2173 (TEC) 
(Provision not applicable where purpose of dividends not to alter value of interest). 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-432R2: Benefits conferred 
on shareholders. 


(1.2) Forgiveness of shareholder debt — For the purpose of 
subsection (1), the value of the benefit where an obligation issued 
by a debtor is settled or extinguished at any time shall be deemed to 
be the forgiven amount at that time in respect of the obligation. 
Related Provisions: 6(15) — Forgiveness of employee loans; 15(1.21) — Meaning 
of “forgiven amount”; 79(3)F(b)(i) — Where property surrendered to creditor; 
80(1)*forgiven amount” B(b) — Debt forgiveness rules do not apply to amount of bene- 
fit; 80.01 — Deemed settlement of debts. 
History: Subsec. 15(1.2) amended by 1995, c. 21, s. 4, applicable to taxation years that 
end:after February 21, 1994. Subsec: 15(1.2) formerly read: 
(1.2) Forgiveness of shareholder loans — For the purposes of subsection (1), 
the value of the benefit or advantage conferred on a shareholder, in circum- 
stances where a loan or other obligation to pay'an amount is settled or extin- 
guished at any time without any payment by that shareholder or by payment by 
the shareholder of an amount that is less than the amount of the obligation out- 
standing at that time, shall be deemed to be the amount, if any, by which the 
obligation outstanding at that time exceeds the total of the amount, if any, of the 
benefit in respect of the obligation that was included in the shareholder’s income 
at the time the obligation arose and the amount, if any. 
Interpretation Bulletins: IT-119R4: Debts of shareholders and certain persons con- 
nected with shareholders; IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt; IT-432R2: Benefits conferred on shareholders. 


(1.21) Forgiven amount — For the purpose of subsection (1.2), 
the “forgiven amount” at any time in respect of an obligation issued 
by a debtor has the meaning that would be assigned by subsection 
80(1) if 
(a) the obligation were a commercial obligation (within the 
meaning assigned by subsection '80(1)) issued by the debtor; 


(b) no amount included in computing income (otherwise than 
because of paragraph 6(1)(a)) because of the obligation being 
settled or extinguished were taken into account; 


(c) the definition “forgiven amount” in subsection 80(1) were 
read without reference to paragraphs (f) and (h) of the descrip- 
tion B in that definition; and 


S. 15(1.21)(d) 


(d) section 80 were read without reference to paragraphs (2)(b) 
and (q) of that section. 


Related Provisions: 80.01(1)‘forgiven amount” — Application of definition for 
purposes of s. 80.01; 248(26) — Liability deemed to be obligation issued by debtor; 
248(27) — Partial settlement of debt obligation. 


History: Subsec. 15(1.21) added by 1995, c. 21, s. 4, applicable to taxation years that 
end after February 21, 1994. 


Forms: T2 SCH 11: Transactions with shareholders, officers, or employees. 


(1.3) Cost of property or service — To the extent that the cost 
to a person of purchasing a property or service or an amount paya- 
ble by a person for the purpose of leasing property is taken into 
account in determining an amount required under this section to be 
included in computing a taxpayer’s income for a taxation year, that 
cost or amount payable, as the case may be, shall include any tax 
that was payable by the person in respect of the property or service 
or that would have been so payable of the person were not exempt 
from the payment of that tax because of the nature of the person or 
the use to which the property or service is to be put. 


History: Subsec. 15(1.3) amended by 1997, c. 10, subsec. 269(1), applicable to 1996 
et seq. Subsec. (1.3) formerly read: 


(1.3) Goods and services tax — To the extent that an amount or value of a 
benefit required under subsection (1) to be included in computing the income of 
a taxpayer for a taxation year is determined by reference to the cost to a corpora- 
-tion of any property or service, that cost shall, for the purposes of that subsec- 
tion, be determined without reference to any goods and services tax payable by 
that corporation in respect of the property or service. 


Interpretation Bulletins: IT-63R5: Benefits, including standby charge for an auto- 
mobile, from the personal use of a motor vehicle supplied by an employer — after 
1992: IT-432R2: Benefits conferred on shareholders. 


Forms: T2 SCH 11: Transactions with shareholders, officers, or employees. 


(1.4) [Repealed] 


History: Subsec. 15(1.4) repealed by 1997, c. 10, subsec. 269(1), applicable to 1996 er 
seq. Subsec. (1.4) formerly read: 


(1.4) Idem — Where the amount or value of a benefit (in this subsection referred 
to as the “benefit amount’) (other than a benefit referred to in subsection (5)) 
would be required under subsection (1) to be included in computing a taxpayer’s 
income for a taxation year in respect of a supply, other than a zero-rated supply 
or an exempt supply (within the meanings assigned by Part IX of the Excise Tax 
Act), of property or a service if no amount were paid to the corporation or to a 
person related to the corporation in respect of the amount that would be so re- 
quired to be included, there shall be included in computing the taxpayer’s in- 
come for the year the total of all amounts each of which is an amount determined 
by the formula 


0.07 (A-B) 
where 


A is the amount that would be so required under subsection (1) to be included 


in computing the taxpayer’s income for the year; and 


Bis the amount, if any, included in the benefit amount that can reasonably be 
attributed to tax imposed under an Act of the legislature of a province that is 


a prescribed tax for the purposes of section 154 of the Excise Tax Act. 


The portion of subsec. 15(1.4) before the formula substituted by 1994, c. 21, subsec. 
9(2), applicable to 1993 et seg. That portion formerly read: 


(1.4) Idem — Where the amount or value (in this subsection referred to as the 
“benefit amount”) of a benefit would be required under subsection (1) to be in- 
cluded in computing a taxpayer’s income for a taxation year in respect of a sup- 
ply. other than a zero-rated supply or an exempt supply, (within the meanings 
assigned by Part IX of the Excise Tax Act) of property or a service, if no amount 
were paid to the corporation or to a person related to the corporation in respect of 
the amount that would be so required to be included, there shall be included in 
computing the taxpayer’s income for the year the total of all amounts each of 
which is an amount determined by the formula 


Subsec. 15(1.4) substituted by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 5(3), applica- 


ble to 1991 er seq., except that in its application to the 1991 taxation year the subsec. 
shall be read as follows: 


(1.4) Where the amount or, value (in this subsection referred to as the “benefit 
amount’) of a benefit is required under subsection (1) to be included in comput- 
ing a taxpayer's income for a taxation year in respect of a supply, other than a 
zero-rated supply or an exempt supply, (within the meanings assigned by Part IX 
of the Excise Tax Act) of property or a service, there shall be included in comput- 
ing the taxpayer’s income for the year the total of all amounts each of which is 
an amount determined by the formula 


0.07(A —B) 
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where 


A is an amount required under subsection (1) to be included in computing the 
taxpayer’s income for the year in respect of a supply (other than a zero-rated 
supply or an exempt supply, within the meanings assigned by Part IX of the 


Excise Tax Act) of property or a service; and 


is an amount, if any, included in the benefit amount that can reasonably be 
attributed to tax imposed under an Act of the legislature of a province that is 
a prescribed tax for the purposes of section 154 of the Excise Tax Act. 


Subsec, 15(1.4) formerly read: 


(1.4) |ldem — Where the amount or value of a benefit is required under subsec- 
tion (1) to be included in computing the income of a taxpayer for a taxation year 
(in this subsection referred to as the “benefit amount’’) in respect of a supply, 
other than a zero-rated supply or an exempt supply (within the meanings as- 
signed by Part IX of the Excise Tax Act), of property or a service in respect of 
which section 173 of that Act applies, an additional amount, equal to 7% of the 
amount by which the benefit amount exceeds the amount, if any, included in the 
benefit amount that may reasonably be attributed to tax imposed under an Act of 
the legislature of a province that is a prescribed tax for the purposes of section 
154 of the Excise Tax Act, shall be included in computing the income of the 
taxpayer for the year. 


(2) Shareholder debt — Where a person (other than a corpora- 
tion resident in Canada) or a partnership (other than a partnership 
each member of which is a corporation resident in Canada) is 


(a) a shareholder of a particular corporation, 
-(b) connected with a shareholder of a particular corporation, or 


(c) a member of a partnership, or a beneficiary of a trust, that is 
a shareholder of a particular corporation 


and the person or partnership has in a taxation year received a loan 
from or has become indebted to the particular corporation, any 
other corporation related to the particular corporation or a partner- 
ship of which the particular corporation or a corporation related to 
the particular corporation is a member, the amount of the loan or 
indebtedness is included in computing the income for the year of 
the person or partnership. 


Related Provisions:  15(2.1)—Persons connected with shareholder; 
15(2.2)}-(2.6) — Exceptions to 15(2); 15(7)—Application of subsec. 15(2): 
20(1)G) — Repayment of loan by shareholder; 80(1)“excluded obligation’(a)(i) — 
Debt forgiveness rules do not apply where amount included in debtor’s income; 
80.4(2), (3) — Deemed interest; 120.4(1)“split income”(a)(1) — Shareholder benefits 
received by children subject to income splitting tax; 139(a) — Life insurance corpora- 
tions; 214(3)(a) — Deemed dividend for withholding tax where shareholder is non-res- 
ident; 227(6.1) — Repayment of non-resident shareholder loan. 


History: Subsec. 15(2) amended by 1998, c. 19, subsec. 75(1), applicable to loans 
made and indebtedness arising in 1990 et seg. The subsec. formerly read: 


(2) Where a person (other than a corporation resident in Canada) or a partnership 
(other than a partnership each member of which is a corporation resident in Can- 
ada) is a shareholder of a particular corporation, is connected with a shareholder 
of a particular corporation or is a member of a partnership, or a beneficiary of a 
trust, that is a shareholder of a particular corporation and the person or partner- 
ship has in a taxation year received a loan from or has become indebted to the 
particular corporation, to any other corporation related thereto or to a partnership 
of which the particular corporation or a corporation related thereto is a member, 
the amount of the loan or indebtedness shall be included in computing the in- 
come for the year of the person or partnership, unless 


(a) the loan was made or the indebtedness arose 


(i) in the ordinary course of the lender’s or creditor’s business and, in 
the case of a loan, the lending of money was part of its ordinary 
business, 


(ii) in respect of an individual who is an employee of the lender or credi- 
tor or the spouse of an employee of the lender or creditor to enable or 
assist the individual to acquire a dwelling or a share of the capital stock 
of a cooperative housing corporation acquired for the sole purpose of 
acquiring the right to inhabit a dwelling owned by the corporation, 
where the dwelling is for the individual’s habitation, 


(iii) where the lender or creditor is a corporation, in respect of an em- 
ployee of the corporation, or of another corporation that is related to the 
corporation, to enable or assist the employee to acquire from the corpo- 
ration, or a corporation related thereto, previously unissued fully paid 
shares of the capital stock of the corporation or the related corporation, 
as the case may be, to be held by the employee for the employee’s own 
benefit, or 


(iv) in respect of an employee of the lender or creditor to enable or assist 
the employee to acquire an automobile to be used by the employee in 
the performance of the duties of the employee's office or employment, 


Subdivision b — Income or Loss from a Business or Property 


and bona fide arrangements were made, at the time the loan was made or the 
indebtedness arose, for repayment thereof within a reasonable time; or 
(b) the loan or indebtedness was repaid within one year from the end of the 
taxation year of the lender or creditor in which it was made or incurred and it 
is established, by subsequent events or otherwise, that the repayment was not 
made as part of a series of loans or other transactions and repayments. 
Subparas. 15(2)(a)(ii), (iil) substituted by 1994, c. 7, Sch. II (1991, ¢. 49), subsecs. 
11(2), (3), subpara. (ii) applicable to 1985 et seq., subpara. (iii) applicable with respect 
to loans made and indebtedness arising after 1981. Subparas. 15(2)(a)(ii), (iii) formerly 
read: 
(ii) in respect of an employee of the lender or creditor or the spouse of an em- 
ployee of the lender or creditor to enable or assist the employee or the em- 
ployee’s spouse to acquire a dwelling for his or her habitation, 
(iii) where the lender or creditor is a corporation, in respect of an employee of 
the corporation to enable or assist the employee to acquire from the corporation 
fully paid shares of the capital stock of the corporation, or to acquire from a 
corporation related thereto fully paid shares of the capital stock of the related 
corporation, to be held by the employee for the employee’s own benefit, or 
Selected Cases [subsec. 15(2)]: Gillette Canada Inc. vy. R., [2003] 3 C.T.C. 27 
(FCA) (Debtor-creditor relationship required for subsec. 15(2) to apply); Erb v. R., 
{2000} 1 C.T.C. 2597 (TCC) (No consideration for transfer gives rise to inference of 
benefit); Davidson v. R., [1999] 3 C.T.C. 2159 (TCC) (Reasonable time for repayment 
does not require fixed date); Quigley v. Canada, [1996] 1 C.T.C. 2378 (TCC) (“Was 
included” is question of fact and not same as “‘ought to have been included’); Lavoie v. 
Canada, [1995] 2 C.T.C. 2709D (TCC) (Demand loan not a binding agreement be- 
tween company and debtor where debtor was 98% shareholder); Luoma vy. Canada, 
{1995] 1 C.T.C. 2993D (TCC) (Set-off is not automatic where mutual debts exist; 
shareholder benefit properly assessed); Haynes v. Canada, [1995] 1 C.T.C. 2515 
(TCC) (Evidence required to rebut onus of showing transaction was loan and not share- 
holder appropriation); Cormie y. Canada, [1995] 1 C.T.C. 2463 (TCC) (Loans not 
made in ordinary course of business and no bona fide arrangements for repayment); 
Silden (J.) v. MNR, [1993] 2 C.T.C. 123 (FCA) (NB: [1990] 2 C.T.C. 533 (FCTD) 
rev'd on issue of repayment arrangements)); Perlingieri (G.) v. MNR, [1993] | C.T.C. 
2137 (TCC) (Demand loan not bona fide arrangement for repayment within reasonable 
time); Nellis v. R., [1986] 2 C.T.C. 216 (FCTD) (Loan to shareholder to acquire shares 
in other company was income); Schlamp v. R., [1982] C.T.C. 304 (FCTD) (Loan to 
acquire dwelling for shareholder’s habitation was income); Tick v. MNR, [1972] C.T.C. 
137 (FCTD) (Owner of five private companies not permitted to set off one company’s 
debt to him against his debts to other companies for purposes of provision). 
Interpretation Bulletins: IT-119R4: Debts of shareholders and certain persons con- 
nected with shareholders; IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt; IT-503: Exploration and development shares (archived). 
Transfer Pricing Memoranda: TPM-02: Repatriation of funds by non-residents — 
Part XIII assessments. 


Forms: T2 SCH 11: Transactions with shareholders, officers, or employees. 


(2.1) Persons connected with a shareholder — For the pur- 
poses of subsection (2), a person is connected with a shareholder of 
a particular corporation if that person does not deal at arm’s length 
with the shareholder and if that person is a person other than 


(a) a foreign affiliate of the particular corporation; or 


(b) a foreign affiliate of a person resident in Canada with which 
the particular corporation does not deal at arm’s length. 


Interpretation Bulletins: IT-119R4: Debts of shareholders and certain persons con- 
nected with shareholders. 


(2.2) When s. 15(2) not to apply — non-resident per- 
sons — Subsection (2) does not apply to indebtedness between 
non-resident persons. 
Related Provisions: 95(2)(a)(ii) — Whether FAPI on income from loans between 
non-resident corporations. 


History: Subsec. 15(2.2) added by 1998, c. 19, subsec. 75(2), applicable to loans made 
and indebtedness arising in 1990 ef segq.. 


(2.3) When s. 15(2) not to apply — ordinary lending busi- 
ness — Subsection (2) does not apply to a debt that arose in the 
ordinary course of the creditor’s business or a loan made in the or- 
dinary course of the lender’s ordinary business of lending money 
where, at the time the indebtedness arose or the loan was made, 
bona fide arrangements were made for repayment of the debt or 
loan within a reasonable time. 

Related Provisions: 80.4(2), (3) — Deemed interest. 

History: Subsec. 15(2.3) added by 1998, c. 19, subsec. 75(2), applicable to loans made 
and indebtedness arising in 1990 et seq. 


Interpretation Bulletins: IT-119R4: Debts of shareholders and certain persons con- 
nected with shareholders. 
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(2.4) When s. 15(2) not to apply — certain employees — 
Subsection (2) does not apply to a loan made or a debt that arose 


(a) in respect of an individual who is an employee of the lender 
‘or creditor but not a specified employee of the lender or creditor, 


(b) in respect of an individual who is an employee of the lender 
or creditor or who is the spouse or common-law partner of an 
employee of the lender or creditor to enable or assist the indivi- 
dual to acquire a dwelling or a share of the capital stock of a 
cooperative housing corporation acquired for the sole purpose of 
acquiring the right to inhabit a dwelling owned by the corpora- 
tion, where the dwelling is for the individual’s habitation, 


(c) where the lender or creditor is a particular corporation, in 
respect of an employee of the particular corporation or of an- 
other corporation that is related to the particular corporation, to 
enable or assist the employee to acquire from the particular cor- 
poration, or from another corporation related to the particular 
corporation, previously unissued fully paid shares of the capital 
stock of the particular corporation or the related corporation, as 
the case may be, to be held by the employee for the employee’s 
own benefit, or 


(d) in respect of an employee of the lender or creditor to enable 
or assist the employee to acquire a motor vehicle to be used by 
the employee in the performance of the duties of the employee’s 
office or employment, 


where 


(e) it is reasonable to conclude that the employee or the em- 
ployee’s spouse or common-law partner received the loan, or be- 
came indebted, because of the employee’s employment and not 
because of any person’s share-holdings, and 


(f) at the time the loan was made or the debt was incurred, bona 
fide arrangements were made for repayment of the loan or debt 
within a reasonable time. 
Related Provisions: 15(2.7)— Deemed specified employee of a partnership; 
80.4(2), (3) — Deemed interest. 
History: Paras. 15(2.4)(b) and (e) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 ef seq., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 248(1)“com- 
mon-law partner”. 


Subsec. 15(2.4) added by 1998, c. 19, subsec. 75(2), applicable to loans made and in- 
debtedness arising in 1990 et seq., except that in its application to loans made and 
indebtedness arising before April 26, 1995, subsec. 15(2.4) shall be read without refer- 
ence to paragraph (e). 


Interpretation Bulletins: IT-119R4: Debts of shareholders and certain persons con- 
nected with shareholders. 


(2.5) When s. 15(2) not to apply — certain trusts — Subsec- 
tion (2) does not apply to a loan made or a debt that arose in respect 
of a trust where 


(a) the lender or creditor is a private corporation; 
(b) the corporation is the settlor and sole beneficiary of the trust; 


(c) the sole purpose of the trust is to facilitate the purchase and 
sale of the shares of the corporation, or of another corporation 
related to the corporation, for an amount equal to their fair mar- 
ket value at the time of the purchase or sale, as the case may be, 
from or to the employees of the corporation or of the related 
corporation (other than employees who are specified employees 
of the corporation or of another corporation related to the corpo- 
ration), as the case may be; and 


(d) at the time the loan was made or the debt incurred, bona fide 
arrangements were made for repayment of the loan or debt 
within a reasonable time. 
Related Provisions: 15(2.7) Deemed specified employee of a partnership; 
80.4(2), (3) — Deemed interest. 
History: Subsec. 15(2.5) added by 1998, c. 19, subsec. 75(2), applicable to loans made 
and indebtedness arising in 1990 et seq., except that in its application to loans made 
and indebtedness arising before June 20, 1996, subsec. 15(2.5) shall be read without 
reference to “(other than employees who are specified employees of the corporation or 


of another corporation related to the corporation)”. 


Interpretation Bulletins: IT-119R4: Debts of shareholders and certain persons con- 
nected with shareholders. 


S. 15(2.6) 


(2.6) When s. 15(2) not to apply — repayment within one 
year — Subsection (2) does not apply to a loan or an indebtedness 
repaid within one year after the end of the taxation year of the 
lender or creditor in which the loan was made or the indebtedness 
arose, where it is established, by subsequent events or otherwise, 
that the repayment was not part of a series of loans or other transac- 
tions and repayments. 

Related Provisions: 80.4(2), (3) — Deemed interest. 

History: Subsec.. 15(2.6) added by 1998, c. 19, subsec. 75(2), applicable to loans made 
and indebtedness arising in 1990 et seq. ; 
Interpretation Bulletins: IT-119R4: Debts of shareholders and certain persons con- 
nected with shareholders. 

1.T. Technical News: 3 (paragraphs 15(2)(b) and 20(1)q)). 


(2.7) Employee of partnership — For the purpose of this sec- 
tion, an individual who is an employee of a partnership is deemed 
to be a specified employee of the partnership where the individual 
is a specified shareholder of one or more corporations that, in total, 
are entitled, directly or indirectly, to a share of any income or loss 
of the partnership, which share is not less than 10% of the income 
or loss. 

Related Provisions: 248(1) — Definition of “specified employee”. 

History: Subsec. 15(2.7) added by 1998, c. 19, subsec. 75(2), applicable to loans made 
and indebtedness arising in 1990 ef seq. 


interpretation Bulletins: IT-119R4: Debts of shareholders and certain persons con- 
nected with shareholders. 


(3) Interest or dividend on income bond or debenture — 
An amount paid as interest or a dividend by a corporation resident 
in Canada to a taxpayer in respect of an income bond or income 
debenture shall be deemed to have been paid by the corporation and 
received by the taxpayer as a dividend on a share of the capital 
stock of the corporation, unless the corporation is entitled to deduct 
the amount so paid in computing its income. 

Related Provisions: 15(4) — Where paid by corporation not resident in Canada; 
15.1(1), 15.2(1) — Parallel treatment for small business development bonds and small 
business bonds; 18(1)(g) — Payment on income bonds; 112(2.1) — Where no deduc- 
tions permitted; 214(3) — Non-residents’ Canadian income; 258(2) — Deemed divi- 
dend on preferred share. 

Selected Cases [subsec. 15(3)]: R. v. Canadian Pacific Ltd. (No. 1), [1977] 


C.T.C. 606 (FCA) (Interest on income bonds paid by U.S. subsidiary permitted treat- 
ment as deemed dividend). 


Interpretation Bulletins: IT-52R4: Income bonds and income debentures 
(archived); IT-243R4: Dividend refund to private corporations; IT-527: Distress pre- 
ferred shares. 


(4) Idem, where corporation not resident — An amount paid 
as interest or a dividend by a corporation not resident in Canada to a 
taxpayer in respect of an income bond or income debenture shall be 
deemed to have been received by the taxpayer as a dividend on a 
share of the capital stock of the corporation unless the amount so 
paid was, under the laws of the country in which the corporation 
was resident, deductible in computing the amount for the year on 
which the corporation was liable to pay income or profits tax im- 
posed by the government of that country. 

Related Provisions: 15(3)— Where paid by corporation resident in Canada; 


18(1)(g) — Payment on income bonds; 214(3) — Non-residents’ Canadian income; 
258 — Deemed dividend on preferred share. 


Interpretation Bulletins: [T-52R4: Income bonds and income debentures (archived). 


(5) Automobile benefit — For the purposes of subsection (1), the 
value of the benefit to be included in computing a shareholder’s 
income for a taxation year with respect to an automobile made 
available to the shareholder, or a person related to the shareholder, 
by a corporation shall (except where an amount is determined under 
subparagraph 6(1)(e)(i) in respect of the automobile in computing 
the shareholder’s income for the year) be computed on the assump- 
tion that subsections 6(1), (1.1), (2) and (7) apply, with such modi- 
fications as the circumstances require, and as though the references 
therein to “the employer of the taxpayer’, “the taxpayer’s em- 
ployer” and “the employer” were read as “the corporation”. 


Related Provisions: 15(7)— Application: 214(3)(a) — Non-residents’ Canadian 
income. 
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History: Subsec. 15(5) amended by 1997, c. 10, subsec. 269(2), applicable to 1996 er 
seg. Subsec. (5) formerly read: : 


(5) For the purpose of subsection (1), the value of the benefit to be included in 
computing a shareholder’s income for a taxation year with respect to an automo- 
bile made available to the shareholder, or a person related to the shareholder, by 
a corporation shall (except where an amount is determined under subparagraph 
6(1)(e)(i) in respect of the automobile in computing the shareholder’s income for 
the year) be computed on the assumption that subsections 6(1), (1.1) and (2) 
apply, with such modifications as the circumstances require, and as though the 
references therein to “the employer of the taxpayer’, “the taxpayer’s employer” 
and “the employer” were read as “the corporation”. 
Subsec. 15(5) substituted by 1994, c. 21, subsec..9(3), applicable to 1993 et seg. That 
subsec. formerly read: 

(5) For the purposes of subsection (1), the value of the benefit to be included in 
computing the income of a shareholder for a taxation year with respect to an 
automobile made available to the shareholder, or to a person related to the share- 
holder, by a corporation shall, except when an amount has been included in com- 
puting the shareholder’s income by virtue of paragraph 6(1)(e) in respect of the 
automobile, be computed on the assumption that subsections 6(1), (2) and (2.2) 
apply, with such modifications as the circumstances require, and as though the 
references in those subsections to “the employer” or “the taxpayer’s employer”, 
as the case may be, were read as references to “the corporation”. 


Regulations: 200(2)(h), 200(4) Gnformation returns). 


Interpretation Bulletins: IT-63R5: Benefits. including standby charge for an auto- 
mobile, from the personal use of a motor vehicle supplied by an employer — after 
1992. 


Forms: T2 SCH 11: Transactions with shareholders, officers, or employees. 


(6) [Repealed under former Act] 


(7) Application of subsecs. (1), (2) and (5) — For greater cer- 
tainty, subsections (1), (2) and (5) are applicable in computing, for 
the purposes of this Part, the income of a shareholder or of a person 
or partnership whether or not the corporation, or the lender or credi- 
tor, as the case may be, was resident or carried on business in 
Canada. 

Interpretation Bulletins: IT-63R5: Benefits, including standby charge for an auto- 
mobile, from the personal use of a motor vehicle supplied by an employer — after 


1992: IT-119R4: Debts of shareholders and certain persons connected with sharehold- 
ers; IT-432R2: Benefits conferred on shareholders. 


Forms: T2 SCH 11: Transactions with shareholders, officers, or employees. 


(8) [Repealed] 


History: Subsec. 15(8) repealed by 1998, c. 19, subsec. 75(3), applicable to loans 
made and indebtedness arising in 1990 er seg. The subsec. formerly read: 


(8) Where subsec. (2) does not apply — Subsection (2) does not apply in 
respect of indebtedness between non-resident persons. 


(9) Deemed benefit to shareholder by corporation — 
Where an amount in respect of a loan or debt is deemed by section 
80.4 to be a benefit received by a person or partnership in a taxation 
year, the amount is deemed for the purpose of subsection (1) to be a 
benefit conferred in the year on a shareholder, unless subsection 
6(9) or paragraph 12(1)(w) applies to the amount. 


History: Subsec. 15(9) amended by 1998, c. 19, subsec. 75(4), applicable to taxation 
years that end after November 1991. The subsec. formerly read: 


(9) Where an amount in respect of a loan or debt is deemed by section 80.4 to be 
a benefit received by a person or partnership in a taxation year, the amount of the 
loan or debt (other than any amount to which subsection 6(9) or paragraph 
12(1)(w) applies) shall be deemed for the purposes of subsection (1) to be a 
benefit conferred in the year on a shareholder. 


Regulations: 200(2)(i) (information return). 


Interpretation Bulletins: [T-119R4: Debts of shareholders and certain persons con- 
nected with shareholders; IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt. 


Transfer Pricing Memoranda: TPM-02: Repatriation of funds by non-residents — 
Part XIII assessments. 


Definitions [s. 15]: “Act” — Interpretation Act 35(1); “amount”, “business” — 
248(1); ““Canada” — 255; “carried on business in Canada” — 253: “class” — 248(6); 


“common share”, “common-law partner” — 248(1); “connected” — 15(2.1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “dividend”, “employee” — 248(1); “forgiven 
amount’ — 15(1.21); “goods and services tax”, “income bond”, “income debenture”, 


“individual” — 248(1); “legislature” — Interpretation Act 35(1); “motor vehicle” — 
248(1); “obligation” — 248(26); “paid-up capital” — 89(1), 248(1); “person”, “pro- 
perty” — 248(1); “province” — Interpretation Act 35(1); “resident in Canada” — 
94(3)(a)(vili), 250; “series” — 248(10); “share”, “shareholder” — 248(1); “specified 
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employee” — 15(2.7), 248(1); “specified shareholder”, “stock dividend’ — 248(1); 
“taxation year” — 249; “taxpayer” — 248(1). 


15.1 (1) Interest on small business development bonds — 
Any amount received by a taxpayer as or on account of interest on a 
small business development bond shall, except for the purposes of 
Part IV, be deemed to have been received as a taxable dividend. 


Related Provisions: 15(3) — Parallel rule for income bonds; 15.2(1) — Parallel rule 
for small business bonds. 


(2) Rules for small business development bonds — Where 
a corporation (in this section referred to as the “‘issuer”) has issued 
an obligation that is at any time a small business development bond, 
notwithstanding any other provision of this Act, 


(a) in computing the issuer’s income for a taxation year, no de- 
duction shall be made in respect of any amount paid or payable 
(depending on the method regularly followed in computing the 
issuer’s income) as or on account of interest on the obligation in 
respect of a period that includes that time; 


(b) except for the purpose of subsection 129(1), to the extent that 
any amount paid by the issuer as or on account of interest on the 
obligation is not allowed as a deduction because of paragraph 
(a), it shall, when paid, be deemed to have been paid as a taxable 
dividend; and 


(c) except for the purposes of paragraph 125(1)(b), the issuer’s 
taxable income for any taxation year that includes..a period 
throughout which the obligation was a small business develop- 
ment bond but 


(i) the issuer was not an eligible small business corporation, 
or 


(11) all or substantially all of the proceeds from the issue of 
the obligation cannot reasonably be regarded as having been 
used by the issuer. or a corporation with which it was not 
dealing at arm’s length in the financing of an active business 
carried on in Canada immediately before the obligation was 
issued 


shall be deemed to be an amount equal to the total of 


(iii) the amount paid or payable (depending on the method 
regularly followed in computing the issuer’s income) as or 
on account of interest on the obligation in respect of that pe- 
riod, and 


(iv) the issuer’s taxable income otherwise determined for the 
year. 


(3) Definitions — In this section, 


“eligible small business corporation” at any time means a taxable 
Canadian corporation that at that time is 


(a) a small business corporation, or 


(b) a cooperative corporation (within the meaning assigned by 
subsection 136(2)) all or substantially all of the assets of which 
are used in an active business carried on by it in Canada; 


“joint election’? means an election that is made in prescribed form, 
containing prescribed information, jointly by the issuer of an obli- 
gation and the person who is the holder of the obligation at the time 
of the election, that is filed with the Minister by the holder, and in 
which the holder and the issuer elect that this section apply to the 
obligation; 


“majority interest partner” — [Repealed] 


History: The definition “majority interest partner” in subsec. 15.1(3) repealed by 

1998, c. 19, s. 76, applicable after April 26, 1995. The definition formerly read: 
“majority interest partner” of a partnership means a taxpayer who, if subsection 
97(3.1) applied to this section, would be deemed to be a majority interest partner 
of the partnership; 


“qualifying debt obligation” of a corporation at a particular time 
means an obligation that is a bond, debenture, bill, note, mortgage, 


S. 15.1(4) 


hypothecary claim or similar obligation issued after February 25, 
1992 and before 1995, 


. (a) the principal amount of which is not less than $10,000 or 
more than $500,000, 


(b) that is issued for a term of not more than 5 years and, except 
in the event of a failure or default under the terms or conditions 
of the obligation, not less than one year, and 


(c) that was issued not more than 5 years before the particular 
time, 


if the obligation is issued by the corporation 


(d) as part of a proposal to, or an arrangement with, its creditors 
that has been approved by a court under the Bankruptcy and In- 
solvency Act, 


(e) at a time when all or substantially all of its assets are under 
the control of a receiver, receiver-manager, sequestrator or trus- 
tee in bankruptcy, or 


(f) at a time when, because of financial difficulty, the corpora- 

tion is in default, or could reasonably be expected to default, on 

a debt held by a person with whom the corporation was dealing 

at arm’s length and the obligation is issued, in whole or in part, 

directly or indirectly in exchange or substitution for that debt; 
History: The opening words of the definition “qualifying debt obligation” in subsec. 
15.1(3) amended to add “hypothecary claim” by 2001, c. 17, s. 198, in force June 14, 
2001. 


The opening words of the definition of “qualifying debt obligation” in subsec. 15.1(3) 
amended by 1994, c. 8, subsec. 1(1), applicable to obligations issued after 1992; and, 
for the purpose of the definition “small business development bond” in subsec. 15.1(3), 
an election made before August 11, 1994 in respect of an obligation issued after 1992 
and before 1995 shall be deemed to have been made within 90 days after the day the 
obligation was issued. The opening words formerly read: 


“qualifying debt obligation” of a corporation at a particular time means an obli- 
gation that is a bond, debenture, bill, note, mortgage or similar obligation issued 
after December 11, 1979 and before 1988 or after February 25, 1992 and before 
1993, 


“small business development bond” at any time means 


(a) an obligation that is at that time a qualifying debt obligation 
issued after 1981 and before 1988 by a Canadian-controlled pri- 
vate corporation in respect of which a joint election was made 
within 90 days after the later of its issue date and March 30, 
1983, 


(b) an obligation that is at that time a qualifying debt obligation 
issued after February 25, 1992 by a Canadian-controlled private 
corporation in respect of which a joint election was made within 
90 days after its issue date, or 


(c) an obligation that is at that time a qualifying debt obligation 
issued by a Canadian-controlled private corporation if 


(i) it is reasonable to consider that the corporation and the 
holder of the obligation intended that this section apply to the 
obligation, having regard to such factors as may be relevant, 
including the rate of interest stipulated under the terms of the 
obligation and the manner in which the corporation and the 
holder have treated the obligation for the purposes of this 
Act, and 


(ii) the holder files with the Minister a joint election in re- 
spect of the obligation within 90 days after the date of notifi- 
cation by the Minister that a joint election in respect of the 
obligation has not been filed. 


Related Provisions: 248(1)‘‘small business development bond’ — Definition ap- 
plies to entire Act. 


(4) Money borrowed — Notwithstanding any other provision of 
this Act, an amount paid or payable by a taxpayer pursuant to a 
legal obligation to pay interest on borrowed money used for the 
purpose of acquiring a small business development bond shall be 
deemed to be an amount paid or payable, as the case may be, on 
borrowed money used for the purpose of earning income from a 
business or property. 


S. 15.1(5) Income Tax Act, 


(5) False declaration — Where the Minister establishes that an 
issuer has knowingly or under circumstances amounting to gross 
negligence made a false declaration in a joint election in respect of 
an obligation, the reference in subparagraph (2)(c)(iii) to “the 
amount paid or payable” shall in respect of the obligation be read as 
a reference to “3 times the amount paid or payable”. 


(6) Disqualification — Where at a particular time an issuer 
makes a joint election in respect of an obligation and 


(a) the issuer or any other corporation associated at the time the 
obligation was issued with the issuer, 


(b) an individual who controls or is a member of a related group 
that controls the issuer, or 


(c) a partnership any member of which, who is a majority inter- 
est partner of the partnership, controls, or is a member of a re- 
lated group that controls, the issuer 


had at or before the particular time made a joint election in respect 
of any small business development bond or small business bond, as 
the case may be, for the purposes of this section, the issuer shall be 
deemed not to be an eligible small business corporation in respect 
of the obligation. 


(7). Exception — Subsection (6) does not apply in respect of an 
obligation issued at any time where the issue price of the obligation 
does not exceed the amount, if any, by which 


(a) $500,000 
exceeds 


(b) the total of all amounts each of which is the principal amount 
outstanding immediately after that time in respect of 


(i) another obligation that is a small business development 
bond issued by 


(A) the issuer, or 
(B) a corporation associated with the issuer, or 
(ii) a small business bond issued by 


(A) an individual who controls, or is a member of a re- 
lated group that controls, the issuer, or 


(B) a partnership any member of which, who is a majority 
interest partner of the partnership, controls, or is a mem- 
ber of a related group that controls, the issuer. 


Related Provisions [s. 15.1]: 136 — Cooperative not private corporation — excep- 
tion; 143(1)(k) — Communal organization (e.g. Hutterite colony) may issue small busi- 
ness development bond. 


History [s. 15.1]: S. 15.1 substituted by 1994, c. 7, Sch. VIII (1993, c, 24), s. 6, 
applicable to obligations issued after February 25, 1992. For the purpose of the defini- 
tion “small business development bond” in subsec. 15.1(3), an election made in respect 
of an obligation after February 25, 1992 and before September 9, 1993, shall be 
deemed to have been made within 90 days after the day the obligation was issued. S. 
15.1 formerly read: 


15.1 (1) Small business development bond — Any amount received by a tax- 
payer as or on account of interest in respect of a small business development 
bond shall, except for the purposes of Part IV, be deemed to have been received 
as a taxable dividend. 


(2) |\dem — Where a corporation, in this section referred to as the “issuer”, has 
issued an obligation that is at any time a small business development bond, not- 
withstanding any other provision of this Act, the following rules apply: 


(a) in computing the income of the issuer for a taxation year, no deduction 
shall be made in respect of any amount paid or payable (depending on the 
method regularly followed by the issuer in computing its income) for a pe- 
riod that includes that time as or on account of interest on the bond; 


(b) except for the purposes of subsection 129(1), to the extent that any 
amount paid by the issuer as or on account of interest on the bond is not 
allowed as a deduction by virtue of paragraph (a), it shall, when paid, be 
deemed to have been paid as a taxable dividend; and 


(c) [Repealed under former Act] 


(d) except for the purposes of paragraph 125(1)(b), the taxable income of the 
issuer for any taxation year that includes a period throughout which the obli- 
gation was a small business development bond shall, where 


(i) the issuer was not an eligible small business corporation, 
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(ii) the property acquired with the proceeds of the bond or the property 
referred to in subparagraph (d)(iii) of the definition “qualifying debt ob- 
ligation” in subsection (3) 


(A) was not property used for specified purposes by the issuer, or 
(B) was not owned by the issuer, or 


(iii) all or substantially all of the proceeds from the issue of an obliga- 
tion issued in circumstances described in subparagraphs (e)(i) to (iii) of 
the defintion “qualifying debt obligation” in subsection (3) cannot rea- 
sonably be regarded as having been used by the issuer or a corporation 
with which it was not dealing at arm’s length in the financing of an 
active business carried on in Canada immediately before the time of its 
issuance, 


be deemed to be an amount equal to the total of 


(iv) the amount paid or payable (depending on the method regularly fol- 
lowed by the issuer in computing its income) for that period as or on 
account of interest on the obligation, and 


(v) its taxable income otherwise determined for the year. 
(3) Definitions — In this section, 


“eligible small business corporation” at any time means a taxable Canadian cor- 
poration that at that time is 


(a) a small business corporation, or 


(b) a cooperative corporation (within the meaning assigned by subsection 
136(2)) all or substantially all of the assets of which are used in an active 
business carried on by it in Canada; 


‘joint election” means an election made in prescribed form jointly by the issuer 
of an obligation and the person who is the holder of the obligation at the election 
time and filed with the Minister by the holder in which the issuer and the holder 
elect that the provisions of this section apply with respect to that obligation and 
in which the issuer declares that 


(a) it is an eligible small business corporation, and 


(b) the property, if any, acquired with the proceeds of or financed or refi- 

nanced by the obligation is property used for specified purposes; 
“property used for specified purposes” means property used primarily in the car- 
rying on of an active business in Canada but does not include 


(a) property that is used by an issuer primarily for the purpose of being 
leased to any person, other than an eligible small business corporation, 


(i) that does not use the property primarily for the purpose of leasing it 
to any other person, and 


(ii) that would be associated with the issuer if this Act were read without 
reference to paragraph 251(5)(b), or 


(b) property used in a business carried on by an issuer as a member of a 
partnership; 


“qualifying debt obligation” of a corporation at any particular time means an 
obligation that is a bond, debenture, bill, note, mortgage or similar obligation 
issued after December 11, 1979 and before 1988, 


(a) the principal amount of which is not less than $10,000 or more than 
$500,000, 


(b) that is issued for a term of not more than five years and, except in the 
event of a failure or default under the terms or conditions of the obligation, 
not less than one year, and 


(c) that was issued not more than five years before the particular time 

if 
(d) all of the proceeds from the issuance before February 1, 1982 of the 
obligation are used by the corporation 


(i) to acquire after December 11, 1979 and before February 1, 1982 pro- 
perty that is specified property of the corporation, 


(ii) to finance qualified expenditures (within the meaning assigned by 
paragraph 127(10.1)(c)) made by the corporation after December 11, 
1979 and before February 1, 1982 in respect of scientific research, 


(iii) to repay at any time before February 1, 1982, in whole or in part, 
one or more obligations of the corporation to the extent of an amount 
not exceeding the cost to the corporation of property referred to in sub- 
paragraph (i) or qualified expenditures referred to in subparagraph (ii) 
that was acquired or that were incurred by the corporation after Decem- 
ber 11, 1979 and before the time of the repayment, or 


(iv) for any combination of purposes described in subparagraphs (i) to 
(iii), or 
(e) the obligation is issued by the corporation 


(i) as part of a proposal to, or an arrangement with, its creditors that has 
been approved by a court under the Bankruptcy and Insolvency Act; 


(ii) at a time when all or substantially all of its assets are under the con- 
trol of a receiver, receiver-manager, sequestrator or trustee in bank- 
ruptcy, or 
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(ili) at a time when, by reason of financial difficulty, the corporation is 
in default, or could reasonably be expected to default, on a debt held by 
a person with whom the corporation was dealing at arm’s length and it is 
issued, in whole or in part, directly or indirectly in exchange or substitu- 
tion for that debt; 


“small business development bond” at any time means 


(a) an obligation that is at that time a qualifying debt obligation issued 
before 1982 by a Canadian-controlled private corporation in respect of 
which a joint election was made at a particular time that is within 90 days 
after the later of its issue date and February 26, 1981, or 


(b) an obligation that is at that time a qualifying debt obligation issued after 
1981 by a Canadian-controlled private corporation in respect of which a 
joint election was made at a particular time that is within 90 days after the 
later of its issue date and March 30, 1983; 


“specified property” of an issuer means property acquired by the issuer that is 


(a) depreciable property that has not been used for any purpose whatever 
before it was acquired by the issuer, or 


(b) capital property that is land (excluding any building or other structure 
affixed to land) other than land acquired by the issuer from a person with 
whom it was not dealing at arm’s length, 


but does not include any 
(c) automobile, or 


(d) transportation equipment used principally for the purpose of transporting 
persons other than passengers who pay for the transportation services. 


(4) Presumption — Where an issuer has disposed of specified property, for the 
purposes of paragraph (2)(d), the property shall be deemed to be owned by the 
issuer and to be property used for specified purposes if, in the thirty day period 
after the date of disposition of the property, the principal amount of the obliga- 
tion is reduced by an amount not less than the amount by which the proceeds of 
disposition to the issuer of the property exceed the expense incurred by it in 
disposing of the property. 

(5) Idem — Notwithstanding any other provision of this Act, an amount paid or 
payable by a taxpayer pursuant to a legal obligation to pay interest on borrowed 
money used for the purpose of acquiring a small business development bond 
shall be deemed to be an amount paid or payable, as the case may be, on bor- 
rowed money used for the purpose of earning income from a business or 
property. 

(6) False declaration — Where an issuer knowingly or under circumstances 
amounting to gross negligence makes a false declaration in a joint election in 
respect of an obligation, the reference in subparagraph (2)(d)(iv) to “the amount” 
shall in respect of the issuer be read as a reference to “3 times the amount”. 
(7) Presumption — Where at any particular time an issuer makes a joint elec- 
tion in respect of an obligation and at or before that time the issuer or any other 
corporation associated with the issuer at or before that time makes or has made a 
joint election in respect of any other obligation, for the purposes of this section, 
the issuer shall be deemed not to be an eligible small business corporation. 


(8) Idem — For the purposes of this section, where an eligible small business 
corporation has acquired property from another person who did not deal at arm’s 
length with the corporation immediately after the acquisition, the corporation 
shall be deemed to have acquired the property 


(a) from the person from whom that other person acquired the property; and 
(b) at the time the other person acquired the property. 


(9) Exception — Where an issuer or any corporation associated with the issuer 
has made a joint election in respect of a small business development bond, sub- 
section (7) shall not apply with respect to the issuer and any corporation associ- 
ated with that issuer that would, but for that subsection, be an eligible small 
business corporation in respect of any obligation issued at any particular time 
after May 23, 1985 in circumstances described in any of subparagraphs (e)(i) to 
(iii) of the definition “qualifying debt obligation” in subsection (3), if the issue 
price of any such bond does not exceed the amount, if any, by which 


(a) $500,000 
exceeds 
(b) the total of all amounts each of which is the principal amount outstanding 
at that time in respect of 
(i) a small business development bond issued 
(A) before the particular time by the issuer, Or 
(B) at or before the particular time by a corporation associated with 
the issuer, or 
(ii) a small business bond issued at or before the particular time by 
(A) an individual who controls or is a member of a related group 
that controls the issuer, or 


(B) a partnership any member of which is a person who isa major- 
ity interest partner of the partnership (within the meaning assigned 
by subsection 97(3.1)) and who controls, or is a member of a related 
group that controls, the issuer. 
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(10) Presumption — Notwithstanding the definition “small business develop- 
ment bond” in subsection (3), where the holder of a qualifying debt obligation 
issued by a Canadian-controlled private corporation has not filed with the Min- 
ister a joint election within the time referred to in that definition and, after the 

“issue of the qualifying debt obligation, the corporation has not issued a small 
business development bond, other than a small business development bond that 
is an obligation described in paragraph (e) of the definition ‘ qualifying debt obli- 
gation” in subsection (3), the obligation shall be deemed to be a small business 
development bond if 


(a) it is reasonable to consider that the corporation and the holder intended 
that this section would apply to the obligation having regard to such factors 
as may be relevant, including the rate of interest stipulated under the terms 
of the obligation and the manner in which the corporation and the holder 
have treated the obligation for the purposes of this Act; and 


(b) the holder files with the Minister a joint election within 90 days from the 
later of 


(i) the date of notification by the Minister that a joint election in respect 
of the obligation has not been filed pursuant to the definition “small bus- 
iness development bond” in subsection (3), and 


(ii) March 30, 1983 


(11) Penalties — For the purpose of subsection 163(3), where an amount is ad- 
ded to the taxable income of an issuer by virtue of subsection (6), the amount 
shall be deemed to be a penalty assessed by the Minister under section 163. 


(12) Replacement property — Where, at any time after December 11, 1979, an 
amount has become receivable by a corporation as proceeds of disposition 
(within the meaning assigned by paragraph (b), (c) or (d) of the definition “pro- 
ceeds of disposition” in subsection 13(21) or paragraph (b), (c) or (d) of the defi- 
nition of that expression in section 54) of specified property and the corporation 
has, before the end of the first taxation year following the taxation year in which 
an amount in respect of the disposition of the specified property has become 
receivable, acquired a replacement property (within the meaning assigned by 
subsection 13(4.1) or 44(5)) that is specified property, for the purpose of subsec- 
tion (4) the cost to the corporation of its replacement property shall be deemed to 
be an expense incurred by it in disposing of the specified property. 


Cl. 15.1(3)(b)(iv)(A) amended by 1994, c. 7, Sch. V (1992, c. 27), para. 90(1)(q), to 
substitute “Bankruptcy and Insolvency Act” for “Bankruptcy Act’, in force November 
30, 1992. 


Definitions [s. 15.1]: “active business”, “amount” — 248(1); “arm’s length” — 
251(1); “associated” — 256; “borrowed money”, “business” — 248(1); “Canada” — 
255; “Canadian-controlled private corporation” — 125(7), 248(1); “corporation” — 
248(1), Interpretation Act 35(1); “eligible small business corporation” — 15.1(3); “in- 
dividual” — 248(1); “issuer” 15.1(2); “joint election” — 15.1(3); “majority interest 
partner’, “Minister”, “person’’, “prescribed”, “principal amount”, “property” — 248(1); 
“qualifying debt obligation” — 15.1(3); “related group” — 251(4); “small business 
bond” — 15.2(3), 248(1); “small business corporation” — 248(1); “small business de- 
velopment bond” — 15.1(3), 248(1); “taxable Canadian corporation’, “taxable divi- 
dend” — 89(1), 248(1); “taxable income” — 2(2), 248(1); “taxation year’ — 249; 
“taxpayer — 248(1). 


Interpretation Bulletins [s. 15.1]: IT-507R: Small business development bonds and 
small business bonds (archived). 


15.2 (1) Interest on small business bond — Any amount re- 
ceived by a taxpayer as or on account of interest on a small business 
bond shall, except for the purposes of Part IV, be deemed to have 
been received as a taxable dividend from a taxable Canadian 
corporation. 


Related Provisions: 15(3) — Parallel rule for income bonds; 15.1(1) — Parallel rule 
for small business development bonds. 


(2) Rules for small business bonds — Where an individual or 
a partnership (in this section referred to as the “issuer’’) has issued 
an obligation that is at any time a small business bond, notwith- 
standing any other provision of this Act, 


(a) in computing the issuer’s income for a taxation year, no de- 
duction shall be made in respect of any amount paid or payable 
(depending on the method regularly followed in computing the 
issuer’s income) as or on account of interest on the bond in re- 
spect of a period that includes that time; and 


(b) for any taxation year that includes a period throughout which 
the obligation was a small business bond but 


(i) the issuer was not an eligible issuer, or 


(ii) all or substantially all of the proceeds from the issue of 
the obligation were not used by the issuer in the financing of 
an active business carried on by the issuer in Canada imme- 
diately before the time of the issue of the obligation, 


S. 15.2(2)(b) 


there shall be added to the tax otherwise payable under this Part 
by the issuer for that taxation year an amount equal to 29% of 
the amount of interest paid or payable (depending on the method 
regularly followed in computing the issuer’s income) in respect 
of the bond for that period. 


(3) Definitions — In this section, 


“eligible issuer” at any time means 


(a) an individual (other than a trust) who is resident in Canada 
and who 


(i) has not made a joint election before that time in respect of 
a small business bond, 


(ii) is not a majority interest partner of a partnership that has 
made a joint election before that time in respect of a small 
business bond, and 


(iii) neither controls nor is a member of a related group that 
controls 


(A) a corporation that has made a joint election before 
that time in respect of a small business development 
bond, or 


(B) a corporation that is associated with a corporation re- 
ferred to in clause (A), or 


(b) a partnership 


(i) each member of which is an individual (other than a trust) 
who is resident in Canada, 


(ii) each majority interest partner, if any, of which is an eligi- 
ble issuer, and 


(iii) that has not made a joint election before that time in re- 
spect of a small business bond; 


“joint election’? means an election that is made in prescribed form, 
containing prescribed information, jointly by the issuer of an obli- 
gation and the person who is the holder of the obligation at the time 
of the election, that is filed with the Minister by the holder and in 
which the holder and the issuer elect that the provisions of this sec- 
tion apply with respect to that obligation; 


Related Provisions: 96(3) — Election by partners. 


“majority interest partner’ — [Repealed] 

History: The definition “majority interest partner” in subsec. 15.2(3) repealed by 

1998, c. 19, s. 77, applicable after April 26, 1995. The definition formerly read:! 
“majority interest partner’ of a partnership means a taxpayer who, if subsection 


97(3.1) applied to this section, would be deemed to be a majority interest partner 
of the partnership; 


“qualifying debt obligation” of an issuer at a particular time 
means an obligation that is a bill, note, mortgage, hypothecary 
claim or similar obligation issued after February 25, 1992 and 
before 1995, 


(a) the principal amount of which is not less than $10,000 or 
more than $500,000, 


(b) that is issued for a term of not more than 5 years and, except 
in the event of a failure or default under the terms or conditions 
of the obligation, not less than one year, and 


(c) that was issued not more than 5 years before the particular 
time, 


if the obligation is issued 


(d) as part of a proposal to, or an arrangement with, the issuer’s 
creditors that has been approved by a court under the Bank- 
ruptcy and Insolvency Act, 


(e) at a time when all or substantially all of the issuer’s assets 
are under the control of a receiver, receiver-manager, sequestra- 
tor or trustee in bankruptcy, or 


(f) at a time when, because of financial difficulty, the issuer is in 
default, or could reasonably be expected to default, on a debt 
incurred in the course of the issuer’s business and held by a per- 
son with whom the issuer was dealing at arm’s length or, where 
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the issuer is a partnership, by a person. with whom each member 
of the partnership was dealing at arm’s length, and it is issued, in 
whole or in part, directly or indirectly in exchange or substitu- 
tion for that debt, | 


and the funds from the issue of the obligation are used in Canada in 
a business of the issuer carried on immediately before the time of 
issue; 

History: The opening words of the definition “qualifying debt obligation” in subsec. 
15.2(3) amended to add “hypothecary claim” by 2001, c. 17, s. 199, in force June 14, 
2001. 

The. opening words of the definition of “qualifying debt obligation” in subsec. 15.2(3) 
amended by 1994, c. 8, subsec. 2(1), applicable to obligations issued after 1992; and, 
for the purposes of the definition “small business bond” in subsec. 15.2(3), an election 
made before August 11, 1994 in respect of an obligation issued after 1992 and before 
1995 shall be deemed to have been made within 90 days after the day the obligation 
was issued. The opening words formerly read: 


“qualifying debt obligation” of an issuer at a particular time means an obligation 
that is a bill, note, mortgage or similar obligation issued after November 12, 
1981 and before 1988 or after February 25, 1992 and before 1993, 


“small business bond” at any time means 


(a) an obligation that is at that time a qualifying debt obligation, 
issued by an individual or a partnership, in respect of which a 
joint election was made within 90 days after its issue date, or 


(b) an obligation that is at that time a qualifying debt obligation 
issued by an individual or a partnership if 


(i) it is reasonable to consider that the issuer and the holder 
of the obligation intended that this section apply to the obli- 
gation, having regard to such factors as may be relevant, in- 
cluding the rate of interest stipulated under the terms of the 
obligation and the manner in which the issuer and the holder 
have treated the obligation for the purposes of this Act, and 


(ii) the holder files with the Minister a joint election in re- 
spect of the obligation within 90 days after the date of notifi- 
cation by the Minister that a joint election in respect of the 
obligation has not been filed under paragraph (a). 


Related Provisions: 96(3) — Election by partners; 248(1)*small business bond” — 
Definition applies to entire Act. 


(4) Status of interest — Notwithstanding any other provision of 
this Act, an amount paid or payable by a taxpayer pursuant to a 
legal obligation to pay interest on borrowed money used for the 
purpose of acquiring a small business bond shall be deemed to be 
an amount paid or payable, as the case may be, on borrowed money 
used for the purpose of earning income from a business or property. 


(5) False declaration — Where the Minister establishes that an 
issuer has knowingly or under circumstances amounting to gross 
negligence made a false declaration in a joint election in respect of 
an obligation, the reference in paragraph (2)(b) to “29%” shall, in 
respect of the obligation, be read as a reference to “87%”. 


(6) Partnerships — For the purpose of paragraph (2)(b), in the 
case of an issuer that is a partnership, the expression “tax otherwise 
payable under this Part by the issuer” shall be read as a reference to 
the “tax otherwise payable under this Part by each member of the 
partnership” and each member shall add to that member’s tax other- 
wise payable under this Part for the taxation year that includes the 
period described in paragraph (2)(b) the amount that can reasonably 
be regarded as that member’s share of the amount determined under 
that paragraph with respect to the partnership. 


(7) Deemed eligible issuer — Where, but for subparagraphs 
(a)(), (ii) and (iii) and (b)(ii) of the definition “eligible issuer” in 
subsection (3), an individual or a partnership would be an “eligible 
issuer”, the individual or partnership shall be deemed to be an eligi- 
ble issuer in respect of a small business bond at any time where the 


issue price of the bond does not exceed the amount, if any, by 
which 


(a) $500,000 


Subdivision b — Income or Loss from a Business or Property 


exceeds 


(b) where the issuer is an individual, the total of all amounts 
each of which is the principal amount outstanding immediately 
after that time in respect of 


(i) another obligation that is a small business bond issued by 
(A) the individual, or 


(B) a partnership of which the individual is a majority in- 
terest partner, or 


(ii) a small business development bond issued by 


(A) a corporation that is controlled by the individual or by 
a related group of which the individual is a member, or 


(B) a corporation that is associated with a corporation re- 
ferred to in clause (A), or 


(c) where the issuer is a partnership, the total of all amounts 
each of which is the principal amount outstanding immediately 
after that time in respect of 


(i) another obligation that is a small business bond issued by 
(A) the partnership, 


(B) an individual who is a majority interest partner of the 
partnership, or 


(C) a partnership of which the individual referred to in 
clause (B) is a majority interest partner, or 


(ii) a small business development bond issued by 


(A) a corporation that is controlled by the individual re- 
ferred to in clause (i)(B) or by a related group of which 
the individual is a member, or 


(B) a corporation that is associated with a corporation re- 
ferred to in clause (A). 


History [s. 15.2]: S. 15.2 substituted by 1994, c. 7, Sch. VIII (1993, c. 24), s. 6 
applicable with respect to obligations issued after February 25, 1992. For the purposes 
of the definition “small business bond” in subsec. 15.2(3), an election made in respect 
of an obligation after February 25, 1992 and before September 9, 1993, shall be 
deemed to have been made within 90 days after the day the obligation was issued. S. 
15.2 formerly read: 


15.2 (1) Small business bond — Any amount received by a taxpayer as or on 
account of interest in respect of a small business bond shall, except for the pur- 
poses of Part IV, be deemed to have been received as a taxable dividend from a 
taxable Canadian corporation. 


(2) ldem — Where an individual or partnership (in this section referred to as the 
“jssuer’’) has issued an obligation that is at any time a small business bond, not- 
withstanding any other provision of this Act, the following rules apply: 


(a) in.computing the income of the issuer for a taxation year, no deduction 
shall be made in respect of any amount paid or payable (depending on the 
method regularly followed by the issuer in computing its income) for a pe- 
riod that includes that time as or on account of interest on the bond; and 


(b) for any taxation year that includes a period throughout which the obliga- 
tion was a small business bond but 


(i) the issuer was not an eligible issuer. or 


(ii) all or substantially all of the proceeds from the issue of an obligation 
issued in circumstances described in paragraph (d) of the definition 
“qualifying debt obligation” in subsection(3) were not used by the eligi- 
ble issuer in the financing of an active business carried on by it in Can- 
ada immediately before the time of the issuance of the obligation, 


there shall be added to the tax otherwise payable by the issuer for that taxa- 
tion year an amount equal to 34% of the amount of interest paid or payable 
(depending on the method regularly followed by the issuer in computing its 
income) in respect of the bond for that period. 

(3) Definitions — In this section, 

“eligible issuer” means 
(a) an individual (other than a trust) resident in Canada who has not, or is not 
a majority interest partner (within the meaning assigned by subsection 
97(3.1)) of a partnership that has, previously made a joint election in respect 
of a small business bond or who does not control or is not a member of a 
related group that controls a corporation that has previously made a joint 
election in respect of a small business development bond, or 
(b) a partnership, all the members of which are individuals who are eligible 
issuers under paragraph (a); 

“joint election’ means an election made in prescribed form jointly by the issuer 

of an obligation and the person who is the holder of the obligation at the election 
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time and filed with the Minister by the holder in which the issuer and the holder 
elect that the provisions of this section apply with respect to that obligation and 
in which the issuer declares that 


(a) it is an eligible issuer, and 


(b) the requirements of paragraph (d) of the definition “qualifying debt obli- 
gation” in this subsection have been met; 


“qualifying debt obligation” of an individual or a partnership at any time means 
an obligation that is a bill, note, mortgage or similar obligation issued after No- 
vember 12, 1981 and before 1988, 


(a) the principal amount of which is not less than $10,000 or more than 
$500,000, 


(b) that is issued for a term of not more than’five years and, except in the 
event of a failure or default under the terms or conditions of the obligation, 
not less than one year, and 


(c) that was issued not more than five years before that time 


(d) the obligation is issued 


(i) as part of a proposal to, or an arrangement with, the individual’s or 
partnership’s creditors, as the case may be, that has been approved by a 
court under the Bankruptcy and Insolvency Act, 


(ii) at a time when all or substantially all of the individual’s or partner- 
ship’s assets, as the case’ may be, are under the control of a receiver, 
receiver-manager, sequestrator or trustee in bankruptcy, or 


(iii) at a time’ when, by reason of financial difficulty, the individual or 
partnership is in default, or could reasonably be expected to default, on a 
debt incurred in the course of the business of the individual or partner- 
ship, as the case may be, and held by a person with whom the individual 
or each member of the partnership was dealing at arm’s length and it is 
issued, in whole or in part, directly or indirectly in exchange or substitu- 
tion for that debt, 


and the funds from’ the issuance thereof are used in Canada in a business of 
the individual or partnership carried on immediately before the time of 
issuance; 


“small business bond” at any time means an obligation that is at that time a 
qualifying debt obligation issued by an individual or partnership in respect of 
which a joint election was made at a particular time that is within 90 days after 
the later of its issue date and March 30, 1983. 


(4) Presumption — Notwithstanding any other provision of this Act, an amount 
paid or payable by a taxpayer pursuant to a legal obligation to pay interest on 
borrowed money used for the purpose of acquiring a small business bond shall 
be deemed to be an amount paid or payable, as the case may be, on borrowed 
money used for the purpose of earning income from a business or property. 


(5) False declaration — Where an issuer knowingly or under circumstances 
amounting to gross negligence makes a false declaration in a joint election in 
respect,of an obligation, the reference in paragraph (2)(b) to “34%” shall be read 
as, a reference to “102%”. 


(6) Partnerships — For the purposes of paragraph (2)(b), in the case of an is- 
suer that is a partnership, the expression “tax otherwise payable by the issuer” 
shall be read as a reference to the “tax otherwise payable by each member of the 
partnership” and each member shall add to the member’s tax otherwise payable 
for the taxation year that includes the period described in paragraph (2)(b) the 
amount that can reasonably be regarded as the member’s share of the amount 
determined under that paragraph with respect to the partnership. 


(7) Deemed eligible issuer — Where an individual, a partnership of which the 
individual is ‘a majority interest partner (within the meaning assigned by subsec- 
tion 97(3.1)) or a corporation that is controlled by 

(a) the individual, 

(b) a related group of which the individual is a member, or 


(c) a.member of the partnership who is a majority interest partner of the 

partnership (within the meaning assigned by subsection 97(3.1)) 
has previously made a joint election in respect of a small business bond or, in the 
case of a corporation, a small business development bond, the individual and any 
partnership of which the individual is a majority interest partner (within the 
meaning assigned by subsection 97(3.1)) shall be deemed to be an eligible issuer 
in respect of any additional small business bond that the individual or partnership 
may issue at any particular time after May 23, 1985 if at the particular time the 
issue price of such additional bond does not exceed the amount, if any, by which 


(d) $500,000 
exceeds, 


(e) where the issuer is an individual, the total of all amounts each of which is 
the principal amount outstanding at that particular time in respect of 


(i) another small business bond issued 


(A) before the particular time by the individual, or 
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(B) at or before the particular time by a partnership of which the 
individual is a majority interest partner (within the meaning as- 
signed by subsection 97(3.1)), or 


(ii) a small business development bond issued at or before the particular 
time by 
(A) a corporation that is controlled by the individual, or by a related 
group of which the individual is a member, or 


(B) a corporation that is associated with a corporation referred to in 
clause (A), or 


(f) where the issuer is a partnership, the total of all amounts each of which is 
the principal amount outstanding at that particular time in respect of 


(i) another small business bond issued 
(A) before the particular time by the partnership, or 


(B) at or before the particular time by an individual who is a major- 
ity interest partner of the partnership (within the meaning assigned 
by subsection 97(3.1)), or 


(ii) a small business development bond issued at or before the particular 
time by 


(A) a corporation that is controlled by the individual referred to in 
clause (i)(B) or by a related group of which the individual is a mem- 
ber, or 


(B) a corporation that is associated with a corporation referred to in 
clause (A). 


(8) Presumption — Notwithstanding the definition “small business bond” in 
subsection (3), where the holder of a qualifying debt obligation issued by an 
individual or a partnership has not filed with the Minister a joint election within 
the time referred to in the definition, the obligation shall be deemed to be a small 
business bond if 


(a) it is reasonable to consider that the issuer and the holder intended that 
this section would apply to the obligation having regard to such factors as 
may be relevant, including the rate of interest stipulated under the terms of 
the obligation and the manner in which the issuer and the holder have treated 
the obligation for the purposes of this Act; and 
(b) the holder files with the Minister a joint election within 90 days after the 
date of notification by the Minister that a joint election in respect of the 
obligation has not been filed pursuant to the definition “small business 
bond” in subsection (3). 
(9) Penalty — For the purpose of subsection 163(3), where an amount is added 
to the tax otherwise payable by an issuer by virtue of subsection (5), the amount 
shall be deemed to be a penalty assessed by the Minister under section 163. 
Subpara. (d)(i) of “qualifying debt obligation” in subsec. 15.2(3) amended by 1994, c. 
7, Sch. V (1992, c. 27), para. 90(1)(q), to substitute “Bankruptcy and Insolvency Act” 
for “Bankruptcy Act’, in force November 30, 1992. 
Definitions [s. 15.2]: “active business”, “amount” — 248(1); “arm’s length” — 
251(1); “associated” — 256; “borrowed money”, “business” — 248(1); “Canada” — 
255; “control” — 256(6), (6.1): “corporation” — 248(1), Interpretation Act 35(1); “eli- 
gible issuer” — 15.2(3); “individual” — 248(1); “issuer” — 15.2(2); “joint elec- 
tion” — 15.2(3); “majority interest partner’, ‘“Minister’’, “person”, “prescribed”, “prin- 
cipal amount”, “property” — 248(1); “qualifying debt obligation” — 15.2(3); “related 
group” — 251(4); “resident in Canada’*— 250; “small business bond” — 15.2(3), 
248(1); “small business development bond” — 15.1(3), 248(1); “tax otherwise payable 
under this Part” — 15.2(6); “taxable Canadian corporation’, “taxable dividend” — 
89(1), 248(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), 
(3). 


Interpretation Bulletins [s. 15.2]: IT-S07R: Small business development bonds and 
small business bonds (archived). 


16. (1) Income and capital combined — Where, under a con- 
tract or other arrangement, an amount can reasonably be regarded 
as being in part interest or other amount of an income nature and in 
part an amount of a capital nature, the following rules apply: 


(a) the part of the amount that can reasonably be regarded as 
interest shall, irrespective of when the contract or arrangement 
was made or the form or legal effect thereof, be deemed to be 
interest on a debt obligation held by the person to whom the 
amount is paid or payable; and 


(b) the part of the amount that can reasonably be regarded as an 
amount of an income nature, other than interest, shall, irrespec- 
tive of when the contract or arrangement was made or the form 
or legal effect thereof, be included in the income of the taxpayer 
to whom the amount is paid or payable for the taxation year in 
which the amount was received or became due to the extent it 
has not otherwise been included in the taxpayer’s income. 
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Related Provisions: 12(1)(c) — Interest income; 12(1)(g) — Amount fully taxable 
where based on production or use; 12(3) — Accrual of interest income; 16(4), (5) — 
Application of subsec. (1); 138(12)—‘“‘Gross investment revenue” of an insurer; 
214(2) — Tax on non-residents. 


Selected Cases [subsec. 16(1)]: West Hill Redevelopment Co. v. MNR, [1991] 2 
C.T.C. 83 (FCTD) (Where plaintiff sold condominiums: and took back mortgages at 
below-market interest rates, excess of face value of mortgages over fair market value 
not interest under subsec. 16(1)); Alepin v. R., [1979] C.T.C. 360 (FCTD) (Absent 
agreement to contrary, amounts received apply first to arrears of interest); Rodmon 
Construction Inc. y. R., [1975] C.T.C. 73 (FCTD) (Not reasonable to regard payments 
as part interest where loan is interest free); Vanwest Logging Co. Ltd. v. MNR, [1971] 
C.T.C. 199 (Exch.) (Subsec. 7(1) [now subsec. 16(1)] inapplicable to amount paid by 
instalments without interest; taxpayer's intention relevant). 


Regulations: 201(1)(d) (information return). 


Interpretation Bulletins: IT-233R: Lease-option agreements; sale-leaseback agree- 
ments (archived); IT-265R3: Payments of income and capital combined (archived); IT- 
365R2: Damages, settlements and similar receipts: IT-396R: Interest income; IT-533: 
Interest deductibility and related issues. 


Forms: TS: Statement of investment income; T5 Summ: Return of investment income. 


(2) Obligation issued at discount — Where, in the case of a 
bond, debenture, bill, note, mortgage or similar obligation issued 
after December 20, 1960 and before June 19, 1971 by a person ex- 
empt from tax under section 149, a non-resident person not carrying 
on business in Canada, or a government, municipality or municipal 
or other public body performing a function of government, 


(a) the obligation was issued for an amount that is less than the 
principal amount of the obligation, 


(b) the interest stipulated to be payable on the obligation, ex- 
pressed in terms of an annual rate on 


(i) the principal amount thereof, if no amount is payable on 
account of the principal amount before the maturity of the 
obligation, or 


(ii) the amount outstanding from time to time as or on ac- 
count of the principal amount thereof, in any other case, 


is less than 5%, and 


(c) the yield from the obligation, expressed in terms of an annual 
rate on the amount for which the obligation was issued (which 
annual rate shall, if the terms of the obligation or any agreement 
relating thereto conferred on the holder thereof a right to de- 
mand payment of the principal amount of the obligation or the 
amount outstanding as or on account of the principal amount, as 
the case may be, before the maturity of the obligation, be calcu- 
lated on the basis of the yield that produces the highest annual 
rate obtainable either on the maturity of the obligation or condi- 
tional on the exercise of any such right) exceeds the annual rate 
determined under paragraph (b) by more than '/; thereof, 


the amount by which the principal amount of the obligation exceeds 
the amount for which the obligation was issued shall be included in 
computing the income of the first owner of the obligation who is a 
resident of Canada and is not a person exempt from tax under sec- 
tion 149 or a government, for the taxation year of the owner of the 
obligation in which he, she or it became the owner thereof. 
Related Provisions: 16(5) — Application of subsec. 16(1); 53(1)(g) — Addition to 
adjusted cost base; 142.4(1)“tax basis”(b) — Disposition of specified debt obligation 
by financial institution. 


Interpretation Bulletins: IT-265R3: Payments of income and capital combined 
(archived). 


(3) Obligation issued at discount — Where, in the case of a 
bond, debenture, bill, note, mortgage, hypothecary claim or similar 
obligation (other than an obligation that is a prescribed debt obliga- 
tion for the purpose of subsection 12(9)) issued after June 18, 1971 
by a person exempt, because of section 149, from Part I tax on part 
or on all of the person’s income, a non-resident person not carrying 
on business in Canada or a government, municipality or municipal 
or other public body performing a function of government, 


(a) the obligation was issued for an amount that is less than the 
principal amount of the obligation, and 


(b) the yield from the obligation, expressed in terms of an annual 
rate on the amount for which the obligation was issued (which 
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annual rate shall, if the terms of the obligation or any agreement 
relating thereto conferred on the holder thereof a right to de- 
mand payment of the principal amount of the obligation or the 
amount outstanding as or on account of the principal amount, as 
the case may be, before the maturity of the obligation, be calcu- 
lated on the basis of the yield that produces the highest annual 
rate obtainable either on the maturity of the obligation or condi- 
tional on the exercise of any such right) exceeds +/3 of the inter- 
est stipulated to be payable on the obligation, expressed in terms 
of an annual rate on 


(i) the principal amount of the obligation, if no amount is 
payable on account of the principal amount before the matur- 
ity of the obligation, or 


(ii) the amount outstanding from time to time as or on ac- 
count of the principal amount thereof, in any other case, 


the amount by which the principal amount of the obligation exceeds 
the amount for which the obligation was issued shall be included in 
computing the income of the first owner of the obligation 


(c) who is resident in Canada, 


(d) who is not a government nor a person exempt, because of 
section 149, from tax under this Part on all or part of the per- 
son’s taxable income, and 


(e) of whom the obligation is a capital property, 


for the taxation year in which the owner acquired the obligation. 


Related Provisions: 16(5) — Application of subsec. 16(1); 20(14) — Treatment of 
accrued bond interest; 53(1)(g) — Addition to adjusted cost base; 142.4(1)‘‘tax ba- 
sis’(b) — Disposition of specified debt obligation by financial institution. 

History: The opening words of subsec. 16(3) amended to add “hypothecary claim” by 
2001, c. 17, s. 200, in force June 14, 2001. 

All that portion of subsec. 16(3) after para. (b) substituted by 1994, c. 21, s. 10, appli- 
cable to 1990 et seg. That portion formerly read: 


the amount by which the principal amount of the obligation exceeds the amount 

for which the obligation was issued shall be included in computing the income of 
the first owner of the obligation who is a resident of Canada and is not a person 
exempt from tax under section 149 or a government, for the taxation year of the 
owner of the obligation in which he, she or it became the owner thereof. 


That portion of subsec. 16(3) preceding para. (a) substituted by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 7(1), applicable to 1991 et seg. That portion formerly read: 


(3) Idem — Where, in the case of a bond, debenture, bill, note, mortgage. or sim- 
ilar obligation issued after June 18, 1971 by a person exempt from tax under 
section 149, a non-resident person not carrying on business in Canada, or a gov- 
ernment, municipality or municipal or other public body performing a function 
of government, 

Regulations: 7000(1) (prescribed debt obligation). 

Interpretation Bulletins: IT-265R3: Payments of income and capital combined 

(archived). 


(4) Where subsec. (1) does not apply — Subsection (1) does 
not apply to any amount received by a taxpayer in a taxation year 


(a) as an annuity payment; or 


(b) in satisfaction of the taxpayer’s rights under an annuity 
contract. 


(5) Idem — Subsection (1) does not apply in any case where sub- 
section (2) or (3) applies. 


(6) Indexed debt obligations — Subject to subsection (7) and 
for the purposes of this Act, where at any time in a taxpayer’s taxa- 
tion year 
(a) an interest in an indexed debt obligation is held by the 
taxpayer, 
(i) an amount determined in prescribed manner shall be 
deemed to be received and receivable by the taxpayer in the 
year as interest in respect of the obligation, and 


(ii) an amount determined in prescribed manner shall be 
deemed to be paid and payable in respect of the year by the 
taxpayer as interest under a legal obligation of the taxpayer 
to pay interest on borrowed money used for the purpose of 
earning income from a business or property, 
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(b) an indexed debt obligation is an obligation of the taxpayer, 


(i) an amount determined in prescribed manner shall be 
deemed to be payable in respect of the year by the taxpayer 
as interest in respect of the obligation, and 


(ii) an, amount determined in prescribed manner shall be 
deemed to be received and receivable by the taxpayer in the 
year as interest in respect of the obligation; and 


(c) the taxpayer pays or credits an amount in respect of an 
amount determined under subparagraph (b)(i) in respect of an 
indexed debt obligation, the payment or crediting shall be 
deemed to be a payment or crediting of interest on the 
obligation. 
Related Provisions: 20(1)(c) — Interest deduction; 53(1)(g.1) — Addition to ad- 
Justed cost base; 53(2)(1.1) — Deduction from adjusted cost base; 138(12)‘gross in- 
vestment revenue’G(a) — Gross investment revenue of insurer; 142.3(2) — Indexed 
debt obligation not subject to rules re income from specified debt obligations; 
142.4(1)“tax basis”(e), (n) — Disposition of specified debt obligation by financial in- 
stitution; 214(7) — Sale of obligation by non-resident. 
History: The opening words of subsec. 16(6) amended by 1998, c. 19, subsec. 78(1), 
applicable 
(a) to taxation years that end after September 1997; and 
(b) to a taxpayer’s taxation years:that end after 1995 and before October 1997 
where the taxpayer files an election in accordance with para. 81(11)(b). 
The opening words formerly read: 
(6) For the purposes of this Act, where at any time in a taxpayer’s taxation year 
Subsec. 16(6) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 7(2), applicable to 


| debt obligations issued after October 16, 1991. 


Regulations: 7001 (amounts determined in prescribed manner). 


(7) Impaired indexed debt obligations — Paragraph (6)(a) 
does not apply to a taxpayer in respect of an indexed debt obligation 
for the part of a taxation year throughout which the obligation is 
impaired where an amount in respect of the obligation is deductible 
because of subparagraph 20(1)(1)(i) in computing the taxpayer’s in- 
come for the year. 
History: Subsec. 16(7) added by 1998, c. 19, subsec. 78(2), applicable 

(a) to taxation years that end after September 1997; and 

(b) to a taxpayer’s taxation years that end after 1995 and before October 1997 

where the taxpayer files an election in accordance with para. 81(11)(b). 


Definitions [s. 16]: “amount”, “annuity”, “borrowed money”, “business” — 248(1); 


“Canada” — 255; “capital property” — 54, 248(1); “carrying on business in Can- 
ada” — 253; “indexed debt obligation”, “non-resident”, “prescribed” — 248(1): “pre- 
scribed debt obligation” — Reg. 7000(1); “principal amount’, “property” — 248(1); 


“received” — 248(7); “regulation” — 248(1); “resident of Canada” — 94(3)(a)(vii), 
250; “taxation year’ — 249; “taxpayer” — 248(1). 

Interpretation Bulletins [s. 16]: IT-265R3: Payments of income and capital com- 
bined (archived); IT-533: Interest deductibility and related issues. 


16.1 (1) Leasing properties — Where a taxpayer (in this section 
referred to as the “lessee”) leases tangible property (other than pre- 
scribed property) that would, if the lessee acquired the property, be 
depreciable property of the lessee, from a person resident in Canada 
other than a person whose taxable income is exempt from tax under 
this Part, or from a non-resident person who holds the lease in the 
course of carrying on a business through a permanent establishment 
in Canada, as defined by regulation, any income from which is sub- 
ject to tax under this Part, who owns the property and with whom 
the lessee was dealing at arm’s length (in this section referred to as 
the ‘“‘lessor’’) for a term of more than one year, if the lessee and the 
lessor jointly elect in prescribed form filed with their returns of in- 
come for their respective taxation years that include the particular 
time when the lease began, the following rules apply for the pur- 
pose of computing the income of the lessee for the taxation year 
that includes the particular time and for all subsequent taxation 
years: 


Proposed Amendment — 16.1(1) opening words 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), s. 203, will 
amend the opening words of subsec. 16.1(1) by substituting “, or for civil law corporeal 
property, that is not prescribed property and” for “(other than prescribed property)”. to 
come into force on Royal Assent. 

Technical Notes: See under 12(4). 


S. 16.1(1)(a) 


(a) in respect of amounts paid or payable for the use of, or for 
the right to use, the property, the lease shall be deemed not to be 
a lease; 


(b) the lessee shall be deemed to have acquired the property 
from the lessor at the particular time ata cost equal to its fair 
market value at that time; 


(c) the lessee shall be deemed to have borrowed money from the 
lessor at the particular time, for the purpose of acquiring the pro- 
perty, in a principal amount equal to the fair market value of the 
property at that time; 


(d) interest shall be deemed to accrue on the principal amount of 
the borrowed money outstanding from time to time, com- 
pounded semi-annually, not in advance, at the prescribed rate in 
effect 


(i) at the earlier of 


(A) the time, if any, before the particular time, at which 
the lessee last entered into an agreement to lease the pro- 
perty, and 


(B) the particular time, or 


(ii) where the lease provides that the amount payable by the 
lessee for the use of, or the right to use, the property varies 
according to prevailing interest rates in effect from time to 
time, and the lessee so elects, in respect of all of the property 
that is subject to the lease, in the lessee’s return of income 
under this Part for the taxation year of the lessee in which the 
lease began, at the beginning of the period for which the in- 
terest is being calculated; 


(e) all amounts paid or payable by or on behalf of the lessee for 
the use of, or the right to use, the property in the year shall be 
deemed to be blended payments, paid or payable by the lessee, 
of principal and interest on the borrowed money outstanding 
from time to time, calculated in accordance with paragraph (d), 
applied firstly on account of interest on principal, secondly on 
account of interest on unpaid interest and thirdly on account of 
unpaid principal, if any, and the amount, if any, by which any 
such payment exceeds the total of those amounts shall be 
deemed to be paid or payable on account of interest, and any 
amount deemed by reason of this paragraph to be a payment of 
interest shall be deemed to have been an amount paid or paya- 
ble, as the case may be, pursuant to a legal obligation to pay 
interest in respect of the year on the borrowed money; 


(f) at the time of the expiration or cancellation of the lease, the 
assignment of the lease or the sublease of the property by the 
lessee, the lessee shall (except where subsection (4) applies) be 
deemed to have disposed of the property at that time for pro- 
ceeds of disposition equal to the amount, if any, by which 


(i) the total of 
(A) the amount referred to in paragraph (c), and 


(B) all amounts received or receivable by the lessee in re- 
spect of the cancellation or assignment of the lease or the 
sublease of the property 


exceeds 
(ii) the total of 


(A) all amounts deemed under paragraph (e) to have been 
paid or payable, as the case may be, by the lessee on ac- 
count of the principal amount of the borrowed money, 
and 


(B) all amounts paid or payable by or on behalf of the 
lessee in respect of the cancellation or assignment of the 
lease or the sublease of the property; 


(g) for the purposes of subsections 13(5.2) and (5.3), each 
amount paid or payable by or on behalf of the lessee that would, 
but for this subsection, have been an amount paid or payable for 
the use of, or the right to use, the property shall be deemed to 
have been deducted in computing the lessee’s income.as an 
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amount paid or payable by the lessee for the use of, or ithe right 
to. use, the property after the particular time; 


(h) any amount paid or payable by or on behalf of the fensee 3 in 
respect of the granting or assignment of the lease or the sublease 
of the property that would, but for this paragraph, be the capital 
cost to the lessee of a leasehold interest in the property shall be 
deemed to be an amount paid or payable, as the case may be, by 
the lessee for the use of, or the right to use, the property for the 
remaining term of the lease; and 


(i) where the lessee elects under this subsection in respect of a 
property and, at any time after the lease was entered into, the 
owner of the property is a non-resident person who does not 
hold the lease in the course of carrying’ on a business through a 
permanent establishment in Canada, as defined by regulation, 
any income from which is subject to tax under this Part, for the 
purposes of this subsection the lease shall be deemed to have 
been cancelled at that time. 


Related Provisions: 16.1(5)— Replacement property; 16.1(6) — Additional pro- 
perty; 16.1(7) — Renegotiation of lease; Reg. 1100(1.1)-(1.13) — CCA restrictions on 
leasing property. 


History: The opening words of subsec. 16.1(1),amended by 1999, c, 22, s. 7, applica- 
ble to leases entered into by a.taxpayer or partnership after 3:30 p.m., EDST, August 
18, 1998, other than such leases entered into after that time pursuant to an agreement in 
writing 
(a) made before that time under which the taxpayer or partnership was required to 
enter into the lease, and 


(b) in respect of which there is no agreement or other arrangement under which the 
obligation of the taxpayer or partnership to enter into the lease can be changed, 
reduced or waived if there is a change to the Act or if there is an adverse assess- 
ment under the Act, 


and for the purpose of this application, a lease in respect of which a material change 
has been agreed to by the parties to the lease, effective at any particular time that is 
after 3:30 p.m., EDST, August 18, 1998, is deemed to have been entered into at that 
particular time. The opening words formerly read: 


16.1 (1) Where a taxpayer (in this section referred to as the “‘lessee’’) leases tan- 
gible property (other than prescribed property) that would, if the lessee acquired 
the property, be depreciable property of the lessee, from a person resident in 
Canada (or from a non-resident person who holds the lease in the course of car- 
rying on a business through a permanent establishment in Canada, as defined by 
regulation, any income from which is subject to tax under this Part) who owns 
the property and with whom the lessee was dealing at arm’s length (in this sec- 
tion referred to as the “‘lessor’’) for a term of more than one year, if the lessee and 
the lessor jointly elect in prescribed form filed with their returns of income under 
this Part for their respective taxation years that include the particular time when 
the lease began, the following rules apply for the purposes of computing the 
income of the lessee for the taxation year that includes the particular time and for 
all subsequent taxation years: 


That portion of subsec. 16.1(1) preceding para. (e) substituted by 1994, c. 7, Sch. IL 
(1991, c. 49), subsec. 12(1), applicable to leases and subleases entered into after 10 
p-m. EDST, April 26, 1989, other than 


(a) leases entered into under an agreement in writing entered into at or before 10 
p-m. EDST, April 26, 1989 under which the lessee thereunder has the right to re- 
quire the lease of the property, and 


(b) subleases of properties that are subject to leases described in paragraph (a) or to 
leases entered into at or before 10 p.m. EDST, April 26, 1989, 


except that, with respect to leases and subleases entered into after 10 p.m. EDST, April 
26, 1989 and before June 12, 1989, the subsec. shall be read without reference to the 
words “resident in Canada (or from a non-resident person who holds the lease in the 
course of carrying on a business through a permanent establishment in Canada, as de- 
fined by regulation, any income from which is subject to tax under this Part)” and the 
words “and with whom the lessee was dealing at arm's length”, and, with respéct to 
leases and subleases entered into after June 11, 1989 and before July 13, 1990, the 
subsec. shall be read without reference to cl. (d)(i)(A), to the words “the earlier of” and 
to the words “any income from which is subject to tax under this Part”. _ That portion of 
subsec. 16.1(1) formerly read: 


16.1 (1) Leasing properties — Where, at any particular time, a taxpayer (in this 
section referred to as the “lessee”’) has leased tangible property (other than pre- 
scribed property) that would, if the lessee had acquired the property, have been 
depreciable property of the lessee, from a person resident in Canada (or from a 
person not resident in Canada where the lease is held in the course of carrying on 
a business through a permanent establishment in Canada, as defined by regula- 
tion) who owns the property and with whom the lessee was dealing at arm’s 
length (in this section referred to as the “lessor”) for a term of more than one 
year, if the lessee and the lessor have jointly elected by filing the prescribed form 
with their returns of income under this Part for their respective taxation years 
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that include the time at which the lease was entered into, the following rules 
apply for the purposes of computing the income of the lessee for the taxation 
year that includes the particular time and for all subsequent taxation years: 


(a) the lease shall be deemed not to be a lease; 


(b) the lessee shall be deemed to have acquired the property from the lessor 
at the particular time at a cost equal to its fair market value at that time; 
(c) the lessee shall be deemed to have borrowed money from the lessor at the 
particular time, for the purpose of acquiring the property, in a principal 
amount equal to the fair market value of the property at that time; 

(d) interest shall be deemed to accrue on the principal amount of the bor- 
rowed money outstanding from time to time, compounded semi-annually, 
not in advance, at the prescribed rate in effect at the particular time (or, 
where a particuiar lease provides that the amount paid or payable by the 
lessee for the use of, or the right to use, the property varies according to 
prevailing interest rates in effect from time to time, and the lessee so elects, 
in respect of all of the property that is subject to the particular lease, in the 
lessee’s return of income under this Part for the taxation year of the lessee in 
which the particular lease was entered into, the prescribed rate that is in ef- 
fect at the time the interest is being calculated); 


Para. 16.1(1)(i) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 12(2), applicable 
to leases and subleases entered into after June 11, 1989, other than 


(a) leases entered into under an agreement in writing entered into at or before 10 
p-m. EDST, April 26, 1989 under which the lessee thereunder has the right to re- 
quire the lease of the property, and 


(b) subleases of properties that are subject to leases described in paragraph (a) or to 
leases entered into at or before 10 p.m. EDST, April 26, 1989, 


except that, with respect to such leases and subleases entered into before July 13, 1990, 
para. (i) shall be read without reference to the words “any income from which is sub- 
ject to tax under this Part”. Para. 16.1(1)(i) formerly read: 


(i) where the lessee has made an election under this subsection in respect of a 
property and, at any time after the lease was entered into, the owner of the pro- 
perty is a person not resident in Canada (except where the person holds the lease 
in the course of carrying on a business through a permanent establishment in 
Canada, as defined by regulation), for the purposes of this subsection, the lease 
shall be deemed to have been cancelled at that time. 


Regulations: 1100(2)(a)(vi) — Half-year CCA rule inapplicable to property deemed 
acquired by 16.1(1)(b); 4302 (prescribed rate of interest for 16.1(1)(d)); 8200 (pre- 
scribed property); 8201 (permanent establishment). 


Interpretation Bulletins: IT-233R: Lease-option agreements; sale-leaseback agree- 
ments (archived); IT-265R3: Payments of income and capital combined (archived). 
1.T. Technical News: 21 (cancellation of Interpretation Bulletin IT-233R). 


Forms: 12145: Election in respect of the leasing of property. 


(2) Assignments and subleases — Subject to subsections (3) 
and (4), where at any particular time a lessee who has made an elec- 
tion under subsection (1) in respect of a leased property assigns the 
lease or subleases the property to another person (in this section 
referred to as the “assignee”, 


(a) subsection (1) shall not apply in computing the income of the 
lessee in respect of the lease for any period after the particular 
time; and 

(b) if the lessee and the assignee jointly elect in prescribed form 
filed with their returns of income under this Part for their respec- 
tive taxation years that include the particular time, subsection (1) 
shall apply to the assignee as if 


(i) the assignee leased the property at the particular time from 
the owner of the property for a term of more than one year, 
and 


(ii) the assignee and the owner of the property jointly elected 
under subsection (1) in respect of the property with their re- 
turns of income under this Part for their respective taxation 
years that include the particular time. 
History: Para. 16.1(2)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 12(3), 
applicable to leases and subleases entered into after 10 p.m. EDST, April 26, 1989, 
other than 
(a) leases entered into pursuant to an agreement in writing entered into at or before 
10 p.m. EDST, April 26, 1989 under which the lessee thereunder has the right to 
require the lease of the property, and 
(b) subleases of properties that are subject to leases described in paragraph (a) or to 
leases entered into at or before 10 p.m. EDST, April 26, 1989. 
Para. 16.1(2)(b) formerly read: 


(b) if the lessee and the assignee have jointly elected by filing the prescribed 
form with their returns of income under this Part for their respective taxation 


years that include the time at which the assignment or sublease was entered into, 
subsection (1) shall apply to the assignee as if the assignee leased the property at 
that time from the owner of the property for a term of more than one year. 


Forms: 12146: Election in respect of assigned leases or subleased property. 


(3) Idem — Subject to subsection (4), where at any particular time 
a lessee who has made an election under subsection (1) in respect of 
a leased property assigns the lease or subleases the property to an- 
other person with whom the lessee is not dealing at arm’s length, 
the other person shall, for the purposes of subsection (1) and for the 
purposes of computing that person’s income in respect of the lease 
for any period after the particular time, be deemed to be the same 
person as, and a continuation of, the lessee, except that, notwith- 
standing paragraph (1)(b), that other person shall be deemed to have 
acquired the property from the lessee at the time that it was ac- 
quired by the lessee at a cost equal to the amount that would be thé 
lessee’s proceeds of disposition of the property determined under 
paragraph (1)(f) if that amount were determined without reference 
to clauses (1)(f)(@)(B) and (ii)(B). 


(4) Amalgamations and windings-up — Notwithstanding sub- 
section (2), where at any time a particular corporation that has made 
an election under subsection (1) in respect of a lease assigns the 
lease 


(a) by reason of an amalgamation. (within the meaning assigned 
by subsection 87(1)), or 


(b) in the course of the winding-up of a Canadian corporation in 
respect of which subsection 88(1) applies, 


to another corporation with which it does not deal at arm’s length, 
the other corporation shall, for the purposes of subsection (1) and 
for the purposes of computing its income in respect of the lease 
after that time, be deemed to be the same person as, and a continua- 
tion of, the particular corporation. 


(5) Replacement property — For the purposes of subsection (1), 
where at any time a property (in this subsection referred to as a 
“replacement property”) is provided by a lessor to a lessee as a re- 
placement for a similar property of the lessor (in this subsection 
referred to as the “original property”) that was leased by the lessor 
to the lessee, and the amount payable by the lessee for the use of, or 
the right to use, the replacement property is the same as the amount 
that was so payable in respect of the original property, the replace- 
ment property shall be deemed to be the same property as the origi- 
nal property. 

History: See under subsec. 16.1(7). 


(6) Additional property — For the purposes of subsection (1), 
where at any particular time 


(a) an addition or alteration (in this subsection referred to as “ad- 
ditional property’) is made by a lessor to a property (in this sub- 
section referred to as the “original property’’) of the lessor that is 
the subject of a lease, 


(b) the lessor and: the lessee of the original property have jointly 
elected under subsection (1) in respect of the original property, 
and 

(c) as a consequence of the addition or alteration, the total 
amount payable by the lessee for the use of, or the right to use, 
the original property and the additional property exceeds the 
amount so payable in respect of the original property, 


the following rules apply: 


(d) the lessee shall be deemed to have leased the additional pro- 
perty from the lessor at the particular time, 


(e) the term of the lease of the additional property shall be 
deemed to be greater than one year, 

(f) the lessor and the lessee shall be deemed to have jointly 
elected. under subsection (1) in respect of the additional 
property, 

(g) the prescribed rate in effect at the particular time in respect 
of the additional property shall be deemed to be equal to the 


S. 16.1(6)(g) 


prescribed rate in effect in respect of the original property at the 
particular time, 


(h) the additional property shall be deemed not to be prescribed 
property, and 

(i) the excess referred to in paragraph (c) shall be deemed to be 
an amount payable by the lessee for the use of, or the right to 
use, the additional property. 


History: See under subsec. 16.1(7). 


Regulations: 4301(c) (prescribed rate for 16.1(6)(g)): 4302 (prescribed rate for 
16.1(6)(d). 


(7) Renegotiation of lease — For the purposes of subsection 
(1), where at any time 


(a) a lease (in this subsection referred to as the * ‘original lease’’) 
of property is renegotiated in the course of a bona fide renegoti- 
ation, and 


(b) as a result of the renegotiation, the amount payable by the 
lessee of the property for the use of, or the right to use, the pro- 
perty is altered in respect of a period after that time (otherwise 
than because of an addition or alteration to which subsection (6) 
applies), 


the original lease shall be deemed to have expired and the renegoti- 
ated lease shall be deemed to be a new lease of the property entered 
into at that time. 


Related Provisions: 16(1) — Income and capital combined; 20(1)(c) — Deductions 


permitted — interest. 

History: Subsecs. 16.1(5)-(7) added by 1994, c. 7, Sch. IL (1991, c. 49), subsec. 12(4), 
applicable to leases and subleases entered into after 10 p.m. EDST, April 26, 1989, 
other than 


(a) leases entered into pursuant to an agreement in writing entered into at or before 
10 p.m. EDST, April 26, 1989 under which the lessee thereunder has the right to 
require the lease of the property, and 


(b) subleases of properties that are subject to leases described in paragraph (a) or to 
leases entered into at or before 10 p.m. EDST, April 26, 1989. 


Definitions [s. 16.1]: “amount” — 248(1); “arm’s length” —251(1); “borrowed 
money”, “business” — 248(1); “Canada” — 255; “corporeal property” — Quebec Civil 
Code art. 899, 906; “depreciable property” — 13(21), 248(1); “lessee”, “lessor” — 
16.1(1); “non-resident” — 248(1); “permanent establishment” — Reg. 8201; “person”, 
“prescribed” — 248(1); “prescribed rate’? — Reg. 4301, 4302; “principal amount”, 
“property”, “regulation” — 248(1): “resident in Canada” — 94(3)(a)(vili), 250; “taxa- 
ble income — 248(1); “taxation year’ — 11(2), 249; “taxpayer” — 248(1). 


Regulations [s. 16.1]: 4302 (prescribed interest rate); 8200 (prescribed property). 


17. (1) Amount owing by non-resident [deemed interest in- 
come] — Where, at any time in a taxation year of a corporation 
resident in Canada, a non-resident person owes an amount to the 
corporation, that amount has been or remains outstanding for more 
than a year and the total determined under paragraph (b) for the 
year is less than the amount of interest that would be included in 
computing the corporation’s income for the year in respect of the 
amount owing if that interest were computed at a reasonable rate for 
the period in the year during which the amount was owing, the cor- 
poration shall include an amount in computing its income for the 
year equal to the amount, if any, by which 


(a) the amount of interest that would be included in computing 
the corporation’s income for the year in respect of the amount 
owing if that interest were computed at the prescribed rate for 
the period in the year during which the amount was owing 


exceeds 
(b) the total of all amounts each of which is 


(1) an amount included in computing the corporation’s in- 
come for the year as, on account of, in lieu of or in satisfac- 
tion of, interest in respect of the amount owing, 


(11) an amount received or receivable by the corporation from 
a trust that is included in computing the corporation’s income 
for the year or a subsequent year and that can reasonably be 
attributed to interest on the amount owing for the period in 
the year during which the amount was owing, or 
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(iii) an amount that is included in computing the corpora- 
tion’s income for the year or a subsequent year under subsec- 
tion 91(1) and that can reasonably be attributed to interest on 
the amount owing for the period in the year during which the 
amount was owing. 


Proposed Amendment —17(1)(b)(iii) 


Letter from a of dolore a. 3, 2002: 
Dear [xxx]: 


I am writing in reply to your letter dated March 20, 2002 to Mr. Wally Conway in 
which you requested amendments fo ey eGo and | subsection ie 4 
the Income Tax Act (the Act). 


Subsection 17(1) of the Act Se applies where a pon tedden: owes an amount, to 

a corporation resident in Canada, at any time in a particular taxation year of the corpo- 

ration, that amount owing to the corporation has been or remains outstanding for more 
than one year and the corporation does not include, in computing its income for the 

particular taxation year, interest, computed at a reasonable rate, on the amount owing to 

the corporation for the period in the particular taxation year during which the amount 

was owing, Where subsection 17() applies, the corporation is treated as having re- 
ceived interest, computed at a prescribed rate, on the amount owing for the period in 

the particular taxation year during which the amount was owing to the corporation. 


Subsection 17(2) is an anti-avoidance rule that supports subsection 17) and is in- 
tended to prevent the use of indirect arrangements to circumvent subsection 17(1). Sub- 
section 17(2) generally provides that, where a corporation resident in Canada (Canco) 
makes a loan, or transfers property, fo an intermediary which in turn uses the loaned 
money or the transferred property to make a loan or transfer property to another non- 
resident person (the ultimate debtor), the ultimate debtor is treated as if it owes to 
Canco an amount equal to the amount owing by the ultimate debtor that arose because 
of the arrangement. 


Subparagraph 17(1)(b)Gii) addresses cases where subsec dap 170) applies to seo 
tion resident in Canada (Canco) in respect of an amount equal to an amount owing to a 
controlled foreign affiliate (CFA) of Canco by a non-resident person because that 
amount is deemed under subsection 17(2) to be an amount owing to Canco by the non- 
resident person. In those cases, subparagraph 170)(b) Gli) was to provide for a reduc- 
tion in the subsection 17(1) income inclusion of Canco in a particular taxation year of 
Canco. The reduction is intended to equal the amount of foreign accrual property in- 
come of CFA that is included in Canco’s income for the particular year or a subsequent 
year under subsection 91 (1) of the Act that can reasonably be attributed to the interest 
income of CFA derived from the amount owing to CFA by the non-resident person for 
the period in the particular year of Canco during which that amount was so owing to 
CFA and during which an amount equal to that amount owing to CFA was deemed to 
be owing to Canco by the non-resident person. For example, subparagraph 170d) Gi) 
is intended to apply where Canco transfers property to CFA, CFA then uses the pro- 
perty to make an interest-bearing loan to another non-resident person (the ultimate 
debtor), CFA earns foreign accrual property income from the interest-bearing loan 
made to the ultimate debtor, Canco includes that foreign accrual property income of 
CFA in its income, the ultimate debtor is deemed under subsection 17(2) to owe an 
amount to Canco equal to the amount it owes to CFA and subsection 17(1) applies to. 
Canco in respect of the amount deemed to be owed to it by the ultimate debtor. 


In your letter you noted that, in cases where subsection 17(2) applies, the deemed 
amount owing to Canco by the non-resident person to which subsection 170) applies 
and to which subparagraph 17(1)(b)(iii) refers is not the actual amount owing to CFA 
by the non-resident person that gives rise to the foreign accrual property income of 
CFA. Therefore. you noted that, in those cases, subparagraph 17(1)(b)(ili) would not 
apply to reduce Canco’s income inclusion under subsection 17(1). From a tax policy 
point of view, we agree with your conclusion that the non-application of subparagraph 
17(10)(b)(iii) in those cases would be inappropriate. We also agree with your submis- 
sion that, from a tax policy point of view, it would be appropriate to amend subsection 
17(2) so that the amount deemed by subsection 17(2) to be owed to Canco by the non- 
resident borrower is the actual amount owed to CFA by the non-resident borane, 
rather than merely an equivalent amount. - 


In your letter, you also gave an example involving the interaction of subsections 17(1), 
(2) and (11.2). In that example, a corporation resident in Canada (Canco) transfers pro- 
perty to a controlled foreign affiliate (CFA) of Canco, CFA uses the property to make 
an interest-bearing loan (Loan #1) to another non-resident person (Forcol) and then 
Forcol uses the funds to make a non interest-bearing loan (Loan #2) to another non- 
resident person (Forco2). Subsection 17(11.2) could apply to deem Loan #2 to have 
been made directly by CFA to Forco2. Thus, it is Loan #2 rather than Loan #1 that 
would be deemed by subsection 17(2) to be owing to Canco by CFA. From a tax policy 
point of view, we agree with your conclusion that. since it is the interest income earned 
by CFA on Loan #1 that would be included in computing CFA’s foreign accrual pro- 
perty income, it would be appropriate in those cases to give reference to Loan #1 when 
applying subsection 17(2) in conjunction with subparagraph 7) where Loan 
#1 can be linked to Loan #2. 


We are prepared to recommend to the Minister of Finance that subsection 17(2) of the 
Act be amended to provide that the amount that is deemed by that subsection to be 
owing to the corporation resident in Canada by the non-resident person who is de- 
scribed in paragraph 17(2)(a) is the amount owing by that non-resident person to the 
particular person or partnership who is described in that paragraph under the same 
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terms and conditions that apply to the amount owing by that non-resident person to the 


ae person. le 


twithstanding that the amoun 


ance that a aiceok 
TANbytii) on the Act be amended. “The t recommended amendments to that paragraph 


year and that can ncaa be acaba to interest income of a controlled oe 
affiliate of the corporation esident i in Canada derived from 


Geneal Director, Tax i Legislation Division, Tax oe Branch - 


Related Provisions: 17(2)-(6) — Anti- avoidance rules; 
17(10)—(15) — Interpretation. 

History: See History at the end of s. 17. 

Selected Cases [former subsec. 17(1)]: Canadian Occidental U.S. Petroleum 
Corp. v. R., [2000] 2 C.T.C. 2113 (TCC) (Governing relationship was that at time loan 
was made; no requirement for ongoing relationship); Liampat Holdings v. Canada, 
[1996] 3 C.T.C. 246 (FCTD) (Deemed interest never received allowed as bad debt); 
Upper Lakes Shipping Ltd. v. MNR, [1993] 1 C.T.C. 2011 (TCC) (5 per cent was rea- 
sonable rate of interest on loan made before 1979). 


Regulations: 4301(c) (prescribed rate of interest for 17(1)(a)). 


17(7)-(9) — Exceptions; 


(2) Anti-avoidance rule — indirect loan — For the purpose of 
this section and subject to subsection (3), where 


(a) a non-resident person owes an amount at any time to a partic- 
ular person or partnership (other than a corporation resident in 
Canada), and 
(b) it is reasonable to conclude that the particular person or part- 
nership entered into the transaction under which the amount be- 
came owing or the particular person or partnership permitted the 
amount owing to remain outstanding because 
(i) a corporation resident in Canada made a loan or transfer 
of property, or 
(1i) the particular person or partnership anticipated that a cor- 
poration resident in Canada would make a loan or transfer of 
property, 
either directly or indirectly, in any manner whatever, to or for 
the benefit of any person or partnership (other than an exempt 
loan or transfer), 
the non-resident person is deemed at that time to owe to the corpo- 
ration an amount equal to the amount owing to the particular person 
or partnership. 


- 17(5)(a)(i) 


_ Proposed Amendment — 17(2) — 
Letter from Dept. of Finance, September 3, 2002: See under 17(1)(b)(iii). 


Related Provisions: 17(3) — Exception; 17(11.3) — Determination of whether per- 
sons are related; 17(15)“exempt loan or transfer’ — Definition. 


(3) Exception to anti-avoidance rule — indirect loan — 
Subsection (2) does not apply to an amount owing at any time by a 
non-resident person to a particular person or partnership where 


(a) at that time, the non-resident person and the particular person 
or each member of the particular partnership, as the case may 
be, are controlled foreign affiliates of the corporation resident in 
Canada; or 


(b) at that time, 


(i) the non-resident person and the particular person are not 
related or the non-resident person and each member of the 
particular partnership are not related, as the case may be, 


(ii) the terms or conditions made or imposed in respect of the 
amount owing, determined without reference to any loan or 
transfer of property by a corporation resident in Canada de- 
scribed in paragraph (2)(b) in respect of the amount owing, 
are such that persons dealing at arm’s length would have 
been willing to enter into them at the time that they were 
entered into, and 


(iii) if there were an amount of interest payable on the 
amount owing at that time that would be required to be in- 
cluded in computing the income of a foreign affiliate of the 
corporation resident in Canada for a taxation year, that 
amount of interest would not be required to be included in 
computing the foreign accrual property income of the affili- 
ate for that year. 


Related Provisions: 17(10), (12), (13), 
affiliate”; 17(11), (11.1), (11.3) — Meaning of * 
loans — look-through rule. 


(15) — Definition of “controlled foreign 
‘related’; 17(11.2) — Back-to-back 


Selected Cases [former subsec. 17(3)]: Canadian Occidental U.S. Petroleum 
Corp. v. R., [2000] 2 C.T.C. 2113 (TCC) (Governing relationship was that at time ce 
was made; no requirement for ongoing relationship); Massey-Ferguson Ltd. yv. 
[1977] C.T.C. 6 (FCA) (Subsec. 19(3) [now subsec. 17(3)] applies to loan . 
through subsidiary where latter’s functions include genuine business purpose of financ- 
ing group companies; interest not assessed to parent). 


(4) Anti-avoidance rule — loan through partnership — For 
the purpose of this section, where a non-resident person owes an 
amount at any time to a partnership and subsection (2) does not 
deem the non-resident person to owe an amount equal to that 
amount to.a corporation resident in Canada, the non-resident person 
is deemed at that time to owe to each member of the partnership, on 
the same terms as those that apply in respect of the amount owing 
to the partnership, that proportion of the amount owing to the part- 
nership at that time that 


(a) the fair market value of the member’s interest in the partner- 
ship at that time 


is of 


(b) the fair market value of all interests in the partnership at that 
time. 


(5) Anti-avoidance rule — loan through trust — For the pur- 
pose of this section, where a non-resident person owes an amount at 
any time to a trust and subsection (2) does not deem the non-resi- 
dent person to owe an amount equal to that amount to a corporation 
resident in Canada, 


(a) where the trust is a non-discretionary trust at that time, the 
non-resident person is deemed at that time to owe to each bene- 
ficiary of the trust, on the same terms as those that apply in re- 
spect of the amount owing to the trust, that proportion of the 
amount owing to the trust that 


(i) the fair market value of the beneficiary’s interest in the 
trust at that time 
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is of 
(ii) the fair market value of all the beneficial interests in the 
trust at that time; and 


(b) in any other case, the non-resident person is deemed at that 
time to owe to each settlor in respect of the trust, on the same 
terms as those that apply in respect of the amount owing to the 
trust, an amount equal to the amount owing to the trust. 


(6) Anti-avoidance rule —loan to partnership — For the 
purpose of this section, where a particular partnership Owes an 
amount at any time to any person or any other partnership (in this 
subsection referred to as the “lender’’), each member of the particu- 
lar partnership is deemed to owe at that time to the lender, on the 
same terms as those that apply in respect of the amount owing by 
the particular partnership to the lender, that proportion of the 
amount owing to the lender that 


(a) the fair market value of the member’s interest in the particu- 
lar partnership at that time 


is of 


(b) the fair market value of all interests in the particular partner- 
ship at that time. 


(7) Exception — Subsection (1) does not apply in respect of an 
amount owing to a corporation resident in Canada by a non-resident 
person if a tax has been paid under Part XIII on the amount owing, 
except that, for the purpose of this subsection, tax under Part XIII is 
deemed not to have been paid on that portion of the amount owing 
in respect of which an amount was repaid or applied under subsec- 
tion 227(6.1). 


(8) Exception — Subsection (1) does not apply to a corporation 
resident in Canada for a taxation year of the corporation in respect 
of an amount owing to the corporation by a non-resident person if 
the non-resident person is a controlled foreign affiliate of the corpo- 
ration throughout the period in the year during which the amount is 
owing and it is established that the amount owing 


(a) arose as a loan or advance of money to the affiliate that the 
affiliate has used, throughout the period that began when the 
loan or advance was made and that ended at the earlier of the 
end of the year and the time at which the amount was repaid, 


(i) for the purpose of earning 


(A) income from an active business, as defined in subsec- 
tion 95(1), of the affiliate, or 


(B) income that was included in computing the income 
from an active business of the affiliate under subsection 
95(2), or 


(ii) for the purpose of making a loan or advance to another 
controlled foreign affiliate of the corporation where, if inter- 
est became payable on the loan or advance at any time in the 
period and the affiliate was required to include the interest in 
computing its income for a taxation year, that mterest would 
not be required to be included in computing the affiliate’s 
foreign accrual property income for that year; or 


(b) arose in the course of an active business, as defined in. sub- 
section 95(1), carried on by the affiliate throughout the period 
that began when. the amount owing arose and that ended at the 
earlier of the end of the year and the time at which the amount 
was repaid. 
Related Provisions: 17(8.1), (8.2) Replacement borrowings still eligible for 
17(8); 17(10), (12), (13), (15)— Definition of “controlled foreign affiliate’; 
17(11.3) — Effect of 17(8) on whether persons related for 17(3)(b); 212(1)(b) — Part 
XIII (withholding) tax on interest payments to non-resident; 247(7) — Loan described 
17(8) not subject to transfer pricing rules. 


Proposed Addition — 17(8.1), (8.2) 
(8.1) Borrowed money — Subsection (8.2) applies in respect of 
money (referred to in this subsection and in subsection (8.2) as 
“new borrowings”) that a controlled foreign affiliate of a particu- 
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lar corporation resident i in Canada has b ons 
lar ope where the filiate has used the Ae 


i) the previous wit 
time: oe oe affiliate became a ontrolled rei n 


ii) the previous s I chonennes hav in 
came sees: been u ed fora purpo des 


©) i may an amount. ones (referred to. int 
in subsection (8. 2): as. the: “unpaid purchase i 


. nership, if” : , oe : 
(i) the property ¥ was soared: a the sinpaid pale price 
became owing, by the affiliate after the last time that it be- _ 
came controlled foreign affiliate o the pace ar 
corporation, 
Gb the unpaid purchase price is is in respect tof the property, - 
(iii) throughout he: period that ee ‘qfhen the | npaid : 
purchase price became owing by the affiliate and ended — 
_ when the unpaid purchase price was so paid, the property 
had been used ere ee ae earn income described i 
clause COO) or (B). : 8 


(8. 2) Deemed use — If this I apiocton dpplies i in resiic of new 
borrowings, the new borrowings are, for the purpose of subsection — 
(8), deemed to have been used for the purpose for which the pro- — 
ceeds from the previous borrowings were used or were deemed by 
this subsection to have been used, or to acquire the property in 
respect of which the bce oe price was. Paes as the 
case may be — 
Application: The fe 21, 2004 draft legkto ios @an 2 ae affilia :), S 
subsec. 128(1), will add subsecs. 176. 1) and . 2), a“ to taxation = = 
begin after February 23, 1998. : 
Technical Notes: Subsection 17(8) provides a an execprion to gnbstetion 9053 wath 
respect to amounts owing by a non-resident Peon toa particular copporanion FeSi- - 
dent in Canada where : 
+ the non-resident person is a controlled foreign affiliate of the pte corpora- 
tion, and 


_* the aroun owing mek the ig set out in either cearek 17E@Vad@ or Gi). : 
However, the exception afforded by subsection 17(8) is not available in circum- 
stances where the amount owing by the controlled foreign affiliate is incurred to pay 
existing indebtedness of the affiliate to another person or partnership (other than the 
particular corporation) because the amount owing arose for the purpose of allowing - 
the affiliate to pay the existing indebtedness rather than for a use that qualifies under 
subparagraph 17(8)(a)G) or Gi). New subsections ue, ' and C z are ne we to 
address this issue. 


New subsection 17(8.1) provides that new subsection 17(8.2) applies in respect of 
money (referred to as “new borrowings’) that a controlled foreign affiliate of a par- 
ticular corporation resident in Canada has borrowed from the particular corporation 
where the affiliate has used the new borrowings 


* to repay money (referred to as “previous borrowings”) previously borrowed fon 
any person or partnership, if . 


—— the previous borrowings became owing after the last time that the affiliate 
became a controlled foreign affiliate of the particular or and 


= the previous borrowings ‘have, at all times after they became owing, been 
used for a purpose described in subparagraph 7B) or (ii), or - 


__* to pay an amount owing (referred to as the “unpaid purchase price?) by the affili- 
ate for property previously acquired from any person or partnership, af 


— the property was. acquired, and the unpaid purchase price became owing, by 
the affiliate after the last time that the affiliate became a controlled oo 
affiliate of the particular corporation, = / Co 


— the unpaid purchase price is in respect of the property, and 


— throughout the period that began. when the unpaid purchase price ecm : 
owing by the affiliate and ended when the unpaid purchase price was so 
- paid, the property had been used principally to earn income saa in 
clause 17(8)(a)(G)(A) or (B). . 
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New subsection 17(8.2) provides that the new borrowings are, for the purpose of 
subsection 17 (8), deemed to have been used for the purpose for which the proceeds 
from the previous borrowings were used or were deemed by subsection 17(8.2) to 
have been used, acqui’ > property in respect of which the unpaid purchase 
price was payable, as the case may be. — oo Z 
Related Provisions: 17(8.1) — Conditions for 17(8.2) to apply. 


(9) Exception — Subsection (1) does not apply to a corporation 
resident in Canada for a taxation year of the corporation in respect 
of an amount owing to the corporation by a non-resident person if 


(a) the corporation is not related to the non-resident person 
throughout the period in the year during which the amount ow- 
ing 1s outstanding; 

(b) the amount owing arose in respect of goods sold or services 
provided to the non-resident person by the corporation in the or- 
dinary course of the business carried on by the corporation; and 


(c) the terms and conditions in respect of the amount owing are 
such that persons dealing at arm’s length would have been will- 
ing to enter into them at the time that they were entered into. 


Related Provisions: 17(10), (12), (13), (15) — Definition of “controlled foreign 
affiliate”; 17(11), (11.1) — Meaning of “related”. 


(10) Determination of whether related and controlled 
foreign affiliate status — For the purpose of this section, in 
determining whether persons are related to each other and whether a 
non-resident corporation is a controlled foreign affiliate of a corpo- 
ration resident in Canada at any time, 


(a) each member of a partnership is deemed to own that propor- 
tion of the number of shares of a class of the capital stock of a 
corporation owned by the partnership at that time that 


(1) the fair market value of the member’s interest in the part- 
nership at that time 


is of 
(11) the fair market value of all interests in the partnership at 
that time; and 


(b) each beneficiary of a non-discretionary trust is deemed to 
own that proportion of the number of shares of a class of the 
capital stock of a corporation owned by the trust at that time that 


(i) the fair market value of the beneficiary’s interest in the 
trust at that time 


is of 
(ii) the fair market value of all the beneficial interests in the 
trust at that time. 


Related Provisions: 17(12), (13) — Determination of controlled foreign affiliate 
Status. 


(11) Determination of whether related — For the purpose of 
this section, in determining whether persons are related to each 
other at any time, each settlor in respect of a trust, other than a non- 
discretionary trust, is deemed to own the shares of a class of the 
capital stock of a corporation owned by the trust at that time. 


Related Provisions: 17(11.1) — Limitation on meaning of “related”. 


(11.1) Determination of whether persons related — For the 
purposes of this section, in determining whether persons are related 
to each other at any time, any rights referred to in subparagraph 
251(5)(b)(i) that exist at that time are deemed not to exist at that 
time to the extent that the exercise of those rights is prohibited at 
that time under a law of the country under the law of which the 
corporation was formed or last continued and is governed, that re- 
stricts the foreign ownership or control of the corporation. 

Related Provisions: 17(11.3) Additional rule re whether persons related for 
17(3)(b). 

History: Subsec. 17(11.1) added by 2001, c. 17, subsec. 8(1), applicable to taxation 
years that begin’after February 23, 1998. 


(11.2) Back-to-back loans — For the purposes of subsection (2) 
and paragraph (3)(b), where a non-resident person, or a partnership 
each member of which is non-resident, (in this subsection referred 
to as the “intermediate lender”) makes a loan to a non-resident per- 
son, or a partnership each member of which is non-resident, (in this 
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subsection referred to as the “intended borrower”) because the in- 
termediate lender received a loan from another non-resident person, 
or a partnership each member of which is non-resident, (in this sub- 
section referred to as the “initial lender’) 


(a) the loan made by the intermediate lender tc the intended bor- 
rower is deemed to have been made by the initial lender to the 
intended borrower (to the extent of the lesser of the amount of 
the loan made by the initial lender to the intermediate lender and 
the amount of the loan made by the intermediate lender to the 
intended borrower) under the same terms and conditions and at 
the same time as it was made by the intermediate lender; and 


(b) the loan made by the initial lender to the intermediate lender 
and the loan made by the intermediate lender to the intended 
borrower are deemed not to have been made to the extent of the 
amount of the loan deemed to have been made under paragraph 
(a). 
History: Subsec. 17(11.2) added by 2001, c. 17, subsec. 8(1), applicable to taxation 
years that begin after February 23, 1998. 


(11.3) Determination of whether persons related — For the 
purpose of applying paragraph (3)(b) in respect of a corporation res- 
ident in Canada described in paragraph (2)(b), in determining 
whether persons described in subparagraph (3)(b)(i) are related to 
each other at any time, any rights referred to in paragraph 251(5)(b) 
that otherwise exist at that time are deemed not to exist at that time 
where, if the rights were exercised immediately before that time, 


(a) all of those persons would at that time be controlled foreign 
affiliates of the corporation resident in Canada; and 


(b) because of subsection (8), subsection (1) would not apply to 
the corporation resident in Canada in respect of the amount that 
would, but for this subsection, have been deemed to have been 
owing at that time to the corporation resident in Canada by the 
non-resident person described in subparagraph (3)(b)(i). 


History: Subsec. 17(11.3) added by 2001, c. 17, subsec. 8(1), applicable to taxation 
years that begin after February 23, 1998. 


(12) Determination of controlled foreign affiliate status — 
For the purpose of this section, in determining whether a non-resi- 
dent person is a controlled foreign affiliate of a corporation resident 
in Canada at any time, each settlor in respect of a trust, other than a 
non-discretionary trust, is deemed to own that proportion of the 
number of shares of a class of the capital stock of a corporation 
owned by the trust at that time that one is of the number of settlors 
in respect of the trust at that time. 


(13) Extended definition of controlled foreign affiliate — 
For the purpose of this section, where, at any time, two corporations 
resident in Canada are related (otherwise than because of a right 
referred to in paragraph 251(5)(b)), any corporation that is a con- 
trolled foreign affiliate of one of the corporations at that time is 
deemed to be a controlled foreign affiliate of the other corporation 
at that time. 


(14) Anti-avoidance rule — where rights or shares issued, 
acquired or disposed of to avoid tax — For the purpose of 
this section, 


(a) where any person or partnership has a right under a contract, 
in equity or otherwise, either immediately or in the future and 
either absolutely or contingently, to, or to acquire, shares of the 
capital stock of a corporation and it can reasonably be consid- 
ered that the principal purpose for the existence of the right is to 
avoid or reduce the amount of income that subsection (1) would 
otherwise require any corporation to include in computing its in- 
come for any taxation year, those shares are deemed to be 
owned by that person or partnership; and 


(b) where any person or partnership acquires or disposes of 
shares of the capital stock of a corporation, either directly or in- 
directly, and it can reasonably be considered that the principal 
purpose for the acquisition or disposition of the shares is to 
avoid or reduce the amount of income that subsection (1) would 
otherwise require any corporation to include in computing its in- 


S. 17(14)(b) Income Tax Act, 


come for any taxation year, those shares are deemed not to have 
been acquired or disposed of, as the case may be, and where the 
shares were unissued by the corporation immediately before the 
acquisition, those shares are deemed not to have been issued. 


Related Provisions: 95(6) — Similar rule re foreign accrual property income. 


(15) Definitions — The definitions in this subsection apply in this 
section. 


“controlled foreign affiliate” has the meaning that would be as- 
signed by the definition “controlled foreign affiliate” in subsection 
95(1) if paragraphs (d) and (e) of that definition read as follows: 


“(d) one or more persons resident in Canada with whom the 
taxpayer does not deal at arm’s length, or 


(e) the taxpayer and one or more persons resident in Canada 
with whom the taxpayer does not deal at arm’s length”. 


Proposed Amendment — 17(1 a eeruolice forston:. 
affiliate” 


<cantroiled forcian atti liate” has the meaning that woud be as- 
signed by the definition “controlled foreign affiliate” in subsection 
95(1) if this Act were read without reference to paragraph 


94.1(2)(h) and if paragraphs () and - of Det definition were 


read as follows: 


(d) one or more persons resident i in Canada. with whom ihe: 
taxpayer does not deal at arm’ s length, or 


(e) the taxpayer and one or more persons resident i in Canada 

with whom the taxpayer does not deal at arm’s length; 
Application: The July 18, 2005 draft legislation (Part | — NRTs and FIES), s. 4, 
will amend the definition ‘‘controlled foreign affiliate” in subsec. 1715) to read as 
above, applicable after 2002. : 
Technical Notes: Subsection 1715) define, expressions that oh for te pur- 
poses of section 17, which provides rules under which imputed interest, in connec- 
tion with debt owing to a taxpayer from a non-resident person, is included in comput- 
ing the taxpayer’s income. The expression “controlled foreign affiliate” is defined to 
have the same meaning as it does under subsection 95(1), except that for the purpose 
of section 17, a non-resident corporation must be controlled by Canadian residents in 
order to be treated as a controlled foreign affiliate of a taxpayer resident i in Canada. 
The definition “controlled foreign affiliate” in subsection 17(15) is amended so that 
new paragraph 94.1(2)(h) does not apply for the purposes of section 17. As a result, 
an election under that paragraph, to treat a foreign affiliate of a taxpayer as a con- 
trolled foreign affiliate of the taxpayer. does not have effect for the purpose of sec-_ 
tion 17. : 


Proposed Amendment- — 17(15)“controlled foreign 
affiliate” 


“controlled foreign affiliate”, at any time, of a taxpayer resident 
in Canada, means a corporation that would, at that time, be a con- 
trolled foreign affiliate of the taxpayer within the meaning as- 
ae by the definition eens tae affiliate” in subsection 
2 / 


(a) that definition were read without reference to its paragraph 
(a); 
©) subparagraph (c)(1) of that definition read as follows: 
“Gi each person resident in Canada that does not deal at 
arm’s length with the taxpayer,”; and 
(c) subparagraph (c)(iv) of that definition read as follows: 


Joe each person resident in Canada that does not deal at 
arm’s length with a person resident i in Canada described 
in wee (ii); 


Application: The Pabery 27, 2004 draft legislation, subsec. 128(2), will amend 
the definition “controlled foreign affiliate” in subsec. 17(15) to read as above, appli- — 
cable to taxation years of a foreign affiliate of a taxpayer that begin after February 
23, 1998, except that in applying the amended definition, 


(a) for taxation years, of a foreign affiliate of a taxpayer, that begin after 2002 


and before February 28, 2004, the definition i is to be read as follows: 


“controlled foreign affiliate” has the meaning that would be assigned by 
the definitiou “controlled foreign affiliate” in subsection 95(1) if © 


(a) that definition were read without reference to its paragraph @: and 
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: - *Gii) the espace aba each | : 
the taxpayer does not deal at 


Technical Notes: Subsection 1715) contains deGnitions that ; 
That subsection is amended by. replacing the definition “controlled foreign affiliate” 

in subsection 17(15) to provide that “controlled foreign affiliate”, at any time, ola 
taxpayer resident i in Canada, means a corporation that would, at that time, be acon | 
trolled foreign affiliate of the taxpayer within the meaning pened by the definition / 
“controlled foreign affiliate” i in subsection 951) uy / / 


that definition. were read without reference: to its paragraph (a); 


. subparagraph (yan) of that defi inition ead ; as follows: 


“Gi each person resident i in Canada a does 1 a deal at arm’ oo 
the oF > and - oo. _ 


ioe subparagraph {c){iv) of that definition read as follows: 


: “(iv) each person resident in Canada that does not deal at arm’. 5 length Ww 
person resident in Canada described in subparagraph’ (ii); 


These amendments to the definition “controlled foreign affiliate” in ete 7 are 
consequential to the proposed new amendments to the definition “controlled foreign 
affiliate” in subsection 95(1). See the commentary for subsection 95(1) for details _ 
about the amendments to We definition * ‘controlled a affiliate” in n subsection . 
951). _ . _ 


This areaded definition Konusiied foreign affiliate” in subsection 17115) applies t 10 
taxation years of a foreign affiliate of a taxpayer that begin after February 23, 1998. _ 
However, the following transitional rules apply for taxation years that begin ae 
February 23. 1998 and on or before February 27, 2004: 


_« for taxation years of a foreign affiliate of a taxpayer | that begin after 2002 and on oe 
or before February 27, 2004, that definition is to be read as follows: : 


“controlled foreign affiliate” has the meaning that would be assigned by the 
definition * ‘controlled foreign affiliate” in subsection 95(1) if : 


_ — that definition were without reference to its paragraph (a); and 
_ subparagraph (c)(iii) of that definition were read as follows: ; 


“(iii) the taxpayer and each Person resident in Canada with whom _ 
the Vexpayy does not deal at arm *s length; and 


+ for taxation years of a foreign affiliate of a taxpayer that begin after February 23, 
- 1998 and before 2003, that definition is to be read as follows: : 


“controlled foreign affiliate” has the meaning that would be assigned by the : 
- definition ‘ “controlled foreign affiliate” in subsection 95(1) if tesa . 
(b)(ili) of that definition were read as follows: 


“(ill) the taxpayer and each a resident in Canada ee whom the 
taxpayer does not deal at arm’s length”. a - 


Related Provisions: 17(9)— Rules for determining CFA status; 17(10), (12), 
(13) — Extended meaning of controlled foreign affiliate. 


“exempt loan or transfer” means 


(a) a loan made by a corporation resident in Canada where the 
interest rate charged on the loan is not less than the interest rate 
that a lender and a borrower would have been willing to agree to 
if they were dealing at arm’s length with each other at the time 
the loan was made; 


(b) a transfer of property (other than a transfer of property made 
for the purpose of acquiring shares of the capital stock of a for- 
eign affiliate of a corporation or a foreign affiliate of a person 
resident in Canada with whom the corporation was not dealing 
at arm’s length) or payment of an amount owing by a corpora- 
tion resident in Canada pursuant to an agreement made on terms 
and conditions that persons who were dealing at arm’s length at 
the time the agreement was entered into would have been will- 
ing to agree to; 

(c) a dividend paid by a corporation resident in Canada on 
shares of a class of its capital stock; and 


(d) a payment made by a corporation resident i in Canada on a 
reduction of the paid-up capital in respect of shares of a class of 
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its capital stock (not exceeding the total amount of the 
reduction). 
History: The definition “exempt loan or transfer” in subsec. 17(15) amended by 2001, 
c. 17, subsec. 8(2), applicable to taxation years that begin after February 23, 1998. The 
definition formerly read: 


“exempt loan or transfer” means a loan or transfer of property made by a corpo- 
ration to a person or a partnership where 
(a) at the time of the loan or transfer, the corporation was not related to the 
person or to any member of the partnership, as the case may be; 
(b) the loan or transfer of property was not part of a series of transactions or 
events at the end of which the corporation was related to the person or to any 
member of the partnership, as the case may be; and 
(c) the terms and conditions of the loan or transfer (determined without ref- 
erence to any other loan or transfer of property to either a person related to 
the corporation or a partnership any member of which was related to the 
corporation) are such that persons dealing at arm’s length would have been 
willing to enter into them at the time that they were entered into. 


‘“non-discretionary trust”, at any time, means a trust in which all 
interests were vested indefeasibly at the beginning of the trust’s tax- 
ation year that includes that time. 


Related Provisions: 248(1)‘non-discretionary trust” — Definition applies to entire 
Act; 248(9.2) — Meaning of “vested indefeasibly”. 


“settlor”’ in respect of a trust at any time means any person or part- 
nership that has made a loan or transfer of property, either directly 
or indirectly, in any manner whatever, to or for the benefit of the 
trust at or before that time, other than, where the person or partner- 
ship deals at arm’s length with the trust at that time, 


(a) a loan made by the person or partnership to the trust at a 
reasonable rate of interest; or 


(b) a transfer made by the person or partnership to the trust for 
fair market value consideration. 


History [s. 17]: S. 17 amended by 1999, c. 22, s. 8, applicable to taxation years that 
begin after February 23, 1998 except that 


(a) subsecs. 17(2) and (3) do not apply to taxation years that begin before 2000, 


(b) in its application to such a taxation year that ends before March 10, 1999, sub- 
sec. 17(7) shall be read as follows: 


“Subsection (1) does not apply in respect of an amount owing to a corpora- 
tion resident in Canada by a non-resident person if a tax has been paid under 
Part XLII on the amount owing.” 


and 


(c) in its application to a taxation year that includes March 10, 1999, the amount 
determined under subsec. 17(1) is deemed to be the amount that is equal to the 
total of 


(i) the amount that would have been determined under that subsection if the 
taxation year had ended at the end of March 10, 1999 and if subsec. 17(7) had 
read as follows: 


“Subsection (1) does not apply in respect of an amount owing to a cor- 
poration resident in Canada by a non-resident person if a tax has been 
paid under Part XIII on the amount owing.” 


and 


(ii) the amount that would have been determined under subsec. 17(1) if the 
taxation year had begun immediately after the end of March 10, 1999. 


The section formerly read: 


17. (1) Loan to non-resident — Where a corporation resident in Canada has 
lent money to a non-resident person and the loan remained outstanding for one 
year or longer without interest on the loan computed at a reasonable rate having 
been included in computing the lender’s income, the corporation shall be deemed 
to have received, on the last day of each taxation year during which the loan was 
outstanding, interest on the loan at the prescribed rate computed for the period in 
the taxation year during which it was outstanding. 


(2) Exception — Subsection (1) does not apply if a tax has been paid on the 
amount of the loan under Part XIII. 


(3) Further exception — Subsection (1) does not apply if the loan was made to 

a subsidiary controlled corporation and it is established that the money that was 

lent was used in the subsidiary corporation’s business for the purpose of gaining 

or producing income. 
Definitions [s. 17]: “active business”, “amount” — 248(1); “arm’s length” — 
251(1); “business” — 248(1); “Canada” — 255; “class” — 248(6); “controlled foreign 
affiliate” —94.1(2)(h), 95(1), 248(1); “corporation” —248(1), Interpretation Act 
35(1); “disposition”, “dividend” — 248(1); “exempt loan or transfer” — 17(15); “for- 
eign accrual property income’ —95(1), (2), 248(1); “foreign affiliate” — 95(1), 
248(1); “new borrowings” — 17(8.1); “non-discretionary trust” — 17(15); “non-resi- 
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dent” — 248(1); “paid-up capital” — 89(1), 248(1); “person”, “prescribed” — 248(1); 
“prescribed rate’ — Reg. 4301; “previous borrowings” — 17(8.1)(a); “property” — 
248(1); “related’’ 17(10), (11), (11.1), (11.3) 251(2)-(6); “resident”, “resident in 
Canada” — 250; “‘settlor’” — 17(15); “share” — 248(1); “taxation year” — 249: “tax- 
payer” — 248(1); “trust” — 104(1), 248(1), (3); “unpaid purchase price” — 17(8.1)(b); 
“vested indefeasibly” — 248(9.2). 


Deductions 


18. (1) General limitations — In computing the income of a tax- 
payer from a business or property no deduction shall be made in 
respect of 


(a) general limitation — an outlay or expense except to the 
extent that it was made or incurred by the taxpayer for the pur- 
pose of gaining or producing income from the business or 
property, 


Related Provisions: 3.1(1)— Reasonable expectation of profit required for loss 
claim; 7(3)(b) — No deduction to employer for cost of issuing stock options to em- 
ployees; 18(1)(c) — Limitation re exempt income; 18(9) — Limitation re prepaid ex- 
penses; 19, 19.01, 19.1 — Limitations on deductions for advertising expenses; 20(1) — 
Deductions permitted; 20(16) — Terminal loss; 20.01 — Deduction allowed for private 
health services plan premiums; 21(1) — Cost of borrowed money; 67 — Unreasonable 
expenses not allowed; 67.1 —50% limit on expenses for food and entertainment: 
143.3 — Stock options and shares issued are not deductible; Reg. 1102(1)(c)— No 
CCA unless property acquired for purpose of gaining or producing income. 


Selected Cases [para. 18(1)(a)]: Hammill v. R., [2005] 4 C.T.C. 7 (FC); aff'd 
[2006] 1 C.T.C. 128 (FCA) (Where fraud from outset, there could be no business); 
Teck Corp. v. British Columbia, [2005] 1 C.T.C. 110 (BC CA) (Mining taxes are not 
royalties; more in nature of income tax); BJ Services Co. v. R., [2004] 2 C.T.C. 2169 
(TCC) (Shareholder communications and expenses of statutory compliance deductible 
as current expenses); Nadeau y. R., [2004] 1 C.T.C. 293 (FCA) (Support income is 
income from property); /nternational Colin Energy Corp. vy. R., [2003] 1 C.T.C. 2406 
(TCC) (Advisor’s fees deductible where purpose was to gain or produce income 
through merger); Raegele v. R., [2002] 2 C.T.C. 2955 (TCC) (Expenses during wind-up 
period of business deductible); Fédération des caisses populaires Desjardins de 
Montréal & de l’ouest-de-Québec y. R., [2002] 2 C.T.C. 1 (FCA) (Vacation pay obliga- 
tions were incurred in the year even though no liability to pay until following year); 
Donyina v. R., [2001] 3 C.T.C. 2741 (TCC) (Review of principles underlying reasona- 
ble expectation of profit); Spearing y. R., [2001] 1 C.T.C. 2689 (TCC) (Reasonable 
expectation of profit as broad basis for disallowing deduction of expenses has no statu- 
tory basis); Canadian Pacific Ltd. vy. Ontario (Minister of Revenue), [2000] 2 C.T.C. 
331 (Ont CA) (Capitalized value of future disability payments deductible as current 
expense); Urbandale Realty Corp. v. MNR, [2000] 2 C.T.C. 250 (FCA); rev’g [1997] 3 
C.T.C. 6 (FCTD) (Matching principle not applied); Buck Consultants Ltd. vy. Canada, 
[2000] 1 C.T.C. 93 (FCA); aff’g [1996] 3 C.T.C. 2016 (TCC) (Notional rent was 
neither paid nor payable); 65302 British Columbia Ltd. y. R., [2000] 1 C.T.C. 57 
(SCC); rev’g [1998] 1 C.T.C. 131 (FCA); rev’g [1995] 2 C.T.C. 2294 (TCC) (Penalties 
incurred during income-earning process deductible); St-Laurent v. R., [1999] | C.T.C. 
2478 (TCC) (No new right created when legal expenses incurred to vary support order; 
fees deductible); Northwood Pulp & Timber Ltd. v. R., [1999] 1 C.T.C. 53 (FCA); 
leave to appeal to SCC refused (1999), 242 N.R. 400 (note) (Estimated cost not the 
same as actual cost and cannot be included in cost of inventory); Adams v. R., [1998] 2 
C.T.C. 333 (FCA); rev’g [1996] 1 C.T.C. 2916 (TCC) (Tenant inducement payment by 
partners to themselves disallowed); Hickman Motors Ltd. v. R., [1998] 1 C.T.C. 213 
(SCC) (Property retains depreciable character in hands of transferee on winding-up, if 
not used for other purposes); Sunys Petroleum Ltd. v. Canada, [1996] 3 C.T.C. 2931 
(TCC) (“Avoidable” penalties may not be deductible); Thiele Drywall Inc. v. Canada, 
[1996] 3 C.T.C. 2208 (TCC) (Nature of participation in tax evasion scheme was such 
that legal expenses to defend were not deductible); Donohue Normick Inc. v. Canada, 
96 D.T.C. 6061 (FCA) (Checklist of factors for determining whether payment is capital 
or income in nature); Société Immobiliére SSQ Inc. v. MNR, [1993] 1 C.T.C. 2029 
(TCC) (Costs incurred by partnership before taxpayer’s acquisition of interest therein 
not deductible; contracts not retroactive); Xuereb (G.L.) v. Canada, [1992] 2 C.T.C. 
2132 (TCC) (Pre-incorporation start-up expenses deductible to taxpayer transferring 
business to corporation); Moloney vy. Canada, [1992] 2 C.T.C. 227 (FCA); leave to 
appeal to SCC refused (1993), 154 N.R. 244 (note) (Sole purpose of activity was to 
obtain tax refunds, not to earn income); Utah Mines Ltd. v. R., [1992] 1 C.T.C. 306 
(FCA) (Deduction for mineral royalties paid to provincial government disallowed de- 
spite article III of Canada-U.S. Tax Convention), Goulard v. MNR, [1992] 1 C.T.C. 
2396 (TCC) (Interest expenses in respect of share purchase arose from legal obligation 
to repay borrowed money for purpose of earning income); Symes v. Canada, [1991] 2 
C.T.C. 1 (FCA); aff’d [1994] 1 C.T.C. 40 (SCC) (Child care expenses not business 
expenses; taxpayer not entitled to deduct such expenses in excess of statutory limits 
established in s. 63); Canada v. Young, [1989] 1 C.T.C. 421 (FCA) (Cost of subscrip- 
tions to investment publications by portfolio owner/manager not deductible); Morflot 
Freightliners Ltd. v. Canada, [1989] 1 C.T.C. 413 (FCTD) (Amounts advanced by par- 
ent to subsidiary were capital outlays to preserve enduring asset); Madronich v. MNR, 
[1989] 1 C.T.C. 247 (FCTD) (Systematic tree farming with reasonable expectation of 
profit in 50 years was business). 
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Interpretation Bulletins: IT-80: Interest on money borrowed to redeem shares, or to 
pay dividends (archived); IT-99R5: Legal and accounting fees; IT-104R3: Deductibil- 
ity of fines or penalties; IT-153R3: Land developers — subdivision and development 
costs and carrying charges on land; IT-185R: Losses from theft, defalcation or embez- 
zlement: IT-211R: Membership dues — associations and societies; IT-223: Overhead 
expense insurance vs. income insurance (archived); IT-233R: Lease-option agreements; 
sale-leaseback agreements (archived); IT-261R: Prepayment of rents; IT-265R3: Pay- 
ments of income and capital combined (archived); IT-316: Awards for employees’ sug- 
gestions and inventions (archived); IT-339R2: Meaning of “private health services 
plan”; IT-341R3: Expenses of issuing or selling shares, units in a trust, interests in a 
partnership or syndicate, and expenses of borrowing money; IT-364: Commencement 
of business operations; IT-373R2: Woodlots; IT-389R: Vacation-with-pay plans estab- 
lished under collective agreements; IT-461: Forfeited deposits (archived); IT-467R2: 
Damages, settlements and similar payments; IT-475: Expenditures on research and for 
business expansion; IT-487: General limitation on deduction of outlays or expenses; 
1T-521R: Motor vehicle expenses claimed by self-employed individuals; IT-525R: Per- 
forming artists. 

Information Circulars: 77-11: Sales tax reassessments. 


I.T. Technical News: 12 (meals and beverages at golf clubs); 16 (Tonn, Mastri, 
Mohammad and Kaye cases; Scott case); 34 (emission reduction and offset credits: q3). 
Advance Tax Rulings: ATR-4: Exchange of interest rates; ATR-20: Redemption 
premium on debentures; ATR-21: Pension benefit from an unregistered pension plan; 
ATR-23: Private health services plan; ATR-45: Share appreciation rights plan; ATR- 
50: Structured settlement. 
Forms: T2032: Statement of professional activities; T2124: Statement of business 
activities. 
(b) capital outlay or loss — an outlay, loss or replacement of 
capital, a payment on account of capital or an allowance in re- 
spect of depreciation, obsolescence or depletion except as ex- 
pressly permitted by this Part; 
Related Provisions: 14(5)‘eligible capital expenditure” — Definition includes 
amounts deductible under 20(1)(b); 20(1) — Deductions permitted; 20(10) — Conven- 
tion expenses; 20(16)— Terminal loss; 24(1)—Ceasing to carry on business; 
26(2) —Banks; 30—Clearing land, levelling land and laying tile drainage; 
37(1)(b) — Deductible R&D expenditures on capital. 
Selected Cases [para. 18(1)(b)]: Serchell v. R., [2006] 2 C.T.C. 2259 (TCC) 
(Tuition fees regarded as business expense); International Colin Energy Corp. v. R., 
[2003] 1 C.T.C. 2406 (TCC) (Advisor’s fees deductible where purpose was to gain or 
produce income through merger); Sherway Centre Ltd. v. Canada, [1996] 3 C.T.C. 
2687 (TCC) (‘“Participating” interest was not “interest”); Park Royal Shopping Centre 
Limited y. Canada, [1995] 2 C.T.C. 2117 (TCC) (Architect’s fees for proposed con- 
truction of building which was abandoned not deductible); Boulangerie St-Augustine 
Inc. v. Canada, [1995] 2 C.T.C. 2149 (TCC) (Cost of shareholder communications on 
take-over bid deductible); Kamsel Leasing Inc. v. MNR, [1993] 1 C.T.C. 2279 (TCC) 
(Agreement treated as “sale” not “lease” where option to acquire property at end of 
term substantially below probable market value). 
interpretation Bulletins: IT-104R3: Deductibility of fines or penalties; IT-187: 
Purchase of customer lists and ledger accounts; IT-233R: Lease-option agreements; 
sale-leaseback agreements (archived); IT-261R: Prepayment of rents; IT-285R2: Capi- 
tal cost allowance — general comments; IT-341R3: Expenses of issuing or selling 
shares, units in a trust, interests in a partnership or syndicate, and expenses of borrow- 
ing money; IT-357R2: Expenses of training; IT-364: Commencement of business oper- 
ations; IT-467R2: Damages, settlements and similar payments; IT-475: Expenditures 
on research and for business expansion. 
1.T. Technical News: 5 (lease agreements). 


Advance Tax Rulings: ATR-20: Redemption premium on debentures; ATR-50: 
Structured settlement; ATR-59:; Financing exploration and development through lim- 
ited partnerships. 
(c) limitation re exempt income — an outlay or expense to 
the extent that it may reasonably be regarded as having been 
made or incurred for the purpose of gaining or producing ex- 
empt income or in connection with property the income from 
which would be exempt; 
Related Provisions: 81(1) — Exempt income; 248(1)“exempt income” — Defini- 
tion excludes dividends and support amounts. 
Interpretation Bulletins: IT-341R3: Expenses of issuing or selling shares, units in a 
trust, interests in a partnership or syndicate, and expenses of borrowing money; IT- 
467R2: Damages, settlements and similar payments. 
(d) annual value of property — the annual value of property 
except rent for property leased by the taxpayer for use in the 
taxpayer’s business; 
Related Provisions: 20(1)(a) — Deduction for capital cost allowance. 


(e) reserves, etc. — an amount as, or on account of, a reserve, 
a contingent liability or amount or a sinking fund except as ex- 
pressly permitted by this Part; 


Income Tax Act, Part I, Division B 


Related Provisions: 18(9) — Prepaid expenses — deduction denied; 20(1)(1), (1.1), 
(m), (m.1), (n), (0) — Reserves specifically allowed; 20(7)(c) — Policy reserves for in- 
surance corporations; 20(26)— Deduction for unpaid claims reserve adjustment; 
40(1)(a)(iii) — Capital gains reserve; 61.2-61.4 — Reserves re forgiven debt included 
in income; 138(3)(a)(ii) — Reserves in respect of life insurance claims; 248(1) — “Tn- 
surance policy” includes life insurance policy. 

Selected Cases [para. 18(1)(e)]: General Motors of Canada Ltd. v. R., [2004] 1 
C.T.C. 2999 (TCC) (Contingent nature of liability indicated by words “and then only if 
needed”); Fédération des caisses populaires Desjardins de Montréal & de l’ouest-de- 
Québec v. R., (2002] 2 C.T.C. 1 (FCA); rev’g [2000] 1 C.T.C. 2620 (TCC) (Vacation 
pay obligations were incurred in the year even though no liability to pay until following 
year); Wawang Forest Products Ltd. y. R., {2001} 2 C.T.C. 233 (FCA) (Completion of 
work removed contingency); Canadian Pacific Ltd. v. Ontario (Minister of Revenue), 
[2000] 2 C.T.C. 331 (Ont CA) (Possible variation of future payments does not make 
liability contingent); Huang & Danczkay Ltd. v. MNR, [1998] 3 C.T.C. 337 (FCTD) 
(Receivables brought into income only when income-earning process virtually 
complete); Barbican Properties Inc. v. Canada, [1997] 1 C.T.C. 2383 (FCA) (Deferred 
interest held to be contingent and not deductible); Co-operators General Insurance Co. 
y. MNR, [1993] 1 C.T.C. 2316 (TCC) (Contingent premiums not deductible expense 
“incurred’’). 

Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-215R: Reserves, contin- 
gent accounts and sinking funds (archived); [T-321R: Insurance agents and brokers — 
unearned commissions (archived); IT-442R: Bad debts and reserves for doubtful debts; 
IT-467R2: Damages, settlements and similar payments; IT-518R: Food, beverages and 
entertainment expenses. 

1.T. Technical News: 25: (health and welfare trusts). 


Advance Tax Rulings: ATR-50: Structured settlement. 


(e.1) unpaid claims under insurance policies — an 
amount in respect of claims that were received by an insurer 
before the end of the year under insurance policies and that ‘are 
unpaid at the end of the year, except as expressly permitted by 
this Part; 
Related Provisions: 20(7)(c)—Policy reserves for insurance corporations; 
20(26) — Deduction for unpaid claims reserve adjustment; 138(3)(a)(ii) — Reserves in 
respect of life insurance claims. 


(f) payments on discounted bonds — an amount paid or 
payable as or on account of the principal amount of any obliga- 
tion described in paragraph 20(1)(f) except as expressly permit- 
ted by that paragraph; 
Interpretation Bulletins: IT-341R3: Expenses of issuing or selling shares, units in a 
trust, interests in a partnership or syndicate, and expenses of borrowing money; IT- 
518R: Food, beverages and entertainment expenses. 


1.T. Technical News: 25 (foreign exchange losses). 


(g) payments on income bonds — an amount paid by a 
corporation as interest or otherwise to holders of its income 
bonds or income debentures unless the bonds or debentures have 
been issued or the income provisions thereof have been adopted 
since 1930 


(i) to afford relief to the debtor from financial difficulties, 
and 


(ii) in place of or as an amendment to bonds or debentures 
that at the end of 1930 provided unconditionally for a fixed 
rate of interest; 
Related Provisions: 15(3), (4) — Interest or dividend on income bond or debenture; 
15.1(2)(a), 15.2(2)(a) — Parallel rules for small business development bonds and small 
business bonds. 


Interpretation Bulletins: IT-52R4: Income bonds and debentures (archived); IT- 
518R: Food, beverages and entertainment expenses. 


(h) personal and living expenses — personal or living ex- 
penses of the taxpayer, other than travel expenses incurred by 
the taxpayer while away from home in the course of carrying on 
the taxpayer’s business; 


Related Provisions: 20(1)— Deductions permitted; 20(16) — Terminal loss; 
20.01 — Deduction allowed for private health services plan premiums; 56(1)(0)(i) — 
No deduction for personal or living expenses against research grant income; 67 — Un- 
reasonable expenses not allowed; 67.1 — 50% limit on expenses for food and en- 
tertainment; 248(1)‘personal or living expenses” — Reasonable expectation of profit 
required. 


Selected Cases [para. 18(1)(h)]: Spearing v. R., [2001] 1 C.T.C. 2689 (TCC) 
(Reasonable expectation of profit as broad basis for disallowing deduction of expenses 
has no statutory basis); Scott v. R., [1998] 4 C.T.C. 103 (FCA) (Extra food and water of 
messengers similar to fuel and costs allowed as deduction); Symes v. Canada, [1994] 1 
C.T.C. 40 (SCC) (Child-care expenses not deductible as business expenses); R. v. Cork, 
[1990] 2 C.T.C. 116 (FCA) (Office expenses of self-employed draftsman operating out 
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of home deductible); Sher v. R., [1980] C.T.C. 168 (FCTD) (Business expenses unsup- 
ported by receipts not deductible); Deutsch y. R., [1979] C.T.C. 217 (FCTD) (Deduct- 
ibility of claimed expenses related to automobile, travel and office at home allowed in 
part, despite inflated expenses and confusion of records), 


Interpretation Bulletins: IT-223: Overhead expense insurance vs. income insurance 
(archived); IT-322R: Farm losses; IT-334R2: Miscellaneous receipts; IT-341R3: Ex- 
penses of issuing or selling shares, units in a trust, interests in a partnership or syndi- 
cate, and expenses of borrowing money; IT-357R2: Expenses of training; IT-373R2: 
Woodlots; IT-467R2: Damages, settlements and similar payments; IT-518R: Food, 
beverages and entertainment expenses; IT-521R: Motor vehicle expenses claimed by 
self-employed individuals. 


1.T. Technical News: 16 (Tonn, Mastri, Mohammad and Kaye cases; Scott case); 25 
(reasonable expectation of profit). 


Forms: T2032: Statement of professional activities; T2124: Statement of business 
activities. 
(i) limitation re employer’s’ contribution under 
supplementary unemployment benefit plan — an amount 
paid by an employer to a trustee under a supplementary unem- 
ployment benefit plan except as permitted by section 145; 
Related Provisions: 20(1)(x), 145(5) — Employer’s contribution to supplementary 
unemployment benefit plan deductible. 
(j) limitation re employer’s contribution under deferred 
profit sharing plan — an amount paid by an employer to a 
trustee under a deferred profit sharing plan except as expressly 
permitted by section 147; 
Related Provisions: 147(8) — Employer’s DPSP contribution deductible. 


(k) limitation re employer’s contribution under profit 
sharing plan — an amount paid by an employer to a trustee 
under a profit sharing plan that is not 
(1) an employees profit sharing plan, 
(11) a deferred profit sharing plan, or 
(ii1) a registered pension plan; 
Interpretation Bulletins: IT-502: Employee benefit plans and employee trusts. 
(1) use of recreational facilities and club dues — an out- 
lay or expense made or incurred by the taxpayer after 1971, 
(1) for the use or maintenance of property that is a yacht, a 
camp, a lodge or a golf course or facility, unless the taxpayer 
made or incurred the outlay or expense in the ordinary course 
of the taxpayer’s business of providing the property for hire 
or reward, or 
(ii) as membership fees or dues (whether initiation fees or 
otherwise) in any club the main purpose of which is to pro- 
vide dining, recreational or sporting facilities for its 
members; 
Related Provisions: 8(1)(f)(vi) — Salesman’s expenses. 


Selected Cases [para. 18(1)(I)]: Hewlett-Packard (Canada) Co. v. R., (2005] 4 
C.T.C. 2274 (TCC) (Full-service luxury hotels not “lodges’”’); R. v. CIP. Inc., [1988] 1 
C.T.C. 32 (FCTD) (Expenses of chartered vessel deductible); R. v. Jaddco Anderson 
Ltd., [1984] C.T.C. 137 (FCA) (Rental expenses for fishing lodge to entertain clients 
not deductible). 


Interpretation Bulletins: IT-148R3: Recreational properties and club dues; IT- 
211R: Membership dues — Associations and societies; IT-470R: Employees’ fringe 
benefits. 


I.T. Technical News: 12 (meals and beverages at golf clubs). 


(1.1) [Repealed] 


History: Para. 18(1)(1.1) repealed by 2003, c. 28, subsec. 2(1), applicable to amounts 
that become payable after December 20, 2002. The para. formerly read: 


(1.1) Petroleum and Gas Revenue Tax Act payments — any amount paid or 
that became payable in the year to Her Majesty in right of Canada by virtue of an 
obligation imposed under the Petroleum and Gas Revenue Tax Act; 


(m) royalties, etc. — [Phased out 2003-06 and repealed effec- 
tive 2007 — see below] any amount (other than a prescribed 
amount) 
(i) that is paid or payable in the year to 
(A) Her Majesty in right of Canada or of a province, 
(B) an agent of Her Majesty in right of Canada or of a 
province, or 
(C) a corporation, a commission or an association that is 
controlled by Her Majesty in right of Canada or of a prov- 


S. 18(1)(m) 


ince or by an agent of Her Majesty in right of Canada or 
of a province, and 


(ii) that can reasonably be considered to be a royalty, tax 
(other than a tax or portion of a tax that can reasonably be 
considered to be a municipal or school tax), lease rental or 
bonus, however described, or to be in respect of the late pay- 
ment or non-payment of any of those amounts, in relation to 


(A) the acquisition, development or ownership of a Cana- 
dian resource property, or 


(B) the production in Canada 


(I) of petroleum, natural gas or related hydrocarbons 
from a natural accumulation of petroleum or natural 
gas (other than a mineral resource) located in Canada, 
or from an oil or gas well located in Canada, 


(II) of sulphur from a natural accumulation of petro- 
leum or natural gas located in Canada, from an oil or 
gas well located in Canada or from a mineral resource 
located in Canada, 


(III) to any stage that is not beyond the prime metal 
stage or its equivalent, of metal, minerals (other than 
iron or petroleum or related hydrocarbons) or coal 
from a mineral resource located in Canada, 


(IV) to any stage that is not beyond the pellet stage or 
its equivalent, of iron from a mineral resource located 
in Canada, or 


(V) to any stage that is not beyond the crude oil stage 
or its equivalent, of petroleum or related hydrocarbons 
from a deposit located in Canada of bituminous sands 
or oil shales; 


~ Repeal [effective 2007] — -18(1 )(m) 


Application: S C. 2003, c. 28 (Bill C-48, Royal Assent November 7, 3003), subsec. 
2(3), repeals para. 18(1)(m), applicable to taxation years that begin after 2006. For each 
taxation year that ends after 2002 and begins before 2007, para. 18(1)(m) applies, not- 
withstanding para. 20( Dw), only to the ee. of each amount described by that 


fa ) that proportion ° 100% that’ th mutaber of dca. in nthe oe year that are 
before 2003 is of the number of days in the taxation year, 


_ that proportion of 90% that the number of days i in the taxation year that are in 

- 2003 is of the number of days in the taxation year, 

te that. proportion of 75% that the number of days in the taxation ee that are in 
2004 i is of the number of days in. the taxation year, = 
(a) that proportion of 65% - the number of days in the wae year that are in 
2005 i is 


: ays in the taxati D year that are in 

of days in the taxation year. 
10 ap for the purpose of applying any pro ovision nat Part. XI of the 
Income Tax Regulations that makes reference to the income of a taxpayer. - 


Related Provisions: 12(1)(o)— Royalties, etc., to be included in income; 
66.2(5)“Canadian development expense’’(e); 66.4(5)“Canadian oil and gas property ex- 
pense’’(a); 80.2 — Royalty reimbursements; 104(29)— Flow-through from trust to 
beneficiaries; 208—Tax on certain royalties payable by tax-exempt person; 
219(1)(k) — Reduction in branch tax; Interpretation Act 8(2.1), (2.2) — Application to 
exclusive economic zone and continental shelf. 
History: Para. 18(1)(m) amended by 2003, c. 28, subsec. 2(2), applicable to amounts 
that become payable after December 20, 2002. The para. formerly read: 
(m) any amount (other than a prescribed amount) paid or payable by virtue of an 
obligation imposed by statute or a contractual obligation substituted for an obli- 
gation imposed by statute to 
(i) Her Majesty in right of Canada or a province, 
(ii) an agent of Her Majesty in right of Canada or a province, or 
(iii) a corporation, commission or association that is controlled by Her Maj- 
esty in right of Canada or a province or by an agent of Her Majesty in right 
of Canada or a province 
as a royalty, tax (other than a tax or portion of a tax that can reasonably be 
considered to be a municipal or school tax), lease rental or bonus or as an 
amount, however described, that can reasonably be regarded as being in lieu of 
any such amount, or in respect of the late payment or non-payment of any such 
amount, and that can reasonably be regarded as being in relation to 
(iv) the acquisition, development or ownership of a Canadian resource pro- 
perty, or 
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(v) the production in Canada 


(A) of petroleum, natural gas or related hydrocarbons from a natural ac- 
cumulation of petroleum or natural gas (other than a mineral resource) 
located in Canada or from an oil or gas well located in Canada, 


(B) of sulphur from a natural accumulation of petroleum or natural gas 
located in Canada, from an oil or gas well located in Canada or from a 
mineral resource located in Canada, 


(C) to any stage that is not beyond the prime metal stage or its 
equivalent, of metal, minerals (other than iron or petroleum or related 
hydrocarbons) or coal from a mineral resource located in Canada, 


(D) to any stage that is not beyond the pellet stage or its equivalent, of 
iron from a mineral resource located in Canada, or 


(E) to any stage that is not beyond the crude oil stage or its equivalent, 
of petroleum or related hydrocarbons from tar sands from a mineral re- 
source located in Canada; 


any amount (other than a prescribed amount) paid or payable by virtue of an 
obligation imposed by statute or a contractual obligation substituted for an obli- 
gation imposed by statute to 


(i) Her Majesty in right of Canada or a province, 
(ii) an agent of Her Majesty in right of Canada or a province, or 


(iii) a corporation, commission or association that is controlled by Her Maj- 
esty in right of Canada or a province or by an agent of Her Majesty in right 
of Canada or a province 


- as a royalty, tax (other than a tax or portion of a tax that can reasonably be 
considered to be a municipal or school tax), lease rental or bonus or as an 
amount, however described, that can reasonably be regarded as being in lieu of 
any such amount, or in respect of the late payment or non-payment of any such 
amount, and that can reasonably be regarded as being in relation to 


(iy) the acquisition, development or ownership of a Canadian resource pro- 
perty, or 


(v) the production in Canada 


(A) of petroleum, natural gas or related hydrocarbons from a natural ac- 
cumulation of petroleum or natural gas (other than a mineral resource) 
located in Canada or from an oil or gas well located in Canada, 


(B) of sulphur from a natural accumulation of petroleum or natural gas 
located in Canada, from an oil or gas well located in Canada or from a 
mineral resource located in Canada, 


(C) to any stage that is not beyond the prime metal stage or its 
equivalent, of metal, minerals (other than iron or petroleum or related 
hydrocarbons) or coal from a mineral resource located in Canada, 


(D) to any stage that is not beyond the pellet stage or its equivalent, of 
iron from a mineral resource located in Canada, or 


(E) to any stage that is not beyond the crude oil stage or its equivalent, 
of petroleum or related hydrocarbons from tar sands from a mineral re- 
source located in Canada: 


Proposed Amendment — Repeal of 18(1)(m) by S.C. 2003, c. 28 
Application: The July 18, 2005 draft legislation (Part 2— technical), s. 194, will 
amend the application of the repeal of para. 18(1)(m) by S.C. 2003, c. 28 to replace 
“applicable to taxation years that begin after 2006. For each taxation year that ends 
after 2002 and begins before 2007,” with “applicable to taxation years that begin after 
2007. For each taxation year that ends after 2002 and begins before 2008,” in force on 
Royal Assent. _ 


Technical Notes: Subsection 2(5) of the Act to Amend the Income Tax Act (Natural 
Resources) repealed paragraph 18(1)(m) effective for taxation years that begin after 
2006. Subsection 2(5) is being amended with the result that paragraph 18(1)(m) is now 
being repealed effective for taxation years that begin after 2007. This amendment is 
being made to accommodate a reimbursement made in a taxation year of the taxpayer 
that begins after 2006 and before 2008 in circumstances where the taxpayer's taxation 
year does not coincide with the taxation year or fiscal period of the recipient, as would 
normally be the case where the recipient of the reimbursement is a partnership of which 
the taxpayer is a member. 4 2 


The portion of para. 18(1)(m) following subpara. (iii) amended by 1997, c. 25, subsec. 
4(1), applicable to taxation years that begin after 1996. That portion formerly read: 


as a royalty, tax (other than a tax or portion of a tax that may reasonably be 
considered to be a municipal or school tax), lease rental or bonus or as an 
amount, however described, that may reasonably be regarded as being in lieu of 
any such amount, and that may reasonably be regarded as being in relation to 


(iv) the acquisition, development or ownership of a Canadian resource pro- 
perty, or 
(v) the production in Canada of 

(A) petroleum, natural gas or related hydrocarbons from a natural ac- 


cumulation of petroleum or natural gas in Canada, other than a mineral 
resource, or from an oil or gas well in Canada, 
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(B) metal, minerals (other than iron or-petroleum or related hydrocar- 
bons) or coal from a mineral resource in Canada to any stage that is not 
beyond the prime metal stage or its equivalent, 


(C) iron from a mineral resource in Canada to any stage that is not be- 
yond the pellet stage or its equivalent, or 


(D) petroleum or related hydrocarbons from tar sands from a mineral 
resource in Canada to any stage that is not beyond the crude oil stage or 
its equivalent; 
Cl. 18(1)(m)(v)(B) substituted by 1994, c. 7, Sch II (1991, c. 49), subsec. 13(1), appli- 
cable to amounts becoming payable after July 13, 1990. Cl. (v)(B) formerly read: 
(B) metal or minerals, other than iron or petroleum or related hydrocarbons, from 
4 mineral resource in Canada to any stage that is not beyond the prime metal 
stage or its equivalent, 


Selected Cases [para. 18(1)(m)]: Cogema Resources Inc. v. R., [2005] 1 CMG: 
2452 (TCC) (Provision not applicable once mineral resources removed from ground 
and subject to further transaction); Mobil Oil Canada Did vos [2002 se i CS) 
(FCA) (“Royalty” not limited to commercial meaning); Utah Mines Ltd. v. R., [1992] 1 
C.T.C. 306 (FCA) (Deduction for mineral royalties paid to provincial government dis- 
allowed despite article III of Canada-U.S. Tax Convention). 


Regulations: 1211 (prescribed amounts). 


Remission Orders: Syncrude Remission Order, P.C. 1976-1026 (remission of tax on 
royalties etc. relating to the Syncrude Project). 


Interpretation Bulletins: IT-438R2: Crown charges — resource properties in 
Canada. 


Information Circulars: 86-3: Alberta Royalty Tax Credit — Individuals. 


(n) political contributions — a political contribution; 


Related Provisions: 127(3) — Tax credit for contributions to registered parties and 
candidates. 


(0) employee benefit plan contributions — an amount 

paid or payable as a contribution to an employee benefit plan; 
Related Provisions: 6(1)(a)(ii), 6(1)(g) — Employee benefit plan benefits taxable to 
employee; 12(1)(n.1) — Income inclusion — amounts received by employer from em- 
ployee benefit plan; 18(10) — Exceptions where para. 18(1)(0) does not apply; 32.1 — 
Employee benefit plan deductions; 107.1 — Distribution by employee benefit plan. 


Interpretation Bulletins: IT-502: Employee benefit plans and employee trusts. 


(0.1) salary deferral arrangement — except as expressly 
permitted by paragraphs 20(1)(oo) and (pp), an outlay or ex- 
pense made or incurred under a salary deferral arrangement in 
respect of another person, other than such an arrangement estab- 
lished primarily for the benefit of one or more non-resident em- 
ployees in respect of services to be rendered outside Canada; 

Related Provisions: 6(1)(a)(v) — Value of benefits; 6(1)(i), 56(1)(w) — Salary 

deferral arrangements — amounts included in income. 

History: Para. 18(1)(0.1) amended by 1994, c. 8, Sch. II (1991, c. 49), subsec. 13(2), 


to add reference to para. 20(1)(pp) and to substitute “outside Canada” for “in a country 
other than Canada”, applicable to 1986 et seq. 


(0.2) retirement compensation arrangement — except as 
expressly permitted by paragraph 20(1)(r), contributions made 
under a retirement compensation arrangement, 


(p) limitation re personal services business ex- 
penses — an outlay or expense to the extent that it was made 
or incurred by a corporation in a taxation year for the purpose of 
gaining or producing income from a personal services business, 
other than 


(i) the salary, wages or other remuneration paid in the year to 
an incorporated employee of the corporation, 


(ii) the cost to the corporation of any benefit or allowance 
provided to an incorporated employee in the year, 


(iii) any amount expended by the corporation in connection 
with the selling of property or the negotiating of contracts by 
the corporation if the amount would have been deductible in 
computing the income of an incorporated employee for a tax- 
ation year from an office or employment if the amount had 
been expended by the incorporated employee under a con- 
tract of employment that required the employee to pay the 
amount, and 


(iv) any amount paid by the corporation in the year as or on 
account of legal expenses incurred by it in collecting 
amounts owing to it on account of services rendered 
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that would, if the income of the corporation were from a busi- 
ness other than a personal services business, be deductible in 
computing its income; 
Related Provisions: 122.3(1.1) — Restrictions on overseas employment tax credit 
for incorporated employee; 207.6(3) — Retirement compensation arrangement for in- 
corporated employee; 248(1) — extended definition of “salary or wages”. 


Selected Cases [para. 18(1)(p)]: Supercom Canada Ltd. y. R., [2005] 5 C.T.C. 
2198 (TCC) (Sales were sales, not capital advances); Dynamic Industries Ltd. v. R 
(2005] 3 C.T.C. 225 (FCA) (Work from single source did not lead to personal service 
business). 


Interpretation Bulletins: IT-73R6: The small business deduction; IT-168R3: Ath- 
letes and players employed by football, hockey and similar clubs; IT-189R2: Corpora- 
tions used by practising members of professions. 


(q) limitation re cancellation of lease — an amount paid or 
payable by the taxpayer for the cancellation of a lease of pro- 
perty of the taxpayer leased by the taxpayer to another person, 
except to the extent permitted by paragraph 20(1)(z) or (z.1); 


Interpretation Bulletins: IT-359R2: Premiums on leases. 


(r) certain automobile expenses — an amount paid or pay- 
able by the taxpayer as an allowance for the use by an individual 
of an automobile to the extent that the amount exceeds an 
amount determined in accordance with prescribed rules, except 
where the amount so paid or payable is required to be included 
in computing the individual’s income; 

Regulations: 7306 (prescribed rules). 

1.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles). 


(s) loans or lending assets — any loss, depreciation or re- 
duction in a taxation year in the value or amortized cost of a 
loan or lending asset of a taxpayer made or acquired by the tax- 
payer in the ordinary course of the taxpayer’s business of insur- 
ance or the lending of money and not disposed of by the tax- 
payer in the year, except as epian| permitted by this Part; 
History: Para. 18(1)(s) substituted by 1994, c. 7, Sch. IL (1991, c. 49), subsec. 13(3), 


applicable to taxation years and fiscal periods beginning after June 17, 1987 that end 

after 1987, Para. 18(1)(s) formerly read: 
(s) any loss, depreciation or reduction in the value or amortized cost of a loan or 
lending asset described in subparagraph 20(1)(I)(ii) of a taxpayer who was an 
insurer or whose ordinary business included the lending of money, acquired by 
the taxpayer in the ordinary course of the taxpayer’s business of insurance or 
lending money and not disposed of by the taxpayer in the taxation year, except 
as expressly permitted by this Part; and 


(t) payments under different acts — any amount paid or 
payable 
(i) under this Act (other than tax paid or payable under Part 
XII.2 or Part XII.6), 


(ii) [for taxation years beginning April 2007 or later] as in- 
terest under Part IX of the Excise Tax Act, or 


(iii) [for taxation years beginning April 2007 or later] as in- 
terest under the Air Travellers Security Charge Act; 
Related Provisions: 20(1)(v) — Deduction for mining taxes; 20(1)(11) — Deduction 
for interest repaid; 20(1)(nn) — Deduction for Part XII.6 tax; 20(1)(vv) — Deduction 
for countervailing and anti-dumping duties; 60(0) — Expenses of objection or appeal; 
67.6 — Fines and penalties non-deductible; 104(30) — Deduction for Part XII.2 tax 


paid by trust; 161.1 — Offsetting of non-deductible interest against taxable interest of 


other years. 


History: Para. 18(1)(t) amended by 2006, c. 4, s. 161, applicable to taxation years that 
begin on or after April 1, 2007. Para. (t) formerly read: 


(t) payments under Act — any amount paid or payable under this Act (other 
than tax paid or payable under Part XII.2 or Part XII.6); 


Para. 18(1)(t) amended by 1997, c. 25, subsec. 4(2), applicable to 1997 et seq. Para. (t) 
formerly read: 


(t) any amount paid or payable under this Act. 


Selected Cases [para. 18(1)(t)]: Harrowston Corp. v. Canada, [1997] 1 C.T.C. 101 
(FCA) (Liability to pay tax did not result in deductible bad debt). 


Interpretation Bulletins: IT-104R3: Deductibility of fines or penalties. 
Information Circulars: 77-11: Sales tax reassessments — deductibility in computing 
income. 
(u) RSP/RIF [RRSP/RRIF] fees — any amount paid or paya- 
ble by the taxpayer for services in respect of a retirement sav- 
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ings plan or retirement income fund under which the taxpayer is 
the annuitant; and 


Related Provisions: 18(11)(b) — No deduction for interest paid on money borrowed 
to make RRSP contribution. 


History: Para. 18(1)(u) added by 1997, c. 25, subsec. 4(2), app'icable to amounts paid 
or payable after March 5, 1996. 


(v) interest — authorized foreign bank — where the tax- 
payer is an authorized foreign bank, an amount in respect of in- 
terest that would otherwise be deductible in computing the tax- 
payer’s income from a business carried on in Canada, except as 
provided in section 20.2. 


History: Para. 18(1)(v) added by 2001, c. 17, subsec. 9(1), applicable after June 27, 
1999. 


_ Proposed Addition — 18(1)(w) — 


(w) underlying payments on qualified securities — ex-. 
cept as expressly permitted, an amount that is deemed by sub- 
section 260(5.1) to have been received by another person as an 
amount described in any of paragraphs 260(5.1)(a) to Co . 


Application: The July 18, 2005 draft legislation (Part 2— —_ subsec. 55(1). 
will add para. 18(1)(w), applicable after 2001. Pe 


Technical Notes: Section 260 ‘provides special rules We to securities lending ~ 
arrangements. Former subsection 260(6) prohibited a borrower, other than in certain — 
circumstances, from deducting in computing its income an amount paid as a compen- 
sation payment pursuant to a securities lending arrangement. : 


As part of the restructuring of section 260, particularly subsection 260(6), new para- . 
graph 18(1)(w) is enacted to prohibit a borrower from deducting a compensation pay- 
ment, except where expressly permitted by the Act. This new paragraph, therefore, 
continues the function of the former subsection 260(6). 


Selected Cases [subsec. 18(1)]: Matt Harris & Son Ltd. v. R., [2001] 1 C.T.C. 
2513 (TCC) (No “remoteness” test applicable to incurring of expense and generation of 
income). 


(2) Limit on certain interest and property tax — Notwith- 
standing paragraph 20(1)(c), in computing the taxpayer’s income 
for a particular taxation year from a business or property, no 
amount shall be deductible in respect of any expense incurred by 
the taxpayer in the year as, on account or in lieu of payment of, or 
in satisfaction of, 


(a) interest on debt relating to the acquisition of land, or 


(b) property taxes (not including income or profits taxes or taxes 
computed by reference to the transfer of property) paid or paya- 
ble by the taxpayer in respect of land to a province or to a Cana- 
dian municipality, 


unless, having regard to all the circumstances (including the cost to 
the taxpayer of the land in relation to the taxpayer’s gross revenue, 
if any, from the land for the particular year or any preceding taxa- 
tion year), the land can reasonably be considered to have been, in 
the year, 


(c) used in the course of a business carried on in the particular 
year by the taxpayer, other than a business in the ordinary course 
of which land is held primarily for the purpose of resale or de- 
velopment, or 


(d) held primarily for the purpose of gaining or producing in- 
come of the taxpayer from the land for the particular year, 


except to the extent of the total of 


(e) the amount, if any, by which the taxpayer’s gross revenue, if 
any, from the land for the particular year exceeds the total of all 
amounts deducted in computing the taxpayer’s income from the 
land for the year, and 


(f) in the case of a corporation whose principal business is the 
leasing, rental or sale, or the development for lease, rental or 
sale, or any combination thereof, of real property owned by it, to 
or for a person with whom the corporation is dealing at arm’s 
length, the corporation’s base level deduction for the particular 
year. 
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Proposed Amendment — ~ 18(2)(f) 


Application: The July 18, 2005 draft legislation (Part. ie Siapldalee), Abas 
204(1), will amend para. 18(2)(f) by substituting “real or immovable BPA for 
“real property”, to come into force on Royal Assent. : 


Technical Notes: See under 12(4). 


Related Provisions: 10(1.1)—Cost of land inventory; 18(2.1) — Limitations; 
18(2.2)-(2.5) — Base level deduction; 18(3) — Definitions; 53(1)(d. 3) — Addition to 
adjusted cost base of share; 53(1)(e)(xi) — Addition to adjusted cost base of partner- 
ship interest; 53(1)(h) — Addition to adjusted cost base of land; 80(2)(b) — Applica- 
tion of debt forgiveness rules; 212(1)(b)(1ii)(E) — Non-resident withholding tax — in- 
terest; 241(4)(b) — Communication of information; 248(1)“business”. 

Selected Cases [subsec. 18(2)]: Ward v. R., [1988] 1 C.T.C. 336 (FCTD) (De- 
ductibility of taxpayer’s proportionate share of loss resulting from carrying costs of 
“golf course operation’). 

interpretation Bulletins: IT-142R3: Settlement of debts on the winding-up of a 
corporation; IT-153R3: Land developers — subdivision and development costs and 
carrying charges on land; IT-355R2: Interest on loans to buy life insurance policies and 
annuity contracts, and interest on policy loans (archived); IT-360R2: Interest payable in 
a foreign currency; IT-373R2: Woodlots. 


(2.1) Where taxpayer member of partnership — Where a tax- 
payer who is a member of a partnership was obligated to pay any 
amount as, on account or in lieu of payment of, or in satisfaction of, 
interest (in this subsection referred to as an “interest amount”) on 
money that was borrowed by the taxpayer before April 1, 1977 and 
that was used to acquire land owned by the partnership before that 
day or on an obligation entered into by the taxpayer before April I, 
1977 to pay for land owned by the partnership before that day, and, 
in a taxation year of the taxpayer, either, 


(a) the partnership has disposed of all or any portion of the land, 
or 


(b) the taxpayer has disposed of all or any portion of the tax- 
payer’s interest in the partnership 


to a person other than a person with whom the taxpayer does not 
deal at arm’s length, in computing the taxpayer’s income for the 
year or any subsequent year, there may be deducted such portion of 
the taxpayer’s interest amount 


(c) that was, by virtue of subsection (2), not deductible in com- 
puting the income of the taxpayer for any previous taxation year, 


(d) that was not deductible in computing the income of any other 
taxpayer for any taxation year, 


(e) that was not included in computing the adjusted cost base to 
the taxpayer of any property, and 


(f) that was not deductible under this subsection in computing 
the income of the taxpayer for any previous taxation year 


as is reasonable having regard to the portion of the land or interest 
in the partnership, as the case may be, so disposed of. 


(2.2) Base level deduction — For the purposes of this section, a 
corporation’s base level deduction for a taxation year is the amount 
that would be the amount of interest, computed at the prescribed 
rate, for the year in respect of a loan of $1,000,000 outstanding 
throughout the year, unless the corporation is associated in the year 
with one or more other corporations in which case, except as other- 
wise provided in this section, its base level deduction for the year is 
nil. 

Related Provisions: [8(2.3), (2.4) — 
rules for base level deduction. 
Regulations: 4301(c) (prescribed rate of interest). 


Interpretation Bulletins: IT-153R3: Land developers — subdivision and develop- 
ment costs and carrying charges on land. 


Associated corporations; 18(2.5) — Special 


(2.3) Associated corporations — Notwithstanding subsection 
(2.2), if all of the corporations that are associated with each other in 
a taxation year have filed with the Minister in prescribed form an 
agreement whereby, for the purposes of this section, they allocate 
an amount to one or more of them for the taxation year and the 
amount so allocated or the total of the amounts so allocated, as the 
case may be, does not exceed $1,000,000, the base level deduction 
for the year for cach of the corporations is the base level deduction 
that would be computed under subsection (2.2) in respect of the cor- 
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poration if the reference in that subsection to $1,000,000 were read 
as a reference to the amount so allocated to it. 


Related Provisions: 18(2.4) — Failure to file agreement. 


Interpretation Bulletins: IT-153R3: Land developers — subdivision and develop- 
ment costs and carrying charges on land. 


Forms: T2005: Agreement among associated corporations to allocate an amount to 
calculate their base level deduction; T2013: Agreement among associated corporations. 


(2.4) Failure to file agreement — If any of the corporations that 
are associated with each other in a taxation year has failed to file 
with the Minister an agreement as contemplated by subsection (2.3) 
within 30 days after notice in writing by the Minister has been for- 
warded to any of them that such an agreement is required for the 
purpose of any assessment of tax under this Part, the Minister shall, 
for the purpose of this section, allocate an amount to one or more of 
them for the taxation year, which amount or the total of which 
amounts, as the case may be, shall equal $1,000,000 and in any 
such case, the amount so allocated to any corporation shall be 
deemed to be an amount allocated to the corporation pursuant to 
subsection (2.3). 


Interpretation Bulletins: IT-153R3: Land developers — subdivision and develop- 
ment costs and carrying charges on land. 


(2.5) Special rules for base level deduction — Notwithstand- 
ing any other provision of this section, 


(a) where a corporation, in this paragraph referred to as the “first 
corporation”, has more than one taxation year ending in the 
same calendar year and is associated in two or more of those 
taxation years with another corporation that has a taxation year 
ending in that calendar year, the base level deduction of the first 
corporation for each taxation year in which it is associated with 
the other corporation ending in that calendar year is, subject to 
the application of paragraph (b), an amount equal to its base 
level deduction for the first such taxation year determined with- 
out reference to paragraph (b); and 


(b) where a corporation has a taxation year that is less than 51 
weeks, its base level deduction for the year is that proportion of 
its base level deduction for the year determined without refer- 
ence to this paragraph that the number of days in the year is of 
365. 


Related Provisions: 18(2.2) — Base level deduction. 


Interpretation Bulletins: IT-153R3: Land developers — subdivision and develop- 
ment costs and carrying charges on land. 


Forms: T2005: Agreement among associated corporations to allocate an amount to 
calculate their base level deduction. 


(3) Definitions — In subsection (2), 


“interest on debt relating to the acquisition of land” includes 


(a) interest paid or payable in a year in respect of borrowed 
money that cannot be identified with particular land but that may 
nonetheless reasonably be considered (having regard to all the 
circumstances) as interest on borrowed money used in respect of 
or for the acquisition of land, and 


(b) interest paid or payable in the year by a taxpayer in respect 
of borrowed money that may reasonably be considered (having 
regard to all the circumstances) to have been used to assist, di- 
rectly or indirectly, 


(1) another person with whom the taxpayer does not deal at 
arm’s length, 


(11) a corporation of which the taxpayer is a specified share- 
holder, or 


(ii1) a partnership of which the taxpayer’s share of any in- 
come or loss is 10% or more, 


to acquire land to be used or held by that person, corporation or 
partnership otherwise than as described in paragraph (2)(c) or 
(d), except where the assistance is in the form of a loan to that 
person, corporation or partnership and a reasonable rate of inter- 
est on the loan is charged by the taxpayer; 

Related Provisions: 53(1)(h) — Addition to adjusted cost base of land. 
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Interpretation Bulletins: IT-153R3: Land developers — subdivision and develop- 
ment costs, etc. 


“land” does not, except to the extent that it is used for the provision 
of parking facilities for a fee or charge, include 


(a) any property that is a building or other structure affixed to 
land, 


(b) the land subjacent to any property described in paragraph (a), 
or 


(c) such land immediately contiguous to the land described in 
paragraph (b) that is a parking area, driveway, yard, garden or 
similar land as is necessary for the use of any property described 
in paragraph (a). 
Interpretation Bulletins: IT-153R3: Land developers — subdivision and develop- 
ment costs, etc. 


(3.1) Costs relating to construction of building or 
ownership of land — Notwithstanding any other provision of 
this Act, in computing a taxpayer’s income for a taxation year, 


(a) no deduction shall be made in respect of any outlay or ex- 
pense made or incurred by the taxpayer (other than an amount 
deductible under paragraph 20(1)(a), (aa) or (qq) or subsection 
20(29)) that can reasonably be regarded as a cost attributable to 
the period of the construction, renovation or alteration of a 
building by or on behalf of the taxpayer, a person with whom 
the taxpayer does not deal at arm’s length, a corporation of 
which the taxpayer is a specified shareholder or a partnership of 
which the taxpayer’s share of any income or loss is 10% or more 
and relating to the construction, renovation or alteration, or a 
cost attributable to that period and relating to the ownership dur- 
ing that period of land 


(i) that is subjacent to the building, or 

(11) that 
(A) is immediately contiguous to the land subjacent to the 
building, 


(B) is used, or is intended to be used, for a parking area, 
driveway, yard, garden or any other similar use, and 


(C) is necessary for the use or intended use of the build- 

ing; and 
(b) the amount of such an outlay or expense shall, to the extent 
that it would otherwise be deductible in computing the tax- 
payer’s income for the year, be included in computing the cost 
or capital cost, as the case may be, of the building to the tax- 
payer, to the person with whom the taxpayer does not deal at 
arm’s length, to the corporation of which the taxpayer is a speci- 
fied shareholder or to the partnership of which the taxpayer’s 
share of any income or loss is 10% or more, as the case may be. 


Related Provisions: 18(3.2)—(3.7) — Interpretation and application; 20(29) — De- 
duction against rental income from building; 53(1)(d.3) — Addition to adjusted cost 
base of share; 53(1)(e)(xi) — Addition to. adjusted cost base of partnership interest: 
80(2)(b) — Application of debt forgiveness rules; 241(4)— Communication of 
information. 


History: Para. 18(3.1)(b) amended by 2001, c. 17, subsec. 9(2), applicable to outlays 
and expenses made or incurred after December 21, 2000. The para. formerly read: 


(b) the amount of such outlay or expense shall be included in computing the cost 
or capital cost, as the case may be, of the building to the taxpayer, to the person 
with whom the taxpayer does not deal at arm’s length, to the corporation of 
which the taxpayer is a specified shareholder or to the partnership of which the 
taxpayer’s share of any income or loss is 10% or more, as the case may be. 


The opening words of para. 18(3.1)(a) substituted by 1994, c. 21, subsec. 11(1), appli- 
cable after 1990 except that, in its application to buildings acquired before 1990, the 
words “or subsection 20(29)” shall be read as “, subsection 20(29) or section 37 or 
37.1”. The opening words of that para. formerly read: 


(a) no deduction shall be made in respect of any outlay or expense made or in- 
curred by the taxpayer (other than an amount deductible under paragraph 
20(1)(a), (aa) or (gg) or subsection 20(29)) that can reasonably be regarded as a 
~ cost attributable to the period of the construction, renovation or alteration of a 
building by or on behalf of the taxpayer, a person with whom the taxpayer does 
not deal at arm’s length, a corporation of which the taxpayer is a specified share- 
holder or a partnership of which the taxpayer's share of any income or loss is 
10% or more and relating to the construction, renovation or alteration, or a cost 
attributable to that period and relating to the ownership during that period of land 


That portion of para. 18(3.1)(a) preceding subpara. (i) substituted by 1994, c. 7, Sch. I 
(1991, c, 49), subsec. 13(4), applicable to 1987 et seq. except that, in its application to 
buildings acquired before 1990, the reference in para. 18(3.1)(a) to “or subsection 
20(29)” shall be read as *, subsection 20(29) or section 37 or 37.1”. That portion for- 
merly read: 


(a) no deduction shall be made in respect of any outlay or 2xpense made or in- 
curred by the taxpayer, other than an amount deductible by reason of paragraph 
20(1)(a) or (aa), that may reasonably be regarded as a cost attributable to the 
period of the construction, renovation or alteration of a building and relating to 
the construction, renovation or alteration or a cost attributable to that period and 
relating to the ownership during that period, of land 


Interpretation Bulletins: IT-121R3: Election to capitalize cost of borrowed money 
(archived); IT-142R3: Settlement of debts on the winding-up of a corporation; IT- 
355R2: Interest on loans to buy life insurance policies and annuity contracts, and inter- 
est on policy loans (archived). 


(3.2) Included costs — For the purposes of subsection (3.1), 
costs relating to the construction, renovation or alteration of a build- 
ing or to the ownership of land include 


(a) interest paid or payable by a taxpayer in respect of borrowed 
money that cannot be identified with a particular building or par- 
ticular land, but that.can reasonably be considered (haying re- 
gard to all the circumstances) as interest on borrowed money 
used by the taxpayer in respect of the construction, renovation or 
alteration of a building or the ownership of land; and 


(b) interest paid or payable by a taxpayer in respect of borrowed 
money that may reasonably be considered (having regard to all 
the circumstances) to have been used to assist, directly or 
indirectly, 


(i) another person with whom the taxpayer does not deal at 
arm’s length, 


(ii) a corporation of which the taxpayer is a specified share- 
holder, or 


(iii) a partnership of which the Faia paee s share of any in- 
come or loss is 10% or more, 


to construct, renovate or alter a building or to purchase land, ex- 
cept where the assistance is in the form of a loan to that other 
person, corporation or partnership and a reasonable rate of inter- 
est on the loan is charged by the taxpayer. 


(3.3) Completion — For the purposes of subsection (3.1), the con- 
struction, renovation or alteration of a building is completed at the 
earlier of the day on which the construction, renovation or alteration 
is actually completed and the day on which all or substantially all of 
the building is used for the purpose for which it was constructed, 
renovated or altered. 


(3.4) Where subsec. (3.1) does not apply — Subsection (3.1) 
does not apply to prohibit a deduction in a taxation year of the spec- 
ified percentage of any outlay or expense described in that subsec- 
tion made or incurred before 1992 by 


(a) a corporation whose principal business is throughout the year 
the leasing, rental or sale, or the development for lease, rental or 
sale, or any combination thereof; of real property owned by it to 
or for a person with whom the corporation is dealing at arm’s 
length, or 
(b) a partnership 
(i) each member of which is a:corporation described in para- 
graph (a), and 
(ii) the principal business of which is throughout the year the 
leasing, rental or sale, or the development for lease, rental or 
sale, or any combination thereof, of real property held by it, 
to or'for a person with whom each member of the partnership 
is dealing at arm’s length, 


Proposed Amendment — 18(3.4)(a), (b) 


Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
204(2), will amend paras. 18(3.4)(a) and (b) by substituting “real or. immovable pro- 
perty” for “real Property” in each, to come into force on Royal Assent. 


Technical Notes: See ad 12(4),. 
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and for the purposes of this subsection, “specified percentage” 
means, in respect of an outlay or expense made or incurred in 1988, 
80%, in 1989, 60%, in 1990, 40%, and in 1991, 20%. 


(3.5) Idem — Subsection (3.1) does not apply in respect of an out- 
lay or expense in respect of a building or the land described in sub- 
paragraph (3.1)(a)(i) or (ii) in respect of the building, 


(a) where the construction, renovation or alteration of the build- 
ing was in progress on November 12, 1981, 


(b) where the installation of the footings or other base support of 
the building commenced after November 12, 1981 and before 
1982, 


(c) if, in the case of a new building being constructed in Canada 
or an existing building being renovated or altered in Canada, ar- 
rangements, evidenced in writing, for the construction, renova- 
tion or alteration were substantially advanced before November 
13, 1981 and the installation of footings or other base support 
for the new building or the renovation or alteration of the ex- 
isting building, as the case may be, commenced before June 1, 
1982, or 


(d) if, in the case of a new building being constructed in Canada, 
‘the taxpayer was obligated to construct the building under the 
terms of an agreement in writing entered into before November 
13, 1981 and arrangements, evidenced in writing, respecting the 
construction of the building were substantially advanced before 
June 1, 1982 and the installation of footings or other base sup- 
port for the building commenced before 1983, 


and the construction, renovation or alteration, as the case may be, of 
the building proceeds after 1982 without undue delay (having re- 
gard to acts of God, labour disputes, fire, accidents or unusual delay 
by common carriers or suppliers of materials or equipment). 


Related Provisions: 18(3.7) — Commencement of installation of footings. 


History: That portion of subsec. 18(3.5) preceding para. (a) substituted by 1994, c. 7, 
Sch. If (1991, c. 49), subsec. 13(5), applicable to outlays and expenses made or in- 
curred after May 9, 1985. That portion formerly read: 


(3.5) |\dem — Subsection (3.1) does not apply in respect of an outlay or expense 
in réspect of a building or the land described in subparagraph (3.1)(a)(1) or (ti), 


(3.6) Undue delay — For the purposes of subsection (3.5), where 
more than one building is being constructed under any of the cir- 
cumstances described in that subsection on one site or on immedi- 
ately contiguous sites, no undue delay shall be regarded as occur- 
ring in the construction of any such building if construction of at 
least one such building proceeds after 1982 without undue delay 
and continuous construction of all other such buildings proceeds af- 
ter 1983 without undue delay. 


(3.7) Commencement of footings — For the purposes of this 
section, the installation of footings or other base support for a build- 
ing shall be deemed to commence on the first placement of con- 
crete, pilings or other material that is to provide permanent support 
for the building. 


(4) Limitation fe deduction of interest by certain 
corporations [thin capitalization] — Notwithstanding any 
other provision of this Act, in computing the income for a taxation 
year of a corporation resident in Canada from a business or pro- 
perty, no deduction shall be made in respect of that proportion of 
any amount otherwise deductible in computing its income for the 
year in respect of interest paid or payable by it on outstanding debts 
to specified non-residents that 


(a) the amount, if any, by which 


(i) the average of all amounts each of which is, in respect of a 
calendar month that ends in the year, the greatest total 
amount at any time in the month of the corporation’s out- 
standing debts to specified non-residents, 
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exceeds 
(ii) two times the total of 


(A) the retained earnings of the corporation at the begin- 
ning of the year, except to the extent that those earnings 
include retained earnings of any other corporation, 


(B) the average of all amounts each of which is the corpo- 
ration’s contributed surplus at the beginning of a calendar 
month that ends in the year, to the extent that it was con- 
tributed by a specified non-resident shareholder of the 
corporation, and 


(C) the average of all amounts each of which is the corpo- 
ration’s paid-up capital at the beginning of a calendar 
month that ends in the year, excluding the paid-up capital 
in respect of shares of any class of the capital stock of the 
corporation owned by a person other than a specified non- 
resident shareholder of the corporation, 


is of 


(b) the amount determined under subparagraph (a)(i) in respect 
of the corporation for the year. 


Related Provisions: 18(5)— Meaning of certain expressions; 18(5.1) — Person 
deemed not to be specified shareholder; 18(6) — Loan made on conditions; Canada- 
U.S. Tax Treaty:Art. XXV:8 — Thin capitalization rules grandfathered from treaty 
non-discrimination provision. 


History: Para. 18(4)(a) amended by 2001, c. 17, subsec. 9(3), applicable to taxation 
years that begin after 2000. The para. formerly read: 


(a) the amount, if any, by which 


(i) the greatest aggregate amount that the corporation’s outstanding debts to 
specified non-residents were at any time in the year, 


exceeds 
(ii) 3 times the total of 


(A) the retained earnings of the corporation at the commencement of the 
year, except to the extent that those earnings include retained earnings 
of any other corporation, 


(B) the corporation’s contributed surplus at the commencement of the 
year, to the extent that it was contributed by a specified non-resident 
shareholder of the corporation, and 


(C) the greater of the corporation’s paid-up capital at the commence- 
ment of the year and the corporation’s paid-up capital at the end of the 
year, excluding the paid-up capital in respect of shares of any class of 
the capital stock of the corporation owned by a person other than a spec- 
ified non-resident shareholder of the corporation, 


Selected Cases [subsec. 18(4)]: Specialty Manufacturing Ltd. v. R., [1999] 3 
C.T.C. 82 (FCA); aff’g [1998] 1 C.T.C. 2095 (TCC) (U.S. Convention did not prevent 
application of provision); Uddeholm Ltd. v. R., [1987] 2 C.T.C. 236 (FCTD) (Thin 
capitalization rules apply on date interest on debt becomes payable); R. v. Thyssen 
Canada Ltd., [1987] 1 C.T.C. 112 (FCA); leave to appeal to SCC refused (1987), 79 
N.R. 400 (note) (Late-payment charges not included in price paid attributed to pay- 
ments of interest on outstanding debts; charges disallowed). 


Interpretation Bulletins: IT-59R3: Interest on debts owing to specified non-re- 
sidents (thin capitalization); IT-121R3: Election to capitalize cost of borrowed money 
(archived). 


Information Circulars: 87-2R: International transfer pricing. 


Advance Tax Rulings: ATR-43: Utilization of a non-resident-owned investment 
corporation as a holding corporation. 


1.T. Technical News: 15 (back-to-back loans in relation to subsections 18(4) and 
18(6)); 16 (Wildenburg Holdings case). 


(5) Definitions — Notwithstanding any other provision of this Act 
(other than subsection (5.1)), in this subsection and subsections (4) 
to (6), 


History: The introductory portion of subsec. 18(5) substituted by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 8(1), applicable to 1993 er seg. and, where a corporation so elects 
by notifying the Minister of National Revenue in writing before December 11, 1993, to 
its 1989 to 1992 taxation years also. That portion formerly read: 


(5) Meaning of certain expressions — Notwithstanding any other provision of 
this Act, in this subsection and subsections (4) and (6), 
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“outstanding debts to specified non-residents” of a corporation at 
any particular time in a taxation year means 


(a) the total of all amounts each of which is an amount outstand- 
ing at that time as or on account of a debt or other obligation to 
pay an amount 


(i) that was payable by the corporation to a person who was, 
at any time in the year, 


(A) a specified non-resident shareholder of the corpora- 
tion, or 


(B) a non-resident person, or a non-resident-owned in- 
vestment corporation, who was not dealing at arm’s 
length with a specified shareholder of the corporation, 
and 


(ii) on which any amount in respect of interest paid or paya- 
ble by the corporation is or would be, but for subsection (4), 
deductible in computing the corporation’s income for the 
year, 


but does not include 


(b) an amount outstanding at the particular time as or on account 
of a debt or other obligation to pay an amount to 


(i) a non-resident insurance corporation to the extent that the 
obligation was, for the non-resident insurance corporation’s 
taxation year that included the particular time, designated in- 
surance property in respect of an insurance business carried 
on in Canada through a permanent establishment as defined 
by regulation, or 


(ii) an authorized foreign bank, if the bank uses or holds the 
obligation at the particular time in its Canadian banking 
business; 


History: Para. (b) of the definition “outstanding debts to specified non-residents” in 
subsec. 18(5) amended by 2001, c. 17, subsec. 9(4), applicable after June 27, 1999. The 
para. formerly read: 


(b) an amount outstanding at the particular time as or on account of a debt or 
other obligation to pay an amount to a non-resident insurance corporation to the 
extent that the amount was, for the non-resident insurance corporation’s taxation 
year that included the particular time, designated insurance property in respect of 
an insurance business carried on in Canada through a permanent establishment 
as defined by regulation; 


Para. (b) of the definition “outstanding debts to specified non-residents” in subsec. 
18(5) amended by 1997, c. 25, subsec. 4(3), applicable to 1997 et seq. Para. (b) for- 
merly read: 


(b) any amount outstanding at the particular time as or on account of a debt or 
other obligation to pay an amount to a non-resident insurance corporation where 
the amount outstanding at the particular time was, in the non-resident insurance 
corporation’s taxation year that included the particular time, included, for the 
purposes of section 138, as property used by it in the year in, or held by it in the 
year in the course of, carrying on an insurance business through a permanent 
establishment (within the meaning assigned for the purpose of subsection 
112(2)) in Canada, 


Para. (b) of “outstanding debts to specified non-residents” in subsec. 18(5) amended by 
1994, c. 7, Sch. VII (1993, c. 24), subsec. 8(2), applicable to 1991 et seg. and, where a 
corporation so elects by notifying the Minister of National Revenue in writing before 
December 11, 1993, to its 1985 to 1990 taxation years also. Para. (b) formerly read: 


(b) where the corporation is controlled by a non-resident insurance corporation, 
the total of all amounts each of which is an amount outstanding at the particular 
time as or on account of a debt or other obligation to pay an amount to the non- 
resident insurance corporation where the amount outstanding at the particular 
time has, in the non-resident insurance corporation’s taxation year that included 
the particular time, been included as property used by it in the year in, or held by 
it in the year in the course of (within the meaning assigned by the: definition 
“property used by it in the year in, or held by it in the year in the course of” in 
subsection 138(12)) carrying on an insurance business in Canada; 


Regulations: 8201 (permanent extablishment). 


Advance Tax Rulings: ATR-43: Utilization of a non-resident-owned investment 
corporation as a holding corporation. 


“specified non-resident shareholder” of a corporation at any time 
means a specified shareholder of the corporation who was at that 
time a non-resident person or a non-resident-owned investment 


corporation; 


S. 18(6)(a) 


“specified shareholder”? of a corporation at any time means a per- 
son who at that time, either alone or together with persons with 
whom that person is not dealing at arm’s length, owns 


‘(a) shares of the capital stock of the corporation that give the 
holders thereof 25% or more of the votes that could be cast at an 
annual meeting of the shareholders of the corporation, or 


(b) shares of the capital stock of the corporation having a fair 
market value of 25% or more of the fair market value of all of 
the issued and outstanding shares of the capital stock of the 
corporation, 


and, for the purpose of determining whether a particular person is a 
specified shareholder of a corporation at any time, where the partic- 
ular person or a person with whom the particular person is not deal- 
ing at arm’s length has at that time a right under a contract, in eq- 
uity or otherwise, either immediately or in the future and either 
absolutely or contingently 


(c) to, or to acquire, shares in a corporation or to control the 
voting rights of shares in a corporation, or 


(d) to cause a corporation to redeem, acquire or cancel any of its 
shares (other than shares held by the particular person or a per- 
son with whom the particular person is not dealing at arm’s 
length), 


the particular person or the person with whom the particular person 
is not dealing at arm’s length, as the case may be, shall be deemed 
at that time to own the shares referred to in paragraph (c) and the 
corporation referred to in paragraph (d) shall be deemed at that time 
to have redeemed, acquired or cancelled the shares referred to in 
paragraph (d), unless the right is not exercisable at that time be- 
cause the exercise thereof is contingent on the death, bankruptcy or 
permanent disability of an individual. 


Related Provisions: 18(5.1) — Person deemed not to be specified shareholder. 


History: Definition “specified shareholder” in subsec. 18(5) amended by 1994, c. 7, 
Sch. VHI (1993, c. 24), subsec. 8(3), applicable to 1993 et seg. and, where a corpora- 
tion so elects by notifying the Minister of National Revenue in writing before Decem- 
ber 11, 1993, to its 1989 to 1992 taxation years also. That definition formerly read: 


“specified shareholder” of a corporation at any time means a shareholder of the 
corporation who at that time, either alone or together with persons with whom 
that shareholder was not dealing at arm’s length, owned 25% or more of the 
issued shares of any class of the capital stock of the corporation. 


Interpretation Bulletins: IT-59R3: Interest on debts owing to specified non-re- 
sidents (thin capitalization). 


(5.1) Person deemed not to be specified shareholder — 
For the purposes of subsections (4) to (6), where 


(a) a particular person would, but for this subsection, be a speci- 
fied shareholder of a corporation at any time, 


(b) there was in effect at that time an agreement or arrangement 
under which, on the satisfaction of a condition or the oc- 
cur[rjence of an event that it is reasonable to expect will be sat- 
isfied or will occur, the particular person will cease to be a spec- 
ified shareholder, and 


(c) the purpose for which the particular person became a speci- 
fied shareholder was the safeguarding of rights or interests of the 
particular person or a person with whom the particular person 1s 
not dealing at arm’s length in respect of any indebtedness owing 
at any time to the particular person or a person with whom the 
particular person is not dealing at arm’s length, 


the particular person shall be deemed not to be a specified share- 
holder of the corporation at that time. 

History: Subsec. 18(5.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 8(4), 
applicable to 1993 et seg. and, where a corporation so elects by notifying the Minister 
of National Revenue in writing before December 11, 1993, to its 1989 to 1992 taxation 
years also. 


(6) Loans made on condition — Where any loan (in this sub- 
section referred to as the “first loan”) has been made 


(a) by a specified non-resident shareholder of a corporation, or 


107 


S. 18(6)(b) 


(b) by a non-resident person, or a non-resident-owned invest- 
ment corporation, who was not dealing at arm’s length with a 
specified shareholder of a corporation, 


to another person on condition that a loan (in this subsection re- 
ferred to as the “second loan”) be made by any person to a particu- 
lar corporation resident in Canada, for the purposes of subsections 
(4) and (5), the lesser of 


(c) the amount of the first loan, and 
(d) the amount of the second loan 


shall be deemed to be a debt incurred by the particular corporation 
to the person who made the first loan. 

Related Provisions: 18(5.1) — Person deemed not to be specified shareholder. 
Interpretation Bulletins: IT-59R3: Interest on debts owing to specified non-re- 
sidents (thin capitalization). 


1.T. Technical News: 15 (back-to-back loans in relation to subsections 18(4) and 
18(6)). 


(7) [Repealed under former Act] 


(8) [Repealed] 


History: Subsec. 18(8) repealed by 2001, c. 17, subsec. 9(5), applicable to taxation 
years that begin after 2000. 
-(8) Where subsec. (4) does not apply — Subsection (4) does not apply in 
computing the income for a taxation year of a corporation whose principal busi- 
ness in Canada throughout the year was the developing or manufacturing of air- 
craft or aircraft components. 


(9) Limitation respecting prepaid expenses — Notwith- 
standing any other provision of this Act, 


(a) in Computing a taxpayer’s income for a taxation year from a 
business or property (other than income from a business com- 
puted in accordance with the method authorized by subsection 
28(1)), no deduction shall be made in respect of an outlay or 
expense to the extent that it can reasonably be regarded as hav- 
ing been made or incurred 


(i) as consideration for services to be rendered after the end 
of the year, 


(ii) as, on account of, in lieu of payment of or in satisfaction 
of, interest, taxes (other than taxes imposed on an insurer in 
respect of insurance premiums of a non-cancellable or guar- 
anteed renewable accident and sickness insurance policy, or 
a life insurance policy other than a group term life insurance 
policy that provides coverage for a period of 12 months or 
less), rent-or royalties in respect of a period that is after the 
end of the year, or 


(iii) as consideration for insurance in respect of a period after 
the end of the year, other than 


(A) where the taxpayer is an insurer, consideration for re- 
insurance, and 


(B) consideration for insurance on the life of an indivi- 
dual under a group term life insurance policy where all or 
part of the consideration is for insurance that is (or would 
be if the individual survived) in respect of a period that 
ends more than 13 months after the consideration is paid; 


(b) such portion of each outlay or expense (other than an outlay 

_or expense of a corporation, partnership or trust as, on account 
of, in lieu of payment of or in satisfaction of, interest) made or 
incurred as would, but for paragraph (a), be deductible in com- 
puting a taxpayer’s income for a taxation year shall be deducti- 
ble in computing the taxpayer’s income for the subsequent year 
to which it can reasonably be considered to relate; 


(c) for the purposes of section 37.1, such portion of each quali- 
fied expenditure (within the meaning assigned by subsection 
37.1(5)) as was made by a taxpayer in a taxation year and as 
would, but for paragraph (a), have been deductible in computing 
the taxpayer’s income for the year shall be deemed 


(i) not to be a qualified expenditure made by the taxpayer in 
the year, and 
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(ii) to be a qualified expenditure made by the taxpayer in the 
subsequent year to which the expenditure can reasonably be 
considered to relate; 


(d) for the purpose of paragraph (a), an outlay or expense of a 
taxpayer is deemed not to include any payment referred to in 
subparagraph 37(1)(a)(ii) or (iii) that 


(i) is made by the taxpayer to a person or partnership with 
which the taxpayer deals at arm’s length, and 


(ii) is not an expenditure described in subparagraph 
37(1)(a)G@); and 


(e) for the purposes of section 37 and the definition “qualified 
expenditure” in subsection 127(9), the portion of an expenditure 
that is made or incurred by a taxpayer in a taxation year and that 
would, but for paragraph (a), have been deductible under section 
37 in computing the taxpayer’s income for the year, is deemed 


(i) not to be made or incurred by the taxpayer in the year, and 


(ii) to be made or incurred by the taxpayer in the subsequent 
taxation year to which the expenditure can reasonably be 
considered to relate. 


Related Provisions: 6(1)(a)(i), 6(4) — Group term life insurance premiums — taxa- 
ble benefit;, 18(9:01) — Group term life insurance — deductibility of premiums; 
18(9.02) — Application to insurers; 18(9.2)-(9.8) — Prepaid interest; 20(1)(m.1) — 
Manufacturer’s warranty reserve; 20(1)(m.2) — Repayment of amount previously in- 
cluded in income; 87(2)(j.2) — Amalgamations — prepaid expenses. 


History: Subpara. 18(9)(a)(ii) amended by 2001, c. 17, subsec. 9(6), applicable to tax- 
ation years that begin after 1999 except that, where a taxpayer so elects in writing and 
files the election with the Minister of National Revenue on or before the taxpayer’s 
filing-due date for the taxpayer’s taxation year that includes June 14, 2001, the amend- 
ment applies to taxation years that end after 1997. The subpara. formerly read: 


(ii) as, on account or in lieu of payment of, or in satisfaction of, interest, taxes 
(other than taxes imposed on insurance premiums), rent or royalty in respect of a 
period after the end of the year, or 


Para. 18(9)(d) amended and (e) added by 1996, c. 21, subsec. 5(1), para. (d) applicable 
to payments made after 1995, and para. (e) applicable to expenditures made or incurred 
at any time, Para. (d) formerly read: 


(d) for the purposes of paragraph (a), an outlay or expense shall be deemed not to 
include any payment referred to in clause 37(1)(a)(1i)(E). 


Subpara. 18(9)(a)(iii) amended by 1995, c. 3, subsec. 6(1), applicable to premiums paid 
after February 1994 for insurance. Subpara. (iii) formerly read: 


(iii) as consideration for insurance in respect of a period after the end of the year 
(other than an amount paid in respect of reinsurance by an insurer); 


Para. 18(9)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 8(5), applicable 
with respect to amounts paid as, on account of, in lieu of payment of or in satisfaction 
of, interest in respect of a period or part thereof that is after 1991. Para. 18(9)(b) for- 
merly read: 


(b) such portion of each outlay or expense made or incurred as would, but for 
paragraph (a), have been deductible in computing a taxpayer’s income for a taxa- 
tion year shall be deductible in computing the taxpayer’s income for the subse- 
quent year to which it can reasonably be considered to relate; 


Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-151R5: Scientific research 
and experimental development expenditures; IT-211R: Membership dues — associa- 
tions and societies; IT-233R: Lease-option agreements; sale-leaseback agreements 
(archived); IT-341R3: Expenses of issuing or selling shares, units in a trust, interests in 
a partnership or syndicate, and expenses of borrowing money: IT-417R2: Prepaid ex- 
penses and deferred charges. 


1.T. Technical News: 25 (health and welfare trusts). 
(9.01) Group term life insurance — Where 


(a) a taxpayer pays a premium after February 1994 and before 
1997 under a group term life insurance policy for insurance on 
the life of an individual, 


(b) the insurance is for the remainder of the individual’s life- 
time, and 


(c) no further premiums will be payable for the insurance, 
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no amount may be deducted in computing the taxpayer’s income for 
a taxation year from a business or property in respect of the pre- 
mium except that there may be so deducted, 


(d) where the year is the taxation year in which the premium was 
paid or a subsequent taxation year and the individual is alive at 
the end of the year, the lesser of 


(i) the amount determined by the formula 


AB 
and 


(ii) 3 of the amount determined by the formula 


vue: 
365 


where 


A is the amount that would, if this Act were read without 
reference to this subsection, be deductible in respect of 
the premium in computing the taxpayer’s income, 


B is the total amount deductible in respect. of the premium 
in computing the taxpayer’s income for preceding taxa- 
tion years, and 


C is the number of days in the year, and 


(e) where the individual died in the year, the amount determined 
under subparagraph (d)(i). 
Related Provisions: 6(4)— Taxable benefit from premiums paid by employer; 


87(2)G.2) — Amalgamations — prepaid expenses; 257 — Formula cannot calculate to 
less than zero. 


History: Subsec. 18(9.01) added by 1995, c. 3, subsec. 6(2), applicable to premiums 
paid after February 1994 for insurance. 


(9.02) Application of subsec. (9) to insurers — For the pur- 
pose of subsection (9), an outlay or expense made or incurred by an 
insurer on account of the acquisition of an insurance policy (other 
than a non-cancellable or guaranteed renewable accident and sick- 
ness insurance policy or a life insurance policy other than a group 
term life insurance policy that provides coverage for a period of 12 
months or less) is deemed to be an expense incurred as considera- 
tion for services rendered consistently throughout the period of cov- 
erage of the policy. 


Proposed Amendment — 18(9.02) 
it. of Finance, December 21, 2005: See under 12(1) 


History: Subsec. 18(9.02) added by 2001, c. 17, subsec. 9(7), applicable to: taxation 
years that begin after 1999 except that, where a taxpayer so elects in writing and files 
the election with the Minister of National Revenue on or before the taxpayer’s filing- 
due date for the taxpayer’s taxation year that includes June 14, 2001, the subsec. ap- 
plies to taxation years that end after 1997. 


(9.1) Penalties, bonuses and rate-reduction payments — 
Subject to subsection 142.4(10), where at any time a payment, other 
than a payment that 


(a) can reasonably be considered to have been made in respect 
of the extension of the term of a debt obligation or in respect of 
the substitution or conversion of a debt obligation to another 
debt obligation or share, or 


(b) is contingent or dependent on the use of or production from 
property or is computed by reference to revenue, profit, cash 
flow, commodity price or any other similar criterion or by refer- 
ence to dividends paid or payable to shareholders of any class of 
shares of the capital stock of a corporation, 


is made to a person or partnership by a taxpayer in the course of 
carrying on a business or earning income from property in respect 
of borrowed money or on an amount payable for property acquired 
by the taxpayer (in this subsection referred to as a “debt 
obligation’”’) 


(c) as consideration for a reduction in the rate of interest payable 
by the taxpayer on the debt obligation, or 


S. 18(9.2)(a)(i) 


(d) as a penalty or bonus payable by the taxpayer because of the 
repayment by the taxpayer of all or part of the principal amount 
of the debt obligation before its maturity, 


the payment shall, to the extent that it can reasonably be considered 
to relate to, and does not exceed the value at that time of, an amount 
that, but for the reduction described in paragraph (c) or the repay- 
ment described in paragraph (d), would have been paid or payable 
by the taxpayer as interest on the debt obligation for a taxation year 
of the taxpayer ending after that time, be deemed, 


(e) for the purposes of this Act, to have been paid by the tax- 
payer and received by the person or partnership at that time as 
interest on the debt obligation, and 


(f) for the purpose of computing the taxpayer’s income in re- 
spect of the business or property for the year, to have been paid 

~ or payable by the taxpayer in that year as interest pursuant to a 
legal obligation to pay interest, 


(i) in the case of a reduction described in paragraph (c), on 
the debt obligation, and 


(ii) in the case of a repayment described in paragraph (d), 


(A) where the repayment was in respect of all or part of 
the principal amount of the debt obligation that was bor- 
rowed money, except to the extent that the borrowed 
money was used by the taxpayer to acquire property, on 
borrowed money used in the year for the purpose for 
which the borrowed money that was repaid was used, and 


(B) where the repayment was in respect of all or part of 
the principal amount of the debt obligation that was either 
borrowed money used to acquire property or an amount 
payable for property acquired by the taxpayer, on the debt 
obligation to the extent that the property or property sub- 
stituted therefor is used by the taxpayer in the year for the 
purpose of gaining or producing income therefrom or for 
the purpose of gaining or producing income from a 
business. 


Related Provisions: 18(9.2) — Prepaid interest on debt obligations; 20(1)(e) — 
Expenses re financing; 87(2)(.6) — Amalgamations — continuing corporation; 
248(5) — Substituted property. 

History: The opening words of subsec. 18(9.1) amended by 1998, c. 19, subsec. 79(1), 
applicable to taxation years that end after February 22, 1994. The opening’ words for- 
merly read: 


(9.1) Where at any time a payment, other than a payment that 


Subsec. 18(9.1) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 13(6), applicable 
with respect to payments made after 1984 except that, in its application with respect to 
payments made before July 13, 1990, subsec. (9.1) shall be read without reference to 
para. (e). 

Interpretation Bulletins: IT-104R3: Deductibility of fines or penalties; IT-341R3: 
Expenses of issuing or selling shares, units in a trust, interests in a partnership or syndi- 
cate, and expenses of borrowing money. 


(9.2) Interest on debt obligations — For the purposes of this 
Part, the amount of interest payable on borrowed money or on an 
amount payable for property (in this subsection and subsections 
(9.3) to (9.8) referred to as the “debt obligation”) by a corporation, 
partnership or trust (in this subsection and subsections (9.3) to (9.7) 
referred to as the “borrower’’) in respect of a taxation year shall, 
notwithstanding subparagraph (9.1)(f)G@), be deemed to be an 
amount equal to the lesser of 


(a) the amount of interest, not in excess of a reasonable amount, 
that would be payable on the debt obligation by the borrower in 
respect of the year if no amount had been paid before the end of 
the year in satisfaction of the obligation to pay interest on the 
debt obligation in respect of the year and if the amount outstand- 
ing at each particular time in the year that is after 1991 on ac- 
count of the principal amount of the debt obligation were the 
amount, if any, by which 


(i) the amount outstanding at the particular time on account 
of the principal amount of the debt obligation 


109 


S. 18(9.2)(a) Income Tax Act, 


exceeds the total of 


(ii) all amounts each of which is an amount paid before the 
particular time in satisfaction, in whole or in part, of the obli- 
gation to pay interest on the debt obligation in respect of a 
period or part thereof that is after 1991, after the beginning of 
the year, and after the time the amount was so paid (other 
than a period or part thereof that is in the year where no such 
amount was paid before the particular time in respect of a 
period, or part of a period, that is after the end of the year), 
and 


(iii) the amount, if any, by which 


(A) the total of all amounts of interest payable on the debt 
obligation (determined without reference to this subsec- 
tion) by the borrower in respect of taxation years ending 
after 1991 and before the year (to the extent that the inter- 
est does not exceed a reasonable amount) 


exceeds 


(B) the total of all amounts of interest deemed by this 
subsection to have been payable on the debt obligation by 
the borrower in respect of taxation years ending before 
the year, and 


~(b) the amount, if any, by which 


(i) the total of all amounts of interest payable on the debt 
obligation (determined without reference to this subsection) 
by the borrower in respect of the year or taxation years end- 
ing after 1991 and before the year (to the extent that the in- 
terest does not exceed a reasonable amount) 


exceeds 


(ii) the total of all amounts of interest deemed by this subsec- 
tion to have been payable on the debt obligation by the bor- 
rower in respect of taxation years ending before the year. 


Related Provisions: 18(9.3)-(9.8) — Prepaid interest on debt obligations. 


History: Subsec. 18(9.2) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 8(6), 
applicable to 1992 ef seq. 


Interpretation Bulletins: IT-417R2: Prepaid expenses and deferred charges. 


(9.3) Interest on debt obligations — Where at any time in a 
taxation year of a borrower a debt obligation of the borrower is set- 
tled or extinguished or the holder of the obligation acquires or reac- 
quires property of the borrower in circumstances in which section 
79 applies in respect of the debt obligation and the total of 


(a) all amounts each of which is an amount paid at or before that 
time in satisfaction, in whole or in part, of the obligation to pay 
interest on the debt obligation in respect of a period or part of a 
period that is after that time, and 


(b) all amounts of interest payable on the debt obligation (deter- 
mined without reference to subsection (9.2)) by the borrower in 
respect of taxation years ending after 1991 and before that time, 
or in respect of periods, or parts of periods, that are in such years 
and before that time (to the extent that the interest does not ex- 
ceed a reasonable amount), 


exceeds the total of 


(c) all amounts of interest deemed by subsection (9.2) to have 
been payable on the debt obligation by the borrower in respect 
of taxation years ending before that time, and 


(d) the amount of interest that would be deemed by subsection 
(9.2) to have been payable on the debt obligation by the bor- 
rower in respect of the year if the year had ended immediately 
before that time, 


(which excess is in this subsection referred to as the “excess 
amount’), the following rules apply: 


(e) for the purpose of applying section 79 in respect of the bor- 
rower, the principal amount at that time of the debt obligation 
shall be deemed to be equal to the amount, if any, by which 


(i) the principal amount at that time of the debt obligation 


Part I, Division B 


exceeds 
(ii) the excess amount, and 


(f) the excess amount shall be deducted at that time in comput- 
ing the forgiven amount in respect of the obligation (within the 
meaning assigned by subsection 80(1)). 
Related Provisions: 80(1)“‘forgiven amount’B(c)— Deduction from forgiven 
amount as per 18(9.3)(f). 
History: The portion of subsec. 18(9.3) before para. (b) and paras. (e) and (f) amended 
by 1995, c. 21, subsecs. 5(1), (2), the opening words of subsec. 18(9.3) and para. (e) 
applicable to 1992 et seq. and paras. (a) and (f) applicable to taxation years that end 
after February 21, 1994, except that they do not apply to any obligation settled or 
extinguished 


(a) before February 22, 1994; 
(b) after February 21, 1994 


(i) under the terms of an agreement in writing entered into on or before that 
date, or 

(ii) under the terms of any amendment to such an agreement, where that 
amendment was entered into in writing before July 12, 1994 and the amount of 
the settlement or extinguishment was not substantially greater than the settle- 
ment or extinguishment provided under the terms of the agreement; 


(c) before 1996 pursuant to a restructuring of debt in connection with a proceeding 
commenced in a court in Canada before February 22, 1994; 


(d) before 1996 in connection with a proposal (or notice of intention to make a 
proposal) that was filed under the Bankruptcy and Insolvency Act, or similar legis- 
lation of a country other than Canada, before February 22, 1994; or 


(e) before 1996 in connection with a written offer that was made by, or communi- 
cated to, the holder of the obligation before February 22, 1994. 


That portion of subsec. 18(9.3) before para. (b) and paras. (e) and (f) formerly read: 


(9.3) ldem — Where at any time in a taxation year of a borrower a debt obliga- 
tion of the borrower has been settled or extinguished and the total of 


(a) all amounts each of which is an amount paid before that time in satisfac- 
tion, in whole or in part, of the obligation to pay interest on the debt obliga- 
tion in respect of a period or part thereof that is after that time, and 


(e) for the purpose of applying paragraph 79(c) in respect of the borrower, 
where the debt obligation was extinguished in circumstances to which sec- 
tion 79 applies, the amount outstanding at that time on account of the princi- 
pal amount of the debt obligation shall be deemed to be the amount, if any, 
by which 

(i) the amount outstanding at that time on account of the principal 

amount of the debt obligation 
exceeds 

(ii) the excess amount, and 


(f) for the purpose of applying section 80 in respect of the borrower, where 
the debt obligation was settled or extinguished in circumstances to which 
that section applies, the debt obligation shall be deemed to have been settled 
or extinguished by the payment of an amount equal to the total of 


(i) the amount, if any, of the payment made to settle or extinguish the 
debt obligation (determined without reference to this subsection), and 


(ii) the excess amount. 


Subsec. 18(9.3) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 8(6), applicable to 
1992 et seq. 


Interpretation Bulletins: IT-417R2: Prepaid expenses and deferred charges. 


(9.4) Idem — Where an amount is paid at any time by a person or 
partnership in respect of a debt obligation of a borrower 


(a) as, on account of, in lieu of payment of or in satisfaction of, 
interest on the debt obligation in respect of a period or part 
thereof that is after 1991 and after that time, or 


(b) as consideration for a reduction in the rate of interest payable 
on the debt obligation (excluding, for greater certainty, a pay- 
ment described in paragraph (9.1)(a) or (b)) in respect of a pe- 
riod or part thereof that is after 1991 and after that time, 


that amount shall be deemed, for the purposes of subsection (9.5) 
and, subject to that subsection, for the purposes of clause 
(9.2)(a)(i1i)(A), subparagraph (9.2)(b)(i), paragraph (9.3)(b) and 
subsection (9.6), to be an amount of interest payable on the debt 
obligation by the borrower in respect of that period or part thereof 
and shall be deemed, for the purposes of subparagraph (9.2)(a)(ii) 
and paragraph (9.3)(a), to be an amount paid at that time in satisfac- 


110 


Subdivision b — Income or Loss from a Business or Property 


tion of the obligation to pay interest on the debt obligation in re- 
spect of that period or part thereof. 


History: Subsec. 18(9.4) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 8(6), 
applicable to 1992 et seq. 


Interpretation Bulletins: IT-417R2: Prepaid expenses and deferred charges. 


(9.5) idem — Where the amount of interest payable on a debt obli- 
gation (determined without reference to subsection (9.2)) by a bor- 
rower in respect of a particular period or part thereof that is after 
1991 can reasonably be regarded as an amount payable as consider- 
ation for 


(a) a reduction in the amount of interest that would otherwise be 
payable on the debt obligation in respect of a subsequent period, 
or 


(b) a reduction in the amount that was or may be paid before the 
beginning of a subsequent period in satisfaction of the obligation 
to pay interest on the debt obligation in respect of that subse- 
quent period 


(determined without reference to the existence of, or the amount of 
any interest paid or payable on, any other debt obligation), that 
amount shall, for the purposes of clause (9.2)(a)(iii)(A), subpara- 
graph (9.2)(b)(i), paragraph (9.3)(b) and subsection (9.6), be 
deemed to be an amount of interest payable on the debt obligation 
by the borrower in respect of the subsequent period and not to be an 
amount of interest payable on the debt obligation by the borrower in 
respect of the particular period and shall, when paid, be deemed for 
the purposes of subparagraph (9.2)(a)(ii) and paragraph (9.3)(a) to 
be an amount paid in satisfaction of the obligation to pay interest on 
the debt obligation in respect of the subsequent period. 


Related Provisions: 18(9.4) — Prepaid interest on debt obligations. 


History: Subsec. 18(9.5) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 8(6), 
applicable to 1992 et seq. 


Interpretation Bulletins: IT-417R2: Prepaid expenses and deferred charges. 


(9.6) Idem — Where the liability in respect of a debt obligation of 
a person or partnership is assumed by a borrower at any time, 


(a) the amount of interest payable on the debt obligation (deter- 
mined without reference to subsection (9.2)) by any person or 
partnership in respect of a period shall, to the extent that that 
period is included in a taxation year of the borrower ending after 
1991, be deemed, for the purposes of clause (9.2)(a)(ili)(A), sub- 
paragraph (9.2)(b)(i) and paragraph (9.3)(b), to be an amount of 
interest payable on the debt obligation by the borrower in re- 
spect of that year, and 


(b) the application of subsections (9.2) and (9.3) to the borrower 
in respect of the debt obligation after that time shall be deter- 
mined on the assumption that subsection (9.2) applied to the 
borrower in respect of the debt obligation before that time, 


and, for the purposes of this subsection, where the borrower came 
into existence at a particular time that is after the beginning of the 
particular period beginning at the beginning of the first period in 
respect of which interest was payable on the debt obligation by any 
person or partnership and ending at the particular time, the bor- 
rower shall be deemed 


(c) to have been in existence throughout the particular period, 
and 


(d) to have had, throughout the particular period, taxation years 
ending on the day of the year on which its first taxation year 
ended. 


History: Subsec. 18(9.6) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 8(6), 
applicable to 1992 et seq. 


Interpretation Bulletins: IT-417R2: Prepaid expenses and deferred charges. 
(9.7) idem — Where the amount paid by a borrower at any particu- 


lar time, in satisfaction of the obligation to pay a particular amount 
of interest on a debt obligation in respect of a subsequent period or 
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part thereof, exceeds the particular amount of that interest, 
discounted 


_ (a) for the particular period beginning at the particular time and 
ending at the end of the subsequent period or part thereof, and 


(b) at the rate or rates of interest applying under the debt obliga- 
tion during the particular period (or, where the rate of interest of 
any part of the particular period is not fixed at the particular 
time, at the prescribed rate of interest in effect at the particular 
time), 


that excess shall 


(c) for the purposes of applying subsections (9.2) to (9.6) and 
(9.8), be deemed to be neither an amount of interest payable on 
the debt obligation nor an amount paid in satisfaction of the ob- 
ligation to pay interest on the debt obligation, and 


(d) be deemed to be a payment described in paragraph (9.1)(d) 
in respect of the debt obligation. 
History: Subsec. 18(9.7) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 8(6), 
applicable to 1992 er seq. 
Regulations: 4301(c) (prescribed rate of interest). 
Interpretation Bulletins: IT-417R2: Prepaid expenses and deferred charges. 


(9.8) Idem — Nothing in any of subsections (9.2) to (9.7) shall be 
construed as providing that 


(a) the total of all amounts each of which is the amount of inter- 
est payable on a debt obligation by an individual (other than a 
trust), or deemed by subsection (9.2) to be payable on the debt 
obligation by a corporation, partnership or trust, in respect of a 
taxation year ending after 1991 and before any particular time, 


may exceed 


(b) the total of all amounts each of which is the amount of inter- 

est payable on the debt obligation (determined without reference 

to subsection (9.2)) by a person or partnership in respect of a 

taxation year ending after 1991 and before that particular time. 
History: Subsec. 18(9.8) added by 1994, c. 7, Sch. VHI (1993, c. 24), subsec. 8(6), 
applicable to 1992 et seq. 


Interpretation Bulletins: IT-417R2: Prepaid expenses and deferred charges. 


(10) Employee benefit plan — Paragraph (1)(0) does not apply 
in respect of a contribution to an employee benefit plan 


(a) to the extent that the contribution 


(i) is made in respect of services performed by an employee 
who is not resident in Canada and is regularly employed in a 
country other than Canada, and 


(ii) cannot reasonably be regarded as having been made in 
respect of services performed or to be performed during a 
period when the employee is resident in Canada; 


(b) the custodian of which is non-resident, to the extent that the 
contribution 


(i) is in respect of an employee who is non-resident at the 
time the contribution is made, and 


(ii) cannot reasonably be regarded as having been made in 
respect of services performed or to be performed during a 
period when the employee is resident in Canada; or 


(c) the custodian of which is non-resident, to the extent that the 
contribution can reasonably be regarded as having been made in 
respect of services performed by an employee in a particular cal- 
endar month where 
(i) the employee was resident in Canada throughout no more 
than 60 of the 72 calendar months ending with the particular 
month, and 
(ii) the employee became a member of the plan before the 
end of the month following the month in which the employee 
became resident in Canada, 
and, for the purpose of this paragraph, where benefits provided 
to an employee under a particular employee benefit plan are re- 
placed by benefits provided under another employee benefit 


S. 18(10)(c) 


plan, the other plan shall be deemed, in respect of the employee, 
to be the same plan as the particular plan. 
History: Para. 18(10)(b) substituted, and para. (c) added, by 1994, c. 21, subsec. 11(2), 
applicable to contributions made after 1992. Para. (b) formerly read: 


(b) the custodian of which is not resident in Canada, to the extent that the 
contribution 


(i) is in respect of an employee who was 
(A) not resident in Canada at the time the contribution was made, or 


(B) resident in Canada for a period (in this paragraph referred to as an 
“excluded period”) of not more than 36 of the 72 months preceding the 
date on which the contribution is made and was a beneficiary under the 
plan before becoming resident in Canada, and 


(ii) cannot reasonably be regarded as having been made in respect of ser- 
vices performed or to be performed during a period (other than an excluded 
period) when the employee is resident in Canada. 


Interpretation Bulletins: IT-502: Employee benefit plans and employee trusts. 


(11) Limitation [on interest expense] — Notwithstanding any 
other provision of this Act, in computing the income of a taxpayer 
for a taxation year, no amount is deductible under paragraph 
20(1)(c), (d), (e), (e.1) or (f) in respect of borrowed money (or other 
property acquired by the taxpayer) in respect of any period after 
which the money (or other property) is used by the taxpayer for the 
purpose of 


(a) making a payment after November 12, 1981 as consideration 
for an income-averaging annuity contract, unless the contract 
was acquired pursuant to an agreement in writing entered into 
before November 13, 1981; 


(b) paying a premium (within the meaning assigned by subsec- 
tion 146(1) read without reference to the portion of the defini- 
tion “premium” in that subsection following paragraph (b) of 
that definition) under a registered retirement savings plan after 
November 12, 1981; 


(c) making a contribution to a registered pension plan or a de- 
ferred profit sharing plan after November 12, 1981, other than 


(i) a contribution described in subparagraph 8(1)(m)(ii) or 
(iii) (as they read in their application to the 1990 taxation 
year) that was required to be made pursuant to an obligation 
entered into before November 13, 1981, or 


(ii) a contribution deductible under paragraph 20(1)(q) or (y) 
in computing the taxpayer’s income; 


(d) making a payment as consideration for an annuity the pay- 
ment for which was deductible in computing the taxpayer’s in- 
come by virtue of paragraph 60(1); 


(e) making a contribution to a retirement compensation arrange- 
ment where the contribution was deductible under paragraph 
8(1)(m.2) in computing the taxpayer’s income; 


(f) making a contribution to a net income stabilization account; 


(g) making a contribution to any account under a provincial pen- 
sion plan prescribed for the purpose of paragraph 60(v); or 


(h) making a contribution into a registered education savings 
plan, 


and, for the purposes of this subsection, to the extent that an indebt- 
edness is incurred by a taxpayer in respect of a property and at any 
time that property or a property substituted therefor is used for any 
of the purposes referred to in this subsection, the indebtedness shall 
be deemed to be incurred at that time for that purpose. 

Related Provisions: 18(i)(u) — Investment counselling and administration fees for 


RRSP or RRIF are non-deductible: 110.6(1)“investment expense”(a); 248(5) — Substi- 
tuted property. 


History: Para. 18(11)(h) added by 1998, c. 19, s. 3, applic 
Para. 18(11)(g) added by 1994, c. 21, subsec. 11(3), applicable to 1993 er seg. 


cable to 1998 er seq. 


Para. 18(11)(b) amended 2 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 8(7), applicable 
to 1992 et seg. Para. 18(11)(b) formerly read: 


(b) paying a premium under a registered retirement savings plan after November 
12, 1981; 


| 
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That portion of subsec. 18(11) following para. (e) amended (para. (f) being added) by 

1994, c. 7, Sch VHI (1993, c. 24), subsec. 8(8), applicable to 1991 et seg. That portion 

formerly read: 
and, for the purposes of this subsection, where an indebtedness is incurred by a 
taxpayer in respect of a property and at any time that property or a property 
substituted therefor is used for any of the purposes referred to in paragraphs (a) 
to (e), the indebtedness shall be deemed to be incurred at that time for that 
purpose. 

That portion of subsec. 18(11) preceding para. (a) substituted by 1994, c. 7, Sch. I 

(1991, c. 49), subsec. 13(7), applicable to 1990 et seq. That portion formerly read: 
(11) Notwithstanding any other provision of this Act, in computing the income 
of a taxpayer for a taxation year, no amount shall be deducted under paragraph 
20(1)(c), (d) or (e) of this Act or paragraph 20(1)(k) of the /ncome Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, in respect of indebtedness 
incurred for the purpose of 


That portion of subsec. 18(11) following para. (e) added by 1994, c. 7, Sch. I (1991, c. 
49), subsec. 13(8), applicable to 1990 er seq. 

Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-167R6: Registered pension plans —employee’s contributions; IT-307R4: 
Spousal or common-law partner registered retirement savings plans; [T-355R2: Interest 
on loans to buy life insurance policies and annuity contracts, and interest on policy 
loans (archived). 


(12) Work space in home — Notwithstanding any other provi- 
sion of this Act, in computing an individual’s income from a busi- 
ness for a taxation year, 


(a) no amount shall be deducted in respect of an otherwise de- 
ductible amount for any part (in this subsection referred to as the 
“work space”) of a self-contained domestic establishment in 
which the individual resides, except to the extent that the work 
space is either 


(1) the individual’s principal place of business, or 


(11) used exclusively for the purpose of earning income from 
business and used on a regular and continuous basis for 
meeting clients, customers or patients of the individual in re- 
spect of the business; 


(b) where the conditions set out in subparagraph (a)(i) or (ii) are 
met, the amount for the work space that is deductible in comput- 
ing the individual’s income for the year from the business shall 
not exceed the individual’s income for the year from the busi- 
ness, computed without reference to the amount and sections 
34.1 and 34.2; and 


(c) any amount not deductible by reason only of paragraph (b) in 
computing the individual’s income from the business for the im- 
mediately preceding taxation year shall be deemed to be an 
amount otherwise deductible that, subject to paragraphs (a) and 
(b), may be deducted for the year for the work space in respect 
of the business. 


Related Provisions: 8(13) — Parallel rule for employee. 


History: Para. 18(12)(b) amended by 1996, c. 21, subsec. 5(2 
seq.. The para. formerly read: 


), applicable to 1995 er 


(b) where the conditions set out in subparagraph (a)(i) or (ii) are met, the amount 
for the work space that is deductible in computing the individual’s income from 
the business for a taxation year shall not exceed the individual’s income from the 
business for the year, computed without reference to the amount; and 


Selected Cases [subsec. 18(12)]: Jenkins v. R., [2005] 2 C.T.C. 2156 (TCC) 
(Principal place of fishing business was taxpayer’s home). 


Interpretation Bulletins: IT-120R6: Principal residence; IT-504R2: Visual artists 
and writers; IT-514: Work space in home expenses. 


(13) When subsec. (15) applies to money lenders — Sub- 
section (15) applies, subject to subsection 142.6(7), when 


(a) a taxpayer (in this subsection and subsection (15) referred to 
as the “transferor”) disposes of a particular property; 

(b) the disposition is not described in any of paragraphs (c) to 
(g) of the definition “superficial loss” in section 54; 

(c) the transferor is not an insurer; 

(d) the ordinary business of the transferor includes the lending of 


money and the particular property was used or held in the ordi- 
nary course of that business; 
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(e) the particular property is a share, or a loan, bond, debenture, 
mortgage, hypothecary claim, note, agreement for sale or any 
other indebtedness; 


(f) the particular property was, immediately before the disposi- 
tion, not a capital property of the transferor; 


(g) during the period that begins 30 days before and ends 30 
days after the disposition, the transferor or a person affiliated 
with the transferor acquires a property (in this subsection and 
subsection (15) referred to as the “substituted property”) that is, 
or is identical to, the particular property; and 


(h) at the end of the period, the transferor or a person affiliated 
with the transferor owns the substituted property. 
Related Provisions: 18(14) — Alternate application of subséc. 18(15); 40(2)(g)(i). 
54“superficial loss”— Parallel’ rule for capital property; 248(12) — Identical 
properties. 
History: Para. 18(13)(e) amended to add “hypothecary claim” by 2001. c. 17, subsec. 
201(1), in force June 14, 2001. 


Subsec. 18(13) amended by 1998, c. 19, subsec. 79(2), applicable, subject to s. 247 of 
1998. c. 19 (grandfathering rule reproduced after s. 260) to dispositions of property that 
occur after April 26. 1995, other than a disposition that occurred before July 1995 to 
which subsec. 142.6(7) 

(a) does not apply; and’ 

(b) would apply if the disposition had occurred after June 1995. 
The subsec. formerly read: 


(13) Superficial loss — Subject to subsection 142.6(7) and notwithstanding any 
other provision of this Act, where a taxpayer (other than an insurer) 
(a) who was. a resident-of Canada at any time in a taxation year and whose 
ordinary business during that year included the lending of money, or 
(b) who at any time in the year carried on a business of lending money in~ 
Canada 
has sustained a-loss on a disposition of property used or held in that business that 
is a share, or a loan, bond, debenture, mortgage. note, agreement of sale or any 
other indebtedness, other than.a property that is a capital property of the tax- 
payer, no amount shall be deducted in computing the income of the taxpayer 
from that business for the year in respect of the loss where 
(ce) during the period commencing 30 days before and ending 30 days after 
the disposition, the taxpayer or a person or partnership that does not deal at 
arm’s length with the taxpayer acquired or agreed to acquire the same or 
identical property (in this subsection referred to as -the “substituted. pro- 
perty”), and 
(d) at the end of the period described in paragraph (c), the taxpayer, person 
or partnership, as the case may be, owned or had a right to acquire the sub- 
stituted property, 
and any such loss shall be added in computing the cost to the taxpayer,;person or 
partnership, as the case may be, of the substituted property. 
The opening words of subsec. 18(13) amended by 1995, c. 21, s. 48, applicable to 


dispositions occurring after October 30,1994. The opening words formerly read: 
(13) Superficial loss — Subject to subsection 138(5.2)and notwithstanding any 
other provision of this Act, where a taxpayer 


Selected Cases [subsec. 18(13)]: Mathew v. R., [2003] 1 C.T.C. 2045 (TCC): 
aff'd [2004] 1 C.T.C. 115 (FCA); aff'd [2005] 5 C.T.C. 244 (SCC) (Superficial: loss 
subject to GAAR). 


(14) When subsec. (15) applies to adventurers in trade — 
Subsection (15) applies where 


(a) a person (in this subsection and subsection (15) referred to as 
the “transferor’’) disposes of a particular property; 


(b) the particular property is described in an inventory of a busi- 
ness that is an adventure or concern in the nature of trade; 


(c) the disposition is not a disposition that is deemed to have 
occurred by section 70, subsection 104(4), section 128.1, para- 
graph 132.2(1)(f) or subsection 138(11.3) or 149(10); 


Proposed Amendment — 1 a(1 4)(c) 


. © the disposition i is not a disposition that is deemed to have 
occurred by section 70, subsection 104(4), section 128.1, para- 
_ graph 132. 2(3)(a) or (c) or subsection 138(11.3) or 149(10); 
Application: ‘The July 18, 2005 draft legislation (Part 2 — technical), subsec. 55(2), 
will amend para. 18(14)(c) to read as above, applicable to ee that occur 
after 1998. : 


S. 18(16) 


Technical Notes: Subsection 18(14) describes the circumstances in which the loss- 
deferral rule in subsection 18(15) applies to dispositions of property that is described - | 
in an inventory of a business that is an adventure or concern in the nature of trade. * 
Paragraph 18(14)(c) excludes from the application of the rule dispositions ‘under 
specified provisions of the Act. As a consequence of the restructuring of section 
132.2, the reference in paragraph 18(14)(c) to paragraph Bes 2(1)\(f) is replaced by 
references to paragraphs 132.2(3)({a) and (c). 


(d) during the period that begins 30 days before and ends 30 
days after the disposition, the transferor or a person affiliated 
with the transferor acquires property (in this subsection and sub- 
section (15) referred to as the “substituted property”) that is, or 
is identical to, the particular property; and 


(e) at the end of the period, the transferor or a person affiliated 
with the transferor owns the substituted property. 
Related Provisions: 10(1.01) — No writedown of inventory held as adventure in the 


nature of trade; 18(13) — Alternate application of subsec. 18(15): 40(2)(g)(i), 54*su- 
perficial loss” — Parallel rule for capital property; 248(12) — Identical properties. 


History: Subsec. 18(14) added by 1998, c. 19, subsec. 79(2), applicable to dispositions 
of property that occur after June 20, 1996, other than a disposition that occurred before 
1997 to a person or partnership that was obliged on June 20, 1996 to acquire the pro- 
perty pursuant to the terms of an agreement in writing made on or before that day and. 
for the purpose of this application, a person-or partnership shall be considered not to be 
obliged to acquire property where the person or partnership can be excused from per- 
forming the obligation if there is a change to the Act or if there is an adverse assess- 
ment under the Act. 


(15) Loss on certain properties [transferred within 
affiliated group] — If this subsection applies because of subsec- 
tion (13) or (14) to a disposition of a particular property, 


(a) the transferor’s loss, if any, from the disposition is deemed to 
be nil, and 


(b) the amount of the transferor’s loss, if any, from the disposi- 
tion (determined without reference to this subsection) is deemed 
to be a loss of the transferor from a disposition of the particular 
property at the first time, after the disposition, 


(i) at which a 30-day period begins throughout which neither 
the transferor nor a person affiliated with the transferor owns 


(A) the substituted property, or 


(B) a property that is identical to the substituted property 
and that was acquired after the day that is 31 days before 
the period begins, 


(11) at which the substituted property would, if it were owned 
by the transferor, be deemed by section 128.1 or subsection 
149(10) to have been disposed of by the transferor, 


(iii) that is immediately before control of the transferor is ac- 
quired by a person or group of persons, where the transferor 
is a corporation, or 


(iv) at which the winding-up of the transferor begins (other 
than a winding-up to which subsection 88(1) applies), where 
the transferor is a corporation, 


and for the purpose of paragraph (b), where a partnership otherwise 
ceases to exist at any time after the disposition, the partnership is 
deemed not to have ceased to exist, and each person who was a 
member of the partnership immediately before the partnership 
would, but for this subsection, have ceased to exist is deemed to 
remain a member of the partnership, until the time that is immedi- 
ately after the first tume described in subparagraphs (b)(i) to (iv). 
Related Provisions: 13(21.2)— Parallel rule for depreciable capital property: 
14(12) — Parallel rule for eligible capital property; 18(16)— Deemed identical pro- 
perty; 40(3.3), (3.4) — Parallel rule for capital losses: 69(5)(d) — No application on 
winding-up; 87(2)(g.3) — Amalgamations — continuing corporation; 139.1(18)— 
Holding corporation deemed not to acquire control of insurer on demutualization: 
248 (12) — Whether properties are identical; 251.1 — Affiliated persons: 256(6)49) — 
Whether control acquired. 

History: Subsec. 18(15) added by 1998, c. 19, subsec. 79(2 
of property that occur after April 26, 1995. 


), applicable to dispositions 


(16) Deemed identical property — For the purposes of subsec- 
tions (13), (14) and (15), a right to acquire a property (other than a 
right, as security only, derived from a mortgage, hypothec, agree- 
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ment for sale or similar obligation) is deemed to be a property that 
is identical to the property. 


History: Subsec. 18(16) amended to add “hypothec” by 2001, c. 17, subsec. 201(2), in 
force June 14, 2001. 


Subsec. 18(16) added by 1998, c. 19, subsec. 79(2), applicable to dispositions of pro- 
perty that occur after April 26, 1995. 


Proposed Amendment — Section 18 — Limitation on © 
deductibility of provincial payroll and capital taxes 


Dept. of Finance press release, March 2, 1993: Finance Minister Don 
Mazankowski today announced that the government would take action, on an interim 
basis, to effectively deny the deductibility of any increases in provincial payroll and 
capital taxes. This measure would take effect if provincial payroll and capital tax reve- 
nues were increased ay way of a rate increase, base ee oF r the introduction of a 
new tax. é . : es 


The 1991 federal Budget proposed a mechanism to limit the impact on federal revenue 
of the provinces’ increasing reliance on such taxes. Discussions with the provinces and 
affected taxpayers have been held since that time to consider possible modifications of 
the federal proposal to limit deductibility. Those discussions are continuing, and it is 
anticipated that a comprehensive ‘solution will be ready for implementation in 1994. 
Today’s measure is intended to apply until that final. proposal is brought forward. _ 


Mr. Mazankowski said, “ remain concerned that any provincial actions to increase 
existing payroll and capital taxes or the introduction of new taxes would further erode 
federal revenues and put additional pressure on the fiscal framework.” _ 


If a province institutes or increases payroll or capital taxes in 1993, : an income 5 tax 
amendment would be sought to ensure that corporations and certain trusts operating in 
that province are allowed to deduct only a certain percentage of such taxes in comput- 
ing their income for federal tax purposes. To compute its deductible amount, a taxpayer 
would simply multiply its total amount of those taxes paid to the province by a pe ent- 
age prescribed under the Income Tax Act. That percentage, which would be determined 
after consultation with the province on expected revenues, would ensure that the total 
amount of payroll and capital taxes deducted by all businesses in the province remained 
the same. It would not, in contrast, ensure that the level of each taxpayer’s deductible 
taxes remained the same. The restriction on deductibility would aPP ly. on a prorated 
basis from the date the provincial tax increase took effect. 


The. Minister noted that this measure would not restrict the tax ig) banc oe any 
province. A province may continue to levy these taxes as it sees fit. “However, prov- 
inces that increase these taxes will no longer be able to pass part of the cost on to the 
federal government and taxpayers in other provinces,” added Mr. Mazankowski. 


The Minister stressed that this is an interim measure and that federal and provincial 
officials are continuing to work on a longer-term: solution. 


For further information: Jack Jung, (613) 992-7162; Lawrence Purdy, (613) 996-0602. 


Dept. of Finance press release, October 1, 1993: Extension of Interim Measure 
to Limit the Deductibility of Provincial Payroll and Capital Taxes 


Finance Minister Gilles Loiselle today announced that proposed limits to the deduct- 
ibility for federal tax purposes of provincial payroll and capital taxes will be delayed 
for another year, to allow time for additional consultations with provincial and business 
representatives. An interim measure announced earlier this year to limit the impact of 
any increases in these taxes will continue to apply until the revised proposal is in effect. 
The Minister indicated that federal and provincial ee, will continue vee discus- 
sions on a longer term solution. Le 


The 1991 federal budget proposed to limit the impact of deductible provincial payroll 
and capital taxes on federal revenue without adding to the overall tax burden. Imple- 
mentation of the proposal was to begin on January 1, 1992, but was postponed for two 
years, pending revisions. Today's announcement delays the implementation | of the re- 
vised proposal until January 1, 1995. 


Under the interim measure announced in March 1993, the government would deny the 
deductibility of any increases in provincial payroll and Capualaxcs, whether by way of 
rate increases, base changes, or the introduction of new taxes. “The problems associ- 


ated with deductible provincial payroll and capital taxes still need to be addressed,” Mr. 


Loiselle. said, “Until the revised proposal is in effect, the interim measure protects the 
federal tax base from any further erosion resulting from provincial actions to increase 
these taxes.” 


Por fitther information! Dens Boucher 12) 698-7861 tick Jung, (613) 992-7162. 


[Parallel news releases issued on October 14, 1994, December 27, 199), “November 22, 
1996, November 25, 1997, December 18, 1998, December 17, 1999, December 12, 
2000, December 18, 2001, December 23. 2002 and December 18, 2003 — ed.] 


Dept. of Finance press release 2004-080, December 16, 2004: Extension af 


Interim Measure on Deductibility of Provincial Payroll and Capital Taxes 


Minister of Finance Ralph Goodale announced today that the interim measure that lim- 


its the deductibility of increases in provincial papell and eanital taxes . continue to 
apply. 4 : 
Under the interim measure, any existing provincial payroll and capital taxes wil re- 


main deductible for federal income tax purposes, but increases in these taxes by way of 


provincial actions to increase the rate, change the definition of the base or introduce 
new taxes generally would not be deductible. 


Income Tax Act, Part I, Division B 


The announcement of the extension of. the interim measure ensures: that all businesses. 
and provinces are informed of the rules that apy. to the deductibili i 
payroll and capital taxes. 


For further information: David Gam le 
996- 8080; Pat Breton. Press — es 
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Definitions [s. 18]: “acquired” — 256(7)-(9); “affiliated” — 251.1; “amortized 
cost”, “amount”, “annuity” — 248(1); “arm’s length” — 251(1); “associated” — 256; 
“automobile”, “authorized foreign bank’ — 248(1); “base level deduction” — 18(2.2); 


“borrowed money”, “business” —248(1); “calendar year” — Interpretation Act 
37(1)(a); “Canada” — 255; “Canadian banking business” — 248(1); “Canadian re- 
source property” 248(1); “capital property’ —54, 248(1); “class of 
shares” — 248(6); “‘control’’ — 256(6)-(9); “controlled” — 256(6), (6.1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “custodian’” — 248(1)“employee benefit 
plan”; “debt obligation” — 18(9.1), (9.2); “deferred profit sharing plan” — 147(1), 
248(1); “depreciable property” — 13(21), 248(1); “designated insurance property” — 
138(12), 248(1); “dividend”, “employee”, “employee benefit plan” — 248(1); “em- 
ployees profit sharing plan” — 144(1), 248(1); “employer”, “exempt income”, “gross 
revenue”, “group term life insurance policy” — 248(1); “Her Majesty” — Interpreta- 
tion Act 35(1); “identical” — 18(16), 248(12); “immovable” — Quebec Civil Code art. 
900-907; “‘income-averaging annuity contract”, “income bond”, “income deben- 
ture” — 248(1); “incorporated employee” — 125(7)“personal services  business”(a); 
“individual”, “insurance corporation”, “insurance policy”, “insurer’” — 248(1); “inter- 
est on debt relating to the acquisition of land’ — 18(3); “inventory” — 248(1); 
“land” — 18(3); “lending asset”, “life insurance corporation” — 248(1); “life insurance 
policy” — 138(12), 248(1); “mineral resource”, “mineral”, “Minister” — 248(1); 
“month” — Interpretation Act 35(1); “net income stabilization account”, “non-resi- 
dent” — 248(1); “non-resident-owned investment corporation” — 133(8), 248(1); 
“outstanding debts to specified non-residents” — 18(5); “paid-up capital” — 89(1), 
248(1); “permanent establishment” — Reg. 8201; “person”, “personal or living ex- 
penses”, “personal services business”, “prescribed’” — 248(1); “prescribed rate” — 
Reg. 4301; “principal amount” — 248(1); “profit sharing plan” — 147(1); “pro- 
perty’” — 248(1); “province” — Interpretation Act 35(1); “received” — 248(7); “regis- 
tered education savings plan” — 146.1(1), 248(1); “registered pension plan” — 248(1); 
“registered retirement savings plan” — 146(1), 248(1); “regulation” — 248(1); “relat- 
ing to the construction, renovation or alteration’ — 18(3.2); “resident in Canada” — 
94(3)(a)(viii), 250; “retirement compensation arrangement”, “retirement income fund”, 
“retirement savings plan”, “salary” — 248(1)“salary or wages”; “salary deferral ar- 
rangement”, “self-contained domestic establishment’, “share”, “shareholder” — 
248(1); “specified non-resident shareholder” — 18(5); “specified shareholder” — 
18(5), 18(5.1), 248(1); “substituted property” — 18(13)(g), 248(5): “supplementary un- 
employment benefit fund” — 145(1), 248(1); “tar sands” — 248(1); “taxation year” — 
11(2), 249; “taxpayer” — 248(1); “transferor” — 18(13)(a), 18(14)(a); . “trust” — 
104(1), 248(1), (3); “undue delay” — 18(3.6); “writing” — Interpretation Act 35(1). 


Interpretation Bulletins [s. 18]: IT-105: Administrative costs of pension plans. 


18.1 [Matchable expenditures] — (1) Definitions — The defi- 
nitions in this subsection apply in this section. 


“matchable expenditure” of a taxpayer means the amount of an 
expenditure that is made by the taxpayer to 


(a) acquire a right to receive production, 


(b) fulfil a covenant or obligation arising in circumstances in 
which it is reasonable to conclude that a relationship exists be- 
tween the covenant or obligation and a right to receive produc- 
tion, or 


(c) preserve or protect a right to receive production, 


but does not include an amount for which a deduction is provided 
under section 20 in computing the taxpayer’s income. 


“right to receive production” means a right under which a tax- 
payer is entitled, either immediately or in the future and either abso- 
lutely or contingently, to receive an amount all or a portion of 
which is computed by reference to use of property, production, rev- 
enue, profit, cash flow, commodity price, cost or value of property 
or any other similar criterion or by reference to dividends paid or 
payable to shareholders of any class of shares where the amount is 
in respect of another taxpayer’s activity, property or business but 
such a right does not include an income interest in a trust, a Cana- 
dian resource property or a foreign resource property. 


Related Provisions: 88(1)(a)(i) — Treatment of right to receive production on 
windup of corporation; 248(1)‘‘cost amount’(e)(iv) — Definition of cost amount does 
not apply to right to receive production. 


I.T. Technical News: 10 (net profits interests and proposed section 18.1). 
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“tax benefit’? means a reduction, avoidance or deferral of tax or 
other amount payable under this Act or an increase in a refund of 
tax or other amount under this Act. 


“tax shelter” means a property that would be a tax shelter (as de- 
fined in subsection 237.1(1)) if 


(a) the cost of a right to receive production were the total of all 
amounts each of which is a matchable expenditure to which the 
right relates; and 


(b) subsections (2) to (13) did not apply for the purpose of com- 
puting an amount, or in the case of a partnership a loss, repre- 
sented to be deductible. 


“taxpayer” includes a partnership. 


(2) Limitation on the deductibility of matchable expendi- 
ture — In computing a taxpayer’s income from a business or pro- 
perty for a taxation year, no amount of a matchable expenditure 
may be deducted except as provided by subsection (3). 

Related Provisions: 18.1(15)— No application to risks ceded between insurers: 
18.1116) — No application where not a tax shelter; 87(2)(j.2) — Amalgamation — 


continuing corporation; 88(1)(a)(i)— Treatment of right to receive production on 
windup of corporation. 


1.T. Technical News: 10 (net profits interests and proposed section 18.1). 


(3) Deduction of matchable expenditure — If a taxpayer’s 
matchable expenditure would, but for subsection (2) and this sub- 
section, be deductible in computing the taxpayer’s income, there 
may be deducted in respect of the matchable expenditure in com- 
puting the taxpayer’s income for a taxation year the amount that is 
determined under subsection (4) for the year in respect of the 
expenditure. 

Related Provisions: 18.1(6) — Income inclusion; 18.1(10) — Amount of deduction 
if non-arm’s length disposition; 18.1(14) — Where right to receive production is rea- 
sonably certain. 


(4) Amount of deduction — For the purpose of subsection (3), 
the amount determined under this subsection for a taxation year in 
respect of a taxpayer’s matchable expenditure is the amount, if any, 
that is the least of 


(a) the total of 
(i) the lesser of 
(A) '/s of the matchable expenditure, and 
(B) the amount determined by the formula 


(A/B) x C 
where 


A is the number of months that are in the year and after 
the day on which the right to receive production to 
which the matchable expenditure relates is acquired, 


B is the lesser of 240 and the number of months that are 
in the period that begins on the day on which the right 
to receive production to which the matchable expendi- 
ture relates is acquired and that ends on the day the 
right is to terminate, and 


C is the amount of the matchable expenditure, and 


(ii) the amount, if any, by which the amount determined 
under this paragraph for the preceding taxation year in re- 
spect of the matchable expenditure exceeds the amount of the 
matchable expenditure deductible in computing the tax- 
payer’s income for that preceding year, 
(b) the total of 

(i) all amounts each of which is included in computing the 
taxpayer’s income for the year (other than any portion of 
such amount that is the subject of a reserve claimed by the 
taxpayer for the year under this Act) in respect of the right to 
receive production to which the matchable expenditure re- 
lates, and 

(ii) the amount by which the amount determined under this 
paragraph for the preceding taxation year in respect of the 


S. 18.1(8)(b) 


matchable expenditure exceeds the amount of the matchable 
expenditure deductible in computing the taxpayer’s income 
for that preceding year, and 


' (c) the amount, if any, by which 


(i) the total of all amounts each of which is an amount of the 
matchable expenditure that would, but for this section, have 
been deductible in computing the taxpayer’s income for the 
year or a preceding taxation year 


exceeds 


(11) the total of all amounts each of which is an amount of the 

'matchable expenditure deductible under subsection (3) in 
computing the taxpayer’s income for a preceding taxation 
year. 


Related Provisions: 18.1(5)— Rules for determining amount; 18.1(17) — Non- 
application of 18.1(4)(a) (film shelters, etc.). 


(5) Special rules — For the purpose of this section, 


(a) where a taxpayer’s matchable expenditure is made before the 
day on which the related right to receive production is acquired 
by the taxpayer, the expenditure is deemed to have been made 
on that day; 


(b) where a taxpayer has one or more rights to renew a particular 
right to receive production to which a matchable expenditure re- 
lates for one or more additional terms, after the term that in- 
cludes the time at which the particular right was acquired, the 
particular right is deemed to terminate on the latest day on 
which the latest possible such term could terminate if all rights 
to renew the particular right were exercised; 


(c) where a taxpayer has 2 or more rights to receive production 
that can reasonably be considered to be related to each other, the 
rights are deemed to be one right; and 


(d) where the term of a taxpayer’s right to receive production is 
for an indeterminate period, the right is deemed to terminate 240 
months after it is acquired. 


(6) Proceeds of disposition considered income — Where in 
a taxation year a taxpayer disposes of all or part of a right to receive 
production to which a matchable expenditure relates, the proceeds 
of the disposition shall be included in computing the taxpayer’s in- 
come for the year. 


Related Provisions: 12(1)(g.1) — Inclusion in income of proceeds of disposition; 
87(2).2) — Amalgamation — continuing corporation. 


(7) Arm’s length disposition — Subject to subsections (8) to 
(10), where in a taxation year a taxpayer disposes (otherwise than in 
a disposition to which subsection 87(1) or 88(1) applies) of all of 
the taxpayer’s right to receive production to which a matchable ex- 
penditure (other than an expenditure no portion of which would, if 
this section were read without reference to this subsection, be de- 
ductible under subsection (3) in computing the taxpayer’s income) 
relates, or the taxpayer’s right expires, the amount deductible in re- 
spect of the expenditure under subsection (3) in computing the tax- 
payer’s income for the year is deemed to be the amount, if any, 
determined under paragraph (4)(c) for the year in respect of the 
expenditure. 

Related Provisions: 87(2)(j.2) — Amalgamation — continuing corporation; 
88(1)(a)(i) — Treatment of right to receive production on windup of corporation; 
251.1 — Affiliated persons. 


(8) Non-arm’s length disposition — Subsection (10) applies 

where 
(a) a taxpayer’s particular right to receive production to which a 
matchable expenditure (other than an expenditure no portion of 
which would, if this section were read without reference to sub- 
sections (7) and (10), be deductible under subsection (3) in com- 
puting the taxpayer’s income) relates has expired or the taxpayer 
has disposed of all of the right (otherwise than in a disposition to 
which subsection 87(1) or 88(1) applies); 


(b) during the period that begins 30 days before and ends 30 
days after the disposition or expiry, the taxpayer or a person af- 
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filiated, or who does not deal at arm’s length, with the taxpayer 
acquires a right to receive production (in this subsection and 
subsection (10) referred to as the “substituted property”) that 1s, 
or is identical to, the particular right; and 


(c) at the end of the period, the taxpayer or a person affiliated, or 
who does not deal at arm’s length, with the taxpayer owns the 
substituted property. 


(9) Special case — Subsection (10) applies where 


(a) a taxpayer’s particular right to receive production to which a 
matchable expenditure (other than an expenditure no portion of 
which would, if this section were read without reference to sub- 
sections (7) and (10), be deductible under subsection (3) in com- 
puting the taxpayer’s income) relates has expired or the taxpayer 
has disposed of all of the right (otherwise than in a disposition to 
which subsection 87(1) or 88(1) applies); and 


(b) during the period that begins at the time of the disposition or 
expiry and ends 30 days after that time, a taxpayer that had an 
interest, directly or indirectly, in the right has another interest, 
directly or indirectly, in another right to receive production, 
which other interest is a tax shelter or a tax shelter investment 
(as defined by section 143.2). 


Related Provisions: 18.1(12) — Identical properties. 


(10) Amount of deduction if non-arm’s length disposi- 
tion — Where this subsection applies because of subsection (8) or 
(9) to a disposition or expiry in a taxation year or a preceding taxa- 
tion year of a taxpayer’s right to receive production to which a 
matchable expenditure relates, 


(a) the amount deductible under subsection (3) in respect of the 
expenditure in computing the taxpayer’s income for a taxation 
year that ends at or after the disposition or expiry of the right is 
the least of the amounts determined under subsection (4) for the 
year in respect of the expenditure; and 


(b) the least of the amounts determined under subsection (4) in 
respect of the expenditure for a taxation year is deemed to be the 
amount, if any, determined under paragraph (4)(c) in respect of 
the expenditure for the year where the year includes the time 
that is immediately before the first time, after the disposition or 
expiry, 

(i) at which the right would, if it were owned by the taxpayer, 

be deemed by section 128.1 or subsection 149(10) to have 

been disposed of by the taxpayer, 


(ii) that is immediately before control of the taxpayer is ac- 
quired by a person or group of persons, if the taxpayer is a 
corporation, 


(iii) at which winding-up of the taxpayer begins (other than a 
winding-up to which subsection 88(1) applies), if the tax- 
payer is a corporation, 


(iv) if subsection (8) applies, at which a 30-day period begins 
throughout which neither the taxpayer nor a person affiliated, 
or who does not deal at arm’s length, with the taxpayer owns 


(A) the substituted property, or 


(B) a property that is identical to the substituted property 
and that was acquired after the day that is 31 days before 
the period began, or 


(v) if subsection (9) applies, at which a 30-day period begins 
throughout which no taxpayer who had an interest, directly 
or indirectly, in the right has an interest, directly or indi- 
rectly, in another right to receive production if one or more 
of those direct or indirect interests in the other right is a tax 
shelter or tax shelter investment (as defined by section 
143.2). 


Related Provisions: 18.1(11) — Partnerships; 18.1(12) — Identical properties; 
139.1(18) — Holding corporation deemed not to acquire control of insurer on demutu- 
alization; 256(6)-(9) — Whether and when control acquired. 


(11) Partnerships — For the purpose of paragraph (10)(b), where 
a partnership otherwise ceases to exist at any time after a disposi- 
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tion or expiry referred to in subsection (10), the partnership is 
deemed not to have ceased to exist, and each taxpayer who was a 
member of the partnership immediately before the partnership 
would, but for this subsection, have ceased to exist is deemed to 
remain a member of the partnership until the time that is immedi- 
ately after the first of the times described in subparagraphs 


(10)(b)(i) to (v). 


(12) Identical property — For the purposes of subsections (8) 
and (10), a right to acquire a particular right to receive production 
(other than a right, as security only, derived from a mortgage, hy- 
pothec, agreement of sale or similar obligation) is deemed to be a 
right to receive production that is identical to the particular right. 


Related Provisions: 248(12) — Extended definition of identical properties. 


History: Subsec. 18.1(12) amended to add “hypothec” by 2001, c. 17, s. 202, in force 
June 14, 2001. 


(13) Application of section 143.2 — For the purpose of apply- 
ing section 143.2 to an amount that would, if this section were read 
without reference to this subsection, be a matchable expenditure 
any portion of the cost of which is deductible under subsection (3), 
the expenditure is deemed to be a tax shelter investment and that 
section shall be read without reference to~ subparagraph 
143.2(6)(b)(ii). ' 


(14) Debt obligations — Where the rate of return ona taxpayer’s 
right to receive production to which a matchable expenditure (other 
than an expenditure no portion of which would, if this section were 
read without reference to this subsection, be deductible under sub- 
section (3) in computing the taxpayer’s income) relates is reasona- 
bly certain at the time the taxpayer acquires the right, 


(a) the right is, for the purposes of subsection 12(9) and Part 
LXX< of the Income Tax Regulations, deemed to be a debt obli- 
gation in respect of which no interest is stipulated to be payable 
in respect of its principal amount and the obligation is deemed to 
be satisfied at the time the right terminates for an amount equal 
to the total of the return on the obligation and the amount that 
would otherwise be the matchable expenditure that is related to 
the right; and 


(b) notwithstanding subsection (3), no amount may be deducted 
in computing the taxpayer’s income in respect of any matchable 
expenditure that relates to the right. 


(15) Non-applicability of section 18.1 — Subject to subsec- 
tions (1) and (14), this section does not apply to a taxpayer’s match- 
able expenditure in respect of a right to receive production if 


(a) no portion of the expenditure can reasonably be considered 
to have been paid to another taxpayer, or to a person with whom 
the other taxpayer does not deal at arm’s length, to acquire the 
right from the other taxpayer and 


(i) the taxpayer’s expenditure cannot reasonably be consid- 
ered to relate to a tax shelter or tax shelter investment (within 
the meaning assigned by subsection 143.2(1)) and none of 
the main purposes for making the expenditure is that the tax- 
payer, or a person with whom the taxpayer does not deal at 
arm’s length, obtain a tax benefit, or 


(ii) before the end of the taxation year in which the expendi- 
ture is made, the total of all amounts each of which is in- 
cluded in computing the taxpayer’s income for the year 
(other than any portion of such an amount that is the subject 
of a reserve claimed by the taxpayer for the year under this 
Act) in respect of the right to receive production to which the 
matchable expenditure relates exceeds 80% of the expendi- 
ture; or 


(b) the expenditure is in respect of commissions or other ex- 
penses related to the issuance of an insurance policy for which 
all or a portion of a risk has been ceded to the taxpayer (in this 
paragraph referred to as the “reinsurer) and both the reinsurer 
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and the person to whom the expenditure is made or is to be 
made are insurers subject to the supervision of 


(i) the Superintendent of Financial Institutions, in the case of 
an insurer that is required by law to report to the Superinten- 
dent of Financial Institutions, or 


(ii) in any other case, the Superintendent of Insurance or 
other similar officer or authority of the province under whose 
laws the insurer is incorporated. 


Related Provisions [subsec. 18.1(15)]: 12(1)(s), 20(1)(jj) — Reinsurance 
commissions. 


History: Subsec. 18.1(15) amended by 2001, c. 17, s. 10, applicable to expenditures 
made after November 17, 1996. The subsec. formerly read: 


(15) Subject to subsections (1) and (14), this section does not apply to a tax- 
payer's matchable expenditure in respect of a right to receive production if no 
portion of the expenditure can reasonably be considered to have been paid to 
another taxpayer, or to a person with whom the other taxpayer does not deal at 
arm’s length, to acquire the right from the other taxpayer and 


(a) the taxpayer’s expenditure cannot reasonably be considered to relate to a 
tax shelter or tax shelter investment (as defined by section 143.2) and none 
of the main purposes for making the expenditure is that the taxpayer, or a 
person with whom the taxpayer does not deal at arm’s length, obtain a tax 
benefit; or 


(b) before the end of the taxation year in which the expenditure is made, the 
total of all amounts each of which is included in computing the taxpayer’s 
income for the year (other than any portion of such an amount that is the 
subject of a reserve claimed by the taxpayer for the year under this Act) in 
respect of the right to receive production to which the matchable expenditure 
relates exceeds 80% of the expenditure. 


: Proposed Amet iment —18.1(1 5)- (17) - 


Subsetions @) to ce . not apply to a a iS ‘matchable 
adit 


suance of an insurance asin lor which 


sk has been rain to the ae ane : 


g sich eieeption, in cae 18.1015)(b), aa: ap- 
liture relates to the issuanice of an ence policy 


able expen iture rules. 
fee where the x 


Pp 
remains unchanged other than changes in numbering. 


Paragraph 1 115)(a) provides the other exception to the mate ie rocadtoe 
rules, applicable only if no part of the expenditure of the taxpayer can reasonably 
sidered to have been paid to another person to acquire the right to receive produc- 
ion from that person. If this condition i is met, the expenditures must meet one of two 
further criteria. Subparagraph 18.1(15)(a)(i) allows the exception if the taxpayer’s 
expenditure cannot reasonably be considered to relate to a tax shelter investment and 
none of the main purposes of making the expenditure is to obtain a tax benefit. Alter- 
ively, subparagraph. 18.1(15)(a)Gi) allows the exception if, in the same year as the 
tchable expenditure is made, the total revenues of the taxpayer from the right to 
receive production exceed 80% of the expenditure. If this 80% revenue threshold is 
met, the portion of the expenditure that is seen ely | is oe a. y general rules 
at apply to all business expenditures. 


6) Non-application — no rights, tax benefits or r shel- 
ters — Subsections (2) to (13) do not apply to a taxpayer’s 


S. 18.1(17) 


oe expenditure in ae of a right to receive production 
i 


ortion of the cabs expenditure can reasonably be 
conside ed to have been paid to another taxpayer, or to a per-_ 
shi whom the other taxpayer does not deal 
‘at: arm’ s len sth to acquire the right from the other taxpayer; 


‘matchable- expenditure can reasonably be — 
considered to relate to a tax shelter or a tax Sle investment 


a tax enefit for the ee a person or. peste sie with / 
/hom the ti : 1 


included in computing he “ntcayer s income for tie year 
__ (other than any portion of any of those amounts that is the sub- _ 
__ ject of a reserve claimed by the taxpayer for the year under this — 
_ Act) in respect of the right to receive production that relates to 
_ the matchable ie exceeds 80% of the lees ex- 
penditure; and» 


(b) no portion of the matchable ey endiare can reasonably be 
_ considered to have been paid to another taxpayer, or to a per- 
son or partnership with whom the other taxpayer does not deal 
at arm’s length, to acquire the right from the other taxpayer. 


Technical Notes: Subparagraph 18. 115)(a)(i) is renumbered as new subsection 
18.1016) and remains unchanged. The alternative exception in subparagraph 
18.1015)(a)(ii) (the 80% revenue. threshold) is renumbered as new subsection 
18.1(17) and no longer provides a general exception to the application of the matcha- 
ble expenditure rules. This amended rule provides that if any portion of the matcha- 
ble expenditure can reasonably be considered to relate to a tax shelter or a tax shelter 
investment, subsection 18.1(4), which requires the amortization of the expenditure 
(subject to an income limit), will apply without reference to paragraph 18.1(4)(a). 
The re sult i is that the cumulative amount ‘deducted in respect of a matchable expendi- 
ture may not exceed the ties s a revenue 7 the associated right to 
receive production. / 


Application: The July \ , 2005 draft lesiotation Cu $e s. 56, will 
replace subsec. 18. 15). with subsees. (15), (16) and (17), applicable in respect of 
expenditures made by a taxpayer on or after September 18, ae in respect of a right 
to receive production, except if 


(a) the ‘expenditure was 


before September 18, 2001, 

(ii) made under, or Ca in, the oe of a prospectus, preliminary pro- 
spectus or registration statement that was, before September 18, 2001, filed 
with a public authority i in Canada i in accordance with the securities legisla- 
tion of Canada or of a province and, if required by law, accepted for filing 
by the public authority before September 18, 2001, or 


_ (i) required to be made under a written | agreement made by the es 


Gi) made under, or deccabed in, the terms of an offering, memorandum dis- 
tributed as part of ar offering of securities if 


(A) the enecaan contains a ee ‘or substantially complete, 
description of the securities contemplated in the olfenng as well as the 
terms and conditions of the offering, 


(By the memorandum was distr ibuted before September 18, 2001, 


: (C) solicitations i in respect of a sale of the securities contemplated i in the 
_ offering were made before September 18, 2001, and 


(D) the sale of the securities contemplated i in the offering was en 
tally in accordance with the memorandum; 


‘(b) the ‘expenditure was “made before 2002; 


(c) the expenditure was made in consideration for services that were rendered in 
Canada before 2002 in respect of an activity, or a business, all or substantially all 
of which was carried on in Canada; 


(d) there is no agreement, or other arrangement, under which the obligation of 
any taxpayer in respect of the expenditure can, on or after September 18, 2001, 
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be changed, moe or waived if po isa sane’ to, or : an adverse assessment _ 
under, the Act; : : : 


(e) if the right to receive production i is, or is related to, a tax shelter invest! I 
tax shelter identification number 1 in respect of the tax shelter was obtaine 
September 18, 2001; and _ 


(f) if the expenditure was imate under, or ¢ 
that is a prospectus, a preliminary prospectus, a pectic Statement © an : 
fering memorandum (and regardless « of whether the ont was made — 

under a written agreement) C : 


® all of the funds raised pursuant to. ‘the docu nent 
used to make a match ble expen iture wer received b th 
2002, - : - 


(ii) all or substantially all of the securities 5 distibucd pursuant to ‘the ocu- 
ment for the purpose of raising the funds described i in oe (i) 
quired before 2002 by a person who is not 


(Aja promoter, or an agent of a promoter, of dis securitie other thai 
an agent of the promoter who acquired the pong as principal 
for resale, : 


(B) a vendor oe te right to receive production, 
(©) a broker or dealer in securities, other than a person ) ac 
security as principal and not for resale, oC 
(D) a person who does not eal at arm’s oe with a 4 
clause (A) or (B) applies, and © 


(ii) all or substantially all of the ae viked pursuant ¢ to the document / 


before 2002 were used to make expenditures that were required to be. made 
eee to agreements in 7ne ae belo eee | » 2001. 


@) expenditures in ae or the panicle: 8 film or video production 


(i) were made before September 18, 2001 (as determined, for the purpose of / 


this paragraph, without reference to subsec. 143.210), except if a pee 
amount for the purposes of that subsection is. paid after 2002), or 


(ii) were required to be made by the taxpayer under a written n agreement 


made before September 18, 2001 by the taxpayer, . 

(b) principal photography of the particular film or r video production 
G) began before 2002, : _ ( 
_ (ii) was primarily completed | before April 2002, a 


(il) was conducted primarily i in Canada; 


(c) the expenditure — 


(i) was made before Am 2002 in the course ‘of the taxpayer’ 5 business of 
providing film pr oduction services in respect of the particular: film or video 
production (as determined for the purpose of this subparagraph without re 
erence to subsec. 143.2(10), except to the extent that a repaid a amount for a3 i 
_ purposes of that subsection is paid after 2002) 


(il) was made under, or described i in, the terms of 


(A) a prospectus, preliminary prospectus or ‘registration statement that 


was, before September 18, 2001, filed with a public authority in Canada 

in accordance with the securities legislation of Canada or of a province © 
_and, if required by law, accepted for filing by the poole aun before _ 

September 18, 2001, or - 


(B) an offering memorandum distributed as part of an offering of securi- 
ties if 


(1) the ener contains 4 comple. or substantially complete, _ 
description of the securities contemplated in the offering as — as 
the terms and conditions of the offering, 


dp the memorandum was distributed before September 18, 2001, 


_ (IID solicitations in respect of a sale of the securities contemplated - 
in the offering have been made before September 18, 2001, and 


(LV) the ‘sale of the securities contemplated i in the offering was sub- 
stantially in accordance with the memorandum, and 


“Gii) was not an amount in respect of abenising, marketing, promotion or 
market research; / Y / 


(d) except where the particular film or rides potion isa A desieasied produce | 
tion of the taxpayer, at least 75% of the total of all expenditures, each of which is 
an expenditure made by the taxpayer in the course of the business referred to in _ 
subpara. (c)(i), is an expenditure described for the purpose of that subparagraph 
made in consideration for the supply of goods or services that are supplied or 
rendered in Canada before April 2002 by persons that are subject to as on the 
expenditure under Part I or XII of the Act; 


(e) there is no agreement, or other arrangement. under which the obligation of 
any taxpayer to acquire a security distributed pursuant to the prospectus, prelimi- 
nary prospectus, registration statement or offering memorandum can, after Sep- 
tember 18, 2001, be changed, reduced or waived if there is a change to, or an _ 
adverse assessment under, the Act; 


ace 
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ifthe right to receive ‘production is is, or is related to, a tax shelter investment, a 
; r was obtained before _ 


ue . 
make a matchable expenditure efore April 2002 
oe ue production, es a faxpaye: Pere 2003; 


spectus, registration stateme 
_ ing the funds: described i 


(all or substantially all of the securities distributed pursuant to th 
preliminary prospectus, regi Hoe Statement or offering memorandu 
_ purpose of raising | the fund 

who isnot 


@ a promoter, or 
agent of the promoter who acquired ve security as 5 principal and ot ior 
resale, i 
Ga vendor of the right to Teceive production, 
| (iii) a broker or dealer in securities, other than a person whe aoa the 
security as principal. and not for resale, or / 


(iv) a person who does not deal at arm S length wit a person ssolereed fi to. in 

- subparagraph (i) or Gi); and Cl | 
G) except where the particular film or ceo produgoa is a dectenate eadee 

_ tion of the taxpayer, all or substantially all of the matchable expenditures made 

__ by the taxpayer that are wholly attributable to the principal photography of the © 

_ particular film or video production are whelly attributable to. srs oe 
phy conducted in Canada. 


7 the purpose of paras. (d) and @ above, a designated proton on a hoe is 


®@ a film or video production in respect of which 


(i) all of the expenditures made by the taxpayer in. toe of the particu l ar 
film or video production: were required to be made pee a writt n agree- : 
ment made by the taxpayer before September ‘18, 2001, oe 


; Gi) if the taxpayer is a partnership, 


® the taxpayer’ s expenditures i in respect of the particular ce or \ 

production were funded, in whole or in part, with funds raised from the : 

initial contribution of capital of members of the taxpayer, pursuant to — 
subscriptions i in writing for the issue of units in the taxpayer, 


_ (B) all or substantially all of those written subscriptions were received 
_ by the taxpayer on or before September 18, 2001, -— 

(©) at least one ‘member of the taxpayer referred to in pipe (i) is 
4 partnership (in this subsection referred to as a “master partnership’), 


_ (D) the subscriptions i in writing of all master partnerships for units in the 
taxpayer were funded, in whole or in part, with funds raised from the 
initial contribution of capital of members of the master partnerships, 

_ pursuant to subscriptions in ae for the issue of units in pine master 

partnerships, and 


(E) all or substantially all of the su bsctipnions in vatng referred to in 
clause (D) were received by we master — on or ees  Septem- . 
ber 18,2001, / 


_ (iit) if a member of a particular master Sane is a » partnership . this 
. subsection referred to as an “original master partnership”), : 


(A) the subscriptions i in writing of all original master partnerships for 
units in the particular master partnership were funded, in whole or in : 
part, with funds raised from the initial contribution of capital of mem-_ 

__ bers of the original master partnerships, pursuant to subscriptions in 

_ writing for the issue of units in the original master partnerships, and 


(B) all or substantially all of those written subscriptions were received 
_by the original master partnership on or before September 18, 2001, and 


(iv) no member of an original master eee isa Partnership, an interest 
__ Im which Is a tax shelter; or : 
(b) a film or video production in ‘respect of lich 


(i) principal photography was all or substantially all complete before Sep- 
_ tember 18, 2001; and 


Gi) all or substantially all of the expayer s expenditures: were made on or 
before September 18, 2001 (as determined, for the purpose of this paragraph, _ 

without reference to subsec. 143.2(10), except if a zepaid a amount for the : 

purposes of that subsection i is paid alter 2002). 


Legislative Proposals for Matchable Expenditure Rules 
Finance Minister Paul Martin today tabled in the House of Commons a detailed: No- 


tice of Ways and Means Motion to amend the Income Tax Act in respect of matcha- _ 


ble expenditures. These proposed changes would limit the ability of a taxpayer to 
obtain tax shelter benefits. by financing the business expenses of another person in 
exchange for a right to receive future income relating to that business. 
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Measures announced in 1996, known as the matchable expenditure rules, require that 
the cost of these expenditures be allocated over the economic life of the related right 
to receive future income. These rules are not intended to affect ordinary business 
transactions, and generally apply only where the expenditures relate to a tax shelter 
or may reasonably be considered to have been made to obtain a tax benefit. 


An exception to the matchable expenditure rules applies if, in the same year as the — 
expenditure is made, the total revenues realized by the taxpayer in respect of the | 


expenditure exceed 80% of its cost [18.1(4)(a) — ed.], However, certain tax shelter 
arrangements [generally film shelters including Grosvenor Park — ed.] have been 
designed to exploit this exception. — 


Therefore, the technical apendmeas. tabled on propose 10 auead te ean 


expenditure rules to ensure that unintended tax shelter benefits cannot be achieved. 
Specifically, under the proposed tules [18. 17) ce ], the 80% threshold will be 


modified to match the deductible expenditure against the revenue received from the _ 


related right to future income. 


Minister Martin indicated that this. proposed exception t to the matchable ordi 
rules would generally apply to expenditures made on or after September 18, 2001. 
However, transitional relief will apy as indicated in th ees 

proposals. _ / 


The Minister eee that this ators relief should not be 


en bo psticate 


government approval of these tax shelters. All tax shelters mine the exception to 


the matchable expenditur 
and Revenue Cae 


Littler, Senior Advisor, Tax Policy, Office of the — of Finance, (613) 7 
7861; Harry Adams, Public Af irs 3) 9 
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{18 1(2) — ed 


an ‘investor’ < 


are eae te these tules, investors — . pay on a 


heer u ally from) 


he vendor's . “operation. 


The matchable expenditure ‘rules. are designed to restrict the deductibility of a tax- 
payer’s cost of a right to. receive. production, by prorating the deductibility of the 
amount of the i investment over the econc 
expenditure - effectively eliminates ‘th 
financing. — yo 


An exception to th 


aes ‘cules 8. 14) tbeat sales in certain 


circumstances. This exception applies where, in the same year as the expenditure is _ 


made, the total revenues of the taxpayer from the right to receive production exceed 
80 per cent of the ex enditure. Under the rules announced in 1996, if this 80-per-cent 
revenue threshold is met, the portion of the expenditure that is demietble is limited 
only by general rules that apply to all business expenditures. __ 


The proposed amendment to the matchable expenditure rules [new 18. 147) macy 


provides that, where the 80-per revenue threshold i is met, expenditures are de- 
ductible only to the extent of revenues received from the right to receive production. 


This restriction will apply where the matchable expenditure relates to a tax shelter or _ 


a tax shelter investment, or one of the main purposes of incurring the matchable ex- 
penditure is to obtain the reduction, avoidance or deferral of tax. Any portion of an 
otherwise deductible penditure not yet deducted at the time of SxDry of the right to 
receive production will be deductible at that time. 


An existing exception to the ‘matchable expenditure. ‘rules which applies bere the 


expenditure is not related to a tax shelter, and cannot reasonably be considered to 
have been made to achieve a tax benefit, will remain unchang 

18.1(15)(a), to be 18. 1(16) — ed.] 
Transitional relief for certain public offerings of tax shelter investments, as aeccinbed 
in this release and in the attached proposed amendments to the Income Tax Act. 
should not be taken to indicate government approval of these tax shelters. Further, 
the existence of a tax shelter registration number in respect of a promotion should not 
be taken as government confirmation of the tax effects of the investment. 


Tax shelter promotional documents are required to display a tax shelter identification 
number, and to prominently indicate that the identification number is for administra- 
tive proposes only and does not in any way confirm the entitlement of an investor to 
claim any tax benefits associated with the tax shelter. The Canada Customs and Rev- 
enue Agency (CCRA), under the direction of the Honourable Martin Cauchon, Min- 
ister of National Revenue, uses tax shelter identification numbers to identify those 
investors participating in a tax shelter arrangement. 

For more information regarding the activities of the CCRA regarding tax ‘shelters, 
refer to the August 14, 2001, CCRA “Tax Tip” entitled “Tax shelters: Advance in- 
come tax rulings do not guarantee deductions. » available on the CCRA Web site at 
www.ccra-adrc,ge.ca. 


Letter from Dept. of Finance, October 29, 2001: 
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For oe information: Ed Short, T Legislation. Division, (613) ne Karl 


e periods during which the investment earns income. In 


ic life of the right. This amortization of the y 
fax —_— oo of this” es of 


; oe : 


Dear [xxx]: 


1 am writing concerning the transitional rules in respect of amendments to the match- 
able expenditure rules in the Income Tax Act as proposed by the Minister of Finance 
onSeptember 18, 2001. Representatives of various sectors of the oe industry | have 
asked for additional transitional relief in this regard. 


We have considered these representations and are prepared to ‘Peontinend additional 
transitional relief to the Minister of Finance. In general terms, this would provide 
relief for a film or video production | that began before September 18 and that is to be 
produced i in Canada, in respect of expenditures, other than expenditures in respect of 
advertising, marketing, promotion or market research, made before April 2002 (de- 
termined without reference to the Act’s limited-recourse debt provisions in respect of - 
debt repaid before 2003). Such relief would be ees where fe production meets” 
all of the - following conditions: : 


1. some expen itures were made wa ie production: services partesship i in re- 
__ spect of the production before September 18, 2001. For the purpose of this test, 
__ the Act’s limited-recourse debt provisions would not apply to deem the expendi- 

_ ture to be made when the dept is paid, Vales the debt remains unpaid after 2002; 


20 principal pl stography is commenced before 2002, is spp completed 
_ before April 2002 and i is conducted primarily i in Canada: 


_ 3. all or substantially all of the expenditures of the production services 5 partner- 
: f principal photography are in respect of principal pho- 
tography that takes place in Canada (this requirement will not apply to certain 
___ investments already sold to tax shelter investors as of September 18, 2001, and 
_ certain productions that were all or substantially all completed before that date): 


4, at least 75% of film production expenditures are for services in Canada (this 
requirement will not apply to certain investments already sold to tax shelter in- 
-yestors as of September 18, 2001, and certain preguetiors that were aus or sub- 

_ stantially all completed before that date); [ 


5. all tax shelter units are sold before 2002, and all investment funds are received 
before the end of 2002; 


_ 6 no investor has the right to withdraw from or unwind the investment: and 


7 subparagraphs (a)(ii) or Giii) (requirement for a prospectus or offering memo- 

randum to be issued before. September 18, 2001), paragraph (e) (the requirement 

to have obtained a tax shelter registration number before September 18, 2001) 

and subparagraph (f)(ii) (the requirement to have the securities acquired before — 
2002 by the person who will claim the deduction, i.e. the prohibition against 
warehousing units) of the entry into force rules announced on September 18” are 
‘Satisfied. J | y | 


An sdditiona. change to the ready. proved eoudtulenng rules woud confirm 
that tax shelter units could be purchased by brokers, dealers and os of promoters 
acting in their personal capacities as investors. 


If our Minister approves, we anticipate that this additional transitional relief would 
be soe in an. upcoming Technical Bil. , 


ny questions, please do not hesitate. to call Ed Short of this Divi- 
sion at (613) 996- 0599. 


Yours sincerely, 
Len Farber, General Director, Tax Legislation Division, Tax Policy Branch 


[Virtually coe leters were dated October 7, 2001 and e French) October 30, 
200] — ed] - . : 


History [s. 18.1]: S. 18.1 added by 1998, c. 19, s. 80, applicable to every expenditure 
made by a taxpayer or a partnership after November 17, 1996 other than, in respect of a 
particular right to receive production, such an expenditure made 


(a) before 1997 under an agreement in writing made by the taxpayer or the partner- 
ship before 1997 to acquire the particular right 


(i) in return for paying selling commissions incurred before 1997 in connection 
with the distribution of shares of a mutual fund corporation or units of mutual 
fund trust, or 


(ii) to render production services before 1997 for a film or video production, 


and, for the purpose of applying this paragraph, the expenditure is deemed to have 
been made no earlier than the time and only to the extent it is considered for the 
purposes of the Act to have been made and, if subparagraph (11) applies, only to the 
extent the services were rendered at or before that time, 


(b) before August 1997 if 


(i) the expenditure was made under an agreement in writing made by the tax- 
payer or the partnership before August 1997 to acquire the particular right in 
return for paying selling commissions incurred after 1996 and before August 
1997 in connection with the distribution of shares of a mutual fund corporation 
or units of a mutual fund trust that is managed by an administrator of mutual 
funds, 


(ii) the particular right to receive production is identified in an advance income 
tax ruling request delivered to Revenue Canada before November 18, 1996, 


(iii) the total of all such expenditures made by any taxpayer or partnership in 
respect of all of the rights identified in the advance income tax ruling request 
does not exceed $30,000,000, and 
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(iv) all tax shelter investments (as defined in section 143.2 of the Act) that can 
reasonably be considered to relate to the expenditure were acquired before Au- 
gust 1997, 


and, for the purpose of applying this paragraph, an expenditure is deemed to have 
been made no earlier than the time and only to the extent it is considered for the 
purposes of the Act to have been made, 


(c) before August 1997 if 


(i) the expenditure is made under an agreement in writing made by the tax- 
payer or the partnership before August 1997 to acquire the particular right in 
return for paying selling commissions incurred after 1996 and before August 
1997 in connection with the distribution of shares of a mutual fund corporation 
or units of a mutual fund trust that is managed by an administrator of mutual 
funds, other than by an administrator of a mutual fund that is or is related to an 
administrator to which paragraph (b) refers in respect of commissions incurred 
in connection with the distribution of the shares or units described in para- 
graph (b), 


(ii) the total of all such expenditures made by any taxpayer or partnership to 
acquire particular rights in return for paying selling commissions in connection 
with the distribution of shares of the mutual fund corporation or units of the 
mutual fund trust that is managed by the administrator of mutual funds or any 
other person that is related to the administrator does not exceed $10,000,000, 
and 

(iii) all tax shelter investments (as defined in section 143.2 of the Act) that can 
reasonably be considered to relate to the expenditure were acquired before Au- 
gust 1997, 


- and, for the purpose of applying this paragraph, an expenditure is deemed to have 
been. made no earlier than the time and only to the extent it is considered for the 
purposes of the Act to have been made, 


(d) before November 1997 under an agreement in writing made by the taxpayer or 
the partnership before November 1997 to acquire the particular right and to render 
production services before November 1997 for a film or video production if 


(i) at least 75% of the expenditures made in respect of the film or video pro- 
duction by the taxpayer or partnership pertain to services performed in Canada 
by residents of Canada, and 


(ii) all tax shelter investments (as defined in section 143.2 of the Act) that can 
reasonably be considered to relate to the expenditure were acquired before No- 
vember 1997, 


and, for the purpose of applying this paragraph, the expenditure is deemed to have 
been made no earlier than the time and only to the extent it is considered for the 
purposes of the Act to have been made and only to the extent the services are 
rendered at or before that time, 


(e) before 1998, under an agreement in writing made by the taxpayer or the part- 
nership before November 18, 1996 to acquire the particular right and, for the pur- 
pose of this paragraph, if the expenditure relates to service obligations to be ful- 
filled by the taxpayer or partnership, the expenditure is deemed to have been made 
no earlier than the time and only to the extent it is considered for the purposes of 
the Act to have been made and only to the extent the services are rendered at or 
before that time, 


(f) before 1998, pursuant to the terms of a document that is a prospectus, prelimi- 
nary prospectus or registration statement if 


(i) the document was filed before November 18, 1996 with a public authority 
in Canada in accordance with the securities legislation of Canada or of any 
province and, where required by law, accepted for filing by the public 
authority, 

(ii) the particular right is identified in the document, and 


(iii) all the funds raised pursuant to the document were raised before 1997 and 
all tax shelter investments (as defined in section 143.2 of the Act), that can 


reasonably be considered to relate to the expenditure, were acquired before 
August 1997, 


and, for the purpose of applying this paragraph, if an expenditure relates to service 
obligations to be fulfilled by the taxpayer or partnership, the expenditure is deemed 
to have been made no earlier than the time and only to the extent it is considered 
for the purposes of the Act to have been made and only to the extent the services 
are rendered at or before that time, or 


(g) before 1998. pursuant to the terms of an offering memorandum distributed as 
part of an offering of securities if 


(i) the memorandum contained a complete or substantially complete descrip- 
tion of the securities contemplated in the offering as well as the terms and 
conditions of the offering, 


(11) the memorandum was distributed before November 18, 1996, 


(iii) solicitations in respect of the sale of the securities contemplated by the 
memorandum were made before November 18, 1996, 


(iv) the sale of the securities was substantially in accordance with the 
memorandum, 


(v) the particular right is identified in the document, and 
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(vi) all the funds raised pursuant to the memorandum were raised before 1997 
and all tax shelter investments (as defined in section 143.2 of the Act) that can 
reasonably be considered to relate to the expenditure were acquired before Au- 
gust 1997, 


and, for the purpose of applying this paragraph, if an expenditure relates to service 
obligations to be fulfilled by the taxpayer or partnership, the expenditure is deemed 
to have been made no earlier than the time and only to the extent it is considered 
for the purposes of the Act to have been made and only to the extent the services 
are rendered at or before that time, 


except that paragraphs (e), (f) and (g) apply to an expenditure only if 


(h) there is no agreement or other arrangement under which the obligations of the 
taxpayer or the partnership with respect to the expenditure can be changed, reduced 
or waived if there is a change to the Act or if there is an adverse assessment under 
the Act, 


(i) where the expenditure is associated with one or more tax shelters sold or offered 
for sale at a time and in circumstances in which section 237.1 of the Act requires 
an identification number to have been obtained, the identification number was ob- 
tained before that time, and 


(j) in the case of an expenditure, including an expenditure to which paragraph (e) 
applies, made pursuant to a document described in paragraph (f) or (g), a portion of 
the securities authorized to be sold in 1996 pursuant to the document were after 
1995 and before November 18, 1996 sold to, or subscribed for by, a person who 
was not at the time of sale or subscription 


(i) a promoter, or an agent of a promoter, of the securities, 


(ii) a grantor of the right to receive production to which the expenditure 
relates, 


(iii) a broker or dealer in securities, or 

(iv) a person who did not deal at arm’s length with a person referred to in 

subparagraph (i) or (ii). 
Definitions [s. 18.1]: “affiliated” — 251.1; “amount” — 248(1); “arm’s length” — 
251(1); “business” — 248(1); “Canadian resource property” — 66(15), 248(1); “class 
of shares” — 248(6); “control’’ — 256(6)—(9); “dividend” — 248(1); “foreign resource 
property” — 66(15), 248(1); “identical” — 18.1(12); “insurer” — 248(1); “matchable 


expenditure” — 18.1(1); “officer”, “person” — 248(1); “principal amount”, “pro- 
perty” — 248(1); “province” — Interpretation Act 35(1); “related” — 251(2)-(6); 
“right to receive production” — 18.1(1); “share”, “shareholder” — 248(1); “substituted 


property” — 18.1(8)(b); “tax benefit”, “tax shelter’ — 18.1(1); “taxation year” — 249; 
“taxpayer” — 18.1(1), 248(1); “trust” — 104(1), 248(1), (3). 


19. (1) Limitation re advertising expense — newspapers — 
In computing income, no deduction shall be made in respect of an 
otherwise deductible outlay or expense of a taxpayer for advertising 
space in.an issue of a newspaper for an advertisement directed pri- 
marily to a market in Canada unless 


(a) the issue is a Canadian issue of a Canadian newspaper; or 


(b) the issue is an issue of a newspaper that would be a Canadian 
issue of a Canadian newspaper except that 


(i) its type has been wholly set in the United States or has 
been partly set in the United States with the remainder hav- 
ing been set in Canada, or 


(ii) it has been wholly printed in the United States or has 
been partly printed in the United States with the remainder 
having been printed in Canada. 


Related Provisions: 19.01 — Limitation for magazines and other periodicals. 


History: The portion of subsec. 19(1) before subpara. (b)(i) amended by 2001, c. 17, 
subsec. 11(1), applicable in respect of advertisements placed in an issue dated after 
May 2000. That portion formerly read: 


19. (1) Limitation re advertising expense — In computing income, no deduc- 
tion shall be made in respect of an otherwise deductible outlay or expense of a 
taxpayer for advertising space in an issue of a newspaper or periodical for an 
advertisement directed primarily to a market in Canada unless 
(a) the issue is a Canadian issue of a Canadian newspaper or periodical dated 
after 1975; or 
(b) the issue is an issue of a newspaper or periodical dated after December 
31, 1988 that would be a Canadian issue of a Canadian newspaper or period- 
ical except that 
Selected Cases [subsec. 19(1)]: Jay-Kay Publications Ltd. v. MNR, [1972] C.T.C. 


539 (FCA) (Amounts paid for advertising in non-Canadian periodical promoting medi- 
cal scholarship deductible). 


(2) [Repealed under former Act] 


(3) Where subsec. (1) does not apply — Subsection (1) does 
not apply with respect to an advertisement in a special issue or edi- 
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tion of a newspaper that is edited in whole or in part and printed and 
published outside Canada if that special issue or edition is devoted 
to features or news related primarily to Canada and the publishers 
thereof publish such an issue or edition not more frequently than 
twice a year. 


(4) [Repealed under former Act] 
(5) Definitions — In this section, 


“Canadian issue” of a newspaper means an issue, including a spe- 
cial issue, 


(a) the type of which, other than the type for advertisements or 
features, is set in Canada, : 


(b) all of which, exclusive of any comics supplement, is printed 
in Canada, 


(c) that is edited in Canada by individuals resident in Canada, 
and 
(d) that is published in Canada; 


History: The definition “Canadian issue” in subsec. 19(5) amended by 2001, c. 17, 
subsec. 11(3), applicable-in respect of advertisements placed in an issue dated after 
May 2000. The definition formerly. read: 


“Canadian issue” means, 
(a) in relation to a newspaper, an issue, including a special issue, 


(i) the type of which, other than the type for advertisements or features, 
is set in Canada, 


(ii) the whole of which, exclusive of any comics supplement, is printed 
in Canada, 


(iii) that is edited in Canada by individuals resident in Canada, and 
(iv) that is, published in Canada, and 
(b) in relation to a periodical, an issue, including a special issue, 


(i) the type of which, other than the type for advertisements, is set in 
Canada, 


(ii) that is printed in Canada, 
(iii) that is edited in Canada by individuals resident in Canada, and 
(iv) that is published in Canada, 

but does not include an issue.of a periodical 


(v) that is produced or published under a licence granted by a person 
who produces or publishes issues of a periodical that are printed, edited 
or published outside Canada, or 


(vi) the contents of which, excluding advertisements, are substantially 
the same as the contents of an issue of a periodical, or the contents of 
one or more issues of one or more periodicals, that was or were printed, 
edited or published outside Canada; 


‘Canadian newspaper” means a newspaper the exclusive right to 
produce and publish issues of which is held by one or more of the 
following: 
(a) a Canadian citizen, 
(b) a partnership 
(i) in which interests representing in value at least */4 of the 
total value of the partnership property are beneficially owned 
by, and 
(ii) at least */s of each income or loss of which from any 
source is included in the determination of the income of, 
corporations described in paragraph (e) or Canadian citizens or 
any combination thereof, 
(c) an association or society of which at least */s of the members 
are Canadian citizens, 
(d) Her Majesty in right of Canada or a province, or a munici- 
pality in Canada, or 
(e) a corporation 
(i) that is incorporated under the laws of Canada or a 
province, 
(ii) of which the chairperson or other presiding officer and at 
least 3/1 of the directors or other similar officers are Canadian 
citizens, and 
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(iii) that, if it is a corporation having share capital, is 


(A) a public corporation a class or classes of shares of the 
capital stock of which are listed on a prescribed stock ex- 
change in Canada, other than a corporation controlled by 
citizens or subjects of a country other than Canada, or 


(B) a corporation of which at least */; of the shares having 
full voting rights under all circumstances, and shares hav- 
ing a fair market value in total of at least 3/1 of the fair 
market value of all of the issued shares of the corporation, 
are beneficially owned by Canadian citizens or by public 
corporations a class or classes of shares of the capital 
stock of which are listed on a prescribed stock exchange 
in Canada, other than a public corporation controlled by 
citizens or subjects of a country other than Canada, 


and, for the purposes of clause (B), where shares of a class of 
the capital stock of a corporation are owned, or deemed by 
this definition to be owned, at any time by another corpora- 
tion (in this definition referred to as the “holding corpora- 
tion”), other than a public corporation a class or classes of 
shares of the capital stock of which are listed on a prescribed 
stock exchange in Canada, each shareholder of the holding 
corporation shall be deemed to own at that time that propor- 
tion of the number of such shares of that class that 


(C) the fair market value of the shares of the capital stock 
of the holding corporation owned at that time by the 
shareholder 


is of 
(D) the fair market value of all the issued shares of the 


capital stock of the holding corporation outstanding at 
that time, 


and, where at any time shares of a class of the capital stock 
of a corporation are owned, or are deemed by this definition 
to be owned, by a partnership, each member of the partner- 
ship shall be deemed to own at that time the least proportion 
of the number of such shares of that class that 


(E) the member’s. share of the income or loss of the part- 
nership from any source for its fiscal period that includes 
that time 


is of 
(F) the income or loss of the partnership from that source 
for its fiscal period that includes that time, 


and for this purpose, where the income and loss of a partner- 
ship from any source for a fiscal period are nil, the partner- 
ship shall be deemed to have had income from that source for 
that period in the amount of $1,000,000; 


Related Provisions: 19(5.1) — Extended meaning of “Canadian citizen”; 19(6) — 
Trust property; 19(7) — Grace period on ceasing to be Canadian newspaper; 19(8) — 
Anti-avoidance — certain newspapers and periodicals deemed not to be Canadian. 


History: The opening words of the definition “Canadian newspaper or periodical” in 
subsec. 19(5) amended by 2001, c. 17, subsec. 11(4), applicable in respect of advertise- 
ments placed in an issue dated after May 2000. The opening words formerly read: 


“Canadian newspaper or periodical” means a newspaper or periodical the exclu- 

sive right to produce and publish issues of which is held by one or more of the 

following: 
Para. (b) and subpara. (e)(iii) of “Canadian newspaper...” substituted by 1994, c. 7, 
Sch. IT (1991, c. 49), subsecs. 14(1), (2), applicable with respect to rights referred to in 
the definition that are acquired after July 13, 1990 (and rights acquired after 1988 
where the acquiror of the right so elects by notifying the Minister of National Revenue 
in writing before 1992 [1994, c. 7, Sch. VIII (1993, c. 24), s. 159 provides that such an 
election made before December 11, 1993 shall be deemed to have been made before 
1992]) and, for this purpose where an individual who is a citizen or subject of a country 
other than Canada or a corporation controlled by such an individual or individuals has 
at any time after July 13, 1990 acquired, in an arm’s length transaction, 

(a) more than '/s of the shares of a particular corporation that have full voting rights 

under all circumstances, or 

(b) shares of a particular corporation having a fair market value in total of more 

than ‘1 of the fair market value of all of the issued shares of the particular 

corporation, 


the particular corporation and any corporation controlled by the particular corporation 
shall be deemed to have acquired at that time any right referred to in the definition that 
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is owned by the particular corporation or controlled corporation at that time. Those 
portions of that definition formerly read: 
(b) a partnership of which at least */s of the members are Canadian citizens and in 
which interests representing in value at least */s of the total value of the partner- 
ship property are beneficially owned by Canadian citizens, 


(iii) of which, if it is a corporation having share capital, at least fs of the 
shares having full voting rights under all circumstances, and shares repre- 
senting in total at least 4/4 of the paid-up capital, are beneficially owned by 
Canadian citizens or by corporations other than corporations controlled by 
citizens or subjects of a country other than Canada; 
Regulations: 3200 (prescribed stock exchange for “Canadian newspaper or 
periodical’”’(e)(ili)). 


“issue of a non-Canadian newspaper or periodical [para. 
19(5)(c)]” — [Repealed under former Act] 


“substantially the same” — [Repealed] 


History: The definition “substantially the same” in subsec. 19(5) repealed by 2001, c. 
17, subsec. 11(2), applicable in respect of advertisements placed in an issue dated after 
May 2000. The definition formerly read: 


“substantially the same” means more than 20% the same; 


“United States” means 


(a) the United States of America, but does not include Puerto 
‘Rico, the Virgin Islands, Guam or any other United States pos- 
session or territory, and 


(b) any areas beyond the territorial sea of the United States 
within which, in accordance with international law and its do- 
mestic laws, the United States may exercise rights with respect 
to the seabed and subsoil and the natural resources of those 
areas. 


(5.1) Interpretation [“Canadian citizen”]— In this section, 
each of the following is deemed to be a Canadian citizen: 


(a) a trust or corporation described in paragraph 149(1)(0) or 
(0.1) formed in connection with a pension plan that exists for the 
benefit of individuals a majority of whom are Canadian citizens; 


(b) a trust described in paragraph 149(1)(r) or (x), the annuitant 
in respect of which is a Canadian citizen; 


(c) a mutual fund trust, within the meaning assigned by subsec- 
tion 132(6), other than a mutual fund trust the majority of the 
units of which are held by citizens or subjects of a country other 
than Canada; 


(d) a trust, each beneficiary of which is a person, partnership, 
association or society described in any of paragraphs (a) to (e) of 
the definition “Canadian newspaper” in subsection (5); and 


(e) a person, association or society described in paragraph (c) or 
(d) of the definition “Canadian newspaper” in subsection (5). 
History: Subsec. 19(5.1) added by 2001, c. 17, subsec. 11(5), applicable in respect of 
advertisements placed in an issue dated after June 1996 except that, in applying the 
subsec. to advertisements placed in an issue dated after June 1996 and before June 
2000, the references to “Canadian newspaper” shall be read as references to “Canadian 

newspaper or periodical”, 


(6) Trust property — Where the right that is held by any person, 
partnership, association or society described in the definition “Ca- 
nadian newspaper” in subsection (5) to produce and publish issues 
of a newspaper is held as property of a trust or estate, the newspaper 
is not a Canadian newspaper unless each beneficiary under the trust 
or estate is a person, partnership, association or society described in 
that definition. 
History: Subsec. 19(6) amended by 2001, c. 17, subsec. 11(6), applicable in respect of 
advertisements placed in an issue dated after May 2000. The subsec. formerly read: 
(6) Where the right that is held by any person, partnership, association or society 
described in the definition “Canadian newspaper or periodical” in subsection (5) 
to produce and publish issues of a newspaper or periodical is held as property of 
a trust or estate, the newspaper or periodical is not a Canadian newspaper or 
periodical within the meaning of this section unless each beneficiary under the 
trust or estate is a person, partnership, association or society so described. 


(7) Grace period — A Canadian newspaper that would, but for 
this subsection, cease to be a Canadian newspaper, is deemed to 
continue to be a Canadian newspaper until the end of the 12th 
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month that follows the month in which it would, but for this subsec- 

tion, have ceased to be a Canadian newspaper. 

History: Subsec. 19(7) amended by 2001, c. 17, subsec. 11(6), applicable in respect of 

advertisements placed in an issue dated after May 2000. The subsec. formerly read: 
(7) Notwithstanding any other provision of this section, where a newspaper or 
periodical that was at any time after June 30, 1965 a Canadian newspaper or 
periodical within the meaning of this section subsequently ceases to be such a 
Canadian newspaper or periodical, the newspaper or periodical shall be deemed 
to continue to be a Canadian newspaper or periodical within the meaning of this 
section until the expiration of the 12th month following the month in which it so 
ceased to be a Canadian newspaper or periodical. 


(8) Non-Canadian newspaper — Where at any time one or 
more persons or partnerships that are not described in any of 
paragraphs (a) to (e) of the definition “Canadian newspaper” in sub- 
section (5) have any direct or indirect influence that, if exercised, 
would result in control in fact of a person or partnership that holds a 
right to produce or publish issues of a newspaper, the newspaper is 
deemed not to be a Canadian newspaper at that time. 


Related Provisions: 256(5.1) — General test for “control in fact”. 


History: Subsec. 19(8) amended by 2001, c. 17, subsec. 11(6), applicable in respect of 
advertisements placed in an issue dated after May 2000. The subsec. formerly read: 
(8) Non-Canadian newspaper or periodical Where at any time one or 
more persons or partnerships that are not described in any of paragraphs (a) to 
(e) of the definition “Canadian newspaper or periodical” in subsection (5) have 
any direct or indirect influence that, if exercised, would result in control in fact 
of a person or partnership that holds a right to produce or publish issues of a 
newspaper or periodical, the newspaper or periodical is deemed not to be a Cana- 
dian newspaper or periodical at that time. 
Subsec. 19(8) added by 1995, c. 46, s. 5, applicable after December 15, 1995, except 
that it does not apply to a newspaper or periodical where the influence that would result 
in control in fact of a person or partnership that holds the right to produce or publish 
the newspaper or periodical arose as a consequence of a transaction or series of transac- 
tions that was completed before April 1993. 
Definitions [s. 19]: “beneficially owned” — 248(3); “Canada” — 255, Interpretation 
Act 35(1); “Canadian citizen” — 19(5.1); “Canadian issue” — 19(5); “Canadian news- 
paper” — 19(5), (8); “class”, “class of shares” — 248(6); “corporation” — 248(1), In- 
terpretation Act 35(1); “estate” — 104(1), 248(1); “Her Majesty” — Interpretation Act 
35(1); “individual” — 248(1); “month” — Interpretation Act 35(1); “mutual fund 
trust’ — 132(6)-(7), 248(1); “paid-up capital” — 89(1), 248(1); “person” — 248(1); 
“prescribed stock exchange in Canada” — Reg. 3200; “property” — 248(1); “prov- 
ince” — Interpretation Act 35(1); “public corporation” — 89(1), 248(1); “resident in 
Canada” — 94(3)(a)(viii), 250; “share”, “shareholder” — 248(1); “substantially” — 
19(5); “taxpayer” — 248(1); “territorial sea” — Interpretation Act 35(1); “trust” — 
104(1), 248(1), (3); “United States” — 19(5). 


19.01 (1) Definitions — The definitions in this subsection apply 
in this section. 


“advertisement directed at the Canadian market” has the same 
meaning as the expression “directed at the Canadian market” in sec- 
tion 2 of the Foreign Publishers Advertising Services Act and in- 
cludes a reference to that expression made by or under that Act. 


“original editorial content” in respect of an issue of a periodical 
means non-advertising content 


(a) the author of which is a Canadian citizen or a permanent resi- 
dent of Canada within the meaning assigned by the /mmigration 
Act and, for this purpose, “author” includes a writer, a journalist, 
an illustrator and a photographer; or 


(b) that is created for the Canadian market and has not been pub- 
lished in any other edition of that issue of the periodical pub- 
lished outside Canada. 


‘periodical’ has the meaning assigned by section 2 of the Foreign 
Publishers Advertising Services Act. 


Related Provisions: 19.01(6) — Meaning of “edition”. 


(2) Limitation re advertising expenses — periodicals — 
Subject to subsections (3) and (4), in computing income, no deduc- 
tion shall be made by a taxpayer in respect of an otherwise deducti- 
ble outlay or expense for advertising space in an issue of a periodi- 
cal for an advertisement directed at the Canadian market. 


(3) 100% deduction — A taxpayer may deduct in computing in- 
come an outlay or expense of the taxpayer for advertising space in 
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an issue of a periodical for an advertisement directed at the Cana- 
dian market if 


(a) the original editorial content in the issue is 80% or more of 
the total non-advertising content in the issue; and 


(b) the outlay or expense would, but for subsection (2), be de- 
ductible in computing the taxpayer’s income. 
Related Provisions: 19.01(5) — Calculation of percentage. 


(4) 50% deduction — A taxpayer may deduct in computing in- 
come 50% of an outlay or expense of the taxpayer for advertising 
space in an issue of a periodical for an advertisement directed at the 
Canadian market if 


(a) the original editorial content in the issue is less than 80% of 
the total non-advertising content in the issue; and 


(b) the outlay or expense would, but for subsection (2), be de- 
ductible in computing the taxpayer’s income. 


Related Provisions: 19.01(5) — Calculation of percentage. 


(5) Application — For the purposes of subsections (3) and (4), 


(a) the percentage that original editorial content is of total non- 
advertising content is the percentage that the total space occu- 
pied by original editorial content in the issue is of the total space 
occupied by non-advertising content in the issue; and 


(b) the Minister may obtain the advice of the Department 


of Ca- 
nadian Heritage for the purpose of ) 


(i) determining the result obtained under paragraph (a), and 


(11) interpreting any expression defined in this section that is 
defined in the Foreign Publishers Advertising Services Act. 


(6) Editions of issues — For the purposes of this section, 


(a) where an issue of a periodical is published in several ver- 
sions, each version is an edition of that issue; and 


(b) where an issue of a periodical is published in only one ver- 
sion, that version is an edition of that issue. 


History [s. 19.01]: S. 19.01 added by 2001, c. 17, s. 12, applicable in respect of 
advertisements placed in an issue dated after May 2000. 


Definitions [s. 19.01]: ‘‘advertisement directed at the Canadian market’ — 19.01(5); 
“Canada” — 255, Interpretation Act 35(1); “edition” — 19.01(6); “Minister” — 
248(1); “original editorial content’, “periodical” — 19.01(1); “taxpayer” — 248(1). 
19.1 (1) Limitation re advertising expense on broadcasting 
undertaking — Subject to subsection (2), in computing income, 
no deduction shall be made in respect of an otherwise deductible 
outlay or expense of a taxpayer made or incurred after September 
21, 1976 for an advertisement directed primarily to a market in 
Canada and broadcast by a foreign broadcasting undertaking. 


(2) Exception — In computing income, a deduction may be made 
in respect of an outlay or expense made or incurred before Septem- 
ber 22, 1977 for an advertisement directed primarily to a market in 
Canada and broadcast by a foreign broadcasting undertaking pursu- 
ant to 


(a) a written agreement entered into on or before January 23, 
1975; or 

(b) a written agreement entered into after January 23, 1975 and 
before September 22, 1976 if the agreement is for a term of one 
year or less and by its express terms is not capable of being ex- 
tended or renewed. 


(3) [Repealed under former Act] 
(4) Definitions — In this section, 


“foreign broadcasting undertaking” means a network operation 
or a broadcasting transmitting undertaking located outside Canada 
or on a ship or aircraft not registered in Canada; 


“network” includes any operation involving two or more broad- 
casting undertakings whereby control over all or any part of the 
programs or program schedules of any of the broadcasting under- 
takings involved in the operation is delegated to a network operator. 
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Definitions [s. 19.1]: “broadcasting” — Interpretation Act 35(1); “Canada” — 255: 
“foreign broadcasting undertaking”, “network” — 19.1(4); “taxpayer” — 248(1). 


20. (1) Deductions permitted in computing income from 
business or property — Notwithstanding paragraphs 18(1)(a), 
(b) and (h), in computing a taxpayer’s income for a taxation year 
from a business or property, there may be deducted such of the fol- 
lowing amounts as are wholly applicable to that source or such part 
of the following amounts as may reasonably be regarded as applica- 
ble thereto: 


(a) capital cost of property — such part of the capital cost to 
the taxpayer of property, or such amount in respect of the capital 
cost to the taxpayer of property, if any, as is allowed by 
regulation; . 


Related Provisions: 13(4.3)(c) — Where franchise, concession or license is ex- 
changed; 13(5) — Transferred property; 13(5.2) — Rules applicable; 13(6) — Misclas- 
sified property; 13(7) — Change in use of depreciable property; 13(11)— Automobile 
deduction; 13(12)— Lobbying expenses; 13(14)— Conversion cost of vessel; 
13(21.2) —Transfer. of . property. where u.c.c. exceeds fair market. value; 
13(26)—(32) — Restriction on deduction before available for use; 18(3.1)(a) — Costs 
relating to construction of building or ownership of land; 18(12) — Home office ex- 
pense; 20(1.1) — Definitions in 13(21) apply to regulations; 20(16), (16.1) — Terminal 
loss; 21 — Cost of borrowed money; 28(1)(g) — Deduction from farming or fishing 
income when using cash method; 34.2(2)(c) — Maximum CCA deemed claimed for; 
1995 stub period income; 36 — Railway companies; 37(6) — Scientific research capi- 
tal expenditures; 68 — Allocation of cost between property and services; 70(13) — 
Capital cost of depreciable property on death; 80(9)(c) — Reduction of capital cost on 
debt forgiveness ignored for CCA purposes; 85(5) — Rules on transfers of depreciable 
property; 87(2)(d.1) — Amalgamations — depreciable property acquired from prede- 
cessor corporation; 107.2(e) — Distribution of depreciable property by retirement com- 
pensation arrangement; 107.4(3)(d)— Rollover of depreciable property to trust; 
125.4(4) — No Canadian film/video production credit to corporation if investor can 
claim CCA; 127.52(1)(b), (c) — Minimum tax — add-back of some CCA; 132.2(1)(d) 
[to be repealed], 132.2(3)(d) [draft], 132.2(5)(d) [draft] —- Deemed capital cost of 
depreciable property following mutual fund reorganization: 138(11.8) — Transfer of 
depreciable property by non-resident insurer; 164(6) —- Refund — disposition of pro- 
perty by legal representative of deceased taxpayer. See additional Related provisions 
and Definitions at end of s. 20. 


Selected Cases [para. 20(1)(a)]: Enstone v. R., [2000] 2 C.T.C. 279 (FCA) (Holder 
of life interest in property could claim CCA); Saskatchewan Wheat Pool v. R., [1999] 2 
C.T.C. 369 (FCA); leave to appeal to SCC refused (Apr. 13, 2000), File 27346 (ITC 
should not be higher for taxpayer who capitalizes interest); Hickman Motors Ltd. v. R., 
[1998] 1 C.T.C. 213 (SCC) (Property,retains depreciable character in hands of trans- 
feree on winding-up, if not used for other purposes); Kamsel. Leasing Inc. v. MNR, 
[1993] 1 C.T.C. 2279 (TCC) (Agreement treated as “sale” not “lease” where option to 
acquire property at end of term substantially below probable market value); Société 
Immobiliére SSQ Inc. v. MNR, [1993] 1 C.T.C. 2029 (TCC) (Costs incurred by partner- 
ship before taxpayer’s acquisition of interest not deductible; contracts not retroactive): 
British Columbia Telephone Co. vy. Canada, [1992] 1 C.T.C. 26 (FCA) (Fibre optic 
telephone transmission systems properly classified as cable); Vaillancourt v. Canada, 
[1991] 2 C.T.C. 42 (FCA) (Condominium was residential and within Class 31). 


Regulations: Part XI (CCA rules); Part XVII (farming and fishing property owned 
since before 1972); Reg. Sch. II-Sch. VI (classes of property). 


1.T. Application Rules: 18(2), 20, 26.1(2). 


Interpretation Bulletins: IT-79R3: CCA — Buildings or other structures; IT-121R3: 
Election to capitalize cost of borrowed money (archived); IT-128R: CCA — Deprecia- 
ble property; IT-147R3: CCA — Accelerated write-off of manufacturing and process- 
ing machinery and equipment; IT-187: Customer lists and ledger accounts; IT-195R4: 
Rental property — CCA restrictions; IT-267R2: CCA — Vessels: IT-283R2: CCA — 
video tapes, video tape cassettes, films, computer software and master recording media 
(archived); IT-285R2: CCA — General comments; IT-291R3: Transfer of property to a 
corporation under subsection 85(1); IT-304R2: Condominiums: IT-306R2: CCA — 
Contractor's movable equipment; [T-317R: CCA — Radio and television equipment 
(archived); IT-324: Emphyteutic lease (archived); IT-325R2: Property transfers after 
separation, divorce and annulment; IT-327: CCA — Elections under regulation 1103 
(archived); IT-336R: CCA — Pollution control property (archived); IT-371: Rental 
property — meaning of “principal business”; IT-422: Definition of tools; IT-464R: 
CCA — Leasehold interests; IT-465R: Non-resident beneficiaries of trusts; IT-469R: 
CCA — Earth-moving equipment; IT-472: CCA — Class 8 property; IT-476: CCA — 
Gas and oil exploration and production equipment; IT-477: CCA — Patents, 
franchises, concessions and licences; IT-481: Timber resource property and timber lim- 
its; IT-485: Cost of clearing or levelling land [to be amended re golf courses, per LT. 
Technical News 20]; IT-492: CCA — Industrial mineral mines; IT-501; CCA — Log- 
ging assets. 


Information Circulars: 84-1: Revision of capital cost allowance claims and other 
permissive deductions; 87-5: Capital cost of property where trade-in is involved. 
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|.T. Technical News: | (sales commission expenses of mutual-fund limited partner- 
ships); 3 (loss utilization within a corporate group); No. 12 (“millennium bug” expendi- 
tures): 20 (tax treatment of golf courses). 

Advance Tax Rulings: ATR-1:; Transfer of legal title in land to bare trustee corpora- 
tion — mortgagee’s requirements sole reason for transfer. 

Forms: T1-CP Summ: Summary of certified productions; T1-CP Supp: Statement of 
certified productions; T2 SCH 8: Capital cost allowance; T776: Statement of real estate 
rentals: T777: Statement of employment expenses, T4044: Employment expenses 
[guide]; T5014: Partnership capital cost allowance schedule. 


(b) cumulative eligible capital amount — such amount as 
the taxpayer claims in respect of a business, not exceeding 7% 
of the taxpayer’s cumulative eligible capital in respect of the 
business at the end of the year except that, where the year is less 
than 12 months, the amount allowed as a deduction under this 
paragraph shall not exceed that proportion of the maximum 
amount otherwise allowable that the number of days in the taxa- 
tion year is of 365; 
Related Provisions: 14(1) — Inclusion in income from business; 14(5) — Defini- 
tions — “cumulative eligible capital”, “eligible capital expenditure”; 24 — Ceasing to 
carry on business; 28(1)(g) — Deduction from farming or fishing income when using 
cash method: 34.2(2)(c) — Maximum amount deemed claimed for purposes of 1995 
stub period income; 70(5.1) — Eligible capital property of deceased; 70(9.8) — Farm 
property used by corporation or partnership; 87(2)(f) — Amalgamations — cumulative 
eligible capital; 107(2)(f) — Capital interest distribution by personal or prescribed 
trust: 111(5.2) — Computation of cumulative eligible capital. See also at end of s. 20. 
History: Para. 20(1)(b) amended by 2001, c. 17, subsec. 13(1), applicable to taxation 
years that begin after December 21, 2000. The para. formerly read: 
(b) such amount as the taxpayer may claim in respect of a business, not exceed- 
ing 7% of the taxpayer’s cumulative eligible capital in respect of the business at 
the end of the year; 
Interpretation Bulletins: IT-99R5: Legal and accounting fees; IT-123R4: Disposi- 
tion of and transactions involving eligible capital property; IT-123R6: Transactions in- 
volving eligible capital property; IT-29 1R3: Transfer of property to a corporation under 
subsection 85(1): IT-302R3: Losses of a corporation — the effect that acquisitions of 
control, amalgamations, and windings-up have on their deductibility — after January 
15. 1987; IT-313R2: Eligible capital property — rules where a taxpayer has ceased car- 
rying on a business or has died; IT-341R3: Expenses of issuing or selling shares, units 
in a trust, interests in a partnership or syndicate, and expenses of borrowing money. 
Forms: T5017: Calculation of deduction for cumulative eligible capital of a 
partnership. 


(c) interest — an amount paid in the year or payable in respect 
of the year (depending upon the method regularly followed by 
the taxpayer in computing the taxpayer’s income), pursuant to a 
legal obligation to pay interest on 


(i) borrowed money used for the purpose of earning income 
from a business or property (other than borrowed money 
used to acquire property the income from which would be 
exempt or to acquire a life insurance policy), 


(ii) an amount payable for property acquired for the purpose 
of gaining or producing income from the property or for the 
purpose of gaining or producing income from a business 
(other than property the income from which would be ex- 
empt or property that is an interest in a life insurance policy), 


(iii) an amount paid to the taxpayer under 


(A) an appropriation Act and on terms and conditions ap- 
proved by the Treasury Board for the purpose of advanc- 
ing or sustaining the technological capability of Canadian 
manufacturing or other industry, or 


(B) the Northern Mineral Exploration Assistance Regula- 
tions made under an appropriation Act that provides for 
payments in respect of the Northern Mineral Grants Pro- 
gram, or 


(iv) borrowed money used to acquire an interest in an annuity 
contract in respect of which section 12.2 applies (or would 
apply if the contract had an anniversary day in the year at a 
time when the taxpayer held the interest) except that, where 
annuity payments have begun under the contract in a preced- 
ing taxation year, the amount of interest paid or payable in 
the year shall not be deducted to the extent that it exceeds the 
amount included under section 12.2 in computing the tax- 


, Part I, Division B 


payer’s income for the year in respect of the taxpayer’s inter- 
est in the contract, 


Application: The December 20, 1991 draft legi 
1(1), will add subparas. 20(1)(e)(v) and (vi), applicab 
ments are not expected to be enacted. 


or a reasonable amount in respect thereof, whichever. is the 
lesser; 


Recent court decisions [especially L 
(SCC) —ed.] have raised uncer i 


particular interest, in comput 


Income Tax Act. Most notably. ( 
where a taxpayer derives a tax loss by deducting interest expenses, 
objective standard there is no reasonable expectation that the taxpayer ear 
income (as opposed to capital gains), or where the presence or the prospect of r 
(as opposed to income net of expenses) is enough to conclude that an expenditu 
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incurred “for the purpose of earning income”. oo _ 
Neither of these results is consistent ith appropriate tax policy, not would they have 
been generally expected under prior law and practice. Therefore legislative amend- 
ments to the Income Tax Act will be considered in order to ‘provide continuity in this 
important area of the law. Before finalizing any proposals, however, the Department of 
Finance will release them for public consultation, with a general goal of ensuring that 
they restore continuity with the expected consequences ‘before these recent court 
decisions. a _ 


[See now proposed 3. 


1, which partially addresses these concems——ed.] 


Related Provisions: 3.1(1)—No deduction without reasonable expectation of 
profit; 9(3)— Capital gains not included in income from property; 15.1(2)(a), 
15.1(4) — Small business development bonds; 16(1) — Income and capital combined; 
16(6) — Indexed debt obligations — amount deemed paid as interest; 17 — Loan to 
non-resident: 18(1)(e) — No deduction for contingent reserve; 18(1)(g) — Interest on 
income bonds: 18(1)(t) — No deduction for interest paid on late payments of income 
tax: 18(1)(v) — No deduction to authorized foreign bank except under 20.2; 18(2)— 
Limitation — interest and property taxes on land; 18(4)-(8) — Thin capitalization — 
limitation on interest deductibility; 18(9)-(9.2) — Prepaid interest; 18(11) — No de- 
duction for interest on money borrowed to make RRSP or certain other contributions; 
20(1)(e) — Expense of borrowing money; 20(1)(f) — Amounts paid in satisfaction of 
the “principal amount”; 20(1.2) — Definitions in 12.2(11) apply; 20(2) — Borrowed 
money; 20(2.1) — Limitation; 20(2.2) — Life insurance policy; 20(3), (3.1) — Bor- 
rowed money; 20(14) — Accrued bond interest; 20.1(1) — Borrowed money where 
property is disposed of; 20.3 — Weak currency debt — limitation on interest deduc- 
tion; 21(1)-(4) — Capitalizing interest; 60(d) — Annual interest accruing in respect of 
estate tax or succession duties; 67.2 — Interest on money borrowed for passenger vehi- 
cle: 80.5 — Deemed interest — employee deduction re funds borrowed to purchase 
auto or aircraft: 110.6(1) — “investment expense”; 118.62 — Credit for interest paid 
on student loans: 127.52(1)(b), (c), (c.2), (e.1) — Limitation on deduction for mini- 
mum tax purposes; 133(1)—No interest deduction to NRO; 137(4.1) — Interest 
deemed paid on certain reductions of capital by credit union; 138(5)(b) — Insurers — 
limitation: 212(1)(b) — Non-resident withholding tax on interest; 218— Loan to 
wholly-owned subsidiary. See also at end of s. 20. 


History: Subpara. 20(1)(c)(iv) substituted by 1994, c. 7, Sch. I! (1991, ¢. 49), subsec. 
15(1), applicable with respect to contracts last acquired after 1989. Subpara. 
20(1)(c)(iv) formerly read: 


(iv) borrowed money used to acquire an interest in an annuity contract to which 
section 12.2 applies, except that, where annuity payments have commenced 
under the contract in a preceding taxation year, the amount of interest paid or 
payable in the year shall not be deducted to the extent that it exceeds the amount 
included under that section or under paragraph 56(1)(d.1) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, in computing the tax- 
payer’s income for the year with respect to the taxpayer’s interest in the contract, 


Selected Cases [para. 20(1)(c)]: 722540 Ontario Inc. v. R., [2003] 3 C.T.C. 1 
(FCA); aff’g [2002] 1 C.T.C. 2872 (TCC) (Series of transactions was for sole purpose 
of creating interest expense; deduction disallowed); Penn Ventilator Canada Ltd., 
[2002] 2 C.T.C. 2636 (TCC) (Interest deductible where income-earning capacity of 
borrower would have been depleted by making payments from existing resources); — 
Singleton v. R., [2002] 1 C.T.C, 121 (SCC); aff’g [1999] 3 C.T-C. 446 (FCA) (“Eco- | 
nomic reality” approach rejected and taxpayer entitled to change mind as to purpose of | 
borrowed funds); Ludmer v. MNR, [2002] 1 C.T.C. 95 (SCC); rev’g [1999] 3 C.T.C, 
601 (FCA) (Test for deductibility is reasonable expectation of income at time invest- 
ment is made. Income is “gross,” not “net” income); Shell Canada Ltd. v. R., [1999] 4 
C.T.C. 313 (SCC); rev’g Shell Canada Ltd. v. R., [1998] 2 C.T.C. 207 (FCA); rev’g on | 
other grounds [1997] 3 C.T.C. 2238 (TCC) (Economic realities cannot change bona | 
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fide legal relationships); Hudson Bay Mining & Smelting Co. v. R., [1999] 3 C.T.C. 76 
(FCA) (Issuer of debentures repurchased had obligation to pay interest to date of 
repurchase); Robitaille y. R., [1997] 3 C.T.C. 3031 (TCC) (Interest on financing of 
personal assets not deductible); Parthenon Investments Ltd. y. R., oo S.C G52 
(FCA) (Novation did not create a borrower-lender relationship); Chase Manhattan 
Bank of Canada v. R., [1997] 2 C.T.C. 3097 (TCC) (Interest on money borrowed to pay 
dividends not deductible); 747/72 Alberta v. MNR (formerly Cal-Gas), [1997] 2 C.T.C. 
30 (FCA) (Use of borrowed funds was to honour guarantee, not for use in business); 
Barbican Properties Inc. y. Canada, [1997] 1 C.T.C: 2383 (FCA) (Deferred interest 
held to be contingent and not deductible); Sherway Centre Ltd. v. Canada, [1996] 3 
C.T.C. 2687 (TCC) (“Participating” interest was not “interest”): Hudson Bay Mining 
Smelting Co. vy. Canada, [1996] 2 C.T.C. 2245D (TCC) (Payment for accrued interest 
is for an expectancy to receive interest and is not itself interest); Ludco Enterprises Ltd. 
v. Canada, [1996] 3 C.T.C. 74 (FCA) (Previous treatment by Minister not binding); 
Redclay Holdings Ltd. v. Canada, [1996] 2 C.T.C. 2347 (TCC) (Deduction disallowed 
in respect of particular year since obligation to pay was contingent, although eventually 
absolute); Tennant v. MNR, [1996] 1 C.T.C. 290 (SCC) (Deductibility of interest not 
related to value of property acquired, especially replacement property, but to original 
purpose of loan); Canwest Broadcasting Ltd. y. Canada, [1995] 2 C.T.C. 2780 (TCC) 
(Interest incurred for purpose of gaining access to tax losses of unrelated company not 
deductible); Joy v. Canada, [1995] 1 C.T.C. 2834 (TCC) (Reference to draft legislation 
not permitted as guide to interpretation); Mark Resources Inc. v. Canada, [1993]. 2 
C.T.C. 2259 (TCC) (Interest on money borrowed to contribute capital to foreign. affili- 
ate for latter to earn investment income and use foreign tax losses not deductible; “‘in- 
come” means gross revenue from use of money; “reasonable amount” of interest need 
not exceed revenue); Morscher (A.A.) vy. MNR, [1992] 2 C.T.C. 2534 (TCC) (Interest 
on money used by lawyer to finance work in progress deductible); Grenier v. MNR, 
[1992] 1 C.T.C. 2703 (TCC); aff'd [1998] 3 C.T.C. 243 (FCTD) (Taxpayer allowed to 
deduct interest only on portion of loan used to earn income); Kalef v. MNR, [1992] 1 
C.T.C. 2771 (TCC) (Interest on loan for share purchase deductible only for year of 
purchase); Goulard v. MNR, [1992] 1 C.T.C. 2396 (TCC) (Interest expenses in respect 
of share purchase arose from legal obligation to repay borrowed money for purpose of 
earning income); R. v. Attaie, [1990] 2 C.T.C. 157 (FCA) (Deductibility determined by 
current use of borrowed money, not original use); Holotnak v. R., [1990] 1 C.7.C. 13 
(FCA) (Deduction of interest disallowed when mortgage funds used to purchase 
residence); Malik v. MNR, [1989] 1 C.T.C. 316 (FCTD) (Amounts paid with respect to 
debts when insufficient connection to employment not deductible); Bowater Canadian 
Ltd. v. R., [1987] 2 C.T.C. 47 (FCA); leave to appeal to SCC refused (1987), 86 N.R. 
265 (note), (sub nom. Bowater Can. Ltd. v. MNR) (Holding company rendering techni- 
cal and administrative services to subsidiaries disallowed interest deduction when not 
in business of financing); R. v. Bronfman Trust, [1987] 1 C.T.C. 117 (SCC) (Relevancy 
of current use rather than original use of borrowed funds when assessing deductibility 
of interest payments); Emerson v. R., [1986] 1 C.T.C. 422 (FCA); leave to appeal to 
SCC refused [1986] 1 SCR vii, 70 N.R. 160n (June 12, 1986) (Interest disallowed 
where money borrowed to repay previous loan on shares no longer owned); R. v. Terra 
Mining & Exploration Ltd. (NPL), [1984] C.T.C. 176 (FCTD) (Accounting method 
used in financial statements must be the same for interest expense claims); Sternthal v. 
R., [1974] C.T.C. 851 (FCTD) (Interest paid on borrowed money subsequently loaned 
interest-free to children not deductible); MNR v. Mid-West Abrasive Co. of Canada 
Ltd., [1973] C.T.C. 548 (FCTD). (Interest payments on borrowed money not deductible 
prior to year in which money used); Trans-Prairie Pipelines Ltd. y. MNR, [1970] 
C.T.C. 537 (Exch.) (Interest and legal expenses deductible on money borrowed to re- 
deem preferred shares); DWS Corp. y. MNR, [1968] C.T.C. 65 (Exch.); aff'd [1969] 
C.T.C. vi (SCC) (Interest on money borrowed from subsidiary and loaned to another 
disallowed when loan not made for purpose of earning income). 


Regulations: 201(1)(b) (information return). 


Interpretation Bulletins: IT-80: Interest on money borrowed to redeem shares or 
pay dividends (archived); IT-104R3: Deductibility of fines or penalties; IT-121R3: 
Election to capitalize cost of borrowed money (archived); IT-153R3: Land develop- 
ers — subdivision and development costs and carrying charges on land; IT-265R3: 
Payments of income and capital combined (archived); IT-315: Interest expense in- 
curred for the purpose of winding-up or amalgamation (archived); IT-341R3: Expenses 
of issuing or selling shares, units in a trust, interests in a partnership or syndicate, and 
expenses of borrowing money; IT-355R2: Interest on loans to buy life insurance poli- 
cies and annuity contracts, and interest on policy loans (archived); IT-362R: Patronage 
dividends; IT-421R2: Benefits to individuals, corporations and shareholders from loans 
or debt; IT-445: Deduction of interest on borrowed funds which are loaned at less than 
a reasonable rate (archived); IT-488R2: Winding-up of 90%-owned taxable Canadian 
corporations (archived); IT-498: Deductibility of interest on money borrowed to reloan 
to employees or shareholders (archived); IT-533: Interest deductibility and related 
issues. 


Information Circulars: 88-2, paras. 19, 20: General anti-avoidance rule — section 
245 of the Income Tax Act; 88-2, Supplement, para. 5: General anti-avoidance rule. 


I.T. Technical News: 3 (loss utilization within a corporate group; use of a partner’s 
assets by a partnership; interest-bearing note issued in consideration for the redemption 
or repurchase of shares); 16 (Sherway Centre case; Shell Canada and Canadian Pacific 
cases; Parthenon Investments case); 18 (C.R.B. Logging, Ludco Enterprises, Byram 
and Singleton cases); 34 (income trusts and interest deductibility). 


Advance Tax Rulings: ATR-4: Exchange of interest rates; ATR-14: Non-arm’s 


length interest charges; ATR-16: Inter-company dividends and interest expense; ATR- 
41: Convertible preferred shares; ATR-43: Utilization of a non-resident-owned invest- 


S. 20(1)(e)(iv.1)(A) 


ment corporation as a holding corporation; ATR-44: Utilization of deductions and cred- 
its within a related corporate group; ATR-59: Financing exploration and development 
through limited partnerships. 


Forms: T1 General income tax return, Line 221 and Schedule 4; T2210: Verification 
of policy loan interest by the insurer. 


(d) Compound interest — an amount paid in the year pursu- 
ant to a legal obligation to pay interest on an amount that would 
be deductible under paragraph (c) if it were paid in the year or 
payable in respect of the year; 
Related Provisions; 18(11) — Limitation: 20(2.1) — Limitation; 20(2.2) — Life in- 
surance policy; 21(1)-(4) — Cost of borrowed money; 67.2 — Interest on money bor- 
towed for passenger vehicle; 67.3— Limitation re motor vehicle expenses; 
127.52(1)(b), (c), (c.2), (e.1) — Limitation on deduction for minimum tax purposes; 


138(5)(b) — Insurers — limitation; 248(1) — “Borrowed money’’. See also at end of s. 
20. 


Interpretation Bulletins: IT-121R3: Election to capitalize cost of borrowed money 
(archived); IT-355R2: Interest on loans to buy life insurance policies and annuity con- 
tracts, and interest on policy loans (archived): IT-362R: Patronage dividends; IT-533: 
Interest deductibility and related issues. 


Advance Tax Rulings: ATR-4: Exchange of interest rates. 
Forms: T2210: Verification of policy loan interest by the insurer. 


(e) expenses re financing — such part of an amount (other 
than an excluded amount) that is not otherwise deductible in 
computing the income of the taxpayer and that is an expense 
incurred in the year or a preceding taxation year 


(i) in the course of an issuance or sale of units of the taxpayer 
where the taxpayer is a unit trust, of interests in a partnership 
or syndicate by the partnership or syndicate, as the case may 
be, or of shares of the capital stock of the taxpayer, 


(ii) in the course of a borrowing of money used by the tax- 
payer for the purpose of earning income from a business or 
property (other than money used by the taxpayer for the pur- 
pose of acquiring property the income from which would be 
exempt), 


(ii.1) in the course. of incurring, indebtedness that is an 
amount payable for property acquired for the purpose of 
gaining or producing income therefrom or for the purpose of 
gaining or producing income from a business (other than pro- 
perty the income from which would be exempt or property 
that is an interest in a life insurance policy), or 


(1.2) in the course of a rescheduling or restructuring of a debt 
obligation of the taxpayer or an assumption of a debt obliga- 
tion by the taxpayer, where the debt obligation is 


(A) in respect of a borrowing described in subparagraph 
(ii), or 
(B) in respect of an amount payable described in subpara- 
graph (ii.1), 
and, in the case of a rescheduling or restructuring, the 
rescheduling or restructuring, as the case may be, provides 
for the modification of the terms or conditions of the debt 
obligation or the conversion or substitution of the debt obli- 
gation to or with a share or another debt obligation, 


(including a commission, fee, or other amount paid or payable 
for or on account of services rendered by a person as a salesper- 
son, agent or dealer in securities in the course of the issuance, 
sale or borrowing) that is the lesser of 


(iii) that proportion of 20% of the expense that the number of 
days in the year is of 365 and 


(iv) the amount, if any, by which the expense exceeds the 
total of all amounts deductible by the taxpayer in respect of 
the expense in computing the taxpayer’s income for a pre- 
ceding taxation year, 


and, for the purposes of this paragraph, 
(iv.1) “excluded amount” means 


(A) an amount paid or payable as or on account of the 
principal amount ofa debt obligation or interest in respect 
of a debt obligation, 


S. 20(1)(e)(iv.1)(B) Income Tax Act, 


(B) an amount that is contingent or dependent on the use 
of, or production from, property, or 


(C) an amount that is computed by reference to revenue, 
profit, cash flow, commodity price or any other similar 
criterion or by reference to dividends paid or payable to 
shareholders of any class of shares of the capital stock of 
a corporation, 


(v) where in a taxation year all debt obligations in respect of 
a borrowing described in subparagraph (ii) or in respect of 
indebtedness described in subparagraph (ii.1) are settled or 
extinguished (otherwise than in a transaction made as part of 
a series of borrowings or other transactions and repayments), 
by the taxpayer for consideration that does not include any 
unit, interest, share or debt obligation of the taxpayer or any 
person with whom the taxpayer does not deal at arm’s length 
or any partnership or trust of which the taxpayer or any per- 
son with whom the taxpayer does not deal at arm’s length is 
a member or beneficiary, this paragraph shall be read without 
reference to the words “the lesser of’ and to subparagraph 
(ili), and 

(vi) where a partnership has ceased to exist at any particular 
time in a fiscal period of the partnership, 


(A) no amount may be deducted by the partnership under 
this paragraph in computing its income for the period, and 


(B) there may be deducted for a taxation year ending at or 
after that time by any person or partnership that was a 
member of the partnership immediately before that time, 
that proportion of the amount that would, but for this sub- 
paragraph, have been deductible under this paragraph by 
the partnership in the fiscal period ending in the year had 
it continued to exist and had the partnership interest not 
been redeemed, acquired or cancelled, that the fair market 
value of the member’s interest in the partnership immedi- 
ately before that time is of the fair market value of all the 
interests in the partnership immediately before that time; 


Related Provisions: 18(11) — Limitation; 20(1)(e.1) — Deduction for annual fees, 
etc.; 20(1)(e.2) — Premiums on life insurance used as collateral; 20(1)(g) — Deduction 
for share transfer, listing and annual report fees; 20(3) — Use of borrowed money; 
21(1)-(4) — Cost of borrowed money; 53(2)(c)(x) — Deduction from adjusted cost 
base of partnership interest; 87(2)(j.6) — Amalgamations — continuing corporation; 
110.6(1) — “investment expense”; 127.52(1)(b), (c), (c.2), (e.1) — Limitation on de- 
duction for minimum tax purposes; 142.7(8)(c) — Application to debt transferred to 
foreign bank branch by Canadian affiliate; 143.3(3) — Stock value not deductible; 
248(1) — “Borrowed money”; 248(10) — Series of transactions. See also at end of s. 
20. 


History: The opening words of para. 20(1)(e) and the portion of para. 20(1)(e) be- 
tween subparas. (ii.2) and (iii) amended, and subpara. (iv.1) added, by 2001, c. 17, 
subsecs, 13(2) to (4), applicable to expenses incurred by a taxpayer after November 
1999, other than expenses incurred pursuant to a written agreement made by the tax- 
payer before December 1999. The amended portions formerly read: 


(e) such part of an amount that is not otherwise deductible in computing the 
income of the taxpayer and that is an expense incurred in the year or a preceding 
taxation year 


(including a commission, fee or other amount paid or payable for or on account 
of services rendered by a person as a salesperson, agent or dealer in securities in 
the course of the issuance, sale or borrowing, but not including any amount that 
is paid or payable as or on account of the principal amount of the indebtedness or 
as or on account of interest) that is the lesser of 


The portion of para. 20(1)(e) between subparas. (ii.2) and (111) amended by 1998, c. 19, 
subsec. 81(1), applicable to expenses incurred after 1987. That portion formerly read: 


(including a commission, fee or other amount paid or payable for or on account 
of services rendered by a person as a salesperson, agent or dealer in securities in 
the course of the issuance, sale or borrowing, but not including any amount that 
is a payment described in paragraph 18(9.1)(c) or (d) nor any amount paid or 
payable as or on account of the principal amount of the indebtedness or as or on 
account of interest) that is the lesser of 


That portion of para. 20(1)(e) between subparas. (ii) and (ili) (subparas. (ii.1) and (ii.2) 
being added) substituted by 1994, c. 21, subsec. 12(1), applicable to expenses incurred 
after 1987. That portion of the para. formerly read: 


(including a commission, fee or other amount paid or payable for or on account 


of services rendered by a person as a salesman, agent or dealer in securities in 
the course of the issuance, sale or borrowing, but not including any amount paid 


Part I, Division B 


or payable as or on account of the principal amount of the indebtedness or as or 
on account of interest) that is the lesser of, 
Subpara. 20(1)(e)(v) substituted by 1994, c. 21, subsec. 12(2), applicable to expenses 
incurred after 1987. That subpara. formerly read: 
(v) where in a taxation year all debt obligations in respect of a borrowing are 
settled or extinguished (otherwise than in a transaction made as part of a series of 
borrowings or other transactions and repayments) by the taxpayer for considera- 
tion that does not include any unit, interest, share or debt obligation of the tax- 
payer or any person with whom the taxpayer does not deal at arm’s length or any 
partnership or trust of which the taxpayer or any person with whom the taxpayer 
does not deal at arm’s length is a member or beneficiary, this paragraph shall be 
read without reference to the words “the lesser of” and to subparagraph (iii), and 


Selected Cases [para. 20(1)(e)]: B/ Services Co. v. R., [2004] 2 C.T.C. 2169 
(TCC) (Shareholder communications and expenses of statutory compliance deductible 
as current expenses); Besse v. MNR, [1999] 3 C.T.C. 52 (FCA) (Expenses of syndicate 
were expenses of its members); Harrowston Corp. v. Canada, [1997] 1 C.T.C. 101 
(FCA) (Liability to pay tax did not result in deductible bad debt); Sherway Centre Ltd. 
y. Canada, [1996] 3 C.T.C. 2687 (TCC) (“Participating” interest was not “interest’’); 
228262 Alberta Ltd. v. MNR, [1996] 1 C.T.C. 2416 (TCC) (Price rectification was eli- 
gible capital expenditure, not current expense or cost of borrowing); R. v. Royal Trust 
Corp. of Canada, [1983] C.T.C. 159 (FCA) (Commission payable to broker in the 
course of public issue was eligible capital expenditure); MNR y. Yonge-Eglinton 
Building Ltd., [1974] C.T.C. 209 (FCA) (Payments incidental to borrowing of money 
under financing agreement for construction of building deductible); Riviera Hotel Co. 
Ltd. v. MNR, [1972] C.T.C. 157 (FCTD) (Bonus to discharge loan not deductible); 
Trans-Prairie Pipelines Ltd. v. MNR, [1970] C.T.C. 537 (Exch.) (Interest and legal 
expenses deductible on money borrowed to redeem preferred shares). 


Interpretation Bulletins: IT-99R5: Legal and accounting fees; IT-121R3: Election 
to capitalize cost of borrowed money (archived); IT-341R3: Expenses of issuing or 
selling shares, units in a trust, interests in a partnership or syndicate, and expenses of 
borrowing money; IT-533: Interest deductibility and related issues. 

1.T. Technical News: 16 (Sherway Centre case). 


Advance Tax Rulings: ATR-49: Long-term foreign debt; ATR-59: Financing explo- 
ration and development through limited partnerships. 


(e.1) annual fees, etc. [re borrowings] — an amount paya- 
ble by the taxpayer (other than a payment that is contingent or 
dependent on the use of, or production from, property or is com- 
puted by reference to revenue, profit, cash flow, commodity 
price or any other similar criterion or by reference to dividends 
paid or payable to shareholders of any class of shares of the cap- 
ital stock of a corporation) as a standby charge, guarantee fee, 
registrar fee, transfer agent fee, filing fee, service fee or any sim- 
ilar fee, that can reasonably be considered to relate solely to the 
year and that is incurred by the taxpayer 


(i) for the purpose of borrowing money to be used by the 
taxpayer for the purpose of earning income from a business 
or property (other than borrowed money used by the taxpayer 
for the purpose of acquiring property the income from which 
would be exempt income), 


(ii) in the course of incurring indebtedness that is an amount 
payable for property acquired for the purpose of gaining or 
producing income therefrom or for the purpose of gaining or 
producing income from a business (other than property the 
income from which would be exempt or property that is an 
interest in a life insurance policy), or 


(ii1) for the purpose of rescheduling or restructuring a debt 
obligation of the taxpayer or an assumption of a debt obliga- 
tion by the taxpayer, where the debt obligation is 


(A) in respect of a borrowing described in subparagraph 
(i), or 


(B) in respect of an amount payable described in subpara- 
graph (11), 
and, in the case of a rescheduling or restructuring, the reschedul- 
ing or restructuring, as the case may be, provides for the modifi- 
cation of the terms or conditions of the debt obligation or the 
conversion or substitution of the debt obligation to or with a 
share or another debt obligation. 
Related Provisions: 18(11) — Limitation; 20(3) — Use of borrowed money; 21 — 
Cost of borrowed money; 87(2)(j.6) — Amalgamations — continuing corporation; 
110.6(1) — “investment expense”; 127.52(1)(b), (c), (c.2), (e.1) — Limitation on de- 


duction for minimum tax purposes; 248(1) — “Borrowed money”. See also at end of s. 
20. 
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Subdivision b — Income or Loss from a Business or Property 


History: Para. 20(1)(e.1) substituted by 1994, c. 21, subsec. 12(3), applicable to ex- 
penses incurred after 1987. That para. formerly read: 


(e.1) an amount payable by the taxpayer (other than a payment that is contingent 
or dependent upon the use or production from property or is computed by refer- 
ence to revenue, profit, cash flow, commodity price or any other similar criterion 
or by reference to dividends paid or payable to shareholders of any class of 
shares of the capital stock of a corporation) as a standby charge, guarantee fee, 
registrar fee, transfer agent fee, filing fee, service fee or any similar fee, that may 
reasonably be considered to relate solely to the year and that relates to money 
borrowed by the taxpayer and used by the taxpayer for the purpose of earning 
income from a business or property (other than money used by the taxpayer for 
the purpose of acquiring property the income from which would be exempt); 


Interpretation Bulletins: IT-121R3: Election to capitalize cost of borrowed money 
(archived); IT-341R3: Expenses of issuing or selling shares, units in a trust, interests in 
a partnership or syndicate, and expenses of borrowing money. 


Advance Tax Rulings: ATR-49: Long-term foreign debt. 


(e.2) premiums on life insurance used as collateral — 
such portion of the lesser of 


(i) the premiums payable by the taxpayer under a life insur- 
ance policy (other than an annuity contract) in respect of the 
year, where 


(A) an interest in the policy is assigned to a restricted fi- 
nancial institution in the course of a borrowing from the 
institution, 


(B) the interest payable in respect of the borrowing is or 
would, but for subsections 18(2) and (3.1) and sections 21 
and 28, be deductible in computing the taxpayer’s income 
for the year, and 


(C) the assignment referred to in clause (A) is required by 
the institution as collateral for the borrowing 


and 


(11) the net cost of pure insurance in respect of the year, as 
determined in accordance with the regulations, in respect of 
the interest in the policy referred to in clause (i)(A), 


as can reasonably be considered to relate to the amount owing 
from time to time during the year by the taxpayer to the institu- 
tion under the borrowing; 
Related Provisions: 127.52(1)(b), (c), (c.2), (e.1) — Limitation on deduction for 
minimum tax purposes, 
History: Para. 20(1)(e.2) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 15(2), 
applicable with respect to premiums payable after 1989. 
Selected Cases [para. 20(1)(e.2)]: Quantz y. R., [2003] 1 C.T.C. 2714 (TCC) 
(Policy had not been assigned to specified financial institution). 
Regulations: 308 (net cost of pure insurance). 
Interpretation Bulletins: IT-309R2: Premiums on life insurance used as collateral; 
IT-341R3: Expenses of issuing or selling shares, units in a trust, interests in a partner- 
ship or syndicate, and expenses of borrowing money. 
(f) discount on certain obligations — an amount paid in 
the year in satisfaction of the principal amount of any bond, de- 
benture, bill, note, mortgage, hypothecary claim or similar obli- 
gation issued by the taxpayer after June 18, 1971 on which inter- 
est was stipulated to be payable, to the extent that the amount so 
paid does not exceed, 


(i) in any case where the obligation was issued for an amount 
not less than 97% of its principal amount, and the yield from 
the obligation, expressed in terms of an annual rate on the 
amount for which the obligation was issued (which annual 
rate shall, if the terms of the obligation or any agreement re- 
lating thereto conferred on its holder a right to demand pay- 
ment of the principal amount of the obligation or the amount 
outstanding as or on account of its principal amount, as the 
case may be, before the maturity of the obligation, be calcu- 
lated on the basis of the yield that produces the highest an- 
nual rate obtainable either on the maturity of the obligation 
or conditional on the exercise of any such right) does not ex- 
ceed 4/3 of the interest stipulated to be payable on the obliga- 
tion, expressed in terms of an annual rate on 

(A) the principal amount of the obligation, if no amount is 

payable on account of the principal amount before the 

maturity of the obligation, or 


S. 20(1)(k) 


(B) the amount outstanding from time to time as or on 
account of the principal amount of the obligation, in any 
other case, 


the amount by which the lesser of the principal amount of the 
obligation and all amounts paid in the yea or in any preced- 
ing year in satisfaction of its principal amount exceeds the 
amount for which the obligation was issued, and 


(ii) in any other case, '/2 of the lesser of the amount so paid 
and the amount by which the lesser of the principal amount 
of the obligation and all amounts paid in the year or in any 
preceding taxation year in satisfaction of its principal amount 
exceeds the amount for which the obligation was issued; 
Related Provisions: 18(1)(f) — Payments on discounted bonds; 18(11) — Limita- 
tion; 110.6(1) — “Investment expense”; 127.52(1)(b), (c), (c.2), (e.1) — Limitation on 
deduction for minimum tax purposes; 142.7(8)(c) — Application to debt transferred to 


foreign bank branch by Canadian affiliate. See additional Related Provisions and Defi- 
nitions at end of s. 20. 


History: The opening words of para. 20(1)(f) amended to add “hypothecary claim” by 
2001, c. 17, subsec. 203(1), in force June 14, 2001. 

Subpara. 20(1)(f)(ii) amended by replacing the reference to the fraction “3/4” with a 
reference to the fraction “1/2” by 2001, c. 17, subsec. 13(5), applicable in respect of 
amounts that become payable after February 27, 2000 except that, for amounts that 
became payable after February 27, 2000 and before October 18, 2000, the reference to 
the fraction “1/2” shall be read as a reference to the fraction “2/3”. 


Selected Cases [para. 20(1)(f)]: Inco Ltd. y. R., [2005] 1:C.T.C. 369 (FCA); rev’g 
[2005] 1 C.T.C. 2096 (TCC) (See Imperial Oil); Imperial Oil Ltd. y. R., [2005] | 
C.T.C. 65 (FCA); rev’g [2004] 2 C.T.C. 3030 (TCC) (Borrowing costs between issu- 
ance and redemption of debt deductible); 92735 Canada Ltd. v. R., [1999] 2 C.T.C. 
2661 (TCC) (Debt becomes doubtful when collection doubtful on objective basis). 
Interpretation Bulletins: IT-341R3: Expenses of issuing or selling shares, units in a 
trust, interests in a partnership or syndicate, and expenses of borrowing money; IT-533: 
Interest deductibility and related issues. 


I.T. Technical News: 25 (foreign exchange losses). 


(g) share transfer and other fees — where the taxpayer is a 
corporation, 


(i) an amount payable in the year as a fee for services ren- 
dered by a person as a registrar of or agent for the transfer of 
shares of the capital stock of the taxpayer or as an agent for 
the remittance to shareholders of the taxpayer of dividends 
declared by it, 


(11) an amount payable in the year as a fee to a stock ex- 
change for the listing of shares of the capital stock of the 
taxpayer, and 


(iii) an expense incurred in the year in the course of printing 
and issuing a financial report to shareholders of the taxpayer 
or to any other person entitled by law to receive the report; 
Related Provisions: See at end of s. 20. 
Selected Cases [para. 20(1)(g)]: Boulangerie St-Augustine Inc. v. Canada, [1995] 


2 C.T.C. 2149 (TCC) (Cost of shareholder communications on take-over bid 
deductible). 


(h), (1) [Repealed under former Act] 


(j) repayment of loan by shareholder — such part of any 
loan or indebtedness repaid by the taxpayer in the year as was by 
virtue of subsection 15(2) included in computing the taxpayer’s 
income for a preceding taxation year (except to the extent that 
the amount of the loan or indebtedness was deductible from the 
taxpayer’s income for the purpose of computing the taxpayer’s 
taxable income for that preceding taxation year), if it is estab- 
lished by subsequent events or otherwise that the repayment was 
not made as part of a series of loans or other transactions and 
repayments; 

Related Provisions: 20(3) — Use of borrowed money; 110.6(1) — “investment ex- 

pense”; 227(6.1) — Repayment of loan by shareholder when shareholder is non-resi- 

dent; 248(10) — Series of transactions. See additional Related Provisions at end of s. 

20. 

Interpretation Bulletins: IT-119R4: Debts of shareholders and certain persons con- 

nected with shareholders. 

1.T. Technical News: 3 (paragraphs 15(2)(b) and 20(1)Q)). 


(k) [Repealed under former Act] 


127 


S. 20(1)(k) 


Interpretation Bulletins: IT-233R: Lease-option agreements; sale-leaseback agree- 
ments (archived). 


(1) doubtful or impaired debts — a reserve determined as 
the total of 


(i) a reasonable amount in respect of doubtful debts (other 
than a debt to which subparagraph (ii) applies) that have been 
included in computing the taxpayer’s income for the year or 
a preceding taxation year, and 


(ii) where the taxpayer is a financial institution (as defined in 
subsection 142.2(1)) in the year or a taxpayer whose ordinary 
business includes the lending of money, an amount in respect 
of properties (other than mark-to-market properties, as de- 
fined in that subsection) that are 


(A) impaired loans or lending assets that are specified 
debt obligations (as defined in that subsection) of the tax- 
payer, or 


(B) impaired loans or lending assets that were made or 
acquired by the taxpayer in the ordinary course of the tax- 
payer’s business of insurance or the lending of money 


equal to the total of 


(C) the percentage (not exceeding 100%) that the tax- 
payer claims of the prescribed reserve amount for the tax- 
payer for the year, and 


(D) in respect of loans, lending assets or specified debt 
obligations that are impaired and for which an amount is 
not deductible for the year because of clause (C) (each of 
which in this clause is referred to as a “loan”), the tax- 
payer’s specified percentage for the year of the lesser of 


(I) the total of all amounts each of which is a reasona- 
ble amount as a reserve (other than any portion of 
which is in respect of a sectoral reserve) for a loan in 
respect of the amortized cost of the loan to the tax- 
payer at the end of the year, and 


(II) the amount determined by the formula 


0.9M—N 
where 


M is the amount that is the taxpayer’s reserve or al- 
lowance for impairment (other than any portion of 
the amount that is in respect of a sectoral reserve) 
for all loans that is determined for the year in ac- 
cordance with generally accepted accounting prin- 
ciples, and 


N is the total of all amounts each of which is the 
specified reserve adjustment for a loan (other than 
an income bond, an income debenture, a small bus- 
iness bond or small business development bond) 
for the year or a preceding taxation year; 


Related Provisions: 12(1)(d)—Income inclusion in following year; 12(4.1) — 
Regular interest income rules do not apply where 20(1)(1)(ii) applies; 16(7) — Indexed 
debt obligation rules do not apply where 20(1)(1)(ii) applies; 18(1)(s) — Limitation on 
deduction by insurer or money lender; 20(1)(p)— Bad debt deduction; 20(2.3) — 
Sectoral reserve; 20(2.4) — Specified percentage; 20(27) — Non-arm’s length acquisi- 
tion of loan or lending asset; 20(30) — Specified reserve adjustment; 22(1) — Sale of 
accounts receivable; 34.2(2)(c) — Maximum reserve deemed claimed for purposes of 
1995 stub period income; 79.1(8) — Creditor cannot deduct amount for bad or im- 
paired debt where property seized; 87(2)(g) — Amalgamations — reserves; 87(2)(h) — 
Amalgamations — debts: 87(2.2) — Amalgamation of insurance corporations; 
88(1)(g) — Winding-up of subsidiary insurance corporations; 111(5.3) — Doubtful 
debts and bad debts; 138(5)(a) — Deductions not allowed; 138(11.31)(b) — Change in 
use rule for insurance properties does not apply for purposes of 20(1)(1);. 142.3(1)(c) — 
Amount deductible in respect of specified debt obligation; 142.3(4) — Specified debt 
obligation rules do not apply where 20(1)(1)(di) applies; 142.7(7) — Application to for- 
eign bank branch on transfer of business from affiliate; 149(10)(a.1) — Exempt corpo- 
rations; 257 — Formula cannot calculate to less than zero; Reg. 2405(3)“gross Cana- 
dian life investment income’’(d), (i) — Inclusion in life insurer’s income for following 
year. See also at end of s. 20. 


History: Para. 20(1)(1) amended by 1998, c. 19, subsec. 81(4), applicable 


(a) to taxation years that end after September 1997; and 


Income Tax Act, Part I, Division B 


(b) to a taxpayer’s taxation years that end after-1995 and before October 1997 
where the taxpayer elects in writing to have the amendment apply to the year and 
files the election with the Minister of National Revenue before October 1998. 


The para. formerly read: 
(1) reserve for doubtful debts — a reserve determined as the total of 


(i) a reasonable amount in respect of doubtful debts that have been included 
in computing the income of the taxpayer for that year or a preceding year, 
and 


(ii) where the taxpayer is a financial institution (as defined in subsection 
142.2(1)) in the year or a taxpayer whose ordinary business includes the 
lending of money, an amount in respect of properties (other than mark-to- 
market properties, as defined in that subsection) that are doubtful loans or 
lending assets that were made or acquired by the taxpayer in the ordinary 
course of the taxpayer’s business of insurance or the lending of money or 
that were specified debt obligations (as defined in that subsection) of the 
taxpayer, equal to the total of 


(A) the prescribed reserve amount for the taxpayer for the year, and 


(B) in respect of doubtful loans or lending assets for which an amount 
was not deducted for the year by reason of clause (A) (in this clause 
referred to as the “loans’’), the lesser of 


(1) a reasonable amount as a reserve for the loans in respect of the 
amortized cost of the loans to the taxpayer at the end of the year, 
and 


(II) the product obtained when the total of 


|. that part of the reserve for the loans reported in the financial 
statements of the taxpayer for the year that is in respect of the 
amortized cost to the taxpayer at the end of the year of the 
loans, and 


2. the total of all amounts included under subsection 12(3) or 
paragraph 142.3(1)(a) in computing the taxpayer’s income for 
the year or a preceding taxation year to the extent that those 
amounts reduced the part of the reserve referred to in sub-sub- 
clause 1 

is multiplied by one minus the prescribed recovery rate, 


or such lesser amount as the taxpayer may claim where the lesser amount is 
the total of a percentage of the amount determined under clause (A) and the 
same percentage of the amount determined under clause (B); 
The opening words of subpara. 20(1)(1)(i) and sub-subcl. 20(1)(1)(i)(B)C1)2 amended 
by 1998, c. 19, subsec. 81(2) and (3), applicable to taxation years that end after Febru- 
ary 22, 1994. The opening words and sub-subcl. formerly read: 


(ii) an amount in respect of doubtful loans or lending assets of a taxpayer who 
was an insurer or whose ordinary business included the lending of money, made 
or acquired by the taxpayer in the ordinary course of the taxpayer’s. business of 
insurance or the lending of money, equal to the total of 


2. the total of all amounts included in computing the taxpayer’s income under - 
subsection 12(3) for the year or a preceding taxation year to the extent that those 
amounts reduced the part of the reserve referred to in sub-subclause | 
Selected Cases [para. 20(1)(I)]: Stokesly Ltd. vy. MNR, [1996] 3 C.T.C. 2928 (TCC) 
(Change in structure of business did not alter character of business or character of 
inventory); Monaghan v. Canada, [1996] 2 C.T.C. 2169 (TCC) (Significant events oc- 
curring well after year-end do not affect determination of bad debt); Rostland Corp. v. 
Canada, [1995] 2 C.T.C. 2276 (TCC) (Interest income in heavily leveraged real estate 
venture was income from an active business and not FAPI); Remington v. Canada, 
[1995] 1 C.T.C. 9 (FCA) (Reserve allowed where conduct of taxpayer was adventure in 
nature of trade); Gibraltar Mines Ltd. v. R., [1983] C.T.C. 261 (FCA) (Agreement that 
taxpayer would mine adjacent property; costs transferred to adjacent owner attributed 
to trading debts; reserve permitted). 
Regulations: 8000(a) (prescribed reserve amount). 
1.T. Application Rules: 23(5)‘‘investment interest”. 
Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-188R: Sale of accounts 
receivable; IT-291R3: Transfer of property to a corporation under subsection 85(1); IT- 
302R3: Losses of a corporation — the effect that acquisitions of control, amalgama- 
tions, and windings-up have on their deductibility — after January 15, 1987; IT-442R: 
Bad debts and reserve for doubtful debts; IT-505: Mortgage foreclosures and condi- 
tional sales repossessions (archived). 


Advance Tax Rulings: ATR-6: Vendor reacquires business assets following default 

by purchaser. 
(1.1) reserve for guarantees, etc. — a reserve in respect of 
credit risks under guarantees, indemnities, letters of credit or 
other credit facilities, bankers’ acceptances, interest rate or cur- 
rency swaps, foreign exchange or other future or option con- 
tracts, interest rate protection agreements, risk participations and 
other similar instruments or commitments issued, made or as- 
sumed by a taxpayer who was an insurer or whose ordinary bus- 
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iness included the lending of money in favour of persons with 
whom the taxpayer deals at arm’s length in the ordinary course 
of the taxpayer’s business of insurance or the lending of money, 
equal to the lesser of 


(i) a reasonable amount as a reserve for credit risk losses of 
the taxpayer expected to arise after the end of the year under 
or in respect of such instruments or commitments, and 


(ii) 90% of the reserve for credit risk losses of the taxpayer 
expected to arise after the end of the year under or in respect 
of those instruments or commitments determined for the year 
in accordance with generally accepted accounting principles, 


or such lesser amount as the taxpayer may claim; 


Related Provisions: 12(1)(d.1)— Income inclusion in following year; 20(27) — 
Non-arm’s length acquisition of loan or lending assets; 34.2(2)(c) — Maximum reserve 
deemed claimed for purposes of 1995 stub period income; 87(2)(g) — Amalgama- 
tions — reserves; 87(2)(h) — Amalgamation — debts; 87(2.2) — Amalgamation of in- 
surance corporations; 88(1)(g)—- Winding-up of subsidiary insurance corporations; 
142.7(7) — Application to foreign bank branch on transfer of business from affiliate; 
149(10)(a.1) — Exempt corporations. See also at end of s. 20. 


History: Subpara. 20(1)(1.1)(ii) amended by 1998, c. 19, subsec. 81(5), applicable 
(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before October 1997 
where the taxpayer elects in writing to have the amendment to para. 20(1)(1) (made 
by 1998, c. 19, subsec. 81(4)) apply to the year and files the election with the 
Minister of National Revenue before October 1998. 


The subpara. formerly read: 


(11) the product obtained when the reserve for credit risk losses of the taxpayer 
expected to arise after the end of the year under or in respect of such instruments 
or commitments reported in the financial statements of the taxpayer for the year 
is multiplied by one minus the prescribed recovery rate, 


Eibposst Addition — Reserve on bretnliy fevelyed 
| on reopening bond issue — a 

Letter from Dept. of vogne wetoner 24, 2001: 

Dear bod ce oo : 

lam writing in response to your letter dated Octobe: 17, 2001. cocaine ba income 

tax treatment of a premium received by a taxpayer upon the re-opening of a bond issue 


where the bond’ $ interest rate is higher than the market rate of interest for similar debt 
instruments at ‘the time of such. Tsropenings Lee 


You. have requested that we consider recommending « a provision a tha Woutd permit a 
taxpayer to claim a reserve in respect of such a premium with the intended effect that 
the income tax ‘treatment would follow the accounting treatment, This would avoid 
having ‘the premium included in income at the outset, only to eo offset Le) increased 
interest expense over the remaining term of the debt. © 


We: are sympathetic to your request. Coa caeently it will be recommended. to the. Min- 
ister of Finance that an amendment be introduced to the Act that will have the effect of 
matching the premium income and the enhanced interest expense that gives rise to the 
premium. Our recommendation regarding the timing of the effective date will likely 
depend on the exact nature of our recommendation, however, we would, at a minimum, 
recommend that a taxpayer be able to elect to have the phen ee apply to debts is- 
sued after 2000. ioe 


ne 2 
While Ican, as you know, coffers ‘no assurance that either the Minister or Parliament will 
accept our recommendation, Ao re no reason to believe that. this. would be 
controversial. / / 


‘trust that this letter addresses your concerns. 


tos sincerely, Le So _ 
Brian Emewein, Director, Tae Legislation Division, Tax Policy Branch — 


(m) reserve in respect of certain [future] goods and 
services — subject to subsection (6), where amounts described 
in paragraph 12(1)(a) have been included in computing the tax- 
payer’s income from a business for the year or a previous year, a 
reasonable amount as a reserve in respect of 


(i) goods that it is reasonably anticipated will have to be de- 
livered after the end of the year, 


(ii) services that it is reasonably anticipated will have to be 
rendered after the end of the year, 


(iil) periods for which rent or other amounts for the posses- 
sion or use of land or chattels have been paid in advance, or 


S. 20(1)(m.2) 


Proposed Amendment — 20(1)(m)(iii) 


Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
206(1), will amend subpara. 20(1)(m)Gii) by substituting “of land or of chattels or 
movables” for “of land or chattels”, to come inte force on Royal Ayssents 


Technical Notes: See under 12(4). 


(iv) repayments under arrangements or understandings of the 
class described in subparagraph 12(1)(a)(ii) that it is reasona- 
bly anticipated will have to be made after the end of the year 
on the return or resale to the taxpayer of articles other than 
bottles; 


Related Provisions: 12(1)(e)(i)—Income inclusion in following — year; 
20(1)(m.2) — Deduction for amounts repaid; 20(6) — Reserve for food, drink or trans- 
portation; 20(7) — Where 20(1)(m) does not apply; 20(24) — Amounts paid for under- 
taking future obligations; 32(1) — Insurance agents and brokers; 34 — Professional 
business; 34.2(2)(c) — Maximum reserve deemed claimed for purposes of 1995 stub 
period income; 87(2)(g) — Amalgamations — reserves; 142.7(7) — Application to 
foreign bank branch on transfer of business from affiliate; 149(10)(a.1) — Exempt cor- 
porations. See also at end of s. 20: 


Selected Cases [para. 20(1)(m)]: Redhead Equipment Ltd. y. R., [2001] 3 C.T.C. 
2104 (TCC) (Distinction between manufacturer’s warranty and distributor’s require- 
ment to perform inspections); Sussex Square Apartments Ltd. v. R., [1999] 2 C.T.C. 
2143 (TCC) (Reserve allowed on prepaid rent where lease assigned for less than full 
term); Westcoast Petroleum Ltd. v. Canada, [1989] 1 C.T.C. 363 (FCTD) (Reserve 
cannot be claimed when no services are to be rendered); J.W. Baker Agency (1976) Ltd. 
v. Canada, [1989] 1 C.T.C. 246 (FCA) (Portion of insurance commissions deductible 
when commissions earned over life of policies); Sears Canada Inc. vy. Canada, [1989] 
1 C.T.C. 127 (FCA); leave to appeal to SCC refused (1989), 100 N.R. 160 (note), (sub 
nom. Sears Can. Inc. v. MNR) (Maintenance agreement for appliances constituted in- 
demnity; reserves disallowed); Burrard Yarrows Corp. v. R., [1988] 2.C.T.C. 90 (FCA) 
(Reserve on progress payments permitted only on amounts earned in the year); Dixie 
Lee (Maritimes) Ltd. v. R., [1988] 1 C.T.C. 193. (FCTD) (Amount received pursuant to 
franchise agreement regarded as income when receivable). 


Interpretation Bulletins: [T-92R2: Income of contractors; IT-154R: Special 
reserves; IT-165R: Returnable containers (archived); IT-215R: Reserves, contingent 
accounts (archived); IT-261R: Prepayment of rents; IT-321R: Insurance agents and 
brokers — unearned. commissions (archived); IT-531: Eligible funeral arrangements. 
1.T. Technical News: 18 (Oerlikon Aérospatiale case); 30 (prepaid income — 
whether 9(1) or 12(1)(a) applies); 32 (reserve for prepaid amount: impact of the Ellis 
Vision case). 


Forms: T2 SCH 13: Continuity of reserves. 


(m.1) manufacturer’s warranty reserve —where an 
amount described in paragraph 12(1)(a) has been included in 
computing the taxpayer’s income from a business for the year or 
a preceding taxation year, a reasonable amount as a reserve in 
respect of goods or services that it is reasonably anticipated will 
have to be delivered or rendered after the end of the year pursu- 
ant to an agreement for an extended warranty 


(i) entered into by the taxpayer with a person with whom the 
taxpayer was dealing at arm’s length, and 


(ii) under which the only obligation of the taxpayer is to pro- 
vide such goods or services with respect to property manu- 
factured by the taxpayer or by a corporation related to the 
taxpayer, 


not exceeding that portion of the amount paid or payable by the 

taxpayer to an insurer that carries on an insurance business in 

Canada to insure the taxpayer’s liability under the agreement in 

respect of an outlay or expense made or incurred after December 

11, 1979 and in respect of the period after the end of the year; 
Related Provisions: 12(1)(e)(i) — Income inclusion in following year; 20(24) — 
Amounts paid for undertaking future obligations; 34.2(2)(¢)—— Maximum reserve 
deemed claimed for purposes of 1995 stub period income; 87(2)(g), G) — Amalgama- 
tions —— reserves; 149(10)(a.1)— Exempt corporations. See also at end of s. 20. 
Interpretation Bulletins: IT-154R: Special reserves. 


(m.2) repayment of amount previously included in in- 
come — a repayment in the year by the taxpayer of an amount 
required by paragraph 12(1)(a) to be included in computing the 
taxpayer’s income from a business for the year or a preceding 
taxation year; 
Related Provisions: 20(1)(m) — Reserve; 87(2)(j) — Anialgamations. See addi- 
tional Related Provisions at end of s. 20. 
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Interpretation Bulletins: IT-154R: Special reserves. 


(n) reserve for unpaid amounts — where an amount in- 
cluded in computing the taxpayer’s income from the business 
for the year or for a preceding taxation year in respect of pro- 
perty sold in the course of the business is payable to the taxpayer 
after the end of the year and, except where the property is real 
property, all or part of the amount was, at the time of the sale, 
not due until at least 2 years after that time, a reasonable amount 
as a reserve in respect of such part of the amount as can reasona- 
bly be regarded as a portion of the profit from the sale; 


Proposed Amendment —20(1)(n) 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 


206(2), will amend para. 20(1)(n) by substituting “real or immovable property” for 


“real property’, to come into force on Royal Assent. j 
Technical Notes: See under 12(4). ‘ 


Related Provisions: 12(1)(e)(ii) — Income inclusion in following year; 20(8) — No 
deduction in certain circumstances; 34.2(2)(c) — Maximum reserve deemed claimed 
for 1995 stub period income; 66.2(2) — Deduction for cumulative Canadian develop- 
ment expenses; 66.4(2) — Deduction for cumulative Canadian oil and gas property ex- 
penses; 72(1)(a) — No reserve for year of death; 79.1(4), (6)(c) — Deemed amount 
where property repossessed by creditor; 87(2)(g). (i), (ll) — Amalgamations — 
reserves: 88(1)(d)(i)(C) — Winding-up: 142.7(7)— Application to foreign bank 
branch on transfer of business from affiliate; 149(10)(a.1) — Exempt corporations. See 
also at end of s. 20. 
History: Para. 20(1)(n) amended by 1995, c. 21, subsec. 6(1), applicable to taxation 
years that end after February 21, 1994. Para. (n) formerly read: 
(n) reserve for amount not due until later year — where an amount has been 
included in computing the taxpayer’s income from the business for the year or 
for a previous year in respect of property sold in the course of the business and 
that amount or a part thereof is not due, 
(i) where the property sold is property other than land, until a day that is 
(A) more than 2 years after the day on which the property was sold, and 
(B) after the end of the taxation year, or 
(ii) where the property sold is land, until a day that is after the end of the 
taxation year, 
a reasonable amount as a reserve in respect of such part of the amount so in- 
cluded in computing the income as may reasonably be regarded as a portion of 
the profit from the sale; 
Selected Cases [para. 20(1)(n)]: Odyssey Industries Inc. v. Canada, [1996] 2 
C.T.C. 2401 (TCC) (Recaptured CCA is not profit from sale of assets; no reserve appli- 
cable where proceeds of disposition paid over time); R. v. Ennisclare Corp., [1984] 
C.T.C. 286 (FCA) (“Reasonable” amount as a reserve is determined in every case); 
Korvette Realties Ltd. v. R., [1976] C.T.C. 780 (FCTD) (Sum paid as commission for 
services to be rendered not subject to reserve); R. y. Esskay Farms Ltd., [1976] C.T.C. 
24 (FCTD) (Trust company receiving proceeds of sale for its own benefit; reserve for 
amount not receivable permitted. Trust company not acting as agent; tax deferral 
permitted); MNR v. Colford (John) Contracting Co. Ltd., [1962] C.T.C. 546 (SCC) 
(Construction holdbacks deductible until architect’s or engineer’s final certificate 
issued). 
Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-123R6: Transactions in- 
volving eligible capital property; IT-152R3: Special reserves — sale of land; IT-154R: 
Special reserves; IT-442R: Bad debts and reserves for doubtful debts; IT-505: Mort- 
gage foreclosures and conditional sales repossessions (archived). 
Information Circulars: 88-2, para. 24: General anti-avoidance rule — section 245 of 
the Income Tax Act. 


Forms: T2 SCH 13: Continuity of reserves; T2069: Election in respect of amounts not 
deductible as reserves for the year of death. 


(o) reserve for quadrennial survey — such amount as may 
be prescribed as a reserve for expenses to be incurred by the 
taxpayer by reason of quadrennial or other special surveys re- 
quired under the Canada Shipping Act, or the regulations under 
that Act, or under the rules of any society or association for the 
classification and registry of shipping approved by the Minister 
of Transport for the purposes of the Canada Shipping Act; 
Related Provisions: 12(1)(h) — Inclusion into income — previous reserve for quad- 


rennial survey; 87(2)(g) — Amalgamations — reserves; 149(10)(a.1)— Exempt cor- 
porations. See also at end of s. 20. 


Regulations: 3600 (prescribed amount). 
(p) bad debts — the total of 


(i) all debts owing to the taxpayer that are established by the 
taxpayer to have become bad debts in the year and that have 


Income Tax Act, Part I, Division B 


been included in computing the taxpayer’s income for the 
year or a preceding taxation year, and 


(ii) all amounts each of which is that part of the amortized 
cost to the taxpayer at the end of the year of a loan or lending 
asset (other than a mark-to-market property, as defined in 
subsection 142.2(1)) that is established in the year by the tax- 
payer to have become uncollectible and that, 


(A) where the taxpayer is an insurer or a taxpayer whose 
ordinary business includes the lending of money, was 
made or acquired in the ordinary course of the taxpayer’s 
business of insurance or the lending of money, or 


(B) where the taxpayer is a financial institution (as de- 
fined in subsection 142.2(1)) in the year, is a specified 
debt obligation (as defined in that subsection) of the 
taxpayer; 
Related Provisions: 12(1)(i) — Income inclusion — bad debts recovered; 12.4 — 
Bad debt inclusion; 20(1)(1) — Reserve for doubtful debts; 20(27) — Non-arm’s length 
acquisition of loan or lending assets; 22(1) — Sale of accounts receivable; 50(1)(a) — 
Deemed disposition where debt becomes bad debt; 60(f) — Deduction for bad debt on 
restrictive covenant; 79.1(7)(d) — Deduction by creditor for bad debt where property 
seized: 79.1(8) —No deduction for principal amount of bad debt where property 
seized by creditor; 87(2)(g), (nh) — Amalgamations; 87(2.2) — Amalgamation of insur- 
ance corporations; 88(1)(g)—— Winding-up of subsidiary insurance corporations; 
111(5.3) — Doubtful debts and bad debts; 142.3(1)(c) — Amount deductible in respect 
of specified debt obligation; 142.4(1)“tax basis” (p) — Disposition of specified debt ob- 
ligation by financial institution; 142.5(8)(d)(@) — First deemed disposition of mark-to- 
market debt obligation; 142.7(7) — Application to foreign bank branch on transfer of 
business from affiliate. See additional Related Provisions and Definitions at end of s. 
20. 


History: Subpara. 20(1)(p)(ii) amended by 1998, c. 19, subsec. 81(6), applicable to 
taxation years that end after February 22, 1994. The subpara. formerly read: 


(ii) all amounts each of which is that part of the amortized cost to the taxpayer at 
the end of the year of a loan or lending asset made or acquired in the ordinary 
course of business by a taxpayer who was an insurer or whose ordinary business 
included the lending of money established by the taxpayer to have become un- 
collectable in the year; 


Selected Cases [para. 20(1)(p)]: Excell Duct Cleaning Inc. v. R., [2006] 1 C.T.C. 
2432 (TCC) (Bad debt for protection of existing goodwill deductible); Loman 
Warehousing v. R., [1999] 4 C.T.C. 2049 (TCC) (Not sufficient that activities were 
businesslike; particular business of taxpayer to be examined); Terrador Investments 
Ltd. v. R., [1999] 3 C.T.C. 520 (FCA); leave to appeal to SCC refused (May 18, 2000), 
File 27499 (No bad debt possible where statute deemed amount to have been received); 
Liampat Holdings v. Canada, [1996] 2 C.T.C. 246 (FCTD) (Deemed interest never 
received allowed as bad debt); Monaghan v. Canada, [1996] 2 C.T.C. 2169 (TCC) 
(Significant events occurring well after year-end do not affect determination of bad 
debt); Anjalie v. Canada, [1995] 1 C.T.C. 2802 (TCC) (Taxpayer not permitted to 
change year in which bad debt arose); Brunette Investments Ltd. et al. v. R., [1981] 
C.T.C. 486 (FCTD) (Losses on advances from solvent members of related group to 
insolvent members not deductible); Picadilly Hotels Ltd. v. R., [1978] C.T.C. 658 
(FCTD) (Recaptured capital cost allowance included in year of transaction); R. v. 
Pollock Sokoloff Holdings Corp., [1976] C.T.C. 349 (FCA) (Bad debt disallowed 
where loss not arising from taxpayer’s current business operations); R. v. Keith Enter- 
prises, [1976] C.T.C. 21 (FCTD) (Unlicensed money lender allowed loss on bad debt 
in ordinary course of its business). 

Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-123R4: Disposition of and 
transactions involving eligible capital property; IT-123R6: Transactions involving eli- 
gible capital property; IT-159R3: Capital debts established to be bad debts; IT-188R: 
Sale of accounts receivable; IT-291R3: Transfer of property to a corporation under sub- 
section 85(1); IT-302R3: Losses of a corporation — the effect that acquisitions of con- 
trol, amalgamations, and windings-up have on their deductibility — after January 15, 
1987; IT-442R: Bad debts and reserve for doubtful debts; IT-488R2: Winding-up of 
90%-owned taxable Canadian corporations (archived); IT-505: Mortgage foreclosures 
and conditional sales repossessions (archived). 


Advance Tax Rulings: ATR-6: Vendor reacquires business assets following default 
by purchaser. 


(q) employer’s contributions to registered pension 
plan — such amount in respect of employer contributions to 
registered pension plans as is permitted by subsection 147.2(1); 
Related Provisions: 6(1)(a)(i) —Employer’s contribution to RPP not a taxable 


benefit; 18(1)(c) — Limitation re exempt income; 146(5)— Amount of premium de- 
ductible. See also at end of s. 20. 


Selected Cases [para. 20(1)(q)]: West Hill Redevelopment Co. Ltd. v. MNR, [1969] 
C.T.C. 581 (Exch.) (Deductions disallowed for amounts paid to company pension plan 
after registration withdrawn). 


Interpretation Bulletins: IT-105: Administrative costs of pension plans. 
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Information Circulars: 72-13R8: Employee's pension plans. 


Registered Plans Compliance Bulletins: 2 (compensation for RPP purposes); 3 
(employer over-contributions to a registered pension plan: double taxation). 


(r) employer’s contributions under _ retirement 
compensation arrangement — amounts paid by the tax- 
payer in the year as contributions under a retirement compensa- 
tion arrangement in respect of services rendered by an employee 
or former employee of the taxpayer, other than where it is estab- 
lished, by subsequent events or otherwise, that the amounts were 
paid as part of a series of payments and refunds of contributions 
under the arrangement; 
Related Provisions: 12(1)(n.3)—Retirement compensation arrangement; 
18(1)(0.2) — Retirement compensation arrangement; 87(2)(j.3) — Amalgamations — 
continuing corporation; 153(1)(p) — Withholding; 227(8.2) — RCA — failure to with- 
hold; 248(10) — Series of transactions. See also at end of s. 20. 


Forms: T737-RCA: Statement of contributions paid to a custodian of a retirement 
compensation arrangement. 


(s) [Repealed under former Act] 

Selected Cases [para. 20(1)(s)]: Cam Gard Supply Ltd. v. MNR, [1977] C.T.C. 
143 (SCC) (Taxpayer’s contribution to past service pension not deductible where fund 
under no-obligation to employees); Produits LDG Products Inc. yv. R., [1976] C.T.C. 
591 (FCA) (Contributions to pension plan deductible despite investment of contributed 
funds in preferred shares of company); Mittler Bros. of Quebec Ltd. v. MNR, [1973] 
C.T.C. 182 (FCTD) (Contributions to pension plan not deductible for past services of 
employees when taxpayer under no obligation to members to require special payment, 
despite prior approval of Minister); MNR vy. Inland Industries Ltd., [1972] C.T.C. 27 
(SCC) (Payment to approved pension fund for past services not deductible where no 
obligation to make special payment); Western Smallware and Stationery Co. Ltd. v. 
MNR, [1972] C.T.C. 7 (FCTD) (Deductible contributions to pension plan for past ser- 
vices must be obligatory). 


(t) [Repealed under former Act] 


(u) patronage dividends — such amounts in respect of pay- 
ments made by the taxpayer pursuant to allocations in propor- 
tion to patronage as are permitted by section 135; 


Related Provisions: See at end of s. 20. 


(v) mining taxes — such amount as is allowed by regulation 
in respect of taxes on income for the year from mining 
operations; 

Related Provisions: See at end of s. 20. 

Selected Cases [para. 20(1)(v)]: Rio Algom Mines Ltd. v. MNR, [1970] C.T.C. 53 


(SCC) (Proportion of income under federal Act must be considered in calculation of 
allowance for mining taxes paid to Ontario). 


Regulations: 3900 (amount allowed). 


(v.1) resource allowance — [Phased out 2003-06 and re- 
pealed in 2007 — see below] such amount as is allowed to the 
taxpayer for the year by regulation in respect of natural accumu- 
lations of petroleum or natural gas in Canada, oil or gas wells in 
Canada or mineral resources in Canada; 


Repeal [effective 2007] — 20(1)(v.1) _ 


Application: S.C. 2003. c. 28 (Bill C-48. Royal Assent November 7, 2003), subsec. 
3(1). repeals para. 20(1)(v.1), applicable to taxation years that begin after 2006. For 
each taxation year that ends after 2002 and begins before 2007, para. 20(1)(v.1) applies 
only to the percentage of each amount described by that paragraph that is the total of 


(a) that proportion of 100% that the number of days in the taxation year that are 
before 2003 is of the number of days in the taxation year, 


__(b) that proportion of 90% that the number of days in the taxation ‘year that are in 
2003 is of the number of days i in the taxation year, 


(c) that proportion of 75% that the number of days in the taxation year that. are in 
2004 is of the number of days in the taxation year, 


: (d) that proportion of 65% that the number of days in the taxation year that are in 
2005 is of the number of days in the taxation year, and 


__(e) that proportion of 35% that the number of days in the taxation year that are in 
~ 2006 is of the number of days in the taxation year. 


Related Provisions: 12(1)(z.5) — Inclusion in income of prescribed resource loss; 
20(15) — What can be allowed by regulation; 65 — Depletion allowance; 80.2 — 
Royalty reimbursements; 96(1)(d) — Partnerships — no deduction for resource ex- 
penditures; 104(29) — Flow-through from trust to beneficiaries; 125.11 — Resource 
rate reduction 2003-06; 219(1)(c) — Branch tax on non-resident corporations. See also 
at end of s. 20. 
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Selected Cases [para. 20(1)(v.1)]: Echo Bay Mines Ltd. y. Canada, [1992] 2 
C.T.C. 182 (FCTD) (Gains from settlement of forward sales contracts for silver were 
“resource profits”). 

Regulations: 1210 (amount allowed). 

Forms: T2 SCH 51: Resource allowance and depletion schedules. 


(w) employer’s contributions under profit sharing 
plan — an amount paid by the taxpayer to a trustee in trust for 
employees of the taxpayer or of a corporation with whom the 
taxpayer does not deal at arm’s length, under an employees 
profit sharing plan as permitted by section 144; 
Related Provisions: 12(1)(n) —Receipts from employees profit sharing plan — 
inclusion in income of employer; 144(5) — Employer’s contribution to trust deducti- 
ble. See also at end of s. 20. 
(x) employer’s’ contributions under registered 
supplementary unemployment benefit plan — an amount 
paid by the taxpayer to a trustee under a registered supplemen- 
tary unemployment benefit plan as permitted by section 145; 
Related Provisions: 6(1)(a)(i) — Employer’s contribution not a taxable benefit to 
employee; 18(1)() — No deduction except as permitted by s. 145; 145(5) — Payments 
by employer deductible. See also at end of s. 20. 
(y) employer’s contributions under deferred profit 
sharing plan — an amount paid by the taxpayer to a trustee 
under a deferred profit sharing plan as permitted by subsection 
147(8); 
Related Provisions: 18(1)(c) — Limitation re exempt income. See also at end of s. 
20. 
(z) cancellation of lease — the proportion of an amount not 
otherwise deductible that was paid or that became payable by 
the taxpayer before the end of the year to a person for the can- 
cellation of a lease of property of the taxpayer leased by the tax- 
payer to that person that 


(1) the number of days that remained in the term of the lease 
(including all renewal periods of the lease), not exceeding 40 
years, immediately before its cancellation and that were in 
the year 


is of 
(11) the number of days that remained in the term of the lease 


(including all renewal periods of the lease), not exceeding 40 
years, immediately before its cancellation, 


in any case where the property was owned at the end of the year 
by the taxpayer or by a person with whom the taxpayer was not 
dealing at arm’s length and no part of the amount was deductible 
by the taxpayer under paragraph (z.1) in computing the tax- 
payer’s income for a preceding taxation year; 
Related Provisions: 13(5.5) — Lease cancellation payment not included as rental 
payment under 13(5.4) for CCA purposes; 18(1)(q) — Limitation re cancellation of 
lease; 20(1)(z.1) — Cancellation payment where property not owned at end of year; 
87(2)(j.5) — Amalgamations — cancellation of lease. See also at end of s. 20. 


Interpretation Bulletins: IT-359R2: Premiums and other amounts re leases; IT- 

467R2: Damages, settlements, and similar payments. 
(z.1) idem [lease cancellation payment where property 
not owned at year-end] — an amount not otherwise deducti- 
ble that was paid or that became payable by the taxpayer before 
the end of the year to a person for the cancellation of a lease of 
property of the taxpayer leased by the taxpayer to that person, in 
any case where 


(i) the property was not owned at the end of the year by the 
taxpayer or by a person with whom the taxpayer was not 
dealing at arm’s length, and 


(ii) no part of the amount was deductible by the taxpayer 
under this paragraph in computing the taxpayer’s income for 
any preceding taxation year, 


to the extent of the amount thereof (or in the case of capital pro- 
perty, '2 of the amount thereof) that was not deductible by the 
taxpayer under paragraph (z) in computing the taxpayer’s in- 
come for any preceding taxation year; 
Related Provisions: 13(5.5) — Lease cancellation payment; 18(1)(q) — Limitation 
re cancellation of lease; 20(1)(z) — Alternative deduction for cancellation payment: 
87(2)G-5) Amalgamations — cancellation of lease. See also at end of s. 20. 


S. 20(1)(z.1) 


History: Para. 20(1)(z.1) amended by replacing the reference to the fraction “3/4? with 
a reference to the fraction “2” by 2001, c. 17, subsec. 13(6), applicable in respect of 
amounts that become payable after February 27, 2000 except that, for amounts that 
became payable after February 27, 2000 and before October 18, 2000, the reference to 
the fraction “'/2” shall be read as a reference to the fraction ““/s”. 


Interpretation. Bulletins: IT-359R2: Premiums and other amounts re leases, IT- 
467R2: Damages, settlements, and similar payments. 
(aa) landscaping of grounds — an amount paid by the tax- 
payer in the year for the landscaping of grounds around a build- 
ing or other structure of the taxpayer that is used by the taxpayer 
primarily for the purpose of gaining or producing income there- 
from or from a business; 
Related Provisions: 18(3.1)(a) — Costs relating to construction of building or own- 
ership of land. See at end of s. 20. 


Selected Cases [para. 20(1)(aa)]: R. v. Hampton Golf Club Ltd., [1986] 2 C.T.C. 
403 (FCTD) (Capital cost allowance for greens and tees of golf course disallowed; 
expenses to clear trees and drain proposed fairways not deductible); Qualico 
Developments Ltd. v. R., [1984] C.T.C. 122 (FCA) (Costs of landscaping grounds de- 
ductible when part of cost of inventory in year of sale). 


Interpretation Bulletins: IT-296: Landscaping of grounds (archived); IT-304R2: 
Condominiums: IT-485: Cost of clearing or levelling land [to be ‘amended re golf 
courses, per 1.T. Technical News 20]. 


|.T. Technical News: 20 (tax treatment of golf courses). 

‘(bb) fees paid to investment counsel — an amount other 

than a commission paid by the taxpayer in the year to a person 
(i) for advice as to the advisability of purchasing or selling a 
specific share or security of the taxpayer, or 
(ii) for services in respect of the administration or manage- 
ment of shares or securities of the taxpayer, 

if that person’s principal business 
(iii) is advising others as to the advisability of purchasing or 
selling specific shares or securities, or 


(iv) includes the provision of services in respect of the ad- 
ministration or management of shares or securities; 


Proposed Amendment — 20(1)(bb) — 
Letter from Dept. of Finance, December 21, 2005: 


Dear [orx]s, 


o 


to your June 30, 2005 letter to1 


20(1)(bb). 

In the situation you describe, [xxx] carries on an investment management busin 
is registered as investment counsel and portfolio manager under applicable securities 
legislation. [xxx] has received an offer to purchase its business. The proposed transac- 
tion involves transferring the business to a limited partnership in which the majority 
interest will indirectly be held by members of the public. The partnership has applied 
for registration as investment counsel and portfolio manager and its principal business 
will consist of providing advice regarding the buying and selling of securities to both 
tax-exempt and taxable clients. Because the paragraph 20(1)(bb) deduction does not 
apply to investment counsel fees paid to a partnership, there is a concer that the part- 
nership may be at a competitive disadvantage with respect to providing advice to taxa- 
ble clients. You acknowledge that this issue could be addressed by transferring the 
taxable client business to a wholly-owned subsidiary of the partnership, however, this 
would result in additional administrative costs and complexity. In addition, it is your 
understanding that the securities regulators have expressed reservations regarding the 
“dual registrant” alternative, and would prefer a single registrant. oe 


Paragraph 20(1)(bb) of the Act is an exception to the general rule that expenses on 
capital account are not deductible. As an exception, the rule is intentionally narrowly 
drafted. The rule contains several restrictions including an ownership requirement, and 
the requirement that the payment must be to a person whose principal business is in- 
yestment counsel, management or administration services in respect of shares or securi- 
ties. However, we can discern no tax policy reason for excluding the deduction of in- 
vestment counsel and custodial fees paid to a partnership. As such, we will recommend 


. requesting an amendment to 


Income Tax Act, Part I, Division B 


Related Provisions: 18(1)(u) — Investment counsel fees for RRSP or RRIF are 
non-deductible: 87(2.2) — Amalgamation of insurance corporations; 88(1)(g) — 
Winding-up of subsidiary insurance corporations; 110.6(1) — “investment expense”. 
See also at end of s. 20. 


Selected Cases [para. 20(1)(bb)]; Bond Estate v. R., [1999] 1 C.T.C. 2181 (LEC) 
(Fees for protection of assets not deductible); Richard v. R., [1998] 4 C.T.C. 2671 
(TCC) (Investment counsel fees re buildings allowed as deduction). 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-238R2: Fees paid to investment counsel. 
(cc) expenses of representation [lobbying] — an amount 
paid by the taxpayer in the year as or on account of expenses 
incurred by the taxpayer in making any representation relating to 
a business carried on by the taxpayer, 


(i) to the government of a country, province or state or to a 
municipal or public body performing a function of govern- 
ment in Canada, or 


(ii) to an agency of a government or of a municipal or public 
body referred to in subparagraph (i) that had authority to 
make rules, regulations or by-laws relating to the business 
carried on by the taxpayer, 


including any representation for the. purpose of obtaining a li- 
cence, permit, franchise or trade mark relating to the business 
carried on by the taxpayer; 
Related Provisions: 13(12) — Application to depreciable property; 20(9) — Amor- 
tizing claim over 10 years. See also at end of s. 20. 
Interpretation Bulletins: IT-99RS: Legal and accounting fees; IT-477: Capital cost 
allowance — patents, franchises, concessions and licences. 
(dd) investigation of site — an amount paid by the taxpayer 
in the year for investigating the suitability of a site for a building 
or other structure planned by the taxpayer for use in connection 
with a business carried on by the taxpayer; 


Related Provisions: 53(1)(a) — Valuation or surveying costs — addition to adjusted 
cost base. See also at end of s. 20. 


Selected Cases [para. 20(1)(dd)]: Brooke Bond Foods Ltd. y. R., (1984) C.T.C. 
115 (FCTD) (Costs of site soil analysis deductible); Queen and Metcalfe Carpark Ltd. 
vy. MNR, [1973] C.T.C. 810 (FCTD) (Cost of feasibility study for rental project deducti- 
ble for company in business of leasing properties). 


Interpretation Bulletins: IT-350R: Investigation of site. 


(ee) utilities service connection — an amount paid by the 
taxpayer in the year to a person (other than a person with whom 
the taxpayer was not dealing at arm’s length) for the purpose of 
making a service connection to the taxpayer’s place of business 
for the supply, by means of wires, pipes or conduits, of electric- 
ity, gas, telephone service, water or sewers supplied by that per- 
son, to the extent that the amount so paid was not paid 


(i) to acquire property of the taxpayer, or 
(ii) as consideration for the goods or services for the supply 
of which the service connection was undertaken or made; 
Related Provisions: See at end of s. 20. 
Selected Cases [para. 20(1)(ee)]: R. v. Guaranteed Homes Ltd., [1978] C.T.C. 636 


(FCTD) (Deduction of utility service connection disallowed when lots in subdivision 
not taxpayer's sole place of business). 


Interpretation Bulletins: IT-452: Utility service connections (archived); IT-482R: 
Pipelines. 
(ff) payments by farmers — an amount paid by the taxpayer 
in the year as a levy under the Western Grain Stabilization Act, 
as a premium in respect of the gross revenue insurance program 
established under the Farm Income Protection Act or as an.ad- 
ministration fee in respect of a net income stabilization account; 
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Subdivision b — Income or Loss from a Business or Property 


Related Provisions: |2(1)(p) — Certain payments made to farmers — income inclu- 
sion. See also at end of s. 20. 


History: Para. 20(1)(ff) amended by 1994, c. 7, Sch. VIII (1993, ¢. 24), subsec. 9(1), 
applicable to 1991 et seq. Para. 20(1)(ff) formerly read: 


(ff) an amount paid by the taxpayer in the year as the levy under the Western 

Grain Stabilization Act; 
Forms: T1163: Statement A— CAIS program information and statement of farming 
activities for individuals; T1164: Statement B — CAIS program information and state- 
ment of farming activities for additional farming operations; T1165; Statement of farm- 
ing activities for Ontario self directed risk management (SDRM); T1175: Calculation 
of CCA and _ business-use-of-home expenses; T1273: Statement A — Harmonized 
CAIS program information and statement of farming activities for individuals; T1274: 
Statement B — Harmonized CAIS program information and statement of farming ac- 
tivities for additional farming operations; T1275: CAIS additional information and ad- 
justment request form. 


(gg) [Repealed] 


History: Para. 20(1)(gg) repealed by 1994, c. 7, Sch. VII (1993, c. 24), s. 157, 
deemed to have come into force December 17, 1991. [The para. was re-enacted in 
amended form as 20(1)(qq): see below.] 


Para. 20(1)(gg) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 15(3), applicable 
with respect to renovations and alterations made after 1990. 


Selected Cases [para. 20(1)(gg)]: Canadian Imperial Bank of Commerce y. R., 
[2000] 2 C.T.C. 269 (FCA) (Bullion and foreign currency were tangible property held 
for sale); Cargill Ltd. y. Canada, [1996] 2 C.T.C. 2102 (TCC) (Calculation of grain 
inventory on location-by-location: basis was incorrect); Bastion Management Ltd. y. 
Canada, [1995] 2 C.T.C. 252 (FCA) (Bullion bought in year-end straddle scheme not 
bought in ordinary course of business). 


(hh) repayments of inducements, etc. — an amount repaid 
by the taxpayer in the year pursuant to a legal obligation to re- 
pay all or part of a particular amount 


(1) included under paragraph 12(1)(x) in computing the tax- 
payer’s income for the year or a preceding taxation year, or 
(11) that is, by reason of subparagraph 12(1)(x)(vi) or subsec- 
tion 12(2.2), not included under paragraph 12(1)(x) in com- 
puting the taxpayer’s income for the year or a preceding tax- 


ation year, where the particular amount relates to an outlay or 
expense (other than an outlay or expense that is in respect of’ 


the cost of property of the taxpayer or that is or would be, if 
amounts deductible by the taxpayer were not limited by rea- 
son of paragraph 66(4)(b), subsection 66.1(2), subparagraph 
66.2(2)(a)G@i), “the words “30% of” in’ clause 
66.21(4)(a)(i1)(B), clause 66.21(4)(a)(11)(C) or (D) or subpar- 
agraph 66.4(2)(a)(ii), deductible under section 66, 66.1, 66.2, 
66.21 or 66.4) that would, if the particular amount had not 
been received, have been deductible in computing the tax- 
payer’s income for the year or a preceding taxation year; 


Related Provisions: 60(s) — Repayment of policy loan; 79(4)(d) — Subsequent 
payment by debtor following surrender of property deemed to be repayment of assis- 
tance; 87(2)(j.6) — Amalgamations — continuing corporation; 148(9)“adjusted cost 
basis”E — “adjusted cost basis”. See also at end of s. 20. 


History: Subpara. 20(1)(hh)(ii) amended by 2001, c. 17, subsec. 13(7), applicable to 
taxation years that begin after 2000. The subpara. formerly read: 


(ii) that is, because of subparagraph 12(1)(x)(vi) or subsection 12(2.2), not in- 
cluded under paragraph 12(1)(x) in computing the taxpayer’s income for the year 
or a preceding taxation year, where the particular amount relates to an outlay or 
expense (other than an outlay or expense that is in respect of the cost of property 
of the taxpayer or that is or would be, if amounts deductible by the taxpayer were 
not limited because of paragraph 66(4)(b), subsection 66.1(2) or subparagraph 
66.2(2)(a)(ii) or 66.4(2)(a)(ii), deductible under section 66, 66.1, 66.2 or 66.4) 
that would, but for the receipt of the particular amount, have been deductible in 
computing the taxpayer’s income for the year or a preceding taxation year; 


Subpara. 20(1)(hh)(ii) amended by 1994, c. 8, s. 3, applicable to taxation years ending 
after December 2, 1992. Subpara. (ii) formerly read: 


(ii) that is, by reason of subparagraph 12(1)(x)(vi) or subsection 12(2.2), not in- 
cluded in computing the income of the taxpayer under paragraph 12(1)(x) for the 
year or a preceding taxation year, where the particular amount relates to an out- 
lay or expense (other than an outlay or expense that is in respect of the cost of 
property of the taxpayer or that is or would be, if amounts deductible by the 
taxpayer were not limited by reason of paragraph 66(4)(b) or subparagraph 
66.1(2)(a)(ii), 66.2(2)(a)(ii) or 66.4(2)(a)(ii), deductible under section 66, 66.1, 
66.2 or 66.4) that would, but for the receipt of the particular amount, have been 
deductible in computing the income of the taxpayer for the year or a preceding 
taxation year; 


eS) 
W 


S. 20(1)(mm) 


Interpretation Bulletins: IT-273R2: Government assistance — general comments. 


(hh.1) repayment of obligation — */; of any amount (other 
than an amount to which paragraph 14(10)(b) applies in respect 
of the taxpayer) repaid by the taxpayer in the year under a legal 
obligation to repay all or part of an amount to which paragraph 
14(10)(c) applies in respect of the taxpayer; 


Related Provisions: 79(4)(b) — Subsequent payment by debtor following surrender 
of property deemed to be repayment of assistance. 


History: Para. 20(1)(hh.1) added by 1995, c. 21, subsec. 6(2), applicable to amounts 
repaid after February 21, 1994. 


Interpretation Bulletins: IT-273R2: Government assistance — general comments. 


(ii) inventory adjustment — the amount required by para- 
graph 12(1)(r) to be included in computing the taxpayer’s in- 
come for the immediately preceding year; 


Related Provisions: 87(2)(j.1) — 
at end of s. 20, 


(jj) reinsurance commission — the amount required by par- 
agraph 12(1)(s) to be included in computing the taxpayer’s in- 
come for the Para ie preceding taxation year; 
_ Proposed Repeal — -20(1) (jj) 
Letter from Dent: of Finance, December 21, 2008: See under 12(1y(s). 


Amalgamations — inventory adjustment. See also 


Related Provisions: 18.1(15)(b) — Reinsurance commission excluded from matcha- 
ble expenditure rules; 20(7)(c) — Deduction for policy reserves; 87(2.2) — Amalga- 
mations of insurance corporations; 88(1)(g) — Winding-up of subsidiary insurance 
corporations. See also at end of s. 20. 


(kk) exploration and development grants — the amount 
of any assistance or benefit received by the taxpayer in the year 
as a deduction from or reimbursement of an expense that is a tax 
(other than the goods and services tax) or royalty to the extent 
that 


(1) the tax or royalty is, by reason of the receipt of the amount 
by the taxpayer, not deductible in computing the taxpayer’s 
income for a taxation year, and 


(1i) the deduction or reimbursement was included by the tax- 
payer in the amount determined for J in the definition “cumu- 
lative Canadian exploration expense” in subsection 66.1(6), 
for M in the definition “cumulative Canadian development 
expense” in subsection 66.2(5) or for I in the definition “cu 
mulative Canadian oil and gas property expense” in subsec- 
tion 66.4(5); 


Related Provisions: See at end of s. 20. 


(ll) repayment of interest — such part of any amount paya- 
ble by the taxpayer because of a provision of this Act; or-of an 
Act of a province that imposes a tax similar to the tax imposed 
under this Act, as was paid in the year and as can reasonably be 
considered to be a repayment of interest that was included in 
computing the taxpayer’s income for the year or a preceding tax- 
ation year; 

Related Provisions: 129(2.2), 131(3.2), 132(2.2), 133(7.02), 164(3.1) — Provisions 

requiring repayment of interest. See also at end of s. 20. 


History: Para. 20(1)(1l) substituted by 1994, c..21, subsec. 12(4), applicable to taxation 
years that begin after 1991. That para. formerly read; 
(11) amount deemed to be tax payable — such part of any amount payable by 
the taxpayer by virtue of 


(i) paragraph 164(3.1)(a) or (4)(a) or any similar provision of any Act of a 
province that imposes a tax similar to the tax imposed under this Act, or 


(ii) paragraph 18(4)(a) of the Petroleum and Gas Revenue Tax Act 
as was paid in the year and as may reasonably be considered to be repayment of 


interest that was included in computing the taxpayer’s income for the year or a 
preceding taxation year; 


(mm) cost of substances injected in reservoir — the por- 
tion claimed by the taxpayer of an amount that is an outlay or 
expense made or incurred by the taxpayer before the end of the 
year that is a cost to the taxpayer of any substance injected 
before that time into a natural reservoir to assist in the recovery 


S. 20(1)(mm) 


of petroleum, natural gas or related hydrocarbons to the extent 
that that portion was not 


(i) otherwise deducted in computing the taxpayer’s income 
for the year, or 


(ii) deducted in computing the taxpayer’s income for any 
preceding taxation year, 


except that where the year is less than 51 weeks, the amount that 
may be claimed under this paragraph by the taxpayer for the 
year shall not exceed the greater of 


(iii) that proportion of the maximum amount that may other- 
wise be claimed under this paragraph by the taxpayer for the 
year that the number of days in the year is of 365, and 


(iv) the amount of such outlay or expense that was made or 
incurred by the taxpayer in the year and not otherwise de- 
ducted in computing the taxpayer’s income for the year, 
Related Provisions: 10(5)(c) — Property deemed to be inventory with cost of nil; 
66(13.1) — Short taxation years; 87(2)G.2) — Amalgamation — continuing corpora- 
tion. See also at end of s. 20. 
History: Para. 20(1)(mm) amended by 1997, c. 25, subsec. 5(1), applicable to 1996 et 
seq. Para. (mm) formerly read: 
(mm) such portion, as may be claimed by the taxpayer, of an amount that is an 
outlay or expense made or incurred by the taxpayer before the end of the year 
that is a cost to the taxpayer of any substance injected before that time into a 
natural reservoir to assist in the recovery of petroleum, natural gas or related 
hydrocarbons to the extent that that portion was not 
(i) otherwise deducted by the taxpayer in computing the taxpayer’s income 
for the year, 
(ii) deducted by the taxpayer in computing the taxpayer’s income for any 
preceding taxation year, 
(iii) an outlay or expense described in the definition “Canadian exploration 
expense” in subsection 66.1(6) or the definition “Canadian development ex- 
pense” in subsection 66.2(5), or 
(iv) a Canadian oil and gas property expense, 
except that where the year is less than 51 weeks, the amount that may be claimed 
under this paragraph by the taxpayer for the year shall not exceed the greater of 


(v) that proportion of the maximum amount that may otherwise be claimed 
under this paragraph by the taxpayer for the year that the number of days in 
the year is of 365, and 


(vi) the amount of such outlay or expense not referred to in any of subpara- 
graphs (i) to (iv) that was made or incurred by the taxpayer in the year; 
That portion of para. 20(1)(mm) following subpara. (iv) added by 1994, c. 7, Sch. U 
(1991, c. 49), subsec. 15(4), applicable to taxation years beginning after July 13, 1990. 
(nn) Part XII.6 tax — the tax, if any, under Part XII.6 paid in 
the year or payable in respect of the year by the taxpayer (de- 
pending on the method regularly followed by the taxpayer in 
computing the taxpayer’s income); 
Related Provisions: 18(1)(t) 
s: 20. 
History: Para. 20(1)(nn) added by 1997, c. 25, subsec. 5(1), applicable to 1997 et seq. 


(oo) salary deferral arrangement — any deferred amount 
under a salary deferral arrangement in respect of another person 
to the extent that it was 


Part XII.6 tax not non-deductible. See also at end of 


(i) included under paragraph 6(1)(a) as a benefit in comput- 
ing the income of the other person for the taxation year of the 
other person that ends in the taxpayer’s taxation year, and 


(ii) in respect of services rendered to the taxpayer; 
Related Provisions: 6(1)(i) — Salary deferral arrangement payments; 6(11) — Sal- 
ary deferral arrangement; 12(1)(n.2)— Forfeited salary deferral amounts; 
18(1)(o.1) — Deductions — General limitations — Salary deferral arrangement, 
87(2)(j.3) — Amaigamation — continuation of corporation. See also at end of s. 20. 
(pp) idem — any amount under a salary deferral arrangement in 
respect of another person (other than an arrangement established 
primarily for the benefit of one or more non-resident employees 
in respect of services to be rendered outside Canada) to the ex- 
tent that it was 


(i) included under paragraph 6(1)(i) in computing the income 
of the other person for the taxation year of the other person 
that ends in the taxpayer’s taxation year, and 


(ii) in respect of services rendered to the taxpayer; 


Income Tax Act, Part I, Division B 


Related Provisions: 18(1)(o.1) — Salary deferral arrangement; 87(2)G.3) — Amal- 
gamations — continuation of corporation. 

History: Para. 20(1)(pp) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 15(5), 
applicable to 1986 et seq. 


(qq) disability-related modifications to buildings — an 
amount paid by the taxpayer in the year for prescribed renova- 
tions or alterations to a building used by the taxpayer primarily 
for the purpose of gaining or producing income from the build- 
ing or from a business that are made to enable individuals who 
have a mobility impairment to gain access to the building or to 
be mobile within it; 
Related Provisions: 18(3.1)(a) — Costs relating to construction of building or own- 
ership of land; 20(1)(rr) — Disability-related equipment. 
History: Para. 20(1)(qq) was moved from 20(1)(gg) and amended, by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsec. 9(2), applicable with respect to renovations and alterations 
made after 1990 except that, with respect to such renovations and alterations made 
before February 26, 1992, the reference to “prescribed renovations or alterations to a 
building” shall be read as a reference to “prescribed renovations or alterations to a 
building of the taxpayer”. Para. 20(1)(gg) formerly read: 
(gg) an amount paid by the taxpayer in the year for such prescribed renovations 
or alterations to a building of the taxpayer that is used by the taxpayer primarily 
for the purpose of gaining or producing income therefrom or from a business as 
are made for the purpose of enabling individuals who have a mobility impatr- 
ment to gain access to the building or be mobile within it; 


Regulations: 8800 (prescribed renovations and alterations). 


Proposed Addition [on hold] — 20(1)(qq) [December _ 


1991 — interest deductibility] 


Application: The December 20, 1991 draft legislation (interest deductibility), sub C 


1(2), will add para. 20(1)(qq), applicable to 1972 ef seq. 
The proposals relating to interest deductibility are still subject to change: rev 
be released in the future. They are not expected to be enacted any time soon. (If this 


provision is enacted, it will have to be renumbered.) See also proposed 20.1, 202. 


(rr) disability-related equipment — an amount paid by the 
taxpayer in the year for any prescribed disability-specific device 
or equipment; 
Related Provisions: 20(1)(qq) — Disability-related modifications to buildings. See 
also at end of s. 20. 
History: Para. 20(1)(rr) substituted by 1994, c. 21, subsec. 12(5), applicable to 
amounts paid after February 25, 1992. That para. formerly read: 
(cr) an amount paid by the taxpayer in the year for prescribed devices or equip- 
ment acquired primarily to assist individuals who have a sight or hearing 
impairment. 
Para. 20(1)(rr) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 9(2), applicable 
with respect to amounts paid after February 25, 1992. 


Regulations: 8801 (prescribed devices and equipment). 


(ss) qualifying environmental trusts—a_ contribution 
made in the year by the taxpayer to a qualifying environmental 
trust under which the taxpayer is a beneficiary; 
Related Provisions: 12(1)(z.1)— Inclusion in income of amount received from 
qualifying environmental trust; 87(2)G.93) — Amalgamations — continuing corpora- 
tion; Reg. 1204(1)(f), 1204(1.1)(a)(ii) — Amount deducted under 20(1)(ss) excluded 
from resource allowance computation. 
History: Para. 20(1)(ss) amended by 1998, c. 19, s. 4, applicable to taxation years that 
end after February 18, 1997 and, for the purpose of para. 20(1)(ss), as amended, each 
contribution made after 1995 and before February 19, 1997 by a taxpayer to a trust 
(other than a mining reclamation trust as defined in subsec. 248(1)) is deemed to have 
been made on February 19, 1997. The para. formerly read: 

(ss) mining reclamation trusts —a contribution made in the year by the tax- 
payer to a mining reclamation trust under which the taxpayer is a beneficiary; 
Para. 20(1)(ss) added by 1995, c. 3, subsec. 7(1), applicable to taxation years that end 
after February 22, 1994 and, for the purpose of para. (ss), each contribution made by a 


taxpayer to a trust before February 23, 1994 shall be deemed to have been made on 
February 23, 1994. 


(tt) acquisition of interests in qualifying environmental 
trusts — the consideration paid by the taxpayer in the year for 
the acquisition from another person or partnership of all or part 
of the taxpayer’s interest as a beneficiary under a qualifying en- 
vironmental trust, other than consideration that is the assumption 
of a reclamation obligation in respect of the trust; 


Related Provisions: 12(1)(z.2) — Inclusion in income on disposition of interest in 
qualifying environmental trust; 87(2)(j.93) — Amalgamations — continuing corpora- 


134 


ons may 
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tion; Reg. 1204(1)(f), 1204(1.1)(a)Gii) — Amount deducted under 20(1)(tt) excluded 
from resource allowance computation. 


History: Para. 20(1)(tt) amended by 1998, c. 19, s. 4, applicable to taxation years that 
end after February 18, 1997. The para. formerly read: 


(tt) acquisition of interests in mining reclamation trusts — the consideration 
paid by the taxpayer in the year for the acquisition from another person or part- 
nership of all or part of the taxpayer’s interest as a beneficiary under a mining 
reclamation trust, other than consideration that is the assumption of a mining 
reclamation obligation in respect of the trust; and 


Para. 20(1)(tt) added by 1995, c. 3, subsec. 7(1), applicable to taxation years that end 
after February 22, 1994. 
(uu) debt forgiveness — any amount deducted in computing 
the taxpayer’s income for the year because of paragraph 
80(15)(a) or subsection 80.01(10); 
Related Provisions: 28(1)(g) — Deduction from farming or fishing income when 
using cash method. 
History: Para. 20(1)(uu) added by 1995, c. 21, subsec. 6(3), applicable to taxation 
years that end after February 21, 1994. 
(vv) countervailing or anti-dumping duty — an amount 
paid in the year by the taxpayer as or on account of an existing 
or proposed countervailing or anti-dumping duty in respect of 
property (other than depreciable property); and 
Related Provisions: 12(1)(z.6) — Refund of duties included in income; 13(21)“un- 
depreciated capital cost’”D.1, K — Inclusion of duties in u.c.c. of depreciable property. 


History: Para. 20(1)(vv) added by 1999, c. 22, subsec. 9(1), applicable to amounts that 

become payable after February 23, 1998. 
(ww) split income — where the taxpayer is a specified indivi- 
dual in relation to the year, the individual’s split income for the 
year. 

Related Provisions: 120(3)(c) — No deduction in determining income not earned in 


a province and income subject to Quebec abatement; 120.4—JIncome splitting tax 
(kiddie tax) payable by child. 


History: Para. 20(1)(ww) added by 2000, c. 19, s. 2, applicable to 2000 er seq. 


(1.1) Application of subsec. 13(21) — The definitions in sub- 
section 13(21) apply to any regulations made under paragraph 
(1)(a). 

Origin of subsec. 20(1.1): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
opening words of subsec. 13(21)). 


(1.2) Application of subsec. 12.2(11) — The definitions in sub- 
section 12.2(11) apply to paragraph (1)(c). 

Origin of subsec. 20(1.2): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
opening words of subsec. 12.2(11)). 


(2) Borrowed money — For the purposes of paragraph (1)(c), 
where a person has borrowed money in consideration of a promise 
by the person to pay a larger amount and to pay interest on the 
larger amount, 


(a) the larger amount shall be deemed to be the amount bor- 
rowed; and 


(b) where the amount actually borrowed has been used in whole 
or in part for the purpose of earning income from a business or 
property, the proportion of the larger amount that the amount 
actually so used is of the amount actually borrowed shall be 
deemed to be the amount so used. 

Related Provisions: See at end of s. 20. 

Regulations: 304 (prescribed annuity contract) [technically does not apply to this 

subsection]. 

Interpretation Bulletins: IT-533: Interest deductibility and related issues. 


(2.1) Limitation of expression “interest” — For the purposes 
of paragraphs (1)(c) and (d), “interest” does not include an amount 
that is paid after the taxpayer’s 1977 taxation year or payable in 
respect of a period after the taxpayer’s 1977 taxation year, depend- 
ing on the method regularly followed by the taxpayer in computing 
the taxpayer’s income, in respect of interest on a policy loan made 
by an insurer except to the extent that the amount of that interest is 
verified by the insurer in prescribed form and within the prescribed 
time to be 


(a) interest paid in the year on that loan; and 


S. 20(3) 


(b) interest (other than interest that would, but for paragraph 
(2.2)(b), be interest on money borrowed before 1978 to acquire a 
life insurance policy or on an amount payable for property ac- 
quired before 1978 that is an interest in a life insurance policy) 
that is not added to the adjusted cost basis (within the meaning 
given that expression in subsection 148(9)) to the taxpayer of the 
taxpayer’s interest in the policy. 

Related Provisions: See at end of s. 20. 

Regulations: 4001 (prescribed time). 

Interpretation Bulletins: IT-355R2: Interest on loans to buy life insurance policies 

and annuity contracts, and interest on policy loans (archived). 


Forms: T2210: Verification of policy loan interest by the insurer. 


(2.2) Limitation of expression “life insurance policy” — 
For the purposes of paragraphs (1)(c) and (d), a “life insurance pol- 
icy” does not include a policy 


(a) that is or is issued pursuant to a registered pension plan, a 
registered retirement savings plan, an income-averaging annuity 
contract or a deferred profit sharing plan; 


(b) that was an annuity contract issued before 1978 that provided 
for annuity payments to commence not later than the day on 
which the policyholder attains 75 years of age; or 


(c) that is an annuity contract all of the insurer’s reserves for 
which vary in amount depending on the fair market value of a 
specified group of properties. 
Related Provisions: 138(12)“life insurance policy”. See also at end of s. 20. 
History: Para. 20(2.2)(c) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 15(6), 
applicable to 1987 et seq. 


Interpretation Bulletins: IT-355R2: Interest on loans to buy life insurance policies 
and annuity contracts, and interest on policy loans (archived); IT-533: Interest deduct- 
ibility and related issues. 


(2.3) Sectoral reserve — For the purpose of clause (1)(1)(ii)(D), 
a sectoral reserve is a reserve or an allowance for impairment for a 
loan that is determined on a sector-by-sector basis (including a geo- 
graphic sector, an industrial sector or a sector of any other nature) 
and not on a property-by-property basis. 
History: Subsec. 20(2.3) added by 1998, c. 19, subsec. 81(7), applicable 

(a) to taxation years that end after September 1997; and 

(b) to a taxpayer’s taxation years that end after 1995 and before October 1997 

where the taxpayer elects in writing to have the amendment to para. 20(1)(1) (made 


by 1998, c. 19, subsec. 81(4)) apply to the year and files the election with the 
Minister of National Revenue before October 1998. 


(2.4) Specified percentage — For the purpose of clause 

(1)(1)G1)(D), a taxpayer’s specified percentage for a taxation year is 
(a) where the taxpayer has a prescribed reserve amount for the 
year, the percentage that is the percentage of the prescribed re- 
serve amount of the taxpayer for the year claimed by the tax- 
payer under clause (1)(1)(ii)(C) for the year, and 


(b) in any other case, 100%. 
History: Subsec. 20(2.4) added by 1998, c. 19, subsec. 81(7), applicable 
(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before October 1997 
where the taxpayer elects in writing to have the amendment to para. 20(1)(1) (made 
by 1998, c. 19, subsec. 81(4)) apply to the year and files the election with the 
Minister of National Revenue before October 1998. 


Regulations: 8000(a) (prescribed reserve amount). 


(3) Borrowed money — For greater certainty, it is hereby de- 
clared that where a taxpayer has used borrowed money 


(a) to repay money previously borrowed, or 


(b) to pay an amount payable for property described in subpara- 

graph (1)(c)(ii) previously acquired, 
subject to subsection 20.1(6), the borrowed money shall, for the 
purposes of paragraphs (1)(c), (e) and (e.1), subsections 20.1(1) and 
(2), section 21 and subparagraph 95(2)(a)(ii) and for the purpose of 
paragraph 20(1)(k) of the Income Tax Act, Chapter 148 of the Re- 
vised Statutes of Canada, 1952, be deemed to have been used for 
the purpose for which the money previously borrowed was used or 
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was deemed by this subsection to have been used, or to acquire the 

property in respect of which the amount was payable, as the case 

may be. 

Related Provisions: See at end of s. 20. 

History: That portion of subsec, 20(3) after para. (b) amended by 1995, c. 21, s. 45, 

applicable to expenses incurred in taxation years that begin after 1994 except that, 

where there has been a change in the taxation year of a foreign affiliate of a taxpayer in 

1994 and after February 22, 1994, the amended legislation applies to expenses incurred 

in taxation years of the foreign affiliate of the taxpayer that end after 1994, unless 
(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 
(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation year of such foreign affiliate. 

That portion formerly read: 
subject to subsection 20.1(6), the borrowed money shall, for the purposes of 
paragraphs (1)(c), (e) and (e.1), subsections 20.1(1) and (2) and section 21, and 
for the purpose of paragraph 20(1)(k) of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, be deemed to have been used for the purpose 
for which the money previously borrowed was used or was deemed by this sub- 
section to have been used, or to acquire the property in respect of which the 
amount was payable, as the case may be. 

That portion of subsec. 20(3) after para. (b) substituted by 1994, c. 21, subsec. 12(6), 

applicable to expenses incurred after 1987 except that. in its application to such ex- 

penses incurred before 1994, that portion shall be read without reference to the expres- 

sions “subject to subsection 20.1(6)” and “subsections 20.1(1) and (2)”. That portion 

formerly read: 
the borrowed money shall, for the purposes of paragraph (1)(c) (or 20(1)(k) of 
the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952) and 
section 21, be deemed to have been used for the purpose for which the money 
previously borrowed was used or was deemed by this subsection to have been 
used, or to acquire the property in respect of which the said amount was so paya- 
ble, as the case may be. 

Selected Cases [subsec. 20(3)]: Grenier v. MNR, [1992] 1 C.T.C. 2703 (TCC): 

aff'd [1998] 3 C.T.C. 243 (FCTD) (Interest deductible only on portion of loan used to 

earn income); Emerson vy. R., [1986] 1 C.T.C. 422 (FCA); leave to appeal to SCC re- 

fused (June 12, 1986), Doc. 19907 [unreported] (Interest disallowed where money bor- 

rowed to repay previous loan on shares no longer owned). 

Interpretation Bulletins: IT-533: Interest deductibility and related issues. 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


1.T. Technical News: 3 (use of a partner’s assets by a partnership). 


- Proposed Addition [on hold] — 20(3.1), (3.2) 
_ [December 1991 — interest deductibility] — 
Application: The December 20, 1991 draft legislation (interest deductibility), subsec. 
1(3), proposes to add subsecs. 20(3.1) and (3.2). . — 


The proposals are like to be withdrawn. However, they are still under review by the 
Department of Finance (IT-533). 


(4) Bad debts from dispositions of depreciable pro- 
perty — Where an amount that is owing to a taxpayer as or on ac- 
count of the proceeds of disposition of depreciable property (other 
than a timber resource property or a passenger vehicle having a cost 
to the taxpayer in excess of $20,000 or such other amount as may 
be prescribed) of the taxpayer of a prescribed class is established by 
the taxpayer to have become a bad debt in a taxation year, there 
may be deducted in computing the taxpayer’s income for the year 
the lesser of 


(a) the amount so owing to the taxpayer, and 


(b) the amount, if any, by which the capital cost to the taxpayer 

of that property exceeds the total of the amounts, if any, realized 

by the taxpayer on account of the proceeds of disposition. 
Related Provisions: 20(1)(a) — Capital cost of property; 50(1)(a) — Deemed dispo- 
sition where debt becomes bad debt; 79.1(7)(d) — Deduction by creditor for bad debt 
where property seized; 79.1(8) — No deduction for principal amount of bad debt where 
property seized by creditor. See additional Related Provisions and Definitions at end of 
s. 20. 
History: Subsec. 20(4) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 15(7), 
applicable with respect to amounts that are established after July 13, 1990 to have be- 
come bad debts. Subsec. 20(4) formerly read: 

(4) Uncollectable portion of proceeds of disposition of depreciable pro- 

perty — Where an amount that is owing to a taxpayer as or on account of the 


Part I, Division B 


proceeds of disposition of depreciable property (other than a timber resource pro- 
perty) of the taxpayer of a prescribed class is established by the taxpayer to have 
become a bad debt in a taxation year, there may be deducted in computing the 
taxpayer's income for the year the lesser of 

(a) the amount so owing to the taxpayer, and 


(b) the amount, if any, by which the capital cost to the taxpayer of that pro- 
perty exceeds the aggregate of the amounts, if any, realized by the taxpayer 
on account of the proceeds of disposition. 
Regulations: 7307(1) (prescribed amount). 
Interpretation Bulletins: IT-159R3: Capital debts established to be bad debts; IT- 
220R2: CCA — proceeds of disposition of depreciable property; IT-442R: Bad debts 
and reserve for doubtful debts. 


1.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles). 


(4.1) Idem — Where an amount that is owing to a taxpayer as or 
on account of the proceeds of disposition of a timber resource pro- 
perty of the taxpayer is established by the taxpayer to have become 
a bad debt in a taxation year, the amount so owing to the taxpayer 
may be deducted in computing the taxpayer’s income for the year. 
Related Provisions: 50(1)(a) — Deemed disposition where debt becomes bad debt; 
79.1(7)(d) — Deduction by creditor for bad debt where property seized; 79.1(8) — No 
deduction for principal amount of bad debt where property seized by creditor. See at 
end of s. 20. 


Interpretation Bulletins: IT-442R: Bad debts and reserve for doubtful debts. 


(4.2) Bad debts re eligible capital property — Where, in re- 
spect of one or more dispositions of eligible capital property by a 
taxpayer, an amount that is described in paragraph (a) of the 
description of E in the definition “cumulative eligible capital” in 
subsection 14(5) in respect of the taxpayer is established by the tax- 
payer to have become a bad debt in a taxation year, there shall be 
deducted in computing the taxpayer’s income for the year the 
amount determined by the formula 


(A+B)-(C+D+E+F+G+H) 
where 
A is the lesser of 


(a) '/2 of the total of all amounts each of which is such an 
amount that was so established to have become a bad debt in 
the year or a preceding taxation year, and 


(b) the amount that is 


(i) where the year ended after February 27, 2000, the 
amount, if any, that would be the total of all amounts. de- 
termined by the formula in paragraph 14(1)(b) (Gf that 
formula were read without reference to the description of 
D) for the year, or for a preceding taxation year that en- 
ded after February 27, 2000, and 


(ii) where the year ended before February 28, 2000, nil; 
B is the amount, if any, by which 
(a) */s of the total of all amounts each of which is such an 
amount that was so established to be a bad debt in the year or 
a preceding taxation year 
exceeds the total of 
(b) */ of the amount by which 
(i) the value of A 
exceeds 


(ii) the amount included in the value of A because of sub- 
paragraph (b)(i) of the description of A in respect of taxa- 
tion years that ended after February 27, 2000 and before 
October 18, 2000, and 


(c) °/s of the amount included in the value of A because of 
subparagraph (b)(i) of the description of A in respect of taxa- 
tion years that ended after February 27, 2000 and before Oc- 
tober 18, 2000; 


C is the total of all amounts each of which is an amount deter- 
mined under subsection 14(1) or (1.1) for the year, or a preced- 
ing taxation year, that ends after October 17, 2000 and in respect 
of which a deduction can reasonably be considered to have been 
claimed under section 110.6 by the taxpayer; 


136 


Subdivision b — Income or Loss from a Business or Property 


D is the total of all amounts each of which is an amount deter- 
mined under subsection 14(1) or (1.1) for the year, or a preced- 
ing taxation year, that ended after February 27, 2000 and before 
October 18, 2000 and in respect of which a deduction can rea- 
sonably be considered to have been claimed under section 110.6 
by the taxpayer; 

E is the total of all amounts each of which is an amount deter- 
mined under subsection 14(1) or (1.1) for a preceding taxation 
year that ended before February 28, 2000 and in respect of 
which a deduction can reasonably be considered to have been 
claimed under section 110.6 by the taxpayer; 


F is the total of 


(a) */3 of the total of all amounts each of which is the value 
determined in respect of the taxpayer for D in the formula in 
paragraph 14(1)(b) for the year, or a preceding taxation year, 
that ends after October 17, 2000, and 


(b) °/ of the total of all amounts each of which is the value 
determined in respect of the taxpayer for D in the formula in 
paragraph 14(1)(b) for the year, or a preceding taxation year, 
that ended after February 27, 2000 and before October 18, 
2000; 


G is the total of all amounts each of which is the value determined 
in respect of the taxpayer for D in the formula in subparagraph 
14(1)(a)(v) (as that subparagraph applied for taxation years that 
ended before February 28, 2000) for a preceding taxation year; 
and 


H._ 1s the total of all amounts deducted by the taxpayer under this 
subsection for preceding taxation years. 
Related Provisions: 12(1)(i.1) — Bad debts recovered; 20(4.3) — Deemed allowa- 
ble capital loss on bad on disposition of eligible capital property; 39(11) — Bad debt 
recovery; 50(1)(a) — Deemed disposition where debt becomes bad debt; 79.1(7)(d) — 
Deduction by creditor for bad debt where property seized; 79.1(8) — No deduction for 
principal amount of bad debt where property seized by creditor; 89(1)‘capital dividend 
account’’(c) — Capital dividend account; 257 — Formula cannot calculate to less than 
zero. See also at end of s. 20. 
History: Subsec. 20(4.2) amended by 2001, c. 17, subsec. 13(8), applicable to taxation 
years that end after February 27, 2000 except that, for taxation years that ended after 
February 27, 2000 and before October 18, 2000, 
(a) the reference to the fraction “'/” in para. (a) of the description of A shall be 
read as a reference to the fraction “7/3”; and 
(b) the reference to the fraction ““/2” in para. (b) of the description of B shall be 
read as a reference to the fraction “9/8”. 
The subsec. formerly read: 
(4.2) Idem — Where, in respect of a disposition of eligible capital property by a 
taxpayer, an amount that comes within the terms of paragraph (a) of the descrip- 
tion of E in the definition “cumulative eligible capital” in subsection 14(5) was 
included in the calculation of the taxpayer’s cumulative eligible capital and is 
established by the taxpayer to have become a bad debt in a taxation year, there 
shall be deducted in computing the income of the taxpayer for the year 
(a) the amount, if any, by which 
(i) 4 of the total of 


(A) the total of all amounts each of which is such an amount that 
was so established by the taxpayer to be a bad debt in the year, and 


(B) the total of all amounts each of which is such an amount that 
was so established by the taxpayer to be a bad debt in a preceding 
taxation year, 
exceeds the total of 
(ii) the total of all amounts each of which is 


(A) the taxable capital gain of the taxpayer determined under sub- 
section 14(1) for the year or a preceding taxation year and in respect 
of which a deduction can reasonably be considered to have been 
claimed under section 110.6, or 


(B) an amount determined in respect of the taxpayer for D in sub- 
paragraph 14(1)(a)(v) for the year or a preceding taxation year, and 


(iii) the total of all amounts deducted by the taxpayer under this subsec- 
tion in preceding taxation years 


and the amount, if any, by which 
(b) ¥4 of the amount determined under clause (a)(i)(A) for the year 
exceeds 


(c) the amount determined under paragraph (a) for the year 
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shall be deemed to be an allowable capital loss of the taxpayer from a disposition 
of capital property by the taxpayer in the year. 
Subpara. 20(4.2)(a)(ii), amended by. 1995, c. 3, subsec. 7(2), applicable to taxation years 
that end after February 22, 1994. Subpara. (ii) formerly read: ° 
(11) the total of all amounts each of which is an amount dete*mined under subpar- 
agraph 14(1)(a)(v) in respect of the taxpayer for the year or a preceding taxation 
year, and in respect of which a deduction under section 110.6 may reasonably be 
considered to have been claimed, and 


Interpretation Bulletins: IT-123R6: Transactions 


property. 


(4.3) Deemed allowable capital loss — Where, in respect of 
one or more dispositions of eligible capital property by a taxpayer, 
an amount that is described in paragraph (a) of the description of E 
in the definition “cumulative eligible capital” in subsection 14(5) in 
respect of the taxpayer is established by the taxpayer to have be- 
come a bad debt in a taxation year, the taxpayer is deemed to have 
an allowable capital loss from a disposition of capital property, in 
the year equal to the lesser of 


(a) the total of the value determined for A and 7/3 of the value 
determined for B in the formula in subsection (4.2) in respect of 
the taxpayer for the year; and 


involving eligible capital 


(b) the total of all amounts each of which is 


(i) the value determined for C or paragraph (a) of the descrip- 
tion of F in the formula in subsection (4.2) in respect of the 
taxpayer for the year, 


(ii) */4 of the value determined for D or paragraph (b) of the 
description of F in the formula in subsection (4.2) in respect 
of the taxpayer for the year, or 


(111) 7/3 of the value determined for E or G in the formula in 
subsection (4.2) in respect of the taxpayer for the year. 
History: Subsec. 20(4.3) added by 2001, c. 17, subsec. 13(8), applicable to taxation 
years that end after February 27, 2000 except that, for taxation years that ended after 
February 27, 2000 and before October 18, 2000, 
(a) the reference to the fraction “7/3” in para. (a) and subpara. (b)(iii) shall be read 
as a reference to the fraction “*/s”; and 


(b) subpara. (b)(1) shall be read without reference to the expression “‘/s of’; 


(5) Sale of agreement for sale, mortgage or hypothecary 
claim included in proceeds of disposition — Where depre- 
ciable property, other than a timber resource property, of a taxpayer 
has, in a taxation year, been disposed of to a person with whom the 
taxpayer was dealing at arm’s length, and the proceeds of disposi- 
tion include an agreement for the sale of, or a mortgage or hypothe- 
cary claim on, land that the taxpayer has, in a subsequent taxation 
year, sold to a person with whom the taxpayer was dealing at arm’s 
length, there may be deducted in computing the income of the tax- 
payer for the subsequent year an amount equal to the lesser of 


(a) the amount, if any, by which the principal amount of the 
agreement for sale, mortgage or hypothecary claim outstanding 
at the time of the sale exceeds the consideration paid by the pur- 
chaser to the taxpayer for the agreement for sale, mortgage or 
hypothecary claim, and 


(b) the amount determined under paragraph (a) less the amount, 
if any, by which the proceeds of disposition of the depreciable 
property exceed the capital cost to the taxpayer of that property. 


Related Provisions: See at end of s. 20. 


History: The portion of subsec. 20(5) before para. (b) amended by 2001, c. 17, subsec. 
203(2), in force June 14, 2001. That portion formerly read: 


(5) Sale of agreement for sale or mortgage included in proceeds of dispo- 
sition — Where depreciable property, other than a timber resource property, of a 
, taxpayer has, in a taxation year, been disposed of to a person with whom. the 
taxpayer was dealing at arm’s length, and the proceeds of disposition include an 
agreement for sale of or mortgage on land that the taxpayer has, in a subsequent 
taxation year, sold to a person with whom the taxpayer was dealing at arm’s 
length, there may be deducted in computing the income of the taxpayer for the 
subsequent year an amount equal to the lesser of 
(a) the amount, if any, by which the principal amount of the agreement for 
sale or mortgage outstanding at the time of the sale exceeds the considera- 
tion paid by the purchaser to the taxpayer for the agreement for sale or mort- 
gage, and 
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Interpretation Builetins: IT-323: Sale of mortgage included in proceeds of disposi- 
tion of depreciable property (archived). 


(5.1) Sale of agreement for sale, mortgage or hypothecary 
claim included in proceeds of disposition — Where a timber 
resource property of a taxpayer has, in a taxation year, been dis- 
posed of to a person with whom the taxpayer was dealing at arm’s 
length, and the proceeds of disposition include an agreement for 
sale of, or a mortgage or hypothecary claim on, land that the tax- 
payer has, in a subsequent taxation year, sold to a person with 
whom the taxpayer was dealing at arm’s length, there may be de- 
ducted in computing the income of the taxpayer for the subsequent 
year the amount, if any, by which the principal amount of the agree- 
ment for sale, mortgage or hypothecary claim outstanding at the 
time of the sale exceeds the consideration paid by the purchaser to 
the taxpayer for the agreement for sale, mortgage or hypothecary 
claim. 
Related Provisions: See at end of s. 20. 
History: Subsec. 20(5.1) amended by 2001, c. 17, subsec. 203(3), in force June 14, 
2001. The subsec. formerly read: 
(5.1) Idem — Where a timber resource property of a taxpayer has, in a taxation 
year, been disposed of to a person with whom the taxpayer was dealing at arm’s 
length, and the proceeds of disposition include an agreement for sale of or mort- 
-gage on land that the taxpayer has, in a subsequent taxation year, sold to a person 
with whom the taxpayer was dealing at arm’s length, there may be deducted in 
computing the income of the taxpayer for the subsequent year the amount, if any, 
by which the principal amount of the agreement for sale or mortgage outstanding 
at the time of the sale exceeds the consideration paid by the purchaser to the 
taxpayer for the agreement for sale or mortgage. 


(6) Special reserves — Where an amount is deductible in com- 
puting income for a taxation year under paragraph (1)(m) as a re- 
serve in respect of 


(a) articles of food or drink that it is reasonably anticipated will 
have to be delivered after the end of the year, or 


(b) transportation that it is reasonably anticipated will have to be 
provided after the end of the year, 


there shall be substituted for the amount determined under that par- 
agraph an amount not exceeding the total of amounts included in 
computing the taxpayer’s. income from the business for the year that 
were received or receivable (depending on the method regularly fol- 
lowed by the taxpayer in computing the taxpayer’s profit) in the 
year in respect of 


(c) articles of food or drink not delivered before the end of the 
year, or 


(d) transportation not provided before the end of the year, 
as the case may be. 


Related Provisions: 12(1)(e) — Reserves in respect of certain goods and services, 
etc., rendered. See also at end of s. 20. 


Interpretation Bulletins: IT-154R: Special reserves. 


(7) Where para. (1)(m) does not apply — Paragraph (1)(m) 
does not apply to allow a deduction 


(a) as a reserve in respect of guarantees, indemnities or 
watranties; 


(b) in computing the income of a taxpayer for a taxation year 
from a business'in any case where the taxpayer’s income for the 
year from that business is computed in accordance with the 
method authorized by subsection 28(1); or 


(c) as a reserve in respect of insurance, except that in computing 
an insurer’s income for a taxation year from an insurance busi- 
ness, other than a life insurance business, carried on by it, there 
may be deducted as a policy reserve any amount that the insurer 
claims not exceeding the amount prescribed in respect of the in- 
surer for the year. 

Selected Cases [para. 20(7)(c)]: Gore Mutual Insurance Co. v. R., {1997} 2.C.T.C. 

2530 (TCC) (Decision in Co-Operators General Insurance not affected by SCC deci- 

sion in Notre-Dame de Bons Secours). 

Related Provisions: 12(1)(e)— Income inclusion in following year, 12(1)(s) — 

Reinsurance commission; 18(1)(e.1) Unpaid claims under insurance policies; 

20(26) — Deduction for unpaid claims reserve adjustment; 87(2.2) — Amalgamation 
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of insurance corporations; 88(1)(g) — Winding-up of subsidiary insurance corpora- 
tions; 138(3)(a)(i) — Policy reserves for life insurance business; 139.1(8)(b) — No de- 
duction for policy dividend paid on demutualization; Reg. 8100(a) — Unpaid claims 
reserve adjustment. See also at end of s. 20. 
History: Para. 20(7)(c) amended by 1997, c. 25, subsec. 5(2), applicable to 1996 er 
seq. Para. (c) formerly read: 
(c) as a reserve in respect of insurance, except that an insurance corporation may, 
in computing its income for a taxation year from an insurance business, other 
than a life insurance business, carried on by it, deduct as policy feserves such 
amounts as are prescribed for the purposes of this paragraph. 


Selected Cases [subsec. 20(7)]: Sears Canada Inc. v. Canada, [1989] 1 C.T.C. 
127 (FCA); leave to appeal to SCC refused (1989), 100 N.R. 160 (note), (sub nom. 
Sears Can. Inc. v. MNR) (Maintenance agreement for appliances constituted indem- 
nity; reserves disallowed); Amesbury Distributors Ltd. v. R., (1984] C.T.C. 667 
(FCTD) (Reserve from fee charged to dealers for after-sales service disallowed); Mister 
Muffler Ltd. v. R., [1974] C.T.C. 813 (FCTD) (No reserve permitted for part of 
purchase price constituting contingent allowance for replacement). 


Regulations: 1400(1) (amount prescribed for 20(7)(c)); for structured settlement 
reserves, see Reg. 1400(3)E; for earthquake reserves, see Reg. 1400(3)L. 


Interpretation Bulletins: IT-154R: Special reserves. 


(8) No deduction in respect of [sale of] property in certain 
circumstances — Paragraph (1)(n) does not apply to allow a de- 
duction in computing the income of a taxpayer for a taxation year 
from a business in respect of a property sold in the course of the 
business if 
(a) the taxpayer, at the end of the year or at any time in the im- 
mediately following taxation year, 


(i) was exempt from tax under any provision of this Part, or 
(ii) was not resident in Canada and did not carry on the busi- 
ness in Canada; or 


(b) the sale occurred more than 36 months before the end of the 
year. 


ae Proposed Addition —20(8)(c), (d) 
(c) the purchaser of the property sold was a corporation that, 

_ immediately after the sale, Oe 

-- @) was controlled, directly or indirectly, in any mann 

~ whatever, by the taxpayer, a .hLUlLUmC—OSSC 

(ii) was controlled, directly or indirectly, in any manner — 

_ whatever, by a person or group of persons that controlled _ 

the taxpayer, directly or indirectly, in any manner 
whatever, or eee 

(iii) controlled the taxpayer, directly or indirectly, in any — 

manner whatever; or | eC 

_ (d) the purchaser of the property sold was a partnership in- 

which the taxpayer was, immediately after the sale, a majority — 

interest partner. ee : oF 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 57(1), 

will add paras. 20(8)(c) and (d), applicable in respect of property sold by a taxpayer _ 
after December 20, 2002. However, if a property so sold pursuant to an agreement in 
writing made before December 21, 2002 is transferred to the purchaser before 2004 


(a) subsec. 20(8), as it read immediately before its amendment, applies in respect. 
of the property; and 


ne 


(b) for the purpose of applying para. 20(1)(n) to the taxpayer for a taxation year 
in respect of the property, a reasonable amount as a reserve in respect of an 
amount not due in respect of the sale may not exceed the amount that would be _ 
reasonable if the proceeds from any subsequent disposition of the property that 
the purchaser receives before the end of the taxation year were received by the 
taxpayer, . i ss 
Technical Notes: Paragraph 20(1)(n) allows a taxpayer to claim a reserve in. 
respect of the taxpayer’s profit from the sale of certain property, where all or part of 
the proceeds of the sale are not due until at least two years after the time of sale. 
However, subsection 20(8) provides that this reserve is limited to taxation years that _ 
end less than 36 months after the time of the sale. For example, where the taxation 
year is 12 months, the reserve is available in the taxation year in which the sale 
occurred and the two subsequent taxation years. 


New paragraphs 20(8)(c) and (d) generally apply, in respect of dispositions of pro- 
perty that occur after December 20, 2002. to provide that the reserve under paragraph 
20(1)(n) is not available to a taxpayer where the purchaser of the property is a corpo- 
ration controiled by the taxpayer or is a partnership of which the taxpayer is a major- 
ity interest partner, < — ee, 


Letter from Dept. of Finance, October 9, 2003: 


138 


Subdivision b — Income or Loss from a Business or Property 


Dear [xxx]: 


I am writing in response to iu letter at ianust 13, 2003, in which you requested 
that an amendment to subsection 20(8) of the /ncome Tax Act (the “Act’), proposed 
in the package of income tax technical amendments released on December 20, 2002, 
be modified to provide transitional relief i in respect, of aarromonts entered into on or 

before that date. 


The proposed amendments ae that a reserve under paragraph 20110) of re Act 
in respect of a property is not available toa taxpayer where the purchaser of the 


property isa corporation controlled by the ‘taxpayer orisa partnership of which the 


taxpayer is a majority interest partner. A similar amendment is proposed to subsec- © 
tion 44(7) of the Act in respect of the availability of a. capital pons reserve to a 
partnership of which the. transferor i is a majority interest pany : . 


Grandfathering i is generally not provided i in respect of non-arm’ 
reflecting the ability of non-arm’s length parties t 
changes or unwind income transactions. ee we 


proceeds from the original transfer. 


We will recommend similar grande h 
Sub srnen sue of pe 


oe | 

‘Director, Tax Legislation oh 
Related Provisions: 149 — Exemptions; 256(5.1) — Meaning of “controlled, di- 
rectly or indirectly”. See additional Related Provisions and Definitions at end of s. 20. 


Interpretation Bulletins: IT-152R3: Special reserves — sale of land; IT-154R: Spe- 
cial reserves. 


(9) Application of para. (1)(cc) — In lieu of making any deduc- 
tion of an amount permitted by paragraph (1)(cc) in computing a 
taxpayer’s income for a taxation year from a business, the taxpayer 
may, if the taxpayer so elects in prescribed manner, make a deduc- 
tion of '/io of that amount in computing the taxpayer’s income for 
that taxation year and a like deduction in computing the taxpayer’s 
income for each of the 9 immediately following taxation years. 


Related Provisions: 13(12) — Application of 20(1)(cc); 96(3) — Election by mem- 
bers of partnership. See also at end of s. 20. 


Regulations: 4100 (prescribed manner). 
Interpretation Bulletins: IT-99R5: Legal and accounting fees. 


(10) Convention expenses — Notwithstanding paragraph 
18(1)(b), there may be deducted in computing a taxpayer’s income 
for a taxation year from a business an amount paid by the taxpayer 
in the year as or on account of expenses incurred by the taxpayer in 
attending, in connection with the business, not more than two con- 
ventions held during the year by a business or professional organi- 
zation at a location that may reasonably be regarded as consistent 
with the territorial scope of that organization. 

Related Provisions: 67.1(3) — Meals and entertainment included in fee for conven- 


tion; Canada-U.S. Tax Treaty:Art. XX V:9 — Fees for convention held in U.S. deducti- 
ble if would be deductible in Canada. See also at end of s. 20. 


Selected Cases [subsec. 20(10)]: Wees v. Canada, [1995] 1 C.T.C. 2711 (FCA) 
(Seminars and inhouse meetings held to be conventions and deductions limited). 


Interpretation Bulletins: IT-131R2: Convention expenses; IT-357R2: Expenses of 
training. 


(11) Foreign taxes on income from property exceeding 
15% — In computing the income of an individual from a property 
other than real property for a taxation year after 1975 that is income 
from a source outside Canada, there may be deducted the amount, if 


_ any, by which, 


a 


Proposed Amendment — 20(11) opening words _ 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
206(3), will amend the opening words of subsec. 20(11) by substituting “real or im- 
movable property” for “real property”, to come into force on Royal Assent. 


S. 20(12) 


Technical Notes: See under 12(4). 


(a) such part of any income or profits tax paid by the taxpayer to 
the government of a country other than Canada for the year as 
may reasonably be regarded as having been paid in respect of an 
amount that has been included in computing the taxpayer’s in- 
come for the year from the property, 


exceeds 


(b) 15% of the amount referred to in paragraph (a). 


Related Provisions: 20(12) — Deduction for foreign tax as alternative to credit; 
94(3)(b) [proposed] — Application to trust deemed resident in Canada; 
104(22)—(22.4) — Foreign tax credit for beneficiaries of trust; 126(1) — Foreign tax 
credit; 126(7)“non-business-income tax’’(b) —~ Limitation on foreign tax credit; 
144(8.1) — Employees profit sharing plan — Foreign tax deduction; Canada-U.S. Tax 
Treaty:Art. XXIX:5 — United States S corporations, See also at end of s. 20. 
Interpretation Bulletins: IT-201R2: Foreign tax credit — trusts and beneficiaries; 
IT-270R3: Foreign tax credit; IT-506: Foreign income taxes as a deduction from 
income. 


(12) Foreign non-business income tax — In computing a tax- 
payer’s income for a taxation year from a business or property, 
there may be deducted such amount as the taxpayer claims not ex- 
ceeding the non-business income tax paid by the taxpayer for the 
year to the government of a country other than Canada (within the 
meaning assigned by subsection 126(7) read without reference to 
paragraphs (c) and (e) of the definition “non-business-income tax” 
in that subsection) in respect of that income, other than any such 
tax, or part thereof, that can reasonably be regarded as having been 
paid by a corporation in respect of income from a share of the capi- 
tal stock of a gpeteley affiliate of the corporation. 


_ Proposed Amendment — 20(12) _ 


(12) Forolan non-business income tax — In computing. the 
income of a taxpayer who is resident in Canada at any time in a 
taxation year from a business or property for the year, there may 
be deducted any amount that the taxpayer claims that does not 
exceed the non-business income tax paid by the taxpayer for the 
year to the government of a country other than Canada (within the 
meaning assigned by subsection 126(7) read without reference to 
paragraphs (c) and (e) of the definition “non-business income tax” 
in that subsection) in respect of that income, other than any of 
those taxes paid that can, in whole or in part, reasonably be te- 
garded as having been paid by a corporation in respect of income 
from a share of the ao stock ee a yibeas ainiliate of the 
corporation. Co 3 
Application: The etuby 18, 2005 dak lepisition | (Patt: 2— sechnicad. subsec. 51), 
will amend subsec. 20(12) to read as above, ee after December 20, 2002 in 
tespect of taxes paid at any time. 
Technical Notes: Subsection 20(12) allows a. paver to deduct, in 1 computing 
income for a taxation year from a business or property, non-business income taxes . 
paid to a foreign government in respect of the i income. The subsection is amended to 
make explicit the requirement that the taxpayer claiming the deduction be resident in 
Canada during all or part of the year for which the claim is made. This amendment is 
clarifying only, and applicable after December 20, 2002. Cores: the amend- 


ment is effective for any application of the Act after that date.) 


Related Provisions: 20(11) — Deduction to limit foreign tax credit of individual; 
93.1(1) — Where shares are owned by partnership; 94(3)(b) [proposed] — Application 
to trust deemed resident in Canada; 104(22)—(22.4) — Foreign tax credit for benefi- 
ciaries of trust; 126(1) — Foreign tax credit; 126(1.1) — Application to authorized for- 
eign bank; 126(7)“non-business-income tax”(c) — Limitation on foreign tax credit. See 
also at end of s. 20. 


History: Subsec. 20(12) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 9(3), 
applicable to 1992 et seg. Subsec. 20(12) formerly read: 


(12) Foreign non-business income tax — In computing the income of a tax- 
payer for a taxation year, there may be deducted such amount as the taxpayer 
may claim not exceeding the non-business income tax paid by. the taxpayer for 
the year to the government of a country other than Canada (within the meaning 
assigned by the definition “non-business-income tax” in subsection 126(7) if that 
definition read without reference to paragraphs (c) and (e) thereof) other than 
any such tax, or part thereof, that may reasonably be regarded as having been 
paid by a corporation in respect of income from a share of the capital stock of a 
foreign affiliate of the corporation. 

Selected Cases [subsec. 20(12)]: Kaiser v. MNR, [1991] 2 C.T.C. 2168 (TCC) 

(No deduction for foreign non-business income); Taylor v. Canada, [1991] 1 C.T.C. 
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304 (FCA) (Deduction allowed in respect of non-business income tax paid during pe- 
riod of residence only). 

Interpretation Bulletins: IT-201R2: Foreign tax credit — trusts and beneficiaries; 
IT-270R3: Foreign tax credit; IT-506: Foreign income taxes as a deduction from 
income. ; 


(12.1) Foreign tax where no economic profit — In computing 
a taxpayer’s income for a taxation year from a business, there may 
be deducted the amount that the taxpayer claims not exceeding the 
lesser of 


(a) the amount of foreign tax (within the meaning assigned by 
subsection 126(4.1)) that 


(i) is in respect of a property used in the business for a period 
of ownership by the taxpayer or in respect of a related trans- 
action (as defined in subsection 126(7)), 


(ii) is paid by the taxpayer for the year, 
(iii) is, because of subsection 126(4.1), not included in com- 


puting the taxpayer’s business-income tax or non-business- 
income tax, and 


(iv) where the taxpayer is a corporation, is not an amount that 
can reasonably be regarded as having been paid in respect of 
income from a share of the capital stock of a foreign affiliate 
of the taxpayer, and 


(b) the portion of the taxpayer’s income for the year from the 
business that is attributable to the property for the period or to a 
related transaction (as defined in subsection 126(7)). 


Related Provisions: 20(13) — Deduction for foreign tax on dividend from foreign 


affiliate; 126(1.1) — Application to authorized foreign bank. 
History: Subsec. 20(12.1) added by 1999, c. 22, subsec. 9(2), applicable to 1998 et 
seq. 


(13) Dividend on share from foreign affiliate of taxpayer — 
In computing the income for a taxation year of a taxpayer resident 
in Canada, there may be deducted such amount in respect of a divi- 
dend received by the taxpayer in the year on a share owned by the 
taxpayer of the capital stock of a foreign affiliate of the taxpayer as 
is provided by subdivision i. 

Related Provisions: 20(12.1)— Deduction for foreign tax where no economic 
profit; 91(5) — Amount deductible in respect of dividends received from foreign affili- 
ate: 93.1(2) — Dividends received from foreign affiliate by partnership; 113(1) — De- 
duction re dividend received from foreign affiliate. See also at end of s. 20. 


(14) Accrued bond interest — Where, by virtue of an assign- 
ment or other transfer of a debt obligation, other than an income 
bond, an income debenture, a small business development bond or a 
small business bond, the transferee has become entitled to an 
amount of interest that accrued on the debt obligation for a period 
commencing before the time of transfer and ending at that time that 
is not payable until after that time, that amount 


(a) shall be included as interest in computing the transferor’s in- 
come for the transferor’s taxation year in which the transfer oc- 
curred, except to the extent that it was otherwise included in 
computing the transferor’s income for the year or a preceding 
taxation year; and 


(b) may be deducted in computing the transferee’s income for a 
taxation year to the extent that the amount was included as inter- 
est in computing the transferee’s income for the year. 


Related Provisions: 12(9) — Deemed accrual; 16(3) — Purchase of bond:at a dis- 
count; 53(2)(1) — Adjusted cost base — amounts to be deducted: 138(12)“gross invest- 
ment revenue”E(b) — Inclusion in gross investment reyenue of insurer; 142.4(1)“tax 
basis’(m) — Disposition of specified debt obligation by financial institution; 
142.4(3)(b) — Disposition of specified debt obligation by financial institution; 
142.5(3)(a) — Mark-to-market debt obligation; 214(6)— Deemed interest; 214(9) — 
Deemed resident. See additional Related Provisions at end of s. 20. 


Selected Cases [subsec. 20(14)]: 7rzop y. R., [2000] 4 C.T.C. 2093 (TCC) (Gain 
from deemed disposition of asset did not change basis of assessment from which earlier 
appeal taken); Antosko (H.B.) v. Canada, [1994] 2 C.T.C. 25 (SCC) (Ability to claim 
deduction not dependent on inclusion of interest by transferor). 
Regulations: 211 (information return by financial institution). 


Interpretation Bulletins: IT-396R: Interest income; IT-410R: Debt obligations — 
accrued interest on transfer (archived). 
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(14.1) Interest on debt obligation — Where a person who has 
issued a debt obligation, other than an income bond, an income de- 
benture, a small business development bond or a small business 
bond, is obligated to pay an amount that is stipulated to be interest 
on that debt obligation in respect of a period before its issue (in this 
subsection referred to as the “unearned interest amount”) and it is 
reasonable to consider that the person to whom the debt obligation 
was issued paid to the issuer consideration for the debt obligation 
that included an amount in respect of the unearned interest amount, 


(a) for the purposes of subsection (14) and section 12, the issue 
of the debt obligation shall be deemed to be an assignment of the 
debt obligation from the issuer, as transferor, to the person to 
whom the obligation was issued, as transferee, and an amount 
equal to the unearned interest amount shall be deemed to be in- 
terest that accrued on the obligation for a period commencing 
before the issue and ending at the time of issue; and 


(b) notwithstanding paragraph (a) or any other provision of this 
Act, no amount that can reasonably be considered to be an 
amount in respect of the unearned interest amount shall be de- 
ducted or included in computing the income of the issuer. 


Related Provisions: See at end of s. 20. 


(15) [Repealed] 


History: Subsec. 20(15) repealed by 2003, c. 28, subsec. 3(2), applicable to taxation 
years that begin after 2002. The subsec. formerly read: 
(15) Regulations — For greater certainty it is hereby declared that, in the case 
of a regulation made under paragraph (1)(v.1) allowing to a taxpayer an amount 
in respect of natural accumulations of petroleum or natural gas in Canada, oil or 
gas wells in Canada or mineral resources in Canada, 
(a) there may be allowed to the taxpayer by that regulation an amount in 
respect of any or all such accumulations, wells or resources; and 
(b) notwithstanding any other provision contained in this Act, the Governor 
in Council may prescribe the formula by which the amount that may be al- 
lowed to the taxpayer by that regulation shall be determined. 


Regulations: 1210 (amount allowed under 20(1)(v.1)). 


(16) Terminal loss — Notwithstanding paragraphs 18(1)(a), (b) 
and (h), where at the end of a taxation year, 


(a) the total of all amounts used to determine A to D in the defi- 
nition “undepreciated capital cost” in subsection 13(21) in re- 
spect of a taxpayer’s depreciable property of a particular class 
exceeds the total of all amounts used to determine E to J in that 
definition in respect of that property, and 


Proposed Amendment— 20(16)(a) 
(a) the total of all amounts used to determine A to D.1 in the 
definition “undepreciated capital cost” in subsection 1302) in. 
respect of a taxpayer’s depreciable property of a particular 
class exceeds the total of all amounts used to determine E to K_ 
in that definition in respect of that property, and ok. 
Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. 573), 
will amend para. 20(16)(a) to read as above, applicable to taxation years that end — 
after February 23, 1998. ae es 
Technical Notes: Subsection 20(16) permits a taxpayer to deduct, in computing | : 
the taxpayer’s income for a year, the terminal loss of the taxpayer in respect of a 
class of depreciable property at the end of the year. That subsection is amended to— 
add a reference to new descriptions D.1 and K of the definition “undepreciated capi- — 
tal cost” in subsection 13(21). For information about those new descriptions, see the 
commentary to subsection 13(1). HAPS 2 Bee ea 


This amendment .. . corrects a technical deficiency. 


(b) the taxpayer no longer owns any property of that class, 
in computing the taxpayer’s income for the year 


(c) there shall be deducted the amount of the excess determined 
under paragraph (a), and 


(d) no amount shall be deducted for the year under paragraph 
(1)(a) in respect of property of that class. 


Related Provisions: 13(1)—Recapture where E to J exceed A to D; 13(6)— 
Misclassified property; 13(21.1) — Limitation on disposition of a building; 13(21.2) — 
Limitation where affiliated person acquires the property; 20(16.1)— Limitations on 
terminal loss; 20(16.2) — Meaning of “taxation year” and “year”; 20(16.3) — Property 
disposed of after ceasing business; 28(1)(g) — Deduction from farming or fishing in- 
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come when using cash method; 70(13) — Capital cost of depreciable property on 
death; 80(9)(c) — Reduction of capital cost on debt forgiveness ignored for CCA 
purposes; 132.2(1)(d) [to be repealed], 132.2(5)(d) [draft] — Deemed capital cost of 
depreciable property following mutual fund reorganization; 138(11.8) — Rules on 
transfer of depreciable property; 164(6)(b) — Disposition of property by legal repre- 
sentative of deceased taxpayer. See additional Related Provisions and Definitions at 
end of s. 20, 
History: That portion of subsec. 20(16) following para. (d) repealed by 1994, c. 7, 
Sch. I (1991, c. 49), subsec. 15(8), applicable to taxation years beginning after July 13, 
1990. That portion formerly read: 
and the amount of the excess determined under paragraph (a) shall be deemed to 
have been deducted under paragraph (1)(a) in computing the taxpayer’s income 
for the year from a business or property. 
Selected Cases [subsec. 20(16)]: Duncan vy. R., [2002] 4 C.T.C. 1 (FCA) (Statu- 
tory purpose of CCA scheme apparent and was abused by transactions); Gordon y. 
Canada, [1995] 2 C.T.C. 2185 (TCC) (Uncompleted film held to be eS pro- 
perty”. Terminal loss allowed). 
Interpretation Bulletins: IT-195R4: Rental property —CCA restrictions; IT- 
288R2: Gifts of capital properties to a charity and others; IT-464R: CCA — leasehold 
interests; IT-465R: Non-resident beneficiaries of trusts; IT-478R2: CCA — recapture 
and terminal loss; IT-522R: Vehicle, travel and sales expenses of employees. 


(16.1) Idem — Subsection (16) does not apply in respect of a pas- 
senger vehicle of a taxpayer that has a cost to the taxpayer in excess 
of ae 000 or such other amount as is prescribed. 


_ Proposed mendment= —_— 20(1 6.1) 


(16.1). Non-application of Bubses, (1 6)— Subsection (16) 
does not apply _ 


(a) in respect. of a passenger Geli: of a poe ASG be a 
cost to the taxpayer in excess of cai or any. of er amount 
that is prescribed; and. 


(b) in respect ofa ixxauon year in ped of a pers that 
was a former property deemed by paragraph ee 3)(a) or (oy 
to be owned by the taxpayer, if — 


(i) within 24 months after the taxpayer last wile the for 

mer property, the taxpayer or a person not dealing at arm’s- 

length with the taxpayer acquires a similar property in re- 
_ Spect of the same fixed Place to which the Oo property 
applied, and ee 


_ Gi) at the end of the taxation year, the taxpayer. or the per- 
- son owns the similar property or another similar property in 
respect of the same ae — - oe the former pro- 

_ perty applied. Ls : 
podicctan: The July 18, 2005 draft legislation (Part 5 ‘technical), subsec. 57(4), 


will amend subsec. 20(16.1) to read as above, oo in _ of taxation years 
that end after December 20, 2002. 


Technical Notes: Subsection 20(16. 1) oid | that a terminal jose under subsec- 
tion 20(16) in respect of a depreciable property that is a “passenger vehicle” costing 
more than a prescribed amount (currently set at $30,000) is not. deductible in comput- 
‘ing income. That rule is renumbered as paragraph 20(16. Da) and new paragraph 
20(16.1)(b) is added, applicable to taxation years that end after December 20, 2002. 
These amendments are made concurrently with the addition of subsections 13(4. . 
and (4.3) and with the amendment of the definition “former business property” 
subsection 248(1). 


New paragraph 20(16. Db) provides that a terminal loss is 5 not ge in 1 respect of 
another person’s former business property that was deemed under paragraphs 
13(4.3)(a) or (b) (as the result of a joint election under subsection 13(4.2) by the 
taxpayer and the other person) to be owned by the taxpayer. For further iformanion, 
refer to the commentary to subsections 13(4.2) and (4.3). to eG ; 


No recapture on luxury automobile; 13(7)(g) — Maxi- 
mum capital cost of passenger vehicle; 13(8) — Disposition after ceasing business; 
20(16.2) — Meaning of “taxation year” and “year”; 87(2)(g.5) — Amalgamation — 
continuing corporation for 20(16.1)(b); Reg. 1100(2.5) — 50% CCA in year of disposi- 
tion. See also at end of s. 20. 


History: Subsec. 20(16.1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
9(4), applicable to taxation years and fiscal periods beginning after June 17, 1987 that 
end after 1987. Subsec. 20(16.1) formerly read: 


(16.1) Idem — Notwithstanding paragraph (16)(c), where an excess amount is 
determined under paragraph (16)(a) at the end of a taxation year in respect of a 
passenger vehicle having a cost to a taxpayer in excess of $20,000 or such other 
amount as may be prescribed, that excess amount shall not be deducted in com- 
puting the taxpayer’s income for the year. 


Related Provisions: 13(2) — 


Regulations: 7307(1) (prescribed amount). 
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S. 20(18) spe 


Interpretation Bulletins: IT-478R2: CCA — recapture and terminal loss; IT-521R: 
Motor vehicle expenses claimed by self-employed individuals; IT-522R: Vehicle, 
travel and sales expenses of employees. 


I.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles). 


(16.2) Reference to “taxation year” and “year” of indivi- 
dual — Where a taxpayer is an individual and the taxpayer’s in- 
come for a taxation year includes income from a business the fiscal 
period of which does not coincide with the calendar year, if depre- 
ciable property acquired for the purpose of gaining or producing 
income from the business has been disposed of, each reference in 
subsections (16) and,(16.1) to a “taxation year” and “year’’ shall, for 
greater certainty, be read as a reference to a “fiscal period”. 
Related Provisions: 11(2) — References to “taxation year” and “year”; 20(16.3) — 
Exception — disposition after ceasing business; 249 — Taxation year; 249.1 — Fiscal 
period. 


Origin of subsec. 20(16.2): R.S.C. 1985, c.1 (Sth Supp.) (formerly contained in 
para. 13(3)(a)). 


Interpretation Bulletins: IT-478R2: CCA — recapture and terminal loss. 


(16.3) Disposition after ceasing business — Where a tax- 
payer, after ceasing to carry on a business, has disposed of depre- 
ciable property of the taxpayer of a prescribed class that was ac- 
quired by the taxpayer for the purpose of gaining or producing 
income from the business and that was not subsequently used by the 
taxpayer for some other purpose, in applying subsection (16) or 
(16.1), each reference in that subsection to a “taxation year’ and 
“year” shall, notwithstanding anything in subsection (16.2), not be 
read as a reference to a “fiscal period”. 


Origin of subsec. 20(16.3): R.S.C. 1985, c.1 (Sth Supp.) 
para. 13(8)). 


(formerly contaimed in 


Interpretation Bulletins: [T-478R2: CCA — recapture and terminal loss. 


(17) Reduction of inventory allowance deduction — Not- 
withstanding paragraph 20(1)(gg) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, the deduction allowed 
under that paragraph to a taxpayer for a taxation year shall be re- 
duced by 3% of that proportion of the lesser of 


(a) the cost amount to the taxpayer of the taxpayer’s qualifying 
inventory that was disposed of during the year by the taxpayer in 
a specified transaction to a person with whom the taxpayer was 
not dealing at arm’s length, and 


(b) the cost amount to the taxpayer of the taxpayer’s qualifying 
inventory at the beginning of the year, 


that the number of days in the year and after the date of disposition 
is of 365. 


Proposed Repeal — 20(17) 


Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
206(4), will ‘Tepeal subsec. 20(17), to come into force on Royal Assent. 


Technical Notes: Subsections 2017) and 20(18) are repealed, as As provision to 
which they relate has been repealed. 


Selected Cases [Subsec. 20(17)]: Brault-Clement Inc. v. Canada, [1992] 1 C.T.C. 
44 (FCA); leave to appeal to SCC refused (Sept. 24, 1992), Doc. 22970 [unreported] 
(Taxpayer was mandatary of provincial government in collecting tobacco tax; tax not 
part of “cost amount” of tobacco products in inventory); Plaza Pontiac Buick Ltd. v. 
MNR, [1991] 2 C.T.C. 259 (FCTD); aff'd [1994] 1 C.T.C. 27 (FCA) (Automobiles 
leased to customers not “held for sale’’). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(18) Definitions — For the purposes of this subsection and sub- 
section (17), 


“qualifying inventory” means tangible property described in sub- 
paragraphs 20(1)(gg)(i) and (ii) of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, other than real property or 
an interest therein or property of a taxpayer that becomes property 
of a new corporation by virtue of an amalgamation or merger; 


“specified transaction” means 


(a) a distribution by a corporation of qualifying inventory on or 
in the course of its winding-up, 
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(b) a disposition by a taxpayer of all or a substantial part of the 
taxpayer’s qualifying inventory, or 

(c) a disposition at a particular time of qualifying inventory by a 
taxpayer one of the principal purposes of which was to permit a 
person with whom the taxpayer does not deal at arm’s length to 
obtain a deduction in respect thereof under paragraph 20(1)(gg) 
of the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, for that person’s first taxation year commencing 
after the particular time, 


but does not include any such distribution or disposition by a tax- 
payer to another person during a taxation year of that other person 
that ends at least 11 months after the commencement of the taxation 
year of the taxpayer during which the distribution or disposition 
occurs. 


1.T. Application Rules: 69 (meaning of “/ncome Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952”). 


: : Proposed Repeal—20(18) oo 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
206(4), will repeal subsec. 20(18), to come into force on Royal Assent. oO 
Technical Notes: See under 20(17) above. oe 


(19) Annuity contract — Where a taxpayer has in a particular 
taxation year received a payment under an annuity contract in re- 
spect of which an amount was by virtue of subsection 12(3) in- 
cluded in computing the taxpayer’s income for a taxation year com- 
mencing before 1983, there may be deducted in computing the 
taxpayer’s income for the particular year such amount, if any, as is 
allowed by regulation. 

Related Provisions: 20(20) — Disposal of annuity where payments have not com- 
menced; 148(9)adjusted cost basis”! — Amount deducted reduces adjusted cost basis. 
See additional Related Provisions and Definitions at end of s. 20. 


Regulations: 303 (amounts that may be deducted). 


(20) Life insurance policy [disposed of] — Where in a taxa- 
tion year a taxpayer disposes of an interest in a life insurance policy 
that is not an annuity contract (otherwise than as a consequence of a 
death) or of an interest in an annuity contract (other than a pre- 
scribed annuity contract), there may be deducted in computing the 
taxpayer’s income for the year an amount equal to the lesser of 


(a) the total of all amounts in respect of the interest in the policy 
that were included under section 12.2 of this Act or paragraph 
56(1)(d.1) of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, in computing the taxpayer’s income 
for the year or a preceding taxation year, and 


(b) the amount, if any, by which the adjusted cost basis (within 
the meaning assigned by section 148) to the taxpayer of that in- 
terest immediately before the disposition exceeds the proceeds 
of the disposition (within the meaning assigned by section 148) 
of the interest that the policyholder, a beneficiary or an assignee 
became entitled to receive. 


Related Provisions: 148(2) — Deemed proceeds of disposition; 248(8) — Occur- 
rences as a consequence of death. See also at end of s. 20. 


History: That portion of subsec. 20(20) preceding para. (b) substituted by 1994, c. 7, 
Sch. If (1991, c. 49), subsec. 15(9), applicable with respect to dispositions occurring 
after 1989. That portion formerly read: 


(20) Where a taxpayer has in a particular taxation year disposed of an interest in 
a life insurance policy that is not an annuity contract (otherwise than as a conse- 
quence of a death) or an interest in an annuity contract under which annuity 
payments have not commenced and in respect of which an amount was included 
by virtue of subsection 12.2(1) or (3) of this Act or subsection 12.2(4) of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, in com- 
puting the taxpayer’s income for a taxation year, there may be deducted in com- 
puting the taxpayer’s income for the particular year an amount equai to the lesser 
of 


(a) the total of all amounts each of which is an amount in respect of the 
interest in the policy that was included by virtue of subsection 12,2(1), (3) or 
(5) of this Act or subsection 12.2(4) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, in computing the taxpayer’s income 
for the year or a preceding taxation year, and 


Regulations: 304 (prescribed annuity contract — technically does not apply to this 
subsection). 


Proposed Amendment — 20(21) opening words - 


Income Tax Act, Part I, Division B 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance 
policies. 


(21) Debt obligation — Where a taxpayer has in a particular tax- 
ation year disposed of a property that is an interest in a debt obliga- 
tion for consideration equal to its fair market value at the time of 
disposition, there may be deducted in computing the taxpayer’s in- 
come for the particular year the amount, if any, by which 


Li The July 18, 2005 draft | sgislation (Part 3 — bijuralism), subsec. 
206(5), will amend the opening words of subsec. 20(21) by substituting “interest in, or 
for civil law a right in,” for “interest in”, to come into force on Royal Assent. — 


Technical Notes: See under 12(4). 


Applicatio 


(a) the total of all amounts each of which is an amount that was 
included in computing the taxpayer’s income for the particular 
year or a preceding taxation year as interest in respect of that 
property 

exceeds the total of all amounts each of which is 


- (b) the portion of an amount that was received or became receiv- 
able by the taxpayer in the particular year or a preceding taxa- 
tion year that can reasonably be considered to be in respect of an 
amount described in paragraph (a) and that was not repaid by the 
taxpayer to the issuer of the debt obligation because of an ad- 
justment in respect of interest received before the time of dispo- 
sition by the taxpayer, or 


(c) an amount in respect of that property that was deductible by 
the taxpayer by virtue of paragraph (14)(b) in computing the tax- 
payer’s income for the particular year or a preceding taxation 
year. 
Related Provisions: 12(9) — Deemed accrual; 142.5(3)(a) — Mark-to-market debt 
obligation; 142.5(8)(c) — First deemed disposition of mark-to-market debt obligation. 
See additional Related Provisions and Definitions at end of s. 20. 
History: Para. 20(21)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 9(5), 
applicable with respect to dispositions occurring after December 20, 1991. Para. 
20(21)(b) formerly read: 


(b) the portion of an amount that was received or became receivable by the tax- 
payer at or before that time that can reasonably be considered to be in respect of 
an amount described in paragraph (a) and that was not repaid by the taxpayer to 
the issuer of the debt obligation because of an adjustment in respect of interest 
received before that time by the taxpayer, or 


Para. 20(21)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 15(10), applica- 
ble to 1986 et seg. Para. 20(21)(b) formerly read: 


(b) the portion of an amount that was received or became receivable by the tax- 
payer at or before that time as can reasonably be considered to be in respect of an 
amount described in paragraph (a), or 


Interpretation Bulletins: IT-396R: Interest income. 


(22) Deduction for [insurer’s] negative reserves — In com- 
puting an insurer’s income for a taxation year, there may be de- 
ducted the amount included under paragraph 12(1)(e.1) in comput- 
ing the insurer’s income for the preceding taxation year. 

Related Provisions: 87(2.2)— Amalgamation of insurance corporations; 
88(1)(g)(i) — Windup of subsidiary insurance corporation; 138(11.91)(d.1) — Compu- 
tation of income for non-resident insurer. See also at end of s. 20. 

History: Subsec. 20(22) added by 1997, c. 25, subsec. 5(3), applicable to 1996 et seq. 
Regulations: 1400(2) (negative reserves). 


(23) [Repealed under former Act] 


(24) Amounts paid for undertaking future obligations — 
Where an amount is included under paragraph 12(1)(a) in comput- 
ing a taxpayer’s income for a taxation year in respect of an under- 
taking to which that paragraph applies and the taxpayer paid a rea- 
sonable amount in a particular taxation year to another person as 
consideration for the assumption by that other person of the tax- 
payer’s obligations in respect of the undertaking, if the taxpayer and 
the other person jointly so elect, 


(a) the payment may be deducted in computing the taxpayer’s 
income for the particular year and no amount is deductible under 
paragraph (1)(m) or (m.1) in computing the taxpayer’s income 
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for that or any subsequent taxation year in respect of the under- 
taking; and 


(b) where the amount was received by the other person in the 
course of business, it shall be deemed to be an amount described 
in paragraph 12(1)(a). 

Related Provisions: 20(25) — Manner of election; 87(2)(j) — Amalgamations — 


special reserve; 220(3.2), Reg. 600 — Late filing or revocation of election. See also at 
end of s. 20. 


History: Subsec. 20(24) substituted by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
9(6), applicable to 1991 et seg. Subsec. 20(24) formerly read: 
(24) Where a taxpayer has under paragraph 12(1)(a) included in computing the 
taxpayer's income for a taxation year amounts in respect of services not rendered 
or goods not delivered before the end of the year and the taxpayer has paid a 
reasonable amount in a particular taxation year to another taxpayer for undertak- 
ing to provide those services or goods, if the payer and the recipient have jointly 
so elected, the following rules apply: 
(a) the payer may deduct the payment in computing the payer’s income for 
the particular year and no amount is deductible in respect of those services 
and goods under paragraph (1)(m) in computing the payer’s income for that 
or any subsequent taxation year; and 
(b) for the purposes of paragraph 12(1)(a), the recipient shall be deemed to 
have received the payment in the course of a business on account of services 
not rendered or goods not delivered before the end of the taxation year in 
which the recipient received the payment. 


Interpretation Bulletins: IT-154R: Special reserves; IT-321R: Insurance agents and 
brokers — unearned commissions (archived). 


Forms: T2 SCH 13: Continuity of reserves. 


(25) Manner of election — An election under subsection (24) 
shall be made by notifying the Minister in writing on or before the 
earlier of the days on or before which either the payer or the recipi- 
ent is required to file a return of income pursuant to section 150 for 
the taxation year in which the payment to which the election relates 
was made. 

Related Provisions: See at end of s. 20. 

Interpretation Bulletins: IT-154R: Special reserves. 


(26) Transition deduction re unpaid claims reserve — An 
insurer may deduct, in computing its income for its taxation year 
that includes February 23, 1994, such amount as the insurer claims 
not exceeding the amount prescribed to be the insurer’s unpaid 
claims reserve adjustment. 

Related Provisions: 12.3 — Net reserve inclusion; 20(7)(c) — Deduction for policy 
reserves; 87(2)(g.1) — Amalgamation; Reg. 1400 — Deduction for policy reserves. 
See also at end of s. 20. 

History: Subsec. 20(26) amended by 1995, c. 3, subsec. 7(3), applicable to taxation 
years that include February 23, 1994. Subsec. (26) formerly read: 


~ 
3! . 


(26) Deduction re net reserve adjustment — In computing the income from a 
business of a taxpayer who is an insurer or whose business includes the lending 
of money for the taxpayer’s first taxation year that commences after June 17, 
1987 and ends after 1987, there may be deducted an amount equal to the tax- 
payer’s prescribed amount of net reserve adjustment or such lesser amount as the 
taxpayer may claim. 


Regulations: 8100 (unpaid claims reserve adjustment). 


(27) Loans, etc., acquired in ordinary course of busi- 
ness — For the purposes of computing a deduction under para- 
graph (1)(1), (1.1) or (p) from the income for a taxation year of a 
taxpayer who was an insurer or whose ordinary business included 
the lending of money, a loan or lending asset or an instrument or 
commitment described in paragraph (1)(1.1) acquired from a person 
with whom the taxpayer did not deal at arm’s length for an amount 
equal to its fair market value shall be deemed to have been acquired 
by the taxpayer in the ordinary course of the taxpayer’s business of 
insurance or the lending of money where 


(a) the person from whom the loan or lending asset or instru- 
ment or commitment was acquired carried on the business of in- 
surance or the lending of money; and 

(b) the loan or lending asset was made or acquired or the instru- 
ment or commitment was issued, made or assumed by the per- 
son in the ordinary course of the person’s business of insurance 
or the lending of money. 

Related Provisions: See at end of s. 20. 


S. 20(30) 


Interpretation Bulletins: IT-442R: Bad debts and reserves for doubtful debts. 


(27.1) Application of subsecs. 13(21) and 138(12) — The 
definitions in subsections 13(21) and 138(12) apply to this section. 


Origin of subsec. 20(27.1): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
opening words of subsecs. 13(21) and 138(12)). 


(28) Deduction [for building] before available for use — In 
computing a taxpayer’s income from a business or property for a 
taxation year ending before the time a building or a part thereof 
acquired after 1989 by the taxpayer becomes available for use by 
the taxpayer, there may be deducted an amount not exceeding the 
amount by which the lesser of 


(a) the amount that would be deductible under paragraph (1)(a) 
for the year in respect of the building if subsection 13(26) did 
not apply, and 


(b) the taxpayer’s income for the year from renting the building, 
computed without reference to this subsection and before de- 
ducting any amount in respect of the building under paragraph 
(1)(a) 


exceeds 


(c) the amount deductible under paragraph (1)(a) for the year in 
respect of the building, computed without reference to this 
subsection, 


and any amount so deducted shall be deemed to be an amount de- 
ducted by the taxpayer under paragraph (1)(a) in computing the tax- 
payer’s income for the year. 


Related Provisions: 20(29) — Deduction before available for use. See also at end of 
s. 20. 


History: Subsec. 20(28) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 15(11), 
applicable to taxation years ending after 1989. 


(29) Idem — Where, because of subsection 18(3.1), a deduction 
would, but for this subsection, not be allowed to a taxpayer in re- 
spect of an outlay or expense in respect of a building, or part 
thereof, and the outlay or expense would, but for that subsection 
and without reference to this subsection, be deductible in computing 
the taxpayer’s income for a taxation year, there may be deducted in 
respect of such outlays and expenses in computing the taxpayer’s 
income for the year an amount equal to the lesser of 


(a) the total of all such outlays or expenses, and 
(b) the taxpayer’s income for the year from renting the building 


or the part thereof computed without reference to subsection 
(28) and this subsection. 


Related Provisions: 18(3.1)(a) — Costs relating to construction of building or own- 
ership of land. See also at end of s. 20. 


History: Subsec. 20(29) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 15(11). 
applicable in respect of outlays and expenses made or incurred after 1989. 


(30) Specified reserve adjustment — For the purpose of the 
description of N in subclause (1)(1)(@i)(D)(ID, the specified reserve 
adjustment for a loan of a taxpayer for a taxation year is the amount 
determined by the formula 


0.1(A x B x C/365) 
where 


A is the carrying amount of the impaired loan that is used or would 
be used in determining the interest income on the loan for the 
year in accordance with generally accepted accounting 
principles; 
is the effective interest rate on the loan for the year determined 
in accordance with generally accepted accounting principles; 
and 
C is the number of days in the year on which the loan is impaired. 
Related Provisions: See at end of s. 20. 
History: Subsec. 20(30) added by 1998, c. 19, subsec. 81(8), applicable 

(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before October 1997 
where the taxpayer elects in writing to have the amendment to para. 20(1)(1) (made 
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by 1998, c. 19, subsec. 81(4)) apply to the year and files the election with the 
Minister of National Revenue before October 1998. 


Related Provisions [s. 20]: 18 — Limitations on deductions; 67 — Expenses must 
be reasonable; 67.1 — Limitation on expenses for meals and entertainment; 67.3 — 
Limitation re motor vehicle expenses; 78 — Unpaid amounts; 104(5) — Deemed dis- 
position by a trust; 107.2 — Distribution by a retirement compensation arrangement, 
138(11.5)(k) — Transfer of business by non-resident insurer; 138(11.91)() — Compu- 
tation of income of non-resident insurer; 209 — “carved-out income’’(a). 


Definitions [s. 20]: “adjusted cost base” — 54, 248(1); “allowable capital loss” — 
38(b), 248(1); “amortized cost”, “amount” — 248(1); “amount payable’ — (in respect 
of a policy loan) 20(27.1), 138(12); “anniversary day’ — 12.2(11); 20(1.2); “annu- 
ity” —248(1); ‘“arm’s length” — 251(1); “assistance” — 79(4), 125.4(5), 248(16), 
(16.1), (18), (18.1); “authorized foreign bank” —248(1); “available for use’ — 
13(27)-(31), 248(19); “borrowed money” — 20(2), 20.1(1), 248(1); “business” — 
248(1);. “business-income tax” — 126(7); “calendar year” — Interpretation Act 
37(1)(a);’ “Canada” — 255; “Canadian oil and gas property expense” — 66.4(5), 
248(1); “Canadian partnership” — 102(1), 248(1); “capital cost” — 13(7)(7.4), 
70(12), 128.1(1)(c), 128.1(4)(c), 132.2(1)(d); “capital property” — 54, 248(1); “class 
of shares” — 248(6); ‘““consequence of the death” — 248(8); “controlled” — 256(5.1), 
(6), (6.1); “corporation” — 248(1), Interpretation Act 35(1); “cumulative eligible capi- 
tal” — 14(5), 248(1); “deferred amount” — 248(1); “deferred profit sharing plan” — 
147(1), 248(1); “depreciable property” — 13(21), 248(1); “disposition” — 13(21), 
20(27.1), 248(1); “dividend” — 248(1); “eligible capital property” — 54, 248(1); “em- 
ployee” — 248(1); “employees profit sharing plan” — 144(1), 248(1); “employer” — 
248(1); “excluded amount” — 20(1)(e)(iv.1); “exempt income” — 248(1); “fiscal pe- 
riod” — 249(2), 249.1; “foreign affiliate’ — 95(1), 248(1); “foreign tax” — 126(4.1); 
“goods and services tax” — 248(1); “immovable” — Quebec Civil Code art. 900-907; 
“income” — from business or property 9(1), (3); “income-averaging annuity contract”, 
“income bond”, “income debenture”, “individual”, “insurance corporation”, “in- 
surer” — 248(1); “interest in real property” — 248(4); “interest” — in respect of a pol- 
icy loan 20(27.1), 138(12); “interest paid” — 20(2.1); “inventory”, “lending asset’, 
“life insurance business” —248(1); “life insurance policy” — 20(2.2), 138(12), 
248(1); “majority interest partner” — 248(1); “mark-to-market property” — 142.2(1); 
“mineral resource”, “mining reclamation trust”, “Minister” — 248(1); “month” — Jn- 
terpretation Act 35(1); “motor vehicle” — 248(1); “movable” — Quebec Civil Code 
art. 900-907; “net cost of pure insurance” — 148(9)adjusted cost basis”L(a), Reg. 
308: “net income stabilization account” — 248(1); “non-business-income tax” — 
126(7); “non-resident”, “oil or gas well” — 248(1); “passenger vehicle”, “person” — 
248(1); “policy. loan” — 138(12); “prescribed” — 248(1); “prescribed annuity con- 
tract” — Reg. 304; “principal amount’ — 248(1); “proceeds of disposition” — 13(21), 
20(27.1); “property” — 248(1); “province” — Interpretation Act 35(1); “qualifying en- 
vironmental trust”, “registered pension plan” — 248(1); “registered retirement savings 
plan” — 146(1), 248(1); “registered supplementary unemployment benefit plan” — 
145(1), 248(1); “regulation” — 248(1); “resident”, “resident in Canada” — 250; “re- 
stricted financial institution”, “retirement compensation arrangement’, “salary deferral 
arrangement” — 248(1); “sectoral reserve” — 20(2.3); “series” — 248(10); “share”, 
“shareholder” — 248(1); “‘small business bond” — 15.2(3), 248(1); “small business de- 
velopment bond” — 15.1(3), 248(1); “specified individual” — 120.4(1), 248(1); “spec- 
ified percentage” — 20(2.4); “specified reserve adjustment” — 20(30); “split in- 
come” — 120.4(1), 248(1); “subsidiary controlled corporation”, “superannuation or 
pension benefit” — 248(1); “taxable Canadian corporation” — 89(1), 248(1); “taxable 
income” — 2(2), 248(1); “taxation year” — 11(2), 20(16.2), (16.3), 249; “taxpayer” — 
248(1); “testamentary trust” — 108(1), 248(1); “timber resource property” — 13(21), 
248(1); “Treasury Board’ — 248(1); “trust” — 104(1), 248(1, (3); “unit trust” — 
108(2), 248(1); “writing” — Interpretation Act 35(1); “year” — 11(2), 20(16.2), (16.3). 


1.T. Application Rules [s. 20]: 20(3)(b), 20(5)(b). 


20.01 (1) PHSP [private health services plan] premiums — 
Notwithstanding paragraphs 18(1)(a) and (h) and subject to subsec- 
tion (2), there may be deducted in computing an individual’s in- 
come for a taxation year from a business carried on by the indivi- 
dual and in which the individual is actively engaged on a regular 
and continuous basis, directly or as a member of a partnership, an 
amount payable by the individual or partnership in respect of the 
year as a premium, contribution or other consideration under a pri- 
vate health services plan in respect of the individual, the indivi- 
dual’s spouse or common-law partner or any person who is a mem- 
ber of the individual’s household if 


(a) in the year or in the preceding taxation year 


(i) the total of all amounts each of which is the individual’s 
income from such a business for a fiscal period that ends in 
the year exceeds 50% of the individual’s income for the year, 
or 


(ii) the individual’s income for the year does not exceed the 
total of $10,000 and the total referred to in subparagraph (i) 
in respect of the individual for the year, 


Part I, Division B 


on the assumption that the individual’s income from each busi- 
ness is computed without reference to this subsection and the 
individual’s income is computed without reference to this sub- 
section and subdivision e; and 


(b) the amount is payable under a contract between the indivi- 
dual or partnership and 


(i) a person licensed or otherwise authorized under the laws 
of Canada or a province to carry on in Canada an insurance 
business or the business of offering to the public its services 
as trustee, 


(ii) a person or partnership engaged in the business of offer- 
ing to the public its services as an administrator of private 
health services plans, or 


(iii) a person the taxable income of which is exempt under 
section 149 and that is a business or professional organiza- 
tion of which the individual is a member or a trade union of 
which the individual or a majority of the individual’s em- 
ployees are members. 
Related Provisions: 53(2)(c)(xii) — Reduction in ACB of partnership interest; 
118.2(2)(q) — Medical expense credit for premiums. 


interpretation Bulletins: IT-339R2: Meaning of “private health services plan”, IT- 
502: Employee benefit plans and employee trusts. 


(2) Limit — For the purpose of calculating the amount deductible 
under subsection (1) in computing an individual’s income for a tax- 
ation year from a particular business, 


(a) no amount may be deducted to the extent that 
(i) it is deducted under this section in computing another in- 
dividual’s income for any taxation year, or 


(ii) it is included in calculating a deduction under section 
118.2 in computing an individual’s tax payable under this 
Part for any taxation year; 


(b) where an amount payable under a private health services 
plan relates to a period in the year throughout which 


(1) each of one or more persons 


(A) is employed on a full-time basis (other than on a tem- 
porary or seasonal basis) in the particular business or in 
another business carried on by 


(I) the individual (otherwise than as a member of a 
partnership), 


(II) a partnership of which the individual is a majority 
interest partner, or 


(IL) a corporation affiliated with the individual, and 


(B) has accumulated not less than three months of service 
in that employment since the person last became so em- 
ployed, and 


(ii) the total number of persons employed in a business de- 
scribed in clause (i)(A), with whom the individual deals at 
arm’s length and to whom coverage is extended under the 
plan, is not less than 50% of the total number of persons each 
of whom is a person 


(A) who carries on the particular business or is employed 
in a business described in clause (i)(A), and 


(B) to whom coverage is extended under the plan, 
the amount so deductible in relation to the period shall not ex- 


ceed the individual’s cost of equivalent coverage under the plan — 
in respect of each employed person who deals at arm’s length © 


with the individual and who is described in subparagraph (i) in 
relation to the period; 


(c) subject to paragraph (d), where an amount payable under a 


private health services plan relates to a particular period in the | 
year, other than a period described in paragraph (b), the amount — 


so deductible in relation to the particular period shall not exceed 
the amount determined by the formula 


(A/365) x (B + C) 
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where 


A is the number of days in the year that are included in the par- 
ticular period, 


B is the product obtained when $1,500 is multiplied by the 
number of persons each of whom is covered under the plan, 
and 


(i) is the individual or the individual’s spouse or com- 
mon-law partner, or 


(ii) is a member of the individual’s household and has at- 
tained the age of 18 years before the beginning of the par- 
ticular period, and 


C. is the product obtained when $750 is multiplied by the num- 
ber of members of the individual’s household who, but for 
the fact that they have not attained the age of 18 years before 
the particular period began, would be included in computing 
the product under the description of B; and 


(d) where an amount payable under a private health services 
plan relates to a particular period in the year (other than a period 
described in paragraph (b)) and one or more persons with whom 
the individual deals at arm’s length are described in subpara- 
graph (b)(i) in relation to the particular period, the amount so 
deductible in relation to the particular period shall not exceed 
the lesser of the amount determined under the formula set out in 
paragraph (c) and the individual’s cost of equivalent coverage in 
respect of any such person in relation to the particular period. 


Related Provisions: 20.01(3) — Cost of equivalent coverage; 118,2(2)(q) — Medi- 
cal expense credit for premiums. 


(3) Equivalent coverage — For the purpose of subsection (2), an 
amount payable in respect of an individual under a private health 
services plan in relation to a period does not exceed the individual’s 
cost of equivalent coverage under the plan in respect of another per- 
son in relation to the period to the extent that, in relation to the 
period, the amount does not exceed the product obtained when 


(a) the amount that would be the individual’s cost of coverage 
under the plan if the benefits and coverage in respect of the indi- 
vidual, the individual’s spouse or common-law partner and the 
members of the individual’s household were identical to the be- 
nefits. and coverage made available in respect of the other per- 
son, the other person’s spouse or common-law partner and the 
members of the other person’s household 


is multiplied by 


(b) the percentage of the cost of coverage under the plan in re- 
spect of the other person that is payable by the individual or a 
partnership of which the individual is a member. 


History; [s: 20.01]: The opening words of subsec. 20.01(1), subpara. (i) of the 
description of B in para. 20.01(2)(c) and para. 20.01(3)(a) amended by 2000, c. 12, 
Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner’, applicable to 
2001 et seg., in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)“common-law partner”. 


S. 20.01 added by 1999, c. 22, s. 10, applicable to amounts that become payable after 
1997. 


Definitions [s. 20.01]: “affiliated” — 251.1; “amount” — 248(1); “arm’s length” — 


251(1); “business” — 248(1); “Canada” — 255, Interpretation Act 35(1); “common- 
law partner” — 248(1); “corporation” — 248(1), Interpretation Act 35(1); “cost of 
equivalent coverage’? — 20.01(3); “employed”, “employee”, “employment” — 248(1); 
“fiscal period” — 249.1; “immovable” — Quebec Civil Code art. 900-907; “indivi- 
dual”, “majority interest partner” — 248(1); “month” — Interpretation Act 35(1); “per- 
son”, “private health services plan’ — 248(1); “province” — Interpretation Act 35(1); 
“taxable income” — 248(1); “taxation year’? — 249. 


Interpretation Bulletins [s. 20.01]: See under 20.01(1) 


20.1 (1) Borrowed money used to earn income from pro- 
perty — Where 


(a) at any time after 1993 borrowed money ceases to be used by 
a taxpayer for the purpose of earning income from a capital pro- 
perty (other than real property or depreciable property), and 


S. 20.1(2) 


Proposed Amendment — 20.1(1)(a) 


Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
207(2), will amend para. 20:1(1)(a) by substituting “real or arimovable a for 
“real property”, to come into force on Royal Assent. 


Technical Notes: See under 124). 


(b) the amount of the borrowed money that was so used by the 
taxpayer immediately before that time exceeds the total of 


(i) where the taxpayer disposed. of the property at that time 
for an amount of consideration that is not less than the fair 
market value of the property at that time, the amount of the 
borrowed money used to acquire the consideration, 


(ii) where the taxpayer disposed of the property at that time 
and subparagraph (1) does not apply, the amount of the bor- 
rowed money that, if the taxpayer had received as considera- 
tion an amount of money equal to the amount by which the 
fair market value of the property at that time exceeds the 
amount included in the total by reason of subparagraph (iii), 
would be considered to be used to acquire the consideration, 


(iii) where the taxpayer disposed of the property at that time 
for consideration that includes a reduction in the amount of 
the borrowed money, the amount of the reduction, and 


(iv) where the taxpayer did not dispose of the property at that 
time, the amount of the borrowed money that, if the taxpayer 
had disposed of the property at that time and received as con- 
sideration an amount of money equal to the fair market value 
of the property at that time, would be considered to be used 
to acquire the consideration, 


an amount of the borrowed money equal to the excess shall, to the 
extent that the amount is outstanding after that time, be deemed to 
be used by the taxpayer for the purpose of earning income from the 


property. 


(2) Borrowed money used to earn income from busi- 
ness — Where at any particular time after 1993 a taxpayer ceases 
to carry on a business and,'as a consequence, borrowed money 
ceases to be used by the taxpayer for the purpose of earning income 
from the business, the following rules apply: 


(a) where, at any time (in this paragraph referred to as the “time 
of disposition”) at or after the particular time, the taxpayer dis- 
poses of property that was last used by the taxpayer in the busi- 
ness, an amount.of the borrowed money equal to the lesser of 


(i) the fair market value of the property at the time of disposi- 
tion, and 


(ii) the amount of the borrowed money outstanding at the 
time of disposition that is not deemed by this paragraph to 
have been used before the time of disposition to acquire any 
other property 


shall be deemed to have been used by the taxpayer immediately 
before the time of disposition to acquire the property; 


(b) subject to paragraph (a), the borrowed money shall, after the 
particular time, be deemed not to have been used to acquire pro- 
perty that was used by the taxpayer in the business; 


(c) the portion of the borrowed money outstanding at any time 
after the particular time that is not deemed by paragraph (a) to 
have been used before that subsequent time to acquire property 
shall be deemed to be used by the taxpayer at that subsequent 
time for the purpose of earning income from the business; and 


(d) the business shall be deemed to have fiscal periods after the 
particular time that coincide with the taxation years of the tax- 
payer, except that the first such fiscal period shall be deemed to 
begin at the end of the business’s last fiscal period that began 
before the particular time. 


Related Provisions: 20.1(3) — Deemed dispositions — rules. 


Selected Cases [subsec. 20.1(2)]: Ciebien v. R., [2002] 3 C.T.C. 2001 (TCC) 
(Interest deductible where borrowed funds used to acquire business property that had 
been lost by default). 


S. 20.1(3) 


(3) Deemed dispositions — For the purpose of paragraph (2)(a), 
(a) where a property was used by a taxpayer in a business that 
the taxpayer has ceased to carry on, the taxpayer shall be 
deemed to dispose of the property ‘at the time at which the tax- 
payer begins to use the property in another business or for any 
other purpose; 

(b) where a taxpayer, who has at any time ceased to carry on a 
business, regularly used a property in part in the business and in 
part for some other purpose, 


(i) the taxpayer shall be deemed to have disposed of the pro- 
perty at that time, and 


(ii) the fair market value of the property at that time shall be 
deemed to equal the proportion of the fair market value of 
the property at that time that the use regularly made of the 
property in the business was of the whole use regularly made 
of the property; and 


(c) where the taxpayer is a trust, subsections 104(4) to (5.2) do 
not apply. 


(4) Amount payable for property — Where an amount is paya- 
ble by a taxpayer for property, the amount shall be deemed, for the 
purposes of this section and, where subsection (2) applies with re- 
spect to the amount, for the purposes of this Act, to be payable in 
respect of borrowed money used by the taxpayer to acquire the 
property. 


interpretation Bulletins: [T-533: Interest deductibility and related issues. 


(5) Interest in partnership — For the purposes of this section, 
where borrowed money that has been used to acquire an interest in 
a partnership is, as a consequence, considered to be used at any time 
for the purpose of earning income from a business or property of 
the partnership, the borrowed money shall be deemed to be used at 
that time for the purpose of earning income from property that is the 
interest in the partnership and not to be used for the purpose of 
earning income from the business or property of the partnership. 


(6) Refinancings — Where at any time a taxpayer uses borrowed 
money to repay money previously borrowed that was deemed by 
paragraph (2)(c) immediately before that time to be used for the 
purpose of earning income from a business, 


(a) paragraphs (2)(a) to (c) apply with respect to the borrowed 
money; and 


(b) subsection 20(3) does not apply with respect to the borrowed 
money. 


Related Provisions [s. 20.1]: 20(3)— Use of borrowed money; 87(2)§.6) — 
Amalgamations — continuing corporation. 


History [s. 20.1]: S. 20.1 enacted by 1994, c. 21, s. 13, applicable after 1993. 
Definitions [s. 20.1]: “amount”, “borrowed money”, “business” — 248(1); “capital 
property” — 54, 248(1); “depreciable property” — 13(21), 248(1); “fiscal period’ — 
249.1; “property”, “taxpayer” — 248(1); “time of disposition” — 20.1(2)(a). 


Interpretation Bulletins: IT-533: Interest deductibility and related issues. 


Proposed Addition [on hold] — 20.1, 20.2 [December 
1991 version] : 


[The overall effect of the Dec. 20, 1991 proposed 20.1 and 20.2 
(unrelated to 20.1 and 20.2 enacted later) would be to allow a de- 
duction for interest on money borrowed by a corporation or partner- 
ship and used to make a distribution of retained earnings or capital. 
They have not been formally withdrawn by the Dept. of Finance but 
have been overtaken by the case law. New proposals on interest de- 
ductibility are being planned, in response to Ludco (SCC): see IT- 
533, proposed 3.1 and 20(1)(c) — ed.] 


20.2 (1) Interest — authorized foreign bank — interpreta- 
tion — The following definitions apply in this section. 


“branch advance” of an authorized foreign bank means an amount 
allocated or provided by, or on behalf of, the bank to, or for the 
benefit of, its Canadian banking business under terms that were 
documented, before the amount was so allocated or provided, to the 


Income Tax Act, Part I, Division B 


same extent as, and in a form similar to the form in which, the bank 
would ordinarily document a loan by it to a person with whom it 
deals at arm’s length. 


“branch financial statements” of an authorized foreign bank for a 
taxation year means the unconsolidated statements of assets and lia- 
bilities and of income and expenses for the year, in respect of its 
Canadian banking business, 


(a) that form part of the bank’s annual report for the year filed 
with the Superintendent of Financial Institutions as required 
under section 601 of the Bank Act, and accepted by the Superin- 
tendent, and 


(b) if no filing is so required for the taxation year, that are pre- 
pared in a manner consistent with the statements in the annual 
report or reports so filed and accepted for the period or periods 
in which the taxation year falls, 


except if the Minister demonstrates that the statements are not pre- 
pared in accordance with generally-accepted accounting principles 
in Canada as modified by any specifications applicable to the bank 
made by the Superintendent of Financial Institutions under subsec- 
tion 308(4) of the Bank Act (in this definition referred to as “modi- 
fied GAAP”), in which case it means the statements subject to such 
modifications as are required to make them comply with modified 
GAAP. 


Related Provisions: 115(1)(a)(ii) — Foreign bank’s Canadian income calculated 
using branch financial statements. 


“calculation period” of an authorized foreign bank for a taxation 
year means any one of a series of regular periods into which the 
year is divided in a designation by the bank in its return of income 
for the year or, in the absence of such a designation, by the 
Minister, 


(a) none of which is longer than 31 days; 


(b) the first of which commences at the beginning of the year 
and the last of which ends at the end of the year; and 


(c) that are, unless the Minister otherwise agrees in writing, con- 
sistent with the calculation periods designated for the bank’s 
preceding taxation year. 


(2) Formula elements — The following descriptions apply for 
the purposes of the formulae in subsection (3) for any calculation 
period in a taxation year of an authorized foreign bank: 


A is the amount of the bank’s assets at the end of the period; 


BA is the amount of the bank’s branch advances at the end of the 
period; 

IBA is the total of all amounts each of which is a reasonable 
amount on account of notional interest for the period, in respect 
of a branch advance, that would be deductible in computing the 
bank’s income for the year if it were interest payable by, and the 
advance were indebtedness of, the bank to another person and if 
this Act were read without reference to paragraph 18(1)(v) and 
this section; 


IL is the total of all amounts each of which is an amount on account 
of interest for the period in respect of a liability of the bank to 
another person or partnership that would be deductible in com- 
puting the bank’s income for the year if this Act were read with- 
out reference to paragraph 18(1)(v) and this section; and 


L is the amount of the bank’s liabilities to other persons and part- 
nerships at the end of the period. 


Related Provisions: 20.2(4) — Branch amounts; 20.2(5) — Notional interest for 
IBA. 


(3) Interest deduction — In computing the income of an author- 
ized foreign bank from its Canadian banking business for a taxation 
year, there may be deducted on account of interest for each calcula- 
tion period of the bank for the year, 


(a) where the total amount at the end of the period of its liabili- 
ties to other persons and partnerships and branch advances is 


146 


i i ee i 


Subdivision b — Income or Loss from a Business or Property 


95% or more of the amount of its assets at that time, an amount 
not exceeding 


(i) if the amount of liabilities to other persons and partner- 
ships at that time is less than 95% of the amount of its assets 
at that time, the amount determined by the formula 


IL + IBA x (0.95 x A—L)/BA 
and 


(ii) if the amount of those liabilities at that time is greater 
than or equal to 95% of the amount of its assets at that time, 
the amount determined by the formula 


IL x (0.95 x A)/L 
and 
(b) in any other case, the total of 
(1) the amount determined by the formula 


IL+IBA 
and 
(ii) the product of 


(A) the amount claimed by the bank, in its return of in- 
come for the year, not exceeding the amount determined 
by the formula 


(0.95 x A) —-(L+ BA) 
and 


(B) the average, based on daily observations, of the Bank 
of Canada bank rate for the period. 
Related Provisions: 18(1)(v)—No other interest deduction allowed; 20.2(2) — 
Formula element descriptions; 20.2(4) — Branch amounts; 218.2(2) — Part XIII.1 tax 
on taxable interest expense; 219 — Branch tax on Canadian branch; 257 — Formulas 
cannot calculate to less than zero. 


(4) Branch amounts — Only amounts that are in respect of an 
authorized foreign bank’s Canadian banking business, and that are 
recorded in the books of account of the business in a manner consis- 
tent with the manner in which they are required to be treated for the 
purposes of the branch financial statements, shall be used to 
determine 


(a) the amounts in subsection (2); and 


(b) the amounts in subsection (3) of an authorized foreign bank’s 
assets, liabilities to other persons and partnerships, and branch 
advances. 


(5) Notional interest — For the purposes of the description of 
IBA in subsection (2), a reasonable amount on account of notional 
interest for a calculation period in respect of a branch advance is the 
amount that would be payable on account of interest for the period 
by a notional borrower, having regard to the duration of the ad- 
vance, the currency in which repayment is required and all other 
terms, as adjusted by paragraph (c), of the advance, if 


(a) the borrower were a person that dealt at arm’s length with the 
bank, that carried on the bank’s Canadian banking business and 
that had the same credit-worthiness and borrowing capacity as 
the bank; 


(b) the advance were a loan by the bank to the borrower; and 


(c) any of the terms of the advance (excluding the rate of inter- 
est, but including the structure of the interest calculation, such as 
whether the rate is fixed or floating and the choice of any refer- 
ence rate referred to) that are not terms that would be made be- 
tween the bank as lender and the borrower, having regard to all 
the circumstances, including the nature of the Canadian banking 
business, the use of the advanced funds in the business and nor- 
mal risk management practices for banks, were instead terms 
that would be agreed to by the bank and the borrower. 

History [s. 20.2]: S. 20.2 added by 2001, c. 17, s. 14, applicable after June 27, 1999 


except that in its application to amounts allocated or provided before August 22, 2000, 
the definition “branch advance” shall be read as follows: 


“branch advance” of an authorized foreign bank at a particular time means an 
amount allocated or provided by, or on behalf of, the bank to, or for the benefit 


S. 20.3(1) wea 


of, its Canadian banking business under terms that were documented, on or 
before December 31, 2000, to the same extent as, and in a form similar to the 
form in which, the bank would ordinarily document a loan by it to a person with 
whom it deals at arm’s length. 


20.3 (1) Weak currency debt [Kiwi loans] — interpreta- 
tion — The definitions in this subsection apply in this section. 


“exchange date” in respect of a debt of a taxpayer that is at any 
time a weak currency debt means, if the debt is incurred or assumed 
by the taxpayer 


(a) in respect of borrowed money that is denominated in the fi- 
nal currency, the day that the debt that is incurred or assumed by 
the taxpayer; and 


(b) in respect of borrowed money that is not denominated in the 
final currency, or in respect of the acquisition of property, the 
day on which the taxpayer uses the borrowed money or the ac- 
quired property, directly or indirectly, to acquire funds that are, 
or to settle an obligation that is, denominated in the final 
currency. 


“hedge” in respect of a debt of a taxpayer that is at any time a weak 
currency debt means any agreement made by the taxpayer 


(a) that can reasonably be regarded as having been made by the 
taxpayer primarily to reduce the taxpayer’s risk, with respect to 
payments of principal or interest in respect of the debt, of fluctu- 
ations in the value of the weak currency; and 


(b) that is identified by the taxpayer as a hedge in respect of the 
debt in a designation in prescribed form filed with the Minister 
on or before the 30th day after the day the taxpayer enters into 
the agreement. 


“weak currency debt” of a taxpayer at a particular time means a 
particular debt in a foreign currency (in this section referred to as 
the “weak currency”’), incurred or assumed by the taxpayer at a time 
(in this section referred to as the “commitment time’’) after Febru- 
ary 27, 2000, in respect of a borrowing of money or an acquisition 
of property, where 


(a) any of the following applies, namely, 


(i) the borrowed money is denominated in a currency (in this 
section referred to as the “final currency’) other than the 
weak currency, is used for the purpose of earning income 
from a business or property and is not used to acquire funds 
in a currency other than the final currency, 


(11) the borrowed money or the acquired property is used, di- 
rectly or indirectly, to acquire funds that are denominated in 
a currency (in this section referred to as the “final currency’’) 
other than the weak currency, that are used for the purpose of 
earning income from a business or property and that are not 
used to acquire funds in a currency other than the final 
currency, 


(iii) the borrowed money or the acquired property is used, 
directly or indirectly, to settle an obligation that is denomi- 
nated in a currency (in this section referred to as the “final 
currency”) other than the weak currency, that is incurred or 
assumed for the purpose of earning income from a business 
or property and that is not incurred or assumed to acquire 
funds in a currency other than the final currency, or 


(iv) the borrowed money or the acquired property is used, 
directly or indirectly, to settle another debt of the taxpayer 
that is at any time a weak currency debt in respect of which 
the final currency (which is deemed to be the final currency 
in respect of the particular debt) is a currency other than the 
currency of the particular debt; 


(b) the amount of the particular debt (together with any other 
debt that would, but for this paragraph, be at any time a weak 
currency debt, and that can reasonably be regarded as having 
been incurred or assumed by the taxpayer as part of a series of 
transactions that includes the incurring or assumption of the par- 
ticular debt) exceeds $500,000; and 
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(c) either of the following applies, namely, 


(i) if the rate at which interest is payable at the particular 
time in the weak currency in respect of the particular debt is 
determined under a formula based on the value from time to 
time of a reference rate (other than a reference rate the value 
of which is established or materially influenced by the tax- 
payer), the interest rate at the commitment time, as deter- 
mined under the formula as though interest were then paya- 
ble, exceeds by more than two percentage points the rate at 
which interest would have been payable at the commitment 
time in the final currency if 


(A) the taxpayer had, at the commitment time, instead in- 
curred or assumed an equivalent amount of debt in the 
final currency on the same terms as the particular debt 
(excluding the rate of interest but including the structure 
of the interest calculation, such. as whether the rate is 
fixed or floating) with those modifications that the differ- 
ence in currency requires, and 


(B) interest on the equivalent amount of debt referred to 
in clause (A) was payable at the commitment time, or 


(ii) in any other case, the rate at which interest is payable at 
the particular time in the weak currency in respect of the par- 
ticular debt exceeds by more than two percentage points the 
rate at which interest would have been payable at the particu- 
lar time in the final currency if at the commitment time the 
taxpayer had instead incurred or assumed an equivalent 
amount of debt in the final currency on the same terms as the 
particular debt (excluding the rate of interest but including 
the structure of the interest calculation, such as whether the 
rate is fixed or floating), with those modifications that the 
difference in currency requires. 


(2) Interest and gain — Notwithstanding any other provision of 
this Act, the following rules apply in respect of a particular debt of 
a taxpayer (other than a corporation described in one or more of 
paragraphs (a), (b), (c) and (e) of the definition “specified financial 
institution” in subsection 248(1)) that is at any time a weak cur- 
rency debt: 


(a) no deduction on account of interest that accrues on the debt 
for any period that begins after the day that is the later of June 
30, 2000 and the exchange date during which it is a weak cur- 
rency debt shall exceed the amount of interest that would, if at 
the commitment time the taxpayer had instead incurred or as- 
sumed an equivalent amount of debt, the principal and interest in 
respect of which were denominated in the final currency, on the 
same terms as the particular debt (excluding the rate of interest 
but including the structure of the interest calculation, such as 
whether the rate is fixed or floating) have accrued on the 
equivalent debt during that period, with those modifications that 
the difference in currency requires; 


(b) the amount, if any, of the taxpayer’s gain or loss (in this sec- 
tion referred to as a “foreign exchange gain or loss”) for a taxa- 
tion year on the settlement or extinguishment of the debt that 
arises because of the fluctuation in the value of any currency 
shall be included or deducted, as the case may be, in computing 
the taxpayer’s income for the year from the business or the pro- 
perty to which the debt relates; and 


(c) the amount of any interest on the debt that was, because of 
this subsection, not deductible is deemed, for the purpose of 
computing the taxpayer’s foreign exchange gain or loss on the 
settlement or extinguishment of the debt, to be an amount paid 
by the taxpayer to settle or extinguish the debt. 


(3) Hedges — In applying subsection (2) in circumstances where a 
taxpayer has entered into a hedge in respect of a debt of the tax- 
payer that is at any time a weak currency debt, the amount paid or 
payable in the weak currency for a taxation year on account of in- 
terest on the debt, or paid in the weak currency in the year on ac- 
count of the debt’s principal, shall be decreased by the amount of 
any foreign exchange gain, or increased by the amount of any for- 
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eign exchange loss, on the hedge in respect of the amount so paid or 
payable. 


(4) Repayment of principal — If the amount (expressed in the 
weak currency) outstanding on account of principal in respect of a 
debt of the taxpayer that is at any time a weak currency debt is 
reduced before maturity (whether by repayment or otherwise), the 
amount (expressed in the weak currency) of the reduction is 
deemed, except for the purposes of determining the rate of interest 
that would have been charged on an equivalent loan in the final 
currency and applying paragraph (b) of the definition “weak cur- 
rency debt” in subsection (1), to have been a separate debt from the 
commitment time. 


History [s. 20.3]: S. 20.3 added by 2001, c. 17, s. 14, applicable to taxation years that 
end after February 27, 2000. 

By 2001, c. 17, subsec. 14(4), a designation described in para. (b) of the definition 
“hedge” in subsec. 20.3(1) is deemed to have been filed in a timely manner if it is filed 
on or before the later of July 31, 2000 and the 30th day after the day the taxpayer 
agrees to the hedge. 

Definitions [s. 20.3]: “amount”, “borrowed money”, “business” — 248(1); ““commit- 
ment time” — 20.3(1)“weak currency debt”; “corporation” — 248(1), Interpretation 
Act 35(1); “exchange date” — 20.3(1); “final currency” — 20.3(1)“weak  cur- 
rency”(a)(i)—(iii); “foreign currency” — 248(1); “hedge” — 20.3(1); “Minister”, “pre- 
scribed”, “property” — 248(1); “series of transactions” — 248(10); “specific financial 
institution” — 248(1); “taxation year” — 249; “taxpayer” —248(1); “weak currency”, 
“weak currency debt” — 20.3(1). 


21. (1) Cost of borrowed money — Where in a taxation year a 
taxpayer has acquired depreciable property, if the taxpayer elects 
under this subsection in the taxpayer’s return of income under this 
Part for the year, 


(a) in computing the taxpayer’s income for the year and for such 
of the 3 immediately preceding taxation years as the taxpayer 
had, paragraphs 20(1)(c), (d), (e) and (e.1) do not apply to the 
amount or to the part of the amount specified.in the taxpayer's 
election that, but for an election under this subsection in respect 
thereof, would be deductible in computing the taxpayer’s in- 
come (other than exempt income) for any such year in respect of 
borrowed money used to acquire the depreciable property or the 
amount payable for the depreciable property; and 


(b) the amount or the part of the amount, as the. case may be, 
described in paragraph (a) shall be added to the capital cost to 
the taxpayer of the depreciable property so acquired by the 
taxpayer. 
Related Provisions: 13(10) — Deemed capital cost of certain property; 13(21) — 
Definitions; 20(3) — Life insurance policy; 21(5) — Reassessments; 80(2)(b) — Ap- 
plication of debt forgiveness rules; 96(3)—Election by members of partnership; 
127(11.5)(b)(i) — Ignore s. 21 for purposes. of ITC qualified expenditures; 220(3.2), 
Reg. 600(a) — Late filing or revocation of election. 
History: Para. 21(1)(a) substituted by 1994, c. 7, Sch. IL (1991, c. 49), subsec. 16(1), 
applicable after 1987. Para. 21(1)(a) formerly read: 
(a) in computing the taxpayer’s income for the year and for such of the 3 imme- 
diately preceding taxation years as the taxpayer had, paragraphs 20(1)(c), (d) and 
(e) do not apply to the amount or to the part of the amount specified by the 
taxpayer in the election that, but for an election under this subsection in respect 
thereof, would have been deductible in computing the taxpayer’s income (other 
than exempt income) for any such year in respect of borrowed money, used to 
acquire the depreciable property or the amount payable for the depreciable pro- 
perty acquired by the taxpayer; and 


Interpretation Bulletins: See list at end of s. 21. 


Information Circulars: 92-1: Guidelines for accepting late, amended or revoked 
elections. 


Advance Tax Rulings: ATR-1: Transfer of legal title in land to bare trustee corpora- 
tion — mortgagee’s requirements sole reason for transfer. ; 


(2) Borrowed money used for exploration or develop- 
ment — Where. in a taxation year a taxpayer has used borrowed 
money for the purpose of exploration, development or the acquisi- 
tion of property and the expenses incurred by the taxpayer in re- 
spect of those activities are Canadian exploration and development 
expenses, Canadian exploration expenses, Canadian development 
expenses, Canadian oil and gas property expenses, foreign resource 
expenses in respect of a country, or foreign exploration and devel- 
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opment expenses, as the case may be, if the taxpayer so elects under 
this subsection in the taxpayer’s return of income for the year, 


(a) in computing the taxpayer’s income for the year and for such 
of the three immediately preceding taxation years as the tax- 
payer had, paragraphs 20(1)(c), (d), (e) and (e.1) do not apply to 
the amount or to the part of the amount specified in the tax- 
payer’s election that, but for that election, would be deductible 
in computing the taxpayer’s income (other than exempt income 
or income that is exempt from tax under this Part) for any such 
year in respect of the borrowed money used for the exploration, 
development or acquisition of property, as the case may be; and 


(b) the amount or the part of the amount, as the case may be, 
described in paragraph (a) is deemed to be Canadian exploration 
and development expenses, Canadian exploration expenses, Ca- 
nadian development expenses, Canadian oil and gas property ex- 
penses, foreign resource expenses in respect of a country, or for- 
eign exploration and development expenses, as the case may be, 
incurred by the taxpayer in the year. 
Related Provisions: 13(10) — Deemed capital cost of property; 13(21) — Defini- 
tions; 21(5)— Reassessments; 66(18)— Expenses incurred by _ partnerships; 
80(2)(b) — Application of debt forgiveness rules; 96(3) — Election by members of 
partnership; 220(3.2), Reg. 600(a) — Late filing or revocation of election. 
History: Subsec. 21(2) amended by 2001, c. 17, subsec. 15(1), applicable to taxation 
years that begin after 2000. The subsec. formerly read: 
(2) Where in a taxation year-a taxpayer has used borrowed money for the pur- 
pose of exploration, development or the acquisition of property and the expenses 
incurred by the taxpayer in respect thereof are Canadian exploration and devel- 
opment expenses, foreign exploration and development expenses, Canadian ex- 
ploration expenses, Canadian development expenses or Canadian oil and gas 
property expenses, as the case may be, if the taxpayer elects under this subsec- 
tion in the taxpayer’s return of income under this Part for the year, 
(a) in computing the taxpayer’s income for the year and for such of the 3 
immediately preceding taxation years as the taxpayer had, paragraphs 
20(1)(c), (d), (e) and (e.1) do not apply to the amount or to the part of the 
amount specified in the taxpayer’s election that, but for an election under 
this subsection in respect thereof, would be deductible in computing the tax- 
payer's income (other than exempt income) for any such year in respect of 
the borrowed money used for the exploration, development or acquisition of 
property, as the case may be; and 
(b) the amount or the part of the amount, as the case may be, described in 
paragraph (a) shall be deemed to be Canadian exploration and development 
expenses, foreign exploration and development expenses, Canadian explora- 
tion expenses, Canadian development expenses or Canadian oil and gas pro- 
perty expenses, as the case may be, incurred by the taxpayer in the year. 
Para. 21(2)(a) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 16(2), applicable 
after 1987. Para. 21(2)(a) formerly read: 
(a) in computing the taxpayer’s income for the year and for such of the 3 imme- 
diately preceding taxation years as the taxpayer had, paragraphs 20(1)(c), (d) and 
(e) do not apply to the amount or to the part of the amount specified by the 
taxpayer in the election that, but for an election under this subsection in respect 
thereof, would have been deductible in computing the taxpayer’s income (other 
than exempt income) for any such year in respect of the borrowed money used 
for the exploration, development or acquisition of property, as the case may be; 
and 
Interpretation Bulletins: See list at end of s. 21. 


Information Circulars: 92-1: Guidelines for accepting late, amended or revoked 
elections. 


(3) Borrowing for depreciable property — In computing the 
income of a taxpayer for a particular taxation year, where the 
taxpayer 

(a) in any preceding taxation year 


(i) made an election under subsection (1) in respect of bor- 
rowed money used to acquire depreciable property or an 
amount payable for depreciable property acquired by the tax- 
payer, or 
(ii) was, by virtue of subsection 18(3.1), required to include 
an amount in respect of the construction of a depreciable pro- 
perty in computing the capital cost to the taxpayer of the de- 
preciable property, and 
(b) in each taxation year, if any, after that preceding taxation 
year and before the particular year, made an election under this 
subsection covering the total amount that, but for an election 


S. 21(4) 


under this subsection in respect thereof, would have been de- 
ductible in computing the taxpayer’s income (other than exempt 
income) for each such year in respect of the borrowed money 
used to acquire the depreciable property or the amount payable 
for the depreciable property acquired by the taxpayer, 


if an election under this subsection is made in the taxpayer’s return 
of income under this Part for the particular year, paragraphs 
20(1)(c), (d), (e) and (e.1) do not apply to the amount or to the part 
of the amount specified in the election that, but for an election 
under this subsection in respect thereof, would be deductible in 
computing the taxpayer’s income (other than exempt income) for 
the particular year in respect of the borrowed money used to acquire 
the depreciable property or the amount payable for the depreciable 
property acquired by the taxpayer, and the amount or part of the 
amount, as the case may be, shall be added to the capital cost to the 
taxpayer of the depreciable property. 
Related Provisions: 96(3)—Election by members of _ partnership: 
127(11.5)(b)(i) — Ignore s. 21 for purposes of ITC qualified expenditures; 220(3.2), 
Reg. 600(a) — Late filing or revocation of election. 
History: That portion of subsec. 21(3) following para. (b) substituted by 1994, c. 7, 
Sch. II (1991, ¢. 49), subsec. 16(3), applicable after 1987. That portion formerly read: 
if the taxpayer elects under this subsection in the taxpayer’s return of income 
under this Part for the particular year, paragraphs 20(1)(c), (d) and (e) do not 
apply to the amount or to the part of the amount specified by the taxpayer in the 
election that, but for an election under this subsection in respect thereof, would 
have been deductible in computing the taxpayer’s income (other than exempt 
income) for the particular year in respect of the borrowed money used to acquire 
the depreciable property or the amount payable for the depreciable property ac- 
quired by the taxpayer, and the said amount or part of the amount, as the case 
may be, shall be added to the capital cost to the taxpayer of the depreciable pro- 
perty so acquired [by the taxpayer]. 
Interpretation Bulletins: See list at end of s. 21. 


(4) Borrowing for exploration, etc. — In computing the in- 
come of a taxpayer for a particular taxation year, where the 
taxpayer 
(a) in any preceding taxation year made an election under sub- 
section (2) in respect of borrowed money used for the purpose of 
exploration, development or acquisition of property, 


(b) in each taxation year, if any, after that preceding taxation 
year and before the particular year, made an election under this 
subsection covering the total amount that, but for that election, 
would have been deductible in computing the taxpayer’s income 
(other than exempt income or income that is exempt from tax 
under this Part) for each such year in respect of the borrowed 
money used for the exploration, development or acquisition of 
property, as the case may be, and 


(c) so elects in the taxpayer’s return of income for the particular 
year, 

the following rules apply: 
(d) paragraphs 20(1)(c), (d), (e) and (e.1) do not apply to the 
amount or to the part of the amount specified in the election that, 
but for the election, would be deductible in computing the tax- 
payer’s income (other than exempt income or income that is ex- 
empt from tax under this Part) for the particular year in respect 
of the borrowed money used for the exploration, development or 
acquisition of property, and 
(e) the amount or part of the amount, as the case may be, is 
deemed to be Canadian exploration and development expenses, 
Canadian exploration expenses, Canadian development ex- 
penses, Canadian oil and gas property expenses, foreign re- 
source expenses in respect of a country, or foreign exploration 
and development expenses, as the case may be, incurred by the 
taxpayer in the particular year. 

Related Provisions: 96(3) — Election by members of partnership; 220(3.2), Reg. 

600(a) — Late filing or revocation of election. 


History: The portion of subsec. 21(4) after para. (a) amended by 2001, c. 17, subsec. 
15(2), applicable to taxation years that begin after 2000. That portion formerly read: 


(b) in each taxation year, if any, after that preceding taxation year and before 
the particular year, made an election under this subsection covering the total 
amount that, but for an election under this subsection in respect thereof, 
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would have been deductible in computing the taxpayer’s income (other than 
exempt income) for each such year in respect of the borrowed money used 
for the exploration, development or acquisition of property, as the case may 
be, 


if an election under this subsection is made in the taxpayer’s return of income 
under this Part for the particular year, paragraphs 20(1)(c), (d). (e) and (e.1) do 
not apply to the amount or to the part of the amount specified in the election that, 
but for an election under this subsection in respect thereof, would be deductible 
in computing the taxpayer’s income (other than exempt income) for the particu- 
lar year in respect of the borrowed money used for the exploration, development 
or acquisition of property, and the amount or part of the amount, as the case may 
be. shall be deemed to be Canadian exploration and development expenses, for- 
eign exploration and development expenses, Canadian exploration expenses, Ca- 
nadian development expenses or Canadian oil and gas property expenses, as the 
case may be, incurred by the taxpayer in the particular year. 


That portion of subsec. 21(4) following para. (b) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 16(4), applicable after 1987. That portion formerly read: 


if the taxpayer elects under this subsection in the taxpayer’s return of income 

under this Part for the particular year, paragraphs 20(1)(c), (d) and (e) do not 
apply to the amount or to the part of the amount specified by the taxpayer in the 
election that, but for an election under this subsection in respect thereof would 
have been deductible in computing the taxpayer’s income (other than exempt 
income) for the particular year in respect of the borrowed money used for the 
exploration, development or acquisition of property, and the said amount or part 
of the amount, as the case may be, shall be deemed to be Canadian exploration 
and development expenses, foreign exploration and development expenses, Ca- 
nadian exploration expenses, Canadian development expenses or Canadian oil 
and gas property expenses, as the case may be, incurred by the taxpayer in the 
particular year. 


Interpretation Bulletins: See list at end of s. 21. 


(5) Reassessments — Notwithstanding any other provision of 
this Act, where a taxpayer has made an election in accordance with 
the provisions of subsection (1) or (2), such reassessments of tax, 
interest or penalties shall be made as are necessary to give effect 
thereto. 


Selected Cases [s. 21]: Saskatchewan Wheat Pool vy. R., [1999] 2 C.T.C. 369 
(FCA); leave to appeal to SCC refused (Apr. 13, 2000), File 27346 (ITC should not be 
higher for taxpayer who capitalizes interest); Lornex Mining Corp. Ltd. v. Canada, 
[1996] 3 C.T.C. 309 (FCTD) (“Exempt income” includes income exempt under s. 28 of 
ITAR, 1971). 


Definitions [s. 21]: “amount”, “borrowed money” — 248(1); “Canadian exploration 
expense” — 66.1(6), 248(1); “Canadian exploration and development expenses” — 
66(15), 248(1); “Canadian development expense” — 66.2(5), 248(1); “Canadian oil 
and gas property expense” — 66.4(5), 248(1); “depreciable property” — 13(21), 
248(1); “exempt income” — 248(1); “foreign exploration and development ex- 
penses” — 66(15), 248(1); “prescribed”, “‘property”, “regulation” — 248(1); “taxation 
year” — 11(2), 249; “taxpayer” — 248(1). 

Interpretation Bulletins [s. 21]: IT-109R2: Unpaid amounts; IT-121R3: Election to 
capitalize cost of borrowed money (archived); IT-142R3: Settlement of debts on the 
winding-up of a corporation; IT-341R3: Expenses of issuing or selling shares, units in a 
trust, interests in a partnership or syndicate, and expenses of borrowing money; IT- 
360R2: Interest payable in a foreign currency. 


Ceasing to Carry on Business 


22. (1) Sale of accounts receivable [on sale of business] — 
Where a person who has been carrying on a business has, in a taxa- 
tion year, sold all or substantially all the property used in carrying 
on the business, including the debts that have been or will be in- 
cluded in computing the person’s income for that year or a previous 
year and that are still outstanding, and including the debts arising 
from loans made in the ordinary course of the person’s business if 
part of the person’s ordinary business was the lending of money and 
that are still outstanding, to a purchaser who proposes to continue 
the business which the vendor has been carrying on, if the vendor 
and the purchaser have executed jointly an election in prescribed 
form to have this section apply, the following rules are applicable: 


(a) there may be deducted in computing the vendor’s income for 
the taxation year an amount equal to the difference between the 
face value of the debts so sold (other than debts in respect of 
which the vendor has made deductions under paragraph 
20(1)(p)), and the consideration paid by the purchaser to the 
vendor for the debts so sold; 
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(b) an amount equal to the difference described in paragraph (a) 
shall be included in computing the purchaser’s income for the 
taxation year; 


(c) the debts so sold shall be deemed, for the purposes of 
paragraphs 20(1)(1) and (p), to have been included in computing 
the purchaser’s income for the taxation year or a previous year 
but no deduction may be made by the purchaser under paragraph 
20(1)(p) in respect of a debt in respect of which the vendor has 
previously made a deduction; and 


(d) each amount deducted by the vendor in computing income 
for a previous year under paragraph 20(1)(p) in respect of any of 
the debts so sold shall be deemed, for the purpose of paragraph 
12(1)(i), to have been so deducted by the purchaser. 
Related Provisions: 13(8) — Disposition of depreciable property after ceasing to 
carry on business; 22(2)— Required statement by vendor and purchaser; 96(3) — 
Election by members of partnership. 
Interpretation Bulletins: IT-188R: Sale of accounts receivable; IT-291R3: Transfer 
of property to a corporation under subsection 85(1); IT-433R: Farming or fishing — 
use of cash method; IT-442R: Bad debts and reserve for doubtful debts; IT-471R: 
Merger of partnership; IT-488R2: Winding-up of 90%-owned taxable Canadian corpo- 
rations (archived). 


Forms: 12022: Election in respect of the sale of debts receivable. 


(2) Statement by vendor and purchaser — An election exe- 
cuted for the purposes of subsection (1) shall contain a statement by 
the vendor and the purchaser jointly as to the consideration paid for 
the debts sold by the vendor to the purchaser and that statement 
shall, subject to subsection 69(1), as against the Minister, be bind- 
ing upon the vendor and the purchaser in so far as it may be rele- 
vant in respect of any matter arising under this Act. 

Definitions [s. 22]: “amount”, “business”, “Minister”, “person”, “prescribed”, “pro- 
perty” — 248(1); “taxation year” — 11(2), 249. 


23. (1) Sale of inventory — Where, on or after disposing of or 
ceasing to carry on a business or a part of a business, a taxpayer has 
sold all or any part of the property that was included in the inven- 
tory of the business, the property so sold shall, for the purposes of 
this Part, be deemed to have been sold by the taxpayer in the course 
of carrying on the business. 


Related Provisions: 12.4 — Bad debt inclusion on sale of inventory. 


Selected Cases [subsec. 23(1)]: Terminal Dock and Warehouse Co. Ltd. v. MNR, 
[1968] C.T.C. 78 (Exch.) (Sale at discount not capital loss). 


Interpretation Bulletins: IT-287R2: Sale of inventory; IT-457R: Election by profes- 
sionals to exclude work in progress from income. 


(2) [Repealed under former Act] 


(3) Reference to property in inventory — A reference in this 
section to property that was included in the inventory of a business 
shall be deemed to include a reference to property that would have 
been so included if the income from the business had not been com- 
puted in accordance with the method authorized by subsection 
28(1) or paragraph 34(a). 

Definitions [s. 23]: “business” — 248(1); “inventory” — 23(3), 248(1); “Minister”, 
“person”, “property”, “taxpayer” — 248(1). 


24. (1) Ceasing to carry on business [deduction for 
cumulative eligible capital] — Notwithstanding paragraph 
18(1)(b), where at any time after a taxpayer ceases to carry on a 
business the taxpayer no longer owns any property that was eligible 
capital property in respect of the business and that has value, in 
computing the taxpayer’s income for taxation years ending after 
that time, 


(a) there shall be deducted, for the first such taxation year, the 
amount of the taxpayer’s cumulative eligible capital in respect 
of the business at that time; 


(b) no amount may be deducted under paragraph 20(1)(b) in re- 
spect of the business; 


(c) for the purposes of determining the value of P in the defini- 
tion “cumulative eligible capital” in subsection 14(5), the 
amount deducted by the taxpayer under paragraph (a) shall be 
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deemed to be an amount deducted under paragraph 20(1)(b) in 
computing the taxpayer’s income from the business for the taxa- 
tion year that included that time; and 


(d) for the purposes of subsection 14(1), section 14 shall be read 

without reference to subsection 14(4). 
Related Provisions: 10(12) — Where non-resident ceases to use inventory in busi- 
ness; 13(8)— Disposition of depreciable property after ceasing to carry on business; 
14(12) — Limitation where affiliated person acquires the property; 20(1)(hh.1) — De- 
duction for repayment of assistance relating to eligible capital expenditure after ceasing 
to carry on business; 24(2) — Business carried on by spouse or controlled corporation; 
25 — Fiscal period for individual proprietor of business disposed of; 28(1)(g) — De- 
duction from farming or fishing income when using cash method; 70(5.1) — Eligible 
capital property of deceased taxpayer; 107(2)(f) — Capital interest distribution by per- 
sonal or prescribed trust; Reg. 8103(6) — Mark-to-market — transition inclusion on 
ceasing to carry on business; Reg. 9204(5) — Residual portion of specified debt obli- 
gation on ceasing to carry on business. 
History: Subsec. 24(1) amended by 1994, c. 7, Sch. II (1991, ¢. 49), s. 17, applicable 
after July 13, 1990, Subsec. 24(1) formerly read: 


24. (1) Notwithstanding paragraph 18(1)(b), where a taxpayer has ceased to carry 
on a business, in computing the taxpayer’s income for the taxpayer’s taxation 
year in which the taxpayer so ceased to carry on the business, 


(a) there shall be deducted the amount of the taxpayer’s cumulative eligible 
capital in respect of the business at the time the taxpayer so ceased to carry 
on the business; 


(b) no amount is deductible by virtue of paragraph 20(1)(b) in respect of the 
business; 


(c) notwithstanding the definition “cumulative eligible capital” in subsection 
14(5), the taxpayer’s cumulative eligible capital in respect of the business 
immediately after the time the taxpayer so ceased to carry on the business 
shall be deemed to be nil; and 


(d) for the purposes of subsection 14(1), section 14 shall be read without 
reference to subsection 14(4). 


Interpretation Bulletins: IT-123R6: Transactions involving eligible: capital pro- 
perty; IT-291R3: Transfer of property to a corporation under subsection 85(1); IT- 
313R2: Eligible capital property — rules where a taxpayer has ceased carrying on a 
business or has died; IT-488R2: Winding-up of 90%-owned taxable Canadian corpora- 
tions (archived). 


(2) Business carried on by spouse [or common-law 
partner] or controlled corporation — Notwithstanding subsec- 
tion (1), where at any time an individual ceases to carry on a busi- 
ness and thereafter the individual’s spouse or common-law partner, 
or a corporation controlled directly or indirectly in any manner 
whatever by the individual, carries on the business and acquires all 
of the property that was eligible capital property in respect of the 
business owned by the individual before that time and that had 
value at that time, 


(a) in computing the individual’s income for the individual’s 
first taxation year ending after that time, subsection (1) shall be 
read without reference to paragraph (1)(a) and the reference in 
paragraph (1)(c) to “the amount deducted by the taxpayer under 
paragraph (a)” shall be read as a reference to “an amount equal 
to the taxpayer’s cumulative eligible capital in respect of the 
business immediately before that time”; 


(b) in computing the cumulative eligible capital of the spouse or 
common-law partner or the corporation, as the case may be, in 
respect of the business, the spouse or common-law partner or 
corporation shall be deemed to have acquired an eligible capital 
property and to have made an eligible capital expenditure at that 
time at a cost equal to 4 of the total of 


(i) the cumulative eligible capital of the taxpayer in respect 
of the business immediately before that time, and 


(ii) the amount, if any, determined for F in the definition “cu- 
mulative eligible capital” in subsection 14(5) in respect of 
the business of the individual at that time; 


(c) for the purposes of determining the cumulative eligible capi- 
tal in respect of the business of the spouse or common-law part- 
ner or corporation after that time, an amount equal to the amount 
determined under subparagraph (b)(ii) shall be added to the 
amount otherwise determined in respect thereof for P in the defi- 
nition “cumulative eligible capital” in subsection 14(5); and 


S. 24(3) 


(d) for the purpose of determining after that time the amount 
required to be included under paragraph 14(1)(b) in computing 
the income of the spouse, the common-law partner or the corpo- 
ration in respect of any subsequent disposition of property of the 
business, there shall be added to the amount otherwise deter- 
mined for Q in the definition “cumulative eligible capital” in 
subsection 14(5) the amount, if any, determined for Q in that 
definition in respect of the business of the individual immedi- 
ately before the individual ceased to carry on business. 

Related Provisions: 14(12) — Certain property deemed not acquired by affiliated 

person; 25 — Fiscal period for individual proprietor of business disposed of; 256(5.1), 

(6.2) — Controlled directly or indirectly. 


History: Para. 24(2)(d) amended by 2001, c. 17, s. 16, applicable to taxation years that 
end after February 27, 2000. The para. formerly read: 


(d) for the purposes of determining after that time 


(i) the amount deemed by subparagraph 14(1)(a)(v) to be the spouse’s or 
common-law partner’s taxable capital gain, and 


(ii) the amount to be included under subparagraph 14(1)(a)(v) or paragraph 
14(1)(b) in computing the income of the spouse or common-law partner or 
corporation 


in respect of any subsequent disposition of property of the business, there shall 
be added to the amount otherwise determined for Q in the second formula in the 
definition “cumulative eligible capital” in subsection 14(5) the amount, if any, 
determined for Q in that formula in respect of the business of the individual 
immediately before the individual ceased to carry on the business. 


The opening words of subsec. 24(2), paras. 24(2)(b) and (c) and subpara. 24(2)(d)(ii) 
amended by 2000, c. 12, Sch. 2, s. 1 to replace “spouse” with “spouse or common-law 
partner’, and subpara. 24(2)(d)(i) amended by Sch. 2, s. 7 to replace “spouse’s” with 
“spouse’s or common-law partner’s”, applicable to 2001 et seg., to come into force on 
a day to be fixed by order of the Governor in Council. See also the transitional rules 
reproduced in the History to 248(1)“common-law partner”. 


Subpara. 24(2)(d)(ii) amended by 1995, c. 3, s. 8, applicable to fiscal periods that end 
after February 22, 1994. Subpara. (ii) formerly read: 
(ii) the amount to be included under paragraph 14(1)(b) in computing the income 
of the spouse or corporation 
Para. 24(2)(a) amended to substitute “in respect of the business” for “in respect of pro- 
perty”, and para. (d) added, by 1994, c. 7, Sch. VII (1993, c. 24), subsecs. 10(1) and 
(2), applicable after July 13, 1990. 


Subsec. 24(2) amended by 1994, c. 7, Sch. HI (1991, c. 49), s. 17, applicable after July 
13,1990. Subsec. 24(2) formerly read: 


(2) Where business carried on by spouse or controlled corporation — Not- 
withstanding subsection (1), where an individual has ceased to carry on a busi- 
ness and thereafter the individual’s spouse, or a corporation controlled directly or 
indirectly in any manner whatever by the individual, has carried on the business, 


(a) in computing the individual’s income for the individual’s taxation year in 
which the individual so ceased to carry on the business, the provisions of 
subsection (1) shall be read without reference to paragraph (1)(a) and as if 
the reference in paragraph (1)(c) to “the time the taxpayer so ceased to carry 
on the business” were read as a reference to “the end of the taxation year in 
which the taxpayer so ceased to carry on the business”; and 


(b) in computing the cumulative eligible capital in respect of the business of 
the spouse or the corporation, as the case may be, at any time after the end of 
the taxation year in which the individual so ceased to carry on the business, 
there shall be included the amount of the individual’s cumulative eligible 
capital in respect thereof at the end of that taxation year. 


(3) Where partnership has ceased to exist — Notwithstand- 
ing subsection (1), where at any time a partnership ceases to exist in 
circumstances to which neither subsection 98(3) nor subsection 
98(5) applies, there may be deducted, in computing the income for 
the first taxation year beginning after that time of a taxpayer who 
was a member of the partnership immediately before that time, an 
amount determined by the formula 
B 


Ax= 
Cc 


where 


A. is the amount that would, had the partnership continued to exist, 
have been deductible under subsection (1) in computing its 
income; 

Bis the fair market value of the taxpayer’s interest in the partner- 
ship immediately before that time; and 


S. 24(3) 


C. is the fair market value of all interests in the partnership imme- 
diately before that time. 


History: Subsec. 24(3) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 10(3), 
applicable after July 13, 1990. 


Definitions [s. 24]: “amount”, “business”, “common-law partner” — 248(1); “con- 
trolled directly or indirectly” — 256(5.1), (6.2): “corporation” — 248(1), Interpreta- 
tion Act 35(1); “cumulative eligible capital’ — 14(5), 248(1): “eligible capital pro- 
perty” — 54, 248(1); “individual”, “property” — 248(1); “taxation year” — 11(2), 249; 
“taxpayer” — 248(1). 


24.1 [Repealed] 


History: S. 24.1 repealed by 1996, c. 21, s. 6, applicable to appointments made after 
1995. S. 24.1 formerly read: 


24.1 Judges — Where in a taxation year a taxpayer has been appointed a judge 
by the Governor General or the Governor in Council or by the lieutenant gover- 
nor in council of a province and the taxpayer elects in the taxpayer's return of 
income under this Part for the year to have this section apply to the computation 
of the taxpayer’s income, 


(a) the taxpayer’s income from a professional practice for a fiscal period 
ending in that taxation year and commencing in the preceding taxation year 
shall be deemed to be that proportion of such income that the number of 
months in the taxation year during which the taxpayer was not a judge is of 
the number of months in the fiscal period: and 


(b) the amount by which the taxpayer’s income for that taxation year from 
the taxpayer’s professional practice, computed without reference to this sec- 
tion, exceeds the amount that is deemed by paragraph (a) to be the tax- 
payer’s income for the fiscal period shall be deemed to be income of the 
taxpayer in the immediately following taxation year. 


25. (1) Fiscal period of business disposed of by indivi- 
dual — Where an individual was the proprietor of a business and 


disposed of it during a fiscal period of the business, the fiscal period | 
| serve for guarantees; 26(4) — Minister’s rules; 33.1 — International banking centres; 


may, if the individual so elects and subsection 249.1(4) does not 
apply in respect of the business, be deemed to have ended at the 
time it would have ended if the individual had not disposed of the 
business during the fiscal period. 


Related Provisions: 13(8) — Disposition of depreciable property after ceasing to 
carry on business; 14(1) — Inclusion of eligible capital amount in income; 99(2) — 
Parallel rule where partnership ceases to exist. 


History: Subsec. 25(1) amended by 1996, c. 21, s. 7, applicable to fiscal periods that 
begin after 1994. The subsec. formerly read: 


(1) Fiscal period for individual proprietor of business disposed of — Where 
an individual was the proprietor of a business and disposed of it during a fiscal 
period of the business, the fiscal period may, if the individual so elects, be 
deemed to have ended at the time it would have ended if the individual had not 
disposed of the business during the fiscal period. 


Interpretation Bulletins: IT-179R: Change of fiscal period: IT-313R2: Eligible 
capital property — rules where a taxpayer has ceased carrying on a business or has 
died. 


Information Circulars: 76-19R3: Transfer of property to a corporation under section 
85. 


(2) Election — An election under subsection (1) is not valid unless 
the individual, at the time when the fiscal period of the business 
would, if the election were valid, be deemed to have ended, is resi- 
dent in Canada. 


(3) Dispositions in the extended fiscal period — Where sub- 
section (1) applies in respect of a fiscal period of a business of an 
individual, for the purpose of computing the individual’s income for 
the fiscal period, 


(a) section 13 shall be read without reference to subsection 
13(8); and 


(b) section 24 shall be read without reference to paragraph 
24(1)(d). 


Interpretation Bulletins: IT-313R2: Eligible capital property — rules where a tax- 
payer has ceased carrying on a business or has died; IT-478R2: CCA — recapture and 
terminal loss. 


Definitions [s. 25]: “business” — 248(1); “Canada” — 255; “fiscal period’ — 249.1; 
“individual” — 248(1): “resident in Canada” — 94(3)(a)(viii), 250 


50; “taxpayer” — 
248(1). 
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Special Cases 


26. (1) Banks — inclusions in income — There shall be in- 
cluded in computing the income of a bank for its first taxation year 
that commences after June 17, 1987 and ends after 1987 the total of 


(a) the total of the specific provisions of the bank, as deter- 
mined, or as would be determined if such a determination were 
required, under the Minister’s rules, as at the end of its immedi- 
ately preceding taxation year, 


(b) the total of the general provisions of the bank, as determined, 
or as would be determined if such a determination were re- 
quired, under the Minister’s rules, as at the end of its immedi- 
ately preceding taxation year, 


(c) the amount, if any, by which 


(i) the amount of the special provision for losses on trans- 
border claims of the bank, as determined, or as would be de- 
termined if such a determination were required, under the 
Minister’s rules, that was deductible by the bank under sub- 
section (2) in computing its income for its immediately pre- 
ceding taxation year 


exceeds 


(ii) that part of the amount determined under subparagraph 
(i) that was a realized loss of the bank for that immediately 
preceding taxation year, and 


(d) the amount, if any, of the tax allowable appropriations ac- 
count of the bank, as determined, or as would be determined if 
such a determination were required, under the Minister’s rules, 
at the end of its immediately preceding taxation year. 


Related Provisions: 20(1)(1) — Reserve for doubtful accounts; 20(1)(1.1) — Re- 


87(2)(g.1) — Amalgamation — continuing corporation; 142.2-142.6 — Additional 
rules for financial institutions; 142.7 — Foreign banks — conversion from subsidiary 
to branch; 248(1)*authorized foreign bank” — Foreign bank branches. 


(2) Banks — deductions from income — In computing the in- 
come for a taxation year of a bank, there may be deducted an 
amount not exceeding the total of 


(a) that part of the total of the amounts of the five-year average 
loan loss experiences of the bank, as determined, or as would be 
determined if such a determination were required, under the 
Minister’s rules, for all taxation years before its first taxation 
year that commences after June 17, 1987 and ends after 1987 
that is specified by the bank for the year and was not deducted 
by the bank in computing its income for any preceding taxation 
year, 


(b) that part of the total of the amounts transferred by the bank 
to its tax allowable appropriations account, as permitted under 
the Minister’s rules, for all taxation years before its first taxation 
year that commences after June 17, 1987 and ends after 1987 
that is specified by the bank for the year and was not deducted 
by the bank in computing its income for any preceding taxation 
year, 


(c) that part of the amount, if any, by which 


(i) the amount of the special provision for losses on trans- 
border claims, as determined, or as would be determined if 
such a determination were required, under the Minister’s 
rules, that was deductible by the bank under this subsection 
in computing its income for its last taxation year before its 
first taxation year that commences after June 17, 1987 and 
ends after 1987 


exceeds 


(ii) that part of the amount determined under subparagraph 
(i) that was a realized loss of the bank for that last taxation 
year 


that is specified by the bank for the year and was not deducted 
by the bank in computing its income for any preceding taxation 
year, 
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(d) where the tax allowable appropriations account of the bank 
at the end of its last taxation year before its first taxation year 
that commences after June 17, 1987 and ends after 1987, as de- 
termined, or as would be determined if such a determination 
were required, under the Minister’s rules, is a negative amount, 
that part of such amount expressed as a positive number that is 
specified by the bank for the year and was not deducted by the 
bank in computing its income for any preceding taxation year, 
and 


(e) that part of the total of the amounts calculated in respect of 
the bank for the purposes of the Minister’s rules, or that would 


(b) for the purposes of s. 187.61, and subsec. 191.4(3) after 1987; 
(c) for the purpose of s. 190.211, after May 23, 1985; and 
(d) for all other purposes, after April 26, 1995. 


The subsec. formerly read: 


(1) Application of Part to Crown corporations — This’ Pat applies to a pre- 
scribed federal Crown corporation as if any income or loss from 


(a) a business carried on by the corporation as agent of Her Majesty, and 
(b) a property of Her Majesty administered by. the corporation, 


were an income or loss, as the case. may be, of the corporation therefrom. 


Interpretation Bulletins: IT-347R2: Crown corporations (archived). 


be calculated for the purposes of those rules if such a calculation | (2) Presumption — Notwithstanding any other provision of this 
were required, under Procedure 8 of the Procedures for the De- | Act, a prescribed federal Crown corporation and any corporation 
termination of the Provision for Loan Losses as set out in Ap- | controlled by such a corporation are each deemed not to be a private 


pendix 1 of those rules, for all taxation years before its first taxa- | corporation and paragraphs 149(1)(d) to (d.4) do not apply to those 
tion year that commences after June 17, 1987 and ends after corporations. 


1987 that is specified by the bank for the year and was not de- 


Related Provisions: 181.71, 190.211 — Capital taxes apply to prescribed federal 


ducted by the bank in computing its income for any preceding Crown corporations; 187.61, 191.4(3) — Part IV:1 and VI.1 taxes on preferred share 


taxation year. dividends apply to prescribed federal Crown corporations; 256(6), (6.1) — Meaning of 
Related Provisions: 20.2—Foreign bank branch— interest deduction; <gontrol. 
87(2)(g.1) — Amalgamation — continuing corporation. History: Subsec.,27(2)}.amended by 2001, c. 17; s..17, applicable to taxation years and 


(3) Write-offs and recoveries — In computing the income of a 
bank, the following rules apply: 


(a) any amount that was recorded by the bank as a realized loss 
or a write-off of an asset that was included by the bank in the 
calculation of an amount deductible under the Minister’s rules, 


fiscal periods that begin after 1998. The subsec. formerly read: 


(2) Notwithstanding any other provision of this Act, a prescribed federal Crown 
corporation and any corporation controlled by such a corporation shall be 
deemed not to be a private corporation and paragraph 149(1)(d) does not apply 
thereto. 


Regulations: 7100 (prescribed federal Crown corporation). 


or would have been included in the calculation of such an | Interpretation Bulletins: IT-347R2: Crown corporations (archived). 


amount if such a calculation had been required, for any taxation 
year before its first taxation year that commences after June 17, 
1987 and ends after 1987, shall, for the purposes of paragraph 
12(1)G) and section 12.4, be deemed to have been deducted by 
the bank under paragraph 20(1)(p) in computing its income for 
the year for which it was so recorded; and 


(3) Transfers of land for disposition — Where land of Her 
Majesty has been transferred to a prescribed federal Crown corpora- 
tion for purposes of disposition, the acquisition of the property by 
the corporation and any disposition thereof shall be deemed not to 
have been in the course of the business carried on by the 
corporation. 


(b) any amount that was recorded by the bank as a TECOVETY of a Interpretation Bulletins: IT-347R2: Crown corporations (archived). 


realized loss or a write-off of an asset that was included by the 


Definitions [s. 27]: “business” — 248(1); “controlled” — 256(6), (6.1); “corpora- 


bank in the calculation of an amount deductible under the Min- tion” — 248(1), Interpretation Act 35(1); “Her Majesty” — Interpretation Act 35(1); 
ister’s rules, or would have been included in the calculation of | “private corporation’ — 89(1); 248(1); “property” — 248(1). 


such an amount if such a calculation had been required, for any 


taxation year before its first taxation year that commences after | 28, (1) Farming or fishing business [cash method] — For 
June 17, 1987 and ends after 1987 shall, for the purposes of sec- | the purpose of computing the income of a taxpayer for a taxation 
tion 12.4, be deemed to have been included by the bank under | year from a farming or fishing business, the income from the busi- 
paragraph 12(1)(1) in computing its income for the year for | ness for that year may, if the taxpayer so elects, be computed in 


which it was so recorded. 


(4) Definition of “Minister’s rules” — For the purposes of this 
section, ““Minister’s rules” means the Rules for the Determination of 
the Appropriations for Contingencies of a Bank issued under the 
authority of the Minister of Finance pursuant to section 308 of the 
Bank Act for the purposes of subsections (1) and (2) of this section. 
Definitions [s. 26]: “amount”, “bank” — 248(1); “Minister’s rules” — 26(4); “taxa- 
tion year” — 249. 


27. (1) Application of Part | to Crown corporation — This 
Part applies to a federal Crown corporation as if 


(a) any income or loss from a business carried on by the corpo- 
ration as agent of Her Majesty, or from a property of Her Maj- 
esty administered by the corporation, were an income or loss of 
the corporation from the business or the property, as the case 
may be; and 
(b) any property, obligation or debt of any kind whatever held, 
administered, entered into or incurred by the corporation as 
agent of Her Majesty were a property, obligation or debt, as the 
case may be, of the corporation. 
Related Provisions: 124(3) — No tax abatement for income earned in a province; 
181(1) — Meaning of “long-term debt”; 181.71, 190.211 — Capital taxes apply to fed- 
eral Crown corporations; 187.61, 191.4(3) — Part IV.1 and VI.1 taxes on preferred 
share dividends apply to federal Crown corporations. 
History: Subsec. 27(1) amended by 1998, c. 19, s. 82, applicable 
(a) for the purpose of s. 181.71, to taxation years that end after June 1989; 


accordance with a method (in this section referred to as the “cash 
method”) whereby the income therefrom for that year shall be 
deemed to be an amount equal to the total of 


(a) all amounts that 
(i) were received in the year, or are deemed by this Act to 
have been received in the year, in the course of carrying on 
the business, and 
(ii) were in payment of or on account of an amount that 
would, if the income from the business were not computed in 
accordance with the cash method, be included in computing 
income therefrom for that or any other year, and 
(b) with respect to a farming business, such amount, if any, as is 
specified by the taxpayer in respect of the business in the tax- 
payer’s return of income under this Part for the year, not exceed- 
ing the amount, if any, by which 
(i) the fair market value at the end of the year of inventory 
owned by the taxpayer in connection with the business at that 
time 
exceeds 
(ii) the amount determined under paragraph (c) for the year, 


(c) with respect to a farming business, the amount, if any, that is 
the lesser of 
(i) the taxpayer’s loss from the business for the year com- 
puted without reference to this paragraph and to paragraph 
(b), and 
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(ii) the value of inventory purchased by the taxpayer that was 
owned by the taxpayer in connection with the business at the 
end of the year, and 


(d) the total of all amounts each of which is an amount included 


in computing the taxpayer’s income for the year from the busi- 
ness because of subsection 13(1), 14(1), 80(13) or 80.3(3) or ©): 


minus the total of 
(e) all amounts, other than amounts described in section 30, that 


(i) were paid in the year, or are deemed by this Act to have 
been paid in the year, in the course of carrying on the 
business, 


(ii) in the case of amounts paid, or deemed by this Act to 
have been paid, for inventory, were in payment of or on ac- 
count of an amount that would be deductible in computing 
the income from the business for the year or any other taxa- 
tion year if that income were not computed in accordance 
with the cash method, and 


(iii) in any other case, were in payment of or on account of 
an amount that would be deductible in computing the income 
from the business for a preceding taxation year, the year or 
the following taxation year if that income were not computed 
in accordance with the cash method, 


(e.1) all amounts, other than amounts described in section 30, 
that 


(i) would be deductible in computing the income from the 
business for the year if that income were not computed in 
accordance with the cash method, 


(ii) are not deductible in computing the income from the bus- 
iness for any other taxation year, and 


(iii) were paid in a preceding taxation year in the course of 
carrying on the business, 


(f) the total of all amounts each of which is the amount, if any, 
included under paragraph (b) or (c) in computing the taxpayer’s 
income from the business for the immediately preceding taxa- 
tion year, and 


(g) the total of all amounts each of which is an amount deducted 
for the year under paragraph 20(1)(a), (b) or (uu), subsection 
20(16) or 24(1), section 30 or subsection 80.3(2) or (4) in re- 
spect of the business, 


except that paragraphs (b) and (c) do not apply in computing the 
income of the taxpayer for the taxation year in which the taxpayer 
dies. 


Related Provisions: 20(7)(b) —No reserve available under 20(1)(m) when using 
cash method; 23(3) — Reference to property included in inventory; 28(2) — Limita- 
tion where business carried on jointly with other persons; 28(4) — Non-resident; 
29-31 — Additional special rules for farmers; 34.2(2)(a) — Para. 28(1)(b) ignored for 
purposes of 1995 stub period income; 76(1) — Security in satisfaction of income debt; 
79(3)F(b)(v)(B)(II) — Proceeds of disposition to debtor on surrender of property — 
unpaid interest included under 28(1)(e); 80(1)“excluded obligation’(b) — Obligation 
not subject to debt forgiveness rules; 80.3 — Income deferral from destruction of live- 
stock or drought-induced sales of breeding animals; 85(1)(c.2) — Transfer of property 
to corporation by shareholders; 87(2)(b) — Amalgamations — inventory; 88(1.6) — 
Winding-up; 248(1)“cash method” — Definition applies to entire Act. 


History: Para. 28(1)(d) amended by 1998, c. 19, subsec. 83(1), applicable to taxation 
years that end after February 21, 1994. The para. formerly read: 


(d) the total of all amounts each of which is an amount included in computing 
the taxpayer’s income for the year from the business because of subsection 
13(1), 14(1), 80(13) or (17) or 80.3(3) or (5), 


Subpara. 28(1)(e)(ii) amended and subpara. (iii) and para. (e.1) added by 1998, c. 19, 
subsec. 83(2), applicable to amounts paid after April 26, 1995, other than amounts paid 
pursuant to an agreement in writing made by the payer on or before April 26, 1995. 
Subpara. (11) formerly read: 
(ji) were in payment of or on account of an amount that would, if the income 
from the business were not computed in accordance with the cash method, be 
deductible in computing income therefrom for that or any other taxation year, 


Paras. 28(1)(d) and (g) amended by 1995, c. 21, subsecs. 7(1), (2), applicable to taxa- 
tion years that end after February 21, 1994. Those paras. formerly read: 
(d) the total of all amounts each of which is an amount included in computing 


the taxpayer’s income for the year from the business by reason of subsection 
13(1), 14(1) or 80.3(3) or (5), 
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(g) the total of all amounts each of which is an amount deducted for the year as 
permitted under paragraph 20(1)(a) or (b), subsection 20(16) or 24(1), section 30 
or subsection 80.3(2) or (4) in respect of the business, 


That portion of subsec. 28(1) following para. (g) added by 1994, c. 7, Sch. If (1991, c. 
49), subsec. 18(1), applicable to fiscal periods beginning after 1988. 


Selected Cases [subsec. 28(1)]: Dansereau v. R., [2000] 1 C.T.C. 2582 (TCC) 
(Cash basis cannot be denied simply because business is complicated); Hadler Turkey 
Farms Inc. v. R., [1986] 1 C.T.C. 81 (FCTD) (Switch to cash option not permitted 
when taxpayer filed on accrual basis); Pollon v. R., [1984] C.T.C. 131 (FCTD) (Where 
income derived from farming, despite not physically taking part in operations, taxpay- 
ers operating independent businesses permitted to compute income on cash basis). 


Regulations: 1700-1704 (capital cost allowance rates for pre-1972 property of farm- 
ing or fishing business). 


Interpretation Bulletins: IT-154R: Special reserves; IT-184R: Deferred cash 
purchase tickets issued by Canadian Wheat Board; IT-291R3: Transfer of property to a 
corporation under subsection 85(1); IT-373R2: Woodlots, IT-427R: Livestock of farm- 
ers; IT-526: Farming — cash method inventory adjustments. 


Forms: RC4060: Farming income and the CAIS program [guide]; T1163: Statement 
A —CAIS program information and statement of farming activities for individuals; 
T1164: Statement B — CAIS program information and statement of farming activities 
for additional farming operations; T1165: Statement of farming activities for Ontario 
self directed risk management (SDRM); T1175: Calculation of CCA and business-use- 
of-home expenses; T1273: Statement A— Harmonized CAIS program information 
and statement of farming activities for individuals; T1274: Statement B — Harmonized 
CAIS program information and statement of farming activities for additional farming 
operations; T1275: CAIS additional information and adjustment request form; T2034: 
Election to establish inventory unit prices for animals; T2042: Statement of farming 
activities; T2121: Statement of fishing activities; T4003: Farming income [guide]; 
T4004: Fishing income [guide]; TD3F: Fisher’s election for tax deductions at source. 


(1.1) Acquisition of inventory — Where at any time, and in cir- 
cumstances where paragraph 69(1)(a) or (c) applies, a taxpayer ac- 
quires inventory that is owned by the taxpayer in connection with a 
farming business the income from which is computed in accordance 
with the cash method, for the purposes of this section an amount 
equal to the cost to the taxpayer of the inventory shall be deemed 


(a) to have been paid by the taxpayer at that time and in the 
course of carrying on that business, and 


(b) to be the only amount so paid for the inventory by the 
taxpayer, 


and the taxpayer shall be deemed to have purchased the inventory at 
the time it was so acquired. 


History: Subsec. 28(1.1) added by 1994, c. 7, Sch. IT (1991, c. 49), subsec. 18(3), 
applicable to taxation years and fiscal periods ending after 1990. 


Interpretation Bulletins: IT-427R: Livestock of farmers. 
Forms: T2034: Election to establish inventory unit prices for animals. 


History [former subsec. 28(1.1)]: Former subsec. 28(1.1) repealed by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 18(2), applicable to fiscal periods beginning after 1988. 
Former subsec. 28(1.1) had read: 


(1.1) Inventory — For the purposes of subsection (1), inventory owned in con- 
nection with a farming business means property that would have been included 
as inventory of the business if the income from the business had not been com- 
puted in accordance with the cash method, and includes livestock but does not 
include animals included in a taxpayer’s basic herd (within the meaning assigned 
by section 29). 


(1.2) Valuation of inventory — For the purpose of paragraph 
(1)(c) and notwithstanding section 10, inventory of a taxpayer shall 
be valued at any time at the lesser of the total amount paid by the 
taxpayer at or before that time to acquire it (in this section referred 
to as its “cash cost”) and its fair market value, except that an animal 
(in this section referred to as a “specified animal”) that is a horse or, 
where the taxpayer has so elected in respect thereof for the taxation 
year that includes that time or for any preceding taxation year, is a 
bovine animal registered under the Animal Pedigree Act, shall be 
valued 


(a) at any time in the taxation year in which it is acquired, at 
such amount as is designated by the taxpayer not exceeding its 
cash cost to the taxpayer and not less than 70% of its cash cost’ 
to the taxpayer; and | 


| 
; 
: 
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(b) at any time in a subsequent taxation year, at such amount as 
is designated by the taxpayer not exceeding its cash cost to the 
taxpayer and not less than 70% of the total of 


(i) its value determined under this subsection at the end of 
the preceding taxation year, and 


(ii) the total amount paid on account of the purchase price of 
the animal during the year. 
Related Provisions: 85(1)(c.2) — Transfer of property to corporation by sharehold- 
ers; 88(1.6) — Winding-up. 
History: Subsec. 28(1.2) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 18(4), 
applicable to fiscal periods commencing after 1988. Subsec. 28(1.2) formerly read: 


(1.2) For the purpose of paragraph (1)(c) and notwithstanding section 10, inven- 
tory of a taxpayer shall be valued at any time at the lesser of the amount paid by 
the taxpayer at or before that time to acquire it (in this section referred to as its 
“cash cost’) and its fair market value, except that an animal (in this section re- 
ferred to as a “specified animal”) that is a horse or, where the taxpayer so elects 
in respect thereof, is a bovine animal registered under the Animal Pedigree Act 
shall be valued 


(a) at any time in the taxation year in which it is acquired, at such amount as 
is designated by the taxpayer not exceeding its cash cost to the taxpayer and 
not less than 70% of its cash cost to the taxpayer; and 


(b) at any time in any subsequent taxation year, at such amount as is desig- 
nated by the taxpayer not exceeding its cash cost to the taxpayer and not less 
than 70% of its value determined under this subsection at the end of the 
preceding taxation year. 


Regulations: 1801, 1802 (valuation of inventory). 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


Forms: 12034: Election to establish inventory unit prices for animals. 


(1.3) Short fiscal period — For each taxation year that is less 
than 51 weeks, the reference in subsection (1.2) to “70” shall be 
read as a reference to the number determined by the formula 


A 
_( 30 =| 
ee ( 365 


where 
A is the number of days in the taxation year. 


(2) Where joint farming or fishing business — Subsection 
(1) does not apply for the purpose of computing the income of a 
taxpayer for a taxation year from a farming or fishing business car- 
ried on by the taxpayer jointly with one or more other persons, un- 
less each of the other persons by whom the business is jointly car- 
ried on has elected to have his or her income from the business for 
that year computed in accordance with the cash method. 


(3) Concurrence of Minister — Where a taxpayer has filed a re- 
turn of income under this Part for a taxation year wherein the tax- 
payer’s income for that year from a farming or fishing business has 
been computed in accordance with the cash method, income from 
the business for each subsequent taxation year shall, subject to the 
other provisions of this Part, be computed in accordance with that 
method unless the taxpayer, with the concurrence of the Minister 
and on such terms and conditions as are specified by the Minister, 
adopts some other method. 


(4) Non-resident — Notwithstanding subsections (1) and (5), 
where at the end of a taxation year a taxpayer who carried on a 
business the income from which was computed in accordance with 
the cash method is non-resident and does not carry on that business 
in Canada, an amount equal to the total of all amounts each of 
which is the fair market value of an amount outstanding during the 
year as or on account of a debt owing to the taxpayer that arose in 
the course of carrying on the business and that would have been 
included in computing the taxpayer’s income for the year if the 
amount had been received by the taxpayer in the year, shall (to the 
extent that the amount was not otherwise included in computing the 
taxpayer’s income for the year or a preceding taxation year) be in- 
cluded in computing the taxpayer’s income from the business 


(a) for the year, if the taxpayer was non-resident throughout the 
year; and 
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(b) for the part of the year throughout which the taxpayer was 
resident in Canada, if the taxpayer was resident in Canada at any 
time in the year. 


Related Provisions: 28(5) — Accounts receivable; 128.1(4)(b) — Deemed disposi- 
tion of property where taxpayer ceases to be resident in Canada; 253 — Extended 
meaning of “carrying on business in Canada”. 


History: Paras. 28(4)(a) and (b) amended by 2001, c. 17, subsec. 18(1), applicable to 
1998 et seq. The paras. formerly read: 


(a) for the year, if section 114 is not applicable; or 


(b) if section 114 is applicable, for the period or periods referred to in paragraph 
114(a) in respect of the year. 


Subsec. 28(4) substituted by 1994, c. 7, Sch. I (1991, c. 49), subsec. 18(5), applicable 
with respect to taxpayers who cease to reside in Canada or who cease to carry on busi- 
ness in Canada after July 13, 1990. Subsec. 28(4) formerly read: 


(4) Change in residence — Where a taxpayer who, at a time when the tax- 
payer was a resident of Canada, carried on a business the income from which 
was computed in accordance with the method authorized by subsection (1) has, 
on or after disposing of or ceasing to carry on the business or a part of the busi- 
ness, ceased to be a resident of Canada in a taxation year, an amount equal to the 
value, at the time the taxpayer ceased to be a resident of Canada, of 


(a) such.part of the property that would have been included in the inventory 
of the business or the part of the business if the income from the business 
had not been computed in accordance with the method authorized by subsec- 
tion (1) as remained the property of the taxpayer at the time the taxpayer 
ceased to be a resident of Canada, and 


(b) such part of amounts outstanding at the time the taxpayer ceased to be a 
resident of Canada as or on account of debts owing to the taxpayer that arose 
in the course of carrying on the business as would have been included in 
computing the taxpayer’s income for the year if the amounts had been re- 
ceived by the taxpayer in the year at a time when the taxpayer was a resident 
of Canada, 
shall be included in computing the taxpayer’s income 

(c) for the year, if section 114 is not applicable, or 
(d) if section 114 is applicable, for the period or periods in the year referred 
to in paragraph 114(a). 

Interpretation Bulletins: IT-427R: Livestock of farmers. 


(4.1) [Repealed] 


History: Subsec. 28(4.1) repealed by 2001, c. 17, subsec. 18(2), applicable after De- 
cember 23, 1998. The subsec. formerly read: 
(4.1) Idem — Notwithstanding subsection (1), where at any time in a taxation 
year 
(a) a taxpayer who carried on a business the income from which is computed 
in accordance with the cash method is non-resident, and 
(b) a property that was inventory owned by the taxpayer in connection with 
the business is not used in connection with a business carried on in Canada 
by the taxpayer (other than inventory sold in the course of carrying on the 
business), 
the taxpayer shall (except where this subsection applied in respect of the pro- 
perty at an earlier time) be deemed to have disposed of the property at that time 
in the course of carrying on the business for proceeds of disposition equal to its 
fair market value at that time and an amount equal to those proceeds shall be 
included in computing the taxpayer’s income from the business 
(c) for the year, if section 114 does not apply, or 
(d) if section 114’applies, for the period or periods in the year referred to in 
paragraph 114(a). 
Subsec. 28(4.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 18(5), applicable 
with respect to taxpayers who cease to reside in Canada after July 13, 1990 and with 
respect to property that ceases after July 13, 1990 to be used in connection with a 
business carried on in Canada. 


(5) Accounts receivable — There shall be included in comput- 
ing the income of a taxpayer for a taxation year such part of an 
amount received by the taxpayer in the year, on or after disposing 
of or ceasing to carry on a business or a part of a business, for, on 
account or in lieu of payment of, or in satisfaction of debts owing to 
the taxpayer that arose in the course of carrying on the business as 
would have been included in computing the income of the taxpayer 
for the year had the amount so received been received by the tax- 
payer in the course of carrying on the business. 

Definitions [s. 28]: “amount”, “business” — 248(1), 253; “Canada” — 255; “cash 
method” — 28(1), 248(1); “farming”, “inventory”, “Minister”, “non-resident”, “per- 
son”, “property” — 248(1); “specified animal” — 28(1.2); “taxation year” — 11(2), 
249; “taxpayer” — 248(1). 
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Interpretation Bulletins [s. 28]: IT-156R: Feedlot operators (archived); IT-188R: 
Sale of accounts receivable; IT-433R: Farming or fishing — use of cash method; IT- 
505: Mortgage foreclosures and conditional sales repossessions (archived); IT-526: 
Farming — cash method inventory adjustments, 


29. (1) Disposition of animal of basic herd class — Where a 
taxpayer has a basic herd of a class of animals and disposes of an 
animal of that class in the course of carrying on a farming business 
in a taxation year, if the taxpayer so elects in the taxpayer’s return 
of income under this Part for the year the following rules apply: 


(a) there shall be deducted in computing the taxpayer’s basic 
herd of that class at the end of the year such number as is desig- 
nated by the taxpayer in the taxpayer’s election, not exceeding 
the least of 


(i) the number of animals of that class so disposed of by the 
taxpayer in that year, 


(ii) ‘/1o of the taxpayer’s basic herd of that class on December 
31, 1971, and 


(iii) the taxpayer’s basic herd of that class of animal at the 
end of the immediately preceding taxation year; and 


(b) there shall be deducted in computing the taxpayer’s income 
- from the farming business for the taxation year the product ob- 
tained when 


(i) the number determined under paragraph (a) in respect of 
the taxpayer’s basic herd of that class for the year 


is multiplied by 


(ii) the quotient obtained when the fair market value on De- 
cember 31, 1971 of the taxpayer’s animals of that class on 
that day is divided by the number of the taxpayer’s animals 
of that class on that day. 


Related Provisions: 28(1)(b) — Optional inclusion of inventory in income; 96(3) — 
Election by members of partnership. 


Forms: T2034: Election to establish inventory unit prices for animals. 


(2) Reduction in basic herd — Where a taxpayer carries on a 
farming business in a taxation year and the taxpayer’s basic herd of 
any class at the end of the immediately preceding year, minus the 
deduction, if any, required by paragraph (1)(a) to be made in com- 
puting the taxpayer’s basic herd of that class at the end of the year, 
exceeds the number of animals of that class owned by the taxpayer 
at the end of the year, 


(a) there shall be deducted in computing the taxpayer’s basic 
herd of that class at the end of the year the number of animals 
comprising the excess, and 


(b) there shall be deducted in computing the taxpayer’s income 
from the farming business for the taxation year the product ob- 
tained when 


(i) the number of animals comprising the excess 
is multiplied by 


(ii) the quotient obtained when the fair market value on De- 
cember 31,1971 of the taxpayer’s animals of that class on 
that day is divided by the number of the taxpayer’s animals 
of that class on that day. 


(3) Interpretation — For the purposes of this section, 


(a) a taxpayer’s “basic herd” of any class of animals at a particu- 
lar time means such number of the animals of that class that the 
taxpayer had on hand at the end of [the taxpayer’s] 1971 taxa- 
tion year as were, for the purpose of assessing the taxpayer’s tax 
under this Part for that year, accepted by the Minister, as a con- 
sequence of an application made by the taxpayer, to be capital 
properties and not to be stock-in-trade, minus the numbers, if 
any, required by virtue of this section to be deducted in comput- 
ing the taxpayer’s basic herd of that class at the end of taxation 
years of the taxpayer ending before the particular time; 
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(b) “class of animals” means animals of a particular species, 
namely, cattle; horses, sheep or swine, that are 


(i) purebred animals of that species for which a certificate of 
registration has been issued by a person recognized by breed- 
ers in Canada of purebred animals of that species to be the 
registrar of the breed to which such animals belong, or issued 
by the Canadian National Livestock Records Corporation, or 


(ii) animals of that species other than purebred animals de- 
scribed in subparagraph (1), ; 
each of which descriptions in subparagraphs (i) and (ii) shall be 
deemed to be of separate classes, except that where the number 
of the taxpayer’s animals described in subparagraph (1) or (ii), as 
the case may be, of a particular species is not greater than 10% 
of the total number of the taxpayer’s animals of that species that 
would otherwise be of two separate classes by virtue of this par- 
agraph, the taxpayer’s animals described in subparagraphs (i) 
and (ii) of that species shall be deemed to be of a single class; 

and 


(c) in determining the number of animals of any class on hand at 
any time, an animal shall not be included if it was acquired for a 
feeder operation, and an animal shall be included only if its ac- 
tual age is not less than, 


(i) in the case of cattle, 2 years, 
(ii) in the case of horses, 3 years, and, 
(iii) in the case of sheep or swine, one year, 


except that 2 animals of a class under the age specified in sub- 
paragraph (i), (ii) or (iii), as the case may be, shall be counted. as 
one animal of the age so specified. 
Definitions [s. 29]: “basic herd’ — 29(3)(a); “business” — 248(1); “capital pro- 
perty” — 54, 248(1); “class of animals” — 29(3)(b); “farming”, “Minister”, “per- - 
son” — 248(1); “taxation year” — 11(2), 249; “taxpayer” — 248(1). 
Interpretation Bulletins [s. 29]: IT-427R: Livestock of farmers. 


30. improving land for farming — Notwithstanding paragraphs 
18(1)(a) and (b), there may be deducted in computing a taxpayer’s 
income for a taxation year from a farming business any amount 
paid by the taxpayer before the end of the year for clearing land, 
levelling land or installing a land drainage system for the purposes 
of the business, to the extent that such amount has not been de- 
ducted in a preceding taxation year. 

Related Provisions: 28(1)(g¢) — Deduction from farming or fishing income when 
using cash method. 

Definitions [s. 30]: “amount”, “business”, “farming” — 248(1); “taxation year’* — 
11(2), 249; “taxpayer” — 248(1). 

Interpretation Bulletins [s. 30]: IT-485: Cost of clearing or levelling land. 


31. (1) Loss from farming where chief source of income 
not farming — Where a taxpayer’s chief source of income for a 
taxation year is neither farming nor a combination of farming and 
some other source of income, for the purposes of sections 3 and 111 
the taxpayer’s loss, if any, for the year from all farming businesses 
carried on by the taxpayer shall be deemed to be the total of 


(a) the lesser of 


(i) the amount by which the total of the taxpayer’s losses for 
the year, determined without reference to this section and 
before making any deduction under section 37 or 37.1, from 
all farming businesses carried on by the taxpayer exceeds the 
total of the taxpayer’s incomes for the year, so determined 
from all such businesses, and 


(ii) $2,500 plus the lesser of 
(A) ') of the amount by which the amount determined 
under subparagraph (i) exceeds $2,500, and 
(B) $6,250, and 
(b) the amount, if any, by which 
(i) the amount that would be determined under subparagraph 


(a)(i) if it were read as though the words “and before making 
any deduction under section 37 or 37.1” were deleted, 
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exceeds 


(ii) the amount determined under subparagraph (a)(i). 


Related Provisions: 9(2) — Loss from business or property; 31(1.1) — Restricted 
farm loss; 53(1)(1)— Addition to adjusted cost base for non-deductible losses; 
53(2)(c)(i)(B) — Adjusted cost base of interest in partnership; 87(2.1)(a) — Amalga- 
mation — Restricted farm loss carried forward; 96(1) — Restricted farm loss of part- 
ner; 101 — Disposition of land used in farming business of partnership; 111(1)(c) — 
Carryover of restricted farm losses; 111(9) — Restricted farm loss where taxpayer not 
resident in Canada; 127.52(1)(i)(i1)(B) — Calculation of previous year’s restricted farm 
loss for minimum tax purposes; 128.1(4)(f) — Restricted farm loss limitation on be- 
coming non-resident. 


History: The closing words of subsec. 31(1) repealed by 1995, c. 21, subsec, 8(1), 
applicable to taxation years that end after February 21, 1994. The closing words for- 
merly read: 


and for the purposes of this Act the amount, if any, by which the amount deter- 
mined under subparagraph (a)(i) exceeds the amount determined under subpara- 
graph (a)(i1) is the taxpayer’s “restricted farm loss” for the year. 


Selected Cases [subsec. 31(1)]: McKinnon y. R., [2000] 4 C.T.C. 2061 (TCC) 
(Non-farming employment continued only as condition of loan to finance farming 
equipment); Riveros v. R., [2000] 1 C.T.C. 3013 (TCC) (Test met where employment 
was for benefit of and subject to the farming business); Phillips v. Canada, [1997] 1 
C.T.C. 59 (FCTD) (Consideration of psychological, physical and professional commit- 
ment as well as income and capital levels); Moldowan vy. R., [1977] C.T.C. 310 (SCC) 
(Taxpayer’s chief source of income determined from reasonable expectations of in- 
come from various revenue sources and ordinary mode and habit of work); McLaws v. 
R., [1976] C.T.C. 15 (FCTD) (Losses from raising racehorses were from business with 
expectation of profit). 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987. 


1.T. Technical News: 30 (restricted farm losses). 


(1.1) Restricted farm loss — For the purposes of this Act, a tax- 
payer’s “restricted farm loss” for a taxation year is the amount, if 
any, by which 


(a) the amount determined under subparagraph (1)(a)(i) in re- 
spect of the taxpayer for the year 


exceeds 


(b) the total of the amount determined under subparagraph 
(1)(a)Gi) in respect of the taxpayer for the year and all amounts 
each of which is an amount by which the taxpayer’s restricted 
farm loss for the year is required to be reduced Poses of sec- 
tion 80. 


Related Provisions: 80(3)(c) — Reduction in restricted farm loss on debt forgive- 
ness; 248(1)“restricted farm loss” — Definition applies to entire Act. See also at 31(1). 


History: Subsec. 31(1.1) added by 1995, c. 21, subsec. 8(2), applicable to taxation 
years that end after February 21, 1994. 


(2) Determination by Minister — For the purpose of this sec- 
tion, the Minister may determine that a taxpayer’s chief source of 
income for a taxation year is neither farming nor a combination of 
farming and some other source of income. 


Selected Cases [subsec. 31(2)]: Cormack v. R., [2000] 1 C.T.C. 2035 (T.C.C.) 
(Comparison of capital employed not always necessary in determining chief source). 


Selected Cases [s. 31]: Gunn v. R., [2005] 4 C.T.C. 2032 (TCC) (Despite amount 
of capital, farming was sideline business); Kroeker v. R., [2003] 1 C.T.C. 183 (FCA) 
(FCA overturned TCC finding that taxpayer was not a “chief source” farmer); R. v. 
Donnelly, [1998] 1 C.T.C. 23 (FCA) (Distinction between country person going to city 
to supplement farming income and city person going to country). 


Definitions [s. 31]: “amount”, “business”, “farming”, “Minister” — 248(1); “re- 
stricted farm loss” — 31(1.1), 248(1); “taxation year” — 11(2), 249; “taxpayer” — 
248(1). 


Interpretation Bulletins [s. 31]: IT-156R: Feedlot operators (archived); IT-232R3: 


non-residents and part-year residents; IT-322R: Farm losses; IT-373R2: Woodlots. 


32. (1) Insurance agents and brokers [unearned commis- 
sions] — In computing a taxpayer’s income for a taxation year 
from the taxpayer’s business as an insurance agent or broker, no 


- amount may be deducted’ under paragraph 20(1)(m) for the year in 


| 


respect of unearned commissions from the business, but in comput- 
ing the taxpayer’s income for the year from the business there may 
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be deducted, as a reserve in respect of such commissions, an 
amount equal to the lesser of 


(a) the total of all amounts each of which is that proportion of an 
amount that has been included in computing the taxpayer’s in- 
come for the year or a preceding taxation year ¢s a commission 
in respect of an insurance contract (other than a life insurance 
contract) that 
(i) the number of days in the period provided for in the insur- 
ance contract that are after the end of the taxation year 
is of 
(1i) the number of days in that period, and 
(b) the total of all amounts each of which is the amount that 
would, but for this subsection, be deductible under paragraph . 
20(1)(m) for the year in respect of a commission referred to in 
paragraph (a). 
Related Provisions: 72(1)(b) — Reserves, etc. for year of death; 87(2)(j.6) — 
Amalgamation — continuing corporation. 
History: Subsec. 32(1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 19(1), 
applicable to taxation years ending after 1990, Subsec. 32(1) formerly read: 


32. (1) Paragraph 20(1)(m) does not apply to allow a deduction to an insurance 
agent or broker in respect of unearned commissions but a taxpayer may, in com- 
puting the taxpayer’s income from a business as an insurance agent or broker for 
a taxation year, deduct as a reserve in respect of unearned commissions an 
amount equal to the proportion of an amount that has been included in comput- 
ing the taxpayer’s income for the year or a previous year as a commission in 
respect of an insurance contract, other than a life insurance contract, that 


(a) the number of days in that portion of the period provided for in the insur- 
ance contract that is after the end of the taxation year, 


is of 
(b) the whole of that period. 
Forms: T2069: Election in respect of amounts not deductible as reserves for the year 
of death. 


(2) Reserve to be included — There shall be included as in- 
come of a taxpayer for a taxation year from a business as an insur- 
ance agent or broker, the amount deducted under subsection (1) in 
computing the taxpayer’s income therefrom for the immediately 
preceding year. 


(3) Additional reserve — In computing a taxpayer’s income for 
a taxation year ending after 1990 from a business carried on by the 
taxpayer throughout the year as an insurance agent or broker, there 
may be deducted as an additional reserve an amount not exceeding 


(a) where the year ends in 1991, 90%, 
(b) where the year ends in 1992, 80%, 
(c) where the year ends in 1993, 70%, 
(d) where the year ends in 1994, 60%, 
(e) where the year ends in 1995, 50%, 
(f) where the year ends in 1996, 40%, 
(g) where the year ends in 1997, 30%, 
(h) where the year ends in 1998, 20%, 
(i) where the year ends in 1999, 10%, and 
(j) where the year ends after 1999, 0% 
of the amount, if any, by which 


(k) the reserve that was deducted by the taxpayer under subsec- 
tion (1) for the taxpayer’s last taxation year ending before 1991 


exceeds 


(1) the amount deductible by the taxpayer under subsection (1) 
for the taxpayer’s first taxation year ending after 1990, 


and any amount so deducted by the taxpayer for a taxation year 
shall be deemed for the purposes of subsection (2) to have been 
deducted for that year pursuant to subsection (1). 

Related Provisions: 87(2)(j.6) — Rules applicable — continuing corporation. 
History: Subsec. 32(3) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 19(2), appli- 
cable to taxation years ending after 1990. 


Definitions [s. 32]: “business” — 248(1); * 
“taxpayer” — 248(1). 


“amount”, ‘taxation year’ —— 11(2), 249; 
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Interpretation Bulletins [s. 32]: IT-321R: Insurance agents and brokers — 
unearned commissions (archived). 


32.1 (1) Employee benefit plan deductions — Where a tax- 
payer has made contributions to an employee benefit plan in respect 
of the taxpayer’s employees or former employees, the taxpayer may 
deduct in computing the taxpayer’s income for a taxation year 


(a) such portion of an amount allocated to the taxpayer for the 
year under subsection (2) by the custodian of the plan as does 
not exceed the amount, if any, by which 


(i) the total of all amounts each of which is a contribution by 
the taxpayer to the plan for the year or a preceding year 


exceeds the total of all amounts each of which is 


(ii) an amount in respect of the plan deducted by the taxpayer 
in computing the taxpayer’s income for a preceding year, or 


(iii) an amount received by the taxpayer in the year or a pre- 
ceding year that was a return of amounts contributed by the 
taxpayer to the plan; and 


(b) where at the end of the year all of the obligations of the plan 
to the taxpayer’s employees and former employees have been 

' satisfied and no property of the plan will thereafter be paid to or 
otherwise be available for the benefit of the taxpayer, the 
amount, if any, by which 


(i) the total of all amounts each of which is a contribution by 
the taxpayer to the plan for the year or a preceding year 


exceeds the total of all amounts each of which is 


(ii) an amount in respect of the plan deducted by the taxpayer 
in computing the taxpayer’s income for a preceding year, or, 
by virtue of paragraph (a), for the year, or 


(iii) an amount received by the taxpayer in the year or a pre- 
ceding year that was a return of amounts contributed by the 
taxpayer to the plan. 


Related Provisions: 6(1)(a)(ii), 6(1)(¢) — Employee benefit plan benefits taxable; 
12(1)(n) — Employer’s income inclusion — amounts received from employees profit 
sharing plan; 12(1)(n.1) — Employee benefit plan; 18(1)(0) — Employee benefit plan 
contributions; 87(2)(j.3) — Amalgamation — continuation of corporation; 94(1)“ex- 
empt foreign trust”(f) [proposed] — Employee benefit plan excluded from non-resident 
trust rules; 107.1 — Distribution by employee trust or employee benefit plan; 
207.6(4) — Deemed contribution. 


Advance Tax Rulings: ATR-17: Employee benefit plan — purchase of company 
shares. 


(2) Allocation — Every custodian of an employee benefit plan 
shall each year allocate to persons who have made contributions to 
the plan in respect of their employees or former employees the 
amount, if any, by which the total of 


(a) all payments made in the year out of or under the plan to or 
for the benefit of their employees or former employees (other 
than the portion thereof that, by virtue of subparagraph 
6(1)(g)(ii), is not required to be included in computing the in- 
come of a taxpayer), and 


(b) all payments made in the year out of or under the plan to the 
heirs or the legal representatives of their employees or former 
employees 


exceeds the income of the plan for the year. 


Related Provisions: 32.1(3)— Income of employee benefit plan; 94(1)“exempt 
foreign trust’’(f) [proposed] — Employee benefit plan excluded from non-resident trust 
rules. 


(3) Income of employee benefit plan — For the purposes of 
subsection (2), the income of an employee benefit plan for a year 


(a) in the case of a plan that is a trust, is the amount that would 
be its income for the year if section 104 were read without refer- 
ence to subsections 104(4) to (24); and 
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(b) in any other case, is the total of all amounts each of which is 
the amount, if any, by which a payment under the plan by the 
custodian thereof in the year exceeds 


(i) in the case of an annuity, that part of the payment deter- 
mined in prescribed manner to have been a return of capital, 
and 


(ii) in any other case, that part of the payment that could, but 
for paragraph 6(1)(g), reasonably be regarded as being a pay- 
ment of a capital nature. 
Regulations: 300 (prescribed manner). 
Selected Cases [s. 32.1]: /.W. Baker Agency (1976) Ltd. v. Canada, [1989] 1 
C.T.C. 246 (FCA) (Provision intended to permit spreading commissions over duration 
of policies). 
Definitions [s. 32.1]: “amount”, “annuity” — 248(1); “custodian” — 248(1)em- 
ployee benefit plan”; “employee benefit plan”, “person”, “prescribed”, “property” — 
248(1); “taxation year” — 11(2), 249. 
Interpretation Bulletins [s. 32.1]: IT-502: Employee benefit plans and employee 
trusts. 


33. [Repealed under former Act] 


33.1 (1) International banking centres — definitions — In 
this section, 


“eligible deposit”, at any particular time, means a debt owing at the 
particular time by a taxpayer that is a prescribed financial institution 
as or on account of an amount deposited with the taxpayer by 


(a) a non-resident person with whom the taxpayer is dealing at 
arm’s length at the particular time, where 


(i) at the particular time, the deposit is recorded in the books 
of account of an international banking centre business of the 
taxpayer, 


(ii) at the particular time, the taxpayer is not obligated, either 
immediately or in the future and either absolutely or contin- 
gently, to repay any portion of the debt to a person other than 
a non-resident person, and 


(iii) before the deposit was recorded in the books of account 
of the international banking centre business, the taxpayer 
made reasonable inquiries and had no reasonable cause to be- 
lieve that any portion of the amount was deposited on behalf 
of, for the benefit of or as a condition of any transaction with, 
a person (other than a non-resident person with whom the 
taxpayer was dealing at arm’s length), or 


(b) another prescribed financial institution with whom the tax- 
payer is dealing at arm’s length at the particular time, where 


(i) at or before the time at which the deposit was made, the 
prescribed financial institution provided written notice to the 
taxpayer that the deposit was being made from deposits re- 
corded in the books of account of an international banking 
centre business of that prescribed financial institution, and 


(ii) a reasonable rate of interest is paid or payable by the tax- 

payer in respect of the deposit; 
Related Provisions: 212(1)(b)(xi) — Non-resident withholding tax — exemption. 
History: Subpara. (a)(iii) of the definition “eligible deposit” in subsec. 33.1(1) 
amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 20(1), to substitute “(other than a 
non-resident person with whom the taxpayer was dealing at arm’s length)” for “‘other 
than a non-resident person”, applicable to deposits first recorded in the books of ac- 
count of an international banking centre business after July 13, 1990. 


Regulations: 7900 (prescribed financial institution). 


“eligible loan”, at any particular time, means 


(a) a loan or deposit (in this paragraph referred to as a “loan’”) 
made by a taxpayer that is a prescribed financial institution to a 
non-resident person (in this paragraph referred to as the “‘bor- 
rower’) with whom the taxpayer is dealing at arm’s length at the 
particular time, where 


(i) at the particular time, neither a person other than a non- 
resident person nor a person with whom the taxpayer is not 
dealing at arm’s length is obligated to the taxpayer, either 
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immediately or in the future and either absolutely or contin- 
gently, to pay to the taxpayer any amount in respect of the 
loan, 


(ii) the loan was recorded in the books of account of an inter- 
national banking centre business of the taxpayer throughout 
the period commencing with the later of 


(A) the time at which the loan was made, and 
(B) the earliest of 


(1) the time at which the loan was first recorded in the 
books of account of a branch or office of the taxpayer 
located in Canada, 


(II) the end of the first taxation year in respect of 
which the taxpayer has made any designation under 
subsection (3), and 


(II) the end of 1992 
and ending at the particular time, 


(iii) in the case of a loan made before the end of the first 
taxation year in respect of which the taxpayer has made any 
designation under subsection (3) (other than a loan recorded 
in the books of account of an international banking centre 
business of the taxpayer at the time at which the loan was 
made) or a loan made to a foreign bank, the taxpayer made 
reasonable inquiries before the loan was recorded in the 
books of account of the international banking centre business 
and had no reasonable cause to believe that the borrower had 
used or would use any proceeds of the loan, directly or indi- 
rectly, for the purpose of 


(A) earning income in Canada, or 


(B) making a loan to a person other than a non-resident 
person, and 


(iv) in the case of any other loan, the taxpayer, before the 
loan was recorded in the books of account of the interna- 
tional banking centre business, 


(A) obtained a statement signed by or on behalf of the 
borrower that the borrower would not use any proceeds of 
the loan, directly or indirectly, for a purpose described in 
subparagraph (iii), and 
(B) had no reasonable cause to believe that the borrower 
would use any proceeds of the loan, directly or indirectly, 
for a purpose described in subparagraph (111), 
(b) a loan acquired by a taxpayer that is a prescribed financial 
institution from a foreign bank with which the taxpayer is not 
dealing at arm’s length at the time the loan was acquired, where 
the conditions described in subparagraphs (a)(i) to (iii) are met 
at the particular time, or 


(c) a deposit made by a taxpayer that is a prescribed financial 
institution with another prescribed financial institution with 
whom the taxpayer is dealing at arm’s length at the particular 
time where, at or before the time at which the deposit was made, 
the taxpayer provided written notice to the prescribed financial 
institution that the deposit was being made from deposits re- 
corded in the books of account of an international banking cen- 
tre business of the taxpayer; 


Regulations: 7900 (prescribed financial institution). 


“foreign bank” has the meaning assigned by the definition “for- 
eign bank” in section 2 of the Bank Act (read without reference to 
paragraph (g)), except that an authorized foreign bank is not consid- 
ered to be a foreign bank in respect of its Canadian banking 
business; 

Related Provisions: 142.7 — Foreign banks— conversion from subsidiary to 
branch; 248(1)‘authorized foreign bank” — Foreign bank branches. 


History: The definition “foreign bank” in subsec. 33.1(1) amended by 2001, c. 17, s. 
19, applicable after June 27, 1999. The definition formerly read: 
“foreign bank” has the meaning that would be assigned by the definition “foreign 
bank” in subsection 2(1) of the Bank Act if that definition were read without 
reference to paragraph (g) thereof; 
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“non-resident person” at any time, with respect to a taxpayer, in- 
cludes a person that the taxpayer, based on reasonable inquiries, be- 
lieves at that time to be a person not resident in Canada. 


(2) Interpretation — For the purposes of this section, 
(a) a partnership shall be deemed to be a person; 


(b) where a member of a partnership and a person do not deal 
with each other at arm’s length, the partnership and the person 
shall be deemed not to deal with each other at arm’s length; 


(c) a partnership is a non-resident person only where all of its 
members are non-resident persons; and 


(d) a deposit made by or to a non-resident person or a loan made 
to a non-resident person does not include a deposit made by or 
to, or a loan made to, as the case may be, a fixed place of busi- 
ness in Canada of the non-resident person. 


(3) Designation and exemption — Where a taxpayer that was, 
throughout a taxation year, a prescribed financial institution has 
designated in respect of the year, by filing a prescribed form with 
the Minister on or before the day that is 90 days after the com- 
mencement of the year, a branch or office of the taxpayer in the 
metropolitan area of Montreal in the Province of Quebec or in the 
metropolitan area of Vancouver in the Province of British Columbia 
as a branch or office in which an international banking centre busi- 
ness of the taxpayer is to be carried on and has not revoked that 
designation by filing a prescribed form with the Minister on or 
before that day, in computing the income of the taxpayer for the 
year no amount shall be added or deducted in respect of the tax- 
payer’s income or loss, as the case may be, for the year from the 
international banking centre business. 

Related Provisions: 33.1(5) — Restriction; 33.1(6) — Election; 33.1(7) — Election 
restriction; 33.1(9) — Exception where less than 90% of revenue from eligible loans; 
33.1(12) — Return; 87(2)(j.8) — Amalgamations — continuing corporation. 
Regulations: 7900 (prescribed financial institution). 

Forms: 1781: Designation as an international banking centre; T781-C: Revocation of 
designation as an international banking centre. 


(4) Income or loss from an international banking centre 
business — Subject to subsection (5), the amount of a taxpayer’s 
income or loss, as the case may be, for a taxation year from an in- 
ternational banking centre business shall be determined on the as- 
sumption that 


(a) the international banking centre business was a separate busi- 
ness carried on by the taxpayer the only income or loss of which 
was derived from eligible loans for the period in the year during 
which they were recorded in the books of account of the busi- 
ness; and 


(b) the only amount payable for the year by the taxpayer in re- 
spect of interest on money borrowed for the purpose of earning 
income from the business was equal to the total of 


(i) the total of all amounts each of which is the interest paya- 
ble by the taxpayer in respect of an eligible deposit for the 
period in the year during which it was recorded in the books 
of account of the business, and 
(ii) the amount equal to that proportion of 
(A) the total of all amounts each of which is the amount 
determined in respect of a day in the year equal to the 
amount, if any, by which 
(1) 96% of the total of all amounts each of which is the 
amount outstanding on account of the principal 
amount of an eligible loan recorded in the books of 
account of the business at the end of the day 
exceeds 


(II) the total of all amounts each of which is the 
amount outstanding on account of the principal 
amount of an eligible deposit recorded in the books of 
account of the business at the end of the day 

that 


(B) the total determined under subparagraph (1) 
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is of 
(C) the total of all amounts each of which is the amount 
outstanding on account of the principal amount of an eli- 
gible deposit recorded in the books of account of the busi- 
ness at the end of a day in the year. 
Related Provisions: 33.1(6)— Election; 33.1(10)—No deduction permitted; 
33.1(11) — Rules clarifying application of provision; 87(2)(j.8) — Amalgamations — 
continuing corporation. 


(5) Restriction — A taxpayer’s income for a taxation year from 
an international banking centre business shall not exceed that pro- 
portion of such income determined in accordance with subsection 
(4) that 


(a) the total of all amounts each of which is an amount deter- 
mined in respect of a day in the year equal to the lesser of 


(i) 96% of the total of all amounts each of which is the 
amount outstanding on account of the principal amount of an 
eligible loan recorded in the books of account of the business 
at the end of the day, and 


(ii) the total of all amounts each of which is the amount out- 
standing on account of the principal amount of an eligible 
deposit recorded in the books of account of the business at 
the end of the day 
is of 
(b) 96% of the total of all amounts each of which is the amount 
outstanding on account of the principal amount of an eligible 
loan recorded in the books of account of the business at the end 
of a day in the year. 
Related Provisions: 33.1(6) — Election. 


(6) Election — For the purposes of subsections (4) and (5), where 
a taxpayer so elects in the taxpayer’s return of income for a taxation 
year or in a prescribed form filed with the Minister within 90 days 
after the day of mailing of a notice of assessment for the year or a 
notification that no tax is payable for the year, an eligible deposit 
recorded in the books of account of an international banking centre 
business of the taxpayer at the end of a day in the year shall be 
deemed not to have been recorded at any time in the day in the 
books of account of that business and shall be deemed to have been 
recorded throughout that day in the books of account of another in- 
ternational banking centre business of the taxpayer designated by 
the taxpayer in the election. 

Related Provisions: 33.1(7) — Election restriction. 


Forms: T781-B: Election re deemed transfers of eligible deposits between interna- 
tional banking centres. 


(7) Election restriction — A taxpayer may elect, as provided in 
subsection (6), only in respect of eligible deposits recorded in the 
books of account of an international banking centre business at the 
end of a day to the extent that the total of those deposits exceeds 
96% of the total of all amounts outstanding on account of the prin- 
cipal amounts of eligible loans recorded in the books of account of 
the business at the end of the day. 

History: Subsec. 33.1(7) amended by 1994, c. 7, Sch. II (1991, ¢.'49), subsec. 20(2), 


to substitute “96% of the total” for “the total’, applicable to taxation years commencing 
after December 17, 1987. 


(8) Limitation — In computing the income of a taxpayer for a tax- 
ation year, an amount paid or payable by the taxpayer on a deposit 
for the period in the year during which it was an eligible deposit 
shall, notwithstanding any other provision of this Act, be deductible 
only in computing the income or loss of the taxpayer from an inter- 
national banking centre business. 


(9) Exception — Where less than 90% of the revenue of a tax- 
payer for a taxation year from loans or deposits for the period in the 
year during which they were recorded in the books of account of an 
international banking centre business was derived from eligible 
loans in respect of which employees of the taxpayer actively partici- 
pated in the solicitation, negotiation, analysis or management 
thereof while employed at a branch or office designated under sub- 
section (3) as a branch or office in which an international banking | 
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centre business of the taxpayer is to be carried on, the amount, if 
any, of the taxpayer’s income for the year from the international 
banking centre business shall, notwithstanding subsection (3), be in- 
cluded in computing the taxpayer’s income for the year. 


(10) No deduction permitted — Notwithstanding any other pro- 
vision of this Act, in computing the income of a taxpayer no deduc- 
tion shall be made in respect of any amount paid or payable in re- 
spect of indebtedness of the taxpayer to any person where, under an 
arrangement of which the taxpayer was aware or ought to have been 
aware at the time the indebtedness was incurred by the taxpayer, 
any portion of the indebtedness may reasonably be regarded as hav- 
ing been provided directly or indirectly from proceeds of a loan re- 
corded in the books of account of an international banking centre 
business of a prescribed financial institution and any person has, in 
respect of that loan, signed a statement described in subparagraph 
(a)(iv) of the definition “eligible loan” in subsection (1). 


Regulations: 7900 (prescribed financial institution). 


(11) Application — For greater certainty, 


(a) where at any time a loan or deposit of a taxpayer ceases to be 
an eligible loan otherwise than by virtue of its disposition to an- 
other person, the taxpayer shall be deemed to have disposed of 
the loan or deposit in the course of carrying on an international 
banking centre business and to have received proceeds of dispo- 
sition therefor equal to the fair market value of the loan or de- 
posit at that time and to have reacquired the loan or deposit im- 
mediately after that time at a cost equal to its fair market value 
at that time; 


(b) a taxpayer’s loss for a taxation year from an international 
banking centre business shall not be included in determining the 
taxpayer’s non-capital loss for the year; and 


(c) the amount, if any, by which 


(i) the amount that would be a taxpayer’s income for a taxa- 
tion year from an international banking centre business if this 
section were read without reference to subsection (5) 


exceeds 


(ii) the taxpayer’s income for the year from the international 
banking centre business 


shall be added in computing the income of the taxpayer for the 
year. 


Related Provisions: 54‘superficial loss’(c) — Superficial loss rule does not apply. 


(12) Return — Every taxpayer that has, in respect of a taxation 
year, designated a branch or office under subsection (3) as a branch 
or office in which an international banking centre business of the 
taxpayer is to be carried on shall, within six months after the end of 
the year, file with the Minister a return in prescribed form contain- 
ing prescribed information. 


Forms: T781-A: International banking centre information return. 


Definitions [s. 33.1]; “amount” — 248(1); “arm’s length” — 251(1); “assessment”, 
“authorized foreign bank”, “borrowed money”, “business”, “Canadian banking busi- 
ness” — 248(1); “carrying on business” — 253; “eligible deposit”, “eligible loan” — 
33.1(1); “employed” — 248(1); “foreign bank” — 33.1(1); “Minister” — 248(1); “non- 
capital loss” — 111(8), 248(1); “non-resident” — 33.1(1), 248(1); “office”, “person”, 
“prescribed”, “principal amount” — 248(1); “person” — 33.1(2), 248(1); “resident in 
Canada” — 250; “taxation year” — 249; “taxpayer” — 248(1). 


34. Professional business — In computing the income of a tax- 
payer for a taxation year from a business that is the professional 
practice of an accountant, dentist, lawyer, medical doctor, veterina- 
rian or chiropractor, the following rules apply: 


(a) where the taxpayer so elects in the taxpayer’s return of in- 
come under this Part for the year, there shall not be included any 
amount in respect of work in progress at the end of the year; and 


(b) where the taxpayer has made an election under this section, 
paragraph (a) shall apply in computing the taxpayer’s income 
from the business for all subsequent taxation years unless the 
taxpayer, with the concurrence of the Minister and on such 
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terms and conditions as are specified by the Minister, revokes 
the election to have that paragraph apply. 
Related Provisions: 10(4)(a) — Valuation of work in progress; 10(5)(a) — Work in 
progress deemed to be inventory; 23(3) — Reference to property included in inventory; 
34,2(2)(b) — Election deemed to have been made for purposes of 1995 stub period 
income; 70(2) — Rights or things included in income on death; 96(3) — Election by 
members of partnership. 
Selected Cases [s. 34]: Ferro v. R., [2003] 2 C.T.C. 2461 (TCC) (Cash disburse- 
ments deductible in year incurred where lawyer worked on contingency only, notwith- 
standing election). 
Definitions [s. 34]: “amount”, “business” — 248(1); “lawyer” — 232(1), 248(1): 
“Minister”, “property” — 248(1); “taxation year” — 11(2), 249: “taxpayer” — 248(1). 
I.T. Application Rules [s. 34]: 23(3)-(5) (where business carried on since before 
1972). 
Interpretation Bulletins [s. 34]: IT-188R: Sale of accounts receivable; IT-189R2: 
Corporations used by practising members of professions; IT-212R3: Income of de- 
ceased persons — rights or things; IT-278R2: Death of a partner or of a retired partner; 
IT-457R: Election by professionals to exclude work in progress from income; IT-471R: 
Merger of partnerships. 


Forms [s. 34]: T2032: Statement of professional activities. 


34.1 (1) Additional business i 
period] — Where * 


(a) an individual (other than a testamentary trust) carries on a 
business in a taxation year, 


ncome [off-calendar fiscal 


(b) a fiscal period of the business begins in the year and ends 
after the end of the year (in this subsection referred to as the 
“particular period”), and 


(c) the individual has elected under subsection 249.1(4) in re- 
spect of the business and the election has not been revoked, 


there shall be included in computing the individual’s income for the 
year from the business, the amount determined by the formula 


G 
(A-B)x= 


where 


A is the total of the individual’s income from the business for the 


fiscal periods of the business that.end in the year, 


B is the lesser of 


(i) the total of all amounts each of which is an amount in- 
cluded in the value of A in respect of the business and.that is 
deemed to be a taxable capital gain for the purpose of section 
110.6, and 


(i1) the total of all amounts deducted under section 110.6 in 
computing the individual’s taxable income for the year, 


is the number of days on which the individual carries on the bus- 
iness that are both in the year and in the particular period, and 


is the number of days on which the individual carries on the bus- 
iness that are in fiscal periods of the business that end in the 
year. ; 

Related Provisions: 11(1) — Determination of income from fiscal period of propri- 
etor; 34.1(3) — Offsetting deduction in following year; 34.1(4) — Effect on 1995 stub 
period; 34.1(7) — Maximum December 31, 1995 income; 34.1(8) — No additional in- 
clusion on death, bankruptcy or cease of business; 96(1.01)(a) — Income allocation to 
former partner; 96(1.1), (1.6) — Allocation of share of income to retiring partner; 
257 — Formula cannot calculate to less than zero. 


Selected Cases [subsec. 34.1(1)]: Cho v. R., [2000] 2 C.T.C. 2714 (TCC) (Provi- 
sion applies to businesses started before end of 1994). 


Forms: RC4015: Reconciliation of business income for tax purposes [guide]; T1139: 
Reconciliation of business income for tax purposes. 


(2) Additional income election — Where 


(a) an individual (other than a testamentary trust) begins carry- 
ing on a business in a taxation year and not earlier than the be- 
ginning of the first fiscal period of the business that begins in the 
year and ends after the end of the year (in this subsection re- 
ferred to as the “particular period”), and 


(b) the individual has elected under subsection 249.1(4) in re- 
spect of the business and the election has not been revoked, 
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there shall be included in computing the individual’s income for the 
year from the business the lesser of 


-(c) the amount designated in the individual’s return of income 
for the year, and 


(d) the amount determined by the formula 
C 
A-B)x= 
( ) D 


where 


A is the individual’s income from the business for the particular 
period, ; 


B_§is the lesser of 


(i) the total of all amounts each of which is an amount 
included in the value of A in respect of the business and 
that is deemed to be a taxable capital gain for the purpose 
of section 110.6, and 


(ii) the total of all amounts deducted under section 110.6 
in computing the individual’s taxable income for the taxa- 
tion year that includes the end of the particular period, 


C is the number of days on which the individual carries on the 
business that are both in the year and in the particular period, 
and 


D is the number of days on which the individual carries on the 
business that are in the particular period. 
Related Provisions: 34.1(3) — Offsetting deduction in following year; 34.1(5) — 
Effect on 1995 stub period; 34.1(6) — Deemed December 31, 1995 income: 34.1(8) — 
No additional inclusion on death, bankruptcy or cease of business; 96(1.01)(a) — In- 
come allocation to former partner; 96(1.1); (1.6) — Allocation of share of income to 
retiring partner; 257 — Formula cannot calculate to less than zero, 


Forms: RC4015: Reconciliation of business income for tax purposes [guide]; T1139: 
Reconciliation of business income for tax purposes: 


(3) Deduction — There shall be deducted in computing an indivi- 
dual’s income for a taxation year from a business the amount, if 
any, included under subsection (1) or (2) in computing the indivi- 
dual’s income for the preceding taxation year from the business. 


(4) Deemed December 31, 1995 income — For the purpose of 
section 34.2, where 


(a) at the end of 1994 an individual carried on a particular busi- 
ness.no fiscal period of which ended at that time, and 


(b) an amount is included under subsection (1) in computing the 
individual’s income for the 1995 taxation year in respect of 


(1) the particular business, or 


(i1) another business that would, if subsection 34.2(3) applied 
for the purpose of this subparagraph, be included in the par- 
ticular business, 


subject to subsection (7), the December 31, 1995 income of the in- 
dividual in respect of the particular business or the other business, 
as the case may be, is deemed to be the amount that would have 
been so included if the descriptions of A and B in subsection (1) 
were read as follows: 


‘A is the total of the individual’s income from the business for 
the fiscal periods of the business that end in the year (deter- 
mined as if paragraphs 34.2(2)(a) to (d) applied in comput- 
ing that income), 


B is the lesser of 


(1) the total of all amounts each of which is an amount 
included in the value of A in respect of the business and 
that is deemed. to be.a taxable capital gain for the pur- 
pose of section 110.6, and 


(11) the total of the maximum amounts deductible under 
section 110.6 in computing the individual’s taxable in- 
come for the year,”. 


Related Provisions: 96(1.01)(a) — Income allocation to former partner. 
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(5) Deemed December 31, 1995 income — For the purpose of 
section 34.2, where 


(a) at the end of 1994 an individual carried on a particular busi- 
ness no fiscal period of which ended at that time, and 


(b) an amount is included under subsection (2) in computing the 
individual’s income for the 1995 taxation year in respect of an- 
other business that would, if subsection 34.2(3) applied for the 
purpose of this paragraph, be included in the particular business, 


the December 31, 1995 income of the individual in respect of the 
other business is deemed to be the amount that would have been so 
included if the descriptions of A and B in paragraph (2)(d) were 
read as follows: 


“A is the individual’s income from the business for the particu- 
lar period (determined as if paragraphs 34.2(2)(a) to (d) ap- 
plied in computing that income), 

Bis the lesser of 


(i) the total of all amounts each of which is an amount 
included in the value of A in respect of the business and 
that is deemed to be a taxable capital gain for the pur- 
pose of section 110.6, and 


(ii) the total of the maximum amounts deductible under 
section 110.6 in computing the individual’s taxable in- 
come for the taxation year that includes the end of the 
particular period,”. 

Related Provisions: 96(1.01)(a) — Income allocation to former partner. 


(6) Deemed December 31, 1995 income — For the purpose of 
section 34.2, where 


(a) at the end of 1995 an individual carries on a business as a 
member of a partnership no fiscal period of which ended at the 
end of 1994, 


(b) the business was carried on by a professional corporation as 
a member of the partnership at the end of 1994, 


(c) the professional corporation transferred its interest in the 
partnership to the individual before the end of 1995, 


(d) the individual is a practising member of the professional 
body under the authority of which the professional corporation 
practised the profession, 


(e) the individual was a specified shareholder of the professional 
corporation immediately before the transfer, 


(f) the professional corporation does not have a share of the in- 
come or loss of the partnership for the first fiscal period of the 
partnership that ends after the end of 1995, and 


(g) an amount is included under subsection (2) in computing the 
individual’s income for the 1995 taxation year in respect of the 
business, 


the December 31, 1995 income of the individual in respect of the 
business is deemed to be the amount that would have been so in- 
cluded if the descriptions of A and B in paragraph (2)(d) were read 
as follows: 


“A is the individual’s income from the business for the particu- 
lar period (determined as if paragraphs 34.2(2)(a) to (d) ap- 
plied in computing that income), 

B is the lesser of 


(i) the total of all amounts each of which is an amount 
included in the value of A in respect of the business and 
that is deemed to be a taxable capital gain for the pur- 
pose of section 110.6, and 


(ii) the total of the maximum amounts deductible under 
section 110.6 in computing the individual’s taxable in- 
come for the taxation year that includes the end of the 
particular period,” 


and, for the purpose of computing the values of C and D in para- 
graph (2)(d), the individual is deemed to carry on the business on 
the days on which the corporation carried on the business. 
Related Provisions: 96(1.01)(a) — Income allocation to former partner. 


Income Tax Act, Part I, Division B 


(7) Maximum December 31, 1995 income — Where an 
amount was included under subsection (1) in computing an indivi- 
dual’s income for the 1995 taxation year from a business and 


(a) the individual’s December 31, 1995 income otherwise deter- 
mined under subsection (4) in respect of the business for the 
purpose of section 34.2 


exceeds 


(b) the amount that would be described under paragraph (a) if 
the descriptions of A, B and D in subsection (1) were read as 
follows: 


“A is the individual’s income from the business for the par- 
ticular period (determined as if paragraphs 34.2(2)(a) to 
(d) applied in computing that income), 


Bis the lesser of 


(i) the total of all amounts each of which is an 
amount included in the value of A in respect of the 
business and that is deemed to be a taxable capital 
gain for the purpose of section 110.6, and 


(ii) the total of the maximum amounts deductible 
under section 110.6 in computing the individual’s 
taxable income for the taxation year that includes the 
end of the particular period, 


D_ is the number of days on which the individual carries on 
the business that are in the particular period.” 


for the purpose of applying subsection 34.2(4) to the 1996 and sub- 
sequent taxation years, the December 31, 1995 income of the indi- 
vidual in respect of the business is deemed to be the amount deter- 
mined under paragraph (b). 


(8) No additional income inclusion — Subsections (1) and (2) 
do not apply in computing an individual’s income for a taxation 
year from a business where 
(a) the individual dies or otherwise ceases to carry on the busi- 
ness in the year; or 
(b) the individual becomes a bankrupt in the calendar year in 
which the taxation year ends. 
Related Provisions: 34.1(9) — Income inclusion on death where election made or 
separate return filed. 
(9) Death of partner or proprietor — Where 
(a) an individual carries on a business in a taxation year, 


(b) the individual dies in the year and after the end of a fiscal 
period of the business that ends in the year, 


(c) another fiscal period of the business ends because of the indi- 


vidual’s death (in this subsection referred to as the “short pe- 
riod’), and 


(d) the individual’s legal representative 


(i) elects that this subsection apply in computing the indivi- 
dual’s income for the year, or 


(ii) files a separate return of income under subsection 150(4) 
in respect of the individual’s business, 


notwithstanding subsection (8), there shall be included in comput- 
ing the individual’s income for the year from the business, the 
amount determined by the formula 


(A-—B)xC/D 
where 


A is the total of the individual’s income from the business for fis- 
cal periods (other than the short period) of the business that end 
in the year, 


B is the lesser of 
(i) the total of all amounts, each of which is an amount in- 
cluded in the value of A in respect of the business that is 


deemed to be a taxable capital gain for the purpose of section 
110.6, and 
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(ii) the total of all amounts deducted under section 110.6 in 
computing the individual’s taxable income for the year, 


C is the number of days in the short period, and 


D is the total number of days in fiscal periods of the business 
(other than the short period) that end in the year. 
Related Provisions: 96(1.01)(a)— Income allocation to former partner; 257 — 


Formula cannot calculate to less than zero; 150(4)(c)C — Additional amount deducti- 
ble on deceased’s separate return. 


History: Subsec. 34.1(9) added by 1998, c. 19, s. 84, applicable to 1996 et seq., except 
that subpara. 34.1(9)(d)(ii) does not apply to the 1996 and 1997 taxation years. 


History [s. 34.1]: S. 34.1 added by 1996, c. 21, s. 8, applicable after 1994. 
Selected Cases [s. 34.1]: McLauchlin v. R., [2002] 2 C.T.C. 2935 (TCC) (Net, not 
gross, figures used in provision). 


Definitions [s. 34.1]: “amount”, “business” — 248(1); “calendar year” — Interpreta- 
tion Act 37(1)(a); “December 31, 1995 income” — 34.1(4)-(7), 34.2(1); “fiscal pe- 
riod” — 249.1; “individual”, “legal representative” — 248(1); “particular period” — 
34.1(1)(b), 34.1(2)(a); “professional corporation” — 248(1); “short period’ — 
34.1(9)(c); “specified shareholder” — 248(1); “taxable capital gain” — 38, 248(1); 
“taxation year” — 249; “testamentary trust” — 108(1), 248(1). 


34.2 [1995 stub period reserve] — (1) Definitions — The 
definitions in this subsection apply in this section. 


“December 31, 1995 income”’ in respect of a business carried on 
by a taxpayer means the amount determined by the formula 


(A-B-—C+D)xE 
where 


A is the total of all amounts each of which is the taxpayer’s income 


from the business for a qualifying fiscal period, 


B is the total of all amounts each of which is the taxpayer’s loss 


from the business for a qualifying fiscal period, 
is the lesser of 


(a) the total of all amounts each of which is an amount in- 
cluded in computing the taxpayer’s income or loss from the 
business for a qualifying fiscal period and that is deemed to 
be a taxable capital gain for the purpose of section 110.6, and 


(b) the total of the maximum amounts deductible under sec- 
tion 110.6 in computing the taxpayer’s taxable income for 
the taxation year in which the qualifying fiscal periods end, 


(a) where the taxpayer is a professional corporation, the total 
salary or wages deductible in computing the value of A or B 
in respect of the business that is payable by the corporation 
to an individual 


(i) who is a practising member of the professional body 
under the authority of which the corporation practised the 
profession, and 


(ii) who is a specified shareholder of the corporation, and 

(b) in any other case, nil, and 
is 
(a) where the taxpayer is a professional corporation a taxa- 
tion year of which ended at the end of 1995 because of the 
application of paragraph 249.1(1)(b), the amount determined 
by the formula 
F-G 
F 

where 


F is the number of days in all qualifying fiscal periods of 
the business, and 


G is the number of days in the year, and 


(b) in any other case, 1. 


Related Provisions: 34.1(7) — Maximum December 31, 1995 income where addi- 
tional amount included under 34.1(1); 34.2(2) — Maximum reserves and allowances 
deemed claimed for qualifying fiscal period; 96(1.1), (1.6) — Allocation of share of 
income to retiring partner; 257 — Formulas cannot calculate to less than zero. 
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“qualifying fiscal period” of a business of a taxpayer means 


(a) where at the end of 1994 the taxpayer carried on the business 
and no fiscal period of the business ended at that time, a fiscal 
period of the business that 


(1) begins after the beginning of the taxpayer’s taxation year 
that includes the end of 1995, and 
(ii) ends 

(A) at the end of 1995 because of the application of para- 


graph 249.1(1)(b) or because of the application of section 
25 and paragraph 249.1(1)(b), or 


(B) immediately before the end of 1995 because of the 
application of subsection 99(2) and paragraph 
249.1(1)(b), 
(b) a fiscal period of the business that ends at the end of 1995 
because of the application of paragraph 249.1(1)(b) where 
(i) the taxpayer is an individual who carries on the business 
as a member of a partnership at the end of 1995, 
(ii) the individual acquired the individual’s interest in the 
partnership in 1995 from a professional corporation, 
(iii) the professional corporation carried on the business at 
the end of 1994 as a member of the partnership and does not 
have a share of the income or loss of the partnership for the 
fiscal period, 
(iv) the individual is a practising member of the professional 
body under the authority of which the professional corpora- 
tion practised the profession, and 
(v) the individual was a specified shareholder of the profes- 
sional corporation immediately before acquiring the interest, 
and 
(c) where 
(i) the taxpayer is a professional corporation that has a taxa- 
tion year that ends at the end of 1995 because of the applica- 
tion of paragraph 249.1(1)(b), and 
(ii) at the end of 1994 the business was carried on by the 
professional corporation as a member of a partnership, or by 
an individual 
(A) who transferred an interest in the partnership to the 
professional corporation before the end of 1995, 
(B) who is a practising member of the professional body 
under the authority of which the professional corporation 
practises the profession, 
(C) who was a specified shareholder of the professional 
corporation immediately after the transfer, and 
(D) who does not have a share of the income or loss of 
the partnership for the first fiscal period of the partnership 
that ends in 1995, 


a fiscal period of the business that ends in that taxation year. 
“specified percentage”’ of a taxpayer for a particular taxation year 
in respect of a business means 


(a) where the first taxation year in which a qualifying fiscal pe- 
riod of the business ends is 1995, or subsection 34.1(4), (5) or 
(6) applies in respect of the business, and the particular year 
ends in 


(i) 1995, 95%, 

(ii) 1996, 85%, 

(ii) 1997, 75%, 
(iv) 1998, 65%, 

(v) 1999, 55%, 

(vi) 2000, 45%, 
(vil) 2001, 35%, 
(viii) 2002, 25%, 
(ix) 2003, 15%, and 


S. 34.2(1) spe Income Tax Act, 


(x) any other year, 0%, and 


(b) where the first taxation year in which a qualifying fiscal pe- 
riod of a business of the taxpayer ends is 1996 and the particular 
year ends in 


(i), 1996, 95%, 

(ii) 1997, 85%, 

(iii) 1998, 75%, 

(iv) 1999, 65%, 

(v) 2000, 55%, 

(vi) 2001, 45%, 

(vii) 2002, 35%, 

(viii) 2003, 25%, 

(ix) 2004, 15%, and 
(x) any other year, 0%. 


(2) Computation of December 31, 1995 income — For the 
purpose of the definition “December 31, 1995 income” in subsec- 
tion (1), a taxpayer’s income or loss from a business for a qualify- 
ing fiscal period shall be computed as if 


(a) this Act were read without reference to paragraph 28(1)(b); 


"(b) the taxpayer had made the election referred to in paragraph 
34(a) in respect of the business for the period; 


(c) the maximum amount deductible in respect of any reserve, 
allowance or other amount were deducted; and 


(d) the taxpayer had not. received any taxable dividend. 
Related Provisions: 96(1.01)(a) — Income allocation to former partner. 


(3) Business defined — For the purposes of the definition “qual- 
ifying fiscal period” in subsection (1) and subparagraphs (6)(b)(i) 
and (c)(i), a reference to a particular business of a taxpayer includes 
another business substituted therefor, or for which the particular 
business was substituted, by the taxpayer where 


(a) all or substantially all of the gross revenue of the particular 
business is derived from the sale, leasing, rental or development 
of properties or the rendering of services; and 


(b) all or substantially all of the gross revenue of the other busi- 
ness is derived from the sale, leasing, rental or development, as 
the case may be, of similar properties or the rendering of similar 
services. 


Related Provisions: 34.2(7) — Anti-avoidance rule re carrying on business. 


(4) Reserve — Subject to subsection (6), where a taxpayer carries 
on a business in a particular taxation year, there may be deducted in 
computing the taxpayer’s income for the year from the business, as 
a reserve in respect of December 31, 1995 income, such amount as 
the taxpayer claims not exceeding the least of 


(a) the specified percentage for the particular year of the tax- 
payer’s December 31, 1995 income in respect of the business, 


(b) where an amount was deductible under this subsection in 
computing the taxpayer’s income for a preceding taxation year 
from the business, the amount included under subsection (5) in 
computing the taxpayer’s income for the particular year from the 
business; and - 


(c) the taxpayer’s income for the particular year computed 
before deducting any amount under this subsection in respect of 
the business or under any of paragraph 60(w), sections 61.2 to 
61.4 and subsection 80(17). 


Related Provisions: 18(12)(b) — Reserve ignored for purposes of home office limi- 
tations: 34.1(7) — Maximum December 31, 1995 income where additional amount in- 
cluded under 34.1(1); 34.2(3) — Similar business carried on; 34,2(5) — Reserve in- 
cluded in income the following year; 34.2(6) — No reserve on death, bankruptcy or 
cease of business; 34.2(8) — Reserve deduction in year of death; 53(2)(c)(i.4) — Re- 
duction in ACB of passive partner’s partnership interest; 87(2)(G) — Amalgamations — 
continuing corporation; 96(1)(d) — Reserve ignored in determining income of partner- 
ship; 96(1.01)(a) — Income allocation to former partner; 96(1.1), (1.6) — Allocation 
of share of income to retiring partner; 125(7)specified partnership income” A(a)H — 
Reserve deducted from specified partnership income for CCPC that is member of 
partnership. 


Part I, Division B 


Forms: RC4015: Reconciliation of business income for tax purposes [guide]; T1139: 
Reconciliation of business income for tax purposes; T4002: Business and professional 
income [guide]. 


(5) Reserve included in income — There shall be included in 
computing a taxpayer’s income for a taxation year from a business 
the amount deducted under subsection (4) in computing the tax- 
payer’s income therefrom for the preceding taxation year. 

Related Provisions: 87(2)(j) — Amalgamations — continuing corporation; 
125(7)*specified partnership income” A(a)G — Reserve included in specified partner- 
ship income for CCPC that is member of partnership. 


Forms: 11139: Reconciliation of business income for tax purposes. 


(6) No reserve — No deduction shall be made under subsection 
(4) in computing a taxpayer’s income for a taxation year from a 
business where 


(a) at the end of the year or at any time in the following taxation 

year, 
(i) the taxpayer’s income from the business is exempt from 
tax under this Part, or 


(ii) the taxpayer is non-resident and does not carry on. the 
business through a permanent establishment (as defined by 
regulation) in Canada, 
(b) the taxpayer is a corporation and the year ends immediately 
before another taxation year 
(i) at the beginning of which the business is not carried on 


principally by the corporation nor by members of a partner- 
ship of which the corporation is a member, 


(ii) in which the corporation becomes a bankrupt, or | 

(iii) in which the corporation is dissolved or wound up (other 

than in circumstances to which subsection 88(1) applies); or 
(c) the taxpayer is an individual, and 

(i) at the beginning of the year, the business is not. carried on 


principally by the individual nor by members of a partnership 
of which the individual is a member, 


(ii) the individual dies or becomes a bankrupt in the calendar 
year in which the taxation year ends, or 
(iii) the individual is a trust that.ceases to exist in the year. 


Related Provisions: 34.2(7)— Anti-avoidance rule re carrying on business; 
34.2(8) — Optional deduction in year of death; 96(1.1) — Retired partner deemed to 
continue as member of partnership; 96(1.6) — Members of partnership deemed to be 
carrying on business in Canada (except where 34.2(7) applies). 


Regulations: 8201 (permanent establishment). 
(7) Anti-avoidance rule — Where it is reasonable to. conclude 
that one of the main reasons a person carries on a business or is a 
member of a partnership is to avoid the application of subparagraph 
(6)(b)(i) or (c)(i), the person is deemed not to carry on the business, 
and not to be a member of the partnership, for the purposes of those 
subparagraphs. 
(8) Death of partner or proprietor — Where 

(a) an individual carries on a business in a taxation year, 

(b) the individual dies in the year, 


(¢) an amount is included under subsection (5) in computing the 
individual’s income for the year from the business, and 


(d) the individual’s legal representative 


(i) elects that this subsection apply in computing the indivi- 
dual’s income for the year, or 


(ii) files a separate return of income under subsection 150(4) 
in respect of the individual’s business, 
there shall be deducted in computing the individual’s income for the 
year from the business the lesser of 


(e) the greatest amount that would have been deductible under 
subsection (4) in computing the individual’s income for the year 
from the business if the individual had not died, and 


(f) any amount that the representative claims. 
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Related Provisions: 96(1.01)(a)—Income allocation to former 
150(4)(c)B — Additional amount taxable on deceased’s separate return. 


History: Subsec. 34.2(8) added by 1998, c. 19, s. 85, applicable to 1996 et seq. 
History [s. 34.2]: S. 34.2 added by 1996, c. 21, s. 8, applicable after 1994. 


Definitions [s. 34.2]: “amount”, “bankrupt” — 248(1); “business” — 34.2(3), (7) 
248(1); “calendar year” — Interpretation Act 37(1)(a); “corporation” — 248(1), Inter- 
pretation Act 35(1); “December 31, 1995 income” — 34.1(4)-(7), 34.2(1); “fiscal pe- 
riod” — 249.1; “gross revenue’ — 248(1); “income or loss from a business” — 
34.2(2); “i “legal representative”, “non-resident” — 248(1); “permanent es- 


individual”, 
tablishment’” — Reg. 8201; “person”, “professional corporation” — 248(1); “qualify- 
“regulation” — 248(1); “ 


ing fiscal period” — 34.2(1); 2 
“taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3). 


partner; 


35. (1) Prospectors and grubstakers — Where a share of the 
capital stock of a corporation 


(a) is received in a taxation year by an individual as considera- 
tion for the disposition by the individual to the corporation of a 
mining property or interest therein acquired by the individual as 
a result of the individual’s efforts as a prospector, either alone or 
with others, or 


Proposed Amendment — -35(1)(a) 


Application: The July 18, 2005 draft legislation (Part ZF ‘Bijmalin).| subsec. 
208(1), will amend para. 35(1)(a) b y substituting “an ee or » il Jaw a right,” 
for “interest”. to come into force on Royal Assent. _ — 


Technical Notes: See under 12(4), 


(b) is received in a taxation year 


(i) by a person who has, either under an arrangement with a 
prospector made before the prospecting, exploration or de- 
velopment work or as an employer of a prospector, advanced 
money for, or paid part or all of, the expenses of prospecting 
or exploring for minerals or of developing a property for 
minerals, and 


(ii) as consideration for the disposition by the person referred 
to in subparagraph (i) to the corporation of a mining property 
or interest therein acquired under the arrangement under 
which that person made the advance or paid the expenses, or 
if the prospector was the person’s employee, acquired by the 
person Binet the employee’s efforts, 


_ Proposed . Amendment — 35(1)(b)(ii) 


Goptication The July 6, 2005 draft legislation (Part 3 — bijuralism), subsec. 
208(2), will amend ee 35(1)(0)Gi) by substituting “an interest, or for civil law a 
right,” for “interest”, “prospector’s employee” for “prospector was the person’s 
employee”, to” come: on ie on Roya) ee . 


Technical Notes: See under | 


the following rules apply: 


(c) notwithstanding any other provision of this Act, no amount 
in respect of the receipt of the share shall be included 


(i) in computing the income for the year of the individual or 
person, as the case may be, except as provided in paragraph 
(d), or 


(i1) in computing at any time the amount to be determined for 
F in the definition “cumulative Canadian development ex- 
pense” in subsection 66.2(5) in respect of the individual or 
person, as the case may be, 


(d) in the case of an individual or partnership (other than a part- 
nership each member of which is a taxable Canadian corpora- 
tion), an amount in respect of the receipt of the share equal to 
the lesser of its fair market value at the time of acquisition and 
its fair market value at the time of disposition or exchange of the 
share shall be included in computing the income of the indivi- 
dual or partnership, as the case may be, for the year in which the 
share is disposed of or exchanged, 


(e) notwithstanding subdivision c, in computing the cost to the 
individual, person or partnership, as the case may be, of the 
share, no amount shall be included in respect of the disposition 
of the mining property or the interest therein, as the case may be, 


S. 36(b) 


(f) notwithstanding sections 66 and 66.2, in computing the cost 
to the corporation of the mining property or the interest therein, 
as the case may be, no amount shall be included in respect of the 
share, and 


Proposed Amendment — 35(1)(e), (f) 


Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
208(3), will amend paras. 35(1)(e) and (f) by substituting “interest, or for civil law the 
right,” for “interest” in each, to come into force on Royal Assent. 


Technical Notes: See under 12(4). 


(g) for the purpose of paragraph (d), an individual or partnership 

shall be deemed to have disposed of or exchanged shares that 

are identical properties in the order in which they were acquired. 
Related Provisions: _35(2)— “prospector”; 81(1)(1) —Income exemption; 
110(1)(d.2) — Deduction in computing taxable income; 110.6(19)(a)(i)(A)B — Elec- 
tion to trigger capital gains exemption — no income inclusion; 248(12) — Identical 
properties. 
Selected Cases [subsec. 35(1)]: Geophysical Engineering Ltd. vy. MNR, [1976] 
C.T.C. 687 (SCC) (Shares obtained in consideration for syndicate member’s interest in 
claims staked by another member’s employee as prospector not obtained for property 
acquired under arrangement with prospector, nor as employer of prospector); Winchell 
v. MNR, [1974] C.T.C. 782 (FCA) (Arrangement with prospector’s employer, not with 
prospector); Appleby v. MNR, [1974] C.T.C. 693 (SCC) (No exemption for disposition 
of shares during sales campaign by stock brokerage company controlled by taxpayer). 
Interpretation Bulletins: IT-171R2: Non-resident individuals — computation of 
taxable income earned in Canada and non-refundable tax credits (archived). 


(2) Definitions — In this section, 


“mining property” means 
(a) a right, licence or privilege to prospect, explore, drill or mine 
for minerals in a mineral resource in Canada, or 


(b) real property in Canada (other than depreciable property) the 
principal value of which depends on its mineral resource 
content; 


Proposed Amendment: — 35(2)“mining property” (b) 


Application: The July 18, 2005 dratt legislation (Part 3 — bijuralism), subsec. 
208(4), will amend para. (b) of the definition “mining property” i in subsec. 35(2) by 
substituting “real property or an immovable” for “real Be ce to come into force on 
Royal Assent. 


Technical Notes: See under 12(4). 


Related Provisions: 66.21 — Foreign mining properties. 
History: The definition “mining property” in subsec. 35(2) amended by 2001, c. 17, s. 
20, applicable to shares received after December 21, 2000. The definition formerly 
read: 
“mining property” means a right to prospect, explore or mine for minerals or a 
property the principal value of which depends on its mineral content; 


“prospector” means an individual who prospects or explores for 
minerals or develops a property for minerals on behalf of the indivi- 
dual, on behalf of the individual and others or as an employee. 


Selected Cases [subsec. 35(2)“prospector”]: Foster v. MNR, [1971] C.T.C. 335 
(Exch.) (“Prospector” includes independent contractor). 


Definitions [s. 35]: “amount” — 248(1); “Canada” — 255, Interpretation Act 35(1); 


“corporation” — 248(1), Interpretation Act 35(1); “depreciable property” — 13(21), 
248(1); “employee”, “employer” — 248(1); “identical” — 248(12); “immovable” — 
Quebec Civil Code art. 900-907; “individual”, “mineral”, Rel resource” — 
248(1); “mining property” — 35(2); “person”, US oo lees 248(1 bE SS a 
35(2); “share” — 248(1); “taxable Canadian corporation’? — 89(1), 248(1): ‘taxation 
year’ — 11(2), 249. 


36. Railway companies — Where any amount in respect of an 
expenditure incurred by a taxpayer on or in respect of the repair, 
replacement, alteration or renovation of depreciable property of the 
taxpayer of a prescribed class is, under a uniform classification and 
system of accounts and returns prescribed by the National Trans- 
portation Agency pursuant to the Railway Act, required to be en- 
tered in the books of the taxpayer otherwise than as an expense, 


(a) no deduction may be made in respect of that expenditure in 
computing the income of the taxpayer for a taxation year; and 


(b) for the purposes of section 13 and regulations made under 
paragraph 20(1)(a), the taxpayer shall be deemed to have ac- 
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quired, at the time the expenditure was incurred, depreciable 
property of a class prescribed by regulation at a capital cost 
equal to that amount. 


Related Provisions: Canada-U.S. Tax Treaty:Art. VIII:4-6 — Income from railway 
business. 

Selected Cases [s. 36]: Canadian Pacific Ltd. y. R., [1988] 1 C.T.C. 429 (FCA) 
(Government assistance in respect of capital outlays deducted from capital cost 
allowance); R. vy. Canadian Pacific Ltd., [1977] C.T.C. 606 (FCA) (No capital cost 
allowance where assets acquired for third parties). 


Definitions [s. 36]: “amount” — 248(1); “depreciable property” — 13(21), 248(1); 
“prescribed”, “regulation” — 248(1); “taxation year’ — 249; “taxpayer” — 248(1). 


Regulations: Sch. II:Cl. 1, Sch. If:Cl. 4, Sch. I:Cl. 6, Sch. HCl. 35. 


37. (1) Scientific research and experimental development 
[in Canada] — Where a taxpayer carried on a business in Canada 
in a taxation year, there may be deducted in computing the tax- 
payer’s income from the business for the year such amount as the 
taxpayer claims not exceeding the amount, if any, by which the to- 
tal of 


(a) the total of all amounts each of which is an expenditure of a 
current nature made by the taxpayer in the year or in a preceding 
taxation year ending after 1973 


(i) on scientific research and experimental development car- 
ried on in Canada, directly undertaken by or on behalf of the 
taxpayer, and related to a business of the taxpayer, 


(i.1) by payments to a corporation resident in Canada to be 
used for scientific research and experimental development 
carried on in Canada that is related to a business of the tax- 
payer, but only where the taxpayer is entitled to exploit the 
results of that scientific research and experimental 
development, 


(ii) by payments to 


(A) an approved association that undertakes scientific re- 
search and experimental development, 


(B) an approved university, college, research institute or 
other similar institution, 


(C) a corporation resident in Canada and exempt from tax 
under paragraph 149(1)(), or 


(D) [Repealed] 


(E) an approved organization that makes payments to an 
association, institution or corporation described in any of 
clauses (A) to (C) 


to be used for scientific research and experimental develop- 
ment carried on in Canada that is related to a business of the 
taxpayer, but only where the taxpayer is entitled to exploit 
the results of that scientific research and experimental devel- 
opment, or 


(iii) where the taxpayer is a corporation, by payments to a 
corporation resident in Canada and exempt from tax because 
of paragraph 149(1)(j), for scientific research and experimen- 
tal development that is basic research or applied research car- 
ried on in Canada 


(A) the primary purpose of which is the use of results 
therefrom by the taxpayer in conjunction with other scien- 
tific research and experimental development activities un- 
dertaken or to be undertaken by or on behalf of the tax- 
payer that relate to a business of the taxpayer, and 


(B) that has the technological potential for application to 
other businesses of a type unrelated to that carried on by 
the taxpayer, 


Selected Cases [para. 37(1)(a)]: LGL Lid. v. R., [2000] 2 C.T.C. 27 (FCA); aff’g 
[1999] 2 C.T.C. 2482 (TCC) (Each item of expense must have been incurred in Canada 
to be deductible; overall project not a consideration); Dew Engineering & Development 
Ltd. y. Canada, [1996] 3 C.T:C. 2904 (TCC) (Portable laboratory was not a 
“building”); Eta Performance Systems Corp. v. MNR, [1993] 1 C.T.C. 2710 (TCC) 


Income Tax Act, Part I, Division B 


(Scientific research does not include routine data collection or research in social sci- 
ences or humanities). 


(b) the lesser of 


(i) the total of all amounts each of which is an expenditure of 
a capital nature made by the taxpayer (in respect of property 
acquired that would be depreciable property of the taxpayer 
if this section were not applicable in respect of the property, 
other than land or a leasehold interest in land) in the year or 
in a preceding taxation year ending after 1958 on scientific 
research and experimental development carried on in Can- 
ada, directly undertaken by or on behalf of the taxpayer, and 
related to a business of the taxpayer, and 


(ii) the undepreciated capital cost to the taxpayer of the pro- 
perty so acquired as of the end of the taxation year (before 
making any deduction under this paragraph in computing the 
income of the taxpayer for the taxation year), 


(c) the total of all amounts each of which is an expenditure made 
by the taxpayer in the year or in a preceding taxation year end- 
ing after 1973 by way of repayment of amounts described in 
paragraph (d), 

(c.1) all amounts included by virtue of paragraph 12(1)(v), in 
computing the taxpayer’s income for any previous taxation year, 


(c.2) all amounts added because of subsection 127(27), (29) or 
(34) to the taxpayer’s tax otherwise payable under this Part for 
any preceding taxation year, and 


(c.3) in the case of a partnership, all amounts each of which is an 
excess referred to in subsection 127(30) in respect of the part- 
nership for any preceding fiscal period, 


exceeds the total of 


(d) the total of all amounts each of which is the amount of any 
government assistance or non-government assistance (within the 
meanings assigned to those expressions by subsection 127(9)) in 
respect of an expenditure described in paragraph (a) or (b) that, 
at the taxpayer’s filing-due date for the year, the taxpayer has 
received, is entitled to receive or can reasonably be expected to 
receive, 


(d.1) the total of all amounts each of which is the super-allow- 
ance benefit amount (within the meaning assigned by subsection 
127(9)) for the year or for a preceding taxation year in respect of 
the taxpayer in respect of a province, 


(e) that part of the total of all amounts each of which is an 
amount deducted under subsection 127(5) in computing the tax 
payable under this Part by the taxpayer for a preceding taxation 
year where the amount can reasonably be attributed to 


(i) a prescribed proxy amount for a preceding taxation year, 


(ii) an expenditure of a current nature incurred in a preceding 
taxation year that was a qualified expenditure incurred in that 
preceding year in respect of scientific research and experi- 
mental development for the purposes of section 127, or 


(iii) an amount included because of paragraph 127(13)(e) in 
the taxpayer’s SR&ED qualified expenditure pool at the end 
of a preceding taxation year within the meaning assigned by 
subsection 127(9), 


(f) the total of all amounts each of which is an amount deducted 
under this subsection in computing the taxpayer’s income for a 
preceding taxation year, except amounts described in subsection 


(6), 
(f.1) the total of all amounts each of which is the lesser of 


(1) the amount deducted under section 61.3 in computing the 
taxpayer’s income for a preceding taxation year, and 


(ii) the amount, if any, by which the amount that was deduct- | 


ible under this subsection in computing the taxpayer’s in- 


come for that preceding year exceeds the amount claimed | 


under this subsection in computing the taxpayer’s income for | 


that preceding year, 
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(g) the total of all amounts each of which is an amount equal to 
twice the amount claimed under subparagraph 194(2)(a)(i) by 
the taxpayer for the year or any preceding taxation year, and 


(h) where the taxpayer is a corporation control of which has 
been acquired by a person or group of persons before the end of 
the year, the amount determined for the year under subsection 
(6.1) with respect to the corporation. 


Related Provisions: 12(1)(t)—Investment tax credit included in income; 
12(1)(v) — Income inclusion where calculation under 37(1) would be negative; 
18(9)(d), (e) — Certain prepaid expenses deemed incurred in later taxation year; 
37(1.1) — Business of related corporations; 37(1.2) — Deemed time of capital expen- 
diture; 37(1.3) —SR&ED within 200 nautical miles offshore is deemed done in Can- 
ada; 37(2) — Research outside Canada; 37(4) No deduction for acquisition of 
rights: 37(6) — Expenditures of a capital nature; 37(6.1) — Change of control of cor- 
poration; 37(7), (8) — Interpretation; 37(11) — Prescribed form required; 53(2)(k) — 
Deduction from adjusted cost base — government assistance; 87(2)(1) — Amalgama- 
tions — SR&ED; 96(1)(e.1) — Partnerships — carryforward of expenses not allowed; 
125.4(2)(c) —No film production credit where R&D deduction allowed; 127(9) — 
“contract payment”, “qualified expenditure”; 127(10.1), (10.8) — Additions to invest- 
ment tax credits; 127(11.2) — Investment tax credit; 139.1(18) — Holding corporation 
deemed not to acquire control of insurer on demutualization; 143.3 — Stock option 
benefits are not SR&ED expenditures; 149(1)(j) Non-profit corporation for 
SR&ED — exemption; 248(1)‘scientific research and experimental development” — 
Definition applicable for purposes of entire Act; 248(16), (16.1) — GST or QST input 
tax credit/refund and rebate; 248(18), (18.1) — GST or QST — repayment of input tax 
credit or refund; 256(6)—(9) — Whether control acquired; Reg. 1102(1)(d) — No CCA 
for capital property deducted under 37(1)(b). See also at end of s. 37. 


History: Para. 37(1)(d.1) added by 2001, c. 17, s. 21, applicable to taxation years that 
begin after February 2000 except that, if a taxpayer’s first taxation year that begins 
after February 2000 ends before 2001, the para. applies to the taxpayer’s taxation years 
that begin after 2000. 


Paras. 37(1)(c.2) and (c.3) added by 1999, c. 22, s. 11, applicable to 1998 et seg. 


The opening words of subsec. 37(1) amended by 1996, c. 21, subsec. 9(1), applicable 
to taxation years that begin after 1995. The opening words formerly read: 


(1) Where a taxpayer carried on a business in Canada in a taxation year and files 
with the Minister by the day on or before which the taxpayer’s return of income 
under this Part for the taxpayer’s following taxation year is required to be filed, 
or would be required to be filed if tax under this Part were payable by the tax- 
payer for that following year, a prescribed form containing prescribed informa- 
tion, there may be deducted in computing the taxpayer’s income from the busi- 
ness for the year such amount as the taxpayer claims not exceeding the amount, 
if any, by which the total of 


Subpara. 37(1)(a)(i.1) added by 1996, c. 21, subsec. 9(2), applicable to payments made 
after 1995. 


Cl. 37(1)(a)(ii)(D) repealed by 1996, c. 21, subsec. 9(4), applicable to payments made 
after 1995. The clause formerly read: 


(D) a corporation resident in Canada, or 


The closing words of subpara. 37(1)(a)(ii) amended by 1996, c. 21, subsec. 9(5), appli- 
cable to payments made after 1995. The closing words formerly read: 


to be used for scientific research and experimental development carried on in 
Canada, related to a business of the taxpayer, and provided that the taxpayer is 
entitled to exploit the results of such scientific research and experimental devel- 
opment, or 


Subpara. 37(1)(a)(iii) amended to delete the word “and” at the end of the subpara. by 
1996, c. 21, subsec. 9(6), applicable on June 20, 1996. 


Paras. 37(1)(d) and (e) amended by 1996, c. 21, subsec. 9(7), applicable to taxation 
years that begin after 1995. The paras. formerly read: 


(d) the total of all amounts each of which is the amount of any government assis- 
tance or non-government assistance (within the meanings assigned to those ex- 
pressions by subsection 127(9)) in respect of an expenditure described in para- 
graph (a) or (b) that, at the time of filing of the return of income for the year, the 
taxpayer has received, is entitled to receive or can reasonably be expected to 
receive, 


(e) that part of the total of all amounts each of which is an amount deducted 
under subsection 127(5) in computing the tax otherwise payable by the taxpayer 
under this Part for a preceding taxation year that can reasonably be attributed to a 
prescribed proxy amount of a preceding taxation year or expenditures of a cur- 
rent nature made in a preceding taxation year that were qualified expenditures in 
respect of scientific research and experimental development for the purposes of 
section 127, 


Para. 37(1)(f.1) added by 1995, c. 21, s. 9, applicable to taxation years that end after 
February 21, 1994. 
The opening words of subsec. 37(1) amended by 1995, c. 3, subsec. 9(1), applicable 


after February 21, 1994 to expenditures incurred at any time except that, for an expen- 
diture incurred by a taxpayer in a taxation year that ended before February 22, 1994, 


S. 37(1.1) 


the taxpayer may file the prescribed form referred to in subsec. 37(1) by the later of the 
day referred to in that subsec. and June 24, 1995. The opening words formerly read: 


(1) Where a taxpayer carried on a business in Canada in a taxation year and files 
‘with the taxpayer’s return of income under this Part for the year a prescribed 
form containing prescribed information, there may be deducted in computing the 
taxpayer's income from the business for the year such amcunt as the taxpayer 
may claim not exceeding the amount, if any, by which the total of 


Para. 37(1)(e) amended by 1994, c. 8, subsec. 4(1), applicable to taxation years ending 
after December 2, 1992. Para. (e) formerly read: 


(e) that part of the total of all amounts each of which is an amount deducted 
under subsection 127(5) in computing the tax otherwise payable by the taxpayer 
under this Part for a preceding taxation year that may reasonably be attributed to 
expenditures of a current nature made in a preceding taxation year that were 
qualified expenditures in respect of scientific research and experimental develop- 
ment for the purposes of section 127, 


Subpara. 37(1)(a)(iii) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 21(1), applica- 
ble with respect to payments made after December 15, 1987. 


Selected Cases [subsec. 37(1)]: Tigney Technology Inc. v. R., [2000] 2 C.T.C. 134 
(FCA) (Individual expenditures deductible only if incurred in Canada); Sunshine 
Uniform Supply (1983) Ltd. v. R., [2000] 2 C.T.C. 107 (FCTD) (“Expenditures on” 
narrower than “expenditures for’); Hun-Medipharma Research Inc. y. R., [1999] 1 
C.T.C. 2800 (TCC) (Not necessary for SR&ED that there be both analysis and 
experimentation); RIS-Christie Ltd. v. R., [1999] 1 C.T.C. 132 (FCA); rev’g [1996] 3 
C.T.C. 2827 (TCC) (Failure to adduce documentary evidence of research not necessa- 
rily fatal); Data Kinetics Ltd. y. R., [1998] 4 C.T.C. 2618 (TCC) (Research not to be 
broken into constituent elements, but looked at as a whole for purposes of determining 
where it was carried on); Consoltex Inc. v. R., [1997] 2 C.T.C. 2846 (TCC) (Expendi- 
ture not netted against receipts from sale of product produced through scientific 
research); Canalerta Technologies Inc. v. MNR, [1993] 1 C.T.C. 2141 (TCC) (Scien- 
tific research is activity for gaining knowledge based on testing hypotheses against em- 
pirical data through controlled experimentation and accurate measurements); Gulf 
Canada Ltd. v. Canada, [1991] 1 C.T.C. 99 (FCTD)); aff’d [1992] 1 C.T.C. 183 (FCA); 
leave to appeal to SCC refused (1992), 141 N.R. 393 (note), (sub nom. Gulf Canada 
Ltd. vy. MNR) (Interpretation of: “Canadian exploration expenses”, “Canadian develop- 
ment expenses’, “taxable production profits”). 


Regulations: 2900(4) (prescribed proxy amount for 37(1)(e)). 


Interpretation Bulletins: IT-121R3: Election to capitalize cost of borrowed money 
(archived); IT-151R5: Scientific research and experimental development expenditures. 


Information Circulars: 86-4R2 Supplement 1: Automotive industry application pa- 
per; 86-4R2 Supplement 2: Aerospace industry application paper; 86-4R3: Scientific 
research and experimental development; 94-1: Plastics industry application paper; 94- 
2: Machinery and equipment industry application paper; 97-1: Administrative guide- 
lines for software development. 


I.T. Technical News: 23 (list of “approved” entities for SR&ED). 


Application Policies: SR&ED 95-05: SR&ED capital expenditures — retroactive 
deductions under subsec. 37(1); SR&ED 96-04: Payments to third parties for SR&ED; 
SR&ED 96-05: Penalties under subsection 163(2); SR&ED 96-10: Third party pay- 
ments — approval process; SR&ED 2000-02R: Guidelines for resolving claimants’ 
SR&ED concerns; SR&ED 2000-04R2: Recapture of investment tax credit, SR&ED 
2002-01: Expenditures incurred for administrative salaries or wages — “directly re- 
lated” test ; SR&ED 2002-02R2: Experimental production and commercial production 
with experimental development work — allowable SR&ED expenditures; SR&ED 
2004-01: Retiring allowance; SR&ED 2004-02: Filing requirements for claiming 
SR&ED carried put in Canada; SR&ED 2004-03: Prototypes, pilot plants/commercial 
plants, custom products and commercial assets; SR&ED 2005-02: General rules con- 
cerning the treatment of government and non government assistance. 


Forms: T2 SCH 301: Newfoundland research and development tax credit; T2 SCH 
340: Nova Scotia research and development tax credit; T2 SCH 360: New Brunswick 
research and development tax credit; T2 SCH 380: Manitoba research and development 
tax credit; T2 SCH 403: Saskatchewan research and development tax credit; T2 SCH 
422: Yukon research and development tax credit; T661: Claim for SR&ED in Canada; 
T666: British Columbia scientific research and experimental development tax credit; 
T1129: Newfoundland research and development tax credit (individuals); T1132: Yu- 
kon research and development tax credit (individuals); T4088: Claiming scientific re- 
search and experimental development expenditures — guide to form T661. 


(1.1) Business of related corporations — Notwithstanding 
paragraph (8)(c), for the purposes of subsection (1), where a tax- 
payer is a corporation, scientific research and experimental devel- 
opment, related to a business carried on by another corporation to 
which the taxpayer is related (otherwise than by reason of a right 
referred to in paragraph 251(5)(b)) and in which that other corpora- 
tion is actively engaged, at the time at which an expenditure or pay- 
ment in respect of the scientific research and experimental develop- 
ment is made by the taxpayer, shall be considered to be related to a 
business of the taxpayer at that time. 


Related Provisions: See at end of s. 37. 
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Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


(1.2) Deemed time of capital expenditure — For the purposes 
of paragraph (1)(b), an expenditure made by a taxpayer in respect of 
property shall be deemed not to have been made before the property 
is considered to have become available for use by the taxpayer. 
Related Provisions: 13(26)—-No CCA until property available for use; 
127(11.2) —No investment tax credit until property available for use; 248(19) — 
When property available for use. 
History: Subsec. 37(1.2) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 21(2), 
applicable in respect of expenditures made by a taxpayer after 1989 other than expendi- 
tures in respect of property acquired 
(a) from a person with whom the taxpayer was not dealing at arm’s length (other- 
wise than by reason of a right referred to in para. 251(5)(b)) at the time the pro- 
perty was acquired, or 
(b) in the course of a reorganization in respect of which, if a dividend were re- 
ceived by a corporation in the course of the reorganization, subsec. 55(2) would 
not be applicable to the dividend by reason of the application of para. 55(3)(b), 


where the property was depreciable property of the person from whom it was acquired 
(or would, but for s. 37, be depreciable property of the person from whom it was ac- 
quired) and was owned by that person before 1990. 

Application Policies: SR&ED 2003-01: Capital property intended to be used all or 
substantially all for SR&ED. 


(1.3) SR&ED in the exclusive economic zone — For the pur- 
poses of this section and section 127 of this Act and Part XXIX of 
the Income Tax Regulations, an expenditure is deemed to have been 
made by a taxpayer in Canada if the expenditure is 


(a) made by the taxpayer in the course of a business carried on 
by the taxpayer in Canada; and 


(b) made for the prosecution of scientific research and experi- 
mental development in the exclusive economic zone of Canada, 
within the meaning of the Oceans Act, or in the airspace above 
that zone or the seabed or subsoil below that zone. 


History: Subsec. 37(1.3) added by 2005, c. 30, s. 2, applicable to expenditures made 
after February 22, 2005. 


(2) Research outside Canada — In computing the income of a 
taxpayer for a taxation year from a business of the taxpayer, there 
may be deducted expenditures of a current nature made by the tax- 
payer in the year 


(a) on scientific research and experimental development carried 
on outside Canada, directly undertaken by or on behalf of the 
taxpayer, and related to the business; or 


(b) by payments to an approved association, university, college, 
research institute or other similar institution to be used for scien- 
tific research and experimental development carried on outside 
Canada related to the business provided that the taxpayer is enti- 
tled to exploit the results of that scientific research and experi- 
mental development. 

Related Provisions: 37(1.3) —SR&ED within 200 nautical miles offshore is 

deemed done in Canada. See also at end of s. 37. 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


(3) Minister may obtain advice — The Minister may obtain the 
advice of the Department of Industry. the National Research Coun- 
cil of Canada, the Defence Research Board or any other agency or 
department of the Government of Canada carrying on activities in 
the field of scientific research as to whether any particular activity 
constitutes scientific research and experimental development. 


Related Provisions: 241(4)(a) — Disclosure of taxpayer information in order to 
obtain advice. Sée also at end of s. 37. " 


History: Subsec. 37(3) amended by 1995, c. 1, para. 63(1)(c), to substitute “Depart- 
ment of Industry” for “Department of Industry, Science and Technology”, in force 
March 29, 1995. 

Selected Cases [subsec. 37(3)]: Stromotich v. R., [1988] 1 C.T.C. 252 (FCTD) 
(Minister not under duty to obtain advice). 

Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


Income Tax Act, Part I, Division B 


(4) Where no deduction allowed under section — No de- 
duction may be made under this section in respect of an expenditure 
made to acquire rights in, or arising out of, scientific research and 
experimental development. 


Related Provisions: See at end of s. 37. 


Selected Cases [subsec. 37(4)]: Inro Consultants Inc. v. R., [2001] 3 C.T.C. 2601 
(TCC) (Royalty payments for existing technology are not scientific expenditures). 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax credit. 


(5) Where no deduction allowed under sections 110.1 and 
118.1 — Where, in respect of an expenditure on scientific research 
and experimental development made by a taxpayer in a taxation 
year, an amount is otherwise deductible under this section and 
under section 110.1 or 118.1, no deduction may be made in respect 
of the expenditure under section 110.1 or 118.1 in computing the 
taxable income of, or the tax payable by, the taxpayer for any taxa- 
tion year. 

Related Provisions: See at end of s. 37. 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


(6) Expenditures of a capital nature — An amount claimed 
under subsection (1) that may reasonably be considered to be in re- 
spect of a property described in paragraph (1)(b) shall, for the pur- 
pose of section 13, be deemed to be an amount allowed to the tax- 
payer in respect of the property under regulations made under 
paragraph 20(1)(a), and for that purpose the property shall be 
deemed to be of a separate prescribed class. 


Related Provisions: 87(2)(d)(ii)(D) — Amalgamations — depreciable property. See 
also at end of s. 37. 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax credit. 


(6.1) Amount referred to in para. (1)(h) — Where a taxpayer is 
a corporation control of which was last acquired by a person or 
group of persons at any time (in this subsection referred to as “that 
time”) before the end of a taxation year of the corporation, the 
amount determined for the purposes of paragraph (1)(h) for the year 
with respect to the corporation in respect of a business is the 
amount, if any, by which 


(a) the amount, if any, by which 
(i) the total of all amounts each of which is 


(A) an expenditure described in paragraph (1)(a) or (c) 
that was made by the corporation before that time, 


(B) the lesser of the amounts determined in respect of the 
corporation under subparagraphs (1)(b)(i) and (ii) imme- 
diately before that time, or 


(C) an amount determined in respect of the corporation 


under paragraph (1)(c.1) for its taxation year ending im- 
mediately before that time 


exceeds the total of all amounts each of which is 


(ii) the total of all amounts determined in respect of the cor- 
poration under paragraphs (1)(d) to (g) for its taxation year 
ending immediately before that time, or 


(iii) the amount deducted by virtue of subsection (1) in com- 
puting the corporation’s income for its taxation year ending 
immediately before that time 


exceeds 
(b) the total of 


(i) where the business to which the amounts described in 
clause (a)(i)(A), (B) or (C) may reasonably be considered to 
have been related was carried on by the corporation for profit 
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or with a reasonable expectation of profit throughout the 
year, the total of 


(A) the corporation’s income for the year from the busi- 
ness before making any deduction under subsection (1), 
and 


(B) where properties were sold, leased, rented or devel- 
oped, or services were rendered, in the course of carrying 
on the business before that time, the corporation’s income 
for the year, before making any deduction under subsec- 
tion (1), from any other business substantially all the in- 
come of which was derived from the sale, leasing, rental 
or development, as the case may be, of similar properties 
or the rendering of similar services, and 


(ii) the total of all amounts each of which is an amount deter- 
mined in respect of a preceding taxation year of the corpora- 
tion that ended after that time equal to the lesser of 


(A) the amount determined under subparagraph (i) with 
respect to the corporation in respect of the business for 
that preceding year, and 


(B) the amount in respect of the business deducted by vir- 
tue of subsection (1) in computing the corporation’s in- 
come for that preceding year. 
Related Provisions: 139.1(18) — Holding corporation deemed not to acquire con- 
trol of insurer on demutualization; 256(6)(9) — Whether control acquired. See also. at 
end of s. 37. 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


I.T. Technical News: 7 (control by a group — 50/50 arrangement). 
(7) Definitions — In this section, 


“approved” means approved by the Minister after the Minister has, 
if the Minister considers it necessary, obtained the advice of the De- 
partment of Industry or the National Research Council of Canada; 


History: The definition of “approved” in subsec. 37(7) amended by 1995, c. 1, para. 
63(1)(c), to substitute “Department of Industry” for “Department of Industry, Science 
and Technology”, in force March 29, 1995. 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


I.T. Technical News: 23 (list of “approved” entities for SR&ED). 
Application Policies: SR&ED 96-10: Third party payments — approval process. 


“scientific research and _ experimental 


[Repealed] 


History: The definition “scientific research and experimental development” in subsec. 
37(7) repealed by 1996, c. 21, subsec. 9(8), applicable to work performed after Febru- 
ary 27, 1995 except that, for the purposes of paras. 149(1)(j) and (8)(b), the repeal does 
not apply to work performed pursuant to an agreement in writing entered into before 
February 28, 1995. The definition formerly read: 


development” — 


“scientific research and experimental development” has the meaning given to 


that expression by regulation. 


Selected Cases [subsec. 37(7)“scientific research and Sxperimenita 
development”]: Eta Performance Systems Corp. v..MNR, [1993] 1.€.7.C. 2710 
(TCC) (Scientific research does not include routine data collection or-research in social 
sciences or humanities); Cultures Laflamme (1984) Inc. v. MNR, [1993] 1 C.T.C. 2634 
(TCC) (Revenues from sales of experimental mushrooms do not reduce current ex- 
penses incurred for scientific research and experimental development in connection 
therewith). 


Regulations: 2900 (meaning of “scientific research and experimental development’). 
Information Circulars: See under 248(1)‘scientific research and experimental 
development”. 
(8) Interpretation — In this section, 
(a) references to expenditures on or in respect of scientific re- 
search and experimental development 
(i) where the references occur in subsection (2), include only 
(A) expenditures each of which was an expenditure: in- 
curred for and all or substantially all of which was attribu- 


table to the prosecution of scientific research and experi- 
mental development, and 


S. 37(8)(a)(ii)(B)(V) 


(B) expenditures of a current nature that were directly at- 
tributable, as determined by regulation, to the prosecution 
of scientific research and experimental development, and 


(ii) where the references occur other than in subsection (2), 
include only 


(A) expenditures incurred by a taxpayer in a taxation year 
(other than a taxation year for which the taxpayer has 
elected under clause (B)), each of which is 


(I) an expenditure of a current nature all or substan- 
tially all of which was attributable to the prosecution, 
or to the provision of premises, facilities or equipment 
for the prosecution, of scientific research and experi- 
mental development in Canada, 


(If) an expenditure of a current nature directly attribu- 
table, as determined by regulation, to the prosecution, 
or to the provision of premises, facilities or equipment 
for the prosecution, of scientific research and experi- 
mental development in Canada, or 


(IIL) an expenditure of a capital nature that at the time 
it was incurred was for the provision of premises, fa- 
cilities. or equipment, where at that time it was 
intended’ 


1, that it would be used during all or substantially 
all of its operating time in its expected useful life 
for, or 


2. that all or substantially all of its value would be 
consumed. in, 


the prosecution of scientific research and experimental 
development in Canada, and 


(B) where a taxpayer has elected in prescribed form and 
in accordance with subsection (10) for a taxation year, ex- 
penditures incurred by the taxpayer in the year each of 
which is 
(1). an expenditure of a current nature for, and all or 
substantially all of which was attributable to, the lease 
of premises, facilities or equipment for the prosecution 
of scientific research and experimental development in 
Canada, other than an expenditure in respect of gen- 
- eral purpose office equipment or furniture, 


(II) an expenditure in respect of the prosecution of sci- 
entific research and experimental development in Can- 
ada directly undertaken on behalf of the taxpayer, 


(II) an expenditure described’ in subclause (A)(IID, 
other than an expenditure in respect of general purpose 
office equipment or furniture, 


([V) that portion of an expenditure made in respect of 
an expense incurred in the year for salary or wages of 
an. employee who is, directly engaged in scientific re- 
search and experimental development in Canada that 
can reasonably be considered. to. relate to such work 
having regard. to the time spent by. the employee 
thereon, and, for this purpose, where that portion is all 
or substantially all of the expenditure, that portion 
shall be deemed to be the amount of the expenditure, 


(V) the cost of materials consumed in the prosecution 
of scientific research and experimental development in 
Canada, or 


_ Proposed Amendment — 37(8)(a)(ii)(B)(V) 


Application: The. ‘July 18, 2005 dratt legislation (Part 2 —technical), s. 58, will 
amend subcl. 37(8)(a)(ii)(B)(V) to replace “consumed” with “consumed or frans- 
formed”, applicable to costs incurred after February 23, 1998. 


Technical Notes: Paragraph 37(8)(a) provides rules for inlerpretus fee expression 
“expenditures on or in respect of scientific research and experimental development” 
which is used in subsections 37(1), (2) and (5). 


Clause 37(8)(a)(i)(B) provides for the alternative * ‘proxy" * method for pep be 
SR&ED expenditures. Subclause 37(8)(a)(ii)(B)(V) provides that, in the contextof the 
proxy method for determining SR&ED expenditures, the references to expenditures on 
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or in respect of SR&ED (other than in ‘subsection 37(2)) include only, among things 
listed in clause (8)(a)(ii)(B), the cost of “materials consumed” in the prosecution of 
SR&ED in Canada. — — . 


[Tihe phrase “materials consumed” is changed to “materials consumed or 
transformed”. - :  . 
(VI) '/2 of any other expenditure of a current nature in 
respect of the lease of premises, facilities or equip- 
ment used primarily for the prosecution of scientific 
research and experimental development in Canada, 
other than an expenditure in respect of general purpose 
office equipment or furniture; 
Selected Cases [subpara. 37(8)(a)(ii)]: Dew Engineering & Development Ltd. v. 
Canada, [1996] 3 C.T.C. 2904 (TCC) (Portable laboratory was not a “building’’); 
Highland Foundry Ltd. v. Canada, (1994) 2 C.T.C. 2329 (TCC) (Time frame for “all or 
substantially all” is time period over which prosecution or construction takes place, not 
full useful life of equipment; but see Reg. 2902(b)(i)(B) and 2900(11)(c)). 
(b) for greater certainty, references to scientific research and ex- 
perimental development related to a business include any scien- 
tific research and experimental development that may lead to or 
facilitate an extension of that business; 


(c) except in the case of a taxpayer who derives all or substan- 

tially all of the taxpayer’s revenue from the prosecution of scien- 
tific research and experimental development (including the sale 
of rights arising out of scientific research and experimental de- 
velopment carried on by the taxpayer), the prosecution of scien- 
tific research and experimental development shall not be consid- 
ered to be a business of the taxpayer to which scientific research 
and experimental development is related; and 


(d) notwithstanding paragraph (a), references to expenditures on 
or in respect of scientific research and experimental develop- 
ment shall not include 


(i) any capital expenditure made in respect of the acquisition 
of a building, other than a prescribed special-purpose build- 
ing, including a leasehold interest therein, 


(ii) any outlay or expense made or incurred for the use of, or 
the right to use, a building other than a prescribed special- 
purpose building, and 


(iii) payments made by a taxpayer to 


(A) a corporation resident in Canada and exempt from tax 
under paragraph 149(1)(j), an approved research institute 
or an approved association, with which the taxpayer does 
not deal at arm’s length, 


(B) a corporation other than a corporation referred to in 
clause (A), or 


(C) an approved university, college or organization 


to be used for scientific research and experimental 


development 


(D) in the case of such a payment to a person described in 
clause (A) or (B), to the extent that the amount of the pay- 
ment may reasonably be considered to have been made to 
enable the recipient to acquire a building or a leasehold 
interest in a building or to pay an amount in respect of the 
rental expense in respect of a building, and 


(E) in the case of a payment to a person described in 
clause (C), to the extent that the amount of the payment 
may reasonably be considered to have been made to en- 
able the recipient to acquire a building, or a leasehold in- 
terest in a building, in which the taxpayer has, or may rea- 
sonably be expected to acquire, an interest. 


Proposed Amendment — 37(8)(4)(iii)(E)_ oe 


Application: The July 18, 2005 draft legislation (Part 3 —bijuralism), subsec. 


for “interest”, to come into force on Royal Assent. 
Technical Notes: See under 12(4)._ — 


209(2), will amend cl. 37(8)(d)(iii)(E) by substituting “interest, or for civil law, a right” 


Related Provisions: 37(1.1) — Business of related corporations; 37(1.3) — SR&ED 
within 200 nautical miles offshore is deemed done in Canada; 37(9) — Salary or 


Subclause 37(8)(a)(ii)(B)(V) is amended for costs incurred after February 23, 1998 ... 
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wages; 37(9.1)-(9.5) — Limitation on payments to specified employees; 37(10) — 
Time for election: 96(3) — Election by members of partnership; 143.3 — Stock option 
benefits are not SR&ED expenditures; 149(1)()(ii)(A) — Non-profit SR&ED corpora- 
tion’s expenditures; 248(1 )“scientific research and experimental development” — Def- 
inition. See also Related Provisions at end of s. 37. 


History: Subpara. 37(8)(a)(ii) amended by 1994, c. 8, subsec. 4(2), applicable (by sub- 
sec. 4(5), as amended by 1997, c. 25, s. 74, deemed to have come into force May 12, 
1994), to taxation years of a taxpayer that end after December 2, 1992, except that it 
does not apply to taxation years of a taxpayer that began before March 6, 1996 with 
respect to rental expenses incurred pursuant to a written lease agreement renewed, ex- 
tended or entered into before June 18, 1987 by the taxpayer or a person with whom the 
taxpayer did not deal at arm’s length at the time the lease was renewed, extended or 
entered into. Subpara. (a)(ii) formerly read: 
(ii) where the references occur other than in subsection (2), include only 
(A) expenditures each of which was an expenditure incurred for and all or 
substantially all of which was attributable to the prosecution, or to the provi- 
sion of premises, facilities or equipment for the prosecution, of scientific 
research and experimental development in Canada, and 
(B) expenditures of a current nature that were directly attributable, as deter- 
mined by regulation, to the prosecution, or to the provision of premises, fa- 
cilities or equipment for the prosecution, of scientific research and experi- 
mental development in Canada; 
Subpara. 37(8)(d)(ii) amended by 1994, c. 8, subsec. 4(3), applicable to taxation years 
ending after December 2, 1992. Subpara. (d)(ii) formerly read: 
(ii) any rental expense incurred in respect of a building other than a prescribed 
special-purpose building, and 
Selected Cases [subsec. 37(8)]: Consoltex Inc. v. R., [1997] 2 C.T.C. 2846 (TCC) 
(Cost of yarn used for scientific research fell within provision). 
Regulations: 2900(2)-(4) (meaning of “expenditures directly attributable”); 2903 
(prescribed special-purpose building). 
Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 
Information Circulars: 86-4R2 Supplement 1: Automotive industry application pa- 
per; 86-4R2 Supplement 2: Aerospace industry application paper; 86-4R3: Scientific 
research and experimental development; 94-1: Plastics industry application paper; 94- 
2: Machinery and equipment industry application paper; 97-1: Administrative guide- 
lines for software development. 
Application Policies: SR&ED 95-04R: Conflict of interest with regard to outside 
consultants; SR&ED 96-06: Directly undertaking, supervising or supporting v. “di- 
rectly engaged” SR&ED salary and wages: SR&ED 2000-01: Cost of materials; 
SR&ED 2002-01: Expenditures incurred for administrative salaries or wages — “di- 
rectly related” test ; SR&ED 2002-02R2: Experimental production and commercial 
production with experimental development work — allowable SR&ED expenditures; 
SR&ED 2003-01: Capital property intended to be used all or substantially all for 
SR&ED; SR&ED 2004-01: Retiring allowance; SR&ED 2004-03: Prototypes, pilot 
plants/commercial plants, custom products and commercial assets. 


(9) Salary or wages — For the purposes of clauses (8)(a)(ii)(A) 
and (B), an expenditure of a taxpayer does not include remuneration 
based on profits or a bonus, where the remuneration or bonus, as the 
case may be, is in respect of a specified employee of the taxpayer. 


History: Subsec. 37(9) added by 1994, c. 8, subsec. 4(4), applicable to taxation years 
ending after December 2, 1992. 


(9.1) Limitation re specified employees — For the purposes 
of clauses (8)(a)(ii)(A) and (B), expenditures incurred by a taxpayer 
in a taxation year do not include expenses incurred in the year in 
respect of salary or wages of a specified employee of the taxpayer 
to the extent that those expenses exceed the amount determined by 
the formula 


where 


A is 5 times the Year’s Maximum Pensionable Earnings (as deter- 
mined under section 18 of the Canada Pension Plan) for the cal- 
endar year in which the taxation year ends; and 


B is the number of days in the taxation year on which the em- 
ployee is a specified employee of the taxpayer. 


Related Provisions: 38(9.2)-(9.5) — Allocation of salary of specified employee of 
associated corporations. 


History: Subsec. 37(9.1) added by 1997, c. 25, s. 6, applicable to taxation years that 
begin after March 5, 1996. 
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(9.2) Associated corporations — Where 


(a) in a taxation year of a corporation that ends in a calendar 
year, the corporation employs an individual who is a specified 
employee of the corporation, 


(b) the corporation is associated with another corporation (in this 
subsection and subsection (9.3) referred to as the “associated 
corporation”) in a taxation year of the associated corporation 
that ends in the calendar year, and 


(c) the individual is a specified employee of the associated cor- 
poration in the taxation year of the associated corporation that 
ends in the calendar year, 


for the purposes of clauses (8)(a)(ii)(A) and (B), the expenditures 
incurred by the corporation in its taxation year or years that end in 
the calendar year and by each associated corporation in its taxation 
year or years that end in the calendar year do not include expenses 
incurred in those taxation years in respect of salary or wages of the 
specified employee unless the corporation and all of the associated 
corporations have filed with the Minister an agreement referred to 
in subsection (9.3) in respect of those years. 


Related Provisions: 37(9.5) — Certain individuals and partnerships deemed to be 
associated corporations. 


History: Subsec. 37(9.2) added by 1997, c. 25, s. 6, applicable to taxation years that 
begin after March 5, 1996. 


(9.3) Agreement among associated corporations — Where 
all of the members of a group of associated corporations of which 
an individual is a specified employee file, in respect of their taxa- 
tion years that end in a particular calendar year, an agreement with 
the Minister in which they allocate an amount in respect of the indi- 
vidual to one or more of them for those years and the amount so 
allocated or the total of the amounts so allocated, as the case may 
be, does not exceed the amount determined by the formula 
B 


Ax— 
365 


where 


A is 5 times the Year’s Maximum Pensionable Earnings (as deter- 
mined under section 18 of the Canada Pension Plan) for the 
particular calendar year, and 


is the lesser of 365 and the number of days in those taxation 
years on which the individual was a specified employee of one 
or more of the corporations, 


the maximum amount that may be claimed in respect of salary or 
wages of the individual for the purposes of clauses (8)(a)(ii)(A) and 
(B) by each of the corporations for each of those years is the 
amount so allocated to it for each of those years. 


Related Provisions: 37(9.5) — Certain individuals and partnerships deemed to be 
associated corporations. 


History: Subsec. 37(9.3) added by 1997, c. 25, s. 6, applicable to taxation years that 
begin after March 5, 1996. 


Forms: T1174: Agreement between associated corporations to allocate salaries or 
wages of specified employees for SR&ED carried on in Canada. 


(9.4) Filing — An agreement referred to in subsection (9.3) is 
deemed not to have been filed by a taxpayer unless 


(a) it is in prescribed form; and 
(b) where the taxpayer is a corporation, it is accompanied by 


(i) where its directors are legally entitled to administer its af- 
fairs, a certified copy of their resolution authorizing the 
agreement to be made, and 


(11) where its directors are not legally entitled to administer 
its affairs, a certified copy of the document by which the per- 
son legally entitled to administer its affairs authorized the 
agreement to be made. 


History: Subsec. 37(9.4) added by 1997, c. 25, s. 6, applicable to taxation years that 
begin after March 5, 1996. 
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(9.5) Deemed corporation — For the purposes of subsections 
(9.2) and (9.3) and this subsection, each 


. (a) individual related to a particular corporation, 
(b) partnership of which a majority interest partner is 
(1) an individual related to a particular corporation, or 


(ii) a corporation associated with a particular corporation, 
and 


(c) limited partnership of which a member whose liability as a 
member is not limited is 


(i) an individual related to a particular corporation, or 
(ii) a corporation associated with a particular corporation, 


is deemed to be a corporation associated with the particular 
corporation. 


History: Subsec. 37(9.5) added by 1997, c. 25, s. 6, applicable to taxation years that 
begin after March 5, 1996. 


(10) Time for election — Any election made under clause 
(8)(a)Gi)(B) for a taxation year by a taxpayer shall be filed by the 
taxpayer on the day on which the taxpayer first files a prescribed 
form referred to in subsection (11) for the year. 
History: Subsec. 37(10) amended by 1998, c. 19, subsec. 86(2), applicable after Feb- 
ruary 21, 1994 to expenditures incurred at any time except that, for taxation years that 
began before 1996, the reference in subsec. 37(10) to “subsection (11)” shall be read as 
a reference to “subsection (1)”. The subsec. formerly read: 
(10) Any election made under clause (8)(a)(ii)(B) for a taxation year by a tax- 
payer shall be filed by the taxpayer on the day on which the taxpayer first files a 
prescribed form referred to in subsection (11) for the year. 


Subsec. 37(10) amended by 1996, c. 21, subsec. 9(9), applicable to taxation years that 
begin after 1995. The subsec. formerly read: 


(10) Any election under clause (8)(a)(ii)(B) made by a taxpayer for a taxation 
year shall be filed with the taxpayer’s return of income under this Part for the 
year. 


Subsec. 37(10) added by 1994, c. 8, subsec. 4(4), applicable to taxation years ending 
after December 2, 1992. 


(11) Filing requirement — Subject to subsection (12), no amount 
in respect of an expenditure that would be incurred by a taxpayer in 
a taxation year that begins after 1995 if this Act were read without 
reference to subsection 78(4) may be deducted under subsection (1) 
unless the taxpayer files with the Minister a prescribed form con- 
taining prescribed information in respect of the expenditure on or 
before the day that is 12 months after the taxpayer’s filing-due date 
for the year. 

Related Provisions: 127(9)‘investment tax credit’(m) — Filing deadline applies to 
all investment tax credits; 220(2.2) — No extension of deadline allowed. 


History: Subsec. 37(11) added by 1996, c. 21, subsec. 9(10), applicable to taxation 
years that begin after 1995. Former subsec. 37(11) amended and renumbered as subsec. 
37(12). See below. 

Application Policies: SR&ED 2004-02: Filing requirements for claiming SR&ED 
carried out in Canada. 

Forms: T661: Claim for SR&ED in Canada; T4088: Claiming scientific research and 
experimental development expenditures — guide to form T661. 


(12) Misclassified expenditures — If a taxpayer has not filed a 
prescribed form in respect of an expenditure in accordance with 
subsection (11), for the purposes of this Act, the expenditure is 
deemed not to be an expenditure on or in respect of scientific re- 
search and experimental development. 
History: Subsec. 37(12) amended by 1998, c. 19, s. 5, applicable to 1997 er seq. The 
subsec. formerly read: 
(12) Reclassified expenditures — A taxpayer is not required to file the pre- 
scribed form referred to in subsection (11) in respect of an expenditure that 
would be incurred in a taxation year by the taxpayer if this Act were read with- 
out reference to subsection 78(4) where the expenditure is reclassified by the 
Minister on an assessment of the taxpayer’s tax payable under this Part for the 
year, or on a determination that no tax under this Part is payable by the taxpayer 
for the year, as an expenditure in respect of scientific research and experimental 
development. 
Subsec. 37(12) renumbered (from 37(11)) and amended by 1996, c. 21, subsec. 9(10), 
applicable to taxation years that begin after 1995. The subsec. formerly read: 
(11) Reclassified expenditures — For the purpose of subsection (1), a tax- 
payer is not required to file the prescribed form referred to in that subsection in 
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respect of an expenditure incurred in a taxation year by the taxpayer where the 
expenditure is reclassified by the Minister on an assessment of the taxpayer’s tax 
payable under this Part for the year, or on a determination that no tax under this 
Part is payable by the taxpayer for the year, as an expenditure in respect of scien- 
tific research and experimental development. 


Subsec. 37(11) (now subsec. 37(12)) added by 1995, c. 3, subsec. 9(2), applicable after 
February 21, 1994 to expenditures incurred at any time. 


Application Policies: SR&ED 2004-02: Filing requirements for claiming SR&ED 
carried out in Canada. 


(13) Non-arm’s length contract — linked work — For the 
purposes of this section and sections 127 and 127.1, where 


(a) work is performed by a taxpayer for a person or partnership 
at a time when the person or partnership does not deal at arm’s 
length with the taxpayer, and 


(b) the work would be scientific research and experimental de- 
velopment if it were performed by the person or partnership, 


the work is deemed to be scientific research and experimental 
development. 


History: Para. 37(13)(b) amended by 1998, c. 19, subsec. 86(3), applicable to taxation 
years that begin after 1995. The para. formerly read: 


(b) the work would be scientific research and experimental development de- 
scribed in paragraph 2900(1)(d) of the Income Tax Regulations if it were per- 
’ formed by the person or partnership, 


Subsec. 37(13) added by 1996, c. 21, subsec. 9(10), applicable to taxation years that 
begin after 1995. 


Related Provisions [s. 37]: 87(2)(1) — Amalgamations — continuing corporation; 
127(12.1) — Investment tax credit; 256(8) — Deemed acquisition of shares. 


Selected Cases [s. 37]: Northwest Hydraulic Consultants Ltd. y. R., [1998] 3 C.T.C. 
2520 (TCC) (Court approved criteria in IC 86-4R3 as, indicative of SR&ED). 


Definitions [s. 37]: “acquired” — 256(7)-(9); “amount” — 248(1); “approved” — 
37(7); ‘arm’s length’ — 251(1); “associated” — 13(9.5), 256; “available for use’ — 
13(27)-(32), 248(19); “business” — 248(1); “calendar year” — Interpretation Act 
37(1)(a); “Canada” — 37(1.3), 255, Interpretation Act 35(1); “carried on a business in 
Canada” — 253; “control” — 256(6)-(9); “corporation” — 248(1), Interpretation Act 
35(1); “depreciable property” — 13(21), 248(1); “expenditure” — 37(8)(a), (d), S(O): 
“filing-due date” — 150(1), 248(1); “individual” — 248(1); “majority interest partner’, 
“Minister”, “person”, “prescribed”, “property” — 248(1); “received” — 248(7); “regu- 
lation” —248(1); “related to a business” —-37(8)(b); “resident in Canada” — 
94(3)(a)(viii), 250; “scientific research and experimental development” — 37(8), (13), 
248(1), Reg. 2900; “specified employee” — 248(1); “super-allowance benefit 
amount” — 127(9); “tax payable” — 248(2); “taxable income” — 2(2), 248(1); “taxa- 
tion year” — 11(2), 249; “taxpayer” — 248(1). 


37.1 [Repealed] 


History: S. 37.1 repealed by 1998, c. 19, s. 87, applicable to 1995 et seq. S371 
formerly read: 


37.1 (1) Additional allowance for scientific research and experimental de- 
velopment — In computing the income for a taxation year of a corporation that 
carried on business in Canada, other than a corporation referred to in subsection 
(2), there may be deducted an amount (in this section referred to as the “research 
allowance” of the corporation) equal to 50% of the amount, if any, by which 


(a) the qualified expenditure made by the corporation in the year 
exceeds 
(b) the total of 
_ (i) the expenditure base of the corporation for the year, and 
(ii) the total of all amounts each of which is an amount paid to the cor- 
poration in the year by 


(A) Her Majesty in right of Canada or a province in respect of sci- 
entific research and experimental development to the extent that the 
amount may reasonably be considered to relate to 


(I) the qualified expenditure made by the corporation in taxa- 
tion years ending after 1977, or 


(II) the cost of or depreciation on any research property of the 
corporation, 


(B) another corporation resident in Canada for scientific research 
and experimental development related to the business of that other 
corporation, or 


(C) a corporation not resident in Canada if it is entitled to a deduc- 
tion under subparagraph 37(1)(a)(v) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, in respect of the 
amount so paid. 
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(2) Idem, where corporations associated — In computing the income for a 
particular taxation year of a corporation that carried on business in Canada and 
that was associated in the particular year with one or more other such corpora- 
tions, there may be deducted an amount (in this section referred to as the “re- 
search allowance” of the corporation) determined in accordance with the follow- 
ing rules: 
(a) determine the amount in respect of the corporation by which the qualified 
expenditure made by the corporation in the particular year exceeds the total 
that would have been described in paragraph (1)(b) in respect of the corpora- 
tion for the particular year if subsection (1) had applied to the corporation, 


(b) determine the amount, if any, by which the total of 


(i) the qualified expenditure made by the corporation in the particular 
year, and 

(ii) the total of all amounts each of which is the qualified expenditure 
made by another corporation associated in the particular year with the 
corporation, in the other corporation’s taxation year that ended in the = 
calendar year in which the particular year ended, 


exceeds 
(iii) the total of 
(A) the expenditure base of the corporation for the particular year, 


(B) the expenditure base of each other corporation associated in the 
particular year with the corporation for that other corporation’s tax- 
ation year that ended in the calendar year in which the particular 
year ended, and 


(C) the total of all amounts each of which is an amount that would 
be described in subparagraph (1)(b)(ii) if subsection (1) were 
applicable 


(1) paid to the corporation in the particular year, and 


(II) paid to another corporation associated in the particular year 
with the corporation, if paid in the other corporation’s taxation 
year that ended in the calendar year in which the particular year 
ended, 


(c) determine the total of 


(i) the amount determined under paragraph (a) in respect of the corpora- 
tion for the year, and 


(ii) the total of all amounts each of which is the amount determined 
under paragraph (a) for another corporation that is associated in the par- 
ticular year with the corporation in respect of the other corporation’s 
taxation year that ended in the calendar year in which the particular year 
ended, and 


(d) determine the amount that is 50% of that proportion of the amount deter- 
mined under paragraph (b) that 


(i) the amount determined under paragraph (a) 
is of 
(ii) the total determined under paragraph (c), 


and the amount determined under paragraph (d) is the amount of the research 
allowance that may be deducted in computing the income for the particular year 
of the corporation. 


(3) Inclusion in income where research property disposed of — Where at 
any time in a particular taxation year a corporation has disposed of a research 
property (other than to a corporation with which it was associated in the year in a 
transaction to which subsection 85(1) or 88(1) applied), there shall be included 
in computing the income of the corporation for the year an amount equal to the 
lesser of 


(a) 50% of the lesser of 

(i) the fair market value at that time of the property, and 

(ii) the capital cost to the corporation of the property at that time, and 
(b) the amount, if any, by which the total of 


(i) all amounts each of which is the research allowance deducted in 
computing the income of the corporation for any taxation year com- 
mencing before that time, and 


(ii) all amounts each of which is an amount in respect of another corpo- 
ration associated in the particular year with the corporation, equal to the 
research allowance deducted in computing the income of the other cor- 
poration for any taxation year ending in or before the particular year, 


exceeds the total cf all amounts each of which is an amount in respect of a 
disposition of property before that time, that was 


(iii) an amount included by virtue of this subsection in computing the 
income of the corporation for any taxation year commencing before that 
time, or 


(iv) an amount in respect of another corporation associated in the partic- 
ular year with the corporation included by virtue of this subsection in 
computing the income of that other corporation for any taxation’ year 
ending in or before the particular year. 


Subdivision b — Income or Loss from a Business or Property 


(4) Capital cost of research property disposed of to associated corpora- 
tion — For the purposes of this subsection and subsection (3), where at any time 
in a taxation year subsection 85(1) or 88(1) applied with respect to a disposition 
of research property by a particular corporation to another corporation with 
which it was associated in the year, 


(a) the property shall be deemed to be a research property of the other corpo- 
ration; and 


(b) where the capital cost to the particular corporation of the property ex- 
ceeds its proceeds of disposition, the capital cost to the other corporation 
shall be deemed to be the amount that was the capital cost thereof to the 
particular corporation. 


(5) Definitions — In this section, 


“base period” of a corporation for a particular taxation year means, except as 
provided in paragraph 87(2)(1.1), the period commencing 


(a) where the corporation has 3 consecutive taxation years commencing at 
any time after the end of its 1976 taxation year and ending immediately 
before the particular year, on the first day of the first of those 3 years, and 


(b) in any other case, on the later of the first day of its first taxation year and 
the first day of its 1977 taxation year 


and ending immediately before the first day of the particular taxation year; 


“expenditure base” of a corporation for a particular taxation year means the 
product obtained when the amount, if any, by which 


(a) the total of all amounts each of which is the qualified expenditure made 
by the corporation in a taxation year in its base period (or, in the case of a 
new corporation within the meaning of subsection 87(1), made by the corpo- 
ration in its base period), 


exceeds 
(b) the total of all amounts paid to the corporation by 


(i) Her Majesty in right of Canada or a province in respect of scientific 
research and experimental development to the extent that the amount 
may reasonably be considered to relate to 


(A) the qualified expenditure made by the corporation in taxation 
years ending after 1976, or 


(B) the cost of or depreciation on any research property of the 
corporation, 


(ii) another corporation resident in Canada for scientific research and 
experimental development related to the business of that other corpora- 
tion, or 


(iii) a corporation not resident in Canada if it was entitled to a deduction 
under subparagraph 37(1)(a)(v) in respect of the amount so paid 


in a taxation year in its base period (or, in the case of a new corporation 
within the meaning of subsection 87(1), paid to the corporation in its base 
period), 


is multiplied by the proportion that the number of days in the particular year is of 
the number of days in its base period; 


“qualified expenditure” made by a corporation in a taxation year means the total 
of expenditures (other than prescribed expenditures) each of which is 


(a) an expenditure, in respect of scientific research and experimental devel- 
opment carried on in Canada, made by it in the year and described in para- 
graph 37(1)(a), 


(b) an expenditure made by it in the year to acquire property that has not 
been used for any purpose whatever before it was acquired by the corpora- 
tion and that is an expenditure described in subparagraph 37(1)(b)(i), or 


(c) a payment made by it in the year to Her Majesty in right of Canada or a 
province to the extent that it may reasonably be considered to be a repay- 
ment of an amount described in clause (1)(b)(ii)(A) with regard to that 
corporation; 


“research property” of a corporation means property referred to in paragraph (b) 
of the definition “qualified expenditure” in this subsection acquired by virtue of 
an expenditure made by the corporation after the end of its 1977 taxation year; 


“scientific research and experimental development” has the meaning given to 
that expression by regulation. 


(6) When certain qualified expenditures deemed to be made — Where a 
corporation has in a taxation year ending in a particular calendar year made a 
payment to another corporation with which it is associated in the taxation year, 


(a) if the payment would, but for this paragraph, be included in the qualified 
expenditure made by the corporation in the taxation year, such portion of the 
payment as may reasonably be regarded as a payment for or on account of a 
scientific research and experimental development expenditure to be made by 
the other corporation in a taxation year (in this paragraph referred to as a 
“subsequent year’’) ending after the particular calendar year shall be deemed, 
for the purposes of this section, not to have been paid at the time at which it 
was actually paid, but to have been paid on the last day of the subsequent 
year; and 
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(b) if the payment is received by the other corporation in a taxation year 
ending in a calendar year preceding the particular calendar year, the payment 
shall, if it may reasonably be regarded as a payment for or on account of a 
scientific research and experimental development expenditure to be made by 
the other corporation in a taxation year (in this paragraph referred to as the 
“specified year”) following the year in which the payment was received by 
it, be deemed, for the purposes of this section, not to have been paid to the 
other corporation in the taxation year in which it was actually paid, but to 
have been paid on the last day of the specified year. 


(7) Certain corporations deemed to be associated — For the purpose of 
computing the research allowance of a particular corporation for a taxation year, 
where another corporation other than a corporation that was 


(a) a predecessor corporation (within the meaning of subsection 87(1)) in 
respect of the particular corporation or in respect of a corporation associated 
with the particular corporation in the year, or 


(b) a subsidiary corporation (within the meaning assigned to the expression 
“subsidiary” by subsection 88(1)) that was wound up before the taxation 
year, if its parent corporation (within the meaning assigned to the expression 
“parent” by that subsection) was the particular corporation or a corporation 
associated with the particular corporation in the year, 


was not associated with the particular corporation in the year but was associated 
with the particular corporation in a taxation year in the particular corporation’s 
base period for the year, and 


(c) all or substantially all of the property of the other corporation used by it 
in carrying on any business during that base period, was acquired in any 
manner whatever by the particular corporation, or by one: or more corpora- 
tions associated with the particular corporation in the year, 


that other corporation shall (notwithstanding that it may have ceased to exist) be 
deemed to be a corporation 


(d) associated with the particular corporation in the year, and 


(e) that had taxation years ending on anniversaries of the last day of its taxa- 
tion year in which it was last associated with the particular corporation. 


37.2 [Repealed] 


Origin of s. 37.2: R.S.C. 1985, c. 1 (5th Supp.) (formerly an application rule in 1977- 
78, c. 32, s. 6). 


History: S. 37.2 repealed by 1998, c. 19, s. 87, applicable to 1995 et seq.. S. 37.2 
formerly read: 


37.2 (1) Application of section 37.1 — Section 37.1 is applicable to taxation 
years ending after 1977 and before 1989 except that, 


(a) in its application to any taxation year commencing before 1978, the re- 
search allowance of a corporation shali be that proportion of the research 
allowance otherwise deductible that the number of days in the taxation year 
after 1977 is of the number of days in the taxation year; 


(b) in its application to a taxation year ending after 1987, the research allow- 
ance of a corporation shall be that proportion of the research allowance oth- 
erwise deductible that the number of days in the taxation year before 1988 is 
of the number of days in the taxation year; and 


(c) with respect to the disposition of a research property, section 37.1 is ap- 
plicable to the 1978 and subsequent taxation years. 


(2) Idem — Words and expressions used in subsection (1) have the meanings 
assigned by section 37.1. 


37.3 [Repealed] 


Origin of s. 37.3: R.S.C. 1985, c. 1 (Sth Supp.) (formerly an application rule in 1984, 
CSI SOLE. 


History: S. 37.3 repealed by 1998, c. 19, s. 87, applicable to 1995 et seq. S. 37.3 
formerly read: 


37.3 Application of subsecs. 37.1(1) and (2) — Notwithstanding section 37.2, 
subsections 37.1(1) and (2) do not apply to a taxation year of a corporation that 
ends after October 1983 unless 


(a) in the case of a particular taxation year that includes November 1, 1983, 
the corporation elects in its return of income under Part I for the year to have 
those subsections apply, in which case each corporation that was associated 
with the corporation in the year shall be deemed to have so elected in respect 
of its taxation year that ended in the calendar year in which the particular 
taxation year ended; or 
(b) the qualified expenditure (within the meaning assigned by subsection 
37.1(5)) made by the corporation in the year includes 
(1) an expenditure that the corporation was obligated to make pursuant to 
an agreement in writing entered into by the corporation before April 20, 
1983, or 


(ii) an expenditure that the corporation was obligated to make in respect 
of a project pursuant to an agreement in writing entered into by the cor- 
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poration before November 2, 1983, where the project commenced 
before 1984 and proceeded without undue delay, and arrangements, evi- 
denced by writing, respecting the project were substantially advanced 
before April 20, 1983, 
and the corporation elects in its return of income under Part I for the taxation 
year to have those subsections apply, in which case the amount that may be 
deducted under section 37.1 in computing the income of the corporation for 
the year shall be that proportion of the amount thereof that could, but for this 
section, have been so deducted by the corporation (on the assumption that it 
is not associated in the year with any other corporation) that 


(iii) an amount equal to the total of expenditures made by the corpora- 
tion in the year each of which is an expenditure described in the defini- 
tion “qualified expenditure” in subsection 37.1(5) and is made pursuant 
to an agreement referred to in subparagraph (i) or (ii) 

is of 
(iv) the qualified expenditure (within the meaning assigned by subsec- 
tion 37.1(5)) made by the corporation in the year. 


Subdivision c — Taxable Capital Gains and 
Allowable Capital Losses 


38. Taxable capital gain and allowable capital loss — For 
the purposes of this Act, 


(a) [taxable capital gain — general] — subject to 
paragraphs (a.1) and (a.2), a taxpayer’s taxable capital gain for a 
taxation year from the disposition of any property is '/2 of the 
taxpayer’s capital gain for the year from the disposition of the 


property; 
Possible Future Amendment — Capital gains — 


: : deferral 
Minister of Finance speech, Jim Flaherty, March 27, 2006: We also believe 
Canadians who reinvest their money and create jobs in their communities, their prov- 


ince and their country should be rewarded for doing so. It’s why we campaigned on 


eliminating the capital gains tax for individuals on the sale of assets when the proceeds 
are reinvested within six months. With respect to this particular initiative, we will be 
taking some time to consult Canadians before moving forward. : 


{It is unclear how this measure will be implemented, what its timing will be, and 
whether the opposition parties will permit the minority Conservatives to enact it. It was 
not included in the May 2, 2006 Budgeted] i 


Selected Cases [para. 38(a)]: Sani Sport Inc. v. Canada, [1990] 2 C.T.C. 15 (FCA) 
(Part of expropriation compensation paid for loss of business use of land was capital). 


(a.1) [taxable capital gain — donation of listed securi- 
ties] —a taxpayer’s taxable capital gain for a taxation year 
from the disposition of a property is equal to zero if 


(i) the disposition is the making of a gift to a qualified donee 
(other than a private foundation) of a share, debt obligation 
or right listed on a prescribed stock exchange, a share of the 
capital stock of a mutual fund corporation, a unit of a mutual 
fund trust, an interest in a related segregated fund trust 
(within the meaning assigned by paragraph 138.1(1)(a)) or a 
prescribed debt obligation, or 


(ii) the disposition is deemed by section 70 to have occurred 
and the taxpayer is deemed by subsection 118.1(5) to have 
made a gift described in subparagraph (i) of the property, 


(a.2) [taxable capital gain — ecological gift]— a tax- 
payer’s taxable capital gain for a taxation year from the disposi- 
tion of a property is equal to zero if 


(i) the disposition is the making of a gift to a qualified donee 
(other than a private foundation) of a property described, in 
respect of the taxpayer, in paragraph 110.1(1)(d) or in the 
definition “total ecological gifts” in subsection 118.1(1), or 


(ii) the disposition is deemed by section 70 to have occurred 
and the taxpayer is deemed by subsection 118.1(5) to have 
made a gift described in subparagraph (i) of the property; 


(b) [allowable capital loss] — a taxpayer’s allowable capital 
loss for a taxation year from the disposition of any property is '/2 
of the taxpayer’s capital loss for the year from the disposition of 
that property; and 
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(c) [allowable business investment loss] — a taxpayer's 
allowable business investment loss for a taxation year from the 
disposition of any property is '/2 of the taxpayer’s business in- 
vestment loss for the year from the disposition of that property. 


Selected Cases [para. 38(c)]: Windrim v. Canada, [1991] 1 C.T.C. 271 (FCTD) 
(Only portion of land necessary to use and enjoyment of mobile home). 


Related Provisions [s. 38]: 11(2) — Fiscal (business) year of individual does not 
apply to subdivision c; 20(4.3) — Deemed allowable capital loss on bad debt on dispo- 
sition of eligible capital property; 38.1 — Allocation of gain to 38(a.1) or (a.2) where 
advantage received; 39 — Capital gains and losses; 83(2), 89(1)“capital dividend ac- 
count’’(a)(i) — Untaxed fraction of gain can be distributed free of tax by corporation as 
capital dividend; 96(1.7) — Partnership gains and losses; 100(1) — Disposition of in- 
terest in a partnership; 104(21)— Flow-through of gain from trust to beneficiary; 
110(1)(d.01) — Deduction on donating employee stock-option shares to charity; 
110.6 — Capital gains exemption; 111(8)“net capital loss” — Carryover of unused al- 
lowable capital loss; 127.52(1)(d)(i) — 30% of gain added to income for minimum tax 
purposes; 133(1)(d) — Non-resident-owned investment corporation fully taxed on 
gains; 142.5(6) — Transitional allowable capital loss re mark-to-market property; 
142.5(9)(e) — Deemed taxable capital gain where mark-to-market property acquired 
by financial institution on rollover; 149.1(6.4) — Rule re gifts of public securities ap- 
plies to gifts to registered national arts service organizations; 248(1)‘allowable busi- 
ness investment loss”, 248(1)“allowable capital loss”, 248(1)“taxable capital gain” — 
Definitions in s. 38 apply to entire Act; 248(37)(d) — Rule limiting value of donated 
property does not apply where 38(a.1) or (a.2) applies; Canada-U.S. Tax Treaty:Art. 
XII — Gains. 


History: Para. 38(a.1) before subpara. (ii), and the opening words of para. 38(a.2), 
amended by 2006, c. 4, subsecs. 51(1), (2), applicable in respect of gifts of property 
made after May 1, 2006. The portions formerly read: 


(a.1) a taxpayer’s taxable capital gain for a taxation year from the disposition of 

any property is |/; of the taxpayer’s capital gain for the year from the disposition 

of the property if 
(i) the disposition is the making of a gift to a qualified donee (as defined in 
subsection 149.1(1)), other than a private foundation, of a share, debt obliga- 
tion or right listed on a prescribed stock exchange, a share of the capital 
stock of a mutual fund corporation, a unit of a mutual fund trust, an interest 
in a related segregated fund trust (within the meaning assigned by paragraph 
138.1(1)(a)) or a prescribed debt obligation, or 


(a.2) a taxpayer’s taxable capital gain for a taxation year from the disposition of 
a property is '/s of the taxpayer’s capital gain for the year from the disposition of 
the property where 


The opening words of para. 38(a.1) amended by 2002, c. 9, s. 22, applicable to disposi- 
tions that occur after 2001. The opening words formerly read: 


(a.1) a taxpayer’s taxable capital gain for a taxation year from the disposition 
after February 18, 1997 and before 2002 of any property is '/s of the taxpayer's 
capital gain for the year from the disposition of the property where 


Paras. 38(a) (b) and (c) amended by 2001, c. 17, subsec. 22(1), applicable to 2000 er 
seq. except that 


(a) for a taxation year of a taxpayer that ended before February 28, 2000, the refer- 
ences to the fraction “!/2” in paras. 38(a), (b) and (c) shall be read as references to 
the fraction “/:”, 

(b) for a taxpayer’s taxation year that began after February 28, 2000 and ended 
before October 17, 2000, the references to the fraction “!/2” in paras. 38(a), (b) and 
(c) shall be read as references to the fraction ““/3”, 


(c) for a taxation year of a taxpayer that includes February 28, 2000 but does not 
include October 18, 2000, the references to the fraction “'/2” in paras. 38(a), (b) and 
(c) shall be read as references to the fraction that applies to the taxpayer for that 
year, and for this purpose, 


(i) where the amount of the taxpayer’s net capital gains from dispositions of 
property in the period that began at the beginning of the year and ended at the 
end of February 27, 2000 (in this paragraph referred to as the “first period”) 
exceeds the amount of the taxpayer’s net capital losses from dispositions of 
property in the period that begins at the beginning of February 28, 2000 and 
ends at the end of the year (in this paragraph referred to as the “second pe- 
riod’), the fraction that applies to the taxpayer for the year is */4, 


(ii) where the amount of the taxpayer’s net capital losses from dispositions of 
property in the first period exceeds the amount of the taxpayer’s net capital 
gains from dispositions of property in the second period, the fraction that ap- 
plies to the taxpayer for the year is */s, 


(iii) where the amount of the taxpayer’s net capital gains from dispositions of 
property in the first period is less than the amount of the taxpayer’s net capital 
losses from dispositions of property in the second period, the fraction that ap- 
plies to the taxpayer for the year is 7/s, 


(iv) where the amount of the taxpayer’s net capital losses from dispositions of 
property in the first period is less than the amount of the taxpayer’s net capital 
gains from dispositions of property in the second period, the fraction that ap- 
plies to the taxpayer for the year is 7/3, 
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(v) where the taxpayer has only net capital gains, or only net capital losses, 
from dispositions of property in each of the first and second periods, the frac- 
tion that applies to the taxpayer for the year is the fraction determined by the 
formula 


(3/4 x A+ 2/3 x B)/(A +B) 
where 


A is the net capital gains or the net capital losses, as the case may be, of 
the taxpayer from dispositions of property in the first period, and 


B is the net capital gains or the net capital losses, as the case may be, of 
the taxpayer from dispositions of property in the second period, and 


(vi) where the net capital gains and net capital losses of the taxpayer for the 
year are nil, the fraction that applies to the taxpayer for the year is 7/3, 


(d) for a taxation year of a taxpayer that began after February 27, 2000 and in- 
cludes October 18, 2000, the references to the fraction “'/2” in paras. 38(a), (b) and 
(c) shall be read as references to the fraction that applies to the taxpayer for that 
year, and for this purpose, 


(i) where the amount of the taxpayer’s net capital gains from dispositions of 
property in the period that began at the beginning of the year and ended at the 
end of October 17, 2000 (in this paragraph referred to as the “first period’) 
exceeds the amount of the taxpayer’s net capital losses from dispositions of 
property in the period that begins at the beginning of October 18, 2000 and 
ends at the end of the year (in this paragraph referred to as the “second pe- 
riod’’), the fraction that applies to the taxpayer for the year is 7/s, 


(ii) where the amount of the taxpayer’s net capital losses from dispositions of 
property in the first period exceeds the amount of the taxpayer’s net capital 
gains from dispositions of property in the second period, the fraction that ap- 
plies to the taxpayer for the year is 7/3, 


(iii) where the amount of the taxpayer’s net capital gains from dispositions of 
property in the first period is less than the amount of the taxpayer’s net capital 
losses from dispositions of property in the second period, the fraction that ap- 
plies to the taxpayer for the year is '/2, 


(iv) where the amount of the taxpayer’s net capital losses from dispositions of 
property in the first period is less than the amount of the taxpayer’s net capital 
gains from dispositions of property in the second period, the fraction that ap- 
plies to the taxpayer for the year is '/2, 


(v) where the taxpayer has only net capital gains, or only net capital losses, 
from dispositions of property in each of the first and second periods, the frac- 
tion that applies to the taxpayer for the year is the fraction determined by the 
formula 


(2/3 x A+ 1/2 x B)/(A+B) 
where 


A is the net capital gains or the net capital losses, as the case may be, of 
the taxpayer from dispositions of property in the first period, and 


B is the net capital gains or the net capital losses, as the case may be, of 
the taxpayer from dispositions of property in the second period, and 


(vi) where the net capital gains and net capital losses of the taxpayer for the 
year are nil, the fraction that applies to the taxpayer for the year is '/, 


(e) for a taxation year of a taxpayer that includes February 27, 2000 and October 
18, 2000, the references to the fraction “!/2” in paras. 38(a), (b) and (c) shall be read 
as references to the fraction that applies to the taxpayer for that year, and for this 
purpose, 

(i) the fraction that applies to the taxpayer for the year is 7/4, where 


(A) the amount by which the amount of the taxpayer’s net capital gains 
from dispositions of property in the period that began at the beginning of 
the year and ended at the end of February 27, 2000 (in this paragraph re- 
ferred to as the “first period’) exceeds the amount of the taxpayer's net 
capital losses from dispositions of property in the period that began at the 
beginning of February 28, 2000 and ended at the end of October 17, 2000 
(in this paragraph referred to as the “second period”’) 


exceeds 


(B) the amount of the taxpayer’s net capital losses from dispositions of 
property in the period that begins at the beginning of October 18, 2000 and 
ends at the end of the year (in this paragraph referred to as the “third 
period’’), 


(ii) the fraction that applies to the taxpayer for the year is */4, where 


(A) the amount by which the amount of the taxpayer’s net capital losses 
from dispositions of property in the first period exceeds the amount of the 
taxpayer’s net capital gains from dispositions of property in the second 
period 


exceeds 


(B) the amount of the taxpayer’s net capital gains from dispositions of 
property in the third period, 
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(iii) the fraction that applies to the taxpayer for the year is */3, where 


(A) the amount by which the amount of the taxpayer’s net capital gains 
from dispositions of property in the second period exceeds the amount of 
the taxpayer’s net capital losses from dispositions of property in the first 
period 

exceeds 


(B) the amount of the taxpayer’s net capital losses from dispositions of 
property in the third period, 


(iv) the fraction that applies to the taxpayer for the year is 7/3, where 


(A) the amount by which the amount of the taxpayer’s net capital losses 
from dispositions of property in the second period exceeds the amount of 
the taxpayer’s net capital gains from dispositions of property in the first 
period 

exceeds 


(B) the amount of the taxpayer’s net capital gains from dispositions of 
property in the third period, 


(v) where the taxpayer has net capital gains in each of the first and second 
periods and the total amount of those net capital gains in those periods exceeds 
the amount of the taxpayer’s net capital losses in the third period, the fraction 
that applies to the taxpayer for the year is the fraction that is determined by the 
formula 


(3/4 x A + 2/3 x B)/(A +B) 
where 


A is the net capital gains of the taxpayer from dispositions of property in 
the first period, and 


B is the net capital gains of the taxpayer from dispositions of property in 
the second period, 


(vi) where the taxpayer has net capital losses in each of the first and second 
periods and the total amount of those net capital losses in those periods ex- 
ceeds the amount of the taxpayer’s net capital gains in the third period, the 
fraction that applies to the taxpayer for the year is the fraction that is deter- 
mined by the formula 


(3/4x A+ 2/3 x B)/(A +B) 
where 


A is the net capital losses of the taxpayer from dispositions of property in 
the first period, and 


B is the net capital losses of the taxpayer from dispositions of property in 
the second period, 


(vii) where the taxpayer has only net capital gains, or only net capital losses, 
from dispositions of property in each of the first, second and third periods, the 
fraction that applies to the taxpayer for the year is the fraction that is deter- 
mined by the formula 


(3/4x A+2/3xB+1/2xC)/(A+B+C) 
where 


A is the taxpayer’s net capital gains or net capital losses, as the case may 
be, from dispositions of property in the first period, 


B is the taxpayer’s net capital gains or net capital losses, as the case may 
be, from dispositions of property in the second period, and 


C is the taxpayer’s net capital gains or net capital losses, as the case may 
be, from dispositions of property in the third period, 


(viii) where the amount of the taxpayer’s net capital gains from dispositions of 
property in the first period exceeds the amount of the taxpayer’s net capital 
losses from dispositions of property in the second period and the taxpayer has 
net capital gains from dispositions of property in the third period, the fraction 
that applies to the taxpayer for the year is the fraction that is determined by the 
formula 


(3/4x A+ 1/2xB)/(A+B) 
where 


A is the amount by which the taxpayer’s net capital gains from disposi- 
tions of property in the first period exceeds the amount of the taxpayer’s 
net capital losses from dispositions of property in the second period, and 
B is the taxpayer’s net capital gains from dispositions of property in the 
third period, 
(ix) where the amount of the taxpayer’s net capital losses from dispositions of 
property in the first period exceeds the amount of the taxpayer’s net capital 
gains from dispositions of property in the second period and the taxpayer has 
net capital losses from dispositions of property in the third period, the fraction 
that applies to the taxpayer for the year is the fraction that is determined by the 
formula 


(3/4x A+ 1/2xB)/(A+B) 
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where 


A is the amount by which the taxpayer’s net capital losses from disposi- 
tions of property in’the first period exceeds the amount of the taxpayer's 
net capital gains from dispositions of property in the second period, and 


B is the taxpayer’s net capital losses from dispositions of property in the 
third period, 


(x) where the amount of the taxpayer’s net capital gains from dispositions of 
property in the second period exceeds the amount of the taxpayer’s net capital 
losses from dispositions of property in the first period and the taxpayer has net 
capital gains from dispositions of property in the third period, the fraction that 
applies to the taxpayer for the year is the fraction that is determined by the 
formula 


(2/3 x A+ 1/2x B)/(A+B) 
where 


A is the amount by which the taxpayer’s net capital gains from disposi- 
tions of property in the second period exceeds the amount of the tax- 
payer’s net capital losses from dispositions of property in the first period, 
and 


B is the taxpayer’s net capital gains from dispositions of property in the 
third period, 


(xi) where the amount of the taxpayer’s net capital losses from dispositions of 
property in the second period exceeds the amount of the taxpayer’s net capital 
gains from dispositions of property in the first period and the taxpayer has net 
capital losses from dispositions of property in the third period, the fraction that 
applies to the taxpayer for the year is the fraction that is determined by the 
formula 


(2/3 x A+ 1/2xB)/(A+B) 
where 


A is the amount by which the taxpayer’s net capital losses from disposi- 
tions of property in the second period exceeds the amount of the tax- 
payer’s net capital gains from dispositions of property in the first period, 
and 


B is the taxpayer’s net capital losses from dispositions of property in the 
third period, and 


(xii) in any other case, the fraction that applies to the taxpayer for the year is 
'p, and 
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of capital gains realized/on dispositions of property that occurred in a particular 
period in the year is that proportion of those net capital gains that the number of 
days in the particular period is of the number of days that are in all periods in the 
year in which a net gain was realized, 


(0) where an amount is designated under subsec. 104(21), in respect of a benefici- 
ary by a trust in respect of the net taxable capital gains of the trust for a taxation 
year of the trust and the trust does not elect under para. 104(21.4)(d), as amended 
by 2001, c. 17, for the year, the deemed gains of the beneficiary referred to in 
subsec. 104(21.4), as amended by 2001, c. 17, are deemed to have been realized in 
each period in the year in a proportion that is equal to the same proportion that the 
net capital gains of the trust realized by the trust in that period is of all the net 
capital gains realized by the trust in the year, 


(p) where in the course of administering the estate of a deceased taxpayer, a capital 
loss from a disposition of property by the legal representative of a deceased tax- 
payer is deemed under para. 164(6)(c) to be a capital loss of the deceased taxpayer 
from the disposition of property by the taxpayer in the taxpayer’s last taxation year 
and not to be a capital loss of the estate, the capital loss is deemed to be from the 
disposition of a property by the taxpayer immediately before the taxpayer’s death, 


(q) each capital gain referred to in para. 104(21.4)(a), as amended by 2001, c. 17, 
in respect of a beneficiary, shall be determined as if that para. were read without 
reference to subpara. 104(21.4)(a)(ii), 


(r) where no capital gains or losses are realized in a period, the amount of net 
capital gains or losses for that period is deemed to be nil, 


(s) where a net amount is included as a capital gain of a taxpayer for a taxation 
year because of the granting of an option under subsec. 49(1), the net amount is 
deemed to be a capital gain of the taxpayer from a disposition of property on the 
day on which the option was granted, 


(t) where a net amount is included as a capital gain of a corporation for its taxation 
year under subsec. 49(2) because of the expiration of an option that was granted by 
the corporation, the net amount is deemed to be a capital gain of the corporation 
from a disposition of property on the day on which the option expired, 


(u) where a net amount is included as a capital gain of a trust for its taxation year 
under subsec. 49(2.1) because of the expiration of an option that was granted by 
the trust, the net amount is deemed to be a capital gain of the trust from a disposi- 
tion of property on the day on which the option expired, and 


(v) where a net amount is included as a capital gain of a taxpayer for a taxation 
year because of subsec. 49(3), (3.01) or (3.1), the net amount is deemed to be a 
capital gain of the taxpayer from a disposition of property on the day on which the 
option was exercised. 


in determining the fraction that applies to the taxpayer under paragraphs (a) to (e) for 


the year, the following rules apply: Paras. (a), (b) and (c) formerly read: 


(f) the net capital gains of a taxpayer from dispositions of property in a period is 
the amount, if any, by which the taxpayer’s capital gains from dispositions of pro- 
perty in the period exceeds the taxpayer’s capital losses from dispositions of pro- 
perty in the period, 

(g) the net capital losses of a taxpayer from dispositions of property in a period is 
the amount, if any, by which the taxpayer’s capital losses from dispositions of pro- 
perty in the period exceeds the taxpayer’s capital gains from dispositions of pro- 
perty in the period, 


(h) the net amount included as a capital gain of the taxpayer for a taxation year 
from a disposition to which para. 38(a.2) applies or from a disposition to which 
para. 38(a.1) applies, is deemed to be equal to one half of the capital gain, 


(i) the net amount included as a capital gain of the taxpayer for a taxation year 
from a disposition of property before the year because of subparas. 40(1)(a)(ii) and 
(iii) is deemed to be a capital gain of the taxpayer from a disposition of property on 
the first day of the year, 


(j) each capital loss that is a business investment loss shall be determined without 
reference to subsecs. 39(9) and (10), 


(k) where an amount is included in computing the income of the taxpayer for the 
year because of subsec. 80(13) in respect of a commercial obligation that is settled, 
the amount that would be determined under that subsection in respect of the obliga- 
tion, if the value of E in the formula in that subsection were 1, is deemed to be a 
capital gain of the taxpayer from a disposition of property on the day on which the 
settlement occurs, 


(1) the taxpayer’s capital gains and losses from dispositions of property (other than 
taxable Canadian property) while the taxpayer is a non-resident are deemed to be 
nil, 


(m) where an election is made by a taxpayer under para. 104(21.4)(d), subsec. 
104(21.5), subsec. 130.1(4.4) or (4.5), or subsec. 131(1.7) or (1.9), all as amended 
2001, c. 17, for a year, the portion of the taxpayer’s net capital gains for the year 
that are to be treated as being in respect of capital gains realized on dispositions of 
property that occurred in a particular period in the year is that proportion of those 
net capital gains that the number of days in the particular period is of the number 
of days in the year, 


(n) where the election made under para. 104(21.4)(d) or subsec. 104(21.5), both as 
amended by 2001, c. 17, for the year was made by a personal trust, the portion of 
the taxpayer’s net capital gains for the year that are to be treated as being in respect 
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(a) subject to paragraph (a.1), a taxpayer’s taxable capital gain for a taxation year 
from the disposition of any property is */4 of the taxpayer’s capital gain for the 
year from the disposition of the property; 


(b) a taxpayer’s allowable capital loss for a taxation year from the disposition of 
any property is °/s of the taxpayer’s capital loss for the year from the disposition 
of that property; and 


(c) a taxpayer’s allowable business investment loss for a taxation year from the 
disposition of any property is */4 of the taxpayer’s business investment loss for 
the year from the disposition of that property. 


Para. 38(a.1) amended by replacing the reference to the fraction “/s” with a reference to 
the fraction ‘'/;”, by the said c. 17, subsec. 22(2), applicable to 2000 et seq. except that, 


(a) for a taxation year of a taxpayer that includes February 28, 2000 or October 17, 
2000, the reference to the fraction “'/4” shall be read as a reference to |, of the 
fraction in para. 38(a), as amended by 2001, c. 17, that applies to the taxpayer for 
the year: 


(a.1) for a taxation year that began after February 28, 2000 and ended before Octo- 
ber 17, 2000, the reference to the fraction “‘!/1’”’ shall be read as a reference to the 
fraction “'/;"; and 


(b) for a taxation year that ended before February 28, 2000, the reference to the 
fraction “‘'/s” shall be read as a reference to the fraction “*/s”. 


Para. 38(a.2) added by the said c. 17, subsec. 22(3), applicable to gifts made by a tax- 
payer after February 27, 2000 except that, 


(a) if the taxpayer’s taxation year began after February 28, 2000 and ended before 
October 17, 2000, the reference to the fraction ‘‘'/s” shall be read as a reference to 
the fraction “'/3;”; and 


(b) if the taxpayer’s taxation year includes February 28, 2000 or October 17, 2000, 
the reference to the fraction ‘‘!/1” shall be read as a reference to '/2 of the fraction in 
para. 38(a), as amended by 2001, c. 17, that applies to the taxpayer for the year. 


Para. 38(a) amended and para. (a.1) added by 1998, c. 19, s. 6, applicable after Febru- 
ary 18, 1997. Para. (a) formerly read: 


(a) a taxpayer’s taxable capital gain for a taxation year from the disposition of 
any property is */1 of the taxpayer’s capital gain for the year from the disposition 
of that property; 


Subdivision c — Taxable Capital Gains 


Selected Cases [s. 38]: Fortino, v. R., [2000] 1 C.T.C. 349 (FCA); aff’g [1997] 2 
C.T.C. 2184 (TCC) (Non-competition agreement proceeds not capital gain); Haslam et 
al. vy. R., [1988] 1 C.T.C. 153 (FCTD) (Land values determined using “cost of develop- 
ment” approach); Doral Holdings Ltd. v. R., [1987] 1 C.T.C. 398 (FCTD) (Mere possi- 
bility of future development could not considerably increase value of land acquired in 
1971); R. v. Demco Management Lid., [1986] | C.T.C. 92 (FCA) (Where property sold 
as a going concern, purchase price need not be broken down into component parts); 
Yager y. R., [1985] 1 C.T.C. 89 (FCTD) (Valuation Day value of shares determined 
using double capitalization of intangibles method); R. ». Waddell Hugh, Ltd., [1983] 
C.T.C. 270 (FCA) (Fair market value accepted as Valuation Day value where shares 
had “retention value” beyond that determined using formula); Community Shopping 
Developments Ltd. v. R., [1983] C.T.C. 60 (FCTD) (Taxable capital gain determined as 
proportion of capital gain equal to years of ownership after Valuation Day, over total 
years of ownership); Smith v. R., [1981] C.T.C. 476 (FCTD) (Revenue officer subject 
to examination for discovery on appraisal); National System of Baking of Alberta Ltd. 
vy. R., [1980] C.T.C. 237 (FCA) (Valuation Day value determined without adjustment 
for possible takeover bid); Connor y. R., [1979] C.T.C. 365 (FCA) (Expert evidence of 
Valuation Day value rejected in favour of Court’s criteria); Littler v. MNR, [1976] 
C.T.C. 379 (FCTD); aff'd on other grounds [1978] C.T.C. 235 (FCA) (Fair market 
value was price listed on stock exchange despite premium paid for control). 
Definitions [s. 38]: “business investment loss’ — 39(1)(c), 248(1); 
39(1)(a), 248(1); “capital loss” — 39(1)(b), 248(1);.. “disposition”, “mineral re- 
source” — 248(1); “mutual fund corporation” — 131(8), 248(1); “‘mutual fund 
trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); “pre- 
scribed” — 248(1); “prescribed debt obligation’ — Reg. 6210;.“‘prescribed stock ex- 
change” — 248(29), Reg. 3200, 3201; “private foundation” — 149.1(1), 248(1); “pro- 
perty” — 248(1); “qualified donee” —149.1(1), 248(1); “related segregated fund 
trust” — 138.1(1)(a); “share” — 248(1); “taxation year’ — 249; “taxpayer” — 248(1); 
“total ecological gifts’ — 118.1(1). 

Regulations: 3200, 3201 (prescribed stock exchanges for 38(a.1)); 
debt obligations for 38(a.1). 


Interpretation Bulletins [s. 38]: IT-484R2: Business investment losses. 
Registered Charities Newsletters: 12 (valuing gifts of public securities). 


Forms [s. 38]: T1170: Capital gains on gifts of certain capital property; T4037: 
Capital gains [guide]. 


capital gain” — 


6210 (prescribed 


Proposed Addition — 38. tie 


38.1. Mincaiion of gain re certain gifts — _ ae a ye is en- 
titled to an amount of an advantage in respect of a gift of gles 
described in paragraph 38(a.1) or (a.2), 


(a) those paragraphs apply only to that proportion ‘ de tax | 
payer's capital gain in respect of the gift that the eligible 
amount of the gift is of the eer $ —— * en 
in respect of the gift; and — 


(b) paragraph 38(a) applies to the extent that dies taxpayer’ S 
capital gain in respect of the gift exceeds the ai 
capital gain to which paragraph 38(a.1) or (a. 2). applies. 
Application: The July 18, 2005 draft legislation (Part 2 — penny S. 59, will add 
s. 38.1, applicable to gifts made after December 20, 2002. 
Technical Notes: Paragraphs 38(a.1) and (a. 2) provide a special. ae fate for 
capital gains arising as a result of a gift to qualified donees of certain securities or of 
[ mommmerally sensitive ae This ees Fate is one-half of the no 
rate. : ; ee / 


Reclon 281 te added ocean to the addition of new sub abi 24831) to 
(33), for gifts made after December 20, 2002. New section 38.1 provides that, where 
a taxpayer is entitled to an advantage or benefit in respect of a gift, only part of the 
taxpayer’s capital gain will be entitled to the special inclusion rate. The part entitled 
to the special inclusion rate is that proportion of the gain that the eligible amount of 
the gift is of the taxpayer's total proceeds of disposition in respect of the property. 
For additional details, see the commentary to new subsections 248(31) and (32) re- 
garding the eligible amount of a gift and the amount of the SS in ee of a 
gift. : 
Related Provisions [ee 38. oF ons 33) — Eligible amount of ett and advan- 
tage i in respect of gift. 
Definitions {s. , 38.4): 
gain” — 39(1)(a), 248(1); “disposition” — 248(1), 
(41); “property”, “taxpayer” — 248(1). / 


“advantage” — 248(32): “amount” 2481), : “capital 
“eligible amount” — 248(31), 


39. (1) Meaning of capital gain and capital loss [and 
business investment loss] — For the purposes of this Act, 


(a) a taxpayer’s capital gain for a taxation year from the disposi- 
tion of any property is the taxpayer’s gain for the year deter- 
mined under this subdivision (to the extent of the amount thereof 
that would not, if section 3 were read without reference to the 


S. 39(1)(b) 


expression “other than a taxable capital gain from the disposi- 
tion of a property” in paragraph 3(a) and without reference to 
paragraph 3(b), be included in computing the taxpayer’s income 
for the year or any other taxation year) from the disposition of 
any property of the taxpayer other than 


(i) eligible capital property, 


(i.1) an object that the Canadian Cultural Property Export 
Review Board has determined meets the criteria set out in 
paragraphs 29(3)(b) and (c) of the Cultural Property Export 
and Import Act and that has been disposed of, 


(A) in the case of a gift to which subsection 118.1(5) ap- 
plies, within the period ending 36 months after the death 
of the taxpayer or, where written application therefor has 
been made to the Minister by the taxpayer’s legal repre- 
sentative within that period, within such longer period as 
the Minister considers reasonable in the circumstances, 
and 


(B) in any other case, at any time, 


to.an institution or a public authority in Canada that was, at 
the time of the disposition, designated under subsection 32(2) 
of that Act either generally or for a specified purpose related 
to that object, 


(ii) a Canadian resource property, 

(ii.1) a foreign resource property, 

(11.2) a property to the disposition of which subsection 
142. 44) or (5) or 142.5(1) apRteys 

_ Proposed Addition — 39(1)(a)(ii.3) 


Gi. 3) a one in respect of which subsection 94.2(3) ap- 
plies: (and ged neve a 94, sara epee not poh to the tax- 
_ payer for the year, ’ i 


Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), s. 5, 
will add Subpara. 39a tii. 3). applicable to dispositions that occur after 2002. 


Technical Notes: Paragraph. 39(1 }(a) describes a taxpayer’ S capital gain for a 
taxation year from the disposition of property. Under this paragraph, gains from dis- 
positions of specified properties are to be excluded in determining | a capital gain. 
Under subparagraph 39(DajGi. 2), the specified properties include specified debt ob- 
ligations, ‘where subsection 142. A4(4) or (5) applies to the disposition, and mark-fo- 
market propertiés where subsection 142.5(1) applies to the disposition. Under sub- 
Paragraph 39(1)(b)Gi), the same SAISON generally ie with regard to a tax- 
payer's capital loss. o 
New subparagraph 39(1)(a)(ii.3) iprevides a sistilat exclusion for property in respect 
of which subsection 94.2(3) applies (and subsection 94.2(20) does not apply) to a 
taxpayer for a taxation year. Subsection 94.2(3) sets out the conditions for the appli- 
cation of the mark-to-market taxation regime under section 94.2 for participating in- 
terests in foreign investment entities and tracking entities. Because of paragraph 
94,2(5)(b), this exclusion does not apply to gains from the disposition by a taxpayer 
of property where the ess is not ee in eats immediately before the time 
of the disposition. : i : 


(iii) an insurance policy, including a life insurance policy, 
except for that part of a life insurance policy in respect of 
which a policyholder is deemed by paragraph 138.1(1)(e) to 
have an interest in a related segregated fund trust, 


(iv) a timber resource property, or 


(v) an interest. of a beneficiary under a qualifying environ- 
mental trust; 
Selected Cases [para. 39(1)(a)]: Whent v. R., [2000] | C.T.C..329 (FCA) (Bargain 
purchases do not necessarily exclude capital treatment of gains); Sani Sport Inc. v. 
Canada, [1990] 2 C.T.C. 15 (FCA) (Part of expropriation compensation paid for loss of 
business use of land was capital); Dumais v. MNR, [1990] 1 C.T.C. 342 (FCTD) (Capi- 
tal gain from disposition of community property taxable to husband alone). 


(b) a taxpayer’s capital loss for a taxation year from the disposi- 
tion of any property is the taxpayer’s loss for the year deter- 
mined under this subdivision (to the extent of the amount thereof 
that would not, if section 3 were read in the manner described in 
paragraph (a) of this subsection and without reference to the ex- 
pression “or the taxpayer’s allowable business investment loss 
for the year” in paragraph 3(d), be deductible in computing the 


177 
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taxpayer’s income for the year or any other taxation year) from 
the disposition of any property of the taxpayer other than 
(i) depreciable property, or 
(ii) property described in any of subparagraphs (a)(i), (ii) to 
(iii) and (v); and 
Selected Cases [para. 39(1)(b)]: Sénécal (J.G.) v. MNR, [1993] 2 C.T.C, 2218 
(TCC) (Proceeds of disposition of land equal to cash and face value of promissory note 
received, despite evidence that note’s value nil). 
(c) a taxpayer’s business investment loss for a taxation year 
from the disposition of any property is the amount, if any, by 
which the taxpayer’s capital loss for the year from a disposition 
after 1977 


(4) to which subsection 50(1) applies, or 


(ii) to a person with whom the taxpayer was dealing at arm’s 
length 


of any property that is 


(iii) a share of the capital stock of a small business corpora- 
tion, or 


(iv) a debt owing to the taxpayer by a Canadian-controlled 
private corporation (other than, where the taxpayer is a cor- 
poration, a debt owing to it by a corporation with which it 
does not deal at arm’s length) that is 


(A) a small business corporation, 


(B) a bankrupt (within the meaning assigned by subsec- 
tion 128(3)) that was a small business corporation at the 
time it last became a bankrupt, or 


(C) a corporation referred to in section 6 of the Winding- 
up and Restructuring Act that was insolvent (within the 
meaning of that Act) and was a small business corpora- 
tion at the time a winding-up order under that Act was 
made in respect of the corporation, 


exceeds the total of 


(v) in the case of a share referred to in subparagraph (iii), the 
amount, if any, of the increase after 1977 by virtue of the 
application of subsection 85(4) in the adjusted cost base to 
the taxpayer of the share or of any share (in this subpara- 
graph referred to as a “replaced share”) for which the share 
or a replaced share was substituted or exchanged, 

Selected Cases [subpara. 39(1)(c)(v)]: Reeson Investments Ltd. vy. Canada, 

[1990] 2 C.T.C. 190 (FCTD) (Conversion of capital loss to business investment loss 


prevented in transactions between associated companies; transfers of business invest- 
ment loss permitted). 


(vi) in the case of a share referred to in subparagraph (ii1) that 
was issued before 1972 or a share (in this subparagraph and 
subparagraph (vii) referred to as a “substituted share’) that 
was substituted or exchanged for such a share or for a substi- 
tuted share, the total of all amounts each of which is an 
amount received after 1971 and before or on the disposition 
of the share or an amount receivable at the time of such a 
disposition by 
(A) the taxpayer, 


(B) where the taxpayer is an individual, the taxpayer’s 
spouse or common-law partner, or 


(C) a trust of which the taxpayer or the taxpayer’s spouse 
or common-law partner was a beneficiary 


as a taxable dividend on the share or on any other share in 
respect of which it is a substituted share, except that this sub- 
paragraph shall not apply in respect of a share or substituted 
share that was acquired after 1971 from a person with whom 
the taxpayer was dealing at arm’s length, 


(vil) in the case of a share to which subparagraph (vi) applies 
and where the taxpayer is a trust referred to in paragraph 
104(4)(a), the total of all amounts each of which is an 
amount received after 1971 or receivable at the time of the 
disposition by the settlor (within the meaning assigned by 
subsection 108(1)) or by the settlor’s spouse or common-law 


Income Tax Act, Part I, Division B 


partner as a taxable dividend on the share or on any other 
share in respect of which it is a substituted share, and 


(viii) the amount determined in respect of the taxpayer under 
subsection (9) or (10), as the case may be. 


Selected Cases [para. 39(1)(c)]: Klein v. R., [2001] 3 C.T.C. 2200 (TCC) (Loan to 
a corporate partner that was small business corporation was eligible for ABIL 
treatment); Tipster Investments Ltd. v. R., [1998] 2 C.T.C. 3005 (TCC) (Business in- 
vestment loss included in definition of capital loss). 


Related Provisions: 12(1)(z.1) — Disposition of interest in qualifying environmen- 
tal trust; 39(2) — Capital gains and losses in respect of foreign currencies, 39(3) — 
Gain — purchase of bonds by issuer; 39(12) — Amount paid under guarantee deemed 
to be business investment loss; 40 — Calculation of gain or loss; 44.1(2) — Capital 
gain on disposition of small business investment that is replaced by another; 50(1) — 
Conditions for business investment loss where shares or debt still owned; 55(2) — 
Deemed capital gain on certain dividends; 80.03(2), (4) — Deemed capital gain on dis- 
position of property following debt forgiveness; 100(4), (5) — Capital loss on disposi- 
tion of partnership interest; 104(4.1) — Mark-to-market property can be capital pro- 
perty for trust’s 21-year deemed disposition; 110.6— Capital gains exemption; 
118.1(7.1) — Gifts of cultural property; 136 — Cooperative can be private corporation 
for 39(1)(c); 139.1(4)(a) — Capital gain and loss on ownership rights resulting from 
demutualization of insurer deemed nil; 144(4) — Deemed capital gain from employees 
profit sharing plan; 248(1)“capital gain”, “capital loss” — Definitions in 39(1) apply to 
entire Act; 248(37)(c) — Rule limiting value of donated property does not apply where 
39(1)(a)(i.1) applies; Canada-U.S. Tax Treaty:Art. XIII — Gains. 


History: Clauses 39(1)(c)(vi)(B) and (C) amended by 2000, c, 12, Sch. 2, s. 1, to 
replace “spouse” with “spouse or common-law partner”, applicable to 2001 er seq., in 
force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)*common-law partner”. 


Subpara. 39(1)(a)(v) amended by 1998, c. 19, subsec. 7(1), applicable to taxation years 
that end after February 18, 1997. The subpara. formerly read: 


(v) an interest of a beneficiary under a mining reclamation trust; 


Cl. 39(1)(c)(iv)(C) amended by 1996, c. 6, subsec. 167(2), to substitute “Winding-up 
and Restructuring Act” for “Winding-up Act”, effective June 28, 1996. 


Subpara. 39(1)(a)(ii.2) added by 1995, c. 21, subsecs. 49(1), (2), applicable to disposi- 
tions of property occurring after February 22, 1994. Subpara. (11.2) formerly read: 


(ii) property described in subparagraph (a)(i), (ii), (ii.1), (iii) or (v); and 


Subpara. 39(1)(a)(v) added by 1995, c. 3, subsec. 10(1), applicable to taxation years 
that end after February 22, 1994. 


Subpara. 39(1)(b)(ii) amended by 1995, c. 3, subsec. 10(2), applicable to taxation years 
that end after February 22, 1994. Subpara. (ii) formerly read: 


(ii) property described in subparagraph (a)(i), (ii) or (ili); and 
Subpara. 39(1)(a)(i.1) substituted by 1994, c. 7, Sch. I (1991, c. 49), subsec. 22(1), 


applicable with respect to dispositions occurring after December 11, 1988. Subpara. 
39(1)(a)(i.1) formerly read: 


(i.1) an object that the Canadian Cultural Property Export Review Board has 
determined meets all criteria set out in paragraphs 23(3)(b) and (c) of the Cul- 
tural Property Export and Import Act and that has been disposed of, 


(A) in the case of a gift to which subsection 118.1(5) applies, within 15 
months after the death of the taxpayer or such longer period as is reasonable 
in the circumstances, and 


(B) in any other case, at any time, 


to an institution or public authority in Canada that was at the time of the disposi- 
tion designated under subsection 32(2) of that Act either generally or for a pur- 
pose related to that object, 


Subpara. 39(1)(c)(iv) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 22(2), 
applicable to 1987 et seg. Subpara. 39(1)(c)(iv) formerly read: 


(iv) a debt owing to the taxpayer by a small business corporation other than, 
where the taxpayer is a corporation, a debt owed to it by a small business corpo- 
ration with which it does not deal at arm’s length 


Selected Cases [subsec. 39(1)]: Gordon v. Canada, [1996] 3 C.T.C. 2229 (TCC) 
(Payment directly to creditors instead of to company whose debt was guaranteed was 
acceptable); Macdonald (1I.V.) v. Canada, [1993] 2 C.T.C. 75 (FCA) (Inflation not ac- 
counted for in computation of capital gain); Dumais v. MNR, [1990] 1 C.T.C. 342 
(FCTD) (Proceeds of disposition of community property under Civil Code Article 1292 
taxed in hands of husband alone); Louie, H.Y., Co. Ltd. v. R., [1986] 1 C.T.C. 499 
(FCTD) (Loss on shares in construction company was business investment loss). 


Interpretation Bulietins: IT-123R5: Transactions involving eligible capital pro- 
perty; IT-125R4: Dispositions of resource properties; IT-159R3: Capital debts estab- 
lished to be bad debts; IT-220R2: Capital cost allowance — proceeds of disposition of 
depreciable property; IT-359R2: Premiums and other amounts re leases; IT-346R: 
Commodity futures and certain commodities; IT-407R4: Dispositions of cultural pro- 
perty to designated Canadian institutions; IT-426R: Shares sold subject to an earnout 
agreement; IT-444R: Corporations — involuntary dissolutions; IT-481: Timber re- 
source property and timber limits; IT-484R2: Business investment losses. See also list 
at end of s. 39, 
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Subdivision c — Taxable Capital Gains 


1.T. Technical News: 16 (Continental Bank case); 34 (creation of capital losses — 
applying GAAR). 

Advance Tax Rulings: ATR-15: Employee stock option plan; ATR-28: Redemption 
of capital stock of family farm corporation. 

Forms: Tl SCH 3: Capital gains (or losses); T2 SCH 6: Summary of dispositions of 
capital property; T3 SCH 1: Dispositions of capital property; T1161: List of properties 
by an emigrant of Canada; T4037: Capital gains [guide]. 


(2) Capital gains and losses in respect of foreign curren- 
cies — Notwithstanding subsection (1), where, by virtue of any 
fluctuation after 1971 in the value of the currency or currencies of 
one or more countries other than Canada relative to Canadian cur- 
rency, a taxpayer has made a gain or sustained a loss in a taxation 
year, the following rules apply: 
(a) the amount, if any, by which 

(i) the total of all such gains made by the taxpayer in the year 

(to the extent of the amounts thereof that would not, if sec- 

tion 3 were read in the manner described in paragraph (1)(a) 

of this section, be included in computing the taxpayer’s in- 

come for the year or any other taxation year) 


exceeds 


(11) the total of all such losses sustained by the taxpayer in the 
year (to the extent of the amounts thereof that would not, if 
section 3 were read in the manner described in paragraph 
(1)(a) of this section, be deductible in computing the tax- 
payer’s income for the year or any other taxation year), and 


(iii) if the taxpayer is an individual, $200, 


shall be deemed to be a capital gain of the taxpayer for the year 
from the disposition of currency of a country other than Canada, 
the amount of which capital gain is the amount determined 
under this paragraph; and 


(b) the amount, if any, by which 
(1) the total determined under subparagraph (a)(11), 
exceeds 
(11) the total determined under subparagraph (a)(i), and 
(iii) if the taxpayer is an individual, $200, 


shall be deemed to be a capital loss of the taxpayer for the year 
from the disposition of currency of a country other than Canada, 
the amount of which capital loss is the amount determined under 
this eS 


Federal ies Supplementary Information, May 2, 2006: 


Related Provisions: 20.3(2)(b) — Foreign exchange gain on weak currency loan 
deemed to be income; 80.01(11) — Fluctuation in foreign currency ignored for pur- 
poses of debt parking and statute-barred debt rules; 95(2)(g)-(g.02), 95(2)(i) — Gain or 
loss of foreign affiliate on fluctuation of foreign currency; 142.3(1)(a), (b) — Foreign 
currency gain or loss by financial institution on specified debt obligation; 142.4(1)“tax 
basis’’(f), (0) — Disposition of specified debt obligation by financial institution; 
144(4) — Deemed capital loss from employees profit sharing plan; 248(1)“amortized 
cost’(c.1), (f.1) — Effect on amortized cost of loan or lending asset. 

Selected Cases [subsec. 39(2)]: /mperial Oil Ltd. y. R., [2004] 2 C.T.C. 3030 
(TCC) (Foreign exchange losses during term of loan not deductible; treated as capital 
loss); Rezvankhah y. R., [2003] 1 C.T.C. 2473 (TCC) (Two-step process for determina- 
tion of gain or loss where foreign currency involved); MacMillan Bloedel Ltd. v. R., 
[1999] 3 C.T.C. 652 (FCA) (Exchange loss recognized on share redemptions); Tahsis 
Co. Ltd. v. R., [1979] C.T.C. 410 (FCTD) (Pre-Valuation Day exchange rate not 
relevant). 

Interpretation Bulletins: IT-95R: Foreign exchange gains and losses. See also list at 
end of s. 39. 


I.T. Technical News: 15 (tax consequences of the adoption of the “euro” currency); 
25 (foreign exchange losses). 


(3) Gain in respect of purchase of bonds, etc., by issuer — 
Where a taxpayer has issued any bond, debenture or similar obliga- 
tion and has at any subsequent time in a taxation year and after 
1971 purchased the obligation in the open market, in the manner in 


der 248(24).. 


S. 39(4) 


which any such obligation would normally be purchased in the open 
market by any member of the public, 


(a) the amount, if any, by which the amount for which the obli- 
gation was issued by the taxpayer exceeds the purchase price 
paid or agreed to be paid by the taxpayer for the obligation shall 
be deemed to be a capital gain of the taxpayer for the taxation 
year from the disposition of a capital property, and 


(b) the amount, if any, by which the purchase price paid or 
agreed to be paid by the taxpayer for the obligation exceeds the 
greater of the principal amount of the obligation and the amount 
for which it was issued by the taxpayer shall be deemed to be a 
capital loss of the taxpayer for the taxation year from the dispo- 
sition of a capital property, 


to the extent that the amount determined under paragraph (a) or (b) 
would not, if section 3 were read in the manner described in para- 
graph (1)(a) and this Act were read without reference to subsections 
80(12) and (13), be included or be deductible, as the case may be, in 
computing the taxpayer’s income for the year or any other taxation 
year. 

Related Provisions: 80(1)“forgiven amount’B(d) — Debt forgiveness rules do not 


apply where subsec. 39(3) applies; 248(27) — Purchase of partial obligation treated as 
purchase of obligation. 


History: The closing words of subsec. 39(3) amended by 1995, c. 21, s. 10, applicable 
to taxation years that end after February 21, 1994. The closing words formerly read: 


to the extent of the amount of the capital gain or capital loss, as the case may be, 
that would not, if section 3 were read in the manner described in paragraph (1)(a) 
of this section, be included or be deductible, as the case may be, in computing 
the taxpayer’s income for the year or any other taxation year. 


1.T. Application Rules: 26(1.1) (when obligation was outstanding on January 1, 
1972). 


Interpretation Bulletins: See list at end of s. 39. 


(4) Election concerning disposition of Canadian securi- 
ties — Except as provided in subsection (5), where a Canadian se- 
curity has been disposed of by a taxpayer in a taxation year and the 
taxpayer so elects in prescribed form in the taxpayer’s return of in- 
come under this Part for that year, 


(a) every Canadian security owned by the taxpayer in that year 
or any subsequent taxation year shall be deemed to have been a 
capital property owned by the taxpayer in those years; and 


(b) every disposition by the taxpayer of any such Canadian se- 
curity shall be deemed to be a disposition by the taxpayer of a 
capital property. 
Related Provisions: 39(4.1) — Look through partnerships for purposes of 39(4); 
39(5) — Taxpayers to whom subsec. (4) inapplicable; 39(6) — Definition of “Cana- 
dian security”; 54.2 — Certain shares deemed to be capital property. 


History: Subsec. 7(5) of 1998, c. 19 provides: 
(5) For the purpose of subsection 39(4) of the Act, if 


(a) an election referred to in that subsection is made by a mutual fund corpo- 
ration or mutual fund trust in prescribed form on or before its filing-due date 
for its taxation year that includes the day on which this Act is assented to 
{June 18, 1998], and 


(b) the election is in respect of a particular taxation year that ends after 1990 
and that is not after the corporation’s or trust’s taxation year that includes the 
day on which this Act is assented to [June 18, 1998], 


the election is deemed to have been made in the corporation’s or trust’s return of 
income under Part I of the Act for the particular year. 


Selected Cases [subsec. 39(4)]: Hayes v. R., [2005] 3 C.T.C. 241 (FCA); leave to 
appeal to SCC refused 2005 CarswellNat 4210 (Convertible hedge not a separate pro- 
perty. Election not invalid merely because return is late-filed); Satinder v. Canada (A.- 
G.), [2003] 2 C.T.C. 34 (FCA) (Accrued interest cannot be converted to capital gain by 
election); Kane v. Canada, [1995] 1 C.T.C. 1 (FCTD) (Election not available to indi- 
viduals having professional knowledge of market in which they deal); Vancouver Art 
Metal Works Ltd. v. Canada, [1993] 1 C.T.C. 346 (FCA); leave to appeal to SCC re- 
fused (1993), 160 N.R. 314 (note) (Election not available to taxpayer whose dealings 
amount to carrying on business); Loewen (H.R.) v. MNR, [1993] 1 C.T.C. 212 (FCTD) 
(Late election not permitted). 


Interpretation Bulletins: IT-346R: Commodity futures and certain commodities; IT- 
479R: Transactions in securities. See also at end of s. 39. 


Forms: T123: Election on disposition of Canadian securities. 
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S. 39(4.1) 


(4.1) Members of partnerships — For the purpose of determin- 
ing the income of a taxpayer who is a member of a partnership, 
subsections (4) and (5) apply as if 
(a) every Canadian security owned by the partnership were 
owned by the taxpayer; and 


(b) every Canadian security disposed of by the partnership in a 
fiscal period of the partnership were disposed of by the taxpayer 
at the end of that fiscal period. 


History: Subsec. 39(4.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 22(3), 
applicable to dispositions occurring after July 13, 1990. 


(5) Exception — An election under subsection (4) does not apply 
to a disposition of a Canadian security by a taxpayer (other than a 
mutual fund corporation or a mutual fund trust) who at the time of 
the disposition is 
(a) a trader or dealer in securities, 
(b) a financial institution (as defined in subsection. 142.2(1)), 
(c)-(e) [Repealed] 
(f) a corporation whose principal business is the lending of 
money or the purchasing of debt obligations or a combination 
thereof, or 


(g) a non-resident, 


or any combination thereof. 
Related Provisions: 39(4.1)— Members of partnerships; 96(3)— Election by 
members of partnership. 
History: The opening words of subsec. 39(5) amended by 1998, c. 19, subsec. 7(2), 
applicable to 1991 et seg. The opening words formerly read: 
(5) Where election under subsec. (4) does not apply — An election under 
subsection (4) does not apply to a disposition of a Canadian security by a tax- 
payer who, at the time the security is disposed of, is 
Subsec. 7(5) of 1998, c. 19 provides: 
(5) For the purpose of subsection 39(4) of the Act, if 
(a) an election referred to in that subsection is made by a mutual fund corpo- 
ration or mutual fund trust in prescribed form on or before its filing-due date 
for its taxation year that includes the day on which this Act is assented to 
[June 18, 1998], and 
(b) the election is in respect of a particular taxation year that ends after 1990 
and that is not after the corporation’s or trust’s taxation year that includes the 
day on which this Act is assented to [June 18, 1998], 
the election is deemed to have been made in the corporation’s or trust’s return of 
income under Part I of the Act for the particular year. 
Para. 39(5)(b) substituted for paras. (b) to (e) by 1995, c. 21, subsec. 49(3), applicable 
to dispositions of property occurring after February 22, 1994, other than the disposition 
of property in a taxation year that begins before November 1994 where the property is 
mark-to-market property (as defined in subsec. 142.2(1)) for the year. Paras. (b) to (e) 
formerly read: 
(b) a bank, 
(c) a corporation licensed or otherwise authorized under the laws of Canada or a 
province to carry on in Canada the business of offering to the public its services 
as trustee, 
(d) a credit union, 
(€) an insurance corporation, 
Selected Cases [subsec. 39(5)]: Sandnes v. R., [2004] 2 C.T.C. 3139 (TCC) 
(Trading involves buying and selling); Kane v. Canada, [1995] 1 C.T.C. 1 (FCTD) 
(Election not available to individuals having professional knowledge of market in 
which they deal); Vancouver Art Metal Works Ltd. v. Canada, [1993] 1 C.T.C. 346, 
(sub nom. R. vy. Vancouver Art Metal Works Ltd.) (FCA) (Professional trader/dealer or 
other person whose activity amounts to carrying on business cannot make election). 


Interpretation Bulletins: IT-479R: Transactions in securities. See also list at end of 
oe Se) 


(6) Definition of “Canadian security” — For the purposes of 
this section, “Canadian security” means a security (other than a pre- 
scribed security) that is a share of the capital stock of a corporation 
resident in Canada, a unit of a mutual fund trust or a bond, deben- 
ture, bill, note, mortgage, hypothecary claim or similar obligation 
issued by a person resident in Canada. 


History: Subsec. 39(6) amended to add “hypothecary claim” by 2001, c. 17, s. 204, in 
force June 14, 2001. 


Selected Cases [subsec. 39(6)]: Hayes v. R., [2004] 1 C.T.C. 2605 (TCC); rev'd 
in part [2005] 3 C.T.C. 241 (FCA) (Convertible hedge was. ‘property’. 


Income Tax Act, Part I, Division B 


Regulations: 6200 (prescribed security). 


Interpretation Bulletins: IT-346R: Commodity futures and certain commodities; IT- 
479R: Transactions in securities. See also list at end of s. 39. 


(7) Unused share-purchase tax credit — The amount of any 
unused share-purchase tax credit of a taxpayer for a particular taxa- 
tion year, to the extent that it was not deducted from the taxpayer’s 
tax otherwise payable under this Part for the immediately preceding 
taxation year, shall be deemed to be a capital loss of the taxpayer 
from a disposition of property for the year immediately following 
the particular taxation year. 


Related Provisions: 127.2(6) — Share-purchase tax credit. 


Interpretation Bulletins: IT-479R: Transactions in securities. See also list at end of 
S259) 


(8) Unused § scientific research and experimental 
development tax credit — The amount of any unused scientific 
research and experimental development tax credit of a taxpayer for 
a particular taxation year, to the extent that it was not deducted 
from the taxpayer’s tax otherwise payable under this Part for the 
immediately preceding taxation year, shall be deemed to be a capi- 
tal loss of the taxpayer from a disposition of property for the year 
immediately following the particular taxation year, except that 
where the taxpayer is an individual the capital loss shall be deemed 
to be 147% of that amount. 


Related Provisions: 127.3(2) —Scientific research and experimental development 
tax credit. 


Interpretation Bulletins: IT-479R: Transactions in securities. See also list at end of 
So39: 


(9) Deduction from business investment loss — In comput- 
ing the business investment loss of a taxpayer who is an individual 
(other than a trust) for a taxation year from the disposition of a par- 
ticular property, there shall be deducted an amount equal to the 
lesser of 


(a) the amount that would be the taxpayer’s business investment 
loss for the year from the disposition of that particular property 
if paragraph (1)(c) were read without reference to subparagraph 
(1)(c)(viil), and 


(b) the amount, if any, by which the total of 


(i) the total of all amounts each of which is twice the amount 
deducted by the taxpayer under section 110.6 in computing 
the taxpayer’s taxable income for a preceding taxation year 
that 


(A) ended before 1988, or 
(B) begins after October 17, 2000, 
(i.1) the total of all amounts each of which is 


(A) */ of the amount deducted under section 110.6 in 
computing the taxpayer’s taxable income for a preceding 
taxation year that 


(1) ended after 1987 and before 1990, or 


(II) began after February 27, 2000 and ended before 
October 18, 2000, or 


(B) the amount determined by multiplying the reciprocal 
of the fraction in paragraph 38(a) that applies to the tax- 
payer for each of the taxpayer’s taxation years that in- 
cludes February 28, 2000 or October 18, 2000 by the 
amount deducted under section 110.6 in computing the 
taxpayer’s taxable income for that year, and 


G.2) the total of all amounts each of which is */3 of the 
amount deducted under section 110.6 in computing the tax- 
payer’s taxable income for a preceding taxation year that en- 
ded after 1989 and before February 28, 2000 


exceeds 


(ii) the total of all amounts each of which is'an amount de- 
ducted by the taxpayer under paragraph (1)(c) by virtue of 
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subparagraph (1)(c)(vill) in computing the taxpayer’s busi- 
ness investment loss 


(A) from the disposition of property in taxation years pre- 
ceding the year, or 


(B) from the disposition of property other than the partic- 
ular property in the year, 


except that, where a particular amount was included under sub- 
paragraph 14(1)(a)(v) in the taxpayer’s income for a taxation 
year that ended after 1987 and before 1990, the reference in sub- 
paragraph (i.1) to “*/” shall, in respect of that portion of any 
amount deducted under section 110.6 in respect of the particular 
amount, be read as “4/3”. 


Related Provisions: 39(10) — Deduction from business investment loss of trust. 


History: Subparas. 39(9)(b)(i) to (i.2) amended by 2001, c. 17, subsec. 23(1), applica- 
ble to taxation years that end after February 27, 2000. Those subparas. formerly read: 


(a) the total of all amounts each of which is twice the amount deducted by the 
taxpayer under section 110.6 in computing the taxpayer’s taxable income for a 
preceding taxation year ending before 1988, 


(1.1) the total of all amounts each of which is 7/2 of the amount deducted by the 
taxpayer under section 110.6 in computing the taxpayer’s taxable income for a 
preceding taxation year ending after 1987 and before 1990, and 


(i.2) the total of all amounts each of which is */; of the amount deducted by the 
taxpayer under section 110.6 in computing the taxpayer’s taxable income for a 
preceding taxation year ending after 1989 


The closing words to para. 39(9)(b) added by 1994, c. 21, subsec. 14(1), applicable to 
1988 er seq. 


Interpretation Bulletins: IT-484R2: Business investment losses. See also list at end 
of s. 39: 


(10) Idem, of a trust — In computing the business investment 
loss of a trust for a taxation year from the disposition of a particular 
property, there shall be deducted an amount equal to the lesser of 


(a) the amount that would be the trust’s business investment loss 
for the year from the disposition of that particular property if 
paragraph (1)(c) were read without reference to subparagraph 
(1)(c)(vill), and 


(b) the amount, if any, by which the total of 


(1) the total of all amounts each of which is twice the amount 
designated by the trust under subsection 104(21.2) in respect 
of a beneficiary in its return of income for a preceding taxa- 
tion year that 


(A) ended before 1988, or 
(B) begins after October 17, 2000, 
(1.1) the total of all amounts each of which is 


(A) */ of the amount designated by the trust under subsec- 
tion 104(21.2) in respect of a beneficiary in its return of 
income for a preceding taxation year that 


(1) ended after 1987 and before 1990, or 


(iI) began after February 27, 2000 and ended before 
October 18, 2000, or 


(B) the amount determined by multiplying the reciprocal 
of the fraction in paragraph 38(a) that applies to the trust 
for each of the trust’s taxation years that includes Febru- 
ary 28, 2000 or October 18, 2000 by the amount desig- 
nated by the trust under subsection 104(21.2) in respect of 
a beneficiary in its return of income for that year, and 


(1.2) the total of all amounts each of which is */3 of the 
amount designated by the trust under subsection 104(21.2) in 
respect of a beneficiary in its return of income for a preced- 
ing taxation year that ended after 1989 and before February 
28, 2000 


exceeds 


(ii) the total of all amounts each of which is an amount de- 
ducted by the trust under paragraph (1)(c) by virtue of sub- 
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paragraph (1)(c)(viii) in computing its business investment 
loss 


(A) from the disposition of property in taxation years pre- 
ceding the year, or 


(B) from the disposition of property other than the partic- 
ular property in the year, 


except that, where a particular amount was included under sub- 
paragraph 14(1)(a)(v) in the trust’s income for a taxation year 
that ended after 1987 and before 1990, the reference in subpara- 
graph (i.1) to “2” shall, in respect of that portion of any amount 
deducted under section 110.6 in respect of the particular amount, 
be read as “4/3”. 


History: Subparas. 39(10)(b)(i) to (1.2) amended by 2001, c. 17, subsec. 23(2), appli- 
cable to taxation years that end after February 27, 2000. Those subparas. formerly read: 


(i) the total of all amounts each of which is twice the amount designated by the 
trust under subsection 104(21.2) in respect of a beneficiary in its return of in- 
come for a preceding taxation year ending before 1988, 


(i.1) the total of all amounts each of which is */2 of the amount designated by the 
trust under subsection 104(21.2) in respect of a beneficiary in its return of in- 
come for a preceding taxation year ending after 1987 and before 1990, and 


(i.2) the total of all amounts each of which is 4/ of the amount designated by the 
trust under subsection 104(21.2) in respect of a beneficiary in its return of in- 
come for a preceding taxation year ending after 1989 


The closing words to para. 39(10)(b) added by 1994, c. 21, subsec. 14(2), applicable to 
1988 er seq. 


Interpretation Bulletins: IT-484R2: Business investment losses. See also list at end 
ofS, 39. 


(11) Recovery of bad debt — Where an amount is received in a 
taxation year on account of a debt (in this subsection referred to as 
the “recovered amount”) in respect of which a deduction for bad 
debts had been made under subsection 20(4.2) in computing a tax- 
payer’s income for a preceding taxation year, the amount, if any, by 
which '/2 of the recovered amount exceeds the amount determined 
under paragraph 12(1)(.1) in respect of the recovered amount is 
deemed to be a taxable capital gain of the taxpayer from a disposi- 
tion of capital property in the year. 


History: Subsec. 39(11) amended by 2001, c. 17, subsec. 23(3), applicable to taxation 
years that end after February 27, 2000 except that, for taxation years that ended after 
February 27, 2000 and before October 18, 2000, the reference to the fraction “'/2” shall 
be read as a reference to the fraction “7/3”. The subsec. formerly read: 


(11) Where an amount is received in a taxation year on account of a debt (in this 
subsection referred to as the “recovered amount”) in respect of which a deduc- 
tion for bad debts had been made under subsection 20(4.2) in computing the 
taxpayer's income for a preceding taxation year, the amount, if any, by which */s 
of the recovered amount exceeds the amount determined under paragraph 
12(1)G.1) in respect of the recovered amount shall be deemed to be a taxable 
capital gain of the taxpayer from a disposition of capital property by the taxpayer 
in the year. 


Subsec. 39(11) amended by 1995, c. 3, subsec. 10(3), applicable to 1994 er seq. except 
that, in its application to the 1994 taxation year, it shall be read as follows: 


(11) Where an amount is received in a taxation year on account of a debt (in this 
subsection referred to as the “recovered amount”) in respect of which a deduc- 
tion for bad debts had been made under subsection 20(4.2) in computing the 
taxpayer’s income for a preceding taxation year, the amount, if any, by which */ 
of the recovered amount exceeds the amount determined under paragraph 
12(1)(i.1) in respect of the recovered amount shall be deemed to be a taxable 
capital gain of the taxpayer from a disposition of capital property by the taxpayer 
in the year and, for the purposes of section 110.6, that property shall be deemed 
to have been disposed of by the taxpayer on the day on which the taxpayer re- 
ceived the recovered amount. 


Subsec. 39(11) formerly read: 


(11) Recovery of bad debt — Where an amount is received in a taxation year 
on account of a debt (in this subsection referred to as the “recovered amount”) in 
respect of which a deduction for bad debts under subsection 20(4.2) had been 
made in computing the taxpayer’s income for a preceding taxation year, the 
amount, if any, by which ¥/; of the recovered amount exceeds the amount deter- 
mined under paragraph 12(1)(i.1) in respect of the recovered amount shall be 
deemed to be a taxable capital gain of the taxpayer from a disposition of capital 
property by the taxpayer in the year and, for the purposes of section 110.6, that 
property shall be deemed to have been disposed of by the taxpayer in the year. 


S. 39(12) Income Tax Act, 


(12) Guarantees — For the purpose of paragraph (1)(c), where 


(a) an amount was paid by a taxpayer in respect of a debt of a 
corporation under an arrangement under which the taxpayer 
guaranteed the debt, 


(b) the amount was paid to a person with whom the taxpayer 
was dealing at arm’s length, and 


(c) the corporation was a small business corporation 
(i) at the time the debt was incurred, and 


(ii) at any time in the 12 months before the time an amount 
first became payable by the taxpayer under the arrangement 
in respect of a debt of the corporation, 


that part of the amount that is owing to the taxpayer by the corpora- 
tion shall be deemed to be a debt owing to the taxpayer by a small 
business corporation. 

Related Provisions: 80(2)(1) — Application of debt forgiveness rules on payment by 
guarantor. 

History: Subsec. 39(12) added by 1994, c. 7, Sch. II (1994, c. 7, Sch. II (1991, c. 49)), 
subsec. 22(4), applicable to amounts paid after 1985. 

Selected Cases [subsec. 39(12)]: Aylward Estate y. R., [2001] 3 C.T.C. 2437 
(TCC) (Minister ought to be consistent in interpretation and application of provision). 


interpretation Bulletins: IT-484R2: Business investment losses. See also list at end 
of s. 39. 


(13) Repayment of assistance — The total of all amounts paid 
by a taxpayer in a taxation year each of which is 


(a) such part of any assistance described in subparagraph 
53(2)(k)(i) in respect of, or for the acquisition of, a capital pro- 
perty (other than depreciable property) by the taxpayer that was 
repaid by the taxpayer in the year where the repayment is made 
after the disposition of the property by the taxpayer and under an 
obligation to repay all or any part of that assistance, or 


(b) an amount repaid by the taxpayer in the year in respect of a 
capital property (other than depreciable property) acquired by 
the taxpayer that is repaid after the disposition thereof by the 
taxpayer and that would have been an amount described in sub- 
paragraph 53(2)(s)(ii) had the repayment been made before the 
disposition of the property, 


shall be deemed to be a capital loss of the taxpayer for the year 
from the disposition of property by the taxpayer in the year and, for 
the purpose of section 110.6, that property shall be deemed to have 
been disposed of by the taxpayer in the year. 


Related Provisions: 79(4)(a) — Subsequent payment by debtor following surrender 
of property deemed to be repayment of assistance. 


History: Subsec. 39(13) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 11, applicable 
to 1991 et seq. 


Selected Cases [s. 39]: Hallatt v. R., [2001] 1 C.T.C. 2626 (TCC) (Role of experts 
in valuation cases considered); Fortino v. R., [2000] 1 C.T.C. 349 (FCA); aff’g [1997] 
2 C.T.C. 2184 (TCC) (Non-competition agreement proceeds not capital gain); Lalande 
v. MNR, [1989] 2 C.T.C. 30 (FCA) (Losses on loans and guarantees for purpose of 
establishing school and seniors’ home not deductible current expense). 


Definitions [s. 39]: “adjusted cost base’ — 54, 248(1); “amount” — 248(1); “arm’s 
length” — 251(1); “bank” — 248(1); “Canada” — 255; “Canadian-controlled private 
corporation” — 248(1); “Canadian resource property” — 66(15), 248(1); “Canadian 
security’ — 39(6); “capital gain” — 39(1)(a), 248(1); “capital loss” — 39(1)(b), 
248(1); “capital property” — 54, 248(1); “common-law partner’ — 248(1); “‘corpora- 
tion” — 248(1), Interpretation Act 35(1); “credit union” — 137(6), 248(1); “deprecia- 
ble property” — 13(21), 248(1); “disposition” — 248(1); “eligible capital property” — 
54, 248(1); “fiscal period” — 249(2)(b), 249.1; “foreign resource property’ — 66(15), 
248(1); “individual”, “insurance corporation” — 248(1); “life insurance policy” — 
138(12), 248(1); “Minister” — 248(1); “mutual fund corporation” — 131(8), 248(1); 
“mutual fund trust’ — 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 
248(1); “prescribed” — 248(1); “principal amount” — 248(1), 26(1.1); “property”, 
“qualifying environmental trust” — 248(1); “received” — 248(7); “related segregated 
fund trust” — 138.1(1)(a); “resident in Canada” — 94(3)(a)(viii), 250; “share”, “small 
business corporation” — 248(1); “taxable capital gain” — 38(a), 248(1); “taxable in- 
come” — 2(2), 248(1); “taxation year” — 249; “taxpayer’’ — 248(1); “timber resource 
property” — 13(21), 248(1); “trust” — 104(1), 248(1), (3); “unused scientific research 
and experimental development tax credit” — 127.3(2), 248(1); “unused share-purchase 
tax credit” — 127.2(6), 248(1). 


Interpretation Bulletins [s. 39]: IT-297R2: Gifts in kind to charity and others; IT- 
316: Awards for employees’ suggestions and inventions (archived); IT-395R2: Foreign 
tax credit — capital gains and capital losses on foreign property; IT-442R: Bad debts 


Part I, Division B 


and reserves for doubtful debts; Foreign tax credit — foreign-source capital gains and 
losses; IT-479R: Transactions in securities. 


39.1 (1) Definitions — In this section, 


“exempt capital gains balance” of an individual for a taxation 
year that ends before 2005 in respect of a flow-through entity 
means the amount determined by the formula 


A-B-C-F 
where 
A is 
(a) if the entity is a trust referred to in any of paragraphs (f) 
to (j) of the definition “flow-through entity” in this subsec- 


tion, the amount determined under paragraph 110.6(19)(c) in 
respect of the individual’s interest or interests therein, and 


(b) in any other case, the lesser of 


(i) “4 of the total of the taxable capital gains that resulted 
from elections made under subsection 110.6(19) in re- 
spect of the individual’s interests in or shares of the capi- 
tal stock of the entity, and 


(ii) the amount that would be determined under subpara- 
graph (i) if 
(A) the amount designated in the election in respect of 
each interest or share were equal to the amount deter- 
mined by the formula 


DE 
where 


D is the fair market value of the interest or share at 
the end of February 22, 1994, and 


E is the amount, if any, by which the amount desig- 
nated in the election that was made in respect of 
the interest or share exceeds ''/i0 of its fair market 
value at the end of February 22, 1994, and 


(B) this Act were read without reference to subsection 
110.6(20), 


Bis the total of all amounts each of which is the amount by which 
the individual’s capital gain for a preceding taxation year, deter- 
mined without reference to subsection (2), from the disposition 
of an interest in or a share of the capital stock of the entity was 
reduced under that subsection, and 

C is 

(a) if the entity is a trust described in any of paragraphs (d) 

and (h) to (j) of the definition “flow-through entity” in this 

subsection, the total of 
(i) 2 of the total of all amounts each of which is the 
amount by which the individual’s taxable capital gain (de- 
termined without reference to this section), for a preced- 
ing taxation year that began after February 27, 2000 and 
ended before October 18, 2000 that resulted from a desig- 
nation made under subsection 104(21) by the trust, was 
reduced under subsection (3), 


(ii) 44 of the total of all amounts each of which is the 
amount by which the individual’s taxable capital gain (de- 
termined without reference to this section), for a preced- 
ing taxation year that ended before February 28, 2000 that 
resulted from a designation made under subsection 
104(21) by the trust, was reduced under subsection (3), 


(iii) the amount claimed by the individual under subpara- 
graph 104(21.4)(a)(ii) or (21.7)(b)(1) for a preceding tax- 
ation year, and 

(iv) twice the total of all amounts each of which is the 
amount by which the individual’s taxable capital gain (de- 
termined without reference to this section) for a preceding 
taxation year that began after October 17, 2000 and that 
resulted from a designation made under subsection 
104(21) by the trust, was reduced under subsection (3), 
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, 


is 


Subdivision c — Taxable Capital Gains S. 39.1(1) flo 


(b) if the entity is a partnership, the total of 
(i) */> of the total of 


(A) the total of all amounts each of which is the 
amount by which the individual’s share of the partner- 
ship’s taxable capital gains (determined without refer- 
ence to this section), for its fiscal period that began 
after February 27, 2000 and ended before October 18, 
2000, was reduced under subsection (4), and 


(B) the total of all amounts each of which is the 
amount by which the individual’s share of the partner- 
ship’s income from a business (determined without 
reference to this section), for its fiscal period that be- 
gan after February 27, 2000 and ended before October 
18, 2000, was reduced under subsection (5), 


(ii) “4 of the total of 


(A) the total of all amounts each of which is the 
amount by which the individual’s share of the partner- 
ship’s taxable capital gains (determined without refer- 
ence to this section), for its fiscal period that ended 
before February 28, 2000 and in a preceding taxation 
year was reduced under subsection (4), and 


(B) the total of all amounts each of which is the 
amount by which the individual’s share of the partner- 
ship’s income from a business (determined without 
reference to this section), for its fiscal period that en- 
ded before February 28, 2000 and in a preceding taxa- 
tion year, was reduced under subsection (5), 


(iii) the product obtained when the reciprocal of the frac- 
tion in paragraph 38(a) that applies to the partnership for 
its fiscal period that includes February 28, 2000 or Octo- 
ber 17, 2000 is multiplied by the total of 


(A) the total of all amounts each of which is the 
amount by which the individual’s share of the partner- 
ship’s taxable capital gains (determined without refer- 
ence to this section), for its fiscal period that includes 
February 28, 2000 or October 17, 2000 and ended in a 
preceding taxation year, was reduced under subsection 
(4), and 


(B) the total of all amounts each of which is the 
amount by which the individual’s share of the partner- 
ship’s income from a business (determined without 
reference to this section), for its fiscal period that in- 
cludes February 28, 2000 or October 17, 2000 and en- 
ded in a preceding taxation year was reduced under 
subsection (5), and 


(iv) twice the total of 


(A) the total of all amounts each of which is the 
amount by which the individual’s share of the partner- 
ship’s taxable capital gains (determined without refer- 
ence to this section), for its fiscal period that began 
after October 17, 2000 and ended in a preceding taxa- 
tion year, was reduced under subsection (4), and 


(B) the total of all amounts each of which is the 
amount by which the individual’s share of the partner- 
ship’s income from a business (determined without 
reference to this section), for its fiscal period that be- 
gan after October 17, 2000 and ended in a preceding 
taxation year, was reduced under subsection (5), and 


(c) in any other case, the total of all amounts each of which is 
the amount by which the total of the individual’s capital 
gains otherwise determined under subsection 130.1(4) or 
131(1), subsections 138.1(3) and (4) or subsection 144(4), as 
the case may be, for a preceding taxation year in respect of 
the entity was reduced under subsection (6), and 


(a) if the entity is a trust described in any of paragraphs (g) to 
(j) of the definition “flow-through entity” in this subsection, 


the total of all amounts each of which is an amount included 
before the year in the cost to the individual of a property 
under subsection 107(2.2) or paragraph 144(7.1)(c) because 
of the individual’s exempt capital gains balance in respect of 
the entity, and 


(b) in any other case, nil; 


Related Provisions: 39.1(7) — Balance deemed nil after ceasing to be shareholder 
or beneficiary; 53(1)(p) — Addition to ACB after balance expires at end of 2004; 
53(1)(r) — Increase in ACB immediately before disposing of all interests or shares of a 
flow-through entity; 54‘adjusted cost base”(c) — ACB adjustment to flow-through en- 
tity preserved through disposition and reacquisition; 87(2)(bb.1) — Amalgamation — 
flow-through entity considered to be same corporation; 107(2.2) — Cost bump on dis- 
tribution of property from trust that is a flow-through entity; 132.2(1)(j)(ii) [to be re- 
pealed], 132.2(3)(g)(ii) [draft] — Effect of mutual fund reorganization; 144(1) — Em- 
ployees profit sharing plan — unused portion of a beneficiary’s exempt capital gains 
balance; 144(7.1) — Employees profit sharing plan — where property received by ben- 
eficiary; 257 — Formulas cannot calculate to less than zero. 


History: Paras. (a) and (b) of the description of C in the definition “exempt capital 

gains balance” in subsec. 39.1(1) amended by 2001, c. 17, subsec. 24(1), applicable to 

taxation years that end after February 27, 2000. The paras. formerly read: 

Cs 

(a) if the entity is a trust described in any of paragraphs (d) and (h) to (j) 
of the definition “flow-through entity” in this subsection, ‘/3 of the total 
of all amounts each of which is the amount by which the individual’s 
taxable capital gain otherwise determined for a preceding taxation year 
that resulted from a designation made under subsection 104(21) by the 
trust was reduced under subsection (3), 


(b) if the entity is a partnership, 4 of the total of all amounts each of 
which is 
(1) the amount by which the individual’s share otherwise determined 
of the partnership’s taxable capital gains for its fiscal period that 


ended in a preceding taxation year was reduced under subsection 
(4), or 


(ii) the amount by which the individual’s share otherwise deter- 
mined of the partnership’s income from a business for its fiscal pe- 
riod that ended in a preceding taxation year was reduced under sub- 
section (5), and 


The element F and its description added to the definition “exempt capital gains bal- 
ance” in subsec. 39.1(1) by 1998, c. 19, subsec. 88(2), applicable to 1994 er seq. 


“flow-through entity” means 
(a) an investment corporation, 
(b) a mortgage investment corporation, 
(c) a mutual fund corporation, 
(d) a mutual fund trust, 
(e) a partnership, 


(f) a related segregated fund trust for the purpose of section 
138.1, 


(g) a trust governed by an employees profit sharing plan, 


(h) a trust maintained primarily for the benefit of employees of a 
corporation or 2 or more corporations that do not deal at arm’s 
length with each other, where one of the main purposes of the 
trust is to hold interests in shares of the capital stock of the cor- 
poration or corporations, as the case may be, or any corporation 
not dealing at arm’s length therewith, 


Proposed Amendment — 39.1(1)“flow-through 
entity” (h) 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), s. 210. will 
amend para. (h) of the definition “flow-through entity” in subsec. 39.1(1) by substitut- 
ing “interests in, or for civil law rights in,” for “interests in”. to come into force on 
Royal Assent. 


Technical Notes: See under 12(4). 


(i) a trust established exclusively for the benefit of one or more 
persons each of whom was, at the time the trust was created, 
either a person from whom the trust received property or a credi- 
tor of that person, where one of the main purposes of the trust is 
to secure the payments required to be made by or on behalf of 
that person to such creditor, and 


(j) a trust all or substantially all of the properties of which con- 
sist of shares of the capital stock of a corporation, where the 
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trust was established pursuant to an agreement between 2 or 
more shareholders of the corporation and one of the main pur- 
poses of the trust is to provide for the exercise of voting rights in 
respect of those shares pursuant to that agreement. 
Related Provisions: 54‘adjusted cost base’(c) ACB adjustment preserved 
through disposition and reacquisition; 87(2)(bb.1) — Amalgamation — flow-through 
entity considered to be same corporation; 107(2.2) — Cost bump on distribution of 
property from trust that is a flow-through entity. See also Definitions at end of 39.1. 


History: Subsec. 39.1(1) added by 1995, c. 3, s. 11, applicable to 1994 et seq. 


(2) Reduction of capital gain — Where at any time after Febru- 
ary 22, 1994 an individual disposes of an interest in or a share of 
the capital stock of a flow-through entity, the individual’s capital 
gain, if any, otherwise determined for a taxation year from the dis- 
position shall be reduced by such amount as the individual claims, 
not exceeding the amount determined by the formula 


A =BiSEe 
where 


A is the exempt capital gains balance of the individual for the year 
in respect of the entity, 


Bigs 


(a) if the entity made a designation under subsection 104(21) 
in respect of the individual for the year, twice the amount, if 
any, claimed under subsection (3) by the individual for the 
year in respect of the entity, 


(b) if the entity is a partnership, twice the total of 


(i) the amount, if any, claimed under subsection (4) by the 
individual for the year in respect of the entity, and 


(ii) the amount, if any, claimed under subsection (5) by 
the individual for the year in respect of the entity, and 


(c) in any other case, the amount, if any, claimed under sub- 
section (6) by the individual for the year in respect of the 
entity, and 


C is the total of all reductions under this subsection in the indivi- 
dual’s capital gains otherwise determined for the year from the 
disposition of other interests in or shares of the capital stock of 
the entity. 


Related Provisions: 39.1(6)— Reduction of capital gains on ongoing basis; 
110.6(19)-(30) — Election to trigger capital gains exemption; 132.2(1)()(ii) [to be re- 
pealed], 132.2(3)(g)(ii) [draft] — Effect of mutual fund reorganization; 257 — Formula 
cannot calculate to less than zero. 


History: Paras. (a) and (b) of the description of B in subsec. 39.1(2) amended by re- 
placing the reference to the expression “4/3 of’ with a reference to the word “twice”, by 
2001, c. 17, subsec. 24(2), applicable to taxation years that end after February 27, 2000 
except that, where the taxation year of an entity that ends in the taxpayer’s taxation 
year includes February 28, 2000 or October 17, 2000, or began after February 28, 2000 
and ended before October 17, 2000, the reference to the word “twice” shall be read as a 
reference to the expression “the fraction that is the reciprocal of the fraction in para. 
38(a), as amended by 2001, c. 17, that applies to the entity for its taxation year that 
ends in the taxpayer’s taxation year, multiplied by”. 


Subsec. 39.1(2) added by 1995, c. 3, s. 11, applicable to 1994 et seq. 


(3) Reduction of taxable capital gain — The taxable capital 
gain otherwise determined under subsection 104(21) of an indivi- 
dual for a taxation year as a result of a designation made under that 
subsection by a flow-through entity shall be reduced by such 
amount as the individual claims, not exceeding '/2 of the indivi- 
dual’s exempt capital gains balance for the year in respect of the 
entity. 

Related Provisions: 104(21.4)-(21.7) — Transitional rule for 2000 capital gains 
rate changes. 

History: Subsec. 39.1(3) amended by replacing the reference to the fraction “3/1” with 
a reference to the fraction “'/2”, by 2001, c. 17, subsec. 24(3), applicable to taxation 
years that end after February 27, 2000 except that, where the taxation year of an entity 
that ends in the taxpayer’s taxation year includes February 28, 2000 or October 17, 
2000, or began after February 28, 2000 and ended before October 17, 2000, the refer- 
ence to the fraction “'/” shall be read as a reference to the fraction in para. 38(a), as 
amended by 2001, c. 17, that applies to the entity for its taxation year that ends in the 
taxpayer's taxation year. 


Subsec. 39.1(3) added by 1995, c. 3, s. 11, applicable to 1994 et seg. 
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(4) Reduction in share of partnership’s taxable capital 
gains — An individual’s share otherwise determined for a taxation 
year of a taxable capital gain of a partnership from the disposition 
of a property (other than property acquired by the partnership after 
February 22, 1994 in a transfer to which subsection 97(2) applied) 
for its fiscal period that ends after February 22, 1994 and in the year 
shall be reduced by such amount as the individual claims, not ex- 
ceeding the amount determined by the formula 


A=B 
where 


A is '/ of the individual’s exempt capital gains balance for the year 
in respect of the partnership, and 


B is the total of amounts claimed by the individual under this sub- 
section in respect of other taxable capital gains of the partner- 
ship for that fiscal period. 

Related Provisions: 39.1(1)“exempt capital gains balance”C(b)(i), 39.1(2)B(b)(i) — 

Reduction in balance to reflect application of subsec. (4); 257 — Formula cannot cal- 

culate to less than zero. 


History: The description of A in subsec. 39.1(4) amended by replacing the reference 
to the fraction ‘Ys’ with a reference to the fraction “!/”, by 2001, c, 17, subsec. 24(4), 
applicable to taxation years that end after February 27, 2000 except that, where the 
taxation year of an entity that ends in the taxpayer’s taxation year includes February 28, 
2000 or October 17, 2000, or began after February 28, 2000 and ended before October 
17, 2000, the reference to the fraction “!/” shall be read as a reference to the fraction in 
para, 38(a), as amended by 2001, c. 17, that applies to the entity for its taxation year 
that ends in the taxpayer's taxation year. 


Subsec. 39.1(4) added by 1995, c. 3, s. 11, applicable to 1994 et seq. 


(5) Reduction in share of partnership’s income from a 
business — An individual’s share otherwise determined for a tax- 
ation year of the income of a partnership from a business for the 
partnership’s fiscal period that ends in the year and the individual’s 
share of the partnership’s taxable capital gain, if any, arising under 
paragraph 14(1)(b) shall be reduced by such amount as the indivi- 
dual claims, not exceeding the lesser of 


(a) the amount, if any, by which '/2 of the individual’s exempt 
capital gains balance for the year in respect of the partnership 
exceeds the total of 


(i) the amount, if any, claimed under subsection (4) by the 
individual for the year in respect of the partnership, and 


(ii) all amounts, if any, claimed under this subsection by the 
individual for the year in respect of other businesses of the 
partnership, and 


(b) the amount determined by the formula 


A Xx (B/C) 
where 


A is the amount included under paragraph 14(1)(b) in comput- 
ing the income of the partnership from the business for the 
fiscal period, 


B_ is the amount that would otherwise be the individual’s share 
of the partnership’s income from the business for the fiscal 
period, and 


C is the partnership’s income from the business for the fiscal 
period. 


Related Provisions:  39.1(1)‘exempt capital gains _ balance”’C(b)(ii), 
39.1(2)B(b)(ii) — Reduction in balance to reflect application of subsec. (4). 


History: Subsec. 39.1(5) amended by 2001, c. 17, subsec. 24(5), applicable to taxation 
years that end after February 27, 2000 except that where the taxation year of an entity 
that ends in the taxpayer’s taxation year includes February 28, 2000 or October 17, 
2000, or began after February 28, 2000 and ended before October 17, 2000, 


(a) the reference to the fraction “!/2” shall be read as a reference to the fraction in 
para. 14(1)(b), as amended by 2001, c. 17, that applies to the entity for its taxation 
year that ends in the taxpayer’s taxation year; and 


(b) subpara. 39.1(5)(a)(i) shall be read as follows: 


“(i) the amount, if any, claimed under subsection (4) by the individual for 
the year in respect of the partnership multiplied by the fraction obtained 
when the fraction in paragraph 14(1)(b) applicable to the entity for its taxa- 
tion year that ends in the taxpayer’s taxation year is divided by the fraction 
in paragraph 38(a) that applies to the entity for that taxation year.” 


184 


Subdivision c — Taxable Capital Gains 


Subsec. 39.1(5) formerly read: 


(5) An individual’s share otherwise determined for a taxation year of the income 
of a partnership from a business for the partnership’s fiscal period that ends in 
the year and the individual’s share of the partnership’s taxable capital gain, if 
any, arising under subparagraph 14(1)(a)(v) shall be reduced by such amount as 
the individual claims, not exceeding the lesser of 
(a) the amount, if any, by which */s of the individual’s exempt capital gains 
balance for the year in respect of the partnership exceeds the total of 
(i) the amount, if any, claimed under subsection (4) by the individual for 
the year in respect of the partnership, and 


(ii) all amounts, if any, claimed under this subsection by the individual 
for the year in respect of other businesses of the partnership, and 


(b) the amount determined by the formula 


B 
ASX 
(© 


where 


A is the amount included under subparagraph 14(1)(a)(v) in computing the 
income of the partnership from the business for the fiscal period, 


Bis the amount that would otherwise be the individual’s share of the part- 
nership’s income from the business for the fiscal period, and 


Cis the partnership’s income from the business for the fiscal period. 


Subsec. 39.1(5) added by 1995, c. 3, s. 11, applicable to 1994 et seg. 


(6) Reduction of capital gains — The total capital gains other- 
wise determined under subsection 130.1(4) or 131(1), subsections 
138.1(3) and (4) or subsection 144(4), as the case may be, of an 
individual for a taxation year as a result of one or more elections, 
allocations or designations made after February 22, 1994 by a flow- 
through entity shall be reduced by such amount as the individual 
claims, not exceeding the individual’s exempt capital gains balance 
for the year in respect of the entity. 


Related Provisions: 39.1(1)“exempt capital gains balance’’C(c), 39.1(2)B(c) — Re- 
duction in balance to reflect application of subsec. (4). 


History: Subsec. 39.1(6) added by 1995, c. 3, s. 11, applicable to 1994 et seq. 


(7) Nil exempt capital gains balance — Notwithstanding sub- 
section (1), where at any time an individual ceases to be a member 
or shareholder of, or a beneficiary under, a flow-through entity, the 
exempt capital gains balance of the individual in respect of the en- 
tity for each taxation year that begins after that time is deemed to be 
nil. 

Related Provisions: 53(1)(r) — Increase in ACB on disposition before 2005. 
History: Subsec; 39.1(7) added by 1995, c. 3, s. 11, applicable to 1994 et seg. 
Definitions [s. 39.1]: “amount” — 248(1); “capital gain” — 39(1)(a), 248(1); “dis- 
position” — 248(1); “employees profit sharing plan’? — 144(1), 248(1); “exempt capi- 
tal gains balance” — 39.1(1), (7); “fiscal period’ — 249(2)(b), 249.1; “flow-through 
entity” — 39.1(1); “individual” — 248(1); “investment corporation” — 130(3)(a), 
248(1); “mortgage investment corporation” — 130.1(6), 248(1); “mutual fund corpora- 
tion” — 131(8), (8.1), 248(1); “mutual fund trust’”” — 132(6)-(7), 132.2(1)(q) [to be re- 
pealed], 132.2(3)(n) [draft], 248(1); “person” — 248(1); “related segregated fund 
trust” — 138.1(1)(a); “share” — (of corporation) 248(1); “share” — (of partnership’s 
gains) 39.1(4); “shareholder” — 248(1); “taxable capital gain” — 38(a), 248(1); “‘taxa- 
tion year” — 11(2), 249; “trust” — 104(1), 248(1). 


40. (1) General rules [gain and loss calculation] — Except 
as otherwise expressly provided in this Part 


(a) a taxpayer’s gain for a taxation year from the disposition of 
any property is the amount, if any, by which 


(i) if the property was disposed of in the year, the amount, if 
any, by which the taxpayer’s proceeds of disposition exceed 
the total of the adjusted cost base to the taxpayer of the pro- 
perty immediately before the disposition and any outlays and 
expenses to the extent that they were made or incurred by the 
taxpayer for the purpose of making the disposition, or 


(ii) if the property was disposed of before the year, the 
amount, if any, claimed by the taxpayer under subparagraph 
(iii) in computing the taxpayer’s gain for the immediately 
preceding year from the disposition of the property, 
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exceeds 


(iii) subject to subsection (1.1), such amount as the taxpayer 
may claim 


(A) in the case of an individual (other than a trust) in pre- 
scribed form filed with the taxpayer’s return of income 
under this Part for the year, and 


(B) in any other case, in the taxpayer’s return of income 
under this Part for the year, 


as_a deduction, not exceeding the lesser of 


(C) a reasonable amount as a reserve in respect of such of 
the proceeds of disposition of the property that are paya- 
ble to the taxpayer after the end of the year as can reason- 
ably be regarded as a portion of the amount determined 
under subparagraph (1) in respect of the property, and 


(D) an amount equal to the product obtained when 1/5 of 
the amount determined under subparagraph (i) in respect 
of the property is multiplied by the amount, if any, by 
which 4 exceeds the number of preceding taxation years 
of the taxpayer ending after the disposition of the pro- 
perty; and 

Selected Cases [subpara. 40(1)(a)(iii)]: Regina Shoppers Mall Ltd. y. Canada, 


{1991] 1.C.T.C. 297 (FCA) (Taxpayer entitled to file return inconsistent with Min- 
ister’s assessment for previous year). 


Selected Cases [para. 40(1)(a)]: Sénécal (J.G.) v. MNR, [1993] 2 C.T.C..2218 
(TCC) (Proceeds of disposition of land equal to cash and face value of promissory note 
received, despite evidence that note’s value nil); Bodrug Estate vy. Canada, [1991] 2 
C.T.C. 347 (FCA) (Damages paid under lawsuit in respect of provincial securities stat- 
ute not part of cost of shares deemed disposed of upon death); Watkins v. Canada, 
[1990] 2 C.T.C. 205 (FCTD) (Maintenance cost of race horse not included in adjusted 
cost base of horse). 


(b) a taxpayer’s loss for a taxation year from the disposition of 
any property is, 

(i) if the property was disposed of in the year, the amount, if 

any, by which the total of the adjusted cost base to the tax- 

payer of the property immediately before the disposition and 

any outlays and expenses to the extent that they were made 

or incurred .by the taxpayer for the purpose of making the 

disposition, exceeds the taxpayer’s proceeds of disposition of 

the property, and 

(ii) in any other case, nil. 
Related Provisions: 7(1.3)— Order of. disposition of securities acquired under 
stock option agreement; 40(1.1) — Reserve where farm property transferred to child; 
40(2) — Limitations; 40(3.3), (3.4) — Limitation on loss where property acquired by 
affiliated person; 44(1) — Exchanges of property; 53(1)(n) — Survey and valuation 
costs for disposition included in adjusted cost base; 69(11)-— Deemed proceeds of dis- 
position; 72(1)(¢)— No reserve:for year of death; 79.1(3), (6)(c) — Capital gains re- 
serve where property repossessed by creditor; 84.1(2.1) — Non-arm’s length sale of 
shares; 87(2)(e) — Amalgamations — capital property; 87(2)(m) — Amalgama- 
tions — proceeds not due until after end of year; 87(2)(11) — Amalgamations — con- 
tinuation of predecessor corporations; 88(1)(d)(i)(C) — Winding-up; 100(2) — Gain 
from disposition of interest in partnership; 104(6) — Reduction in loss where property 
disposed of owned by a trust; 112(3) — Loss on share that is capital property. 


History: Cl. 40(1)(a)(iti)(C) amended by 1995, c. 21, subsec. 11(1), applicable to taxa- 
tion years that end after February 21, 1994. The clause formerly read: 


(C) a reasonable amount as a reserve in respect of such of the proceeds of dispo- 
sition of the property that are not due to the taxpayer until after the end of the 
year as may reasonably be regarded as a portion of the amount determined under 
subparagraph (i) in respect of the property, and : 
Selected Cases [subsec. 40(1)]: Canada v. Young, [1989] 1 C.T.C. 421 (FCA) 
(Cost of subscriptions to investment publications not deductible); Pineo v. R., [1986] 2 
C.T.C. 71 (FCTD) (Demand promissory note in consideration for shares “due” 
immediately); R. v. Sterling, [1985] 1 C.T.C. 275 (FCA) (Interest and storage charges 
for gold bullion excluded from adjusted cost base); R. v. Derbecker, [1984] C.T.C. 606 
(FCA) (Demand promissory note “due” immediately). 


1.T. Application Rules: 26(3), 26(11). 


Interpretation Bulletins: IT-66R6: Capital dividends; IT-95R: Foreign exchange 
gains and losses; IT-99RS: Legal and accounting fees; IT-104R3: Deductibility of fines 
or penalties; IT-220R2: Capital cost allowance — proceeds of disposition of deprecia- 
ble property; IT-236R4: Reserves — disposition of capital property (archived); IT- 
259R4: Exchanges of property; IT-268R4: Jnter vivos transfer of farm property to 
child; IT-328R3: Losses on shares on which dividends have been received; IT-426R: 
Shares sold subject to an earnout agreement; IT-461: Forfeited deposits (archived); IT- 
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467R2: Damages, settlements, and similar payments; IT-505: Mortgage foreclosures 
and conditional sales repossessions (archived). 


Information Circulars: 88-2, paras. 24, 27: General anti-avoidance rule — section 
245 of the Income Tax Act. 

Forms: T2 SCH 13: Continuity of reserves; T3 Sched. 2: Reserves on dispositions of 
capital property; T2017: Summary of reserves on dispositions of capital property; 
T2069: Election in respect of amounts not deductible as reserves for the year of death; 
74037: Capital gains [guide]; T4091: Return of securities transactions [guide]; T5008: 
Statement of securities transactions. 


(1. 01) [Reserve on] Gift of non-qualifying security — A tax- 
payer’s gain for a particular taxation year from a disposition of a 

non-qualifying security of the taxpayer (as defined in subsection 
118.1(18)) that is the making of a gift (other than an excepted gift, 
within the meaning assigned by subsection 118.1(19)) to a qualified 
donee (as defined in subsection 149.1(1)) is the amount, if any, by 
which 


(a) where the disposition occurred in the particular year, the 
amount, if any, by which the taxpayer’s proceeds of disposition 
exceed the total of the adjusted cost base to the taxpayer of the 
security immediately before the disposition and any outlays and 
expenses to the extent they were made or incurred by the tax- 
payer for the purpose of making the disposition, and 


(b) where the disposition occurred in the 60-month period that 
ends at the beginning of the particular year, the amount, if any, 
deducted under paragraph (c) in computing the taxpayer’s gain 
for the preceding taxation year from the disposition of the 
security 


exceeds 


(c) the amount that the taxpayer claims in prescribed form filed 
with the taxpayer’s return of income for the particular year, 
where the taxpayer is not deemed by subsection 118.1(13) to 
have made a gift of property before the end of the particular year 
as a consequence of a disposition of the security by the donee or 
as a consequence of the security ceasing to be a non-qualifying 
security of the taxpayer before the end of the particular year. 


Proposed Amendment _ - 40(1 01)(c) 


: (c) the amount that the taxpayer claims i in prescribed font filed — 


with the taxpayer’s return of income for the particular year, not 
exceeding the eligible amount of the gift, where the taxpayer is _ 


not deemed by subsection 118.1(13) to have made a gift of 


property before the end of the particular year as a consequence 
_oba disposition of the security by the donee or as a conse- 
quence of the security ceasing to be a non-qualifying security — 

of the taxpayer before the end of the particular year. _ 


Application: The J uly 18, 2005 draft legislation (Part 2— technical), ‘gubses. 60(1), 


will amend para. 40(1. oe to read as ee aes to ee made after Decem- 


ber 20, 2002. 


Technical Notes: Subsection 40 f 101) ce. a taxpayer to ‘claim a reserve in 
respect of any gain realized from the making of a gift of a “non-qualifying security”, 
as defined for the purposes of sections 110.1 and 118. 1. The gift is not recognized as — 
a gift for the purposes of those sections until a subsequent time when the security 
ceases to be a non-qualifying security or it is disposed of by the donee. The reserve 
available in ‘subsection 40(1.01) allows the resulting inclusion in income to be de- . 
ferred until the year that includes the onciey ume, nies the mapa ee be- 
comes non-resident or tax-exempt. 


Paragraph 40(1.01)(c) is amended. consequential to the. addition of new subsections — 
248(30) to (33), for gifts made after December 20, 2002, to provide that the reserve — 
claimed by the taxpayer may not exceed the eligible amount of the gift. For addi- 
tional details, see the commentary to scion ee) Hegarding) | the ae 
amount of a gift. _ S| . 


Related Provisions: 72(1)(c) — No reserve for year of death; 87(2)(m.1) — Amal- 
gamation — continuing corporation; 110.1(6), 118.1113) — Donation of non-qualify- 
ing security disallowed; 248(30)-(33) — Determination of eligible amount of gift. 


History: Subsec. 40(1.01) added by 1998, c. 19, s. 8, applicable to 1997 et seg. 
(1.1) [Farm, fishing or small business] Property disposed 


of to a child — Where the property referred to in subparagraph 
(1)(a)(ii1) is property that the taxpayer disposed of to the taxpayer’s 


Income Tax Act, Part I, Division B 


child, who was resident in Canada immediately before the disposi- 
tion, and was 


(a) any land in Canada or depreciable property in Canada of a 
prescribed class that was, immediately before the disposition, 
used by the taxpayer, the taxpayer’ S spouse or common- -law 
partner, or any of the taxpayer’s children in the business of 
farming, 

(b) immediately before the disposition, a share of the capital 


stock of a family farm corporation of the taxpayer or an interest 
in a family farm partnership of the taxpayer, or 


Proposed ‘Amendment - — Transfer of fishing 
property to child . 


Federal budget, Notice of Wee? os Means Motion, May 2, 2, 2006: See under 


738). 


Federal budget, Supplementery Information, May 2, 2006: Reserve Allowed on 


Certain Dispositions of Fi ishing Assets 


In computing a taxpayer’ s capital gain for a taxation year from the disposition ofa 
capital property, a taxpayer is permitted | to claim a reasonable reserve in respect of 


amounts of proceeds that have not been received by the taxpayer. The maximum re- 


serve period is generally limited to five years. However, special rules apply i in respect 
of transfers by an individual of farm property to an individual’s child or grandchild to 
increase the maximum reserve period to 10 years. Budget 2006 proposes measures that 


will extend the scope of this measure to ‘include fishing — as defined ay the 


purposes of the intergenerational rollover [see under 733) - —ed.J.- 
[For related proposals see Proposed Amendments under 73(3) and to. 10.602) - — oe 


(c) immediately before the disposition, a share of the capital 
stock of a small business corporation of the taxpayer, 


in computing the amount of any claim in respect of that property 
under subparagraph (1)(a)(iii), that subparagraph shall be read as if 
the references therein to “'/s” and “4” were references to “‘!/io” and 
“Q” respectively. 

Related Provisions: 40(8), 70(10) — Extended meaning of “child”. 

History: Para. 40(1.1)(a) amended by 2000, c. 12, Sch. 2, s. 1, to'replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 e¢ seq., in force July 31, 


2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Interpretation Bulletins: IT-236R4: Reserves — disposition of capital property 
(archived); IT-268R4: Inter vivos transfer of farm property to child; IT-328R3: Losses 
on shares on which dividends have been received. 


(2) Limitations — Notwithstanding subsection (1), 


(a) [reserve limitations] — subparagraph (1)(a)(ii) does not 
apply to permit a taxpayer to claim any amount under that sub- 
paragraph in computing a gain for a taxation year if 


(i) the taxpayer, at the end of the year or at any time in the 
immediately following year, was not resident in Canada or 
was exempt from tax under any provision of this Part, or 


(ii) the purchaser of the property sold is a corporation that, 
immediately after the sale, 


(A) was controlled, directly or indirectly, in any manner 
whatever, by the taxpayer, 

(B) was controlled, directly or indirectly, in any manner 
whatever, by a person or group of persons by whom the 
taxpayer was controlled, directly or indirectly, in any 
manner whatever, or 


(C) controlled the taxpayer, directly or indirectly, in any 
manner whatever, where the taxpayer is a eosnrEno: 


Proposed Addition — - 40(2)(a)(iii) . 
ii) the purchaser of the property sold is a hee in 


which the taxpayer was, ee after the sale, a ma- 4 | 


- jority interest partner; 


Application: The July 18, 2005 draft legislation (Part 2 ee sulle. 60(2), 


nae add subpara. LOO Ss to sales that occur ae ae 20, 


Technical Notes: Paragraph, 402)(a) coe restricts a a taxpayer’ S$ cane to 

claim a capital gains reserve in respect of properties disposed of to a non-resident or ; 
to a corporation that controlled the taxpayer or was controlled by the taxpayer. Para-_ : 
graph 40(2)(a) is amended in respect of dispositions of property that occur after De- 


cember 20, 2002, to provide that a capital gains reserve will also not be allowed toa |] 
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taxpayer where the purchaser of the mice isa —— vf waich the ae is 
a majority interest partner . : ; 


Related Provisions: 256(5.1), (6.2) — Controlled directly or indirectly — control in 

fact. 

Interpretation Bulletins: 

(archived). 
(b) [principal residence] — where the taxpayer is an indivi- 
dual, the taxpayer’s gain for a taxation year from the disposition 
of a property that was the taxpayer’s principal residence at any 
time after the date (in this section referred to as the “acquisition 
date”’) that is the later of December 31, 1971 and the day on 
which the taxpayer last acquired or reacquired it, as the case 
may be, is the amount determined by the formula 


AXB 
C 


IT-236R4: Reserves — disposition of capital property 


A+ —-D 


where 


A is the amount that would, if this Act were read without refer- 
ence to this paragraph and subsections 110.6(19) and (21), be 
the taxpayer’s gain therefrom for the year, 


B is one plus the number of taxation years that end after the 
acquisition date for which the property was the taxpayer’s 
principal residence and during which the taxpayer was resi- 
dent in Canada, 


C is the number of taxation years that end after the acquisition 
date during which the taxpayer owned the property whether 
jointly with another person or otherwise, and 

D is 

(i) where the acquisition date is before February 23, 1994 
and the taxpayer or a spouse or common-law partner of 
the taxpayer elected under subsection 110.6(19) in respect 
of the property or an interest therein that was owned, im- 
mediately before the disposition, by the taxpayer, */3 of 
the lesser of 


(A) the total of all amounts each of which is the taxa- 
ble capital gain of the taxpayer or of a spouse or com- 
mon-law partner of the taxpayer that would have re- 
sulted from an election by the taxpayer or spouse or 
common-law partner under subsection 110.6(19) in re- 
spect of the property or interest if 


(1) this Act were read without reference to subsec- 
tion 110.6(20), and 


(II) the amount designated in the election were 
equal to the amount, if any, by which the fair mar- 
ket value of the property or interest at the end of 
February 22, 1994 exceeds the amount determined 
by the formula 


Be rif 
where 


E is the amount designated in the election that 
was made in respect of the property or interest, 
and 


F is the fair market value of the property or inter- 
est at the end of February 22, 1994, and 


(B) the total of all amounts each of which is the taxa- 
ble capital gain of the taxpayer or of a spouse or com- 
mon-law partner of the taxpayer that would have re- 
sulted from an election that was made under 
subsection 110.6(19) in respect of the property or in- 
terest if the property were the principal residence of 
neither the taxpayer nor the spouse or common-law 
partner for each particular taxation year unless the pro- 
perty was designated, in a return of income for the tax- 
ation year that includes February 22, 1994 or for a pre- 
ceding taxation year, to be the principal residence of 
either of them for the particular taxation year, and 


S. 40(2)(d) 


es _Proposed Amendment — 40(2)(b)D(i) 
Application: The July. 18, 2005 draft legislation (Part 3 — bijuralism). s. 211, will 
amend subpara. ( of of the descri ption of D in para. 40(2)(b) by substituting “interest, or 
right,” for “interest” in the first instance, and “the interest or right” for 


in five places, to come into force on Royal Assent. 
7 


“interest” thereaft 
Technical Notes: See under 12(4). 


(ii) in any other case, zero; 


Related Provisions: 40(4) — Disposal of principal residence to spouse or trust for 
spouse; 40(5) — Where principal residence is property of trust for spouse; 40(6) — 
Special rule re principal residence; 40(7.1) — Capital gains exemption election ignored 
for purposes of determining when property last acquired; 45(3) — Election re principal 
residence; 257 — Formula amounts cannot calculate to less than zero. 


History: The description of D in para. 40(2)(b) amended by 2000, c. 12, Sch. 
replace “spouse” with “spouse or common-law partner”, applicable to 2001 ef seq., in 
force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 


Dacre tO 


Para. 40(2)(b) amended by 1995, c. 3, subsec. 12(1), applicable to dispositions that 
occur after February 22, 1994, Para. (b) formerly read: 


(b) where the taxpayer is an individual, the taxpayer’s gain for a taxation year 
from the disposition of a property that was the taxpayer’s principal residence at 
any time after the date, (in this section referred to as the “acquisition date”) that 
is the later of December 31, 1971 and the day on which the taxpayer last ac- 
quired or reacquired it, as the case may be, is the taxpayer’s gain therefrom for 
the year otherwise determined minus that proportion thereof that 


(i) one plus the number of taxation years ending after the acquisition date for 
which the property was the taxpayer’s principal residence and during which 
the taxpayer was resident in Canada, 

is of 
(ii) the number of taxation years ending after the acquisition date during 
which the taxpayer owned the property whether jointly with another person 
or otherwise; 


Selected Cases [para. 40(2)(b)]: Mintenko v. Canada, [1989] | C.T.C. 40 (FCTD) 
(Only portion of farm land necessary to use and enjoyment of principal residence). 
I.T. Application Rules: 26.1(1) (change of use of property before 1972). 
Interpretation Bulletins: IT-120R6: Principal residence; IT-268R3: Inter vivos 
transfer of farm property to child; IT-332R: Personal-use property (archived). 
Info Sheets: TI-001: Sale of a residence by an owner builder. 
Forms: T1255: Designation of a property as a principal residence by the legal repre- 
sentative of a deceased individual; T2091: Designation of a property as a principal 
residence by an individual; T2091 (IND)-WS: Principal residence worksheet. 
(c) [land used in farming business] — where the taxpayer 
is an individual, the taxpayer’s gain for a taxation year from the 
disposition of land used in a farming business carried on by the 
taxpayer that includes property that was at any time the tax- 
‘payer’s principal residence is 
(i) the taxpayer’s gain for the year, otherwise determined, 
from the disposition of the portion of the land that does not 
include the property that was the taxpayer’s principal resi- 
dence, plus the taxpayer’s gain for the year, if any, deter- 
mined under paragraph (b) from the disposition of the pro- 
perty that was the taxpayer’s principal residence, or 


(i) 1f the taxpayer so elects in prescribed manner in respect 
of the land, the taxpayer’s gain for the year from the disposi- 
tion of the land including the property that was the taxpayer’s 
principal residence, determined without regard to paragraph 
(b) or subparagraph (i) of this paragraph, less the total of 
(A) $1,000, and 
(B) $1,000 for each taxation year ending after the acquisi- 
tion date for which the property was the taxpayer’s princi- 
pal residence and during which the taxpayer was resident 
in Canada; 
Related Provisions: 40(4) — Disposal of principal residence to spouse or trust for 
spouse. 
Regulations: 2300 (prescribed manner). 
Interpretation Bulletins: IT-120R6: Principal residence; IT-268R3: Inter vivos 
transfer of farm property to child; IT-332R: Personal-use property (archived). 
(d) [disposition of bond] — where the taxpayer is a corpora- 
tion, its loss for a taxation year from the disposition of a bond or 
debenture is its loss therefrom for the year otherwise deter- 
mined, less the total of such amounts received by it as, on ac- 
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count or in lieu of payment of, or in satisfaction of interest 
thereon as were, by virtue of paragraph 81(1)(m), not included 
in computing its income; 
(e) [disposition to controller or controlled corpora- 
tion] — [Repealed] 
History: Para. 40(2)(e) repealed by 1998, c. 19, subsec. 89(1), applicable, subject to s. 
247 of 1998, c. 19 (grandfathering rule reproduced after s, 260), to dispositions of pro- 
perty that occur after April 26, 1995. The para. formerly read: 
(e) where the taxpayer is a corporation, its loss otherwise determined from the 
disposition of any property disposed of by it to 
(i) a person by whom it was controlled, directly or indirectly in any manner 
whatever, or 
(ii) a corporation that was controlled, directly or indirectly in any manner 
whatever, by a person described in subparagraph (i), 
is nil; 
Selected Cases [para. 40(2)(e)]: Reeson Investments Ltd. v. Canada, [1990] 2 
C.T.C. 190 (FCTD) (Conversion of capital loss to business investment loss prevented 
in transactions between associated companies; transfers of business investment loss 
permitted). 


(e.1) [disposition of debt of related person] — a tax- 
payer’s loss, if any, from the disposition at any time to a particu- 
lar person or partnership of an obligation that was, immediately 
after that time, payable by another person or partnership to the 
particular person or partnership is nil where the taxpayer, the 
particular person or partnership and the other person or partner- 
ship are related to each other at that time or would be related to 
each other at that time if paragraph 80(2)(j) applied for the pur- 
pose of this paragraph; 
Related Provisions: 40(2)(e.2), 40(2)(g)(ii) — Further limitations on loss on dispo- 
sition of debt; 53(1)(f.1), (f.11) — Addition to adjusted cost base; 54superficial 
loss’(e) — Superficial loss rule does not apply; 80.01(8) — Deemed settlement after 
debt parking. 
History: Para. 40(2)(e.1) added by 1995, c. 21, subsec. 11(2), applicable to disposi- 
tions that occur after July 12, 1994, other than dispositions pursuant to agreements in 
writing entered into before July 13, 1994. 


1.T. Application Rules: 26(5)(c)(ii)(A) (where property owned since June 18, 1971). 


(e.2) [settlement of commercial obligation] —a_tax- 
payer’s loss on the settlement or extinguishment of a particular 
commercial obligation (in this paragraph having the meaning as- 
signed by subsection 80(1)) issued by a person or partnership 
and payable to the taxpayer shall, where any part of the consid- 
eration given by the person or partnership for the settlement or 
extinguishment of the particular obligation consists of one or 
more other commercial obligations issued by the person or part- 
nership to the taxpayer, be deemed to be the amount determined 
by the formula 


y B=©) 
B 


A 


where 


A is the amount, if any, that would be the taxpayer’s loss from 
the disposition of the particular obligation.if this Act were 
read without reference to this paragraph, 


B. is the total fair market value of all the consideration given by 
the person or partnership for the settlement or extinguish- 
ment of the particular obligation, and 

C is the total fair market value of the other obligations; 


Related Provisions: 40(2)(e.2), 40(2)(g)(ii) — Further limitations on loss on dispo- 
sition of debt; 53(1)(f.12) — Addition to adjusted cost base; 80(2)(h) — Application of 
debt forgiveness rules; 257 — Formula cannot calculate to less than zero. 


History: Para. 40(2)(e.2) added by 1995, c. 21, subsec. 11(2), applicable to disposi- 
tions that occur after December 20, 1994, other than dispositions pursuant to agree- 
ments in writing entered into before December 21, 1994. ’ 


1.T. Application Rules: 26(5)(c)(ii)(A) (where property owned since June 18, 1971). 


(f) [right to a prize] — a taxpayer’s gain or loss from the dis- 
position of 


(i) a chance to win a prize or bet, or 


(ii) a right to receive an amount as a prize or-as winnings on 
a bet, 


Income Tax Act, Part I, Division B: 


in connection with a lottery scheme-or a pool system of betting 
referred to in section 205 of the Criminal Code is nil; 


Interpretation Bulletins: IT-213R: Prizes from lottery schemes, pool system betting 
and giveaway contests; IT-404R: Payments to lottery ticket vendors. 


(g) [various losses deemed nil] — a taxpayer’s loss, if any, 
from the disposition of a property, to the extent that it is 


(i) a superficial loss, 


(ii) a loss from the disposition of a debt or other right to re- 
ceive an amount, unless the debt or right, as the case may be, 
was acquired by the taxpayer for the purpose of gaining or 
producing income from a business or property (other than ex- 
empt income) or as consideration for the disposition of capi- 
tal property to a person with whom the taxpayer was dealing 
at arm’s length, 
Selected Cases [subpara. 40(2)(g)(ii)]: Super West Homes Inc. v. R., [2004] 5 
C.T.C. 2103 (TCC) (Where conduct indicated advances not made for purpose of pro- 
ducing income, loss denied); Poirier v. R., [2001] 1 C.T.C. 2253 (TCC) (Where no 
possibility of gaining or producing income, no ABIL); W.F. Botkin Construction Ltd. v. 
Canada, [1993] 1 C.T.C. 2765 (TCC) (Loss on loan guarantee nil where no commer- 
cial reality to transaction other than to benefit taxpayer’s children). 


(iii) a loss from the disposition of any personal-use property 
of the taxpayer (other than listed personal property or a debt 
referred to in subsection 50(2)), or 


(iv) a loss from the disposition of property to 


(A) a trust governed by a deferred profit sharing plan, an 
employees profit sharing plan or a registered retirement 
income fund under which the taxpayer is a beneficiary or 
immediately after the disposition becomes a beneficiary, 
or 


(B) a trust governed by a registered retirement savings 
plan under which the taxpayer or the taxpayer’s spouse or 
common-law partner is an annuitant or becomes, within 
60 days’after the end of the taxation year, an annuitant, 


is nil; 
Related Provisions: 3(b)(ii) — Limitation on use of listed personal property losses; 
13(21.2) — Superficial loss rule for depreciable property; 18(13)-(16) — Superficial 
loss in moneylending business or adventure in nature of trade; 40(2)(e.1) — Limitation 


on loss where commercial obligation disposed of in exchange for another commercial 
obligation; 40(3.3), (3.4) — Limitation on loss where property acquired by affiliated 
person; 41 — Listed personal property losses can offset listed personal property gains; 
53(1)(f) — Addition to adjusted cost base — superficial loss; 80(1)— “Unrecognized 
loss”; 112(3)-(4.22) — Reduction in capital loss on shares where dividends previously 
paid. 

History: Cl. 40(2)(g)(iv)(A) amended by 2001,.c. 17, subsec. 25(1), applicable to 1998 
et seq. Cl..40(2)(g)(iv)(A) formerly. read: 


(A) a‘trust governed by a plan or fund referred to in any of subparagraphs (e)(ii) 
to (iv) of the definition “disposition” in section 54, under which the taxpayer is a 
beneficiary or immediately after the disposition becomes a beneficiary, or 


Clause 40(2)(g)(iv)(B) amended by 2000, c. 12, Sch: 2, s. 1, to replace “spouse” with 
“spouse or common-law partner’, applicable to 2001 ef seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Selected Cases [para. 40(2)(g)]: Graphic Packaging Canada Corp. v. R., (2001) 4 
C.T.C. 2399 (TCC) (Superficial loss not created when substituted property not owned 
by seller at relevant time); Boudreau vy. R., [2000] 1 C.T.C. 2242 (T.C.C.) (Personal- 
use property cannot be depreciable nor give rise to terminal loss). 


1.T. Application Rules: 26(6). 


Interpretation Bulletins: IT-120R6: Principal residence; IT-124R6: Contributions to 
registered retirement savings plans; IT-159R3: Capital debts established to be bad 
debts; IT-160R3: Personal use of aircraft (archived); IT-218R: Profit, capital gains and 
losses from the sale of real estate; IT-239R2: Deductibility of capital losses from guar- 
anteeing loans and loaning funds in‘non-arm’s length circumstances (archived); IT- 
291R3; Transfer of property to a corporation under subsection 85(1); IT-325R2: Pro- 
perty transfers after separation, divorce and annulment; IT-332R: Personal-use property 
(archived); IT-373R2: Woodlots. 


1.T. Technical News: 18 (Byram case). 


(h) [Shares of controlled corporation] — where the tax- | 


payer is a corporation, its loss otherwise determined from the 


disposition at any time in a taxation year of shares of the capital 


stock of a corporation (in this paragraph referred to as the “con- — 


trolled corporation”) that was controlled, directly or indirectly in 
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any manner whatever, by it at any time in the year, is its loss 
therefrom otherwise determined less the amount, if any, by 
which 


(i) all amounts added under paragraph 53(1)(f.1) to the cost 
to a corporation, other than the controlled corporation, of 
property disposed of to that corporation by the controlled 
corporation that were added to the cost of the property during 
the period while the controlled corporation was controlled by 
the taxpayer and that can reasonably be attributed to losses 
on the property that accrued during the period while the con- 
trolled corporation was controlled ma the taxpayer, 


exceeds 


(ii) all amounts by which losses have been reduced by virtue 
of this paragraph in respect of dispositions before that time of 
shares of the capital stock of the controlled corporation; and 


Related Provisions: 40(3.3), (3.4) — Limitation on loss where property acquired by 
affiliated person; 87(2)(kk) — Amalgamations — Continuation of predecessor corpora- 
tions; 112(3)-(4.22) — Reduction in capital loss on shares where dividends previously 
paid; 256(5.1), (6.2) — Controlled directly or indirectly — control in fact. 


History: Subpara. 40(2)(h)(i) amended by 1998, c. 19, subsec. 89(2), applicable, sub- 
ject to s. 247 of 1998, c. 19 (grandfathering rule reproduced after s. 260), to disposi- 
tions of property that occur after April 26, 1995. The subpara. formerly read: 


(i) all amounts added under paragraph 53(1)(f.1) to the cost to another corpora- 
tion of property disposed of to that corporation by the controlled corporation that 
were added to the cost of that property during the period that the controlled cor- 
poration was controlled by the taxpayer and that may reasonably be considered 
to be attributable to losses on the property that accrued during the period that the 
controlled corporation was controlled by the taxpayer, 


(i) [Shares of certain corporations] — where at a particular 
time a taxpayer has disposed of a share of the capital stock of a 
corporation that was at any time a prescribed venture capital cor- 
poration or a prescribed labour-sponsored venture capital corpo- 
ration or a'share of the capital stock of a taxable Canadian cor- 
poration that was held in a prescribed stock savings plan or of a 
property substituted for such a share, the taxpayer’s loss from 
the disposition thereof shall be deemed to be the amount, if any, 
by which 


(i) the loss otherwise determined 
exceeds 
(11) the amount, if any, by which 


(A) the amount of prescribed assistance that the taxpayer 
(or a person with whom the taxpayer was not dealing at 
arm’s length) received or is entitled to receive in respect 
of the share 


exceeds 


(B) the total of all amounts determined under subpara- 
graph (1) in respect of any disposition of the share or of 
the property substituted for the share before the particular 
time by the taxpayer or by a person with whom the tax- 
payer was not dealing at arm’s length. 


Related Provisions: 53(2)(k) — Reduction in adjusted cost base — government as- 
sistance; 112(3)-(4.22) — Reduction in capital loss on shares where dividends previ- 
ously paid; 248(5) — Substituted property. 


History: Subpara. 40(2)(i)(ii) substituted by 1994, c. 21, s. 15, applicable to 1991 er 
seq. That subpara. formerly read: 


(ii) the amount, if any, by which the amount of any prescribed assistance in re- 
spect of the share received by the taxpayer or by a person with whom the tax- 
payer was not dealing at arm’s length exceeds the total of all amounts each of 
which is an amount determined under subparagraph (i) in respect of any disposi- 
tion of the share or of the property substituted for the share before the particular 
time by the tava or by a person with whom the taxpayer was not dealing at 
arm’s length. : 


Regulations: 6700, 6700.1 (prescribed venture capital corporation); 6701 (prescribed 
labour-sponsored venture capital corporation); 6702 (prescribed assistance); 6705 (pre- 
scribed stock savings plan). 


Interpretation Bulletins: [T-273R2: Government assistance — general comments. 


(j) [Repealed under former Act] 


S. 40(3.1) 


(3) Deemed gain where amounts to be deducted from 
ACB exceed cost plus amounts to be added to ACB — 
Where 


(a) the total of all amounts required by subsection 53(2) (except 
paragraph 53(2)(c)) to be deducted in computing the adjusted 
cost base to a taxpayer of any property at any time in a taxation 
year 


exceeds 
(b) the total of 


(1) the cost to the taxpayer of the property determined for the 
purpose of computing the adjusted cost base to the taxpayer 
of that property at that time, and 


(ii) all amounts required by subsection 53(1) to be added to 
the cost to the taxpayer of the property in computing the ad- 
justed cost base to the taxpayer of that property at that time, 


the following rules apply: 


(c) subject to paragraph 93(1)(b), the amount of the excess shall 
be deemed to be a gain of the taxpayer for the year from a dispo- 
sition at that time of the property, 


(d) for the purposes of section 93, the definition “foreign accrual 
property income” in subsection 95(1) and section 110.6, the pro- 
perty shall be deemed to have been disposed of by the taxpayer 
in the year, and 


(e) for the purposes of section 93, the amount of the excess shall 
be deemed to be proceeds of disposition of the property to the 
taxpayer. 
Related Provisions: 40(3.1)-(3.2) — Deemed capital gain or loss for passive part- 
ners; 53(1)(a) — Deemed gain added to adjusted cost base of property; 93(1) — Elec- 
tion re disposition of share in foreign affiliate; 98(1)(c) — Where partnership ceases to 
exist; 98.1(1)(c) — Residual interest in partnership. 
History: That portion of subsec. 40(3) following para. (b) substituted by 1994, c. 7, 
Sch. II (1991, c. 49), s. 23, applicable to 1987 et seq. That portion formerly read: 


the amount of the excess shall be deemed to be a gain of the taxpayer for the 
year from a disposition at that time of that property and for the purposes of sec- 
tion 110.6, that property shall be deemed to have been disposed of by the tax- 
payer in the year. 


Selected Cases [subsec. 40(3)]: Trzop v. R., [2000] 4 C.T.C. 2093 (TCC) (Gain 
from deemed disposition of asset did not change basis of assessment from which earlier 
appeal taken); Stursberg (R.K.G.) v. MNR, [1993] 2 C.T.C. 76 (FCA) (Transactions 
resulting in reduction of partner’s share and corresponding increase of another partner’s 
share was disposition of part of first partner’s interest, not distribution of capital). 


Interpretation Bulletins: IT-242R: Retired partners; IT-278R2: Death of a partner 
or of a retired partner. 


(3.1) Deemed gain for certain partners — Where, at the end 
of a fiscal period of a partnership, a member of the partnership is a 
limited partner of the partnership, or is a member of the partnership 
who was a specified member of the partnership at all times since 
becoming a member, except where the member’s partnership inter- 
est was held by the member on February 22, 1994 and is an ex- 
cluded interest at the end of the fiscal period, 


(a) the amount determined under subsection (3.11) is deemed to 
be a gain from the disposition, at the end of the fiscal period, of 
the member’s interest in the partnership; and 


(b) for the purpose of section 110.6, the interest is deemed to 
have been disposed.of by the member at that time. 


Proposed Amendment - —_ - 40(3. 1) 
Letter from Dept. of Finance, ane ii, 2003: 
Dear [xxx] 

Re: Limited Liability Partnerships - 


Tam replying to your letter of October 3, 2002 and ilies daceminen with Depart- 
mental officials concerning the definition “limited partner” in the Income Tax Act. 
Your client is concerned that this definition does not provide an exception for all types 
of professional limited liability partnerships (“LLPs”). 


As you know, the definition “limited partner” in the Income Tax Act was amended in 
2001, to provide an exception for partners of an LLP (applicable after 1997) in cases 
where the LLP legislation protects the partner from liability arising because of the neg- 
ligence of another member of the LLP. You ‘described such partnerships as “partial” 
shield LLPs. You note that another statutory model for LLPs exists under which LLP 
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partners are provided a “full” shield from partnership. liabilities (for examp , from 
partnership account payables). You ask that the definition. “limited partner” for income 
tax purposes be amended to provide a an — for. panes who benefit from full, 
shield LLP legislation. 


As mentioned in our discussions, we have aifficuily’ Siete your proposal. In par- 
ticular, a partner’s personal liability with respect to the operation of a full shield LLP 
business, including general debts of the LLP, is limited. As well, the partner can with- 
draw capital (or be allocated losses) such that the partner's interest in the LLP can 
become negative. It is precisely such circumstances to which the negative adjusted cost 
base rule and limited partnership at-risk loss rules are intended to apply. From a tax 
policy perspective, therefore, we see no basis for distinguishing between the income 
tax treatment accorded a partner of a full shield oS eae and that accorded a 
limited partner of another partnership. 


However, in our discussions you also asked that, i we are. Sachi to ape to your 

original request, that we consider allowing for an adjustment to the adjusted cost base 

(the “ACB”) of a partner’s interest in a fall shield LLP for the income (loss) allocation: 
made at the end of a fiscal period of the LLP rather than the current approach under 
which the adjustment is made immediately after the end of the fiscal period, The ad- 

vantage of such a change for full shield LLP partners would be that an_ income alloca- 

tion would be included in the ACB of partner’s LLP interest at the end of the fiscal 
period of the LLP for the purpose of applying the iene oe: cost foe rule in 
subsection 40(3.1) of the Income Tax Act. 


In this regard, we are prepared to recommend to the Minicies of Fiance that, for the 

purposes of applying the negative adjusted cost base rule in subsection 403. 1) of the. 
Income Tax Act, the Act be amended to provide that the ACB of a full shield profes- 

sional LLP be adjusted at the end of the fiscal period of the LLP to reflect income 

(loss) allocations made by the LLP at that time. If enacted. we would anticipate that 
such a change would apply to allocations of income ces made by full shield LLPs on 
or after December 1, 2001. _ 


I trust that your client is in agreement with this approach to >the n matter and thank you 
for bringing this matter to my attention, : 


Yours sincerely, 


Len Farber 
General Director, Tax Legislation Oh con Tax Policy Branch 


Related Provisions: 40(3.12) — Election for deemed capital loss where ACB is 
later positive; 40(3.131)— Specified member of partnership — anti-avoidance rule; 
40(3.14) — Limited partner; 40(3.15) — Excluded interest; 40(3.18) — Grandfathered 
partners; 40(3.19) — Subsec. 40(3.1) takes precedence over 40(3); 40(3.2) — Paras. 
98(1)(c) and 98.1(1)(c) take precedence; 53(1)(e)(vi) — Addition to adjusted cost base; 
53(2)(c)(i.3), (i.4) — Reduction in adjusted cost base. 


History: Subsec. 40(3.1) amended by 1998, c. 19, subsec. 89(3), applicable after Feb- 
tuary 21, 1994, except that subsec. 40(3.1) does not apply to a member of a partnership 
before the end of the partnership’s fifth fiscal period that ends after 1994 if the follow- 
ing conditions are met: 


(a) the member acquired the partnership interest before 1995; 


(b) all or substantially all of the property (other than money) of the partnership is a 
film production or an interest in one or more partnerships all or substantially all of 
the property of which is a film production; 


(c) the principal photography of the production (or, in the case of a production that 
is a television series, an episode of the series) began before 1995; 


(d) the funds used to produce the film production were raised before 1995 and the 
principal photography of the production was completed, and the funds were ex- 
pended, before 1995 (or, in the case of a film production prescribed for the purpose 
of subpara. 96(2.2)(d)(ii), the principal photography of the production was com- 
pleted, and the funds were expended, before March 2, 1995); and 


(e) one of the following conditions is met: 
(i) the producer of the production 


(A) had, before February 22, 1994, entered into a written agreement for 
the pre-production, distribution, broadcasting, financing or acquisition of 
the production or the acquisition of the screenplay for the production, or 


(B) had entered into a written contract before February 22, 1994 with a 
screenwriter to write the screenplay for the production, 


(ii) the producer of the production received before 1995 a commitment for 
funding or government assistance (or an advance ruling or active status letter 
in respect of eligibility for such funding or other government assistance) for 
the production from a federal or provincial government agency the mandate of 
which is related to the provision of assistance to film productions in Canada, 
or 


(iii) the production is a continuation of a television series an episode of which 
satisfies the requirements of this paragraph. 


The subsec. formerly read: 


(3.1) Where, at the end of a fiscal period of a partnership, a member of the part- 
nership is a limited partner of the partnership or is a member of the partnership 
who was a specified member of the partnership at all times since becoming a 


member (except where the member’s partnership interest was held by the mem- 
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ber on February 22, 1994 and is an excluded interest at the end of the fiscal 
period), the amount determined under subsection (3.11) shall be deemed to be a 
gain from the disposition, at the end of the fiscal period, of the member’s interest 
in the partnership and, for the purpose of section 110.6, the interest shall be 
deemed to have been disposed of by the member at that time. 


Subsec. 40(3.1) added by 1995, c. 3, subsec. 12(2), applicable after February 21, 1994, 
except that subsec. 40(3.1) does not apply to a member of a partnership before the end 
of the partnership’s fifth fiscal period ending after 1994 where the following conditions 
are met: 


(a) the member acquires the partnership interest before 1995; 


(b) all or substantially all of the property (other than money) of the partnership is a 
film production or an interest in one or more partnerships all or substantially all of 
the property of which is a film production; 


(c) the principal photography of the production (or, in the case of a television se- 
ries, an episode of the series) commences before 1995; 


(d) the funds used to produce the film production are raised before 1995 and the 
principal photography of the production is completed, and the funds are expended, 
before 1995 (or, in the case of a film production prescribed for the purpose of 
subpara. 96(2.2)(d)(ii), the principal photography of the production is completed, 
and the funds are expended, before March 2, 1995); and 


(e) one of the following conditions is met: 


(i) the producer of the production has, before February 22, 1994, entered into a 
written agreement for the pre-production, distribution, broadcasting, financing 
or acquisition of the production or the acquisition of the screenplay for the 
production (or has entered into a written contract before February 22, 1994 
with a screenwriter to write the screenplay for the production), 


(ii) the producer of the production receives before 1995 a commitment for 
funding or government assistance (or an advance ruling or active status letter 
in respect of eligibility for such funding or other government assistance) for 
the production from a federal or provincial government agency the mandate of 
which is related to the provision of assistance to film productions in Canada, 
or 


(iii) the production is a continuation of a television series an episode of which 
satisfies the requirements of paragraph (e). 


I.T. Technical News: 5 (adjusted cost base of partnership interest). 


(3.11) Amount of gain — For the purpose of subsection (3.1), the 
amount determined at any time under this subsection in respect of a 
member’s interest in a partnership is the amount determined by the 
formula 


A=B 
where 


A is the total of all amounts required by subsection 53(2) to be 
deducted in computing the adjusted cost base to the member of 
the interest in the partnership at that time, and 


B is the total of 


(a) the cost to the member of the interest determined for the 
purpose of computing the adjusted cost base to the member 
of the interest at that time, and 


(b) all amounts required by subsection 53(1) to be added to 
the cost to the member of the interest in computing the ad- 
jJusted cost base to the member of the interest at that time. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec. 40(3.11) added by 1995, c. 3, subsec. 12(2), applicable after Febru- 
ary 21, 1994. 


(3.12) Deemed loss for certain partners — Where a corpora- 
tion, an individual (other than a trust) or a testamentary trust (each 
of which is referred to in this subsection as the “taxpayer”) is a 
member of a partnership at the end of a fiscal period of the partner- 
ship, the taxpayer shall be deemed to have a loss from the disposi- 
tion at that time of the member’s interest in the partnership equal to 
the amount that the taxpayer elects in the taxpayer’s return of in- 
come under this Part for the taxation year that includes that time, 
not exceeding the lesser of 


(a) the amount, if any, by which 


(i) the total of all amounts each of which was an amount 
deemed by subsection (3.1) to be a gain of the taxpayer from 
a disposition of the interest before that time 


190 


Subdivision c — Taxable Capital Gains 


exceeds 


(ii) the total of all amounts each of which was an amount 
deemed by this subsection to be a loss of the taxpayer from a 
disposition of the interest before that time, and 


(b) the adjusted cost base to the taxpayer of the interest at that 
time. 
Related Provisions: 53(2)(c)(i.2) — Reduction in adjusted cost base. 


History: Subsec. 40(3.12) added by 1995, ¢. 3, subsec. 12(2), applicable after Febru- 
ary 21, 1994. 


(3.13) Artificial transactions — For the purpose of applying sec- 
tion 53 at any time to a member of a partnership who would be a 
member described in subsection (3.1) of the partnership if the fiscal 
period of the partnership that includes that time ended at that time, 
where at any time after February 21, 1994 the member of the part- 
nership makes a contribution of capital to the partnership and 


(a) the partnership or a person or partnership with whom the 
partnership does not deal at arm’s length 


(i) makes a loan to the member or to a person with whom the 
member does not deal at arm’s length, or 


(li) pays an amount as, on account of, in lieu of payment of 
or in satisfaction of, a distribution of the member’s share of 
the partnership profits or partnership capital, or 


(b) the member or a person with whom the member does not 
deal at arm’s length becomes indebted to the partnership or a 
person or partnership with whom the partnership does not deal at 
arm’s length, 


and it is established, by subsequent events or otherwise, that the 
loan, payment or indebtedness, as the case may be, was made or 
arose as part of a series of contributions and such loans, payments 
or other transactions, the contribution of capital shall be deemed not 
to have been made. 

Related Provisions: 251 — Arm’s length. 


History: Subsec. 40(3.13) added by 1995, c. 3, subsec. 12(2), applicable after Febru- 
ary 21, 1994. 


(3.131) Specified member of a partnership — Where it can 
reasonably be considered that one of the main reasons that a mem- 
ber of a partnership was not a specified member of the partnership 
at all times since becoming a member of the partnership is to avoid 
the application of subsection (3.1) to the member’s interest in the 
partnership, the member is deemed for the purpose of that subsec- 
tion to have been a specified member of the partnership at all times 
since becoming a member of the partnership. 

Related Provisions: 127.52(2.1) — Parallel rule for minimum tax purposes. 


History: Subsec. 40(3.131) added by 1998, c. 19, subsec. 89(4), applicable after April 
26; 1995: 


(3.14) Limited partner — For the purpose of subsection (3.1), a 
member of a partnership at a particular time is a limited partner of 
the partnership at that time if, at that time or within 3 years after 
that time, 


(a) by operation of any law governing the partnership arrange- 
ment, the liability of the member as a member of the partnership 
is limited (except by operation of a provision of a statute of Can- 
ada or a province that limits the member’s liability only for 
debts, obligations and liabilities of the partnership, or any mem- 
ber of the partnership, arising from negligent acts or omissions 
or misconduct that another member of the partnership or an em- 
ployee, agent or representative of the partnership commits in the 
course of the partnership business while the partnership is a lim- 
ited liability partnership); 


Proposed Amendment — 40(3.14)(a) 


(a) by operation of any law governing the partnership arrange- 
ment, the liability of the member as a member of the partner- 
_ Ship is limited (except by operation of a provision of a statute 
of Canada or a province that limits the member’s liability only 
for debts, obligations and liabilities of the partnership, or any 
member of the partnership, arising from negligent acts or 
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omissions, from misconduct or from fault of another member 
of the partnership or an employee, an agent or a representative 
of the partnership in the course of the partnership business 
‘while the partnership is a limited liability partnership); = 
Application: The July 18, 2005 draft legislation (Part 2 — techaical), subsec. 60(3), 
will amend para. 40(3.14)(a) to read as above, applicable after June 20, 2001. 
Technical Notes: Subsection 40(3.1) provides that a member of a partnership is 
considered to realize a capital gain from the disposition, at the end of a fiscal period — 
of the partnership, of the member’s interest in the partnership where, at the end of the — 
fiscal period, the member is a limited partner or was, since becoming a partner, a 
“specified member” of the partnership and the member's adjusted cost base of the 


interest is negative at that time. 


Subsection 40(3.14) provides an extended definition of “limited partner’ for the pur- 
pose of determining whether a member’s interest in a partnership is subject to the 
negative adjusted cost base rule in subsection 40(3.1). 

Paragraph 40(3.14)(a) provides that a member of a partnership is a “limited partner” 
if, by operation of law governing the partnership agreement, the liability of the mem- 
ber as a member is limited. However, paragraph 40(3.14)(a) does not apply in cases 
where a member’s liability is limited by operation of a statutory provision of Canada 
(or of a province) that limits the member’s liability only for the debts, obligations 
and liabilities of a limited liability partnership (or of any member of the partnership) 
arising from negligent acts or omissions of another member of the partnership (or of 
an employee, agent or representative of the partnership) in the course of the partner- 
ship business and while the partnership is a limited liability partnership. 

The Province of Quebec has amended its legislation concerning partnerships to allow 
partners to carry on their activities within a limited liability partnership. That legisla- 
tion refers to the civil law concept of “fault/fautes”. Paragraph 40(3.14)(a) of the 
English version does not currently refer to the civil law concept of “fault” and is 
amended to do so, effective after June 20, 2001. _ 


_ Proposed Amendment — 40(3.14)(a) 
Letter from Dept. of Finance, July 11, 2003: See under 40(3.1). 


(b) the member or a person not dealing at arm’s length with the 
member is entitled, either immediately or in the future and either 
absolutely or contingently, to receive an amount or to obtain a 
benefit that would be described in paragraph 96(2.2)(d) if that 
paragraph were read without reference to subparagraphs (ii) and 
(vi); 

(c) one of the reasons for the existence of the member who owns 
the interest 


(i) can reasonably be considered to be to limit the liability of 
any person with respect to that interest, and 


(ii) cannot reasonably be considered to be to permit any per- 
son who has an interest in the member to carry on the per- 
son’s business (other than an investment business) in the 
most effective manner; or 


(d) there is an agreement or other arrangement for the disposi- 
tion of an interest in the partnership and one of the main reasons 
for the agreement or arrangement can reasonably be considered 
to be to attempt to avoid the application of this subsection to the 
member. 
Related Provisions: 96(2.4) — Definition of limited partner for purposes of at-risk 
amount. 
History: Para. 40(3.14)(a) amended by 2001, c. 17, subsec. 25(2), applicable after 
1997. Para. 40(3.14)(a) formerly read: 
(a) by operation of any law governing the partnership arrangement, the liability 
of the member as a member of the partnership is limited; 
Para. 40(3.14)(b) amended by 1998, c. 19, subsec. 89(5), applicable to fiscal periods 
that end after November 1994. The para. formerly read: 
(b) the member or a person with whom the member does not deal at arm’s length 
is entitled to receive an amount or obtain a benefit that would be described in 
paragraph 96(2.2)(d) if it were read without reference to subparagraphs 
96(2.2)(d)(ii) and (vi): 
Subsec. 40(3.14) added by 1995, c. 3, subsec. 12(2), applicable after February 21, 
1994. 


(3.15) Excluded interest — For the purpose of subsection (3.1), 
an excluded interest in a partnership at any time means an interest 
in a partnership that actively carries on a business that was carried 
on by it throughout the period beginning February 22, 1994 and 
ending at that time, or that earns income from a property that was 
owned by it throughout that period, unless in that period there was a 
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substantial contribution of capital to the partnership or a substantial 
increase in the indebtedness of the partnership. 


Related Provisions: 40(3.16)— Amounts considered not to be substantial; 
40(3.17) — Whether carrying on business before February 22, 1994; 
53(2)(c)(i.4)(E) — Effect of excluded interest on ACB of partnership with 1995 stub 
period income. 


History: Subsec. 40(3.15) added by 1995, c. 3, subsec. 12(2), applicable after Febru- 
ary 21, 1994. 


(3.16) Amounts considered not to be substantial — For the 
purpose of subsection (3.15), an amount will be considered not to 
be substantial where 


(a) the amount 


(i) was raised pursuant to the terms of a written agreement 
entered into by a partnership before February 22, 1994 to is- 
sue an interest in the partnership and was expended on ex- 
penditures contemplated by the agreement before 1995 (or 
before March 2, 1995 in the case of amounts expended to 
acquire a film production prescribed for the purpose of sub- 
paragraph 96(2.2)(d)(ii) the principal photography of which 
or, in the case of such a production that is a television series, 
one episode of the series, commences before 1995 and the 
production is completed before March 2, 1995, or an interest 
in one or more partnerships all or substantially all of the pro- 
perty of which is such a film production), 


(ii) was raised pursuant to the terms of a written agreement 
(other than an agreement referred to in subparagraph (1)) en- 
tered into by a partnership before February 22, 1994 and was 
expended on expenditures contemplated by the agreement 
before 1995 (or before March 2, 1995 in the case of amounts 
expended to acquire a film production prescribed for the pur- 
pose of subparagraph 96(2.2)(d)(ii) the principal photogra- 
phy of which or, in the case of such a production that is a 
television series, one episode of the series, commences 
before 1995 and the production is completed before March 2, 
1995, or an interest in one or more partnerships all or sub- 
stantially all of the property of which is such a film produc- 
tion), 


(iii) was used by the partnership before 1995 (or before 
March 2, 1995 in the case of amounts expended to acquire a 
film production prescribed for the purpose of subparagraph 
96(2.2)(d)(ii) the principal photography of which or, in the 
case of such a production that is a television series, one epi- 
sode of the series, commences before 1995 and the produc- 
tion is completed before March 2, 1995, or an interest in one 
or more partnerships all or substantially all of the property of 
which is such a film production) to make an expenditure re- 
quired to be made pursuant to the terms of a written agree- 
ment entered into by the partnership before February 22, 
1994, or 


(iv) was used to repay a loan, debt or contribution of capital 
that had been received or incurred in respect of any such 
expenditure; 


(b) the amount was raised before 1995 pursuant to the terms of a 
prospectus, preliminary prospectus, offering memorandum or re- 
gistration statement filed before February 22, 1994 with a public 
authority in Canada pursuant to and in accordance with the se- 
curities legislation of Canada or of a province and, where re- 
quired by law, accepted for filing by the public authority, and 
expended before 1995 (or before March 2, 1995 in the case of 
amounts expended to acquire a film production prescribed for 
the purpose of subparagraph 96(2.2)(d)(ii), or an interest in one 
or more partnerships all or substantially all of the property of 
which is such a film production) on expenditures contemplated 
by the document that was filed before February 22, 1994; 
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(c) the amount was raised before 1995 pursuant to the terms of 
an offering memorandum distributed as part of an offering of 
securities where 


(i) the memorandum contained a complete or substantially 
complete description of the securities contemplated in the of- 
fering as well as the terms and conditions of the offering, 


(ii) the memorandum was distributed before February 22, 
1994, 


(iii) solicitations in respect of the sale of the securities con- 
templated by the memorandum were made before February 
22, 1994, 


(iv) the sale of the securities was substantially in accordance 
with the memorandum, and 


(v) the funds are expended in accordance with the memoran- 
dum before 1995 (except that the funds may be expended 
before March 2, 1995 in the case of a partnership all or sub- 
stantially all of the property of which is a film production 
prescribed for the purpose of subparagraph 96(2.2)(d)(ii) the 
principal photography of which or, in the case of such a pro- 
duction that is a television series, one episode of the series, 
commences before 1995 and the production is completed 
before March 2, 1995, or an interest in one or more partner- 
ships ali or substantially all of the property of which is such a 
film production); or 


(d) the amount was used for an activity that was carried on by 
the partnership on February 22, 1994 but not for a significant 
expansion of the activity nor for the acquisition or production of 
a film production. 
Related Provisions: 40(3.17) — Partnership deemed to have carried on business 
before February 22, 1994; 40(3.18)(d)— Grandfathering of certain partnership 
interests. 
History: Subsec. 40(3.16) added by 1995, c. 3, subsec. 12(2), applicable after Febru- 
ary 21, 1994. 


(3.17) Whether carrying on business before February 22, 
1994 — For the purpose of subsection (3.15), a partnership in re- 
spect of which paragraph (3.16)(a), (b) or (c) applies shall be con- 
sidered to have actively carried on the business, or earned income 
from the property, contemplated in the document referred to in that 
paragraph throughout the period beginning February 22, 1994 and 
ending on the earlier of the closing date, if any, stipulated in the 
document and January 1, 1995. 


History: Subsec. 40(3.17) added by 1995, c. 3, subsec. 12(2), applicable after Febru- 
ary 21, 1994. 


(3.18) Deemed partner — For the purpose of subsection (3.1), a 
member of a partnership who acquired an interest in the partnership 
after February 22, 1994 shall be deemed to have held the interest on 
February 22, 1994 where the member acquired the interest 
(a) in circumstances in which 

(i) paragraph 70(6)(d.1) applied, 

(11) where the member is an individual, the member’s spouse 

or common-law partner held the partnership interest on Feb- 

ruary 22, 1994, 

(111) where the member is a trust, the taxpayer by whose will 

the trust was created held the partnership interest on Febru- 

ary 22, 1994, and 


(iv) the partnership interest was, immediately before the 
death of the spouse or common-law partner or the taxpayer, 
as the case may be, an excluded interest; 


(b) in circumstances in which 
(i) paragraph 70(9.2)(c) applied, 


(ii) the member’s parent held the partnership interest on Feb- 
ruary 22, 1994, and 


(iii) the partnership interest was, immediately before the par- 
ent’s death, an excluded interest; 


(c) in circumstances in which 
(i) paragraph 70(9.3)(e) applied, 
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(1i) the trust referred to in subsection 70(9.3) or the taxpayer 
by whose will the trust was created held the partnership inter- 
est on February 22, 1994, and 


(ili) the partnership interest was, immediately before the 
death of the spouse or common-law partner referred to in 
subsection 70(9.3), an excluded interest; or 


(d) before 1995 pursuant to a document referred to in subpara- 
graph (3.16)(a)(i) or paragraph (3.16)(b) or (c). 
Related Provisions: 252(2)(a) — Extended meaning of “parent”. 
History: Subparas. 40(3.18)(a)(ii), (a)(iv) and (c)(iii) amended by 2000, c. 12, Sch. 2, 
s. I, to replace “spouse” with “spouse or common-law partner”, applicable to 2001 et 


seq., in force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)*common-law partner”. 


Subsec. 40(3.18) added by 1995, c. 3, subsec. 12(2), applicable after February 21, 
1994. 


(3.19) Non-application of subsec. (3) — Subsection (3) does 
not apply in any case where subsection (3.1) applies. 


History: Subsec. 40(3.19) added by 1995, c. 3, subsec. 12(2), applicable after Febru- 
ary 21, 1994. 


(3.2) Non-application of subsec. (3.1) — Subsection (3.1) does 
not apply in any case where paragraph 98(1)(c) or 98.1(1)(c) 
applies. 
History: Subsec. 40(3.2) added by 1995, c. 3, subsec. 12(2), applicable after February 
21, 1994. 


(3.3) When subsection (3.4) applies — Subsection (3.4) ap- 
plies when 


(a) a corporation, trust or partnership (in this subsection and sub- 
section (3.4) referred to as the “transferor”) disposes of a partic- 
ular capital property (other than depreciable property of a pre- 
scribed class) otherwise than in a disposition described in any of 
paragraphs (c) to (g) of the definition “superficial loss” in sec- 
tion 54; 

(b) during the period that begins 30 days before and ends 30 
days after the disposition, the transferor or a person affiliated 
with the transferor acquires a property (in this subsection and 
subsection (3.4) referred to as the “substituted property”) that is, 
or is identical to, the particular property; and 


(c) at the end of the period, the transferor or a person affiliated 
with the transferor owns the substituted property. 
Related Provisions: 93(2)-(2.3) — Loss on disposition of share of foreign affiliate; 
95(2)(h)—(h.5) — Application to FAPI; 251.1 — Affiliated persons. 


History: Subsecs. 40(3.3) added by 1998, c. 19, subsec. 89(6), applicable, subject to s. 
247 of 1998, c. 19 (grandfathering rule reproduced after s. 260), to dispositions of pro- 
perty that occur after April 26, 1995. 


I.T. Application Rules: 26(5)(c)(ii)(A) (where property owned since June 18, 1971). 


(3.4) Loss on certain properties — If this subsection applies 
because of subsection (3.3) to a disposition of a particular property, 


(a) the transferor’s loss, if any, from the disposition is deemed to 
be nil, and 


(b) the amount of the transferor’s loss, if any, from the disposi- 
tion (determined without reference to paragraph (2)(g) and this 
subsection) is deemed to be a loss of the transferor from a dispo- 
sition of the particular property at the time that is immediately 
before the first time, after the disposition, 


(i) at which a 30-day period begins throughout which neither 
the transferor nor a person affiliated with the transferor owns 
(A) the substituted property, or 
(B) a property that is identical to the substituted property 
and that was acquired after the day that is 31 days before 
the period begins, 
(1i) at which the property would, if it were owned by the 
transferor, be deemed by section 128.1 or subsection 149(10) 
to have been disposed of by the transferor, 
(iii) that is immediately before control of the transferor is ac- 
quired by a person or group of persons, where the transferor 
is a corporation, 


S. 40(3.5)(b) 


(iv) at which the transferor or a person affiliated with the 
transferor is deemed by section 50 to have disposed of the 
property, where the substituted property is a debt or a share 
of the capital stock of a corporation, or 


(v) at which the winding-up of the transferor begins (other 
than a winding-up to which subsection 88(1) applies), where 
the transferor is a corporation, 


and, for the purpose of paragraph (b), where a partnership otherwise 
ceases to exist at any time after the disposition, the partnership is 
deemed not to have ceased to exist, and each person who was a 
member of the partnership immediately before the partnership 
would, but for this subsection, have ceased to exist is deemed to 
remain a member of the partnership, until the time that is immedi- 
ately after the first time described in subparagraphs (b)(i) to (v). 
Related Provisions: 13(21.2)— Parallel rule for depreciable capital property; 
14(12) — Parallel rule for eligible capital property; 18(13)-(15) — Parallel rule for 
share or debt owned by financial institution; 40(3.5) — Deemed identical property; 
40(3.6) — Where share in corporation disposed of to the corporation; 40(3.61) — Ex- 
ception where estate loss carried back; 69(5)(d) — No application on winding-up; 
87(2)(g.3) — Amalgamations — continuing corporation; 93(2)-(2.3), (4) —Loss on 
disposition of share of foreign affiliate: 95(2)(h.1)(v) — Parallel rules for FAPI: 
112(3)-(4.22) — Reduction in capital loss on shares where dividends previously paid; 
139.1(18) — Holding corporation deemed not to acquire control of insurer on demutu- 
alization; 248(12) — Whether properties are identical; 256(6)-(9) — Whether control 
acquired. 


History: Subsecs. 40(3.4) added by 1998, c. 19, subsec. 89(6), applicable, subject to s. 
247 of 1998, c. 19 (grandfathering rule reproduced after s. 260), to dispositions of pro- 
perty that occur after April 26, 1995. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


(3.5) Deemed identical property — For the purposes of subsec- 
tions (3.3) and (3.4), 


(a) a right to acquire a property (other than a right, as security 
only, derived from a mortgage, hypothec, agreement for sale or 
similar obligation) is deemed to be a property that is identical to 
the property; 

(b) a share of the capital stock of a corporation that is acquired 
in exchange for another share in a transaction to which section 
51, 85.1, 86 or 87 applies is deemed to be a property that is 
identical to the other share; 


ee 
(ii) the. 


, , or § ‘7 applies to the transaction, or 
following conditions are met, namely, __ 


ied to a prior disposition of the — 


Oh share and tti(i‘“ .. 
(C) none of the times described in any of subparagraphs 


(3.4)(b)G) to (v) has occurred in respect of the prior 


disposition, ~~ _ _ 

Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 60(4), 
will amend para. 40(3.5)(b) to read as above, applicable to dispositions of property 
that occur after April 26, 1995, except that it does not apply to any of those disposi- 
tions by a person or partnership that occurred before 1996 and that is described in 
subsec. 247(1) of the Income Tax Amendments Act, 1997 [1995-97 technical bill: see 
Grandfathering provision reproduced after s. 260] unless the person or partnership, as 
the case may be, made a valid election under subsec. 247(2) of that Act. : 
Technical Notes: Subsections 40(3.3) and (3.4) set out rules under which losses on 
certain dispositions of non-depreciable capital property are deferred. In some cases, 
the application of these rules is contingent upon whether one property is identical to 
the disposed of non-depreciable capital property. 

Current paragraph 40(3.5)(b) treats a share that is acquired in exchange for another 
share under any of a number of sections as being identical to that other share. Among 
the effects of this deeming rule is to ensure that a deferred loss is not inappropriately 
realized through a transaction under one of those sections. 


For example, assume that a taxpayer who on Day | disposed of a share for proceeds 
that were less than the taxpayer’s adjusted cost base of the share reacquired an identi- 
cal share on Day 15. Under the loss-deferral rules, the taxpayer’s loss on the disposi- 
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tion will be deferred until, generally, neither the taxpayer nor an affiliated person 


owns such a share. If the taxpayer then exchanged that share for another, under for | 


example an exchange under section 86, it would be appropriate to continue to defer 
recognition of the deferred loss until that substituted share is disposed of. This is 
accomplished by treating the share ae on ve Ce oe as identical to the share 
given up. Se 2 : 7 < 


However, paragraph 40(3.5)(b) can have an icappteoriate effect Where a Sicpayer 
uses the share-for-share exchange rule in section 85.1. Provided certain criteria are 


satisfied, that section permits a share-for-share exchange to take place on a tax-de- _ 


ferred basis, but it also allows the exchanging shareholder to realize a loss. A share- 
holder who chooses to do so may find that paragraph 40(3.5)(b) forces a deferral of 
that loss — even though the loss arises from the section 85.1 ens itself, not 
from a previous disposition as in the above example. _ / 


Paragraph 40(3.5)(b) is amended to deem a share that is acquired in exchange for 
another share under section 85.1 to be identical to that other share only if the es) in 
respect of the exchanged share is suspended at the time of the exchange by virtue of 
subsections 40(3.3) and (3.4). 


This amendment to paragraph 40(3.5)(b). applies to dispositions of property that oc- 
cur after April 26, 1995, subject to the coming-into-force provisions ne money 
enacted subsection 40(3.5). : 


Letter from Dept. of Finance, November 17, 1997: 


Mr. Steve Suarez, Bennett Jones Verchere, Toronto 
Re Proposed Subsections 40(3.3)-{43.5) — Loss deferral rules 


Dear Mr. Suarez: 


J am writing further to your recent discussion of proposed income Tax Act subsee- 
tions 40(3.3) and following, with Lawrence Purdy of this Division. a 


You have described a situation in which you consider that these provisions may oper- _ 


ate inappropriately, and have asked for our comments. As I understand that you have 
a client for whom this is an immediate concern, we have given this some priority. 


Proposed subsections 40(3.3) to (3.5) set out rules that would apply where, in general 


terms, a corporation, partnership or trust would otherwise realize a loss on disposi- — 


tion of a non-depreciable capital property to an affiliated person. The rules would 
defer the recognition of that loss until the earliest of several possible subsequent 


events, the most typical of which is that the property (or an identical property) is no 


longer held by a person who is affiliated with the initial transferor. Once the property 
had left the affiliated population, the initial transferor could recognize that deferred 
loss. 


The proposals include a few provisions directed at coal circumstances. One of 
these is proposed paragraph 40(3.5)(b), which is meant to cover cases where shares 
are exchanged for one another. Paragraph 40(3.5)(b) would treat a share that was 
acquired in exchange for another share, in a transaction to which section 51, 85.1, 86 
or 87 applies, as being identical to the other share. This ensures, for example, that a 
loss that is deferred on the transfer of a share to an affiliate will not be recognized if 
the share is merely replaced with another share under one of those provisions. Even 
though it may be argued that the former share is no longer held by an affiliated per- 
son (since that share no longer exists), paragraph 40(3. my): causes the new share in 
effect to take its place for this purpose. 


Your concern, as I understand it, is that paragraph 40(3. 5)(b) may apply not oh 


where the section 85.1 exchange takes place after the initial transfer of a share to an — 


affiliated person, but also where the section 85.1 exchange is itself that initial trans- 
fer. In other words, paragraph 40(3.5)(b) might apply to any exchange to which sec- 
tion 85.1 applies. If this is the case, then the clear intention of section 85.1 to permit 
a loss to be realized on such an exchange, at least in some circumstances, would be 
contradicted — the shares taken back would be deemed to be identical to the shares 
given up, and the loss would be deferred under subsection 40(3.4). 


I agree that this would not be an appropriate result, at least where the vendor and the 


purchaser (as they are described in subsection 85.1(1)(a)) are not affiliated. That is, I 
agree that it ought in policy terms to be possibie for a vendor to realize a loss on an 
exchange of shares of an acquired corporation for shares of a purchaser that is not 
affiliated with the vendor immediately after the exchange. : 


We will consider further how this policy view can best be accommodated in the pro- 
posed legislation. Given the tight time-line we are on, it may not be possible to rec- 


ommend a clarifying change before the legislation is introduced. In that case, we will _ 


recommend that the change be included in a future set of technical amendments. 
While I cannot, as you know, offer any assurance that either the Minister or Parlia- 


ment itself will agree with the recommendations we intend to make in this regard, I 


hope this summary of our views is helpful. 


Yours sincerely 
Len Farber 
Director General, Tax Legislation Division 
Letter from Dept. of Finance, September 15, 1998: | 


Dear [xxx] 


I am writing further to a recent exchange of messages between [xxx] and Lawrence — 


Purdy of this Division, regarding Income Tax Act subsections 40(3.3) and following. 
I understand that you and [xxx] are working together on a particular transaction to 
which these provisions may be relevant, and that es has asked that you and he be 
given the same information. 


Subsections 40(3.3) to (3.5) set out rules that apply where, in general terms, a corpo- 
ration, partnership or trust would otherwise realize a loss on a disposition of a non- 
depreciable capital property to an affiliated person. The rules defer the recognition of — 
that loss until the earliest of several possible subsequent events, the most typical Of 
which is that the property (or an identical property) is no longer held by a person who 
is affiliated with the initial transferor. Once the property has left the affiliate popula- 
tion, the initial transferor can recognize that deferred loss. _ 


The provisions include a few rules directed at special circumstances. One a those is 
paragraph 40(3.5)(b), which is meant to cover cases where shares are exchanged for 
one another. Paragraph 40(3.5)(b) treats a share that was acquired in exchange for 
another share, in a transaction to which section 51, 85.1, 86 or 87 applies, as pene 
identical to the other share. This ensures. for example, that a loss that is deferred on — 
the transfer of a share to an affiliate will not be recognized if the share is merely 
replaced with another share under one of those provisions. Even though it may be — 
argued that the former share is no longer held by an affiliated person (since that share 
no longer exists), paragraph 40(3. 0) causes the new share i in aoe to ake its gee : 
for this purpose. | : 


Your concern, which has also bee raised with us by other | in os past, is that para- : 
graph 40(3.5)(b) may apply not only where the section 85.1 exchange takes place — 
after the initial transfer of a share to an affiliated person, but also where the sectio 
85.1 exchange is itself that initial transfer. In other words, paragraph 40(3. Sib) 
might apply to any exchange to which section 85.1 applies. If this is the case, then 
the clear intention of section 85.1 to permit a loss to be realized on such an exchange, 
at least in some circumstances, would be contradicted — the shares taken back would _ 
be deemed to be identical to the shares given up, and the loss would be deferred — 
under subsection 40(3.4). . : 


I agree that this would not be an appropriate result, at least whee the oe oo the : 
purchaser (as they are described in subsection 85.1(1) are not affiliated. That is, 1 
agree that it ought in policy terms to be possible for a vendor to realize a loss on an — 
exchange of shares of an acquired corporation for shares of a purchaser that is ‘not 
affiliated with the vendor immediately after the exchange. _ 
We will recommend that a clarifying change to the relevant rules be included ina 
future package of amendments. Since the change would be a strictly technical correc- 
tion to the rules as they were enacted, I expect to recommend that the change apply 
as of the date the rules themselves took effect —- that is, to cigpeeee of i. 
that occur after April 20, 1995. 


As you know, I cannot offer any assurance fal either the , Minister or Parliament 
itself will agree with the recommendations we intend to make in this regard. oe 
theless, I hope this summary of our views is ks 


Yours sincerely, 


Brian Ernewein 
Director, Tax Legislation Division 


(c) where subsections (3.3) and (3.4) apply to the digbactid by 
a transferor of a share of the capital stock of a corporation, and 
after the disposition the corporation is merged with one or more 
other corporations, otherwise than in a transaction in respect of 
which paragraph (b) applies to the share, or is wound up in a 
winding-up to which subsection 88(1) applies, the corporation 
formed on the merger or the parent (within the meaning assigned 
by subsection 88(1)), as the case may be, is deemed to own the 
share while it is affiliated with the transferor; and 


(d) where subsections (3.3) and (3.4) apply to the disposition by 
a transferor of a share of the capital stock of a corporation, and 
after the disposition the share is redeemed, acquired or cancelled 
by the corporation, otherwise than in a transaction in respect of 
which paragraph (b) or (c) applies to the share, the transferor is 
deemed to own the share while the corporation is affiliated with 
the transferor. 

Related Provisions: 87(2)(g.2) — Amalgamations — continuing corporation. 

History: Para. 40(3.5)(a) amended to add “hypothec” by 2001, c. 17, s. 205, in force 

June 14, 2001. 


Subsecs. 40(3.5) added by 1998, c. 19, subsec. 89(6), applicable, subject to s. 247 of 
1998, c. 19 (grandfathering rule reproduced after s. 260), to dispositions of property 
that occur after April 26, 1995. 


(3.6) Loss on shares — Where at any time a taxpayer disposes, 
to a corporation that is affiliated with the taxpayer immediately af- 
ter the disposition, of a share of a class of the capital stock of the 
corporation (other than a share that is a distress preferred share as 
defined in subsection 80(1)), 


(a) the taxpayer’s loss, if any, from the disposition is deemed to 
be nil; and 


(b) in computing the adjusted cost base to the taxpayer after that 
time of a share of a class of the capital stock of the corporation 
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owned by the taxpayer immediately after the disposition, there 
shall be added the proportion of the amount of the taxpayer’s 
loss from the disposition (determined without reference to para- 
graph (2)(g) and this subsection) that 


(i) the fair market value, immediately after the disposition, of 
the share 


is of 


(ii) the fair market value, immediately after the disposition, 
of all shares of the capital stock of the corporation owned by 
the taxpayer. 


Related Provisions: 40(3.61)— Exception where estate loss carried back: 
53(1)(f.2) — Addition to adjusted cost base; 84(3) — Deemed dividend of excess of 
proceeds over paid-up capital; 251.1 — Affiliated persons. 


History: Subsecs. 40(3.6) added by 1998, c. 19, subsec. 89(6), applicable, subject to s. 
247 of 1998, c. 19 (grandfathering rule reproduced after s. 260), to dispositions of pro- 
perty that occur after April 26, 1995. 


(3.61) Exception — estate loss carried back — If, in the 
course of administering the estate of a deceased taxpayer, the tax- 
payer’s legal representative elects in accordance with subsection 
164(6) to treat all or any portion of the estate’s capital loss (deter- 
mined without reference to subsections (3.4) and (3.6)) from the 
disposition of a share of the capital stock of a corporation as a capi- 
tal loss of the deceased taxpayer from the disposition of the share, 
subsections (3.4) and (3.6) apply to the estate in respect of the loss 
only to the extent that the amount of the loss exceeds the portion of 
the loss to which the election applies. 


History: Subsecs. 40(3.61) added by 2005, c. 19, s. 13, applicable to losses from dis- 
positions that occur or occurred after March 22, 2004. 


(3.7) Losses of non-resident — If an individual disposes of a 
property at any time after having ceased to be resident in Canada, 
for the purposes of applying subsections 100(4), 107(1) and 112(3) 
to (3.32) and (7) in computing the individual’s loss from the 
disposition, 


(a) the individual is deemed to be a corporation in respect of 
dividends received by the individual, or deemed under Part XIII 
to have been paid to the individual, at a particular time that is 
after the time at which the individual last acquired the property 
and at which the individual was non-resident; and 


(b) an amount on account of 


(i) each taxable dividend received by the individual at a par- 
ticular time described in paragraph (a), and 


(ii) each amount deemed under Part XIII to have been paid to 
the individual at a particular time described in paragraph (a), 
as a dividend from a corporation resident in Canada, to the 
extent that the amount can reasonably be considered to relate 
to the property, 


is deemed to be a taxable dividend that was received by the indi- 
vidual and that was deductible under section 112 in computing 
the individual’s taxable income or taxable income earned in 
Canada for the taxation year that includes that particular time. 


Related Provisions: 119 — Credit to former resident where stop-loss rule applies: 
128.1(6)(b), 128.1(7)(e) — Returning former resident of Canada. 


History: Subsec. 40(3.7) added by 2001, c. 17, subsec. 25(3), applicable to disposi- 
tions after December 23, 1998 by individuals who cease to be resident in Canada after 
October 1, 1996. 


(4) Disposal of principal residence to spouse or trust for 
Spouse [or common-law partner] — Where a taxpayer has, 
after 1971, disposed of property to an individual in circumstances to 
which subsection 70(6) or 73(1) applied, for the purposes of com- 
puting the individual’s gain from the disposition of the property 
under paragraph (2)(b) or (c), as the case may be, 


(a) the individual shall be deemed to have owned the property 
throughout the period during which the taxpayer owned it; 


S. 40(7) 


Selected Cases [para. 40(4)(a)]: Dumais v. MNR, [1990] 1 C.T.C. 342 (FCTD) 
(Capital gain from disposition of community property taxable to husband alone). 


(b) the property shall be deemed to have been the individual’s 
‘principal residence 


(1) in any case where subsection 70(6) is ayplicable. for any 
taxation year for which it would, if the taxpayer had desig- 
nated it in prescribed manner to have been the taxpayer’s 
principal residence for that year, have been the taxpayer’s 
principal residence, and 


(ii) in any case where subsection 73(1) is applicable, for any 
taxation year for which it was the taxpayer’s principal resi- 
dence; and 


(c) where the individual is a trust, the trust shall be deemed to 
have been resident in Canada during each taxation year during 
which the taxpayer was resident in Canada. 


Related Provisions: 40(7.1) — Effect of election to trigger capital gains exemption. 
Regulations: 2301 (prescribed manner of designation). 
Interpretation Bulletins: IT-120R6: Principal residence. 


(5) [Repealed] 


History: Subsec. 40(5) repealed by 1994, c. 7, Sch. VIT (1993. c. 24), s. 12, applicable 
to dispositions occurring after 1990. Subsec. 40(5) formerly read: 


(5) Where principal residence is property of trust for spouse — For the pur- 
poses of determining whether any property of a trust described in subsection 
70(6) or 73(1) was its principal residence for any taxation year, the reference in 
paragraph (a) of the definition “principal residence” in section 54 to “the tax- 
payer” shall be read as if it were a reference to the spouse referred to in subpara- 
graph 70(6)(b)(i) or 73(1)(c)(i), as the case may be. 


(6) Special rule concerning principal residence — Where a 
property was owned by a taxpayer, whether jointly with another 
person or otherwise, at the end of 1981 and continuously thereafter 
until disposed of by the taxpayer, the amount of the gain determined 
under paragraph (2)(b) in respect of the disposition shall not exceed 
the amount, if any, by which the total of 


(a) the taxpayer’s gain calculated in accordance with paragraph 
(2)(b) on the assumption that the taxpayer had disposed of the 
property on December 31, 1981 for proceeds of disposition 
equal to its fair market value on that date, and 


(b) the taxpayer’s gain calculated in accordance with paragraph 
(2)(b) on the assumption that that paragraph applies and that 


(i) the taxpayer acquired the property on January 1, 1982 at a 
cost equal to its proceeds of disposition as determined under 
paragraph (a), and 


(ii) the description of B in paragraph (2)(b) is read without 
reference to “one plus” 


exceeds 


(c) the amount, if any, by which the fair market value of the 
property on December 31, 1981 exceeds the proceeds of disposi- 
tion of the property determined without reference to this 
subsection. 


Related Provisions: 40(7.1) — Effect of election to trigger capital gains exemption. 


History: Subpara. 40(6)(b)(ii) amended by 1995, c. 3, subsec. 12(3), applicable to dis- 
positions that occur after February 22, 1994. Subpara. (ii) formerly read: 


(ii) subparagraph (2)(b)(i) is read without reference to ‘one plus” 


Interpretation Bulletins: IT-120R6: Principal residence. 


(7) Property in satisfaction of interest in trust — Where pro- 
perty has been acquired by a taxpayer in satisfaction of all or any 
part of the taxpayer’s capital interest in a trust, in circumstances to 
which subsection 107(2) applies and subsection 107(4) does not ap- 
ply, for the purposes of paragraph (2)(b) and the definition “princi- 
pal residence” in section 54, the taxpayer shall be deemed to have 
owned the property continuously since the trust last acquired it. 
Related Provisions: 40(7.1) — Effect of election to trigger capital gains exemption; 
107(2.01) — Principal residence distribution by spouse trust. 

Interpretation Bulletins: IT-120R6: Principal residence; IT-437R: Ownership of 
property (principal residence). 
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(7.1) Effect of election under subsec. 110.6(19) — Where an 
election was made under subsection 110.6(19) in respect of a pro- 
perty of a taxpayer that was the taxpayer’s principal residence for 
the 1994 taxation year or that, in the taxpayer’s return of income for 
the taxation year in which the taxpayer disposes of the property or 
grants an option to acquire the property, is designated as the tax- 
payer’s principal residence, in determining, for the purposes of par- 
agraph (2)(b) and subsections (4) to (7), the day on which the pro- 
perty was last acquired or reacquired by the taxpayer and the period 
throughout which the property was owned by the taxpayer this Act 
shall be read without reference to subsection 110.6(19). 


History: Subsec. 40(7.1) added by 1995, c. 3, subsec. 12(4), applicable to dispositions 
that occur after February 22, 1994. 


Interpretation Bulletins: IT-120R6: Principal residence. 


(8) Application of subsec. 70(10) — The definitions in subsec- 
tion 70(10) apply to this section. 


Origin of subsec. 40(8): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
opening words of subsec. 70(10)). 


(9) Additions to taxable Canadian property — If a non-resi- 
dent person disposes of a taxable Canadian property 


(a) that the person last acquired before April 27, 1995, 


(b) that would not be a taxable Canadian property immediately 
before the disposition if section 115 were read as it applied to 
dispositions that occurred on April 26, 1995, and 


(c) that would be a taxable Canadian property immediately 
before the disposition if section 115 were read as it applied to 
dispositions that occurred on January 1, 1996, 


the person’s gain or loss from the disposition is deemed to be the 
amount determined by the formula 


INSEE 
where 


A is the amount of the gain or loss determined without reference to 
this subsection; 


Bis the number of calendar months in the period that begins with 
May 1995 and ends with the calendar month that includes the 
time of the disposition; and 


C_ is the number of calendar months in the period that begins with 
the calendar month in which the person last acquired the pro- 
perty and ends with the calendar month that includes the time of 
the disposition. 


Related Provisions: ITAR 26(30) — Relief for property held since pre-1972 does 
not apply to property that became taxable Canadian property due to amendments effec- 
tive 1995. 


History: The portion of subsec. 40(9) before the formula amended by 2001, c. 17, 
subsec. 25(4), applicable to dispositions that occur after April 26, 1995. The portion 
formerly read: 


(9) Where a non-resident person disposes of a taxable Canadian property that the 
person last acquired before April 27, 1995 and that would not be a taxable Cana- 
dian property. immediately before the disposition if section 115 were read as it 
applied to dispositions that occurred on April 26, 1995, the person’s gain or loss 
from the disposition is deemed to be the amount determined by the formula 


Subsec. 40(9) added by 1998, c. 19, subsec. 89(7), applicable, subject to s. 247 of the 
said c. 19 (grandfathering rule reproduced after s. 260), to dispositions of property that 
occur after April 26, 1995. 


Definitions [s. 40]: “acquired” — 40(7.1), 256(7)-(9); “‘acquisition date” — 
40(2)(b); “adjusted cost base” —54, 248(1); “affiliated” — 251.1; ‘“‘amount’ — 
248(1); “arm’s length” — 251(1); “business” — 248(1); “Canada” — 255; “capital 
gain” — 39(1), 248(1); “capital loss’ — 39(1)(b), 248(1); “capital property” — 54, 
248(1); “child” — 40(8), 70(10), 252(1); “class of shares’ — 248(6); “commercial ob- 
ligation” — 80(1); “common-law partner” — 248(1); “control” — 256(6)-(9); “con- 
trolled directly or indirectly” — 256(5.1), (6.2); “corporation” — 248(1), Interpreta- 
tion Act 35(1); “deferred profit sharing plan” — 147(1), 248(1); “disposition”, 
“dividend” — 248(1); “eligible amount’ — 248(31), (41): “employee” — 248(1); “em- 
ployees profit sharing plan” — 144(1), 248(1); “estate” — 104(1), 248(1); “excepted 
gift” — 118.1019); “excluded interest” — 40(3.15); “exempt income”, “farming” — 
248(1); “fiscal period” — 249(2)(b), 249.1; “identical” — 40(3.5), 248(12); “indivi- 
dual” — 248(1); “interest in a family farm partnership” — 40(8), 70(10); “last ac- 
quired” — 40(7.1); “legal representative” — 248(1); “limited partner’ — 40(3.14); 
“listed personal property” — 54, 248(1); “majority interest partner” — 248(1); “non- 
qualifying security” — 118.1(18); “non-resident” — 248(1); “parent” — 252(2)(a); 
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“person” — 248(1); “personal-use property” — 54, 248(1); “prescribed” — 248(1); 
“prescribed labour-sponsored venture capital corporation” — Reg. 6701; “prescribed 
venture capital corporation” — Reg, 6700, 6700.1, 6700.2; “principal residence’, “‘pro- 
ceeds of disposition” — 54; “property” — 248(1); “province” — Interpretation Act 
35(1); “qualified donee” — 149.1(1), 248(1); “registered retirement income fund” — 
146.3(1), 248(1); “registered retirement savings plan” — 146(1), 248(1); “resident in 
Canada” — 94(3)(a)(viii), 250; “series of contributions” —248(10),; “share” — 
248(1); “share of the capital stock of a family farm corporation” — 40(8), 70(10); 
“small business corporation”, “specified member” — 40(3.131), 248(1); “substan- 
tial” — 40(3.16); “substituted” — 248(5); “substituted property” — 40(3.3)(b); “super- 
ficial loss” — 54; “taxable Canadian corporation” — 89(1), 248(1); “taxable Canadian 
property” — 248(1); “taxable dividend” — 89(1), 248(1); “taxable income’, “taxable 
income earned in Canada” — 248(1); “taxation year’ — 249; “taxpayer” — 40(3.12), 
248(1); “testamentary trust” — 108(1), 248(1); “transferor” — 40(3.3)(a); “trust” 
104(1), 248(1), (3); “written” — Interpretation Act 35(1) [writing]. 


41. (1) Taxable net gain from disposition of listed personal 
property — For the purposes of this Part, a taxpayer’s taxable net 
gain for a taxation year from dispositions of listed personal property 
is '/. of the amount determined under subsection (2) to be the tax- 
payer’s net gain for the year from dispositions of such property. 
Related Provisions: 127.52(1)(d)(i) — Untaxed 30% of gain added to income for 
minimum tax purposes; 248(1)“taxable net gain” — Definition applies to entire Act. 


History: Subsec. 41(1) amended by replacing the reference to the fraction ““/s” with a 
reference to the fraction “!/2”, by 2001, c. 17, s. 26, applicable to taxation years that end 
after February 27, 2000 except that, for taxation years that include February 28, 2000 
or October 17, 2000, or began after February 28, 2000 and ended before October 17, 
2000, the reference to the fraction “2” shall be read as a reference to the fraction in 
para. 38(a), as amended by 2001, c. 17, that applies to the taxpayer for the year. 


Interpretation Bulletins: See list at end of s. 41. 


(2) Determination of net gain — A taxpayer’s net gain for a 
taxation year from dispositions of listed personal property is an 
amount determined as follows: 


(a) determine the amount, if any, by which the total of the tax- 
payer’s gains for the year from the disposition of listed personal 
property, other than property described in subparagraph 
39(1)(a)(i.1), exceeds the total of the taxpayer’s losses for the 
year from dispositions of listed personal property, and 


(b) deduct from the amount determined under paragraph (a) such 
portion as the taxpayer may claim of the taxpayer’s listed-per- 
sonal-property losses for the 7 taxation years immediately pre- 
ceding and the 3 taxation years immediately following the taxa- 
tion year, except that for the purposes of this paragraph 


(i) an amount in respect of a listed-personal-property loss is 
deductible for a taxation year only to the extent that it ex- 
ceeds the total of amounts deducted under this paragraph in 
respect of that loss for preceding taxation years, 


(ii) no amount is deductible in respect of the listed-personal- 
property loss of any year until the deductible listed-personal- 
property losses for previous years have been deducted, and 


(iii) no amount is deductible in respect of listed-personal-pro- 
perty losses from the amount determined under paragraph (a) 
for a taxation year except to the extent of the amount so de- 
termined for the year, 


and the remainder determined under paragraph (b) is the taxpayer’s 
net gain for the year from dispositions of listed personal property. 
Related Provisions: 46(1) — Personal-use property. 

Interpretation Bulletins: IT-407R4: Dispositions of cultural property to designated 
Canadian institutions. See also list at end of-s. 41. 


Forms: T1A: Request for loss carryback; T3A: Request for loss carryback by a trust. 


(3) Definition of “listed-personal-property loss” — In this 
section, “listed-personal-property loss” of a taxpayer for a taxation 
year.means the amount, if any, by which the total of the taxpayer’s 
losses for the year from dispositions of listed personal property ex- 
ceeds the total of the taxpayer’s gains for the year from dispositions 
of listed personal property, other than property described in subpar- 
agraph 39(1)(a)(i.1). 

pee Provisions: 152(6) — Reassessment; 164(5), (5.1) — Effect of carryback of 
OSS. 


Interpretation Bulletins [subsec. 41(3)]: IT-159R3: Capital debts established to 
be bad debts. See also list at end of s. 41. 
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Definitions [s. 41]: “amount”, “disposition” — 248(1): “listed personal property” — 
54, 248(1); “listed-personal-property loss” — 41(3); “property” — 248(1); “taxable net 
gain” — 41(1), 248(1); “taxation year” — 249; “taxpayer” — 248(1). 


Interpretation Bulletins [s. 41]: IT-332R: Personal-use property (archived). 


42. Dispositions subject to warranty — In computing a tax- 
payer’s proceeds of disposition of any property for the purposes of 
this subdivision, there shall be included all amounts received or re- 
ceivable by the taxpayer as consideration for warranties, covenants 
or other conditional or contingent obligations given or incurred by 
the taxpayer in respect of the disposition, and in computing the tax- 
payer’s income for the taxation year in which the property was dis- 
posed of and for each subsequent taxation year, any outlay or ex- 
pense made or incurred by the taxpayer in any such year pursuant to 
or by reason of any such obligation shall be deemed to be a loss of 
the taxpayer for that year from a disposition of a capital property 
and for the purposes of section 110.6, that capital property shall be 
deemed to have been disposed of by the taxpayer in that year. 


oe Menomena 


ee: 


42. Consideration for warranties, covenants or c 
ligations — For the purposes of this subdivision 
(a) an amount received or receivable by a taxpayer in a taxa- 
__ tion year as consideration for a warranty, a covenant or another 
conditional or contingent obligation given or incurred by the 

_ taxpayer in respect of a property disposed of, at 
__ the taxpayer ee oe 
(i) is, if the amount is received or becomes receivable on or 
before the taxpayer’s filing-due date for the taxpayer’s tax- 
_ ation year in which the taxpayer disposed of the property, 
_ to be included in computing the taxpayer’s proceeds of dis- 


position of the property, and ; _ 
_ (ii) is, if the amount is received or becomes receivable after 
___ that filing-due date, deemed to be a capital gain of the tax- 
_ payer from the disposition, by the taxpayer of the property, 
that occurs at the time when the amount is received or be- 
comes receivable; and — _.... : 
(b) an outlay or expense paid or payable by the taxpayer in a 
taxation year under a warranty, covenant or another condi- 
tional or contingent obligation given or incurred by the tax- 
payer in respect of property disposed of, at any time, by the 
taxpayer _ .. .  . 
(i) is, if the amount is paid or becomes payable on or before 
the taxpayer’s filing-due date for the taxpayer’s taxation 
year in which the taxpayer disposed of the property, to be 
deducted in computing the taxpayer’s proceeds of disposi- 
tion of the property, and 7 - 
(ii) is, if the amount is paid or becomes payabl after that 
filing-due date, deemed to be a capital loss of the taxpayer 
_ from the disposition, by the taxpayer of the property, that 
occurs at the time when the amount is paid or becomes 
& payable. - . y Cy ee . : 
Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), s. 
129, will amend s. 42 to read as above, applicable to taxation years that end after. 
February 27,2004. A a 
Technical Notes: Section 42 provides rules governing warranties, covenants, and 
other conditional or contingent obligations given by a taxpayer in respect of a dispo- 
Sition of properties. a — 
Section 42 is amended to provide that an amount received or receivable by a taxpayer 
in a taxation year as consideration for a warranty, a covenant or another conditional 
Or contingent obligation given or incurred by the taxpayer in respect of a property 
disposed of, at any time, by the taxpayer .. . 
_* is, if the amount is received or becomes receivable on or before the taxpayer’s 
filing-due date for the taxpayer’s taxation year in which the taxpayer disposed of 
_the property, to be included in computing the taxpayer's proceeds of disposition 
of the property, and 


* is, if the amount is received or becomes receivable after that filingdue date, 
e _ deemed to be a capital gain of the taxpayer from the disposition, by the taxpayer 
_ of the property, that occurs at the time when the amount is received or becomes 

receivable. 


time, by _ 


This section is also amended to provide that an outlay or expense paid or payable by 
the taxpayer in a taxation year under a warranty, covenant or another conditional or 
contingent obligation given or incurred by the taxpayer in respect of property dis- 
posed of, at any time, by the taxpayer 

* is, if the amount is paid or becomes payable on or before the taxpayer’s filing- 
due date for the taxpayer’s taxation year in which the taxpayer disposed of the 

_ property, to be deducted in computing the taxpayer’s proceeds of disposition of 
the property, and . . 

* is, if the amount is paid or becomes payable after that filing-due date, deemed to 
be a capital loss of the taxpayer from the disposition, by the taxpayer of the 
property, that occurs at the time when the amount is paid or becomes payable. 

Definitions [s. 42]: “amount” — 248(1); “capital gain” — 39(1)(a), 248(1); “capi- 
tal loss” — 39(1)(b), 248(1); “disposition”, “filing-due date”, “property” — 248(1): 
“taxation year” — 249; “taxpayer” —248(1). Po 

Related Provisions: 56.4(10) — Restrictive covenant or non-competition -agree- 
ment — s, 42 does not apply; 87(2)(n) — Amalgamations — outlays made pursuant to 
warranty. 

Definitions [s. 42]: “amount” — 248(1); “capital property” — 54, 248(1); “disposi- 
tion”, “property” — 248(1); “taxation year” — 249; “taxpayer” — 248(1). 
Interpretation Bulletins [s. 42]: IT-330R: Disposition of capital property subject to 
warranty, covenant, ete (archived). 


43. (1) General rule for part dispositions — For the purpose 
of computing a taxpayer’s gain or loss for a taxation year from the 
disposition of part of a property, the adjusted cost base to the tax- 
payer, immediately before the disposition, of that part is the portion 
of the adjusted cost base to the taxpayer at that time of the whole 
property that can reasonably be regarded as attributable to that part. 
Related Provisions: 43(3) — Where trust makes payment out of income or gains; 
53(2)(d) — Reduction in adjusted cost base; 98.2(c), 100(3)(c) — No application to 
transfer of partnership interest on death. 

Interpretation Bulletins: IT-200: Surface rentals and farming operations; IT-226R: 
Gift to a charity of a residual interest in real property or an equitable interest in a trust; 
IT-242R: Retired partners; IT-264R: Part dispositions; IT-278R2: Death of a partner or 
of a retired partner; IT-338R2: Partnership interests — changes in cost base resulting 
from the admission or retirement of a partner (archived): IT-359R2: Premiums and 
other amounts re leases; IT-373R2: Woodlots; IT-418: Capital cost allowance — par- 
tial dispositions of property. 

I.T. Technical News: 25 (partnership issues). 


(2) Ecological gifts — For the purposes of subsection (1) and 
section 53, where at any time a taxpayer disposes of a servitude, 
covenant or easement to which land is subject in circumstances 
where subsection 110.1(5) or 118.1(12) applies, 


(a) the portion of the adjusted cost base to the taxpayer of the 
land immediately before the disposition that can reasonably be 
regarded as attributable to the servitude, covenant or easement, 
as the case may be, is deemed to be equal to the amount deter- 
mined by the formula 


Proposed ee before formula in 
. () 
(2) Ecological gifts = For, the purposes of ‘subsection (1) _ 
and section 53, where at any time a taxpayer disposes of a cov- 
enant or an easement to which land is subject or, in the case of 


_ land in the Province of Quebec, a real servitude, in circum- 
_ Stances where subsection 110.1(5) or 118.1(12) applies, 


(a) the portion of the adjusted cost base to the taxpayer of 
the land immediately before the disposition that can reason- 
ably be regarded as attributable to the covenant, easement 
or real servitude, as the case may be, is deemed to be equal 
to the amount determined by the formula 


Application: The July 18 draft legislation (Part 2 — technical), s. 61, will amend» 
the portion of subsec. 43(2) before the formula in para. (a) to read as above, applica- 
ble to gifts made after December 20, 2002. 


Technical Notes: [Sub]Section 43(2) applies where the part of a property donated 
as an ecological gift is a covenant, easement or servitude established under common 
law, the civil law of the province of Quebec, or the law of other provinces allowing 
for their establishment. Subsection 43(2) ensures that a portion of the adjusted cost 
base (“ACB”) of the land to which the covenant, easement or servitude relates is 
allocated to the donated covenant, easement or servitude. For this purpose, the allo- 
cation of the ACB of the land to the gift is calculated in proportion to the percentage 
decrease in the value of the land as a result of the donation. 
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S. 43(2)(a) 


Subsection 43(2) is amended 
Civil Code of Quebec. 


AX B/C 
where 


A is the adjusted cost base to the taxpayer of the land immedi- 
ately before the disposition, 


B is the amount determined under subsection 110.1(5) or 
118.1(12) in respect of the disposition, and 


C is the fair market value of the land immediately before the 
disposition; and 

(b) for greater certainty, the cost to the taxpayer of the land shall 

be reduced at the time of the disposition by the amount deter- 

mined under paragraph (a). 


Related Provisions: 107(2), (2.1), (2.11) — No capital gain on disposition of capital 
interest. 


(3) Payments out of trust income, etc. — Notwithstanding 
subsection (1), where part of a capital interest of a taxpayer in a 
trust would, but for paragraph (h) or (i) of the definition “disposi- 
tion” in subsection 248(1), be disposed of solely because of the sat- 
isfaction of a right to enforce payment of an amount by the trust, no 
part of the adjusted cost base to the taxpayer of the taxpayer’s capi- 
tal interest in the trust shall be allocated to that part of the capital 
interest. 

History: S. 43 amended by 2001, c. 17, s. 27, with subsec. (1) applicable after Febru- 
ary 27, 1995, subsec. (2) applicable in respect of gifts made after February 27, 1995, 
and subsec. (3) applicable to satisfactions of rights that occur after 1999. It formerly 
read: 


43. Part dispositions — For the purpose of computing a taxpayer’s gain or loss 
for a taxation year from the disposition of a part of a property, the adjusted cost 
base to the taxpayer, immediately before the disposition, of that part is such por- 
tion of the adjusted cost base to the taxpayer at that time of the whole property as 
may reasonably be regarded as attributable to that part. 


Definitions [s. 43]: “adjusted cost base” — 54, 248(1): “ 
248(1); “disposition”, “property” — 248(1); * 
1177; “taxation year” — 249; “taxpayer” — 248(1 


capital interest” — 108(1), 
real servitude” — Quebec Civil Code art. 
); “trust” — 104(1), 248(1), (3). 


43.1 (1) Life estates in real property — Notwithstanding any 
other provision of this Act, where at any time a taxpayer disposes of 
a remainder interest in real property (except as a result of a transac- 
tion to which subsection 73(3) would otherwise apply or by way of 
a gift to a donee described in the definition “total charitable gifts” 

r “total Crown gifts” in subsection 118.1(1)) to a person or part- 
nership and retains a life estate or an estate pur autre vie (in this 
section called the “‘life estate”) in the property, the taxpayer shall be 
deemed 


. Proposed Amendment — 43.1(1) opening | words | 


43.1 (1) Life estates in real property — Notwithstanding any 
other provision of this Act, if at any time a taxpayer disposes ofa 
remainder interest in real property (except as a result of a transac- 
tion to which subsection 73(3) would otherwise apply or by way 


of a gift to a donee oe in the definition “total charitable — 


22, ot 


gifts”, “total Crown gifts” or “total ecological gifts” in subsection 
118. 1(1)) toa person or patnontiy and retains a life estate or an 
estate pur autre vie (in this section called the - feet: in the 
property, the taxpayer is deemed | 
Application: The July 18, 2005 draft legislation (Part 5 tania, s. 62, will 
amend the opening words of subsec. 43.1(1) to read as above, bee ieee to disposi- _ 
tions that occur after February 27, 1995. _ 
Technical Notes: Section 43.1 deals with the disposition « ofa sonatides interest in 
real property by a taxpayer who retains the life estate or estate pur autre vie in the © 
property. Subsection 43.1(1) provides that in such a case the taxpayer will be consid- 


ered to have disposed of the life estate, that has been retained, for proceeds equal to 
its fair market value at the time the remainder interest is disposed of, and to have _ 


reacquired the life estate immediately after that time at the same fair market value. — 


However, subsection 43.1(1) does not apply in cases where the remainder interest is 
a gift to a donee described in the definition “total charitable gifts” or “total Crown 
gifts” in subsection 118.1(1). Subsection 43.1(1) is amended to also preclude its ap-_ 
plication to gifts made to donees described in the definition “total ecological gifts” in 


, clarify its application to “real servitudes” under the 


Income Tax Act, Part I, Division B 


subsection 118. 1(1). This amendment applies to dispositions of life interests 
cur after February 2), ee - 
of section 118.1. 


(a) to have disposed at that time of the life estate in the ee 
for proceeds of disposition equal to its fair market value at that 
time; and 
(b) to have reacquired the life estate immediately after that time 
at a cost equal to the proceeds of disposition referred to in para- 
graph (a). 

Related Provisions: 248(4) — Interest in real property. 

History: The opening words of subsec. 43.1(1) substituted by 1994, c. 21, s. 16, appli- 


cable to dispositions occurring after December 20, 1991. The opening words of that 
subsec. formerly read: 


43.1 (1) Life estates in real property — Notwithstanding any other provision 
of this Act, where at any time a taxpayer disposes of a remainder interest in real 
property (except as a result of a transaction to which subsection 73(3) would 
otherwise apply) to a person or partnership (other than a registered charity that is 
a charitable organization within the meaning assigned by subsection 149.1(1)) 
and retains a life estate or an estate pur autre vie (in this section called the “life 
estate”) in the property, the taxpayer shall be deemed 


See also History at end of s. 43.1. 


(2) Idem — Where, as a result of an individual’s death, a life estate 
to which subsection (1) applied is terminated, 


(a) the holder of the life estate immediately before the death 
shall be deemed to have disposed of the life estate immediately 
before the death for proceeds of disposition equal to the adjusted 
cost base to that person of the life estate immediately before the 
death; and 


(b) where a person who is the holder of the remainder interest in 
the real property immediately before the death was not dealing 
at arm’s length with the holder of the life estate, there shall, after 
the death, be added in computing the adjusted cost base to that 
person of the real property an amount equal to the lesser of 


(i) the adjusted cost base of the life estate in the property 
immediately before the death, and 


(ii) the amount, if any, by which the fair market value of the 
real property immediately after the death exceeds the ad- 
justed cost base to that person of the remainder interest im- 
mediately before the death. 
Related Provisions: 53(1)(o) — Addition to adjusted cost base. 
History [s. 43.1]: S. 43.1 enacted by 1994, c. 7, Sch. VIII (1993, c. 24), s. 13, 
applicable with respect to dispositions and terminations occurring after December 20, 
1991. 
Selected Cases [s. 43.1]: Depedrina v. R., [2005] 4 C.T.C. 2440 (TCC) (Capital 
gain prior to death of transferor properly taxable). 
Definitions [s. 43.1]: “adjusted cost base” — 54, 248(1); 
“individual” — 248(1); “life estate’ — 43.1(1); “person”, 
ity”, “taxpayer’’ — 248(1); “total charitable gifts”, 
cal gifts’ — 118.1(1). 


“arm’s length” — 251(1); 
“property”, “registered char- 
“total Crown gifts”, “total ecologi- 


44. (1) Exchanges of property [rollover] — Where at any time 
in a taxation year (in this subsection referred to as the “initial year’) 
an amount has become receivable by a taxpayer as proceeds of dis- 
position of a capital property that is not a share of the capital stock 
of a corporation (which capital property is in this section referred to 
as the taxpayer’s “former property”) that is either 


(a) property the proceeds of disposition of which are described 
in paragraph (b), (c) or (d) of the definition “‘proceeds of disposi- 
tion” in subsection 13(21) or paragraph (b), (c) or (d) of the defi- 
nition “proceeds of disposition” in section 54, or 
(b) a property that was, immediately before the disposition, a 
former business property of the taxpayer, 

Selected Cases [para. 44(1)(b)]: Macklin (M.) v. Canada, [1993] 1 C.T.C. 21 


(FCTD) (“Immediately” before disposition includes period prior to event (stripping of 
topsoil) precluding use of land as farmland). 


and the taxpayer has 
(c) where the former property is described in paragraph (a), 


before the end of the second taxation year following the initial 
year, and 
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Subdivision c — Taxable Capital Gains 


(d) in any other case, before the end of the first taxation year 


following the initial year, 


Proposed Amendment — 44(1)(c), (d) 


(c) if the former property is described in paragraph (a), before 
the later of the end of the second taxation year following the 


initial year and 24 months after the end of the initial year, and — 


(d) in any other case, before the later of the end of the first 
taxation year following the initial year and 12 months after the 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 63(1), 


will amend paras. 44(1)(c) and (d) to read as above, applicable in respect of disposi- _ 
tions that occur in taxation years that end after December 19, 2000 (for para. (c)) or — 


December 19, 2001 (for para. (d)). - _ 
Technical Notes: Subsection 44(1) allows a taxpayer who incurs a capi tal an on 


the disposition of certain capital property to elect to defer tax on the gain to the 


extent that the taxpayer reinvests the proceeds in a replacement property within a 


certain period of time, namely — 
* in the case of certain involuntary dispositions, e.g., theft or expropriation, before 
the end of the second taxation year of the taxpayer that begins after the property 
was disposed of, or 2 Lo 5 Lo 2 


Y 


« in other situations, before the end of the first taxation year of the taxpayer 
begins after the property was disposed of. So 


the property was disposed of. __ 


S. 44(1) 


exceeds 


(iii) subject to subsection (1.1), such amount as the taxpayer 
claims, 


(A) in the case of an individual (othe» than a trust), in 
prescribed form filed with the taxpayer’s return of income 
under this Part for the particular year, and 


(B) in any other case, in the taxpayer’s return of income 
under this Part for the particular year, 


as a deduction, not exceeding the lesser of 


(C) a reasonable amount as a reserve in respect of such of 
the proceeds of disposition of the former property that are 
payable to the taxpayer after the end of the particular year 
as can reasonably be regarded as a portion of the amount 
determined under subparagraph (i) in respect of the pro- 
perty, and 


(D) an amount equal to the product obtained when 1/s of 
the amount determined under subparagraph (i) in respect 
of the property is multiplied by the amount, if any, by 
which 4 exceeds the number of preceding taxation years 
of the taxpayer ending after the disposition of the pro- 
perty, and 


(f) the cost to the taxpayer or, in the case of depreciable pro- 
perty, the capital cost to the taxpayer, of the taxpayer’s replace- 
ment property at any time after the time the taxpayer disposed of 
the taxpayer’s former property, shall be deemed to be 


(1) the cost to the taxpayer or, in the case of depreciable pro- 


perty, the capital cost to the taxpayer of the taxpayer’s re- 


: t 
acquired a capital property that is a replacement property for the placement property othetwise determined. 


taxpayer’s former property and the replacement property has not 
been disposed of by the taxpayer before the time the taxpayer dis- 
posed of the taxpayer’s former property, notwithstanding subsection 
40(1), if the taxpayer so elects under this subsection in the tax- 
payer’s return of income for the year in which the taxpayer acquired 
the replacement property, 


minus 


(ii) the amount, if any, by which the amount determined 
under clause (e)(i)(A) exceeds the amount determined under 
clause (e)(1)(B). 


(e) the gain for a particular taxation year from the disposition of 
the taxpayer’s former property shall be deemed to be the 
amount, if any, by which 


(i) where the particular year is the initial year, the lesser of 


(A) the amount, if any, by which the proceeds of disposi- 
tion of the former property exceed 


(I) in the case of depreciable property, the lesser of the 
proceeds of disposition of the former property com- 
puted without reference to subsection (6) and the total 
of its adjusted cost base to the taxpayer immediately 
before the disposition and any outlays and expenses to 
the extent that they were made or incurred by the tax- 
payer for the purpose of making the disposition, and 


(I) in any other case, the total of its adjusted cost base 
to the taxpayer immediately before the disposition and 
any outlays and expenses to the extent that they were 
made or incurred by the taxpayer for the purpose of 
making the disposition, and 


(B) the amount, if any, by which the proceeds of disposi- 
tion of the former property exceed the total of the cost to 
the taxpayer, or in the case of depreciable property, the 
capital cost to the taxpayer, determined without reference 
to paragraph (f), of the taxpayer’s replacement property 
and any outlays and expenses to the extent that they were 
made or incurred by the taxpayer for the purpose of mak- 
ing the disposition, or 
(ii) where the particular year is subsequent to the initial year, 
the amount, if any, claimed by the taxpayer under subpara- 
graph (111) in computing the taxpayer’s gain for the immedi- 
ately preceding year from the disposition of the former 
property, 


Related Provisions: 13(4) — Parallel rule for CCA recapture; 14(6) — Parallel rule 
for eligible capital property; 44(4) — Deemed election; 44(5) — Replacement pro- 
perty; 44(6) — Deemed proceeds of disposition; 72(1)(c) — No reserve for year of 
death; 72(2)(b) — Election by legal representative and transferee re reserves; 79.1(3), 
(6)(c) — Capital gains reserve where property repossessed by creditor; 87(2)(1.3) — 
Amalgamations — replacement property acquired by new corporation: 87(2)(m) — 
Amalgamations — proceeds not due until after end of year; 87(2)(II) — Amalgama- 
tions — continuation of predecessor corporations; 88(1)(d)(i)(C) — Winding-up; 
96(3) — Election by members of partnership; 220(3.2), Reg. 600(b) — Late filing or 
revocation of election. 


History: The opening words of subsec. 44(1) amended by 2001, c. 17, s. 28, applica- 
ble to shares disposed of after April 15, 1999 other than shares disposed of after that 
date as a consequence of a public takeover bid or offer filed with a public authority 
before April 16, 1999. The opening words formerly read: 


44. (1) Where at any time in a taxation year (in this subsection referred to as the 
“initial year”) an amount has become receivable by a taxpayer as proceeds of 
disposition of a capital property (in this section referred to as the taxpayer’s “for- 
mer property’’) that is either 


The portion of subsec. 44(1) between paras. (d) and (e) amended by 1998, c. 19, sub- 
sec. 90(1), applicable to dispositions of former properties that occur after the 1993 tax- 
ation year. That portion formerly read: 


acquired a capital property (in this section referred to as the taxpayer’s “replace- 
ment property”) as a replacement for the taxpayer’s former property and the tax- 
payer’s replacement property has not been disposed of by the taxpayer prior to 
the time the taxpayer disposed of the taxpayer’s former property, notwithstand- 
ing subsection 40(1), if the taxpayer so elects under this subsection in the tax- 
payer’s return of income under this Part for the year in which the taxpayer ac- 
quired the replacement property, 


Cl. 44(1)(e)(aii)(C) amended by 1995, c. 21, s. 12, applicable to taxation years that end 
after February 21, 1994. The clause formerly read: 


(C) a reasonable amount as a reserve in respect of such of the proceeds of dispo- 
sition of the former property that are not due to the taxpayer until after the end of 
the particular year as can reasonably be regarded as a portion of the amount 
determined under subparagraph (i) in respect of the property, and 
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S. 44(1) 


Subpara. 44(1)(e)(iii) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 24(1), 
applicable to 1990 et seg. Subpara. 44(1)(e)(iii) formerly read: 
(iii) subject to subsection (1.1), such amount as the taxpayer may claim as a 
deduction, not exceeding the lesser of 
(A) a reasonable amount as a reserve in respect of such of the proceeds of 
disposition of the former property that are not due to the taxpayer until after 
the end of the particular year as may reasonably be regarded as a portion of 
the amount determined under subparagraph (i) in respect of the property, and 
(B) an amount equal to the product obtained when '/s of the amount deter- 
mined under subparagraph (i) in respect of the property is multiplied by the 
amount, if any, by which 4 exceeds the number. of preceding taxation years 
of the taxpayer ending after the disposition of the property, and 
Selected Cases [subsec. 44(1)]: Grove Acceptance Ltd. y. R., [2003] 1 C.T.C. 
2377 (TCC) (Quantitative factor as to use is principal test); Buonincontri v. R., [1985] 1 
C.T.C. 370 (FCTD) (Rental is income from property and not from business even if 
taxpayer in business of renting property). 
Remission Orders: Telesat Canada Remission Order, P.C. 1999-1335. 
interpretation Bulletins: [T-491: Former business property. See also list at end of s. 
44, 
Information Circulars: 92-1: Guidelines for accepting late, amended or revoked 
elections. 


Forms: T1030: Election to claim a capital gains reserve for individuals (other than 
trusts) when calculating the amount of a capital gain using the replacement property 
rules; T2069: Election in respect of amounts not deductible as reserves for the year of 
death. 


(1.1) Farm [or fishing] property disposed of to child — 
Where the former property referred to in subparagraph (1)(e)(iii) is 
real property in respect of the disposition of which the rules in sub- 
section 73(3) apply, in computing the amount of any claim in re- 
spect of that property under that subparagraph, it shall be read as if 
the references therein to “'/s’” and “4” were references to “'/io” and 
“QO” respectively. 


Proposed Amendment — 44(1.1) 


Application: The July 18. 2005 draft legislation (Part 3 — bijuralism), subsec. 
213(1), will amend subsec. 44(1.1) by substituting “44(1)(e)(iit) is real or immovable 
property” for ‘“‘(1)(e)(iii) is real property’, to come into force on Royal Assent. 


Technical Notes: See under 12(4). 


_ Proposed Amendment — Fishing property | 


Federal budget, Notice of Ways and Means Motion, May 2, 2006: See under 
73). 


(2) Time of disposition and of receipt of proceeds — For 
the purposes of this Act, the time at which a taxpayer has disposed 
of a property for which there are proceeds of disposition as de- 
scribed in paragraph (b), (c) or (d) of the definition “proceeds of 
disposition” in subsection 13(21) or paragraph (b), (c) or (d) of the 
definition “proceeds of disposition” in section 54, and the time at 
which an amount, in respect of those proceeds of disposition has 
become receivable by the taxpayer shall be deemed to be the earli- 
est of 


(a) the day the taxpayer has agreed to an amount as full compen- 
sation to the taxpayer for the property lost, destroyed, taken or 
sold, 


Selected Cases [para. 44(2)(a)]: Shaw (J.M.) v. MNR, [1993] 1 C.T.C. 221 (FCA); 
leave to appeal to SCC refused (1993), 158 N.R. 399 (note) (Amount paid as “interest” 
on award of additional compensation was interest income not proceeds of disposition 
of land). 


(b) where a claim, suit, appeal or other proceeding has been 
taken before one or more tribunals or courts of competent juris- 
diction, the day on which the taxpayer’s compensation for the 
property is finally determined by those tribunals or courts, 


(c) where a claim, suit, appeal or other proceeding referred to in 
paragraph (b) has not been taken before a tribunal or court of 
competent jurisdiction within two years of the loss, destruction 
or taking of the property, the day that is two years following the 
day of the loss, destruction or taking, 


(d) the time at which the taxpayer is deemed by section 70 or 
paragraph 128.1(4)(b) to have disposed of the property, and 


Income Tax Act, Part I, Division B 


(e) where the taxpayer is a corporation other than a subsidiary 
corporation referred to in subsection 88(1), the time immediately 
before the winding-up of the corporation, 


and the taxpayer shall be deemed to have owned the property con- 
tinuously until the time so determined. 
Related Provisions: 59.1 — Involuntary disposition of resource property; 70(10), 
(11) — Definitions. 
History: Para. 44(2)(d) substituted by 1994, c. 21, subsec. 17(1), applicable after 1992 
except that, where a corporation elects in accordance with paragraph 111(4)(a) of 1994, 
c. 21 (i.e., elects before the end of December 1994 for new subsec. 250(5.1) to apply in 
respect of a continuance before 1993), the amended para. applies from the corpora- 
tion’s time of continuation (within the meaning assigned by that paragraph). Para. 
44(2)(d) formerly read: 
(d) the time at which the taxpayer is deemed by section 48 or 70 to have dis- 
posed of the property, and 


Selected Cases [subsec. 44(2)]: Laurentide Rendering Inc. y. R., [1988] 2 C.T.C. 
200 (FCA) (Expropriation compensation, including allocation for recaptured capital 
cost allowance, receivable when agreement concluded). 


Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-185R: 
Losses from theft, defalcation or embezzlement; IT-259R4: Exchanges of property; IT- 
271R: Expropriations — time and proceeds of disposition (archived). 


(3) Where subsec. 70(3) does not apply — Subsection 70(3) 
does not apply to compensation referred to in paragraph (b), (c) or 
(d) of the definition “proceeds of disposition” in subsection 13(21) 
or paragraph (b), (c) or (d) of the definition “proceeds of disposi- 
tion” in section 54 that has been transferred or distributed to benefi- 
ciaries or other persons beneficially interested in an estate or trust. 


(4) Deemed election — Where a former property of a taxpayer 
was a depreciable property of the taxpayer 


(a) if the taxpayer has elected in respect of that property under 
subsection (1), the taxpayer shall be deemed to have elected in 
respect thereof under subsection 13(4); and 


(b) if the taxpayer has elected in respect of that property under 
subsection 13(4), the taxpayer shall be deemed to have elected 
in respect thereof under subsection (1). 


(5) Replacement property — For the purposes of this section, a 
particular capital property of a taxpayer is a replacement property 
for a former property of the taxpayer, if 


(a) it is reasonable to conclude that the property was acquired by 
the taxpayer to replace the former property; 


(a.1) it was acquired by the taxpayer and used by the taxpayer or 
a person related to the taxpayer for a use that is the same as or 
similar to the use to which the taxpayer or a person related to the 
taxpayer put the former property; 


(b) where the former property was used by the taxpayer or a per- 
son related to the taxpayer for the purpose of gaining or produc- 
ing income from a business, the particular capital property was 
acquired for the purpose of gaining or producing income from 
that or a similar business or for use by a person related to the 
taxpayer for such a purpose; 


(c) where the former property was a taxable Canadian property 
of the taxpayer, the particular capital property is a taxable Cana- 
dian property of the taxpayer; and 


(d) where the former property was a taxable Canadian property 
(other than treaty-protected property) of the taxpayer, the partic- 
ular capital property is a taxable Canadian property (other than 
treaty-protected property) of the taxpayer. 


History: Para. 44(5)(c) amended and para. (d) added by 1999, c. 22, s. 12, applicable 
to dispositions that occur in taxation years that end after 1997. Para. (c) formerly read: 


(c) where the former property was taxable Canadian property (or would have 
been taxable Canadian property if the taxpayer were non-resident throughout the 
year in which the former property was disposed of and the former property were 
used in a business carried on by the taxpayer), the particular capital property was 
taxable Canadian property (or would have been taxable Canadian property if the 
taxpayer were non-resident throughout the year in which the particular capital 
property was acquired and the particular capital property were used in a business 
carried on by the taxpayer). 

Para. 44(5)(a) amended and para. (a.1) added by 1998, c. 19, subsec. 90(2), applicable 

to dispositions of former properties that occur after the 1993 taxation year except that, 
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if a taxpayer so elects in respect of a former property of the taxpayer that was disposed 
of before June 18, 1998 by notifying the Minister of National Revenue in writing on or 
before the filing-due date for the taxpayer’s first taxation year that ends after June 18, 
1998, para. 44(5)(a.1) shall, for the purpose of determining whether a property of the 
taxpayer is a replacement property of the former property, be read as follows: 


(a.1) it was acquired by the taxpayer for a use that is the same as or similar to the 
use to which the taxpayer or a person related to the taxpayer put the former 
property; 
Para. (a) formerly read: 
(a) it was acquired by the taxpayer for the same or a similar use as the use to 
which the taxpayer or a person related to the taxpayer put the former property; 
Paras. 44(5)(a) to (c) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 24(2), 
paras. 44(5)(a), (b) applicable to dispositions of former properties occurring after July 


13, 1990, and para. (c) applicable to property acquired as a replacement for a former 
property disposed of after April 2, 1990, other than a former property disposed of 


(a) under an agreement in writing entered into before April 3, 1990; or 


(b) pursuant to a written notice of an intention to take the property under statutory 
authority given before April 3, 1990 or for the sale price of the property sold to a 
person by whom such a notice was given before April 3, 1990. 


Paras. 44(5)(a) to (c) formerly read: 


(a) it was acquired by the taxpayer for the same or a similar use as the use to 
which the taxpayer put the former property; 


(b) where the former property was used by the taxpayer for the purpose of gain- 
ing or producing income from a business, the particular capital property was ac- 
quired for the purpose of gaining or producing income from that or a similar 
business; and 


(c) where the taxpayer was not resident in Canada at the time the taxpayer ac- 
quired the particular capital property, in addition to the requirements in 
paragraphs (a) and (b), the particular capital property was taxable Canadian 
property. 
Interpretation Bulletins: IT-259R4: Exchanges of property; IT-271R: Expropria- 
tions — time and proceeds of disposition (archived). 


I.T. Technical News: 25 (replacement property rules and business expansions). 


(6) Deemed proceeds of disposition — Where a taxpayer has 
disposed of property that was a former business property and was in 
part a building and in part the land (or an interest therein) subjacent 
to, or immediately contiguous to and necessary for the use of, the 
building, for the purposes of this subdivision, the amount if any, by 
which 


_ Proposed Amendment — 44(6) opening words. 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
213(2), will amend the opening words of subsec. 44(6) by substituting “interest, or for 
civil law a right,” for “interest”, to come into force on Royal Assent, . 
Technical Notes: See under 12(4). 


(a) the proceeds of disposition of one such part determined with- 
out regard to this subsection 


exceed 
(b) the adjusted cost base to the taxpayer of that part 


Shall, to the extent that the taxpayer so elects in the taxpayer’s re- 
turn of income under this Part for the year in which the taxpayer 
acquired a replacement property for the former business property, 
be deemed not to be proceeds of disposition of that part and to be 
proceeds of disposition of the other part. 


Related Provisions: 96(3) — Election by members of partnership; 220(3.2), Reg. 
600(b) — Late filing or revocation of election; 248(4) — Interest in real property. 
History: The opening words of subsec. 44(6) substituted by 1994, c. 21, subsec. 17(2), 
applicable to dispositions occurring after December 21, 1992. The opening ‘words of 
that subsec. formerly read: 
(6) Deemed proceeds of disposition — Where a taxpayer has disposed of pro- 
perty that was a former business property and was in part a building and in part 
the land, or an interest therein, subjacent to or necessary for the use of the build- 
ing, for the purposes of subsection (1), the amount, if any, by which 
Interpretation Bulletins: IT-271R: Expropriations — time and proceeds of disposi- 
tion (archived); IT-259R4: Exchanges of property. : 
Information Circulars: 92-1: Guidelines for accepting late, amended or revoked 
elections. 


(7) Where subpara. (1)(e)(iii) does not apply — Subpara- 
graph (1)(e)(iii) does not apply to permit a taxpayer to claim any 
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amount under that subparagraph in computing a gain for a taxation 
year where 


_ (a) the taxpayer, at the end of the year or at any time in the im- 
mediately following year, was not resident in Canada or was ex- 
empt from tax under any provision of this Pa:t; or 


(b) the person to whom the former property of the taxpayer was 
disposed of was a corporation that, immediately after the 
disposition, 


(i) was controlled, directly or indirectly in any manner 
whatever, by the taxpayer, 


(li) was controlled, directly or indirectly in any manner 
whatever, by a person or group of persons by whom the tax- 
payer was controlled, directly or indirectly in any manner 
whatever, or 


(iii) controlled the taxpayer, directly or indirectly in any 
manner whatever, where the taxpayer is a corporation. 
_ Proposed Addition — 44(7)(c) 

_ (©) the former property of the taxpayer was disposed of to a 
partnership in which the taxpayer was, immediately after the 
disposition, a majority interest partner. id 

Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 63(2), 
will add para. 44(7)(c), applicable to dispositions of property by a taxpayer that occur 
after December 20, 2002. However. if a property so disposed of pursuant to an agree- 
ment in writing made before December 21. 2002 is transferred to the purchaser 
before 2004, _ oa oo 
(a) subsec. 44(7), as it read immediately before this amendment, applies in re- 

Spect of the disposition of property; and ; 

(b) for the purpose of applying subpara. 44(1)(e)(iii) to the taxpayer for a taxa- 

tion year in respect of the property, a reasonable amount as a reserve in respect 
_ of the proceeds of disposition may not exceed the amount that would be reasona- 

ble if the proceeds from any subsequent disposition of the property that the pur- 

chaser receives before the end of the taxation year were received by the taxpayer. 


Technical Notes: Subsection 44(7) restricts a taxpayer from claiming a capital 
gains reserve under subparagraph 44(1)(e)(iii) where the former property of the tax- 
payer was disposed of to a non-resident or a corporation that, immediately after the 
disposition, controlled the taxpayer or was controlled by the taxpayer or by a person 
or group of persons who controlled the taxpayer. Subsection 44(7) is amended, gen- 
erally in respect of dispositions of property that occur after December 20. 2002, to 
provide that the capital gains reserve is also not allowed to a taxpayer where the 
purchaser of the property is a partnership of which the taxpayer is a majority interest 
partner. . 


Letter from Dept. of Finance, October a 2003: See under 20(8)(c), (d). 


Related Provisions; 256(5.1), (6.2) — Controlled directly or indirectly — control in 
fact. 


(8) Application of subsec. 70(10) — The definitions in subsec- 
tion 70(10) apply to this section. 

Origin of subsec. 44(8): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
opening words to subsec. 70(10)). 

Selected Cases [s. 44]: Glaxo Wellcome Inc. v. R., [1999] 4. C.T.C. 371 (FCA): 
aff’g [1996] 1 C.T.C. 2904 (TCC) (Property must have been “used” in the business, not 
merely held). 

Definitions [s. 44]: “amount” — 248(1); “adjusted cost base” — 54, 248(1); “benefi- 
cially interested’ — 248(25); “business” — 248(1); “capital property” —54, 248(1); 
“child” — 44(8), 70(10), 252(1); “controlled directly ‘or indirectly’” — 256(5.1), (6.2); 
“corporation” — 248(1), Interpretation Act 35(1); “depreciable property” — 13(21), 
248(1); “disposition”, “farming”, “former business property” — 248(1); “former pro- 
perty” — 44(1); “immovable” — Quebec Civil Code art. 900-907; ‘individual’? — 
248(1); “interest” — (in real property) 248(4); “majority interest partner”, “‘pre- 


scribed” — 248(1); “proceeds of disposition” — 54; “property” — 248(1): “resident in 
Canada’? — 94(3)(a)(viii), 250; “replacement property” — 44(5); “share’?, “taxable Ca- 
nadian property” — 248(1);, “taxation year’? — 249; “taxpayer”, “treaty-protected pro- 


perty” — 248(1); “trust” — 104(1), 248(1), (3). 


Interpretation Bulletins [s. 44]: IT-259R4: Exchanges of property; IT-271R: Ex- 
propriations — time and proceeds of disposition (archived). 


44.1 (1) [Small-business share rollover] Definitions — The 
definitions in this subsection apply in this section. 


“ACB reduction” of an individual in respect of a replacement 
share of the individual in respect of a qualifying disposition of the 
individual means the amount determined by the formula 


S. 44.1(1) ACB 


D x (E/F) 
where 
D is the permitted deferral of the individual in respect of the quali- 
fying disposition; 
E is the cost to the individual of the replacement share; and 


Fis the cost to the individual of all the replacement shares of the 
individual in respect of the qualifying disposition. 


‘active business corporation” at any time means, subject to sub- 
section (10), a corporation that is, at that time, a taxable Canadian 
corporation all or substantially all of the fair market value of the 
assets of which at that time is attributable to assets of the corpora- 
tion that are 


(a) assets used principally in an active business carried on by the 
corporation or by an active business corporation that is related to 
the corporation; 


(b) shares issued by or debt owing by other active business cor- 
porations that are related to the corporation; or 


(c) a combination of assets described in paragraphs (a) and (b). 


Related Provisions: 44.1(8)— Special rule re carrying on an active business; 
44.1(10) — Exclusions to definition. 


“carrying value” of the assets of a corporation at any time means 
the amount at which the assets of the corporation would be valued 
for the purpose of the corporation’s balance sheet as of that time if 
that balance sheet were prepared in accordance with generally ac- 
cepted accounting principles used in Canada at that time, except 
that an asset of a corporation that is a share or debt issued by a 
related corporation is deemed to have a carrying value of nil. 


Related Provisions: 248(24) — Equity and consolidation methods of accounting not 
to be used. 


Regulations: 6204 (prescribed share). 


“common share” means a share prescribed for the purpose of para- 
graph 110(1)(d). 


“eligible pooling arrangement” in respect of an individual means 
an agreement in writing made between the individual and another 
person or partnership (which other person or partnership is referred 
to in this definition and subsection (3) as the “investment manager’) 
where the agreement provides for 


(a) the transfer of funds or other property by the individual to the 
investment manager for the purpose of making investments on 
behalf of the individual; 


(b) the purchase of eligible small business corporation shares 
with those funds, or the proceeds of a disposition of the other 
property, within 60 days after receipt of those funds or the other 
property by the investment manager; and 


(c) the provision of a statement of account to the individual by 
the investment manager at the end of each month that ends after 
the transfer disclosing the details of the investment portfolio 
held by the investment manager on behalf of the individual at 
the end of that month and the details of the transactions made by 
the investment manager on behalf of the individual during the 
month. 


“eligible small business corporation” at any time means, subject 
to subsection (10), a corporation that, at that time, is a Canadian- 
controiled private corporation all or substantially all of the fair mar- 
ket value of the assets of which at that time is attributable to assets 
of the corporation that are 


(a) assets used principally in an active business carried on pri- 
marily in Canada by the corporation or by an eligible small busi- 
ness corporation that is related to the corporation; 

(b) shares issued by or debt owing by other eligible small busi- 
ness corporations that are related to the corporation; or 

(c) a combination of assets described in paragraphs (a) and (b). 


Related Provisions: 44.1(8)— Special rule re carrying on an active business; 
44.1(10) — Exclusions to definition. 
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“eligible small business corporation share” of an individual 
means a common share issued by a corporation to the individual if 


(a) at the time the share was issued, the corporation was an eligi- 
ble small business corporation; and 


(b) immediately before and after the share was issued, the total 
carrying value of the assets of the corporation and corporations 
related to it did not exceed $50,000,000. 


“permitted deferral’ of an individual in respect of a qualifying 
disposition of the individual means the amount determined by the 
formula 


(G/H) x1 
where 


G is the lesser of the individual’s proceeds of disposition from the 
qualifying disposition and the total of all amounts each of which 
is the cost to the individual of a replacement share in respect of 
the qualifying disposition; 

H is the individual’s proceeds of disposition from the qualifying 
disposition; and 

I is the individual’s capital gain from the qualifying disposition. 

Related Provisions: 44.1(12) — Anti-avoidance — permitted deferral deemed nil. 


“qualifying cost’’ [Repealed] 


“qualifying disposition” of an individual (other than a trust) 
means, subject to subsection (9), a disposition of shares of the capi- 
tal stock of a corporation where each such share disposed of was 


(a) an eligible small business corporation share of the individual; 


(b) throughout the period during which the individual owned the 
share, a common share of an active business corporation; and 


(c) throughout the 185-day period that ended immediately before 
the disposition of the share, owned by the individual. 


Related Provisions: 44.1(9) — Special rule re qualifying disposition. 
“qualifying portion of a capital gain” [Repealed] 
“qualifying portion of the proceeds of disposition” [Repealed] 


“replacement share” of an individual in respect of a qualifying 
disposition of the individual in a taxation year means an eligible 
small business corporation share of the individual that is 


(a) acquired by the individual in the year or within 120 days 
after the end of the year; and 


(b) designated by the individual in the individual’s return of in- 
come for the year to be a replacement share in respect of the 
qualifying disposition. 


(2) Capitai gain deferral — Where an individual has made a 
qualifying disposition in a taxation year, 
(a) the individual’s capital gain for the year from the qualifying 
disposition is deemed to be the amount by which the indivi- 
dual’s capital gain for the year from the qualifying disposition, 
determined without reference to this section, exceeds the indivi- 
dual’s permitted deferral in respect of the qualifying disposition; 


(b) in computing the adjusted cost base to the individual of a 
replacement share of the individual in respect of the qualifying 
disposition at any time after its acquisition, there shall be de- 
ducted the amount of the ACB reduction of the individual in re- 
spect of the replacement share; and 


(c) where the qualifying disposition was a disposition of a share 
that was a taxable Canadian property of the individual, the re- 
placement share of the individual in respect of the qualifying 
disposition is deemed to be taxable Canadian property of the 
individual. 
Related Provisions: 44.1(13) — Order of disposition of shares; 53(2)(a)(v) — Re- 
duction in ACB of replacement share as per 44.1(2)(b); 107.4(3)(f) — Deemed taxable 
Canadian property retains status when rolled into trust. 


(3) Special rule — re eligible pooling arrangements — Ex- 
cept for the purpose of the definition “eligible pooling arrange- 
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ment” in subsection (1), any transaction entered into by an invest- 
ment manager under an eligible pooling arrangement on behalf of 
an individual is deemed to be a transaction of the individual and not 
a transaction of the investment manager. 


Related Provisions: 44.1(1)“eligible pooling arrangement” — Meaning of “invest- 
ment manager”. 


(4) Special rule — re acquisitions on death — For the pur- 
pose of this section, a share of the capital stock of a corporation, 
acquired by an individual as a consequence of the death of a person 
who is the individual’s spouse, common-law partner or parent, is 
deemed to be a share that was acquired by the individual at the time 
it was acquired by that person and owned by the individual through- 
out the period that it was owned by that person, if 


(a) where the person was the spouse or common-law partner of 
the individual, the share was an eligible small business share of 
the person and subsection 70(6) applied to the individual in re- 
spect of the share; or 


(b) where the person was the individual’s parent, the share was 
an eligible small business share of the parent and subsection 
70(9.2) applied to the individual in respect of the share. 


(5) Special rule — re breakdown of relationships — For the 
purpose of this section, a share of the capital stock of a corporation, 
acquired by an individual from a person who was the individual’s 
former spouse or common-law partner as a consequence of the set- 
tlement of rights arising out of their marriage or common-law part- 
nership, is deemed to be a share that was acquired by the individual 
at the time it was acquired by that person and owned by the indivi- 
dual throughout the period that it was owned by that person if the 
share was an eligible small business share of the person and subsec- 
tion 73(1) applied to the individual in respect of the share. 


(6) Special rule — re eligible small business corporation 
share exchanges — For the purpose of this section, where an 
individual receives shares of the capital stock of a corporation that 
are eligible small business corporation shares of the individual (in 
this subsection referred to as the “new shares”) as the sole consider- 
ation for the disposition of shares issued by another corporation that 
were eligible small business corporation shares of the individual (in 
this subsection referred to as the “exchanged shares”), the new 
shares are deemed to have been owned by the individual throughout 
the period that the exchanged shares were owned by the individual 
if 

(a) paragraph 85(1)(h) or subsection 85.1(3) or 87(4) applied to 

the individual in respect of the new shares; and 


Proposed Amendment — 44.1(6) before (b) 


(6) Special rule — re eligible small business corporation 
share exchanges — For the purpose of this section, where an 
individual receives shares of the capital stock of a particular cor- 
poration that are eligible small business corporation shares of the 
individual (in this subsection referred to as the “new shares”) as 
the sole consideration for the disposition by the individual of 
shares issued by the particular corporation or by another corpora- 
tion that were eligible small business corporation shares of the in- 
dividual (in this subsection referred to as the “exchanged shares’), 
the new shares are deemed to have been owned by the individual 
throughout the period that the exchanged shares were owned b 

the individual if 


(a) section 51, paragraph 85(1)(h), subsection 85.1(1), section 
86 or subsection 87(4) applied to the individual in respect of 
the new shares; and 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 64(1), 
will amend the portion of subsec. 44.1(6) before para. (b) to read as above, applicable 
to dispositions that occur after February 27, 2000. — 


Technical Notes: Subsection 44.1(6) provides rules that apply where an individual 
exchanges an eligible small business corporation share for new eligible small busi- 
ness corporation share. Subsection 44.1(6) is amended to substitute the reference to 
subsection 85,1(3) with a reference to subsection 85.1(1) and to add a reference to 
sections S1 and 86. 


S. 44.1(8)(c) 


(b) the individual’s total proceeds of disposition of the ex- 
changed shares was equal to the total of all amounts each of 
which was the individual’s adjusted cost base of an exchanged 
‘share immediately before the disposition. 


(7) Special rule—re active business corporation share 
exchanges — For the purpose of this section, where an individual 
receives common shares of the capital stock of a corporation (in this 
subsection referred to as the “new shares”) as the sole consideration 
for the disposition of common shares of another corporation (in this 
subsection referred to as the “exchanged shares”), the new shares 
are deemed to be eligible small business corporation shares of the 
individual and shares of the capital stock of an active business cor- 
poration that were owned by the individual throughout the period 
that the exchanged shares were owned by the individual, if 


(a) paragraph 85(1)(h) or subsection 85.1(3) or 87(4) applied to 
the individual in respect of the new shares; 


Proposed Amendment — 44.1(7) before (b) 


(7) Special rule — re active business corporation share 
exchanges — For the purpose of this section, where an indivi- 
dual receives common shares of the capital stock of a particular 
corporation (in this subsection referred to as the “new shares”) as 
the sole consideration for the disposition by the individual of com- 
mon shares of the particular corporation or of another corporation 
(in this subsection referred to as the “exchanged shares”), the new 
shares are deemed to be eligible small business corporation shares 
of the individual and shares of the capital stock of an active busi- 
ness corporation that were owned by the individual throughout the 
period that the exchanged shares were owned by the individual, if 


(a) section 51, paragraph 85(1)(h), subsection 85.1(1), section 
86 or subsection 87(4) applied to the individual in respect of 
the new shares; 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 64(2). 
will amend the portion of subsec. 44.1(7) before para. (b) to read as above, applicable 
to dispositions that occur after February 27, 2000. 
Technical Notes: Subsection 44.1(7) provides rules that apply where an individual, 
in the course of a qualifying disposition, disposes of common shares of an active 
business corporation for consideration consisting only of new common shares of an- 
other active business corporation issued to the individual. Subsection 44,1(7) is 
amended to substitute the reference to subsection 85.1(3) with a reference to subsec- 
tion 85.1(1) and to add a reference to sections 51 and 86. 


(b) the total of the individual’s proceeds of disposition in respect 
of the disposition of the exchanged shares was equal to the total 
of the individual’s adjusted cost bases immediately before the 
disposition of such shares; and 


(c) the disposition of the exchanged shares was a qualifying dis- 
position of the individual. 


(8) Special rule — re carrying on an active business — For 
the purpose of the definitions in subsection (1), a property held at 
any particular time by a corporation that would, if this Act were 
read without reference to this subsection, be considered to carry on 
an active business at that time, is deemed to be used or held by the 
corporation in the course of carrying on that active business if the 
property (or other property for which the property is substituted 
property) was acquired by the corporation, at any time in the 36- 
month period ending at the particular time, because the corporation 


(a) issued a debt or a share of a class of its capital stock in order 
to acquire money for the purpose of acquiring property to be 
used in or held in the course of, or making expenditures for the 
purpose of, earning income from an active business carried on 
by it; 

(b) disposed of property used or held by it in the course of carry- 
ing on an active business in order to acquire money for the pur- 
pose of acquiring property to be used in or held in the course of, 
or making expenditures for the purpose of, earning income from 
an active business carried on by it; or 


(c) accumulated income derived from an active business carried 
on by it in order to acquire property to be used in or held in the 


203 


S. 44.1(8)(c) 


course of, or to make expenditures for the purpose of, earning 
income from an active business carried on by it. 


Related Provisions: 248(5) — Substituted property. 


(9) Special rule — re qualifying disposition — A disposition 
of a common share of an active business corporation (in this sub- 
section referred to as the “subject share”) by an individual that, but 
for this subsection, would be a qualifying disposition of the indivi- 
dual is deemed not to be a qualifying disposition of the individual 
unless the active business of the corporation referred to in para- 
graph (a) of the definition “active business corporation” in subsec- 
tion (1) was carried on primarily in Canada 


(a) at all times in the period that began at the time the individual 
last acquired the subject share and ended at the time of disposi- 
tion, if that period is less than 730 days; or 

(b) in any other case, for at least 730 days in the period referred 
to in paragraph (a). 


(10) Special rule — re exceptions — For the purpose of this 
section, an eligible small business corporation and an active busi- 
ness corporation at any time do not include a corporation that is, at 


that time, 
(a) a professional corporation; 
(b) a specified financial institution; 
(c) a corporation the principal business of which is the leasing, 
rental, development or sale, or any combination of those activi- 
ties, of real property owned by it; or 
(d) a corporation more than 50 per cent of the fair market value 


of the property of which (net of debts incurred to acquire the 

property) is attributable to real property. 

Proposed Amendment — 44.1(10)(c), (d) 
Application: The July 18, 2005 draft legislation (Part 3— bijuralism). 
amend paras. 44.1(10)(c) and (d) by substituting “real or immovable proper 
property”, to come into force on Royal Assent, 


Technical Notes: See under 12(4). 


(11) Determination rule — In determining whether a share 
owned by an individual is an eligible small business corporation 
share of the individual, this Act shall be read without reference to 


section 48.1. 


(12) Anti-avoidance rule — The permitted deferral of an indivi- 
dual in respect of a qualifying disposition of shares issued by a cor- 
poration (in this subsection referred to as “new shares”) is deemed 
to be nil where 


(a) the new shares (or shares for which the new shares are sub- 
stituted property) were issued to the individual or a person re- 
lated to the individual as part of a series of transactions or events 
in which 
(i) shares of the capital stock of a corporation (in this subsec- 
tion referred to as the “old shares”) were disposed of by the 
individual or a person related to the individual, or 


(ii) the paid-up capital of old shares or the adjusted cost base 
to the individual or to a person related to the individual of the 
old shares was reduced; 


(b) the new shares (or shares for which the new shares are sub- 
stituted property) were issued by the corporation that issued the 
old shares or were issued by a corporation that, at or immedi- 
ately after the time of issue of those shares, was a corporation 
that was not dealing at arm’s length with the corporation that 
issued the old shares; and 


Proposed Amendment — 44.1 (12)(b) 


(b) the new shares (or shares for which the new shares are sub- 
stituted property) were : 
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_ Gi) issued by a corporation that, at or immediatel afte: 
time of issue of the new shares, was a corporatio 
_ not dealing at arm’s length with 5 
(A) the corporation that issued the old shar 
- (B) the individual, or oe 7 
(ii) issued, by a corporation that acquired the old sh: 
by another corporation related to that corpor 
‘of the transaction or event or Series of transactt 
events that included that acquisition of the old shi 
Application: The July 18, 2005 draft legislation (Part 2 — technical 
will amend para. 44.1(12)(b) to read as above. applicable in respect ¢ 
that occur after February 27, 2004. - 7 
Technical Notes: Subsection 44.1(12) is an anti-avoidance rule. I 
an individual or persons related to the individual dispose of shares ¢ 
corporation (which would normally result in the use of the corporate 1 
rules or a return of paid-up capital of shares of the corporation) and 
shares of th 


‘the particular corporation or a corporation that does not dea 
with the particular corporation principally for the purpose of increasing 
amount of permitted deferrals with respect to qualifying dispositions of 
dual and the related persons. Where the rule applies, the permitted deferr 
spect to qualifying dispositions of the new shares is deemed to be a 
Subsection 44.1 (12) is amended to apply to the following circumstance 
"+ when the new shares are issued by a corporation that. at or immediately a 
ime of issue of the new shares, was a corporation that was not dealing 

length with the individual; and oe 


> hen the new shares are issued, by a corporation that acquired the 0. 
by another corporation related to that corporation), as part of t } 

event or Series of transactions or events that included that acquisitior 
shares. Se > : ee 


(c) it is reasonable to conclude that one of the main reasons for 
the series of transactions or events or a transaction in the series 
was to permit the individual, persons related to the individual, or 
the individual and persons related to the individual to become 
eligible to deduct under subsection (2) permitted deferrals in re- 
spect of qualifying dispositions of new shares (or shares substi- 
tuted for the new shares) ‘the total of which would exceed the 
total that those persons would have been eligible to deduct undet 
subsection (2) in respect of permitted deferrals in respect of 
qualifying dispositions of old shares. 


Related Provisions: 248(5) — Substituted property. 
Proposed Addition — 44.1(13) _ 


(13) Order of disposition of shares — For the purpos 
section, an individual is deemed to dispose of shares that 

tical properties in the order in which the individual acquire 
Application: The July 18, 2005 draft legislation (Part 2 — technical), s 
will add subsec. 44.1(13), applicable in respect of dispositions that oce 
ber 20, 2002. However, if an individual so elects in writing and files é 
the Minister of National Revenue on or before the individual’s filing-due dat 
individual's taxation year in which the amending legislation is assented to 
44.1(13) applies. in respect of the individual. to dispositions that occur 
Technical Notes: New subsection 44.1(13) is a provision that a plie 
individual disposes of a share that is identical to other shares owned b 
The provision deems, for the purposes of section 44.1, the shares to have be 
of in the same order in which the individual acquired them. 
Letter from Dept. of Finance, 2002: 7 


Mr, Mark D. Brender, Davies Ward Phillips & Vineberg LLP, M are 
Dear Mr. Brender: ;  .. 


We are responding to your letter dated February 20, 2002 concerning 
the Income Tax Act (the Act). ee 


Section 44.1 of the Act provides for a deferral of the eceanities o a cap 


ration makes an initial public offering and ceases to be an eligible small b 
poration. On the initial public offering, the individual buys an additional 1 


(i) issued by the corporation that issued the old shards; 


| Shares. Finally, the individual disposes of 100 common shares and reinv 
| gain realized in another eligible small business corporation. In the absence of a 
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History: The descriptions of E and F in the definition “ACB reduction”, the descrip- 
tions of G, H and I in the definition “permitted deferral’, and para. (a) of the definition 
“teplacement share”, in subsec. 44.1(1) amended by 2003, c. 15, subsecs. 70(2)-(4), 
applicable in respect of dispositions that occur after February 18, 2003. The descrip» 
tions and para. (a) formerly read: 


E is the qualifying cost to the individual of the replacement share; and 


F is the qualifying cost to the individual of all the replacement shares of the 
individual in respect of the qualifying disposition. 


is the lesser of the amount included in the description of H and the total of 
all amounts each of which is the qualifying cost to the individual of a re- 
placement share in respect of the qualifying disposition; 


is the qualifying portion of the individual’s proceeds of disposition from the 
qualifying disposition; and 


I is the qualifying portion of the individual’s capital gain from the qualifying 
disposition. 


(a) acquired by the individual in the year or within 60 days after the end of the 
year, but not later than 120 days after the qualifying disposition occurred; and 


99 66 


The definitions “qualifying cost”, “qualifying portion of a capital gain” and “qualifying 
dortion of the proceeds of disposition” in subsec. 44.1(1) repealed by 2003, c. 15, sub- 
ec. 70(1), applicable in respect of dispositions that occur after February 18, 2003. The 
lefinitions formerly read: 


“qualifying cost” to an individual of particular replacement shares of the indivi- 
_ dual in respect of a qualifying disposition of the individual that are shares of the 


-_ capital stock of a particular eligible small business corporation means the lesser 
of 


(a) the total of all amounts each of which is the cost to the individual of such 
a replacement share; and 


(b) the amount by which $2,000,000 exceeds the total of all amounts each of 
which is the cost to the individual of a share that was a share of the capital 
stock of the particular eligible small business corporation or of a corporation 
related to it at the time the particular replacement shares were acquired and 
that was a replacement share of the individual in respect of another qualify- 
ing disposition. 


“qualifying portion of a capital gain” of an individual from a particular qualify- 
ing disposition of the individual means the amount determined by the formula 


Jx(1—(K /L)) 
where 
J is the individual’s capital gain from the particular qualifying disposition, de- 
termined without reference to this section; 
K is the amount, if any, by which the total of 


(a) the total of all amounts each of which is the adjusted cost base to the 
individual of a share of a particular corporation that was the subject of 
the particular qualifying disposition (which adjusted cost base shall be 
determined immediately before the share was disposed of and without 


(b) the total of all amounts each of which is the adjusted cost base to the 
individual of a share of the particular corporation or a corporation re- 


| reference to this section), and 


lated to it at the time of the particular qualifying disposition that was the 


S. 44.1 


subject of another qualifying disposition (in respect of which a permit- 
ted deferral was deducted under this section by the individual) that oc- 
curred at or before the time of the particular qualifying disposition 
(which adjusted cost base shall be determined immediately before the 
share was disposed of and without reference to this section) 


exceeds 
(c) $ 2,000,000; and 


is the total of all amounts each of which is the adjusted cost base to the 
individual of a share of the particular corporation that was the subject of the 
particular qualifying disposition (which adjusted cost base shall be deter- 
mined immediately before the share was disposed of and without reference 
to this section). 


“qualifying portion of the proceeds of disposition” of an individual from a quali- 
fying disposition means the amount determined by the formula 
M x (N/O) 
where 
M 
N 


is the individual’s proceeds of disposition from the qualifying disposition; 


is the individual’s qualifying portion of the capital gain from the qualifying 
disposition; and 


O is the individual’s capital gain from the qualifying disposition, determined 


without reference to this section. 


S. 44.1 added by 2001, c. 17, s. 29, applicable to dispositions that occur after February 
27, 2000 except that, for dispositions that occurred after February 27, 2000 and before 
October 18, 2000, 


(a) the definition “active business corporation” in subsec. (1) shall be read without 
reference to the words “subject to subsection (10)” and as if the reference to the 
words “carried on” in para: (a) of that definition were read as a reference to “‘car- 
ried on primarily in Canada”; 


(b) the definition “eligible small business corporation” in subsec. (1) shall be read 
without reference to the words “subject to subsection (10)”: 


(c) the definition “eligible small business corporation share” in subsec. (1) shall be 
read as follows: 


eee 


eligible small business corporation share” of an individual means a com- 
mon share issued by a corporation to the individual if 


(a) at the time the share was issued, the corporation was an eligible 
small business corporation; 


(b) immediately before the share was issued, the total carrying value of 
the assets of the corporation and corporations related to it did not exceed 
$2,500,000; and 


(c) immediately after the share was issued, the total carrying value of the 
assets of the corporation and corporations related to it did not exceed 
$10,000,000.”; 


(d) the definition “qualifying cost” in subsec. (1) shall be read as if the reference to 
“$2,000,000” in para. (b) of that definition were read as a reference to “$500,000”; 


(e) the definition “qualifying disposition” in subsec. (1) shall be read without refer- 
ence to the words “subject to subsection (9)”; 


(f) the definition “qualifying portion of a capital gain” in subsec. (1) shall be read 
as if the reference to “$2,000,000” in para. (c) of the description of K in that defini- 
tion were read as a reference to “$500,000”; and 


(g) s. 44.1 shall be read without reference to subsecs. 44.1(9) and (10). 


Definitions: “ACB reduction” — 44.1(1); “active business” — 248(1); “active busi- 
ness corporation” — 44.1(1), (10); “adjusted cost base” — 54, 248(1); “amount”? — 
248(1); “arm’s length” — 251(1); “business” — 248(1); “Canada” — 255, Interpreta- 
tion Act 35(1); “Canadian-controlled private corporation” — 125(7), 248(1); “capital 
gain” — 39(1)(a), 248(1); “carrying value”, “common share” — 44.1(1); “common- 
law partner”, “common-law partnership” — 248(1); “corporation” — 248(1), Interpre- 
tation Act 35(1); “disposition” — 248(1); “eligible pooling arrangement’ — 44.1(1); 
“eligible small business corporation” — 44.1(1), (10); “eligible small business corpora- 
tion share” — 44.1(1), (11); “immovable” — Quebec Civil Code art. 900-907; “‘indivi- 
dual” — 248(1); “investment manager” — 44.1(1)“eligible pooling eivénzemerit™ 
“month” — Interpretation Act 35(1); “paid-up capital” — 89(1), 248(1);. “parent”? — 
252(2)(a); “permitted deferral” — 44.1(1); “person”, “prescribed”, “professional corpo- 
ration”, “property” — 248(1); “qualifying cost” — 44.1(1); “qualifying disposition” — 
44.1(1), (9) qualifying portion of a capital gain”, “qualifying portion of the pro- 
ceeds” — 44,1(1); “related” — 251(2)-(6); “replacement share” — 44.1(1); “series of 
transactions” — 248(10); “share”, eel business corporation”’, “specified financial in- 
stitution” — 248(1); “substituted property’ — 248(5); my wor Canadian corpora- 
tion’ “= 81); 248(1); “taxable Canadian property” — 248(1); “taxation year” — 249; 
“trust” — 104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 
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S. 45(1) 


45. (1) Property with more than one use [change in use] — 
For the purposes of this subdivision the following rules apply: 


(a) where a taxpayer, 
(i) having acquired property for some other purpose, has 
commenced at a later time to use it for the purpose of gaining 
or producing income, or 
(ii) having acquired property for the purpose of gaining or 
producing income, has commenced at a later time to use it 
for some other purpose, 


the taxpayer shall be deemed to have 


(iii) disposed of it at that later time for proceeds equal to its 
fair market value at that later time, and 


(iv) immediately thereafter reacquired it at a cost equal to 
that fair market value; 


(b) where property has, since it was acquired by a taxpayer, been 
regularly used in part for the purpose of gaining or producing 
income and in part for some other purpose, the taxpayer shall be 
deemed to have acquired, for that other purpose, the proportion 
of the property that the use regularly made of the property for 
that other purpose is of the whole use regularly made of the pro- 
perty at a cost to the taxpayer equal to the same proportion of 
the cost to the taxpayer of the whole property, and, if the pro- 
perty has, in such a case, been disposed of, the proceeds of dis- 
position of the proportion of the property deemed to have been 
‘acquired for that other purpose shall be deemed to be the same 
proportion of the proceeds of disposition of the whole property; 


(c) where, at any time after a taxpayer has acquired property, 
there has been a change in the relation between the use regularly 
made by the taxpayer of the property for gaining or producing 
income and the use regularly made of the property for other 
purposes, 
(i) if the use regularly made of the property for those other 
purposes has increased, the taxpayer shall be deemed to have 


(A) disposed of the property at that time for proceeds 
equal to the proportion of the fair market value of the pro- 
perty at that time that the amount of the increase in the 
use regularly made by the taxpayer of the property for 
those other purposes is of the whole use regularly made of 
the property, and 


(B) immediately thereafter reacquired the property so dis- 
posed of at a cost equal to the proceeds referred to in 
clause (A), and 


(11) if the use regularly made of the property for those other 
purposes has decreased, the taxpayer shall be deemed to have 


(A) disposed of the property at that time for proceeds 
equal to the proportion of the fair market value of the pro- 
perty at that time that the amount of the decrease in use 
regularly made by the taxpayer of the property for those 
other purposes is of the whole use regularly made of the 
property, and 


(B) immediately thereafter reacquired the property so dis- 
posed of at a cost equal to the proceeds referred to in 
clause (A); and 


(d) in applying this subsection in respect of a non-resident tax- 
payer, a reference to “gaining or producing income” shall be 
read as a reference to “gaining or producing income from a 
source in Canada”. 


Related Provisions: 13(7)(a), (b), (d) — Change in use rules for depreciable pro- 
perty; 54“superficial loss”(c) — Superficial loss rule does not apply. 


History: Para. 45(1)(d) added by 2001, c. 17, s. 30, applicable after October 1, 1996. 
Subpara. 45(1)(c)(@) [which had earlier been inadvertently deleted — see below], re- 


enacted and (ii) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 25, applicable to 1972 
et seq. Subpara. 45(1)(c)(ii) formerly read: 


(ii) if the use regularly made by the taxpayer of the property for those other 
purposes has decreased, the taxpayer shall be deemed to have disposed of pro- 
perty at that time and the proceeds of disposition shall be deemed to be an 
amount equal to the proportion of the fair market value of the property at that 
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time that the amount of the decrease in use regularly made by the taxpayer of the 
property for those other purposes is of the whole use regularly made of the 
property. 
Selected Cases [subsec. 45(1)]: Duthie Estate vy. Canada, [1995] 2 C.T.C. 157 
(FCTD) (Change of use determined on balance of indications); Derlago v. R., [1988] 2 
C.T.C. 21 (FCTD) (Change in use of property deemed disposition; proceeds equal to 
fair market value). 
Interpretation Bulletins: IT-83R3: Non-profit organizations — taxation of income 
from property; IT-120R6: Principal residence; IT-160R3: Personal use of aircraft 
(archived); IT-218R: Profit, capital gains and losses from the sale of real estate, includ- 
ing farmland and inherited land and conversion of real estate from capital property to 
inventory and vice versa. 


(2) Election where change of use — For the purposes of this 
subdivision and section 13, where subparagraph (1)(a)(i) or para- 
graph 13(7)(b) would otherwise apply to any property of a taxpayer 
for a taxation year and the taxpayer so elects in respect of the pro- 
perty in the taxpayer’s return of income for the year under this Part, 
the taxpayer shall be deemed not to have begun to use the property 
for the purpose of gaining or producing income except that, if in the 
taxpayer’s return of income under this Part for a subsequent taxa- 
tion year the taxpayer rescinds the election in respect of the pro- 
perty, the taxpayer shall be deemed to have begun so to use the 
property on the first day of that subsequent year. 

Related Provisions: 13(1)—Recapture of depreciation; 54“principal resi- 
dence’’(b) — Effect of election on principal residence; 220(3.2), Reg. 600(b) — Late 
filing or revocation of election. 


History: Subsec. 45(2) substituted by 1994, c. 21, s. 18, applicable to 1992 et seq. 

That subsec. formerly read: 
(2) Election where change in use — For the purposes of this subdivision and 
section 13, where subparagraph (1)(a)(i) and paragraph 13(7)(b) would otherwise 
be applicable in respect of any property of a taxpayer for a taxation year and the 
taxpayer so elects in the taxpayer's return of income for the year under this Part, 
the taxpayer shall be deemed not to have commenced to use the property for the 
purpose of gaining or producing income therefrom or for the purpose of gaining 
or producing income from a business except that, if in the taxpayer’s return of 
income for a subsequent year and under this Part the taxpayer rescinds the tax- 
payer’s election in respect of the property, the taxpayer shall be deemed to have 
commenced so to use the property on the first day of that subsequent year. 


Selected Cases [subsec. 45(2)]: Bullard Estate v. R., [2004] 3 C.T.C. 2008 (TCC) 
(Election must be made in respect of the year of change). 


Interpretation Bulletins: IT-120R6: Principal residence. 


Information Circulars: 92-1: Guidelines for accepting late, amended or revoked 
elections. 


(3) Election concerning principal residence — Where at any 
time a property that was acquired by a taxpayer for the purpose of 
gaining or producing income ceases to be used for that purpose and 
becomes the principal residence of the taxpayer, subsection (1) shall 
not apply to deem the taxpayer to have disposed of the property at 
that time and to have reacquired it immediately thereafter if the tax- 
payer so elects by notifying the Minister in writing on or before the 
earlier of 


(a) the day that is 90 days after a demand by the Minister for an 
election under this subsection is sent to the taxpayer, and 


(b) the taxpayer’s filing-due date for the taxation year in which 
the property is actually disposed of by the taxpayer. 
Related Provisions: 45(4) — Where election cannot be made; 54“principal resi- 
dence”’(b), (d) — Effect of election and parallel rule when moving out of principal resi- 
dence; 220(3.2), Reg. 600(b) — Late filing or revocation of election. 


History: Para. 45(3)(b) amended by 1996, c. 21, s. 10, applicable to 1995 et seg. The 
para. formerly read: 


(b) April 30 following the year in which the property is actually disposed of by 
the taxpayer. 


Interpretation Bulletins: IT-120R6: Principal residence. 


Information Circulars: 92-1: Guidelines for accepting late, amended or revoked 
elections. 


(4) Where election cannot be made — Notwithstanding sub- 
section (3), an election described in that subsection shall be deemed 
not to have been made in respect of a change in use of property if 
any deduction in respect of the property has been allowed for any 
taxation year ending after 1984 and on or before the change in use 
under regulations made under paragraph 20(1)(a) to the taxpayer, 
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the taxpayer’s spouse or common-law partner or a trust under which 
the taxpayer or the taxpayer’s spouse or common-law partner is a 
beneficiary. 

History: Subsec. 45(4) amended by 2000, c. 12, Sch. 2, s. 1, to replace “‘spouse” with 
“spouse or common-law partner’, applicable to 2001 et seg., in force July 31, 2000. 


See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 

Interpretation Bulletins: IT-120R6: Principal residence. 

Definitions [s. 45]: “amount”, “business”, “common-law partner” — 248(1); “filing- 
due date” — 150(1), 248(1); “gaining or producing income” — 45(1)(d); ‘Minister’? — 
248(1); “principal residence”, “proceeds of disposition” — 54; “property”, “regula- 
tion” — 248(1); “taxation. year” — 249; “taxpayer”, “writing” — Interpretation Act 
35(1). 

Interpretation Bulletins [s. 45]: IT-102R2: Conversion of property, other than real 
property, from or to inventory. 


46. (1) Personal-use property — Where a taxpayer has dis- 
posed of a personal-use property (other than an excluded property 
disposed of in circumstances to which subsection 110.1(1), or the 
definition “total charitable gifts”, “total cultural gifts” or “total eco- 
logical gifts” in subsection 118.1(1), applies) of the taxpayer, for 


the purposes of this subdivision 


(a) the adjusted cost base to the taxpayer of the property imme- 
diately before the disposition shall be deemed to be the greater 
of $1,000 and the amount otherwise determined to be its ad- 
justed cost base to the taxpayer at that time; and 


(b) the taxpayer’s proceeds of disposition of the property shall 

be deemed to be the greater of $1,000 and the taxpayer’s pro- 

ceeds of disposition of the property otherwise determined. 
Related Provisions: 40(2)(g)(iii) — No loss allowed on most personal-use property; 


46(3) — Properties ordinarily disposed of as a set; 46(5)— Excluded property; 
50(2) — Personal-use property debts. 


History: The opening words of subsec. 46(1) amended by 2001, c. 17, subsec. 31(1), 
applicable to property acquired after February 27, 2000. The opening words formerly 
read: 


46. (1) Where a taxpayer has disposed of any personal-use property of the tax- 
payer, for the purposes of this subdivision 


Interpretation Bulletins: IT-332R: Personal Use Property (archived). 


(2) Where part only of property disposed of — Where a tax- 
payer has disposed of part of a personal-use property (other than a 
part of an excluded property disposed of in circumstances to which 
subsection 110.1(1), or the definition “total charitable gifts”, “total 
cultural gifts” or “total ecological gifts” in subsection 118.1(1), ap- 
plies) owned by the taxpayer and has retained another part of the 


property, for the purposes of this subdivision 


(a) the adjusted cost base to the taxpayer, immediately before 
the disposition, of the part so disposed of shall be deemed to be 
the greater of 


(1) the adjusted cost base to the taxpayer at that time of that 
part otherwise determined, and 


(ii) that proportion of $1,000 that the amount determined 
under subparagraph (i) is of the adjusted cost base to the tax- 
payer at that time of the whole property; and 


(b) the proceeds of disposition of the part so disposed of shall be 
deemed to be the greater of 


(i) the proceeds of disposition of that part otherwise deter- 
mined, and 


(ii) the amount determined under subparagraph (a)(ii). 


History: The opening words of subsec. 46(2) amended by 2001, c. 17, subsec. 31(2), 
applicable to property acquired after February 27, 2000. The opening words formerly 
read: 


(2) Where a taxpayer has disposed of part of a personal-use property owned by 
the taxpayer and has retained another part of the property, for the purposes of 
this subdivision 


(3) Properties ordinarily disposed of as a set — For the pur- 
poses of this subdivision, where a number of personal-use proper- 


S. 47(1)(b)(i) 


ties of a taxpayer that would, if the properties were disposed of, 
ordinarily be disposed of in one disposition as a set, 


(a) have been disposed of by more than one disposition so that 
all of the properties have been acquired by one person or by a 
group of persons not dealing with each other at arm’s length, 
and 


(b) had, immediately before the first disposition referred to in 
paragraph (a), a total fair market value greater than $1,000, 


the properties shall be deemed to be a single personal-use property 
and each such disposition shall be deemed to be a disposition of a 
part of that property. 


(4) Decrease in value of personal-use property of 
corporation, etc. — Where it may reasonably be regarded that, 
by reason of a decrease in the fair market value of any personal-use 
property of a corporation, partnership or trust, 


(a) a taxpayer’s gain, if any, from the disposition of a share of 
the capital stock of a corporation, an interest in a trust or an in- 
terest in a partnership has become a loss, or is less than it would 
have been if the decrease had not occurred, or 


(b) a taxpayer’s loss, if any, from the disposition of a share or 
interest described in paragraph (a) is greater than it would have 
been if the decrease had not occurred, 


the amount of the gain or loss, as the case may be, shall be deemed 
to be the amount that it would have been but for the decrease. 


(5) Excluded property [art flips] — For the purpose of this sec- 
tion, “excluded property” of a taxpayer means property acquired by 
the taxpayer, or by a person with whom the taxpayer does not deal 
at arm’s length, in circumstances in which it is reasonable to con- 
clude that the acquisition of the property relates to an arrangement, 
plan or scheme that is promoted by another person or partnership 
and under which it is reasonable to conclude that the property will 
be the subject of a gift to which subsection 110.1(1), or the defini- 
tion “total charitable gifts”, “total cultural gifts” or “total ecological 
gifts” in subsection 118.1(1), applies. 

Related Provisions: 163.2 — Penalties for third-party promoters and valuators; 
248(35)-(37) — Value of gift limited to cost if acquired within 3 years or as tax 
shelter. 

History: Subsec. 46(5) added by 2001, c. 17, subsec. 31(3), applicable to property 
acquired after February 27, 2000. 

Selected Cases [s. 46]: Nash et al. v. R., [2005] 1 C.T.C. 3814 (FCA) (Valuation 
should be made of property donated, not extrapolation of individual items). 
Definitions [s. 46]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “arm’s 
length” — 251(1); “corporation” — 248(1), Interpretation Act 35(1); “disposition” — 
248(1); “excluded property’ — 46(S); “person” — 248(1); “personal-use property” — 
54, 248(1); “proceeds of disposition” — 54; “property”, “share”’, “taxpayer” — 248(1); 
“trust” — 104(1), 248(1), (3). 

Interpretation Bulletins [s. 46]: IT-332R: Personal-use property (archived); IT- 
373R2: Woodlots. 


47. (1) Identical properties [averaging rule] — Where at any 
particular time after 1971 a taxpayer who owns one property that 
was or two or more identical properties each of which was, as the 
case may be, acquired by the taxpayer after 1971, acquires one or 
more other properties (in this subsection referred to as “newly-ac- 
quired properties”) each of which is identical to each such previ- 
ously-acquired property, for the purposes of computing, at any sub- 
sequent time, the adjusted cost base of the taxpayer of each such 
identical property, 
(a) the taxpayer shall be deemed to have disposed of each such 
previously-acquired property immediately before the particular 
time for proceeds equal to its adjusted cost base to the taxpayer 
immediately before the particular time; 


(b) the taxpayer shall be deemed to have acquired the identical 
property at the particular time at a cost equal to the quotient ob- 
tained when 


(i) the total of the adjusted cost bases to the taxpayer imme- 
diately before the particular time of the previously-acquired 
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properties, and the cost to the taxpayer (determined without 
reference to this section) of the newly-acquired properties 


is divided by 
(ii) the number of the identical properties owned by the tax- 
payer immediately after the particular time; 


(c) there shall be deducted, after the particular time, in comput- 
ing the adjusted cost base to the taxpayer of each such identical 
property, the amount determined by the formula 


A 


B 
where 


A is the total of all amounts deducted under paragraph 
53(2)(g.1) in computing immediately before the particular 
time the adjusted cost base to the taxpayer of the previously- 
acquired properties, and 

B_ is the number of such identical properties owned by the tax- 
payer immediately after the particular time or, where subsec- 
tion (2) applies, the quotient determined under that subsec- 
tion in respect of the acquisition; and 


(d) there shall be added, after the particular time, in computing 
the adjusted cost base to the taxpayer of each such identical pro- 
perty the amount determined under paragraph (c) in respect of 
the identical property. 
Related Provisions: 7(1.3)— Order of disposition of securities acquired under 
stock-option agreement; 47(2) — Where identical properties are bonds, etc.; 47(3) — 
Certain securities acquired by employee deemed not identical; 53(1)(q) — Addition to 
ACB for amount under 47(1)(d); 53(2)(g.1) — Reduction in ACB under 47(1)(c): 
80.03(2)(a) — Deemed gain on disposition following debt forgiveness; 138(11.1) — 
Properties of life insurance corporation; 248(12) — Meaning of “identical properties”. 
History: Paras. 47(1)(c) and (d) added by 1995, c. 21, s. 13, applicable to taxation 
years that end after February 21, 1994. 
1.T. Application Rules: 26(8)-(8.5) (property owned since before 1972). 


1.T. Technical News: 19 (Disposition of identical properties acquired under a section 
7 securities option; Change in position in respect of GAAR — section 7). 


(2) Where identical properties are bonds, etc. — For the 
purposes of subsection (1), where a group of identical properties 
referred to in that subsection is a group of identical bonds, deben- 
tures, bills, notes or similar obligations issued by a debtor, subpara- 
graph (1)(b)(ii) shall be read as follows: 


“(ii) the quotient obtained when the total of the principal 
amounts of all such identical properties owned by the taxpayer 
immediately after the particular time is divided by the princi- 
pal amount of the identical property.” 


Related Provisions: 248(12) — Whether bonds, etc., are identical properties. 


(3) Securities acquired by employee — For the purpose of 
subsection (1), a security (within the meaning assigned by subsec- 
tion 7(7)) acquired by a taxpayer after February 27, 2000 is deemed 
not to be identical to any other security acquired by the taxpayer if 


(a) the security is acquired in circumstances to which any of 
subsections 7(1.1), (1.5) or (8) or 147(10.1) applies; or 


(b) the security is a security to which subsection 7(1.31) applies. 


Related Provisions: ,/(1.3) — Order of disposition of securities; 53(1)(j) — Addi- 
tion of deferred employment benefit to ACB of security. 


History: Subsec. 47(3) added by 2001, c. 17, s. 32, applicable after 1999. 


(4) [Repealed under former Act] 

Definitions [s. 47]: “adjusted cost base” — 54, 248(1); “identical” — 138(11.1), 
248(12); “principal amount” — 248(1); “property” — 248(1); “security” — 7(7); “tax- 
payer” — 248(1). 

Interpretation Bulletins [s. 47]: IT-78: Capital property owned on December 31, 
1971 — identical properties (archived); IT-88R2: Stock dividends: IT-115R2: Frac- 
tional interest in shares; IT-199: Identical properties acquired in non-arm’s length 
transactions (archived); IT-387R2: Meaning of “identical properties”. 


47.1 Indexed Security Investment Plans — (1)-(26) [Re- 
pealed under former Act] 


Income Tax Act, Part I, Division B 


(26.1) Application of section 47.1 of R.S.C., 1952, c. 148 — 
Words and expressions used in subsections (27) and (28) have the 
meanings assigned to them by subsections 47.1(1) to (26) of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, as the latter subsections read on July 1, 1986 and in so far as 
they are not inconsistent with subsections (27) and (28). 


Origin of subsec. 47.1(26.1): R.S.C. 1985, c. 1 (Sth Supp.). 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(27) Capital losses in 1986 — Notwithstanding any other provi- 
sion of this Act, where paragraph 47.1(10)(f) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, as that para- 
graph read on January 1, 1986, applied in respect of the termination 
before 1986 of an indexed security investment plan under which a 
taxpayer was a participant, any amount that would have been 
deemed under that paragraph to be a capital loss of the taxpayer 
from the Plan for the 1986 or a subsequent taxation year shall be 
deemed to be a capital loss of the taxpayer for the 1986 taxation 
year from the disposition of property in 1986. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(28) Transition for 1986 — Where a taxpayer was a participant 
under a Plan on January 1, 1986, the following rules apply: 


(a) each indexed security owned under the Plan by the taxpayer 
on that date shall be deemed to have been disposed of under the 
Plan on that date for proceeds of disposition determined by the 
formula 


Ax® 
Cc 


where 


A is the indexing base of the Plan on that date determined as if 
subparagraph 47.1(3)(a)(i) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, were read as 
“the fair market value of all indexed securities owned by the 
taxpayer under the Plan at the end of the preceding taxation 
year”, 


B is the fair market value of the security on that date, and 


C is the fair market value of all indexed securities owned under 
the Plan by the taxpayer on that date; 


(b) each indexed security deemed under paragraph (a).to have 
been disposed of under the Plan shall be deemed to have been 
reacquired outside the Plan by the taxpayer immediately after 
that date at a cost equal to the amount deemed under paragraph 
(a) to be the proceeds of the disposition of that security; 


(c) each put or call option referred to in clause 47.1(4)(a)(iv)(B) 
or (C) of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, as that clause read on January 1, 1986, 
outstanding under the Plan on that date shall be deemed to have 
been closed out under the Plan on that date at a cost equal to the 
amount that the taxpayer would have had to pay on that date if 
the taxpayer had actually closed out the option on a prescribed 
stock exchange in Canada on that date; 


(d) each put or call option deemed under paragraph (c) to have 
been closed. out shall be deemed to be written outside the Plan 
immediately after that date for proceeds equal to the amount 
deemed under paragraph (c) to be the cost at which the option 
was closed out; and 


(e) for greater certainty, the taxpayer’s indexed gain or loss, as 
the case may be, for the 1986 taxation year from the Plan and 
unindexed gain or loss, as the case may be, for that year from 
the Plan shall be nil. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Definitions [s. 47.1]: “amount” — 248(1); “capital loss” — 39(1)(b), 248(1); “‘cor- 
poration” — 248(1), Interpretation Act 35(1); “prescribed stock exchange in Can- 
ada” — Reg. 3200; “proceeds of disposition” — 54; “taxation year’ — 249; “tax- 
payer” — 248(1). 


Regulations [s. 47.1]: 3200 (prescribed stock exchange). 
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48. (1) [Repealed] 


History: Subsec. 48(1) repealed by 1994, c. 21, s. 19, applicable after 1992 except 
that, where a corporation elected in accordance with paragraph 111(4)(a) of 1994, c. 21 
(i.e., elects before the end of December 1994 for new subsec. 250(5.1) to apply in 
respect of a continuance before 1993), the repeal applies to the corporation from the 
corporation’s time of continuation (within the meaning assigned by that paragraph). 
That subsec. formerly read: 


48. (1) Deemed disposition of property where taxpayer has ceased to be 
resident in Canada — For the purposes of this subdivision, where a taxpayer 
has ceased, at any particular time in a taxation year and after 1971, to be resident 
in Canada, the taxpayer shall be deemed to have disposed, immediately before 
the particular time, of each property, other than 


(a) any property that would be taxable Canadian property if at no time in the 
year the taxpayer had been resident in Canada except where the taxpayer is 
an individual other than a trust and the taxpayer has elected in prescribed 
manner and within a prescribed time to be deemed to have disposed of such 
property owned by the taxpayer immediately before the particular time, 


(b) a right to receive any payment described in paragraph 212(1)(h), in any 
of paragraphs 212(1)(j) to (q) and a right to receive any payment of a benefit 
under the Canada Pension Plan or a provincial pension plan as defined in 
section 3 of that Act, or 


(c) where the taxpayer is an individual other than a trust or was, immediately 
before the particular time, a Canadian corporation, any property not de- 
scribed in paragraph (a) or (b) in respect of which the taxpayer has elected in 
prescribed manner and within prescribed time and has furnished the Minister 
with security acceptable to the Minister for the payment of the additional tax 
under this Part that would have been payable by the taxpayer if the taxpayer 
had not so elected, 


that was owned by the taxpayer immediately before the particular time for pro- 
ceeds of disposition equal to the fair market value of the property immediately 
before the particular time and to have reacquired the property immediately after 
the taxpayer so ceased to be resident in Canada at a cost equal to that fair market 
value, except that where the taxpayer has made an election under paragraph (a) 
or (c), the total of the taxpayer’s allowable capital losses for the year from dispo- 
sitions under this subsection of such of those properties as were not listed per- 
sonal property of the taxpayer shall be deemed to be the lesser of that total other- 
wise determined and the total of the taxpayer’s taxable capital gains for the year 
from the dispositions under this subsection of such of those properties as were 
not listed personal property of the taxpayer. 


(1.1) [Repealed under former Act] 


(2) [Repealed] 


History: Subsec. 48(2) repealed by 1994, c. 21, s. 19, applicable after 1992 except 
that, where a corporation elects in accordance with paragraph 111(4)(a) of 1994, c. 21 
(i.e., elects before the end of December 1994 for new subsec. 250(5.1) to apply in 
respect of a continuance before 1993), the repeal applies to the corporation from the 
corporation’s time of continuation (within the meaning assigned by that paragraph). 
That subsec. formerly read: 


(2) Property in respect of which election made deemed to be taxable 
Canadian property — Any property of a taxpayer described in paragraph (1)(c) 
in respect of which the taxpayer has made an election under that paragraph shall 
be deemed to be taxable Canadian property of the taxpayer from the time imme- 
diately after the taxpayer ceased to be resident in Canada until the time immedi- 
ately after the taxpayer 


(a) disposes of it, or 
(b) next becomes resident in Canada, 


whichever first occurs. 


(3) [Repealed] 


History: Subsec. 48(3) repealed by 1994, c. 21, s. 19, applicable after 1992 except 
that, where a corporation elects in accordance with paragraph 111(4)(a) of 1994, c. 21 
(i.e., elects before the end of December 1994 for new subsec. 250(5.1) to apply in 
respect of a continuance before 1993), the repeal applies to the corporation from the 
corporation’s time of continuation (within the meaning assigned by that paragraph). 
That subsec. formerly read: 


(3) Deemed acquisition of property on becoming a resident of Canada — 
For the purposes of this subdivision, where a taxpayer has become, at any partic- 
ular time in a taxation year and after 1971, resident in Canada, the taxpayer shall 
be deemed to have acquired at the particular time each property owned by the 
taxpayer at that time, other than 


(a) property that would be taxable Canadian property if the taxpayer had 
disposed of it immediately before the particular time, or 

(b) property described in paragraph (1)(c) in respect of which the taxpayer 
had previously made an election under that paragraph in respect of the last 
preceding time the taxpayer ceased to be resident in Canada, 


at a cost equal to its fair market value at the particular time. 


S. 48.1(1) 


(4) [Repealed] 


History: Subsec. 48(4) repealed by 1994, c. 21, s. 19, applicable after 1992 except 
that, where a corporation elects in accordance with paragraph 111(4)(a) of 1994, c. 21 
(i.e., elects before the end of December 1994 for new subsec, 250(5.1) to apply in 
respect of a continuance before 1993), the repeal applies to the corporation from the 
corporation’s time of continuation (within the meaning assigned by that paragraph). 
That subsec. formerly read: 


(4) Exception where taxpayer resident in Canada for short term only — 
Subsection (1) does not apply in respect of any property owned by an individual 
other than a trust at the particular time immediately before the individual ceased 
to, be resident in Canada, if 
(a) the property was 
(i) owned by the individual immediately before the individual last be- 
came resident in Canada, or 


(ii) acquired by the individual by inheritance or bequest at any time after 
the individual last became resident in Canada; and 


(b) during the 10 years immediately preceding the particular time, the indivi- 
dual was resident in Canada for a period or periods the total of which was 60 
months or less. 


(5) [Repealed] 


History: Subsec. 48(5) repealed by 1994, c. 21, s. 19, applicable after 1992 except 
that, where a corporation elects in accordance with paragraph 111(4)(a) of 1994, c. 21 
(i.e., elects before the end of December 1994 for new subsee. 250(5.1) to apply in 
respect of a continuance before 1993), the repeal applies to the corporation from the 
corporation’s time of continuation (within the meaning assigned by that paragraph). 
That subsec. formerly read: 


(S) Where corporation becomes resident in Canada — Where at any time a 
corporation becomes resident in Canada and immediately before that time the 
corporation was a foreign affiliate of a taxpayer resident in Canada, for the pur- 
poses of subdivision i, the following rules apply: 


(a) the taxation year of the corporation that would otherwise have included 
that time shall be deemed to have ended immediately before that time and a 
new taxation year shall be deemed to have commenced at that time; 


(b) the corporation shall be deemed to have been a controlled foreign affili- 
ate (within the meaning assigned by subsection 95(1)) of the taxpayer at the 
end of the taxation year that is deemed by paragraph (a) to have ended im- 
mediately before that time; and 


(c) such amount as is prescribed shall be included in the foreign accrual pro- 
perty income (within the meaning assigned by subsection 95(1)) of the for- 
eign affiliate for the taxation year that is deemed by paragraph (a) to have 
ended immediately before that time. 


48.1 (1) Gain when small business corporation becomes 
public[ly listed] — Where 
(a) at any time in a taxation year an individual owns capital pro- 
perty that is a share of a class of the capital stock of a corpora- 
tion that, 


(i) at that time, is a small business corporation, and 


(11) immediately after that time, ceases to be a small business 
corporation because a class of its or another corporation’s 
shares is listed on a prescribed stock exchange, and 


(b) the individual elects in prescribed form to have this section 
apply, 
the individual shall be deemed, except for the purposes of sections 7 
and 35 and paragraph 110(1)(d.1), 
(c) to have disposed of the share at that time for proceeds of 
disposition equal to the greater of 


(i) the adjusted cost base to the individual of the share at that 
time, and 

(ii) the lesser of the fair market value of the share at that time 
and such amount as is designated in.the prescribed form by 
the individual in respect of the share, and 


(d) to have reacquired the share immediately after that time at a 
cost equal to those proceeds of disposition. 
Related Provisions: 44.1(11)— 48.1 inapplicable in determining eligible small 
business corporation share for small business investment rollover; 53(4) — Effect on 
adjusted cost base where para. 48.1(1)(c) applies; 110.6(2.1) — Capital gains deduc- 
tion — qualified small business corporation shares. 
History: Subpara. 48.1(1)(a)(ii) amended by 2001, c. 17, s. 33, applicable to corpora- 
tions that cease to be small business corporations after 1999, 
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Where a corporation ceases to be a Canadian-controlled private corporation in a taxa- 
tion year solely because of the application of the amendment to 125(7)“Canadian-con- 
trolled private corporation”, an election under subsec. 48.1(1), as amended, that is 
made by an individual in respect of the 1999 or 2000 taxation year is deemed to have 
been made on time if the election is made on or before the individual’s filing-due date 
for the taxation year that includes June 14, 2001. 
The subpara. formerly read: 
(ii) immediately after that time, ceases to be a small business corporation be- 
cause a class of its shares is listed on a prescribed stock exchange, and 


Subpara. 48.1(1)(a)(ii) amended by 1998, c. 19, s. 91, applicable to corporations that 
cease to be a small business corporation after 1995. The subpara. formerly read: 


(ii) immediately after that time, becomes a public corporation because of the 
listing of a class of its shares on a prescribed stock exchange in Canada, and 


Subsec. 91(3) of 1998, c. 19, provides: 


An election under subsec. 48.1(1), as amended, that is made by an individual for 
the 1995 taxation year is deemed to have been made on time, if 


(a) a class of the shares of the capital stock of the corporation in respect of 
which the election is made was, on January |, 1996, listed on a stock exchange 
listed in section 3201 of the Income Tax Regulations; 


(b) the corporation was a small business corporation on December 31, 1995; 
and 
(c) the election is made before October 1, 1998. 

Regulations: 3200, 3201 (prescribed stock exchanges for 48.1(1)(a)(ii)). 


Forms: T2101: Election for gains on shares of a corporation becoming public. 


(2) Time for election — An election made under subsection (1) 
by an individual for a taxation year shall be made on or before the 
individual’s filing-due date for the year. 


History [s. 48.1(2)]: Subsec. 48.1(2) amended by 1996, c. 21, s. 11, applicable to 
1995 et seq. The subsec. formerly read: 


(2) An election made under subsection (1) by an individual for a taxation year 
shall be made on or before the balance-due day of the individual for that year. 


(3) Late filed election — Where the election referred to in sub- 
section (2) was not made on or before the day referred to therein, 
the election shall be deemed for the purposes of subsections (1) and 
(2) to have been made on that day if, on or before the day that is 2 
years after that day, 


(a) the election is made in prescribed form; and 


(b) an estimate of the penalty in respect of that election is paid 
by the individual when the election is made. 


(4) Penalty for late filed election — For the purposes of this 
section, the penalty in respect of an election referred to in paragraph 
(3)(a) is an amount equal to the lesser of 


(a) 4 of 1% of the amount, if any, by which 
(i) the proceeds of disposition determined under subsection 
(1) 

exceed 
(ii) the amount referred to in subparagraph (1)(c)(i) 


for each month or part of a month during the period commenc- 
ing on the day referred to in subsection (2) and ending on the 
day the election is made, and 


(b) an amount equal to the product obtained by multiplying $100 
by the number of months each of which is a month all or part of 
which is during the period referred to in paragraph (a). 


(5) Unpaid balance of penaity — The Minister shall, with all 
due dispatch, examine each election referred to in paragraph (3)(a), 
assess the penalty payable and send a notice of assessment to the 
individual, who shall pay forthwith to the Receiver General the 
amount, if any, by which the penalty so assessed exceeds the total 
of all amounts previously paid on account of that penalty. 


History [s. 48.1]: S. 48.1 added by 1994, c. 7, Sch. II (1991, c. 49), s. 26, applicable 
to 1991 et seq. 


Definitions [s. 48.1]: “adjusted cost base” — 54, 248(1); “amount” — 248(1): “capi- 
tal property” — 54, 248(1); “class of shares” — 248(6); “corporation” — 248(1), Inter- 
pretation Act 35(1); “filing-due date” — 150(1), 248(1); “individual”, “Minister”, “pre- 
scribed” — 248(1); “prescribed stock exchange” — 248(29), Reg. 3200, 3201; “share”, 


“small business corporation” — 248(1); “taxation year” — 11(2), 249. 


Income Tax Act, Part I, Division B 


49. (1) Granting of options — Subject to subsections (3) and 
(3.1), for the purposes of this subdivision, the granting of an option, 
other than 


(a) an option to acquire or to dispose of a principal residence, 


(b) an option granted by a corporation to acquire shares of its 
capital stock or bonds or debentures to be issued by it, or 


(c) an option granted by a trust to acquire units of the trust to be 
issued by the trust, 


is a disposition of a property the adjusted cost base of which to the 
grantor immediately before the grant is nil. 

Related Provisions: 13(5.3) — Disposition of option on depreciable property or real 
property; 49(2), (2.1) —— Where option expires; 49(5) — Extension or renewal of 
options. 

History: Subsec. 49(1) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 27(1), to 
substitute “(3) and (3.1)” for “(2), (3) and (3.1)” in that portion preceding para. (a), and 
to add para. (c), applicable to options granted after 1989. 

Interpretation Bulletins: IT-96R6: Options granted by corporations to acquire 
shares, bonds or debentures and by trusts to acquire trust units; IT-403R: Options on 
real estate; IT-479R: Transactions in securities. 


(2) Where option expires — Where at any time an option de- 
scribed in paragraph (1)(b) (other than an option to acquire shares 
of the capital stock of a corporation in consideration for the incur- 
ring, pursuant to an agreement described in paragraph (e) of the def- 
inition “Canadian exploration and development expenses” in sub- 
section 66(15), paragraph (i) of the definition “Canadian 
exploration expense” in subsection 66.1(6), paragraph (g) of the 
definition “Canadian development expense” in subsection 66.2(5) 
or paragraph (c) of the definition “Canadian oil and gas property 
expense” in subsection 66.4(5), of any expense described in which- 
ever of those paragraphs is applicable) that has been granted by a 
corporation after 1971 expires, 


(a) the corporation shall be deemed to have disposed of capital 
property at that time for proceeds equal to the proceeds received 
by it for the granting of the option; and 


(b) the adjusted cost base to the corporation of that capital pro- 
perty immediately before that time shall be deemed to be nil. 
Related Provisions: 49(5)— Extension or renewal of options; 54‘‘superficial 
loss*(d) — Superficial loss rule does not apply; 87(2)(0) — Amalgamations — expiry 

of options previously granted. 


Interpretation Bulletins: IT-96R6: Options granted by corporations to acquire 
shares, bonds or debentures and by trusts to acquire trust units; IT-98R2: Investment 
corporations (archived); IT-334R2: Miscellaneous receipts. 


(2.1) Idem — Where at any time an option referred to in paragraph 
(1)(c) expires, 


(a) the trust shall be deemed to have disposed of capital property 
at that time for proceeds equal to the proceeds received by it for 
the granting of the option; and 


(b) the adjusted cost base to the trust of that capital property 
immediately before that time shall be deemed to be nil. 


Related Provisions: 49(5) — Extension or renewal; 54‘‘superficial loss”(d) — Su- 
perficial loss rule does not apply. 


History: Subsec. 49(2.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 27(2), 
applicable to options granted after 1989. 


Interpretation Bulletins: IT-96R6: Options granted by corporations to acquire 
shares, bonds or debentures and by trusts to acquire trust units. 


(3) Where option to acquire exercised — Where an option to 
acquire property is exercised so that property is disposed of by a 
taxpayer (in this subsection referred to as the “vendor’) or so that 
property is acquired by another taxpayer (in this subsection referred 
to as the “purchaser”), for the purpose of computing the income of 
each such taxpayer the granting and the exercise of the option shall 
be deemed not to be dispositions of property and there shall be 
included 


(a) in computing the vendor’s proceeds of disposition of the pro- 
perty, the consideration received by the vendor for the option; 
and 
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(b) in computing the cost to the purchaser of the property, 


(i) where paragraph 53(1)(j) applied to the acquisition of the 
property by the purchaser because a person who did not deal 
at arm’s length with the purchaser was deemed because of 
the acquisition to have received a benefit under section 7, the 
adjusted cost base to that person of the option immediately 
before that person last disposed of the option, and 


(ii) in any other case, the adjusted cost base to the purchaser 
of the option. 
Related Provisions: 49(3.2) — Election to have 49(3) not apply where option 


granted before Feb. 23/94; 49(5)— Extension or renewal of option; 164(5)(c), 
164(5.1)(c) — Effect of carryback of loss. 


History: Para. 49(3)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 27(3), 
applicable after July 13, 1990, Para 49(3)(b) formerly read: 


(b) in computing the cost to the purchaser of the property, the adjusted cost base 
to the purchaser of the option. 


Selected Cases [subsec. 49(3)]: Salt et al. v. R., [1984] C.T.C. 414 (FCTD) 
(Amounts received for extended options included in proceeds of disposition). 


Interpretation Bulletins: IT-96R6: Options granted by corporations to acquire 
shares, bonds or debentures and by trusts to acquire trust units; IT-334R2: Miscellane- 
ous receipts; IT-403R: Options on real estate; IT-479R: Transactions in securities. 


(3.01) Option to acquire specified property exercised — 
Where at any time a taxpayer exercises an option to acquire a speci- 
fied property, 


(a) there shall be deducted after that time in computing the ad- 
justed cost base to the taxpayer of the specified property the to- 
tal of all amounts deducted under paragraph 53(2)(g.1) in com- 
puting, immediately before that time, the adjusted cost base to 
the taxpayer of the option; and 


(b) the amount determined under paragraph (a) in respect of that 

acquisition shall be added after that time in computing the ad- 

justed cost base to the taxpayer of the specified property. 
Related Provisions: 53(1)(q) — Addition to adjusted cost base for amount under 


49(3.01)(b); 53(2)(g.1) —Reduction in adjusted cost base under 49(3.01)(a); 
80.03(2)(a) — Deemed gain on disposition following debt forgiveness. 


History: Subsec. 49(3.01) added by 1995, c. 21, s. 14, applicable to taxation years that 
end after February 21, 1994. 


Interpretation Bulletins: IT-96R6: Options granted by corporations to acquire 
shares, bonds or debentures and by trusts to acquire trust units. 


(3.1) Where option to dispose exercised — Where an option 
to dispose of property is exercised so that property is disposed of by 
a taxpayer (in this subsection referred to as the “vendor’’) or so that 
property is acquired by another taxpayer (in this subsection referred 
to as the “purchaser’’), for the purpose of computing the income of 
each such taxpayer the granting and the exercise of the option shall 
be deemed not to be dispositions of property and there shall be 
deducted 


(a) in computing the vendor’s proceeds of disposition of the pro- 
perty, the adjusted cost base to the vendor of the option; and 


(b) in computing the cost to the purchaser of the property, the 
consideration received by the purchaser for the option. 


Related Provisions: 49(5) — Extension or renewal of option. 


Interpretation Bulletins: IT-96R6: Options granted by corporations to acquire 
shares, bonds or debentures and by trusts to acquire trust units; IT-403R: Options on 
real estate. 


(3.2) Option granted before February 23, 1994 — Where an 
individual (other than a trust) who disposes of property pursuant to 
the exercise of an option that was granted by the individual before 
February 23, 1994 so elects in the individual’s return of income for 
the taxation year in which the disposition occurs, subsection (3) 
does not apply in respect of the disposition in computing the in- 
come of the individual. 


History: Subsec. 49(3.2) added by 1995, c. 3, s. 13, applicable to dispositions that 
occur after February 22, 1994. 


Interpretation Bulletins: IT-96R6: Options granted by corporations to acquire 
shares, bonds or debentures and by trusts to acquire trust units. 
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(4) Reassessment where option exercised in subsequent 
year — Where 


(a) an option granted by a taxpayer in a taxation year (in this 
subsection referred to as the “initial year”) is exercised in a sub- 
sequent taxation year (in this subsection referred to as the “sub- 
sequent year’), 


(b) the taxpayer has filed a return of the taxpayer’s income for 
the initial year as required by section 150, and 


(c) on or before the day on or before which the taxpayer was 
required by section 150 to file a return of the taxpayer’s income 
for the subsequent year, the taxpayer has filed an amended re- 
turn for the initial year excluding from the taxpayer’s income the 
proceeds received by the taxpayer for the granting of the option, 


such reassessment of the taxpayer’s tax, interest or penalties for the 
year shall be made as is necessary to give effect to the exclusion. 


Related Provisions: 49(5) — Extension or renewal of option; 161(7)(b)(iii) — Ef- 
fect of carryback of loss, etc. 


Interpretation Bulletins: IT-96R6: Options granted by corporations to acquire 
shares, bonds or debentures and by trusts to acquire trust units. See also list at end of s. 
49; IT-384R: Reassessment where option exercised in subsequent year. 


(5) [Extension or renewal of option] — Where a taxpayer has 
granted an option (in this subsection referred to as the “original op- 
tion”) to which subsection (1), (2) or (2.1) applies, and grants one 
or more extensions or renewals of that original option, 


(a) for the purposes of subsections (1), (2) and (2.1), the granting 
of each extension or renewal shall be deemed to be the granting 
of an option at the time the extension or renewal is granted; 


(b) for the purposes of subsections (2) to (4) and subparagraph 
(b)(Gv) of the definition “disposition” in subsection 248(1), the 
original option and each extension or renewal of it is deemed to 
be the same option; and 


(c) subsection (4) shall be read as if the year in which the origi- 
nal option was granted and each year in which any extension or 
renewal thereof was granted were all initial years. 


History: Para. 49(5)(b) amended by 2001, c. 17, s. 34, applicable to options granted 
after December 23, 1998. Para. 49(5)(b) formerly read: 


(b) for the purposes of subsections (2) to (4) and subparagraph (b)(iv) of the 
definition “disposition” in section 54, the original option and each extension or 
renewal thereof shall be deemed to be the same option; and 


That portion of subsec. 49(5) preceding para. (c) amended by 1994, c. 7, Sch. If (1991, 
c. 49), subsec. 27(4), to substitute “grants” for “has granted”, to add two references to 
subsection (2.1), and to substitute “(2) to (4)” for “(2), (3), (3.1) and (4)”, applicable 
with respect to options granted, extended or renewed after 1989. 


Interpretation Bulletins: IT-96R6: Options to acquire shares, bonds or debentures 
and by trusts to acquire trust units. 


Definitions [s. 49]: “adjusted cost base’ — 54, 248(1); “arm’s length” — 251(1); 
“assessment” — 248(1); “capital property” — 54, 248(1); “corporation” — 248(1), Jn- 
terpretation Act 35(1); “disposition”, “person” — 248(1); “principal residence” — 54; 
“property”, “share” — 248(1); “specified property” —54; “taxation year” — 249; 
“taxpayer” — 248(1); “trust” — 104(1), 248(1), (3). 


49.1 No disposition where obligation satisfied — For greater 
certainty, where a taxpayer acquires a particular property in satis- 
faction of an absolute or contingent obligation of a person or part- 
nership to provide the particular property pursuant to a contract or 
other arrangement one of the main objectives of which was to es- 
tablish a right, whether absolute or contingent, to the particular pro- 
perty and that right was not under the terms of a trust, partnership 
agreement, share or debt obligation, the satisfaction of the obliga- 
tion is not a disposition of that right. 


History: S. 49.1 added by 2000, c. 19, s. 3, applicable to obligations satisfied after 
December 15, 1998. 

Definitions: “disposition” — 248(1); “person”, “property”, “share”, “taxpayer” — 
248(1); “trust” — 104(1), 248(1), (3). 


S. 50(1) Income Tax Act, 


50. (1) Debts established to be bad debts and shares of 
bankrupt corporation — For the purposes of this subdivision, 
where 


(a) a debt owing to a taxpayer at the end of a taxation year (other 
than a debt owing to the taxpayer in respect of the disposition of 
personal-use property) is established by the taxpayer to have be- 
come a bad debt in the year, or 


(b) a share (other than a share received by a taxpayer as consid- 
eration in respect of the disposition of personal-use property) of 
the capital stock of a corporation is owned by the taxpayer at the 
end of a taxation year and 


(i) the corporation has during the year become a bankrupt 
(within the meaning of subsection 128(3)%), 


(ii) the corporation is a corporation referred to in section 6 of 
the Winding-up and Restructuring Act that is insolvent 
(within the meaning of that Act) and in respect of which a 
winding-up order under that Act has been made in the year, 
or 


(iii) at the end of the year, 
(A) the corporation is insolvent, 


(B) neither the corporation nor a corporation controlled 
by it carries on business, 


(C) the fair market value of the share is nil, and 


(D) it is reasonable to expect that the corporation will be 
dissolved or wound up and will not commence to carry on 
business 


and the taxpayer elects in the taxpayer’s return of income for the 
year to have this subsection apply in respect of the debt or the share, 
as the case may be, the taxpayer shall be deemed to have disposed 
of the debt or the share, as the case may be, at the end of the year 
for proceeds equal to nil and to have reacquired it immediately after 
the end of the year at a cost equal to nil. 


Related Provisions: 39(1)(c) — Business investment loss; 40(2)(e.2), (g)(ii) — Re- 
strictions on capital losses on debt; 50(1.1) — Where insolvent corporation begins car- 
rying on business again; 54“superficial loss’(c) — Superficial loss rule does not apply: 
79.1(8) — No bad debt deduction where property seized by creditor; 80.01(6)(b) — 
Debt deemed a specified obligation after subsec. 5O(1) applies; 80.01(8) — Deemed 
settlement after debt parking; 96(3)— Election by members of partnership; 
111(5.3) — Limitation on bad debt deduction after change in control of corporation; 
220(3.2), Reg. 600(b) — Late filing or revocation of election. 


History: Subpara. 50(1)(b)(ii) amended by 1996, c. 6, subsec. 167(2), to substitute 
“Winding-up and Restructuring Act” for “Winding-up Act’, effective June 28, 1996. 


The portion of subsec. 50(1) after subpara. (b)(ii) amended by 1995, c. 21, s. 15, appli- 
cable to taxation years that end after February 21, 1994. That portion formerly read: 


(iil) at the end of the year, the corporation is insolvent and neither the 
corporation nor a corporation controlled by it carries on business, and 


(A) at the end of the year, the fair market value of the share is nil 
and it is reasonable to expect that the corporation will be dissolved 
or wound up and will not begin to carry on business, and 


(B) in the taxpayer’s return of income under this Part for the year 
the taxpayer elects to have this subsection apply in respect of the 
share, 


the taxpayer shall be deemed to have disposed of the debt or the share, as the 
case may be, at the end of the year for proceeds equal to nil and to have reac- 
quired it immediately thereafter at.a cost equal to nil. 


That portion of subsec. 50(1) following subpara. (b)(ii) substituted by 1994, c. 7, Sch. 
II (1991, c. 49), subsec. 28(1), applicable 


(a) to 1990 et seqg.; and 


(b) where the taxpayer so elects in respect of the shares of the capital stock of a 
corporation by notifying the Minister of National Revenue in writing before 1992 
[1994, c. 7, Sch. VII (1993, c. 24), s. 159 provides that such an election made 
before December 11, 1993 shall be deemed to have been made before 1992], to 
each of the taxpayer’s 1985 to 1989 taxation years in respect of the share owned by 
the taxpayer at the end of the year, except that the subsec. is not applicable in 
respect of any such taxation year in respect of the share where the corporation or a 
corporation controlled by it carries on business during the 24-month period imme- 


2The definition “bankrupt” has been moved from 128(3) to 248(1) — ed. 
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diately following the end of the year; and, where a taxpayer makes an election 
under this paragraph in respect of a share of the capital stock of a corporation, 


(i) the taxpayer shall be deemed to have elected, in the taxpayer’s returns of 
income under Part I of the Act for each of those years, to have subsec. 50(1) as 
amended, apply in respect of the share, and 


(ii) notwithstanding subsecs. 152(4) to (5), such assessments of tax, interest 
and penalties shall be made as are necessary to give effect to the election. 


That portion of subsec. (1) formerly read: 


(iii) the corporation ceased to carry on all of its businesses and was in- 
solvent during the year, and 


(A) at the end of the year, the fair market value of the share is nil 
and it is reasonable to expect that the corporation will be dissolved 
or wound up and will not commence to carry on any business, and 


(B) the corporation did not commence to carry on any business in 
the year or within 24 months following the end of the year, 


the taxpayer shall be deemed to have disposed of the debt or the share, as the 
case may be, at the end of the year and to have reacquired it immediately thereaf- 
ter at a cost equal to nil. 


Winding-up Act: S. 6 of the Winding-up and Restructuring Act, R.S.C. 1985, c. W- 
11, as amended by 1996, c. 6, s. 136 (effective June 28, 1996) and 1999, c. 28, s. 78 
(effective June 28, 1999), provides: 


6. (1) Application — This Act applies to all corporations incorporated by or 
under the authority of an Act of Parliament, of the former Province of Canada or 
of the Province of Nova Scotia, New Brunswick, British Columbia, Prince Ed- 
ward Island or Newfoundland, and whose incorporation and affairs are subject to 
the legislative authority of Parliament, and to incorporate banks and savings 
banks, to authorized foreign banks, and to trust companies, insurance companies, 
loan companies having borrowing powers, building societies having a capital 
stock and incorporated trading companies doing business in Canada wherever 
incorporated where any of those bodies 


(a) is insolvent; 


(b) is in liquidation or in the process of being wound up and, on petition by 
any of its shareholders or creditors, assignees or liquidators, asks to be 
brought under this Act; or 


(c) if it is a financial institution, is under the control, or its assets are under 
the control, of the Superintendent and is the subject of an application for a 
winding-up order under section 10.1. 


(2) Application to authorized foreign banks — In its application to an author- 
ized foreign bank, this Act only applies to the winding-up of its business in Can- 
ada and to the liquidation of its assets, and any reference to the winding-up of a 
company or to the winding-up of the business of a company is deemed, in rela- 
tion to an authorized foreign bank, to be a reference to the winding-up of the 
business in Canada of the authorized foreign bank and to include the liquidation 
of the assets of the authorized foreign bank. 


S. 3 of the Winding-Up and Restructuring Act, as amended by 1992, c. 26, s. 19 (effec- 
tive August 28, 1992), defines “insolvent” as follows: 


3. When company deemed insolvent — A company is deemed insolvent 
(a) if it is unable to pay its debts as they become due; 


(b) if it calls a meeting of its creditors for the purpose of compounding with 
them; 


(c) if it exhibits a statement showing its inability to meet its liabilities; 
(d) if it has otherwise acknowledged its insolvency; 


(e) if it assigns, removes or disposes of, or attempts or is about to assign, 
remove or dispose of, any of its property, with intent to defraud, defeat or 
delay its creditors, or any of them; 


(f) if, with the intent referred to in paragraph (e), it has procured its money, 
goods, chattels, land or property to be seized, levied on or taken, under or by 
any process of execution; 


(g) if it has made any general conveyance or assignment of its property for 
the benefit of its creditors, or if, being unable to meet its liabilities in full, it 
makes any sale or conveyance of the whole or the main part of its stock in ° 
trade or assets without the consent of its creditors or without satisfying their 
claims; 


(h) if it permits any execution issued against it, under which any of its 
goods, chattels, land or property are seized, levied on or taken in execution, 
to remain unsatisfied until within four days of the time fixed by the sheriff or 
other officer for the sale thereof, or for fifteen days after the seizure; or 


(i) if, in the case of a company that is a federal member institution, within 
the meaning assigned to that expression by the Canada Deposit Insurance 
Corporation Act, the shares and subordinated debt of which have been 
vested in the Canada Deposit Insurance Corporation by order of the Gover- 


ae: 


Subdivision c — Taxable Capital Gains 


nor in Council under section 39.13 of that Act, a transaction or series of 
transactions referred to in subsection 39.19(1) of that Act is not, in the opin- 
ion of the Corporation, substantially completed on or before the date that is 
not later than 


(i) sixty days after the making of the order vesting the shares and subor- 
dinated debt of the federal member institution in the Corporation, or 


(ii) the expiration of any extension of that period. 


Selected Cases [subsec. 50(1)]: Super West Homes Inc. y. R., [2004] 5 C.T.C. 
2103 (TCC) (Where conduct indicated advances not made for purpose of producing 
income, loss denied); Jacques St-Onge Inc. v. R. (2001), [2004] 1 C.T.C. 2094 (TCC) 
(Actual dissolution by year-end not required; reasonable expectation sufficient); 
Gordon y. Canada, [1996] 3 C.T.C. 2229 (TCC) (Payment directly to creditors instead 
of to company whose debt was guaranteed was acceptable); Monaghan v. Canada, 
[1996] 2 C.T.C. 2169 (TCC) (Significant eyents occurring well after year-end do not 
affect determination of bad debt). 


Interpretation Bulletins: IT-159R3: Capital debts established to be bad debts; IT- 
188R: Sale of accounts receivable; IT-220R2: Capital cost allowance — proceeds of 
disposition of depreciable property; IT-239R2: Deductibility of capital losses from 
guaranteeing loans for inadequate consideration and from loaning funds at less than a 
reasonable rate of interest in non-arm’s length circumstances (archived); IT-442R: Bad 
debts and reserves for doubtful debts; IT-484R2: Business investment losses. 


(1.1) Idem — Where 


(a) a taxpayer is deemed because of subparagraph (1)(b)(iii) to 
have disposed of a share of the capital stock of a corporation at 
the end of a taxation year, and 


(b) the taxpayer or a person with whom the taxpayer is not deal- 
ing at arm’s length owns the share at the earliest time, during the 
24-month period immediately following the disposition, that the 
corporation or a corporation controlled by it carries on business, 


the taxpayer or the person, as the case may be, shall be deemed to 
have disposed of the share at that earliest time for proceeds of dis- 
position equal to its adjusted cost base to the taxpayer determined 
immediately before the time of the disposition referred to in para- 
graph (a) and to have reacquired it immediately after that earliest 
time at a cost equal to those proceeds. 


History: Subsec. 50(1.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 28(2), 
applicable to 1990 et seq. 


(2) Where debt a personal-use property — Where at the end 
of a taxation year a debt that is a personal-use property of a tax- 
payer is owing to the taxpayer by a person with whom the taxpayer 
deals at arm’s length and is established by the taxpayer to have be- 
come a bad debt in the year, 


(a) the taxpayer shall be deemed to have disposed of it at the end 
of the year for proceeds equal to the amount, if any, by which 


(i) its adjusted cost base to the taxpayer immediately before 
the end of the year 


exceeds 


(ii) the amount of the taxpayer’s gain, if any, from the dispo- 
sition of the personal-use property the proceeds of disposi- 
tion of which included the debt; and 


(b) the taxpayer shall be deemed to have reacquired the debt im- 
mediately after the end of the year at a cost equal to the amount 
of the proceeds determined under paragraph (a). 


Related Provisions: 46 — Disposition of personal-use property; 54“superficial 
loss”(c) — Superficial loss rule does not apply. 


Interpretation Bulletins: IT-159R3: Capital debts established to be bad debts. 


(3) Disposal of RHOSP properties — Each trust that was at the 
end of 1985 governed by a registered home ownership savings plan 
(within the meaning assigned by paragraph 146.2(1)(h) of the In- 
come Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, 
as it read in its application to the 1985 taxation year) shall be 
deemed to have disposed, immediately before 1986, of each pro- 
perty it holds at that time for proceeds of disposition equal to the 
fair market value of the property at that time and to have reacquired 
it immediately after 1985 at a cost equal to that fair market value. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Definitions [s. 50]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “carry- 
ing on business” — 253; “controlled” — 256(6), (6.1); “corporation” — 248(1), Jnter- 


S. 51(1)(d.1) 


pretation Act 35(1); 
“share” — 248(1); “ 


“disposition” — 248(1); 
taxation year” — 249; 


“personal-use property” — 54, 248(1); 
“taxpayer” — 248(1). 


51. (1) Convertible property — Where a share of the capital 
stock of a corporation is acquired by a taxpayer from the corpora- 
tion in exchange for 


(a) a capital property of the taxpayer that is another share of the 
corporation (in this section referred to as a “convertible pro- 
perty”), or 


(b) a capital property of the taxpayer that is a bond, debenture or 
note of the corporation the terms of which confer on the holder 
the right to make the exchange (in this section referred to as a 
“convertible property’’) 


and no consideration other than the share is received by the tax- 
payer for the convertible property, 
(c) except for the purpose of subsection 20(21), the exchange 
shall be deemed not to be a disposition of the convertible 
property, 


Proposed Amendment — 51(1)(c) 


(©) cxceot for the | purposes of subsection 20(21) and paragraph 
oe) the exchange shall be deemed not to be a es 
of the convertible property, 


Application: The ihty 18, 2005 draft lepislation (Part 1_— NRTs and FIEs), subsec. 
6(2), will amend para. 5 Ce) & to read as BpOve, ce to taxation yeas that 


ot gen years of a lagpayer that Sen. afc 2000 if a trust, to which the 

taxpayer, directly or indirectly, transferred property in 2001 (or would have so_ 
_ transferred. property if s. 94, as amended, applied in 2001), makes a valid elec- 
tion under para. e) of the Application of the amendment to s. 94; and 


wD) taxation years of a taxpayer that begin after 2001 if a trust, to which the 
_ taxpayer, directly or ndirectly, transferred property in 2002 (or would have 50 
transferred property if s. 94, as amended, applied in 2002), makes a valid elec- 
tion under para. (a) or (b) of the Application of the amendment to s. 94, 


Technical Notes: Paragraph 51(1\(c) provides that, except for the purpose of 
subsection 20(21), an exchange described in paragraph 51(1)(a) or (b) is deemed not 
to be to be a disposition of the convertible property. 


Paragra h S51C1)(c) is amended to ensure that an exchange of convertible property 
will be considered to be a disposition for the purpose of paragraph 94(2)(m). 


(d) the cost to the taxpayer of all the shares of a particular class 
acquired by the taxpayer on the exchange shall be deemed to be 
the amount determined by the formula 

B 


AXxX= 
(e 


where 


A is the adjusted cost base to the taxpayer of the convertible 
property immediately before the exchange, 


B is the fair market value, immediately after the exchange, of 
all the shares of the particular class acquired by the taxpayer 
on the exchange, and 

C is the fair market value, immediately after the exchange, of 
all the shares acquired by the taxpayer on the exchange, 

(d.1) there shall be deducted, after the exchange, in computing 

the adjusted cost base to the taxpayer of a share acquired by the 

taxpayer on the exchange, the amount determined by the 
formula 


Axe 
C 


where 

A is the total of all amounts deducted under paragraph 
53(2)(g.1) in computing, immediately before the exchange, 
the adjusted cost base to the taxpayer of the convertible 
property, 

Bis the fair market value, immediately after the exchange, of 
that share, and 

C is the fair market value, immediately after the exchange, of 
all the shares acquired by the taxpayer on the exchange, 
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(d.2) the amount determined under paragraph (d.1) in respect of 
a share shall be added, after the exchange, in computing the ad- 
justed cost base to the taxpayer of the share, 


(e) for the purposes of sections 74.4 and 74.5, the exchange shall 
be deemed to be a transfer of the convertible property by the 
taxpayer to the corporation, and 


(f) where the convertible property is taxable Canadian property 
of the taxpayer, the share acquired by the taxpayer on the ex- 
change shall be deemed to be taxable Canadian property of the 
taxpayer. 
Related Provisions: 51(2) — Where benefit conferred on related person; 51(3) — 
Computation of paid-up capital after exchange of shares; 51.1 — Conversion of debt 
obligation; 53(1)(q) — Addition to adjusted cost base for amount under 51(1)(d.2); 
53(2)(g.1) — Reduction in adjusted cost base under 51(1)(d.1); 77 — Bond conver- 
sion; 80(2)(g) — Shares issued in settlement of debt; 80.03(2)(a) — Deemed gain on 
disposition following debt forgiveness; 84(1)(c.3) — Contributed surplus; 86(2) — Ex- 
change of shares — reorganization of capital; 107(2)(d.1)(iii), 107.4(3)(f) — Deemed 
taxable Canadian property retains status when rolled out of trust or into trust; 112(7) — 
Application of stop-loss rule where shares exchanged; 248(25.1) — Deemed taxable 
Canadian property retains status through trust-to-trust transfer. 


History: The opening words of subsec. 51(1) amended by 1998, c. 19, s. 92, applica- 
ble to exchanges that occur after June 20, 1996, other than exchanges that occur before 
1997 under agreements in writing made on or before June 20, 1996. The opening words 
formerly read: 
(1) Where a share of the capital stock of a corporation is acquired by a taxpayer 
in exchange for 
Paras. 51(1)(d.1) and (d.2) added by 1995, c. 21, s. 16, applicable to taxation years that 
end after February 21, 1994. 
Subsec. 51(1) substituted by 1994, c. 21, subsec. 20(1), applicable to exchanges occur- 
ring, and reorganizations that begin, after December 21, 1992. That subsec. formerly 
read: 


51. (1) Where shares of the capital stock of a corporation have been acquired by 
a taxpayer in exchange for a capital property of the taxpayer that was a share, 
bond, debenture or note of the corporation (in this section referred to as a “con- 
vertible property”) the terms of which conferred on the holder the right to make 
the exchange and no consideration was received by the taxpayer for the converti- 
ble property other than those shares, the following rules apply: 


(a) the exchange shall be deemed not to have been a disposition of property; 


(b) the cost to the taxpayer of all the shares of a particular class acquired by 
the taxpayer on the exchange shall be deemed to be that proportion of the 
adjusted cost base to the taxpayer of the convertible property immediately 
before the exchange that 


(i) the fair market value, immediately after the exchange, of all the 

shares of the particular class acquired by the taxpayer on the exchange 
is of 

(ii) the fair market value, immediately after the exchange, of all the 

shares acquired by the taxpayer on the exchange; and 


(c) for the purposes of sections 74.4 and 74.5, the exchange shall be deemed 
to be a transfer of the convertible property by the taxpayer to the 
corporation. 


Selected Cases [subsec. 51(1)]: Mansfield v. R., [1984] C.T.C. 547 (FCA); leave 
to appeal to SCC refused (1985), 58 N.R. 237 (Debentures converted into common 
shares constitute conferred employment benefit; value added to adjusted cost base). 


Regulations: 230(3) (no information return required), 
1.T. Application Rules: 26(28). 


Interpretation Bulletins: IT-115R2: Fractional interest in shares. See also list at end 
offs. Si: 


(2) Idem — Notwithstanding subsection (1), where 


(a) shares of the capital stock of a corporation have been ac- 
quired by a taxpayer in exchange for a convertible property in 
circumstances such that, but for this subsection, subsection (1) 
would have applied, 


(b) the fair market value of the convertible property immediately 
before the exchange exceeds the fair market value of the shares 
immediately after the exchange, and 


(c) it is reasonable to regard any portion of the excess (in this 
subsection referred to as the “gift portion’) as a benefit that the 
taxpayer desired to have conferred on a person related to the 
taxpayer, 


Income Tax Act, Part I, Division B 


the following rules apply: 


(d) the taxpayer shall be deemed to have disposed of the con- 
vertible property for proceeds of disposition equal to the lesser 
of 


(1) the total of its adjusted cost base to the taxpayer immedi- 
ately before the exchange and the gift portion, and 


(ii) the fair market value of the convertible property immedi- 
ately before the exchange, 


(e) the taxpayer’s capital loss from the disposition of the con- 
vertible property shall be deemed to be nil, and 


(f) the cost to the taxpayer of all the shares of a particular class 
acquired in exchange for the convertible property shall be 
deemed to be that proportion of the lesser of 


(i) the adjusted cost base to the taxpayer of the convertible 
property immediately before the exchange, and 


(ii) the total of the fair market value immediately after the 
exchange of all the shares acquired by the taxpayer in ex- 
change for the convertible property and the amount that, but 
for paragraph (e), would have been the taxpayer’s capital loss 
on the disposition of the convertible property, 


that 


(iii) the fair market value, immediately after the exchange, of 
all the shares of the particular class acquired by the taxpayer 
on the exchange 


is of 
(iv) the fair market value, immediately after the exchange, of 
all the shares acquired by the taxpayer on the exchange. 


Related Provisions: 
exchanged. 


112(7) — Application of stop-loss rule where shares 


(3) Computation of paid-up capital — Where subsection (1) 
applies to the exchange of convertible property described in para- 
graph (1)(a) (referred to in this subsection as the “old shares’’), in 
computing the paid-up capital in respect of a particular class of 
shares of the capital stock of the corporation at any particular time 
that is the time of, or any time after, the exchange 


(a) there shall be deducted the amount determined by the 
formula 


c 
mee) a 


where 


A. is the total of all amounts each of which is the amount of the 
increase, if any, as a result of the exchange, in the paid-up 
capital in respect of a class of shares of the capital stock of 
the corporation, computed without reference to this subsec- 
tion as it applies to the exchange, 


Bis the paid-up capital immediately before the exchange in re- 
spect of the old shares, and 


C is the increase, if any, as a result of the exchange, in the paid- 
up capital in respect of the particular class of shares, com- 
puted without reference to this subsection as it.applies to the 
exchange; and 
(b) there shall be added an amount equal to the lesser of 
(i) the amount, if any, by which 
(A) the total of all amounts deemed by subsection 84(3), 
(4) or (4.1) to be a dividend on shares of that class paid by 
the corporation before the particular time 

exceeds 


(B) the total that would be determined under clause (A) if 
this Act were read without reference to paragraph (a), and 
(ii) the total of all amounts required by paragraph (a) to be 
deducted in respect of that particular class of shares before 
the particular time. 
Related Provisions: 257 — Formula cannot calculate to less than zero. 
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History: Subsec. 51(3) added by 1994, c. 21, subsec. 20(2), applicable to exchanges 
occurring after August 1992, other than exchanges occurring after August 1992 and 
before December 21, 1992 where the corporation issuing shares on the exchange elects 
in writing and files the election with the Minister of National Revenue by December 
31, 1994. 


(4) Application — Subsections (1) and (2) do not apply to any ex- 
change to which subsection 85(1) or (2) or section 86 applies. 


Proposed Amendment — 51(4) 


(4) Application — Subsections () and (2) do not apply to 


(a) any exchange to which subsection 85(1). or oO or section 
86 applies; and 


(b) any exchange of property if that property is, | pomediately 
before the exchange, a specified participating interest. 
Application: The July 18, 2005 draft legislation (Part | — NRTs and FIEs), subsec. 


6(3), will amend subsec. 51(4) to read as above, applicable to exchanges that occur in 
taxation years that begin after 2002. 

Technical Notes: Subsection 51(4) provides that subsection: §1(1) wad 0) will not 
apply to any exchange to which subsection 85(1) or (2) or section 86 applies. 
Subsection 51(4) is amended to provide that subsections 51(1) and (2) also will not 
apply to any exchange of property if that property was, immediately before the ex- 
change, a specified participating interest. The concept of a specified participating 
interest is generally relevant in the context of the foreign investment entity niles in 
sections 94.1 to 94.4. For more information on the definition “specified participating 
interest” in subsection 248(1), see the commentary on that definition. 


Related Provisions: 86(3) — Application of section 86. 


History: Subsec. 51(4) added by 1994, c. 21, subsec. 20(2), applicable to exchanges 
occurring, and reorganizations that begin, after December 21, 1992. 


Interpretation Bulletins: IT-115R2: Fractional interest in shares. 


Proposed Amendment — 51 — Convertible LSVCC 

: shares 
Letter from Dept. of Finance, May 13, 2004: See under 127.4(1)“original 
acquisition”. 
Definitions [s. 51]: 


“adjusted cost base” — 54, 248(1); “capital loss’? — 39(1)(b) 


248(1); “capital property” — 54, 248(1); “class of shares’ — 248(6); “convertible pro- 
perty’ —51(1) (draft 51(1)(b)); “corporation” — 248(1), Interpretation Act 33); 
“disposition” — 248(1); “paid-up capital” — 89(1), 248(1); “property”, “share”, “spec- 


ified participating interest’, 
Interpretation Bulletins [s. 51]: IT-96R6: Options to acquire shares, bonds or 
debentures and by trusts to acquire trust units; IT-146R4: Shares entitling shareholders 
to choose taxable or capital dividends; IT-243R4: Dividend refund to private 
corporations. 


“taxable Canadian property”, “taxpayer” — 248(1). 


51.1 Conversion of debt obligation — Where 


(a) a taxpayer acquires a bond, debenture or note of a debtor (in 
this section referred to as the “new obligation”) in exchange for 
a capital property of the taxpayer that is another bond, debenture 
or note of the same debtor (in this section referred to as the 
“convertible obligation”), 


(b) the terms of the convertible obligation conferred on the 
holder the right to make the exchange, and 


(c) the principal amount of the new obligation is equal to the 
principal amount of the convertible obligation, 


the cost to the taxpayer of the new obligation and the proceeds of 
disposition of the convertible obligation shall be deemed to be equal 
to the adjusted cost base to the taxpayer of the convertible obliga- 
tion immediately before the exchange. 

History: S. 51.1 added by 1995, c. 21, s. 50, applicable to exchanges occurring after 
October 1994. 

Definitions [s. 51.1]: “adjusted cost base” — 54, 248(1 
tal property” — 54, 248(1); “convertible obligation”, 
“principal amount” — 248(1); “proceeds of disposition” — 54; 


); “amount” — 248(1); “capi- 
“new obligation” — 51.1(a); 
“taxpayer — 248(1). 
Regulations: 230(3) (no information return required). 

1.T. Application Rules: 26(25) (where bond owned since before 1972). 


52. (1) Cost of certain property the value of which 
included in income — Where 


(a) a taxpayer acquired property after 1971 (other than an annu- 
ity contract, a right as a beneficiary under a trust to enforce pay- 


S. 52(1) 


ment of an amount by the trust to the taxpayer, property ac- 
quired in circumstances to which subsection (2) or (3) applies or 
property acquired from a trust in satisfaction of all or part of the 
taxpayer’s capital interest in the trust), and 


(b) an amount in respect of its value was 
(i) included, otherwise than under section 7, in computing 


(A) the taxpayer’s taxable income or taxable income 
eared in Canada, as the case may be, for a taxation year 
during which the taxpayer was non- resident, or 


(B) the taxpayer’s income for a taxation year throughout 
which the taxpayer was resident in Canada, or 


(ii) for the purpose of computing the tax payable under Part 
XIII by the taxpayer, included in an amount that was paid or 
credited to the taxpayer, 


for the purposes of this subdivision, the amount so included shall be 
added in computing the cost to the taxpayer of the property, except 
to the extent that the amount was otherwise added to the cost or 
included in computing the adjusted cost base to the taxpayer of the 


property. 
Proposed Amendment — 52(1) 


(1) Cost of certain property the value of which included 
in income — In applying this subdivision, an amount shall be 
added in COMED. the cost at any. time to a eyes of a pro- 


perty if 
(a) the taxpayer acquired the property after 1971: 


(b) the amount was not at or before that time otherwise added 
to the cost or included in computing the adjusted cost base to 
the taxpayer of the property; 


(c) the property is not an annuity contract, a right as a benefici- 
ary under a trust to enforce payment of an amount by the trust 
to the taxpayer, property acquired in circumstances to which 
subsection (2) or (3) applies, or property acquired from a trust 
in satisfaction of all or part of the taxpayer’s capital interest in 
the trust; and 


(d) an amount in respect of the property’s value was 


(i) included, otherwise than under section 7 or subsection 
94.2(4), in computing 


(A) the taxpayer’s taxable income or taxable income 
earned in Canada, as the case may be, for a taxation 
year during which the taxpayer was non-resident, or 


(B) the taxpayer’s income for a taxation year throughout 
which the taxpayer was resident in Canada, or 


Gi) for the purpose of computing the tax payable under Part 
XIII by the taxpayer, included in an amount that was paid 
or credited to the taxpayer. 


Application: The July 18, 2005 draft legislation (Part 1 .NRTs and FIEs). s. 7. 
will amend subsec. 52(1) to read as above. applicable to taxation years that begin 
after 2002. 


Technical Notes: Subject to a number of exceptions, subsection 52(1) applies 
where a taxpayer acquires property and a particular amount in respect of its value 
was included in computing the taxpayer’s income for a taxation year throughout 
which the taxpayer was resident in Canada (or in computing a non-resident tax- 
payer's taxable income earned in Canada under section 115, taxable income under 
section 114 or an amount from which tax is withheld under Part XIII). In these cir- 
cumstances, the particular amount is added in determining the cost to the taxpayer of 
the property for the purposes of determining capital gains and losses in respect of the 
property. 

Where subsection 94.2(3) applies (and subsection 94.2(20) does not apply) to a tax- 
payer for a taxation year in respect of a property, an amount in respect of the tax- 
payer’s cost of the property may be included under subsection 94.2(4) in computing 
the taxpayer’s income from the property. Subsection 52(1) is amended so that it does 
not apply to add an amount to the cost to a taxpayer of a property where the amount 
may have been so included under subsection 94.2(4). 


This amendment is made, even though a taxpayer’s property that is subject to the 
mark-to-market rules in subsection 94.2(4) for a taxation year is generally considered 
not to be (except where subsection 94.2(20) applies to the taxpayer for the taxation 
year) property a gain from the disposition of which is a capital gain, to deal with the 
situation where it may become at some later time capital property or where it is capi- 
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S. 52(1) 


tal property to which subsection 94.2(20) applied to the taxpayer for 

year. Subsection 52(1) should not apply to cause a “bump” in the co 
in respect of income or gains recognized under subsection 94.2(4) beca' 
94.2 contains its own rules for making adjustments in respect of such 
gains. For more detail, see the commentary on subsections 94.2(12), (13 
and the definition “deferral amount” in subsection 94.1(1). 


For more information on the definitions “participating interest” and “foreign invest- a. 


ment entity” and section 94.2, see the commentary on those provisions. 


Related Provisions: 69(5)(c) — No application to property appropriated by share- 

holder on winding-up. 

History: Subsec. 52(1) amended by 2001, c. 17. subsec. 35(1), applicable after 1999 

except that, in respect of property acquired before 2000 and disposed of before March 

2000, para. 52(1)(a) shall be read as follows: 

“(a) a taxpayer acquired property after 1971 (other than an annuity contract or 
property acquired as described in subsection (2), (3) or (6)), and” 
The subsec. formerly read: 
(1) For the purposes of this subdivision, where a taxpayer has acquired property 
after 1971 (other than an annuity contract or property acquired as described in 
subsection (2). (3) or (6)) and an amount in respect of the value thereof was 
included in computing the taxpayer’s Income otherwise than under section 7, the 
amount so included shall be added in computing the cost to the taxpayer of that 
property, except to the extent that the amount was otherwise added to the cost or 
included in computing the adjusted cost base to the taxpayer of the property. 
Subsec. 52(1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 14, applicable after 
October 16, 1991. Subsec. 52(1) formerly read: 

(1) For the purposes of this subdivision, where a taxpayer has acquired property 
after 1971 (other than an annuity contract or property acquired as described in 
subsection (2), (3) or (6)) and an amount in respect of the value thereof has been 
included in computing the taxpayer's income otherwise than under section’7, the 
amount so included shall be added in computing the cost to the taxpayer of that 
property. 

Interpretation Bulletins: IT-96R6: Options to acquire shares, bonds or debentures 
and by trusts to acquire trust units; IT-432R2: Benefits conferred on shareholders. 


(1.1) [Repealed] 
History: Subsec. 52(1.1) repealed by 2001, c. 17, subsec. 35(1), applicable after 1999. 
It formerly read: 
(1.1) Idem, where owner non-resident — For the purposes of this subdivision, 
where a non-resident person has acquired property after 1971 (other than pro- 
perty acquired as described in subsection (2), (3) or (6)) that would, if that per- 
son disposed of it, be taxable Canadian property of that person and 
(a) an amount in respect of the value thereof has been included, otherwise 
than under section 7, in computing that person’s taxable income earned in 
Canada, or 
(b) an amount in respect of the value thereof has, for the purposes of com- 
puting the tax payable by that person under Part XI, been included in an 
amount that has been paid or credited to that person, 


the amount so included shall be added in computing the cost to that person of 
that property. 


(2) Cost of property received as dividend in kind — Where 
any property has, after 1971, been received by a shareholder of a 
corporation at any time as, on account or in lieu of payment of, or in 
satisfaction of, a dividend payable in kind (other than a stock divi- 
dend) in respect of a share owned by the shareholder of the capital 
stock of the corporation, the shareholder shall be deemed to have 
acquired the property at a cost to the shareholder equal to its fair 
market value at that time, and the corporation shall be deemed to 
have disposed of the property at that time for proceeds equal to that 
fair market value. 

Related Provisions: 69(5)(c) — No application to property appropriated by share- 
holder on winding-up; 80.1(4) — Assets acquired from foreign affiliate of taxpayer as 


dividend in kind or as benefit to taxpayer; 86.1(1)(b) — No application to eligible dis- 
tribution (foreign spin-off). 


I.T. Technical News: 11 (U.S. spin-offs (divestitures) — dividends in kind). 


(3) Cost of stock dividend — Where a shareholder of a corpora- 
tion has, after 1971, received a stock dividend in respect of a share 
owned by the shareholder of the capital stock of the corporation, the 
shareholder shall be deemed to have acquired the share or shares 
received by the shareholder as a stock dividend at a cost to the 
shareholder equal to the total of 


(a) where the stock dividend is a dividend, the amount of the 
stock dividend, 


(a.1) where the stock dividend is not a dividend, nil, and 


Income Tax Act, Part I, Division B 


(b) where an amount is included in the shareholder’s income in 
respect of the stock dividend under subsection 15(1.1), the 
amount so included. 
Related Provisions: 95(7) — Stock dividends from foreign affiliates. 
History: Paras. 52(3)(a), (a.1) substituted for para. (a) by 1994, c. 7, Sch. Il (1991, c. 
49), s. 29, applicable to stock dividends paid after May 23, 1985. Para. 52(3)(a) for- 
merly read: 


(a) the amount of the stock dividend, and 
Interpretation Bulletins: IT-88R2: Stock dividends. 


(4) Cost of property acquired as prize — Where any property 
has been acquired by a taxpayer at any time after 1971 as a prize in 
connection with a lottery scheme, the taxpayer shall be deemed to 
have acquired the property at a cost to the taxpayer equal to its fair 
market value at that time. 

Related Provisions: 40(2)(f) — No gain or loss on disposition of chance to win or 
right to receive a prize. 

Interpretation Bulletins: IT-213R: Prizes from lottery schemes and giveaway 
contests. 

Registered Charities Newsletters: 22 (property won through a lottery). 


(5) [Repealed under former Act] 


(6) [Repealed] 

History: Subsec. 52(6) repealed by 2001, c. 17, subsec. 35(2), applicable after 1999, 

but not to rights that were acquired before 2000 and disposed of before March 2000. It 

formerly read: 
(6) Cost of right to receive from trust — Notwithstanding subsection (1), 
where a beneficiary under a trust acquires a right to enforce payment by the trust 
of an amount out of a capital gain or the income of the trust (determined without 
reference to the provisions of this Act) for the taxation year of the trust in which 
the right was acquired by the beneficiary, for the purposes of this subdivision, 
the cost to the beneficiary of the right shall be deemed to be the amount that 
became so payable. 

Interpretation Bulletins: IT-286R2: Trusts — amounts payable; IT-390: Unit 

trusts — cost of rights and adjustments to cost base (archived). 


(7) Cost of shares of subsidiary — Notwithstanding any other 
provision of this Act, where a corporation disposes of property to 
another corporation in a transaction to which paragraph 2191) 
applies, the cost to it of any share of a particular class of the capital 
stock of the other corporation received by it as consideration for the 
property is deemed to be the lesser of the cost of the share to the 
corporation otherwise determined immediately after the disposition 
and the amount by which the paid-up capital in respect of that class 
increases because of the issuance of the share. 
History: Subsec. 52(7) amended by 1998, c. 19, s. 93, applicable to taxation years that 
begin after 1995. The subsec. formerly read: 
(7) Notwithstanding any other provision of this Act, where a corporation has 
disposed of property to its subsidiary wholly-owned corporation in a transaction 
to which paragraph 219(1)(k) applies, the cost to it of any share of a particular 
class of the capital stock of the subsidiary corporation received by it as consider- 
ation for the property shall be deemed to be equal to the lesser of the cost of the 
share to the corporation otherwise determined immediately after the disposition 
and the amount, if any, by which the paid-up capital of that class increased by 
virtue of the issuance of that share. 


Interpretation Bulletins: IT-137R3: Additional tax on certain corporations carrying 
on business in Canada. 


(8) Cost of shares of immigrant corporation — Notwith- 
standing any other provision of this Act, where at any time a corpo- 
ration becomes resident in Canada, the cost to any shareholder who 
is not at that time resident in Canada of any share of the corpora- 
tion’s capital stock, other than a share that was taxable Canadian 
property immediately before that time, is deemed to be equal to the 
fair market value of the share at that time. 
Related Provisions: 53(1)(b.1), (c) — Additions to ACB of share; 128.1(1)-(3) — 
Effect of corporation’s immigration; 250(4), (5) — Residence of corporation. 
History: Subsec. 52(8) amended by 1999, c. 22, s. 13, applicable in respect of corpora- 
tions that become resident in Canada after February 23, 1998. The subsec. formerly 
read: 
(8) Cost of shares on immigration [of corporation] — Notwithstanding any 
other provision of this Act, where at any time a corporation becomes resident in 
Canada, the cost to any shareholder that is not at that time resident in Canada of 
any share of the capital stock of the corporation shall be deemed to be equal to 
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the lesser of that cost otherwise determined and the paid-up capital in respect of 
the share immediately after that time. 


Subsec, 52(8) added by 1994, c. 21, s. 21, applicable to dispositions occurring after 
1992, 


Definitions [s. 52]: “adjusted cost base” — 54, 248(1); “amount” — 95(7), 248(1); 
“annuity” — 248(1); “Canada” — 255; “capital gain” — 39(1)(a), 248(1); “capital in- 
terest” — 108(1), 248(1); “class of shares” — 248(6); “corporation” — 248(1), Inter- 
pretation Act 35(1); “disposition” — 248(1); “dividend” — 248(1); “employees profit 
sharing plan” — 144(1), 248(1); “non-resident” — 248(1); “paid-up capital’ — 89(1), 


248(1); “person”, “property” — 248(1); “resident in Canada” — 94(3)(a)(viii), 250; 
“share”, “shareholder”, “stock dividend”, Subsidiary wholly-owned corporation’? — 
248(1); “taxable Canadian property” — 248(1); “taxable income”, “taxable income 


earned in Canada” — 248(1); “ 
104(1), 248(1), (3); 


taxation year” — 249; * “trust” — 


“unit trust” — 108(2), 248(1). 


“taxpayer” — 248(1); 


53. (1) Adjustments to cost base [additions to ACB] — In 
computing the adjusted cost base to a taxpayer of property at any 
time, there shall be added to the cost to the taxpayer of the property 
such of the following amounts in respect of the property as are 
applicable: 


(a) [negative ACB]— any amount deemed by subsection 
40(3) to be a gain of the taxpayer for a taxation year from a 
disposition before that time of the property; 


(b) [share, where 84(1) applied] — where the property is a 
share of the capital stock of a corporation resident in Canada, the 
amount of any dividend on the share deemed by subsection 
84(1) to have been received by the taxpayer before that time; 


(b.1) [share of immigrant corporation] — where the pro- 
perty is a share of the capital stock of a corporation, the amount 
of any dividend deemed by paragraph 128.1(1)(c.2) to have been 
received in respect of the share by the taxpayer before that time 
and while the taxpayer was resident in Canada; 

Related Provisions: 52(8) — Cost of share to non-resident. 


History: Para. 53(1)(b.1) added by 1999, c. 22 

ary 23, 1998. 
(c) [share, where contribution of capital made] — where 
the property is a share of the capital stock of a corporation and 
the taxpayer has, after 1971, made a contribution of capital to 
the corporation otherwise than by way of a loan, by way of a 
disposition of shares of a foreign affiliate of the taxpayer to 
which subsection 85.1(3) or paragraph 95(2)(c) applies or, sub- 
ject to subsection (1.1), a disposition of property in respect of 
which the taxpayer and the corporation have made an election 
under section 85, that proportion of such part of the amount of 
the contribution as cannot reasonably be regarded as a benefit 
conferred by the taxpayer on a person (other than the corpora- 
tion) who was related to the taxpayer that 


(i) the amount that may reasonably be regarded as the in- 
crease in the fair market value, as a result of the contribution, 
of the share 
is of 
(ii) the amount that may reasonably be regarded as the in- 
crease in the fair market value, as a result of the contribution, 
of all shares of the capital stock of the corporation owned by 
the taxpayer immediately after the contribution; 
Related Provisions: 52(8) — Cost to non-resident of share of corporation that be- 
comes resident in Canada; 53(1)(j) — Addition to ACB of share.on which stock option 
benefit received; 53(1.1) — Deemed contribution of capital. 
Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1); IT-456R: Capital property — some adjustments to cost base; IT-527: 
Distress preferred shares. 
(d) [share of foreign affiliate] — where the property is a 
share of the capital stock of a foreign affiliate of the taxpayer, 
any amount required by paragraph 92(1)(a) to be added in com- 
puting the adjusted cost base to the taxpayer of the share; 
Related Provisions: 91(6) — Amounts deductible in respect of dividends received. 


(d.01) [share of demutualized insurer] — where the pro- 
perty is a share of the capital stock of a corporation, any amount 
required by paragraph 139.1(16)(1) to be added in computing the 
adjusted cost base to the taxpayer of the share; 


, Subsec. 14(1), applicable after Febru- 


S. 53(1)(e)(i)(A.2) 


ee ery Para. 53(1)(d.01) added by 2000, c. 19, s. 4, applicable after December 15, 
1998 
(d.1) [capital interest in trust] — where the property is a 
capital interest of the taxpayer in a trust to which paragraph 
94(1)(d) applies, any amount required by paragraph 94(5)(a) to 
be added in computing the fasts cost base to the taxpayer of 
the interest; 


Proposed Amendment — 53(1 \(d. 1) 


. d. 1) any amount required by. paragraph 94(5)(a) (as that para- 
__ graph read in its application to taxation years that include De- 
cember 31, 2000) to be added in computing the adjusted cost 
base to the taxpayer of the property; 
Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), subsec. 
8(1), will amend para. 53(1)(d.1) to hoe as ee ne to nian years that 
= after 2002, and to  . 
(a) taxation years of a. taxpayer that begin dteop 2000 if a trust, in which the 
taxpayer had a capital interest at any time in 2001, makes a valid election under 
para. (a) of the Application of the amendment to s. 94; and 


__ (b) taxation years of a taxpayer that begin after 2001 if a trust, in which the 
taxpayer had a capital interest at any time in 2002, makes a valid ae under 
para. (a) or (b) of the. Application of the amendment is 940 2 


Technical Notes: Paragraph 53(1)(d.1), applied together with existing paragraph 
94(5)(a), provides for an addition in computing the adjusted cost base (ACB) to a 
taxpayer | of the taxpayer’s capital interest in a trust to which existing paragraph 
94(1)(d) applies. Paragraph S31 )(d.1) is amended to ensure that historical ACB ad- 
ditions are oe Le ae the Ses of es rules in oe sec- 
tion 94. 


This amendment applies to taxation Voit that nein’ ales 2002. 


It also applies to taxation years of a taxpayer. that begin 


° after 2000 if a trust, ‘in which the taxpayer had a capital interest at any time ein 
2001, makes a valid election under ot peep (a) of the coming-into- force provi- 


S - after 2001 ‘if a trust, ie whic: the a payei had a eu oe any time in 


2002, makes a valid election a peat (b) of the comes -into-force provi- 
on for new section 94. : : 


Because of the possibility a such an Section, | amended ees 53(1\(d. 1 fas 
to paragraph 94(5)(a) as it read for taxation years that include December 31, 2000. 


Related Provisions: 53(2)(h), (i), (j) — Deductions from adjusted cost base — inter- 
est in a trust. 
(d.2) [unit in mutual fund trust] — where the property is a 
unit in a mutual fund trust, any amount required by subsection 
132.1(2) to be added in computing the adjusted cost base to the 
taxpayer of the unit; 


(d.3) [Share] — where the property is a share of the capital 
stock of a corporation of which the taxpayer was, at any time, a 
specified shareholder, any expense incurred by the taxpayer in 
respect of land or a building of the corporation that was by rea- 
son of subsection 18(2) or (3.1) not deductible by the taxpayer in 
computing the taxpayer’s income for any taxation year com- 
mencing before that time; 
Related Provisions: 10(1.1) — Effect of 53(1)(d.3) on cost of land inventory; 
53(1)(h) — Where land owned directly by taxpayer. 
Interpretation Bulletins: IT-153R3: Land developers — subdivision and develop 
ment costs and carrying charges on land. 
(e) [partnership interest] — where the property is an interest 
in a partnership, 


(i) an amount in respect of each fiscal period of the partner- 
ship ending after 1971 and before that time, equal to the total 
of all amounts each of which is the taxpayer’s share (other 
than a share under an agreement referred to in subsection 
96(1.1)) of the income of the partnership from any source for 
that fiscal period, computed as if this Act were read without 
reference to 


(A) paragraphs 38(a.1) and (a.2) and the fractions set out 
in the formula in paragraph 14(1)(b) and in subsection 
14(5), paragraph 38(a) and subsection 41(1), 

(A.1) paragraph 18(1)(1.1), 

(A.2) the description of C in the formula in paragraph 
14(1)(b), and 
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S. 53(1)(e)(i)(B) Income Tax Act, 


(B) paragraph (i), paragraphs 12(1)(0) and (z.5), 
18(1)(m), 20(1)(v.1) and 29(1)(b) and (2)(b), section 55, 
subsections 69(6) and (7) and paragraph 82(1)(b) of this 
Act and paragraphs 20(1)(gg) and 81(1)(r) and (s) of the 
Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, and the provisions of the Income Tax Ap- 
plication Rules relating to income from the operation of 
new mines, 


(ii) the taxpayer’s share of any capital dividends and any life 
insurance capital dividends received by the partnership 
before that time on shares of the capital stock of a corpora- 
tion that were partnership property, 


(iii) the taxpayer’s share of the amount, if any, by which 


(A) any proceeds of a life insurance policy received by 
the partnership after 1971 and before that time in conse- 
quence of the death of any person whose life was insured 
under the policy, 


exceeds 


(B) the adjusted cost basis (within the meaning assigned 
by subsection 148(9)) of the policy to the partnership im- 
mediately before that person’s death, 


(iv) where the taxpayer has, after 1971, made a contribution 
of capital to the partnership otherwise than by way of loan, 
such part of the amount of the contribution as cannot reason- 
ably be regarded as a benefit conferred on any other member 
of the partnership who was related to the taxpayer, 
Proposed Addition — 53(1)(e)(iv.1) 
 (iv.1) each amount that is in respect of a specified amount 
described in subsection 80.2(1) and that is paid by the tax- 
payer to the partn he extent that the amount paid 
is not deductible in computing the income of the taxpayer, 
Application: The fuly 18, 2005 draft legislation (Part 2 — technical), subsec. 65(1), 
will add subpara. 53(1)(e)Gv.1), applicable to payments made in taxation years that 
end after 2002. ss oo 
Technical Notes: Paragraph 53(1)(e) provides for additions to the adjusted cost 
base of a taxpayer’s partnership interest. This paragraph is being amended, by adding 
new subparagraph (iv.1), effective for payments made in taxation years that end after 
2002, New subparagraph 53(1)(e)(iv.1) provides for an addition to the taxpayer's 
adjusted cost base in circumstances where the taxpayer makes a payment to a part- 
nership that is described in subsection 80.2(1). The addition to the adjusted cost base 
is equal to the amount of the payment that is not deductible in ( g the income 
of the taxpayer. 


(v) where the time is immediately before the taxpayer’s death 
and the taxpayer was at that time a member of a partnership, 
the value, at the time of the taxpayer’s death, of the rights or 
things referred to in subsection 70(2) in respect of a partner- 
ship interest held by the taxpayer immediately before the tax- 
payer’s death, other than an interest referred to in subsection 
96(1.5), 


(vi) any amount deemed by subsection 40(3.1) to be a gain of 
the taxpayer for a taxation year from a disposition before that 
time of the property, 


(vii) any amount deemed by paragraph 98(1)(c) or 98.1(1)(c) 
to be a gain of the taxpayer for a taxation year from a dispo- 
sition before that time of the property, 


(vii.1) a share of the taxpayer’s Canadian development ex- 
pense or Canadian oil and gas property expense that was de- 
ducted at or before that time in computing the adjusted cost 
base to the taxpayer of the interest because of subparagraph 
(2)(c)(ii) and in respect of which the taxpayer elected under 
paragraph (f) of the definition “Canadian development ex- 
pense” in subsection 66.2(5) or paragraph (b) of the defini- 
tion “Canadian oil and gas property expense” in subsection 
66.4(5), as the case may be, 


(viii) an amount deemed, before that time, by subsection 
66.1(7), 66.2(6) or 66.4(6) to be an amount referred to in the 
description of G in the definition “cumulative Canadian ex- 
ploration expense” in subsection 66.1(6), paragraph (a) of the 
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description of F in the definition “cumulative Canadian de- 
velopment expense” in subsection 66.2(5) or the description 
of G in that definition, or paragraph (a) of the description of 
F in the definition “cumulative Canadian oil and gas property 
expense” in subsection 66.4(5) or the description of G in that 
definition in respect of the taxpayer, 


(ix) the amount, if any, by which 


(A) the taxpayer’s share of the amount of any assistance 
or benefit that the partnership received or became entitled 
to receive after 1971 and before that time from a govern- 
ment, municipality or other public authority, whether as a 
grant, subsidy, forgivable loan, deduction from royalty or 
tax, investment allowance or any other form of assistance 
or benefit, in respect of or related to a Canadian resource 
property or an exploration or development expense in- 
curred in Canada 


exceeds 


(B) the part, if any, of the amount included in clause (A) 
in respect of the interest that was repaid before that time 
by the taxpayer under a legal obligation to repay all or 
any part of the amount, 


(x) any amount required by section 97 to be added before 
that time in computing the adjusted cost base to the taxpayer 
of the interest, 


(xi) of which the taxpayer’s share of any income or loss of 
the partnership was, at any time, 10% or more, any expense 
incurred by the taxpayer in respect of land or a building of 
the partnership that was by reason of subsection 18(2) or 
(3.1) not deductible by the taxpayer in computing the tax- 
payer’s income for any taxation year commencing before that 
time, 


(xii) any amount required by paragraph 110.6(23)(a) to be 
added at that time in computing the adjusted cost base to the 
taxpayer of the interest, and 


(xiii) any amount required by subsection 127(30) to be added 
to the taxpayer’s tax otherwise payable under this Part for a 
taxation year that ended before that time; 


Proposed Amendment — 53(1)(e) 
Letter from Dept. of Finance, July 16, 2004: 
Dear [xxx] . 


© Roach of this Division con- 
aragraphs 53(1)(€) and 96(1 )(d) 
our concern relates to the application 


Thank you for your letter of January 7, 2004. 
cerning the interaction among subsection 59(1 
of the Income Tax Act (the “Act”). In particul: 


of these provisions in circumstances where a partnership disposes of a foreign resource / 


property (FRP”). 


Where a taxpayer is a member of a partnership, the taxpayer's share of the net proceeds 
of disposition of a FRP disposed of by the partnership is deemed by subsections 591) 


and (1.1) of the Act to be included in the taxpayer’s income. However, there is no 


provision of the Act that permits an addition to the adjusted cost base (“ACB”) of the 


partnership interest held by the taxpayer. You submit that this is an inappropriate tax 


result because a subsequent distribution of the net proceeds realized on the disposition — 


of the FRP by the partnership would reduce the ACB of the taxpayer’s partnership 
interest. Since the ACB of the taxpayer’s partnership interest was not increased to re 
flect the fact that this amount was already included in the taxpayer’s income, the ta’ 

would be subject to double taxation. . 


In your letter, you noted that paragraph 96(1)(d) of the Act was amended, applicab 
partnership fiscal periods that begin after 2000, to include a reference to subsecti 
59(1). As a result of this change, you submit that a concurrent amendment to paragrap 
53(1)(e) is required to ensure that the proceeds of disposition deemed to become 1 


ceivable by a partner under subsection 59(1.1) are added to the ACB of that partner s_ 


partnership interest. 


We agree that the proceeds of disposition of a FRP that are deemed by subsection 
59(1.1) of the Act to become receivable by a member of a partnership and that are” 
excluded in computing the income of the partnership by paragraph 96(1)(d) should be - 


added to the ACB of that member’s partnersht 
to recommend that paragraph 53(1)(e) be 
begin after 2000, to include in the ACB 
equal to the amount deemed to be receivable by the partner pursuant to subsection 
59(1.1). While I cannot, as you know, offer an assurance that either the Minister or 


interest. Accordingly, we are prepared 


Parliament will agree with our recommendation, I hope that this statement of our posi-_ 


tion is helpful to you. 


218 


ded, applicable to fiscal periods that 
t's partnership interest, an amount 


Subdivision c — Taxable Capital Gains 


Yours sincerely, 
Brian Ernewein — oe 
Director, Tax Legislation Division, Tax Policy Branch 


Related Provisions: 10(1.1) — Cost of land inventory; 40(3.13) — Artificial trans- 
actions affecting partnership capital; 53(2)(c) — Reduction in adjusted cost base — 
partnership interest; 70(6)(d.1)(iii) — Where transfer or distribution to spouse or trust; 
70(9.2)(c)(iii) — Transfer of family farm corporations and __ partnerships; 
70(9.3)(e)(iii) — Transfer of family farm corporation or partnership from spouse’s trust 
to children of settlor; 87(2)(e.1) — Amalgamations — cost of partnership interest; 
96(1.01)(b) — Deemed end of fiscal period when taxpayer ceases to be partner; 
96(1.9) — Foreign trusts and other foreign investment entities; 248(8) — Occurrences 
as a consequence of death; 248(16), (16.1) — GST or QST input tax credit/refund and 
rebate deemed to be assistance; 248(18), (18.1) — GST or QST — repayment of input 
tax credit or refund. 


History: Cl. 53(1)(e)(i)(A) amended by 2006, c. 4, s. 52, applicable after May 1, 2006. 
It formerly read: 


(A) the fractions set out in subsection 14(5), paragraphs 38(a) to (a.2), subsection 
41(1) and in the formula in paragraph 14(1)(b), 


Cls. 53(1)(e)(G)(A) and (A.1) amended, and cl. (A.2) added, by 2001, c. 17, subsec. 
36(1), applicable in respect of fiscal periods that end after February 27, 2000 and, for 
fiscal periods that ended after February 18, 1997 and before February 28, 2000, cl. 
53(1)(e)()(A) shall be read as follows: 


“(A) the fractions set out in subsection 14(5), paragraphs 38(a) and (a.1) and 
subsection 41(1),” 


Cls. 53(1)(e)(i)(A) and (A.1) formerly read: 


(A) the fractions set out in subsection 14(5), paragraph 38(a) and subsection 
41(1), 


(A.1) paragraph 18(1)(1.1), and 
Subpara. 53(1)(e)(xiii) added by 1999, c. 22, subsec. 14(2), applicable to 1998 et seq. 


Cl. 53(1)(e)(i)(B) amended by 1997, c. 25, subsec. 7(1), applicable for the purpose of 
computing the adjusted cost base of property after 1996. Cl. (e)(i)(B) formerly read: 


(B) paragraph (i), paragraphs 12(1)(0), 18(1)(m), 20(1)(v.1) and 29(1)(b) and 
(2)(b), section 55, subsections 69(6) and (7) and paragraph 82(1)(b) of this Act 
and paragraphs 20(1)(gg) and 81(1)(r) and (s) of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, and the provisions of the Income Tax 
Application Rules relating to income from the operation of new mines, 


New subpara. 53(1)(e)(vi) added by 1995, c. 3, subsec. 14(1), applicable after February 
21, 1994. 


Subpara. 53(1)(e)(xii) added by 1995, c. 3, subsec. 14(2), applicable to 1994 et seg. 


Subpara. 53(1)(e)(vii.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 15(1), 
applicable after July 1990. 


Subpara. 53(1)(e)(ix) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 30(1), 
applicable for the purposes of computing the adjusted cost base of an interest in a part- 
nership after January 1990. Subpara. (e)(ix) formerly read: 


(ix) the taxpayer’s share of the amount of any assistance or benefit that the part- 
nership has received or has become entitled to receive after 1971 and before that 
time from a government, municipality or other public authority, whether as a 
grant, subsidy, forgivable loan, deduction from royalty or tax, investment allow- 
ance or any other form of assistance or benefit, in respect of or related to a Cana- 
dian resource property or an exploration or development expense incurred in 
Canada, 


I.T. Application Rules: 26(9)-(9.4) (where taxpayer became partner before 1972): 
69 (meaning of “chapter 148 of ...” in cl. 53(1)(e)(i)(B))). 


Interpretation Bulletins: [T-153R3: Land developers — subdivision and develop- 
ment costs and carrying charges on land; IT-242R: Retired partners; IT-278R2: Death 
of a partner or of a retired partner; IT-338R2: Partnership interests — effects on ACB 
of admission or retirement of a partner (archived); IT-353R2: Partnership interests — 
some adjustments to cost base (archived); IT-430R3: Life insurance proceeds received 
by a private corporation or a partnership as a consequence of death; IT-471R: Merger 
of partnerships. 

I.T. Technical News: 5 (adjusted cost base of partnership interest); No. 9 (calculation 
of ACB of a partnership interest); 12 (adjusted cost base of partnership interest — sub- 
paragraph 53(1)(e)(viil)). 


Forms: T2065: Determination of adjusted cost base of a partnership interest; T5015: 


- Reconciliation of partner’s capital account; T5016: Summary information for tax shel- 


ters that are partnerships or for partnerships that allocated renounced resource expenses 


- to their members. 


(f) [Substituted property] — where the property is substi- 
tuted property (within the meaning assigned by paragraph (a) of 
the definition “superficial loss” in section 54) of the taxpayer, 
the amount, if any, by which 
(1) the amount of the loss that was, because of the acquisition 
by the taxpayer of the property, a superficial loss of any tax- 
payer from a disposition of a property 


S. 53(1)(f.11) 


exceeds 


(ii) where the property disposed of was a share of the capital 
stock of a corporation, the amount that would, but for para- 
graph 40(2)(g), be deducted under subsection 112(3), (3.1) or 
(3.2) in computing the loss of any taxpayer in respect of the 
disposition of the share; 


Related Provisions: 40(2)(g)(i) — Superficial loss denied; 40(2)(h) — Loss on dis- 
position of share of controlled corporation; 142.4(1)“tax basis”(h) — Disposition of 
specified debt obligation by financial institution. 


History: Para. 53(1)(f) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 30(2). 
applicable for the purposes of computing the adjusted cost base of property after July 
13, 1990. Para. 53(1)(f) formerly read: 


(f) where the property is substituted property (within the meaning assigned by 
the definition “superficial loss” in section 54) of the taxpayer, the amount of the 
loss that was, by virtue of the acquisition by the taxpayer of the property, a su- 
perficial loss of any taxpayer; 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1); IT-456R: Capital property — some adjustments to cost base. 


(f.1) [property disposed of at loss by other corpora- 
tion] — where the taxpayer is a taxable Canadian corporation 
and the property was disposed of by another taxable Canadian 
corporation to the taxpayer in circumstances such that 


(i) paragraph (f.2) does not apply to increase the adjusted 
cost base to the other corporation of shares of the capital 
stock of the taxpayer, and 


(ii) the capital loss from the disposition was deemed by para- 
graph 40(2)(e.1) (or, where the property was acquired by the 
taxpayer before 1996, by paragraph 40(2)(e) or 85(4)(a) as 
those paragraphs read in their application to property ac- 
quired before April 26, 1995) to be nil, 


the amount that would otherwise have been the capital loss from 
the disposition; 


Related Provisions: 53(1)(f.11) — Alternative addition to ACB on dispositions 
subject to para. 40(2)(e.1); 142.4(1)“tax basis”(h) — Disposition of specified debt obli- 
gation by financial institution. 


History: Para. 53(1)(f.1) amended by 1998, c. 19, subsec. 94(1), applicable, subject to 
s. 247 of 1998, c. 19 (grandfathering rule reproduced after s. 260), to dispositions of 
property that occur after April 26, 1995. The para. formerly read: 


(f.1) where the taxpayer is a taxable Canadian corporation and the property was 
disposed of by another taxable Canadian corporation to the taxpayer in circum- 
stances such that paragraph (f.2) does not apply so as to increase the adjusted 
cost base to the other corporation of shares of the capital stock of the taxpayer 
and the capital loss from the disposition was deemed by paragraph 40(2)(e) or 
(e.1) or 85(4)(a) to be nil, the amount that would otherwise have been the capital 
loss from the disposition; 


Advance Tax Rulings: ATR-S7: Transfer of property for estate planning purposes; 
ATR-66: Non-arm’s length transfer of debt followed by a winding-up and a sale of 
shares. 


(f.11) [property disposed of at loss by other person] — 
where the property was disposed of by a person (other than a 
non-resident person or a person exempt from tax under this Part 
on the person’s taxable income) or by an eligible Canadian part- 
nership (as defined in subsection 80(1)) to the taxpayer in cir- 
cumstances such that 


(1) paragraph (f.1) does not apply to increase the adjusted 
cost base to the taxpayer of the property, 


(11) paragraph (f.2) does not apply to increase the adjusted 
cost base to that person of shares of the capital stock of the 
taxpayer, and 


(111) the capital loss from the disposition was deemed by par- 
agraph 40(2)(e.1) (or, where the property was acquired by 
the taxpayer before 1996, by paragraph 85(4)(a) as it read in 
its application to property acquired before April 26, 1995) to 
be nil, 


the amount that would otherwise be the capital loss from the 
disposition; 
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History: Para. 53(1)(f.11) amended by 1998, c, 19, subsec. 94(1), applicable, subject 
to s. 247 of 1998, c. 19 (grandfathering rule reproduced after s. 260), to dispositions of 
property that occur after April 26, 1995. The para. formerly read: 


(f.11) where the property was disposed of by a person (other than a non-resident 
person or a person exempt from tax under this Part on the person’s taxable in- 
come) or by:an eligible Canadian partnership (within the meaning assigned by 
subsection 80(1)) to the taxpayer in circumstances such that paragraph (f.1) does 
not apply so as to increase the adjusted cost base to the taxpayer of the property, 
paragraph (f.2) does not apply so as to increase the adjusted cost base to that 
person of shares of the capital stock of the taxpayer and the capital loss from the 
disposition was deemed by paragraph 40(2)(e.1) or 85(4)(a) to be nil, the amount 
that would otherwise be the capital loss from the disposition; 


(£12) [commercial obligation owing to taxpayer] — 
where the property is a particular commercial obligation (in this 
paragraph having the meaning assigned by subsection 80(1)) 
payable to the taxpayer as consideration for the settlement or ex- 
tinguishment of another commercial obligation payable to the 
taxpayer and the taxpayer’s loss from the disposition of the other 
obligation was reduced because of paragraph 40(2)(e.2), the pro- 
portion of the reduction that the principal amount of the particu- 
lar obligation is of the total of all amounts each of which is the 
principal amount of a commercial obligation payable to the tax- 
payer as consideration for the settlement or extinguishment of 
that other obligation; 


(f.2) [share, after transfer of other shares to corpora- 
tion] — where the property is a share, any amount required by 
paragraph 40(3.6)(b) (or, where the property was acquired by 
the taxpayer before 1996, by paragraph 85(4)(b) as it read in its 
application to property disposed of before April 26, 1995) to be 
added in computing the adjusted cost base to the taxpayer of the 
share; 


Related Provisions: 53(1)(f.1), (f.11) — Para. (f.2) takes precedence over (f.1) and 


Gata: 


History: Para. 53(1)(f.2) amended by 1998, c. 19, subsec. 94(2), applicable, subject to 
s. 247 of 1998, c. 19 (grandfathering rule reproduced after s. 260), to dispositions of 


property that occur after April 26, 1995. The para. formerly read: 


(f.2) where the property is a share of the capital stock of a corporation, any 
amount required by paragraph 85(4)(b) to be added in computing the adjusted 
cost base to the taxpayer of the share; 


Para, 53(1)(f.1) amended and paras. (f.11) and (f.12) added by 1995, c. 21, subsec. 
17(1), applicable to taxation years that end after February 21, 1994. Para. 53(1)(f.1) 


formerly read: 


(f.1) where the property has been disposed of by a taxable Canadian corporation 
to the taxpayer, and the taxpayer is a taxable Canadian corporation, in circum- 
stances such that paragraph 85(4)(b) does not apply so as to increase the adjusted 
cost base to the corporation of shares of the capital stock of the taxpayer, and the 
corporation’s capital loss from the disposition has been deemed by paragraph 
40(2)(e) or 85(4)(a) to be nil, the amount that would otherwise have been the 
corporation’s capital loss from the disposition; 


Interpretation Bulletins: IT-456R: Capital property — some adjustments to cost 


base. 


(g) [bond, mortgage, etc.] — where the property is a bond, 
debenture, bill, note, mortgage, hypothecary claim or similar ob- 
ligation, the amount, if any, by which the principal amount of 
the obligation exceeds the amount for which the obligation was 
issued, if the excess was required by subsection 16(2) or (3) to 
be included in Computing the income of the taxpayer for a taxa- 
tion year commencing before that time; 


History: Para. 53(1)(g) amended to add “hypothecary claim” and to replace “such ex- 
cess” with “the excess” by 2001, c. 17, s. 206, in force June 14, 2001. 


(g.1) [indexed debt obligation] — where the property is an 
indexed debt obligation, any amount determined under subpara- 
graph 16(6)(a)(i) in respect of the obligation and required to be 
included in computing the taxpayer’s income for a taxation year 
beginning before that time; 


Related Provisions: 53(2)(1.1) — Reduction in adjusted cost base — indexed debt 


obligation. 


History: Para. 53(1)(g.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 15(2), 


applicable with respect to indexed debt obligations issued after October 16, 1991. 


(h) [land] — where the property is land of the taxpayer, any 
amount paid by the taxpayer or by another taxpayer in respect of 
whom the taxpayer was a person, corporation or partnership de- 
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scribed in subparagraph (b)(i), (ii) or (iii) of the definition “in- 
terest on debt relating to the acquisition of land” in subsection 
18(3), after 1971 and before that time pursuant to a legal obliga- 
tion to pay } 


(i) interest on debt relating to the acquisition of land (within 
the meaning assigned by subsection 18(3)), or 


(ii) property taxes (not including income or profits taxes or 
taxes imposed by reference to the transfer of property) paid 
by the taxpayer in respect of the property to a province or to 
a Canadian municipality 


to the extent that the amount was, because of subsection 18(2), 


(iii) not deductible in computing the taxpayer’s income from 
the land or from a business for any taxation year beginning 
before that time, or 


(iv) not deductible in computing the income of the other tax- 
payer and was not included in or added to the cost to the 
other taxpayer of any property otherwise than because of 
subparagraph (d.3) or subparagraph (e)(xi); 


Related Provisions: 43.1(2) — Life estates in real property; 53(1)(d.3) — Where 
land owned through a corporation. 


History: The portion of para. 53(1)(h) after subpara. (ii) amended by 1999, c. 22, sub- 
sec. 14(3), applicable after February 23, 1998. That portion formerly read: 


to the extent that that amount was neither deductible because of subsection 
18(2) in computing the taxpayer’s income from the land or from a business for 
any taxation year beginning before that time nor in computing the income of 
another person in respect of whom the taxpayer was a person, corporation or 
partnership described in subparagraph (b)(i), (ii) or (iii) of the definition “interest 
on debt relating to the acquisition of land” in subsection 18(3), and was not in- 
cluded in or added to the cost to that other person of any property otherwise than 
because of paragraph (d.3) or subparagraph (e)(xi); 


Subpara. 53(1)(h)(i) substituted by 1994, c. 7, Sch. HI (1991, c. 49), subsec. 30(3), ap- 
plicable to 1988 et seg. Subpara. 53(1)(h)() formerly read: 


(i) interest on debt relating to the acquisition of land, or an amount payable by 
the taxpayer for the land, or 


That portion of para. 53(1)(h) following subpara. (11) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 30(4), applicable to 1988 et seg. That portion formerly read: 


to the extent that that amount was not deductible by reason of subsection 18(2) 
in computing the taxpayer’s income from the land or from a business for any 
taxation year commencing before that time or, by reason of subsection 18(3), in 
computing the income of another taxpayer in respect of whom the taxpayer was 
a person, corporation or partnership described in subparagraph (b)(i), (ii) or (iil) 
of the definition “interest on debt relating to the acquisition of land” in subsec- 
tion 18(3), where that amount was not included in the cost to that other taxpayer 
of any property other than by reason of paragraph (d.3) or subparagraph (e)(xi); 


Interpretation Bulletins: IT-456R: Capital property — some adjustments to cost 
base. 


(i) [land used in farming] — where the property is land used 
in a farming business carried on by the taxpayer, an amount in 
respect of each taxation year ending after 1971 and commencing 
before that time, equal to the taxpayer’s loss, if any, for that year 
from the farming business, to the extent that the loss 


(i) was not, by virtue of section 31, deductible in computing 
the taxpayer’s income for that year, 


(ii) was not deducted in computing the taxpayer’s taxable in- 
come for the taxation year in which the taxpayer disposed of 
the property or any preceding taxation year, 


(iii) did not exceed the total of 


(A) taxes (other than income or profits taxes or taxes im- 
posed by reference to the transfer of the property) paid by 
the taxpayer in that year or payable by the taxpayer in 
respect of that year to a province or a Canadian munici- 
pality in respect of the property, and 

(B) interest, paid by the taxpayer in that year or payable 
by the taxpayer in respect of that year, pursuant to a legal 
obligation to pay interest on borrowed money used to ac- 
quire the property or on any amount as consideration pay- 
able for the property, 


to the extent that those taxes and interest were included in 
computing the loss, and 


Subdivision c — Taxable Capital Gains 


(iv) did not exceed the remainder obtained when 


(A) the total of each of the taxpayer’s losses from the 
farming business for taxation years preceding that year (to 
the extent that they are required by this paragraph to be 
added in computing the taxpayer’s adjusted cost base of 
the property), 


is deducted from 


(B) the amount, if any, by which the taxpayer’s proceeds 
of disposition of the property exceed the adjusted cost 
base to the taxpayer of the property immediately before 
that time, determined without reference to this paragraph; 


Related Provisions: 96(1)(e) — Partnerships — gains to be computed without refer- 
ence to para. 53(1)(i);' 101 — Corresponding rule for partnerships; 111(1)(c), (d) — 
Farming loss carryovers; 111(3)— Limitations on deductibility of loss carryover; 
111(6) — Limitation. 

Interpretation Bulletins: IT-232R2: Non-capital losses, net capital losses, restricted 
farm losses, farm losses and limited partnership losses — their composition and de- 
ductibility in computing taxable income. 


(j) share or fund unit taxed as stock option benefit — if 
the property is a security (within the meaning assigned by sub- 
section 7(7)) and, in respect of its acquisition by the taxpayer, a 
benefit was deemed by section 7 to have been received in any 
taxation year that ends after 1971 and begins before that time by 
the taxpayer or by a person that did not deal at arm’s length with 
the taxpayer or, if the security was acquired after February 27, 
2000, would have been so deemed if section 7 were read without 
reference to subsections 7(1.1) and (8), the amount of the benefit 
that was, or would have been, so deemed to have been received; 


Related Provisions: 7(1.6), 128.1(4)(d.1) — Effect of emigration on disposition of 
share or fund unit; 49(3)(b) — Where option to acquire exercised. 


History: Para. 53(1)(j) amended by 2001, c. 17, subsec. 36(2), applicable after 1999. 
The para. formerly read: 
(j) if the property is a share or unit and, in respect of its acquisition by the tax- 
payer, a benefit was deemed by section 7 to have been received in any taxation 
year that ends after 1971 and begins before that time by the taxpayer or by a 
person that did not deal at arm’s length with the taxpayer, the amount of the 
benefit so deemed to have been received; 


Para. 53(1)G) amended by 1999, c. 22, subsec. 14(4), applicable in computing the ad- 
justed cost base of a share acquired after 1984 and of a unit acquired after February 
1998. The para. formerly read: 


(j) [share taxed as stock option benefit] — where the property is a share and, 
in respect of its acquisition by the taxpayer, a benefit was deemed by section 7 to 
have been received in any taxation year ending after 1971 and commencing 
before that time by the taxpayer or by a person that did not deal at arm’s length 
with the taxpayer, the amount of the benefit so deemed to have been received; 


Selected Cases [para. 53(1)(j)]: Mansfield y. R., [1983] C.T.C. 97 (FCTD); aff’d 
[1984] C.T.C. 547 (FCA); leave to appeal to SCC refused (1985), 58 N.R. 237 (Deben- 
tures converted into common shares constitute conferred employment benefit; value 
added to adjusted cost base). 


Interpretation Bulletins: IT-96R6: Options to acquire shares, bonds or debentures 
and by trusts to acquire trust units; IT-113R4: Benefits to employees — stock options. 


I.T. Technical News: 19 (Disposition of identical properties acquired under a section 
7 securities option). 


(k) [expropriation asset] — where the property is an expro- 
priation asset of the taxpayer (within the meaning assigned by 
section 80.1) or an asset of the taxpayer assumed for the pur- 
poses of that section to be an expropriation asset thereof, any 
amount required by paragraph 80.1(2)(b) to be added in comput- 
ing the adjusted cost base to the taxpayer of the asset; 


Related Provisions: 53(2)(n) — Reduction in ACB of expropriation asset. 
(1) [interest in related segregated fund trust] — where 


the property is an interest in a related segregated fund trust re- 
ferred to in section 138.1, 


(i) each amount deemed by paragraph 138.1(1)(f) to be an 
amount payable to the taxpayer before that time in respect of 
that interest, 


(ii) each amount required by subparagraph 138.1(1)(g)(ii) to 
be added before that time in respect of that interest, 


ou 


S. 53(1)(n) 


(1ii) each amount in respect of that interest that is a capital 
gain deemed to have been allocated under subsection 
138.1(4) to the taxpayer before that time, and 


(iv) each amount in respect of that interest that before that 
time was deemed by subsection 138.1(3) to de a capital gain 
of the taxpayer; 


Related Provisions: 53(2)(q) — Deductions from ACB of related segregated fund 
trust; 138.1(5) — ACB of property in related segregated fund trust. 


I.T. Application Rules: 26(4) (property owned since before 1972). 


(m) [offshore investment fund property] — where the pro- 
perty is an offshore investment fund property (within the mean- 
ing assigned by subsection 94.1(1)), 


(i) any amount included in respect of the property by virtue 
of subsection 94.1(1) in computing the taxpayer’s income for 
a taxation year commencing before that time, or 


(ii) where the taxpayer is a controlled foreign affiliate (within 
the meaning of subsection 95(1)), of a person resident in 
Canada, any amount included in respect of the property in 
computing the foreign accrual property income of the con- 
trolled foreign affiliate by reason of the description of C in 
the definition “foreign accrual property income” in subsec- 
tion 95(1) for a taxation year commencing before that time; 


Proposed Amendment — 53(1)(m), (m. 1) 


(m) [interest in foreign investment entity or pre-2003 
offshore investment fund property] — any amount in- 
cluded i in respect of the property 


_ @i in computing the foreign accrual property. income of the 
taxpayer because of the description of C in the definition 
“foreign accrual property income” in subsection 95(1) (as 
that definition read for taxation years that began before 
2003) for a taxation year of the peepee! hat i hesan both, 

_ before that time and before 2003, 


Wi under subsection 94. iq) (as that ee vende in its 
application to taxation years: that began before 2003) in 
computing the taxpayer’s income for a taxation year that 
began both before that time and before 2003, or 


_ ii) under subsection 94.1(4) in computing the taxpayer’s 
income for a taxation year that began before, or includes, 
that time; 


(m.1) [interest in foreign investment entity] — any 
amount required by subsection 94.2(12) or 94.3(5) to be added 
at or before that time in computing the adjusted cost base to 
the taxpayer of the property; 
Application: The July 18, 2005 draft legislation (Part {— NRTs and FIEs), subsec. 
8(2), will amend para. 53(1)(m) to read as above, and add para. (m.1), applicable to 
taxation years that begin after 2002. 
Technical Notes: Paragraph 53(1)(m) provides for an addition in computing the 
ACB to a taxpayer of “offshore investment fund property to which existing section 
94.1 applies. Paragraph 53(1)(m) is amended to ensure that the historical ACB addi- 
tions are mainiaines. ons the replacement of the rules in existing section 
94.1. 
Paragraph 53¢1)(En) is “also amended to 1 provide, for an ACB addition in computing 
the ACB to a taxpayer of a property in respect of which new subsection 94.1(4) has 
applied to include in respect of the property an amount in computing the taxpayer’s 
income for a taxation year. For more information, see the commentary on section 
94.1. 
Parseraph 53(1)(m.1) is introduced to provide for the ACB additions conten plaid 
by new subsections 94.2(12) and 94. 35). For more information, see the commentary 
on those subsections. 


(n) [Surveying and valuation costs] — the reasonable costs 
incurred by the taxpayer, before that time, of surveying or valu- 
ing the property for the purpose of its acquisition or disposition 
(to the extent that those costs are not deducted by the taxpayer in 
computing the taxpayer’s income for any taxation year or attrib- 
utable to any other property); 


Related Provisions: 20(1)(dd)— Deduction for site investigation expenses; 
40(1)(a)(i), (b)(i) — Expenses of disposition deductible in computing gain or loss. 


S. 53(1)(n) 


Interpretation Bulletins: IT-407R4: Dispositions of cultural property to designated 

Canadian institutions. 
(o) [real property — remainder interest] — where the pro- 
perty is real property of the taxpayer, any amount required by 
paragraph 43.1(2)(b) to be added in computing the adjusted cost 
base to the taxpayer of the property; 

History: Para. 53(1)(0) added by 1994. c. 7, Sch. VII (1993, c. 24), subsec. 15(3), 

applicable in computing the adjusted cost base of property after December 20, 1991. 
(p) [flow-through entity after 2004] — where the time is af- 
ter 2004 and the property is an interest in or a share of the capi- 
tal stock of a flow-through entity (within the meaning assigned 
by subsection 39.1(1)), the amount determined by the formula 

B 


NX == 
Cc 


where 


A is the amount, if any, that would, if the definition “exempt 
capital gains balance” in subsection 39.1(1) were read with- 
out reference to “that ends before 2005”, be the taxpayer’s 
exempt capital gains balance in respect of the entity for the 
taxpayer’s 2005 taxation year, 


B is the fair market value at that time of the property, and 


C is the fair market value at that time of all the taxpayer’s inter- 
ests in or shares of the capital stock of the entity; 
Related Provisions: 53(1)(r) — Increase in ACB before 2005. 
History: Para. 53(1)(p) added by 1995, c. 3, subsec. 14(3), applicable to 1994 er seq. 


(q) [history preservation rules — debt forgiveness] — 
any amount required under paragraph (4)(b), (5)(b), (6)(), 
47(1)(d), 49(3.01)(b), 51(1)(d.2), 86(4)(b) or 87(65.1)(b) or 
(6.1)(b) to be added in computing the adjusted cost base to the 
taxpayer of the property; and 
History: Para. 53(1)(q) added by 1995, c. 21, subsec. 17(2), applicable to taxation 
years that end after February 21, 1994. 
(r) [flow-through entity before 2005] — where the time is 
before 2005, the property is an interest in, or a share of the capi- 
tal stock of, a flow-through entity described in any of paragraphs 
(a) to (f) of the definition “flow-through entity” in subsection 
39.1(1) and immediately after that time the taxpayer disposed of 
all of the taxpayer’s interests in, and shares of the capital stock 
of, the entity, the amount determined by the formula 
B 


AxXx= 
(© 


where 


A is the amount, if any, by which the taxpayer’s exempt capital 
gains balance (as defined in subsection 39.1(1)) in respect of 
the entity for the taxpayer’s taxation year that includes that 
time exceeds the total of all amounts each of which is 


(i) the amount by which a capital gain is reduced under 
section 39.1 for the year because of the taxpayer’s exempt 
capital gains balance in respect of the entity, or 


(ii) twice an amount by which a taxable capital gain, or 
the income from a business, is reduced under section 39.1 
for the year because of the taxpayer’s exempt capital 
gains balance in respect of the entity, 


Bis the fair market value at that time of the property, and 


C is the fair market value at that time of all the taxpayer’s inter- 
ests in, and shares of the capital stock of, the entity. 


Proposed Amendment — 53(1)(r) 
Letter from Dept. of Finance, June 13, 2003: 
Dear [xxx] _ oo 


% 


Thank you for your letter dated April 10, 2002, concerning paragraph 53(1)(1) of the 
Income Tax Act (the “Act’) and its application in respect of an employee trust. 

Paragraph 53(1)(r) of the Act was added as a consequence of the elimination of the 
$100,000 lifetime capital gains exemption for gains that are realized after February 22, 
1994 and the introduction of a mechanism in subsection 110.6(19) of the Act for recog- 
nizing gains accrued to the end of that day. Where an individual recognized a capital 
gain accrued to that time on a share or other interest in a flow-through entity (as de- 
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ct), the amount of the gain is credited to. 
ividual’s exempt capital gains balance in respe 
against this account to reduce gains that are flo 
sntity for taxation years that end before 2005 or that are realiz 
ares or other interests in the entity for those years. 


on disposi 
Where an individua disposes of all shares or other interest in an entity described in any 
of paragraphs (a) to (f) of the flow-though entity definition, paragraph 53(1)(2) of the 
Act increases the individual’s adjusted cost base of each share or interest by a pro rata 
portion of the amount of the individual's unused exempt capital gains balance in re- 
spect of the entity. Paragraph 53(1)(r) of the . benefits individuals in circumstances 
in which their interest in a flow-through enti in value since February 22, 
In your letter, you have requested tl 
include a reference to a flow-through entity 
“flow-through” entity in subsection 39.1(1) | 
to hold shares of a corporation for the benefit 


1 (h) of the definition 
maintained primarily 
empl ‘the corporation). 
In your letter, you have also requested that paragraph 53(1)(r) of the Act be amended to 
provide that where the fair market value of a particular interest in an entity is nil, the 
fair market value of the particular interest be deemed to be $1 to permit a calculation to 
be made under the formula in paragraph 53(1)(r) of the Act where the fair market value 
of all the interests in an entity is nil at the time of disposition. ee 


spective, it appears appropriate to permit a trust described in para- 
tion “flow-through entity” in subsection 39.1(1) of the Act to 
nent to the cost base in paragraph 53(1)(r) of the A nse- 
. recommend to the Minister of Finance that an a 
53(1)(r) of the Act to add a reference to an entity describe 
paragraph (h) definition “flow-through entity” in subsection 39.1(1) of the A 
We understand that this particular issue arises, in the context of your client, with re- 
spect to a disposition occurring in 2002; accordingly it will be recommended that this 
amendment apply to dispositions of shares or interests that occur after 2001. — 


It also seems appropriate to provide that, for the purpose of the calculation in paragraph | 
53(1)(x) of the Act, where the fair market value of all the interests in an entity is nil at 
the time of disposition, the fair market value of each interest in the entity be deemed to 
be $1 and a recommendation to that effect will also be put forward. : a 
Of course, I can offer no assurance that the Minister of Finance will agree with the 
recommendations that [ have described. Nonetheless, I hope that this statement of our 
position is helpful. 


Thank you for bringing this matter to our attention 
Yours sincerely, 


Brian Emewein : : 

Director, Tax Legislation Division, Tax Policy Branch 
Related Provisions: 39.1(7) — Nil exempt capital gains balance; 53(1)(p) — In- 
crease in ACB after 2004. 
History: Subpara. (ii) of the description of A in para. 53(1)(r) amended by replacing 
the reference to the expression “‘/3 of” with a reference to the word “twice”, by 2001, c. 
17, subsec. 36(3), applicable to taxation years that end after February 27, 2000 except 
that, in applying para. 53(1)(r) for those years in respect of a taxpayer’s interest in an 
entity, where a taxation year of the entity that includes February 28, 2000 or October 
17, 2000, or began after February 28, 2000 and ended before October 17, 2000, ends in 
the taxpayer’s taxation year, the reference to the word “twice” shall be read as a refer- 
ence to the expression “the fraction that is the reciprocal of the fraction in para. 38(a), 
as amended by 2001, c. 17, that applies in respect of the entity for its taxation year, 
multiplied by”. 


Para. 53(1)(r) added by 1998, c. 19, subsec. 94(3), applicable to 1994 er seq. 


(1.1) Deemed contribution of capital — For the purposes of 
paragraph (1)(c), where there has been a disposition of property 
before May 7, 1974, and 


(a) the taxpayer and the corporation referred to in that paragraph 
have made an election under section 85 in respect of that pro- 
perty, and 

(b) the consideration received by the taxpayer for the property 
did not include shares of the capital stock of the corporation, 


the disposition of property shall be deemed to be a contribution of 
capital equal to the amount, if any, by which 


(c) the amount that the taxpayer and the corporation have agreed 
on in the election 


exceeds 
(d) the fair market value at the time of the disposition of any 


consideration received by the taxpayer for the property so dis- 
posed of. 


Interpretation Bulletins: IT-456R: Capital property — some adjustments to cost 
base. 


py) 


Subdivision c — Taxable Capital Gains S. 53(2)(c)(i.2) 


(2) Amounts to be deducted [from ACB] — In computing the 
adjusted cost base to a taxpayer of property at any time, there shall 
be deducted such of the following amounts in respect of the pro- 
perty as are applicable: 


(a) [Share] — where the property is a share of the capital stock 
of a corporation resident in Canada, 


(i) any amount received by the taxpayer after 1971 and 
before that time as, on account or in lieu of payment of, or in 
satisfaction of, a dividend on the share (other than a taxable 
dividend or a dividend in respect of which the corporation 
paying the dividend has elected in accordance with subsec- 
tion 83(2) or (2.1) in respect of the full amount thereof), 


(ii) any amount received by the taxpayer after 1971 and 
before that time on a reduction of the paid-up capital of the 
corporation in respect of the share, except to the extent that 
the amount is deemed by subsection 84(4) or (4.1) to be a 
dividend received by the taxpayer, 


(iii) any amount required to be deducted before that time 
under section 84.1 of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, as it applied before May 
23, 1985 in computing the adjusted cost base to the taxpayer 
of the share, 


(iv) any amount, to the extent that such amount is not pro- 
ceeds of disposition of a share, received by the taxpayer 
before that time that would, but for subsection 84(8), be 
deemed by subsection 84(2) to be a dividend received by the 
taxpayer, and 


(v) any amount required by paragraph 44.1(2)(b) to be de- 
ducted in computing the adjusted cost base to the taxpayer of 
the share; 

Related Provisions: 40(2)(h), (i) — Limitation on capital loss on certain shares: 


52(8) — Cost to non-resident of share of corporation that becomes resident in Canada: 
91(6) — Amounts deductible in respect of dividends received. 


History: Para. 53(2)(a)(v) added by 2001, c. 17, subsec. 36(4), applicable to disposi- 
tions that occur after February 27, 2000. 


Subpara, 53(2)(a)(ii) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 30(5), to 
add reference to subpara. 84(4.1), applicable for the purpose of computing the adjusted 
cost base of any share after 1989. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-456R: Capital property — some adjustments to cost 
base. 


Advance Tax Rulings: ATR-54: Reduction of paid-up capital. 


(b) [Share of non-resident corporation] — where the pro- 
perty is a share of the capital stock of a corporation not resident 
in Canada, 


(i) any amount required by paragraph 80.1(4)(d) or section 
92 to be deducted in computing the adjusted cost base to the 
taxpayer of the share, and 


(ii) any amount received by the taxpayer after 1971 and 
before that time on a reduction of the paid-up capital of the 
corporation in respect of the share; 


Related Provisions: 52(8) — Cost to non-resident of share of corporation that be- 
comes resident in Canada; 56(6)—-(9) — Whether control acquired. 


(b.1) [capital interest in non-resident trust] — where the 
property is a capital interest of the taxpayer in a trust to which 
paragraph 94(1)(d) applies, any amount required by paragraph 
94(5)(b) to be deducted in computing the adjusted cost base to 
the taxpayer of the interest; 


_ Proposed Amendment — 53(2)(b.1) 


(b.1) [capital interest in pre-2003 non-resident 
trust] — any amount required by paragraph 94(5)(b) (as that 
paragraph read in its application to taxation years that include 
_ December 31, 2000) to be deducted in computing the adjusted 
cost base to the taxpayer of the property; 


son ot | ; 


Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), subsec. 
8(3), will amend para, 53(2)(b.1) to read as above, applicable to taxation years that 
begin after 2002,andto =———™S SS 4 
* (a) taxation years of a taxpayer that begin after 2000 if a trust, in which the 
taxpayer had a capital interest at any time in 2001, makes a valid election under 
para. (a) of the Application of the amendment to s, 94; and 
_ (b) taxation years of a taxpayer that begin after 2001 if a trust, in which the 
_ taxpayer had a capital interest at any time in 2002, makes a valid election under 
para. (a) or (b) of the Application of the amendment to s. 94. _ 
Technical Notes: Paragraph 53(2)(b.1), applied together with existing paragraph 
94(5)(b), provides for a deduction in computing the ACB to a taxpayer of the tax- 
payer’s capital interest in a trust to which existing paragraph 94(1)(d) applies. Para- 
graph 53(1)(b.1) is amended to ensure that historical ACB deductions are miain- 
od, notwi i replacement of the rules in existing section 94. _ 


This amendment applies to taxation years that begin after 2002. It also applies to - 

taxpayer that begin L : 

ter 2000 if a trust, in which the taxpayer had a capital interest at any time in 

___ 2001, makes a valid election under the coming-into-force provision for new sec- 
tion 94, and - 2. 


* after 2001 if a trust, in which the taxpayer had a capital interest at any time in 
2002, makes a valid election und r the coming-into-force provision for new sec- 


Because of the possibility of such an election, amended paragraph 53(2)(b.1) refers 
to paragraph 94(5)(b) as it read for taxation years that include December 31, 2000. 


(b.2) [property of corporation after change in con- 
trol] — where the property is property of a corporation control 
of which was acquired by a person or group of persons at or 
before that time, any amount required by paragraph 111(4)(c) to 
be deducted in computing the adjusted cost base of the property; 


Related Provisions: 142.4(1)‘tax basis”(q) — Disposition of specified debt obliga- 
tion by financial institution; 256(6)-(9) — Whether control acquired. 


(c) [partnership interest] — where the property is an interest 
in a partnership, 


(i) an amount in respect of each fiscal period of the partner- 
ship ending after 1971 and before that time, equal to the total 
of amounts each of which is the taxpayer’s share (other than 
a share under an agreement referred to in subsection 96(1.1)) 
of any loss of the partnership from any source for that fiscal 
period, computed as if this Act were read without reference 
to 


(A) the fractions set out in subsection 14(5), paragraph 
38(b) and in the formula in paragraph 14(1)(b), 


(A.1) paragraph 18(1)(1.1), 


(A.2) the description of C in the formula in paragraph 
14(1)(b), 


(B) paragraphs 12(1)(0) and (z.5), 18(1)(m) and 
20(1)(v.1), section 31, subsection 40(2), section 55 and 
subsections 69(6) and (7) of this Act and paragraphs 
20(1)(gg) and 81(1)(r) and (s) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, and 


(C) subsections 100(4) and 112(3.1), and subsection 
112(4.2) as it read in its application to dispositions of pro- 
perty that occurred before April 27, 1995, 


except to the extent that all or a portion of such a loss may 
reasonably be considered to have been included in the tax- 
payer’s limited partnership loss in respect of the partnership 
for the taxpayer’s taxation year in which that fiscal period 
ended, 


(i.1) an amount in respect of each fiscal period of the partner- 
ship ending before that time that is the taxpayer’s limited 
partnership loss in respect of the partnership for the taxation 
year in which that fiscal period ends to the extent that such 
loss was deducted by the taxpayer in computing the tax- 
payer’s taxable income for any taxation year that commenced 
before that time, 

(1.2) any amount deemed by subsection 40(3.12) to be a loss 
of the taxpayer for a taxation year from a disposition before 
that time of the property, 
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(i.3) if at that time the property is not a tax shelter investment 
as defined by section 143.2 and the taxpayer would be a 
member, described in subsection 40(3.1), of the partnership 
if the fiscal period of the partnership that includes that time 
ended at that time, the unpaid principal amount of any in- 
debtedness of the taxpayer for which recourse is limited, ei- 
ther immediately or in the future and either absolutely or 
contingently, and that can reasonably be considered to have 


been used to acquire the property, 


(i.4) if the taxpayer is a member of the partnership who was a 
specified member of the partnership at all times since becom- 
ing a member of the partnership or the taxpayer is at that 
time a limited partner of the partnership for the purposes of 
subsection 40(3.1), the amount 


(A) deducted under subsection 34.2(4) in computing the 
taxpayer’s income for the taxation year in respect of the 
interest, where that time is in the taxpayer’s first taxation 
year in which a qualifying fiscal period (within the mean- 
ing assigned by subsection 34.2(1)) of the business car- 
ried on by the taxpayer as a member of the partnership 
ends and is after the end of that period, and 


(B) where that time is in any other taxation year, deducted 
under subsection 34.2(4) in respect of the interest in com- 
puting the taxpayer’s income for the taxation year preced- 
ing that other year 


unless 


(C) that time is immediately before a disposition of the 
interest and no amount is deductible under subsection 
34.2(4) in respect of the interest in computing the tax- 
payer’s income for the taxation year following the taxa- 
tion year that includes that time, 


(D) the taxpayer has December 31, 1995 income in re- 
spect of the business because of section 34.1, or 


(E) the taxpayer’s partnership interest was held by the 
taxpayer on February 22, 1994 and is an excluded interest 
(within the meaning assigned by subsection 40(3.15)) at 
the end of the fiscal period of the partnership that includes 
that time, 


(ii) an amount in respect of each fiscal period of the partner- 
ship ending after 1971 and before that time, other than a fis- 
cal period after the fiscal period in which the taxpayer ceased 
to be a member of the partnership, equal to the taxpayer’s 
share of the total of 


(A) amounts that, but for paragraph 96(1)(d), would be 
deductible in computing the income of the partnership for 
the fiscal period by virtue of the provisions of the /ncome 
Tax Application Rules relating to exploration and devel- 
opment expenses, 


(B) the Canadian exploration and development expenses 
and foreign resource pool expenses, if any, incurred by 
the partnership in the fiscal period, 


(C) the Canadian exploration expense, if any, incurred by 
the partnership in the fiscal period, 


(D) the Canadian development expense, if any, incurred 
by the partnership in the fiscal period, and 


(E) the Canadian oil and gas property expense, if any, in- 
curred by the partnership in the fiscal period, 


(iii) any amount deemed by subsection 110.1(4) or 118.1(8) 
to have been a gift made, or by subsection 127(4.2) to have 
been an amount contributed, by the taxpayer by reason of the 
taxpayer’s membership in the partnership at the end of a fis- 
cal period of the partnership ending before that time, 


- Proposed Amendment — 53(2)(c)(iii) 


_ (iii) any amount deemed by subsection 110.1(4) or 118.1(8) 
to have been the eligible amount of a gift made, or by sub- 
section 127(4.2) to have been an amount contributed, by 


Income Tax Act, Part I, Division B 


by reason of the taxpayer's members lip in 
partnership at the end of a fiscal period of the partner: 
9 ending efore that time, ee 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 65 
will amend subpara. 53(2)(c)(iii) to read as above, applicable in respect gifts and 
contributions made after December 20, 2002. eC 


Technical Notes: Paragraph 53(2)(c) provides deductions om 7 taxpayer's ad- _ 


justed cost base (“ACB”) of a partnership interest for the purpose of determining its 


r the deduction from the 
on 110.1(4), 118.1(8) 
rty contribution be- 


adjusted cost base. Subparagraph 53(2)(c)(ili). pro 
ACB of a partnership interest of an amount deemec 
or 127(4.2) to have been a charitable donat 
cause of the taxpayer's membership: e 
Subparagraph 53(2)(c)Gii) is amended, con 
tions 110.1(4), 118.1(8) and 127(4.2) and the add bsectior 
gifts made after December 20, 2002. Amended sut 53(2)(c)(iii) refers to 
the “eligible amount” of a gift or contrib ution made b f the taxpayer's mem- 
bership in the partnership. For additional ‘information about eligible amounts, see the 
commentary to new subsections DG ad C2) Hi 


endment of subsec- 
ubsection 24831), for 


(iv) any amount required by section 97 to be deducted before 
that time in computing the adjusted cost base to the taxpayer 
of the interest, 


(v) any amount received by the taxpayer after 1971 and 
before that time as, on account or in lieu of payment of, or in 
satisfaction of, a distribution of the taxpayer’s share (other 
than a share under an agreement referred to in subsection 
96(1.1)) of the partnership profits or partnership capital, 
Selected Cases [subpara. 53(2)(c)(v)]: Stursberg (R.K.G.) v. MNR, [1993] 2 
C.T.C. 76 (FCA) (Transactions resulting in reduction of partner’s share and corre- 
sponding increase of another partner's share was disposition of part of first partner’s 
interest, not distribution of capital). 
(vi) an amount equal to that portion of all amounts deducted 
under subsection 127(5) in computing the tax otherwise pay- 
able by the taxpayer under this Part for the taxpayer’s taxa- 
tion years ending before that time that may reasonably be at- 
tributed to amounts added in computing the investment tax 
credit of the taxpayer by virtue of subsection 127(8), 


(vii) any amount added pursuant to subsection 127.2(4) in 
computing the taxpayer’s share-purchase tax credit for a tax- 
ation year ending before or after that time, 


(viii) an amount equal to 50% of the amount deemed to be 
designated pursuant to subsection 127.3(4) before that time 
in respect of each share, debt obligation or right acquired by 
the partnership and deemed to have been acquired by the tax- 
payer under that subsection, 


(ix) the amount of all assistance received by the taxpayer 
before that time that has resulted in a reduction of the capital 
cost of a depreciable property to the partnership by virtue of 
subsection 13(7.2), 


(x) any amount deductible by the taxpayer under subpara- 
graph 20(1)(e)(vi) in respect of the partnership for a taxation 
year of the taxpayer ending at or after that time, 


(xi) any amount required by paragraph 1 10.6(23)(b) to be de- 
ducted at that time in computing the adjusted cost base to the 
taxpayer of the interest, and 


(xii) any amount payable by the partnership, to the extent 
that the amount is deductible under subsection 20.01(1) in 
computing the taxpayer’s income for a taxation year that be- 
gan before that time; 


Related Provisions: 40(3)—-Deemed gain when ACB becomes negative; 
40(3.13) — Artificial transactions affecting partnership capital; 53(1)(e) — Addition to 
ACB — partnership interest; 66.8(1) — Resource expenses of limited partner; 
70(6)(d.1) — Where transfer or distribution to spouse or trust; 70(9,.2)(c)(iil), 
70(9.3)(e)(iii) — Transfer of family farm corporation or partnership; 80(1)excluded 
obligation”(a)(iii) — Debt forgiveness rules do not apply where amount deducted in 
computing ACB (e.g., under 53(2)(c)(i.3)); 87(2)(e.1), 87(2)(j.6) — Amalgamations; 
96(1.01)(b) — Deemed end of fiscal period when taxpayer ceases to be partner; 
96(1.9) — Foreign trusts and FIEs; 96(2.2)(c) — At-risk amount — amount deducted 
under 53(2)(c)(i.3); 98(1)(c) — Disposition of partnership property; 100(2) — Gain 
from disposition of interest in partnership; 127(12.2) — Investment tax credit; 248(16), 
(16.1) —GST or QST input tax credit/refund and rebate deemed to be assistance; 
248(18), (18.1) —GST or QST—repayment of input tax credit or refund; 
248(30)-(33) — Determination of eligible amount of gift. 
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History: Cls. 53(2)(c)(i)(A) and (A.1) amended, and cl. (A.2) added, by 2001, c. 17, 
subsec. 36(5), applicable in respect of fiscal periods that end after February 27, 2000. 
Cls. 53(2)(c)(i)(A) and (A.1) formerly read: 
(A) the fractions set out in subsection 14(5) and paragraph 38(b), 
(A.1) paragraph 18(1)(1.1), 
Cl. 53(2)c)(ii)(B) amended by the said c. 17, subsec. 36(6), applicable to taxation years 
that begin after 2000. It formerly read: 
(B) the Canadian exploration and development expenses and foreign exploration 
and development expenses, if any, incurred by the partnership in the fiscal 
period, 
Subpara. 53(2)(c)(xii) added by 1999, c. 22, subsec. 14(5), applicable after 1997. 
Cl. 53(2)(c)(i)(C) and subpara. 53(2)(c)(i.3) amended by 1998, c. 19, subsec. 94(4) and 
(5), el. 53(2)(c)(i)(C) applicable after April 26, 1995 and subpara. 53(2)(c)(i.3) applica- 
ble to indebtedness of a taxpayer arising after September 26, 1994, other than indebted- 
ness arising under an agreement in writing entered into by the taxpayer before Septem- 
ber 27, 1994. The cl. and subpara. formerly read: 


(C) subsections 112(3.1) and (4.2), 


(1.3) where at that time the taxpayer would be a member described in subsection 
40(3.1) of the partnership, if the fiscal period of the partnership that includes that 
time ended at that time, the unpaid principal amount of any debt of the taxpayer 
at that time in respect of which recourse against the taxpayer is limited, either 
immediately or in the future and either absolutely or contingently, and that can 
reasonably be considered to have been used to acquire the property, 


Cl. 53(2)(c)(i)(B) amended by 1997, c. 25, subsec. 7(2), applicable for the purpose of 

computing the adjusted cost base of property after 1996. Cl. (i)(B) formerly read: 
(B) paragraphs 12(1)(0), 18(1)(m), 20(1)(v.1), section 31, subsection 40(2), sec- 
tion 55 and subsections 69(6) and (7) of this Act and paragraphs 20(1)(gg) and 
81(1)(2) and (s) of the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, and 

Subpara. 53(2)(c)(i.4) added by 1996, c. 21, s. 12, applicable after 1994. 


Subparas. 53(2)(c)(i.2) and (i.3) added by 1995, c. 3, subsec. 14(4), subpara. (i.2) appli- 
cable after February 21, 1994, and (i.3) applicable to debts entered into by a taxpayer 
after September 26, 1994 other than such a debt entered into pursuant to an agreement 
in writing entered into by the taxpayer before September 27, 1994, 


Subpara. 53(2)(c)(xi) added by 1995, c. 3, subsec. 14(5), applicable to 1994 et seg. 
I.T. Application Rules: 26(9)-(9.4) (where taxpayer became partner before 1972); 
69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-242R: Retired partners; IT-278R2: Death of a partner 
or of a retired partner; IT-338R2: Partnership interests — effects on ACB of admission 
or retirement of a partner (archived); IT-341R3: Expenses of issuing or selling shares, 
units in a trust, interests in a partnership or syndicate, and expenses of borrowing 
money; IT-353R2: Partnership interests — some adjustments to cost base (archived). 


I.T. Technical News: 5 (adjusted cost base of partnership interest): 9 (calculation of 
ACB of a partnership interest). 


Forms: T2065: Determination of adjusted cost base of a partnership interest; T5015: 
Reconciliation of partner’s capital account; T5016: Summary information for tax shel- 
ters that are partnerships or for partnerships that allocated renounced resource expenses 
to their members. 
(d) [part of property retained] — where the property is such 
that the taxpayer has, after 1971 and before that time, disposed 
of a part of it while retaining another part of it, the amount deter- 
mined under section 43 to be the adjusted cost base to the tax- 
payer of the part so disposed of; 
Interpretation Bulletins: IT-200: Surface rentals and farming operations. 


(e) [share acquired before August 1976] — where the pro- 
perty is a share, or an interest in or a right to a share, of the 
capital stock of a corporation acquired before August, 1976, an 
amount equal to any expense incurred by the taxpayer in consid- 
eration therefor, to the extent that the expense was, by virtue of 


Proposed Amendment — 53(2)(e) opening words 


Application: The July 18, 2005 draft legislation (Part 3— bijuralism), subsec. 
215(2), will amend the opening words of subsec. 53(2)(e) by substituting “right to — 
or, for civil law, a right in or to —” for “right to”, to come into force on Royal Assent. 


Technical Notes: See under 12(4), 


(i) paragraph (e) of the definition “Canadian exploration and 
development expenses” in subsection 66(15), a Canadian ex- 
ploration and development expense, 

(ii) paragraph (i) of the definition “Canadian exploration ex- 
pense” in subsection 66.1(6), a Canadian exploration 
expense, 


S. 53(2)(h) 


(ili) paragraph (g) of the definition “Canadian development 
expense” in subsection 66.2(5), a Canadian development ex- 
pense, or 


(iv) paragraph (c) of the definition “Canadian oil and gas 
property expense” in subsection 66.4(5), a Canadian oil and 
gas property expense 

incurred by the taxpayer; 


(f) [consideration from joint exploration corporation] — 
where the property was received by the taxpayer as considera- 
tion for any payment or loan 


(1) made before April 20, 1983 by the taxpayer as a share- 
holder corporation (within the meaning assigned by subsec- 
tion 66(15)) to a joint exploration corporation of the share- 
holder, and 
(ii) described in paragraph (a) of the definition “agreed por- 
tion” in subsection 66(15), 
or the property was substituted for such a property, such portion 
of the payment or loan as may reasonably be considered to be 
related to an agreed portion (within the meaning assigned by 
subsection 66(15)) of the joint exploration corporation’s 
(iii) Canadian exploration and development expenses, 
(iv) Canadian exploration expense, 
(v) Canadian development expense, or 
(vi) Canadian oil and gas property expense, 
as the case may be; 
Related Provisions: 248(5) — Substituted property. 
(f.1) [Share of joint exploration corporation] — where the 
property is a share of the capital stock of a joint exploration cor- 
poration resident in Canada and the taxpayer has, after 1971, 
made a contribution of capital to the corporation otherwise than 
by way of a loan, which contribution was included in computing 
the adjusted cost base of the property by virtue of paragraph 
(1)(c), such portion of the contribution as may reasonably be 
considered to be part of an agreed portion (within the meaning 
assigned by subsection 66(15)) of the corporation’s 
(i) Canadian exploration and development expenses, 
(ii) Canadian exploration expense, 
(ili) Canadian development expense, or 
(iv) Canadian oil and gas property expense, 
as the case may be; 
(f.2) [resource expenses renounced by © joint 
exploration corporation] — any amount required by. para- 
graph 66(10.4)(a) to be deducted before that time in computing 
the adjusted cost base to the taxpayer of the property; 
Advance Tax Rulings: ATR-60: Joint exploration corporations. 
(g) [debt forgiveness] — where section 80 is applicable in re- 
spect of the taxpayer, the amount, if any, by which the adjusted 
cost base to the taxpayer of the property is required in prescribed 
manner to be reduced before that time; 
Regulations: 5400(1)(c)-(e) (prescribed manner). 
(g.1) [history preservation rules — debt forgiveness] — 
any amount required under paragraph (4)(a), (5)(a), (6)(a), 
47(1)(c), 49(3.01)(a), 5101)(d.1), 86(4)(a) or 87(5.1)(a) or 
(6.1)(a) to be deducted in computing the adjusted cost base to 
the taxpayer of the property or any amount by which that ad- 
Justed cost base is required to be reduced because of subsection 
80(9), (10) or (11); 
Related Provisions: 80.03(2), (3) — Gain on subsequent “surrender” of property; 
107(1)(a) — Reduction in gain on disposition of capital interest in trust. 
History: Para. 53(2)(g.1) added by 1995, c. 21, subsec. 17(3), applicable to taxation 
years that end after February 21, 1994. 
Interpretation Bulletins: IT-96R6: Options to acquire shares, bonds or debentures 
and by trusts to acquire trust units. 
(h) [capital interest in trust] — where the property is a capi- 
tal interest of the taxpayer in a trust (other than an interest in a 
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personal trust that has never been acquired for consideration or 
an interest of a taxpayer in a trust described in any of paragraphs 
(a) to (e.1) of the definition “trust” in subsection 108(1)), 


(i) any amount paid to the taxpayer by the trust after 1971 
and before that time as a distribution or payment of capital 
by the trust (otherwise than as proceeds of disposition of the 
interest or part thereof), to the extent that the amount became 
payable before 1988, 


(i.1) any amount that has become payable to the taxpayer by 
the trust after 1987 and before that time in respect of the in- 
terest (otherwise than as proceeds of disposition of the inter- 
est or part thereof), except to the extent of the portion thereof 


(A) that was included in the taxpayer’s income by reason 
of subsection 104(13) or from which an amount of tax 
was deducted under Part XIII by reason of paragraph 
212(1)(c), or 


(B) where the trust was resident in Canada throughout its 
taxation year in which the amount became payable 


(I) that is equal to the amount designated by the trust 
under subsection 104(21) in respect of the taxpayer, 


(II) that was designated by the trust under subsection 
104(20) in respect of the taxpayer, or 


(III) that is an assessable distribution (as defined in 
subsection 218.3(1)) to the taxpayer, 


(ii) an amount equal to that portion of all amounts deducted 
under subsection 127(5) in computing the tax otherwise pay- 
able by the taxpayer under this Part for the taxpayer’s taxa- 
tion years ending before that time that may reasonably be at- 
tributed to amounts added in computing the investment tax 
credit of the taxpayer by virtue of subsection 127(7), 


(iii) any amount added pursuant to subsection 127.2(3) in 
computing the taxpayer’s share-purchase tax credit for a tax- 
ation year ending before or after that time, 


(iv) an amount equal to 50% of the amount deemed to be 
designated pursuant to subsection 127.3(3) before that time 
in respect of each share, debt obligation or right acquired by 
the trust and deemed to have been acquired by the taxpayer 
under that subsection, and 


(v) an amount equal to the amount of all assistance received 
by the taxpayer before that time that has resulted in a reduc- 
tion of the capital cost of a depreciable property to the trust 
by virtue of subsection LS C/E): 


Related Provisions: 53(1)(d.1) — Additions to ACB — capital interest in a trust; 
53(2)(i), (j) — further deduction from ACB of interest in a trust; 87(2)(j.6) — Amalga- 
mations — continuing corporation; 94(3)(a)(iv) [proposed] — Application to trust 
deemed resident in Canada; 104(20)— Designation re non-taxable dividends; 
104(24) — Whether amount payable to beneficiary; 107(1.2) — Fair market value of 
trust interest that is not capital property; 108(6) — Where terms of trust are varied; 
108(7) — Meaning of “acquired for consideration”, 127(12.2) — Interpretation; 
206(1)cost amount” — Cost amount of capital interest in a trust that is foreign pro- 
perty; 248(1)“personal trust’ — Where interest deemed acquired for no consideration; 
248(25.3) —Deemed cost of trust interest; 250(6.1)— Trust that ceases to exist 
deemed resident throughout year. 


History: Subcl. 53(2)(h)(i.1)(B)(IID) added by 2005, c. 19, s. 14, applicable after 2004. 


The opening words of para. 53(2)(h) amended by 2001, c. 17, subsec. 36(7), applicable 
to amounts that become payable after 1999. The opening words formerly read: 


(h) where the property is a capital interest of the taxpayer in a trust (other than an 
interest in a personal trust acquired by the taxpayer for no consideration or an 
interest of the taxpayer in a trust described in any of paragraphs (a) to (d) of the 
definition “trust” in subsection 108(1)), 


Subcl. 53(2)(h)(i.1)(B)(1) amended to replace 1/3 of the amount” with “the amount” by 
the said c. 17, subsec. 36(8), applicable to taxation years that end after February 27, 
2000 except that, in applying the subcl. for those years in respect of a taxpayer’s inter- 
est in a trust, where a taxation year of the trust that includes February 28, 2000 or 
October 17, 2000, or began after February 28, 2000 and ended before October Lis 
2000, ends in the taxpayer’s taxation year, the reference to the expression “that is equal 
to the” shall be read as a reference to the expression “that is equal to the fraction ob- 
tained when | is subtracted from the reciprocal of the fraction in para. 38(a), as 
amended by 2001, c. 17, that applies to the trust for its taxation year, multiplied by”. 


Income Tax Act, Part I, Division B 


Interpretation Bulletins: IT-342R: Trusts: Income payable to beneficiaries; IT- 
381R3: Trusts — capital gains and losses and the flow-through of taxable capital gains 
to beneficiaries; IT-390: Unit trusts — cost of rights and adjustments to cost base 
(archived); IT-456R: Capital property — some adjustments to cost base. 
(i) [capital interest in non-resident trust] — where the 
property is a capital interest in a trust (other than a unit trust) not 
resident in Canada that was purchased after 1971 and before that 
time by the taxpayer from a non-resident person at a time (in this 
paragraph referred to as the “purchase time’) when the property 
was not taxable Canadian property and the fair market value of 
such of the trust property as was 


(i) a Canadian resource property, 
(ii) [Repealed under former Act] 
(iii) an income interest in a trust resident in Canada, 
(iv) taxable Canadian property, or 
(v) a timber resource property 
was not less than 50% of the fair market value of all the trust 
property, that proportion of the amount, if any, by which 
(vi) the fair market value at the purchase time of such of the 
trust properties as were properties described in any of sub- 
paragraphs (i) to (v) 
exceeds 
(vii) the total of the cost amounts to the trust at the purchase 


time of such of the trust properties as were properties de- 
scribed in any of subparagraphs (i) to (v), 
that the fair market value at the purchase time of the interest 1s 
of the fair market value at the purchase time of all capital inter- 
ests in the trust; 


History: The opening words of para. 53(2)(i) and the portion of para. 53(2)(i) after 
subpara. (v) amended by 2001, c. 17, subsecs. 36(9), (10), applicable for the purpose of 
computing the adjusted cost base of property after April 26, 1995. The opening words 
and that portion formerly read: 


(i) where the property is a capital interest in a trust (other than a unit trust) not 
resident in Canada that was purchased after 1971 by the taxpayer from a non- 
resident person at a time when the fair market value of such of the trust property 
as was 


was not less than 50% of the total of 

(vi) the fair market value of all the trust property, and 

(vii) the amount of any money of the trust on hand, 
that proportion of the amount, if any, by which 

(viii) the fair market value at that time of such of the trust property as was 

property described in subparagraphs (i) to (v) 
exceeds 

(ix) the total of the cost amounts to the trust at that time of such of the trust 

properties as were properties described in subparagraphs (1) to (v), 
that the fair market value at that time of the interest is of the fair market value at 
that time of all capital interests in the trust; 
(j) [unit of non-resident unit trust] — where the property is 
a unit of a unit trust not resident in Canada that was purchased 
after 1971 and before that time by the taxpayer from a non-resi- 
dent person at a time (in this paragraph referred to as the 
“purchase time”) when the property was not taxable Canadian 
property and the fair market value of such of the trust property 
as was 

(i) a Canadian resource property, 

(ii) [Repealed under former Act] 

(iii) an income interest in a trust resident in Canada, 

(iv) taxable Canadian property, or 

(v) a timber resource property 


was not less than 50% of the fair market value of all the trust 
property, that proportion of the amount, if any, by which 


(vi) the fair market value at the purchase time of such of the 
trust properties as were properties described in any of sub- 
paragraphs (i) to (v) 
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exceeds Interpretation Bulletins: IT-273R2: Government assistance — general comments. 


(vii) the total of the cost amounts to the trust at the purchase 
time of such of the trust properties as were properties de- 
scribed in any of subparagraphs (i) to (v), 
that the fair market value at the purchase time of the unit is of 
the fair market value at the purchase time of all the issued units 
of the trust; 
History: The opening words of para. 53(2)(j) and the portion of para. 53(2)(j) after 
subpara. (v) amended by 2001, c. 17, subsecs. 36(11), (12), applicable for the purpose 


of computing the adjusted cost base of property after April 26, 1995. The opening 
words and that portion formerly read: 


G) where the property is a unit of a unit trust not resident in Canada that was 
purchased after 1971 by the taxpayer from a non-resident person at a time when 
the fair market value of such of the trust property as was 


was not less than 50% of the total of 
(vi) the fair market value of all the trust property, and 


(vii) the amount of any money of the trust on hand, 


(1) [debt obligation] — where the property is a debt obliga- 


tion, any amount that was deductible by virtue of subsection 


20(14) in computing the taxpayer’s income for any taxation year 
commencing before that time in respect of interest on that debt 
obligation; 

(1.1) [indexed debt obligation] — where the property is an 
indexed debt obligation, 


(1) any amount determined under subparagraph 16(6)(a)(ii) in 
respect of the obligation and deductible in computing the in- 
come of the taxpayer for a taxation year beginning before 
that time, and 


(ii) the amount of any payment that was received or that be- 
came receivable by the taxpayer at or before that time in re- 
spect of an amount that was added under paragraph (1)(g.1) 
to the cost to the taxpayer of the obligation; 


Related Provisions: 53(1)(g.1) — Addition to adjusted cost base — indexed debt 


obligation. 
that proportion of the amount, if any, by which History: Para. 53(2)(1.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 15(4), 
(vili) the fair market value at that time of such of the trust property as was applicable with respect to indexed debt obligations issued after October 16, 1991. 


property described in subparagraphs (1) to (v), 
exceeds 


(ix) the total of the cost amounts to the trust at that time of such of the trust 
properties as were properties described in subparagraphs (i) to (v), 


that the fair market value at that time of the unit is of the fair market value at that 
time of all of the issued units of the trust: 


(m) [amounts deducted from income] — any part of the 
cost to the taxpayer of the property that was deductible (other- 
wise than because of this subdivision or paragraph 8(1)(r)) in 
computing the taxpayer’s income for any taxation year com- 
mencing before that time and ending after 1971; 


History: Para. 53(2)(m) amended by 2002, c. 9, s. 23, applicable after 2001. The para. 


(k) [government assistance received or receivable] — | formerly read: 


where the property was acquired by the taxpayer after 1971, the 
amount, if any, by which the total of 


(1) the amount of any assistance which the taxpayer has re- 


(m) such part of the cost to the taxpayer of the property as was deductible (other- 
wise than by virtue of this subdivision) in computing the taxpayer’s income for 
any taxation year commencing before that time and ending after 1971; 


ceived or is entitled to receive before that time from a gov- | Interpretation Bulletins: IT-350R: Investigation of site; IT-456R: Capital pro- 


ernment, municipality or other public authority, in respect of, 
or for the acquisition of, the property, whether as a grant, 
subsidy, forgivable loan, deduction from tax not otherwise 
provided for under this paragraph, investment allowance or 
as any other form of assistance other than 


(A) an amount described in paragraph 37(1)(d), 
(B) an amount deducted as an allowance under section 65, 


(C) the amount of prescribed assistance that the taxpayer 
has received or is entitled to receive in respect of, or for 
the acquisition of, shares of the capital stock of a pre- 
scribed venture capital corporation or a prescribed labour- 
sponsored venture capital corporation or shares of the 
capital stock of a taxable Canadian corporation that are 
held in a prescribed stock savings plan, or 


(D) an amount included in income by virtue of paragraph 
12(1)(a) or 56(1)(s), and 


(ii) all amounts deducted under subsection 127(5) or (6) in 
respect of the property before that time, 


exceeds such part, if any, of the assistance referred to in subpar- | 1.T. 


agraph (i) as has been repaid before that time by the taxpayer 
pursuant to an obligation to repay all or any part of that 
assistance; 
Related Provisions: 39(13) — Repaid assistance deemed a capital loss; 125.4(5) — 
Canadian film/video credit deemed to be assistance; 125.5(5) — Film/video production 
services credit deemed to be assistance; 127(12.2) — Interpretation; 127.4(1)“net 
cost”’(b) — Labour-sponsored venture capital corporation; 248(16), (16.1) — GST or 
QST input tax credit/refund and rebate deemed to be assistance; 248(18), (18.1) — 
GST or QST — repayment of input tax credit or refund. 
History: Cl. 53(2)(k)(i)(C) substituted by 1994, c. 21, s. 22, applicable to 1991 et seq. 
That cl. formerly read: 


perty — some adjustments to cost base. 


(n) [expropriation asset] — where the property is an expro- 
priation asset of the taxpayer (within the meaning assigned by 
section 80.1) or an asset of the taxpayer assumed for the pur- 
poses of that section to be an expropriation asset thereof, any 
amount required by paragraph 80.1(2)(b) to be deducted in com- 
puting the adjusted cost base to the taxpayer of the asset; 


Related Provisions: 53(1)(k) — Addition to ACB of expropriation asset. 


(o) [right to receive partnership property] — where the 
property is a right to receive partnership property within the 
meaning assigned by paragraph 98.2(a) or 100(3)(a), any 
amount received by the taxpayer in full or partial satisfaction of 
that right; 

(p) [debt owing by corporation] — where the property is a 
debt owing to the taxpayer by a corporation, any amount re- 
quired to be deducted before that time under section 84.1 of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, as it applied before May 23, 1985 or subsection 84.2(2) in 
computing the adjusted cost base to the taxpayer of the debt; 


Application Rules: 69 (meaning of “chapter 148 of ...”). 

(q) [interest in related segregated fund trust] — where 
the property is an interest in a related segregated fund trust re- 
ferred to in section 138.1, 


(1) each amount in respect of that interest that is a capital loss 
deemed to have been allocated under subsection 138.1(4) to 
the taxpayer before that time, and 


(11) each amount in respect of that interest that before that 
time was deemed by subsection 138.1(3) to be a capital loss 
of the taxpayer; 


Related Provisions: 53(1)(1) — Addition to ACB of interest in related segregated 


(C) the amount of any prescribed assistance received by the taxpayer that has fund trust; 138.1(5) — ACB of property in related segregated fund trust. 


been provided in respect of, or for the acquisition of, shares of the capital stock 
of a prescribed venture capital corporation or a prescribed labour-sponsored ven- 
ture capital corporation or shares of the capital stock of a taxable Canadian cor- 
poration that are held in a prescribed stock savings plan, or 
Regulations: 6700, 6700.1 (prescribed venture capital corporation); 6701 (prescribed 
labour-sponsored venture capital corporation): 6702 (prescribed assistance); 6705 (pre- 
scribed stock savings plan). 
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(r) [Repealed under former Act] 
(s) [government assistance — amount elected under 
53(2.1)] — the amount, if any, by which 


(1) the amount elected by the taxpayer before that time under 
subsection (2.1) 


S. 53(2)(s) 


exceeds 


(ii) any repayment before that time by the taxpayer of an 
amount received by the taxpayer as described in subsection 
(2:1) that may reasonably be considered to relate to the 
amount elected where the repayment is made pursuant to a 
legal obligation to repay all or any part of the amount so 
received; 
Related Provisions: 12(1)(t)— Income inclusion — investment tax credit; 
12(1)(x) — Payments as inducement or as reimbursement etc.; 39(13) — Repayment of 
assistance: 40(3) — Deemed capital gain when ACB goes negative; 53(2.1) — Elec- 
tion; 87(2)(j-6) — Amalgamations — continuing corporation. 


interpretation Bulletins: IT-273R2: Government assistance — general comments. 


(t) [right to acquire shares or fund units] — if the pro- 

perty is a right to acquire shares or units under an agreement, 

any amount required by paragraph 164(6.1)(b) to be deducted in 

computing the adjusted cost base to the taxpayer of the right; 
History: Para. 53(2)(t) amended by 1999, c. 22. subsec. 14(6), applicable after Febru- 
ary 1998. The para. formerly read: 

(t) [right to acquire shares] — where the property is a right to acquire shares 


under an agreement, any amount required by paragraph 164(6.1)(b) to be de- 
ducted in computing the adjusted cost base to the taxpayer of the right; 
Para. 53(2)(t) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 15(5), applicable 
after July 13, 1990. j 


I.T. Application Rules: 26(3). 

Interpretation Bulletins: IT-456R: Capital property — some adjustments to cost 

base. 
(u) [non-qualifying real property] — where the property 
was at the end of February 22, 1994 a non-qualifying real pro- 
perty (within the meaning assigned by subsection 110.6(1) as 
that subsection applies to the 1994 taxation year) of a taxpayer, 
any amount required by paragraph 110.6(21)(b) to be deducted 
in computing the adjusted cost base to the taxpayer of the pro- 
perty; and 

History: Para. 53(2)(u) added by 1995, c. 3, subsec. 14(6); applicable to 1994 er seq. 


(v) [excessive capital gains election] — where the tax- 
payer elected under subsection 110.6(19) in respect of the pro- 
perty, any amount required by subsection 110.6(22) to be de- 
ducted in computing the adjusted cost base to the taxpayer of the 
property at that time. 


History: Para. 53(2)(v) added by 1995, c. 3, subsec. 14(6), applicable to 1994 er seq. 


Proposed Addition — 53(2)(w) 


(w) [interest in foreign investment entity] — any amount 
required by subsection 94.2(12), 94.3(5) or 94.4(2) to be de- 
ducted at or before that time in computing the adjusted cost 
base to the taxpayer of the property. 


Application: The July 18. 2005 draft legislation (Part I — NRTs and FIEs), subsec. 
8(4), will add para. 53(2)(w), applicable to taxation years that begin after 2002. 


Technical Notes: Paragraph 53(2)(w) is introduced to provide for the ACB reduc- 
tions contemplated by new subsections 94.2(12), 94.3(5) and 94.4(2). For more infor- 
mation, see the commentary on those subsections. oo : 


1.T. Technical News: 5 (western grain transition payments). 


(2.1) Election — For the purpose of paragraph (2)(s), where in a 
taxation year a taxpayer receives an amount that would, but for this 
subsection, be included in the taxpayer’s income under paragraph 
12(1)(x) in respect of the cost of a property (other than depreciable 
property) acquired by the taxpayer in the year, in the 3 taxation 
years preceding the year or in the taxation year following the year, 
the taxpayer may elect under this subsection on or before the date 
on or before which the taxpayer’s return of income under this Part 
for the year is required to be filed or, where the property is acquired 
in the following year, for that following year, to reduce the cost of 
the property by such amount as the taxpayer specifies, not exceed- 
ing the least of 


(a) the adjusted cost base, determined without reference to para- 
graph (2)(s), at the time the property was acquired, 


(b) the amount so received by the taxpayer, and 
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(c) where the taxpayer has disposed of the property before the 
year, nil. 


Related Provisions: 87(2)(j.6) — Amalgamations — continuing 
220(3.2), Reg. 600(b) — Late filing or revocation of election. 


corporation; 


History: That portion of subsec. 53(2.1) preceding para. (a) substituted by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 15(6), applicable to 1991 e seq. That portion formerly 
read: 


(2.1) For the purposes of paragraph (2)(s), where a taxpayer has in a taxation 
year received an amount that would, but for this subsection, be included in the 
taxpayer’s income under paragraph 12(1)(x) in respect of the cost of a property 
acquired by the taxpayer in the year, in the three taxation years immediately pre- 
ceding the year or in the taxation year immediately following the year, the tax- 
payer may elect under this subsection on or before the date on or before which 
the taxpayer is required to file the taxpayer’s return of income under this Part for 
the year or, where the property is acquired in the immediately following year, for 
that following year, to reduce the cost of the property by such amount as the 
taxpayer may specify, not exceeding the least of 

Interpretation Bulletins: IT-273R2: Government assistance — general comments; 

IT-456R: Capital property — some adjustments to cost base. 


(3) [Repealed] 


History: Subsec. 53(3) repealed by 2001, c. 17, subsec. 36(13), applicable after Octo- 
ber 1, 1996. The subsec. formerly read: 
(3) Application of paras. (2)(i) and (j) — For the purposes of paragraphs (2)(i) 
and (j), where any property of a trust would, at a particular time, have been a 
taxable Canadian property of the trust if it had been disposed of by the trust at 
that time, the property shall be deemed to have been a taxable Canadian property 
of the trust at that time. 


(4) Recomputation of adjusted cost base on transfers and 
deemed dispositions — Where at any time in a taxation year a 
person or partnership (in this subsection referred to as the “‘vendor”) 
disposes of a specified property and the proceeds of disposition of 
the property are determined under paragraph 48.1(1)(c), section 70 
or 73, subsection 85(1), paragraph 87(4)(a) or (c) or 88(1)(a), sub- 
section 97(2) or 98(2), paragraph 98(3)(f) or (5)(f), subsection 
104(4), paragraph 107(2)(a), (2.1)(@), (4)(d) or (5)(a), 107.4(3)(a) or 
111(4)(e) or section 128.1, 


Proposed Amendment — 53(4) opening words 


(4) Recomputation of adjusted cost base on transfers 

and deemed dispositions — If at any time in a taxation year a 

person or partnership (in this subsection referred to as the “ven- _ 
dor”) disposes of a specified property and the proceeds of disposi- _ 
tion of the property are determined under paragraph 48.1(1)(c), | 
section 70 or 73, subsection 85(1), paragraph 87(4)(a) or (c) or 
88(1)(a), subsection 97(2) or 98(2), paragraph 98(3)(f) or G)@), — 
subsection 104(4), paragraph 107(2)(a) or (2.1)(a), 107.4(3)(a) or — 
111(4)(e) or section 128.1, 7 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 65(3), G 
will amend the opening words of subsec. 53(4) to read as above, applicable after 
February 27, 2004. 


Technical Notes: Subsection 53(4) provides rules that affect the computation of 
the adjusted cost base (ACB) to a taxpayer of any “specified property”. As defined in 
section 54, “specified property” is capital property that is a share, a capital interest in 

a trust, a partnership interest or an option to acquire any such property. The rules in 
subsection 53(4) apply where the proceeds of disposition of a specified property are 
determined under any one of a number of specified provisions in the Act set out in 
the subsection. he 


Subsection 53(4) is amended to reflect amendments to a number of those specified 
provisions; namely, subsections 107(2.1), (4) and (5). The references in subsection kK 
§3(4) to subsections 107(4) and (5) are removed because those provisions no longer _ 
provide for a deemed disposition of trust property. Instead, where subsection 107(4) _ 
or (5) applies, a disposition of property will result under paragraph 107(2.1)(a). 
Therefore, the reference to paragraph 107(2.1)(a) in subsection 53(4) is sufficient. 


(a) there shall be deducted after that time in computing the ad- 
justed cost base to the person or partnership (in this subsection 
referred to as the “transferee”) who acquires or reacquires the 
property at or immediately after that time the amount, if any, by 
which 


(i) the total of all amounts deducted under paragraph (2)(g.1) 
in computing, immediately before that time, the adjusted cost 
base to the vendor of the property, 
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exceeds 


(ii) the amount that would be the vendor’s capital gain for the 
year from that disposition if this Act were read without refer- 
ence to subparagraph 40(1)(a)(iii) and subsection 100(2); and 


(b) the amount determined under paragraph (a) in respect of that 
disposition shall be added after that time in computing the ad- 
justed cost base to the transferee of the property. 
Related Provisions: 53(1)(q) — Addition to adjusted cost base for amount under 
53(4)(b); 53(2)(g.1) —Reduction in adjusted cost base under 53(4)(a); -53(5) — 
Recomputation of ACB on other transfers; 80,03(2)(a) — Deemed gain on disposition 
following debt forgiveness; 251(1) — Arm’s length. 
History: The opening words of subsec. 53(4) amended by 2001, c. 17, subsec. 36(14), 
applicable to 1998 et seg. The opening words formerly read: 


(4) Where at any time in a taxation year a person or partnership (in this subsec- 
tion referred to as the “vendor’”) disposes of a specified property and the pro- 
ceeds of disposition of the property are determined under paragraph 48.1(1)(c), 
section 70 or 73, subsection 85(1), paragraph 87(4)(a) or (c) or 88(1)(a), subsec- 
tion 97(2) or 98(2), paragraph 98(3)(f) or (5)(f), subsection 104(4), paragraph 
107(2)(a), (2.1)(a), (4)(d) or (5)(a) or 111(4)(e) or section 128.1, 

The opening words of subsec. 53(4) amended by 1998, c. 19, subsec. 94(6), applicable 

to taxation years that end after February 21, 1994. The opening words formerly read: 


(4) Where at any time in a taxation year a person or partnership (in this subsec- 
tion referred to as the “vendor”) disposes of a specified property and the pro- 
ceeds of disposition of the property are determined under paragraph 48.1(1)(c), 
section 70. or 73, subsection 85(1), paragraph 85.1(1)(a), 87(4)(a) or (c) or 
88(1)(a), subsection 97(2) or 98(2), paragraph 98(3)(f) or (5)(f), subsection 
104(4), paragraph 107(2)(a), (2.1)(a), (4)(d) or (5)(a) or 111(4)(e) or section 
128.1, 

Subsec. 53(4) added by 1995, c. 21, subsec. 17(4), applicable to taxation years that end 

after February 21, 1994. 


(5) Recomputation of adjusted cost base on other trans- 
fers — Where 


(a) at any time in a taxation year a person or partnership (in this 
subsection referred to as the “vendor’”) disposes of a specified 
property to another person or partnership (in this subsection re- 
ferred to as the “transferee’’), 


(b) immediately before that time, the vendor and the transferee 
do not deal with each other at arm’s length or would not deal 
with each other at arm’s length if paragraph 80(2)(j) applied for 
the purpose of this subsection, 

(c) paragraph (b) would apply in respect of the disposition if 
each right referred to in paragraph 251(5)(b) that is a right of the 
transferee to acquire the specified property from the vendor or a 
right of the transferee to acquire other property as part of a trans- 
action or event or series of transactions or events that includes 
the disposition were not taken into account, and 


(d) the proceeds of the disposition are not determined under any 
of the provisions referred to in subsection (4), 


the following rules apply: 


(e) there shall be deducted after that time in computing the ad- 
justed cost base to the transferee of the property the amount, if 
any, by which 
(i) the total of all amounts deducted under paragraph (2)(g.1) 
in computing the adjusted cost base to the vendor of the pro- 
perty immediately before that time 


exceeds 


(ii) the amount that would be the vendor’s capital gain for the 
year from that disposition if this Act were read without refer- 
ence to subparagraph 40(1)(a)(iii) and subsection 100(2), and 


(f) the amount determined under paragraph (e) in respect of that 
disposition shall be added after that time in computing the ad- 
justed cost base to the transferee of the property. 
Related Provisions: 53(1)(q)— Addition to ACB for amount under 53(5)(b); 
53(2)(g.1) — Reduction in ACB under 53(5)(a); 80.03(2)(a) — Deemed gain on dispo- 
Sition following debt forgiveness. 
History: Subsec. 53(5) amended by 1998, c. 19, subsec. 94(7), applicable to taxation 
years that end after February 21, 1994, The subsec. formerly read: 
(5) Where at any time in a taxation year a person or partnership (in this subsec- 
tion referred to as the “vendor”) disposes of a specified property to another per- 
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son or partnership (in this subsection referred to as the “transferee”), the vendor 
and the transferee do not deal with each other at arm’s length (or would not deal 
with each other at arm’s length if paragraph 80(2)(j) applied for the purpose of 
this subsection) and the proceeds of disposition of the property at that time are 
not determined under any of the provisions referred to in subsection (4) 


(a) there shall be deducted after that time in computing the adjusted cost 
base to the transferee of the property the amount, if any, by which 


(i) the total of all amounts deducted under paragraph (2)(g.1) in comput- 
ing, immediately before that time, the adjusted cost base to the vendor 
of the property 

exceeds 


(ii) the amount that would be the vendor’s capital gain for the year from 
that disposition if this Act were read without reference to subparagraph 
40(1)(a)(iii) and subsection 100(2); and 
(b) the amount determined under paragraph (a) in respect of that disposition 
shall be added after that time in computing the adjusted cost base to the 
transferee of the property. 


Subsec. 53(5) added by 1995, c. 21, subsec. 17(4), applicable to taxation years that end 
after February 21, 1994. 


(6) Recomputation of adjusted cost base on amalgama- 
tion — Where a capital property that is a specified property is ac- 
quired by a new corporate entity at any time as a result of the amal- 
gamation or merger of 2 or more predecessor corporations, 


(a) there shall be deducted after that time in computing the ad- 
justed cost base to the new entity of the property the total of all 
amounts deducted under paragraph (2)(g.1) in computing, im- 
mediately before that time, the adjusted cost base to a predeces- 
sor corporation of the property, unless those amounts are other- 
wise deducted under that paragraph in computing the adjusted 
cost base to the new entity of the property; and 


(b) the amount deducted under paragraph (a) in respect of the 
acquisition shall be added after that time in computing the ad- 
justed cost base to the new entity of the property. 


Related Provisions: 53(1)(q) — Addition to ACB for amount under 53(6)(b): 
53(2)(g.1) — Reduction in ACB under 53(6)(a); 80.03(2)(a) — Deemed gain on dispo- 
sition following debt forgiveness. 


History: Subsec. 53(6) added by 1995, ¢, 21, subsec. 17(4), applicable to taxation 
years that end after February 21, 1994. 


Definitions [s. 53]: “acquired” — 256(7)-(9); “acquired for consideration” — 
108(7); “adjusted cost base’ — 54, 248(1); “agreed portion” — 66(15); “amount” — 
248(1);  “arm’s length” — 251(1); “assessable distribution’ — 218.3(1);  “‘assis- 
tance” — 79(4), 125.4(S), 248(16), (16.1), (18), (18.1); “business” — 248(1); “Can- 
ada” — 255; “Canadian development expense” — 66.2(5), 248(1); “Canadian explora- 
tion and development expense” — 66(15), 248(1); “Canadian exploration expense” — 
66.1(6), 248(1); “Canadian oil and gas property expense” — 66.4(5), 248(1); “Cana- 
dian resource property” — 66(15), 248(1); “capital dividend” — 83(2), 248(1); “capital 
interest” — 108(1), 248(1); “consequence of the death” — 248(8); “consideration” — 
108(7); “control” — 256(6)-(9); “controlled foreign affiliate” — 94.1(2)(h), 95(1), 
248(1); “corporation” — 248(1), Interpretation Act 35(1); “cost amount”, “disposi- 
tion”, “dividend” — 248(1); “eligible amount” — 248(31), (41); “expropriation as- 
set’ — 80.1(1);. “farming” — 248(1); “fiscal period” — 249(2)(b), 249.1; ‘flow- 
through entity” — 39.1(1); “foreign accrual property income” — 95(1), (2), 248(1); 


“foreign affiliate” — 95(1), 248(1); “foreign exploration and development expense” — 
66(15), 248(1); “foreign investment entity” — 94.1(1), 94.1(2)(q); “foreign resource 
pool expense” — 248(1); “income bond’, “income debenture” — 248(1); “income in- 


terest in a trust” — 108(1), 248(1); “indexed debt obligation” — 248(1); “joint explora- 
tion corporation” — 66(15); “life insurance capital dividend” — 83(2.1), 248(1): “life 
insurance policy” — 138(12), 248(1); “limited partnership loss’ —248(1); “mutual 
fund trust’ — 132(6)-(7), 132.2(1)(q) [to be. repealed], 132.2(3)(n) [draft], 248(1): 
“non-qualifying real property” — 110.6(1); “non-resident” — 248(1); “participating in- 
terest” — 94.1(1), 94.1(2)(s); “person”, “personal trust”, “prescribed” — 248(1); “‘pre- 
scribed labour-sponsored venture capital corporation” — Reg. 6701; “prescribed ven- 
ture capital corporation’ —Reg. 6700, 6700.1, 6700.2; “principal amount”, 
“property” — 248(1); “province” — Interpretation Act 35(1); “related” — 251(2); “‘re- 
lated segregated fund trust” — 138:1(1)(a); “resident in Canada” — 94(3)(a)(viii), 250; 
“security” — 7(7);.“series of transactions” — 248(10); “share”, “shareholder”, “‘speci- 
fied member” — 248(1); “specified amount” — 80.2(1); “specified property” — 54; 
“specified shareholder” — 248(1); “superficial loss” — 54; “taxable Canadian corpora- 
tion” — 89(1), 248(1); “taxable Canadian property” — 248(1); “taxable dividend” — 
89(1), 248(1); “taxable income” — 2(2), 248(1); “taxation year” — 249; “taxpayer” — 
248(1); “timber resource property” — 13(21), 248(1); “trust” — 104(1), 248(1), (3); 
“unit trust’ — 108(2), 248(1); “vendor” — 53(4), (5). 


54. Definitions — In this subdivision, 
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“adjusted cost base” to a taxpayer of any property at any time 
means, except as otherwise provided, 


(a) where the property is depreciable property of the taxpayer, 
the capital cost to the taxpayer of the property as of that time, 
and 


(b) in any other case, the cost to the taxpayer of the property 
adjusted, as of that time, in accordance with section 5B, 


except that 


(c) for greater certainty, where any property (other than an inter- 
est in or a share of the capital stock of a flow-through entity 
within the meaning assigned by subsection 39.1(1) that was last 
reacquired by the taxpayer as a result of an election under sub- 
section 110.6(19)) of the taxpayer is property that was reac- 
quired by the taxpayer after having been previously disposed of 
by the taxpayer, no adjustment to the cost to the taxpayer of the 
property that was required to be made under section 53 before 
its reacquisition by the taxpayer shall be made under that section 
to the cost to the taxpayer of the property as reacquired property 
of the taxpayer, and 


(d) in no case shall the adjusted cost base to a taxpayer of any 
property at any time be less than nil; 


Related Provisions: 40(3), (3.1) — Deemed capital gain where ACB is negative; 
43 — ACB on partial disposition; 47(1) — ACB of identical properties; 49(1) — 
Granting of options; 49(2) — Where option expires; 69(1)(c) — Deemed acquisition at 
fair market value in certain circumstances; 84.1(2) — Non-arm’s length sale of shares; 
91(6) — Amounts deductible in respect of dividends received; 92 — ACB of share of 
foreign affiliate; 93(4)(b)— Loss on disposition of shares of foreign affiliate: 
110.6(19)(a)(ii) — Increase in cost base on capital gains exemption election; 
139.1(4)(d) —Cost of share acquired on insurance demutualization deemed nil; 
142.4(1)“tax basis” —cost base for securities held by financial institutions; 
143.2(6) — Deemed cost reduction of tax shelter investment; 248(1)‘adjusted cost 
base” — Definition applies to entire Act. 


History: Paras. (c) and (d) of the definition “adjusted cost base” in s. 54 amended by 
1995, c. 3, s. 15, applicable to 1994 et seq. Paras. (c) and (d) formerly read: 
(c) for greater certainty, where any property of the taxpayer is property that was 
reacquired by the taxpayer after having been previously disposed of by the tax- 
payer, no adjustment to the cost to the taxpayer of the property that was required 
to be made under section 53 before its reacquisition by the taxpayer shall be 
made under that section to the cost to the taxpayer of the property as reacquired 
property of the taxpayer, and 
(d) in no case shall the adjusted cost base of any property at the time of its dispo- 
sition by the taxpayer be less than nil; 
Selected Cases [s. 54“adjusted cost base”): Bodrug Estate v. Canada, [1991] 2 
C.T.C. 347 (FCA) (Damages paid under lawsuit in respect of provincial securities stat- 
ute not part of cost of shares deemed disposed of upon death); Gaynor v. Ree OO a 
C.T.C. 470 (FCA) (Cost to taxpayer is cost in Canadian currency); Salt et al. y. R., 
[1984] C.T.C. 414 (FCTD) (Where option exercised, adjusted cost base is actual 
purchase price, not Valuation Day value). 
Regulations: 4400, Sch. VII (ACB of publicly-traded shares at end of 1971). 
1.T. Application Rules: 26(3)-(27) (where property owned since before 1972). 
Interpretation Bulletins: IT-65: Stock splits and consolidations; IT-102R2: Conver- 
sion of property, other than real property, from or to inventory; IT-218R: Profit, capital 
gains and losses from the sale of real estate, including farmland and inherited land and 
conversion of real estate from capital property to inventory and vice versa; IT-418: 
Partial disposition of property. 
1.T. Technical News: 9 (calculation of ACB of a partnership interest). 
Advance Tax Rulings: ATR-67: Increase in the cost of property on the winding-up 
of a wholly-owned subsidiary. 


Forms: 12065: Deterthination of adjusted cost base of a partnership interest. 


“capital property” of a taxpayer means 
(a) any depreciable property of the taxpayer, and 


(b) any property (other than depreciable property), any gain or 
loss from the disposition of which would, if the property were 
disposed of, be a capital gain or a capital loss, as the case may 
be, of the taxpayer; 


Related Provisions: 39(1)— Determination of capital gain and capital loss: 
39(4) —Election to treat Canadian securities as capital property; 54.2 — Shares 
deemed to be capital property where all assets of business transferred; 66.3(1)(a)(1) — 
Certain exploration and development shares deemed not to be capital property; 
96(1.4) — Certain rights to share in income or loss of partnership deemed not to be 
capital property; 142.5(1) — Mark-to-market rules for financial institutions; 
248(1)“capital property” — Definition applies to entire Act. 
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1.T. Application Rules: 26(5), (6) and (7). 


Interpretation Bulletins: [T-102R2: Conversion of property, other than real pro- 
perty, from or to inventory; IT-218R: Profit, capital gains and losses from the sale of 
real estate, including farmland and inherited land and conversion of real estate from 
capital property to inventory and vice versa; IT-325R2: Property transfers after separa- 
tion, divorce and annulment; IT-442R: Bad debts and reserves for doubtful debts; IT- 
459: Adventure or concern in the nature of trade. 


|.T. Technical News: 7 (rollovers of capital property — Mara Properties), 12 (mil- 
lennium bug” expenditures). 


Info Sheets: TI-001: Sale of a residence by an owner builder. 


Advance Tax Rulings: ATR-59: Financing exploration and development through 
limited partnerships. 


“disposition’’ — [Repealed] 

History: The definition “disposition” in s. 54 repealed by 2001, c. 17, subsec. 37(1), 
applicable to transactions and events that occur after December 23, 1998. It formerly 
read: 


“disposition” of any property, except as expressly otherwise provided, includes 


(a) any transaction or event entitling a taxpayer to proceeds of disposition of 
property, 
(b) any transaction or event by which 


(i) any property of a taxpayer that is a share, bond, debenture, note, cer- 
tificate, mortgage, agreement of sale or similar property, or an interest 
therein, is redeemed in whole or in part or is cancelled, 


(ii) any debt owing to a taxpayer or any other right of a taxpayer to 
receive an amount is settled or cancelled, 


(iii) any share owned by a taxpayer is converted by virtue of an amalga- 
mation or merger, or 


(iv) any option held by a taxpayer to acquire or dispose of property ex- 
pires, and 


(c) any transfer of property to a trust, or any transfer of property of a trust to 
any beneficiary under the trust, except as provided in paragraph (e), 


but, for greater certainty, does not include 


(d) any transfer of property for the purpose only of securing a debt or a loan, 
or any transfer by a creditor for the purpose only of returning property that 
had been used as security for a debt or a loan, 


(e) any transfer of property by virtue of which there is a change in the legal 
ownership of the property without any change in the beneficial ownership 
thereof, other than a transfer by a trust resident in Canada to a trust not resi- 
dent in Canada or a transfer to a trust governed by 


(i) a registered retirement savings plan, 
(ii) a deferred profit sharing plan, 

(iii) an employees profit sharing plan, or 
(iv) a registered retirement income fund 


by a person who is, immediately after the transfer, a beneficiary under the 
plan or fund, or a transfer by any such trust governed by a plan or fund to a 
beneficiary thereunder, 


(f) any issue by a corporation of a bond, debenture, note, certificate or mort- 
gage of the corporation, or 


(g) any issue by a corporation of a share of its capital stock, or any other 
transaction that, but for this paragraph, would be a disposition by a corpora- 
tion of a share of its capital stock; 


Selected Cases [s. 54“disposition”]: Williams v. R., [2005] 4 C.T.C. 2499 (TCC) 
(Possibility of amending trust did not change beneficial ownership); 7. Eaton Co. v. R., 
[1999] 2 C.T.C. 380 (FCA) (Surrender of participation that reduced value of lease was 
capital); Fulljames v. R., [2000] 1 C.T.C. 2270 (TCC) (Unrestricted transfer of shares 
was disposition); Shepp v. R., [1999] 1 C.T.C. 2889 (TCC) (Is disposition of economic 
interest a disposition of “property”?); 106443 v. Canada, [1995] 1 C.T.C. 2788 (Sale 
with right of redemption made to secure repayment of debt); Stursberg (R.K.G.) v. 
MNR, [1993] 2 C.T.C. 76 (FCA) (Transactions resulting in reduction of partner’s share 
and corresponding increase of another partner’s share was disposition of part of first 
partner’s interest, not distribution of capital); Larose v. MNR, [1992] 2 C.T.C. 2339 
(TCC); amended (Nov. 18, 1991), Doc. 87-294(IT) (TCC) [unreported] (Assessment in 
respect of sale of properties upheld despite court decision and other circumstances de- 
nying taxpayer proceeds of sale; right to dispose of properties had been transferred to 
purchaser); Fisher, E.R., Ltd. y. R., [1986] 2 C.T.C. 114 (FCTD) (Interest on expropria- 
tion compensation included in proceeds of disposition); Wise et al. v. R., [1986] 1 
C.T.C. 169 (FCA) (Deposit retained as liquidated damages in respect of aborted sale 
not taxable). 


“eligible capital property” of a taxpayer means any property, a 
part of the consideration for the disposition of which would, if the 
taxpayer disposed of the property, be an eligible capital amount in 
respect of a business; 
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Related Provisions: 14(3) — Non-arm’s length acquisition of eligible capital pro- 
perty; 87(2)(f) — Amalgamations — security or debt obligation; 98(3)(b) — Rules ap- 
plicable where partnership ceases to exist; 248(1)“eligible capital property” — Defini- 
tion applies to entire Act. 

Interpretation Bulletins: IT-123R4: Disposition of eligible capital property; IT- 
123R5: Transactions involving eligible capital property; IT-143R3: Meaning of eligible 
capital expenditure; IT-291R3: Transfer of property to a corporation under subsection 
85(1). 


“listed personal property” of a taxpayer means the taxpayer’s per- 
sonal-use property that is all or any portion of, or any interest in or 
right to, any 


Proposed Amendment — 54“listed pe onal FOP wy 

opening words — 

Applicston: The July 18, 2005 draft legislation (Part 3 ijuralis Th), Se 2 6, ee 

amend the opening words of “li itt 
to — or, for civil law, a oe i 

Assent. _ 


Technical Notes: ‘See wader Ra. 


(a) print, etching, drawing, painting, meted or other similar 
work of art, 


(b) jewellery, 

(c) rare folio, rare manuscript, or rare book, 

(d) stamp, or 

(e) coin; 
Related Provisions: 40(2)(g)(iii) — Limitations; 41 — Gain from listed personal 
property; 248(1)‘‘listed personal property” — Definition applies to entire Act. 
Interpretation Bulletins: IT-159R3: Capital debts established to be bad debts. 


“personal-use property” of a taxpayer includes 


(a) property owned by the taxpayer that is used primarily for the 
personal use or enjoyment of the taxpayer or for the personal use 
or enjoyment of one or more individuals each of whom is 


(i) the taxpayer, 
(ii) a person related to the taxpayer, or 


(iii) where the taxpayer is a trust, a beneficiary under the 
trust or any person related to the beneficiary, 


(b) any debt owing to the taxpayer in respect of the disposition 
of property that was the taxpayer’s personal-use property, and 


(c) any property of the taxpayer that is an option to acquire pro- 
perty that would, if the taxpayer acquired it, be personal-use pro- 
perty of the taxpayer, 


and “personal-use property” of a partnership includes any partner- 
ship property that is used primarily for the personal use or enjoy- 
ment of any member of the partnership or for the personal use or 
enjoyment of one or more individuals each of whom is a member of 
the partnership or a person related to such a member; 

Related Provisions: 3(b)(ii), 40(2)(g)(iii) — No capital loss on personal-use pro- 
perty; 46 — Disposition of personal-use property; 50(2) — Where debt personal-use 
property; 248(1)“personal-use property’ — Definition applies to entire Act. 
Interpretation Bulletins: IT-159R3: Capital debts established to be bad debts; IT- 
218R: Profit, capital gains and losses from the sale of real estate, including farmland 
and inherited land and conversion of real estate from capital property to inventory and 
vice versa; IT-332R: Personal-use property (archived). 


“principal residence” of a taxpayer for a taxation year means a 
particular property that is a housing unit, a leasehold interest in a 
housing unit or a share of the capital stock of a co-operative hous- 
ing corporation acquired for the sole purpose of acquiring the right 
to inhabit a housing unit owned by the corporation and that is 
owned, whether jointly with another person or otherwise, in the 
year by the taxpayer, if 
(a) where the taxpayer is an individual other than a personal 
trust, the housing unit was ordinarily inhabited in the year by the 
taxpayer, by the taxpayer’s spouse or common-law partner or 
former spouse or common-law partner or by a child of the 
taxpayer, 


3 Sic. Should read “made an election’ — ed. 


231 


S. 54 pri 


(a.1) where the taxpayer is a personal trust, the housing unit was 
ordinarily inhabited in the calendar year ending in the year by a 
specified beneficiary of the trust for the year, by the spouse or 
‘common-law partner or former spouse or common-law partner 
of such a beneficiary or by a child of such a beneficiary, or 


(b) where the taxpayer is a personal trust or an individual other 
than a trust, the taxpayer 


(i) elected? under subsection 45(2) that relates to the change 
in use of the particular property in the year or a preceding 
taxation year, other than an election rescinded under subsec- 
tion 45(2) in the taxpayer’s return of income for the year or a 
preceding taxation year, or 


(ii) elected? under subsection 45(3) that relates to a change in 
use of the particular property in a subsequent taxation year, 


except that, subject to section 54.1, a particular property shall be 
considered not to be a taxpayer’s principal residence for a taxation 
year 


(c) where the taxpayer is an individual other than a personal 
trust, unless the particular property was designated by the tax- 
payer in prescribed form and manner to be the taxpayer’s princi- 
pal residence for the year and no other property has been desig- 
nated for the purposes of this definition for the year 
(i) where the year is before 1982, by the taxpayer, or 
(ii) where the year is after 1981, 
(A) by the taxpayer, 
(B) by a person who was throughout the year the tax- 
payer’s spouse or common-law partner (other than a 
spouse or common-law partner who was throughout the 
year living apart from, and was separated under a judicial 
separation or written separation agreement from, the 
taxpayer), 
(C) by a person who was the taxpayer’s child (other than 
a child who was at any time in the year a married person, 
a person who is in a common-law partnership or 18 years 
of age or older), or 


(D) where the taxpayer was not at any time in the year a 
married person, a person who is in a common-law part- 
nership or 18 years of age or older, by a person who was 
the taxpayer’s 


(1) mother or father, or 


(II) brother or sister, where that brother or sister was 
not at any time in the year a married person, a person 
who is in a common-law partnership or 18 years of 
age or older, 


(c.1) where the taxpayer is a personal trust, unless 


(i) the particular property was designated by the trust in pre- 
scribed form and manner to be the taxpayer’s principal resi- 
dence for the year, 


(i1) the trust specifies in the designation each individual (in 
this definition referred to as a “specified beneficiary” of the 
trust for the year) who, in the calendar year ending in the 
year, 


(A) is beneficially interested in the trust, and 


(B) except where the trust is entitled to designate it for the 
year solely because of paragraph (b), ordinarily inhabited 
the housing unit or has a spouse or common-law partner, 
former spouse or common-law partner or child who ordi- 
narily inhabited the housing unit, 
(iii) no corporation (other than a registered charity) or part- 
nership is beneficially interested in the trust at any time in 
the year, and 


(iv) no other property has been designated for the purpose of 
this definition for the calendar year ending in the year by any 
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specified beneficiary of the trust for the year, by a person 
who was throughout that calendar year such a beneficiary’s 
spouse or common-law partner (other than a spouse or com- 
mon-law partner who was throughout that calendar year liv- 
ing apart from, and was separated pursuant to a judicial sepa- 
ration or written separation agreement from, the beneficiary), 
by a person who was such a beneficiary’s child (other than a 
child who was during that calendar year a married person or 
a person who is in a common-law partnership or a person 18 
years or over) or, where such a beneficiary was not during 
that calendar year a married person or a person who is in a 
common-law partnership or a person 18 years or over, by a 
person who was such a beneficiary’s 


(A) mother or father, or 


(B) brother or sister, where that brother or sister was not 
during that calendar year a married person or a person 
who is in a common-law partnership or a person 18 years 
or over, or 


(d) because of paragraph (b), if solely because of that paragraph 
the property would, but for this paragraph, have been a principal 
residence of the taxpayer for 4 or more preceding taxation years, 


and, for the purpose of this definition, 


(e) the principal residence of a taxpayer for a taxation year shall 
be deemed to include, except where the particular property con- 
sists of a share of the capital stock of a co-operative housing 
corporation, the land subjacent to the housing unit and such por- 
tion of any immediately contiguous land as can reasonably be 
regarded as contributing to the use and enjoyment of the housing 
unit as a residence, except that where the total area of the subja- 
cent land and of that portion exceeds '/2 hectare, the excess shall 
be deemed not to have contributed to the use and enjoyment of 
the housing unit as a residence unless the taxpayer establishes 
that it was necessary to such use and enjoyment, and 


(f) a particular property designated under paragraph (c.1) by a 
trust for a year shall be deemed to be property designated for the 
purposes of this definition by each specified beneficiary of the 
trust for the calendar year ending in the year; 


Related Provisions: 40(2)(b), 40(4)-(6) — Principal residence rules; 40(7) — Pro- 
perty in satisfaction of interest in trust; 45(3), (4) — Election where change in use; 
54.1 — Exception to principal residence rules; 107(2.01) — Principal residence distri- 
bution by spousal trust; 248(25) — Beneficially interested; 252(2) — Mother, father, 
CIC... 


History: Para. (c) of the definition “principal residence” in s. 54 amended by 2001, c. 
17, subsec. 37(2), applicable to dispositions that occur after 1990 except that cls. 
(c)(ii)(B) to (D) of the definition shall be read without reference to ““or common-law 
partner” and “a person who is in a common-law partnership” in their application to 
dispositions made by a taxpayer that occur in a taxation year that is before 2001 and 


(a) before 1998; or 


(b) after 1997, unless a valid election is made by the taxpayer under s. 144 of 2000, 
c. 12 that that Act apply to the taxpayer in respect of one or more taxation years 
that include the year. 


Para. (c) formerly read: 


(c) where the taxpayer is an individual other than a personal trust, unless the 
particular property was designated by the taxpayer in prescribed form and man- 
ner to be the taxpayer’s principal residence for the year and no other property has 
been designated for the purposes of this definition for the year by the taxpayer, 
by a person who was throughout the year the taxpayer’s spouse or common-law 
partner (other than a spouse or common-law partner who was throughout the 
year living apart from, and was separated under a judicial separation or written 
separation agreement from, the taxpayer), by a person who was the taxpayer's 
child (other than a child who was during the year a married person or a person 
who is in a common-law partnership or 18 years or over) or, where the taxpayer 
was not during the year a married person or a person who is in a common-law 
partnership or a person 18 years or over, by a person who was the taxpayer’s 


(i) mother or father, or 


(ii) brother or sister, where that brother or sister was not during the year a 
married person or a person who is in a common-law partnership or a person 
18 years or over, 


The definition 54“principal residence” amended by 2000, c. 12, Sch. 2, ss. 1 and 2, to 
replace “spouse” with “spouse or common-law partner”, and by Sch. 2, s. 13, to replace 
“married person” with “married person or a person who is in a common-law partner- 
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ship”; by applicable to 2001 et seq., in force July 31, 2000. See also the transitional 
rules reproduced in the History to 248(1)“common-law partner”. { 


“Principal residence” in s. 54 substituted by 1994, c. 7, Sch. VIII (1993, c. 24), s. 16, 
applicable to dispositions occurring after 1990. That definition formerly read: 


“principal residence” of a taxpayer for a taxation year means a housing unit, a 
leasehold interest in such a unit, or a share of the capital stock of a co-operative 
housing corporation, owned, whether jointly with another person or otherwise, in 
the year by the taxpayer, if the housing unit was, or if the share was acquired for 
the sole purpose of acquiring the right to inhabit a housing unit owned by the 
corporation that was, 


(a) ordinarily inhabited in the year by the taxpayer, by the taxpayer’s spouse 
or former spouse or by a child of the taxpayer, or 


(b) property in respect of which the taxpayer has made an election for the 
year in accordance with subsection 45(2) or (3), 


except that, subject to section 54.1, in no case shall any such housing unit, inter- 
est or share, as the case may be, be considered to be a taxpayer’s principal resi- 
dence for a year 


(c) unless it has been designated by the taxpayer in prescribed form and 
manner to be the taxpayer’s principal residence for that year and no other 
such housing unit, leasehold interest or share has been so designated for that 
year by the taxpayer, by a person who was throughout the year the tax- 
payer’s spouse (other than a spouse who was throughout the year living 
apart from, and was separated pursuant to a judicial separation or written 
separation agreement from, the taxpayer), by a person who was the tax- 
payer’s child (other than a child who was during the year a married person 
or 18 years of age or over) or, where the taxpayer was not during the year a 
married person or a person 18 years of age or over, by a person who was the 
taxpayer's 
(i) mother or father, or 


(ii) brother or sister and who was not during the year a married person 
or a person 18 years of age or over, or 


(d) by virtue of paragraph (b), if by virtue of that paragraph the property 
would, but for this paragraph, have been the taxpayer’s principal residence 
for 4 or more previous taxation years, 


and 


(e) for the purposes of this definition the principal residence of a taxpayer 
for a taxation year shall be deemed to include, except where the property 
consists of a share of the capital stock of a co-operative housing corporation, 
the land subjacent to the housing unit and such portion of any immediately 
contiguous land as may reasonably be regarded as contributing to the tax- 
payer’s use and enjoyment of the housing unit as a residence, except that 
where the total area of the subjacent land and of that portion exceeds '/2 hec- 
tare. the excess shall be deemed not to have contributed to the individual’s 
use and enjoyment of the housing unit as a residence unless the taxpayer 
establishes that it was necessary to that use and enjoyment, and 


(f) for the purposes of paragraph (c), a property designated by a trust re- 
ferred to in subsection 70(6) or 73(1) shall be deemed to be property desig- 
nated by the spouse who is a beneficiary of the trust and property designated 
by the spouse who is a beneficiary of any such trust shall be deemed to be a 
property designated by the trust; 


Selected Cases [s. 54“principal residence”): Rebus v. R., [2002] 3 C.7:C12328 
(TCC) (Garage is not principal residence); Carlile v. Canada, [1995] 2 C.T.C. 273 
(FCA) (Uncertainty of being able to re-zone property was sufficient to meet test for 
principal residence exemption on whole property), Augart (E.) v. MNR, [1993] 2 
C.T.C. 34 (FCA) (Approximately 9 acres contributed to use and enjoyment where sub- 
division precluded by law); Fourt v. MNR, [1991] 2 C.T.C. 311 (FCTD) (Sale of lot 
adjacent to principal residence exempt; reasonably regarded as contributing to use and 
enjoyment of residence); R. v. Joyner, [1988] 2 C.T.C. 280 (FCTD) (Whether land in 
excess of one acre is part of taxpayer's principal residence to be determined upon dis- 
position of property); R. v. Yates, [1986] 2 C.T.C. 46 (FCA) (Proceeds exempt from 
taxation where additional acres necessary for use and enjoyment of taxpayer’s principal 
residence); Haber y. R., [1982] C.T.C. 405 (FCTD) (Taxpayer not ordinarily resident in 
residential property when home sold one year after acquisition); R. v. Mitosinka, [1978] 
C.T.C. 664 (FCTD) (House held to be principal residence only for part occupied by 
taxpayer). 

Regulations: 2301 (prescribed manner of designation). 

1.T. Application Rules: 26.1(1) (change of use of property before 1972). 


Interpretation Bulletins: IT-120R6: Principal residence; IT-218R: Profit, capital 
gains and losses from the sale of real estate, including farmland and inherited land and 
conversion of real estate from capital property to inventory and vice versa; IT-268R3: 
Inter vivos transfer of farm property to child; IT-437R: Ownership of property (princi- 
pal residence). 


1.T. Technical News: 7 (principal residence and the capital gains election). 
Info Sheets: TI-001: Sale of a residence by an owner builder. 


Forms: T1079: Designation of a property as a principal residence by a personal trust, 
T1079-WS: Principal residence worksheet; T1255: Designation of a property as a prin- 
cipal residence by the legal representative of a deceased individual; T2091: Designa- 
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tion of a property as a principal residence by an individual: T2091 (IND)-WS: Principal 
residence worksheet. 


“proceeds of disposition” of property includes, 
(a) the sale price of property that has been sold, 
(b) compensation for property unlawfully taken, 


(c) compensation for property destroyed, and any amount paya- 
ble under a policy of insurance in respect of loss or destruction 
of property, 

(d) compensation for property taken under statutory authority or 
the sale price of property sold to a person by whom notice of an 
intention to take it under statutory authority was given, 


(e) compensation for property injuriously affected, whether law- 
fully or unlawfully or under statutory authority or otherwise, 


(f) compensation for property damaged and any amount payable 
under a policy of insurance in respect of damage to property, 
except to the extent that such compensation or amount, as the 
case may be, has within a reasonable time after the damage been 
expended on repairing the damage, 


(g) an amount by which the liability of a taxpayer to a mortga- 
gee or hypothecary creditor.is reduced as a result of the sale of 
mortgaged or hypothecated property under a provision of the 
mortgage or hypothec, plus any amount received by the taxpayer 
out of the proceeds of the sale, 


(h) any amount included in computing a taxpayer’s proceeds of 
disposition of the property because of section 79, and 


(i) in the case of a share, an amount deemed by subparagraph 
88(2)(b)(i) not to be a dividend on that share, 


but notwithstanding any other provision of this Part, does not 
include 


Qj) any amount that would otherwise be proceeds of disposition 
of a share to the extent that the amount is deemed by subsection 
84(2) or (3) to be a dividend received and is not deemed by par- 
agraph 55(2)(a) or subparagraph 88(2)(b)(ii) not to be a divi- 
dend, or 


(k) any amount that would otherwise be proceeds of disposition 
of property of a taxpayer to the extent that the amount is deemed 
by subsection 84.1(1), 212.1(1) or 212.2(2) to be a dividend paid 
to the taxpayer; 


Related Provisions: 13(21)“proceeds of disposition” — Parallel definition for de- 
preciable property; 13(21.1) — Disposition of a building; 43.1 — Life estates in real 
property; 44(6) — Deemed proceeds on replacement of land and building; 48.1(1) — 
Optional gain when small business corporation becomes public; 49.1 — Satisfaction of 
obligation is not a disposition of property; 50(1) — Debts established to be bad debts 
and shares of bankrupt corporation; 51.1 — Deemed proceeds on conversion of con- 
vertible bond; 55(2) — Deemed proceeds or capital gain; 56.4(3) — Where non-com- 
petition agreement deemed part of sale of shares; 59(5), 66.4(5) — Definition applies 
to 59 and 66.4; 69(1)(b) — Inadequate considerations — taxpayer deemed to have re- 
ceived proceeds; 69(4) — Shareholder appropriation — deemed proceeds to corpora- 
tion; 69(11) — Deemed proceeds; 70(5) — Deemed disposition on death; 79(3) — 
Deemed proceeds to debtor on surrender of property to creditor; 79.1(5) — Deemed 
proceeds where property sold and repossessed in same taxation year; 85(1)(a) — 
Transfer of property to corporation by shareholders; 85.1(1)(a)(i) — Share for share 
exchange; 86(1)(c) — Exchange of shares by a shareholder in course of reorganization 
of capital; 87(4)(a), (c) — Shares of predecessor corporation; 88(1)(a), (b) — Winding- 
up; 128.1(4)(b) — Deemed disposition of property on ceasing to be resident in Canada; 
128.1(8) — Retroactive adjustment to proceeds for deemed disposition on emigration 
where taxpayer returns to Canada; 132.2(1)(c), (f), (i), (j) [to be repealed], 132.2(3)(a), 
(c), (f), (g), 132.2(4)(b), 132.2(5)(c) [draft] — Deemed proceeds on mutual fund reor- 
ganization; 248(1) — Definition of “disposition”; 248(39)(b) — Anti-avoidance — 
selling property and donating proceeds. 


History: Para. (g) of the definition “proceeds of disposition” in s. 54 amended by 
2001, c. 17, subsec. 207(1), in force June 14, 2001. Para. (g) formerly read: 


(g) an amount by which the liability of a taxpayer to a mortgagee is reduced as a 
result of the sale of mortgaged property under a provision of the mortgage, plus 
any amount received by the taxpayer out of the proceeds of the sale, 


Para. (k) of the definition “proceeds of disposition” in s. 54 amended by 2000, c. 19, s. 
5, applicable to taxation years that end after December 15, 1998. Para. (k) formerly 
Tead: 


(k) any amount that would otherwise be proceeds of disposition of property of a 
taxpayer to the extent that the amount is deemed by subsection 84.1(1) or 
212.1(1) to be a dividend paid to the taxpayer; 
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Para. (h) of the definition “proceeds of disposition” in s. 54 amended by 1995, c. 21, 
subsec. 18(1), applicable to taxation years that end after February 21, 1994. The para. 
formerly read: 

.(h) any amount included in computing a taxpayer’s proceeds of disposition of the 

property by virtue of paragraph 79(c), and 
Selected Cases [s. 54“proceeds of disposition”]: Corbe:t v. Canado, [1997] 1 
C.T.C. 2 (FCA) (No conflict with-s. 79); Hogan vy. MNR, [1995].2 C,T.C. 108 (FCTD) 
(Proceeds of disposition when property sold at mortgage sale was full amount of mort- 
gage, not lower amount upon subsequent resale): Sénécal (J.G.) y. MNR, [1993] 2 
C.T.C. 2218 (TCC) (Proceeds of disposition of land’equal to cash and face value of 
promissory note received, despite evidence that note’s value nil); Shaw (J.M.) v. MNR, 
[1993] 1 C.T.C. 221 (FCA); leave to appeal to SCC refused (1993), 158 N.R. 399 
(note) (Amount paid as “interest” on award of additional compensation for expropria- 
tion was interest income, not proceeds of disposition); Sani Sport Inc. v. Canada. 
[1990] 2 C.T.C. 15 (FCA) (Portion of compensation pertaining to expropriated pro- 
perty constitutes proceeds of disposition for calculation of capital gain); R. v. Fradet et 
al., [1986] 2 C.T.C. 321 (FCA) (Portion of sales price returned to purchaser not in- 
cluded in proceeds of disposition); Fisher, E.R., Ltd. y. R., [1986] 2 C.T.C. 114 (FCTD) 
(Interest on expropriation compensation included in proceeds of disposition); Salt et al. 
v. R., [1984] C.T.C. 414 (FCTD) (Amounts received for extended options included in 
proceeds of disposition). 
Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-149R4; 
Winding-up dividend; IT-170R: Sale of property — when included in income computa- 
tion; IT-185R: Losses from theft, defalcation or embezzlement: IT-200: Surface rentals 
and farming operations; IT-220R2: Capital cost allowance — proceeds of disposition 
of depreciable property; IT-259R4: Exchanges of property; IT-271R: Expropriations 
(archived); IT-373R2: Woodlots: IT-444R: Corporations — involuntary dissolutions; 
IT-460: Dispositions — absence of consideration; IT-505: Mortgage foreclosures and 
conditional sales repossessions (archived). 
Advance Tax Rulings: ATR-28: Redemption of capital stock of family farm corpo- 
ration; ATR-35: Partitioning of assets to get specific ownership — “butterfly”. 


“specified property” of a taxpayer is capital property of the tax- 
payer that is 


(a) a share, 

(b) a capital interest in a trust, 

(c) an interest in a partnership, or 

(d) an option to acquire specified property of the taxpayer; 


History: The definition “specified property” added to s. 54 by 1995, c. 21, subsec. 
18(3), applicable to taxation years that end after February 21, 1994. 


“superficial loss” of a taxpayer means the taxpayer’s loss from the 
disposition of a particular property where 


(a) during the period that begins 30 days before and ends 30 
days after the disposition, the taxpayer or a person affiliated 
with the taxpayer acquires a property (in this definition referred 
to as the “substituted property”) that is, or is identical to, the 
particular property, and 


(b) at the end of that period, the taxpayer or a person affiliated 
with the taxpayer owns or had a right to acquire the substituted 
property, 

except where the disposition was 


(c) a disposition deemed by paragraph 33.1(11)(a), subsection 
45(1), section 48 as it read in its application before 1993, section 
50 or 70, subsection 104(4), section 128.1, paragraph 
132.2(1)f), subsection 138(11.3) or 142.5(2), paragraph 
142.6(1)(b) or subsection 144(4.1) or (4.2) or 149(10). to have 
been made, 


Proposed Amendment — 54“superficial loss”(c) 


(c) a disposition deemed by paragraph 33.1(11)(a), subsection 
_A5(1), section 50 or 70, subsection 104(4), section 128.1, para- 
_ graph 132.2(3)(a) or (c), subsection 138(11.3) or 142.5(2), par- 
agraph 142.6(1)(b) or subsection 144(4.1) or (4.2) or 149(10) 
to have been made, . OURO Gs a ae 
Application: The July 18, 2005 draft legislation (Part 2 — technical), s. 66, will 
amend para. (c) of the definition “superficial loss” in s. 54 to read as above, applica- 
ble to dispositions that occur after 1998. oe se - 
Technical Notes: Section 54 defines various terms for the purposes of the rules 
relating to taxable capital gains and allowable capital losses. The definition “superfi- 
cial loss’ in section $4 excludes losses on dispositions listed in paragraphs (c) to (h) 
of the definition from being superficial losses. As a consequence of the restructuring 
of section 132.2, the reference in paragraph (c) of the definition to paragraph 
132.2(1)(f) is replaced by references to paragraphs 132.2(3)(a) and (c). 


WwW 
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(d) the expiry of an option, 

(e) a disposition to which paragraph 40(2)(e.1) applies, 

(f) a disposition by a corporation the control of which was ac- 
quired by a person or group of persons within 30 days after the 
disposition, 

(g) a disposition by a person that, within 30 days after the dispo- 
sition, became or ceased to be exempt from tax under this Part 
on its taxable income, or 


(h) a disposition to which subsection 40(3.4) or 69(5) applies, 


and, for the purpose of this definition, a right to acquire a property 
(other than a right, as security only, derived from a mortgage, hy- 
pothec, agreement for sale or similar obligation) is deemed to be a 
property that is identical to the property. 


Related Provisions: 13(21.2)— Superficial loss rule for depreciable property; 
18(13)—(16) — Superficial loss in moneylending business or adventure in nature of 
trade; 40(2)(g)(i) — Superficial loss deemed to be nil; 40(3.3), (3.4) — Limitation on 
loss where property acquired by affiliated person; 53(1)(f) — Addition to ACB of sub- 
stituted property: 139.1(18) — Holding corporation deemed not to acquire control of 
‘nsurer on demutualization; 248(12) — Identical properties; 251.1 — Affiliated per- 
sons; 256(5.1) — Controlled directly or indirectly — control in fact; 256(6)(9) — 
Whether control acquired. 


History: The closing words of the definition “superficial loss” in s. 54 amended to add 
“hypothec” by 2001, c. 17, subsec. 207(2), in force June 14, 2001. 


The definition “superficial loss” in s. 54 amended by 1998, c. 19, s. 95, applicable, 
subject to s. 247 of 1998, c. 19 (grandfathering rule reproduced after s. 260), to disposi- 
tions of property that occur after April 26, 1995. The definition formerly read: 


“superficial loss” of a taxpayer means the taxpayer’s loss from the disposition of 
a property in any case where 
(a) the same or identical property (in this definition referred to as “substi- 
tuted property”) was acquired, during the period beginning 30 days before 
the disposition and ending 30 days after the disposition, by the taxpayer, the 
taxpayer's spouse or a corporation controlled, directly or indirectly in any 
manner whatever, by the taxpayer, and 


(b) at the end of the period referred to in paragraph (a) the taxpayer, the 
taxpayer's spouse or the corporation, as the case may be, owned, in any 
manner whatever, the substituted property, 


except that a loss otherwise described in this definition shall be deemed not to be 
a superficial loss if the disposition giving rise to the loss 


(c) was a disposition deemed by paragraph 33.1(11)(a), subsection 45(1), 
section 48 as it read in its application before 1993, section 50 or 70, subsec- 
tion 104(4), section 128.1, paragraph 132.2(1)(f), subsection 138(11.3) or 
142.5(2), paragraph 142.6(1)(b) or subsection 144(4.1) or (4.2) or 149(10) to 
have been made, 


(d) was the expiration of an option, or 
(e) was a disposition of property by the taxpayer to which paragraph 
40(2)(e.1) or subsection 85(4) applies. 
Para. (c) of the definition “superficial loss” in s. 54 amended by 1995, c. ile Sa wlitit 
applicable to dispositions that occur after February 22, 1994, except that in applying 
para. (c) before July 1994, it shall be read without reference to “paragraph 132.2(1)(f)”. 
The para. formerly read: 
(c) was a disposition deemed by paragraph 33.1(11)(a), subsection 45(1), section 
48 as it read in its application before 1993, section 50 or 70, subsection 104(4), 
section 128.1 or subsection 138(11.3), 144(4.1) or (4.2) or 149(10) to have 
{been] made, 


Para. (e) of the definition “superficial loss” in s. 54 amended by 1995, c. 21, subsec. 
18(2), applicable to taxation years that end after February 21, 1994. The para. formerly 
read: 
(e) was a disposition of property by the taxpayer to which subsection 85(4) 
applies. 
Para. (c) of the definition “superficial loss” in s. 54 substituted by 1994, c. 21, s. 23, 
applicable after 1992 except that, where a corporation elects in accordance with para- 
graph 111(4)(a) of 1994, c. 21 (i.e., elects before the end of December 1994 for new 
subsec. 250(5.1) to apply in respect of a continuance before 1993), the amended para. 
applies to the corporation from the corporation’s time of continuation (within the 
meaning assigned by that paragraph). Para. (c) formerly read: 


(c) was a disposition deemed by paragraph 33.1(11)(a), subsection 45( 1), section 
48. 50 or 70 or subsection 104(4), 138(11.3), 144(4.1) or (4.2) or 149(10) to have 
been made, 


Para. (a) of the definition “superficial loss” in s. 54 amended by 1994, c. 7, Sch. II 
(1991, c. 49), s. 31, to substitute “controlled, directly” for “controlled, whether di- 
rectly”, applicable to taxation years beginning after 1988. 


1.T. Application Rules: 26(6) (superficial loss where disposition from June 19 to 
December 31, 1971). 


Part I, Division B 


Interpretation Bulletins: IT-159R3: Capital debts established to be bad debts; IT- 
325R2: Property transfers after separation, divorce and annulment; IT-387R2: Meaning 
of “identical properties”. 

|.T. Technical News: 7 (control by a group — 50/50 arrangement (re para. (f))). 
Definitions [s. 54]: “acquired” — 256(7)—-(9): “affiliated” — 251.1; “amount” — 
248(1); “beneficially interested” — 248(25); “brother” — 252(2); “business” — 
248(1); “calendar year” — Interpretation Act 37(1)(a); “Canada” — 255; “capital 
gain” — 39(1)(a), 248(1); “capital interest”— in a trust 108(1), 248(1); “capital 
loss” — 39(1)(b), 248(1); “capital property” — 54, 248(1); “‘child” — 252(1); “com- 
mon-law_ partner”, “common-law partnership” — 248(1); “control” — 256(6)—(9); 
“controlled directly or indirectly” — 256(5.1), (6.2); “corporation” — 248(1), Interpre- 
tation Act 35(1); “deferred profit sharing plan” — 147(1), 248(1); “depreciable pro- 
perty” — 13(21), 248(1): “disposition”, “dividend” — 248(1); “eligible capital 
amount” — 14(1), 248(1); “eligible capital property” — 54, 248(1); “employees profit 
sharing plan” — 144(1), 248(1); “father” — 252(2): “identical” — 248(12); “indivi- 
dual” — 248(1); “mother” — 252(2); “person”, “personal trust” — 248(1); “personal- 
use property” — 54, 248(1); “prescribed”, “property” — 248(1); “registered char- 
ity” — 248(1); “registered retirement income fund” — 146.3(1), 248(1); “registered re- 
tirement savings plan” — 146(1), 248(1); “resident in Canada” — 94(3)(a)(viii), 250; 
“separation agreement” — 248(1); “share” — 248(1); “sister” — 252(2); “specified 
beneficiary” — 54‘principal residence”’(c.1)(1i); “substituted property” — 54*superfi- 
cial loss"(a); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), 
(3); “written” — Interpretation Act 35(1)‘writing”. 


54.1 (1) Exception to principal residence rules — A taxation 
year in which a taxpayer does not ordinarily inhabit the taxpayer’s 
property as a consequence of the relocation of the taxpayer’s or the 
taxpayer’s spouse’s or common-law partner’s place of employment 
while the taxpayer, spouse or common-law partner, as the case may 
be, is employed by an employer who is not a person to whom the 
taxpayer or the spouse is related is deemed not to be a previous 
taxation year referred to in paragraph (d) of the definition “principal 
residence” in section 54 if 


Proposed Amendment — 54.1(1) opening words 


54.1 (1) Exception to principal residence rules — A taxa- 
tion year in which a taxpayer does not ordinarily inhabit the tax- 
payer’s property as a consequence of the relocation of the place of 
employment of the taxpayer or the taxpayer’s spouse or common- 
law partner while the taxpayer or the taxpayer’s spouse or com- 
mon-law partner, as the case may be, is employed by an employer 
who is not a person to whom the taxpayer or the taxpayer's spouse 
or common-law partner is related is deemed not to be a previous 
taxation year referred to in paragraph (d) of the definition “princi- _ 
pal residence” in section 54 if . 
Application: The July 18, 2005 draft legislation (Part 2 — technical), Ss. 67, WE 
amend the opening words of subsec. 54.1(1) to read as above, applicable to 2001 et 
seq. except that, if a taxpayer and a person have jointly elected under s. 144 of th 
Modernization of Benefits and Obligations Act [S.C. 2000, c. 12; see the transitiona 
rules reproduced in the History to 248(1)*common-law partner”]. in respect of th 
1998, 1999 or 2000 taxation years, the amendment applies to the taxpayer and the _ 
person in respect of the applicable taxation year and subsequent taxation years. 


Technical Notes: Section 54.1 sets out an exception to the principal residence — 
rules. Under the rules in section 54, if a housing unit is not ordinarily inhabited in a 
year and is rented out, it can continue to qualify as a principal residence for up to 4 
years if the taxpayer so elects under subsection 45(2). However, under section 54.1 it 
can continue to so qualify indefinitely provided that, as a consequence of a relocation 

of employment of the taxpayer or the taxpayer's spouse or common-law partner, the 
property is not ordinarily inhabited by the taxpayer. The recent amendments to add — 
references in the Act to a common-law pariner [did not include] the English version 
of section 54.1. The current amendment adds the required reference and corrects that _ : 
oversight and generally applies to the 2001 and subsequent taxation years. However, ‘ 
it may apply as early as 1998 where common-law partners have jointly elected to be 
treated as such under the Act, starting in that year. _ 


(a) the property subsequently becomes ordinarily inhabited by 
the taxpayer during the term of the taxpayer’s or the taxpayer’s 
spouse’s or common-law partner’s employment by that em- 
ployer or before the end of the taxation year immediately fol- 
lowing the taxation year in which the taxpayer’s or the spouse’s 
or common-law partner’s employment by that employer termi- 
nates; or 


(b) the taxpayer dies during the term of the taxpayer’s or the 
spouse’s or common-law partner’s employment by that 
employer. 
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(2) Definition of “property” — In this section, “property”, in re- 
lation to a taxpayer, means a housing unit 


(a) owned by the taxpayer, 
(b) in respect of which the taxpayer has a leasehold interest, or 


(c) in respect of which the taxpayer owned a share of the capital 
stock of a co-operative housing corporation if the share was ac- 
quired for the sole purpose of acquiring the right to inhabit a 
housing unit owned by the corporation 


whether jointly with another person or otherwise in the year and 
that at all times was at least 40 kilometres farther from the tax- 
payer’s or the taxpayer’s spouse’s or common-law partner’s new 
place of employment than was the taxpayer’s subsequent place or 
places of residence. 


Related Provisions: 40(2)(b), 40(4)-(6) — Principal residence rules. 


History [s. 54.1]: The opening words of subsec. 54.1(1) amended by 2001, c. 17, s. 
238, applicable to 2001 er seg. except that, if a taxpayer and a person have jointly 
elected pursuant to s. 144 of the Modernization of Benefits and Obligations Act [2000, 
c. 12], in respect of the 1998, 1999 or 2000 taxation years, the amendment applies to 
the taxpayer and the person in respect of the applicable taxation year and subsequent 
taxation years. The opening words formerly read: 


54.1 (1) A taxation year in which a taxpayer does not ordinarily inhabit the tax- 
payer’s property as a consequence of the relocation of the taxpayer’s or the tax- 
payer’s spouse’s or common-law partner’s place of employment while the tax- 
payer or the spouse, as the case may be, is employed by an employer who is not 
a person to whom the taxpayer or the spouse is related shall be deemed not to be 
a previous taxation year referred to in paragraph (d) of the definition “principal 
residence” in section 54 if 


S. 54.1 amended to replace “‘spouse’s” with “spouse’s or common-law partner’s” by 
2000, c. 12, Sch. 2, s. 7, applicable to 2001 et seg., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)common-law partner”’. 
Definitions [s. 54.1]: “common-law partner” — 248(1): “corporation” — 248(1), In- 
terpretation Act 35(1); “employed”, “employer”, “employment”, “person” — 248(1); 
“property” — 54.1(2); “share” — 248(1); “taxation year’ — 249: “taxpayer”? — 
248(1). 


Interpretation Bulletins [s. 54.1]: IT-120R6: Principal residence. 


54.2 Certain shares deemed to be capital property — 
Where any person has disposed of property that consisted of all or 
substantially all of the assets used in an active business carried on 
by that person to a corporation for consideration that included 
shares of the corporation, the shares shall be deemed to be capital 
property of the person. 

Related Provisions: 39(4)— Election re disposition of Canadian securities: 
85(1) — Rollovers of property to corporation; 110.6(14)(f)(ii) — Shares qualify for 
capital gains exemption without waiting for 2-year holding period; 248(1) — “Busi- 
ness” does not include adventure or concern in the nature of trade. 

Definitions [s. 54.2]: “active business”, “business” — 248(1); “capital property” — 
54, 248(1); “corporation” — 248(1), Interpretation Act 35(1); “disposition”, “‘person”’, 
“property”, “share” — 248(1). 

Information Circulars: 88-2 Supplement, para. 7: General anti-avoidance rule — 
section 245 of the Income Tax Act. 


55. (1) Definitions — In this section, 


“distribution” means a direct or indirect transfer of property of a 
corporation (referred to in this section as the “distributing corpora- 
tion”) to one or more corporations (each of which is referred to in 
this section as a “transferee corporation”) where, in respect of each 
type of property owned by the distributing corporation immediately 
before the transfer, each transferee corporation receives property of 
that type the fair market value of which is equal to or approximates 
the amount determined by the formula 
B 


AxX= 
@ 


where 


A is the fair market value, immediately before the transfer, of all 
property of that type owned at that time by the distributing 
corporation, 
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B_ is the fair market value, immediately before the transfer, of all 
the shares of the capital stock of the distributing corporation 
owned at that time by the transferee corporation, and 

C ‘is the fair market value, immediately before the transfer, of all 

the issued shares of the capital stock of the distributing 

corporation; 

Related Provisions: 55(3.02) — Where distributing corporation is a specified corpo- 

ration; 88(1)(c)(iv) — Winding-up. 


“permitted acquisition”, in relation to a distribution by a distribut- 
ing corporation, means an acquisition of property by a person or 
partnership on, or as part of, 


(a) a distribution, or 


(b) a permitted exchange or permitted redemption in relation to a 
distribution by another distributing corporation; 


“permitted exchange’’, in relation to a distribution by a distribut- 
ing corporation, means 


(a) an exchange of shares for shares of the capital stock of the 
distributing corporation to which subsection 51(1) or 86(1) ap- 
plies or would, if the shares were capital property to the holder 
thereof, apply, other than an exchange that resulted in an acqui- 
sition of control of the distributing corporation by any person or 
group of persons, and 


(b) an exchange of shares of the capital stock of the distributing 
corporation by one or more shareholders of the distributing cor- 
poration (each of whom is referred to in this paragraph as a “par- 
ticipant’”) for shares of the capital stock of another corporation 
(referred to in this paragraph as the “acquiror”) in contemplation 
of the distribution where 


(1) no share of the capital stock of the acquiror outstanding 
immediately after the exchange (other than directors’ quali- 
fying shares) is owned at that time by any person or partner- 
ship other than a participant, 


and either 


(ii) the acquiror owns, immediately before the distribution, 
all the shares each of which is a share of the capital stock of 
the distributing corporation that was owned immediately 
before the exchange by a participant, or 


(ii) the fair market value, immediately before the distribu- 
tion, of each participant’s shares of the capital stock of the 
acquiror is equal to or approximates the amount determined 
by the formula 

(ax8 


| a )+D 


where 


A is the fair market value, immediately before the distribu- 
tion, of all the shares of the capital stock of the acquiror 
then outstanding (other than shares issued to participants 
in consideration for shares of a specified class all the 
shares of which were acquired by the acquiror on the 
exchange), 


is the fair market value, immediately before the exchange, 
of all the shares of the capital stock of the distributing 
corporation (other than shares of a specified class none or 
all of the shares of which were acquired by the acquiror 
on the exchange) owned at that time by the participant, 


is the fair market value, immediately before the exchange, 
of all the shares (other than shares of a specified class 
none or all of the shares of which were acquired by the 
acquiror on the exchange and shares to be redeemed, ac- 
quired or cancelled by the distributing corporation pursu- 
ant to the exercise of a statutory right of dissent by the 
holder of the share) of the capital stock of the distributing 
corporation outstanding immediately before the exchange, 
and 
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D is the fair market value, immediately before the distribu- 
tion, of all the shares issued to the participant by the ac- 
quiror in consideration for shares of a specified class all 
of the shares of which were acquired by the acquiror on 
the exchange; 


Related Provisions: 139.1(18) — Holding corporation deemed not to acquire con- 
trol of insurer on demutualization; 256(6)-(9) — Whether control acquired. 


“permitted redemption”, in relation to a distribution by a distrib- 
uting corporation, means 


(a) a redemption or purchase for cancellation by the distributing 
corporation, as part of the reorganization in which the distribu- 
tion was made, of all the shares of its capital stock that were 
owned, immediately before the distribution, by a transferee cor- 
poration in relation to the distributing corporation, 


(b) a redemption or purchase for cancellation by a transferee 
corporation in relation to the distributing corporation, or by a 
corporation that, immediately after the redemption or purchase, 
was a subsidiary wholly-owned corporation of the transferee 
corporation, as part of the reorganization in which the distribu- 
tion was made, of all of the shares of the capital stock of the 
transferee corporation or the subsidiary wholly-owned corpora- 
tion that were acquired by the distributing corporation in consid- 
eration for the transfer of property received by the transferee 
corporation on the distribution, and 


(c) a redemption or purchase for cancellation by the distributing 
corporation, in contemplation of the distribution, of all the 
shares of its capital stock each of which is 


(i) a share of a specified class the cost of which, at the time 
of its issuance, to its original owner was equal to the fair 
market value at that time of the consideration for which it 
was issued, or 


(ii) a share that was issued, in contemplation of the distribu- 
tion, by the distributing corporation in exchange for a share 
described in subparagraph (1); 
History: Paras. (a) and (b) of the definition “permitted redemption” in subsec. 55(1) 
amended by 1998, c. 19, subsec. 96(1), applicable to dividends received after February 
21, 1994. The paras. formerly read: 
(a) a redemption or purchase for cancellation by the distributing corporation, as 
part of the reorganization in which the distribution was made, of all the shares of 
its capital stock owned by a transferee corporation in relation to the distributing 
corporation, 
(b) a redemption or purchase for cancellation by a transferee corporation in rela- 
tion to the distributing corporation, as part of the reorganization in which the 
distribution was made, of all of the shares of its capital stock owned by the dis- 
tributing corporation, and 


Proposed Addition — 55(1)“qualified person” 


“qualified person”, in relation to a distribution, means a person 
or partnership with whom the distributing corporation deals at 
arm’s length at all times during the course of the series of transac- 
tions or events that includes the distribution if 


(a) at any time before the distribution, 


(i) all of the shares of each class of the capital stock of the 
distributing corporation that includes shares that cause that 
person or partnership to be a specified shareholder of the 

distributing: corporation (in this definition all of those 

shares in all of those classes are referred to as the “ex- 

_ changed shares”) are, in the circumstances described in par- 

_agraph (a) of the definition “permitted exchange”, ex- 
changed for consideration that consists solely of shares of a 
specified class of the capital stock of the distributing corpo- 

_ ration (in this definition referred to as the “new shares’), or 


_ (ii) the terms or conditions of all of the exchanged shares 

_ are amended (which shares are in this definition referred to 

after the amendment as the “amended shares”) and the 
amended shares are shares of a specified class of the capital 
stock of the distributing corporation, 


(b) immediately before the exchange or amendment, the ex- 
changed shares are listed on a prescribed stock exchange, 


Income Tax Act, Part I, Division B 


- (c) immediately after the exchange or amendment, the 1 e 
shares or the amended shares, as the case may be, are listed 
a prescribed stock exchange, ok : 


_ (d) the exchanged shares would be shares of a specified class if 
they were not convertible into, or exchangeable for, other 
“shares, SaWe 1 iG ont MONTY Te Soetes a) 
~ (e) the new shares or the amended shares, as the case may be, 
and the exchanged shares are non-voting in respect of the elec- 
tion of the board of directors of the distributing corporation 
- except in the event of a failure or default under the terms or 
conditions of the shares, and ee ee 
~ (f) no holder of the new shares or the ded shares, as the 


ye 
AY Re ee es 


case may be, is entitled to receive on the redemption, cancella-_ 
tion or acquisition of the new shares or the amended shares, as. 
the case may be, by the distributing corporation or by any per-~ 
‘son with whom the distributing corporation does not deal at~ 
arm’s length an amount (other than a premium for early re-— 
demption) that is greater than the total of the fair market value 

of the consideration for which the exchanged shares were is- — 
sued and the amount of any unpaid dividends on the new 

shares or on the amended shares, as the case may Se 

Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 68(2), _ 
will add the definition “qualified person” to subsec. 55(1), applicable in respect of _ 
dividends received after 1999. : : : - 


Technical Notes: The definition “qualified person” is added to subsection 55(1), in 
conjunction with amendments to clause 55(3.1)(b)G)(B) and paragraph 55(3.2)(h). - 
As a result of these amendments, a person or partnership may exchange shares of a 
distributing corporation (“old shares”) for new shares of the distributing corporation 
and, where the conditions set out in the definition are satisfied, the ownership of the 
old shares will not affect the tax treatment of dividends received in the course of a 
reorganization to which paragraph 55(3)(b) applies. In general terms, a qualified per- — 
son is a person or partnership that exchanges all of the old shares that caused that. - 
person or partnership to be a specified shareholder of the distributing corporation for 
consideration consisting solely of shares of a specified class. The definition also pro-_ 
vides that the old shares must not be shares of a specified class solely because they 
were convertible into a class of shares that was not a specified class and that every 
holder of old shares must participate in the exchange. In addition, a person or part- 
nership will not be a qualified person unless the old shares and the new shares are 
non-voting in respect of the election of the board of directors (or have voting rights _ 
only in the event of failure or default under the terms of the shares). 


The addition of the definition “qualified person”, applicable in respect of dividends _ 
received after 1999, is made concurrently with the addition of new subsection — 
55(3.4). New subsection 55(3.4) provides that shares of a specified class are not 
taken into consideration in determining if a person is a specified shareholder for the 
purpose of subparagraph 55(3.1)(b)(i) and for the purpose of paragraph 55B.2)G), as 
that paragraph applies for the purpose of subparagraph 55(3.1)(b)(il). _ : 


Letter from Dept. of Finance, May 15, 2000: 
Dear [xxx] 


This is in response to your letter of April 14, 2000 and further to your telephone _ 
conversation with Davine Roach of this Division regarding a proposed butterfly reor- 
ganization in which [xxx], a Canadian public corporation, proposes to distribute _ 
some of its assets to Newco. You are concerned that the current wording of the defi- 
nition “specified shareholder” in subsection 55(3.3) of the Income Tax.Act (the — 
“Act”) inappropriately applies to cause paragraph 55(3.1)(b) of the Act to apply to 
the butterfly reorganization transaction rendering it taxable. You ask that the Act be 
amended to address this concern. 


Our understanding of the facts of the proposed transaction is that MBC proposes to 
transfer on a tax-deferred-basis to Newco, in the course of a butterfly reorganization 
to which paragraph 55(3)(b) of the Act applies, 80% of the net fair market value of _ 
[xxx] total property. Newco will be owned by the shareholders of {xxx] for the pur- 
pose of acquiring the distributed assets. As part of the series of transactions that in- 
cludes the butterfly reorganization, [xxx] will redeem the first preference shares (Se- 
ties B). These shares are shares of a “specified class” within the meaning of the” 
definition “specified class” in subsection 55(1) of the Act. Mr. -X owns more than 
10% of the first preference shares. Consequently, Mr. X is a specified shareholder of — 
[xxx] within the meaning of “specified shareholder” in subsection 55G.3). Mr. X 
also owns common shares of [xxx] but would not be a specified shareholder of [xxx] 
if he did not own more than 10% of the first preference shares. . : 


ee 


Immediately after the butterfly reorganization, a company wholly-owned by [xxx 
(‘Acquisition Co.”) will acquire for cash all of [xxx] outstanding shares including 
those held by Mr. X. [xxx] is the controlling shareholder of [xxx]. Mr. X is unrelatec 
to [xxx]. Because Mr. X is a “specified shareholder” of [xxx] and unrelated to Acqui 
sition Co., paragraph 55(3.1)(b) of the Act will apply to the share acquisition b 
Acquisition Co. to cause the butterfly reorganization to be subject to the applicatio 
of subsection 55(2) of the Act. You believe that the restrictions in paragraph _ 
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55(3.1)(b) should not apply to a person who is a specified shareholder because the The rules applicable to shares of a specified class are based on the premise that such 
person holds shares of a “specified class” as defined in subsection 55(1) of the Act. shares are equivalent to debt. Thus, to ensure that these shares more closely resemble 
ie pecorino a policy perspective, shareholders holding shares of a specified debt, the definition is amended, for shares issued after December 20, 2002, to include 
class should not be subject to all specified shareholder restrictions in paragraph a requirement that they be non-voting with respect to the election of the directors of 
§5(3.1)(b) of the Act. Consequently, we are prepared to recommend to the Minister the corporation (or have voting rights only in the event of failure or default under the 


of Finance that the Act be amended to provide that, for the purposes of subparagraph terms of the shares). 
55(3.1)(b)(i) and paragraph 55(3.2)(h) of the Act as it applies for the purposes of : ; ' : iia 
Subparagraph 55(3.1)(b)(ii), a shareholder will not be treated as a specified share- “specified corporation” in relation to a distribution means a dis- 
holder only because the shareholder holds shares of a “specified class” as defined by tributing corporation 

subsection 55(1) of the Act and the shares are otherwise non-voting. It would also be 
recommended that such an amendment be effective for dividends received after _ 


(a) that is a public corporation or a specified wholly-owned cor- 
poration of a public corporation, 


ons are acted upon, I would anticipate that such amend- (b) shares of the capital stock of which are exchanged for shares 


If the above re 
ments would be included in a future income tax technical bill. of the capital stock of another corporation (referred to in this 
Pe Vode Gterely ON AG Pen definition and subsection (3.02) as an “acquiror”) in an ex- 
» Brian Emewein . . change to which the definition “permitted exchange” in this sub- 
1 Director, Tax Legislation Division. section would apply if that definition were read without refer- 
Regulations: 3200, 3201 (prescribed stock exchange). ence to paragraph (a) and subparagraph (b)(ii) of that definition, 
& : ; fies jio} } (c) that does not make a distribution, to a corporation that is not 
safe-income determination time” for a transaction or event or a an acquiror, after 1998 and before the day that is three years 
series of transactions or events means the time that is the earlier of after the day on which the shares of the capital stock of the dis- 
(a) the time that is immediately after the earliest disposition or tributing corporation are exchanged in a transaction described in 
increase in interest described in any of subparagraphs (3)(a)(i) to paragraph (b), and 
(v) that resulted from the transaction, event or series, and (d) no acquiror in relation to which makes a distribution after 
(b) the time that is immediately before the earliest time that a 1998, and before the day that is three years after the day on 
dividend is paid as part of the transaction, event or series: which the shares of the capital stock of the distributing corpora- 
History: The definition “safe-income determination time” added to subsec. 55(1) by tion are exchanged in a transaction described in paragraph (b), 
1998, c. 19, subsec. 96(2), applicable to dividends received after June 20, 1996. and, for the purposes of paragraphs (c) and (d), 
“specified class” means a class of shares of the capital stock of a (e) a corporation that is formed by an amalgamation of two or 
distributing corporation where more other corporations is deemed to be the same corporation 


(a) the paid-up capital in respect of the class immediately before as, and a continuation of, each of the other Seen os aud 


the beginning of the series of transactions or events that includes (f) where there has been a winding-up of a corporation to which 
a distribution by the distributing corporation was not less than subsection 88(1) applies, the parent is deemed to be the same 
the fair market value of the consideration for which the shares of corporation as, and a continuation of, the subsidiary; 

that class then outstanding were issued, History: The definition “specified corporation” added to subsec. 55(1) by 2001, c. 17, 


: ree bsec. 38(1), licable to transfers that fter 1998. 
(b) under neither the terms and conditions of the shares nor any | om Iv Soi arte ana fal See AU 2, 


agreement in respect of the shares are the shares convertible into “specified wholly-owned corporation” of a public corporation 
or exchangeable for shares other than shares of a specified class | means a corporation all of the outstanding shares of the capital 
or shares of the capital stock of a transferee corporation in rela- | stock of which (other than directors’ qualifying shares and shares of 


tion to the distributing corporation, and a specified class) are held by 

(c) under neither the terms and conditions of the shares nor any (a) the public corporation, 

agreement in respect of the shares is any holder of the shares (b) a specified wholly-owned corporation of the public corpora- 
entitled to receive on the redemption, cancellation or acquisition tion. or 


of the shares by the corporation or by any person with whom the 
corporation does not deal at arm’s length (excluding any pre- 
mium for early redemption) an amount greater than the total of 


(c) any combination of corporations described in paragraph (a) 
or (b). 


the fair market value of the consideration for which the shares History: The definition “specified wholly-owned corporation” added to subsec. 55(1) 
were issued and the amount of any unpaid dividends thereon. 


by 2001, c. 17, subsec. 38(1), applicable to transfers that occur after 1998. 


History [subsec. 55(1)]: New subsec. 55(1) added by 1995, c. 3, subsec. 16(1), 
applicable to dividends received after February 21, 1994 other than dividends received 
before 1995 in the course of a reorganization that was required on February 22, 1994 to 
be carried out pursuant to a written agreement entered into before February 22, 1994. 


Selected Cases [subsec. 55(1)]: Nova Corp. of Alberta y. R., [1997] 3 C.T.C. 291 
(FCA) (Taxpayer must have done something to increase the loss for provision to 
apply); Nova Corporation of Alberta v. Canada, [1996] 1 C.T.C. 2164 (TCC) (Provi- 
sion not applicable where taxpayer did nothing to increase an existing loss in shares 
acquired in arm’s length transaction). 


(2) Deemed proceeds or capital gain — Where a corporation 
resident in Canada has received a taxable dividend in respect of 


(d) the shares are non-voting in respect of the election of the which it is entitled to a deduction under subsection 112(1) or (2) or 
board of directors except in the event of a failure or default 138(6) as part of a transaction or event or a series of transactions or 

E under the terms or conditions of the shares; : events, one of the purposes of which (or, in the case of a dividend 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 68(1), under subsection 84(3), one of the results of which) was to effect a 
Mill amend para. (c) of the definition “specified class” in subsec. 55(1) to read as significant reduction in the portion of the capital gain that, but for 
Bbove, and add para. (d). applicable in respect of shares issued after December 20. | the dividend, would have been realized on a disposition at fair mar- 
ay 2s a ket value of any share of capital stock immediately before the divi- 
inical Notes: The definition “specified class” is relevant in determining | gend and that could reasonably be considered to be attributable to 

ther an exchange of shares of the capital stock of a distributing corporation for anything other than income earned or realized by any corporation 


hares of the capital stock of another corporation constitutes a permitted exchange, : : : meet, ; 
Which, in turn; is relevant for the ‘purpose’ of paragraph $5(3.1)(b): The definition after 1971 and before the safe-income determination time for the 


“specified class” is also relevant in determining if a redemption of shares by the transaction, event or series, notwithstanding any other section of 
distributing corporation prior to a distribution is a permitted redemption. this Act, the amount of the dividend (other than the portion of it, if 
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any, subject to tax under Part IV that is not refunded as a conse- 
quence of the payment of a dividend to a corporation where the 
payment is part of the series) 


(a) shall be deemed not to be a dividend received by the 
corporation; 


(b) where a corporation has disposed of the share, shall be 
deemed to be proceeds of disposition of the share except to the 
extent that it is otherwise included in computing such proceeds; 
and 


(c) where a corporation has not disposed of the share, shall be 
deemed to be a gain of the corporation for the year in which the 
dividend was received from the disposition of a capital property. 


Related Provisions: 54“proceeds of disposition”(j) — Effect of 55(2) on proceeds 
of disposition; 55(3) — Exception; 55(4) — Arm’s length dealings; 55(5) — Applica- 
ble rules: 110.6(7)(a) — Capital gains exemption disallowed on butterfly; 112(3) — 
Stop-loss rule denying capital loss after dividends received on share; 248(10) — Series 
of transactions; 256(7) — Where control deemed not to be acquired; 256(8) — Where 
rights acquired rather than shares in order to avoid 55(2). 


History: The opening words of subsec. 55(2) amended by 1998, c. 19, subsec. 96(3), 
applicable to dividends received after June 20; 1996, The opening words formerly read: 


(2) Where a corporation resident in Canada has after April 21, 1980 received a 
taxable dividend in respect of which it is entitled to a deduction under subsection 
112(1) or 138(6) as part of a transaction or event or a series of transactions or 
events (other than as part of a series of transactions or events that commenced 
before April 22, 1980), one of the purposes of which (or, in the case of a divi- 
dend under subsection 84(3), one of the results of which) was to effect a signifi- 
cant reduction in the portion of the capital gain that, but for the dividend, would 
have been realized on a disposition at fair market value of any share of capital 
stock immediately before the dividend and that could reasonably be considered 
to be attributable to anything other than income earned or realized by any corpo- 
ration after 1971 and before the transaction or event or the commencement of the 
series of transactions or events referred to in paragraph (3)(a), notwithstanding 
any other section of this Act, the amount of the dividend (other than the portion 
thereof, if any, subject to tax under Part IV that is not refunded as a consequence 
of the payment of a dividend to a corporation where the payment is part of the 
series of transactions or events) 


Selected Cases [subsec. 55(2)]: VIH Logging Ltd. v. R., [2005] ! Ga:G, 387 
(FCA); aff’g [2004] 2 C.T.C. 2149 (TCC) (Safe income not limited to post-1971 in- 
come on which tax had been paid. Purpose test re stock dividend not met); 729658 
Alberta Ltd. v. R., [2004] 4 C.T.C. 2261 (TCC) (Where no tax leakage, provision not 
applicable); Canutilities Holdings Ltd. v. R., [2004] 4 C.T.C. 210 (FCA); rev’g in part 
[2004] 1 C.T.C. 2001 (TCC) (Preordination plus ability to carry out transaction may 
produce “series”); Kruco Inc. v. R., [2003] 4 C.T.C. 185 (FCA) (Provision intends to 
catch income as computed under the Act, subject to stated exceptions); Granite Bay 
Charters Ltd. v. R., [2001] 3 C.T.C. 2516 (TCC) (Nexus between dividend and disposi- 
tion results in application of provision); Lamont Management Ltd. v. R., [2000] 3 
C.T.C. 18 (FCA); rev’g [1999] 3 C.T.C. 2576 (TCC) (“Any corporation” includes for- 
eign corporation that is not a foreign affiliate), Brelco Drilling Ltd. v. R., [1999] 4 
CTC. 2737 (TCC) (Losses in foreign jurisdiction do not reduce “safe income”); 
Meager Creek Holdings Ltd. v. R., [1998] 4 C.T.C. 2090 (TCC) (Must be some connec- 
tion between events for “series” of transactions to occur); 2/6663 Ontario Ltd. v. R., 
[1998] 3 C.T.C. 2425 (TCC) (Taxpayer acted to do something to its loss; provision 
applied); Nassau Walnut Investments Inc. V. R., [1998] 1 C.T.C. 33 (FCA) (Provision 
available to taxpayers assessed under subsec. 55(2)); Deuce Holdings Ltd. v. R., [1998] 
1 C.T.C, 2550 (TCC) (“Safe income” is after-tax computation; H.T. Hoy Holdings Ltd. 
y. R., [1997] 2 C.T.C. 2874 (TCC) (Series of transactions structured to cause parties to 
be related resulted in application of provision); Northern Hot Oil Services Lid. v. R., 
[1997] 2 C.T.C. 2543 (TCC) (Teleological approach to construction of provision); 
Placer Dome Inc. y. Canada, [1997] 1 C.T.C. 72 (FCA) (‘“Purpose” is subjective in 
nature; “result” is objective); Industries S.L.M. Inc. v. Canada, [1996] PCAC Pay) 
(TCC) (Dividend subject to application of provision as significantly reducing capital 
gain on sale of shares); Champagne v. MNR, [1996] 2 C.T.C. 2537 (TCC) (Safe income 
to be calculated on basis of income available for distribution, not already distributed); 
Sabo Brothers Construction Ltd y. Canada, [1996] 2 C.T.C. 2073 (TCC) (Business loss 
disallowed where-no possibility of profit; tax benefits did not arise solely from opera- 
tion of Act); CPL Holdings vy. Canada, [1995] 1 C.T.C. 447 (FCTD) (Provision not 
applicable where transactions not motivated by same considerations and purpose was to 
improve legal protection). 


Information Circulars: 88-2, paras. 7, 13: General anti-avoidance rule — section 
245 of the Income Tax Act. 


i.T. Technical News: 3 (loss utilization within a corporate group; butterfly reorgani- 
zations); 7 (subsection 55(2) — recent cases); 33 (income earned or realized — the 
Kruco case); 34 (safe income calculation — the Kruco case). 


Advance Tax Rulings: ATR-22R: Estate freeze using share exchange; ATR-27: 
Exchange and acquisition of interests in capital properties through rollovers and wind- 
ing-up (“butterfly”); ATR-35: Partitioning of assets to get specific ownership — “‘but- 
terfly”; ATR-47: Transfer of assets to Realtyco; ATR-56: Purification of a family farm 
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corporation; ATR-57: Transfer of property for estate planning purposes; ATR-58: Divi- 
sive reorganization. 


(3) Application — Subsection (2) does not apply to any dividend 
received by a corporation (in this subsection and subsection (3.01) 
referred to as the “dividend recipient’) 


(a) if, as part of a transaction or event or a series of transactions 
or events as a part of which the dividend was received, there was 
not at any particular time 


(i) a disposition of property, other than 


(A) money disposed of on the payment of a dividend or 
on a reduction of the paid-up capital of a share, and 


(B) property disposed of for proceeds that are not less 
than its fair market value, 


to a person or partnership that was an unrelated person im- 
mediately before the particular time, 


(ii) a significant increase (other than as a consequence of a 
disposition of shares of the capital stock ofa corporation for 
proceeds of disposition that are not less than their fair market 
value) in the total direct interest in any corporation of one or 
more persons or partnerships that were unrelated persons 1m- 
mediately before the particular time, 
(iii) a disposition, to a person or partnership who was an un- 
related person immediately before the particular time, of 
(A) shares of the capital stock of the corporation that paid 
the dividend (referred to in this paragraph and subsection 
(3.01) as the “dividend payer”), or 
(B) property more than 10% of the fair market value of 
which was, at any time during the course of the series, 
derived from shares of the capital stock of the dividend 


payer, 

Proposed Amendme 
(B) property (other than shar the capital stock of 
the dividend recipient) more th 


5(3)(a)(iti(B) 


han 10% of the fair market 
value of which was, at any time during the course of the — 
series, derived from shares of the capital stock of the 
dividend payer, — — 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 683), 
will amend cl. 55(3)(a)(4ii)(B) to read as above, applicable to dividends received after : 
Qe rrr— — 
Technical Notes: Paragraph 55(3)(a) provides an exemption from the appl 
of subsection 55(2) for dividends received in the course of certain related-party 
actions. More specifically, paragraph 55(3)(a) exempts a dividend received b 


poration if, as part of a transaction or event or a series of transactions or events that 


includes the receipt of the dividend, there was not, at any particular time, a dis 
tion of property or a significant increase in the total direct interest in a corporati 
the circumstances described in subparagraphs 55(3)(a)(i) to (v). . 7 
Clause 55(3)(a)(iii)(B) describes a disposition, to a person or partnership that wa: 
unrelated to the dividend recipient, of property more than 10% of the fair market — 
value of which was derived from shares of the capital stock of the dividend payer. 


Clause 55(3)(a)(iii)(B) is amended, for dividends received after February 21,1994,to 
exclude a disposition of property that is a share of the capital stock of the dividend 


recipient. This amendment ensures that subsection 55(2) does not apply to the divi- 
dend received in the circumstances described 1 ollowing example involving the 


corporation ( Target) in an arm’s 
Target owns all the shares of two 
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55(3)(a)(iii) of the Act is too broad and should not capture the dividend paid on the 
Subco shares merely because the SubCo shares acquired by Target in exchange for 
the T2SubCo shares have a value greater than 10% of the value of the Bada s 
shares. 


+ 


We will recommend to the Minister of Finance that an amendment be made to sub- 
paragraph 55(3)(a)(iii) of the Act to ensure that it does not apply to the acquisition of 
the shares of Target by Buyerco in the circumstances described in your letter. We 
will recommend that an amendment be effective for dividends received by a corpora- 
tion after February 21, 1994. If the recommendation is acted upon, I would ancrpate 
that such an amendment would be meen in the next technical bill. 


Director. Tax Legis ation Division, Tax Policy Branch 


(iv) after the time the dividend was received, a disposition, to 
a person or partnership that was an unrelated person immedi- 
ately before the particular time, of 


(A) shares of the capital stock of the dividend recipient, 
or 


(B) property more than 10% of the fair market value of 
which was, at any time during the course of the series, 
derived from shares of the capital stock of the dividend 
recipient, and 


(v) a significant increase in the total of all direct interests in 
the dividend payer of one or more persons or partnerships 
who were unrelated persons immediately before the particu- 
lar time; or 
Selected Cases [para. 55(3)(a)]: Deuce Holdings Ltd. v. R., [1998 1 C.T.C. 2550 
(TCC) (“Any dividend” means one dividend); CPL Holdings y. Canada, [1995] 1 
C.T.C. 447 (FCTD) (Provision not applicable where transactions not motivated by 
same considerations and purpose was to improve legal protection). 


(b) if the dividend was received 
(i) in the course of a reorganization in which 


(A) a distributing corporation made a distribution to one 
or more transferee corporations, and 


(B) the distributing corporation was wound up or all of 
the shares of its capital stock owned by each transferee 
corporation immediately before the distribution were re- 
deemed or cancelled otherwise than on an exchange to 
which subsection 51(1), 85(1) or 86(1) applies, and 


(ii) on a permitted redemption in relation to the distribution 
or on the winding-up of the distributing corporation. 


_ Proposed Amendment — No acquisition of control on 
spin-off distribution _ 


=e ee Dept. of Finance, July 3, 2001: See under 2s67V(ayliN(E). 


Related Provisions: 13(30) — Transfers of property; 55(3.01) — Rules of interpre- 
tation for 55(3)(a); 55(3.1), (3.2) — Exception for purchase butterfly; 55(6) — Reor- 
ganization share deemed listed on prescribed stock exchange for certain purposes; 
88(1)(d) — Winding-up; 88(1)(c)(iii), 88(1)(c.2)— Cost base of property after 
windup; 110.6(7)(a) — Capital gains exemption disallowed on butterfly; 248(10) — 
Series of transactions; 256(7)(a)(i)(E) — No acquisition of control on spin-off distribu- 
tion; Reg. 1100(2.2), 1102(14)(a) — Depreciable property acquired on reorganization. 


History: The portion of subsec. 55(3) before para. (b) amended by 1998, c. 19, subsec. 
96(4), applicable to dividends received by a corporation after February 21, 1994, ex- 
cept that, 


(a) in respect of such dividends received before June 20, 1996, or received under 
an arrangement substantially advanced, as evidenced in writing, before June 20, 
1996, subparas. 55(3)(a)(ii) and (v) shall, if paragraph (b) does not apply, be read 
as follows: 


(ii) a significant increase (other than as a consequence of a disposition of 
shares of the capital stock of a corporation for proceeds of disposition that 
are not less than their fair market value) in the interest in any corporation of 
one or more persons or partnerships that were unrelated persons immediately 
before the particular time, 


(v) a significant increase in the interest in the dividend payer of one or more 
persons or partnerships that were unrelated persons immediately before the 
particular time; or 


and 


(b) in respect of such dividends, where they are received on shares issued 
before June 20, 1996, and the corporation so elects in writing before Novem- 


ber 1, 1998 or in its return of income under Part I of the Act for the year in 
which it received the dividends, the Act shall be read without reference to sub- 
sec. 55(3.01), and para. 55(3)(a) shall be read as follows: 


(a) unless the dividend was received as part of a transaction or event or a 
series of transactions or events that resulted in 


(i) a disposition of any property to a person with whom the dividend 
recipient was dealing at arm’s length, or 


(ii) a significant increase in the interest in any corporation of any 
person with whom the dividend recipient was dealing at arm’s 
length; or 


The portion before para. (b) formerly read: 


(3) Exception — Subsection (2) does not apply to any dividend received by a 
corporation, 


(a) unless the dividend was received as part of a transaction or event or a 
series of transactions or events that resulted in 


(i) a disposition of property to a person (other than the corporation) to 
whom that corporation was not related, or 


(ii) a significant increase in the interest in any corporation of any person 
(other than the corporation that received the dividend) to whom the cor- 
poration that received the dividend was not related: or 


Subsec. 96(15) of 1998, c. 19, applicable to dividends received after February 21, 1994, 
provides: 


(15) Where a corporation elects under [paragraph (b) of the application to this 
amendment (above) — ed.] in respect of dividends, 


(a) subsection 55(4) of the Act shall, in respect of those dividends, be read as 
follows: 


(4) Where it can reasonably be considered that the principal purpose 
of one or more transactions or events was to cause 2 or more persons 
to be related or to not deal with each other at arm’s length, or to cause 
one corporation to control another corporation, so as to make subsec- 
tion (2) inapplicable, for the purposes of this section, those persons 
are deemed not to be related or are deemed to deal with each other at 
arm’s length, or the corporation is deemed not to control the other 
corporation, as the case may be. 


and 


(b) paragraph 55(5)(e) of the Act shall, in respect of those dividends, be read 
as follows: 


(e) in determining whether 2 or more persons deal with each other at 
arm’s length, 


(i) a person is deemed to deal with another person at arm’s length 
and not to be related to the other person if the person is the 
brother or sister of the other person, and 


(ii) persons who are otherwise related to each other solely because 
of a right referred to in paragraph 251(5)(b) are deemed not to be 
related to each other; and 


Subparas. 55(3)(a)(i) and (ii) amended by 1995, c. 3, subsec. 16(2), applicable to divi- 
dends received after February 21, 1994, other than dividends received as part of a 
transaction or event or a series of transactions or events that was required on February 
22, 1994 to be carried out pursuant to a written agreement entered into before February 
22, 1994. Subparas. (i) and (ii) formerly read: 


(i) a disposition of any property to a person with whom that corporation was 
dealing at arm’s length, or 


(ii) a significant increase in the interest in any corporation of any person with 
whom the corporation that received the dividend was dealing at arm’s length; or 


Para. 55(3)(b) amended by 1995, c. 3, subsec. 16(3), applicable to dividends received 
after February 21, 1994 other than i idends received before 1995 in the course of a 
reorganization that was required on February 22, 1994 to be carried out pursuant to a 
written agreement entered into before February 22, 1994. Para. (b) formerly read: 


(b) if the dividend was received in the course of a reorganization in which pro- 
perty of a particular corporation was transferred, directly or indirectly, to one or 
more corporations (each of which is in this paragraph referred to as a “trans- 
feree”) and, in respect of each type of property so transferred, the fair market 
value of the property so received by each transferee was equal to or approxi- 
mated the proportion of the fair market value of all property of that type owned 
by the particular corporation immediately before the transfer that 


(i) the total of the fair market value immediately before the transfer of all 
shares of the capital stock of the particular corporation owned by the trans- 
feree at that time 

is of 
(ii) the fair market value immediately before the transfer of all the issued 
shares of the capital stock of the particular corporation at that time, 


except that this paragraph does not apply in respect of a transfer where, in con- 
templation of and before the transfer, property has become property of the partic- 
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ular corporation, a corporation controlled by the particular corporation or a pred- 
ecessor of any such corporation otherwise than as a result of 
(iii) an amalgamation of corporations each of which was related to the par- 
ticular corporation, 
(iv) the winding-up of a corporation that was related to the particular 
corporation, 
(v) a transaction to which subsection (2) would, but for this subsection, 
apply, 
(vi) a disposition of property by the particular corporation or a corporation 
controlled by it to another corporation controlled by the particular 
corporation, 
(vii) a disposition of property by the particular corporation or a predecessor 
thereof for consideration that consists only of money or indebtedness that is 
not convertible into other property, or of any combination thereof, or 
(viii) a prescribed transaction. 
Information Circulars: 88-2, para. 7: General anti-avoidance rule — section 245 of 
the Income Tax Act. 
1.T. Technical News: 3 (butterfly reorganizations); No. 16 (Parthenon Investments 
case). 
Advance Tax Rulings: ATR-22R: Estate freeze using share exchange; ATR-27: 
Exchange and acquisition of interests in capital properties through rollovers and wind- 
ing-up (“butterfly”); ATR-35: Partitioning of assets to get specific ownership — “but- 
terfly”; ATR-47: Transfer of assets to Realtyco; ATR-56: Purification of a family farm 
corporation; ATR-57: Transfer of property for estate planning purposes; ATR-58: Divi- 
sive reorganization. 


(3.01) Interpretation for para. (3)(a) — For the purposes of par- 
agraph (3)(a), 
(a) an unrelated person means a person (other than the dividend 
recipient) to whom the dividend recipient is not related or a part- 
nership any member of which (other than the dividend recipient) 
is not related to the dividend recipient; 


(b) a corporation that is formed by an amalgamation of 2 or 
more other corporations is deemed to be the same corporation 
as, and a continuation of, each of the other corporations; 


(c) where there has been a winding-up of a corporation to which 
subsection 88(1) applies, the parent is deemed to be the same 
corporation as, and a continuation of, the subsidiary; 


(d) proceeds of disposition shall be determined without refer- 
ence to “paragraph 55(2)(a) or” in paragraph (j) of the definition 
“proceeds of disposition” in section 54; and 


Proposed Amendment — 55(3.01)(d) 


(d) proceeds of disposition are to be determined without refer- 
ence to 


_ (i) the expression “paragraph 55(2)(a) or” in Fe q) 
of the definition “proceeds of disposition” in section 54, 
and 


(ii) section 93: and 


Application: The July 18, 2005 draft legislation (Part 2 — enn: subsec. 68(4), 
will amend para. 55(3.01)(d) to read as above, applicable to dividends received after 
February 21, 1994. 


Technical Notes: Parag-aphs 55(3.01)(a) to (e) contain various merece rules 
for the purpose of paragraph 55(3)(a). Paragraph 55(3.01)(d) provides that proceeds 
of disposition are to be determined without reference to the application of paragraph 
55(2)(a). This rule is intended to ensure that proceeds of disposition do not include a 
dividend or deemed dividend that i is subject to subsection 5502). 


Section 93 permits a corporation resident in Canada to elect to treat the proceeds of 
disposition of a share of a foreign affiliate as a dividend in certain circumstances. 
Where such an election is made, the proceeds of disposition of the share are reduced 
accordingly. The reduction in the proceeds of disposition under section 93 is not 
intended to affect the application of paragraph 55(3)(a). Thus, paragraph 55(3.01)(d) 
is amended, for dividends received after February 21, 1994, to ensure that, for the 
purpose of paragraph 55(3)(a), proceeds of disposition are e determined without refer- 
ence to section 93. 


Letter from Dept. of Finance, February 19, 1999: 
Dear [xxx] 


This is in reply to your letter of December 1, 1998 to Len Farber beadue an anom- 
aly that results from the interaction of section 55 and 93 of the Income Tax Act (the 
Act’). You ask that a technical amendment be made to the ae to remove this 
anomaly. 


Based on our understanding of the facts set out in your letter, PecmesCaics under- 
takes a series of transactions to utilize losses within its related group. As part of this 
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1's length third party 
the shares. On the dispo- 
ed byl Forco as a dividend 
is a ot to Joe | 


series of transactions, Forco sells its shares « 
for proceeds of disposition equal to the. fair m. 
sition, section 93 of the Act applies to treat proc ds 
with the result that, for the purposes of the Ac 
received fair market “ae proceeds. AS part of 


exchange for es shares of Sisterco. Sisterco nec its preferred shares hel 
by Canco and Canco receives a dividend (the “Sisterco Dividend”). The Sister 
Dividend i is eet to subsection pad), of the Act only because section 8 applies | t 


corporation in ue course a; certain (aed ogee transactions to “ ae 
subsection 55(2) Inter-corporate dividends that would, but for the application of sec 
tion 93 which reduces the proceeds of disposition of a property to less than the fair 
market value of the property, have been exempt from the application of subsection 
55(2) because of paragraph 55(3)(a) should remain exempt from the ees ol 
subsection 55(2). : 


We are prepared therefore to recommend to the Minister of Finance that ms Act be 
amended to ensure the appropriate results in the circumstances described above. We 
will recommend that the amendment be effective for dividends received by a corpo- 
ration after February 21, 1994. If the recommendation is acted upon, I would antici- 
pate that such an amendment would be oe in the: next technical bill. 


Yours sincerely, 


_ Brian Ermewein 
Director; Tax Legislation Division, ton Policy Bona. 


(e) notwithstanding any other provision of this Act, where a 
non-resident person disposes of a property in a taxation year and 
the gain or loss from the disposition is not included in comput- 
ing the person’s taxable income earned in Canada for the year, 
the person is deemed to have disposed of the property for pro- 
ceeds of disposition that are less than its fair market value un- 
less, under the income tax laws of the country in which the per- 
son is resident, the gain or loss is computed as if the property 
were disposed of for proceeds of disposition that are not less 
than its fair market value and the gain or loss so computed is 
recognized for the purposes of those laws. 


Proposed Amendment — 55(3 ONY 
Letter from Dept. of Finance, April 21, 2005: 
Dear [xxx] 


We are writing in response to your letter dated February 22, 2005, and further to your 
telephone discussions with Daryl Boychuk of this Division in which you expressed — 
concern regarding the application of paragraphs 55(3.01)(b) and (c) of the Income Tax 
Act (the “Act”) in certain situations involving the winding-up of a wholly-owned sub- 
sidiary into its parent corporation or 2 nen Hore ofa a wooly ener ee 
with its parent corporation. 


Subsection 55(3.01) of the Act applies for the purpose of vareeroh 55(3)(a), which, in 
turn, provides that subsection 55(2) of the Act does not apply to a dividend received by 
a corporation if, as part of a transaction or event or series of transactions or events in 4 
which the dividend was received, there was not, at any particular time, a disposition of 
property, or a significant increase in the direct interest in a corporation, in circum: : 
stances described in subparagraphs 55(3)(a)(@) to (v). 


Subsection 55(3.01) of the Act sets out certain rules that apply for the purpose of para 
graph 55(3)(a). In particular, paragraph 55(3.01)(c) provides that where there has b 
a winding-up of a subsidiary corporation into its parent to which subsection 88(1) aj 
plies, the parent is deemed to be the same corporation as, and a continuation of 
subsidiary. Similarly, if the subsidiary corporation is amalgamated with the parent 
poration, paragraph 55(3.01)(b) deems the new corporation to be the same compe 
and a continuation of each of the predecessor corporations. 


Your concern is that a winding-up of a wholly-owned subsidiary into its parent corpe 
ration or the amalgamation of a wholly-owned subsidiary with its parent corporation in 
the situations described below may result in a significant increase in the direct interest 
in the subsidiary corporation by a shareholder of the parent corporation as described in - 
subparagraphs 55(3)(a)(ii) and (v). 


We have assumed that the transactions or events described j in each situation below are 
part of the same series of transactions or events. : 


Situation #1 


A public corporation (‘“Pubco’’) owns all the issued and outstanding shares of a taxable 
Canadian corporation (“Subco”). None of the shareholders of Pubco are related 
Pubco. Subco owns property! and property2 and Pubco wishes to acquire property 
However, corporate and commercial restrictions preclude Pubco from issuing shares to 
Subco and, therefore, a direct tax-deferred acquisition of property! by Pubco is not 
possible. Accordingly, Pubco will incorporate a wholly-owned subsidiary (“Newco”) 
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and cause Subco to transfer property| to Newco on a tax-deferred basis in exchange for 
redeemable preferred shares of Newco (“Neweo shares’), The Newco shares will then 
be redeemed giving rise to a deemed dividend to Subco. . Following the redemption of 
the Newco shares, Newco = be wound up into or amalgamated. with Pubeo. 


Situation #2 


Two taxable Canadian ‘corporations (“Aco’ on “Boo") are fe aged by the same 
person (“Mr, X”). Mr, X owns 100% of the shares of the capital stock of Aco and 70% 
of the shares of each class of Beo. Persons. that are not related to Mr. X own the re- 
maining shares of Boo. In addition, Aco owns 100% of the shares of another taxable 
Canadian corporation Ceo"). Aco intends to transfer the properties owned by Cco to 


Bco. To accomplish | this, Aco will transfer the shares of Cco to Bco in exchange for 


redeemable prefer | shares of Boo (“Boo shares”). The transfer will be done on a tax- 
deferred basis using subsection 85(1) of the Act. Aco will then cause Boo. to redeem the 
preferred shares owned by Aco giving rise to a deemed dividend to Aco. Coo will then 
be wound up into Or. amalgamated with: Boo. oo ed 


agnor obilbe a fel 


A public corporation (“Pubco”) owns all the issued and outstanding shares of a taxable 
Canadian. corporation (Subco”). None of the shareholders of Pubco are related to 
Pubco. Subco pays a dividend to Pubco and then i 4s wound u into, Pubco or amalga- 
mated with Pubco. 


In each of the situations descaibed above, the amiaibar 
in an increase in the total direct interests in the subsidi: 
unrelated to the dividend recipient because the 1 new corpor 
mation (or the parent corporation in the case of a windi 
55(3.01)(b) (or paragraph 55. 01)(c) in the case of a 
of the subsidiary corporation. Accordingly, subsection 55(2 ¢ Act will apply to 
the dividends that are received. or deemed to be received by t nd recipient. You 
have asked us to recommend an arnendment to the Act that would ensure that a short- 
form vertical amalgamation of a wholly-owned subsidiary with its parent corporation 
or a winding-up of a wholly-owned subsidiary into its parent corporation would not, in 
the situations described above, result in the application of subsection S3(2) to a divi- 


nd g-up will result 
ration by a person 

ed on the amalga- 
ned by paragraph 
be a continuation 


dend received as part ofa series of transactions or events that included the amalgama- 


tion or winding- oo 


We agree that, in the 
subsidiary with its pare 
corporation into its” 
direct interests in the s 
(v) of the Act. Acc gly 
amended to ensure ‘the situations described above, the winding-up or amalga- 
mation of the subsidiary corporation will not result in an increase in the interest in the 
subsidiary corporation described in subparagraphs 55(3)(a)Gi) and (v). We will also 
recommend that the amendment be effective for dividends received after 2004. While 
we cannot offer any assurance that either the Minister or Parliament will agree with our 
recommendation, we trust that this statement of our intentions is Melortt to you. 


ary corporation described in subparagraphs 55(3)(a)(ii) or 


Yours sincerely, 


wes 


‘Len Farber _ 
General Director, Tax Legislation Division, Tax Po cy 


story: Subsec. 55(3.01) added by 1998, c. 19, subsec. 96(5), applicable to dividends 
received by a corporation after February 21, 1994, except that in respect of such divi- 
dends, where they are received on shares issued before June 20, 1996, and the corpora- 
tion so elects in writing before November 1, 1998 or in its return of income under Part I 
of the Act for the year in which it received the dividends, the Act shall be read without 
reference to subsec. 55(3.01). 


Subsec. 96(15) of 1998, c. 19, applicable to dividends received after February 21, 1994, 
provides: 
(15) Where a corporation elects under [paragraph (b) of the application to this 
amendment (above) — ed.] in respect of dividends, 


(a) subsection 55(4) of the Act shall, in respect of those dividends, be read as 
follows: 


(4) Where it can reasonably be considered that the principal purpose 
of one or more transactions or events was to cause 2 or more persons 
to be related or to not deal with each other at arm’s length, or to cause 
one corporation to control another corporation, so as to make subsec- 
tion (2) inapplicable, for the purposes of this section, those persons 
are deemed not to be related or are deemed to deal with each other at 
arm’s length, or the corporation is deemed not to control the other 
corporation, as the case may be. 


and 
(b) paragraph 55(5)(e) of the Act shall, in respect of those dividends, be read 
as follows: 
(e) in determining whether 2 or more persons deal with each other at 
arm’s length, 


(i) a person is deemed to deal with another person at arm’s length 
and not to be related to the other person if the person ‘is the 
brother or sister of the other person, and 


atio decctthed bove. the amaleaguaen - a Wihelly-oveies 
p tion or the winding-up of a wholly-owned subsidiary 
orporation, should not result in the increase in the total 


e will recommend to the Minister that the Act be 


S. 55(3.1)(a) 


(ii) persons who are otherwise related to each other solely because 
of a right referred to in paragraph 251(5)(b) are deemed not to be 
related to each other; and 


(3.02) Distribution by a specified corporation — For the pur- 
poses of the definition “distribution” in subsection (1), where the 
transfer referred to in that definition is by a specified corporation to 
an acquiror described in the definition “specified corporation” in 
subsection (1), the references in the definition “distribution” to 


(a) “each type of property” shall be read as “property”; and 
(b) “property of that type” shall be read as “property”. 


History: Subsec. 55(3.02) added by 2001, c. 17,’subsec. 38(2), applicable to transfers 
that occur after 1998. 


(3.1) Where para. (3)(b) not Tre eer ete 
subsection (3), a dividend to which subsection (2) would, but for 
paragraph (3)(b), apply is not excluded from the application of sub- 
section (2) where 


(a) in contemplation of and before a distribution made in the 
course of the reorganization in which the dividend was received, 
property became property of the distributing corporation, a cor- 
poration controlled by it or a predecessor corporation of any 
such corporation otherwise than as a result of 


(i) an amalgamation of corporations each of which was re- 
lated to the distributing corporation, 


(ii) an amalgamation of a predecessor corporation of the dis- 
tributing corporation and one or more corporations controlled 
by that predecessor corporation, 


(iii) a reorganization in which a dividend was received to 
which subsection (2) would, but for paragraph (3)(b), apply, 
or 


(iv) a disposition of property by 


(A) the distributing corporation, a corporation controlled 
by it or a predecessor corporation of any such corporation 
to a corporation controlled by the distributing corporation 
or a predecessor corporation of the distributing 
corporation, 


(B) a corporation controlled by the distributing corpora- 
tion or by a predecessor corporation of the distributing 
corporation to the distributing corporation or predecessor 
corporation, as the case may be, or 


(C) the distributing corporation, a corporation controlled 
by it or a predecessor corporation of any such corporation 
for consideration that consists only of money or indebted- 
ness that is not convertible into other property, or of any 
combination thereof, 


Proposed Amendment — 55(3. 1y(a)_ 
Letier from Devt of OREO: ioaelances 26, 2004: 
Dear fox] oe _ se 


We are alin in response to your correspondence dated September 28, 2004 regard- 
aph 55(3.1)(a) of the Income. Tax Act (the “Act”). More specifically, you 
dus to -onsider an amendment to paragraph 55(3.1)(a) fo ensure that the 
n the acquisition of property in contemplation of a butterfly. reorganization 
do not apply if the distributing COpOTaen | is a ie eae corporation” as defined in 
subsection 55( 1) of the Act. 


Paragraph 55(3. 1)(a) of the Act provides that the exemption from subsection 5$5(2) for 
dividends received in the course of a ‘butterfly reorganization does not generally apply 
if property becomes property of the distributing corporation in rei ee of the 
distribution of property by the corporation. 


The rules governing butterfly reorganizations mandate that each type of property 
owned by the distributing corporation (other than a distributing corporation that is a 
specified corporation), be distributed pro. rata based on each transferee corporation’s 
proportionate interest in the distributing corporation. In the case of a specified corpora- 
tion, subsection 55(3.02) of the Act permits the distributing corporation to undertake a 
butterfly reorganization by making a proportionate distribution of all of its property as 
opposed to each type of property. Therefore, while an acquisition of property may alter 
the types of property owned by the distributing corporation, you submit that since a 
distribution by a specified corporation is not subject to the types of property require- 
ment, the restrictions in paragraph 55(3.1)(a) should not apply to a specified 
corporation. 
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We agree that paragraph 55(3.1)(a) of the Act should not apply to a dividend if a speci- 
fied corporation acquires the property referred to in that paragraph in contemplation of 
a distribution by that corporation. Accordingly, we are prepared to recommend to the 
Minister of Finance that the Act be amended, applicable to dividends received after 
November 2004, to exclude the restrictions in paragraph 55(3.1)(a) from applying if the 
distribution referred to in that paragraph is a distribution by a specified corporation. 


While I cannot offer any assurance that either the Minister or Parliament will agree 
with our recommendation, I hope that this statement of our intentions is helpful to you. 


Yours sincerely, 
Brian Ernewein - 
Director, Tax Legislation Division, Tax Policy Branch _ 


(b) the dividend was received as part of a series of transactions 


or events in which 


(i) a person or partnership (referred to in this subparagraph as 


the “vendor”) disposed of property and 
(A) the property is 


(1) a share of the capital stock of a distributing corpo- 
ration that made a distribution as part of the series or 
of a transferee corporation in relation to the distribut- 


ing corporation, or 


(Il) property 10% or more of the fair market value of 
which was, at any time during the course of the series, 
derived from one or more shares described in sub- 


clause (1), 


(B) the vendor was, at any time during the course of the 
series, a specified shareholder of the distributing corpora- 


tion or of the transferee corporation, and 


Proposed Amendment — 55(3.1)(b)(i)(B) 


(B) the vendor (other than a qualified person in relation 
to the distribution) was, at any time during the course of 
the series, a specified shareholder of the distributing 
corporation or of the transferee corporation, and 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 68(5), 
will amend cl. 55(3.1)(b)()\(B) to read as above, applicable in respect of dividends 
received after 1999. 


Technical Notes: Paragraph 55(3.1)(b) provides that a dividend received in the 
course of a reorganization to which paragraph 55(3)(b) applies is not excluded from 
the application of subsection 55(2) if one of the transactions or events described in 
paragraph 55(3.1)(b) occurs as part of the series of transactions or events that in- 
cludes the receipt of the dividend. Subparagraph 55(3.1)(b)(i) deals with a disposi- 
tion of property in circumstances described in clauses 55(3.1)(b)G)(A) to (C). Clause 
55(3.1)(b)(i)(A) describes the type of property (.e., shares of the distributing or 
transferee corporation or property whose value is derived from such shares), clause 
55(3.1)(b)(i)(B) describes the type of vendor (i.e., a specified shareholder of the dis- 
tributing or transferee corporation) and clause 55(3.1)(b)(i)(C) describes the type of 
acquirer (i.e., a person unrelated to the vendor or a partnership). 


Clause 55(3.1)(b)(i)(B) is amended, for dividends received after 1999, to exclude a 
vendor that is a qualified person in relation to the distribution. “Qualified person” is a 
new expression defined in subsection 55(1). For additional information, see the com- 
mentary to “qualified person” under subsection 55(1). 


Letter from Dept. of Finance, May 15, 2000: See under 55(1) qualified 
person”. 


Income Tax Act, 


(C) the property or any other property (other than pro- 
perty received by the transferee corporation on the distri- 
bution) acquired by any person or partnership in substitu- 
tion therefor was acquired (otherwise than on a permitted 
acquisition, permitted exchange or permitted redemption 
in relation to the distribution) by a person (other than the 
vendor) who was not related to the vendor or, as part of 
the series, ceased to be related to the vendor or by a 
partnership, 


(i1) control of a distributing corporation that made a distribu- 
tion as part of the series or of a transferee corporation in rela- 
tion to the distributing corporation was acquired (otherwise 
than as a result of a permitted acquisition, permitted ex- 
change or permitted redemption in relation to the distribu- 
tion) by any person or group of persons, or 


(iii) in contemplation of a distribution by a distributing cor- 
poration, a share of the capital stock of the distributing cor- 
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poration was acquired (otherwise than on a permitted acqui- 
sition or permitted exchange in relation to the distribution or 
on an amalgamation of 2 or more predecessor corporations of 
the distributing corporation) by 


(A) a transferee corporation in relation to the distributing 
corporation or by a person or partnership with whom the 
transferee corporation did not deal at arm’s length from a 
person to whom the acquiror was not related or from a 
partnership, 


(B) a person or any member of a group of persons who 
acquired control of the distributing corporation as part of 
the series, 


(C) a particular partnership any interest in which is held, 
directly or indirectly through one or more partnerships, by 
a person referred to in clause (B), or 


(D) a person or partnership with whom a person referred 
to in clause (B) or a particular partnership referred to in 
clause (C) did not deal at arm’s length, 


(c) the dividend was received by a transferee corporation from a 
distributing corporation that, immediately after the reorganiza- 
tion in the course of which a distribution was made and the divi- 
dend was received, was not related to the transferee corporation 
and the total of all amounts each of which is the fair market 
value, at the time of acquisition, of a property that 


(i) was acquired, as part of the series of transactions or events 
that includes the receipt of the dividend, by a person (other 
than the transferee corporation) who was not related to the 
transferee corporation or, as part of the series, ceased to be 
related to the transferee corporation or by a partnership, oth- 
erwise than 


(A) as a result of a disposition in the ordinary course of 
business, 


(B) on a permitted acquisition in relation to a distribution, 
or 


(C) as a result of an amalgamation of 2 or more corpora- 
tions that were related to each other immediately before 
the amalgamation, and 


(ii) is a property (other than money, indebtedness that is not 
convertible into other property, a share of the capital stock of 
the transferee corporation and property more than 10% of the 
fair market value of which is attributable to one or more such 
shares) 


(A) that was received by the transferee corporation on the 
distribution, 


(B) more than 10% of the fair market value of which was, 
at any time after the distribution and before the end of the 
series, attributable to property (other than money and in- 
debtedness that is not convertible into other property) de- 
scribed in clause (A) or (C), or 


(C) to which, at any time during the course of the series, 
the fair market value of property described in clause (A) 
was wholly or partly attributable 


is greater than 10% of the fair market value, at the time of the 
distribution, of all the property (other than money and indebted- 
ness that is not convertible into other property) received by the 
transferee corporation on the distribution, or 


(d) the dividend was received by a distributing corporation that, 
immediately after the reorganization in the course of which a 
distribution was made and the dividend was received, was not 
related to the transferee corporation that paid the dividend and 
the total of all amounts each of which is the fair market value, at 
the time of acquisition, of a property that 


(i) was acquired, as part of the series of transactions or events 
that includes the receipt of the dividend, by a person (other 
than the distributing corporation) who was not related to the 
distributing corporation or, as part of the series, ceased to be 


Subdivision c — Taxable Capital Gains 


related to the distributing corporation or by a partnership, 
otherwise than 


(A) as a result of a disposition in the ordinary course of 
business, 


(B) on a permitted acquisition in relation to a distribution, 
or 


(C) as a result of an amalgamation of 2 or more corpora- 
tions that were related to each other immediately before 
the amalgamation, and 


(i) is a property (other than money, indebtedness that is not 
convertible into other property, a share of the capital stock of 
the distributing corporation and property more than 10% of 
the fair market value of which is attributable to one or more 
such shares) 


(A) that was owned by the distributing corporation imme- 
diately before the distribution and not disposed of by it on 
the distribution, 


(B) more than 10% of the fair market value of which was, 
at any time after the distribution and before the end of the 
series, attributable to property (other than money and in- 
debtedness that is not convertible into other property) de- 
scribed in clause (A) or (C), or 


(C) to which, at any time during the course of the series, 
the fair market value of property described in clause (A) 
was wholly or partly attributable 


is greater than 10% of the fair market value at the time of the 
distribution, of all the property (other than money and indebted- 
ness that is not convertible into other property) owned immedi- 
ately before that time by the distributing corporation and not dis- 
site oF by it on the CN 8 


Letter from Pe 
Dear [xxx] 


We are writing, in respons 
discussions with Daryl Boychuk of this Division regarding 
paragraphs 5503. 1) and oe the Income Tax Act (the “Act” 

described below. _ 


You advised us that a taxable ‘Canadiens Leber ¢ 
‘both of which are taxable Canadian corporations (° x 
own *% and ',, respectively, of the common shares 
owned by Holdco is shares of a public corporati 


Holdco i is proposing to. implement a reorganization 
the Act (i.e., a “butterfly reorganization”). Prior to the d 
course of the butterfly reorganization, Holdco- intends its Pubco 
Shares either directly through the stock exchange or indirectl; Sposing of the 
shares of a wholly-owned subsidiary corporation to which oldeo will transfer the 
Pubco shares. In each case, the shares will be — . air market ag for 
consideration that consists only « of money. - 


Your concern is that property described i in clause 55(3. NOG) 4 and ‘55. D@GeB) 
will be acquired as a result of the proposed disposition of the shares of Pubco. You 
submit that the resul us and frustrates the legislative scheme i in paragraphs 
03.1)(c) and (d), p in view of the exclusion i in clause 55(3. I(aydv)(C) for 
property disposed ¢ ed that consists only of money or indebtedness that is 
not convertible into ot! 
and (d) should not appl 
Stances described abov: 


pension’ 


shareholders, 


Gy) of 
cour in the 


oy oo of property in. nA circum- 


Based on our understand (of the facts described above and the circumstances sur- 
rounding the proposed transactions, we agree that paragraphs 55(3.1)(c) and (d) of the 
Act should not apply to the direct or indirect disposition by Holdco of the shares of 
Pubco if the disposition occurs before the distribution that will be made in the course of 
the proposed butterfly reorganization. Accordingly, we are prepared to recommend to 
the Minister of Finance that paragraph 55(3.1)(c) and (d) of the Act be amended to 
ensure this result in respect of the proposed transactions describe above, which we 
understand will occur in June of 2005. While we cannot offer any assurance that either 
the Minister or Parliament will agree with our Ba we bere | that this 
atement of our position is helpful to you. _. 


Yours sincerely, 
Len Farber, General Director, Tax Legislation Division, Tax x Poliey Branch 


Related Provisions: 55(3.2) — Interpretation; 88(1)(c)(iv), 88(1)(c.2) — Limitation 
of cost base of property on winding-up; 139.1(18) — Holding corporation deemed not 


0 your cone pander: of J une 2 2005 and further to your 
- application of 


In addition, you suggest that paragraphs $5(3.1)(c) 


S. 55(3.1) 


to acquire control of insurer on demutualization; 256(6)-(9) — Whether control 
acquired. 


History: Cls. 55(3. 1)(c)(i)(B), (C) and 55(3.1)(d)(ii)(B), (C) amended by 1998, c. 19, 
subsecs. 96(6) and (7), applicable to dividends received after April 26, 1995 except 
that, with respect to acquisitions of property that occur before June 20, 1996 or under a 
written agreement made before June 20, 1996, 


cl. 55(3.1)(c)(ii)(B) shall be read as follows: 
(B) more than 10% of the fair market value of which was, at any time after 
the distribution and before the end of the series, attributable to property 
(other than money and indebtedness that is not convertible into other pro- 
perty) described in clause (A), or 

and 

cl. 55(3.1)(d)(ii)(B) shall be read as follows: 
(B) more than 10% of the fair market value of which was, at any time after 
the distribution and before the end of the series, attributable to property 
(other than money and indebtedness that is not convertible into other pro- 
perty) described in clause (A), or 

55(3.1)(c)(ii)(B), (C) and 55(3.1)(d)(ii)(B), ( 

(B) more than 10% of the fair market value of which was, at any time after the 


distribution and before the end of the series, attributable to property received by 
the transferee corporation on the distribution, or 


Cls. 


n 


(C) formerly read: 


(C) to which, at any time during the course of the series, more than 10% of the 
fair market value of a property referred to clause (A) was attributable 


(B) more than 10% of the fair market value of which was, at any time after the 
distribution, attributable to property described in clause (A), or 


(C) to which, at any time during the course of the series, more than 10% of the 
fair market value of a property referred to in clause (A) was attributable 


Subsec. 55(3.1) amended by 1995, c. 3, subsec. 16(4), applicable to dividends received 
after February 21, 1994 other than dividends received before 1995 in the course of a 
reorganization that was required on February 22, 1994 to be carried out pursuant to a 
written agreement entered into before February 22, 1994, except that, in applying the 
Act to dividends received before June 23, 1994, 


(a) para. 55(3.1)(b) shall be read as follows: 


(b) the dividend was received as part of a series. of transactions or events in 
which 


(i) a person or partnership (referred to in this subparagraph as the “ven- 
dor”) disposed of property and 
(A) the property is 
(I) a share of the capital stock of a distributing corporation that 


made a distribution as part of the series or of a transferee corpo- 
ration in relation to the distributing corporation, or 


(II) property 10% or more of the fair market value of which 
was, at any time during the course of the series, derived from 
one or more shares described in subclause (1), 


(B) the property or any other property (other than property received 
by the transferee corporation on the distribution) acquired by any 
person or partnership in substitution therefor was acquired (other- 
wise than on a permitted acquisition, permitted exchange or permit- 
ted redemption in relation to the distribution) by a person (other 
than the vendor) who was not related to the vendor or, as part of the 
series, ceased to be related to the vendor or by a partnership, and 


(C) either 


(I) control of the distributing corporation or of a transferee cor- 
poration in relation to the distributing corporation was acquired 
(otherwise than as a result of a permitted acquisition, permitted 
exchange or permitted redemption in relation to the distribu- 
tion) by any person or group of persons, or 


(II) the vendor was, at any time during the course of the series, 
a specified shareholder of the distributing corporation or a 
transferee corporation in relation to the distributing corporation, 
or 


(ii) a share of the capital stock of a distributing corporation was acquired 
(otherwise than on a permitted acquisition or permitted exchange in re- 
lation to a distribution by the distributing corporation or on an amalga- 
mation of 2 or more predecessor corporations of the distributing corpo- 
ration), in contemplation of a distribution by the distributing 
corporation, by 


(A) a transferee corporation in relation to the distributing corpora- 
tion, or by any person or partnership with whom the transferee cor- 
poration did not deal at arm’s length from a person to whom the 
acquiror was not related, 


(B) a person or any member of a group of persons who acquired 
control of the distributing corporation as part of the series, 
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(C) a particular partnership any interest in which is held, directly or amalgamation is a share of the capital stock of the corporation 
indirectly through one or more partnerships, by a person referred to formed by the amalgamation), the corporation shall be deemed 
in clause (B),,0r to have acquired the share at that time; 


(D) a person or partnership with whom a person referred to in 
clause (B) or a particular partnership referred to in clause (C) did 5 (f) where a share of the capital stock of a corporation is re- 
not deal at arm’s length, or deemed, acquired or cancelled by the corporation pursuant to the 
exercise of a statutory right of dissent by the holder of the share, 


and 
es the corporation shall be deemed not to have acquired the share; 


(b) the Act shall be read without reference to paras. 55(3.1)(c) and (d). 
(g) control of a corporation shall be deemed not to have been 


Subsec. 55(3.1) formerly read: 
acquired by a person or group of persons where it is so acquired 


(3.1) Idem — Notwithstanding subsection (3), a dividend to which subsection f 
(2) would, but for paragraph (3)(b), otherwise apply is not excluded from the solely because o 


application of subsection (2) where the dividend is received as part of a series of (i) the incorporation of the corporation, or 
transactions or events in which 


(a) a person or partnership (in this subsection referred to as the “foreign ven- (ii) the acquisition by an individual of one or more shares for 


dor”) who, or any member of which, is resident in a country other than Can- the sole purpose of qualifying as a director of the corpora- 
ada disposes of property that is tion; and 
(i) a share of the capital stock of the particular corporation referred to in (h) each corporation that is a shareholder and specified share- 
paragraph (3)(b) or of a transferee (within the meaning assigned by that holder of a distributing corporation at any time during the course 


paragraph) in relation to the particular corporation that is taxable Cana- of a series of transactions or events, a part Gf whichincludes a 
dian property of the foreign vendor or, where the foreign vendor is a 


partnership, would be taxable Canadian property of the foreign vendor if distribution made by the distributing corporation, 1s deemed to 
the foreign vendor were non-resident, or be a transferee corporation in relation to the distributing 


Se EAST 
course of the series of transactions or events, is derived principally from 


one or more shares which, if owned by the foreign vendor, would be ‘Proposed Amendment — 55(3. 2)(h). 
shares described in subparagraph (i); and “(hy in relation to a distribution each corporation. (other th 


(ii) property the fair market value of which, at any time during the 


(b) the property disposed of by the foreign vendor or any other property : . qualified person. in. relation to the distribution) that i 1s. a share 
acquired by any person or partnership in substitution for it is acquired by a holder and a specified shareholder of the distributing corpora- _ 
person (other than the particular corporation) or partnership that, at any time tion at any 1 time during the course of a series of transactions oe 


during the course of the series of transactions or events, deals at arm’s length 
with the foreign vendor. 


events, a part of which includes the distribution made by the . 


Subsec. 55(3.1) added by 1994, c. 21, s. 24, applicable to dividends received after M “distributing corporation, is ‘deemed to be a transferee ae 
ubsec. 55(3.1) added by ,c. 21, s. 24, applicable to dividends received after May . 
4, 1993, other than a dividend received as part of a series of transactions or events in tion in relation to the distributing corporation. 


which a foreign vendor was obliged on May 4, 1993 to dispose of property described in Application: The July 18, 2005 draft legislation (Part 2 2 — technical), subsec. 8, 
para. 55(3.1)(a), under a written agreement entered into before May 5, 1993. will amend para. 55(3. 2){h) fo Fee: as pve, applicable in respect of dividends fe- : 
1.T. Technical News: 3 (butterfly reorganizations); 9 (the backdoor butterfly rule); 16 ceived after 1999. - / 
(Parthenon Investments case). Technical Notes: Subsection 55(3: )s int pretative rules for 
: the purpose of paragraph 55(3.1)(b). Paragraph 5 \(h) provides that each corpo- _ 
(3.2) Interpretation of para. (3.1)(b) — For the purpose of para- | sation that is a shareholder and specified shareholder of the distributing corporation 
graph (3.1)(b), at any time during the course of the series of transactions or events that includes a — 
a) in determining whether the vendor referred to in subpara- distribution is deemed to be a transferee corporation in relation to the distributing — 
ee h (3.1)(b)(i) is at any time a specified shareholder ota bi corporation. Paragraph 55(3. 2)(h) is amended, for dividends received after 1999, to 
P f y Hi pe ensure that a “qualified person” as defined in subsection 55(1) is not deemed by this 
eree corporation or of a distributing corporation, the references provision to be a transferee corporation in relation to the distributing corporation. For 
in the definition “specified shareholder in subsection 248(1) to | additional information, see the comments in the gee: note to * capa pe 
“taxpayer” shall be read as “person or partnership”; son” under subsection 55(1).- 


(b) a corporation that is formed by the amalgamation of 2 or Letter from: port of oe ee 15, 2000: See. vider ss" An 
more corporations (each of which is referred to in this paragraph _ . __ : 
as a “predecessor corporation”’) shall be deemed to be the same Related Provisions: 88(1)(c)(iv), 88(1)(c.2) — Winding-up; 139.1(18) — Holding 


corporation as, and a continuation of, each of the predecessor | corporation deemed not to acquire control of insurer on demutualization; 256(6)-(9) — 
corporations; Whether control acquired. 


(c) subject to paragraph (d), each particular person who acquired | History: Para. 55(3.2)(h) added by 1998, c. 19, subsec. 96(8), applicable to dividends 

a share of the capital stock of a distributing corporation in con- | teceived after June 20, 1996 other than dividends received in the course of a reorgani- 

templation of a distribution by the distributing corporation shall zation that is carried out under a series of transactions or events substantially advanced, 
5 


: ane as evidenced in writing, before June 21, 1996 or that was required on June 20, 1996 to 
be deemed, in respect of that acquisition, not to be related to the be carried out under a written agreement made before June 21, 1996, and for the pur- 


person from whom the particular person acquired the share | pose of this application, a reorganization is deemed not to be required to be carried out 
unless if the parties to that agreement can be relieved of that requirement if there is a change 


(i) the particular person acquired all the shares of the capital | '° '® A‘t 
stock of the distributing corporation that were owned, at any Subsec. 55(3.2) added by 1995, c. 3, subsec. 16(4), applicable to dividends received 
time during the course of the series of transactions or events after February 21, 1994 other than dividends received before 1995 in the course of a 


A J * * 5 PSA) j ] ‘ - oF 9 5 
that included the distribution and before the acquisition, by reorganization that was required on February 22, 1994 to be carried out pursuant toa 
written agreement entered into before February 22, 1994, except that, in applying the 

the other person, or 


Act to dividends received before June 23, 1994, the Act shall be read without reference 
(ii) immediately after the reorganization in the course of | ‘© paras, 55(3.2)(c) and (e). 

which the distribution was made, the particular person was 
related to the distributing corporation; 


(d) where a share is acquired by an individual from a personal 
trust in satisfaction of all or a part of the individual’s capital 
interest in the trust, the individual shall be deemed, in respect of 
that acquisition, to be related to the trust; 


(3.3) Interpretation of “specified shareholder” changed — 
In determining whether a person is a specified shareholder of a cor- 
poration for the purposes of subparagraph (3.1)(b)(i) and pataciay 
(3.2)(h), the reference in the definition “specified shareholder” 
subsection 248(1) to “or of any other corporation that is related k 
the corporation” shall be read as “or of any other corporation that is 
(e) subject to paragraph (f), where at any time a share of the | related to the corporation and that has a significant direct or indirect 
capital stock of a corporation is redeemed or cancelled (other- | interest in any issued shares of the capital stock of the corporation”. 
wise than on an amalgamation where the only consideration re- | History: Subsec. 55(3.3) added by 1998, c. 19, subsec. 96(9), applicable to dividends 
ceived or receivable for the share by the shareholder on the | received after 1996. 
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Proposed Addition — 55(3.4) 


(3.4) Specified shareholder exclusion —In determining 
whether a person is a specified shareholder of a corporation for 
the purposes of the definition “qualified person” in subsection (1), 
subparagraph (3.1)(b)@) and paragraph (3.2)(h) as it applies for 
the purpose of subparagraph (3.1)(b)(iii), the expression “not less 
than 10% of the issued shares of any class of the capital stock of 
the corporation” in the definition “specified shareholder” in sub- 
section 248(1) is to be read as the expression “not less than 10% 


of the issued shares of any class of the capital stock of the COrpo- - 


ration, other than shares of a specified class (within the meaning 
of subsection 55(1))”. _ i 


Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. 68(7), 
will add subsec. 55(3.4), applicable in respect of dividends received after 1999, _ 


Technical Notes: New subsection 55(3.4) is added to provide that shares of a 
specified class are not to be considered in determining whether a person is a specified 
shareholder for the purposes of subparagraph 55(3.1)(b)(i) and paragraph 55(3.2)(h) 
(as it applies for the purpose of subparagraph 55(3.1)(b)Qii)) and for the purpose of 
the definition “qualified person” in subsection 55(1). New subsection 55(3.4), which 
applies to dividends received after 1999, ensures that a person or partnership that 
would not, but for the ownership of shares of a specified , be a specified share- 
holder, will not be subject to the restrictions on the dispo f property described 
in subparagraph 55(3.1)(b)(i) and will not be deemed to feree corporation 
for the purpose of subparagraph 55(3.1)(b)(iii). ee 
Letter from Dept. of Finance, May 15, 2000: See under 55(1)“qualified 
person”, —  —rt—“‘“_O— 


Proposed Addition —55(3.5) 
(3.5) Amalgamation of related corporations — For the pur- 


poses of paragraphs (3.1)(c) and (d), a corporation formed by an 
of two or more corporations (each of which is re- 
ITEC ion as a “predecessor corporation”) that 
were related to each other immediately before the amalgamation, _ 


amalgamation 
ferred to in t 


is deemed to be ne corporation as, and a continuation of, 
each of the predecessor corporations. oF a 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec, 68(7), 
will add subsec. 55(3.5), applicable in respect of dividends received after April 26, 
Technical Notes: Subsection 55(3.5) is a new provision that applies for the 
purposes of paragraphs 55(3.1)(c) and (d). Paragraphs 55(3.1)(c) and (d) provide that 
a dividend arising in the course of a reorganization to which paragraph 55(3)(b) ap- 
plies is not exempt from the application of subsection 55(2) wher 
Series of transactions or events that includes the receipt of th 
described therein is acquired by a particular person or partne 
paragraph 55(3.1)(c), the particular person is a person who | 

feree corporation (or ceases to be related to the transferee corporat . In the case of 
Paragraph 55(3.1)(d), the particular person is a person who is not related to the dis- 
tributing corporation (or ceases to be related to the distributing corporation). Property 
described in paragraph 55(3.1)(c) does not include a share of the capital stock of the 


transferee corporation, Similarly, property described in paragraph 55(3.1)(d) does not 


include a share of the capital stock of the distributing corporation. 

New subsection 55(3.5), which applies to dividends received after April 26, 1995, 
deems an amalgamated corporation to be the same corporation as, and a continuation 
of, each of its predecessor corporations provided each of the predecessor corpora- 
tions was related to each other immediately before the amalgamation. As a result, the 
references in paragraphs 558, 1)(c) and (d) to a share of the capital stock of the trans- 
feree or distributing corporation include a share of the capital stock of a new corpora- 
tion formed on an amalgamation where the new corporation is deemed by new sub- 
section 55(3.5) to be the same corporation as, and a continuation.of, the transferee or 
distributing corporation, as the case may be. : 

Letter from Dept. of Finance, February 8, 2002: 

Dear [xxx] 


We are writing in response to your correspondence of January 25, 2002 and further 
to your numerous discussions with officials at the Tax Policy Branch regarding the 
application of paragraph 55(3.1)(c) of the Income Tax Act (the “Act”) to a proposed 
issuance of shares by a corporation following a reorganization described in paragraph 
55(3)(b) of the Act. a 

More specifically, you advised us that a transferee corporation (“Newco”) received a 
distribution in the course of a paragraph 55(3)(b) reorganization. The property re- 
ceived by Neweo consisted of all the shares of the capital stock of Subco A which, in 
turn, owned all the shares of Subco B (itself a transferee corporation as a result of a 
previous paragraph 55(3)(b) reorganization). At the time of the distribution, Subco B 
Owned shares of Opco. Following the distribution, Newco amalgamated with Subco 
A and Subco B to form Amalco. Amalco then amalgamated with Opco to form 
Amalco2. Immediately before the amalgamation in which Amalco2 was created, 


S. 55(5)(b)(i) 


Amalco owned all the shares of Opco. Each amalgamation. was governed by subsec- 
tion 87(1) of the Act. Amalco2 is now proposing to issue shares of its capital stock to 
persons not related to it in consideration for the transfer of property to Amalco2, 


Your concern is that property described in paragraph 55(3.1)(c) will be acquired as a 
result of the issuance of the Amalco2 shares. While subparagraph 55(3.1)(c)(ii) ex- 
cludes a share of the capital stock of a transferee corporation from the type of pro- 
perty described in paragraph 55(3.1)(c), this exclusion does not extend to a share of 
the capital stock of a new corporation formed on the amalgamation of a transferee 
corporation and a corporation related to the transferee corporation. 


You submit that the result is anomalous and frustrates the legislative scheme in para- 
graph 55(3.1)(c), particularly in view of the exclusion in clause 55(3.1)(c)(G)(C) for 
property acquired as a result of an amalgamation of two or more related corporations. 
In addition, you submit that there is an apparent conflict between subparagraph 
55(3.1)(b)(ii) and paragraph 55(3.1)(c). Subparagraph 55(3.1)(b)(ii) applies, among 
other things, to an issuance of shares of the capital stock of a transferee corporation 
(or a new corporation deemed by paragraph 55(3.2)(b) to be a continuation of the 
transferee corporation) that results in an acquisition of control. In your view, subpar- 
agraph 55(3.1)(b)(ii) establishes the parameters within which a share issued by a 
transferee corporation (or by a new corporation formed on the amalgamation of a 
transferee corporation and a corporation related to the transferee corporation) should 
or should not affect a paragraph 55(3)(b) reorganization and, therefore, if paragraph 
55G3.1)(c) also applied, the acquisition of control test in subparagraph 55(3.1)(b)(ii) 
would be compromised. Based on our understanding of the facts described above and 
the circumstances surrounding these transactions, we agree that the issuance of 
shares by Amalco2 should not result in an acquisition of property described in para- 
graph 55(3.1)(c). Accordingly, we are prepared to recommend to the Minister of Fi- 
nance that, for the purpose of paragraph 55(3.1)(c), the Act be amended to ensure 
that, in situations described in your correspondence, Amalco2 will be considered to 
be the same corporation as, and a continuation of, Newco. In addition, as a result of 
our review, we will also recommend that an amendment be made to the Act to ensure 
that a similar continuation rule will apply to a distributing corporation for the pur- 
pose of paragraph 55(3.1)(d). If the recommendations are acted upon, we anticipate 
that the amendments would be included in the next technical bill. 


Yours sincerely, . 
Len Farber, General Director, Tax Policy Branch 


(4) Avoidance of subsec. (2) — For the purposes of this sec- 
tion, where it can reasonably be considered that one of the main 
purposes of one or more transactions or events was to cause 2 or 
more persons to be related to each other or to cause a corporation to 
control another corporation, so that subsection (2) would, but for 
this subsection, not apply to a dividend, those persons shall be 
deemed not to be related to each other or the corporation shall be 
deemed not to control the other corporation, as the case may be. 
Related Provisions: 55(5)(e) — Determination of “related” and “arm’s length”; 
139.1(18) — Holding corporation deemed not to acquire control of insurer on 
demutualization. 

History: Subsec. 55(4) amended by 1994, c. 3, subsec. 16(5), applicable to dividends 
received after February 21, 1994, other than dividends received as part of a transaction 
or event or a series of transactions or events that was required on February 22, 1994 to 
be carried out pursuant to a written agreement entered into before February 22, 1994. 
Subsec. 55(4) formerly read: 


(4) Arm’s length dealings — Where it may reasonably be considered that the 
principal purpose of one or more transactions or events was to cause two or more 
persons to be related or to not deal with each other at arm’s length, or to cause 
one corporation to control another corporation, so as to make subsection (2) in- 
applicable, for the purposes of this section, those persons shall be deemed not to 
be related or shall be deemed to deal with each other at arm’s length, or the 
corporation shall be deemed not to control the other corporation, as the case may 
be. 


(5) Applicable rules — For the purposes of this section, 


(a) where a dividend referred to in subsection (2) was received 
by a corporation as part of a transaction or event or a series of 
transactions or events, the portion of a capital gain attributable 
to any income expected to be earned or realized by a corporation 
after the safe-income determination time for the transaction, 
event or series is deemed to be a portion of a capital gain attribu- 
table to anything other than income; 


(b) the income earned or realized by a corporation for a period 
throughout which it was resident in Canada and not a private 
corporation shall be deemed to be the total of 


(i) its income for the period otherwise determined on the as- 
sumption that no amounts were deductible by the corporation 
by reason of section 37.1 of this Act or paragraph 20(1)(gg 
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of the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, 


(ii) the amount, if any, by which 


(A) the amount, if any, by which the total of the capital 
gains of the corporation for the period exceeds the total of 
the taxable capital gains of the corporation for the period 


exceeds 


(B) the amount, if any, by which the total of the capital 
losses of the corporation for the period exceeds the total 
of the allowable capital losses of the corporation for the 
period, 


(iii) the total of all amounts each of which is an amount re- 
quired to have been included under this subparagraph as it 
read in its application to a taxation year that ended before 
February 28, 2000, 


(iv) the amount, if any, by which 


(A) '/ of the total of all amounts each of which is an 
amount required by paragraph 14(1)(b) to be included in 
computing the corporation’s income in respect of a busi- 
ness carried on by the corporation for a taxation year that 
is included in the period and that ended after February 27, 
2000 and before October 18, 2000, 


exceeds 


(B) where the corporation has deducted an amount under 
subsection 20(4.2) in respect of a debt established by it to 
have become a bad debt in a taxation year that is included 
in the period and that ended after February 27, 2000 and 
before October 18, 2000, or has an allowable capital loss 
for such a year because of the application of subsection 
20(4.3), the amount determined by the formula 


V+W 
where 


V is '/ of the value determined for A under subsection 
20(4.2) in respect of the corporation for the last such 
taxation year that ended in the period, and 


W is '/; of the value determined for B under subsection 
20(4.2) in respect of the corporation for the last such 
taxation year that ended in the period, and 


(C) in any other case, nil, and 
(v) the amount, if any, by which 


(A) the total of all amounts each of which is an amount 
required by paragraph 14(1)(b) to be included in comput- 
ing the corporation’s income in respect of a business car- 
ried on by the corporation for a taxation year that is in- 
cluded in the period and that ends after October 17, 2000, 


exceeds 


(B) where the corporation has deducted an amount under 
subsection 20(4.2) in respect of a debt established by it to 
have become a bad debt in a taxation year that is included 
in the period and that ends after October 17, 2000, or has 
an allowable capital loss for such a year because of the 
application of subsection 20(4.3), the amount determined 
by the formula 


xX+ Y 
where 


X is the value determined for A under subsection 20(4.2) 
in respect of the corporation for the last such taxation 
year that ended in the period, and 


Y is '/; of the value determined for B under subsection 
20(4.2) in respect of the corporation for the last such 
taxation year that ended in the period, and 


(C) in any other case, nil; 
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Selected Cases [para. 55(5)(b)]: Lamont Management Ltd. v. R., [2000] 3 C.T.C. 
18 (FCA); rev’g [1999] 3 C.T.C. 2576 (TCC) (Provision does not limit “‘any corpora- 
tion” in subsec. 55(2)). 


(c) the income earned or realized by a corporation for a period 
throughout which it was a private corporation is deemed to be its 
income for the period otherwise determined on the assumption 
that no amounts were deductible by the corporation under sec- 
tion 37.1 of this Act, as that section applies for taxation years 
that ended before 1995, or paragraph 20(1)(gg) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952; 


Selected Cases [para. 55(5)(c)]: Lamont Management Ltd. v. R., [2000] 3 C.T.C. 
18 (FCA); rev’g [1999] 3 C.T.C. 2576 (TCC) (Provision does not limit “‘any corpora- 
tion” in subsec. 55(2)). 


(d) the income earned or realized by a corporation for a period 
ending at a time when it was a foreign affiliate of another corpo- 
ration shall be deemed to be the total of the amount, if any, that 
would have been deductible by that other corporation at that 
time by virtue of paragraph 113(1)(a) and the amount, if any, 
that would have been deductible by that other corporation at that 
time by virtue of paragraph 113(1)(b) if that other corporation 


(i) owned all of the shares of the capital stock of the foreign 
affiliate immediately before that time, 


(ii) had disposed at that time of all of the shares referred to in 
subparagraph (i) for proceeds of disposition equal to their 
fair market value at that time, and 

(iii) had made an election under subsection 93(1) in respect 


of the full amount of the proceeds of disposition referred to 
in subparagraph (ii); 


Selected Cases [para. 55(5)(d)]: Lamont Management Ltd. v. R., [2000] 3 C.T.C. 
18 (FCA); rev’g [1999] 3 C.T.C. 2576 (TCC) (Provision does not limit “any corpora- 
tion” in subsec. 55(2)); Brelco Drilling Ltd. v. R., [1999] 3 C.T.C. 95 (FCA); rev’g 
[1998] 3 C.T.C. 2208 (TCC) (Provision not a complete code for determining “safe 
income”). 


(e) in determining whether 2 or more persons are related to each 
other, in determining whether a person is at any time a specified 
shareholder of a corporation and in determining whether control 
of a corporation has been acquired by a person or group of 
persons, 


(i) a person shall be deemed to be dealing with another per- 
son at arm’s length and not to be related to the other person if 
the person is the brother or sister of the other person, 


(ii) where at any time a person is related to each beneficiary 
(other than a registered charity) under a trust who is or may 
(otherwise than by reason of the death of another beneficiary 
under the trust) be entitled to share in the income or capital 
of the trust, the person and the trust shall be deemed to be 
related at that time to each other and, for this purpose, a per- 
son shall be deemed to be related to himself, herself or itself, 


(iii) a trust and a person shall be deemed not to be related to 
each other unless they are deemed by paragraph (3.2)(d) or 
subparagraph (ii) to be related to each other or the person is a 
corporation that is controlled by the trust, and 


(iv) this Act shall be read without reference to subsection 
251(3) and paragraph 251(5)(b); and 


Selected Cases [para. 55(5)(e)]: Gestion B. Dufresne Ltée y. R., [1998] 4 C.T.C. 
2551 (TCC) (Wide definition of terms permitted to give effect to intention of 
Parliament). 


(f) where a corporation has received a dividend any portion of 
which is a taxable dividend, 


(i) the corporation may designate in its return of income 
under this Part for the taxation year during which the divi- 
dend was received any portion of the taxable dividend to be a 
separate taxable dividend, and 


(ii) the amount, if any, by which the portion of the dividend 
that is a taxable dividend exceeds the portion designated 
under subparagraph (i) shall be deemed to be a separate taxa- 
ble dividend. 


Selected Cases [para. 55(5)(f)]: Nassau Walnut Investments Inc. V. R., [1998] 1 
C.T.C. 33 (FCA) (Provision available to taxpayers assessed under subsec. 55(2)); 


Subdivision c — Taxable Capital Gains 


Administration Gilles Leclair Inc. v. R., [1997] 3 C.T.C. 3053 (TCC) (Taxpayer not 
precluded from late filing of designation for separate dividends); Placer Dome Inc. y. 
Canada, [1997] 1 C.T.C. 72 (FCA) (“Purpose” is subjective in nature; “result” is 
objective); CPL Holdings v. Canada, [1995] 1 C.T.C. 447 (FCTD) (Provision not ap- 
plicable where transactions not motivated by same considerations and purpose was to 
improve legal protection); Trico Industries Ltd. v. Canada, [1994] 2 C.T.C. 2053 
(TCC) (Separate designation not permitted where not made at proper time). 


Related Provisions [subsec. 55(5)]: 141.1 — Insurance corporation deemed not to 
be private corporation; 256(6)—(9) — Whether control acquired. 


History: Subpara. 55(5)(b)(iii) amended and subparas. (iv) and (v) added, by 2001, c. 
17, subsec. 38(3), applicable to taxation years that end after February 27, 2000. Sub- 
para. (iii) formerly read: 


(iii) the total of all amounts each of which is an amount in respect of a business 
carried on by the corporation at any time in the period, equal to the amount, if 
any, by which the total of 


(A) where the period commenced before the corporation’s adjustment time, 
the amount, if any, by which 


(1) the total of the amounts in respect of the business required to be in- 
cluded in the calculation of the corporation’s cumulative eligible capital 
by reason of the description of E in the definition “cumulative eligible 
capital” in subsection 14(5) with respect to that portion of the period 
preceding its adjustment time 


exceeds the total of 


(ID) the cumulative eligible capital of the corporation in respect of the 
business at the commencement of the period, 


(IIL) '2 of the total of the eligible capital expenditures in respect of the 
business that were made or incurred by the corporation during that por- 
tion of the period preceding its adjustment time, and 


(IV) to the extent that the amount determined under subclause (I) ex- 
ceeds the total of the amounts determined under subclauses (II) and 
(III), '/2 of the total of the eligible capital expenditures in respect of the 
business that were made or incurred by the corporation during that por- 
tion of the period following its adjustment time, 


(B) '/; of the total of the amounts in respect of the business required to be 
included in the calculation of the corporation’s cumulative eligible capital by 
reason of the description of E in the definition “cumulative eligible capital” 
in subsection 14(5) with respect to that portion of the period following its 
adjustment time, and 


(C) '/ of all amounts received in the period that were required to be included 
in the corporation’s income by reason of paragraph 12(1)(i.1) 


exceeds the total of 


(D) where the period commenced after the corporation’s adjustment time, 1/3 
of the cumulative eligible capital of the corporation in respect of the busi- 
ness at the commencement of the period, 


(E) '/s of the total of the eligible capital expenditures in respect of the busi- 
ness made or incurred by the corporation with respect to that portion of the 
period after its adjustment time and a portion of which were not included in 
subclause (A)(IV), 


(F) where the period commenced before the corporation’s adjustment time, 
'2 of the amount, if any, by which the total of the amounts determined in 
respect of the corporation under subclauses (A)(II) and (III) exceeds the 
amount determined in respect of the corporation under subclause (A)(I), and 


(G) ‘3 of all amounts deducted by the corporation under subsection 20(4.2) 
in respect of debts established by it to have become bad debts during the 
period; 
Subpara. 55(5)(e)(iv) amended by the said c. 17, subsec. 38(5), applicable to dividends 
that are received after November 1999, other than dividends received as part of a trans- 
action or event, or a series of transactions or events, that was required before December 
1, 1999 to be carried out pursuant to a written agreement made before that day. Sub- 
para. (iv) formerly read: 


(iv) persons who are related to each other solely because of a right referred to in 
paragraph 251(5)(b) shall be deemed not to be related to each other; and 


Paras. 55(5)(a) and (c) amended by 1998, c. 19, subsecs. 96(10) and (11), para. 55(5)(a) 
applicable to dividends received after June 20, 1996 and para. 55(5)(c) applicable to 
1995 et seg. The paras. formerly read: 


(a) the portion of any capital gain attributable to any income that is expected to 
be earned or realized by a corporation after the time of receipt of the dividend 
referred to in subsection (2) shall, for greater certainty, be deemed to be a portion 
of the capital gain attributable to anything other than income; 


(c) the income earned or realized by a corporation for a period throughout which 
it was a private corporation shall be deemed to be its income for the period oth- 
erwise determined on the assumption that no amounts were deductible by the 
corporation by reason of section 37.1 of this Act or paragraph 20(1)(gg) of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952; 


S. 55(6) 


Para. 55(5)(e) amended by 1995, c. 3, subsec. 16(6), applicable to dividends received 
after February 21, 1994, other than dividends received as part of a transaction or event 
or a series of transactions or events that was required on February 22, 1994 to be car- 
ried out pursuant to a written agreement entered into before February 22, 1994. Para. 
(e) formerly read: 


(e) in determining whether two or more persons are dealing with each other at 
arm’s length, persons shall be deemed to be dealing with each other at arm’s 
length and not to be related to each other if one is the brother or sister of the 
other; and 


Selected Cases [subsec. 55(5)]: Nassau Walnut Investments Inc. V. R., [1998] 1 
C.T.C. 33 (FCA) (Provision available to taxpayers assessed under subsec. 55(2)). 
I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 

1.T. Technical News: 7 (subsection 55(2) — recent cases): 16 (Brelco Drilling case); 


33 (income earned or realized — the Kruco case): 34 (safe income calculation — the 
Kruco case). 


Proposed Addition — 55(6) 


(6) Unlisted shares deemed listed — A share (in this subsec- 
tion referred to as the “reorganization share”) is deemed, for the 
purposes of subsection 116(6) and the definition “taxable Cana- 
dian property” in subsection 248(1), to be listed on a prescribed 
stock exchange if —=—e—O_ 
(a) a dividend, to which subsection (2) does not apply because 
of paragraph (3)(b), is received in the course of a 
reorganization; — . 
(b) in contemplation of the reorganization 
(i) the reorganization share is issued to a taxpayer by a pub- 
lic corporation in exchange for another share of that corpo- 
_fation (in this subsection referred to as the “old share”) 
__ owned by the taxpayer, and 
_ (ii) the reorganization share is exchanged by the taxpayer 
_ for a share of another public corporation (in this subsection 
__teferred to as the “new share”) in an exchange that would 
__ be a permitted exchange if the definition “permitted ex- 
_change” were read without reference to paragraph (a) and 
subparagraph (b)(ii) of that definition: 
(c) immediately before the exchange, the old share 
() is listed on a prescribed stock exchange, and 
(ii) is not taxable Canadian property of the taxpayer; and 
(d) the new share is listed on a prescribed stock exchange. 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 68(8), 
will add subsec. 55(6), applicable to shares that are issued after April 26, 1995. 
Technical Notes: New subsection 55(6), which applies to shares issued after April 
26, 1995, treats a taxpayer’s unlisted shares of a public corporation (“reorganization 
shares”) — that were issued to the taxpayer and redeemed in the course of a tax- 
deferred reorganization spin-off by the public corporation — to be listed on a pre- 
scribed stock exchange. This subsection ensures that the shares are listed on a pre- 
scribed stock exchange for the purposes of the clearance certificate rule in subsection 


116(1) and the definition “taxable Canadian property” in subsection 248(1). How- 
ever, for this treatment to apply, the following conditions must be met: 


+ a dividend must be received in the course of the reorganization to which the anti- 

_ avoidance rule in subsection 55(2) does not apply because of the exception for 
certain spin-off butterfly transactions in paragraph 55(3)(b); : 
_* in contemplation of the reorganization 

_ — the reorganization share must be issued to a taxpayer by a public corporation 


in an exchange for another share of that corporation (the old share) owned 
__ by the taxpayer, and 


— the reorganization share must be exchanged by the taxpayer for a new share 
of another public corporation in an exchange that would be within the mean- 
ing of the definition “permitted exchange” in subsection 55(1) if that defini- 
tion were read without reference to paragraph (a) and subparagraph (b)(ii) of 
that definition. In other words. the exchange occurs in contemplation of a 
public corporation transacting a spin-off reorganization; 


¢ immediately before the exchange, the old share 
— must be listed on a prescribed stock exchange, and 


— must not be taxable Canadian property of the taxpayer: and 
* the new share must be listed on a prescribed stock exchange. 
Regulations: 3200, 3201 (prescribed stock exchange). 
Letter from Dept. of Finance, June 6, 2000: 
Dear [xxx] 
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I am writing in response to your le 


phone conversation with Davine R ach of this Division regarding a proposed butter- _ 


fly reorganization in which [xxx], a Canadian public corporation, proposes fo dis- 


tribute the shares of its wholly-owned subsidiary, {xxx] (‘Subco”), proportionately. 
amongst [xxx] shareholders. [xxx] shareholders will hold their interest in Subco indi- 
rectly through Newco, which will subsequently be amalgamated with Subco, 


Our understanding of the facts of the proposed transaction is that the common shares. 
currently held by each [xxx] shareholder will be exchanged for New [xxx] Common 
Shares and [xxx] Reorganisation Shares. The Reorganisation Shares will ot be listed 
on a stock exchange prescribed in the Income Tax Regulations (a “presc ed stock | 
exchange’ ). The [xxx] Reorganisation Shares will be exchanged for N a 
shares (the “Newco Shares”). The Newco Shares will be listed on 
exchange. [xxx] Reorganisation Shares will be redeemed ae [xxx] 
terfly reorganisation. 

Because of subparagraph 115(1)(b)Gv) of the Income Tax Act (the “Act 
Reorganisation Shares will be considered to be taxable Canadian proj 
purposes of the Act. Under the provisions of section 85 and 85.1 of 


taxable Canadian property status of the [xxx] Reorganisation Shares will also cause _ 
1 Shares to 


the Newco Shares acquired in exchange for a shareholder's Reorganisa 
be taxable Canadian property of the shareholder even though the Newco Shares will 
be listed on a prescribed stock exchange. In addition, the [xxx] Reorganis: 
Shares will not be considered to be excluded property for the purpose of subsection _ 
116(3) of the Act because = oe of the Act will not es to He ne 
shares. : a 


In these circumstances, we -agre woo. Shares held by a chapetoiaen wack L 
were acquired by the sharelio n nge for the Reorganisation Shares in the _ 
course of the butterfly reorganisation, should not be considered to be taxable Cana- 
dian property of the shareholders for the purposes of the Act. Consequently, we will 
recommend to the Minister of Finance that amendments to the Act be introduced to 
ensure that the [xxx] Reorganisation Shares held by a shareholder of [xxx] will not 
be considered to be taxable ae Pee of the shareholder for the Pee of 
the Act. 


You have also expressed a concern that shareholders may be eecia from Shoo 
ing, under subsection 85.1(1) of the Act, to include in computing thei neomes a loss 
arising from the disposition of their Reorganisation Shares in exch: 
Common Shares because of the application of paragraph 403.5) 


The stop-loss rule in subsection 40(3.4) of the Act suspends t th 
erwise be realized on a transfer of a non-depreciable capital 
person. For the purposes of this rule, paragraph 40(3. 5)(b) pro 
is acquired in exchange for another share in a transaction to v 
plies is deemed to be a property identical to the other share. ” 
ple, that a loss that is deferred on the transfer of a share to an affiliate will 
recognized at the time the share is subsequently replaced by the affiliate in a share-_ 
for-share exchange with another corporation under that provision. Even though it 
may be argued that the former share is no longer held by an affiliated person (since 


that share no longer exists), puaerep) 4003. 5)(b) causes the new share in effect to 


take its place for this purpose. 


We agree. that from a polic poin : of view, in a “ransaction to which section 85. { ‘ 


applies, it ought to be po: 


ged shares to the purchaser corporation in ex- 
ded that the purchaser is not affiliated with — 
{ that the Act be amended to ensure that this result — 
obtains in the context of the tr: action that you have described. We do not, how- 
ever, anticipate recommending that this change be implemented in the particular 
manner proposed in your letter — through a new exclusion in subsection 85.1(2). 
This would have the incidental effect of removing a whole class of transactions from 
the application of paragraph 85. 1DO), a rest whi we do not age would be’ 
appropriate in policy terms. __ 


( luded in a fetoie bill 
w, offer any 
recommenda- 


We will recommend that the amendments aeseribed above be i i 
containing technical amendments to the Act. While I cannot 
assurance that either the Minister or Parliament will agree \ 
ye I hope that this ot of our | Postion is ae tl 


_ Yours sincerely. 
_ Len Farber 
General Director, Tax Legislation Division, Tax Policy 


Letter from Dept. of Finance, February 28, 2001: 
Dear [xxx] 


This is in response to your ae of December 20, 2000 to Davine Roach of the 
Department regarding a proposed series of transactions under which a public corpo- 
ration (‘Opco”’) in the course of a ee reorganization — certain of its 
property to a new corporation Newco”). . : 


Our understanding of the facts of the oe transaction is that each « common share 
currently held by an Opco shareholder will be exchanged for a new common share 
and a special share of O: This exchange will be governed by section 86 of the 
Income Tax Act (the “Act ecial shares of Opco will be redeemable and will — 
not be listed on a prescribed stock exchange. Newco will acquire all the special . 
shares of Opco from the Opco. shareholders in exchange for common shares of — 
Newco (the Newco shares). This exchange will be governed by section 85.1 of the 
Act unless a shareholder elects under subsection 85(1) of the Act. The Newco shares. 


Income Tax Act, Part I, Division B 


ter of March 20, 2000 and further to your tele- 


» vendor (as defined in that subsection) to realize 


wi ned ste ck exchange. 4 Opes will redeem - sp 


a non-res en : 
purposes of th Act. © Jer ‘the: ‘provisions <o sections 85 and S51 Er the A 

taxable Canadian property status of the special shares of Opco will also -ause 
Newco shares acquired by the ‘non-resident shareholder in exchange for the non-resi- 
dent’s special shares of Opco to be taxable Canadian property of the non-resident — 
even though the Newco shares will be listed on a prescribed stock exchange. As well, © 
the special shares of Opco will not be consid set property ah the 
purpose of subsection 116(3) of the Act yeCcau E 
in subsection 116(6) applies, in ‘the case of : 
tion, only if the shares are listed on a presc 


In these circumstances. we agree that ; 
taxable Canadian property by reason only of a dee 
change of the special shares for the New ause subparagraph 
115(1)(b)Gv) applied before the ‘exchange to the special ares oe Opco). Conse- 
quently, we are prepared to recommend to the Minister of Finance that the income 


at rat applies on the ex- 


tax provisions be amended to ensure that the above-mentioned special shares of Opco 

held by a non-resident shareholder will not be considered to be taxable Canadian _ 
property of the non-resident in these circumstances: for the purposes of the Act. We Le 
would recommend that such an amendment be effective for such reorganization _ 
shares issued by a public corporation after April 26, 1995 where the shares were 


issued by the corporation as part of the series of transactions or events that included a 
distribution roperty by the corporation in the course of a butterfly reorganizati : 
The date of A , 1995 is the date upon which the related amendments to par 
graph 1 15( 1 )b) took effect. If the recommendation is acted upon, I would ee 
that such an amendment would be mee: in a future technical bill. 


Yours sincerely, 


Len Farber 
General Director, Tax Legislation Division, Tax Policy Branch 


Letter from Dept. of Finance, July 3, 2001: Sce under 256(T\(ay(iN(E). 


Selected Cases [s. 55]: 943963 Ontario Inc. v. R., [1999] 4 C.T.C. 2119 (TCC) 
(Part IV tax applicable to all dividends and deemed dividends, including those from 
“safe income’). 


Definitions [s. 55]: “acquired” — 55(3.2)(e), (f), 139.1118), 256(7): 
55(1)“permitted exchange’’(b); “acquisition of control” — 55(3.2)(g), 55(5)(e), 
(8); “adjustment time” — 14(5), 248(1); “allowable capital loss” — 38(b), 248(1); 
“amount” — 248(1); “arm’s length” — 55(4), 55(5)(e), 251(1); “brother” — 252(2); 
“business” — 248(1); “Canada” — 255; “capital gain’, “capital loss” — 39(1), 248(1); 
“capital property’ — 54, 248(1); “class of shares” — 248(6); “control”, “con- 
trolled” — 55(3.2)(g), 55(5)(e), 139.1118), 256(6)-(9); “corporation” — 55(3.2)(b), 
248(1), Interpretation Act 35(1); “cumulative eligible capital” — 14(5), 248(1); “dispo- 
sition” — 248(1); “‘distributing corporation” — 55(1) (under “distribution”); “distribu- 
tion” — 55(1); “dividend” — 248(1); “dividend payer’ — 55(3)(a)(iii)(A); “dividend 
recipient” —55(3); “eligible capital property” —54, 248(1); “foreign vendor” — 
55(3.1)(a): pecans earned or realized...” —55(5)(b), (c); “individual”, “non-resi- 
dent” — 248(1); “participant’ Venere ‘permitted exchange’(b); “permitted acquisi- 
tion”, “permitted exchange”, “permitted redemption” — 55(1); “person” — 248(1); 
“prescribed stock exchange” — 55(6), Reg. 3200, 3201; “proceeds of disposition” — 
55(3.01)(d); “property” —248(1); “public corporation” — 89(1), 248(1); “qualified 
person” — 55(1); “qualifying share” — 192(6), 248(1) [not intended to apply to s. 55]; 


“acquiror’> — 
256(7), 


“related” — 55(3.2)(c), (d), 55(5)(e), 251(2); “resident in Canada’ — 250; “safe-in- 
come determination time” —55(1); “series of transactions” — 248(10); “share”, 
“shareholder” — 248(1); “sister” — 252(2); “specified class”, “specified corpora- 
tion” — 55(1); .“‘specified shareholder” — 55(3.2)(a), 55(3.3), 248(1); “specified 
wholly-owned corporation” —55(1); “subsidiary wholly-owned corporation” — 
248(1); “taxable Canadian corporation” — 89(1), 248(1); “taxable Canadian pro- 
perty” — 248(1); “taxable capital gain” — 38(a), 248(1); “taxable dividend” — 89(1), 
248(1); “taxpayer” — 248(1); “transferee” — 55(1)“distribution”; “transferee corpora- 
tion” — 55(1)“distribution”, 55(3.2)(h); “trust” — 104(1), 248(1), (3); “unrelated” — 


55(3.01)(a) “vendor” — 55(3.1)(b)(i). 


Subdivision d — Other Sources of Income 


56. (1) Amounts to be included in income for year — With- 
out restricting the generality of section 3, there shall be included in 
computing the income of a taxpayer for a taxation year, 


(a) pension _ benefits, unemployment insurance 
benefits, etc. — any amount received by the taxpayer in the 
year as, on account or in lieu of payment of, or in satisfaction of, 


(i) a superannuation or pension benefit including, without 
limiting the generality of the foregoing, 


(A) the amount of any pension, supplement or spouse’s or 
common-law partner’s allowance under the Old Age Se- 
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Subdivision d — Other Sources of Income 


curity Act and the amount of any similar payment under a 
law of a province, 


(B) the amount of any benefit under the Canada Pension 
Plan or a provincial pension plan as defined in section 3 
of that Act, 


(C) the amount of any payment out of or under a pre- 
scribed provincial pension plan, and 


(C.1) the amount of any payment out of or under a foreign 
retirement arrangement established under the laws of a 
country, except to the extent that the amount would not, if 
the taxpayer were resident in the country, be subject to 
income taxation in the country, 


___.. Proposed Amendment — 56( 


Mayne.) — 


ase 1998-129, December 


Dept. of Finance | 
mela) 


but not including 


18 


Ley 


(D) the portion of a benefit received out of or under an 
employee benefit plan that is required. by paragraph 
6(1)(g) to be included in computing the taxpayer’s in- 
come for the year, or would be required to be so included 
if that paragraph were read without reference to subpara- 
graph 6(1)(g)(ii), 

(E) the portion of an amount received out of or under a 
retirement compensation arrangement that is required by 
paragraph (x) or (z) to be included in computing the tax- 
payer’s income for the year, and 


(F) a benefit received under section 71 of the Canada 
Pension Plan or under a similar provision of a provincial 
pension plan as defined in section 3 of that Act, 


(ii) a retiring allowance, other than an amount received out of 
or under an employee benefit plan, a retirement compensa- 
tion arrangement or a salary deferral arrangement, 

(iii) a death benefit, 

(iv) a benefit under the Unemployment Insurance Act, other 
than a payment relating to a course or program designed to 
facilitate the re-entry into the labour force of a claimant 
under that Act, or a benefit under Part I, VIII or VII.1 of the 
Employment Insurance Act, 


: . Employment Insurance — 
Dept. of Finance news release 2005-050, July 19, 2005: Amendments 10 be 
Recommended to the Income Tax Act With Respect to the Québec Parental Insurance 
Plan _ —COrrtrti‘_OeiOO—O—Os—~—<“<“<—<(<“<( —s”ésti(étéseM -  . 
The Department of Finance today indicated its intention to recommend amendments to 
the Income Tax Act to provide for the tax treatment of benefits miums under the 
Québec Parental Insurance Plan (QPIP), which is expected into force on Janu- 
ary 1, 2006. : oe pee _ . 
The QPIP will replace maternity and parental benefits « 
aployment insurance (ED) program for eligible Quebec res 
nployers and employees in Quebec will be reduced to refl 
sidents will no longer receive maternity and parental benefi 
1s will be collected directly by the Province of Quebec. _ 
The proposed amendments would ensure that the federal tax treatment of QPIP premi- 
ums and benefits is consistent with the federal tax treatment of EI premiums and bene- 
Ws. Specifically: . a 
_ * Benefits paid under the QPIP would be included in the calculation of an indivi- 
dual’s income [56(1)(a)(iv) — ed.]. #&  ~§~=—. 
* Employees would be eligible for a federal non-refundable tax credit for QPIP pre- 
miums paid, to be provided at the same rate as the federal non-refundable tax credit 
for El premiums [118.7 — ed.]. _ 
_ + Employers would be able to deduct premiums paid under the plan in the calcula- 
tion of their income (9(1), and 8(1)(.1) for individuals — ed.]. 
_ * The self-employed would be eligible for a non-refundable tax credit for the em- 
__ ployee’s share of QPIP premiums [118.7—~ed.] and a tax deduction for the em- 
___ ployer’s share [9(1) — ed.], where the calculation of these shares is determined by 
the Province of Quebec. 


a Propose 


under the 
remiums for 
that Quebec 
QPIP premi- 


Income inclusion on conversion 


1998: See under 


mendment — QPIP treated like oi 


S. 56(1)(a) 


These amendments would apply to benefits received and premiums paid upon the im- 
plementation of the QPIP. It is intended that legislation to implement the proposed 
amendments be introduced at the earliest opportunity. ee 
For further information, media may contact: David Gamble, Public Affairs and Operta- 
tions Division, (613) 996-8080. a) e 


(v) a benefit under regulations made under an appropriation 
Act providing for a scheme of transitional assistance benefits 
to persons employed in the production of products to which 
the Canada-United States Agreement on Automotive Prod- 
ucts, signed on January 16, 1965 applies, or 


(vi) except to the extent otherwise required to be included in 
computing the taxpayer’s income, a prescribed benefit under 
a government assistance program; 


(vii) [Repealed] 


Related Provisions: 56(1)(x), 110(1)(g) — EI Act Part II tuition assistance; 56(8) — 
CPP/QPP benefits for previous years; 56(12) — Distribution from foreign retirement 
arrangement; 57 — Certain superannuation or pension benefits; 604) — Transfer of su- 
perannuation benefits; 60(j.03), (j.04) — Deduction for repayments of pension benefits; 
609.1) — Transfer of retiring allowances; 60(j.2)— Transfer to spousal RRSP; 
60(n)(iii) — Deduction for repayment of pension or benefits: 60(v.1) — UI/EI benefit 
repayment; 60.2(1) — Refund of undeducted past service AVCs; 78(4) — Unpaid re- 
muneration and other amounts; 81(1)(d)-(g) — Certain pensions exempt from tax; 
104(27) — Testamentary trust—income included under subpara. 56(1)(a)(i); 
104(28) — Death benefit flowed through trust; 110(1)(f)— Deductions for certain 
payments; 110.2(1)“qualifying amount” — Retroactive spreading of certain lump-sum 
payments over prior years; 118.7 — Credit for UI/EI premium and CPP contributions: 
128.1(10)“excluded right or interest”’(a)(viii), (d), (g), (h) — Emigration — no deemed 
disposition of right to pension or retiring allowance; 139,1(12) — Conversion benefit 
on, demutualization of insurance corporation; 147.4(4) — Amount deemed received 
when converting pension rights before 1997 to annuity contract commencing after age 
69; 153(1) — Withholding of tax at source; 212(1)(h), (j) — Pension and benefit pay- 
ments to non-residents — withholding tax; 254 — Contract under pension plan; Can- 
ada-U.S. Tax Treaty: Art. XVII — Pensions and annuities; Art. XXIX:7 — exemption 
for half of old age security paid to citizen of U.S. resident in Canada. 


History: Para. 56(1)(a) amended to replace “spouse’s” with “spouse’s or common-law 
partner's” by 2000, c. 12, Sch. 2, s. 7, applicable to 2001 er seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)common-law 
partner”. 


Cl. 56(1)(a)G)(F) added by 1998, c. 19, subsec: 9(1), applicable to 1997 et seq., except 
that cl. 56(1)(a)(i)(F) does not apply to benefits received before August 1997 by a tax- 
payer in respect of the death of an individual if the taxpayer is an estate that arose on or 
as a consequence of the death of the individual. 


Subpara. 56(1)(a)(iv) amended by 1998, c. 19, subsec. 97(1), deemed to have come into 
force on June 30, 1996. The subpara. formerly read: 


(iv) a benefit under the Employment Insurance Act, other than a payment relating 
to the cost of a course or program designed to facilitate the re-entry into the 
labour force of a claimant under that Act, 


Subpara. 56(1)(a)(iv) amended by 1996, c. 23, para. 187(d), to substitute “Employment 
Insurance Act” for “Unemployment Insurance Act’, in force June 30, 1996. 


Subpara. 56(1)(a)(vi) substituted for subparas. (vi), (vii), by 1994; c..21,subsec. 25(1), 
applicable to benefits received after October 1991. Subparas. (vi) and (vii) formerly 
read: 


(vi) a benefit under the Labour Adjustment Benefits Act, or 


(vii) an income assistance payment made pursuant to an agreement under section 
5 of the Department of Labour Act; 


Cl. 56(1)(a)(i(C.1) added by 1994, c. 7, Sch. Il (1991, c. 49), subsec. 32(1), applicable 
to payments received after July 13, 1990. 


Subpara. 56(1)(a)(iv) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 32(2), 
applicable to 1988 et seg. Subpara. 56(1)(a)(iv) formerly read: 


(iv) a benefit under the Unemployment Insurance Act, 


Subpara. 56(1)(a)(vii) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 32(3), applica- 
ble to payments received after September 14, 1989. 


Selected Cases [para. 56(1)(a)]: Fawkes v. R., [2004] 5 C.T.C. 2430 (TCC) (“In 
respect of” includes “in association with” loss of taxpayer’s position); Saardi y. R., 
[1999] 4 C.T.C. 2488 (TCC) (Taxpayer entitled to structure claim settlement to avoid 
amount becoming retiring allowance); Fournier y. R., [1999] 4 C.T.C. 2247 (TCC) 
(Damages were not retiring allowance); Schwartz y. Canada, [1996] 1 C.T.C. 303 
(SCC) (Retiring allowance not related to employment which never started); Layton y. 
Canada, [1995] 2 C.T.C. 2408 (TCC) (Grant was not “income from a source”); Kaiser 
v. Canada, [1994] 2 C.T.C. 2385 (TCC) (Inherited IRA fund from U.S. taxable under 
clause 56(1)(a)(i)(C.1)); Williams v. Canada, [1992] 1 C.T.C. 225 (SCC) (Benefits paid 
under Unemployment Insurance Act exempt from tax pursuant to Indian Act); Cewe, 
Jack, Ltd. v. Jorgenson, [1980] C.T.C. 314 (SCC) (Sum received in respect of dismis- 
sal not income); R. v. Herman, [1978] C.T.C. 442 (FCTD) (Amounts received as pen- 
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sion benefits from U.N. fund taxable as pension benefits); R. v. Atkins, [1976] C.T.C. 
497 (FCA) (Sum received upon dismissal non-taxable damages). 

Regulations: 100(1)*remuneration’’(b), (c), (d), (g) (withholding at source); 103(4), 
(6)(e) (withholding required for retiring allowance); 200(2)(e) (information return); 
5502 (prescribed benefits for 56(1)(a)(vi)); 7800(1) (prescribed provincial pension 
plan). 

Remission Orders: Willard Thorne Remission Order, P.C. 2002-2177 (remission of 
tax on retroactive lump sum payment of CPP benefits); Danielle Gareau Remission 
Order, P.C, 2003-774 (remission of tax on EI benefits repaid in a later year); Janet 
Hall Remission Order, P.C. 2004-1336 (remission where CPP lump sum disability re- 
paid to wage loss replacement provider). 

Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-91R4: Employment at special work sites or 
remote work locations; IT-167R6: Registered pension plans — employee's contribu- 
tions; IT-247: Employer’s contribution to pensioners’ premiums under provincial medi- 
cal and hospital services plans (archived); IT-337R4: Retiring allowances; IT-365R2: 
Damages, settlements and similar receipts, IT-397R: Amounts excluded from in- 
come — statutory exemptions and certain service or RCMP pensions, allowances and 
compensation; IT-499R: Superannuation or pension benefits; IT-508R: Death benefits; 
IT-528: Transfers of funds between registered plans; IT-529: Flexible employee benefit 
programs. 

Registered Plans Compliance Bulletins: 3 (purchase of annuity under subsec. 
147.4(1)). 

Advance Tax Rulings: ATR-12: Retiring allowance; ATR-21: Pension benefit from 
an unregistered pension plan. 

Forms: RC4157: Employers’ Guide — Filing the T4A Slip and Summary Form; 
T4A(OAS) Supp: Statement of old age security; T4A: Information. 


(a.1) [death] benefits under CPP/QPP — where the tax- 
payer is an estate that arose on or as a consequence of the death 
of an individual, each benefit received under section 71 of the 
Canada Pension Plan, or under a similar provision of a provin- 
cial pension plan as defined in section 3 of that Act, after July 
1997 and in the year in respect of the death of the individual; 


Related Provisions: 56(8) — CPP/QPP benefits for previous years. 
History: Para. 56(1)(a.1) added by 1998, c. 19, subsec. 9(2), applicable to 1997 et seq. 


Selected Cases [para. 56(1)(a.1)]: Goldberg Estate v. R., [2005] 5 C.T.C. 2041 
(TCC) (Receipt by heirs different from receipt by Quebec estate). 


(b) [spousal or child] support — the total of all amounts 
each of which is an amount determined by the formula 


A-(B+C) 
where 


A. is the total of all amounts each of which is a support amount 
received after 1996 and before the end of the year by the tax- 
payer from a particular person where the taxpayer and the 
particular person were living separate and apart at the time 
the amount was received, 


Bis the total of all amounts each of which is a child support 
amount that became receivable by the taxpayer from the par- 
ticular person under an agreement or order on or after its 
commencement day and before the end of the year in respect 
of a period that began on or after its commencement day, and 


C is the total of all amounts each of which is a support amount 
received after 1996 by the taxpayer from the particular per- 
son and included in the taxpayer’s income for a preceding 
taxation year; 


Related Provisions: 56.1 — Support payments; 56.1(4) — Definitions of “com- 
mencement day”, “support amount” and “child support amount”; 60(b) — Parallel de- 
duction for payer; 60(c.2)—— Repayment of support payments; 110.2(1)“qualifying 
amount’ — Retroactive spreading of lump-sum payments over prior years; 
122.64(3) — Disclosure of name and address for enforcement of support payments; 
146(1)“earned income” — RRSP — earned income includes amounts under 56(1)(b); 
212(1)(f) —No withholding tax on support paid to non-resident; 248(1)“exempt in- 
come’? — Support amount is not exempt income; 252(3)— Extended meaning of 
“spouse” and “former spouse”; 257 — Formula cannot calculate to less than zero; Can- 
ada-U.S. Tax Treaty:Art. XVIII:6 — Child support exempt if paid by U.S. resident. 


History: The description of B in para. 56(1)(b) amended by 1998, c. 19, subsec. 97(2), 
applicable to amounts received after 1996. The description formerly read: 


Bis the total of all amounts each of which is a child support amount that be- 
came receivable by the taxpayer from the particular person under an agree- 
ment or order on or after its commencement day and before the end of the 
year in respect of a period that began after its commencement day, and 
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Para. 56(1)(b) amended by 1997, c. 25, subsec. 8(1), applicable to amounts received 
after 1996. Para. (b) formerly read: 


(b) alimony —an amount received by the taxpayer in the year as alimony or 
other allowance payable on a periodic basis for the maintenance of the taxpayer, 
children of the taxpayer or both the taxpayer and the children if the taxpayer, 
because of the breakdown of the taxpayer’s marriage, was living separate and 
apart from the spouse or former spouse who was required to make the payment 
at the time the payment was received and throughout the remainder of the year 
and the amount was received under a decree, order or judgment of a competent 
tribunal or under a written agreement; 


Para. 56(1)(b) substituted for former paras. (b) and (c) by 1994, c. 7, Sch. VIE (1993, c. 
24), subsec. 17(1), applicable to amounts received under a decree, order or judgment of 
a competent tribunal or under a written agreement, with respect to a breakdown of a 
marriage occurring after 1992. Paras. (b) and (c) formerly read: 


(b) alimony — any amount received by the taxpayer in the year, pursuant to a 
decree, order or judgment of a competent tribunal or pursuant to a written agree- 
ment, as alimony or other allowance payable on a periodic basis for the mainte- 
nance of the recipient thereof, children of the marriage, or both the recipient and 
children of the marriage, if the recipient was living apart from, and was separated 
pursuant to a divorce, judicial separation or written separation agreement from, 
the spouse or former spouse required to make the payment at the time the pay- 
ment was received and throughout the remainder of the year; 


(c) maintenance — any amount received by the taxpayer in the year, pursuant 
to an order of a competent tribunal, as an allowance payable on a periodic basis 
for the maintenance of the taxpayer, children of the taxpayer, or both the tax- 
payer and children of the taxpayer if, at the time the payment was received and 
throughout the remainder of the year, the taxpayer was living apart from the tax- 
payer’s spouse who was required to make the payment; 
Selected Cases [para. 56(1)(b)]: Badeau v. R., [2002] 1 C.T.C. 2627 (TCC) 
(Factors considered in determination of amount to be received do not bind recipient to 
spend allowance accordingly); Ouellet v. R., [2001] 1 C.T.C. 2557 (TCC) (Court order 
declaring amounts to be tax free not binding on Minister); Nagy v. RY (2001) 1: €UE 
2540 (TCC) (Discretion to use funds need not be absolute discretion); Drapeau v. Ie 
(2000] 1 C.T.C. 2589 (TCC) (No constructive trust created; amounts taxable); Pelletier 
v. Canada, [1995] 1 C.T.C. 2327 (TCC) (Replacement of periodic payments with lump 
sum by supplementary agreement resulted in non-taxability): Thibaudeau y. Canada, 
[1995] 1 C.T.C. 382 (SCC); rev’g [1994] 2 C.T.C. 4 (FCA); rev’g [1992] 2 C.T.C. 
2497 (TCC) (Provision is not unconstitutional under subsec. 15(1) of the Charter); 
Gagnon v. R., [1986] 1 C.T.C. 410 (SCC) (Stated purposes of amounts not affecting 
nature of allowance paid to taxpayer); R. v. Sigglekow, [1985] 2 C.T.C. 251 (FCTD) 
(Amount received included in taxpayer’s income despite divorce decree providing for- 
mer husband to pay “tax-free” amount); R. v. Sills, [1985] 1 C.T.C. 49 (FCA); leave to 
appeal to SCC refused (1986), 68 N.R. 320 (note) (Sums payable on periodic basis 
remain allowances even if not paid on time). 


Interpretation Bulletins: IT-99R5: Legal and accounting fees; IT-325R2: Property 
transfers after separation, divorce and annulment; IT-530R: Support payments. 


Forms: P102: Support payments (pamphlet); T1157: Election for child support pay- 
ments; T1158: Registration of family support payments. 


(c), (c.1) [Repealed] 


History: Para. 56(1)(c) repealed by 1997, c. 25, subsec. 8(1), applicable to amounts 
received after 1996. Para. (c) formerly read: 


(c) maintenance — an amount received by the taxpayer in the year as an allow- 
ance payable on a periodic basis for the maintenance of the taxpayer, children of 
the taxpayer or both the taxpayer and the children if 


(i) at the time the amount was received and throughout the remainder of the 
year the taxpayer was living separate and apart from the person who was 
required to make the payment, 


(ii) the person who was required to make the payment is the natural parent of 
a child of the taxpayer, and 


(iii) the amount was received under an order made by a competent tribunal 
in accordance with the laws of a province; 


Para. 56(1)(c) substituted for para. (c.1) by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
17(2), applicable to amounts received under an order made after 1992. Para. (c.1) for- 
merly read: 


(c.1) idem — any amount received by the taxpayer in the year, pursuant to an 
order made by a competent tribunal in accordance with the laws of a province, as 
an allowance payable on a periodic basis for the maintenance of the taxpayer, the 
children of the taxpayer or both the taxpayer and the children of the taxpayer if 


(i) the order was made 
(A) after February 10, 1988, or 
(B) before February 11, 1988 and the taxpayer and the person required 
to pay the amount jointly elected in writing before the end of the year to 
have this paragraph and paragraph 60(c.1) apply with respect to all those 
amounts, 

(ii) at the time the amount was received and throughout the remainder of the 


year, the taxpayer was living apart from the person required to pay the 
amount, and 
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(ili) the person required to pay the amount is a person of the opposite sex 
who 


(A) before the date of the order cohabited with the taxpayer in a conju- 
gal relationship; or 


(B) is the natural parent of a child of the taxpayer; 


Selected Cases [para. 56(1)(c)]: R. v. Sigglekow, [1985] 2 C.T.C. 251 (FCTD) 
(Amount received included in taxpayer’s income despite divorce decree providing for- 
mer husband to pay “tax-free” amount); James vy. R., [1985] 1 C.T.C. 239 (FCTD) 
(Maintenance payments included in taxpayer’s income notwithstanding that payments 
made late and in smaller amounts). 


(c.2) reimbursement of support payments — an amount 
received by the taxpayer in the year under a decree, order or 
judgment of a competent tribunal as a reimbursement of an 
amount deducted under paragraph 60(b) or (c), or under para- 
graph 60(c.1) as it applies, in computing the taxpayer’s income 
for the year or a preceding taxation year to decrees, orders and 
judgments made before 1993; 


Related Provisions: 60(c.2) — Parallel deduction to spouse; 146(1)“‘earned in- 
come’(b) — Amount under 56(1)(c.2) included in RRSP earned income. 


History: Para. 56(1)(c.2) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 17(3), 
applicable to payments received after 1990, 


Interpretation Bulletins: IT-530R: Support payments. 


(d) annuity payments — any amount received by the tax- 
payer in the year as an annuity payment other than an amount 


(i) otherwise required to be included in computing the tax- 
payer’s income for the year, or 


(ii) with respect to an interest in an annuity contract to which 
subsection 12.2(1) applies (or would apply if the contract had 
an anniversary day in the year at a time when the taxpayer 
held the interest); 
Related Provisions: 56(1.1) — Definitions in 12.2(11) apply; 58 — Government 
annuities and like annuities; 60(a) — Deduction of capital element; 94.2(11)(b), (c) — 
No application to foreign insurance policy of foreign investment entity; 128.1(10)“ex- 
cluded right or interest”’(f)(i) — Emigration — no deemed disposition of right to annu- 
ity contract; 153(1)(f) — Withholding at source; 212(1)(0) — Withholding tax on an- 
nuity payment to non-resident. 
History: Subpara. 56(1)(d)(ii) substituted for subparas. (ii), (iii), by 1994, c. 7, Sch. I 
(1991, c. 49), subsec. 32(4), applicable to contracts last acquired after 1989. Subparas. 
56(1)(d)(ii), (iii) formerly read: 


(ii) with respect to an interest in an annuity contract to which subsection 12.2(1) 
applies or would apply if the interest had been last acquired after December 19, 
1980 and before December 2, 1982 (other than a contract to which subsection 
12.2(1) does not apply in the year by reason of subsection 12.2(6) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952), or 


(iii) with respect to an interest in an annuity contract to which subsection 12.2(3) 
applies; 


Selected Cases [para. 56(1)(d)]: Thibault v. R., [1975] C.T.C. 587 (FCTD) (Inter- 
€st on monthly payments and indemnity amounts taxable income when calculated on 
annuity basis). 


Interpretation Bulletins: IT-85R2: Health and welfare trusts for employees; IT- 
365R2: Damages, settlements and similar receipts. 
I.T. Technical News: 25 (health and welfare trusts). 
Advance Tax Rulings: ATR-40: Taxability of receipts under a structured settlement: 
ATR-50: Structured settlement; ATR-68: Structured settlement. 
(d.1) [Repealed under former Act] 
Interpretation Bulletins: [T-365R2: Damages, settlements and similar receipts. 
(d.2) idem [annuity payments] — any amount received out 


of or under, or as proceeds of disposition of, an annuity the pay- 
ment for which was 


(i) deductible in computing the taxpayer’s income because of 
paragraph 60(1) or because of subsection 146(5.5) of the Jn- 
come Tax Act, Chapter 148 of the Revised Statutes of Can- 
ada, 1952, 

(ii) made in circumstances to which subsection 146(21) ap- 
plied, or 

(ii1) made pursuant to or under a deferred profit sharing plan 


by a trustee under the plan to purchase the annuity for a ben- 
eficiary under the plan; 
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Related Provisions: 60.2(1)— Refund of undeducted past service AVCs; 
147(2)(k)(vi) — Purchase of annuity by DPSP; 147(10.6) — Purchase of annuity by 
DPSP before 1997. 


History: Subpara. 56(1)(d.2)(iii) added by 1997, c. 25, subsec. 8(2), applicable to 1996 
et seq. 

Para. 56(1)(d.2) substituted by 1994, c. 21, subsec. 25(2), applicable to 1992 et seq. 
Para. (d.2) formerly read: 


(d.2) any amount received out of or under, or as proceeds of disposition of, an 
annuity the payment for which was deductible in computing the taxpayer’s in- 
come by reason of paragraph 60(1) of this Act or subsection 146(5.5) of the In- 
come Tax Act, chapter 148 of the Revised Statutes of Canada, 1952; 

I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-517R: Pension tax credit (archived). 


(e) disposition of income-averaging annuity contract — 
any amount received by the taxpayer in the year as, on account 
or in lieu of payment of, or in satisfaction of, proceeds of the 
surrender, cancellation, redemption, sale or other disposition of 
an income-averaging annuity contract; 
Related Provisions: 153(1)(k) — Withholding of tax at source; Canada-U.S. Tax 
Treaty:Art. XVIII:3 — Pension income excludes payment from IAAC. 


Regulations: 208 (information return). 


(f) idem — any amount deemed by subsection 61.1(1) to have 
been received by the taxpayer in the year as proceeds of the dis- 
position of an income-averaging annuity contract; 
Related Provisions: 212(1)(n), 214(3)(b) — Non-resident withholding tax. 
Regulations: 208 (information return). 


(g) supplementary unemployment benefit plan — 
amounts received by the taxpayer in the year from a trustee 
under a supplementary unemployment benefit plan as provided 
by section 145; 
Related Provisions: 6(1)(a)(i) — Employer-paid premiums not a taxable benefit: 
145(3) — Amounts received taxable; 146(1)‘earned income’(b) — Amount under 
56(1)(g) included in RRSP earned income: 153(1)(e)— Withholding of tax at source. 


Regulations: 100(1)*remuneration’(e) (withholding at source). 


(h) registered retirement savings plan, etc. [RRSP or 
RRIF] — amounts required by section 146 in respect of a regis- 
tered retirement savings plan or a registered retirement income 
fund to be included in computing the taxpayer’s income for the 
year; 
Related Provisions: 56(1)(t) — RRIF inclusion under 146.3; 60.2(1) — Refund of 
undeducted past service AVCs; 139.1(12) — Conversion benefit on demutualization of 
insurance corporation; 146(8) — Benefits taxable; 148(8.1) — Inter vivos transfer to 
spouse; 153(1)G) — Withholding of tax at source. 
Regulations: 214 (information return). 
Interpretation Bulletins: IT-307R4: Spousal or common-law partner registered re- 
tirement savings plans. 


Advance Tax Rulings: ATR-37: Refund of premiums transferred to spouse, 


(h.1) Home Buyers’ Plan — amounts required by section 
146.01 to be included in computing the taxpayer’s income for 
the year; 

Related Provisions: 146.01(4), (5), (6) — Income inclusions. 

History: Para. 56(1)(h.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 17(4), 

applicable to 1992 et seq. 
(h.2) Lifelong Learning Plan — amounts required by section 
146.02 to be included in computing the taxpayer’s income for 
the year; 

Related Provisions: 146.02(4), (5), (6) — Income inclusions. 

History: Para. 56(1)(h.2) added by 1999, c. 22, s. 15, applicable to 1999 er seq. 


(i) deferred profit sharing plan — amounts received by the 
taxpayer in the year under a deferred profit sharing plan as pro- 
vided by section 147; 
Related Provisions: 60(j.2) — Transfer to spousal RRSP; 139.1(11), (12) —Con- 
version benefit on demutualization of insurance corporation; 147(10) — Amounts re- 
ceived from DPSP taxable; 153(1)(h) — Withholding of tax at source: 212(1)(m) — 
DPSP payments to non-residents. 
Selected Cases [para. 56(1)(i)]: R. v. Powell, [1980] C.T.C. 382 (FCTD) (Amount 
of increase in value from time of acquisition of shares in DPSP included in income). 


Regulations: 100(1)“remuneration’(f) (withholding at source). 


S. 56(1) 


Interpretation Bulletins: IT-281R2: Elections on single payments from a deferred 
profit-sharing plan (archived). 
Advance Tax Rulings: ATR-31: Funding of divorce settlement amount from DPSP. 


(j) life insurance policy proceeds — any amount required 
by subsection 148(1) or (1.1) to be included in computing the 
taxpayer’s income for the year; 
Related Provisions: 94.2(11)(b), (c) — No application to foreign insurance policy 
of foreign investment entity; 148(9)“adjusted cost basis”C — increase in adjusted cost 
basis. 


Regulations: 217 (information return). 
interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance 
policies. 


Forms: T5: Statement of investment income; TS Summ: Return of investment income. 


(k) apprentice tools, re proceeds — all amounts received 
in the year by a person or partnership (in this paragraph referred 
to as the “vendor”) as consideration for the disposition by the 
vendor of a property the cost of which was included in comput- 
ing an amount under paragraph 8(1)(r) in respect of the vendor 
or in respect of a person with whom the vendor does not deal at 
arm’s length, to the extent that the total of those amounts re- 
ceived in respect of the disposition in the year and in preceding 
taxation years exceeds the total of the cost to the vendor of the 
property immediately before the disposition and all amounts in- 
cluded in respect of the disposition under this paragraph in com- 
puting the vendor’s income for a preceding taxation year, unless 
the property was acquired by the vendor in circumstances to 
which subsection 85(5.1) or subsection 97(5) applied; 


History: Para. 56(1)(k) added by 2002, c. 9, s. 24, applicable to 2002 et seq. 


(1) legal expenses [awarded or reimbursed] — amounts 
received by the taxpayer in the year as 


(i) legal costs awarded to the taxpayer by a court on an ap- 
peal in relation to an assessment of any tax, interest or penal- 
ties referred to in paragraph 60(0), 


(ii) reimbursement of costs incurred in relation to a decision 
of the Canada Employment and Immigration Commission, 
the Canada Employment and Insurance Commission, a board 
of referees or an umpire under the Unemployment Insurance 
Act or the Employment Insurance Act, or 


(iii) reimbursement of costs incurred in relation to an assess- 
ment or a decision under the Canada Pension Plan or a pro- 
vincial pension plan as defined in section 3 of that Act, 


if with respect to that assessment or decision, as the case may 
be, an amount has been deducted or may be deductible under 
paragraph 60(0) in computing the taxpayer’s income; 
Related Provisions: 60(0) — Expense of objection or appeal; 152(1.2)— Rule ap- 
plies to determination of losses as well as assessment. 


History: Subpara. 56(1)(1)(ii) amended by 1998, c. 19, subsec. 97(3), deemed to have 
come into force on June 30, 1996. The subpara. formerly read: 


(ii) reimbursement of costs incurred in relation to a decision of the Canada Em- 
ployment Insurance Commission, a board of referees or an umpire under the Em- 
ployment Insurance Act, or 


Subpara. 56(1)(1)(ii) amended by 1996, c. 23, para. 187(d), to substitute “Employment 
Insurance Act” for “Unemployment Insurance Act”, in force June 30, 1996. 


Para. 56(1)(1) amended by 1996, c. 11, para. 99(c), to substitute “Canada Employment 
Insurance Commission” for “Canada Employment and Immigration Commission”, in 
force July 12, 1996. 


Interpretation Bulletins: IT-99R5: Legal and accounting fees. 


(1.1) idem — amounts received by the taxpayer in the year as an 
award or a reimbursement in respect of legal expenses (other 
than those relating to a division or settlement of property arising 
out of, or on a breakdown of, a marriage or common-law _part- 
nership) paid to collect or establish a right to a retiring allow- 
ance or a benefit under a pension fund or plan (other than a ben- 
efit under the Canada Pension Plan or a provincial pension plan 
as defined in section 3 of that Act) in respect of employment; 


Related Provisions: 60(0.1) — Deductions in computing income — legal expenses 
in respect of retiring allowances and pension benefits. 


Income Tax Act, Part I, Division B 


History: Para. 56(1)(1.1) amended by 2000, c. 12, Sch. 2, s. 9, to replace “marriage” 
with “marriage or common-law partnership”, applicable to 2001 et seq., in force July 
31, 2000. See also the transitional rules reproduced in the History to 248(1)“common- 
law partner”. 

Para. 56(1)(1.1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 17(5), to substi- 
tute “an award or a reimbursement” for “an award or reimbursement” and “arising out 
of, or on a breakdown of, a marriage” for “arising from a marriage or other conjugal 
relationship” and applicable after 1992. 


Interpretation Bulletins: IT-99R5: Legal and accounting fees, IT-337R4: Retiring 
allowances. 


(m) [Repealed] 


History: Para. 56(1)(m) repealed by 1996, c. 23, s. 172, im force January 1, 1998. It 
formerly read: 
(m) training allowance — amounts received by the taxpayer in the year as or on 
account of a training allowance paid to the taxpayer under the National Training 
Act, except to the extent that they were paid to the taxpayer as or on account of 
an allowance for the taxpayer’s personal or living expenses while the taxpayer 
was away from home; 


Proposed Addition—56(1)(m) 
bad debt recovered [non-competition agre 
mount received by the taxpayer, or by a pe 

not deal at arm’s length with the taxpayer, 
yf a debt in respect of which a deducti 
raph 60(f) in computing the taxpayer’s in 


come for a preceding taxation year; _ 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 69 D 


will add para. 56(1)(m), applicable after October 7, 2003. _ 


Technical Notes: New paragraph. 56(1)(m) is added to provide that a taxpayer is 


required to include in income any amount received in a taxation year on account of a 
debt in respect of which a bad debt deduction was made under new paragraph 60(f) 
in computing the taxpayer’s income for a preceding taxation year. In other words, if a 
taxpayer makes a bad debt deduction for an amount 
tive covenant that was previously included in cc 
cause of new section 56.4 (or new subsect' 
not dealing at arm’s length with the taxpaye 


) subseque 
amount so received is to be included in computing the taxpayer’s income. 
Related Provisions: 212(1)(i), (13)(g) — Non-resident withholding tax. 


(n) scholarships, bursaries, etc. — the amount, if any, by 
which 


(i) the total of all amounts (other than amounts described in 
paragraph (q), amounts received in the course of business, 
and amounts received in respect of, in the course of or by 
virtue of an office or employment) received by the taxpayer 
in the year, each of which is an amount received by the tax- 
payer as or on account of a scholarship, fellowship or bur- 
sary, or a prize for achievement in a field of endeavour ordi- 
narily carried on by the taxpayer (other than a prescribed 
prize), 


exceeds 


(ii) the taxpayer’s scholarship exemption for the year com- 
puted under subsection (3); 


Proposed Amendment — Scholarship exemption — ; 
Federal budget, Notice of Ways and Means Motion, May 2, 2006: See under 


56(3). 


Related Provisions: 56(1)(p) — Income inclusion — refund of scholarships, bursa- 
ries and research grants; 56(3) — Amount of scholarship exemption; 60(q) — Refund 
of income payments; 62(1)— Moving expenses; 63(3)“earned income”(b), 
64(b)(i)(A) — Amount under 56(1)(n) is earned income for child care expenses and for 
disability supports deduction; 115(2)(a)-(b.1), 115(2)(e)(ii) — Non-resident’s taxable 
income earned in Canada; 248(1) — Extended meaning of “personal or living ex- 
penses”; Canada-U.S. Tax Treaty:Art. XX — Students. 


History: The portion of para. 56(1)(n) after subpara. (i) amended by 2001, c. 17, sub- 
sec. 39(1), applicable to 2000 er seg. The portion formerly read: 


exceeds the greater of $500 and the total of all amounts each of which is the 
lesser of 


(ii) the amount included under subparagraph (i) for the year in respect of a 
scholarship, fellowship, bursary or prize that is to be used by the taxpayer in 
the production of a literary, dramatic, musical or artistic work, and 
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sivable in respect of a restric- — 

y the taxpayer’s income be- 

nd the taxpayer (or a person _ 
tly receives the amount, the _ 
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(iit) the total of all amounts each of which is an expense incurred by the 
taxpayer in the year for the purpose of fulfilling the conditions under which 
the amount described in subparagraph (ii) was received, other than 
(A) personal or living expenses of the taxpayer (except expenses in re- 
spect of travel, meals and lodging incurred by the taxpayer in the course 
of fulfilling those conditions and while absent from the taxpayer’s usual 
place of residence for the period to which the scholarship, fellowship, 
bursary or prize; as the case may be, relates), 
(B) expenses for which the taxpayer was reimbursed, and 


(C) expenses that are otherwise deductible in computing the taxpayer’s 

income; 
That portion of para. 56(1)(n) following subpara. (i) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 32(5), applicable to 1987 et seg. That portion formerly read: 

exceeds 
(ii) $500; 

Selected Cases [para. 56(1)(n)]: Simser v. R., [2005] 1 C.T.C. 229 (FCA); leave to 
appeal to SCC refused 2005,CarswellNat 1727 (Grant for disabled student considered 
“bursary”); Jones v. R., [2002] 3 C.T.C. 2483 (TCC) (Scholarship credited to student’s 
tuition account was amount received); Foulds v. R., [1997] 2 C.T.C. 2660 (TCC) (Prize 
for outstanding achievement in music not taxable); Cai v. Canada, MOOG SC an: 
2724 (TCC) (Taxpayer’s presence in Canada was more than just as student); R. v. Sav- 
age, [1983] C.T.C. 393 (SCC) (Award received by employee for passing self-improve- 
ment Course was a “prize” for achievement); McLaughlin v. MNR, [1978] C.T.C. 602 
(FCTD) (Prize for achievement not taxable when taxpayer not competing for award); 
R. y. Amyot, [1976] C.T.C. 352 (FCTD) (Grant used primarily to advance career of 
taxpayer is taxable). 


Regulations: 200(2)(a) (information return); 7700 (prescribed prize). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-178R3: Moving expenses; IT-257R: Canada 
Council grants; IT-340R: Scholarships, fellowships, bursaries and research grants — 
forgivable loans, repayable awards, etc.; IT-495R3: Child care expenses; IT-515R2: 
Education tax credit; IT-516R2: Tuition tax credit. 
(o) research grants — the amount, if any, by which any grant 
received by the taxpayer in the year to enable the taxpayer to 
carry on research or any similar work exceeds the total of ex- 
penses incurred by the taxpayer in the year for the purpose of 
carrying on the work, other than 


(i) personal or living expenses of the taxpayer except travel 
expenses (including the entire amount expended for meals 
and lodging) incurred by the taxpayer while away from home 
in the course of carrying on the work, 


(il) expenses in respect of which the taxpayer has been reim- 
bursed, or 


(iii) expenses that are otherwise deductible in computing the 

taxpayer’s income for the year; 
Related Provisions: 60(q) — Refund of income payments; 62(1) — Moving ex- 
penses; 63(3)“earned income”(b), 64(b)(i)(A) — Amount under 56(1)(0) is earned in- 
come for child care expenses and for disability supports deduction; 115(2)(b.1), 
115(2)(e)Gi) — Non-resident’s taxable income earned in Canada: 146(1)“earned in- 
come’(b) — Amount under 56(1)(0) is earned income for RRSP; 248(1)— Extended 
meaning of “personal or living expenses”; Canada-U.S. Tax Treaty:Art. XX — 
Students. 


Selected Cases [para. 56(1)(0)]: Ghali v. R., [2005] 4 C.T.C. 177 (FCA) (Funds 
received were research grants even if not within applied research protocol). 
Regulations: 200(2)(b) (information return), 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 

search grants and financial assistance; IT-178R3: Moving expenses; IT-257R: Canada 

Council grants; IT-340R: Scholarships, fellowships, bursaries, business and research 

grants — forgivable loans and repayable awards, etc; IT-495R3: Child care expenses. 
(p) refund of scholarships, bursaries and research 
grants — amounts as described in paragraph 60(q) received by 
the taxpayer in the year from an individual; 

Related Provisions: 56(1)(n) — Scholarships, bursaries, etc.; 60(q) — Refund of 

income payments. 

Interpretation Bulletins: IT-340R: Scholarships, fellowships, bursaries, and re- 

search grants — forgivable loans and repayable awards. 
(q) education savings plan payments — amounts in re- 
spect of a registered education savings plan required by section 
146.1 to be included in computing the taxpayer’s income for the 
year; 

Related Provisions: 146.1(7) — Amounts to be included in beneficiary’s income; 

212(1)(r)— RESP payments to non-residents. 


S. 56(1) 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance. 
(r) [government] financial assistance — amounts received 
in the year by the taxpayer as 


(i) earnings supplements provided under a project sponsored 
by a government or government agency in Canada to. en- 
courage individuals to obtain or keep employment, 


(ii) financial assistance under a program established by the 
Canada Employment Insurance Commission under Part II of 
the Employment Insurance Act, or 


(iii) financial assistance under a program that is 


(A) established by a government or government agency in 
Canada or by an organization, 


(B) similar to a program established under Part II of that. 
Act, and 


(C) the subject of an agreement between the government, 
government agency or organization and the Canada Em- 
ployment Insurance Commission because of section 63 of 
that Act; 


ns established by the Canada Employment Insurance Commission or _ 
Pp grams established by other government entities or organizations — 
greements with the Commission are to be included in computing the 
oe rr— : — . 


ent years, there have been a number of income replacement benefits paid under 
government programs, usually in response to an unforeseen event, or as bridging be- 
nefits payable until another program is implemented. These income replacement be- 
nefits are generally paid to individuals who are not eligible for employment insur- 
ance (EI) benefits either because they have not worked enough weeks or because 
they have otherwise exhausted their benefits, However, the benefits paid are gener- _ 
ally calculated by reference to the amounts that the individual would receive under _ 
the Employment Insurance Act if they w ble for benefits under that Act. 


Paragraph 56(1)(r) is amended, for the 2003 an 

that income replacement benefits receivec government assistance programs 
that are similar to income replacement pay: ents provided under the Employment 
Insurance Act are to be included in computing the recipient’s income. 


bsequent taxation years, to clarify 


Related Provisions: 56(1)(u) — Inclusion of social assistance payments generally 
(subject to offsetting deduction); 60(n)(iii)— ‘Deduction for amounts repaid”; 
63(3)“earned income”(b), 64(b)(i)(A) — Amount under 56(1)(r) is earned income for 
child care expenses and for disability supports deduction; 110(1)(g) — Deduction for 
tuition assistance for adult basic education; 118.6(1) ‘qualifying educational pro- 
gram’’(a)(il1) — Financial assistance does not preclude claim for education credit: 
153(1)(s) — Withholding of tax at source. 

History: Para. 56(1)(r) added by 1998, c. 19, subsec. 97(4), applicable to 1993 et seq., 
except that, in its application before July 1996, para. 56(1)(r) shall be read without 
reference to subparas. (ii) and (iii). 

Regulations: 100(1)“remuneration”(h) (withholding at source). 


Interpretation Bulletins: IT-75R4; Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-495R3: Child care expenses. 


Proposed Addition — Apprenticeship grant =~” 
Federal budget, Notice of Ways and Means Motion, May 2, 2006: Apprentice- 
ship grant ; o 
(19) That the amount paid to an apprentice under the Apprenticeship Grant described in 
the budget documents tabled by the Minister of Finance in the House of Commons on 
May 2, 2006 be included in computing the apprentice’s income for the taxation year in 
which it is received.  . 
Federal budget, Chapter 3 (Building a Better Canada: Opportunity), May 2, 
2006: Introducing a New $1,000 Apprenticeship Grant 
In addition to current federal support provided to apprentices through the Employment 
Insurance program, a new Apprenticeship Incentive Grant program will be established 
effective January 1, 2007. The program will provide a cash grant of $1,000 per year to 
apprentices in the first two years of an apprenticeship program in one of the Red Seal 
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trades and other economically strategic apprenticeship programs. This grant will be 
included in computing the income of the recipient for tax purposes. 
The Government of Canada will be consulting with provinces and territories, employ- 
ers and unions to best determine which other apprenticeship programs will be included 
in the program. Their views will also be sought concerning how to deliver the grant. 
This grant for apprentices, together with the proposed tax credit for employers, will 
provide a strong incentive for more young Canadians to pursue apprenticeships and 
hence meet the future need for skilled tradespeople that is crucial to the sustained 
growth of the economy. The cost of this new Apprenticeship Incentive Grant program, 
under the auspices of the Minister of Human Resources and Social Development, is 
estimated to be $125 million over 2006-07 and 2007-08. : 
It is estimated that about 100,000 apprentices will benefit as a res 
and tax credit. S  - . 
Department of Finance news release 2006-016, May 9, 2006: Minister of 
Finance Tables Notice of Ways and Means Motion to Implemen. Budget 2006 
Measures 


the new grant 


Budget 2006 also included a number of tax relief measures that are not included in this 
Notice. A future bill will include legislation to implement these measures, which in- 
chide: ... oo : : 


+ Various other measures in support of students, apprentices and tradespeople. 


(s) grants under prescribed programs — the amount of 
any grant received in the year under a prescribed program of the 
Government of Canada relating to home insulation or energy 
conversion by 


(i) the taxpayer, other than a married taxpayer or a taxpayer 
who is in a common-law partnership who resided with the 
taxpayer’s spouse or common-law partner at the time the 
grant was received and whose income for the year is less 
than the taxpayer’s spouse’s or common-law partner’s in- 
come for the year, or 


(ii) the spouse or common-law partner of the taxpayer with 
whom the taxpayer resided at the time the grant was re- 
ceived, if the spouse’s or common-law partner’s income for 
the year is less than the taxpayer’s income for the year 


to the extent that the amount is not required by paragraph 
12(1)(u) to be included in computing the taxpayer’s or the tax- 
payer’s spouse’s or common-law partner’s income for the year 
or a subsequent year; 
Related Provisions: 13(7.1)(b.1) Deemed capital cost of certain property; 
56(9) — Definition of “income for the year”; 81(1)(g.4) —Exemption for 2000-01 
heating expenses credit. 
History: Para. 56(1)(s) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner’; by Sch. 2, s. 7 to replace “spouse’s” with “spouse's 
or common-law partner’s”; and by Sch. 2, s. 12 to replace to replace “married tax- 
payer” with “married taxpayer or a taxpayer who is in a common-law partnership”, 
applicable to 2001 er seg., in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)“*common-law partner”. 


Regulations: 224 (information return); 5500, 5501 (prescribed program). 
Interpretation Bulletins: IT-273R2: Government assistance — general comments. 
(t) registered retirement income fund — amounts in re- 


spect of a registered retirement income fund required by section 
146.3 to be included in computing the taxpayer’s income for the 


year; 
Related Provisions: 60.2(1)—Refund of undeducted past service AVCs; 
139.1(11), (12) — Conversion benefit on demutualization of insurance corporation; 


146.3(5), (5.1), (7) — Benefits taxable; 153(1)(1) — Withholding of tax at source; 
212(1)(q) — RRIF payments to non-residents. 


Regulations: 215 (information return). 


Forms: T1234 SCH B: Allowable amounts of non-refundable tax credits; T2205: 
Amounts from a spousal or common-law partner RRSP or RRIF to include in income. 


(u) social assistance [welfare] payments — a social assis- 
tance payment made on the basis of a means, needs or income 
test and received in the year by : 


(i) the taxpayer, other than a married taxpayer or a taxpayer 
who is in a common-law partnership who resided with the 
taxpayer’s spouse or common-law partner at the time the 
payment was received and whose income for the year is less 
than the spouse’s or common-law partner’s income for the 
year, or 


Income Tax Act, Part I, Division B 


(ii) the taxpayer’s spouse or common-law partner, if the tax- 
payer resided with the spouse or common-law partner at the 
time the payment was received and if the spouse’s or com- 
mon-law partner’s income for the year is less than the tax- 
payer’s income for the year, 


except to the extent that the payment is otherwise required to be 
included in computing the income for a taxation year of the tax- 
payer or the taxpayer’s spouse or common-law partner, 
Related Provisions: 56(1)(r) — Inclusion of social assistance payments intended to 
supplement employment income (with no offsetting deduction); 56(9) — Definition of 
“income for the year”; 81(1)(h) — Exemption for payments for foster care or other in- 
home care; 110(1)(f) — Offsetting deduction. 
History: Para. 56(1)(u) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”; by Sch. 2, s. 7 to replace “spouse’s” with “spouse’s 
or common-law partner’s”; and by Sch. 2, s. 12 to replace to replace “married tax- 
payer” with “married taxpayer or a taxpayer who is in a common-law partnership”, 
applicable to 2001 er seq., in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)‘common-law partner”. 
The closing words of para. 56(1)(u) amended by 1998, c. 19, subsec. 97(5), applicable 
to 1993 et seg. The closing words formerly read: 
except to the extent that the payment is otherwise required to be included in 
computing the income for a taxation year from a business or property of the 
taxpayer or the taxpayer’s spouse; 
Para. 56(1)(u) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 32(6), applicable 
to 1982 et seq. Para. 56(1)(u) formerly read: 
(u) a social assistance payment made in the year 
(i) on the basis of a means, needs or income test, and 
(ii) in respect of the taxpayer or of a person who, at the time of the payment, 
is related to the taxpayer or is a person in respect of whom any individual 
was entitled to receive a family allowance payment under the Family Al- 
lowances Act 
and received by 
(iii) the taxpayer, other than a married taxpayer who resides with the tax- 
payer’s spouse at the time of the payment and whose income for the year is 
less than the spouse’s income for the year, or 


(iv) the taxpayer’s spouse with whom the taxpayer resides at the time of the 
payment if the spouse’s income for the year is less than the taxpayer’s in- 
come for the year; 
Regulations: 233 (information return). 
Forms: 14115: T5007 guide —return of benefits; T5007: Statement of benefits; 
T5007 Summ: Summary of benefits. 
(v) workers’ compensation — compensation received under 
an employees’ or workers’ compensation law of Canada or a 
province in respect of an injury, a disability or death; 
Related Provisions: 110(1)(f)(ii) — Offsetting deduction. 
History: Para. 56(1)(v) substituted by 1994, c. 7, Sch. III (1992, c, 1), s. 13, applicable 
from February 28, 1992. Para. (v) formerly read: 


(v) workmen’s compensation — compensation received under an employee's 
or workmen’s compensation law of Canada or a province in respect of an injury, 
disability or death; 


Selected Cases [para. 56(1)(v)]: Whitney v. R., [2002] 3 C.T.C. 476 (FCA) 

(Amounts received pursuant to collective agreement are income from employment, not 

compensation received under compensation law). 

Regulations: 232 (information return). 

Interpretation Bulletins: IT-202R2: Employees’ or workers’ compensation. 

Forms: T4115: T5007 guide — return of benefits; T5007: Statement of benefits; 

T5007 Summ: Summary of benefits. 
(w) salary deferral arrangement — the total of all amounts 
each of which is an amount received by the taxpayer as a benefit 
(other than an amount received by or from a trust governed by a 
salary deferral arrangement) in the year out of or under a salary 
deferral arrangement in respect of a person other than the tax- 
payer except to the extent that the amount, or another amount 
that may reasonably be considered to relate thereto, has been in- 
cluded in computing the income of that other person for the year 
or for any preceding taxation year; 

Related Provisions: 6(1)(i) — Inclusions — salary deferral arrangement payments; 

6(11) — Salary deferral arrangement. 
(x) retirement compensation arrangement — any 
amount, including a return of contributions, received in the year 
by the taxpayer or another person, other than an amount required 
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to be included in that other person’s income for a taxation year 
under paragraph 12(1)(n.3), out of or under a retirement com- 
pensation arrangement that can reasonably be considered to have 
been received in respect of an office or employment of the 
taxpayer; 
Related Provisions: 56(11) — Disposition of property by RCA trust; 60(j.1) — 
Transfer of retiring allowances; 60(t) — Deductions — amount included under 
56(1)(x); 149(1)(q.1) — RCA trust — exempt from Part I tax; 107.2 — Distribution by 
RCA to beneficiary; 153(1)(q) — Withholding of tax at source; 160.3 — Liability in 
respect of amounts received out of or under RCA trust: 207.6(7) — Transfer from RCA 
to another RCA; 212(1)(j) — Non-resident withholding tax. 
Regulations: 100(1)“remuneration”’(b, 1) (withholding at source). 
Interpretation Bulletins: IT-499R: Superannuation or pension benefits. 
Forms: T4A-RCA: Statement of amounts paid from an RCA; T4A-RCA Summ: Re- 
turn of distributions from an RCA; T4041: Retirement compensation arrangements 
[guide]. 
(y) idem — any amount received or that became receivable in 
the year by the taxpayer as proceeds from the disposition of an 
interest in a retirement compensation arrangement; 
Related Provisions: 60(u) — Deductions — amount included under 56(1)(y); 
153(1)(t) — Withholding of tax at source: 214(3)(b.1) — Non-resident withholding 
tax — deemed payments. 


Forms: T4A-RCA: Statement of amounts paid from an RCA; T4A-RCA Summ: Re- 

turn of distributions from an RCA; T4041: Retirement compensation arrangements 

[guide]. 
(z) idem — the total of all amounts, including a return of con- 
tributions, each of which is an amount received in the year by 
the taxpayer out of or under a retirement compensation arrange- 
ment that can reasonably be considered to have been received in 
respect of an office or employment of a person other than the 
taxpayer, except to the extent that the amount was required 


(i) under paragraph 12(1)(n.3) to be included in computing 
the taxpayer’s income for a taxation year, or 


(ii) under paragraph (x) or subsection 70(2) to be included in 
computing the income for the year of a person resident in 
Canada other than the taxpayer; and 
Related Provisions: 56(11) — Disposition of property by RCA trust; 60(t) — De- 
ductions — amount included under 56(1)(z): 153(1)(q) — Withholding of tax at 
source; 212(1)(j) — Non-resident withholding tax. 
Regulations: 100(1)‘remuneration’(b.1) (withholding at source). 
Forms: T4A-RCA: Statement of amounts paid from an RCA; T4A-RCA Summ: Re- 


turn of distributions from an RCA; T4041: Retirement compensation arrangements 
[guide]. 


Interpretation Bulletins: IT-499R: Superannuation or pension benefits. 


(aa) [benefit from registered national arts service or- 
ganization] — the value of benefits received or enjoyed by any 
person in the year in respect of workshops, seminars, training 
programs and similar development programs because of the tax- 
payer's membership in a registered national arts service 
organization. 

Related Provisions [para. 56(1)(aa)]: 149.1(6.4)— National arts service 

organizations. 

History: Para. 56(1)(aa) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 32(7), 

applicable after July 13, 1990. 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance. 


Selected Cases [subsec. 56(1)]: Ahmad y. R., [2002] 4 CT.C. 2497 (TCC) 
(General damages not retiring allowance). 


(1.1) Application of subsec. 12.2(11) — The definitions in sub- 
section 12.2(11) apply to paragraph (1)(d). 

Origin of subsec. 56(1.1): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
Opening words of subsec. 12.2(11)). 


(2) Indirect payments — A payment or transfer of property 
made pursuant to the direction of, or with the concurrence of, a tax- 
payer to some other person for the benefit of the taxpayer or as a 
benefit that the taxpayer desired to have conferred on the other per- 
Son (other than by an assignment of any portion of a retirement pen- 
sion pursuant to section 65.1 of the Canada Pension Plan or a com- 
parable provision of a provincial pension plan as defined in section 


S. 56(3)(b)(ii) 


3 of that Act or of a prescribed provincial pension plan) shall be 
included in computing the taxpayer’s income to the extent that it 
would be if the payment or transfer had been made to the taxpayer. 


Related Provisions: 56(5) — 56(2) does not apply to income subject to income- 
splitting tax; 74.1-74.5 — Attribution rules: 80.04(5.1) — No benefit conferred where 
debtor transfers property to eligible transferee under 80.04; 135 4)“payment’(c) — Pa- 
tronage dividend payments; 212(2), 214(3)(a) — Non-resident withholding tax; 246 — 
Benefit conferred on a person. 


Selected Cases [subsec. 56(2)]: Williams v. R., [2005] 1 C.T.C. 2789 (TCC) 
(Provision not applicable where payments made pursuant to normal business practice); 
Peddle v. R., [2004] 2 C.T.C. 3111 (TCC) (Provision not applicable if double taxation 
would result); Wong v. R., [1999] 2 C.T.C. 2173 (TCC) (Provision not applicable 
where purpose of dividends not to alter value of interest); Minet Inc. v. R., [1998] 3 
CP.G@ 352 (FEA): tev’g [1996] 3 C.T.C. 2108 (TCC) (Income not income where no 
legal entitlement or control); Newman v. MNR. [1998] 3 C.T.C. 177 (SCC): rev’g 
[1996] 3 C.T.C. 270 (FCA) (Absent fraud or sham, provision does not apply to divi- 
dends. No general scheme in Act to prevent income splitting. Pre-existing entitlement 
to income is essential element to application of provision); Ascot Enterprises y. Can- 
ada, [1996] 1 C.T.C. 384 (FCA) (Desire to confer benefit is critical to application of 
provision); McClurg v. MNR, [1991] 1 C.T.C. 169 (SCC) (Dividends to wife on sepa- 
rate class of shares not included in taxpayer's income); Century 2] Ramos Realty Inc. 
et al. y. R., [1987] 1 C.T.C. 340, (sub nom. Ramos y. The Queen) (Ont CA); leave to 
appeal to SCC refused (1987), 44 D.L.R. (4th) vii (note) (Conviction for tax evasion; 
benefit from transactions attributed to taxpayer when ultimate remuneration earned by 
taxpayer through corporation); Boardman et al. y. R.. [1986] 1 C.T.C. 103 (FCTD) 
(Transfer of houses; net fair market value included in transferor’s income); R. v. Hoff- 
man, [1985] 2 C.T.C. 347 (FCTD) (Amounts withheld from income received by U.S. 
citizen working in Canada and forwarded to U.S. government included in income); 
Champ v. R., [1983] C.T.C. 1 (FCTD) (Indirect benefit from payment of dividends 
included in income); Barbeau vy. R.. [1981] C.T.C. 496 (FCTD) (Commissions in lieu 
of salary paid to holding company were income from employment); Fraser Companies 
Ltd. v. R., [1981] C.T.C. 61 (FCTD) (Proceeds of sale received from US. subsidiary 
loaned interest-free from Canadian parent to subsidiary exempted from Canadian in- 
come tax constitute loan, not transfer of interest income): Murphy v. R., [1980] C.T.C. 
386 (FCTD) (Income distributed to wife attributed to taxpayer executor and beneficiary 
of father’s estate); McClain Industries of Canada Inc. v. R., [1978] C.T.C. 511 (FCTD) 
(Taxpayer taxable on portion of commission assigned to third party); Perrault v. R., 
[1978] C.T.C. 395 (FCA) (Renunciation of dividends taxable benefit when extinguish- 
ing shareholder debt); Nelson v. R., [1974] C.T.C. 360 (FCA) (Dividends not indirect 
payment when issued shares held in trust for members of partnership in equal shares or 
when agreement calling for equal equity shareholdings); R. v. Quinn, [1973] C.T.C. 
258 (FCTD) (Interest on sums in scholarship trust fund not received by taxpayer or 
beneficiary son not included in taxpayer’s income): Campeau v. MNR, [1970] C.T.C. 
306 (Exch.) (Amounts paid by operating companies when management companies not 
providing services taxable in hands of shareholder-employees). 


Regulations: 7800(1) (prescribed provincial pension plan). 

Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-335R2: Indirect payments; IT-362R: Pa- 
tronage dividends; IT-385R2: Disposition of an income interest in a trust: IT-415R2: 
Deregistration of registered retirement savings plans (archived); IT-432R: Benefits 
conferred on shareholders. 

I.T. Technical News: 16 (Newman case). 


Advance Tax Rulings: ATR-3: Winding-up of an estate: ATR-14: Non-arm’s length 
interest charges; ATR-15: Employee stock option plan; ATR-17: Employee benefit 
plan — purchase of company shares; ATR-22R: Estate freeze using share exchange: 
ATR-27: Exchange and acquisition of interests in capital properties through rollovers 
and winding-up (“butterfly”); ATR-29: Amalgamation of social clubs: ATR-35: Parti- 
tioning of assets to get specific ownership (“butterfly”); ATR-36: Estate freeze. 
Transfer Pricing Memoranda: TPM-02: Repatriation of funds by non-residents — 
Part XIII assessments; TPM-03: Downward transfer pricing adjustments under subsec. 
247(2). 


(3) Exemption for scholarships, fellowships, bursaries 
and prizes — For the purpose of subparagraph (1)(n)(ii), a tax- 
payer’s scholarship exemption for a taxation year is the greatest of 


(a) $500, 
(b) the lesser of 
(i) $3,000 and 


(ii) the total of all amounts each of which is the amount in- 
cluded under subparagraph (1)(n)(i) in computing the tax- 
payer’s income for the year in respect of a scholarship, fel- 
lowship or bursary received in connection with the 
taxpayer’s enrolment in an educational program in respect of 
which an amount may be deducted under subsection 118.6(2) 
in computing the taxpayer’s tax payable under this Part for 
the year, and 


255 


S. 56(3)(c) 


(c) the total of all amounts each of which is the lesser of 


(i) the amount included under subparagraph (1)(n)G) in com- 
puting the taxpayer’s income for the year in respect of a 
scholarship, fellowship, bursary or prize that is to be used by 
the taxpayer in the production of a literary, dramatic, musical 
or artistic work, and 


(ii) the total of all amounts each of which is an expense in- 
curred by the taxpayer in the year for the purpose of fulfilling 
the conditions under which the amount described in subpara- 
graph (i) was received, other than 


(A) personal or living expenses of the taxpayer (except 
expenses in respect of travel, meals and lodging incurred 
by the taxpayer in the course of fulfilling those conditions 
and while absent from the taxpayer’s usual place of resi- 
dence for the period to which the scholarship, fellowship, 
bursary or prize, as the case may be, relates), 


(B) expenses for which the taxpayer is entitled to be reim- 
bursed, and 


(C) expenses that are otherwise deductible in computing 
the taxpayer’s income. 


Proposed Amendment — Scholarship exemption 


Federal budget, Notice of Ways and Means Motion, May 2, 2006: Scholarship 
and Bursary Income . 


(13) That. for the 2006 and subsequent taxation years. the total of all amounts received 
in the year by an individual on account of scholarships, fellowships, and bursaries be 
excluded from income, if these amounts are received by the individual in connection 
with the individual’s enrolment at a designated educational institution in a program in 
respect of which the individual may claim the education tax credit. 


Federal budget, Supplementary Information, May 2, 2006: Scholarship and 
Bursary Income i — 

Currently, the first $3,000 of scholarship, fellowship or bursary income received by a 
taxpayer in a taxation year with respect to post-secondary education or occupational 
training is not included in income. _ 


In order to provide additional tax relief to students, Budget 2006 proposes to fully ex- 
empt such scholarship, fellowship or bursary income from tax. The full exemption will 
apply only to amounts received by a student in connection with the student’s enrolment 
in a program which entitles the student to claim the education tax credit. Generally, this 
includes programs at the post-secondary level and programs at educational institutions 
that are certified by the Minister of Human Resources and Social Development as pro- 
viding skills in an occupation. oe 


This measure will apply to the 2006 and subsequent taxation years. 


Department of Finance news release 2006-016, May 9, 2006: Minister of 
Finance Tables Notice of Ways and Means Motion to Implement Budget 2006 
Measures 


Budget 2006 also included a number of tax relief measures that are not included in this 
Notice. A future bill will include legislation to implement these measures, which in- 
chide... 


* Various other measures in support of students, apprentices and tradespeople. 


History: Subsec. 56(3) added by 2001, c. 17, subsec. 39(2), applicable to 2000 e seq. 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance. 


(4) Transfer of rights to income — Where a taxpayer has, at 
any time before the end of a taxation year, transferred or assigned to 
a person with whom the taxpayer was not dealing at arm’s length 
the right to an amount (other than any portion of a retirement pen- 
sion assigned by the taxpayer under section 65.1 of the Canada 
Pension Plan or a comparable provision of a provincial pension 
plan as defined in section 3 of that Act) that would, if the right had 
not been so transferred or assigned, be included in computing the 
taxpayer’s-income for the taxation year, the part of the amount that 
relates to the period in the year throughout which the taxpayer is 
resident in Canada shall be included in computing the taxpayer’s 
income for the year unless the income is from property and the tax- 
payer has also transferred or assigned the property. 

Related Provisions: 56(5) — 56(4) does not apply to income subject to income- 
splitting tax; 82(2) — Dividends deemed received by taxpayer; 212(12) — No non-res- 
ident withholding tax where income attributed. 


Income Tax Act, Part I, Division B’ 


History: Subsec. 56(4) substituted by 1994, c. 21, subsec, 25(3), applicable to 1992 et 
seq. That subsec. formerly read: 


(4) Where a taxpayer has, at any time before the end of a taxation year (whether 
before or after the end of 1971), transferred or assigned to a person with whom 
the taxpayer was not dealing at arm’s length the right to an amount (other than 
any portion of a retirement pension assigned by the taxpayer pursuant to section 
65.1 of the Canada Pension Plan or a comparable provision of a provincial pen- 
sion plan as defined in section 3 of that Act or of a prescribed provincial pension 
plan) that would, if the right thereto had not been so transferred or assigned, be 
included in computing the taxpayer's income for the taxation year because the 
amount would have been received or receivable by the taxpayer in or in respect 
of the year, the amount shall be included in computing the taxpayer’s income for 
the year unless the income is from property and the taxpayer has also transferred 
or assigned the property. 


Selected Cases [subsec. 56(4)]: De Groote v. R., [1984] C.T.C. 687 (FCTD) 
(Dividends assigned by shareholder to company included in company’s income); 
Fraser Companies Ltd. y. R., [1981] C.T.C. 61 (FCTD) (Proceeds of sale received from 
U.S. subsidiary loaned interest-free from Canadian parent to subsidiary exempted from 
Canadian income tax constitute loan, not transfer of interest income); R. vy. Campbell, 
[1980] C.T.C. 319 (SCC) (Taxpayer not assigning own money when assigning fees to 
company under arrangement in which fees belong to company); R. v. Canadian- 
American Loan and Investment Corp-Ltd., [1974] C.T.C. 101 (FCTD) (Income taxable 
in taxpayer’s hands when profits income from business rather than property); R. v. 
Guay, [1973] C.T.C. 148 (FCTD) (Bonus payments held to be taxable income for tax- 
payer dealing personally with company). 


Interpretation Bulletins: IT-440R2: Transfer of rights to income; IT-499R: Super- 
annuation or pension benefits. 


(4.1) Interest free or low interest loans — Where 


(a) a particular individual (other than a trust) or a trust in which 
the particular individual is beneficially interested has, directly or 
indirectly by means of a trust or by any means whatever, re- 
ceived a loan from or become indebted to 


(i) another individual (in this subsection referred to as the 
“creditor’) who 


(A) does not deal at arm’s length with the particular indi- 
vidual, and 


(B) is not a trust, or 


(ii) a trust (in this subsection referred to as the “creditor 
trust”) to which another individual (in this subsection re- 
ferred to as the “original transferor”) who 


(A) does not deal at arm’s length with the particular 
individual, 


(B) was resident in Canada at any time in the period dur- 
ing which the loan or indebtedness is outstanding, and 


(C) is not a trust, 


has, directly or indirectly by means of a trust or by any 
means whatever, transferred property, and 


(b) it can reasonably be considered that one of the main reasons 
for making the loan or incurring the indebtedness was to reduce 
or avoid tax by causing income from 


(i) the loaned property, 


(ii) property that the loan or indebtedness enabled or assisted 
the particular individual, or the trust in which the particular 
individual is beneficially interested, to acquire, or 


(iii) property substituted for property referred to in subpara- 
graph (i) or (ii) 
to be included in the income of the particular individual, 


the following rules apply: 


(c) any income of the particular individual for a taxation year 
from the property referred to in paragraph (b) that relates to the 
period or periods in the year throughout which the creditor or 
the creditor trust, as the case may be, was resident in Canada and 
the particular individual was not dealing at arm’s length with the 
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creditor or the original transferor, as the case may be, shall be 
deemed, 


(i) where subparagraph (a)(i) applies, to be income of the 
creditor for that year and not of the particular individual ex- 
cept to the extent that 


(A) section 74.1 applies or would, but for subsection 
74.5(3), apply, or 


(B) subsection 75(2) applies 
to that income, and 


(ii) where subparagraph (a)(ii) applies, to be income of the 
creditor trust for that year and not of the particular individual 
except to the extent that 


(A) subparagraph (i) applies, 


(B) section 74.1 applies or would, but for subsection 
74.5(3), apply, or 
(C) subsection 75(2) applies (otherwise than because of 
paragraph (d)) 

to that income; and 


(d) where subsection 75(2) applies to any of the property re- 
ferred to in paragraph (b) and subparagraph (c)(ii) applies to in- 
come from the property, subsection 75(2) applies after subpara- 
graph (c)(1i) is applied. 
Related Provisions: 56(4.2) — Exception where interest charged; 56(5) — Excep- 
tion where kiddie tax applies; 74.4(2) — Transfer or loan to corporation; 82(2) — Divi- 
dends deemed received by taxpayer; 96(1.8) — Transfer or loan of partnership interest; 
212(12) — No non-resident withholding tax where income attributed; 248(5) — Sub- 
stituted property; 248(25) — Meaning of “beneficially interested”; 250(6.1) — Credi- 
tor trust that ceases to exist deemed resident throughout year. 
History: Subpara. 56(4.1)(b)(ii) substituted by 1994, c. 21, subsec. 25(4), applicable to 
income relating to periods that begin after December 21, 1992. That subpara. formerly 
read: 


(ii) property that the loan or indebtedness enabled or assisted the particular indi- 
vidual to acquire, or 

That portion of para. 56(4.1)(a) preceding subpara. (i) amended by 1994, c. 7, Sch. VIII 

(1993, c. 24), subsec. 17(6), fo delete “(within the meaning assigned by subsection 

74.5(10))” from after “beneficially interested”, applicable after 1990. 

Subsec. 56(4.1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 32(8), applica- 

ble with respect to income relating to periods commencing after 1990. Subsec. 56(4.1) 

formerly read: 
(4.1) Where an individual has lent property, directly or indirectly by means of a 
trust or by any means whatever, to another individual with whom the individual 
was not dealing at arm’s length and it may reasonably be considered that one of 
the main reasons for the loan was to reduce or avoid tax by causing income from 
the property or property substituted therefor to be included in the income of the 
other individual, any income for a taxation year from the property or from pro- 
perty substituted therefor that relates to the period or periods of the year through- 
out which the individual was resident in Canada and was not dealing at arm’s 
length with the other individual, shall be deemed to be income of the individual 
and not of the other individual except to the extent that section 74.1 is otherwise 
applicable. 

Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-511R: Inter- 

spousal and certain other transfers and loans of property. 


(4.2) Exception — Notwithstanding any other provision of this 
Act, subsection (4.1) does not apply to any income derived in a par- 
ticular taxation year where 


(a) interest was charged on the loan or indebtedness at a rate 
equal to or greater than the lesser of 


(i) the prescribed rate of interest in effect at the time the loan 
was made or the indebtedness arose, and 


(ii) the rate that would, having regard to all the circum- 
stances, have been agreed on, at the time the loan was made 
or the indebtedness arose, between parties dealing with each 
other at arm’s length; 
(b) the amount of interest that was payable in respect of the par- 
ticular year in respect of the loan or indebtedness was paid not 
later than 30 days after the end of the particular year; and 


(c) the amount of interest that was payable in respect of each 
taxation year preceding the particular year in respect of the loan 


S. 56(6)(a)(i) 


or indebtedness was paid not later than 30 days after the end of 
each of those preceding taxation years. 
History: Subsec. 56(4.2) substituted by 1994, c. 7, Sch. 11 (1991, c. 49), subsec. 32(8), 
applicable with respect to income relating to periods commencing after 1990. Subsec. 
56(4.2) formerly read: 
(4.2) Where subsec. (4.1) does not apply — Notwithstanding any other pro- 
vision of this Act, subsection (4.1) does not apply to any income derived in a 
particular taxation year from lent property or from property substituted therefor 
if 
(a) interest was charged on the loan at a rate equal to or greater than the 
lesser of 


(i) the prescribed rate that was in effect at the time the loan was made, 
and 


(ii) the rate that would, having regard to all circumstances, have been 
agreed on, at the time the loan was made, between parties dealing with - 
each other at arm’s length; 


(b) the amount of interest that was payable in respect of the particular year in 
respect of the loan was paid not later than 30 days after the end of the partic- 
ular year; and 


(c) the amount of interest that was payable in respect of each taxation year 
preceding the particular year in respect of the loan was paid not later than 30 
days after the end of each such taxation year. 

Regulations: 4301(c) (prescribed rate of interest). 

Interpretation Bulletins: IT-511R: Interspousal and certain other transfers and loans 

of property. 


(4.3) Repayment of existing indebtedness — For the pur- 
poses of subsection (4.1), where at any time a particular property is 
used to repay, in whole or in part, a loan or indebtedness that ena- 
bled or assisted an individual to acquire another property, there 
shall be included in computing the income from the particular pro- 
perty that proportion of the income or loss, as the case may be, de- 
rived after that time from the other property or from property sub- 
stituted therefor that the amount so repaid is of the cost to the 
individual of the other property, but for greater certainty nothing in 
this subsection shall affect the application of subsection (4.1) to any 
income or loss derived from the other property or from property 
substituted therefor. 
Related Provisions: 248(5) — Substituted property. 
History: Subsec. 56(4.3) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 32(8), 
applicable to income relating to periods commencing after 1990. Subsec. 56(4.3) for- 
merly read: 
(4.3) For the purposes of subsection (4.1), where at any time an individual has 
lent property (in this subsection referred to as the “lent property”) either directly 
or indirectly, by means of a trust or by any other means whatever, to a person, 
and the lent property or property substituted therefor is used 
(a) to repay, in whole or in part, borrowed money with which other property 
was acquired, or 
(b) to reduce an amount payable for other property, 
there shall be included in computing the income from the lent property, or from 
property substituted therefor, that is so used, that proportion of the income or 
loss, as the case may be, derived after that time from the other property or from 
property substituted therefor that the fair market value at that time of the lent 
property, or property substituted therefor, that is so used is of the cost to that 
person of the other property at the time of its acquisition, but for greater certainty 
nothing in this subsection shall affect the application of subsection (4.1) to any 
income or loss derived from the other property or from property substituted 
therefor. 
Interpretation Bulletins: IT-511R: Interspousal and certain other transfers and loans 
of property. 
(5) Exception for split income — Subsections (2), (4) and (4.1) 
do not apply to any amount that is included in computing a speci- 
fied individual’s split income for a taxation year. 
History: Subsec. 56(5) added by 2000, c. 19, s. 6, applicable to 2000 et seg. 


(6) [Universal] Child care benefit — There shall be included in 
computing the income of a taxpayer for a taxation year the total of 
all amounts each of which is a benefit paid under section 4 of the 
Universal Child Care Benefit Act that is received in the taxation 
year by 
(a) the taxpayer, if 
(1) the taxpayer does not have a spouse or common-law part- 
ner at the end of the year, or 
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(ii) the income, for the taxation year, of the person who is the 
taxpayer’s spouse or common-law partner at the end of the 
taxation year is equal to or greater than the income of the 
taxpayer for the taxation year; or 


(b) the taxpayer’s spouse or common-law partner at the end of 
the taxation year, if the income of the spouse or common-law 
partner for the taxation year is greater than the taxpayer’s in- 
come for the taxation year. 


Related Provisions: 60(y) — Deduction where benefit repaid; 122.:5(1)“adjusted 
income”, 122.6“adjusted income” — UCCB does not affect entitlement to GST Credit 
or Child Tax Benefit; 122.61(1) — Non-taxable income-tested Child Tax Benefit; 
180.2(1)‘adjusted income” —-UCCB does not _ create OAS _ clawback; 
241(4)(d)(vii.4) — Disclosure of taxpayer information by CRA. 


History: Subsec. 56(6) added by 2006, c. 4, s. 173, applicable to amounts received 
after June 30, 2006. 


(7) [Repealed] 
History: Former subsecs. 56(5) and (6), and subsec. (7), repealed by 1994, c. 7, Sch. 
VII (1992, c. 48), subsec. 1(1), applicable to 1993 et seq. Subsecs. (5) to (7) formerly 
read: 
(5) Family allowances — An individual who is deemed by subsection (6) or (7) 
to have supported in a particular month of a taxation year a person in respect of 
whom 


(a) a family allowance under the Family Allowances Act, or 


(b) an allowance under a law of a province that provides for payment of an 
allowance similar to the family allowance provided under the Family Al- 
lowances Act 
is paid for the particular month shall include in computing the individual income 
for the year an amount equal to the total of all amounts each of which is the 
amount of such an allowance received by the individual or the individual’s 
spouse for a month of the year in which the individual is deemed to have sup- 
ported the person. 
(6) Deemed support — For the purposes of subsection (5) and subject to sub- 
section (7), an individual shall be deemed to have supported a person in a partic- 
ular month of a taxation year if 


(a) the person is a child of, or is dependent for support in the particular 
month on, the individual or the individual’s spouse; and 


(b) where the individual is married at the end of the particular month, 


(i) the individual’s income for the year (computed without reference to 
subsection (5) and section 63) exceeds that of the individual’s spouse; 
and 
(ii) the individual’s spouse was not, by reason of a breakdown of the 
marriage, living separate and apart from the individual at the end of the 
particular month and for a period of at least 90 days commencing in the 
year. 
(7) ldem — For the purposes of subsection (5), where 
(a) an amount is allowed under subsection 118(1) because of paragraph 
118(1)(b) in computing an individual’s tax payable under this Part for a tax- 
ation year in respect of a person referred to in subsection (5), the individual 
shall be deemed to be the only individual to have supported the person in 
each month of the year and any allowance referred to in subsection (5) that 
is paid in respect of the person for each such month shall be deemed to have 
been received by the individual; and 
(b) an allowance referred to in that subsection is paid in respect of a person 
for a particular month of a taxation year and no amount in respect of the 
allowance would, but for this paragraph, be included in computing the in- 
come for the year of any individual, the individual to whom the allowance is 
paid shall be deemed to have supported the person in the particular month. 
Para. 56(7)(a) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 32(9), applicable 
to 1988 et seg. Para. 56(7)(a) formerly read: 
(a) an amount is allowed under subsection 118(1) by reason of paragraph 
118(1)(b) in computing an individual’s tax payable under this Part for a taxation 
year in respect of a person, the individual shall be deemed to be the only indivi- 
dual to have supported the person in each month of the year; and 


(8) CPP/QPP benefits for previous years — Notwithstanding 
subsection (1), where 


(a) one or more amounts are received by an individual (other 
than a trust) in a taxation year as, on account of, in lieu of pay- 
ment of or in satisfaction of, any benefit under the Canada Pen- 
sion Plan or a provincial pension plan as defined in section 3 of 
that Act, and 


(b) a portion, not less than $300, of the total of those amounts 
relates to one or more preceding taxation years, 


Income Tax Act, Part I, Division B 


that portion shall, at the option of the individual, not be included in 
the individual’s income. 
Related Provisions: 120.2 —General deferral rule for lump-sum payments, 


120.3 — CPP/QPP benefits for previous years; 146(1)“earned income’’(b.1) — 
RRSP — earned income includes amount under 56(8)(a). 


History: The portion of subsec. 56(8) before para. (b) amended by 1998, c. 19, subsec. 
9(3), applicable to amounts received by an individual after 1994, other than an indivi- 
dual to whom tax has been remitted under subsec. 23(2) of the Financial Administra- 
tion Act in respect of the amounts referred to in para. 56(8)(a), as amended. That por- 
tion formerly read: 
(8) CPP/QPP disability benefits for previous years — Notwithstanding sub- 
section (1), where 
(a) one or more amounts are received by an individual (other than a trust) in 
a taxation year as, on account of, in lieu of payment of or in satisfaction of, a 
disability pension under the Canada Pension Plan or a provincial plan as 
defined in section 3 of that Act, and 
Subsec. 56(8) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 32(10), applicable with 
respect to amounts received after 1989. 
Remission Orders: Willard Thorne Remission Order, P.C. 2002-2177 (remission of 
tax on retroactive lump sum payment of CPP benefits); Janet Hall Remission Order, 
P.C. 2004-1336 (remission where CPP lump sum disability repaid to wage loss replace- 
ment provider). 


(9) Meaning of “income for the year” — For the purposes of 
paragraphs (1)(s) and (u), “income for the year” of a person means 
the amount that would, but for those paragraphs, paragraphs 60(v. 1) 
and (w) and section 63, be the income of that person for the year. 
History: Subsec. 56(9) substituted by 1994, ¢. 7, Sch. VII (1992, c. 48), subsec. 1(2), 
applicable to 1993 et seq. Subsec. 56(9) formerly read: 
(9) Definition of “income for the year’ — For the purposes of paragraphs (1)(s) 
and (u) and subsection (6), “income for the year” of a person means the amount 
that would, but for those paragraphs, subsection (5), paragraphs 60(v.1) and (w) 
and section 63, be the income of that person for the year. 
Subsec. 56(9) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 32(11), to add 
reference to paragraph 60(v.1), applicable to 1989 et seq. 


(10) Severability of retirement compensation arrange- 
ment — Where a retirement compensation arrangement is part of a 
plan or arrangement (in this subsection referred to as the “‘plan’”) 
under which amounts not related to the retirement compensation ar- 
rangement are payable or provided, for the purposes of this Act, 
other than this subsection, 


(a) the retirement compensation arrangement shall be deemed to 
be a separate arrangement independent of other parts of the plan 
of which it is a part; and 


(b) subject to subsection 6(14), amounts paid out of or under the 
plan shall be deemed to have first been paid out of the retirement 
compensation arrangement unless a provision in the plan other- 
wise provides. 


(11) Disposition of property by RCA trust — For the purposes 
of paragraphs (1)(x) and (z), where, at any time in a year, a trust 
governed by a retirement compensation arrangement 


(a) disposes of property to a person for consideration less than 
the fair market value of the property at the time of the disposi- 
tion, or for no consideration, 


(b) acquires property from a person for consideration greater 
than the fair market value of the property at the time of the ac- 
quisition, or 

(c) permits a person to use or enjoy property of the trust for no 
consideration or for consideration less than the fair market value 
of such use or enjoyment, 


the amount, if any, by which such fair market value differs from the 
consideration or, if there is no consideration, the amount of the fair 
market value shall be deemed to be an amount received at that time 
by the person out of or under the arrangement that can reasonably 
be considered to have been received in respect of an office or em- 
ployment of a taxpayer. 


Related Provisions: 69(1) — General rule deeming disposition to be at fair market 
value. 


(12) [Repealed] 
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History: Subsec. 56(12) repealed by 1997, c. 25, subsec. 8(3), applicable to amounts 

received after 1996. Subsec. (12) formerly read: 
(12) Definition of “allowance” — Subject to subsections 56.1(2) and 60.1(2), 
for the purposes of paragraphs (1)(b), (c) and (c.1) (in this subsection referred to 
as the “former paragraphs”) and 60(b), (c) and (c.1) (in this subsection referred 
to as the “latter paragraphs”), “allowance” does not include any amount that is 
received by a person, referred to in the former paragraphs as “the taxpayer” and 
in the latter paragraphs as “the recipient’, unless that person has discretion as to 
the use of the amount. 


Selected Cases [subsec. 56(12)]: Badeau v. R., [2002] 1 C.T.C. 2627 (TCC) 
(Factors considered in determination of amount to be received do not bind recipient to 
spend allowance accordingly). 


Proposed Addition —5 6( = ) ipa 


(12) Foreign retirement arrangement — If an amount in re- 
spect of a foreign retirement arrangement is, as a result of a trans- 
action, an event or a circumstance, considered to be distributed to 
an individual under the income tax laws of the country in which 
the arrangement is established, the amount is, for the purpose of — 
paragraph (1)(a), deemed to be received by the individual as a _ 
payment out of the arrangement in the taxation year that includes _ 
the time of the transaction, event or circumstance. =~ . 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 69(3), _ 
will add subsec. 56(12), applicable to 1998 et seq. except that, for taxation years that 
end before 2002, the subsec. is to be read as follows: : . 


(12) For the purpose of paragraph (1)(a), 


(a) if an amount in respect of a foreign retirement arrangement is consid- 
ered, under section 408A(d)(3)\(C) of the Internal Revenue Code of 1986 
of the United States (in this subsection referred to as the “Code”), to be 
distributed to an individual as a result of a conversion of the arrangement 
after 1998 and before 2002, the amount is deemed to be received by the 
individual as a payment out of the arrangemen taxation year that 
includes the time of the conversion: and . 


or under a 
dered under 


_(b) if an individual received an amount as 
foreign retirement arrangement in 1998, or an amo 
section 408A(d)(3)(C) of the Code to be distributed idividual as a 
result of a conversion of the arrangement in 1998, the dividual was resi- 
dent in Canada at the time of the receipt or conversion and the amount is 
an amount to which section 408A(d)(3)(A)(iii) of the Code applies, 


(i) the amount is deemed not to have been received by the individual, 
and — 


(ii) an amount equal to the amount that is included under section 
408A(d)(3)(A)(iii) or 408A(d)(3\(E) of the Code in the individual’s 
gross income for a particular taxable year is deemed to be an amount 
the individual, in the taxation year that includes the day 
@ particular taxable year begins, as a payment out of the 
re the expressions “gross income” and “taxable 
year” in this aragraph have the meanings assigned to those ex- 
“pressions by the Code. 
Technical Notes: Clause 56(1)(a)(i)(C.1)_ generally requires that payments re- 
ceived by a taxpayer from a foreign retirement arrangement (FRA) be included in 
computing the taxpayer’s income as a superannuation or pension benefit. An FRA is 
defined in subsection 248(1) as a prescribed plan or arrangement. Presently, the only 
arrangements prescribed to be an FRA under Regulation 6803 are individual retire- 
ment accounts and annuities (IRAs) established pursuant to secti n 408(a), (b) or (h) 
of the United States’ Internal Revenue Code of 1986 (referred to as the “Code”. 


New subsection 56(12) is introduced to require Canadian resic ents who hold IRAs to 
include in income any amount treated under the Code as a distribution from an IRA, 
to the extent that the amount is required to be included in inco} U.S, tax pur- 
Poses. New subsection 56(12), among other things, gives effect to a proposal that 
Was announced in Finance Canada News Release 1998-129, dated December 18, 
1998. — 


In certain circumstances. the Code provides that an amount is to be treated as a distri- 
bution from an IRA even though no distribution has in fact been made. For example, 
if an individual converts an IRA into a Roth IRA (which is an individual retirement 
plan established pursuant to section 408A(b) of the Code) simply by amending the 
plan terms, section 408A(d)(3)(C) of the Code treats the converted amount as a dis- 
tribution from the regular IRA and, thus, includible in income for U.S. tax purposes. 
For Canadian tax purposes, however, the converted amount might not be considered 
to have been received by the individual and, thus, could escape taxation in Canada. 
Other circumstances in which the Code treats a distribution to have occurred include 
borrowing money from an IRA and using an IRA as security for a loan. New subsec- 
tion 56(12) clarifies that such “deemed” distributions under the Code are to be 
treated as distributions for Canadian income tax purposes. 


More specifically, subsection 56(12) provides that, for the purpose of paragraph 
56(1)(a), an individual is deemed to have received an amount as a payment from an 


FRA where, as a result of a transaction, event or circumstance, the income tax laws 
of the foreign country in which the FRA is established treats the amount as having 
been distributed from the FRA to the individual. The taxation year in which the indi- 
vidual is deemed to have received the amount is the taxation year that includes the 
time of the transaction, event or circumstance. 


Subsection 56(12) applies to the 1998 and subsequent taxation years except that, in 
its application to the 1998 to 2001 taxation years, two modifications are made. First, 
its application is limited to circumstances involving the conversion of an IRA into a 
Roth IRA. Second, for conversions of IRAs into Roth IRAs that occurred in 1998, 
the amount and timing of the income inclusion in Canada will match the amount and 
timing in the U.S. Under the Code, individuals who converted an IRA into a Roth 
IRA in 1998 were entitled to spread the income inclusion over a four-year period. 
Subsection 56(12) provides for the same treatment. However, if an individual be- 
came resident in Canada after having converted an IRA into a Roth IRA in 1998, the 
individual will not be subject to taxation in Canada on any amounts relating to the 
conversion that remain taxable for U.S. tax purposes. 


Dept. of Finance news release 1998-129, December 18, 1998: Qualified 
RRSP Investments and IRAs 


Finance Minister Paul Martin today announced that he will propose changes to the 
Income Tax Act and the Income Tax Regulations to address two issues that have been 
recently raised with the Department of Finance, in the context of retirement savings 


de s currently being made by individuals. 


measure now implemented in Reg. 4900(1)(n.1) — ed.} 


The second issue deals with individual retirement accounts (IRAs) established under 
the United States Internal Revenue Code. The Minister announced that he will pro- 
pose an amendment to the Income Tax Act in response to recent changes to the Code 
relating to IRAs. — ee 


The changes to the Code have established a new type of IRA, known as a Roth IRA. 
Under the Code, contributions to a Roth IRA are not deductible, but investment in- 
come accrues tax-free and distributions are generally not taxable. Under certain cir- 
cumstances, an individual may convert an ordinary IRA into a Roth IRA, but is re- 
quired to include in computing income for the year of conversion the value of the 
ordinary IRA at the time of conversion. If the conversion is made in 1998, the in- 
come inclusion may be spread out over a four-year period. 


The proposed amendment to the Act would affect Canadian residents who convert 
ordinary [RAs into Roth IRAs. It would require that the individual include in income 
for Canadian tax purposes any amount that must be included in income for U.S. tax 
purposes. This would ensure that the conversion amount is taxed in Canada, even 
where the IRA is converted simply by amending its terms. It would also ensure that 
the amount and timing of the inclusion in Canada matches the amount and timing in 
the U.S., thus allowing individuals to maximize the use of U.S. taxes paid on conver- 
sion as foreign tax credits in computing Canadian income tax payable. 


Mr. Martin noted that the deferral Opportunities in the U.S. for Roth IRAs are far 
more generous than the deferral opportunities in the U.S. for ordinary [RAs and the 
deferral opportunities in Canada for tax-assisted retirement savings. In particular, — 
contribution can be made to a Roth IRA at any age, and there is no requirement for 
payments under a Roth IRA to begin by a certain age. Accordingly, there are no 


plans to provide tax assistance by way of an exemption from or deferral of taxation 


in Canada on earnings within a Roth IRA. - 
For further information: Tax Legislation Division, (613) 992-1916; Jean-Michel 
Catta, Public Affairs and Operations Division, (613) 992-1574. 


Definitions [s. 56]: “allowance” — 56(12): “amount” — 248(1); “anniversary 
day” — 12.2(11), 56(1.1); “annuity” —— 248(1); “arm’s length” — 251(1); “assess- 


ment” — 248(1); “beneficially interested” — 248(25):; “borrowed money”, “busi- 
ness” — 248(1); “Canada” — 255, Interpretation Act 35(1): “child” — 252(1); “child 
Support amount”, “commencement day” — 56.1(4); “common-law partner’, “common- 


law partnership” — 248(1); “consequence of the death” — 248(8): “death benefit” — 
248(1); “deferred profit sharing plan” — 147(1), 248(1): “employee benefit plan’, 
“employment” — 248(1); “‘estate’”— 104(1), 248(1): “foreign retirement arrange- 
ment” — 248(1), Reg. 6803; “income for the year’ — 56(9): “income-averaging annu- 
ity contract” — 61(4), 248(1); “individual”, “insurer” — 248(1); “office” — 248(1): 
“parent” — 252(2); “person”, “personal or living expenses”, “prescribed” — 248(1); 
“prescribed rate” — Reg. 4301; “property” — 248(1); “province” — Interpretation Act 
35(1); “received” — 248(7); “registered education savings plan” — 146.1(1), 248(1); 
“registered retirement income fund” — 146.3(1), 248(1): “registered retirement savings 
plan” — 146(1), 248(1); “regulation” — 248(1); “related” — 251(2): “resident in Can- 
ada” — 94(3)(a)(viii), 250; “retirement compensation arrangement”, “retiring allow- 
ance”, “salary deferral arrangement” — 248(1); “scholarship exemption” — 56(3); 
“specified individual”, “split income” — 120.4(1), 248(1): “superannuation or pension 
benefit” — 248(1); “supplementary unemployment benefit plan” — 145(1), 248(1); 
“support amount” — 56.1(4); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 
104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 


56.1 (1) Support — For the purposes of paragraph 56(1)(b) and 
subsection 118(5), where an order or agreement, or any variation 
thereof, provides for the payment of an amount to a taxpayer or for 


D359 


S. 56.1(1) Income Tax Act, 


the benefit of the taxpayer, children in the taxpayer’s custody or 
both the taxpayer and those children, the amount or any part thereof 


(a) when payable, is deemed to be payable to and receivable by 
the taxpayer; and 


(b) when paid, is deemed to have been paid to and received by 
the taxpayer. 
Related Provisions: 60.1(1) — Parallel rule for payer. 


History: Subsec. 56.1(1) amended by 1997, c. 25, subsec. 9(1), applicable to amounts 
received after 1996. Subsec. (1) formerly read: 


56.1 (1) Maintenance — Where a decree, order, judgment or written agreement 
described in paragraph 56(1)(b) or (c), or any variation thereof, provides for the 
periodic payment of an amount 
(a) to a taxpayer by a person who is 
(i) the taxpayer’s spouse or former spouse, or 
(ii) where the amount is paid under an order made by a competent tribu- 
nal in accordance with the laws of a province, an individual of the oppo- 
site sex who is the natural parent of a child of the taxpayer, or 
(b) for the benefit of the taxpayer, children in the custody of the taxpayer or 
both the taxpayer and those children, 
the amount or any part thereof, when paid, shall be deemed for the purposes of 
paragraphs 56(1)(b) and (c) to have been paid to and received by the taxpayer. 
Subsec. 56.1(1) substituted by 1994, c. 7, Sch. VIII (1993, c. 24), s. 18, applicable (by 
subsec. 18(2), as amended by 1994, c. 21, s. 134) to amounts received under a decree, 
order or judgment made by a competent tribunal after 1992 or under a written agree- 
ment entered into after 1992 other than such a decree, order or judgment, or written 
agreement, made with respect to a marriage breakdown that occurred before 1993. Sub- 
sec. (1) formerly read: 


56.1 (1) Where, after May 6, 1974, a decree, order, judgment or written agree- 
ment described in paragraph 56(1)(b), (c) or (c.1), or any variation thereof, has 
been made providing for the periodic payment of an amount 
(a) to a taxpayer by a person who is 
(i) the taxpayer’s spouse or former spouse, or 
(ii) where the amount is paid pursuant to an order made by a competent 


tribunal after February 10, 1988 in accordance with the laws of a prov- 
ince, an individual of the opposite sex who 


(A) before the date of the order cohabited with the taxpayer in a 
conjugal relationship, or 


(B) is the natural parent of a child of the taxpayer, or 


(b) for the benefit of the taxpayer, children in the custody of the taxpayer or 
both the taxpayer and those children, 


the amount or any part thereof, when paid, shall be deemed, for the purposes of 


paragraphs 56(1)(b), (c) and (c.1), to have been paid to and received by the 
taxpayer. 


Interpretation Bulletins: IT-5S30R: Support payments. 


(2) Agreement — For the purposes of section 56, this section and 
subsection 118(5), the amount determined by the formula 


A-—B 
where 


A is the total of all amounts each of which is an amount (other than 
an amount that is otherwise a support amount) that became pay- 
able by a person in a taxation year, under an order of a compe- 
tent tribunal or under a written agreement, in respect of an ex- 
pense (other than an expenditure in respect of a self-contained 
domestic establishment in which the person resides or an expen- 
diture for the acquisition of tangible property that is not an ex- 
penditure on account of a medical or education expense or in 
respect of the acquisition, improvement or maintenance of a 
self-contained domestic establishment in which the taxpayer de- 
scribed in paragraph (a) or (b) resides) incurred in the year or the 
preceding taxation year for the maintenance of a taxpayer, chil- 
dren in the taxpayer’s custody or both the taxpayer and those 
children, where the taxpayer is 


Proposed Amendment — 56.1(2)A opening words _ 


Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), s. 217, will 
amend the opening words of the description of A in subsec. 56.1(2) by substituting 
“tangible property, or for civil law corporeal property,” for “tangible property”, to 
come into force on Royal Assent. yo ; : 


Part I, Division B 


(a) the person’s spouse or common-law partner or former 
spouse or common-law partner, or 


(b) where the amount became payable under an order made 
by a competent tribunal in accordance with the laws of a 
province, an individual who is the parent of a child of whom 
the person is a legal parent, 


and 
B is the amount, if any, by which 


(a) the total of all amounts each of which is an amount in- 
cluded in the total determined for A in respect of the acquisi- 
tion or improvement of a self-contained domestic establish- 
ment in which the taxpayer resides, including any payment of 
principal or interest in respect of a loan made or indebtedness 
incurred to finance, in any manner whatever, such acquisition 
or improvement 


exceeds 


(b) the total of all amounts each of which is an amount equal 
to '/s of the original principal amount of a loan or indebted- 
ness described in paragraph (a), 


is, where the order or written agreement, as the case may be, pro- 
vides that this subsection and subsection 60.1(2) shall apply to any 
amount paid or payable thereunder, deemed to be an amount paya- 
ble to and receivable by the taxpayer as an allowance on a periodic 
basis, and the taxpayer is deemed to have discretion as to the use of 
that amount. 


Related Provisions: 60.1(2) — Parallel rule for payer; 252(3) — Extended meaning 
of “spouse” and “former spouse”. 


History: Para. (b) of the description of A in subsec. 56.1(2) amended by 2005, c. 33, 
subsec. 10(1) to replace “natural parent” with “legal parent”, in force on July 20, 2005 
(Royal Assent). 


Subsec. 56.1(2) amended by 2000, c. 12, Sch. 2, s. 2, to replace “spouse” with “spouse 
or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)*common-law partner”. 


The portion of subsec. 56.1(2) preceding the formula, the description of A, and the 
closing words of subsec. (2), amended by 1997, c. 25, subsecs. 9(2)-(4), applicable to 
amounts received after 1996. Those portions formerly read: 


(2) For the purposes of paragraphs 56(1)(b) and (c), the amount determined by 
the formula 


A _ is the total of all amounts each of which is an amount (other than an amount 
to which paragraph 56(1)(b) or (c) otherwise applies) paid by a person in a 
taxation year, under a decree, order or judgment of a competent tribunal or 
under a written agreement, in respect of an expense (other than an expendi- 
ture in respect of a self-contained domestic establishment in which the per- 
son resides or an expenditure for the acquisition of tangible property that is 
not an expenditure on account of a medical or education expense or in re- 
spect of the acquisition, improvement or maintenance of a self-contained do- 
mestic establishment in which the taxpayer described in paragraph (a) or (b) 
resides) incurred in the year or the preceding taxation year for the mainte- 
nance of a taxpayer who is 


(a) that person’s spouse or former spouse, or 


(b) where the amount is paid under an order made by a competent tribu- 
nal in accordance with the laws of a province, an individual of the oppo- 
site sex who is the natural parent of a child of the person, 


or for the maintenance of children in the taxpayer's custody or both the tax- 
payer and those children if, at the time the expense was incurred and 
throughout the remainder of the year, the taxpayer was living separate and 
apart from that person, and 


shall, where the decree, order, judgment or written agreement, as the case may 

be, provides that this subsection and subsection 60.1(2) shall apply to any pay- 
ment made thereunder, be deemed to be an amount paid by that person and re- 
ceived by the taxpayer as an allowance payable on a periodic basis. 


Subsec. 56.1(2) substituted by 1994, c. 7, Sch. VIII (1993, c. 24), s. 18, applicable (by 
subsec. 18(2), as amended by 1994, c. 21, s. 134) to amounts received under a decree, 
order or judgment made by a competent tribunal after 1992 or under a written agree- 
ment entered into after 1992 other than such a decree, order or judgment, or written 
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agreement, made with respect to a marriage breakdown that occurred before 1993. Sub- 
sec. (2) formerly read: 
(2) For the purposes of paragraphs 56(1)(b), (c) and (c.1), the amount, if any, by 
which 
(a) the total of all amounts each of which is an amount (other than an amount 
to which paragraph 56(1)(b), (c) or (c.1) otherwise applies) paid by a person 
in a taxation year, pursuant to a decree, order or judgment of a competent 
tribunal or pursuant to a written agreement, in respect of an expense (other 
than an expenditure in respect of a self-contained domestic establishment in 
which the person resides or an expenditure for the acquisition of tangible 
property that is not an expenditure on account of a medical or educational 
expense or in respect of the acquisition, improvement or maintenance of a 
self-contained domestic establishment in which the taxpayer described in 
subparagraph (i) or (ii) resides) incurred in the year or the immediately pre- 
ceding taxation year for maintenance of a taxpayer who is 
(i) that person’s spouse or former spouse, or 


(ii) where the amount is paid pursuant to an order made by a competent 
tribunal after February 10, 1988 in accordance with the laws of a prov- 
ince, an individual of the opposite sex who 


(A) before the date of the order cohabited with the person in a con- 
jugal relationship, or 


(B) is the natural parent of a child of the person, 


or for the maintenance of children in the taxpayer’s custody or both the tax- 
payer and those children if, at the time the expense was incurred and 
throughout the remainder of the year, the taxpayer was living apart from that 
person 


exceeds 
(b) the amount, if any, by which 


(i) the total of all amounts each of which is an amount included in the 
total determined under paragraph (a) in respect of the acquisition or im- 
provement of a self-contained domestic establishment in which the tax- 
payer resides, including any payment of principal or interest in respect 
of a loan made or indebtedness incurred to finance, in any manner 
whatever, such acquisition or improvement 


exceeds 
(i1) the total of all amounts each of which is an amount equal to '/s of the 
original principal amount of a loan or indebtedness described in subpar- 
agraph (i) 
shall, where the decree, order, judgment or written agreement, as the case may 
be, provides that this subsection and subsection 60.1(2) shall apply to any pay- 


ment made pursuant thereto, be deemed to be an amount paid by that person and 
received by the taxpayer as an allowance payable on a periodic basis. 


Selected Cases [subsec. 56.1(2)]: Veilleux y. R., [2003] 1 C.T.C. 138 (FCA) (Not 
necessary to refer to sections of the Act, provided substance contained in agreement); 
Larsson v. Canada, [1996] 3 C.T.C. 2430 (TCC) (Inclusion/deduction process should 
be favoured in ambiguous or doubtful cases). 


Interpretation Bulletins: IT-530R: Support payments. 


(3) Prior payments — For the purposes of this section and sec- 
tion 56, where a written agreement or order of a competent tribunal 
made at any time in a taxation year provides that an amount re- 
ceived before that time and in the year or the preceding taxation 
year is to be considered to have been paid and received thereunder, 


(a) the amount is deemed to have been received thereunder; and 


(b) the agreement or order is deemed, except for the purpose of 
this subsection, to have been made on the day on which the first 
such amount was received, except that, where the agreement or 
order is made after April 1997 and varies a child support amount 
payable to the recipient from the last such amount received by 
the recipient before May 1997, each varied amount of child sup- 
port received under the agreement or order is deemed to have 
been receivable under an agreement or order the commencement 
day of which is the day on which the first payment of the varied 
amount is required to be made. 
Related Provisions: 60.1(3) — Parallel rule for payer. 


History: Subsec. 56.1(3) amended by 1997, c. 25, subsec. 9(5), applicable to amounts 
received after 1996. Subsec. (3) formerly read: 


(3) For the purposes of this section and section 56, where a decree, order or 
judgment of a competent tribunal or a written agreement made at any time in a 
taxation year provides that an amount received before that time and in the year or 
the preceding taxation year is to be considered to have been paid and received 
thereunder, the amount shall be deemed to have been received thereunder. 


Subsec. 56.1(3) substituted by 1994, c. 7, Sch. VIII (1993, c. 24), s. 18, applicable (by 
Subsec. 18(2), as amended by 1994, c. 21, s. 134), to amounts received under a decree, 
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order or judgment made by a competent tribunal after 1992 or under a written agree- 
ment entered into after 1992 other than such a decree, order or judgment or written 
agreement made with respect to a marriage breakdown that occurred before 1993. Sub- 
sec, (3) formerly read: 


(3) For the purposes of this section and section 56. where a decree, order or 
judgment of a competent tribunal or a written agreement made at any time in a 
taxation year provides that an amount received before that time and in the year or 
the immediately preceding taxation year is to be considered as having been paid 
and received pursuant thereto, the following rules apply: 


(a) the amount shall be deemed to have been received pursuant thereto; and 


(b) the person who made the payment shall be deemed to have been sepa- 
rated pursuant to a divorce, judicial separation or written separation agree- 
ment from that person’s spouse or former spouse at the time the payment 
was made and throughout the remainder of the year. 


Interpretation Bulletins: IT-530R: Support payments. 


(4) Definitions — The definitions in this subsection apply in this 
section and section 56. 


“child support amount” means any support amount that is not 
identified in the agreement or order under which it is receivable as 
being solely for the support of a recipient who is a spouse or com- 
mon-law partner or former spouse or common-law partner of the 
payer or who is a parent of a child of whom the payer is a legal 
parent. 


Related Provisions: 60.1(4) — Definition applies to sections 60 and 60.1; 252(3) — 
Extended meaning of “spouse” and “former spouse”. 


Interpretation Bulletins: IT-530R: Support payments. 


“commencement day” at any time of an agreement or order means 


(a) where the agreement or order is made after April 1997, the 
day it is made; and 


(b) where the agreement or order is made before May 1997, the 
day, if any, that is after April 1997 and is the earliest of 


(i) the day specified as the commencement day of the agree- 
ment or order by the payer and recipient under the agreement 
or order in a joint election filed with the Minister in pre- 
scribed form and manner, 


(ii) where the agreement or order is varied after April 1997 to 
change the child support amounts payable to the recipient, 
the day on which the first payment of the varied amount is 
required to be made, 


(iii) where a subsequent agreement or order is made after 
April 1997, the effect of which is to change the total child 
support amounts payable to the recipient by the payer, the 
commencement day of the first such subsequent agreement 
or order, and 


(iv) the day specified in the agreement or order, or any varia- 
tion thereof, as the commencement day of the agreement or 
order for the purposes of this Act. 


Related Provisions: 60.1(4) — Definition applies to sections 60 and 60.1. 
Interpretation Bulletins: IT-530R: Support payments. 


“support amount” means an amount payable or receivable as an 
allowance on a periodic basis for the maintenance of the recipient, 
children of the recipient or both the recipient and children of the 
recipient, if the recipient has discretion as to the use of the amount, 
and 


(a) the recipient is the spouse or common-law partner or former 
spouse or common-law partner of the payer, the recipient and 
payer are living separate and apart because of the breakdown of 
their marriage or common-law partnership and the amount is re- 
ceivable under an order of a competent tribunal or under a writ- 
ten agreement; or 


(b) the payer is a legal parent of a child of the recipient and the 
amount is receivable under an order made by a competent tribu- 
nal in accordance with the laws of a province. 
Related Provisions: 60.1(4) — Definition applies to ss. 60 and 60.1; 118(5)— No 
personal credit in respect of person to whom support amount payable; 248(1 )“exempt 
income” — Support amount is not exempt income; 252(3) — Extended meaning of 
“spouse” and “former spouse”. 


S. 56.1(4) sup Income Tax Act, Part I, Division B 


Interpretation Bulletins: [T-530R: Support payments. 


History: The definitions “child support amount” and “support amount” in subsec. 
56.1(4) amended by 2005, c. 33, subsecs. 10(2), (3) to replace “natural parent” with 
“Jegal parent”, in force on July 20, 2005 (Royal Assent). 
The definition “child support amount” in subsec. 56.1(4) amended by 2000, c. 12, Sch. 
2, s. 2, to replace “spouse” with “spouse or common-law partner”, applicable to 2001 er 
seq., in force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“*common-law partner”. 
Para. (a) of the definition “support amount” in subsec. 56. 1(4) amended by 2000, c. 12, 
Sch. 2, s. 2, to replace “spouse” with “spouse or common-law partner”, and by Sch. 2, 
s. 9, to replace “marriage” with “marriage or common-law partnership”, applicable to 
2001 et seg., in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)“common-law partner’. 
Subsec. 56.1(4) added by 1997, c. 25, subsec. 9(6), applicable (as amended by 1998, c. 
19. subsec, 307(1), deemed to have come into force on April 25, 1997) after 1996, 
except that 

(a) a support amount, as defined in subsection 56.1(4) does not include an amount 


(i) that was received under a decree, order or judgment of a competent tribu- 
nal. or under a written agreement, that does not have a commencement day 
(within the meaning assigned by that subsec. 56.1(4)), and 


(ii) that if paid and received would, but for this amendment, not be included in 
computing the income of the recipient of the amount; and 


(b) with respect to an amount payable or receivable under a decree, order or judg- 
ment of a competent tribunal, or under a written agreement, made after March 27, 
1986 and before 1988, the portion of the definition “support amount” in subsec. 
56.1(4) before paragraph (a) shall be read without reference to “the recipient has 
discretion as to the use of the amount, and”. 
Selected Cases [subsec. 56.1(4)]: Narain v. R., [2006] 3 C.T.C. 2524 (TCC) 
(Flexibility regarding payment did not change nature of support amount); Patriquin v. 
R., [2004] 4 C.T.C. 2222 (TCC) (Effective date was date intended by parties, not date 
agreement filed in court); Fraser v. R., [2004] 3 C.T.C. 1 (FCA) (Order under provin- 
cial statute for support was support amount); Fitzpatrick v. R., [2003] 4 C.T.C. 2350 
(TCC) (Paternity agreement sufficient basis for deducting support amounts); Mullen v. 
R., [2003] 3 C.T.C. 2201 (TCC) (Paternity agreement and payments thereunder quali- 
fied as support amount); Biggs v. R., [2002] 1 C.T.C. 2295 (TCC) (Retroactive effect 
given to written agreement). 
Forms: T1157: Election for child support payments; T1158: Registration of family 
support payments. 
Definitions [s. 56.1]: “amount” — 248(1); “child” — 252(1); “child support 
amount”, “commencement day” — 56.1(4); “common-law partner’, “common-law 
partnership” — 248(1); “corporation” — 248(1), Interpretation Act 35(1); “corporeal 
property” — Quebec Civil Code art. 899, 906; “employee benefit plan’ — 248(1); 
“former spouse” — 252(3); “individual” — 248(1), “Minister” — 248(1); “parent” — 
252(2); “person”, “prescribed”, “principal amount’, “property’” — 248(1); ““prov- 
ince” — Interpretation Act 35(1); “received” — 248(7); “self-contained domestic es- 
tablishment”, “share” — 248(1); “spouse” — 252(3); “superannuation or pension bene- 
fit” —248(1); “support amount” —56.1(4); “taxation year” — 249, “taxpayer” — 
248(1); “written” — Interpretation Act 35(1) [writing]. 


56.2 Reserve claimed for debt forgiveness — There shall be 
included in computing an individual’s income for a taxation year 
during which the individual was not a bankrupt the amount, if any, 
deducted under section 61.2 in computing the individual’s income 
for the preceding taxation year. 


History: S. 56.2 added by 1995, c. 21, s. 19, applicable to taxation years that end after 
February 21, 1994. 


Definitions [s. 56.2]: “amount”, “bankrupt”, “individual” — 248(1); “taxation 
year” — 249. 


56.3 Reserve claimed for debt forgiveness — There shall be 
included in computing a taxpayer’s income for a taxation year dur- 
ing which the taxpayer was not a bankrupt the amount, if any, de- 
ducted under section 61.4 in computing the taxpayer’s income for 
the preceding taxation year. 

Related Provisions: 61.4(a)B(ii) Effect on reserve for subsequent year; 
87(2)(g) — Amalgamations — carryover of reserve; 115(1)(a)(iii.21) — Non-resi- 
dent’s taxable income earned in Canada. 


History: S. 56.3 added by 1995, c. 21, s. 19, applicable to taxation years that end after 
February 21, 1994. 


Definitions [s. 56.3]: “amount”, “bankrupt” — 248(1); “taxation year” — 249; “tax- 
payer” — 248(1). 

_ Proposed Addition — 56.4 
Technical Notes: New section 56.4 sets out rules with respect to amounts that are 
received or receivable in respect of a restrictive covenant. New section 56.4 reflects 


non-resident withholding tax). The notes ac 
contain additional details about each chang 


ments] — (1) Definitions - 
this section. oe 


taxpayer is req) 


poration”, of a taxpayer at any time, means 
poration of which, at the time, the taxpaye 


f the issued and outstanding share capital 
full voting rights under all circumstances and having a fair 
value of not less than 90% of the fair market value of all 
issued and outstanding shares of the capital stock of th 
corporation. © ee oo 

Technical Notes: “Eligible corporation” of a taxpayer at any time means a taxable 
Canadian corporation of which, at the time, the taxpayer holds 90% of the issued 
share capital (votes and value). This definition is r evant for the purpose of deter- 
mining whether new subsections 56.4(5) and to provide an exception from 
the rule in section 68 that may deem a pers restrictive covenant to © 
receive an amount for the restrictive covena'  - 


“eligible interest”, of a taxpaye 
taxpayer that is — 
(a) a partnership interest in a ps 
business, a 2 ee 
(b) a share of the capital stock of a corporation that carries on ¢ 
_ business; or rrr 
_ (c)ashare of the capital stock of a corporation 90% or m 
the fair market value of which is attributable to eligib 
ests in one other corporation. ; . 
Technical Notes: “Bligible interest”. of a taxpayer, means capital prope 


ip interest in a partnership that carries on a business, or 
23 share of the capital stock of a corporation that carries on a business. 


+ a share of the capital stock of a corporation 90% or more of the fair market valu 
__ of which is attributable to eligible interest in one other corporation. 


“goodwill amount”, of a taxpayer, 
ceivable by the taxpayer as consi 
the taxpayer of goodwill, and 
E in the definition “cumulative apital’ 

14(5) to be included in computin wulative eligible capital 
of a business carried on by the taxpayer through a permanent es 
tablishment located in Canada. - a rr—“—E 


Technical Notes: “Goodwill amount” 


. of a taxpayer, is an amount that is receive 
or receivable by the taxpayer as consideration for the disposition by the taxpayer 0 
goodwill, and that is required by the description E in the definition “cumulative eligi 
ble capital” in subsection 14(5) to be included in computing the cumulative eligible — 
capital of a business carried on through a permanent establishment located in C 
ada. This definition is relevant for the purpose of determining whether new subs 
1s 56.4 (7) apply to provide an exception from the rule in section 68 the 
who grants a restrictive covenant to receive an amount for t 


Related Provisions: 56.4(7)(d) — Allocation of goodwill amount, 
Regulations: Nothing yet prescribed re “permanent establishment” (Finance ‘ 


vises that it is expected to be Reg. 8201). 
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“restrictive covenant”, of a taxpayer, means an agreement en- 
tered into, an undertaking made, or a waiver of an advantage or 
right by the taxpayer (other than an agreement or undertaking for 
the disposition of the taxpayer’s property or for the satisfaction of 
an obligation described in section 49.1 that is not a disposition), 
whether legally enforceable or not, that affects, or is intended to 
affect, in any way whatever, the acquisition or provision of pro- 
perty or services by the taxpayer or by another taxpayer that does 
not deal at arm’s length with the taxpayer. _ 

Technical Notes: “Restrictive covenant”, of a taxpay 
entered into, an undertaking made, or a waiver of an advanta Fright by a taxpayer 
(other than an arrangement or undertaking for the disposition of the taxpayer’s pro- 
perty or for the satisfaction of an obligation described in section 49.1 that is not a 
disposition), that affects, in any way whatever, the acquisition or provision of pro- 
perty or services by a taxpayer or by another taxpayer that does not deal at arm’s 
length with the taxpayer. — 

Related Provisions: 68(c) — Allocation of amount to restrictive covenant must be 
reasonable. : 


ans an arrangement 


“taxpayer” includes a partnership. 
Technical Notes: “T. payer” includes a partnership. 
(2) Income- 
agreements] here is to be included in computing a tax- 
payer’s income for a taxation year the total of all amounts each of 
which is an amount in respect of a restrictive covenant of the tax- 
payer that is received or receivable in the taxation year by the tax- 
payer or by a person not dealing at arm’s length with the taxpayer 
(other than an amount that has been included in computing the 
taxpayer’s income because of this subsection for a preceding taxa- 
tion year or in the taxpayer’s eligible corporation’s income be- 
cause of this subsection for the taxation yea 

ee rrrr——Ci‘CzSCSC 
Technical Notes: New subsection 56.4(2) provid 
computing a taxpayer’s income for a taxation year a: ra re 
covenant that are received or receivable in the taxation) laxpayer (or by a 
person not dealing at arm’s length with the taxpayer), If an al that is receivable 
is included because of subsection 56.4(2) in computing a taxpayer's income, or the 
taxpayer's eligible corporation’s income, in a taxation year, the amount will not be 
included in computing the taxpayer’s income in a subsequent year. Subsection 
56.4(2) does not apply in certain circumstances described in subsection (3). 
Related Provisions: 6(3), (3.1) — Employment income inclusion from restrictive 
covenant; 12(1)(x)(v.1 income inclusion under 12(1)(x); 14(5.1) — Cumula- 
tive eligible capital — exclusion from calculation; 56.43) — Exceptions; 60(f) — 
Deduction for bad de ©) — Allocation of amount to restrictive covenant must 
be reasonable; 2121 - 


included in 
restrictive 


_telates, and the taxpayer and the purchaser elect in prescribed 
form to apply this paragraph in respect of the amount; or 


_ (c) the amount directly relates to the taxpayer’s disposition of 

_ property that is, at the time of the disposition, an eligible inter- 
est in the partnership or corporation that carries on the business 
to which the restrictive covenant relates, or that is at that time 

_ an eligible interest by virtue of paragraph (c) of the definition 

_ “eligible interest” where the other corporation referred to in 
that paragraph carries on the business to which the restrictive 
covenant relates, and 


(i) the disposition is to the purchaser (or to a person related 
to the purchaser), 


strictive covenants [non-competition 


S. 56.4(3) 


(ii) the amount is consideration for an undertaking by the 
taxpayer not to provide property or services in competition 
with the property or services provided or to be provided by 
the purchaser (or by a person related to the purchaser), 


(iii) the amount does not exceed the amount determined by 
the formula 


Ae 
where 


A is the amount that would be the fair market value of the 
taxpayer’s eligible interest that is disposed of if all re- 
strictive covenants that may reasonably be considered to 
relate to a disposition of an interest in the business by 
any taxpayer were provided for no consideration, and 


B is the amount that would be the fair market value of the 
taxpayer’s eligible interest that is disposed of if no cov- 

_ enant were granted by any taxpayer that held an interest 

in the business, 

v) subsection 84(3) does not apply to the disposition, 

v) the amount is added to the taxpayer’s proceeds of dispo- 

- Sition, as defined by section 54, for the purpose of applying 

_ this Act to the disposition of the taxpayer’s eligible interest, 

and 


(vi) the taxpayer and the purchaser elect in prescribed form 

to apply this paragraph in respect of the amount. 
Technical Notes: There are three exceptions to the income inclusion rule in 
subsection 56.4(2) for amounts received or receivable in respect of a restrictive cove- 
nant granted by a taxpayer to a person with whom the taxpayer deals at arm’s length 
(the “purchaser”). ~~. 


First, subsection 56,4(2) does not apply to an amount if section 5 or 6 applies to 
include the amount in computing the taxpa come for the year or would have so 
applied if the amount had been received i 


Second, subsection 56.4(2) does not apply to an amount that would, if the Act were 
read without reference to section 56.4, be required by the description E in the defini- 
tion “cumulative eligible capital” in subsection 14(5) to be included in computing the 
taxpayer's cumulative eligible capital in respect of the business to which the restric- 
tive covenant relates. The taxpayer and the purchaser of the restrictive covenant are 
required to elect jointly in prescribed form to apply this exception. The note accom- 
panying new subsection 56.4(9) provides further details with respect to filing an 
eection 


section 56.4(2) does not apply to an amount to the extent that the amount is_ 
‘oceeds of disposition” from the disposition of an eligible interest (see _ 
“eligible interest” in subsection 56.4(1)) of the taxpayer if certain con- 

met. For this to be the case: 


ount must directly relate to the taxpayer's disposition of a property that is 

_an eligible interest in the partership or corporation that carries on the business 
to which the restrictive covenant relates, or that is an eligible interest by virtue of 
paragraph (c) of the definition “eligible interest” where the other corporation 
refered to in that paragraph carries on the business to which the restrictive cove- 
nant relates. 


+ The disposition of the eligible interest must be to the purchaser of the restrictive 
covenant (or to a person related to that purchaser). 


¢ The amount received or receivable must be consideration for an undertaking by 
the taxpayer not to provide property or services in competition with the property 
or services provided by the purchaser (or by a person related to the purchaser). 


* The amount cannot exceed the amount determined by the formula A - B 
Where (see example below) 


A is the amount that would be the fair market value of the taxpayer's 
eligible interest that is disposed of — if all of the restrictive covenants 
that may reasonably be considered to relate to the disposition of an in- 
terest in the business by any taxpayer were provided for no considera- 
tion, and 


B is the amount that would be the fair market value of the taxpayer's 
eligible interest that is disposed of if no covenant were granted by any 
taxpayer that held an interest in the business. 


In order to be able to add the restrictive covenant amount to the proceeds of 
disposition of an eligible interest that is a share, there cannot be a redemption, 
acquisition or cancellation of the share to which subsection 84(3) applies. This 
requirement applies to a restrictive’ covenant granted on or after July 18, 2005. 


* The amount is added in the taxpayer’s proceeds of disposition of the eligible 
interest. 
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And 
+ The taxpayer and the purchaser of the restrictive covenant jointly elect in pre- 
scribed form to apply this exception. The note accompanying new subsection 
56.4(9) provides further details with respect to filing an election. 


Example 1: 


« Terence and Isabelle each own 50 of 100 common shares of X Ltd., which 
carries on a business. The adjusted cost base of their shares is nil. 


Assumed facts: 


+ In 2004, a person with whom they deal at arm’s length, Y Ltd., offers to 
acquire all of the shares of X Ltd. for $2 million provided Terence (who has 
been much more closely involved in the management and operations of X 
Ltd.’s business) agrees not to compete with the business of Y Ltd. and X 
Ltd. after the sale. If no covenant is provided, Y Ltd. will pay $1.8 million. 
Terence and Isabelle agree to accept the offer to sell X Ltd.. with the pro- 
ceeds broken down as follows: $1.8 million for shares ($18,000 a share) plus 
$200,000 for Terence’s covenant not to compete after the sale. 


+ Of total amounts payable to Terence and Isabelle, Terence will receive total 
proceeds of $1.1 million ($900,000 for shares and $200,000 for his cove- 
nant) and Isabelle will receive $900,000. 

Application of proposed rules: 
To Isabelle: 
Because no proceeds were receivable by Isabelle for a restrictive covenant 
with respect to the business of X Ltd., her $900,000 in proceeds relate solely 
to the disposition of her shares of X Ltd. 
i. Capital gain = $900,000 ($900,000 proceeds less nil adjusted cost 
base). 
2. Ordinary income from covenant = Nil. 
To Terence: 
Because Terence will receive $200.000 for his restrictive covenant, he may 
add a portion of those proceeds to the $900,000 he is to receive for the sale 


of his shares of X Ltd. The portion of the $200,000 that can be added to 
those share proceeds is the amount by which the value of his share interest 


would increase if the covenant were provided for no consideration (when ~ 


compared to the value of those shares if no covenant were provided). 
1. Capital gain = $1,000.000 ($1.000,000 of proceeds less nil adjusted 
cost base). 
Where proceeds of disposition are: 
+ $900,000 in proceeds of disposition for shares of X Ltd. 
plus 


» $100,000 of the covenant’s proceeds (which can be added to the 
proceeds of disposition from the sale of the shares), determined as 
follows: 


Lesser of: 
i. $200,000 (amount receivable) 


ii. $100,000 (value by which Terence’s share interest in X 
Ltd. would increase if covenant were provided for no con- 
sideration when compared with a sale in which no covenant 
is granted), computed as follows: 

To the extent 


¢ $] million (50% of $2 million if covenant for no 
consideration) 
exceeds 
» $900,000 (50% of $1.8 million if no covenant 
granted). 
2. Ordinary income = $100,000 ($200,000 less $100,000 allocated to 
proceeds of disposition for the shares). 
Example 2: 
Assumed facts: 


« The facts are a variation of those provided in the above example. Both Ter- 
ence and Isabelle receive $900,000 for selling their 50 shares of X Ltd. to Y 
Ltd: However, instead of Terence receiving $200,000 for his restrictive cov- 
enant, he is to receive $150,000 and Isabelle (who in this example 1s active 
in the business) grants a restrictive covenant to Y Ltd. for which she is to 
receive $50,000. 


+ The required elections and prescribed forms are filed on time. 
Application of proposed rules: 
To Isabelle: 


Because Isabelle is to receive $50,000. for her restrictive covenant, she may 
add a portion of those proceeds to the $900,000 she is to receive for the sale 
of her shares of X Ltd. The portion of the $50,000 that can be added to those 
share proceeds is the amount by which the value of her share interest would 
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: increase if the covenant (and all restrictive covenants that may be reasonal 
be considered to relate to a disposition of an interest in the business by any 
taxpayer) were provided for no consideration. _ 

1. Capital gain = $950,000 ($950,000 proceeds less nil 
_ base) — 
Where proceeds of disposition are: oo. 
+ $900,000 in proceeds of disposition for shares of X Ltd. - 
plus eS ; : 
+» $50,000 of the covenant proceeds (which can be added to the pro- 
ceeds of disposition from the sale of the business), determined as 
follows: 


adjusted cost 


Se 


Lesser of: _ 
i. $50,000 (amount receivable) ce 
ii, $100,000 (value by which Isabelle’s share interest in X _ 
Ltd. would increase if covenants provided by her and Ter- 
ence were provided for no consideration when compared 
with a sale in which no covenant is granted; that is 50% of 
$200,000), computed as follows: 
To the extent 
+ $1 million (50% of $2 million if covenants for no _ 
consideration) 


exceeds 
+ $900,000 (50% of $1.8 million if no covenant 
granted). — 
2. Ordinary income = Nil ($50,000 less $50,000 allocated to proceeds of _ 
disposition for shares). — 
To Terence: 
Because Terence is to receive $150,000 for granting a restrictive covenant, : 
he may add a portion of those proceeds to the $900,000 he is to receive for 
the sale of his shares of X Ltd. The portion of the $150,000 that can be 
added to those share proceeds is the amount by which the value of his share 
interest would increase if the covenant (and all restrictive covenants that 
may be reasonably be considered to relate to a disposition of an interest in — 
the business by any taxpayer) were provided for no consideration. 
1. Capital gain = $1 million ($1 million proceeds less nil adjusted cost 
base) 
Where proceeds of disposition are: 
+ $900,000 in proceeds of disposition for shares of X Ltd. 
| plus : 
| * $100,000 of covenant proceeds (which can be added to the proceeds - 
of disposition from the sale of the business), determined as follows: 
Lesser of: | 
i. $150,000 (amount receivable) 
41. $100,000 (value by which Terence’s share interest in > 
Ltd. would increase if covenants provided by him and Isa 
belle were provided for no consideration when compare: 
with a sale in which no covenant is granted; that is, 50% 
$200,000), computed as follows: 


To the extent 


* $1 million (50% of $2 million if covenants frac 
consideration) 
exceeds q 
| + $900,000 (50% of $1.8 million if no covenant — 

granted). : a 
2. Ordinary income = $50,000 ($150,000 less $100,000 allocated to pro- 
ceeds of disposition for shares). 


Related Provisions: 6(3), (3.1) — Employment income inclusion from restrictive _ 
covenant; 56.4(4) — Treatment of purchaser: 56.4(9) — Filing of prescribed form 
for paras. (b) and (c); 220(3.2), Reg. 600(b) — Late filing or revocation of election 
under 56.4(3)(c); 257 — Formula cannot calculate to less than zero. 


(4) Treatment of purchaser — An amount paid or payable by 4 
a purchaser for a restrictive covenant is 


(a) if the amount is required because of section 5 or 6 to be © 
included in computing the income of an employee of the pur- — 
chaser, to be considered to be wages paid or payable by the 

purchaser to the employee; 


(b) if an election has been made under paragraph (3)(b) in re 
spect of the amount, to be considered to be an outlay incurre< 
by the purchaser on account of capital for the purpose of ap- 
plying the definition “eligible capital expenditure” in subsec- 
tion 14(5); and 
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(c) if an election has been made under subparagraph (3)(c)(vi) 
in respect of the amount and the amount relates to the pur- 
chaser’s acquisition of property that is, immediately after the 
acquisition, an eligible interest of the purchaser, to be included 
in computing the cost to the purchaser of that interest. 


Technical Notes: New subsection $6.4(4) provides rules that apply to an amount 
paid or payable by a purchaser of a restrictive covenant in certain circumstances, 


If the amount paid or payable by a purchaser of a restrictive Ove 
income of an employee of the purchaser, the amount i 
or payable by the purchaser to the employee. 


f is employment 
to be wages paid 


if an election has been made under paragraph 3)(b 
amount is to be considered to be an outlay incurred by the | 
capital for the pope < of See Le definition a 
subsection 14(5), 


If an election has been miade under paragraph Bye) i in respect of fhe: amount and the 
amount relates to the purchaser's acquisition of property that is immediately after the 


er on account of 
arendins in 


acquisition an eligible interest of the purchaser, the amount is to be a in com- — 


puting the Cost to the ee of that interest. 


Ie Testrictive covenant. 


Technical Notes: 
covenant granted by a taxpayer, section 68 does not apply to deem consideration to 
be received or receivable by the taxpayer for the restrictive covenant. There are two. 
cases in which subsection 56 AGS) may apply, which are more be described below 


in the notes accompanying new subsections 56.4(6) and D. 


Related Provisions: 56.4(6), (7) — Conditions for 56.4 
Effect of 56.4(5) applying. 


(6) Application of Suibsec. (5) — if 
eevenant — Sul on (5) applies to a rest 
: (a) the restrictive covenant is granted by a 
__ son with whom the individual deals at arm’ 

in this subsection as the “purchaser”); 


_ (b) the restrictive covenant directly relates to the Seauinition 
_ from one or more other persons (in this subsection and subsec- 
tion (8) referred to as the “vendors”) by the purchaser of an 


: 10 apy: 504) _ 


‘provide 


interest in the individual’ s employer, in a corporation related to - 


: _ that employe Or in a business carried on by that employer; 


(©) the indivi 
with the ven 


(or by a person related to the purchaser) in the course of carry- 
ing on the business to which the restrictive covenant relates; 


(e) no proceeds are received or receivable by the individual for 
granting the restrictive covenant; and : . 


_ (f) the amount that can reasonably be regarded to be considera- 

_ tion for the restrictive covenant is received ¢ or 

_ by the vendors. 
Technical Notes: New ion 56.4(6) ee, a net of conc ons dan if met, 
result in subsection 56.4(5) applying with respect to a restrictive covenant granted by 
an individual — with the result that section 68 does not apply to deem consideration 
to be received or receivable by the individual for granting the restrictive covenant. 
This is the case if all of the following conditions exist: 


The individual grants a restrictive covenant to a person with whom the individual 
“deals at arm’ s length (referred to as the “purchaser’). 


_* The restricted covenant directly relates to the acquisition from one or more other 


_ persons (referred to as the “vendors”) by the purchaser of an eligible interest in 
the individual’s employer, in a corporation related to that employer or in the — 


sine carried on by that employer. 


+ The individual deals at arm’s length with the employer and with the vendors. 


* The restrictive covenant is an undertaking of the individual not to provide pro- 
perty or services in competition with the property or services provided or to be 
provided by the purchaser (or by a person related to the purchaser) in the course 
of carrying on the business to which the restrictive covenant relates. 


© amount, the 


ae granted by a Die section 68 
consideration to be received or receivable : 


ew w subsection 56.4(5) provides that, in respect of a dated : 


ovenant if 


dual to a per- 
th (referred to 


t arm’ s length with the employer and : 


nant i is an undertaking by the cadividaal 
‘not to provide property or services in competition with pro-— 
perty or services provided or to be provided by the purchaser 


ivable only | 
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» No proceeds are received or receivable by the individual for granting the restric- 
tive covenant. 


+ The amount that can reasonably be regarded to be consideration for the reStric- 
tive covenant is received or receivable only by the vendors. 


(7) Application of subsec. egies de (5S) applies to a 
restrictive covenant if 


(a) the restrictive covenant is granted by a taxpayer (in this 
subsection referred to as the “vendor”) to a person with whom 
the vendor deals at arm’s fengin (referred to in this subsection 
as the “purchaser’’); 


(b) the restrictive covenant is an undertaking of the vendor not 
_ to provide property or services in competition with the pro- 
_ perty or services provided or to be provided by the purchaser . 
(or by a person related to the purchaser) in the course of carry- 

_ ing on the business to which the restrictive covenant relates: 


© no proceeds are received or receivable by the vendor for 
_ granting the restrictive covenant; 


@ he amount that can reasonably be regarded to be consider- 
_for the restrictive covenant is 


) included by the vendor in computing a Gone all amount 
f the vendor, or 


_ (i) received or receivable by a corporation that was an eli- 
gible corporation of the vendor when the restrictive cove- 
nant was granted and included by the eligible corporation 
in computing a goodwill amount of the eligible corporation 
in respect of the business to which the restrictive covenant 
relates; 


(e) the restrictive covenant ‘may seconabiy be considered to 
have been granted to maintain or preserve the value of 


(i) goodwill acquired by the purchaser from the vendor, or 


Gi) goodwill acquired by the purchaser from the vendor’s 
eligible corporation; and _ 


( the vendor and the purchaser o or, if subparagraph (d)(ii) ap- 
plies, the vendor, the eligible corporation and the purchaser, 
jointly elect in prescribed form to apply subsection (5) to the 
restrictive covenant. 
Technical Notes: New subsection 56.4(7) provides a set of conditions that, if met, 
resul bsection 56.4(S) applying with respect to a restrictive covenant granted by 
with the result that section 68 does not apply to deem consideration to 
receivable by a taxpayer for granting the restrictive covenant. This is _ 
1 of the following conditions exist: 


. restrictive covenant is granted by a taxpayer (in this subsection referred to as 
the “vendor”) to a person with whom the vendor deals with at arm’s length (re- 
- ferred to as the “purchaser”). 


« The restrictive covenant is an undertaking of the vendor not to provide property 

_ OF services in competition with the property or services provided or to be pro- 
vided by the purchaser (or by a persons felated to the purchaser) in the course of 
cairying on the business to which the restrictive covenant relates. 


¢ No proceeds are received or fe by the vendor for granting the restrictive 
covenant. 


_¢ The amount that could otherwise be reasonably be regarded to be consideration 
for the restrictive covenant is 


— included by the vendor i in computing a goodwill amount of the vendor, or 


— received or receivable by a corporation that was an eligible corporation of 
the vendor when the restrictive covenant was granted and is included by that 
corporation in computing a goodwill amount in respect of the business to 
which the restrictive covenant relates. 


+ The restrictive covenant may reasonably be considered to have been granted to 
maintain or preserve the value of the goodwill acquired by the purchaser. 


¢ The vendor and the purchaser, or the vendor, the eligible corporation and the 
purchaser, as the case may be, jointly elect in prescribed form to apply subsec- 
tion (5) to the restrictive covenant. The note accompanying new subsection | 
56.4(9) provides further details with respect to filing an election. 


In general, if subsection (7) applies to a vendor who grants a restrictive covenant that 
directly relates to a transfer of goodwill by the vendor, no amount need be allocated 
to the restrictive covenant under section 68 provided the amount is included in the 
vendor’s goodwill amount. Similarly, this exception may also apply to a vendor's 
grant of a restrictive covenant if it is the vendor’s eligible corporation that transfers 
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goodwill to which the restrictive covenant directly relates, provided the amount is 
included in computing the vendor corporation’s goodwill amount. 


Related Provisions: 56.4(9) — Filing of prescribed form for para. (f). 
(8) Clarification if subsec. (5) applies — If subsection (5) 


applies in respect of a restrictive covenant granted by a taxpayer, 
for greater certainty : : 


(a) the amount referred to in paragraph (6)(f) is to be added in 


computing the amount received or receivable by the vendors as _ 


consideration for the disposition of the interest referred to in 
paragraph (6)(b); and ee _ 


(b) the amount that could reasonably be regarded as co sidera- . 
tion referred to in subparagraph (7)(d)(i) or Gi), as the case : 


may be, is to be added in computing 


(i) the amount that is required by the description of E in the 
definition “cumulative eligible capital” in subsection 1465) 
to be included in computing the cumulative eligible capital 
of a business carried on by the vendor through a permanent 
establishment located in Canada, or 


(ii) the amount that is required by the description of E in 
the definition “cumulative eligible capital” in subsection 
14(5) to be included in computing the cumulative eligible 
capital of a business carried on by the eligible corporation 
through a permanent establishment located in Canada. 


Technical Notes: New subsection 56.4(8) provides that, if subsection 56.4(5) 
applies in respect of restrictive covenant granted by a taxpayer (that is, section 68 
does not apply to allocate consideration to the taxpayer's grant of a restrictive cove- 
nant), for greater certainty 


« The amount referred to in paragraph (6)(f) — that is, the amount received by the 
vendors other than the taxpayer — is to be included in computing the amount 
received or receivable by those vendors as consideration for the disposition of 

_ the interest referred to in paragraph (6)(b). ~~ CC 


+ The amount referred to in paragraph (7)(d) — that is, the amount that could rea- 
sonably be regarded as consideration for the restrictive covenant that was in- 
cluded in the taxpayer’s income as a goodwill amount, or in the taxpayer's eligi- 
ble corporation as a goodwill amount —is to be included in computing the 
eligible corporation’s cumulative eligible capital. 

Regulations: Nothing yet prescribed re “permanent establishment” in 56.4(8)(b) 
(Finance advises that it is expected to be Reg. 8201). 


(9) Filing of prescribed form — For the purpose of paragraphs 
(3)(b) and (c) and (7)(f), a joint election in prescribed form filed 
under any of those provisions is to include a copy of the restrictive 
covenant and be filed 


(a) if the person who granted the restrictive covenant is a per- 
son resident in Canada when the restrictive covenant was 
granted, by the person with the Minister on or before the per- 
son’s filing-due date for the taxation year that includes the day 
on which the restrictive covenant was granted; and 


(b) in any other case, with the Minister on or before the day 
that is six months after the day on which the restrictive cove- 
nant is granted. _ 


Technical Notes: New subsection 56.4(9) provides that a joint election in pre- 


scribed form filed under paragraph 56.4(3)(b) or (c) or under paragraph 56.474) is 


to include a copy of the restrictive covenant. and be filed 


+ if the person who agreed to the restrictive covenant is a person resident in Can- 
ada when the restrictive covenant was granted, by that person with the Minister 
on or before that person’s filing due-date for the taxation year that includes the 
day on which the restrictive covenant was granted, and 


* in any other case, with the Minister on or before the day that is six months after 
the day on which the restrictive covenant was granted. 


However, such an election is deemed to be filed on a timely basis if it is filed on or 
before the day that is 180 days after the day this provision is assented to. 


(10) Non-application of s. 42 — Section 42 does not apply to 


an amount received or receivable as consideration for a restrictive 
covenant. ee 


Technical Notes: New subsection 56.4(10) provides that section 42 does not apply 
to an amount received or receivable as consideration for a restrictive covenant. 
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Application: The July 18, 2005 draft legislation (Part 2 — technical), s. 70, will ad 
s. 56.4, appli yject to the proviso below) to oe 
(a) amounts received or receivable by a taxpayer after October 7, 2003 other than _ 
- amounts received by the taxpayer before 2005 under a grant of a restrictive cove- 
nant made in writing on or before October 7, 2003 between the taxpayer and a 
person with whom the taxpayer deals at arm’s length; and 


(b) amounts paid or payable by a purchaser after October 7, 2003 other than to 
amounts paid or payable by the purchaser before 2005 under a grant of a restric- 
tive covenant made in writing on or before October 7, 2003 between the pur- 
chaser and a taxpayer with whom the purchaser deals at arm’s length. 


For the purpose of applying s. 56.4 to a restrictive 
2005, 8 


(a) para. 56.43)(c) is to be read without ref 


t granted before July 18, 


» to its subpara. (ivy; and 
(b) an election referred to in subsec. 56.4(9) is de med to be filed on a timely 
basis if it is filed on or before the day that is 180 days after the day on which the _ 


amending legislation is assented to. 


Dept. of Finance news release 2003-049, October 7, 2003: Minister Manley 
Proposes Amendments to the Tax Treatment of Restrictive Covenants 


John Manley, Deputy Prime Minister and Minister of Finance, today announced his _ 


intention to propose amendments to the /ncome Tax Act affecting the income tax _ 
treatment of amounts received or receivable by a taxpayer for granting a restrictive 
covenant: = | ; - 


The proposed amendments respond to recent Federal Court of Appeal decision 
{Fortino, [2000] 1 C.T.C. 349, and Manrell, (2003] 3 C.T.C. 50 — ed.], which hi 
that amounts receivable by a vendor on the sale of shares of a corporation, for an 
agreement not to compete with the business carried on by the corporation, were gen-_ 
erally not taxable. The proposed amendments would alter this result and, subject to 
an exception described below, would treat any ammount receivable in respect of a re- _ 
strictive covenant as ordinary income for income fax purposes. 


The proposed amendments include an exception to ordinary income treatment in cir- _ 
cumstances where proceeds are receivable by a taxpayer in respect of an arm’s length _ 
disposition of shares in a corporation, and other proceeds are receivable by the tax- 
payer for a restrictive covenant relating to the business carried on by the corporation. 
In these cases, the amount receivable for the covenant may be treated as part OL the. 
proceeds for the disposition of the shares, to the extent that the covenant increases ” 
the fair market value of the shares. Only the portion of the amount receivable for the 
covenant that is in excess of that treated as share proceeds will be taxable as ordinary 
income. This mechanism, which is described in more detail in the attached back- 
grounder, will also apply to dispositions of partnership interests. 


These proposals will apply to amounts received or receivable after today, other than 
to amounts received before 2005 pursuant to a written agreement made on or before _ 
today between parties dealing at arm’s length. 


For further information: Andrée Houde, Public Affairs and Operations Division, — 
(613) 996-8080; Mike Scandiffio, Communications Advisor, Office of the Deputy _ 
Prime Minister and Minister of Finance (613) 996-7861; Kerry Harnish, Tax Legisla- 
tion Division, (613) 992-4385. 


Backgrounder: Under the proposals announced today, amounts receivable fi 
granting a restrictive covenant (that is not treated as a disposition of property for _ 
income tax purposes) will be taxable as ordinary income. However, exceptions wi 
apply to amounts receivable for a restrictive covenant granted in the context of th 
sale of a business, either directly or indirectly through the sale of the shares of a 
corporation or an interest in a partnership. 


In circumstances where a proprietor sells a business, an amount receivable by the _ 
proprietor for the goodwill of the business (eligible capital property) is generally tax- 
able on capital account as an eligible capital receipt. This will generally also include 
situations where a restrictive covenant is provided for no consideration by a vendor 
to ensure that the value of that goodwill is not undermined by subsequent actions of 
the vendor. 


Treatment on capital account may apply if a taxpayer sells shares of a corporation or 
an interest in a partnership to a party dealing at arm’s length, and an amount is re- . 
ceivable by the taxpayer for granting a restrictive covenant (that is not property) re- 
lating to a business carried on by the corporation or the partnership. In these circum- 
stances, the amount receivable by the taxpayer will be taxable on capital account to _ 
the extent that the taxpayer’s share or partnership interest being disposed of would - 
increase in value (when compared to a sale in which the taxpayer does not grant a - 
covenant) if no amount were payable for the covenant. To that extent, the amount 
will be treated as additional sales proceeds from the disposition of the shares or part- _ 
nership interest. 


Where an amount is paid for a restrictive covenant in conjunction with the acquisi- — 
tion of a business, or of a share or partnership interest, the payer of the amount will 
be allowed to include the payment in the cost of the eligible capital expenditure or 
share/partnership interest. | 


Example: _ 
Assumed facts: — 
+ Terence and Isabelle each own 50 of 100 common shares of X Ltd., which car- 
ries on a business, The adjusted cost base of their shares is nil. 
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+ In 2004, a person with whom they. deal at arm’s length, Y Ltd., offers to acquire 
all of the shares of X Ltd. for $2 million provided Terence (who has been much 
more closely involved in the management and operations of X Ltd.’s business) 
agrees not to compete with the business of Y Ltd. and X Ltd. after the sale. If no 
covenant is provided, Y Ltd. will pay $1.8 million. Terence and Isabelle agree to 
accept the offer to sell X Ltd., with the proceeds broken down as follows: $1.8 
million for shares ($18,000 a share) plus $200,000 for Terence’s covenant not to 
compete after the sale. : 


+ Of total amounts payable to Terence and Isabelle, Terence will receive total pro- 
_ ceeds of $1.1 million ($900,000 for shares and $200,000 for his covenant) and 
Isabelle will receive $900,000. 
Application of proposed rules: 
To Isabelle: ee CSC ; 
Because no proceeds were receivable by Isabelle for a restrictive covenant with re- 
spect to the business of X Ltd., her $900,000 in proceeds relate solely to the disposi- 
tion of her shares of X Ltd. ee CE 
|. Capital gain = $900,000 ($900,000 proceeds less nil adjusted cost base), 


2. Ordinary income from covenant = Nil. 
To Terence: : 
Because Terence will receive $200,000 for his restrictive covenant, he may add a 


portion of those proceeds to the $900,000 he is to receive for the sale of his shares of _ 
X Ltd. The portion of the $200,000 that can be added to those share proceeds is the _ 
amount by which the value of his share interest would increase if the covenant were _ 


provided for no consideration (when compared to the value of those shares if no — 
covenant were provided). 
1. Capital gain = $1,000,000 ($1,000,000 of proceeds less nil adjusted cost base). 
where proceeds of disposition are: | 
+ $900,000 in proceeds of disposition for shares of X Ltd. 
plus a — 
* $100,000 of the covenant’s proceeds (which can be added to the proceeds of 
disposition from the sale of the shares), determined as follows: 
- Lesser of: _ - _ 
i. $200,000 (amount receivable) _ _ 
ii. $100,000 (value by which Terence’s share interest in X Ltd. would 
increase if covenant were provided for no consid when compared 
with a sale in which no covenant is granted), computed as follows: 


___ To the extent — 

= 5) million (50% of $2 million if covenant for no consideration) 

heeds co — 
+ $900,000 (50% of $1.8 million if no covenant granted). 

2. Ordinary income = $100,000 ($200,000 less $100,000 allocated to proceeds of 
disposition for the shares). _ _ 
Definitions [s. 56.4]: “amount” — 248(1); “arm’s length” —251(1); “busi- 
hess — 248(1); “Can - 255, Interpretation Act 35(1), “capital property” — 
54, 248(1); “corporation” — 248(1), Interpretation Act 35(1); “cumulative eligible 
capital” — 14(5), 248(1); “disposition” — 248(1); “eligible corporation”, “eligible 
interest’ — 56.4(1); “employee”, “employer”, “filing-due date” — 248(1); “soodwill 
amount” — 56.4(1): “individual”, “Minister?” — 248(1): “month? — interpretation 
Act 33(1); “permanent establishment’ — not yet prescribed, may be Reg. 8201; “per- 
son”, “prescribed’’, “property” — 248(1); “purchaser” — 56.4(3); “related” — 
251(2){6); “resident in Canada” — 250: “restrictive covenant” — 56.4(1); 
“share” — 248(1); “taxable Canadian corporation” — 89(1), 248(1); “taxation 
year — 249; “taxpayer” — 56.4(1), 248(1). 


57. (1) Certain superannuation or pension benefits — Not- 
withstanding subparagraph 56(1)(a)(i), there shall be included in 
Computing the income of a taxpayer in respect of a payment re- 
ceived by the taxpayer out of or under a superannuation or pension 
fund or plan the investment income of which has at some time been 
exempt from taxation under the Income War Tax Act by reason of 
an election for such exemption by the trustees or corporation ad- 
ministering the fund or plan, only that part of the payment that re- 
mains after deducting the proportion thereof 


(a) that the total of the amounts paid by the taxpayer into or 
under the fund or plan during the period when its income was 
exempt by reason of that election is of the total of all amounts 
paid by the taxpayer into or under the fund or plan, or 


(b) that the total of the amounts paid by the taxpayer into or 
under the fund or plan during the period when its income was 
exempt by reason of that election together with simple interest 
on each amount so paid from the end of the year of payment 
thereof to the commencement of the superannuation allowance 
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or pension at 3% per annum is of the total of all amounts paid by 
the taxpayer into or under the fund or plan together with simple 
interest, computed in the same manner, on each amount so paid, 


whichever is the greater. 


Related Provisions: 57(2)—(4) — Exceptions and limitations; 212(1)(h)(iv) — Par- 
allel exemption from non-resident withholding tax. 


(2) Exception — This section does not apply in respect of a pay- 
ment received by a taxpayer out of or under a superannuation or 
pension fund or plan if the taxpayer made no payment into or under 
the fund or plan. 


(3) Limitation — Where a payment, to which subsection (1) 
would otherwise be applicable, is received by a taxpayer out of or 
under a superannuation or pension fund or plan in respect of a pe- 
riod of service for part only of which the taxpayer made payments 
into or under the fund or plan, subsection (1) is applicable only to 
that part of the payment which may reasonably be regarded as hav- 
ing been received in respect of the period for which the taxpayer 
made payments into or under the fund or plan and any part of the 
payment which may reasonably be regarded as having been re- 
ceived in respect of a period for which the taxpayer made no pay- 
ments into or under the fund or plan shall be included in computing 
the taxpayer’s income for the year without any deduction whatever. 


(4) Certain payments from pension plan — Where a tax- 
payer, during the period from August 15, 1944 to December 31, 
1945, made a contribution in excess of $300 to or under a registered 
pension plan in respect of services rendered by the taxpayer before 
the taxpayer became a contributor, there shall be included in com- 
puting the taxpayer’s income in respect of a payment received by 
the taxpayer out of or under the plan only that part of the payment 
that remains after deducting the proportion thereof that the contri- 
bution so made minus $300 is of the total of the amounts paid by 
the taxpayer to or under the plan. 


Related Provisions: 212(1)(h)(iv) — Parallel benefits — non-residents. 


(5) Payments to widow, etc., of contributor — Where, in re- 
spect of the death of a taxpayer who was a contributor to or under a 
superannuation or pension fund or plan described in subsection (1) 
or (4), a payment is received by a person in a taxation year out of or 
under the fund or plan, there shall be included in computing the 
income of that person for the year in respect thereof only that part 
of the payment that would, if the payment had been received by the 
taxpayer in the year out of or under the fund or plan, have been 
included by virtue of this section in computing the income of the 
taxpayer for the year. 

Definitions [s. 57]: “amount” — 248(1); “corporation” — 248(1), Interpretation Act 
35(1); “registered pension plan”, “superannuation or pension benefit” — 248(1): “taxa- 
tion year’ — 249; “taxpayer” — 248(1). 

Interpretation Bulletins [s. 57]: IT-499R: Superannuation or pension benefits. 


58. (1) Government annuities and like annuities — In deter- 
mining the amount that shall be included in computing the income 
of a taxpayer in respect of payments received by the taxpayer in a 
taxation year under contracts entered into before May 26, 1932 with 
the Government of Canada or annuity contracts like those issued 
under the Government Annuities Act entered into before that day 
with the government of a province or a corporation incorporated or 
licensed to carry on an annuities business in Canada, there may be 
deducted from the total of the payments received the lesser of 


(a) the total of the amounts that would have been so received if 
the contracts had continued in force as they were immediately 
before June 25, 1940, without the exercise of any option or con- 
tractual right to enlarge the annuity by the payment of additional 
sums or premiums unless those additional sums or premiums 
had been paid before that day, and 


(b) $5,000. 


Related Provisions: 58(3) — Limitation; 58(4) — Capital element. 


(2) Annuities before 1940 —In determining the amount that 
shall be included in computing the income of a taxpayer in respect 
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of payments received by the taxpayer in a taxation year under annu- 
ity contracts entered into after May 25, 1932, and before June 25, 
1940, with the Government of Canada or annuity contracts like 
those issued under the Government Annuities Act entered into dur- 
ing that period with the government of a province or a corporation 
incorporated or licensed to carry on an annuities business in Can- 
ada, there may be deducted from the total of the payments received 


the lesser of 


(a) the total of the amounts that would have been received under 
the contracts if they had continued in force as they were imme- 
diately before June 25, 1940, without the exercise of any option 
or contractual right to enlarge the annuity by the payment of ad- 
ditional sums or premiums unless such additional sums or pre- 
miums had been paid before that day, and 


(b) $1,200. 


Related Provisions: 58(3) — Limitation; 58(4) — Capital element. 


(3) Limitation — Where a taxpayer has received annuity payments 
in respect of which the taxpayer would otherwise be entitled to 
make deductions under both subsection (1) and subsection (2), 


(a) if the amount deductible under subsection (1) .is $1,200 or 
more, [the taxpayer] may not make a deduction under subsection 
(2); and 


(b) if the amount deductible under subsection (1) is less than 
$1,200, the taxpayer may make one deduction computed as 
though subsection (2) applied to all contracts entered into before 
June 25, 1940. 


Related Provisions: 58(4) — Capital element. 


(4) Capital element — The amount remaining after deducting 
from the total of the annuity payments to which this section applies 
received in a taxation year the deductions permitted by subsection 
(1), (2) or (3) shall be deemed to be the annuity payment in respect 
of which the capital element is deductible under paragraph 60(a). 


(5) Spouses [or common-law partners] — Where a taxpayer 
and the taxpayer’s spouse or common-law partner each received an- 
nuity payments in respect of which they may deduct amounts under 
this section, the amount deductible shall be computed as if their an- 
nuities belonged to one person and may be deducted by either of 
them or be apportioned between them in such manner as is agreed 
to by them or, in case of disagreement, as the Minister determines. 
History: Subsec. 58(5) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 er seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Subsec. 58(5) substituted by 1994, c. 7, Sch. VIII (1993, c. 24), s. 19, applicable after 

1992. Subsec. 58(5) formerly read: 
(5) Husband and wife — Where a husband and wife have each received annu- 
ity payments in respect of which they may make a deduction under this section, 
the amount deductible shall be computed as if their annuities belonged to one 
person and may be deducted by either of them or apportioned between them in 
such manner as may be agreed by them or, in case of disagreement, as the Min- 
ister may determine. 


(6) Pension benefits — This section does not apply to superan- 
nuation or pension benefits received out of or under a registered 
pension plan. 


(7) Enlargement of annuity — For the purpose of this section, 
an annuity shall be deemed to have been enlarged on or after June 
25, 1940, if what is payable under the contract has, at any such 
time, been increased whether by increasing the amount of each peri- 
odic payment, by increasing the number of payments or otherwise. 
Definitions [s. 58]: “amount”, “annuity”, “business”, “common-law partner” — 
248(1); “corporation” — 248(1), Interpretation Act 35(1); “Minister” — 248(1); “prov- 
ince” — Interpretation Act 35(1); “registered pension plan” — 248(1); “superannua- 
tion or pension benefit” — 248(1); “taxation year” — 249; “taxpayer” — 248(1). 


59. (1) Consideration for foreign resource property — 
Where a taxpayer has disposed of a foreign resource property, there 
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shall be included in computing the taxpayer’s income for a taxation 
year the amount, if any, by which 


(a) the portion of the taxpayer’s proceeds of disposition from the 
disposition of the property that becomes receivable in the year 


exceeds 
(b) the total of 


(i) all amounts each of which is an outlay or expense made or 
incurred by the taxpayer for the purpose of making the dispo- 
sition that was not otherwise deductible for the purposes of 
this Part, and 


(ii) where the property is a foreign resource property in re- 
spect of a country, the amount designated under this subpara- 
graph in prescribed form filed with the taxpayer’s return of 
income for the year in respect of the disposition. 
Related Provisions: 59(1.1) — Look-through rule for partnerships; 66.21(1)“cumu- 
lative foreign resource expense” F(a) — Amount under 59(1)(b)(ii); 72(2) — Election 
by legal representative and transferee re reserves; 87(2)(p) — Consideration for re- 
source property disposition; 96(1)(d)() — Partnerships — no deduction for resource 
expenses; 104(5.2) — Trusts — 21-year deemed disposition; 248(1)“foreign resource 
property” — Meaning of foreign resource property in respect of a country. 
History: Subsec. 59(1) amended by 2001, c. 17, subsec. 40(1), applicable to taxation 
years that begin after 2000. It formerly read: 
(1) Where a taxpayer has disposed of a foreign resource property, the amount, if 
any, by which the taxpayer’s proceeds of disposition therefrom exceed any out- 
lays or expenses made or incurred by the taxpayer for the purpose of making the 
disposition and that were not otherwise deductible for the purposes of this Part 
shall be included in computing the taxpayer’s income for a taxation year to the 
extent that the proceeds become receivable in that year. 


Interpretation Bulletins: IT-125R4: Dispositions of resource property. 


(1.1) Partnerships [look-through rule] — Where a taxpayer is 
a member of a partnership in a fiscal period of the partnership, the 
taxpayer’s share of the amount that would be included under sub- 
section (1) in respect of a disposition of a foreign resource property 
in computing the partnership’s income for a taxation year if the 
partnership were a person, the fiscal period were a taxation year, 
subsection (1) were read without reference to subparagraph 
(1)(b)(ii) and section 96 were read without reference to paragraph 
96(1)(d) is deemed to be proceeds of disposition that become re- 
ceivable by the taxpayer at the end of the fiscal period in respect of 
a disposition of the property by the taxpayer. 


Proposed Amendment — 59(1.1) 
Letter from Dept. of Finance, July 16, 2004: See under 53(1)(e). 
Related Provisions: 66.2(6) — Parallel rule for CCDE; 66.4(6) — Parallel rule for 
CCOGPE. 


History: Subsec. 59(1.1) added by 2001, c. 17, subsec. 40(1), applicable to fiscal peri- 
ods that begin after 2000. 


(2) Deduction under former section 64 in preceding 
year — There shall be included in computing a taxpayer's income 
for a taxation year any amount that has been deducted as a reserve 
under subsection 64(1), (1.1) or (1.2) of the Income Tax Act, chap- 
ter 148 of the Revised Statutes of Canada, 1952, in computing the 
taxpayer’s income for the immediately preceding taxation year. 


Related Provisions: 66(5) — Dealers; 85(1) — Transfer of property to corporation 
by shareholder, 85(2) — Transfer of property to corporation from partnership; 88 — 
Winding-up; 115(4) — Non-resident’s income earned on Canadian resource property. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(3), (3.1) [Repealed under former Act] 


Selected Cases [subsec. 59(3.1)]: De Luca v. MNR, [1991] 2 C.T.C. 243 (FCA) 
(Income from payment of balance of purchase price on transaction completed prior to 
1972 validly assessed in year of receipt). 


(3.2) Recovery of exploration and development ex- 
penses — There shall be included in computing a taxpayer’s in- 
come for a taxation year 


(a) any amount referred to in paragraph 66(12.4)(b); 
(b) any amount referred to in subsection 66.1(1); 
(c) any amount referred to in subsection 66.2(1); 
(c.1) any amount referred to in subsection 66.21(3); 
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(d) any amount referred to in subparagraph 66(10.4)(b)(ii); and 
(e) any amount referred to in paragraph 66(10.4)(c). 


Related Provisions: 66(5) — Dealers; 66.21(1)‘cumulative foreign resource ex- 
pense” B — Amount under 59(3.2)(c.1); 66.21(3) — Amount to be included in income: 


96(1)(d)(i) — Partnerships —no deduction for resource expenses; 104(5.2) — 
Trusts — 21-year deemed disposition; 110.6(1) — “investment income”; 
115(1)(a)(ii.1) — Non-resident’s taxable income earned in Canada; 125.11 — Re- 


source rate reduction 2003-06. 


History: Para. 59(3.2)(c.1) added by 2001, c. 17, subsec. 40(2), applicable to taxation 
years that begin after 2000. 


1.T. Application Rules: 29(11)(b)(iv); 29(12)(b)(iv) (undeducted expenses incurred 
before 1972). 


Interpretation Bulletins: IT-125R4: Dispositions of resource property. 


(3.3) Amounts to be included in income — There shall be in- 
cluded in computing a taxpayer’s income for a taxation year 


(a) 33'% of the total of all amounts, each of which is the stated 
percentage of 


(i) an amount that became receivable by the taxpayer after 
December 31, 1983 and in the year (other than an amount 
that would have been a Canadian oil and gas exploration ex- 
pense if it had been an expense incurred by the taxpayer at 
the time it became receivable), 


(ii) an amount that became receivable by the taxpayer after 
December 31, 1983 and in the year that would have been a 
Canadian oil and gas exploration expense described in para- 
graph (c) or (d) of the definition “Canadian exploration ex- 
pense” in subsection 66.1(6) in respect of a qualified tertiary 
oil recovery project if it had been an expense incurred by the 
taxpayer at the time it became receivable, or 


(iii) 30% of an amount that became receivable by the tax- 
payer in the year and in 1984 that would have been a Cana- 
dian oil and gas exploration expense (other than an expense 
described in paragraph (c) or (d) of the definition “Canadian 
exploration expense” in subsection 66.1(6) in respect of a 
qualified tertiary oil recovery project) incurred in respect of 
non-conventional lands if it had been an expense incurred by 
the taxpayer at the time it became receivable 


and in respect of which the consideration given by the taxpayer 
was a property (other than a share, depreciable property of a pre- 
scribed class or a Canadian resource property) or services the 
cost of which may reasonably be regarded as having been an 
expenditure that was added in computing the earned depletion 
base of the taxpayer or in computing the earned depletion base 
of a predecessor where the taxpayer is a successor corporation to 
the predecessor; 


(b) 33'3% of the total of all amounts, each of which is the stated 
percentage of an amount in respect of a disposition of deprecia- 
ble property of a prescribed class (other than a disposition of 
such property that had been used by the taxpayer to any person 
with whom the taxpayer was not dealing at arm’s length) of the 
taxpayer after December 11, 1979 and in the year, the capital 
cost of which was added in computing the earned depletion base 
of the taxpayer or of a person with whom the taxpayer was not 
dealing at arm’s length or in computing the earned depletion 
base of a predecessor where the taxpayer is a successor corpora- 
tion to the predecessor, that is equal to the lesser of 


(i) the proceeds of disposition of the property, and 


(ii) the capital cost of the property to the taxpayer, the person 
with whom the taxpayer was not dealing at arm’s length or 
the predecessor, as the case may be, computed as if no 
amount had been added thereto by virtue of paragraph 
21(1)(b) or subsection 21(3); 


(c) 33'3% of the total of all amounts, each of which is an amount 
in respect of a disposition of depreciable property of a pre- 
scribed class that is bituminous sands equipment (other than a 
disposition of such property that had been used by the taxpayer 
to any person with whom the taxpayer was not dealing at arm’s 
length) of the taxpayer after December 11, 1979 and before 
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1990 and in the year, the capital cost of which was added in 
computing the supplementary depletion base of the taxpayer or 
of a person with whom the taxpayer was not dealing at arm’s 
‘length or in computing the supplementary depletion base of a 
predecessor where the taxpayer is a successor corporation to the 
predecessor, that is equal to the lesser of | 


(i) the proceeds of disposition of the property, and 


(ii) the capital cost of the property to the taxpayer, the person 
with whom the taxpayer was not dealing at arm’s length or 
the predecessor, as the case may be, computed as if no 
amount had been added thereto by virtue of paragraph 
21(1)(b) or subsection 21(3); 


(d) 50% of the total of all amounts, each of which is an amount 
in respect of a disposition of depreciable property of a pre- 
scribed class that is enhanced recovery equipment (other than a 
disposition of such property that had been used by the taxpayer 
to any person with whom the taxpayer was not dealing at arm’s 
length) of the taxpayer after December 11, 1979 and before 
1990 and in the year, the capital cost of which was added in 
computing the supplementary depletion base of the taxpayer or 
of a person with whom the taxpayer was not dealing at arm’s 
length or in computing the supplementary depletion base of a 
predecessor where the taxpayer is a successor corporation to the 
predecessor, that is equal to the lesser of 


(1) the proceeds of disposition of the property, and 


(ii) the capital cost of the property to the taxpayer, the person 
with whom the taxpayer was not dealing at arm’s length or 
the predecessor, as the case may be, computed as if no 
amount had been added thereto by virtue of paragraph 
21(1)(b) or subsection 21(3); 


(€) 66°/3% of the total of all amounts, each of which is an amount 
that became receivable by the taxpayer after December 11, 1979 
and before 1990 and in the year and in respect of which the con- 
sideration given by the taxpayer was a property (other than a 
share or a Canadian resource property) or services the cost of 
which may reasonably be regarded as having been an expendi- 
ture in connection with an oil or gas well in respect of which an 
amount was included in computing the taxpayer’s frontier explo- 
ration base or in computing the frontier exploration base of a 
predecessor where the taxpayer is a successor corporation to the 
predecessor; and 


(f) 333% of the total of all amounts, each of which is the stated 
percentage of an amount that became receivable by the taxpayer 
after April 19, 1983 and in the year and in respect of which the 
consideration given by the taxpayer was a property (other than a 
share, depreciable property of a prescribed class or a Canadian 
resource property) or services the cost of which may reasonably 
be regarded as having been an expenditure that was included in 
computing the mining exploration depletion base of the taxpayer 
or in computing the mining exploration depletion base of a spec- 
ified predecessor of the taxpayer. 

Related Provisions: 66(5) — Dealers: 66.1(2) — Deduction for principal business 

corporation; 87(1.2) — Amalgamation — continuing corporation; 88(1.5) — Winding- 

up — Parent deemed continuation of subsidiary. 


Regulations: 1105 (classes in Schedule II are prescribed). 


(3.4) Definitions — For the purposes of this subsection and sub- 
section (3.3), 


“specified predecessor” of a taxpayer means a person who is a 
predecessor of 

(a) the taxpayer, or 

(b) a person who is a specified predecessor of the taxpayer; 


“stated percentage’”’ means 


(a) in respect of an amount described in paragraph (3.3)(a) or (f) 
that became receivable by a taxpayer, 


(i) 100% where the amount became receivable before July, 
1988, 
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(ii) 50% where the amount became receivable after June, 
1988 and before 1990, and 


(iii) 0% where the amount became receivable after 1989, and 


(b) in respect of the disposition described in paragraph (3.3)(b) 
of a depreciable property of a taxpayer, 


(i) 100% where the property was disposed of before July, 
1988, 


(ii) 50% where the property was disposed of after June, 1988 
and before 1990, and 


(iii) 0% where the property was disposed of after 1989; 


Related Provisions: 59(3.5) — Variation of stated percentage. 


“successor corporation” means a corporation that has at any time 
after November 7, 1969 acquired, by purchase, amalgamation, 
merger, Winding-up or otherwise (other than pursuant to an amalga- 
mation that is described in subsection 87(1.2) or a winding-up to 
which the rules in subsection 88(1) apply), from another person (in 
this subsection and subsection (3.3) referred to as the “predeces- 
sor’) all or substantially all of the Canadian resource properties of 
the predecessor in circumstances in which any of subsection 29(25) 
of the Income Tax Application Rules and subsections 66.7(1) and 
(3) to (5) apply to the corporation. 


(3.5) Variation of stated percentage — Notwithstanding the 
definition “stated percentage” in subsection (3.4), where 


(a) an amount became receivable by a taxpayer within 60 days 
after the end of 1989 in respect of a disposition of property or 
services, and 


(b) the person to whom the disposition was made is a corpora- 
tion that, before the end of 1989, had issued, or had undertaken 
to issue, a flow-through share and the corporation renounces 
under subsection 66(12.66), effective on December 31, 1989, an 
amount in respect of Canadian exploration expenses that in- 
cludes an expenditure in respect of the amount referred to in par- 
agraph (a), 


the stated percentage in respect of the amount described in para- 
graph (a) shall be 50%. 


(4) [Repealed under former Act] 


(5) Definition of “proceeds of disposition” — In this section, 
“proceeds of disposition” has the meaning assigned by section 54. 
History: Subsec. 59(5) amended by 2001, c. 17, s. 40(3), applicable to transactions 
and events that occur after December 23, 1998. It formerly read: 
(5) In this section, “disposition” and “proceeds of disposition” have the mean- 
ings assigned by section 54. 


Interpretation Bulletins: [T-125R4: Dispositions of resource property. 


(6) Definitions in regulations under section 65 — In this 
section, “bituminous sands equipment”, “Canadian oil and gas ex- 
ploration expense”, “earned depletion base”, “enhanced recovery 
equipment”, “frontier exploration base’, “mining exploration deple- 
tion base’, “non-conventional lands”, “qualified tertiary oil recov- 
ery project” and “supplementary depletion base” have the meanings 
assigned by regulations made for the purposes of section 65. 


Regulations [subsec. 59(6)]: Part XII (Reg. 1206(1) and others). 


Definitions [s. 59]: “amount” — 248(1); “bituminous sands equipment” — 59(6), 
Reg. 1206(1): “arm’s length” — 251(1); “Canada” — 255; “Canadian exploration ex- 
pense” — 66.1(6), 248(1); “Canadian oil and gas exploration expense” — 59(6), Reg. 
1206(1); “Canadian resource property” — 66(15), 248(1); “corporation” — 248(1), In- 
terpretation Act 35(1); “depreciable property” — 13(21), 248(1); “disposition” — 
248(1); “earned depletion base” — 59(6), Reg. 1202(1), Reg. 1205(1); “enhanced re- 
covery equipment” — 59(6), Reg. 1206(1); “fiscal period” — 249.1; “flow-through 


share”, “foreign resource property” — 66(15), 248(1); “foreign resource property in re- 
spect of a country” — 248(1); “frontier exploration base” — 59(6), Reg. 1207(2); 
“mining exploration depletion base” — 59(6), Reg. 1203(2), (3); “non-conventional 


lands” — 59(6), Reg. 1206(1); “oil or gas well” — 248(1); “person”, “prescribed” — 
248(1); “proceeds of disposition” — 54, 59(5); “property”, “share” — 248(1); “quali- 
fied tertiary oil recovery project” —59(6), Reg. 1206(1); “specified predecessor” — 
59(3.4); “stated percentage” — 59(3.4): “successor corporation” — 59(3.4); “supple- 
mentary depletion base” —59(6), Reg. 1212(2)}(4); “taxation year” — 249; “tax- 
payer’ — 248(1). 
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59.1 Involuntary disposition of resource property — Where 
in a particular taxation year an amount is deemed by subsection 
44(2) to have become receivable by a taxpayer as proceeds of dis- 
position described in paragraph (d) of the definition “proceeds of 
disposition” in section 54 of any Canadian resource property and 
the taxpayer elects, in the taxpayer’s return of income under this 
Part for the year, to have this section apply to those proceeds of 
disposition, 

(a) there shall be deducted in computing the taxpayer's income 

for the particular year such amount as the taxpayer may claim, 

not exceeding the least of, 


(i) the total of all those proceeds so becoming receivable in 
the particular year by the taxpayer to the extent that they 
have been included in the amount referred to in paragraph (a) 
of the description of F in the definition “cumulative Cana- 
dian development expense” in subsection 66.2(5) or in para- 
graph (a) of the description of F in the definition “cumulative 
Canadian oil and gas property expense” in subsection 66.4(5) 
in respect of the taxpayer, 


(ii) the amount required to be included in computing the tax- 
payer’s income for the particular year by virtue of paragraph 
59(3.2)(c), and 


(iii) the taxpayer’s income for the particular year determined 
without reference to this section; 


(b) the amount, if any, by which 
(i) the amount deducted under paragraph (a) 
exceeds 


(ii) the total of such of the Canadian exploration expenses, 
Canadian development expenses and Canadian oil and gas 
property expenses made or incurred by the taxpayer in the 
taxpayer’s ten taxation years immediately following the par- 
ticular year as were designated by the taxpayer in the tax- 
payer’s return of income for the year in which the expense 
was made or incurred, 


shall be included in computing the taxpayer’s income for the 
particular year and, notwithstanding subsections 152(4) and (5), 
such reassessment of the taxpayer’s tax, interest or penalties for 
any year shall be made as is necessary to give effect to such 
inclusion; and 


(c) any Canadian exploration expense, Canadian development 
expense or Canadian oil and gas property expense made or in- 
curred by the taxpayer and designated in the taxpayer’s return of 
income in accordance with subparagraph (b)(ii) shall (except for 
the purposes of subsections 66(12.1), (12.2), (12.3) and (12.5) 
and for the purpose of computing the taxpayer’s earned deple- 
tion base within the meaning assigned by regulations made for 
the purposes of section 65) be deemed not to be a Canadian ex- 
ploration expense, a Canadian development expense or a Cana- 
dian oil and gas property expense, as the case may be, of the 
taxpayer. 


Related Provisions: 66(18) — Members of partnerships. 


History: That portion of s. 59.1 preceding para. (a) substituted by 1994, c. 7, Sch. Il 
(1991, c. 49), s. 33, applicable with respect to amounts deemed to have become recelv- 
able in taxation years beginning after 1984. That portion formerly read: 


59.1 Involuntary disposition of resource property — Where in a particular 
taxation year an amount is deemed by subsection 44(2) to have become receiva- 
ble by a taxpayer as proceeds of disposition described in paragraph (d) of the 
definition “proceeds of disposition” in section 54 of any property described in 
subsection 59(1.1), (1.2) or (3.1) of the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952, and the taxpayer has filed a return of the tax- 
payer’s income for the year, as required by section 150, in which the taxpayer 
has elected to have this section apply in respect of those proceeds of disposition, 


Definitions [s. 59.1]: “amount” — 248(1); “Canadian development expense” — 
66.2(5), 248(1); “Canadian exploration expense” — 66.1(6), 248(1); “Canadian oil and 
gas property expense” — 66.4(5), 248(1); “Canadian resource property” — 66(15), 
248(1); “earned depletion base” — Reg. 1202(1), Reg. 1205(1); “Minister”, “property”, 
“regulations” — 248(1); “taxation year” — 249; “taxpayer” — 248(1). 


Interpretation Bulletins [s. 59.1]: IT-125R4: Dispositions of resource properties. 
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Income 


60. Other deductions — There may be deducted in computing a 
taxpayer’s income for a taxation year such of the following amounts 
as are applicable: 


(a) capital element of annuity payments — the capital ele- 
ment of each annuity payment included by virtue of paragraph 
56(1)(d) in computing the taxpayer’s income for the year, that is 
to say, 


(i) if the annuity was paid under a contract, an amount equal 
to that part of the payment determined in prescribed manner 
to have been a return of capital, and 


(ii) if the annuity was paid under a will or trust, such part of 

the payment as can be established by the recipient not to 

have been paid out of the income of the estate or trust; 
Related Provisions: 58(4) — Government and similar annuities; 94.2(11)(b), (c) — 
No application to foreign insurance policy of foreign investment entity; 110.6(1) — 
“investment income”; 147.4(4) — Deemed annuity on conversion of pension rights 
before 1997 to annuity contract commencing after age 69; 148(9)‘‘adjusted cost ba- 
sis’ K — Reduction in adjusted cost basis. See also at end of s. 60. 


Selected Cases [para. 60(a)]: Speerstra v. MNR, [1973] C.T.C. 179 (FCTD) 
(Payments to taxpayer under annuity contracts not refunds of capital). 


Regulations: 300 (prescribed manner). 


Interpretation Bulletins: IT-85R2: Health and welfare trusts for employees; IT- 
415R2: Deregistration of registered retirement savings plans (archived). 


1.T. Technical News: 25 (health and welfare trusts). 
Advance Tax Rulings: ATR-68: Structured settlement. 


(b) [spousal or child] support — the total of all amounts 
each of which is an amount determined by the formula 


A-(B+C) 
where 


A is the total of all amounts each of which is a support amount 
paid after 1996 and before the end of the year by the taxpayer 
to a particular person, where the taxpayer and the particular 
person were living separate and apart at the time the amount 
was paid, 

B is the total of all amounts each of which is a child support 
amount that became payable by the taxpayer to the particular 
person under an agreement or order on or after its com- 
mencement day and before the end of the year in respect of a 
period that began on or after its commencement day, and 


C is the total of all amounts each of which is a support amount 
paid by the taxpayer to the particular person after 1996 and 
deductible in computing the taxpayer’s income for a preced- 
ing taxation year; 

Related Provisions: 4(3) — Deductions applicable; 56(i)(b) — Parallel income in- 
clusion for recipient; 56(1)(c.2) Reimbursement of support payments; 56.1(4), 
60.1(4) — Definitions of “commencement day”, “support amount” and “‘child support 
amount”; 60.1(1), (2) — Payments to third parties; 60.1(3) — Payments made before 
agreement signed or court order made; 118(5) — No personal credits in respect of per- 
son to whom support paid; 146(1)“earned income’(f) — Amount under 60(b) reduces 
RRSP earned income; 212(1)(f) — No withholding tax on support paid to non-resident; 
252(3) — Extended meaning of “spouse” and “former spouse”; 257 — Formula cannot 
calculate to less than zero; Canada-U.S. Tax Treaty:Art. XVIII:6 — Exemptions for 
cross-border alimony and support. See additional Related Provisions and Definitions at 
end of s. 60. 


History: The description of B in para. 60(b) amended by 1998, c. 19, subsec. 99(1), 
applicable to amounts paid after 1996. That description formerly read: 


B is the total of all amounts each of which is a child support amount that be- 
came payable by the taxpayer to the particular person under an agreement or 
order on or after its commencement day and before the end of the year in 
respect of a period that began after its commencement day, and 


Para. 60(b) amended by 1997, c. 25, s. 10, applicable to amounts received after 1996. 
Para. (b) formerly read: 


(b) alimony payments — an amount paid by the taxpayer in the year as ali- 
mony or other allowance payable on a periodic basis for the maintenance of the 
recipient, children of the recipient or both the recipient and the children, if the 
taxpayer, because of the breakdown of the taxpayer’s marriage, was living sepa- 
rate and apart from the spouse or former spouse to whom the taxpayer was re- 
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quired to make the payment at the time the payment was made and throughout 
the remainder of the year and the amount was paid under a decree, order or judg- 
ment of a competent tribunal or under a written agreement; 


Para., 60(b) substituted for paras. (b) and (c) by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 20(1), applicable to amounts received under a decree, order or judgment of a 
competent tribunal or under a written agreement, with respect 19 a breakdown of a 
marriage occurring after 1992. Paras. (b) and (c) formerly read: 


(b) alimony payments — an amount paid by the taxpayer in the year, pursuant 
to a decree, order or judgment of a competent tribunal or pursuant to a written 
agreement, as alimony or other allowance payable on a periodic basis for the 
maintenance of the recipient thereof, children of the marriage, or both the recipi- 
ent and children of the marriage, if the taxpayer was living apart from, and was 
separated pursuant to a divorce, judicial separation or written separation agree- 
ment from, the taxpayer’s spouse or former spouse to whom the taxpayer was 
required to make the payment at the time the payment was made and throughout 
the remainder of the year; 


(c) maintenance payments — an amount paid by the taxpayer in the year, pur- 
suant to an order of a competent tribunal, as an allowance payable on a periodic 
basis for the maintenance of the recipient thereof, children of the recipient, or 
both the recipient and children of the recipient if, at the time the payment was 
made and throughout the remainder of the year, the taxpayer was living apart 
from the taxpayer’s spouse to whom the taxpayer was required to make the 
payment; 


Selected Cases [para. 60(b)]: Boucher v. R., [2005] 3 C.T.C. 2186 (TCC) (Desig- 
nation of account sufficient to give control of funds); Nistor v. R., [2004] 1 C.T.C. 2849 
(TCC) (“Custody” extended to child living in university dormitory); Fitzpatrick y. R., 
[2003] 4 C.T.C. 2350 (TCC) (Paternity agreement sufficient basis for deducting sup- 
port amounts); Foley v. R., [2000] 4 C.T.C. 2016 (TCC) (Lawyers can bind clients if 
properly authorized); Demey v. R., [2000] 2 C.T.C. 2026 (TCC) (No legal “custody” of 
adult children); Leer v. R., [1999] 2 C.T.C. 2477 (TCC) (Payment not periodic where 
even death would not affect liability to pay); Hak v. R., [1999] 1 C.T.C. 2633 (TCC) 
(Failure to mention that provision should apply to payments not fatal to deductibility); 
Paustian vy. Canada, [1995] 1 C.T.C. 2395 (TCC) (Entitlement to deduction under para. 
60(b) disqualifies deduction under s. 118); Burgess v. MNR, [1991] 1 C.T.C. 163 
(FCTD) (Exchange of solicitors’ letters not “written separation agreement”); Caston y. 
Canada, [1990] 1 C.T.C. 439 (FCTD) (Payments pursuant to oral agreement and pay- 
ments made after application adjourned sine die not deductible); McKimmon y. R.. 
[1990] 1 C.T.C. 109 (FCA) (Five annual maintenance payments not deductible; factors 
to be considered); Lariviére v. R., [1989] 1 C.T.C. 297 (FCA) (Three unequal annual 
maintenance payments, intended as alimentary pension for former spouse, deductible): 
Gagnon vy. R., [1986] 1 C.T.C. 410 (SCC) (Payments adjustable according to municipal 
and school taxes constituted an “allowance’’); Hanlin y. R., [1985] 1 C.T.C. 54 (FCTD) 
(Monthly and annual payments deductible as periodic payments); R. v. Taylor Estate, 
[1984] C.T.C. 244 (FCTD) (Payments to “spouse or former spouse” not deductible 
where marriage invalid); Ahern v. R., [1982] C.T.C. 362 (FCTD) (Payments made for 
benefit of child, not a child of the marriage, not deductible); R. y. Dorion, [1981] 
C.T.C. 136 (FCTD) (Lump sum in consideration for waiver of benefits under marriage 
contract not deductible); Lavoie v. R., [1979] C.T.C. 48 (FCTD) (Interest on sum owed 
to taxpayer by province, included in lump sum paid, not deductible); Hardtman v. R., 
[1977] C.T.C. 358 (FCTD) (Maintenance payments prior to separation agreement not 
deductible); R. v. Guay, [1977] C.T.C. 266 (FCA) (Payments for medical and other 
expenses paid directly to third parties for benefit of former spouse and children not 
deductible); R. v. Pascoe, [1975] C.T.C. 656 (FCA) (Payments of medical and educa- 
tional expenses on behalf of children not “allowance”); A.G. Can. v. Weaver, [1975] 
C.T.C. 646 (FCA) (Payments on account of mortgage and utility expenses not 
“allowance”). 
Regulations: 100(3)(d) (no source withholding on amount deductible under 60(b) 
where it is held back by employer). 
Interpretation Bulletins: IT-325R2: Property transfers after separation, divorce and 
annulment; IT-513R: Personal tax credits; IT-530R: Support payments. 
Forms: P102: Support payments (pamphlet); T1157: Election for child support pay- 
ments; T1158: Registration of family support payments. 

(c), (c.1) [Repealed] 
History: Para. 60(c) repealed by 1997, c. 25, s. 10, applicable to amounts received 
after 1996. Para. (c) formerly read: 


(c) maintenance — an amount paid by the taxpayer in the year as an allowance 
payable on a periodic basis for the maintenance of the recipient, children of the 
recipient or both the recipient and the children, if 


(i) at the time the amount was paid and throughout the remainder of the year 
the taxpayer was living separate and apart from the recipient, 
(ii) the taxpayer is the natural parent of a child of the recipient, and 
(iii) the amount was received under an order made by a competent tribunal 
in accordance with the laws of a province; 
Para. 60(c) substituted for para. (c.1) by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 
20(2), applicable with respect to orders made after 1992. Para. (c.1) formerly read: 


(c.1) idem — an amount paid by the taxpayer in the year, pursuant to an order 
made by a competent tribunal in accordance with the laws of a province, as an 
allowance payable on a periodic basis for the maintenance of the recipient 


S. 60(c), (c.1) 


thereof, children of the recipient, or both the recipient and children of the recipi- 
ent if 
(i) the order was made 
(A) after February 10, 1988, or 
(B) before February 11, 1988 and the taxpayer and the recipient jointly 


elected in writing before the end of the year to have this paragraph and 
paragraph 56(1)(c.1) apply with respect to the payment, 
(ii) at the time the payment was made and throughout the remainder of the 
year, the taxpayer was living apart from the recipient, and 
(iii) the taxpayer required to pay the amount is an individual of the opposite 
sex who 
(A) before the date of the order cohabited with the recipient in a conju- 
gal relationship, or 
(B) is the natural parent of a child of the recipient; 
Selected Cases [para. 60(c)]: MNR v. Hastie, [1974] C.T.C. 131 (FCTD) (Mort- 
gage payments, made to mortgagee, upon alimentary allowance for benefit of wife and 
children deductible). 
(c.2) repayment of support payments — an amount paid 
by the taxpayer in the year or one of the 2 preceding taxation 
years under a decree, order or judgment of a competent tribunal 
as a repayment of an amount included under paragraph 56(1)(b) 
or (c), or under paragraph 56(1)(c.1) (as it applies, in computing 
the taxpayer’s income for the year or a preceding taxation year, 
to decrees, orders and judgments made before 1993) to the ex- 
tent that it was not so deducted for a preceding taxation year; 
Related Provisions: 56(1)(c.2) — Parallel rule for other taxpayer; 146(1)“earned 
income’”(f) — Amount deducted under 60(c.2) reduces RRSP earned income. 
History: Para. 60(c.2) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 20(3), 
applicable to payments made after 1990. 
Interpretation Bulletins: IT-530R: Support payments. 


(d) interest on death duties — an amount equal to annual 
interest accruing within the taxation year in respect of succes- 
sion duties, inheritance taxes or estate taxes; 
Related Provisions: 4(3) — 
sions at end of s. 60. 
Interpretation Bulletins: IT-203: Interest on death duties (archived); IT-533: Inter- 
est deductibility and related issues. 
(ec) CPP/QPP contributions on self-employed earn- 
ings — '/2 of the lesser of 


(i) the total of all amounts each of which is an amount paya- 
ble by the taxpayer in respect of self-employed earnings for 
the year as a contribution under the Canada Pension Plan or 
under a provincial pension plan within the meaning assigned 
by section 3 of that Act, and 


(ii) the maximum amount of such contributions payable by 
the taxpayer for the year under the plan; 
Related Provisions: 118.7 — Credit for 16% of other half of contributions. 
History: Para. 60(e) added by 2001, c. 17, s. 41, applicable to 2001 er seg. 
(f) [Repealed under former Act] 


Proposed Addition — 60(f) _ 


(f) restrictive covenant — bad debt — all debts owing to 

a taxpayer that are established by the taxpayer to have become 

bad debts in the taxation year and that are in respect of an 

amount included because of the operation: of subsection 6(3.1) 

__ or 56.4(2) in computing the taxpayer’s income in a Breese 

taxation year; : 

Application: The July 18, 2005 draft legislation (Part 2 — technica, subsec. 10), 
will add para. 60(f), applicable after October 7, 2003. 

Technical Notes: New paragraph 60(f) provides a taxpayer with a deduction for a 

bad debt in respect of an amount that was receivable on a restrictive covenant and 


previously included in computing the taxpayer's income because of new section 56.4 
(or new subsection 6(3. DD 


Deductions applicable. See additional Related Provi- 


Related Provisions: se Bad debt recovered — inclusion in income. 


(g)-(h) [Repealed under former Act] 


(i) premium or payment under RRSP or RRIF — any 
amount that is deductible under section 146 or subsection 
147.3(13.1) in computing the income of the taxpayer for the 
year; 


Income Tax Act, Part I, Division B 


Related Provisions: 4(3)— Deductions applicable; 127.52(1)(a) — Limitation on 
deduction for minimum tax purposes; 146(5), (5.1), (6), (6.1), (8.2) — RRSP payments 
and premiums deductible; 152(6) — Reassessment. See additional Related Provisions 
at end of s. 60. 
History: Para. 60(i) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 20(4), 
applicable to 1992 et seq. Para. (i) formerly read: 
(i) premium or payment under RRSP — any amount that by virtue of section 
146 is deductible in computing the income of the taxpayer for the taxation year; 
Regulations: 100(3)(c) 
withholding). 
Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans. 
(j) transfer of superannuation benefits [to RRSP] — 
such part of the total of all amounts each of which is 


(payroll, deduction of RRSP contribution reduces source 


(i) a superannuation or pension benefit (other than any 
amount in respect of the benefit that is deducted in comput- 
ing the taxable income of the taxpayer for a taxation year 
because of subparagraph 110(1)(f)() or a benefit that is part 
of a series of periodic payments) payable out of or under a 
pension plan that is not a registered pension plan, attributable 
to services rendered by the taxpayer or a spouse or common- 
law partner or former spouse or common-law partner of the 
taxpayer in a period throughout which that person was not 
resident in Canada, and included in computing the income of 
the taxpayer for the year because of subparagraph 56(1)(a)(i), 
or 


(ii) an eligible amount in respect of the taxpayer for the year 
under section 60.01, subsection 104(27) or (27.1) or para- 
graph 147(10.2)(d), 


as 


(iii) is designated by the taxpayer in the taxpayer’s return of 


income under this Part for the year, and 


(iv) does not exceed the total of all amounts each of which is 
an amount paid by the taxpayer in the year or within 60 days 
after the end of the year 


(A) as a contribution to or under a registered pension plan 
for the taxpayer’s benefit, other than the portion thereof 
deductible under paragraph 8(1)(m) in computing the tax- 
payer’s income for the year, or 


(B) as a premium (within the meaning assigned by sub- 
section 146(1)) under a registered retirement savings plan 
under which the taxpayer is the annuitant (within the 
meaning assigned by subsection 146(1)), other than the 
portion thereof designated for a taxation year for the pur- 
poses of paragraph (1), 


to the extent that the amount was not deducted in computing 
the taxpayer’s income for a preceding taxation year; 


Related Provisions: 60(j.01) —Transfer of surplus; 60.2(1)— Refund of un- 
deducted past service AVCs; 104(27) — Pension benefits; 104(27.1) — DPSP benefits; 
127.52(1)(a) — Limitation on deduction for minimum tax purposes; 146(5) — Amount 
of RRSP premiums deductible; 146(6.1) —Recontribution of certain withdrawals; 
146(8.2) — Amount deductible; -147(10) — Amounts received taxable; 146(16) — 
RRSP deduction on transfer of funds; 147(10.2) — Single payment on retirement etc.; 
147(21) — Restriction re transfers; 147.1(3)(a) ——- Deemed registration; 147.3 — 
Transfer from RPP; 147.3(12) — Restriction re transfers; 204.2(1)(b)(i)(A) — Excess 
amount for a year in respect of RRSP; 212(1)(h)(iii.1) — Pension benefits; 252(3) — 
Extended meaning of “spouse” and “former spouse”. See additional Related Provisions 
and Definitions at end of s. 60. 


History: Para. 60(j) amended by 2000, c. 12, Sch. 2, s. 2, to replace “spouse” with 
“spouse or common-law partner’, applicable to 2001 er seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)*common-law 
partner’. 


Subpara. 60(j)(i) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 20(5), applica- 
ble after 1992. Subpara. (j)(i) formerly read: 


(i) a superannuation or pension benefit (other than any amount in respect of the 
benefit that is deducted in computing the taxable income of the taxpayer for a 
taxation year by reason of subparagraph 110(1)(f)(i) or a benefit that is part of a 
series of periodic payments) payable out of or under a pension plan that is not a 
registered pension plan, attributable to services rendered by the taxpayer or a 
spouse (in this subparagraph having the meaning assigned by subsection 
146(1.1)) or former spouse of the taxpayer in a period throughout which that 
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person was not resident in Canada, and included in computing the income of the 
taxpayer for the year by reason of subparagraph 56(1)(a)(i), or 


Subpara. 60(j)(ii) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 34(1), to substi- 
tute “under section 60.01, subsection 104(27)” for “pursuant to subsection 104(27)”, 
applicable to 1990 er seq. 


1.T. Application Rules: 40(3), 40(6). 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-528: Transfers of funds between registered plans. 


Advance Tax Rulings: ATR-31: Funding of divorce settlement amount from DPSP. 


G.01) transfer of surplus — such part of the total of all 
amounts each of which is an amount received by the taxpayer 
before March 28, 1988 that can reasonably be considered to be a 
payment in respect of the actuarial surplus under a defined bene- 
fit provision (within the meaning assigned by subsection 
147.1(1)) of a registered pension plan and that is included in 
computing the income of the taxpayer for the year by virtue of 
subparagraph 56(1)(a)(i) (other than any portion thereof de- 
ducted by the taxpayer under subsection 60.2(1) in computing 
the taxpayer’s income for the year) as 


(i) is designated by the taxpayer in the taxpayer’s return of 
income under this Part for the year, and 


(ii) does not exceed the total of all amounts each of which is 
an amount paid by the taxpayer in the year or within 60 days 
after the end of the year 


(A) as a contribution to or under a registered pension plan 
for the taxpayer’s benefit, other than the portion thereof 
deductible under paragraph (j) or (j.1) or 8(1)(m) of this 
Act or paragraph 8(1)(m.1) of the Income Tax Act, chap- 
ter 148 of the Revised Statutes of Canada, 1952, in com- 
puting the taxpayer’s income for the year, or 


(B) as a premium (within the meaning assigned by sub- 
section 146(1)) under a registered retirement savings plan 
under which the taxpayer is the annuitant (within the 
meaning assigned by subsection 146(1)), other than the 
portion thereof that has been designated for the purposes 
of paragraph (j), (j.1) or (1), 
to the extent that it was not deducted in computing the tax- 
payer’s income for a preceding taxation year; 
Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-528: Transfers of funds between registered plans. 


Forms: T2 SCH 15: Deferred income plans. 


(§j.02) payment to registered pension plan [pre-April 
1988 agreements] — an amount equal to the lesser of 


(i) the total of 


(A) all contributions made in the year by the taxpayer to 
registered pension plans in respect of eligible service of 
the taxpayer before 1990 under the plans, where the tax- 
payer was obliged under the terms of an agreement in 
writing entered into before March 28, 1988 to make the 
contributions, and 


(B) all amounts each of which is an amount paid in the 
year by the taxpayer to a registered pension plan as 


(I) a repayment under a prescribed statutory provision 
of an amount received from the plan that was included 
under subsection 56(1) in computing the taxpayer’s in- 
come for a taxation year ending before 1990, where 
the taxpayer was obliged as a consequence of a written 
election made before March 28, 1988 to make the re- 
payment, or 

(II) interest in respect of a repayment referred to in 
subclause (1), 


other than the portion of that total that is deductible under 
paragraph 8(1)(m) or paragraph (j.03) in computing the tax- 
payer’s income for the year, and 

(11) the total of all amounts each of which is an amount paid 
out of or under a registered pension plan as part of a series of 
periodic payments and included under subsection 56(1) in 


S. 60(j.1)(ii)(A) 


computing the taxpayer’s income for the year, other than the 
portion of that total that can reasonably be considered to have 
been designated by the taxpayer for the purpose of paragraph 
G.2); 
Related Provisions: 60(j.04)— Repayments of post-198° pension benefits; 
127.52(1)(a) — Limitation on deduction for minimum tax purposes. 


History: Para. 60(j.02) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 20(6), 
applicable to 1990 et seq. 


Regulations: 6503 (prescribed statutory provisions for 60(j.02)(1)(B)(1)). 


(.03) repayments of pre-1990 pension benefits — an 
amount equal to the lesser of 


(1) the total of all amounts each of which is an amount paid in 
the year or a preceding taxation year by the taxpayer to a 
registered pension plan that was not deductible in computing 
the taxpayer’s income for a preceding taxation year and that 
was paid as 


(A) a repayment under a prescribed statutory provision of 
an amount received from the plan that was included under 
subsection 56(1) in computing the taxpayer’s income for 
a taxation year ending before 1990, or 


(B) interest in respect of a repayment referred to in clause 
(A), and 


(ii) the amount, if any, by which $3,500 exceeds the amount 
deducted under paragraph 8(1)(m) in computing the tax- 
payer’s income for the year; 


Related Provisions: 60(j.02)—Payments to registered 
127.52(1)(a) — Limitation on deduction for minimum tax purposes. 


History: Para. 60(j.03) added by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 20(6), 
applicable to 1991 et seg. 


pension plan; 


Regulations: 6503 (prescribed statutory provisions for 60(j.03)(i)(A)). 


(j.04) repayments of post-1989 pension benefits — the 
total of all amounts each of which is an amount paid in the year 
by the taxpayer to a registered pension plan as 


(i) a repayment under a prescribed statutory provision of an 
amount received from the plan that 


(A) was included under subsection 56(1) in computing the 
taxpayer's income for a taxation year ending after 1989, 
and 


(B) can reasonably be considered not to have been desig- 
nated by the taxpayer for the purpose of paragraph (j.2), 
or 


(ii) interest in respect of a repayment referred to in subpara- 
graph (i), 
except to the extent that the total was deductible under para- 
graph 8(1)(m) in computing the taxpayer’s income for the year; 
Related Provisions: 
purposes. 


History: Para. 60.04) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 20(6), 
applicable to 1990 et seq. 


127.52(1)(a) — Limitation on deduction for minimum tax 


Regulations: 6503 (prescribed statutory provisions for 60(j.04)(i)). 


(j.1) transfer of retiring allowances [to RRSP] — such 
part of the total of all amounts each of which is an amount paid 
to the taxpayer by an employer, or under a retirement compensa- 
tion arrangement to which the employer has contributed, as a 
retiring allowance and included in computing the taxpayer’s in- 
come for the year by virtue of subparagraph 56(1)(a)(ii) or para- 
graph 56(1)(x) as 


(i) is designated by the taxpayer in the taxpayer’s return of 
income under this Part for the year, 


(ii) does not exceed the amount, if any, by which the total of 


(A) $2,000 multiplied by the number of years before 1996 
during which the employee or former employee in respect 
of whom the payment was made (in this paragraph re- 
ferred to as the “retiree”) was employed by the employer 
or a person related to the employer, and 
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(B) $1,500 multiplied by the number by which the num- 
ber of years before 1989 described in clause (A) exceeds 
the number that can reasonably be regarded as the 
equivalent number of years before 1989 in respect of 
which employer contributions under either a pension plan 
or a deferred profit sharing plan of the employer or a per- 
son related to the employer had vested in the retiree at the 
time of the payment 


exceeds the total of 


(C) all amounts deducted under this paragraph in respect 
of amounts paid before the year in respect of the retiree 


(1) by the employer or a person related to the em- 
ployer, or 

(Il) under a retirement compensation arrangement to 
which the employer or a person related to the em- 
ployer has contributed, 


(C.1) all other amounts deducted under this paragraph for 
the year in respect of amounts paid in the year in respect 
of the retiree 


(I) by a person related to the employer, or 


(11) under a retirement compensation arrangement to 
which a person related to the employer has contrib- 
uted, and 


(D) all amounts deducted under paragraph (t) in comput- 
ing the retiree’s income for the year in respect of a retire- 
ment compensation arrangement to which the employer 
or a person related to the employer has contributed, and 


(iii) does not exceed the total of all amounts each of which is 
an amount paid by the taxpayer in the year or within 60 days 
after the end of the year in respect of the amount so 
designated 


(A) as a contribution to or under a registered pension 
plan, other than the portion thereof deductible under para- 
graph (j) or 8(1)(m) in computing the taxpayer’s income 
for the year, or 


(B) as a premium (within the meaning assigned by section 
146) under a registered retirement savings plan under 
which the taxpayer is the annuitant (within the meaning 
assigned by section 146), other than the portion thereof 
that has been designated for the purposes of paragraph (j) 
or (1), 


to the extent that it was not deducted in computing the tax- 
payer’s income for a preceding taxation year 


and for the purposes of this paragraph, “person related to the 
employer” includes 


(iv) any person whose business was acquired or continued by 
the employer, and 


(v) a previous employer of the retiree whose service there- 
with is recognized in determining the retiree’s pension 
benefits; 


Related Provisions: 60(j.01) —Transfer of surplus; 127.52(1)(a) [repealed] — 
Limitation on deduction for minimum tax purposes; 146(5) — Amount of RRSP pre- 
miums deductible; 146(6.1) — Recontribution of certain withdrawals; 147.3 — Trans- 
fer from RPP; 204.2(1)(b)(i)(A) — Excess amount in respect of RRSP. See also at end 
of s. 60. 


History: Cl. 60(j.1)(ii)(A) amended by 1996, c. 21, s. 13, applicable to 1996 et seq. 
The clause formerly read: 


(A) $2,000 muitiplied by the number of years during which the employee or 
former employee in respect of whom the payment was made (in this paragraph 
referred to as the “retiree”) was employed by the employer or a person related to 
the employer, and ; 


That portion of para. 60(j.1) between cls. (i1)(B) and (ii)(A) substituted by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 34(2), applicable to 1990 et seq., except that where a 
taxpayer so elects in the taxpayer’s return of income under Part I for the 1990 taxation 
year, 


(a) the amendment shall not apply in respect of the taxpayer for that year, and 


(b) the expression “amount paid to the taxpayer” in para. 60(j.1) shall be read as 
“amount paid before July 14, 1990 to the taxpayer” for that year. 


Part I, Division B 


That portion formerly read: 
exceeds the total of 


(C) all amounts deducted under this paragraph in respect of amounts paid 
before the year in respect of the retiree by the employer or a person related 
to the employer, or under a retirement compensation arrangement to which 
the employer or the person has contributed, and 
(D) all amounts deducted under paragraph (t) in computing the retiree’s in- 
come for the year, and 
(iii) does not exceed the total of all amounts each of which is an amount paid by 
the taxpayer in the year or within 60 days after the end of the year 


Regulations: 100(3)(c) (no source withholding where amount is paid by employer 

directly to RRSP). 

Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 

plans; IT-337R4: Retiring allowances. 

1.T. Technical News: 7 (retiring allowances); 19 (Retiring allowances — clarifica- 

tion to Interpretation Bulletin IT-337R3 — (d): Deductions at source); 20 (retiring al- 

lowances — effect of re-employment or employment with affiliate). 

Advance Tax Rulings: ATR-12: Retiring allowance: ATR-48: Transfer of retiring 

allowance to an RRSP. 

Forms: NRTAI: Authorization for non-resident tax exemption; RC4157: Employers’ 

Guide — Filing the T4A Slip and Summary Form, 
(j.2) transfer to spousal RRSP [before 1995] — for taxa- 
tion years ending after 1988 and before 1995, such part of the 
total of all amounts (other than amounts paid out of or under a 
registered retirement savings plan or a registered retirement in- 
come fund that by reason of section 254 are considered to be 
amounts paid out of or under a registered pension plan) paid on 
a periodic basis out of or under a registered pension plan or a 
deferred profit sharing plan and included, by reason of subsec- 
tion 56(1), in computing the taxpayer’s income for the year as 


(i) is designated by the taxpayer in the taxpayer’s return of 
income under this Part for the year, and 


(ii) does not exceed the least of 
(A) $6,000, 


(B) the amount, if any, by which that total exceeds the 
part of that total designated for the year for the purposes 
of paragraph (j) of this Act or deducted under paragraph 
60(k) of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, in computing the taxpayer’s in- 
come for the year, and 


(C) the total of all amounts each of which is paid by the 
taxpayer in the year or within 60 days after the end of the 
year as a premium (within the meaning assigned by sub- 
section 146(1)) under a registered retirement savings plan 
under which the taxpayer’s spouse or common-law part- 
ner (or, where the taxpayer died in the year or within 60 
days after the end of the year, an individual who was the 
taxpayer’s spouse or common-law partner immediately 
before the death) is the annuitant (within the meaning as- 
signed by subsection 146(1)), to the extent that the 
amount was not deducted in computing the taxpayer’s in- 
come for a preceding taxation year; 

Related Provisions: 60(j.02) — Payment to registered pension plan; 60(j.04) — 

Repayments of post-1989 pension benefits; 118(3)— Pension income credit; 

127.52(1)(a) [repealed] — Limitation on deduction for minimum tax purposes; 


146(1) — “earned income”; 146(5.1) — Amount of spousal RRSP premiums deducti- 
ble: 146(8.3) — Spousal RRSP payments; 146(16) — RRSP — deduction on transfer 
of funds; 146.3(5.1) — Amount included in income; 147(21) — Restriction re trans- 


fers; 147.1(3)(a) — Deemed registration; 147.3(12)(b)(i) — RPP — restriction re trans- 
fers; 204.2(1)(b)(i)(A) — Excess amount in respect of RRSP; 212(1)(h)(ii.1)(B), 
212(1)(m)(ii) — Exemption on payment to non-resident. 


History: Para. 60(j.2) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seg., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner’. 

Cl. 60(j.2)Gi)(C) substituted by 1994, c. 21, subsec. 26(1), applicable to 1992 er seq. 
That cl. formerly read: 


(C) the total of all amounts each of which is an amount paid by the taxpayer in 
the year or within 60 days after the end of the year as a premium (within the 
meaning assigned by subsection 146(1)) under a registered retirement savings 
plan under which the taxpayer’s spouse is the annuitant (within the meaning as- 
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signed by subsection 146(1)), to the extent that the amount was not deducted in 
computing the taxpayer’s income for a preceding taxation year; 
Interpretation Bulletins: IT-307R4: Spousal or common-law partner registered re- 
tirement savings plans. 


(k) [Repealed under former Act] 


(l) transfer of refund of premium under RRSP [on 
death] — the total of all amounts each of which is an amount 
paid by or on behalf of the taxpayer in the year or within 60 days 
after the end of the year (or within such longer period after the 
end of the year as is acceptable to the Minister) 


(i) as a premium under a registered retirement savings plan 
under which the taxpayer is the annuitant, 


(ii) to acquire, from a person licensed or otherwise author- 
ized under the laws of Canada or a province to carry on in 
Canada an annuities business, an annuity 


(A) under which the taxpayer is the annuitant 


Proposed Amendment — 60(I)(ii)(A) 
[Former proposed amendment to 60(1)(i)(A) is now 60.011 — 
irr CS 


_____ Possible Future Amendment — 60(I)(ii)(A) 

Federal budget, Supplementary Information, February 23, 2005: Registered 
Retirement Savings Plans and Registered Retirement Income Funds 

Currently, financially-dependent children with mental or physical infirmities are eligi- 
ble to receive, on a tax-deferred basis, a deceased parent’s (or in the case of a child that 
is financially dependent on a grandparent, the deceased grandparent’s) proceeds from a 
registered retirement savings plan (RRSP) or a registered retirement income fund 
(RRIF) if the funds are transferred to the child’s RRSP or are used to purchase a life 
annuity. The Committee [Technical Advisory Committee on Tax Measures for Persons 
with Disabilities; see under 118.3(1) — ed.] recommended that the Government review 
these rules in order to allow more flexibility in respect of a. ed’s RRSP or RRIF 
proceeds left to a financially-dependent child or grandchild sability and, in 
particular, that the use of a discretionary trust be permit imstances. The 
Government will review the tax rules in this area with a vi ‘iding more flexi- 
bility where appropriate. 


(I) for the taxpayer’s life, or for the lives jointly of the 
taxpayer and the taxpayer’s spouse or common-law 
partner either without a guaranteed period, or with a 
guaranteed period that is not greater than 90 years mi- 
nus the lesser of the age in whole years of the taxpayer 
and the age in whole years of the taxpayer’s spouse or 
common-law partner at the time the annuity was ac- 
quired, or 


(If) for a term equal to 90 years minus the age in 
whole years of the taxpayer or the age in whole years 
of the taxpayer’s spouse or common-law partner, at 
the time the annuity was acquired, or 


(B) under which the taxpayer, or a trust under which the 
taxpayer is the sole person beneficially interested in 
amounts payable under the annuity, is the annuitant for a 
term not exceeding 18 years minus the age in whole years 
of the taxpayer at the time the annuity was acquired 


Proposed Amendment — 60(I)(ii)(B) 
(B) under which the taxpayer is the annuitant for a term © 
not exceeding 18 years minus the age in whole years of 
_ the taxpayer at the time the annuity was acquired _ 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. A), 
will amend cl. 60(1)(ii)(B) to read as above, applicable after 1988. (See 60.011.) 


Technical Notes: In circumstances where an individual has received (or is deemed 
to have received) certain taxable lump sum amounts from a registered retirement sav- 
ings plan, a registered retirement income fund or a registered pension plan, paragraph 
60(1) allows the individual to claim an offsetting deduction for qualifying payments 
(not exceeding the amounts so received) made by or on behalf of the individual. 


Tf the individual is a minor and the taxable amount is received as a consequence of 
the death of a parent or grandparent on whom the minor was financially dependent, a 
payment made to acquire an immediate annuity payable for a fixed term not exceed- 
ing 18 years minus the age of the minor at the time of acquisition is a qualifying 
payment for the purpose of paragraph 60(1). Clause 60(1)(i)(B) requires that the an- 
Nuitant under the annuity be either the minor or a trust under which the minor is the 
sole person beneficially interested in amounts payable under the annuity. 


S. 60())(v)(B.DdUD 


Clause 60(1)(Gi)(B) is amended to require that the minor be the annuitant under the 
annuity. This is consequential to the introduction of new section 60.011 which, 
among other things, allows this requirement in paragraph 60(1) to be disregarded, if 
the annuitant under the term annuity is a trust under which the minor is the sole 
person beneficially interested in amounts payable under the annuity. Section 60.011 
also provides that, in determining if the minor is the sole persor beneficially inter- 
ested in amounts payable under the annuity, any right of a person to receive an 
amount from the trust only on or after the death of the minor is to be disregarded. 
Section 60.011 also introduces a requirement, applicable with respect to annuities 
acquired after 2005, that the annuity provide for commutation on the death of the 
minor. (Refer to the explanatory notes to new section 60.011 for further details.) 


This amendment applies after 1988, which reflects the effective date of the amend- 
ment to paragraph 60(1) allowing a trust to be named as the annuitant. 


that does not provide for any payment thereunder except 
(C) the single payment by or on behalf of the taxpayer, 
(D) annual or more frequent periodic payments 


(I) beginning not later than one year after the date of 
the payment referred to in clause (C), and 


(II) each of which is equal to all other such payments 
or not equal to all other such payments solely because 
of an adjustment that would, if the annuity were an 
annuity under a retirement savings plan, be in accor- 
dance with subparagraphs 146(3)(b)(iii) to (v), and 


(E) payments in full or partial commutation of the annuity 
and, where the commutation is partial, 


(I) equal annual or more frequent periodic payments 
thereafter, or 


(II) annual or more frequent periodic payments there- 
after that are not equal solely because of an adjustment 
that would, if the annuity were an annuity under a re- 
tirement savings plan, be in accordance with subpara- 
graphs 146(3)(b)(ii1) to (v), 


or 


(iii) to a carrier as consideration for a registered retirement 
income fund under which the taxpayer is the annuitant 


where that total 


(iv) is designated by the taxpayer in the taxpayer’s return of 
income under this Part for the year, 


(v) does not exceed the total of 


(A) the amount included in computing the taxpayer’s in- 
come for the year as a refund of premiums out of or under 
a registered retirement savings plan under which the tax- 
payer’s spouse or common-law partner was the annuitant, 


(B) the amount included in computing the taxpayer’s in- 
come for the year as a refund of premiums out of or under 
a registered retirement savings plan where the taxpayer 
was dependent by reason of physical or mental infirmity 
on the annuitant under the plan, 


(B.01) the amount included in computing the taxpayer’s 
income for the year as a payment (other than a payment 
that is part of a series of periodic payments or that relates 
to an actuarial surplus) received by the taxpayer out of or 
under a registered pension plan as a consequence of the 
death of an individual of whom the taxpayer was a child 
or grandchild, if the taxpayer was, immediately before the 
death, financially dependent on the individual for support 
because of mental or physical infirmity, 


(B.1) the least of 


(1) the amount paid by or on behalf of the taxpayer to 
acquire an annuity that would be described in subpara- 
graph (ii) if that subparagraph were read without refer- 
ence to clause (A) thereof, 


(II) the amount (other than any portion of it that is in- 
cluded in the amount determined under clause (B), 
(B.01) or (B.2)) that is included in computing the tax- 
payer’s income for the year as 
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1. a payment (other than a payment that is part of a 
series of periodic payments or that relates to an ac- 
tuarial surplus) received by the taxpayer out of or 
under a registered pension plan, 


2. a refund of premiums out of or under a regis- 
tered retirement savings plan, or 


3. a designated benefit in respect of a registered re- 
tirement income fund (in this clause having the 
meaning assigned by subsection 146.3(1)) 


as a consequence of the death of an individual of 
whom the taxpayer is a child or grandchild, and 


(III) the amount, if any, by which the amount deter- 
mined for the year under subclause (II) in respect of 
the taxpayer exceeds the amount, if any, by which 


1. the total of all designated benefits of the tax- 
payer for the year in respect of registered retire- 
ment income funds 


exceeds 


2. the total of all amounts that would be eligible 
amounts of the taxpayer for the year in respect of 
those funds (within the meaning that would be as- 
signed by subsection 146.3(6.11) if the taxpayer 
were described in paragraph (b) thereof), and 


(B.2) all eligible amounts of the taxpayer for the year in 
respect of registered retirement income funds (within the 
meaning assigned by subsection 146.3(6.11)), 


and, where the amount is paid by a direct transfer from the 
issuer of a registered retirement savings plan or a carrier of a 
registered retirement income fund, 


(C) the amount included in computing the taxpayer’s in- 
come for the year as a consequence of a payment de- 
scribed in subparagraph 146(2)(b)(ii), and 


(D) the amount, if any, by which 


(1) the amount received by the taxpayer out of or under 
a registered retirement income fund under which the 
taxpayer is the annuitant and included because of sub- 
section 146.3(5) in computing the taxpayer’s income 
for the year 


exceeds 


(II) the amount, if any, by which the minimum amount 
(within the meaning assigned by subsection 146.3(1)) 
under the fund for the year exceeds the total of all 
amounts received out of or under the fund in the year 
by an individual who was an annuitant under the fund 
before the taxpayer became the annuitant under the 
fund and that were included because of subsection 
146.3(5) in computing that individual’s income for the 
year, and 


(vi) was not deducted in computing the taxpayer’s income 
for a preceding taxation year; 


Related Provisions: 56(1)(d.2) — Income inclusion; 60(j) — Transfer of superannu- 
ation benefits; 60.011(3)— Application of 60(I)\(ii) to qualifying trust annuity; 
70(3.1)(a) — “Rights or things” treatment on death; 75.2 — Treatment of qualifying 
trust annuity payout or on death; 104(27)(e) — Where pension benefit paid to trust as a 
consequence of death; 127.52(1)(a) — Minimum tax — adjusted taxable income deter- 
mined; 146(1.1) — Where child presumed not financially dependent for 60(1)(v)(B.01); 
146(2), (3) — Acceptance of plan for registration; 146(5) — Amount of RRSP premi- 
ums deductible; 146(6.1)—Recontribution of certain withdrawals; 146(8.1) — 
RRSP — deemed receipt of refund of premiums; 146(8.2) — RRSP — amount deduct- 
ible; 146(16)(d) — RRSP — transfer of funds; 146(21) — Transfer from prescribed 
provincial pension plan; 146.3(5.1)—— Amount included in income; 146.3(6.11) — 
Transfer of designated benefit; 147.3 — Transfer from RPP; 148(1)(e) — Amounts in- 
cluded in computing policyholder’s income; 204.2(1)(b)(i)(A) — Excess amount for a 
year in respect of RRSP; 212(1)(q)(i)(B) — Exemption from non-resident withholding 
tax; 248(8) — Occurrences as a consequence of death; 252(3) — Extended meaning of 
“spouse”. See also at end of s. 60. 


Income Tax Act, Part I, Division B 


History: Clause 60(1)(v)(B.01) added, the opening words of — subclause 
60(1)(v)(B.1)(IL) amended, by 2003, c. 15, subsecs. 71(1), (2), applicable in respect of 
deaths that occur after 2002. The opening words formerly read: 


(II) the amount (other than any portion thereof included in the amount deter- 
mined under clause (B) or (B.2)) included in computing the taxpayer’s income 
for the year as 


Para. 60(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or 
common-law partner”, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)*common-law partner”. 


The opening words of para. 60(1) amended by 2000, c. 19, s. 7, applicable to 1999 er 
seq. and, where an amount is included in computing a taxpayer's income for a taxation 
year as a result of an election under subsec. 42(4) of the amending legislation (see the 
amendment to 146(1)“refund of premiums”(b)), para. 60(1) shall apply to the taxpayer 
for the year and each subsequent taxation year that ends before 1999 as if 


(a) the words “‘in the year or within 60 days after the end of the year” in that para. 
were read as “in the period that begins at the beginning of the year and ends on 
February 29, 2000 or on such later day as is acceptable to the Minister”; and 


(b) subpara. 60(1)(iv) were read as follows: 


(iv) is designated in prescribed form filed with the Minister before May 
2000 (or before such later day as is acceptable to the Minister), 


The portion formerly read: 


(I) the total of all amounts each of which is an amount paid by or on behalf of the 
taxpayer in the year or within 60 days after the end of the year 


Cls. 60(1)(ii)(A) and (B) amended by 1998, c. 19, subsec. 99(2), applicable to 1989 et 
seq.. The cls. formerly read: ; 


(A) under which the taxpayer is the annuitant 


(1) for the taxpayer’s life, or for the lives jointly of the taxpayer and the 
taxpayer’s spouse either with a guaranteed period that is not greater than 90 
years minus the age of the taxpayer or the age of the taxpayer’s spouse, at 
the time of its acquisition or without a guaranteed period, or 


(II) for a term of years equal to 90 minus the age of the taxpayer or the age 
of the taxpayer’s spouse, at the time of its acquisition, or 


(B) under which the taxpayer, or a trust under which the taxpayer is the sole 
person beneficially interested in all amounts payable under the annuity, is the 
annuitant for a term of years not exceeding 18 minus the age of the taxpayer at 
the time of its acquisition 


The opening words of cl. 60(1)(v)(B.1) substituted, subcl. (B.1)(II) substituted, and 
subcl. (III) added, by 1994, c. 21, subsecs. 26(2), (3), applicable to 1993 er seg. The 
opening words of cl. (B.1) and subcl. (II) formerly read: 


(B.1) the lesser of 


(II) the amount (other than any portion thereof included in the amount deter- 
mined under clause (B)) included in computing the taxpayer’s income for the 
year as a payment (other than a payment that is part of a series of periodic pay- 
ments or that relates to an actuarial surplus) received by the taxpayer out of or 
under a registered pension plan, or as a refund of premiums out of or under a 
registered retirement savings plan, as a consequence of the death of an indivi- 
dual, where the taxpayer is a child or grandchild of the individual, and 


Cl. 60(1)(v)(B.2) substituted by 1994, c. 21, subsec. 26(4), applicable to 1993 et seg.; 
and subpara. 60(1)(v) shall apply to a taxpayer for the 1992 taxation year as if it were 
read without reference to cl. (B.2), unless the taxpayer otherwise elects by notifying the 
Minister of National Revenue in writing. That cl. formerly read: 


(B.2) the amount included in computing the taxpayer’s income for the year that 
was received by the taxpayer, as a consequence of the death of the taxpayer’s 
spouse, out of or under a provincial pension plan prescribed for the purposes of 
paragraph (v), 
Cl. 60()(v)(D) substituted by 1994, c. 21, subsec. 26(5), applicable to 1993 et seq. 
except that, for the 1993 to 1996 taxation years, subcl. 60(1)(v)(D)(I) shall be read as 
follows: 


(I) the amount received by the taxpayer out of or under a registered retirement 
income fund under which the taxpayer is the annuitant (or, where the taxpayer’s 
spouse died before 1993, under which the spouse was the annuitant) and in- 
cluded because of subsection 146.3(5) in computing the taxpayer’s income for 
the year 


Cl. 60(1)(v)(D) formerly read: 


(D) the portion of the amount received by the taxpayer out of or under a regis- 
tered retirement income fund and included in computing the taxpayer’s income 
for the year by virtue of subsection 146.3(5) that exceeds the minimum amount 
(within the meaning assigned by subsection 146.3(1)) required to be paid to the 
annuitant in the year under that fund, and 


Subcl. 60(1)(ii)(A)(1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 20(7), 
applicable after 1992. That subcl. formerly read: 
(I) for the taxpayer’s life, or for the lives jointly of the taxpayer and the tax- 
payer’s spouse (in this paragraph having the meaning assigned’ by subsection 
146(1.1)), either with a guaranteed period that is not greater than 90 years minus 
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the age of the taxpayer or the age of the taxpayer’s spouse, at the time of its 
acquisition or without a guaranteed period, or 


Cls. 60()\Gi)(D) and (E) amended by the said c. 7, subsec. 20(8), applicable to 1990 et 
seg. Those cls. formerly read: 


(D) equal annual or more frequent periodic payments commencing not later than 
one year after the date of the payment referred to in clause (C), and 


(E) payments in full or partial commutation of the annuity and, where the com- 
mutation is partial, equal annual or more frequent periodic payments thereafter, 


Cl. 60(1)(v)(B.2) added by 1994, c. 7, Sch. Il (1991, c. 49), subsec. 34(3), applicable to 
1990 ef seq. 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-307R4: Spousal or common-law partner registered retirement savings plans; 
IT-SOOR: RRSPs — death of an annuitant; IT-517R: Pension tax credit (archived); IT- 
528: Transfers of funds between registered plans. 


Advance Tax Rulings: ATR-37: Refund of premiums transferred to spouse. 
Forms: T2030: Direct transfer under subpara. 60(1)(v). 


(m) estate tax applicable to certain property — that pro- 
portion of any superannuation or pension benefit, death benefit, 
benefit under a registered retirement savings plan or benefit 
under a deferred profit sharing plan, received by the taxpayer in 
the year, on or after the death of a predecessor, in payment of or 
on account of property to which the taxpayer is the successor, 
that 


(i) such part of any tax payable under the Estate Tax Act, 
chapter E-9 of the Revised Statutes of Canada, 1970, in re- 
spect of the death of the predecessor as is determined under 
that Act to be the part thereof applicable to the property in 
payment of or on account of which the benefit was so 
received, 


is of 
(ii) the value of the property in payment of or on account of 
which the benefit was so received, computed as provided for 


the purpose of subsection 62(4) of the Estate Tax Act, chap- 
ter E-9 of the Revised Statutes of Canada, 1970; 


(m.1) succession duties applicable to certain pro- 
perty — that proportion of any superannuation or pension bene- 
fit, death benefit, benefit under a registered retirement savings 
plan, benefit under a deferred profit sharing plan or benefit that 
is a payment under an income-averaging annuity contract, re- 
ceived by the taxpayer in the year, on or after the death of a 
predecessor, in payment of or on account of property to which 
the taxpayer is the successor, that 


(i) such part of any succession duties payable under a law of 
a province in respect of the death of the predecessor as may 
reasonably be regarded as attributable to the property in pay- 
ment of or on account of which the benefit was so received, 


is of 
(ii) the value of the property in payment of or on account of 


which the benefit was so received, as computed for the pur- 
poses of the law referred to in subparagraph (i); 


(n) repayment of pension or benefits — any amount paid 
by the taxpayer in the year as a repayment (otherwise than be- 
cause of Part VII of the Unemployment Insurance Act, chapter 
U-1 of the Revised Statutes of Canada, 1985, or of Part VII of 
the Employment Insurance Act) of any of the following amounts 
to the extent that the amount was included in computing the tax- 
payer’s income, and not deducted in computing the taxpayer’s 
taxable income, for the year or for a preceding taxation year, 
namely, 


(i) a pension described in clause 56(1)(a)(i)(A), 

(11) a benefit described in clause 56(1)(a)(i)(B), 

(111) an amount described in subparagraph 56(1)(a)(ii), 
(iv) a benefit described in subparagraph 56(1)(a)(iv), 

(v) a benefit described in subparagraph 56(1)(a)(vi), and 


(vi) an amount described in paragraph 56(1)(1); 
Related Provisions: 60(v.1) — Deduction for repayment under Part VII of El Act. 


S. 60(0) 


History: Para. 60(n) amended by 2002, c. 9, s. 25, applicable to 1997 et seg. and, 
notwithstanding subsecs. 152(4) to (5), any assessment of a taxpayer’s tax, interest or 
penalty for any taxation year shall be made that is necessary to give effect to the 
amendment. The para. formerly read: 


(n) the amount of 
(i) any pension described in clause 56(1)(a)(i)(A), 
(i.1) any amount described in subparagraph 56(1)(a)(ii), 
(ii) any benefit described in clause 56(1)(a)(i)(B), 
(ii.1) any benefit described in subparagraph 56(1)(a)(vi), or 
(ili) any amount or benefit described in subparagraph 56(1)(a)(iv) or para- 
graph 56(1)(r), 
received by the taxpayer and included in computing the taxpayer’s income for 
the year or a preceding taxation year, to the extent of the amount or benefit re- 


paid by the taxpayer in the year otherwise than because of Part VII of the Unem- 
ployment Insurance Act or Part VII of the Employment Insurance Act: 


The opening words of para. 60(n) and the portion after subpara. (11.1) amended by 
1998, c. 19, subsecs. 99(3) and (4), deemed to have come into force on June 30, 1996. 
The opening words and that portion formerly read: 


(n) overpayment of pension or benefits — the amount of any overpayment of 
(ii.2) [Repealed] 
(iil) any benefit under the Employment Insurance Act, 
(iv) [Repealed] 
received by the taxpayer and included in computing the taxpayer’s income for 
the year or a preceding taxation year, to the extent of the amount thereof repaid 


by the taxpayer in the year otherwise than by virtue of Part VII of the Employ- 
ment Insurance Act; 


Para. 60(n) amended by 1996, c. 23, para. 187(d) and s. 172.1, to substitute “Employ- 
ment Insurance Act” for “Unemployment Insurance Act” in subpara. 60(n)(iii) and the 
closing words of para. 60(n), and to repeal subpara. 60(n)(iv); the substitutions in force 
June 30, 1996, and the repeal in force January 1, 1998. Subpara. (iv) formerly read: 
(iv) any amount described in paragraph 56(1)(m) 
Subpara. 60(n)(i.1) added by 1994, c. 21, subsec. 26(6), applicable to repayments made 
after 1990, 
Subpara. 60(n)(ii.2) repealed by 1994, c. 21, subsec. 26(7), applicable to repayments 
made after October 1991. That subpara. formerly read: 
(11.2) any amount described in subparagraph 56(1)(a)(vii), 
Subpara. 60(n)(ii.2) added by 1994, c. 7, Sch. IL (1991, c. 49), subsec. 34(4), applicable 
to repayments made after September 14, 1989. 


Remission Orders: Clara Reid Remission Order, P.C. 2006-72 (taxpayer paid tax on 
EI benefits and had no income against which to deduct later repayment); Ronald Fran- 
coeur Remission Order, P.C. 2006-503 (taxpayer paid tax on EI benefits and was una- 
ble to deduct later repayment; inequitable outcome was beyond his control), 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance. 
Forms: PD24: Statement of overpayment and application for refund; T2204: Em- 
ployee overpayment of CPP contributions and EI premiums. 
(o) legal [or other] expenses [of objection or appeal] — 
amounts paid by the taxpayer in the year in respect of fees or 
expenses incurred in preparing, instituting or prosecuting an ob- 
jection to, or an appeal in relation to, 


(1) an assessment of tax, interest or penalties under this Act 
or an Act of a province that imposes a tax similar to the tax 
imposed under this Act, 


(ii) a decision of the Canada Employment and Immigration 
Commission, the Canada Employment and Insurance Com- 
mission, a board of referees or an umpire under the Unem- 
ployment Insurance Act or the Employment Insurance Act, 


(iii) an assessment of any income tax deductible by the tax- 
payer under section 126 or any interest or penalty with re- 
spect thereto, or 
(iv) an assessment or a decision made under the Canada Pen- 
sion Plan or a provincial pension plan as defined in section 3 
of that Act; 
Related Provisions: 56(1)(1) — Reimbursed costs included in income: 152(1.2) — 
Rule applies to determination of losses as well as assessment. See also at end of s. 60. 
History: Subpara. 60(0)(ii) amended by 1998, c. 19, subsec. 99(5), deemed to have 
come into force on June 30, 1996. The subpara. formerly read: 


(ii) a decision of the Canada Employment Insurance Commission, a board of 
referees or an umpire under the Employment Insurance Act, 


277 


S. 60(0) 


Subpara. 60(0)(ii) amended by 1996, c. 23, para. 187(d), to substitute “Employment 
Insurance Act’ for “Unemployment Insurance Act’, in force June 30, 1996. 


Subpara. 60(0)(ii) amended by 1996, c. 11, para. 99(c), to substitute “Canada Employ- 
ment Insurance Commission” for “Canada Employment and Immigration Commis- 
sion”, in force July 12, 1996. 

Selected Cases [para. 60(0)]: Flood v. R., [2006] 3 C.T.C. 2345 (TCC) (Legal fees 
deductible where interest in outcome of assessment against third party); Ghali v. R., 
[2003] 3 C.T.C. 2513 (TCC); aff'd (2005] 4 C.T.C. 177 (FCA) (Payments received 
during sabbatical year taxable). 

Interpretation Bulletins: IT-99R5: Legal and accounting fees. 


Forms: Tl General income tax return, Line 232: Other deductions. 


(0.1) legal expenses — the amount, if any, by which the 
lesser of 


(i) the total of all legal expenses (other than those relating to 
a division or settlement of property arising out of, or on a 
breakdown of, a marriage or common-law partnership) paid 
by the taxpayer in the year or in any of the 7 preceding taxa- 
tion years to collect or establish a right to an amount of 


(A) a benefit under a pension fund or plan (other than a 
benefit under the Canada Pension Plan or a provincial 
pension plan as defined in section 3 of that Act) in respect 
of the employment of the taxpayer or a deceased indivi- 
dual of whom the taxpayer was a dependant, relation or 
legal representative, or 


(B) a retiring allowance of the taxpayer or a deceased in- 
dividual of whom the taxpayer was a dependant, relation 
or legal representative, and 


(ii) the amount, if any, by which the total of all amounts each 
of which is 


(A) an amount described in clause (i)(A) or (B) 
(I) that is received after 1985, 


(II) in respect of which legal expenses described in 
subparagraph (i) were paid, and 


(111) that is included in computing the income of the 
taxpayer for the year or a preceding taxation year, or 


(B) an amount included in computing the income of the 
taxpayer under paragraph 56(1)(1.1) for the year or a pre- 
ceding taxation year, 


exceeds the total of all amounts each of which is an amount 
deducted under paragraph (j), (j.01), G.1) or G.2) in comput- 
ing the income of the taxpayer for the year or a preceding 
taxation year, to the extent that the amount may reasonably 
be considered to have been deductible as a consequence of 
the receipt of an amount referred to in clause (A), 


exceeds 


(iii) the portion of the total described in subparagraph (i) in 
respect of the taxpayer that may reasonably be considered to 
have been deductible under this paragraph in computing the 
income of the taxpayer for a preceding taxation year, 


Related Provisions: 56(1)(1.1) — Amounts included in income — amounts received 
as award or in reimbursement of legal expenses paid to collect or establish a right to 
retiring allowance, etc. See additional Related Provisions and Definitions at end of s. 
60. ; 


History: Para. 60(0.1) amended by 2000, c. 12, Sch. 2, s. 9, to replace “marriage” with 
“marriage or common-law partnership”, applicable to 2001 et seg., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner’. 


That portion of subpara. 60(0.1)() preceding cl. (A) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 20(9), applicable after 1992. That portion formerly read: 


(i) the total of all legal expenses (other than those relating to a division or settle- 
ment of property arising from a marriage or other conjugal relationship) paid by 
the taxpayer after 1985 and in the year or any of the 7 immediately preceding 
taxation years to collect or establish a right to an amount of 


Interpretation Bulletins: IT-99RS: Legal and accounting fees; IT-337R4: Retiring 
allowances. 


(p) [Repealed] 


Income Tax Act, Part I, Division B 


History: Para. 60(p) repealed by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 2(2), appli- 

cable to 1995 et seq. Para. 60(p) formerly read: 
(p) overpayment of allowance — the amount of any overpayment of an allow- 
ance included under subsection 56(5) in computing the taxpayer’s income for the 
year or a preceding taxation year or an amount included because of subparagraph 
115(2)(e)(iii) in computing the taxpayer’s taxable income earned in Canada for 
the year or a preceding taxation year to the extent of the amount thereof repaid in 
the year under the Family Allowances Act, or under a law of a province that 
provides for the payment of an allowance similar to the family allowance pro- 
vided under the Family Allowances Act, 

Para. 60(p) substituted by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 2(1), applicable to 

1990 et seq., and is to be repealed by subsec. 2(2) applicable to 1995 et seq. Para. 60(p) 

formerly read: 
(p) overpayment of allowance — the amount of any overpayment of an allow- 
ance included in computing the taxpayer’s income for the year or a preceding 
taxation year by reason of subsection 56(5) of this Act or subsection 56(8) of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, or an 
amount included in computing the taxpayer’s taxable income earned in Canada 
for the year or a preceding taxation year by virtue of subparagraph 115(2)(e)(ii) 
to the extent of the amount thereof that has been repaid in the year under the 
Family Allowances Act, or under a law of a province that provides for the pay- 
ment of an allowance similar to the family allowance provided under the Family 
Allowances Act: 


(q) refund of income payments — where the taxpayer is an 
individual, an amount paid by the taxpayer in the year to a per- 
son with whom the taxpayer was dealing at arm’s length (in this 
paragraph referred to as the “payer’) if 


(i) the amount has been included in computing the income of 
the taxpayer in a preceding taxation year as an amount de- 
scribed in subparagraph 56(1)(n)(i) or paragraph 56(1)(0) 
paid to the taxpayer by the payer, 


(ii) at the time the amount was paid by the payer to the tax- 
payer a condition was stipulated for the taxpayer to fulfil, 


(iii) as a result of the failure of the taxpayer to fulfil the con- 
dition referred to in subparagraph (ii) the taxpayer was re- 
quired to repay the amount to the payer, 


(iv) during the period for which the amount referred to in 
subparagraph (i) was paid the taxpayer did not provide other 
than occasional services to the payer as an officer or under a 
contract of employment, and 


(v) the amount was paid to the taxpayer for the purpose of 
enabling the taxpayer to further the taxpayer’s education; 


Related Provisions: 56(1)(p)— Refund of scholarships, bursaries and research 
grants. See also at end of s. 60. 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-340R: Scholarships, fellowships, bursaries 
and research grants. 


(1) amounts included under subsec. 146.2(6) 
[RHOSP] — where an amount has been included in computing 
the income of the taxpayer by virtue of subsection 146.2(6) of 
the Income Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952 (as it read in its application to the 1985 taxation year) 
for any of the taxpayer’s three immediately preceding taxation 
years, the taxpayer may deduct the lesser of 


(i) the amount that had been so included in computing the 
taxpayer’s income, and 


(ii) the total of all amounts used by the taxpayer to acquire in 
the year the taxpayer’s owner-occupied home (within the 
meaning assigned by paragraph 146.2(1)(f) of the /ncome 
Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, as it read in its application to the 1985 taxation year), 


except that no amount may be deducted by the taxpayer for the 
year under this paragraph if an amount has been deducted 


(iii) under subsection 146.2(6.1) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952 (as it 
read in its application to taxation years before 1986) in com- 
puting the taxpayer’s income for any taxation year ending 
before 1986, or 


(iv) under this paragraph for any preceding taxation year 
ending after 1985; 
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Subdivision e — Deductions in Computing Income S. 60(u) 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). History: Para. 60(t) amended by 1998, c. 19, subsec. 99(6), applicable to 1996 et seq. 
(s) repayment of policy loan — the total of all repayments | The para. formerly read: 


made by the taxpayer in the year in respect of a policy loan 
(within the meaning assigned by subsection 148(9) made under 
a life insurance policy, not exceeding the amount, if any, by 
which 


(i) the total of all amounts required by subsection 148(1) to 
be included in computing the taxpayer’s income for the year 
or a preceding taxation year from a disposition described in 
paragraph (b) of the definition “disposition” in subsection 
148(9) in respect of that policy 

exceeds 


(ii) the total of all repayments made by the taxpayer in re- 
spect of the policy loan that were deductible in computing 
the taxpayer’s income for a preceding taxation year; 

Related Provisions: 94.2(11)(b), (c) — No application to foreign insurance policy 


of foreign investment entity; 148(9) — “value”. See additional Related Provisions at 
end of s. 60. 


History: That portion of para. 60(s) preceding subpara. (i) amended by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsec. 20(10), to substitute “all repayments” for “payments”, appli- 
cable to repayments made after December 20, 1991. 
(t) RCA distributions — where an amount in respect of a par- 
ticular retirement compensation arrangement is required by par- 
agraph 56(1)(x) or (z) or subsection 70(2) to be included in com- 
puting the taxpayer’s income for the year, an amount equal to 
the lesser of 


(i) the total of all amounts in respect of the particular ar- 
rangement so required to be included in computing the tax- 
payer’s income for the year, and 


(ii) the amount, if any, by which the total of all amounts each 
of which is 


(A) an amount (other than an amount deductible under 
paragraph 8(1)(m.2) or transferred to the particular ar- 
rangement under circumstances in which subsection 
207.6(7) applies) contributed under the particular arrange- 
ment by the taxpayer while it was a retirement compensa- 
tion arrangement and before the end of the year, 


(A.1) an amount transferred in respect of the taxpayer 
before the end of the year to the particular arrangement 
from another retirement compensation arrangement under 
circumstances in which subsection 207.6(7) applies, to 
the extent that the amount would have been deductible 
under this paragraph in respect of the other arrangement 
in computing the taxpayer’s income if it had been re- 
ceived by the taxpayer out of the other arrangement, 


(B) an amount paid by the taxpayer before the end of the 
year and at a time when the taxpayer was resident in Can- 
ada to acquire an interest in the particular arrangement, or 


(C) an amount that was received or became receivable by 
the taxpayer before the end of the year and at a time when 
the taxpayer was resident in Canada as proceeds from the 
disposition of an interest in the particular arrangement, 


exceeds the total of all amounts each of which is 


(D) an amount deducted under this paragraph or para- 
graph (u) in respect of the particular arrangement in com- 
puting the taxpayer’s income for a preceding taxation 
year, or 


(E) an amount transferred in respect of the taxpayer 
before the end of the year from the particular arrangement 
to another retirement compensation arrangement under 
circumstances in which subsection 207.6(7) applies, to 
the extent that the amount would have been deductible 
under this paragraph in respect of the particular arrange- 
ment in computing the taxpayer’s income if it had been 
received by the taxpayer out of the particular 
arrangement; 

Related Provisions: 107.2 — Distribution by retirement compensation arrangement. 

See also at end of s. 60. 
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(t) amount included under para. 56(1)(x) or (z) or subsec. 70(2) — where 
an amount in respect of a retirement compensation arrangement is required by 
paragraph 56(1)(x) or (z) or subsection 70(2) to be included in computing the 
taxpayer’s income for the year, an amount equal to the lesser of 


(i) the total of all amounts in respect of the arrangement so required to be 
included in the taxpayer’s income for the year, and 


(ii) the amount, if any, by which the total of 


(A) all amounts, other than amounts deductible under paragraph 
8(1)(m.2), contributed under the arrangement by the taxpayer while it 
was a retirement compensation arrangement and before the end of the 
year, 


(B) all amounts paid by the taxpayer before the end of the year and at a 
time when the taxpayer was resident in Canada to acquire an interest in 
the arrangement, and 


(C) all amounts that were received or became receivable by the taxpayer 
before the end of the year and at a time when the taxpayer was resident 
in Canada as proceeds from the disposition of an interest in the 
arrangement, 


exceeds the total of all amounts deducted under this paragraph or paragraph 
(u) in respect of the arrangement in computing the taxpayer’s income for a 
preceding taxation year; 


(u) RCA dispositions — where an amount in respect of a par- 
ticular retirement compensation arrangement is required by par- 
agraph 56(1)(y) to be included in computing the taxpayer’s in- 
come for the year, an amount equal to the lesser of 


(i) the total of all amounts in respect of the particular ar- 
rangement so required to be included in computing the tax- 
payer’s income for the year, and 


(i1) the amount, if any, by which the total of all amounts each 
of which is 


(A) an amount (other than an amount deductible under 
paragraph 8(1)(m.2) or transferred to the particular ar- 
rangement under circumstances in which subsection 
207.6(7) applies) contributed under the particular arrange- 
ment by the taxpayer while it was a retirement compensa- 
tion arrangement and before the end of the year, 


(A.1) an amount transferred in respect of the taxpayer 
before the end of the year to the particular arrangement 
from another retirement compensation arrangement under 
circumstances in which subsection 207.6(7) applies, to 
the extent that the amount would have been deductible 
under paragraph (t) in respect of the other arrangement in 
computing the taxpayer’s income if it had been received 
by the taxpayer out of the other arrangement, or 


(B) an amount paid by the taxpayer before the end of the 
year and at a time when the taxpayer was resident in Can- 
ada to acquire an interest in the particular arrangement 


exceeds the total of all amounts each of which is 


(C) an amount deducted under paragraph (t) in respect of 
the particular arrangement in computing the taxpayer’s 
income for the year or a preceding taxation year, 


(D) an amount deducted under this paragraph in respect 
of the particular arrangement in computing the taxpayer’s 
income for a preceding taxation year, or 


(E) an amount transferred in respect of the taxpayer 
before the end of the year from the particular arrangement 
to another retirement compensation arrangement under 
circumstances in which subsection 207.6(7) applies, to 
the extent that the amount would have been deductible 
under paragraph (t) in respect of the particular arrange- 
ment in computing the taxpayer's income if it had been 
received by the taxpayer out of the particular 
arrangement; 


Related Provisions: 56(1)(y) — Retirement compensation arrangements; 107.2 — 
Distribution by a retirement compensation arrangement. See also at end of s. 60. 


S. 60(u) 


History: Para. 60(u) amended by 1998, c. 19, subsec. 99(6), applicable to 1996 et seq. 
The para. formerly read: 
(w) amount included under para. 56(1)(y) — where an amount in respect of a 
retirement compensation arrangement is required by paragraph 56(1)(y) to be 
included in computing the taxpayer’s income for the year, an amount equal to the 
lesser of 
(i) the total of all amounts in respect of the arrangement so required to be 
included in the taxpayer’s income for the year, and 
(ii) the amount, if any, by which the total of 


(A) all amounts, other than amounts deductible under paragraph 
8(1)(m.2), contributed under the arrangement by the taxpayer while it 
was a retirement compensation arrangement and before the end of the 
year, and 
(B) all amounts paid by the taxpayer before the end of the year and at a 
time when the taxpayer was resident in Canada to acquire an interest in 
the arrangement 
exceeds the total of 

(C) the total of all amounts deducted under paragraph (t) in respect of 
the arrangement in computing the taxpayer’s income for the year or a 
preceding taxation year, and 
(D) the total of all amounts deducted under this paragraph in respect of 
the arrangement in computing the taxpayer’s income for a preceding 
taxation year; 

(v) contribution to a provincial pension plan — the least 

of 


(i) the amount, if any, by which 


(A) the total of all amounts each of which is a contribu- 
tion made in the year, or within 60 days after the end of 
the year, by the taxpayer to the account of the taxpayer, or 
of the taxpayer’s spouse or common-law partner, under a 
prescribed provincial pension plan 


exceeds 


(B) the portion of the total described in clause (A) that 
was deducted in computing the taxpayer’s income for the 
preceding taxation year, 


(ii) the prescribed amount for the year in respect of the plan, 
and 


(iii) the amount by which the taxpayer’s RRSP deduction 
limit for the year exceeds the total of the amounts deducted 
under subsections 146(5) and (5.1) in computing the tax- 
payer’s income for the year; 
Related Provisions: 18(11)(g) — No deduction for interest paid on money borrowed 
to make contribution; 60(1)(v)(B.2) — Transfer of premium under RRSP; 60.02 — 
60(v)(iti) applicable since 1991; 118(3) — Pension tax credit; 128.1(10)“excluded right 
or interest”(g)(iii) — Emigration of individual —no deemed disposition of right to 
pension; 146(1)“unused RRSP deduction room’”D — reduction in room; 146(21) — 
Transfer from prescribed provincial pension plan. See also at end of s. 60. 
History: Para. 60(v) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 er seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 
Subpara. 60(v)(i) amended by 1999, c. 22, subsec. 16(1), applicable to 1998 et seg. The 
subpara. formerly read: 
(i) the amount contributed by the taxpayer to the taxpayer’s account under a pre- 
scribed provincial pension plan in the year or within 60 days after the end of the 
year to the extent that the amount has not been deducted in computing the tax- 
payer’s income for a preceding taxation year, 
Regulations: 7800(1) (prescribed provincial pension plan is the Saskatchewan Pen- 
sion Plan); 7800(2) (prescribed amount). 
Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans. 
(v.1) Ul and El benefit repayment — any benefit repayment 
payable by the taxpayer under Part VII of the Unemployment 
Insurance Act or Part VII of the Employment Insurance Act on 
or before April 30 of the following year, to the extent that the 
amount was not deductible in computing the taxpayer’s income 
for any preceding taxation year; 
Related Provisions: 56(1)(a)(iv) — Unemployment insurance/employment insur- 
ance benefits taxable; 56(9) — Meaning of “income for the year”; 60(n)(iii) — Deduc- 
tion for repayment under other Parts of the UI/EI Act; 63(2) — Child care expenses — 
income exceeding income of supporting person. 


Income Tax Act, Part I, Division B 


History: Para. 60(v.1) amended by 1998, c. 19, subsec. 99(7), deemed to have come 
into force on June 30, 1996. The para. formerly read: 
(v.1) Ul benefit repayment — any benefit repayment payable by the taxpayer 
under Part VII of the Employment Insurance Act on or before April 30 of the 
following year, to the extent that the amount was not deductible in computing the 
taxpayer’s income or taxable income for any preceding taxation year; and 


Para. 60(v.1) amended by 1996, c. 23, para. 187(d), to substitute “Employment Insur- 
ance Act” for “Unemployment Insurance Act’, in force June 30, 1996. 

Para. 60(v.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 34(6), applicable to 
1989 et seq. 

Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-495R3: Child care expenses. 

Remission Orders: Micheline and Roch Malenfant Remission Order, P.C, 2005- 


1732 (remission of tax on EI benefit where deduction under 60(v.1) was worthless in 
later year). 


(w) tax under Part 1.2 — the amount of the taxpayer’s tax 
payable under Part I.2 for the year; 


Related Provisions: 56(9) — Meaning of “income for the year”; 180.2 —OAS 
benefits clawback. See also at end of s. 60. 


Interpretation Bulletins: IT-495R3: Child care expenses. 


(x) repayment under Canada Education Savings Act — 
the total of all amounts each of which is an amount paid by the 
taxpayer in the year as a repayment, under the Canada Educa- 
tion Savings Act or under a program administered pursuant to an 
agreement entered into under section 12 of that Act, of an 
amount that was included because of subsection 146.1(7) in 
computing the taxpayer’s income for the year or a preceding tax- 
ation year; and 


Related Provisions: 146.1(14)(a) — Reference to Canada Education Savings Act 
includes reference to earlier DHRD Act. 


History: Para. 60(x) amended by 2004, c. 26, s. 20, in force December 15, 2004. The 
para. formerly read: 


(x) CESG repayment — the total of all amounts each of which is an amount 
paid by the taxpayer in the year as a repayment under Part II.1 of the Depart- 
ment of Human Resources Development Act of an amount included because of 
subsection 146.1(7) in computing the taxpayer’s income for the year or a preced- 
ing taxation year. 


Para. 60(x) added by 1999, c. 22, subsec. 16(2), applicable to 1998 et seq. 


(y) repayment of UCCB — the total of all amounts each of 
which is an amount paid in the taxation year as a repayment, 
under the Universal Child Care Benefit Act, of a benefit that was 
included because of subsection 56(6) in computing the tax- 
payer’s income for the taxation year or a preceding taxation 
year. 


History: Para. 60(y) added by 2006, c. 4, s. 174, applicable to repayments made after 
June 30, 2006. 


Proposed Amendment — Recontribution of incom« 
from employees’ leave of absence plan 
Letter from Dept. of Finance, June 30, 2000: See under 81(1). 


Related Provisions [s. 60]: 4(2), (3) — Whether deductions under s. 60 are applica- 
ble to a particular source. 


Definitions [s. 60]: “allowance” — 56(12); “amount” — 248(1); “annuitant” — 
146(1), 146.3(1); “annuity” — 248(1); “beneficially interested” —— 248(25); “benefit 
under a deferred profit sharing plan”, “business” — 248(1); “Canada” — 255; 
“child” — 252(1); “child support amount”, “commencement day” — 56.1(4), 60.1(4); 
“common-law partner”, “common-law partnership” — 248(1); “consequence of the 
death” — 248(8); “death benefit” — 248(1); “deferred profit sharing plan” — 147(1), 
248(1); “designated benefit” — 146.3(1); “eligible amount” — 60.01; “employee”, 
“employee benefit plan”, “employer”, “employment” — 248(1); “estate” — 104(1), 
248(1); “financially dependent” — 146(1.1); “former spouse” — 252(3); “income- 
averaging annuity contract” — 61(4), 248(1); “individual” — 248(1); “life insurance 
policy” — 138(12), 248(1); ‘minimum amount” — 146.3(1); “Minister” — 248(1); 
“parent” — 252(2); “person”, “prescribed”, “property” — 248(1); “province” — Inter- 
pretation Act 35(1); “refund of premiums” — 146(1); “registered pension plan” — 
248(1); “registered retirement income fund” — 146.3(1), 248(1); “registered retirement 
savings plan”, “RRSP deduction limit” — 146(1), 248(1); “related” — 251(2); “resi- 
dent in Canada” — 94(3)(a)(viii), 250; “retirement compensation arrangement”, “retir- 
ing allowance” — 248(1); “series” — 248(10); “spouse” — 252(3); “superannuation or 
pension benefit” — 248(1); “support amount” — 56.1(4), 60.1(4); “taxable income” — 
2(2), 248(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), 
(3); “writing” — Interpretation Act 35(1). 
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60.001 Application of subpara. 60(c.1)(i) — In the application 
of subparagraph 60(c.1)(i) in respect of amounts received pursuant 
to orders made after December 11, 1979 under the laws of Ontario, 
the references in that subparagraph to “February 10, 1988” and 
“February 11, 1988” shall be read as references to “December ill. 
1979” and “December 12, 1979”, respectively. 

Origin of s. 60.001: R.S.C. 1985, c. 1 (Sth Supp.). (Formerly contained in the 
application rule in 1988, c. 55, s. 37. For the history of subparagraph 60(c.1)(i), see 
under para. 60(c).) 


Definitions: “amount” — 248(1), 


60.01 Eligible amount — For the purpose of paragraph 60(j), the 
amount, if any, by which 


(a) the amount of any payment received by a taxpayer in a taxa- 
tion year out of or under a foreign retirement arrangement and 
included in computing the taxpayer’s income because of clause 
56(1)(a)(i)(C.1) (other than any portion thereof that is included 
in respect of the taxpayer for the year under subparagraph 
60G)(i) or that is part of a series of periodic payments) 


exceeds 


(b) the portion, if any, of the payment included under paragraph 
(a) that can reasonably be considered to derive from contribu- 
tions to the foreign retirement arrangement made by a person 
other than the taxpayer or the taxpayer’s spouse or common-law 
partner or former spouse or common-law partner, 


is an eligible amount in respect of the taxpayer for the year. 


History: Para. 60.01(b) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner’. 


Para. 60.01(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 21, applicable after 
1992. Para. (b) formerly read: 


(b) the portion, if any, of the payment included under paragraph (a) that can 
reasonably be considered to derive from contributions to the foreign retirement 
arrangement made by a person other than the taxpayer or the taxpayer’s spouse 
(within the meaning assigned by subsection 146(1.1)) or former spouse 


S. 60.01 added by 1994, c. 7, Sch. II (1991, c. 49), s. 35, applicable to payments re- 
ceived after July 13, 1990. 


Definitions [s. 60.01]: “amount”, “common-law partner” — 248(1); “foreign retire- 
ment arrangement” — 248(1); “former spouse” — 252(3); “person” — 248(1); “se- 
ries” — 248(10); “spouse” — 252(3); “taxation year” — 249; “taxpayer” — 248(1). 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-528: Transfers of funds between registered plans. 


Proposed Addition — 60.011 — 
Technical Notes: New section 60.011 contains special rules relating to the applica- 
tion of paragraph 60(1). — 
In circumstances where a taxpayer has received (or is deemed to have received), as a 
consequence of the death of a spouse or common-law partner or of parent or grand- 
parent on whom the taxpayer was financially dependent, certain taxable lump sum 
amounts from a registered retirement savings plan (RRSP), registered retirement in- 
come fund (RRIF) or registered pension plan (RPP), paragraph 60(1) allows the tax- 
payer to claim an offsetting deduction for, among other things, a ent made by or 
on behalf of the taxpayer to acquire an immediate annuity that require- 
ments set out in that paragraph. — 


A taxpayer is deemed to have received an amount from an RRSP, R g 


1 g provisions are found in subsections 104(27), 146(8.1) and 
146.3(6.1) for RPPs, RRSPs and RRIFs respectively. oo 


There are two types of annuity for which an offsetting deduction may be provided 
under paragraph 60()). : 

One type (referred to in these notes as a “life annuity”) is an annuity that is 
payable for the life of the taxpayer (with or without a guaranteed period), or for a 
fixed term equal to 90 years minus the age of the taxpayer when the annuity is 
__ acquired, and under which the taxpayer is the annuitant, Where the taxpayer is a 
child or grandchild of the deceased individual, this type of annuity is available 
only if the taxpayer was dependent on the deceased individual by reason of phys- 
ical or mental infirmity. 

The other type (referred to in these notes as a “minor term annuity”) is an annu- 


__ ity payable for a fixed term not exceeding 18 years minus the age of the taxpayer 
when the annuity is acquired. For this type of annuity, the annuitant may be the 
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taxpayer or a trust under which the taxpayer is the sole person beneficially inter- 
ested in amounts payable under the annuity. 


(Refer to subparagraph 60(1)(ii) for a complete description of the conditions applica- 
ble to these annuities.) : 


New section 60.011 contains provisions dealing with the application of paragraph 
60()) to a taxpayer in circumstances where a trust (under whica the faxpayer is a 
beneficiary) is named as the annuitant under an annuity acquired with funds paid out 
of an RRSP, RRIF or RPP as a consequence of the death of a spouse, common-law 
partner, parent or grandparent of the taxpayer and included in the taxpayer’s income. 
Section 60.011 incorporates the existing provision of paragraph 60(1) that allows a 
trust to be named the annuitant under a minor term annuity, and it allows a trust to be 
named the annuitant under a life annuity, if certain conditions are met. It ensures that 
the taxpayer is not denied the deduction under paragraph 60(1) by reason only of the 
fact that the taxpayer is not the annuitant under the annuity, or the fact that the annu- 
ity is acquired by the trust or the estate of the deceased individual rather than “by or 
on behalf of the taxpayer”. The provisions of section 60.011 are explained in greater 
detail below. - 4 


Consequential changes to reflect the introduction of section 60.011 are also made. 
Specifically, new section 75.2 attributes to the taxpayer amounts payable under such 
an annuity, with corresponding changes to section 160.2 making the annuitant and 
the policyholder jointly and severally, or solidarily, liable with the taxpayer for any 
tax payable in connection with amounts attributed to the taxpayer. Paragraph 
148(1)(e) is amended to ensure that such annuities are considered to be prescribed 
ontracts and treated in the same manner as other prescribed annuity con- 
racts, the purchase price of which is deductible under paragraph 60(1). Lastly, sub- 
section 146(8.1) is amended to ensure that the election provided for thereunder can 
be made if the taxpayer is “beneficially interested” in the deceased individual’s estate 
(as defined in subsection 248(25)), but not a beneficiary under the estate (as is cur- 
rently required under subsection 146(8.1)). (See the explanatory notes to these provi- 
sions for furtiier details). 


New section 60.011 applies after 1988, which reflects the effective date of the 
amendment to paragraph 60(1) allowing a trust to be named as the annuitant under a 
minor term annuity. oe 


60.011 (1) Meaning of “lifetime benefit trust” — For the 
purpose of subsection (2), a trust is at any particular time a life- 
time benefit trust with respect to a taxpayer arid the estate of a 
deceased individual if - 


(a) immediately before the death of the deceased individual, 
the taxpayer — : 
-@ was both a spouse or common-law partner of the de- 
ceased individual and mentally infirm, or 
Gi) was both a child or grandchild of the deceased indivi- 
_dual and dependent on the deceased individual for support 
ause of mental infirmity; and — — 
: (b le trust is, at the particular time, a personal trust under 
_ (i) no person other than the taxpayer may receive or other- 
wise obtain the use of, during the taxpayer’s lifetime, any 
of the income or capital of the trust, and 


Gi) the trustees 


(A) are empowered to pay amounts from the trust to the 
taxpayer, and 


(B) are required —in determining whether to pay, or 
not to pay, an amount to the taxpayer — to consider the 
needs of the taxpayer including, without limiting the 
generality of the foregoing, the comfort, care and main- 
tenance of the taxpayer. - 


Technical Notes: New subsection 60.011(1) defines “lifetime benefit trust” with 
respect to a taxpayer and the estate of a deceased individual for the purposes of new 
subsection 60.011(2). Subsection 60.01 1(2) defines “qualifying trust annuity” with 
respect to a taxpayer and includes, under paragraph 60.011(2)(a), a life annuity ac- 
quired atter 2005 under which the annuitant is, at the time the annuity is acquired. a 
lifetime benefit trust with respect to the taxpayer and the estate of a deceased indivi- 
dual. Subsection 60.011(2) is relevant for new subsection 60.011(3), the provisions 
of which ensure that the eligibility requirements for a taxpayer to deduct the purchase 
price of an annuity under paragraph 60(1) can be met where the annuity is a qualify- 
ing trust annuity with respect to the taxpayer. 


Subsection 60.011(1) defines a trust to be, at a particular time, a lifetime benefit trust 
with respect to a taxpayer and the estate of a deceased individual, if two conditions 
are satisfied. First, the taxpayer must be, immediately before the death of the de- 
ceased individual, a mentally infirm spouse or common-law partner of the deceased 
individual, or a mentally infirm child or grandchild of the deceased individual who 


S. 60.011(1) 


was dependent on the deceased ‘individual by reason of that infirmity. Second, the - 
trust must be, at the particular time. a personal trust under which 


¢ no person other than the taxpayer may, during the taxpayer’s lifetime, receive or 
otherwise obtain the use of any of the income of the trust (determined, as re- — 


quired under subsection 108(3), without reference to the provisions of the Act) 
or the capital of the trust, 


e the trustees are empowered to pay amounts from the trust to ‘the taxpayer, and 


+ the trustees are required to consider the needs of the iaxpayer (including the. 
Pay or 


comfort, care and maintenance of the taxpayer) in ie wheth 
not to pay. an amount to the taxpayer. 


Related Provisions: 108(3) — Meaning of “income’ “of trus 
(2) Meaning of “qualifying trust annuity”. — Bac I 
lowing is a qualifying trust annuity with respect to a taxpa ce 
(a) an annuity that meets the following conditions, namely, 
(i) it is acquired after 2005, 
(ii) the annuitant under it is a trust that is, at - time the 


annuity is acquired, a lifetime benefit trust with respect to 


the taxpayer and the estate of a deceased individual, 


(ili) it is for the lif e of t : taxpayer (with or without a guar- 
anteed period), or for. fixed term equal to 90 years minus 
the age in whole of the taxpayer at the time it is ac- 
quired, and 


(av) if it is with a guaranteed period or for a fixed term, it 
requires that, in the event of the death of the taxpayer dur- 
ing the guaranteed period or fixed term, any amounts that 
would otherwise be payable after the death of {hs ap: 
be commuted into a single payment; 


2 an annuity that meets the following conditio 
(i) it is acquired after 1988, 


(ii) the annuitant under it is a trust under wh he tax- 
payer is the sole person beneficially interested rmined 
without regard to any right of a person to receive an 
amount from the trust only on or after the death of the: tax- 
payer) in amounts payable under the annuity, 


(iii) it is for a fixed term not exceeding 18 years minus the 
age in whole 5 of the taxpayer at the time it is acquired, 
and 


(iv) if it is acquired afer 2005, it requires that, in the event 
of the death of the taxpayer during the fixed term, any 
amounts that would otherwise be payable after the death of 
the taxpayer be commuted into a single payment; and 


(c) an annuity that: meets the following conditions, namely, 
(i) it is acquired © 


(A) after 2000 and before 2005 at a time at which the 
taxpayer was mentally or physically infirm, or 


(B) in 2005 at a time at which the taxpayer was men- 
tally infirm, 


(ii) the annuitant under it is a trust dnd: which the tax- 
payer is the sole person beneficially interests 
without regard to any right of a person” 
amount from the trust only on or after the death of the tax- 
payer) in amounts payable under the annuity, and 
(iii) it is for the life of the taxpayer (with or without a a guar- 
anteed period), or for a fixed term equal to 90 years minus 
the age in whole years of the taxpayer at the time it is 
acquired. 

Technical Notes: New subsection 60. 6110) defines * ‘qualifying trust annuity” 


: namely, 


with respect to a taxpayer. Subsection 60.011(2) is relevant for new subsection 


60.011(3), the provisions of which ensure that the eligibility requirements for a tax- 


payer to deduct the purchase price of an annuity under paragraph 60(1) can be met _ 
where the annuity is a qualifying trust annuity with respect to the taxpayer. It is also _ 
relevant for the purposes of new section 75.2, amended section 160.2 and amended — 


paragraph 148(1)(c). Also, ‘subsection 248(1) is amended to define the expression 


“qualifying trust annuity” as having the meaning assigned by subsection 60.011(2), 


thus ensuring that the definition in subsection 60.011(2) applies whenever the expres- 
sion is used in the Act. 


Income Tax Act, Part I, Division B 


defines three types of qualifying trust annuities with resp 
fh as the annuitant pa a trust under wh h th 


ue , Paragraph : 1G deontes. a life sae that is sonaeed, afiee 2005 and — 
the annuitant under which is a trust that is, at the time of acquisition, a “lifetime 4 
benefit trust” with respect to the taxpayer and the estate of a deceased individual. _ 
(“Lifetime benefit trust” is defined in new subsection 60.01 1(1).) If the annuity 
has a guaranteed period or is for a fixed term, it must provide for commutation in 
the event of the death of the taxpayer during the guaranteed period or fixed term. 


e 


Paragraph 60.011(2)(b) describes a minor term annuity that is acquired after 
1988 and the annuitant under which is a trust under which the taxpayer is the 
sole person beneficially interested in amounts € under the annuity (deter- 
mined without regard to any right of a perso ive amounts from the trust — 
only on or after the death of the taxpayer). If the 1 acquired after 2005, it 
must provide for commutation in La event of eath a the e taney during 
the fixed term. : 


Paragraph 60.011(2)(c) describes a ‘life annuity thot is , acquired. after 2000 and 
the annuitant under which is a trust under which the taxpayer is the sole person 
beneficially interested in amounts payable under the annuity (determined without _ 
regard to any right of a person to receive amounts from the trust only on or after _ 
the death of the taxpayer), The taxpayer must be infirm at the time of acquisition, _ 
and the annuity must be acquired before 2005 in the case of a physically ee | 
_ and | before 2006 in the case of a mentally infirm taxpayer. _ 


P 60. 011(3) — Lifetime benefit trust; 75,2 — Treatment 
qualifying trust annuity bar or on death; 248(1)" a trust art — ~ Def 
nition applic to entire Act. 


(3) Application of para. 60(I) to ecuatifyitie.t trust annu- _ 
ity” — For the purpose of paragraph 60(), _ 
(a) in determining if a qualifying trust annuity with respect to af 
taxpayer is an annuity described in subparagraph 60()Gi), 
clauses 60(1)(ii)(A) and (B) are to be read without regard to © 
their requirement that the taxpayer be the annuitant under the 
annuity; and 


(b) if an amount paid to acquire a 1 qualifying trust annuity with 
respect to a taxpayer would, if this Act were read without ref- 
erence to this subsection, not be considered to have been paid 
by or on behalf of the taxpayer, the amount is deemed to have 
been paid on behalf of the taxpayer where 


(i) it is paid 
(A) by the estate of a deceased individual who was, Ines 
mediately before death, ~ 
(1) a spouse or common-law partner of the taxpayer 
or 
_(D a parent or grandparent of the tonayere on ‘who ; 

__ the taxpayer was dependent for support, or 

(B) by the trust that is the annuitant under the Ae 

trust annuity, and 


(ii) i it would, if it had been paid by the taxpayer, be dednct 
ble under paragraph 60(1) in computing the taxpayer’ s in- 


come for a taxation year and the taxpayer elects, in the tax- _ 


payer’s return of income under this Part for that taxation - 
year, to have this paragraph apply to the amount. 


Technical Notes: New subsection 60.011(3) contains provisions which ensure that 


the eligibility requirements for a taxpayer to deduct the Purchase price of an annuity : 
under paragraph 60(1) can be met where the annuity is a “qualifying trust annuity” 
with respect to the taxpayer (as defined in ne 
ing feature of a qualifying trust annuity with resp 
tant thereunder is a trust under which the taxpayer 


t to a taxpayer is that the annui- 
is a beneficiary. 


Paragraph 60(1) requires that the taxpayer claiming a deduction for the purchase price 
of an annuity be the annuitant under the annuity. New paragraph 60.011(3)(a) pro- 
vides for this requirement to be disregarded in the case of a qualifying trust annuity 


Paragraph 60(1) allows a taxpayer to deduct the purchase price of an annuity only if 
the amount paid to acquire the annuity was paid “by or on behalf of” the taxpayer. If — 
a qualifying trust annuity with respect to a taxpayer is acquired either by the trust tha’ 
is the annuitant, or by the estate of a deceased individual who was a spouse or com: 
mon-law partner of the taxpayer or a parent or grandparent of the taxpayer on who 
4 ependent for support, and the purchase price would not otherw 
have been paid “by or on behalf of the taxpayer”, paragr: 
deems the amount to have been paid on behalf of the taxpayer. For t 
deeming rule to apply, the taxpayer must so elect in their return of income for 
year in which the amount would have been deductible by the taxpayer under para 
graph 60(/) had the purchase price been paid by the taxpayer. (A taxpayer is deeme 
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to have made the election required under paragraph 60,011(3)(b) with respect to any 
amount claimed by the taxpayer as a deduction under paragraph 60(1) in computing 
income for a taxation year ending before 2005.) 


Related Provisions: 75.2 — Treatment of qualifying trust annuity payout or on 
death. : 


Letter from Dept. of Finance, July 12, 2001: 
Dear [xxx] 


Tam writing further to your meeting, and subsequent conversations, with Department 
of Finance officials concerning the tax treatment of proceeds of a registered retire- 
ment savings plan (RRSP) that are transferred, on the death of the RRSP annuitant, to 
a trustee for the benefit of a disabled child of the annuitant. : 


As you know, the Income Tax Act provides preferential tax treatment when RRSP 
proceeds are left, on the death of the annuitant, to a child of the annuitant who was 
dependent, financially and by reason of physical or mental infirmity, on the annuitant 
at the time of the annuitant’s death. The main preference, in the context of your 
submission, is the ability to transfer the proceeds to certain tax-preferred vehicles 
and, in so doing, to obtain a further deferral of tax (i.e., a “rolover’). You have asked 
that we consider two changes to the rollover provisions. First, you have asked that 
the legislated income threshold for determining financially [sic] dependency be in- 
creased. Secondly, you have asked that the rollover options be expanded so as to 
allow a trust established for the benefit of an infirm financially dependent child to 
hold and manage the proceeds of the deceased parent’s RRSP on behalf of the child. 


Let me, first of all, address the trust issue. We understand that parents of an infirm 
child who wish to ensure the child’s financial security and well-being after the par- 
ent’s [sic] death, will typically create a trust to clearly establish their intentions re- 
garding care for the child and management of property, including RRSP proceeds, 
left for the benefit of the child. The issue is that, if a trust is used, the only rollover 
option that is available for proceeds of the parent’s RRSP is the acquisition of a term 
annuity to age 18. While there are other rollover options that provide for a deferral 
beyond age 18, they do not accommodate the use of a trust, with the result that such a 
deferral can be obtained only be [sic] giving control over the proceeds to the infirm 
child. 


We have concluded that there is no compelling rationale to preclude a deferral past 
age 18 where a trust is being used to manage property for the benefit of an infirm 


dependent child. Accordingly, we are prepared to recommend that the existing rol- 


lover option, which allows the proceeds of a deceased parent’s RRSP to be used to 
acquire an immediate life annuity under which an infirm dependent child of the de- 
ceased is the annuitant, be expanded to allow a trust to be named as the annuitant, 
provided the child is the sole person beneficially interested in annuity payments 
made to the trust. | would anticipate that this amendment would be included in the 
next package of proposed technical amendments to the Act. We would further rec- 
ommend that this change apply to deaths in the 2001 and subsequent taxation years. 


With respect to the test for financial dependency, you submit that the current thresh- 
old is below social assistance rates in many provinces, with the result that infirm 
dependants may be disqualified from the rollover if they receive social assistance. 
Moreover, although the Income Tax Act allows for the financial dependency of a 
child with income above the legislated threshold to be established on a factual basis, 
this requires a reliance on the Canada Customs and Revenue Agency (CCRA) to 
make such a determination. You are concerned that this does not provide sufficient 
certainty for the parent of a disabled child who is seeking to provide for the care of 
such a child as part of the parent’s estate plan and, in that regard, have asked that the 
threshold be increased for infirm children. As you know, we appreciate your con- 
cems and are actively reviewing this issue. Unfortunately, we are not in a position at 
this time to comment on whether it will be possible to recommend such a change. We 
understand that, in the absence of such confirmation, you may wish to pursue the 
possibility of obtaining an opinion from the CCRA as to whether your child would be 
considered, on a factual basis, to be financially dependent on you. 


I wish to thank you for raising this matter with us. 
Yours sincerely, 


Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch 


Letter from Dept. of Finance, February 18, 2002: 
Dear [xxx] 


Thank you for your recent letter requesting an increase in the income threshold used 
to determine the financial dependence of a child of a deceased registered retirement 
income fund (RRIF) annuitant. 


I appreciate you taking the time to contact me and have taken careful note of your 
Suggestion on this important matter. As you may know, government policy is under 
continuous examination by the Department of Finance with a view to ensuring that 
the existing system of taxation is fair and effective. The representations and policy 
Suggestions that we receive from a broad range of Canadians are an integral part of 
this process, helping us to identify issues of concern and focus our efforts toward 
Solutions. I wish to assure you that your proposal will be given careful consideration 
as part of this on-going review. 


Having said this, I would like to clarify that a child with income above the legislated 
threshold will nonetheless be considered to be financially dependent for purposes of 


two 


S. 60.02 


the rollover rules, if this dependence can be established on a factual basis. You may 
wish to pursue this possibility with the Canada Customs and Revenue Agency. 


Finally, I understand that you wish to transfer your RRIF proceeds on death to a trust 
under.which your child will be the beneficiary. In this regard, it may be of interest for 
you to know that I intend to recommend that the Income Tax Act (Act) be amended to 
provide an additional option for the utilisation of proceeds of a deceased RRIF annui- 
tant. The amendment would involve the existing rollover option that allows the RRIF 
proceeds to be used to acquire an immediate life annuity under which a child, finan- 
cially dependant by reason of physical or mental infirmity on the deceased RRIF 
annuitant, is the annuitant. Specifically, the amendment would expand this option to 
allow a trust to be named as the annuitant, provided the child is the sole person bene- 
ficially interested in payments made under the annuity to the trust. This provision 
would be comparable to the existing rollover provision that allows a trust to be 
named as the annuitant under a term annuity payable to age 18. It is anticipated that 
this amendment will be included in the next package of proposed technical amend- 
ments to the Act. 


Thank you again for making me aware of your views on this matter. 


Sincerely, 
The Honourable Paul Martin, P.C., M-P., Minister of Finance 


Letter from Dept. of Finance, May 15, 2003: 
Dear [xxx] 


Thank you for your letter of September 6, 2002 regarding the rules governing the 
transfer of funds from a deceased annuitant’s registered retirement savings plan 
(RRSP) or registered retirement income fund (RRIF) to a financially dependent child 
or grandchild. | welcome this opportunity to correspond with you again and regret 
the delay in my reply. 


As my predecessor indicated to you in his letter of February 18, 2002, it will be 
recommended that the Izcome Tax Act be amended to allow a tax-deferred rollover 
of RRSP or RRIF proceeds to acquire an immediate life annuity under which a trust 
is the annuitant, provided a child or grandchild who is financially dependent by rea- 
son of physical or mental infirmity on the deceased annuitant is the sole person bene- 
ficially interested in payments made under the annuity to the trust. 


This amendment is included in the package of proposed technical amendments to the 
Act that was released on December 20, 2002 (the package is available on the Finance 
Canada web site — www.fin.gc.ca). The Department is now in the process of receiv- 
ing public feedback on the proposed amendments. Once this process is complete and 
any necessary changes are made to the proposals, the package will be tabled in the 
House of Commons. While I cannot say with absolute certainty, I have no reason to 
believe that any changes to the proposed amendment mentioned above would be 
contemplated. 


T would also note that the 2003 budget proposes to increase the level of income used 
in determining the financial dependence of an infirm child or grandchild under the 
tules that apply to RRSP and RRIF proceeds on the death of the annuitant. These 
rules allow a financially dependent child who was dependent on the deceased annui- 
tant by reason of physical or mental infirmity to receive a rollover of the deceased 
annuitant’s RRSP or RRJF proceeds. In recognition of the special need for the ongo- 
ing care of financially dependent infirm children and to provide supporting parents 
with greater certainty in their estate planning, the budget proposes to increase the 
level of income used to determine the financial dependence of an infirm child under 
these rules from $7,634 to $13,814, effective in 2003 and indexed in subsequent 
years. 


Thank you again for making me aware of your views. I trust my reply has been 
helpful in responding to your concerns on these matters. 


Yours very truly, 


John Manley 

Minister of Finance 
Letter from Dept. of Finance, April 20, 2005: See under 146(8.1), 
Application: The July 18, 2005 draft legislation (Part 2 — technical), s. 72, will add 
s. 60.011, applicable after 1988 and. for the purpose of applying subpara. 
60.011(3)(b)Gi) to a taxation year that ends before 2005, a taxpayer is deemed to 
have made the election referred to in that subpara. in respect of an amount paid to 
acquire a qualifying trust annuity if the taxpayer claimed. in their return of income 
for that taxation year, an amount as a deduction under para. 60(1) in respect of the 
amount paid to acquire the qualifying trust annuity. 
Definitions [s. 60.011]: “amount”, “annuity” — 248(1); “beneficially inter- 
ested” —— 248(25); “child” —- 252(1); “common-law partner” — 248(1); “estate” — 
104(1), 248(1): “grandparent” — 252(2)(d); “individual” — 248(1); “lifetime benefit 
trust” — 60.011(1); “parent” — 252(2)(a): “person”, “personal trust” — 248(1); 
“qualifying trust annuity” — 60.011(2), 248(1); “taxation year’ —- 249; “tax- 
payer’ — 248(1); “trust” — 104(1), 248(1), (3). 


60.02 Application of subpara. 60(v)(iii) — Subparagraph 
60(v)(iii) 1s applicable to the 1991 and subsequent taxation years. 


Origin of s. 60.02: R.S.C. 1985, c. 1 (Sth Supp.). (Formerly contained in the 
application rule in 1990, c. 35, s. 5.) 


Definitions: “taxation year” — 249. 


S. 60.11) 


60.1 (1) Support — For the purposes of paragraph 60(b) and sub- 
section 118(5), where an order or agreement, or any variation 
thereof, provides for the payment of an amount by a taxpayer to a 
person or for the benefit of the person, children in the person’s cus- 
tody or both the person and those children, the amount or any part 
thereof 


(a) when payable, is deemed to be payable to and receivable by 
that person; and 


(b) when paid, is deemed to have been paid to and received by 
that person. 
Related Provisions: 56.1(1) — Parallel rule for recipient; 60.11 — Application to 
orders made in Ontario after May 6, 1974. 


History: Subsec. 60.1(1) amended by 1997, c. 25, subsec. 11(1), applicable to amounts 
paid after 1996. Subsec. (1) formerly read: 


60.1 (1) Maintenance payments — Where a decree, order, judgment or written 
agreement described in paragraph 60(b) or (c), or any variation thereof, provides 
for the periodic payment of an amount by a taxpayer 
(a) to a person who is 
(i) the taxpayer’s spouse or former spouse, or 
(ii) where the amount is paid under an order made by a competent tribu- 
nal in accordance with the laws of a province, an individual of the oppo- 
site sex who is the natural parent of a child of the taxpayer, or 
(b) for the benefit of the person, children in the custody of the person or both 
the person and those children, 
the amount or any part thereof, when paid, shall be deemed for the purposes of 
paragraphs 60(b) and (c) to have been paid to and received by that person. 
Subsec. 60.1(1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 22, applicable (by 
subsec. 22(2), as amended by 1994, c. 21, s. 135) to amounts paid under a decree, order 
or judgment made by a competent tribunal after 1992 or under a written agreement 
entered into after 1992 other than such a decree, order or judgment, or written agree- 
ment, made with respect to a marriage breakdown that occurred before 1993. Subsec. 
(1) formerly read: 


(1) Where, after May 6, 1974, a decree, order, judgment or written agreement 
described in paragraph 60(b), (c) or (c.1), or any variation thereof, has been 
made providing for the periodic payment of an amount by a taxpayer 
(a) to a person who is 
(i) the taxpayer’s spouse or former spouse, or 
(ii) where the amount is paid pursuant to an order made by a competent 


tribunal after February 10, 1988 in accordance with the laws of a prov- 
ince, an individual of the opposite sex who 


(A) before the date of the order cohabited with the taxpayer in a 
conjugal relationship, or 
(B) is the natural parent of a child of the taxpayer, or 
(b) for the benefit of the person or children in the custody of the person, or 
both the person and those children, 
the amount or any part thereof, when paid, shall be deemed, for the purposes of 
paragraphs 60(b), (c) and (c.1), to have been paid to and received by that person. 


Selected Cases: Nistor v. R., [2004] 1 €.T.C. 2849 (TCC) (‘“Custody” extended to 
child living in university dormitory); Hinkelman y. R., [2001] 2 C.T.C, 2180 (TCC) 
(Equitable principles applied to avoid windfall to undeserving taxpayer); Sadler v. R., 
[1997] 3 C.T.C. 2698 (TCC) (Custody and control not the same as legal control, but 
general care and custody). 


Interpretation Bulletins: IT-530R: Support payments. 


(2) Agreement — For the purposes of section 60, this section and 
subsection 118(5), the amount determined by the formula 


A-B 
where 


A. is the total of all amounts each of which is an amount (other than 
an amount that is otherwise a support amount) that became pay- 
able by a taxpayer in a taxation year, under an order of a compe- 
tent tribunal or under a written agreement, in respect of an ex- 
pense (other than an expenditure in respect of a self-contained 
domestic establishment in which the taxpayer resides or an ex- 
penditure for the acquisition of tangible property that is not an 
expenditure on account of a medical or education expense or in 
respect of the acquisition, improvement or maintenance of a 
self-contained domestic establishment in which the person de- 
scribed in paragraph (a) or (b) resides) incurred in the year or the 
preceding taxation year for the maintenance of a person, chil- 


Income Tax Act, Part I, Division B 


dren in the person’s custody or both the person and those chil- 
dren, where the person is 


EO a 


ent —60.1(2)A opening word 


(a) the taxpayer’s spouse or common-law partner or former 
spouse or common-law partner, or 


(b) where the amount became payable under an order made 
by a competent tribunal in accordance with the laws of a 
province, an individual who is a parent of a child of whom 
the taxpayer is a legal parent, 


and 
B. is the amount, if any, by which 


(a) the total of all amounts each of which is an amount in- 
cluded in the total determined for A in respect of the acquisi- 
tion or improvement of a self-contained domestic establish- 
ment in which that person resides, including any payment of 
principal or interest in respect of a loan made or indebtedness 
incurred to finance, in any manner whatever, such acquisition 
or improvement 


exceeds 


(b) the total of all amounts each of which is an amount equal 
to '/s of the original principal amount of a loan or indebted- 
ness described in paragraph (a), 


is, where the order or written agreement, as the case may be, pro- 
vides that this subsection and subsection 56.1(2) shall apply to any 
amount paid or payable thereunder, deemed to be an amount paya- 
ble by the taxpayer to that person and receivable by that person as 
an allowance on a periodic basis, and that person is deemed to have 
discretion as to the use of that amount. 


Related Provisions: 56.1(2)—Parallel rule for recipient; 
meaning of “spouse” and “former spouse”. 


252(3) — Extended 


History: Para. (b) of the description of A in subsec. 60.1(2) amended by 2005, c. 33, s. 
11, (3) to replace “natural parent” with “legal parent”, in force on July 20, 2005 (Royal 
Assent). 


Para. 60.1(2)(a) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse 
or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law partner”. 


The portion of subsec. 60.1(2) before the formula, the description of A, and the closing 
words of subsec. (2), amended by 1997, c. 25, subsecs. 11(2)-(4), applicable to 
amounts paid after 1996. Those portions formerly read: 


(2) For the purposes of paragraphs 60(b) and (c), the amount determined by the 
formula 


A is the total of all amounts each of which is an amount (other than an amount 
to which paragraph 60(b) or (c) otherwise applies) paid by a taxpayer in a 
taxation year, under a decree, order or judgment of a competent tribunal or 
under a written agreement, in respect of an expense (other than an expendi- 
ture in respect of a self-contained domestic establishment in which the tax- 
payer resides or an expenditure for the acquisition of tangible property that 
is not an expenditure on account of a medical or education expense or in 
respect of the acquisition, improvement or maintenance of a self-contained 
domestic establishment in which the person described in paragraph (a) or (b) 
resides) incurred in the year or the preceding taxation year for maintenance 
of a person who is 


(a) the taxpayer’s spouse or former spouse, or 


(b) where the amount is paid under an order made by a competent tribu- 
nal in accordance with the laws of a province, an individual of the oppo- 
site sex who is the natural parent of a child of the taxpayer, 


or for the maintenance of children in the person’s custody or both the person 
and those children if, at the time the expense was incurred and throughout 
the remainder of the year, the taxpayer was living separate and apart from 
that person, and 


shall, where the decree, order, judgment or written agreement, as the case may 
be, provides that this subsection and subsection 56.1(2) shall apply to any pay- 
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ment made thereunder, be deemed to be an amount paid by the taxpayer and 

received by that person as an allowance payable on a periodic basis. 
Subsec. 60.1(2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 22, applicable (by 
subsec, 22(2), as amended by. 1994, c. 21, s. 135) to amounts paid under a decree, order 
or judgment made by a competent tribunal after 1992 or under a written agreement 
entered into after 1992 other than such a decree, order or judgment, or written agree- 
ment, made with respect to a marriage breakdown that occurred before 1993. Subsec. 
(2) formerly read: 

(2) For the purposes of paragraphs 60(b), (c) and (c.1), the amount, if any, by 

which 


(a) the total of all amounts each of which is an amount (other than an amount 
to which paragraph 60(b), (c) or (c.1) otherwise applies) paid by a taxpayer 
in a taxation year, pursuant to a decree, order or judgment of a competent 
tribunal or pursuant to.a written agreement, in respect of an expense (other 
than an expenditure in respect of a self-contained domestic establishment in 
which the taxpayer resides or an expenditure for the acquisition of tangible 
property that is not an expenditure on account of a medical or educational 
expense or in respect of the acquisition, improvement or maintenance of a 
self-contained domestic establishment in which the person described in sub- 
paragraph (i) or (ii) resides) incurred in the year or the immediately preced- 
ing taxation year for maintenance of a person who is 
(i) the taxpayer’s spouse or former spouse, or 


(ii) where the amount is paid pursuant to an order made by a competent 
tribunal after February 10, 1988 in accordance with the laws of a prov- 
ince, an individual of the opposite sex who 


(A) before the date of the order cohabited with the taxpayer in a 
conjugal relationship, or 


(B) is the natural parent of a child of the taxpayer, 


or for the maintenance of children in the person’s custody or both the person 
and those children if, at the time the expense was incurred and throughout 
the remainder of the year, the taxpayer was living apart from that person 


exceeds 
(b) the amount, if any, by which 
(i) the total of all amounts each of which is an amount included in the 
total determined under paragraph (a) in respect of the acquisition or im- 
provement of a self-contained domestic establishment in which that per- 
son resides, including any payment of principal or interest in respect of a 


loan made or indebtedness incurred to finance, in any manner whatever, 
the acquisition or improvement 


exceeds 
(ii) the total of all amounts each of which is an amount equal to '/s of the 
original principal amount of a loan or indebtedness described in subpar- 
agraph (1) 
shall, where the decree, order, judgment or written agreement, as the case may 
be, provides that this subsection and subsection 56.1(2) shall apply to any pay- 


ment made pursuant thereto, be deemed to be an amount paid by the taxpayer 
and received by that person as an allowance payable on a periodic basis. 


Selected Cases [subsec. 60.1(2)]: Veilleux v. R., [2003] 1 C.T.C. 138 (FCA) (Not 
necessary to refer to sections of the Act, provided substance contained in agreement); 
Hak vy. R., [1999] 1 C.T.C. 2633 (TCC) (Failure to mention that provision should apply 
to payments not fatal to deductibility); Larsson v. Canada, [1996] 3 C.T.C. 2430 
(TCC) (Inclusion/deduction process should be favoured in ambiguous or doubtful 
Cases). 


Interpretation Bulletins: IT-530R: Support payments. 


(3) Prior payments — For the purposes of this section and sec- 
tion 60, where a written agreement or order of a competent tribunal 
made at any time in a taxation year provides that an amount paid 
before that time and in the year or the preceding taxation year is to 
be considered to have been paid and received thereunder, 


(a) the amount is deemed to have been paid thereunder; and 


(b) the agreement or order is deemed, except for the purpose of 
this subsection, to have been made on the day on which the first 
such amount was paid, except that, where the agreement or order 
is made after April 1997 and varies a child support amount pay- 
able to the recipient from the last such amount paid to the recipi- 
ent before May 1997, each varied amount of child support paid 
under the agreement or order is deemed to have been payable 
under an agreement or order the commencement day of which is 
the day on which the first payment of the varied amount is re- 
quired to be made. 


Related Provisions: 56.1(3) — Parallel rule for recipient. 


S. 60.2(1)(b)(ii) 


History: Subsec. 60.1(3) amended by 1997, c. 25, subsec. 11(5), applicable to amounts 
paid after 1996. Subsec. (3) formerly read: 
(3) For the purposes of this section and section 60, where a decree, order or 
judgment of a competent tribunal or a written agreement made at any time in a 
taxation year provides that an amount paid before that time and in the year or the 
preceding taxation year is to be considered to have been paid and received there- 
under, the amount shall be deemed to have been paid thereunder. 
Subsec. 60.1(3) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 22, applicable (by 
subsec. 22(2) as amended by 1994, c. 21, s. 135) to amounts paid under a decree, order 
or judgment made by a competent tribunal after 1992 or under a written agreement 
entered into after 1992 other than such a decree, order or judgment, or written agree- 
ment, made with respect to a marriage breakdown that occurred before 1993. Subsec. 
(3) formerly read: 
(3) For the purposes of this section and section 60, where a decree, order or 
judgment of a competent tribunal or a written agreement made at any time in a 
taxation year provides that an amount paid before that time and in the year or the 
immediately preceding taxation year is to be considered as having been paid and 
received pursuant thereto, the following rules apply: 


(a) the amount shall be deemed to have been paid pursuant thereto; and 


(b) the person who made the payment shall be deemed to have been sepa- 
rated pursuant to a divorce, judicial separation or written separation agree- 
ment from the person’s spouse or former spouse at the time the payment was 
made and throughout the remainder of the year. 
Selected Cases [subsec. 60.1(3)]: Anstead v. R., [2005] 5 C.T.C.,.73 (FCA) 
(Request for information was not waiver of provision by Minister); Foley y. R., [2000] 
4 C.T.C. 2016 (TCC) (Lawyers can bind clients if properly authorized). 


Interpretation Bulletins: IT-530R: Support payments. 


(4) Definitions — The definitions in subsection 56.1(4) apply in 
this section and section 60. 


History: Subsec. 60.1(4) added by 1997, c. 25, subsec. 11(6), applicable after 1996. 


Selected Cases [s. 60.1]: Lariviére y. R., [1989] 1 C.T.C. 297 (FCA) (Maintenance 
sum payable periodically to former spouse deductible). 


Definitions [s. 60.1]: “amount” — 248(1); “child” — 252(1): “child support 


amount’, “commencement day” — 56.1(4), 60.1(4); “corporeal property’ — Quebec 
Civil Code art. 899, 906; “former spouse’ — 252(3); “housing unit’ — 56.1(4); “indi- 
vidual” — 248(1); “parent” — 252(2); “person”, “prescribed”, “principal amount”, 
“property” — 248(1); “province” — Interpretation Act 35(1); “received” — 248(7); 
“self-contained domestic establishment” — 248(1): “spouse” — 252(3); “support 
amount” — 56.1(4), 60.1(4); “taxation year” — 249; “taxpayer” —248(1): “‘writ- 
ten” — Interpretation Act 35(1) [writing]. 


60.11 Application of subpara. 60.1(1)(a)(ii) — In the applica- 
tion of subparagraph 60.1(1)(a)(ii) in respect of amounts paid pur- 
suant to orders made after May 6, 1974 under the laws of Ontario, 
the reference in that subparagraph to “February 10, 1988” shall be 
read as a reference to “May 6, 1974”. 


Origin of s. 60.11: R.S.C. 1985, c. 1 (Sth Supp.). (Formerly in the application rule in 
19885 (cr 55,-S: B39) 


Definitions: “amount” — 248(1). 


60.2 (1) Refund of undeducted past service AVCs — There 
may be deducted in computing a taxpayer’s income for a taxation 
year an amount equal to the. total of 


(a) where the taxation year ends before 1991, the total of all 
amounts each of which is that portion of an amount paid to the 
taxpayer before 1991 and included by reason of subparagraph 
56(1)(a)(i) or paragraph 56(1)(h) or (t) in computing the tax- 
payer’s income for the year or a preceding taxation year that can 
reasonably be considered to be a refund of additional voluntary 
contributions made by the taxpayer before October 9, 1986 to a 
registered pension plan for the taxpayer’s benefit in respect of 
services rendered by the taxpayer before the year in which the 
contributions were made, to the extent that the contributions 
were not deducted in computing the taxpayer’s income for any 
taxation year; and 


(b) the least of 
(i) $3,500, 
(ii) the total of all amounts each of which is an amount in- 
cluded after 1986 by reason of subparagraph 56(1)(a)(i) or 
paragraph 56(1)(d.2), (h) or (t) in computing the taxpayer’s 
income for the year, and 
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(iii) the balance of the annuitized voluntary contributions of 
the taxpayer at the end of the year. 


Related Provisions: 8(1)(m) — Employee’s RRP contributions; 60(j.01) — Trans- 
fer of surplus. 


(2) Definition of “balance of the annuitized voluntary con- 
tributions” — For the purposes of subsection (1), “balance of the 
annuitized voluntary contributions” of a taxpayer at the end of a 
taxation year means the amount, if any, by which 


(a) such part of the total of all amounts each of which is an addi- 
tional voluntary contribution made by the taxpayer to a regis- 
tered pension plan before October 9, 1986 in respect of services 
rendered by the taxpayer before the year in which the contribu- 
tion was made, to the extent that the contribution was not de- 
ducted in computing the taxpayer’s income for any taxation 
year, as may reasonably be considered as having been 


(i) used before October 9, 1986 to acquire or provide an an- 
nuity for the taxpayer’s benefit under a registered pension 
plan or registered retirement savings plan, or 


(ii) transferred before October 9, 1986 to a registered retire- 
ment income fund under which the taxpayer was the annui- 
tant (within the meaning assigned by subsection 146.3(1)) at 
the time of the transfer 


exceeds 
(b) the total of all amounts each of which is 


(i) an amount deducted under paragraph (1)(b) in computing 
the taxpayer’s income for a preceding taxation year, or 


(ii) an amount deducted under paragraph (1)(a) in computing 
the taxpayer’s income for the year or a preceding taxation 
year, to the extent that the amount can reasonably be consid- 
ered to be in respect of a refund of additional voluntary con- 
tributions included in determining the total under paragraph 


(a). 
Definitions [s. 60.2]: “additional voluntary contribution”, “amount”, “annuity” — 
248(1): “balance” — 60.2(2): “registered pension plan” — 248(1); “registered retire- 
ment income fund” — 146.3(1), 248(1); “registered retirement savings plan” — 


146(1), 248(1); “taxation year” — 249; “taxpayer” — 248(1). 


61. (1) Payment made as consideration for income- 
averaging annuity — In computing the income for a taxation 
year of an individual resident in Canada, there may be deducted an 
amount equal to the lesser of 


(a) such amount as the individual may claim, not exceeding the 
total of amounts each of which is a single payment 


(i) made by the individual in the year or within 60 days after 
the end of the year as consideration for an income-averaging 
annuity contract of the individual, and 


(ii) in respect of which no amount has been deducted in com- 
puting the individual’s income for the immediately preceding 
taxation year, and 


(b) the amount, if any, by which the total of 


(i) the remainder obtained when the total of the amounts de- 
ductible in computing the individual’s income for the year by 
reason of paragraphs 60(j) and (1) of this Act and paragraph 
60(k) of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, is deducted from the total of amounts 
described in subsection (2) in respect of the individual for the 
year, 


(ii) the amount, if any, by which the amount determined 
under paragraph 3(b) in respect of the individual for the year 
exceeds the total of amounts each of which is an allowable 
business investment loss of the individual for the year, 


(iii) the individual’s income for the year from the production 
of a literary, dramatic, musical or artistic work, 


4; e., s. 64 of R.S.C. 1952, c. 148, as amended. 


Part I, Division B 


(iv) the individual’s income for the year from the indivi- 
dual’s activities as an athlete, a musician or a public enter- 
tainer such as a theatre, motion picture, radio or television 
artist, and 


(iv.1) the amount, if any, by which the amount included in 
computing the income of the individual for the year by virtue 
of section 59 exceeds the total of amounts deducted in com- 
puting the individual’s income for the year under sections 
644, 66, 66.1, 66.2 and 66.4 and under section 29 of the /n- 
come Tax Application Rules, 


exceeds 


(v) the total of amounts each of which is the annual annuity 
amount of the individual in respect of an income-averaging 
annuity contract in respect of the consideration for which any 
amount has been deducted under this subsection in comput- 
ing the individual’s income for the year. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(2) Idem — For the purposes of subsection (1), an amount de- 
scribed in this subsection in respect of an individual for a taxation 
year is any following amount: 


(a) any single payment received by the individual in the year 
(i) out of or under a superannuation or pension fund or plan 


(A) on the death, withdrawal or retirement from employ- 
ment of an employee or former employee, 


(B) on the winding-up of the fund or plan in full satisfac- 
tion of all rights of the payee in or under the fund or plan, 
or 


(C) to which the payee is entitled by virtue of an amend- 
ment to the plan although the payee continues to be an 
employee to whom the plan is applicable, 


(ii) on retirement as an employee in recognition of long ser- 
vice and not made out of or under a superannuation fund or 
plan, 


(iii) pursuant to an employees profit sharing plan in full satis- 
faction of all the individual’s rights in or under the plan, to 
the extent that the amount thereof is required to be included 
in computing the individual’s income for the year in which 
the payment was received, or 


(iv) pursuant to a deferred profit sharing plan on the death, 
withdrawal or retirement from employment of an employee 
or former employee, to the extent that the amount thereof is 
required to be included in computing the individual’s income 
for the year; 


(b) a payment or payments made by an employer to the indivi- 
dual as an employee or former employee on or after retirement 
in respect of loss of office or employment, if made in the year of 
retirement or within one year after that year; 


(c) a payment or payments paid to the individual as a death ben- 
efit, if paid in the year of death or within one year after that 
year; 


(d) any amount included in computing the individual’s income 
for the year by virtue of subsection 146(8), to the extent that the 
amount is a refund of premiums, as defined by section 146, 
under a registered retirement savings plan received by the indi- 
vidual under the plan on or after the death of the person who 
was, immediately before the person’s death, the annuitant 
thereunder; 


(e) any amount included in computing the individual’s income 
for the year by virtue of section 13, 14 or 23, subsection 28(4) or 
(5) or paragraph 106(2)(a) of this Act or subparagraph 
56(1)(a)(viii) of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952; 
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(f) any amount deemed by section 7 to be a benefit received by 
the individual in the year by virtue of the individual’s 
employment; 

(g) the amount, if any, by which any amount received by the 
individual in the year as or on account of a prize for achieve- 
ment in a field of endeavour ordinarily carried on by the indivi- 
dual exceeds $500; 


(h) any amount included in computing the individual’s income 
for the year by virtue of subsection 146.2(6) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952; 


(i) a payment made in the year to an individual by virtue of para- 
graph 51(2)(b) of the Judges Act, 


(Qj) except where the individual claimed a deduction under para- 
graph 23(3)(a) of the Income Tax Application Rules in comput- 
ing the individual’s income for the year, any amount included in 
computing that income by virtue of paragraph 23(3)(c) of that 
Act; and 


(k) where the individual ceased to be a member of a partnership 
in the year or the preceding year and paragraph 34(a) applied in 
computing the individual’s income therefrom in the preceding 
year, the amount included in the individual’s income for the year 
by virtue of paragraph 3(a) to the extent that, having regard to 
all the circumstances including the proportion in which the 
members of the partnership have agreed to share the profits of 
the partnership, it can reasonably be considered to be in respect 
of the individual’s share of the work in progress of the partner- 
ship at the time the individual ceased to be a member thereof, if, 
during the remainder of the year in which the individual ceased 
to be a member and in the following year, the individual did not 


(i) become employed in the business that had been carried on 
by the partnership, 


(ii) carry on a business that is a profession, or 


(iii) become a member of a partnership that carries on a busi- 
ness that is a profession. 
Related Provisions: 128.1(10)“excluded right or interest”’(f)(ii) — Emigration — no 
deemed disposition of right to [AAC. 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(3) [Repealed under former Act] 
(4) Definitions — In this section, 


“annual annuity amount” of an individual in respect of an in- 
come-averaging annuity contract means the total of the equal pay- 
ments described in paragraph (c) of the definition “income-averag- 
ing annuity contract” in this subsection that, under the contract, are 
receivable by the individual in the twelve month period commenc- 
ing on the day that the first such payment under the contract be- 
comes receivable by the individual: 


“income-averaging annuity contract” of an individual means a 
contract between the individual and a person licensed or otherwise 
authorized under the laws of Canada or a province to carry on in 
Canada an annuities business or a corporation licensed or otherwise 
authorized under the laws of Canada or a province to carry on in 
Canada the business of offering to the public its services as trustee, 
under which 


(a) in consideration of a qualifying payment as consideration 
under the contract, that person agrees to pay to the individual, 
commencing at a time not later than 10 months after the indivi- 
dual has made the qualifying payment, 
(i) an annuity to the individual for the individual’s life, with 
or without a guaranteed term not exceeding the number of 
years that is the lesser of 
(A) 15, and 
(B) 85 minus the age of the individual at the time the an- 
nuity payments commence, or 
(ii) an annuity to the individual for a guaranteed term de- 
scribed in subparagraph (i), or 
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(b) in consideration of a single payment in respect of the indivi- 
dual’s 1981 taxation year, other than a qualifying payment, 
made by the individual as consideration under the contract, that 
‘person makes all payments provided for under the contract to the 
individual before 1983 


and under which no payments are provided except the single pay- 
ment by the individual and, 


(c) in respect of a contract referred to in paragraph (a), equal 
annuity payments that are to be made annually or at more fre- 
quent periodic intervals, or 


(d) in respect of a contract referred to in paragraph (b), payments 
described therein to the individual; 


Related Provisions: 128.1(10)‘excluded right or interest’’(f)(ii) — Emigration — no 
deemed disposition of right to [AAC. 


“qualifying payment” means a single payment made before No- 
vember 13, 1981 (or made on or after November 13, 1981 pursuant 
to an agreement in writing entered into before that date to make 
such a payment in respect of the individual’s 1981 taxation year, or 
pursuant to an arrangement in writing made before that date to have 
funds withheld before 1982 from any of the individual’s remunera- 
tion described in paragraph (1)(b) earned or received before No- 
vember 13, 1981 and paid by or on behalf of the individual). 
Selected Cases [subsec. 61(4)]: Huet v. Canada, [1995] 1 C.T.C. 367 (FCTD) 
(Retroactive legislation not unconstitutional). 

Definitions [s. 61]: “amount”, “annuity”, “business” — 248(1); “Canada” — 255: 
“corporation” — 248(1), Interpretation Act 35(1); “death benefit” — 248(1); “deferred 
profit sharing plan” — 147(1), 248(1); “employee” — 248(1); “employees profit shar- 
ing plan” — 144(1), 248(1); “employment”, “individual”, “office”, “person” — 248(1); 
“province” — Interpretation Act 35 (Gl) aatadione Interpretation Act 35(1); “registered 
retirement savings plan” — 146(1), 248(1): “resident in Canada” — 250; “taxation 
year” — 249; “taxpayer” — 248(1); “writing” — Interpretation Act 35(1). 


61.1 (1) Where income-averaging annuity contract ceases 
to be such — Where a contract that was at any time an income- 
averaging annuity contract of an individual has, at a subsequent 
time, ceased to be an income-averaging annuity contract otherwise 
than by virtue of the surrender, cancellation, redemption, sale or the 
disposition thereof, the individual shall be deemed to have received 
at that subsequent time as proceeds of the disposition of an income- 
averaging annuity contract an amount equal to the fair market value 
of the contract at that subsequent time and to have acquired the con- 
tract, as another contract not being an income-averaging annuity 
contract, immediately thereafter at a cost to the individual equal to 
that fair market value. 

Related Provisions: 56(1)(f) — Disposition of income-averaging annuity contracts: 
61 — IAAC; 212(1)(n) — Withholding tax on payment to non-resident. 


(2) Where annuitant dies and payments continued — 
Where an individual who was an annuitant under an income-aver- 
aging annuity contract has died and payments are subsequently 
made under that contract, the payments shall be deemed to be pay- 
ments under an income-averaging annuity contract. 

Interpretation Bulletins [subsec. 61.1(2)]: IT-212R3: Income of deceased per- 
sons — rights or things. 

Definitions [s. 61.1]: “income-averaging annuity contract’ — 61(4), 248(1); “indivi- 
dual” — 248(1). 


61.2 Reserve for debt forgiveness for resident individu- 
als — There may be deducted in computing the income for a taxa- 
tion year of an individual (other than a trust) resident in Canada 
throughout the year such amount as the individual claims not ex- 
ceeding the amount determined by the formula 


A + B-0.2(C — $40,000) 
where 


A is the amount, if any, by which 


(a) the total of all amounts each of which is an amount that, 
because of the application of section 80 to an obligation pay- 
able by the individual (or a partnership of which the indivi- 
dual was a member) was included under subsection 80(13) in 
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computing the income of the individual for the year or the 
income of the partnership for a fiscal period that ends in the 
year (to the extent that, where the amount was included in 
computing income of a partnership, it relates to the indivi- 
dual’s share of that income) 


exceeds 


(b) the total of all amounts deducted because of paragraph 
80(15)(a) in computing the individual’s income for the year, 


B is the amount, if any, included under section 56.2 in computing 
the individual’s income for the year, and 


C is the greater of $40,000 and the individual’s income for the 
year, determined without reference to this section, paragraph 
20(1)(ww), section 56.2, paragraph 60(w), subsection 80(13) 
and paragraph 80(15)(a). 

Related Provisions: 56.2 — Inclusion into income in following year; 61.3, 61.4— 

Alternative deductions for corporations, non-residents and trusts; 80(16) — Designa- 

tion by CRA to reduce reserve under 61.2: 114(a) — No deduction under 61.2 for part- 

year residents; 257 — Formula cannot calculate to less than zero. 

History: The description of C in s. 61.2 amended by 2000, c. 19, s. 8, applicable to 

2000 et seq. It formerly read: 

C is the greater of $40,000 and the individual’s income for the year, deter- 
mined without reference to this section, section 56.2, paragraph 60(w), sub- 
section 80(13) and paragraph 80(15)(a). 

S. 61.2 added by 1995, c. 21, s. 20, applicable to taxation years that end after February 

21, 1994. 

Definitions [s. 61.2]: “amount” — 248(1); “fiscal period” — 249(2)(b), 249.1; “indi- 

vidual” — 248(1): “resident in Canada” — 250; “taxation year” — 249; “trust” — 

104(1), 248(1), (3). 


61.3 (1) Deduction for insolvency with respect to resident 
corporations — There shall be deducted in computing the in- 
come for a taxation year of a corporation resident in Canada 
throughout the year that is not exempt from tax under this Part on 
its taxable income, the lesser of 


(a) the amount, if any, by which 


(i) the total of all amounts each of which is an amount that, 
because of the application of section 80 to a commercial obli- 
gation (in this section having the meaning assigned by sub- 
section 80(1)) issued by the corporation (or a partnership of 
which the corporation was a member) was included under 
subsection 80(13) in computing the income of the corpora- 
tion for the year or the income of the partnership for a fiscal 
period that ends in the year (to the extent that the amount, 
where it was included in computing income of a partnership, 
relates to the corporation’s share of that income) 


exceeds 


(ii) the total of all amounts deducted because of paragraph 
80(15)(a) in computing the corporation’s income for the 
year, and 


(b) the amount determined by the formula 


A-2(B—C-—D-E) 
where 


A is the amount determined under paragraph (a) in respect of 
the corporation for the year, 


B is the total of 


(i) the fair market value of the assets of the corporation at 
the end of the year, 


(ii) the amounts paid before the end of the year on ac- 
count of the corporation’s tax payable under this Part or 
any of Parts 1.3, II, VI and XIV for the year or on account 
of a similar tax payable for the year under an Act of a 
province, and 


(iii) all amounts paid by the corporation in the 12-month 
period preceding the end of the year to a person with 
whom the corporation does not deal at arm’s length 


(A) as a dividend (other than a stock dividend), 
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(B) on a reduction of paid-up capital in respect of any 
class of shares of its capital stock, 


(C) on a redemption, acquisition or cancellation of its 
shares, or 


(D) as a distribution or appropriation in any manner 
whatever to or for the benefit of the shareholders of 
any class of its capital stock, to the extent that the dis- 
tribution or appropriation cannot reasonably be con- 
sidered to have resulted in a reduction in the amount 
otherwise determined for C in respect of the corpora- 
tion for the year, 


C. is the total liabilities of the corporation at the end of the year 
(determined without reference to the corporation’s liabilities 
for tax payable under this Part or any of Parts I.3, I, VI and 
XIV for the year or for a similar tax payable for the year 
under an Act of a province) and, for this purpose, 


(i) the equity and consolidation methods of accounting 
shall not be used, and 


(ii) subject to subparagraph (i) and except as otherwise 
provided in this description, the total liabilities of the cor- 
poration. shall 


(A) where the corporation is not an insurance corpora- 
tion or a bank to which clause (B) or (C) applies and 
the balance sheet as of the end of the year was presen- 
ted to the shareholders of the corporation and was pre- 
pared in accordance with generally accepted account- 
ing principles, be considered to be the total liabilities 
shown on that balance sheet, 


(B) where the corporation is a bank or an insurance 
corporation that is required to report to the Superinten- 
dent of Financial Institutions and the balance sheet as 
of the end of the year was accepted by the Superinten- 
dent, be considered to be the total liabilities shown on 
that balance sheet, 


(C) where the corporation is an insurance corporation 
that is required to report to the superintendent of insur- 
ance or other similar officer or authority of the prov- 
ince under whose laws the corporation is incorporated 
and the balance sheet as of the end of the year was 
accepted by that officer or authority, be considered to 
be the total liabilities shown on that balance sheet, and 


(D) in any other case, be considered to be the amount 
that would be shown as total liabilities of the corpora- 
tion at the end of the year on a balance sheet prepared 
in accordance with generally accepted accounting 
principles, 


D is the total of all amounts each of which is the principal 
amount at the end of the year of a distress preferred share 
(within the meaning assigned by subsection 80(1)) issued by 
the corporation, and 


E is 50% of the amount, if any, by which 


(i) the amount that would be the corporation’s income for 
the year if that amount were determined without reference 
to this section and section 61.4 


exceeds 


(ii) the amount determined under paragraph (a) in respect 
of the corporation for the year. 


Related Provisions: 37(1)(f.1) — Reduction in claim allowed for R&D expendi- 
tures; 61.2 — Reserve for individuals; 61.3(3) — Anti-avoidance; 61.4 — Additional 
reserve; 80(16) — Designation by CRA to reduce reserve under 61.3; 80.01(8), (9) Sa 
Deemed settlement on debt parking or debt becoming statute-barred; 80.04(4)@) — 
Agreement to transfer forgiven amount; 87(2)(1.21) — Amalgamations — continuing 
corporation; 257 — Formula cannot calculate to less than zero. 


History: The description of E in para. 61.3(1)(b) amended by 1998, c. 19, subsec. 
101(1), applicable to taxation years that end after February 21, 1994. That description 
formerly read: 


Eis 50% of the amount, if any, by which the amount that would be the corpo- 
ration’s income for the year if that amount were determined without refer- 
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ence to this section, section 61.4 and subsection 80(17) exceeds the amount 
determined under paragraph (a) in respect of the corporation for the year. 


(2) Reserve for insolvency with respect to non-resident 
corporations — There shall be deducted in computing the in- 
come for a taxation year of a corporation that is non-resident at any 
time in the year, the lesser of 


(a) the amount, if any, by which 


(i) the total of all amounts each of which is an amount that, 
because of the application of section 80 to a commercial obli- 
gation issued by the corporation (or a partnership of which 
the corporation was a member) was included under subsec- 
tion 80(13) in computing the corporation’s taxable income or 
taxable income earned in Canada for the year or the income 
of the partnership for a fiscal period that ends in the year (to 
the extent that, where the amount was included in computing 
income of a partnership, it relates to the corporation’s share 
of the partnership’s income added in computing the corpora- 
tion’s taxable income or taxable income earned in Canada for 
the year) 


exceeds 


(ii) the total of all amounts deducted because of paragraph 
80(15)(a) in computing the corporation’s taxable income or 
taxable income earned in Canada for the year, and 


(b) the amount determined by the formula 


A-2(B—-C-D-B) 
where 


A is the amount determined under paragraph (a) in respect of 
the corporation for the year, 


B is the total of 


(i) the fair market value of the assets of the corporation at 
the end of the year, 


(ii) the amounts paid before the end of the year on ac- 
count of the corporation’s tax payable under this Part or 
any of Parts I.3, II, VI and XIV for the year or on account 
of a similar tax payable for the year under an Act of a 
province, and 


(iii) all amounts paid in the 12-month period preceding 
the end of the year by the corporation to a person with 
whom the corporation does not deal at arm’s length 


(A) as a dividend (other than a stock dividend), 


(B) on a reduction of paid-up capital in respect of any 
class of shares of its capital stock, 


(C) on a redemption, acquisition or cancellation of its 
shares, or 


(D) as a distribution or appropriation in any manner 
whatever to or for the benefit of the shareholders of 
any class of its capital stock, to the extent that the dis- 
tribution or appropriation cannot reasonably be con- 
sidered to have resulted in a reduction of the amount 
otherwise determined for C in respect of the corpora- 
tion for the year, 


C is the total liabilities of the corporation at the end of the year 
(determined without reference to the corporation’s liabilities 
for tax payable under this Part or any of Parts 1.3, II, VI and 
XIV for the year or for a similar tax payable for the year 
under an Act of a province), determined in the manner de- 
scribed in the description of C in paragraph (1)(b), 


D is the total of all amounts each of which is the principal 
amount at the end of the year of a distress preferred share 
(within the meaning assigned by subsection 80(1)) issued by 
the corporation, and 


E is 50% of the amount, if any, by which 


(i) the amount that would be the corporation’s taxable in- 
come or taxable income earned in Canada for the year if 


S. 61.4(a) 


that amount were determined without reference to this 
section and section 61.4 


exceeds 


(ii) the amount determined under paragraph (a) in respect 
of the corporation for the year. 
Related Provisions: 37(1)(f.1) — Reduction in claim allowed for R&D expendi- 
tures; 61.3(3) — Anti-avoidance; 61.4 + Additional reserve: 80(16) — Designation by 
CRA to reduce reserve under 61.3; 80.01(8), (9) — Deemed settlement on debt parking 
or debt becoming statute-barred; 80.04(4)() — Agreement to transfer forgiven amount; 
87(2)(1.21) — Amalgamations — continuing corporation; 257 — Formula cannot cal- 
culate to less than zero. 
History: The description of E in para. 61.3(2)(b) amended by 1998, c. 19, subsec. 
101(2), applicable to taxation years that end after February 21, 1994. That description 
formerly read: 


E is 50% of the amount, if any, by which the amount that would be the corpo- 
ration’s taxable income or taxable income eamed in Canada for the year if 
that amount were determined without reference to this section, section 61.4 
and subsection 80(17) exceeds the amount determined under paragraph (a) 
in respect of the corporation for the year. 


(3) Anti-avoidance — Subsections (1) and (2) do not apply to a 
corporation for a taxation year where property was transferred in 
the 12-month period preceding the end of the year or the corpora- 
tion became indebted in that period and it can reasonably be consid- 
ered that one of the reasons for the transfer or the indebtedness was 
to increase the amount that the corporation would, but for this sub- 
section, be entitled to deduct under subsection (1) or (2). 


Related Provisions: 160.4 — Joint liability of transferee where property transferred 
so that 61.3(3) applies. 


History: S. 61.3 added by 1995, c. 21, s. 20. applicable to taxation years that end after 
February 21, 1994, 

Definitions [s. 61.3]: “Act” — Interpretation Act 35(1); “amount” — 248(1); ‘“arm’s 
length” — 251(1); “bank” — 248(1); “class of shares” — 248(6); “commercial obliga- 
tion” — 61.3(1)(a)(i), 80(1); “corporation” — 248(1), Interpretation Act 35(1); ‘“divi- 
dend” — 248(1); “fiscal period” — 249(2)(b), 249.1: “insurance corporation”, “non- 
resident” — 248(1); “officer” — 248(1)“office”: “paid-up capital’ — 89(1), 248(1): 
“principal amount”, “property” — 248(1); “province” — Interpretation Act 35(1); “res- 
ident in Canada” — 250; “share”, “shareholder”, “stock dividend” — 248(1); “taxable 
income” — 2(2), 248(1); “taxable income earned in Canada” — 115(1), 248(1); “taxa- 
tion year” — 249. 


61.4 Reserve for debt forgiveness for corporations and 
others — There may be deducted as a reserve in computing the 
income for a taxation year of a taxpayer that is a corporation or trust 
resident in Canada throughout the year or a non-resident person 
who carried on business through a fixed placed of business in Can- 
ada at the end of the year such amount as the taxpayer claims not 
exceeding the least of 


(a) the amount determined by the formula 
AB 

where 

A is the amount, if any, by which 


(i) the total of all amounts each of which is an amount 
that, because of the application of section 80 to a com- 
mercial obligation (within the meaning assigned by sub- 
section 80(1)) issued by the taxpayer (or a partnership of 
which the taxpayer was a member) was included under 
subsection 80(13) in computing the income of the tax- 
payer for the year or a preceding taxation year or of the 
partnership for a fiscal period that ends in that year or 
preceding year (to the extent that, where the amount was 
included in computing income of a partnership, it relates 
to the taxpayer’s share of that income) 


exceeds the total of 
(ii) all amounts each of which is an amount deducted 
under paragraph 80(15)(a) in computing the taxpayer’s 
income for the year or a preceding taxation year, and 
(iii) all amounts deducted under section 61.3 in comput- 
ing the taxpayer’s income for the year or a preceding tax- 
ation year, and 
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Bis the amount, if any, by which the amount determined for A 
in respect of the taxpayer for the year exceeds the total of 


(i) the amount that would be determined for A in respect 
of the taxpayer for the year if that value did not take into 
account amounts included or deducted in computing the 
taxpayer’s income for any preceding taxation year, and 


(ii) the amount, if any, included under section 56.3 in 
computing the taxpayer’s income for the year, 


(b) the total of 


(i) 4/s of the amount that would be determined for A in para- 
graph (a) in respect of the taxpayer for the year if that value 
did not take into account amounts included or deducted in 
computing the taxpayer’s income for any preceding taxation 
year, 


(ii) 3/s of the amount that would be determined for A in para- 
graph (a) in respect of the taxpayer for the year if that value 
did not take into account amounts included or deducted in 
computing the taxpayer’s income for the year or any preced- 
ing taxation year (other than the last preceding taxation year), 


(iti) 2/s of the amount that would be determined for A in para- 
graph (a) in respect of the taxpayer for the year if that value 
did not take into account amounts included or deducted in 
computing the taxpayer’s income for the year or any preced- 
ing taxation year (other than the second last preceding taxa- 
tion year), and 


(iv) '/s of the amount that would be determined for A in para- 
graph (a) in respect of the taxpayer for the year if that value 
did not take into account amounts included or deducted in 
computing the taxpayer’s income for the year or any preced- 
ing taxation year (other than the third last preceding taxation 
year), and 


(c) where the taxpayer is a corporation that commences to wind 
up in the year (otherwise than in circumstances to which the 
rules in subsection 88(1) apply), nil. 
Related Provisions: 56.3 — Inclusion into income in following year; 61.2 — Re- 
serve for resident individuals; 61.3 — Additional reserve for insolvent corporation; 
80.04(4)(j) — Agreement to transfer forgiven amount, 87(2)(g), (h.1) — Amalgama- 
tions — carryover of reserve; 250(6.1) — Trust that ceases to exist deemed resident 
throughout year. 
History: S. 61.4 added by 1995, c. 21, s. 20, applicable to taxation years that end after 
February 21, 1994. 
Definitions [s. 61.4]: “amount”, “business” — 248(1); “carrying on business in Can- 
ada” — 253; “corporation” — 248(1), Interpretation Act 35(1); “fiscal period’? — 
249(2)(b), 249.1; “non-resident” — 248(1); “resident in Canada” — 94(3)(a)(viii), 250; 
“taxation year” — 249; “taxpayer” — 248(1): “trust” — 104(1), 248(1), (3). 


62. (1) Moving expenses — There may be deducted in comput- 
ing a taxpayer’s income for a taxation year amounts paid by the 
taxpayer as or on account of moving expenses incurred in respect of 
an eligible relocation, to the extent that 


(a) they were not paid on the taxpayer’s behalf in respect of, in 
the course of or because of, the taxpayer’s office or 
employment, 

(b) they were not deductible because of this section in comput- 
ing the taxpayer’s income for the preceding taxation year; 


(c) the total of those amounts does not exceed 


(i) in any case described in subparagraph (a)(1) of the defini- 
tion “eligible relocation” in subsection 248(1), the taxpayer’s 
income for the year from the taxpayer’s employment at a 
new work location or from carrying on the business at the 
new work location, as the case may be, and 


(ii) in any case described in subparagraph (a)(ii) of the defi- 
nition “eligible relocation” in subsection 248(1), the total of 
amounts included in computing the taxpayer’s income for the 
year because of paragraphs 56(1)(n) and (0); and 


(d) all reimbursements and allowances received by the taxpayer 
in respect of those expenses are included in computing the tax- 
payer’s income. 
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Related Provisions: 4(2) — Deductions under s. 62 not applicable to any particular 
source: 64.1 — Individuals absent from Canada; 115(2)(f) — Deduction for non-resi- 
dent; 118.2(2)(1.5) — Medical expense credit for moving expenses. 


History: Subsec. 62(1) amended by 1999, c. 22, subsec. 17(1), applicable after 1997. 
The subsec. formerly read: 


62. (1) Where a taxpayer has, at any time, commenced 


(a) to carry on a business or to be employed at a location in Canada (in this 
subsection referred to as “the new work location’), or 


(b) to be a student in full-time attendance at an educational institution (in 
this subsection referred to as “the new work location”) that is a university, 
college or other educational institution providing courses at a post-secondary 
school level, 


and by reason thereof has moved from the residence in Canada at which, before 
the move, the taxpayer ordinarily resided (in this section referred to as “the old 
residence”) to a residence in Canada at which, after the move, the taxpayer ordi- 
narily resided (in this section referred to as “the new residence”), so that the 
distance between the old residence and the new work location is not less than 40 
kilometres greater than the distance between the new residence and the new 
work location, in computing the taxpayer’s income for the taxation year in which 
the taxpayer moved from the old residence to the new residence or for the imme- 
diately following taxation year, there may be deducted amounts paid by the tax- 
payer as or on account of moving expenses incurred in the course of moving 
from the old residence to the new residence, to the extent that 


(c) they were not paid on the taxpayer’s behalf by the taxpayer’s employer, 


(d) they were not deductible by virtue of this section in computing the tax- 
payer's income for the preceding taxation year, 


(e) they would not, but for this section, be deductible in computing the tax- 
payer's income, 
(f) the total of those amounts does not exceed 
(i) in any case described in paragraph (a), the taxpayer’s income for the 
year from the taxpayer's employment at the new work location or from 


carrying on the new business at the new work location, as the case may 

be, or 

(ii) in any case described in paragraph (b), the total of amounts required 

to be included in computing the taxpayer’s income for the year by virtue 

of paragraphs 56(1)(n) and (0), and 

(g) any reimbursement or allowance received by the taxpayer in respect of 
those expenses is included in computing the taxpayer's income. 

Selected Cases [subsec. 62(1)]: Moodie v. R., [2004] 4 G.T.G: 2329 (TCC) 
(Deduction no longer restricted to year of move): James v. R., [2003] 3 C.T.C. 247 
(FCA) (Moving expenses not deductible where only dividend income received); 
McLaren v. R., [2000] 2 C.T.C. 2633 (TCC) (Expenses must be consequence of change 
of employment, not in anticipation of change); Loukine y. R., [1998] 3 C.T.C. 2258 
(TCC) (Absent means more than simply not being present in a place); Giannakopoulos 
y. MNR, [1995] 2 C.T.C, 316 (FCA) (Distance to be measured along shortest normal 
route, not straight line); Glaubitz v. Canada, [1994] 2 C.T.C. 2448 (TCC) (Deduction 
disallowed where expenses not incurred for pupose of commencing work at new work 
location); Schultz v. R., [1988] 2 C.T.C. 293 (FCTD) (Moving expenses deductible 
when incurred due to loss of employment or to initiate new business); Midyette v. R., 
[1985] 2 C.T.C. 362 (FCTD) (Teacher taxpayer on one-year fellowship abroad; moving 
expenses not deductible); Rath v. R., [1982] C.T.C. 207 (FCA) (Deduction disallowed 
when payment for loss and replacement costs of goods not moving expenses); Storrow 
v. R., [1978] C.T.C. 792 (FCTD) (Costs incurred in connection with acquisition of new 
residence not moving expenses). 


Interpretation Bulletins: See list at end of s. 62. 
1.T. Technical News: 6 (road distance to be used instead of ‘tas the crow flies”). 
Forms: T1-M: Moving expenses deduction. 


(2) Moving expenses of students — There may be deducted in 
computing a taxpayer’s income for a taxation year the amount, if 
any, that the taxpayer would be entitled to deduct under subsection 
(1) if the definition “eligible relocation” in subsection 248(1) were 
read without reference to subparagraph (a)(i) of that definition and 
if the word “both” in paragraph (b) of that definition were read as 
“either or both”. 

Related Provisions: 64.1 — Individuals absent from Canada; 115(2) — Non-resi- 


dent’s taxable income earned in Canada; 118.2(2)(1.5) — Medical expense credit for 
moving expenses. 


History: Subsec. 62(2) amended by 1999, c. 22, subsec. 17(1), applicable after 1997. 
The subsec. formerly read: 


(2) Application of subsec. (1) to certain students — Where a taxpayer would, 
if subsection (1) were read without reference to paragraph (a) thereof and 


(a) if the reference therein to “moved from the residence in Canada at 
which” were read as a reference to “moved from the residence at which”, or 
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(b) if the reference therein to “to a residence in Canada at which” were read 
as a reference to “to a residence at which”, 


be entitled to deduct an amount by virtue of that subsection in computing the 
taxpayer's income for a taxation year, that amount may be deducted in comput- 
ing the taxpayer’s income for the year. 


Interpretation Bulletins: See list at end of s. 62. 


(3) Definition of “moving expenses” — In subsection (1), 
“moving expenses” includes any expense incurred as or on account 
of 


(a) travel costs (including a reasonable amount expended for 
meals and lodging), in the course of moving the taxpayer and 
members of the taxpayer’s household from the old residence to 
the new residence, 


(b) the cost to the taxpayer of transporting or storing household 
effects in the course of moving from the old residence to the 
new residence, 


(c) the cost to the taxpayer of meals and lodging near the old 
residence or the new residence for the taxpayer and members of 
the taxpayer’s household for a period not exceeding 15 days, 


(d) the cost to the taxpayer of cancelling the lease by virtue of 
which the taxpayer was the lessee of the old residence, 


(e) the taxpayer’s selling costs in respect of the sale of the old 
residence, 


(f) where the old residence is sold by the taxpayer or the tax- 
Payer’s spouse or common-law partner as a result of the move, 
the cost to the taxpayer of legal services in respect of the 
purchase of the new residence and of any tax, fee or duty (other 
than any goods and services tax or value-added tax) imposed on 
the transfer or registration of title to the new residence, 
Selected Cases [para. 62(3)(f)]:; Lachman vy. R., [1995] 2 C.T.C. 2944D (TCC) 
(B.C. land transfer tax and GST both included in moving expenses); Johnson vy. Can- 
ada, [1995] 2 C.T.C. 2110 (TCC) (GST is not a tax imposed on transfer or registration 
of title to new residence); Mann y. Canada, [1995] 2 C.T.C. 2049 (TCC) (GST and 


- Ontario land transfer tax deductible under provision in respect of newly constructed 


home). 


(g) interest, property taxes, insurance premiums and the cost of 
heating and utilities in respect of the old residence, to the extent 
of the lesser of $5,000 and the total of such expenses of the tax- 
payer for the period 


(i) throughout which the old residence is neither ordinarily 
occupied by the taxpayer or by any other person who ordina- 
tily resided with the taxpayer at the old residence immedi- 
ately before the move nor rented by the taxpayer to any other 
person, and 


(ii) in which reasonable efforts are made to sell the old resi- 
dence, and 


(h) the cost of revising legal documents to reflect the address of 
the taxpayer’s new residence, of replacing drivers’ licenses and 
non-commercial vehicle permits (excluding any cost for vehicle 
insurance) and of connecting or disconnecting utilities, 


but, for greater certainty, does not include costs (other than costs 
referred to in paragraph (f)) incurred by the taxpayer in respect of 
ithe acquisition of the new residence. 


Related Provisions: 56(1)(n) — Scholarships, bursaries, etc.; 56(1)(0) — Research 
)3rants; 64.1 — Individuals absent from Canada: 67.1(1) — Food and entertainment 
0% restriction does not apply; 115(2) —Non-resident’s taxable income earned in 
-anada; 118.2(2)(1.5) — Medical expense credit for moving expenses. 


distory: Para. 62(3)(f) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
Spouse or common-law partner”, applicable to 2001 et seg., in force July 31, 2000. 
‘ee also the transitional rules reproduced in the History to 248(1)“common-law 
//artner”’. 
aras. 62(3)(g) and (h) added by 1999, c. 22, subsec. 17(2), applicable to expenses 
icurred after 1997, 
‘ara. 62(3)(f) amended by 1998, c. 19, s. 102, applicable to costs incurred after 1990. 
he para. formerly read: 
(f) where the old residence is being or has been sold by the taxpayer or the tax- 
payer’s spouse as a result of the move, the cost to the taxpayer of legal services 
in respect of the purchase of the new residence and of any taxes imposed on the 
transfer or registration of title to the new residence, 
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Selected Cases [subsec. 62(3)]: Johnston v. R., [2003] 3 C.T.C. 298 (FCA) 
(Interest on borrowed money to buy house not moving expense); Séguin v. R., [1998] 1 
CI Ce2453 nice) (Mortgage interest at old location not included in moving 
expenses); Oster v. Canada, [1995] C71. G2294 (TCC) (Transfer allowances equal to 
one month’s pay were taxable benefits and not moving expenses); Collin y. MNR, 
[1990] 2 C.T.C. 92 (FCTD) (Amount paid by vendor to enable making of loan to pur- 
chaser was cost of disposition not reduction in price); Gold v. R., [1977] C.T.C. 616 
(FCTD) (Living and education expenses of child in former city of residence not “mov- 
ing expenses”). 

Selected Cases [s. 62]: Jaschinski v. R., [2003] 1 C.T.C. 2571 (TCC) (Intermediate 
move to temporary housing did not count as “real” move); Fardeau v. R., [2002] 3 
C.T.C. 2169 (TCC) (Goods damaged in transit are not moving expenses); Cavalier y. 
R., [2002] 1 C.T.C. 2001 (TCC) (To be ordinarily resident does not require any inten- 
tion that such residence be permanent); Cameron (D.) v. MNR, [1993] 1 C.T.C. 2745 
(TCC) (Distance measured as space between two points (“as the crow flies’’), not along 
shortest road between two points). 

Definitions [s. 62]: “amount”, “business” — 248(1); “Canada” — 64.1, 255; “carry- 
ing on business” — 253; “common-law partner”, “eligible relocation”, “employed”, 
“employer”, “employment”, “goods and services tax” — 248(1); “moving ex- 
penses” — 62(3); “new residence” — 248(1)“eligible relocation’(b); “new work loca- 
tion” — 248(1)“eligible relocation”’(a); “office” — 248(1); “old residence’ — 
248(1)“eligible relocation’’(b); “person”, “property” — 248(1); “taxation year” — 249; 
“taxpayer” — 248(1). 


Interpretation Bulletins [s. 62]: IT-178R3: Moving expenses; IT-518R: Food. 
beverages and entertainment expenses. 


Forms [s. 62]: T1-M: Moving expenses deduction. 


63. (1) Child care expenses — Subject to subsection (2), where 
a prescribed form containing prescribed information is filed with a 
taxpayer’s return of income (other than a return filed under subsec- 
tion 70(2) or 104(23), paragraph 128(2)(e) or subsection 150(4)) 
under this Part for a taxation year, there may be deducted in com- 
puting the taxpayer’s income for the year such amount as the tax- 
payer claims not exceeding the total of all amounts each of which is 
an amount paid, as or on account of child care expenses incurred for 
services rendered in the year in respect of an eligible child of the 
taxpayer, 
(a) by the taxpayer, where the taxpayer is described in subsec- 
tion (2) and the supporting person of the child for the year is a 
person described in clause (i)(D) of the description of C in the 
formula in that subsection, or 


(b) by the taxpayer or a supporting person of the child for the 
year, in any other case, 


to the extent that 


(c) the amount is not included in computing the amount deducti- 
ble under this subsection by an individual (other than the tax- 
payer), and 

(d) the amount is not an amount (other than an amount that is 
included in computing the taxpayer’s income and that is not de- 
ductible in computing the taxpayer’s taxable income) in respect 
of which any taxpayer is or was entitled to a reimbursement or 
any other form of assistance, 


and the payment of which is proven by filing with the Minister one 
or more receipts each of which was issued by the payee and con- 
tains, where the payee is an individual, that individual’s Social In- 
surance Number, but not exceeding the amount, if any, by which 


(e) the lesser of 
(i) “4 of the taxpayer’s earned income for the year, and 
(ii) the total of all amounts each of which is the annual child 


care expense amount in respect of an eligible child of the tax- 
payer for the year 


exceeds 


(f) the total of all amounts each of which is an amount that is 
deducted, in respect of the taxpayer’s eligible children for the 
year, under this section in computing the income for the year of 
an individual (other than the taxpayer) to whom subsection (2) 
applies for the year. 
Related Provisions: 4(2) — Deductions under s. 63 not applicable to any particular 
source; 56(6) — Universal Child Care Benefit is taxable to lower-income spouse; 
63(2.2) — Deduction for person attending school or university; 64.1 — Individuals ab- 
sent from Canada; 220(2.1) — Waiver of filing of documents. 


S. 63(1) 


History: Para. 63(1)(a) and subpara. 63(1)(e)(ii) amended by. 2001, c. 17, subsecs. 
42(1), (2), para. (a) applicable to 1998 er seq. and subpara. (e)(ii) applicable to 2000 et 
seq. The para. and subpara. formerly read: 
(a) by the taxpayer, where the taxpayer is a taxpayer described in subsection (2) 
and the supporting person of the child for the year is a person described in sub- 
paragraph (2)(b)(vi), or 


(ii) the total of 
(A) the product obtained when $7,000 is multiplied by the number of eligi- 
ble children of the taxpayer for the year each of whom 
(I) is under 7 years of age at the end of the year, or 
(Il) is a person in respect of whom an amount may be deducted under 
section 118.3 in computing a taxpayer’s tax payable under this Part for 
the year, and 
(B) the product obtained when $4,000 is multiplied by the number of eligible 
children of the taxpayer for the year (other than children referred to in clause 
(A)) 
The opening words of cl. 63(1)(e)(ii)(A) and cl. 63(1)(e)(ii)(B) amended by 1999, c. 
22. subsecs. 18(1), (2), applicable to 1998 et seg. The opening words of cl. (A) and cl. 
(B) formerly read: 
(A) the product obtained when $5,000 is multiplied by the number of eligible 
children of the taxpayer for the year each of whom 


(B) the product obtained when $3,000 is multiplied by the number of eligible 
children of the taxpayer for the year (other than those referred to in clause (A)) 
Para. 63(1)(f) amended by 1997, c. 25, subsec. 12(1), applicable to 1996 et seq. Para. 
(f) formerly read: 
(f) the total of all amounts each of which is an amount deducted, in respect of the 
eligible children of the taxpayer that are referred to in subparagraph (e)(ii), under 
this subsection for the year by an individual (other than the taxpayer) to whom 
subsection (2) is applicable for the year. 
That portion of subsec. 63(1) preceding para. (a) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 23(1), applicable to 1992 er seq. That portion formerly read: 
(1) Subject to subsection (2), where a taxpayer who has an eligible child for a 
taxation year files with the taxpayer’s return of income (other than a return of 
income filed under subsection 70(2) or 104(23), paragraph 128(2)(e) or subsec- 
tion 150(4)) under this Part for the year a prescribed form containing prescribed 
information, there may be deducted in computing the income of the taxpayer for 
the year the total of all amounts each of which is an amount paid in the year as or 
on account of child care expenses in respect of an eligible child of the taxpayer 
for the year 
That portion of cl. 63(1)(e)(ii)(A) preceding subcl. (1), and cl. (1)(e)(Gi)(B), amended by 
1994. c. 7, Sch. VII (1993, c. 24), subsecs. 23(2) and (3), to substitute, respectively, 
“$5 000” for $4,000” and “$3,000” for “$2,000”, applicable to 1993 et seq. 
Subcl. 63(1)(e)(ii)(A)(D) substituted by 1994, c. 7, Sch. I (1991, ¢. 49), subsec. 36(1), 
applicable to 1991 et seg. That subcl. formerly read: 
(II) has a severe and prolonged mental or physical impairment that has been cer- 
tified as such in prescribed form by a medical doctor or. where the impairment is 
an impairment of sight, by a medical doctor or an optometrist, where a copy of 
the certificate has been filed with the Minister, and 
Selected Cases [subsec. 63(1)]: Wells v. R., [1997] 3 C.T.C. 2581 (TCC) (Re- 
quirement to file receipts with social insurance number was directory, not mandatory); 
Symes y. Canada, [1994] 1 C.T.C. 40 (SCC) (Child care expenses not business ex- 
penses; taxpayer not entitled to deduct such expenses in excess of statutory limits es- 
tablished in s. 63). 


interpretation Bulletins: See list at end of s. 63. 

Information Circulars: 82-2R2: SIN legislation that relates to the preparation of 
information slips. 

Forms: 1778: Child care expenses deduction. 


(2) Income exceeding income of supporting person — 
Where the income for a taxation year of a taxpayer who has an eli- 
gible child for the year exceeds the income for that year of a sup- 
porting person of that child (on the assumption that both incomes 
are computed without reference to this section and paragraphs 
60(v.1) and (w)), the amount that may be deducted by the taxpayer 
under subsection (1) for the year as or on account of child care ex- 
penses shall not exceed the lesser of 


(a) the amount that would, but for this subsection, be deductible 
by the taxpayer for the year under subsection (1), and 


(b) the amount determined by the formula 


Ace 


Income Tax Act, Part I, Division B 


where 


A. is the total of all amounts each of which is the periodic child 
care expense amount in respect of an eligible child of the tax- 
payer for the year, and 


C is the total of 


(i) the number of weeks in the year during which the child 
care expenses were incurred and throughout which the 
supporting person was 


(A) a student in attendance at a designated educational 
institution or a secondary school and enrolled in a pro- 
gram of the institution or school of not less than 3 con- 
secutive weeks duration that provides that each stu- 
dent in the program spend not less than 10 hours per 
week on courses or work in the program, 


(B) a person certified by a medical doctor to be a per- 
son who 


__ Proposed Amendment — 63(2)(b)C(i)(B) 
EPs econgeeniig Worl © ve! 
rson certified in writing by a medical docto 


be a person who 


Applicatio uly 18, 2005 draft legislation (Part 2 — technical), s. 


amend the opening words of cl. 63(2)(b)C(i)(B) to read as above, applicabl 
fications made after December 20,2002, i 


Technical Notes: Section 63 provides rules concerning the deductibility of chil 
care expenses in computing an individual’s income. When more than one taxpayer 
contributes to the support of an eligible child, the child care expense deduction must _ 


generally be claimed by the taxpayer with the lower income for the year. One of the 
exceptions to this rule is where a medical doctor certifies that the lower-income sup- 
porting individual is incapable of caring for children because of that individual’s _ 
mental or physical infirmity. This amendment cla: that such a certification has t 

be in writing. ll LC 


(1) was incapable of caring for children because of 
the person’s mental or physical infirmity and con- 
finement throughout a period of not less than 2 
weeks in the year to bed, to a wheelchair or as a 
patient in a hospital, an asylum or other similar in- 
stitution, or 


(II) was in the year, and is likely to be for a long, 
continuous and indefinite period, incapable of car- 
ing for children, because of the person’s mental or 
physical infirmity, 
(C) a person confined to a prison or similar institution 
throughout a period of not less than 2 weeks in the 
year, or 


(D) a person who, because of a breakdown of the per- 
son’s marriage or common-law partnership, was living 
separate and apart from the taxpayer at the end of the 
year and for a period of at least 90 days that began in 
the year, and 


(ii) the number of months in the year (other than a month 
that includes all or part of a week included in the number 
of weeks referred to in subparagraph (i)), each of which is 
a month during which the child care expenses were in- 
curred and the supporting person was a student in attend- 
ance at a designated educational institution or a secondary 
school and enrolled in a program of the institution or 
school that is not less than 3 consecutive weeks duration 
and that provides that each student in the program spend 
not less than 12 hours in the month on courses in the 
program. 


Related Provisions: 3(f) — Nil income is deemed to be $0 income for comparative 
purposes; 118.4(2) — Reference to medical practitioners, 


History: The formula in para. 63(2)(b) and the description of A amended, the descrip- 
tion of B repealed, by 2001, c. 17, subsecs. 42(3), (4), applicable to 2000 et seg. The 
formula and the descriptions of A and B formerly read: 


(A+B)xC 
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Ais the product obtained when $175 is multiplied by the number of eligible 
children of the taxpayer for the year each of whom 


(i) is under 7 years of age at the end of the year, or 


(ii) is a person in respect of whom an amount may be deducted under 
section 118.3, in computing a taxpayer’s tax payable under this Part for 
the year, 


B is the product obtained when $100 is multiplied by the number of the tax- 
payer's eligible children for the year (other than children referred to in the 
description of A), and 


Para. 63(2)(b) amended by 2000, c. 12, Sch. 2, s. 9. to replace “marriage” with ‘‘mar- 
riage or common-law partnership”, applicable to 2001 et seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Para. 63(2)(b) amended by 1999, c. 22, subsec. 18(3), applicable to 1998 er seg. The 
para. formerly read: 


(b) the product obtained when the total of 


(i) the product obtained when $150 is multiplied by the number of eligible 
children of the taxpayer for the year each of whom 


(A) is under 7 years of age at the end of the year, or 


(B) is a person in respect of whom an amount may be deducted under 
section 118.3 in computing a taxpayer’s tax payable under this Part for 
the year, and 


(ii) the product obtained when $90 is multiplied by the number of eligible 
children of the taxpayer for the year (other than those referred to in subpara- 
graph (i)) 
is multiplied by the number of weeks in the year during which the child care 
expenses were incurred and throughout which the supporting person was 


(iii) a student in attendance at a designated educational institution (as de- 
fined in subsection 118.6(1)) or a secondary school and enrolled in a pro- 

_ gram of the institution or school of not less than 3 consecutive weeks dura- 
tion that provides that each student in the program spend not less than 10 
hours per week on courses or work in the program, 


(iv) a person certified by a medical doctor to be a person who 


(A) by reason of mental or physical infirmity and confinement through- 
out a period of not less than 2 weeks in the year to bed or to a wheel- 
chair or as a patient in a hospital, an asylum or other similar institution, 
was incapable of caring for children, or : 


(B) by reason of mental or physical infirmity, was in the year, and is 
likely to be for a long-continued period of indefinite duration, incapable 
of caring for children, 


(v) a person confined to a prison or similar institution throughout a period of 
not less than 2 weeks in the year, or 


(vi) a person who, because of a breakdown of the person’s marriage, was 
living separate and apart from the taxpayer at the end of the year and for a 
period of at least 90 days beginning in the year. 


(2.1) Taxpayer and Supporting person with equal in- 
comes — For the purposes of this section, where in any taxation 
year the income of a taxpayer who has an eligible child for the year 
and the income of a supporting person of the child are equal (on the 
assumption that both incomes are computed without reference to 
this section and paragraphs 60(v.1) and (w)), no deduction shall be 
allowed under this section to the taxpayer and the supporting person 
in respect of the child unless they jointly elect to treat the income of 
one of them as exceeding the income of the other for the year. 


History: Subsec. 63(2.1) amended by 1994, c. 7, Sch. IT (1991. ¢. 49), subsec. 36(4), 
to add reference to paragraph 60(v.1), applicable to 1989 er seg. 


Interpretation Bulletins: Sce list at end of s. 63. 


(2.2) Expenses while at school — There may be deducted in 
computing a taxpayer’s income for a taxation year such part of the 
amount determined under subsection (2.3) as the taxpayer claims, 
where 


(a) the taxpayer is, at any time in the year, a student in attend- 
ance at a designated educational institution or a secondary 
school and enrolled in a program of the institution or school of 
not less than 3 consecutive weeks duration that provides that 
each student in the program spend not less than 


(i) 10 hours per week on courses or work in the program, or 
(ii) 12 hours per month on courses in the program; 


(b) there is no supporting person of an eligible child of the tax- 
payer for the year or the income of the taxpayer for the year 
exceeds the income for the year of a supporting person of the 
child (on the assumption that both incomes are computed with- 
out reference to this section and paragraphs 60(v.1) and (w)); 
and 


(c) a prescribed form containing prescribed information is filed 
with the taxpayer’s return of income (other than a return filed 
under subsection 70(2) or 104(23), paragraph 128(2)(e) or sub- 
section 150(4)) for the year. 
History: Para. 63(2.2)(a) amended by 1999, c. 22, subsec. 18(4), applicable to 1998 et 
seq. The para. formerly read: 
(a) the taxpayer is, at any time in the year, a student in attendance at a designated 
educational institution (as defined in subsection 118.6(1)) or a secondary school 
and enrolled in a program of the institution or school of not less than 3 consecu- 
tive weeks duration that provides that each student in the program spend not less 
than 10 hours per week on courses or work in the program; 


Subsec. 63(2.2) added by 1997, c. 25, subsec. 12(3), applicable to 1996 et seq. 


(2.3) Amount deductible [while at school] — For the purpose 
of subsection (2.2), the amount determined in respect of a taxpayer 
for a taxation year is the least of 


Subpara: 63(2)(b)(iii) amended by 1997, c. 25, subsec. 12(2), applicable to 1996 et seq. 
Subpara. (b)(iii) formerly read: 


(iii) a person in full-time attendance at a designated educational institution 
(within the meaning assigned by subsection 118.6(1)), 


That portion of subpara. 63(2)(b)(i) preceding cl. (A), and subpara. (2)(b)(ii), amended 
by 1994, c. 7, Sch. VIII (1993, c. 24), subsecs. 23(4) and (5S), to substitute “$150” for 
“$120” and “$90” for “$60”, applicable to 1993 et seg. 


Subpara. 63(2)(b)(vi) substituted by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 23(6), 
applicable to 1993 et seg. That subpara. formerly read: 


(vi) a person who, by reason of a breakdown of the person’s matriage or similar 
domestic relationship, was living separate and apart from the taxpayer at the end 
of the year and for a period of at least 90 days commencing in the year. 


_ That portion of subsec. 63(2) preceding para. (a) amended by 1994, c. 7, Sch. II (1991, 
c. 49), subsec. 36(2), to add reference to paragraph 60(v.1), applicable to 1989 et seq. 


Cl. 63(2)(b)(i)(B) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 36(3), appli- 
cable to 1991 er seg. That cl. formerly read: 


(B) has a severe and prolonged mental or physical impairment that has been cer- 
tified as such in prescribed form by a medical doctor or, where the impairment is 
an impairment of sight, by a medical doctor or an optometrist, where a copy of 
the certificate has been filed with the Minister, and 


Selected Cases [subsec. 63(2)]: Kuchia v. R., [1999] 4 C.T.C. 285 (FCA) (Provi- 

sion to be strictly applied); Kelner v. Canada, [1996] 1 C.T.C. 2687 (TCC) (“Separate 
- and apart” given same meaning as in Divorce Act and can exist within same dwelling); 

McLaren y. MNR, [1990] 2 C.T.C. 429 (FCTD) (Provision not applicable where sup- 
- Porting person has no income). 


_ Interpretation Bulletins: See list at end of s. 63. 
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(a) the amount by which the total of all amounts, each of which 
is an amount paid as or on account of child care expenses in- 
curred for services rendered in the year in respect of an eligible 
child of the taxpayer, exceeds the amount that is deductible 
under subsection (1) in computing the taxpayer’s income for the 
year, 

(b) */s of the taxpayer’s income for the year computed without 
reference to this section and paragraphs 60(v.1) and (w), 


(c) the amount determined by the formula 


Axc 
where 


A. is the total of all amounts each of which is the periodic child 
Care expense amount in respect of an eligible child of the tax- 
payer for the year, and 


ts 


(i) if there is a supporting person of an eligible child of 
the taxpayer for the year, 


(A) the number of weeks, in the year, in which both 
the taxpayer and the supporting person were students 
who would be described in paragraph (2.2)(a) if that 
paragraph were read without reference to subpara- 
graph (ii), and 


S. 63(2.3)(c) 


(B) the number of months in the year (other than a 
month that includes all or part of a week included in 
the number of weeks referred to in clause (A)), in 
which both the taxpayer.and the supporting person 
were students described in paragraph (2.2)(a), and 


(ii) in any other case, 
(A) the number of weeks, in the year, in which the tax- 
payer was a student who would be described in para- 
graph (2.2)(a) if that paragraph were read without ref- 
erence to subparagraph (ii), and 


(B) the number of months in the year (other than a 
month that includes all or part of a week included in 
the number of weeks referred to in clause (A)), in 
which the taxpayer was a student described in para- 
graph (2.2)(a), 
(d) the amount by which the total calculated under subparagraph 
(1)(e)(ii) in respect of eligible children of the taxpayer for the 
year exceeds the amount that is deductible under subsection (1) 
in computing the taxpayer’s income for the year, and 


(e) where there is a supporting person of an eligible child of the 

taxpayer for the year, the amount by which the amount calcu- 

lated under paragraph (2)(b) for the year in respect of the tax- 

payer exceeds 7/3 of the taxpayer’s earned income for the year. 
History: The formula in para. 63(2.3)(c) and the description of A amended, the 
description of B repealed, by 2001, c. 17, subsecs. 42(5), (6); applicable to 2000 et seq. 
The formula and the descriptions of A and B formerly read: 


(A+B)xC 


A is the product obtained when $175 is multiplied by the number of eligible 
children of the taxpayer for the year each of whom is 
(i) under 7 years of age at the end of the year, or 
(ii) a person in respect of whom an amount may be deducted under sec- 
tion 118.3 in computing a taxpayer’s tax payable under this Part for the 
year, 
Bis the product obtained when $100 is multiplied by the number of the tax- 
payer’s eligible children for the year, (other than children referred to in the 
description of A), and 


The descriptions of A, B and C in para. 63(2.3)(c) amended by 1999, c. 22, subsecs. 
18(5) to (7), applicable to 1998 et seg. The descriptions formerly read: 
A is the product obtained when $150 is multiplied by the number of eligible 
children of the taxpayer for the year each of whom is 
(i) under 7 years of age at the end of the year, or 
(ii) a person in respect of whom an amount may be deducted under sec- 
tion 118.3 in computing a taxpayer’s tax payable under this Part for the 
year, 


Bis the product obtained when $90 is multiplied by the number of the tax- 
payer’s eligible children for the year (other than those referred to in the 
description of A), and 

Cis 

(i) where there is a supporting person of an eligible child of the taxpayer 
for the year, the number of weeks, in the year, in which both the tax- 
payer and the supporting person were students described in paragraph 
(2.2)(a), and 


(ii) in any other case, the number of weeks, in the year, in which the 
taxpayer was a student described in paragraph (2.2)(a), 


Subsec. 63(2.3) added by 1997, c. 25, subsec. 12(3), applicable to 1996 er seq. 

(3) Definitions — In this section, 

“annual child care expense amount”, in respect of an eligible 
child of a taxpayer for a taxation year, means 


(a) $10,000, where the child is a person in respect of whom an 
amount may be deducted under section 118.3 in computing a 
taxpayer’s tax payable under this Part for the year, and 


(b) where the child is not a person referred to in paragraph (a), 


(i) $7,000, where the child is under 7 years of age at the end 
of the year, and 


(ii) $4,000, in any other case; 


Income Tax Act, Part I, Division B 


History: The definition “annual child care expense. amount” added to subsec. 63(3), by 
2001, c. 17, subsec. 42(9), applicable to 2000 et seq. 


“child care expense” means an expense incurred in a taxation year 
for the purpose of providing in Canada, for an eligible child of a 
taxpayer, child care services including baby sitting services, day 
nursery services or services provided at a boarding school or camp 
if the services were provided 
(a) to enable the taxpayer, or the supporting person of the child 
for the year, who resided with the child at the time the expense 
was incurred, 


(i) to perform the duties of an office or employment, 


(ii) to carry on a business either alone or as a partner actively 
engaged in the business, 

(iii) [Repealed] 

(iv) to carry on research or any similar work in respect of 
which the taxpayer or supporting person received a grant, or 


(v) to attend a designated educational institution or a secon- 
dary school, where the taxpayer is enrolled in a program of 
the institution or school of not less than three consecutive 
weeks duration that provides that each student in the program 
spend not less than 
(A) 10 hours per week on courses or work in the program, 
or 
(B) 12 hours per month on courses in the program, and 
(b) by a resident of Canada other than a person 
(i) who is the father or the mother of the child, 
(ii) who is a supporting person of the child or is under 18 
years of age and related to the taxpayer, or 


(iii) in respect of whom an amount is deducted under section 


118 in computing the tax payable under this Part for the year 
by the taxpayer or by a supporting person of the child, 


except that 


(c) any such expenses paid in the year for a child’s attendance at 
a boarding school or camp to the extent that the total of those 
expenses exceeds the product obtained when the periodic child 
care expense amount in respect of the child for the year is multi- 
plied by the number of weeks in the year during which the child 
attended the school or camp, and 


(d) for greater certainty, any expenses described in subsection 
118.2(2) and any other expenses that are paid for medical or 
hospital care, clothing, transportation or education or for board 
and lodging, except as otherwise expressly provided in this 
definition, 

are not child care expenses; 

Related Provisions: 64.1 — Individuals absent from Canada; 67.1(1) — Food and 

entertainment 50% restriction does not apply. 

History: Para. (c) of the definition “child care expense” in subsec. 63(3) amended by 

2001, c. 17, subsec. 42(7), applicable to 2000 et seq. Para. (c) formerly read: 


(c) any such expenses paid in the year for a child’s attendance at a boarding 
school or camp to the extent that the total thereof exceeds the product obtained 
when 


(i) in the case of a child of the taxpayer who 
(A) is under 7 years of age at the end of the year, or 
(B) is a person in respect of whom an amount may be deducted under 
section 118.3 in computing a taxpayer’s tax payable under this Part for 
the year, 

$175, and 

(ii) in any other case, $100 


is multiplied by the number of weeks in the year during which the child attended 
the school or camp, and 


Subparas. (a)(v), (c)(i) and (ii) of the definition “child care expense” in subsec. 63(3) 


amended by 1999, c. 22, subsecs. 18(8) and (9), applicable to 1998 er seq. The sub- 
paras. formerly read: 


(v) to attend a designated educational institution (as defined in subsection 
118.6(1)) or a secondary school, where the taxpayer is enrolled in a program of 
the institution or school of not less than 3 consecutive weeks duration that pro- 
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vides that each student in the program spend not less than 10 hours per week on 
courses or work in the program, and 


(i) in the case of a child of the taxpayer who 
(A) is under 7 years of age at the end of the year, or 


(B) is a person in respect of whom an amount may be deducted under sec- 
tion 118.3 in computing a taxpayer’s tax payable under this Part for the year, 


$150, and 
(ii) in any other case, $90 


Subpara. (a)(v) added to the definition “child care expense” in subsec. 63(3) by 1997, 

c. 25, subsec. 12(4), applicable to 1996 er seg. 

Subpara. (a)(iii) of the definition “child care expense” in subsec. 63(3) repealed by 

1996, c. 23, subsec. 173(1), in force January 1, 1998. Subpara. (a)(iii) formerly read: 
(iii) to undertake an occupational training course in respect of which the taxpayer 


or supporting person received a training allowance paid to him or her under the 
National Training Act, or 


That portion of subpara. (c)(i) following cl. (B), and subpara. (c)(ii), of the definition 
“child care expense” in subsec. 63(3) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsecs. 23(7) and (8), to substitute “$150” for “$120”, and “$90” for “$60”, applicable 
to 1993 er seq. 


Subpara. (b)(ii) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 36(5), applica- 
ble to 1990 er seq. That subpara. formerly read: 


(ii) who is a supporting person of the child or was under 21 years of age and 
connected with the taxpayer or the taxpayer’s spouse by blood relationship, mar- 
riage, or adoption, or 


Cl. (c)(G)(B) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 36(6), applicable to 
1991 et seg. That cl. formerly read: 


(B) has a severe and prolonged mental or physical impairment that has been cer- 
tified as such in prescribed form by a medical doctor or, where the impairment is 
an impairment of sight, by a medical doctor or an optometrist, where a copy of 
the certificate has been filed with the Minister, 


Selected Cases [subsec. 63(3)‘child care expense”]: Bailey v. R., [2005] 3 
C.T.C. 2186 (TCC) (Education was incidental to child care — expenses deductible). 


Interpretation Bulletins: See list at end of s. 63. 


“earned income” of a taxpayer means the total of 


(a) all salaries, wages and other remuneration, including gratui- 
ties, received by the taxpayer in respect of, in the course of, or 
because of, offices and employments, 


(b) all amounts that are included, or that would, but for para- 
graph 81(1)(a) or subsection 81(4), be included, because of sec- 
tion 6 or 7 or paragraph 56(1)(n), (0) or (1), in computing the 
taxpayer’s income, 


(c) all the taxpayer’s incomes or the amounts that would, but for 
paragraph 81(1)(a), be the taxpayer’s incomes from all busi- 
nesses carried on either alone or as a partner actively engaged in 
the business, and 


(d) all amounts received by the taxpayer as, on account of, in 
lieu of payment of or in satisfaction of, a disability pension 
under the Canada Pension Plan or a provincial pension plan as 
defined in section 3 of that Act; 


Related Provisions: 110(2) — Definition applies to person who has taken vow of 
perpetual poverty. 


History: Para. (b) of the definition “earned income” in subsec. 63(3) amended by 
2001, c. 17, subsec. 42(8), applicable to 1998 et seg. Para. (b) formerly read: 


(b) all amounts that are included, or that would, but for paragraph 81(1)(a), be 
included, because of section 6 or 7 or paragraph 56(1)(n), (0) or (r), in comput- 
ing the taxpayer’s income, 


Para. (b) of the definition “earned income” in subsec. 63(3) amended by 1998, c. 19, 
_ Subsec. 103(2), applicable after 1997. The para. formerly read: 


(b) all amounts that are included, or that would, but for paragraph 81(1)(a), be 
included, because of section 6 or 7 or paragraph 56(1)(m), (n), (0) or (r), in com- 
puting the taxpayer’s income, 

- Para. (b) of the definition “earned income” in subsec. 63(3) amended by 1998, c. 19, 
- Subsec. 103(1), applicable after 1992 and before 1998. The para. formerly read: 


(b) all amounts that are included or that would, but for paragraph 81(1)(a), be 
included because of section 6 or 7 or paragraph 56(1)(n) or (0), in computing the 
taxpayer’s income, 


S. 63(3) sup 


Para. (d) of the definition “earned income” in subsec. 63(3) amended by 1998, c. 19, s. 
10, applicable to amounts received after 1994, The para. formerly read: 


(d) all amounts described in paragraph 56(8)(a) received by the taxpayer in the 
year; 
Para. (b) of the definition “earned income” in subsec. 63(3) amended by 1996, c. 23, 
subsec. 173(2), in force January 1, 1998. Para. (b) formerly read: 


(b) all amounts that are included or that would, but for paragraph 81(1)(a), be 
included because of section 6 or 7 or paragraph 56(1)(m), (n) or (0), in comput- 
ing the taxpayer’s income, 
Paras. (a) to (d) of the definition “earned income” in subsec. 63(3) substituted for (a) to 
(c) by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 3(1), applicable to 1993 et seq. Paras. 
(a) to (c) formerly read: 
(a) all salaries, wages and other remuneration, including gratuities, received by 
the taxpayer in respect of, in the course of, or by virtue of offices and employ- 
ments, and all amounts included in computing the taxpayer’s income by virtue of 
sections 6 and 7, 


(b) amounts included in computing the taxpayer's income by virtue of paragraph 
56(1)(m), (a) or (0), and 


(c) the taxpayer’s incomes from all businesses carried on either alone or as a 
partner actively engaged in the business; 


Interpretation Bulletins: IT-434R: Rental of real property by individual. See also 
list at end of s. 63. 


“eligible child” of a taxpayer for a taxation year means 


(a) a child of the taxpayer or of the taxpayer’s spouse or com- 
mon-law partner, or 


(b) a child dependent on the taxpayer or the taxpayer’s spouse or 
common-law partner for support and whose income for the year 
does not exceed the amount used under paragraph (c) of the 
description of B in subsection 118(1) for the year 


if, at any time during the year, the child 
(c) is under 16 years of age, or 


(d) is dependent on the taxpayer or on the taxpayer's spouse or 
common-law partner and has a mental or physical infirmity; 
History: The definition “eligible child” in subsec. 63(3) amended by 2000, c. 12, Sch. 
2, s. 1, to replace “spouse” with “spouse or common-law partner”, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in the History to 

248(1)“common-law partner”. 


Para. (b) of the definition “eligible child” in subsec. 63(3) amended by 2000, c. 19, s. 9, 
applicable to 1999 er seg. except that, in its application to the 1999 taxation year, the 
reference to “the amount used under paragraph (c) of the description of B in subsection 
118(1) for the year’ shall be read as a reference to “$7,044”. Para. (b) formerly read: 


(b) a child dependent on the taxpayer or the taxpayer's spouse for support and 
whose income for the year does not exceed the total of $500 and the amount 
used under paragraph (c) of the description of B in subsection 118(1) for the year 


Para. (b) of the definition “eligible child” in subsec. 63(3) amended by 1999; c. 22; 
subsec. 18(10), applicable to 1998 et seg. The para. formerly read: 


(b) a child dependent on the taxpayer or the taxpayer’s spouse and whose income 
for the year does not exceed the amount used under paragraph (c) of the descrip- 
tion of B in subsection 118(1) for the year 


Para. (c) of the definition “eligible child” in subsec. 63(3) amended bys (907 c. 25: 
subsec. 12(5), applicable to 1996 et seg. Para. (c) formerly read: 


(c) is under 14 years of age, or 


Para. (b) of the definition “eligible child” in subsec. 63(3) substituted by 1994, c. 7, 
Sch. VI (1992, c. 48), subsec. 3(2), applicable to 1993 et seq. Para. (b) formerly read: 


(b) a child in respect of whom the taxpayer deducted an amount under section 
118 for the year, 


“periodic child care expense amount”, in respect of an eligible 
child of a taxpayer for a taxation year, means '/:0 of the annual child 
care expense amount in respect of the child for the year; 


History: The definition “periodic child care expense amount” added to subsec. 63(3) 
by 2001, c. 17, subsec. 42(9), applicable to 2000 er seg. 
“supporting person” of an eligible child of a taxpayer for a taxa- 
tion year means a person, other than the taxpayer, who is 

(a) a parent of the child, 

(b) the taxpayer’s spouse or common-law partner, or 


(c) an individual who deducted an amount under section 118 for 
the year in respect of the child, 
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if the parent, spouse or common-law partner or individual, as the 
case may be, resided with the taxpayer at any time during the year 
and at any time within 60 days after the end of the year. 

History: The definition “supporting person” in subsec. 63(3) amended by 2000, c. 12, 
Sch. 2. s. 1, to replace “spouse” with “spouse or common-law partner”, applicable to 
2001 et seg., in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)“common-law partner”. 

The opening words of the definition “supporting person” in subsec. 63(3) amended by 
1997, c. 25, subsec. 12(6), applicable to 1983 er seq. The opening words formerly read: 


“supporting person” of an eligible child of a taxpayer for a taxation year means 


(4) Commuter’s child care expense — Where in a taxation 
year a person resides in Canada near the boundary between Canada 
and the United States and while so resident incurs expenses for 
child care services that would be child care expenses if 


(a) the definition “child care expense” in subsection (3) were 
read without reference to the words “in Canada”, and 


(b) the reference in paragraph (b) of the definition “child care 
expense” in subsection (3) to “resident of Canada” were read as 
“person”, 


those expenses (other than expenses paid for a child’s attendance at 
a boarding school or camp outside Canada) shall be deemed to be 
child care expenses for the purpose of this section if the child care 
services are provided at a place that is closer to the person’s princi- 
pal place of residence by a reasonably accessible route, having re- 
gard to the circumstances, than any place in Canada where such 
child care services are available and, in respect of those expenses, 
subsection (1) shall be read without reference to the words “and 
contains, where the payee is an individual, that individual’s Social 
Insurance Number”. 


History: Subsec. 63(4) added by 1994, c. 21, s. 27, applicable to 1992 et seq. 


Selected Cases [s. 63]: Beaudoin v. R., [2005] 1 C.T.C. 2821 (TCC) (Moving 
expenses deducted five years after move to new location); Senger-Hammond y. Can- 
ada, [1997] 1 C.T.C. 2728 (TCC) (Purpose of legislation is to permit deduction of child 
care expenses, not collection of tax from baby-sitters), 

Definitions [s. 63]: “amount” — 248(1); “annual child care expense amount” — 
63(3); “business” — 248(1); “Canada” — 64.1, 255; “child” — 252(1); “child care ex- 
pense” — 63(3); “common-law partner”, “common-law partnership” — 248(1); “des- 
ignated educational institution” — 118.6(1): “earned income”, “eligible child” — 
63(3); “employment” — 248(1); “father” — 252(2); “individual” — 248(1); “medical 
doctor” — 118.4(2); “Minister? — 248(1); “month” — Interpretation Act 35(1); 
“mother” — 252(2): “office” — 248(1); “parent” — 252(2); “periodic child care ex- 
pense amount” — 63(3); “person”, “prescribed” — 248(1); “resident of Canada” — 
250; “supporting person’ — 63(3); “taxable income” — 2(2), 248(1); “taxation 
year” — 249; “taxpayer” — 248(1); “writing” — Interpretation Act 35(1). 
Interpretation Bulletins [s. 63]: IT-495R3: Child care expenses; IT-518R: Food, 
beverages and entertainment expenses. 


63.1 [See s. 64.1] 


64. Disability supports deduction — If a taxpayer files with 
the taxpayer’s return of income (other than a return of income filed 
under subsection 70(2), paragraph 104(23)(d) or 128(2)(e) or sub- 
section 150(4)) for the taxation year a prescribed form containing 
prescribed information, there may be deducted in computing the 
taxpayer’s income for the year the lesser of 


(a) the amount determined by the formula 
A-B 
where 


A. is the total of all amounts each of which is an amount paid by 
the taxpayer in the year and that 


(i) was paid to enable the taxpayer 
(A) to perform the duties of an office or employment, 


(B) to carry on a business either alone or as a partner 
actively engaged in the business, 


(C) to attend a designated educational institution or a 
secondary school at which the taxpayer is enrolled in 
an educational program, or 
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(D) to carry on research or any similar work in respect 
of which the taxpayer received a grant, 


(ii) was paid 


(A) where the taxpayer has a speech or hearing im- 
pairment, for the cost of sign-language interpretation 
services or real time captioning services and to a per- 
son engaged in the business of providing such 
SeIVICES, 


(B) where the taxpayer is deaf or mute, for the cost of 
a teletypewriter or similar device, including a tele- 
phone ringing indicator, prescribed by a medical prac- 
titioner, to enable the taxpayer to make and receive 
phone calls, 


(C) where the taxpayer is blind, for the cost of a de- 
vice or equipment, including synthetic speech systems, 
Braille printers, and large print on-screen devices, pre- 
scribed by a medical practitioner, and designed to be 
used by blind individuals in the operation of a 
computer, 


(D) where the taxpayer is blind, for the cost of an opti- 
cal scanner or similar device, prescribed by a medical 
practitioner, and designed to be used by blind individ- 
uals to enable them to read print, 


(E) where the taxpayer is mute, for the cost of an elec- 
tronic speech synthesizer, prescribed by a medical 
practitioner, and designed to be used by mute individ- 
uals to enable them to communicate by use of a porta- 
ble keyboard, 


(F) where the taxpayer has an impairment in physical 
or mental functions, for the cost of note-taking ser- — 
vices and to a person engaged in the business of pro- 
viding such services, if the taxpayer has been certified 
in writing by a medical practitioner to be a person 
who, because of that impairment, requires such 
services, 


(G) where the taxpayer has an impairment in physical 
functions, for the cost of voice recognition software, if 
the taxpayer has been certified in writing by a medical 
practitioner to be a person who, because of that im- 
pairment, requires that software, 


(H) where the taxpayer has a learning disability or an 
impairment in mental functions, for the cost of tutor- 
ing services that are rendered to, and supplementary to 
the primary education of, the taxpayer and to a person 
ordinarily engaged in the business of providing such 
services to individuals who are not related to the per- 
son, if the taxpayer has been certified in writing by a 
medical practitioner to be a person who, because of 
that disability or impairment, requires those services, 


(1) where the taxpayer has a perceptual disability, for 
the cost of talking textbooks used by the taxpayer in 
connection with the taxpayer’s enrolment at a secon- 
dary school in Canada or at a designated educational 
institution, if the taxpayer has been certified in writing 
by a medical practitioner to be a person who, because 
of that disability, requires those textbooks, 


(J) where the taxpayer has a mental or physical infir- 
mity, for the cost of attendant care services provided 
in Canada and to a person who is neither the tax- 
payer’s spouse or common-law partner nor under 18 
years of age, if the taxpayer is a taxpayer in respect of 
whom an amount may be deducted because of section 
118.3, or if the taxpayer has been certified in writing 
by a medical practitioner to be a person who, because 
of that infirmity is, and is likely to be indefinitely, de- 
pendent on others for their personal needs and care 
and who as a result requires a full-time attendant, 


—_—_—_ 
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(K) where the taxpayer has a severe and prolonged im- 
pairment in physical or mental functions, for the cost 
of job coaching services (not including job placement 
or career counselling services) and to a person en- 
gaged in the business of providing such services if the 
taxpayer has been certified in writing by a medical 
practitioner to be a person who, because of that im- 
pairment, requires such services, 


(L) where the taxpayer is blind or has a severe learn- 
ing disability, for the cost of reading services and to a 
person engaged in the business of providing such ser- 
vices, if the taxpayer has been certified in writing by a 
medical practitioner to be a person who, because of 
that impairment or disability, requires those services, 


(M) where the taxpayer is blind and profoundly deaf, 
for the cost of deaf-blind intervening services and to a 
person engaged in the business of providing such 
Services, 


(N) where the taxpayer has a speech impairment, for 
the cost of a device that is a Bliss symbol board, or a 
similar device, that is prescribed by a medical practi- 
tioner to help the taxpayer communicate by selecting 
the symbols or spelling out words, 


(O) where the taxpayer is blind, for the cost of a de- 
vice that is a Braille note-taker, prescribed by a medi- 
cal practitioner, to allow the taxpayer to take notes 
(that can, by the device, be read back to them or 
printed or displayed in Braille) with the help of a 
keyboard, : 


(P) where the taxpayer has a severe and prolonged im- 
pairment in physical functions that markedly restricts 
their ability to use their arms or hands, for the cost of a 
device that is a page turner prescribed by a medical 
practitioner to help the taxpayer to turn the pages of a 
book or other bound document, and 


(Q) where the taxpayer is blind, or has a severe learn- 
ing disability, for the cost of a device or software that 
is prescribed by a medical practitioner and designed to 
enable the taxpayer to read print, 


(ii) is evidenced by one or more receipts filed with the 
Minister each of which was issued by the payee and con- 
tains, where the payee is an individual who is a person 
referred to in clause (ii)(J), that individual’s Social Insur- 
ance Number, and 


(iv) is not included in computing a deduction under sec- 
tion 118.2 for any taxpayer for any taxation year, and 


B is the total of all amounts each of which is the amount of a 


reimbursement or any other form of assistance (other than 
prescribed assistance or an amount that is included in com- 
puting a taxpayer’s income and that is not deductible in com- 
puting the taxpayer’s taxable income) that any taxpayer is or 
was entitled to receive in respect of an amount included in 
computing the value of A, and 


(b) the total of 


(i) the total of all amounts each of which is 


(A) an amount included under section 5, 6 or 7 or para- 
graph 56(1)(n), (0) or (r) in computing the taxpayer’s in- 
come for the year, or 
(B) the taxpayer’s income for the year from a business 
carried on either alone or as a partner actively engaged in 
the business, and 

(ii) where the taxpayer is in attendance at a designated educa- 


tional institution or a secondary school at which the taxpayer 
is enrolled in an educational program, the least of 


(A) $15,000, 


(B) $375 times the number of weeks in the year during 
which the taxpayer is in attendance at the institution or 
school, and 


(C) the amount, if any, by which the amount that would, 
if this Act were read without reference to this section, be 
the taxpayer’s income for the year exceeds the total deter- 
mined under subparagraph (i) in respect of the taxpayer 
for the year. 


Related Provisions: 4(2) — Deductions under s. 64 not applicable to any particular 
source; 64.1 — Individuals absent from Canada: 118.2(2)(b), (b.1), (c) — Medical ex- 
pense — attendant care; 118.2(2)(1.4), (1.42), (1.91), Reg. 5700(k), (1), (0), (p), (w) — 
Medical expense credit for expenses listed in proposed s. 64; 118.4(2) — Meaning of 
medical practitioner; 122.51(2)(b)(ii) — One-quarter of s. 64 deduction available for 
refundable medical expense credit; 257 — Formula cannot calculate to less than zero, 


History: Cls. (11)(F) to (H) in the description of A in para. 64(a) amended, cls. (ii)(K) 
to (Q) added, by 2006, c. 4, subsecs, 53(1), (2), applicable to 2005 et seq. Cls. (ii)(F) to 
(H) formerly read: 


(F) where the taxpayer has a mental or physical impairment, for the cost of note- 
taking services and to a person engaged in the business of providing such ser- 
vices, if the taxpayer has been certified in writing by a medical practitioner to be 
a person who, because of that impairment, requires such services, 


(G) where the taxpayer has a physical impairment, for the cost of voice recogni- 
tion software, if the taxpayer has been certified in writing by a medical practi- 
tioner to be a person who, because of that impairment, requires that software, 


(H) where the taxpayer has a learning disability or a mental impairment, for the 
cost of tutoring services that are rendered to, and supplementary to the primary 
education of, the taxpayer and to a person ordinarily engaged in the business of 
providing such services to individuals who are not related to the person, if the 
taxpayer has been certified in writing by a medical practitioner to be a person 
who, because of that disability or impairment, requires those services, 


S. 64 amended by 2005, c. 19, s. 15, applicable to 2004 et seg. The section formerly 
read: 


64. Attendant care expenses — If a taxpayer in respect of whom an amount 
may be deducted because of section 118.3 for a taxation year files with the tax- 
payer’s return of income (other than a return of income filed under subsection 
70(2), paragraph 104(23)(d) or 128(2)(e) or subsection 150(4)) for the year a 
prescribed form containing prescribed information, there may be deducted in 
computing the taxpayer’s income for the year the lesser of 


(a) the amount determined by the formula 


A-B 
where 
A is the total of all amounts each of which is an amount that was 


() paid in the year by the taxpayer to a person who, at the time of 
the payment, is neither the taxpayer’s spouse or common-law part- 
ner nor under 18 years of age as or on account of attendant care 
provided in Canada to the taxpayer to enable the taxpayer to 


(A) perform the duties of an office or employment, 


(B) carry on a business either alone or as a partner actively en- 
gaged in the business, 


(C) attend a designated educational institution or a secondary 
school at which the taxpayer is enrolled in an educational pro- 
gram, or 


(D) carry on research or any similar work in respect of which 
the taxpayer received a grant, 
the payment of which is proven by filing with the Minister one or 
more receipts each of which was issued by the payee and contains, 
where the payee is an individual, that individual’s Social Insurance 
Number, and 


(ii) not included in computing a deduction under section 118.2 for 
any taxation year, and 


B is the total of all amounts each of which is the amount of a reimburse- 
ment or any other form of assistance (other than prescribed assistance or 
an amount that is included in computing a taxpayer’s income and that is 
not deductible in computing the taxpayer’s taxable income) that any tax- 
payer is or was entitled to receive in respect of an amount included in 
computing the value of A, and 


(b) 74 of the total of 
(i) the total of all amounts each of which is 


(A) an amount included under section 5, 6 or 7 or paragraph 
56(1)(n), (0) or (r) in computing the taxpayer’s income for the year, 
or 

(B) the taxpayer’s income for the year from a business carried on 
either alone or as a partner actively engaged in the business, and 
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(ii) where the taxpayer is in attendance at a designated educational insti- 
tution or a secondary school at which the taxpayer is enrolled in an edu- 
cational program, the least of 


(A) $15,000, 


(B) $375 times, the number of weeks in the year during which the 
taxpayer is in attendance at the institution or school, and 


(C) the amount, if any, by which the amount that would, if this Act 
were read without reference to this section, be the taxpayer's in- 
come for the year exceeds the total determined under subparagraph 
(i) in respect of the taxpayer for the year. 


(c) [Repealed] 
Cl. 64(a)A(i)(C) added by 2001, c. 17, subsec. 43(1), applicable to 2000 et seg. 


Para. 64(b) amended by the said c. 17, subsec. 43(2), applicable to 2000 er seg. The 
para. formerly read: 


(b) 7% of the total of all amounts each of which is 


(i) an amount included under any of sections 5, 6 and 7 in computing the 
taxpayer’s income for the year from an office or employment, 


(i) an amount included by reason of paragraph 56(1)(n) or (0) in computing 
a taxpayer's income for the year, or 


(iii) the taxpayer’s income for the year from a business carried on either 
alone or as a partner actively engaged in the business. 


Para. 64(a) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or 
common-law partner”, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law partner”. 


The opening words of s. 64 amended and para. (c) repealed by 1998, c. 19, s. 11, 
applicable to 1997 et seq. The opening words and para. (c) formerly read: 


64. Where a taxpayer in respect of whom an amount may be deducted by reason 
of section 118.3 for a taxation year files with the taxpayer’s return of income 
(other than a return of income filed under subsection 70(2) or 104(23), paragraph 
128(2)(e) or subsection 150(4)) under this Part for the year a prescribed form 
containing prescribed information, there may be deducted in computing the tax- 
payer’s income for the year an amount that is equal to the least of 


(c) $5,000. 


Cl. 64(a)A(i\(C) repealed by 1996, c. 23, subsec. 174(1), in force January 1, 1998. Cl. 
(C) formerly read: 


(C) undertake an occupational training course in respect of which the taxpayer 
received a training allowance under the National Training Act, or 


Subpara. 64(b)(ii) amended by 1996, c. 23, subsec. 174(2), in force January 1, 1998. 
Subpara. (ii) formerly read: 


(ii) an amount included by reason of paragraph 56(1)(m), (1) or (0) in computing 
the taxpayer's income for the year, or 


Para. 64(a) substituted by 1994, c. 7, Sch. II (1991. c. 49), s. 37(1), applicable to 1989 
et seg., except that, in its application to the 1989 and 1990 taxation years, that portion 
of subpara. (i) in the description of A preceding cl. (A) thereof shall be read as follows: 


(i) paid in the year by the taxpayer to a person (other than a person related to the 
taxpayer or a person under 18 years of age) as or on account of attendant care 
provided in Canada to the taxpayer to enable the taxpayer to 


Para. 64(a) formerly read: 
(a) the total of all amounts each of which is an amount that was 


(i) paid in the year by the taxpayer to a person (other than a person related to 
the taxpayer or a person under 18 years of age) as or on account of attendant 
care provided in Canada to the taxpayer to enable the taxpayer to 


(A) perform the duties of an office or employment, 


(B) carry on a business either alone or as a partner actively engaged in 
the business, 


(C) undertake an occupational training course in respect of which the 
taxpayer received a training allowance under the National Training Act, 
or 


(D) carry on research or any similar work in respect of which the tax- 
payer received a grant, 


the payment of which is proven by filing with the Minister one or more 
receipts each of which was issued by the payee and contains, where the 
payee is an individual, that individual’s Social Insurance Number, and 


(ii) not included in computing a deduction under section 118.2 for the year 
or any subsequent taxation year, 


Definitions [s. 64]: “amount”, “business” — 248(1); “Canada” — 255, Interpreta- 
tion Act 35(1); “common-law partner’, “employment”, “individual” — 248(1); “medi- 
cal practitioner” — 118.4(2); “Minister”, “office”, “person”, “prescribed” — 248(1); 
“related” — 251(2)1(6): “taxable income” — 248(1); “taxation year” — 249; “tax- 
payer” — 248(1); “writing” — Interpretation Act 35(1). 


Regulations: No assistance prescribed to date for 64(a)B. 


Part I, Division B 


Interpretation Bulletins: IT-519R2: Medical expense and disability tax credits and 
attendant care expense deduction. 

Information Circulars: 82-2R2: SIN legislation that relates to the preparation of 
information slips. 

Forms: RC4064: Information concerning people with disabilities [guide]; T929: Disa- 
bility supports deduction. 


64.1 Individuals absent from Canada — In applying sections 
63 and 64 in respect of a taxpayer who is, throughout all or part of a 
taxation year, absent from but resident in Canada, the following 
rules apply for the year or that part of the year, as the case may be: 


(a) the definition “child care expense” in subsection 63(3), and 


section 64, shall be read without reference to the words “in 
Canada’; 


(b) subsection 63(1) and section 64 shall be read without refer- 
ence to the words “and contains, where the payee is an indivi- 
dual, that individual’s Social Insurance Number’, if the payment 
referred to in that subsection or section, as the case may be, is 
made to a person who is not resident in Canada; and 


(c) paragraph (b) of the definition “child care expense” in sub- 
section 63(3) shall be read as if the word “person” were substi- 
tuted for the words “resident of Canada” where they appear 
therein. 


History: The portion of s. 64.1 before para. (b) amended by 1999, c. 22, s. 19, applica- 
ble after 1997. That portion formerly read: 


64.1 In applying sections 62, 63 and 64 in respect of a taxpayer who is, through- 
out all or part of a taxation year, absent from but resident in Canada, the follow- 
ing rules apply for the year or that part of the year, as the case may be: 
(a) subsection 62(1), the definition “child care expense” in subsection 63(3) 
and section 64 shall be read without reference to the words “in Canada”; 
Definitions [s. 64.1]: “Canada” — 255; “person” — 248(1); “resident” — 250; “tax- 
ation year” — 249; “taxpayer” — 248(1). 
Remission Orders: Child Care Expense and Moving Expense Remission Order, P.C. 
1991-257 (same relief as section 64.1 for 1984-88). 


Interpretation Bulletins: IT-178R3: Moving expenses; IT-495R3: Child care ex- 
penses; IT-519R2: Medical expense and disability tax credits and attendant care ex- 
pense deduction. 


65. (1) Allowance for oil or gas well, mine or timber limit — 
There may be deducted in computing a taxpayer's income for a tax- 
ation year such amount as an allowance, if any, in respect of 


(a) a natural accumulation of petroleum or natural gas, oil or gas 
well, mineral resource or timber limit, 


(b) the processing of ore (other than iron ore or tar sands) from a 
mineral resource to any stage that is not beyond the prime metal 
stage or its equivalent, 


(c) the processing of iron ore from a mineral resource to any 
stage that is not beyond the pellet stage or its equivalent, or 


(d) the processing of tar sands from a mineral resource to any 
stage that is not beyond the crude oil stage or its equivalent 


as is allowed to the taxpayer by regulation. 


Related Provisions: 20(1)(v.1) — Resource allowance; 53(2) — Amounts to be de- 
ducted: 65(3) — Allocation of allowance for coal mine; 66(1) — Exploration and de- 
velopment expenses of principal-business corporations; 66.7 — Successor rules; 
96(1)(d) — No deduction at partnership level; 104(17) — Trusts — depletion allow- 
ance: 127.52(1)(e) — Limitation on deduction for minimum tax purposes; 133(1)(b) — 
No deduction allowed to non-resident-owned investment corporation; 209 — Tax on 
carved-out income. 


Selected Cases [subsec. 65(1)]: Echo Bay Mines Ltd. v. Canada, [1992] 2 CLG 
182 (FCTD) (Gains from settlement of forward sales contracts for silver were “Te- 
source profits”); Canterra Energy Ltd. v. R., [1987] 1 C.T.C. 89 (FCA) (Frontier explo- 
ration allowance can result in figure less than zero; mathematical formula requires 
technical interpretation of “minus”); Cominco Ltd. v. R., [1984] CTE! 548 (FCIDE 
aff'd (Dec. 2, 1985), [unreported] (FCA); leave to appeal to SCC refused (1986), 66 
N.R. 77 (note), (sub nom. Cominco Ltd. v. MNR) (Allowance disallowed when insur- 
ance proceeds for loss of income not from production or processing of minerals); 
Texaco Exploration Co. y. R., [1975] C.T.C. 404 (FCTD) (Value of abandoned proper- 
ties deducted in calculating allowance for net increases in capital investment in 
property); MNR y. Consolidated Mogul Mines Ltd., [1968] C.T.C. 429 (SCC) (Tax- 
payer engaged in business of mining or exploring for minerals despite principal busi- 
ness of development and management of other mining companies). 
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Regulations: 1200. 
I.T. Application Rules: 29(1)-(4), (11)-(14), (16), (24). 
Forms: T2 SCH 51: Resource allowance and depletion schedules. 


(2) Regulations — For greater certainty it is hereby declared that, 
in the case of a regulation made under subsection (1) allowing to a 
taxpayer an amount in respect of a natural accumulation of petro- 
leum or natural gas, an oil or gas well or a mineral resource or in 
respect of the processing of ore, 


(a) there may be allowed to the taxpayer by that regulation an 
amount in respect of any or all 


(i) natural accumulations of petroleum or natural gas, oil or 
gas wells or mineral resources in which the taxpayer has any 
interest, or 


Proposed Amendment — 65(2)(a)(i) _ 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), s. 219, will 
t or, for il law, right” for “inter- 


amend subpara. 65(2)(a)(i) by substituting “interest or, 
est”, to come into force on Royal Assent. 


Technical Notes: See under 12/4,” 


(il) processing operations described in any of paragraphs 
(1)(b), (c) or (d) that are carried on by the taxpayer; and 
(b) notwithstanding any other provision contained in this Act, 
the Governor in Council may prescribe the formula by which the 
amount that may be allowed to the taxpayer by that regulation 
shall be determined. 
Related Provisions: 20(1)(v) — Deduction for mining taxes; 59(6) — Definitions in 
regulations apply for purposes of s. 59; 66(1) — Exploration and development ex- 


penses of principal-business corporations; 66.7 — Successor rules: 221 — Rules appli- 
cable to regulations generally. 


Regulations: 1200-1209. 
1.T. Application Rules: 29(1)-(4), (11)-(14), (16), (24), 


(3) Lessee’s share of allowance — Where a deduction is al- 
lowed under subsection (1) in respect of a coal mine operated by a 
lessee, the lessor and lessee may agree as to what portion of the 
allowance each may deduct and, in the event that they cannot agree, 
the Minister may fix the portions. 


1.T. Application Rules: 29(1)-(4), (11)-(14), (16), (24). 
Definitions [s. 65]: “amount”, “mineral resource”, “Minister”, “oil or gas well”, 
“regulation”, “tar sands” — 248(1); “taxation year’ — 249; “taxpayer” — 248(1). 


66. (1) Exploration and development expenses of 
principal-business corporations — A principal-business cor- 
poration may deduct, in computing its income for a taxation year, 
the lesser of 


(a) the total of such of its Canadian exploration and development 
expenses as were incurred by it before the end of the taxation 
year, to the extent that they were not deductible in computing 
income for a previous taxation year, and 


(b) of that total, an amount equal to its income for the taxation 
year if no deduction were allowed under this subsection, section 
65 or subsection 66.1(2), minus the deductions allowed for the 
year by sections 112 and 113. 
Related Provisions: 66(10) — Joint exploration corporation; 87(6), (7) — Obliga- 
tions of predecessor corporation. See also at end of s. 66. 
Selected Cases [subsec. 66(1)]: Phénix v. R., [1998] 1 C.T.C. 2379 (TCC) 
(Capital items may form part of CEE); R. vy. Alberta and Southern Gas Co. Ltd., [1978] 
C.T.C. 780 (SCC) (Tax considerations of transaction in acquiring and ending rights not 
artificially reducing income; deduction permitted). 


I.T. Application Rules: 29. 


Interpretation Bulletins: IT-400: Exploration and development expenses — mean- 
ing of principal-business corporation. 


(2) Expenses of special product corporations — A corpora- 
_ tion (other than a principal-business corporation the principal busi- 
ness of which is described in paragraph (a) or (b) of the definition 
_ “principal-business corporation” in subsection (15)), whose princi- 
_ pal business is the production or marketing of sodium chloride or 
potash or whose business includes manufacturing products the man- 


S. 66(4)(b)(ii)(C)\(D 


ufacturing of which involves processing sodium chloride or potash, 
may deduct, in computing its income for a taxation year, the drilling 
and exploration expenses incurred by it in the year and before May 
7, 1974 on or in respect of exploring or drilling for halite or sylvite. 


Related Provisions: See also at end of s. 66. 
1.T. Application Rules: 29. 


(3) Expenses of other taxpayers — A taxpayer other than a 
principal-business corporation may deduct, in computing the tax- 
payer’s income for a taxation year, the total of the taxpayer’s Cana- 
dian exploration and development expenses to the extent that they 
were not deducted in computing the taxpayer’s income for a preced- 
Ing taxation year. 


Related Provisions: 66(5) — Dealers; 66(10) — Joint exploration corporation. See 
also at end of s. 66. 


I.T. Application Rules: 29. 


(4) Foreign exploration and development expenses — A 
taxpayer who is resident throughout a taxation year in Canada may 
deduct, in computing the taxpayer’s income for that taxation year, 
the lesser of 


(a) the amount, if any, by which 


(i) the total of the foreign exploration and development ex- 
penses incurred by the taxpayer 


(A) before the end of the year, 


(B) at a time at which the taxpayer was resident in Can- 
ada, and 


(C) where the taxpayer became resident in Canada before 
the end of the year, after the last time (before the end of 
the year) that the taxpayer became resident in Canada, 


exceeds the total of 


(ii) such of the expenses described in subparagraph (i) as 
were deductible in computing the taxpayer’s income for a 
preceding taxation year, and 


(iii) all amounts by which the amount described in this para- 
graph in respect of the taxpayer is required because of sub- 
section 80(8) to be reduced at or before the end of the year, 
and 


(b) of that total, the greater of 


(i) the amount, if any, claimed by the taxpayer not exceeding 
10% of the amount determined under paragraph (a) in respect 
of the taxpayer for the year, and 


(i.1) [Repealed] 
(ii) the total of 


(A) the part of the taxpayer’s income for the year, deter- 
mined without reference to this subsection and subsection 
66.21(4), that can reasonably be regarded as attributable 
to 


(I) the production of petroleum or natural gas from 
natural accumulations outside Canada or from oil or 
gas wells outside Canada, or 


(II) the production of minerals from mines outside 
Canada, 


(B) the taxpayer’s income for the year from royalties in 
respect of a natural accumulation of petroleum or natural 
gas outside Canada, an oil or gas well outside Canada or a 
mine outside Canada, determined without reference to 
this subsection and subsection 66.21(4), and 


(C) all amounts each of which is an amount, in respect of 
a foreign resource property that has been disposed of by 
the taxpayer, equal to the amount, if any, by which 


(I) the amount included in computing the taxpayer’s 
income for the year by reason of subsection 59(1) in 
respect of the disposition 
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exceeds 


(IL) the total of all amounts each of which is that por- 
tion of an amount deducted under subsection 66.7(2) 
in computing the taxpayer’s income for the year that 


1. can reasonably be considered to be in respect of 
the foreign resource property, and 


2. cannot reasonably be considered to have reduced 
the amount otherwise determined under clause (A) 
or (B) in respect of the taxpayer for the year. 


Related Provisions: 66(4.1) — Country-by-country FEDE allocations; 66(4.3) — 
Individuals who cease to be resident in Canada; 66(5) — Dealers; 66(11.4) — Change 
of control; 66(13.1) — Short taxation year; 66.21(1)“global foreign resource limit” — 
Determination of limit; 66.21(4) — Deduction for cumulative foreign resource ex- 
pense; 66.7(2)(a) — Successor of foreign exploration and development expenses, 
66.7(2.3) — Successor of foreign resource expenses; 80(8)(e) — Reduction of FEDE 
on debt forgiveness; 87(7) — Obligations of predecessor corporation; 104(5.2) — 
Trusts — 21-year deemed disposition; 110.6(1)‘investment expense’’(d) — effect of 
claim under 66(4) on capital gains exemption; 115(1)(e:1) — Deduction for unused 
FEDE balance against taxable income earned in Canada of non-resident; 115(4.1) — 
Taxable income earned in Canada — foreign resource pool expenses. See additional 
Related Provisions at end of s. 66. 


History: Subpara. 66(4)(a)(i) amended by 2001, c. 17, subsec. 44(1), applicable to 
1999 et seq., except that in its application to the 1999 taxation year, the subpara. shall 
be read as follows: 


“(j) the total of the foreign exploration and development expenses incurred by 
the taxpayer before the end of the year and at a time which the taxpayer was 
resident in Canada” 


The subpara. formerly read: 


(i) the total of the foreign exploration and development expenses incurred by the 
taxpayer before the end of the year 


The portion of para. 66(4)(b) before subpara. (ii) amended by the said c. 17, subsec. 
44(2), applicable to 1995 et seq., except that the portion shall be read as follows in 
respect of cessations of residence that occurred before February 28, 2000: 


“(b) of that total, the greatest of 


(i) the amount, if any, claimed by the taxpayer not exceeding 10% of the 
amount determined under paragraph (a) in respect of the taxpayer for the 
year, 


(i.1) if the taxpayer ceased to be resident in Canada immediately after the 
end of the year, the amount, if any, claimed by the taxpayer not exceeding 
the amount determined under paragraph (a) in respect of the taxpayer for the 
year, and” 


The portion of para. 66(4)(b) before subpara. (11) formerly. read: 
(b) of that total, the greater of, 


(i) such amount as the taxpayer may claim not exceeding 10% of the total 
determined under paragraph (a), and 


Subpara. 66(4)(b)(ii) amended by the said c. 17, subsec. 44(3), applicable to taxation 
years that begin after 2000. Subpara. 66(4)(b)(ii) formerly read: 


(ii) the total of 


(A) such part of the taxpayer’s income for the taxation year as may reasona- 
bly be regarded as attributable to the production of petroleum or natural gas 
from natural accumulations thereof outside Canada or from oil or gas wells 
outside Canada or to the production of minerals from mines outside Canada, 


(B) the taxpayer’s income for the taxation year from royalties in respect of a 
natural accumulation of petroleum or natural gas outside Canada, an oil or 
gas well outside Canada or a mine outside Canada, and 


(C) the total of amounts each of which is an amount, in respect of a foreign 
resource property that has been disposed of by the taxpayer, equal to the 
amount, if any, by which 


(1) the amount included in computing the taxpayer’s income for the year 
by virtue of section 59 in respect of the disposition of the property, 


exceeds 


(II) the amount deducted under section 64 in respect of the property in 
computing the taxpayer’s income for the year, ; 


determined as if no deductions were allowed under this subsection, subsections 
(1) and (3), section 65 and subsections 66.1(2) and (3). 


The closing words to para. 66(4)(b) repealed and closing words to subpara. 66(4)(b) (ii) 
added by 1998, c. 19, subsecs. 104(1) and (2), applicable to taxation years that end 
after May 6, 1974. The closing words to para. 66(4)(b) formerly read: 


if no deduction were allowed under this subsection, subsection (1) or (3), sec- 
tion 65 or subsection 66.1(2) or (3). 


Income Tax Act, Part I, Division B 


Para. 66(4)(a) amended by 1995, c. 21, s. 21, applicable to taxation years that end after 
February 21, 1994. The para. formerly read: 


(a) the total of such of the taxpayer’s foreign exploration and development ex- 
penses as were incurred by the taxpayer before the end of the taxation year to the 
extent they were not deductible in computing the taxpayer’s income for a previ- 
ous taxation year, and 


1.T. Application Rules: 29. 


(4.1) Country-by-country FEDE allocations — For greater 
certainty, the portion of an amount deducted under subsection (4) in 
computing a taxpayer’s income for a taxation year that can reasona- 
bly be considered to be in respect of specified foreign exploration 
and development expenses of the taxpayer in respect of a country is 
considered to apply to a source in that country. 

Related Provisions: 66(4.2) — Method of allocation; 66.7(2.1) — Parallel rule for 
Successor corporation. 


History: Subsec. 66(4.1) added by 2001, c. 17, subsec. 44(4), applicable to taxation 
years of a taxpayer that begin after the earlier of 


(a) December 31, 1999; and 


(b) where, for the purposes of subsec. 72(9), a date is designated in writing by the 
taxpayer and the designation is filed with the Minister of National Revenue on or 
before the taxpayer’s filing-due date for the taxpayer’s taxation year that includes 
June 14, 2001, the later of 


(i) the date so designated, and 


(ii) December 31, 1994. 


(4.2) Method of allocation — For the purpose of subsection 
(4.1), where a taxpayer has incurred specified foreign exploration 
and development expenses in respect of two or more countries, an 
allocation to each of those countries for a taxation year shall be de- 
termined in a manner that is 


(a) reasonable having regard to all the circumstances, including ~ 
the level and timing of 


(i) the taxpayer’s specified foreign exploration and develop- 
ment expenses in respect of the country, and 


(ii) the profits or gains to which those expenses relate; and 


(b) not inconsistent with the allocation made under subsection 
(4.1) for the preceding taxation year. 


Related Provisions: 66.7(2.2) — Parallel rule for successor corporation. 


History: Subsec. 66(4.2) added by 2001, c. 17, subsec. 44(4), applicable to taxation 
years of a taxpayer that begin after the earlier of 


(a) December 31, 1999; and 


(b) where, for the purposes of subsec. 72(9), a date is designated in writing by the 
taxpayer and the designation is filed with the Minister of National Revenue on or 
before the taxpayer’s filing-due date for the taxpayer’s taxation year that includes 
June 14, 2001, the later of 


(i) the date so designated, and 


(ii) December 31, 1994. 


(4.3) FEDE deductions where change of individual’s resi- 
dence — Where at any time in a taxation year an individual be- 
comes or ceases to be resident in Canada, 


(a) subsection (4) applies to the individual as if the year were the 
period or periods in the year throughout which the individual 
was resident in Canada; and 


(b) for the purpose of applying subsection (4), subsection (13.1) 
does not apply to the individual for the year. 


History: Subsec. 66(4.3) added by 2001, c. 17, subsec. 44(4), applicable to 1998 ef 
seq. 


(5) Dealers — Subsections (3) and (4) and sections 59, 64, 66.1, 
66.2, 66.21, 66.4 and 66.7 do not apply in computing the income for 
a taxation year of a taxpayer (other than a principal-business corpo- 
ration) whose business includes trading or dealing in rights, licences 
or privileges to explore for, drill for or take minerals, petroleum, 
natural gas or other related hydrocarbons. 


Related Provisions: 253 — Extended meaning of “carrying on business”. See also 
at end of s. 66. 
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History: Subsec. 66(5) amended by 2001, c. 17, subsec. 44(5), applicable to taxation 
years that begin after 2000. The subsec. formerly read: 


(S) Subsections (3) and (4) and sections 59, 64, 66.1, 66.2, 66.4 and 66.7 do not 
apply in computing the income for a taxation year of a taxpayer (other than a 
principal-business corporation) whose business includes trading or dealing in 
rights, licences or privileges to explore for, drill for or take minerals, petroleum, 
natural gas or other related hydrocarbons. 


Subsec. 66(5) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 38(1), to add refer- 
ence to section 66.7 and to delete “under this Part” from after “taxation year”, applica- 
ble to taxation years ending after February 17, 1987. 


I.T. Application Rules: 29. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1); IT-314: Income of dealers in oil and gas leases (archived); IT-400: 
Exploration and development expenses — meaning of principal-business corporation. 


(6)-(9) [Repealed under former Act] 
(10) [Repealed effective 2007] 


Related Provisions: 66(15)‘agreed portion” — Reduction for amounts previously 
renounced; 79(3)F(b)(ii) — Where property surrendered to creditor: 80(1)*forgiven 
amount’’B(e) — Debt forgiveness rules do not apply. to amount renounced. See addi- 
tional Related Provisions at end of s. 66. 


History: Subsec, 66(10) repealed by 1997, c. 25, subsec. 13(1), applicable to renuncia- 
tions made 


(a) after 2006, in-respect of a payment or loan received by -a joint exploration 
corporation 


(i) before March 6, 1996, or 

(ii) after March 5, 1996 under an agreement in writing made 
(A) by the corporation before March 6, 1996, or 
(B) by another corporation before March 6, 1996, where 


(I) the other corporation controlled the corporation at the time the 
agreement was made, or 


(II) the other corporation undertook, at the time the agreement was 
made, to form the corporation; and 


(b) after March 5, 1996, in any other case. 
Subsec. (10) formerly read: 


(10) Joint exploration corporation — A joint exploration corporation may, in 
any particular taxation year or within 6 months from the end of that year, elect in 
prescribed form to renounce in favour of another corporation an agreed portion 
of the total of such of the joint exploration corporation’s Canadian exploration 
and development expenses as were incurred by it during a period, after 1971 and 
before the end of the particular taxation year, throughout which the other corpo- 
ration was a shareholder corporation, to the extent that the total of those ex- 
penses exceeds any amount deductible under subsection (1) in respect thereof by 
the joint exploration corporation in computing its income for any taxation year 
previous to the particular year and, on the election, that agreed portion 


(a) shall be deemed, for the purpose of subsection (1) or (3), as the case may 
be, to be Canadian exploration and development expenses incurred by the 
other corporation during its taxation year in which the particular taxation 
year ends; and 


(b) shall be subtracted from the total described in paragraph (1)(a) in deter- 
mining the amount deductible by the joint exploration corporation under 
subsection (1) in computing its income. 


1.T. Application Rules: 29. 


‘Forms: 12035: Election to renounce exploration, development and oil and gas pro- 
‘perty expenses. 


(10.1) [Repealed effective 2007] 


Related Provisions: 66(3) — Expenses of other taxpayers; 79(3)F(b)(ii) — Where 
yroperty surrendered to creditor; 80(1)“forgiven amount”B(e) — Debt forgiveness 
ules do not apply to amount renounced; 163(2:2) — False statement or omissions — 
»yenalty; 248(16), (16.1) — GST or QST input tax credit/refund and rebate deemed to 
¥€ assistance; 248(18), (18.1) — GST or QST — repayment of input tax credit or re- 
und. See also at end of s. 66. 


‘tistory: Subsec. 66(10.1) repealed by 1997, c. 25, subsec: 13(1), applicable on the 
ame basis as the repeal of subsec. 66(10). Subsec. (10.1) formerly read: 


(10.1) Idem — A joint exploration corporation may, in any particular taxation 
year or within 6 months from the end of that year, elect in prescribed form in 
respect of that year to renounce in favour of another corporation an agreed por- 
tion of the total of such of the joint exploration corporation’s Canadian explora- 
| tion expenses as were incurred by it during a period (ending before the end of the 
particular taxation year) throughout which the other corporation was a share- 
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holder corporation, to the extent that the total of those expenses exceeds the total 
of all amounts each of which is 


(a) an amount deducted or required to be deducted under subsection 66.1(2) 
in respect of those expenses by the joint exploration corporation in comput- 
ing its income for any taxation year preceding the particular taxation year, or 


(b) assistance that any person has received, is entitled to receive or, at any 
time, becomes entitled to receive in respect of those expenses incurred dur- 
ing the period or that can reasonably be regarded as relating to Canadian 
exploration activities of the joint exploration corporation during the period, 
other than that portion of the assistance arising because’ of section 127 or 
127.1 in respect of a shareholder corporation of the joint exploration 
corporation, 


and, on the making of the election; that agreed portion 


(c) shall be deemed, for the purposes of the definitions “Canadian explora- 
tion expense” and “cumulative Canadian exploration expense” in subsection 
66.1(6), to be a Canadian exploration expense incurred by the other corpora- 
tion during its taxation year in which the particular taxation year ends or, if it 
has no such year, its last taxation year, and 


(d) shall be included in the amount determined for F in the definition “cumu- 
lative Canadian exploration expense” in subsection 66.1(6) by the joint ex- 
ploration corporation in computing its cumulative Canadian exploration ex- 
pense, at the time the election is made or, where the election is made after 
the end of the particular taxation year, immediately before the end of that 
year. 


Paras. 66(10.1)(a), (d) amended by 1994, c. 8, subsecs. 5(1), (2), applicable to taxation 
years ending after December 2, 1992. Paras. (a), (d) formerly read: 


(a) an amount deductible under subsection 66.1(2) in respect of those expenses 
by the joint exploration corporation in computing its income for any taxation 
year preceding the particular taxation year, or 


(d) shall be included in the amount determined for F in the definition “cumula- 
tive Canadian exploration expense” in subsection 66.1(6) by reason of its being 
deducted or deductible, as the case may be, by the joint exploration corporation 
in computing that corporation’s cumulative Canadian exploration expense, at the 
time that the election is made or, where the election is made after the end of the 
particular taxation year, immediately before the end of that year. 


Para. 66(10.1)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 38(2), applica- 
ble to assistance for expenses incurred after November 1985. Para. (b) formerly read: 


(b) assistance that any person has received, is entitled to receive or, at any time, 
becomes entitled to receive in respect of those expenses incurred during the pe- 
riod or that can reasonably be related to: Canadian exploration activities of the 
joint exploration corporation during the period; 


Selected Cases [subsec. 66(10.1)]: Petro-Canada y. R.. [2004] 3 C.T.C. 156 
(FCA); leave to appeal to SCC refused 2004 CarswellNat 4108 (Seismic data pur- 
chased for purposes of library not CEE); Mitchell v. R., [1999))2.C. TG). 2721 CG) 
(Double renunciation was permitted). 


I.T. Application Rules: 29. 
Advance Tax Rulings: ATR-60: Joint exploration corporations. 


Forms: 12035: Election to renounce exploration, development and oil and gas pro- 
perty expenses. 


(10.2) [Repealed effective 2007] 


Related Provisions: 66.1(6)“restricted expense’’(c) — inclusion of renounced ex- 
pense; 79(3)F(b)(ii) — Where property surrendered to creditor: 80(1)“forgiven 
amount’’B(e) — Debt forgiveness rules do not apply to amount renounced: 163(2.2) — 
False statement or omissions — penalty; 248(16), (16.1) — GST or QST input tax 
credit/refund and rebate deemed to be assistance; 248(18), (18.1) — GST or QST — 
repayment of input tax credit or refund. See also at end of s. 66. 


History: Subsec. 66(10.2) repealed by 1997, c. 25, subsec. 13(1), applicable on the 
same basis as the repeal of subsec. 66(10). Subsec. (10.2) formerly read: 


(10.2) Idem — A joint exploration corporation may, in any particular taxation 
year or within 6 months from the end of that year, elect in prescribed form in 
respect of that year to renounce in favour of another corporation an agreed por- 
tion of the total of such of the joint exploration corporation’s Canadian develop- 
ment expenses as were incurred by it during a period (ending before the end of 
the particular taxation year) throughout which the other corporation was a share- 
holder corporation, to the extent that the total of those expenses exceeds the total 
of all amounts each of which is 


(a) an amount deducted under subsection 66.2(2) in respect of those ex- 
penses by the joint exploration corporation in computing its income for any 
taxation year preceding the particular taxation year, or 


(b) assistance that any person has received, is entitled to receive or, at any 
time, becomes entitled to receive in respect of those expenses incurred dur- 
ing the period or that can reasonably be related to Canadian development 
activities of the joint exploration corporation during the period, 


S. 66(10.2) 


and, on the making of the election, that agreed portion 


(c) shall be deemed, for the purposes of the definitions “Canadian develop- 
ment expense” and “cumulative Canadian development expense” in subsec- 
tion 66.2(5), to be a Canadian development expense incurred by the other 
corporation during its taxation year in which the particular taxation year 
ends or, if it has no such year, its last taxation year, and 

(d) shall be included in the amount determined for E in the definition “cumu- 
lative Canadian development expense” in subsection 66.2(5) by reason of its 
being deducted by the joint exploration corporation in computing that corpo- 
ration’s cumulative Canadian development expense, at the time the election 
is made or, where the election is made after the end of the particular taxation 
year, immediately before the end of that year. 


Forms: 12035: Election to renounce exploration, development and oil and gas pro- 
perty expenses. 


(10.3) [Repealed effective 2007] 
Related Provisions: 79(3)F(b)(ii) — Where property surrendered to creditor; 
80(1)forgiven amount”B(e) — Debt forgiveness rules do not apply to amount re- 
nounced: 163(2.2) — False statement or omission — penalty; 248(16), (16.1) — GST 
or QST input tax credit/refund and rebate deemed to be assistance; 248(18), (18.1) — 
GST or QST — repayment of input tax credit or refund. See also at end of s. 66. 
History: Subsec. 66(10.3) repealed by 1997, c, 25, subsec. 13(1), applicable on the 
same basis as the repeal of subsec. 66(10). Subsec. (10.3) formerly read: 
(10.3) Idem — A joint exploration corporation may, in any particular taxation 
year or within 6 months from the end of that year, elect in prescribed form in 
respect of that year to renounce in favour of another corporation an agreed por- 
tion of the total of such of the joint exploration corporation’s Canadian oil and 
gas property expenses as were incurred by it during a period (ending before the 
end of the particular taxation year) throughout which the other corporation was a 
shareholder corporation, to the extent that the total of those expenses exceeds the 
total of all amounts each of which is 
(a) an amount deducted under subsection 66.4(2) in respect of those ex- 
penses by the joint exploration corporation in computing its income for any 
taxation year preceding the particular taxation year, or 
(b) assistance that any person has received, is entitled to receive or, at any 
time, becomes entitled to receive in respect of those expenses incurred dur- 
ing the period or that can reasonably be related to those expenses during the 
period, 
and, on the making of the election, that agreed portion 
(c) shall be deemed, for the purposes of the definitions “Canadian oil and 
gas property expense” and “cumulative Canadian oil and gas property ex- 
pense” in subsection 66.4(5), to be a Canadian oil and gas property expense 
incurred by the other corporation during its taxation year in which the partic- 
ular taxation year ends or, if it has no such year, its last taxation year, and 
(d) shall be included in the amount determined for E in the definition “cumu- 
lative Canadian oil and gas property expense” in subsection 66.4(5) by rea- 
son of its being deducted by the joint exploration corporation in computing 
that corporation’s cumulative Canadian oil and gas property expense, at the 
time the election is made or, where the election is made after the end of the 
particular taxation year, immediately before the end of that year. 
1.T. Application Rules: 29. 


Forms: 12035: Election to renounce exploration, development and oil and gas pro- 
perty expenses. 


(10.4) Idem — Where a taxpayer has, after April 19, 1983, made a 
payment or loan described in paragraph (a) of the definition “agreed 
portion” in subsection (15) to a joint exploration corporation in re- 
spect of which the corporation has at any time renounced in favour 
of the taxpayer any Canadian exploration expenses, Canadian de- 
velopment expenses or Canadian oil and gas property expenses (in 
this subsection referred to as “resource expenses”) under subsection 
(10.1), (10.2) or (10.3), the following rules apply: 


(a) where the taxpayer receives as consideration for the payment 
or loan property that is capital property to the taxpayer, 


(i) there shall be deducted in computing the adjusted cost 
base to the taxpayer of the property at any time the amount of 
any resource expenses renounced by the corporation in the 
taxpayer’s favour in respect of the loan or payment at or 
before that time, 


(ii) there shall be deducted in computing the adjusted cost 
base to the taxpayer at any time of any property for which the 
property, or any property substituted therefor, was exchanged 
the amount of any resource expenses renounced by the cor- 
poration in the taxpayer’s favour in respect of the loan or 
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payment at or before that time (except to the extent such 
amount has been deducted under subparagraph (i)), and 


(iii) the amount of any resource expenses renounced by the 
corporation in favour of the taxpayer in respect of the loan or 
payment at any time, except to the extent that the renuncia- 
tion of those expenses results in a deduction under subpara- 
graph (i) or (ii), shall, for the purposes of this Act, be deemed 
to be a capital gain of the taxpayer from the disposition by 
the taxpayer of property at that time; 


(b) where the taxpayer receives as consideration for the payment 
or loan property that is not capital property to the taxpayer, 


(i) there shall be deducted in computing the cost to the tax- 
payer of the property at any time the amount of any resource 
expenses renounced by the corporation in the taxpayer’s fa- 
vour in respect of the loan or payment at or before that time, 
and 


(ii) there shall be included in computing the amount referred 
to in paragraph 59(3.2)(d) for a taxation year the amount of 
any resource expenses renounced by the corporation in the 
taxpayer’s favour in respect of the loan or payment at any 
time in the year, except to the extent that the amount has 
been deducted under subparagraph (i); and 


(c) where the taxpayer does not receive any property as consid- 
eration for the payment, there shall be included in computing the 
amount referred to in paragraph 59(3.2)(e) for a taxation year 
the amount of any resource expenses renounced by the corpora- 
tion in the taxpayer’s favour in respect of the payment in the 
year, except to the extent that the amount has been deducted 
from the adjusted cost base to the taxpayer of shares of the cor- 
poration under paragraph 53(2)(f.1) in respect of the payment. 
Related Provisions: 53(2)(f)-(f.2) — Deductions from adjusted cost base — re- 
nounced expenses; 59(3.2)(d), (e) — Recovery of exploration and development ex- 
penses; 59(3.3)(f) — Resource property — amounts included in income; 248(5) — 
Substituted property. See also at the end of s. 66. 


Advance Tax Rulings: ATR-60: Joint exploration corporations. 


(11) Acquisition of control — Where after March 31, 1977 and 
before November 13, 1981 control of a corporation has been ac- 
quired by a person or persons who did not control the corporation at 
the time when it last ceased to carry on active business, 


(a) the amount by which the Canadian exploration and develop- 
ment expenses incurred by the corporation before it last ceased 
to carry on active business exceeds the total of all amounts oth- 
erwise deductible by the corporation in respect of Canadian ex- 
ploration and development expenses in computing its income for 
taxation years ending before control was so acquired, shall be 
deemed to have been deductible under this section by the corpo- 
ration in computing its income for taxation years ending before 
control was so acquired; 


(b) the amount by which the cumulative Canadian exploration 
expense of the corporation at the time it last ceased to carry on 
active business exceeds the total of amounts otherwise deducted 
under section 66.1 in computing its income for taxation years 
ending after that time and before control was so acquired, shall 
be deemed to have been deducted under that section by the cor- 
poration in computing its income for taxation years ending 
before control was so acquired; 


(c) the amount by which the cumulative Canadian development 
expense of the corporation at the time it last ceased to carry on 
active business exceeds the total of amounts otherwise deducted 
under section 66.2 in computing its income for taxation years 
ending after that time and before control was so acquired, shall 
be deemed to have been deducted under that section by the cor- 
poration in computing its income for taxation years ending 
before control was so acquired; 


(d) the amount by which the cumulative Canadian oil and gas 
property expense of the corporation at the time it last ceased to 
carry on active business exceeds the total of amounts otherwise 
deducted under section 66.4 in computing its income for taxa- 
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tion years ending after that time and before control was so ac- 
quired, shall be deemed to have been deducted under that sec- 
tion by the corporation in computing its income for taxation 
years ending before control was so acquired; and 


(e) the amount by which the foreign exploration and develop- 
ment expenses incurred by the corporation before it last ceased 
to carry on active business exceeds the total of all amounts oth- 
erwise deductible by the corporation in respect of foreign explo- 
ration and development expenses in computing its income for 
taxation years ending before control was so acquired, shall be 
deemed to have been deductible under this section by the corpo- 
ration in computing its income for taxation years ending before 
control was so acquired. 

Related Provisions: 66(11.3) — Acquisition of control before 1983: 139.1(18) — 

Holding corporation deemed not to acquire control of insurer on demutualization; 


249(4) — Deemed year end where change of control occurs; 256(6)—(9) — Whether 
control acquired. See also at end of s. 66. 


I.T. Application Rules: 29. 
1.T. Technical News: 7 (control by a group — 50/50 arrangement). 


(11.1), (11.2) [Repealed under former Act] 


(11.3) Control— For the purposes of subsections (11) and 
66.7(10), where a corporation acquired control of another corpora- 
tion after November 12, 1981 and before 1983 by reason of the ac- 
quisition of shares of the other corporation pursuant to an agree- 
ment in writing concluded on or before November 12, 1981, it shall 
be deemed to have acquired that control on or before November 12, 
1981. 


Related Provisions: See at end of s. 66. 
I.T. Application Rules: 29. 


(11.4) Change of control — Where, 


(a) at any time, control of a corporation has been acquired by a 
person or group of persons, 


(b) within the 12-month period that ended immediately before 
that time, the corporation or a partnership of which it was a ma- 
jority interest partner acquired a Canadian resource property or a 
foreign resource property (other than a property that was owned 
by the corporation or partnership or a person that would, if sec- 
tion 251.1 were read without reference to the definition “con- 
trolled” in subsection 251.1(3), be affiliated with the corporation 
throughout the period that began immediately before the 12- 
month period began and ended at the time the property was ac- 
quired by the corporation or partnership), and 


(c) immediately before the twelve month period commenced, the 
corporation was not a principal-business corporation and the 
partnership, if it were a corporation, would not be a principal- 
business corporation, 


for the purposes of subsection (4) and sections 66.2, 66.21 and 66.4, 
except as those provisions apply for the purposes of section 66.7, 
the property is deemed not to have been acquired by the corporation 
or partnership before that time and is deemed to have been acquired 
by it at that time, except that, where the property has been disposed 
of by it before that time and not reacquired by it before that time, 
the property is deemed to have been acquired by the corporation or 
partnership immediately before it disposed of the property. 

Related Provisions: 66(11.5) — Where control changed within 12 months of incor- 
poration; 87(2)(j.6) — Amalgamations — continuing corporation; 139,1(18) — Hold- 
ing corporation deemed not to acquire control of insurer on demutualization; 
256(6)—(9) — Whether control acquired. See also at end of s. 66. 

History: The closing words of subsec. 66(11.4) amended by 2001, c. 17, subsec. 
44(6), applicable to taxation years that begin after 2000. The closing words formerly 
read: 


for the purposes of subsection (4) and sections 66.2 and 66.4, except as those 
provisions apply for the purposes of section 66.7, the property shall be deemed 
not to have been acquired by the corporation or partnership before that time and 
shall be deemed to have been acquired by it at that time, except that, where the 
property has been disposed of by it before that time and not reacquired by it 
before that time, the property shall be deemed to have been acquired by the cor- 
poration or partnership immediately before it disposed of the property. 


S. 66(12.1)(a) 


Para. 66(11.4)(b) amended by 1998, c. 19, subsec. 104(3), applicable after April 26, 
1995. The para. formerly read: 


(b) within the twelve month period ending immediately before that time, the cor- 
poration, or a partnership of which it was a majority interest partner (within the 
meaning assigned by subsection 97(3.1)) acquired a Canadian resource property 
or a foreign resource property (other than a property that was owned by the cor- 
poration, partnership or a person or persons related to the corporation throughout 
the period commencing immediately before the twelve month period and ending 
at the time the property was acquired by the corporation or partnership), and 


I.T. Technical News: 7 (control by a group — 50/50 arrangement). 


(11.5) Early change of control — For the purpose of subsection 
(11.4), where the corporation referred to in that subsection was in- 
corporated or otherwise formed in the 12-month period referred to 
in that subsection, the corporation is deemed to have been, through- 
out the period that began immediately before the 12-month period 
and ended immediately after it was incorporated or otherwise 
formed, 


(a) in existence; and 


(b) affiliated with every person with whom it was affiliated (oth- 
erwise than because of a right referred to in paragraph 
251(5)(b)) throughout the period that began when it was incor- 
porated or otherwise formed and ended immediately before its 
control was acquired. 

Related Provisions: 139.1(18) — Holding corporation deemed not to acquire con- 


trol of insurer on demutualization; 256(6)—(9) — Whether control acquired. See also at 
end of s. 66. 


History: Subsec. 66(11.5) amended by 1998, c. 19, subsec. 104(4), applicable to ac- 
quisitions of control that occur after April 26, 1995. The subsec. formerly read: 


(11.5) Change of control within 12 months of incorporation — For the pur- 
poses of subsection (11.4), where the corporation referred to in that subsection 
was incorporated or otherwise formed during the twelve month period referred to 
in that subsection, it shall be deemed to have been, throughout the period com- 
mencing immediately before the twelve month period and ending immediately 
after it was incorporated or otherwise formed, 

(a) in existence; and 


(b) related to the person or persons to whom it was related (otherwise than 
by virtue of a right referred to in paragraph 251(5)(b)) throughout the period 
commencing when it was incorporated or otherwise formed and ending im- 
mediately before control of the corporation was acquired. 


(12) Computation of exploration and development ex- 
penses — In computing a taxpayer’s Canadian exploration and 
development expenses, 


(a) there shall be deducted any amount paid to the taxpayer 
before May 7, 1974 


(i) and after 1971 under the Northern Mineral Exploration 
Assistance Regulations made under an appropriation Act that 
provides for payments in respect of the Northern Mineral 
Grants Program, or 


(ii) pursuant to any agreement entered into between the tax- 
payer and Her Majesty in right of Canada under the Northern 
Mineral Grants Program or the Development Program of the 
Department of Indian Affairs and Northern Development, to 
the extent that the amount has been expended by the taxpayer 
as or on account of Canadian exploration and development 
expenses incurred by the taxpayer; and 


(b) there shall be included any amount, except an amount in re- 
spect of interest, paid by the taxpayer after 1971 and before May 
7, 1974 under the Regulations referred to in subparagraph (a)(i) 
to Her Majesty in right of Canada. 
Related Provisions: 66(12.1) — Limitations. See additional Related Provisions at 
end of s. 66. 


1.T. Application Rules: 29. 


(12.1) Limitations of Canadian’ exploration and 
development expenses — Except as expressly otherwise pro- 
vided in this Act, 


(a) where as a result of a transaction occurring after May 6, 1974 
an amount has become receivable by a taxpayer at a particular 
time in a taxation year and the consideration given by the tax- 
payer therefor was property (other than a share or a Canadian 
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resource property, or an interest therein or a right thereto) or ser- 
vices, the original cost of which to the taxpayer may reasonably 
be regarded as having been primarily Canadian exploration and 
development expenses of the taxpayer (or would have been so 
regarded if they had been incurred by the taxpayer after 1971 
and before May 7, 1974) or a Canadian exploration expense, 
there shall at that time be included in the amount determined for 
G in the definition “cumulative Canadian exploration expense” 
in subsection 66.1(6) in respect of the taxpayer the amount that 
became receivable by the taxpayer at that time; and 


(b) where as a result of a transaction occurring after May 6, 
1974 an amount has become receivable by a taxpayer at a partic- 
ular time in a taxation year and the consideration given by the 
taxpayer therefor was property (other than a share or a Canadian 
resource property, or an interest therein or a right thereto) or ser- 
vices, the original cost of which to the taxpayer may reasonably 
be regarded as having been primarily a Canadian development 
expense, there shall at that time be included in the amount deter- 
mined for G in the definition “cumulative Canadian develop- 
ment expense” in subsection 66.2(5) in respect of the taxpayer 
the amount that became receivable by the taxpayer at that time. 


Proposed Amendment — 66(12.1)(a), (b) 
Application: The July 3. 2005 draft legislation (Part 3— bijuralism), subsec. 
220(1), will amend paras. 66(12.1)(a) and (b) by substituting “interest in or a right 
to — or, for civil law, a right in or to — the share or the property” for “interest therein 
or a right thereto”, to come into force on Royal Assent. 


Technical Notes: See under 12¢4). 


Related Provisions: 59(1) — Amounts received as consideration for disposition of 
resource property; 66(15) — Definitions. See additional Related Provisions at end of s. 
66. 


1.T. Application Rules: 29. 
Interpretation Bulletins: IT-125R4: Dispositions of resource properties. 


Advance Tax Rulings: ATR-59: Financing exploration and development through 
limited partnerships. 


(12.2) Unitized oil or gas field in Canada — Where, pursuant 
to an agreement between a taxpayer and another person to unitize 
an oil or gas field in Canada, an amount has become receivable by 
the taxpayer at a particular time after May 6, 1974 from that other 
person in respect of Canadian exploration expense incurred by the 
taxpayer or Canadian exploration and development expenses in- 
curred by the taxpayer (or expenses that would have been Canadian 
exploration and development expenses if they had been incurred by 
the taxpayer after 1971 and before May 7, 1974) in respect of that 
field or any part thereof, the following rules apply: 


(a) there shall, at that time, be included by the taxpayer in the 
amount determined for G in the definition “cumulative Canadian 
exploration expense” in subsection 66.1(6) the amount that be- 
came receivable by the taxpayer; and 


(b) there shall, at that time, be included by the other person in 
the amount referred to in paragraph (c) of the definition “Cana- 
dian exploration expense” in subsection 66.1(6) the amount that 
became payable by that person. 


Related Provisions: 66(15) — Definitions. See additional Related Provisions at end 
of s. 66. 


1.T. Application Rules: 29. 


Interpretation Bulletins: IT-273R2: Government assistance — general comments; 
IT-125R4: Dispositions of resource properties. 


(12.3) Idem — Where, pursuant to an agreement between a tax- 
payer and another person to unitize an oil or gas field in Canada, an 
amount has become receivable by the taxpayer at a particular time 
after May 6, 1974 from that other person in respect of Canadian 
development expense incurred by the taxpayer in respect of that 
field or any part thereof, the following rules apply: 


(a) there shall, at that time, be included by the taxpayer in the 
amount determined for G in the definition “cumulative Canadian 
development expense” in subsection 66.2(5) the amount that be- 
came receivable by the taxpayer; and 
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(b) there shall, at that time, be included by the other person in 
the amount referred to in paragraph (a) of the definition “Cana- 
dian development expense” in subsection 66.2(5) the amount 
that became payable by that person. 

Related Provisions: See at end of s. 66. 

1.T. Application Rules: 29. 


Interpretation Bulletins: IT-273R2: Government assistance — general comments; 
IT-125R4: Dispositions of resource properties. 


(12.4) Limitation of FEDE — Where, as a result of a transaction 
that occurs after May 6, 1974, an amount becomes receivable by a 
taxpayer at a particular time in a taxation year and the consideration 
given by the taxpayer for the amount receivable is property (other 
than a foreign resource property) or services, the original cost of 
which to the taxpayer can reasonably be regarded as having been 
primarily foreign exploration and development expenses of the tax- 
payer (or would have been so regarded if they had been incurred by 
the taxpayer after 1971 and the definition “foreign exploration and 
development expenses” in subsection (15) were read without refer- 
ence to paragraph (k) of that definition), the following rules apply: 


(a) in computing the taxpayer’s foreign exploration and develop- 
ment expenses at that time, there shall be deducted the amount 
receivable by the taxpayer; 


(b) where the amount receivable exceeds the total of the tax- 
payer’s foreign exploration and development expenses incurred 
before that time to the extent that those expenses were not de- 
ducted or deductible, as the case may be, in computing the tax- 
payer’s income for a preceding taxation year, there shall be in- 
cluded in the amount referred to in paragraph 59(3.2)(a) the 
amount, if any, by which the amount receivable exceeds the total 
of 


(i) the taxpayer’s foreign exploration and development ex-- 
penses incurred before that time to the extent that those ex- 
penses were not deducted or deductible, as the case may be, 
in computing the taxpayer’s income for a preceding taxation 
year, and 


(ii) the amount, designated by the taxpayer in prescribed 
form filed with the taxpayer’s return of income for the year, 
not exceeding the portion of the amount receivable for which 
the consideration given by the taxpayer was property (other 
than a foreign resource property) or services, the original cost 
of which to the taxpayer can reasonably be regarded as hav- 
ing been primarily 

(A) specified foreign exploration and development ex- 

penses in respect of a country, or 


(B) foreign resource expenses in respect of a country; and 


(c) where an amount is included in the amount referred to in 
paragraph 59(3.2)(a) by virtue of paragraph (b), the total of the 
taxpayer’s foreign exploration and development expenses at that 
time shall be deemed to be nil. 


Related Provisions: 59(3.2)(a) — Income inclusion; 66(12.41), (12.42) — Limita- 
tions of foreign resource expenses; 95(1) — “foreign affiliate”. See also at end of s. 66. 


History: The opening words of subsec. 66(12.4) and para. 66(12.4)(b) amended by 
2001, c. 17, subsecs. 44(7), (8), applicable to taxation years that begin after 2000. The 
opening words and the para. formerly read 


(12.4) Limitation of foreign exploration and development expenses — 
Where, as a result of a transaction occurring after May 6, 1974, an amount has 
become receivable by a taxpayer at a particular time in a taxation year and the 
consideration given by the taxpayer therefor was property (other than a foreign 
resource property) or services, the original cost of which to the taxpayer may 
reasonably be regarded as having been primarily foreign exploration and devel- 
opment expenses of the taxpayer (or would have been so regarded if they had 
been incurred by the taxpayer after 1971), the following rules apply: 


(b) where the amount receivable exceeds the total of the taxpayer’s foreign 
exploration and development expenses incurred before that time to the ex- 
tent that those expenses were not deducted or deductible, as the case may be, 
in computing the taxpayer’s income for a previous taxation year, there shall 
be included in the amount referred to in paragraph 59(3.2)(a) the amount by 
which 


(i) the amount receivable 
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exceeds 


(ii) the total of the taxpayer’s foreign exploration and development ex- 
penses incurred by the taxpayer before that time to the extent that those 
expenses were not deducted or deductible, as the case may be, in com- 
puting the taxpayer’s income for a previous taxation year; and 


1.T. Application Rules: 29. 


(12.41) Limitations of foreign resource expenses — Where 
a particular amount described in subsection (12.4) becomes receiva- 
ble by a taxpayer at a particular time, there shall at that time be 
included in the value determined for G in the definition “cumulative 
foreign resource expense” in subsection 66.21(1) in respect of the 
taxpayer and a country the amount designated under subparagraph 
(12.4)(b)(ii) by the taxpayer in respect of the particular amount and 
the country. 


Related Provisions: 66(12.42) — Partnerships; 66.21(1)*cumulative foreign re- 
source expense”’G. 


History: Subsec. 66(12.41) added by 2001, c. 17, subsec. 44(9), applicable to taxation 
years that begin after 2000. 


_ (12.42) Partnerships — For the purposes of subsections (12.4) 
and (12.41), where a person or partnership is a member of a particu- 
lar partnership and a particular amount described in subsection 
(12.4) becomes receivable by the particular partnership in a fiscal 
_ period of the particular partnership, 


(a) the member’s share of the particular amount is deemed to be 
an amount that became receivable by the member at the end of 
the fiscal period; and 


(b) the amount deemed by paragraph (a) to be an amount receiv- 
able by the member is deemed to be an amount 


(i) that is described in subsection (12.4) in respect of the 
member, and 


(ii) that has the same attributes for the member as it did for 
the particular partnership. 


History: Subsec. 66(12.42) added by 2001, c. 17, subsec. 44(9), applicable to fiscal 
periods that begin after 2000. 


(12.5) Unitized oil or gas field in Canada — Where, pursuant 
to an agreement between a taxpayer and another person to unitize 
an oil or gas field in Canada, an amount has become receivable by 
the taxpayer at a particular time from that other person in respect of 
Canadian oil and gas property expense incurred by the taxpayer in 
‘Tespect of that field or any part thereof, the following rules apply: 


(a) there shall, at that time, be included by the taxpayer in the 
amount determined for G in the definition “cumulative Canadian 
oil and gas property expense” in subsection 66.4(5) the amount 
that became receivable by the taxpayer; and 


(b) there shall, at that time, be included by the other person in 
the amount referred to in paragraph (a) of the definition “Cana- 
dian oil and gas property expense” in subsection 66.4(5) the 
amount that became payable by that person. 


Related Provisions: See at end of s. 66. 
1.T. Application Rules: 29. 
‘Interpretation Bulletins: IT-125R4: Dispositions of resource properties. 


(12.6) Canadian exploration expenses to flow-through 
shareholder — Where a person gave consideration under an 
agreement to a corporation for the issue of a flow-through share of 
the corporation and, in the period that begins on the day the agree- 
ment was made and ends 24 months after the end of the month that 
includes that day, the corporation incurred Canadian exploration ex- 
‘penses, the corporation may, after it complies with subsection 
(12.68) in respect of the share and before March of the first calen- 
dar year that begins after the period, renounce, effective on the day 
on which the renunciation is made or on an earlier day set out in the 
form prescribed for the purposes of subsection (12.7), to the person 
-Nrespect of the share the amount, if any, by which the part of those 
*xpenses that was incurred on or before the effective date of the 
‘enunciation (which part is in this subsection referred to as the 
‘specified expenses’’) exceeds the total of 


S. 66(12.6)(e)(i) 


Proposed Amendment — 66(12.6) opening words 


(12.6) Canadian exploration expenses to flow-through 
shareholder — If a person gave consideration under an agree- 
ment to a corporation for the issue of a flow-through share of the 
corporation and, in the period that begins on the day on which the 
agreement was made and ends 24 months after the end of the 
month that includes that day, the corporation incurred Canadian 


exploration expenses (other than an expense deemed by subsec- — 
tion 9) to be a Canadian exploration expense of the corpora-__ 
tio corporation may, after it complies with subsection. 


(2 


8) in respect of the share and before March of the first calen-_ 
ir year that begins after the period, renounce, effective on the. 
day on which the renunciation is made or on an earlier day set out 
in the form prescribed for the purpose of subsection (12.7), to the 
person in respect of the share the amount, if any, by which the 
portion of those expenses that was incurred on or before the effec- 
tive date of the renunciation (which portion is in this subsection 
referred to as the “specified | ””) exceeds the total of 
Application: The July 18, 2005 dr; art 2 — technical), subsec. 74(1), 
will amend the opening words of ) read as above, applicable to 
renunciations made after December 2 . : 
Technical Notes: Subsection 66(12.6) permits a principal-business corporation to 
renounce Canadian exploration expenses (“CEE”) to its flow-through shareholders. 
To be eligible for flow-through treatment, CEE must be incurred in the 24-month 
period that begins on the day on which the relevant flow-through share agreement is 
entered into and must be incurred, or deemed to be incurred, on or before the effec- 


tive date of the renunciation. . 


Subsection 66.1(9) provides for the reclassification of certain Canadian development 
expenses as CEE (“reclassified CDE”). The reclassified CDE is deemed, for the pur- 
poses of the Act, to be incurred by the taxpayer at the time of the reclassification and 


receive or can reasonably be expected to receive at any time, and 
that can reasonably be related to the specified expenses or to 
Canadian exploration activities to which the specified expenses 
relate (other than assistance that can reasonably be related to ex- 
penses referred to in paragraph (b) or (b.1)), 


(b) all specified expenses that are prescribed Canadian explora- 
tion and development overhead expenses of the corporation, 


(b.1) all specified expenses each of which is a cost of, or for the 
use of, seismic data 


(i) that had been acquired (otherwise than as a consequence 
of performing work that resulted in the creation of the data) 
by any other person before the cost was incurred, 


(i1) in respect of which a right to use had been acquired by 
any other person before the cost was incurred, or 


(ii) all or substantially all of which resulted from work per- 
formed more than one year before the cost was incurred, and 


(c) the total of amounts that are renounced on or before the date 
on which the renunciation is made by any other renunciation 
under this subsection in respect of those expenses, 


but not in any case 


(d) exceeding the amount, if any, by which the consideration for 
the share exceeds the total of other amounts renounced under 
this subsection or subsection (12.601) or (12.62) in respect of 
the share on or before the day on which the renunciation is 
made, or 


(e) exceeding the amount, if any, by which the cumulative Cana- 
dian exploration expense of the corporation on the effective date 
of the renunciation computed before taking into account any 
amounts renounced under this subsection on the date on which 
the renunciation is made, exceeds the total of all amounts re- 
nounced under this subsection in respect of any other share 


(i) on the date on which the renunciation is made, and 
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(ii) effective on or before the effective date of the 
renunciation. 


Related Provisions: 66(12.601), (12.602) — Flow-through share rules for first $2 
million of Canadian development expenses; 66(12.61) — Effect of renunciation of Ca- 
nadian exploration expense; 66(12.62)(d) — Canadian development expenses to flow- 
through shareholder; 66(12.64)(c) — Canadian oil and gas property expenses to flow- 
through shareholder; 66(12.66) — Expense in the first 60 days of the year; 
66(12.67) — Restriction on renunciation; 66(12.68) — Filing selling instruments; 
66(12.69) — Filing re partners; 66(12.7) — Filing; 66(12.71) — Restriction on renun- 
ciation: 66(12.73) — Adjustment in renunciation; 66(12.741) — Late renunciation; 
66(16) — Partnership deemed to be a person; 66(19) — Renunciation by member of 
partnership, etc.; 66.3(3) — Cost of flow-through shares; 66.3(4)(a)(1i)(B) — Paid-up 
capital; 87(4.4) — Amalgamations — flow-through shares; 110.6(1)“investment ex- 
pense”(d) — effect of renunciation on capital gains exemption; 127(9)“investment tax 
credit’(a.2), 127(9)“flow-through mining expenditure”(c), (d) — Investment tax credit; 
163(2.2) — False statement or omissions — penalty; 211.91 — Tax on issuer using 
one-year look-back rule; 248(1)“specified future tax consequence’’(b) — Reduction 
under 66(12.73) is a specified future tax consequence; 248(16), (16.1) — GST or QST 
input tax credit/refund and rebate deemed to be assistance; 248(18), (18.1) — GST or 
QST — repayment of input tax credit or refund. See also at end of s. 66. 


History: The portion of subsec. 66(12.6) before para. (c) amended, para. (b.1) added 
and para. (d) amended by 1997, c. 25, subsecs. 13(2)—(4); the portion before para. (c) 
applicable to expenses incurred after February 1996, para. (b.1) applicable to costs in- 
curred after March 5, 1996, other than costs incurred under an agreement in writing 
made before March 6, 1996, and para. (d) applicable to renunciations made after 1998. 
The amended portions formerly read: 


(12.6) Where a person gave consideration under an agreement to a corporation 
for the issue of a flow-through share of the corporation and, during the period 
beginning on the day the agreement was entered into and ending 24 months after 
the end of the month that included that day, the corporation incurred Canadian 
exploration expenses, the corporation may, after it complies with subsection 
(12.68) in respect of the share and before March of the first calendar year begin- 
ning after that period, renounce, effective on the date on which the renunciation 
is made or on an earlier date set out in the form prescribed for the purposes of 
subsection (12.7), to the person in respect of the share the amount, if any, by 
which those expenses incurred by it during that period and on or before the ef- 
fective date of the renunciation exceed the total of 


(a) the assistance that it has received, is entitled to receive, or may reasona- 
bly be expected to receive at any time, and that may reasonably be related to 
those expenses or to Canadian exploration activities to which those expenses 
relate (other than assistance that may reasonably be attributable to expenses 
referred to in paragraph (b)), 


(b) any of those expenses that are prescribed Canadian exploration and de- 
velopment overhead expenses of the corporation, and 


(d) exceeding the amount, if any, by which the consideration for the share ex- 
ceeds the total of other amounts renounced under this subsection or subsection 
(12.601), (12.62) or (12.64) in respect of the share on or before the date on which 
the renunciation is made, or 


The opening words of subsec. 66(12.6) amended by 1994, c. 8, subsec. 5(3), applicable 
to expenses incurred after February 1986. They formerly read: 


(12.6) Where a person gave consideration under an agreement to a corporation 
for the issue of a flow-through share of the corporation and, during the period 
beginning on the day the agreement was entered into and ending 24 months after 
the end of the month that included that day, the corporation incurred Canadian 
exploration expenses, the corporation may, after it complies with subsection 
(12.68) in respect of the share and before March of the first calendar year begin- 
ning after that period, renounce, effective on the date on which the renunciation 
is made or on an earlier date set out in the form prescribed for the purposes of 
subsection (12.7), to the person in respect of the share the amount, if any, by 
which those expenses incurred by it during that period and on or before the ef- 
fective date of the renunciation exceed the total of 


Para. 66(12.6)(d) amended by 1994, c. 8, subsec. 5(4), applicable to expenses incurred 
after December 2, 1992. Para. (d) formerly read: 


(d) exceeding the amount, if any, by which the consideration for the share ex- 
ceeds the total of other amounts renounced in respect of the share under this 
subsection or subsection (12.62) or (12.64) on or before the date on which the 
renunciation is made, or 


Interpretation Bulletins: IT-273R2: Government assistance — general comments. 


Regulations: 228 (information return); 1206(1), (4.1), (4.2) (prescribed Canadian ex- 
ploration and development overhead expenses, for 66(12.6)(b)). 


Forms: T2 SCH 12: Resource-related deductions; T100: Instructions for the flow- 
through share program [guide]; T101: Statement — Resource expense; T101A: Claim 
for renouncing CEEs and CDEs; T101B: Claim for adjustments to CEEs and CDEs 
previously renonouced; T101C: Part XII.6 tax return; T101D: Summary of assistance; 
T1229: Statement of exploration and development expenses and depletion allowances. 


Income Tax Act, Part I, Division B 


(12.601) Flow-through share rules for first $1 million of 
Canadian development expenses — Where 


(a) a person gave consideration under an agreement to a corpora- 
tion for the issue of a flow-through share of the corporation, 


(a.1) the corporation’s taxable capital amount at the time the 
consideration was given was not more than $15,000,000, and 


(b) during the period beginning on the later of December 3, 1992 
and the particular day the agreement was entered into and end- 
ing on the day that is 24 months after the end of the month that 
included that particular day, the corporation incurred Canadian 
development expenses described in paragraph (a) or (b) of the 
definition “Canadian development expense” in subsection 
66.2(5) or that would be described in paragraph (f) of that defi- 
nition if the words “paragraphs (a) to (e)” in that paragraph were 
read as “paragraphs (a) and (b)”, 


the corporation may, after it complies with subsection (12.68) in 
respect of the share and before March of the first calendar year that 
begins after that period, renounce, effective on the day on which the 
renunciation is made or on an earlier day set out in the form pre- 
scribed for the purposes of subsection (12.7), to the person in re- 
spect of the share the amount, if any, by which the part of those 
expenses that was incurred on or before the effective date of the 
renunciation (which part is in this subsection referred to as the 
“specified expenses”) exceeds the total of 


(c) the assistance that the corporation has received, is entitled to 
receive, or can reasonably be expected to receive at any time, 
and that can reasonably be related to the specified expenses or 
Canadian development activities to which the specified expenses 
relate (other than assistance that can reasonably be related to ex- 
penses referred to in paragraph (d)), 


(d) all specified expenses that are prescribed Canadian explora-: 
tion and development overhead expenses of the corporation, and 


(e) all amounts that are renounced on or before the day on which 
the renunciation is made by any other renunciation under this 
subsection or subsection (12.62) in respect of those expenses. 


Related Provisions: 66(12.6011)— Meaning of “taxable capital amount” for 
66(12.601)(a.1); 66(12.602) — Restriction; 66(12.62)(c), (d) — Canadian development 
expenses to flow-through shareholder; 66(12.64)(c) — Canadian oil and gas property 
expenses to flow-through shareholder; 66(12.66) — Expenses in first 60 days of fol- 
lowing year; 66(12.67) — Restrictions on renunciation; 66(12.69) — Filing re partners; 
66(12.7) — Filing; 66(12.71) — Restriction on renunciation; 66(12.73) — Adjustment 
in renunciation; 66(12.741) — Late renunciation; 66(16) — Partnership deemed to be a 
person; 66(19) — Renunciation by member of partnership, etc.; 66.1(6)"restricted ex- 
pense”(c) — inclusion of renounced expenses; 66.3(4)(a)(ii)(B) — Paid-up capital; 
87(4.4) — Amalgamations; 110.6(1)‘‘investment expense’(d) — Effect of renunciation 
on capital gains exemption; 163(2.2)— False statements or omissions — penalty, 
211.91 — Tax on issuer using one-year look-back rule; 248(1)specified future tax 
consequence”(b) — Reduction under 66(12.73) is a specified future tax consequence. 


History: The portion of subsec. 66(12.601) before para. (b) amended by 1997, c. 25, 
subsec. 13(5), applicable to renunciations made after March 5, 1996, other than a re- 
nunciation made before 1999 in respect of consideration given 


(a) before March 6, 1996; or 


(b) under an agreement in writing made before March 6, 1996 or under the terms 
of a prospectus, preliminary prospectus, registration statement, offering memoran- 
dum or notice filed before March 6, 1996 with a public authority in Canada in 
accordance with securities legislation of a province. 


That portion formerly read: 
(12.601) Where 


(a) a person gave consideration under an agreement to a corporation for the 
issue of a flow-through share of the corporation, and 


The portion of subsec. 66(12.601) between paras. (b) and (e) amended by 1997, c. 25, 
subsec. 13(6), applicable to expenses incurred after December 2, 1992. That portion 
formerly read: 


the corporation may, after it complies with subsection (12.68) in respect of the 
share and before March of the first calendar year beginning after that period, 
renounce, effective on the day on which the renunciation is made or on an earlier 
day set out in the form prescribed for the purposes of subsection (12.7), to the 
person in respect of the share the amount, if any, by which those expenses in- 
curred by it during that period and on or before the effective date of the renuncia- 
tion exceed the total of 


(c) the assistance that it has received, is entitled to receive, or can reasonably 
be expected to receive at any time, and that can reasonably be related to 
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those expenses or Canadian development activities to which those expenses 
relate (other than assistance that can reasonably be attributable to expenses 
referred to in paragraph (b)), 

(d) any of those expenses that are prescribed Canadian exploration and de- 
velopment overhead expenses of the corporation, and 


Subsec. 66(12.601) added by 1994, c. 8, subsec. 5(5), applicable to expenses incurred 
after December 2, 1992. 


Regulations: 1206(1), (4.1), (4.2) (prescribed Canadian exploration and development 
overhead expenses, for 66(12.601)(d)). 


Forms: T2 SCH 12: Resource-related deductions; T100: Instructions for the flow- 
through share program [guide]; T101: Statement — Resource expense; T101A: Claim 
for renouncing CEEs and CDEs; T101B: Claim for adjustments to CEEs and CDEs 
previously renonouced; T101C: Part XII.6 tax return; TIOID: Summary of assistance; 
T1229: Statement of exploration and development expenses and depletion allowances. 


(12.6011) Taxable capital amount — For the purpose of subsec- 
tion (12.601), a particular corporation’s taxable capital amount at 
any time is the total of 


(a) its taxable capital employed in Canada for its last taxation 
year that ended more than 30 days before that time, and 


(b) the total of all amounts each of which is the taxable capital 

employed in Canada of another corporation associated at that 

time with the particular corporation for the other corporation’s 

last taxation year that ended more than 30 days before that time. 
Related Provisions: 66(12.6012) — Meaning of taxable capital employed in Can- 
ada; 66(12.6013) — Effect of amalgamation or merger; 256 — Associated 
corporations. 


History; Subsec. 66(12.6011) added by 1997, c. 25, subsec. 13(7), applicable after 
March 5, 1996, except that the amount determined under subsec. (12.6011) in respect 
of a renunciation by a corporation shall be determined as if each other corporation 
associated with the corporation were not so associated where the renunciation was 
made before 1999 in respect of consideration given 


(a) before December 6, 1996; or 


(b) under an agreement in writing made before December 6, 1996 or under the 
terms of a prospectus, preliminary prospectus, registration statement, offering 
memorandum or notice filed before December 7, 1996 with a public authority in 
Canada in accordance with securities legislation of a province. 


(12.6012) Taxable capital employed in Canada — For the 
purpose of determining a corporation’s taxable capital amount at a 
particular time under subsection (12.6011) and for the purpose of 
subsection (12.6013), a particular corporation’s taxable capital em- 
ployed in Canada for a taxation year is the amount that would be its 
taxable capital employed in Canada for the year, determined in ac- 
cordance with subsection 181.2(1) and without reference to the por- 
tion of its investment allowance (as determined under subsection 
181.2(4)) that is attributable to shares of the capital stock of, divi- 
dends payable by, or indebtedness of, another corporation that 


(a) was not associated with the particular corporation at the par- 
ticular time; and 


(b) was associated with the particular corporation at the end of 
the particular corporation’s last taxation year that ended more 
than 30 days before that time. 


Related Provisions: 256 — Associated corporations. 


History: Subsec. 66(12.6012) added by 1997, c. 25, subsec. 13(7), applicable after 
March 5, 1996. 


(12.6013) Amalgamations and mergers — For the purpose of 
determining the taxable capital amount at a particular time under 
subsection (12.6011) of any corporation and for the purpose of this 
subsection, a particular corporation that was created as a conse- 
quence of an amalgamation or merger of other corporations (each of 
which is in this subsection referred to as a “predecessor corpora- 
tion”), and that does not have a taxation year that ended more than 
30 days before the particular time, is deemed to have taxable capital 
employed in Canada for a taxation year that ended more than 30 
days before the particular time equal to the total of all amounts each 
of which is the taxable capital employed in Canada of a predecessor 
corporation for its last taxation year that ended more than 30 days 
before the particular time. 


History: Subsec. 66(12.6013) added by 1997, c. 25, subsec. 13(7), applicable after 
‘March 5, 1996. 


S. 66(12.61) 


(12.602) Idem — A corporation shall be deemed not to have re- 
nounced any particular amount under subsection (12.601) in respect 
of a share where 


(a) the particular amount exceeds the amount, if any, by which 
the consideration for the share exceeds the total of other 
amounts renounced in respect of the share under subsection 
(12.6), (12.601) or (12.62) on or before the day on which the 
renunciation is made; 


(b) the particular amount exceeds the amount, if any, by which 


(i) the cumulative Canadian development expense of the cor- 
poration on the effective date of the renunciation, computed 
before taking into account any amounts renounced under 
subsection (12.601) on the day on which the renunciation is 
made, 


exceeds 


(ii) the total of all amounts renounced under subsection 
(12.601) by the corporation in respect of any other share 


(A) on the day on which the renunciation is made, and 


(B) effective on or before the effective date of the renun- 
Ciation; or 
(c) the particular amount relates to Canadian development ex- 
penses incurred by the corporation in a calendar year and the 
total amounts renounced, on or before the day on which the re- 
nunciation is made, under subsection (12.601) in respect of 


(i) Canadian development expenses incurred by the corpora- 
tion in that calendar year, or 


(ii) Canadian development expenses incurred in that calendar 
year by another corporation associated with the corporation 
at the time the other corporation incurred such expenses 


exceeds $1,000,000. 
Related Provisions: 66(12.66) — Expenses in first 60 days of following year. 


History: Para. 66(12.602)(a) amended by 1997, c. 25, subsec. 13(8), applicable to re- 
nunciations made after 1998. Para. (a) formerly read: 
(a) the particular amount exceeds the amount, if any, by which the consideration 
for the share exceeds the total of other amounts renounced in respect of the share 
under subsection (12.6), (12.601), (12.62) or (12.64) on or before the day on 
which the renunciation is made; 


The closing words of para. 66(12.602)(c) amended by 1997, c. 25, subsec. 13(9), appli- 
cable to renunciations made after March 5, 1996, other than a renunciation made before 
1999 in respect of consideration given 


(a) before March 6, 1996; or 


(b) under an agreement in writing made before March 6, 1996 or under the terms 
of a prospectus, preliminary prospectus, registration statement, offering memoran- 
dum or notice filed before March 6, 1996 with a public authority in Canada in 
accordance with securities legislation of a province. 


The closing words formerly read: 
exceeds $2,000,000. 


Subsec. 66(12.602) added by 1994, c. 8, subsec. 5(5), applicable to expenses incurred 
after December 2, 1992. 


(12.61) Effect of renunciation — Subject to subsections (12.69) 
to (12.702), where under subsection (12.6) or (12.601) a corpora- 
tion renounces an amount to a person, 


(a) the Canadian exploration expenses or Canadian development 
expenses to which the amount relates shall be deemed to be Ca- 
nadian exploration expenses incurred in that amount by the per- 
son on the effective date of the renunciation; and 


(b) the Canadian exploration expenses or Canadian development 
expenses to which the amount relates shall, except for the pur- 
poses of that renunciation, be deemed on and after the effective 
date of the renunciation never to have been Canadian explora- 
tion expenses or Canadian development expenses incurred by 
the corporation. 

Related Provisions: 66(16) — Partnership deemed to be a person; 66(17) — Non- 

arm’s length partnerships; 127(9)“investment tax credit”(a.2), 127(9)“flow-through 

mining expenditure” — Investment tax credit. See also at end of s. 66. 
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History: The opening words of subsec. 66(12.61) amended by 1997. ¢. 25, subsec. 
13(10), applicable to renunciations made after 1998. The opening words formerly read: 
(12.61) Subject to subsections (12.69) to (12.701), where under subsection (12.6) 
or (12.601) a corporation renounces an amount to a person. 
Subsec. 66(12.61) amended by 1994, c. 8, subsec. 5(5), applicable to expenses incurred 
after December 2, 1992. Subsec. (12.61) formerly read: 
(12.61) Subject to subsections (12.69) to (12.701), where under subsection (12.6) 
a corporation renounces an amount to a person, 
(a) the Canadian exploration expenses to which the amount relates shall be 


deemed to be Canadian exploration expenses incurred in that amount by the 
person on the effective date of the renunciation; and 


(b) the Canadian exploration expenses to which the amount relates shall, ex- 
cept for the purpose of that renunciation, be deemed on and after the effec- 
tive date of the renunciation never to have been Canadian exploration ex- 
penses incurred by the corporation. 


That portion of subsec. 66(12.61) preceding para. (a) amended by 1994, c. 7, Sch. I 
(1991, c. 49), subsec. 38(3). applicable after July 13, 1990. That portion formerly read: 


(12.61) Where a person renounces an amount to a person under subsection 
(12.6), 


(12.62) Canadian development expenses to flow-through 
shareholder — Where a person gave consideration under an 
agreement to a corporation for the issue of a flow-through share of 
the corporation and, in the period that begins on the day the agree- 
ment was made and ends 24 months after the end of the month that 
includes that day, the corporation incurred Canadian development 
expenses, the corporation may, after it complies with subsection 
(12.68) in respect of the share and before March of the first calen- 
dar year that begins after the period, renounce, effective on the day 
on which the renunciation is made or on an earlier day set out in the 
form prescribed for the purposes of subsection (12.7), to the person 
in respect of the share the amount, if any, by which the part of those 
expenses that was incurred on or before the effective date of the 
renunciation (which part is in this subsection referred to as the 
“specified expenses”) exceeds the total of 


(a) the assistance that the corporation has received, is entitled to 
receive, or can reasonably be expected to receive at any time, 
and that can reasonably be related to the specified expenses or to 
Canadian development activities to which the specified expenses 
relate (other than assistance that can reasonably be related to ex- 
penses referred to in paragraph (b) or (b.1)), 


(b) all specified expenses that are prescribed Canadian explora- 
tion and development overhead expenses of the corporation, 


(b.1) all specified expenses that are described in paragraph (e) of 
the definition “Canadian development expense” in subsection 
66.2(5) or that are described in paragraph (f) of that definition 
because of the reference in the latter paragraph to paragraph (e), 
and 


(c) the total of amounts that are renounced on or before the day 
on which the renunciation is made by any other renunciation 
under this subsection or subsection (12.601) in respect of those 
expenses, 


but not in any case 


(d) exceeding the amount, if any, by which the consideration for 
the share exceeds the total of other amounts renounced in re- 
spect of the share under this subsection or subsection (12.6) or 
(12.601) on or before the day on which the renunciation is made, 
or 


(e) exceeding the amount, if any, by which the cumulative Cana- 
dian development expense of the corporation on the effective 
date of the renunciation computed before taking into account 
any amounts renounced under this subsection on the date on 
which the renunciation is made, exceeds the total of all amounts 
renounced under this subsection in respect of any other share 


(1) on the date on which the renunciation is made, and 


(ii) effective on or before the effective date of the 
renunciation. 
Related Provisions: 66(12.601), (12.602) — Flow-through share rules for first $2 
million of Canadian development expenses: 66(12.63) — Effect of renunciation of Ca- 
nadian development expense; 66(12.64)(c) — Canadian oil and gas property expenses 


Income Tax Act, Part I, Division B 


to flow-through shareholder; 66(12.67) — Restriction on renunciation; 66(12.68) — 
Filing selling instruments; 66(12.69)— Filing re partners; 66(12.7) — Filing; 
66(12.71) — Restriction on renunciation; 66(12.73) — Adjustment in renunciation; 
66(12.741) — Late renunciation; 66(16)— Partnership deemed to be a person; 
66(19) — Renunciation by member of partnership, etc.; 66.1(6)"restricted ex- 
pense”’(c) — Inclusion of amount renounced; 66.2(5) — Definitions; 66.3(3) — Cost of 
flow-through shares; 66.3(4)(a)(ii)(B) — Paid-up capital; 87(4.4) — Flow-through 
shares: 110.6(1)‘investment expense”(d) — effect of renunciation on capital gains ex- 
emption; 163(2.2) — False statement or omissions — penalty; 248(16), (16.1) — GST 
or QST input tax credit/refund and rebate deemed to be assistance; 248(18), (18.1) — 
GST or QST — repayment of input tax credit or refund. See also at end of s. 66. 


History: The portion of subsec. 66(12.62) before para. (c) amended by 1997, c. 25, 
subsec. 13(11), applicable to expenses incurred after February 1996. This portion for- 
merly read: 


(12.62) Where a person gave consideration under an agreement to a corporation 
for the issue of a flow-through share of the corporation and, during the period 
beginning on the day the agreement was entered into and ending 24 months after 
the end of the month that included that day, the corporation incurred Canadian 
development expenses, the corporation may, after it complies with subsection 
(12.68) in respect of the share and before March of the first calendar year begin- 
ning after that period, renounce, effective on the date on which the renunciation 
is made or on an earlier date set out in the form prescribed for the purposes of 
subsection (12.7), to the person in respect .of the share the amount, if any, by 
which those expenses incurred by it during that period and on or before the ef- 
fective date of the renunciation exceed the total of 


(a) the assistance that it has received, is entitled to receive, or may reasona- 
bly be expected to receive at any time, and that may reasonably be related to 
those expenses or to Canadian development activities to which those ex- 
penses relate (other than assistance that may reasonably be attributable to 
expenses referred to in paragraph (b)), 


(b) any of those expenses that are prescribed Canadian exploration and-de- 
velopment overhead expenses of the corporation, and 


Para. 66(12.62)(b.1) added by 1997, c. 25, subsec. 13(12), applicable to renunciations 
made after March 5, 1996, other than a renunciation made before 1999 in respect of 
consideration given 


(a) before March 6, 1996; or 


(b) under an agreement in writing made before March 6, 1996 or under the terms 
of a prospectus, preliminary prospectus, registration statement, offering memoran- 
dum or notice filed before March 6, 1996 with a public authority in Canada in 
accordance with securities legislation of a province. 


Para. 66(12.62)(d) amended by 1997, c. 25, subsec. 13(13), applicable to renunciations 
made after 1998. Para. (d) formerly read: 


(d) exceeding the amount, if any, by which the consideration for the share ex- 
ceeds the total of other amounts renounced in respect of the share under this 
subsection or subsection (12.6), (12.601) or (12.64) on or before the date on 
which the renunciation is made, or 


The opening words of subsec. 66(12.62) amended by 1994, c. 8, subsec. 5(6), applica- 
ble to expenses incurred after February 1986. They formerly read: 


(12.62) Where a person has given consideration under an agreement to a corpo- 
ration for the issue of a flow-through share of the corporation and, during the 
period commencing on the day the agreement was entered into and ending 24 
months after the end of the month that included that day, the corporation has 
incurred Canadian development expenses, the corporation may, after it has com- 
plied with subsection (12.68) in respect of the share and within that period or 
within 30 days thereafter, renounce, effective on the date on which the renuncia- 
tion is made or on such earlier date as may be set out in the form prescribed for 
the purposes of subsection (12.7), to the person in respect of the share the 
amount, if any, by which those expenses incurred by it during that period and.on 
or before the effective date of the renunciation exceed the total of 


That portion of subsec. 66(12.62) between paras. (b) and (e) amended by 1994, c. 8, 
subsec. 5(7), applicable to expenses incurred after December 2, 1992. That portion for- 
merly read: 


(c) the total of amounts that are renounced on or before the date on which the 
renunciation is made ‘by any other renunciation under this subsection in respect 
of those expenses, 


but not in any case 


(d) exceeding the amount, if any, by which the consideration for the share ex- 
ceeds the total of other amounts renounced in respect of the share under this 
subsection or subsection (12.6) or (12.64) on or before the date on which the 
renunciation is made, or 


Interpretation Bulletins: IT-273R2: Government assistance — general comments. 


Regulations: 228 (information return); 1206(1). (4.1). (4.2) (prescribed Canadian ex- 
ploration and development overhead expenses, for 66(12.62)(b)). 
Forms: T2 SCH 12: Resource-related deductions; T100: Instructions for the flow- 


through share program [guide]; T101: Statement — Resource expense; T101 A: Claim 
for renouncing CEEs and CDEs; T101B: Claim for adjustments to CEEs and CDEs 
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previously renonouced; T101C: Part XII.6 tax return: T101D: Summary of assistance; 
T1229: Statement of exploration and development expenses and depletion allowances. 


(12.63) Effect of renunciation — Subject to subsections 
(12.691) to (12.702), where under subsection (12.62) a corporation 
renounces an amount to a person, 


Proposed Amendment — 66(1 2.63) opening words 
(12.63) Effect of renunciation — Subject to subsections 
(12.69) to (12.702), if under subsection (1 ( 


3 


Technical Notes: Subsection 66(12.63) provides that Canadian deyelopment ex- 
penses renounced under subsection 66(12.62) by a corporation to a person are con- 
sidered to have been incurred by that person on the effective date of the renunciation 
and not to have been incurred by the corporation. =” 

Subsection 66(12.63) currently provides that it is subject to subsections 66(12.691) to 
(12.702). Subsection 66(12.63) is amended, applicable to renunciations made after 


December 20, 2002, to provide that it is subject to subsections 66(12.69) to (12.702). 


(a) the Canadian development expenses to which the amount re- 
lates shall be deemed to be Canadian development expenses in- 
curred in that amount by the person on the effective date of the 
renunciation; and 


(b) the Canadian development expenses to which the amount re- 
lates shall, except for the purposes of that renunciation, be 
deemed on and after the effective date of the renunciation never 
to have been Canadian development expenses incurred by the 
corporation. 


Related Provisions: 66(16) — Partnership deemed to be a person; 66.2(5) — Defi- 
nitions. See additional Related Provisions at end of s. 66: 


History: That portion of subsec. 66(12.63) preceding para. (a) amended by 1997, c. 
25, subsec. 13(14), applicable to renunciations made after 1998. That portion formerly 
read: 


(12.63) Subject to subsections (12.69) to (12.701), where under subsection 
(12.62) a corporation renounces an amount to a person, 


That portion of subsec. 66(12.63) preceding para. (a) amended by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 38(4), applicable after July 13, 1990. That portion formerly read: 


(12.63) Where a corporation renounces an amount to a person under subsection 
(12.62), 


(12.64) [Repealed] 


History: Subsec. 66(12.64) repealed by 1997, c. 25,subséc. 13(15), applicable to re- 
nunciations made after March 5, 1996, other than a renunciation made before 1999 in 
respect of consideration given 


(a) before March 6, 1996; or 


(b) under an agreement in writing made before March 6, 1996 or under the terms 
of a prospectus, preliminary prospectus, registration statement, offering memoran- 
dum or notice filed before March 6, 1996 with a public authority in Canada in 
accordance with securities legislation of a province. 


Subsec. (12.64) formerly read: 


(12.64) Canadian oil and gas property expenses to flow-through share- 
holder — Where a person gave consideration under an agreement to a corpora- 
tion for the issue of a flow-through share of the corporation and, during the pe- 
riod beginning on the day the agreement was entered into and ending 24 months 
after the end of the month that included that day, the corporation incurred Cana- 
dian oil and gas property expenses, the corporation may, after it complies with 
subsection (12.68) in respect of the share and before March of the first calendar 
year beginning after that period, renounce, effective on the date on which the 
renunciation is made or on an earlier date set out in the form prescribed for the 
purposes of subsection (12.7), to the person in respect of the share the amount, if 
any, by which those expenses incurred by it during that period and on or before 
the effective date of the renunciation exceed the total of 


(a) the assistance that it has received, is entitled to receive, or may reasona- 
bly be expected to receive at any time, and that may reasonably be related to 
those expenses, and 


(b) the total of amounts that are renounced on or before the date on which 
the renunciation is made by any other renunciation under this subsection in 
respect of those expenses, 


but not in any case 


(c) exceeding the amount, if any, by which the consideration for the share 
exceeds the total of other amounts renounced in respect of the share under 


S. 66(12.66)(e) 


this subsection or subsection (12.6), (12.601) or (12.62) on or before the date 
on which the renunciation is made, or 

(d) exceeding the amount, if any, by which the cumulative Canadian oil and 
gas property expense of the corporation on the effective date of the renuncia- 
tion computed before taking into account any amounts renounced under this 
subsection on the date on which the renunciation is made, exceeds the total 
of all amounts renounced under this subsection in respect of any other share 


(i) on the date on which the renunciation is made. and 
(ii) effective on or before the effective date of the renunciation. 


The opening words of subsec. 66(12.64) amended by 1994, c. 8, subsec. 5(8), applica- 
ble to expenses incurred after February 1986. They formerly read: 


(12.64) Where a person has given consideration under an agreement to a corpo- 
ration for the issue of a flow-through share of the corporation and, during the 
period commencing on the day the agreement was entered into and ending 24 
months after the end of the month that included that day, the corporation has 
incurred Canadian oil and gas property expenses, the corporation may, after it 
has complied with subsection (12.68) in respect of the share and within that pe- 
riod or within 30 days thereafter, renounce, effective on the date on which the 
renunciation is made or on such earlier date as may be set out in the form pre- 
scribed for the purposes of subsection (12.7), to the person in respect of the share 
the amount, if any, by which those expenses incurred by it during that period and 
on or before the effective date of the renunciation exceed the total of 

Para. 66(12.64)(c) amended by 1994, c. 8, subsec. 5(9), applicable to expenses incurred 

after December 2, 1992. Para. (c) formerly read: 


(c) exceeding the amount, if any, by which the consideration for the share ex- 
ceeds the total of other amounts renounced in respect of the share under this 
subsection or subsection (12.6) or (12.62) on or before the date on which the 
renunciation is made, or 


(12.65) [Repealed] 
History: Subsec. 66(12.65) repealed by 1997, c. 25, subsec. 13(15), applicable on the 
same basis as the repeal of 66(12.64). Subsec. (12.65) formerly read: 
(12.65) Effect of renunciation — Subject to subsections (12.69) to (12.701). 
where under subsection (12.64) a corporation renounces an amount to a person, 


(a) the Canadian oil and gas property expenses to which the amount relates 
shall be deemed to be Canadian oil and gas property expenses incurred in 
that amount by the person on the effective date of the renunciation: and 


(b) the Canadian oil and gas property expense to which the amount relates 
shall, except for the purposes of that renunciation, be deemed on and after 
the effective date of the renunciation never to have been Canadian oil and 
gas property expenses incurred by the corporation. 
That portion of subsec. 66(12.65) preceding para, (a) amended by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 38(5), applicable after July 13, 1990. That portion formerly read: 


(12.65) Where a corporation renounces an amount to a person under subsection 
(12.64), 


(12.66) Expenses in the first 60 days of year [or 
throughout next calendar year] — Where 


(a) a corporation that issues a flow-through share to a person 
under an agreement incurs, in a particular calendar year, Cana- 
dian exploration expenses or Canadian development expenses, 


(a.1) the agreement was made in the preceding calendar year, 
(b) the expenses 


(i) are described in paragraph (a), (d), (f) or (g.1) of the defi- 
nition “Canadian exploration expense” in subsection 66.1(6) 
or paragraph (a) or (b) of the definition “Canadian develop- 
ment expense” in subsection 66.2(5), 


(ii) would be described in paragraph (h) of the definition 
“Canadian exploration expense” in subsection 66.1(6) if the 
words “paragraphs (a) to (d) and (f) to (g.1)” were read as 
“paragraphs (a), (d), (f) and (g.1)”, or 
(iii) would be described in paragraph (f) of the definition 
“Canadian development expense” in subsection 66.2(5) if the 
words “any of paragraphs (a) to (e)” were read as “paragraph 
(a) or (b)”, 
(c) before the end of that preceding year the person paid the con- 
sideration in money for the share to be issued, 


(d) the corporation and the person deal with each other at arm’s 
length throughout the particular year, and 


(e) in January, February or March of the particular year, the cor- 
poration renounces an amount in respect of the expenses to the 
person in respect of the share in accordance with subsection 
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(12.6) or (12.601) and the effective date of the renunciation is 
the last day of that preceding year, 


the corporation is for the purpose of subsection (12.6) or for the 
purposes of subsection (12.601) and paragraph (12.602)(b), as the 
case may be, deemed to have incurred the expenses on the last day 
of the year. 


Proposed Amend 


the corporation is fo 
section (12.601) and 
deemed to have inc 
ceding year. — 
Application: The Jul 
will amend the closing SEC. 
Royal Assent =. CS 
Technical Notes: The closing words of subsection 66(12.66) currentl: 


last day of the year”. The closing words are amended, effective uj 


to clarify that the reference to “the year” means the preceding year referr 
paragraphs 66(12.66)(a.1), (c) and (e). CO 


Related Provisions: 66(12.6) — Canadian exploration expenses to flow-through 
shareholder; 66(16) — Partnership deemed to be a person; 66(17) — Non-arm’s length 
partnerships; 87(4.4) — Amalgamations; 127(9)“investment tax credit”(a.2), 
127(9)“flow-through mining expenditure”(e) — Investment tax credit; 163(2.21), 
(2.22) — Penalty for false statement or omission; 211.91 — Tax on issuer using one- 
year look-back rule; 248(1)“specified future tax consequence’’(b) — Reduction under 
66(12.73) is a specified future tax consequence. See additional Related Provisions at 
end of s. 66. 


History: Subparas. 66(12.66)(b)(i), (ii) amended by 2003, c. 28, subsec. 4(2), applica- 
ble to expenses incurred after 2002 pursuant to a flow-through share agreement entered 
into after July 26, 2002. The subparas. formerly read: 


ment — 66(12.66) closing words 


° 


art 2 — technical), subsec. 74(5), 


(i) are described in paragraph (a), (d) or (f) of the definition “Canadian explora- 
tion expense” in subsection 66.1(6) or paragraph (a) or (b) of the definition “Ca- 
nadian development expense” in subsection 66.2(5), 


(ii) would be described in paragraph (h) of the definition “Canadian exploration 
expense” in subsection 66.1(6) if the words “paragraphs (a) to (d) and (f) to 
(g.1)” were read as “paragraphs (a), (d) and (f)”, or 


Subpara. 66(12.66)(b)(ii) amended by the said c. 28, subsec. 4(1), applicable after De- 
cember 5. 1996. The subpara. formerly read: 


(ii) would be described in paragraph (h) of the definition “Canadian exploration 
expense” in subsection 66.1(6) if the words “paragraphs (a), (b), (c), (4), (f) and 
(g)” were read as “paragraphs (a), (d) and (f)”, or 


The closing words of subsec. 66(12.66) amended by 1998, c. 19, subsec. 104(5), appli- 
cable to expenses incurred after 1992. The closing words formerly read: 


the corporation shall for the purpose of subsection (12.6) or ( 12.601) be deemed 
to have incurred the expenses on the effective date of the renunciation. 


Para. 66(12.66)(a) amended, para. (a.1) added, by 1997, c. 25, subsec. 13(16), applica- 
ble to expenses incurred after 1996, except that 


amended para. (a) and para. (a.1) do not apply to expenses incurred in January or 
February of 1997 in respect of an agreement that was made in 1995; and 


for the purpose of applying para. (a.1) to expenses incurred in 1998, any agreement 
made in 1996 is deemed to have been made in 1997. 


Para. (a) formerly read: 
(a) a corporation that issues a flow-through share to a person under an agreement 


incurs, within 60 days after the end of a calendar year, Canadian exploration 
expenses or Canadian development expenses, 


Para. 66(12.66)(b) amended by 1997, c. 25, subsec. 13(17), applicable to expenses in- 
curred after 1992. Para. (b) formerly read: 


(b) the expenses are expenses described in paragraph (a), (d) or (f) of the defini- 
tion “Canadian exploration expense” in subsection 66.1(6) or paragraph (a) or 
(b) of the definition “Canadian development expense” expense in subsection 
66.2(5), 


Paras. 66(12.66)(c), (d) and (e) amended by 1997, c. 25, subsec. 13(18), applicable to 
expenses incurred after 1996, except that amended paras. (c) to (e) do not apply to 
expenses incurred in January or February of 1997 in respect of an agreement that was 
made in 1995. Paras. (c) to (e) formerly read: 


(c) before the end of the year, the agreement was entered into between the corpo- 
ration and the person and the person paid the consideration for the share in 
money, 


(d) the corporation and the person deal with each other at arm’s length through- 
out the 60 days, and 


(e) within 90 days after the end of the year, the corporation renounces an amount 
in respect of the expenses to the person in respect of the share in accordance with 
subsection (12.6) or (12.601) and the effective date of the renunciation is the last 
day of the year, 


subsection (12.6), or of sub- — 
502)(b), as the case may be, © 
1 the last day of that pre- — 


(12.66) to read as above, in force on — 


on Royal Assent, 


Income Tax Act, Part I, Division B 


Subsec. 66(12.66) amended by 1994, c. 8, subsec. 5(10), applicable to expenses in- 
curred after 1992, Subsec. (12.66) formerly read: 


(12.66) Where 


(a) a corporation that issues a flow-through share to a person under an agree- 
ment incurs, within 60 days after the end of a calendar year, Canadian explo- 
ration expenses, 


(b) the Canadian exploration expenses are expenses described in paragraph 
(a), (d) or (f) of the definition “Canadian exploration expense” in subsection 
66.1(6), 

(c) before the end of the year, the agreement was entered into between the 
corporation and the person and the person paid the consideration for the 
share in money, 


(d) the corporation and the person deal with each other at arm’s length 
throughout the 60 days, and 


(e) within 90 days after the end of the year the corporation renounces an 
amount in respect of the Canadian exploration expenses to the person in re- 
spect of the share in accordance with subsection (12.6) and the effective date 
of the renunciation is the last day of the year, 


the corporation shall for purposes of subsection (12.6) be deemed to have in- 
curred the expenses on the effective date of the renunciation. 


Selected Cases [subsec. 66(12.66)]: Furukawa v. Canada, [1996] 2 C.T.C. 2641 
(TCC) (Marketing incentives did not qualify as assistance; shares not prescribed 
shares). 


Forms: T100: Instructions for the flow-through share program [guide]. 


(12.67) Restrictions on renunciation — A corporation shall be 
deemed 


(a) not to have renounced under any of subsections (12.6), 
(12.601) and (12.62) any expenses that are deemed to have been 
incurred by it because of a renunciation under this section by 
another corporation that is not related to it; 


(b) not to have renounced under subsection (12.601) to a trust, 
corporation or partnership any Canadian development expenses 
(other than expenses renounced to another corporation that re- 
nounces under subsection (12.6) any Canadian exploration ex- 
pense deemed to have been incurred by it because of the renun- 
ciation under subsection (12.601)) if, in respect of the 
renunciation under subsection (12.601), it has a prohibited rela- 
tionship with the trust, corporation or partnership; 


(c) not to have renounced under subsection (12.601) any Cana- 
dian development expenses deemed to have been incurred by it 
because of a renunciation under subsection (12.62); and 


(d) not to have renounced under subsection (12.6) to a particular 
trust, corporation or partnership any Canadian exploration ex- 
penses (other than expenses ultimately renounced by another 
corporation under subsection (12.6) to an individual (other than 
a trust) or to a trust, corporation or partnership with which that 
other corporation does not have, in respect of that ultimate re- 
nunciation, a prohibited relationship) deemed to be incurred by 
it because of a renunciation under subsection (12.601) if, in re- 
spect of the renunciation under subsection (12.6), it has a pro- 
hibited relationship with the particular trust, corporation or 
partnership. 


Related Provisions: 66(12.671) — Prohibited relationship. See also at end of s. 66. 


History: Para. 66(12.67)(a) amended by 1997, c. 25, subsec. 13(19), applicable to re- 
nunciations made after 1998. Para. (a) formerly read: 
(a) not to have renounced under any of subsections (12.6), (12.601), (12.62) and 
(12.64) any expenses that are deemed to have been incurred by it because of a 
renunciation under this section by another corporation that is not related to it; 


Subsec. 66(12.67) amended by 1994, c. 8, subsec. 5(11), applicable to expenses in- 
curred after December 2, 1992. Subsec. (12.67) formerly read: 


(12.67) Restriction on renunciation — A corporation shall not renounce under 
any of subsections (12.6), (12.62) and (12.64) any expenses that are deemed to 
have been incurred by it by virtue of a renunciation under this section by another 
corporation that is not related to it. 


(12.671) Prohibited relationship — For the purposes of subsec- 
tion (12.67), where a trust, corporation (in paragraph (b) referred to 
as the “shareholder corporation”) or partnership, as the case may be, 
gave consideration under a particular agreement for the issue of a 
flow-through share of a particular corporation, the particular corpo- 
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ration has, in respect of a renunciation under subsection (12.6) or 
(12.601) in respect of the share, a prohibited relationship 


(a) with the trust if, at any time after the particular agreement 
was entered into and before the share is issued to the trust, the 
particular corporation or any corporation related to the particular 
corporation is beneficially interested in the trust; 


(b) with the shareholder corporation if, immediately before the 
particular agreement was entered into, the shareholder corpora- 
tion was related to the particular corporation; or 


(c) with the partnership if any part of the amount renounced 
would, but for subsection (12.7001), be included, because of 
paragraph (h) of the definition “Canadian exploration expense” 
in subsection 66.1(6), in the Canadian exploration expense of 


(i) the particular corporation, or 

(ii) any other corporation that, at any time 
(A) after the particular agreement was entered into, and 
(B) before that part of the amount renounced would, but 
for this paragraph, be incurred, 


would, if flow-through shares issued by the particular corpo- 
ration under agreements entered into at the same time as or 
after the time the particular agreement was entered into were 
disregarded, be related to the particular corporation. 


History: The opening words of para. 66(12.671)(c) amended by 1997, c. 25, subsec. 
13(20), applicable to renunciations made after 1998. The opening words formerly read: 


(c) with the partnership if any part of the amount renounced would, but for sub- 
section (12.7), be included, because of paragraph (h) of the definition “Canadian 
exploration expense” in subsection 66.1(6), in the Canadian exploration expense 
of 


Subsec. 66(12.671) added by 1994, c. 8, subsec. 5(11), applicable to expenses incurred 


_ after December 2, 1992. 


_ (12.68) Filing selling instruments — A corporation that agrees 


to issue or prepares a selling instrument in respect of flow-through 
shares shall file with the Minister a prescribed form together with a 


_ copy of the selling instrument or agreement to issue the shares on or 
_ before the last day of the month following the earlier of 


(a) the month in which the agreement to issue the shares is en- 
tered into, and 


(b) the month in which the selling instrument is first delivered to 
a potential investor, 
and the Minister shall thereupon assign an identification number to 
the form and notify the corporation of the number. 
Related Provisions: 66(12.61) — Effect of renunciation: 66(12.74) — Late filed 


_ forms; 87(4.4) — Flow-through shares. See additional also at end of s. 66; 163.2(1)‘‘ex- 


Forms: T100A: Flow-through share information 


cluded activity”(a)(i) — No good-faith reliance defence for advisor assessed third-party 
penalty. 


application for a selling instru- 
ment T100 identification number (SITIN); T100B: Flow-through share information — 
Details of the flow-through shares (FTSs) and flow-through warrants (FTWs) sub- 
scribed; T100C Flow-through share information — application for a T100 identifica- 
tion number (TIN) on the exercise of flow-through warrants (FTWs) and details of the 
FTWs exercised; T1221: Ontario focused flow-through share resource expenses; 
T1231: B.C. mining flow-through share tax credit. 


(12.69) Filing re partners — Where, in a fiscal period of a part- 
‘nership, an expense is incurred by the partnership as a consequence 
of a renunciation of an amount under subsection (12.6), (12.601) or 
(12.62), the partnership shall, before the end of the third month that 
begins after the end of the period, file with the Minister a prescribed 
form identifying the share of the expense attributable to each mem- 
der of the partnership at the end of the period. 

Related Provisions: 66(12.61), (12.63) — Effect of renunciation; 66(12.6901) — 
Zonsequences of partnership failing to file; 66(12.74) — Late filed forms; 66(15) — 
Definitions. See additional Related Provisions at end of s. 66. 

tistory: Subsec. 66(12.69) amended by 1997, c. 25, subsec. 13(21), applicable to re- 
lunciations made after 1998. Subsec. (12.69) formerly read: 

} (12.69) Where, in a fiscal period of a partnership, an expense is or, but for this 
subsection, would be incurred by the partnership as a consequence of a renuncia- 
tion of an amount under subsection (12.6), (12.601), (12.62) or (12.64), the part- 
nership shall, on or before the last day of the third month following the end of 
that period, file with the Minister a prescribed form indicating the share of the 
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expense attributable to each member of the partnership at the end of the period 
and, where the prescribed form is not so filed, the partnership shall be deemed 
not to have incurred the expense. 


Subsec. 66(12.69) amended by 1994, c. 8, subsec. 5(12), applicable to expenses in- 
curred after December 2, 1992. Subsec. (12.69) formerly read: 


(12.69) Where, in a fiscal period of a partnership, an expense is or, but for this 
subsection, would be incurred by the partnership as a consequence of a renuncia- 
tion of an amount under subsection (12.6), (12.62) or (12.64), the partnership 
shall, on or before the last day of the third month following the end of that pe- 
riod, file with the Minister a prescribed form indicating the share of the expense 
attributable to each member of the partnership at the end of the period and, 
where the prescribed form is not so filed, the partnership shall be deemed not to 
have incurred the expense. 

Subsec. 66(12.69) substituted by 1994, c. 7, Sch. II (1991, ¢. 49), subsec. 38(6), appli- 

cable to fiscal periods ending after July 13, 1990. Subsec. 66( 12.69) formerly read: 
(12.69) Where, as a consequence of a renunciation of an amount under subsec- 
tion (12.6), (12.62) or (12.64), an expense is incurred by a partnership in a fiscal 
period thereof, the partnership shall, on or before the last day of the third month 
following the end of that period, file with the Minister an information return in 
prescribed form indicating the share of the expense attributable to each member 
of the partnership at the end of that period. 


Forms: T5016: Summary information for tax shelters that are partnerships or for part- 
nerships that allocated renounced resource expenses to their members. 


(12.6901) Consequences of failure to file — Where a partner- 
ship fails to file a prescribed form as required under subsection 
(12.69) in respect of an expense, except for the purpose of subsec- 
tion (12.69) the partnership is deemed not to have incurred the 
expense. 


History: Subsec. (12.6901) added by 1997, c. 25, subsec. 13(21 ), applicable to renun- 
ciations made after 1998. 


(12.691) Filing re assistance — Where a partnership receives or 
becomes entitled to receive assistance as an agent for its members 
or former members at a particular time in respect of any Canadian 
exploration expense or Canadian development expense that is or, 
but for paragraph (12.61)(b) or (12.63)(b), would be incurred by a 
corporation, the following rules apply: 


(a) where the entitlement of any such member or former member 
to any part of the assistance is known by the partnership as of 
the end of the partnership’s first fiscal period ending after the 
particular time and that part of the assistance was not required to 
be reported under paragraph (b) in respect of a calendar year 
ending before the end of that fiscal period, the partnership shall, 
on or before the last day of the third month following the end of 
that fiscal period, file with the Minister a prescribed form indi- 
cating the share of that part of the assistance paid to each of 
those members or former members before the end of that fiscal 
period or to which each of those members or former members is 
entitled at the end of that fiscal period; 


(b) where the entitlement of any of those members or former 
members to any part of the assistance is known by the partner- 
ship as of the end of a calendar year that ends after the particular 
time and that part of the assistance was not required to be re- 
ported under paragraph (a) in respect of a fiscal period ending at 
or before the end of that calendar year, or under this paragraph 
in respect of a preceding calendar year, the partnership shall, on 
or before the last day of the third month following the end of 
that calendar year, file with the Minister a prescribed form indi- 
cating the share of that part of the assistance paid to each of 
those members or former members before the end of that fiscal 
period or to which each of those members or former members is 
entitled at the end of that calendar year; and 
(c) where a prescribed form required to be filed under paragraph 
(a) or (b) is not so filed, the part of that expense relating to the 
assistance required to be reported in the prescribed form shall be 
deemed not to have been incurred by the partnership. 

Related Provisions: 163(2.3) 


History: The opening words of subsec, 66(12.691) amended by 1997, c. 25, subsec. 
13(22), applicable to renunciations made after 1998. The opening words formerly read: 


False statement or omissions. 


(12.691) Idem — Where a partnership receives or becomes entitled to receive 
assistance as an agent for its members or former members at a particular time in 
respect of any Canadian exploration expense, Canadian development expense or 
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Canadian oil and gas property expense that is or, but for paragraph (12.61)(b), 
(12.63)(b) or (12.65)(b), would be incurred by a corporation, the following rules 
apply: 
Subsec, 66(12.691) added by 1994, c. 7, Sch. I (1991, ¢. 49), subsec. 38(6), applicable 
to assistance that a partnership receives or becomes entitled to receive after 1989 and in 
a fiscal period of the partnership ending after July 13, 1990. 


(12.7) Filing re renunciation — Where a corporation renounces 
an amount in respect of Canadian exploration expenses or Canadian 
development expenses under subsection (12.6), (12.601) or ( 12.62), 
the corporation shall file a prescribed form in respect of the renun- 
ciation with the Minister before the end of the first month after the 
month in which the renunciation is made. 
Related Provisions: 66(12.7001) — Consequences of corporation failing to file; 
66(12.74) — Late filed forms. See additional Related Provisions at end of s. 66. 
History: Subsec. 66(12.7) amended by 1997. c. 25, subsec. 13(23), applicable to re- 
nunciations made after 1998. Subsec. (12.7) formerly read: 
(12.7) Filing — Where a corporation renounces an amount in respect of Cana- 
dian exploration expenses, Canadian development expenses or Canadian oil and 
gas property expenses under subsection (12.6), (12.601), (12.62) or (12.64), the 
corporation shall file a prescribed form in respect of the renunciation with the 
Minister before the end of the first month following the month in which the re- 
nunciation is made and, where the prescribed form is not so filed, subsections 
(12.61), (12.63) and (12.65) do not apply, in respect of the amount so renounced. 
Subsec. 66(12.7) amended by 1994, c. 8, subsec. 5(13), applicable to renunciations af- 
ter December 2, 1992. Subsec. (12.7) formerly read: 
(12.7) Where a corporation renounces an amount in respect of Canadian explora- 
tion expenses, Canadian development expenses or Canadian oil and gas property 
expenses under subsection (12.6), (12.62) or (12.64), the corporation shall file a 
prescribed form in respect of the renunciation with the Minister before the end of 
the first month following the month in which the renunciation is made and, 
where the prescribed form is not so filed, subsections (12.61), (12.63) and 
(12.65) do not apply in respect of the amount so renounced. 
Subsec. 66(12.7) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 38(6), applica- 
ble to renunciations made after July 13, 1990. Subsec. 66(12.7) formerly read: 
(12.7) Where a corporation renounces an amount in respect of Canadian explora- 
tion expenses, Canadian development expenses or Canadian oil and gas property 
expenses under subsection (12.6), (12.62) or (12.64), the corporation shall file a 
prescribed form in respect of the renunciation with the Minister on or before the 
last day of the month following the month in which the renunciation was made. 
Forms: T2 SCH 12: Resource-related deductions; T101: Statement — Resource ex- 
pense; TIO1A: Claim for renouncing CEEs and CDEs; T101B: Claim for adjustments 
to CEEs and CDEs previously renonouced; T101C: Part XIL.6 tax return; T101D: Sum- 
mary of assistance; T1229: Statement of exploration and development expenses and 
depletion allowances. 


(12.7001) Consequences of failure to file — Where a corpora- 
tion fails to file a prescribed form as required under subsection 
(12.7) in respect of a renunciation of an amount, subsections 
(12.61) and (12.63) do not apply in respect of the amount. 


History: Subsec. (12.7001) added by 1997, c. 25, subsec. 13(23), applicable to renun- 
ciations made after 1998. 


(12.701) Filing re assistance — Where a corporation receives or 
becomes entitled to receive assistance as an agent in respect of any 
Canadian exploration expense or Canadian development expense 
that is or, but for paragraph (12.61)(b) or (12.63)(b), would be in- 
curred by the corporation, the corporation shall, before the end of 
the first month after the particular month in which it first becomes 
known to the corporation that a person that holds a flow-through 
share of the corporation is entitled to a share of any part of the as- 
sistance, file with the Minister a prescribed form identifying the 
share of the assistance to which each of those persons is entitled at 
the end of the particular month. 
Related Provisions: 66(12.702) — Consequences of corporation failing to file; 
66(16) — Partnership deemed to be a person; 163(2.3) — False statement or omissions. 
History: Subsec. 66(12.701) amended by 1997, c. 25, subsec. 13(23), applicable to 
renunciations made after 1998. Subsec. (12.701) formerly read: 
(12.701) ldem — Where at a particular time a corporation receives or becomes 
entitled to receive assistance as an agent in respect of any Canadian exploration 
expense, Canadian development expense or Canadian oil and gas property ex- 
pense that is or, but for paragraph (12.61)(b), (12.63)(b) or (12.65)(b), would be 
incurred by the corporation, the corporation shall, before the end of the first 
month following the particular month in which it first becomes known that a 
person or partnership that holds a flow-through share of the corporation is enti- 
tled to a share of any part of the assistance, file with the Minister a prescribed 
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form indicating the share of that part of the assistance to which each of those 
persons or partnerships is entitled at the end of the particular month and, where 
the prescribed form is not so filed, the part of the expense relating to the assis- 
tance required to be reported in the prescribed form shall be deemed not to have 
been incurred by the corporation. 


Subsec. 66(12.701) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 38(6), applicable 
to assistance that a corporation receives or becomes entitled to receive after July 13% 
1990. 


Forms: T101D: Summary of assistance. 


(12.702) Consequences of failure to file — Where a corpora- 
tion fails to file a prescribed form as required under subsection 
(12.701) in respect of assistance, except for the purpose of subsec- 
tion (12.701) the Canadian exploration expense or Canadian devel- 
opment expense to which the assistance relates is deemed not to 
have been incurred by the corporation. 


History: Subsec. 66(12.702) added by 1997, c. 25, subsec. 13(23), applicable to renun- 
ciations made after 1998. 


(12.71) Restriction on renunciation — A corporation may re- 
nounce an amount under subsection (12.6), (12.601) or (12.62) in 
respect of Canadian exploration expenses or Canadian development 
expenses incurred by it only to the extent that, but for the renuncia- 
tion, it would be entitled to a deduction in respect of the expenses in 
computing its income. 


History: Subsec. 66(12.71) amended by 1997, c. 25, subsec. 13(23), applicable to re- 
nunciations made after 1998. Subsec. (12.71) formerly read: 


(12.71) A corporation may renounce an amount under subsection (12.6), 
(12.601), (12.62) or (12.64) in respect of Canadian exploration expenses, Cana- 
dian development expenses or Canadian oil and gas property expenses incurred 
by it only to the extent that, but for the renunciation, it would be entitled to claim 
a deduction in respect of the expenses in computing its income for the purposes 
of this Part. 


Subsec. 66(12.71) amended by 1994, c. 8, subsec. 5(14), applicable to renunciations 
after December 2, 1992. Subsec. (12.71) formerly read: 


(12.71) A corporation may renounce an amount under subsection (12.6), (12.62) 
or (12.64) in respect of Canadian exploration expenses, Canadian development 
expenses or Canadian oil and gas property expenses incurred by it only to the 
extent that, but for the renunciation, it would be entitled to claim a deduction in 
respect of the expenses in computing its income for the purposes of this Part. 


(12.72) [Repealed] 


History: Subsec. 66(12.72) repealed by 1997, c. 25, subsec. 13(23), applicable April 
25, 1997 (Royal Assent). Subsec. (12.72) formerly read: 


(12.72) Application of sections 231 to 231.3 — Without restricting the gener- 
ality of sections 231 to 231.3, where a corporation renounces an amount under 
subsection (12.6), (12.601), (12.62) or (12.64), sections 231 to 231.3 apply, with 
such modifications as the circumstances require, for the purpose of permitting 
the Minister to verify or ascertain the Canadian exploration expenses, Canadian. 
development expenses or Canadian oil and gas property expenses of the corpora- 
tion in respect of which the amount is renounced, the amounts renounced in re- 
spect of those expenses, any information in respect of those expenses or the 
amounts renounced and the amount of, or information relating to, any assistance 
in respect of those expenses. 


Subsec. 66(12.72) amended by 1994, c. 8, subsec. 5(14), applicable after December 2, 
1992. Subsec. (12.72) formerly read: 


(12.72) Without restricting the generality of sections 231 to 231.3, where a cor- 
poration has renounced an amount under subsection (12.6), (12.62) or (12.64), 
sections 231 to 231.3 apply, with such modifications as the circumstances re- 
quire, for the purpose of permitting the Minister to verify or ascertain the Cana- 
dian exploration expenses, Canadian development expenses or Canadian oil and 
gas property expenses of the corporation in respect of which the amount was 
renounced, the amounts renounced in respect of those expenses, any information 
in respect of the expenses or the amounts renounced and the amount of, or infor- 
mation relating to, any assistance in respect of the expenses. 


Subsec. 66(12.72) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 38(7), appli- 
cable after July 13, 1990. Subsec. (12.72) formerly read: 


(12.72) Without restricting the generality of sections 231 to 231.3, where a cor- 
poration has renounced any amount under subsection (12.6), (12.62) or (12.64), 
notwithstanding that a return of income has not been filed by any taxpayer under 
section 150 for the taxation year of the taxpayer in which the amount so re- 
nounced is deemed to be Canadian exploration expenses, Canadian development 
expenses or Canadian oil and gas property expenses incurred by the taxpayer or a 
partnership of which the taxpayer is a member, sections 231 to 231.3 apply, with 
such modifications as the circumstances require, for the purpose of permitting 
the Minister to verify or ascertain the Canadian exploration expenses, Canadian 
development expenses, or Canadian oil and gas property expenses of the corpo- 
ration in respect of which the amount was renounced, the amounts renounced in 
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respect of those expenses, and any information in Tespect of the expenses or the 
amounts renounced. 


(12.73) Reductions in renunciations — Where an amount that 
a corporation purports to renounce to a person under subsection 
(12.6), (12.601) or (12.62) exceeds the amount that it can renounce 
to the person under that subsection, 


(a) the corporation shall file a statement with the Minister in pre- 
scribed form where 


(i) the Minister sends a notice in writing to the corporation 
demanding the statement, or 


(i1) the excess arose as a consequence of a renunciation pur- 
ported to be made in a calendar year under subsection (12.6) 
or (12.601) because of the application of subsection (12.66) 
and, at the end of the year, the corporation knew or ought to 
have known of all or part of the excess; 


(b) where subparagraph (a)(i) applies, the statement shall be 
filed not later than 30 days after the Minister sends a notice in 
writing to the corporation demanding the statement; 


(c) where subparagraph (a)(ii) applies, the statement shall be 
filed before March of the calendar year following the calendar 
year in which the purported renunciation was made: 


(d) except for the purpose of Part XII.6, any amount that is pur- 
ported to have been so renounced to any person is deemed, after 
the statement is filed with the Minister, to have always been re- 
duced by the portion of the excess identified in the statement in 
respect of that purported renunciation; and 


(e) where a corporation fails in the statement to apply the excess 
fully to reduce one or more purported renunciations, the Min- 
ister may at any time reduce the total amount purported to be 
renounced by the corporation to one or more persons by the 
amount of the unapplied excess in which case, except for the 
purpose of Part XII.6, the amount purported to have been so re- 
nounced to a person is deemed, after that time, always to have 
been reduced by the portion of the unapplied excess allocated by 
the Minister in respect of that person. 


Related Provisions: 66(16) — Partnership deemed to be a person; 152(4)(b)(v) — 
Three-year extension to normal reassessment period; 163(2.21), (2.22) — Penalty for 
false statement or omission; 248(1)“specified future tax consequence”(b) — Reduction 
is a specified future tax consequence. See also Related Provisions and Definitions at 
end of s. 66. 


History: Subsec. 66(12.73) amended by 1997, c. 25, subsec. 13(23), applicable to pur- 
ported renunciations made after 1996 except that, in respect of purported renunciations 
made before 1999, the portion of subsec. (12.73) before para. (a) shall be read as: 


(12.73) Where an amount that a corporation purports to renounce to a person 
under subsection (12.6), (12.601), (12.62) or (12.64) exceeds the amount it can 
renounce to the person under that subsection, 


Subsec. (12.73) formerly read: 


(12.73) Adjustment in renunciation — Where the total of all amounts that a 
corporation purports to renounce to persons under subsection (12.6), (12.601), 
(12.62) or (12.64) in respect of expenses incurred by it in any period ending on 
the effective date of the purported renunciation exceeds the total amount of those 
expenses in respect of which it may renounce amounts under that subsection, it 
shall 


(a) reduce the amount so renounced to one or more persons to effect a reduc- 
tion in the total of the amounts so purported to be renounced by the amount 
of the excess, and 


(b) file a statement with the Minister indicating the adjustments made in the 
renunciations, 


and if the corporation does not so reduce the amounts and file that statement with 
the Minister within 30 days after notice in writing by the Minister is forwarded 
to the corporation that such a reduction is or will be required for the purposes of 
any assessment of tax under this Part, the Minister may, for the purposes of this 
section, reduce the amounts purported to be renounced by the corporation to one 
or more persons to effect a reduction in the total of the amounts so purported to 
be renounced by the amount of the excess, and in any such case, notwithstanding 
subsections (12.61), (12.63) and (12.65), the amount renounced to each of the 
persons shall be deemed to be the amount as reduced by the corporation or the 
Minister, as the case may be. 
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Subsec. 66(12.73) amended by 1994, c. 8, subsec. 5(14), applicable to renunciations 
made after December 2, 1992. Subsec. (12.73) formerly read: 

(12.73) Where the total of all amounts that a corporation purported to renounce 
to persons under subsection (12.6), (12.62) or (12.64) in respect of expenses in- 
curred by it in any period ending on the effective date of the purported renuncia- 
tion exceeds the total amount of those expenses in respect cf which it may re- 
nounce amounts under those subsections, it shall reduce the amounts so 
renounced to one or more of those persons to effect a reduction in the total of the 
amounts so purported to be renounced by the amount of the excess and file a 
statement with the Minister indicating the adjustments made in the renunciations 
and if the corporation has failed to so reduce the amounts and file such a state- 
ment with the Minister within 30 days after notice in writing by the Minister has 
been forwarded to the corporation that such a reduction is or will be required for 
the purposes of any assessment of tax under this Part, the Minister may, for the 
purposes of this section, reduce the amounts purported to be renounced by the 
corporation to one or more of those persons to effect a reduction in the total of 
the amounts so purported to be renounced by the amount of the excess, and in 
any such case, notwithstanding subsections (12.61), (12.63) and (12.65), the 
amount renounced to each of the persons shall be deemed to be the amount as 
reduced by the corporation or the Minister, as the case may be. 


(12.74) Late filed forms — A corporation or partnership may file 
with the Minister a document referred to in subsection (12.68), 
(12.69), (12.691), (12.7) or (12.701) after the particular day on or 
before which the document is required to be filed under the applica- 
ble subsection and the document shall, except for the purposes of 
this subsection and subsection (12.75), be deemed to have been 
filed on the day on or before which it was required to be filed if 


(a) if it is filed 


(i) on or before the day that is 90 days after the particular 
day, or 


(ii) after that day that is 90 days after the particular day 
where, in the opinion of the Minister, the circumstances are 
such that it would be just and equitable to permit the docu- 
ment to be filed; and 


(b) the corporation or partnership, as the case may be, pays to 
the Receiver General at the time of filing a penalty in respect of 
the late filing. 

Related Provisions: 66(12.75) — Penalty. 

History: Subsec. 66(12.74) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 

38(8), applicable to documents filed after June 1988, except that with respect to docu- 


ments filed before July 14, 1990, the reference in the subsec. to “(12.691), (12.7) or 
(12.701)” shall be read as “or (12.7). Subsec. 66(12.74) formerly read: 


(12.74) A corporation or partnership may file with the Minister a document re- 
ferred to in subsection (12.68), (12.69) or (12.7) after the day on or before which 
the document is required to be filed under the applicable subsection and the doc- 
ument shall be deemed to have been filed on the day on or before which it was 
required to be filed 

(a) if it is filed within 90 days after that day; and 

(b) if the corporation or partnership, as the case may be, pays to the Receiver 

General at the time of filing a penalty in respect of the late filing. 


(12.741) Late renunciation — Where a corporation purports to 
renounce an amount under subsection (12.6), (12.601) or (12.62) 
after the period in which the corporation was entitled to renounce 
the amount, the amount is deemed, except for the purposes of this 
subsection and subsections (12.7) and (12.75), to have been re- 
nounced at the end of the period if 
(a) the corporation purports to renounce the amount 
(i) on or before the day that is 90 days after the end of that 
period, or 
(i1) after the day that is 90 days after the end of that period 
where, in the opinion of the Minister, the circumstances are 
such that it would be just and equitable that the amount be 
renounced; and 
(b) the corporation pays to the Receiver General a penalty in 
respect of the renunciation not more than 90 days after the 
renunciation. 
Related Provisions: 66(12.75) — Penalty. 


History: Subsec. 66(12.741) preceding para. (a) amended by 1997, c. 25, subsec. 
13(24), applicable to renunciations made after 1998. That portion formerly read: 


(12.741) Where a corporation purports to renounce an amount under subsection 
(12.6), (12.601), (12.62) or (12.64) after the period during which the corporation 
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would otherwise be entitled to renounce the amount, the amount shall, except for 
the purposes of this subsection and subsections (12.7) and (12.75), be deemed to 
have been renounced at the end of the period if 
Subsec. 66(12.741) added by 1994, c. 8, subsec. 5(15), applicable to renunciations pur- 
ported to be made after February 1993. 


(12.75) Penalty — For the purposes of subsections (12.74) and 
(12.741), the penalty in respect of the late filing of a document re- 
ferred to in subsection (12.68), (12.69), (12.691), (12.7) or (12.701) 
or in respect of a renunciation referred to in subsection (12.741) is 
the lesser of $15,000 and 


(a) where the penalty is in respect of the late filing of a docu- 
ment referred to in subsection (12.68), (12.69) or (12.7), the 
greater of 


(i) $100, and 


(ii) '/s of 1% of the maximum amount in respect of the Cana- 
dian exploration expenses and Canadian development ex- 
penses renounced or attributed or to be renounced or attrib- 
uted as set out in the document; 


(b) where the penalty is in respect of the late filing of a docu- 
ment referred to in subsection (12.691) or (12.701), the greater 
of 


(i) $100, and 
(ii) '/1 of 1% of the assistance reported in the document; and 


(c) where the penalty is in respect of a renunciation referred to in 
subsection (12.741), the greater of 


(i) $100, and 
(ii) '/s of 1% of the amount of the renunciation. 


History: The opening words of para. 66(12.75)(c) amended by 1998, c. 19, subsec. 
104(6), applicable to renunciations purported to be made after February 1993. The 
opening words formerly read: 
(c) where the penalty is in respect of a renunciation referred to in subsection 
(12.74), the greater of 


Subpara. 66(12.75)(a)(ii) amended by 1997, c. 25, subsec. 13(25), applicable to renun- 
ciations made after 1998. Subpara. (a)(ii) formerly read: 


(ii) '/s of 1% of the maximum amount in respect of the Canadian exploration 
expenses, Canadian development expenses and Canadian oil and gas property 
expenses renounced or attributed or to be renounced or attributed as set out in the 
document; 


The opening words of subsec. 66(12.75) amended and para. (c) added, by 1994, c. 8, 
subsecs. 5(16), (17), applicable to renunciations purported to be made after February 
1993. The opening words formerly read: 
(12.75) For the purposes of subsection (12.74), the penalty in respect of the late 
filing of a document referred to in subsection (12.68), (12.69), (12.691), (12.7) 
or (12.701) is the lesser of $15,000 and 
Subsec. 66(12.75) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 38(9), appli- 
cable to documents filed after July 13, 1990, except that in its application to documents 
filed on or before December 17, 1991, the subsec. shall be read as follows: 
(12.75) For the purposes of subsection (12.74), the penalty in respect of the late 
filing of a document referred to in subsection (12.691) or (12.701) is nil and the 
penalty in respect of the late filing of a document referred to in subsection 
(12.68), (12.69) or (12.7) is the lesser of 
(a) $15,000, and 


(b) '/4 of 1% of the maximum amount in respect of the Canadian exploration 
expenses, Canadian development expenses and Canadian oil and gas pro- 
perty expenses renounced or attributed or to be renounced or attributed as set 
out in the document. 

Subsec. 66(12.75) formerly read: 


(12.75) For the purposes of subsection (12.74), the penalty in respect of the late 
filing of a document referred to in subsection (12.68), (12.69) or (12.7) is the 
lesser of 


(a) $15,000, and 


(b) '/s of 1% of the maximum amount in respect of the Canadian exploration 
expenses, Canadian development expenses and Canadian oil and gas pro- 
perty expenses renounced, to be renounced, attributed or to be attributed as 
set out in the document. 


(13) Limitation — Where a taxpayer has incurred an outlay or ex- 
pense in respect of which a deduction from income is authorized 
under more than one provision of this section or section 66.1, 66.2 
or 66.4, the taxpayer is not entitled to make the deduction under 
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more than one provision but is entitled to select the provision under 
which to make the deduction. 


Related Provisions: See at end of s. 66. 
1.T. Application Rules: 29(1)-(4), (6)-G4). 


(13.1) Short taxation year — Where a taxpayer has a taxation 
year that is less than 51 weeks, the amount determined in respect of 
the year under each of subparagraph (4)(b)(i), paragraph 66.2(2)(c), 
subparagraph (b)(i) of the definition “global foreign resource limit” 
in subsection 66.21(1), subparagraph 66.21(4)(a)(i), clause 
66.21(4)(a)(ii)(B) and paragraphs 66.4(2)(b) and 66.7(2.3)(a), (4)(a) 
and (5)(a) shall not exceed that proportion of the amount otherwise 
determined that the number of days in the year is of 365. 

Related Provisions: 20(1)(mm) — Deductions — injection substances; 66(4.3)(b), 
66.21(5)(b) — No application to individual part-year resident. See additional Related 
Provisions and Definitions at end of s. 66. 


History: Subsec. 66(13.1) amended by 2001, c. 17, subsec. 44(10), applicable to taxa- 
tion years that begin after 2000. It formerly read: 


(13.1) Short taxation years — Where a taxpayer has a taxation year that is less 
than 51 weeks. the amount determined in respect of the year under any of sub- 
paragraph 66(4)(b)(i) and paragraphs 66.2(2)(c), 66.4(2)(b) and 66.7(4)(a) and 
(5)(a) shall not exceed that proportion of the amount otherwise determined there- 
under that the number of days in the year is of 365. 


(14) Amounts deemed deductible under this subdivi- 
sion — For the purposes of section 3, any amount deductible under 
the Income Tax Application Rules in respect of this subsection shall 
be deemed to be deductible under this subdivision. 


Related Provisions: See at end of s. 66. 
1.T. Application Rules: 29, 30(3). 


(14.1) Designation respecting Canadian exploration ex- 
pense — A corporation may designate for a taxation. year, by fil- 
ing a designation in prescribed form with the Minister on or before - 
the day on or before which it is required to file a return of its in- 
come for the year under section 150, a particular amount not ex- 
ceeding the lesser of 


(a) its prescribed Canadian exploration expense for the year, and 


(b) its cumulative Canadian exploration expense at the end of 
the year, 


and the particular amount shall be added in computing its cumula- 
tive offset account immediately before the end of the year and de- 
ducted in computing its cumulative Canadian exploration expense 
at any time after the end of the year. 

Related Provisions: 66.1(3)(a) — Expenses of other taxpayers; 66.1(6)*cumulative 
Canadian exploration expense” K — Reduction in CCEE; 66.5(1) — Deduction from 
income — cumulative offset account. See also at end of s. 66. 

Regulations: 1217 (prescribed Canadian exploration expense). 


Forms: T2098: Designation by a corporation to increase its cumulative offset account. 


(14.2) Designation respecting cumulative Canadian 
development expense — A corporation may designate for a 
taxation year, by filing a designation in prescribed form with the 
Minister on or before the day on or before which it is required to 
file a return of its income for the year under section 150, a particu- 
lar amount not exceeding 


(a) where a deduction has been made under subsection 66.2(2) 
in computing its income for the year, the lesser of 


(i) 30% of its prescribed Canadian development expense for 
the year, and 


(ii) the amount, if any, by which 30% of its cumulative Cana- 
dian development expense at the end of the year exceeds the 
amount, if any, deducted for the year under subsection 
66.2(2) in computing its income for the year, or 


(b) where a deduction has not been made under subsection 
66.2(2) in computing its income for the year, the lesser of 
(i) 30% of its prescribed Canadian development expense for 
the year, and 


(ii) 30% of the amount, if any, of its adjusted cumulative Ca- 
nadian development expense at the end of the year, 
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and the particular amount shall be added in computing its cumula- 
tive offset account immediately before the end of the year and de- 
ducted in computing its cumulative Canadian development expense 
at any time after the end of the year. 

Related Provisions: 66(14.3) — Meaning of “adjusted cumulative Canadian devel- 
opment expense”; 66.2(5)“cumulative Canadian development expense” N — Reduction 


in CCDE; 66.5(1) — Deduction from income — cumulative offset account. See also at 
end of s. 66. 


Regulations: 1218 (prescribed Canadian development expense). 


Forms: T2098: Designation by a corporation to increase its cumulative offset account. 


(14.3) Definition of “adjusted cumulative Canadian 
development expense” —For the purposes of paragraph 
(14.2)(b), “adjusted cumulative Canadian development expense” of 
a corporation at the end of a taxation year means the amount, if any, 
that would be its cumulative Canadian development expense at the 
end of the year, if no Canadian resource property were disposed of 
by it in the year. 

Related Provisions: See at end of s. 66. 


(14.4) Special cases — Where, in the opinion of the Minister, the 
circumstances of a case are such that it would be just and equitable 


(a) to permit a designation under subsection (14.1) or (14.2) to 
be filed after the day on or before which it is required by that 
subsection to be filed, or 


(b) to permit a designation filed under subsection (14.1) or 
(14.2) to be amended, 


the Minister may permit the designation to be filed or amended, as 
the case may be, after that day, and where the designation or 
amendment is filed pursuant to that permission, it shall be deemed 
to have been filed on the day on or before which it was required to 
be filed if 


(c) it is filed with the Minister in prescribed form, and 


(d) the corporation filing it pays to the Receiver General at the 
time of filing the penalty in respect of it, 


and where a designation is amended under this subsection, the des- 
ignation to which the amendment is made shall be deemed not to 
have been effective. 


Related Provisions: See at end of s. 66. 


(14.5) Penalty for late designation — For the purposes of this 
section, the penalty in respect of a designation or amended designa- 
tion referred to in paragraph (14.4)(a) or (b) is the lesser of 


(a) an amount determined by the formula 


.0025 x Ax B 
where 
A is 
(i) in the case of a late-filed designation, the amount des- 
ignated therein, and 


(ii) in the case of an amended designation, the amount, if 
any, by which the amount designated in the designation 
being amended differs from the amount designated in the 
amended designation, and 


B_ is the number of months each of which is included in whole 
or in part in the period commencing on the day on or before 
which the designation was required to be filed under subsec- 
tion (14.1) or (14.2), as the case may be, and ending on the 
day the late-filed designation or amended designation, as the 
case may be, is filed, and 

(b) an amount, not exceeding $8,000, equal to the product ob- 

tained by multiplying $100 by the number of months each of 

which is included in whole or in part in the period referred to in 

the description of B in paragraph (a). 

elated Provisions: See at the end of s. 66. 
14.6) Deduction of carved-out income — A taxpayer may de- 


uct in computing the taxpayer’s income under this Part for a taxa- 
on year, an amount equal to the total of the taxpayer’s carved-out 
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incomes for the year within the meaning assigned by subsection 
209(1). 


Related Provisions: See at end of s. 66. 


(15) Definitions — In this section, 


Related Provisions: 66.1(6.1) — Application to 66.1: 66.2(5.1) — Application to 
66.2; 66.21(2) — Application to 66.21: 66.4(5.1) — Application to 66.4; 66.7(18) — 
Application to 66.7. 


“agreed portion” in respect of a corporation that was a shareholder 
corporation of a joint exploration corporation means such amount 
as may be agreed on between the joint exploration corporation and 
the shareholder corporation not exceeding 


(a) the total of all amounts each of which is a payment or loan 
referred to in paragraph (b) of the definition “shareholder corpo- 
ration” in this subsection (except to the extent that the payment 
or loan was made by a shareholder corporation that was not a 
Canadian corporation and was used by the joint exploration cor- 
poration to acquire a Canadian resource property after December 
11, 1979 from a shareholder corporation that was not a Canadian 
corporation) made by the shareholder corporation to the joint ex- 
ploration corporation during the period it was a shareholder cor- 
poration of the joint exploration corporation, 


minus 


(b) the total of the amounts, if any, previously renounced by the 
joint exploration corporation under any of subsections (10) to 
(10.3) in favour of the shareholder corporation; 


Related Provisions: 53(2)(f.1) — Deduction from ACB. 
Advance Tax Rulings: ATR-60: Joint exploration corporations. 


“assistance” means any amount, other than a prescribed amount, 
received or receivable at any time from a person or government, 
municipality or other public authority whether the amount is by way 
of a grant, subsidy, rebate, forgivable loan, deduction from royalty 
or tax, rebate of royalty or tax, investment allowance or any other 
form of assistance or benefit; 

Related Provisions: 66(16) — Partnership deemed to be a person; 248(16), (16.1), 
(18), (18.1) — GST and QST input tax credit, refund and rebate deemed to be govern- 
ment assistance. 


Interpretation Bulletins: IT-273R2: Government assistance — general comments. 


“Canadian exploration and development expenses” incurred by 
a taxpayer means any expense incurred before May 7, 1974 that is 


(a) any drilling or exploration expense, including any general 
geological or geophysical expense, incurred by the taxpayer af- 
ter 1971 on or in respect of exploring or drilling for petroleum or 
natural gas in Canada, 


(b) any prospecting, exploration or development expense in- 
curred by the taxpayer after 1971 in searching for minerals in 
Canada, 


(c) the cost to the taxpayer of any Canadian resource property 
acquired by the taxpayer after 1971, 


(d) the taxpayer’s share of the Canadian exploration and devel- 
opment expenses incurred after 1971 by any association, part- 
nership or syndicate in a fiscal period thereof, if at the end of 
that fiscal period the taxpayer was a member or partner thereof, 


(e€) any expense incurred by the taxpayer after 1971 pursuant to 
an agreement with a corporation under which the taxpayer in- 
curred the expense solely in consideration for shares of the capi- 
tal stock of the corporation issued to the taxpayer by the corpo- 
ration or any interest in such shares or right thereto, to the extent 
that the expense was incurred as or on account of the cost of 


(i) drilling or exploration activities, including any general ge- 
ological or geophysical activities, in or in respect of explor- 
ing or drilling for petroleum or natural gas in Canada, 

(i) prospecting, exploration or development activities in 
searching for minerals in Canada, or 


(iii) acquiring a Canadian resource property, and 
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(f) any annual payment made by the taxpayer for the preserva- 
tion of a Canadian resource property, 


but, for greater certainty, does not include 


(g) any consideration given by the taxpayer for any share or any 
interest therein or right thereto, except as provided by paragraph 
(e), OF 


(h) any expense described in paragraph (e) incurred by another 
taxpayer to the extent that the expense was, by virtue of that 
paragraph, a Canadian exploration and development expense of 
that other taxpayer; 
Related Provisions: 49(2) — Where option expires; 53(2)(e)(i) — Deduction from 
ACB of shares: 66.7(1) — Deduction to successor corporation; 248(1)“Canadian ex- 
ploration and development expenses” — Definition applies to entire Act. See addi- 
tional Related Provisions at end of s. 66. 
History: Para. (c) of the definition “Canadian exploration and development expenses” 
in subsec. 66(15) amended by 1998, c. 19, subsec. 104(7), applicable to taxation years 
that begin after 1984. The para. formerly read: 
(c) the cost to the taxpayer of any Canadian resource property acquired by the 
taxpayer, 
Selected Cases [subsec. 66(15)“Canadian exploration and development 
expenses”): Gulf Canada Ltd. v. Canada, [1991] 1-C.T.C. 99 (FCTD),; aff'd [1992] | 
C.T.C. 183 (FCA); leave to appeal to SCC refused (1992), 141 N.R. 393 (note), (sub 
nom. Gulf Canada Ltd. v. MNR) (Interpretation of: “Canadian exploration expenses”, 
“Canadian development expenses”, “taxable production profits”). 


Interpretation Bulletins: IT-109R2: Unpaid amounts. 


“Canadian resource property” of a taxpayer means any property 
of the taxpayer that is 


(a) any right, licence or privilege to explore for, drill for or take 
petroleum, natural gas or related hydrocarbons in Canada, 


(b) any right, licence or privilege to 


(i) store underground petroleum, natural gas or related hydro- 
carbons in Canada, or 


(ii) prospect, explore, drill or mine for minerals in a mineral 
resource in Canada, 


(c) any oil or gas well in Canada or any real property in Canada 
the principal value of which depends on its petroleum or natural 
gas content (but not including any depreciable property), 


Proposed Amendment — 66(15)“Canadian 

- resource property’(c) — 

Application: The July 18, 2005 draft legislation (Part 3 

220(2), will amend para. (c) of the definition “Canadian resource property” in subsec. 

66(15) by substituting “real property or immovable” for “real. property”, to come into 
force on Royal Assent. =. 


Technical Notes: See under 12(4). 


(d) any rental or royalty computed by reference to the amount or 
value of production from an oil or gas well in Canada or from a 
natural accumulation of petroleum or natural gas in Canada, 


(e) any rental or royalty computed by reference to the amount or 
value of production from a mineral resource in Canada, 


Proposed Amendment — 66(15)“Canadian _ 
: resource property”(d), (e) 

(d) any right to a rental or royalty computed by reference to the 
amount or value of production from an oil or a gas well in 
Canada, or from a natural accumulation of petroleum or natu- 
ral gas in Canada, if the payer of the rental or royalty has an 
interest in, or for civil law a right in, the well or accumulation, 
as the case may be, and 90% or more of the rental or royalty is 
payable out of, or from the proceeds of, the production from 
the well or accumulation, _ 


-_(e) any right to a rental or royalty computed by reference to the 
amount or value of production from a mineral resource in Can- 
ada, if the payer of the rental or royalty has an interest in, or 
for civil law a right in, the mineral resource and 90% or more 

of the rental or royalty is payable out of, or from the proceeds 
of, the production from the mineral resource, — 


Application: The July 18, 2005 draft legislati 
will i 


Technical Notes: A “Canadian resource prope 


uralism), subsec. 


Income Tax Act, Part I, Division B 


amend paras. (d) and (e) of the definition 


. 66(15) to read as above, applicable to right 


interests in oil and gas and mineral resources located in Canada. The 
dian resource property is either a Canadian oil and gas prop ty expe 
dan devclopment expense) 
Paragraphs (d) and (e) of the definition “Canadian resource property” are amend 
effective for property acquired after December 20, 2002, to ensure that a rental 
royalty described therein will not qualify as a Canadian resource property u 

person paying the rental or royalty has an interest in the property to which the 
1 royalty relates and 90% or more of the rental or royalty is payable out 
fro the property. oe ve 


(f) any real property in Canada the principal value of which de- 
pends on its mineral resource content (but not including any de- 
preciable property), or 


(g) any right to or interest in any property described in any of 
paragraphs (a) to (f), other than a right or an interest that the 
taxpayer has because the taxpayer is a beneficiary under a trust 
or a member of a partnership; 


(15)“Canadian 


)-(h) 


_ Proposed Amendme 
_. . resource prope h) 
_ (f) any real property or immovable in anada the principal — 
value of which depends on its mineral resource content (but 
not including any depreciable property), 
(g) any right to or interest in — or, for civil law, any right to or 
in — any property described in any of paragraphs (a) to (e), 
other than a right or an interest that the taxpayer has because 
the taxpayer is a beneficiary under a trust or a member of a 
partnership, or 
(h) an interest in real property or a real right in an immovable; 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), sut 
220(3), will amend paras. (f) and (g) of the definition “Canadian resource property” 
in subsec. 66(15) to read as above, and add para. (h), to come into force on Royal 
Assent. — 


Technical Notes: See under 12(4). 


Related Provisions: 12(1)(x.2)——Crown charge rebate — income inclusion; 
18.1(1)right to receive production” —CRP excluded from matchable expenditure 
rules; 59(1) — Disposition of resource property; 66(5) — Dealers; 69 — Inadequate 
consideration and fair market value; 94.1(1)“investment property”(i) [proposed] — 
CRP is subject to foreign investment entity rules; 128.1(4)(b)() — CRP excluded from 
deemed disposition on emigration; 209 — Tax on carved-out income; 248(1)*Canadian 
resource property” — Definition applies to entire Act; 248(4.1) — Meaning of “real 
right in an immovable”; Interpretation Act 8(2.1), (2.2) — Application to exclusive ec- 
onomic zone and continental shelf. See additional Related Provisions at end of s. 66. 


History: Para. (g) of the definition “Canadian resource property” in subsec. 66(15) 
amended by 2003, c. 28, subsec. 4(3), applicable to rights and interests acquired after 
December 20, 2002. The para. formerly read: 


(g) any right to or interest in any property described in any of paragraphs (a) to 
(f), other than such a right or interest that the taxpayer has by virtue of being a 
beneficiary of a trust; 
Paras. (c) and (f) of the definition “Canadian resource property” in subsec. 66(15)) 
amended by 2001, c. 17, subsecs. 44(12), (13), applicable to taxation years that begin 
after 2000. Paras. (c) and (f) formerly read: 


(c) any oil or gas well in Canada or any real property in Canada the principal 
value of which depends on its petroleum or natural gas content (but not including 
any depreciable property used or to be used in connection with the extraction or 
removal of petroleum or natural gas therefrom), 


(f) any real property in Canada the principal value of which depends upon its 
mineral resource content (but not including any depreciable property used or to 
be used in connection with the extraction or removal of minerals therefrom), or 


Selected Cases [subsec. 66(15)“Canadian resource property”]: Alberta 
Energy Co. v. R., [1998] 1 C.T.C. 305 (FCA); aff'd [1995] 1 C.T.C. 2111 (TCC) (Right 
or privilege was Canadian resource property, not eligible capital amount); De Luca ¥. 
MNR, [1991] 2 C.T.C. 243 (FCA) (Income from payment of balance of purchase price 
on transaction completed prior to 1972 validly assessed in year of receipt); Gulf 
Canada Ltd. y. Canada, {1991] 1 C.T.C. 99 (FCTD); aff’d [1992] 1 C.T.C. 183 (FCA); 
leave to appeal to SCC refused (1992), 141 N.R. 393 (note), (sub nom. Gulf Canada 
Ltd. y. MNR) (interpretation of: “Canadian exploration expenses”, “Canadian develop- 
ment expenses”, “taxable production profits”); R. v. Alberta and Southern Gas Co. 
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Lid., [1978] C.T.C. 780 (SCC) (Sum paid to purchase rights to gas on lands is payment 
for acquisition of Canadian resource property). 


Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-273R2: 
Government assistance — general comments; IT-291R3: Transfer of property to a cor- 
poration under subsection 85(1). 


1.T. Technical News: 10 (net profits interests and proposed section 18.1). 


“drilling or exploration expense” incurred on or in respect of ex- 
ploring or drilling for petroleum or natural gas includes any expense 
incurred on or in respect of 


(a) drilling or converting a well for the disposal of waste liquids 
from a petroleum or natural gas well, 


(b) drilling for water or gas for injection into a petroleum or nat- 
ural gas formation, or 


(c) drilling or converting a well for the injection of water or gas 
to assist in the recovery of petroleum or natural gas from another 
well; 


Related Provisions: 66(16) — Partnerships — person — taxation year; 87(4.4) — 
Flow-through shares. 


Regulations: 6202, 6202.1 (prescribed share). 


Interpretation Bulletins: IT-273R2: Government assistance — general comments; 
IT-400: Exploration and development expenses — meaning of principal-business 
corporation. 


“expense”, incurred before a particular time by a taxpayer, 


(a) includes an amount designated by the taxpayer at that time 
under paragraph 98(3)(d) or (5)(d) of the Income Tax Act, chap- 
ter 148 of the Revised Statutes of Canada, 1952, as a cost in 
respect of property that is a Canadian resource property or a for- 
eign resource property, 


but 


(b) for greater certainty, does not include any amount paid or 
payable 


(i) as consideration for services to be rendered after that time, 
or 


(ii) as, on account or in lieu of payment of, or in satisfaction 
of, rent in respect of a period after that time; 


Related Provisions: 66(15)“outlay” — same meaning as “expense”. 


Selected Cases: Phénix v. R., [1998] 1 C.T.C. 2379 (TCC) (Capital items may form 
part of CEE). 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-273R2: Government assistance — general comments: 
IT-503: Exploration and development shares (archived). 


“flow-through share” means a share (other than a prescribed 

share) of the capital stock of a principal-business corporation that is 

issued to a person under an agreement in writing entered into be- 

tween the person and the corporation after February 1986, under 
_ which the corporation agrees for consideration that does not include 

property to be exchanged or transferred by the person under the 

agreement in circumstances in which section 51, 85, 85.1, 86 or 87 
, applies 


(a) to incur, in the period that begins on the day the agreement 
was made and ends 24 months after the end of the month that 
includes that day, Canadian exploration expenses or Canadian 
development expenses in an amount not less than the considera- 
tion for which the share is to be issued, and 


(b) to renounce, before March of the first calendar year that be- 
gins after that period, in prescribed form to the person in respect 
of the share, an amount in respect of the Canadian exploration 
expenses or Canadian development expenses so incurred by it 
not exceeding the consideration received by the corporation for 
the share, 


/ and includes a right of a person to have such a share issued to that 
_ Person and any interest acquired in such a share by a person pursu- 
ant to such an agreement; 
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Proposed Amendment — 66(1 5)“flow-through share” 


“flow-through share” means a share (other than a prescribed 
share) of the capital stock of a principal-business corporation, or a 
right (other than a prescribed right) to acquire a share of the capi- 
tal stock of a principal-business corporation, issued to a person 
under an agreement in writing made between the person and the 
corporation under which the corporation, for consideration that 
does not include property to be exchanged or transferred by the 
person under the agreement in circumstances to which any of sec- 
tions 51, 85, 85.1, 86 and 87 applies, agrees _ 


(a) to incur, in the period that begins on the day on which the 
agreement was made and ends 24 months after the month that 
includes that day, Canadian exploration expenses or Canadian 
development expenses in an amount not less than the consider- 
ation for which the share or right is to be issued, and _ 


(b) to renounce, in prescribed form and before March of the 
first calendar year that begins after that period, to the person in 
respect of the share or right, an amount in respect of the Cana- 
dian exploration expenses or Canadian development expenses 

_ So incurred by it not exceeding the consideration received by 
the corporation for the share or right; 


Application: The July 18, 2005 draft legislation (Part 2—~ technical), subsec. 74(7), 
will amend the definition “flow-through share” in. subsec, 66(15) to read as above, 
applicable to agreements made after December 20, 2002. 

Technical Notes: A flow-through share is a share of the capital stock of a princi- 
pal-business corporation, or a right to such a share, that is issued to a person pursuant 
to an agreement in writing under which the corporation agrees to incur resource ex- : 
penses and renounce those expenses to that person. 


The definition is amended to exclude a prescribed right from the class of rights that 
qualifies as flow-through shares. A “prescribed right” is proposed to be defined in 
new subsections 6202.1(1.1) and (2.1) of the Regulations. This amendment ensures 
that restrictions on the type of shares that may qualify as flow-through shares, cur- 
rently found in subsections 6202.1(1) and (2) of the Regulations, also apply to rights 
to acquire shares. 


The amended definition “flow-through share”, which applies to agreements made af- 
ter December 20, 2002, no longer includes the phrase, “any interest acquired in such 
a share by a person pursuant to such an agreement’. This phrase is being deleted 
because the amended definition is sufficiently comprehensive to include any interest 
in property that qualifies as a flow-through share. 


Related Provisions: 66(12.6), (12.601) — Flow-through of expenditures to share- 
holder; 66(16) — Partnership deemed to be a person; 127.52(1)(e), (e.1) — Minimum 
tax; 248(1) “flow-through share” — Definition applies to entire Act. 


History: Paras. (a) and (b) of the definition “flow-through share’’in subsec. 66(15) 
amended by 1997, c. 25, subsec. 13(26), applicable to renunciations made after 1998. 
Paras. (a) and (b) formerly read: 


(a) to incur, during the period commencing on the day the agreement was entered 
into and ending 24 months after the end of the month that includes that day, 
Canadian exploration expenses, Canadian development expenses or Canadian oil 
and gas property expenses in an amount not less than the consideration for which 
the share is to be issued, and 


(b) to renounce, before March of the first calendar year beginning after that pe- 
riod, in prescribed form to the person in respect of the share, an amount in re- 
spect of the Canadian exploration expenses, Canadian development expenses or 
Canadian oil and gas property expenses so-incurred by it not exceeding the con- 
sideration received by the corporation for the share, 


Para. (b) of the definition “flow-through share” in subsec. 66(15) amended by 1994, c. 
8, subsec. 5(18), applicable to shares issued pursuant to an agreement entered into after 
February 1986. Para. (b) formerly read: 


(b) to renounce, within that period or within 30 days thereafter, in prescribed 
form to the person in respect of the share, an amount in respect of the Canadian 
exploration expenses, Canadian development expenses or Canadian oil and gas 
property expenses so incurred by it not exceeding the consideration received by 
the corporation for the share, 
That portion of the definition “flow through share” preceding para. (a) amended by 
1994, c. 7, Sch. II (1991, c. 49), subsec. 38(10), to add “for consideration that does not 
include property to be exchanged or transferred by the person under the agreement in 
circumstances in which section 51, 85, 85.1, 86 or 87 applies”, applicable to shares 
issued pursuant to an agreement in writing entered into after July 13, 1990. 


Selected Cases: Esplen v. Canada, [1996] 1 C.T.C. 2044 (TCC) (Where loan 
repayment tied to price of shares, shares were prescribed shares), 


Regulations: 6202(1), (2) (prescribed share); 6202.1(1.1), (2.1) (prescribed right). 
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“foreign exploration and development expenses” incurred by a 
taxpayer means 


(a) any drilling or exploration expense, including any general 
geological or geophysical expense, incurred by the taxpayer af- 
ter 1971 on or in respect of exploring or drilling for petroleum or 
natural gas outside Canada, 


(b) any expense incurred by the taxpayer for the purpose of de- 
termining the existence, location, extent or quality of a mineral 
resource outside Canada, including any expense incurred in the 
course of 


(i) prospecting, 


(ii) carrying out geological, geophysical or geochemical 
surveys, 


(iii) drilling by rotary, diamond, percussion or other method, 
or 


(iv) trenching, digging test pits and preliminary sampling, 


(c) the cost to the taxpayer of any foreign resource property ac- 
quired by [the taxpayer], 


(d) subject to section 66.8, the taxpayer’s share of the foreign 
exploration and development expenses incurred after 1971 by a 
partnership in a fiscal period thereof, if at the end of that period 
the taxpayer was a member of the partnership, and 


(e) any annual payment made by the taxpayer for the preserva- 
tion of a foreign resource property, 


but does not include 


(f) any amount included at any time in the capital cost to the 
taxpayer of any depreciable property of a prescribed class, 


(g) an expenditure incurred at any time after the commencement 
of production from a foreign resource property of the taxpayer in 
order to evaluate the feasibility of a method of recovery of pe- 
troleum, natural gas or related hydrocarbons from the portion of 
a natural reservoir to which the foreign resource property relates, 


(h) an expenditure (other than a drilling expense) incurred at any 
time after the commencement of production from a foreign re- 
source property of the taxpayer in order to assist in the recovery 
of petroleum, natural gas or related hydrocarbons from the por- 
tion of a natural reservoir to which the foreign resource property 
relates, 


(i) an expenditure incurred at any time relating to the injection 
of any substance to assist in the recovery of petroleum, natural 
gas or related hydrocarbons from a natural reservoir, 


(j) an expenditure that is the cost, or any part of the cost, to the 
taxpayer of any depreciable property of a prescribed class that 
was acquired after December 21, 2000, 


(k) foreign resource expenses in respect of a country, or 


(1) an expenditure made after February 27, 2000 by the taxpayer 
unless the expenditure was made 


(i) pursuant to an agreement in writing made by the taxpayer 
before February 28, 2000, 


(ii) for the acquisition of foreign resource property by the 
taxpayer, or 


(iii) for the purpose of 


(A) enhancing the value of foreign resource property that 
the taxpayer owned at the time the expenditure was in- 
curred or that the taxpayer had a reasonable expectation 
of owning after that time, or 
(B) assisting in evaluating whether a foreign resource pro- 
perty is to be acquired by the taxpayer; 

Related Provisions: 66(4) — Deduction for FEDE; 66.7(2) — Deduction to succes- 


sor corporation; 80(8)(e) — Reduction of FEDE on debt forgiveness; 248(1) “foreign 
exploration and development expenses” — Definition applies to entire Act. 


History: Para. (b) of the definition “foreign exploration and development expenses” in 
subsec, 66(15) amended by 2001, c. 17, subsec. 44(14), applicable to expenses incurred 
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after December 21, 2000, other than expenses incurred pursuant to an agreement in 
writing made before December 22, 2000. Para. (b) formerly read: 
(b) any prospecting, exploration or development expense incurred by the tax- 
payer after 1971 in searching for minerals outside Canada, 
Paras. (j) to (1) added to the definition “foreign exploration and development expenses” 
in subsec. 66(15) by the said c. 17, subsec. 44(15), para. (j) applicable after 2000, para. 
(k) applicable to taxation years that begin after 2000, and para. (1) applicable after Feb- 
ruary 27, 2000. 
The words “but does not include” and paras. (f) to (i), added to the definition “foreign 
exploration and development expenses” in subsec. 66(15) by 1997, c. 25, subsec. 
13(27), applicable to taxation years that end after December 5, 1996. 
Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-273R2: Government assis- 
tance — general comments. 


“foreign resource property” of a taxpayer means any property 
that would be a Canadian resource property of the taxpayer if the 
definition “Canadian resource property” in this subsection were 
read as if the references therein to “in Canada” were read as refer- 
ences to “outside Canada”; 

Related Provisions: 18.1(1)“right to receive production” — FRP excluded from 
matchable expenditure rules; 66.7(2.3) — Successor corporation rules; 94.1(1)“invest- 
ment property”(i) [proposed] — FRP is subject to foreign investment entity rules ; 
248(1)“foreign resource property” — Definition applies to entire Act, and definition of 
FRP in respect of a country. 

Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-273R2: 
Government assistance — general comments. 


‘joint exploration corporation” means a principal-business corpo- 
ration that has not at any time since its incorporation had more than 
10 shareholders, not including any individual holding a share for 
the sole purpose of qualifying as a director, 

I.T. Application Rules: 29(8). 

Interpretation Bulletins: IT-400: Exploration and development expenses — mean- 


ing of principal-business corporation; IT-273R2: Government assistance — general 
comments. q 


Advance Tax Rulings: ATR-60: Joint exploration corporations. 


“oil or gas well [para. 66(15)(g.1)]” — [Repealed under former 
Act] 


“original owner” of a Canadian resource property or a foreign re- 
source property means a person 


(a) who owned the property and disposed of it to a corporation 


that acquired it in circumstances in which subsection 29(25) of | 
the Income Tax Application Rules or subsection 66.7(1), (2), © 


(2.3), (3), (4) or (5) applies, or would apply if the corporation 


had continued to own the property, to the corporation in respect | 


of the property, and 


(b) who would, but for subsection 66.7(12), (13), (13.1) or COs | 
as the case may be, be entitled in computing that person’s in- | 


come for a taxation year that ends after that person disposed of » 


the property to a deduction under section 29 of the Income Tax | 


Application Rules or subsection (2), (3) or (4), 66.1(2) or (3), 


66.2(2), 66.21(4) or 66.4(2) of this Act in respect of expenses | 


described in subparagraph 29(25)(c)(@) or (ai) of that Act, Cana- | 


dian exploration and development expenses, foreign resource 
pool expenses, Canadian exploration expenses, Canadian devel- 
opment expenses or Canadian oil and gas property expenses in- 


curred by the person before the person disposed of the property; | 


Related Provisions: 66.7(10.1) — Amalgamation — partnership property. 


History: The definition “original owner” in subsec. 66(15) amended by 2001, c. We 
subsec. 44(11), applicable to taxation years that begin after 2000. The definition for- 
merly read: 


“original owner” of a Canadian resource property or a foreign resource property 
means a person 


(a) who owned the property and disposed of it to a corporation that acquired 
it in circumstances in which subsection 29(25) of the Income Tax Applica- 
tion Rules or subsection 66.7(1), (2), (3), (4) or (5) applies, or would apply if 
the corporation had continued to own the property, to the corporation in re- 
spect of the property, and 


(b) who would, but for subsection 66.7(12), (13) or (17), as the case may be, 
be entitled in computing that person’s income for a taxation year ending af- 
ter that person disposed of the property to a deduction under section 29 of 
the Income Tax Application Rules or subsection (2), (3) or (4), 66.1(2) or (3), 
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66.2(2) or 66.4(2) of this Act in respect of expenses described in subpara- 
graph 29(25)(c)(i) or (ii) of that Act, Canadian exploration and development 
expenses, foreign exploration and development expenses, Canadian explora- 
tion expenses, Canadian development expenses or Canadian oil and gas pro- 
perty expenses incurred by the person before the person disposed of the 
property; 


“outlay” made before a particular time by a taxpayer, has the 
meaning assigned to the expression “expense” by this subsection; 


Interpretation Bulletins: IT-273R2: Government assistance — general comments; 
IT-503: Exploration and development shares (archived). 


“predecessor owner”’ of a Canadian resource property or a foreign 
resource property means a corporation 


(a) that acquired the property in circumstances in which subsec- 
tion 29(25) of the Income Tax Application Rules or subsection 
66.7(1), (2), (2.3), (3), (4) or (5) applies, or would apply if the 
corporation had continued to own the property, to the corpora- 
tion in respect of the property, 


(b) that disposed of the property to another corporation that ac- 
quired it in circumstances in which subsection 29(25) of the In- 
come Tax Application Rules or subsection 66.7(1), (2), (2.3), (3), 
(4) or (5) applies, or would apply if the other corporation had 
continued to own the property, to the other corporation in re- 
spect of the property, and 


(c) that would, but for subsection 66.7(14), (15), (15.1) or (17), 
as the case may be, be entitled in computing its income for a 
taxation year ending after it disposed of the property to a deduc- 
tion under subsection 29(25) of the Income Tax Application 
Rules or subsection 66.7(1), (2), (2.3), (3), (4) or (5) in respect 
of expenses incurred by an original owner of the property; 
History: The definition “predecessor owner” in subsec. 66(15) amended by 2001, c. 


17, subsec. 44(11), applicable to taxation years that begin after 2000. The definition 
formerly read: 
“predecessor owner” of a Canadian resource property or a foreign resource pro- 
perty means a corporation 
(a) that acquired the property in circumstances in which subsection 29(25) of 
the Income Tax Application Rules or subsection 66.7(1), (2), (3), (4) or (5) 
applies, or would apply if the corporation had continued to own the property, 
to the corporation in respect of the property, 


(b) that disposed of the property to another corporation that acquired it in 
circumstances in which subsection 29(25) of the Income Tax Application 
Rules or subsection 66.7(1), (2), (3), (4) or (5) applies, or would apply if the 
other corporation had continued to own the property, to the other corporation 
in respect of the property, and 


(c) that would, but for subsection 66.7(14), (15) or (17), as the case may be, 
be entitled in computing its income for a taxation year ending after it dis- 
posed of the property to a deduction under subsection 29(25) of the Income 
Tax Application Rules or subsection 66.7(1), (2), (3), (4) or (5) in respect of 
expenses incurred by an original owner of the property; 


“principal-business corporation” means a corporation the princi- 
pal business of which is any of, or a combination of, 


(a) the production, refining or marketing of petroleum, petro- 
leum products or natural gas, 


(a.1) exploring or drilling for petroleum or natural gas, 
(b) mining or exploring for minerals, 


(c) the processing of mineral ores for the purpose of recovering 
metals or minerals from the ores, 


(d) the processing or marketing of metals or minerals that were 
recovered from mineral ores and that include metals or minerals 
recovered from mineral ores processed by the corporation, 


(e) the fabrication of metals, 
(f) the operation of a pipeline for the transmission of oil or gas, 


(f.1) the production or marketing of calcium chloride, gypsum, 
kaolin, sodium chloride or potash, 

(g) the manufacturing of products, where the manufacturing in- 
volves the processing of calcium chloride, gypsum, kaolin, so- 
dium chloride or potash, 

(h) the generation of energy using property described in Class 
43.1 of Schedule II to the Income Tax Regulations, and 


(i) the development of projects for which it is reasonable to ex- 
pect that at least 50% of the capital cost of the depreciable pro- 
perty to be used in each project would be the capital cost of pro- 
perty described in Class 43.1 of Schedule II to the Income Tax 
Regulations, 


or a corporation all or substantially all of the assets of which are 
shares of the capital stock or indebtedness of one or more principal- 
business corporations that are related to the corporation (otherwise 
than because of a right referred to in paragraph 251(5)(b)); 
Related Provisions: 66(2) — Expenses of special products corporations; 66.1(2) — 
Deduction for principal-business corporation; 66.1(3) — Deduction for corporation that 
is a principal-business corporation solely under paras. (h) and (i); 115(4) — Non-resi- 
dent’s income from Canadian resource property. See also at end of s. 66. 


History: Paras. (h) and (i) added to the definition “principal-business corporation” in 
subsec. 66(15) by 1997, c. 25, subsec. 13(28), applicable after December 5, 1996. 


The definition “principal-business corporation” in subsec. 66(15) substituted by 1994, 
c, 21, s. 28, applicable to 1993 et seq., except that 


(a) a corporation may elect that the amended definition not apply to its 1993 to 
1996 taxation years by so notifying the Minister of National Revenue in writing by 
December 31, 1994; and 


(b) it does not apply to transactions and events that occur before the 1993 taxation 
year. 


The definition “principal-business corporation” formerly read: 
“principal-business corporation” means a corporation whose principal business is 


(a) production, refining or marketing of petroleum, petroleum products or 
natural gas, or exploring or drilling for petroleum or natural gas, 


(b) mining or exploring for minerals, 
(c) processing mineral ores for the purpose of recovering metals therefrom, 
(d) a combination of 
(i) processing mineral ores for the purpose of recovering metals there- 
from, and 
(il) processing metals recovered from the ores so processed, 
(e) fabricating metals, 
(f) operating a pipeline for the transmission of oil or natural gas, or 
(g) production or marketing of sodium chloride or potash, or whose business 


includes manufacturing products the manufacturing of which involves 
processing sodium chloride or potash, 


or a corporation all or substantially all of the assets of which are shares of the 
capital stock of one or more other corporations that are related to the corporation 
(otherwise than by reason of a right referred to in paragraph 251(5)(b)) and 
whose principal business is described in any of paragraphs (a) to (g); 


Interpretation Bulletins: IT-273R2: Government assistance — general comments; 
IT-400: Exploration and development expenses — meaning of principal-business 
corporation. 


Advance Tax Rulings: ATR-60: Joint exploration corporations. 


“production” from a Canadian resource property or a foreign re- 
source property means 


(a) petroleum, natural gas and related hydrocarbons produced 
from the property, 


(b) heavy crude oil produced from the property processed to any 
stage that is not beyond the crude oil stage or its equivalent, 


(c) ore (other than iron ore or tar sands) produced from the pro- 
perty processed to any stage that is not beyond the prime metal 
stage or its equivalent, 


(d) iron ore produced from the property processed to any stage 
that is not beyond the pellet stage or its equivalent, 


(e) tar sands produced from the property processed to any stage 
that is not beyond the crude oil stage or its equivalent, and 


(f) any rental or royalty from the property computed by refer- 
ence to the amount or value of the production of petroleum, nat- 
ural gas or related hydrocarbons or ore; 


“reserve amount” of a corporation for a taxation year in respect of 
an original owner or predecessor owner of a Canadian resource pro- 
perty means the amount determined by the formula 


A-B 
where 
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A is the total of all amounts that are 


(a) required by subsection 59(2) to be included in computing 
the corporation’s income for the year, and 


(b) in respect of a reserve, deducted in computing the income 
of the original owner or predecessor owner and deemed by 
paragraph 87(2)(g) or by virtue of that paragraph and para- 
graph 88(1)(e.2) to have been deducted by the corporation as 


a reserve in computing its income for a preceding taxation 
year, and 


Bis the total of amounts deducted in computing the corporation’s 
income for the year by virtue of subsection 64(1), (1.1) or (1.2)5 
in respect of dispositions by the original owner or predecessor 
owner, as the case may be; 

Related Provisions: 257 — Formula cannot calculate to less than zero. 


“selling instrument” in respect of flow-through shares means a 
prospectus, registration statement, offering memorandum, term 
sheet or other similar document that describes the terms of the offer 
(including the price and number of shares) pursuant to which a cor- 
poration offers to issue flow-through shares; 


“shareholder corporation” of a joint exploration corporation 
means a corporation that for the period in respect of which the ex- 
pression is being applied 

(a) was a shareholder of the joint exploration corporation, and 


(b) made a payment or loan to the joint exploration corporation 
in respect of Canadian exploration and development expenses, a 
Canadian exploration expense, a Canadian development expense 
or a Canadian oil and gas property expense incurred or to be 
incurred by the joint exploration corporation. 

Advance Tax Rulings: ATR-60: Joint exploration corporations. 


“specified foreign exploration and development expense” of a 
taxpayer in respect of a country (other than Canada) means an 
amount that is included in the taxpayer’s foreign exploration and 
development expenses and that 1s 


(a) a drilling or exploration expense, including any general geo- 
logical or geophysical expense, incurred by the taxpayer on or in 
respect of exploring or drilling for petroleum or natural gas in 
that country, 


(a.1) an expense incurred by the taxpayer after December 21, 
2000 (otherwise than pursuant to an agreement in writing made 
before December 22, 2000) for the purpose of determining the 
existence, location, extent or quality of a mineral resource in that 
country, including any expense incurred in the course of 


(i) prospecting, 
(ii) carrying out geological, geophysical or geochemical 
surveys, 


(iii) drilling by rotary, diamond, percussion or other methods, 
or 


(iv) trenching, digging test pits and preliminary sampling, 
(b) a prospecting, exploration or development expense incurred 
by the taxpayer before December 22, 2000 (or after December 


21, 2000 pursuant to an agreement in writing made before De- 
cember 22, 2000) in searching for minerals in that country, 


(c) the cost to the taxpayer of the taxpayer’s foreign resource 
property in respect of that country, 


(d) an annual payment made by the taxpayer in a taxation year 
of the taxpayer for the preservation of a foreign resource pro- 
perty in respect of that country, 


(e) an amount deemed by subsection 21(2) or (4) to be a foreign 
exploration and development expense incurred by the taxpayer, 
to the extent that it can reasonably be considered to relate to an 
amount that, without reference to this paragraph and paragraph 
(f), would be a specified foreign exploration and development 
expense in respect of that country, or 


Sice., those subsecs. of R.S.C. 1952, c. 148, as amended. 
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(f) subject to section 66.8, the taxpayer’s share of the specified 
foreign exploration and development expenses of a partnership 
incurred in respect of that country in a fiscal period of the part- 
nership if, at the end of that period, the taxpayer was a member 
of the partnership. 
Related Provisions: 66(4.1), (4.2) — Country-by-country allocation of specified 
FEDE: 248(1)“foreign resource property” — Meaning of foreign resource property in 
respect of a country. 


History: The definition “specified foreign exploration and development expense” ad- 
ded to subsec. 66(15) by 2001, c. 17, subsec. 44(16), applicable after 1994. 


(15.1) Other definitions — The definitions in subsections 
66.1(6), 66.2(5), 66.21(1), 66.4(5) and 66.5(2) apply in this section. 
History: Subsec. 66(15.1) amended by 2001, c. 17, subsec. 44(17), applicable after 
2000. Subsec. 66(15.1) formerly read: 
(15.1) Application of subsecs. 66.1(6), 66.2(5), 66.4(5) and 66.5(2) — The 
definitions in subsections 66.1(6), 66.2(5), 66.4(5) and 66.5(2) apply to this 
section. 
Origin of subsec. 66(15.1): R.S.C. 1985, c. | (Sth Supp.). Formerly contained in the 
opening words to 66.1(6), 66.2(5), 66.4(5) and 66.5(2). 


(16) Partnerships — For the purposes of subsections (12.6) to 
(12.73), the definitions “assistance” and “flow-through share” in 
subsection (15) and subsections (18), (19) and 66.3(3) and (4), a 
partnership is deemed to be a person and its taxation year is deemed 
to be its fiscal period. 

History: Subsec. 66(16) amended by 1997, c. 25, subsec. 13(29), applicable to fiscal 
periods that end after 1995. Subsec. (16) formerly read: 


(16) For the purposes of subsections (12.6) to (12.66), the definitions “assis- 
tance” and “flow-through share” in subsection (15) and subsections (18), (19) 
and 66.3(3) and (4), a partnership shall be deemed to be a person and its taxation 
year shall be deemed to be its fiscal period. 


Subsec. 66(16) amended to add reference to subsecs. (18) and (19) by 1994, c. 7, Sch. 
II (1991, c. 49), subsec. 38(11), applicable to fiscal periods ending after February 1986. 


(17) Non-arm’s length partnerships — For the purpose of par- 
agraph (12.66)(d), a partnership and a corporation are, at all times 
in a calendar year, 


(a) deemed not to deal with each other at arm’s length, if 


(i) an expense is deemed by subsection (12.61) to be incurred 
by the partnership, 


(ii) the expense would, if this Act were read without refer- 


ence to paragraph (12.61)(b), be incurred in the calendar year | 


by the corporation, and 
(iii) a share of the expense is included, because of paragraph 


(h) of the definition “Canadian exploration expense” in sub- — 


section 66.1(6), in the Canadian exploration expense of the 
corporation or of a member of the partnership with whom the 


corporation, at any time in that calendar year, does not deal 


at arm’s length; and 


(b) deemed to deal with each other at arm’s length, in any other 
case. 


History: Subsec. 66(17) amended by 2003, ¢. 28, subsec. 4(4), applicable to expenses 
incurred after 1996, other than expenses incurred in January or February 1997 in re- 
spect of an agreement that was made in 1995. The subsec. formerly read: 


(17) Where an expense would, but for paragraph (12.61)(b), be incurred during 
the first 60 days of a calendar year by a corporation and the expense is deemed 
by subsection (12.61) to be incurred by a partnership, the partnership and the 
corporation shall be deemed not to deal with each other at arm’s length through- 
out that period for the purposes of paragraph (12.66)(d) only where a share of the 
expense of the partnership is included because of paragraph (h) of the definition 
“Canadian exploration expense” in subsection 66.1(6) in the Canadian explora- 
tion expense of the corporation or a member of the partnership with whom the 
corporation does not deal at arm’s length at any time during that period. 


Subsec. 66(17) amended by 1994, c. 7, Sch. Il (1991, c. 49), subsec, 38(11), applicable 
to fiscal periods ending after February 1986. Subsec. 66(17) formerly read: 


(17) For the purpose of paragraph (12.66)(d), where an expense incurred during 
a period by a corporation that is, but for this subsection, deemed by subsection 
(12.61) to be incurred by a partnership is attributable directly or indirectly to a 
member of the partnership who does not deal with the corporation at arm’s 
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length, the partnership and the corporation shall be deemed not to deal with each 
other at arm’s length during the period. 


(18) Members of partnerships — For the purposes of this sec- 
tion, subsection 21(2), sections 59.1 and 66.1 to 66.7, paragraph (d) 
of the definition “investment expense” in subsection 110.6(1) and 
the descriptions of C and D in subsection 211.91(1), where a per- 
son’s share of an outlay or expense made or incurred by a partner- 
ship in a fiscal period of the partnership is included in respect of the 
person under paragraph (d) of the definition “foreign exploration 
and development expenses” in subsection (15), paragraph (h) of the 
definition “Canadian exploration expense” in subsection 66.1(6), 
paragraph (f) of the definition “Canadian development expense” in 
subsection 66.2(5), paragraph (e) of the definition “foreign resource 
expense” in subsection 66.21(1) or paragraph (b) of the definition 
“Canadian oil and gas property expense” in subsection 66.4(5), the 
portion of the outlay or expense so included is deemed, except for 
the purposes of applying the definitions “foreign exploration and 
development expenses”, “Canadian exploration expense”, “Cana- 
dian development expense”, “foreign resource expense” and “Cana- 
dian oil and gas property expense” in respect of the person, to be 
made or incurred by the person at the end of that fiscal period. 
Related Provisions: 6(16) — Partnership deemed to be a person; 66.1(7) — Cana- 
dian exploration expense — share of partner; 66.2(6) — Canadian development ex- 
pense — share of partner; 66.4(6) — Canadian oil and gas property expense — share 
of partner; 96(1)(d) — Partnerships —no deduction at partnership level; 127(9)‘in- 
vestment tax credit”(a.2), 127(9)“flow-through mining expenditure” — Investment tax 
credit. 


History: Subsec. 66(18) amended by 2001, c. 17, subsec. 44(18), applicable to fiscal 
periods that begin after 2000. Subsec. 66(18) formerly read: 


(18) For the purposes of this section, subsection 21(2), sections 59,1 and 66.1 to 
66.7, paragraph (d) of the definition “investment expense” in subsection 110.6(1) 
and the descriptions of C and D in subsection 211.91(1), where a person’s share 
of an outlay or expense made or incurred by a partnership in a fiscal period of 
the partnership is included in respect of the person under paragraph (d) of the 
definition “foreign exploration and development expenses” in subsection (15), 
paragraph (h) of the definition “Canadian exploration expense” in subsection 
66.1(6), paragraph (f) of the definition “Canadian development expense” in sub- 
section 66.2(5) or paragraph (b) of the definition “Canadian oil and gas property 
expense” in subsection 66.4(5), the portion of the outlay or expense so included 
is deemed, except for the purposes of applying the definitions “foreign explora- 
tion and development expenses”, “Canadian exploration expense”, “Canadian 
development expense” and “Canadian oil and gas property expense” in respect of 
the person, to be made or incurred by the person at the end of that fiscal period. 


Subsec. 66(18) amended by 1997, c. 25, subsec. 13(30), applicable to fiscal periods that 
end after 1996. Subsec. (18) formerly read: 


(18) For the purposes of this section, subsection 21(2), sections 59.1 and 66.1 to 
66.7 and paragraph (d) of the definition “investment expense” in subsection 
110.6(1), where a person’s share of an outlay or expense incurred by a partner- 
ship in a fiscal period thereof is included in respect of the person under para- 
graph (d) of the definition “foreign exploration and development expenses” in 
subsection (15), paragraph (h) of the definition “Canadian exploration expense” 
in subsection 66.1(6), paragraph (f) of the definition “Canadian development ex- 
pense” in subsection 66.2(5) or paragraph (b) of the definition “Canadian oil and 
gas property expense” in subsection 66.4(5), the portion of the outlay or expense 
so included shall be deemed, except for the purposes of applying the definitions 
“foreign exploration and development expenses”, “Canadian exploration ex- 
pense”, “Canadian development expense” and “Canadian oil and gas property 
expense” in respect of the person, to be made or incurred by the person at the 
end of that fiscal period. 


Subsec. 66(18) added by 1991, c.49, subsec. 38(12) applicable to fiscal periods ending 
after February 1986. 


(19) Renunciation by corporate partner, etc. — A corpora- 
tion is not entitled to renounce under subsection (12.6), (12.601) or 
(12.62) to a person a specified amount in respect of the corporation 
where the corporation would not be entitled to so renounce the 
specified amount if 


(a) the expression “end of that fiscal period” in subsection (18) 
were read as “time the outlay or expense was made or incurred 
by the partnership”; and 


(b) the expression “on the effective date of the renunciation” in 
each of paragraphs (12.61)(a) and (12.63)(a) were read as “at the 
earliest time that any part of such expense was incurred by the 
corporation”. 
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Related Provisions: 66(16) — Partnership deemed to be a person; 66(20) — Mean- 
ing of “specified amount”. 

History: Subsec. 66(19) amended by 1997, c. 25, subsec. 13(31), applicable to renun- 
ciations made after 1998. Subsec. (19) formerly read: 


(19) Renunciation by member of partnership, etc. — Notwithstanding sub- 
sections (12.6), (12.601), (12.62) and (12.64), where at any time a corporation 
(a) would, but for this subsection; be entitled to renounce under subsection 
(12.6), (12.601), (12.62) or (12.64) to another person 
(i) all or part of the corporation’s share of an outlay or expense made or 
incurred by a partnership of which the corporation is a member or for- 
mer member at that time, or 
(ii) all or part of an amount renounced to the corporation under subsec- 
tion (12.6), (12.601), (12.62) or (12.64), and 
(b) would not be entitled to so renounce the amount described in subpara- 
graph (a)(i) or (ii) to the other person if 
(i) the expression “end of that fiscal period” in subsection (18) were 
read as “time the outlay or expense was made or incurred by the partner- 
ship”, and 
(ii) the expression “on the effective date of the renunciation” in each of 
paragraphs (12.61)(a), (12.63)(a) and (12.65)(a) were read as “at the ear- 
liest time that any part of such expense was. incurred by the 
corporation”, 
the corporation is not entitled to renounce that amount under subsection (12.6), 
(12.601), (12.62) or (12.64), as the case may be, at that time to the other person. 
Subsec. 66(19) amended by 1994, c. 8, subsec. 5(19), applicable to renunciations of 
outlays or expenses made or incurred after December 2, 1992. Subsec. (19) formerly 
read: 
(19) Notwithstanding subsections (12.6), (12.62) and (12.64), where at any time 
a corporation 


(a) would, but for this subsection, be entitled to renounce 
(i) all or part of its share of an outlay or expense made or incurred by a 
partnership of which the corporation is:a member or former member at 
that time, or 
(ii) all or part of an amount renounced to the corporation under subsec- 
tion (12.6), (12.62) or (12.64), 

under subsection (12.6), (12.62) or (12.64) to another person, and 

(b) would, if 
(1) the expression “end of that fiscal period” in subsection (18) were 
read as “time the outlay or expense was made or incurred by the partner- 
ship”, and 


(ii) the expression “on the effective date of the renunciation” in each of 
paragraphs (12.61)(a), (12.63)(a) and (12.65)(a) were read as “at the ear- 
lest time that any part of such expense was incurred by the 
corporation”’, 
- not be entitled to so renounce the amount described in subparagraph (a)(i) or 
(ii) to the other person, 
the corporation is not entitled to renounce that amount under subsection (12.6), 
(12.62) or (12.64), as the case may be, at that time to the other person. 


Subsec. 66(19) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 38(12) applicable to 
renunciations of outlays or expenses made or incurred after July 13, 1990, other than 
such outlays or expenses made or incurred pursuant to an agreement in writing entered 
into before July 14, 1990. 


(20) Specified amount — For the purpose of subsection (19), a 
specified amount in respect of a corporation is an amount that 
represents 


(a) all or part of the corporation’s share of an outlay or expense 
made or incurred by a partnership of which the corporation is a 
member or former member; or 


(b) all or part of an amount renounced to the corporation under 
subsection (12.6), (12.601) or (12.62). 


History: Subsec. 66(20) added by 1997, c. 25, subsec. 13(31), applicable to renuncia- 
tions made after 1998. 

Related Provisions [s. 66]: 35(1)(e)— Prospectors and grubstakers; 66.1(6), 
66.2(5), 66.4(5) — Definitions; 66.7 — Successor rules; 66.8(1) — Resource expenses 
of limited partner; 87(1.2) — Amalgamations — new corporation deemed continuation 
of predecessor; 88(1.5) — Winding-up — parent deemed continuation of subsidiary; 
127.52(1)(e) — Addition to adjusted taxable income for minimum tax purposes; 209 — 
Tax on carved-out income. 


Definitions [s. 66]: “acquired” — 256(7)-(9); “adjusted cost base” —54, 248(1); 


“adjusted cumulative Canadian development expense” — 66(14.3); “affiliated” — 
66(11.5), 251.1; “agreed portion’ — 66(15); “amount” — 248(1); “arm’s length” — 
66(17), 251(1); - “assessment”? — 248(1); “assistance” — 66(15), 79(4), 125.4(5), 


248(16), (16.1), (18). (18.1); “associated” — 256: “beneficially interested” — 248(25); 
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“business” — 248(1); ‘calendar year” — Interpretation Act 37(1)(a); “Canada” — 255, 
Interpretation Act 8(2.1), (2.2): “Canadian corporation” — 89(1), 248(1); “Canadian 
development expense” — 66.2(5), 248(1); “Canadian exploration and development ex- 
penses” — 66(15), 248(1); “Canadian exploration expense” — 66.1(6), 248(1); “Cana- 
dian oil and gas property expense’ — 66.4(5), 248(1); “Canadian resource pro- 
perty’’ — 66(15), 248(1); “capital gain’ — 39(1), 248(1); “capital property” — 54, 
248(1); “control” — 256(6)-(9); “corporation” — 248(1), Interpretation Act 35(1); 
“cumulative Canadian development expense” — 66( 15.1), 66.2(5); “cumulative Cana- 
dian exploration expense” — 66(15.1), 66.1(6); “cumulative Canadian oil and gas pro- 
perty expense” — 66(15.1), 66.4; “cumulative foreign resource expense” — 66.21(1); 
“eymulative offset account’ — 66(15.1), 66.5(2); “depreciable property” — 13(21), 
248(1); “disposition” — 54, 66.4(5), 248(1); “drilling or exploration expense’, “eX- 
pense” — 66(15); “fiscal period” — 66(16), 249(2), 249.1; “flow-through share” — 
66(15); “foreign exploration and development expenses” — 66(15), 248(1); “foreign 
resource expense” — 66.21(1), 248(1); “foreign resource pool expense” — 248(1); 
“foreign resource property” — 66(15), 248(1); “global foreign resource limit” — 
66.21(1); “Her Majesty” — Interpretation Act 35(1); “immovable” — Quebec Civil 
Code art. 900-907; “individual” — 248(1); “in respect of that country” — 248(1)“for- 
eign resource property”; “joint exploration corporation” — 66(15); “majority interest 
partner”, “mineral”, “mineral resource”, “Minister”, “oil or gas well” — 248(1); “origi- 
nal owner”, “outlay” — 66(15); “person” — 66(16), 248(1); “predecessor owner” — 
66(15); “prescribed” — 248(1); “principal-business corporation”, “production” — 
66(15); “prohibited relationship” — 66(12.671); “property” — 248(1); “real right in an 
immovable” — 248(4.1); “related” — 66(11.5), 251(2); “reserve amount” — 66(15); 
“resident in Canada” — 94(3)(a)(viii), 250; “restricted expense” — 66(15.1), 66.1(6); 
“selling instrument” — 66(15); “share”, “shareholder” — 248(1); “shareholder corpo- 
ration” — 66(15); “specified amount” — 66(20); “specified foreign exploration and de- 
velopment expense” — 66(15); “specified purpose” — 66(15.1). 66.1(6); “tar 
sands” — 248(1); “taxable capital amount” — 66(12.6011); “taxable capital employed 
in Canada” — 66(12.6012); “taxation year” — 66(16), 249; “taxpayer” — 248(1); 
“writing” — Interpretation Act 35(1). 


1.T. Application Rules [s. 66]: 29, 30. 


66.1 [Canadian exploration expenses] — (1) Amount to be 
included in income — There shall be included in computing the 
amount referred to in paragraph 59(3.2)(b) in respect of a taxpayer 
for a taxation year the amount, if any, by which 


(a) the total of all amounts referred to in the descriptions of F to 
M in the definition “cumulative Canadian exploration expense” 
in subsection (6) that are deducted in computing the taxpayer’s 
cumulative Canadian exploration expense at the end of the year 


exceeds the total of 


(b) all amounts referred to in the descriptions of A to E.1 in the 
definition “cumulative Canadian exploration expense” in sub- 
section (6) that are included in computing the taxpayer’s cumu- 
lative Canadian exploration expense at the end of the year, and 


(c) the total determined under subparagraph 66.7(12.1)(a)() in 
respect of the taxpayer for the year. 


Related Provisions: 59(3.2)(b) — Income inclusion; 66.7(1) — Successor of Cana- 
dian exploration and development expenses; 87(1.3) — Amalgamations — shareholder 
corporation. See also at end of s. 66.1. 


History: Subsec. 66.1(1) substituted by 1994, c. 7, Sch. If (1991, c. 49), subsec. 39(1), 
applicable to taxation years ending after February 17, 1987, except that with respect to 
such taxation years beginning before February 18, 1987, the reference to “E.1” in para. 
(b) shall be read as “D”. Subsec. (1) formerly read: 


66.1 (1) A taxpayer shall include, in computing the amount referred to in para- 
graph 59(3.2)(b), the amount, if any, by which 


(a) the total of all amounts referred to in the descriptions of F to M in the 
definition “‘ctimulative Canadian exploration expense” in subsection (6) that 
would be taken into account in computing the taxpayer’s cumulative Cana- 
dian exploration expense at the end of the year 


exceeds 


(b) the total of all amounts referred to in the descriptions of A to D in the 
definition referred to in paragraph (a) that would be taken into account in 
computing the taxpayer’s cumulative Canadian exploration expense at the 
end of the year. 


(2) Deduction for certain principal-business corpora- 
tions — In computing the income for a taxation year of a princi- 
pal-business corporation (other than a corporation that would not be 
a principal-business corporation if the definition “principal-business 
corporation” in subsection 66(15) were read without reference to 
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paragraphs (h) and (i) of that definition), there may be deducted any 
amount that the corporation claims not exceeding the lesser of 
(a) the total of 


(i) the amount, if any, by which its cumulative Canadian ex- 
ploration expense at the end of the year exceeds the amount, 
if any, designated by it for the year under subsection 
66(14.1), and 


(ii) the amount, if any, by which 


(A) the total determined under subparagraph 
66.7(12.1)(a)(i) in respect of the corporation for the year 
exceeds 


(B) the amount that would be determined under subsec- 
tion (1) in respect of the corporation for the year, if that 
subsection were read without reference to paragraph (c) 
thereof, and 


(b) the amount, if any, by which 


(i) the amount that would be its income for the year if no 
deduction (other than a prescribed deduction) were allowed 
under this subsection or section 65 


exceeds 


(ii) the total of all amounts each of which is an amount de- 
ducted by the corporation under section 112 or 113 in com- 
puting its taxable income for the year. 
Related Provisions: 20(1)(hh) — Repayments of inducements, etc.; 65 — Allow- 
ance for oil or gas well, mine or timber limit, 66 — Exploration and development ex- 
penses; 66.1(3) — Deduction for other taxpayers, 66.7(1) — Successor of Canadian 
exploration and development expenses, 127.52(1)(e) — Add-back of deduction for 
minimum tax purposes; 209 — Tax on carved-out income. See also at end of s. 66.1. 


History: The opening words of subsec. 66.1(2) amended by 1997, c. 25, subsec. 14(1), 
applicable to taxation years that end after December 5, 1996. The opening words for- 
merly read: 


(2) Deduction for principal-business corporation — In computing the income 
of a principal-business corporation for a taxation year, there may be deducted 
any amount that the corporation claims not exceeding the lesser of 


Subsec. 66.1(2) amended by 1994, c. 8, subsec. 6(1), applicable to taxation years end- 
ing after December 2. 1992. Subsec. (2) formerly read: 


(2) In computing its income for a taxation year, a taxpayer that is a principal- 
business corporation 


(a) shall deduct an amount equal to the lesser of 


(i) the amount, if any by which its cumulative Canadian exploration ex- 
pense at the end of the year exceeds the amount, if any, designated by it 
for the year under subsection 66(14.1), and 


(ii) its income for the year (computed without reference to subsection 
59(3.3)) if no deduction (other than a prescribed deduction) were al- 
lowed under this subsection or section 65 minus the deductions allowed 
for the year by sections 112 and 113; and 


(b) may deduct such amount as it claims not exceeding the total of 
(i) the lesser of 
(A) the amount, if any, by which 


(1) the total determined under subparagraph 66.7(12.1)(a)(i) in 
respect of the taxpayer for the year 


exceeds 
(Il) the amount that would, but for paragraph (1)(c), be the 
amount determined under subsection (1) in respect of the tax- 
payer for the year, and 

(B) the amount, if any, by which 
(L) the amount, if any, determined under subparagraph (a)(ii) in 
respect of the taxpayer for the year 

exceeds 
(II) the amount, if any, deducted under paragraph (a) by the tax- 
payer for the year, and 

(ii) the least of 

(A) the total of amounts included under subsection 59(3.3) in com- 

puting its income for the year, 

(B) the total of 
(1) the amount, if any, by which the amount determined under 
subparagraph (a)(i) in respect of the taxpayer for the year ex- 
ceeds the amount determined under subparagraph (a)(ii) in re- 
spect of the taxpayer for the year, and 
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(IT) the amount, if any, by which the amount determined under 
clause (i)(A) in respect of the taxpayer for the year exceeds the 
amount determined under clause (i)(B) in respect of the tax- 
payer for the year, and 


(C) the amount that would be determined under subparagraph (a)(ii) 
in respect of the taxpayer for the year if that subparagraph were read 
without reference to the expression “(computed without reference to 
subsection 59(3.3))”. 


Para. 66.1(2)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 39(2), applica- 
ble to taxation years ending after February 17, 1987. Para. (b) formerly read: 
(b) may deduct such amount as it may claim not exceeding the least of 
(i) the total of amounts required to be included in computing its income for 
the year by virtue of subsection 59(3.3), 
(ii) the amount, if any, by which the amount described in subparagraph (a)(i) 
exceeds the amount described in subparagraph (a)(ii), and 


(iii) the amount that would be determined under subparagraph (a)(ii) if that 
subparagraph were read without reference to “(computed without reference 
to subsection 59(3.3))”. 

Regulations: 1213 (prescribed deduction). 

Interpretation Bulletins: IT-400: Exploration and development expenses — mean- 

ing of principal-business corporation. 


Advance Tax Rulings: ATR-S9: Financing exploration and development through 
limited partnerships. 


(3) Expenses of other taxpayer — In computing the income for 
a taxation year of a taxpayer that is not a principal-business corpo- 
ration, or that is a corporation that would not be a principal-business 
corporation if the definition “principal-business corporation” in 
subsection 66(15) were read without reference to paragraphs (h) 
and (i) of that definition, there may be deducted such amount as the 
taxpayer claims not exceeding the total of 


(a) the amount, if any, by which the taxpayer’s cumulative Ca- 
nadian exploration expense at the end of the year exceeds the 
amount, if any, designated by the taxpayer for the year under 
subsection 66(14.1), and 


(b) the amount, if any, by which 


(i) the total determined under subparagraph 66.7(12.1)(a)(i) 
in respect of the taxpayer for the year 


exceeds 


(ii) the amount that would, but for paragraph (1)(c), be the 
amount determined under subsection (1) in respect of the tax- 
payer for the year. 
Related Provisions: 66.1(2)— Deduction for principal-business corporation; 
110.6(1)“investment expense”(d) — effect of claim under 66.1(3) on capital gains ex- 
emption; 127.52(1)(e) — Add-back of deduction for minimum tax purposes. See also 
at end of s. 66.1. 
History: The opening words of subsec. 66.1(3) amended by 1997, c. 25, subsec. 14(2), 
applicable to taxation years that end after December 5, 1996. The opening words for- 
merly read: 
(3) In computing the income of a taxpayer (other than a principal-business cor- 
poration) for a taxation year, there may be deducted such amount as the taxpayer 
claims not exceeding the total of 
Subsec. 66.1(3) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 39(3), applica- 
ble to taxation years ending after February 17, 1987. Subsec. (3) formerly read: 


(3) A taxpayer other than a principal-business corporation may deduct, in com- 
puting the taxpayer’s income for a taxation year, such amount as the taxpayer 
may claim not exceeding the amount, if any, by which the taxpayer’s cumulative 
Canadian exploration expense at the end of the year exceeds the amount, if any, 
designated by the taxpayer for the year under subsection 66(14.1). 
Advance Tax Rulings: ATR-59: Financing exploration and development through 
limited partnerships. 


(4), (5) [Repealed under former Act] 
(6) Definitions — In this section, 


“Canadian exploration expense” of a taxpayer means any expense 
incurred after May 6, 1974 that is 
(a) any expense including a geological, geophysical or geochem- 
ical expense incurred by the taxpayer (other than an expense in- 
curred in drilling or completing an oil or gas well or in building 
a temporary access road to, or preparing a site in respect of, any 
such well) for the purpose of determining the existence, loca- 
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tion, extent or quality of an accumulation of petroleum or natu- 
ral gas (other than a mineral resource) in Canada, 


(b) any expense (other than an expense incurred in drilling or 
completing an oil or gas well or in building a temporary access 
road to, or preparing a site in respect of, any such well) incurred 
by the taxpayer after March, 1985 for the purpose of bringing a 
natural accumulation of petroleum or natural gas (other than a 
mineral resource) in Canada into production and incurred prior 
to the commencement of the production (other than the produc- 
tion from an oil or gas well) in reasonable commercial quantities 
from such accumulation, including 


(1) clearing, removing overburden and stripping, and 


(i) sinking a shaft or constructing an adit or other under- 
ground entry, 


(c) any expense incurred before April, 1987 in drilling or com- 
pleting an oil or gas well in Canada or in building a temporary 
access road to, or preparing a site in respect of, any such well, 


(i) incurred by the taxpayer in the year, or 


(ii) incurred by the taxpayer in any previous year and in- 
cluded by the taxpayer in computing the taxpayer’s Canadian 
development expense for a previous taxation year, 


if, within six months after the end of the year, the drilling of the 
well is completed and 


(iil) it is determined that the well is the first well capable of 
production in commercial quantities from an accumulation of 
petroleum or natural gas (other than a mineral resource) not 
previously known to exist, or 


(iv) it is reasonable to expect that the well will not come into 
production in commercial quantities within twelve months of 
its completion, 


(d) any expense incurred by the taxpayer after March, 1987 and 
in a taxation year of the taxpayer in drilling or completing an oil 
or gas well in Canada or in building a temporary access road to, 
or preparing a site in respect of, any such well if 


(i) the drilling or completing of the well resulted in the dis- 
covery that a natural underground reservoir contains petro- 
leum or natural gas, where 


(A) before the time of the discovery, no person or partner- 
ship had discovered that the reservoir contained either pe- 
troleum or natural gas, and 


(B) the discovery occurred at any time before six months 
after the end of the year, 


(ii) the well is abandoned in the year or within six months 
after the end of the year without ever having produced other- 
wise than for specified purposes, 


(ii) the period of 24 months commencing on the day of com- 
pletion of the drilling of the well ends in the year, the ex- 
pense was incurred within that period and in the year and the 
well has not within that period produced otherwise than for 
specified purposes, or 


(iv) there has been filed with the Minister, on or before the 
day that is 6 months after the end of the taxation year of the 
taxpayer in which the drilling of the well was commenced, a 
certificate issued by the Minister of Natural Resources certi- 
fying that, on the basis of evidence submitted to that Min- 
ister, that Minister is satisfied that 


(A) the total of expenses incurred and to be incurred in 
drilling and completing the well, in building a temporary 
access road to the well and in preparing the site in respect 
of the well will exceed $5,000,000, and 


(B) the well will not produce, otherwise than for a speci- 
fied purpose, within the period of 24 months commencing 
on the day on which the drilling of the well is completed, 


(e) any expense deemed by subsection (9) to be a Canadian ex- 
ploration expense incurred by the taxpayer, 
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(f) any expense incurred by the taxpayer (other than an expense 
incurred in drilling or completing an oil or gas well or in build- 
ing a temporary access road to, or preparing a site in respect of, 
any such well) for the purpose of determining the existence, lo- 
cation, extent or quality of a mineral resource in Canada includ- 
ing any expense incurred in the course of 


(i) prospecting, 
(ii) carrying out geological, geophysical or geochemical 
surveys, 


(iii) drilling by rotary, diamond, percussion or other methods, 
or 


(iv) trenching, digging test pits and preliminary sampling, 
but not including 
(v) any Canadian development expense, Or 


(vi) any expense that may reasonably be considered to be re- 
lated to a mine that has come into production in reasonable 
commercial quantities or to be related to a potential or actual 
extension thereof, 


(g) any expense incurred by the taxpayer after November 16, 
1978 for the purpose of bringing a new mine in a mineral re- 
source in Canada into production in reasonable commercial 
quantities and incurred before the new mine comes into produc- 
tion in such quantities, including an expense for clearing, re- 
moving overburden, stripping, sinking a mine shaft or construct- 
ing an adit or other underground entry, 


(g.1) any Canadian renewable and conservation expense in- 
curred by the taxpayer, 


(h) subject to section 66.8, the taxpayer’s share of any expense 
referred to in any of paragraphs (a) to (d) and (f) to (g.1) in- 
curred by a partnership in a fiscal period thereof, if at the end of 
the period the taxpayer is a member of the partnership, or 


(i) any expense referred to in any of paragraphs (a) to (g) in- 
curred by the taxpayer pursuant to an agreement in writing with 
a corporation, entered into before 1987, under which the tax- 
payer incurred the expense solely as consideration for shares, 
other than prescribed shares, of the capital stock of the corpora- 
tion issued to the taxpayer or any interest in such shares or right 
thereto, 


Amendment — 66.1(6)“Canadian 
exploration expense” (i) — 

Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
221(1), will amend para. (i) of the definition “Canadian exploration expense” in subsec. 
66.1(6) by substituting “interest in or right to — or, for civil law, any right in or to — 
such shares” for “interest in such shares or right thereto”, to come into force on Royal 
Assent. _ - _ 


Technical Notes: See under 12(4). 


Proposed 


but, for greater certainty, shall not include 


(j) any consideration given by the taxpayer for any-share or any 
interest therein or right thereto, except as provided by paragraph 
(i), 
Proposed Amendment — 66.1(6)“Canadian_ 
hea exploration expense”(j) 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 


221(2), will amend para. (j) of the definition “Canadian exploration expense” in subsec. 
66.1(6) by substituting “interest in or right to — or, for civil law, any right in or to—a 
share” for “interest therein or right thereto”, to come into force on Royal Assent. 


Technical Notes: See under 12(4). 

(k) any expense described in paragraph (i) incurred by any other 

taxpayer to the extent that the expense was, 
(i) by virtue of that paragraph, a Canadian exploration ex- 
pense of that other taxpayer, 
(ii) by virtue of paragraph (g) of the definition “Canadian de- 
velopment expense” in subsection 66.2(5), a Canadian devel- 
opment expense of that other taxpayer, or 
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(iii) by virtue of paragraph (c) of the definition “Canadian oil 
and gas property expense” in subsection 66.4(5), a Canadian 
oil and gas property expense of that other taxpayer, 


(k.1) an expense that is the cost, or any part of the cost, to the 
taxpayer of any depreciable property of a prescribed class that 
was acquired after 1987, 


(k.2) any portion of any expense that may reasonably be consid- 
ered to have resulted in revenue earned by a taxpayer if 


(i) the expense is otherwise described by subparagraph (f)(i), 
(iii) or (iv) and the revenue is earned before a new mine of 
the taxpayer in the mineral resource referred to in paragraph 
(f) comes into production in reasonable commercial quanti- 
ties, or 


(ii) the expense is otherwise described by paragraph (g) and 
the revenue is earned before the new mine referred to in that 
paragraph comes into production in reasonable commercial 
quantities, 


(1) any amount (other than a Canadian renewable and conserva- 
tion expense) included at any time in the capital cost to the tax- 
payer of any depreciable property of a prescribed class, 


(m) an expenditure incurred at any time after the commence- 
ment of production from a Canadian resource property of the 
taxpayer in order to evaluate the feasibility of a method of re- 
covery of, or to assist in the recovery of, petroleum, natural gas 
or related hydrocarbons from the portion of a natural reservoir to 
which the Canadian resource property relates, 


(n) an expenditure incurred at any time relating to the injection 
of any substance to assist in the recovery of petroleum, natural 
gas or related hydrocarbons from a natural reservoir, or 


(o) the taxpayer’s share of any consideration, expense, cost or 
expenditure referred to in any of paragraphs (j) to (n) given or 
incurred by a partnership, 


but any assistance that a taxpayer has received or is entitled to re- 
ceive after May 25, 1976 in respect of or related to the taxpayer’s 
Canadian exploration expense shall not reduce the amount of any of 
the expenses described in any of paragraphs (a) to (i); 


Related Provisions: 13(7.5) — Depreciable property treatment for costs associated | 


with building roads and similar projects; 13(34), Reg. 1102(1)(a) — Depreciable pro- 
perty takes priority over resource property; 66.1(8) — Expenses in first 60 days of 
year; 66.1(9)(a) — Past CDE deemed to be CEE: 66.1(10) — Certificate ceasing to be 


valid: 66.2(2) — Deduction — Canadian development expenses; 66.3 — Exploration | 
and development shares; 127(9)**flow-through mining expenditure, 127(9)“investment | 


tax credit”(a.2), (a.3), 127(9)“pre-production mining expenditure” — Investment tax 
credit; 248(1)Canadian exploration expense” — Definition applies to entire Act; 
248(16), (16.1) — GST or QST input tax credit/refund and rebate deemed to be assis- 
tance: 248(18), (18.1) — GST or QST — repayment of input tax credit or refund; /n- 
terpretation Act 8(2.1), (2.2) — Application to exclusive economic zone and continen- 
tal shelf. See additional Related Provisions and Definitions at end of s. 66.1. 


History: Para. (k.2) of the definition “Canadian exploration expense” added by 2003, | 


c. 28, subsec. 5(2), applicable to expenses incurred after June 9, 2003. 


Para. (g) of the definition “Canadian exploration expense” amended by the said c. 28, 


subsec. 5(1), applicable to expenses incurred after May 9, 1985. The para. formerly 


read: 


(g) any expense incurred by the taxpayer after November 16, 1978 for the pur- 
pose of bringing a new mine in a mineral resource in Canada into production in 
reasonable commercial quantities and incurred before the coming into produc- 
tion of the new mine, including 


(i) clearing, removing overburden and stripping, and 
(ii) sinking a mine shaft, constructing an adit or other underground entry, 


Subpara. (d)(i) of the definition “Canadian exploration expense” amended by 2001, ¢. 
17, subsec. 45(1), applicable to expenses incurred after March 1987. Subpara. (d)(1)_ 
formerly read: | 


(i) the well resulted in the discovery of a natural accumulation of petroleum or 
natural gas and the discovery occurred at any time before six months after the 
end. of the year, 


Para. (k.1) added to the definition “Canadian exploration expense’”’ by the said c. i) 
subsec. 45(2), applicable to 1988 et seq. 


324 


Subdivision e — Deductions in Computing Income 


Para. (g.1) added to the definition “Canadian exploration expense” in subsec. 66.1(6), 
and para. (h) amended, by 1997, c. 25, subsec. 14(3), applicable after December 5, 
1996. Para. (h) formerly read: 
(h) subject to section 66.8, the taxpayer’s share of any expense referred to in any 
of paragraphs (a), (b), (¢), (d), (f) and (g) incurred by a partnership in a fiscal 
period thereof, if at the end of that period the taxpayer was a member of the 
partnership, or 
Paras. (1) to (0) added to “Canadian exploration expense” by 1997, c. 25, subsec. 14(4), 
applicable to taxation years that end after December 5, 1996. 
The opening words of subpara. 66.1(6)“Canadian exploration expense’’(d)(iv) amended 
by 1994, c. 41, para. 37(1)(0), in force January 12, 1995. They formerly read: 
(iv) there has been filed with the Minister, on or before the day that is 6 months 
after the end of the taxation year of the taxpayer in which the drilling of the well 
was commenced, a certificate issued by the Minister of Energy, Mines and Re- 
sources certifying that, on the basis of evidence submitted to that Minister, that 
Minister is satisfied that 
Selected Cases [subsec. 66.1(6)Canadian exploration expense”): McLarty 
v. R., [2005] 1 C.T.C. 2875 (TCC) (CEE had been acquired and liability not contingent 
even though amount and payment date not known); Anchor Pointe Energy Ltd. v. R., 
[2002] 4 C.T.C. 2633 (TCC) (Assumptions of fact that were not actually assumed at 
time of assessment struck from pleadings); Phénix v. R., [2001] 1 C.T.C. 74 (FCA); 
aff’ g [1998] 1 C.T.C. 2379 (TCC) (Court unwilling to read into statute policy consider- 
ations not supported by statutory language); Resman Holdings Ltd. vy. R., [2000] 3 
C.T.C. 442 (FCA) (Determination between CEE and CDE made once results of drilling 
are known. “Accumulation” means the same as “pool” in provincial legislation); 
Campbell v. R., [1999] 2 C.T.C. 2288 (TCC) (Road included in CEE and no time limit 
applicable); Teck-Bullmoose Coal Inc. v. R., [1998] 3 C.T.C. 195 (FCA); aff?d [1997] 1 
C.T.C. 2603 (TCC) (CEE did not include building road necessary to transport resource 
after it was brought into production); Wheeler v. R., [1997] 2 C.T.C. 2960 (TCC) (No 
Tequirement that well be proven to be established reserve for purposes of CEE 
deduction); Northcor Energy Ltd. y. R., [1998] 1 C.T.C. 3178 (TCC) (No deduction 
where company never reimbursed for CEE); Placer Dome Inc. v. Canada, {1993] 1 
C.T.C. 2411 (TCC) (Underground mine and open pit mine were distinct mines); Gulf 
Canada Ltd. v. Canada, [1991] 1 C.T.C. 99 (FCTD); aff'd [1992] 1 C.T.C. 183 (FCA): 
leave to appeal to SCC refused (1992), 141 N.R. 393 (note), (sub nom. Gulf Canada 
Lid. v. MNR) (Interpretation of: “Canadian exploration expenses”, “Canadian develop- 
ment expenses”, “taxable production profits”); Edmonton Liquid Gas Ltd. v. R., [1984] 
C.T.C. 536 (FCA) (Expense of drilling test wells abandoned as “dry holes” considered 
as “Canadian exploration expenses”). 
Regulations: 1215 (prescribed frontier exploration area); 6202 (prescribed share). 


Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-273R2: Government assis- 
tance — general comments; IT-503: Exploration and development shares (archived). 


Advance Tax Rulings: ATR-59: Financing exploration and development through 
limited partnerships. 


“Canadian renewable and conservation expense” has the mean- 
ing assigned by regulation, and for the purpose of determining 
whether an outlay or expense meets the criteria set out in the Regu- 
lations in respect of Canadian renewable and conservation ex- 
penses, the Technical Guide to Canadian Renewable and Conserva- 
tion Expenses, as amended from time to time and published by the 
Department of Natural Resources, shall apply conclusively with re- 
spect to engineering and scientific matters; 

Related Provisions: 66.1(6)*Canadian exploration expense”(g.1) —CRCE treated 
as CEE; 241(4)(d)(vi.1) — Communication with Dept. of Natural Resources permitted 
for purpose of determining whether an expense is a CRCE; Reg. 1102(1)(a.1) — CRCE 
ineligible for capital cost allowance. 


History: The definition “Canadian renewable and conservation expense” added to sub- 
Sec. 66.1(6) by 1997, c. 25, subsec. 14(5), applicable after December 5, 1996. 


Regulations: 1219 (meaning of Canadian renewable and conservation expense). 


“cumulative Canadian exploration expense” of a taxpayer at any 
time in a taxation year means the amount determined by the 
formula 


(A+B+C+D+E+E1)- 
(F+G+H+I4+J+J31+K+ 


where 

A is the total of all Canadian exploration expenses made or in- 
curred by the taxpayer before that time, 

B is the total of all amounts required by subsection (1) to be in- 
cluded in computing the amount referred to in paragraph 
59(3.2)(b) for the taxpayer’s taxation years ending before that 
time, 


_C is the total of all amounts, except amounts in respect of interest, 
paid by the taxpayer after May 6, 1974 and before that time to 


S. 66.1(6) cum 


Her Majesty in right of Canada in respect of amounts paid to the 
taxpayer before May 25, 1976 under the regulations referred to 
in paragraph (a) of the description of H, 


D is the total of all amounts referred to in the description of G that 
are established by the taxpayer to have become bad debts before 
that time, 


E is such part, if any, of the amount determined for J as has been 
repaid before that time by the taxpayer pursuant to a legal obli- 
gation to repay all or any part of that amount, and 


E.1 is the total of all specified amounts determined under para- 
graph 66.7(12.1)(a) in respect of the taxpayer for taxation years 
ending before that time, 


F is the total of all amounts deducted or required to be deducted in 
computing the taxpayer’s income for a taxation year ending 
before that time in respect of the taxpayer’s cumulative Cana- 
dian exploration expense, 


G is the total of all amounts that became receivable by the taxpayer 
before that time that are to be included in the amount determined 
under this description by virtue of paragraph 66(12.1)(a) or 
(12.2)(a), 


H is the total of all amounts paid to the taxpayer after May 6, 1974 
and before May 25, 1976 


(a) under the Northern Mineral Exploration Assistance Regu- 
lations made under an appropriations Act that provides for 
payments in respect of the Northern Mineral Grants Program, 
or 


(b) pursuant to any agreement entered into between the tax- 
payer and Her Majesty in right of Canada under the Northern 
Mineral Grants Program or the Development Program of the 
Department of Indian Affairs and Northern Development, 


to the extent that the amounts have been expended by the tax- 
payer as or on account of Canadian exploration and develop- 
ment expenses or Canadian exploration expense incurred by the 
taxpayer, 


I_ is the total of all amounts each of which is an amount received 
before that time on account of any amount referred to in the 
description of D, 


J is the total amount of assistance that the taxpayer has received or 
is entitled to receive in respect of any Canadian exploration ex- 
pense incurred after 1980 or that can reasonably be related to 
Canadian exploration activities after 1980, to the extent that the 
assistance has not reduced the taxpayer’s Canadian exploration 
expense by virtue of paragraph (9)(g), 


is the total of all amounts by which the cumulative Canadian 
exploration expense of the taxpayer is required because of sub- 
section 80(8) to be reduced at or before that time, 


K_ is the total of all amounts that are required to be deducted before 
that time under subsection 66(14.1) in computing the taxpayer’s 
cumulative Canadian exploration expense, 


L_ is that portion of the total of all amounts each of which was de- 
ducted by the taxpayer under subsection 127(5) or (6) for a taxa- 
tion year that ended before that time and that can reasonably be 
attributed to a qualified Canadian exploration expenditure, a pre- 
production mining expenditure or a flow-through mining expen- 
diture (each expenditure within the meaning assigned by subsec- 
tion 127(9)) made in a preceding taxation year, and 


M is the total of all amounts that are required to be deducted before 
that time under paragraph 66.7(12)(b) in computing the tax- 
payer’s cumulative Canadian exploration expense; 


Related Provisions: 12(1)(t) — Investment tax credit; 20(1)(kk) — Exploration & 
development grants; 50(1)(a) — Deemed disposition where debt becomes bad debt; 
59(3.2) — Recovery of exploration & development expenses; 66(10.1)(b) — Joint ex- 
ploration corporation; 66(12.1) — Limitations of Canadian exploration & development 
expenses; 66(12.2)— Unitized oil or»gas field in Canada; 66(15) — Definitions: 
66.1(1) — Amount to be included in income; 66.1(7) — Share of partner; 66.7(3) — 
Deduction to successor corporation; 79(4)(c) — Subsequent payment by debtor follow- 
ing surrender of property deemed to be repayment of assistance; 79.1(8)— No claim 
for principal amount of bad debt where property seized by creditor; 80(8)(b) — Reduc- 


J: 


mF 


325 


S. 66.1(6) cum Income Tax Act, 


tion of CCEE on debt forgiveness; 87(2)G.6) — Amalgamations — continuing corpo- 
ration; 96(2.2)(d) — At-risk amount; 127(12.3) — Reduction of cumulative Canadian 
exploration expense of trust; 248(16), (16.1) —GST or QST input tax credit/refund 
and rebate deemed to be assistance; 248(18), (18.1) — GST or QST — repayment of 
input tax credit or refund; 257 — Formula cannot calculate to less than zero. See also at 
end of s. 66.1. 

History: The description of L in the definition “cumulative Canadian exploration ex- 
pense” in subsec. 66.1(6) amended by 2003, c. 28, subsec. 5(3), applicable to 2003 et 
seg. The description of L formerly read: 

L is that portion of the total of all amounts each of which was deducted by the 
taxpayer under subsection 127(5) or (6) for a taxation year that ended before 
that time and that can reasonably be attributed to a qualified Canadian explo- 
ration expenditure or a flow-through mining expenditure (within the mean- 
ing assigned by subsection 127(9)) made in a preceding taxation year, and 

The description of L in the definition “cumulative Canadian exploration expense” in 
subsec. 66.1(6) amended by 2001, c. 17, subsec. 45(3), applicable after October 17, 
2000. The description of L formerly read: 

Lis that portion of the total of all amounts deducted by the taxpayer under 
subsection 127(5) or (6) for a taxation year ending before that time that may 
reasonably be attributed to a qualified Canadian exploration expenditure 
(within the meaning assigned by subsection 127(9)) made in a preceding tax- 
ation year, and 

The description of J.1 in the definition “cumulative Canadian exploration expense” in 
subsec. 66.1(6) added and the corresponding formula amended by 1995, c. 21, s. 22, 
applicable to taxation years that end after February 21, 1994. 

The description of F in the definition “cumulative Canadian exploration expense” in 
subsec, 66.1(6) amended by 1994, c. 8, subsec. 6(2), applicable to taxation years end- 
ing after December 2, 1992. The description of F formerly read: 


Fis the total of all amounts deducted or deductible, as the case may be, in 
computing the taxpayer’s income for a taxation year ending before that time 
in respect of the taxpayer’s cumulative Canadian exploration expense, 


E.1 and its description added to the definition “cumulative Canadian exploration ex- 
pense” in subsec. 66.1(6) by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 39(4) and (4.1), 
applicable to taxation years beginning after February 17, 1987. 


“restricted expense” of a taxpayer means an expense 
(a) incurred by the taxpayer before April, 1987, 


(b) that is deemed by paragraph 66(10.2)(c) to have been in- 
curred by the taxpayer, or included by the taxpayer in the 
amount referred to in paragraph (a) of the definition “Canadian 
development expense” in subsection 66.2(5) by virtue of para- 
graph 66(12.3)(b), to the extent that the expense was originally 
incurred before April, 1987, 


(c) that was renounced by the taxpayer under subsection 
66(10.2), (12.601) or (12.62), 


(d) in respect of which an amount referred to in subsection 
66(12.3) becomes receivable by the taxpayer, 


(e) deemed to be a Canadian exploration expense of the taxpayer 
or any other taxpayer by virtue of subsection (9), or 


(f) where the taxpayer is a corporation, that was incurred by the 
corporation before the time control of the corporation was last 
acquired by a person or persons, 


Related Provisions: 256(6)-(9) — Whether control acquired. 


History: Para. (c) of the definition “restricted expense” in subsec. 66.1(6) was 
amended by 1994, c. 8, subsec. 6(3), applicable to expenses incurred after December 2, 
1992. Para. (c) formerly read: 


(c) that was renounced by the taxpayer under subsection 66(10.2) or (12.62), 


“specified purpose” means 


(a) the operation of an oil or gas well for the sole purpose of 
testing the well or the well head and related equipment, in accor- 
dance with generally accepted engineering practices, 

(b) the burning of natural gas and related hydrocarbons to pro- 
tect the environment, and 


(c) prescribed purposes. 


(6.1) Application of subsecs. 66(15), 66.2(5) and 66.4(5) — 
The definitions in subsections 66(15), 66.2(5) and 66.4(5) apply to 
this section. 


Origin of subsec. 66.1(6.1): R.S.C. 1985, ¢. 1 (Sth Supp.) (formerly contained in 
the opening words of subsecs. 66(15), 66.2(5) and 66.4(5)). 


Part I, Division B 


(7) Share of partner — Where a taxpayer is a member of a part- 
nership, the taxpayer’s share of any amount that would be an 
amount referred to in the description of E, G or J in the definition 
“cumulative Canadian exploration expense” in subsection (6) in re- 
spect of the partnership for a taxation year of the partnership if sec- 
tion 96 were read without reference to paragraph 96(1)(d) shall, for 
the purposes of this Act, be deemed to be an amount referred to in 
the description of E, G or J, as the case may be, in that definition in 
respect of the taxpayer for the taxation year of the taxpayer in 
which the partnership’s taxation year ends. 

Related Provisions: 87(1.2) — Amalgamations — new corporation deemed contin- 
uation of predecessor; 88(1.5) — Windup — parent corporation deemed to be continu- 
ation of subsidiary. See also at end of s. 66.1. 

History: Subsec. 66.1(7) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 39(5), 
to add reference to “E” (twice) applicable after January 1990. 


Interpretation Bulletins: IT-273R2: Government assistance — general comments; 
IT-353R2: Partnership interests — some adjustments to cost base (archived). 

1.T. Technical News: 12 (adjusted cost base of partnership interest — subparagraph 
53(1)(e)(viii)). 


(8) [Repealed] 

History: Subsec. 66.1(8) repealed by 1997, c. 25, subsec. 14(6), applicable after 

March 6, 1996. Subsec. (8) formerly read: 

(8) Expenses in first 60 days of year — Where 

(a) after December 31, 1985, a taxpayer incurs, within 60 days after the end 
of a calendar year, Canadian exploration expenses pursuant to an agreement 
referred to in paragraph (i) of the definition “Canadian exploration expense” 
in subsection (6), 
(b) the Canadian exploration expenses are expenses described in paragraph 
(f) of the definition “Canadian exploration expense” in subsection (6) in- 
curred in respect of a mineral resource other than a bituminous sands de- 
posit, an oil sands deposit or an oil shale deposit, 
(c) the agreement was entered into between the taxpayer and the corporation 
on or before the last day of the year, 
(d) the funds relating to the Canadian exploration expenses have on or 
before the last day of the year been advanced to an agent acting on behalf of 
the taxpayer for the purposes of paying the expenses, and 
(e) the taxpayer and the corporation deal with each other at arm’s length 
throughout the 60 days, 


the Canadian exploration expenses shall be deemed to have been incurred imme- 
diately before the end of the year and shall be deemed not to have been incurred 
in the subsequent year. 


(9) Canadian development expenses for preceding 
years — Where at any time in a taxpayer’s taxation year 


(a) the drilling or completing of an oil or gas well resulted in the 
discovery that a natural underground reservoir contains petro- 
leum or natural gas and, before the time of the discovery, no 
person or partnership had discovered that the reservoir contained 
either petroleum or natural gas, 


(b) the period of 24 months commencing on the day of comple- 
tion of the drilling of an oil or gas well ends and the well has 
not, within that period, produced otherwise than for specified 
purposes, or 
(c) an oil or gas well that has never produced, otherwise than for 
specified purposes, is abandoned, 

the amount, if any, by which the. total of 


(d) all Canadian development expenses (other than restricted ex- 
penses) described in subparagraph (a)(ii) of the definition “Ca- 
nadian development expense” in subsection 66.2(5) in respect of 


the well that are deemed by subsection 66(10.2) or (12.63) to | 
have been incurred by the taxpayer in the year or a preceding — 


taxation year, 


(e) all Canadian development expenses (other than restricted ex- 
penses) described in subparagraph (a)(ii) of the definition “Ca- 


nadian development expense” in subsection 66.2(5) in respect of 
the well that are required by paragraph 66(12.3)(b) to be in- } 
cluded by the taxpayer in the amount referred to in paragraph (a) » 


of that definition for the year or a preceding taxation year, and 


(f) all Canadian development expenses (other than expenses Ire- 
ferred to in paragraph (d) or (e) and restricted expenses) de=> 
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scribed in subparagraph (a)(ii) of the definition “Canadian de- 
velopment expense” in subsection 66.2(5) incurred by the 
taxpayer in respect of the well in a taxation year preceding the 
year, 

exceeds 


(g) any assistance that the taxpayer or a partnership of which the 
taxpayer is a member has received or is entitled to receive in 
respect of the expenses referred to in any of paragraphs (d) to 


(f), 


shall, for the purposes of this Act, be deemed to be a Canadian ex- 
ploration expense referred to in paragraph (e) of the definition “Ca- 
nadian exploration expense” in subsection (6) incurred by the tax- 
payer at that time. 


Related Provisions: 66(12.6)— Flow-through not available for reclassified ex- 
penses; 66.2(5)“cumulative Canadian development expense”I, M— Reduction in 
CCDE; 66.7(9) — CDE becoming CEE; 248(16), (16.1) —GST or QST input tax 
credit/refund and rebate deemed to be assistance; 248(18), (18.1) — GST or QST — 
repayment of input tax credit or refund. See also at end of s. 66. 


History: Para. 66.1(9)(a) amended by 2001, c. 17, subsec. 45(4), applicable to ex- 
penses incurred after March 1987. Para. (a) formerly read: 


(a) an oil or gas well resulted in the discovery of a natural accumulation of petro- 
leum or natural gas, 


Selected Cases [subsec. 66.1(9)]: Resman Holdings Ltd. y. R., [2000] 3 C.T.C. 
442 (FCA) (Determination between CEE and CDE made once results of drilling are 
known. “Accumulation” means the same as “pool” in provincial legislation). 


(10) Certificate ceasing to be valid — A certificate in respect 
of an oil or gas well issued by the Minister of Natural Resources for 
the purposes of paragraph (d)(iv) of the definition “Canadian explo- 
ration expense” in subsection (6) shall be deemed never to have 
been issued and never to have been filed with the Minister where 


(a) the well produces, otherwise than for a specified purpose, 
within the period of 24 months commencing on the day on 
which the drilling of the well was completed; or 


(b) in applying for the certificate, the applicant, in any material 
respect, provided any incorrect information or failed to provide 
information. 


History: The opening words of subsec. 66.1(10) amended by 1994, c. 41, para. 
37(1)(0), in force January 12, 1995. They formerly read: 


(10) A certificate in respect of an oil or gas well issued by the Minister of En- 
ergy, Mines and Resources for the purposes of paragraph (d)(iv) of the definition 
“Canadian exploration expense” in subsection (6) shall be deemed never to have 
been issued and never to have been filed with the Minister where 


(11) [Repealed under former Act] 


Related Provisions [s. 66.1]: 66(5) — Dealers; 66(18) — Members of partnerships; 
66.7 — Successor rules; 66.8(1) — Resource expenses of limited partner; 88(1.5) — 
Winding-up — parent deemed continuation of subsidiary. 


Selected Cases [s. 66.1]: Schmidt v. R., [2000] 1 C.T.C. 3031 (TCC) (Expenses of 
prospector in site investigation were CEE); Phénix v. R., [1998] 1 C.T.C. 2379 (TCC) 
(Capital items may form part of CEE); Central Supply Company (1972) Ltd. y. R.,, 
[1997] 3 C.T.C. 102 (FCA); rev’d [1995] 2 C.T.C: 2320 (TCC) (Deduction permitted 
under specific provisions of the Act may nevertheless unduly or artificially reduce 
income); Oro Del Norte S.A. v. Canada, [1993] 1 C.T.C. 245 (FCTD) (Exploration, 
drilling and tunnelling expenses were “Canadian exploration expenses”). 


Definitions [s. 66.1]: “acquired” — 256(7)-(9); “amount” — 248(1); “assistance” — 
66(15),66.1(6.1), 79(4), 125.4(5), 248(16), (16.1), (18), (18.1); “Canada” — 255, In- 
terpretation Act 8(2.1), (2.2); “Canadian development expense’ — 66.2(5), 248(1); 
“Canadian exploration expense” — 66.1(6), 248(1); “Canadian exploration and devel- 
opment expenses” — 66(15), 66.1(6.1); “Canadian oil and gas property expense” — 
66.4(5), 248(1); “Canadian renewable and conservation expense” — 66.1(6); “con- 
trol” — 256(6)-(9); “corporation” — 248(1), Interpretation Act 35(1); “cumulative Ca- 
nadian development expense” — 66.1(6.1), 66.2(5); “expense” —66(15), 66.1(6.1); 
“fiscal period” — 249(2), 249.1; “flow-through mining expenditure” — 127(9), 
(11.1)(¢.2); “Her Majesty’ — Interpretation Act 35(1); “mineral resource’, “Min- 
ister” — 248(1); “Minister of Natural Resources” — Department of Natural Resources 
Act s. 3; “oil or gas well’ — 248(1); “outlay” — 66(15), 66.1(6.1); “person” — 248(1); 

“pre-production mining expenditure” — 127(9); “prescribed” — 248(1); “principal- 
business corporation” — 66(15), 66.1(6.1); “property”, “regulation”, “share”? — 
248(1); “taxation year” — 249; “taxpayer” — 248(1); “writing” — Interpretation Act 
35(1); IT-273R2: Government assistance — general comments. 


66.2 [Canadian development expenses] — (1) Amount to 
be included in income — There shall be included in computing 


S. 66.2(2)(b)(ii)(A) 


the amount referred to in paragraph 59(3.2)(c) in respect of a tax- 
payer for a taxation year the amount, if any, by which the total of 


(a) all amounts referred to in the descriptions of E to O in the 
definition “cumulative Canadian development expense” in sub- 
section (5) that are deducted in computing the taxpayer’s cumu- 
lative Canadian development expense at the end of year, and 


(b) the amount that is designated by the taxpayer for the year 
under subsection 66(14.2) 


exceeds the total of 


(c) all amounts referred to in the descriptions of A to D.1 in the 
definition “cumulative Canadian development expense” in sub- 
section (5) that are included in computing the taxpayer’s cumu- 
lative Canadian development expense at the end of the year, and 


(d) the total determined under subparagraph 66.7(12.1)(b)(i) in 
respect of the taxpayer for the year. 
Related Provisions: 59(3.2)(c) — Income inclusion: 66(11.4) — Change of control; 
66.7(12) — Reduction of Canadian resource expenses; 104(5.2) — Trusts — 21-year 
deemed disposition; 115(1)(a)(iii.1) — Non-resident’s taxable income earned in Can- 
ada. See also at end of s. 66.2. 


History: Subsec. 66.2(1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 40(1), 
applicable to taxation years ending after February 17, 1987, except that with respect to 
such taxation years commencing before February 18, 1987, the reference to “D.1” in 
para. (c) shall be read as a reference to “C’”. Subsec. (1) formerly read: 


66.2 (1) A taxpayer shall include, in computing the amount referred to in para- 
graph 59(3.2)(c), the amount, if any, by which 
(a) the total of 


(i) all amounts referred to in the descriptions of E to O in the definition 
“cumulative Canadian development expense” in subsection (5) that 
would be taken into account in computing the taxpayer’s cumulative Ca- 
nadian development expense at the end of the year, and 
(ii) the amount that is designated for the year under subsection 66(14.2) 
exceeds 
(b) the total of all amounts referred to in the descriptions of A to C in the 
definition “cumulative Canadian development expense” in subsection(5) that 


would be taken into account in computing the taxpayer’s cumulative Cana- 
dian development expense at the end of the year. 


Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-273R2: 
Government assistance — general comments. 


(2) Deduction for cumulative Canadian development ex- 
penses — A taxpayer may deduct, in computing the taxpayer’s in- 
come for a taxation year, such amount as the taxpayer may claim 
not exceeding the total of 


(a) the lesser of 
(i) the total of 


(A) the taxpayer’s cumulative Canadian development ex- 
pense at the end of the year, and 


(B) the amount, if any, by which 


(I) the total determined under subparagraph 
66.7(12.1)(b)(i) in respect of the taxpayer for the year 
exceeds 


(If) the amount that would, but for paragraph (1)(d), 
be determined under subsection (1) in respect of the 
taxpayer for the year, and 


(ii) the amount, if any, by which the amount determined 
under subparagraph 66.4(2)(a)(ii) exceeds the amount deter- 
mined under subparagraph 66.4(2)(a)(i), 


(b) the lesser of 


(i) the amount, if any, by which the amount determined under 
subparagraph (a)(i) exceeds the amount determined under 
subparagraph (a)(i1), and 

(ii) the amount, if any, by which the total of all amounts each 
of which is 


(A) an amount included in the taxpayer’s income for the 
year by virtue of a disposition in the year of inventory 
described in section 66,3 that was a share, any interest 
therein or right thereto, acquired by the taxpayer under 
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circumstances described in paragraph (g) of the definition 
“Canadian development expense” in subsection (5) or 
paragraph (i) of the definition “Canadian exploration ex- 
pense” in subsection 66.1(6), or 


. "Proposed Amendment — 66.2(2)(b)(Hi)(A) _ 

Application: The July 18, 2005 draft legislation (Part 3— bijuralism), subsec. 
222(1), will amend cl. 66.2(2)(b)(i)(A) by substituting “share or any interest in or right 
to — or, for civil law, any right in or to —a share” for “share, any interest therein or 
right thereto”, to come into force on Royal Assent. LL 


Technical Notes: See under 12(4)._ . 
(B) an amount included by virtue of paragraph 12(1)(e) in 


computing the taxpayer’s income for the year to the ex- 
tent that it relates to inventory described in clause (A) 


exceeds 


(C) the total of all amounts deducted as a reserve by vir- 
tue of paragraph 20(1)(n) in computing the taxpayer’s in- 
come for the year to the extent that the reserve relates to 
inventory described in clause (A), and 


(c) 30% of the amount, if any, by which the amount determined 
under subparagraph (b)(i) exceeds the amount determined under 
subparagraph (b)(ii). 
Related Provisions: 20(1)(hh) — Repayments of inducements, etc.; 66(13.1) — 
“Short taxation year; 110.6(1)“investment expense”(d) — effect of claim under 66.2(2) 
on capital gains exemption; 127.52(1)(e) — Add-back of deduction for minimum tax 
purposes. See additional Related Provisions at end of s. 66.2. 


History: Subpara. 66.2(2)(a)(i) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
40(2), applicable to taxation years ending after February 17, 1987. Subpara. (a)(i) for- 
merly read: 


(i) the amount of the taxpayer’s cumulative Canadian development expense at 
the end of the year, and 


Interpretation Bulletins: IT-273R2: Government assistance — general comments; 
IT-438R2: Crown charges — resource properties in Canada. 


Advance Tax Rulings: ATR-59: Financing exploration and development through 
limited partnerships. 


(3) [Repealed under former Act] 


History: Subsec. 66.2(3) repealed by 1987, c. 46, subsec. 20(2), applicable to taxation 
years ending after February 17, 1987. Subsec. (3) formerly read: 


(3) Successor corporation’s Canadian development expense — Where a 
corporation (in this subsection referred to as the “successor corporation”) has at 
any time after May 6, 1974 acquired, by purchase, amalgamation, merger, wind- 
ing-up or otherwise (other than pursuant to an amalgamation that is described in 
subsection 87(1.2) or a winding-up to which the rules in subsection 88(1) apply), 
from another person (in this subsection referred to as the “predecessor’’) all or 
substantially all of the Canadian resource properties of the predecessor and (ex- 
cept in the case of an amalgamation or a winding-up) the predecessor and the 
successor corporation have jointly elected in prescribed form on or before the 
day that is the earlier of the days on or before which either taxpayer making the 
election is required to file a return of income pursuant to section 150 for the 
taxation year in which the transaction to which the election relates occurred, 
there may be deducted by the successor corporation in computing its income 
under this Part for a taxation year such amount as it may claim not exceeding the 
lesser of 


(a) 30% of the amount by which 
(i) the amount, if any, by which 


(A) the cumulative Canadian development expense of the predeces- 
sor, determined at the time immediately after the properties were so 
acquired by the successor corporation, to the extent that it has not 
been 


(1) deducted by the successor corporation in computing its in- 
come for a preceding taxation year, 


(IL) deducted by the predecessor in computing his income for 
any taxation year, or 


(II) designated by the predecessor pursuant to subsection 
66(14.2) for any taxation year 


exceeds 


(B) any amount required to be deducted under paragraph 
66.1(10)(b) in respect of the successor corporation at any time 
before the end of the year, 


" exceeds 


(ii) the aggregate of all amounts each of which is an amount that became 
receivable by the successor corporation in the taxation year or a preced- 
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ing taxation year, is included in the amount determined under clause 
(5)(b)(v)(A) and may reasonably be regarded as attributable to the dis- 
position by the successor corporation of any property owned by the 
predecessor immediately before the acquisition thereof by the successor 
corporation, and 


(b) the amount that is equal to such part of its income for the year, if no 
deduction were allowed under this section, section 65, 66 or 66.1 or the Jn- 
come Tax Application Rules, 1 971 in respect of this paragraph (minus the 
deductions allowed for the year by subsection (4) and sections 112 and 113), 
as may reasonably be regarded as attributable to’ 


(i) the production of petroleum or natural gas from natural accumula- 
tions thereof or from oil or gas wells, or the production of minerals from 
mines, situated on property in Canada in respect of which the predeces- 
sor had, immediately before the acquisition by the successor corporation 
of the property so acquired, an interest or a right to take or remove pe- 
troleum or natural gas or a right to take or remove minerals, and 


(ii) the amount, if any, by which the aggregate of all amounts each of 
which is an amount 


(A) required by subsection 59(2) to be included in computing its 
income for the year, and 


(B) in respect of a reserve deducted in computing the predecessor's 
income and deemed by paragraph 87(2)(g) or by virtue of that para- 
graph and paragraph 88(1)(e.2) to have been deducted by the suc- 
cessor corporation as a reserve in computing its income for a pre- 
ceding year, 


exceeds the aggregate of amounts, if any, deducted in computing the 
successor corporation’s income for the year by virtue of subsection 
64(1), (1.1) or (1.2) in respect of dispositions of property by the 
predecessor; 


and, in respect of any expense included in the cumulative Canadian development 
expense referred to in clause (a)(i)(A), no deduction may be made under this 
section by the predecessor in computing his income for a taxation year subse- 
quent to his taxation year in which the property so acquired was acquired by the 
successor corporation. 


Subpara. 66.2(3)(a)(i) substituted, and all that portion of subsec. 66.2(3) following | 


para. (b) amended to substitute “clause (a)(i)(A)” for “subparagraph (a)(i)”, by 1986, c. 
55, subsecs. 13(1), (2), applicable with respect to expenses incurred after March 1987. 
Subpara. (a)(i) formerly read: 


(i) the cumulative Canadian development expense of the predecessor, determined 
at the time immediately after the properties were so acquired by the successor 
corporation, to the extent that it has not been deducted by the successor corpora- 
tion in computing its income for a preceding taxation year and has not been de- 
ducted by the predecessor in computing his income for any taxation year or des- 
ignated by the predecessor pursuant to subsection 66(14.2) for any taxation year, 


Subpara. 66.2(3)(a)(i) amended by 1986, c. 2, subsec. 18(2), to substitute “the proper- | 
ties were so acquired” for “the property so acquired was acquired” and to add “or des- - 
ignated by the predecessor pursuant to subsection 66(14.2) for any taxation year’, ap-— 
plicable to 1985 et seq. 


Subpara. 66.2(3)(b)(i) substituted by 1986, c. 2, subsec. 31(2), applicable to taxation | 
years ending after March 1985 to add “natural accumulations thereof or from oil or 
gas”. 
All that portion of subsec. 66.2(3) preceding para. (a) substituted by 1985, c. 45, sub- 

sec. 30(1), applicable with respect to acquisitions occurring after 1982 except that with — 
respect to acquisitions occurring after 1982 and in a taxation year commencing before | 
1985 the reference to “Canadian resource properties of the predecessor” shall be read | 
as a reference to “property of the predecessor used by him in carrying on in Canada 
such of the businesses described in any of subparagraphs 66(15)(h)(i) to (vii) as were’ 
carried on by him”. That portion of subsec. (3) formerly read: ; 


(3) Successor corporation’s Canadian development expense — Where a 
corporation (in this subsection referred to as the “successor corporation”) has, at 
any time after May 6, 1974, acquired, by purchase or otherwise (including an 
acquisition as a result of an amalgamation described in section 87), from another — 
person (in this subsection referred to as the “predecessor”) all or substantially all | 
of the property of the predecessor used by him in carrying on in Canada such of 
the businesses described in any of subparagraphs 66(15)(h)(i) to (vil) as were 
carried on by him, and (except in the case of an amalgamation or a winding-up) 
the predecessor and the successor corporation have jointly elected in prescribed 
form on or before the day that is the earlier of the days on or before which either 
taxpayer making the election is required to file a return of income pursuant to 
section 150 for the taxation year in which the transaction to which the election 
relates occurred, there may be deducted by the successor corporation in comput- 
ing its income under this Part for a taxation year, such amount as it may claim 
not exceeding the lesser of 


Subpara. 66.2(3)(a)(ii) substituted by 1985, c. 45, subsec. 30(2), applicable with respect 
to dispositions occurring in taxation years commencing after 1984. Subpara. (a)(ii) for- 
merly read: 
(ii) the aggregate of all amounts each of which is an amount that became receiva- 
ble by the successor corporation in the taxation year or in a preceding taxation 
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year, that is required to be included in the amount determined under clause 
66.2(5)(b)(v)(A) by virtue of subsection 59(1.1) or paragraph 59(3.1)(a) and that 
may reasonably be regarded as attributable to the disposition by the successor 
corporation of any property owned by the predecessor immediately before the 
acquisition thereof by the successor corporation, and 


Cl. 66.2(3)(b)(ii)(A) amended by 1985, c. 45, subsec. 24(8), to delete a reference to 
subsection 59(2.1), applicable to taxation years commencing after 1984.’ 


All that portion of subsec. 66.2(3) preceding para. (b), all that portion of subsec. 
66.2(3) following para. (b) substituted; subsec. 66.2(3) amended by substituting “‘pred- 
ecessor” and “predecessor’s” for “predecessor corporation” and “predecessor corpora- 
tion’s” wherever those expressions appeared, by 1984, c. 1, subsecs. 29(1), (2), (4), 
applicable with respect to acquisitions of property by a successor corporation from a 
predecessor after April 19, 1983. That portion of subsec. 66.2(3) preceding para. (b), 
that portion following para. (b), formerly. read: 


(3) Successor corporation’s Canadian development expense — Where a 
corporation (in this subsection referred to as the “successor corporation’) has, at 
any time after May 6, 1974, acquired, by purchase or otherwise (including an 
acquisition as a result of an amalgamation described in section 87), from another 
corporation (in this subsection referred to as the “predecessor corporation’) all or 
substantially all of the property of the predecessor corporation used by it in car- 
rying on in Canada such of the businesses described in any of subparagraphs 
66(15)(h)(i) to (vii) as were carried on by it, and (except in the case of an amal- 
gamation or a winding-up) the predecessor corporation and the successor corpo- 
ration have jointly elected in prescribed form on or before the day that is the 
earlier of the days on or before which either taxpayer making the election is 
required to file a return of income pursuant to section 150 for the taxation year in 
which the transaction to which the election relates occurred, there may be de- 
ducted by the successor corporation in computing its income under this Part for a 
taxation year, such amount as it may claim not exceeding the lesser of 


(a) 30% of the amount by which 


(i) the cumulative Canadian development expense of the predecessor 
corporation determined at the time immediately after the property so ac- 
quired was acquired by the successor corporation to the extent it has not 
been deducted by the predecessor corporation in computing its income 
for any taxation year and has not been deducted by the successor corpo- 
ration in computing its income for a previous taxation year, 


exceeds 


(ii) the aggregate of all amounts each of which was an amount that be- 
came receivable in the taxation year or in a previous taxation year by the 
successor corporation, that are required to be included in the amount 
determined under clause 66.2(5)(b)(v)(A) by virtue of subsection 
59(1.1) or paragraph 59(3.1)(a) and that may reasonably be regarded as 
attributable to the disposition by the successor corporation of any pro- 
perty owned by the predecessor corporation immediately before the ac- 
quisition thereof by the successor corporation, and 


and, in respect of any expense included in the cumulative Canadian development 
expense referred to in subparagraph (a)(i), no deduction may be made under this 
section by the predecessor in computing his income for a taxation year subse- 
quent to his taxation year in which the property so acquired was acquired by the 
successor corporation. 


All that portion of subpara. 66.2(3)(b)(ii) following cl. (B) substituted by 1980-8 1-82- 
83, c. 48, subsec. 35(3), applicable to taxation years ending after December 11, 1979, 
to add reference to subsec. (1.2). 


Subsec. 66.2(3) substituted by 1979, c. 5; subsec. 21(1), applicable, as to para. 
66.2(3)(a), to 1977 et seq., as to para. 66.2(3)(b), to 1979 et seg., and with respect to 
the election referred to in subsec. 66.2(3), with respect to acquisitions of property after 
November 16, 1978. Subsec. (3) formerly read: 


(3) Where a corporation (in this subsection referred to as the “successor corpora- 
tion”) has, at any time after May 6, 1974, acquired, by purchase or otherwise 
(including an acquisition as a result of an amalgamation described in section 87), 
from another corporation (in this subsection referred to as the “predecessor cor- 
poration”) all or substantially all of the property of the predecessor corporation 
used by it in carrying on in Canada such of the businesses described in any of 
subparagraphs 66(15)(h)(i) to (vii) as were carried on by it, there may be de- 
ducted by the successor corporation in computing its income under this Part for a 
taxation year, such amount as it may claim not exceeding the lesser of 


(a) 30% of the cumulative Canadian development expense of the predeces- 
sor corporation, determined at the time immediately after the property so 
acquired was acquired by the successor corporation, to the extent that it has 
not been deducted by the successor corporation in computing its income for 
a previous taxation year and has not been deducted by the predecessor cor- 
poration in computing its income for any taxation year; and 


(b) the amount that is equal to such part of its income for the year, if no 
deduction were allowed under this section, section 65, 66 or 66.1 or the /n- 
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come Tax Application Rules, 1971, in respect of this paragraph (minus the 
deductions allowed for the year by subsection (4) and sections 112 and 1 BP 
as may reasonably be regarded as attributable to 


(i) the disposition of any property described in any of subparagraphs 
66(15)(c)(i) to (vi) owned by the predecessor corporation immediately 
before the acquisition by the successor corporation of the property so 
acquired, and 


(ii) the production of petroleum or natural gas from wells, or the produc- 
tion of minerals from mines, situated on property in Canada in respect of 
which the predecessor corporation had, immediately before the acquisi- 
tion by the successor corporation of the property so acquired, an interest 
or a right to take or remove petroleum or natural gas or a right to take or 
remove minerals; 


and, in respect of any expense included in the cumulative Canadian develop- 
ment expense referred to in paragraph (a), no deduction may be made under 
this section by the, predecessor corporation in computing its income for a 
taxation year subsequent to its taxation year in which the property so ac- 
quired was acquired by the successor corporation. 


Subsec. 66.2(3) substituted by 1977-78, c. 1, subsec. 31(1), applicable to 1977 et seq. 
Subsec, (3) formerly read: 


(3) Where a corporation (in this subsection referred to as the “successor corpora- 
tion”) has, at any time after May 6, 1974, acquired by purchase or otherwise 
(including an acquisition as a result of an amalgamation described in subsection 
87(1)) from another corporation (in this subsection referred to as the “predeces- 
sor corporation”) all or substantially all of the property of the predecessor corpo- 
ration used by it in carrying on its business in Canada, there may be deducted by 
the successor corporation, in computing its income under this Part for a taxation 
year, in respect of the cumulative Canadian development expense incurred by the 
predecessor corporation, to the extent that such expense 


(a) was deductible but not deducted by the successor corporation in comput- 
ing its income for a previous taxation year, and was not deducted by the 
predecessor corporation in computing its income for ‘the taxation year in 
which the property so acquired was acquired by the successor corporation or 
its income for a previous taxation year, and 


(b) would have been deductible by the predecessor corporation in computing 
its income for the taxation year in which the property so acquired was ac- 
quired by the successor corporation, 


an amount that is equal to the lesser of 


(c) 30% of the amount of such cumulative Canadian development expense, 
and 


(d) such part of its income for the year if no deduction were allowed under 
this section, section 65 or the Income Tax Application Rules, 1971, in respect 
of this paragraph (minus any deductions allowed for the year by sections 66, 
66.1, 112 and 113 and the provisions of the Income Tax Application Rules, 
197] allowing a deduction for the purposes of this paragraph), as may rea- 
sonably be regarded as attributable to the production of petroleum or natural 
gas from wells, or the production of minerals from mines, situated on pro- 
perty in Canada from which the predecessor corporation had, immediately 
before the acquisition by the successor corporation of the property so ac- 
quired, a right to take or remove petroleum or natural gas or a right to take or 
remove minerals; 


and, in respect of any such expense included in the amount of such cumulative 
Canadian development expense, no deduction may be made under this section by 
the predecessor corporation in computing its income for a taxation year subse- 
quent to its taxation year in which the property so acquired was acquired by the 
successor corporation. 


(4) [Repealed under former Act] 


History: Subsec. 66.2(4) repealed by 1987, c. 46, subsec. 20(2), applicable to taxation 
years ending after February 17, 1987. Subsec. 66.2(4) formerly read: 


(4) Second successor corporation’s Canadian development expense — 
Where a corporation (in this subsection referred to as the “second successor cor- 
poration”) has at any time after May 6, 1974 acquired, by purchase, amalgama- 
tion, merger, winding-up or otherwise (other than pursuant to an amalgamation 
that is described in subsection 87(1.2) or a winding-up to which the rules in sub- 
section 88(1) apply), from another corporation (in this subsection referred to as 
the “first successor corporation”) that was a successor corporation, within the 
meaning of subsection (3), all or substantially all of the Canadian resource 
properties of the first successor corporation and (except in the case of an amalga- 
mation or a winding-up) the first successor corporation and the second successor 
corporation have jointly elected in prescribed form on or before the day that is 
the earlier of the days on or before which either taxpayer making the election is 
required to file a return of income pursuant to section 150 for the taxation year in 
which the transaction to which the election relates occurred, there may be de- 
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ducted by the second successor corporation in computing its income under this 
Part for a taxation year such amount as it may claim not exceeding the lesser of 


(a) 30% of the amount by which 
(i) the amount, if any, by which 


(A) the amount, if any, by which the amount determined under sub- 
paragraph (3)(a)(i) in respect of the first successor corporation im- 
mediately after the property so acquired was acquired by the second 
successor corporation exceeds the amount determined under subpar- 
agraph (3)(a)(ii) in respect of the first successor corporation at that 
time to the extent that it has not been deducted by the first successor 
corporation in computing its income for any taxation year and has 
not been deducted by the second successor corporation in comput- 
ing its income for a preceding taxation year 


exceeds 


(B) any amount required to be deducted under paragraph 
66.1(11)(a) in respect of the second successor corporation at any 
time before the end of the year 


exceeds 


(ii) the aggregate of all amounts each of which is an amount that became 
receivable in the taxation year or a preceding taxation year by the sec- 
ond successor corporation, is included in the amount determined under 
clause (5)(b)(v)(A) and may reasonably be regarded as attributable to 
the disposition by the second successor corporation of any property 
owned by the predecessor of the first successor corporation immediately 
before the acquisition thereof by the first successor corporation, and 


(b) the amount that is equal to such part of its income for the year, if no 
deduction were allowed under this section, section 65, 66 or 66.1 or the Jn- 
come Tax Application Rules, 1971 in respect of this paragraph (minus the 
deductions allowed for the year by sections 112 and 113), as may reasonably 
be regarded as attributable to 


(i) the production of petroleum or natural gas from natural accumula- 
tions thereof or from oil or gas wells, or the production of minerals from 
mines, situated on property in Canada in respect of which the predeces- 
sor of the first successor corporation had, immediately before the acqui- 
sition by the first successor corporation of the property so acquired by 
the second successor corporation, an interest or a right to take or remove 
petroleum or natural gas or a right to take or remove minerals, and 


(ii) the amount, if any, by which the aggregate of all amounts each of 
which is an amount 


(A) required by subsection 59(2) to be included in computing its 
income for the year, and 


(B) in respect of a reserve deducted in computing the income of the 
predecessor of the first successor corporation and deemed by para- 
graph 87(2)(g) or by virtue of that paragraph and paragraph 
88(1)(e.2) to have been deducted by the second successor corpora- 
tion as a reserve in computing its income for a preceding year, 


exceeds the aggregate of amounts, if any, deducted in computing the 
income of the second successor corporation for the year by virtue of 
subsection 64(1), (1.1) or (1.2) in respect of dispositions of property by 
the predecessor of the first successor corporation; 


and, in respect of any expense included in the amount referred to in clause 
(a)(i)(A), no deduction may be made under this section by the first successor 
corporation in computing its income for a taxation year subsequent to its 
taxation year in which the property so acquired was acquired by the second 
successor corporation. 


Subpara. 66.2(4)(a)(i) substituted, and all that portion of subsec. 66.2(4) following 
para. (b) amended to substitute “clause (a)(i)(A)” for “subparagraph (a)()”, by 1986, c. 
55, subsecs. 13(3), (4), applicable with respect to expenses incurred after March 1987. 
Subpara. 66.2(4)(a)(i) formerly read: 


(i) the amount, if any, by which the amount determined under subparagraph 
(3)(a)(i) in respect of the first successor corporation immediately after the pro- 
perty so acquired was acquired by the second successor corporation exceeds the 
amount determined under paragraph (3)(a)(ii) in respect of the first successor 
corporation at that time, to the extent it has not been deducted by the first succes- 
sor corporation in computing its income for any taxation year and has not been 
deducted by the second successor corporation in computing its income for a pre- 
ceding taxation year 


Subpara. 66.2(4)(b)(i) amended by 1986, c. 6, subsec. 31(2), to add “natural accumula- 
tions thereof or from oil or gas’, applicable to taxation years ending after March 1985. 


All that portion of subsec. 66.2(4) preceding para. (a) substituted by 1985, c. 45, sub- 
sec, 30(3), applicable with respect to acquisitions occurring after 1982 except that with 
respect to acquisitions occurring after 1982 and in a taxation year commencing before 
1985 the reference to “Canadian resource properties of the first successor corporation” 
shall be read as a reference to “property of the first successor corporation used by it in 
carrying on in Canada such of the businesses described in any of subparagraphs 
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66(15)(h)(i) to (vii) as were carried on by it”. That portion of subsec. 66.2(4) formerly 
read: f 


(4) Second successor corporation’s Canadian development expense — 
Where a corporation (in this subsection referred to as the “second successor cor- 
poration”) has, at any time after May 6, 1974, acquired, by purchase or otherwise 
(including an acquisition as a result of an amalgamation described in section 87), 
from another corporation (in this subsection referred to as the “first successor 
corporation’) that was a successor corporation within the meaning of subsection 
(3), all or substantially all of the property of the first successor corporation used 
by it in carrying on in Canada such of the businesses described in any of subpar- 
agraphs 66(15)(h)(i) to (vii) as were carried on by it and (except in the case of an 
amalgamation or a winding-up) the first successor corporation and the second 
successor corporation have jointly elected in prescribed form on or before the 
day that is the earlier of the days on or before which either taxpayer making the 
election is required to file a return of income pursuant to section 150 for the 
taxation year in which the transaction to which the election relates occurred, 
there may be deducted by the second successor corporation in computing its in- 
come under this Part for a taxation year, such amount as it may claim not ex- 
ceeding the lesser of 


All that portion of para. 66.2(4)(a) preceding subpara. (ii) substituted by 1985, c. 45, 
subsec. 30(4), applicable to taxation years ending after 1984. That portion of para. 
66.2(4)(a) formerly read: 


(a) 30% of the amount by which the 


(i) cumulative Canadian development expense of the predecessor referred to 
in subparagraph (3)(a)(i) determined at the time immediately after the pro- 
perty so acquired was acquired by the first successor corporation to the ex- 
tent it has not been deducted by the first successor corporation in computing 
its income for any taxation year and has not been deducted by the second 
successor corporation in computing its income for a previous taxation year, 


exceeds 


Subpara. 66.2(4)(a)(ii) substituted by 1985, c. 45, subsec. 30(5), applicable with respect 
to dispositions occurring in taxation years commencing after 1984. Subpara. 
66.2(4)(a)(ii) formerly read: 


(ii) the aggregate of all amounts each of which was an amount that became re- 
ceivable in the taxation year or in a previous taxation year by the second succes- 
sor corporation, that are required to be included in the amount determined under 
clause 66.2(5)(b)(v)(A) by virtue of subsection 59(1.1) or paragraph 59(3.1)(a) 
and that may reasonably be regarded as attributable to the disposition by the 
second successor corporation of any property owned by the predecessor of the 
first successor corporation immediately before the acquisition thereof by the sec- 
ond successor corporation, and 


Cl. 66.2(4)(b)(ii)(A) amended by 1985, c. 45, subsec. 24(8), to delete a reference to 
subsection 59(2.1), applicable to taxation years commencing after 1984. 


Subsec. 66.2(4) amended by 1984, c. 1, subsec. 29(4), applicable with respect to acqui- 
sitions of property by a successor corporation from a predecessor after April 19, 1983, 
to substitute “predecessor” and “predecessor's” for “predecessor corporation” and 
“predecessor corporation’s” wherever those expressions appeared. 


All that portion of subpara. 66.2(4)(b)(ii) following cl. (B) substituted by 1980-81-82- 
83, c. 48, subsec. 35(4), applicable to taxation years ending after December 11, 1979, 
to add reference to subsec. (1.2). 


Subsec. 66.2(4) substituted by 1979, c. 5, subsec. 21(1), applicable, as to para. 
66.2(4)(a), to 1977 et seq., as to para. 66.2(4)(b), to 1979 er seq., and with respect to 
the election referred to in subsec. 66.2(4), with respect to acquisitions of property after 
November 16, 1978. Subsec. 66.2(4) formerly read: 


(4) Where a corporation (in this subsection referred to as the “second successor 
corporation”) has, at any time after May 6, 1974, acquired, by purchase or other- 
wise (including an acquisition as a result of an amalgamation described in sec- 
tion 87), from another corporation (in this subsection referred to as the “first 
successor corporation”) that was a successor corporation within the meaning of 
subsection (3), all or substantially all of the property of the first successor corpo- 
ration used by it in carrying on in Canada such of the businesses described in any 
of subparagraphs 66(15)(h)(i) to (vii) as were carried on by it, there may be de- 
ducted by the second successor corporation in computing its income under this 
Part for a taxation year, such amount as it may claim not exceeding the lesser of 


(a) 30% of the cumulative Canadian development expense of the predeces- 
sor corporation referred to in paragraph (3)(a), determined at the time imme- 
diately after the property so acquired was acquired by the first successor 
corporation to the extent that it has not been deducted by the second succes- 
sor corporation in computing its income for a previous taxation year and has 
not been deducted by the first successor corporation in computing its income 
for any taxation year; and 


(b) the amount that is equal to such part of its income for the year, if no 
deduction were allowed under this section, section 65, 66 or 66.1 or the Jn- 
come Tax Application Rules, 1971 in respect of this paragraph (minus the 
deductions allowed for the year by sections 112 and 113), as may reasonably 
be regarded as attributable to 


(i) the disposition of any property described in any of subparagraphs 
66(15)(c)(i) to (vi) owned by the predecessor of the first successor cor- 
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poration, within the meaning of subsection (3), immediately before the 
acquisition by the first successor corporation of the property so acquired 
by the second successor corporation, and 


(ii) the production of petroleum or natural gas from wells, or the produc- 
tion of minerals from mines, situated on property in Canada in respect of 
which the predecessor of the first successor corporation, within the 
meaning of subsection (3), had, immediately before the acquisition by 
the first successor corporation of the property so acquired by the second 
successor corporation, an interest or a right to take or remove petroleum 
or natural gas or a right to take or remove minerals; 


and, in respect of any expense included in the amount referred to in paragraph 
(a), no deduction may be made under this section by the first successor corpora- 
tion in computing its income for a taxation year subsequent to its taxation year in 
which the property so acquired was acquired by the second successor 
corporation. 


Subsec. 66.2(4) substituted by 1977-78, c. 1, subsec. 31(1), applicable to 1977 et seq. 
Subsec. 66.2(4) formerly read: 


(4) Where a corporation (in this subsection referred to as the “second successor 
corporation”) has, at any time after May 6, 1974, acquired by purchase or other- 
wise (including an acquisition as a result of an amalgamation described in sub- 
section 87(1)) from a corporation (in this subsection referred to as the “first suc- 
cessor corporation”) that was a successor corporation within the meaning of 
subsection (3), all or substantially all of the property of the first successor corpo- 
ration used by it in carrying on in Canada its business, there may be deducted by 
the second successor corporation, in computing its income under this Part for a 
taxation year, in respect of the cumulative Canadian development expense re- 
ferred to in paragraph (3)(a) for the purpose of determining the deduction allow- 
able to the first successor corporation under subsection (3) in computing its in- 
come for a previous taxation year, to the extent that such expense 


(a) was not deducted by the second successor corporation or any other cor- 
poration in computing its income for a previous taxation year, and was not 
deducted by the first successor corporation in computing its income for the 
taxation year in which the property so acquired was acquired by the second 
successor corporation, and 

(b) would, but for paragraph (3)(b), have been deductible by the first succes- 
sor Corporation in computing its income for the taxation year in which the 
property so acquired was acquired by the second successor corporation, 


an amount that is equal to the lesser of 
(c) 30% of the amount of the aggregate referred to in paragraph (a), and 


(d) such part of its income for the year if no deduction were allowed under 
this section, section 65 or the Income Tax Application Rules, 1971 in respect 
of this paragraph (minus any deductions allowed for the year by sections 66, 
66.1, 112 and 113 and the provisions of the Income Tax Application Rules, 
1971 allowing a deduction for the purposes of this paragraph) as may rea- 
sonably be regarded as attributable to the production of petroleum or natural 
gas from wells, or the production of minerals from mines, situated on pro- 
perty in Canada from which the predecessor of the first successor corpora- 
tion within the meaning of subsection (3) had, immediately before the acqul- 
sition by the first successor corporation of the property so acquired by the 
second successor corporation, a right to take or remove petroleum or natural 
gas or a right to take or remove minerals; 
and, in respect of the aggregate referred to in paragraph (a), no deduction may be 
made under this section by the first successor corporation in computing its in- 
come for a taxation year subsequent to its taxation year in which the property so 
acquired was acquired by the second successor corporation. 


(5) Definitions — In this section, 


Related Provisions: 66(15.1) — Application to s. 66; 66.1(6.1) — Application to s. 
66.1. 


“Canadian development expense” of a taxpayer means any cost 
Or expense incurred after May 6, 1974 that is 


(a) any expense incurred by the taxpayer in 


(i) drilling or converting a well in Canada for the disposal of 
waste liquids from an oil or gas well, 


(ii) drilling or completing an oil or gas well in Canada, build- 
ing a temporary access road to the well or preparing a site in 
respect of the well, to the extent that the expense was not a 
Canadian exploration expense of the taxpayer in the taxation 
year in which it was incurred, 


(ui) drilling or converting a well in Canada for the injection 
of water, gas or any other substance to assist in the recovery 
of petroleum or natural gas from another well, 


(iv) drilling for water or gas in Canada for injection into a 
petroleum or natural gas formation, or 


Ww 
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(v) drilling or converting a well in Canada for the purposes 
of monitoring fluid levels, pressure changes or other phe- 
nomena in an accumulation of petroleum or natural gas, 


(b) any expense incurred by the taxpayer in drilling or recom- 
pleting an oil or gas well in Canada after the commencement of 
production from the well, 


(c) any expense incurred by the taxpayer before November le 
1978 for the purpose of bringing a mineral resource in Canada 
into production and incurred prior to the commencement of pro- 
duction from the resource in reasonable commercial quantities, 
including 


(1) clearing, removing overburden and stripping, and 


(ii) sinking a mine shaft, constructing an adit or other under- 
ground entry, 


(d) any expense (other than an amount included in the capital 
cost of depreciable property) incurred by the taxpayer after 1987 


(i) in sinking or excavating a mine shaft, main haulage way 
or similar underground work designed for continuing use, for 
a mine in a mineral resource in Canada built or excavated 
after the mine came into production, or 


(il) in extending any such shaft, haulage way or work, 


(e) [until 2007] notwithstanding paragraph 18(1)(m), the cost to 
the taxpayer of, including any payment for the preservation of a 
taxpayer’s rights in respect of, any property described in para- 
graph (b), (e) or (f) of the definition “Canadian resource pro- 
perty” in subsection 66(15) or any right to or interest in such 
property (other than such a right or an interest that the taxpayer 
has by reason of being a beneficiary under a trust or a member 
of a partnership) but not including any payment made to any of 
the persons referred to in subparagraph 18(1)(m)(i) for the pres- 
ervation of a taxpayer’s rights in respect of a Canadian resource 
property nor a payment to which paragraph 18(1)(m) applied be- 
cause of clause 18(1)(m)(ii)(B), 


Amendment [effective 2007] — 66.2(5)“Canadian 
development expense’ (e) 


_(e) the cost to the taxpayer of, including any payment for the 

preservation of a taxpayer’s rights in respect of, any property 
described in paragraph (b), (e) or (f) of the definition “Cana- 
dian resource property” in subsection 66(15), or any right to or 
( 1e1 ight or an interest that 


a beneficiary under a trust 


ent November 7, 2003), subsec. 
6(2), amends para. (e) of the definition “Canadian development expense” in subsec. 
66.2(5) to read as above. applicable to taxation years that begin after 2006. 


Proposed Amendment — 66.2(5)“Canadian 
. development expense”(e) 


ra. (e) of the definition “Canadian development expense” in sub- 
ting “interest in — or, for civil law, any right in or to — such 
nan such a right or interest” for “interest in such property (other than 
an interest”, to come into force on Royal Assent. : . 


Technical Notes: See under 12(4). 


Proposed Amendment [effective 2007] — _ 

- 66.2(5)“Canadian development expense’”(e) 
Application: The July 18. 2005 draft legislation (Part 3— bijuralism), subsec. 
222(3), will amend para. (e) of the definition “Canadian development expense” in sub- 
sec. 66.2(5) by substituting “interest in — or, for civil law, any right in or to —” for 
“interest in”, applicable to taxation years that begin after 2006. 


Technical Notes: See under 12(4). 


(f) subject to section 66.8, the taxpayer’s share of any expense 
referred to in any of paragraphs (a) to (e) incurred by a partner- 
ship in a fiscal period thereof at the end of which the taxpayer 
was a member of the partnership, unless the taxpayer elects in 
respect of the share in prescribed form and manner on or before 
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the day that is 6 months after the taxpayer’s taxation year in 
which that period ends, or 


(g) any cost or expense referred to in any of paragraphs (a) to (e) 
incurred by the taxpayer pursuant to an agreement in writing 
with a corporation, entered into before 1987, under which the 
taxpayer incurred the cost or expense solely as consideration for 
shares, other than prescribed shares, of the capital stock of the 
corporation issued to the taxpayer or any interest in such shares 
or right thereto, 


Proposed Amendment — 66.2(5)“Canadian — 
_ development expense"(9)) 
Application: The July 18, 2005 draft legislation (Part 3 —bijuralism), subsec. 
222(4), will amend para. (g) of the definition “Canadian development expense” in sub- 
sec, 66.2(5) by substituting “interest in or right to — or, for civil law, any right in or 
to — such shares” for “interest in such shares or right thereto”, to come into force on 
Royal Assent. 


oe 


Technical Notes: See under 124). 
but, for greater certainty, shall not include 


(h) any consideration given by the taxpayer for any share or any 
interest therein or right thereto, except as provided by paragraph 


(g), 

Proposed Amendment — 66.2(5)“Canadiz 
a development expense”(h) — 

Application: The July 18, 2005 draft legislation (Part 3 — bijura 


n), subsec. 


222(5), will amend para. (h) of the definition “Canadian development expense” in sub- 


sec. 66.2(5) by substituting “interest in or right to — or, for civil law, any right in or 
to—a share” for “interest therein or right thereto”, to come into force on Royal 
Assent. : : 


Technical Notes: See under 12(4). . 


(i) any expense described in paragraph (g) incurred by any other 
taxpayer to the extent that the expense was, 


(i) by virtue of that paragraph, a Canadian development ex- 
pense of that other taxpayer, 


(ii) by virtue of paragraph (i) of the definition “Canadian ex- 
ploration expense” in subsection 66.1(6), a Canadian explo- 
ration expense of that other taxpayer, or 


(iii) by virtue of paragraph (c) of the definition “Canadian oil 
and gas property expense” in subsection 66.4(5), a Canadian 
oil and gas property expense of that other taxpayer, 


(i.1) an expense that is the cost, or any part of the cost, to the 
taxpayer of any depreciable property of a prescribed class that 
was acquired after 1987, 


(j) any amount included at any time in the capital cost to the 
taxpayer of any depreciable property of a prescribed class, or 


(k) the taxpayer’s share of any consideration, expense, cost or 
expenditure referred to in any of paragraphs (h) to (j) given or 
incurred by a partnership, 


but any assistance that a taxpayer has received or is entitled to re- 
ceive after May 25, 1976 in respect of or related to the taxpayer’s 
Canadian development expense shall not reduce the amount of any 
of the expenses described in any of paragraphs (a) to (g), 


Related Provisions: 13(7.5) — Depreciable property treatment for costs associated 
with building roads and similar projects; 13(34), Reg. 1102(1)(a) — Depreciable pro- 
perty takes priority over resource property: 18(1)(m) — Royalties, — etc.; 
53(1)(e)(vii.1) — Addition to ACB — partnership interest; 66.2(2) — Deduction for 
cumulative CDE; 66.2(8) Presumption; 66.3 — Exploration and development 
shares: 248(1)Canadian development expense” — Definition applies to entire Act; 
248(16), (16.1) — GST or QST input tax credit/refund and rebate deemed to be assis- 
tance: 248(18), (18.1) — GST or QST — repayment of input tax credit or refund; /n- 
terpretation Act 8(2.1), (2.2) — Application to exclusive economic zone and continen- 
tal shelf. See additional Related Provisions and Definitions at end of s. 66.2. 


History: Para. (e) of the definition “Canadian development expense” amended by 
2003, c. 28, subsec. 6(1), applicable after December 20, 2002. The para. formerly read: 


(e) notwithstanding paragraph 18(1)(m), the cost to the taxpayer of any property 
described in paragraph (b), (e) or (f) of the definition “Canadian resource pro- 
perty” in subsection 66(15) or any right to or interest in such property (other than 
such a right or interest that the taxpayer has by virtue of being a beneficiary of a 
trust) but not including any payment made to any of the persons referred to in 
any of subparagraphs 18(1)(m)(i) to (iii) for the preservation of a taxpayer's 


Income Tax Act, Part I, Division B 


rights in respect of a Canadian resource property nor a payment to which para- 
graph 18(1)(m) applied by virtue of subparagraph 18(1)(m)(v), 
Para. (i.1) added to the definition “Canadian development expense” by 2001, c. 17, s. 
46, applicable to 1988 et seq. 
Paras. (j) and (k) added to the definition “Canadian development expense” in subsec. 
66.2(5) by 1997, c. 25, s. 15, applicable to taxation years that end after December 5, 
1996. 
Para. (f) of “Canadian development expense” in subsec. 66.2(5) amended by 1994, c. 7, 
Sch. VIII (1993, c. 24), s. 24, applicable to partnership fiscal periods ending after July 
1990, except that an election referred to in the para. that is filed before December 11, 
1993, shall be deemed to have been filed on a timely basis. Para. (f) formerly read: 
(f) subject to section 66.8, the taxpayer’s share of any expense referred to in any 
of paragraphs (a) to (e) incurred by a partnership in a fiscal period thereof, if, at 
the end of that period, the taxpayer was a member of the partnership, or 
Selected Cases [subsec. 66.2(5)“Canadian development expense”: 
Mitchell y. R., [1999] 2 C.T.C. 2721 (TCC) (Double renunciation was permitted); Gulf 
Canada Ltd. v. Canada, [1991] 1 C.T.C. 99 (FCTD); aff’d [1992] 1 C.T.C. 183 (FCA); 
leave to appeal to SCC refused (1992), 141 NR. 393 (note), (sub nom. Gulf Canada 
Ltd. v. MNR) (Interpretation of: “Canadian exploration expenses”, “Canadian develop- 
ment expenses”, “taxable production profits”); International Nickel Co. of Canada Ltd. 
v. MNR, [1969] C.T.C. 106 (Exch.) (Expenses for establishment of town for employees 
not development expenses). 
Regulations: 6202 (prescribed share). 


Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-273R2: Government assis- 
tance — general comments; IT-438R2: Crown charges — resource properties in Can- 
ada; IT-503: Exploration and development shares (archived). 


Advance Tax Rulings: ATR-59: Financing exploration and development through 
limited partnerships. 


Forms: T1086: Election by a partner waiving Canadian development expenses or oil 
and gas property expenses. 


“cumulative Canadian development expense” of a taxpayer at 
any time in a taxation year means the amount determined by the 
formula 


D+D.1)-(E+F+G+H+lI 


(A+B+C+D+ 
J+K+L+M+M.1+N+0O) 


+ 
where 


A is the total of all Canadian development expenses made or in- 
curred by the taxpayer before that time, 


B is the total of all amounts required by virtue of subsection (1) to 
be included in computing the amount referred to in paragraph 
59(3.2)(c) for taxation years ending before that time, 


C is the total of all amounts referred to in the description of F or G 
that are established by the taxpayer to have become a bad debt 
before that time, 


D. is such part, if any, of the amount determined for M as has been 
repaid before that time by the taxpayer pursuant to a legal obli- 
gation to repay all or any part of that amount, 


D.1 is the total of all specified amounts determined under para- 
graph 66.7(12.1)(b) in respect of the taxpayer for taxation years 
ending before that time, 


E. is the total of all amounts deducted in computing the taxpayer's 
income for a taxation year ending before that time in respect of 
the taxpayer’s cumulative Canadian development expense, 


Fis the total of all amounts each of which is an amount in respect 
of property described in paragraph (b), (e) or (f) of the definition 
“Canadian resource property” in subsection 66(15) or any right 
to or interest in such a property, other than such a right or an 
interest that the taxpayer has by reason of being a beneficiary 
under a trust or a member of a partnership, (in this description 
referred to as “the particular property”) disposed of by the tax- 
payer before that time equal to the amount, if any, by which 


Proposed Amendment — 66.2(5)“cumulative 
Canadian development expense”F opening words 
Application: The July 18, 2005 draft 
222(6), will amend the opening words of the description of F in the definition “cumul 
tive Canadian development expense” in subs 2(5) by substituting “interest in 
or, for civil law, any right in or to —” for “interest in”, to come into force on Ro: 
Assent. 


Technical Notes: See under 124). 7 : 7 


islation (Part 3 — bijuralism), subs 
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(a) the amount, if any, by which the proceeds of disposition 
in respect of the particular property that became receivable 
by the taxpayer after May 6, 1974 and before that time ex- 
ceed any outlays or expenses that were made or incurred by 
the taxpayer after May 6, 1974 and before that time for the 
purpose of making the disposition and that were not other- 
wise deductible for the purposes of this Part 


exceeds 
(b) the amount, if any, by which 


(i) the total of all amounts that would be determined 
under paragraph 66.7(4)(a), immediately before the time 
(in this paragraph referred to as the “relevant time”) when 
such proceeds of disposition became receivable, in re- 
spect of the taxpayer and an original owner of the particu- 
lar property (or of any other property acquired by the tax- 
payer with the particular property in circumstances in 
which subsection 66.7(4) applied and in respect of which 
the proceeds of disposition became receivable by the tax- 
payer at the relevant time) if 


(A) amounts that became receivable at or after the rel- 
evant time were not taken into account, 


(B) each designation made under subparagraph 
66.7(4)(a)(iii) in respect of an amount that became re- 
ceivable before the relevant time were made before the 
relevant time, 


(C) paragraph 66.7(4)(a) were read without reference 
to “30% of’, and 


(D) no reduction under subsection 80(8) at or after the 
relevant time were taken into account 


exceeds the total of 


(ii) all amounts that would be determined under paragraph 
66.7(4)(a) at the relevant time in respect of the taxpayer 
and an original owner of the particular property (or of that 
other property) if 


(A) amounts that became receivable after the relevant 
time were not taken into account, 


(B) each designation made under subparagraph 
66.7(4)(a)(iii) in respect of an amount that became re- 
ceivable at or before the relevant time were made 
before the relevant time, 


(C) paragraph 66.7(4)(a) were read without reference 
to “30% of’, 


(D) amounts described in subparagraph 66.7(4)(a)(iii) 
that became receivable at the relevant time were not 
taken into account, and 


(E) no reduction under subsection 80(8) at or after the 
relevant time were taken into account, and 


(iii) such portion of the amount otherwise determined 
under this paragraph as was otherwise applied to reduce 
the amount otherwise determined under this description, 


_G is the total of all amounts that became receivable by the taxpayer 


before that time that are to be included in the amount determined 
under this description by virtue of paragraph 66(12.1)(b) or 
(12.3)(a), 


is the total of all amounts each of which is an amount included 
by the taxpayer as an expense under paragraph (a) of the defini- 
tion “Canadian development expense” in this subsection in com- 
puting the taxpayer’s Canadian development expense for a pre- 
vious taxation year that has become a Canadian exploration 
expense of the taxpayer by virtue of subparagraph (c)(ii) of the 
definition “Canadian exploration expense” in subsection 66. 1(6), 


is the total of all amounts each of which is an amount that before 
that time has become a Canadian exploration expense of the tax- 
payer by virtue of subsection 66.1(9), 


J 


K 


eS) 
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is the total of all amounts each of which is an amount received 
before that time on account of any amount referred to in the 
description of C, 


is the total of all amounts paid to the taxpayer after May 6, 1974 
and before May 25, 1976 


(a) under the Northern Mineral Exploration Assistance Regu- 
lations made under an appropriation Act that provides for 
payments in respect of the Northern Mineral Grants Program, 
or 


(b) pursuant to any agreement, entered into between the tax- 
payer and Her Majesty in right of Canada under the Northern 
Mineral Grants Program or the Development Program of the 
Department of Indian Affairs and Northern Development, 


to the extent that the amounts have been expended by the tax- 
payer as or on account of Canadian development expense in- 
curred by the taxpayer, 


is the amount by which the total of all amounts determined 
under subsection 66.4(1) in respect of a taxation year of the tax- 
payer ending at or before that time exceeds the total of all 
amounts each of which is the least of 


(a) the amount that would be determined under paragraph 
66.7(4)(a), at a time (hereafter in this description referred to 
only as the “particular time’’) that is the end of the latest taxa- 
tion year of the taxpayer ending at or before that time, in re- 
spect of the taxpayer as successor in respect of a disposition 
(in this description referred to as the “original disposition’’) 
of Canadian resource property by a person who is an original 
owner of the property because of the original disposition, if 


(i) that paragraph were read without reference to “30% 
of’, 

(ii) where the taxpayer has disposed of all or part of the 
property in circumstances in which subsection 66.7(4) ap- 
plied, that subsection continued to apply to the taxpayer 
in respect of the original disposition as if subsequent suc- 
cessors were the same person as the taxpayer, and 


(iii) each designation made under subparagraph 
66.7(4)(a)(iii) in respect of an amount that became receiv- 
able before the particular time were made before the par- 
ticular time, 


(b) the amount, if any, by which the total of all amounts each 
of which became receivable at or before the particular time 
and before 1993 by the taxpayer and is included in comput- 
ing the amount determined under subparagraph 66.7(5)(a)(ii) 
in respect of the original disposition exceeds the amount, if 
any, by which 
(i) where the taxpayer disposed of all or part of the pro- 
perty before the particular time in circumstances in which 
subsection 66.7(5) applied, the amount that would be de- 
termined at the particular time under subparagraph 
66.7(5)(a)(i) in respect of the original disposition if that 
subparagraph continued to apply to the taxpayer in re- 
spect of the original disposition as if subsequent succes- 
sors were the same person as the taxpayer, and 


(i) in any other case, the amount determined at the partic- 
ular time under subparagraph 66.7(5)(a)(i) in respect of 
the original disposition 

exceeds 


(i11) the amount that would be determined at the particular 
time under subparagraph 66.7(5)(a)(ii) in respect of the 
original disposition if that subparagraph were read with- 
out reference to the words “or the successor”, wherever 
they appear therein, and if amounts that became receiva- 
ble after 1992 were not taken into account, and 


(c) where 


(i) after the original disposition and at or before the par- 
ticular time, the taxpayer disposed of all or part of the 
property in circumstances in which subsection 66.7(4) ap- 
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plied, otherwise than by way of an amalgamation or 
merger or solely because of the application of paragraph 
66.7(10)(c), and 


(ii) the winding-up of the taxpayer began at or before that 
time or the taxpayer’s disposition referred to in subpara- 
graph (i) (other than a disposition under an agreement in 
writing entered into before December 22, 1992) occurred 
after December 21, 1992, 

nil, 

M is the total amount of assistance that the taxpayer has received or 
is entitled to receive in respect of any Canadian development 
expense (including an expense that has become a Canadian ex- 
ploration expense of the taxpayer by virtue of subsection 
66.1(9)) incurred after 1980 or that can reasonably be related to 
Canadian development activities after 1980, 


M.1 is the total of all amounts by which the cumulative Canadian 
development expense of the taxpayer is required because of sub- 
section 80(8) to be reduced at or before that time, 


N is the total of all amounts that are required to be deducted before 
that time under subsection 66(14.2) in computing the taxpayer’s 
cumulative Canadian development expense, and 


O is the total of all amounts that are required to be deducted before 
- that time under paragraph 66.7(12)(c) in computing the tax- 
payer’s cumulative Canadian development expense. 


Related Provisions: 13(34), Reg. 1102(1)(a) — Deductible expenses; 35(1)(c) — 
Prospectors and grubstakers; 50(1)(a) — Deemed disposition where debt becomes bad 
debt: 59(3.2) — Recovery of exploration & development expenses; 66(12.1) — Limita- 
tions of Canadian exploration & development expenses; 66( 12.3) — Unitized oil or gas 
field in Canada; 66.2(7) — Exception; 66.4(1) — Recovery of costs; 66.7(4) — Deduc- 
tion to successor corporation; 70(5.2) — Resource properties and land inventories of 
deceased: 79(4)(c) — Subsequent payment by debtor following surrender of property 
deemed to be repayment of assistance; 79.1(8) — No claim for principal amount of bad 
debt where property seized by creditor; 80(8)(c) — Reduction of CCDE on debt for- 
giveness; 96(2.2)(d) — at-risk amount; 104(5.2) — Trusts — 21-year deemed disposi- 
tion: 248(16), (16.1) —GST or QST input tax credit/refund and rebate deemed to be 
assistance: 248(18), (18.1) — GST or QST — repayment of input tax credit or refund; 
257 — Formula cannot calculate to less than zero. See also at end of s. 66.2. 


History: The opening words of the description of F in the definition “cumulative Ca- 
nadian development expense” in subsec. 66.2(5) amended by 2003, c. 28, subsec. 6(3), 
applicable after December 20, 2002. The opening words formerly read: 


F is the total of all amounts each of which is an amount in respect of a pro- 
perty described in paragraph (b), (e) or (f) of the definition “Canadian re- 
source property” in subsection 66(15) or a right to or interest in such a pro- 
perty, other than such a right or interest that the taxpayer has by virtue of 
being a beneficiary of a trust, (in this description referred to as the “particu- 
lar property”) disposed of by the taxpayer before that time equal to the 
amount, if any, by which 


Cls. (b)(i)(D) and (b)(ii)(E) added to the description of F in the definition “cumulative 
Canadian development expense” in subsec. 66.2(5) added by 1995, c. 21, subsecs. 
23(2) and (3), applicable to taxation years that end after February 21, 1994. 


The description of M.1 added to the definition “cumulative Canadian development ex- 
pense” in subsec. 66.2(5) and the corresponding formula amended by 1995, c. 21, sub- 
secs. 23(1) and (4), applicable to taxation years that end after February 21, 1994. 


All that portion of the description of F in the definition “cumulative Canadian develop- 
ment expense” in subsec. 66.2(5) following para. (a) substituted by 1994, c. 21, subsec. 
29(1), applicable to taxation years ending after February 17, 1987. That portion of the 
description of F formerly read: 


exceeds the amount equal to 


(b) where the proceeds of disposition referred to in paragraph (a) may rea- 
sonably be attributed to the disposition of a property that was acquired by 
the taxpayer in circumstances in which subsection 66.7(4) applies to the tax- 
payer as successor, the lesser of 


(i) the amount determined under paragraph (a) in respect of the property, 
and 


(ii) the total of all amounts each of which is an amount that would be 
determined at that time under paragraph 66.7(4)(a) in respect of the ac- 
quisition of the property by the taxpayer if that paragraph were read 
without reference to “30% of”, and 


(c) in any other case, nil, 
The description of L in the definition “cumulative Canadian development expense” in 
subsec. 66.2(5) substituted by 1994, c. 21, subsec. 29(2), applicable to taxation years 
ending after December 21, 1992, except that where a taxpayer so elects by notifying 
the Minister of National Revenue in writing by December 31, 1994, the description of 


Income Tax Act, Part I, Division B 


L shall apply in respect of the taxpayer to taxation years ending after February 17, 
1987; and, notwithstanding subsecs. 152(4) to (5), such assessments and determinations 
in respect of any taxation year shall be made as are necessary to give effect to the 
election. That description formerly read: 


L_ is the amount by which the total of all amounts each of which is an amount 
determined under subsection 66.4(1) in respect of a taxation year of the tax- 
payer ending at or before that time exceeds the total of all amounts each of 
which is the lesser of 

(a) the amount that would be determined at that time under paragraph 
66.7(4)(a) in respect of the acquisition of property from a particular 
original owner or predecessor owner of the property by the taxpayer if 
that paragraph were read without reference to “30% of’, and 
(b) the amount, if any, by which the total of the amounts that became 
receivable at or before that time by the taxpayer and that are described 
in subparagraph 66.7(5)(a)(ii) in respect of the disposition of property 
acquired from the particular original owner or predecessor owner ex- 
ceeds the amount determined in subparagraph 66.7(5)(a)(i) in respect of 
the acquisition of that property, 
D.1 and its description added the definition “cumulative Canadian development ex- 
pense” in subsec. 66.2(5) by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 40(3)and (3.1), 
applicable to taxation years beginning after February 17, 1987. 
Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-125R4: Dispositions of 
resource properties; IT-273R2: Government assistance — general comments. 


(5.1) Application of subsecs. 66(15), 66.1(6) and 66.4(5) — 
The definitions in subsections 66(15), 66.1(6) and 66.4(5) apply to 
this section. 


Origin of subsec. 66.2(5.1): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in 
the opening words of subsecs. 66(15), 66.1(6) and 66.4(5)). 


(6) Presumption [partner’s share] — Except as provided in 
subsection (7), where a taxpayer is a member of a partnership, the 
taxpayer’s share of any amount that would be an amount referred to 
in the description of D in the definition “cumulative Canadian de- 
velopment expense” in subsection (5), in paragraph (a) of the 
description of F in that definition or in the description of G or M in 
that definition in respect of the partnership for a taxation year of the 
partnership if section 96 were read without reference to paragraph 
96(1)(d) shall, for the purposes of this Act, be deemed to be an 
amount referred to in the description of D in the definition “cumula- 
tive Canadian development expense” in subsection (5), in paragraph 
(a) of the description of F in that definition or in the description of 
G or M in that definition, whichever is applicable, in respect of the 
taxpayer for the taxation year of the taxpayer in which the partner- 
ship’s taxation year ends. 
Related Provisions: 59(1.1)—Parallel rule for foreign resource property, 
66.4(6) — Parallel rule for CCOGPE. 
History: Subsec. 66.2(6) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 40(4), 
applicable after January 1990. Subsec. (6) formerly read: 
(6) Except as provided in subsection (7), where a taxpayer is a member of a 
partnership, the taxpayer’s share of any amount that would be an amount re- 
ferred to in paragraph (a) of the description of F in the definition “cumulative 
Canadian development expense” in subsection (5) or in the description of G or 
M in that definition in respect of the partnership for a taxation year of the part- 
nership if section 96 were read without reference to paragraph 96(1)(d) shall, for 
the purposes of this Act, be deemed to be an amount referred to in paragraph (a) 
of the description of F in the definition “cumulative Canadian development ex- 
pense” in subsection (5) or in the description of G or M in that definition, as the 
case may be, in respect of the taxpayer for the taxation year of the taxpayer in 
which the partnership’s taxation year ends. 
Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-273R2: 
Government assistance — general comments; IT-353R2: Partnership interest — some 
adjustments to cost base (archived). 
1.T. Technical News: 12 (adjusted cost base of partnership interest — subparagraph 
53(1)(e)(vili)). 


(7) Exception — Where a non-resident person is a member of a 
partnership that is deemed under paragraph 115(4)(b) to have dis- 
posed of any Canadian resource property, the person’s share of any 
amount that would be an amount referred to in the description of D 
in the definition “cumulative Canadian development expense” in 
subsection (5), in paragraph (a) of the description of F in that defi- 
nition or in the description of G or M in that definition in respect of 
the partnership for a taxation year of the partnership if section 96 
were read without reference to paragraph 96(1)(d) shall, for the pur- 
poses of this Act, be deemed to be an amount referred to in the 
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description of D in the definition “cumulative Canadian develop- 
ment expense” in subsection (5), in paragraph (a) of the description 
of F in that definition or in the description of G or M in that defini- 
tion, whichever is applicable, in respect of the person for the taxa- 
tion year of the person that is deemed under paragraph 115(4)(a) to 
have ended. 


History: Subsec. 66.2(7) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 40(4), 
applicable after January 1990. Subsec. 66.2(7) formerly read: 


(7) Where a non-resident person is a member of a partnership that is deemed 
under paragraph 115(4)(b) to have disposed of a property, the non-resident per- 
son’s share of any amount that would be an amount referred to in paragraph (a) 
of the description of F in the definition ‘cumulative Canadian development ex- 
pense” in subsection (5) or in the description of G or M in that definition in 
respect of the partnership for a taxation year of the partnership if section 96 were 
read without reference to paragraph 96(1)(d) shall, for the purposes of this Act, 
be deemed in respect of the non-resident person to be an amount referred to in 
paragraph (a) of the description of F in the definition “cumulative Canadian de- 
velopment expense” in subsection (5) or in the description of G or M in that 
definition, as the case may be, for the taxation year of the non-resident person 
that is deemed under paragraph 115(4)(a) to have ended. 


Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-273R2: 
Government assistance — general comments. 


(8) Presumption — Where pursuant to the terms of an arrange- 
ment in writing entered into before December 12, 1979 a taxpayer 
acquired a property described in paragraph (a) of the definition “Ca- 
nadian oil and gas property expense” in subsection 66.4(5), for the 
purposes of this Act, the cost of acquisition shall be deemed to be a 
Canadian development expense incurred at the time the taxpayer 
acquired the property. 

Related Provisions [s. 66.2]: 66(5) — Dealers; 66(18) — Members of partnerships; 
66.7 — Successor rules; 66.8(1) — Resource expenses of limited partner; 87(1.2) — 


New corporation deemed continuation of predecessor; 88(1.5) — Winding-up — par- 
ent deemed continuation of subsidiary. 


Selected Cases [s. 66.2]: Gulf Canada Ltd. v. Canada, [1991] 1 C.T.C. 99 (FCTD);: 
aff'd [1992] 1 C.T.C. 183 (FCA); leave to appeal to SCC refused (1992), 141 N.R. 393 
(note), (sub nom. Gulf Canada Ltd. v. MNR) (Interpretation of: “Canadian exploration 
expenses”, “Canadian development expenses’, “taxable production profits”). 
Definitions [s. 66.2]: “amount” — 248(1); “assistance” — 66(15), 66.1(6.1), 79(4), 
125.4(5), 248(16), (16.1), (18), (18.1); “Canada” — 255, Interpretation Act 8(2.1), 
(2.2); “Canadian development expense” — 66.2(5), (8), 248(1); “Canadian exploration 
expense” — 66.1(6), 248(1); “Canadian exploration and development expense” — 
66(15), 66.2(5.1); “Canadian exploration expense” — 66.1(6), 248(1); “Canadian oil 
and gas property expense” — 66.4(5), 248(1); “Canadian resource property” — 66(15), 
248(1); “corporation” — 248(1), Interpretation Act 35(1); “disposition” — 54, 
66.2(5.1), 66.4(5); “expense” — 66(15), 66.2(5.1); “fiscal period” — 249(2)(b), 249.1; 
“Her Majesty” — Interpretation Act 35(1); “mineral resource”, “non-resident”, “oil or 
gas well”, “person”, “prescribed” — 248(1); “proceeds of disposition” — 54, 66.2(5.1), 
66.4(5); “property”, “share” — 248(1); “taxation year’ — 11(2), 249; “taxpayer” — 
248(1); “writing” — Interpretation Act 35(1). 


66.21 [Foreign resource expenses] — (1) Definitions — The 
definitions in this subsection apply in this section. 


“adjusted cumulative foreign resource expense” of a taxpayer, in 
respect of a country, at the end of a taxation year means the total of 


(a) the cumulative foreign resource expense of the taxpayer, in 
respect of that country, at the end of the year; and 


(b) the amount, if any, by which 


(i) the total determined under paragraph 66.7(13.2)(a) in re- 
spect of that country and the taxpayer for the year 


exceeds 


(ii) the amount that would, but for paragraph (3)(c), be deter- 
mined under subsection (3) in respect of that country and the 
taxpayer for the year. 


“cumulative foreign resource expense” of a taxpayer, in respect 
of a country other than Canada at a particular time, means the 
amount determined by the formula 


(A+B+C+D)-(E+F+G+H+I+J) 


- where 


ie*) 
Nn 


S. 66.21(1) cum 


A is the total of all foreign resource expenses, in respect of that 
country, made or incurred by the taxpayer 


(a) before the particular time, and 


’ (b) at a time (in this definition referred to as a “resident 
time’) 
(i) at which the taxpayer was resident in Canada, and 


(ii) where the taxpayer became resident in Canada before 
the particular time, that is after the last time (before the 
particular time) that the taxpayer became resident in 
Canada; 


B is the total of all amounts required to be included in computing 
the amount referred to in paragraph 59(3.2)(c.1) in respect of 
that country, for taxation years that ended before the particular 
time and at a resident time; 


C is the total of all amounts referred to in the description of F or G 
that are established by the taxpayer to have become a bad debt 
before the particular time and at a resident time; 


D is the total of all specified amounts determined under subsection 
66.7(13.2), in respect of the taxpayer and that country, for taxa- 
tion years that ended before the particular time and at a resident 
time; 

E is the total of all amounts deducted, in computing the taxpayer’s 
income for a taxation year that ended before the particular time 
and at a resident time, in respect of the taxpayer’s cumulative 
foreign resource expense in respect of that country; 


F is the total of all amounts each of which is an amount in respect 
of a foreign resource property, in respect of that country, (in this 
description referred to as the “particular property”) disposed of 
by the taxpayer equal to the amount, if any, by which 


(a) the amount designated under subparagraph 59(1)(b)(ii) by 
the taxpayer in respect of the portion of the proceeds of that 
disposition that became receivable before the particular time 
and at a resident time 


exceeds 
(b) the amount, if any, by which 


(i) the total of all amounts that would be determined 
under paragraph 66.7(2.3)(a), immediately before the 
time (in this paragraph referred to as the “relevant time”) 
when such proceeds of disposition became receivable, in 
respect of the taxpayer, that country and an original 
owner of the particular property (or of any other property 
acquired by the taxpayer with the particular property in 
circumstances to which subsection 66.7(2.3) applied and 
in respect of which the proceeds of disposition became 
receivable by the taxpayer at the relevant time) if 


(A) amounts that became receivable at or after the rel- 
evant time were not taken into account, 


(B) paragraph 66.7(2.3)(a) were read without refer- 
ence to “30% of’, and 


(C) no reduction under subsection 80(8) at or after the 
relevant time were taken into account, 


exceeds the total of 


(ii) all amounts that would be determined under paragraph 
66.7(2.3)(a) at the relevant time in respect of the taxpayer, 
that country and an original owner of the particular pro- 
perty (or of that other property) if 
(A) amounts that became receivable after the relevant 
time were not taken into account, 
(B) paragraph 66.7(2.3)(a) were read without refer- 
ence to “30% of’, and 
(C) no reduction under subsection 80(8) at or after the 
relevant time were taken into account, and 


(111) the portion of the amount otherwise determined under 
this paragraph that was otherwise applied to reduce the 
amount otherwise determined under this description; 


S: 66.21(1) cum Income Tax Act, 


G is the total of all amounts, in respect of that country, each of 
which is an amount included in the amount determined under 
this description by reason of subsection 66(12.41) that became 
receivable by the taxpayer before the particular time and at a 
resident time; 


H_ is the total of all amounts each of which is an amount received 
before the particular time and at a resident time on account of 
any amount referred to in the description of C; 


I is the total of all amounts each of which is an amount by which 
the cumulative foreign resource expense of the taxpayer, in re- 
spect of that country, is required, by reason of subsection 80(8), 
to be reduced at or before the particular time and at a resident 
time; and 

J is the total of all amounts each of which is an amount that is 
required to be deducted, before the particular time and at a resi- 
dent time, under paragraph 66.7(13.1)(a) in computing the tax- 
payer’s cumulative foreign resource expense. 

Related Provisions: 104(5.2) — Trusts — 21-year deemed disposition; 248(1)“for- 

eign resource property” — Meaning of foreign resource property in respect of a coun- 

try; 257 — Formula cannot calculate to less than zero. 


“foreign resource expense” of a taxpayer, in respect of a country 
other than Canada, means 


(a) any drilling or exploration expense, including any general 
geological or geophysical expense, incurred by the taxpayer on 
or in respect of exploring or drilling for petroleum or natural gas 
in that country, 


(b) any expense incurred by the taxpayer for the purpose of de- 
termining the existence, location, extent or quality of a mineral 
resource in that country, including any expense incurred in the 
course of 


(i) prospecting, 

(ii) carrying out geological, geophysical or geochemical 

surveys, 

(iii) drilling by rotary, diamond, percussion or other methods, 

or 

(iv) trenching, digging test pits and preliminary sampling, 
(c) the cost to the taxpayer of any of the taxpayer’s foreign re- 
source property in respect of that country, 


(d) any annual payment made by the taxpayer for the preserva- 
tion of a foreign resource property in respect of that country, and 


(e) subject to section 66.8, the taxpayer’s share of an expense, 
cost or payment referred to in any of paragraphs (a) to (d) that is 
made or incurred by a partnership in a fiscal period of the part- 
nership that begins after 2000 if, at the end of that period, the 
taxpayer was a member of the partnership 


but does not include 


(f) an expenditure that is the cost, or any part of the cost, to the 
taxpayer of any depreciable property of a prescribed class, 


(g) an expenditure incurred at any time after the commencement 
of production from a foreign resource property of the taxpayer in 
order to evaluate the feasibility of a method of recovery of pe- 
troleum, natural gas or related hydrocarbons from the portion of 
a natural reservoir to which the foreign resource property relates, 


(h) an expenditure (other than a drilling expense) incurred at any 
time after the commencement of production from a foreign re- 
source property of the taxpayer in order to assist in the recovery 
of petroleum, natural gas or related hydrocarbons from the por- 
tion of a natural reservoir to which the foreign resource property 
relates, 


(i) an expenditure, incurred at any time, that relates to the injec- 
tion of any substance to assist in the recovery of petroleum, nat- 
ural gas or related hydrocarbons from a natural reservoir, 


(j) an expenditure incurred by the taxpayer, unless the expendi- 
ture was made 


(i) for the acquisition of foreign resource property by the tax- 
payer, or 
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(ii) for the purpose of 
(A) enhancing the value of foreign resource property that 
the taxpayer owned at the time the expenditure was in- 
curred or that the taxpayer had a reasonable expectation 
of owning after that time, or ; 


(B) assisting in evaluating whether a foreign resource pro- 
perty is to be acquired by the taxpayer, or 


(k) the taxpayer’s share of any cost or expenditure referred to in 
any of paragraphs (f) to (j) that is incurred by a partnership. 
Related Provisions: 66(18) — Expenses of partnerships; 66.7(2.3) — Successor of 
foreign resource expenses; 248(1) “foreign resource expense” — Definition applies to 
entire Act; 248(1)“foreign resource property” — Meaning of foreign resource property 

in respect of a country. 


“foreign resource income” of a taxpayer for a taxation year, in 
respect of a country other than Canada, means the total of 


(a) that part of the taxpayer’s income for the year, determined 
without reference to subsections (4) and 66(4), that is reasonably 
attributable to 


(i) the production of petroleum or natural gas from natural 
accumulations of petroleum or natural gas in that country or 
from oil or gas wells in that country, or 


(ii) the production of minerals from mines in that country, 


(b) the taxpayer’s income for the year from royalties in respect 
of a natural accumulation of petroleum or natural gas in that 
country, an oil or gas well in that country or a mine in that coun- 
try, determined without reference to subsections (4) and 66(4); 
and 


(c) all amounts each of which is an amount, in respect of a for- 
eign resource property in respect of that country that has been 
disposed of by the taxpayer, equal to the amount, if any, by 
which 


(i) the amount included in computing the taxpayer’s income 
for the year by reason of subsection 59(1) in respect of that 
disposition 

exceeds 


(ii) the total of all amounts each of which is that portion of an 
amount deducted under subsection 66.7(2) in computing the 
taxpayer’s income for the year that 


(A) can reasonably be considered to be in respect of the 
foreign resource property, and 


(B) cannot reasonably be considered to have reduced the 
amount otherwise determined under paragraph (a) or (b) 
in respect of the taxpayer for the year. 


Related Provisions: 248(1)‘foreign resource property’ — Meaning of foreign re- 
source property in respect of a country. 


“foreign resource loss” of a taxpayer for a taxation year in respect 
of a country other than Canada means the taxpayer’s loss for the 
year in respect of the country determined in accordance with the 
definition “foreign resource income” with such modifications as the 
circumstances require. 


“slobal foreign resource limit” of a taxpayer for a taxation year 
means the amount that is the lesser of 


(a) the amount, if any, by which 


(i) the amount determined under subparagraph 66(4)(b)(ii) in 
respect of the taxpayer for the year 


exceeds the total of 


(ii) the total of all amounts each of which is the maximum 
amount that the taxpayer would be permitted to deduct, in 
respect of a country, under subsection (4) in computing the 
taxpayer’s income for the year if, in its application to the 
year, subsection (4) were read without reference to paragraph 
(4)(b), and 


(iii) the amount deducted for the year under subsection 66(4) 
in computing the taxpayer’s income for the year; and 
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(b) the amount, if any, by which 


(i) 30% of the total of all amounts each of which is, at the 
end of the year, the taxpayer’s adjusted cumulative foreign 
resource expense in respect of a country 


exceeds 
(ii) the total described in subparagraph (a)(ii). 
Related Provisions: 66(13.1) — Short taxation year. 


(2) Application of subsection 66(15) — The definitions in sub- 
section 66(15) apply in this section. 


(3) Amount to be included in income — For the purpose of 
paragraph 59(3.2)(c.1), the amount referred to in this subsection in 
respect of a taxpayer for a taxation year is the amount, if any, by 
which 


(a) the total of all amounts referred to in the descriptions of E to 
J in the definition “cumulative foreign resource expense” in sub- 
section (1) that are deducted in computing the taxpayer’s cumu- 
lative foreign resource expense at the end of the year in respect 
of a country 


exceeds the total of 


(b) the total of all amounts referred to in the descriptions of A to 
D in the definition “cumulative foreign resource expense” in 
subsection (1) that are included in computing the taxpayer’s cu- 
mulative foreign resource expense at the end of the year in re- 
spect of the country, and 


(c) the total determined under paragraph 66.7(13.2)(a) for the 
year in respect of the taxpayer and the country. 
Related Provisions: 59(3.2)(c.1) — Income inclusion; 66(5) — No application to 
certain dealers; 66(11.4)(c) — Change of control; 66.8(1) — Resource expenses of lim- 
ited partner; 70(5.2)(a) — Death of taxpayer; 87(1.2) — Amalgamation — continuing 
corporation; 88(1.5) — Windup — parent continuation of subsidiary. 


(4) Deduction for cumulative foreign resource expense — 
In computing a taxpayer’s income for a taxation year throughout 
which the taxpayer is resident in Canada, the taxpayer may deduct 
the amount claimed by the taxpayer, in respect of a country other 
than Canada, not exceeding the total of 


(a) the greater of 


(i) 10% of a particular amount equal to the taxpayer’s ad- 
justed cumulative foreign resource expense in respect of the 
country at the end of the year, and 


(ii) the least of 


(A) if the taxpayer ceased to be resident in Canada imme- 
diately after the end of the year, the particular amount, 


(B) if clause (A) does not apply, 30% of the particular 
amount, 


(C) the amount, if any, by which the taxpayer’s foreign 
resource income for the year in respect of the country ex- 
ceeds the portion of the amount, deducted under subsec- 
tion 66(4) in computing the taxpayer’s income for the 
year, that applies to a source in the country, and 


(D) the amount, if any, by which 
(1) the total of all amounts each of which is the tax- 
payer’s foreign resource income for the year in respect 
of a country 

exceeds the total of 
(II) all amounts each of which is the taxpayer’s for- 


eign resource loss for the year in respect of a country, 
and 


(II) the amount deducted under subsection 66(4) in 
computing the taxpayer’s income for the year, and 
(b) the lesser of 
(i) the amount, if any, by which the particular amount ex- 


ceeds the amount determined for the year under paragraph 
(a) in respect of the taxpayer, and 


S. 66.3(2) 


(ii) that portion of the taxpayer’s global foreign resource 
limit for the year that is designated for the year by the tax- 
payer, in respect of that country and no other country, in pre- 
scribed form filed with thé Minister with the taxpayer’s re- 
turn of income for the year. 
Related Provisions: 20(1)(hh) — Repayments of inducemen’s, etc.; 66(5)— No 
application to certain dealers; 66(11.4)(c) — Change of control; 66(13.1) — Short tax- 
ation year; 66.8(1) — Resource expenses of limited partner; 70(5.2)(a) — Death of tax- 
payer; 87(1.2) — Amalgamation — continuing corporation; 88(1.5) — Windup — par- 
ent continuation of subsidiary; 96(1)(d)(ii) — Partnerships —no deduction for 
resource expenses; 110.6(1)“investment expense’’(d) — Effect of claim under 66.21(4) 
on capital gains exemption; 115(4.1) — Taxable income earned in Canada — foreign 
resource pool expenses; 127.52(1)(e) — Add-back of deduction for minimum tax 
purposes. 


(5) Individual changing residence — Where at any time in a 
taxation year an individual becomes or ceases to be resident in 
Canada, 
(a) subsection (4) applies to the individual as if the year were the 
period or periods in the year throughout which the individual 
was resident in Canada; and 
(b) for the purpose of applying this section, subsection 66(13.1) 
does not apply to the individual for the year. 


History: S. 66.21 added by 2001, c. 17, s. 47, applicable to taxation years that begin 
after 2000. 


Definitions [s. 66.21]: “adjusted cumulative foreign resource expense” — 66.21(1); 


“amount” — 248(1); “Canada” — 255, Interpretation Act 35(1); “commencement” — 
Interpretation Act 35(1); “cumulative foreign resource expense” — 66.21(1); “depre- 
ciable property” — 13(21), 248(1); “disposition”? — 248(1); “drilling or exploration ex- 
pense’, “expense” — 66(15), 66.21(2); “fiscal period’ — 249.1; “foreign resource ex- 
pense” — 66.21(1), 248(1); “foreign resource income”, “foreign resource loss” — 
66.21(1); “foreign resource property” — 66(15), 248(1); “global foreign resource 
limit” — 66.21(1); “in respect of that country” — 248(1)“foreign resource property”; 
“individual”, “mineral”, “mineral resource”, “Minister”, “oil or gas well” — 248(1); 


“original” owner” — 66(15), 66.21(2); “partnership” — see Notes to 96(1); “pre- 
scribed” — 248(1); “production” — 66(15), 66.21(2); “property” —248(1); “re- 
lated” — 251(2)-(6); “resident”, “resident in Canada” — 250; “share” — 248(1); “tax- 
ation year” — 249; “taxpayer” — 248(1). 


66.3 (1) Exploration and development shares — Any shares 
of the capital stock of a corporation or any interest in any such 
shares or right thereto acquired by a taxpayer under circumstances 
described in paragraph (i) of the definition “Canadian exploration 
expense” in subsection 66.1(6), paragraph (g) of the definition “Ca- 
nadian development expense” in subsection 66.2(5) or paragraph 
(c) of the definition “Canadian oil and gas property expense” in 
subsection 66.4(5) 


(a) shall, if acquired before November 13, 1981, be deemed 
(i) not to be a capital property of the taxpayer, 
(ii) subject to subsection 142.6(3), to be inventory of the tax- 
payer, and 
(ili) to have been acquired by the taxpayer at a cost to the 
taxpayer of nil; and 


(b) shall, if acquired after November 12, 1981, be deemed to 
have been acquired by the taxpayer at a cost to the taxpayer of 
nil. 
History: Para. 66.3(1)(a) amended by 1995, c. 21, s. 51, applicable to taxation years 
that begin after October 1994. The para. formerly read: 
(a) shall, if acquired before November 13, 1981, be deemed not to be a capital 
property of the taxpayer but to be inventory of the taxpayer acquired at a cost to 
the taxpayer of nil, and 


Interpretation Bulletins: IT-503: Exploration and development shares (archived). 


(2) Deductions from paid-up capital — Where, at any time af- 
ter May 23, 1985, a corporation has issued a share of its capital 
stock under circumstances described in paragraph (i) of the defini- 
tion “Canadian exploration expense” in subsection 66.1(6), para- 
graph (g) of the definition “Canadian development expense” in sub- 
section 66.2(5) or paragraph (c) of the definition “Canadian oil and 
gas property expense” in subsection 66.4(5) or has issued a share of 
its capital stock on the exercise of an interest in or right to such a 
share granted under circumstances described in any of those 
paragraphs, in computing, at any particular time after that time, the 
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paid-up capital in respect of the class of shares of the capital stock 
of the corporation that included that share 


Proposed Amendment — 66.3(2) opening words 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), s. 223, will 
amend the opening words of subsec. 66.3(2) by substituting “right to — or, for civil 
law, any right in or to—” for “right to”, to come into force on Royal Assent. 


Technical Notes: See under 124). 
(a) there shall be deducted the amount, if any, by which 


(i) the increase as a result of the issue of the share in the 
paid-up capital, determined without reference to this subsec- 
tion as it applies to the share, in respect of all of the shares of 
that class 


exceeds 
(ii) the amount, if any, by which 


(A) the total amount of consideration received by the cor- 
poration in respect of the share, including any considera- 
tion for the interest or right in respect of the share 


exceeds 


(B) 50% of the amount of the expense referred to in para- 
graph (i) of the definition “Canadian exploration ex- 
pense” in subsection 66.1(6), paragraph (g) of the defini- 
tion “Canadian development expense” in subsection 
66.2(5) or paragraph (c) of the definition “Canadian oil 
and gas property expense” in subsection 66.4(5) that was 
incurred by a taxpayer who acquired the share or the in- 
terest or right on the exercise of which the share was is- 
sued, as the case may be, pursuant to an agreement with 
the corporation under which the taxpayer incurred the ex- 
pense solely as consideration for the share, interest or 
right, as the case may be; and 


(b) there shall be added an amount equal to the lesser of 
(i) the amount, if any, by which 


(A) the total of all amounts each of which is an amount 
deemed by subsection 84(3), (4) or (4.1) to be a dividend 
on shares of that class paid by the corporation after May 
23, 1985 and before the particular time 


exceeds 


(B) the total that would be determined under clause (A) if 
this Act were read without reference to paragraph (a), and 


(ii) the total of all amounts each of which is an amount re- 
quired by paragraph (a) to be deducted in computing the 
paid-up capital in respect of that class of shares after May 22, 
1985 and before the particular time. 


(3) Cost of flow-through shares — Any flow-through share 
(within the meaning assigned by subsection 66(15)) of a corpora- 
tion acquired by a person who was a party to the agreement pursu- 
ant to which it was issued shall be deemed to have been acquired by 
the person at a cost to the person of nil. 


(4) Paid-up capital — Where, at any time after February, 1986, a 
corporation has issued a flow-through share (within the meaning as- 
signed by subsection 66(15)), in computing, at any particular time 
after that time, the paid-up capital in respect of the class of shares of 
the capital stock of the corporation that included that share 


(a) there shall be deducted the amount, if any, by which 


(i) the increase as a result of the issue of the share in the 
paid-up capital, determined without reference to this subsec- 
tion as it applies to the share, in respect of all of the shares of 
that class 


exceeds 
(ii) the amount, if any, by which 


(A) the total amount of consideration received by the cor- 
poration in respect of the share 


Income Tax Act, Part I, Division B 


exceeds 


(B) 50% of the total of the expenses that were renounced 
by the corporation under subsection 66(12.6), (12.601), 
(12.62) or (12.64) in respect of the share; and 


(b) there shall be added an amount equal to the lesser of 
(i) the amount, if any, by which 


(A) the total of all amounts each of which is an amount 
deemed by subsection 84(3), (4) or (4.1) to be a dividend 
on shares of that class paid by the corporation after Febru- 
ary, 1986 and before the particular time 


exceeds 


(B) the total that would be determined under clause (A) if 
this Act were read without reference to paragraph (a), and 


(ii) the total of all amounts each of which is an amount re- 
quired by paragraph (a) to be deducted in computing the 
paid-up capital in respect of that class of shares after Febru- 
ary, 1986 and before the particular time. 
History: Cl. 66.3(4)(a)(ii)(B) amended by 1994, c. 8, s. 7, applicable after December 
2, 1992. Cl. (B) formerly read: 


(B) 50% .of the total of the expenses that were renounced by the corporation 

under subsection 66(12.6), (12.62) or (12.64) in respect of the share; and 
Related Provisions [s. 66.3]: 66(16) — Partnerships — person — taxation year; 
66.4(2) — Deduction — Canadian oil and gas property expenses; 66.7 — Successor 
rules. 
Definitions [s. 66.3]: “amount” — 248(1); “capital property” — 54, 248(1); “class of 
shares” — 248(6): “corporation” — 248(1), Interpretation Act 35(1); “dividend”, “in- 
ventory” — 248(1); “paid-up capital” — 89(1), 248(1); “person” — 66(16), 248(1); 
“share”, “taxpayer” — 248(1). 


66.4 [Canadian oil and gas property expenses] — (1) 
Recovery of costs — For the purposes of the description of B in 
the definition “cumulative Canadian oil and gas property expense” 
in subsection (5) and the description of L in the definition ““cumula- 
tive Canadian development expense” in subsection 66.2(5) and for 
the purpose of subparagraph 64(1.2)(a)(ii) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, as it applies to 
dispositions occurring before November 13, 1981, the amount de- 
termined under this subsection in respect of a taxpayer for a taxa- 
tion year is the amount, if any, by which 


(a) the total of all amounts referred to in the descriptions of E to 
J in the definition “cumulative Canadian oil and gas property 
expense” in subsection (5) that are deducted in computing the 
taxpayer’s cumulative Canadian oil and gas property expense at 
the end of the year 


exceeds the total of 


(b) all amounts referred to in the descriptions of A to D.1 in the 
definition “cumulative Canadian oil and gas property expense” 
in subsection (5) that are included in computing the taxpayer’s 
cumulative Canadian oil and gas property expense at the end of 
the year, and 


(c) the total determined under subparagraph 66.7(12.1)(c)@) in 
respect of the taxpayer for the year. 


Related Provisions: 66(11) — Acquisition of control; 66(11.4) — Change of con- 
trol: 66(13) — Limitation; 104(5.2) — Trusts — 21-year deemed disposition. See addi- 
tional Related Provisions at end of s. 66.4. 


History: The opening words of subsec. 66.4(1) substituted by 1994, c. 21, subsec. 
30(1), applicable to taxation years that end after February 17, 1987. The opening words 
of that subsec. formerly read: 


66.4 (1) For the purposes of the descriptions of A in the definition “cumulative 
Canadian oil and gas property expense” in subsection (5) and L in the definition 
“cumulative Canadian development expense” in subsection 66.2(5), and of sub- 
paragraph 64(1.2)(a)(ii) of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, as it read immediately before March 30, 1983, the amount 
determined under this subsection in respect of a taxpayer for a taxation year is 
the amount, if any, by which 


Subsec. 66.4(1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 41(1), applica- 
ble to taxation years ending after February 17, 1987, except that with respect to such 
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taxation years commencing before February 18, 1987, the reference to “(A to D.1)” in 
para. (b) shall be read as “(A to C)”. Subsec. 66.4(1) formerly read: 


66.4 (1) For the purposes of the descriptions of B in the definition “cumulative 
Canadian oil and gas property expense” in subsection (5) and L in the definition 
“cumulative Canadian development expense” in subsection 66.2(5), and of sub- 
paragraph 64(1.2)(a)(ii) of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, as it read before March 30, 1983, the amount determined 
under this subsection in respect of a taxpayer for a taxation year is the amount, if 
any, by which 
(a) the total of all amounts referred to in the descriptions of E to J in the 
definition “cumulative Canadian oil and gas property expense” in subsection 
(5) that would be taken into account in computing the taxpayer’s cumulative 
Canadian oil and gas property expense at the end of the year 
exceeds 


(b) the total of all amounts referred to in the descriptions of A to C in the 
definition “cumulative Canadian oil and gas property expense” in subsection 
(5) that would be taken into account in computing his cumulative Canadian 
oil and gas property expense at the end of the year. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(2) Deduction for cumulative Canadian oil and gas 
property expense — A taxpayer may deduct, in computing the 
taxpayer's income for a taxation year, such amount as the taxpayer 
may claim not exceeding the total of 


(a) the lesser of 
(i) the total of 


(A) the taxpayer’s cumulative Canadian oil and gas pro- 
perty expense at the end of the year, and 


(B) the amount, if any, by which 


(I) the total determined under subparagraph 
66.7(12.1)(c)(i) in respect of the taxpayer for the year 


exceeds 


(II) the amount that would, but for paragraph (1)(c), be 
determined under subsection (1) in respect of the tax- 
payer for the year, and 


(ii) the amount, if any, by which the total of all amounts each 
of which is 


(A) an amount included in the taxpayer’s income for the 
year by virtue of a disposition in the year of inventory 
described in section 66.3 that was a share, any interest 
therein or right thereto acquired by the taxpayer under cir- 
cumstances described in paragraph (c) of the definition 
“Canadian oil and gas property expense” in subsection 
(5), or 


Proposed Amendment — 66.4(2 


Application: The July 18, 2005 draft legislation (Pat Ss bgabalion.: “subsec. 
224( 1), will amend cl. 66.4(2)(a)Gi)(A) by substituting “or any interest in or right to — 
or, for civil law, any right i in or to—a share” for “, any interest therein or right 
thereto”. to come into force on Royal Assent. _ . 


Technical Notes: See under 12(4), 


(B) an amount included by virtue of paragraph 12(1)(e) in 
computing the taxpayer’s income for the year to the ex- 
tent that it relates to inventory described in clause (A) 


exceeds 


(C) the total of all amounts deducted as a reserve by vir- 
tue of paragraph 20(1)(n) in computing the taxpayer’s in- 
come for the year to the extent that the reserve relates to 
inventory described in clause (A); and 


(b) 10% of the amount, if any, by which the amount determined 
under subparagraph (a)(i) exceeds the amount determined under 
subparagraph (a)(ii). 
Related Provisions: 20(1)(hh) —Repayments of inducements, etc.; 66(10.3) — 
Joint exploration corporation; 66(13.1) — Short taxation year; 66.2(2) — Deduction 
for cumulative CDE; 110.6(1)“investment expense”(d) — effect of claim under 66.4(2) 
on capital gains exemption; 127.52(1)(e) — Add-back of deduction for minimum tax 
Purposes. See additional Related Provisions at end of s. 66.4. 


S. 66.4(5) Can 


History: Subpara. 66.4(2)(a)(i) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
41(2), applicable to taxation years ending after February 17, 1987. Subpara. 
66.4(2)(a)(i) formerly read: 


(i) the amount of the taxpayer’s cumulative Canadian oil and gas property ex- 
pense at the end of the year, and 


Interpretation Bulletins: IT-273R2: Government assistance —- general comments; 
IT-438R2: Crown charges — resource properties in Canada. 


(3), (4) [Repealed under former Act] 


(5) Definitions — In this section 


Related Provisions: 66(15.1) — Application to s. 66; 66.1(6. 1) — Application to s. 
66.1; 66.2(5.1) — Application to s. 66.2. 


“Canadian oil and gas property expense” of a taxpayer means 
any cost or expense incurred after December 11, 1979 that is 


(a) [until 2007] notwithstanding paragraph 18(1)(m), the cost to 
the taxpayer of, including any payment for the preservation of a 
taxpayer’s rights in respect of, any property described in para- 
graph (a), (c) or (d) of the definition “Canadian resource pro- 
perty” in subsection 66(15) or any right to or interest in such 
property (other than such a right or an interest that the taxpayer 
has by reason of being a beneficiary under a trust or a member 
of a partnership) or an amount paid or payable to Her Majesty in 
right of the Province of Saskatchewan as a net royalty payment 
pursuant to a net royalty petroleum and natural gas lease that 
was in effect on March 31, 1977 to the extent that it can reasona- 
bly be regarded as a cost of acquiring the lease, but not includ- 
ing any payment made to any of the persons referred to in sub- 
paragraph 18(1)(m)(i) for the preservation of a taxpayer’s rights 
in respect of a Canadian resource property nor a payment (other 
than a net royalty payment referred to in this paragraph) to 
which paragraph 18(1)(m) applied because of clause 


18(1)(m)Gi)(B), 


er dment [effective 2007] — 66. 4(5)“Canadian oil 
_ and gas property expense” (a) 


_ (a) the cost to the taxpayer of, including any payment foe +e 
: preservation: of a taxpayer’s rights in respect of, any property 
described in paragraph (a), (c) or (d) of the definition “Cana- 
dian resource property” in subsection 66(15), or any right to or 
interest in such property (other than a right or an interest that 
the taxpayer has by reason of be beneficiary under a trust 
mount paid to Her Maj- 
atchewan as a net royalty 


_ esty in right of the Province 

_ payment pursuant to a net roy troleum and natural gas 

lease that was in effect on Marc 1977 to the extent that it 
can reasonably be regarded as a cost of acquiring the lease, 

Application: S.C. 2003, c. 28 (Bill C-48, Royal Assent November 7, 2003), subsec. 

7(2), amends para. (a) of the definition “Canadian oil and gas property expense” in 

subsec. 66.4(5) to read as above, applicable to taxation years that begin after 2006. 


Proposed Amendment — 66.4(5)“Canadian oil and 
gas property expense”(a) 

y 18, 2005 draft legislation (Part 3 — bijuralism), ‘subsec. 
a. (a) of the definition “Canadian oil and gas property expense” 
ibstituting “interest in — or, for civil law, any right in or to — ” 
) come into force on Royal Assent. 


al Notes: ‘See under 12(4). 


- Proposed Amendment [effective 2007] — 

66. 4(5)“Canadian oil and gas property expense”(a) 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
224(3), will amend para. (a) of the definition “Canadian oil and gas property expense” 
in subsec. 66.4(5) by substituting “interest in — or, for civil law, any right in or to —” 
for “interest in”, applicable to taxation years that begin after 2006. 


Technical Notes: See under 12(4). — 


(b) subject to section 66.8, the taxpayer’s share of any expense 
referred to in paragraph (a) incurred by a partnership in a fiscal 
period thereof at the end of which the taxpayer was a member of 
the partnership, unless the taxpayer elects in respect of the share 
in prescribed form and manner on or before the day that is 6 
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months after the taxpayer’s taxation year in which that period 
ends, or 


(c) any cost or expense referred to in paragraph (a) incurred by 
the taxpayer pursuant to an agreement in writing with a corpora- 
tion, entered into before 1987, under which the taxpayer in- 
curred the cost or expense solely as consideration for shares, 
other than prescribed shares, of the capital stock of the corpora- 
tion issued to the taxpayer or any interest in such shares or right 
thereto, 


Proposed Amendment — 66.4(5)“Canadian oil and — 
gas property expense”(c) i 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
224(4), will amend para. (c) of the definition “Canadian oil and gas property expense” 
in subsec, 66.4(5) by substituting “interest in or right to — or, for civil law, any right in 
or to-—” for “interest in such shares or right thereto”, to come into force on Royal 
Assent. — : a — - 


Technical Notes: See under 12(4). _ 


but, for greater certainty, shall not include 


(d) any consideration given by the taxpayer for any share or any 
interest therein or right thereto, except as provided by paragraph 
(c), or 


(e) any expense described in paragraph (c) incurred by any other 
taxpayer to the extent that the expense was, 


(i) by virtue of that paragraph, a Canadian oil and gas pro- 
perty expense of that other taxpayer, 


(ii) by virtue of paragraph (i) of the definition “Canadian ex- 
ploration expense” in subsection 66.1(6), a Canadian explo- 
ration expense of that other taxpayer, or 


(iii) by virtue of paragraph (g) of the definition “Canadian 
development expense” in subsection 66.2(5), a Canadian de- 
velopment expense of that other taxpayer, 


but any amount of assistance that a taxpayer has received or is enti- 
tled to receive in respect of or related to the taxpayer’s Canadian oil 
and gas property expense shall not reduce the amount of any of the 
expenses described in any of paragraphs (a) to (c); 


Related Provisions: 49(2) — Where option expires; 53(1)(e)(vii.1) — Addition to 
ACB — partnership interest; 66(10.3) — Joint exploration corporation; 66(12.5) — 
Unitized oil or gas field in Canada; 66.2(8) — Presumption; 66.3 — Exploration and 
development shares; 66.4(1) — Recovery of costs; 66.4(2) — Deduction for cumula- 
tive COGPE: 248(1)“Canadian oil and gas property expense’ — Definition applies to 
entire Act; 248(16), (16.1) — GST or QST input tax credit/refund and rebate deemed 
to be assistance: 248(18), (18.1) —GST or QST — repayment of input tax credit or 
refund, See also at end of s. 66; Interpretation Act 8(2.1), (2.2) — Application to exclu- 
sive economic zone and continental shelf. See additional Related Provisions and Defi- 
nitions at end of s. 66.4. 


History: Para. (a) of the definition “Canadian oil and gas property expense” in subsec. 
66.4(5) amended by 2003, c. 28, subsec. 7(1), applicable after December 20, 2002. The 
para. formerly read: 


(a) notwithstanding paragraph 18(1)(m), the cost to the taxpayer of any property 
described in paragraph (a), (c) or (d) of the definition “Canadian resource pro- 
perty” in subsection 66(15) or a right to or interest in such property (other than 
such a right or interest that the taxpayer has by reason of being a beneficiary of a 
trust) or an amount paid or payable to Her Majesty in right of the Province of 
Saskatchewan as a net royalty payment pursuant to a net royalty petroleum and 
natural gas lease that was in effect on March 31, 1977 to the extent that it can 
reasonably be regarded as a cost of acquiring the lease, but not including any 
payment made to any of the persons referred to in any of subparagraphs 
18(1)(m)(i) to (iii) for the preservation of a taxpayer’s rights in respect of a Ca- 
nadian resource property nor a payment (other than a net royalty payment re- 
ferred to in this paragraph) to which paragraph 18(1)(m) applied by virtue of 
subparagraph 18(1)(m)(v), 


Para. (b) of “Canadian oil and gas property expense” in subsec. 66.4(5) amended by 
1994, c. 7, Sch. VIII (1993, c. 24), s. 25, applicable to partnership fiscal periods ending 
after July 1990, except that an election referred to in the para. that is filed before De- 
cember 11, 1993, shall be deemed to have been filed on a timely basis. That para. 
formerly read; 


(b) subject to section 66.8, the taxpayer’s share of any expense referred to in 
paragraph (a) incurred by a partnership in a fiscal period thereof, if at the end of 
that fiscal period [the taxpayer] was a member thereof, or 


Regulations: 6202 (prescribed share). 


Part I, Division B 


Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-273R2: Government assis- 
tance — general comments; IT-438R2: Crown charges — resource properties in Can- 
ada; IT-503: Exploration and development shares (archived). 


Forms: T2 SCH 12: Resource-related deductions; T1086: Election by a partner waiv- 
ing Canadian development expenses or oil and gas property expenses. 


“cumulative Canadian oil and gas property expense” of a tax- 
payer at any time in a taxation year means the amount determined 
by the formula 


(A+B+C+D+D.1) 


~(E+F+G+H+I+I11+J) 
where 


A is the total of all Canadian oil and gas property expenses made 
or incurred by the taxpayer before that time, 


B is the total of all amounts determined under subsection (1) in 
respect of the taxpayer for taxation years ending before that 
time, 

C is the total of all amounts referred to in the description of F or G 
that are established by the taxpayer to have become bad debts 
before that time, 


D is such part, if any, of the amount determined for I as has been 
repaid before that time by the taxpayer pursuant to a legal obli- 
gation to repay all or any part of that amount, 


D.1 is the total of all specified amounts, determined under para- 
graph 66.7(12.1)(c) in respect of the taxpayer for taxation years 
ending before that time, 


Eis the total of all amounts deducted in computing the taxpayer’s 
income for a taxation year ending before that time in respect of 
the taxpayer’s cumulative Canadian oil and gas property 
expense, 


Fis the total of all amounts each of which is an amount in respect 
of property described in paragraph (a), (c) or (d) of the definition 
“Canadian resource property” in subsection 66(15) or any right 
to or interest in such a property, other than such a right or an 
interest that the taxpayer has by reason of being a beneficiary 
under a trust or a member of a partnership, (in this description 
referred to as “the particular property”) disposed of by the tax- 
payer before that time equal to the amount, if any, by which 


Proposed Amendment — 66.4(5)“cumulative ; 
‘Canadian oil and gas property expense”F opening © 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subse 
224(5), will amend the opening words of the ¢ stion of F in the definition “cumul: 
tive Canadian oil and gas property expense” in subsec. 66.4(5) by substituting “interest 
in — or, for civil law, any right in or to —” for “interest in”, to come into force on 
Royal Assent. ol ee : 
Technical Notes: See under 12(4). | 


(a) the amount, if any, by which the proceeds of disposition 
in respect of the particular property that became receivable 
by the taxpayer before that time exceed any outlays or ex- 
penses made or incurred by the taxpayer before that time for 
the purpose of making the disposition and that were not oth- 
erwise deductible for the purposes of this Part 


exceeds the total of 
(b) the amount, if any, by which 


(i) the total of all amounts that would be determined 
under paragraph 66.7(5)(a), immediately before the time 
(in this paragraph and paragraph (c) referred to as the 
“relevant time”) when such proceeds of disposition be- 
came receivable, in respect of the taxpayer and an original 
owner of the particular property (or of any other property 
acquired by the taxpayer with the particular property in 
circumstances in which subsection 66.7(5) applied and in 
respect of which the proceeds of disposition became re- 
ceivable by the taxpayer at the relevant time) if 


(A) amounts that became receivable at or after the rel- 
evant time were not taken into account, 
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(B) each designation made under subparagraph 
66.7(4)(a)(iii) in respect of an amount that became re- 
ceivable before the relevant time were made before the 
relevant time, 


(C) paragraph 66.7(5)(a) were read without reference 
to “10% of’, and 


(D) no reduction under subsection 80(8) at or after the 
relevant time were taken into account 


exceeds the total of 


(1i) all amounts that would be determined under paragraph 
66.7(5)(a) at the relevant time in respect of the taxpayer 
and an original owner of the particular property (or of that 
other property described in subparagraph (i)) if 


(A) amounts that became receivable after the relevant 
time were not taken into account, 


(B) each designation made under subparagraph 
66.7(4)(a)(iii) in respect of an amount that became re- 
ceivable at or before the relevant time were made 
before the relevant time, 


(C) paragraph 66.7(5)(a) were read without reference 
to “10% of’, and 


(D) no reduction under subsection 80(8) at or after the 
relevant time were taken into account, and 


(iii) such portion of the amount determined under this 
paragraph as was otherwise applied to reduce the amount 
otherwise determined under this description, and 


(c) the amount, if any, by which 


(i) the total of all amounts that would be determined 
under paragraph 66.7(4)(a), immediately before the rele- 
vant time, in respect of the taxpayer and an original 
owner of the particular property (or of any other property 
acquired by the taxpayer with the particular property in 
circumstances in which subsection 66.7(4) applied and in 
respect of which the proceeds of disposition became re- 
ceivable by the taxpayer at the relevant time) if 


(A) amounts that became receivable at or after the rel- 
evant time were not taken into account, 


(B) each designation made under subparagraph 
66.7(4)(a)(iii) in respect of an amount that became re- 
ceivable before the relevant time were made before the 
relevant time, 


(C) paragraph 66.7(4)(a) were read without reference 
to “30% of’, and 


(D) no reduction under subsection 80(8) at or after the 
relevant time were taken into account 


exceeds the total of 


(ii) all amounts that would be determined under paragraph 
66.7(4)(a) at the relevant time in respect of the taxpayer 
and an original owner of the particular property (or of that 
other property described in subparagraph (i)) if 


(A) amounts that became receivable after the relevant 
time were not taken into account, 


(B) each designation made under subparagraph 
66.7(4)(a)(iii) in respect of an amount that became re- 
ceivable at or before the relevant time were made 
before the relevant time, 


(C) paragraph 66.7(4)(a) were read without reference 
to “30% of’, 


(D) amounts described in subparagraph 66.7(4)(a)(ii) 
that became receivable at the relevant time were not 
taken into account, and 


(E) no reduction under subsection 80(8) at or after the 
relevant time were taken into account, and 
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(ili) such portion of the amount otherwise determined 
under this paragraph as was otherwise applied to reduce 
the amount otherwise determined under this description, 


G is the total of all amounts that became receivable by the taxpayer 
before that time that are to be included in the amount determined 
under this description by virtue of paragraph 60(12.5)(a), 


His the total of all amounts each of which is an amount received 
before that time on account of any amount referred to in the 
description of C, 


I is the total amount of assistance that the taxpayer has received or 
is entitled to receive in respect of any Canadian oil and gas pro- 
perty expense incurred after 1980 or that can reasonably be re- 
lated to any such expense after 1980, 


[1 is the total of all amounts by which the cumulative Canadian oil 
and gas property expense of the taxpayer is required because of 
subsection 80(8) to be reduced at or before that time, and 


J is the total of all amounts that are required to be deducted before 
that time under paragraph 66.7(12)(d) in computing the tax- 
payer’s cumulative Canadian oil and gas property expense; 


Related Provisions: 20(1)(kk) — Exploration and development grants; 50(1)(a) — 
Deemed disposition where debt becomes bad debt; 66(10.3) — Joint exploration corpo- 
ration; 66(12.5) — Unitized oil or gas field in Canada; 66.7(5) — Deduction to succes- 
sor corporation; 70(5.2) — Resource properties and land inventories of deceased tax- 
payer; 79(4)(c) — Subsequent payment by debtor following surrender of property 
deemed to be repayment of assistance; 79.1(8) — No claim for principal amount of bad 
debt where property seized by creditor; 80(8)(d) — Reduction of CCOGPE on debt 
forgiveness; 96(2.2)(d) — At-risk amount: 104(5.2) — Trusts — 21-year deemed dis- 
position; 248(16), (16.1) — GST or QST input tax credit/refund and rebate deemed to 
be assistance; 248(18), (18.1) — GST or OST — repayment of input tax credit or re- 
fund; 257 — Formula cannot calculate to less than zero. See also at end of s. 66.4. 


History: The opening words of the description of F in the definition “cumulative Ca- 
nadian oil and gas property expense” in subsec. 66.4(5) amended by 2003, c. 28, sub- 
sec. 7(3), applicable after December 20, 2002. The opening words formerly read: 


F is the total of all amounts each of which is an amount in respect of a pro- 
perty described in paragraph (a), (c) or (d) of the definition “Canadian re- 
source property” in subsection 66(15) or a right to or interest in such a pro- 
perty, other than such a right or interest that the taxpayer has by reason of 
being a beneficiary of a trust, (in this description referred to as “the particu- 
lar property”) disposed of by. the taxpayer before that time equal to the 
amount, if any, by which 

Cls. (b)(i)(D), (b)Gi)(D), (¢)(i)(D) and (c)(ii)(E) added to the description of F in the 
definition “cumulative Canadian oil and gas property expense” in subsec. 66.4(5) by 
1995, c. 21, subsecs. 24(2)—(5), applicable to taxation years that end after February 21, 
1994. 


The description of I.1 added to the definition “cumulative Canadian oil and gas pro- 
perty expense” in subsec. 66.4(5) and the corresponding formula amended by 1995, c. 
21, subsecs. 24(6) and (1), applicable to taxation years that end after February 21, 
1994. 


All that portion of the description of F in the definition “cumulative Canadian oil and 
gas property expense” in subsec. 66.4(S) following para. (a) substituted by 1994, c. 21, 
subsec. 30(2), applicable to taxation years ending after February 17, 1987. That portion 
of the description of F formerly read: 
exceeds the amount equal to 
(b) where the proceeds of disposition referred to in paragraph (a) may rea- 
sonably be attributed to the disposition of a property that was acquired by 
the taxpayer in circumstances in which subsection 66.7(5) applies to the tax- 
payer as successor, the lesser of 
(i) the amount determined under paragraph (a) in respect of the property, 
and 
(ii) the total of all amounts each of which is an amount that would be 
determined at that time under paragraph 66.7(5)(a) in respect of the ac- 
quisition of the property by the taxpayer if that paragraph were read 
without reference to “10% of”, and 
(c) in any other case, nil, 
D.1 and its description added to in the definition “cumulative Canadian oil and gas 
property expense” in subsec. 66.4(5) by 1994, c. 7, Sch. II (1991, c. 49), subsees. 41(3) 
and (3.1), applicable to taxation years beginning after February 17, 1987. 
Selected Cases: Bow River Pipe Lines Ltd. v. R., [1998] 3 C.T.C. 2394 (TCC) 
(CCOGPE was nil where taxpayer never a partner of limited partnership). 
Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-273R2: 
Government assistance — general comments. 


“proceeds of disposition” has the meaning assigned by section 54. 


S. 66.4(5) pro 


History: The definition “disposition” repealed, and “proceeds of disposition” 
amended, by 2001, c. 17, s. 48, applicable to transactions and events that occur after 
December 23, 1998. The definitions formerly read: 
“disposition” and “proceeds of disposition” have the meanings assigned by sec- 
tion 54. 


(5.1) Application of subsecs. 66(15) and 66.1(6) — The defi- 
nitions in subsections 66(15) and 66.1(6) apply to this section. 


Origin of subsec. 66.4(5.1): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in 
the opening words of subsecs. 66(15) and 66.1(6)). 


(6) Share of partner — Except as provided in subsection (7), 
where a taxpayer is a member of a partnership, the taxpayer's share 
of any amount that would be an amount referred to in the descrip- 
tion of D in the definition “cumulative Canadian oil and gas pro- 
perty expense” in subsection (5), in paragraph (a) of the description 
of F in that definition or in the description of G or I in that defini- 
tion in respect of the partnership for a taxation year of the partner- 
ship if section 96 were read without reference to paragraph 96(1)(d) 
shall, for the purposes of this Act, be deemed to be an amount re- 
ferred to in the description of D in the definition “cumulative Cana- 
dian oil and gas property expense” in subsection (5), in paragraph 
(a) of the description of F in that definition or in the description of 
G or | in that definition, whichever is applicable, in respect of the 
taxpayer for the taxation year of the taxpayer in which the partner- 
ship’s taxation year ends. 


Related Provisions: 59(1.1) — Parallel 
66.2(6) — Parallel rule for CCDE. 


History: Subsec. 66.4(6) amended by 1994. c. 7, Sch. If (1991, c. 49), subsec. 41(4), 
to add reference to the description of D (twice), applicable after January 1990. 


rule for foreign resource property, 


Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-273R2: 
Government assistance — general comments; IT-353R2: Partnership interests — some 
adjustments to cost base (archived). 


|.T. Technical News: 12 (adjusted cost base of partnership interest — subparagraph 
53(1)(e)(vili)). 


(7) Exception — Where a non-resident person is a member of a 
partnership that is deemed under paragraph 115(4)(b) to have dis- 
posed of any Canadian resource property, the person’s share of any 
amount that would be an amount referred to in the description of D 
in the definition “cumulative Canadian oil and gas property ex- 
pense” in subsection (5), in paragraph (a) of the description of F in 
that definition or in the description of G or I in that definition in 
respect of the partnership for a taxation year of the partnership if 
section 96 were read without reference to paragraph 96(1)(d) shall, 
for the purposes of this Act, be deemed to be an amount referred to 
in the description of D in the definition “cumulative Canadian oil 
and gas property expense” in subsection (5), in paragraph (a) of the 
description of F in that definition or in the description of G or I in 
that definition, whichever is applicable, in respect of the person for 
the taxation year of the person that is deemed under paragraph 
115(4)(a) to have ended. 


History: Subsec. 66.4(7) substituted by 1994. c. 7, Sch. If (1991, c. 49), subsec. 41(4), 
applicable to taxation years of partnerships beginning after 1984. Subsec. 66.4(7) for- 
merly read: 


(7) \dem — Where a non-resident person is a member of a partnership that is 
deemed under paragraph 115(4)(b) to have disposed of a property described in 
any of paragraphs, 59(1.2)(a), (2)(c) and (d) of the /ncome Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, the non-resident’s share of any amount 
that would be an amount referred to in paragraph (a) of the description of F in 
the definition “cumulative Canadian oil and gas property expense” in subsection 
(5) or in the description of G or I in that definition in respect of the partnership 
for a taxation year of the partnership if section 96 were read without reference to 
paragraph 96(1)(d) shall, for the purposes of this Act, be deemed to be an 
amount referred to in paragraph (a) of the description of F in the definition “cu- 
mulative Canadian oil and gas property expense” in subsection (5) or in the 
description of G or | in that definition, as the case may be, in respect of the non- 
resident person for the taxation year of the non-resident person that is deemed 
under paragraph 115(4)(a) to have ended. 


Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-273R2: 
Government assistance — general comments. 


Related Provisions [s. 66.4]: 66(5) — Dealers; 66(18) — Members of partnerships; 
66.7 — Successor rules; 66.8(1) — Resource expenses of limited partner; 87(1.2) — 
New corporation deemed continuation of predecessor. 


Income Tax Act, Part I, Division B 


Selected Cases [s. 66.4]: Bow River Pipe Lines Ltd. v. R., {1997} 3 C.T.C. 397 
(FCA) (Entitlement of non-partners to claim COGPE established). 


Definitions [s. 66.4]: “amount” — 248(1); ‘assistance’ — 66(15), 66.1(6.1), 79(4), 
125.4(5), 248(16), (16.1), (18), (18.1); “Canada” — 255, Interpretation Act 8(2.1), 
(2.2); “Canadian exploration expense” — 66.1(6), 66.4(5.1), 248(1); “Canadian oil and 
gas property expense” — 66.4(5), 248(1); “Canadian resource property” — 66(15), 
66.4(5.1), 248(1); “corporation” — 248(1), Interpretation Act 35(1); “disposition’’ — 
248(1); “expense” — 66(15), 66.4(5.1); “fiscal period” — 249.1; “Her Majesty” — In- 
terpretation Act 35(1); “inventory”, “mineral”, “non-resident”, “oil or gas well”, “pre- 
scribed” — 248(1); “proceeds of disposition” — 54, 66.4(5); “property”, “share” — 
248(1); “taxation year” — 11(2), 249; “taxpayer” — 248(1); “writing” — Interpreta- 
tion Act 35(1). 


Interpretation Bulletins [s. 66.4]: IT-273R2: Government assistance — general 
comments. 


66.5 (1) Deduction from income — In computing its income for 
a taxation year that ends before 1995, a corporation that has not 
made a designation for the year under subsection 66(14.1) or (14.2) 
may deduct such amount as it may claim not exceeding its cumula- 
tive offset account at the end of the year. 


Related Provisions: 66.7 — Successor rules; 66.8(1) — Resource expenses of lim- 
ited partner; 196 — Tax on deduction under s. 66.5. 


Forms: 12099: Part IX tax return in respect of amounts deducted under subsection 
66.5(1). 


(2) Definition of “cumulative offset account” — In this sec- 
tion, “cumulative offset account” of a corporation at any time 
means the amount, if any, by which 


(a) the total of all amounts required to be added under subsec- 
tions 66(14.1) and (14.2) in computing its cumulative offset ac- 
count before that time, 


exceeds 


(b) the total of all amounts deducted under subsection (1) in 
computing its income for taxation years ending before that time. 


Related Provisions: 87(2)(pp) — Amalgamation — cumulative offset 
computation. 


account 


(3) Change of control — Where at any time after June 5, 1987 
control of a corporation has been acquired by a person or group of 
persons, the amount deductible under subsection (1) by the corpora- 
tion in computing its income for a taxation year ending after that 
time shall not exceed the amount, if any, by which 


(a) the part of its income for the year that may reasonably be 
regarded as attributable to production from Canadian resource 
properties owned by it immediately before that time 


exceeds 


(b) the total of all amounts deducted under subsection 29(25) of 
the Income Tax Application Rules and subsections 66.7(1), (3), 
(4) and (5) by it in respect of its income for the year in comput- 
ing its income for the year. 

Related Provisions [subsec. 66.5(3)]: 139.1(18) — Holding corporation deemed 


not to acquire control of insurer on demutualization; 249(4) — Deemed year end where 
change of control occurs; 256(6)—(9) — Whether control acquired. 


Definitions [s. 66.5]: “acquired” — 256(7)-(9); “amount” — 248(1); “control” — 
256(6)-(9); “corporation” — 248(1), Interpretation Act 35(1); “cumulative offset ac- 
count” —66.5(2); “person” — 248(1); “taxation year” — 249. 


66.6 Acquisition from tax-exempt [person] — Where a cor- 
poration acquires, by purchase, amalgamation, merger, winding-up 
or otherwise, all or substantially all of the Canadian resource 
properties or foreign resource properties of a person whose taxable 
income is exempt from tax under this Part, subsection 29(25) of the 
Income Tax Application Rules and subsections 66.7(1) to (5) do not 
apply to the corporation in respect of the acquisition of the 
properties. 


Related Provisions: 66.7 — Successor rules; 66.8(1) — Resource expenses of lim- 
ited partner. 


History: S. 66.6 amended by 1998, c. 19, s. 105, applicable to acquisitions that occur 
after April 26, 1995, other than an acquisition that occurs before 1996 and that was 
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required by an agreement in writing entered into before April 27, 1995. The section 
formerly read: 


66.6 (1) Where subsec. 29(25) of ITAR and subsecs. 66.7(1), (2), etc. do 
not apply — Where a particular corporation has at any time after July 19, 1985 
acquired by purchase, amalgamation, merger, winding-up or otherwise, from an- 
other person who is exempt from tax under this Part on that person’s taxable 
income (other than a corporation that is referred to in paragraph 149(1)(d) and 
that is a principal-business corporation within the meaning assigned by subsec- 
tion 66(15)) all or substantially all of the person’s Canadian resource properties, 
subsection 29(25) of the Income Tax Application Rules and subsections 66.7(1), 
(2), (3) and (4) do not apply to the particular corporation in respect of the acqui- 
sition of the properties except to the extent that the properties were acquired by it 
before 1987 pursuant to an agreement in writing made by it before July 20, 1985. 


(2) Where subsec. 66.7(5) does not apply — Where a particular corporation 
has at any time after July 19, 1985 acquired by purchase, amalgamation, merger, 
winding-up or otherwise, from another person who is exempt from tax under this 
Part on that person’s taxable income all or substantially all of the person’s Cana- 
dian resource properties, subsection 66.7(5) does not apply to the particular cor- 
poration in respect of the acquisition of the properties except to the extent that 
the properties were acquired by it before 1987 pursuant to an agreement in writ- 
ing made by it before July 20, 1985. 

Definitions [s. 66.6]: “business” — 248(1); “corporation” — 248(1), Interpretation 

Act 35(1); “person”, “property” — 248(1); “taxable income” — 2(2), 248(1); “writ- 

ing” — Interpretation Act 35(1). 


Interpretation Bulletins: IT-126R2: Meaning of “winding-up”. 


66.7 (1) Successor of Canadian exploration and 
development expenses — Subject to subsections (6) and (7), 
where after 1971 a corporation (in this subsection referred to as the 
“successor”) acquired a particular Canadian resource property 
(whether by way of a purchase, amalgamation, merger, winding-up 
or otherwise), there may be deducted by the successor in computing 
its income for a taxation year an amount not exceeding the total of 
all amounts each of which is an amount determined in respect of an 
original owner of the particular property that is the lesser of 


(a) the Canadian exploration and development expenses incurred 
by the original owner before the original owner disposed of the 
particular property to the extent that those expenses were not 
otherwise deducted in computing the income of the successor 
for the year, were not deducted in computing the income of the 
successor for a preceding taxation year and were not deductible 
under subsection 66(1) or deducted under subsection 66(2) or 
(3) by the original owner, or deducted by any predecessor owner 
of the particular property, in computing income for any taxation 
year, and 


(b) the amount, if any, by which 


(i) the part of the successor’s income for the year that may 
reasonably be regarded as attributable to 


(A) the amount included in computing its income for the 
year under paragraph 59(3.2)(c) that may reasonably be 
regarded as attributable to the disposition by it in the year 
or a preceding taxation year of any interest in or right to 
the particular property to the extent that the proceeds of 
the disposition have not been included in determining an 
amount under clause 29(25)(d)(i)(A) of the Income Tax 
Application Rules, this clause, clause (3)(b)(i)(A) or para- 
graph (10)(g) for a preceding taxation year, 


S Proposed Amendment — 66.7(1)(b)(i)(A) 


Application: The July 18, 2005 draft legislation (Part 3— bijuralism), subsec. 
,225(1), will amend cl. 66.7(1)(b)(G)(A) by substituting “interest in or right to — or, for 
tivil law, any right in or to — ” for “interest in or right to”, to come into force on Royal 
Assent. 


Technical Notes: See under 12(4). 


(B) its reserve amount for the year in respect of the origi- 
nal owner and each predecessor owner, if any, of the par- 
ticular property, or 


(C) production from the particular property, 


computed as if no deduction were allowed under section 29 
of the Income Tax Application Rules, this section or any of 
sections 65 to 66.5, 


S. 66.7(2)(b)(i)(A) 


exceeds the total of 


(ii) all other amounts deducted under subsection 29(25) of 
the Income Tax Application Rules, this subsection and sub- 
‘ sections (3), (4) and (5) for the year that can reasonably be 
regarded as attributable to the part of its income for the year 
described in subparagraph (i) in respect of the particular pro- 
perty, and 
(1) all amounts added because of subsection 80(13) in com- 
puting the amount determined under subparagraph (i). 
Related Provisions: 66(1) — Exploration and development expenses; 66.6(1) — 
Application; 66.7(2.3) — Income deemed not attributable to production from Canadian 
Tesource property; 66.7(6), (7) — Application rules; 66.7(10) — Change of control: 
66.7(10.1) — Amalgamation — partnership property; 66.7(11)—Change of con- 
trol — anti-avoidance rule; 66.7(12) — Reduction of Canadian resource expenses; 
66.7(14) — Disposal of Canadian resource properties; 66.7(16) — Non-successor ac- 
quisitions; 66.7(17) — Restriction on deductions. See also at end of s. 66.7. 
History: Subpara. 66.7(1)(b)(iii) amended by 1998, c. 19, subsec. 106(1), applicable to 
taxation years that end after February 21, 1994. The subpara. formerly read: 


(i) all amounts added because of subsection 80(13) or (17) in computing the 
amount determined under subparagraph (i). 
The portion of para. 66.7(1)(b) after subpara. (i) amended by 1995, c. 21, subsec. 25(1), 
applicable to taxation years that end after February 21, 1994. That portion formerly 


read: 
exceeds 


(ii) the total of all other amounts deducted under subsection 29(25) of the 
Income Tax Application Rules, this subsection and subsections (3), (4) and 
(5) for the year that may reasonably be regarded as attributable to the part of 
its income for the year described in subparagraph (i) in respect of the partic- 
ular property. 
Para. 66.7(1)(a) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 42(1), applica- 
ble to taxation years ending after February 17, 1987. Para. 66.7(1)(a) formerly read: 


(a) the Canadian exploration and development expenses incurred by the original 
owner before that owner disposed of the particular property to the extent that 
those expenses were not deducted by the successor in computing its income for a 
preceding taxation year and were not deductible under subsection 66(1), or de- 
ducted under subsection 66(2) or (3), by the original owner or deducted by any 
predecessor owner of the particular property in computing income for any taxa- 
tion year, and 


Forms: T2010: Election to deduct resource expenses upon acquisition of resource pro- 
perty by. a corporation. 


(2) Successor of foreign exploration and development ex- 
penses — Subject to subsections (6) and (8), where after 1971 a 
corporation (in this subsection referred to as the “successor”) ac- 
quired a particular foreign resource property (whether by way of a 
purchase, amalgamation, merger, winding-up or otherwise), there 
may be deducted by the successor in computing its income for a 
taxation year an amount not exceeding the total of all amounts each 
of which is an amount determined in respect of an original owner of 
the particular property that is the lesser of 


(a) the amount, if any, by which 


(i) the foreign exploration and development expenses in- 
curred by the original owner before the original owner dis- 
posed of the particular property to the extent that those ex- 
penses were incurred when the original owner was resident 
in Canada, were not otherwise deducted in computing the 
successor’s income for the year, were not deducted in com- 
puting the successor’s income for a preceding taxation year 
and were not deductible by the original owner, nor deducted 
by any predecessor owner of the particular property, in com- 
puting income for any taxation year 


exceeds 


(ii) the total of all amounts each of which is an amount by 
which the amount described in this paragraph is required be- 
cause of subsection 80(8) to be reduced at or before the end 
of the year, and 


(b) the amount, if any, by which the total of 
(1) the part of the successor’s income for the year that can 
reasonably be regarded as attributable to 


(A) the amount included under subsection 59(1) in com- 
puting its income for the year that can reasonably be re- 


343 


S. 66.7(2)(b)(i)(A) 


garded as attributable to the disposition by it of any inter- 
est in or right to the particular property, oF 


Proposed Amendment — 66.7(2)(b)(i)(A) . : 


Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 


225(2), will amend cl, 66.7(2)(b)GA) by substituting “interest in or right io or, for 
civil law, any right in or to — ” for “interest in or right to”, to come into force on Royal 
Assent. : =e : - 


Technical Notes: See under 


(B) production from the particular property, 
computed as if no deduction were allowed under sections 65 
to 66.5 and this section, and 


(ii) the lesser of 


(A) the total of all amounts each of which is the amount 
designated by the successor for the year in respect of a 
Canadian resource property owned by the original owner 
immediately before being acquired with the particular 
property by the successor or a predecessor owner of the 
particular property, not exceeding the amount included in 
the successor’s income for the year, computed as if no 
deduction were allowed under section 29 of the Income 
Tax Application Rules, this section or any of sections 65 
to 66.5, that can reasonably be regarded as being attribu- 
table to the production after 1988 from the Canadian re- 


source property, and 


(B) the amount, if any, by which 10% of the amount de- 
scribed in paragraph (a) for the year in respect of the orig- 
inal owner exceeds the total of all amounts each of which 
would, but for this subparagraph, clause (iii)(B) and sub- 
paragraph (10)(h)(vi), be determined under this paragraph 
for the year in respect of the particular property or other 
foreign resource property owned by the original owner 
immediately before being acquired with the particular 
property by the successor or a predecessor owner of the 
particular property 


exceeds the total of 


(iii) all other amounts deducted under this subsection for the 
year that can reasonably be regarded as attributable to 


(A) the part of its income for the year described in sub- 
paragraph (i) in respect of the particular property, or 


(B) a part of its income for the year described in clause 
(ii)(A) in respect of which an amount is designated by the 
successor under clause (ii)(A), and 


(iv) all amounts added because of subsection 80(13) in com- 
puting the amount determined under subparagraph (1), 


and income in respect of which an amount is designated under 
clause (b)(ii)(A) shall, for the purposes of clause 29(25)(d)(i)(B) of 
the Income Tax Application Rules, clauses (1)(b)G)(C), (3)(b)G)(O), 
(4)(b)G)(B) and (5)(b)G)(B) and subparagraph (10)(g)(iii), be 
deemed not to be attributable to production from a Canadian re- 
source property. 


Related Provisions: 66(4) — Foreign exploration and development expenses; 
66.6(1) — Application; 66.7(2.1), (2.2) — Country-by-country successor FEDE alloca- 
tions; 66.7(2.3) — Income deemed not attributable to production from Canadian re- 
source property; 66.7(6), (8)— Application rules; 66.7(10) — Change of control; 
66.7(10.1) — Amalgamation — partnership property: 66.7(1 1) — Change of con- 
trol —- anti-avoidance rule; 66,7(13)—Reduction of foreign resource expenses; 
66.7(15) — Disposal of foreign resource properties; 66.7(16) — Non-successor acqui- 
sitions: 66.7(17) — Restriction on deductions; 80(1)“successor pool” — Debt forgive- 
ness: 80(8)(a) — Reduction of undeducted balances on debt forgiveness. See also at 
end of s. 66.7. 


History: Subpara. 66.7(2)(a)(i) amended by 2001, c. 17, subsec. 49(1), applicable to 
1999 et seq. Subpara. (i) formerly read: 


(i) the foreign exploration and development expenses incurred by the original 
owner before the original owner disposed of the particular property to the extent 
that those expenses were not otherwise deducted in computing the successor’s 
income for the year, were not deducted in computing the successor’s income for 
a preceding taxation year and were not deductible by the original owner, or de- 
ducted by any predecessor owner of the particular property, in computing in- 
come for any taxation year 


Income Tax Act, Part I, Division B 


Subpara. 66.7(2)(b)(iv) amended by 1998, c. 19, subsec. 106(2), applicable to taxation 
years that end after February 21, 1994. The subpara. formerly read: 


(iv) all amounts added because of subsection 80(13) or (17) in computing the 
amount determined under subparagraph (1), 


Para. 66.7(2)(a) and the portion of para. 66.7(2)(b) after subpara. (ii) amended by 1995, 
c. 21, subsecs. 25(2) and (3), applicable to taxation years that end after February pat 
1994. Para. 66.7(2)(a) and that portion of para. 66.7(2)(b) formerly read: 


(a) the foreign exploration and development expenses incurred by the original 
owner before the original owner disposed of the particular property to the extent 
that those expenses were not otherwise deducted in computing the income of the 
successor for the year, were not deducted in computing the income of the succes- 
sor for a preceding taxation year and were not deductible by the original owner, 
or deducted by any predecessor owner of the particular property, in computing 
income for any taxation year, and 


exceeds 


(iii) the total of all other amounts deducted under this subsection for the year 
that can reasonably be regarded as attributable to 
(A) the part of its income for the year described in subparagraph (i) in 
respect of the particular property, or 
(B) a part of its income for the year described in clause (ii)(A) in respect 
of which an amount is designated by the successor under clause (ii)(A), 
Cl. 66.7(2)(b)(ii)(B) substituted by 1994, c. 21, subsec. 31(1), applicable to taxation 
years ending after February 17, 1987. That cl. formerly read: 
(B) the amount, if any, by which 10% of the amount described in paragraph (a) 
for the year in respect of the original owner exceeds the total of all amounts each 
of which would, but for this subparagraph, clause (iii)(B) and subparagraph 
(10)(h)(iv), be determined under this paragraph for the year in respect of the 
particular property or other foreign resource property owned by the original 
owner immediately before being acquired with the particular property by the 
successor or a predecessor owner of the particular property 
Paras. 66.7(2)(a), (b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 42(2), 
applicable to taxation years ending after February 17, 1987, except that, where subsec. 
66.7(2) applies to the successor referred to therein by reason of the application of sub- 
sec. 66.7(10), cl. (b)(ii)(A) shall be read: without reference to the expression “after 
1988”. Paras. 66.7(2)(a), (b) formerly read: i 
(a) the foreign exploration and development expenses incurred by the original 
owner before that owner disposed of the particular property to the extent that 
those expenses were not deducted by the successor in computing its income for a 
preceding taxation year and were not deductible by the original owner or de- 
ducted by any predecessor owner of the particular property in computing income 
for any taxation year, and 
(b) the amount, if any, by which 


(i) the part of the successor’s income for the year that may reasonably be 
regarded as attributable to 


(A) the amount included in computing its income for the year under sub- 
section 59(1) that may reasonably be regarded as attributable to the dis- 
position by it of any interest in or right to the particular property, or 
(B) production from the particular property, 
computed as if no deduction were allowed under this section or any of sec- 
tions 65 to 66.5, 
exceeds 
(ii) the total of all other amounts deducted under this subsection for the year 
that may reasonably be regarded as attributable to the part of its income for 
the year described in subparagraph (i) in respect of the particular property. 
Forms: T2010: Election to deduct resource expenses upon acquisition of resource pro- 
perty by a corporation. : 


(2.1) Country-by-country successor FEDE allocations — 
For greater certainty, the portion of an amount deducted under sub- 
section (2) in computing a taxpayer’s income for a taxation year 
that can reasonably be considered to be in respect of specified for- 
eign exploration and development expenses of the taxpayer in re- 
spect of a country is considered to apply to a source in that country. 
Related Provisions: 66(4.1) — Parallel rule for predecessor; 66.7(2.2) — Method of 
allocation. 
History: Subsec. 66.7(2.1) added by 2001, c. 17, subsec. 49(2), applicable to taxation 
years of a taxpayer that begin after the earlier of 
(a) December 31, 1999; and 
(b) where, for the purposes of subsec. 117(26) of ¢. 17, a date is designated in 
writing by the taxpayer and the designation is filed with the Minister of National 
Revenue on or before the taxpayer’s filing-due date for the taxpayer’s taxation year 
that includes June 14, 2001, the later of 
(i) the date so designated, and 
(ii) December 31, 1994; and 
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(2.2) Method of allocation — For the purpose of subsection 
(2.1), where a taxpayer has incurred specified foreign exploration 
and development expenses in respect of two or more countries, an 
allocation to each of those countries for a taxation year shall be de- 
termined in a manner that is 


(a) reasonable having regard to all the circumstances, including 
the level and timing of 


(i) the taxpayer’s specified foreign exploration and develop- 
ment expenses in respect of the country, and 


(ii) the profits or gains to which those expenses relate; and 


(b) not inconsistent with the allocation made under subsection 
(2.1) for the preceding taxation year. 
Related Provisions: 66(4.2) — Parallel rule for predecessor. 
History: Subsec. 66.7(2.2) added by 2001, c. 17, subsec. 49(2), applicable to taxation 
years of a taxpayer that begin after the earlier of 
(a) December 31, 1999; and 


(b) where, for the purposes of subsec. 117(26) of c. 17, a date is designated in 
writing by the taxpayer and the designation is filed with the Minister of National 
Revenue on or before the taxpayer’s filing-due date for the taxpayer’s taxation year 
that includes June 14, 2001, the later of 


(i) the date so designated, and 
(11) December 31, 1994; and 


(2.3) Successor of foreign resource expenses — Subject to 
subsections (6) and (8), where a corporation (in this subsection re- 
ferred to as the “successor’”) acquired a particular foreign resource 
property in respect of a country (whether by way of a purchase, 
amalgamation, merger, winding-up or otherwise), there may be de- 
ducted by the successor in computing its income for a taxation year 
an amount not exceeding the total of all amounts each of which is 
an amount determined in respect of an original owner of the partic- 
ular property that is the lesser of 


(a) 30% of the amount, if any, by which 


(i) the cumulative foreign resource expense, in respect of the 
country, of the original owner determined immediately after 
the disposition of the particular property by the original 
owner to the extent that it has not been 


(A) deducted by the original owner or any ‘predecessor 
owner of the particular property in computing income for 
any taxation year, 


(B) otherwise deducted in computing the income of the 
successor for the year, or 


(C) deducted by the successor in computing its income 
for any preceding taxation year 


exceeds the total of 


(ii) all amounts each of which is an amount (other than any 
portion of the amount that can reasonably be considered to 
result in a reduction of the amount otherwise determined 
under this paragraph in respect of another original owner of a 
relevant resource property who is not a predecessor owner of 
a relevant resource property or who became a predecessor 
owner of a relevant resource property before the original 
owner became a predecessor owner of a relevant resource 
property) that became receivable by a predecessor owner of 
the particular property, or by the successor in the year or a 
preceding taxation year, and that 


(A) was included by the predecessor owner or the succes- 
sor in computing an amount determined under paragraph 
(a) of the description of F in the definition “cumulative 
foreign resource expense” in subsection 66.21(1) at the 
end of the year, and 


(B) can reasonably be regarded as attributable to the dis- 
position of a property (in this subparagraph referred to as 
a “relevant resource property”) that is 

(1) the particular property, or 


(II) another foreign resource property in respect of the 
country that was acquired from the original owner 
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with the particular property by the successor or a pred- 
ecessor owner of the particular property, and 


. (iii) all amounts each of which is an amount by which the 
amount described in this paragraph is required by reason of 
subsection 80(8) to be reduced at or before the end of the 
year, and 


(b) the amount, if any, by which the total of 


(i) the’ part of the successor’s income for the year that can 
reasonably be regarded as attributable to production from the 
particular property, computed as if no deduction were per- 
mitted under section 29 of the Income Tax Application Rules, 
this section or any of sections 65 to 66.5, except that, where 
the successor acquired the particular property from the origi- 
nal owner at any time in the year (otherwise than by way of 
an amalgamation or merger or solely by reason of the appli- 
cation of paragraph (10)(c)) and did not deal with the original 
Owner at arm’s length at that time, the amount determined 
under this subparagraph is deemed to be nil, and 


(ii) unless the amount determined under subparagraph (i) is 
nil by reason of the exception provided under that subpara- 
graph, the lesser of 


(A) the total of all amounts each of which is the amount 
designated by the successor for the year in respect of a 
Canadian resource property owned by the original owner 
immediately before being acquired with the particular 
property by the successor or a predecessor owner of the 
particular property, not exceeding the amount included in 
the successor’s income for the year, computed as if no 
deduction were permitted under section 29 of the Income 
Tax Application Rules, this section or any of sections 65 
to 66.5, that can reasonably be regarded as being attribu- 
table to the production from the Canadian resource pro- 
perty, and 


(B) the amount, if any, by which 10% of the amount de- 
scribed in paragraph (a) for the year, in respect of the 
original owner, exceeds the total of all amounts each of 
which would, but for this subparagraph, clause 
(2)(b)(ii)(B) and subparagraph (10)(h)(vi), be determined 
under this paragraph for the year in respect of the particu- 
lar property or other foreign resource property, in respect 
of the country, owned by the original owner immediately 
before being acquired with the particular property by the 
successor or by a predecessor owner of the particular 


property 
exceeds the total of 


(iii) all other amounts each of which is an amount deducted 
for the year under this subsection or subsection (2) that can 
reasonably be regarded as attributable to 


(A) the part of its income for the year described in sub- 
paragraph (i) in respect of the particular property, or 


(B) a part of its income for the year described in clause 
(i1)(A) in respect of which an amount is designated by the 
successor under clause (ii)(A), and 


(iv) all amounts added by reason of subsection 80(13) in 
computing the amount determined under subparagraph (i), 


and income in respect of which an amount is designated under 
clause (b)(ii)(A) is, for the purposes of clause 29(25)(d)(i)(B) of the 
Income Tax Application Rules, clauses (1)(b)(i(C), (3)(b)(i)(C), 
(4)(b)G)(B) and (5)(b)(i)(B) and subparagraph (10)(g)(iii), deemed 
not to be attributable to production from a Canadian resource 
property. 


Related Provisions: 66(13.1) — Short taxation year; 66.21(1)“cumulative foreign 
resource expense” F(b)(i); 66.7(8) — Application; 66.7(10)(h)(v), (vi), 
66.7(10)G)(i) — Change of control; 66.7(10.1) — Amalgamation — partnership pro- 
perty; 66.7(13.1) — Reduction of foreign resource expenses; 66.7(15.1) — Disposal of 
foreign resource properties; 80(8)(a) — Debt forgiveness; 248(1)“foreign resource pro- 
perty” — Meaning of foreign resource property in respect of a country. 
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History: Subsec. 66.7(2.3) added by 2001, c. 17, subsec. 49(2), applicable to taxation 
years that begin after 2000. 


(3) Successor of Canadian exploration expense — Subject 
to subsections (6) and (7), where after May 6, 1974 a corporation 
(in this subsection referred to as the “successor”) acquired a particu- 
lar Canadian resource property (whether by way of a purchase, 
amalgamation, merger, winding-up or otherwise), there may be de- 
ducted by the successor in computing its income for a taxation year 
an amount not exceeding the total of all amounts each of which is 
an amount determined in respect of an original owner of the partic- 
ular property that is the lesser of 


(a) the amount, if any, by which 
(i) the total of 


(A) the cumulative Canadian exploration expense of the 
original owner determined immediately after the disposi- 
tion of the particular property by the original owner, and 


(B) all amounts required to be added under paragraph 
(9)(f) to the cumulative Canadian exploration expense of 
the original owner in respect of a predecessor owner of 
the particular property, or the successor, as the case may 
be, at any time after the disposition of the particular pro- 
perty by the original owner and before the end of the year, 


to the extent that an amount in respect of that total was not 


(C) deducted or required to be deducted under subsection 
66.1(2) or (3) by the original owner or deducted by any 
predecessor owner of the particular property in computing 
income for any taxation year, 


(D) otherwise deducted in computing the successor’s in- 
come for the year, 


(E) deducted in computing the successor’s income for a 
preceding taxation year, or 


(F) designated by the original owner pursuant to subsec- 
tion 66(14.1) for any taxation year, 


exceeds 


(ii) the total of all amounts each of which is an amount by 
which the amount described in this paragraph is required be- 
cause of subsection 80(8) to be reduced at or before the end 
of the year, and 


(b) the amount, if any, by which 


(i) the part of the successor’s income for the year that may 
reasonably be regarded as attributable to 


(A) the amount included in computing its income for the 
year under paragraph 59(3.2)(c) that may reasonably be 
regarded as being attributable to the disposition by it in 
the year or a preceding taxation year of any interest in or 
right to the particular property to the extent that the pro- 
ceeds have not been included in determining an amount 
under clause 29(25)(d)(i)(A) of the Income Tax Applica- 
tion Rules, this clause, clause (1)(b)()(A) or paragraph 
(10)(g) for a preceding taxation year, 


| Proposed Amendment — 66.7(3)(b)(i)(A) 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
225(3), will amend cl. 66.7(3)(b)(@)(A) by substituting “interest in or right to — or, for 
civil law, any right in or to — ~ for “interest in or right to”, to come into force on Royal 
Assent. eo 7 - 


Technical Notes: See under 12(4). 


(B) its reserve amount for the year in respect of the origi- 
nal owner and each predecessor owner, if any, of the par- 
ticular property, or 


(C) production from the particular property, 


computed as if no deduction were allowed under section 29 
of the Income Tax Application Rules, this section or any of 
sections 65 to 66.5, 


Income Tax Act, Part I, Division B 


exceeds the total of 


(ii) all other amounts deducted under subsection 29(25) of 
the Income Tax Application Rules, this subsection and sub- 
sections (1), (4) and (5) for the year that can reasonably be 
regarded as attributable to the part of its income for the year 
described in subparagraph (i) in respect of the particular pro- 
perty, and 


(iii) all amounts added because of subsection 80(13) in com- 
puting the amount determined under subparagraph (i). 
Related Provisions: 66.6(1) — Application; 66.7(2.3) — Income deemed not attrib- 
utable to production from Canadian resource property; 66.7(6), (7), (9) — Application 
rules: 66.7(10), (11) — Change of control, 66.7(10.1) — Amalgamation — partnership 
property; 66.7112) — Reduction of Canadian resource expenses; 66.7(14) — Disposal 
of Canadian resource properties; 66.7(16) — Non-successor acquisitions; 66.7117) — 
Restriction on deductions; 80(1)“successor pool” — Debt forgiveness; 80(8)(a) — Re- 

duction of undeducted balances on debt forgiveness. See also at end of s. 66.7. 
History: Subpara. 66.7(3)(b)(iii) amended by 1998, c. 19, subsec. 106(3), applicable to 
taxation years that end after February 21, 1994. The subpara. formerly read: 
(iii) all amounts added because of subsection 80(13) or (17) in computing the 
amount determined under subparagraph (i). 
Para. 66.7(3)(a) and the portion of para. 66.7(3)(b) after subpara. (i) amended by 1995, 
c. 21, subsecs. 25(4) and (5), applicable to taxation years that end after February 24 
1994. Para. 66.7(3)(a) and that portion of para. 66.7(3)(b) formerly read: 
(a) the total of 
(i) the cumulative Canadian exploration expense of the original owner deter- 
mined immediately after the disposition of the particular property by the 
original owner, and 
(ii) all amounts required to be added under paragraph (9)(f) to the cumula- 
tive Canadian exploration expense of the original owner in respect of a pred- 
ecessor owner of the particular property, or the successor, as the case may 
be, at any time after the disposition of the particular property by the original 
owner and before the end of the year, 


to the extent that an amount in respect of that total was not 


(iii) deducted or required to be deducted under subsection 66.1(2) or (3) by 
the original owner or deducted by any predecessor owner of the particular 
property in computing income for any taxation year, 

(iii.1) otherwise deducted in computing the income of the successor for the 
year, 

(iv) deducted by the successor in computing income for a preceding taxation 
year, Or 

(v) designated by the original owner pursuant to subsection 66(14.1) for any 
taxation year, and 


exceeds 


(ii) the total of all other amounts deducted under subsection 29(25) of the 
Income Tax Application Rules, this subsection and subsections (1), (4) and 
(5) for the year that may reasonably be regarded as attributable to the part of 
its income for the year described in subparagraph (i) in respect of the partic- 
ular property. 
Subpara. 66.7(3)(a)(iii) amended by 1994, c. 8, subsec. 8(1), applicable to taxation 
years ending after December 2, 1992. Subpara. (iii) formerly read: 


(iii) deductible under subsection 66.1(2) or deducted under subsection 66.1(3) by 
the original owner or deducted by any predecessor owner of the particular pro- 
perty in computing income for any taxation year, 
Subpara. 66.7(3)(a)(iii.1) added by 1994, c, 7, Sch. II (1991, c. 49), subsec. 42(3), ap- 
plicable to taxation years ending after February 17, 1987. 


Forms: T2010: Election to deduct resource expenses upon acquisition of resource pro- 
perty by a corporation. 


(4) Successor of Canadian development expense — Sub- 
ject to subsections (6) and (7), where after May 6, 1974 a corpora- 
tion (in this subsection referred to as the “successor’”) acquired a 
particular Canadian resource property (whether by way of a 
purchase, amalgamation, merger, winding-up or otherwise), there 
may be deducted by the successor in computing its income for a 
taxation year an amount not exceeding the total of all amounts each 
of which is an amount determined in respect of an original owner of 
the particular property that is the lesser of 


(a) 30% of the amount, if any, by which 
(i) the amount, if any, by which 


(A) the cumulative Canadian development expense of the 
original owner determined immediately after the disposi- 
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tion of the particular property by the original owner to the 
extent that it has not been 


(I) deducted by the original owner or any predecessor 
owner of the particular property in computing income 
for any taxation year, 


(I.1) otherwise deducted in computing the income of 
the successor for the year, 


(II) deducted by the successor in computing its income 
for any preceding taxation year, or 


(III) designated by the original owner pursuant to sub- 
section 66(14.2) for any taxation year, 


exceeds 


(B) any amount required to be deducted under paragraph 
(9)(e) from the cumulative Canadian development ex- 
pense of the original owner in respect of a predecessor 
owner of the particular property or the successor, as the 
case may be, at any time after the disposition of the par- 
ticular property by the original owner and before the end 
of the year, 


exceeds the total of 


(ii) all amounts each of which is an amount (other than any 
portion thereof that can reasonably be considered to result in 
a reduction of the amount otherwise determined under this 
paragraph in respect of another original owner of a relevant 
mining property who is not a predecessor owner of a relevant 
mining property or who became a predecessor owner of a rel- 
evant mining property before the original owner became a 
predecessor owner of a relevant mining property) that be- 
came receivable by a predecessor owner of the particular 
property or the successor in the year or a preceding taxation 
year and that 


(A) was included by the predecessor owner or the succes- 
sor in computing an amount determined under paragraph 
(a) of the description of F in the definition “cumulative 
Canadian development expense” in subsection 66.2(5) at 
the end of the year, and 


(B) can reasonably be regarded as attributable to the dis- 
position of a property (in this subparagraph referred to as 
a “relevant mining property”) that is the particular pro- 
perty or another Canadian resource property that was ac- 
quired from the original owner with the particular pro- 
perty by the successor or a predecessor owner of the 
particular property, 


(iii) all amounts each of which is an amount (other than any 
portion thereof that can reasonably be considered to result in 
a reduction of the amount otherwise determined under para- 
graph (5)(a) in respect of the original owner or under this 
paragraph or paragraph (5)(a) in respect of another original 
owner of a relevant oil and gas property who is not a prede- 
cessor owner of a relevant oil and gas property or who be- 
came a predecessor owner of a relevant oil and gas property 
before the original owner became a predecessor owner of a 
relevant oil and gas property) that became receivable by a 
predecessor owner of the particular property or the successor 
after 1992 and in the year or a preceding taxation year and 
that 


(A) is designated in respect of the original owner by the 
predecessor owner or the successor, as the case may be, in 
prescribed form filed with the Minister within 6 months 
after the end of the taxation year in which the amount be- 
came receivable, 


(B) was included by the predecessor owner or the succes- 
sor in computing an amount determined under paragraph 
(a) of the description of F in the definition “cumulative 
Canadian oil and gas property expense” in subsection 
66.4(5) at the end of the year, and 
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(C) can reasonably be regarded as attributable to the dis- 
position of a property (in this subparagraph referred to as 
a “relevant oil and gas property”) that is the particular 
property or another Canadian resource property that was 
acquired from the original owner with the particular pro- 
perty by the successor or a predecessor owner of the par- 
ticular property, and 


(iv) all amounts each of which is an amount by which the 
amount described in this paragraph is required because of 
subsection 80(8) to be reduced at or before the end of the 
year, and 


(b) the amount, if any, by which 


(i) the part of the successor’s income for the year that can 
reasonably be regarded as attributable to 


(A) its reserve amount for the year in respect of the origi- 
nal owner and each predecessor owner of the particular 
property, or 


(B) production from the particular property, 


computed as if no deduction were allowed under section 29 
of the Income Tax Application Rules, this section or any of 
sections 65 to 66.5, except that, where the successor acquired 
the particular property from the original owner at any time in 
the year (otherwise than by way of an amalgamation or 
merger or solely because of the application of paragraph 
(10)(c)) and did not deal with the original owner at arm’s 
length at that time, the amount determined under this subpar- 
agraph shall be deemed to be nil, 


exceeds the total of 


(ii) all other amounts deducted under subsection 29(25) of 
the Income Tax Application Rules, this subsection and sub- 
sections (1), (3) and (5) for the year that can reasonably be 
regarded as attributable to the part of its income for the year 
described in subparagraph (i) in respect of the particular pro- 
perty, and 


(111) all amounts added because of subsection 80(13) in com- 
puting the amount determined under subparagraph (i). 


Related Provisions: 66(13.1)— Short taxation year; 66.6(1) — Application; 
66.7(6), (7), (9) — Application rules; 66.7(10) — Change of control; 66.7(10.1) — 
Amalgamation — partnership property; 66.7(11) — Change of control — anti-avoid- 
ance rule; 66.7(12) — Reduction of Canadian resource expenses; 66.7(12.1) — Cana- 
dian resource properties — Specified amount; 66.7(14) — Disposal of Canadian re- 
source properties; 66.7(16) — Non-successor acquisitions; 66.7(17) — Restriction on 
deductions; 80(1)“successor pool” — Debt forgiveness; 80(8)(a) — Reduction of un- 
deducted balances on debt forgiveness. See also at end of s. 66.7. 


History: Subpara. 66.7(4)(b)(iii) amended by 1998, c. 19, subsec. 106(4), applicable to 
taxation years that end after February 21, 1994. The subpara. formerly read: 


(iii) all amounts added because of subsection 80(13) or (17) in computing the 
amount determined under subparagraph (i). 


Subpara. 66.7(4)(a)(iv) added and the portion of para. 66.7(4)(b) after subpara. (i) 
amended by 1995, c. 21, subsecs. 25(6) and (7), applicable to taxation years that end 
after February 21, 1994. That portion of para. 66.7(4)(b) after subpara. (i) formerly 
read: 
exceeds 
(i) the total of all other amounts deducted under subsection 29(25) of the 
Income Tax Application Rules, this subsection and subsections (1), (3) and 
(5) for the year that may reasonably be regarded as attributable to the part of 
its income for the year described in subparagraph (i) in respect of the partic- 
ular property. 
All that portion of para. 66.7(4)(a) following subpara. (i) substituted by 1994, c. 21, 
subsec. 31(2), applicable to taxation years ending after February 17, 1987 except that, 
where a taxpayer files a form referred to in cl. 66.7(4)(a)(iii)(A) with the Minister of 
National Revenue before the end of the sixth month beginning after the end of the 
taxpayer’s taxation year that includes June 15, 1994, the taxpayer shall be deemed to 
have filed the form in a timely manner. That portion of the para. formerly read: 
exceeds 
(ii) the total of all amounts each of which is an amount that became receiva- 
ble by a predecessor owner of the particular property or the successor in the 
year or a preceding taxation year and that 
(A) was included by the predecessor owner or the successor in the 
amount determined under paragraph (a) of the description of F in the 
definition “cumulative Canadian development expense” in subsection 
66.2(5) at the end of the year, and 
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(B) may reasonably be regarded as attributable to the disposition of the 
particular property by the predecessor owner OF the successor, and 
Subcl. 66.7(4)(a)(i)(AVT.D) added by 1994, c. 7, Sch. Il (1991, c. 49), subsec. 42(4), 
applicable to taxation years ending after February 17, 1987. 
Subpara. 66.7(4)(b)(i) substituted by 1994, c. 7, Sch. IL (1991, ¢. 49), subsec. 42(5), 
applicable to dispositions occurring 1n taxation years beginning after December 16, 
1991 and with respect to a disposition of a property made by a taxpayer in a taxation 
year ending after February 17, 1987 and beginning before December 17, 1991, where 
(a) the taxpayer, and 
(b) each corporation that, before the end of the taxpayer’s taxation year that in- 
cludes December 17, 1991, acquired the property or any other property that was 
disposed of by the taxpayer in a taxation year ending after February 17, 1987 as 
part of a transaction or an event as a consequence of which that corporation was or, 
but for those subsecs., would be entitled to deduct an amount under 66.7(3), (4) or 
(5) in respect of an expense incurred by the taxpayer, 
so elected by notice in writing filed with Revenue Canada on or before the day that was 
180 days after the end of the taxpayer’s taxation year that included December 17, 1991; 
and, 
(c) notwithstanding 152(4) to (5), such assessments of tax, interest and penalties 
shall be made as are necessary to give effect to the election, and 
(d) where the taxpayer so elected in respect of a disposition, a designation under 
66.7(12.1)(a)(i)(B), (b)G)(B) or (c)G)(B) in respect of the disposition shall be 
deemed to have been filed as required if it was filed with Revenue Canada on or 
before the day that was 180 days after the end of the taxpayer’s taxation year that 
: included December 17, 1991. 
Subpara. 66.7(4)(b)(i) formerly read: 
(i) the part of the successor’s income for the year that may reasonably be re- 
garded as attributable to 
(A) its reserve amount for the year in respect of the original owner and each 
predecessor owner of the particular property. or 
(B) production from the particular property, 
computed as if no deduction were allowed under section 29 of the Income Tax 
Application Rules, this section or any of sections 65 to 66.5, 
Forms: T2010: Election to deduct resource expenses upon acquisition of resource pro- 
perty by a corporation. 


(5) Successor of Canadian oil and gas property ex- 
pense — Subject to subsections (6) and (7), where after December 
11, 1979 a corporation (in this subsection referred to as the “succes- 
sor”) acquired a particular Canadian resource property (whether by 
way of a purchase, amalgamation, merger, winding-up or other- 
wise), there may be deducted by the successor in computing its in- 
come for a taxation year an amount not exceeding the total of all 
amounts each of which is an amount determined in respect of an 
original owner of the particular property that is the lesser of 


(a) 10% of the amount, if any, by which 


(i) the cumulative Canadian oil and gas property expense of 
the original owner determined immediately after the disposi- 
tion of the particular property by the original owner to the 
extent it has not been 


(A) deducted by the original owner or any predecessor 
owner of the particular property in computing income for 
any taxation year, 


(A.1) otherwise deducted in computing the income of the 
successor for the year, or 


(B) deducted by the successor in computing its income 
for any preceding taxation year 


exceeds the total of 


(ii) the total of all amounts each of which is an amount (other 
than any portion thereof that can reasonably be considered to 
result in a reduction of the amount otherwise determined 
under this paragraph or paragraph (4)(a) in respect of another 
original owner of a relevant oil and gas property who is not a 
predecessor owner of a relevant oil and gas property or who 
became a predecessor owner of a relevant oil and gas pro- 
perty before the original owner became a predecessor owner 
of a relevant oil and gas property) that became receivable by 
a predecessor owner of the particular property or the succes- 
sor in the year or a preceding taxation year and that 


(A) was included by the predecessor owner or the succes- 
sor in computing an amount determined under paragraph 


Part I, Division B 


(a) of the description of F in the definition “cumulative 
Canadian oil and gas property expense” in subsection 
66.4(5) at the end of the year, and 


(B) can reasonably be regarded as attributable to the dis- 
position of a property (in this subparagraph referred to as 
a “relevant oil and gas property”) that is. the particular 
property or another Canadian resource property that was 
acquired from the original owner with the particular pro- 
perty by the successor or a predecessor owner of the par- 
ticular property, and 


(iii) the total of all amounts each of which is an amount by 
which the amount described in this paragraph is required be- 
cause of subsection 80(8) to be reduced at or before the end 


of the year, and 
(b) the amount, if any, by which 


(i) the part of the successor’s income for the year that can 
reasonably be regarded as attributable to 


(A) its reserve amount for the year in respect of the origi- 
nal owner and each predecessor owner of the particular 
property, or 


(B) production from the particular property, 


computed as if no deduction were allowed under section 29 
of the Income Tax Application Rules, this section or any of 


sections 65 to 66.5, except that, where the successor acquired | 


the particular property from the original owner at any time in 
the year (otherwise than by way of an amalgamation or 
merger or solely because of the application of paragraph 
(10)(c)) and did not deal with the original owner at arm’s 
length at that time, the amount determined under this subpar- 
agraph shall be deemed to be nil, 


exceeds the total of 


(ii) all other amounts deducted under subsection 29(25) of 


the Income Tax Application Rules, this subsection and sub- 
sections (1), (3) and (4) for the year that can reasonably be 


regarded as attributable to the part of its income for the year 
described in subparagraph (i) in respect of the particular pro- 


perty, and 


(iii) all amounts added because of subsection 80(13) in com- 


puting the amount determined under subparagraph (i). 


Related Provisions: 66(13.1)— Short taxation year; 66.6(2) — Application; 


66.7(2.3) —Income deemed not attributable to production from Canadian resource 
property; 66.7(6), (7) — Application — rules; 66.7(10) —Change of control; 
66.7(10.1) — Amalgamation — partnership property; 66.7(11) — Change of con- 
trol — anti-avoidance rule; 66.7(12) — Reduction of Canadian resource expenses; 


66.7(14) — Disposal of Canadian resource properties; 66.7(16) — Non-successor ac- 


quisitions; 66.7(17) — Restriction on deductions; 80(1)“successor pool” — Debt for- 
giveness; 80(8)(a) — Reduction of undeducted balances on debt forgiveness. See also 
at end of s. 66.7. 


History: Subpara. 66.7(5)(b)(iii) amended by 1998, c. 19, subsec. 106(5), applicable to 
taxation years that end after February 21, 1994. The subpara. formerly read: 


(iii) all amounts added because of subsection 80(13) or (17) in computing the 
amount determined under subparagraph (1). 


The portion of para. 66.7(5)(a) between subparas. (i) and (ii) amended to add the words 
“the total of’ and subpara. 66.7(5)(a)(ii1) added by 1995, c. 21, subsecs. 25(8) and (9), 
applicable to taxation years that end after February 21, 1994. 


The portion of para. 66.7(5)(b) after subpara. (i) amended by 1995, c. 21, subsec: 
25(10), applicable to taxation years that end after February 21, 1994. That portion for 
merly read: 


exceeds 


(ii) the total of all other amounts deducted under subsection 29(25) of the 
Income Tax Application Rules, this subsection and subsections (1), (3) and 
(4) for the year that may reasonably be regarded as attributable to the part of 
its income for the year described in subparagraph (i) in respect of the partic- 
ular property. 
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Subpara. 66.7(5)(a)(ii) substituted by 1994, c. 21, subsec. 31(3), applicable to taxation 
years ending after February 17, 1987. That subpara. formerly read: 
(ii) the total of all amounts each of which is an amount that became receivable 
by a predecessor owner of the particular property or the successor in the year ora 
preceding taxation year and that 
(A) was included by the predecessor owner or'the successor in the amount 
determined under paragraph (a) of the description of F in the definition ‘‘cu- 
mulative Canadian oil and gas property expense” in subsection 66.4(S) at the 
end of the year, and 
(B) may reasonably be regarded as attributable to the disposition of the par- 
ticular property by the predecessor owner or the successor, and 
Cl. 66.7(S)(a)(i)(A.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 42(6), applica- 
ble to taxation years ending after February 17, 1987. 


Subpara. 66.7(5)(b)(i) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 42(7), 

applicable to dispositions occurring in taxation years beginning after December 16, 

1991 and with respect to a disposition of a property made by a taxpayer in a taxation 

year ending after February 17, 1987 and beginning before December 17, 1991, where 
(a) the taxpayer, and 


(b) each corporation that, before the end of the taxpayer’s taxation year that in- 
cludes December 17, 1991, acquired the property or any other property that was 
disposed of by the taxpayer in a taxation year ending after February 17, 1987 as 
part of a transaction or an event as a consequence of which that corporation was or, 
but for those subsecs., would be entitled to deduct an amount under subsec. 
66.7(3), (4) or (5) in respect of an expense incurred by the taxpayer, 


so elected by notice in writing filed with the Minister of National Revenue on or before 
the day that was 180 days after the end of the taxpayer’s taxation year that included 
December 17, 1991; and, 


(c) notwithstanding subsecs. 152(4) to (5), such assessments of tax, interest and 
penalties shall be made as are necessary to give effect to the election, and 

(d) where the taxpayer so elected in respect of a disposition, a designation under cl. 
66.7(12.1)(a)(i)(B), (b)(i)(B) or (c)(i)(B) in respect of the disposition shall be 
deemed to have been filed as required if it was filed with the Minister of National 
Revenue on or before the day that was 180 days after the end of the taxpayer’s 
taxation year that included December 17, 1991. 


Subpara. 66.7(5)(b)(i) formerly read: 


(i) the part of the successor’s income for the year that may reasonably be re- 
garded as attributable to 


(A) its reserve amount for the year in respect of the original owner and each 
predecessor owner of the particular property, or 
(B) production from the particular property, 
computed as if no deduction were allowed under section 29 of the Income Tax 
Application Rules, this section or any of sections 65 to 66.5, 


Forms: T2010: Election to deduct resource expenses upon acquisition of resource pro- 
perty by a corporation. 


(6) Where subsec. 29(25) of ITAR and subsecs. (1) to (5) 
‘do not apply — Subsection 29(25) of the Income Tax Application 
‘Rules and subsections (1) to (5) do not apply 


(a) in respect of a Canadian resource property or a foreign re- 
source property acquired by way of an amalgamation to which 
subsection 87(1.2) applies or a winding-up to which subsection 
 88(1.5) applies; or 


(b) to permit, in respect of the acquisition by a corporation 
before February 18, 1987 of a Canadian resource property or a 
foreign resource property, a deduction by the corporation of an 
amount that the corporation would not have been entitled to de- 
duct under section 29 of the Income Tax Application Rules or 
section 66, 66.1, 66.2 or 66.4 if those sections, as they read in 
_ their application to taxation years ending before February 18, 
1987, applied to taxation years ending after February 17, 1987. 


Related Provisions: See at end of s. 66.7. 


7) Application of subsec. 29(25) of ITAR and subsecs. (1), 
‘[3), (4) and (5) — Subsection 29(25) of the Income Tax Applica- 
‘ton Rules and subsections (1), (3), (4) and (5) apply only to a cor- 


doration that has acquired a particular Canadian resource property 


_ (a) where it acquired the particular property in a taxation year 

commencing before 1985 and, at the time it acquired the particu- 
lar property, the corporation acquired all or substantially all of 
the property used by the person from whom it acquired the par- 
ticular property in carrying on in Canada such of the businesses 
described in paragraphs (a) to (g) of the definition “‘principal- 
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business corporation” in subsection 66( 15) as were carried on by 
the person; 


(b) where it acquired the particular property in a taxation year 
commencing after 1984 and, at the time it acquired the particular 
property, the corporation acquired all or substan‘ially all of the 
Canadian resource properties of the person from whom it ac- 
quired the particular property; 


(c) where it acquired the particular property after June 5, 1987 
by way of an amalgamation or winding-up and it has filed an 
election in prescribed form with the Minister on or before the 
day on or before which the corporation is required to file a re- 
turn of income pursuant to section 150 for its taxation year in 
which it acquired the particular property; 


(d) where it acquired the particular property after November 16, 
1978 and in a taxation year ending before February 18, 1987 by 
any means other than by way of an amalgamation or winding-up 
and it and the person from whom it acquired the particular pro- 
perty, have filed with the Minister a joint election under and in 
accordance with any of subsection 29(25) of the Income Tax Ap- 
plication Rules, subsection 29(29) of the Income Tax Applica- 
tion Rules, 1971, Part Ill of chapter 63 of the Statutes of Canada, 
1970-71-72, and subsections 66(6) and (7), 66.1(4) and (5), 
66.2(3) and (4) and 66.4(3) and (4) of the Income Tax Act, chap- 
ter 148 of the Revised Statutes of Canada, 1952, as all of those 
subsections read in their application to that year; and 


(e) where it acquired the particular property in a taxation year 
ending after February 17, 1987 by any means other than by way 
of an amalgamation or winding-up and it and the person from 
whom it acquired the particular property have filed a joint elec- 
tion in prescribed form with the Minister on or before the earlier 
of the days on or before which either of them is required to file a 
return of income pursuant to section 150 for its or the person’s 
taxation year in which the corporation acquired the particular 
property. 

Related Provisions: 220(3.2), Reg. 600(c) — Late filing or revocation of election 


under 66.7(7)(c), (d) or (e). See additional Related Provisions and Definitions at end of 
SAOOu: 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”: meaning of “/ncome Tax 
Application Rules, 1971, Part Ill of chapter 63 of the Statutes of Canada, 1970-71-72”). 


Information Circulars: 92-1: Guidelines for accepting late, amended or revoked 
elections. 


Forms: T2010: Election to deduct resource expenses upon acquisition of resource pro- 
perty by a corporation. 


(8) Application of subsecs. (2) and (2.3) — Subsections (2) 
and (2.3) apply only to a corporation that has acquired a particular 
foreign resource property 


(a) where it acquired the particular property in a taxation year 
commencing before 1985 and, at the time it acquired the particu- 
lar property, the corporation acquired all or substantially all of 
the property used by the person from whom it acquired the par- 
ticular property in carrying on outside Canada such of the busi- 
nesses described in paragraphs (a) to (g) of the definition “prin- 
cipal-business corporation” in subsection 66(15) as were carried 
on by that person; 


(b) where it acquired the particular property in a taxation year 
commencing after 1984 and, at the time it acquired the particular 
property, the corporation acquired all or substantially all of the 
foreign resource properties of the person from whom it acquired 
the particular property; 

(c) where it acquired the particular property after June 5, 1987 
by way of an amalgamation or winding-up and it has filed an 
election in prescribed form with the Minister on or before the 
day on or before which the corporation is required to file a re- 
turn of income pursuant to section 150 for its taxation year in 
which it acquired the particular property; 


(d) where it acquired the particular property after November 16, 
1978 and in a taxation year ending before February 18, 1987 by 
any means other than by way of an amalgamation or winding-up 
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and it and the person from whom it acquired the particular pro- 
perty, have filed with the Minister a joint election under and in 
accordance with subsection 66(6) or (7) (as modified by subsec- 
tions 66(8) and (9), respectively) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, as those subsec- 
tions read in their application to that year, and 


(e) where it acquired the particular property in a taxation year 
ending after February 17, 1987 by any means other than by way 
of an amalgamation or winding-up and it and the person from 
whom it acquired the particular property have filed a joint elec- 
tion in prescribed form with the Minister on or before the earlier 
of the days on or before which either of them is required to file a 
return of income pursuant to section 150 for its or the person’s 
taxation year in which the corporation acquired the particular 
property. 

Related Provisions: 220(3.2), Reg. 600(c) — Late filing or revocation of election 

under 66.7(8)(c), (d) or (e). See additional Related Provisions and Definitions at end of 

s. 66.7. 

History: The opening words of subsec. 66.7(8) amended by 2001, c. 17, subsec. 49(3), 

applicable to taxation years that begin after 2000. The opening words formerly read: 


(8) Application of subsec. (2) — Subsection (2) applies only to a corporation 
that has acquired a particular foreign resource property 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
information Circulars: 92-1: Guidelines for accepting late, amended or revoked 
elections. 


Forms: T2010: Election to deduct resource expenses upon acquisition of resource pro- 
perty by a corporation. 


(9) Canadian development expense becoming Canadian 
exploration expense — Where 


(a) a corporation acquires a Canadian resource property, 
(b) subsection (4) applies in respect of the acquisition, and 


(c) the cumulative Canadian development expense of an original 
owner of the property determined under clause (4)(a)(i)(A) in 
respect of the corporation includes a Canadian development ex- 
pense incurred by the original owner in respect of an oil or gas 
well that would, but for this subsection, be deemed by subsec- 
tion 66.1(9) to be a Canadian exploration expense incurred in 
respect of the well by the original owner at any particular time 
after the acquisition by the corporation and before it disposed of 
the property, 


the following rules apply: 


(d) subsection 66.1(9) does not apply in respect of the Canadian 
development expense incurred in respect of the well by the orig- 
inal owner, 


(e) an amount equal to the lesser of 


(i) the amount that would be deemed by subsection 66.1(9) to 
be a Canadian exploration expense incurred in respect of the 
well by the original owner at the particular time if that sub- 
section applied in respect of the expense, and 


(ii) the cumulative Canadian development expense of the 
original owner as determined under clause (4)(a)(i)(A) in re- 
spect of the corporation immediately before the particular 
time 
shall be deducted at the particular time from the cumulative Ca- 
nadian development expense of the original owner in respect of 
the corporation for the purposes of subparagraph (4)(a)(i), and 


(f) the amount required by paragraph (e) to be deducted shall be 
added at the particular time to the cumulative Canadian explora- 
tion expense of the original owner in respect of the corporation 
for the purpose of paragraph (3)(a). 

Related Provisions: See at end of s. 66.7. 


History: Para. 66.7(9)(f) amended by 1995, c. 21, subsec. 25(11), applicable to taxa- 
tion years that end after February 21, 1994. The para. formerly read: 


(f) the amount required to be deducted by paragraph (e) shall be added at the 
particular time to the cumulative Canadian exploration expense of the original 
owner in respect of the corporation for the purposes of subparagraph (3)(a)(ii). 


Income Tax Act, Part I, Division B 


(10) Change of control — Where at any time after November 12, 
1981 
(a) control of a corporation has been acquired by a person or 
group of persons, OF 
(b) a corporation ceased on or before April 26, 1995 to be ex- 
empt from tax under this Part on its taxable income, 


for the purposes of the provisions of the Income Tax Application 
Rules and this Act (other than subsections 66(12.6), (12.601), 


(12.602), (12.62) and (12.71)) relating to deductions in respect of ~ 


drilling and exploration expenses, prospecting, exploration and de- 
velopment expenses, Canadian exploration and development ex- 
penses, foreign resource pool expenses, Canadian exploration ex- 
penses, Canadian development expenses and Canadian oil and gas 
property expenses (in this subsection referred to as “resource ex- 
penses”) incurred by the corporation before that time, the following 
rules apply: 


(c) the corporation shall be deemed after that time to be a suc- 
cessor (within the meaning assigned by subsection 29(25) of the 
Income Tax Application Rules or any of subsections (1) to (5)) 
that had, at that time, acquired all the properties owned by the 
corporation immediately before that time from an original owner 
thereof, 


(c.1) where the corporation did not own a foreign resource pro- 
perty immediately before that time, the corporation is deemed to 
have owned a foreign resource property immediately before that 
time, 

(d) a joint election shall be deemed to have been filed in accor- 
dance with subsections (7) and (8) in respect of the acquisition, 


(e) the resource expenses incurred by the corporation before that 


time shall be deemed to have been incurred by an original owner 


of the properties and not by the corporation, 


(f) the original owner is deemed to have been resident in Canada 
before that time while the corporation was resident in Canada, 


(g) where the corporation (in this paragraph referred to as the 
“transferee”) was, immediately before and at that time, 


(i) a parent corporation (within the meaning assigned by sub- 
section 87(1.4)), or 


(ii) a subsidiary wholly-owned corporation (within the mean- 
ing assigned by subsection 87(1.4)) 


of a particular corporation (in this paragraph referred to as the 
“transferor”), if both corporations agree to have this paragraph 
apply to them in respect of a taxation year of the transferor end- 
ing after that time and notify the Minister in writing of the 
agreement in the return of income under this Part of the trans- 
feror for that year, the transferor may, if throughout that year the 
transferee was such a parent corporation or subsidiary wholly- 
owned corporation of the transferor, designate in favour of the 
transferee, in respect of that year, for the purpose of making a 
deduction under subsection 29(25) of the Income Tax Applica- 
tion Rules or this section in respect of resource expenses in- 
curred by the transferee before that time and when it was such a 
parent corporation or subsidiary wholly-owned corporation of 
the transferor, an amount not exceeding such portion of the 
amount that would be its income for the year, if no deductions 
were allowed under any of section 29 of the Income Tax Appli- 
cation Rules, this section and sections 65 to 66.5, that may rea- 
sonably be regarded as being attributable to 


(iii) the production from Canadian resource properties owned 
by the transferor immediately before that time, and 


(iv) the disposition in the year of any Canadian resource 
properties owned by the transferor immediately before that 
time, 


to the extent that such portion of the amount so designated is not 
designated under this paragraph in favour of any other taxpayer, 
and the amount so designated shall be deemed, for the purposes 
of determining the amount under paragraph 29(25)(d) of the Jn- 
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come Tax Application Rules and paragraphs (1)(b), (3)(b), (4)(b) 
and (5)(b), 


(v) to be income from the sources described in subparagraph 
(ili) or (iv), as the case may be, of the transferee for its taxa- 
tion year in which that taxation year of the transferor ends, 
and 


(vi) not to be income from the sources described in subpara- 
graph (ili) or (iv), as the case may be, of the transferor for 
that year, 


(h) where the corporation (in this paragraph referred to as the 
“transferee”) was, immediately before and at that time, 


(i) a parent corporation (within the meaning assigned by sub- 
section 87(1.4)), or 


(ii) a subsidiary wholly-owned corporation (within the mean- 
ing assigned by subsection 87(1.4)) 


of a particular corporation (in this paragraph referred to as the 
“transferor’”), if both corporations agree to have this paragraph 
apply to them in respect of a taxation year of the transferor end- 
ing after that time and notify the Minister in writing of the 
agreement in the return of income under this Part of the trans- 
feror for that year, the transferor may, if throughout that year the 
transferee was such a parent corporation or subsidiary wholly- 
owned corporation of the transferor, designate in favour of the 
transferee, in respect of that year, for the purpose of making a 
deduction under this section in respect of resource expenses in- 
curred by the transferee before that time and when it was such a 
parent corporation or subsidiary wholly-owned corporation of 
the transferor, an amount not exceeding such portion of the 
amount that would be its income for the year, if no deductions 
were allowed under this section and sections 65 to 66.5, that 
may reasonably be regarded as being attributable to 


(ili) the production from foreign resource properties owned 
by the transferor immediately before that time, and 


(iv) the disposition of any foreign resource properties owned 
by the transferor immediately before that time, 


to the extent that such portion of the amount so designated is not 
designated under this paragraph in favour of any other taxpayer, 
and the amount so designated shall be deemed, 


(v) for the purposes of determining the amounts under 
paragraphs (2)(b) and (2.3)(b), to be income from the sources 
described in subparagraph (iii) or (iv), as the case may be, of 
the transferee for its taxation year in which that taxation year 
of the transferor ends, and 


(vi) for the purposes of determining the amount under 
paragraphs (2)(b) and (2.3)(b), not to be income from the 
sources described in subparagraph (iii) or (iv), as the case 
may be, of the transferor for that year, 


(i) where, immediately before and at that time, the corporation 
(in this paragraph referred to as the “transferee”) and another 
corporation (in this paragraph referred to as the “transferor’) 
were both subsidiary wholly-owned corporations (within the 
meaning assigned by subsection 87(1.4)) of a particular parent 
corporation (within the meaning assigned by subsection 
87(1.4)), if the transferee and the transferor agree to have this 
paragraph apply to them in respect of a taxation year of the 
transferor ending after that time and notify the Minister in writ- 
ing of the agreement in the return of income under this Part of 
the transferor for that year, paragraph (g) or (h), or both, as the 
agreement provides, shall apply for that year to the transferee 
and transferor as though one were the parent corporation (within 
the meaning of subsection 87(1.4)) of the other, and 


() where that time is after January 15, 1987 and at that time the 
corporation was a member of a partnership that owned a Cana- 
dian resource property or a foreign resource property at that time 


(i) for the purpose of paragraph (c), the corporation shall be 
deemed to have owned immediately before that time that 
portion of the property owned by the partnership at that time 
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that is equal to its percentage share of the total of amounts 
that would be paid to all members of the partnership if it 
were wound up at that time, and 


(ii) for the purposes of clause 29(25)(d)(i)(B) of the Income 
Tax Application Rules, clauses (1)(b)G)(C) and (2)(b)G)(B), 
subparagraph (2.3)(b)(i) and clauses (3)(b)(i)(C), (4)(b)(i)(B) 
and (5)(b)(i)(B) for a taxation year ending after that time, the 
lesser of 


(A) its share of the part of the income of the partnership 
for the fiscal period of the partnership ending in the year 
that may reasonably be regarded as being attributable to 
the production from the property, and 


(B) an amount that would be determined under clause (A) 
for the year if its share of the income of the partnership 
for the fiscal period of the partnership ending in the year 
were determined on the basis of the percentage share re- 
ferred to in subparagraph (i), 


shall be deemed to be income of the corporation for the year 
that may reasonably be attributable to production from the 


property. 
Related Provisions: 66(11.3) — Control; 66.7(2.3) — Income deemed not attributa- 
ble to production from Canadian resource property; 66.7(10.1) — Amalgamation — 


partnership property; 139.1(18) — Holding corporation deemed not to acquire control 
of insurer on demutualization; 149(10) — Ceasing to be exempt after April 26, 1995; 
249(4) — Deemed year end where change of control occurs; 256(6)—(9) — Whether 
control acquired. See also at end of s. 66.7. 


History: The portion of subsec, 66.7(10) after para. (b) and before para. (c), subparas. 
66.7(10)(h)(v) and (vi), and the opening words of subpara. 66.7(10)()(ii), amended by 
2001, c. 17, subsecs. 49(4), (6) and (7), applicable to taxation years that begin after 
2000. The portion, subparas. (h)(v) and (vi), and the opening words of subpara. (j)(ii) 
formerly read: 


for the purposes of the provisions of the Income Tax Application Rules and this 
Act (other than subsections 66(12.6), (12.601), (12.602), (12,62) and (12.71)) 
relating to deductions in respect of drilling and exploration expenses, prospect- 
ing, exploration and development expenses, Canadian exploration and develop- 
ment expenses, foreign exploration and development expenses, Canadian explo- 
ration expenses, Canadian development expenses and Canadian oil and gas 
property expenses (in this subsection referred to as “resource expenses’’) in- 
curred by the corporation before that time, the following rules apply: 


(v) for the purposes of determining the amounts under paragraph (2)(b), to be 
income from the sources described in subparagraph (iii) or (iv), as the case may 
be, of the transferee for its taxation year in which that taxation year of the trans- 
feror ends, and 


(vi) for the purposes of determining the amount under paragraph (2)(b), not to be 
income from the sources described in subparagraph (iii) or (iv), as the case may 
be, of the transferor for that year, 


(ii) for the purposes of clause 29(25)(d)(i)(B) of the Income Tax Application 
Rules and clauses (1)(b)(i)(C), (2)(b)(i)(B), (3)(b)(i(C), (4)(b)(G)(B)_ and 
(5)(b)(@)(B) for a taxation year ending after that time, the lesser of 

Para. 66.7(10)(f) added by the said c, 17, subsec. 49(5), applicable to 1999 et Seq. 


Para. 66.7(10)(b) amended and para. (c.1) added by 1998, c. 19, subsecs. 106(6) and 
(7), para. 66.7(10)(b) applicable after April 26, 1995 and para. (c.1) applicable to taxa- 
tion years that end after February 17, 1987. Para. (b) formerly read: 


(b) a corporation ceases to be exempt from tax under this Part on its taxable 
income, 


That portion of subsec. 66.7(10) between paras. (b) and (c) amended by 1997, 6.25, s. 
16, applicable to taxation years that begin after 1998. That portion formerly read: 


for the purposes of the provisions of the Income Tax Application Rules and this 
Act (other than subsections 66(12.6), (12.601), (12.602), (12.62), (12.64) and 
(12.71)) relating to deductions with respect to drilling and exploration expenses, 
prospecting, exploration and development expenses, Canadian exploration and 
development expenses, foreign exploration and development expenses, Canadian 
exploration expenses, Canadian development expenses and Canadian oil and gas 
property expenses (in this subsection referred to as “resource expenses”) in- 
curred by the corporation before that time, the following rules apply: 

That portion of subsec. 66.7(10) between paras. (b) and (c) amended by 1994, c. 8, 

subsec. 8(2), applicable to taxation years ending after December 2, 1992. That portion 

formerly read: 
for the purposes of the provisions of the Income Tax Application Rules, and this 
Act, other than subsections 66(12.6), (12.62), (12.64) and (12.71), relating to 
deductions with respect to drilling and exploration expenses, prospecting, explo- 
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ration and development expenses, Canadian exploration and development ex- 
penses, foreign exploration and development expenses, Canadian exploration ex- 
penses, Canadian development expenses and Canadian oil and gas property 
expenses (in this subsection referred to as “resource expenses’) incurred by the 
corporation before that time, the following rules apply: 
Para. 66.7(10)(f) repealed by 1994, c. 7, Sch. II (1991, ¢. 49), subsec. 42(8), applicable 
to taxation years ending after February 17, 1987. Para. (f) formerly read: 
(f) where, pursuant to paragraph (e), foreign exploration and development ex- 
penses incurred by the corporation are deemed to have been incurred by an origi- 
nal owner of the properties, the corporation may designate in respect of a taxa- 
tion year an amount not exceeding the lesser of 
(i) the amount included in its income for the year, computed as if no deduc- 
tion were allowed under section 29 of the Income Tax Application Rules, this 
section or sections 65 to 66.5, that may reasonably be regarded as being 
attributable to the production from a Canadian resource property owned by it 
immediately before that time, and 
(i) the amount, if any, by which 10% of the amount described in paragraph 
(2)(a) for the year with respect to those expenses exceeds the amount that 
would be determined under paragraph (2)(b) for the year if this paragraph 
and subparagraph (h)(vi) did not apply, 
as being an amount attributable to the production described in clause 
(2)(b)(i)(B), and the amount so designated shall, for the purpose of clause 
29(25)(d)(i)(B) of the Income Tax Application Rules, clauses (1)(b)(i)(C), 
(3)(b)(i)(C), (4)(b)G)(B). (5)(b)(4)(B) and subparagraph (g)(1il) be deemed not to 
be an amount attributable to production from a Canadian resource property in the 
year; 
Subpara. 66.7(10)(h)(v) amended by 1994, c. 7, Sch. I (1991, c. 49), subsec. 42(9), to 
substitute “paragraph (2)(b)” for “paragraph (2)(b) and subparagraph (f)(i1)”, applicable 
to taxation years ending after February 17, 1987. 
I.T. Technical News: 7 (control by a group — 50/50 arrangement). 


Advance Tax Rulings: ATR-19: Eamed depletion base and cumulative Canadian 
development expense. 


Proposed Addition — 66.7(10.1) 


(10.1) Amalgamation — partnership: property — For the 
purposes of subsections (1) to (5) and the definition “original 
owner” in subsection 66(15), if at any particular time there has 
been an amalgamation within the meaning assigned by subsection 
87(1), other than an amalgamation to which subsection 87(1.2) 
applies, of two or more corporations (each of which is referred to 
in this subsection as a “predecessor corporation”) to form one cor- 
porate entity (referred to in this subsection as the “new corpora- 
tion”) and immediately before the particular time a predecessor 
corporation was a member of a partnership that owned a Canadian 
resource property or a foreign resource property, 


(a) the predecessor corporation is geome 


(i) to have owned, immediately before the particular time, 
that portion of each Canadian resource property and of each 
foreign resource property owned by the partnership at the 
particular time that is equal to the predecessor corporation’s 
percentage share of the total of the amounts that would be 
paid to all members of the partnership if the partnership 
were wound up immediately before the particular time, and 


Gi) to have disposed of those portions to the new corpora- 
tion at the particular time; . 


(b) the new corporation is deemed to have, by way of ae 


amalgamation, acquired those portions at the particular time; 
and be _ 


(c) the income of the new corporation for a taxation year that 
ends after the particular time that can reasonably be attributa- 
ble to production from those properties is deemed to be the 
lesser of 


(i) the new corporation’s share of the part of the income of 
the partnership for fiscal periods of the partnership that end 
in the year that can reasonably be regarded as being attribu- 
table to production from those properties, and 
(ii) the amount that would be determined under subpara- 
graph (i) for the year if the new corporation’s share of the 
- income of the partnership for the fiscal periods of the part- 
- nership that end in the year were determined on the basis of 
the percentage share referred to in paragraph (a). 


Part I, Division B 


Application: The July 18, 2005 draft legislation (Part 2— technical). s. 75, willadd — 
subsec, 66.7(10.1), applicable to amalgamations that occur after 1996) b,06 
Technical Notes: Subsection 66.7(10) treats a corporation as a successor corpora-_ 
tion for the purposes of the successor rules in section 66. 7 following an acquisition of 
contro! (or a change in the tax-exempt status) of the corporation. A rule in paragraph — 
66.7(10)G) deems the corporation to own its percentage share of the properties 
owned by a partnership of which it was a member at the time of the acquisition of 
control. This “look-through rule” permits the deduction of resource expenses against 


income from, and proceeds of disposition of, the properties owned by the partnership — 
at the time of the acquisition of control. No similar rule currently exists which would 


allow a new corporation formed on an amalgamation (other than an amalgamation to 
which subsecti (2.1) applies) to deduct resource expenses against income from 
properties owned by : partnership in which a predecessor corporation was a member 
Mike dpechineamagamenon, Cl 


New subsection 66.7(10.1) applies to an amalgamation to which subsection 87(1.2) 


does not apply and provides a look-through rule similar to the rule in paragraph 


66.7(10)(j). It does so by deeming the predecessor corporation to have owned a por- : 
tion of the properties owned by a partnership immediately before the amalgamation — 


and to have disposed of them to the new corporation formed on the amalgamation. 
Thus, subsection 66.7(10.1) allows a new corporation, to the extent permitted under 
subsections 66.7(1) to (5), to deduct from the resource pools of the predecessor cor- 
poration, amounts relating to the new corporation's share of the income from proper- 
ties owned by a partnership in which a predecessor corporation was a member at the 
time of the amalgamation. New subsection 66.7(10.1) applies to amalgamations that 
oceur after 1996. .. \ 
Letter from Dept. of Finance, December 22,1999 

Dear [xxx] : : : : - a - _ ee 

This is in reply to your letter of September 23, 1999 to me with regard to a technical 
deficiency in the successor rules. I also acknowledge your letter of December 6, 1999 
to Simon Thompson providing further detail on the same matter. : 


You have described a case where Parentco owns approximately 85 per cent of the 
shares of the capital stock of Subco. Parentco and Subco amalgamate to form Newco. 
We understand that, immediately before the amalgamation, Subco owned Canadian 


resource property in its own right and that Subco also is a member of a partnership 
that owns Canadian resource properties. ‘ a 


Your technical analysis, with which we agree, is that subsection 87(1.2) of the In- 
come Tax Act does not apply because Subco is not a “subsidiary wholly-owned cor- 
poration” of Parentco. Newco would be viewed as acquiring property from Subco for 
the purposes of the successor rules in section 66.7. Consequently, Newco’s deduc- 


tions under section 66.7 with regard to Subco’s unused pools of resource expendi- 
tures would be limited to “streamed income” from resource properties owned by - 


Subco immediately before the amalgamation. However, as “streamed income” does 
not include partnership income, no pat of the resource income generated by the part- 


nership could be offset by deductions under section 66.7 even though a large part of — 


Subco’s unused resource pools might be attributable to its share of partnership re- 
source expenditures. As you indicate in your letter, the “Jook-through” rule for part- 
nerships in paragraph 66.7(10)() does not apply because there was no acquisition of 
control of Newco because of the amalgamation. : 


We agree that this is a technical deficiency, demonstrated by the more favourable tax 


treatment in this context where there is an acquisition of control. We will recommend 
that this technical deficiency be remedied. One approach to remedy the situation 


would be to follow the option put forward in your letter. This option would effec- . 


tively provide for a “look-through” rule for partnerships that is similar to the existing 


rule in paragraph 66.7( 10)(j), but which applies where there is an amalgamation that 4 
does not involve an acquisition of control. However, we will also reflect further on 
whether it would be appropriate to recommend broader relief (e.g., relief that applies — : 


where one party sells a partnership interest that owns Canadian resource properties). 


We will also recommended that this relief apply so that amalgamations that occur = 


after 1996 are accommodated. 
Yours sincerely, - 
Leo Varber _ oe 
General Director, Tax Legislation Division, Tax Policy Branch 


(11) Idem — Where, at any time, 


(a) control of a taxpayer that is a corporation has been acquired 
by a person or group of persons, or 


(b) a taxpayer has disposed of all or substantially all of the tax- 
payer’s Canadian resource properties or foreign resource 
properties, 


and, before that time, the taxpayer or a partnership of which the 
taxpayer was a member acquired a property that is a Canadian re- 
source property, a foreign resource property or an interest in a part- 
nership and it may reasonably be considered that one of the main 
purposes of the acquisition was to avoid any limitation provided in 
subsection 29(25) of the Income Tax Application Rules or any of 
subsections (1) to (5) on the deduction in respect of any expenses 
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incurred by the taxpayer or a corporation referred to as a transferee 
in paragraph (10)(g) or (h), the taxpayer or the partnership, as the 
case may be, shall be deemed, for the purposes of applying those 
subsections to or in respect of the taxpayer, not to have acquired the 
property. 

Related Provisions: 87(2)(j.6) — Amalgamations — continuing _ corporation: 
139.1(18) — Holding corporation deemed not to acquire control of insurer on demutu- 
alization; 249(4) — Deemed year end where change of control occurs: 256(6)—(9) — 
Whether control acquired. See also at end of s. 66.7. 


I.T. Technical News: 7 (control by a group — 50/50 arrangement). 


(12) Reduction of Canadian resource expenses — Where in 
a taxation year an original owner of Canadian resource properties 
disposes of all or substantially all of the original owner’s Canadian 
resource properties to a particular corporation in circumstances in 
which subsection 29(25) of the Income Tax Application Rules or 
subsection (1), (3), (4) or (5) applies, 


(a) the Canadian exploration and development expenses incurred 
by the original owner before that owner so disposed of the 
properties shall, for the purposes of this subdivision, be deemed 
after the disposition not to have been incurred by the original 
owner except for the purposes of making a deduction under sub- 
section 66(1) or (2) for the year and of determining the amount 
that may be deducted under subsection (1) by the particular cor- 
poration or by any other corporation that subsequently acquires 
any of the properties; 


(b) in determining the cumulative Canadian exploration expense 
of the original owner at any time after the time referred to in 
subparagraph (3)(a)(i), there shall be deducted the amount 
thereof determined immediately after the disposition; 


(b.1) for the purposes of paragraph (3)(a), the cumulative Cana- 
dian exploration expenses of the original owner determined im- 
mediately after the disposition that was deducted or required to 
be deducted under subsection 66.1(2) or (3) in computing the 
original owner’s income for the year shall be deemed to be equal 
to the lesser of 


(1) the amount deducted under paragraph (b) in respect of the 
disposition, and 


(ii) the amount, if any, by which 


(A) the specified amount determined under paragraph 
(12.1)(a) in respect of the original owner for the year 


exceeds 


(B) the total of all amounts each of which is an amount 
determined under this paragraph in respect of any disposi- 
tion made by the original owner before the disposition 
and in the year; 


(b.2) for greater certainty, any amount (other than the amount 
determined under paragraph (b.1)) that was deducted or required 
to be deducted under subsection 66.1(2) or (3) by the original 
owner for the year or a subsequent taxation year shall, for the 
purposes of paragraph (3)(a), be deemed not to be in respect of 
the cumulative Canadian exploration expense of the original 
owner determined immediately after the disposition; 


(c) in determining the cumulative Canadian development ex- 
pense of the original owner at any time after the time referred to 
in clause (4)(a)(i)(A), there shall be deducted the amount thereof 
determined immediately after the disposition; 


(c.1) for the purpose of paragraph (4)(a), the cumulative Cana- 
dian development expense of the original owner determined im- 
mediately after the disposition that was deducted under subsec- 
tion 66.2(2) in computing the original owner’s income for the 
year shall be deemed to be equal to the lesser of 


(i) the amount deducted under paragraph (c) in respect of the 
disposition, and 


(11) the amount, if any, by which 


(A) the specified amount determined under paragraph 
(12.1)(b) in respect of the original owner for the year 
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exceeds 


(B) the total of all amounts determined under this para- 
graph in respect of any dispositions made by the original 
owner before the disposition and in the year; 


(c.2) for greater certainty, any amount (other «han the amount 
determined under paragraph (c.1)) that was deducted under sub- 
section 66.2(2) by the original owner for the year or a subse- 
quent taxation year shall, for the purpose of paragraph (4)(a), be 
deemed not to be in respect of the cumulative Canadian develop- 
ment expense.of the original owner determined immediately af- 
ter the disposition; 


(d) in determining the cumulative Canadian oil and gas property 
expense of the original owner at any time after the time referred 
to in subparagraph (5)(a)(i), there shall be deducted the amount 
thereof determined immediately after the disposition; 


(d.1) for the purpose of paragraph (5)(a), the cumulative Cana- 
dian oil and gas property expense of the original owner deter- 
mined immediately after the disposition that was deducted under 
subsection 66.4(2) in computing the original owner’s income for 
the year shall be deemed to be equal to the lesser of 


(i) the amount deducted under paragraph (d) in respect of the 
disposition, and 


(i1) the amount, if any, by which 


(A) the specified amount determined under paragraph 
(12.1)(c) in respect of the original owner for the year 


exceeds 


(B) the total of all amounts determined under this para- 
graph in respect of any dispositions made by the original 
owner before the disposition and in the year; 


(d.2) for greater certainty, any amount (other than the amount 
determined under paragraph (d.1)) that was deducted under sub- 
section 66.4(2) by the original owner for the year or a subse- 
quent taxation year shall, for the purpose of paragraph (5)(a), be 
deemed not to be in respect of the cumulative Canadian oil and 
gas property expense of the original owner determined immedi- 
ately after the disposition; and 


(e) the drilling and exploration expenses, including all general 
geological and geophysical expenses, incurred by the original 
owner before 1972 on or in respect of exploring or drilling for 
petroleum or natural gas in Canada and the prospecting, explora- 
tion and development expenses incurred by the original owner 
before 1972 in searching for minerals in Canada shall, for the 
purposes of section 29 of the Income Tax Application Rules, be 
deemed after the disposition not to have been incurred by the 
original owner except for the purposes of making a deduction 
under that section for the year and of determining the amount 
that may be deducted under subsection 29(25) of that Act by the 
particular corporation or any other corporation that subsequently 
acquires any of the properties. 

Related Provisions: 66.1(6)‘cumulative Canadian exploration expense”M — Re- 

duction in CCEE; 66.2(5)cumulative Canadian development expense”O — Reduction 

in CCDE; 66.4(5)“cumulative Canadian oil and gas property expense’’J — Reduction 

in CCOGPE. See Related Provisions and Definitions’ at end of s. 66.7. 

History: Paras. 66.7(12)(b.1) and (b.2) amended by 1994, c. 8, subsec. 8(3), applicable 

to taxation years ending after December 2, 1992. Paras. (b.1) and (b.2) formerly read: 


(b.1) for the purpose of paragraph (3)(a), the cumulative Canadian exploration 
expense of the original owner determined immediately after the disposition that 
was deductible under subsection 66.1(2) or deducted under subsection 66. 1(3) in 
computing the original owner’s income for the year shall be deemed to be equal 
to the lesser of 


(i) the amount deducted under paragraph (b) in respect of the disposition, 
and 
(ii) the amount, if any, by which 
(A) the specified amount determined under paragraph (12.1)(a) in re- 
spect of the original owner for the year 
exceeds 


(B) the total of all amounts determined under this paragraph in respect 
of any dispositions made by the original owner before the disposition 
and in the year; 
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(b.2) for greater certainty, any amount (other than the amount determined under 
paragraph (b.1)) that was deductible under subsection 66.1(2) or deducted under 
subsection 66.1(3) by the original owner for the year or a subsequent taxation 
year shall, for the purpose of paragraph (3)(a), be deemed not to be in respect of 
the cumulative Canadian exploration expense of the original owner determined 
immediately after the disposition; 
That portion of subsec. 66.7(12) preceding para. (a) amended to substitute “in a taxa- 
tion year” for “in a taxation year and after June 5, 1987”, para. 66.7( 12)(b) substituted, 
and paras. (b.1), (b.2), (c.1), (c.2), (4.1), (d.2) added by 1994, c. 7. Sch. I (1991, c. 49), 
subsecs. 42(11) to (15), applicable with respect to dispositions occurring in taxation 
years commencing on or after December 17, 1991 to the amending legislation and with 
respect to a disposition of a property made by a taxpayer ina taxation year ending after 
February 17, 1987 and commencing before December 17, 1991, where 
(a) the taxpayer, and 
(b) each corporation that, before the end of the taxpayer's taxation year that in- 
cludes December 17, 1991, acquired the property or any other property that was 
disposed of by the taxpayer in a taxation year ending after February 17, 1987 as 
part of a transaction or an event as a consequence of which that corporation was OF, 
but for those subsecs., would be entitled to deduct an amount under subsec. 
66.7(3), (4) or (5) in respect of an expense incurred by the taxpayer, 
so elected by notice in writing filed with the Minister of National Revenue on or before 
the day that was 180 days after the end of the taxpayer’s taxation year that included 
December 17, 1991; and, 
(c) notwithstanding subsecs. 152(4) to (5), such assessments of tax, interest and 
penalties shall be made as are necessary to give effect to the election, and 
(d) where the taxpayer so elected in respect of a disposition, a designation under cl. 
66.7(12.1)(a)(i)(B). (b)G)(B) or (c)G)(B) in respect of the disposition shall be 
deemed to have been filed as required if it was filed with the Minister of National 
Revenue on or before the day that was 180 days after the end of the taxpayer’s 
taxation year that included December 17, 1991. 
Para. 66.7(12)(b) formerly read: 


(b) in determining the cumulative Canadian exploration expense of the original 
owner at any time after the time referred to in subparagraph (3)(a)(i), there shall 
be deducted the amount, if any, by which the amount thereof determined imme- 
diately after the disposition exceeds the amount claimed by the original owner 
under subsection 66.1(2) or (3) for the year; 


(12.1) Specified amount — Where in a taxation year an original 
owner of Canadian resource properties disposes of all or substan- 
tially all of the original owner’s Canadian resource properties in cir- 
cumstances in which subsection (3), (4) or (5) applies, 
(a) the lesser of 
(i) the total of all amounts each of which is the amount, if 
any, by which 
(A) an amount deducted under paragraph (12)(b) in re- 
spect of a disposition in the year by the original owner 
exceeds 
(B) the amount, if any, designated by the original owner 
in prescribed form filed with the Minister within 6 
months after the end of the year in respect of an amount 
determined under clause (A), and 
(ii) the total of 


(A) the amount claimed under subsection 66.1(2) or (3) 
by the original owner for the year, and 


(B) the amount that would, but for paragraph 66.1(1)(c), 
be determined under subsection 66.1(1) in respect of the 
original owner for the year 


is the specified amount in respect of the original owner for the 
year for the purposes of clause (12)(b.1)Gi)(A) and of determin- 
ing the value of E.1 in the definition “cumulative Canadian ex- 
ploration expense” in subsection 66.1(6); 


(b) the lesser of 
(i) the total of all amounts each of which is the amount, if 
any, by which 
(A) an amount deducted under paragraph (12)(c) in re- 
spect of a disposition in the year by the original owner 
exceeds 
(B) the amount, if any, designated by the original owner 
in prescribed form filed with the Minister within 6 


months after the end of the year in respect of an amount 
determined under clause (A), and 
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(ii) the total of 
(A) the amount claimed under subsection 66.2(2) by the 
original owner for the year, and 
(B) the amount that would, but for paragraph 66.2(1)(d), 
be determined under subsection 66.2(1) in respect of the 
original owner for the year 
is the specified amount in respect of the original owner for the 
year for the purposes of clause (12)(c.1)(ii)(A) and of determin- 
ing the value of D.1 in the definition “cumulative Canadian de- 
velopment expense” in subsection 66.2(5); and 
(c) the lesser of 
(i) the total of all amounts each of which is the amount, if 
any, by which 
(A) an amount deducted under paragraph (12)(d) in re- 
spect of a disposition in the year by the original owner 
exceeds 
(B) the amount, if any, designated by the original owner 
in prescribed form filed with the Minister within 6 
months after the end of the year in respect of an amount 
determined under clause (A), and 


(ii) the total of 
(A) the amount claimed under subsection 66.4(2) by the 
original owner for the year, and 


(B) the amount that would, but for paragraph 66.4(1)(c), 
be determined under subsection 66.4(1) in respect of the 
original owner for the year 


is the specified amount in respect of the original owner for the 
year for the purposes of clause (12)(d.1)(ii)(A) and of determin- 


ing the value of D.1 in the definition “cumulative Canadian oil © 


and gas property expense” in subsection 66.4(5). 


Related Provisions: 66.1(1) — Amount to be included in income; 66.1(2)(b) — 
Deduction for principal-business corporation; 66.1(3)(b) — Expenses of other taxpay- 
ers: 66.1(6)cumulative Canadian exploration expense” E.] — addition to C@EE; 
66.2(2)(a) — Deduction for CCDE: 66.2(5)“cumulative Canadian development ex- 
pense”’D.1 — Addition to CCDE:; 66.4(1)(c) — Recovery of costs; 66.4(2)(a)(i) — De- 
duction for CCOGPE; 66.4(5)“cumulative Canadian oil and gas property ex- 
pense”D.1 — addition to CCOGPE. 


History: Subsec. 66.7(12.1) added by 1994. c. 7, Sch. If (1991, c. 49), subsecs. 42(11) 
to (15), applicable to dispositions occurring in taxation years commencing on or after 
December 17, 1991 to the amending legislation and with respect to a disposition of a 
property made by a taxpayer in a taxation year ending after February 17, 1987 and 
commencing before December 17, 1991, where 
(a) the taxpayer, and 
(b) each corporation that, before the end of the taxpayer’s taxation year that in- 
cludes December 17, 1991, acquired the property or any other property that was 
disposed of by the taxpayer in a taxation year ending after February 17, 1987 as 
part of a transaction or an event as a consequence of which that corporation was Or, 
but for those subsecs. would be entitled to deduct an amount under subsec. 66.7(3), 
(4) or (5) in respect of an expense incurred by the taxpayer, 
so elected by notice in writing filed with the Minister of National Revenue on or before 
the day that was 180 days after the end of the taxpayer’s taxation year that included 
December 17, 1991; and, 
(c) notwithstanding subsecs. 152(4) to (5), such assessments of tax, interest and 
penalties shall be made as are necessary to give effect to the election, and 
(d) where the taxpayer so elected in respect of a disposition, a designation under cle 
66.7(12.1)(a)(i)(B), (b)()(B) or (c)(i)(B) in respect of the disposition shall be 
deemed to have been filed as required if it was filed with the Minister of National 
Revenue on or before the day that was 180 days after the end of the taxpayer's 
taxation year that included December 1d, WEE 


Forms: 11046: Designation of resource amount by an original owner. 


(13) Reduction of foreign resource expenses — Where after 
June 5, 1987 an original owner of foreign resource properties dis- 
poses of all or substantially all of the original owner’s foreign re- 
source properties to a particular corporation in circumstances in 
which subsection (2) applies, the foreign exploration and develop- 
ment expenses incurred by the original owner before that owner so 
disposed of the properties shall be deemed after the disposition not 
to have been incurred by the original owner except for the purposes 
of determining the amounts that may be deducted under that subsec- 
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tion by the particular corporation or any other corporation that sub- 
sequently acquires any of the properties. 


Related Provisions: See at end of s. 66.7. 


(13.1) Reduction of foreign resource expenses — Where in 
a taxation year an original owner of foreign resource properties in 
respect of a country disposes of all or substantially all of the origi- 
nal owner’s foreign resource properties in circumstances to which 
subsection (2.3) applies, 


(a) in determining the cumulative foreign resource expense of 
the original owner in respect of the country at any time after the 
time referred to in subparagraph (2.3)(a)(i), there shall be de- 
ducted the amount of that cumulative foreign resource expense 
determined immediately after the disposition; and 


(b) for the purpose of paragraph (2.3)(a), the cumulative foreign 
resource expense of the original owner in respect of the country 
determined immediately after the disposition that was deducted 
under subsection 66.21(4) in computing the original owner’s in- 
come for the year is deemed to be equal to the lesser of 


(i) the amount deducted under paragraph (a) in respect of the 
disposition, and 


(ii) the amount, if any, by which 


(A) the specified amount determined under subsection 
(13.2) in respect of the original owner and the country for 
the year 


exceeds 


(B) the total of all amounts determined under this para- 
graph in respect of another disposition of foreign resource 
property in respect of the country made by the original 
owner before the disposition and in the year. 
Related Provisions: 66.21(1)‘cumulative foreign resource expense’J; 66.7(15.1) — 
Parallel rule for predecessor owner; 248(1)“foreign resource property” — Meaning of 
_ foreign resource property in respect of a country. 


History: Subsec. 66.7(13.1) added by 2001, c. 17, subsec. 49(8), applicable to taxation 
years that begin after 2000. 


(13.2) Specified amount — foreign resource expenses — 
Where in a taxation year an original owner of foreign resource 
properties in respect of a country disposes of all or substantially all 
of the original owner’s foreign resource properties in circumstances 
to which subsection (2.3) applies, the specified amount in respect of 
the country and the original owner for the year for the purposes of 
. clause (13.1)(b)(ii)(A) and of determining the value of D in the def- 
inition “cumulative foreign resource expense” in subsection 
66.21(1) is the lesser of 


(a) the total of all amounts each of which is the amount, if any, 
by which 
(i) an amount deducted under paragraph (13.1)(a) in respect 
of a disposition in the year by the original owner of foreign 
resource property in respect of the country 


exceeds 


(ii) the amount, if any, designated by the original owner in 
prescribed form filed with the Minister within six months af- 
ter the end of the year in respect of an amount described 
under subparagraph (i), and 


(b) the total of 


(i) the amount claimed under subsection 66.21(4) by the orig- 
inal owner in respect of the country for the year, and 


(ii) the amount that would, but for paragraph 66.21(3)(c), be 
determined under subsection 66.21(3) in respect of the coun- 
try and the original owner for the year. 
Related Provisions: 66.21(1)‘adjusted cumulative foreign resource expense”; 
-56.21(1)“cumulative foreign resource expense”’D; 66.21(3)(c) — Deduction. 


| History: Subsec. 66.7(13.2) added by 2001, c. 17, subsec. 49(8), applicable to taxation 
_/ears that begin after 2000. 


14) Disposal of Canadian resource properties — Where in 
i faxation year a predecessor owner of Canadian resource properties 
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disposes of Canadian resource properties to a corporation in cir- 
cumstances in which subsection 29(25) of the Income Tax Applica- 
tion Rules or subsection (1), (3), (4) or (5) applies, 


(a) for the purposes of applying any of those subsections to the 
predecessor owner in respect of its acquisition cf any Canadian 
resource property owned by it immediately before the disposi- 
tion, it shall be deemed, after the disposition, never to have ac- 
quired any such properties except for the purposes of 


(i) determining an amount deductible under subsection (1) or 
(3) for the year, 


(ii) where the predecessor owner and the corporation dealt 
with each other at arm’s length at the time of the disposition 
or the disposition was by way of an amalgamation or merger, 
determining an amount deductible under subsection (4) or (5) 
for the year, and 


(ii) determining the amount for F in the definition “cumula- 
tive Canadian development expense” in subsection 66.2(5), 
the amounts for paragraphs (a) and (b) in the description of L 
in that definition and the amount for F in the definition “cu- 
mulative Canadian oil and gas property expense” in subsec- 
tion 66.4(5); and 


(b) where the corporation or another corporation acquires any of 
the properties on or after the disposition in circumstances in 
which subsection (4) or (5) applies, amounts that become receiv- 
able by the predecessor owner after the disposition in respect of 
Canadian resource properties retained by it at the time of the 
disposition shall, for the purposes of applying subsection (4) or 
(5) to the corporation or the other corporation in respect of the 
acquisition, be deemed not to have become receivable by the 
predecessor owner. 
Related Provisions: 66.6 — Canadian resource properties acquired from exempt 
person. See also at end of s. 66.7. 
History: Subsec. 66.7(14) substituted by 1994, c. 21, subsec. 31(4), applicable to dis- 
positions occurring in taxation years ending after February 17, 1987. That subsec. for- 
merly read: 
(14) Where in a taxation year a predecessor owner of Canadian resource proper- 
ties disposes of all or substantially all of its Canadian resource properties to a 
corporation in circumstances in which subsection 29(25) of the Income Tax Ap- 
plication Rules or subsection (1), (3), (4) or (5) applies, for the purposes of ap- 
plying any of those subsections to the predecessor owner in respect of its acqui- 
sition’ of any of those properties, it shall be deemed, after the disposition, never 
to have acquired the properties except for the purposes of 
(a) determining an amount deductible under subsection (1) or (3) for the 
year; and 
(b) where the predecessor owner and the corporation dealt with each other at 
arm’s length at the time of the disposition or the disposition was by way of 
an amalgamation or merger, determining an amount deductible under sub- 
section (4) or (5) for the year. 
Subsec. 66.7(14) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 42(16), appli- 
cable to dispositions occurring in taxation years ending after February 17, 1987. Sub- 
sec. 66.7(14) formerly read: 
(14) Where, in a taxation year and after June 5, 1987, a predecessor owner of 
Canadian resource properties disposes of all or substantially all of its Canadian 
resource properties to a corporation in circumstances in which subsection 29(25) 
of the Income Tax Application Rules or subsection (1), (3), (4) or (5) applies, for 
the purposes of applying any of those subsections to the predecessor owner in 
respect of its acquisition of any of those properties, it shall be deemed, after the 
disposition, never to have acquired the properties except for the purposes of 
making a deduction under subsection (1) or (3) for the year. 


(15) Disposal of foreign resource properties — Where after 
June 5, 1987 a predecessor owner of foreign resource properties 
disposes of all or substantially all of its foreign resource properties 
to a corporation in circumstances in which subsection (2) applies, 
for the purpose of applying that subsection to the predecessor owner 
in respect of its acquisition of any of those properties (or other for- 
eign resource properties retained by it at the time of the disposition 
which were acquired by it in circumstances in which subsection (2) 
applied), it shall be deemed, after the disposition, never to have ac- 
quired the properties. 

Related Provisions: See at end of s. 66.7. 
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History: Subsec. 66.7(15) substituted by 1994, c. 21, subsec. 31(4), applicable to taxa- 
tion years ending after February 17. 1987. That subsec. formerly read: 


(15) Where after June 5, 1987 a predecessor owner of foreign resource properties 
disposes of all or substantially all of its foreign resource properties to a corpora- 
tion in circumstances in which subsection (2) applies, for the purposes of apply- 


ing that subsection to the predecessor owner in respect of its acquisition of any 
of those properties, it shall be deemed, after the disposition, never to have ac- 
quired the properties. 


(15.1) Disposal of foreign resource properties — subsec. 
(2.3) — Where in a taxation year a predecessor owner of foreign 
resource properties disposes of foreign resource properties to a cor- 
poration in circumstances to which subsection (2.3) applies, 


(a) for the purpose of applying that subsection to the predecessor 
owner in respect of its acquisition of any foreign resource 
properties owned by it immediately before the disposition, it is 
deemed, after the disposition, never to have acquired any such 
properties except for the purposes of 


(i) where the predecessor owner and the corporation dealt 
with each other at arm’s length at the time of the disposition 
or the disposition was by way of an amalgamation or merger, 
determining an amount deductible under subsection (2.3) for 
the year, and : 


(ii) determining the value of F in the definition “cumulative 
foreign resource expense” in subsection 66.21(1); and 


(b) where the corporation or another corporation acquires any of 
the properties on or after the disposition in circumstances to 
which subsection (2.3) applies, amounts that become receivable 
by the predecessor owner after the disposition in respect of for- 
eign resource properties retained by it at the time of the disposi- 
tion are, for the purposes of applying subsection (2.3) to the cor- 
poration or the other corporation in respect of the acquisition, 
deemed not to have become receivable by the predecessor 
owner. 

Related Provisions: 66.7(13.1) — Parallel rule for original owner. 

History: Subsec. 66.7(15.1) added by 2001. c. 17, subsec, 49(9), applicable to taxation 

years that begin after 2000. 


(16) Non-successor acquisitions — Where at any time a Ca- 
nadian resource property or a foreign resource property is acquired 
by a person in circumstances in which none of subsection 29(25) of 
the Income Tax Application Rules and subsections (1) to (5) apply, 
every person who was an original owner or predecessor owner of 
the property by reason of having disposed of the property before 
that time shall, for the purpose of applying those subsections to or 
in respect of the person or any other person who after that time ac- 
quires the property, be deemed after that time not to be an original 
owner or predecessor owner of the property by reason of having 
disposed of the property before that time. 

Related Provisions: See at end of s. 66.7. 


(17) Restriction on deductions — Where in a particular taxa- 
tion year and before June 6, 1987 a person disposed of a Canadian 
resource property or a foreign resource property in circumstances in 
which any of subsection 29(25) of the Income Tax Application 
Rules and subsections (1) to (5) applies, no deduction in respect of 
an expense incurred before the property was disposed of may be 
made under this section or section 66, 66.1, 66.2 or 66.4 by the 
person in computing the person’s income for a taxation year subse- 
quent to the particular taxation year. 


(18) Application of interpretation provisions — The defini- 
tions in subsection 66(15) and sections 66.1 to 66.4 apply in this 
section. 
Origin of subsec. 66.7(18): R.S.C. 1985, c. 1 (Sth Supp.). 
History: Subsec. 66.7(18) amended by 2001, c. 17, subsec. 49(10), applicable to taxa- 
tion years that begin after 2000. It formerly read: 
(18) Application of subsec. 66(15) — The definitions in subsection 66(15) ap- 
ply to this section. 


Related Provisions [s. 66.7]: 66(5) — Dealers; 66(18) — Members of partnerships; 
66.1(6) — Canadian exploration expense; 66.8(1) — Resource expenses of limited 
partners; 87(1.2) — Amalgamation — new corporation deemed continuation of prede- 
cessor: 88(1.5) — Windup — parent continuation of subsidiary. 


Income Tax Act, Part I, Division B 


Definitions [s. 66.7]: “acquired” — 256(7)-(9): “amount? — 248(1); “arm's 
length” — 251(1); “business” — 248(1);, “Canada” — 255; “Canadian development 
expense” — 66.2(5). 248(1); “Canadian exploration and development expense” — 
66(15), 248(1); “Canadian exploration expense” — 66.1(6), 248(1); “Canadian oil and 
gas property expense” — 66.4(5), 248(1); “Canadian resource property” — 66(15), 
66.7(18), 248(1); “carrying on business” — 253; “control” — 256(6)-(9); “corpora- 
tion” — 248(1), Interpretation Act 35(1): “cumulative foreign resource expense” — 
66.21(1), 66.7(18): “disposition” — 248(1); “expense” — 66(15), 66.7(18); “fiscal pe- 
riod’ — 249(2), 249.1; “foreign exploration and development expenses” — 66(15), 


248(1); “foreign resource expense” — 66.21(1), 248(1); “foreign resource pool ex- 
pense” — 248(1); “foreign resource property” — 66(15), 248(1); “foreign resource 
property in respect of”. “mineral”, “Minister” — 248(1); “month” — Interpretation Act 


35(1); “oil or gas well”, “person”, “prescribed”, “property” — 248(1): “resident in 
Canada” — 250; “specified amount” — 66.7(12.1), (13.2); “specified foreign explora- 
tion and development expense” — 66(15); “subsidiary wholly-owned corporation” — 
248(1); “taxable income” — 2(2), 248(1);. “taxation year” — 249; “taxpayer” — 
248(1); “writing” — Interpretation Act 35(1). 


interpretation Bulletins [s. 66.7]: IT-126R2: Meaning of winding-up. 


66.8 (1) Resource expenses of limited partner — Where a 
taxpayer is a limited partner of a partnership at the end of a fiscal 
period of the partnership, the following rules apply: 


(a) determine the amount, if any, by which 
(i) the total of all amounts each of which is the taxpayer’s 
share of 


(A) the Canadian oil and gas property expenses (in this 
subsection referred to as “property expenses”), 


(B) the Canadian development expenses (in this subsec- 
tion referred to as “development expenses”), 


(C) the Canadian exploration expenses (in this subsection 
referred to as “exploration expenses’), 


(D) the foreign resource expenses in respect of a country _ 
(in this subsection referred to as “country-specific foreign 
expenses”), Or 


(E) the foreign exploration and development expenses (in 
this subsection referred to as “global foreign expenses”), 


incurred by the partnership in the fiscal period determined 
without reference to this subsection 


exceeds 
(ii) the amount, if any, by which 
(A) the taxpayer’s at-risk amount at the end of the fiscal 
period in respect of the partnership 
exceeds 
(B) the total of 


(1) the amount required by subsection 127(8) in re- 
spect of the partnership to be added in computing the 
investment tax credit of the taxpayer in respect of the 
fiscal period, and 


(II) the taxpayer’s share of any losses of the partner- 
ship for the fiscal period from a farming business; 


(b) the amount determined under paragraph (a) shall be applied 
(i) first to reduce the taxpayer’s share of property expenses, 


Gi) if any remains unapplied, then to reduce the taxpayer’s 
share of development expenses, 


(iii) if any remains unapplied, then to reduce the taxpayer’s 
share of exploration expenses, 


(iv) if any remains unapplied, then to reduce (in the order 
specified by the taxpayer in writing filed with the Minister on 
or before the taxpayer’s filing-due date for the taxpayer's 
taxation year in which the fiscal period ends or, where no 
such specification is made, in the order determined by the 
Minister) the taxpayer’s share of country-specific foreign ex- 
penses, and 


(v) if any remains unapplied, then to reduce the taxpayer’s 
share of global foreign expenses, 


incurred by the partnership in the fiscal period; and 
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(c) for the purposes of subparagraph 53(2)(c)(ii), sections 66 to 
66.7, subsection 96(2.1) and section 111, the taxpayer’s share of 
each class of expenses described in subparagraph (a)(i) incurred 
by the partnership in the fiscal period shall be deemed to be the 
amount by which the taxpayer’s share of that class of expenses 
as determined under subparagraph (a)(i) exceeds the amount, if 
any, that was applied under paragraph (b) to reduce the tax- 
payer’s share of that class of expenses. 


Proposed Amendment — 66.8(1) 
Letter from Dept. of Finance, October 18, 2004: 


Dear [xxx]: _ 
Thank you for your letter of May 14, 2004 to Mr. Daryl Boychuk of this Division 
concerning the application of section 66.8 and paragraph 96(2.2)(c) of the Income Tax 
Act (the “Act”). In particular, your concern relates to the application of these provisions 
to a member of a limited partnership where the limited partnership carries on the busi- 
hess of exploring for, developing and producing oil and natural gas, 


More specifically, your concern relates to a situation where the only limited partner is a 
commercial trust. the sole beneficiary of which is a mutual fund trust. and the general 
partner is a corporation, all the shares of which are owned ‘by the mutual fund trust. In 
this situation, the mutual fund trust does not deal at arm’s length with either the com- 
mercial trust or the | artnership. The mutual fund trust, as the sole investor in 
the commercial trust, capitalizes it with a combination of debt and equity. The commer- 
cial trust uses these funds to acquire a 99% interest in the limited partnership. In no 
case does the mutual fund trust derive any of its funds from a person or partnership that 
does not deal at arm’s length with the limited partnership. 


The limited partnership earns income from the resource properties and allocates 99% of 
this inconie to the commercial trust. However, the debt owing to the mutual fund trust 
reduces the commercial trust’s at-risk amount because the debt is owed by the commer- 
cial trust to a person (the mutual fund trust) that does not deal at arm's length with the 
partnership. As a result, section 66.8 of the Act operates to reduce the resource ex- 
penses that the commercial trust would otherwise be treated as having incurred. 
Generally, the at-risk rules are designed to limit the deduction of limited partnership 
losses that exceed the amount that a limited partner has risked in the partnership (the 
“at-risk amount’), However, as applied to a member of a limite: rship that incurs 
Canadian oil and gas property expenses (“COGPE”, 10% of the cumulative balance of 
which is deductible in respect of a taxation year), Canadian development expenses 
CDE”, 30% of the cumulative balance of which is deductible in respect of a taxation 
year) or Canadian exploration expenses (“CEE”, 100% of the cumulative balance of 
which is deductible in respect of a taxation year) the at-risk rules may preclude a lim- 
ited partner from deducting the relevant percentage of its share of the resource ex- 
penses incurred by the partnership even if the deduction of those expenses would not 
create a loss for the limited partner, ee 


We agree that, in the circumstances described above, the debt owing by the commercial 
frust to the mutual fund trust should not, in and of itself, result in a reduction of the 
COGPE, CDE or CEE that the commercial trust would otherwise be treated as having 
incurred as a member of the limited partnership. Accordingly, we are prepared to rec- 
ommend to the Minister of Finance that section 66.8 of the Act be amended to ensure 
that it would not apply, in the circumstances, to reduce the resource expenditures that 
would otherwise be treated as having been incurred by the commercial trust. 


We are also prepared to recommend that the amendment apply after 2003. If the above 
recommendation were acted upon, we would anticipate that the amendment would be 
included in a future technical bill. While I cannot offer any assurance that either the 
Minister or Parliament will agree with our recommendation, I hope that this statement 
of our intentions is helpful to you. 
Yours sincerely, 

Brian Ernewein oo) 

Director, Tax Legislation Division, Tax Policy Branch 


(2) Expenses in following fiscal period — For the purposes of 
subparagraph (1)(a)(i), the amount by which a taxpayer’s share of a 
class of expenses incurred by a partnership is reduced under para- 
graph (1)(b) in respect of a fiscal period of the partnership shall be 
added to the taxpayer’s share, otherwise determined, of that class of 
expenses incurred by the partnership in the immediately following 


fiscal period of the partnership. 


(3) Interpretation — In this section, 


(a) the expressions “at-risk amount” of a taxpayer in respect ofa 
partnership and “limited partner’ of a partnership have the 
meanings assigned by subsections, 96(2.2) and (2.4), respec- 
tively, except that, with respect to the definition “limited part- 
ner’, the definition “exempt interest” in subsection 96(2.5) shall 
be read as though the reference therein to 


(i) “February 25, 1986” were a reference to “June 17, 1987”, 
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(ii) “February 26, 1986” were a reference to “June 18, 1987”, 
(iii) “January 1, 1987” were a reference to “January 1, 1988”, 


(iv) “June 12, 1986” were a reference to “June 18, 1987”, 
and 


(v) “prospectus, preliminary prospectus or registration state- 
ment” were read as “prospectus, preliminary prospectus, re- 
gistration statement, offering memorandum or notice that is 
required to be filed before any distribution of securities may 
commence”; 


(b) a reference to a taxpayer who is a member of a particular 
partnership shall include a reference to another partnership that 
is a member of the particular partnership; and 


(c) a taxpayer’s share of Canadian development expenses or Ca- 
nadian oil and gas property expenses incurred by a partnership 
in a fiscal period in respect of which the taxpayer has elected in 
respect of the share under paragraph (f) of the definition “Cana- 
dian development expense” in subsection 66.2(5) or paragraph 
(b) of the definition “Canadian oil and gas property expense” in 
subsection 66.4(5), as the case may be, shall be deemed to be 
nil. 

History [s. 66.8]: Cl. 66.8(1)(a)(i)(D) and subpara. (1)(b)(iv) amended, and cl. 


(1)(a)@)(E) and subpara. (1)(b)(v) added, by 2001, c. 17, s. 50, applicable to fiscal 
periods that begin after 2000: Cl: (D) and subpara. (iv) formerly read: 


(D) the foreign exploration and development expenses (in this subsection re- 
ferred to as “foreign expenses’’), 


(iv) if any remains unapplied, then to reduce the taxpayer’s share of foreign 
expenses, 
Para. 66.8(3)(c) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 26, applicable with 
respect to partnership fiscal periods ending after July 1990, 


Definitions [s. 66.8]: “amount”, “business” — 248(1): “Canadian development ex- 
pense” — 66.2(S), 248(1); “Canadian exploration expense” — 66.1(6), 248(1); “Cana- 
dian oil and gas property expense” — 66.4(5), 248(1): “country-specific foreign ex- 
penses’” — 66.8(1)(a)(i)(D); “farming”, “filing-due date” — 248(1): “fiscal period” — 
249(2), 249.1: “foreign, exploration and development expenses” — 66(15), 248(1); 
“global foreign expenses” — 66.8(1)(a)(i)(E); “investment tax credit” — 127(9), 
248(1); “Minister”, “share”, “property” — 248(1): “taxation year” — 249; “tax- 
payer” — 248(1); “writing” — Interpretation Act 35(1). See also 66.8(3). 


Subdivision f — Rules Relating to 
Computation of Income 


67. General limitation re expenses — In computing income, 
no deduction shall be made in respect of an outlay or expense in 
respect of which any amount is otherwise deductible under this Act, 
except to the extent that the outlay or expense was reasonable in the 
circumstances. 


Related Provisions: 8(9)—Employee’s aircraft costs must be reasonable: 
18(1)(a) — Expense not deductible unless for purpose of earning income; 18(1)(h) — 
Personal or living expenses disallowed; 20(1)(c) closing words — Interest deduction 
limited to reasonable amount; 247(8) — Transfer pricing rules take priority over s. 67. 


Selected Cases [s. 67]: Humphrey y. R., [2006] 3 C.T.C. 2136 (TCC) (No deduc- 
tion for repayment of embezzled funds where no tax paid on receipt); Ammar y. R., 
[2006] 3 C.T.C. 2001 (TCC) (Excessive rental expenses disallowed); Manchester 
Chivers & Associates Insurance Brokers Inc. v. R., [2005] 5 C.T.C. 2180 (TCC) (Sub- 
stantial reduction of deductible directors’ fees paid to children); Hammill’ v. R.. [2005] 
4 C.T.C. 7 (FC): aff'd [2006] 1 C.T.C. 128 (FCA) (Provision can result in disallowance 
of part or all of deduction); Petro-Canada y. R., [2004] 3 C.T.C. 156 (FCA): leave to 
appeal to SCC refused 2004 CarswellNat 4108 (Paying more than FMV does not nec- 
essarily mean price was unreasonable); Bonin v. R., [2000] 2 C.T.C. 2011 (TCC) (Busi- 
ness existed, but expenses unreasonable); Tarantino v. R., [2000].1 C.T.C. 3039 (TCC) 
(Expenses reasonable even where properties 100% financed); Mohammed v. R.. [1997] 
3 C.T.C. 321 (FCA) (“Reasonable expectation of profit” and “expectation of reasona- 
ble profit” not synonymous. 100% financing of project not necessarily unreasonable); 
Shell Canada, Ltd. v. R., [1997] 3 C:T.C. 2238 (TEC) (New Zealand currency loans 
intended to get funds at lowest possible after-tax cost to borrower): Monga y. Canada, 
[L997], L, ;CLE.C.. 2529 (TCC) (interest exceeding gross rental income was 
unreasonable); Graves v. Canada, [1990] 1 C.T.C. 357 (FCTD) (Half of expenses of 
two-car garage at taxpayer’s home where business car parked not deductible); MSS Inc. 
v. R., [1989] 2 C.T.C. 30 (FCA) (Management expenses paid to another company not 
reasonable where services already provided by taxpayer’s employees); Maduke Foods 
Ltd. v. Canada, [1989] 2 C.T.C. 284 (FCTD) (Management salaries paid to spouse and 
children reduced); Compagnie Idéal Body Inc. v. Canada, [1989] 2 C.T.C. 187 (FCTD) 
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(Only $100,000 of $210,000 bonus paid to spouse inheriting controlling interest was 
reasonable); Moloney v. Canada, [1989] 1 C.T.C. 213 (FCTD); aff'd [1992] 2 C.T.C. 
226 (FCA); leave to appeal to SCC refused (May 6, 1993), Doc. 23336 [unreported] 
(Elaborate scheme found lacking in business purpose, deductions not permitted); 
Gabco Ltd. v. MNR, [1968] C.T.C. 313 (Exch.) ($56,000 paid to president’s brother 
over 15 months reasonable). 

Definitions [s. 67]: “amount” — 248(1). 

1.T. Application Rules: 31. 

Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-131R2: Convention expenses; IT-178R3: 
Moving expenses; IT-357R2: Expenses of training; IT-373R2: Woodlots; IT-467R2: 
Damages, settlements and similar payments; IT-468R: Management or administration 
fees paid to non-residents; IT-521R: Motor vehicle expenses claimed by self-employed 
individuals; IT-525R: Performing artists. 


Information Circulars: 87-2R: International transfer pricing. 


|.T. Technical News: 12 (meals and beverages at golf clubs); 15 (Christmas parties 
and employer-paid special events): 16 (Shell case); 22 (owner/manager remuneration); 
30 (reasonableness of shareholder/manager remuneration). 

Advance Tax Rulings: ATR-12: Retiring allowance; ATR-45: Share appreciation 
rights plan. 


67.1 (1) Expenses for food, etc. [or entertainment] — For 
the purposes of this Act, other than sections 62, 63, 118.01 and 
118.2, an amount paid or payable in respect of the human consump- 
tion of food or beverages or the enjoyment of entertainment is 
deemed to be 50% of the lesser of 


(a) the amount actually paid or payable in respect thereof, and 


(b) an amount in respect thereof that would be reasonable in the 
circumstances. 
Related Provisions: 8(4) — Limitation on meals of employee. 


History: Subsec. 67.1(1) amended by 2006, c. 4, s. 54, applicable to 2005 et seq. The 
subsec. formerly read: 
(1) For the purposes of this Act, other than sections 62, 63 and 118.2, an amount 
paid or payable in respect of the human consumption of food or beverages or the 
enjoyment of entertainment shall be deemed to be 50% of the lesser of 


(a) the amount actually paid or payable in respect thereof, and 


(b) an amount in respect thereof that would be reasonable in the 
circumstances. 


The opening words of subsec. 67.1(1) amended by 1995, c. 3, s. 17, to substitute 
“50%” for “80%”, applicable to expenses incurred after February 21, 1994 in respect of 
food and beverages consumed and entertainment enjoyed after February 1994. 


Selected Cases: Stapley v. R., [2006] 3 C.T.C. 188 (FCA); rev’g [2005] 4 C.T.C. 
2200 (TCC) (Personal consumption by taxpayer not necessary for provision to apply). 


Interpretation Bulletins: IT-504R2: Visual artists and writers; IT-518R: Food bev- 
erages and entertainment expenses; IT-525R: Performing artists. 


Information Circulars: 73-21R8: Claims for meals and lodging expenses of trans- 
port employees. 


1.T. Technical News: 12 (meals and beverages at golf clubs); 16 (Scott case). 


(2) Exceptions — Subsection (1) does not apply to an amount 
paid or payable by a person in respect of the consumption of food 
or beverages or the enjoyment of entertainment where the amount 


(a) is paid or payable for food, beverages or entertainment pro- 
vided for, or in expectation of, compensation in the ordinary 
course of a business carried on by that person of providing the 
food, beverages or entertainment for compensation; 


(b) relates to a fund-raising event the primary purpose of which 
is to benefit a registered charity; 


(c) is an amount for which the person is compensated and the 
amount of the compensation is reasonable and specifically iden- 
tified in writing to the person paying the compensation; 

(d) is required to be included in computing any taxpayer’s in- 
come because of the application of section 6 in respect of food 
or beverages consumed or entertainment enjoyed by the tax- 
payer or a person with whom the taxpayer does not deal at arm’s 
length, or would be so required but for subparagraph 6(6)(a)(1); 


(e) is an amount that 


(i) is not paid or payable in respect of a conference, conven- 
tion, seminar or similar event, 
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(ii) would, but for subparagraph 6(6)(a)(i), be required to be 
included in computing any taxpayer’s income for a taxation 
year because of the application of section 6 in respect of food 
or beverages consumed or entertainment enjoyed by the tax- 
payer or a person with whom the taxpayer does not deal at 
arm’s length, and 
(iii) is paid or payable in respect of the taxpayer’s duties per- 
formed at a work site in Canada that is 
(A) outside any urban area, as defined by the last Census 
Dictionary published by Statistics Canada before the year, 
that has a population of at least 40,000 individuals as de- 
termined in the last census published by Statistics Canada 
before the year, and 


(B) at least 30 kilometres from the nearest point on the 
boundary of the nearest such urban area; 


(e.1) is an amount that 


(i) is not paid or payable in respect of entertainment or of a 
conference, convention, seminar or similar event, 


(ii) would, if this Act were read without reference to subpara- 
graph 6(6)(a)(i), be required to be included in computing a 
taxpayer’s income for a taxation year because of the applica- 
tion of section 6 in respect of food or beverages consumed by 
the taxpayer or by a person with whom the taxpayer does not 
deal at arm’s length, 

(iii) is paid or payable in respect of the taxpayer’s duties per- 
formed at a site in Canada at which the person carries on a 
construction activity or at a construction work camp referred 
to in subparagraph (iv) in respect of the site, and 


(iv) is paid or payable for food or beverages provided at a 


construction work camp, at which the taxpayer is lodged, that © 


was constructed or installed at or near the site to provide 
board and lodging to employees while they are engaged in 
construction services at the site; or 


(f) is in respect of one of six or fewer special events held in a 
calendar year at which the food, beverages or entertainment is 
generally available to all individuals employed by the person at 
a particular place of business of the person and consumed or en- 
joyed by those individuals. 
History: Para. 67.1(2)(e.1) added by 2002. c. 9, s. 26, applicable to amounts paid or 
payable in respect of food and beverages provided after 2001. 
Paras. 67.1(2)(d) and (e) amended and para. (f) added by 1999, c. 22, s. 20, para. (d) 
applicable to 1987 et seq. and paras. (e) and (f) applicable to expenses incurred after 
February 23, 1998. Paras. (d) and (e) formerly read: 
(d) is required to be included in computing the income of an employee of the 
person or would be so required but for subparagraph 6(6)(a)(ii); or 
(e) is incurred by the person for food, beverages or entertainment generally avail- 
able to all individuals employed by the person at a particular place of business of 
the person and consumed or enjoyed by such individuals. 


Para. 67.1(2)(e) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 43, applicable to 
taxation years ending after July 13, 1990. Para. 67.1(2)(e) formerly read: 


(e) is incurred by the person for food, beverages or entertainment generally avail- 
able to all employees of the person at a particular location. 


Selected Cases: Kelowna Flightcraft Air Charter Ltd. v. R., [2003] 4 C.1.C. 2252 
(TCC) (Full amount of per diem allowances deductible). 


|.T. Technical News: 15 (Christmas parties and employer-paid special events). 


(3) Fees for convention, etc. — For the purposes of this sec- 
tion, where a fee paid or payable for a conference, convention, sem- 
inar or similar event entitles the participant to food, beverages or 
entertainment (other than incidental beverages and refreshments 
made available during the course of meetings or receptions at the 
event) and a reasonable part of the fee, determined on the basis of 
the cost of providing the food, beverages and entertainment, is not 
identified in the account for the fee as compensation for the food, 
beverages and entertainment, $50 or such other amount as may be 
prescribed shall be deemed to be the actual amount paid or payable 
in respect of food, beverages and entertainment for each day of the 
event on which food, beverages or entertainment is provided and, 
for the purposes of this Act, the fee for the event shall be deemed to 
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be the actual amount of the fee minus the amount deemed by this 
subsection to be the actual amount paid or payable for the food, 
beverages and entertainment. 


Related Provisions: 20(10) — Deduction for convention expenses. 
Regulations: No amount other than $50 has been prescribed for purposes of 67.1(3). 
Interpretation Bulletins: IT-131R2: Convention expenses. 


(4) Interpretation — For the purposes of this section, 


(a) no amount paid or payable for travel on an airplane, train or 
bus shall be considered to be in respect of food, beverages or 
entertainment consumed or enjoyed while travelling thereon; 
and 


(b) “entertainment” includes amusement and recreation. 


Selected Cases [s. 67.1]: Smith v. Canada, [2005] 4 C.T.C. 97 (BCSC) (Provision 
not unconstitutional as discriminatory); Installations GMR Inc. y. R. (2003), [2004] 4 
C.T.C. 2433 (TCC) (English version of Act better reflected parliamentary intention); 
Racco Industrial Roofing Ltd. v. R., [1997] 2 C.T.C. 3055 (TCC) (Limitation does not 
apply to per diem amount paid to employee; ejusdem generis rule suggests that en- 
tertainment must also be involved). 


Definitions [s. 67.1]: “amount”, “business”, “employee” — 248(1); “entertain- 
ment” — 67.1(4)(b); “individual”, “person”, “prescribed”, “registered charity’? — 
248(1); “writing” — Interpretation Act 35(1). 

Interpretation Bulletins: IT-518R: Food, beverages and entertainment expenses; IT- 
522R: Vehicle, travel and sales expenses of employees; IT-533: Interest deductibility 
and related issues. 


67.2 Interest on money borrowed for passenger vehicle — 
For the purposes of this Act, where an amount is paid or payable for 
a period by a person in respect of interest on borrowed money used 
to acquire a passenger vehicle or on an amount paid or payable for 
the acquisition of such a vehicle, in computing the person’s income 
for a taxation year, the amount of interest so paid or payable shall 
be deemed to be the lesser of the actual amount paid or payable and 
the amount determined by the formula 
A 


—xB 
30 


where 
A is $250 or such other amount as may be prescribed; and 


B is the number of days in the period in respect of which the inter- 
est was paid or payable, as the case may be. 


Related Provisions: 8(1)(j) — Automobile and aircraft costs; 20(1)(c) — Interest 
deductible; 20(1)(d) — Compound interest deductible; 67.4 — More than one owner or 
lessor. 


History: S. 67.2 substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 44, applicable to 
taxation years and fiscal periods commencing after June 17, 1987 that end after 1987. 
S. 67.2 formerly read: 


67.2 Interest on money borrowed for passenger vehicle — For the purposes 
of this Act, where an amount in respect of interest is payable by a person on 
borrowed money used to acquire, or on an amount payable for the acquisition of, 
a passenger vehicle, in computing the income of the person for a taxation year 
the amount of interest so payable shall be deemed to be the lesser of the actual 
amount payable and the amount determined by the formula 


an xB 
30 


where 
A is $250 or such other amount as may be prescribed; and 


Bis the number of days in the year in respect of which the interest was 
payable. 
. Definitions [s. 67.2]: “amount”, “borrowed money”, “passenger vehicle’, “‘pre- 
, scribed” — 248(1); “taxation year’ — 11(2), 249. 
Regulations: 7307(2) (prescribed amount). 


Interpretation Bulletins: IT-355R2: Interest on loans to buy life insurance policies 
' and annuity contracts, and interest on policy loans (archived); IT-521R: Motor vehicle 
_ expenses claimed by self-employed individuals; IT-522R: Vehicle, travel and sales ex- 
_ penses of employees; IT-525R: Performing artists. 


_ LT. Technical News: 10 (1997 deduction limits and benefit rates for automobiles). 


S. 67.3 


67.3 Limitation re cost of leasing passenger vehicle — 
Notwithstanding any other section of this Act, where 


(a) in a taxation year all or part of the actual lease charges in 
respect of a passenger vehicle are paid or payable, directly or 
indirectly, by a taxpayer, and 

(b) in computing the taxpayer’s income for the year an amount 
may be deducted in respect of those charges, 


in determining the amount that may be so deducted, the total of 
those charges shall be deemed not to exceed the lesser of 
(c) the amount determined by the formula 


B 
Ax= |oc- ce 
( 30 C=DFE 


where 
A is $600 or such other amount as is prescribed, 


B is the number of days in the period commencing at the begin- 
ning of the term of the lease and ending at the earlier of the 
end of the year and the end of the lease, 


C is the total of all amounts deducted in computing the tax- 
payer’s income for preceding taxation years in respect of the 
actual lease charges in respect of the vehicle, 


D is the amount of interest that would be earned on the part of 
the total of all refundable amounts in respect of the lease that 
exceeds $1,000 if interest were 


(i) payable on the refundable amounts at the prescribed 
rate, and 


(ii) computed for the period before the end of the year 
during which the refundable amounts were outstanding, 
and 


E is the total of all reimbursements that became receivable 
before the end of the year by the taxpayer in respect of the 


lease, and 
(d) the amount determined by the formula 
AXB 
( osse Tak 
where 


A. is the total of the actual lease charges in respect of the lease 
incurred in respect of the year or the total of the actual lease 
charges in respect of the lease paid in the year (depending on 
the method regularly followed by the taxpayer in computing 
income), 


B_ is $20,000 or such other amount as is prescribed, 


is the greater of $23,529 (or such other amount as is pre- 
scribed) and the manufacturer’s list price for the vehicle, 


D is the amount of interest that would be earned on that part of 
the total of all refundable amounts paid in respect of the lease 
that exceeds $1,000 if interest were 


(i) payable on the refundable amounts at the prescribed 
rate, and 

(ii) computed for the period in the year during which the 
refundable amounts are outstanding, and 


QD 


E is the total of all reimbursements that became receivable dur- 
ing the year by the taxpayer in respect of the lease. 
Related Provisions: 67.4 — More than one owner or lessor; 257 — Formula cannot 
calculate to less than zero. 
History: S. 67.3 substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 45, applicable to 
taxation years and fiscal periods beginning after June 17, 1987 that end after 1987, 
except that with respect to amounts paid or payable as a reimbursement in respect of a 
lease expense, it is applicable to taxation years that end after July 13, 1990; and with 
respect to leases entered into before 1991 the description of C in para. (d) shall be read 
as follows: 
C is the greater of $23,529 (or such other amount as may be prescribed) and 
the total of 


(i) the manufacturer’s list price for the vehicle, and 
(ii) the provincial sales tax, if any, that would have been payable by a 
purchaser of the vehicle if it had been purchased at the manufacturer’s 
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list price for the vehicle at the time the first lease of the vehicle was 
entered into and in the province under the laws of which the vehicle was 
registered for the greatest part of the year, 


S. 67.3 formerly read: 


67.3 Notwithstanding any other provision of this Act, where 
(a) a taxpayer leases a passenger vehicle from a lessor in a taxation year, and 


(b) in computing the taxpayer’s income for the year an amount may be de- 
ducted in respect of the vehicle, 


in determining the amount that may be so deducted, the cost to the taxpayer of 
leasing the vehicle shall not exceed the lesser of 


(c) the amount determined by the formula 


where 
A is $600 or such other amount as may be prescribed, 


Bis the number of days before the end of the year during which the vehi- 
cle was leased by the taxpayer from the lessor, 


Cis the total of all amounts deducted in computing the taxpayer's income 
for preceding taxation years in respect of the lease of the vehicle, 


D_ is the amount of interest that would be earned on that part of the total of 
all refundable amounts paid by or on behalf of the taxpayer in respect of 
the lease that exceeds $1,000 if interest were 


(i) payable on the refundable amounts at the prescribed rate, and 


(ii) computed for the period before the end of the year during which 
the refundable amounts were outstanding, and 


Eis the total of all reimbursements receivable by the taxpayer in respect of 
the lease of the vehicle before the end of the year; and 


(d) the amount determined by the formula 
AXB 
—-D-E 
0.85C 


A is the total of the actual lease charges payable to the lessor by the tax- 
payer for the lease of the vehicle during the year, 


where 


Bis $20,000 or such other amount as may be prescribed, 


C is the greater of $23,529 (or such other amount as may be prescribed) 
and the total of 
(i) the manufacturer’s list price for the vehicle, and 
(ii) the provincial sales tax, if any, that would have been payable by 
a purchaser of the vehicle if it had been purchased at the manufac- 
turer’s list price for the vehicle at the time the first lease of the vehi- 


cle was entered into and in the province under the laws of which the 
vehicle was registered for the greatest part of the year, 


D_ is the amount of interest that would be earned on that part of the total of 
all refundable amounts paid by or on behalf of the taxpayer in respect of 
the lease that exceeds $1,000 if interest were 


(i) payable on the refundable amounts at the prescribed rate, and 


(ii) computed for the period in the year during which the refundable 
amounts are outstanding, and 


Eis the total of all reimbursements receivable by the taxpayer in respect of 
the lease of the vehicle during the year. 

Definitions [s. 67.3]: “amount”, “borrowed money”, “motor vehicle”, “passenger 
vehicle”, “prescribed” — 248(1); “prescribed rate’ — Reg. 4301; “taxation year” — 
11(2), 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3). 
Regulations: 4301(c) (prescribed rate of interest); 7307(1), (3), (4) (prescribed 
amounts). 
Interpretation Bulletins: [T-521R: Motor vehicle expenses claimed by self-em- 
ployed individuals; IT-522R: Vehicle, travel and sales expenses of employees; IT- 
525R: Performing artists. 


I.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles); 
12 (1998 deduction limits and benefit rates for automobiles). 


67.4 More than one owner or lessor — Where a person owns 
or leases a motor vehicle jointly with one or more other persons, the 
reference in paragraph 13(7)(g) to the amount of $20,000, in section 
67.2 to the amount of $250 and in section 67.3 to the amounts of 
$600, $20,000 and $23,529 shall be read as a reference to that pro- 
portion of each of those amounts or such other amounts as may be 
prescribed for the purposes thereof that the fair market value of the 


Income Tax Act, Part I, Division B 


first-mentioned person’s interest in the vehicle is of the fair market 
value of the interests in the vehicle of all those persons. 
Definitions [s. 67.4]: “amount”, “motor vehicle”, “person” — 248(1). 
Regulations: 7307 (prescribed amounts). 


Interpretation Bulletins: IT-521R: Motor vehicle expenses claimed by self-em- 
ployed individuals; IT-522R: Vehicle, travel and sales expenses of employees; IT- 
525R: Performing artists. 

1.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles). 


67.5 (1) Non-deductibility of illegal payments — In comput- 
ing income, no deduction shall be made in respect of an outlay 
made or expense incurred for the purpose of doing anything that is 
an offence under section 3 of the Corruption of F oreign Public Of- 


ficials Act or under any of sections 119 to 121, 123 to 125, 393 and 


426 of the Criminal Code, or an offence under section 465 of the 
Criminal Code as it relates to an offence described in any of those 
sections. 

Related Provisions: 67.6 — Non-deductibility of fines and penalties. 


History: Subsec. 67.5(1) amended by 1998, c. 34, s. 10, in force February 14, 1999. 
The subsec. formerly read: 


67.5 (1) In computing income, no deduction shall be made in respect of an outlay 
made or expense incurred for the purpose of doing anything that is an offence 
under any of sections 119 to 121, 123 to 125, 393 and 426 of the Criminal Code 
or an offence under section 465 of that Act as it relates to an offence described in 
any of those sections. 


(2) Reassessments — Notwithstanding subsections 152(4) to 
(5), the Minister may make such assessments, reassessments and 
additional assessments of tax, interest and penalties and such deter- 
minations and redeterminations as are necessary to give effect to 
subsection (1) for any taxation year. 

Related Provisions: 165(1.1) — Limitation of right to, object to assessment; . 
169(2)(a) — Limitation of right to appeal. 

History [s. 67.5]: S. 67.5 added by 1994, c. 7, Sch. Il (1991, c. 49), s. 46, applicable 
to outlays made and expenses incurred after July 13, 1990. 

Definitions [s. 67.5]: “assessment”, “Minister” — 248(1); “taxation year” — 249. 
Interpretation Bulletins: IT-525R: Performing artists; IT-533: Interest deductibility 
and related issues. 


67.6 Non-deductibility of fines and penalties — In comput- 
ing income, no deduction shall be made in respect of any amount 
that is a fine or penalty (other than a prescribed fine or penalty) 
imposed under a law of a country or of a political subdivision of a 
country (including a state, province or territory) by any person or 
public body that has authority to impose the fine or penalty. 
Related Provisions: 18(1)(t) — Non-deductibility of amounts paid under /ncome 
Tax Act and of GST interest; 67.5 — Non-deductibility of illegal payments. 

History [s. 67.6]: S. 67.6 added by 2005, c. 19, s. 16, applicable to fines and penalties 
imposed after March 22, 2004. 

Regulations: 7309 (prescribed fines and penalties). 


68. Allocation of amounts in consideration for disposition 
of property — Where an amount received or receivable from a 
person can reasonably be regarded as being in part the consideration 
for the disposition of a particular property of a taxpayer or as being 
in part consideration for the provision of particular services by a 
taxpayer, 


Proposed Amendment — 68 opening words 


68. Allocation of amounts in consideration for property, — 
services or restrictive covenants — If an amount received _ 
or receivable from a person can reasonably be regarded as being 
in part the consideration for the disposition of a particular pro- 
perty of a taxpayer, for the provision of particular services by a 
taxpayer or for a restrictive covenant as defined by subsection 
56.4(1) granted by ataxpayer, .si‘i(<é“ 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 76(1), 
will amend the opening words of s, 68 to read as above, applicable after February 26. 
2004, other than to a taxpayer’s grant of a restrictive covenant made in writing by tl 

taxpayer before February 27. 2004 between the taxpayer and a person with whom the 
taxpayer deals at arm’s length. a oe 


: 
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Technical Notes: Section 68 applies where an amount received or receivable can 
reasonably be regarded as being in part consideration for the disposition of a particu- 
lar property of a taxpayer or as being in part consideration for the provision of partic- 
ular services. If the amount is in part consideration for the disposition of property, 
that part of the consideration that can reasonably be regarded as being for the disposi- 
tion of property is deemed to be the proceeds of disposition of that property and, 
reciprocally, the cost of the property for the acquirer. If the amount is in part consid- 
eration for the provision of particular services, that part of the consideration that can. 
reasonably be regarded as being for the provision of particular services is deemed to 
be an amount received or receivable by the taxpayer in respect of those services and, — 
reciprocally, an amount paid or payable by the person : 
rendered. : 


Section 68 is amended to apply in circumstances whe 
receivable from a person is in part for a restrictive covenant 
section 56.4(1)) granted by a taxpayer. However, except 1 
section 68 to a restrictive covenant are provided in new su ons 56.4(5) to (7). If 
section 68 applies, the part of the consideration that can reasonably be regarded as 
being for the restrictive covenant is considered to be an amount that is received or 
receivable by the taxpayer in respect of the restrictive covenant, and that part is also 
considered to be paid or payable to the taxpayer by the person to whom the testric- 
tive covenant was granted. . 


application of 


(a) the part of the amount that can reasonably be regarded as 
being the consideration for the disposition shall be deemed to be 
proceeds of disposition of the particular property irrespective of 
the form or legal effect of the contract or agreement, and the 
person to whom the property was disposed of shall be deemed to 
have acquired it for an amount equal to that part; and 


(b) the part of the amount that can reasonably be regarded as 
being consideration for the provision of particular services shall 
be deemed to be an amount received or receivable by the tax- 
payer in respect of those services irrespective of the form or le- 
gal effect of the contract or agreement, and that part shall be 
deemed to be an amount paid or payable to the taxpayer by the 
person to whom the services were rendered in respect of those 
services. 


Proposed Addition — 68(c 
(c) the part of the amount that can reasonably - 
_ being consideration for the restrictive coven: ( 
be an amount received or receivable by the taxpayer in respect - 
__ Of the restrictive covenant irrespective of the form or legal ef- 
_ fect of the contract or agreement, and that part is deemed to be 


regarded as 
is deemed to — 


_ an amount paid or payable to the taxpayer by the person to 
- whom the restri : ee 


wovenant was granted i 

raft legislation (Part 2— technical), subsec. 76(2), 
applicable after February 26, 2004, other than to a taxpayer’s 
grant of a restrictive covenant made in writing by the taxpayer before February 27, 
ind a person with whom the taxpayer deals at arm’s 


Application: The Jul 


length. 


Technical Notes: See under 68 opening words above. 


Related Provisions: 12(1)(a) — Services, etc. to be rendered; 12(1)(b) — Amounts 
receivable in respect of services, etc, rendered; 13(33) — Consideration given for de- 
preciable capital; 56.4(5)-(8) — Whether s. 68 applies to restrictive covenant (non- 
competition payment); 247(8) — Transfer pricing rules take priority over s. 68. 


Selected Cases [s. 68]: Baur Investments Ltd. v. MNR, [1990] 2 C.T.C. 122 (FCTD) 
(Appraisal evidence insufficient to dislodge allocation on disposition similar to alloca- 
tion at time of acquisition); Golden v. R., [1980] C.T.C. 488 (FCTD); rev'd [1983] 
C.T.C. 112 (FCA); aff’d [1986] 1 C.T.C. 274 (SCC) (Minister may reallocate amounts 
between land and buildings in arm’s length transaction); A.G. Can. v. Matador Inc. et 
al., [1980] C.T.C. 51 (FCA) (Price for land and building below fair market value of 
land divided pro rata); R. v. Malloney’s Studio Ltd., [1979] C.T.C. 206 (SCC) (No 
amount allocated to building where demolished before purchase); R. v. Jessiman Bros. 
Cartage Ltd., [1978] C:T.C. 274 (FCTD) (Going concern value of assets rather than 


~ trade-in value accepted); Crown Trust Co. y. R., [1977] C.T.C. 320 (RCTD) (Price for 
_ land and buildings allocated pursuant to assessment rolls in absence of expert 


evidence); Stanley v. MNR, [1972] C.T.C. 34 (SCC) (Value greater than undepreciated 


_ Capital cost allocated to building even though purchaser desired only land); Munday v. 


MNR, [1971] C.T.C. 585 (FCTD) (Part of price allocated to building destroyed by pur- 


_ chaser after closing); Emco Ltd. v. MNR, [1968] C.T.C. 457 (Exch.) (Taxpayer permit- 


| ted to change previous allocation of purchase price entirely to land). 


Definitions [s. 68]: “amount”, “disposition”, “person”, “property” — 248(1); “re- 
| ceived” —248(7); “restrictive covenant’? — 56.4(1); “taxpayer” — 248(1). 


. Interpretation Bulletins: IT-143R3: Meaning of eligible capital expenditure; IT- 
) 220R2: Capital cost allowance — proceeds of disposition of depreciable property. 


' Transfer Pricing Memoranda: TPM-06: Bundled transactions. 
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Application: The July 18, 2005 draft legislation (Part 2 — technical), s. 77, will de 


S. 69(1) 


69. (1) Inadequate considerations — Except as expressly oth- 
erwise provided in this Act, 


(a) where a taxpayer has acquired anything from a person with 
whom the taxpayer was not dealing at arm’s length at an amount 
in excess of the fair market value thereof at the tame the taxpayer 
so acquired it, the taxpayer shall be deemed to have acquired it 
at that fair market value; 


Selected Cases [para. 69(1)(a)]: Deptuck v. R., [2003] 3 €.T.C. 287 (FCA) (Arm’s 
length rule applies to partnerships, not partners). 


(b) where a taxpayer has disposed of anything 
(i) to.a person with whom the taxpayer was not dealing at 
arm’s length for no proceeds or for proceeds less than the fair 
market value thereof at the time the taxpayer so disposed of 
it, 

(ii) to any person by way of gift inter vivos, or 

(iii) to a trust because of a disposition of a property that does 
not result in a change in the beneficial ownership of the pro- 
perty; and 
_ Proposed Amendment — 69(1)(b)(iii) 


lete | 

that occur after December 23, 1998. 

Technical Notes: Subsection 69(1) provides rules that deal with gifts and non-arm’s 
length dispositions of property, except where such transactions are expressly covered 
by other provisions in the Act that apply to the gift or other disposition. The English 
version of subparagraph 69(1)(b)(ii) is amended to correct an editorial error, by. delet- 


ing the word “and” at the end of the subparagraph. 


rd “and” from the end of subpara. 69(1)(b)(iii), applicable to dispositions 


the taxpayer shall be deemed.to have received proceeds of dis- 
position therefor equal to that fair market value; and 


(c) where a taxpayer acquires a property by way of gift, bequest 
or inheritance or because of a disposition that does not result in a 
change in the beneficial ownership of the property, the taxpayer 
is deemed to acquire the property at its fair market value. 


Selected Cases [para. 69(1)(c)]: Sweeney v. Canada, [1990] 2 C.T.C. 342 (FCTD) 
(Son’s right to purchase father’s shares on death not gift). 


Related Provisions: 13(33) — Consideration given for depreciable capital; 15(1) — 
Benefit conferred on shareholder; 28(1.1) — Farming or fishing business — acquisi- 
tion of inventory; 38(a.1) — Gift of publicly traded shares to charity; 53(5) —Recom- 
putation of ACB on non-arm’s length disposition; 56(11) — Disposition of interest in 
retirement compensation; 69(1.1)—Idem; 69(6)— Inadequate considerations: 
73(1) — Rollover at cost on transfer to spouse; 73(3)(c), (4)(b) — No application on 
family farm rollover; 79(3)E(a) — Where property surrendered to a creditor: 97(1) — 
Contribution of property by partner to partnership deemed to be at FMV: 106(1.1) — 
Cost of income interest in a trust; 107(1.1) —Cost of capital interest in a trust: 
107.4(3) — Tax consequences of qualifying disposition to a trust; 107.4(4) — FMV of 
vested interest in trust; 110.1(5), 118.1(10.1) — Determination of value on donation of 
servitude, covenant or easement for ecologically sensitive land; 118.1(10.1) — Deter- 
mination of value by Canadian Cultural Property Export Review. Board: 
127(11.8)(b) — Ignore 69(1)(c) for certain non-arm’s length costs re investment tax 
credit; 142.7(4) — Deemed value of property on rollover from foreign bank subsidiary 
to branch; 146(9) — Disposition or acquisition of property by RRSP; 146.3(4)— Dis- 
position or acquisition of property by RRIF; 206(4) — Deemed FMV for purposes of 
tax on foreign property held by RRSPs etc.; 247(8) — Transfer pricing rules take prior- 
ity over subsec. 69(1); 248(30) — Existence of an advantage does not prevent there 
being a gift; 248(35)-(37) — Value of gift limited to cost if acquired within 3 years or 
as tax shelter; 251 — Arm’s length; Canada-U.S. Tax Treaty:Art. IX — Adjustments 
for transactions between related persons. 


History: Subpara. 69(1)(b)(iii) added by 2001, c. 17, subsec. 51(1), applicable to dis- 
positions that occur after December 23, 1998. 


Para. 69(1)(c) amended by the said ¢, 17, subsec. 51(2), applicable to acquisitions that 
occur after December 23, 1998. The para. formerly read: 


(c) where a taxpayer has acquired property by way of gift, bequest or inheritance, 
the taxpayer shall be deemed to have acquired the property at its fair market 
value at the time the taxpayer so acquired it. 


Selected Cases [subsec. 69(1)]: Madsen v. R., [2001] 1 C.T.C. 244 (FCA) (Provi- 
sions of subsec. 69(1) apply to partnerships even though partnerships are not 
taxpayers); Gilvesy Enterprises Inc. vy. Canada, [1997] 1 C.T.C. 2410 (TCC) (“‘Shot- 
gun” clause may have impact on valuation of assets); Kieboom v. MNR, [1992] 2 
C.T.C. 59 (FCA) (Taxpayer “transferred” property to related parties by reducing equity 
in corporation on subscription for shares by related parties); Terry v. R., [1985] 1 
C.T.C. 135 (FCTD) (Gift of shares valued; evidence of Crown's valuator, not having 
full access to information, rejected); Gervais v. R., [1984] C.T.C. 661 (FCTD) (Differ- 
ence between acquisition price, paid by son to father, and fair market value not gift); 


S. 69(1) 


Bouchard v. R., [1983] C.T.C. 173 (FCTD) (No capital gain on transfer to child of legal 
estate of property held in trust by parents); Hutterian Brethren et al. v. R., [1980] 
C.T.C. 1 (FCA) (Farming not charitable or religious activity; value of members’ labour 
not gift where they and families received colony’s support in return); Lea-Don Canada 
Lid. v. MNR, [1970] C.T.C. 346 (SCC) (Proceeds of non-arm’s length sale of assets to 
parent company deemed fair market value). 

Regulations: 1102(14) — Class of depreciable property preserved on non-arm’s 
length acquisition. 

1.T. Application Rules: 20(1.3), a2) 

Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-140R3: 
Buy-sell agreements, IT-143R3: Meaning of eligible capital expenditure; IT-169: Price 
adjustment clauses; IT-188R: Sale of accounts receivable: IT-209R: Inter vivos gifts of 
capital property to individuals directly or through trusts; IT-21 2R3: Income of deceased 
persons — rights or things; IT-213R: Prizes from lottery schemes and giveaway con- 
tests; IT-226R: Gift to a charity of a residual interest in real property or an equitable 
interest in a trust; IT-268R4: Inter vivos transfer of farm property to child; IT-288R2: 
Gifts of capital properties to a charity and others; IT-297R2: Gifts in kind to charity 
and others; IT-335R2: Indirect payments; IT-385R2: Disposition of an income interest 


in a trust; IT-403R: Options on real estate; IT-405: Inadequate considerations — acqui- 
sitions and dispositions (archived); IT-427R: Livestock of farmers; IT-432R2: Benefits 
conferred on shareholders; IT-433R: Farming or fishing — use of cash method; IT- 
442R: Bad debts and reserves for doubtful debts: IT-490: Barter transactions; IT- 
504R2: Visual artists and writers. 

Information Circulars: 87-2R: International transfer pricing: 89-3: Policy statement 
on business equity valuations. 

Advance Tax Rulings: ATR-1: Transfer of legal title in land to bare trustee corpora- 
tion — mortgagee’s requirements sole reason for transfer; ATR-9: Transfer of personal 
residence from corporation to its controlling shareholder; ATR-36: Estate freeze. 


(1.1) Idem, where subsec. 70(3) applies — Where a taxpayer 
has acquired property that is a right or thing to which subsection 
70(3) applies, the following rules apply: 


(a) paragraph (1)(c) is not applicable to that property; and 


(b) the taxpayer shall be deemed to have acquired the property at 
a cost equal to the total of 


(i) such part, if any, of the cost thereof to the taxpayer who 
has died as had not been deducted by the taxpayer in comput- 
ing the taxpayer’s income for any year, and 


(ii) any expenditures made or incurred by the taxpayer to ac- 
quire the property. 
Interpretation Bulletins: [T-212R3: Income of deceased persons — rights or things: 
IT-427R: Livestock of farmers. 


(1.2) Idem — Where, at any time, 


(a) a taxpayer disposed of property for proceeds of disposition 
(determined without reference to this subsection) equal to or 
greater than the fair market value at that time of the property, 
and 


(b) there existed at that time an agreement under which a person 
with whom the taxpayer was not dealing at arm’s length agreed 
to pay as rent, royalty or other payment for the use of or the 
right to use the property an amount less than the amount that 
would have been reasonable in the circumstances if the taxpayer 
and the person had been dealing at arm’s length at the time the 
agreement was entered into, 
the taxpayer’s proceeds of disposition of the property shall be 
deemed to be the greater of 
(c) those proceeds determined without reference to this subsec- 
tion, and 
(d) the fair market value of the property at the time of the dispo- 
sition, determined without reference to the existence of the 
agreement. 
Related Provisions: 247(8)— Transfer pricing rules take priority over subsec. 
69(1.2). 


History: Subsec. 69(1.2) added by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 27(1), 
applicable to dispositions occurring after December 20, 1991. 


(2) [Repealed] 


History: Subsec. 69(2) repealed by 1998, c. 19, subsec. 107(1), applicable to taxation 
years that begin after 1997. The subsec. formerly read: 
(2) Unreasonable consideration [on dealings with non-resident} — Where a 
taxpayer has paid or agreed to pay to a non-resident person with whom the tax- 
payer was not dealing at arm’s length as price, rental, royalty or other payment 
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for or for the use or reproduction of any property, or as consideration for the 
carriage of goods or passengers or for other services, an amount greater than the 
amount (in this subsection referred to as “the reasonable amount”) that would 
have been reasonable in the circumstances if the non-resident person and the 
taxpayer had been dealing at arm’s length, the reasonable amount shall, for the 
purpose of computing the taxpayer’s income under this Part, be deemed to have 
been the amount that was paid or is payable therefor. 

Selected Cases [subsec. 69(2)]: SmithKline Beecham Animal Health Inc. v. R., 

[2001] 2 C.T.C. 2086 (TCC) (Minister may be obliged to disclose facts on appeal). 


(3) [Repealed] 

History: Subsec. 69(3) repealed by 1998, c. 19, subsec. 107(1), applicable to taxation 

years that begin after 1997. The subsec. formerly read: 
(3) Idem — Where a non-resident person has neither paid nor agreed to pay to a 
taxpayer with whom the person was not dealing at arm’s length as price, rental, 
royalty or other payment for or for the use or reproduction of any property or as 
consideration for the carriage of goods or passengers or for other services, an 
amount equal to or greater than the amount that would have been a reasonable 
amount in the circumstances if the non-resident person and the taxpayer had 
been dealing at arm’s length, that reasonable amount shall, for the purpose of 
computing the taxpayer's income under this Part, be deemed to have been re- 
ceived or receivable by the taxpayer therefor. 

Subsec. 69(3) substituted by 1994, c. 7, Sch. IE (1991, ¢. 49), subsec. 47(1), applicable 

to transactions or events occurring after July 13, 1990. Subsec. 69(3) formerly read: 
(3) Idem — Where a non-resident person has neither paid nor agreed to pay to a 
taxpayer with whom the [person] was not dealing at arm’s length as price, rental, 
royalty or other payment for or for the use or reproduction of any property, or as 
consideration for the carriage of goods or passengers OF for other services, the 
amount that would have been reasonable in the circumstances if the non-resident 
person and the taxpayer had been dealing at arm’s length, that amount shall, for 
the purpose of computing the taxpayer's income under this Part, be deemed to 
have been received or receivable by the taxpayer therefor. 


(4) Shareholder appropriations — Where at any time property 
of a corporation has been appropriated in any manner whatever to 
or for the benefit of a shareholder of the corporation for no consid- 
eration or for consideration that is less than the property’s fair mar- 
ket value and a sale of the property at its fair market value would 
have increased the corporation’s income or reduced a loss of the 
corporation, the corporation shall be deemed to have disposed of 
the property, and to have received proceeds of disposition therefor 
equal to its fair market value, at that time. 

Related Provisions: 15(1) — Benefit conferred on shareholder; 142.7(4) — Deemed 
value of property on rollover from foreign bank subsidiary to branch. 


History: Subsec. 69(4) substituted by 1994. c, 21, s. 32, applicable to appropriations 
occurring after December 21, 1992. That subsec. formerly read: 


(4) Idem — Where property of a corporation has been appropriated in any man- 
ner whatever to, or for the benefit of, a shareholder, for no consideration or for a 
consideration below the fair market value, if the sale thereof at the fair market 
value would have increased the corporation’s income for a taxation year, for the 
purpose of determining the corporation’s income for the year, it shall be deemed 
to have sold the property during the year and to have received therefor the fair 
market value thereof. 


Selected Cases [subsec. 69(4)]: Boardman et al. v. R.. [1986] 1 C.T.C. 103 
(FCTD) (Transfer of title to houses pursuant to order in divorce proceedings deemed 
sale at fair market value). 


(5) Idem — Where in a taxation year of a corporation property of 
the corporation has been appropriated in any manner whatever to, 
or for the benefit of, a shareholder, on the winding-up of the corpo- 
ration, the following rules apply: 


(a) the corporation is deemed, for the purpose of computing its 
income for the year, to have disposed of the property immedi- 
ately before the winding-up for proceeds equal to its fair market 
value at that time; 


(b) the shareholder shall be deemed to have acquired the pro- 
perty at a cost equal to its fair market value immediately before 
the winding-up; 

(c) subsections 52(1) and (2) do not apply for the purposes of 
determining the cost to the shareholder of the property; and 
(d) subsections 13(21.2), 14(12), 18(15) and 40(3.4) and (3.6) do 
not apply in respect of any property disposed of on the winding- 
up. 

(e) [Repealed] 
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Related Provisions: 15(1)— Benefit conferred on shareholder: 54*superficial 
loss’\(h) — Superficial loss rule inapplicable when 69(5) applies; 84(2) — Distribution 
on winding-up, etc; 142.7(4)— Deemed value of property on rollover from foreign 
bank subsidiary to branch, 


History: Para. 69(5)(c) amended by 2001, c. 17, subsec. 51(3), applicable to disposi- 
tions that occur after 1999. The para. formerly read: 


(c) subsections 52(1), (1.1) and (2) are not applicable for the purposes of deter- 
mining the cost to the shareholder of the property; and 
Paras. 69(5)(a) and (d) amended and (e) repealed by 1998, c. 19, subsecs. 107(2) and 
(3), para. (a) applicable to windings-up that begin after 1995, para. (d) applicable to 
windings-up that begin after April 26, 1995 except that, in its application to windings- 
up that began before 1996, it shall be read as follows: 
(d) subsections 13(21.2), 14(12), 18(15), 40(3.4) and (3.6) and 85(4) and (5.1) do 
not apply to the winding-up; and 
and the repeal of para. (e) applicable to windings-up that begin after 1995. The paras. 
formerly read: 
(a) for the purpose of computing the corporation’s income for the year, 
(i) it shall be deemed to have sold each such property immediately before the 
winding-up and to have received therefor the fair market value thereof at 
that time, and 
(ii) paragraph 40(2)(e) shall not apply in computing the loss, if any, from the 
sale of any such property; 


(d) subsections 85(4) and (5.1) shall not apply in respect of the winding-up; and 


(€) paragraph 40(2)(e) does not apply in computing the loss, if any, of the share- 
holder from the disposition of a share of the capital stock of the corporation to 
the corporation on the winding-up. 
Para. 69(5)(e) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 47(2), applicable to 
dispositions of shares after 1985. 
Interpretation Bulletins: IT-444R: Corporations — involuntary dissolutions; IT- 
488R2: Winding-up of 90%-owned taxable Canadian corporations (archived). 


Information Circulars: 89-3: Policy statement on business equity valuations. 


(6) Disposition of petroleum, etc. — An operator with respect 
to a natural accumulation of petroleum or natural gas in Canada, an 
oil or gas well in Canada or a mineral resource in Canada who at 
any time disposes of property, produced in the operation, that is pe- 
troleum, natural gas or related hydrocarbons, metal or minerals for 
no proceeds of disposition or for proceeds of disposition less than 
its fair market value at that time, is deemed to have received pro- 
ceeds of disposition for the property equal to that fair market value 
if the disposition is to 


(a) Her Majesty in right of Canada or of a province; 


(b) an agent of Her Majesty in right of Canada or of a province; 
or 


(c) a corporation, a commission or an association that is con- 
trolled by Her Majesty in right of Canada or of a province or by 
an agent of Her Majesty in right of Canada or of a province. 


Repeal [effective 2007] — 69(6) 


Application: S.C. 2003, c. 28 (Bill C-48, Royal Assent November 7, 2003), subsec. 
8(2), repeals subsec. 69(6), applicable to taxation years that begin after 2006. 


Related Provisions: 69(7) — Unreasonable consideration; 104(29)— Amounts 
deemed to be payable to beneficiaries; 219(1)(k) — Reduction in branch tax. 


History: Subsec. 69(6) amended by 2003, c. 28, subsec. 8(1), applicable to disposi- 
tions that occur after December 20, 2002. The subsec. formerly read: 


(6) Idem — Where a taxpayer who is an operator with respect to a natural ac- 
cumulation of petroleum or natural gas in Canada, an oil or gas well in Canada 
or a mineral resource in Canada disposes by virtue of an obligation imposed by 
Statute or a contractual obligation substituted for an obligation imposed by stat- 
ute of any petroleum, natural gas or related hydrocarbons or metal or minerals 
produced in the operation to 


(a) Her Majesty in right of Canada or a province, 
(b) an agent of Her Majesty in right of Canada or a province, or 


(c) a corporation, commission or association that is controlled by Her Maj- 
esty in right of Canada or a province or by an agent of Her Majesty in right 
of Canada or a province 


for no proceeds of disposition or for proceeds of disposition less than the fair 
market value thereof at the time the taxpayer so disposes of it, the taxpayer shall 
be deemed to have received proceeds of disposition therefor equal to that fair 
market value determined. in circumstances where the taxpayer is required by a 
law or contract to so dispose thereof, without regard to that law or contract. 
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Remission Orders: Syncrude Remission Order. C.R.C. 1978, c. 794 (P.C. 1976- 
1026) (remission of tax on royalties etc. relating to the Syncrude Project). 


Interpretation Bulletins: 1T-438R2: 
Canada. 


Crown charges —resource properties in 


(7) Idem — Where a taxpayer who is an operator with respect to a 
natural accumulation of petroleum or natural gas in Canada, an oil 
or gas well in Canada or a mineral resource in Canada acquires any 
petroleum, natural gas or related hydrocarbons or metal or minerals 
produced in the operation from 


(a) Her Majesty in right of Canada or a province, 
(b) an agent of Her Majesty in right of Canada or a province, or 


(Cc) a corporation, commission or association that is controlled by 
Her Majesty in right of Canada or a province or by an agent of 
Her Majesty in right of Canada or a province 


for an amount in excess of the fair market value thereof at the time 
the taxpayer so acquired the petroleum, natural gas or related hy- 
drocarbons or metal or minerals, the taxpayer shall be deemed to 
have acquired the petroleum, natural gas or related hydrocarbons or 
metal or minerals at that fair market value determined, in circum- 
stances where the taxpayer is required by a law or contract to so 
acquire the petroleum, natural gas or related hydrocarbons or metal 
or minerals, without regard to that law or contract. 


Repeal [effective 2007] — 69(7) 


Application: S.C. 2003, c. 28 (Bill C-48, Royal Assent November 7, 2603), subsec. 
8(2), repeals subsec. 69(7), applicable to taxation years that begin after 2006. 


Related Provisions: 69(9) — Fair market value of resource output acquired from 
Crown; 104(29) — Amounts deemed to be payable to beneficiaries; 219(1)(k) — Re- 
duction in branch tax. 


Remission Orders: Syncrude Remission Order, C.R.C. 1978, c. 794 (P.C. 1976- 
1026) (remission of tax on royalties etc. relating to the Syncrude Project). 


Interpretation Bulletins: IT-438R2: Crown charges — resource properties in 
Canada. 


(7.1) [Repealed under former Act] 


(8) Fair market value of resource output disposed of to 
Crown — For the purposes of subsection (6), the fair market value 
at the time of disposition of a unit of any particular quantity of pe- 
troleum, natural gas or related hydrocarbons or metal or minerals 
disposed of by the taxpayer referred to in that subsection to a person 
referred to in any of paragraphs (6)(a) to (c) shall be deemed to be 
the amount by which 


(a) the average proceeds of disposition that became receivable in 
the month that included that time by that person for the disposi- 
tion of a like unit from a person other than a person referred to 
in any of paragraphs (6)(a) to (c) 


exceed the total of 


(b) the average total of all expenses (including depreciation) in- 
curred by that person in respect of that month for each like unit 
that may reasonably be attributed to transmitting, transporting, 
marketing or processing thereof to the extent that those expenses 
are reasonable and necessary and do not include any cost of ac- 
quisition thereof, and 


(c) in respect of the unit disposed of by the taxpayer, the amount 
that may reasonably be attributed as being an amount paid to, an 
amount that became payable to or an amount that became re- 
ceivable by, Her Majesty in Right of Canada for the use and 
benefit of a band or bands as defined in the /ndian Act. 


Repeal [effective 2007] — 69(8) 
Application: S.C. 2003, c. 28 (Bill C-48, Royal Assent November 7, 2003), subsec. 
8(2), repeals subsec. 69(8), applicable to taxation years that begin after 2006. 
Related Provisions: 69(10) — Certain persons deemed to be same person. 


Remission Orders: Syncrude Remission Order, C.R.C. 1978, c. 794 (P.C. 1976- 
1026) (remission of tax on royalties etc. relating to the Syncrude Project). 


resource properties in 


Interpretation Bulletins: IT-438R2: Crown charges 
Canada. 
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(9) Fair market value of resource output acquired from 
Crown — For the purposes of subsection (7), the fair market value 
of a unit of any particular quantity of petroleum, natural gas or Te- 
lated hydrocarbons or metals or minerals acquired by the taxpayer 
referred to in that subsection from a person referred to in any of 
paragraphs (7)(a) to (c) shall be deemed to be equal to the total of 
(a). the amount, if any, paid or payable to the taxpayer by that 
person in respect of that unit, and 
(b) the amount, if any, in respect of that unit paid or payable to 
Her Majesty in right of Canada by that person for the use and 
benefit of a band or bands as defined in the Indian Act. 


i. Repeal [effective 2007] — 69(9) 
Application: S.C. 2003, c: 28 (Bill C-48, Royal Assent November 7 
8(2), repeals subsec. 69(9), applicable to taxation years that begin after 2( 


Remission Orders: Syncrude Remission Orders GRiCy 1978. C794 COG. 
1026) (remission of tax on royalties etc. relating to the Syncrude Project). 
Interpretation Bulletins: IT-438R2: Crown charges — resource properties in 
Canada. 


(10) Certain persons deemed to be same person — For the 
purposes of subsection (8), where a person referred to in any of 
paragraphs (6)(a) to (c) disposes of a unit of any particular quantity 
of petroleum, natural gas or related hydrocarbons or metal or miner- 
als to another person referred to in any of those paragraphs, those 
persons shall be deemed to be the same person. 

Repeal [effective 2007] — 69(10) o 
Application: S.C. 2003, ¢. 28 (Bill C-48, Royal Assent November 7, 2003), subsec. 
8(2), repeals subsec. 69(10), applicable to taxation years that begin after 2006. 
Remission Orders: Syncrude Remission Order, CR.C. 1978, c. 794 (P.C. 1976- 


1026) (remission of tax on royalties etc. relating to the Syncrude Project). 


Interpretation Bulletins: IT-438R2: Crown charges — resource properties in 
Canada. 


(11) Deemed proceeds of disposition — Where, at any partic- 
ular time as part of a series of transactions or events, a taxpayer 
disposes of property for proceeds of disposition that are less than its 
fair market value and it can reasonably be considered that one of the 
main purposes of the series is 


(a) to obtain the benefit of 


(i) any deduction (other than a deduction under subsection 
110.6(2.1) in respect of a capital gain from a disposition of a 
share acquired by the taxpayer in an acquisition to which 
subsection 85(3) or 98(3) applied) in computing income, tax- 
able income, taxable income earned in Canada or tax payable 
under this Act, or 


(ii) any balance of undeducted outlays, expenses or other 
amounts 


available to a person (other than a person that would be affili- 
ated with the taxpayer immediately before the series began, if 
section 251.1 were read without reference to the definition “con- 
trolled” in subsection 251.1(3)) in respect of a subsequent dispo- 
sition of the property or property substituted for the property, or 


(b) to obtain the benefit of an exemption available to any person 
from tax payable under this Act on any income arising on a sub- 
sequent disposition of the property or property substituted for 
the property, 


notwithstanding any other provision of this Act, where the subse- 
quent disposition occurs, or arrangements for the subsequent dispo- 
sition are made, before the day that is 3 years after the particular 
time, the taxpayer is deemed to have disposed of the property at the 
particular time for proceeds of disposition equal to its fair market 
value at the particular time. 

Related Provisions [subsec. 69(11)]: 69(12) — Reassessment to give effect to 
69(11); 69(13) — Amalgamation or merger, 69(14) — Where corporation incorporated 
during series of transactions; 73(3)(c), 73(4)(c) — Rule in 69(11) takes priority over 
73(3) and (4); 87 — Amalgamations; 88(1) — Winding-up; 160(1.1) — Joint liability; 
248(5) — Substituted property. 

History: Subsec. 69(11) amended by 1998, c. 19, subsec. 107(4), applicable to each 
disposition that is part of a series of transactions or events that begins after April 26, 
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1995, other than a disposition that occurred before 1996 to a person who was obliged 
on that day to acquire the property under the terms of an agreement in writing entered 
into on or before that day, and for the purpose of this application, a person is consid- 
ered not to be obliged to acquire property where the person can be excused from the 
obligation if there is a change to the Act or if there is an adverse assessment under the 
Act. The subsec. formerly read: 
(11) Where, at any time as part of a series of transactions, a person or partnership 
(in this subsection and subsection (12) referred to as the “vendor”) has disposed 
of property for proceeds of disposition that are less than its fair market value and 
it may reasonably be considered that one of the main purposes of the series was 
to obtain the benefit of 
(a) any deduction in computing income, taxable income, taxable income 
earned in Canada or tax payable under this Act, or 
(b) any balance of undeducted outlays, expenses or other amounts 
available to a specified person in respect of a subsequent disposition of the pro- 
perty or property substituted for the property, notwithstanding any other provi- 
sion of this Act, the vendor shall, where the subsequent disposition occurs within 
three years after that time, be deemed to have disposed of the property at that 
time for proceeds of disposition equal to its fair market value at that time. 
Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1); IT-488R2: Winding-up of 90%-owned taxable Canadian corporations 
(archived). 
Information Circulars: 88-2, para. 9: General anti-avoidance rule — section 245 of 
the Income Tax Act. 
I.T. Technical News: 9 (loss consolidation within a corporate group); 30 (corporate 
loss utilization transactions); 34 (loss consolidation —- unanimous shareholder 
agreements). 


(12) Reassessments — Notwithstanding subsections 152(4) to 
(5), the Minister may at any time make such assessments or reas- 
sessments of the tax, interest and penalties payable by the taxpayer 
as are necessary to give effect to subsection (11). 
History: Subsec. 69(12) amended by 1998, c. 19, subsec. 107(4), applicable on the 
same basis as the amendment to subsec. 69(11). The subsec. formerly read: 
(12) Definition of “specified person” — For the purposes of subsection (11), a 
“specified person” is 
(a) a person that was not (otherwise than by virtue of a right referred to in 
paragraph 251(5)(b)) related to the vendor immediately before the series of 
transactions commenced; 
(b) a partnership of which neither the vendor nor a person who was (other- 
wise than by virtue of a right referred to in paragraph 251(5)(b)) related to 
the vendor immediately before the series commenced was a majority interest 
partner (within the meaning assigned by subsection 97(3.1)) immediately 
before the series commenced; or 
(c) where the vendor is a partnership, a person who was neither 
(i) a majority interest partner (within the meaning assigned by subsec- 
tion 97(3.1)) of the partnership immediately before the series com- 
menced, nor 
(ii) a person who was (otherwise than by virtue of a right referred to in 
paragraph 251(5)(b)) related to a person described in subparagraph (1) 
immediately before the series commenced. 


(12.1) [Repealed] 


History: Subsec. 69(12.1) repealed by 1998. c. 19, subsec. 107(4), applicable on the 

same basis as the amendment to subsec. 69(11). The subsec. formerly read: 
(12.1) Application of subsecs. (11) and (12) — Subsections (11) and (12) are 
applicable with respect to property disposed of after January 15, 1987 except 
where the person or partnership disposing of the property after that date was 
obliged on that date to dispose of it pursuant to an agreement in writing entered 
into on or before that date or where the person or partnership disposed of the 
property as part of a series of transactions that commenced on or before that 
date. 


(12.2) [Repealed] 

Origin of subsecs. 69(12.1), (12.2): R.S.C. 1985, c. 1 (Sth Supp.). This was 
formerly an application rule in 1987, c. 46, s. 24. 

History: Subsec. 69(12.2) repealed by 1998, c. 19, subsec. 107(4), applicable on the 
same basis as the amendment to subsec. 69(11). The subsec. formerly read: 


(12.2) Obligation to acquire property, etc. — For the purposes of subsection 
(12.1), a person shall be considered not to be obliged either to acquire or dispose 
of property if the person may be excused from performing the obligation as a 
result of changes to this Act affecting acquisitions or dispositions of property. 


(13) Amalgamation or merger — Where there is an amalgama- 
tion or merger of a corporation with one or more other corporations 
to form one corporate entity (in this subsection referred to as the 
“new corporation”), each property of the corporation that becomes 
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property of the new corporation as a result of the amalgamation or 
merger is deemed, for the purpose of determining whether subsec- 
tion (11) applies to the amalgamation or merger, to have been dis- 
posed of by the corporation immediately before the amalgamation 
or merger for proceeds equal to 


(a) in the case of a Canadian resource property or a foreign re- 
source property, nil; and 


(b) in the case of any other property, the cost amount to the cor- 
poration of the property immediately before the amalgamation 
or merger. 
Related Provisions: 87(2)(e) — Rules applicable — capital property. 
History: Subsec. 69(13) amended by 1998, c. 19, subsec. 107(5), applicable to amal- 
gamations and mergers that occur after April 26, 1995. The subsec. formerly read: 
(13) Where there has been an amalgamation or merger of a corporation with one 
or more other corporations to form one corporate entity (in this subsection re- 
ferred to as the “new corporation”), each property of the corporation that became 
property of the new corporation as a result of the amalgamation or merger shall 
be deemed, for the purpose of determining whether subsection (11) is applicable 
in respect of the amalgamation or merger, to have been disposed of by the corpo- 
ration immediately before the amalgamation or merger for proceeds of disposi- 
tion equal to 
(a) in the case of a Canadian resource property or a foreign resource pro- 
perty, nil; and 
(b) [Repealed] 
(c) in the case of any other property, the cost amount to the corporation of 
the property immediately before the amalgamation or merger. 
Para. 69(13)(b) repealed by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 27(2), applica- 
ble to an amalgamation or merger of a corporation occurring after the beginning of its 
first taxation year beginning after June 1988. Para. (b) formerly read: 
(b) in the case of eligible capital property, an amount equal to 4 of the cost 
amount to the corporation of the property immediately before the amalgamation 
or merger; and 


(14) New taxpayer — For the purpose of subsection (11), where a 
taxpayer is incorporated or otherwise comes into existence at a par- 
ticular time during a series of transactions or events, the taxpayer is 
deemed 
(a) to have existed at the time that was immediately before the 
series began; and 
(b) to have been affiliated at that time with every person with 
whom the taxpayer is affiliated (otherwise than because of a 
right referred to in paragraph 251(5)(b)) at the particular time. 


History: Subsec. (14) added by 1998, c. 19, subsec. 107(5), applicable to each disposi- 
tion that is part of a series of transactions or events that begins after April 26, 1995, 


other than a disposition that occurred before 1996 to a person who was obliged on that 


day to acquire the property under the terms of an agreement in writing entered into on 
or before that day, and for the purpose of this application, a person is considered not to 


_ be obliged to acquire property where the person can be excused from the obligation if 


there is a change to the Act or if there is an adverse assessment under the Act. 


Selected Cases [s. 69]: Céré v. R., [1999] 3 C.T.C. 2373 (TCC) (Gifts valid but 
valuations exaggerated; penalties upheld). 


Definitions [s. 69]: “amount” — 248(1): “affiliated” — 69(14), 251.1; “arm’s 
length” — 251; “assessment” — 248(1); “business” — 248(1); “Canada” — 255; “‘Ca- 
nadian resource property” — 66(15), 248(1); “controlled” — 256(6), (6.1): “corpora- 
tion” — 248(1), Interpretation Act 35(1); “eligible capital property” — 54, 248(1); 
“fair market value” — 248(35); “foreign resource property” — 66(15), 248(1); “Her 
Majesty” — Interpretation Act 35(1); “non-resident”, “oil or gas well”, “person”, ‘‘pre- 
scribed” — 248(1); “proceeds of disposition” — 54 [technically does not apply to s. 
69]; “property” — 248(1); “province” — Interpretation Act 35(1); “series of transac- 
tions or events” — 248(10); “shareholder” — 248(1); “substituted property’ — 248(5); 
“tax payable” — 248(2); “taxable income” — 2(2), 248(1); “taxable income earned in 
Canada” — 115(1), 248(1); “taxation year” — 11(2), 249; “taxpayer” — 248(1). 


70. (1) Death of a taxpayer — In computing the income of a tax- 


Payer for the taxation year in which the taxpayer died, 


(a) an amount of interest, rent, royalty, annuity (other than an 
amount with respect to an interest in an annuity contract to 
which paragraph 148(2)(b) applies), remuneration from an office 
or employment, or other amount payable periodically, that was 
not paid before the taxpayer’s death, shall be deemed to have 
accrued in equal daily amounts in the period for or in respect of 
which the amount was payable, and the value of the portion 
thereof so deemed to have accrued to the day of death shall be 
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included in computing the taxpayer’s income for the year in 
which the taxpayer died; and 


(b) paragraph 12(1)(t) shall be read as follows: 


“(t) the amount deducted under subsection 127(5) or (6) in 
computing the taxpayer’s tax payable for the year or a pre- 
ceding taxation year to the extent that it was not included in 
computing the taxpayer’s income fora preceding taxation 
year under this paragraph or is not included in.an amount 
determined under paragraph 13(7.1)(e) or 37(1)(e) or sub- 
paragraph 53(2)(c)(vi) or (h)(ii) or for I in the definition 
“undepreciated capital cost” in subsection 13(21) or Li in 
the definition “cumulative Canadian exploration expense” 
in subsection 66.1(6);” 


Related Provisions: 7(1)(e) — Stock option benefit where employee has died: 
28(1) — Farming or fishing business: 61.2 — Deduction of debt forgiveness reserve 
for year of death; 70(5) — Capital property of deceased: 80(2)(p), (q) — Debt forgive: 
ness rules — debt obligation settled by estate; 118.1(1)total gifts”(a)(ii); 118.1(5),— 
Unlimited claim for charitable donations after death: 146(8.8) — RRSP — effect. of 
death; 146.01(6) —RRSP Home Buyers’ Plan — income inclusions; _146.02(6) — 
RRSP Lifelong Learning Plan — income inclusions: 146.3(6) — RRIF — effect of 
death; 147.2(6) — Additional deductible pension contributions for year of death: 
148.1(2)(b)(i) — No tax on provision of funeral or cemetary services from eligible fu- 
neral arrangement; 156.1(3) — Instalments not required after death: 164(6) — Election 
by executor to carry back losses of estate to year of death. 


Interpretation Bulletins: IT-210R2: Income of deceased persons — periodic pay 
ments and investment tax credit; IT-212R3: Income of deceased persons — rights. or 
things; IT-234: Income of deceased persons —farm crops; IT-396R: Interest income; 
IT-410R: Debt obligations — accrued interest on transfer (archived). 
Forms: RC4111: What to do following a death [guide]; T4011: Preparing returns for 
deceased persons [guide]. 


(2) Amounts receivable — Where a taxpayer who has died ‘had 
at the time of death rights or things (other than any capital property 
or any amount included in computing the taxpayer’s income by vir- 
tue of subsection (1)), the amount of which when realized or dis- 
posed of would have been included in computing the taxpayer’s in- 
come, the value thereof at the time of death shall be included in 
computing the taxpayer’s income for the taxation year in which the 
taxpayer died, unless the taxpayer’s legal representative has, not 
later than the day that is one year after the date of death of the tax- 
payer or the day that is 90 days after the mailing of any notice of 
assessment in respect of the tax of the taxpayer for the year of 
death, whichever is the later day, elected otherwise, in which case 
the legal representative shall file a separate return of income for the 
year under this Part and pay the tax for the year under this Part as if 


(a) the taxpayer were another person; 


(b) that other person’s only income for the year were the value 
of the rights or things; and 


(c) subject to sections 114.2 and 118.93, that other person were 
entitled to the deductions to which the taxpayer was entitled 
under sections 110, 118 to 118.7 and 118.9 for the year in com: 
puting the taxpayer’s taxable income or tax payable under this 
Part, as the case may be, for the year. 


Related Provisions: 28(1) — Farming or fishing business; 53(1)(e)(v) — Adjust- 
ments to cost base; 60(t) — Deductions — amount included under 70(2); 70(3) — 
Rights or things transferred to beneficiaries; 70(4) — Revocation of election: 114.2 — 
Deductions in separate returns; 118.93 — Credits in separate returns; 120.2(4)(a) — 
No minimum tax carryover on special return; 127.1(1)(a) — No refundable investment 
tax credit on special return; 127.55 — Minimum tax not applicable; 150(1)(b) — Filing 
deadline for deceased’s return; 159(5) — Election where certain provisions applicable. 


Interpretation Bulletins: IT-210R2: Income of deceased persons — periodic pay- 
ments and investment tax credit; IT-212R3: Income of deceased persons — rights or 
things; IT-234: Farm crops; IT-278R2: Death of a partner or of a retired person; IT- 
326R3: Returns of deceased persons as “another person”; IT-337R4: Retiring al- 
lowances; IT-382: Debts bequeathed or forgiven on death (archived); IT-427R: Live- 
stock of farmers; IT-457R: Election by professionals to exclude work in progress from 
income; IT-502: Employee benefit plans and employee trusts. 


Forms: T4011: Preparing returns for deceased persons [guide]. 
(3) Rights or things transferred to beneficiaries — Where 


before the time for making an election under subsection (2) has ex- 
pired, a right or thing to which that subsection would otherwise ap- 
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ply has been transferred or distributed to beneficiaries or other per- 


sons beneficially interested in the estate or trust, 
(a) subsection (2) is not applicable to that right or thing; and 


(b) an amount received by one of the beneficiaries or persons on 
the realization or disposition of the right or thing shall be in- 
cluded in computing the income of the beneficiary or person for 
the taxation year in which the beneficiary or person received it. 


Related Provisions: 44(3) — Where subsec. 70(3) not to apply; 69(1.1) — Deemed 
cost of property to beneficiary; 70(3.1) — Exception; 118.1(7)(b), 118.1(7.1)(b) — Do- 


nation of art or cultural property on death. 


History: Para. 70(3)(b) amended by 1998, c. 19, subsec. 108(1), applicable to taxation 


years that end after November 1991. The para. formerly read: 
(b) an amount received by one of the beneficiaries or other such persons on the 
realization or disposition of the right or thing shall be included in computing the 
taxpayer's income for the taxation year in which the taxpayer received it. 


Selected Cases [subsec. 70(3)]: Tory Estate (Montreal Trust Co.) v. MNR, [1976] 
C.T.C. 415 (SCC) (Transfer of deceased’s accounts receivable by estate to beneficiary 


taxable to estate in amount exceeding beneficiary’s interest). 


Interpretation Bulletins: IT-210R2: Income of deceased persons — periodic pay- 
ments and investment tax credit; IT-212R3: Income of deceased persons — rights or 
things; IT-278R2: Death of a partner or of a retired partner; IT-427R: Livestock of 


farmers. 


(3.1) Exception — For the purposes of this section, “rights or 
things” do not include an interest in a life insurance policy (other 
than an annuity contract of a taxpayer where the payment therefor 
was deductible in computing the taxpayer’s income because of par- 
which subsection 
146(21) applied), eligible capital property, land included in the in- 
ventory of a business, a Canadian resource property or a foreign 


agraph 60(1) or was made in circumstances in 


resource property. 


_ Proposed Amendment — 70(3.1) o 


(3.1) Exception _—In this section, ‘Sights or things” in respect — 


of an individual do not include — 


(a) an interest in a life insurance policy (other than an annuity 


contract the payment for which was deductible in computing 
the individual’s income under paragraph 60(1) or was made m 
_ circumstances in which subsection 146(21) applied); 
(b) eligible capital property; — . 
_ (©) Jand included in the inventory of a business; 
~ (d) a Canadian resource property; . 
(e) a foreign resource property; or 


(f) property in respect of which subsection 94.2(3) applies (and 
subsection 94.2(20) does not apply) to the individual for the 
individual’s taxation year in which the individual dies. 

Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), subsec. 

9(1), will amend subsec. 70G.1) to read as above, applicable to taxation years that 

begin after 2002. i : 


Technical Notes: Under subsection 70(2), the value of certain “rights or things” 
owned by an individual at the time of the individual’s death is required to be in- 
cluded in the individual’ : 
that this rule does not ap; 
ficiaries of the deceased y 
vides that certain property does not constitute a “right or thing” for these purposes. 


Subsection 70(3.1) is amended so that a “right or thing” does not include property in 
respect of which new subsection 94.2(3) applied (and subsection 94.2(20) does not 
apply) for the individual's taxation year in which the individual dies, New subsection 
94.2(3) sets out the conditions for the application of the mark-to-market taxation re- 


gime under section 94.2 for participating interests in foreign investment entities. 


History: Subsec. 70(3.1) substituted by 1994, c. 21, subsec. 33(1), applicable to 1992 


et seg. That subsec. formerly read: 


(3.1) For the purposes of this section, “rights or things” do not include an interest 
in a life insurance policy (other than an annuity contract of a taxpayer where the 
payment therefor was deductible in computing the taxpayer’s income by virtue 
of paragraph 60(1)), eligible capital property, land included in the inventory of a 
business, a Canadian resource property or a foreign resource property. 


Interpretation Bulletins: IT-212R3: Income of deceased persons — rights or things, 
IT-313R2: Eligible capital property — rules where a taxpayer has ceased carrying on a 


business or has died. 


for the year of death. Subsection 70(3) provides _ 
onnection with “rights or things” transferred to bene- 
specified period of time. Subsection 703.1) pro- _ 
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(4) Revocation of election — An election made under subsec- 
tion (2) may be revoked by 
legal representative of the taxpayer and filed with the Minister 
within the time that an election under that subsection may be made. 


Interpretation Bulletins: (T-212R3: Income of deceased persons — rights or things. 


4 notice of revocation signed by the 


(5) Capital property of a deceased taxpayer — Where in a 
taxation year a taxpayer dies, 


(a) the taxpayer shall be deemed to have, immediately before the 
taxpayer’s death, disposed of each capital property of the tax- 
payer and received proceeds of disposition therefor equal to the 


fair market value of the property immediately before the death; 


(b) any person who as a consequence of the taxpayer’s death 
acquires any property that is deemed by paragraph (a) to have 
been disposed of by the taxpayer shall be deemed to have ac- 
quired it at the time of the death at a cost equal to its fair market 
value immediately before the death; 


(c) where any depreciable property of the taxpayer of a pre- 
scribed class that is deemed by paragraph (a) to have been dis- 
posed of is acquired by any person as a consequence of the tax- 
payer’s death (other than where the taxpayer’s proceeds of 
disposition of the property under paragraph (a) are redetermined 
under subsection 13(21.1)) and the amount that was the capital 
cost to the taxpayer of the property exceeds the amount deter- 
mined under paragraph (b) to be the cost to the person thereof, 
for the purposes of sections 13 and 20 and any regulations made 
for the purpose of paragraph 20(1)(a), 


(i) the capital cost to the person of the property shall be 
deemed to be the amount that was the capital cost to the tax- 
payer of the property, and 


(ii) the excess shall be deemed to have been allowed to the 
person in respect of the property under regulations made for 
the purpose of paragraph 20(1)(a) in computing income for 
taxation years that ended before the person acquired the pro- 
perty; and 
(d) where a property of the taxpayer that was deemed by para- 
graph (a) to have been disposed of is acquired by any person as 
a consequence of the taxpayer’s death and the taxpayer’s pro- 
ceeds of disposition of the property under paragraph (a) are re- 
determined under subsection 13(21.1), notwithstanding para- 
graph (b), 
(i) where the property was depreciable property of a pre- 
scribed class and the amount that was the capital cost to the 
taxpayer of the property exceeds the amount so redetermined 
under subsection 13(21.1), for the purposes of sections 13 
and 20 and any regulations made for the purpose of para- 
graph 20(1)(a), 
(A) its capital cost to the person shall be deemed to be the 
amount that was its capital cost to the taxpayer, and 


(B) the excess shall be deemed to have been allowed to 
the person in respect of the property under regulations 
made for the purpose of paragraph 20(1)(a) in computing 
income for taxation years that ended before the person ac- 
quired the property, and 


(ii) where the property is land (other than land to which sub- 
paragraph (i) applies), its cost to the person shall be deemed 
to be the amount that was the taxpayer’s proceeds of disposi- 
tion of the land as redetermined under subsection 13(21.1). 


Related Provisions: 38(a.1)(ii) — Zero capital gain on bequest of publicly-traded 
securities to charity; 43.1(2) — Life estates in real property; 44(2) — Exchanges of 
property; 53(4) — Effect on ACB of share, partnership interest or trust interest; 54°*su- 
perficial loss*(c) — Superficial loss rule does not apply; 70(5.3) — Value of property 
that depends on life insurance policy; 70(6) — Where transfer or distribution to spouse 
or trust: 70(6.2) — Election; 70(9), (9.2) — Transfer of farm or fishing property to tax- 
payer’s child, family corporation or partnership; 70012) — Capital cost of certain de- 
preciable property; 70(13) — Order of disposal of depreciable property; 75.2(D) ae 
Qualifying trust annuity to be disregarded; 80(2)(p), (q) — Debt forgiveness rules — 
debt obligation settled by estate: 1 10.6(14)(g) — Related persons, etc.; 118.1(5) — Gift 
by will deemed made immediately before death; 118.1(10.1) — Determination of value 
by Canadian Cultural Property Export Review Board; 139.1(5) — Value of ownershif 


Subdivision f — Rules Relating to Computation of Income 


rights in insurer during demutualization; 143.1(4) — Death of beneficiary of amateur 


athlete trust; 159(5)— Election where certain provisions applicable; 164(6) — Elec- 
tion by executor to carry back losses of estate to year of death; 248(8) — Occurrences 
as a consequence of death; 256(7)(a)(i)(D) — Control of corporation deemed not ac- 
quired; Canada-U.S. Tax Treaty:Art. XXIX-B:6, 7 — Credit for U.S. estate taxes. 


History: Paras. 70(5)(a) to (c) substituted, and para. (d) added, by 1994, c. 21, subsec. 
33(2), applicable to dispositions and acquisitions occurring after 1992. Paras. (a) to (c) 
formerly read: 


(a) the taxpayer shall be deemed to have disposed, immediately before death, of 
each property that was at that time a capital property of the taxpayer and to have 
received proceeds of disposition therefor equal to the fair market value of the 
property at that time; 


(b) any person who as a consequence of the death acquires any property that is 
deemed by paragraph (a) to have been disposed of by the taxpayer at any time 
shall be deemed to have acquired it immediately after that time at a cost equal to 
its fair market value at that time; and 


(c) where any depreciable property of the taxpayer of a prescribed class that is 
deemed by paragraph (a) to have been disposed of is acquired by any person as a 
consequence of the death and the amount that was the capital cost to the taxpayer 
of that property exceeds the amount determined under paragraph (b) to be the 
cost to that person thereof, for the purposes of sections 13 and 20 and any regula- 
tions made for the purpose of paragraph 20(1)(a), 


(1) the capital cost to that person of the property shall be deemed to be the 
amount that was the capital cost to the taxpayer of the property, and 


(ii) the excess shall be deemed to have been allowed to that person in respect 
of the property under regulations made for the purpose of paragraph 20(1)(a) 
in computing income for the taxation years ending before the person ac- 
quired the property. 


Subsec. 70(5) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 28(1), applicable 
to dispositions occurring after 1992. Subsec. (5) formerly read: 


(5S) Depreciable and other capital property of deceased taxpayer — Where 
in a taxation year a taxpayer has died, the following rules apply: 


(a) the taxpayer shall be deemed to have disposed, immediately before the 
taxpayer's death, of each property owned by the taxpayer at that time that 
was a capital property of the taxpayer (other than depreciable property of a 
prescribed class) and to have received proceeds of disposition therefor equal 
to the fair market value of the property at that time; 


(b) the taxpayer shall be deemed to have disposed, immediately before the 
taxpayer's death, of all depreciable property of a prescribed class owned by 
the taxpayer at that time and to have received proceeds of disposition there- 
for equal to, 


(i) where the fair market value of that property at that time exceeds the 
undepreciated capital cost thereof to the taxpayer at that time, the 
amount of that undepreciated capital cost plus '/2 of the amount of the 
excess, and 


(ii) in any other case, the fair market value of that property at that time 
plus '/2 of the amount, if any, by which the undepreciated capital cost 
thereof to the taxpayer at that time exceeds that fair market value: 


(c) any person who, as a consequence of the death of the taxpayer, has ac- 
quired any particular capital property of the taxpayer (other than depreciable 
property of a prescribed class) that is deemed by paragraph (a) to have been 
disposed of by the taxpayer at any time shall be deemed to have acquired it 
immediately after that time at a cost equal to its fair market value immedi- 
ately before the death of the taxpayer; 


(d) any person who, as a consequence of the death of the taxpayer, has ac- 
quired any particular depreciable property of the taxpayer of a prescribed 
class that is deemed by paragraph (b) to have been disposed of by the tax- 
payer at any time shall be deemed to have acquired it immediately after that 
time at a cost equal to that proportion of the proceeds of disposition of all 
depreciable property of that class deemed by paragraph (b) to have been re- 
ceived by the taxpayer that the fair market value immediately before the 
death of the taxpayer of the particular property is of the fair market value at 
that time of all of that property of that class; and 


(e) where any depreciable property of the taxpayer of a prescribed class that 
is deemed by paragraph (b) to have been disposed of by the taxpayer has 
been acquired by any person as a consequence of the death of the taxpayer 
and the amount that was the capital cost to the taxpayer of that property 
exceeds the amount determined under paragraph (d) to be the cost to that 
person thereof, for the purposes of sections 13 and 20 and any regulations 
made under paragraph 20(1)(a), 


(i) the capital cost to that person of the property shall be deemed to be 
the amount that was the capital cost to the taxpayer of the property, and 


(ii) the excess shall be deemed to have been allowed to that person in 
respect of the property under regulations made under paragraph 20(1)(a) 
in computing income for taxation years before the acquisition by that 
person of the property. 
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Selected Cases [subsec. 70(5)]: Nauss v. R.. [2005] 4 C.T.C. 2473 (TCC) (Suc- 
cessive valuations of life interest and remainder interest); Geltman Estate y. R., [2003] 
1 C.T.C. 2641 (TCC) (RRSPs are “rights or things”); Nussey Estate v. R., [2001] 2 
C.T.C._222 (FCA); aff’g [2000] 2 C.T.C. 2284 (TCC) (Agreement could only operate 
following taxpayer’s death, by which time Statutory provision applied); Haas Estate vy. 
R., [2000] 1 C.T.C. 2446 (TCC) (Domestic law applies when no definition of “gain” in 
tax treaty); Greenwood Estate v. Canada, [1991] 1 C.T.C. 47 (FCYTD); aff'd [1994] 1 
C.T.C. 310 (FCA) (Agreement between sons and father to purchase shares on death 
prevents shares from vesting indefeasibly in spousal trust); Gladden Estate y. R., 
[1985] 1 C.T.C. 163 (FCTD) (Capital gain from deemed disposition of shares in Cana- 
dian companies exempt as “sale or exchange” of capital assets under Canada-U.S. Tax 
Treaty); Pappas Estate v. R., [1981] C.T.C. 266 (FCTD) (Vacancies factored into value 
of rental property); R. v. Mastronardi Estate, [1977] C.T.C. 355 (FCA) (Insurance pay- 
able to company on death of shareholder not relevant to value of shares “immediately 
before his death’); Katz Estate v. R., [1976] C.T.C. 633 (FCTD) (Deemed disposition is 
for purposes of both capital gain and recapture of capital cost allowance). 


I.T. Application Rules: 20(1.2) (where depreciable property owned since before 
1972 is transferred on death). 

Interpretation Bulletins: IT-140R3: Buy-sell agreements; IT-242R: Retired part- 
ners; IT-217R: Depreciable property owned on December 31, 1971] (archived); IT- 
259R4: Exchanges of property; IT-278R2: Death of a partner or of a retired partner; IT- 
288R2: Gifts of capital properties to a charity and others; IT-305R4: Testamentary 
spouse trusts; IT-325R2: Property transfers after separation, divorce and annulment; 
IT-382: Debts bequeathed or forgiven on death (archived); IT-349R3: Intergenerational 
transfers of farm property on death; IT-416R3: Valuation of shares of a corporation 
receiving life insurance proceeds on death of a shareholder: IT-504R2: Visual artists 
and writers; IT-522R: Vehicle, travel and sales expenses of employees. 


Information Circulars: 89-3: Policy statement on business equity valuations. 


Forms: RC4111: What to do following a death [guide]; T4011: Preparing returns for 
deceased persons [guide]. 


(5.1) Eligible capital property of deceased — Notwithstand- 
ing subsection 24(1), where at any time a taxpayer dies and any 
person (in this subsection referred to as the beneficiary), as a conse- 
quence of the taxpayer’s death, acquires an eligible capital property 
of the taxpayer in respect of a business carried on by the taxpayer 
immediately before that time (otherwise than by way of a distribu- 
tion of property by a trust that claimed a deduction under paragraph 
20(1)(b) in respect of the property or in circumstances to which 
subsection 24(2) applies), 


(a) the taxpayer shall be deemed to have disposed of the pro- 
perty, immediately before the taxpayer’s death, for proceeds 
equal to “/s of that proportion of the cumulative eligible capital 
of the taxpayer in respect of the business that the fair market 
value immediately before that time of the property is of the fair 
market value immediately before that time of all of the eligible 
capital property of the taxpayer in respect of the business; 


(b) subject to paragraph (c), the beneficiary shall be deemed to 
have acquired a capital property at the time of the taxpayer’s 
death at a cost equal to the proceeds referred to in paragraph (a); 


(c) where the beneficiary continues to carry on the business pre- 
viously carried on by the taxpayer, the beneficiary shall be 
deemed to have, at the time of the taxpayer’s death, acquired an 
eligible capital property and made an eligible capital property 
expenditure at a cost equal to the total of 


(i) the proceeds referred to in paragraph (a), and 


(ii) “4 of that proportion of the amount, if any, determined for 
F in the definition “cumulative eligible capital” in subsection 
14(5) in respect of the business of the taxpayer at that time 
that the fair market value immediately before that time of the 
particular property is of the fair market value immediately 
before that time of all eligible capital property of the tax- 
payer in respect of the business, 


and, for the purposes of determining at any time the benefici- 
ary’s cumulative eligible capital in respect of the business, an 
amount equal to ‘/; of the amount determined under subpara- 
graph (11) shall be added to the amount otherwise determined, in 
respect of the business, for P in the definition “cumulative eligi- 
ble capital” in subsection 14(5); and 


(d) for the purpose of determining, after that time, the amount 
required by paragraph 14(1)(b) to be included in computing the 
income of the beneficiary in respect of any subsequent disposi- 
tion of the property of the business, there shall be added to the 
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amount determined for Q in the definition “cumulative eligible 
capital” in subsection 14(5) the amount determined by the 
formula 


oa 
‘C 


where 


A is the amount, if any, determined for Q in that definition in 
respect of the business of the taxpayer immediately before 
that time, 


B is the fair market value immediately before that time of the 
particular property, and 


C is the fair market value immediately before that time of all 
eligible capital property of the taxpayer in respect of the 
business. 


Related Provisions: 14(1) — Inclusion in income from business; 24(1) — Ceasing 
to carry on business; 24(2) — Where business carried on by spouse or controlled cor- 
poration; 110.6(1)“qualified farm property”*(d)(ii) — Capital gains exemption; 
248(8) — Occurrences as a consequence of death. 


History: The portion of para. 70(5.1)(d) before the formula amended by 2001, c. 17, 
subsec. 52(1), applicable to taxation years that end after February 27, 2000. The portion 
formerly read: 


(d) for the purposes of determining, after that time. 


(i) the amount deemed by subparagraph 14(1)(a)(v) to be the beneficiary's 
taxable capital gain. and 


(ii) the amount to be included under subparagraph 14(1)(a)(v) or paragraph 
14(1)(b) in computing the beneficiary's income 


in respect of any subsequent disposition of the property of the business, there 
shall be added to the amount determined for Q in the definition “cumulative eli- 
gible capital” in [subsection] 14(5) the amount determined by the formula 


Subpara. 70(5.1)(d)(ii) amended by 1995, c. 3, s. 18, applicable to dispositions and 
acquisitions that occur after February 22, 1994, Subpara. (ii) formerly read: 


(ii) the amount to be included under paragraph 14(1)(b) in computing the benefi- 
ciary’s income 


Para. 70(5.1)(b) and the opening words of para. (c) substituted by 1994, c. 21, subsec. 
33(3) and (4), applicable to dispositions and acquisitions occurring after 1992. Para. (b) 
and the opening words of para. (c) formerly read: 


(b) subject to paragraph (c), the beneficiary shall be deemed to have acquired a 
capital property, immediately after the death of the taxpayer, at a cost equal to 
the proceeds referred to in paragraph (a); 


(c) where the beneficiary continues to carry on the business previously carried on 
by the taxpayer, the beneficiary shall be deemed to have acquired an eligible 
capital property and to have made an eligible capital expenditure at a cost equal 
to the total of 


Para. 70(5.1)(d) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 28(2), applicable 
to acquisitions occurring as a consequence of the death of a taxpayer after the begin- 
ning of the first fiscal period of the taxpayer's business beginning after 1987. 


Subsec. 70(5.1) substituted by 1994, c. 7, Sch. I (1991, c. 49), subsec. 48(1), applica- 
ble to acquisitions occurring as a consequence of the death of a taxpayer after the be- 
ginning of the first fiscal period of the taxpayer’s business beginning after 1987, except 
that in applying the subsec. in respect of acquisitions occurring before July 13, 1990 
the subsec. shall be read without reference to “(otherwise than under a distribution of 
property by a trust that has claimed a deduction under paragraph 20(1)(b) in respect of 
the property or in circumstances to which subsection 24(2) applies)”. Subsec. 70(5.1) 
formerly read: 


(5.1) Eligible capital property of deceased — Notwithstanding subsection 
24(1), where in a taxation year a taxpayer has died and any person (other than a 
spouse or corporation to whom subsection 24(2) applies), as a consequence of 
the death of the taxpayer, has acquired any particular eligible capital property of 
the taxpayer, the following rules apply: 


(a) the taxpayer shall be deemed to have disposed, immediately before the 
taxpayer’s death, of the property and to have received proceeds of disposi- 
tion therefor in respect of a business carried on by the taxpayer equal to “/s of 
the cumulative eligible capital in respect of the business at that time; and 


(b) the person who has so acquired the property shall be deemed to have 
acquired a capital property, immediately after the death of the taxpayer, at a 
cost equal to the proceeds of disposition referred to in paragraph (a), except 
that, where the person continues to carry on the business previously carried 
on by the taxpayer, the person shall be deemed to have acquired an eligible 
capital property and to have made an eligible capital expenditure at a cost 
equal to the total of 


(i) the proceeds of disposition referred to in paragraph (a), and 
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(ii) the amount, if any, determined for F in the definition “cumulative 
eligible capital” in subsection 14(5) in respect of the business of the tax- 
payer at that time 


and, for the purposes of determining at any time the person’s cumulative 
eligible capital in respect of the business, an amount equal to the amount 
determined under subparagraph (ii) shall be added to the amount otherwise 
determined for P in that definition. 


Interpretation Bulletins: IT-313R2: Eligible capital property — rules where a tax- 
payer has ceased carrying on a business or has died. 


(5.2) Resource properties and land inventories of a 
deceased taxpayer — Where in a taxation year a taxpayer dies, 


(a) the taxpayer is deemed to have, immediately before the tax- 
payer’s death, disposed of each Canadian resource property and 
foreign resource property of the taxpayer and received proceeds 
of disposition for that property equal to its fair market value im- 
mediately before the death; 


(a.1) subject to subparagraph (b)(i), any particular person who 
as a consequence of the taxpayer’s death acquires any property 
that is deemed by paragraph (a) to have been disposed of by the 
taxpayer is deemed to have acquired the property at the time of 
the death at a cost equal to the fair market value of the property 
immediately before the death, 


(b) notwithstanding paragraph (a), where the taxpayer was resi- 
dent in Canada immediately before the taxpayer’s death, any Ca- 
nadian resource property or foreign resource property of the tax- 
payer that is, on or after the death and as a consequence of the 
death, transferred or distributed to a spouse or common-law 
partner of the taxpayer described in paragraph (6)(a) or a trust 
described in paragraph (6)(b) and it can be shown within the pe- 
riod ending 36 months after the death or, where written applica- 
tion therefor has been made to the Minister by the taxpayer’s 
legal representative within that period, within such longer period 
as the Minister considers reasonable in the circumstances, that 
the property vested indefeasibly in the spouse or common-law 
partner or trust, as the case may be, 


(i) the taxpayer shall be deemed to have, immediately before 
the death, disposed of the property and received proceeds of 
disposition therefor equal to such amount as is specified by 
the taxpayer’s legal representative in the return of income of 
the taxpayer filed under paragraph 150(1)(b), not exceeding 
its fair market value immediately before the death, and 


(ii) the spouse, common-law partner or trust, as the case may 
be, is deemed to have acquired the property at the time of the 
death at a cost equal to the amount determined in respect of 
the disposition under subparagraph (i); 


(c) the taxpayer is deemed to have, immediately before the tax- 
payer’s death, disposed of each property that was land included 
in the inventory of a business of the taxpayer and received pro- 
ceeds of disposition for that property equal to its fair market 
value immediately before the death; 


(c.1) subject to subparagraph (d)(ii), any particular person who 
as a consequence of the taxpayer’s death acquires any property 
that is deemed by paragraph (c) to have been disposed of by the 
taxpayer is deemed to have acquired the property at the time of 
the death at a cost equal to the fair market value of the property 
immediately before the death; and 


(d) notwithstanding paragraph (c), where the taxpayer was resi- 
dent in Canada immediately before the taxpayer’s death, any 
property that is land included in the inventory of a business of 
the taxpayer is, on or after the death and as a consequence of the 
death, transferred or distributed to a spouse or common-law 
partner of the taxpayer described in paragraph (6)(a) or a trust 
described in paragraph (6)(b) and it can be shown within the pe- 
riod ending 36 months after the death of the taxpayer or, where 
written application therefor has been made to the Minister by the 
taxpayer’s legal representative within that period, within such 
longer period as the Minister considers reasonable in the circum- 
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stances, that the property vested indefeasibly in the spouse or 
common-law partner or trust, as the case may be, 


(1) the taxpayer shall be deemed to have, immediately before 
the death, disposed of the land and received proceeds of dis- 
position therefor equal to its cost amount to the taxpayer im- 
mediately before the death, and 


(i) the spouse or common-law partner or trust, as' the case 
may be, shall be deemed to have acquired the property at the 
time se: the death at a cost equal'to those ansape 


“Proposed Amendment — 70(5. 2). 


(5.2) Resource property, land inventory and property 
subject to s. 94. 2(3) of Bocoased a ae. ina taxation ont a 
taxpayer dies, 


_f) the taxpayer is deemed 


(i) to have disposed, at the. time that is immediately before. 
: the taxpayer’ . sea, of each. - : 


SS 


je plies (and subsection 94. 5H) does not mi to the 


taxpayer for the taxation year, and 


(ii) subject to paragraph (c), to have received at that cole 
proceeds of di position for each such, property equal to its 
fair market val at that time; — 


consequence ‘of the taxpayer’ s death, 

. deemed by paragraph (a) to have 
been disposed Ce) e taxpayer is, subject to paragraph (c), 
deemed to have acquired the property at the time of the death 
at a cost equal to its fair market value at he time that i is imme-_ 

- diately before the death; and — . a. : 


(c) where the taxpayer was resident i in ‘Canada at the time that : 
is immediately before the taxpayer’s death, a particular pro-— 
_perty described in clause (a)G)(A), (B) or (C)i is, on « or after the 
death and as a consequence of the death, transferred or distrib- 

- uted to a spouse or common-law partner c payer de-_ 
_ scribed in paragraph (6)(a) or a trust des ag 
— (6)(b), and it can be shown within the peri 
months after the death (or, where written appli 
tmade to the Minister by the taxpayer’s legal repr sentative 
within that period, within any longer period that the Minister 
considers reasonable in the circumstances) that the particular 
_ property has, within that period, vested indefeasibly in the 
_ spouse, common-law partner or trust, as the case may be, 


(i) the taxpayer is deemed to have received, at the time that 
is immediately before the taxpayer’s death, proceeds of dis- 
_ position of the particular property equal to 


(A) where the particular property is” Canadian: resource 
; _ property of the taxpayer or foreign resource property of 
c the taxpayer, the amount specified by, the taxpayer's le- 
| gal representative in the taxpayer’s return of income 
filed under paragraph 150(1)(b), not 1 Nee its fair 
market value at that time, and 


(B) where the particular property v was land included in 
the inventory of a business of the taxpayer, its cost 
amount to the taxpayer at that time, and 


(ii) the spouse, common-law partner or trust, as the case 
may be, is deemed to have acquired at the time of the death 
_ the particular property at a cost equal to the amount deter- 
_ mined under subparagraph (i) in respect of the disposition 
of it under paragraph (a). 

Eotication: The July 18, 2005 draft legislation (Part 1 — NRTs and FIES), subsec, 


Q), will amend subsec. 70(5.2) to read as above, Minton to taxation years that 
/egin after 2002. 


Technical Notes: Subsection 70(5.2) provides rules with respect to the disposition 
of resource properties and land inventories on the death of an individual. 


Subsection 70(5.2) is amended so that it also applies to property in respect of which 
new subsection 94.2(3) applied (and subsection 94.2(20) does not apply) for the indi- 
vidual’s taxation year in which the individual dies. With respect to such property, 
amended paragraph 70(5.2)(a) provides for a deemed disposition, inimediately before 
the death of the individual, for proceeds of disposition equal to the fair market value 
of the property at that time. New subsection 94.2(3) sets out the conditions for the 
application f the mark-to- market taxation regime under section 94,2 for ae 
ests i reign investment. entities. ; 


In the case of a property in respect of which subsection 94,2(3) applied (doit subsec- 
tio ) does not apply) for the individual’s taxation year in which the indivi- — 
dual dies, the proceeds of disposition are included in the value of A in the mark-to- 
market formula for the taxation year in respect of the property. This formula applies 
in computing the deceased’s income under subsection 94.2(4) for the taxation year of 
death. The deceased is treated as not having held the interest after death. 


Paragraph 70(5.2)(b) is amended to provide that properties in réspect of which a 
deemed disposition occurs under paragraph 705.2)(a) are deeméd to have been ac- 
quired, by the person who as a consequence of the individual's death acquires the 
property, at a cost equal to its fair marke ue immediately before that death. 


Where certain resource properties: and | 
ately before death are deemed, w 
posed of by the individual and acquired at 
paragraph 70(5.2)(c) sets out the condition hich it will apply, instead of 
70(5.2)(a) and (b), to determine the proc so disposition and cost of acquisition 
resulting from that deemed disposition and that acquisition. In particular, where the 
conditions { in paragraph (c) are met, subparagraph 70(5.2)(c)(i) applies to determine 
the deceased individual’s proceeds from the deemed disposition under paragraph (a) 
of a land inventory or resource property. In turn, subparagraph 70(5.2)(c)(ii) deems 
the land inventory or resource property to have been acquired at the time of the indi- 
vidual’s death at a cost equal to the amount determined under subparagraph (i) in 
respect of the deemed disposition of the property under paragraph 70(3.2)(a). 


tories held by an individual immedi- 
70(5. 2)(a) and (b), to have been dis- 
E cular cost by another person, new 


Related Provisions: 104(4)(a)(i.1) — Deemed disposition of trust property; 
159(S) — Election where certain provisions applicable; 248(8) — Occurrences as a 
consequence of death; 248(9.2) — Meaning of “vested indefeasibly”, 


History: Para. 70(5.2)(a) amended, applicable to taxation years that begin after 200 
and para. (a.1) added, applicable to acquisitions that occur after 1992, by,.2001, c. 17, 
subsec. 52(2). Para. (a) formerly. read: 


(a) for the purposes of subsection 59(1), paragraph (a) of the description of F in 
the definition “cumulative Canadian development expense” in subsection 66.2(5) 
and paragraph (a) of the description of F in the definition “cumulative Canadian 
oil and gas property expense” in subsection 66.4(5), the taxpayer shall be 
deemed to have, immediately before the taxpayer’s death, disposed of each Ca- 
nadian resource property and foreign resource property of the taxpayer and re- 
ceived proceeds of disposition therefor equal to its fair market value immediately 
before the death; 


Subpara. 70(5.2)(b)(ii) amended by the said c. 17, subsec. 52(3), ee to taxation 
years that begin after 2000. The subpara. formerly read: 


(ii) the spouse or common-law partner or trust, as the case may be, shall be 
deemed to have acquired the property at the time of the death at-a cost equal to 
the amount included in the taxpayer’s income under subsection 59(1) or included 
in the amount determined under paragraph (a) of the description of F in the defi- 
nition “cumulative Canadian development expense” in subsection 66.2(5) or par- 
agraph (a) of the description of F in the definition “cumulative Canadian oil and 
gas property expense” in subsection 66.4(5), as the case may be, in respect of the 
property; 

Para. 70(5.2)(c) amended, applicable to taxation years that begin after 2000, and para. 

(c.1) added, applicable to acquisitions that occur after 1992, by the said’c..17, subsec. 

52(4). Para. (c) formerly read: 


(c) the taxpayer shall be deemed to have, immediately before the taxpayer's 
death, disposed of each property that ‘was land included in the inventory of a 
business of the taxpayer and received proceeds of disposition therefor equal to its 
fair market value immediately before the death; and 


Subsec. 70(5.2) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with. “spouse 
or common-law partner”, applicable to 2001 er seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)‘common-law partner”. 


Subsec. 70(5.2) substituted by 1994, c. 21, subsec, 33(5), applicable to dispositions and 
acquisitions occurring after 1992. That subsec. formerly read: 


(5.2) Resource properties and land inventories of deceased taxpayer — 
Where in a taxation year a taxpayer has died, the following rules apply: 


(a) for the purposes of subsection 59(1), paragraph (a) of the description of F 
in the definition “cumulative Canadian development expense” in subsection 
66.2(5) and paragraph (a) of the description of F in the definition ““cumula- 
tive Canadian oil and gas property expense” in subsection 66.4(5), the tax- 
payer shall be deemed to have, immediately before the taxpayer’s death, dis- 
posed of each property owned by the taxpayer at that time that was a 
Canadian resource property or a foreign resource property and to have re- 
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ceived proceeds of disposition therefor equal to its fair market value at that 
time; 
(b), (c) [Repealed under former Act] 


(d) notwithstanding paragraph (a), where any property of a taxpayer who 
was resident in Canada immediately before the taxpayer’s death that is a 
Canadian resource property or foreign resource property has, on or after the 
death of the taxpayer and as a consequence thereof, been transferred or dis- 
tributed to the taxpayer’s spouse referred to in paragraph (6)(a) or a trust 
referred to in paragraph (6)(b), if it can be shown, within the period ending 
36 months after the death of the taxpayer or, where written application there- 
for has been made to the Minister by the taxpayer’s legal representative 
within that period, within such longer period as the Minister considers rea- 
sonable in the circumstances, that the property has become vested indefeasi- 
bly in the spouse or trust, as the case may be, the following rules apply: 


(i) the taxpayer shall be deemed to have disposed of the property imme- 
diately before the taxpayer's death and to have received proceeds of dis- 
position therefor equal to such amount as is specified by the taxpayer’s 
legal representative in the return of income of the taxpayer referred to in 
paragraph 150(1)(b). not exceeding the fair market value of the property 
immediately before the taxpayer’s death, and 


(ii) the spouse or trust, as the case may be, shall be deemed to have 
acquired the property for an amount equal to the amount included in the 
taxpayer’s income by virtue of subsection 59(1) or included in the 
amount determined under paragraph (a) of the description of F in the 
definition “cumulative Canadian development expense” in subsection 
66.2(5) or paragraph (a) of the description of F in the definition “cumu- 
lative Canadian oil and gas property expense” in subsection 66.4(5), as 
the case may be, in respect of the property; 
(e) the taxpayer shall be deemed to have disposed, immediately before the 
taxpayer's death, of each property that was land included in the inventory of 
a business of the taxpayer and to have received proceeds of disposition 
therefor equal to the fair market value of the property at that time; and 
(f) notwithstanding paragraph (e), where any property of a taxpayer who was 
resident in Canada immediately before the taxpayer’s death that is land in- 
cluded in the inventory of a business has, on or after the taxpayer's death 
and as a consequence thereof, been transferred or distributed to the tax- 
payer’s spouse referred to in paragraph (6)(a) or a trust referred to in para- 
graph (6)(b), if it can be shown within the period ending 36 months after the 
death of the taxpayer or, where written application therefor has been made to 
the Minister by the taxpayer’s legal representative within that period, within 
such longer period as the Minister considers reasonable in the circumstances, 
that the property has become vested indefeasibly in the spouse or trust, as 
the case may be, the taxpayer shall be deemed to have disposed of the land 
immediately before the taxpayer’s death and to have received proceeds of 
disposition therefor equal to the cost amount thereof immediately before the 
taxpayer's death and the spouse or trust, as the case may be, shall be deemed 
to have acquired the property for an amount equal to those proceeds. 
Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-212R3: 
Income of deceased persons — rights or things; IT-449R: Meaning of “vested indefea- 
sibly” (archived). 


(5.3) Fair market value — For the purposes of subsections (5) 
and 104(4) and section 128.1, the fair market value at any time of 
any property deemed to have been disposed of at that time as a con- 
sequence of a particular individual’s death or as a consequence of 
the particular individual becoming or ceasing to be resident in Can- 
ada shall be determined as though the fair market value at that time 
of any life insurance policy, under which the particular individual 
(or any other individual not dealing at arm’s lenth with the particu- 
lar individual at that time or at the time the policy was issued) was a 
person whose life was insured, were the cash surrender value (as 
defined in subsection 148(9)) of the policy immediately before the 
particular individual died or became or ceased to be resident in 
Canada, as the case may be. 

Related Provisions: 139.1(5)— Value of ownership rights in insurer during 
demutualization: 248(8) — Occurrences as a consequence of death; 251 — Arm’s 
length. 

History: Subsec. 70(5.3) amended by 2001, c. 17, subsec. 52(5), applicable to disposi- 
tions that occur after October 1, 1996. The subsec. formerly read: 


(5.3) For the purposes of subsection (5) of this section and subsections 70(9.4) 
and (9.5) of the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952. the fair market value, immediately before the death of the taxpayer re- 
ferred to in any of those subsections, of any share of the capital stock of a corpo- 
ration deemed to have been disposed of as a consequence of the taxpayer’s death 
shall be determined as though the fair market value at that time of any life insur- 
ance policy under which the taxpayer was the person whose life was insured 
were the cash surrender value (within the meaning assigned by subsection 
148(9)) of the policy at that time. 
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1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Interpretation Bulletins: IT-416R3: Valuation of shares of a corporation receiving 
life insurance proceeds on death of a shareholder. 


Information Circulars: 89-3: Policy statement on business equity valuations. 


(5.4) NISA on death — Where a taxpayer who dies has at the 
time of death a net income stabilization account, all amounts held 
for or on behalf of the taxpayer in the taxpayer’s NISA Fund No. 2 
shall be deemed to have been paid out of that fund to the taxpayer 
immediately before that time. 

Related Provisions: 12(10.2) — NISA receipts; 248(9.1) — Whether trust created 
by taxpayer’s will. 

History: Subsec. 70(5.4) added by 1994, c. 7, Sch. VUI (1993, c. 24), subsec. 28(3), 
applicable to 1991 et seq. 


Interpretation Bulletins: IT-212R3: Income of deceased persons — rights or things; 
IT-305R4: Testamentary spouse trusts. 


(6) Where transfer or distribution to spouse [or common- 
law partner] or spouse trust — Where any property of a tax- 
payer who was resident in Canada immediately before the tax- 
payer’s death that is a property to which subsection (5) would oth- 
erwise apply is, as a consequence of the death, transferred or 
distributed to 


(a) the taxpayer’s spouse or common-law partner who was resi- 
dent in Canada immediately before the taxpayer’s death, or 


(b) a trust, created by the taxpayer's will, that was resident in 
Canada immediately after the time the property vested indefeasi- 
bly in the trust and under which 


(i) the taxpayer’s spouse or common-law partner is entitled 
to receive all of the income of the trust that arises before the 
spouse’s or common-law partner’s death, and 


(ii) no person except the spouse or common-law partner may, 
before the spouse’s or common-law partner’s death, receive 
or otherwise obtain the use of any of the income or capital of 
the trust, 


if it can be shown, within the period ending 36 months after the 
death of the taxpayer or, where written application therefor has 
been made to the Minister by the taxpayer’s legal representative 
within that period, within such longer period as the Minister consid- 
ers reasonable in the circumstances, that the property has become 
vested indefeasibly in the spouse or common-law partner or trust, as 
the case may be, the following rules apply: 


(c) paragraphs (5)(a) and (b) do not apply in respect of the 
property, 


(d) subject to paragraph (d.1), the taxpayer shall be deemed to | 
have, immediately before the taxpayer’s death, disposed of the | 


property and received proceeds of disposition therefor equal to 


(i) where the property was depreciable property of a pre- 
scribed class, the lesser of the capital cost and the cost 
amount to the taxpayer of the property immediately before 
the death, and 


(ii) in any other case, its adjusted cost base to the taxpayer 
immediately before the death, 


and the spouse or common-law partner or trust, as the case may 


be, shall be deemed to have acquired the property at the time of 
the death at a cost equal to those proceeds, 


(d.1) where the property is an interest in a partnership (other 


than an interest in a partnership to which subsection 100(3) | 


applies), 


(i) the taxpayer shall, except for the purposes of paragraph - 
98(5)(g), be deemed not to have disposed of the property as 4 


consequence of the taxpayer’s death, 


(ii) the spouse or common-law partner or the trust, as the» 


case may be, shall be deemed to have acquired the property 3 
at the time of the death at a cost equal to its cost to the tax- | 


payer, and 


(iii) each amount added or deducted in computing the ad 
justed cost base to the taxpayer of the property shall be 
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deemed to be required by subsection 53(1) or (2) to be added 
or deducted, as the case may be, in computing the adjusted 
cost base to the spouse or common-law partner or the trust, 
as the case may be, of the property; and 


(e) where the property was depreciable property of the taxpayer 
of a prescribed class, paragraph (5)(c) applies as if the refer- 
ences therein to “paragraph (a)” and to “paragraph (b)” were 
read as references to “paragraph (6)(d)”. 
Related Provisions: 40(3.18)(a) — Grandfathering of partnership interest trans- 
ferred under 70(6)(d.1); 40(4) — Where principal residence disposed of to spouse or 
spouse trust; 44.1(4) — Treatment of small business investment rollover on death: 
70(6.2) — Election; 70(7) — Special rules applicable re spouse trust; 70(9.1), (9.3) — 
Transfer of farm property from spouse trust to settlor’s children; 72(2) — Election by 
legal representative and transferee re reserves; 73(1.01) — Inter vivos transfer of pro- 


_ perty; 94(4)(b) [proposed] — Deeming non-resident trust to be resident in Canada does 


not apply; 104(4)(a)(i.1) — Trust — deemed disposition on death of spouse; 108(3) — 
Income of trust; 108(4) — Trust not disqualified by reason only of payment of certain 
duties and taxes; 148(8.2)— Rollover of life insurance policy to spouse on death; 
248(8) — Occurrences as a consequence of death; 248(9.1) — Whether trust created by 
taxpayer's will; 248(9.2) — Meaning of “vested indefeasibly”; 248(23.1) — Transfer 
under provincial family law after death; 252(3) — Extended meaning of “spouse”; 


— 256(7)(a)(i)(D) — Control of corporation deemed not acquired; Canada-U.S. Tax 


Treaty:Art. XX VI:3(g) — Relief from double taxation; Art. XXIX-B:5, 6 — Credit for 
U.S. estate taxes. 


History: Subsec. 70(6) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 


_ “spouse or common-law partner”, and by Sch. 2, s. 7 to replace “spouse’s’’ with 


“spouse’s or common-law partner’s”, applicable to 2001 er seg., in force July 31, 2000. 


See also the transitional rules reproduced in the History to 248(1)common-law 


partner’’. 


Para. 70(6)(d) and subpara. (d.1)(ii) substituted by 1994, c. 21, subsecs. 33(6), (7), ap- 
plicable to dispositions and acquisitions occurring after 1992. That para. and subpara. 


formerly read: 


(d) subject to paragraph (d.1), the taxpayer shall be deemed to have disposed of 
the property immediately before the taxpayer’s death and to have received pro- 
ceeds of disposition therefor equal to, 


(i) where the property was depreciable property of the taxpayer of a pre- 
scribed class, that proportion of the undepreciated capital cost to the tax- 
payer immediately before the taxpayer's death of all of the depreciable pro- 
perty of the taxpayer of that class that the fair market value at that time of 
the property is of the fair market value at that time of all of the depreciable 
property of the taxpayer of that class, and 


(ii) in any other case, the adjusted cost base to the taxpayer of the property 
immediately before the taxpayer’s death, 


and the spouse or trust, as the case may be, shall be deemed to have acquired the 
property for an amount equal to those proceeds, 


(ii) the spouse or the trust, as the case may be, shall be deemed to have acquired 
the property for an amount equal to the cost thereof to the taxpayer, and 


‘That portion of subsec. 70(6) preceding para. (a), and paras. (c) and (e) amended by 
1994, c. 7, Sch. VIII (1993, c. 24), subsecs. 28(4) to (6), applicable to dispositions 


occurring after 1992. Those portions formerly read: 


(6) Where transfer or distribution to spouse or trust — Where any property 
of a taxpayer who was resident in Canada immediately before the taxpayer's 
death that is a property to which paragraphs (5)(a) and (c), or (5)(b) and (d), as 
the case may be, would otherwise apply has, on or after the taxpayer’s death and 
as a consequence thereof been transferred or distributed to 


(e) where the property was depreciable property of the taxpayer of a prescribed 
class, paragraph (5)(e) is applicable as if the reference therein to “paragraph (b)” 
and to “paragraph (d)” were read as references to “paragraph (6)(d)”. 


That portion of para. 70(6)(d) preceding subpara. (i) amended to add “subject to para- 
graph (d.1), and para. (d.1) added, by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 48(2), 
3), applicable to transfers, distributions and acquisitions occurring after January 15, 
(987. 


elected Cases [subsec. 70(6)]: Husel Estate v. Canada, [1995] 1 C.T.C, 2298 
TCC) (Rollover appplies only if property received gua beneficiary); Labbé y. Canada, 
1995} 1 C.T.C. 2209 (TCC) (Interposition of holding company disqualifies shares as 
amily farm corporation); Greenwood Estate v. Canada, [1991] 1 C.T.C. 47 (FCTD); 
/ffd [1994] 1 C.T.C. 310 (FCA) (Agreement between sons and father to purchase 
hares on death prevents shares from vesting indefeasibly in spousal trust); Hillis v. R.. 
1983] C.T.C. 348 (FCA) (Rollover to spouse only on one-third of intestate succession 
» fter sons renounced two-thirds to which they were entitled). 


iG Application Rules: 20(1.1)(a) (property owned since before 1972). 


avd 
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Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-236R4: 
Reserves — disposition of capital property (archived); IT-242R: Retired partners; IT- 
259R4: Exchange of property; IT-278R2: Death of a partner or of a retired partner; IT- 
305R4: Testamentary spouse trusts: IT-321R: Insurance agents and brokers — 
unearned commissions (archived); IT-325R2: Property transfers after separation, di- 
vorce and annulment; IT-382: Debts bequeathed or forgiven on death (archived); IT- 
449R: Meaning of “vested indefeasibly” (archived); IT-522R: Vehicle, travel and sales 
expenses of employees. 

Advance Tax Rulings: ATR-37: Refund of premiums transferred to spouse. 


Forms: T4011: Preparing returns for deceased persons [guide]. 


(6.1) Transfer or distribution of NISA to spouse [or 
common-law partner] or trust — Where a property that is a net 
income stabilization account of a taxpayer is, on or after the tax- 
payer’s death and as a consequence thereof, transferred or distrib- 
uted to 


(a) the taxpayer’s spouse or common-law partner, or 
(b) a trust, created by the taxpayer’s will, under which 


(i) the taxpayer’s spouse or common-law partner is entitled 
to receive all of the income of the trust that arises before the 
spouse’s or common-law partner’s death, and 


(1i) no person except the spouse or common-law partner may, 
before the spouse’s or common-law partner’s death, receive 
or otherwise obtain the use of any of the income or capital of 
the trust, 


subsections (5.4) and 73(5) do not apply in respect of the taxpayer’s 
NISA Fund No. 2 if it can be shown, within the period ending 36 
months after the death of the taxpayer or, where written application 
therefor has been made to the Minister by the taxpayer’s legal rep- 
resentative within that period, within such longer period as the Min- 
ister considers reasonable in the circumstances, that the property 
has vested indefeasibly in the spouse or common-law partner or 
trust, as the case may be. 
Related Provisions: 12(10.2) — NISA receipts; 70(6.2) — Election; 70(7) — Spe- 
cial rules applicable re spouse trust; 104(5.1) — NISA Fund No. 2 held by spousal 
trust; 104(6) — Deduction in computing income of trust; 104(14.1) — NISA election: 
108(3) — Meaning of “income” of trust; 108(4) — Trust not disqualified by reason 
only of payment of certain duties and taxes; 248(8) — Occurrences as a consequence 
of death; 248(9.1) — Whether trust created by taxpayer’s will; 248(9.2) — Meaning of 
“vested indefeasibly”; 252(3) — Extended meaning of “spouse”. 
History: Subsec. 70(6.1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, and by Sch. 2, s. 7 to replace “spouse’s” with 
“spouse’s or common-law partner’s”, applicable to 2001 er seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 
Subsec. 70(6.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 28(8), applicable 
to 1991 et seg. 
Interpretation Bulletins: IT-212R3: Income of deceased persons — rights or things: 
IT-305R4: Testamentary spouse trusts. 
History [former subsec. 70(6.1)]: Former subsec. 70(6.1) repealed by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 28(7), applicable to 1990 et seg. That subsec. had read: 
(6.1) How trust created — For the purposes of subsection (6) and paragraph 
104(4)(a), a trust shall be considered to be created by a taxpayer’s will if the trust 
is created 
(a) under the terms of the taxpayer's will; or 
(b) by an order of a court in relation to the taxpayer’s estate made pursuant 
to any law of a province providing for the relief or support of dependants, 


(6.2) Election — Subsection (6) or (6.1) does not apply to any pro- 
perty of a deceased taxpayer in respect of which the taxpayer’s le- 
gal representative elects, in the taxpayer’s return of income under 
this Part (other than a return of income filed under subsection (2) or 
104(23), paragraph 128(2)(e) or subsection 150(4)) for the year in 
which the taxpayer died, to have subsection (5) or (5.4), as the case 
may be, apply. 
Related Provisions: 220(3.2), Reg. 600(b) — Late filing or revocation of election. 
History: Subsec. 70(6.2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
28(8), applicable to 1991 et seq. That subsec. formerly read: 
(6.2) Subsection (6) does not apply to any property of a deceased taxpayer in 
respect of which the legal representative of the taxpayer has elected, in the return 
of income of the taxpayer for the year in which the taxpayer died, to have sub- 
section (5) apply. 
Interpretation Bulletins: IT-305R4: Testamentary spouse trusts. 


S. 70(6.2) Income Tax Act, 


Information Circulars: 92-1: Guidelines for accepting late, amended or revoked 
elections. 


(7) Special rules applicable in respect of trust for benefit 
of spouse [or common-law partner] — Where a trust created 
by a taxpayer’s will would, but for the payment of, or provision for 
payment of, any particular testamentary debts in respect of the tax- 
payer, be a trust to which subsection (6) or (6.1) applies, 


(a) for the purpose of determining the day on or before which a 
return (in this subsection referred to as the “taxpayer's return”) 
of the taxpayer’s income for the taxation year in which the tax- 
payer died is required to be filed by the taxpayer’s legal repre- 
sentatives, subsection 150(1) shall be read without reference to 
paragraph 150(1)(b) and as if paragraph 150(1)(d) read as 
follows: 


“(d) in the case of any other person, by the person’s legal 
representative within 18 months after the person’s death; 
or’; and 


(b) where the taxpayer’s legal representative so elects in the tax- 
payer’s return (other than a return of income filed under subsec- 
tion (2) or 104(23), paragraph 128(2)(e) or subsection 150(4)) 
and lists therein one or more properties (other than a net income 
stabilization account) that were, on or after the taxpayer’s death 
and as a consequence thereof, transferred or distributed to the 
trust, the total fair market value of which properties immediately 
after the taxpayer’s death was not less than the total of the non- 
qualifying debts in respect of the taxpayer, 


(i) subsection (6) does not apply in respect of the properties 
so listed, and 


(ii) notwithstanding the payment of, or provision for payment 
of, any such particular testamentary debts, the trust shall be 
deemed to be a trust described in subsection (6), 


except that, where the fair market value, immediately after the 
taxpayer’s death, of all of the properties so listed exceeds the 
total of the non-qualifying debts in respect of the taxpayer (the 
amount of which excess is referred to in this subsection as the 
“listed value excess”) and the taxpayer’s legal representative 
designates in the taxpayer’s return one property So listed (other 
than money) that is capital property other than depreciable 
property, 
(iii) the amount of the taxpayer’s capital gain or capital loss, 
as the case may be, from the disposition of that property 
deemed by subsection (5) to have been made by the taxpayer 
is that proportion of that capital gain or capital loss otherwise 
determined that 


(A) the amount, if any, by which the fair market value of 
that property immediately after the taxpayer’s death ex- 
ceeds the listed value excess, 


is of 
(B) the fair market value of that property immediately af- 
ter the taxpayer’s death, and 

(iv) the cost to the trust of that property is 


(A) where the taxpayer has a capital gain from the dispo- 
sition of that property deemed by subsection (5) to have 
been made by the taxpayer, the total of 


(1) its adjusted cost base to the taxpayer immediately 
before the taxpayer’s death, and 


(II) the amount determined under subparagraph (iii) to 
be the taxpayer’s capital gain from the disposition of 
that property, or 


(B) where the taxpayer has a capital loss from the disposi- 
tion of that property deemed by subsection (5) to have 
been made by the taxpayer, the amount by which 


(1) its adjusted cost base to the taxpayer immediately 
before the taxpayer’s death 
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exceeds 


(II) the amount determined under subparagraph (iii) to 
be the taxpayer’s capital loss from the disposition of 
that property. 


Related Provisions: 70(8) — Meaning of certain expressions; 248(8) — Occur- 
rences as a consequence of death; 248(9.1) — Whether trust created by taxpayer's will. 


History: Para. 70(7)(a) amended by 1996, c. 21, s. 14, applicable after 1994. The para. 
formerly read: 


(a) for the purpose of determining the day on or before which a return (in this 
subsection referred to as the “taxpayer’s return”’) of the taxpayer’s income for the 
taxation year in which the taxpayer died is required to be filed by the taxpayer s 
legal representatives, subsection 150(1) shall be read without reference to para- 
graph 150(1)(b) and the reference in paragraph 150(1)(d) to “on or before April 
30 in the next year” shall be read as a reference to “within 18 months after the 
person’s death”; and 


That portion of subsec. 70(7) preceding para. (a) amended by 1994, c. 7, Sch. VII 
(1993, c. 24), subsec. 28(9), applicable to 1991 et seg. That portion formerly read 


(7) Where a trust created by a taxpayer’s will would, but for the payment of, or 
provision for payment of, any particular testamentary debts in respect of the tax- 
payer, be a trust described in subsection (6), the following rules apply: 


All that portion of para. 70(7)(b) preceding subpara. (ili) amended by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsec. 28(10), applicable to 1991 er seq. That portion formerly 
read: 


(b) where the taxpayer’s legal representative has so elected in the taxpayer’s re- 
turn and has listed therein one or more specified properties (including any 
money) that have, on or after the taxpayer’s death and as a consequence thereof, 
been transferred or distributed to the trust, the total fair market value of which 
properties immediately after the taxpayer’s death was not less than the total of 
the non-qualifying debts in respect of the taxpayer, 


(i) subsection (6) does not apply in respect of the specified properties so 
listed, and 


(ii) notwithstanding the payment of, or provision for payment of, any such 
particular testamentary debts, the trust shall be deemed to be a trust de- 
scribed in subsection (6), 


except that where the fair market value, immediately after the taxpayer’s death, 
of all of the specified properties so listed exceeds the total of the non-qualifying 
debts in respect of the taxpayer (the amount of which excess is referred to in this 
subsection as the “listed value excess”) and the taxpayer's legal representative 
has designated in the taxpayer's return one specified property so listed (other 
than money) that is a capital property other than depreciable property, 


Para. 70(7)(a) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 48(4), applicable 
to 1990 et seg. Para. 70(7)(a) formerly read: 


(a) for the purpose of determining the day on or before which a return (in this 
subsection referred to as the “‘taxpayer’s return”) of the taxpayer’s income for the 
taxation year in which the taxpayer died is required to, be filed by the taxpayer's . 
legal representative, the reference in paragraph 150(1)(b) to “6 months” shall be 
read, except for the purposes of section 161, as a reference to “18 months”; and 


Interpretation Bulletins: IT-305R4: Testamentary spouse trusts. 


(8) Meaning of certain expressions in subsec. (7) — In sub- 
section (7), 


(a) the “fair market value” at any time of any property subject to 
a mortgage or hypothec is the amount, if any, by which the fair 
market value at that time of the property otherwise determined 
exceeds the amount outstanding at that time of the debt secured 
by the mortgage or hypothec, as the case may be; 


(b) “non-qualifying debt” in respect of a taxpayer who has died © 
and by whose will any trust has been created that would, but for 


the payment of, or provision for payment of, any particular testa- 
mentary debts in respect of the taxpayer, be a trust described in 
subsection (6), means any such particular testamentary debt in 
respect of the taxpayer other than 


(i) any estate, legacy, succession or inheritance duty payable, 
in consequence of the taxpayer’s death, in respect of any pro- | 
perty of, or interest in, the trust, or 

ne | 
(ii) any debt secured by a mortgage or hypothec on property 
owned by the taxpayer immediately before the taxpayer's | 
death; and 
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(c) “testamentary debt”, in respect of a taxpayer who has died, 
means 
(i) any debt owing by the taxpayer, or any other obligation of 


the taxpayer to pay an amount, that was outstanding immedi- 
ately before the taxpayer’s death, and 


(ii) any amount payable (other than any amount payable to 
any person as a beneficiary of the taxpayer’s estate) by the 
taxpayer’s estate in consequence of the taxpayer’s death, 


including any income or profits tax payable by or in respect of 
the taxpayer for the taxation year in which the taxpayer died or 
for any previous taxation year, and any estate, legacy, succes- 
sion or inheritance duty payable in consequence of the tax- 
payer’s death. 


Related Provisions: 248(8) — Occurrences as a consequence of death. 


History: Para. 70(8)(a) and subpara. (b)(ii) amended by 2001, c. 17, s. 208 to add the 
words “or hypothec” (in three places), in force on June 14, 2001. 


Interpretation Bulletins: IT-305R4: Testamentary spouse trusts. 


(9) Transfer of farm [or fishing] property to child — If any 
land in Canada or depreciable property in Canada of a prescribed 
class of a taxpayer to which subsection (5) would otherwise apply 
was, before the taxpayer’s death, used principally in a farming busi- 
ness in which the taxpayer, the taxpayer’s spouse or common-law 
partner or any of the taxpayer’s children was actively engaged on a 
regular and continuous basis (or, in the case of property used in the 
operation of a woodlot, was engaged to the extent required by a 
prescribed forest management plan in respect of that woodlot), the 
property is, as a consequence of the death, transferred or distributed 
to a child of the taxpayer who was resident in Canada immediately 
before the death and it can be shown, within the period ending 36 
months after the death or, if written application that this subsection 
apply has been made to the Minister by the taxpayer’s legal repre- 
sentative within that period, within any longer period that the Min- 
ister considers reasonable in the circumstances, that the property 
has vested indefeasibly in the child, 


(a) paragraphs (5)(a) and (b) do not apply in respect of the 
property, 

(b) the taxpayer shall be deemed to have, immediately before the 
taxpayer’s death, disposed of the property and received proceeds 
of disposition therefor equal to 


(i) where the property was depreciable property of a pre- 
scribed class, the lesser of the capital cost and the cost 
amount to the taxpayer of the property immediately before 
the death, and 


(ii) where the property is land (other than land to which sub- 
paragraph (i) applies), its adjusted cost base to the taxpayer 
immediately before the death, 


and the child shall be deemed to have acquired the property at 
the time of the death at a cost equal to those proceeds, and 


(c) where the property was depreciable property of a prescribed 

class, paragraphs (5)(c) and (d) apply as if the references therein 
__ to “paragraph (a)’” and “paragraph (b)” were read as “paragraph 
~ (9)(b)”, 


‘Xcept that, where the taxpayer’s legal representative so elects in 
‘te taxpayer’s return of income under this Part for the year in which 
)1e taxpayer died, paragraph (b) shall be read as follows: 


 “(b) the taxpayer shall be deemed to have, immediately before 
the taxpayer’s death, disposed of the property and received 
proceeds of disposition therefor equal to such amount as the 
legal representative elects in the taxpayer’s return of income 
under this Part for the year in which the taxpayer died, not 
_ greater than the greater of nor less than the lesser of 


(1) where the property was depreciable property of a pre- 
scribed class, 


(A) its fair market value immediately before the death, 
and 
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(B) the lesser of the capital cost and the cost amount to 
the taxpayer of the property immediately before the 
death, and 


(ii) where the property is land (other than land to which 
subparagraph (i) applies), 
(A), its fair market value immediately before the death, 
and 


(B) its adjusted cost base to the taxpayer immediately 
before the death, 


and the child shall be deemed to have acquired the property at 
the time of the death at a cost equal to those proceeds, except 
that for the purpose of this paragraph, where the elected 
amount exceeds the greater of the amounts determined under 
clauses (i)(A) and (B) or (ii) (A) and (B), as the case may be, it 
shall be deemed to be equal to the greater thereof, and where 
the elected amount is less than the lesser of the amounts deter- 
mined under clauses (i)(A) and (B) or (ii) (A) and (B), as the 
case may be, it shall be deemed to be equal to the lesser 
thereof, and’’, 


tochild 


Federal budget, Notice of Ways and Means Motion and Supplementary 
Information, May 2, 2006: Sce after 73(3). So 


Proposed Amendment — Transfer of fishing property 


Related Provisions: 70(9.6) — Transfer to parent; 70(9.8) — Farm property used by 
corporation or partnership; 70(10) — Definitions; 70(12) — Capital cost of certain de- 
preciable property; 73(3) — Inter vivos transfer of farm property by farmer to his child; 
220(3.2), Reg. 600(b) — Late filing or revocation of election; 248(8) — Occurrences 
as a consequence of death; 248(9.2) — Meaning of “vested indefeasibly”. 


History: The opening words of subsec. 70(9) amended by 2002, c. 9, subsec. 27(1), 
applicable to transfers of property that occur as a consequence of deaths that occur after 
December 10, 2001. The opening words formerly read: 


(9) Where any land in Canada or depreciable property in Canada of a prescribed 
class of a taxpayer to which subsection (5) would otherwise apply was, before 
the taxpayer’s death, used principally in the business of farming in which the 
taxpayer, the taxpayer’s spouse or common-law partner or any of the taxpayer's 
children was actively engaged on'a regular and continuous basis and the property 
is, as a consequence of the death, transferred or distributed to a child of the tax- 
payer who was resident in Canada immediately before the death and it can be 
shown, within the period ending 36 months after the death or, where written 
application therefor has been made to the Minister by the taxpayer’s legal repre- 
sentative within that period, within such longer period as the Minister considers 
reasonable in the circumstances, that the property has vested indefeasibly in the 
child, 

Subsec. 70(9) amended by 2000, c. 12, Sch. 2, s. I, to replace “spouse” with “spouse or 

common-law partner’, applicable to 2001 et seg., in force July 31, 2000. See also the 

transitional rules reproduced in the History to 248(1)common-law partner’. 


All that portion of subsec. 70(9) following para. (a) substituted by 1994, c. 21, subsec. 
33(8), applicable to dispositions and acquisitions occurring after 1992. That portion of 
the subsec, formerly read: 


(b) the taxpayer shall be deemed to have disposed of the property immedi- 
ately before the taxpayer’s death and to have received proceeds of disposi- 
tion therefor equal to, 


(i) where the property was depreciable property of the taxpayer of a pre- 
scribed class, that proportion of the undepreciated capital cost to the tax- 
payer immediately before the taxpayer’s death of all of the depreciable 
property of the taxpayer of that class that the fair market value at that 
time of the property was of the fair market value at that time of all of the 
depreciable property of the taxpayer of that class, and 


(ii) where the property was land, its adjusted cost base to the taxpayer 
immediately before the taxpayer’s death, 


and the child shall be deemed to have acquired the property for an amount 
equal to those proceeds, and 


(c) where the property was depreciable property of the taxpayer of a pre- 
scribed class, paragraph (5)(c) applies as if the references therein to “para- 
graph (a)” and to “paragraph (b)” were read as references to “paragraph 
(9)(b)”, 
except that, where the legal representative of the taxpayer has so elected in the 
taxpayer’s return of income under this Part for the year in which the taxpayer 
died, paragraph (b) shall be read as follows: 
“(b) the taxpayer shall be deemed to have disposed of the property imme- 
diately before the taxpayer’s death and to have received proceeds of dispo- 
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sition therefor equal to such amount as the legal representative has elected, 
not greater than the greater of or less than the lesser of 


(i) where the property was depreciable property of a prescribed class, 


(A) the fair market value of the property immediately before the 
death of the taxpayer, and 


(B) that portion of the undepreciated capital cost to the taxpayer 
immediately before the taxpayer’s death of all the depreciable 
property of that class of the taxpayer that the fair market value at 
that time of the property disposed of was of the fair market value 
at that time of all of the depreciable property of that class of the 
taxpayer, and 

(ii) where the property was land not described in subparagraph (1), 


(A) the fair market value of the land immediately before the tax- 
payer’s death, and 

(B) the adjusted cost base to the taxpayer of the land immediately 
before the taxpayer’s death, 


and the child shall be deemed to have acquired the property for an amount 
equal to those proceeds, except that for the purposes of this paragraph, 
where the elected amount exceeds the greater of the amounts determined 
under subparagraphs (i) and (ii), it shall be deemed to be equal to the 
greater thereof, and where the elected amount is less than the lesser of the 
amounts determined under those subparagraphs, it shall be deemed to be 
equal to the lesser thereof; and” 


All that portion of subsec. 70(9) preceding para. (b) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 28(11), applicable with respect to dispositions occurring after 
1992. That portion formerly read: 


(9) Transfer of farm property to child — Where any land in Canada or depre- 
ciable property in Canada of a prescribed class of a taxpayer to which paragraphs 
(5)(a) and (c) or (5)(b) and (d), as the case may be, would otherwise apply was, 
immediately before the taxpayer’s death, used by the taxpayer, the taxpayer’s 
spouse or any of the taxpayer’s children in the business of farming and the pro- 
perty has, on or after the death of the taxpayer and as a consequence thereof, 
been transferred or distributed to a child of the taxpayer who was resident in 
Canada immediately, before the death of the taxpayer and it can be shown, within 
the period ending 36 months after the death of the taxpayer or, where written 
application therefor has been made to the Minister by the taxpayer’s legal repre- 
sentative within that period, within such longer period as the Minister considers 
reasonable in the circumstances, that the property has become vested indefeasi- 
bly in the child, the following rules apply: 
(a) paragraphs (5)(a) to (d) are not applicable to the property; 
Para. 70(9)(c) amended by 1994, c/ 7, Sch. VIII (1993, c. 24), subsec. 28(12), applica- 
ble with respect to dispositions occurring after 1992. That para. formerly read: 
(c) where the property was depreciable property of the taxpayer of a prescribed 
class, paragraph (5)(e) is applicable as if the reference therein to “paragraph (b)” 
and to “paragraph (d)” were read as references to “paragraph (9)(b)”, 
Selected Cases [subsec. 70(9)]: Boger Estate v. MNR, [1991] 2 CTG@, 168 
(FCTD); aff’d [1993] 2 C.T.C. 81 (FCA) (Bequeathed property unaffected by Family 
Relief Act order vested indefeasibly; rollover allowed). 
Regulations: No prescribed forest management plans yet. The February 2002 techni- 
cal notes state: “The 2001 Budget announced the Government’s intention to develop 
specific criteria for prescribed forest management plans in consultation with interested 
parties. In respect of transfers of property before the announcement of these criteria, it 
is proposed that the regulations will reflect that a prescribed forest management plan is 
a plan of the deceased taxpayer in respect of the woodlot that provides for the neces- 
sary attention to the woodlot’s growth, health, quality and composition” (see IT-373R2 
para. 14). 
1.T. Application Rules: 26(18) (farmland owned since before 1972). 
Interpretation Bulletins: IT-349R3: Intergenerational transfers of farm property on 
death: IT-373R2: Woodlots; IT-382: Debts bequeathed or forgiven on death (archived); 
IT-449R: Meaning of “vested indefeasibly” (archived). 


Information Circulars: 92-1: Guidelines for accepting late, amended or revoked 
elections. 


Forms: T4060: Farming income and NISA [guide]. 


(9.1) Transfer of farm [or fishing] property from trust to 
settlor’s children — Where any property in Canada of a taxpayer 
that is land or depreciable property of a prescribed class has been 
transferred or distributed to a trust described in subsection (6) or 
subsection 73(1) (as that subsection applied to transfers before 
2000) or a trust to which subparagraph 73(1.01)(c)(i) applies and 
the property or a replacement property for that property in respect 
of which the trust has made an election under subsection 13(4) or 
44(1) was, immediately before the death of the taxpayer’s spouse or 
common-law partner who was a beneficiary under the trust, used in 
the business of farming and has, on the death of the spouse or com- 
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mon-law partner and as a consequence of the death, been trans- 
ferred or distributed to and vested indefeasibly in an individual who 
was a child of the taxpayer and who was resident in Canada imme- 
diately before the death of the spouse or common-law partner, the 
following rules apply: 


(a) subsections 104(4) and (5) do not apply to the trust in respect 
of the property, 


(b) the trust shall be deemed to have, immediately before the 
spouse’s or common-law partner’s death, disposed of the pro- 
perty and received proceeds of disposition therefor equal to 


(i) where the property was depreciable property of a pre- 
scribed class, the lesser of the capital cost and the cost 
amount to the trust of the property immediately before: the 
death, and 


(ii) where the property is land (other than land to which sub- 
paragraph (i) applies), its adjusted cost base to the trust im- 
mediately before the death, 


and the child shall be deemed to have acquired the property at 
the time of the death at a cost equal to those proceeds, 


(c) where any depreciable property of a prescribed class that is 
deemed by paragraph (b) to have been disposed of by the trust 1s 
acquired by a child of the taxpayer as a consequence of the 
spouse’s or common-law partner’s death (other than where the 
trust’s proceeds of disposition of the property under paragraph 
(b) are redetermined under subsection 13(21.1)) and the amount 
that was the capital cost to the trust of the property exceeds the 
amount determined under paragraph (b) to be the cost to the 
child of the property, for the purposes of sections 13 and 20 and 
any regulations made for the purpose of paragraph 20(1)(a), 


(i) its capital cost to the child shall be deemed to be the | 


amount that was its capital cost to the trust, and 


(ii) the excess shall be deemed to have been allowed to the | 


child in respect of the property under regulations made for 
the purpose of paragraph 20(1)(a) in computing income for 
taxation years that ended before the child acquired the pro- 
perty, and 


(d) where the property of the trust that is deemed by paragraph 

(b) to have been disposed of is acquired by a child of the tax- 

payer as a consequence of the spouse’s or common-law part- 

ner’s death and the trust’s proceeds of disposition of the pro- 

perty under paragraph (b) are redetermined under subsection 
13(21.1), notwithstanding paragraph (b), 


(i) where the property was depreciable property of a pre- 
scribed class and the amount that was its capital cost to the 
trust exceeds the amount so redetermined under subsection 
13(21.1), for the purposes of sections 13 and 20 and any reg- 
ulations made for the purpose of paragraph 20(1)(a), 


(A) its capital cost to the child shall be deemed to be the 
amount that was its capital cost to the trust, and 


(B) the excess shall be deemed to have been allowed to 
the child in respect of the property under regulations 
made for the purpose of paragraph 20(1)(a) in computing . 
income for taxation years that ended before the child ac- 
quired the property, and 


(ii) where the property is land (other than land to which sub- 
paragraph (i) applies), its cost to the child shall be deemed to 
be the amount that was the trust’s proceeds of disposition as 
redetermined under subsection 13(21.1), | 


except that, where the trust so elects in its return of income under 
this Part for its taxation year in which the spouse or common-law 
partner died, paragraph (b) shall be read as follows: 


“(b) the trust shall be deemed to have, immediately before the © 
spouse’s or common-law partner’s death, disposed of the pro- 
perty and received proceeds of disposition therefor equal to 
such amount as the trust elects in its return of income under 
this Part for the year in which the spouse or common-law part- 
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ner died, not greater than the greater of nor less than the lesser 
of 


(i) where the property was depreciable property of a pre- 
scribed class, 


(A) its fair market value immediately before the death, 
and 


(B) the lesser of the capital cost and the cost amount to 
the trust of the property immediately before the death, 
and 


(ii) where the property is land (other than land to which 
subparagraph (i) applies), 


(A) its fair market value immediately before the death, 
and 


(B) its adjusted cost base to the trust immediately before 
the death, 


and the child shall be deemed to have acquired the property at 
the time of the death at a cost equal to those proceeds, except 
that for the purpose of this paragraph, where the elected 
amount exceeds the greater of the amounts determined under 
clauses (i)(A) and (B) or (ii)(A) and (B), as the case may be, it 
shall be deemed to be equal to the greater thereof, and where 
the elected amount is less than the lesser of the amounts deter- 
mined under clauses (i)(A) and (B) or (1i)(A) and (B), as the 
case may be, it shall be deemed to be equal to the lesser 
thereof,”. 


Proposed Amendment — Transfer of fi 
ederal budget, Notice of Ways and ‘Means Moti: 
nformation, May 2, 2006: See after 73(3). 


Related Provisions: 70(9.6) — Transfer to parent; 70(10) — Definitions; 70(12) — 
Capital cost of certain depreciable property; 70(13) — Order of disposal of depreciable 
droperty; 73(4) — Inter vivos transfer of family farm corporations and partnerships; 
220(3.2), Reg. 600(b) — Late filing or revocation of election: 248(8) — Occurrences 
‘1s a consequence of death; 248(9.2) — Meaning of “vested indefeasibly”. 


distory: The opening words of subsec. 70(9.1) amended by 2001, c. 17, subsec. 52(6), 
ipplicable to transfers and distributions from trusts that occur after 1999. Where a par- 
icular transfer or distribution to a trust referred to in amended subsec. 70(9.1) occurred 
yefore 2001, in applying that subsec. to a transfer or distribution from the trust that 
ccurs after 1997, it shall be read without reference to the words “or common-law 
vartner” and to the Modernization of Benefits and Obligations Act, 2000, c. 12, unless 


(a) the particular transfer or distribution occurred after 1997; 
(b) the death referred to in that subsec. occurs after 1997; and 
(c) either 


(i) at the time of the particular transfer or distribution referred to in para. (a), 
the taxpayer was a spouse of the individual whose death is referred to in para. 
(b), or 


(ii) because of an election under s. 144 of 2000, c. 12, sections 130 to 142 of 
that Act applied, at the time of the particular transfer or distribution referred to 
| in para. (a), to the taxpayer and the individual whose death is referred to in 
j para. (b). 


the opening words formerly read: 


(9.1) Transfer of farm property from spouse’s [or common-law partner's] 
trust to settlor’s children — Where any property in Canada of a taxpayer that is 
. land or depreciable property of a prescribed class has been transferred or distrib- 
) uted to a trust described in subsection (6) or subsection 73(1) and the property or 
a replacement property therefor in respect of which the trust has made an elec- 
tion under subsection 13(4) or 44(1) was, immediately before the death of the 
taxpayer’s spouse or common-law partner who was a beneficiary under the trust, 
| used in the business of farming and has, on the death of the spouse or common- 
| law partner and as a consequence thereof, been transferred or distributed to and 
become vested indefeasibly in a child of the taxpayer who was resident in Can- 
ada immediately before the death of the spouse or common-law partner, the fol- 
lowing rules apply: 


_bsec. 70(9.1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse 
common-law partner”, and by Sch. 2, s. 7 to replace “‘spouse’s”with “‘spouse’s or 

}mmon-law partner’s”, applicable to 2001 ef seq., in force July 31, 2000. See also the 

‘nsitional rules reproduced in the History to 248(1)common-law partner”. 


Nn 
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All that portion of subsec. 70(9.1) following para. (a) substituted by 1994, c, 21, sub- 
sec. 33(9), applicable to dispositions and acquisitions occurring after 1992. That por- 
tion of the subsec. formerly read: 


‘(b) the trust shall be deemed to have disposed of the property immediately 
before the death of the taxpayer’s spouse and to have received proceeds of 
disposition therefor equal to, 


(i) where the property was depreciable property of the trust of a pre- 
scribed class, that proportion of the undepreciated capital cost to the 
trust immediately before the death of the spouse of all of the depreciable 
property of the trust of that class that the fair market value at that time of 
the property was of the fair market value at that time of all of the depre- 
ciable property of the trust of that class, and 


(ii) where the property was land, its adjusted cost base to the trust imme- 
diately before the death of the spouse, 


and the child shall be deemed to have acquired the property for an amount 
equal to those proceeds, and 


(c) where any depreciable property of the trust of a prescribed class that is 
deemed by paragraph (b) to have been disposed of by the trust has been 
acquired by a child of the taxpayer by virtue of the death of the taxpayer’s 
spouse and the amount that was the capital cost to the trust of that property 
exceeds the amount determined under paragraph (b) to be the cost to the 
child of that property, for the purposes of sections 13 and 20 and any regula- 
tions made under paragraph 20(1)(a), 
(i) the capital cost to the child of the property shall be deemed to be the 
amount that was the capital cost to the trust of the property, and 
(ii) the excess shall be deemed to have been allowed to the child in re- 
spect of the property under regulations made under paragraph 20(1)(a) 
in computing income for taxation years before the acquisition by the 
child of the property, 
except that, where the trust has so elected in its return of income under this Part 
for its taxation year in which the taxpayer’s spouse died, paragraph (b) shall be 
read as follows: 
“(b) the trust shall be deemed to have disposed of the property immedi- 
ately before the death of the taxpayer’s spouse and to have received pro- 
ceeds of disposition therefor equal to such amount as the trust has elected, 
not greater than the greater of or less than the lesser of 
(i) where the property was depreciable property of a prescribed class, 


(A) the fair market value of the property immediately before the 
death of the spouse, and 


(B) that proportion of the undepreciated capital cost to the trust 
immediately before the death of the spouse of all the depreciable 
property of that class of the trust that the fair market value at that 
time of the property disposed of was of the fair market value at 
that time of all the depreciable property of that class of the trust, 
and 
(it) where the property was land not described in subparagraph (i), 

(A) the fair market value of the land immediately before the death 
of the spouse, and 


(B) the adjusted cost base to the trust of the land immediately 
before the death of the spouse, 


and the child shall be deemed to have acquired the property for an amount 
equal to those proceeds, except that for the purposes of this paragraph, 
where the elected amount exceeds the greater of the amounts determined 
under subparagraphs (i) and (ii), it shall be deemed to be equal to the 
greater thereof, and where the elected amount is less than the lesser of the 
amounts determined under those subparagraphs, it shall be deemed to be 
equal to the lesser thereof; and”. 


Para. 70(9.1)(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 28(13), appli- 
cable after December 20, 1991. That para. formerly read: 

(a) subsections 104(4) and (5S) are not applicable to the property; 
Interpretation Bulletins: IT-349R3: Intergenerational transfers of farm property; IT- 
373R2: Woodlots; IT-449R: Meaning of “vested indefeasibly” (archived). 
Information Circulars: 92-1: Guidelines for accepting late, amended or revoked 
elections. 

Forms: T4060: Farming income and NISA [guide]. 


(9.2) Transfer of family farm [or fishing] corporations and 
partnerships — Where at any time property of a taxpayer that 
was, immediately before the taxpayer’s death, a share of the capital 
stock of a family farm corporation of the taxpayer or an interest in a 
family farm partnership of the taxpayer to which subsection (5) 
would otherwise apply is, as a consequence of the death, transferred 
or distributed to a child of the taxpayer who was resident in Canada 
immediately before the death and it can be shown, within the period 
ending 36 months after the death or, where written application 
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therefor has been made to the Minister by the taxpayer’s legal rep- 
resentative within that period, within such longer period as the Min- 
ister considers reasonable in the circumstances, that the property 
has vested indefeasibly in the child, 


(a) subsection (5) does not apply in respect of the property, and 


(b) where the property is a share of the capital stock of a family 
farm corporation, the taxpayer shall be deemed to have, immedi- 
ately before the taxpayer’s death, disposed of the property and 
received proceeds of disposition therefor equal to its adjusted 
cost base to the taxpayer immediately before the death, and the 
child shall be deemed to have acquired the property at the time 
of the death at a cost equal to those proceeds, and 


(c) where the property is an interest in a family farm partnership 
(other than an interest in a partnership to which subsection 
100(3) applies), 


(i) the taxpayer shall, except for the purpose of paragraph 
98(5)(g), be deemed not to have disposed of the property as a 
consequence of the taxpayer’s death, 


(ii) the child shall be deemed to have acquired the property at 
the time of the death at a cost equal to the cost to the tax- 
payer of the interest, and 


(iii) each amount added or deducted in computing the ad- 
justed cost base to the taxpayer of the property shall be 
deemed to be required by subsection 53(1) or (2) to be added 
or deducted, as the case may be, in computing its adjusted 
cost base to the child, 


except that, where the taxpayer’s legal representative so elects in 
the taxpayer’s return of income under this Part for the year in which 
the taxpayer died, paragraph (c) does not apply and paragraph (b) 
shall be read as follows: 


“(b) the taxpayer shall be deemed to have, immediately before 
the taxpayer’s death, disposed of the property and received 
proceeds of disposition therefor equal to such amount as the 
legal representative elects in the taxpayer’s return of income 
under this Part for the year in which the taxpayer died, not 
greater than the greater of nor less than the lesser of 


(i) its fair market value immediately before the death, and 


(ii) its adjusted cost base to the taxpayer immediately 
before the death, 


and the child shall be deemed to have acquired the property at 
the time of the death at a cost equal to those proceeds, except 
that for the purpose of this. paragraph, where the elected 
amount exceeds the greater of the amounts determined under 
subparagraphs (i) and (ii), it shall be deemed to be equal to the 
greater thereof, and where the elected amount is less than the 
lesser of the amounts determined under subparagraphs (i) and 
(ii), it shall be deemed to be equal to the lesser thereof, and,”. 


Proposed Amendment — Transfer of family fishing 
ge corporations and partnerships 
Federal budget, Notice of Ways and Means Motion and Supplementary 

Information, May 2, 2006: See after 73(3). ee 


Related Provisions: 40(3.18)(b) — Grandfathering of partnership interest trans- 
ferred under 70(9.2)(c); 44.1(4) — Treatment of small business investment rollover on 
death; 70(9.6) — Transfer to parent; 70(10) — Definitions; 220(3.2), Reg. 600(b) — 
Late filing or revocation of election; 248(8) — Occurrences as a consequence of death; 
248(9.2) — Meaning of “vested indefeasibly”. 


History: All that portion of subsec. 70(9.2) following para. (a) substituted by 1994, c. 
21, subsec. 33(10), applicable to dispositions ‘and acquisitions occurring after 1992. 
That portion of the subsec. formerly read: 


(b) where the property is a share of the capital stock of a family farm corpo- 
ration, the taxpayer shall be deemed to have disposed of the property imme- 
diately before the taxpayer’s death and to have received proceeds of disposi- 
tion therefor equal to its adjusted cost base to the taxpayer immediately 
before the death: and the child shall be deemed to have acquired the property 
for an amount equal to the proceeds, and 
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(c) where the property isan interest in a family farm partnership (other than 
an interest in a partnership to which subsection 100(3) applies), 


(i) the taxpayer shall, except for the purposes of paragraph 98(5)(g), be 
deemed not to have disposed of the property as a consequence of the 
taxpayer’s death, 


(ii) the child shall be deemed to have acquired the property for an 
amount equal to the cost thereof to the taxpayer, and 


(iii) each amount added or deducted in computing the adjusted cost base 
to the taxpayer of the property shall be deemed to be required by subsec- 
tion 53(1) or (2) to be added or deducted, as the case may be, in comput- 
ing the adjusted cost base to the child of the property, 


except that, where the legal representative of the taxpayer so.elects in the tax- 
payer’s return of income under this Part for the year in which the taxpayer died, 
paragraph (c) does not apply and paragraph (b) shall be read as follows: 


“(b) the taxpayer shall be deemed to have disposed of the property imme- 
diately before the taxpayer’s death and to have received proceeds of dispo- 
sition therefor equal to such amount as the legal representative elects, not 
greater than the greater of or less than the lesser of 


(i) the fair market value of the property immediately before the death, 
and 

(ii) the adjusted cost base to the taxpayer of the property immediately 
before the death, 


and the child shall be deemed to have acquired the property for an amount 
equal to those proceeds, except that for the purposes of this paragraph, 
where the elected amount exceeds the greater of the amounts determined 
under subparagraphs (i) and (ii), it shall be deemed to be equal to the 
greater thereof, and where the elected amount is less than the lesser of the 
amounts determined under those subparagraphs, it shall be deemed to be 
equal to the lesser thereof,”. 


That portion of subsec. 70(9.2) preceding para. (b) amended by 1994, c. 7, Sch. VU 
(1993, c. 24), subsec. 28(14), applicable to dispositions occurring after 1992. That por- 
tion formerly read: 


(9.2) Transfer of family farm-corporations and partnerships — Where at any . 
particular time after April 10, 1978 property of a taxpayer that was, immediately — 
before the taxpayer’s death, a share of the capital stock of a family farm corpora- 
tion of the taxpayer or an interest in a family farm partnership of the taxpayer to 
which paragraphs (5)(a) and (c) would otherwise apply has, on or after the death © 
of the taxpayer and as a consequence thereof, been transferred or distributed to a 
child of the taxpayer who was resident in Canada immediately before the death 
of the taxpayer and it can be shown, within the period ending 36 months after the 
death of the taxpayer or, where written application therefor has been made to the 
Minister by the taxpayer’s legal representative within that period, within such 
longer period as the Minister considers reasonable in the circumstances, that the 
property has become yested indefeasibly in the child, the following rules apply: 


(a) paragraphs (5)(a) and (c) are not applicable to the property; 


All that portion of subsec. 70(9.2) following para. (a) substituted by 1994, c. 7, Sch. Il 
(1991, c. 49), subsec. 48(5), applicable to transfers, distributions and acquisitions oc- 
curring after January 15, 1987. That portion formerly read: 


(b) the taxpayer shall be deemed to have disposed of the property immedi- 
ately before the taxpayer’s death and to have received proceeds of disposi- 
tion therefor equal to its adjusted cost base to the taxpayer immediately 
before the taxpayer's death and the child shall be deemed to have acquired 
the property for an amount equal to those proceeds 


except that, where the legal representative of the taxpayer has so elected in the 
taxpayer’s return of income under this Part for the year in which the taxpayer 
died, paragraph (b) shall be read as follows: 


“(b) the taxpayer shall be deemed to have disposed of the property imme- 
diately before the taxpayer’s death and to have received proceeds of dispo- 
sition therefor equal to such amount as the legal representative has elected, 
not greater than the greater of or less than the lesser of 


(i) the fair market value of the property immediately before the tax- 
payer’s death, and 


(ii) the adjusted cost base to the taxpayer of the property immediately 
before the taxpayer’s death, 


and the child shall be deemed to have acquired the property for an amount 
equal to those proceeds, except that for the purposes of this paragraph, 
where the elected amount exceeds the greater of the amounts determined 
under subparagraphs (i) and (ii), it shall be deemed to, be equal to the 
greater thereof, and where the elected amount is less than the lesser of the 
amounts determined under those subparagraphs, it shall be deemed to, be 
equal to the lesser thereof.” 


Interpretation Bulletins: IT-349R3: Intergenerational transfers of farm property, on 
death; IT-373R2: Woodlots; IT-449R: Meaning of “vested indefeasibly” (archived). 


Forms: T4060: Farming income and‘NISA [guide]. 
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(9.3) Transfer of family farm [or fishing] corporation or 
partnership from trust to children of settlor — Where pro- 
perty of a taxpayer has been transferred or distributed to a trust de- 
scribed in subsection (6) or 73(1) (as that subsection applied to 
transfers before 2000) or a trust to which subparagraph 
73(1.01)(c)(i) applies and the property was, 


(a) immediately before the transfer or distribution, a share of the 
capital stock of a family farm corporation of the taxpayer or an 
interest in a family farm partnership of the taxpayer, and 


(b) immediately before the death of the taxpayer’s spouse or 
common-law partner who was a beneficiary under the trust, 


(i) a share in the capital stock of a Canadian corporation that 
would be a share in the capital stock of a family farm corpo- 
ration if paragraph (a) of the definition “share of the capital 
stock of a family farm corporation” in subsection (10) were 
read without the words “in which the person or a spouse, 
common-law partner, child or parent of the person was ac- 
tively engaged on a regular and continuous basis (or, in the 
case of property used in the operation of a woodlot, was en- 
gaged to the extent required by a ‘prescribed forest manage- 
ment plan in respect of that woodlot)”, or 


(ii) an interest in a partnership that carried on the business of 
farming in Canada in which it used all or substantially all of 
its property, 


and has, at any time after April 10, 1978, on the death of the spouse 
or common-law partner and as a consequence thereof, been trans- 
ferred or distributed to and become vested indefeasibly in a child of 
the taxpayer who was resident in Canada immediately before the 
death of the spouse or common-law partner, the following rules 
apply: 
(c) subsection 104(4) does not apply to the trust in respect of the 
property, 
(d) where the property is a share of the capital stock of a family 
farm corporation, the: trust shall be deemed to have disposed of 
the share immediately before the death of the spouse or com- 
mon-law partner and to have received proceeds of disposition 
therefor equal to its adjusted cost base to the trust immediately 
before the death of the spouse or common-law partner, and the 
child shall be deemed to have acquired the property for an 
amount equal to those proceeds, and 


(e) where the property is an interest in a family farm partnership 
(other than an interest in a partnership to which subsection 
100(3) applies), 


(i) the trust shall, except for the purposes of paragraph 
98(5)(g), be deemed not to have disposed of the property as a 
consequence of the death of the spouse or common-law 
partner, 


(ii) the child shall be deemed to have acquired the property 
for an amount equal to the cost thereof to the trust, and 


(ili) each amount added or deducted in computing the ad- 
justed cost base to the trust of the property shall be deemed 
to be required by subsection 53(1) or (2) to be added or de- 
ducted, as the case may be, in computing the adjusted cost 
base to the child of the property, 


except that, where the trust so elects in its return of income under 
this Part for its taxation year in which the spouse or common-law 
partner died, paragraph (e) shall not apply and paragraph (d) shall 
be read as follows: 


“(d) the trust shall be deemed to have disposed of the property 
immediately before the death of the spouse or common-law 
partner and to have received proceeds of disposition therefor 
equal to such amount as the trust elects, not greater than the 
greater of or less than the lesser of 


(i) the fair market value of the property immediately before 
the death of the spouse or common-law partner, and 
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(ii) the adjusted cost base to the trust of the property imme- 
diately before the death of the spouse or common-law 
partner, 


and the child shall be deemed to have acquired the property for 
an amount equal to those proceeds, except that for the pur- 
poses of this paragraph, where the elected amount exceeds the 
greater of the amounts determined under subparagraphs (i) and 
(ii), it shall be deemed to be equal to the greater thereof, and 
where the elected amount is less than the lesser of the amounts 
determined under those subparagraphs, it shall be deemed to 
be equal to the lesser thereof,” 

Proposed Amendment — Transfer of family fishing 
— corporation or partnership sits 
Federal budget, Notice of Ways and Means Motion and Supplementary 
Information, May 2, 2006: See after 733). 
Related Provisions: 40(3.18)(c) — Grandfathering of partnership interest trans- 
ferred under 70(9.3)(e); 70(9.6) — Transfer to parent; 70(10) — Definitions; 220(3.2), 
Reg. 600(b) — Late filing or revocation of election; 248(8) — Occurrences as a conse- 
quence of death; 248(9.2) — Meaning of “vested indefeasibly”. 

History: Subpara. 70(9.3)(b)(i) amended by 2002, c. 9, subsec. 27(2), applicable to 
transfers and distributions of property that occur after December 10, 2001. The sub- 
para. formerly read: 


(i) a share in the capital stock of a Canadian corporation that would be a share in 
the capital stock of a family farm corporation if paragraph (a) of the definition 
“share of the capital stock of a family farm corporation” in subsection (10) were 
read without the words “in which the person or a spouse, common-law partner, 
child or parent of the person was actively engaged on a regular and continuous 
basis”, or 


The opening words of subsec. 70(9.3) amended by 2001, c. 17, subsec. 52(7), applica- 
ble to transfers and distributions from trusts that occur after 1999. Where a particular 
transfer or distribution to a trust referred to in amended subsec. 70(9. 1) occurred before 
2001, in applying that subsec. to a transfer or distribution from the trust that occurs 
after 1997, it shall be read without reference to the words “or common-law partner” 
and to the Modernization of Benefits and Obligations Act, 2000, c. 12, unless 


(a) the particular transfer or distribution occurred after 1997; 
(b) the death referred to in that subsec. occurs after 1997: and 
(c) either 


(i) at the time of the particular transfer or distribution referred to in para. (a), 
the taxpayer was a spouse of the individual whose death is referred to in para. 
(b), or 


(ii) because of an election under s. 144 of 2000, c. 12, sections 130 to 142 of 
that Act applied, at the time of the particular transfer or distribution referred to 
in para. (a), to the taxpayer and the individual whose death is referred to in 
para. (b). 


The opening words formerly read: 


(9.3) Transfer of family farm corporation or partnership from spouse’s [or 
common-law partner's] trust to children of settlor— Where property of a 
taxpayer has been transferred or distributed to a trust described in subsection (6) 
or 73(1) and the property was, 


Subsec. 70(9.3) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse 
or common-law partner’, and by Sch; 2, s. 8 to replace “spouse,”’with “spouse, com- 
mon-law partner,”, applicable to 2001 et seg., in force July 31, 2000. See also the tran- 
sitional rules reproduced in the History to 248(1)“common-law partner”. 


Subpara. 70(9.3)(b)(i) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 28(15), 
applicable to 1992 er seg. That subpara. formerly read: 


(i) a share in the capital stock of a Canadian corporation that would be a share in 
the capital stock of a family farm corporation if paragraph (a) of the definition 
“share of the capital stock of a family farm corporation” in subsection (10) were 
read without the words “and in which that person or that person’s spouse or child 
was actively engaged” and subparagraph (b)(ii) of that definition were read with- 
out the words “in which that person or that person’s spouse or child was actively 
engaged”, or 

Para. 70(9.3)(c) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 28(16), appli- 

cable after December 20, 1991. That para. formerly read: 


(c) subsection 104(4) is not applicable to the property; 


All that portion of subsec. 70(9.3) following para. (c) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 48(6), applicable to transfers, distributions and acquisitions oc- 
curring after January 15, 1987. That portion formerly read: 


(d) the trust shall be deemed to have disposed of the property immediately 
before the death of the taxpayer’s spouse and to have received proceeds of 
disposition therefor equal to its adjusted cost base to the trust immediately 
before the death of that spouse, and the child shall be deemed to have ac- 
quired the property for an amount equal to those proceeds, 
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except that, where the trust has so elected in its return of income under this Part 
for its taxation year in which the taxpayer’s spouse died, paragraph (d) shall be 
read as follows: 
“(d) the trust shall be deemed to have disposed of the property immedi- 
ately before the death of the taxpayer’s spouse and to have received pro- 
ceeds of disposition therefor equal to such amount as the trust has elected, 
not greater than the greater of or less than the lesser of 


(i) the fair market value of the property immediately before the death 
of the spouse, and 

(ii) the adjusted cost base to the trust of the property immediately 
before the death of the spouse, 


and the child shall be deemed to have acquired the property for an amount 
equal to those proceeds, except that for the purposes of this paragraph, 
where the elected amount exceeds the greater of the amounts determined 
under subparagraphs (i) and (ii), it shall be deemed to be equal to the 
greater thereof, and where the elected amount is less than the lesser of the 
amounts determined under those subparagraphs, it shall be deemed to be 
equal to the lesser thereof.” 
Regulations: See under 70(9) re prescribed forest management plans. 
interpretation Bulletins: IT-349R3: Intergenerational transfers of farm property on 
death: IT-373R2: Woodlots: IT-449R: Meaning of “vested indefeasibly” (archived). 
Information Circulars: 92-1: Guidelines for accepting late, amended or revoked 
elections. 


(9.4), (9.5) [Repealed under former Act] 


(9.6) Transfer to parent — Where 


(a) any property has been acquired by a taxpayer in circum- 
stances where any of subsections (9), (9.1), (9.2), (9.3) and 73(3) 
and (4) applied, 

(b) as a consequence of the death of the taxpayer after 1983 the 
property has been transferred or distributed to a parent of the 
taxpayer, and 


(c) the taxpayer’s legal representative has so elected in the tax- 
payer’s return of income under this Part for the year in which the 
taxpayer died, 
subsection (9) or (9.2), as the case may be, shall apply in respect of 
the transfer or distribution as if the references therein to “child” 
were read as references to “parent”. 


Related Provisions: 248(8) — Occurrences as a consequence of death. 
Interpretation Bulletins: IT-268R4: Inter vivos transfer of farm property to child. 


(9.7) [Repealed under former Act] 


(9.8) Leased farm [or fishing] property — For the purposes of 
subsections (9) and 14(1), paragraph 20(1)(b), subsection 73(3) and 
paragraph (d) of the definition “qualified farm property” in subsec- 
tion 110.6(1), where at any time any property of the taxpayer was 
used by 


(a) a corporation a share of the capital stock of which is a share 
of the capital stock of a family farm corporation of the taxpayer, 
the taxpayer’s spouse or common-law partner or any of the tax- 
payer’s children, or 


(b) a partnership an interest in which is an interest in a family 
farm partnership of the taxpayer, the taxpayer’s spouse or com- 
mon-law partner or any of the taxpayer’s children 


in the course of carrying on the business of farming in Canada, the 
property shall be deemed to have been used at that time by the tax- 
payer in the business of farming. 


Proposed Amendment — Leased fishing property 


Federal budget, Notice of Ways and Means Motion and Supplementary 
Information, May 2, 2006: Sce after 73(3). 


History: Subsec. 70(9.8) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or commof-law partner”, applicable to 2001 ef seg., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


That portion of subsec. 70(9.8) preceding para. (a) substituted by 1994, c. 7, Sch. Il 
(1991, c. 49), subsec. 48(7), applicable to 1986 et seg. That portion formerly read: 


(9.8) Leased farm property — For the purposes of subsections (9) and 73(3), 
where at any time any property of a taxpayer was used by 


interpretation Bulletins: IT-268R4: Inter vivos transfer of farm property to child. 


Part I, Division B 


(10) Definitions — In this section, 


Related Provisions: 40(8), 44(8), 73(6) — Definitions in 70(10) apply to ss. 40, 44 
and 73. 


“child” of a taxpayer includes 
(a) a child of the taxpayer’s child, 
(b) a child of the taxpayer’s child’s child, and 


(c) a person who, at any time before the person attained the age 
of 19 years, was wholly dependent on the taxpayer for support 
and of whom the taxpayer had, at that time, in law or in fact, the 
custody and control; 
Related Provisions: 84.1(2.2)(a)(i), 212.1(3)(b)(i) — Extended meaning of “child” 
applies for dividend stripping rules; 110.6(1)‘child’” — Extended meaning applies for 
capital gains exemption; 148(9)“child” — Extended meaning applies for life insurance 
policy rules; 252(1) — Additional extended meaning of “child”. 


Interpretation Bulletins: IT-489R: Non-arm’s length sale of shares to a corporation. 


“interest in a family farm partnership” of a person at a particular 
time means an interest owned by the person at that time in a part- 
nership where, at that time, all or substantially all of the fair market 
value of the property of the partnership was attributable to 


(a) property that has been used by 
(i) the partnership, 
(ii) the person, 


(iii) a spouse, common-law partner, child or parent of the 
person, or 


(iv) a corporation a share of the capital stock of which was a 
share of the capital stock of a family farm corporation of the 
person or of a spouse, common-law partner, child or parent 
of the person, 


principally in the course of carrying on a farming business in 
Canada in which the person or a spouse, common-law partner, 
child or parent of the person was actively engaged on a regular 
and continuous basis (or, in the case of property used in the op- 
eration of a woodlot, was engaged to the extent required by a 
prescribed forest management plan in respect of that woodlot), 


(b) shares of the capital stock or indebtedness of one or more 
corporations all or substantially all of the fair market value of 
the property of which was attributable to property described in 
paragraph (c), or 
(c) properties described in paragraph (a) or (b); 
History: The closing words of para. (a) of the definition “interest in a family farm 
partnership” in subsec. 70(10) amended by 2002, c. 9, subsec. 27(3), applicable to 


transfers of property that occur after December 10, 2001. The closing words formerly 
read: 


principally in the course of carrying on the business of farming in Canada in 
which the person or a spouse, common-law partner, child or parent of the person 
was actively engaged on a regular and continuous basis, 

The definition “interest in a family farm partnership” in subsec. 70(10) amended by 

2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner”, and 

by Sch. 2, s. 8 to replace “spouse,” with “spouse, common-law partner”, applicable to 

2001 et seq.. in force July 31, 2000. See also the transitional rules reproduced in the 

History to 248(1)“common-law partner”. 

The definition “interest in a family farm partnership” in subsec. 70(10) amended by 

1993, c. 24, subsec. 28(18), applicable to 1992 et seg. That definition formerly read: 
“interest in a family farm partnership” of a person at a particular time means an 
interest in a partnership that, at that time, carried on the business of farming in 
Canada in which it used all or substantially all of its property and in which that 
person or that person’s spouse or child was actively engaged; 

Regulations: See under 70(9) re prescribed forest management plans. 

1.T. Application Rules: 20(1.11), 26(20). 


Interpretation Bulletins; IT-236R4: Reserves — disposition of capital property — 
(archived); IT-349R3: Intergenerational transfers of farm property on death. 


Advance Tax Rulings: ATR-28: Redemption of capital stock of family farm corpo- 
ration; ATR-56: Purification of a family farm corporation. 


“share of the capital stock of a family farm corporation” of a 
person at a particular time means a share of the capital stock of a | 
corporation owned by the person at that time where, at that time, all | 
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or substantially all of the fair market value of the property owned 
by the corporation was attributable to 


(a) property that has been used by 


(1) the corporation or any other corporation, a share of the 
capital stock of which was a share of the capital stock of a 
family farm corporation of the person or of a spouse, com- 
mon-law partner, child or parent of the person, 


(1.1) a corporation controlled by a corporation referred to in 
subparagraph (i), 


(ii) the person, 


(iii) a spouse, common-law partner, child or parent of the 
person, or 


(iv) a partnership, an interest in which was an interest in a 
family farm partnership of the person or of a spouse, com- 
mon-law partner, child or parent of the person, 


principally in the course of carrying on a farming business in 
Canada in which the person or a spouse, common-law partner, 
child or parent of the person was actively engaged on a regular 
and continuous basis (or, in the case of property used in the op- 
eration of a woodlot, was engaged to the extent required by a 
prescribed forest management plan in respect of that woodlot), 


(b) shares of the capital stock or indebtedness of one or more 
corporations all or substantially all of the fair market value of 
the property of which was attributable to property described in 
paragraph (c), or 
(Cc) properties described in paragraph (a) or (b). 
Related Provisions: 70(12) — Value of NISA deemed nil: 256(6), (6.1) — Meaning 
of “controlled”. 


History: The closing words of para. (a) of the definition “share of the capital stock of a 


_ family farm corporation” in subsec. 70(10) amended by 2002, c. 9, subsec. 27(4), appli- 


cable to transfers of property that occur after December 10, 2001. The closing words 


_ formerly read: 


principally in the course of carrying on the business of farming in Canada in 
which the person or a spouse, common-law partner, child or parent of the person 
was actively engaged ona regular and continuous basis. 


The definition “share of the capital stock of a family farm corporation” in subsec. 
70(10) amended by 2000, c. 12, Sch. 2, s. 8 to replace “spouse,” with “spouse, com- 
mon-law partner.”, applicable to 2001 er seg., in force July 31, 2000. See also the tran- 
Sitional rules reproduced in the History to 248(1)“common-law partner”. 


Subpara. (a)(i.1) added to the definition “share of the capital stock of a family farm 
corporation” in subsec. 70(10) by 1998, c. 19, subsec. 108(2), applicable to 1994 er seg. 


|The definition “share of the capital stock ...” in subsec. 70(10) amended by 1994, c. 7, 


Sch. VIII (1993, c. 24), subsec. 28(17), applicable to 1992 et seq. That definition for- 


»merly read: 


“share of the capital stock of a family farm corporation” of a person at a particu- 
lar time means 


(a) a share of the capital stock of a corporation that, at that time, carried on 
the business of farming in Canada in which it used all or substantially all of 
its property and in which that person or that person’s spouse or child was 
actively engaged, or 

(b) a share of the capital stock of a corporation all or substantially all of the 
property of which was, at that time. 


(i) shares of the capital stock of one or more corporations described in 
paragraph (a), or a bond, debenture, bill, note, mortgage or similar obli- 
gation issued by such a corporation, 
(ii) property used by the corporation in carrying on the business of farm- 
ing in Canada in which that person, or that person’s spouse or child was 
actively engaged, or 
(iii) any combination of properties described in subparagraphs (i) and 
(ii). 

Regulations: See under 70(9) re prescribed forest management plans. 

.T. Application Rules: 20(1.11), 26(20). 


Nterpretation Bulletins: IT-236R4: Reserves — disposition of capital property 
archived); IT-349R3: Intergenerational transfers of farm property on death. 
\dvance Tax Rulings: ATR-28: Redemption of capital stock of family farm corpo- 
ation; ATR-56: Purification of a family farm corporation. 


nterpretation Bulletins [subsec. 70(10)]: IT-268R4: /nrer vivos transfer of farm 
 TOperty to child. 


| 
| 


S. 70 


(11) Application of subsec. 138(12) — The definitions in sub- 
section 138(12) apply to this section. 


Origin of subsec. 70(11): R.S.C. 1985. c. | (Sth Supp.). 


(12) Value of NISA — For the purpose of the definition “share of 
the capital stock of a family farm corporation” in subsection (10), 
the fair market value of a net income stabilization account shall] be 
deemed to be nil. 


History: Subsec. 70(12) added by 1994, ¢. 7, Sch. VIII (1993, c. 24), subsec. 28(19), 
applicable to 1992 er seq. 


(13) Capital cost of certain depreciable property — For the 
purposes of this section and, where a provision of this section (other 
than this subsection) applies, for the purposes of sections 13 and 20 
(but not for the purposes of any regulation made for the purpose of 
paragraph 20(1)(a)), 
(a) the capital cost to a taxpayer of depreciable property of a 
prescribed class disposed of immediately before the taxpayer’s 
death, or 


(b) the capital cost to a trust, to which subsection (9.1) applies, 
of depreciable property of a prescribed class disposed of imme- 
diately before the death of the spouse or common-law partner 
described in that subsection, 


shall, in respect of property that was not disposed of by the taxpayer 
or the trust before that time, be the amount that it would be if sub- 
section 13(7) were read without reference to 


(c) the expression “the lesser of” in paragraph (b) and clause 
(d)(i)(A) thereof, and 


(d) subparagraph (b)(ii), subclause (d)G)(A)dI), clause (d)(i)(B) 
and paragraph (e) thereof. 
Related Provisions: 13(7) — Change in use of depreciable property. 


History: Subsec. 70(13) amended by 2000, c. 12, Sch. 2. s. 1. to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 er seg., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)common-law 
partner”. 

Subsec. 70(13) added by 1994, c. 21, subsec. 33(11), applicable to dispositions and 
acquisitions occurring after 1992. 

Interpretation Bulletins: IT-349R3: Intergenerational transfers of farm property on 
death. 


(14) Order of disposal of depreciable property — Where 2 
or more depreciable properties of a prescribed class are disposed of 
at the same time as a consequence of a taxpayer’s death, this section 
and paragraph (a) of the definition “cost amount” in subsection 
248(1) apply as if each property so disposed of were separately dis- 
posed of in the order designated by the taxpayer’s legal representa- 
tive or, in the case of a trust described in subsection (9.1), by the 
trust and, where the taxpayer’s legal representative or the trust, as 
the case may be, does not designate an order, in the order desig- 
nated by the Minister. 

History: Subsec. 70(14) added by 1994, c. 21, subsec, 33(11), applicable to disposi- 
tions and acquisitions occurring after 1992. 

Interpretation Bulletins: IT-349R3: Intergenerational transfers of farm property on 
death. 

Selected Cases [s. 70]: Van Son Estate v. R., [1990] 1 C.T.C. 182 (FCTD) (Rol- 
lover applied although widow sold to survivor two years after death upon terms similar 
to shareholder’s agreement calling for purchase upon death). 


Definitions [s. 70]: “active business” — 248(1): “adjusted cost base” — 54, 248(1): 


“amount”, “annuity” — 248(1); “arm’s length” — 251; “business” — 248(1): “Can- 
ada” — 255; “Canadian resource property’? — 66(15), 248(1): “capital cost” — 70(12): 
“capital gain”, “capital loss” — 39(1), 248(1); “capital property” — 54, 248(1): “carry- 
ing on business” — 253; “child” — 70(10),.252(1); “common-law partner” — 248(1); 
“consequence” — 248(8); “controlled” — 256(6), (6.1); “corporation” — 248(1). In- 
terpretation Act 35(1); “cost amount” — 248(1); “created by the taxpayer's will” — 
248(9.1); “cumulative eligible capital” — 14(5), 248(1): “depreciable property” — 
13(21), 248(1); “disposition” — 248(1); “eligible capital expenditure” — 14(5), 
248(1); “eligible capital property” — 54, 248(1); “employment” — 248(1); “estate” — 
104(1), 248(1); “fair market value” — 70(8), 70(12), 139.1(5): “family farm corpora- 
tion”, “family farm partnership” — 70(10); “farming” — 248(1): “foreign resource 
property’’ — 66(15), 248(1); “income” — of trust 108(3); “individual” — 248(1): “in- 
terest in a family farm partnership” — 70(10); “inventory”, “legal representative” — 
248(1); “life insurance policy” — 138(12), 248(1); “Minister” — 248(1): “month” — 


Interpretation Act 35(1); “net income stabilization account”. “NISA Fund No. 2”, “of- 
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fice” — 248(1); “non-qualifying debt” —70(8); “parent” — 252(2); “person”, “pre- 
scribed”, “property”, “regulation” — 248(1); “related” — 251(2); “resident in Can- 
ada” — 250; “right or thing”, “rights or things” — 70(3.1); “share” — 248(1); “share 
in the capital stock of a family farm corporation” — 70(10); “specified investment bus- 
iness” — 125(7); “spouse” — 252(3); “tax payable” — 248(2); “taxable income” — 
2(2), 248(1); “taxation year” — 11(2), 249; “taxpayer” — 248(1); “testamentary 
debt” — 70(8); “trust” — 104(1), 248(1), (3): “undepreciated capital cost’* — 13(21), 
248(1): ‘vested indefeasibly”» — 248(9.2); “written” — Interpretation Act 
35(1)“writing”. 

Interpretation Bulletins [s. 70]: IT-226R: Gift to a charity of a residual interest in 
real property or an equitable interest in a trust. 


71. [Repealed under former Act] 


72. (1) Reserves, etc., for year of death — Where in a taxation 
year a taxpayer has died, 


(a) paragraph 20(1)(n) does not apply to allow, in computing the 
income of the taxpayer for the year from a business, the deduc- 
tion of any amount as a reserve in respect of property sold in the 
course of the business; 


(b) no amount is deductible under subsection 32(1) as a reserve 
in respect of unearned commissions in computing the taxpayer’s 
income for the year; 


(c) no amount may be claimed under subparagraph 40(1)(a)(iii), 
paragraph 40(1.01)(c) or subparagraph 44(1)(e)(ili) in comput- 
ing any gain of the taxpayer for the year; 


(d) subsection 64(1)® does not apply to allow, in computing the 
income of the taxpayer for the year, the deduction of any amount 
as a reserve in respect of the disposition of any property; and 


(e) subsection 64(1.1)© does not apply to allow, in computing the 
income of the taxpayer for the year, the deduction of any amount 
as a reserve in respect of the disposition of any property. 


Related Provisions: 61.2 — Deduction of debt forgiveness reserve for year of death; 
72(2) — Election by legal representative and transferee re reserves. 


History: Para. 72(1)(c) amended by 1998, c. 19, s. 12, applicable to 1997 et seq. The 
para. formerly read: 
(c) no amount may be claimed under subparagraph 40(1)(a)(iii) or 44(1)(e)(iti) in 
computing any gain of the taxpayer for the year; 
Para. 72(1)(c) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 49(1), applicable 
to 1990 et seq. Para. 72(1)(c) formerly read: 
(c) subparagraph 40(1)(a)(iii) does not apply to permit the claiming of any 
amount under that subparagraph in computing any gain of the taxpayer for the 
year; 
interpretation Bulletins: IT-152R3: Special reserves — sale of land; IT-154R: Spe- 
cial reserves; IT-236R4: Reserves — disposition of capital property (archived); IT- 
321R: Insurance agents and brokers — unearned commissions (archived). 


(2) Election by legal representative and transferee re 
reserves — Where property of a taxpayer that is a right to receive 
any amount has, on or after the death of the taxpayer and as a con- 
sequence thereof, been transferred or distributed to the taxpayer’s 
spouse or common-law partner described in paragraph 70(6)(a) or 
to a trust described in paragraph 70(6)(b) (in this subsection re- 
ferred to as the “transferee”), if the taxpayer was resident in Canada 
immediately before the taxpayer’s death and the taxpayer’s legal 
representative and the transferee have executed jointly an election 
in respect of the ‘property in prescribed form, 


(a) any amount in respect of the property that would, but for 
paragraph (1)(a), (b), (d) or (e), as the case may be, have been 
deductible as a reserve in computing the taxpayer’s income for 
the taxation year in which the taxpayer died shall, 


(i) notwithstanding subsection (1), be deducted in computing 
the taxpayer’s income for the taxation year in which the tax- 
payer died, 


(ii) be included in computing the transferee’s income for the 
transferee’s first taxation year ending after the death of the 
taxpayer, and 


©The section 64 meant to be referred to is s. 64 of R.S.C. 1952, c. 148 — ed, 


Part I; Division B 


(iii) be deemed to be 


(A) an amount that has been included in computing the 
transferee’s income from a business for a previous year in 
respect of property sold in the course of the business, 


(B) an amount that has been included in computing the 
transferee’s income for a previous year as a commission 
in respect of an insurance contract, other than a life insur- 
ance contract, 


(C) an amount that by virtue of subsection 59(1) has been 
included in computing the transferee’s income for a pre- 
ceding taxation year, or 


(D) for the purposes of subsection 64(1.1)®, an amount 
that by virtue of paragraph 59(3.2)(c) has been included 
in computing the transferee’s income for a preceding tax- 
ation year and to be an amount deducted by the transferee 
pursuant to paragraph 64(1.1)(a)® in computing the trans- 
feree’s income for the transferee’s last taxation year end- 
ing before the death, 


as the case may be; 


(b) any amount in respect of the property that could, but for par- 
agraph (1)(c), have been claimed under subparagraph 
40(1)(a)(iii) or 44(1)(e)Gii) in computing the amount of any gain 
of the taxpayer for the year shall, 
(i) notwithstanding paragraph (1)(c), be deemed to have been 
so claimed, and 


(ii) for the purpose of computing the transferee’s income for 
the transferee’s first taxation year ending after the death of 
the taxpayer and any subsequent taxation year, be deemed to 
have been 


(A) proceeds of the disposition of capital property dis~ 
posed of by the transferee in that first taxation year, and 


(B) the amount determined under subparagraph 
40(1)(a)(i) or 44(1)(e)(i), as the case may be, in respect of 
the capital property referred to in clause (A); and 


(c) notwithstanding paragraphs (a) and (b), where any property 
had been disposed of by the taxpayer, in computing the income 
of the transferee for any taxation year ending after the death of 
the taxpayer, . 


(i) the amount of the transferee’s deduction under paragraph 
20(1)(n) as a reserve in respect of the property sold in the 
course of business, 


(ii) the amount of the transferee’s claim under subparagraph 


40(1)(a)(iii) or 44(1)(e)Gii) in respect of the disposition of © 


the property, and 


(iii) the amount of the transferee’s deduction under section . 


64° as a reserve in respect of the disposition of the property — 


shall be computed as if the transferee were the taxpayer who had 


disposed of the property and as if the property were disposed of — 


by the transferee at the time it was disposed of by the taxpayer. 


Related Provisions: 220(3.2), Reg. 600(b) — Late filing or revocation of election; ~ 


248(8) — Occurrences as a consequence of death. 


History: Subsec, 72(2) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with — 


“spouse or common-law partner”, applicable to 2001 er seg., in force July 31, 2000. 


See also the transitional rules reproduced in the History to 248(1)“common-law | 


partner”. 


That portion of para. 72(2)(b) preceding subpara. (i), and subpara. 72(2)(c)(ii), 
amended to add to each “or 44(1)(e)(iii)”, and cl. 72(2)(b)(ii)(B) amended to add “or 
44(1)(e)(i), as the case may be”, by 1994,'c. 7, Sch. I (1991, c. 49), subsecs. 49(2) to 
(4), applicable to 1990 et seq. 


Interpretation Bulletins [subsec. 72(2)]: IT-152R3: Special reserves — sale of 


land; IT-236R4: Reserves — disposition of capital property (archived). 
Information Circulars [subsec. 72(2)]: 92-1: Guidelines for accepting late, 
amended or revoked elections. j 


Forms [subsec. 72(2)]: T2069: Election in respect of amounts not deductible as 
reserves for the year of death; T4011: Preparing returns for deceased persons [guide]. _ 
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Definitions [s. 72]: “amount”, “business” — 248(1); “Canada” — 255: “capital pro- 

 perty”, “common-law partner” — 54, 248(1): “consequence” — 248(8); “prescribed”, 
“property” — 248(1); “resident in Canada” — 250: “taxation year” — 11(2), 249; “tax- 
payer’ — 248(1); “trust” — 104(1), 248(1), (3). 


_ 73. (1) Inter vivos transfers by individuals — For the pur- 
_ poses of this Part, where at any time any particular capital property 
of an individual (other than a trust) has been transferred in circum- 
stances to which subsection (1.01) applies and both the individual 
and the transferee are resident in Canada at that time, unless the 
individual elects in the individual’s return of income under this Part 
for the taxation year in which the property was transferred that the 
_ provisions of this subsection not apply, the particular property is 
_ deemed 


fe 


; x 


_____ Proposed Amendment — 73(1) opening words — 
- Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), s. 10, 
_ will amend the opening words of subsec. 73(1) to add “(other than a specified partici- 
 pating interest)” after “capital property”, applicable to transfers that occur in taxation 
years that begin after 2002. . ae : - 
Technical Notes: Subsecti 
of capital property by an ind 
| individual in circum: 
conditions are met. 
| Subsection 73(1) is amended that it does not apply to a transfer of property that is a 
| specified participating interest. The concept of a specified participating interest is gen- 
erally relevant in the context of the foreign investment entity rules in sections 94.1 to 
_ 94.4. For more information on the definition “specified participating interest” in sub- 
section 248(1), see the commentary on that definition, 


} generally provides for a tax-deferred disposition 
(other than a trust) where it is transferred by the 


(a) to have been disposed of at that time by the individual for 
proceeds equal to, 


(i) where the particular property is depreciable property of a 
prescribed class, that proportion of the undepreciated capital 
cost to the individual immediately before that time of all pro- 
perty of that class that the fair market value immediately 
before that time of the particular property is of the fair mar- 
ket value immediately before that time of all of that property 
of that class, and 


(ii) in any other case, the adjusted cost base to the individual 
of the particular property immediately before that time; and 


(b) to have been acquired at that time by the transferee for an 
amount equal to those proceeds. 


‘Related Provisions: 40(4) — Where principal residence disposed of to a spouse; 
44.1(5) — Small business investment rollover on breakdown of relationship; 53(4) — 
‘Effect on ACB of share, partnership interest or trust interest; 56.1 — Maintenance pay- 
‘ments; 70(6)(a) — Where transfer or distribution to spouse or trust; 70(9.1), (9.3) — 
Transfer of farm property from spouse trust to settlor’s children before 2000: 
73(1.1) — Interpretation; 73(2) — Transfer of depreciable property; 74.1(1) — Attri- 
bution of income or loss on property transferred to spouse; 74.2(1)— Gain or loss 
deemed that of lender or transferor; 94(4)(b) [proposed] — Deeming non-resident trust 
0 be resident in Canada does not apply; 104(4)(a), (a.3), (a.4) — Deemed disposition 
dy trust following transfer under 73(1); 107.4 — Qualifying disposition to a trust: 
108(3) — Meaning of “income” of trust; 108(4) — Trust not disqualified by reason 
only of payment of certain taxes; 148(8) — Disposition at non-arm’s length and similar 
vases; 148(8.1) — Inter vivos transfer to spouse; 220(3.2), Reg. 600(b) — Late filing or 
“evocation of election; 252(3) — Extended meaning of “spouse” and “former spouse”. 


iistory: Subsec. 73(1) amended by 2001, c. 17, s. 53, applicable to transfers that oc- 
ur after 1999 except that, in respect of transfers that occur in 2000 or 2001, for the 
jurpose of subsec. 73(1), the residence of a transferee trust shall be determined without 
eference to s. 94, as it reads before 2002. Subsec. 73(1) formerly read: 


73. (1) Inter vivos transfer of property of spouse, etc., or trust — For the 
' purposes of this Part, where at any time after 1977 any particular capital property 
of a taxpayer has been transferred to 


(a) the taxpayer’s spouse or common-law partner, 


(b) a former spouse or common-law partner of the taxpayer in settlement of 
rights arising out of their marriage or common-law partnership, or 


(c) a trust created by the taxpayer under which 
(i) the taxpayer’s spouse or common-law partner is entitled to receive all 
of the income of the trust that arises before the spouse’s or common-law 
partner’s death, and 
(ii) no person except the spouse or common-law partner may, before the 


spouse's or common-law partner’s death, receive or otherwise obtain the 
use of any of the income or capital of the trust, 


on 73(1.01) applies and a number of other 


S. 73(1.01)(c)(i) 


(d) [Repealed] 


and both the taxpayer and the transferee were resident in Canada at that time, 
unless the taxpayer elects in the taxpayer's return of income under this Part for 
the taxation year in which the property was transferred not to have the provisions 
of this subsection apply, the particular property shall be deemed to have been 
disposed of at that time by the taxpayer for proceeds equal to 


(e) where the particular property is depreciable property of a prescribed 
class, that proportion of the undepreciated capital cost to the taxpayer imme- 
diately before that time of all property of that class that the fair market value 
immediately before that time of the particular property is of the fair market 
value immediately before that time of all of that property of that class, and 


(f) in any other case, the adjusted cost base to the taxpayer of the particular 
property immediately before that time, 


and to have been acquired at that time by the transferee for an amount equal to 
those proceeds. 


___ Proposed Amendment — Application of S.C. 2001, c. 17, s. 53 
Application: The July 18, 2005 draft legislation ((Part | —NRTs and FIEs), s. 45, 
will amend the application of the amendment made to subsec. 73(1) by S.C. 2001, c. 
17, s. 53, deemed in force on June 14, 2001. to read as follows, : ; 


: 3(1) amended by 2001, c. 17, s. 53, applicable to transfers that occur 
99 except that, in respect of transfers that occur in 2000, 2001 or 2002, 

pose of subsec. 73(1), the residence of a transferee trust shall be deter- 
rence to s. 94, as it reads in its application to taxation years 
er 
Tec S: Subsection 73(1) generally provides for a tax-free disposition of 
capital property if it is transferred by an individual to the individual’s spouse, common- 
law partner or a trust for the exclusive benefit of the spouse or common-law partner 
during the lifetime of the spouse or common-law partner. For subsection 73(1) to ap- 
ply, the transferor and transferee must both be resident in Canada at the time of the 
transfer. Where the transferee is a trust, in Fespect of transfers that occur in 2000 or 
2001, the residency requirement is determined without reference to subsection 94(1) as 
it read before 2002. 


This amendment to the Income Tax Amendment Act, 2000, ensures that, in applying 
subsection 73(1) in respect of transfers that occur in 2000, 2001 or 2002, the residence 
ice to section 94, as it reads in its 


of a transferee will be determined without 
application to taxation years that began befor 
Subsec. 73(1) amended by 2000, c. 12, Sch. 2, s. 1. to replace “spouse” with “spouse or 
common-law partner”, by Sch. 2, s. 7, to replace “spouse's” with “‘spouse’s or common- 
law partner’s”; and by Sch. 2, s. 9, to replace “marriage” with “marriage or common- 
law partnership”, applicable to 2001 et seq., in force July 31, 2000. See also the transi- 
tional rules reproduced in the History to 248(1)common-law partner”. 
Para. 73(1)(d) repealed by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 29(1), applicable 
with respect to transfers of property occurring after 1992. Para. (d) formerly read: 
(d) an individual of the opposite sex, under an order for the support or mainte- 
nance of the individual, made by a competent tribunal in accordance with the 
laws of a province, where the individual and the taxpayer cohabited in a conjugal 
relationship before the date of the order, 
Para. 73(1)(d) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 50, applicable with 
respect to transfers occurring after July 13, 1990. Para. 73(1)(d) formerly read: 
(d) an individual pursuant to a decree, order or judgment of a competent tribunal 
made in accordance with prescribed provisions of the law of a province if that 
individual either entered into a written agreement with the taxpayer in accor- 
dance with those provisions or is a person within a prescribed class of persons 
referred to in those provisions, 


Selected Cases: King v. Canada, [1995] 1 C.T.C. 2353 (TCC) (Conduct of taxpay- 
ers may constitute estoppel with respect to attribution and timing). 

1.T. Application Rules: 20(1.1) (where property owned since before 1972). 
Interpretation Bulletins: IT-209R: Inter vivos gifts of capital property to individuals 
directly or through trusts; IT-325R2: Property transfers after separation, divorce and 
annulment. 


Information Circulars: 92-1: Guidelines for accepting late, amended or revoked 
elections. 


(1.01) Qualifying transfers — Subject to subsection (1.02), pro- 
perty is transferred by an individual in circumstances to which this 
subsection applies where it is transferred to 


(a) the individual’s spouse or common-law partner; 


(b) a former spouse or common-law partner of the individual in 
settlement of rights arising out of their marriage or common-law 
partnership; or 


(c) a trust created by the individual under which 


(i) the individual’s spouse or common-law partner is entitled 
to receive all of the income of the trust that arises before the 
spouse’s or common-law partner’s death and no person ex- 


S. 73(1.01)(c)) 


cept the spouse or common-law partner may, before the 
spouse’s or common-law partner’s death, receive or other- 
wise obtain the use of any of the income or capital of the 
trust, 


(ii) the individual is entitled to receive all of the income of 

the trust that arises before the individual’s death and no per- 

son except the individual may, before the individual’s death, 

receive or otherwise obtain the use of any of the income or 

capital of the trust, or 

(iii) either 
(A) the individual or the individual’s spouse is, in combi- 
nation with the other, entitled to receive all of the income 
of the trust that arises before the later of the death of the 
individual and the death of the spouse and no other person 
may, before the later of those deaths, receive or otherwise 
obtain the use of any of the income or capital of the trust, 
or 


(B) the individual or the individual’s common-law partner 
is, in combination with the other, entitled to receive all of 
the income of the trust that arises before the later of the 
death of the individual and the death of the common-law 
partner and no other person may, before the later of those 
deaths, receive or otherwise obtain the use of any of the 
income or capital of the trust. 

Related Provisions: 73(1.02) — Limitation on transfers to trusts; 108(3) — Calcula- 

tion of income of trust; 108(4) — Trust not disqualified by reason only of payment of 

certain duties and taxes; 248(1)“alter ego trust” — Trust for individual during own 

lifetime. 

History: Subsec. 73(1.01) added by 2001, c. 17, s. 53, applicable to transfers that oc- 

cur after 1999 except that, 


(a) in respect of transfers that occur in 2000 and subject to para. (b), 
(i) subsec. 73(1.01) shall be read without reference to the words “or common- 
law partner”, “or common-law partner’s” and “or common-law partnership”, 
and 
(ii) subpara. 73(1.01)(c)(iii) shall be read as follows: 


(iii) the individual or the individual’s spouse is, in combination with the 
other, entitled to receive all of the income of the trust that arises before 
the later of the death of the individual and the death of the spouse and no 
other person may, before the later of those deaths, receive or otherwise 
obtain the use of any of the income or capital of the trust. 
(b) para. (a) does not apply to a transfer at any time by an individual to or for the 
benefit of another individual where, because of an election under s. 144 of 2000, c. 
12, ss. 130 to 142 of that Act applied at that time to those individuals. 


(1.02) Exception for transfers — Subsection (1.01) applies to a 
transfer of property by an individual to a trust the terms of which 
satisfy the conditions in subparagraph (1.01)(c)(ii) or (iil) only 
where 


(a) the trust was created after 1999; 
(b) either 


(i) the individual had attained 65 years of age at the time the 
trust was created, or 


(ii) the transfer does not result in a change in beneficial own- 
ership of the property and there is immediately after the 
transfer no absolute or contingent right of a person (other 
than the individual) or partnership as a beneficiary (deter- 
mined with reference to subsection 104(1.1)) under the trust; 
and 


(c) in the case of a trust the terms of which satisfy the conditions 
in subparagraph (1.01)(c)(ii), the trust does not make an election 
under subparagraph 104(4)(a)(i1.1). 

Related Provisions: 104(1.1) — Restricted meaning of “beneficiary”. 


History: Subsec. 73(1.02) added by 2001, c. 17, s. 53, applicable to transfers that oc- 
cur after 1999 except that, in respect of transfers that occur before March 16, 2001, 
subpara. 73(1.02)(b)(ii) shall be read as follows: 


(ii) no person (other than the individual) or partnership has any absolute or con- 
tingent right as a beneficiary under the trust (determined with reference to sub- 
section 104(1.1)); and 
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(1.1) Interpretation — For greater certainty, a property is, for the 
purposes of subsections (1) and (1.01), deemed to be property of the 
individual referred to in subsection (1) that has been transferred to a 
particular transferee where, 


(a) under the laws of a province or because of a decree, order or 
judgment of a competent tribunal made in accordance with those 
laws, the property 


(i) is acquired or is deemed to have been acquired by the par- 
ticular transferee, 


(ii) is deemed or declared to be property of, or is awarded to, 
the particular transferee, or 


(iii) has vested in the particular transferee; and 


(b) the property was or would, but for those laws, have been a 
capital property of the individual referred to in subsection (1). 
Related Provisions: 70(9.1), (9.3) — Transfer of farm property from spouse trust to 
settlor’s children. 
History: Subsec. 73(1.1) amended by 2001, c. 17, s. 53, applicable to transfers that 
occur after 1999. The subsec. formerly read: 


(1.1) Interpretation — For greater certainty, where, under the laws of a province 
or because of a decree, order or judgment of a competent tribunal made in accor- 
dance with those laws, a person referred to in subsection (1) 


(a) acquires or is deemed to have acquired, 
(b) is deemed or declared to have or is awarded, or 
(c) has vested in that person, 


property that was or would, but for those provisions, have been a capital property 
of the taxpayer referred to in subsection (1), that property shall, for the purposes 
of that subsection, be deemed to be capital property of the taxpayer that has been 
transferred to that person. 
The opening words of subsec. 73(1.1) substituted by 1994, c. 21, s. 34, applicable to 
transfers occurring after July 13, 1990. The opening words formerly read: 


(1.1) Interpretation — For greater certainty, where, by the operation of pre- 
scribed provisions of the law of a province or by virtue of a decree, order or 
judgment of a competent tribunal made in accordance with those provisions, a 
person referred to in subsection (1) 

Regulations: 6500(2) (prescribed provisions; no longer needed). 

1.T. Application Rules: 20(1.1). 

Interpretation Bulletins: [T-325R2: Property transfers after separation, divorce and 

annulment. 


(1.2) [Repealed under former Act] 


(2) Capital cost and amount deemed allowed to spouse, 
etc., or trust — Where a transferee is deemed by subsection (1) to 
have acquired any particular depreciable property of a prescribed 
class of a taxpayer for an amount determined under paragraph (1)(e) 
and the capital cost to the taxpayer of the particular property ex- 
ceeds the amount determined under that paragraph, for the purposes — 
of sections 13 and 20 and any regulations made under paragraph | 
20(1)(a) 

(a) the capital cost to the transferee of the particular property | 


shall be deemed to be the amount that was the capital cost to the | 
taxpayer thereof; and. 


(b) the excess shall be deemed to have been allowed to the trans- 
feree in respect of the particular property under regulations 
made under paragraph 20(1)(a) in computing income for taxa-_ 
tion years before the acquisition thereof. 


Proposed Amendment 132) 


(2) Capital cost and amount deemed allowed to spouse 
etc., or trust — If a transferee is deemed by subsection (1) t 
have acquired any particular depreciable property of a prescribe 
class of a taxpayer for an amount determined under paragrap! 
(1)(b) and the capital cost to the taxpayer of the particular pr 
perty exceeds the amount determined under that paragraph, in ap: 
plying sections 13 and 20 and any regulations made under para 


cx 


graph 20(1)(a) - 
(a) the capital cost to the transferee of the particular property i 
deemed to be the amount that was the capital cost to the tax 
payer of the particular property; and — _ 


Zs 


Subdivision f — Rules Relating to Computation of Income 


(b) the excess is deemed to have been allowed to the transferee 
in respect of the particular property under regulations made 
under paragraph 20(1)(a) in computing income for taxation 
years before the acquisition of the particular property. — 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 80(1), 
will amend subsec. 73(2) to read as above, applicable to transfers that occur after 
Technical Notes: Subsection 73(2) applies where a per 
depreciable capital property (“DCP”) of a prescribed cl. 
feree’’) in circumstances in which subsection 73(1) appli 
transferor of the DCP is greater than the amount at 
under subsection 73(1) to have acquired the DCP, su 
proper amount of capital cost allowance allowed to the 
recapture on a subsequent disposition of the DCP by the | 
Subsection 73(2) is amended to replace the reference to parag 
reference to paragraph 73(1)(b). Paragraph 73(1)(b) now provic 
emed to acquire property on a transfer 


the amount at 
hich subsection 


which the transferee is dee 
73(1) applies. . 


1.T. Application Rules: 20(1.1) (where property owned since before 1972). 


Interpretation Bulletins: IT-209R: Inter vivos gifts of capital property to individuals 
directly or through trusts; IT-325R2: Property transfers after separation, divorce and 
annulment. 


(3) Inter vivos transfer of farm [or fishing] property to 
child — For the purposes of this Part, if at any time any land in 
Canada or depreciable property in Canada of a prescribed class of a 
taxpayer or any eligible capital property in respect of a business 
carried on in Canada by a taxpayer is transferred by the taxpayer to 
a child of the taxpayer who was resident in Canada immediately 
before the transfer, and the property was, before the transfer, used 
principally in a farming business in which the taxpayer, the tax- 
payer’s spouse or common-law partner or any of the taxpayer’s 
children was actively engaged on a regular and continuous basis 
(or, in the case of property used in the operation of a woodlot, was 
engaged to the extent required by a prescribed forest management 
plan in respect of that woodlot), 


(a) where the property transferred was depreciable property of a 
prescribed class, the taxpayer shall be deemed to have disposed 
of the property at the time of the transfer for proceeds of disposi- 
tion equal to, 


(i) in any case to which neither subparagraph (ii) nor (iii) ap- 
plies, the proceeds of disposition otherwise determined, 


(ii) if the proceeds of disposition otherwise determined ex- 
ceeded the greater of 


(A) the fair market value of the property immediately 
before the time of the transfer, and 


(B) that proportion of the undepreciated capital cost to the 
taxpayer immediately before the time of the transfer of all 
of the depreciable property of the taxpayer of that class 
that the fair market value at that time of the property so 
transferred was of the fair market value at that time of all 
of the depreciable property of the taxpayer of that class, 


the greater of the amounts referred to in clauses (A) and (B), 
or 


(iii) if the proceeds of disposition otherwise determined were 
less than the lesser of the amounts referred to in clauses 
(1i)(A) and (B), the lesser of those amounts; 


(b) where the property transferred was land, the taxpayer shall 
be deemed to have disposed of the property at the time of the 
transfer for proceeds of disposition equal to, 
(i) in any case to which neither subparagraph (ii) nor (iii) ap- 
plies, the proceeds of disposition otherwise determined, 
(ii) if the proceeds of disposition otherwise determined ex- 
ceeded the greater of 


(A) the fair market value of the land immediately before 
the time of the transfer, and 


(B) the adjusted cost base to the taxpayer of the land im- 
mediately before the time of the transfer, 


W 
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the greater of the amounts referred to in clauses (A) and (B), 
or 


(iii) if the proceeds of disposition otherwise determined were 
less than the lesser of the amounts referred to in clauses 
(ii)(A) and (B), the lesser of those amounts: 
(b.1) where the property transferred was eligible capital pro- 
perty, the taxpayer shall be deemed to have disposed of the pro- 
perty at the time of the transfer for proceeds of disposition equal 
to, 
(i) in any case to which neither subparagraph (ii) nor (iii) ap- 
plies, the proceeds of disposition otherwise determined, 


(ii) if the proceeds of disposition otherwise determined ex- 
ceeded the greater of 


(A) the fair market value of the 
before the time of the transfer, and 


(B) the amount determined by the formula 
4(4 x2 
3 


Axé | 
CS 

A is the cumulative eligible capital of the taxpayer in re- 
spect of the business, 


is the fair market value of the 
before the transfer, and 


is the fair market value immediately before that time 
of all eligible capital property of the taxpayer in re- 
spect of the business, 


the greater of the amounts referred to in Clauses (A) and (B), 
or 


property immediately 


where 


B property immediately 


e: 


(ii) if the proceeds of disposition otherwise determined were 
less than the lesser of the amounts referred to in clauses 
(ii)(A) and (B), the lesser of those amounts; 


(c) section 69 does not apply in determining the proceeds of dis- 
position of the depreciable property, the land or the eligible cap- 
ital property; 


7) Proposed Amendment — 73(3)(c) 


_ (c) subsection 69(1) does not apply in determining the pro- : 
Te) isposition of the depreciable property, the land or the 


the benefit of the rollover by treating the vendor’s proceeds of disposition to be equal 


sion of the Act. 


(d) the child shall be deemed to have acquired the depreciable 
property or the land, as the case may be, for an amount equal to 
the proceeds of disposition determined under paragraph (a) or 
(b), respectively; 


(d.1) where the property transferred was eligible capital property 
of the taxpayer, the child shall be deemed to have acquired a 
capital property, immediately after the transfer, at a cost equal to 
the proceeds of disposition determined under paragraph (b.1), 
except that, where the child continues to carry on the business 
previously carried on by the taxpayer, the taxpayer’s spouse or 
common-law partner or any of the taxpayer’s children, the tax- 
payer shall be deemed to have acquired an eligible capital pro- 
perty and to have made an eligible capital expenditure at a cost 
equal to the total of 


Proposed Amendment — 73(3)(d.1) opening words 


(d.1) where the property transferred was eligible capital pro- 
perty of the taxpayer, the child is deemed to have acquired a 
capital property, immediately after the transfer, at a cost equal 


S. 73(3)(d.1) 


“to. the proceeds of disposition determined under paragraph — 
(b.1), except that, where the child continues to carry on the — 
business previously carried on by the taxpayer, the taxpayer's 

spouse or common-law partner or any of the taxpayer's chil- — 
~ dren, the child is deemed to have acquired an eligible capital — 
property and to have made an eligible capital expenditure at a — 

‘cour ajual tothe tomb or 


eR CSS 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 803), 
will amend the opening words of para. 73(3)(d.1) to read as above, in force on Royal 
Assent. . - _ . 
Technical Notes: Paragraph 73(4)(d.1) [should read (3)(d.1) —ed.] is amended, _ 
applicable on Royal Assent, to clarify its application in respect of an eligible capital 
property acquired by the child of the taxpayer.  —rti‘—O™OC—S— 


(i) the proceeds of disposition referred to in paragraph (b.1), 


and 
(ii) “/s of the amount determined by the formula 
B 
INS =) 
[Ax¢ 
where 


A is the amount, if any, determined for F in the definition 
“cumulative eligible capital” in subsection 14(5) in re- 
spect of the business of the taxpayer immediately before 
the time of the transfer, 


B is the fair market value of the property immediately 
' before that time, 


C is the fair market value immediately before that time of 
all eligible capital property of the taxpayer in respect of 
the business, and 


D is the amount, if any, included under subparagraph 
14(1)(a)(iv) in computing the income of the taxpayer as a 
result of the disposition, 


and, for the purpose of determining at any subsequent time the 
child’s cumulative eligible capital in respect of the business, an 
amount equal to °/4 of the amount determined under subpara- 
graph (ii) shall be added to the amount otherwise determined in 
respect thereof for P in the definition “cumulative eligible capi- 
tal” in subsection 14(5); 


(d:2) for the purposes of determining after the time of the 
transfer 


(i) the amount deemed by subparagraph 14(1)(a)(v) to be the 
child’s taxable capital gain, and 


(ii) the amount to be included under subparagraph 
14(1)(a)(v) or paragraph 14(1)(b) in computing the child’s 
income 


in respect of any subsequent disposition of the property of the 
business, there shall be added to the amount otherwise deter- 
mined for Q in the definition “cumulative eligible capital” in 
subsection 14(5) the amount determined by the formula 

B 


AxX= 
Gc 


where 


A is the amount, if any, determined for Q in that definition in 
respect of the business of the taxpayer immediately before 
the time of the transfer, 


B is the fair market value immediately before that time of the 
property transferred, and 


C is the fair market value immediately before that time of all 
eligible capital property of the taxpayer in respect of the bus- 
iness; and 

(e) where the child is deemed to have acquired depreciable pro- 

perty of a prescribed class of the taxpayer for an amount deter- 

mined under paragraph (d) and the capital cost to the taxpayer of 
the property exceeds the amount determined under that para- 
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graph, for the purposes of sections 13 and 20 and any regula- 
tions made under paragraph 20(1)(a), 


(i) the capital cost to the child of the property shall be 
deemed to be the amount that was the capital cost to the tax- 
payer thereof, and 


(ii) the excess shall be deemed to have been allowed to the 
child in respect of the property under regulations made under 
paragraph 20(1)(a) in computing income for taxation years 
before the acquisition thereof. 


BR RZ, 


| budget, Notice of Ways an 


purpose 


"is used principally in a fishing business carried on in Canada in which the ind 
dual, or the individual’s spouse or common-law partner, parent, chile 
grandchild, was actively engaged on a regular and continuous basis; 
(b) “share of the capital stock of a family fishing corporation” and “interes 
_ a family fishing partnership” and any related terms be defined in respect of an_ 
individual, for the purposes of rules dealing with intergenerational rollovers of 
such property from the individual to a child of the individual and trust rollovers 
from a spousal or common-law partner trust of an individual to a child of the indi-_ 
vidual [see 70(10) — ed.], in a manner similar to the manner in which the existing 
definitions “share of the capital stock of family farm corporation’ > and “interest in 
family farm partnership” and the related terms are defined in respect of an indi 
dual for those purposes, / . 


- (c) “qualified fishing property” be defined, for the purposes of the lif 
tal gains exemption [110.6 — ed.], in respect of an individual to include real pr 
perty (or for Civil Law, immoveables), fishing vessels and eligible capital prop 
used principally in a fishing business carried on in Canada in which the individu; 
or the individual’s spouse or common-law partner, parent, child or grandchild, w. 

actively engaged on a regular and continuous basis; and : 
_(d) “share of the capital stock of a family fishing corporation” and “interest 

_a family fishing partnership” and any related terms be defined, for the purpos 
of the lifetime capital gains exemption [see 110.6(1) — ed.], in respect of an ind 
vidual in a manner similar to the manner in which the existing definitions “shar 

_ the capital stock of family farm corporation” and “interest in a family farm partne! 


_ ship” and the related terms are defined, for those purposes. _ 


Federal budget, Supplementary Information, May 2, 2006: Intergeneration 
Rollover: Transfers of Fishing Propertytoa Child = 5 
As.a general rule, if property of an individual is transferred (either by way of an inte 
vivos transfer [73(3) — ed.], or as a consequence of the individual’s death [709 
ed.|) to the individual's child or grandchild, the transfer is treated as having taken pla 
at fair market value. Any resulting gain or loss is included in computing the indi 
dual’s income. ..  .... a 
Budget 2006 proposes to allow a tax deferral in certain circumstances where an ind? 
dual’s fishing property is transferred to the individual’s child or grandchild. _ 


For the purpose of the new measures, fishing property will be land, depreciable 
perty and eligible capital property that is used principally in a fishing business 
on in Canada in which the individual, or the individual’s spouse or common-law 
ner, parent, child or grandchild, was actively engaged on a regular and continuous 
sis. It will also include shares of the capital stock of family fishing corporations 

interests in family fishing partnerships. Definitions of these terms and related ter 
will parallel the existing definitions in the Income Tax Act in respect of the tax defe 
(rollover) for intergenerational transfers of shares of a family farm corporation, or of 


interest in a family farm partnership. 
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Under the intergenerational rollover, the indiyidual’s proceeds of disposition and the 
child’s (or gtandchild’s) cost of the Property would generally be set at the individual’s 
Cost amount of the property, In the case of eligible capital property, the individual's 
proceeds and the child’s (or grandchild’s) cost of the Property are determined in a man- 
ner that would result in no income, gain or loss to the individual and permit the child 
(or grandchild) to assume the individual’s tax Position in respect of that property. In the 
case of depreciable property, any deferred recapture will be taken into account in com- 
puting any potential recapture ona Subsequent disposition of the property by the child 
(or grandchild). Similar rules will apply in respect of eligible capital property. — 


Department of Finance news release 2006-016, May 9, 2006: Minister of 
Finance Tables Notice of Ways and Means Motion to Ir ment Budget 2006 
Measures . — ——r—™ 


Ly 


Budget 2006 also included a number of tax relief measures that are not included in this 


Notice. A future bill will include legislation to implement these measures, which in- 


i Extension of the 500,00 


1 ‘th capital gains exemption 
_ < : ational rollovers t Me Sea Sat ee Ee ae ce S 


gs : 


Related Provisions: 44(1.1)— Farm or fishing property disposed of to child: 
69(11) — Anti-avoidance rule where property sold after rollover; 70(9) — Transfer of 
farm or fishing property to child; 70(9.6) — Transfer to parent; 70(9.8) — Farm or 
fishing property used by corporation or partnership; 75.1 — Gain or loss deemed that 
of transferor; 104(4)(a.4)—— Deemed disposition by trust following — transfer: 
110.6(1)*qualified farm property” (d)(ii) — Property to which 73(3)(d.1) applies eligi- 
ble for capital gains exemption; 110.6(2) — Capital gains exemption on farm or fishing 
property; 257 — Formula cannot calculate to less than Zero. 


History: The opening words of subsec. 73(3) amended by 2002, c. 9, s: 28, applicable 
to transfers of property that occur after December 10, 2001. The opening words for- 
merly read: 


(3) For the purposes of this Part, where at any time any land in Canada or depre- 
ciable property in Canada of a prescribed class of a taxpayer or any eligible capi- 
tal property in respect of a business carried on in Canada by a taxpayer is trans- 
ferred by the taxpayer to a child of the taxpayer who was resident in Canada 
immediately before the transfer, and the property was, before the transfer, used 
principally in the business of farming in which the taxpayer, the taxpayer’s 
Spouse or common-law partner or any of the taxpayer's children was actively 
engaged on a regular and continuous basis, 


Subsec. 73(3) amended by 2000, c. 12, Sch. 2. s. I, to replace “spouse” with “spouse or 
common-law partner’, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)*common-law partner’’. 


Subpara. 73(3)(d.2)(ii) amended by 1995, c. 3, s. 19, applicable to transfers that occur 
after February 22, 1994. Subpara. (ii) formerly read: 


(ii) the amount to be included under paragraph 14(1)(b) in computing the child’s 
income 


That portion of subsec. 73(3) preceding para. (a) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 29(2), applicable to transfers occurring after 1992. That portion 
formerly read: 


(3) Inter vivos transfer of farm property by farmer to his child — For the 
purposes of this Part, where at any time after 1971 any land in Canada or depre- 
ciable property in Canada of a prescribed class of a taxpayer or any eligible capi- 
tal property in respect of a business carried on in Canada by a taxpayer has been 
transferred by a taxpayer to a child of the taxpayer who was resident in Canada 
immediately before the transfer, and the property was, immediately before the 
transfer, used by the taxpayer, the taxpayer’s spouse or any of the taxpayer's 
children in the business of farming, the following rules apply: 


Cl. 73(3)(b.1)(ii)(B) and all that portion of para. (d.1) following subpara. (i) amended, 
and para. (d.2) added, by 1994, c. 7, Sch. VIII (1993, c. 24), subsecs. 29(3) to (5), 
ipplicable to transfers by a taxpayer occurring after the beginning of the first fiscal 
deriod of the taxpayer’s business beginning after 1987. Those portions formerly read: 


(B) */ of the taxpayer’s cumulative eligible capital in respect of the business 
immediately before the time of the transfer, 


(ii) the amount, if any, by which 
(A) the amount, if any, determined for F in the definition “cumulative 
eligible capital” in subsection 14(5) in respect of the business of the tax- 
payer immediately before the time of the transfer 

exceeds 
(B) the amount, if any, included in the income of the taxpayer by reason 
of subparagraph 14(1)(a)(iv) as a result of the disposition, 


and various intergener- 


S. 73(5)(a) 


and, for the purposes of determining at any time the child’s cumulative eligible 
Capital. in respect of the business, an amount equal to the amount determined 
under subparagraph (ii) shall be added to the amount otherwise determined for P 
in the definition “cumulative eligible capital” in subsection 14(S); and 
Regulations: See under 70(9) re prescribed forest management plans, 
1.T. Application Rules: 26(19) (property owned since before 1972). 


Interpretation Bulletins: IT-268R4: Inter vivos transfer of farm property to child: 
IT-373R2: Woodlots. ; 


(4) Inter vivos transfer of family farm corporations and 
partnerships — For the purposes of this Part, where at any partic- 
ular time after April 10, 1978 a taxpayer has transferred property to 
a child of the taxpayer who was resident in Canada immediately 
before the transfer, and the property was, immediately before the 
transfer, a share of the capital stock of a family farm corporation of 
the taxpayer or an interest in a family farm partnership of the tax- 
payer (within the meaning assigned by subsection 70(10)), the fol- 
lowing rules apply: 


(a) the taxpayer shall be deemed to have disposed of the pro- 
perty at the time of the transfer for proceeds of disposition equal 
fo, 
(1) in any case to which neither subparagraph (il) nor (iii) ap- 
plies, the proceeds of disposition otherwise determined, 


(ii) if the proceeds of disposition otherwise determined ex- 
ceeded the greater of 


(A) the fair market value of the 
before the time of the transfer, and 


(B) the adjusted cost base to the taxpayer of the property 
immediately before the time of the transfer, 


the greater of the amounts referred to in clauses (A) and (B), 
or 


property immediately 


(ili) if the proceeds of disposition otherwise determined were 
less than the lesser of the amounts referred to in clauses 
(1i)(A) and (B), the lesser of those amounts; 
(b) section 69 does not apply in determining the proceeds of dis- 
position of the property; and 


7 Proposed Amendment — 73(4)(b) — _ 
(6) subsection 69(1) does not apply in determining the pro-— 
cee f disposition of the property; and*)4 (5) 2 Fanci 


ie July 18, 2005 draft legislation (Part 2 — technical), subsec. 80(4 
4)(b) to read as above, applicable to dispositions that occur after 


: Subsection 73(4) provides a tax-deferral for an inter yivos — 
transfer of shares of a family farm corporation or an interest ina family farm partner- — 
ship by a taxpayer to a child of the taxpayer. -— 
For dispositions made after December 20, 2002. paragraph 73(4)(b) is amended to — 
clarify that subsection 73(4) does not apply if the anti-avoidance rule in subsection 
69(11) applies. When applicable, subsection 69(11) denies the benefit of the rollover 
by treating the vendor’s proceeds of disposition to be equal to the fair market value 
of the transferred property notwithstanding any other provision of the Act. 


(c) the child shall be deemed to have acquired the property for 
an amount equal to the proceeds of disposition determined under 
paragraph (a). 
Related Provisions: 53(4) — Effect on ACB of share or partnership - interest; 
70(9.2) — Transfer of family farm corporations and partnerships; 70(9.6) — Transfer 
to parent; 70(10) — “child”; 75.1 — Gain. or. loss | deemed. that of transfer; 
104(4)(a.4) — Deemed disposition by trust following transfer. 
I.T. Application Rules: 20(1.1). 
Interpretation Bulletins: IT-268R4: Inter vivos transfer of farm property to child. 
Advance Tax Rulings: ATR-56: Purification of a family farm corporation. 


(5) Disposition of a NISA — Where at any time a taxpayer dis- 
poses of an interest in the taxpayer’s NISA Fund No. 2, an amount 
equal to the balance in the fund so disposed of shall be deemed to 
have been paid out of the fund at that time to the taxpayer except 
that, 


(a) where the interest is disposed of to the taxpayer’s spouse or 
common-law partner, former spouse or common-law partner or 
an individual referred to in paragraph (1)(d) (as it applies to 
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transfers of property that occurred before 1993) in settlement of 
rights arising out of their marriage or common-law partnership, 
on or after the breakdown of the marriage or common-law part- 
nership, that amount shall not be deemed to have been paid to 
the taxpayer if 


(i) the disposition is made under a decree, order or judgment 
of a competent tribunal or, in the case of a spouse or com- 
mon-law partner or former spouse or common-law partner, a 
written separation agreement, and 


(ii) the taxpayer elects in the taxpayer’s return of income 
under this Part for the taxation year in which the property 
was disposed of to have this paragraph apply to the disposi- 
tion; and 


(b) where the interest is disposed of to a taxable Canadian cor- 
poration in a transaction in respect of which an election is made 
under section 85, an amount equal to the proceeds of disposition 
in respect of that interest shall be deemed to be paid, at that 
time, to the taxpayer out of the taxpayer’s NISA Fund No. 2. 
Related Provisions: 252(3) — Extended meaning of “spouse” and “former spouse”. 
History: Subsec. 73(5) amended by 2000, c. 12, Sch. 2, s. 2, to replace “spouse” with 
“spouse or common-law partner”, and by Sch. 2, s. 9, to replace “marriage” with “mar- 
riage or common-law partnership”, applicable to 2001 et seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)*common-law 
partner’. 
Subsec. 73(5) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 29(6), applicable to 
dispositions occurring after 1990 except that in applying the subsec. before 1993, the 
reference to “marriage” shall be read as a reference to “marriage or other conjugal 
relationship”. (After 1992, “marriage” is defined in new 252(4)(b).) 
Selected Cases [subsec. 73(5)]: Brouillette v. R., [1998] 1 C.T.C. 2229 (TCC) 
(Transfer to trust for benefit of child not legal equivalent of transfer to the child); 
Paxton y. Canada (December 12, 1996), Court File No. A-513-94 (FCA) (unreported) 
(“Inverse sham” had effect of invalidating non-arm’s length transfer); Kieboom (A.) v. 
MNR, [1992] 2 C.T.C. 59 (FCA) (Taxpayer “transferred” property to related parties by 
reducing equity in corporation on subscription for shares by related parties). 


Interpretation Bulletins: IT-268R3: Inter vivos transfer of farm property to child. 


(6) Application of subsec. 70(10) — The definitions in subsec- 
tion 70(10) apply to this section. 

Origin of subsec. 73(6): R.S.C. 1985, c. 1 (Sth Supp.). 

Interpretation Bulletins: IT-268R4: /nter vivos transfer of farm property to child. 
Definitions [s. 73]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “benefi- 
ciary” — 104(1.1); “business” — 248(1); “Canada” — 255; “capital property” — 54, 
73(1.1), 248(1); “carrying on business” — 253, “child” — 70(10), 73(6), 252(1); 
“common-law partner”, “common-law partnership” — 248(1); “cumulative eligible 
capital” — 14(5), 248(1); “depreciable property” — 13(21), 248(1); “eligible capital 
property” — 54, 248(1); “farming” — 248(1); “former spouse” — 252(3); “income” — 
of trust 108(3); “individual” — 248(1); “interest in a family farm partnership” — 
70(10), 73(6); “NISA Fund No. 2” — 248(1); ; “person”, “prescribed” — 248(1); “pro- 
ceeds of disposition” —54; “property” — 248(1); “province” — Interpretation Act 
35(1); “regulation” — 248(1); “resident in Canada” — 250; “separation agreement’ — 
248(1); “share of the capital stock of a family farm corporation” — 70(10), 73(6); 
“specified participating interest” — 248(1); “spouse” — 252(3); “taxable Canadian 
corporation” — 89(1), 248(1); “taxation year” — 11(2), 249; ‘taxpayer’ — 248(1); 
“testamentary trust’ — 108(1), 248(1); “transfer” — 73(1.1); “trust” — 104(1), 248(1), 
(3); “undepreciated capital cost” — 13(21), 248(1). 


74. [Repealed under former Act] 
Selected Cases [subsec. 74(1)]: Kieboom v. MNR, [1992] 2 C.T.C. 59 (FCA) 
(Taxpayer “transferred” property to related parties by reducing equity in corporation on 
subscription for shares by related parties). 


74.1 (1) Transfers and loans to spouse for common-law 
partner] — Where an individual has transferred or lent property 
(otherwise than by an assignment of any portion of a retirement 
pension pursuant to section 65.1 of the Canada Pension Plan or a 
comparable provision of a provincial pension plan as defined in sec- 
tion 3 of that Act or of a prescribed provincial pension plan), either 
directly or indirectly, by means of a trust or by any other means 
whatever, to or for the benefit of a person who is the individual’s 
spouse or common-law partner or who has since become the indivi- 
dual’s spouse or common-law partner, any income or loss, as the 
case may be, of that person for a taxation year from the property or 
from property substituted therefor, that relates to the period in the 
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year throughout which the individual is resident in Canada and that 
person is the individual’s spouse or common-law partner, shall be 
deemed to be income or a loss, as the case may be, of the individual 
for the year and not of that person. 

Related Provisions: 56(2) — Indirect payments; 56(4.1) — Interest free or low in- 
terest loans; 73(1) — Transfer to spouse deemed at cost; 74.1(3) — Repayment of ex- 
isting indebtedness; 74.2(1) — Gain or loss deemed that of lender or transferor; 74.3 — 
Transfer or loan to a trust; 74.4(4)— Benefit not granted to designated person; 
74.5(1) — Transfer for fair market value consideration; 74.5(2) — Loan for value; 
74.5(3) — Spouses living apart; 74.5(6) — Back-to-back loans or transfers; 74.5(7) — 
Guarantees: 74.5(9) — Transfer or loan to a trust; 74.5(11) — Artificial transactions; 
74.5(12) — Attribution rules — exemption; 74.5(13) — No attribution of split income 
subject to kiddie tax; 82(2) — Attributed dividends deemed received by taxpayer; 
96(1.8) — Transfer or loan of partnership interest, 212(12) — No non-resident with- 
holding tax where income attributed; 248(5) — Substituted property. 

History: Subsec. 74.1(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner’. 

Regulations: 7800(1) (prescribed provincial pension plan is the Saskatchewan Pen- 
sion Plan). 

Interpretation Bulletins: [T-295R4: Taxable dividends received after 1987 by a 
spouse; IT-325R2: Property transfers after separation, divorce and annulment; IT- 
385R2: Disposition of an income interest in a trust; IT-394R2: Preferred beneficiary 
election: IT-434R: Rental of real property by individual; IT-511R: Interspousal and 
certain other transfers and loans of property; IT-531: Eligible funeral arrangements. 


(2) Transfers and loans to minors — Where an individual has 
transferred or lent property, either directly or indirectly, by means 
of a trust or by any other means whatever, to or for the benefit of a 
person who was under 18 years of age (other than an amount re- 
ceived in respect of that person as a consequence of the operation of 
subsection 122.61(1)) and who 


(a) does not deal with the individual at arm’s length, or 
(b) is the niece or nephew of the individual, 


any income or loss, as the case may be, of that person for a taxation 
year from the property or from property substituted therefor, that 
relates to the period in the year throughout which the individual is 
resident in Canada, shall be deemed to be income or a loss, as the 
case may be, of the individual and not of that person unless that 
person has, before the end of the year, attained the age of 18 years. 
Related Provisions: 56(2) — Indirect payments; 56(4.1) — Interest free or low in- 
terest loans: 69(1)(b) — Transfer not at arm’s length deemed to be disposition at fair 
market value: 74.1(3) — Repayment of existing indebtedness; 74.3 — Transfer or loan 
to a trust; 74.4(4) — Benefit not granted to designated person; 74.5(1) — Transfer for 
fair market value consideration; 74.5(2) — Loan for value; 74.5(3) — Spouses living 
apart; 74.5(6) — Back-to-back loans or transfers; 74.5(7) — Guarantees; 74.5(9) — 
Transfer or loan to a trust; 74.5(11) — Artificial transactions; 74.5(12) — Attribution 
rules — exemption; 74.5(13) — No attribution of split income subject to kiddie tax; 
75(1) — Transfer before May 23, 1985; 82(2) — Attributed dividends deemed received 
by taxpayer; 96(1.8) — Transfer or loan of partnership interest; 212(12) — No non- 
resident withholding tax where income attributed; 248(5) — Substituted property. 
History: That portion of subsec. 74.1(2) preceding para. (a) amended by 1994, c. 7, 
Sch. VII (1992, c. 48), s. 4, to add the phrase in parentheses, applicable to 1993 et seq. 
Selected Cases [s. 74.1(2)]: Romkey v. R., [2000] 1 C.T.C. 390 (FCA) (Divestiture 
of right to future dividends was caught by provision). 

Interpretation Bulletins: IT-268R4: Inter vivos transfer of farm property to child; 
IT-325R2: Property transfers after separation, divorce and annulment, IT-385R2: Dis- 
position of an income interest in a trust; IT-394R2: Preferred beneficiary election; IT- 
434R: Rental of real property by individual; IT-510: Transfers and loans of property 
made after May 22, 1985 to a related minor; IT-531: Eligible funeral arrangements. 


(3) Repayment of existing indebtedness — For the purposes 
of subsections (1) and (2), where, at any time, an individual has lent 
or transferred property (in this subsection referred to as the “lent or 
transferred property”) either directly or indirectly, by means of a 
trust or by any other means whatever, to or for the benefit of a per- 
son, and the lent or transferred property or property substituted 
therefor is used 


(a) to repay, in whole or in part, borrowed money with which © 


other property was acquired, or 
(b) to reduce an amount payable for other property, 


there shall be included in computing the income from the lent or 
transferred property, or from property substituted therefor, that is so 
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used, that proportion of the income or loss, as the case may be, de- 
rived after that time from the other property or from property sub- 
stituted therefor that the fair market value at that time of the lent or 
transferred property, or property substituted therefor, that is so used 
is of the cost to that person of the other property at the time of its 
acquisition, but for greater certainty nothing in this subsection shall 
affect the application of subsections (1) and (2) to any income or 
loss derived from the other property or from property substituted 
therefor. 

Interpretation Bulletins [subsec. 74.1(3)]: IT-325R2: Property transfers after 
separation, divorce and annulment; IT-394R2: Preferred beneficiary election; IT-510: 
Transfers and loans of property made after May 22, 1985 to a related minor. 
Definitions [s. 74.1]: “amount” — 248(1): “arm’s length” — 251(1); “borrowed 
money” — 248(1); “Canada” — 255; “common-law partner’, “individual” — 248(1); 
“nephew”, “niece” — 252(2)(g); “person”, “property” — 248(1); “resident in Can- 
ada” — 250; “substituted property” — 248(5); “taxation year’? — 249: “trust?” — 
104(1), 248(1), (3). 


74.2 (1) Gain or loss deemed that of lender or transferor — 
Where an individual has lent or transferred property (in this section 
referred to as “lent or transferred property”), either directly or indi- 
rectly, by means of a trust or by any other means whatever, to or for 
the benefit of a person (in this subsection referred to as the “Tecipi- 
ent”) who is the individual’s spouse or common-law partner or who 
has since become the individual’s spouse or common-law partner, 
the following rules apply for the purposes of computing the income 
of the individual and the recipient for a taxation year: 


(a) the amount, if any, by which 


(i) the total of the recipient’s taxable capital gains for the 
year from dispositions of property (other than listed personal 
property) that is lent or transferred property or property sub- 
stituted therefor occurring in the period (in this subsection 
referred to as the “attribution period”) throughout which the 
individual is resident in Canada and the recipient is the indi- 
vidual’s spouse or common-law partner 


exceeds 


(i1) the total of the recipient’s allowable capital losses for the 
year from dispositions occurring in the attribution period of 
property (other than listed personal property) that is lent or 
transferred property or property substituted therefor 


shall be deemed to be a taxable capital gain of the individual for 
the year from the disposition of property other than listed per- 
sonal property; 


(b) the amount, if any, by which the total determined under sub- 
paragraph (a)(ii) exceeds the total determined under subpara- 
graph (a)(i) shall be deemed to be an allowable capital loss of 
the individual for the year from the disposition of property other 
than listed personal property; 


(c) the amount, if any, by which 


(i) the amount that the total of the recipient’s gains for the 
year from dispositions occurring in the attribution period of 
listed personal property that is lent or transferred property or 
property substituted therefor would be if the recipient had at 
no time owned listed personal property other than listed per- 
sonal property that was lent or transferred property or pro- 
perty substituted therefor 


exceeds 


(ii) the amount that the total of the recipient’s losses for the 
year from dispositions of listed personal property that is lent 
or transferred property or property substituted therefor would 
be if the recipient had at no time owned listed personal pro- 
perty other than listed personal property that was lent or 
transferred property or property substituted therefor, 


shall be deemed to be a gain of the individual for the year from 
the disposition of listed personal property; 


(d) the amount, if any, by which the total determined under sub- 
paragraph (c)(ii) exceeds the total determined under subpara- 
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graph (c)(1) shall be deemed to be a loss of the individual for the 
year from the disposition of listed personal property; and 


(e) any taxable capital gain or allowable capital loss or any gain 
or loss taken into account in computing an amount described in 
paragraph (a), (b), (c) or (d) shall, except for the purposes of 
those paragraphs and to the extent that the amount so described 
is deemed by virtue of this subsection to be a taxable capital 
gain or an allowable capital loss or a gain or loss of the indivi- 
dual, be deemed not to be a taxable capital gain or an allowable 
capital loss or a gain or loss, as the case may be, of the recipient. 


Related Provisions: 73(1) — Transfer to spouse deemed at cost; 74.1(1) — Trans- 
fers and loans to spouse; 74.2(3) — Application to disposition on emigration; 74.3 — 
Transfers or loans to a trust; 74.4(4) — Benefit not granted to a designated person: 
74.5(1) — Transfer for fair market value consideration; 74.5(2) — Loans for value: 
74.5(3) — Spouses _ living apart; 74.5(6) — Back-to-back loans and transfers; 
74.5(7) — Guarantees: 74.5(12) — Attribution rules — exemption; 248(5) — Substi- 
tuted property. 


History: Subsec. 74.2(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”, 


Interpretation Bulletins: IT-325R2: Property transfers after separation, divorce and 
annulment; IT-394R2: Preferred beneficiary election; IT-511R: Interspousal and cer- 
tain other transfers and loans of property; IT-531: Eligible funeral arrangements. 


(2) Deemed gain or loss — Where an amount is deemed by sub- 
section (1) or 75(2) or section 75.1 of this Act, or subsection 74(2) 
of the Income Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952, to be a taxable capital gain or an allowable capital loss of 
an individual for a taxation year, 


(a) for the purposes of sections 3 and 111, as they apply for the 
Purposes of section 110.6, such portion of the gain or loss as 
may reasonably be considered to relate to the disposition of a 
property by another person in the year shall be deemed to arise 
from the disposition of that property by the individual in the 
year; and 


(b) for the purposes of section 110.6, that property shall be 
deemed to have been disposed of by the individual on the day on 
which it was disposed of by the other person. 


History: Para. 74.2(2)(b) amended by 1995, c. 3, s. 20, applicable to 1994 et seq. Para. 
(b) formerly read: 


(b) for the purposes of section 110.6, that property shall be deemed to have been 
disposed of by the individual in the year. 


That portion of subsec. 74.2(2) preceding para. (a) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), s. 51, applicable to 1987 et seq. That portion formerly read: 


(2) Deemed gain or loss — Where an individual is deemed under subsection 
(1) or section 75.1 of this Act or subsection 74(2) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, to have a taxable capital gain or 
allowable capital loss for a taxation year, 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins [subsec. 74.2(2)]: IT-369R: Attribution of trust income 
to settlor; IT-394R2: Preferred beneficiary election. 


(3) Election for subsection (1) to apply — Subsection (1) does 
not apply to a disposition at any particular time (in this subsection 
referred to as the “emigration disposition”) under paragraph 
128.1(4)(b), by a taxpayer who is a recipient referred to in subsec- 
tion (1), unless the recipient and the individual referred to in that 
subsection, in their returns of income for the taxation year that in- 
cludes the first time, after the particular time, at which the recipient 
disposes of the property, jointly elect that subsection (1) apply to 
the emigration disposition. 


Related Provisions: 74.2(4) — Application rule. 

History: Subsec. 74.2(3) added by 2001, c. 17, s. 54, applicable after October 1, 1996. 
(4) Application of subsection (3) — For the purpose of apply- 
ing subsection (3) and notwithstanding subsections 152(4) to (5), 


any assessment of tax payable under this Act by the recipient or the 
individual referred to in subsection (1) shall be made that is neces- 
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sary to take an election under subsection (3) into account except 
that no such assessment shall affect the computation of 


(a) interest payable under this Act to or by a taxpayer in respect 
of any period that is before the taxpayer’s filing-due date for the 
taxation year that includes the first time, after the particular time 
referred to in subsection (3), at which the recipient disposes of 
the property referred to in that subsection; or 


(b) any penalty payable under this Act. 
History: Subsec. 74.2(4) added by 2001, c. 17, s. 54, applicable after October 1, 1996. 


Selected Cases [s. 74.2]: King v. Canada, [1995] 1 C.T.C. 2353 (TCC) (Conduct of 
taxpayers may constitute estoppel with respect to attribution and timing). 
Definitions [s. 74.2]: “allowable capital loss” — 38(b), 248(1); “amount”, “assess- 
ment” — 248(1); “Canada” — 255; “common-law partner”, “disposition”, “filing-due 
date”, “individual” — 248(1); “listed personal property” — 54, 248(1); “person”, “pro- 
perty” — 248(1); “resident in Canada” — 250; “substituted property” — 248(5); “taxa- 
ble capital gain” — 38(a), 248(1); “taxation year” — 249; “taxpayer” — 248(1); 
“trust” — 104(1), 248(1), (3). 


74.3 (1) Transfers or loans to a trust — Where an individual 
has lent or transferred property (in this section referred to as “lent or 
transferred property”), either directly or indirectly, by means of a 
trust or by any other means whatever, to a trust in which another 
individual who is at any time a designated person in respect of the 
individual is beneficially interested at any time, the following rules 
apply: 

(a) for the purposes of section 74.1, the income of the designated 

person for a taxation year from the lent or transferred property 

shall be deemed to be an amount equal to the lesser of 


(i) the amount in respect of the trust that was included by 
virtue of paragraph 12(1)(m) in computing the income for the 
year of the designated person, and 


(ii) that proportion of the amount that would be the income 
of the trust for the year from the lent or transferred property 
or from property substituted therefor if no deduction were 
made under subsections 104(6) or (12) that 


(A) the amount determined under subparagraph (i) in re- 
spect of the designated person for the year 

is of 
(B) the total of all amounts each of which is an amount 
determined under subparagraph (i) for the year in respect 
of the designated person or any other person who is 


throughout the year a designated person in respect of the 
individual; and 


(b) for the purposes of section 74.2, an amount equal to the 
lesser of 


(i) the amount that was designated under subsection 104(21) 
in respect of the designated person in the trust’s return of in- 
come for the year, and 


(ii) the amount, if any, by which 


(A) the total of all amounts each of which is a taxable 
capital gain for the year from the disposition by the trust 
of the lent or transferred property or property substituted 
therefor. 


exceeds 


(B) the total of all amounts each of which is an allowable 
capital loss for the year from the disposition by the trust 
of the lent or transferred property or property substituted 
therefor, 


shall be deemed to be a taxable capital gain of the designated 
person for the year from the disposition of property (other than 
listed personal property) that is lent or transferred property. 


Related Provisions: 56(4.1) — Interest free or low-interest loans; 74.4(4) — Benefit 
not granted to a designated person; 74.5(5) — “Designated person”; 74.5(6) — Back to 
back loans and transfers; 74.5(7) — Guarantees; 74.5(12) — Attribution rules — ex- 
emption; 74.5(13) — No attribution of split income subject to kiddie tax; 75(2) — Re- 
versionary’ trusts — attribution rules; 82(2) — Attributed dividends deemed received 
by individual; 96(1.8) — Transfer or loan of partnership interest; 212(12) — No non- 
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resident withholding tax where income attributed; 248(5) — Substituted property; 
248(25) — Beneficially interested. 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-510: Trans- 
fers and loans of property made after May 22, 1985 to a related minor; IT-511R: Inter- 
spousal and certain other transfers and loans of property. 


(2) Definition of “designated person” — In this section, “des- 
ignated person”, in respect of an individual, has the meaning as- 
signed by subsection 74.5(5). 

Origin of subsec. 74.3(2): R.S.C. 1985, c. 1 (Sth Supp.). 

Definitions [s. 74.3]: “allowable capital loss” — 38(b), 248(1); “amount” — 248(1); 
“beneficially interested” — 248(25); “designated person” — 74.3(2), 74.5(S); “indivi- 
dual” — 248(1); “‘listed personal property” — 54, 248(1); “property” — 248(1); “sub- 
stituted property” — 248(5); “taxable capital gain” — 38(a), 248(1); “taxation year” — 
249; “trust” — 104(1), 248(1), (3). 


74.4 (1) Definitions — In this section, 


“designated person’’, in respect of an individual, has the meaning 
assigned by subsection 74.5(5); 


Origin of 74.4(1)“designated person”: R.S.C. 1985, c. 1 (Sth Supp.). 


“excluded consideration”, at any time, means consideration re- 
ceived by an individual that is 


(a) indebtedness, 
(b) a share of the capital stock of a corporation, or 


(c) a right to receive indebtedness or a share of the capital stock 
of a corporation. 


(2) Transfers and loans to corporations — Where an indivi- 
dual has transferred or lent property, either directly or indirectly, by 
means of a trust or by any other means whatever, to a corporation 
and one of the main purposes of the transfer or loan may reasonably 
be considered to be to reduce the income of the individual and to 
benefit, either directly or indirectly, by means of a trust or by any 
other means whatever, a person who is a designated person in re- 
spect of the individual, in computing the income of the individual 
for any taxation year that includes a period after the loan or transfer 
throughout which 


(a) the person is a designated person in respect of the individual 
and would have been a specified shareholder of the corporation 
if the definition “specified shareholder” in subsection 248(1) 
were read without reference to paragraphs (a) and (d) of that 
definition and if the reference therein to “any other corporation 
that is related to the corporation” were read as a reference to 
“any other corporation (other than a small business corporation) 
that is related to the corporation’, 


(b) the individual was resident in Canada, and 
(c) the corporation was not a small business corporation, 


the individual shall be deemed to have received as interest in the 
year the amount, if any, by which 


(d) the amount that would be interest on the outstanding amount 
of the loan or transferred property for such periods in the year if 
the interest were computed thereon at the prescribed rate of in- 
terest for such periods 


exceeds the total of 


(e) any interest received in the year by the individual in respect 
of the transfer or loan (other than amounts deemed by this sub- 
section to be interest), 


(f) 5/4 of all taxable dividends received (other than dividends 
deemed by section 84 to have been received) by the individual 
in the year on shares that were received from the corporation as 
consideration for the transfer or as repayment for the loan that 
were excluded consideration at the time the dividends were re- | 
ceived or on shares substituted therefor that were excluded con- | 
sideration at that time, and 


(g) where the designated person is a specified individual in rela- 


tion to the year, the amount required to be included in comput- | 
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ing the designated person’s income for the year in respect of all 
taxable dividends received by the designated person that 


(i) can reasonably be considered to be part of the benefit 
sought to be conferred, and 


(ii) are included in computing the designated person’s split 
income for any taxation year. 
Related Provisions: 56(4.1) — Interest free or low interest loan to individual: 
74.4(4) — Benefit not granted to a designated person; 82(2) — Attributed dividends 
deemed received by individual; 120.4 — Kiddie tax; 248(5) — Substituted property. 
See also at end of s. 74.4. 
History: Para. 74.4(2)(g) added by 2000, c. 19, s. 10, applicable to 2000 er seq. 


Para. 74.4(2)(a) substituted by 1994, c. 7, Sch. 11 (1991, c. 49), s. 52, applicable to 1987 
et seq. with respect to loans and transfers made after October 27, 1986. Para. 74.4(2)(a) 
formerly read: 


(a) the person is a designated person in respect of the individual and would have 
been a specified shareholder of the corporation if the definition “specified share- 
holder” in subsection 248(1) were read without reference to paragraphs (a) and 
(d) of that definition, 

Regulations: 4301(c) (prescribed rate of interest for 74.4(2)(d)). 

Interpretation Bulletins: IT-394R2: Preferred beneficiary election. 

Information Circulars: 88-2, para. 10: General anti-avoidance rule — section 245 of 

the Income Tax Act. 

I.T. Technical News: 16 (Neuman case). 


Advance Tax Rulings: ATR-25: Estate freeze: ATR-36: Estate freeze; ATR-47: 
Transfer of assets to Realtyco. 


(3) Outstanding amount — For the purposes of subsection (2), 
the outstanding amount of a transferred property or loan at a partic- 
ular time is 


(a) in the case of a transfer of property to a corporation, the 
amount, if any, by which the fair market value of the property at 
the time of the transfer exceeds the total of 


(i) the fair market value, at the time of the transfer, of the 
consideration (other than consideration that is excluded con- 
sideration at the particular time) received by the transferor 
for the property, and 


(ii) the fair market value, at the time of receipt, of any con- 
sideration (other than consideration that is excluded consid- 
eration at the particular time) received by the transferor at or 
before the particular time from the corporation or from a per- 
son with whom the transferor deals at arm’s length, in ex- 
change for excluded consideration previously received by the 
transferor as consideration for the property or for excluded 
consideration substituted for such consideration; 


(b) in the case of a loan of money or property to a corporation, 
the amount, if any, by which 


(i) the principal amount of the loan of money at the time the 
loan was made, or 


(ii) the fair market value of the property lent at the time the 
loan was made, 


as the case may be, exceeds the fair market value, at the time the 
Tepayment is received by the lender, of any repayment of the 
loan (other than a repayment that is excluded consideration at 
the particular time). 


(4) Benefit not granted to a designated person — For the 
purposes of subsection (2), one of the main purposes of a transfer or 
loan by an individual to a corporation shall not be considered to be 
to benefit, either directly or indirectly, a designated person in re- 
spect of the individual, where 
(a) the only interest that the designated persomhas in the corpo- 
ration is a beneficial interest in shares of the corporation held by 
a trust; 
(b) by the terms of the trust, the designated person may. not re- 
ceive or otherwise obtain the use of any of the income or capital 
of the trust while being a designated person in respect of the 
individual; and 
(c) the designated person has not received or otherwise obtained 
the use of any of the income or capital of the trust, and no de- 


S. 74.5(2)(a)(i) 


duction has been made by the trust in computing its income 
under subsection 104(6) or (12) in respect of amounts paid or 
payable to, or included in the income of, that person while being 
a designated person in respect of the individual. 


Related Provisions [S. 74.4]: 51(1)(e) — Exchange deemed transfer of convertible 
property by taxpayer to corporation: 74.5(4) — Exemption where spouses are living 
separate and apart; 74.5(5) —“Meaning of designated person”; 74.5(6) — Back-to- 
back loans and transfers: 74.5(7) — Guarantees; 74.5(9) — Transfers or loans to a 
trust; 74.5(11) — Artificial transactions: 82(2) — Dividends deemed received; 
87(2)(j.7) — Amalgamations — continuing corporation; 212(12) — No non-resident 
withholding tax where income attributed: 248(25) — Meaning of “beneficial interest”. 
Definitions [s. 74.4]: “amount” — 248(1); “arm’s length” — 251(1); “Canada” — 
255; “corporation” — 248(1), Interpretation Act 35(1); “designated person’ — 74.4(1), 
74.5(5); “dividend” — 248(1); “excluded consideration” — 74.4(1):; “individual” 


248(1); “outstanding amount” — 74.4(3): “person”, “prescribed” — 248(1); “pre-_ 
scribed rate’ — Reg. 4301; “principal amount”, “property” — 248(1): “received” — 
248(7); “resident in Canada” — 250: “share”, “small business corporation” — 248(1); 


“specified individual” — 120.4(1), 248(1): “specified shareholder” — 248(1): “split in- 
come” — 120.4(1), 248(1): “substituted? — 248(5); “taxable dividend” — 89(1), 
248(1); “taxation year” — 249: “trust?? — 104(1), 248(1), (3). 


74.5 (1) Transfers for fair market consideration —_ Notwith- 
standing any other provision of this Act, subsections 74,1(1) and (2) 
and section 74.2 do not apply to any income, gain or loss derived in 
a particular taxation year from transferred property or from property 
substituted therefor if 


(a) at the time of the transfer the fair market value of the trans- 
ferred property did not exceed the fair market value of the pro- 
perty received by the transferor as consideration for the trans- 
ferred property; 


(b) where the consideration received by the transferor included 
indebtedness, 


(1) interest was charged on the indebtedness at a rate equal to 
or greater than the lesser of 


(A) the prescribed rate that was in effect at the time the 
indebtedness was incurred, and 


(B) the rate that would, having regard to all the circum- 
stances, have been agreed on, at the time the indebtedness 
was incurred, between parties dealing with each other at 
arm’s length, 


(ii) the amount of interest that was payable in respect of the 
particular year in respect of the indebtedness was paid not 
later than 30 days after the end of the particular year, and 


(iii) the amount of interest that was payable in respect of 
each taxation year preceding the particular year in respect of 
the indebtedness was paid not later than 30 days after the end 
of each such taxation year; and 


(c) where the property was transferred to or for the benefit of the 
transferor’s spouse or common-law partner, the transferor 
elected in the transferor’s return of income under this Part for 
the taxation year in which the property was transferred not to 
have the provisions of subsection 73(1) apply. 
Related Provisions: 74.5(6) — Back-to-back loans and transfers. Seealso at end of 
See 453 


History: Subsec. 74.5(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law. partner”, applicable to’ 2001 er seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)*common-law 
partner”. 

Regulations: 4301(c) (prescribed rate of interest for 74.5(1)(b)(i)(A)). 
Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-510: Trans- 
fers and loans of property made after May 22, 1985 to a related minor; IT-511R: Inter- 
spousal and certain other transfers and loans of property. 


(2) Loans for value — Notwithstanding any other provision of 
this Act, subsections 74.1(1) and (2) and section 74.2 do not apply 
to any income, gain or loss derived in a particular taxation year 
from lent property or from property substituted therefor if 


(a) interest was charged on the loan at a rate equal to or greater 
than the lesser of 
(1) the prescribed rate that was in effect at the time the loan 
was made, and 
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(ii) the rate that would, having regard to all the circum- 
stances, have been agreed on, at the time the loan was made, 
between parties dealing with each other at arm’s length; 


(b) the amount of interest that was payable in respect of the par- 
ticular year in respect of the loan was paid not later than 30 days 
after the end of the particular year; and 


(c) the amount of interest that was payable in respect of each 
taxation year preceding the particular year in respect of the loan 
was paid not later than 30 days after the end of each such taxa- 
tion year. 


Related Provisions: 74.5(7) — Guarantees. See additional Related Provisions at end 
of s. 74.5. 


Regulations: 4301(c) (prescribed rate of interest for 74.5(2)(a)(i)). 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-510; Trans- 
fers and loans of property made after May 22, 1985 to a related minor; IT-511R: Inter- 
spousal and certain other transfers and loans of property. 


(3) Spouses [or common-law partners] living apart — Not- 
withstanding subsection 74.1(1) and section 74.2, where an indivi- 
dual has lent or transferred property, either directly or indirectly, by 
means of a trust or by any other means whatever, to or for the bene- 
fit of a person who is the individual’s spouse or common-law part- 
ner or who has since become the individual’s spouse or common- 
law partner, 


(a) subsection 74.1(1) does not apply to any income or loss from 
the property, or property substituted therefor, that relates to the 
period throughout which the individual is living separate and 
apart from that person because of a breakdown of their marriage 
or common-law partnership; and 


(b) section 74.2 does not apply to a disposition of the property, 
or property substituted therefor, occurring at any time while the 
individual is living separate and apart from that person because 
of a breakdown of their marriage or common-law partnership, if 
an election completed jointly with that person not to have that 
section apply is filed with the individual’s return of income 
under this Part for the taxation year that includes that time or for 
any preceding taxation year. 


History: Subsec. 74.5(3) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, and by Sch. 2, s. 9, to replace “marriage” with 
“marriage or common-law partnership”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Para. 74.5(3)(b) substituted by 1994, c. 7, Sch. If (1991, c. 49), s. 53, applicable to 
transfers of property made after May 22, 1985 and loans outstanding on or after May 
22, 1985. Para. 74.5(3)(b) formerly read: 


(b) section 74.2 does not apply with respect to a disposition of the property, or 
property substituted therefor, during the period throughout which the individual 
is living separate and apart from that person by reason of a breakdown of their 
marriage, if the individual files with the individual’s return of income under this 
Part for the taxation year during which the individual commenced to so live sep- 
arate and apart from that person an election completed jointly with that person 
not to have that section apply. 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-434R: Rental 
of real property by individual; IT-511R: Interspousal and certain other transfers and 
loans of property. 


(4) ldem — No amount shall be included in computing the income 
of an individual under subsection 74.4(2) in respect of a designated 
person in respect of the individual who is the spouse or common- 
law partner of the individual for any period throughout which the 
individual is living separate and apart from the designated person 
by reason of a breakdown of their marriage or common-law 
partnership. 


Related Provisions: See at end of s. 74.5. 


History: Subsec. 74.5(4) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, and by Sch. 2, s. 9, to replace “marriage” with 
“marriage or common-law partnership”, applicable to 2001 er seq., in force July Bil 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 
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(5) Definition of “designated person” — For the purposes of 
this section, “designated person” in respect of an individual, means 
a person 


(a) who is the spouse or common-law partner of the individual; 
or 


(b) who is under 18 years of age and who 
(i) does not deal with the individual at arm’s length, or 
(ii) is the niece or nephew of the individual. 


History: Subsec. 74.5(5) amended by 2000, c. 12, Sch. 2. s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner’. 

Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-511R: Inter- 
spousal and certain other transfers and loans of property. 


(6) Back to back loans and transfers — Where an individual 
has lent or transferred property 


(a) to another person and that property, or property substituted 
therefor, is lent or transferred by any person (in this subsection 
referred to as a “third party”) directly or indirectly to or for the 
benefit of a specified person with respect to the individual, or 


(b) to another person on condition that property be lent or trans- 
ferred by any person (in this subsection referred to as a “third 
party”) directly or indirectly to or for the benefit of a specified 
person with respect to the individual, 


the following rules apply: 


(c) for the purposes of sections 74.1, 74.2, 74.3 and 74.4, the 
property lent or transferred by the third party shall be deemed to 
have been lent or transferred, as the case may be, by the indivi- 
dual to or for the benefit of the specified person, and 


(d) for the purposes of subsection (1), the consideration received 
by the third party for the transfer of the property shall be deemed 
to have been received by the individual. 


Related Provisions: 74.5(8) — “Specified person”. See also at end of s. 74.5. 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-510: Trans- 
fers and loans of property made after May 22, 1985 to a related minor; IT-511R: Inter- 
spousal and certain other transfers and loans of property. 


(7) Guarantees — Where an individual is obligated, either abso- 
lutely or contingently, to effect any undertaking including any guar- 
antee, covenant or agreement given to ensure the repayment, in 
whole or in part, of a loan made by any person (in this subsection 
referred to as the “third party”) directly or indirectly to or for the 
benefit of a specified person with respect to the individual or the 
payment, in whole or in part, of any interest payable in respect of 
the loan, the following rules apply: 


(a) for the purposes of sections 74.1, 74.2, 74.3 and 74.4, the 
property lent by the third party shall be deemed to have been 
lent by the individual to or for the benefit of the specified per- 
son; and 


(b) for the purposes of paragraphs (2)(b) and (c), the amount of 
interest that is paid in respect of the loan shall be deemed not to 
include any amount paid by the individual to the third party as 
interest on the loan. 

Related Provisions: 74.5(8) — “Specified person”. See also at end of s. 74.5. 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-510: Trans- 
fers and loans of property made after May 22, 1985 to a related minor; IT-511R: Inter- 
spousal and certain other transfers and loans of property. 


(8) Definition of “specified person” — For the purposes of 
subsections (6) and (7), “specified person”, with respect to an indi- 
vidual, means 

(a) a designated person in respect of the individual; or 


(b) a corporation, other than a small business corporation, of 
which a designated person in respect of the individual would 


have been a specified shareholder if the definition “specified — 


shareholder” in subsection 248(1) were read without reference to 
paragraphs (a) and (d) of that definition. 
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Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-510: Trans- 
fers and loans of property made after May 22, 1985 to a related minor; IT-511R: Inter- 
spousal and certain other transfers and loans of property. 


(9) Transfers or loans to a trust — Where a taxpayer has lent 
or transferred property, either directly or indirectly, by means of a 
trust or by any other means whatever, to a trust in which another 
taxpayer is beneficially interested, the taxpayer shall, for the pur- 
poses of this section and sections 74.1 to 74.4, be deemed to have 
lent or transferred the property, as the case may be, to or for the 
benefit of the other taxpayer. 


Related Provisions: 248(25) — Beneficially interested, 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-510: Trans- 
fers and loans of property made after May 22, 1985 to a related minor; IT-511R: Inter- 
spousal and certain other transfers and loans of property. 


(10) [Repealed] 


History: Subsec. 74.5(10) repealed by 1994, c. 7, Sch. VIII (1993, c. 24), s. 30, appli- 
cable after 1990. (See subsec, 248(25).) Subsec. (10) formerly read: 


(10) Beneficially interested — For the purposes of this section and sections 
74.1 to 74.4, a taxpayer is beneficially interested in a trust if the taxpayer has any 
right (whether immediate or future, whether absolute or contingent or whether 
conditional on or subject to the exercise of a discretionary power by any person 
or persons) to receive any of the income or capital of the trust either directly 
from the trust or indirectly through one or more other trusts. 


(11) Artificial transactions — Notwithstanding any other provi- 
sion of this Act, sections 74.1 to 74.4 do not apply to a transfer or 
loan of property where it may reasonably be concluded that one of 
the main reasons for the transfer or loan was to reduce the amount 
of tax that would, but for this subsection, be payable under this Part 
on the income and gains derived from the property or from property 
substituted therefor. 

Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-510; Trans- 


fers and loans of property made after May 22, 1985 to a related minor; IT-511R: Inter- 
spousal and certain other transfers and loans of property. 


(12) Where sections 74.1 to 74.3 do not apply — Sections 
74.1, 74.2 and 74.3 do not apply in respect of a transfer by an indi- 
vidual of property 


(a) as a payment of a premium under a registered retirement sav- 
ings plan under which the individual’s spouse or common-law 
partner is, immediately after the transfer, the annuitant (within 
the meaning of subsection 146(1)) to the extent that the premium 
is deductible in computing the income of the individual for a 
taxation year; 


(a.1) as an amount contributed under a provincial pension plan 
prescribed for the purposes of paragraph 60(v) under which the 
individual’s spouse or common-law partner is, immediately after 
the transfer, the annuitant (within the meaning assigned by sub- 
section 146(1)) or the owner of the account under the plan to the 
extent that the amount does not exceed the amount by which the 
amount prescribed for the purposes of subparagraph 60(v)(ii) for 
the year in respect of the plan exceeds the total of all other con- 
tributions to the plan for the year to the account of the spouse or 
common-law partner under the plan; or 


(b) as or on account of an amount paid by the individual to an- 
other individual who is the individual’s spouse or common-law 
partner or a person who was under 18 years of age in a taxation 
year and who 


(i) does not deal with the individual at arm’s length, or 
(il) is the niece or nephew of the individual, 
that is deductible in computing the individual’s income for the 


year and is required to be included in computing the income of 
the other individual. 


Related Provisions: 146(5.1) — Amount of spousal RRSP premiums deductible; 
146(8.3) — Attribution on spousal RRSP payments if withdrawn soon. 


| History: Subsec. 74.5(12) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
/with “spouse or common-law partner”, applicable to 2001 er seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 
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Interpretation Bulletins [subsec. 74.5(12)]: IT-394R2: Preferred beneficiary 
election; IT-510: Transfers and loans of property made after May 22, 1985 to a related 
minor; IT-511R: Interspousal and certain other transfers and loans of property. 


(13) Exception from attribution rules [kiddie tax] — Subsec- 
tions 74.1(1) and (2), 74.3(1) and 75(2) of this Act and section 74 of 
the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, do not apply to any amount that is included in computing a 
specified individual’s split income for a taxation year. 


History: Subsec. 74.5(13) added by 2000, c. 19, s. 11, applicable to 2000 et seq. 


Related Provisions [s. 74.5]: 51(1)(c) — Exchange deemed transfer of convertible 
property by taxpayer to corporation; 87(2)(j.7) — Amalgamations — continuing corpo- 
ration; 248(5) — Substituted property. 


Definitions [s. 74.5]: “amount” — 248(1); “arm’s length” — 251(1): “beneficially 
interested” — 248(25); “capital gain” — 39(1)(a), 248(1); “common-law partner”’, 
“common-law partnership” — 248(1): “corporation” — 248(1), Interpretation Act 
35(1); “designated person” — 74.5(5): “individual” — 248(1); “nephew”, “niece” — 
252(2)(g); “person”, “prescribed” — 248(1); “prescribed rate” — Reg. 4301; “pro- 
perty” — 248(1); “registered retirement savings plan” — 146(1), 248(1); “share- 
holder”, “small business corporation” 248(1); “specified individual’ — 120.4(1), 
248(1); “specified person’ — 74.5(8): “specified shareholder” — 248(1): “split in- 
come” — 120.4(1), 248(1); “substituted property” — 248(5); “taxable dividend” — 
89(1), 248(1); “taxation year” — 249; “taxpayer” — 248(1): “trust?” — 104(1), 248(1), 
(3). 


75. (1) [Repealed under former Act] 


Selected Cases [subsec. 75(1)]: Harvey v. Canada, [1995] 1 C.T.C. 2507 (TCC) 
(Minimum formalities required where subsec, 75(1) sought to be avoided), 


(2) Trusts [revocable, etc.] — Where, by a trust created in any 
manner whatever since 1934, property is held on condition 


(a) that it or property substituted therefor may 


(i) revert to the person from whom the property or property 
for which it was substituted was directly or indirectly re- 
ceived (in this subsection referred to as “the person”), or 


(ii) pass to persons to be determined by the person at a time 
subsequent to the creation of the trust, or 


(b) that, during the existence of the person, the property shall not 
be disposed of except with the person’s consent or in accordance 
with the person’s direction, 


any income or loss from the property or from property substituted 
for the property, and any taxable capital gain or allowable capital 
loss from the disposition of the property or of property substituted 
for the property, shall, during the existence of the person while the 
person is resident in Canada, be deemed to be income or a loss, as 
the case may be, or a taxable capital gain or allowable capital loss, 
as the case may be, of the person. 


Related Provisions: 56(4.1) — Interest free or low interest loans: 73(1) — Rollover 
of capital property to revocable living trust; 74.2(2) — Deemed gain or loss; 
74.5(13) — No attribution of split income subject to kiddie tax; 75(3) — Exceptions; 
82(2) — Dividends deemed received; 94(4)(h) [proposed] — Deeming non-resident 
trust to be resident in Canada does not apply to 75(2): 107(4.1) — Denial of rollover 
under subsec. 107(2); 107.4(1)(e) —No qualifying disposition where settlor can 
change beneficiaries of trust; 160(1)— Tax liability — non-arm’s length property 
transfer; 212(12) — Deemed payments to spouse, etc; 248(5) — Substituted property; 
256(1.2)(f)(iv) — Associated corporations — where shares owned by trust described in 
75(2). 

History: The portion of subsec. 75(2) after para. (a) amended by 2001, c. 17, subsec. 
55(1), applicable to taxation years that begin after 2000. The portion formerly read: 


(b) that, during the lifetime of the person, the property shall not be disposed 
of except with the person’s consent or in accordance with the person’s 
direction, 


any income or loss from the property or from property substituted therefor, any 
taxable capital gain or allowable capital loss from the disposition of the property 
or of property substituted therefor, shall, during the lifetime of the person while 
the person is resident in Canada be deemed to be income or a loss, as the case 
may be, or a taxable capital gain or allowable capital loss, as the case may be, of 
the person, 


Interpretation Bulletins: IT-325R2: Property transfers after separation, divorce and 
annulment; IT-394R2: Preferred beneficiary election; IT-369R: Attribution of trust in- 
come to settlor; IT-447: Residence of a trust or estate; IT-531: Eligible funeral 
arrangements. 


I.T. Technical News: 7 (revocable living trusts; protective trusts). 


S. 75(3) Income Tax Act, Part I, Division B 


One of the Legislative Proposa Is is to amend subsection 753) of the Income Tax Act 


3) Exceptions — Subsection (2) does not apply to property held the Legis! ‘ In , 
P 2 Acai Fuels (the “Act’’) to exempt what may be termed “60 month immigration trusts” from the — 


in a taxation year 


(a) by a trust governed by a deferred profit sharing plan, an em- 
ployee benefit plan, an employees profit sharing plan, a regis- 
tered education savings plan, a registered pension plan, a regis- 
tered retirement income fund, a registered retirement savings 
plan, a registered supplementary unemployment benefit plan or 
a retirement compensation arrangement; 


(b) by an employee trust, a related segregated fund trust (within 
the meaning assigned by paragraph 138.1(1)(a)), a trust de- 
scribed in paragraph (a.1) of the definition “trust” in subsection 
108(1), or a trust described in paragraph 149(1)(y); 


(c) by a trust that 
(i) is not resident in Canada, 


(ii) is resident in a country under the laws of which an in- 
come tax is imposed, 


(iii) is exempt under the laws referred to in subparagraph (ii) 
from the payment of income tax to the government of the 
country of which the trust is a resident, and 


(iv) was established principally in connection with, or the 
principal purpose of which is to administer. or provide bene- 
fits under, one or more superannuation, pension or retirement 
funds or plans or any funds or plans established to provide 
employee benefits; 


(c.1) by a qualifying environmental trust; or 


Proposed Addition — 75(3)(c.2) . 


(c.2) by a trust that is non-resident, for the purpose of comput- 
ing its income for the year, because a contributor (as defined 
by subsection 94(1)) to the trust is an individual (other than a_ 
trust) who is, at the end of the year, resident in Canada and — 
has, at the end of the year, been resident in Canada for a period 
of, or for periods the total of which is, not more than 60 
- months; or A oo 


Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FTEs), s. il, 
will add para. 75(3)(c.2), applicable to trust taxation years that begin after 2000, ex- 
cept that for trust taxation years that begin in 2001 or 2002, the para. shall be read as 
follows: ye oe _ 
“(c.2) by a trust that is non-resident, for the purpose of computing its income 
~ for the year, because a contributor (as defined by subsection 94(1) as it reads 
in its application to taxation years that begin after 2002) to the trust is an indi- 
vidual (other than a trust) who is, at the end of the year, resident in Canada and 
has, at the end of the year, been resident in Canada for a period of, or for 
periods the total of which is, not more than 60 months: or” i 


Technical Notes: Subsection 75(2) generally provides for the attribution of income 
derived from certain trust property to a person resident in Canada where the property 
was received by the trust from the person and can revert to the person (or pass to — 
other persons determined by that person). Subsection 75(3) exempts property held by 
certain trusts from this attribution rule. y oe 


Subsection 75(3) is amended by adding new paragraph 75(3)(c.2). New paragraph 
75(3)(¢.2) ensures that subsection 75(2) does not apply to property held by a trust in 
respect of which all of the contributors are recent immi grants to Canada (i.e., none of 
the contributors to the trust has been resident in Canada for more than 60 months). 
The exception is consistent with similar 60-month exemptions in: 


* section 94 (see subsection 94(3) and the definitions “connected contributor” and 2 
“Tesident contributor” in subsection 94(1)). : : _ 


section 94.1 (see subsection 94.1(3) and the definition “exempt taxpayer” in sub- 
section 94.1(1)), and - a 


« section 94.2 (see subparagraph 94.2( 11)(e)G)). 
Letter from Dept. of Finance, May 9, 2001: 
I am responding to your faxed letter to Mr. Victor Pietrow dated April 30, 2001 
concerning the Legislative Proposals and Explanatory Notes on Taxation of Non- 
Resident Trusts and Foreign Investment Entities (the “Legislative Proposals’) re- 
leased by the Department of Finance by way of Finance Canada News Release num- 
ber 2000-050, dated June 22, 2000. As you may know, Finance Canada News Re- 
lease number 2000-064, dated September 7, 2000, states that the implementation date 
for the Legislative Proposals will be delayed by one year, to taxation years beginning 
after 2001. oy | , : 


application of subsection 75(2) of the Act. In your letter. you have suggested that the — 


°F in respect oF thst taxa 
form announced on June 22, 2000, and | 
« in respect of any particular trust taxation year that begins in 2001, there is an — 
exemption from subsection 75(2) for a trust that, pursuant to the Act as it reads — 
___ in its application to trust taxation years commencing after 2001, is non-resident _ 
for the purposes of computing the trust’s income for the particular year notwith- 
_ standing that there is a person who is, at the end of the particular year, both — 


resident in Canada and a contributor (as defined in section 94, as it reads in its 
_ application to trust taxation years commencing after 2001) to the trust 


We advise, however, that the proposed subsection 75(3) amendment is part and par- 
cel of the Legislative Proposals and that at this juncture it would be premature to 
speculate as to whether we would be prepared to propose an amendment to subsec- 
tion 75(3) for tabling in the House of Commons except in conjunction with the Leg- 
islative Proposals. Lh lLDr 


Thank you for writing. 


Yours sincerely. a oe ee 


Brian Ernewein —  . Le 
Director, Tax Legislation Division, Tax Policy Branch 


[Identical letters dated November 1, 2000 and October 10, 2001 —ed.} 


(d) by a prescribed trust. 


History: Paras. 75(3)(a) and (b) amended by 2001, c. 17, subsec. 55(2), para. (a) appli- 
cable to taxation years that end after October 8, 1986 and, notwithstanding subsecs. 
152(4) to (5), the Minister of National Revenue shall make any assessments, reassess- 
ments and additional assessments of tax, interest and penalties that are necessary to 
give effect to the words “retirement compensation arrangement” in para. 75(3)(a); and 
para. (b) applicable to 1999 et seg. The paras. formerly read: 
(a) by a trust governed by a registered pension plan, an employees profit sharing 
plan, a registered supplementary unemployment benefit plan, a registered retire- 
ment savings plan, a deferred profit sharing plan, a registered education savings 
plan, a registered retirement income fund or an employee benefit plan; 


(b) by an employee trust, a related segregated fund trust (within the meaning 
assigned by paragraph 138.1(1)(a)) or a trust described in paragraph 149(1)(y); 


Para. 75(3)(c.1) amended by 1998, c. 19, s. 13, applicable to taxation years that end 
after February 22, 1994. The para. formerly read: 


(c.1) by a mining reclamation trust; or 


Para. 75(3)(c.1) added by 1995, c. 3, s. 21, applicable to taxation years that end after 
February 22, 1994. 

Regulations [subsec. 75(3)]: No trusts prescribed for 75(3)(d). 

Definitions [s. 75]: “allowable capital loss” — 38(b), 248(1); “Canada” — 255; 
“capital gain”, “capital loss” — 39(1), 248(1); “contributor” — 94(1); “deferred profit 
sharing plan” — 147(1), 248(1); “employee benefit plan” — 248(1); “employees profit 
sharing plan’ — 144(1), 248(1); “employee trust”, “individual”, “non-resident”, “per- 
son”, “property”, qualifying environmental trust” — 248(1); “registered education say- 
ings plan” — 146.1(1), 248(1); “registered pension plan” — 248(1); “registered retire- 
ment income fund” — 146.3(1), 248(1); “registered retirement savings plan” — 
146(1), 248(1); “registered supplementary unemployment benefit plan” — 145(1), 
248(1); “related segregated fund trust’ — 138.1(1)(a); “resident in Canada” — 
94(3)(a)(viii), 250; “retirement compensation arrangement” — 248(1); “substituted 
property’? — 248(5); “taxable capital gain’ — 38(a), 248(1); “taxation year” — 249; 
“taxpayer” — 248(1); “trust” — 104(1), 248(1), (3). 

Interpretation Bulletins [s. 75]: IT-268R3: Inter vivos transfer of farm property to 
child; IT-369R: Attribution of trust income to settlor. 


75.1 (1) Gain or loss deemed that of transferor — Where 


(a) subsection 73(3) or (4) applied to the transfer of property (in | 
this subsection referred to as “transferred property”) by a tax- 
payer to a child of the taxpayer, 


(b) the transfer was made at less than the fair market value of the — 
transferred property immediately before the time of the transfer, 
and 


' 
(c) in a taxation year, the transferee disposed of the transferred 
property and did not, before the end of that year, attain the age 
of 18 years, 
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the following rules apply: 
(d) the amount, if any, by which 


(i) the total of the transferee’s taxable capital gains for the 


year from dispositions of transferred property 
exceeds 


(ii) the total of the transferee’s allowable capital losses for 


the year from dispositions of transferred property, 


shall, during the lifetime of the transferor while the transferor is 
resident in Canada, be deemed to be a taxable capital gain of the 


transferor for the year from the disposition of property, 


(e) the amount, if any, by which the total determined under sub- 
paragraph (d)(11) exceeds the total determined under subpara- 
graph (d)(i) shall, during the lifetime of the transferor while the 
transferor is resident in Canada, be deemed to be an allowable 
capital loss of the transferor for the year from the disposition of 


property, and 


(f) any taxable capital gain or allowable capital loss taken into 
account in computing an amount described in paragraph (d) or 
the amount described in paragraph (e) shall, except for the pur- 
poses of those paragraphs, to the extent that the amount so de- 
scribed is deemed by virtue of this subsection to be a taxable 
capital gain or an allowable capital loss of the transferor, be 
deemed not to be a taxable capital gain or an allowable capital 


loss, as the case may be, of the transferee. 


Related Provisions: 38 — Taxable capital gain and allowable capital loss; 39(1) — 


Capital gain and capital loss: 74.2(2) — Deemed gain or loss. 


History: Para. 75.1(1)(a) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 54, applicable 


to property transferred after 1989. Para. 75.1(1)(a) formerly read: 


(a) a taxpayer has, after 1971, transferred property (in this subsection referred to 
as “transferred property”) to a child of the taxpayer in circumstances where sub- 
section 73(3) applied in respect of the transfer, 


(2) Definition of “child” — For the purposes of this section, 
“child” of a taxpayer includes a child of the taxpayer’s child and a 


child of the taxpayer’s child’s child. 


Related Provisions: 70(10) — Parallel definition for other purposes; 252(1) — Fur- 


ther extended meaning of “child”. 


Definitions [s. 75.1]: “allowable capital loss’ — 38(b), 248(1); “amount” — 248(1) 
“resident in Can- 


“Canada” — 255; “child” — 75.1(2), 252(1): “property” — 248(1); 


ada” — 250; “taxable capital gain” — 38(a), 248(1); “taxation year” — 249; “tax- 


payer” — 248(1); “transferred property’? — 75.1(1)(a). 


Interpretation Bulletins [s. 75.1): IT-268R4: Inter vivos transfer of farm property 


to child, 
Proposed Addition — 75.2 


75.2 Rules applicable with respect to “qualifying trust 
annuity” — Where an amount paid to acquire a qualifying trust 
annuity with respect to a taxpayer was deductible under paragraph 
60(1) in computing the taxpayer’s income, = it~ 

(a) any amount that is paid out of or under the annuity at any 
particular time after 2005 and before the death of the taxpayer 
is deemed to have been received out of or under the annuity at 


# 


ye 
- 


ceived by any other taxpayer; and 
(b) if the taxpayer dies after 2005 


: (i) an amount equal to the fair market value of the annuity 
at the time of the taxpayer’s death is deemed to have been 
received, immediately before the taxpayer’s death, by the 
taxpayer out of or under the annuity, and 


a disregarded in determining the fair market value (immedi- 

sb ately before the taxpayer’s death) of the taxpayer’s interest 
a in the trust that is the annuitant under the annuity. 

| Application: The July 18,2005 draft legislation (Part 2 — technical), s. 81, will add 

% 75.2, applicable after 2005... ; 


Technical Notes: New section 75.2 provides attribution rules in respect of a 
“qualifying trust annuity” with respect to a taxpayer (as defined in new subsection 


the particular time by the taxpayer, and not to have been re-_ 


(ii) for the purpose of subsection 70(5), the annuity is to be 


Ww 


Oo 


S. 76(2) 


60.011(2)), the purchase price of which is deductible by the taxpayer under para- 
graph 60(1). A distinguishing feature of such an annuity is that the annuitant thereun- 
der is a qualifying trust under which the taxpayer is a beneficiary. 


Paragraph 75.2(a) deems any amount paid out of or under such an annuity at any 
time after 2005 and before the taxpayer's death to have been received at that time by 
the taxpayer. The taxpayer is required, by paragraph 56(1)(d 2), to include. this 
amount in computing the taxpayer’s income for the year in which they are deemed to 
have received the amount, as would be the case if the taxpayer were the annuitant 
under the annuity. VE I ; 


Paragraph 75.2(a) also deems the amount not to have been received by any other 
taxpayer, thus ensuring that the amount, although payable to the trust that is the an- 
nuitant under the annuity, is disregarded in determining the trust’s income for tax 
purposes. — te ee a 

Paragraph 75.2(b) contains special provisions that apply where a taxpayer who was 
entitled to a deduction under paragraph 60(1) for the purchase price of a qualifying 
trust annuity with respect to the taxpayer dies after 2005. Subparagraph 75.2(b)@) 
deems the taxpayer to have received, immediately before death, an amount out of or 
under the annuity equal to the fair market value of the annuity at that time. This — 
amount is included, also under paragraph 56(1)(d.2), in computing the taxpayer’s — 
income for the taxation year that includes that time. ; 
Subparagraph 75.2(b)(ii) provides for the annuity to be disregarded in determining, — 
for the purpose of subsection 70(5), the fair market value of the taxpayer’s interest in 
the trust that is the annuitant under the annuity. Subsection 70(5) deems a deceased — 
taxpayer to have disposed of each capital property owned by the taxpayer immedi- 
ately before death for proceeds equal to the fair market value of the property at that 
time. To the extent that subsection 70(5) deems a taxpayer who dies after 2005 to 
have disposed of an interest in a trust that is the annuitant under a qualifying trust 
annuity with respect to the taxpayer, subparagraph 75.2(b)(ii) ensures — by disre- 
garding the annuity in determining the fair market value of the taxpayer’s interest in 
the trust — that the taxpayer is not subject to double taxation with respect to the 
annuity, : fe a 

Related Provisions: 60.011(2) — Qualifying trust annuity: 160.2(2.1), (2:2) — 
Joint and several liability for tax under 75.2. ee 

Definitions [s. 75.2]: “amount”, “annuity” — 248(1); “qualifying trust annuity” — 
60.011(2), 248¢1); “taxpayer” — 248(1): “trust” — 104(1), 248(1), (3). 


76. (1) Security in satisfaction of income debt — Where a 
person receives a security or other right or a certificate of indebted- 
ness or other evidence of indebtedness wholly or partially as pay- 
ment of, in lieu of payment of or in satisfaction of, a debt that is 
then payable, the amount of which debt would be included in com- 
puting the person’s income if it were paid, the value of the security, 
right or indebtedness or the applicable portion thereof shall, not- 
withstanding the form or legal effect of the transaction, be included 
in computing the person’s income for the taxation year in which it 
is received. 

Related Provisions: 214(4) — Non-resident — securities. 

applicable 
to securities, rights, certificates of indebtedness and other evidences of indebtedness 
received after July 13, 1990. Subsec. 76(1) formerly read: 


76. (1) Security in satisfaction of income debt — Where a person has received 
a security or other right or a certificate of indebtedness or other evidence of in- 
debtedness wholly or partially as, in lieu of payment of, or in satisfaction of, a 
debt that was then payable, the amount of which debt would be included in com- 
puting the person’s income if it had been paid, the value of the security, right or 
indebtedness or the applicable portion thereof shall. notwithstanding the form or 
legal effect of the transaction, be included in computing the person’s income for 
the taxation year in which it was received. 
Selected Cases [subsec. 76(1)]: Nellis v. R.. [1986] 2 C.T.C. 216 (FCTD) (Mort- 
gage received in satisfaction of debt was security in lieu of payment and included in 
income); Pendray Farms Ltd. et al. v. R.. [1980] C.T.C. 109 (FCTD) (Amounts re- 
ceived in cash by marketing association as agent and then by taxpayer in “revolving 
loan fund certificates” taxable). 
Advance Tax Rulings: ATR-6: Vendor reacquires business assets following default 
by purchaser. 


(2) Idem — Where a security or other right or a certificate of in- 
debtedness or other evidence of indebtedness is received by a per- 
son wholly or partially as payment of, in lieu of payment of or in 
satisfaction of, a debt before the debt is payable, but is not itself 
payable or redeemable before the day on which the debt is payable, 
it shall, for the purpose of subsection (1), be deemed to be received 
by the person holding it at that time when the debt becomes 
payable. 


S. 76(2) 


History: Subsec. 76(2) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 55, applicable 
to securities, rights, certificates of indebtedness and other evidences of indebtedness 
received after July 13, 1990. Subsec. 76(2) formerly read: 
(2) Idem — Where a security or other right ora certificate of indebtedness or 
other evidence of indebtedness has been received by a person wholly or partially 
as, in lieu of payment of, or in satisfaction of, a debt before the debt was payable, 
but was not itself payable or redeemable before the day on which the debt was 
payable, it shall, for the purpose of subsection (1), be deemed to have been re- 
ceived when the debt became payable by the person holding it at that time. 
Interpretation Bulletins: IT-77R: Securities in satisfaction of an income debt 
(archived). 


(3) Section enacted for greater certainty — This section is 
enacted for greater certainty and shall not be construed as limiting 
the generality of the other provisions of this Part by which amounts 
are required to be included in computing income. 


(4) Debt deemed not to be income debt — Where a cash 
purchase ticket or other form of settlement prescribed pursuant to 
the Canada Grain Act or by the Minister is issued to a taxpayer in 
respect of grain delivered in a taxation year of a taxpayer to a pri- 
mary elevator or process elevator and the ticket or other form of 
settlement entitles the holder thereof to payment by the operator of 
the elevator of the purchase price, without interest, stated in the 
ticket for the grain at a date that is after the end of that taxation 
year, the amount of the purchase price stated in the ticket or other 
form of settlement shall, notwithstanding any other provision of this 
section, be included in computing the income of the taxpayer to 
whom the ticket or other form of settlement was issued for the tax- 
payer’s taxation year immediately following the taxation year in 
which the grain was delivered and not for the taxation year in which 
the grain was delivered. 


Related Provisions: 76(5) — Meaning of certain expressions. 


Interpretation Bulletins: IT-184R: Deferred cash purchase tickets issued for grain; 
IT-433R: Farming or fishing — use of cash method. 


(5) Definitions of certain expressions — In subsection (4), the 
expressions “cash purchase ticket”, “operator”, “primary elevator” 
and “process elevator” have the meanings assigned by the Canada 
Grain Act and “grain” means wheat, oats, barley, rye, flaxseed and 
rapeseed produced in the designated area defined by the Canadian 


Wheat Board Act. 


Related Provisions: 24 — Ceasing to carry on business; 214(4) — Non-resident’s 
tax on securities income. 

Definitions [s. 76]: “amount” — 248(1); “cash purchase ticket”, “grain” — 76(5); 
“Minister” — 248(1); “operator” — 76(5); “person” — 248(1); “primary elevator”, 
“process elevator” — 76(5); “taxpayer” — 248(1); “taxation year” — 249. 


76.1 (1) Non-resident moving debt from Canadian busi- 
ness — If at any time a debt obligation of a non-resident taxpayer 
that is denominated in a foreign currency ceases to be an obligation 
of the taxpayer in respect of a business or part of a business carried 
on by the taxpayer in Canada immediately before that time (other 
than an obligation in respect of which the taxpayer ceased to be 
indebted at that time), for the purpose of determining the amount of 
any income, loss, capital gain or capital loss due to the fluctuation 
in the value of the foreign currency relative to Canadian currency, 
the taxpayer is deemed to have settled the debt obligation immedi- 
ately before that time at the amount outstanding on account of its 
principal amount. 


(2) Non-resident assuming debt — If at any time a debt obli- 
gation of a non-resident taxpayer that is denominated in a foreign 
currency becomes an obligation of the taxpayer in respect of a busi- 
ness or part of a business that the taxpayer carries on in Canada 
after that time (other than an obligation in respect of which the tax- 
payer became indebted at that time), the amount of any income, 
loss, capital gain or capital loss in respect of the obligation due to 
the fluctuation in the value of the foreign currency relative to Cana- 
dian currency shall be determined based on the amount of the obli- 
gation in Canadian currency at that time. 


History: S. 76.1 added by 2001, c. 17, s. 56, applicable after June 27, 1999 in respect 
of an authorized foreign bank, and after August 8, 2000 in any other case. 


Income Tax Act, Part I, Division B 


Definitions [s. 76.1]: “amount”, “business” — 248(1); “Canada” — 255, Interpreta- 
tion Act 35(1); “capital gain” — 39(1)(a), 248(1); “capital loss” — 39(1)(b), 248(1); 
“foreign currency”, “non-resident”, “principal amount” — 248(1); “resident in Can- 
ada” — 94(3)(a)(viii), 250; “taxpayer” — 248(1). 

Interpretation Bulletins [s. 76.1]: IT-77R: Securities in satisfaction of an income 
debt. 


77. [Repealed] 


History: S. 77 repealed by 1995, c. 21, s. 52, applicable to exchanges occurring after 
October 1994. S. 77 formerly read: 


77. Bond conversion — Where a bond of a debtor is acquired by a taxpayer in 
exchange for another bond of the same debtor and 


(a) the terms of the bond for which it was exchanged conferred on the holder 
thereof the right to make the exchange, and 


(b) the amount payable to the holder of the bond on its maturity is the same 
as the amount that would have been payable to the holder of the bond for 
which it was exchanged on the maturity of that bond, 


the cost of the bond so acquired and the sale price of the bond for which it was 
exchanged shall be deemed to be, 


(c) in the event that the bond that was exchanged was property described in 
an inventory of a business carried on by the taxpayer, the amount at which it 
had been valued at the end of the last complete fiscal period of the business 
preceding the exchange, or 


(d) in any other event, the adjusted cost base to the taxpayer of the bond that 
was exchanged, immediately before the exchange. 


78. (1) Unpaid amounts — Where an amount in respect of a de- 
ductible outlay or expense that was owing by a taxpayer to a person 
with whom the taxpayer was not dealing at arm’s length at the time 
the outlay or expense was incurred and at the end of the second 
taxation year following the taxation year in which the outlay or ex- 
pense was incurred, is unpaid at the end of that second taxation 
year, either 


(a) the amount so unpaid shall be included in computing the tax- 
payer’s income for the third taxation year following the taxation 
year in which the outlay or expense was incurred, or 


(b) where the taxpayer and that person have filed an agreement 
in prescribed form on or before the day on or before which the 
taxpayer is required by section 150 to file the taxpayer’s return 
of income for the third succeeding taxation year, for the pur- 
poses of this Act the following rules apply: 


(i) the amount so unpaid shall be deemed to have been paid 
by the taxpayer and received by that person on the first day 
of that third taxation year, and section 153, except subsection 
153(3), is applicable to the extent that it would apply if that 
amount were being paid to that person by the taxpayer, and 


(ii) that person shall be deemed to have made a loan to the 
taxpayer on the first day of that third taxation year in an 
amount equal to the amount so unpaid minus the amount, if 
any, deducted or withheld therefrom by the taxpayer on ac- 
count of that person’s tax for that third taxation year. 
Related Provisions: 12(1)(b) — Income inclusion for certain amounts not received 
until after end of year; 78(3)— Late filing; 78(4), (5) — Unpaid remuneration; 
80(1)excluded obligation”(c) — Obligation not subject to debt forgiveness rules; 


127(26) — Parallel rule for unpaid amounts re investment tax credit; 248(1)“salary | 


deferral arrangement’(k) — No SDA where bonus paid within 3 years. 


Interpretation Bulletins: IT-109R2: IT-152R3: 


reserves — sale of land. 


Unpaid amounts; 


Information Circulars: 88-2, para. 16: General anti-avoidance rule — section 245 of , 


the Income Tax Act. 


Forms: T2047: Agreement in respect of unpaid amounts. 


(2) Idem — Where an amount in respect of a deductible outlay or 
expense that was owing by a taxpayer that is a corporation to a per- 


Special — 


j 


son with whom the taxpayer was not dealing at arm’s length 1s un- 
paid at the time when the taxpayer is wound up, and the taxpayer is 


wound up before the end of the second taxation year following the 


taxation year in which the outlay or expense was incurred, the | 
amount so unpaid shall be included in computing the taxpayer’s in- | 


come for the taxation year in which it is wound up. 
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Related Provisions: 80(1)excluded obligation”(c) — Obligation not subject to debt 
forgiveness rules. 


Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-126R2: 
“Winding-up”. 


Meaning of 


(3) Late filing — Where, in respect of an amount described in sub- 
section (1) that was owing by a taxpayer to a person, an agreement 
in a form prescribed for the purposes of this section is filed after the 
day on or before which the agreement is required to be filed for the 
purposes of paragraph (1)(b), both paragraphs (1)(a) and (b) apply 
in respect of the said amount, except that paragraph (1)(a) shall be 
read and construed as requiring 25% only of the said amount to be 
included in computing the taxpayer’s income. 

Interpretation Bulletins: IT-109R2: Unpaid amounts. 


(4) Unpaid remuneration and other amounts — Where an 
amount in respect of a taxpayer’s expense that is a superannuation 
or pension benefit, a retiring allowance, salary, wages or other re- 
muneration (other than reasonable vacation or holiday pay or a de- 
ferred amount under a salary deferral arrangement) in respect of an 
office or employment is unpaid on the day that is 180 days after the 
end of the taxation year in which the expense was incurred, for the 
purposes of this Act other than this subsection, the amount shall be 
deemed not to have been incurred as an expense in the year and 
shall be deemed to be incurred as an expense in the taxation year in 
which the amount is paid. 

Related Provisions: 37(11) — SR&ED expense must be claimed as such even if not 
deductible due to 78(4); 78(5) — 78(4) takes priority over 78(1); 80(1)*excluded obli- 
gation”(c) — Obligation not subject to debt forgiveness rules; 127(9)“investment tax 
credit”(m) — investment tax credit must be claimed as such even if not deductible due 
to 78(4); 127(26) — Unpaid amounts re investment tax credit; 248(1)“salary deferral 
arrangement’’(k) — No SDA where bonus paid within 3 years. 

History: Subsec. 78(4) amended by 1994, c. 7, Sch. IT (1991, c. 49), s. 56, to add “a 
Superannuation or pension benefit, a retiring allowance”, applicable to expenses in- 
curred after July 1990. 

For earlier History, see under 78(5). 


Selected Cases [subsec. 78(4)]: R. v. Vand R Enterprises Ltd., [1979] C.T.C. 465 
(FCTD) (Payments at year-end to officers in addition to basic salaries were not “bo- 
nuses”, but part of regular remuneration, and deductible); McClain Industries of 
Canada Inc. y. R., [1978] C.T.C. 511 (FCTD) (Unpaid commissions assigned to non- 
resident company taxable as benefits conferred on another). 


Interpretation Bulletins: IT-109R2: Unpaid amounts. 


(5) Where subsec. (1) does not apply — Subsection (1) does 
not apply in any case where subsection (4) applies. 


| Definitions [s. 78]: “amount” — 248(1): “arm’s length” — 251(1); “corporation” — 
 248(1), Interpretation Act 35(1); “deferred amount”. “employment”, “office”, “per- 
son”, “prescribed”, “retiring allowance”, “salary deferral arrangement”, “salary or 


wages’, “superannuation or pension benefit” — 248(1): “taxation year’ — 11(2), 249; 


| “taxpayer” — 248(1). 


Interpretation Bulletins [s. 78]: IT-109R2: Unpaid amounts; IT-152R3: Special 
reserves — sale of land. 


79. [Surrender of property — debtor] — (1) Definitions — 
In this section, 


“creditor” of a particular person includes a person to whom the 
particular person is obligated to pay an amount under a mortgage, 
-hypothecary claim or similar obligation and, where property was 


sold to the particular person under a conditional sales agreement, 


the seller of the property (or any assignee with respect to the agree- 
ment) is deemed to be a creditor of the particular person in respect 


of that property; 
Related Provisions: 79.1(1)*creditor” — Definition applies to s. 79.1. 


“debt” includes an obligation to pay an amount under a mortgage, 


hypothecary claim or similar obligation or under a conditional sales 
agreement; 
Related Provisions: 79.1(1)“debt” — Definition applies to s. 79.1. 


“person” includes a partnership; 


Related Provisions: 79.1(1)“person” — Definition applies to s. 79.1. 


“property” does not include 
(a) money, or 
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(b) indebtedness owed by or guaranteed by the government of a 
country, Or a province, state, or other political subdivision of 
that country; 


Related Provisions: 79.1(1)“property” — Definition applies to s. 79.1. 


“specified amount” at any time of a debt owed or assumed by a 
person means 


(a) the unpaid principal amount of the debt at that time, and 
(b) unpaid interest accrued to that time on the debt. 
Related Provisions: 79.1(1)“specified amount” — Definition applies to s. 79.1. 


History: The definition “creditor” in subsec. 79(1) amended to add “hypothecary 
claim” and replace “shall be deemed” with “is deemed” by 2001, c. 17, s. 209, in force 
on June 14, 2001. 


The definition “debt” in subsec. 79(1) amended to add the words “hypothecary claim” 
by the said c. 17, s. 209, in force on June 14, 2001. 


(2) Surrender of property — For the purposes of this section, a 
property is surrendered at any time by a person to another person 
where the beneficial ownership of the property is acquired or reac- 
quired at that time from the person by the other person and the ac- 
quisition or reacquisition of the property was in consequence of the 
person’s failure to pay all or part of one or more specified amounts 
of debts owed by the person to the other person immediately before 
that time. 


Related Provisions: 79.1(2) — Seizure of property by creditor; 180.2(1)“adjusted 
income” — No OAS clawback on gain to which 79(2) applies. 


(3) Proceeds of disposition for debtor — Where a particular 
property is surrendered at any time by a person (in this subsection 
referred to as the “debtor”) to a creditor of the debtor, the debtor’s 
proceeds of disposition of the particular property shall be deemed to 
be the amount determined by the formula 


(A+B+C+D+E-F)xS 


where 


A is the total of all specified amounts of debts of the debtor that 
are in respect of properties surrendered at that time by the debtor 
to the creditor and that are owing immediately before that time 
to the creditor; 


B is the total of all amounts each of which is a specified amount of 
a debt that is owed by the debtor immediately before that time to 
a person (other than the creditor), to the extent that the amount 
ceases to be owing by the debtor as a consequence of properties 
being surrendered at that time by the debtor to the creditor: 


C is the total of all amounts each of which is a specified amount of 
a particular debt that is owed by the debtor immediately before 
that time to a person (other than a specified amount included in 
the amount determined for A or B as a consequence of proper- 
ties being surrendered at that time by the debtor to the creditor), 
where 


(a) any property surrendered at that time by the debtor to the 
creditor was security for 


(1) the particular debt, and 


(ii) another debt that is owed by the debtor immediately 
before that time to the creditor, and 


(b) the other debt is subordinate to the particular debt in re- 
spect of that property; 


(a) where a specified amount of a debt owed by the debtor 
immediately before that time to a person (other than the cred- 
itor) ceases, as a consequence of the surrender at that time of 
properties by the debtor to the creditor, to be secured by all 
properties owned by the debtor immediately before that time, 
the lesser of 

(i) the amount, if any, by which the total of all such speci- 


fied amounts exceeds the portion of that total included in 
any of the amounts determined for B or C as a conse- 
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quence of properties being surrendered at that time by the 
debtor to the creditor, and 


(ii) the amount, if any, by which the total cost amount to 
the debtor of all properties surrendered at that time by the 
debtor to the creditor exceeds the total amount that would, 
but for this description and the description of F, be deter- 
mined under this subsection as a consequence of the sur- 
render, and 


(b) in any other case, nil; 


(a) where the particular property 1s surrendered at that time 
by the debtor in circumstances in which paragraph 69(1)(b) 
would, but for this subsection, apply and the fair market 
value of all properties surrendered at that time by the debtor 
to the creditor exceeds the amount that would, but for this 
description and the description of F, be determined under this 
subsection as a consequence of the surrender, that excess, 
and 


(b) in any other case, nil; 
F is the total of all amounts each of which is the lesser of 


(a) the portion of a particular specified amount of a particular 
debt included in the amount determined for A, B, C or D in 
computing the debtor’s proceeds of disposition of the partic- 
ular property, and 


(b) the total of 


(i) all amounts included under paragraph 6(1)(a) or sub- 
section 15(1) in computing the income of any person be- 
cause the particular debt was settled, or deemed by sub- 
section 80.01(8) to have been settled, at or before the end 
of the taxation year that includes that time, 


(ii) all amounts renounced under subsection 66(10), 
(10.1), (10.2) or (10.3) by the debtor in respect of the par- 
ticular debt, 


(iii) all amounts each of which is a forgiven amount 
(within the meaning assigned by subsection 80(1)) in re- 
spect of the debt at a previous time that the particular debt 
was deemed by subsection 80.01(8) to have been settled, 


(iv) where the particular debt is an excluded obligation 
(within the meaning assigned by subsection 80(1)), the 
particular specified amount, and 


(v) the lesser of 


(A) the unpaid interest accrued to that time on the par- 
ticular debt, and 


(B) the total of 


(I) the amount, if any, by which the total of all 
amounts included because of section 80.4 in com- 
puting the debtor’s income for the taxation year 
that includes that time or for a preceding taxation 
year in respect of interest on the particular debt ex- 
ceeds the total of all amounts paid before that time 
on account of interest on the particular debt, and 


(II) such portion of that unpaid interest as would, if 
it were paid, be included in the amount determined 
under paragraph 28(1)(e) in respect of the debtor; 


G is the fair market value at that time of the particular property; 
and 


H_ is the fair market value at that time of all properties surrendered 
by the debtor to the creditor at that time. 


Related Provisions: 13(21)“proceeds of disposition”(h) — Inclusion for depreciable 
property rules; 15(1.21)(b) — Inclusion under 79(3) ignored for calculating shareholder 
benefit from forgiven amount; 18(9.3) — Rule where debtor previously prepaid inter- 
est; 79(2)— Meaning of “surrendered”; 79(4)— Subsequent payment by debtor; 
79(5) — Where amount included in consequence of properties being surrendered 
before the year; 79(7) — Where debt denominated in foreign currency; 80(1)“forgiven 
amount”B(f) — Debt forgiveness rules do not apply; 87(2)(h.1) — Amalgamations — 
continuing corporation; 118(2)B — Inclusion under s. 79 ignored for old age credit 
threshold; 122.5(1)“adjusted income” — Inclusion under s. 79 ignored for GST credit 
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threshold; 122.6‘‘adjusted income” — Inclusion under s. 79 ignored for Child Tax Ben- 
efit threshold; 257 — Formula cannot calculate to less than zero. 


Interpretation Bulletins: IT-505: Mortgage foreclosures and conditional sales re- 
possessions (archived). 


(4) Subsequent payment by debtor — An amount paid at any 
time by a person as, on account of or in satisfaction of, a specified 
amount of a debt that can reasonably be considered to have been 
included in the amount determined for A, C or D in subsection (3) 
in respect of a property surrendered before that time by the person 
shall be deemed to be a repayment of assistance, at that time in 
respect of the property, to which 


(a) subsection 39(13) applies, where the property was capital 
property (other than depreciable property) of the person immedi- 
ately before its surrender, 


(b) paragraph 20(1)(hh.1) applies, where the cost of the property 
to the person was an eligible capital expenditure; 


(c) the description of E in the definition “cumulative Canadian 
exploration expense” in subsection 66.1(6), the description of D 
in the definition “cumulative Canadian development expense” in 
subsection 66.2(5) or the description of D in the definition “cu- 
mulative Canadian oil and gas property expense” in subsection 
66.4(5), as the case may be, applies, where the cost of the pro- 
perty to the person was a Canadian exploration expense, a Cana- 
dian development expense or a Canadian oil and gas property 
expense; or 


(d) paragraph 20(1)(hh) applies, in any other case. 


(5) Subsequent application with respect to employee or 
shareholder debt— Any amount included under paragraph 
6(1)(a) or subsection 15(1) in computing a person’s income for a 
taxation year that can reasonably be considered to have been in- 
cluded in the amount determined for A, C or D in subsection (3) as 
a consequence of properties being surrendered before the year by 
the person shall be deemed to be a repayment by the person, imme- 
diately before the end of the year, of assistance to which subsection 
(4) applies. 


Forms: T2 SCH 11: Transactions with shareholders, officers, or employees. 


(6) Surrender of property not payment or repayment by 
debtor — Where a specified amount of a debt is included in the 
amount determined at any time for A, B, C or D in subsection (3) in 
respect of a property surrendered at that time by a person to a credi- 
tor of the person, for the purpose of computing the person’s income, 
no amount shall be considered to have been paid or repaid by the 
person as a consequence of the acquisition or reacquisition of the 
surrendered property by the creditor. 


Advance Tax Rulings: ATR-6: Vendor reacquires business assets following default 
by purchaser. 


(7) Foreign exchange — Where a debt is denominated in a cur- 
rency (other than Canadian currency), any amount determined for 
A, B, C or D in subsection (3) in respect of the debt shall be deter- 
mined with reference to the relative value of that currency and Ca- 
nadian currency at the time the debt was issued. 


History [s. 79]: S. 79 amended by 1995, c. 21, subsec. 26(1), applicable to property 
acquired or reacquired after February 21, 1994, other than property acquired or reac- 
quired pursuant to a court order made before February 22, 1994. Subsec. 26(3) of S.C. 
1995, c. 21, provides that where a taxpayer so elects in writing filed with the Minister 
of National Revenue, para. 79(f) shall apply to the taxpayer in respect of property reac- 
quired by the taxpayer after 1991 as if it read as follows: 


(e.1) where the property is capital property of the taxpayer and was disposed of 
by the taxpayer to the other person in the year and subsequently reacquired by 
the taxpayer in the year, the taxpayer’s proceeds of disposition of the property 
shall be deemed to be the lesser of the proceeds of disposition of the property to 
the taxpayer (determined without reference to this paragraph) and the amount 
that is the greater of 


(i) the amount, if any, by which such proceeds (determined without refer- 
ence to this paragraph) exceeds such portion of the proceeds as is repre- 
sented by the taxpayer’s claim, and 


(ii) the cost amount to the taxpayer of the property immediately before its 
disposition by the taxpayer; 
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(f) the taxpayer shall be deemed to have reacquired the property at the amount, if 
any, by which the cost at that time of the taxpayer’s claim exceeds the amount 
described in subparagraph (e)(i) or (ii) in respect of that property or the amount, 
if any, by which the proceeds of disposition of the property are reduced because 
of paragraph (e.1), as the case may be; 


S. 79 formerly read: 


79. Mortgage foreclosures and conditional sales repossessions — Where, 
at any time in a taxation year, a taxpayer who 
(a) was a mortgagee or other creditor of another person who had previously 
acquired property, or 
(b) had previously sold property to another person under a conditional sales 
agreement, : 


has acquired or reacquired the beneficial Ownership of the property in conse- 
quence of the other person’s failure to pay all or any part of an amount (in this 
section referred to as the “taxpayer’s claim”) owing by that person to the tax- 
payer, the following rules apply: 


(c) there shall be included, in computing the other person’s proceeds of dis- 
position of the property, the principal amount of the taxpayer’s claim plus all 
amounts each of which is the principal amount of any debt that had been 
owing by the other person, to the extent that it has been extinguished by 
virtue of the acquisition or reacquisition, as the case may be, 


(d) any amount paid by the other person after the acquisition or reacquisi- 
tion, as the case may be, as, on account of or in satisfaction of the taxpayer’s 
claim shall be deemed to be a loss of that person, for that person’s taxation 
year in which payment of that amount was made, from the disposition of the 
property, 

(e) in computing the income of the taxpayer for the year, 


(i) the amount, if any, claimed by the taxpayer under subparagraph 
40(1)(a)(iii) or 44(1)(e)(iii) in computing the taxpayer’s gain for the im- 
mediately preceding taxation year from the disposition of the property, 
and 


(ii) the amount, if any, deducted under paragraph 20(1)(n) in computing 
the income of the taxpayer for the immediately preceding year in respect 
of the property, 


shall be deemed to be nil, 


(f) the taxpayer shall be deemed to have acquired or reacquired, as the case 
may be, the property at the amount, if any, by which the cost at that time of 
the taxpayer’s claim exceeds the amount described in subparagraph (e)(i) or 
(i), as the case may be, in respect of the property, 


(g) the adjusted cost base to the taxpayer of the taxpayer’s claim shall be 
deemed to be nil, and 


(h) in computing the taxpayer’s income for the year or a subsequent year, no 
amount is deductible in tespect of the taxpayer’s claim by virtue of para- 
graph 20(1)(1) or (p). 


Subpara. 79(e)(i) amended by 1994, c. 7, Sch. II (1991. c. 49), s. 57, to add “or 
44(1)(e)(iii)”, applicable 


(a) to property in respect of which a taxpayer has claimed an amount under sub- 
para. 44(1)(e)(iii) and that was reacquired by the taxpayer after 1985 and before 
July 13, 1990, where the taxpayer so elects before July 1991, and 


(b) to property acquired or reacquired after July 12, 1990, 


and, notwithstanding subsecs. 152(4) to (5), such assessments of tax, interest and pen- 
alties shall be made as are necessary to give effect to an election made pursuant to para. 
(a). 
Selected Cases [s. 79]: Waltz v. R.. [2001] 2 C.T.C. 2627 (TCC) (Proper time for 
calculation of foreign exchange gain or loss is date of foreclosure): Jones y. A [L999] 
1 C.T.C. 2644 (TCC) (Surrender and subrogation gave rise to new creditor; provision 
applicable); Hallbauer v. R., [1998] 3 C.T.C. 115 (FCA); aff'd [1997] 1 ©.T.C. 2428 
(TCC) (Non-contingent, irreversible transfers were dispositions); Corbett v. Canada, 
[1997] 1 C.T.C. 2 (FCA) (Section intended to apply where no fixed price of sale. No 
conflict with ss. 13 and 54); Peters (D.L.) vy. Canada, P1993] 11 "C:T 2628: (TEE) 
(Section 80 applies to unpaid interest on obligation to which section 79 applied); 
Moysey (R.) v. Canada, [1992] 2 C.T.C. 2657 (TCC) (Section applies only to principal 
amount extinguished, not unpaid interest); Ward v. R., [1988] 1 C.T.C. 336 (FCTD) 
(Member of group purchasing “golf course” operation permitted to deduct share of loss 
after foreclosure). 
Definitions [s. 79]: “amount” — 248(1): “assistance” —79(4), 125.4(5), 248(16), 
(16.1), (18), (18.1); “Canadian’exploration expense” — 66.1(6), 248(1); “Canadian de- 
velopment expense” — 66.2(5), 248(1); “Canadian oil and gas property expense” — 
66.4(5), 248(1); “creditor”, “debt” — 79(1); “debtor” — 79(3); “eligible capital expen- 


diture” — 14(5), 248(1); “person” — 79(1), 248(1); “principal amount’ — 248(1); 
“property” — 79(1), 248(1); “province” — Interpretation Act 35(1); “specified 
amount” — 79(1); “surrendered” — 79(2); “taxation year” — 249, 


79.1 [Seizure of property — creditor] — (1) Definitions — 
{n this section, 


S. 79.1(4) 


“creditor” has the meaning assigned by subsection 79(1); 

“debt” has the meaning assigned by subsection 79(1); 

“person” has the meaning assigned. by subsection 79(1); 
“property” has the meaning assigned by subsection 79(1): 
“specified amount”? has the meaning assigned by subsection 79(1); 


“specified cost” to a person of a debt owing to the person means 


(a) where the debt is capital property of the person, the adjusted 
cost base to the person of the debt, and 


(b) in any other case, the amount, if any, by which 
(i) the cost amount to the person of the debt 
exceeds 


(ii) such portion of that cost amount as would be deductible 
in computing the person’s income (otherwise than in respect 
of the principal amount of the debt) if the debt were estab- 
lished by the person to have become a bad debt or to have 
become uncollectable. 


Related Provisions: 20(1)(p), 20(4)-(4.2), 50(1) — Provisions allowing deductions 
for bad debts. 


(2) Seizure of property — Subject to subsection (2.1) and for the 
purpose of this section, a property is seized at any time by a person 
in respect of a debt where 


(a) the beneficial ownership of the property is acquired or reac- 
quired at that time by the person; and 


(b) the acquisition, or reacquisition of the property is in conse- 
quence of another person’s failure to pay to the person all or part 
of the specified amount of the debt. 
Related Provisions: 50(1) — Deemed disposition of debt on bad debt, windup, 
insolvency or bankruptcy; 79(2) — Surrender of property by debtor; 79.1(2.1) — Ex- 
ception — foreign resource property; 138(11.93)(a) — Section 79.1 does not apply to 
insurer. 
History: Subsec. 79.1(2) amended by 2001, c. 17, s. 57, applicable in respect of pro- 
perty acquired or reacquired after February 27, 2000. The subsec. formerly read: 
(2) For the purposes of this section, a property is seized at anytime by a person 
in respect of a debt where the beneficial ownership of the property is acquired or 
reacquired at that time by the person and the acquisition or reacquisition of the 
property was in consequence of another person’s failure to pay to the person all 
or part of the specified amount of the debt. 


(2.1) Exception — For the purpose of this section, foreign re- 
source property is deemed not to be seized at any time from 


(a) an individual or a corporation, if the individual or corpora- 
tion is non-resident at that time; or 


(b) a partnership (other than a partnership each member of 
which is resident in Canada at that time). 


History: Subsec. 79.1(2:1) added by: 2001, c. 17, s. 57, applicable in respect of pro- 
perty acquired or reacquired after February 27, 2000. 


(3) Creditor’s capital gains reserves — Where a property is 
seized at any time ina particular taxation year by a creditor in re- 
spect of a debt, for the purpose of computing the income of the 
creditor for the particular year, the amount claimed by the creditor 
under subparagraph 40(1)(a)(iii) or 44(1)(e)(ii) in computing the 
creditor’s gain for the preceding taxation’ year from any disposition 
before the particular year of the property shall be deemed to be the 
amount, if any, by which the amount so claimed exceeds the total of 
all amounts each of which is an amount determined under para- 
graph (6)(a) or (b) in respect of the seizure. 


(4) Creditor’s inventory reserves — Where a property is 
seized at any time in a particular taxation year by a creditor. in re- 
spect of a debt, for the purpose of computing the income of the 
creditor for the particular year, the amount deducted under para- 
graph 20(1)(n) in computing the income of the creditor for the pre- 
ceding taxation year in respect of any disposition of the property 
before the particular year shall be deemed to be the amount, if any, 
by which the amount so deducted exceeds the total of all amounts 
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each of which is an amount determined under paragraph (6)(a) or 
(b) in respect of the seizure. 


(5) Adjustment where disposition and reacquisition of 
capital property in same year — Where a property is seized at 
any time in a taxation year by a creditor in respect of one or more 
debts and the property was capital property of the creditor that was 
disposed of by the creditor at a previous time in the year, the pro- 
ceeds of disposition of the property to the creditor at the previous 
time shall be deemed to be the lesser of the amount of the proceeds 
(determined without reference to this subsection) and the amount 
that is the greater of 


(a) the amount, if any, by which the amount of such proceeds 
(determined without reference to this subsection) exceeds such 
portion of the proceeds as is represented by the specified 
amounts of those debts immediately before that time, and 


(b) the cost amount to the creditor of the property immediately 
before the previous time. 


(6) Cost of seized properties for creditor — Where a particu- 
lar property is seized at any time in a taxation year by a creditor in 
respect of one or more debts, the cost to the creditor of the particu- 
lar property shall be deemed to be the amount, if any, by which the 
total of 


(a) that proportion of the total specified costs immediately 
before that time to the creditor of those debts that 


(i) the fair market value of the particular property immedi- 
ately before that time 


is of 
(ii) the fair market value of all properties immediately before 


that time that were seized by the creditor at that time in re- 
spect of those debts, and 


(b) all amounts each of which is an outlay or expense made or 
incurred, or a specified amount at that time of a debt that is as- 
sumed, by the creditor at or before that time to protect the credi- 
tor’s interest in the particular property, except to the extent the 
outlay or expense 


Proposed Amendment — 79.1(6)(b) opening words © 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), s. 226, will 
amend the opening words of para. 79.1(6)(b) by substituting “creditor's interest, or for 
civil law the creditor’s right,” for “creditor's interest”, to come into force on ‘Royal 
Assent. ¢ é UK Lies EG Ge Ss Li 
Technical Notes: See under 12(4). _ 


(i) was included in the cost to the creditor of property other 
than the particular property, 


(ii) was included before that time in computing, for the pur- 
poses of this Act, any balance of undeducted outlays, ex- 
penses or other amounts of the creditor, or 


(iii) was deductible in computing the creditor’s income for 
the year or a preceding taxation year 


exceeds 


(c) the amount, if any, claimed or deducted under paragraph 
20(1)(n) or subparagraph 40(1)(a)(iii) or 44(1)(e)(iii), as the case 
may be, in respect of the particular property in computing the 
creditor’s income or capital gain for the preceding taxation year 
or the amount by which the proceeds of disposition of the credi- 
tor of the particular property are reduced because of subsection 
(5) in respect of a disposition of the particular property by the 
creditor occurring before that time and in the year. 

Related Provisions: 79.1(3) — Capital gains reserve; 79.1(4) — Inventory reserve. 


(7) Treatment of debt — Where a property is seized at any time 
in a taxation year by a creditor in respect of a particular debt, 


(a) the creditor shall be deemed to have disposed of the particu- 
lar debt at that time; 


(b) the amount received on account of the particular debt as a 
consequence of the seizure shall be deemed 


(i) to be received at that time, and 
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(ii) to be equal to 


(A) where the particular debt is capital property, the ad- 
justed cost base to the creditor of the particular debt, and 


(B) in any other case, the cost amount to the creditor of 
the particular debt; 


(c) where any portion of the particular debt is outstanding imme- 
diately after that time, the creditor shall be deemed to have reac- 
quired that portion immediately after that time at a cost equal to 


(i) where the particular debt is capital property, nil, and 
(ii) in any other case, the amount, if any, by which 

(A) the cost amount to the creditor of the particular debt 
exceeds 


(B) the specified cost to the creditor of the particular debt; 
and 


(d) where no portion of the particular debt is outstanding imme- 
diately after that time and the particular debt is not capital pro- 
perty, the creditor may deduct as a bad debt in computing the 
creditor’s income for the year the amount described in subpara- 
graph (c)(ii) in respect of the seizure. 


Related Provisions: 79.1(8)— No deduction for principal amount of bad debt; 
142.4(3)(a) — Disposition of specified debt obligation. 


(8) Claims for debts — Where a property is seized at any time in 
a taxation year by a creditor in respect of a debt, no amount in re- 
spect of the debt 


(a) is deductible in computing the creditor’s income for the year 
or a subsequent taxation year as a bad, doubtful or impaired 
debt; or 


(b) shall be included after that time in computing, for the pur- 
poses of this Act, any balance of undeducted outlays, expenses 
or other amounts of the creditor as a bad, doubtful or impaired 
debt. 


Related Provisions: 50(1)(a) — Deemed disposition of bad debt; 79.1(7)(d) — De- 
duction by creditor for bad debt. 


History: Subsec. 79.1(8) amended by 1998, c. 19, s. 110, applicable 
(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before October 1997 
where the taxpayer files an election in accordance with para. 81(11)(b). 


The subsec. formerly read: 


(8) Claims for bad and doubtful debts — Where a property is seized at any 
time in a taxation year by a creditor in respect of a debt, no amount in respect of 
the principal amount of the debt shall be 


(a) deductible in computing the creditor’s income for the year or a subse- 
quent taxation year as a bad or doubtful debt; or 


(b) included after that time in computing, for the purposes of this Act, any 
balance of undeducted outlays, expenses or other amounts of the creditor as 
a bad or doubtful debt. 


S. 79.1 added by 1995, c. 21, s. 26, applicable to property acquired or reacquired after 
February 21, 1994, other than property acquired or reacquired pursuant to a court order 
made before February 22, 1994. 


Definitions [s. 79.1]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “capi- 
tal gain” — 39(1), 248(1); “capital property” — 54, 248(1); “corporation” — 248(1), 
Interpretation Act 35(1); “cost” —79.1(6);. “cost amount” — 248(1); “creditor”, 
“debt” —79(1), 79.1(1); “disposition” — 248(1); “foreign resource property” — 
66(15), 248(1); “individual”, “non-resident” — 248(1); “person” —79(1), 79.1(1), 
248(1); “principal amount” — 248(1); “proceeds of disposition” — 54; “property” — 
79(1), 79.1(1), 248(1); “resident in Canada” — 94(3)(a)(viii), 250; “seized” — 79.1(2); 
“specified amount” —79(1), 79.1(1); “specified cost” —79.1(1); “taxation year” — 
249. 


80. [Debt forgiveness] — (1) Definitions — In this section, 


“commercial debt obligation” issued by a debtor means a debt ob- | 


ligation issued by the debtor 


(a) where interest was paid or payable by the debtor in respect of 
it pursuant to a legal obligation, or 


(b) if interest had been paid or payable by the debtor in respect | 


of it pursuant to a legal obligation, 
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an amount in respect of the interest was or would have been deduct- 
ible in computing the debtor’s income, taxable income or taxable 
income earned in Canada, as the case may be, if this Act were read 
without reference to subsections 15.1(2) and 15.2(2), paragraph 
18(1)(g), subsections 18(2), (3.1) and (4) and section DAE 

Related Provisions: 6(15)— Income inclusion on forgiveness of debt owing by 
employee; 80.01(1)“commercial debt obligation” — Definition applies to s. 80.01; 
80.02(1) — Definition applies to s. 80.02; 80.03(1)(a) — Definition applies to s. 80.03; 
80.03(7)(b)(i) — Commercial debt obligation deemed issued where amount designated; 
80.04(1) — Definition applies to s. 80.04; 80.04(4)(e) — Commercial debt obligation 
deemed issued on agreement to transfer forgiven amount; 95(2)(g.1)(i) — Application 
to FAPI; 248(26) — Liability deemed to be obligation issued by debtor; 248(27) — 
Partial settlement of debt obligation. 


“commercial obligation” issued by a debtor means 
| (a) a commercial debt obligation issued by the debtor, or 


(b) a distress preferred share issued by the debtor; 


_ Related Provisions: 40(2)(e.2) — Disposition of commercial obligation in exchange 
_ for another obligation issued by same person; 80(2)(b) — Obligation to pay interest 

deemed to be a debt obligation; 80.01(1)‘*commercial obligation” — Definition applies 
: to s. 80.01; 80.02(1) — Definition applies to s. 80.02; 80.03(1)(a) — Definition applies 
~ to s, 80.03; 80.04(1) — Definition applies to s. 80.04. 


“debtor” includes any corporation that has issued a distress pre- 
ferred share and any partnership; 


Related Provisions: 80.01(1)‘debtor” — Definition applies to s. 80.01; 80.04(1) — 
Definition applies to s. 80.04. 


“directed person” at any time in respect of a debtor means 


(a) a taxable Canadian corporation or an eligible Canadian part- 
nership by which the debtor is controlled at that time, or 


(b) a taxable Canadian corporation or an eligible Canadian part- 
nership that is controlled at that time by 


(i) the debtor, 


(ii) the debtor and one or more persons related to the debtor, 
or 


(iii) a person or group of persons by which the debtor is con- 
trolled at that time; 


Related Provisions: 80.04(1) — Definition applies to s. 80.04; 256(6), (6.1) — 
Meaning of “controlled”. 


“distress preferred share’ issued by a corporation means, at any 
time, a share issued after February 21, 1994 (other than a share is- 
Sued pursuant to an agreement in writing entered into on or before 
that date) by the corporation that is a share described in paragraph 
(e) of the definition “term preferred share” in subsection 248(1) that 

would be a term preferred share at that time if that definition were 

read without reference to paragraphs (e) and (f); 

Related Provisions: 61.3(1)(b)D, 61.3(2)(b)D — Deduction of principal amount of 

distress preferred share in determining debt forgiveness reserve; 80.01(1)*‘distress pre- 

ferred share” — Definition applies to s. 80.01; 80.02(1) — Definition applies to s. 

80.02; 80.03(1)(a) — Definition applies to s. 80.03. 


“eligible Canadian partnership” at any time means a Canadian 
partnership none of the members of which is, at that time, 


(a) a non-resident owned investment corporation, 

(b) a person exempt, because of subsection 149(1), from tax 
under this Part on all or part of the person’s taxable income, 
(c) a partnership, other than an eligible Canadian partnership, or 
(d) a trust, other than a trust in which no non-resident person and 
no person described in paragraph (a), (b) or (c) is beneficially 
interested; 

Related Provisions: 80.04(1) — Definition applies to s. 80.04; 102(1) — Canadian 
partnership. 


“excluded obligation” means an obligation issued by a debtor 
where 


(a) the proceeds from the issue of the obligation 


(i) were included in computing the debtor’s income or, but 
for the expression “other than a prescribed amount” in para- 
graph 12(1)(x), would have been so included, 


’ 
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(ii) were deducted in computing, for the purposes of this Act, 
any balance of undeducted outlays, expenses or other 
amounts, or 


(iii) were deducted in computing the capital cost or cost 
amount to the debtor of any property of the debtor, 


(b) an amount paid by the debtor in satisfaction of the entire 
principal amount of the obligation would be included in the 
amount determined under paragraph 28(1)(e) or section 30 in re- 
spect of the debtor, 


(c) section 78 applies to the obligation, or 


(d) the principal amount of the obligation would, if this Act were 
read without reference to sections 79 and 80 and the obligation 
were settled without any amount being paid in satisfaction of its 
principal amount, be included in computing the debtor’s income 
because of the settlement of the obligation; 
Related Provisions: 79(3)F(b)(iv) — Proceeds of disposition for debtor; 80(1)‘‘for- 
given amount”B(j) — Debt forgiveness rules do not apply to principal amount of ex- 
cluded obligation; 80(2)(a) — Debt forgiveness rules do not apply to obligation settled 
as consideration for share described in para. (c). 


“excluded property” means property of a non-resident debtor that 
is treaty-protected property or that is not taxable Canadian property; 
Related Provisions: 111(9) — Losses ignored while taxpayer is non-resident. 


History: The definition “excluded property” in subsec. 80(1) amended by 1999, c. 22, 
s. 21, applicable to 1998 er seg. The definition formerly read: 


“excluded property” at any time means property of a non-resident debtor that 
would not be taxable Canadian property of the debtor if it were disposed of at 
that time by the debtor; 


“excluded security” issued by a corporation to a person as consid- 
eration for the settlement of a debt means 


(a) a distress preferred share issued by the corporation to the 
person, or 


(b) a share issued by the corporation to the person under the 
terms of the debt, where the debt was a bond, debenture or note 
listed on a prescribed stock exchange in Canada and the terms 
for the conversion to the share were not established or substan- 
tially modified after the later of February 22, 1994 and the time 
that the bond, debenture or note was issued; 


Regulations: 3200 (prescribed stock exchange: not yet amended to apply for pur- 
poses of 80(1)). 


“forgiven amount” at any time in respect of a commercial obliga- 
tion issued by a debtor is the amount determined by the formula 


A-B 
where 


A is the lesser of the amount for which the obligation was issued 
and the principal amount of the obligation, and 


B is the total of 


(a) the amount, if any, paid at that time in satisfaction of the 
principal amount of the obligation, 


(b) the amount, if any, included under paragraph 6(1)(a) or 
subsection 15(1) in computing the income of any person be- 
cause of the settlement of the obligation at that time, 


(c) the amount, if any, deducted at that time under paragraph 
18(9.3)(f) in computing the forgiven amount in respect of the 
obligation, 


(d) the capital gain, if any, of the debtor resulting from the 
application of subsection 39(3) to the purchase at that time of 
the obligation by the debtor, 


(e) such portion of the principal amount of the obligation as 
relates to an amount renounced under subsection 66(10), 
(10.1), (10.2) or (10.3) by the debtor, 


(f) any portion of the principal amount of the obligation that 
is included in the amount determined for A, B, C or D in 
subsection 79(3) in respect of the debtor for the taxation year 
of the debtor that includes that time or for a preceding taxa- 
tion year, 
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(g) the total of all amounts each of which is a forgiven 
amount at a previous time that the obligation was deemed by 
subsection 80.01(8) or (9) to have been settled,’ 


(h) such portion of the principal amount of the obligation as 
can reasonably be considered to have been included under 
section 80.4 in computing the debtor’s income for a taxation 
year that includes that time or for a preceding taxation year, 


(i) where the debtor is a bankrupt at that time, the principal 
amount of the obligation, 


(j) such portion of the principal amount of the obligation as 
represents the principal amount of an excluded obligation, 


(k) where the debtor is a partnership and the obligation was, 
since the later of the creation of the partnership or the issue 
of the obligation, always payable to a member of the partner- 
ship actively engaged, on a regular, continuous and substan- 
tial basis, in those activities of the partnership that are other 
than the financing of the partnership business, the principal 
amount of the obligation, and 


(1) the amount, if any, given at or before that time by the 

debtor to another person as consideration for the assumption 

by the other person of the obligation; 
Related Provisions: 6(15.1) — Meaning of “forgiven amount” for employee bene- 
fits; 15(1.21) — Meaning of “forgiven amount” for shareholder benefits; 80(2)(k) — 
Determination of forgiven amount where obligation denominated in foreign currency; 
80.01(1)“forgiven amount” — Application of definition to s. 80.01; 80.01(8)(b) — De- 
termination of forgiven amount following debt parking; 80.02(3)—(6) — Distress pre- 
ferred share — determination of amount paid in satisfaction of principal; 80.03(1)(a) — 
Definition applies to s. 80.03; 80.03(7)(b)(ii) — Deemed forgiven amount where 
amount designated following debt forgiveness; 80.04(1) — Definition applies to s. 
80.04; 80.04(4)(f) — Agreement to transfer forgiven amount; 87(2)(h.1) — Amalga- 
mations — continuing corporation; 137.1(10) — Settlement of debts by deposit insur- 
ance corporation; 248(26) — Liability deemed to be obligation issued by debtor; 
248(27) — Partial settlement of debt obligation; 257 — Formula cannot calculate to 
less than zero. 
1.T. Application Rules: 26(1.1) (debt outstanding since before 1972). 
Advance Tax Rulings: ATR-27: Exchange and acquisition of interests in capital 
properties through rollovers and winding-up (“butterfly”). 


1.T. Technical News: 15 (tax consequences of the adoption of the “euro” currency). 


“person” includes a partnership; 


Related Provisions: 80(15)(c) — Where commercial debt obligation issued by part- 
nership; 80.01(1)“person” — Definition applies to s. 80.01; 80.02(1) — Definition ap- 
plies to s. 80.02; 80.03(1)(a) — Definition applies to s. 80.03; 80.04(1) — Definition 
applies to s. 80.04. 


“relevant loss balance” at a particular time for a commercial obli- 
gation and in respect of a debtor’s non-capital loss, farm loss, re- 
stricted farm loss or net capital loss, as the case may be, for a partic- 
ular taxation year means the amount of such loss that would be 
deductible in computing the debtor’s taxable income or taxable in- 
come earned in Canada, as the case may be, for the taxation year 
that includes that time if 


(a) the debtor had sufficient incomes from all sources and suffi- 
cient taxable capital gains, 


(b) subsections (3) and (4) did not apply to reduce such loss at or 
after that time, and 


(c) paragraph 111(4)(a) and subsection 111(5) did not apply to 
the debtor, 


except that, where the debtor is a corporation the control of which 
was acquired at a previous time by a person or group of persons and 
the particular year ended before the previous time, the relevant loss 
balance at the particular time for the obligation and in respect of 
such loss for the particular year shall be deemed to be nil unless 


(d) the obligation was issued by the debtor before, and not in 
contemplation of, the acquisition of control, or 


(e) all or substantially all of the proceeds from the issue of the 
obligation were used to satisfy the principal amount of another 
obligation to which paragraph (d) or this paragraph would apply 
if the other obligation were still outstanding; 


Related Provisions: 80(15)(c)(iv)(B) — Application of para. (e) of definition where 
obligation issued by partnership; 80.04(4)(h)(ii) — Application of para. (e) of defini- 
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tion on agreement to transfer forgiven amount; 139.1(18)— Holding corporation 
deemed not to acquire control of insurer on demutualization; 256(6)-(9) — Whether 
control acquired; 256(8) — Deemed acquisition of shares. 


1.T. Technical News: 7 (control by a group — 50/50 arrangement). 


“successor pool” at any time for a commercial obligation and in 
respect of an amount determined in relation to a debtor means the 
portion of that amount that would be deductible under subsection 
66.7(2), (2.3), (3), (4) or (5), as the case may be, in computing the 
debtor’s income for the taxation year that includes that time, if 


(a) the debtor had sufficient incomes from all sources, 


(b) subsection (8) did not apply to reduce the amount so. deter- 
mined at that time, 


(c) the year ended immediately after that time, and 


(d) paragraphs 66.7(2.3)(a), (4)(a) and (5)(a) were read without 
reference to the expressions “30% of”, “30% of” and “10% of”, 
respectively, 


except that the successor pool at that time for the obligation is 
deemed to be nil unless 


(e) the obligation was issued by the debtor before, and not in 
contemplation of, the event described in paragraph (8)(a) that 
gives rise to the deductibility under subsection 66.7(2), (2.3), 
(3), (4) or (5), as the case may be, of all or part of that amount in 
computing the debtor’s income, or 


(f) all or substantially all of the proceeds from the issue of the 
obligation were used to satisfy the principal amount of another 
obligation to which paragraph (e) or this paragraph would apply 
if the other obligation were stili outstanding; 
Related Provisions: 80(15)(c)(iv)(B) — Application of para. (f) of definition where 
obligation issued by partnership; 80.04(4)(h)(ii) — Application of para. (f) of definition 
on agreement to transfer forgiven amount; 256(8)— Deemed acquisition of shares. 
History: The portion of the definition “successor pool” in subsec. 80(1) before para. 
(f) amended by 2001, c. 17, subsec. 58(1), applicable to taxation years that begin after 
2000. The portion formerly read: 
“successor pool” at any time for a commercial obligation and in respect of an 
amount determined in relation to a debtor means such portion of that amount as 
would be deductible under subsection 66.7(2), (3), (4) or (5), as the case may be, 
in computing the debtor’s income for the taxation year that includes that time, if 
(a) the debtor had sufficient incomes from all sources, 


(b) subsection (8) did not apply to reduce the amount so determined at that 
time, 


(c) the year ended immediately after that time, and 
(d) paragraphs 66.7(4)(a) and (5)(a) were read without reference to the ex- 
pressions “30% of” and “10% of”, respectively, 

except that the successor pool at that time for the obligation shall be deemed to 


be nil unless 


(e) the obligation was issued by the debtor before, and not in contemplation 
of, the event described in paragraph (8)(a) that gives rise to the deductibility 
under subsection 66.7(2), (3), (4) or (5), as the case may be, of all or part of 
that amount in computing the debtor’s income, or 


“unrecognized loss” at a particular time, in respect of an obligation — 


issued by a debtor, from the disposition of a property means the 
amount that would, but for subparagraph 40(2)(g)(ii), be a capital 
loss from the disposition by the debtor at or before the particular 
time of a debt or other right to receive an amount, except that where 


the debtor is a corporation the control of which was acquired before © 


the particular time and after the time of the disposition by a person 
or group of persons, the unrecognized loss at the particular time in 
respect of the obligation is deemed to be nil unless 


(a) the obligation was issued by the debtor before, and not in 


contemplation of, the acquisition of control, or 
(b) all or substantially all of the proceeds from the issue of the 


obligation were used to satisfy the principal amount of another — 
obligation to which paragraph (a) or this paragraph would apply » 


if the other obligation were still outstanding. 


Related Provisions: 80(15)(c)(iv)(B) — Application of para. (b) of definition where | 


obligation issued by partnership; 80.04(4)(h)(ii) — Application of para. (b) of defini- 
tion on agreement to transfer forgiven amount; 87(2)(1.21) — Amalgamations — con- 
tinuing corporation; 139.1(18) — Holding corporation deemed not to acquire control of 
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insurer on demutualization; 256(6)—(9) — Whether control acquired; 256(8) — 

Deemed acquisition of shares. 

History: The opening words of the definition “unrecognized loss’ in subsec. 80(1) 

amended by 1998, c. 19, subsec. 111(1), applicable to taxation years that end after 

February 21, 1994. The opening words formerly read: 
“unrecognized loss” at a particular time, in respect of an obligation issued by a 
debtor, from the disposition of a property means the amount that would, but for 
subparagraph 40(2)(g)(ii), be a capital loss from the disposition at or before the 
particular time of a debt or other right to receive an amount, except that where 
the debtor is a corporation the control of which was acquired before the particu- 
lar time and after the time of the disposition by a person or group of persons, the 
unrecognized loss at the particular time in respect of the obligation shall be 
deemed to be nil unless 


(2) Application of debt forgiveness rules — For the purposes 
of this section, 


(a) [when obligation settled] — an obligation issued by a 
debtor is settled at any time where the obligation is settled or 
extinguished at that time (otherwise than by way of a bequest or 
inheritance or as consideration for the issue of a share described 
in paragraph (b) of the definition “excluded security” in subsec- 
tion (1)); 
Related Provisions: 6(15) — Forgiveness of debt owing by employee — taxable 
benefit; 15(1.2) — Forgiveness of debt owing by shareholder — taxable benefit: 
80.01(2)(a) — Application to s. 80.01; 80.01(3)-(9) — Deemed settlement of debts: 
80.02(2)(c) — Meaning of “settled” for distress preferred share; 80.02(7)(a) — 


_ Deemed settlement where share ceases to be distress preferred share; 80.03(7)(b)(i) — 
_ Deemed settlement where amount designated; 80.04(3) — Application to s. 80.04: 
 80.04(4)(e)— Deemed settlement on agreement to transfer forgiven amount. 


(b) [interest deemed to be obligation] — an amount of in- 
terest payable by a debtor in respect of an obligation issued by 
the debtor shall be deemed to be an obligation issued by the 
debtor that 


(i) has a principal amount, and 
(ii) was issued by the debtor for an amount, 


equal to the portion of the amount of such interest that was de- 

ductible or would, but for subsection 18(2) or (3.1) or section 

21, have been deductible in computing the debtor’s income for a 
taxation year; 

Related Provisions: 6(15.1)(d), 15(1.21)(d) — 80(2)(b) ignored for employee and 

shareholder benefit purposes; 80.01(2)(a) — Application to s. 80.01; 80.04(3) — Ap- 

plication to s. 80.04. 

(c) [ordering of rules] — subsections (3) to (5) and (7) to (13) 
apply in numerical order to the forgiven amount in respect of a 
commercial obligation; 

‘Related Provisions: 80(15) — Deduction by member of partnership; 80.04(4)(b) — 
Transfer of forgiven amount to related person after maximum designations; 248(27)(b), 
(c) — Partial settlement of debt deemed to be proportional to entire amount. 

(d) [applicable fraction] — the applicable fraction of the un- 
applied portion of a forgiven amount at any time in respect of an 
obligation issued by the debtor is in respect of a loss for any 
other taxation year’, the fraction required to be used under sec- 
tion 38 for that year; 


(e) [where applicable fraction reduces loss] — where an 
applicable fraction (as determined under paragraph (d)) of the 
unapplied portion of a forgiven amount is applied under subsec- 
tion (4) to reduce at any time a loss for a taxation year, the por- 
tion of the forgiven amount so applied shall, except for the pur- 
pose of reducing the loss, be deemed to be the quotient obtained 
when the amount of the reduction is divided by the applicable 
fraction; 
(f) [Cumulative eligible capital] — where ’/: of the unapplied 
portion of a forgiven amount is applied under subsection (7) to 
reduce cumulative eligible capital, except for the purpose of re- 
ducing the cumulative eligible capital, the portion of the for- 
given amount so applied shall be deemed to be “/3 of the amount 
of the reduction; 
(g) [amount paid in satisfaction of debt] — where a corpo- 
ration issues a share (other than an excluded security) to a per- 


ee 


S. 80(2)(j)(ii)(B) 


son as consideration for the settlement of a debt issued by the 
corporation and payable to the person, the amount paid in satis- 
faction of the debt because of the issue of the share is deemed to 
be equal to the fair market value of the share at the time it was 
issued; 

Related Provisions: 51(1) — Conversion of convertible debt into shares. 


(g.1) [amount paid in satisfaction of debt] — where a debt 
issued by a corporation and payable to a person is settled at any 
time, the amount, if any, that can reasonably be considered to be 
the increase, as a consequence of the settlement ofthe debt, in 
the fair market value of shares of the capital stock of the corpo- 
ration owned by the person (other than any shares acquired by 
the person as consideration for the settlement of the debt) is 
deemed to be an amount paid at that time in satisfaction of the 
debt; 


(h) [debt replaced with debt] — where any part of the con- 
sideration given by a debtor to another person for the settlement 
at any time of a particular commercial debt obligation issued by 
the debtor and payable to the other person consists of a new 
commercial debt obligation issued by the debtor to the other 
person 


(i) an amount equal to the principal amount of the new obli- 
gation shall be deemed to be paid by the debtor at that time, 
because of the issue of the new obligation, in satisfaction of 
the principal amount of the particular obligation, and 


(ii) the new obligation shall be deemed to have been issued 
for an amount equal to the amount, if any, by which 


(A) the principal amount of the new obligation 
exceeds 


(B) the amount, if any, by which the principal amount of 
the new obligation exceeds the amount for which the par- 
ticular obligation was issued; 
Related Provisions: 40(2)(e.2) — Limitation on capital loss; 80(2)(1) — Where debt 
replaced with debt to third party; 248(1)“principal amount” — Principal amount ex- 
cludes amounts payable on account of interest. 


I.T. Technical News: 15 (tax consequences of the adoption of the “euro” currency). 


(i) [multiple debts settled] — where 2 or more commercial 
obligations issued by a debtor are settled at the same time, those 
obligations shall be treated as if they were settled at different 
times in the order designated by the debtor in a prescribed form 
filed with the debtor’s return of income under this Part for the 
debtor’s taxation year that includes that time or, if the debtor 
does not so designate any such order, in the order designated by 
the Minister; 

Related Provisions: 220(3.21)(a) — Late filing, amendment or revocation of 

designation. 

Forms: T2153: Designation under para. 80(2)(i) when two or more commercial obli- 

gations are settled at the same time. 
(j) [“related” and “controlled”] — for the purpose of deter- 
mining, at any time, whether 2 persons are related to each other 
or whether any person is controlled by any other person, it shall 
be assumed that 


(i) each partnership and each trust is a corporation having a 
capital stock of a single class of voting shares divided into 
100 issued shares, 


(ii) each member of a partnership and each beneficiary under 
a trust owned at that time the number of issued shares of that 
class that is equal to the proportion of 100 that 


(A) the fair market value at that time of the member’s in- 
terest in the partnership or the beneficiary’s interest in the 
trust, as the case may be 

is of 
(B) the fair market value at that time of all members’ in- 
terests in the partnership or all beneficiaries’ interests in 
the trust, as the case may be, and 


‘Sic. The word “other” was inadvertently left over from an earlier draft and should be ignored — ed. 
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(iii) where a beneficiary’s share of the income or capital of a 
trust depends on the exercise by any person of, or the failure 
by any person to exercise, any discretionary power, the fair 
market value at any time of the beneficiary’s interest in the 
trust is equal to 


(A) where the beneficiary is not entitled to receive or oth- 
erwise obtain the use of any of the income or capital of 
the trust before the death after that time of one or more 
other beneficiaries under the trust, nil, and 


(B) in any other case, the total fair market value at that 
time of all beneficiaries’ interests under the trust; 
Related Provisions: 40(2)(e.1) — Application to stop-loss rule; 80.01(2)(a) — Ap- 
plication to s. 80.01; 80.04(3) — Application to s. 80.04. 
(k) [foreign currency obligation] — where an obligation is 
denominated in a currency (other than Canadian currency), the 
forgiven amount at any time in respect of the obligation shall be 
determined with reference to the relative value of that currency 
and Canadian currency at the time the obligation was issued; 
Related Provisions: 79(7) — Parallel rule re proceeds of disposition where property 
surrendered to creditor; 80.01(11) — Debt parking and statute-barred debt rules ig- 
nored where currency fluctuates. 
(1) [debt replaced with debt to third party] — where an 
amount is paid in satisfaction of the principal amount of a partic- 
ular commercial obligation issued by a debtor and, as a conse- 
quence of the payment, the debtor is legally obliged to pay that 
amount to another person, the obligation to pay that amount to 
the other person shall be deemed to be a commercial obligation 
that was issued by the debtor at the same time and in the same 
circumstances as the particular obligation; 
Related Provisions: 80(2)(h) — Where debt replaced with new debt; 80.01(2)(a) — 
Application to s. 80.01. 
(m) [amount reducible only to zero] — for greater cer- 
tainty, the amount that can be applied under this section to re- 
duce another amount may not exceed that other amount; 
Related Provisions: 257 — Formulas cannot calculate to less than zero. 


(n) [Where debt owed by partnership] — except for the 
purposes of this paragraph, where 


(i) a commercial debt obligation issued by a debtor is settled 
at any time, 


(ii) the debtor is at that time a member of a partnership, and 


(iii) the obligation was, under the agreement governing the 
obligation, treated immediately before that time as a debt 
owed by the partnership, 


the obligation shall be considered to have been issued by the 
partnership and not by the debtor; 

Related Provisions: 80(2)(0) — Override rule where debtor jointly liable with 

others; 80(15)—— Commercial debt obligation issued by partnership; 80.01(2)(a)— 

Application to s. 80.01; 80.04(3) — Application to s. 80.04. 
(o) [where joint liability for debt] — notwithstanding para- 
graph (n), where a commercial debt obligation for which a par- 
ticular person is jointly liable with one or more other persons is 
settled at any time in respect of the particular person but not in 
respect of all of the other persons, the portion of the obligation 
that can reasonably be considered to be the particular person’s 
share of the obligation shall be considered to have been issued 
by the particular person and settled at that time and not at any 
subsequent time; 


Proposed Amendment — 80(2)(0) 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), s. 227, will 
amend para. 80(2)(0) by adding commas before and after, and deleting the word 
“jointly” from, the phrase “for which a particular person is jointly liable with one or 
more other persons’, to come into force on Royal Assent. j 
Technical Notes: See under 12(4). 


(p) [death of debtor] — a commercial debt obligation issued 
by an individual that is outstanding at the time of the indivi- 
dual’s death and settled at a subsequent time shall, if the estate 
of the individual was liable for the obligation immediately 
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before the subsequent time, be deemed to have been issued by 
the estate at the same time and in the same circumstances as the 
obligation was issued by the individual; and 


Related Provisions: 80(2)(q) — Where debt settled within 6 months of death. 


(q) [death of debtor] — where a commercial debt obligation 
issued by an individual would, but for this paragraph, be settled 
at any time in the period ending 6 months after the death of an 
individual (or within such longer period as is acceptable to the 
Minister and the estate of the individual) and the estate of the 
individual was liable immediately before that time for the 
obligation 


(i) the obligation shall be deemed to have been settled at the 
beginning of the day on which the individual died and not at 
that time, 


(ii) any amount paid at that time by the estate in satisfaction 
of the principal amount of the obligation shall be deemed to 
have been paid at the beginning of the day on which the indi- 
vidual died, 


(iii) any amount given by the estate at or before that time to 
another person as consideration for assumption by the other 
person of the obligation shall be deemed to have been given 
at the beginning of the day on which the individual died, and 


(iv) paragraph (b) shall not apply in respect of the settlement 
to interest that accrues within that period, 


except that this paragraph does not apply in circumstances in 
which any amount is because of the settlement included under 
paragraph 6(1)(a) or subsection 15(1) in computing the income 
of any person or in which section 79 applies in respect of the 
obligation. 
Related Provisions: 6(15.1)(d), 15(1.21)(d) — 80(2)(q) ignored for employee and 
shareholder benefit purposes; 80(2)(p) — Where debt not settled within 6 months of 
death. 


History: Para. 80(2)(d) amended by 2001, c. 17, subsec. 58(2), applicable to taxation 
years that end after February 27, 2000. The para. formerly read: 


(d) [applicable fraction] — the applicable fraction of the unapplied portion of a 
forgiven amount at any time in respect of an obligation issued by a debtor is 
(i) in respect of a loss fora taxation year that ends after 1989, */4, 
(ii) in respect of a loss for a taxation year that ended before 1988, '/2, and 


(iii) in respect of a loss for any other taxation year, the fraction required to 
be used under section 38 for that year; 


Para. 80(2)(g) amended and para. (g.1) added by 1998, c. 19, subsec, 111(2), applicable 
to taxation years that end after February 21, 1994. Para. (g) formerly read: 


(g) the amount paid in satisfaction of a debt issued by a corporation and payable 
to a person shall 
(i) where any part of the consideration given to the person for the settlement 


of the debt consists of a share (other than an excluded security) issued by the 
corporation to the person, be deemed to be equal to the total of 
(A) the fair market value of the share at the time it was issued, and 
(B) the amount, if any, that can reasonably be considered to be the in- 
crease, as a consequence of the settlement of the debt, in the fair market 
value of other shares of the capital stock of the corporation owned by 
the person, and 


(ii) in any other case, be deemed to include the amount described in clause 
(i)(B); 


| 


(3) Reductions of non-capital losses — Where a commercial | 
obligation issued by a debtor is settled at any time, the forgiven — 
amount at that time in respect of the obligation shall be applied to — 


reduce at that time, in the following order, 


(a) the debtor’s non-capital loss for each taxation year that ended | 


before that time to the extent that the amount so applied 


(i) does not exceed the amount (in subsection (4) referred to 
as the debtor’s “ordinary non-capital loss at that time for the 
year’) that would be the relevant loss balance at that time for 


the obligation and in respect of the debtor’s non-capital loss — 


for the year if the description of E in the definition “non- 


capital loss” in subsection 111(8) were read without refer- 
ence to the expression “the taxpayer’s allowable business in- 


vestment loss for the year”, and 
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(ii) does not, because of this subsection, reduce the debtor’s 
non-capital loss for a preceding taxation year; 


(b) the debtor’s farm loss for each taxation year that ended 
before that time, to the extent that the amount so applied 


(1) does not exceed the amount that is the relevant loss bal- 
ance at that time for the obligation and in respect of the 
debtor’s farm loss for the year, and 


(ii) does not, because of this subsection, reduce the debtor’s 
farm loss for a preceding taxation year; and 


(c) the debtor’s restricted farm loss for each taxation year that 
ended before that time, to the extent that the amount so applied 


(1) does not exceed the amount that is the relevant loss bal- 
ance at that time for the obligation and in respect of the 
debtor’s restricted farm loss for the year, and 


(ii) does not, because of this subsection, reduce the debtor’s 
restricted farm loss for a preceding taxation year. 
Related Provisions: 31(1.1)(b) — Reduction in restricted farm loss: 80(2)(c) — 
Order of application of rules; 80(2)(m) — Reduction cannot exceed the amount of 
losses; 80(4)(a) — Reduction of allowable business investment loss carryforward; 
111(8)“farm loss’*C — Reduction in farm loss; 111(8)“non-capital loss’”D.2 — Reduc- 
tion in non-capital loss. 


(4) Reductions of capital losses — Where a commercial obli- 
gation issued by a debtor is settled at any time, the applicable frac- 
tion of the remaining unapplied portion of a forgiven amount at that 
time in respect of the obligation shall be applied to reduce at that 
time, in the following order, 


(a) the debtor’s non-capital loss for each taxation year that ended 
before that time to the extent that the amount so applied 


(i) does not exceed the amount, if any, by which 


(A) the relevant loss balance at that time for the obliga- 
tion and in respect of the debtor’s non-capital loss for the 
year 


exceeds 


(B) the debtor’s ordinary non-capital loss (within the 
meaning assigned by subparagraph (3)(a)(i)) at that time 
for the year, and 


(ii) does not, because of this subsection, reduce the debtor’s 
non-capital loss for a preceding taxation year; and 


(b) the debtor’s net capital loss for each taxation year that ended 
before that time, to the extent that the amount so applied 


(1) does not exceed the relevant loss balance at that time for 
the obligation and in respect of the debtor’s net capital loss 
for the year, and 


(11) does not, because of this subsection, reduce the debtor’s 
net capital loss for a preceding taxation year. 
Related Provisions: 80(2)(c) — Order of application of rules; 80(2)(e) — Determi- 
nation of applicable fraction; 80(2)(m)— Reduction cannot exceed the amount of 
losses; 111(8)“net capital loss”*D — Reduction in net capital loss; 111(8)“non-capital 
loss”*D.2 — Reduction in non-capital loss. 


(5) Reductions with respect to depreciable property — 
Where a commercial obligation issued by a debtor is settled at any 
time, the remaining unapplied portion of the forgiven amount at that 
time in respect of the obligation shall be applied, in such manner as 
is designated by the debtor in a prescribed form filed with the 
debtor’s return of income under this Part for the taxation year that 
includes that time, to reduce immediately after that time the follow- 
ing amounts: 


(a) the capital cost to the debtor of a depreciable property that is 
owned by the debtor immediately after that time; and 


(b) the undepreciated capital cost to the debtor of depreciable 
property of a prescribed class immediately after that time. 


Related Provisions: 13(7.1 )(g) — Reduction in capital cost of depreciable property; 
13(21)“undepreciated capital cost”E.1 — Reduction in undepreciated capital cost; 
80(2)(c) — Order of application of rules; 80(2)(m) — Reduction cannot exceed the 
capital cost or u.c.c.; 80(6) — Restriction with respect to depreciable property; 
80(13)D(a) — Income inclusion of remaining balance; 80(16) — Designation by CRA 
where debtor fails to designate; 80.04(4)(b) — Transfer of forgiven amount after maxi- 
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mum designations; 96(3) — Designation by members of partnership; 220(3.21)(a) — 
Late filing, amendment or revocation of designation. 


Regulations: 1105 (prescribed classes of depreciable property). 


Forms: T2153: Designation under para. 80(2)(i) when two or more commercial obli- 
gations are settled at the same time; T2154: Application of designated forgiven debt 
under sec. 80. 


(6) Restriction with respect to depreciable property — 
Where a commercial obligation issued by a debtor is settled at any 
time, 


(a) an amount may be applied under subsection (5) to reduce, 
immediately after that time, the capital cost to the debtor of a 
depreciable property of a prescribed class only to the extent that 


(1) the undepreciated capital cost to the debtor of depreciable 
property of that class at that time 


exceeds 


(ii) the total of all other reductions immediately after that 
time to that undepreciated capital cost; and 


(b) an amount may be applied under subsection (5) to reduce, 
immediately after that time, the capital cost to the debtor of a 
depreciable property (other than a depreciable property of a pre- 
scribed class) only to the extent that 


(i) the capital cost to the debtor of the property at that time 
exceeds 


(ii) the amount that was allowed to the debtor before that 
time under Part XVII of the Income Tax Regulations in re- 
spect of the property. 


Regulations: 1105 (prescribed classes of depreciable property). 


(7) Reductions of cumulative eligible capital — Where a 
commercial obligation issued by a debtor is settled at any time, */4 
of the remaining unapplied portion of the forgiven amount at that 
time in respect of the obligation shall be applied (to the extent des- 
ignated in a prescribed form filed with the debtor’s return of income 
under this Part for the taxation year that includes that time) to re- 
duce immediately after that time the cumulative eligible capital of 
the debtor in respect of each business of the debtor (or, where the 
debtor is at that time non-resident, in respect of each business car- 
ried on in Canada by the debtor). 

Related Provisions: 14(5)“cumulative eligible capital”F:P.1 — Reduction in cumu- 
lative eligible capital; 80(2)(c) — Order of application of rules; 80(2)(f) — Rule where 
cumulative eligible capital reduced; 80(2)(m) — Reduction cannot exceed the amount 
of cumulative eligible capital; 80(13)D(a) — Income inclusion of remaining balance; 
80(16) — Designation by CRA where debtor fails to designate; 80.04(4)(b) — Transfer 
of forgiven amount after maximum designations; 220(3.21)(a) — Late filing, amend- 
ment or revocation of designation; 253 — Extended meaning of carrying on business in 
Canada. 

Forms: T2153: Designation under para. 80(2)(i) when two or more commercial obli- 
gations are settled at the same time; T2154: Application of designated forgiven debt 
under sec. 80. 


(8) Reductions of resource expenditures — Where a com- 
mercial obligation issued by a debtor is settled at any time, the re- 
maining unapplied portion of the forgiven amount at that time in 
respect of the obligation shall be applied (to the extent designated in 
a prescribed form filed with the debtor’s return of income under this 
Part for the taxation year that includes that time) to reduce immedi- 
ately after that time the following amounts: 


(a) where the debtor is a corporation resident in Canada through- 
out that year, each particular amount that would be determined 
in respect of the debtor under paragraph 66.7(2)(a), (2.3)(a), 
(3)(a), (4)(a) or (5)(a) if paragraphs 66.7(2.3)(a), (4)(a) and 
(5)(a) were read without reference to the expressions “30% of”, 
“30% of” and “10% of’, respectively, as a consequence of the 
acquisition of control of the debtor by a person or group of per- 
sons, the debtor ceasing to be exempt from tax under this Part on 
its taxable income or the acquisition of properties by the debtor 
by way of an amalgamation or merger, where the amount so ap- 
plied does not exceed the successor pool immediately after that 
time for the obligation and in respect of the particular amount; 
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(b) the cumulative Canadian exploration expense (within the 
meaning assigned by subsection 66.1(6)) of the debtor; 


(c) the cumulative Canadian development expense (within the © 


meaning assigned by subsection 66.2(5)) of the debtor; 


(d) the cumulative Canadian oil and gas property expense 
(within the meaning assigned by subsection 66.4(5)) of the 
debtor; 


(e) the total determined under paragraph 66(4)(a) in respect of 
the debtor, where 


(i) the debtor is resident in Canada throughout that year, and 


(ii) the amount so applied does not exceed such portion of 
the total of the debtor’s foreign exploration and development 
expenses (within the meaning assigned by subsection 66(15)) 
as were incurred by the debtor before that time and would be 
deductible under subsection 66(4) in computing the debtor’s 
income for that year if the debtor had sufficient income de- 
scribed in subparagraph 66(4)(b)(ii) and if that year ended at 
that time; and 


(f) the cumulative foreign resource expense (within the meaning 
assigned by subsection 66.21(1)) of the debtor in respect of a 
country. 


Related Provisions: 66(4)(a)(iii) — Reduction in claim for FEDE; 66.1(6)“cumula- 
tive Canadian exploration expense’’J.1 — Reduction in CCEE; 66.2(5)‘cumulative Ca- 
nadian development expense’”M.1 — Reduction in CCDE; 66.21(1)“cumulative for- 
eign resource expense”l; 66.4(5)“cumulative Canadian oil and gas property 
expense”I.1 — Reduction in CCOGPE; 66.7(2)(a)(ii), 66.7(3)(a)(ii), 66.7(4)(a)(iv), 
66.7(5)(a)(iii) — Reductions in successor pools; 80(2)(c) — Order of application of 
rules; 80(2)(m) — Reduction cannot exceed resource expenditures reduced; 
80(13)D(a) — Income inclusion of remaining balance; 80(16) — Designation by CRA 
where debtor fails to designate; 80.04(4)(b) — Transfer of forgiven amount after maxi- 
mum designations; 139.1(18) — Holding corporation deemed not to acquire control of 
insurer on demutualization; 220(3.21)(a) — Late filing, amendment or revocation of 
designation; 256(6)-(9) — Whether control acquired. 


History: Para. 80(8)(a) amended by 2001, c. 17, subsec. 58(3), applicable to taxation 
years that begin after 2000. The para. formerly read: 


(a) where the debtor is a corporation resident in Canada throughout that year, 
each particular amount that would be determined in respect of the debtor under 
paragraph 66.7(2)(a), (3)(a), (4)(a) or (5)(a) if paragraphs 66.7(4)(a) and (5)(a) 
were read without reference to the expressions “30% of” and “10% of’, respec- 
tively, as a consequence of the acquisition of control of the debtor by a person or 
group of persons, the debtor ceasing to be exempt from tax under this Part on its 
taxable income or the acquisition of properties by the debtor by way of an amal- 
gamation or merger, where the amount so applied does not exceed the successor 
pool immediately after that time for the obligation and in respect of the particular 
amount; 


Para. 80(8)(f) added by the said c. 17, subsec. 58(4), applicable to taxation years that 
begin after 2000. 
Forms: T2153: Designation under para. 80(2)(i) when two or more commercial obli- 


gations are settled at the same time; T2154: Application of designated forgiven debt 
under sec. 80. 


(9) Reductions of adjusted cost bases of capital proper- 
ties — Where a commercial obligation issued by a debtor is settled 
at any time and amounts have been designated under subsections 
(5), (7) and (8) to the maximum extent permitted in respect of the 
settlement, subject to subsection (18) 


(a) the remaining unapplied portion of the forgiven amount at 
that time in respect of the obligation shall be applied (to the ex- 
tent designated in a prescribed form filed with the debtor’s re- 
turn of income under this Part for the taxation year that includes 
that time) to reduce immediately after that time the adjusted cost 
bases to the debtor of capital properties (other than shares of the 
capital stock of corporations of which the debtor is a specified 
shareholder at that time, debts issued by corporations of which 
the debtor is a specified shareholder at that time, interests in 
partnerships that are related to the debtor at that time, deprecia- 
ble property that is not of a prescribed class, personal-use 
properties and excluded properties) that are owned by the debtor 
immediately after that time; 
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(b) an amount may be applied under this subsection to reduce, 
immediately after that time, the capital cost to the debtor of a 
depreciable property of a prescribed class only to the extent that 


(i) the capital cost immediately after that time to the debtor 
of the property (determined without reference to the settle- 
ment of the obligation at that time) 


exceeds 


(ii) its capital cost immediately after that time to the debtor 
for the purposes of paragraphs 8(1)(j) and (p), sections 13 
and 20 and any regulations made for the purpose of para- 
graph 20(1)(a) (determined without reference to the settle- 
ment of the obligation at that time); and 


(c) for the purposes of paragraphs 8(1)(j) and (p), sections 13 
and 20 and any regulations made for the purpose of paragraph 
20(1)(a), no amount shall be considered to have been applied 
under this subsection. 
Related Provisions: 53(2)(g.1) — Reduction in ACB; 80(2)(c) — Order of applica- 
tion of rules: 80(2)(m)— Reduction cannot exceed the adjusted cost base; 80(10), 
(11)—Reduction of ACB of certain shares, debt and partnership interests; 
80(13)D(a) — Income inclusion of remaining balance; 80(16) — Designation by CRA 
where debtor fails to designate; 80(18) — Limitation on designation by partnership; 
80.04(4)(b) — Transfer of forgiven amount after maximum designations; 96(3) — 
Designation by members of partnership; 220(3.21)(a) — Late filing, amendment or 
revocation of designation. 


Regulations: 1105 (prescribed classes of depreciable property). 
Forms: 12153: Designation under para. 80(2)() when two or more commercial obli- 


gations are settled at the same time; T2154: Application of designated forgiven debt 
under sec. 80. 


(10) Reduction of adjusted cost bases of certain shares 
and debts — Where a commercial obligation issued by a debtor is 
settled at any time in a taxation year and amounts have been desig- 
nated by the debtor under subsections (5), (7), (8) and (9) to the 
maximum extent permitted in respect of the settlement, subject to 
subsection (18) the remaining unapplied portion of that forgiven 
amount shall be applied (to the extent that it is designated in a pre- 
scribed form filed with the debtor’s return of income under this Part 
for the year) to reduce immediately after that time the adjusted cost 
bases to the debtor of capital properties, owned by the debtor imme- 
diately after that time, that are shares of the capital stock of corpo- 
rations of which the debtor is a specified shareholder at that time 
and debts issued by corporations of which the debtor is a specified 
shareholder at that time (other than shares of the capital stock of 
corporations related to the debtor at that time, debts issued by cor- 
porations related to the debtor at that time and excluded properties). 
Related Provisions: 53(2)(g.1) — Reduction in ACB; 80(2)(c) — Order of applica- 
tion of rules; 80(2)(m) — Reduction cannot exceed the adjusted cost base; 80(11) — 
Reduction of ACB of certain shares, debt and partnership interests; 80(13)D(a) — In- 
come inclusion of remaining balance; 80(16) — Designation by CRA where debtor 
fails to designate; 80(18) — Limitation on designation by partnership; 80.04(4)(b) — 
Transfer of forgiven amount after maximum designations; 96(3) — Designation by 


members of partnership; 220(3.21)(a) — Late filing, amendment or revocation of 
designation, 


Forms: T2153: Designation under para. 80(2)(i) when two or more commercial obli- 
gations are settled at the same time; T2154: Application of designated forgiven debt 
under sec. 80. 


| 


(11) Reduction of adjusted cost bases of certain shares, — 


debts and partnership interests — Where a commercial obli- 


gation issued by a debtor is settled at any time in a taxation year and | 


amounts have been designated by the debtor under subsections (5), 


(7), (8), (9) and (10) to the maximum extent permitted in respect of © 


the settlement, subject to subsection (18) the remaining unapplied 


portion of that forgiven amount shall be applied (to the extent that it | 


is designated in a prescribed form filed with the debtor’s return of | 
income under this Part for the year) to reduce immediately after that 


time the adjusted cost bases to the debtor of 


(a) shares and debts that are capital properties (other than ex- 
cluded properties and properties the adjusted cost bases of which 
are reduced at that time under subsection (9) or (10)) of the 
debtor immediately after that time; and 
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(b) interests in partnerships that are related to the debtor at that 
time that are capital properties (other than excluded properties) 
of the debtor immediately after that time. 

- Related Provisions: 53(2)(g.1) — Reduction in ACB: 80(2)(c) — Order of applica- 

tion of rules; 80(2)(m)— Reduction cannot exceed the adjusted cost base; 

- 80(13)B(a) — Income inclusion where reductions in ACB are excessive: 80(16) — 

_ Designation by CRA where debtor fails to designate; 80(18) — Limitation on designa- 

tion by. partnership; 80.03— Gains on subsequent dispositions; 96(3) — Designation 

/ by members of partnership; 220(3.21)(a) — Late filing, amendment or revocation of 

_ designation. 


_ Forms: T2153: Designation under para. 80(2)(i) when two or more commercial obli- 
gations are settled at the same time; T2154: Application of designated forgiven debt 
under sec. 80. 


(12) Capital gain where current year capital loss — Where a 

commercial obligation issued by a debtor (other than a partnership) 
is settled at any time in a taxation year and amounts have been des- 

ignated by the debtor under subsections (5), (7), (8) and (9) to the 
maximum extent permitted in respect of the settlement, 


_ (a) the debtor shall be deemed to have a capital gain for the year 

from the disposition of capital property (or, where the debtor is 

non-resident at the end of the year, taxable Canadian property), 
equal to the lesser of 


(i) the remaining unapplied portion of the forgiven amount at 
that time in respect of the obligation, and 


(ii) the amount, if any, by which the total of 


(A) all of the debtor’s capital losses for the year from the 
dispositions of properties (other than listed personal 
properties and excluded properties), and 


. (B) twice the amount that would, because of subsection 
| 88(1.2), be deductible under paragraph 111(1)(b) in com- 
. puting the debtor’s taxable income for the year, if the 

debtor had sufficient income and taxable capital gains for 
the year, 


exceeds the total of 


(C) all of the debtor’s capital gains for the year from the 
dispositions of such properties (determined without refer- 
ence to this subsection), and 


(D) all amounts each of which is an amount deemed by 
this subsection to be a capital gain of the debtor for the 
year as a consequence of the application of this subsec- 
tion to other commercial obligations settled before that 
time; and 


(b) the forgiven amount at that time in respect of the obligation 
_ Shall be considered to have been applied under this subsection to 
_ the extent of the amount deemed by this subsection to be a Capi- 
tal gain of the debtor for the year as a consequence of the appli- 
cation of this subsection to the settlement of the obligation at 
that time. 


} 


Related Provisions: 80(2)(c) — Order of application of rules. 


Aistory: Cl. 80(12)(a)(ii)(B) amended by 2001, c. 17, subsec. 58(5) to replace the 
/Xpression “4/3 of” with the word “twice”, applicable to taxation years that end after 
ebruary 27, 2000 except that, for a taxation year of a debtor that includes February 28, 
(000 or October 17, 2000, or began after February 28,2000 and ended before October 
7, 2000, the reference to the word “twice” shall be read as a reference to the expres- 
ion “the fraction that is the reciprocal of the fraction in para. 38(a), as amended by 


001, c. 17, that applies to the debtor for the year, multiplied by”. 


13) Income inclusion — Where a commercial obligation issued 
-y a debtor is settled at any time in a taxation year, there shall be 
dded, in computing the debtor’s income for the year from the 
‘ource in connection with which the obligation was issued, the 
‘mount determined by the formula 

| (A+B-—C-D)xE 

“there 


is the remaining unapplied portion of the forgiven amount at that 
_ time in respect of the obligation, 
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B is the lesser of 


(a) the total of all amounts designated under subsection (11) 
‘by the debtor in respect of the settlement of the obligation at 
that time, and 


(b) the residual balance at that time in respect of the settle- 
ment of the obligation, 


C is the total of all amounts each of which is an amount specified 
in an agreement filed under section 80.04 in respect of the settle- 
ment of the obligation at that time, 


D is 
(a) where the debtor has designated amounts under subsec- 


tions (5), (7), (8), (9) and (10) to the maximum extent permit- 
ted in respect of the settlement, the amount, if any, by which 


(i) the total of all amounts each of which is an unrecog- 
nized loss at that time, in respect of the obligation, from 
the disposition of a property 


exceeds 


(i1) twice the total of all amounts each of which is an 
amount by which the amount determined before that time 
under this subsection in respect of a settlement of an obli- 
gation issued by the debtor has been reduced because of 
an amount determined under this paragraph, and 


(b) in any other case, nil, and 


(a) where the debtor is a partnership, 1, and 
(b) in any other case, '/. 


Related Provisions: 4(1) — Income from a source: 6(15) — Income inclusion on 
forgiveness of debt owing by employee; 12(1)(z.3) — Inclusion into income from busi- 
ness or property; 28(1)(d) — Inclusion in farming or fishing income when using cash 
method; 61.2-61.4 — Reserves to offset amount included under 80(13): 66.7(1)(b)(iii), 
66.7(2)(b)(iv), 66.7(3)(b)(iii), 66.7(4)(b)(iii), 66.7(5)(b)(iii) — Resource expendi- 
tures — reduction in successor pools; 80(2)(c)— Order of application of rules; 
80(14) — Determination of residual balance: 80(16) — Designation by CRA to reduce 
reserve under 61.2; 80.04(8) — Where corporations become related in order to transfer 
forgiven amount; 95(1)“foreign accrual property income”A.1 — 4/3 inclusion in FAPI: 
137.1(10) — Settlement of debts by deposit insurance corporation; 257 — Formula 
cannot calculate to less than zero. 


History: Subpara. (a)(ii) of the description of D in subsec. 80(13) amended by 2001, c. 
17, subsec. 58(6), to replace the expression “4/3 of” with the word “twice”, applicable 
to taxation years that end after February 27, 2000 except that, for a taxation year of a 
debtor that includes February 28, 2000 or October 17, 2000, or began after February 
28, 2000 and ended before October 17, 2000, the reference to the word “twice” shall be 
read as a reference to the expression “the fraction that is the reciprocal of the fraction in 
para. 38(a), as amended by 2001, c. 17, that applies to the debtor for the year, multi- 
plied by”. 

Para. (b) of the description of E in subsec. 80(13) amended by the said c. 17, subsec. 
58(7), to replace the number ‘‘0.75” with the fraction “1/2”, applicable to taxation years 
that end after February 27, 2000 except that; for a taxation year of a debtor that in- 
cludes February 28, 2000 or October 17, 2000, or began after February 28, 2000 and 
ended before October 17, 2000, the reference to the fraction “1/2” shall be read as a 
reference to the fraction in para. 38(a), as amended by 2001, c. 17, that applies to the 
debtor for the year. 


Para. (b) of the description of B in subsec. 80(13) amended by 1998, c. 19, subsec. 
111(3), applicable to taxation years that end after February 21, 1994. The para. for- 
merly read: 


(b) the total of 


(i) the residual balance at that time in respect of the settlement of the obliga- 
tion, and 


(ii) the amount, if any, by which the amount determined for C in respect of 
the settlement exceeds the amount determined for A in respect of the 
settlement, 


Interpretation Bulletins: See list at end of s. 80. 
Information Circulars: See list at end of s. 80. 
Advance Tax Rulings: ATR-27: Exchange and acquisition of interests in capital 


properties through rollovers and winding-up (‘butterfly’). 


(14) Residual balance — For the purpose of subsection (13), the 
residual balance at any time in a taxation year in respect of the set- 
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tlement of a particular commercial obligation issued by a debtor is 
the amount, if any, by which 


(a) the gross tax attributes of directed persons at that time in 
respect of the debtor 


exceeds the total of 


(b) the value of A in subsection (13) in respect of the settlement 
of the particular obligation at that time, 


(c) all amounts each of which is 


(i) the amount, if any, by which the value of A in subsection 
(13) in respect of a settlement before that time and in the year 
of a commercial obligation issued by the debtor exceeds the 
value of C in that subsection in respect of the settlement, 


(ii) the value of A in subsection (13) in respect of a settle- 
ment of a commercial obligation that is deemed by paragraph 
80.04(4)(e) to have been issued by a directed person in re- 
spect of the debtor because of the filing of an agreement 
under section 80.04 in respect of a settlement before that 
time and in the year of a commercial obligation issued by the 
debtor, or 


(iii) the amount specified in an agreement (other than an 
agreement with a directed person in respect of the debtor) 
filed under section 80.04 in respect of the settlement before 
that time and in the year of a commercial obligation issued 
by the debtor, and 


(d) all amounts each of which is an amount in respect of a settle- 
ment at a particular time before that time and in the year of a 
commercial obligation issued by the debtor equal to the least of 


(i) the total of all amounts designated under subsection (11) 
in respect of the settlement, 


(ii) the residual balance of the debtor at the particular time, 
and 


(iii) the amount, if any, by which the sum of the values of A 
and B in subsection (13) in respect of the settlement exceeds 
the value of C in that subsection in respect of the settlement. 


Related Provisions: 80(14.1) — Meaning of “gross tax attributes”. 


History: Subsec. 80(14) amended by 1998, c. 19, subsec. 111(4), applicable to taxa- 
tion years that end after February 21, 1994. The subsec. formerly read: 


(14) For the purpose of subsection (13), the residual balance at any time in a 
taxation year in respect of the settlement of a particular commercial obligation 
issued by a debtor is the amount, if any, by which the total of 


(a) all amounts each of which is an amount that would be applied under any 
of subsections (3) to (10) and (12) in respect of the settlements of separate 
commercial obligations issued by directed persons at that time in respect of 
the debtor if 


(i) those obligations were issued at that time by those directed persons 
and were settled immediately after that time, 


(ii) an amount equal to the forgiven amount at that time in respect of the 
particular obligation were the forgiven amount immediately after that 
time in respect of each of those obligations, 


(iii) amounts were designated under subsections (5), (7), (8), (9) and 
(10) by those directed persons to the maximum extent permitted in re- 
spect of the settlement of each of those obligations, and 


(iv) no amounts were designated under subsection (11) by any of those 
directed persons in respect of the settlement of any of those obligations, 
and 


(b) where the debtor is a partnership, all amounts each of which is '/4 of an 
amount deducted because of paragraph (c) or (d) in computing the residual 
balance at that time in respect of the settlement of the particular obligation, 


exceeds the total of 


(c) all amounts each of which is 4/3 of the amount that would be included 
under subsection (13) in computing the debtor’s income for the year in re- 
spect of the settlement at or before that time of a commercial obligation is- 
sued by the debtor if the amounts determined for B and D in subsection (13) 
were nil, 


(d) all amounts each of which is 4/3 of an amount that would, if the amount 
determined for D in subsection (13) were nil, be included under subsection 
(13) in computing the income of any of those directed persons in respect of 
the settlement of an obligation that is deemed by paragraph 80.04(4)(e) to 
have been. issued by the directed person because of the filing of an agree- 
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ment under section 80,04 in respect of the settlement at or before that time 
and in the year of a commercial obligation issued by the debtor, 


(e) all amounts each of which is an amount specified in an agreement (other 
than an agreement with any of those directed persons) filed under section 
80.04 in respect of the settlement at or before that time and in the year of a 
commercial obligation issued by the debtor, and 


(f) all amounts each of which is the lesser of 


(i) the total of all amounts designated under subsection (11) in respect of 
the settlement before that time and in the year of another commercial 
obligation issued by the debtor, and 


(ii) the residual balance of the debtor at that previous time. 


(14.1) Gross tax attributes — The gross tax attributes of di- 
rected persons at any time in respect of a debtor means the total of 
all amounts each of which is an amount that would be applied under 
any of subsections (3) to (10) and (12) in respect of a settlement of 
a separate commercial obligation (in this subsection referred to as a 
“notional obligation”) issued by directed persons at that time in re- 
spect of the debtor if the following assumptions were made: 


(a) a notional obligation was issued immediately before that 
time by each of those directed persons and was settled at that 
time; 

(b) the forgiven amount at that time in respect of each of those 
notional obligations was equal to the total of all amounts each of 
which is a forgiven amount at or before that time and in the year 
in respect of a commercial obligation issued by the debtor; 


(c) amounts were designated under subsections (5), (7), (8), (9) 
and (10) by each of those directed persons to the maximum ex- 
tent permitted in respect of the settlement of each of those no- 
tional obligations; and 


(d) no amounts were designated under subsection (11) by any of 


those directed persons in respect of the settlement of any of the — 


notional obligations. 


History: Subsec. 80(14.1) added by 1998, c. 19, subsec. 111(4), applicable to taxation _ 


years that end after February 21, 1994. 


(15) Members of partnerships — Where a commercial debt ob- 
ligation issued by a partnership (in this subsection referred to as the 


“partnership obligation”) is settled at any time in a fiscal period of 


the partnership that ends in a taxation year of a member of the > 


partnership, 


(a) the member may deduct, in computing the member’s income | 
for the year, such amount as the member claims not exceeding 


the relevant limit in respect of the partnership obligation; 


(b) for the purpose of paragraph (a), the relevant limit in respect 
of the partnership obligation is the amount that would be in- 
cluded in computing the member’s income for the year as a con- 
sequence of the application of subsection (13) and section 96 to 
the settlement of the partnership obligation if the partnership had 
designated amounts under subsections (5), (7), (8), (9) and (10) 
to the maximum extent permitted in respect of each obligation 
settled in that fiscal period and if income arising from the appli- 
cation of subsection (13) were from a source of income separate 
from any other sources of partnership income; and 


(c) for the purposes of this section and section 80.04, 


(i) the member shall be deemed to have issued a commercial 
debt obligation that was settled at the end of that fiscal 
period, 


(ii) the amount deducted under paragraph (a) in respect of the 


partnership obligation in computing the member’s income 
shall be treated as if it were the forgiven amount at the end of 


that fiscal period in respect of the obligation referred to in 
subparagraph (i), 


(iii) subject to subparagraph (iv), the obligation referred to in 


subparagraph (i) shall be deemed to have been issued at the 
same time at which, and in the same circumstances in which, | 
the partnership obligation was issued, 


(iv) where the member is a corporation the control of which | 
was acquired at a particular time that is before the end of that, 
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fiscal period and before the corporation became a member of 
the partnership and the partnership obligation was issued 


before the particular time, 


(A) subject to the application of this subparagraph to an 
acquisition of control of the corporation after the particu- 
lar time and before the end of that fiscal period, the obli- 
gation referred to in subparagraph (i) shall be deemed to 


have been issued by the member after the particular time, 
and 


in subsection (1), paragraph (f) of the definition “succes- 
sor pool” in that subsection and paragraph (b) of the defi- 
nition “unrecognized loss” in that subsection do not apply 
in respect of that acquisition of control, and 


(v) the source in connection with which the obligation re- 
ferred to in subparagraph (i) was issued shall be deemed to 
be the source in connection with which the partnership obli- 
gation was issued. 


Related Provisions: 4(1)—Income from a source; 20(1)(uu) — Deduction for 


1, 


amount allowed under para. 80(15)(a); 61.2:A(b) — Effect of para. 80(15)(a) on re- 
| serve for individuals; 61.2:A(b), 61.3(1)(a)(ii), 61.3(2)(a)(ii), 61.4(a) AG) — Reserve 
_ in respect of debt forgiven; 80(1) — “Person” includes a partnership; 80(2)(n) — Com- 
mercial debt obligation issued by partner —deemed issued by | partnership; 
' 80(13)E(a) — Income inclusion where debtor is partnership; 80(14)(b) — Residual bal- 
ance where debtor is partnership; 80(18) — Limitation on designation by partnership; 
_ 96(3) — Designation by members of partnership; 139.1(18) — Holding corporation 

deemed not’to acquire control of insurer on demutualization; 256(6)-(9) — Whether 
control acquired; 256(8) — Deemed acquisition of shares. 


(16) Designations by Minister — Where a commercial obliga- 
tion issued by a debtor is settled at any time in a taxation year and, 
as a consequence of the settlement an amount would, but for this 
subsection, be deducted under section 61.2 or 61.3 in computing the 
‘debtor’s income for the year and the debtor has not designated 
‘amounts under subsections (5) to (11) to the maximum extent possi- 
ble in respect of the settlement, 


(a) the Minister may designate amounts under subsections (5) to 
(11) to the extent that the debtor would have been permitted to 
' designate those amounts; and 


(b) the amounts designated by the Minister shall, except for the 
purpose of this subsection, be deemed to have been designated 
by the debtor as required by subsections (5) to (11). 


(17) [Repealed] 


‘History: Subsec. 80(17) repealed by 1998, c. 19, subsec. 111(5), applicable to taxation 
years that end after February 21, 1994. The subsec. formerly read: 


(17) Income inclusion where residual balance a positive amount — Where 
a commercial obligation issued by a corporation is settled at any time in a taxa- 
tion year and, as a consequence of the’ settlement an amount is deducted under 

' section 61.3 in computing the corporation’s income for the year, unless the cor- 
poration has commenced to wind up on or before the day that is 12 months after 
the end of the year there shall be added in computing the corporation’s income 
for the year from the source in connection with which the obligation was issued 
50% of the lesser of 


} (a) the total of all amounts designated under subsection (11) by the corpora- 
tion in respect of the settlement of the obligation at that time, and 

(b) the amount, if any, by which the lesser of 

(i) the residual balance (within the meaning assigned by subsection (14)) 
i of the corporation at that time in respect of the settlement of the obliga- 
tion, and 

(ii) the amount, if any, by which the amount deducted under section 61.3 
in computing the corporation’s income for the year exceeds the amount, 
if any, deducted because of paragraph 37(1)(f.1) in determining the bal- 
ance determined under subsection 37(1) in respect of the corporation af- 
ter the year because of an amount deducted under section 61.3 in com- 
puting the corporation’s income for the year 


exceeds the total of all amounts included because of this subsection in com- 
puting the corporation’s income for the year in respect of a settlement before 
that time of a commercial obligation issued by the corporation. 


18) Partnership designations — Where a commercial obliga- 
(on issued by a partnership is settled at any time after December 
0, 1994, the amount designated under subsection (9), (10) or (11) 
) 1 respect of the settlement by the partnership to reduce the adjusted 


(B) paragraph (e) of the definition “relevant loss balance” 


S. 80 


cost base of a capital property acquired shall not exceed the amount, 
if any, by which the adjusted cost base at that time to the partner- 
ship of the property exceeds the fair market value at that time of the 
property. 

History [s. 80]: S. 80 substituted by 1995, c. 21, s. 27, applicable to taxation years 
that end after February 21, 1994, except that 


(a) the amended section does not, other than for the purposes of subsections 6(15) 
and (15.1) and 15(1.2) and (1.21) and section 79, apply to any obligation settled or 
extinguished 


(i) before February 22, 1994, 
(ii) after February 21, 1994 


(A) under the terms of an agreement in writing entered into on or before 
that date, or 


(B) under the terms of any amendment to such an agreement, where that 
amendment was entered into in writing before July 12, 1994 and the 
amount of the settlement or extinguishment was not substantially greater 
than the settlement or extinguishment provided under the terms of the 
agreement, 


(iii) before 1996 pursuant to a restructuring of debt in connection with a pro- 
ceeding commenced in a court in Canada before February 22, 1994, 


(iv) before 1996 in connection with a proposal (or notice of intention to make a 
proposal) that was filed under the Bankruptcy and Insolvency Act, or similar 
legislation of a country other than Canada, before February 22, 1994, or 


(v) before 1996 in connection with a written offer that was made by, or com- 
municated to, the holder of the obligation before February 22, 1994; 


(b) in its application with respect to interest accruing before July 14, 1990, the 
words “was deductible” in paragraph 80(2)(b), shall be read as “was deducted”; 
and 


(c) a form referred to in section 80 shall be deemed to have been filed on a timely 
basis if it is filed with the Minister of National Revenue before 1996. 


Definitions [s. 80]: “acquired” — 256(7)-(9); “adjusted cost base” — 54, 248(1); 
“amount” — 248(1); “applicable fraction” — 80(2)(d): “bankrupt” — 248(1); “benefi- 
cially interested” — 248(25); “business” — 80.03(7)(b)(iii), 248(1); “Canada” — 255: 
“Canadian partnership” — 102(1), 248(1): “capital gain’, “capital loss” — 39(1), 
248(1); “capital property” — 54, 248(1); “carried on in Canada” — 253; “class” — 
248(6); “‘commercial debt obligation” — 80(1); “control” — 80(2)(j), 256(6)—(9); 
“controlled, directly or indirectly’ — 256(5.1), (6.2): “corporation” — 248(1), Inter- 
pretation Act 35(1); “cost amount” — 248(1); “cumulative eligible capital’ — 14(5), 
248(1); “cumulative foreign resource expense” — 66.21(1): “debtor” — 80(1); “depre- 
ciable property” — 13(21), 248(1); “directed person” — 80(1): “distress preferred 
share”, “eligible Canadian partnership”, “excluded obligation”, “excluded property”, 
“excluded security” — 80(1); “farm loss” —111(8), 248(1): “fiscal period”? — 
249(2)(b), 249.1; “foreign exploration and development expenses” — 66(15); “‘for- 
given amount’ — 80(1), 80.01(8)(b), 80.03(7)(b) (Gi); “gross tax attributes” — 80(14.1) 
“listed personal property” — 54, 248(1); “Minister” — 248(1): “net capital loss”, “non- 
capital loss” — 111(8), 248(1); “non-resident” — 248(1); “‘non-resident-owned invest- 
ment corporation” — 133(8), 248(1); “ordinary non-capital loss” — 80(3)(a)(i): “part- 
nership obligation” — 80(15); “person” — 80(1), 248(1); “personal-use property” — 
54, 248(1); “prescribed” — 248(1); “prescribed stock exchange in Canada” — Reg. 
3200; “principal amount”, “property”, “regulation” — 248(1): “related” — 80(2)(j), 
251(2); “relevant limit” — 80(15)(b); “relevant loss balance” — 80(1); “residual bal- 
ance” — 80(14); “resident in Canada” — 94(3)(a)(viii), 250: “restricted farm loss” — 
31, 248(1); “settled” — 80(2)(a), 80.01(3)-(9), 80.02(2)(c), 80.02(7)(a), 80.03(7)(b)(i): 
“share” — 248(1); “source” — 4(1), 80.03(7)(b)(iv); “specified shareholder” — 
248(1); “successor pool” — 80(1); “taxable Canadian corporation” — 89(1), 248(1); 
“taxable Canadian property” — 248(1); “taxable capital gain” — 38(a), 248(1); “taxa- 
ble income” — 2(2), 248(1); “taxable income earned in Canada” — 115(1), 248(1); 
“taxation year” — 11(2), 249; “treaty-protected property” — 248(1); “trust” — 104(1), 
248(1), (3); “undepreciated capital cost” — 13(21), 248(1); “unrecognized loss” — 
80(1); “writing” — Interpretation Act 35(1). 


I.T. Application Rules [s. 80]: 26(1.1) (debt outstanding since before 1972.). 


Interpretation Bulletins [s. 80]: IT-109R2: Unpaid amounts; IT-142R3: Settlement 
of debts on the winding-up of a corporation; IT-232R3: Losses — their deductibility in 
the loss year or in other years; IT-262R2: Losses of non-residents and part-year re- 
sidents; IT-268R3: Inter vivos transfer of farm property to child; IT-293R: Debtor’s 
gain on settlement of debt; IT-382: Debts bequeathed or forgiven on death (archived): 
IT-430R3: Life insurance proceeds received by a private corporation or a partnership as 
a consequence of death; IT-474R: Amalgamations of Canadian corporations; IT- 
488R2: Winding-up of 90%-owned taxable Canadian corporations (archived). 


Information Circulars [s. 80]: 88-2, para. 23: General anti-avoidance rule — sec- 
tion 245 of the Income Tax Act; 88-2 Supplement, para. 6: General anti-avoidance 
rule — section 245 of the Income Tax Act. 

History [former s. 80]: subsec. 80(4) 


Subsec. 80(4) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 58, applicable to inter- 
est in respect of debts or other obligations settled or extinguished after May 9, 1985, 
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except that, in its application to interest accruing before July 14, 1990, the subsec. shall 
be read as follows: 
(4) For the purposes of subsections (1) and (3), an amount of interest in respect 
of a debt or other obligation of a taxpayer shall be deemed to be a debt or other 
obligation issued by the taxpayer that 


(a) has a principal amount, and 
(b) was issued by the taxpayer for an amount, 
equal to the portion of the amount of the interest that was deducted, or would, 
but for subsection 18(2) or (3.1) or section 21, be deductible, in computing the 
taxpayer’s income under this Part for a taxation year. 
Subsec. (4) formerly read: 


(4) Principal for interest payable — For the purposes of subsections (1) and 
(3), an amount of interest payable by a taxpayer on a debt or other obligation 
shall be deemed to have a principal amount equal to the portion thereof that was 
deducted, or would, but for subsection 18(2) or (3.1) or section 21, have been 
deductible, in computing the taxpayer’s income for a taxation year under this 
Part. 
Selected Cases [former s. 80]: Gibralt Capital Corp. v. R., [2003] 3 CHG w47 
(FCA) (Same debt existed where no novation); Beach v. R., [2002] 1 C-T.C. 89 (BC 
CA) (Proposal to creditors that would avoid application of provision was illegal and 
unreasonable); Queenswood Land Associates Ltd. v. R., [2000] 11 EAMG352 (FCA); 
rev’g [1997] 2 C.T.C. 2688 (TCC) (Court cannot, absent sham, recharacterize legal 
relationships); Metro-Can Construction Ltd. y. R., [1999] 2 C.T.C. 2206 (TCC) (Provi- 
sion applies at partnership level, not at level of individual partner); Central City 
- Financial Services Ltd. v. R, [1997] 3 C.T.C. 2949 (TCC) (Mere assignment of debt is 
not a settlement of it); Wigmar Holdings Ltd. v. R., [1997] 2 C.T.C. 263 (FCA) (Test in 
s. 80 is legal settlement or extinguishment of particular debt in legally binding form), 
Queenswood Associates Ltd. v. R., [1997] 2 C.T.C. 2688 (TCC) (Forgiveness of debt 
related to inventory to be included in computation of income); Molstad Development 
Co. v. Canada, [1997] 2 C.T.C. 2360 (TCC) (Borrowed funds were capital, even if 
proceeds used to acquire inventory); Denthor Developments Ltd. v. Canada, {1997] 1 
C.T.C. 2075 (TCC) (No proceeds of disposition of land until land is sold); Carma 
Developers Ltd. v. Canada, [1996] 3 C.T.C. 2029 (TCC) (“Settlement” means final 
settlement and extinguishment of debt from debtor’s perspective); King Rentals Ltd. v. 
Canada, [1995] 2 C.T.C. 2612 (TCC) (Consideration for debt was amount of debt for 
which shares were issued and credit made to share capital, not fair market value of the 
debt). 


80.01 (1) Definitions — In this section, 


“commercial debt obligation” has the meaning assigned by sub- 
section 80(1); 


“commercial obligation” has the meaning assigned by subsection 
80(1); 


“debtor” has the meaning assigned by subsection 80(1); 


“distress preferred share” has the meaning assigned by subsection 
80(1); 


“forgiven amount” has the meaning assigned by subsection 80(1) 
except that, where an amount would be included in computing a 
person’s income under paragraph 6(1)(a) or subsection 15(1) as a 
consequence of the settlement of an obligation if the obligation 
were settled without any payment being made in satisfaction of its 
principal amount, “forgiven amount” in respect of that obligation 
has the meaning assigned by subsection 6(15.1) or 15(1.21), as the 
case may be; 


“person” has the meaning assigned by subsection 80(1); 


“specified cost” at any time to a person of an obligation means, 


(a) where the obligation is capital property of the person at that 
time, the adjusted cost base at that time to the person of the obli- 
gation, and 


(b) in any other case, the cost amount to the person of the 
obligation. 

(2) Application — For the purposes of this section, 
(a) paragraphs 80(2)(a), (b), Gj), (1) and-(n) apply; and 


(b) a person has a significant interest in a corporation at any time 
if the person owned at that time 


(i) shares of the capital stock of the corporation that would 
give the person 25% or more of the votes that could be cast 
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under all circumstances at an annual meeting of shareholders 
of the corporation, or 


(ii) shares of the capital stock of the corporation having a fair 
market value of 25% or more of the fair market value of all 
the issued shares of the capital stock of the corporation 


and, for the purposes of this paragraph, a person shall be deemed 
to own at any time each share of the capital stock of a corpora- 
tion that is owned, otherwise than because of this paragraph, at 
that time by another person with whom the person does not deal 
at arm’s length. 


(3) Deemed settiement on amalgamation — Where a com- 
mercial obligation or another obligation (in this subsection referred 
to as the “indebtedness”) of a debtor that is a corporation to pay an 
amount to another corporation (in this subsection referred to as the 
“creditor”) is settled on an amalgamation of the debtor and the cred- 
itor, the indebtedness shall be deemed to have been settled immedi- 
ately before the time that is immediately before the amalgamation 
by a payment made by the debtor and received by the creditor of an 
amount equal to the amount that would have been the creditor’s 
cost amount of the indebtedness at that time if 


(a) the definition “cost amount” in subsection 248(1) were read 
without reference to paragraph (e) of that definition; and 


(b) that cost amount included amounts added in computing the 
creditor’s income in respect of the portion of the indebtedness 
representing unpaid interest, to the extent those amounts have 
not been deducted in computing the creditor’s income as bad 
debts in respect of that unpaid interest. 


Related Provisions: 80(3)-(13) — Treatment of obligation deemed to have been 
settled. 


(4) Deemed settlement on winding-up — Where there is a 
winding-up of a subsidiary to which the rules in subsection 88(1) 
apply and 

(a) a debt or other obligation (in this subsection referred to as the 


“subsidiary’s obligation”) of the subsidiary to pay an amount to | 


the parent, or 


(b) a debt or other obligation (in this subsection referred to as » 


the “parent’s obligation”) of the parent to pay an amount to the 


subsidiary 


is, as a consequence of the winding-up, settled at a particular time » 


without any payment of an amount or by the payment of an amount 
that is less than the principal amount of the subsidiary’s obligation 
or the parent’s obligation, as the case may be, 


(c) where that payment is less than the amount that would have 


been the cost amount to the parent or subsidiary of the subsidi- | 


ary’s obligation or the parent’s obligation immediately before 
the particular time if the definition “cost amount” in subsection 


248(1) were read without reference to paragraph (e) of that defi- 


nition and the parent so elects in a prescribed form on or before 
the day on or before which the parent is required to file a return 


of income pursuant to section 150 for the taxation year that in-| 


cludes the particular time, the amount paid at that time in satis- 
faction of the principal amount of the subsidiary’s obligation or 


the parent’s obligation shall be deemed to be equal to the 
amount that would be the cost amount to the parent or the sub-. 


sidiary, as the case may be, of the subsidiary’s obligation or the 
parent’s obligation immediately before the particular time if 


(i) the definition “cost amount” in subsection 248(1) were 


read without reference to paragraph (e) of that definition, and 


(ii) that cost amount included amounts added in computing 


the parent’s income or the subsidiary’s income in respect of 


the portion of the indebtedness representing unpaid interest, 


to the extent that the parent or the subsidiary has not de- 


ducted any amounts as bad debts in respect of that unpaid, 


interest, and 


(d) for the purposes of applying section 80 to the subsidiary’s 
obligation, where property is distributed at any time in circum 
stances to which paragraph 88(1)(a) or (b) applies and the sub: 
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sidiary’s obligation is settled as a consequence of the distribu- 
tion, the subsidiary’s obligation shall be deemed to have been 
settled immediately before the time that is immediately before 
the time of the distribution and not at any later time. 
Related Provisions: 50(1)(b)(ii) — Deemed disposition of debt or shares on wind- 
ing-up; 80(3)-(13) — Treatment of obligation deemed to have been settled: 
80.01(5) — Where distress preferred share issued: 220(3.2), Reg. 600(b) — Late filing 
or revocation of election under 80.01(4)(c). 
Advance Tax Rulings: ATR-66: Non-arm’s length transfer of debt followed by a 
_ winding-up and a sale of shares. 


_ Forms: T2027: Election to deem amount of settlement of a debt or obligation. 


(5) Deemed settlement on winding-up — Where there is a 

winding-up of a subsidiary to which the rules in subsection 88(1) 
apply and, as a consequence of the winding-up, a distress preferred 
_ share issued by the subsidiary and owned by the parent (or a dis- 

tress preferred share issued by the parent and owned by the subsidi- 
ary) is settled at any time without any payment of an amount or by 
the payment of an amount that is less than the principal amount of 
the share, 


(a) where the payment was less than the adjusted cost base of the 
share to the parent or the subsidiary, as the case may be, imme- 
diately before that time, for the purposes of applying the provi- 
sions of this Act to the issuer of the share, the amount paid at 
that time in satisfaction of the principal amount of the share 
shall be deemed to be equal to its adjusted cost base to the par- 
ent or to the subsidiary, as the case may be; and 


(b) for the purposes of applying section 80 to the share, where 

property is distributed at any time in circumstances to which 

paragraph 88(1)(a) or (b) applies and the share is settled as a 

consequence of the distribution, the share shall be deemed to 

have been settled immediately before the time that is immedi- 
ately before the time of the distribution and not at any later time. 
| Related Provisions: 50(1)(b)(ii) — Deemed disposition of debt or shares on wind- 
‘ing-up; 80(3)-(13) — Treatment . of obligation deemed to have been _ settled: 
-80.02(2)(c) — Meaning of “settled” for distress preferred shares; 88(1)(b) — Determi- 
nation of proceeds of disposition to parent. 


(6) Specified obligation in relation to debt parking — For 
the purpose of subsection (7), an obligation issued by a debtor is, at 
a particular time, a specified obligation of the debtor where 


(a) at any previous time (other than a time before the last time, if 


_ any, the obligation became a parked obligation before the partic- 
| ular time), 


(i) a person who owned the obligation 
(A) dealt at arm’s length with the debtor, and 
(B) where the debtor is a corporation, did not have a sig- 
nificant interest in the debtor, or 


(i1) the obligation was acquired by the holder of the obliga- 
tion from another person who was, at the time of that acquisi- 
tion, not related to the holder or related to the holder only 
_ because of paragraph 251(5)(b); or 
(b) the obligation is deemed by subsection 50(1). to be reac- 
quired at the particular time. 
Related Provisions: 80(2)(j), 80.01(2)(a) — Special rules for determining the mean- 
ng of “related” and “arm’s length”; 80.01(7) — Meaning of “parked obligation”. 
7) Parked obligation — For the purposes of this subsection and 
‘ubsections (6), (8) and (10), 
(a) an obligation issued by a debtor is a “parked obligation” at 
any time where at that time 
(i) the obligation is a specified obligation of the debtor, and 
(i1) the holder of the obligation 
(A) does not deal at arm’s length with the debtor, or 
(B) where the debtor is a corporation and the holder ac- 
quired the obligation after July 12, 1994 (otherwise than 
pursuant to an agreement in writing entered into on or 
before July 12, 1994), has a significant interest in the 
debtor; and 


S. 80.01(10) 


(b) an obligation that is, at any time, acquired or reacquired in 
circumstances to which subparagraph (6)(a)(ii) or paragraph 
(6)(b) applies shall, if the obligation is a parked obligation im- 
mediately after that time, be deemed to have become a parked 
obligation at that time. 

Related Provisions: 80(2)(j), 80.01(2)(a) — Special rules for determining the mean- 


ing of “related” and thence “arm’s length”; 80.01(6) — Meaning of “specified 
obligation”. 


(8) Deemed settlement after debt parking — Where at any 
particular time after February 21, 1994 a commercial debt obliga- 
tion that was issued by a debtor becomes a parked obligation (other- 
wise than pursuant to an agreement in writing entered into before 
February 22, 1994) and the specified cost at the particular time to 
the holder of the obligation is less than 80% of the principal amount 
of the obligation, for the purpose of applying the provisions of this 
Act to the debtor 


(a) the obligation shall be deemed to have been settled at the 
particular time; and 


(b) the forgiven amount at the particular time in respect of the 
obligation shall be determined as if the debtor had paid an 
amount at the particular time in satisfaction of the principal 
amount of the obligation equal to that specified cost. 
Related Provisions: 40(2)(e.1), (e.2), (g)(ii) — Stop-loss rules on disposition of 
debt; 50(1)(a) — Deemed disposition of bad debt: 79(3)F(b)(i), (iii) — Where property 
surrendered to creditor; 80(1)“forgiven amount’’B(g) — Debt forgiveness rules do not 
apply if parked obligation subsequently forgiven; 80(3)-(13) — Treatment of obliga- 
tion deemed to have been settled: 80.01(7) — Meaning of “parked obligation”; 
80.01(10) — Subsequent payments; 80.01(11)— Foreign currency fluctuation to be 
ignored. 


(9) Statute-barred debt — Where at any particular time after 
February 21, 1994 a commercial debt obligation issued by a debtor 
that is payable to a person (other than a person with whom the 
debtor is related at the particular time) becomes unenforceable in a 
court of competent jurisdiction because of a statutory limitation pe- 
riod and the obligation would, but for this subsection, not have been 
settled or extinguished at the particular time, for the purpose of ap- 
plying the provisions of this Act to the debtor, the obligation shall 
be deemed to have been settled at the particular time. 

Related Provisions: 80(1)“forgiven amount’B(g) — Debt forgiveness rules do not 
apply; 80(2)(j), 80.01(2)(a) — Special rules for determining the meaning of “related”: 
80(3)—(13) — Treatment of obligation deemed to have been settled: 80.01(10) — Sub- 
sequent payments; 80.01(11) — Foreign currency fluctuation to be ignored, 


(10) Subsequent payments in satisfaction of debt — Where 
a commercial debt obligation issued by a debtor is first deemed by 
subsection (8) or (9) to have been settled at a particular time, at a 
subsequent time a payment is made by the debtor of an amount in 
satisfaction of the principal amount of the obligation and it cannot 
reasonably be considered that one of the reasons the obligation be- 
came a parked obligation or became unenforceable, as the case may 
be, before the subsequent time was to have this subsection apply to 
the payment, in computing the debtor’s income for the taxation year 
(in this subsection referred to as the “subsequent year”) that in- 
cludes the subsequent time from the source in connection with 
which the obligation was issued, there may be deducted the amount 
determined by the formula 


0.5(A -—B)-C 
where 
A is the amount of the payment, 
B is the amount, if any, by. which 
(a) the principal amount of the obligation 
exceeds the total of 
(b) all amounts each of which is a forgiven amount at any 
time 
(i) in the period that began at the particular time and en- 
ded immediately before the subsequent time, and 


(ii) at which a particular portion of the obligation is 
deemed by subsection (8) or (9) to be settled 
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in respect of the particular portion, and 


(c) all amounts paid in satisfaction of the principal amount of 
the obligation in the period that began at the particular time 
and ended immediately before the subsequent time, and 


C is the amount, if any, by which the total of 


(a) all amounts deducted under section 61.3 in computing the 
debtor’s income for the subsequent year or a preceding taxa- 
tion year, 

(b) all amounts added because of subsection 80(13) in com- 
puting the debtor’s income for the subsequent year or a pre- 
ceding taxation year in respect of a settlement under subsec- 
tion (8) or (9) in a period during which the debtor was 
exempt from tax under this Part on its taxable income, and 


(c) all amounts added because of subsection 80(13) in com- 
puting the debtor’s income for the subsequent year or a pre- 
ceding taxation year in respect of a settlement under subsec- 
tion (8) or (9) in a period during which the debtor was non- 
resident (other than any of those amounts added in comput- 
ing the debtor’s taxable income or taxable income earned in 
Canada) 


exceeds the total of 


(d) the amount, if any, deducted because of paragraph 
37(1)(f.1) in determining the balance determined under sub- 
section 37(1) in respect of the debtor immediately after the 
subsequent year, and 


(e) all amounts by which the amount deductible under this 
subsection in respect of a payment made by the debtor before 
the subsequent time in computing the debtor’s income for the 
subsequent year or a preceding year has been reduced be- 
cause of this description. 
Related Provisions: 3, 4(1) — Income from a source; 20(1)(uu) — Deduction for 
amount allowed under subsec. 80,01(10); 80.01(7) — Meaning of “parked obligation”; 
87(2)(1.21) — Amalgamations — continuing corporation; 257 — Formula cannot cal- 
culate to less than zero. 
History: Subsec. 80.01(10) amended by 2001, c. 17, s. 59 to replace the number 
“0.75” in the formula with the number “0.5”, applicable to taxation years that end after 
Feb. 27, 2000 except that, where a taxation year of a debtor includes Feb. 28, 2000 or 
Oct. 17, 2000, or began after Feb. 28, 2000 and ended before Oc. 17, 2000, the refer- 
ence to the fraction “1/2” in the subsec. shall be read as a reference to the fraction in 
para. 38(a), as amended by 2001, c. 17, that applies to the debtor for the year. 


Proposed Amendment — Application of S.C. 2001, c. 17, s. 58 
Application: The July 18, 2005 draft legislation (Part 2— technical). s. 198, will 


amend the application of the amendment made to subsec. 80,01(10) by S.C. 2001, c. 


17, s. 59, deemed in force on June 14, 2001, to read as follows: 


_ Subsec. 80.01(10) amended by 2001, ¢. 17, s. 59 to replace the number “0.75” in 


‘the formula with the number “0.5”, applicable to taxation years that end after _ 


February 27, 2000 except that, for a taxation year of a debtor that includes either 
February 28, 2000 or October 17, 2000 or began after February 28, 2000 and — 
ended before October 17, 2000, the reference to the fraction “1/2” shall be read 


as a reference to the fraction in para. 38(a) that applied to the debtor for the year 


in which the commercial debt obligation was deemed to have been settled. _ 
Technical Notes: Subsection 59(2) of the Income Tax Amendments Act, 2000 is 


amended to provide that, in computing a debtor’s income for a particular taxation year, 


the fraction in paragraph 38(a) of the Income Tax Act to be applied in respect of the 
settlement of a commercial debt obligation is the fraction in that paragraph that applied 


to the debtor in the debtor’s taxation year in which the obligation was deemed to have 


been settled instead of the fraction in that paragraph that applies to the debtor in the 
particular taxation year. . : 

This change corrects a technical deficiency, and is deemed to have come into force on 
June 14, 2001. . ss — oD 


(11) Foreign currency gains and losses — Where an obliga- 
tion issued by a debtor is denominated in a currency. (other than the 
Canadian currency) and the obligation is deemed by subsection (8) 
or (9) to have been settled, those subsections do not apply for the 
purpose of determining any gain or loss of the debtor on the settle- 
ment that is attributable to a fluctuation in the value of the currency 
relative to the value of Canadian currency. 

Related Provisions: 39(2)—Gain or loss on fluctuation of foreign currency; 
79(7) — Currency fluctuation where property surrendered to creditor; 80(2)(k) — De- 
termination of forgiven amount where obligation denominated in foreign currency. 
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1.T. Technical News: 15 (tax consequences of the adoption of the “euro” currency). 


History [s. 80.01]: S. 80.01 added by 1995, c. 21, s. 27, applicable to taxation years 
that end after February 21, 1994, except that it does not, other than for the purposes of 
subsections 6(15) and (15.1) and 15(1.2) and (1.21) and section 79, apply to any obli- 
gation settled or extinguished 


(i) before February 22, 1994, 
(ii) after February 21, 1994 


(A) under the terms of an agreement in writing entered into on or before that 
date, or 


(B) under the terms of any amendment to such an agreement, where that 
amendment was entered into in writing before July 12, 1994 and the amount of 
the settlement or extinguishment was not substantially greater than the settle- 
ment or extinguishment provided under the terms of the agreement, 


(iii) before 1996 pursuant to a restructuring of debt in connection with a proceed- 
ing commenced in a court in Canada before February 22, 1994, 


(iv) before 1996 in connection with a proposal (or notice of intention to make a 
proposal) that was filed under the Bankruptcy and Insolvency Act, or similar legis- 
lation of a country other than Canada, before February 22, 1994, or 


(v) before 1996 in connection with a written offer that was made by, or communi- 
cated to, the holder of the obligation before February 22, 1994. 


Definitions [s. 80.01]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); 
“arm’s length” — 80(2)(j), 80.01(2)(a), 251(1); “capital property” — 54, 248(1); “com- 
mercial debt obligation”, “commercial obligation” — 80(1), 80.01(1); “corporation” — 
248(1), Interpretation Act 35(1); “cost amount” — 248(1); ‘‘creditor’”” — 80.01(3); 
“debtor”, “distress preferred share’ — 80(1), 80.01(1); “forgiven amount” — 80(1), 
80.01(1), 80.01(8)(b); “non-resident” — 248(1); “parent” — 88(1); “parked obliga- 
tion” — 80.01(7); “person” — 80(1), 80.01(1); “prescribed”, “principal amount” — 
248(1); “related” — 80(2)(j). 80.01(2)(a), 251(2); “settled” — 80(2)(a), 80.01(3)-(), 
80.02(2)(c), 80.02(7)(a); “significant interest” — 80.01(2)(b); “source” — 4(1); “*speci- 
fied cost” — 80.01(1); “specified obligation” — 80.01(6); “specified shareholder” — 
248(1); “subsidiary” — 88(1); “taxation year” — 249; “writing” — Interpretation Act 
35(1). 


80.02 (1) Definitions — In this section, “commercial debt obliga- 
tion”, “commercial obligation”, “distress preferred share” and “per- 
son” have the meanings assigned by subsection 80(1). 


(2) General rules for distress preferred shares — For the © 
purpose of applying the provisions of this Act to an issuer of a dis- 
tress preferred share, : 


(a) the principal amount, at any time, of the share shall be 
deemed to be the amount (determined at that time) for which the | 
share was issued; 


(b) the amount for which the share was issued shall, at any time, 
be deemed to be the amount, if any, by which the total of 


(i) the amount for which the share was issued, determined | 
without reference to this paragraph, and 


(ii) all amounts by which the paid-up capital in respect of the | 
share increased after the share was issued and before that 
time 

exceeds 


(iii) the total of all amounts each of which is an amount paid | 
before that time on a reduction of the paid-up capital in re- 
spect of the share, except to the extent that the amount is, 
deemed by section 84 to have been paid as a dividend; 


(c) the share shall be deemed to be settled at such time as it is’ 
redeemed, acquired or cancelled by the issuer; and 


(d) a payment in satisfaction of the principal amount of the share. 
is any payment made on a reduction of the paid-up capital in 
respect of the share to the extent that the payment would be pro-" 
ceeds of disposition of the share within the meaning that would 
be assigned by the definition “proceeds of disposition” in sec- 
tion 54 if that definition were read without reference to para- 
graph (j). | 
Related Provisions: 80.02(3)(b), 80.02(5)(b) — Deemed amounts for purposes 01 
subpara. 80.02(2)(b)(i). | 


(3) Substitution of distress preferred share for debt — 
Where any part of the consideration given by a corporation to an- 
other person for the settlement or extinguishment at any time of 
commercial debt obligation that was issued by the corporation anc, 
owned immediately before that time by the other person consists 0) 


; 


Subdivision f — Rules Relating to Computation of Income 


a distress preferred share issued by the corporation to the other 
person, 


(a) for the purposes of section 80, the amount paid at that time in 
satisfaction of the principal amount of the obligation because of 
the issue of that share shall be deemed to be equal to the lesser 
of 


(i) the principal amount of the obligation, and 


(ii) the amount by which the paid-up capital in respect of the 
class of shares that include that share increases because of 
the issue of that share; and 


(b) for the purpose of subparagraph (2)(b)(i), the amount for 
which the share was issued shall be deemed to be equal to the 
amount deemed by paragraph (a) to have been paid at that time. 


_ Related Provisions: 80.02(2) — General rules. 


| 
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(4) Substitution of commercial debt obligation for distress 
preferred share — Where any part of the consideration given by 
a corporation to another person for the settlement at any time of a 
distress preferred share that was issued by the corporation and 


_ owned immediately before that time by the other person consists of 


_ a commercial debt obligation issued by the corporation to the other 


person, for the purposes of section 80 


(a) the amount paid at that time in satisfaction of the principal 
amount of the share because of the issue of that obligation shall 
be deemed to be equal to the principal amount of the obligation; 
and 


(b) the amount for which the obligation was issued shall be 
__ deemed to be equal to its principal amount. 


Related Provisions: 80.02(2) — General rules. 


(5) Substitution of distress preferred share for other 
distress preferred share — Where any part of the consideration 
given by a corporation to another person for the settlement at any 
time of a particular distress preferred share that was issued by the 
corporation and owned immediately before that time by the other 
_person consists of another distress preferred share issued by the cor- 
poration to the other person, for the purposes of section 80 


(a) the amount paid at that time in satisfaction of the principal 
amount of the particular share because of the issue of the other 
share shall be deemed to be equal to the amount by which the 
paid-up capital in respect of the class of shares that includes the 
other share increases because of the issue of the other share; and 


(b) for the purpose of subparagraph (2)(b)(i), the amount for 
which the other share was issued shall be deemed to be equal to 
the amount deemed by paragraph (a) to have been paid at that 
time. 


‘Related Provisions: 80.02(2) — General rules. 


(6) Substitution of non-commercial obligation for distress 
preferred share — Where any part of the consideration given by 
4 corporation to another person for the settlement at any time of a 
distress preferred share that was issued by the corporation and 
Iwned immediately before that time by the other person consists of 
inother share (other-than a distress preferred share) or an obligation 
other than a commercial obligation) issued by the corporation to 
he other person, for the purposes of section 80, the amount paid at 
hat time in satisfaction of the principal amount of the distress pre- 
erred share because of the issue of the other share or obligation 
hall be deemed to be equal to the fair market value of the other 
hare or obligation, as the case may be, at that time. 


elated Provisions: 80.02(2) — General rules. 
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(7) Deemed settlement on expiry of term — Where at any 
time a distress preferred share becomes a share that is not a distress 
preferred share, for the purposes of section 80 


(a) the share shall be deemed to have been 
before that time; and 


(b) a payment equal to the fair market value of the share at that 
time shall be deemed to have been made immediately before that 
time in satisfaction of the principal amount of the share. 


Related Provisions: 80(1)“distress preferred share”, 248(1)“term 
share”*(e) — Maximum term of distress preferred share is 5 years. 


History [s. 80.02]: S. 80.02 added by 1995S, c. 21, s. 27, applicable to taxation years 
that end after February 21, 1994, except that it does not, other than for the purposes of 
subsections 6(15) and (15.1) and 15(1.2) and (1.21) and section 79, apply to any obli- 
gation settled or extinguished 


(i) before February 22, 1994, 
(ii) after February 21, 1994 


settled immediately 


preferred 


(A) under the terms of an agreement in writing entered into on or before that 
date, or 


(B) under the terms of any amendment to such an agreement, where that 
amendment was entered into in writing before July 12, 1994 and the amount of 
the settlement or extinguishment was not substantially greater than the settle- 
ment or extinguishment provided under the terms of the agreement, 


(iti) before 1996 pursuant to a restructuring of debt in connection with a proceed- 
ing commenced in a court in Canada before February 22, 1994, 


(iv) before 1996 in connection with a proposal (or notice of intention to make a 
proposal) that was filed under the Bankruptcy and Insolvency Act, or similar legis- 
lation of a country other than Canada, before February 22, 1994, or 


(v) before 1996 in connection with a written offer that was made by, or communi- 

cated to, the holder of the obligation before February 22, 1994; 
Definitions [s. 80.02]: “amount” — 80.02(2)(b), 248(1); “class of shares” — 248(6): 
“commercial debt obligation”, “commercial obligation” — 80(1), 80.02(1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “distress preferred share” — 80(1), 80.02(1); 
“dividend” — 248(1); “paid-up capital” — 89(1), 248(1); “payment in satisfaction” — 
80.02(2)(d); “person” — 80(1), 80.02(1); “principal amount” — 80.02(2)(a), 248(1): 
“settled” — 80(2)(a), 80.01(5), 80.02(2)(c), 80.02(7)(a): “share” — 248(1). 


80.03 (1) [Definitions — In this section, “commercial debt obliga- 
tion”, “commercial obligation”, “distress preferred share”, “for- 
given amount” and “person” have the meanings assigned by subsec- 
tion 80(1).]8 
History: Subsec. 80.03(1) inadvertently deleted, instead of amended to repeal “taxable 
dividend”, by 1998, c. 19, subsec. 112(1), with the version in square brackets above to 
have been applicable to taxation years that end after February 21, 1994. The subsec. 
formerly read: 
(1) In this section, 
(a) “commercial debt obligation”, “commercial obligation”, “distress pre- 
ferred share”, “forgiven amount” and “person” have the meanings assigned 
by subsection 80(1); and 


(b) “taxable dividend” does not include any capital gains dividends (within 
the meaning assigned by subsection 131(1)). 


(2) Deferred recognition of debtor’s gain on settlement of 
debt — Where at any time in a taxation year a person (in this sub- 
section referred to as the “transferor”) surrenders a particular capital 
property (other than a distress preferred share) that is a share, a cap- 
ital interest in a trust or an interest in a partnership, the person shall 
be deemed to have a capital gain from the disposition at that time of 
another capital property (or, where the particular property is a taxa- 
ble Canadian property, another taxable Canadian property) equal to 
the amount, if any, by which 


(a) the total of all amounts deducted under paragraph 53(2)(g.1) 
in computing the adjusted cost base to the transferor of the par- 
ticular property immediately before that time 


exceeds the total of 


(b) the amount that would be the transferor’s capital gain for the 
year from the disposition of the particular property if this Act 
were read without reference to subsection 100(2), and 


_ The English version of subsec. 80.03(1) was inadvertently deleted by 1998, c. 19, subsec. 112(1). The Dept. of Finance has confirmed that this will be corrected in an upcoming 


/chnical bill. 


41] 


S. 80.03(2)(c) 


(c) where, at the end of the year, the transferor is resident in 
Canada or is a non-resident person who carries on business in 
Canada through a fixed place of business, the amount designated 
under subsection (7) by the transferor in respect of the disposi- 
tion, at that time or immediately after that time, of the particular 
property. 

Related Provisions: 80.03(3) — Meaning of “surrender”; 253 — Extended meaning 

of carrying on business in Canada. 


(3) Surrender of capital property — For the purpose of subsec- 
tion (2), a person shall be considered to have surrendered a property 
at any time only where 


(a) in the case of a share of the capital stock of a particular 
corporation, 


(i) the person is a corporation that disposed of the share at 
that time and the proceeds of disposition of the share are de- 
termined under paragraph 88(1)(b), or 


(ii) the person is a corporation that owned the share at that 
time and, immediately after that time, amalgamates or 
merges with the particular corporation; 


(b) in the case of a capital interest in a trust, the person disposed 
of the interest at that time and the proceeds of disposition are 
determined under paragraph 107(2)(c); and 


(c) in the case of an interest in a partnership, the person disposed 
of the interest at that time and the proceeds of disposition are 
determined under paragraph 98(3)(a) or (5)(a). 


(4)-(6) [Repealed] 


History: Subsecs. 80.03(4) to (6) repealed by 1998, c. 19, subsec. 1 12(2), applicable to 
taxation years that end after February 21, 1994. The subsecs. formerly read: 


(4) Dispositions by corporations — Where at any time in a taxation year a cor- 
poration (in this subsection referred to as the “vendor”) disposes of a particular 
capital property that is a share, an interest in a partnership or a capital interest in 
a trust, otherwise than by way of a disposition to which subsection (2) or 53(6) 
applies, a disposition to another corporation in circumstances to which subsec- 
tion 53(5) applies, or a disposition the proceeds from which are determined 
under subsection 47(1), section 86 or any of the provisions (other than subsec- 
tion 97(2)) referred to in subsection 53(4), the vendor shall be deemed to have a 
capital gain from the disposition at that time of another capital property (or 
where the particular property is a taxable Canadian property, another taxable Ca- 
nadian property) equal to the amount, if any, by which the lesser of 


(a) all amounts deducted under paragraph 53(2)(g.1) in computing the ad- 
justed cost base to the vendor of the particular property immediately before 
that time, and 


(b) where the particular property 
(i) is a share, the total of all amounts each of which is 


(A) a taxable dividend on the share that was received in the speci- 
fied period relating to the disposition of the share, to the extent that 
the dividend is deductible in computing taxable income of a holder 
of the share or a beneficiary under a trust that held the share, or 


(B) a capital dividend on the share that was received in the specified 
period relating to the disposition of the share, 


(ii) is an interest in a partnership, the total of all amounts each of which 
is 


(A) the share of a taxable dividend relating to the interest that was 
received after July 12, 1994 and in a fiscal period of the partnership 
that ended in the specified period relating to the disposition of the 
interest, to the extent that such share is deductible in computing tax- 
able’income of a person holding the interest in the partnership or a 
beneficiary under a trust that held the interest in the partnership, or 


(B) the share of a capital dividend relating to the interest that was 
received after July 12, 1994 and ina fiscal period of the partnership 
that ended in the specified period relating to the disposition of the 
interest, or 


(iii) is a capital interest in a trust, the total of all amounts each of which 
is such portion of a taxable dividend that was received by the trust in the 
specified period relating to the disposition of the capital interest and that 
was deemed by subsection 104(19) to have been received in respect of 
the capital interest, to the extent that such portion was deductible in 
computing taxable income of a person holding the capital interest 


exceeds the total of 


(c) the amount that would be the vendor’s capital gain for the year from the 
disposition of the particular property if this Act were read without reference 
to subparagraph 40(1)(a)(iii) and subsection 100(2), and 
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(d) where the vendor is resident in Canada at the end of the year or is a non- 
resident person who carries on business in Canada through a fixed place of 
business at the end of the year, the amount designated under subsection (7) 
by the vendor in respect of the disposition of the particular property. 
(5) Specified period — For the purpose of subsection (4), the specified period 
relating to a disposition at a particular time of a property by a person is. the 
period 
(a) that began at or on the later of July 12, 1994 and the last time before the 
particular time that the person acquired the property, and 
(b) that ended at the particular time. 
(6) When property acquired — For the purposes of this subsection and subsec- 
tion (5), where, as a consequence of the disposition at a particular time of a pro- 
perty to a person, an amount is deducted under paragraph 53(2)(g.1) in comput- 
ing the adjusted cost base of the property after the particular time, the person 
shall be deemed not to have acquired the property at the particular time and to 
have acquired the property at the time it was last acquired before the particular 
time. 


(7) Alternative treatment — Where at any time in a taxation 
year a person disposes of a property, for the purposes of subsection 
(2) and section 80 


(a) the person may designate an amount in a prescribed form 
filed with the person’s return of income under this Part for the 
year; and 


(b) where an amount is designated by the person under para- 
graph (a) in respect of the disposition, 


(i) the person shall be deemed to have issued a commercial 
debt obligation at that time that is settled immediately after 
that time, 


(ii) the lesser of the amount so designated and the amount 
that would, but for this subsection, be a capital gain deter- 
mined in respect of the disposition because of subsection (2) 
shall be treated as if it were the forgiven amount at the time 
of the settlement in respect of the obligation referred to in 
subparagraph (1), 


(iii) the source in connection with which the obligation re- 
ferred to in subparagraph (i) was issued shall be deemed to 
be the business, if any, carried on by the person at the end of — 
the year, and 


(iv) where the person does not carry on a business at the end | 

of the year, the person shall be deemed to carry on an active | 

business at the end of the year and the source in connection — 

with which the obligation referred to in subparagraph (i) was 

issued shall be deemed to be the business deemed by this | 

subparagraph to be carried on. 
Related Provisions: 
220(3.21)(a) 
History: The opening words of subsec. 80.03(7) and subpara. 80.03(7)(b) (it) amended 
by 1998, c. 19, subsecs. 112(3) and (4), applicable to taxation years that end after Feb- 
ruary 21, 1994. The opening words and subpara. formerly read: 


87(2)(h.1) — Amalgamations — continuing 
Late filing, amendment or revocation of designation. 


corporation; | 


(7) Where at any time in a taxation year a person disposes of a property, for the 
purposes of subsections (2) and (4) and section 80 


(ii) the lesser of the amount so designated and the amount that would, but for this 

subsection, be a capital gain determined in respect of the disposition because of 

subsection (2) or (4) shall be treated as if it were the forgiven amount at the time 

of the settlement in respect of the obligation referred to in subparagraph (1), 
Forms: T2155: Alternative treatment of capital gains arising under s. 80.03 on settle- 
ment of debt. 


(8) Lifetime capital gains exemption — Where, as a conse- 
quence of the disposition at any time by an individual of a property 
that is a qualified farm property of the individual or a qualified 
small business corporation share of the individual (within the mean-» 
ings assigned by subsection 110.6(1)), the individual is deemed by 
subsection (2) to have a capital gain at that time from the disposi-_ 
tion of another property, for the purposes of sections 3, 74.3 and. 
111, as they apply for the purpose of section 110.6, the other pro-_ 
perty shall be deemed to be a qualified farm property of the indivi- 

dual or a qualified small business corporation share of the indivi- 
dual, as the case may be. 
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| perty” — 248(1); “taxable income” — 2(2), 248(1); “taxation year’ — 249: 
| feror” — 80.03(2); “trust?? — 104(1), 248(1), (3); “vendor” — 80.03(4). 
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History [s. 80.03]: S. 80.03 added by 1995, c, 21, s, 27, applicable to taxation years 
that end after February 21, 1994, except that 


(a) it does not, other than for the purposes of subsections 6(15) and (15.1) and 
15(1.2) and (1.21) and section 79, apply to any obligation settled or extinguished 


(i) before February 22, 1994, 
(ii) after February 21, 1994 


(A) under the terms of an agreement in writing entered into on or before 
that date, or 


(B) under the terms of any amendment to such an agreement, where that 
amendment was entered into in writing: before July 12, 1994 and the 
amount of the settlement or extinguishment was not substantially greater 
than the settlement or extinguishment provided under the terms of the 
agreement, 


(iit) before 1996 pursuant to a restructuring of debt in connection with a pro- 
ceeding commenced in a court in Canada before February 22, 1994, 
(iv) before 1996 in connection with a proposal (or notice of intention to make a 
proposal) that was filed under the Bankruptcy and Insolvency Act, or similar 
legislation of a country other than Canada, before February 22, 1994, or 
(v) before 1996 in connection with a written offer that was made by, or com- 
municated to, the holder of the obligation before February 22, 1994: and 
(b) a form referred to in subsection 80.03(7) shall be deemed to have been filed on 
a timely basis if it is filed with the Minister of National Revenue before 1996. 
Definitions [s. 80.03]: “active business” — 248(1); “adjusted cost base” — 54, 
248(1); “amount” — 248(1): “business” — 248(1); “capital dividend” — 83(2), 


_ 248(1); “capital gain’ — 39(1)(a), 248(1): “capital interest’ —in a trust 108(1), 


248(1); “capital property” — 54, 248(1); “carries on business in Canada” — 253; 
“commercial debt obligation’? — 80(1), 80.03(1)(a), 80.03(7)(b)(i); “commercial obli- 


| gation” — 80(1), 80.03(1)(a); “corporation” — 248(1), Interpretation Act 35(1); “di- 


rected person” — 80(1), 80.04(1); “distress preferred share” — 80(1), 80.03(1)(a); “‘fis- 
cal period” — 249(2)(b), 249.1: “forgiven amount” — 80(1), 80.03(1)(a), 
80.03(7)(b)(ii); “individual”, “non-resident” — 248(1); “person” — 80(1), 80.03(1)(a): 


| “prescribed” — 248(1); “proceeds of disposition” — 54; “property” — 248(1); “resi- 


dent in Canada” — 94(3)(a)(viii), 250: “settled” — 80.03(7)(b)(i); “share” — 248(1); 
Bsource, ——4( 11), 80.03(7)(b) (iv); “surrender” — 80.03(3); “taxable Canadian pro- 
“trans- 


_ 80.04 [Transfer of forgiven amount to other taxpayer] — 
(1) Definitions — In this section, “commercial debt obligation”’, 


“commercial obligation”, “debtor”, “directed person”, “eligible Ca- 


-nadian partnership”, “forgiven amount” and “person” have the 


meanings assigned by subsection 80(1). 


(2) Eligible transferee — For the purpose of this section, an “‘eli- 


gible transferee” of a debtor at any time is a directed person at that 


\ time in respect of the debtor or a taxable Canadian corporation or 


| 


I 


eligible Canadian partnership related (otherwise than because of a 


‘tight referred to in paragraph 251(5)(b)) at that time to the debtor. 


| Related Provisions: 87(2)(h. 1) — Amalgamations — continuing corporation. 


(3) Application — Paragraphs 80(2)(a), (b), (j), (1) and (n) apply 
for the purpose of this section. 


(4) Agreement respecting transfer of forgiven amount — 
Where 


(a) a particular commercial obligation (other than an obligation 
deemed by paragraph (e) to have been issued) issued by a debtor 
is settled at a particular time, 

(b) amounts have been designated by the debtor under subsec- 
tions 80(5) to (10) to the maximum extent permitted in respect 
of the settlement of the particular obligation at the particular 
time, 

(c) the debtor and an eligible transferee of the debtor at the par- 
ticular time file under this section an agreement between them in 
respect of that settlement, and 


(d) an amount is specified in that agreement 
following rules apply: 


(e) except for the purposes of subsection 80(11), the transferee 
shall be deemed to have issued a commercial debt obligation 
that was settled at the particular time, 

(f) the specified amount shall be deemed to be the forgiven 
amount at the particular time in respect of the obligation referred 
to in paragraph (e), 


he 
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(g) subject to paragraph (h), the obligation referred to in para- 
graph (e) shall be deemed to have been issued at the same time 
(in paragraph (h) referred to as the “time of issue”) at which, and 
in the same circumstances in which, the particular obligation 
was issued, 


(h) where the transferee is a corporation the control of which 
was acquired by a person or group of persons after the time of 
issue and the transferee and the debtor were not related to each 
other immediately before that acquisition of control, 


(i) the obligation referred to in paragraph (e) shall be deemed 
to have been issued after that acquisition of control, and 


(1i) paragraph (e) of the definition “relevant loss balance” in 
subsection 80(1), paragraph (f) of the definition “successor 
pool” in that subsection and paragraph (b) of the definition 
“unrecognized loss” in that subsection do not apply in re- 
spect of that acquisition of control, 


(i) the source in connection with which the obligation referred to 
in paragraph (e) was issued shall be deemed to be the source in 
connection with which the particular obligation was issued, and 


() for the purposes of sections 61.3 and 61.4, the amount in- 

cluded under subsection 80(13) in computing the income of the 

eligible transferee in respect of the settlement of the obligation 

referred to in paragraph (e) or deducted under paragraph 

80(15)(a) in respect of such income shall be deemed to be nil. 
Related Provisions: 80(13)C — Amount specified in agreement reduces income 
inclusion; 80(14)(c) — Calculation of residual balance for income inclusion; 
80(15)(c) — Where commercial debt obligation issued by partnership; 80.04(5) — 
Where consideration given for entering into agreement; 80.04(6) — How and when 
agreement to be filed with CRA; 87(2)(h.1) — Amalgamations — continuing corpora- 
tion; 139.1(18) — Holding corporation deemed not to acquire control of insurer on 
demutualization; 256(6)(9) — Whether control acquired; 256(8) — Deemed acquisi- 
tion of shares. 


(5) Consideration for agreement — For the purposes of this 
Part, where property is acquired at any time by an eligible trans- 
feree as consideration for entering into an agreement with a debtor 
that is filed under this section 


(a) where the property was owned by the debtor immediately 
before that time, 


(i) the debtor shall be deemed to have disposed of the pro- 
perty at that time for proceeds equal to the fair market value 
of the property at that time, and 


(ii) no amount may be deducted in computing the debtor’s 
income as a consequence of the transfer of the property, ex- 
cept any amount arising as a consequence of the application 
of subparagraph (1); 
(b) the cost at which the property was acquired by the eligible 
transferee at that time shall be deemed to be equal to the fair 
market value of the property at that time; and 


(c) the eligible transferee shall not be required to add an amount 
in computing income. solely because of the acquisition at that 
time of the property. 
(d) [Repealed] 
Related Provisions: 80.04(5:1) — No benefit conferred on debtor as a consequence 
of the agreement; 191.3(1.1) — Similar rule for purposes of Part VI.1 tax. 
History: Para. 80.04(5)(d) repealed by 1998, c. 19, subsec. 1 13(1), applicable to taxa- 
tion years that end after February 21, 1994. The para. formerly read: 


(d) no benefit shall be considered to have been conferred on the debtor as a con- 
sequence of the debtor entering into an agreement filed under this section. 


(5.1) No benefit conferred — For the purposes of this Part, 
where a debtor and an eligible transferee enter into an agreement 
that is filed under this section, no benefit shall be considered to 
have been conferred on the debtor as a consequence of the 
agreement. 


History: Subsec. 80.04(5.1) added by 1998, c. 19, subsec. 113(2), applicable to taxa- 
tion years that end after February 21, 1994. 


(6) Manner of filing agreement — Subject to subsection (7), a 
particular agreement between a debtor and an eligible transferee in 
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respect of an obligation issued by the debtor that was settled at any 
time shall be deemed not to have been filed under this section 


(a) where it is not filed with the Minister in a prescribed form 
(i) on or before the later of 


(A) the day on or before which the debtor’s return of in- 
come under this Part is required to be filed for the taxa- 
tion year or fiscal period, as the case may be, that in- 
cludes that time (or would be required to be filed if tax 
under this Part were payable by the debtor for the year), 
and 


(B) the day on or before which the transferee’s return of 
income under this Part is required to be filed for the taxa- 
tion year or fiscal period, as the case may be, that in- 
cludes that time, or 


(ii) within the period within which the debtor or the trans- 
feree may serve a notice of objection to an assessment of tax 
payable under this Part for a taxation year or fiscal period, as 
the case may be, described in clause (i)(A) or (B), as the case 
may be; 

(b) where it is not accompanied by, 


(i) where the debtor is a corporation and its directors are le- 
gally entitled to administer its affairs, a certified copy of their 
resolution authorizing the agreement to be made, 


(ii) where the debtor is a corporation and its directors are not 
legally entitled to administer its affairs, a certified copy of 
the document by which the person legally entitled to admin- 
ister its affairs authorized the agreement to be made, 


(iii) where the transferee is a corporation and its directors are 
legally entitled to administer its affairs, a certified copy of 
their resolution authorizing the agreement to be made, and 


(iv) where the transferee is a corporation and its directors are 
not legally entitled to administer its affairs, a certified copy 
of the document by which the person legally entitled to ad- 
minister its affairs authorized the agreement to be made, or 


(c) if an agreement amending the particular agreement has been 
filed in accordance with this section, except where subsection 
(8) applies to the particular agreement. 
Related Provisions: 80.04(7) — Deemed due dates for partnership to file return and 
service notice of objection; 96(3) — Agreement of members of partnership; 150(1) — 
Due date for return; 165(1) — Deadline for serving notice of objection. 


Forms: T2156: Agreement to transfer a forgiven amount under s. 80.04. 


(7) Filing by partnership — For the purpose of subsection (6), 
where an obligation is settled at any time in a fiscal period of a 
partnership, it shall be assumed that 


(a) the partnership is required to file a return of income under 
this Part for the fiscal period on or before the latest day on or 
before which any member of the partnership during the fiscal 
period is required to file a return of income under this Part for 
the taxation year in which that fiscal period ends (or would be 
required to file such a return of income if tax under this Part 
were payable by the member for that year); and 


(b) the partnership may serve a notice of objection described in 
subparagraph (6)(a)(ii) within each period within which any 
member of the partnership during the fiscal period may serve a 
notice of objection to tax payable under this Part for a taxation 
year in which that fiscal period ends. 


(8) Related corporations — Where at any time a corporation be- 
comes related to another corporation and it can reasonably be con- 
sidered that the main purpose of the corporation becoming related 
to the other corporation is to enable the corporations to file an 
agreement under this section, the amount specified in the agreement 
shall be deemed to be nil for the purpose of the description of C in 
subsection 80(13). 


(9) Assessment of taxpayers in respect of agreement — 
The Minister shall, notwithstanding subsections 152(4) to (5), as- 
sess or reassess the tax, interest and penalties payable under this Act 
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by any taxpayer in order to take into. account an agreement filed 
under this section. 


(10) Liability of debtor — Without affecting the liability of any 
person under any other provision of this Act, where a debtor and an 
eligible transferee file an agreement between them under this sec- 
tion in respect of an obligation issued by the debtor that was settled 
at any time, the debtor is, to the extent of 30% of the amount speci- 
fied in the agreement, liable to pay 


(a) where the transferee is a corporation, all taxes payable under 
this Act by it for taxation years that end in the period that begins 
at that time and ends 4 calendar years after that time; 


(b) where the transferee is a partnership, the total of all amounts 
each of which is the tax payable under this Act by a person for a 
taxation year 


(i) that begins or ends in that period, and 


(ii) that includes the end of a fiscal period of the partnership 
during which the person was a member of the partnership; 
and 


(c) interest and penalties in respect of such taxes. 


Related Provisions: 80.04(11) — Joint and several liability; 80.04(12) — Assess- 
ment; 80.04(14) — Where partnership is a member of a partnership; 87(2)(h.1) — 
Amalgamations — continuing corporation. 


History: Para. 80.04(10)(a) amended by 1998, c. 19, subsec. 113(3), applicable to tax- 
ation years that end after February 21, 1994. The para. formerly read: 


(a) where the transferee is a corporation, all taxes payable under this Act by it for 
taxation years that end in the period that begins at that time and ends 10 calendar 
years after that time; 


(11) Joint liability — Where taxes, interest and penalties are pay- 
able under this Act by a person for a taxation year and those taxes, 
interest and penalties are payable by a debtor because of subsection 
(10), the debtor and the person are jointly and severally liable to 
pay those amounts. 


Proposed Amendment — 80.04(11) 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), : 
amend subsec. 80.04(11) by substituting “jointly and severally, or solic 
“jointly and severally”, to come into force on Royal Assent. — 
Technical Notes: See under 12(4). — 


Related Provisions: 87(2)(h.1) — Amalgamations — continuing corporation. 


(12) Assessments in respect of liability — Where a debtor | 
and an eligible transferee file an agreement between them under this | 


section in respect of an obligation issued by the debtor that was - 
settled at a particular time, 


(a) where the debtor is an individual or a corporation, the Min- | 
ister may at any subsequent time assess the debtor in respect of | 
taxes, interest and penalties for which the debtor is liable be- 
cause of subsection (10); and 


(b) where the debtor is a partnership, the Minister may at any | 
subsequent time assess any person who has been a member of | 
the partnership in respect of taxes, interest and penalties for 
which the partnership is liable because of subsection (10), to the 
extent that those amounts relate to taxation years of the trans- 
feree (or, where the transferee is another partnership, members 
of the other partnership) that end at or after 


(i) where the person was not a member of the partnership at 
the particular time, the first subsequent time the person be- 
comes a member of the partnership, and 


(ii) in any other case, the particular time. 


Related Provisions: 80.04(13) — Provisions applicable to assessment; 80.04(14) — | 
Where partnership is a member of a partnership; 87(2)(h.1) — Amalgamations — con- 
tinuing corporation. | 


. . s . . . . 
(13) Application of Division | — The provisions of Division I, 
apply to an assessment under subsection (12) as though it had been 
made under section 152. 


(14) Partnership members — For the purposes of paragraphs 
(10)(b) and (12)(b) and this subsection, where at any time a membet! 
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of a particular partnership is another partnership, each member of 
the other partnership shall be deemed to be a member of the particu- 
lar partnership at that time. 
History [s. 80.04]: S. 80.04 added by 1995, c. 21, s. 27, applicable to taxation years 
that end after February 21, 1994, except that 
(a) it does not, other than for the purposes of subsections 6(15) and (15.1) and 
15(1.2) and (1.21) and section 79, apply to any obligation settled or extinguished 
(i) before February 22, 1994, 
(ii) after February 21, 1994 
(A) under the terms of an agreement in writing entered into on or before 
that date, or 


(B) under the terms of any amendment to such an agreement, where that 
amendment was entered into in writing before July 12, 1994 and the 
amount of the settlement or extinguishment was not substantially greater 
than the settlement or extinguishment provided under the terms of the 
agreement, 
(ili) before 1996 pursuant to a restructuring of debt in connection with a pro- 
ceeding commenced in a court in Canada before February 22, 1994, 


(iv) before 1996 in connection with a proposal (or notice of intention to make a 
proposal) that was filed under the Bankruptcy and Insolvency Act, or similar 
legislation of a country other than Canada, before February 22, 1994, or 


(v) before 1996 in connection with a written offer that was made by, or com- 
municated to, the holder of the obligation before February 22, 1994; and 


(b) a form referred to in subsection 80.04(6) shall be deemed to have been filed on 

a timely basis if it is filed with the Minister of National Revenue before 1996. 
Definitions [s. 80.04]: “acquired” — 256(7)-(9); “amount” — 80.04(5), 248(1); 
“benefit” — 80.04(5.1); “commercial debt obligation” — 80(1), 80.04(1), (4)(e): “com- 
mercial obligation” — 80(1), 80.04(1):; “control” — 256(6)-(9); “corporation” — 
248(1), Interpretation Act s. 35(1); “debtor”, “directed person”, “eligible Canadian 
partnership” — 80(1), 80.04(1); “eligible transferee” — 80.04(2): “fiscal period” — 
249(2)(b), 249.1; “forgiven amount” — 80(1), 80.01(8)(b), 80.04(1); “individual’’, 
“Minister” — 248(1); “person” — 80(1), 80.04(1); “prescribed” — 248(1):  “te- 
lated” — 80(2)(j), 80.04(3), (8), 251(2); “settled”? — 80(2)(a),  80.01(3)-(9), 
80.02(2)(c), 80.02(7)(a), 80.04(4)(e); “specified amount” — 80.04(4)(d); “taxable Ca- 
nadian corporation” — 89(1), 248(1); “taxation year” — 249; “time of issue’ — 
80.04(4)(g). 


80.1 (1) Expropriation assets acquired as compensation 
for, or as consideration for sale of, foreign property taken 
by or sold to foreign issuer — Where in a taxation year ending 
coincidentally with or after December 31, 1971 a taxpayer resident 
in Canada has acquired any bonds, debentures, mortgages, hypothe- 
cary claims, notes or similar obligations (in this section referred to 
as “expropriation assets”) issued by the government of a country 
other than Canada or issued by a person resident in a country other 
than Canada and guaranteed by the government of that country, 


(a) as compensation for 
(i) shares owned by the taxpayer of the capital stock of a for- 


eign affiliate of the taxpayer that carried on business in that 
country, or 


(ii) all or substantially all of the property used by the tax- 
payer in carrying on business in that country, 
(which shares or property, as the case may be, are referred to in 
this section as “foreign property”), taken, after June 18, 1971, 
from the taxpayer by the issuer under the authority of a law of 
that country, or 
(b) as consideration for the sale of foreign property sold, after 
June 18, 1971, by the taxpayer to the issuer, if 


(1) the sale was, by a law of that country, expressly required 
to be made, or 
(ii) the sale was made after notice or other manifestation of 
an intention to take the foreign property, 
if the taxpayer has so elected, in prescribed form and within pre- 
scribed time, in respect of all of the expropriation assets so acquired 
by the taxpayer, the following rule applies, namely, an amount in 
respect of each such expropriation asset, equal to 


(c) the principal amount of the asset, or 


(d) where the taxpayer has designated in the taxpayer’s election 
an amount in respect of the asset that is less than the principal 
amount thereof, the amount so designated, 


S: 80.1(2)(b)(ii) 


shall be deemed to be 
(e) the cost to the taxpayer of the asset, and 


(f) for the purpose of computing the taxpayer’s proceeds of dis- 
position of the foreign property so taken or sold. the amount re- 
ceived by the taxpayer by virtue of the taxpayer’s acquisition of 
the asset, 


except that in no case may the taxpayer designate an amount in re- 
spect of any expropriation asset so that the taxpayer’s proceeds of 
disposition of the foreign property so taken or sold (computed hav- 
ing regard to the provisions of paragraph (f)) are less than the cost 
amount to the taxpayer of the foreign property immediately before 
it was so taken or sold. 

Related Provisions: 53(1)(k), 53(2)(n) — Adjustments to cost base; 90-95 — 


Shareholders of corporations not resident in Canada; 220(3.2), Reg. 600 — Late filing 
or revocation of election. 


History: The opening words of subsec. 80.1(1) amended by 2001, c. 17,.s. 210 to add 
the words “hypothecary claims”, in force on June 14, 2001. 


Regulations: 4500 (prescribed time). 


Forms: T2079: Election re: expropriation assets acquired as compensation for or a 
consideration for sale of foreign property taken by or sold to foreign issuer. 


(2) Election re interest received or to be received on 
expropriation assets acquired by taxpayer — Where a tax- 
payer has elected in prescribed form and within prescribed time in 
respect of all amounts (each of which is referred to in this subsec- 
tion as an “interest amount”) received or to be received by the tax- 
payer as or on account of interest on all expropriation assets ac- 
quired by the taxpayer as compensation for, or as consideration for 
the sale of, foreign property taken by or sold to any particular issuer 
as described in subsection (1), the following rules apply in respect 
of each such asset so acquired by the taxpayer: 


(a) in computing the taxpayer’s income for a taxation year from 
the asset, there may be deducted, in respect of each interest 
amount received by the taxpayer in the year on the asset, the 
lesser of the interest amount and the total of 


(1) the amount required by paragraph (b) to be added, by vir- 
tue of the receipt by the taxpayer of the interest amount, in 
computing the adjusted cost base to the taxpayer of the asset, 
and 


(ii) the greater of 


(A) the adjusted cost base to the taxpayer of the asset im- 
mediately before the interest amount was so received by 
the taxpayer, and 


(B) the adjusted principal amount to the taxpayer of the 
asset immediately before the interest amount was so re- 
ceived by the taxpayer, 


and there shall be included, in respect of each amount (in this 
paragraph referred to as a “capital amount”) received by the tax- 
payer in the year as, on account or in lieu of payment of, or in 
satisfaction of, 


(iii) any proceeds of disposition of the asset, or 
(iv) the principal amount of the asset, 


the amount, if any, by which the capital amount exceeds the 
greater of the adjusted cost base to the taxpayer of the asset im- 
mediately before the capital amount was received by the tax- 
payer and its adjusted principal amount to the taxpayer at that 
time; 

(b) in computing, at any particular time, the adjusted cost base to 
the taxpayer of the asset, there shall be added, in respect of each 
interest amount received by the taxpayer on the asset before the 
particular time, an amount equal to the lesser of 


(i) any income or profits tax paid by the taxpayer to the gov- 
ernment of a country other than Canada in respect of the in- 
terest amount, and 


(ii) that proportion of the tax referred to in subparagraph (i) 
that the adjusted cost base to the taxpayer of the asset imme- 
diately before the interest amount was received by the tax- 
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payer is of the amount, if any, by which the interest amount 
exceeds the tax referred to in that subparagraph, 


and there shall be deducted 


(iii) each interest amount received by the taxpayer on the as- 
set before the particular time, and 


(iv) each amount received by the taxpayer before the particu- 
lar time on account of the principal amount of the asset, 


(c) the receipt by the*taxpayer of an amount described in subpar- 
agraph (b)(iv) in respect of the asset shall be deemed not to be a 
partial disposition thereof; and 


(d) for the purposes of section 126, notwithstanding the defini- 

tion “non-business-income tax” in subsection 126(7), the “non- 

business-income tax” paid by a taxpayer does not include any 

tax, or any portion thereof, the amount of which is required by 

paragraph (b) to be added in computing the adjusted cost base to 

the taxpayer of the asset. 
Related Provisions: 53(1)(k), 53(2)(n) — Adjustments to cost base. 
Regulations: 4500 (prescribed time). 


Forms: T2079: Election re: expropriation assets acquired as compensation for or a 
consideration for sale of foreign property taken by or sold to foreign issuer. 


(3) Where interest amount and capital amount received at 
same time — For the purposes of subsection (2), where an interest 
amount on an expropriation asset and a capital amount with respect 
to that asset are received by a taxpayer at the same time, the interest 
amount shall be deemed to have been received by the taxpayer im- 
mediately before the capital amount. 


(4) Assets acquired from foreign affiliate of taxpayer as 
dividend in kind or as benefit to shareholder — Where a 
foreign affiliate of a taxpayer resident in Canada would, on the as- 
sumption that the foreign affiliate were resident in Canada and its 
only foreign affiliates were corporations that were foreign affiliates 
of the taxpayer, be entitled to make an election under subsection (1) 
in respect of assets acquired by it that would, on that assumption, be 
expropriation assets of the foreign affiliate, and all or any of those 
assets are subsequently acquired by the taxpayer from the foreign 
affiliate as a dividend payable in kind, or as a benefit received from 
the foreign affiliate that would otherwise be required by subsection 
15(1) to be included in computing the income of the taxpayer, if the 
taxpayer has so elected, in prescribed form and within prescribed 
time, in respect of all of the assets,so acquired by the taxpayer from 
the foreign affiliate, the following rules apply in respect of each 
such asset so acquired by the taxpayer: 


(a) an amount equal to 
(i) the principal amount of the asset, or 


(ii) where the taxpayer has designated in the taxpayer’s elec- 
tion-an amount in respect of the asset that is less than the 
principal amount thereof, the amount so designated, 


shall be deemed to be, 


(iii) notwithstanding subsection 52(2), the cost to the tax- 
payer of the asset, and 


(iv) the amount of the dividend or benefit, as the case may 
be, received by the taxpayer by virtue of the acquisition by 
the taxpayer of the asset; 


(b) where the asset was so acquired as such a benefit and the 
taxpayer has designated in the election a class of shares as de- 
scribed in this paragraph in respect of the asset, the amount of 
the benefit shall be deemed, 


(i) to have been received by the taxpayer as a dividend from 
the foreign affiliate in respect of such class of shares of the 
capital stock thereof as the taxpayer has designated in the 
election, and 


(ii) not to be an amount required by subsection 15(1) to be 
included in computing the taxpayer’s income; 
(c) in computing the taxable income of the taxpayer for the taxa- 
tion year in which the taxpayer acquired the asset, there may be 
deducted from the taxpayer’s income for the year the amount, if 
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any, by which the amount received by the taxpayer as a dividend 
by virtue of the acquisition by the taxpayer of the asset exceeds 
the total of amounts deductible in respect of the dividend under 
sections 91 and 113 in computing the taxpayer’s income or taxa- 
ble income, as the case may be, for the year, 


(d) there shall be deducted in computing the adjusted cost base 
to the taxpayer of each share of the capital stock of the foreign 
affiliate that is a share of a class in respect of which an amount 
was received by the taxpayer as a dividend by virtue of the ac- 
quisition by the taxpayer of the asset, the quotient obtained by 
dividing the amount, if any, deducted by the taxpayer under par- 
agraph (c) in respect of the dividend by the number of shares of 
that class owned by the taxpayer immediately before that 
amount was received by the taxpayer as a dividend; 


(e) any capital loss of the taxpayer from the disposition, after 
that time when the asset was so acquired by the taxpayer, of a 
share of the capital stock of the foreign affiliate shall be deemed 
to be nil; and 


(f) where the taxpayer has so elected in prescribed form and 
within prescribed time, subsection (2) applies as if the asset 
were an expropriation asset acquired by the taxpayer as compen- 
sation for foreign property taken by a particular issuer as de- 
scribed in subsection (1). 


Related Provisions: 53(2)(b) — Reduction in ACB. 
Regulations: 4500 (prescribed time). 


Forms: 12079: Election re: expropriation assets acquired as compensation for or a 
consideration for sale of foreign property taken by or sold to foreign issuer. 


(5) Assets acquired from foreign affiliate of taxpayer as 
consideration for settlement, etc., of debt — Where a for- 
eign affiliate of a taxpayer resident in Canada would, on the as-_ 
sumption that the foreign affiliate were resident in Canada and its 
only foreign affiliates were corporations that were foreign affiliates 
of the taxpayer, be entitled to make an election under subsection (1) 
in respect of assets acquired by it that would, on that assumption, be 
expropriation assets of the foreign affiliate, and all or any of those 
assets are subsequently acquired by the taxpayer from the foreign 
affiliate as consideration for the settlement or extinguishment of a 
capital property of the taxpayer that was a debt payable by the for- 
eign affiliate to the taxpayer or any other obligation of the foreign 
affiliate to pay an amount to the taxpayer (which debt or other obli- 
gation is referred to in this subsection as the “‘obligation’’), if the 
taxpayer has so elected, in prescribed form and within prescribed 
time, in respect of all of the assets so acquired by the taxpayer from 
the foreign affiliate, the following rules apply in respect of each 
such asset so acquired by the taxpayer, 


(a) paragraph (4)(a) applies in respect of the asset as if subpara- 
graph (4)(a)(iv) were read as follows: 


“(iv) the taxpayer’s proceeds of the disposition of the obli- 
gation settled or extinguished by virtue of the acquisition 
by the taxpayer of the asset;”; 


(b) where the taxpayer has designated in the taxpayer’s election 
a class of shares as described in this paragraph in respect of the 
asset, 


(i) the amount, if any, by which the cost to the taxpayer of | 
the asset (computed having regard to paragraph (a) and para- 
graph (4)(a)) exceeds the amount of the obligation settled or 
extinguished by virtue of the acquisition by the taxpayer of 
the asset shall be deemed to have been received by the tax- | 
payer as a dividend from the foreign affiliate in respect of © 
such class of shares of the capital stock thereof as the tax- 
payer has designated in the election, and 


(ii) the taxpayer’s gain, if any, from the disposition of the 
obligation shall be deemed to be nil; 


(c) the taxpayer’s loss, if any, from the disposition of the obliga- 
tion shall be deemed to be nil; and 


(d) paragraphs (4)(c) to (f) apply in respect of the asset. | 
Regulations: 4500 (prescribed time). | 
| 
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Forms: T2079: Election re: expropriation assets acquired as compensation for or a 
consideration for sale of foreign property taken by or sold to foreign issuer. 


(6) Assets acquired from foreign affiliate of taxpayer on 
winding-up, etc. — Where a foreign affiliate of a taxpayer resi- 
dent in Canada would, on the assumption that the foreign affiliate 
were resident in Canada and its only foreign affiliates were corpora- 
tions that were foreign affiliates of the taxpayer, be entitled to make 
an election under subsection (1) in respect of assets acquired by it 
that would, on that assumption, be expropriation assets of the for- 
eign affiliate, and all or any of those assets are subsequently ac- 
quired by the taxpayer from the foreign affiliate, 


(a) on the winding-up, discontinuance or reorganization of the 
business of the foreign affiliate, or 


(b) as consideration for the redemption, cancellation or acquisi- 
tion by the foreign affiliate of shares of its capital stock, 


_ if the taxpayer has so elected, in prescribed form and within pre- 
scribed time, 


(c) in respect of all of the assets so acquired by the taxpayer 
from the foreign affiliate, subsection (1) applies in respect of 
each such asset, or 


(d) in respect of all amounts received or to be received by the 
taxpayer as or on account of interest on all of the assets so ac- 
quired by the taxpayer from the foreign affiliate, subsection (2) 
applies in respect of each such asset, 


as if the assets were expropriation assets acquired by the taxpayer 
as consideration for the sale of foreign property that consisted of 
shares of the capital stock of the foreign affiliate owned by the tax- 
payer immediately before the assets were so acquired and that was 
sold to a particular issuer as described in subsection (1). 


Regulations: 4500 (prescribed time). 


Forms: T2079: Election re: expropriation assets acquired as compensation for or a 
consideration for sale of foreign property taken by or sold to foreign issuer, 


(7) Definition of “adjusted principal amount” — In this sec- 
tion, “adjusted principal amount” to a taxpayer of an expropriation 
asset at any particular time means the amount, if any, by which 


(a) the total of the principal amount of the asset and, in respect 
of each interest amount received by the taxpayer on the asset 
before the particular time, the lesser of the tax referred to in sub- 
paragraph (2)(b)(i) in respect of that interest amount and the pro- 
portion determined under subparagraph (2)(b)(ii) in respect 
thereof, 


exceeds 


(b) the total of each amount received by the taxpayer before the 
particular time as an interest amount on the asset and each 
amount received by the taxpayer before the particular time as, 
on account or in lieu of payment of, or in satisfaction of, the 
principal amount of the asset. 


8) Currency in which adjusted principal amount to be 
-omputed or expressed — For the purposes of this section, the 
idjusted principal amount, at any particular time, of an expropria- 
‘ion asset or of any asset assumed for the purposes of this section to 
’e an expropriation asset shall be computed in the currency in 
vhich the principal amount of the asset is, under the terms thereof, 
ayable, except that for greater certainty, for the purposes of para- 
‘taph (2)(a), the adjusted principal amount at any particular time of 
uch an asset is its adjusted principal amount at that time computed 
'$ provided in this subsection but expressed in Canadian currency. 


») Election in respect of two or more expropriation 
ssets acquired by taxpayer — For the purposes of subdivi- 
on c and subsection (2), and in applying subsections (7) and (8) 
yu those purposes, where two or more expropriation assets that 
ere 


(a) issued by the government of a country other than Canada, or 
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(b) issued by a person resident in a country other than Canada 
and guaranteed by the government of that country 


at the same time, or as compensation for, or consideration for the 
sale of, the same foreign property, have been acquired by a taxpayer 
and the taxpayer has so elected, in prescribed form and within pre- 
scribed time, in respect of all of the expropriation assets that were 
So issued or guaranteed by the government of that country and ac- 
quired by the taxpayer before the making of the election, all of 
those expropriation assets shall be considered to be a single expro- 
priation asset that was issued or guaranteed by the government of 
that country and acquired by the taxpayer. 

Regulations: 4500 (prescribed time). 

Forms: T2079: Election re: expropriation assets acquired as compensation for or a 
consideration for sale of foreign property taken by or sold to foreign issuer. 
Definitions [s. 80.1]: “adjusted cost base” — 54, 248(1); “adjusted principal 
amount” — 80.1(7); ‘“‘amount”, “business” — 248(1); “Canada” — 255: “capital 
loss” — 39(1)(b), 248(1); “capital property” — 54, 248(1); “class of shares” — 248(6); 
“corporation” — 248(1), Interpretation Act 35(1); “cost amount’, ‘dividend’ — 
248(1); “expropriation assets” — 80.1(1); “foreign affiliate” — 95(1), 248(1); “foreign 
property” — 80.1(1)(a); “person”, “prescribed”, “principal amount”, “property”? — 
248(1); “resident in Canada” — 94(3)(a)(viii), 250; “share” — 248(1); “taxable in- 
come” — 2(2), 248(1); “taxation year” — 11(2), 249; “taxpayer” — 248(1). 


80.2 Reimbursement by taxpayer [resource royalties] — 
[Repealed and to be unrepealed — see at end of proposed 80.2 be- 
low] Where 


(a) a taxpayer, under the terms of a contract, pays to another 
person an amount (in this subsection? referred to as the “speci- 
fied payment”) that may reasonably be considered to have been 
received by the other person as a reimbursement, contribution or 
allowance in respect of an amount (referred to in paragraph (b) 
as the “particular amount”) paid or payable by the other person, 


(b) the particular amount is included in the income of the other 
person or is denied as a deduction in computing the income of 
the other person by reason of paragraph 12(1)(0) or 18(1)(m), as 
the case may be, and ; 


(c) the taxpayer was resident in Canada or carrying on business 
in Canada at the time the specified payment was made by the 
taxpayer, 
the following rules apply for the purposes of this Act, other than 
this section: 


(d) the taxpayer shall be deemed neither to have made nor to 
have become obligated to make the specified payment to the 
other person but to have paid an amount described in paragraph 
18(1)(m) equal to the amount of the specified payment, and 


(e) the other person shall be deemed neither to have received nor 
to have become entitled to receive the specified payment from 
the taxpayer. 
Proposed Amendment — 80.2 


$ [s. 80.2]: Section 80.2 is a special rule that applies where a 
§ an amount to another person as a reimbursement, contribution or allow- 
i referred to herein as a “reimbursement’) in respect of a Crown 
paragraph 12(1)(o) or 18(1)(m). if applicable, section 80.2 deems 
paid an amount described in Paragraph 18(1)(m) and deems the 
ipient’”) neither to have received nor to have become entitled to 
ment. In effect, section 80.2 provides for the transfer of non-de- 
s from the recipient to the taxpayer. Normally, the taxpayer is 
entitled to a share of the production or the income from production from the property 
that is subject to the Crown charge. Therefore, although section 80.2 treats the taxpayer 
as having incurred a non-deductible Crown charge, the taxpayer wouild be entitled to a 
deduction under paragraph 20(1)(v.1) (resource allowance) calculated by reference to 
the taxpayer’s income from the property. . 


Section 80.2 operates to deem the taxpayer making the reimbursement to have paid an 
amount described in paragraph 18(1)(m) only to the extent that the reimbursed Crown 
charge was either included in the recipient’s income or was denied as a deduction in 
computing the recipient’s income. With the phasing out of the income inclusion in par- 
agraph 12(1)(o) and the prohibition against the deduction of Crown charges in para- 
graph 18(1)(m), section 80.2 may no longer apply to the entire amount of a reimburse- 
ment. In addition, section 80.2 does not explicitly preclude the recipient from taking a 
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deduction (or reducing an income inclusion) in respect of a reimbursed Crown charge. 
As well, since section 80.2 does not deem the taxpayer to have made the reimburse- 
ment at the time the obligation to pay the Crown charge arose, a taxpayer may seek to 
increase the percentage of the reimbursement that is not subject to paragraph 18(1)(m) 
by delaying the reimbursement. For these reasons, the total amount deductible in com- 
puting the income of the taxpayer and the recipient may, in certain circumstances, €x- 
ceed the amount that was intended to be deductible. 


Accordingly, section 80.2 is amended: 


(a) to eliminate any excess deductions that may be available as a result of a reim- 
bursement of a Crown charge; 


(b) to preclude a taxpayer who makes a reimbursement of a Crown charge from 
increasing the amount deductible by delaying the time of the reimbursement; and 


(c) to ensure that a taxpayer who makes a reimbursement of a Crown charge is 
deemed to have paid an amount described in paragraph 18(1)(m) only to the extent 
that the reimbursed Crown charge can reasonably be considered to relate to the 
taxpayer’s share of the production, or the income from production, from the pro- 
perty to which the Crown charge relates. : 


New section 80.2 applies to reimbursements made after 2001, except that, the rule de- 
scribed in paragraph (c) above, applies only to reimbursements made on or after Sep- 
tember 17, 2004. 


The ability to claim excess deductions in respect of reimbursed Crown charges is elimi- 
nated by treating the eligible portion of the reimbursement (in most cases, the full 
amount of the reimbursement) as a payment described in paragraph 18(1)(m) (subsec- 
tion 80.2(2)) and by reversing the benefit of any deduction in respect of a reimbursed 
Crown charge claimed by the recipient (subsection 80.2(6)). The eligible portion of the 
reimbursement is referred to in new section 80.2 as the “eligible portion of the speci- 
fied amount’ (see discussion below under ITA 80.2(11) and (12)). The amount of a 
reimbursement that exceeds the eligible portion of the specified amount is included in 
the income of the recipient (subsection 80.2(8)) and, subject to paragraphs 18(1)(a) and 
(b), is deductible in computing the income of the taxpayer (subsection 80.2(9)). In ad- 
dition. new subsection 80.2(3) precludes a taxpayer from increasing the deductible por- 
tion of a reimbursement by delaying the time of the reimbursement. It does this by 
ensuring that the amount deductible is determined by reference to the time that the 
reimbursed Crown charge was imposed (i.e., became payable to, or receivable by. the 
Crown or an emanation of the Crown). It should be noted that new subsection 80.2(3) 
does not apply to a reimbursement paid to a partnership if the reimbursement meets the 
conditions described in new subsection 80.2(4). These conditions, which are set out in 
paragraphs 80.2(4)(a) to (d), are discussed in the commentary te new subsection 
80.2(4). 


Dept. of Finance news release 2004-053, September 17, 2004: Minister of 
Finance Proposes Amendments to Royalty Reunbursement Rule 


Minister of Finance Ralph Goodale today announced his intention to propose amend- 
ments to the Income Tax Act that would prevent corporations and other taxpayers from 
obtaining inappropriate tax deductions in respect of reimbursed resource-related Crown 
charges such as royalties. 


The 2003 budget announced improvements to the tax structure applying to Canada’s 
resource sector, These improvements, which were enacted in November 2003, included 
a deduction for Crown charges that is to be phased in during the period 2003 to 2007. 
Previously, Crown charges such as royalties could not be deducted in computing in- 
come for tax purposes. 


A special reimbursement rule applies in circumstances where one taxpayer reimburses 
another taxpayer for a Crown charge incurred by that other taxpayer. This reimburse- 
ment rule, which was designed to limit the deductibility of Crown charge reimburse- 
ments, may not operate as intended during the phase-in period. 


Accordingly, amendments to the Income Tax Act are proposed to ensure that the reim- 
bursement rule imposes the appropriate limits on the deductibility of reimbursement 
payments and provides for the appropriate tax treatment to the recipients of reimburse- 
ments. The attached backgrounder provides a detailed description of the proposed 
amendments. 


For further information: Andrée Houde, Public Affairs and Operations Division. (613) 
996-8080: Pat Breton, Press Secretary, Office of the Minister of Finance, (613) 996- 
7861. 


Backgrounder 


In Noyenrber 2003, a new regime for faxing resource income received Royal Assent. 
This regime was outlined in the Department of Finance technical paper in March 2003 
and was subject to extensive consultations with the resource sector. As described in 
that paper, this new regime includes the following three key features, which are being 
phased in over a five-year period (beginning in taxation years that end after 2002): 


¢ a reduction of the federal corporate tax rate on income earned from resource activi- 
ties from 28% to 21%; 

¢ elimination of the resource allowance; and 

¢ a deduction for Crown charges, such as royalties and mining taxes. 


Consequential fo the enactment of the new regime, a long-standing rule in section 80.2 
of the Income Tax Act (the “Act™) dealing with reimbursements, contributions or al- 
lowances (collectively referred to herein as “reimbursements”) in respect of Crown 
charges was repealed, effective for taxation years beginning after 2006. Prior to the 
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introduction of the new regime, a taxpayer who reimbursed a Crown charge incurred 
by another person (the “recipient”) was considered to have made a payment described 
in paragraph 18(1)(m) of the Act, which payment was not deductible in computing the 
taxpayer’s income. Thus, neither the taxpayer nor the recipient was entitled to deduct 
an amount in respect of the Crown charge. The purpose of this reimbursement rule was 
to put the taxpayer making the reimbursement in the same position as the recipient in 
respect of the reimbursed Crown charge. 


As a result of the phase-in of the deductibility of Crown charges, the reimbursement 
rule no longer operates as intended and may result in deductions during the phase-in 
period in excess of those that were intended. 


Accordingly, it is proposed that section 80.2 be amended, applicable to reimbursements 
made after 2001. to provide as follows: : 


(a) that the full amount of a reimbursement be deemed to be a payment described 
in paragraph 18(1)(m) of the Act; : 


(b) that the income of the recipient be adjusted to offset any reduction in income 
that relates to the reimbursed Crown charge: and 


(c) that the percentage of a reimbursement that is deductible in computing the in- 
come of the taxpayer making the reimbursement be determined by reference to the 
percentage that would have applied if the taxpayer had made the reimbursement at 
the time the Crown charge became payable or receivable. 


These proposed amendments are intended to ensure that only the taxpayer making the 
reimbursement is entitled to a deduction in respect of the reimbursed Crown charge and 
that, subject to the exception described below, the deduction available to the taxpayer 
be limited to the amount that would have been available to the taxpayer at the time the 
Crown charge became payable or receivable. 


It is proposed that the requirement to determine the deductibility of a reimbursement by 
reference to the time the Crown charge became payable or receivable generally not 
apply to a reimbursement by a taxpayer of actual Crown charges incurred by a partner- 
ship during a particular fiscal period if certain conditions are met. These conditions 
include a requirement that the taxpayer be a member of the partnership at the end of a 
particular fiscal period of the partnership and that the reimbursement be made in the 
taxation year of the taxpayer in which the fiscal period of the partnership ends. 


In circumstances where the taxpayer or the recipient is required to amend a previously 
filed tax return. it is proposed that no penalties or interest apply to any additional tax . 
payable as a result of the application of these rules if the tax is paid within two months 
of September 17, 2004. : 


For reimbursements made on or after September 17, 2004. it is proposed that: 


+ The amount of a reimbursement that exceeds the eligible portion of the reimburse- 
ment not be subject to the rules described in (a) to (c) above. The eligible portion 
of a reimbursement is the amount that can reasonably be considered to be the tax- 
payer’s share of the Crown charges that apply to a particular property determined 
by reference to the taxpayer’s share of the production or net income from produc- 
tion from the property. In applying this rule, the eligible portion of a reimburse-_ 
ment of a tax on freehold mineral rights would be deemed to be equal to the 
amount of the reimbursement. The eligible portion of a reimbursement may be 
deemed to be equal to the amount of the reimbursement in other appropriate 
circumstances. : 


+ The amount of a reimbursement that exceeds the eligible portion of the reimburse- 
ment be included in computing the income of the recipient and, subject to 
paragraphs 18(1)(a) and (b) of the Act. generally be deductible in computing the 
income of the taxpayer. 


These proposed amendments are intended to ensure that certain taxpayers or partner 
ships do not enter into reimbursement arrangements to artificially increase the amount 
that would otherwise be deductible in respect of a Crown charge. 


80.2. [Resource royalty reimbursement] — (1) Applica-_ 


| tion — Subsections (2) to (13) apply if . 


(a) in a taxation year, a taxpayer, under the terms of a contract, 
pays to a person (referred to in this section as the “recipient’) — 
an amount (referred to in this section as the “specified 
amount”) that may reasonably be considered to be received by ~ 
the recipient as a reimbursement of, or a contribution or an al- — 
lowance in respect of, an amount (referred to in this section as 
the “original amount’’) 


(i) that was described by paragraph 18(1)(m) and was paid 
or payable by the recipient, or 


(ii) that was, in respect of the recipient, an amount de- 
scribed by paragraph 12(1)(0); 


(b) the original amount is paid or became payable or receivable : 
in a taxation year or fiscal period of the recipient that begins — 
before 2007; and 


(c) the taxpayer is resident in Canada or carries on business in 
Canada when the specified amount is paid. 
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Technical Notes: New subsection 80.2( 1) provides that subsections 80.2(2) to (13) 
apply if a taxpayer (either resident in Canada or carrying on business in Canada) pays 
an amount, under the terms of a contract, that may reasonably be considered to have 
been received by the recipient as a reimbursement in respect of a Crown charge de- 


scribed by paragraph 12(1)(0) or 18(1)(m). The Crown charge is referred to in new. 


section 80.2 as the “original amount.” By referring to an original amount “described” 


by paragraphs 12(1)(0) or 18(1)(m) (and not the amount either included in income or 


denied as a deduction under these provisions), subsection 80.2(1) ensures that section 
80.2 applies to the full amount of the reimbursement. The full amount of the reim- 
bursement is referred to in new section 80.2 as the “specified amount.” 


taxpayer, to be nil. — 
Technical Notes: New subsection 80.2(2) provides that if the specified amount is 
paid in a taxation year of the taxpayer that begins before 2008, the eligible portion of 
the specified amount is deemed to be an amount described by paragraph 18(1)(m). It 
also provides that, if the specified amount is paid in a taxation year of the taxpayer 


that begins after 2007, the specified amount is deemed, for the purpose of applying — 


section 80.2 to the taxpayer, to b 
For payments made befo 
amount is equal to the 
tember 17, 2004, the e 
specified amount, The rules 
amount are described in the c 


17, 2004, the eligible portion of the specified 
n of the specified amount may be less than the 
determining the eligible portion of the specified 
amentary to ITA 80.2(11) and (12). 

To accommodate the payment of a reimbursement in a taxation year of the taxpayer 
that begins after 2006 and before 2008 (the eligible portion of which is deemed to be 
described by paragraph 18(1)(m)), paragraph 18(1 )(m), which was originally re- 
pealed effective for taxation years that begin after 2006, will be repealed for taxation 
years that begin after 2007. If, however, a reimbursement described in subsection 
80.2(1) is delayed to a taxation year of the taxpayer that begins after 20( 
fied amount is deemed, for the purpose of applying section 8 
nil and no deduction will be available to the taxpa 
reimbursement. 


(3) Applying para. 18(1)(m) — For the purpos« 
paragraph 18(1)(m) for the taxpayer’s taxation ye which the 
specified amount was paid, the amount to which that paragraph 
applies is to be determined for that taxation year 

(a) if the taxpayer was in existence at the time the original 


amount became receivable by a person referred to in subpara- 
graph 12(1)(0)G) or became payable to a person referred to in 


subparagraph 18(1)(m)(i), as if the specified amount were paid _ 


by the taxpayer at that time; and 
(b) in any other case, ast 
i (i) the taxpayer were in existence and had a calendar taxa- 
tion year at the time the original amount became receivable 
by a person referred to in subparagraph 12(1)(0)G) or be- 
came payable to a person referred to in subparagraph 
18(1)(m)(i), and 


(il) the specified amount were paid by the taxpayer at that 
time. 


Fechnical Notes: To ensure that the taxpayer does not benefit (i.e., increase the 
dercentage of the reimbursement that is deductible in computing income) by delaying 
he reimbursement of a Crown charge, new subsection 80.2(3) provides that para- 
waph 18(1)(m) applies as if the reimbursement were made at the time the Crown 
‘harge was imposed (i.e., became payable or receivable). If the taxpayer did not exist 
‘it the time the Crown charge was imposed (e.g., a new corporation created on an 
malgamation), the percentage of the reimbursement that is subject to paragraph 
8(1)(m) is computed as if the taxpayer were in existence at that time and had a 
alendar year end. In either case, the percentage of the reimbursement that is subject 
-) paragraph 18(1)(m) and, accordingly, the amount that is not deductible in the taxa- 


nt. For reimbursements made on or after Sep-_ 


S. 80.2(5) 


tion year in which the reimbursement is paid, is determined by reference to the per- 
centages described in the transitional rules to the repeal of paragraph 18(1)(m), as if 
the taxpayer paid the reimbursement at the time the reimbursed Crown charge was 
imposed. 


Related Provisions: 80.2(4) — Exception for certain partnership revaburscrons 


(4) Exception for certain partnership reimbursements — 
Subsection (3) does not apply to a specified amount paid by a 


(d) the taxpayer paid the specified amount before the end of 
the taxation year of the taxpayer in which that particular fiscal 
period ends. —r——C=N 

Technical Notes: New subsection 80.2(4) provides that subsection 80.2(3) does 
not apply to certain partnership reimburse he conditions, set out in new 
paragraphs 80.2(4)(a) to (d), are met. Those conditions require the taxpayer to be a 
member of the partnership at the end of the lar fiscal period in which the 
Crown charge became payable or receivable and require the reimbursement to be 
paid before the end of the taxation year of the taxpayer in which the particular fiscal 
period of the partnership ends. The purpose of new subsection 80.2(4) is to permit a 


Member of a partnership to determine the amount deductible in respect of a reim- 


bursed Crown charge by reference to the same taxation year as the profit from the 
partnership's production (on which the reimbursed Crown charge was imposed) is 
allocated to the member. A 


(5) Specified amount deemed to be paid at end of 
taxation year — A specified amount paid by the taxpayer to a _ 
partnership is deemed to have been paid on the last day of a par- _ 
ticular taxation year of the taxpayer, and not at the time it was 
paid, if _. -_ 
(a) the taxpayer paid an amount to the partnership in the partic-_ 
ular taxation year (referred to in this subsection as the “initial 
payment’); — , 
(b) the initial payment was paid before September 17, 2004; 


(c) the initial payment is an amount to which subsection (3) 

did not apply because of subsection (4); 

(d) the taxpayer’s share of the original amount in respect of the 

initial payment is greater than the initial payment; 

(e) the specified amount is equal to or less than the difference 

between the taxpayer’s share of the original amount in respect 

of the initial payment and the initial payment: 

(f) the taxpayer elects in the taxpayer’s return of income for 

the taxpayer’s taxation year that includes the time at which the 

specified amount would, if this Act were read without refer- 

ence to this subsection, have been paid, to have this subsection 

apply to the specified amount; and : 

_ (g) the specified amount is paid before 2006. 

Techn al tes: New subsection 80.2(5) is a special rule that applies to a 
taxpayer ade a reimbursement payment to a partnership before September 17, _ 
2004 Cinitial eimbursement”). If the conditions set out in new subsection 80.2(5) — 
are met, the taxpayer may make a supplemental reimbursement (‘top-up reimburse- 
ment’) that is deemed to have been paid at the end of the taxation year in which the 
initial reimbursement was made, New subsection 80.2(5) only applies if the tax- 
payer's share of the original amount in respect of the initial reimbursement is greater 
than the initial reimbursement (i.e., the taxpayer reimbursed the partnership for less 
than the taxpayer's share of the Crown charges). In addition, the top-up reimburse- 
ment must be paid before 2006 and cannot exceed the difference between the tax- 
payer's share of the original amount in respect of the initial reimbursement and the 
initial reimbursement. The rules for determining a taxpayer’s share of the original 
amount in respect of the initial reumbursement are set out in new subsection 80,2(12). 


The purpose of new subsection 80.2(5) is to permit a taxpayer to make a retroactive 
top-up reimbursement if the initial reimbursement was less than the taxpayer’s share 
of the Crown charges. This provision recognizes that: 1) a taxpayer may have made a 
partial reimbursement prior to September 17, 2004 (the date of the press release an- 
nouncing the amendments to section 80.2) in the expectation of obtaining a deduc- 
tion in respect of reimbursed Crown charges that was proportionate to the reduction 
in the taxpayer’s resource allowance; and 2) the deduction anticipated by the tax- 
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payer may have been diminished by new section 80.2. Thus, new subsection 80. 25) . 
affords the taxpayer the opportunity to correct for unanticipated tax bone - 


relating to the application of new section 80.2 to ue initial. momaberserrent 


(6) Inclusion in recipient's income. — The recipient sh Il in- 
clude in computing the recipient’s income for the taxation year or . 


fiscal period in which the original amount was paid or becat 
payable or receivable, the amount, if any, by which the eligi 


portion of the specified amount exceeds the portion: of the original . 
amount that was included in computing the income of the recipi- _ 
ent for the taxation year or fiscal period because of paragraph | 
12(1)(0) of that was not deductible in computing the income of | 


the recipient for the taxation year or fiscal period a of 
graph 18(1)Gn). 


Technical ‘Notes: New subsection 80. 26) requires le recipient to include in | 
income, for the taxation year or fiscal period i in which the original amount was paid _ 


or became payable or receivable, the amount by which the eligible. portion of the 


specified amount exceeds the portion of the original amount that was included in the _ 
income of the recipient at the reimbursement relates to a paragraph 12 yo) amount) . 
ot was not allowed as a deduction Gf the reimbursement relates to 4 paragraph : 
18(1)(m) amount). The purpose of this provision is to offset any reduction i in income 


available to the recipient in respect of a reimbursed Crown charge. 


Related Provisions: 80. 27) _ Interpretation; 80. 20) _ ~ Altemative ino: . 


80.2111) — Eligible portion. 


(7) Interpretation — portion of the original amount — For tl 


the purpose of subsection (6), the portion of the original amount 


that was included in computing the income of the recipient or that : 
was not deductible in computing the income of the recipient isthe _ 


amount that would be included in computing the income of the 


recipient under paragraph 12(1)(0) or that would not be deductible _ 
in computing the income of the recipient under paragraph _ 
18(1)(m), if the original amount were oe to the eligible portion — 


of the specified amount. 


Technical Notes: New subsection 80. 7 provides hati in determining the amount _ 
included in the income of the recipient under subsection 80.2(6), the portion of the 
original amount that was included in computing the income of the recipient or that _ 


was not deductible in computing the income of the recipient is determined as if the 


original amount were equal to the eligible portion of the specified amount. For exam- _ 
ple. assume that, in its taxation year ending on December 31, 2003, a recipient was — 


entitled to a deduction of $500 in respect of $5,000 of Crown charges described in 
paragraph 18(1)(m) (10% of $5,000) and that one-half of the Crown charges ($2,500) 


were reimbursed in that year. In this case, the recipient would be required to include _ 


$250 in its income (10% of $2,500 — the amount deductible by the recipient if the 
original amount were equal to the eligible portion of the specified amount). Asa 


further example, assume that the recipient receives a reimbursement of $3,000 after 
September 17, 2004 in respect of $5,000 of Crown charges incurred in its taxation - 


year ending December 31, 2004. It is further determined that the eligible portion of 
the specified amount is $2.C00. In this case, the recipient would be required to in- 


clude $500 in its income under this provision (25% of $2,000 —- the amount deducti- _ 
ble by the recipient if the original amount were equal to the eligible portion of the 


specified amount). The portion of the reimbursement that exceeds the eligible portion 


of the specified amount ($1 ue would be included i in the ee s 2004 ten ae 


under new subsection 80,2(8). 
Related Provisions: 80.2(11) — Eligible portion. 


(8) Inclusion in recipient's income — The socipiet shall i in- 
clude, in computing the recipient’s income for its taxation year or 


fiscal period in which the original amount was paid or became 


payable or receivable, the amount, if any, by which the specified ; 


amount exceeds the eligible portion of the specified amount. 


Technical Notes: New subsection 80.2(8) requires the recipient to include, in 
computing the recipient’s income for its taxation year or fiscal period in which the 


original amount was paid or became payable or receivable, the amount, if any, by 
which the specified amount exceeds the eligible portion of the specified amount. The — 


amount included in the income of the recipient under this subsection is equal to the 
amount that may be deductible by the taxpayer under subsection 80. 2(9). 


Related Provisions: a: 
portion, 


inclusion; 


(9) Deduction by taxpayer! — Subject to earch 18(1)(a) 
and (b), the taxpayer may deduct i in computing the taxpayer’s in- — 


come for the taxpayer’s taxation ea in which the specified 
amount was paid, the amount, if any 
amount exceeds the eligible portion of the specified amount. 


Technical Notes: New subsection 80.2(9) provides that the taxpayer may deduct, 
subject to paragraphs 18(1)(a) and (b), in computing the taxpayer's income for the 


ae > a 


, by which the specified 
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taxpayer’ s taxation year in which the specifi ied amount was paid, the amount, if any, 
by which the specified amount exceeds the eligible portion of the specified amount. 
The amount described in this subsection is that portion of a reimbursem t that i 
treated asa payment described by paragraph 18(1)(m). 


Related Provisions: 80. 2 i - Bligible portion. 


(10) Specified amount. deemed not to be payable or e- 
ceivable — Except for the ee of this ae and subpara- 
graph 53(1)(e)(iv. DD, _ S . 
(a) the taxpayer is deemed not to tae Pe and not 
been obligated to pay, the specified amount; and _ 
(b) the recipient is deemed not to have received, and not to . 
J have been es to Teceive, the es amount. 5 


rae amount. This subsection ensures that the tax spicata of payments. de 
scribed in subsection 80.201) are dealt with entirely within section. 80. 22 


(11) Eligible portion of a specified amount —1 The me i 
— of a specified amount is 


- @) an amount equal to the specified | amount if _ 

: @) ‘the ee. amount was ae before: September a 
| 2004. 2 
(ii) the foul aod is. a tax x imposed under a provincial 
. law on the production ol 


(A) petroleum, natural gas or related fidrecarbons. from 
a natural accumulation of petroleum or natural ga 
(other ‘than a mineral resource) located in Canada, o 
from an oil or gas well located in Canada if the petro-_ 
_ leum, natural gas or related hydrocarbons are not, befor 
_ extraction, owned by the C me in Deen a Canada. or 
province, or 


— (B) metals, ihineral or oat Gent a 5 ane resource =o 
- cated in Canada if the metals, mineral or coal are not 

before extraction, owned by the oF in Fey of Can- . 
ada or a province, 


i) the specified amount does not orca the he taxpayer's 
share of the original amount, or 


a) the original amount is a prescribed amount; and 


(b) the taxpayer’s share of the onenal amount, in any othe 
case. 


Technical Notes: The amount of a reimbursement that is deemed by new subse 
tion 80. 2(2) to be a payment described by paragraph 18(1)(m) is the * ‘eligible portion 
of the specified amount.” The eligible portion of the specified amount is defined in 
paragraph 80.2(11)(b). ae to certain exceptions enumerated in paragraph 
80.2(11)(a), as the taxpayer’s share of the original amount. The taxpayer's share 
the original amount is described in new subsection 80. (12). 


Paragraph 80.2(1 Dita) provides that the cligile _ oF te eset! amount is 
equal to the specified amount if _ — : 

_ (a) the specified amount was paid berore. September 17, 2004; 
(b) the original amount is a tax ee under a law of a province on frechold 
minerals, or ; : ; : . 
{c) the specified amount “does not + exceed the taxpayer" s share the original 
amount. — 

The specified amount of a reimbursement, in fatute. may also be bresbtibed by ree 
lation, to be equal to the eligible portion of the specified amount. 


Related Provisions: 80.2(12) — Taxpayer’s share. 


(12) Taxpayer’s share of original amount — A taxpayer’ 
share of an original amount in respect of a specified amount paid 
by the taxpayer to a recipient in respect of a property is the 
amount that may reasonably be considered to be the taxpayer 
share of the total of all amounts described in paragraph 12(1)(o 
or 18(1)(m) in wespesto of the property which share may not exceed 
the total of 


f@ that proportion of t the stat of aL amounts ‘aeseribed in para: 
graph 12(1)(0) or 18(1)(m) in respect of the property that the 
taxpayer's share of production from the property payable to 

the taxpayer as a royalty that is computed without reference to 
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the costs of exploration or production, is of the total produc- 
tion from the property, and ah OR TR ee ei 


(b) that proportion of the total of all amounts described in par- 
agraph 12(1)(0) or 18(1)(m) in respect of the property (other 
than those amounts which the recipient has received or is enti- 
tled to receive as a reimbursement, contribution or allowance 
in respect of a royalty described in paragraph (a)) that the tax- 
payer’s share of the income from the property is of the total 


income from the property. 
Technical Notes: } bsecti 


New paragraph 80.2(12)(a) provides that the taxpayer’s share o 
in respect of a property upon which the taxpayer has an overridi 
calculated without reference to the cost of exploration or produ 
tion of those Crown charges that is equal to the taxpayer’s prop 
production from the property. . 

New paragraph 80.2(12)() provides that the taxpayer’s h 
in respect of a property (excluding any Crown charges a 
the terms of an overriding royalty) is equal to the taxpa’ come 


from the property. oe a. 
The requirement that the taxpayer be entitled to a share of 
income, from the property to which the reimbursed Crown cha ; Inte 
to ensure that a reimbursement paid by a taxpayer will be d to be an amount 

described by paragraph 18(1)(m) only to the extent that the taxpayer is entitled to an 
appropriate share of the production, or the income, from the property. This, in turn, is _ 
intended to ensure that section 80.2 is not used to separate the Crown charges — 
ent) from the resource profits generated by a particular pro- 

the deduction that may be available in respect of 


perty for the purpose ¢ 


(13) Reductio 
lations — For tl me 
Tax Regulations, an original amount in respect of which a speci- 
fied amount is received is deemed, for the taxation year in which — 
the original amount was paid or became payable or receivable, not — 
to include an amount equal to the eligible portion: of the specified — 
amount. ol 


Technical Notes: New subsection 80.2(13) clarifies that, in computing the re- 
source profits under Part XI] of the Income Tax Regulations (the “Regulations’), the 
Crown charges that were paid or became payable by the rec ry that were re- 
ceivable in respect of the recipient, are reduced by the he 
fied amount. For example, if a recipient had an am 
12(1)(0) equal to $1,000 and $700 of this amount was 
not exceed the eligible portion of the specified amount) in cire 
_ Subsection 80.2(1), the recipient would be treated. for the pu 
recipient’s resource profits, as having a paragraph 12(1)(o) am 


Le 2 


Payment of Tax 


In circumstances where a taxpayer or recipient is required to pay any income tax that 
the taxpayer or recipient would not be so liable but for the amendments to section 
80.2. such taxes will be deemed to have been paid on the balance due date for the _ 
televant year if the balance due date was before September 17, 2004 and the tax is 
paid to the Receiver General for Canada before March 20058. 


Examples 


ipient and the taxpayer is a resident taxable Cana-— 
dian corporation and ach has a calendar taxation year. The recipient ac- 
quires a lease on Crown lands, which gives it the right to explore for and pro- 
_ duce oil and natural gas from a particular property. Under the terms of the 
__ lease, the recipient is subject to a provincial Crown royalty based on the produc- 
tion from the property. The recipient enters into a contract with the taxpayer 
under which it sells a royalty interest on the property to the taxpayer equal to 
50% of the production from the property free of all costs of development and 
ke operation. During each of 2003, 2004 and 2005, the production from the pro- 
__ perty is $2.4 million, the royalty payable to the taxpayer is $1.2 million and the 

Crown royalty on the production from the property is $600,000. 


Assume that each of tl 


1 ample 1 


_ Assume that the Crown royalty is described in paragraph 18(1)(m) and that, 
under the terms of the contract, the taxpayer agreed to reimburse the recipient 
for the portion of the Crown royalty relating to its share of production 
be ($300,000). During 2003, the taxpayer reimburses the recipient on a monthly 
basis at the same time that the Crown royalty became payable to the provincial 

government, Although the recipient receives the reimbursement, it claims a de- 
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duction in respect of the reimbursed Crown royalty equal to $30,000. In this 
case, new section 80.2 would apply as follows: 


Q Recipient (2003) 7 Taxpayer (2003) 

80.22) a8 : a Pe Rea 
20 00 
Penalty/interest = s,s‘ ol he 


n€ taxpayer had claimed a deduction that exceeded $30.0 
uction would be disallowed, ee 
fore March 2005, 
emed by subsection 80.2(2) to have paid an amount under 
)(m) equal to the specified amount ( the amount of the reimburse- 
), 905 vhich is denied as a deduction in computing the taxpayer's in- 
come by paragraph 18(1)(m). In addition, the deduction taken by the recipient in — 
respect of the reimbursed Crown royalty is reversed by subsection 80.2(6), Pur- 
suant to subsection 80.2(13), the recipient would not include in computing its 
: resource profits under Part X11 of the Regulations any portion of the Crown roy- 
alty that was reimbursed by the taxpayer. ordingly, for the purpose of com- 
Id be treated as having a Crown 


any tax resulting from the application of propose 


puting its resource profits, the 

_ royalty equal to $300,000. _ 
Exampe2  . 
graph 12(1)(o) and that, 
iburses the recipient on Janu- 


Assume that the Crown royalty is des. 
under the terms of the contract, the tao 
ary 1, 2004 for its share of the Crow that became receivable in 2003. 
__ Although the recipient is entitled to the reimbursement, it includes, under para- 
_ graph 12(1)(0), only $270,000 in its income in respect of the reimbursed Crown 
royalties (90% of $300,000). In this case, new section 80.2 would apply as fol- 
lows: Cl  ——r—“—i™—OSsSsS<~;Zéa — 


__ Recipient (2003) == Taxpayer (2004) 


Sie 
$30,000 oo 
: Nile 


: 00,000). Note that if the taxpayer had claimed a total deduction 
2eded $30,000, the “excess” deduction would be disallowed. __ 


_ ** Assuming that any tax resulting from the application of proposed section _ 
80.2 is paid before March 2005. 
As in Example 1, the recipient has a $30,000 income inclusion under new sub- 

section 80,2(6). The result is that the total amount included in the income of the 
recipient in 2003 under paragraph 12(1)(0) and subsection 80.2(6) in respect of 
the reimbursed Crown royalty is equal to 00,000. In addition, new subsections 
__80.2(2) and (3) ensure that the entire amount of the reimbursement is an amount 
__ described in paragraph 18(1)(m entage of the reimbursement 
that is not deductible by the taxp as if the reimbursement were — 
_ paid at the time the Crown r alty able (i.e., 2003 percentages 
apply). Pursuant to subsection 80.2(13 pient would not include in com- 
puting its resource profits under Part XII of the Regulations any portion of the 
-— Crown royalty that was reimbursed by the taxpayer. Accordingly, for the pur- 
_ pose of computing its resource profits, the recipient would be treated as having a 
Crown royalty equal to $300,000, eo 
Example 3 — ‘ 


__ Assume that, under the terms of the contract, the taxpayer reimburses the recipi- 
ent $400,000 on January 31, 2005 in respect of Crown royalties described in 
paragraph 12(1)(0), all of which became receivable by the province during 

_ 2004. In this situation, the reimbursement exceeds the eligible portion of the 
mount by $100,000. In computing its income. Jor 2004, the recipient 
),000 (75% of $400,000) in respéct of the reimbursed Crown roy- 
hat a deduction by the taxpayer for any portion of the reimburse- 


2 m i not be denied by either paragraph 18(1)(a) or (. b), new section 80.2 


_ would apply as follows: 


_ oS "Recipient (2004) Taxpayer (2008) 
— 820) Ae 5.000 

80.2(6) — $75,000" 

80.208) Fe 9180000" eS 

80.29). oe By hoi ce on 190000) 


_ Table notes: : — = ' 

* The deduction for the eligible portion of the specified amount.is based on the 
percentage that applies in the taxpayer's 2004 taxation year (25% of 
$300,000). — 4 

** Subsection 80.2(6) requires the recipient to include in its income, the amount 
by which the eligible portion of the specified amount ($300,000) exceeds the 
portion of the original amount that was included in the recipient’s income: 
($225,000 or 75% of $300,000). 


S. 80.2(13) 


_ #** Subsection 80. 2(8) requires the recipient to include i in income, is the taxa 
tion year in which the Crown royalty became receivable, an amou ual to” 
the difference between the specified amot 700) 000) and the ligibl le Or 

tion of the specified amount ($300,000). 


Application: ‘The july 18, 2005. draft legis 
amend s. 80.2 to read as above, applic 
2001. Where a person is liable to an 
taxation year that exceeds the amount to which the person would be liable if S. 8 
applied as it tread on December 31, 2001, the person is deemed. for the purpose of - 
determining any interest or penalty payable by that eS to have ee e exces: on 
ee person’s balance due date, if — : 


~~ @ the person’ S balance- due date for the 
2004; and Fe 


(b). the excess. was paid t to the R 


Notwithstanding subsecs. 152(4) to 6. of le a all assessments, “asienurations 
and redeterminations may be made as necessary to give effect to thi amendment. 


Definitions [s. 80.2): “amount” — 2 ( ‘ 
35(1); “carries on business in Canada” — 253; “e igible portion” — 80.20); “fe ‘ 
period” — 249(2)(b), 249.1; “mineral”, “mineral resource”, “oil or gas well” 
2481); “original _ amount’ — 80.2(1)(a); 
248(1); “province” ' _ Interpretation Act 35(1); 
tion” — 248(1); “relate ? — 251(2)-(6); “resident 1 i 
248(1); “specified amount” — 80. ae “taxation eee 
248(1); “taxpayers share” — 80 202). | _. 


Proposed nepeas —_ aes of 80. 2 


Application: The July 18, 2005 draft legislation (Part 2 — technical), s 19 , proposes 
to repeal the provision repealing s. 80. 2050. 2003,, oF 28 (Bill CAS, — vet 
November 7, 2003, 5. %), in force on Royal ‘Assent. / 


Technical Notes: Subsection 80.2 was repealed on section 90 of An Ac @ mend 
Income Tax Act (Natural Resources), SC, 2003, «28, effective for taxation years that 

begin after 2006 [2003 resource bill —ed.]. Section 9 of that Act is being repealed 

with the result that section 80.2 will continue in force. However, section 80.2 will ap-_ 
ply only to specified amounts paid in ‘Tespect of original amounts that are paid or be- 

come payable or ‘receivable i in taxation years or fiscal periods: of the recipient that begin 

before 2007. As a result, section 80.2 will only apply to a reimbursement if the recipi- 

ent is subject to restrictions on the deductibility of the reimbursed. Crown charge fie, 
the Crown charge is described in paragraph 18(1)(m)) or is required to include some 

portion of the Crown charge in income ies the CO ee is es in paw 

graph 12(1)(o)). - ) oo : 
The repeal of section 9 of the het to ie the hae Tax Aa Natural Ree) 
extends the possible application of section 80.2 to a reimbursement that is made i ima 

taxation year of the taxpayer that begins after 2006 (assuming | the reimbursed Crown 

charge was imposed in a taxation year or fiscal period of the recipient | that. begins | 
before 2007). This extension of section 80.2, along with the extension of paragraph 

18(1)(m) will accommodate, among other things, a reimbursement of a Crown charge 

by a member of a partnership, as described in new subsection 80.2(4), where such re- 

imbursement i is ae ina taxation ee of - member ae begins after PDs and 
before 2008. | . Le 


Related Provisions: 104(29) — Amounts deemed to be payable to beneficiaries. 
Definitions: “amount” — 248(1); 
lar amount” — 80.2(a); “person”, 
“specified payment’ — 80.2(a); 
Interpretation Bulletins: 
Canada. 


“carrying on business in Canada” — 253; “particu- 
“property” — 248(1); “resident in Canada’ — 250; 
“taxpayer — 248(1). 


IT-438R2: Crown charges —resource properties in 


80.3 [Income deferrals — livestock] — (1) Definitions — In 
this section, 
“breeding animals’? means 
(a) horses that are over 12 months of age and are kept for breed- 
ing in the commercial production of pregnant mares’ urine, and 


(b) deer, elk and other similar grazing ungulates, bovine cattle, 
bison, goats and sheep that are over 12 months of age and are 
kept for breeding; 


History: Para. (b) of the definition “breeding animals” in subsec. 80.3(1) amended by 
1994, c. 7, Sch. VIII (1993, c. 24), s. 31, to add “deer, elk and other similar grazing 
ungulates”, applicable to fiscal periods and taxation years ending after 1990. 


“breeding herd” of a taxpayer at any time means the number de- 
termined by the formula 

A-(B-C) 
where 


A is the total number of the taxpayer’s breeding animals held in 
the course of carrying on a farming business at that time, 
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B is the total number of the taxpayer’s breeding animals held in 
the business at that time that are female bovine cattle that have 
not given birth to calves, and 


is the lesser of the number determined as the value of B arid one- 
half the total number of the taxpayer’s breeding animals held in 
the business at that time that are female bovine cattle that have 
given birth to calves. 


(2) Income deferral from the destruction of livestock — 
Where a particular amount in respect of the forced destruction of 
livestock under statutory authority 1 in a taxation year of a taxpayer is 
included in computing the income of the taxpayer for the year from 
a farming business, there may be deducted in computing that in- 
come such amount as the taxpayer claims not exceeding the particu- 
lar amount. 

Related Provisions: 28(1)(g)— Deduction for farmer using cash method; 
80.3(3) — Inclusion of deferred amount; 80.3(6) — Where subsecs. (2) and (4) not to 
apply. 

Interpretation Bulletins: IT-425: Miscellaneous farm income. 


(3) Inclusion of deferred amount — The amount deducted 
under subsection (2) in computing the income of a taxpayer from a 
farming business for a taxation year shall be deemed to be income 
of the taxpayer from the business for the taxpayer’s immediately 
following taxation year. 

Related Provisions: 28(1)(d) — Amount under 80.3(3) to be added to income of 


farmer using cash method; 87(2)(tt) — Amalgamations — deferral of amounts re- 
ceived; 88(1)(e.2) — Winding-up — rules applicable. 


Interpretation Bulletins: IT-425: Miscellaneous farm income. 


(4) Income deferral for sales in prescribed drought re- 
gion — Where in a taxation year a taxpayer carries on a farming 
business in a region that is a prescribed drought region at any time 
in the year and the taxpayer’s breeding herd at the end of the year in 
respect of the business does not exceed 85% of the taxpayer’s 
breeding herd at the beginning of the year in respect of the business, 
there may be deducted in computing the taxpayer’s income from the 
business for the year such amount as the taxpayer claims, not ex- 
ceeding the amount, if any, determined by the formula 


(A-—B)xC 
where 
A is the amount by which 


(a) the total of all amounts included in computing the tax- 
payer’s income for the year from the business in respect of 
the sale of breeding animals in the year 


exceeds 


(b) the total of all amounts deducted under paragraph 
20(1)(n) in computing the taxpayer’s income from the busi- 
ness for the year in respect of an amount referred to in para- 
graph (a) of this description; 

B. is the total of all amounts deducted in computing the taxpayer’s 
income from the business for the year in respect of the acquisi- 
tion of breeding animals; and 

Coas 
(a) 30% where the taxpayer’s breeding herd at the end of the 
year in respect of the business exceeds 70% of the taxpayer’s 
breeding herd at the beginning of the year in respect of the 
business, and 


(b) 90% where the taxpayer’s breeding herd at the end of the 
year in respect of the business does not exceed 70% of the 
taxpayer’s breeding herd at the beginning of the year in re- 
spect of the business. 

Related Provisions: 28(1)(g)— Deduction for farmer using cash method; 


80.3(5) — Inclusion of deferred amount; 80.3(6) — Where subsecs. (2) and (4) not to 
apply; 257 — Formula cannot calculate to less than zero. 


Regulations: 7305, 7305.01 (prescribed drought regions for each year). 


(5) Inclusion of deferred amount — The amount deducted 
under subsection (4) in computing the income of a taxpayer for a 
particular taxation year from a farming business carried on in a pre- 
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Subdivision f — Rules Relating to Computation of Income 


scribed drought region may, to the extent that the taxpayer so elects, 
be included in computing the taxpayer’s income from the business 
for a taxation year ending after the particular taxation year, and 
shall, except to the extent that the amount has been included under 
this subsection in computing the taxpayer’s income from the busi- 
ness for a preceding taxation year after the particular year, be 
deemed to be income of the taxpayer from the business for the taxa- 
tion year of the taxpayer that is the earliest of 


(a) the first taxation year beginning after the end of the period or 
series of continuous periods, as the case may be, for which the 
region is a prescribed drought region, 


(b) the first taxation year, following the particular taxation year, 
at the end of which the taxpayer is 


(i) non-resident, and 


(i) not carrying on business through a fixed place of business 
in Canada, and 


(c) the taxation year in which the taxpayer dies. 


Related Provisions: 28(1)(d) — Inclusion in farming or fishing income when using 

cash method. 

History: Subsec. 80.3(5) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 59(1), 

applicable to fiscal periods and taxation years ending after 1987. Subsec. 80.3(5) for- 

merly read: 
(5) Inclusion of deferred amount — The amount deducted under subsection 
(4) in computing the income of a taxpayer for a taxation year from a farming 
business carried on in a prescribed drought region shall be deemed to be income 
of the taxpayer from the business for the taxpayer’s first taxation year commenc- 
ing after the end of the period or series of continuous periods, as the case may 
be, for which the region was a prescribed drought region or, where the taxpayer 
has died before the beginning of that first taxation year, for the taxation year in 
which the taxpayer died, except to the extent that the amount has been included 
in computing the taxpayer’s income from the business for a preceding taxation 
year. 


Regulations: 7305, 7305.01 (prescribed drought regions for each year). 


(6) Where subsecs. (2) and (4) do not apply — Subsections 
(2) and (4) do not apply to a taxpayer in respect of a farming busi- 
ness for a taxation year 


(a) in which the taxpayer died; or 


(b) where at the end of the year the taxpayer is non-resident and 
not carrying on the business through a fixed place of business in 
Canada. 
History: Para. 80.3(6)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 59(2), 
applicable to fiscal periods and taxation years ending after 1987. Para. 80.3(6)(b) for- 
merly read: 


(b) where the taxpayer is not resident in Canada at the end of the year and at any 
time in the year did not carry on the business in Canada. 
Definitions [s. 80.3]: “amount” — 248(1): “breeding animals”, “breeding herd’ — 
80.3(1); “business” — 248(1); “Canada” — 255: “farming”, “taxpayer” — 248(1): 
“taxation year” — 11(2), 249: “year” — 11(2). 


80.4 (1) Loans [to employees — deemed interest] — Where 
a person or partnership receives a loan or otherwise incurs a debt 
because of or as a consequence of a previous, the current or an in- 
tended office or employment of an individual, or because of the ser- 
vices performed or to be performed by a corporation carrying on a 
personal services business, the individual or corporation, as the case 
may be, shall be deemed to have received a benefit in a taxation 


_ year equal to the amount, if any, by which the total of 


(a) all interest on all such loans and debts computed at the pre- 
scribed rate on each such loan and debt for the period in the year 
during which it was outstanding, and 


(b) the total of all amounts each of which is an amount of inter- 
est that was paid or payable in respect of the year on such a loan 
or debt by 


(i) a person or partnership (in this paragraph referred to as 
the “employer”) that employed or intended to employ the 
individual, 


(ii) a person (other than the debtor) related to the employer, 
or 


423 


S. 80.4(2) 


(iii) a person or partnership to or for whom or which the ser- 
vices were or were to be provided or performed by the corpo- 
ration or a person (other than the debtor) that does not deal at 
arm’s length with that person or any member of such 
partnership, 


exceeds the total of 


(c) the amount of interest for the year paid on all such loans and 
debts not later than 30 days after the end of the year, and 


(d) any portion of the total determined in respect of the year 
under paragraph (b) that is reimbursed in the year or within 30 
days after the end of the year by the debtor to the person or en- 
tity who made the payment referred to in that paragraph. 
Related Provisions: 6(9) — Inclusion as income from employment; 6(23) — Em-_ 
ployer-provided mortgage subsidy is taxable: 12(1)(w) — Benefit from carrying on 
personal services business; 15(2) — Shareholder debt: 20(1)(c)(v) — Deductibility of 
interest; 79(3)F(b)(v)(B)(I) — Where property surrendered to creditor; 80(1)*forgiven 
amount”B(h) — Debt forgiveness rules do not apply; 80.4(1.1) — Interpretation; 
80.4(3) — Loans — exceptions; 80.4(4) — Interest on loans for home purchase or relo- 
cation; 80.5 — Interest deemed paid; 110(1)G) — Deduction — home relocation loan; 
248(1)“home relocation loan’(c) — Definition based on application of 80.4(1). 
History: That portion of subsec. 80.4(1) preceding para. (a) amended by 1994, c. 7, 
Sch. VIII (1993, c. 24), s. 32, applicable to taxation years commencing after 1991. That 
portion formerly read: 
(1) Loans — Where a person or partnership received a loan or otherwise in- 
curred a debt by virtue of the office or employment or intended office or employ- 
ment of an individual, or by virtue of the services performed or to be performed 
by a corporation carrying on a personal services business, the individual or cor- 
poration, as the case may be, shall be deemed to have received a benefit in a 
taxation year equal to the amount, if any, by which the total of 
Selected Cases [subsec. 80.4(1)]: Vine Estate v. Canada, [1990] 1 C.T.C. 18 
(FCTD) (Amount applied by 50% shareholder from one company to cover losses of 
another fully owned company was benefit); Cooper v. MNR, [1989] 1 C.T.C. 66 
(FCTD) (Provision applies only to corporate officers and shareholders, not to loan from 
estate to executor), 


Regulations: 4301(c) (prescribed rate of interest for 80.4(1)(a)); but see also ITA 
80.4(7)“prescribed rate”. 


Interpretation Bulletins: IT-171R2: Non-resident individuals — computation of 
taxable income earned in Canada and non-refundable tax credits (archived); IT-421R2: 
Benefits to individuals, corporations and shareholders from loans or debt. 


I.T. Technical News: 6 (payment of mortgage interest subsidy by employer). 


(1.1) Interpretation — A loan or debt is deemed to have been re- 
ceived or incurred because of an individual’s office or employment, 
or because of services performed by a corporation that carries on a 
personal services business, as the case may be, if it is reasonable to 
conclude that, but for an individual’s previous, current or intended 
office or employment, or the services performed or to be performed 
by the corporation, 


(a) the terms of the loan or debt would have been different; or 


(b) the loan would not have been received or the debt would not 

have been incurred. 
Related Provisions: 6(23) — Employer-provided mortgage subsidy is taxable; 
248(1)“home relocation loan’”(c) — Definition based on application of 80.4(1). 
History: Subsec. 80.4(1.1) added by 1999, c. 22, s. 22, applicable to loans received 
and debts incurred after February 23, 1998 except that, in its application to a loan re- 
ceived or a debt incurred after February 23, 1998 in respect of an eligible relocation of 
an individual in connection with which the individual begins employment at the new 


work location before October 1998, subsec. (1.1) does not apply to taxation years that 
end before 2001. 


(2) Idem [loan to shareholders — deemed interest] — 
Where a person (other than a corporation resident in Canada) or a 
partnership (other than a partnership each member of which is a 
corporation resident in Canada) was 


(a) a shareholder of a corporation, 
(b) connected with a shareholder of a corporation, or 


(c) a member of a partnership, or a beneficiary of a trust, that 
was a shareholder of a corporation, 


and by virtue of such shareholding that person or partnership re- 
ceived a loan from, or otherwise incurred a debt to, that corporation, 
any other corporation related thereto or a partnership of which that 
corporation or any corporation related thereto was a member, the 
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person or partnership shall be deemed to have received a benefit in 
a taxation year equal to the amount, if any, by which 


(d) all interest on all such loans and debts computed at the pre- 
scribed rate on each such loan and debt for the period in the year 
during which it was outstanding 


exceeds 


(e) the amount of interest for the year paid on all such loans and 
debts not later than 30 days after the later of the end of the year 
and December 31, 1982. 
Related Provisions: 15(2)— Income inclusion for amount of loan, 15(9) — 
Deemed benefit to shareholder; 20(1)(c)(vi) — Deductibility of — interest; 
79(3)F(b)(v)(B)(1) = Where property surrendered to creditor; 80(1) “forgiven 
amount”B(h) — Debt forgiveness rules do not apply; 80.4(3) — Exceptions; 80.4(8) — 
Meaning of “connected”; 80.5 — Deemed interest; 95(1)‘‘foreign accrual property in- 
come”A(d) — Definitions — “foreign accrual property income”. 
Regulations: 4301(c) (prescribed rate of interest for 80.4(2)(d)); but see also ITA 
80.4(7)“prescribed rate”. 


Interpretation Bulletins: [T-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt. 


(3) Where subsecs. (1) and (2) do not apply — Subsections 
(1) and (2) do not apply in respect of any loan or debt, or any part 
thereof, 


(a) on which the rate of interest was equal to or greater than the 
rate that would, having regard to all the circumstances (includ- 
ing the terms and conditions of the loan or debt), have been 
agreed on, at the time the loan was received or the debt was 
incurred, between parties dealing with each other at arm’s length 
if 

(i) none of the parties received the loan or incurred the debt 

by virtue of an office or employment or by virtue of the 

shareholding of a person or partnership, and 


(ii) the ordinary business of the creditor included the lending 
of money, 


except where an amount is paid or payable in any taxation year 
to the creditor in respect of interest on the loan or debt by a party 
other than the debtor; or 


(b) that was included in computing the income of a person or 
partnership under this Part. 
Selected Cases [subsec. 80.4(3)]: Quigley v. Canada, [1996] | C.T.C. 2378 


(TCC) (“Was included” is question of fact and not same as, “ought to have been 
included”). 


(4) Interest on loans for home purchase or relocation — 
For the purpose of computing the benefit under subsection (1) in a 
taxation year in respect of a home purchase loan or a home reloca- 
tion loan and for the purpose of paragraph 110(1)(), the amount of 
interest determined under paragraph (1)(a) shall not exceed the 
amount of interest that would have been determined thereunder if it 
had been computed at the prescribed rate in effect at the time the 
loan was received or the debt was incurred, as the case may be. 
Related Provisions: 80(14)(d) — Residual balance; 80.4(6) — Interest rate cap reset 
every 5 years; 110(1.4) — Replacement of home relocation loan. 

Regulations: 4301(c) (prescribed rate of interest); but see also ITA 80.4(7)"pre- 
scribed rate”. 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt. 


(5) Idem — Where an individual has, before November 13,1981, 
(a) received a housing loan, or 
(b) made arrangements in writing in respect of a home purchase 
loan that would, if the loan were made before 1982, have been a 
housing loan, 
for the purpose of computing the amount of interest referred to in 
paragraph (1)(a) on the loan, the amount of the loan may be reduced 
(c) for the 1982 taxation year, by the amount, if any, by which 
$40,000 exceeds the total of 
(i) all amounts claimed as a reduction under this subsection 
for the year by the individual’s spouse or common-law part- 
ner with whom the individual resided in the year, and 


Income Tax Act, Part I, Division B 


(ii) all amounts claimed as a reduction under this subsection 
for the year by the individual on all other loans, and 


(d) for the 1983 taxation year, by the amount, if any, by which 
$20,000 exceeds the total of 


(i) all amounts claimed as a reduction under this subsection 
for the year by the individual’s spouse or common-law part- 
ner with whom the individual resided in the year, and 


(ii) all amounts claimed as a reduction under this subsection 
for the year by the individual on all other loans. 
History: Subsec. 80.4(5) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


(6) Deemed new home purchase loans — For the purposes of 
this section, other than paragraph (3)(a) and subsection (5), where a 
home purchase loan or a home relocation loan of an individual has a 
term for repayment exceeding five years, the balance outstanding 
on the loan on the date that is five years from the day the loan was 
received or was last deemed by this subsection to have been re- 
ceived shall be deemed to be a new home purchase loan received by 
the individual on that date. 

Related Provisions: 110(1)(j) — Home relocation loan; 110(1.4) — Replacement of 
home relocation loan. 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt. 


(7) Definitions — In this section, 


“home purchase loan” means that portion of any loan received or 
debt otherwise incurred by an individual in the circumstances de- 
scribed in subsection (1) that is used to acquire, or to repay a loan 
or debt that was received or incurred to acquire, a dwelling, or a - 
share of the capital stock of a cooperative housing corporation ac- 
quired for the sole purpose of acquiring the right to inhabit a dwell- 
ing owned by the corporation, where the dwelling is for the habita- 
tion of 


(a) the individual by virtue of whose office or employment the 
loan is received or the debt is incurred, 


(b) a specified shareholder of the corporation by virtue of whose 
services the loan is received or the debt is incurred, or 


(c) a person related to a person described in paragraph (a) or (b), 


or that is used to repay a home purchase loan; 


History: That portion of “home purchase loan” preceding para. (a) in subsec. 80.4(7) 
substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 60, applicable to 1985 et seq. That 
portion formerly read: 
“home purchase loan” means that portion of any loan received or debt otherwise 
incurred by an individual in the circumstances described in subsection (1) that is 
used to acquire, or to repay a loan or debt that had been received or incurred to 
acquire, a dwelling for the habitation of 


Interpretation Bulletins: [T-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt. 


“prescribed rate” of interest means 
(a) 6% per annum before 1978, 
(b) 8% per annum for 1978, and 


(c) for any year, or part thereof, after 1978, such rate of interest 
as is prescribed therefor except that, for the purpose of comput- 
ing the benefit under subsection (1) in a taxation year ona home 
purchase loan received after November 12, 1981 and before 
1982, the prescribed rate of interest at the time the loan was re- 
ceived shall be deemed to be 16% per annum. 


Regulations: 4301(c) (prescribed rate of interest for para. (c)). 


(8) Persons connected with a shareholder — For the pur- 
poses of subsection (2), a person is connected with a shareholder of 
a corporation if that person does not deal at arm’s length with the 
shareholder and if that person is a person other than 


(a) a foreign affiliate of the corporation; or 


(b) a foreign affiliate of a person resident in Canada with which 
the corporation does not deal at arm’s length. 
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Selected Cases [s. 80.4]: Marchand y. R., [ 1997] 2 C.T.C. 312 (FCA) (Blending of 
market and other interest rates not permitted). 

Definitions [s. 80.4]: “amount’— 248(1): “arm’s length” —251(1); “because 
of’ — 80.4(1.1); “Canada” —-255; “carrying on business” — 253; “common-law part- 
ner” — 248(1); “connected” — 80.4(8); “corporation” — 248(1), Interpretation Act 
35(1); “employee” — 248(1); “employer” — 80.4(1)(b)(i); “employment” — 248(1): 
“foreign affiliate” — 95(1), 248(1); “home purchase loan’ — 80.4(7); “home reloca- 
tion loan”, “individual”, “office”, “officer”, “person” — 248(1); “personal services 
business” — 125(7), 248(1); “prescribed” — 80.4(7), 248(1): “prescribed rate” — Reg. 
4301; “related” — 251(2): “resident in Canada” — 94(3)(a)(viii), 250; “share’’, “share- 
holder”, “specified shareholder” — 248(1): “taxation year” — 249; “writing” — Inter- 
pretation Act 35(1). 


80.5 Deemed interest — Where a benefit is deemed by section 
80.4 to have been received in a taxation year by 


(a) an individual or corporation under subsection 80.4(1), or 
(b) a person or partnership under subsection 80.4(2), 
the amount of the benefit shall, for the purposes of subparagraph 
8(1)()(i) and paragraph 20(1)(c), be deemed to be interest paid in, 
and payable in respect of, the year by the debtor pursuant to a legal 
obligation to pay interest on borrowed money. 
Definitions [s. 80.5]: “amount” — 248(1): “corporation” — 248(1), Interpretation 
Act 35(1); “individual”, “person” — 248(1): “taxation year” — 249. 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt. 


Subdivision g — Amounts Not Included in 
Computing Income 


81. (1) Amounts not included in income — There shall not be 
included in computing the income of a taxpayer for a taxation year, 


(a) statutory exemptions [including Indians] — an 
amount that is declared to be exempt from income tax by any 
other enactment of Parliament, other than an amount received or 
receivable by an individual that is exempt by virtue of a provi- 
sion contained in a tax convention or agreement with another 
country that has the force of law in Canada: 


Proposed Amendment — Aboriginal income 
taxation 


- Federal budget, Notice of Ways and Means Motion, May 2, 2006: Aboriginal 


Tax Policy Measures 
Taxation is an integral part of good governance as it promotes greater accountability 


_ and self-sufficiency. Therefore, the federal government supports initiatives encourag- 


ing the exercise of taxation powers by Aboriginal governments. 


To date, the federal government has entered into 20 sales tax arrangements whereby 
Indian Act bands and Aboriginal self-governments levy a sales tax within their reserves 
or their settlement lands. In addition, 11 arrangements respecting personal income taxes 
are in effect with Aboriginal self-governments under which they impose a personal 
income tax on all residents within their settlement lands. The federal government con- 


firms its willingness to discuss and put into effect direct taxation arrangements with 


interested Aboriginal governments. 


Related Provisions: 110(1)(f)(i) — Deduction for amount exempted by treaty; 
120(2.2) — Credit for persons subject to First Nations Tax: 126(3)(c) — Employees of 
international organizations: 150(1)(a)(ii) — Non-resident claiming treaty exemption 
must file tax return; 212(1)(h)(iii) — Exemption from non-resident withholding tax. 


‘Selected Cases [para. 81(1)(a)]: Jeddore y. R.. [2002] 1 C.T.C. 2336 (TCC) 


(Taxpayer unable to establish legal existence of reserve): Perley v. R., [1999] 3 C.T.C. 
180 (FCA) (Remission orders applicable only after tax liability has been determined): 
Poker y. Canada, [1995] 1 C.T.C. 84 (FCTD) (Factors considered with respect to taxa- 
bility of income eamed by taxpayer identified in Indian Act); Williams v. Canada. 
{1990} 2 C.T.C124 (FCA); rev'd [1992] 1 C.T.C. 225 (SCC) (Unemployment insur- 
ance benefits received by Indian after work on reserve completed not taxable). 


Remission Orders: Indian Settlements Remission Order. P.C. 2000-1112 (certain 


Settlements treated as reserves); Indian Income Tax Remission Order (Yukon Territory 


Lands), P.C. 1995-197 (certain lands in Yukon treated as reserves): Indian Income Tax 
Remission Order, P.C. 1993-523, P.C. 1993-1649 (remission of tax on income from an 
employer that resides on a reserve); Indians and Bands on Certain Indian Settlements 
Remission Orders, P.C. 1992-1052 (certain settlements treated as Teserves); /ndians 
and Bands on Certain Indian Settlements Remission. Orders (1997), P.C. 1997-1529 
(Certain settlements treated as reserves): McIntyre Lands Income Tax Remission Order, 
P.C. 2005-2230 (lands in the Hillcrest McIntyre subdivision of Whitehorse treated as a 


veserve); Saskatchewan Indian Federal College Remission Order, 2003, P.C. 2003-910 
college campus treated as a reserve). 


S. 81(1)(e) 


Interpretation Bulletins: IT-62: Indians (withdrawn — under revision]; IT-397R: 
Amounts excluded from income — Statutory exemptions and certain service or RCMP 
pensions, allowances and compensation; IT-495R3: Child care expenses. 


I.T. Fechnical News: 2 (tax exemption for Indians); 5 (statutory exemptions — 
Indian Act); 7 (Indians: interest income — situs of savings accounts); 9 (taxation of 
Indians’ investment income). 


Forms: TD1-IN: Determination of exemption of an Indian’s employment income. 


(b) War Savings Certificate — an amount received under a 
War Savings Certificate issued by His Majesty in right of Can- 
ada or under a similar savings certificate issued by His Majesty 
in right of Newfoundland before April 1, 1949; 


Related Provisions: 212(1)(h)(iii) — Exemption from non-resident withholding tax. 


(c) ship or aircraft of non-residents — the income for the 
year of a non-resident person earned in Canada from the opera- 
tion of a ship or aircraft in international traffic, if the country 
where that person resided grants substantially similar relief for 
the year to a person resident in Canada: 
Related Provisions: 248(1)“taxable Canadian property’(b)(ii) — Exclusion of ship 
or aircraft from taxable Canadian property; 250(6) — Residence of international ship- 


ping corporation; Canada-U.S. Tax Treaty:Art. VIII — Operation of ships or aircraft in 
international traffic. 

Selected Cases [para. 81(1)(c)]: Crown Forest Industries Ltd. y. Canada, [1992] 2 
C.T.C. 1 (FCTD); aff'd (Nov. 8, 1993), Doc. A-1103-92, A-1 104-92, A-1105-92 
(FCA) (Corporation liable to, but exempt from, US tax was resident in US under treaty 
by virtue of place of management and business): Furness. Withy & Co. Ltd. v. MNR, 
[1968] C.T.C. 35 (SCC) (income from services rendered in Canada to unrelated compa- 
nies not exempt; income from services by company’s Canadian branches rendered to 
ships in company’s service exempt). 


Interpretation Bulletins: IT-494: Hire of ships and aircraft from non-residents. 


(d) service pension, allowance or compensation — a 
pension payment, an allowance or compensation that is received 
under or is subject to the Pension Act, the Civilian War-related 
Benefits Act or the War Veterans Allowance Act, an amount te- 
ceived under the Gallantry Awards Order or compensation re- 
ceived under the regulations made under section 9 of the Aero- 
nautics Act; 

Related Provisions: 81(1)(d.1) — Exemption for certain Canadian Forces members 

| and veterans benefits; 212(1)(h)(iii) — Exemption from non-resident withholding tax. 


History: Para. 81(1)(d) amended by 1999, c. 10, s. 44, to substitute “Civilian War- 
related Benefits Act’ for “Merchant Navy Veteran and Civilian War-related Benefits 
Act”, proclaimed into force on May 1, 1999. 


Para. 81(1)(d) amended by 1994, c. 7, Sch. IV (1992. c. 24), s. 15. to substitute 
“Merchant Navy Veteran and Civilian War-related Benefits Act” for “Civilian War 
Pension and Allowances Act’, effective July 1, 1992. 


Para. 81(1)(d) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 61(1). to add “an 
amount received under the Gallantry Awards Order’. applicable to 1986 et seq. 


Interpretation Bulletins: IT-397R: Amounts excluded from income — statutory ex- 

emptions and certain service or RCMP pensions, allowances and compensation. 

| (d.1) Canadian Forces members and_ veterans 
amounts — the total of all amounts received by the taxpayer in 
the year on account of a Canadian Forces income support benefit 
payable to the taxpayer under Part 2 of the Canadian Forces 
Members and Veterans Re-establishment and Compensation Act 
or on account of a disability award, death benefit, clothing al- 
lowance or detention benefit payable to the taxpayer under Part 
3 of that Act; 

Related Provisions: 6(1)(f.1)— Income inclusion for certain payments - under 

CFMVRCA; 81(1)(d) — Exemption for other service pensions. 

History: Para. 81(1)(d.1) added by 2005, c. 21, s. 102. proclaimed in force April 1, 

2006. 
(e) war pensions — a pension payment received on account 
of disability or death arising out of a war from a country that 
was an ally of Canada at the time of the war, if that country 
grants substantially similar relief for the year to a person receiv- 
ing a pension referred to in paragraph (d); 

Related Provisions: 212(1)(h)(iii) — Exemption from non-resident withholding tax. 

History: Para. 81(1)(e) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 61(2), 

applicable to 1988 er seg. Para. (e) formerly read: 


(e) Service pension from another country — a pension payment received on 
} account of disability or death arising out of war service from a country that was 
an ally of Her majesty or His Majesty at the time of the war service, if that 
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country grants substantially similar relief for the year to a person receiving a 
pension referred to in paragraph (d); 


Interpretation Bulletins: IT-397R: Amounts excluded from income — statutory ex- 
emptions and certain service or RCMP pensions, allowances and compensation. 


(f) Halifax disaster pensions, grants or allowances — a 
pension payment, a grant or an allowance in respect of death or 
injury sustained in the explosion at Halifax in 1917 and received 
from the Halifax Relief Commission the incorporation of which 
was confirmed by An Act respecting the Halifax Relief Commis- 
sion, chapter 24 of the Statutes of Canada, 1918, or received 
pursuant to the Halifax Relief Commission Pension Continuation 
Act, chapter 88 of the Statutes of Canada, 1974-75-76; 


Related Provisions: 212(1)(h)(iii) — Exemption from non-resident withholding tax. 


History: Para. 81(1)(f) amended by 1995, c. 18, s. 88, in force September 15, 1995. 

Para. (f) formerly read: 
(f) a pension payment, a grant or an allowance in respect of death or injury sus- 
tained in the explosion at Halifax in 1917 received from the Halifax Relief Com- 
mission the incorporation of which was confirmed by An Act respecting the Hal- 
ifax Relief Commission, chapter 24 of the Statutes of Canada, 1918, or from the 
Canadian Pension Commission pursuant to the Halifax Relief Commission Pen- 
sion Continuation Act, chapter 88 of the Statutes of Canada, 1974-75-76; 


(g) compensation by Federal Republic of Germany — a 
payment made by the Federal Republic of Germany or by a pub- 
lic body performing a function of government within that coun- 
try as compensation to a victim of National Socialist persecu- 
tion, where no tax is payable in respect of that payment under a 
law of the Federal Republic of Germany that imposes an income 
tax; 


(g.1) income from personal injury award property — the 
income for the year from any property acquired by or on behalf 
of a person as an award of, or pursuant to an action for, damages 
in respect of physical or mental injury to that person, or from 
any property substituted therefor and any taxable capital gain for 
the year from the disposition of any such property, 


(i) where the income was income from the property, if the 
income was earned in respect of a period before the end of 
the taxation year in which the person attained the age of 21 
years, and 


(ii) in any other case, if the person was less than 21 years of 
age during any part of the year; 
Related Provisions: 81(1)(g.2)— Income from income exempt under paragraph 


(g.1); 81(5) — Election to increase ACB of capital property at age 21; 212(1)(h) (ii) — 
Exemption from non-resident holding tax; 248(5) — Substituted property. 


Interpretation Bulletins: IT-365R2: Damages, settlements and similar receipts. 


(g.2) income from income exempt under para. (g.1) — 
any income for the year from any income that is by virtue of this 
paragraph or paragraph (g.1) not required to be included in com- 
puting the taxpayer’s income (other than any income attributable 
to any period after the end of the taxation year in which the per- 
son on whose behalf the income was earned attained the age of 
21 years); 


Related Provisions: 212(1)(h)(iii) — Exemption from non-resident withholding tax. 


Interpretation Bulletins: IT-365R2: Damages, settlements and similar receipts. 


(g.3) hepatitis C trust — the amount that, but for this para- 
graph, would be the income of the taxpayer for the year where 


(i) the taxpayer is the trust established under the 1986-1990 
Hepatitis C Settlement Agreement entered into by Her Maj- 
esty in right of Canada and Her Majesty in right of each of 
the provinces, and 


(ii) the only contributions made to the trust before the end of 
the year are those provided for under the Agreement; 
History: Para. 81(1)(g.3) added by 2000, c. 19, s. 12, applicable to 1999 et seq. 
(g.4) relief for increased heating expenses — an amount 


received pursuant to the Order Authorizing Ex Gratia Payments 
for Increased Heating Expenses; 


Dear Colleague: 


Income Tax Act, Part I, Division B 


History: Para. 81(1)(g.4) added by 2001, c. 17, subsec. 60(1), applicable to amounts 
received after 2000. 


(g.5) energy cost relief — an amount received pursuant to 
Part 1 of the Energy Costs Assistance Measures Act; 


Related Provisions: 241(4)(d)(vii.2) — Disclosure of taxpayer information to per- 
mit payment of benefit. 


History: Para. 81(1)(g.5) added by 2005, c. 49, s. 5, in force on November 25, 2005. 


(h) social assistance [and foster care] — where the tax- 
payer is an individual (other than a trust), a social assistance 
payment (other than a prescribed payment) ordinarily made on 
the basis of a means, needs or income test under a program pro- 
vided for by an Act of Parliament or a law of a province, to the 
extent that it is received directly or indirectly by the taxpayer for 
the benefit of another individual (other than the taxpayer’s 
spouse or common-law partner or a person who is related to the 
taxpayer or to the taxpayer’s spouse or common-law partner), if 


(i) no family allowance under the Family Allowances Act or 
any similar allowance under a law of a province that provides 
for payment of an allowance similar to the family allowance 
provided under that Act is payable in respect of the other in- 
dividual for the period in respect of which the social assis- 
tance payment is made, and 


(ii) the other individual resides in the taxpayer’s principal 
place of residence, or the taxpayer’s principal place of resi- 
dence is maintained for use as the residence of that other in- 
dividual, throughout the period referred to in subparagraph 


(); 


a Possible Future Amendment — 81(1 )(h) 
Letter from Dept. of Finance, January 31, 2002: _ 


: “. 


C7) 


] am writing in response to the April 11, 200 i letter that you forwarded to me from . 
I have already responded directly to [xxx] in writing, with copies to the Honourable 
Martin Cauchon, and Mr. Greg Thompson, M.P. A copy of this response is attached, 
as well as a response from the Canada Customs and Revenue Agency.  . 
More recently, foster families in New Brunswick have asked for a legislative change _ 
to exempt relief and respite care payments from taxation. I have asked my officials to ; 
cpamine this issues . 


Thank you for keeping me apprised of this matter. 
Sew a, . 
The Honourable Paul Martin, P.C., M.P. 
Minister of Finance - | 


Z 


Related Provisions: 18(1)(c) — Foster parents cannot deduct expenses laid out to 
earn exempt income; 56(1)(u), 110(1)(f) — Income inclusion and deduction — social 
assistance payments; 212(1)(h)(iii) — Exemption from non-resident holding tax. 


History: Para. 81(1)(h) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 er seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 

That portion of para. 81(1)(h) preceding subpara. (i) amended by 1994, c. 7, Sch. Vill 
(1993, c. 24), s. 33, to substitute “the taxpayer’s spouse or a person who is related to 
the taxpayer or to the taxpayer’s spouse” for “a person who is cohabiting in a conjugal 
relationship with the taxpayer or who is related to the taxpayer or to such a person”, 
applicable after 1992. 

Para. 81(1)(h) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 61(3), applicable to 
1982 et seg. and, notwithstanding subsecs. 152(4) to (5), if before 1992 [1994, c. 7, 
Sch. VIII (1993, c. 24), s. 159 provides that such a request made before December 11, 
1993 shall be deemed to have been made before 1992] a taxpayer requested the Min- 
ister of National Revenue to do so, such assessments of tax, amounts deemed to be paid 
on account of tax, interest and penalties payable or deemed to be paid by the taxpayer 
for any such year shall be made as are necessary to give effect to the para. in respect of 
the taxpayer. 


Regulations: No prescribed payments to date. 

1.7. Technical News: 17 (application of para. 81(1)(h) to employment income); 31R2 

(application of para. 81(1)(h)). 
(i) RCMP pension or compensation — a pension payment | 
or compensation received under section 5, 31 or 45 of the Royal 
Canadian Mounted Police Pension Continuation Act, chapter R- 
10 of the Revised Statutes of Canada, 1970, or section 32 or 33 
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Subdivision g — Amounts Not Included 


of the Royal Canadian Mounted Police Superannuation Act, in 
respect of an injury, disability or death: 


Related Provisions: 212(1)(h)(iii) — Exemption from non-resident withholding tax. 


Interpretation Bulletins: IT-397R: Amounts excluded from income — statutory ex- 
emptions and certain service or RCMP pensions, allowances and compensation. 


() [Repealed under former Act] 


(k) employees profit sharing plan — a payment or part of a 
payment from an employees profit sharing plan that section 144 
provides is not to be included; 


Related Provisions: 212(1)(h)(iii) — Exemption from non-resident withholding tax. 


(1) prospecting — an amount in respect of the receipt of a 
share that section 35 provides is not to be included; 


Related Provisions: 212(1)(h)(iii) — Exemption from non-resident withholding tax. 


Selected Cases [para. 81(1)(1)]: Cooper v. MNR, [1977] C.T.C. 107 (FCA) (Pro- 

ceeds from disposition of shares received for claims acquired pursuant to agreement 

with prospector exempt). 
(m) interest on certain obligations — interest that accrued 
to, became receivable or was received by, a corporation resident 
in Canada (in this paragraph referred to as the “parent corpora- 
tion”) on a bond, debenture, bill, note, mortgage or similar obli- 
gation received by it as consideration for the disposition by it, 
before June 18, 1971, of 


(i) a business carried on by it in a country other than Canada, 
or 


(ii) all of the shares of a corporation that carried on a busi- 

ness in a country other than Canada, and such of the debts 

and other obligations of that corporation as were, immedi- 

ately before the disposition, owing to the parent corporation, 
if 

(iii) the business was of a public utility or public service 

nature, 


(iv) the business or the property described in subparagraph 
(ii), as the case may be, was disposed of to a person or per- 
sons resident in that country, and 

(v) the obligation received by the parent corporation was is- 
sued by or guaranteed by the government of that country or 
any agent thereof; 


Related Provisions: 40(2)(d) — Reduction in capital loss on bond to reflect exempt 
income; 87(2)(jj) — Amalgamations — continuation of predecessor corporations; 
212(1)(h)(Gii) — Exemption from non-resident withholding tax. 
(n) Governor General — income from the office of Governor 
General of Canada; 


(0), (p) [Repealed] 


History: Paras. 81(1)(0) and (p) repealed by 1998, c. 19, subsec. 14(1), applicable to 
1998 et seq. The paras. formerly read: 


(0) RESP refunds —a refund of payments (within the meaning assigned by 
subsection 146.1(1)); 


(p) educational assistance payments — an educational assistance payment 
(within the meaning assigned by subsection 146.1(1)) received by a beneficiary 
under an education savings plan (within the meaning assigned by subsection 
146.1(1)) that is not registered or the registration of which has been revoked 
pursuant to section 146.1; 


(q) provincial indemnities — an amount paid to an indivi- 
dual as an indemnity under a prescribed provision of the law of a 
province; or 


Regulations: 6501 (prescribed provisions — criminal injuries compensation and mo- 
tor vehicle accident claims). 


(r) foreign retirement arrangements — an amount that is 
credited or added to a deposit or account governed by a foreign 
retirement arrangement as interest or other income in respect of 
the deposit or account, where the amount would, but for this par- 
agraph, be included in the taxpayer’s income solely because of 
that crediting or adding. 

Related Provisions: 56(1)(a)(i)(C.1), 56(12) — Inclusion in income of payment 

rom foreign retirement arrangement; 146(20)— Where amount credited or added 

leemed not received. 


S. 81(3) 


History: Para. 81(1)(r) added by 1994, c. 7, Sch. II (1991, c. 49), subsec, 61(4), appli- 
cable to 1990 et seq. 


(s) [Repealed under former Act] 
Proposed Addition — 81(1) — Recontribution of 
income from employees’ leave of absence plan 
Letter from Dept. of Finance, June 30,2000: = at ti(i‘isé~S™ 


etter of January 5, 2000 concerning the taxation of amounts paid 


Thank 
toa leave of absence plan. I wish also to acknowledge your subse- 
quen i 


quent te ons with Mr. Simon Thompson of this Division. I apologize 
for the « Oyu — 
In your letter you describe a plan to fund “salary” of a plan participant on leave from 
employment. We understand that the Canada Customs and Revenue Agency has pro- 

vided an advance ruling to the effect the plan will be a prescribed plan under paragraph - 
6801(a) of the Income Tax Regulations (and not a salary deferral arrangement or em- 
ployee benefit plan). Amounts withheld and contributed to the plan from a participant’s 
salary in a particular year will not be taxable in that year, but rather when received 
upon payment from the plan. We also understand that under the plan the investment 
income earned in each year on a participant’s contributions to the plan will be allocated 
and paid out to the participant (and included rticipant’s income for that year). 
The participant is required under the plan, ontribute the allocated income 
amount back to the plan (“re-contributio 

You are seeking a technical amendment 
amount of re-contributions by a participan from the participant’s income 
when paid out of the plan during the leave pe agree that it would be appropri- 
ate that the return of re-contributions not be included in computing income. We will 
recommend that an amendment to this effect apply to the 2000 and subsequent taxation 
years. — | 


tax provisions so that the 


Thank you for your [sic] writing. 
Yours sincerely, 
: ax Legislation Division, Tax Policy Branch 


Selected Cases [subsec. 81(1)]:; ACTRA Fraternal Benefit Society v. R., [1997] 3 
C.T.C. 61 (FCA) (Allocation of assets to particular fund was rebuttable presumption 
only). 


(1.1) [Repealed under former Act] 


(2) M.L.A.’s expense allowance — Where an elected member 
of a provincial legislative assembly has, under an Act of the provin- 
cial legislature, been paid an allowance in a taxation year for ex- 
penses incident to the discharge of the member’s duties in that ca- 
pacity, the allowance shall not be included in computing the 
member’s income for the year unless it exceeds '/> of the maximum 
fixed amount provided by law as payable to the member by way of 
salary, indemnity and other remuneration as a member in respect of 
attendance at a session of the legislature, in which event there shall 
be included in computing the member’s income for the year only 
the amount by which the allowance exceeds '2 of that maximum 
fixed amount. 

Related Provisions: 6(1)(b) — Allowances taxable, and exclusions. 
Interpretation Bulletins: IT-266: Taxation of members of provincial legislative 
assemblies (archived). 


(3) Municipal officers’ expense allowance — Where a person 
who is 


(a) an elected officer of an incorporated municipality, 


(b) an officer of a municipal utilities board, commission or cor- 
poration or any other similar body, the incumbent of whose of- 
fice as such an officer is elected by popular vote, or 


(c) a member of a public or separate school board or similar 
body governing a school district, 


has been paid by the municipal corporation or the body of which the 
person was such an officer or member (in this subsection referred to 
as the person’s “employer’’) an amount as an allowance in a taxa- 
tion year for expenses incident to the discharge of the person’s du- 
ties as such an officer or member, the allowance shall not be in- 
cluded in computing the person’s income for the year unless it 
exceeds '/2 of the amount that was paid to the person in the year by 
the person’s employer as salary or other remuneration as such an 
officer or member, in which event there shall be included in com- 
puting the person’s income for the year only the amount by which 


427 


S. 81(3) 


the allowance exceeds '/2 of the amount so paid to the person by 
way of salary or remuneration. 
Related Provisions: 6(1)(b) — Allowances taxable, and exclusions. 


Interpretation Bulletins: IT-292: Taxation of elected officers of incorporated mu- 
nicipalities, school boards, etc. 


(3.1) Travel expenses — There shall not be included in comput- 
ing an individual’s income for a taxation year an amount (not in 
excess of a reasonable amount) received by the individual from an 
employer with whom the individual was dealing at arm’s length as 
an allowance for, or reimbursement of, travel expenses incurred by 
the individual in the year in respect of the individual’s part-time 
employment in the year with the employer (other than expenses in- 
curred in the performance of the duties of the individual's part-time 
employment) if 

(a) throughout the period in which the expenses were incurred, 


(i) the individual had other employment or was carrying on a 
business, or 


(ii) where the employer is a designated educational institu- 
tion (as within the meaning assigned by subsection 118.6(1)), 
the duties of the individual’s part-time employment were the 
provision in Canada of a service to the employer in the indi- 
vidual’s capacity as a professor or teacher; and 


(b) the duties of the individual’s part-time employment were 
performed at a location not less than 80 kilometres from, 


(i) where subparagraph (a)(i) applies, both the individual’s 
ordinary place of residence and the place of the other em- 
ployment or business referred to in that subparagraph, and 
(ii) where subparagraph (a)(ii) applies, the individual’s ordi- 
nary place of residence. 
History: Subsec. 81(3.1) amended by 2001, c. 17, subsec. 60(2), applicable to 1995 et 
seq. and, notwithstanding subsecs. 152(4) to (5), any assessment of an individual’s tax 
payable under the Act for any taxation year that ends before 2000 shall be made that is 
necessary to take into account the application of subsec. 81(3.1). Subsec. (3.1) formerly 
read: 
(3.1) An amount received by an individual in respect of the individual’s part- 
time employment by an employer with whom the individual was dealing at arm’s 
length as an allowance for, or reimbursement of, travel expenses incurred during 
a period throughout which the individual had other employment or was carrying 
on a business shall not be included in computing the individual's income to the 
extent that it is paid by the employer and does not exceed a reasonable amount 
on account of travel expenses (other than expenses incurred in the performance 
of the duties of the individual’s part-time employment) incurred by the indivi- 
dual in respect of that part-time employment, if the duties of the part-time em- 
ployment are performed at a location not less than 80 kilometres from both the 
individual’s ordinary place of residence and principal place of employment or 
business. 


Interpretation Bulletins: IT-522R: Vehicle, travel and sales expenses of employees. 


(4) Payments for volunteer [emergency] services — Where 


(a) an individual was employed or otherwise engaged in a taxa- 
tion year by a government, municipality or public authority (in 
this subsection referred to as “the employer”) and received in the 
year from the employer one or more amounts for the perform- 
ance, as a volunteer, of the individual’s duties as 


(i) an ambulance technician, 
(ii) a firefighter, or 
(iii) a person who assists in the search or rescue of individu- 
als or in other emergency situations, and 
(b) if the Minister so demands, the employer has certified in 
writing that 
(i) the individual was in the year a person described in para- 
graph (a), and 
(ii) the individual was at no time in the year employed or 
otherwise engaged by the employer, otherwise than as a vol- 


unteer, in connection with the performance of any of the du- 
ties referred to in paragraph (a) or of similar duties, 


there shall not be included in computing the individual’s income 
derived from the performance of those duties the lesser of $1,000 
and the total of those amounts. 


Income Tax Act, Part I, Division B 


History: Subsec. 81(4) added by 2001, ¢. 17, subsec. 60(2), applicable to 1998 et seq. 
Interpretation Bulletins: IT-495R3: Child care expenses. 


(5) Election — Where a taxpayer or a person described in para- 
graph (1)(g.1) has acquired capital property under the circum- 
stances described in that paragraph, the taxpayer or the person may, 
in the return of income of the taxpayer for the taxation year in 
which the taxpayer attains the age of 21 years, elect to treat any 
such capital property held by the taxpayer or person as having been 
disposed of on the day immediately preceding the day on which the 
taxpayer attained the age of 21 years for proceeds of disposition 
equal to the fair market value of the property on that day and the 
person or taxpayer making the election shall be deemed to have re- 
acquired that property immediately thereafter at a cost equal to 
those proceeds. 
Definitions [s. 81]: “Act” — Interpretation Act 35(1); “amount” — 248(1); “arm’s 
length” — 251(1); “business” — 248(1); “Canada” — 255; “capital property” — 54, 
248(1); “common-law partner” — 248(1); “corporation” — 248(1), Interpretation Act 
35(1): “designated educational institution” — 118.6(1); “employees profit sharing 
plan” — 144(1), 248(1); “employed” — 248(1); “employer” — 81(4)(a), 248(1); “em- 
ployment”, “foreign retirement arrangement” — 248(1): “Her Majesty” — Interpreta- 
tion Act 35(1); “His Majesty” — Interpretation Act 35(1)“Her Majesty”; “individual”, 
“international traffic” — 248(1); “legislative assembly”, “legislature” — Interpretation 
Act 35(1)“legislative assembly”; “Minister”, “non-resident”, “office” — 248(1); “Par- 
liament’” — Interpretation Act 35(1); “person”, “prescribed”, “property” — 248(1); 
“province” — Interpretation Act 35(1); “regulation” — 248(1); “related” — 251(2); 
“resident in Canada” — 94(3)(a)(viii), 250; “‘share’— 248(1); “taxable capital 
gain” — 38(a), 248(1); “taxation year” — 249, “taxpayer” — 248(1); “trust” — 
104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 


Subdivision h — Corporations Resident in 
Canada and Their Shareholders 


82. (1) Taxable dividends received — In computing the in- 
come of a taxpayer for a taxation year, there shall be included 


(a) the total of 


(i) all amounts each of which is a taxable dividend received 
by the taxpayer in the year as part of a dividend rental ar- 
rangement of the taxpayer from a corporation resident in 
Canada or a taxable dividend received by the taxpayer in the 
year from a corporation resident in Canada that is not a taxa- 
ble Canadian corporation, 


(i.1) where the taxpayer is a trust, all amounts each of which 
is all or part of a taxable dividend (other than a taxable divi- 
dend described in subparagraph (i)) that was received by the 
trust in the year on a share of the capital stock of a taxable 
Canadian corporation and that can reasonably be considered 
as having been included in computing the income of a bene- 
ficiary under the trust who was non-resident at the end of the 
year, and 


(ii) the amount, if any, by which 


(A) the total of all amounts received by the taxpayer in 
the year from corporations resident in Canada as, on ac- 
count of, in lieu of payment of or in satisfaction of, taxa- 
ble dividends, other than an amount included in comput- 
ing the income of the taxpayer because of subparagraph 
(i) or G.1) 

exceeds 


(B) where the taxpayer is an individual, the total of all 
amounts paid by the taxpayer in the year that are deemed 
by subsection 260(5) to have been received by another 
person as taxable dividends, 
_ Proposed Amendment — 82(1)(a)(ii)(B) 
oie : [temporary] op soos @ 
(B) where the taxpayer is an individual, the total of all — 
amounts each of which is, or is deemed by paragraph — 
260(12)(b) to have been, an amount paid by the tax- — 
payer in the year and deemed by subsection 260(5.1) to _ 
have been received by another person as a taxable 
dividend, a 
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Subdivision h — Corporations Resident in Canada 


Application: The July 18, 2005 draft legislation (Part 2-—teehnieal), $3, will 
amend cl. 82(1)(a)(ii)(B) to read as above, applicable - 


(a) to amounts paid in respect of arrangements made after 2001, except that, in 
its application to amounts paid in respect of an arrangement made before Decem- 
ber 21, 2002, cl. 82(1)(a)(ii)(B) is to be read without reference to the expression 

“or is deemed by paragraph 260(12)(b) to have been” unless an election referred 
to in para. 185(25)(b) of the amending legislation [see under 248(1)“dividend 
rental arrangement] has been made in respect of the arrangement; and 


(b) to amounts paid in respect of : arrangements made after November 2, 1998 and — 
before 2002, if the parties to the arrangement have made the election refered to 
f in para. 185(25)(b) of the amending legislation [see under 248(1) ‘dividend rental 
arrangement], except that in its application to those arrangements made before 
2002, the reference to the expression “subsection 260(5.1)” in cl. 82(1)(a)i)(B) 
is to be read as a reference to the expression “subsection 260(5)”.. 


Technical Notes: Clause 82(1)(a)(ii(B) allows an individual who has entered into 
a securities lending arrangement to deduct, to the extent of the individual’ s dividend : 
income. the dividend compensation payment paid by the individual. 


Due to the amendments made to the securities lending arran, gem 
260, clause 82( 1)(a)(ii)(B) i is amended in two ways. First, it 
respect of an individual’s specified proportion of a dividend 
_ made by a partnership of which the individual is a membi 
{ ‘subsection 260(5.1) now sets out the treatment of divide 
the clause is amended to ca the reference to “subsectio 
ence to “subsection 260(5.1)”. 


wi nether this amendment applies i in respect ofa paiticillal range- 
_ ment depends on when the arrangement is made and, in th ement — 


es in section 


made after November 2, 1998 and before December 21, 2002, w 1 the parties to 
the arrangement have elected to have the amended definition of * ‘dividend rental ar- _ 
tangement” in subsection = ae The flowing table. 

Fesnlis ‘ 


ese alternative — 


Vier Nowenber ’ | Apr 2001 and , Afier Deven, ; 
nd before __| before Decem- | ber 20, a 
ber 21, 2002 


endment ap- | Amendme E lection not 
but read ref- | applies / available 
erence to 260(5.1) | Amendment 


does not apply | as a reference to : ) ops | 
: — — 260(5)__ 7 . 
| Election not Z Amendment does Amendment - _| Election not 


javailable. —_| not apply applies, but i ig- available. _ 


Amendment nore referen 


does not apply | =k 260(12)(b 


plus 


(b) where the taxpayer is an individual, other than a trust that is 
a registered charity, 4 of the amount determined under subpara- 
graph (a)(ii) in respect of the taxpayer for the year. 


_ Proposed Amendment — 82(1) — Gross-up on. certain : 
_ dividends increased from 25% to 45% - 


1) Taxable dividends received — In computing the income 
of a taxpayer for a taxation som: there shall be ee the total 
of the following amo nts: , 


by the cae thet taxation year : from Corporations resi- 
dent in Canada as, on account of, in lieu of payment of or 
in satisfaction of, taxable dividends, 


exceeds 


(ii) if the taxpayer is an individual, the total of all amounts 
paid by the taxpayer in the taxation year that are deemed by 
Subsection 260(5) to have been received by another person 
__as taxable dividends (other than eligible aiyitends) 


yA) the amount, if any, by which 


(i) the total of all amounts, other than amounts Meee in 
_ computing the income of the taxpayer because of paragraph 
_(c), (d) or (e), received by the taxpayer in the taxation year 
from corporations resident in Canada as, on account of, in 
lieu of payment of or in satisfaction of, eligible dividends, 


S. 82(1) 


exceeds 


(ii) if the taxpayer is an inden the total of all amounts 
. paid by the taxpayer in the taxation year that are deemed by 
_ subsection 260(5) to have been received by another person 


as eligible dividends; j 


_ {b) if the taxpayer i is an individual, other than a trust that i is a 
_ registerec C harity, | the total of 


> of the amount determined under paragraph’ @i in 3 
the taxpayer for the taxation year, and 


he amount determined under paragraph (ali : 
f the taxpayer for the taxation ‘Yoo. _ 


| () all taxa le dividends received by. the taxpayer in the taxa- 
tion year, from. corporations resident in Canada, under divi- 
- dend rental arrangements of the taxpayer; : 


(d) all taxable dividends (other than taxable dividends de- 
scribed in paragraph (c)) received by the taxpayer in the taxa- 
tion year from corporations ‘resident i Canada that are not tax- 
able Canadian corporations; and 


(e) if the taxpayer is a trust, 2 l 
part of a taxable dividend (ot 
_ Seribed in paragraph (c) or (d) received by the trust in — 
_the taxation year on a share of pital stock of a taxable 
Canadian corporation and that cai reasonably be considered to. 
have been included in computing the income of a beneficiary _ 
under the trust who was non-resident at the end of the taxation 
yeu... sis Cr 3 
Application: The Jane 29, 2006 draft eciien 52, will agend wubee 82(1) cc 
read as above applicable to dividends paid after 2005. : 


Technic Notes General Summary: Eligible Dividends 


es described in these notes implement a new System for he . 
ible dividends” paid after 2005 by corporations resident in Canada fo 
Iders resident in Canada: This new system builds ‘upon, but does _ 
xisting “gross-up” and dividend tax credit provisions, and these : 
notes assume that the reader is generally familiar with those provisions.. 


ee which is all or 
a taxable dividend de- 


This section of the notes provides a general orientation to the new system. More 
detailed notes are provided in respect of each of the specific legislative measures. 


From the standpoint of the individual taxpayer, an eligible dividend benefits from a 
45% gross-up (as opposed to 25% for other taxable dividends from taxable Canadian 
corporations) and a federal tax credit equal to. 11/18 of the -gross-up. A dividend is an 
eligible dividend if the dividend- -paying corporation has given the dividend recipient 
written notice to that effect. The recipient can rely on that ponce, Cae need not know 
anything about the tax status of the corporatic / 


Por the dividend- -~paying corporation t too dend oar dividend the 
corporation designates to be one. How rporations will have a limited 
capacity to pay eligible dividends. If their designations exceed that capacity, they are 
liable to a special tax. That tax applies to the excess amount or, if the corporation can 
reasonably be considered to have attempted artificially to increase its ey to pay 


eligible dividends, to the full amount of the eligible dividend. 


Corporations’ capacity to pay eligible dividends depends mostly on their status. If a 
corporation is a Canadian-controlled private corporation (CCPC) or a deposit insur- 
ance corporation, it can pay eligible dividends only to the extent of its “general rate 
income pool” (GRIP) — a balance generally reflecting taxable income that has not 
benefited from the section 125 small business deduction or any of certain other spe- 
cial ‘fax . 


A corpo sid bn. ‘Genet that is s neither a CCPC nor a deposte | insurance — 
corpora Hon (a n-CCPC’ ’) can pay eligible dividends in any amount, unless it has a 
“low rate income pool” (LRIP). The LRIP is generally made up of taxable income 
that benefited from the small business deduction, either in the hands of the dividend- 
paying non-CCPC itself (at a time when it was a CCPC) or in the hands of a CCPC 
that paid an ineligible dividend to the non-CCPC. Many non-CCPCs will never have 
an LRIP, and thus will be able to designate all of their dividends as eligible divi- 
dends. However, if it exists the LRIP balance must be reduced ‘through the payment 
of ineligible dividends before a non-CCPC can pay an eligible dividend (More pre- 
cisely, if a non-CCPC designates a dividend as an eligible dividend despite having an 
LRIP, it is liable to the special tax described above — the designated dividend re- — 
mains an eligible dividend as far as the recipient of the dividend is concerned.) 


A given corporation will have at most one GRIP or one LRIP at any time, and that 
one pool is relevant to the dividends it pays on all classes of its shares. This means 
that, subject to any constraints in the existing law and the need to avoid artificial 
manipulations of the pools, a corporation may choose which of its shareholders will © 
receive eligible or other dividends. 


Some CCPCs are, because of their size or the nature of their income, ineligible for 
the small business deduction. Others may be willing to forego the small business 
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S. 82(1) 


deduction in exchange for being able to pay eligible dividends subject only to the 
LRIP limitation. A new election allows a CCPC to do this without also giving up _ 
other benefits of CCPC status. To simplify these and other cases where an existing _ 
corporation ceases to be (or becomes) a CCPC, a taxation year-end is imposed i imme- 
diately before any a. change in status, whether: ‘it results bom the. election or “ 
otherwise. | 6 7 - 


Special rules apply to the computation ofa corporation’ s GRIP or -LRIP, as the case 
may be, when it becomes or ceases to bea CCPC and when it has been party to an 

amalgamation or a winding-up. Other rules deal with the introduction. 0 fee new - 
system, in certain cases giving existing CCPCs a starting GRIP. _ 


Paragraph 82(1)(a) provides that taxable dividends received by a Canadian 
individual shareholder from a corporation sident i in 2 ke are nes - omput- : 


ing the individual’s income. 


Paragraph (b) of that subsection also ‘generally provides: a 5% “gross-up” of the 
amount of those dividends described in subparagraph 82(1)(a)(ii), which is added i in 
computing the income of an individual. Section 121 of the Act provides a dividend - 
tax credit equal to 2/3 of the gross-up. Subsection 82(1) is amended to introduce a 
new gToss- up. of 45% i in respect of eligible dividends received by a taxpayer. / 


Subsection 82(1) is also amended by moving the substance of existing subparagraph _ 
82(1)(a)() into new paragraphs erie) and Ma). and the oe of subparagraph - 
(a)G.1) into new paragraph 821)(e). . 


Amended paragraph 82(1)(a) includes in income taxable ee received by a x 
payer other than eligible dividends and amounts described in new paragraph ©. @ 
or (e), and new paragraph (a.1) includes in income eligible dividends received by a 
taxpayer other than amounts described in new paragraph (c), (d) or (e). ‘Subparagraph 
G) in amended paragraph 82(1)(b) contains the existing gross-up of 25% applicable _ 
in respect of taxable dividends included in income under amended paragraph — 
82(1 fa). Subparagraph (it) in amended paragraph 82(1)(b) provides for the new 
gross-up of 45% applicable in respect of ae — included i in income under 
new paragraph 82(1)(a.1). / 2 _ 
Federal budget, Notice a i Ways ¢ and Means s Motion, May 2 2, 2o06: Dividend : 
Tax Credit 
(20) That - | _ _ 
(a) the ee abidend gross- up be ae to 45% and the dividend tax credit 
be adjusted to 11 /\8ths of the gross- up in reed of taxable dividends — 
_ dividends”) paid : after 2005 by Oo . 
_ @ public corporations ‘resident in Canada Gnd ary other resident corpora- : 
_ tions that are not Canadian-controlled private corporations (CCPCs) and are 
subject to the general Sop tax rate), and 


Gd CCPCs ‘resident in Canada to the extent that their income (other than 
Ly investment income) is subject to tax at the general corporate tax rate; 


Lae 


(b) special tules apply to ensure that eligible dividends are measured corey 
where corporations resident in Canada become or cease to be subject to the small 
business tax rate or undergo ee ee other eo resi- 
‘dent in Canada; and / 


(c) for these purposes, 


_ Gi) a corporation resident in Canada that wend ee ears not be : 

able to pay an eligible dividend, but that has received an eligible dividend, 
be permitted to pay an eligible ace’ fo me extent of Je mere dividend 
it has received, and __ / , 


(Gi) a corporation that would generally oer, be able to pay an elisible 

dividend, but that has received a dividend (an ° “ineligible dividend”), from a 

corporation resident in Canada, that is not an eligible dividend, be required 
_ first to pay an ineligible dividend to me extent of the Beier Gyidend it 
_ has received. | 


Federal budget, Supplementary Information, May 2, 2006: Large Conpore 
tion Dividends : 


Income earned by corporations is et to corporate income tax and, on distribution 
as dividends to individuals, personal income tax. The personal income tax system, 
through the “‘gross-up” and dividend tax credit (DTC), currently provides recognition 
for corporate income taxes based on a 20% combined federal-provincial rate, which 
is intended to approximate the small business corporate income tax rate. The existing 
gross-up is 25% and the existing federal DTC is 13-1/3% of the grossed-up amount. 
Because the federal-provincial general corporate income tax rate is higher than 20%, 
the total personal and corporate income tax on earnings distributed as dwadends can 
be higher than that paid on interest payments and income trust distributions. 


Budget 2006 confirms the government’s intention to proceed with measures consis- 
tent with those announced i in a Notice of Ways and Means Motion tabled on Novem- 
ber 23, 2005, which would enhance the gross-up and DTC for eligible dividends. 

Eligible dividends will generally include dividends paid after 2005 by public corpo- 
rations (and other corporations that are not Canadian-controlled private corporations 
(CCPCs)) that are resident in Canada and subject to the general corporate income tax 
rate. In addition, CCPCs will be able to pay eligible dividends to the extent that their 
income (other than investment Ancomee) iS penis to tax at me oe a in- 
come tax rate. ] 


Specifically, in respect of. eligible dividends, shareholders will include 145% of the 
eligible dividend amount in income (that is, a 45% gross-up), and the federal DTC 


the “double taxation” of dividends at the federal level. The Minister today tabled in — 


ment and will help establish a better balance between the tax treatment of large cc 


Further details about this measure are provided in the attached belaouds, 
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with respect to eligible dividends will be approximately 19% of the ‘grossed-up _ 
amount — the a ce income tax rate that will apy beetaning « in 


Finance Acts on 1 Income 1 rust Te : 


Minister of Finance Ralph Goodale today se peies to concerns <vevecting income 

trusts. and other flow-through entities. by announcing a reduction in personal o 
taxes on dividends, which will es level the playing field between a coos 
income trusts. 


“Given the uncertainty surrounding how jong this session of Parliament will Ls as 
well as the need for greater. certainty. and stability in the i income trust ‘market, there is 
a clear case for immediate action. The overwhelming consensus of submissions re- 
ceived i in our consultation process was to. reduce personal i income tax on dividends,” : 
said Minister Goodale. “Today's announcement ae on iat consensus and ends the 
consultation process.” ; ; : 
This tax reduction wil take the foun af an n enhanced dividend ° igo” and tax. : 
credit to make the total tax on dividends received from large Canadian corporations _ 
more. comparable to the tax paid on distributions of income trusts, and to eliminate 


the House of Commons a Notice - We and Means Motion to Jjaplencnt the: 
measures. : 


“Reducing the t tax individuals pay 6 on a dividends will encourage savings os invest 


porations and that of income trusts,” said Minister Goodale. “This action will beneht | : 
Canadians and result in bottom-line tax savings for them.” 2 


Improving incentives to save and invest and making 1 the tax system 1 more. peuual with a 


respect to business structures are important elements of the Government’ Ss recently 
announced Plan for Growth and Prosperity. The tax reduction announced today is _ 
consistent with the Plan’s ultimate pon « ¢ oe higher ie standards for all 
Canadians. | : _ 


Minister of National Revenue toms Meealiant mah resume providing advance tax 7 
rulings on flow-through entity structures, ; oo a 


For further information, media may contact: Pat Breton, Press Secretary, Office of “ 
the Minister of Finance, (613) 996- — David Gamble, Public Affairs and Opera- - 
tions Division, (613) 996-8080. ; | 


Backgrounder 


This document provides further information o on ac enhanced tax credit for dividends 
from large corporations that has been proposed to achieve a more balanced tax treat- 
‘ment between corporations and publicly ied flow- entities (income trusts 
and limited partnerships). | : 


The enhanced dividend tax credit will cost ve Goce . Cas approximately - 
$300 million per year starting in 2006. _ 


Enhanced Tax Credit for Dividends From Large Corporations . a 


In Canada, corporate income is subject to corporate income tax and, on distribution 
as dividends to individuals, personal income tax. The personal income tax system, 
through the gross-up and dividend tax credit (DTC), currently provides recognition 

for corporate taxes, based on a 20% notional federal-provincial rate, to taxable indi- _ 
viduals resident in Canada (eligible shareholders). Because the federal- “provincial i in | 
come tax rate that applies to most corporate income other than small-business income — 
is higher than 20%, income distributed as dividends received by shareholders from 
large corporations can be subject to a combined corporate/personal i income tax rate in 
excess of that payable on income trust distributions. In order to improve the tax sys- 
tem’s neutrality, the Government proposes a reduction in income taxes payable on 
eligible dividends, for the most part being dividends from i income. bie to the gen- 
eral corporate income tax rate. 


To accomplish this, the Government proposes to introduce an enhanced gross-up and - 
DTC for eligible dividends received by eligible shareholders. An eligible dividend — 
will be grossed- up by 45%, meaning that the shareholder includes 145% of the divi- 
dend amount in income. The DTC in Tespect of eligible dividends will be 19%, based — 
on the 2010 federal corporate tax rate as proposed in Budget 2005. The existing 
gross-up and tax credit will continue to apply to other dividends. As shown in Tabl 
1, the enhanced gross- up and tax credit will better reflect existing and proposed cor- 
porate tax rates. As a result, the total personal and corporate income tax paid on 
income distributed as a dividend would be similar to the amount of tax that would be 
paid if the income were instead earned through an income trust, _ _ 


Eligible Dividends 


Eligible dividends will generally isclage ‘dhe paid afer + 2005 by Sublic corpo 
rations (and other corporations that are not Canadian-controlled private corporation: 
(CCPCs)) that are resident in Canada and subject to the general corporate income tax 
rate. In addition, CCPCs will be able to pay eligible dividends to the extent that thei 
income (other than investment encom) is wes to tax at the general ae in 
come tax rate. 


To ensure that eligible dividends are enue correctly, special rules will ap | 
where a corporation becomes or ceases to be subject to the small-business rate. And _ 
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dividends that pass through a corporation will retain the character they had ~~ as eli- 
gible dividends or ordinary dividends — when they were initially paid. 


nt of Dividends Fro 


Table 1; Current and Proposed Tax Ti reatme 


tions and Taxable Distributions of Income Trusts : 
oe Large Corporations : 


Current 


A. Income ay 1 
B, Corporate tax Oo. 

a Amount distribu . ee 

Canadian Taxable Individual Investor = 

D. Amount included in income == 85 

E. Personal income tax (46%? of D) a 39 

e Owiderdtixcred( = = = = ==. iy 

G. Net personal income tax -F) - / ss 


H. Total tax paid (B+G) 


The combined average federal-provincial corporate 
luding the Budget 2005 proposed corporate tax 

provincial tax changes; 
The average top federal-proyincial personal incom 
The assumed 20% DTC rate approximates the cot 


cial small-business rate. 


dividends. 
Because the combined avs 
large corporations is 
‘mechanism, which is 
not fully compens 


| 

Related Provisions: 12(1)()— Inclusion into income from business or property; 
-52(3) — Cost of stock dividend; 82(1.1) — Application of 82(1)(a)(i); 82(2) — Divi- 
' dends included in income by attribution rules; 82(3) — Dividends received by spouse; 
84 — Deemed dividends; 86.1 — Election to avoid income inclusion when shares re- 
ceived on foreign spin-off transaction; 89(1)“eligible dividend”, “excessive eligible 
dividend designation” — Eligible dividends; 89(14) — Designation of eligible divi- 
dend; 90 — Dividends received from non-resident corporation; 104(19) — Taxable 
dividend received by trust; 112(3)(b)(i) — Reduction in loss on subsequent disposition 
of share by corporate shareholder; 112(4)-(4.3) — Loss on share held as inventory; 
-120.4(1)“split income”’(a)(i) — Dividends received by children subject to income split- 
ting tax; 121 — Dividend tax credit; 127.52(1)(f) — Exclusion of gross-up for mini- 
mum tax purposes; 137(4.2) — Credit unions — deemed interest deemed not to be a 
dividend; 139.1(4)(f), (g) — Deemed dividend on demutualization of insurance corpo- 
ration; 139.2 — Deemed dividend on distribution by mutual holding corporation; Can- 
-ada-U.S. Tax Treaty:Art. X — Taxation of dividends. 

‘History: Subpara. 82(1)(a)(i.1) added and cl. 82(1)(a)(ii)(A) amended by 1998, c. 19, 
Subsecs. 114(1) and (2), applicable to taxation years that end after April 26, 1995. Cl. 
-82(1)(a)(ii)(A) formerly read: 


(A) the total of all amounts received by the taxpayer in the year from corpora- 
tions resident in Canada as, on account or in lieu of payment of, or in satisfaction 
of, taxable dividends, other than an amount included in computing the income of 
the taxpayer by reason of subparagraph (i), 


‘Selected Cases [subsec. 82(1)]: Doswell y. R., [2003] 4 C.T.C. 2209 (TCC) 
(Grossed-up dividend amount used for Old Age Security clawback); Mulligan v. R., 
[1999] 3 C.T.C. 2092 (TCC) (Corporate informality can be disregarded). 
‘Regulations: 201(1)(a) (information return). 

‘Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 
Canada; IT-379R: Employees profit sharing plans — allocations to beneficiaries; IT- 
432R2: Benefits conferred on shareholders; IT-524: Trusts — flow-through of taxable 
dividends to a beneficiary — after 1987. 

1.T. Technical News: 11 (U.S. spin-offs (divestitures) — dividends in kind). 


Forms: TS: Statement of investment income; T5 Summ: Return of investment income. 


(1.1) Limitations as to subpara. (1)(a)(i) — An amount shall 
be included in the amounts described in subparagraph (1)(a)(i) in 
‘tespect of a taxable dividend received at any time as part of a divi- 
dend rental arrangement only where that dividend was received on a 
‘Share acquired before that time and after April, 1989. 


Origin of subsec. 82(1.1): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
application rule for subsec. 82(1) in 1990, c. 39, subsec. 18(2)). 


2) Certain dividends [deemed] received by taxpayer — 
Where by reason of subsection 56(4) or (4.1) or sections 74.1 to 75 
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Subdivision h — Corporations Resident in Canada 


S. 83(2)(b) 


of this Act or section 74 of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, there is included in computing a 
taxpayer’s income for a taxation year a dividend received by an- 
other ‘person, for the purposes of this Act, the dividend shall be 
deemed to have been received by the taxpayer. 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 

Interpretation Bulletins: IT-440R2: Transfer of rights to income. 


(3) Dividends received by spouse [or common-law part- 
ner] — Where the amount that would, but for this subsection, be 
deductible under subsection 118(1) by reason of paragraph 
118(1)(a) in computing a taxpayer’s tax payable under this Part for 
a taxation year is less than the amount that would be so deductible 
if no amount were required by subsection (1) to be included in com- 
puting the income for the year of the taxpayer’s spouse or common- 
law partner and the taxpayer so elects in the taxpayer’s return of 
income for the year under this Part, all amounts described in para- 
graph (1)(a) received in the year from taxable Canadian corpora- 
tions by the taxpayer’s spouse or common-law partner shall be 
deemed to have been so received by the taxpayer and not by the 
spouse or common-law partner. 


Related Provisions: 220(3.2), Reg. 600(b) — Late filing or revocation of election. 


History: Subsec. 82(3) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner’, applicable to 2001 er seg., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)‘common-law 
partner”. 


Selected Cases [subsec. 82(3)]: Gillis v. R., [1977] C.T.C. 343 (FCTD) (All of 
spouse’s income to be included if any is included), 


Interpretation Bulletins [subsec. 82(3)]: IT-295R4: Taxable dividends received 
after 1987 by a spouse; IT-513R: Personal tax credits. 

Definitions [s. 82]: “amount” — 248(1); “Canada” — 255: “Canadian corpora- 
tion” — 89(1), 248(1); “common-law partner” — 248(1); “corporation” — 248(1), In- 
terpretation Act 35(1); “dividend”, “dividend rental arrangement” — 248(1); “eligible 
dividend” — 89(1), 248(1); “individual” — 248(1); “non-resident” — 248(1); “per- 
son” — 248(1); “received” — 248(7); “registered charity’ — 248(1); “resident in Can- 
ada” — 250; “series of transactions” — 248(10); ‘share’ — 248(1); “tax payable” — 
248(2); “taxable Canadian corporation”, “taxable dividend” — 89(1), 248(1); “taxation 
year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3). 


83. (1) Qualifying dividends — Where a qualifying dividend has 
been paid by a public corporation to shareholders of a series of tax- 
deferred preferred shares of a class of the capital stock of the corpo- 
ration that were outstanding on March 31, 1977, the following rules 
apply: 
(a) no part of the qualifying dividend shall be included in com- 
puting the income of any shareholder of the corporation by vir- 
tue of this subdivision; and 


(b) in computing the adjusted cost base to any shareholder of the 
corporation of any tax-deferred preferred share of the corpora- 
tion owned by the shareholder, there shall be deducted in respect 
of the qualifying dividend an amount as provided by subpara- 
graph 53(2)(a)(1). 
Related Provisions: 83(3) — Late filed elections; 83(6) — “Qualifying dividend” 
defined; 89(3) — Simultaneous dividends; 184 — Tax on excessive elections. 
Regulations: 2107 (tax-deferred preferred series). 
Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 


Canada; IT-379R: Employees profit sharing plans — allocations to beneficiaries: IT- 
465R: Non-resident beneficiaries of trusts. 


(2) Capital dividend [not taxable] — Where at any particular 
time after 1971 a dividend becomes payable by a private corpora- 
tion to shareholders of any class of shares of its capital stock and 
the corporation so elects in respect of the full amount of the divi- 
dend, in prescribed manner and prescribed form and at or before the 
particular time or the first day on which any part of the dividend 
was paid if that day is earlier than the particular time, the following 
rules apply: 

(a) the dividend shall be deemed to be a capital dividend to the 

extent of the corporation’s capital dividend account immediately 

before the particular time; and 


(b) no part of the dividend shall be included in computing the 
income of any shareholder of the corporation. 


S. 83(2) 


Related Provisions: 14(1.01), (1.02) — Election where proceeds of disposition ex- 
ceed eligible capital expenditure; 83(2.1) — Capital dividend on certain shares disal- 
lowed: 83(3) — Late filed elections; 87(2)(z.1) — Amalgamations — capital dividend 
account; 88(2)(b) — Winding-up of a Canadian corporation; 89(1) — Capital dividend 
account; 89(1)“taxable dividend’(a) — Taxable dividend excludes capital dividend; 
89(3) — Simultaneous dividends; 104(20) — Flow-through of capital dividend through 
trust: 108(3)(a) — “Income” of a trust; 112(3)(a), 112(3)(b)(ii) — Reduction in loss on 
disposition of share on which capital dividend paid; 112(3.1)(a), 112(3.1)(b)Gi) — Re- 
duction in loss of partner on disposition of share by partnership; 112(3.2)(b) — Reduc- 
tion in loss on disposition of share by trust; 112(5.2)B(b)(iv) — Adjustment for divi- 
dends received on mark-to-market property; _133(1)(e) —NRO__ investment 
corporations; 184, 185 — Tax on excessive elections; 21 2(1)(c)(ii) — Tax on payments 
to non-residents — estate or trust income derived from capital dividend; 212(2)(b) — 
Tax on capital dividend paid to non-resident; 220(3.2), Reg. 600(b) — Late filing or 
revocation of election; 248(1)‘capital dividend” — Definition applies to entire Act. 
Regulations: 2101 (prescribed manner, prescribed form). 


Interpretation Bulletins: IT-66R6: Capital dividends, IT-67R3: Taxable dividends 
from corporations resident in Canada; IT-146R4: Shares entitling shareholders to 
choose taxable or capital dividends; IT-149R4: Winding-up dividend; IT-430R3: Life 
insurance proceeds received by a private corporation or a partnership as a consequence 
of death. 

Information Circulars: 92-1: Guidelines for accepting late, amended or revoked 
elections. 

1.T. Technical News: 9 (life insurance policy used as security for indebtedness). 
Advance Tax Rulings: ATR-54: Reduction of paid-up capital. 


‘Forms: 12054: Election for a capital dividend under subsec. 83(2). 


(2.1) Idem — Notwithstanding subsection (2), where a dividend 
that, but for this subsection, would be a capital dividend is paid on a 
share of the capital stock of a corporation and the share (or another 
share for which the share was substituted) was acquired by its 
holder in a transaction or as part of a series of transactions one of 
the main purposes of which was to receive the dividend, 


(a) the dividend shall, for the purposes of this Act (other than for 
the purposes of Part III and computing the capital dividend ac- 
count of the corporation), be deemed to be received by the 
shareholder and paid by the corporation as a taxable dividend 
and not as a capital dividend; and 
(b) paragraph (2)(b) does not apply in respect of the dividend. 
Related Provisions: 83(2.2)-(2.4) — Exceptions; 87(2)(z.1) — Amalgamations — 
capital dividend account; 112(3)(a)(i), 112()(b)Gi), 112G.1)(a), 112(3.1)(b)(a1), 
112(3.2)(b) — Taxable dividend under 83(2.1) excluded from stop-loss rule on disposi- 
tion of share; 248(1)‘life insurance capital dividend” — Definition applies to entire 
Act248(10) — Series of transactions. 
Interpretation Bulletins: IT-66R6: Capital dividends. 
Advance Tax Rulings: ATR-54: Reduction of paid-up capital. 


History [Subsec. 83(2.1)]: Subsec. 83(2.1) added by 1988, c. 55, s. 55, applicable 
with respect to dividends paid after 4 p.m. EDST, September 25, 1987. 


(2.2) Where subsec. (2.1) does not apply — Subsection (2.1) 
does not apply in respect of a particular dividend, in respect of 
which an election is made under subsection (2), paid on a share of 
the capital stock of a particular corporation to an individual where it 
is reasonable to consider that all or substantially all of the capital 
dividend account of the particular corporation immediately before 
the particular dividend became payable consisted of amounts other 
than any amount 


(a) added to that capital dividend account under paragraph (b) of 
the definition “capital dividend account” in subsection 89(1) in 
respect of a dividend received on a share of the capital stock of 
another corporation, which share (or another share for which the 
share was substituted) was acquired by the particular corporation 
in a transaction or as part of a series of transactions one of the 
main purposes of which was that the particular corporation re- 
ceive the dividend, but not in respect of a dividend where it is 
reasonable to consider that the purpose of paying the dividend 
was to distribute an amount that was received by the other cor- 
poration and included in computing the other corporation’s capi- 
tal dividend account by reason of paragraph (d) of that 
definition; 

(b) added to that capital dividend account under paragraph 
87(2)(z.1) as a result of an amalgamation or winding-up or a se- 
ries of transactions including the amalgamation or winding-up 
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that would not have been so added had the amalgamation or 
winding-up occurred or the series of transactions been com- 
menced after 4:00 p.m. Eastern Daylight Saving Time, Septem- 
ber 25, 1987; 


(c) added to that capital dividend account at a time when the 
particular corporation was controlled, directly or indirectly, in 
any manner whatever, by one or more non-resident persons, or 


(d) in respect of a capital gain from a disposition of a property 
by the particular corporation or another corporation that may 
reasonably be considered as having accrued while the property 
(or another property for which it was substituted) was a property 
of a corporation that was controlled, directly or indirectly, in any 
manner whatever, by one or more non-resident persons. 
Related Provisions: 248(5) — Substituted property; 248(10) — Series of transac- 
tions; 256(5.1), (6.2) — Controlled directly or indirectly — control in fact. 
Interpretation Bulletins: IT-66R6: Capital dividends. 
I.T. Technical News: 25 (Silicon Graphics case — dispersed control is not control), 


(2.3) Idem — Subsection (2.1) does not apply in respect of a divi- 
dend, in respect of which an election is made under subsection (2), 
paid on a share of the capital stock of a corporation where it is rea- 
sonable to consider that the purpose of paying the dividend was to 
distribute an amount that was received by the corporation and in- 
cluded in computing its capital dividend account by reason of para- 
graph (d) of the definition “capital dividend account” in subsection 
89(1). 

Interpretation Bulletins: IT-66R6: Capital dividends. 


(2.4) Idem — Subsection (2.1) does not apply in respect of a par- 
ticular dividend, in respect of which an election is made under sub- 
section (2), paid on a share of the capital stock of a particular corpo- 
ration to a corporation (in this subsection referred to as the “related 
corporation”) related (otherwise than by reason of a right referred to 
in paragraph 251(5)(b)) to the particular corporation where it is rea- 
sonable to consider that all or substantially all of the capital divi- 
dend account of the particular corporation immediately before the 
particular dividend became payable consisted of amounts other than 
any amount 


(a) added to that capital dividend account under paragraph (b) of 
the definition “capital dividend account” in subsection 89(1) in 
respect of a dividend received on a share of the capital stock of 
another corporation if it is reasonable to consider that any por- 
tion of the capital dividend account of that other corporation im- 
mediately before that dividend became payable consisted of 
amounts added to that account under paragraph 87(2)(z.1) or 
paragraph (b) of that definition as a result of a transaction or a 
series of transactions that would not have been so added had the 
transaction occurred or the series of transactions been com- 
menced after 4:00 p.m. Eastern Daylight Saving Time, Septem- 
ber 25, 1987; 


(b) that represented the capital dividend account of a corporation 
before it became related to the related corporation; 


(c) added to the capital dividend account of the particular corpo- 
ration at a time when that corporation was controlled, directly or 
indirectly, in any manner whatever, by one or more non-resident 
persons; 


(d) in respect of a capital gain from a disposition of a property 
by the particular corporation or another corporation that may 
reasonably be considered as having accrued while the property 
(or another property for which it was substituted) was a property 
of a corporation that was controlled, directly or indirectly, in any 
manner whatever, by one or more non-resident persons; or 


(e) in respect of a capital gain from a disposition of a property 
(or another property for which it was substituted) that may rea- 
sonably be considered as having accrued while the property or 
the other property was a property of a person that was not re- 
lated to the related corporation. 
Related Provisions: 248(5) — Substituted property; 248(10) — Series of transac- 
tions; 256(5.1), (6.2) — Controlled ‘directly or indirectly — control in fact. 
Interpretation Builetins: IT-66R6: Capital dividends. 


432 


Subdivision h — Corporations Resident in Canada 


1.T. Technical News: 25 (Silicon Graphics case — dispersed control is not control). 


(3) Late filed elections — Where at any particular time after 
1974 a dividend has become payable by a corporation to sharehold- 
ers of any class of shares of its capital stock, and subsection (1) or 
(2) would have applied to the dividend except that the election re- 
ferred to therein was not made on or before the day on or before 
which the election was required by that subsection to be made, the 
election shall be deemed to have been made at the particular time or 
on the first day on which any part of the dividend was paid, which- 
ever is the earlier, if 


(a) the election is made in prescribed manner and prescribed 
form; 

(b) an estimate of the penalty in respect of that election is paid 
by the corporation when that election is made; and 


(c) the directors or other person or persons legally entitled to 
administer the affairs of the corporation have, before the time 
the election is made, authorized the election to be made. 
Related Provisions: 83(3.1) — Request for late filed election: 83(4) — Penalty for 
late filed election; 83(5) — Unpaid balance of penalty. 
Regulations: 2101(e) (prescribed manner, prescribed form). 
Forms: T2054: Election for a capital dividend under subsec. 83(2). 


(3.1) Request for election — The Minister may at any time, by 
written request served personally or by registered mail, request that 
an election referred to in subsection (3) be made by a taxpayer, and 
where the taxpayer on whom such a request is served does not com- 
ply therewith within 90 days of service thereof on the taxpayer, sub- 
section (3) does not apply to such an election made by the taxpayer. 


Related Provisions: 244(5), (6) — Proof of service; 248(7) — Mail deemed re- 
ceived on day mailed. : 


(4) Penalty for late filed election — For the purposes of this 
section, the penalty in respect of an election referred to in paragraph 
(3)(a) is an amount equal to the lesser of 


(a) 1% per annum of the amount of the dividend referred to in 
the election for each month or part of a month during the period 
commencing with the time that the dividend became payable, or 
the first day on which any part of the dividend was paid if that 
day is earlier, and ending with the day on which that election 
was made, and 


(b) the product obtained when $500 is multiplied by the propor- 
tion that the number of months or parts of months during the 
period referred to in paragraph (a) bears to 12. 


Related Provisions: 83(5) — Unpaid balance of penalty. 


(5) Unpaid balance of penalty — The Minister shall, with all 
due dispatch, examine each election referred to in paragraph (3)(a), 
assess the penalty payable and send a notice of assessment to the 
corporation and the corporation shall pay, forthwith to the Receiver 
General, the amount, if any, by which the penalty so assessed ex- 
ceeds the total of all amounts previously paid on account of that 
penalty. 


(6) Definition of “qualifying dividend” — For the purposes of 
Subsection (1), “qualifying dividend” means a dividend on shares of 
a series of a class of the capital stock of a public corporation that is 
prescribed to be a tax-deferred preferred series that became payable 
by the corporation after 1978 and not later than 
(a) where the terms as at March 31, 1977 of the shares of that 
Series entitled the holder of any such share to exchange it after a 
particular date for a share or shares of another series or class of 
preferred shares of the capital stock of the corporation, that par- 
ticular date, 
(b) where the terms as at March 31, 1977 of the shares of that 
series required the corporation to offer to purchase at a time not 
later than a particular date all of the shares of that series from all 
of the holders of those shares, that particular date, and 


(c) in any other case, October 1, 1991, 


Whichever is applicable in respect of that series of shares, except 
that a dividend on shares of such a series that would otherwise be a 


S. 84(1)(c.3)(ii) 
qualifying dividend shall be deemed not to be a qualifying dividend 
if 


(d) at the time that the dividend became payable, the terms of 
the shares of that series differ from the terms as at March 31, 
1977 of the shares of that series, or 


(e) after March 31, 1977 the corporation issued additional shares 
of that series. 


(7) Amalgamation where there are tax-deferred preferred 
shares — For the purposes of this section, where, after March 31, 
1977, there has been an amalgamation within the meaning of sec- 
tion 87 and one or more of the predecessor corporations had a series 
of shares outstanding on March 31, 1977 that was prescribed to be a 
tax-deferred preferred series, the following rules apply: 


(a) the series of shares of the capital stock of the predecessor 
corporation that was prescribed to be a tax-deferred preferred se- 
ries shall be deemed to have been continued in existence in the 
form of the new shares; and 


(b) the new corporation shall be deemed to be the same corpora- 

tion as, and a continuation of, each such predecessor 

corporation. 
Regulations: 2107 (tax-deferred preferred series). 
Definitions [s. 83]: “adjusted cost base” — 54, 248(1); “amount”, “assessment” — 
248(1); “Canadian corporation” — 89(1), 248(1); “capital dividend” — 83(2), 248(1): 
“capital dividend account” — 89(1); “capital gain” — 39(1)(a), 248(1); “class”, “class 
of shares” — 248(6); “controlled directly or indirectly” — 256(5.1), (6.2); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “dividend”, “individual”, ‘Minister’, “non- 
resident” — 248(1); “payable” — 84(7), 89(3); “person”, “preferred share”, “pre- 
scribed” — 248(1); “private corporation” — 89(1), 248(1): “property” — 248(1); 
“qualifying dividend” — 83(6); “received” — 248(7): “series of transactions” — 
248(10); “share”, “shareholder” — 248(1): “substituted property” — 248(5); “taxable 
dividend” — 89(1), 248(1). 


84. (1) Deemed dividend — Where a corporation resident in 
Canada has at any time after 1971 increased the paid-up capital in 
respect of the shares of any particular class of its capital stock, oth- 
erwise than by 


(a) payment of a stock dividend, 
(b) a transaction by which 


(i) the value of its assets less its liabilities has been increased, 
or 


(ii) its liabilities less the value of its assets have been 
decreased, 


by an amount not less than the amount of the increase in the 
paid-up capital in respect of the shares of the particular class, 


(c) a transaction by which the paid-up capital in respect of the 
shares of all other classes of its capital stock has been reduced 
by an amount not less than the amount of the increase in the 
paid-up capital in respect of the shares of the particular class, 


(c.1) where the corporation is an insurance corporation, any ac- 
tion by which it converts contributed surplus related to its insur- 
ance business into paid-up capital in respect of the shares of its 
capital stock, 


(c.2) where the corporation is a bank, any action by which it 
converts any of its contributed surplus that arose on the issuance 
of shares of its capital stock into paid-up capital in respect of 
shares of its capital stock, or 


(c.3) where the corporation is neither an insurance corporation 
nor a bank, any action by which it converts into paid-up capital 
in respect of a class of shares of its capital stock any of its con- 
tributed surplus that arose after March 31, 1977 


(i) on the issuance of shares of that class or shares of another 
class for which the shares of that class were substituted 
(other than an issuance to which section 51, 66.3, 84.1, 85, 
85.1, 86 or 87, subsection 192(4.1) or 194(4.1) or section 
212.1, applied), 


(ii) on the acquisition of property by the corporation from a 
person who at the time of the acquisition held any of the is- 
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sued shares of that class or shares of another class for which 
shares of that class were substituted for no consideration or 
for consideration that did not include shares of the capital 
stock of the corporation, or 

(iii) as a result of any action by which the paid-up capital in 
respect of that class of shares or in respect of shares of an- 
other class for which shares of that class were substituted 
was reduced by the corporation, to the extent of the reduction 
in paid-up capital that resulted from the action, 


the corporation shall be deemed to have paid at that time a dividend 
on the issued shares of the particular class equal to the amount, if 
any, by which the amount of the increase in the paid-up capital ex- 
ceeds the total of 


(d) the amount, if any, of the increase referred to in subpara- 
graph (b)(i) or the decrease referred to in subparagraph (b)(i1), as 
the case may be, 


(e) the amount, if any, of the reduction referred to in paragraph 
(c), and 


(f) the amount, if any, of the increase in the paid-up capital that 
resulted from a conversion referred to in paragraph (c.1), (c.2) or 
(c.3), 


and a dividend shall be deemed to have been received at that time 
by each person who held any of the issued shares of the particular 
class immediately after that time equal to that proportion of the div- 
idend so deemed to have been paid by the corporation that the num- 
ber of the shares of the particular class held by the person immedi- 
ately after that time is of the number of the issued shares of that 
class outstanding immediately after that time. 


Related Provisions: 15(1) — Benefit conferred on shareholder — income inclusion; 
53(1)(b) — Addition to ACB; 82(1) — Income inclusion of dividend deemed received; 
84(8) — Application; 84(10) — Reduction of contributed surplus; 84(11) — Computa- 
tion of contributed surplus; 85(2.1) — Reduction in paid-up capital to prevent deemed 
dividend on s. 85 rollover; 86(2.1) — Adjustment to paid-up capital on internal reor- 
ganization; 87(2)(y) — Amalgamations — contributed surplus; 89(3) — Simultaneous 
dividends; 131(4) —S. 84 does not apply to mutual fund corporation; 131(11)(c) — 
Rules re prescribed labour-sponsored venture capital corporations; 138(11.9) — Com- 
putation of contributed surplus. 


History: Para. 84(1)(c.3) substituted by 1994, c. 21, subsec. 35(1), applicable to ac- 
tions occurring after July 13, 1990, except that for such actions occurring before De- 
cember 21, 1992, subpara. (c.3)(iii) shall be read as follows: 


(iii) on the reduction by the corporation of the paid-up capital in respect of that 
class of shares or in respect of shares of another class for which shares of that 
class were substituted, 


Para. (c.3) formerly read: 


(c.3) where the corporation is neither an insurance corporation nor a bank, any 
action by which it converts into paid-up capital in respect of a class of shares of 
its capital stock any of its contributed surplus that arose after March 31, 1977 


(i) on the issuance of shares of that class or shares of another class for which 
the shares of that class were substituted (other than an issuance to which 
section 51, 66.3, 84.1, 85, 85.1, 86 or 87, subsection 192(4.1) or 194(4.1) or 
section 212.1 applied), 

(ii) on the acquisition of property by the corporation from a person who at 
the time of the acquisition held any of the issued shares of that class or 
shares of another class for which shares of that class were substituted for no 
consideration or for consideration that did not include shares of the capital 
stock of the corporation, or 


(iii) on the reduction by the corporation of the paid-up capital in respect of 
that class of shares or in respect of shares of another class for which shares 
of that class were substituted, 
Para. 84(1)(c.3) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 62(1), applica- 
ble to actions occurring after July 13, 1990. Para. (c.3) formerly read: 
(c.3) where the corporation is a corporation other than an insurance corporation 
or a bank, any action by which it converts any of its contributed surplus that 
arose on the issuance, after March 31, 1977, of shares of a class of its capital 
stock (other than an issuance to which section 51, 66.3, 84.1, 85, 85.1, 36 or 87, 
subsection 192(4.1) or 194(4.1) or section 212.1 applied) into paid-up capital in 
respect of shares of that class of its capital stock, 
Para. 84(1)(f) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 62(2), applicable after 
1985. 
Selected Cases [subsec. 84(1)]: Aylward v. R., [1997] 2 C.T.C. 2748 (TCC) 
(Section 7, when applicable, overrides subsec. 84(1)). 


Regulations: 201(1)(a) (information return). 


Income Tax Act, Part I, Division B 


Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 
Canada; IT-243R4: Dividend refund to private corporations; IT-291R3: Transfer of 
property to a corporation under subsection 85(1); IT-432R2: Benefits conferred on 
shareholders; IT-463R2: Paid-up capital. 

Information Circulars: 76-19R3: Transfer of property to a corporation under section 
85. 


Advance Tax Rulings: ATR-33: Exchange of shares. 


Forms: T5: Statement of investment income; T5 Summ: Return of investment income. 


(2) Distribution on winding-up, etc. — Where funds or pro- 
perty of a corporation resident in Canada have at any time after 
March 31, 1977 been distributed or otherwise appropriated in any 
manner whatever to or for the benefit of the shareholders of any 
class of shares in its capital stock, on the winding-up, discontinu- 
ance or reorganization of its business, the corporation shall be 
deemed to have paid at that time a dividend on the shares of that 
class equal to the amount, if any, by which, 


(a) the amount or value of the funds or property distributed or 
appropriated, as the case may be, 


exceeds 


(b) the amount, if any, by which the paid-up capital in respect of 
the shares of that class is reduced on the distribution or appropri- 
ation, as the case may be, 


and a dividend shall be deemed to have been received at that time 
by each person who held any of the issued shares at that time equal 
to that proportion of the amount of the excess that the number of the 
shares of that class held by the person immediately before that time 
is of the number of the issued shares of that class outstanding im- 
mediately before that time. 

Related Provisions: 15(1) — Benefit conferred on shareholder; 54‘proceeds of dis- 
position’(j) — exclusion of deemed dividend; 55(1) — “Permitted redemption” for 
butterfly purposes; 69(5) — Unreasonable consideration; 84(5) — Amount distributed 
or paid where a share; 84(6), (8)— Application rules; 88(1)— Winding-up; 
88(2)(b) — Winding up of a Canadian corporation; 89(3) — Simultaneous dividends; 
131(4) —S. 84 does not apply to mutual fund corporation; 135.1(7), (8) — Rules for 
agricultural co-op’s tax deferred cooperative shares; 137(4.2) — No application to 
credit union. 


Selected Cases [subsec. 84(2)]: James v. R., [2000] 3 C.T.C. 2035 (TCC) (No 
deemed dividend where corporation had ceased to exist); Felray Inc. v. R., [1998] 2 
C.T.C. 4 (FCTD) (Discontinuance of business implies element of finality or complete 
cessation, not merely diminution); RMM Canadian Enterprises Inc. v. R., {1997] 3 
C.T.C. 2103 (TCC) (Language of provision very broad and covers variety of ways cor- 
porate funds can end up in shareholders’ hands); Maccala v. Canada, [1995] 1 CTG 
2215 (TCC) (Mere reception of property upon dissolution of company does not consti- 
tute appropriation of capital unless there is something more); David v. R., [1975] 
C.T.C. 197 (FCTD) (Proceeds from disposition of shares deemed partial appropriation 
of undistributed income); Craddock v. MNR, [1969] C.T.C. 566 (SCC) (Proceeds from 
disposition of shares deemed partial appropriation of undistributed income); Smythe et 
al. v. MNR, [1969] C.T.C. 558 (SCC) (Proceeds from disposition of shares deemed 
partial appropriation of undistributed income). 

Regulations: 201(1)(a) (information return). 

Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 
Canada; IT-126R2: Meaning of “winding-up”; IT-149R4: Winding-up dividend; IT- 
243R4: Dividend refund to private corporations; IT-409: Winding-up of a non-profit 
organization (archived); IT-444R: Corporations — involuntary dissolutions; IT-488R2: 
Winding-up. of 90%-owned taxable Canadian corporations (archived). 


(3) Redemption, etc. — Where at any time after December 31, 
1977 a corporation resident in Canada has redeemed, acquired or 
cancelled in any manner whatever (otherwise than by way of a. 
transaction described in subsection (2)) any of the shares of any 
class of its capital stock, 


(a) the corporation shall be deemed to have paid at that time a 
dividend on a separate class of shares comprising the shares so 
redeemed, acquired or cancelled equal to the amount, if any, by 
which the amount paid by the corporation on the redemption, 
acquisition or cancellation, as the case may be, of those shares ' 
exceeds the paid-up capital in respect of those shares immedi- 
ately before that time; and | 


(b) a dividend shall be deemed to have been received at that time 
by each person who held any of the shares of that separate class| 
at that time equal to that portion of the amount of the excess, 
determined under paragraph (a) that the number of those shares 
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held by the person immediately before that time is of the total 
number of shares of that separate class that the corporation has 
redeemed, acquired or cancelled, at that time. 
Related Provisions: 8(12) — Return of employee shares by trustee; 40(3.6) — Stop- 
loss rule on disposition of share of corporation to the corporation; 54“proceeds of dis- 
position”(j) — exclusion of deemed dividend; 55(1) — “Permitted redemption” for 
butterfly purposes; 55(2) — Deemed proceeds or capital gain on capital gains strip; 
84(5) — Amount distributed or paid where a share; 84(6), (8) — Application rules; 
84(9) — Shares disposed of on redemption; 89(3) — Simultaneous dividends; 
128.1(3) — Addition to PUC of corporation that previously became resident in Canada; 
131(4) — S. 84 does not apply to mutual fund corporation; 135.1(7), (8) — Rules for 
agricultural co-op’s tax deferred cooperative shares: 137(4.1) — Deemed interest on 
certain reductions of capital by credit union; 137(4.2)— No application to credit 
union; 191.1(1) — Application of Part VI.1 tax to corporation. 
Selected Cases: 943963 Ontario Inc. v. R.. [1999] 4 C.T.C. 2119 (TCC) (Part IV tax 
applicable to all dividends and deemed dividends, including those from “safe income’); 
MacMillan Bloedel Ltd. v. R., [1999] 3 C.T.C. 652 (FCA): aff’ g [1997] 3 C.T.C. 3012 
(TCC) (Foreign exchange difference between issue prices and redemption price of pre- 
ferred shares not a deemed dividend). 
Regulations: 201(1)(a) (information return). 
Interpretation Bulletins: IT-146R4: Shares entitling shareholders to choose taxable 
or capital dividends; IT-243R4: Dividend refund to private corporations; IT-291R3: 
Transfer of property to a corporation under subsection 85(1); IT-450R: Share for share 
exchange; IT-489R: Non-arm’s length sale of shares to a corporation. 
Advance Tax Rulings: ATR-28: Redemption of capital stock of family farm corpo- 
ration; ATR-35: Partitioning of assets to get specific ownership — “butterfly”; ATR- 
54: Reduction of paid-up capital; ATR-57: Transfer of property for estate planning pur- 
poses; ATR-58: Divisive reorganization. 


(4) Reduction of paid-up capital — Where at any time after 
March 31, 1977 a corporation resident in Canada has reduced the 
paid-up capital in respect of any class of shares of its capital stock 
otherwise than by way of a redemption, acquisition or cancellation 
of any shares of that class or a transaction described in subsection 
(2) or (4.1), 


(a) the corporation shall be deemed to have paid at that time a 
dividend on shares of that class equal to the amount, if any, by 
which the amount paid by it on the reduction of the paid-up cap- 
ital, exceeds the amount by which the paid-up capital in respect 
of that class of shares of the corporation has been so reduced; 
and 


(b) a dividend shall be deemed to have been received at that time 
by each person who held any of the issued shares at that time 
equal to that proportion of the amount of the excess referred to 
in paragraph (a) that the number of the shares of that class held 
by the person immediately before that time is of the number of 
the issued shares of that class outstanding immediately before 
that time. 
Related Provisions: 53(2)(a)(ii) — Reduction in ACB: 84(5) — Amount distributed 
or paid where a share; 84(8)— Application; 89(3) — Simultaneous dividends; 
128.1(3) — Addition to PUC of corporation that previously became resident in Canada; 
131(4) — S. 84 does not apply to mutual fund corporation; 137(4.1) — Deemed inter- 
est on certain reductions of capital by credit union; 137(4.2) — No application to credit 
union. 


Regulations: 201(1)(a) (information return). 


Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 
Canada; IT-243R4: Dividend refund to private corporations; IT-450R: Share for share 
2xchange. 


4.1) Deemed dividend on reduction of paid-up capital — 
Where at any time after April 10, 1978, a public corporation has 
‘educed the paid-up capital in respect of any class of shares of its 
sapital stock otherwise than by way of a redemption, acquisition or 
vancellation of any shares of that class or a transaction described in 
ubsection (2) or section 86, any amount paid by it on the reduction 
f the paid-up capital shall be deemed to have been paid by the 
‘orporation and received by the person to whom it was paid, as a 
lividend. 


Proposed Amendment — 84(4.1) 


4.1) Deemed dividend on reduction of paid-up capital — 
\ny amount paid by a public corporation on the reduction of the 
laid-up capital in respect of any class of shares of its capital 
tock, otherwise than by way of a redemption, acquisition or can- 
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cellation of any shares of that class or by way of a transaction 
described in subsection (2) or section 86, is deemed to have been 
paid by the corporation and received by the person to whom it was 
paid,'as a dividend, unless / 
(a) the amount may reasonably be considered to be derived 
from proceeds of disposition realized by the public corpora- 
tion, or by a person or partnership in which the public corpora- 


tion ha lirect or indirect interest at the time that the pro- 
“ce ealized, from a transaction that occurred 


1¢ ordinary course of the business of the corpo- : 
he person or partnership that realized the pro- 


thin the period that commenced 24 months before the 


: a Gi 


Payment, and 
(b) no amount that may reasonably be considered to be derived 
from those proceeds was paid by the public corporation on a 
previous reduction of the paid-u 


p capital in respect of any class 
of shares of its capital stock, = . 

Application: The July 4 8, 2005 ‘draft leg ati 
amend subsec. 84(4.1) to read as abo pl 
cept that in respect of those amounts | 


be read as follows: 


Part 2— technical), s. 84, will 
mounts paid after 1996, ex- 
27, 2004, the subsec. is to 


(4.1) Any amount paid by a public corporation on the reduction of the paid-up 
capital in respect of any class of shares of its capital stock, otherwise than by 
_way of a redemption, acquisition or cancellation of any shares of that class or 
by way of a transaction described in subsection (2) or in section 86, is deemed 
_ to have been paid by the corporation and received by the person to whom it 
Was paid, as a dividend, unless the amount may reasonably be considered to be 
___ derived from proceeds of disposition realized by the public corporation, or by 
__ a person or partnership in which the public corporation had a direct or indirect 
ime that the proceeds were realized, from a transaction da 
the ordinary course of the business of the public corporation, —_ 
r partnership that realized the proceeds. _ 


es: Subsection 84(4.1) treats a payment on a reduction of paid-up : 
blic corporation as a dividend, except where the payment is made by 
emption, acquisition or cancellation of a share or in the course of a 
scribed in subsection 84(2) or section 86. 

Subsection 84(4.1) is amended to introduce a new exception. Generally, this excep- 
tion will apply where the amount paid on a reduction of paid-up capital may reasona- 
bly be considered to be a distribution of proceeds of disposition realized from a trans- 
action that did not occur in the ordinary course of the corporation’s business and 
those proceeds were derived from a transaction that occurred no more than 24 
months before the return of the paid-up capita 


enerally relief from the deemed 


In the case of a transaction that funds the pas L 
id-up capital distribution can 


dividend rule in subsection 84(4,1) will ap 
be traced to proceeds of disposition realiz ction with a transaction that 
may reasonably be considered to be derived from a transaction that occurs outside of 
the ordinary course of the corporation’s business. For example, a paid-up capital dis- 
tribution paid out of proceeds realized on the sale of a business unit of a corporation, 
where the proceeds were not required for reinvestment, would generally not be con- 
sidered to be a distribution from amounts realized in the ordinary course of the cor- 
poration’s business. In general terms, this aspect of the amendment to subsection 
84(4.1) is intended to ensure that only a return of corporate capital, as opposed to a 
distribution of earnings, is subject to the new exception to subsection 84(4.1). 


sure that the proceeds from an extraordinary transaction are not used to 
egular or periodic distributions, only one return of paid-up capital 
respect of any particular extraordinary transaction and that return 

months of the proceeds being realized. However, this one-time 
Tul onth limitation will not apply to distributions of paid-up capital 
made after 1996 and before February 27, 2004. 


Letter from Dept. of Finance, July 2, 1998: 
Dear [xxx]: 


This is in reply to your letter of June 30, 1998 to Davine Roach of the Department 
regarding the application of subsection 84(4.1) of the Income Tax Act to your client. 


As you know, we are prepared to recommend to the Minister of Finance that subsec- 
tion $4(4.1) of the Income Tax Act be amended. The amendment would provide that 
subsection 84(4.1) apply only in respect of a reduction in the paid-up capital of a 
class of shares to the extent that a previous increase in the paid-up capital of that 
class resulted in a dividend in respect of which the taxpayer elected to treat the divi- 
dend as having been paid out of the taxpayer's 1971 CSOH. 


It would be recommended that such an amendment be effective for paid-up capital 
reductions occurring after 1996. If the recommendation is acted upon, I would antici- 
pate that such an amendment would be included in a future technical bill. 
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Yours sincerely, oo 


_ Len Farber a 
Director General, Tax Legislation) Divisio: 


Letter from Dept. of Finance, ey 2 1999: 


Dear [xxx]: 


This is in reply to your letter of Apri 
Income Tax Act as it applies to” ‘our clic 


Based on our understanding of the facts escribed in ‘your fetter, {xx as 
refocusing its business activity in an effort to improve profitability. To 
[xxx] has been disposing of businesses that are inconsistent with its av 
business. The last disposition was scheduled to close by the end of [xxx. 
of these dispositions, [xxx] has capital in excess of its future business reqi 
Consequently, [xxx] may want to reduce the stated capital « of its common share 
a payment of cash to its shareholders in an amount. equal 1 to ee Peduciio 
amount of any such reduction has not been determined. SS 


As you know, we believe that subsection 842) of the Income Zax Act - 
this proposed reduction in stated capital. While the ‘Department of National Rev ue 
would determine the applicability of subsection 84(2) i in the circumstances, 
understanding that the Department has ruled i in circumstances where they have 
satisfied that the conditions set out in subsection 84(2) haye been t. Give 


84( 4.1) of the Income Tax Act may. not be aradied 


However, as you are aware, we are prepared to peor to the M! inist OL 
nance that subsection 84(4.1) of the Income Tax Act be amended so th { 
only in respect of certain reductions of the paid-up capital of a class of sha 
corporation. Based on our understanding of the facts associated with [x 

posed reduction of the slated capital of its common shares, we do not regard the 
distribution as a substitution for an ordinary- course dividend and therefore are pre- 
pared to recommend that such a reduction be excluded from the application: of sul 


section 84(4.1). If the recommendation were acted upon, | would es that such 


an amendment would be included i in the ext technical bill. 
Yours sincerely, i 


Brian Emewein oe oe 
Director General, Tax Legislation Division, Tax Policy Branch 


Letter from Dept. of a, March ae 2001: 
Dear [xxx]: s : ; : 
This is in reply to your firm’s letters of March 8 and 14, 2001 to, and telephone | 
conversations with, Davine Roach and Kerry Harnish of this Division regarding the - 


application of the deemed dividend rules in subsections a and MG. 1) a In- - 
come Tax Act to your client, [xxx]. 


Based on our understanding. ‘of the facts ‘desctibed in your lever indo our conversa 


tions, [xxx] is a taxable Canadian corporation listed on the Toronto Stock Exchange - 


(the “TSE”) that had [xxx] as of [xxx] issued and outstanding [xxx] common shares, — 
with an historic paid-up capital for tax purposes of xxx] OF wou brxx] Pe share 
(herein referred to as “historic paid- “up capital”). 


In [xxx] reorganized its business and sold off subsidiaries. which generated i in excess : 
of [xxx] (of which [xxx] remains on eS and itt now has oe far it in excess of i s 


future business requirements. 


[xxx] intends to announce a special distribution bod: per share to a of its existing . 


shareholders (or approximately [xxx] in total). : 
You request a comfort letter to the effect that subsection 84(4. 1) of the. ‘Act sally not J 


apply to the special distribution to [xxx] shareholders. Where, on the reorganization u 


of the business of a corporation, subsection 84(2) of the Act applies to a distribution — 
of funds or property to shareholders with respect to a class of common shares, a 
dividend is deemed to have been paid by the corporation to the extent that the value 


of the distribution exceeds any paid-up capital reduction with respect to the class of _ 
shares. While [xxx] did reorganize its business in [xxx], we understand that the Can- 


ada Customs and Revenue Agency has indicated to you that it is not of the view that _ 
subsection 84(2) of the Act would apply to the special distribution because, given the 


[xxx] delay, the distribution would not be made “on” the reorganization af bon 


business. 


However, as you are aware, we are prepared to secomanesd to the Minister of Fi- ” 
nance that subsection 84(4.1) of the Act be amended so that it applies only with — 


respect to certain reductions of the paid- up capital of a “class of shares of a corpora- _ 


tion, Based on our understanding of the facts associated with [xxx] proposed special 
distribution, we do not regard that subsection 84(4.1) of the Act should apply to 


deem a dividend in the case of the historic paid-up capital portion of the special _ 
distribution with respect to the Class A common shares. Consequently, we are pre- _ 


pared to recommend to the Minister of Finance that this paid-up capital reduction | be 
excluded from the application of subsection 84(4.1) of the Act. If the recommenda- 


tion is acted upon, I would anticipate that such an amendment would be included i ne 


future technical bill. : 
Yours sincerely, 


Brian Brnewein L : 
Director, Tax Legislation Dice Tax Policy Beach, 


Income Tax Act, Part I, Division B 


Related Provisions: 53(2)(a) — Reduction in ACB; 84(4) — Reduction of paid-up 


capital; 89(3) — Simultaneous dividends; 128.1(3) — Addition to PUC of corporation 
that previously became resident in Canada; 131(4) — S. 84 does not apply to mutual 
fund corporation. 

Interpretation Bulletins: IT-243R4: Dividend refund to private corporations; IT- 
450R: Share for share exchange. 


(4.2) Deemed dividend on term preferred share — Where, at 
any time after November 16, 1978, the paid-up capital 1 in respect of 
a term preferred share owned by a shareholder that is 


(a) a specified financial institution, or 


(b) a partnership or trust of which a specified financial institu- 
tion or a person related to such an institution was a member or a 
beneficiary, 


was reduced otherwise than by way of a redemption, acquisition or 
cancellation of the share or of a transaction described in subsection 
(2) or (4.1), the amount received by the shareholder on the reduc- 
tion of the paid-up capital in respect of the share shall be deemed to 
be a dividend received by the shareholder at that time unless the 
share was not acquired in the ordinary course of the business car- 
ried on by the shareholder. 


Related Provisions: 89(3) — Simultaneous dividends; 131(4) —S. 84 does not 
apply to mutual fund corporation; 248(13) — Interests in trusts or partnerships. 


(4.3) Deemed dividend on guaranteed share — Where at any 
time after 1987 the paid-up capital i in respect of a share of the capi- 
tal stock of a particular corporation owned 


(a) by a shareholder that is another corporation to which ibaa 
tion 112(2.2) or (2.4) would, if the particular corporation were a 
taxable Canadian corporation, apply to deny the deduction under 
subsection 112(1) or (2) or 138(6) of a dividend received on the 
share, or 


(b) by a partnership or trust of which such other corporation is a 
member or beneficiary, as the case may be, 


was reduced otherwise than by way of a redemption, acquisition or 
cancellation of the share or of a transaction described in subsection 
(2) or (4.1), the amount received by the shareholder on the reduc- 
tion of the paid-up capital in respect of the share shall be deemed to 
be a dividend received by the shareholder at that time. 


Related Provisions: 89(3)— Simultaneous dividends; 131(4)—S. 84 does not 
apply to mutual. fund corporation; 248(13) — Interests in trusts or partnerships. 


(5) Amount distributed or paid where a share — Where 


(a) the amount of property distributed by a corporation or other-_ 
wise appropriated to or for the benefit of its shareholders as de- 
scribed in paragraph (2)(a), or 


(b) the amount paid by a corporation as described in paragraph | 

(3)(a) or (4)(a), | 
includes a share of the capital stock of the corporation, for the pur- 
poses of subsections (2) to (4) the following rules apply: 


(c) in computing the amount referred to in paragraph (a) at any 
time, the share shall be valued at an amount equal to its paid-up | 
capital at that time, and 


(d) in computing the amount referred to in paragraph (b) at any , 
time, the share shall be valued at an amount equal to the amount 
by which the paid-up capital in respect of the class of shares to 
which it belongs has increased by virtue of its issue. 


Related Provisions: 51(3), 86(2.1) — Computation of paid-up capital after share 
exchange. | 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). | 


(6) Where subsec. (2) or (3) does not apply — Subsection (2) 
or (3), as the case may be, is not applicable 


(a) in respect of any transaction or event, to the extent that S| 
section (1) is applicable in respect of that transaction or event, 
and 


(b) in respect of any purchase by a corporation of any of its, 
shares in the open market, if the corporation acquired thas 


\ 
i 
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shares in the manner in which shares would normally be pur- 
chased by any member of the public in the open market. 


(7) When dividend payable — A dividend that is deemed by 
this subsection or section 84.1, 128.1 or 212.1 to have been paid at 
a particular time is deemed, for the purposes of this subdivision and 
sections 131 and 133, to have become payable at that time. 


: Proposed Amendment — 84(7) 
Letter from Dept. of Finance, April 8, 2003: ts 
Beeepag. On OF Tiare INOL a : — 
Thank you for your letter wary 27, 2003 to Kerry Hatnish of this Division re- 
questing that the phrase “deemed by this subsection” in subsection ’84(7) of the Income 
Tax Act be replaced by the phrase “deemed by this séction”, oe 


S 


In particular, prior to an amendment in 1998, subsection 84(7) of the Act referred to 
certain dividends. The 1998 amendment added a reference to sec 
placed the words “deemed by ‘this section” with the word 
tion”. You note that the change to refer to “this subsection” 
vertent and ask that the matter be corrected by an amendmen 
note that the explanatory note accompanying the amend 
leemed to have been paid under section 84 rather than ur 
does not deem any dividend to have been paid. — 
ee that the reference to “this subsection” in subse 
a reference to “this section”. Consequently, we are pre 
section 84(7) be amended to correct this deficiency and that th 
February 23, 1998, which is the application date of the 199 
anticipate including the recommended change in a future t 


Thank you for bringing your concems to’ my attention. 


fours Sincerely, 
{Gerard Lalonde for] 
~ Director, Tax Legislation 


on, Tax Policy Branch 


Related Provisions: 15(1) — Appropriation of property to a shareholder. 


History: Subsec. 84(7) amended by 1999, c. 22, s. 23, applicable after February 23, 
1998. It formerly read: 


' (7) A dividend that is deemed by this section or section 84.1 or 212.1 to have 
been paid at a particular time shall be deemed, for the purposes of this subdivi- 
sion and sections 131 and 133, to have become payable at that time. 


Subsec. 84(7) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 62(3), applicable 
with respect to dividends paid after 1988. Subsec. (7) formerly read: 


(7) A dividend that is deemed by this section or by section 212.1 to have been 
paid at a particular time shall be deemed, for the purposes of this subdivision, to 
have become payable at that time. 


(8) Where subsec. (3) does not apply — Subsection (3) does 
not apply to deem a dividend to have been received by a share- 
holder of a public corporation where the shareholder is an indivi- 
dual resident in Canada who deals at arm’s length with the corpora- 
tion and the shares redeemed, acquired or cancelled are. prescribed 
shares of the capital stock of the corporation. 


Regulations: 6206 (prescribed shares — Class I shares of Reed Stenhouse). 


(9) Shares disposed of on redemptions, etc. — For greater 
certainty it is declared that where a shareholder of a corporation has 
disposed of a share of the capital stock of the corporation as a result 
of the redemption, acquisition or cancellation of the share by the 
corporation, the shareholder shall, for the purposes of this Act, be 
deemed to have disposed of the share to the corporation. 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations; IT- 
444R: Corporations — involuntary dissolutions; IT-484R2: Business investment losses. 


(10) Reduction of contributed surplus — For the purpose of 
paragraph (1)(c.3), there shall be deducted in determining at any 
time a corporation’s contributed surplus that arose after March 31, 
1977 in any manner described in that paragraph the lesser of 


(a) the amount, if any, by which the amount of a dividend paid 
by the corporation at or before that time and after March 31, 
1977 and when it was a public corporation exceeded its retained 
earnings immediately before the payment of the dividend, and 


(b) the amount of its contributed surplus immediately before the 
payment of the dividend referred to in paragraph (a) that arose 
after March 31, 1977. 


Related Provisions: 84(11) — Computation of contributed surplus; 87(2)(y) — 
\malgamations — contributed surplus. 


S. 84.1(1)(a) 


History: Subsec. 84(10) added by 1994, c. 7, Sch. Il (1991, 'c. 49), subsec. 62(4), 
applicable to the determination after July 13, 1990 of the contributed surplus of a 
corporation. 


Interpretation Bulletins: IT-463R2: Paid-up capital. 


(11) Computation of contributed surplus — For the purpose 
of subparagraph (1)(c.3)(ii), where the property acquired by the cor- 
poration (in this subsection referred to as the “acquiring corpora- 
tion”) consists of shares (in this subsection referred to as the “sub- 
ject shares”) of any class of the capital stock of another corporation 
resident in Canada (in this subsection referred to as the “subject 
corporation”) and, immediately after the acquisition of the subject 
shares, the subject corporation would be connected (within the 
meaning that would be assigned by subsection 186(4) if the refer- 
ences in that subsection to “‘payer corporation” and “particular cor- 
poration” were read as “subject corporation” and “acquiring corpo- 
ration”, . respectively) with the acquiring corporation, the 
contributed surplus of the acquiring corporation that arose on the 
acquisition of the subject,shares shall be deemed to be the lesser of 


(a) the amount added to the contributed surplus of the acquiring 
corporation on the acquisition of the subject shares, and 


(b) the amount, if any, by which the paid-up capital in respect of 
the subject shares at the time of the acquisition exceeded the fair 
market value of any consideration given by the acquiring corpo- 
ration for the subject shares. 
Related Provisions: 84(10) — Reduction of contributed surplus; 186(7) — Interpre- 
tation of “‘connected”’. 


History: Subsec. 84(11) added by 1994, c. 21, subsec. 35(2), applicable to actions 
occurring after December 20, 1992. 

Interpretation Bulletins: IT-463R2: Paid-up capital. 

Definitions [s. 84]: “amount” — 248(1): “arm’s length” — 251(1); “bank”, “busi- 
ness” — 248(1); “Canada” — 255; “class”, “class of shares” — 248(6); “con- 
nected” — 186(4), (7); “contributed surplus” — 84(10), (11); “corporation” — 248(1), 
Interpretation Act 35(1);, “dividend”, “insurance corporation” — 248(1); “month? — 
Interpretation Act 28, 35(1); “non-resident” — 248(1): “paid-up capital” — 89(1), 
248(1); “payable” — 84(7), 89(3); “person”, “prescribed” — 248(1); “private corpora- 
tion”, “public corporation” — 89(1), 248(1); “property” — 248(1); “received” — 
248(7); “resident in Canada” — 94(3)(a)(viii), 250: “share”, “shareholder”, “specified 
financial institution” — 248(1); “taxable Canadian corporation” — 89(1), 248(1): “tax- 
able income” — 2(2), 248(1); “term preferred share” — 248(1): “trust” — 104(1), 
248(1), (3). 


84.1 (1) Non-arm’s length sale of shares — Where after May 
22, 1985. a taxpayer resident in Canada (other than a corporation) 
disposes of shares that are capital property of the taxpayer (in this 
section referred to as the “subject shares”) of any class of the capital 
stock of a corporation resident in Canada (in this section referred to 
as the “subject corporation’’) to another corporation (in this section 
referred to as the “purchaser corporation”) with which the taxpayer 
does not deal at arm’s length and, immediately after the disposition, 
the subject corporation would be connected (within the meaning as- 
signed by subsection 186(4) if the references therein to “payer cor- 
poration” and to “particular corporation” were read as ‘‘subject cor- 
poration” and “purchaser corporation” respectively) with the 
purchaser corporation, 


(a) where shares (in this section referred to as the “new shares”) 
of the purchaser corporation have been issued as consideration 
for the subject shares, in computing the paid-up capital, at any 
particular time after the issue of the new shares, in respect’ of 
any particular class of shares of the capital stock of the pur- 
chaser corporation, there shall be deducted an amount deter- 
mined by the formula 


c 
Math te pais 


where 


A is the increase, if any, determined without reference to this 
section as it applies to the acquisition of the subject shares, in 
the paid-up capital in respect of all shares of the capital stock 
of the purchaser corporation as a result of the issue of the 
new shares, 
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B is the amount, if any, by which the greater of 


(i) the paid-up capital, immediately before the disposition, 
in respect of the subject shares, and 


(ii) subject to paragraphs (2)(a) and (a.1), the adjusted 
cost base to the taxpayer, immediately before the disposi- 
tion, of the subject shares, 


exceeds the fair market value, immediately after the disposi- 
tion, of any consideration (other than the new shares) re- 
ceived by the taxpayer from the purchaser corporation for the 
subject shares, and 


C is the increase, if any, determined without reference to this 
section as it applies to the acquisition of the subject shares, in 
the paid-up capital in respect of the particular class of shares 
as a result of the issue of the new shares; and 


(b) for the purposes of this Act, a dividend shall be deemed to be 
paid to the taxpayer by the purchaser corporation and received 
by the taxpayer from the purchaser corporation at the time of the 
disposition in an amount determined. by the formula 


(A + D)—-(E+F) 
where 


A is the increase, if any, determined without reference to this 
section as it applies to the acquisition of the subject shares, in 
the paid-up capital in respect of all shares of the capital stock 
of the purchaser corporation as a result of the issue of the 
new shares, 


D is the fair market value, immediately after the disposition, of 
any consideration (other than the new’shares) received by the 
taxpayer from the purchaser corporation for the subject 
shares, 


E is the greater of 


(i) the paid-up capital, immediately before the disposition, 
in respect of the subject shares, and 


(ii) subject to paragraphs (2)(a) and (a.1), the adjusted 
cost base to the taxpayer, immediately before the disposi- 
tion, of the subject shares, and 


F is the total of all amounts each of which is an amount re- 
quired to be deducted by the purchaser corporation under 
paragraph (a) in computing the paid-up capital in respect of 
any class of shares of its capital stock by virtue of the acqui- 
sition of the subject shares. 

Related Provisions: 53(2)(a)(ili), 53(2)(p) — Reductions in adjusted cost base; 
54proceeds of disposition”(k) — Exclusion of deemed dividend from proceeds; 
84(7) — When dividend payable; 84.1(2)—Non-arm’s length sale of shares; 
85(2.1) — Alternative reduction in paid-up capital of new shares; 89(1) — Definitions; 
186(7) — Interpretation of “connected”; 212.1 —Similar rule for non-residents; 
257 — Formula amounts cannot calculate to less than zero. 


History: That portion of para. 84.1(1)(b) preceding the formula amended by 1994, c. 
7, Sch. I (1991, c. 49), subsec. 63(1), to add ‘‘and received by the taxpayer from the 
purchaser corporation”, applicable to dispositions occurring after May 22, 1985. 
Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 
Canada; IT-489R: Non-arm’s length sale of shares to a corporation. 

Information Circulars: 88-2 Supplement, paras. 4, 9: General anti-avoidance rule — 
section 245 of the Income Tax Act. 

Advance Tax Rulings: ATR-27: Exchange and acquisition of interests in capital 
properties through rollovers and winding-up (“butterfly”); ATR-32: Rollover of fixed 
assets from Opco into Holdco; ATR-35: Partitioning of assets to get specific owner- 
ship — “butterfly”; ATR-36: Estate freeze; ATR-42: Transfer of shares; ATR-55: 
Amalgamation followed by sale of shares; ATR-57: Transfer of property for estate 
planning purposes. 


(2) Idem — For the purposes of this section, 


(a) where a share disposed of by a taxpayer was acquired by a 
taxpayer before 1972, the adjusted cost base to the taxpayer of 
the share at any time shall be deemed to be the total of 


(i) the amount that would be its adjusted cost base to the tax- 
payer if the Income Tax Application Rules were read without 
reference to subsections 26(3) and (7) of that Act, and 


Income Tax Act, Part I, Division B 


(ii) the total of all amounts each of which is an amount re- 
ceived by the taxpayer after 1971 and before that time as a 
dividend on the share and in respect of which the corporation 
that paid the dividend has made an election under subsection 
83(1); 


(a.1) where a share disposed of by a taxpayer was acquired by 
the taxpayer after 1971 from a person with whom the taxpayer 
was not dealing at arm’s length, was a share substituted for such 
a share or was a share substituted for a share owned by the tax- 
payer at the end of 1971, the adjusted cost base to the taxpayer 
of the share at any time shall be deemed to be the amount, if 
any, by which its adjusted cost base to the taxpayer, otherwise 
determined, exceeds the total of 


(i) where the share or a share for which the share was substi- 
tuted was owned at the end of 1971 by the taxpayer or a per- 
son with whom the taxpayer did not deal at arm’s length, the 
amount in respect of that share equal to the amount, if any, 
by which 


(A) the fair market value of the share or the share for 
which it was substituted, as the case may be, on valuation 
day (within the meaning assigned by section 24 of the Jn- 
come Tax Application Rules) 


exceeds the total of 


(B) the actual cost (within the meaning assigned by sub- 
section 26(13) of that Act) of the share or the share for 
which it was substituted, as the case may be, on January 
1, 1972, to the taxpayer or the person with whom the tax- 
payer did not deal at arm’s length, and 


(C) the total of all amounts each of which is an amount 
received by the taxpayer or the person with whom the tax- 
payer did not deal at arm’s length after 1971 and before 
that time as a dividend on the share or the share for which 
it was substituted and in respect of which the corporation 
that paid the dividend has made an election under subsec- 
tion 83(1), and 


(ii) the total of all amounts each of which is an amount deter- 
mined after 1984 under subparagraph 40(1)(a)(i) in respect of | 
a previous disposition of the share or a share for which the | 
share was substituted (or such lesser amount as is established | 
by the taxpayer to be the amount in respect of which a deduc- 
tion under section 110.6 was claimed) by the taxpayer or an. 
individual with whom the taxpayer did not deal at arm’s. 
length; 


(a.2) [Repealed] | 


(b) in respect of any disposition described in subsection (1) by a 
taxpayer of shares of the capital stock of a subject corporation to 
a purchaser corporation, the taxpayer shall, for greater certainty, | 
be deemed not to deal at arm’s length with the purchaser corpo- | 
ration if the taxpayer 


(i) was, immediately before the disposition, one of a group of 
fewer than 6 persons that controlled the subject corporation. 
and 


(ii) was, immediately after the disposition, one of a group of 
fewer than 6 persons that controlled the purchaser corpora 
tion, each member of which was a member of the group fe- 
ferred to in subparagraph (i); and 


(c) [Repealed] 


(d) a trust and a beneficiary of the trust or a person related to i) 
beneficiary of the trust shall be deemed not to deal with eacl 
other at arm’s length. 


(e) [Repealed] 


Related Provisions: 84.1(2.01) — Rules for 84.1(2)(a.1); 84.1(2.1) — Where cap’ | 


tal gains reserve claimed; 84.1(2.2) — Rules for 84.1(2)(b); 256(6), (6.1) — Meanin | 
of “controlled”. i 
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History: Paras. 84.1(2)(a.2), (c) and (e) repealed by 1998, c, 19, subsecs. 115(1) to (3), 
the repeal of para. (a.2) applicable to 1994 er seq. and the repeal of paras. (c) and (e) in 
force on June 18, 1998. The paras. formerly read: 


(a.2) for the purposes of paragraph (a.1), where a corporation (in this paragraph 
referred to as the “issuing corporation”) issues previously unissued shares of a 
class of its capital stock (in this paragraph referred to as the “new shares”) to a 
taxpayer, the taxpayer and the issuing corporation shall be deemed not to have 
been dealing with each other at arm’s length at the time the new shares were 
acquired by the taxpayer; 


(c) for the purposes of determining whether or not a taxpayer referred to in para- 
graph (b) was a member of a group of fewer than 6 persons that controlled a 
corporation at any time, any shares of the capital stock of that corporation owned 
at that time by 


(i) the taxpayer’s child (within the meaning assigned by subsection 70(10)), 
who is under 18 years of age, or the taxpayer’s spouse, 


(ii) a trust of which the taxpayer, a person described in subparagraph (i) or a 
corporation described in subparagraph (iii), is a beneficiary, or 

(ili) a corporation controlled by the taxpayer, by a person described in sub- 
paragraph (i), by a trust described in subparagraph (ii) or by any combina- 
tion thereof : 


shall be deemed to be owned at that time by the taxpayer and not by the person 
who actually owned the shares at that time: 


(e) for the purpose of paragraph (b), 


(i) a group of persons in respect of a corporation means any 2 or more per- 
sons each of whom owns shares of the capital stock of the corporation, 


(ii) a corporation that is controlled by one or more members of a particular 
group of persons in respect of that corporation shall be considered to be con- 
trolled by that group of persons, and 


(ili) a corporation may be controlled by a person or a particular group of 
persons notwithstanding that the corporation is also controlled or deemed to 
be controlled by another person or group of persons. 


‘Para. 84.1(2)(e) added by 1994, c. 7, Sch. VIII (1993. c. 24), s. 34, applicable to dispo- 
‘sitions occurring after December 20, 1991. 


‘Subparas. 84.1(2)(c)(i) to (iii) substituted, para. (d) added, by 1994, c. 7, Sch. II (1991, 
c. 49), subsecs. 63(2), (3), applicable to dispositions occurring after July 13, 1990. Sub- 
‘paras. (i) to (iii) formerly read: 

(i) the taxpayer’s spouse, 

(ii) an inter vivos trust of which the taxpayer, the spouse, a corporation described 
in subparagraph (iii) or any combination thereof is a beneficiary, or 

(iii) a corporation controlled by the taxpayer, the spouse, a trust described in 
subparagraph (ii) or any combination thereof 

Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 
Canada; IT-489R: Non-arm’s length sale of shares to a corporation. 


Advance Tax Rulings: ATR-42: Transfer of shares; ATR-55: Amalgamation fol- 
lowed by sale of shares. 


(2.01) Rules for para. 84.1(2)(a.1) — For the purpose of para- 
graph (2)(a.1), 
(a) where at any time a corporation issues a share of its capital 
stock to a taxpayer, the taxpayer and the corporation are deemed 
not to be dealing with each other at arm’s length at that time; 


(b) where a taxpayer is deemed by paragraph 110.6(19)(a) to 
have reacquired a share, the taxpayer is deemed to have acquired 
the share at the beginning of February 23, 1994 from a person 
with whom the taxpayer was not dealing at arm’s length; and 


(c) where a share owned by a particular person, or a share sub- 
stituted for that share, has by one or more transactions or events 
between persons not dealing at arm’s length become vested in 
another person, the particular person and the other person are 
deemed at all times not to be dealing at arm’s length with each 
other whether or not the particular person and the other person 
coexisted. 

‘listory: Subsec. 84.1(2.01) added by 1998, c. 19, subsec. 115(4), applicable to 1994 
| $eq., except that para. 84.1(2.01)(c) is applicable in respect of the determination of 
(€ adjusted cost base of a share after June 20, 1996. 


2.1) Idem — For the purposes of subparagraph (2)(a.1)(ii), where 
je taxpayer or an individual with whom the taxpayer did not deal 
!arm’s length (in this subsection referred to as the “transferor’”) 
isposes of a share in a taxation year and claims an amount under 
abparagraph 40(1)(a)(iii) in computing the gain for the year from 
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the disposition, the amount in respect of which a deduction under 
section 110.6 was claimed in respect of the transferor’s gain from 
the disposition shall be deemed to be equal to the lesser of 


(a) the total of 


(i) the amount claimed under subparagraph 40(1)(a)(iii) by 
the transferor for the year in respect of the disposition, and 


(ii) twice the amount deducted under section 110.6 in com- 
puting the taxable income of the transferor for the year in 
respect of the taxable capital gain from the disposition, and 


(b) twice the maximum amount that could have been deducted 
under section 110.6 in computing the taxable income of the 
transferor for the year in respect of the taxable capital gain from 
the disposition if 


(i) no amount had been claimed by the transferor under sub- 
paragraph 40(1)(a)(iii) in computing the gain for the year 
from the disposition, and 


(i1) all amounts deducted under section 110.6 in computing 
the taxable income of the transferor for the year in respect of 
taxable capital gains from dispositions of property to which 
this subsection does not apply were deducted before deter- 
mining the maximum amount that could have been deducted 
under section 110.6 in respect of the taxable Capital gain 
from the disposition, 


and, for the purposes of subparagraph (ii), '/2 of the total of all 
amounts determined under this subsection for the year in respect 
of other property disposed of before the disposition of the share 
shall be deemed to have been deducted under section 110.6 in 
computing the taxable income of the transferor for the year in 
respect of the taxable capital gain from the disposition of pro- 
perty to which this subsection does not apply, 


and, for the purposes of this subsection, where more than one share 
to which this subsection applies is disposed of in the year, each 
such share shall be deemed to have been separately disposed of in 
the order designated by the taxpayer in the taxpayer’s return of in- 
come under this Part for the year. 

History: Subsec. 84.1(2.1) amended by 2001, c. 17, s. 61, to replace references to the 
expression ““/; of with references to the word “twice” and to replace the reference to 
the fraction ““/.” with a reference to the fraction “'/2”, applicable to taxation years that 
end after February 27, 2000 except that, for a taxation year of a taxpayer that includes 
February 28, 2000 or October 17, 2000, or began after February 28, 2000 and ended 
before October 17, 2000, the references to the word “twice” shall be read as references 
to the expression “the fraction that is the reciprocal of the fraction in para. 38(a), as 
amended by 2001, c. 17, that applies to the taxpayer for the year multiplied by” and the 
reference to the fraction “*'/2” shall be read as a reference to the fraction in para. 38(a), 
as amended by 2001, c. 17, that applies to the taxpayer for the year. 


Subsec. 84.1(2.1) added by 1994, c. 7, Sch. IL (1991, c. 49), subsec. 62(4), applicable to 
dispositions occurring after July 13, 1990. ; 


(2.2) Rules for para. 84.1(2)(b) — For the purpose of paragraph 
(2)(b), 
(a) in determining whether or not a taxpayer referred to in that 
paragraph was a member of a group of fewer than 6 persons that 
controlled a corporation at any time, any shares of the capital 
stock of that corporation owned at that time by 


(i) the taxpayer’s child (as defined in subsection 70(10)), 
who is under 18 years of age, or the taxpayer’s spouse or 
common-law partner, 


(ii) a trust of which the taxpayer, a person described in sub- 
paragraph (i) or a corporation described in subparagraph (iii), 
is a beneficiary, or 

(ili) a corporation controlled by the taxpayer, by a person de- 
scribed in subparagraph (i) or (ii) or by any combination of 
those persons or trusts 


are deemed to be owned at that time by the taxpayer and not by 
the person who actually owned the shares at that time: 


(b) a group of persons in respect of a corporation means any 2 or 
more persons each of whom owns shares of the capital stock of 
the corporation; 
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(c) a corporation that is controlled by one or more members of a 
particular group of persons in respect of that corporation 1s con- 
sidered to be controlled by that group of persons; and 


(d) a corporation may be controlled by a person or a particular 
group of persons even though the corporation is also controlled 
or deemed to be controlled by another person or group of 
persons. 
Related Provisions: 256(6), (6.1) — Extended meaning of “controlled”. 
History: Subsec. 84.1(2.2) amended by 2000, c. 12, Sch. 2,'s. I, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 er seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner’. 
Subsec. 84.1(2.2),added by 1998, c. 19, subsec. 115(5), in force on June 18, 1998. 


(3) Addition to paid-up capital — In computing the paid-up 
capital at any time after May 22, 1985 in respect of any class of 
shares of the capital stock of a corporation, there shall be added an 
amount equal to the lesser of 


(a) the amount, if any, by which 


(i) the total of all amounts each of which is an amount 
deemed by subsection 84(3), (4) or (4.1) to be a dividend on 
shares of the class paid after May 22, 1985 and before that 
time by the corporation 


exceeds 


(ii) the total of such dividends that would be determined 
under subparagraph (i) if this Act were read without refer- 
ence to paragraph (1)(a), and 


(b) the total of all amounts required by paragraph (1)(a) to be 

deducted in computing the paid-up capital in respect of that class 

of shares after May 22, 1985 and before that time. 
Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 
Canada: IT-489R: Non-arm’s length sale of shares to a corporation. 
Selected Cases: Desmarais v. R., [2006] 3 C.T.C. 2304 (TCC) (Abusive avoidance 
of s. 84.1 by surplus stripping justified use of GAAR); Brouillette v. R., [2005] 4 
C.T.C. 2013 (TCC) (Provision not applicable where taxpayers deal at arm’s length); 
Olsen v. R., [2002] 2 C.T.C. 64 (FCA); rev’g [2000] 3 C.T.C: 2299 (TCC) (Reference 
to subsec, 186(4) includes definition in 186(2)); Juliar v. Canada (A. G.), (2001] 4 
C.T.C. 45 (Ont CA); aff’g [2000] 2 C.T.C. 464 (Ont SCI); leave to appeal to ‘SCC 
refused (2001), 272 N.R. 196 (note) (Rectification allowed where obvious that taxpayer 
would not have proceeded in manner chosen); Hickman y. R., [2000] 4.C.T.C, 2557 
(TCC) (Related group does not deal at arm’s length; provision applied). 
Definitions [s. 84.1]: “adjusted cost base” —54, 248(1); “amount” — 248(1); 
“arm’s length” — 84.1(2)(b), (d), 84.1(2.01)(a), (¢), 251(1); “child” — 70(10), 252(1); 
“class of shares” — 248(6); “common-law partner” — 248(1); “connected” — 186(4), 
(7): “control” — 84.1(2.2)(c), (d); “controlled” —'256(6), (6.1); “corporation” — 
248(1), Interpretation Act 35(1); “dividend” — 248(1); “sroup” — 84.1(2.2)(a), (b); 
“individual” — 248(1); “new. shares” —84.1(1)(a); “paid-up capital’» — 84.1(3), 
89(1), 248(1); “person” — 248(1); “private corporation” — 89(1), 248(1); “purchaser 
corporation” — 84.1(1); “resident in Canada” — 94(3)(a)(viii), 250; “share” — 248(1); 
“subject corporation”, “subject shares” — 84.1(1); “taxable income” — 2(2), 248(1); 
“taxation. year” — 249; “taxpayer” — 248(1); “trust’*— 104(1), 248(1), (3). 


84.2 (1) Computation of paid-up capital in respect of 
particular class of shares — In computing the paid-up capital 
in respect of any particular class of shares of the capital stock of a 
corporation at any particular time after March 31, 1977, 


(a) there shall be deducted that proportion of the amount, if any, 
by which the paid-up capital in respect of all of the issued shares 
of the capital stock of the corporation on April 1, 1977, deter- 
mined without reference to this section, exceeds the greater of 


(i) the amount that the paid-up capital limit of the corporation 
would have been on March 31, 1977 if paragraph 89(1)(d) of 
the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, as it read at that date, were read without refer- 
ence to clause 89(1)(d)(iv.1)(F) of that Act and without refer- 
ence to all subparagraphs of paragraph 89(1)(d) of that Act 
except subparagraphs. 89(1)(d)(iv.1) and (vii) of that Act, and 
(ii) the paid-up capital limit of the corporation on March 31, 
17a: 


that the paid-up capital on April 1, 1977, determined without 
reference to this section, in respect of the particular class of 
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shares is of the paid-up capital on April 1, 1977, determined 
without reference to this section, in respect of all of the issued 
and outstanding shares of the capital stock of the corporation; 
and 
(b) there shall be added an amount equal to the lesser of 
(i) the amount, if any, by which 
(A) the total of all amounts each of which is an amount 
deemed by subsection 84(3) or (4) to be a dividend on 


shares of the particular class paid by the corporation after 
March 31, 1977 and before the particular time 


exceeds 


(B) the total that would be determined under clause (A) if 
this Act were read without reference to paragraph (a), and 


(ii) the amount required by paragraph (a) to be deducted in 
computing the paid-up capital of shares of the particular 
class. 

Related Provisions: 84.1 — Non-arm’s length sale of shares. 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(2) Debt deficiency — In computing, after March 31, 1977, the 
adjusted cost base to an individual of a debt that was owing to the 
individual by a corporation on March 31, 1977, there shall be de- 
ducted the amount of any dividend that would have been deemed to 
have been received by the individual on that day if the corporation 
had paid the debt in full on that day. 


Related Provisions: 53(2)(p) — Deduction from ACB; 84.2(3) — Where debt con- 
verted to shares. 


(3) Idem — Where, after March 31, 1977 and before 1979, any 
debt referred to in subsection (2) owing by a corporation and held 
by an individual on March 31, 1977 and continuously after that date 
until conversion, is converted into shares of a particular class of the 
capital stock of the corporation, 


(a) subsection (2) shall not apply in respect of the debt; and 


(b) in computing the paid-up capital in respect of the shares of | 


the particular class at any particular time after the conversion, 


(i) there shall be deducted the amount by which the adjusted — 
cost base to the taxpayer of the debt would, but for paragraph — 


(a), have been reduced by virtue of subsection (2), and 
(ii) there shall be added an amount equal to the lesser of 
(A) the amount, if any, by which 


(I) the total of all amounts deemed by subsection 


84(3), (4) or (4.1) to be a dividend on shares of the | 


particular class paid by the corporation after the con- 
version and before the particular time, ' 


exceeds 


(II) the total that would be determined under subclause | 
(I) if this Act were read without reference to subpara- | 


graph (i), and 


(B) the amount required by subparagraph (i) to be de-— 


ducted in computing the paid-up capital of shares of the 
particular class. 


Definitions [s. 84.2]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “class 
of shares” — 248(6); “corporation” — 248(1), Interpretation Act 35(1); “dividend” — 
248(1); “paid-up capital” — 89(1), 248(1); “share” — 248(1); “taxation year” — 249; 
“taxpayer — 248(1). 


85. (1) Transfer of property to corporation by 


shareholders [rollover] — Where a taxpayer has, in a taxation” 
year, disposed of any of the taxpayer’s property that was eligible | 


property to a taxable Canadian corporation for consideration that 
includes shares of the capital stock of the corporation, if the tax- 
payer and the corporation have jointly elected in prescribed form 


and in accordance with subsection (6), the following rules apply: | 


(a) the amount that the taxpayer and the corporation have agreed. 
on in their election in respect of the property shall be deemed to 
be the taxpayer’s proceeds of disposition of the property and th 
corporation’s cost of the property; ihe} 
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(b) subject to paragraph (c), where the amount that the taxpayer 
and the corporation have agreed on in their election in respect of 
the property is less than the fair market value, at the time of the 
disposition, of the consideration therefor (other than any shares 
of the capital stock of the corporation or a right to receive any 
such shares) received by the taxpayer, the amount so agreed on 
shall, irrespective of the amount actually so agreed on by them, 
be deemed to be an amount equal to that fair market value; 


(c) where the amount that the taxpayer and the corporation have 
agreed on in their election in respect of the property is. greater 
than the fair market value, at the time of the disposition, of the 
property so disposed of, the amount so agreed on shall, irrespec- 
tive of the amount actually so agreed on, be deemed to be an 
amount equal to that fair market value; 


(c.1) where the property was inventory, capital property (other 
than depreciable property of a prescribed class), a NISA Fund 
No. 2 or a property that is eligible property because of paragraph 
(1.1)(g) or (g.1), and the amount that the taxpayer and corpora- 
tion have agreed on in their election in respect of the property is 
less than the lesser of 


(i) the fair market value of the property at the time of the 
disposition, and 

(ii) the cost amount to the taxpayer of the property at the time 
of the disposition, 


the amount so agreed on shall, irrespective of the amount actu- 
ally so agreed on by them, be deemed to be an amount equal to 
the lesser of the amounts described in subparagraphs (i) and (ii); 


(c.2) subject to paragraphs (b) and (c) and notwithstanding para- 
graph (c.1), where the taxpayer carries on a farming business the 
income from which is computed in accordance with the cash 
method and the property was inventory owned in connection 
with that business immediately before the particular time the 
property was disposed of to the corporation, 


(i) the amount that the taxpayer and the corporation agreed 
on in their election in respect of inventory purchased by the 
taxpayer shall be deemed to be equal to the amount deter- 
mined by the formula 


A is the amount that would be included because of para- 
graph 28(1)(c) in computing the taxpayer’s income for the 
taxpayer’s last taxation year beginning before the particu- 
lar time if that year had ended immediately before the 
particular time, 


Ax 


a)+D 


where 


is the value (determined in accordance with subsection 
28(1.2)) to the taxpayer immediately before the particular 
time of the purchased inventory in respect of which the 
election is made, 


is the value (determined in accordance with subsection 
28(1.2)) of all of the inventory purchased by the taxpayer 
that was owned by the taxpayer in connection with that 
business immediately before the particular time, and 


is such additional amount as the taxpayer and the corpora- 
tion designate in respect of the property, 

(ii) for the purpose of subparagraph 28(1)(a)(i), the disposi- 
tion of the property and the receipt of proceeds of disposition 
therefor shall be deemed to have occurred at the particular 
time and in the course of carrying on the business, and 


(iii) where the property is owned by the ‘corporation in con- 
nection with a farming business and the income from that 
business is computed in accordance with the cash method, 
for the purposes of section 28, 
(A) an amount equal to the cost to the corporation of the 
property shall be deemed to have been paid by the corpo- 
ration, and 


D 
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(B) the corporation shall be deemed to have purchased the 
property for an amount equal to that cost, 


. at the particular time and in the course of 
business; 
(d) where the property was eligible capital property in respect of 
a business of the taxpayer and the amount that, but for this para- 
graph, would be the proceeds of disposition of the property is 
less than the least of 


carrying on that 


(i) “4 of the taxpayer’s cumulative eligible capital in respect 
of the business immediately before the disposition, 


(il) the cost to the taxpayer of the property, and 


(iii) the fair market value of the property at the time of the 
disposition, 
the amount agreed on by the taxpayer and the corporation in 
their election in respect of the property shall, irrespective of the 
amount actually so agreed on by them, be deemed to be the least 
of the amounts described in subparagraphs (i) to (iii); 


(d.1) for the purpose of determining after the time of the disposi- 
tion the amount to be included under paragraph 14(1)(b) in com- 
puting the corporation’s income, there shall be added to the 
amount otherwise determined for Q in the definition “cumula- 
tive eligible capital” in subsection 14(5) the amount determined 
by the formula 

where 


A is the amount, if any, determined for Q in that definition in 
respect of the taxpayer’s business immediately before the 
time of the disposition, 
oposed Amendment — 85(1)(d.1) beforeB 
urpose of determining after the time of the dispo- 
the amount to be included under paragraph 14(1)(b) in 
_ computing the corporation’s income, there shall be added to 
the amount otherwise determined for C in that paragraph the 
‘amount determined by the formula 


 IRXx[(AxB/C)-2D-B)] 


AxB 


= Ser) 


where — _ _ 

_A is the amount, if any, determined for Q in the definition 

“cumulative eligible capital bsection 14(5) in respect 

of the taxpayer’s busines tely before the time of 

| We disposition, = 

Application: The July 18, 2005 draft legislation (Part 2. technical), subsec. 85(1), 

will amend the portion of para. 85(1)(d.1) before the description of B to read as 
above, applicable in respect of dispositions that occur after December 20, 2002. 

Technical Notes: See under $5(1)(d.11), (4.12) below. 


B 


is the fair market value immediately before that time of the 
eligible capital property disposed of to the corporation by the 
taxpayer, 
is the fair market value immediately before that time of all 
eligible capital property of the taxpayer in respect of the 
business, 


is the amount, if any, that would be included under subsec- 
tion 14(1) in computing the taxpayer’s income as a result of 
the disposition if the values determined for C and D in para- 
graph 14(1)(b) were zero, and 


is the amount, if any, that would be included under subsec- 
tion 14(1) in computing the taxpayer’s income as a result of 
the disposition if the value determined for D in paragraph 
14(1)(b) were zero; 


Proposed Addition — 85(1)(d.11), (d.12) 
(d.11) for the purpose of determining after the time of the dis- 
position (referred to in this paragraph and in paragraph (d.12) 
as the “disposition time”) the amount to be included under par- 
agraph 14(1)(a) or (b) in computing the corporation’s income, 
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there shall be added to the amount otherwise determined for 


each of A and F in the definition “cumulative eligible capital” — 


in subsection 14(5) the amount, if any, determined by the 
formula 


AXB/C 
where 


A is the amount, if any, that would be determined for F in that 


definition in respect of the taxpayer’s business at the begin- 
ning of the taxpayer’s following taxation year if the tax- 


payer’s taxation year that includes the disposition time had — 


ended immediately after the disposition time and if, in re- 
spect of the disposition, this Act were read without refer- 
ence to paragraph (d.12), — _ 


B is the fair market value immediately before the disposition 
time of the eligible capital property disposed of to the cor- 


poration by the taxpayer, and . . 

C is the fair market value immediately before the disposition 
time of all eligible capital property of the taxpayer in re- 
spect of the business; 

(d.12) for the purpose of determining after the disposition time 

the amount to be included under paragraph 14(1)(a) or (b) in 


computing the taxpayer’s income, the amount, if any, deter-_ 


mined by the formula in paragraph (d.11) in respect of the dis- 
position is to be deducted from each of the amounts otherwise 
determined 
(i) by subparagraph 14(1)(a)Gi), and 
(ii) for the description of B in paragraph 14(1)(b), 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 85(2), 


will add paras. $5(1)(d.11) and (4.12), applicable in respect of dispositions that occur 
after December 20, 2002. 


Technical Notes: Subsection 85(1) provides a tax deferral for the transfer of 
various types of property by a taxpayer to a taxable Canadian corporation for consid- 
eration that includes shares of the corporation’s capital stock. In general, tax deferral 
may be achieved if the taxpayer and the corporation jointly elect that the proceeds of 
disposition of the taxpayer and the eligible capital expenditure of, or cost to, the 
corporation are deemed to be less than the fair market value of the property 
transferred. : 


Paragraph 85(1)(d.1) generally reduces, for the corporation that has acquired an eligi- 
ble capital property (ECP), the gain that would be included in income under para- 
graph 14(1)(b) on a subsequent disposition of the property. Paragraph 85(1)(d.1) ad- 
justs the gain, in order to take into account the 1988 change of the rate of income 
inclusion and expenditure deductibility from ‘/: to “/, by adjusting the calculation of 
variable Q in the definition “cumulative eligible capital” in subsection 14(5). Varia- 
ble Q generally represents, for the period prior to the taxpayer's “adjustment time”, 
the difference between ECP deductions claimed under paragraph 20(1)(b) and the 
total of recapture and gains from prior dispositions of eligible capital property by the 
taxpayer. Paragraph 85(1)(d.1) adjusts variable Q only for the purposes of calculating 
the amount to be included in a corporation’s income under paragraph 14(1)(b), but 
not for the purpose of calculating the corporation’s cumulative eligible capital bal- 
ance for other purposes, such as the claiming of ECP deductions. Specifically, the 
adjustment of variable Q adjusts the value of variables A, B and C in the formula in 
paragraph 14(1)(b). Variables A and B are affected indirectly, since variable Q af- 
fects variable F in the calculation of the cumulative eligible capital balance. 


Paragraph 85(1)(d.1) is amended concurrently with the addition of new paragraph 
85(1)(d.11). New paragraph 85(1)(d.11) generally applies to ensure that an amount 
that would have been recaptured ECP deductions to the taxpayer under subsection 
14(1), if the taxpayer had disposed of the eligible capital property for an amount 
greater than the taxpayer's cumulative eligible capital at the time of the disposition, 
is subject to recapture in the hands of the corporation upon a subsequent sale of the 
property. This result is achieved by adding an allocation of the potential recapture to 
the taxpayer (i.e., variable F of the taxpayer) simultaneously to the corporation’s eli- 
gible capital expenditures and aggregate ECP deductions (i.e., variables A and F re- 
spectively in the definition “cumulative eligible capital” of the corporation). This ad- 
justment applies only for the purpose of calculating the amount to be included in 
income of the corporation under subsection 14(1) upon the subsequent disposition of 
eligible capital property. In this regard, variable F of the taxpayer is determined at the 
beginning of the taxpayer's following taxation year if the taxpayer's taxation year 
that included the transfer had ended immediately after the disposition time, deter- 
mined without reference to new paragraph (d.12). Variable F of the taxpayer is ap- 
portioned to the corporation in the same proportion as the fair market value of the 
property transferred is to the fair market value of total eligible capital property of the 
taxpayer immediately before the transfer. 


Because new paragraph 85(1)(d.11) now accommodates variable F of the corpora- 
tion, paragraph 85(1)(d.1) is amended to add '/2 of the taxpayer’s variable Q amount 
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directly to the corporation's variable C amount in paragraph 14(1)(b), rather than 
adjusting variable Q of the corporation (and thus variable F as well). : 


New paragraph 85(1)(d.12) is added, concurrently with new paragraph 85(1)(d.11), 
to ensure that a subsequent disposition of other ECP by the taxpayer does not result 
in recapture of depreciation under paragraph 14(1)(a) when the resulting gain from 
that disposition should have been taxed at a lower rate ‘under paragraph 14(1)(b). 
This could happen, for instance, if the taxpayer were to defer all of the recapture to 
the corporation, such that the taxpayer’s cumulative eligible capital balance at the 
end of the taxation year that includes the rollover is nil. In this case, if in the next 
taxation year the taxpayer were to make another disposition of ECP, paragraph 
85(1)(d.12) would reduce to nil the amounts that would be determined for the tax- 
payer by subparagraph 14(1)(a) and variable B of paragraph 14(1)(b). 
Example of 85(1)(d.1) and (d.T1) 


Mr. X purchased an eligible capital property in 1984 (when the income inclusion _ 
rate for eligible capital property was one half) at a cost of $300,000. This was 
the first and only eligible capital property held in respect of his business. Mr. X 
claimed deductions of $40,650 under paragraph 20(1)(b) before his “adjustment 
time” (in the case of Mr. X, January 1, 1988), and of $1 1,482 subsequent to that 
time. Mr. X now transfers the property to a corporation in circumstances to 
which subsection 85(1) applies. Immediately before the time of the transfer, the — 
fair market value of the property is $500,000. Mr. X and the corporation agree — 
“that the proceeds of disposition to Mr. X will be $203,391, which is “ of the — 
cumulative eligible capital balance of $152,543. The balance is calculated as 
follows: . . 


$300,000. 


Eligible capital expenditure 
Rate applicable in 1984 50%. 
150,000. 
Depreciation before 1988 <40,650> 
Cwnulative eligible capital at adjustment time 109,350 
“C” amount: 3/2 of 109,350 164,025, 
“D” amount: depreciation before 1988 40,650 
-"P” amount: depreciation after 1987 </11,482> 
“Q” amount: depreciation before 1988 <40,650> 
Cumulative eligible capital of Mr. X $152,543 


Upon the subsequent sale of the property by the corporation for actual proceeds : 
of disposition of $500,000, the amount included in the corporation’s income — 
_under subsection 14(1) is calculated as follows: : 
“Agreed amount of eligible capital expenditure (4/3 of $152,543) $203,39 
Eligible capital expenditure rate 


“a” amount in cumulative eligible capital balance of 
corporation 


14(1 (a) calculation for corporation: 


_ Proceeds $500,000 
Rate applicable 75% 
375,000 
SE” amount in cumulative eligible capi- 
tal balance of corporation 
Excess 222,457 
“BF” for corporation: bumped by 85(1)(d.11) ( $40,650 
+ $11,482) 7 52,132 
14(1)(a) income: lesser of “F” and excess $52,132 
14(1)(b) calculation for corporation: 
Excess (as above) $222,457 
Less: “B” amount: amount “F”, as bumped by <52,132> 
- 85(1a. 11) 
“C” amount: 1/2 of “Q” (above), as bumped by 
85(1 )(d.1) <20,325> 
Net / 150,000. 
Multiply by 2/3 x 2/3 
14(1)(b) income $100,000 
- Total 14(1) income inclusion to corporation $152,132 
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(e) where the property was depreciable property of a prescribec 
class of the taxpayer and the amount that, but for this paragraph 
would be the proceeds of disposition thereof is less than the leas’ 
of 


(i) the undepreciated capital cost to the taxpayer of all pro” 
perty of that class immediately before the disposition, 


(ii) the cost to the taxpayer of the property, and 
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(iii) the fair market value of the property at the time of the 
disposition, 
the amount agreed on. by the taxpayer and the corporation in 
their election in respect of the property shall, irrespective of the 
amount actually so agreed on by them, be deemed to be the least 
of the amounts described in subparagraphs (i) to (iii); 


(e.1) where two or more properties, each of which is a property 
described in paragraph (d) or each of which is a property de- 
scribed in paragraph (e), are disposed of at the same time, para- 
graph (d) or (e), as the case may be, applies as if each property 
so disposed of had been separately disposed of in the order des- 
ignated by the taxpayer before the time referred to in subsection 
(6) for the filing of an election in respect of those properties or, 
if the taxpayer does not so designate any such order, in the order 
designated by the Minister; 


(e.2) where the fair market value of the property immediately 
before the disposition exceeds the greater of 


(i) the fair market value, immediately after the disposition, of 
the consideration received by the taxpayer for the property 
disposed of by the taxpayer, and 


(ii) the amount that the taxpayer and the corporation have 
agreed on in their election in respect of the property, deter- 
mined without reference to this paragraph, 


and it is reasonable to regard any part of the excess as a benefit 
that the taxpayer desired to have conferred on a person related to 
the taxpayer (other than a corporation that was a wholly owned 
corporation of the taxpayer immediately after the disposition), 
the amount that the taxpayer and the corporation agreed on in 
their election in respect of the property shall, regardless of the 
amount actually so agreed on by them, be deemed (except for 
the purposes of paragraphs (g) and (h)) to be an amount equal to 
the total of the amount referred to in subparagraph (ii) and that 
part of the excess; 


(e.3) where, under any of paragraphs (c.1), (d) and (e), the 
amount that the taxpayer and the corporation have agreed on in 
their election in respect of the property (in this paragraph re- 
ferred to as “the elected amount’) would be deemed to be an 
amount that is greater or less than the amount that would be 
deemed, subject to paragraph (c), to be the elected amount under 
paragraph (b), the elected amount shall be deemed to be the 
greater of 


(i) the amount deemed by paragraph (c.1), (d) or (e), as the 
case may be, to be the elected amount, and 


(ii) the amount deemed by paragraph (b) to be the elected 
amount; 


(e.4) where 


(i) the property is depreciable property of a prescribed class 
of the taxpayer and is a passenger vehicle the cost to the tax- 
payer of which was more than $20,000 or such other amount 
as may be prescribed, and 


(ii) the taxpayer and the corporation do not deal at arm’s 
length, 


the amount that the taxpayer and the corporation have agreed on 

in their election in respect of the property shall be deemed to be 

an amount equal to the undepreciated capital cost to the taxpayer 

of the class immediately before the disposition, except that, for 
_ the purposes of subsection 6(2), the cost to the corporation of the 
_ vehicle shall be deemed to be an amount equal to its fair market 
' value immediately before the disposition; 


' (f) the cost to the taxpayer of any particular property (other than 
_ shares of the capital stock of the corporation or a right to receive 
any such shares) received by the taxpayer as consideration for 
the disposition shall be deemed to be an amount equal to the 
| lesser of 


(1) the fair market value of the particular property at the time 
of the disposition, and 
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(ii) that proportion of the fair market value, at the time of the 
disposition, of the property disposed of by the taxpayer to the 
corporation that 


(A) the amount determined under subparagraph (i) 

is of 
(B) the fair market value, at the time of the disposition, of 
all properties (other than shares of the capital stock of the 


corporation or a right to receive any such shares) received 
by the taxpayer as consideration for the disposition; 


(g) the cost to the taxpayer of any preferred shares of any class 
of the capital stock of the corporation receivable by the taxpayer 
as consideration for the disposition shall be deemed to be the 
lesser of the fair market value of those shares immediately after 
the disposition and that proportion of the amount, if any, by 
which the proceeds of the disposition exceed the fair market 
value of the consideration (other than shares of the capital stock 
of the corporation or a right to receive any such shares) received 
by the taxpayer for the disposition, that 


(i) the fair market value, immediately after the disposition, of 

those preferred shares of that class, 
is of 

(ii) the fair market value, immediately after the disposition, 

of all preferred shares of the capital stock of the corporation 

receivable by the taxpayer as consideration for the 

disposition; 
(h) the cost to the taxpayer of any common shares of any class 
of the capital stock of the corporation receivable by the taxpayer 
as consideration for the disposition shall be deemed to be that 
proportion of the amount, if any, by which the proceeds of the 
disposition exceed the total of the fair market value, at the time 
of the disposition, of the consideration (other than shares of the 
capital stock of the corporation or a right to receive any such 
shares) received by the taxpayer for the disposition and the cost 
to the taxpayer of all preferred shares of the capital stock of the 
corporation receivable by the taxpayer as consideration for the 
disposition, that 


(i) the fair market value, immediately after the disposition, of 
those common shares of that class, 

is of 
(ii) the fair market value, immediately after the disposition, 
of all common shares of the capital stock of the corporation 


receivable by the taxpayer as consideration for the disposi- 
tion; and 


(i) where the property so disposed of is taxable Canadian pro- 
perty of the taxpayer, all of the shares of the capital stock of the 
Canadian corporation received by the taxpayer as consideration 
for the property shall be deemed to be taxable Canadian property 
of the taxpayer. 


Related Provisions: 13(7)(e) — Deemed maximum capital cost on non-arm’s length 
transfer; 13(7)(g), (h) — Maximum capital cost of passenger vehicles; 13(21.2)(d) — 
No election allowed on certain transfers of depreciable property where u.c.c. exceeds 
fair market value; 40(3.3), (3.4) — Limitation on loss where share acquired by affili- 
ated person; 44.1(6), (7) — Small business investment rollover on exchange of shares; 
51(4) — Application of 85(1) to exchange of convertible property; 53(4) — Effect on 
ACB of share, partnership interest or trust interest; 54.2 — Certain shares deemed to be 
capital property; 55(1) — “Permitted redemption” for butterfly purposes; 55(3.1)(b) — 
Rules where foreign vendor’s capital gain exempted by treaty; 69(11) — Where corpo- 
ration later sells transferred property and shelters gain; 85(1.1) — “Eligible property”; 
85(2) — Rollover of property to corporation from partnership; 85(5) — Rules on trans- 
fers of depreciable property; 85(6) — Time for election; 86(3)(a) — 85(1) takes prece- 
dence over s. 86; 97(2)(a) — Rollover of property to a partnership; 107(2)(d.1)(iii), 
107.4(3)(f) — Deemed taxable Canadian property retains status when rolled out of trust 
or into trust; 138(11.5)— Transfer of insurance business by non-resident insurer: 
139.1(4)(c) —No election allowed re ownership rights on demutualization of insurer: 
142.5(9) — Transitional rule — mark-to-market property acquired by financial institu- 
tion on rollover; 142.7(3)— Application on conversion of foreign bank affiliate to 
branch; 248(25.1) — Deemed taxable Canadian property retains status through trust-to- 
trust transfer; 256(7)(c), (d) — Whether control of corporation acquired on rollover: 
257 — Formula cannot calculate to less than zero; Reg. 5301(8) — Effect of transfer 
on instalment base of transferee; Canada-U.S. Tax Treaty:Art. XIII:8 — Deferral of tax 
for U.S. resident transferor. 
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History: The descriptions of D and E in para. 85(1)(d.1) amended by 2001, c. 17, 
subsec. 62(1), applicable in respect of taxation years that end after February 27, 2000. 
The descriptions formerly read: 


Dis the amount, if any, that would be included under subsection 14(1) in com- 
puting the taxpayer’s income as a result of the disposition if 


(i) the amounts determined for C and D in subparagraph 14(1)(a)(v) 
were zero. and 


(ii) paragraph 14(1)(b) were read as follows: 


“(b) in any other case, the excess shall be included in computing 
the taxpayer’s income from that business for that year.”, and 


Eis the amount, if any, that would be included under subsection 14(1) in com- 
puting the taxpayer's income as a result of the disposition if the amount de- 
termined for D in subparagraph 14(1)(a)(v) were zero; 


The opening words of para. 85(1)(c.1) amended by 1995, c. 21, subsec. 53(1), applica- 
ble to dispositions occurring after February 22, 1994. The opening words of para. (c.1) 
formerly read: 


(c.1) where the property of the taxpayer was inventory, capital property (other 
than depreciable property of a prescribed class), a NISA Fund No. 2 or a pro- 
perty (other than capital property or an inventory) of the taxpayer that is a secur- 
ity or debt obligation used in the year in, or held in the year in the course of, 
carrying on the business of insurance or lending money, and the amount that the 
taxpayer and corporation have agreed on in their election in respect of the pro- 
perty is less than the lesser of 


Para. 85(1)(d.1) amended by 1995, c. 3, s. 22, applicable to dispositions of property in 
respect of a business that occur in a fiscal period of the business that ends after Febru- 
ary 22, 1994 otherwise than because of an election under subsec. 25(1). Para. (d.1) 
formerly read: 


(d.1) for the purpose of determining after the time of the disposition the amount 
to be included under paragraph 14(1)(b) in computing the corporation’s income, 
there shall be added to the amount otherwise determined for Q in the definition 
“cumulative eligible capital” in subsection 14(5) the amount determined by the 
formula 


B 
(ax® )-210 +--+) 


where 


A is the amount, if any, determined for Q in that definition in respect of the 
taxpayer’s business immediately before the time of the disposition, 


Bis the fair market value immediately before that time of the eligible capital 
property disposed of to the corporation by the taxpayer. 


C is the fair market value immediately before that time of all eligible capital 
property of the taxpayer in respect of the business, 


D_ is the amount, if any, that would be included under subsection 14(1) in com- 
puting the taxpayer’s income as a result of the disposition if paragraph 
14(1)(b) were read as follows: 


“(b) in any other case, the excess shall be included in computing the 
taxpayer’s income from that business for that year.”, 


Eis the amount, if any, that would be deemed under subsection 14(1) to be a 
taxable capital gain of the taxpayer as a result of the disposition if clause 
14(1)(a)(v)(B) were read as follows: 


“(B) zero” 


Fis the amount, if any, included under subsection 14(1) in computing the tax- 
payer’s income as a result of the disposition, and 


G_ is the amount, if any. deemed under subsection 14(1) to be a taxable capital 
gain of the taxpayer as a result of the disposition; 


Para. 85(1)(d.1) substituted by 1994, c. 21, subsec. 36(1), applicable to the disposition 
of property to a corporation occurring after the beginning of its first taxation year that 
begins after June 1988. That para. formerly read: 


(d.1) for the purpose of determining after the time of the disposition the amount 
to be included under paragraph 14(1)(b) in computing the corporation’s income, 
there shall be added to the amount otherwise determined for Q in the definition 
“cumulative eligible capital” in subsection 14(5) the amount determined by the 
formula 


ee] 


A<— 
Cc 


where 


A is the amount, if any, determined for Q in that definition in respect of the 
taxpayer’s business immediately before the time of the disposition, 


Bis the fair market value immediately before that time of the eligible capital 
property disposed of to the corporation by the taxpayer, and 


Cis the fair market value immediately before that time of all eligible capital 
property of the taxpayer in respect of the business; 
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That portion of para. 85(1)(c.1) preceding subpara, (i) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 35(1), to substitute “where the property of the taxpayer” for 
“where the property” and to add reference to “a NISA Fund No. 2”, applicable to dis- 
positions occurring after 1990. 


Para. 85(1)(d.1) added by 1994, c. 7, Sch. VIII (1993, c: 24), subsec. 35(2), applicable 
to the disposition of property to a corporation occurring after the beginning of its first 
taxation year beginning after June 1988. 


Para. 85(1)(c.2) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 64(1), applicable to 
dispositions occurring after July 13, 1990. 


That portion of para. 85(1)(e.2) following subpara. (ii) amended by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 64(2), to add “(other than the corporation, where all of its issued 
shares, except directors’ qualifying shares, are owned by the taxpayer immediately 
before the disposition),” applicable to dispositions occurring after June 1988. 


Selected Cases [subsec. 85(1)]: Bugera, [2003] 3 C.T.C. 256 (FCTD) (Late-filed 
elections not allowed: Minister’s discretion to refuse upheld where retroactive tax plan- 
ning involved); Juliar v. Canada (A. G.), [2001] 4 C.T.C. 45 (Ont CA); aff’ g [2000] 2 
C.T.C. 464 (Ont SCJ); leave to appeal to SCC refused (2001), 272 N.R. 196 (note) 
(Rectification allowed where obvious that taxpayer would not have proceeded in man- 
ner chosen): Barnabe Estate v. MNR, [1999] 4 C.T.C. 5 (FCA); rev’g [1998] 3 C.T.C. 
2201 (TCC) (Executors capable of making election); Shepp v. R., {1999] 1 C.T.C. 2889 
(TCC) (No transfer of value between classes of shares upon reorganization); Dale v. R., 
[1997] 2 C.T.C. 286 (FCA) (Retroactive court approval of share issue was binding on 
Minister): Deconinck v. R., [1990] 2 C.T.C. 464 (FCA) (Particulars provided in state- 
ment of claim on appeal too late to cause finding of erroneous assessment based on 
vague election form). 


Regulations: 7307(1) (prescribed amount for 85(1)(e.4)(i)). 


1.T. Application Rules: 20(1.2) (transfer of depreciable property by person who 
owned it before 1972). 


Interpretation Bulletins: IT-169: Price adjustment clauses; IT-188R: Sale of ac- 
counts receivable: IT-217R: Depreciable property owned on December ey 
(archived); IT-243R4: Dividend refund to private corporations; IT-291R3: Transfer of 
property to a corporation under subsection 85(1); IT-427R: Livestock of farmers; IT- 
433R: Farming or fishing — use of cash method; IT-457R: Election by professionals to 
exclude work in progress from income; IT-489R: Non-arm’s length sale of shares to a 
corporation; IT-521R: Motor vehicle expenses claimed by self-employed. individuals; 
IT-522R: Vehicle, travel and sales expenses of employees. 


Information Circulars: 76-19R3: Transfer of property to a corporation under section 
85; 88-2, paras. 9, 10, 13, 14, 22: General anti-avoidance rule — section 245 of the 
Income Tax Act; 88-2 Supplement, paras. 3, 8: General anti-avoidance tule — section 
245 of the Income Tax Act; 89-3: Policy statement on business equity valuations. 


I.T. Technical News: 3 (section 85 — Dale case); 7 (rollovers of capital property — 
Mara Properties); 10 (1997 deduction limits and benefit rates for automobiles (for 
85(1)(e.4)()). 


Advance Tax Rulings: ATR-6: Vendor reacquires business assets following default | 
by purchaser; ATR-7; Amalgamation involving losses and control; ATR-19: Earned - 


depletion base and cumulative Canadian development expense; ATR-25: Estate freeze; 
ATR-27: Exchange and acquisition of interests in capital properties through rollovers 
and winding-up (“butterfly”); ATR-28: Redemption of capital stock of family farm cor- | 


poration; ATR-32: Rollover of fixed assets from Opco into Holdco; ATR-35: Partition- » 


ing of assets to get specific ownership — “butterfly”; ATR-36: Estate freeze; ATR-42: 


Transfer of shares; ATR-55: Amalgamation followed by sale of shares, ATR-S7: | 


Transfer of property for estate planning purposes; ATR-58: Divisive reorganization; © 
ATR-70: Distribution of taxable Canadian property by a trust to a non-resident. 
Forms: T2 SCH 44: Non-arm’s length transactions; T2057: Election on disposition of | 
property by a taxpayer to a taxable Canadian corporation. 


(1.1) Definition of “eligible property” — For the purposes of 
subsection (1), “eligible property” means 


(a) a capital property (other than real property, or an interest in. 
or an option in respect of real property, owned by a non-resident: 
person); i 


(b) a capital property that is real property, or an interest in or an 
option in respect of real property, owned by a non-resident in- 
surer where that property and the property received as consider- 
ation for that property are designated insurance property for the 
year; 


Proposed Amendment — 85(1.1)(a), (b) 
(a) a capital property (other than real or immovable property 
an option in respect of such property, or an interest in real pro- 
_ perty or a real right in an immovable, owned by a non-resident 
person); (on) eal ed 6s i ool 9 
(b) a capital property that is real or immovable property, 
option in respect of such property, or an interest in real pro 
perty or a real right in an immovable, owned by a non-resident _ 
insurer where that property and the property received as con- | 


/ 
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sideration for that 


for the year; — : 
, 2005 draft legislation (Part 3 — bijuralism), subsec. 


property are desigated insurance ‘property 
_ Application; The July _ ‘ 
. 


229(1), will amend paras. 85(11)(a) and (b) to read as above, to come into force on 
Royal Assent, OnE 


_ Technical Notes: See under 12(4), 


a 


(c) a Canadian resource property; 
(d) a foreign resource property; 
(e) an eligible capital property; 


(f) an inventory (other than real property, an interest in real pro- 
perty or an option in respect of real property); 


Proposed Amendment — 85(1.1)(f) 
(f) an inventory (other than real or immovable property, an op- 
tion in respect of such property, or an interest in real property 
| 5 Of a teal right in an‘immovable): "i © bo 
_ Application: The July 18, 2005 draft legislation (Pat 3 — bijuralism), subsec. 
_ 229(2), will amend para. 85(1,1)(6) to read as above, to come into force on Royal — 
lea... rr 


Technical Notes: See under 1 
| 


g) a property that is a security or debt obligation used by the 
taxpayer in the year in, or held by it in the year in the course of, 
carrying on the business of insurance or lending money, other 
than 


(i) a capital property, 
(ii) inventory, or 


(iit) where the taxpayer is a financial institution-in the year, a 
mark-to-market property for the year; 


(g.1) where the taxpayer is a financial institution in the year, a 
specified debt obligation (other than a mark-to-market property 
of the taxpayer for the year); 


__ (h) a capital property that is real property, an interest in real pro- 
perty or an option in respect of real property, owned by a non- 
resident person (other than a non-resident insurer) and used in 
the year in a business carried on in Canada by that person; or 

_.__ Proposed Amendment — 85(1.1)(h) ; 

_. (h) a capital property that is real or immovable property, an 

option in respect of such property, or an interest in real pro- 

perty or a real right in an immovable, owned by a non-resident _ 
erson (other than a non-resident insurer) and used in the year 

_ in a business carried on in Canada by that person; OF = 

‘Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec, 

'229(3), will amend para. 85(1.1)(h) to read as above, to come into force on Royal 

Assent. : : 


Technical Notes: See under 12(4). 
(i) a NISA Fund No. 2. 


Related Provisions: 85(1.11) — Exception — foreign resource property or interest 
in FIE; 85(1.2) — Limitation on 85(1.1)(h); 248(4) — Interest in real property includes 
4 leasehold interest but not a security interest; 248(4.1) — Meaning of “real right in an 
/mmovable”. 


History: Para. 85(1.1)(b) amended by 1997, c. 25, s. 17, applicable to dispositions that 
peeur in an insurer’s 1997 or subsequent taxation year. Para. (b) formerly read: 


(b) a capital property that is real property or an interest in or an option in respect 
of real property, owned by a non-resident insurer where that property and the 
property received as consideration for that property are property used by it in the 
year in, or held by it in the year in the course of (within the meaning assigned by 
subsection 138(12)), carrying on an insurance business in Canada; 


’ara. 85(1.1)(g) amended, and para. (g.1) added, by 1995, c. 21, subsecs. 53(2), (3); 
| ara. (g) applicable to dispositions occurring in taxation years that begin after October 
| 994, and para. (g.1) applicable to dispositions, occurring after February 22, 1994. Para. 
8) formerly read: 


(g) a property (other than a capital property or an inventory) that is a security or 
debt obligation used by the taxpayer in the year in, or held by it in the year in the 
Course of, carrying on the business of insurance or lending money; 


, ara. 85(1.1)(f) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 35(3), applica- 
| le to dispositions occurring after December 20, 1991. Para. (f) formerly read: 


| (f) an inventory (other than real property); 


; 
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Para. 85(1.1)(i) added by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 35(4), applicable 

to dispositions occurring after 1990. 

Para. 85(1.1)(h) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 64(3), applicable to 
(a) dispositions ‘occurring after 1989, and 
(b) dispositions occurring after 1984 where the taxpayer is a resident of a country 
with which Canada has a tax treaty and a provision of that treaty that was pre- 
scribed for the purposes of section 115.1 of the Act was effective at the time the 
disposition occurred. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


(1.11) Exception — Notwithstanding subsection (1.1), a foreign 
resource property, or an interest in a partnership that derives all or 
part of its value from one or more foreign resource properties, is not 
an eligible property of a taxpayer in respect of a disposition by the 
taxpayer to a corporation where 


(a) the taxpayer and the corporation do not deal with each other 
at arm’s length; and 


(b) it is reasonable to conclude that one of the purposes of the 
disposition, or a series of transactions or events of which the dis- 
position is a part, is to increase the extent to which any person 
may claim a deduction under section 126. 


_ Proposed Amendment — 85(1.11) 


(1.11), Exception — Notwithstanding subsection (1.1), the fol- 
lowing property is not an eligible property of a taxpayer in respect 
of a disposition of the property in a taxation year by the taxpayer 
fOacOmporauon, = . ao 
(a) a foreign resource property, Or an interest in a partnership 
that derives all or part of its value from one or more foreign — 
resource properties, if _ 
____ (i) the taxpayer and the corpo 
_ other at arm’s length, a . a 
(i) it is reasonable to conclude that one of the purposes of 
the disposition, or a series of transactions or events of 
which the disposition is a part, is to increase the extent to _ 
_ Which any person may claim a deduction under section — 


O96. and 


do not deal with each 


pplicable to taxation years that begin _ 


Subsection 85(1.1) describes the types of property (referre foas 
at may be transferred to a corporation under subsection 85(1). _ 
ic provides that certain foreign resource property (or an interest in _ 
a partnership that derives all or part of its value from one or more foreign resource 
properties) is not an “eligible property” of a taxpayer in respect of a transfer to a 
corporation. = . — 


Subsection 85(1.11) is amended to provide that a specified participating interest is 
not an eligible property of a taxpayer in respect of a transfer to a corporation. The 
concept of a specified participating interest is generally relevant in the context of the 
foreign investment entity rules in sections 9 4.4. For more information on the 
definition “specified participating interest ection 248(1), see the commentary 
on that definition.  . 


Related Provisions: 251(1) — Arm’s length. 


History: Subsec. 85(1.11) added by 2001, c. 17, subsec. 62(2), applicable to disposi- 
tions that occur after December 21, 2000 other than a disposition by a taxpayer that 
occurs pursuant to an agreement in writing made by the taxpayer on or before that date. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


(1.2) Application of subsec. (1) [to non-resident vendor] — 
Subsection (1) does not apply to a disposition by a taxpayer to a 
corporation of a property referred to in paragraph (1.1)(h) unless 


(a) immediately after the disposition, the corporation is con- 
trolled by the taxpayer, a person or persons related (otherwise 
than because of a right referred to in paragraph 251(5)(b)) to the 
taxpayer or the taxpayer and. a person or persons so related to the 
taxpayer; 

(b) the disposition is part of a transaction or series of transac- 
tions in which all or substantially all of the property used in the 
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business referred to in paragraph (1.1)(h) is disposed of by the 
taxpayer to the corporation, and 
(c) the disposition is not part of a series of transactions that re- 
sult in control of the corporation being acquired by a person or 
group of persons after the time that is immediately after the 
disposition. 
Related Provisions: 139.1(18) — Holding corporation deemed not to acquire con- 
trol of insurer on demutualization; 256(6)(9) — Whether control acquired. 
History: Subsec. 85(1.2) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 64(4), 
applicable to 
(a) dispositions occurring after 1989, and 
(b) dispositions occurring after 1984 where the taxpayer is a resident of a country 
with which Canada has a tax treaty and a provision of that treaty that was pre- 
scribed for the purposes of section 115.1 of the said Act was effective at the time 
the disposition occurred, 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


(1.3) Meaning of “wholly owned corporation” — For the pur- 
poses of this subsection and paragraph (1)(e.2), “wholly owned cor- 
poration” of a taxpayer means a corporation all the issued and out- 
standing shares of the capital stock of which (except directors’ 
qualifying shares) belong to 

(a) the taxpayer; 

(b) a corporation that is a wholly owned corporation of the tax- 

payer; or 

(c) any combination of persons described in paragraph (a) or (b). 
History: Subsec. 85(1.3) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 64(4), 
applicable to dispositions occurring after June 1988. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


(1.4) Definitions — For the purpose of subsection (1. 1), “financial 
institution”, “mark-to-market property” and “specified debt obliga- 
tion” have the meanings assigned by subsection 142.2(1). 


History: Subsec. 85(1.4) added by 1995, c. 21, subsec. 53(4), applicable to disposi- 
tions occurring after February 22, 1994. 


(2) Transfer of property to corporation from partner- 
ship — Where 
(a) a partnership has disposed, to a taxable Canadian corporation 
for consideration that includes shares of the corporation’s capital 
stock, of any partnership property that was 
(i) a capital property (other than real property, or an interest 
in or an option in respect of real property, where the partner- 
ship was not a Canadian partnership at the time of the 


the disposition), 


<< Srl | 
Technical Notes: See under 12(4). _ 


(ii) a property described in any of paragraphs (1.1)(c) to (f), 
or 

(iii) a property that would be described in paragraph (1.1)(g) 
or (g.1) if the references in those paragraphs to “taxpayer” 
were read as “partnership”, and 


(b) the corporation and all the members of the partnership have 
jointly so elected, in prescribed form and within the time re- 
ferred to in subsection (6), 


paragraphs (1)(a) to (i) are applicable, with such modifications as 
the circumstances require, in respect of the disposition as if the part- 
nership were a taxpayer resident in Canada who had disposed of the 
property to the corporation. 
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Related Provisions: 13(21.2)(d) —No election allowed on certain transfers of de- 
preciable property where u.c.c. exceeds fair market value; 40(3.3), (3.4) — Limitation 
on loss where share acquired by affiliated person; 51(4) — Application of 85(2) to ex- 
change of convertible property; 54.2 — Certain shares deemed to be capital property; 
69(11) — Where corporation later sells transferred property and shelters gain; 85(3) — 
Where partnership wound up; 85(5) — Rules on transfers of depreciable property, 
85(6) — Time for election; 86(3)(a) — Section 86 does not apply where 85(2) applies; 
139.1(4)(c) — No election allowed re ownership rights on demutualization of insurer; 
248(4) — Interest in real property; 248(4.1) — Meaning of “real right in an immoy- 
able”; Reg. 5301(8) — Effect of transfer on instalment base of transferee; Canada-US. 
Tax Treaty:Art. XIII:8 — Deferral of tax for U.S. resident transferor. 


History: The portion of subsec. 85(2) before para. (b) amended by 1998, c. 19, subsec. 
116(1), applicable to dispositions that occur after June 20, 1996. That portion formerly 
read: 


(2) Where, after May 6, 1974, 


(a) a partnership has disposed of any partnership property that was a capital 
property (other than real property, or an interest in or an option in respect of 
real property, owned by a partnership that was not a Canadian partnership at 
the time of the disposition), a Canadian resource property, a foreign resource 
property, an eligible capital property, an inventory (other than real property) 
or a property (other than a capital property or an inventory) that is a security 
or debt obligation used by it in the year in, or held by it in the year in the 
course of, carrying on the business of insurance or lending money to a taxa- 
ble Canadian corporation for consideration that includes shares of the capital 
stock of the corporation, and 


1.T. Application Rules: 20(1.2) (transfer of depreciable property by person who 
owned it before 1972). 


Interpretation Bulletins: IT-217R: Depreciable property owned on December 31, 
1971 (archived); IT-378R: Winding-up of a partnership; IT-457R: Election by profes- 
sionals to exclude work in progress from income. 


Information Circulars: 76-19R3: Transfer of property to a corporation under section 
85. 


Forms: T2 SCH 44: Non-arm’s length transactions; T2058: Election on disposition of — 


property by a partnership to a taxable Canadian corporation. 


(2.1) Computing paid-up capital — Where subsection (1) or (2) 
applies to a disposition of property (other than a disposition of pro- 


perty to which section 84.1 or 212.1 applies) to a corporation by a- 
person or partnership (in this subsection referred to as the 


“taxpayer’’), 


(a) in computing the paid-up capital in respect of any particular 
class of shares of the capital stock of the corporation at the time 
of, and at any time after, the issue of shares of the capital stock 
of the corporation in consideration for the disposition of the pro- | 
perty, there shall be deducted an amount determined by the | 
formula 


G 
(A-B)x= 


where 


A is the increase, if any, determined without reference to this | 
section as it applies to the disposition of the property, in the | 
paid-up capital in respect of all the shares of the capital stock 
of the corporation as a result of the acquisition by the corpo- 
ration of the property, 


Bis the amount, if any, by which the corporation’s cost of the 
property, immediately after the acquisition, determined under 
subsection (1) or (2), as the case may be, exceeds the fair 
market value, immediately after the acquisition, of any con- 
sideration (other than shares of the capital stock of the corpo- 
ration) received by the taxpayer from the corporation for the 
property, and 


C is the increase, if any, determined without reference to this. 
section as it applies to the disposition of the property, in the 
paid-up capital in respect of the particular class of shares as ¢ 
result of the acquisition by the corporation of the property” 
and 


(b) in computing the paid-up capital, at any time after Novembe 
21, 1985, in respect of any class of shares of the capital stock o 


| 


446 


Subdivision h — Corporations Resident in Canada 


a corporation, there shall be added an amount equal to the lesser 
of 


(i) the amount, if any, by which 


(A) the total of all amounts each of which is an amount 
deemed by subsection 84(3), (4) or (4.1) to be a dividend 
on shares of that class paid after November 21, 1985 and 
before that time by the corporation 


exceeds 


(B) the total of such dividends that would be determined 
under clause (A) if the Act were read without reference to 
paragraph (a), and 


(ii) the total of all amounts required by paragraph (a) to be 
deducted in computing the paid-up capital in respect of that 
class of shares after November 21, 1985 and before that time. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: All that portion of subsec, 85(2.1) preceding the formula in para. (a) substi- 
tuted by 1994, c, 21, subsec. 36(2), applicable to dispositions occurring after November 
21, 1985 and, notwithstanding subsections 152(4) to (5), such assessments and determi- 
_ nations in respect of any taxation year may be made as are consequential on the appli- 
_ Cation of the provision, as amended, to dispositions occurring before 1993, That portion 
of the subsec. formerly read: 
(2.1) Computation of paid-up capital — Where subsection (1) or (2) has been 
applicable in respect of a disposition to a corporation, after November 21, 1985, 
of property (other than a disposition of property in respect of which section 84.1 
or 212.1 applies) by a person or partnership (in this subsection referred to as the 
“taxpayer”), the following rules apply: 
(a) in computing the paid-up capital, at any time after the disposition of the 
property, in respect of any particular class of shares of the capital stock of 
the corporation, there shall be deducted an amount determined by the 
formula 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
_ subsection 85(1). 


| Advance Tax Rulings: ATR-28: Redemption of capital stock of family farm corpo- 
ration; ATR-32: Rollover of fixed assets from Opco into Holdco; ATR-35: Partitioning 
of assets to get specific ownership — “butterfly”; ATR-36: Estate freeze. 


(3) Where partnership wound up — Where, 


(a) in respect of any disposition of partnership property of a 
partnership to a corporation, subsection (2) applies, 


__ (b) the affairs of the partnership were wound up within 60 days 
| after the disposition, and 


(c) immediately before the winding-up there was no partnership 
property other than money or property received from the corpo- 
ration as consideration for the disposition, 


the following rules apply: 


(d) the cost to any member of the partnership of any property 
(other than shares of the capital stock of the corporation or a 
right to receive any such shares) received by the member as con- 
sideration for the disposition of the member’s partnership inter- 
est on the winding-up shall be deemed to be the fair market 
value of the property at the time of the winding-up, 


___(e) the cost to any member of the partnership of any preferred 

_ shares of any class of the capital stock of the corporation receiv- 

_ able by the member as consideration for the disposition of the 
member’s partnership interest on the winding-up shall be 
deemed to be 


(i) where any common shares of the capital stock of the cor- 
poration were also receivable by the member as considera- 
tion for the disposition of the interest, the lesser of 


(A) the fair market value, immediately after the winding- 
up, of the preferred shares of that class so receivable by 
the member, and 


(B) that proportion of the amount, if any, by which the 
adjusted cost base to the member of the member’s part- 
nership interest immediately before the winding-up ex- 
ceeds the total of the fair market value, at the time of the 
winding-up, of the consideration (other than shares of the 
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capital stock of the corporation or a right to receive any 
such shares) received by the member for the disposition 
of the interest, that 


(I) the fair market value, immediately after the wind- 
ing-up, of the preferred shares of that class so receiva- 
ble by the member, 


is of 


(II) the fair market value, immediately after the wind- 
ing-up, of all preferred shares of the capital stock of 
the corporation receivable by the member as consider- 
ation for the disposition, and 


(ii) in any other case, the amount determined under clause 


(i)(B), 


(f) the cost to any member of the partnership of any common 
shares of any class of the capital stock of the corporation receiv- 
able by the member as consideration for the disposition of the 
member’s partnership interest on the winding-up shall be 
deemed to be that proportion of the amount, if any, by which the 
adjusted cost base to the member of the member’s partnership 
interest immediately before the winding-up exceeds the total of 
the fair market value, at the time of the winding-up, of the con- 
sideration (other than shares of the capital stock of the corpora- 
tion or a right to receive any such shares) received by the mem- 
ber for the disposition of the interest and the cost to the member 
of all preferred shares of the capital stock of the corporation re- 
ceivable by the member as consideration for the disposition of 
the interest, that 


(i) the fair market value, immediately after the winding-up, 
of the common shares of that class so receivable by the 
member, 


is of 


(ii) the fair market value, immediately after the winding-up, 
of all common shares of the capital stock of the corporation 
so receivable by the member as consideration for the 
disposition, 


(g) the proceeds of disposition of the partnership interest of any 
member of the partnership shall be deemed to be the cost to the 
member of all shares and property receivable or received by the 
member as consideration for the disposition of the interest plus 
the amount of any money received by the member as considera- 
tion for the disposition, and 


(h) where the partnership has distributed partnership property re- 
ferred to in paragraph (c) to a member of the partnership, the 
partnership shall be deemed to have disposed of that property for 
proceeds equal to the cost amount to the partnership of the pro- 
perty immediately before its distribution. 


Related Provisions: 69(11)(a)(i) — Exception to rule deeming proceeds at FMV 
where capital gains exemption claimed after incorporation of partnership; 98(2) — 
Deemed proceeds; 98(4) — Winding-up of partnership. 


I.T. Application Rules: 20(1.2) (transfer of depreciable property by person who 
owned it before 1972). 


Interpretation Bulletins: IT-217R: Depreciable property owned on December 31, 
1971 (archived); IT-242R: Retired partners; IT-338R2: Partnership interests — effects 
on adjusted cost base resulting from the admission or retirement of a partner (archived); 
IT-378R: Winding-up of a partnership; IT-457R: Election by professionals to exclude 
work in progress from income. 


(4) [Repealed] 


History: Subsec. 85(4) repealed by 1998, c. 19, subsec. 116(3), applicable, subject to 
s. 247 of 1998, c. 19 (grandfathering rule reproduced after s. 260), to dispositions of 
property that occur after April 26, 1995. The subsec. formerly read: 


(4) Loss from disposition to controlled corporation — Where a taxpayer or a 
partnership (in this subsection referred to as the “taxpayer”) disposes of any cap- 
ital property (other than depreciable property of a prescribed class) of the tax- 
payer or eligible capital property in respect of a business of the taxpayer in re- 
spect of which the taxpayer would, but for this subsection, be permitted a 
deduction under paragraph 24(1)(a), to a corporation that immediately after the 
disposition is controlled, directly or indirectly in any manner whatever, by the 
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taxpayer, by the spouse of the taxpayer or bya person or group of persons by 
whom the taxpayer is controlled, directly or indirectly in any manner whatever, 
(a) notwithstanding any other provision of this Act, 
(i) the capital loss therefrom, and 
(ii) any deduction under paragraph 24(1)(a) in respect of the business in 


computing the taxpayer's income for the taxation year in which the tax- 
payer ceased to carry on the business 


shall be deemed to be nil; and 


(b) except where the property so disposed of was, immediately after the dis- 
position, an obligation that was payable to the corporation by another corpo- 
ration that is related to the corporation or by a corporation or a partnership 
that would be related to the corporation if paragraph 80(2)(j) applied for the 
purpose of this paragraph, in computing the adjusted cost base to the tax- 
payer of all shares of any particular class of the capital stock of the corpora- 
tion owned by the taxpayer immediately after the disposition, there shall be 
added that proportion of the amount, if any, by which 


(i) the cost amount to the taxpayer immediately before the disposition of 
the property so disposed of, 
exceeds the total of 

(ii) the taxpayer’s proceeds of disposition of the property or, where the 
property ‘is an eligible capital property, 4/3 of the taxpayer’s eligible 
capital amount resulting from, the disposition of the property, and 
(ii.1) where the property disposed of by the taxpayer is a share of the 
capital stock of a corporation, the total of all amounts each of which is 
an amount that, but for paragraphs. (a) and 40(2)(e), would be deducted 


(A) under subsection 93(2) or 112(3) or (3.2) in computing a loss of 
the taxpayer from the disposition, or 


(B) where, the taxpayer is a partnership, by a corporation that is a 
member of the partnership under subsection 112(3.1) in computing 
its share of the loss of the partnership from the disposition, 


that 


(iii) the fair market value, immediately after the disposition, of all shares 
of that class so owned by the taxpayer, 


is of 


(iv) the fair market value, immediately after the disposition, of all shares 
of the capital stock of the corporation so owned by the taxpayer. 


Subpara. 85(4)(b)(ii) amended by 1998, c. 19, subsec, 116(2), applicable 


(a) in the case of.a corporation, to dispositions by it of property that occur after the 
beginning of its first taxation year that begins after June 1988; and 


(b) in any other case, to dispositions of property in respect of a business that 6ccur 
after the beginning of the first fiseal period, that begins after 1987, of the business. 


The subpara. formerly read: 


(ii) the taxpayer’s proceeds of disposition of the property or, where the property 
is an eligible capital property, the taxpayer’s eligible capital amount resulting 
from the disposition of the property, and 


The opening words of para. 85(4)(b) amended by 1995, c. 21, s. 28, applicable to pro- 
perty disposed of after July 12, 1994, other than property disposed of pursuant to an 
agreement in writing entered into before July 13, 1994. The opening words formerly 
read: 


(b) in computing the adjusted cost, base to the taxpayer of all shares of any par- 
ticular class of the capital stock of the corporation owned by the taxpayer imme- 
diately after the disposition, there shall be added that proportion of the amount, if 
any, by which 
The opening words of para. 85(4)(b) substituted by 1994, c. 21, subsec. 36(3), 
applicable 
(a) in the case of a corporation, to dispositions by it of property occurring after the 
beginning of its first taxation year that begins after June 1988; and 


(b) in any other case, to dispositions of property in respect of a business occurring 
after the beginning of the first fiscal period, that begins after 1987, of the business. 


The opening words of that para. formerly read: 


(b) in computing the adjusted cost base to the taxpayer of all shares of any par- 
ticular class of the capital stock of the corporation owned by the taxpayer imme- 
diately after the disposition, there shall be added, in the case of capital property, 
the amount that is equal to, and in the case of eligible capital property, “/ of the 
amount that is equal to, that proportion of the amount, if any, by which 


That portion of subsec. 85(4) preceding para. (b) substituted by 1994, c. 7, Sch. I 
(1991, c. 49), subsec. 64(5), applicable to dispositions occurring after July 13, 1990. 
That portion formerly read: 


(4) Where loss from disposition of property to controlled corporation — 
Where a taxpayer or a partnership (in this subsection referred to as the taxpayer) 
has, after May 6, 1974, disposed of any capital property or eligible capital pro- 
perty of the taxpayer to a corporation that, immediately after the disposition, was 
controlled, directly or indirectly in any manner whatever, by the taxpayer, by the 
spouse of the taxpayer or by a person or group of persons by whom the taxpayer 
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was controlled, directly or indirectly in any manner whatever, and, but for this 
subsection, subsection 24(2) and paragraphs 40(2)(e) and (g), the taxpayer would 
have had a capital loss therefrom or a deduction pursuant to paragraph 24(1)(a) 
in computing the taxpayer’s income for the taxation year in which the taxpayer 
ceased to carry on a business, as the case may be, the following rules apply: 
(a) notwithstanding section 24 and paragraphs 40(2)(e) and (g), the tax- 
payer’s capital loss therefrom, or the taxpayer’s deduction pursuant to para- 
graph 24(1)(a) in computing the taxpayer’s income for the taxation year in 
which the taxpayer ceased to carry on the business, as the case may be, oth- 
erwise determined shall be deemed to be nil; and 
That portion of para. 85(4)(b) between subparas. (i) and (iii) substituted by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 64(6), applicable with respect to dispositions occurring 
after July 13, 1990. That portion formerly read: 
exceeds 
(ii) the taxpayer’s proceeds of disposition of the property or, where the pro- 
perty was an eligible capital property, the taxpayer’s eligible capital amount, 
as a result of the disposition of that property 
that 


Selected Cases [subsec. 85(4)]: Miller Estate v. R., [2002] 1 CTCy2555 (Teel 
(Temporary restraining order did not affect control of shares). 


(5) Rules on transfers of depreciable property — Where 
subsection (1) or (2) has applied to a disposition at any time of de- 
preciable property to a person (in this subsection referred to as the 
“transferee”) and the capital cost to the transferor of the property 
exceeds the transferor’s proceeds of disposition of the property, for 
the purposes of sections 13 and 20 and any regulations made for the 
purpose of paragraph 20(1)(a), 

(a) the capital cost to the transferee of the property is deemed to 

be the amount that was its capital cost to the transferor; and 


(b) the excess is deemed to have been deducted by the transferee 
under paragraph 20(1)(a) in respect of the property in computing 
income for taxation years that ended before that time. 
Related Provisions: 13(7)(e) — Similar rule on non-arm’s length transfer of depre- 
ciable property; 132.2(1)(d) [to be repealed], 132.2(5)(d) [draft] — Parallel rule on mu- 
tual fund reorganization. 
History: Subsec. 85(5) amended by 1998, c. 19, subsec. 116(4), applicable, subject to 
s. 247 of 1998, c. 19 (grandfathering rule reproduced after s. 260), to dispositions of 
property that occur after April 26, 1995. The subsec. formerly read: 
(5) Where subsection (1), (2) or (5.1) has applied in respect of a disposition of 
depreciable property to a person or partnership (in this subsection referred to as 
the “‘transferee”) and the capital cost to the transferor of the property exceeds the 
transferor’s proceeds of disposition of the property, for the purposes of sections 
13 and 20 and any regulations made under paragraph 20(1)(a), 
(a) the capital cost of the property to the transferee shall be deemed to be the 
amount that was the capital cost of the property to the transferor; and 
(b) the excess shall be deemed to have been allowed to the transferee in 
respect of the property under regulations made under paragraph 20(1)(a) in 
computing income for taxation years before the acquisition by the transferee 
of the property. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


(5.1) Acquisition of apprentice tools, re capital cost and | 
deemed depreciation — If subsection (1) has applied in respect 
of the acquisition at any particular time of any depreciable property | 
by a corporation from an individual, the cost of the property to the 
individual was included in computing an amount under paragraph | 
8(1)(r) in respect of the individual, and the amount that would be 
the cost of the property to the individual immediately before the 
transfer if this Act were read without reference to subsection 8(7) 
(which amount is in this subsection referred to as the “individual’s — 
original cost”) exceeds the individual’s proceeds of disposition of 
the property, | 
(a) the capital cost to the corporation of the property is deemed — 
to be equal to the individual’s original cost; and u 


(b) the amount by which the individual’s original cost exceeds 
the individual’s proceeds of disposition in respect of the pro-— 
perty is deemed to have been deducted by the corporation under | 
paragraph 20(1)(a) in respect of the property in computing in- 
come for taxation years that ended before that particular time. _ 
Related Provisions: 56(1)(k) — Income inclusion where tools disposed of withoul | . 
rollover; 97(5) — Parallel rule for rollover to partnership. | 
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History: Subsec. 85(5.1) added by 2002, ¢, 9, s. 29, applicable to dispositions that 
occur after 2001. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 
History [former subsec. 85(5.1)]: Subsec. 85(5.1) repealed by 1998, c. 19, subsec. 
116(5), applicable, ‘subject to's. 247 of 1998. ¢. 19 (grandfathering rule reproduced 
after s. 260), to dispositions of property that occur after April 26, 1995. The subsec. 
formerly read: 
(5.1) Idem — Where a person or a partnership (in this subsection referred to as 
the “taxpayer”) has disposed of any depreciable property of a prescribed class of 
the taxpayer to a transferee that was 
(a) a corporation that, immediately after the disposition, was controlled, di- 
rectly or indirectly in any manner whatever, by the taxpayer, by the spouse 
of the taxpayer or by a person, group of persons or partnership by whom or 
which the taxpayer was controlled, directly or indirectly in any manner 
whatever, 


(b) a person, spouse of a person, member of a group of persons or partner- 
ship who or that immediately after the disposition controlled the taxpayer, 
directly or indirectly in any manner whatever, or 

(c) a partnership and, immediately after the disposition, the taxpayer’s inter- 
est in the partnership as a member thereof is as described in paragraph 
97(3.1)(a) or (b), 


and the fair market value of the property at the time of the disposition is less than 
both the cost to the taxpayer of the property and the amount (in this subsection 
referred to as the “proportionate amount”) that is the proportion of the un- 
depreciated capital cost to the taxpayer of all property of that class immediately 
before the disposition that the fair market value of the property at the time of the 
disposition is of the fair market value of all property of that class at the time of 
disposition, the following rules apply: 


(d) subsections (1) and (2) and section 97 are not applicable with respect to 
the disposition, 


(e) the lesser of the cost to the taxpayer of the property and the proportionate 
amount in respect of the property shall be deemed to be the taxpayer’s pro- 
ceeds of disposition and the transferee’s cost of the property, 


(f) where two or more depreciable properties of a prescribed class of. the 
taxpayer are disposed of at the same time, paragraph (e) applies as if each 
property so disposed of had been separately disposed of in the order desig- 
nated by the taxpayer or, if the taxpayer does not so designate any such or- 
der, in the order designated by the Minister, and 


(g) the cost to the taxpayer of any particular property received by the tax- 
payer as consideration for the disposition shall be deemed to be an amount 
equal to the lesser of 


(i) the fair market value of the particular property at the time of the dis- 
position, and 
(i) that proportion of the fair market value, at the time of the disposi- 
tion, of the property disposed of by the taxpayer that 

(A) the amount determined under subparagraph (i) 
is of 

(B) the fair market value, at the time of the disposition, of all 


properties received by the taxpayer as consideration for the 
disposition. 


6) Time for election — Any election under subsection (1) or (2) 
‘hall be made on or before the day that is the earliest of the days on 
or before which any taxpayer making the election is required to file 
return of income pursuant to section 150 for the taxation year in 
vhich the transaction to which the election relates occurred. 


Nelated Provisions: 85(7)(9) — Late-filed election. 


7) Late filed election — Where the election referred to in sub- 
ection (6) was not made on or before the day on or before which 
‘le election was required by that subsection to be made and that day 
i after May 6, 1974, the election shall be deemed to have been 
jade on that day if, on or before the day that is 3 years after that 
ay, 

(a) the election is made in prescribed form; and 


(b) an estimate of the penalty in respect of that election is paid 
'_ by the taxpayer or the partnership, as the case may be, when that 
election is made. 


lated Provisions: 85(8), (9) — Penalty for late-filed election. 
‘formation Circulars: 76-19R3: Transfer of property to a corporation under section 
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(7.1) Special cases — Where, in the opinion of the Minister, the 
circumstances of a case are such that it would be just and equitable 


(a) to permit an election under subsection (1) or (2) to be made 
after the day that is 3 years after the day on or before which the 
election was required by subsection (6) to be made, or 


(b) to permit an election made under subsection (1) or (2) to be 
amended, 


the election or amended election shall be deemed to have been 
made on the day on or before which the election was So required to 
be made if 


(c) the election or amended election is made in prescribed form, 
and 


(d) an estimate of the penalty in respect of the election or 
amended election is paid by the taxpayer or partnership, as the 
case may be, when the election or amended election is made, 


and where this subsection applies to the amendment of an election, 
that election shall be deemed not to have been effective. 

Related Provisions: 85(8), (9) — Penalty for late-filed election. 

Selected Cases [subsec. 85(7.1)]: Bugera, [2003] 3 C.T.C. 256 (FCTD) (Late- 
filed elections not allowed; Minister’s discretion to refuse upheld where retroactive tax 
planning involved). 

Information Circulars: 76-19R3: Transfer of property to a corporation under section 
85; 92-1: Guidelines for accepting late, amended or revoked elections. 


(8) Penalty for late filed election — For the purposes of this 
section, the penalty in respect of an election or an amended election 
referred to in paragraph (7)(a) or (7.1)(c) is an amount equal to the 
lesser of 


(a) '/ of 1% of the amount, if any, by which 


(i) the fair market value of the property in respect of which 
that election or amended election was made, at the time the 
property was disposed of, 


exceeds 


(1i) the amount agreed on in the election or amended election 
by the taxpayer or partnership, as the case may. be, and the 
corporation, 


for each month or part of a month during the period commenc- 
ing with the day on or before which the election is required by 
subsection (6) to be made and ending on the day the election or 
amended election is made, and 


(b) an amount, not exceeding $8,000, equal to the product ob- 
tained by multiplying $100 by the number of months each of 
which is a month all or part of which is during the period re- 
ferred to in paragraph (a). 

Related Provisions: 220(3.1) — Waiver of penalty by CRA. 


(9) Unpaid balance of penalty — The Minister shall, with all 
due dispatch, examine each election and amended election referred 
to in paragraph (7)(a) or (7.1)(c), assess the penalty payable and 
send a notice of assessment to the taxpayer or partnership, as the 
case may be, and the taxpayer or partnership, as the case may be, 
shall pay forthwith to the Receiver General the amount, if any, by 
which the penalty so assessed exceeds the total of all amounts pre- 
viously paid on account of that penalty. 

Definitions [s. 85]: “acquired” — 256(7)—-(9); “adjusted cost base” — 54, 248(1): 
“amount” — 248(1); “arm’s length” — 251(1); “assessment”, “business” — 248(1): 
“Canada” — 255; “Canadian corporation” — 89(1), 248(1); “Canadian partnership” — 
102(1), 248(1); “Canadian resource property” — 66(15), 248(1); “capital loss” — 
39(1)(b), 248(1); “capital property” — 54, 248(1); “cash method” — 28(1), 248(1): 
“class of shares” — 248(6): “common share” — 248(1); “control” — 256(6)—(9): “con- 
trolled” — 256(6), (6.1); “corporation” — 248(1), Interpretation Act 35(1); “cumula- 
tive eligible capital” — 14(5), 248(1); “depreciable property” — 13(21), 248(1): “des- 
ignated insurance property” — 138(12), 248(1); “disposition” — 248(1): “eligible 
capital property” — 54, 248(1): “eligible property” — 85(1.1), (1.11): “farming” — 
248(1); “financial institution” — 85(1.4), 142.2(1); “foreign affiliate’ — 95(1), 248(1); 
“foreign resource property” — 66(15), 248(1): “immovable” — Quebec Civil Code art. 
900-907; “insurer” — 248(1); “interest?” — in real property 248(4); “inventory” — 
248(1); “mark-to-market property” — 85(1.4), 142.2(1); “Minister”, “NISA Fund No. 
2”, “non-resident” — 248(1); “paid-up capital” — 89(1), 248(1): “passenger vehicle”, 
“person”, “preferred share”, “prescribed”, “property” — 248(1); “qualifying share’ — 
192(6), 248(1) [not intended to apply tos. 85}; “real right in an immovable” — 
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248(4.1); “‘reguiation” — 248(1); “related” — 251(2); “‘resident in Canada” — 
94(3)(a)(viii), 250; “series of transactions” — 248(10); “share”, “shareholder” — 
248(1); “specified debt obligation” — 85(1.4), 142.2(1); “specified participating inter- 
est” — 248(1); “taxable Canadian corporation” — 89(1), 248(1); “taxable Canadian 
property” — 248(1); “taxable dividend” — 89(1), 248(1); “taxation year” — 249; “tax- 
payer” — 248(1); “undepreciated capital cost” — 13(21), 248(1); “wholly owned cor- 
poration” — 85(1.3). 

Interpretation Bulletins [s. 85]: IT-188R: Sale of accounts receivable. 
Information Circulars [s. 85]: 76-19R3: Transfer of property to a corporation under 
section 85. 


85.1 (1) Share for share exchange — Where shares of any par- 
ticular class of the capital stock of a Canadian corporation (in this 
section referred to as the “purchaser”) are issued to a taxpayer (in 
this section referred to as the “vendor’”) by the purchaser in ex- 
change for a capital property of the vendor that is shares of any 
particular class of the capital stock (in this section referred to as the 
“exchanged shares”) of another corporation that is a taxable Cana- 
dian corporation (in this section referred to as the “acquired corpo- 
ration”), subject to subsection (2), 


(a) except where the vendor has, in the vendor’s return of in- 
come for the taxation year in which the exchange occurred, in- 
cluded in computing the vendor’s income for that year any por- 
tion of the gain or loss, otherwise determined, from the 
disposition of the exchanged shares, the vendor shall be deemed 


(i) to have disposed of the exchanged shares for proceeds of 
disposition equal to the adjusted cost base to the vendor of 
those shares immediately before the exchange, and 


(ii) to have acquired the shares of the purchaser at a cost to 
the vendor equal to the adjusted cost base to the vendor of 
the exchanged shares immediately before the exchange, 


and where the exchanged shares were taxable Canadian property 
of the vendor, the shares of the purchaser so acquired by the 
vendor shall be deemed to be taxable Canadian property of the 
vendor; and 


(b) the cost to the purchaser of each exchanged share, at any 
time up to and including the time the purchaser disposed of the 
share, shall be deemed to be the lesser of 


(i) its fair market value immediately before the exchange, 
and 


(ii) its paid-up capital immediately before the exchange. 


Related Provisions: 7(1.5)— Shares acquired through employee stock option; 
40(3.5)(b)(ii) — Application of loss deferral rules on share exchange; 85.1(2) — 
Where rollover not to apply; 85.1(3)-(6) — Exchange of foreign share for foreign 
share: 107(2)(d.1)(iii), 107.4(3)(f) — Deemed taxable Canadian property retains status 
when rolled out of trust or into trust; 112(7) — Application of stop-loss rule where 
shares exchanged; 219.1 — Corporate emigration; 248(25.1) — Deemed taxable Cana- 
dian property retains status through trust-to-trust transfer; 256(7)(c), (d) — Whether 
control of corporation acquired on rollover; Canada-U.S. Tax Treaty:Art. XIII:8 — 
Deferral of tax for U.S. resident transferor. 

History: That portion of subsec. 85.1(1) preceding para. (a) amended by 1994, c. 7, 


Sch. VIII (1993, c. 24), s. 36, applicable to exchanges of shares occurring after Decem- 
ber 20, 1991. That portion formerly read: 


85.1 (1) Where shares of any particular class of the capital stock of a Canadian 
corporation (in this section referred to as the “purchaser”) have, after May 6, 
1974, been issued to a taxpayer (in this section referred to as the “vendor’’) by 
the purchaser in exchange for capital property of the vendor that is shares of any 
particular class of the capital stock (in this section referred to as the “exchanged 
shares”) of another corporation (in this section referred to as the “acquired cor- 
poration”), subject to subsection (2), the following rules apply: 

1.T. Application Rules: 26(26), (28). 

Interpretation Bulletins: IT-243R4: Dividend refund to private corporations; IT- 

291R3: Transfer of property to a corporation under subsection 85(1); IT-450R: Share 

for share exchange. 


Advance Tax Rulings: ATR-26: Share exchange. 


(2) Where subsec. (1) does not apply — Subsection (1) does 
not apply where 


(a) the vendor and purchaser were, immediately before the ex- 
change, not dealing with each other at arm’s length (otherwise 
than because of a right referred to in paragraph 251(5)(b) that is 
a right of the purchaser to acquire the exchanged shares), 


Part I, Division B 


(b) the vendor or persons with whom the vendor did not deal at 
arm’s length, or the vendor together with persons with whom the 
vendor did not deal at arm’s length, 


(i) controlled the purchaser, or 


(ii) beneficially owned shares of the capital stock of the pur- 
chaser having a fair market value of more than 50% of the 
fair market value of all of the outstanding shares of the capi- 
tal stock of the purchaser, 


immediately after the exchange; 


(c) the vendor and the purchaser have filed an election under 
subsection 85(1) or (2) with respect to the exchanged shares; 


(d) consideration other than shares of the particular class of the 
capital stock of the purchaser was received by the vendor for the 
exchanged shares, notwithstanding that the vendor may have 
disposed of shares of the capital stock of the acquired corpora- 
tion (other than the exchanged shares) to the purchaser for con- 
sideration other than shares of one class of the capital stock of 
the purchaser; or 


(e) the vendor 


(i) is a foreign affiliate of a taxpayer resident in Canada at the 
end of the taxation year of the vendor in which the exchange 
occurred, and 


(ii) has included any portion of the gain or loss, otherwise 
determined, from the disposition of the exchanged shares in 
computing its foreign accrual property income for the taxa- 
tion year of the vendor in which the exchange occurred. 


Related Provisions: 256(6), (6.1) — Meaning of “controlled”. 


History: Para. 85.1(2)(e) added by 2001, c. 17, subsec. 63(1), applicable to exchanges 
that occur after 1995. 
Para. 85.1(2)(a) substituted by 1994, c. 21, s. 37, applicable to exchanges occurring 
after December 21, 1992. That para. formerly read: 
(a) the vendor and purchaser were, immediately before the exchange, not dealing 
with each other at arm’s length; 
interpretation Bulletins: IT-243R4: Dividend refund to private corporations; IT- 
291R3: Transfer of property to a corporation under subsection 85(1); IT-450R: Share 
for share exchange. 


Advance Tax Rulings: ATR-26: Share exchange. 


(2.1) Computation of paid-up capital — Where, at any time, a 
purchaser has issued shares of its capital stock as a result of an ex- 
change to which subsection (1) applied, in computing the paid-up | 
capital in respect of any particular class of shares of its capital stock | 
at any particular time after that time 


(a) there shall be deducted that proportion of the amount, if any, 
by which 
(1) the increase, if any, as a result of the issue, in the paid-up 
capital in respect of all the shares of the capital stock of the 
purchaser, computed without reference to this subsection as | 
it applies to the issue, | 
{ 
1 


| 
exceeds 


(ii) the paid-up capital in respect of all of the exchanged 


shares received as a result of the exchange 


that 
(iii) the increase, if any, as a result of the issue, in the paid-up | 
capital in respect of the particular class of shares, computed’ 
without reference to this subsection as it applies to the issue, , 
is of | 
(iv) the amount, if any, determined in subparagraph (i) in re- 
spect of the issue; and 


I 
i 
(b) there shall be added an amount equal to the lesser of 


(i) the amount, if any, by which | 
(A) the total of all amounts each of which is an amoun 
deemed by subsection 84(3), (4) or (4.1) to be a dividenc 
on shares of that class paid by the purchaser before thr 
particular time 


| 
i 


450 


Subdivision h — Corporations Resident in Canada 


exceeds 


(B) the total that would be determined under clause (A) if 

this Act were read without reference to paragraph (a), and 
(ii) the total of all amounts required by paragraph (a) to be 
deducted in respect of that particular class of shares before 
the particular time. 


Related Provisions: 219.1 — Corporate emigration; 256(6), (6.1) — Meaning of 
“controlled”. 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations; IT- 


| 291R3: Transfer of property to a corporation under subsection 85(1); IT-450R: Share 


for share exchange. 


(3) Disposition of shares of foreign affiliate — Where a tax- 
payer has disposed of capital property that was shares of the capital 
stock of a foreign affiliate of the taxpayer to any corporation that 
was, immediately following the disposition, a foreign affiliate of the 


_ taxpayer (in this subsection referred to as the “acquiring affiliate’) 


, 


for consideration including shares of the capital stock of the acquir- 

ing affiliate, 
(a) the cost to the taxpayer of any property (other than shares of 
the capital stock of the acquiring affiliate) receivable by the tax- 
payer as consideration for the disposition shall be deemed to be 
the fair market value of the property at the time of the 
disposition; 
(b) the cost to the taxpayer of any shares of any class of the 
capital stock of the acquiring affiliate receivable by the taxpayer 
as consideration for the disposition shall be deemed to be that 
proportion of the amount, if any, by which the total of the ad- 
justed cost bases to the taxpayer, immediately before the dispo- 
sition, of the shares disposed of exceeds the fair market value at 
that time of the consideration receivable for the disposition 
(other than shares of the capital stock of the acquiring affiliate) 
that 


(i) the fair market value, immediately after the disposition, of 
those shares of the acquiring affiliate of that class 


is of 
(ii) the fair market value, immediately after the disposition, 


of all shares of the capital stock of the acquiring affiliate re- 
ceivable by the taxpayer as consideration for the disposition; 


(c) the taxpayer’s proceeds of disposition of the shares shall be 
deemed to be an amount equal to the cost to the taxpayer of all 
shares and other property receivable by the taxpayer from the 
acquiring affiliate as consideration for the disposition; and 


(d) the cost to the acquiring affiliate of the shares acquired from 
the taxpayer shall be deemed to be an amount equal to the tax- 
payer’s proceeds of disposition referred to in paragraph (c). 


‘Related Provisions: 44.1(6), (7) — Small business investment rollover on exchange 
of shares; 53(1)(c) — Addition to ACB of share; 85.1(4) — Exception. 


(4) Exception — Subsection (3) is not applicable in respect of a 
disposition at any time by a taxpayer of a share of the capital stock 
of a foreign affiliate, all or substantially all of the property of which 
at that time was excluded property (within the meaning assigned by 
subsection 95(1)), to another foreign affiliate of the taxpayer where 
che disposition is part of a series of transactions or events for the 
urpose of disposing of the share to a person who, immediately af- 
‘er the series of transactions or events, was a person (other than a 
Voreign affiliate of the taxpayer) with whom the taxpayer was deal- 
‘ng at arm’s length. 


Proposed Amendment — 85.1(4) _ 


4) Exception — Subsection (3) does not apply in respect of a 
lisposition at any time by a taxpayer of property that is 

_ (a) a share of the capital stock of a foreign affiliate, all or sub- 
‘ stantially all of the property of which at that time was excluded 
_ property (within the meaning assigned by subsection 95(1)), to 
' another foreign affiliate of the taxpayer where the disposition 
) is part of a series of transactions or events for the purpose of 
_ disposing of the share to a person who, immediately after the 


451 


S. 85.1(5) 


series of transactions or events, was a person (other than a for- 

eign affiliate of the taxpayer) with whom the taxpayer was 

dealing at arm’s length; or Lo 

(b) a specified participating interest. 
Application: The July 18, 2005 draft legislation (Part | — NRTs ard FIEs), subsec. 
13(1), will amend subsec. 85.1(4) to read as above, applicable to dispositions and 
exchanges that occur in taxation years that begin after 2002. 
Technical Notes: Subsection 85.1(3) permits a taxpayer to transfer, on a tax- 
C asis, the shares of a foreign affiliate of the taxpayer to another 
axpayer. Subsection 85.1(5) provides a similar rollover for 
nge shares of a foreign corporation for shares of another cor- 
.1(4) and (6), respectively, identify circumstances in which 


or (5) will not apply, - 


poration, § 
subsection 


Subsection 85.1(4) is amended to provide that subsection 85.1(3) does not apply toa 
disposition at any time by a taxpayer of a property that is a specified participating. 
interest. Subsection 85.1(6) is similarly amended so that subsection 85.1(5) does not 
apply to an exchanged share that was, immediately before the exchange, a specified 
participating interest. The concept of a specified participating interest is generally 
relevant in the context of the foreign investment entity rules in sections 94.1 to 94.4. 
For more information on the definition “spe articipating interest” in subsection 
248(1), see the commentary on that definitior 


Related Provisions: 248(10) — Series of transactions. 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations; IT- 
291R3: Transfer of property to a corporation under subsection 85(1). 


(5) Foreign share for foreign share exchange — Subject to 
subsections (3) and (6) and 95(2), where a corporation resident in a 
country other than Canada (in this section referred to as the “foreign 
purchaser’”’) issues shares of its capital stock (in this section referred 
to as the “issued foreign shares”) to a vendor in exchange for shares 
of the capital stock of another corporation resident in a country 
other than Canada (in this section referred to as the “exchanged for- 
eign shares”) that were immediately before the exchange capital 
property of the vendor, except where the vendor has, in the ven- 
dor’s return of income for the taxation year in which the exchange 
occurred, included in computing the vendor’s income for that year 
any portion of the gain or loss, otherwise determined, from the dis- 
position of the exchanged foreign shares, the vendor is deemed 


(a) to have disposed of the exchanged foreign shares for pro- 
ceeds of disposition equal to the adjusted cost base to the vendor 
of those shares immediately before the exchange, and 


(b) to have acquired the issued foreign shares at a cost to the 
vendor equal to the adjusted cost base to the vendor of the ex- 
changed foreign shares immediately before the exchange, 


and where the exchanged foreign shares were taxable Canadian pro- 
perty of the vendor, the issued foreign shares so acquired by the 
vendor are deemed to be taxable Canadian property of the vendor. 


Proposed Amendment — 85.1(5) 
Letter from Dept. of Finance, December 16, 2005: 


Dear {xxx}: . : oo : 
I am replying to your letters of July 14, 2005 and November 9, 2005, as well as your 
conversations with Davine Roach and Kerry Harnish of the Tax Legislation Division, 

concerning a corporate reorganization on July 20, 2005 of a widely-held foreign corpo-- 
ration the shares of which are listed on a prescribed stock exchange. During the reor- 

ganizatic adian shareholders exchanged their shares of one of the foreign corpo- 

rations in the corporate group for shares of another foreign corporation in the same 
corporate sroup,  —i—i—™S 

As a general matter, subsection 85.1(5) of the Income Tax Act is meant to provide a 
rollover in respect of foreign share-for-share exchanges described in that subsection. 
Your enquiry relates to the requirement in subsection 85.1(5) that the foreign purchaser 
corporation “issue” its shares to the vendor shareholder in exchange for shares of the 
capital stock of another foreign corporation. Your concern, and that of the Canada Rev- 
enue Agency, is that the shares of the foreign purchaser corporation were not issued to 
the Canadian shareholders although those shareholders did acquire the shares in consid- 
eration for the disposed of shares, You therefore request that subsection 85.1(5) be 
clarified to accommodate the particular foreign share-for-share exchange. 


Based on the information provided to us, we are prepared to recommend that subsec- 
tion 85.1(5) be amended to replace the issuance requirement with a requirement that 
the vendor shareholder acquire the shares of the foreign purchaser corporation (which 
shares become listed on a prescribed stock exchange) solely in exchange for shares of 
another foreign corporation (that are listed on a prescribed stock exchange). We would 
also recommend that any such amendment apply to such share-for-share exchanges 
made on or after July 1, 2005. While we cannot. as you know, offer an assurance that 


S. 85.1(5) 


either the Minister or Parliament will agree with our recommendation, | hope taat this 
statement of our position is helpful to you. — a 


Thank you for bringing your concerns fo our attention. 
Yours sincerely, 


Len Farber : So 
General Director, Tax Legislation Division, Tax Policy Branch 


Related Provisions: 85.1(6) — Where rollover does not apply: 86.1(1) — Foreign 
spinoff; 95(2)(f-6)() —-No FAPI rollover where 85.1(5) applies; 107(2)(d.1) (ii), 
107.4(3)(f) — Deemed taxable Canadian property retains status when rolled out of trust 
or into trust: 248(25.1) — Deemed taxable Canadian property retains status through 
trust-to-trust transfer. 

History: Subsec. 85.1(5) added by 2001, c. 17, subsec. 63(2), applicable to exchanges 
that occur after 1995. 


(6) Where subsection (5) does not apply — Subsection (5) 
does not apply where 


(a) the vendor and foreign purchaser were, immediately before 
the exchange, not dealing with each other at arm’s length (other- 
wise than because of a right referred to in paragraph 251(5)(b) 
that is a right of the foreign purchaser to acquire the exchanged 
foreign shares); 


(b) immediately after the exchange the vendor, persons with 
whom the vendor did not deal at arm’s length or the vendor to- 
gether with persons with whom the vendor did not deal at arm’s 
length 


(i) controlled the foreign purchaser, or 


(ii) beneficially owned shares of the capital stock of the for- 
eign purchaser having a fair market value of more than 50% 
of the fair market value of all of the outstanding shares of the 
capital stock of the foreign purchaser; 


(c) consideration other than issued foreign shares was received 
by the vendor for the exchanged foreign shares, notwithstanding 
that the vendor may have disposed of shares of the capital stock 
of the other corporation referred to in subsection (5) (other than 
the exchanged foreign shares) to the foreign purchaser for con- 
sideration other than shares of the capital stock of the foreign 
purchaser; 


(d) the vendor 


(i) is a foreign affiliate of a taxpayer resident in Canada at the 
end of the taxation year of the vendor in which the exchange 
occurred, and 


(ii) has included any portion of the gain or loss, otherwise 
determined, from the disposition of the exchanged foreign 
shares in computing its foreign accrual property income for 
the taxation year of the vendor in which the exchange oc- 
curred; or 


(e) the vendor is a foreign affiliate of a taxpayer resident in Can- 
ada at the end of the taxation year of the vendor in which the 
exchange occurred and the exchanged foreign shares are ex- 
cluded property (within the meaning assigned by subsection 
95(1)) of the vendor. 


Proposed Addition — 85.1(6)(f) 
(f) the exchanged foreign shares were, immediately before the 
exchange, specified participating interests. 
Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), subsec. 


13(2), will add para. 85.1(6)(f), applicable to dispositions and exchanges that occur 
in taxation years that begin after 2002. : 


Technical Notes: See under 85.1(4). 


History: Subsec. 85.1(6) added by 2001, c. 17, subsec. 63(2), applicable to exchanges 
that occur after 1995. 


Proposed Amendment — Canadian/foreign (cross- — 
border) share-for-share exchange 
Supplementary !nformation, Economic Statement, October 18, 2000; 


Federal budget Supplementary Information, February 18, 2003, March 23, 
2004 and February 23, 2005: See after 86.1. 


Income Tax Act, Part I, Division B 


Definitions [s. 85.1]: “acquired corporation” — 85.1(1); “adjusted cost base” — 54, 
248(1); “amount” — 248(1); “arm’s length” — 251(1); “Canadian corporation” — 
89(1), 248(1); “capital property” —54, 248(1); “class of shares” — 248(6); “con- 
trolled” — 256(6), (6.1); “corporation” — 248(1), Interpretation Act 35(1); “disposi- 
tion” — 248(1); “dividend” — 248(1); “exchanged foreign shares” — 85,1(5); “ex- 
changed share” — 85.1(1): “foreign accrual property income” — 95(1); “foreign 
affiliate’ — 95(1), 248(1); “foreign purchaser”, “issued foreign shares” — 85.1(5); 
“paid-up capital’ — 89(1). 248(1); “person”, “property” — 248(1); “purchaser” — 
85.1(1); “resident” — 250; “resident in Canada’ — 94(3)(a)(viii), 250; “series of trans- 
actions” — 248(10); “share”, “specified participating interest” — 248(1); “taxable Ca- 
nadian corporation” — 89(1), 248(1); “taxable Canadian property’ — 248(1); “taxation 
year” — 249; “taxpayer” — 248(1). 


86. (1) Exchange of shares by a shareholder in course of 
reorganization of capital — Where, at a particular time after 
May 6, 1974, in the course of a reorganization of the capital of a 
corporation, a taxpayer has disposed of capital property that was all 
the shares of any particular class of the capital stock of the corpora- 
tion that were owned by the taxpayer at the particular time (in this 
section referred to as the “old shares”), and property is receivable 
from the corporation therefor that includes other shares of the capi- 
tal stock of the corporation (in this section referred to as the “new 
shares”), the following rules apply: 


(a) the cost to the taxpayer of any property (other than new 
shares) receivable by the taxpayer for the old shares shall be 
deemed to be its fair market value at the time of the disposition, 


(b) the cost to the taxpayer of any new shares of any class of the 
capital stock of the corporation receivable by the taxpayer for 
the old shares shall be deemed to be that proportion of the 
amount, if any, by which the total of the adjusted cost bases to 
the taxpayer, immediately before the disposition, of the old 
shares exceeds the fair market value at that time of the consider- 
ation receivable for the old shares (other than new shares) that 


(i) the fair market value, immediately after the disposition, of 
those new shares of that class, 


is of 


(ii) the fair market value, immediately after the disposition, 
of all new shares of the capital stock of the corporation re- 
ceivable by the taxpayer for the old shares; and 


(c) the taxpayer shall be deemed to have disposed of the old 
shares for proceeds of disposition equal to the cost to the tax- 
payer of all new shares and other property receivable by the tax- 
payer for the old shares. 


Related Provisions: 7(1.5) — Exchange of shares; 51(1), (2) — Conversion of debt 
to shares; 51(4) — Application of s. 86 to exchange of convertible property; 55(1) — 
“Permitted redemption” for butterfly purposes; 85(1)-(3) — Transfer of property to 
corporation; $6(2.1) — Computation of paid-up capital; 86(3) — Application; 86(4) — 
Debt forgiveness — reduction in adjusted cost base of new shares; 112(7) — Applica- 
tion of stop-loss rule where shares exchanged; Canada-U.S. Tax Treaty:Art. XII:8 — 
Deferral of tax for U.S. resident transferor. 


Regulations: 230(3) (no information return required if no other consideration). 
|.T. Application Rules: 26(27), (28). 


Interpretation Bulletins: IT-65: Stock splits and consolidations; IT-146R4: Shares 
entitling shareholders to choose taxable or capital dividends. 


Advance Tax Rulings: ATR-22R: Estate freeze using share exchange; ATR-33: 
Exchange of shares. 


(2) Idem — Notwithstanding paragraphs (1)(b) and (c), where a 
taxpayer has disposed of old shares in circumstances described in 
subsection (1) and the fair market value of the old shares immedi- 
ately before the disposition exceeds the total of 


(a) the cost to the taxpayer of the property (other than new 
shares) receivable by the taxpayer for the old shares as deter- 
mined under paragraph (1)(a), and 


(b) the fair market value of the new shares, immediately after the 
disposition, 


and it is reasonable to regard any portion of the excess (in this sub-— 
section referred to as the “gift portion”) as a benefit that the tax-_ 
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payer desired to have conferred on a person related to the taxpayer, 
the following rules apply: 


(c) the taxpayer shall be deemed to have disposed of the old 
shares for proceeds of disposition equal to the lesser of 


(i) the total of the cost to the taxpayer of the property as de- 
termined under paragraph (1)(a) and the gift portion 


and 


(ii) the fair market value of the old shares immediately before 
the disposition, 


(d) the taxpayer’s capital loss from the disposition of the old 
shares shall be deemed to be nil, and 


(e) the cost to the taxpayer of any new shares of any class of the 
capital stock of the corporation receivable by the taxpayer for 
the old shares shall be deemed to be that proportion of the 
amount, if any, by which the total of the adjusted cost bases to 
the taxpayer, immediately before the disposition, of the old 
shares exceeds the total determined under subparagraph (c)(i) 
that 


(i) the fair market value, immediately after the disposition, of 
the new shares of that class, 


is of 
(ii) the fair market value, immediately after the disposition, 


of all new shares of the capital stock of the corporation re- 
ceivable by the taxpayer for the old shares. 


Related Provisions: 86(3) — Application. 


I.T. Application Rules: 26(27), (28) (where shares or property owned since before 
1972). 


Advance Tax Rulings: ATR-22R: Estate freeze using share exchange; ATR-33: 
_ Exchange of shares. 


(2.1) Computation of paid-up capital — Where subsection (1) 

applies to a disposition of shares of the capital stock of a corpora- 

tion (in this subsection referred to as the “exchange”), in computing 

the paid-up capital in respect of a particular class of shares of the 

capital stock of the corporation at any particular time that is the 
time of, or any time after, the exchange, 


(a) there shall be deducted the amount determined by the 
formula 


€ 
(A -B) x= 


where 


A is the total of all amounts each of which is the increase, if 
any, as a result of the exchange, in the paid-up capital in re- 
spect of a class of shares of the capital stock of the corpora- 
tion, computed without reference to this subsection as it ap- 
plies to the exchange, 


B is the amount, if any, by which the paid-up capital in respect 
of the old shares exceeds the fair market value of the consid- 
eration (other than shares of the capital stock of the corpora- 
tion) given by the corporation for the old shares on the ex- 
change, and 


C is the increase, if any, as a result of the exchange, in the paid- 
up capital in respect of the particular class of shares, com- 
puted without reference to this subsection as it applies to the 
exchange; and 


(b) there shall be added an amount equal to the lesser of 
(i) the amount, if any, by which 


(A) the total of all amounts deemed by subsection 84(3), 
(4) or (4.1) to be a dividend on shares of that class paid by 
the corporation before the particular time 


exceeds 


(B) the total that would be determined under clause (A) if 
| this Act were read without reference to paragraph (a), and 


S. 86(4)(b) 


(ii) the total of all amounts required by paragraph (a) to be 
deducted in respect of that particular class of shares before 
the particular time. 

Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec. 86(2.1) added by 1994, c. 21, subsec. 38(1), applicable to exchanges 
occurring after August 1992, other than an exchange occurring after August 1992 and 
before December 21, 1992 where the corporation issuing shares on the exchange so 
elects in writing and files the election with the Minister of National Revenue by De- 
cember 31, 1994. 

(3) Application — Subsections (1) and (2) do not apply in any 
case where subsection 85(1) or (2) applies. 


7 ‘Proposed Amendment — 86(3) 
(3) Application — Subsections (1) and (2) do not apply - 
~ (a) to any disposition to which subsection 85(1) or (2) applies; © 


(Dy te any disposition of property that was, immediately before 
_ the disposition, a specified participating interest. 

Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), s. 14, 

will amend subsec. 86(3) to read as above. plicable to dispositions that occur in 

taxation years that begin after 2002, 


Technical Notes: Subsection 36( 1) ap: corporation reorganizes its . 
capital structure by issuing shares to a taxpa r as full or partial consideration for the 
surrender of all of the taxpayer’s shares of the capital stock of the corporation. Where 


this is the case, the cost of the new shares is ‘determined with reference to: the ad- 


justed cost base of the surrendered shares. Subsection 86(3) provides that subsection _ 
86(1) does not apply in any case where subsection 85(1) or (2) applies. _ 


Subsection 86(3) is amended to provide that subsection 86(1) also does not apply to. 
any disposition of property that was, immediately before the disposition, a specified 
participating interest. The concept of a specified participating interest is generally 
relevant in the context of the foreign investment entity rules in sections 94.1 to 94.4. 
information on the definition “specified participating interest” in subsection — 


> commentary on that definition. 


Related Provisions: 51(4) — Application of section 51. 
History: Subsec. 86(3) substituted by 1994, c. 21, subsec. 38(2), applicable to reorga- 
nizations that begin after December 21, 1992. That subsec. formerly read: 


(3) Where subsecs. (1) and (2) do not apply — Subsections (1) and (2) are 
not applicable in any case where section 51 or any of subsections 85(1) to (3) is 
applicable. 


(4) Computation of adjusted cost base — Where a taxpayer 
has disposed of old shares in circumstances described in subsection 
(1), 
(a) there shall be deducted after the disposition in computing the 
adjusted cost base to the taxpayer of each new share the amount 
determined by the formula 


B 
AxX= 
C 


where 
A is the amount, if any, by which 


(i) the total of all amounts deducted under paragraph 
53(2)(g.1) in computing the adjusted cost base to the tax- 
payer of the old shares immediately before the disposition 


exceeds 


. (i) the amount that would be the taxpayer’s capital gain 
for the taxation year that includes the time of the disposi- 
tion from the disposition of the old shares if paragraph 
40(1)(a) were read without reference to subparagraph (iii) 
of that paragraph, 


B is the fair market value of the new share at the time it was 
acquired by the taxpayer in consideration for the disposition 
of the old shares, and 


C is the total of all amounts each of which is the fair market 
value of a new share at the time it was acquired by the tax- 
payer in consideration for the disposition of the old shares: 
and 

(b) the amount determined under paragraph (a) in respect of the 

acquisition shall be added in computing the adjusted cost base to 

the taxpayer of the new share after the disposition. 
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Related Provisions: 53(1)(q)— Addition to ACB for amount under 86(4)(b); 

53(2)(g.1) — Reduction in ACB under 86(4)(a); 80.03(2)(a) — Deemed gain on dispo- 
sition following debt forgiveness. 

History: Subsec. 86(4) added by 1995, c. 21, s. 29, applicable to taxation years that 
end after February 21, 1994. 

Definitions [s. 86]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “capital 
loss” — 39(1)(b), 248(1); capital property’ > __ 54, 248(1); “class of shares” — 248(6); 
“common share” — 248(1); “corporation” — 248(1), Interpretation Act 35(1); “old 
shares” — 86(1); “person”, “preferred share”, “property”, “share”, “specified partici- 
pating interest”, “taxpayer” — 248(1). 

1.T. Application Rules [s. 86]: 26(27) (where old shares owned since before 1972). 
interpretation Bulletins [s. 86]: IT-146R4: Shares entitling shareholders to choose 
taxable or capital dividends; IT-243R4: Dividend refund to private corporations. 


86.1 Foreign spin-offs — (1) Eligible distribution not 
included in income — Notwithstanding any other provision of 
this Part, 


(a) the amount of an eligible distribution received by a taxpayer 
shall not be included in computing the income of the taxpayer; 
and 


(b) subsection 52(2) does not apply to the eligible distribution 
received by the taxpayer. 


Related Provisions: 85.1(5) — Foreign share-for-share exchange; 86.1(2) — Eligi- 
ble distribution. 


(2) Eligible distribution — For the purpose of this section, a dis- 
tribution by a particular corporation that is received by a taxpayer is 
an eligible distribution if 


(a) the distribution is with respect to all of the taxpayer's com- 
mon shares of the capital stock of the particular corporation qn 
this section referred to as the “original shares”); 


(b) the distribution consists solely of common shares of the capi- 
tal stock of another corporation that were owned by the particu- 
lar corporation immediately before their distribution to the tax- 
payer (in this section referred to as the “spin- -off shares’’); 


(c) in the case of a distribution that is not prescribed, 


(i) at the time of the distribution, both corporations are resi- 
dent in the United States and were never resident in Canada, 


(ii) at the time of the distribution, the shares of the class that 
includes the original shares are widely held and actively 
traded on a prescribed stock exchange in the United States, 
and 


(iii) under the United States Internal Revenue Code applica- 
ble to the distribution, the shareholders of the particular cor- 
poration who are resident in the United States are not taxable 
in respect of the distribution, 


Proposed Amendment: — 86. 1(2)(c)(i ii), (iii) | 


(ii) at the time of the distribution, the shares of the ae 
that includes the original s shares are widely held and 


(A) are actively traded on aie stock exch nge o 
in the United States, oc = 


-(B) are required, under the Securities Exchange Act of - 
1934 of the United States, as amended from time to 
time, to be registered - with the Securities and Exchange 
: ries of the United States and are so registered 
ans 


" iii) under the provisions f the Internal Revenue Code 
1986 of the United States, as amended from time to tim 
that apply to the distribution, th ‘ 
ular corporation who are. resident in the United States are 
not taxable in respect of the distribution; _ 
Application: The July 18, 2005 draft legislation | (Part 2 — technical), cuties? 86(1), 
will amend subparas. 86. 1(2)(c)Gii) and Gii) to read as above, applicable to distribu- 
tions made after 1999 except that, with respect to a « eon in respect ¢ of one : 
shares described in cl. 86. 1(2(e)(ii(B), 
~ (a) information referred to in para. 86. 1Q)(e) i is dened to be. , provided to the 
Minister of National Revenue on a timely basis if provided ‘to that Minister 
7 ees 90th” dy 4 — the on which the ae a is erie . 
fo; an 


ee 
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7 (b) an election ‘referred to in para. 86. 1(2\(f) is. deemed to be filed on a time 
filed with the Minister of National Revenue before. the 90th day aft 


‘irst. 86. Lyi) requires due 
cluded i in a Id and actively traded ona i retioed | 
in the United States at the time of the distribution. (section 3201 of : 

scribes certain US. stock exchanges). The condition the 
actively traded ona US. stock exchange is amended effective after 1999 to require — 
the taxpayer's original shares of we r of the — 
ey held and | 


ities Excha ge Act of 19 wh tt 

mor 500 shareholders own shares of the « 

$ ao in assets and shares of the class will ‘be traded on a national securities 
( expected that the 


sha ‘il ake ona aon s 
disclosure requirements thereafter applying | to the corporation regardless of whe : 
any of its issued shares trade in the future on the exchange. : 


eS references, in subparagraphs, 86. 12)(c)Gii) and 86, 1(2)(e) 1 : 
‘ode evenue Code of 


[Bee also 86. 10,@)- edi 
Lette r from Dept. of Finance, dune 1, 2001: 
Dear [xxx]: 


This i i response to your letters of a 19, Moy 1 on May. 2 2001 concernin: 
your request on behalf of your client, [xxx] regarding proposed section 86.1. of th , 
Income Tax Act (the “Act”). In particular, you ask that consideration be given to 
extending proposed subparagraph 86.1(2)(c)Gi) to foreign spin-off distributions made 
by a cc rporation 1 resident in the United States (the “U.S.”) where shares of the corpo 
ration are not actively. traded ona prescribed | stock exchange | but are registered by the 
corporation with the U.S. Securities and Exchange Commission (the “S Cc) a 
the S urities Exc hange Act of 1934 of the v S. (the “Exchange Act”). 


Based on our ‘understanding of the fe ts ‘ in your letters, in Septemb: 
(xxx] undertook a spin-off transaction in the US. that was tax deferred to its US 
shareholders but taxable to its. ‘Canadian shareholders. At the time of the spin-off, 
shares of [xxx] (Le,, the “original shares”) did not actively trade on a prescribed _ 
stock exchange i in the U.S. However, because [xxx] had more than [xxx] sharehold- 
ers and more than [xxx] i in assets, it was required by the Exchange Act to. Tegister its 
shares with the SEC and to comply with extensive public filing and disclosure re 
quirements. The original shares were also widely held by more than [xxx] employees : 
with more than [xxx] of those employees being resident in Canada. : 


We agree ‘that the required registration with the SEC, as described i in your letters, an ' 
all the requisite disclosures mandated by such registration is analogous to the ‘tegis- 
tration and disclosure requirements for a public company actively traded on a U.S. 
prescribed : stock exchange. However, we are of the view that retention of the widels 
held requirement in proposed subparagraph 86. 1(2)(c)Gi) is appropriate in case 
where shares of a class are required to be registered with the SEC. In the case at 
hand, this widely held requirement would extend toa company such as ae that is 
widely held by the employees of the company. 


Given our understanding of the facts, we will recommend to we ne: s Finance 
that proposed subparagraph 86. 1(2)@)Gi) « of the Act be extended to original shares 
issued by a U.S. corporation where the shares are widely held, required to be regi 
tered ¢ and are so registered with the SEC under the Exchange Act. We will also re 
ommend that such an amendment apply to distributions made after 1999. If the rec- 
ommendation is acted upon, we peepee that the amendment would be included i in 
a fature: technical a“ : . 


Yours sincerely, 


Len Farber . 
- General Director, Tax beeihnion Dien Tax Policy Brinch, 


-e.c.: Mr. Bill McCloskey, Assistant ‘Commissioner, Policy. and a 
Branch, CCRA _. a. : 


(d) in the case of a distribution that is prescribed, 


(i) at the time of the distribution, both corporations are resi- 
dent in the same country, other than the United States, with 
which Canada has a tax treaty (in this section referred to as 
the “foreign country”) and were never resident in Canada, 
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(i1) at the time of the distribution, the shares of the class that 
includes the original shares are widely held and actively 
traded on a prescribed stock exchange, 


(iii) under the law of the foreign country, those shareholders 
of the particular corporation who are resident in that country 
are not taxable in respect of the distribution, and 


(iv) the distribution is prescribed subject to such terms and 
conditions as are considered appropriate in the 
circumstances; 


(e) before the end of the sixth month following the day on which 
the particular corporation first distributes a spin-off share in re- 
spect of the distribution, the particular corporation provides to 
the Minister information satisfactory to the Minister establishing 


(i) that, at the time of the distribution, the shares of the class 
that includes the original shares are widely held and actively 
traded on a prescribed stock exchange, 


: _ Proposed Amendment — 86. 
_ G) that, at the time of the distributio 

_ class that includes the ori ginal share 
__ in subparagraph (c)(ii) or (ii), 
_ Application: The July 18, 2005 draft legislation (Part 2 — 
will amend subpara. 86.1(2)(e)(i) to read as above, applicab 
86.1(2)(c)(ii), (iii) above. 7 : - 
Technical Notes: Third. subparagraph 86.1(2)(e)(i) is amended « 
the amendment to subparagraph 86.1(2)(c)(ii) described above. 


onsequential to 


(i) that the particular corporation and the other corporation 
referred to in paragraph (b) were never resident in Canada, 


(iil) the date of the distribution, 


(iv) the type and fair market value of each property distrib- 
uted to residents of Canada, 


(v) the name and address of each resident of Canada that re- 
ceived property with respect to the distribution, 


(vi) in the case of a distribution that is not prescribed, that the 
distribution is not taxable under the United States Internal 
Revenue Code applicable to the distribution, 

Proposed Amendment — 86.1(2) 

__ (vi) in the case of a distribution that 

_ the distribution is not taxable under 

__ Internal Revenue Code of 1986 of 

_ amended from time to time, that app. 

Application: The July 18, 2005 draft legislation (Part 2 

will amend subpara. 86.1(2)(e)(vi) to read as above, applicabl 

86.1(2)(c)(ii), (ii) above. ic ; ; 
Technical Notes: See under 86.1(2)(c)(ii), (iii) above. 


same basis as 


(vil) in the case of a distribution that is prescribed, that the 
distribution is not taxable under the law of the foreign coun- 
try, and 


(viii) such other matters that are required, in prescribed form; 
and 


(f) the taxpayer elects in writing filed with the taxpayer’s return 
of income for the taxation year in which the distribution occurs 
that this section apply to the distribution and provides informa- 
tion satisfactory to the Minister 


(i) of the number, cost amount (determined without reference 
to this section) and the fair market value of the taxpayer’s 
original shares immediately before the distribution, 


(i1) of the number, and fair market value, of the taxpayer’s 
original shares and the spin-off shares immediately after the 
distribution of the spin-off shares to the taxpayer, 


(ili) except where the election is filed with the taxpayer’s re- 
turn of income for the year in which the distribution occurs, 
concerning the amount of the distribution; the manner in 
which the distribution was reported by the taxpayer and the 
details of any subsequent disposition of original shares or 
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spin-off shares for the purpose of determining any gains or 
losses from those dispositions, and 


* (iv) of such other matters that are required, in prescribed 
form. 
Related Provisions: 86.1(5) — Reassessments beyond limitation _ period; 
95(2)(g.2) — Foreign accrual property income; 96(3) — Election by members of part- 
nership; 220(3.2), Reg. 600(c) — Late filing of election under 86.1(2)(f), 
Regulations: 3201(0) (prescribed stock exchanges in the United States); 5600 (pre- 
scribed distribution). 


I.T. Technical News: 28 (foreign spin-offs with “poison pill” shareholder rights 
plans). 


(3) Cost adjustments — Where a spin-off share is distributed by 
a corporation to a taxpayer pursuant to an eligible distribution with 
respect to an original share of the taxpayer, 


(a) there shall be deducted for the purpose of computing the cost 
amount to the taxpayer of the original share at any time the 
amount determined by the formula 


A x (B/C) 
where 


A is the cost amount, determined without reference to this sec- 
tion, to the taxpayer of the original share at the time that is 
immediately before the distribution or, if the original share is 
disposed of by the taxpayer, before the distribution, at the 
time that is immediately before its disposition, 


B is the fair market value of the spin-off share immediately af- 
ter its distribution to the taxpayer, and 


C is the total of 


(1) the fair market value of the original share immediately 
after the distribution of the spin-off share to the taxpayer, 
and 


(ii) the fair market value of the spin-off share immedi- 
ately after its distribution to the taxpayer; and 


(b) the cost to the taxpayer of the spin-off share is the amount by 
which the cost amount of the taxpayer’s original share was re- 
duced as a result of paragraph (a). 


(4) Inventory — For the purpose of calculating the value of the 
property described in an inventory of a taxpayer’s business, 


(a) an eligible distribution to the taxpayer of a spin-off share that 
is included in the inventory is deemed not to be an acquisition of 
property in the fiscal period of the business in which the distri- 
bution occurs; and 


(b) for greater certainty, the value of the spin-off share is to be 
included in computing the value of the inventory at the end of 
that fiscal period. 


(5) Reassessments — Notwithstanding subsections 152(4) to 
(5), the Minister may make at any time such assessments, reassess- 
ments, determinations and redeterminations that are necessary 
where information is obtained that the conditions in subparagraph 
(2)(c)(ii) or (d)(iii) are not, or are no longer, satisfied. 


d Amendment — Cross-border share-for- 
_ share exchanges’ oo 
Supplementary information, Economic Statement, October 18, 2000: Cana- 
dian/Foreign Share-for-Share Exchanges . 
Under the Income Tax Act, certain share-for-share exchanges can be effected on a tax- 
deferred basis where the corporations involved are all resident in Canada or are all non- 
residents. These rules do not apply, however, to a Canadian resident shareholder who 
exchanges shares of a domestic corporation for shares of a foreign corporation (or vice 
versa), ; hr een. 
It is intended that a share-for-share exchange rollover rule be developed in consultation 
with the private sector to apply to cross-border share-for-share exchanges where a Ca- 
nadian resident shareholder receives only share consideration on the exchange. To en- 
sure the preservation of the Canadian income tax base, rules must be developed to 
provide for, among other things, cost base adjustments, paid-up capital adjustments, the 
preservation of taxable Canadian property status, and adjustments for tax benefits that 
could potentially arise because of the conversion of capital gains into dividends (or vice 
versa). Any such rollover rule would not take effect before the release of draft legisla- 
tion for public discussion. 
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Federal budget, Supplementary Information, February 18, 2003: Cross-Bor- 
der Share-For-Share Exchanges _ oe 

Under the /ncome Tax Act, certain share-for-share exchanges can be undertaken on a- 
tax-deferred basis where the corporations involved are all resident in Canada or are all 
non-residents. These rules do not apply, however, to a Canadian resident shareholder 
who exchanges shares of a domestic corporation for shares of a foreign corporation. 
While there may be other indirect means of accomplishing such an exchange on a tax- 
deferred basis, the resulting transactions can be complex and costly, | : 
In the October 2000 Economic Statement and Budget Update, the Government under- 
took to consult with interested parties on a tax deferral provision that specifically ad- 
dress tax-deferred cross-border share-for-share exchanges. At the same time, the Gov- 


ernment noted that a basic requirement for such a mechanism is that it protect Canada’s 
tax base. 6 - : 


A draft of legislative proposals, designed to balance these objectives, will be tele sed 
in the near future for public review and comment, —=—=—sr—e 
Federal budget, Supplementary Information, March 23, 2004: Cre 
Share-For-Share Exchanges — 


Under the Income Tax Act, certain share-for-share exchanges can be undertaken. 


tax-deferred basis where the corporations involved are all resident in Canada o 


non-residents. These rules do not apply, however, to ‘a Canadian resident shareholder 
who exchanges shares of a domestic corporation for shares of a foreign corporation. 
While there may be other indirect means of accomplishing such an exchange on a tax- 
deferred basis, the resulting transactions can be complex and costly. oS 


In the October 2000 Economic St tement and Budget Update, the Government under- 
took to consult with interested parties on the merits and technical design of a tax defer- 
ral provision that would, if implemented, apply in respect of cross-border share-for- 
share exchanges. Budget 2003 reiterated this plan. -. - 
It is intended that a detailed proposal be released for public comment in the coming 
months. a. — se od o . . a 

Federal budget, Supplementary Information, February 23, 2005: Cross-Bor- 
der Share-for-Share Exchanges _ 


The 2000 Economic Statement and Budget Update and subsequent budgets indicated 
the Government’s intention to develop rules that would provide an explicit rollover for. 
cross-border share-for-share exchanges while ensuring that the Canadian tax base was 
protected. A discussion draft of proposed income tax amendments to implement this 
initiative will be released in the near future. — 


History: Opening words of subsec. 86.1(2) amended by 2005, c. 30, subsec. 3(1) to 
replace “this section and Part XI” with “this section”, applicable to distributions re- 
ceived after 2004. 
Opening words of para. 86.1(2)(f) amended by the said c. 30, subsec. 3(2), applicable 
to distributions received after 2004. The opening words formerly read: 
(f) except where Part XI applies in respect of the taxpayer, the taxpayer elects in 
writing filed with the taxpayer’s return of income for the taxation year in which 
the distribution occurs (or, in the case of a distribution received before October 
18, 2000, filed with the Minister before July 2001) that this section apply to the 
distribution and provides information satisfactory to the Minister 
S. 86.1 added by 2001, c. 17, s. 64, applicable to distributions received after 1997, 
except that 
(a) information referred to in para. 86.1(2)(e) is deemed to be provided to the Min- 
ister of National Revenue on a timely basis if it is provided to that Minister before 
September 12, 2001 (90 days after Royal Assent); and 
(b) the election referred to in para. 86.1(2)(f) is deemed to be filed on a timely 
basis if it is filed with the Minister of National Revenue before September 12, 2001 
(90 days after Royal Assent). 
Definitions [s. 86.1]: “amount”, “assessment”, “business” — 248(1); “Canada” — 
255, Interpretation Act 35(1); “common share” — 248(1); “corporation”? — 248(1), In- 
terpretation Act 35(1); “cost amount’, “disposition” — 248(1); “fiscal period’ — 
249.1; “foreign country” — 86.1(2)(d); “inventory”, “Minister” — 248(1); “month” — 
Interpretation Act 35(1); “prescribed” — 248(1); “prescribed stock exchange” — 
248(29), Reg. 3201(0); “property” — 248(1); “resident”, “resident in Canada” — 250; 
“share”, “shareholder”, “tax treaty” — 248(1); “taxation year” — 249; “taxpayer” — 
248(1); “United States”, “writing” — Interpretation Act 351): 


87. (1) Amalgamations — In this section, an amalgamation 
means a merger of two or more corporations each of which was, 
immediately before the merger, a taxable Canadian corporation 
(each of which corporations is referred to in this section as a “pred- 
ecessor corporation”) to form one corporate entity (in this section 
referred to as the “new corporation’) in such a manner that 


(a) all of the property (except amounts receivable from any pred- 
ecessor corporation or shares of the capital stock of any prede- 
cessor corporation) of the predecessor corporations immediately 
before the merger becomes property of the new corporation by 
virtue of the merger, 
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(b) all of the liabilities (except amounts payable to any predeces- 
sor corporation) of the predecessor corporations immediately 
before the merger become liabilities of the new corporation by 
virtue of the merger, and 


(c) all of the shareholders (except any predecessor corporation), 
who owned shares of the capital stock of any predecessor corpo- 
ration immediately before the merger, receive shares of the capi- 
tal stock of the new corporation because of the merger, 


otherwise than as a result of the acquisition of property of one cor- 
poration by another corporation, pursuant to the purchase of that 
property by the other corporation or as a result of the distribution of 
that property to the other corporation on the winding-up of the 
corporation. 
Related Provisions: 53(6) — Effect of amalgamation or merger on ACB of share, 
partnership interest or trust interest; 69(13) — Amalgamation or merger — deemed 
proceeds of disposition; 80.03(1), (3)(a)(ii) — Capital gain on amalgamation following 
debt forgiveness; 87(1.1) — Shares deemed received by virtue of merger; 87(8) — For- 
eign mergers; 87(9) — Triangular amalgamations; 89(1)*Canadian corporation” — 
Whether amalgamated corporation is Canadian corporation; 89(1)“taxable Canadian 
corporation’(b) — Farmers’ or fishermen’s insurer eligible for amalgamation rules; 
89(2) — Where corporation is beneficiary under life insurance policy; 112(7) — Appli- 
cation of stop-loss rule following amalgamation; 128.2 — Predecessor corporations 
take on residence status of amalgamated corporation; 137(4.3) — Determination of 
preferred-rate amount, 139.1(3)(g) — Where: insurance corporation merges causing 
demutualization: 204.85(3) — Rules on amalgamation of LSVCCs; 248(1)“disposi- 
tion”(n), 248(1.1) — Cancellation of shares on foreign amalgamation deemed not to be 
a disposition; 251(3.1), (3.2) — Amalgamated corporation deemed related to predeces- 
sor. See also at end of s. 87. 
History: Para. 87(1)(c) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 37(1), 
applicable to amalgamations occurring after 1989. Para. (c) formerly read: 
(c) all of the shareholders (except any predecessor corporation) of the predeces- 
sor corporations immediately before the merger receive shares of the capital 
stock of the new corporation by virtue of the merger, 
Regulations: 230(3) (no information return required on cancellation of predecessor’s 
shares). 
I.T. Application Rules: 26(28). 
Interpretation Bulletins: JT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987. See also at end of s. 87. 
Information Circulars: 88-2, paras. 20, 28: General anti-avoidance rule — section 
245 of the Income Tax Act; 88-2 Supplement, para. 9: General anti-avoidance rule — 
section 245 of the Income Tax Act. 
Advance Tax Rulings: ATR-29: Amalgamation of social clubs; ATR-55: Amalga- 
mation followed by sale of shares; ATR-59: Financing exploration and development 
through limited partnerships. 
Registered Charities Newsletters: 16 (issues: amalgamations, mergers, and con- 
solidations); 21 (when is an amalgamation not an amalgamation?). 


(1.1) Shares deemed to have been received by virtue of 
merger — For the purposes of paragraph (1)(c) and the Income 
Tax Application Rules, where there is a merger of 


(a) a corporation and one or more of its subsidiary wholly- 
owned corporations, or 


(b) two or more corporations each of which is a subsidiary 
wholly-owned corporation of the same corporation, 


any shares of the capital stock of a predecessor corporation owned 
by a shareholder (except any predecessor corporation) immediately 
before the merger that were not cancelled on the merger shall be 
deemed to be shares of the capital stock of the new corporation re- 
ceived by the shareholder by virtue of the merger as consideration 
for the disposition of the shares of the capital stock of the predeces- 
sor corporations. 

Related Provisions: 87(1.4) — Subsidiary wholly-owned corporation. See also at 
end of s. 87. 


Interpretation Bulletins: See list at end of s. 87. 


(1.2) New corporation continuation of a predecessor — 
Where there has been an amalgamation of corporations described in 
paragraph (1.1)(a) or of two or more corporations each of which is a 
subsidiary wholly-owned corporation of the same person, the new 
corporation is, for the purposes of section 29 of the Income Tax 
Application Rules, subsection 59(3.3) and sections 66, 66.1, 66.2, 
66.21, 66.4 and 66.7, deemed to be the same corporation as, and a 
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continuation of, each predecessor corporation, except that this sub- 

section does not affect the determination of any predecessor corpo- 

ration’s fiscal period, taxable income or tax payable. 

Related Provisions: 87(1.4) — Subsidiary ‘wholly-owned corporation. See also at 

end of s. 87. 

History: Subsec. 87(1.2) amended by 2001, c. 17, subsec. 65(1), applicable to amalga- 

mations that occur after 2000: The subsec. formerly read: 
(1.2) New corporation continuation of a predecessor — Where there has 
been an amalgamation of corporations described in paragraph (1.1)(a) or of 2 or 
more corporations each of which is a subsidiary wholly-owned, corporation of 
the same person, the new corporation shall, for the purposes of section 29 of the 
Income Tax Application Rules, subsection 59(3.3) and sections 66, 66.1, 66.2, 
66.4 and 66.7, be deemed to be the same corporation as, and a continuation of, 


cessor corporation that would otherwise have ended after the 
amalgamation shall be deemed to have ended immediately 
before the amalgamation; 
Selected Cases [para. 87(2)(a)]: Pan Ocean Oil Ltd. y. Canada, [1994] 2 C.T.C. 
143 (FCA) (New company. did not “acquire”. property of predecessor companies); 
Guaranty Properties Ltd. v. Canada, [1990] 2 C.T.C. 94 (FCA); leave to appeal to 
SCC refused (1991), 49 B.L.R. 320 (note) (Notice of reassessment to company subse- 
quent to amalgamation was valid). 
Interpretation Bulletins: IT-179R: Change of fiscal period. See also at end of s. 87. 


Information Circulars: 88-2, para. 21: General anti-avoidance rule — section 245 of 
the Income Tax Act. 


(b) inventory — for the purpose of computing the income of 
each predecessor corporation, except that this subsection shall not affect the de- the Dew corporation, where the property described in the inven- 
termination of any predecessor corporation’s fiscal period, taxable income or tax tory, if any, of the new corporation at the beginning of its first 
payable. taxation year includes property that was described in the inven- 
tory of a predecessor corporation at the end of the taxation year 
of the predecessor corporation that ended immediately before 
the amalgamation (which taxation year of a predecessor corpora- 
tion is referred to in this section as its “last taxation year’), the 
property so included shall be deemed to have been acquired by 
the new corporation at the beginning of its first taxation year for 
an amount determined in accordance with section 10 as the 
value thereof for the purpose of computing the income of the 
predecessor corporation for its last taxation year, except that 
where the income of the predecessor corporation for its last taxa- 
tion year from a farming business was computed in accordance 
with the cash method, the amount so determined in respect of 
inventory owned in connection with that business shall be 
deemed to be the total of all amounts each of which is an 
amount included because of paragraph 28(1)(b) or (c) in com- 
puting that income for that year and, where the income of the 
new corporation from a farming business is computed in accor- 
dance with the cash method, for the purpose of section 28, 


(i) an amount equal to that total shall be deemed to have been 
paid by the new corporation, and 


Subsec. 87(1.2) substituted by 1994, c. 21, subsec. 39(1), applicable to amalgamations 

occurring after December 21, 1992. That subsec. formerly read: 
(1.2) New corporation continuation of predecessor — Where there has been 
an amalgamation of corporations described in paragraph (1.1)(a) or (b), the new 
corporation shall, for the purposes of section 29 of the Income Tax Application 
Rules, subsection 59(3.3) and sections 66, 66.1, 66.2, 66.4 and 66.7, be deemed 
to be the same corporation as and a continuation of each predecessor corpora- 
tion, except that this subsection shall in no respect affect the determination of 
any predecessor corporation’s fiscal period, taxable income or tax payable. 

Regulations: 1214 (resource and processing allowances — purposes for which amal- 

gamated corporation deemed to be continuation of predecessors). 

interpretation Bulletins: IT-125R4: Dispositions of resource properties. See also 

list at end of s. 87. 


(1.3) [Repealed under former Act] 


(1.4) Definition of “subsidiary wholly-owned corpora- 
tion” — Notwithstanding subsection 248(1), for the purposes of 
this subsection and subsections (1.1), (1.2) and (2.11), “subsidiary 
wholly-owned corporation” of a person (in this subsection referred 

_ to as the “parent”) means a corporation all the issued and outstand- 

ing shares of the capital stock of which belong to 

(a) the parent; (ii) the new corporation shall be deemed to have purchased 


(b) a corporation that is a subsidiary wholly-owned corporation i ne BTOBSE. el oy ern equal to that total, 
of the parent; or in its first taxation year and in the course of Carrying on that 
business; 

History: Para. 87(2)(b) substituted by 1994, .c. 7, Sch. II (1991, c. 49), subsec. 65(1), 
applicable to amalgamations occurring after 1988, except that, in its application with 
respect to property acquired from a predecessor corporation the last taxation year of 
which commenced before 1989, the reference to “paragraph 28(1)(b) or (c)” in the 
para. shall be read as “paragraph 28(1)(b)”. Para. 87(2)(b) formerly read: 


(c) any combination of persons each of which is a person de- 
scribed in paragraph (a) or (b). 
Related Provisions: See Related Provisions at end of s. 87. 
History: Subsec. 87(1.4) substituted by 1994, c. 21, subsec. 39(2), applicable to amal- 
_ gamations occurring after December 21, 1992. That subsec. formerly read: 


(b) inventory — for the purpose of computing the income of the new corpora- 
tion for its first taxation year, where. the property described in the inventory, if 
any, of the new corporation at the commencement of that year includes 


(1.4) Notwithstanding subsection 248(1), for the purposes of this subsection and 
subsections (1.1), (1.2) and (2.11), “subsidiary wholly-owned corporation” of a 
Corporation (in this subsection referred to as the “parent corporation”) means a 
corporation all the issued and outstanding shares of the capital stock of which 


(i) property that was described in the inventory of a predecessor corporation 
belong to 


at the end of the taxation year of the predecessor corporation that ended im- 


(a) the parent corporation; 

(b) a corporation that is a subsidiary wholly-owned corporation of the parent 
corporation; or 

(c) any combination of corporations each of which is a corporation described 
in paragraph (a) or (b). 


mediately before the amalgamation (which taxation year of a predecessor 
corporation is referred to in this section as its “last taxation year”), or 


(it) property that would have been described in the inventory of the prede- 
cessor corporation at the end of its last taxation year if its income for that 
year had not been computed in accordance with the method authorized by 
subsection 28(1), 


That portion of subsec. 87(1.4) preceding para. (a) amended by 1994, c. 7, Sch. VIII 
/(1993, c. 24), subsec. 37(2), to add reference to subsection (2.11), applicable to amal- 
-gamations occurring after 1989. 


the property so included shall be deemed to have been acquired by the new cor- 
poration at the commencement of its first taxation year for an amount determined 
in accordance with section 10 as the value thereof for the purpose of computing 
the income of the predecessor corporation for its last taxation year, except that 
where the income of the predecessor corporation for its last taxation year was 
computed in accordance with the method authorized by subsection 28(1), the 
amount so determined shall be deemed to be the amount, if any, specified in 
respect of the predecessor corporation under paragraph 28(1)(b) for that year; 


Interpretation Bulletins: See list at end of s. 87. 


(1.5) Definitions — For the purpose of this section, “financial in- 
stitution”, “mark-to-market property” and “specified debt obliga- 
ion” have the meanings assigned by subsection 142.2(1). 


distory: Subsec. 87(1.5) added by 1995, c. 21, subsec. 54(1), applicable to. taxation 
fears that end after February 22, 1994. 


Interpretation Bulletins: IT-427R: Livestock of farmers, See also at end of s. 87. 


(c) method adopted for computing income — in comput- 
ing the income of the new corporation for a taxation year from a 
business or property 


(i) there shall be included any amount received or receivable 
(depending on the method followed by the new corporation 
in computing its income for that year) by it in that year that 
would, if it had been received or receivable (depending on 
the method followed by the predecessor corporation in com- 


2) Rules applicable — Where there has been an amalgamation 
f two or more corporations after 1971 the following rules apply: 


(a) [deemed new corporation — ] taxation year — for the 
purposes of this Act, the corporate entity formed as a result of 
the amalgamation shall be deemed to be a new corporation the 
_ first taxation year of which shall be deemed to have commenced 

at the time of the amalgamation, and a taxation year of a prede- 
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S. 87(2)(e)(i) 


puting its income for its last taxation year) by the predecessor 
corporation in its last taxation year, have been included in 
computing the income of the predecessor corporation for that 
year, and 


(ii) there may be deducted any amount paid or payable (de- 
pending on the method followed by the new corporation in 
computing its income for that year) by it in that year that 
would, if it had been paid or payable (depending on the 
method followed by the predecessor corporation in comput- 
ing its income for its last taxation year) by the predecessor 
corporation in its last taxation year, have been deductible in 
computing the income of the predecessor corporation for that 
year; 

Related Provisions: 87(2)(b) — Meaning of “last taxation year”; 88(1)(e.2) — 

Winding-up. See also at end of s. 87. 


Interpretation Bulletins: See list at end of s. 87. 


(d) depreciable property — for the purposes of sections 13 
and 20 and any regulations made under paragraph 20(1)(a), 


(i) where depreciable property of a prescribed class has been 
acquired by the new corporation from a predecessor corpora- 
tion, the capital cost of the property to the new corporation 
shall be deemed to be the amount that was the capital cost of 
the property to the predecessor corporation, and 


(ii) in determining the undepreciated capital cost to the new 
corporation of depreciable property of a prescribed class at 
any time, 
(A) there shall be added to the capital cost to the new cor- 
poration of depreciable property of the class acquired 
before that time the cost amount, immediately before the 
amalgamation, to a predecessor corporation of each pro- 
perty included in that class by the new corporation, 


(B) there shall be subtracted from the capital cost to the 
new corporation of depreciable property of that class ac- 
quired before that time the capital cost to the new corpo- 
ration of property of that class acquired by virtue of the 
amalgamation, 


(C) a reference in subparagraph 13(5)(b)(ii) to amounts 
that would have been deducted in respect of property in 
computing a taxpayer’s income shall be construed as in- 
cluding a reference to amounts that would have been de- 
ducted in respect of that property in computing a prede- 
cessor corporation’s income, and 


(D) where depreciable property that is deemed by subsec- 
tion 37(6) to be a separate prescribed class has been ac- 
quired by the new corporation from a predecessor corpo- 
ration, the property shall continue to be deemed to be of 
that same separate prescribed class; 
History: Cl. 87(2)(d)(ii)(C) amended by 1997, c. 25, subsec. 18(1), applicable to taxa- 
tion years that begin after 1996. Cl. (ii)(C) formerly read: 
(C) a reference in subparagraph 13(5)(b)(ii) to amounts that would have been 
deducted by a taxpayer in respect of transferred property shall be construed as 
including a reference to amounts that would have been deducted by a predeces- 
sor corporation in respect of that property, and 
Cl. 87(2)(d)(ii)(C) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 65(2), appli- 
cable to taxation years‘commencing after June 17, 1987 that end after 1987. Cl. (ii)(C) 
formerly read: 
(C) a reference in subparagraph 13(5)(a)(ii) to amounts that would have been 
allowed to a taxpayer in respect of transferred property, at the rate that was al- 
lowed to the taxpayer in respect of property of a prescribed class, shall be con- 
strued as including a reference to amounts that would have been allowed to a 
predecessor corporation in respect of that property at the rate that was allowed to 
the predecessor corporation in respect of property of that prescribed class, and 
1.T. Application Rules: 20(1.2) (transfer of depreciable property by person who 
owned it before 1972). 


Interpretation Bulletins: See list at end of s. 87. 
(d.1) depreciable property acquired from predecessor 
corporation — for the purposes of this Act, where depreciable 
property (other than property of a prescribed class) has been ac- 
quired by the new corporation from a predecessor corporation, 


Income Tax Act, Part I, Division B 


the new corporation shall be deemed to have acquired the pro- 
perty before 1972 at an actual cost equal to the actual cost of the 
property to the predecessor corporation, and the new corporation 
shall be deemed to have been allowed the total of all amounts 
allowed to the predecessor corporation in respect of the pro- 
perty, under regulations made under paragraph 20(1)(a), in com- 
puting the income of the predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


1.T. Application Rules: 20(1.2) (transfer of depreciable property by person who 
owned it before 1972). 


Interpretation Bulletins: See list at end of s. 87. 


(e) capital property — subject to paragraph (e.4) and subsec- 
tion 142.6(5), where a capital property (other than depreciable 
property or an interest in a partnership) has been acquired by the 
new corporation from a predecessor corporation, the cost of the 
property to the new corporation shall be deemed to be the 
amount that was the adjusted cost base of the property to the 
predecessor corporation immediately before the amalgamation; 


Related Provisions: 53(6) — Effect of amalgamation on ACB of share, partnership 
interest or trust interest; 69(13) — Amalgamation or merger. See also at end of s. 87. 


History: Para. 87(2)(e) amended by 1995, c. 21, subsec. 54(2), applicable to taxation 
years that end after February 22, 1994. Para. (e) formerly read: 


(e) where any capital property (other than depreciable property or an interest in a 
partnership) has been acquired by the new corporation from a predecessor corpo- 
ration, the cost of the property to the new corporation shall be deemed to be the 
amount that was the adjusted cost base of the property to the predecessor corpo- 
ration immediately before the amalgamation; 


Interpretation Bulletins: See list at end of s. 87. 


(e.1) partnership interest — where a partnership interest that 
is capital property has been acquired from a predecessor corpo- 


ration to which the new corporation was related, for the pur- | 


poses of this Act, the cost of that partnership interest to the new 
corporation shall be deemed to be the amount that was the cost 
of that interest to the predecessor corporation and, in respect of 
that partnership interest, the new corporation shall be deemed to 
be the same corporation as and a continuation of the predecessor 
corporation; 

Related Provisions: 53(1)(e), 53(2)(c) — ACB — partnership interest; 88(1)(c), 

88(1)(e.2) — Winding-up; 100(2.1) — Gain from disposition of partnership interest on 

amalgamation. See also at end of s. 87. 


Interpretation Bulletins: See list at end of s. 87. 


(e.2) security or debt obligation — subject to paragraphs 
(e.3) and (e.4) and subsection 142.6(5), where a property that is 
a security or debt obligation (other than a capital property or an 
inventory) of a predecessor corporation used by it in the year in, 
or held by it in the year in the course of, carrying on the business 
of insurance or lending money in the taxation year ending imme- 
diately before the amalgamation has been acquired by the new 
corporation from the predecessor corporation, the cost of the 
property to the new corporation shall be deemed to be the 
amount that was the cost amount of the property to the predeces- 
sor corporation immediately before the amalgamation; 

History: Para. 87(2)(e.2) amended by 1995, c. 21, subsec. 54(3), applicable to taxation 

years that end after February 22, 1994. Para. (e.2) formerly read: 
(e.2) where any property that is a security or debt obligation (other than a capital 
property or an inventory) of a predecessor corporation used by it in the year in, 
or held by it in the year in the course of, carrying on the business of insurance or 
lending money in the taxation year ending immediately before the amalgamation 
has been acquired by the new corporation from the predecessor corporation, the 
cost of the property to the new corporation shall be deemed to be the amount that 


was the cost amount of the property to the predecessor corporation immediately 
before the amalgamation; 


Interpretation Bulletins: See list at end of s. 87. 


(e.3) financial institutions — specified debt obliga- 
tion — where the new corporation is a financial institution in its 
first taxation year, it shall be deemed, in respect of a specified 
debt obligation (other than a mark-to-market property) acquired 
from a predecessor corporation that was a financial institution in 
its last taxation year, to be the same corporation as, and a contin- 
uation of, the predecessor corporation; 
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Subdivision h — Corporations Resident in Canada 


Related Provisions: 87(1.5) — Interpretation; 87(2)(b) — Meaning of “last taxation 

year’; 88(1)(e.2) — Winding-up; 142.6(5) — Parallel rule for rollover transactions 

generally. See also at end of s. 87. 

History: Para. 87(2)(e.3) added by 1995, c. 21, subsec. 54(3), applicable to amalgama- 

tions occurring, and windings-up beginning, after February 22, 1994. 
(e.4) financial institutions — mark-to-market 
perty — where 


(i) the new corporation is a financial institution in its first 
taxation year and a property acquired by the new corporation 
from a predecessor corporation is a mark-to-market property 
of the new corporation for the year, or 


pro- 


(il) a predecessor corporation was a financial institution in its 
last taxation year and a property acquired by the new corpo- 
ration from the predecessor corporation was a mark-to-mar- 
ket property of the predecessor corporation for the year, 


the cost of the property to the new corporation shall be deemed 
to be the amount that was the fair market value of the property 
immediately before the amalgamation; 
Related Provisions: 87(1.5) — Interpretation; 87(2)(b) — Meaning of “last taxation 
year”; 87(2)(e), (e.2) — Rule overrides normal rules for capital property, securities and 
debt obligations; 87(2)(g.2), 142.6(1)(b) — Predecessor non-financial institution 
deemed to have disposed of property before amalgamation; 142.5(2) — Predecessor fi- 
nancial institution deemed to have disposed of property before amalgamation; 142.6(5), 
(6) — Acquisition of specified debt obligation by financial institution in rollover trans- 
action. See also at end of s. 87. 
History: Para. 87(2)(e.4) added by 1995, c. 21, subsec. 54(3), applicable to amalgama- 
tions occurring after October 1994. 


(e.5) financial institutions — mark-to-market pro- 
perty — for the purposes of subsections 112(5) to (5.2) and 
(5.4) and the definition “mark-to-market property” in subsection 
142.2(1), the new corporation shall be deemed to be the same 
corporation as, and a continuation of, each predecessor 
corporation; 

Related Provisions: 87(1.5) — Interpretation; 88(1)(h) — Parallel rule on windup; 

142.7(6)(a) — Parallel rule on conversion of foreign bank affiliate to branch. See also 

at end of s. 87. 

History: Para. 87(2)(e.5) added by 1995, c. 21, subsec. 54(3), applicable to amalgama- 


tions occurring at any time (including, for greater certainty, amalgamations occurring 
before June 22, 1995). 


(f) eligible capital property — for the purposes of determin- 
ing under this Act any amount relating to cumulative eligible 
capital, an eligible capital amount, an eligible capital expendi- 
ture or eligible capital property, the new corporation shall be 
deemed to be the same corporation as, and a continuation of, 
each predecessor corporation; 
History: Para. 87(2)(f) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 37(3), 
applicable to amalgamations occurring after June 1988. That para. formerly read; 
(f) cumulative eligible capital — for the purposes of computing the cumulative 
eligible capital of the new corporation at any time in respect of a business, where 
a predecessor corporation carried on a business that is carried on by the new 
corporation, the amount of the cumulative eligible capital of the predecessor cor- 
poration immediately before the amalgamation in respect of that business shall 
be added to the amount determined for A in the definition “cumulative eligible 
capital” in subsection 14(5) in respect of that business; 


- Interpretation Bulletins: See list at end of s. 87. 


j 


(f.1) [Repealed] 


History: Para. 87(2)(f.1) repealed by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 37(3), 
applicable to amalgamations occurring after June 1988. That para. formerly read: 


(f.1) idem — notwithstanding paragraph (f), for the purposes of computing the 
cumulative eligible capital of the new corporation at any time in respect of a 
business, where the last taxation year of a predecessor corporation commenced 
before July, 1988 and the predecessor corporation carried on a business that is 
carried on by the new corporation, ¥/2 of the amount of the cumulative eligible 
capital of the predecessor corporation immediately before the amalgamation in 
respect of that business shall be added to the amount determined for A in the 
definition “cumulative eligible capital” in subsection 14(5) in respect of that 
business; 


(g) reserves — for the purpose of computing the income of the 
new corporation for a taxation year, 


(i) any amount that has been deducted as a reserve in com- 
puting the income of a predecessor corporation for its last 


S. 87(2)(g.5) 


taxation year shall be deemed to have been deducted as a re- 
serve in computing the income of the new corporation for a 
taxation year immediately preceding its first taxation year, 
and 


(ii) any amount deducted under paragraph 29(1)(p) in com- 
puting the income of a predecessor corporation for its last 
taxation year or a previous taxation year shall be deemed to 
have been deducted under that paragraph in computing the 
income of the new corporation for a taxation year immedi- 
ately preceding its first taxation year; 


Related Provisions: 87(2)(b) — Meaning of “last taxation year’; 88(1)(e.2) — 
Winding-up. 


(g.1) continuation — for the purposes of sections 12.3 and 
12.4, subsection 20(26) and section 26, the new corporation 
shall be deemed to be the same corporation as, and a continua- 
tion of, each predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 
Interpretation Bulletins: See list at end of s. 87. 


(g.2) financial institution rules — for the purposes of 
paragraphs 142.4(4)(c) and (d) and subsections 142.5(5) and (7) 
and 142.6(1), the new corporation shall be deemed to be the 
Same corporation as, and a continuation of, each predecessor 
corporation; 
Related Provisions: 88(1)(e.2) — Winding-up; 142.6(1)(b) — Deemed disposition 
of specified debt obligations and mark-to-market properties on becoming a financial 
institution. See also list at end of s. 87. 


History: Para. 87(2)(g.2) added by 1995, c. 21, subsec. 54(4), applicable to taxation 
years that end after February 22, 1994. 


(g.3) Superficial losses — for the purposes of applying sub- 
sections 13(21.2), 14(12), 18(15) and 40(3.4) to any property 
that was disposed of by a predecessor corporation before the 
amalgamation, the new corporation is deemed to be the same 
corporation as, and a continuation of, each predecessor 
corporation; 

Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 

History: Para. 87(2)(g.3) added by 1998, c. 19, subsec. 117(1), applicable to amalga- 

mations that occur, and windings-up that begin, after April 26, 1995. 
(g.4) superficial losses — capital property — for the pur- 
pose of applying paragraph 40(3.5)(c) in respect of any share 
that was acquired by a predecessor corporation, the new corpo- 
ration is deemed to be the same corporation as, and a continua- 
tion of, each predecessor corporation; 

Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


History: Para. 87(2)(g.4) added by 1998, c. 19, subsec. 117(1), applicable to amalga- 
mations that occur, and windings-up that begin, after April 26, 1995. 


Proposed Addition — 87(2)(g.5) 
 (g.5) patronage dividends — for the purpose of section 
__ 135, the new corporation is deemed to be the same corporation _ 
a continuation of, each predecessor corporation; 

/ 18, 2005 draft legislation (Part 2 — technical), subsec. 87(1), 
. applicable to amalgamations that occur, and windings-up _ 


Technical Notes: ‘New paragraph 87(2)(g.5) deems a new corporation formed on 


an amalgamation to be the same corporation as and a continuation of each of the 
predecessor corporations for the purpose of section 135. This paragraph, which ap- 
plies to amalgamations that occur after 1997, ensures that the rules in section 135 
concerning the deduction for and inclusion in income of patronage dividends con- 
tinue to apply where a cooperative corporation or a customer of a cooperative corpo- 
ration amalgamates with one or more other corporations between the time a coopera-- 
tive corporation makes an allocation in proportion to patronage and the time that the 
patronage dividend is paid. This amendment ensures that payments made under sub- 
section 135(1) by the new corporation in satisfaction of allocations made by a prede- 
cessor corporation will be deductible by the new corporation. In addition, new para- 
graph 87(2)(g.5) ensures that the deductibility of an amount paid to a new 
corporation formed on the amalgamation of the cooperative corporation’s customer 
and another corporation will not be affected by the amalgamation. 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 
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S. 87(2)(h) 


(h) debts — for the purpose of computing a deduction from the 
income of the new corporation for a taxation year under para- 
graph 20(1)(), (1.1) or (p) 
(i) any debt owing to a predecessor corporation that was in- 
cluded in computing the income of the predecessor corpora- 
tion for its last taxation year or a preceding taxation year, 


(ii) where a predecessor corporation was an insurer or a cor- 
poration the ordinary business of which included the lending 
of money, any loan or lending asset made or acquired by the 
predecessor corporation in the ordinary course of its business 
of insurance or the lending of money, or 


(iii) where a predecessor corporation was an insurer or a cor- 
poration the ordinary business of which included the lending 
of money, any instrument or commitment described in para- 
graph 20(1)(1.1) that was issued, made or assumed by the 
predecessor corporation in the ordinary course of its business 
of insurance or the lending of money, 


and that by reason of the amalgamation, has been acquired by 
the new corporation, shall be deemed to be a debt owing to the 
new corporation that was included in computing its income fora 
preceding taxation year, a loan or lending asset made or ac- 
quired or an instrument or commitment that was issued, made or 
assumed by the new corporation in a preceding taxation year in 
the ordinary course of its business of insurance or the lending of 
money, as the case may be; 


Related Provisions: 80(2)— Deemed settlement on amalgamation; 87(2)(b) — 
Meaning of “last taxation year”, 88(1)(e.2) — Winding-up. See also at end of s. 87. 


Interpretation Bulletins: See list at end of s. 87. 


(h.1) debts — for the purposes of section 61.4, the description 
of F in subsection 79(3), the definition “forgiven amount” in 
subsection 80(1), subsection 80.03(7) and section 80.04, the new 
corporation shall be deemed to be the same corporation as, and a 
continuation of, each predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


History: Para. 87(2)(h.1) added by 1995, c. 21, subsec. 30(1), applicable to taxation 
years that end after February 21, 1994. 


Interpretation Bulletins: See list at end of s. 87. 


(i) special reserve — for the purpose of computing a deduc- 
tion from the income of the new corporation for a taxation year 
under paragraph 20(1)(n), any amount included in computing 
the income of a predecessor corporation from a business for its 
last taxation year or a previous taxation year in respect of pro- 
perty sold in the course of the business shall be deemed to have 
been included in computing the income of the new corporation 
from the business for a previous year in respect of that property; 


Related Provisions: 87(2)(b)— Meaning of “last taxation year”; 88(1)(e.2) — 
Winding-up. See also at end of s. 87. 


interpretation Bulletins: IT-154R: Special reserves. See also list at end of s. 87. 


(j) special reserves —for the purposes of paragraphs 
20(1)(m), (m.1) and (m.2), subsection 20(24) and section 34.2, 
the new corporation is deemed to be the same corporation as, 
and a continuation of, each predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


History: Para. 87(2)(j) amended by 1996, c. 21, subsec. 15(1), applicable to amalga- 
mations that occur and windings-up that begin after 1994. The para. formerly read: 


(j) idem — for the purposes of paragraphs 20(1)(m), (m.1) and (m.2) and sub- 
section 20(24), the new corporation shall be deemed to be the same corporation 
as, and a continuation of, the predecessor corporation; 


Para. 87(2)(j) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 37(4), applicable 
to amalgamations occurring and windings-up beginning after 1990. Para. (j) formerly 
read: 


(j) idem — for the purpose of computing a deduction from the income of the 
new corporation for a taxation year under paragraph 20(1)(m), (m.1) or (m.2) or 
section 32, any amount included in computing the income of a predecessor cor- 
poration from a business for its last taxation year or a preceding taxation year by 
virtue of paragraph 12(1)(a) shall be deemed to have been included in computing 
the income of the new corporation from the business for a preceding taxation 
year by virtue of that paragraph; 


Income Tax Act, Part I, Division B 


Interpretation Bulletins: IT-154R: Special reserves. See also list at end of s. 87. 


(.1) inventory adjustment — for the purposes of paragraph 
20(1)(ii), an amount required by paragraph 12(1)(r) to be in- 
cluded in computing the income of a predecessor corporation for 
its last taxation year shall be deemed to be an amount required 
by paragraph 12(1)(r) to be included in computing the income of 
the new corporation for a taxation year immediately preceding 
its first taxation year; 

Related Provisions: 87(2)(b) — Meaning of “last taxation year”; 88(1)(e.2) — 

Winding-up. See also list at end of s. 87. 


Interpretation Bulletins: See list at end of s. 87. 


(j.2) prepaid expenses and matchable expenditures — 
for the purposes of subsections 18(9) and (9.01), section 18.1 
and paragraph 20(1)(mm), the new corporation is deemed to be 
the same corporation as, and a continuation of, each predecessor 
corporation; 

Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s.87. 

History: Para. 87(2)(j.2) amended by 1998, c. 19, subsec. 117(2), applicable after No- 

vember 17, 1996. The para. formerly read: i 


(j.2) prepaid expenses — for the purposes of subsections 18(9) and (9.01) and 
paragraph 20(1)(mm), the new corporation shall be deemed to be the same cor- 
poration as, and a continuation of, each predecessor corporation; 


Para. 87(2)(j.2) amended by 1995, c. 3, subsec. 23(1), applicable to 1994 et seq. Para. 
(j.2) formerly read: 


(j.2) prepaid expenses — for the purposes of subsection 18(9) and paragraph 
20(1)(mm), the new corporation shall be deemed to be the same corporation as, 
and a continuation of, each predecessor corporation; 


Interpretation Bulletins: See list at end of s. 87. 
(j.3) employee benefit plans, etc. [SDAs, RCAs] — for 
the purposes of paragraphs 12(1)(n.1), (n.2) and (n.3) and 
20(1)(r), (00) and (pp), section 32.1, paragraph 104(13)(b) and 
Part XI.3, the new corporation shall be deemed to be the same 
corporation as, and a continuation of, each predecessor 
corporation; 

Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


History: Para. 87(2)(j.3) substituted by 1994, c. 21, subsec. 39(3), applicable to. taxa- | 


tion years ending after December 21, 1992. That para. formerly read: 
(j.3) employee benefit plans, etc. — for the purposes of paragraphs 12(1)(n.2) 
and (n.3), 20(1)(r), (00) and (pp), section 32.1 and Part X1.3, the new corporation 
shall be deemed to be the same corporation as, and a continuation of, each prede- 
cessor corporation; 


Para. 87(2)(j.3) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 65(3), to add 


reference to para. (pp), applicable to amalgamations occurring and windings-up com- | 


mencing after 1985. 


Interpretation Bulletins: IT-502: Employee benefit plans and employee trusts. See | 


also list at end of s. 87. 


(j.4) accrual rules — for the purposes of subsections 12(3) 
and (9), section 12.2, subsection 20(19) and the definition “ad- ! 
justed cost basis” in subsection 148(9) of this Act, and subsec-— 
tions 12(5) and (6) and paragraph 56(1)(d.1) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, the | 
new corporation shall be deemed to be the same corporation as, 
and a continuation of, each predecessor corporation; 

Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 

Interpretation Bulletins: See list at end of s. 87. 


(j.5) cancellation of lease — for the purposes of paragraphs 
20(1)(z) and (z.1), the new corporation shall be deemed to be the 
same corporation as, and a continuation of, each predecessor 
corporation; 
Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 
Interpretation Bulletins: See list at end of s. 87. 


(j.6) continuing corporation—for the purposes of 
paragraphs 12(1)(t) and (x), subsections 12(2.2) and 13(7.1), 
(7.4) and (24), paragraphs 13(27)(b) and (28)(c), subsections) 
13(29) and 18(9.1), paragraphs 20(1)(e), (e.1) and (hh), sections 
20.1 and 32, paragraph 37(1)(c), subsection 39(13), subpara- 
graphs 53(2)(c)(vi) and (h)(ii), paragraph 53(2)(s), subsections 
53(2.1), 66(11.4) and 66.7(11), section 139.1, subsection 
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152(4.3), the determination of D in the definition “undepreciated 
capital cost” in subsection 13(21) and the determination of L in 
the definition “cumulative Canadian exploration expense” in 
subsection 66.1(6), the new corporation is deemed to be the 
same corporation as, and a continuation of, each predecessor 
corporation; 


Related Provisions: 55(3.2)(b) — Continuation for purposes of butterfly reorganiza- 
tions and capital gains stripping; 88(1)(e.2) — Winding-up. See also at end of s. 87. 


History: Para. 87(2)(j.6) amended by 2000, c. 19, s. 13, applicable to amalgamations 

that occur, and windings-up that begin, after December 15, 1998. The para. formerly 

read: 
(j.6) for the purposes of paragraphs 12(1)(t) and (x), subsections 12(2.2) and 
13(7.1), (7.4) and (24), paragraphs 13(27)(b) and (28)(c), subsections 13(29) and 
18(9.1), paragraphs 20(1)(e), (e.1) and (hh), sections 20.1 and 32, paragraph 
37(1)(c), subsection 39(13), subparagraphs 53(2)(c)(vi) and (h)(ii), paragraph 
53(2)(s), subsections 53(2.1), 66(11.4), 66.7(11) and 152(4.3), the determination 
of D in the definition “undepreciated capital cost” in subsection 13(21) and the 
determination of L in the definition “cumulative Canadian exploration expense” 
in subsection 66.1(6), the new corporation shall be deemed to be the same corpo- 
ration as, and a continuation of, each predecessor corporation; 


Para. 87(2)(j.6) substituted by 1994, c. 21, subsec. 39(4), applicable after January 1990, 
and 


(a) in applying the para. after 1987 and before February 1990, it shall be read as 
including a reference to para. 20(1)(e.1); and 


(b) in applying the para. after January 1990 and before 1994, it shall be read as if 
the reference in it to “sections 20.1 and 32” were a reference to “section 32”. 


Para. 87(2)(j.6) formerly read: 


(j.6) [continuation as to various subjects] — for the purposes of paragraphs 
12(1)(t) and (x), subsections 12(2.2) and 13(7.1), (7.4) and (24), paragraphs 
13(27)(b) and (28)(c), subsections 13(29) and 18(9.1), paragraphs 20(1)(e) and 
(hh), section 32, paragraph 37(1)(c), subsection 39(13), subparagraphs 
53(2)(c)(vi) and (h)(ii), paragraph 53(2)(s), subsections 53(2.1), 66(11.4), 
66.7(11) and 152(4.3) and the determination of D in the definition “un- 
depreciated capital cost” in subsection 13(21) and of L in the definition “cumula- 
tive Canadian exploration expense” in subsection 66.1(6), the new corporation 
shall be deemed to be the same corporation as, and a continuation of, each prede- 
cessor corporation; 


Para. 87(2)(j.6) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 37(5), applica- 

ble after January 1990. Para. (j.6) formerly read: 
(j.6) continuation as to various subjects — for the purposes of paragraphs 
12(1)(t) and (x), subsections 13(7.1), (7.4). and (24), paragraphs 13(27)(b) and 
(28)(c), subsections 13(29) and 18(9.1), paragraphs 20(1)(e) and (hh), section 32, 
paragraph 37(1)(c), subparagraphs 53(2)(c)(vi) and (h)(ii), paragraph 53(2)(s), 
subsections 53(2.1), 66(11.4), and 66.7(11) and the determination of D in the 
definition “undepreciated capital cost” in subsection 13(21) and of L in the defi- 
nition “cumulative Canadian exploration expense” in subsection 66.1(6), the new 
corporation shall be deemed to be the same corporation as, and a continuation of, 
each predecessor corporation; 


Para. 87(2)(j.6) amended by 1994, c..7, Sch. II (1991, c. 49), subsec. 65(4), to add 
-teference to paras. 13(27)(b), (28)(c), subsees. 13(29), 18(9.1) and s. 32, applicable 
with respect to amalgamations occurring and windings-up commencing after 1989. 


Interpretation Bulletins: See list at end of s. 87. 

(7) certain transfers and loans [attribution rules] — for 
the purposes of sections 74.4 and 74.5, the new corporation shall 
be deemed to be the same corporation as, and a continuation of, 
each predecessor corporation; 

‘Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87, 

Interpretation Bulletins: Sce list at end of s. 87. 
(.8) international banking centre business — for the pur- 
poses of section 33.1, the new corporation shall be deemed to be 
the same corporation as, and a continuation of, each predecessor 
corporation; 

Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 

‘Interpretation Bulletins: See list at end of s. 87. 

(.9) Part VI and Part I.3 tax [pre-1992] — for the purposes 
of determining the amount deductible by the new corporation for 
any taxation year under section 125.2 or 125.3, the new corpora- 


tion shall be deemed to be the same corporation as, and a contin- 
uation of, each predecessor corporation; 


i %elated Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


S. 87(2)(j.94) 


Interpretation Bulletins: See list at end of s. 87. 


G.91) Part 1.3 and Part VI tax — for the purpose of determin- 
ing the amount deductible under subsection 181.1(4) or 190.1(3) 
by the new corporation for any taxation year, the new corpora- 
tion is deemed to be the same corporation as, and a continuation 
of, each predecessor corporation, except that this paragraph does 
not affect the determination of the fiscal period of any corpora- 
tion or the tax payable by any predecessor corporation; 


| roposed Amendment — 87(2)(j.91) 


any taxation year that end 
Application: The July 18, 2005 draft le; 
will amend para. 87(2)(j.91) to read 
cur, and to windings-up that begin 
Technical Notes: Subsection 88(1 
subsidiary into a parent corporation tha’ 
the subsidiary. A number of the rules hat | 
87(2) also apply to windings-up under sub: 
Paragraph 87(2)G.91) allows a new corporatic 
subsection 88(1), a parent corporation, to be idere 
psidiary, as the case may be, for the purposes of determining an amount 
ler subsection 181.1(4) or 190.1(3). Those provisions relate, respec 
ction from a corporation’s tax otherwise payable under Part 1. 


or, in the case of a winding-up under 
be considered as a continuation of its pred- 


rt I of the Act. 7 
mended to clarify that it does not affect the fiscal per 
corporation for any taxation year that ends prior to an amal 
paragraph 88(1)(e.2), the commencement of a winding-up un 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


History: Para. 87(2)(j.91) amended by 1998, c. 19, subsec. 117(3), applicable to amal- 
gamations that occur, and windings-up that begin, after April 26, 1995. The para. for- 
merly read: 


G-91) for the purposes of determining the amount deductible under subsection 
181.1(4) or 190.1(3) by the new corporation for any taxation year, the new cor- 
poration shall be deemed to be the same corporation as, and a continuation of, 
each predecessor corporation; 


Para. 87(2)§.91) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 37(6), applicable 
to amalgamations occurring and windings-up beginning after 1990. 


§-92) subsections 125(5.1) and 157.1(1) [small business 
deduction and instalment deferral] — for the purposes of 
subsection 125(5.1) and the definition “eligible corporation” in 
subsection 157.1(1), the new corporation is deemed -to be the 
Same corporation as, and a continuation of, each predecessor 
corporation; 

Related Provisions: 88(1)(e.2) — Winding-up. See alsovat end of s. 87. 


History: Para. 87(2)(j.92) amended by 2002, c. 9, subsec. 30(1), applicable to taxation 
years that end after 2001. The para. formerly read: 


(9.92) subsec. 125(5.1) [small business deduction] — for the purposes of 
subsection 125(5.1), the new corporation shall be deemed to be the same corpo- 
ration as, and a continuation of, each predecessor corporation; 


Para. 87(2)G.92) added by 1995, c. 3, subsec. 23(2) applicable to taxation years that 
end after June 1994. 
§.93) mining reclamation trusts [and qualifying 
environmental trusts] — for the purposes of paragraphs 
12(1)(z.1) and (z.2) and 20(1)(ss) and (tt) and sections 107.3 and 
127.41, the new corporation shall be deemed to be the same cor- 
poration as, and a continuation of, each predecessor corporation; 
Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


History: Para. 87(2)(j.93) added by 1995, c, 3, subsec, 23(2), applicable to amalgama- 
tions that occur and windings-up that begin after February 22, 1994, 
G-94) film or video productions — for the purposes of sec- 
tions 125.4 and 125.5, the new corporation is deemed to be the 
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S. 87(2)(j.94) 


same corporation as, and a continuation of, each predecessor 
corporation; 
Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87, 
History: Para. 87(2)(j.94) amended by 1998, c. 19, subsec. 117(4), applicable to amal- 
gamations that occur and windings-up that begin after October 1997. The para. for- 
merly read: 
(j.94) Canadian film or video production tax credit — for the purpose of sec- 
tion 125.4, the new corporation is deemed to be the same corporation as, and a 
continuation of, each predecessor corporation; 


Para. 87(2)(j.94) added by 1996, c. 21, subsec. 15(2), applicable to amalgamations that 
occur and windings-up that begin after 1994. 

Proposed Addition — 87(2)(.95) 
resident trusts and foreign investment e| 


aragraph 87 Nj 5) 


(k) certain payments to employees — for the purpose of 


subsection 6(3), any amount received by a person from the new 
corporation that would, if received by the person from a prede- 
cessor corporation, be deemed for the purpose of section 5 to be 
remuneration for that person’s services rendered as an officer or 
during a period of employment, shall be deemed for the pur- 
poses of section 5 to be remuneration for services so rendered by 
the person; 
Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


(1) scientific research and experimental develop- 
ment — for the purposes of section 37 and Part VIII, the new 
corporation shall be deemed to be the same corporation as, and a 
continuation of, each predecessor corporation; 
Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 
Interpretation Bulletins: See list at end of s. 87. 


(1.1) idem [repealed R&D allowance] — for the purposes of 
this paragraph, paragraph (1.2) and section 37.1, 


(i) the base period for a particular taxation year of a new cor- 
poration that has fewer than 3 preceding taxation years shall 
be deemed to be the period 


(A) commencing on the day that 


(1) is the earliest of all days each of which is a day 
immediately before the commencement of a taxation 
year of a predecessor corporation in respect of the new 
corporation that ended after 1976, and 


(II) is in the 3 year period ending on the day immedi- 
ately before the commencement of the particular year, 
and : 


(B) ending immediately before the first day of the particu- 
lar taxation year, 


(ii) where subparagraph (i) applies, 


(A) in determining the qualified expenditures made by the 
new corporation in its base period, there shall be included 
the total of all amounts each of which is the qualified ex- 
penditure made by a predecessor corporation in a taxation 


(14) subsec. 13(4.2) election — for the purposes of su 


Income Tax Act, Part I, Division B 


year that commenced in the base period of the new corpo- 
ration, and 


(B) in determining the total of the amounts paid to the 
new corporation by persons referred to in subparagraphs 
(b)(i) to (iii) of the definition “expenditure base” in sub- 
section 37.1(5) in its base period, there shall be included 
the total of all such amounts paid to a predecessor corpo- 
ration by a person referred to in those subparagraphs in a 
taxation year that commenced in the base period of the 
new corporation, 


(iii) the capital cost to the new corporation of any property 
that was a research property of a predecessor corporation ac- 
quired by it from the predecessor corporation shall be 
deemed to be the capital cost thereof to the predecessor cor- 
poration and the property shall be deemed to be a research 
property of the new corporation, and 


(iv) each amount determined in respect of the new corpora- 
tion under subparagraph 37.1(3)(b)(i) or (ili), as the case may 
be, shall be deemed to be the total of the amount otherwise 
determined and the total of amounts each of which is the 
amount determined under subparagraph 37.1(3)(b)(i) or (aii), 
as the case may be, in respect of a predecessor corporation; 


(1.2) definition of “predecessor corporation” — for the 
purposes of this paragraph and paragraph (1.1), “predecessor cor- 
poration” includes any corporation in respect of which a prede- 
cessor corporation was a new corporation; 


(1.21) [debt forgiveness rules] — for the purposes of section — 
61.3, the definition “unrecognized loss” in subsection 80(1) and . 
subsection 80.01(10), the new corporation is deemed to be the | 
same corporation as, and a continuation of, each predecessor 
corporation; 
History: Para. 87(2)(1.21) amended by 1998, c. 19, subsec. 117(5), applicable to taxa- 
tion years that end after February 21, 1994. The para. formerly read: 


(1.21) forgiven amount — for the purposes of section 61.3 and subsection 
80.01(10), the new corporation shall be deemed to be the same corporation as, 
and a continuation of, each predecessor corporation; 


Para. 87(2)(1.21) added by 1995, c. 21, subsec. 30(2), applicable to taxation years that 
end after February 21, 1994. 


(1.3) replacement property — where before the amalgama-— 
tion property of a predecessor corporation was unlawfully taken, | 
lost, destroyed or taken under statutory authority, or was a for- 
mer business property of the predecessor corporation, for the | 
purposes of applying sections 13 and 44 and the definition “for- | 
mer business property” in subsection 248(1) to the new corpora- 
tion in respect of the property and any replacement property ac- | 
quired therefor, the new corporation shall be deemed to be the 
same corporation as, and a continuation of, the predecessor i 
corporation; 

Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 

History: Para. 87(2)(1.3) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 37(7), | 


applicable to amalgamations occurring and windings-up beginning after 1989. Para. 
(1.3) formerly read: 


| 


(1.3) property lost, destroyed or taken — if the amalgamation was after May 
6, 1974 and a property of a predecessor corporation was unlawfully taken, lost, 
destroyed or taken under statutory authority prior to the amalgamation, sections 
13 and 44 apply to the new corporation as though 


(i) the new corporation had been in existence and owned that property at the 
time it was so lost, destroyed or taken, 


(ii) the cost or capital cost, as the case may be, of that property to the new 
corporation were its cost or capital cost, as the case may be, to the predeces- 
sor corporation, and 


(iii) where the predecessor corporation had acquired a replacement property 
for that property before the amalgamation, the new corporation had acquired 
that replacement property immediately after the amalgamation; 


Interpretation Bulletins: IT-259R4: Exchanges of property. See also list at end of $s) 
87. 


Proposed Addition — 87(2)(I.4) 


section 13(4.3) and paragraph 20(16.1)(b), the new corporation: 
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is deemed to be the same corporation as, and a continuation of, 
each predecessor corporation: 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 87(3). 
will add para. 87(2)(1.4), applicable to amalgamations that occur, and windings-up 
that begin, after December 20, 2002. : 


Technical Notes: New paragraph 87(2)(1.4) is added to provide that, for the 


| purposes of the rules in new subsection 13(4.3) and paragraph 20(16. 1)(b) in respect 


. ration. This new provision also applies in respect of the winding up 


of which an election is made under new subsection 13(4.2), the new corporation is 
deemed to be the same corporation as, and a continuation of, each pr lecessor corpo- 
corporation 
88(1)(€.2). 


to which section 88 applies. as a result of the application of p 
Related Provisions: 88(1)(e.2) — Winding-up. See also at end ¢ 


(m) reserves — for the purpose of computing the income of 
the new corporation for a taxation year, any amount claimed 
under subparagraph 40(1)(a)(iii) or 44(1)(e)(iii) in computing a 
predecessor corporation’s gain for its last taxation year from the 
disposition of any property shall be deemed 


(i) to have been claimed under subparagraph 40(1)(a)(iii) or 
44(1)(e)(ili), as the case may be, in computing the new cor- 
poration’s gain for a taxation year immediately preceding its 
first taxation year from the disposition of that property by it 
before its first taxation year, and 


(ii) to be the amount determined under subparagraph 
40(1)(a)(i) or 44(1)(e)(i), as the case may be, in respect of 
that property; 
Related Provisions: 87(2)(b)— Meaning of “last taxation year’; 88(1)(e.2) — 
Winding-up. See also at end of s. 87. 


| History: Para. 87(2)(m) substituted by 1994, c. 7, Sch. IT (1991, c. 49), subsec. 65(5), 


applicable to amalgamations occurring and windings-up beginning after 1989. Para. 


- 87(2)(m) formerly read: 


(m) proceeds not due until after end of year — for the purpose of computing 
the income of the new corporation for its first taxation year and any subsequent 
taxation year, any amount claimed under subparagraph 40(1)(a)(iii) in computing 
a predecessor corporation’s gain for its last taxation year from the disposition of 
any property shall be deemed 


(i) to have been claimed under that subparagraph in computing the new cor- 
poration’s gain for a taxation year immediately preceding its first taxation 
year from the disposition of that property by it before its first taxation year, 
and 


(ii) to be the amount determined under subparagraph 40(1)(a)(i) in respect of 
that property; 


| (m.1) [charitable] gift of non-qualifying security — for 


the purpose of computing the new corporation’s gain under sub- 
section 40(1.01) for any taxation year from the disposition of a 
property, the new corporation is deemed to be the same corpora- 
tion as, and a continuation of, each predecessor corporation; 


‘Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 
History: Para. 87(2)(m.1) added by 1998, c. 19, s. 15, applicable to 1997 et seg. 


(n) outlays made pursuant to warranty — for the purpose 
of section 42, any outlay or expense made or incurred by the 
new corporation in a taxation year, pursuant to or by virtue of an 
obligation described in that section incurred by a predecessor 

corporation, that would, if the outlay or expense had been made 
or incurred by the predecessor corporation in that year, have 
been deemed to be a loss of the predecessor corporation for that 
year from the disposition of a capital property shall be deemed 
to be a loss of the new corporation for that year from the dispo- 
sition of a capital property; 

Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


nterpretation Bulletins: IT-330R: Disposition of capital property subject to war- 
/anty, covenant, etc. (archived). See also list at end of s. 87. 


(0) expiration of options previously granted — for the 

purpose of subsection 49(2), any option granted by a predeces- 

Sor corporation that expires after the amalgamation shall be 

deemed to have been granted by the new corporation, and any 
__ Proceeds received by the predecessor corporation for the grant- 
__ ing of the option shall be deemed to have been received by the 
| new corporation therefor; 


S. 87(2)(s.1) 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


(p) consideration for resource property disposition — 
for the purpose of computing a deduction from the income of the 
new corporation for a taxation year under section 64 of the Jn- 
come Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, any amount that has been included in computing the in- 
come of a predecessor corporation for its last taxation year or a 
previous taxation year by virtue of subsection 59(1) or para- 
graph 59(3.2)(c) of this Act, of subsection 59(3) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, or 
of subsection 83A(5ba) or (5c) of that Act as it read in its appli- 
cation to a taxation year before the 1972 taxation year, shall be 
deemed to have been included in computing the income of the 
new corporation for a previous year by virtue thereof: 


Related Provisions: 87(2)(b) — Meaning of “last taxation year”; 88(1)(e.2) — 
Winding-up. See also at end of s. 87. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(q) registered [pension] plans [and DPSPs] — for the 
purposes of sections 147, 147.1 and 147.2 and any regulations 
made under subsection 147.1(18), the new corporation shall be 
deemed to be the same corporation as, and a continuation of, 
each predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 
Interpretation Bulletins: See list at end of s. 87. 


(r) [Repealed under former Act] 
Proposed Addition — 87(2)(r) 


_ (1) employees profit sharing plan — an election made 
under subsection 144(10) by a predecessor corporation is 
deemed to be an election mad ew corporation; 
Application: The July 18, 2005 draft legisla’ technical), subsec. 87(4), 
will add para. 87(2)(r), applicable to amalgam occur, and windings-up that 
begin, after 1994. 2  —r—“_—™OCO : 
Technical Notes: New paragraph 87(2)(r) preserve s an election under subsection 
144(10) in connection with an employees profit sharing plan that was made by a 
predecessor corporation before an amalgamation, Paragraph 88(1)(€.2) provides that 
this rule also applies, with appropriate modifications, for the purposes of the rules 
relating to the winding-up of a subsidiary corporation into its parent corporation. 


Related Provisions: 88(1)(c.2) — Winding-up. See also at end of s. 87. 


(s) tax deferred cooperative shares — for the purpose of 
section 135.1, if the new corporation is, at the beginning of its 
first taxation year, an agricultural cooperative corporation 
(within the meaning assigned by subsection 13551), 


(1) the new corporation is deemed to be the same corporation 
as, and a continuation of, each predecessor corporation that 
was an agricultural cooperative corporation at the end of the 
predecessor corporation’s last taxation year, and 


(ii) if, on the amalgamation, the new corporation issues a 
share (in this subparagraph referred to as the “new share”) 
that is described in all of paragraphs (b) to (d) of the defini- 
tion “tax deferred cooperative share” in subsection 135.1(1) 
to a taxpayer in exchange for a share of a predecessor corpo- 
ration (in this subparagraph referred to as the “old share’) 
that was, at the end of the predecessor corporation’s last tax- 
ation year, a tax deferred cooperative share within the mean- 
ing assigned by that definition, and the amount of paid-up 
capital, and the amount, if any, that the taxpayer is entitled to 
receive on a redemption, acquisition or cancellation, of the 
new share are equal to those amounts, respectively, in respect 
of the old share, 


(A) the new share is deemed to have been issued at the 
time the old share was issued, and 


(B) in applying subsection 135.1(2), the taxpayer is 
deemed to have disposed of the old share for nil proceeds; 
Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 
History: Para. 87(2)(s) added by 2006, c. 4, s. 8, s. 55, applicable after 2005. 


(s.1) [Repealed under former Act] 
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S. 87(2)(t) 


(t) pre-1972 capital surplus on hand — for the purpose of 
subsection 88(2.1), any capital property owned by a predecessor 
corporation on December 31, 1971 that was acquired by the new 
corporation by virtue of the amalgamation shall. be deemed to 
have been acquired by the new corporation before 1972 at an 
actual cost to it equal to the actual cost of the property to the 
predecessor corporation; 

Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 

Interpretation Bulletins: See list at end of's. 87. 


(u) shares of foreign affiliate — where one or more shares 
of the capital stock of a foreign affiliate of a predecessor corpo- 
ration have, by virtue of the amalgamation, been acquired by the 
new corporation and as a result of the acquisition the affiliate 
has become a foreign affiliate of the new corporation, 


(i) for the purposes of subsection 91(5) and paragraph 
92(1)(b), any amount required by section 92 to be added or 
deducted, as the case may be, in computing the adjusted cost 
base of any such share to the predecessor corporation before 
the amalgamation shall be deemed to have been so required 
to be added or deducted, as the case may be, in computing 
the adjusted cost base of the share to the new corporation, 
and 


(ii) for the purposes of subsections 93(2) to (2.3), any exempt 
dividend received by the predecessor corporation on any 
such share is deemed to be an exempt dividend received by 
the new corporation on the share, 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


History: Subpara. 87(2)(u)(ii) amended by 2001, c. 17, subsec. 65(2), applicable after 
November 1999. The subpara. formerly read: 
(ii) for the purpose of subsection 93(2), any exempt dividend received by the 
predecessor corporation on any such share shall be deemed to be an exempt divi- 
dend received by the new corporation on the share; 


Interpretation Builetins: See list at end of s. 87. 


(v) gifts [donations] — for the purposes of section 110.1, the 
new corporation shall be deemed to be the same corporation as, 
and a continuation of, each predecessor corporation with respect 
to gifts; 

Interpretation Bulletins: See list at end of s. 87. 
(w) [Repealed under former Act] 


(x) taxable dividends — for the purposes of subsections 
112(3) to (4.22), 


(i) any taxable dividend received on a share that was deducti- 
ble from the predecessor corporation’s income for a taxation 
year under section 112 or subsection 138(6) is deemed to be 
a taxable dividend received on the share by the new corpora- 
tion that was deductible from the new corporation’s income 
under section 112 or subsection 138(6), as the case may be, 


(ii) any dividend (other than a taxable dividend) received on 
a share by the predecessor corporation is deemed to have 
been received on the share by the new corporation, and 


(iii) a share acquired by the new corporation from a prede- 
cessor corporation is deemed to have been owned by the new 
corporation throughout any period of time throughout which 
it was owned by a predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


History: Para. 87(2)(x) amended by 1998, c. 19, subsec. 117(6), applicable to 1994 et 
seq. except that, in its application to dispositions of shares that occurred before April 
27, 1995, para. 87(2)(x) shall be read as follows: 


(x) for the purposes of subsections 112(3) to (4.3), 


(i) any taxable dividend received on a share that was deductible from the 
predecessor corporation’s income for a taxation year under section 112 or 
subsection 138(6) is deemed to be a taxable dividend received on the share 
by the new corporation that was deductible from the new corporation’s in- 
come under section 112 or 138(6), as the case may be, 


(ii) any capital dividend or life insurance capital dividend received on a 
share by the predecessor corporation is deemed to be a capital dividend or 
life insurance capital dividend, as the case may be, received on the share by 
the new corporation, and 


Income Tax Act, Part I, Division B 


(iii) a share acquired by the new corporation from a predecessor corporation 
is deemed to have been owned by the new corporation throughout any pe- 
riod of time throughout which it was owned by a predecessor corporation; 
The para. formerly read: 
(x) for the purposes of subsections 112(3) to (4.3), 

(i) any taxable dividend received on a share that was deductible from the 
predecessor corporation’s income for a taxation year under section 112 or 
subsection 138(6) shall be deemed to be a taxable dividend received on the 
share by the new corporation that was deductible from the new corporation’s 
income for a taxation year under section 112 or subsection 138(6), as the 
case may be, and 

(ii) any capital dividend or life insurance capital dividend received on a 
share by the predecessor corporation shall be deemed to be a capital divi- 
dend or life insurance capital dividend, as the case may be, received on the 
share by the new corporation; 


Interpretation Bulletins: See list at end of s. 87. 
(y) contributed surplus — for the purposes of subsections 
84(1) and (10), the new corporation shall be deemed to be the 
same corporation as, and a continuation of, each predecessor 
corporation; 

History: Para. 87(2)(y) added by 1994, c. 7, Sch. II (1991, ¢. 49), subsec. 65(6), appli- 

cable after July 13, 1990. 


(y.1) [Repealed] 


History: Para. 87(2)(y.1) repealed by 1998, c. 19, subsec. 117(7), applicable to taxes | 


payable for taxation years that begin after 1986. The para. formerly read: 
(y.1) preferred-earnings amount — for the purpose of computing the pre- 
ferred-earnings amount (within the meaning assigned by subsection 181(2)) of 
the new corporation, there shall be added to the new corporation’s preferred- 
earnings amount at the end of its first taxation year the total of all amounts each 
of which is the amount, if any, by which 
(i) a predecessor corporation’s preferred-earnings amount at the end of its 
last taxation year 
exceeds 
(ii) the amount that would be determined under paragraph 181(2)(c) in re- 
spect of the predecessor corporation for its last taxation year if the references 
in that paragraph to “the immediately preceding taxation year” and “that 
year” were read as “the year”, 


Interpretation Bulletins: See list at end of s. 87. 


(z) foreign tax carryover — for the purposes of determining 
the new corporation’s unused foreign tax credit (within the 
meaning of subsection 126(7)) in respect of a country for any 
taxation year and determining the extent to which subsection 
126(2.3) applies to reduce the amount that may be claimed by 


the new corporation under paragraph 126(2)(a) in respect of an | 
unused foreign tax credit in respect of a country for a taxation | 


year, the new corporation shall be deemed to be the same corpo- 


ration as, and a continuation of, each predecessor corporation, | 


except that this paragraph shall in no respect affect the determi- 
nation of 


(i) the fiscal period of the new corporation or any of its pred- 
ecessor corporations, or 


(ii) the tax payable under this Act by any predecessor | 


corporation; 


Interpretation Bulletins: IT-520: Unused foreign tax credits — carryforward and 


carryback. See also list at end of s. 87. 


(z.1) capital dividend account — for the purposes of com- | 


puting the capital dividend account of the new corporation, it 
shall be deemed to be the same corporation as, and a continua- 
tion of, each predecessor corporation, other than a predecessor 
corporation to which subsection 83(2.1) would, if a dividend 


were paid immediately before the amalgamation and an election 
were made under subsection 83(2) in respect of the full amount | 


of that dividend, apply to deem any portion of the dividend to be 
paid by the predecessor corporation as a taxable dividend; 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


History: Para. 87(2)(z. 1) substituted by 1994, c. 7, Sch. IT (1991, c. 49), subsec. 65(7), | 


applicable to amalgamations occurring and windings-up beginning after July 13, 1990. 
Para. 87(2)(z.1) formerly read: 
(z.1) capital dividend account — for the purpose of computing at any particu- 


lar time after the amalgamation the capital dividend account of a new corpora- 
tion that has been a private corporation continuously from the time of the amal- 
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gamation to the particular time, there shall be added the amount of the capital 
dividend account of each predecessor corporation immediately before the amal- 
gamation, except that the amount of the capital dividend account of any prede- 
cessor corporation immediately before the amalgamation shall be deemed to be 
nil where, had a dividend been paid by the predecessor corporation immediately 
before the amalgamation and an election been made under subsection 83(2) in 
respect of that dividend, subsection 83(2.1) would have applied to deem all or 
any portion of the dividend to be a taxable dividend: 


Interpretation Bulletins: IT-66R6: Capital dividends. See also list at end of s. 87. 


(z.2) application of Part Ill — for the purposes of Part Ill, the 
new corporation shall be deemed to be the same corporation as, 
and a continuation of, each predecessor corporation; 
Proposed Amendment — 87(2)(z.2) 
_ (z.2) application of Parts Ill and Ill.1 — for the purposes — 
of Parts II and IL.1, the new corporation shall be deemed to 
be the same corporation as, and a continuation of, each prede- 
- cessor corporation; ce — _. 
pplication: The June 29, 2006 draft legislation, subs 
_ 87(2)(Z.2) to read as above, applicable to amalgamations tha 
up that begin, after 2005, 0  .. 
chnical Notes: Paragraph 87(2)(z.2) is one of a num ) 
) that apply where two or more taxable Canadian corporat 
orm a New corporation. This paragraph ensures that the new 
“the same corporation as, and a continuation of, each pred. 
th additional tax on excessive elections set out in Part Ti S 
Paragraph 87(2)(z.2) is amended to apply also for the purposes of new Part HL.1 
{185.1-185.2 — ed.], which introduces an additional tax on excessive eligible divi- _ 
dend designations (see commentary on new Part II.1). 


“Amended paragraph 87(2)(z.2) applies to amalgamations ‘that occur, and (via 
amended paragraph 88(1)(e.2)) to windings-up that begin, after 2005. 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 
Interpretation Bulletins: See list at end of s. 87. 


(aa) refundable dividend tax on hand — where the new 
corporation was a private corporation immediately after the 
amalgamation, for the purpose of computing the refundable divi- 
dend tax on hand (within the meaning assigned by subsection 
129(3)) of the new corporation at the end of its first taxation 
year there shall be added to the total determined under subsec- 
tion 129(3) in respect of the new corporation for the year the 
total of all amounts each of which is the amount, if any, by 
which the refundable dividend tax on hand of a predecessor cor- 
poration at the end of its last taxation year exceeds its dividend 
refund (within the meaning assigned by subsection 129(1)) for 
its last taxation year, except that no amount shall be added under 
this paragraph in respect of a predecessor corporation 


(i) that was not a private corporation at the end of its last 
taxation year, or 


(ii) where subsection 129(1.2) would have applied to deem a 

dividend paid by the predecessor corporation immediately 

before the amalgamation not to be a taxable dividend for the 
purpose of subsection 129(1); 


telated Provisions: 87(2)(b) — Meaning of “last taxation year”; 88(1)(e.2) — 
Vinding-up; 131(5) — Dividend refund to mutual fund corporation; 186(5) — Deemed 
tivate corporation. See also at end of s. 87. 


istory: Para. 87(2)(aa) amended by 1996, c. 21, subsec. 15(3), applicable to amalga- 

‘ations that occur and windings-up that begin after June 1995. The para. formerly 

‘ad: 
(aa) refundable dividend tax on hand — where the new corporation was a pri- 
vate corporation continuously from the time of the amalgamation until the time 
immediately after the beginning of any taxation year, for the purpose of comput- 
ing the refundable dividend tax on hand (within the meaning assigned by subsec- 
tion 129(3)) of the new corporation at the end of that year there shall be added to 
the total determined under subsection 129(3) for that year, from which the total 
of amounts determined under paragraphs 129(3)(c) to (e) is subtracted, the total 
of all amounts each of which is the amount, if any, by which the refundable 
dividend tax on hand immediately before the amalgamation of a predecessor cor- 
poration that was a private corporation at that time exceeds its dividend refund 
(within the meaning assigned by subsection 129(1)) for its taxation year ending 
at that time, except that no amount shall be so added in respect of a predecessor 
corporation where subsection 129(1.2) would have applied to deem a dividend 
paid by the predecessor corporation immediately before the amalgamation not to 
be a taxable dividend for the purpose of subsection 129(1): 
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Para. 87(2)(aa) amended by 1994, c. 7, Sch. VIII (1993, ¢. 24), subsec. 37(8), applica- 
ble to the computation of refundable dividend tax on hand (within the meaning as- 
signed by subsec. 129(3) as amended) for 1993 et seq. Para. (aa) formerly read: 


(aa) refundable dividend tax on hand — in the case of a new corporation that 
has been a private corporation continuously from the time of the amalgamation 
to the end of any taxation year, for the purposes of computing the refundable 
dividend tax on hand (within the meaning assigned by subsection 129(3)), of the 
new corporation at the end of the taxation year, where a predecessor corporation 
had refundable dividend tax on hand immediately before the amalgamation, the 
amount by which the refundable dividend tax on hand at that time exceeds any 
dividend refund (within the meaning assigned by subsection 129(1)) of the pred- 
ecessor corporation for its taxation year ending immediately before the amalga- 
mation shall be added to the total determined under subsection 129(3) from 
which the new corporation’s dividend refunds are to be subtracted, except that 
the amount to be added to the total determined under subsection 129(3) shall be 
deemed to be nil where, had a dividend been paid by the predecessor corporation 
immediately before the amalgamation, subsection 129(1.2) would have applied 
to deem the dividend not to be a taxable dividend: 


Interpretation Bulletins: See list at end of s. 87. 


(bb) mutual fund and investment corporations — where 
the new corporation is a mutual fund corporation or an invest- 
ment corporation, there shall be added to 


(i) the amount determined under each of 
(b) of the definition “ 
section 131(6), and 


paragraphs (a) and 
capital gains dividend account” in sub- 


(ii) the values of A and B in the definition “refundable capi- 
tal gains tax on hand” in that subsection 


in respect of the new corporation at any time the amounts so 
determined and the values of those factors immediately before 
the amalgamation in respect of each predecessor corporation that 
was, immediately before the amalgamation, a mutual fund cor- 
poration or an investment corporation; 


History: Para. 87(2)(bb) amended by 1998, c. 19, subsec. 117(8), applicable to amal- 
gamations that.occur after 1991 except that, for amalgamations that occurred after 1991 


and before February 23, 1994, subpara. 87(2)(bb)(i) shall be read as follows: 


(i) the amount determined under each of paragraphs (a) to (g) of the definition 
“capital gains dividend account” in subsection 131(6), and 


The para. formerly read: 


(bb) mutual fund and investment corporations — where the new corporation 
is a mutual fund corporation or an investment corporation, there shall be added 
to the amount determined for each of A, B, C and D in the definition “capital 
gains dividend account” and A and B in the definition “refundable capital gains 
tax on hand” in subsection 131(6) in respect of the new corporation at any time 
the amount so determined immediately before the amalgamation in respect of 
each predecessor corporation that was a mutual fund corporation’ or an invest- 
ment corporation; i 


Para. 87(2)(bb) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 65(8), applicable 
to amalgamations occurring after July 13, 1990 and, where the corporation so elects by 
notifying the Minister of National Revenue in writing before 1993, to amalgamations 
occurring after 1986. Para. 87(2)(bb) formerly read: 


(bb) mutual fund corporation — in the case of a new corporation that is a mu- 
tual fund corporation, 


(i) for the purpose of computing its capital gains dividend account at any 
time, where a predecessor mutual fund corporation had a capital gains divi- 
dend account immediately before the amalgamation the amount thereof shall 
be added to the amount determined for A in the definition “capital gains 
dividend account” in subsection 131(6), and 


(i) for the purpose of computing its refundable capital gains tax on hand at 
the end of any taxation year, where a predecessor mutual fund corporation 
had refundable capital gains tax on hand immediately before the amalgama- 
tion the amount thereof shall be added to the amount determined for A in the 
definition “refundable capital gains [tax] on hand” in subsection 131(6); 


(bb.1) flow-through entities — where a predecessor corpora- 
tion was, immediately before the amalgamation, an investment 
corporation, a mortgage investment corporation or a mutual fund 
corporation and the new corporation is an investment corpora- 
tion, a mortgage investment corporation or a mutual fund corpo- 
ration, as the case may be, for the purpose of section 39.1, the 
new corporation is deemed to be the same corporation as, and a 
continuation of, the predecessor corporation; 


S. 87(2)(bb.1) 


History: Para. 87(2)(bb.1) added by 1998, c. 19, subsec. 117(8), applicable to amalga- 
mations that occur after 1993. 


(cc) non-resident-owned investment corporation — in 
the case of a new corporation that is a non-resident-owned in- 
vestment corporation, 


(i) for the purpose of computing its allowable refundable tax 
on hand (within the meaning assigned by subsection 133(9)) 
at any time, where a predecessor corporation had allowable 
refundable tax on hand immediately before the amalgama- 
tion, the amount thereof shall be added to the total deter- 
mined for A in the definition “allowable refundable tax on 
hand” in subsection 133(9), 


(ii) for the purpose of computing its capital gains dividend 
account (within the meaning assigned by subsection 133(8)) 
at any time, where a predecessor corporation had an amount 
in its capital gains dividend account immediately before the 
amalgamation, that amount shall be added to the amount de- 
termined under paragraph (a) of the description of A in the 
definition “capital gains dividend account” in subsection 
133(8), and 


(iii) for the purpose of computing its cumulative taxable in- 
come (within the meaning assigned by subsection 133(9)) at 
any time, where a predecessor corporation had cumulative 
taxable income immediately before the amalgamation, the 
amount thereof shall be added to the total determined for A 
in the definition “cumulative taxable income” in subsection 
133(9); 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


Interpretation Bulletins: See list at end of s. 87. 
(dd)-(hh) [Repealed under former Act] 


(ii) public corporation — where a predecessor corporation 
was a public corporation immediately before the amalgamation, 
the new corporation shall be deemed to have been a public cor- 
poration at the commencement of its first taxation year; 


Interpretation Bulletins: See list at end of s. 87. 


(jj) interest on certain obligations — for the purposes of 
paragraph 81(1)(m), the new corporation shall be deemed to be 
the same corporation as, and a continuation of, each predecessor 
corporation; 


Interpretation Bulletins: See list at end of s. 87. 


(kk) disposition of shares of controlled corporation — 
for the purposes of paragraph 40(2)(h), 


(i) where a corporation was controlled, directly or indirectly 
in any manner whatever, by a predecessor corporation imme- 
diately before the amalgamation and has, by reason of the 
amalgamation, become controlled, directly or indirectly in 
any manner whatever, by the new corporation, the new cor- 
poration shall be deemed to have acquired control of the cor- 
poration so controlled at the time control thereof was ac- 
quired by the predecessor corporation, and 


(ii) where a predecessor corporation was immediately before 
the amalgamation controlled, directly or indirectly in any 
manner whatever, by a corporation that, immediately after 
the amalgamation, controlled, directly or indirectly in any 
manner whatever, the new corporation, the new corporation 
shall be deemed to be the same corporation as, and a continu- 
ation of, each predecessor corporation; 


Related Provisions: 256(5.1), (6.2) — Controlled directly or indirectly — control in 
fact. See also at end of s. 87. 


Interpretation Bulletins: See list at end of s. 87. 


(ll) para. 20(1)(n) and subpara. 40(1)(a)(iii) amounts — 
notwithstanding any other provision of this Act, where any pro- 


10si¢. This refers to an earlier version of subsec. 127.1(2 


Income Tax Act, 


that begin, after March 20, 2003. 


corporations for the purposes of the provisions relating to UL ‘premium: tax credit, 


Part I, Division B 


perty was disposed of by a predecessor corporation, the new cor- 
poration shall, in computing 
(i) the amount of any deduction under paragraph 20(1)(n) as 
a reserve in respect of the property sold in the course of busi- 
ness, and 
(ii) the amount of its claim under subparagraph 40(1)(a)(ii) 
or 44(1)(e)(ii1) in respect of the disposition of the property, 
be deemed to be the same corporation as, and a continuation of, 
the predecessor corporation, 
Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 
History: Subpara. 87(2)(II)(ii) amended by 1994, c. 7, Sch. I (1991, c. 49), subsec. 
65(9), to add reference to subpara. 44(1)(e)(iii), applicable to amalgamations occurring 
and windings-up beginning after 1989. 
(mm) idem — for the purposes of section 126.1, the new corpo- 
ration shall be deemed to be the same corporation as, and a con- 
tinuation os each predecessor corpora 


_ Proposed Repeal — —_ - 87(2)(mm) 


Application: ‘The July 18. 2005 draft legislation (Part o. technical), subsec. 87( 
will repeal para. 87(2)(mm), spricee % to Je at occur, and winding c 


Technical Notes: Paragraph 81(2)(mm) ensures that an amalgamated ‘corporat 
will be treated as a continuation of, and the same corporation as, each of its predecesso 


paragraph i is repealed as a consequence of the repeal of the provisions relating to the 
premium tax credit. For additional information, see the commentary to section 126.1. 


History: Para. 87(2)(mm) added by 1994, c. 8, subsec. 9(1), applicable to amalgama- 
tions occurring, and windings-up beginning, after 1991. 
(nn) refundable Part VII tax on hand — for the purpose of 
computing the refundable Part VII tax on hand of the new cor- 
poration at the end of any taxation year, there shall be added to 
the total determined under paragraph 192(3)(a) the total of all 
amounts each of which is the amount, if any, by which 


(i) a predecessor corporation’s refundable Part VII tax on 
hand at the end of its last taxation year 
exceeds 
(ii) the predecessor corporation’s Part VII refund for its last 
taxation year; 
Related Provisions: 87(2)(b)— Meaning of “last taxation year”; 
Winding-up. See also list at end of s. 87. 
Interpretation Bulletins: See list at end of s. 87. 
(oo) investment tax credit — for the purpose of applying | 
subsection 127(10.2) to any corporation, the new corporation is | 
deemed to have had 


88(1)(e.2) — 


(i) a particular taxation year that 


(A) where it was associated with another corporation in 
the new corporation’s first taxation year, ended in the cal- 
endar year that precedes the calendar year in which that 
first year ends, and 


(B) in any other case, immediately precedes that first 
year, and 


(ii) taxable income for the particular year (determined before. 
taking into consideration the specified future tax conse- 
quences for the particular year) equal to the total of all 
amounts each of which is a predecessor corporation’s taxable. 
income for its taxation year that ended immediately before 
the amalgamation (determined before taking into considera- 
tion the specified future tax consequences for that year), 
History: Para. 87(2)(oo) amended by 1997, c. 25, subsec. 18(2), applicable to amalga- 
mations that occur after 1995, except that, for amalgamations that occur in 1996, the’ 
expression “any corporation” shall be read as “the new corporation”. For amalgama- 
tions that occur after May 23, 1985 and before 1996, para. (00) shall be read without 
reference to the expression “paragraph 127.1(2)(a) and subparagraph 157(1)(b)(i)”. 
Para. (00) formerly read: 
(00) for the purposes of applying subsection 127(10.1), paragraph 127.1(2)(a) 19 
and subparagraph 157(1)(b)(i) in respect of the first taxation year of the new 


), which is now the definition of “qualifying corporation” in that subsec. 
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corporation, the new corporation shall be deemed to have had a taxation year 
immediately preceding its first taxation year and to have had 


(i) taxable income for that preceding taxation year equal to the total of 
amounts each of which. is the taxable income of a predecessor corporation 
for its taxation year ending immediately before the amalgamation, and 


(ii) a business limit for that preceding taxation year equal to the total of 
amounts each of which is the business limit of a predecessor corporation for 
its taxation year ending immediately before the amalgamation; 


| Interpretation Bulletins: See list at end of s. 87. 


(00.1) refundable investment tax credit and balance- 
due day — for the purpose of applying the definition “qualify- 
ing corporation” in subsection 127.1(2), and subparagraph (d)(i) 
of the definition “balance-due day” in subsection 248(1), to any 
corporation, the new corporation is deemed to have had 


(i) a particular taxation year that 


(A) where it was associated with another corporation in 
the new corporation’s first taxation year, ended in the cal- 
endar year that precedes the calendar year in which that 
first year ends, and 


(B) where clause (A) does not apply, immediately pre- 
cedes that first year, 


(ii) taxable income for the particular year (determined before 
taking into consideration the specified future tax conse- 
quences for the particular year) equal to the total of all 
amounts each of which is a predecessor corporation’s taxable 
income for its taxation year that ended immediately before 
the amalgamation (determined before taking into considera- 
tion the specified future tax consequences for that year), and 


(iii) a business limit for the particular year equal to the total 
of all amounts each of which is a predecessor corporation’s 
business limit for its taxation year that ended immediately 
before the amalgamation; 


‘History: The opening words of para. 87(2)(00.1) amended by 2002, c. 9, subsec. 
30(2), applicable to taxation years that end after 2001. The opening words formerly 


investment tax credit at the end of any taxation year, the new 
corporation is deemed to be the same corporation as, and a con- 
tinuation of, each predecessor corporation, except that this para- 
graph does not affect the determination of the fiscal period of 
any corporation or the tax payable by any predecessor 
corporation; 


Related Provisions: See Related Provisions at end of s. 87. 


History: Para. 87(2)(qq) amended by 1998, c. 19, subsec. 117(9), applicable to amal- 
gamations that occur after April 26, 1995. The para. formerly read: 


(qq) for the purpose of computing the new corporation’s investment tax credit 
and employment tax credit at the end of any taxation year, the new corporation 
shall be deemed to be the same corporation as, and a continuation of, each prede- 
cessor corporation; 


Interpretation Bulletins: See list at end of s. 87. 


(rr) tax on taxable preferred shares — for the purposes of 
subsections 112(2.9), 191(4), and 191.1(2) and (4), the new cor- 
poration shall be deemed to be the same corporation as, and a 
continuation of, each predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


(ss) transferred liability for Part VI.1 tax — for the pur- 
poses of section 191.3, the new corporation shall be deemed to 
be the same corporation as, and a continuation of, each prede- 
cessor corporation; 


(tt) livestock — inclusion of deferred amount — for the 
purposes of subsections 80.3(3) and (5), the new corporation 
shall be deemed to be the same corporation as, and a continua- 
tion of, each predecessor corporation; and 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


(uu) fuel tax rebates —for the purposes. of paragraph 
12(1)(x.1), the description of D.1 in the definition “non-capital 
loss” in subsection 111(8), and subsections 111(10) and (1 1), the 
new corporation is deemed to be the same corporation as, and a 
continuation of, each predecessor corporation. 


Related Provisions: 88(1)(e.2) — Winding-up; 93(2)—(2.3) — Loss limitation on 


read: disposition of share. See also list at end of s. 87. 


(00.1) for the purpose of applying subparagraph 157(1)(b)(i) and the definition 


History: Para. 87(2)(uu) amended by 1997, c. 26, s. 83, applicable to 1997 et seq. 


“qualifying corporation” in subsection 127.1(2) to any corporation, the new cor- Para. (uu) formerly read: 


poration is deemed to have had 


Para. 87(2)(00.1) added by 1997, c. 25, subsec. 18(3), applicable to amalgamations that 
occur after May 23, 1985, except that, 


(a) for amalgamations that occur before 1997, the expression “any corporation” 


(uu) for the purposes of paragraph 12(1)(x.1), the description of D.1 in the defi- 
nition “non-capital loss” in subsection 111(8), clause 111(10)(a)(G)(B) and sub- 
section 111(11), the new corporation shall be deemed to be the same corporation 
as, and a continuation of, each predecessor corporation. 


shall be read as “the new corporation”; Para. 87(2)(uu) added by 1994, c. 7, Sch. VI (1992, c. 29), s. 3, applicable to amalga- 


(b) for the purpose of applying para. (00.1) for the purpose of the definition “quali- 


mations occurring after 1991. 


fying corporation” in subsec. 127.1(2), the business limits referred to in para. Interpretation Bulletins: See list at end of s. 87. 


(00.1), for taxation years that ended after June 1994 and began before 1996, shall 
be determined under s. 125 as that section read in its application to taxation years 
that ended before July 1994; and 


(c) cl. (00.1)(i)(A) does not apply 
(i) for the purpose of applying the definition “qualifying corporation” in sub- 
sec. 127.1(2) to taxation years that ended before July 1994, and 
(ii) for the purpose of applying subpara. 157(1)(b)(i) to taxation years that end 
before 1998. 


(pp) Cumulative offset account computation — for the 
, Purpose of computing the cumulative offset account (within the 


Related Provisions: 88(1)(¢.2\(ix), 89(6) — 


Proposed Addition — 87(2)(vv), (ww) 


(vv) [general rate income pool] — if the new corporation _ 


is a Canadian-controlled private corporation or a deposit insur- 
ance corporation in its first taxation year, in computing its gen- 
eral rate income pool at the end of that first taxation year there 
shall be added the total of all amounts determined under sub- 
section 89(5) in respect of the corporation for that first taxation 
year; and . 


- Soe an: 89(15) — Meaning of 


meaning assigned by subsection 66.5(2)) of the new corporation “deposit insurance corporation”; cl 125(7) Can: dia controlled private corpora- 


at any time, there shall be added to the total otherwise deter- 

mined under paragraph 66.5(2)(a) the total of all amounts each 

of which is the amount, if any, by which 

(i) a predecessor corporation’s cumulative offset account at 

the end of its last taxation year 

exceeds 
(ii) the amount deducted under subsection 66.5(1) in comput- 
ing the predecessor corporation’s income for its last taxation 
year; 


Related Provisions: 87(2)(b) — Meaning of “last taxation year”; 88(1)(e.2) — 
Vinding-up. See also list at end of s. 87. 


nterpretation Bulletins: See list at end of s. 87. 


tion’"(d) — Election not to be CCPC for purpos 
87. 


es Of 87(2)(vv). See also at-end of s. 
(ww) [low rate income pool] — if the new corporation is 
neither a Canadian-controlled private corporation nor a deposit 
insurance corporation in its first taxation year, there shall be 
added in computing its low rate income pool at any time in that 
first taxation year the total of all amounts determined under 
subsection 89(9) in respect of the corporation for that first tax- 
ation year. — 


Related Provisions: 88(1)(e.2)(ix), 89(10) — Winding-up; 89(15) — Meaning of 
“deposit insurance corporation”; 125(7)“Canadian-controlled _ private corpora- 
tion”(d) — Election not to be CCPC for purposes of 87(2)(ww). See also at end of s. 
87. v . : 


Application: The June 29, 2006 draft legislation, subsec. 3(2), will add paras. 


(qq) continuation of corporation [investment tax 87(2)(vv) and (ww), applicable to amalgamations that occur, and to windings-up that 


credit] — for the purpose of computing the new corporation’s 
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begin, after 2005. 


S. 87(2) 


Technical Notes: Where the new corporation is a Canadian-controlled private 
corporation or a deposit insurance corporation in its first taxation year, new para- _ 
graph 87(2)(vv) applies to ensure that the total of all the amounts determined in re- 
spect of the new corporation under new subsection 89(5) of the Act for its first taxa- 
tion year (see commentary on that subsection) is added in computing the new 
corporation's general rate income pool at the end of that taxation year ( see commen- 
tary for the new definition “general rate income pool” in subsection 89(1)). oe 


Where the new corporation is neither a Canadian-controlled private corporation nor a — 
deposit insurance corporation in its first taxation year, new paragraph 87(2)(ww) ap- 
plies to ensure that the total of all the amounts determined in respect of the new _ 
corporation under new subsection $9(9) of the Act for its first taxation year (See 
commentary on that subsection) is added in computing the new corporation’s low 
rate income pool at any time in that taxation year (see commentary for the new defi- 
nition “low rate income pool” in subsection 89(1)). : 
New paragraphs 87(2)(vv) and (ww) apply to amalgamations that occur, and (via _ 
amended paragraph $8(1)(e.2) of the Act) to windings-up that begin, after 2005. 


(2.01) Application of subsec. 37.1(5) — The definitions in sub- 
section 37.1(5) apply to subsection (2). 


Origin of subsec. 87(2.01): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
opening words to subsec. 37.1(5)). 


(2.1) Non-capital losses, etc., of predecessor corpora- 
tions — Where there has been an amalgamation of two or more 
corporations, for the purposes only of 


(a) determining the new corporation’s non-capital loss, net capi- 
tal loss, restricted farm loss, farm loss or limited partnership 
loss, as the case may be, for any taxation year, and 


(b) determining the extent to which subsections 111(3) to (5.4) 
and paragraph 149(10)(c) apply to restrict the deductibility by 
the new corporation of any non-capital loss, net capital loss, re- 
stricted farm loss, farm loss or limited partnership loss, as the 
case may be, 


the new corporation shall be deemed to be the same corporation as, 
and a continuation of, each predecessor corporation, except that this 
subsection shall in no respect affect the determination of 


(c) the fiscal period of the new corporation or any of its 
predecessors, 


(d) the income of the new corporation or any of its predecessors, 
or 


(e) the taxable income of, or the tax payable under this Act by, 
any predecessor corporation. 


Related Provisions: 87(2)(a)— Taxation year-end; 87(2.11)— Losses, etc., on 
amalgamation with subsidiary wholly-owned corporation; 256(7) — Where control 
deemed not acquired. See also at end of s. 87. 


History: Para. 87(2.1)(b) amended by 1998, c. 19, subsec. 117(10), applicable to a 
corporation that becomes or ceases to be exempt from tax under Part I of the Act after 
April 26, 1995. The para. formerly read: 


(b) determining the extent to which subsections 111(3) to (5.4) and paragraph 
149(10)(d) apply to restrict the deductibility by the new corporation of any non- 
capital loss, net capital loss, restricted farm loss, farm loss or limited partnership 
loss, as the case may be, 


Selected Cases [Subsec. 87(2.1)]: Duha Printers (Western) Ltd. v. R., [1998] 3 
C.T.C. 303 (SCC); Reversed [1996] 3 C.T.C. 19 (FCA) (Shareholder agreement did not 
result in de jure control); Garage Montplaisir Ltée y. MNR, [1992] 2 C.T.C. 2700 
(TCC) (Predecessor corporation’s business not carried on by corporation resulting from 
amalgamation; non-capital losses not deductible). 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 


sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987. See also list at end of s. 87. 


(2.11) Vertical amalgamations — Where a new corporation is 
formed by the amalgamation of a particular corporation and one or 
more of its subsidiary wholly-owned corporations, the new corpora- 
tion is deemed to be the same corporation as, and a continuation of, 
the particular corporation for the purposes of applying sections 111 
and 126, subsections 127(5) to (26) and 181.1(4) to (7), Part [TV and 
subsections 190.1(3) to (6) in respect of the particular corporation. 
Related Provisions: 87(1.4) — Definition of “subsidiary wholly-owned corpora- 


tion”; 87(2.1) — Non-capital losses, etc., of predecessor corporations; 87(11) — Verti- 
cal amalgamation — effects; 256(7) — Where control deemed not acquired. 


Income Tax Act, Part I, Division B 


History: Subsec. 87(2.11) amended by 1998, c. 19, subsec. 117(11), applicable to 

amalgamations that occur after April 26, 1995. The subsec. formerly read: 
(2.11) Losses, etc., on amalgamation with subsidiary wholly-owned corpo- 
ration — Where a new corporation is formed by the amalgamation of a particu- 
lar corporation and one or more of its subsidiary wholly-owned corporations, the 
new corporation shall, for the purposes of applying section 111 and Part IV in 
respect of the particular corporation, be deemed to be the same corporation as, 
and a continuation of, the particular corporation. 

Subsec. 87(2.11) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 37(9), applicable 

to amalgamations occurring after 1989. 


i.T. Technical News: 3 (subsection 87(2.11)). 


(2.2) Amalgamation of insurers — Where there has been an 
amalgamation and one or more of the predecessor corporations was 
an insurer, the new corporation is, notwithstanding subsection (2), 
deemed, for the purposes of paragraphs 12(1)(d), (e), (e.1), (i) and 
(s) and 20(1)(1), (1.1), (p) and Gj) and 20(7)(c), subsection 20(22), 


sections 138, 138.1, 140, 142 and 148 and Part XII.3, to be the — 


same corporation as, and a continuation of, each of those predeces- 
sor corporations. 


Related Provisions: 139.1(3)(¢)—— Where merger causes. demutualization of in- 
surer. See also at end of s. 87. 


History: Subsec. 87(2.2) amended by 1997, c. 25, subsec. 18(4), applicable to amalga- 


mations that occur after 1995. Subsec. (2.2) formerly read: 


(2.2) Amalgamation of insurance corporations — Where there has been an 
amalgamation of two or more corporations and one or more of the predecessor 
corporations was an insurance corporation, the new corporation shall, notwith- 
standing subsection (2), be deemed, for the purposes of paragraphs 12(1)(d), (€), 
(i) and (s) and 20(1)(1), (1.1), (p) and (jj) and 20(7)(c), sections 138, 138.1, 140, 
142 and 148 and Part. XII.3 of this Act and section 33 of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, to be the same corporation 
as, and a continuation of, each such predecessor corporation. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
interpretation Bulletins: See list at end of s. 87. 


Proposed Addition —87(2.3) 


(2.3) Quebec credit unions — For the purpose of applying 
section to an amalgamation governed by section 689 of An A 
respecting financial services cooperatives, R.S.Q., c. C-67.3, a 
investment deposit of a credit union is deemed to be a share of a 
separate class of the capital stock of a predecessor corporation 
respect of the amalgamation the adjusted cost base and paid u 
capital of which to the credit union is equal to the adjusted cos 
base to the credit union of the investment deposit immediately 
before the amaleamation#f = 
_ (a) immediately before the amalgamation, the investment de 
posit is an investment deposit to which section 425 of the Sav- 
ings and Credit Unions Act, R.S.Q., c. C-4.1, applies: to the 
investment fund of that predecessor corporation; and 


(b) on the amalgamation the credit union disposes of the in- 


vestment deposit for consideration that consists solely o 
shares of a class of the capital stock of the new corporation. 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 87(6) 
will add subsec. 87(2.3), applicable to amalgamations that occur after June 2001 
Technical Notes: New subsection 87(2.3) provides a special rule that applies to 
“investment deposit” of a Quebec credit union in another Quebee credit union ( 
“predecessor corporation”). This rule applies where the credit union’s investment de 
posit in the predecessor corporation is disposed of because of an amalgamation 0 
credit unions that includes the predecessor corporation with that amalgamation be: 
governed by section 689 of the Act Respecting Financial Services Cooperativ 
R.S.O., 2001, c. C-67.3. The credit union’s investment deposit will, if certain condi 
tions are met, be deemed to be a share of the capital stock of the predecessor corpora-_ 
tion having an adjusted cost base and paid up capital equal to the adjusted cost bast 
of the investment deposit to the credit union. The conditions that must be met are ¢ 
_+ immediately before the amalgamation the investment deposit must be an invest- 
ment deposit (to which section 425 of the Savings and Credit Unions Ac 
R.S.Q., 2001, c. C-4.1 applies) in an investment fund of the predecessor corpora- 
tion; and — beet 8 


+ on the amalgamation the credit union disposes of the investment deposit for con: 
sideration that consists solely of shares of the capital stock of the 


COmpOration, ae 
Letter from Dept. of Finance, December 5, 2000: 
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Subdivision h — Corporations Resident in Canada 


La présente fait suite & votre lettre du 27 octobre 2000 et a la réponse que nous vous 
avions donnée en novembre 1999 (copie jointe) concernant Ja réorganisation pro- 
 posée du [xxx]. Je crois savoir que vous avez discuté de la question avec Davine 
Roach et Kerry Harnish de cette’ division, le 16 novembre 2000. ae 


/ Lors de votre rencontre du 10 octobre 2000 avec des représentants de la Direction de. : 


la politique de l’impot, vous indiquiez que I’ Agence des douanes et du reyenu du. 
Canada (« I’ ADRC >») avait déterminé que les dépdts a participation ne constituent 
"pas des actions aux fins de la Loi de l’impot sur le revenu (la « Loi ») et qu’ils ne 
_peuvent done étre transférés en franchise d’impét au moment de la fusion (selon la 
definition au paragraphe 87(1) de la Loi) [xxx]. Dans votre lettre du 27 octobre 2000, 
“yous demandez done que la Loi soi difice: |” .  ... 
__* pour traiter chaque « dépét a participation » d’un contribuable comme une « ac- 
tion » aux fins de la fusion oo POC . 


Le ee 


“+ pour considérer que Vaction réputée représentant le dépdt a participation aun 
_ prix de base rajusté et un capital versé équivalant au prix de base rajusté du 
dépot par ailleurs déterminé pour le contribuable, : 


pour mettre en place une régle spéciale relativement a I’attribution du coiit d’une 
_ tele action & la nouvelle ou aux nouvelles actions en fonction « 
_ de la juste valeur marchande. Selon la régle actuelle d attrib 
_ prévue au paragraphe 87(4), un transfert de cotits pourrait dc 
en capital non réalisés artificiels relativement a certain 
acquises lors de la fusion. — 


Comme nous l’indiquions dans notre lettre de novemt 
poses a recommander au ministre des Finances que la Li 
le ert libre d’impot d’un dépét a participation échang¢ 
fusion [xxx]. Plus précisément, nous sommes disposés A trait 


| 


(que nous acceptons de uh 
 aprés 1999. Si nos recommanda 
MMS Seraient incluses plus t 


* 


rau ministre) s’appliquent aux fusions réal- 
$ sont acceptées, on préyoit que les modifi- 


d dans ui projet de Toit 
llez agréer, Monsieur, l’expression de mes sentiments les 
directeur, Division de la législation de l’impét, Directic 
pece Daas AG gk ou ie 

Brian Ernewein 


‘politique de 


3) Computation of paid-up capital — Subject to subsection 
3.1), where there is an amalgamation or a merger of 2 or more 
vanadian corporations, in computing at any particular time the 
aid-up capital in respect of any particular class of shares of the 
apital stock of the new corporation, 


(a) there shall be deducted that proportion of the amount, if any, 
by which the paid-up capital, determined without reference to 
this subsection, in respect of all the shares of the capital stock of 
the new corporation immediately after the amalgamation or 
_merger exceeds the total of all amounts each of which is the 
paid-up capital in respect of a share (except.a share held by any 
other predecessor corporation) of the capital stock of a predeces- 
sor corporation immediately before the amalgamation or merger, 
that 
(i) the paid-up capital, determined without reference to this 
Subsection, of the particular class of shares of the capital 
stock of the new corporation immediately after the amalga- 
mation or merger 


is of 


(il) the paid-up capital, determined without reference to this 
Subsection, in respect of all of the issued and outstanding 
Shares of the capital stock of the new corporation immedi- 
ately after the amalgamation or merger; and 


| (b) there shall be added an amount equal to the lesser of 
(i) the amount, if any, by which 


(A) the total of all amounts each of which is an amount 
deemed by subsection 84(3), (4) or (4.1) to be a dividend 


mmander que les changements susmention- — 


S. 87(4) 


on shares of the particular class paid by the new corpora- 
tion before the particular time 


exceeds 


(B) the total that would be determined under clause (A) if 
this Act were read without reference to paragraph (a), and 


(ii) the amount required by paragraph (a) to be deducted in 
computing the paid-up capital of shares of the particular 
class. 


Related Provisions: 87(3.1) — Election for 87(3) not to apply. See also at end of s. 
87. 


History: That portion of subsec. 87(3) preceding para. (a) amended by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsec. 37(10), applicable to amalgamations occurring after 1990. 
That portion formerly read: 


(3) Computation of paid-up capital — Where there has been an amalgamation 
or a merger after March 31, 1977 of two or more Canadian corporations, in com- 
puting, at any particular time the paid-up capital in respect of any particular class 
of shares of the capital stock of the new corporation 


Interpretation Bulletins: See list at end of s. 87. 


(3.1) Election for non-application of subsec. (3) — Where, 
(a) there is an amalgamation of 2 or more corporations, 


(b) all of the issued shares, immediately before the amalgama- 
tion, of each class of shares (other than a class of shares all of 
the issued shares of which were cancelled on the amalgamation) 
of the capital stock of each predecessor corporation (in this sub- 
section referred to as the “exchanged class”) are converted into 
all of the issued shares, immediately after the amalgamation, of 
a separate class of shares of the capital stock of the new corpora- 
tion (in this subsection referred to as the “substituted class”), 


(c) immediately after the amalgamation, the number of share- 
holders of each substituted class, the number of shares of each 
substituted class owned by each shareholder, the number of is- 
sued shares of each substituted class, the terms and conditions of 
each share of a substituted class, and the paid-up capital of each 
substituted class determined without reference to the provisions 
of this Act are identical to the number of shareholders of the 
exchanged class from which the substituted class was converted, 
the number of shares of each such exchanged class owned by 
each shareholder, the number of issued shares of each such ex- 
changed class, the terms and conditions of each share of such 
exchanged class, and the paid-up capital of each such exchanged 
class determined without reference to the provisions of this Act, 
respectively, immediately before the amalgamation, and 


(d) the new corporation elects in its return of income filed in 
accordance with section 150 for its first taxation year to have the 
provisions of this subsection apply, 


for the purpose of computing at any particular time the paid-up cap- 
ital in respect of any particular class of shares of the capital stock of 
the new corporation, 


(e) subsection (3) does not apply in respect of the amalgamation, 
and 


(f) each substituted class shall be deemed to be the same as, and 
a continuation of, the exchanged class from which it was 
converted. 


History: Subsec. 87(3.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. HTK 
applicable to amalgamations occurring after 1990, 


(4) Shares of predecessor corporation — Where there has 
been an amalgamation of two or more corporations after May 6, 
1974, each shareholder (except any predecessor corporation) who, 
immediately before the amalgamation, owned shares of the capital 
stock of a predecessor corporation (in this subsection referred to as 
the “old shares”) that were capital property to the shareholder and 
who received no consideration for the disposition of those shares on 
the amalgamation, other than shares of the capital stock of the new 
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S. 87(4) Income Tax Act, 


corporation (in this subsection referred to as the “new shares’), 
shall be deemed 


(a) to have disposed of the old shares for proceeds equal to the 
total of the adjusted cost bases to the shareholder of those shares 
immediately before the amalgamation, and 


(b) to have acquired the new shares of any particular class of the 
capital stock of the new corporation at a cost to the shareholder 
equal to that proportion of the proceeds described in paragraph 
(a) that 


(i) the fair market value, immediately after the amalgama- 
tion, of all new shares of that particular class so acquired by 
the shareholder, 


is of 
(ii) the fair market value, immediately after the amalgama- 
tion, of all new shares so acquired by the shareholder, 


except that, where the fair market value of the old shares immedi- 
ately before the amalgamation exceeds the fair market value of the 
new shares immediately after the amalgamation and it is reasonable 
to regard any portion of the excess (in this subsection referred to as 
the “gift portion”) as a benefit that the shareholder desired to have 
conferred on a person related to the shareholder, the following rules 
apply: 

(c) the shareholder shall be deemed to have disposed of the old 
shares for proceeds of disposition equal to the lesser of 


(i) the total of the adjusted cost bases to the shareholder, im- 
mediately before the amalgamation, of the old shares and the 
gift portion, and 

(ii) the fair market value of the old shares immediately before 
the amalgamation, 


(d) the shareholder’s capital loss from the disposition of the old 
shares shall be deemed to be nil, 


(e) the cost.to the shareholder of any new shares of any class of 
the capital stock of the new corporation acquired by the share- 
holder on the amalgamation shall be deemed to be that propor- 
tion of the lesser of 


(i) the total of the adjusted cost bases to the shareholder, im- 
mediately before the amalgamation, of the old shares, and 


(ii) the total of the fair market value, immediately after the 
amalgamation, of all new shares so acquired by the share- 
holder and the amount that, but for paragraph (d), would 
have been the shareholder’s capital loss from the disposition 
of the old shares 


that 


(iii) the fair market value, immediately after the amalgama- 
tion, of the new shares of that class so acquired by the 
shareholder 


is of 
(iv) the fair market value, immediately after the amalgama- 
tion, of all new shares so acquired by the shareholder, 


and where the old shares were taxable Canadian property of the 
shareholder, the new shares shall be deemed to be taxable Canadian 
property of the shareholder. 


Related Provisions: 44.1(6), (7) — Small business investment rollover on exchange 
of shares; 7(1.5) — Shares acquired through employee stock option; 53(4) — Effect on 
ACB of shares; 87(5) — Option to acquire share of predecessor corporation; 87(8) — 
Merger of foreign affiliate; 87(9)(a), (c) Effect of triangular amalgamation; 
95(2)(d) — Merger of foreign affiliate; 107(2)(d.1)(iii), 107.4(3)(f) — Deemed taxable 
Canadian property retains status when rolled out of or into trust; 248(1)“disposi- 
tion”(n), 248(1.1) — Cancellation of shares on foreign amalgamation deemed not to be 
disposition; 248(25.1)— Deemed taxable Canadian property retains status through 
trust-to-trust transfer. See also at end of s. 87. 


Interpretation Bulletins: IT-113R: Benefits to employees — stock options. See also 
list at end of s. 87. 


(4.1) Exchanged shares — For the purposes of the definition 
“term preferred share” in subsection 248(1), where there has been 


Part I, Division B 


an amalgamation of two or more corporations after November 16, 
1978 and a share of any class of the capital stock of the new corpo- 
ration (in this subsection referred to as the “new share”) was issued 
in consideration for the disposition of a share of any class of the 


capital stock of a predecessor corporation (in this subsection re- 


ferred to as the “exchanged share’’) and the terms and conditions of 
the new share were the same as, or substantially the same as, the 
terms and conditions of the exchanged share, 


(a) the new share shall be deemed to have been issued at the 
time the exchanged share was issued; 


(b) if the exchanged share was issued under an agreement in 
writing, the new share shall be deemed to have been issued 
under that agreement; and 


(c) the new corporation shall be deemed to be the same corpora- 
tion as, and a continuation of, each such predecessor 
corporation. 


Related Provisions: 87(9)(a.1) — Effect of triangular amalgamation. See also at end 
of s. 87. 


Interpretation Bulletins: See list at end of s. 87. 


(4.2) Idem — Where there has been an amalgamation or merger of | 
two or more corporations after November 27, 1986 and a share of | 
any class of the capital stock of the new corporation (in this subsec- | 


tion referred to as the “new share”) was issued to a shareholder in | 


consideration for the disposition of a share by that shareholder of 
any class of the capital stock of a predecessor corporation (in this 
subsection referred to as the “exchanged share”) and the terms and 
conditions of the new share were the same as, or substantially the 
same as, the terms and conditions of the exchanged share, for the 
purposes of applying the provisions of this subsection, subsections 
112(2.2) and (2.4), Parts IV.1 and VI.1, section 258 and the defini- | 


tions “grandfathered share”, “short-term preferred share”, “taxable 


preferred share” and “taxable RFI share” in subsection 248(1) to the’ 
new share, the following rules apply: 


(a) the new share shall be deemed to have been issued at the, 
time the exchanged share was issued; 


{ 


(b) where the exchanged share was a share described in para- 
graph (a), (b), (c) or (d) of the definition “grandfathered share”. 
in subsection 248(1), the new share shall be deemed to be the; 
same share as the exchanged share for the purposes of that 
definition; 
(c) the new share shall be deemed to have been acquired by the 
shareholder at the time the exchanged share was acquired by the 


shareholder; 


(d) the new corporation shall be deemed to be the same corpora- 
tion as, and a continuation of, each predecessor corporation, 


(e) an election made under subsection 191.2(1) by a predecessoi, 
corporation with respect to the class of shares of its capital stock 
to which the exchanged share belonged shall be deemed to be ar 
election made by the new corporation with respect to the class 0! 
shares of its capital stock to which the new share belongs; anc 


(f) where the terms or conditions of the exchanged share or at 
agreement in respect of the exchanged share specify an amoun 
in respect of the exchanged share for the purposes of subsectiot 
191(4) and an amount equal to the amount so specified in re 
spect of the exchanged share is specified in respect of the nev 
share for the purposes of subsection 191(4), 


(i) for the purposes of subparagraphs 191(4)(d)() and (e)(i), 
the new share shall be deemed to have been issued for th’ 
same consideration as that for which the exchanged shar 
was issued and to have been issued for the purpose for whic. 
the exchanged share was issued, | 
(ii) for the purposes of subparagraphs 191(4)(d)@i) an 
(e)(ii), the new share shall be deemed to be the same share 2. 
the exchanged share and to have been issued for the purpos | 
for which the exchanged share was issued, and : 
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(ili) where the shareholder received no consideration for the (ii) is obliged after the amalgamation to issue a new share of 

disposition of the exchanged share other than the new share, any class of its capital stock to the person under the obliga- 

for the purposes of subsection 191(4), tion of the predecessor corporation to issue a flow-through 

(A) in the case of an exchanged share to which subsection ‘share of the predecessor corporation to the person and the 

191(4) applies because of paragraph 191(4)(a), the new new share would not, if issued, bea prescribed share referred 

share shall be deemed to have been issued for considera- to in the definition “flow-through share” in subsection 
' tion having a fair market value equal to the consideration 66(15), 


for which the exchanged share was issued, and 


feration under the agreement = 
1is subsection referred to as the “old share”) — 
od cessor corporation that was a flow-through _ 
t than a right to acquire a share) was issued to 
Poe oe RC aia ieatation, OF 
Gi) a righ 


posed Amendment — 87(4.4)(c), (d) 

(B) in the case of an exchanged share to which subsection - Lae .”rt~—CS*Cis—O 

191(4) applies because of an event described in paragraph 

191(4)(b) or (c), the consideration for which the new 

share was issued shall be deemed to have a fair market 

value equal to the fair market value of the exchanged 

| share immediately before the time that event occurred. - et — 

Related Provisions: 87(9)(a.1) — Effect of triangular amalgamation. ss eet Was issued to the person before the amalgama- 

History: Para. 87(4.2)(f) added by 1994, c. 7, Sch. II (1991, ¢. 49), subsec. 65(10), | ‘WOM to acquire a share that would, if it-were issued, be a 
\applicable to 1988 er seq. 8 flow-through share, and _— 

\Interpretation Bulletins: See list at end of s. 87. _ (d) the new corporation 

__ @ issues, on the amalg. 

isposition of the old 


sideration for the 


(4.3) Exchanged rights — Where there has been an amalgama- Mae 
subsection re- 


tion or merger of two or more corporations after June 18, 1987 and 


a right listed on a prescribed stock exchange to acquire a share of _ ferred to as a “new shar es Nomen 
any class of the capital stock of the new corporation (in this subsec- __ fo the Prison (or fo any ership that subse- 
tion referred to as the “new right”) was acquired by a shareholder in | ~ —- Quently acquired the old s fetms and Condi. 
consideration for the disposition of a right described in paragraph __ tions of the new share are t as, or substantially the — 


ame as, the terms and conditions of the old share, or 
i) is, because of the right referred to in subparagraph — 
, obliged after the amalgamation to issue to the person — 
of any class of the new corporation’s capital stock © 

if it were issued, be a flow-through share, 
2005 draft legislation (Part 2 — technical), subsec. 87 
and (d) to read as pplicable to amalgamati 


ee < : 


(d) of the definition “grandfathered share” in subsection 248(1) to | 
acquire a share of any class of the capital stock of a predecessor 
corporation (in this subsection referred to as the “exchanged right”), 
vhe new right shall be deemed to be the same right as the exchanged 
‘ight for the purposes of paragraph (d) of the definition 
‘grandfathered share” in subsection 248(1) where the terms and A 
conditions of the new right were the same as, or substantially the | w; 
same as, the terms and conditions of the exchanged right and the 
/erms and conditions of the share receivable on an exercise of the 
lew right were the same as, or substantially the same as, the terms vO OF 0 
‘nd conditions of the share that would have been received on an formed on 


ubsection 87(4.4) applies where there is an amalgamation or 
ations and a. predecessor corporation of the new corporation _ 
amation had entered into a flow-through share agreement. The _ 


xercise of the exchanged right. rules in s n 87(4.4) generally enable the new corporation to renounce certain _ 
>t; resource-related expenses incurred after the amalgamation to a flow-through 
telated Provisions: 87(9)(a.2) — Effect of triangular amalgamation. See also at end shareholder. _ yo re 8 


fs. 87. 
tegulations: 3200 (prescribed stock exchange). 


aterpretation Bulletins: See list at end of s. 87. 
hrough share” in subsec: — 
ith the amended defini-. 


4.4) Flow-through shares — Where 
(a) there is an amalgamation of two or more corporations each 


Paragraph 87(4.4)(d) sets out certain 


of which is a principal-business corporation (within the meaning 
assigned by subsection 66(15)) or a corporation that at no time 
carried on business, 


(b) a predecessor corporation entered into an agreement with a 
person at a particular time for consideration given by the person 
to the predecessor corporation, 


(c) a share of the predecessor corporation 


(i) that was a flow-through share (in this subsection having 
the meaning that would be assigned by subsection 66(15) if 
the definition “flow-through share” in that subsection were 
read without reference to the portion after paragraph (b) of 
that definition) was issued to the person before the amalga- 
mation, or 


| (ii) that would (if it were issued) be a flow-through share, 
| was to be issued to the person 


_ for the consideration under the agreement, and 
'(d) the new corporation 


(i) issues a share (in this subsection referred to as a “new 
share”) of any class of its capital stock on the amalgamation 
to the person in consideration for the disposition of the flow- 
through share of the predecessor corporation and the terms 

and conditions of the new share are the same as, or substan- 

| tially the same as, the terms and conditions of the flow- 
through share, or 
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the relief provided in subsection 87. su 
corporation to issue a new share to the flow-through share subscriber in consideration 
for the flow-through share. Current subparagrap (4.4)(d)(i) does not, however, 
contemplate the transfer of a flow-through share by the flow-through share sub- 
scriber (“original flow-through shareholder”) prior to an amalgamation, Conse- 
quently, subsection 87(4.4) does not accommodate a renunciation by the new corpo- 
ration to an original flow-through shareholder of expenses incurred by the new 
SOrpC ori nal flow-through shareholder transferred those shares to an- 
aph 87(4.4)(d)(i) is amended, effective for amalgamations _ 
accommodate the issuance of a new share to a person other _ 
wough shareholder. This amendment ensures that the new 
-Tesource expenses incurred after an amalgamation to an 
older on the same basis as if that person had owned the 
of the amalgamation, = oe 


ap) 7(4.4)(d)(i) requires the new 


for the purposes of subsection 66( 12.66) and Part XII.6 and for the 
purposes of renouncing an amount under subsection 66(12.6), 
(12.601) or (12.62) in respect of Canadian exploration expenses or 
Canadian development expenses that would, but for the renuncia- 
tion, be incurred by the new corporation after the amalgamation, 


(e) the person shall be deemed to have given the consideration 
under the agreement to the new corporation for the issue of the 
new share, 


(f) the agreement shall be deemed to have been entered into be- 
tween the new corporation and the person at the particular time, 


(g) the new share shall be deemed to be a flow-through share of 
the new corporation, and 


S. 87(4.4)(h) 


(h) the new corporation shall be deemed to be the same corpora- 
tion as, and a continuation of, the predecessor corporation. 
Related Provisions: 87(9)(a.21) — Effect of triangular amalgamation. 
History: The portion of subsec. 87(4.4) between paras. (d) and (e) amended by 1997, 
c. 25, subsec. 18(5), applicable (as amended by 1998, c. 19, s. 308, deemed to have 
come into force on April 25, 1997) to amalgamations that occur after 1995, except that 
the expression “subsection 66(12.6), (12.601) or (12.62) in respect of Canadian explo- 
ration expenses or Canadian development expenses” in subsection 87(4.4) of the Act, 
as enacted by subsection (5), shall be read'as “subsection 66(12.6), (12.601), (12.62) or 
(12.64) in respect of Canadian exploration expenses, Canadian development expenses 
or Canadian oil and gas property expenses” in respect of amalgamations that occur 
before 1999. This portion formerly read: 
for the purpose of subsection 66(12.66) and for the purposes of renouncing an 
amount under subsection 66(12.6), (12.601), (12.62) or (12.64) in respect of Ca- 
nadian exploration expenses, Canadian development expenses or Canadian oil 
and gas property expenses that would, but for the renunciation, be incurred by 
the new corporation after the amalgamation, 
That portion of subsec. 87(4.4) between paras. (d) and (e) amended by 1994, c. 8, sub- 
sec. 9(2), applicable to amalgamations occurring after December 2, 1992. That portion 
formerly read: 
for the purpose of subsection 66(12.66) and for the purpose of renouncing an 
amount under subsection 66(12.6), (12.62) or (12.64) in respect of Canadian ex- 
ploration expenses, Canadian development expenses or Canadian ‘oil and gas 
property expenses that would, but for the renunciation, be incurred by the new 
corporation after the amalgamation, 
~ Subsec. 87(4.4) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 65(11), applicable to 
amalgamations occurring after February 1986. 


(5) Options to acquire shares of predecessor corpora- 
tion — Where there has been an amalgamation of two or more cor- 
porations after May 6, 1974, each taxpayer (except any predecessor 
corporation) who immediately before the amalgamation owned a 
capital property that was an option to acquire shares of the capital 
stock of a predecessor corporation (in this subsection referred to as 
the “old option”) and who received no consideration for the disposi- 
tion of that option on the amalgamation, other than an option to 
acquire shares of the capital stock of the new corporation (in this 
subsection referred to as the “new option’’), shall be deemed 


(a) to have disposed of the old option for proceeds equal to the 
adjusted cost base to the taxpayer of that option immediately 
before the amalgamation, and 


(b) to have acquired the new option at a cost to the taxpayer 
equal to the proceeds described in paragraph (a), 


and where the old option was taxable Canadian property of the tax- 
payer, the new option shall be deemed to be taxable Canadian pro- 
perty of the taxpayer. 

Related Provisions: 7(1.4) — Employee stock options; 87(5.1) — ACB of option: 
87(8) — Merger of foreign affiliate; 87(9)(a.3) — Rules applicable in respect of certain 
mergers; 107(2)(d.1)(iii), 107.4(3)(f) — Deemed taxable Canadian property retains sta- 
tus when rolled out of or into trust; 248(25.1) — Deemed taxable Canadian property 
retains status through trust-to-trust transfer. See also at end of s. 87. 


Interpretation Bulletins: See list at end of s. 87. 


(5.1) Adjusted cost base of option — Where the cost to a tax- 
payer of a new option is determined at any time under subsection 
(5), 
(a) there shall be deducted after that time in computing the ad- 
justed cost base to the taxpayer of the new option the total of all 
amounts deducted under paragraph 53(2)(g.1) in computing, im- 
mediately before that time, the adjusted cost base to the taxpayer 
of the old option; and sj On 


(b) the amount determined under paragraph (a) shall be added 
after that time in computing the adjusted cost base to the tax- 
payer of the new option. 
Related Provisions: 53(1)(q) — Addition to ACB for amount under 87(5.1)(b); 
53(2)(g.1) — Reduction in ACB under 87(5.1)(a); 80.03(2)(a) — Deemed gain on dis- 
position following debt forgiveness, 


History: Subsec. 87(5.1) added by 1995, c. 21, subsec. 30(3), applicable to taxation 
years that end after February 21, 1994. 


(6) Obligations of predecessor corporation — Notwithstand- 
ing subsection (7), where there has been an amalgamation of two or 
more corporations after May 6, 1974, each taxpayer (except any 


Income Tax Act, Part I, Division B 


predecessor corporation) who, immediately before the amalgama- 
tion, owned a capital property that was a bond, debenture, mort- 
gage, hypothecary claim, note or other similar obligation of a prede- 
cessor corporation (in this subsection referred to as the “old 
property”) and who received no consideration for the disposition of 
the old property on the amalgamation other than a bond, debenture, 
mortgage, hypothecary claim, note or other similar obligation re- 
spectively, of the new corporation (in this subsection referred to as 
the “new property”) is, if the amount payable to the holder of the 
new property on its maturity is the same as the amount that would 
have been payable to the holder of the old property on its maturity, 
deemed 


(a) to have disposed of the old property for proceeds equal to the - 


adjusted cost base to the taxpayer of that property immediately 
before the amalgamation; and 

(b) to have acquired the new property at a cost to the taxpayer 
equal to the proceeds described in paragraph (a). 


Related Provisions: 80(2) — Deemed settlement on amalgamation; 87(6.1) — ACB 
of property; 88(1)(e.2) — Application to winding-up. See also at end of s. 87. 


History: The opening words of subsec. 87(6) amended to add “hypothecary claim” | 
(twice) and to replace “shall ... be deemed” with “is ... deemed” by 2001, ¢. 17, s. 2dty | 


in force on June 14, 2001. 


1.T. Application Rules: 26(23) (where taxpayer owned the old property since before | 


1972), 
Interpretation Bulletins: See list at end of s. 87. 


(6.1) Adjusted cost base — Where the cost to a taxpayer of a 
particular property that is a bond, debenture or note is determined at 


any time under subsection (6) and the terms of the bond, debenture | 


or note conferred upon the holder the right to exchange that bond, 
debenture or note for shares, 


(a) there shall be deducted after that time in computing the ad- 
justed cost base to the taxpayer of the bond, debenture or note 
the total of all amounts deducted under paragraph 53(2)(g.1) in 
computing, immediately before that time, the adjusted cost base 


to the taxpayer of the property for which the particular property 


was exchanged at that time; and 


(b) the amount determined under paragraph (a) in respect of the 
particular property shall be added after that time in computing 


the adjusted cost base to the taxpayer of the particular property. 


Related Provisions: 53(1)(q) — Addition to ACB for amount under 87(6.1)(b); 
53(2)(g.1) — Reduction in ACB under 87(6.1)(a); 80.03(2)(a) — Deemed gain on dis- 
position following debt forgiveness. 


History: Subsec. 87(6.1) added by 1995, c. 21, subsec. 30(4), applicable to taxation 


years that end after February 21, 1994. 
(7) [Obligations of predecessor corporation] — Where there 


has been an amalgamation of two or more corporations after May 6. 


1974 and 


(a) a debt or other obligation of a predecessor corporation thai 
was outstanding immediately before the amalgamation became ¢ 
debt or other obligation of the new corporation on the amalga: 
mation, and 


(b) the amount payable by the new corporation on the maturity 
of the debt or other obligation, as the case may be, is the same ai 
the amount that would have been payable by the predecesso” 
corporation on its maturity, 


the provisions of this Act 


(c) shall not apply in respect of the transfer of the debt or othe 
obligation to the new corporation, and 


(d) shall apply as if the new corporation had incurred or issue: 
the debt or other obligation at the time it was incurred or issue 
by the predecessor corporation under the agreement made on th 
day on which the predecessor corporation made an agreemel 
under which the debt or other obligation was issued, 


except that, for the purposes of the definition “income bond” or “ir 
come debenture” in subsection 248(1), paragraph (d) shall not appl 
to any debt or other obligation of the new corporation unless th 
terms and conditions thereof immediately after the amalgamatio) 
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are the same as, or substantially the same as, the terms and condi- 
tions of the debt or obligation that was an income bond or income 
debenture of the predecessor corporation immediately before the 
amalgamation. 

Related Provisions: 87(6) — Obligations of predecessor corporation; 88(1)(e.2) — 
Application to winding-up. See also at end of s. 87. 


History: Para. 87(7)(a) amended by 1994, c. 7, Sch, VIII 
Para. (a) formerly read: 


(1993, c. 24), subsec. 37(12). 


(a) a debt or other obligation of a predecessor corporation, other than any such 
debt or other obligation owed to any other predecessor corporation, was out- 
standing immediately before the amalgamation and became a debt or other obli- 
gation, as the case may be, of the new corporation on the amalgamation, and 


Interpretation Bulletins: See list at end of s. 87. 


_ (8) Foreign merger — Subject to subsection 95(2), where there 
_has been a foreign merger in which a taxpayer’s shares or options to 

acquire shares of the capital stock of a corporation that was a prede- 
_ cessor foreign corporation immediately before the merger were ex- 
changed for or became shares or options to acquire shares of the 
capital stock of the new foreign corporation or the foreign parent 
‘corporation, unless the taxpayer elects in the taxpayer’s return of 
income for the taxation year in which the foreign merger took place 
Not to have this subsection apply, subsections (4) and (5) apply to 
_the taxpayer as if the references in those subsections to 


(a) “amalgamation” were read as “foreign merger”; 


(b) “predecessor corporation” were read as “predecessor foreign 
corporation”; and 


__» (c) “new corporation” were read as “new foreign corporation or 
| the foreign parent corporation”, 


Related Provisions: 87(8.1) — Definition of “foreign merger”; 95(2)(d) — Effect of 
foreign merger on FAPI. See also at end of s. 87, 


‘History: The opening words of subsec. 87(8) amended by 2001, c. 17, subsec. 65(3), 
applicable to mergers and combinations that occur after 1995 and, where a taxpayer 
‘notifies the Minister of National Revenue in writing before the taxpayer’s filing-due 
‘date for 2001 that the taxpayer makes the election referred to in subsec. 87(8), as 
/amended, in respect of a merger or combination that occurred before 1999, the election 
is deemed to have been validly made in respect of the merger or combination. The 
‘opening words formerly read: 


(8) Where there has been a foreign merger in which a taxpayer’s shares or op- 

tions to acquire shares of the capital stock of a corporation that was a predeces- 

sor foreign corporation immediately before the merger were exchanged for or 

became shares or options to acquire shares of the capital stock of the new foreign 
| corporation or the foreign parent corporation, unless the taxpayer elects in the 
taxpayer’s return of income under this Part for the taxation year in which the 
foreign merger took place not to have this subsection apply, subsections (4) and 
(5) apply to the taxpayer as if the references in those subsections to 


dubsec. 87(8) amended by 1999, c. 22, subsec. 24(1), applicable to a taxpayer in re- 
‘pect of a merger or combination of foreign corporations 
} 


(a) that occurs after February 24, 1998, or 
(b) that occurred 


(i) before February 25, 1998 and in a taxation year of the taxpayer for which 
the taxpayer’s normal reassessment period, as defined in subsec. }152(3.1), has 
not ended before 1999, or 


(ii) after 1994 and before February 25, 1998 and in a taxation year of the tax- 
payer in which the taxpayer was exempt from tax under s, 149, 


, unless the taxpayer elects by notifying the Minister of National Revenue in writing, 
before January 1, 2000, that the amendment not apply to the taxpayer in respect of 
the merger or combination. Subsec. 87(8) formerly read: 


(8) Merger of foreign affiliate — Where there has been a foreign merger in 

which the shares owned by a taxpayer of the capital stock of a corporation 
| that was a predecessor foreign corporation immediately before the merger 

were exchanged for or became shares of the capital stock of the new foreign 

corporation, unless the taxpayer elects in the taxpayer’s return of income 

under this Part for the taxation year in which the foreign merger took place 

not to have the provisions of this section apply, subsection (4) applies to the 
} taxpayer as if the references therein to 


(a) “amalgamation” were read as “foreign merger”: 


(b) “predecessor corporation” were read as “predecessor foreign 
corporation”; 


| (c) “new corporation” were read as “new foreign corporation”; and 
| (d) “May 6, 1974” were read as “November 12, 1981”. 
‘terpretation Bulletins: See list at end of s. 87. 


S. 87(8.1) 


(8.1) Definition of “foreign merger” — For the purposes of this 
section, “foreign merger” means a merger or combination of two or 
more corporations each of which was, immediately before the 
merger or combination, resident in a country other than Canada 
(each of which is in this section referred to as a “predecessor for- 
eign corporation”) to form one corporate entity resident in a country 
other than Canada (in this section referred to as the “new foreign 
corporation”) in such a manner that, and otherwise than as a result 
of the distribution of property to one corporation on the winding-up 
of another corporation, 


(a) all or substantially all the property (except amounts receiva- 
ble from any predecessor foreign corporation or shares of the 
capital stock of any predecessor foreign corporation) of the 
predecessor foreign corporations immediately before the merger 
or combination becomes property of the new foreign corporation 
as a consequence of the merger or combination; 


(b) all or substantially all the liabilities (except amounts payable 
to any predecessor foreign corporation) of the predecessor for- 
eign corporations immediately before the merger or combination 
become liabilities of the new foreign corporation as a.conse- 
quence of the merger or combination; and 


(c) all or substantially all of the shares of the capital stock of the 
predecessor foreign corporations. (except any shares or options 
owned by any predecessor foreign corporation) are exchanged 
for or become, because of the merger or combination, 


(i) shares of the capital stock of the new foreign corporation, 
or 


(ii) if, immediately after the merger, the new foreign corpora- 
tion was controlled by another corporation (in this section re- 
ferred to as the “foreign parent corporation”) that was resi- 
dent in a country other than Canada, shares of the capital 
stock of the foreign parent corporation. 


Related Provisions: 95(4.1) — Application to FAPI: 142.7(1)“qualifying foreign 
merger” — Merger of foreign bank affiliates; 248( 1)“disposition”’(n), 248(1.1) — Can- 
cellation of shares on foreign merger deemed not to be a disposition; 256(6), (6.1) — 
Meaning of “controlled”. See Related Provisions at end of s. 87. 


History: Subsec. 87(8.1) amended by 2001, c. 17, subsec. 65(4), applicable to mergers 
and combinations that occur after 1995. The subsec. formerly read: 


(8.1) Definition of “foreign merger’ — For the purposes of this section, “for- 
eign merger” means a merger or combination of two or more corporations each 
of which was, immediately before the merger or combination, resident in a coun- 
try other than Canada (each of which is in this section referred to as a “predeces- 
sor foreign corporation”) to form one corporate entity resident in the country in 
which all the predecessor foreign corporations were resident (in this section re- 
ferred to as the “new foreign corporation”) in such manner that 


(a) all or substantially all the property (except amounts receivable from any 
predecessor foreign corporation or shares of the capital stock of any prede- 
cessor foreign corporation) of the predecessor foreign corporations immedi- 
ately before the merger or combination becomes property ‘of the new foreign 
corporation by virtue of the merger or combination, 


(b) all or substantially all the liabilities (except amounts payable to any pred- 
ecessor foreign corporation) of the predecessor foreign corporations immedi- 
ately before the merger or combination become liabilities of the new foreign 
corporation, by virtue of the merger or combination, and 


(c) all or substantially all of the shares of the capital stock of the predecessor 
foreign corporations (except any shares or options owned by any predeces- 
sor foreign corporation) are exchanged for or become, because of the merger 
or combination, 


(i) shares of the capital stock of the new foreign corporation, or 


(ii) if, immediately after the merger, the new foreign corporation was 
controlled by another foreign corporation (in this section referred to as 
the “foreign parent corporation”) that was resident in the same country 
as the new foreign corporation, shares of the capital stock of the foreign 
parent corporation, 


otherwise than as a result of the distribution of property to one corporation on the 
winding-up of another corporation, 


Para. 87(8.1)(c) amended by 1999, c. 22, subsec. 24(2), applicable to a taxpayer in 
respect of a merger or combination of foreign corporations 


(a) that occurs after February 24, 1998, or 
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(b) that occurred 
(i) before February 25, 1998 and in a taxation year of the taxpayer for which 
the taxpayer’s normal reassessment period, as defined in subsec. 152(3.1), has 
not ended before 1999, or 
(ii) after 1994 and before February 25, 1998 and in a taxation year of the tax- 
payer in which the taxpayer was exempt from tax under s. 149, 


unless the taxpayer elects by notifying the Minister of National Revenue in writing, 
before January 1, 2000, that the amendment not apply to the taxpayer in respect of the 
merger or combination. Para. 87(8.1)(c) formerly read: 


(c) all or substantially all the shares of the capital stock of the predecessor for- 
eign corporations (except any such shares owned by any predecessor foreign cor- 
poration) are exchanged for or become shares of the capital stock of the new 
foreign corporation by virtue of the merger or combination, 


Interpretation Bulletins: See list at end of s. 87. 


(9) Rules applicable in respect of certain mergers 
[triangular amalgamation] — Where there has been a merger of 
two or more taxable Canadian corporations to form a new corpora- 
tion that was controlled, immediately after the merger, by a taxable 
Canadian corporation (in this subsection referred to as the “parent’’) 
and, on the merger, shares of the capital stock of the parent (in this 
subsection referred to as “parent shares”) were issued by the parent 
to persons who were, immediately before the merger, shareholders 
of a predecessor corporation, the following rules apply: 


(a) for the purposes of paragraph (1)(c), subsection (4) and the 
Income Tax Application Rules, any parent shares received by a 
shareholder of a predecessor corporation shall be deemed to be 
shares of the capital stock of the new corporation received by 
the shareholder by virtue of the merger; 


(a.1) for the purposes of subsections (4.1) and (4.2), a parent 
share issued to a shareholder in consideration for the disposition 
of a share of a class of the capital stock of a predecessor corpo- 
ration shall be deemed to be a share of a class of the capital 
stock of the new corporation that was issued in consideration for 
the disposition of a share of a class of the capital stock of a pred- 
ecessor corporation by that shareholder; 


(a.2) for the purposes of subsection (4.3), a right listed on a pre- 
scribed stock exchange to acquire a share of a class of the capital 
stock of the parent shall be deemed to be a right listed on a pre- 
scribed stock exchange to acquire a share of a class of the capital 
stock of the new corporation; 


i Proposed Addition — 87(9)(a.21) 
@2)) for the purpose of paragraph (4.4)(d)_ ae 


(i) each parent share received by a shareholder of a prede- 


cessor corporation is deemed to be a share of the capital — 


_ stock of the new corporation issued to the shareholder by 
the new corporation on the merger, and 


(ii) any obligation of the parent to issue a share of any class _ 


_of its capital stock to a person in circumstances described in 
subparagraph (4.4)(d)(ii) is deemed to be an obligation of 
the new corporation to issue a share to the person; _ 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 87(8), 


will add para. 87(9)(a.21), applicable to amalgamations that occur after 1997, 


Technical Notes: New paragraph 87(9)(a.21), which is effective for amalgama- _ 


tions that occur after 1 997, provides that a share of the parent issued to a shareholder 
on a triangular amalgamation is considered, for the purpose of paragraph 87(4.4)(d), 
to be a share issued by the new corporation and that a right to acquire a share of the _ 


parent issued to a person on a triangular amalgamation is deemed to be in considera- _ 


tion for a right to acquire a share of the new corporation. New paragraph 87(9)(a.21) 
therefore ensures that the requirements in subparagraph $7(4.4)(d)G@) and (i) that the 
new corporation issue a share or right to a person are satisfied. As a result, a new _ 


corporation may renounce expenditures to a flow-through shareholder of a predeces- 


sor corporation in accordance with a flow-through share. agreement concluded before 
the triangular amalgamation. : Co é 


(a.3) for the purpose of applying subsection (5) in respect of the 
merger, the reference in that subsection to “the new corporation” 
shall be read as a reference to “the parent”; 


(a.4) for the purpose of paragraph (c), any shares of the new cor- 
poration acquired by the parent on the merger shall be deemed 
to be new shares; 
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(a.5) for the purpose of applying subsection (10) in respect of 
the merger, 


(i) the reference in paragraph (10)(b) to “the new corpora- 
tion” shall be read as a reference to “the new corporation or 
the parent, within the meaning assigned by subsection (9)”, 
and 


(ii) the references in paragraphs (10)(c) and (f) to “the new 
corporation” shall be read as references to “the public corpo- 
ration described in paragraph (b)”. 


(b) in computing, at any particular time, the paid-up capital in 
respect of any particular class of shares of the capital stock of 
the parent that included parent shares immediately after the 
merger 


(i) there shall be deducted that proportion of the amount, if 
any, by which the paid-up capital, determined without refer- 
ence to this paragraph, in respect of all the shares of the capi- 
tal stock of the parent immediately after the merger exceeds 
the total of all amounts each of which is the paid-up capital 
in respect of a share of the capital stock of the parent or a 
predecessor corporation (other than any share of a predeces- | 
sor corporation owned by the parent or by another predeces- 
sor corporation and any share of a predecessor corporation 
owned by a shareholder other than the parent or another 
predecessor corporation that was not exchanged on the 
merger for parent shares) immediately before the merger that 


(A) the paid-up capital, determined without reference to — 
this paragraph, in respect of that particular class of shares 
of the capital stock of the parent immediately after the 
merger 


is of 
(B) the paid-up capital, determined without reference to 
this paragraph, in respect of all the issued and outstanding 


shares of the classes of the capital stock of the parent that — 
included parent shares immediately after the merger, and _ 


(ii) there shall be added an amount equal to the lesser of 
(A) the amount, if any, by which 


(1) the total of all amounts each of which is an amount | 
deemed by subsection 84(3), (4) or (4.1) to be a divi- 
dend on shares of the particular class paid by the par- 
ent before the particular time 


exceeds 
(II) the total that would be determined under subclause | 
(1) if this Act were read without reference to subpara- 


graph (i), and 


(B) the amount required by subparagraph (i) to be de- 
ducted in computing the paid-up capital of shares of the 
particular class; and { 


(c) notwithstanding paragraph (4)(b), the parent shall be deemed : 
to have acquired the new shares of any particular class of the: 
capital stock of the new corporation at a cost equal to the total of 


(i) the amount otherwise determined under paragraph (4)(b) 
to be the cost of those shares, and 


(ii) in any case where the parent owned, immediately after 
the merger, all of the issued shares of the capital stock of the 
new corporation, such portion of 


(A) the amount, if any, by which 


(I) the amount by which the total of the money on 
hand of the new corporation and all amounts each of 
which is the cost amount to the new corporation of @ 
property owned by it, immediately after the merger. 
exceeds the total of all amounts each of which is the 
amount of any debt owing by the new corporation, 01 
of any other obligation of the new corporation to pa): 
any amount, that was outstanding immediately afte! 
the merger, j 
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exceeds 


(II) the total of the adjusted cost bases to the parent of 
all shares of the capital stock of each predecessor cor- 
poration beneficially owned by it immediately before 
the merger 


as is designated by the parent in respect of the shares of that 
particular class in its return of income under this Part for its 
taxation year in which the merger occurred, except that 


(B) in no case shall the amount so designated in respect of 

the shares of a particular class exceed the amount, if any, 

by which the total fair market value, immediately after the 

merger, of the shares of that particular class issued by vir- 

tue of the merger exceeds the cost of those shares to the 

parent determined without reference to this paragraph, 
} and 


(C) in no case shall the total of the amounts so designated 
| in respect of the shares of each class of the capital stock 
| of the new corporation exceed the amount determined 
| under clause (A). 
| Related Provisions: 88(4) — Amalgamation deemed not to be acquisition of con- 
trol; 256(6), (6.1) — Meaning of “controlled”. See also at end of s. 87. 
| History: Para. 87(9)(a.5) added by 1998, c. 19, subsec. 117(12), applicable to amalga- 
- mations that occur after April 26, 1995 except that, in its application to amalgamations 
_ that occurred before 1998, para. 87(9)(a.5) shall be read as follows: 

(a.5) for the purpose of applying subsection (10) in respect of the merger, 


(i) any share issued by the parent on the merger is deemed to have been 
issued by the new corporation, and 


(ii) the reference in paragraph (10)(f) to “the new corporation” shall be read 
as a reference to “the corporation that issued the share”: 


Paras. 87(9)(a.3) and (a.4) added by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 37(13), 


applicable to amalgamations and mergers occurring after December 20, 1991. 


Paras. 87(9)(a.1), (a.2) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 65(12), appli- 
. cable to amalgamations and mergers occurring after 1986. 


Regulations: 3200 (prescribed stock exchange). 


(10) Share deemed listed — Where 
(a) a new corporation is formed as a result of an amalgamation, 
(b) the new corporation is a public corporation, 


(c) the new corporation issues a share (in this subsection referred 
to as the “new share”) of its capital stock, 


(d) the new share is issued in exchange for a share (in this sub- 
section referred to as the “old share”) of the capital stock of a 
predecessor corporation, 


_ (e) immediately before the amalgamation, the old share was 
listed on a prescribed stock exchange, and 


(f) the new share is redeemed, acquired or cancelled by the new 
corporation within 60 days after the amalgamation, 


the new share is deemed, for the purposes of subsection 116(6), the 
definitions “qualified investment” in subsections 146(1), 146.1(1), 
and 146.3(1) and in section 204, and the definition “taxable Cana- 
dian property” in subsection 248(1), to be listed on the exchange 
until the earliest time at which it is so redeemed, acquired or 
cancelled. 


Related Provisions: 87(9)(a.5) — Effect of triangular amalgamation. 


Aistory: The closing words of subsec. 87(10) amended by 2001, c. 17, subsec. 65(5), 
‘\pplicable after October 1, 1996. The closing words formerly read: 


the new share is deemed, for the purposes of subsections 115(1) and 116(6) and 
the definitions “qualified investment” in subsections 146(1), 146.1(1) and 
146.3(1) and in section 204, to be listed on the exchange until the earliest time at 
Which it is so redeemed, acquired or cancelled. 


‘he closing words of subsec. 87(10) amended by 1999, c. 22, subsec. 24(3), applicable 
fter 1997. The closing words formerly read: 


_ the new share is deemed, for the purposes of subsections 115(1) and 116(6) and 
___ the definitions “qualified investment” in subsections 146(1) and 146.3(1) and in 
Section 204, to be listed on the exchange until the earliest time at which it is so 
redeemed, acquired or cancelled. 
ubsec. 87(10) added by 1998, c. 19, subsec. 117(13), applicable to amalgamations that 
ceur after April 26, 1995 except that, in its application to amalgamations that occurred 
-efore July 1996, subsec. 87(10) shall be read without reference to para. (b). 
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Regulations: 3200, 3201 (prescribed stock exchanges; expected to be amended to 
cover 87(10)). 


(11) Vertical amalgamations — Where at any time there is an 
amalgamation of a corporation (in this subsection referred to as the 
“parent”) and one or more other corporations (each cf which in this 
subsection is referred to as the “subsidiary”) each of which is a sub- 
sidiary wholly-owned corporation of the parent, 


(a) the shares of the subsidiary are deemed to have been dis- 
posed of by the parent immediately before the amalgamation for 
proceeds equal to the proceeds that would be determined under 
paragraph 88(1)(b) if subsections 88(1) and (1.7) applied, with 
any modifications that the circumstances require, to the amalga- 
mation; and 


(b) the cost to the new corporation of each capital property of 
the subsidiary acquired on the amalgamation is deemed to be the 
amount that would have been the cost to the parent of the pro- 
perty if the property had been distributed at that time to the par- 
ent on a winding-up of the subsidiary and subsections 88(1) and 
(1.7) had applied to the winding-up. 


Related Provisions: 87(2.11)— Vertical amalgamation — carryback of losses; 
87(9)(a.5) — Application on triangular amalgamation; 248(1)“disposition”(n), 
248(1.1) — Cancellation of shares on foreign amalgamation deemed not to be a dispo- 
sition; Reg. 5905(5.1) —FAPI— amalgamation of corporation holding foreign 
affiliate. 


History: Subsec. 87(11) added by 1998, c. 19, subsec. 117(13), subject to subsec. 
117(27) of 1998, c. 19, applicable to amalgamations that occur after 1994. and for the 
purpose of para. 87(11)(b), any designation by a new corporation of an amount under 
para. 88(1)(d) that is filed with the Minister of National Revenue before October 1998 
is deemed to have been made by the new corporation in its return of income under Part 
I of the Act for its first taxation year. 


1998, c. 19, subsec. 117(27), provides: 


(27) Where the new corporation formed on an amalgamation that occurred 
before June 20, 1996 so elects in writing, filed with the Minister of National 
Revenue with the return of income under Part I of the Act for the parent’s taxa- 
tion year that ended immediately before the amalgamation, or within 90 days 
after any assessment or reassessment of tax payable under that Part for the year, 
subsection 87(11) of the Act, as enacted by subsection (13), does not apply to the 
amalgamation. 


Related Provisions [s. 87]: 66.7 —Resource taxation — successor corporation 
rules; 89(1)“Canadian corporation” — Whether amalgamated corporation is a Cana- 
dian corporation; 128.2 — Predecessor corporations take on residence status of amal- 
gamated corporation; 134 — Status of non-resident-owned investment corporation for 
purposes of s. 87; 142.6(5), (6) — Acquisition of specified debt obligation by financial 
institution in rollover transaction; 251(3.1), (3.2) — Amalgamated corporation — 
whether related to predecessor. 


Definitions [s. 87]: “adjusted cost base” — 54, 248(1): “agricultural cooperative 
corporation” — 135.1(1): “amalgamation” — 87(1); ‘“‘amount’” — 248(1); = “‘busi- 
ness” — 248(1); “business limit” — 125(2)-(5.1), 248(1); “calendar year” — Interpre- 
tation Act 37(1)(a); “Canada” — 255; “Canadian-controlled private corporation” — 
125(7), 248(1); “Canadian corporation” — 89(1), 248(1); “Canadian development ex- 
pense” — 66.2(5), 248(1); “Canadian exploration expense” — 66.1(6), 248(1); “Cana- 
dian oil and gas property expense” — 66.4(5), 248(1); “capital dividend” — 83(2), 
248(1); “capital gain”, “capital loss” — 39(1), 248(1): “capital property” — 54, 248(1): 
“carrying on business” — 253; “cash method” — 248(1); “class”, “class of shares” — 
248(6); “common share” — 248(1); “controlled directly or indirectly” — 256(5.1), 
(6.2); “corporation” — 248(1), Interpretation Act 35(1); “cost amount’, “credit 
union” — 248(1); “cumulative eligible capital” — 14(5), 248(1); “deposit insurance 
corporation” — 89(15); “depreciable property” — 13(21), 248(1): “disposition”, “divi- 
dend” — 248(1); “eligible capital amount” — 14(1), 248(1): “eligible capital expendi- 
ture” — 14(5), 248(1); “eligible capital property” — 54, 248(1): “employment” — 
248(1); “farming” — 248(1); “farm loss” — 111(8), 248(1); “financial institution” — 
87(1.5), 142.2(1); “fiscal period” — 249(2)(b), 249.1: “flow-through share’ — 66(15), 
87(4.4), 248(1); “foreign affiliate’ — 95(1), 248(1); “foreign merger’? — 87(8.1); “‘for- 


eign parent corporation” — 87(8.1)(c); “former business property” — 248(1); “general 
rate income pool” — 89(1), 248(1); “grandfathered share”, “income bond”, “insurance 
corporation”, “insurer”, “inventory” — 248(1): “investment corporation” — 130(3), 
248(1); “investment tax credit” — 127(9), 248(1): “last taxation year” — 87(2)(b); 
“lending asset” — 248(1); “life insurance capital dividend” — 83(2.1), 248(1): “life in- 
surance corporation”, “limited partnership loss” — 248(1); “low rate income pool” — 
89(1), 248(1); “mark-to-market property” — 87(1.5), 142.2(1); “mineral” — 248(1); 
“mutual fund corporation” — 131(8), 248(1); “net capital loss” — 111(8), 248(1); 
“new corporation” — 87(1); “new foreign corporation” — 87(8. 1): “non-capital 
loss” — 111(8), 248(1); “non-resident-owned investment corporation” — 133(8), 
248(1); “paid-up capital” — 89(1), 248(1); “person” — 248(1); “predecessor corpora- 
tion” — 87(1); “predecessor foreign corporation” — 87(8.1); “preferred share”, “pre- 


scribed” — 248(1); “prescribed stock exchange” — 248(29), Reg. 3200, 3201; “private 
corporation” — 89(1), 248(1); “property” —248(1); “public corporation” — 89(1), 
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248(1); “qualified expenditure” — 87(2.01); “regulation” — 248(1); “research pro- 
perty” — 37.1(5), 87(2.01); “restricted farm loss” — 31, 248(1); “share”, “share; 
holder”, “short-term preferred share” — 248(1); “specified debt obligation” — 87(1.5), 
142.2(1); “specified future tax consequence” — 248(1): “subsidiary wholly-owned cor- 
poration” — 87(1.4), 248(1); “tax payable” — 248(2); “taxable Canadian corpora- 
tion” — 89(1), 248(1); “taxable Canadian property” — 248(1); “taxable dividend” — 
89(1), 248(1); “taxable. income” — 2(2), 248(1); “taxable preferred share’, “taxable 
REI share” — 248(1); “taxation year” — 87(2)(a), 249; “taxpayer”, “term preferred 
share” — 248(1); “writing” — Interpretation Act 35(1). 

1.T. Application Rules [s. 87]: 20(1.2), 26(21)-(23), 34(4), (7), 58(3.3). 


Interpretation Bulletins [s. 87]: IT-52R4: Income bonds and income debentures 
(archived); IT-121R3: Election to capitalize cost of borrowed money (archived); IT- 
151R5: Scientific research and experimental development expenditures; IT-243R4: 
Dividend refund to private corporations; IT-315: Interest expense incurred for the pur- 
pose of winding-up or amalgamation (archived); IT-474R: Amalgamations of Canadian 
corporations; IT-488R2: Winding-up of 90%-owned taxable Canadian corporations 
(archived). 

information Circulars [s. 87]: 88-2, para. 20: General anti-avoidance rule — sec- 
tion 245 of the Income Tax Act. 


88. (1) Winding-up [of subsidiary] — Where a taxable Cana- 
dian corporation (in this subsection referred to as the “subsidiary”) 
has been wound up after May 6, 1974 and not less than 90% of the 
issued shares of each class of the capital stock of the subsidiary 
were, immediately before the winding-up, owned by another taxa- 
ble Canadian corporation (in this subsection referred to as the “par- 
ent’) and all of the shares of the subsidiary that were not owned by 
the parent immediately before the winding-up were owned at that 
time by persons with whom the parent was dealing at arm’s length, 
notwithstanding any other provision of this Act other than subsec- 
tion 69(11), the following rules apply: 


Related Provisions: See at end of subsec. 88(1). 
Forms: RC145: Request to close Business Number (BN) accounts. 


(a) [property of subsidiary] — subject to paragraphs (a.1) 
and (a.3), each property (other than an interest in a partnership) 
of the subsidiary that was distributed to the parent on the wind- 
ing-up shall be deemed to have been disposed of by the subsidi- 
ary for proceeds equal to 


(i) in the case of a Canadian resource property, a foreign re- 
source property or a right to receive production (as defined in 
subsection 18.1(1)) to which a matchable expenditure (as de- 
fined in subsection 18.1(1)) relates, nil, and 


(ii) [Repealed] 


(iii) in the case of any other property, the cost amount to the 
subsidiary of the property immediately before the winding- 
up; 
Related Provisions: 53(4) — Effect on ACB of share or trust interest; 84(2) — 
Deemed dividend on distribution of assets; 88(2) — Windup of other corporation. 


History: Subpara. 88(1)(a)(i) amended by 1998, c. 19, subsec. 118(1), applicable after 
November 17, 1996. The subpara. formerly read: 


(i) in the case of a Canadian resource property or foreign resource property, nil, 
and 


The opening words of para. 88(1)(a) amended by 1995, c. 21, subsec. 55(1), applicable 
to windings-up that begin after February 22, 1994. The opening words formerly read: 


(a) subject to paragraph (a.1), each property (other than an interest in a partner- 
ship) of the subsidiary that was distributed to the parent on the winding-up shall 
be deemed to have been disposed of by the subsidiary for proceeds equal to, 
Subpara. 88(1)(a)(ii) repealed by 1994, c. 7, Sch. VIIL (1993, c. 24), subsec. 38(1), 
applicable to distributions of property on the winding-up of a subsidiary in a taxation 
year of the subsidiary beginning after June 1988. Subpara. 88(1)(a)(ii) formerly read: 
(ii) in the case of any eligible capital property, an amount equal to */3 of the cost 
amount to the subsidiary of that property immediately before the winding-up, 
and : 
Subpara. 88(1)(a)(ii) amended by 1994, c. 7, Sch. I] (1991, c. 49), subsec. 66(1), to 
substitute ‘““/s of” for “twice”, applicable to distributions of property on the winding-up 
of a subsidiary in a taxation year of the subsidiary beginning after June 1988. 
Selected Cases [para. 88(1)(a)]: Hollinger Inc. v. R., [1998] 4 C.T.C. 2424 (TCC) 
(Losses flow through and sale of unproductive investment does not change nature from 
capital to inventory); Mara Properties Ltd. v. Canada, [1996] 2 C.T.C. 54 (SCC) (Pro- 
perty retained its character as inventory upon rollover). 


Interpretation Bulletins: IT-259R4: Exchanges of property. 
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Advance Tax Rulings: ATR-67: Increase in the cost of property on the winding-up 
of a wholly-owned subsidiary. 


(a.1) [property of subsidiary] — each property of the subsid- 
iary that was distributed to the parent on the winding-up shall, 
for the purpose of paragraph (2.1)(b) or (e), be deemed not to 
have been disposed of, 


(a.2) [partnership interest] — each interest of the subsidiary 

in a partnership that was distributed to the parent on the wind- 

ing-up shall, except for the purpose of paragraph 98(5)(g), be 

deemed not to have been disposed of by the subsidiary; 
History: Para. 88(1)(a.2) amended by 1994, c. 7, Sch. TI (1991, c. 49), subsec. 66(2), 
to add “, except for the purpose of paragraph 98(5)(g),” applicable to windings-up be- 
ginning after January 15, 1987. 


(a.3) [specified debt obligation] — where 


(i) the subsidiary was a financial institution in its taxation 
year in which its assets were distributed to the parent on the 
winding up, and 
(ii) the parent was a financial institution in its taxation year 
in which it received the assets of the subsidiary on the wind- 
ing up, 
each specified debt obligation (other than a mark-to-market pro- 
perty) of the subsidiary that was distributed to the parent on the 
winding-up shall, except for the purpose of subsection 69(11), 
be deemed not to have been disposed of, and for the purpose of 
this paragraph, “financial institution”, “mark-to-market pro- 
perty” and “specified debt obligation” have the meanings as- 
signed by subsection 142.2(1); 
Related Provisions: Reg. 8103(3) — Mark-to-market — transition inclusion; Reg. 
9204(2) — Residual portion of specified debt obligation. 
History: Para. 88(1)(a.3) added by 1995, c. 21, subsec. 55(2), applicable to windings- 
up that begin after February 22, 1994. 
(b) [shares of subsidiary] — the shares of the capital stock 
of the subsidiary owned by the parent immediately before the 
winding-up shall be deemed to have been disposed of by the 
parent on the winding-up for proceeds equal to the greater of 


(i) the lesser of the paid-up capital in respect of those shares 
immediately before the winding-up and the amount deter-_ 
mined under subparagraph (d)(i), and 


(ii) the total of all amounts each of which is an amount in | 
respect of any share of the capital stock of the subsidiary so_ 
disposed of by the parent on the winding-up, equal to the ad-_ 
justed cost base to the parent of the share immediately before | 
the winding-up; | 
Related Provisions: 80.01(5) — Determination of proceeds of disposition of distress | 
preferred share to subsidiary; 80.03(1), (3)(a)(i)— Capital gain where para. 88(1)(b) 
applies to share on disposition following debt forgiveness; 87(11) — Application to_ 
vertical amalgamation. See also at end of 88(1). 
(c) [cost to parent] — subject to paragraph 87(2)(e.3) (as 
modified by paragraph (e.2)), and notwithstanding paragraph) 
87(2)(e.1) (as modified by paragraph (e.2)), the cost to the par- 
ent of each property of the subsidiary distributed to the parent on’ 


the winding-up shall be deemed to be 


(i) in the case of a property that is an interest in a partnership, : 
the amount that but for this paragraph would be the cost to’ 
the parent of the property, and 


(ii) in any other case, the amount, if any, by which | 
(A) the amount that would, but for subsection 69(11), be: 
deemed by paragraph (a) to be the proceeds of disposition’ 
of the property 

exceeds 


(B) any reduction of the cost amount to the subsidiary of. 
the property made because of section 80 on the winding- 
up, 
plus, where the property was a capital property (other than an 
ineligible property) of the subsidiary at the time that the parent’ 
last acquired control of the subsidiary and was owned by the 
subsidiary thereafter without interruption until such time as 1, 
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was distributed to the parent on the winding-up, the amount de- 

termined under paragraph (d) in respect of the property and, for 

the purposes of this paragraph, “ineligible property” means 
(iii) depreciable property, 
(iv) property transferred to the parent on the winding-up 
where the transfer is part of a distribution (within the mean- 
ing assigned by subsection 55(1)) made in the course of a 
reorganization in which a dividend was received to which 
subsection 55(2) would, but for paragraph 55(3)(b), apply, 


(v) property acquired by the subsidiary from the parent or 
from any person or partnership that was not (otherwise than 
because of a right referred to in paragraph 251(5)(b)) dealing 
at arm’s length with the parent, or any other property ac- 
quired by the subsidiary in substitution for it, where the ac- 
quisition was part of the series of transactions or events in 
which the parent last acquired control of the subsidiary, and 


(vi) property distributed to the parent on the winding-up 
where, as part of the series of transactions or events that in- 
cludes the winding-up, 


(A) the parent acquired control of the subsidiary, and 


(B) any property distributed to the parent on the winding- 
up or any other property acquired by any person in substi- 
tution therefor is acquired by 


(1) a particular person (other than a specified person) 
that, at any time during the course of the series and 
before control of the subsidiary was last acquired by 
the parent, was a specified shareholder of the 
subsidiary, 


(IL) 2 or more persons (other than specified persons), if 
a particular person would have been, at any time dur- 
ing the course of the series and before control of the 
subsidiary was last acquired by the parent, a specified 
shareholder of the subsidiary if all the shares that were 
then owned by those 2 or more persons were owned at 
that time by the particular person, or 


(III) a corporation (other than a specified person or the 
subsidiary) 


1. of which a particular person referred to in sub- 
clause (I) is, at any time during the course of the 
series and after control of the subsidiary was last 
acquired by the parent, a specified shareholder, or 


2. of which a particular person would be, at any 
time during the course of the series and after con- 
trol of the subsidiary was last acquired by the par- 
ent, a specified shareholder if all the shares then 
owned by persons (other than specified persons) 
referred to in subclause (II) and acquired by those 
persons as part of the series were owned at that 
time by the particular person; 
Related Provisions: 88(1)(c.2) — Specified person for 88(1)(c)(vi); 88(1)(c.3) — 
*roperty acquired in substitution, for purpose of 88(1)(c)(vi)(B); 88(1)(c.7) — Ex- 
ended meaning of depreciable property; 88(1)(d.2) — When taxpayer last acquired 
ontrol; 88(1)(d.3) — Where control acquired because of death; 88(1.7) — Where par- 
nt did not deal at arm’s length; 88(4) — Amalgamation deemed not to be acquisition 
f control; 248(10) — Series of transactions or events; 256(6)-(9) — Whether control 
equired. See also at end of 88(1). 
listory: The opening words of subcl. 88(1)(c)(vi)(B)(III) amended by 2001, c. 17, 
‘ubsec. 66(1), to add the words “or the subsidiary”, applicable to windings-up that be- 
in after November 1994. 
ubpara. 88(1)(c)(v) amended by 1998, c. 19, subsec. 118(2), applicable to windings- 
Pp that begin after 1996. The subpara. formerly read: 
(Vv) property transferred to the subsidiary by the parent or by any person or part- 
nership that was not, otherwise than because of a right referred to in paragraph 
251(5)(b), dealing at arm’s length with the parent, and 
he portion of subpara. 88(1)(c)(vi) before  subcl. (B)() and sub-subcl. 
3(1)(c)(vi)(B)(IIL)2 amended by 1998, c. 19, subsecs. 118(3) and (4), that portion 
fore subcl. (B)(1) applicable to windings-up that begin after June 20, 1996, other than 
indings-up that are part of an arrangement that was substantially advanced, as evi- 
-Mced in writing, before June 21, 1996, and sub-subcl. 88(1 \(c)(vi)(B)(I11)2 applicable 
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to windings-up that begin after November 1994. That portion and sub-subcl. formerly 
read: 


(vi) property disposed of by the parent as part of the series of transactions or 
events that includes the winding-up where, as part of the series, 
(A) the parent acquired control of the subsidiary, and 


(B) the property or any other property acquired by any person in substitution 
therefor is acquired by 


2. of which a particular person would be, at any time during the course of the 
series and after control of the subsidiary was last acquired by the parent, a speci- 
fied shareholder if all the shares then owned by persons (other than specified 
persons) referred to in subclause (II) were owned at that time by the particular 
person; 


The opening words of para. 88(1)(c) amended by 1995, c. 21, subsec. 55(3), applicable 

to windings-up that begin after February 22, 1994. The opening words formerly read: 
(c) notwithstanding the reference to paragraph 87(2)(e.1) in paragraph (e.2), the 
cost to the parent of each property of the subsidiary distributed to the parent on 
the winding-up shall be deemed to be 


Cl. 88(1)(c)(ii)(B) amended by 1995, c. 21, s. 31, applicable to windings-up that begin 
after July 13, 1990. Cl. (B) formerly read: 
(B) any reduction of the cost amount to the subsidiary of the property made be- 
cause of paragraph 80(1)(b) on the winding-up, 
That portion of para. 88(1)(c) after cl. (ii)(B) amended by 1995, c. 3, subsec. 24(1), 
applicable to windings-up that begin after February 21, 1994 except that, in its applica- 
tion to a winding-up that begins after February 21, 1994 and before December 1994, cl. 
88(1)(c)(vi)(B) shall be read as follows: 


(B) the property or any other property acquired by any person in substitution 
therefor is acquired by 
(I) a particular person (other than a specified person) that, at any time during 
the course of the series and before control of the subsidiary was last acquired 
by the parent, was a specified shareholder of the subsidiary, or 


(II) any person (other than a specified person) that at any time during the 
course of the series did not deal at arm’s length with a particular person 
(other than a specified person) referred to in subclause (1); 
That portion of para. 88(1)(c) formerly read: 
plus, where the property was a capital property (other than depreciable property) 
owned by the subsidiary at the time that the parent last acquired control of the 
subsidiary and thereafter without interruption until such time as it was distrib- 
uted to the parent on the winding-up, the amount determined under paragraph (d) 
in respect thereof; 
Cl. 88(1)(c)@i)(A) amended by 1994, c. 7, Sch. VIII (1993. c. 24), subsec. 38(2), appli- 
cable to windings-up beginning after December 20, 1991. Cl. (c)(i)(A) formerly read: 
(A) the amount deemed by paragraph (a) to be the proceeds of disposition of the 
property 
Subpara. 88(1)(c)(ii) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec, 66(3), 
applicable to windings-up beginning after July 13, 1990. Subpara. 88(1)(c)(ii) formerly 
read: 
(ii) in any other case, the amount deemed by paragraph (a) to be the proceeds of 
disposition of the property, 
Selected Cases [para. 88(1)(c)]: Hollinger Inc. v. R., [1998] 4 C.T.C. 2424 (TCC) 
(Losses flow through and sale of unproductive investment does not change nature from 
capital to inventory). 


Advance Tax Rulings: ATR-67: Increase in the cost of property on the winding-up 
of a wholly-owned subsidiary. 
1.T. Technical News: 9 (the backdoor butterfly rule). 


(c.1) [eligible capital property] — for the purpose of deter- 
mining after the winding-up the amount to be included under 
paragraph 14(1)(b) in computing the parent’s income in respect 
of the business carried on by the subsidiary immediately before 
the winding-up, there shall be added to the amount otherwise 
determined for Q in the definition “cumulative eligible capital’ 
in subsection 14(5) the amount, if any, determined for Q in that 
definition in respect of that business immediately before the 
disposition; 


Proposed Amendment — 88(1)(c.1) 


(c.1) for the purpose of determining after the winding-up the 
amount to be included under subsection 14(1) in computing 
the parent’s income in respect of the business carried on by the 
subsidiary immediately before the winding-up 
(i) there shall be added to the amount otherwise determined 
for each of A and F in the definition “cumulative eligible 
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capital” in subsection 14(5), the amount, if any, determined 
for the description of F in that definition in respect of that : 
business immediately before the disposition, and 


(ii) there ‘shall be added to the amount ‘determined for the 
description of C in the formula in paragraph 14(1)(b), one- 
half of the amount, if any, determined for the description of a 
Q in that definition in respect of a business. — 
before the disposition; _ | 


Application: The July 18, 2005 draft legislation (Part 2— eon), wee) 81), 
will amend para. 88(1)(c.1) to read as above, ee in a of ces at 
occur after December 20, 2002. . : 


Technical Notes: Subparagraph B8(1)(a)(iii) cece provides that property ofa LC 
subsidiary corporation is deemed to have been disposed of on its winding-up for pro- 
ceeds of disposition equal to its cost amount to the subsidiary immediately before the — 
winding-up. Under subparagraph 88(1)(c)(ii), the cost of such property to the parent 
corporation is equal to such proceeds of disposition. Paragraph 88(1)(c.1) ~nsures” 
that an amount that would have been recaptured depreciation to the subsidiary under / 
subsection 14(1), if the subsidiary had instead disposed of the eligibl capital pro- 
perty for fair market value proceeds, is subject to possible eee in the ye 
the parent upon a subsequent sale of the property. : 


Paragraph 88(1)(c.1) is renumbered as ‘subparagraph 88(1\(c. 1)Gi) and remains un- 


changed. Paragraph 88(1)(c.1) is further amended by the addition of subpara- _ 
graph (i), which ensures that eligible capital property deductions claimed under para- yy 
graph 20(1)(b) by the subsidiary after its “adjustment time” (as defined i in subsection _ 
14(5), ie., generally the beginning of the first taxation year of the subsidiar 
’ starts after June 30, 1988) are included in the amount subject to. potential recaptur 


Paragraph $8(1)(c.1) applies to a parent corporation similarly to the application oC 


paragraphs 85(1)(d.1) and (d.11) to a transferee corporation. For additional informa- 
tion, refer to the commentary to those paragraphs for an example of that application. 


History: Para. 88(1)(c.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 38(3), 
applicable to distributions of property on the winding-up of a subsidiary in a taxation 
year of the subsidiary beginning after June 1988. 
(c.2) [specified person” and “specified share- 
holder”] — for the purposes of this paragraph and subpara- 
graph (c)(vi), 
(i) “specified person” at any time means the parent and each 
person that would, if this Act were read without reference to 
paragraph 251(5)(b), be related to the parent at that time and, 
for this purpose, a person shall be deemed not to be related to 
the parent where it can reasonably be considered that one of 
the main purposes of one or more transactions or events was 
to cause the person to be related to the parent so as to prevent 
a property that was distributed to the parent on the winding- 
up from being an ineligible property for the purpose of para- 
graph (c), 
(ii) where at any time a property is owned or acquired by a 
partnership or a trust, 


(A) the partnership or the trust, as the case may be, shall 
be deemed to be a person that is a corporation having one 
class of issued shares, which shares have full voting rights 
under all circumstances, 


(B) each member of the partnership or beneficiary under 
the trust, as the case may be, shall be deemed to own at 
that time the proportion of the number of issued shares of 
the capital stock of the corporation that 


(1) the fair market value at that time of that member’s 
interest in the partnership or that beneficiary’s interest 
in the trust, as the case may be, 


is of 
(II) the fair market value at that time of all the mem- 


bers’ interests in the partnership or beneficiaries’ in- 
terests in the trust, as the case may be, and 


(C) the property shall be deemed to have been owned or 
acquired at that time by the corporation, and 


(iii) in determining whether a person is a specified share- 
holder of a corporation, 


(A) the reference in the definition “specified shareholder” 
in subsection 248(1) to “the issued shares of any class of 
the capital stock of the corporation or of any other corpo- 
ration that is related to the corporation” shall be read as 


corporation (“Bidco’ > will et a control of another taxable Canadian corporati 
(Subco”) followed by a winding up of Subco into Bidco. Prior to the acquisition 


Income Tax Act, Part I, Division B 


“the issued shares of any class (other than a specified 
class) of the capital stock of the corporation or of any 
other corporation that is related to the corporation and 
that has a significant direct or indirect interest in any is- 
sued shares of the capital stock of the corporation”, and 


(B) a corporation is deemed not to be a specified share- 
holder of itself; 

Proposed mendment — 88(1 Neer 
Letter from n Dept. of Finance, Aug mt 2004: : 


V7, 
yy 
a 


yO for voor ener ee Mey 6 z 2004 comepins on slansellab lity, of he: addition : 
of non-depreciable capital property under paragraphs 88(1)(c). id (d) of th 
ct (the “Agt) 2 in the ircumstances cee below. : 


control, Holdco will own all of the shares of Subco and Subco will own all the share 
of another corporation (’Sellco”). As a condition of the sale of the Subco shares 
Holdco to Bidco, Holdco and Subco/Bidco will enter into” an agreement to. 
(“purchase agreement”) the shares of Sellco to an arm’s length purchaser (“Pco” 
which sale will occur shortly after the winding up of Subco. Prior to entering into 
purchase agreement, Peo. will not be a specified shareholder of Subco. 


More specifically, you are concerned that the right 1 to acquire | ‘the shares of Sellco ul 
the purchase agreement would result in Poo. being a specified : shareholder of Subco, 
although Pco does not have, nor does it intend to acquire, any direct or indirect intere 
in the shares of Subco, Holdeo or Bidco. Your concern relates to the application o of i 
deeming rules in subsections 251(2), (3) and () combined with oe ee vt “spe 
ified shareholder” in subsection, 248(1) of the Act. 7 


In the circumstances described above, paragraph 251(5)(b)_ of the Act would on P 
for the purpose of subsection 251(2), to be in the same position in relation to the cot 
trol of Selico as if it owned the shares of Sellco. As a result, Peo would be related 
Sellco after entering into the purchase agreement. As Pco and Holdco would be rela 
to the same corporation, they would be deemed by subsection 251(3) to be related 
each other. Under the definition of “specified shareholder.” Pco would be treated 
owning all the shares of Subco owned by Holdco and, therefore, would be a specified 
shareholder of Subco before control of Subco is acquired by Bidco. Since Pco would 
a specified shareholder of Subco and, since Pco will acquire the shares of Sellco as p: 
of the series of transactions that includes the winding up of Subco, Bidco would 
precluded from obtaining a bump in us adjusted cost base 2 the ee ‘of Selico | 
quired on the winding up of Subco. yy i 


We agree that where a person has a oe to acquire a hard: afi a corporation 
“downstream corporation”) controlled by another corporation (the “upstream corpot 
tion’) and the downstream corporation does not have a direct or indirect interest in 

of the issued shares of the upstream corporation, the right should not. in and of itse 
result in the person becoming a specified shareholder of the upstream corporation | 
the purpose of subparagraph 88(1)(c)(vi) of the Act. Accordingly, we are prepared 
recommend to the Minister that paragraph 88(1)(c.2) of the Act be amended to exclude 
a right to acquire shares of a downstream corporation from being considered in det 
mining if a person is a specified shareholder of the upstream corporation in circum: 
stances where the downstream corporation does not have a direct or indirect interest 
any of the issued shares of the upstream corporation. 


We are prepared to recommend that the amendment apply to sGedinne: up he be 
after August 2004. While we cannot offer any assurance that either the Minister 
Parliament will agree with our oa we AOE that this i of 
position is helpful to is : 


Yours sincerely, 


Brian Ernewein 
Director, Tax Legislation Doce, Tax Policy Branch. 


Related Provisions: 88(1)(c.8)— Meaning of “specified class” — for 
88(1)(c.2)(iii)(A); 88(4) — Amalgamation deemed not to be acquisition of control. | 
History: Cl. 88(1)(c.2)(iii)(A) amended by 2001, c. 17, subsec. 66(2), applicable a 
eh up that begin after November 1994. The clause formerly read: 
A) the reference in the definition “specified shareholder” in subsection 248(1) to | 
“or of any other corporation that is related to the corporation” shall be read as “or | 
of any other corporation that is related to the corporation and that has a signifi- | 
cant direct or indirect interest in any issued shares of the capital stock of the 
corporation”, and i 
Subpara. 88(1)(c.2)(iii) added by 1998, c. 19, subsec. 118(5), applicable to windings- uy} 
that begin after Novernber 1994. 
Para. 88(1)(c.2) added by 1995, c. 3, subsec. 24(2) 
gin after February 21, 1994. 


(c.3) [substituted property] — for the purpose of cla 
(c)(vi)(B), property acquired by any person in substitution fo 


), applicable to winding-ups that be: 
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particular property or properties distributed to the parent on the 
winding-up includes 


(i) property (other than a specified property) owned by the 
person at any time after the acquisition of control referred to 
in clause (c)(vi)(A) the fair market value of which is, at that 
time, wholly or partly attributable to the particular property 
or properties, and 


(ii) property owned by the person at any time after the acqui- 
sition of control referred to in clause (c)(vi)(A) the fair mar- 
ket value of which is, at that time, determinable primarily by 
reference to the fair market value of, or to any proceeds from 
a disposition of, the particular property or properties 
but does not include 
(iii) money, 
(iv) property that was not owned by the person at any time 


after the acquisition of control referred to in clause 
(c)(vi)(A), or 


(v) property described in subparagraph (i) if the only reason 
the property is described in that subparagraph is because a 
specified property described in any of subparagraphs (c.4)(i) 
to (iv) was received as consideration for the acquisition of a 
share of the capital stock of the subsidiary in the circum- 
stances described in subparagraphs (c.4)(i) to (iv); 


Proposed Addition — 88(1)(c.3)(vi), (vii) 
(vi) a share of the capital stock of the subsidiary or a debt 
owing by it, if the share or debt, as the case may be, was 
owned by the parent immediately before the winding-up, or 


(vii) a share of the capital stock of a corporation or a debt 

owing by a corporation, if the fair market value of the share 

or debt, as the case may be, was not, at any time after the 

beginning of the winding-up, wholly or partly attributable 
: _to property distributed to the parent on the winding-up; 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 88(2), 
will add subparas. 88(1)(c.3)(vi) and (vil), applicable to windings-up that begin after 
1997. 


Technical Notes: Paragraph 88(1)(c) generally provides that the cost to the parent 
of each property distributed to it on the winding-up of a subsidiary is equal to the 
subsidiary’s proceeds of disposition plus, where the property is a capital property and 
is not an ineligible property, an amount determined under paragraph 88(1)(d) in re- _ 
Spect of the property. “Ineligible property” is described in subparagraphs 88(1)(c)(iii) 
to (vi). Pursuant to subparagraph 88(1)(c)(vi), ineligible property includes any pro- 
perty distributed to the parent on the winding-up if, as part of the series of transac- 
tions or events that includes the winding-up, the property or property acquired in 
substitution for such Property was acquired by a person or persons described in 
Clause 88(1)(c)(vi)(B). Property acquired in substitution for property distributed on 
the winding-up (“substituted property”) has its ordinary meaning and an extended 
Meaning found in paragraph 88(1)(c.3). - 


Paragraph 88(1)(c.3) provides that substituted property includes property described 
in subparagraphs 88(1)(c.3)(i) and (ii) but excludes property described in subpara- 
graphs 88(1)(c.3)(iii) to (v). Subparagraph 88(1)(c.3)(i) provides that, for the purpose 
of clause 88(1)(c)(vi)(B), substituted property includes property (other than a “speci- 
fied property”) owned by a person after the acquisition of control of the subsidiary 
where the fair market value of the property is wholly or partly attributable to property 
distributed to the parent on the winding-up. Subparagraph 88(1)(c.3)(iv) ensures that 
property that would be substituted property under the ordinary meaning of the term 
will not be substituted property if it is not owned by the person after the acquisition 
of control. 


Example 1 of the explanatory notes to the introduction of paragraph 88(1)(c.3) [see 
the explanatory notes to S.C. 1998, c. 19 [1995-97 technical bill — ed.] (formerly 
Bill C-28)] describes a scenario under the heading Safe Income Crystallization that 
illustrates the application of subparagraph 88(1)(c.3)(iv) to a situation involving a 
safe income crystallization prior to a takeover. In that example, Sco. a taxable Cana- 
dian corporation, owns 15% of Tco, a publicly traded taxable Canadian corporation, 
Another corporation (“Peo”) makes a takeover offer for all the shares of Tco. In an- 
‘icipation of the sale of the Tco shares, Sco incorporates Newco and transfers, on a 
ax-deferred basis under section 85, all of its Tco shares to Newco in exchange for 
Newco shares. The adjusted cost base and the paid-up capital of the Newco shares 
ire then increased by the amount equal to the so-called “safe income” attributable to 
he Tco shares. Immediately thereafter, Sco sells the Newco shares to Pco for cash 
tnd Newco is wound up into Pco. 


n the example, subparagraph 88(1)(c.3)(iv) ensures that the Newco shares are not 
ubstituted property since Sco did not own the Newco shares after the acquisition of 
Ontrol of Newco by Pco. However, assuming that Tco is subsequently wound up 
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into Peo, the non-depreciable capital property (“bump property”) owned by Tco at 
the time of the acquisition of control of Tco would be ineligible property since, as 
part of the series of transactions or events that includes the winding up of Tco, pro- 
perty substituted for the bump property (i.e., the 15% of the Tco shares) would have 
been acquired by a specified shareholder of Tco (ice., Newco) and would have been 
owned by Newco after the acquisition of control of Tco. 


New subparagraphs 88(1)(c.3)(vi) and (vil), which apply to windings-up that begin 
after 1997, are enacted to ensure that certain shares or debt will not be substituted 
property even if they are owned by a specified shareholder after the acquisition of 
control of the subsidiary. Subparagraph 88(1)(c.3)(vi) provides that shares or debt of 
the subsidiary will not be substituted property if such shares or debt are owned by the 
parent immediately before the winding-up of the subsidiary. Thus, in the example 
discussed above, the Tco shares, which are. owned by Pco immediately before the 
winding-up of Tco, would not be substituted property. 


Subparagraph 88(1)(c.3)(vii) provides that a share or debt of a corporation will not be 
substituted property if the fair market value of the share or debt is not attributable, at 
any time after the winding-up process begins, to property acquired by the parent on 
the winding-up. This exemption would apply, for example, if an individual (“Mr, 
S”), who is a specified shareholder of Tco, incorporates Newco in contemplation of 
the takeover of Tco and transfers the Tco shares to Newco. Mr. S then transfers the 
Newco shares to Sco, Immediately after the increase in the adjusted cost base of the 
shares of Newco (i.c., following the safe income crystallization) Sco sells the Newco 
shares to Pco. In this scenario, the Sco shares owned by Mr. S after the sale would 
not be substituted property by reason of new subparagraph 88(1)(c.3)(vii). 


Letter from Dept. of Finance, December 19, 2001: - 
Dear [xxx]: . 


Thank you for your letter of November 30, 2001 concerning the application of para- 
graph 88(1)(c.3) of the Income Tax Act in the context of a takeover of a taxable 
Canadian corporation (Targetco”) wherein a specified shareholder of Targetco 
(SCo”) proposes to transfer its shares in Targetco to a new corporation (“Newco”) 
prior to the completion of the takeover, so as to access SCo’s share. of the safe in- 
come of Targetco. You believe that the application of this provision gives rise to 
unintended tax consequences, and ask that consideration be given to amending that — 
paragraph to ensure the appropriate tax consequences in the circumstances. 


In particular, you advised us that a Canadian corporation (“Buyco”) owns 51% of the 
shares of Targetco, a public corporation. Another corporation (*SCo”) owns 15% of 
the shares of Targetco and is a specified shareholder of Targetco for the purposes of _ 
subsection 88(1) of the Act. SCo was also a specified shareholder of Targetco before 
Buyco last acquired control of Targetco. Buyco decides to acquire all of the remain- 
ing shares of Targetco. To this end, Buyco incorporates a wholly-owned subsidiary 
(PCo”) and transfers its shares of Targetco to PCo, thus resulting in an acquisition 
of control of Targetco by PCo. PCo then makes a cash takeover bid for all of the 
remaining shares of Targetco. 


In anticipation of the successful takeover bid. SCo incorporates Newco and transfers 
all of its Targetco shares to Newco in exchange for shares in Newco. The adjusted 
cost base and paid-up capital of the Newco shares are increased through a safe in- 
come crystallization transaction involving Newco and SCo. On the takeover bid, PCo 
directly or indirectly acquires all of the shares of Targetco for cash by acquiring all 
of the Targetco shares held by the public and by acquiring all of the Newco shares 
held by SCo. Newco is wound up into PCo and an election is made under paragraph 
88(1)(d) of the Act to “bump” the cost base of the shares of Targetco distributed to 
PCo on the winding-up. Immediately thereafter, Targetco is wound up into PCo. 


The technical concern arises out of the combined application of clause 
88(1)(c)(vi)(B) of the Act and the definition of substituted property in paragraph 
88(1)(c.3) of the Act. In particular, you are of the view that the Newco shares could 
be property that is substituted for property acquired by PCo on the winding-up of 
Targetco and that is acquired by a person (SCo) that was a specified shareholder of 
Targetco before the last acquisition of control of Targetco. Paragraph 88(1)(c.3)(iv) 
of the Act does not exclude the Newco shares owned by SCo from the definition of 
substituted property because the Newco shares are owned by SCo after PCo acquires 
control of Targetco. Therefore. if the safe income crystallization is viewed as part of : 
the series of transactions or events that includes the winding-up of Targetco, then the — 
“bump” may be denied with respect to eligible property of Targetco distributed to 
PCo on the winding-up of Targetco. : 


You submit that, from a tax policy perspective, there is no reason that the safe in- 
come crystallization should result in the denial of the bump on the winding-up of 
Targetco. You contend that the bump denial rules are intended to eliminate “‘back- 
door” purchase butterflies, namely transactions whereby a significant shareholder of 
the target corporation uses the subsection 88C1) bump rules to achieve what is, in 
effect, a tax-deferred sale of certain corporate assets of the target while maintaining a 
continuing interest in other corporate assets of the target. In your view, a safe income 
crystallization, such as the one described above, does not constitute or facilitate a 
backdoor purchase butterfly. 


We agree that the safe income crystallization described above should not, in and of 
itself, result in the denial of the bump on otherwise eligible property distributed by 
Targetco to PCo. Accordingly, we are prepared to recommend to the Minister of 
Finance an amendment to the Act the effect of which will be to ensure that the shares 
of Newco are not substituted property for the purposes of paragraph 88(1)(c) of the 
Act. 
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‘anticipate that such amend- 


If the above recommendation were 


acted upon, 1 wo 
ments would be included i ina fut te 


Yours sincerely, . 


_ Len Farber — : 
General ‘Director, ‘Tax Lesistauion Division, 


_ Proposed Amendment ~ _ nas \(e. a) 


Letter from " Dep of Finence, A 


Dear [xxx]: . : - L 
Thank you | for your | letter of October tH, 2001 to Uavne Roach of this Divisior 
concerning the application of the substituted property ae in n paragraphs Bee : 
and (c.4) of the Income Tax Act (the “Act me ; 


In particular, your concern relates toa series of poet transactions wherein a : 
ble Canadian corporation (“Bidco”) will acquire control of a public corporal 
(“Targetco’”’). Under the terms of the takeover, employees ¢ of Targetco will participat 
in the stock option plan of Bidco’s parent corporation (“Parentco”). Parentco is a 
taxable Canadian corporation and owns all of the shares of Bidco. You indicate that a 
person (“Mr. X”), who is both an. employee and specified shareholder of ‘argetcc 
holds options under Targetco’ $ employee stock option plan. Concurrently with th 
closing of the takeover bid, Mr. X, along with other employees of Targetco 
exchange t their Targetco options for Parentco options: (‘option exchange Mr. 7 
also a party to an arrangement with a trust that is governed by subsectio ) 
Act. Under that arrangement, Mr. X has an option to acquire Target shar t 
option”) from the trust. The trust will elect under the terms of the takeover bid to 
receive shares of Parentco and the trust option will be amended to reflect the substi 
tution of the Targetco ‘shares for Parentco shares pooeae the takeov r, Targetco 
will be -wound-up into Bidco. : 


Your concem is that Mr. xX ‘may acquire pect foes in “gubpemeroh 
88(1\{c. 3)) asa consequence of the option exchange and the amendment fo the trust / 
option. Accordingly, the addition to the adjusted cost base of certain non-depreciable | 
capital property of Targetco provided i in paragraphs 88(1)(c) and @) “ ay > 
may be unavailable on the winding-up of Targetco into Bidco, - 


You ask that we consider including, | in the definition of specified property. in para- 
graph 88(1)(c.4) of the Act, an option or right to acquire a share received i the 
circumstances described above. You argue that the option exchange and the amend- 
ment to the trust option is simply a proxy for an exchange of the underlying shares. — 
Accordingly, you submit that there is no policy reason for treating the option x 
change and the amendment to the trust es any es from an exchange OL 
Targetco” shares for Parentco” shares. Ll oe 


We agree that the option exchange and the pee ee to tie: trust Soho oe 
above, in and of themselves, should not result in the denial of the bump on the wind- 
ing-up of Targetco into Bidco. Accordingly. we are prepared to recommend to the 
Minister of Finance that the Act be amended to ensure that the rights to acquire 
shares of Parentco received by Mr. X will not be substituted property within the 
meaning of subparagraph B8(1\c. 3)G). We are also” prepared to recommend that the 
amendment apply to windings-up that begin after 2001. If the above recommendation 
were acted upon, we would anicpate that me ee would be included ina 
future technical bill. Lo ; : . 


Yours sincerely. 


Tax Policy Branch + 


Brian cave, 
_ Director, Tax Legislation Baision Tax Policy Branch 


Related Provisions: 88(1)(c.4) — Meaning of specified property; 88(1)(c.6) — 
Where control acquired by way of articles of arrangement; 88(1)(c. 7) — Extended 
meaning of depreciable property; 88(4) — Amalgamation deemed not to be acquisition 
of control; 248(5) — Substituted property; 256(6)(9) — Whether control acquired. 
History: Para. 88(1)(c.3) added by 1998, c. 19, subsec. 118(6), applicable to windings- 
up that begin after February 21, 1994 except that, in its application to windings-up that 
began before June 21, 1996 and to windings-up that begin after June 20, 1996 that are 
part of an arrangement that was substantially advanced, as evidenced in writing, before 
June 21, 1996, the para. shall be read as follows: 
(c.3) for the purpose of clause (c)(vi)(B), property acquired by any person in 
substitution for particular property or properties 
(i) includes property owned by the person at any time after the acquisition of 
control referred to in clause (¢c)(vi)(A) the fair market value of which is, at 
that time, determinable primarily by reference to the fair market value of the 
particular property or properties or by reference to any proceeds from a dis- 
position of the’ particular property or properties, but 
(ii) does not include property that is money received as consideration for a 
disposition of the particular property or properties; 
1.T. Technical News: 9 (the backdoor butterfly rule). 


(c.4) [“specified property”] — for the purposes of subpara- 
graphs (c.3)(i) and (v), a specified property 1s 
(i) a share of the capital stock of the parent that was received 
as consideration for the acquisition of a share of the capital 
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stock of the subsidiary by the parent or by a corporation that 
was a specified subsidiary corporation of the parent immedi- 
ately before the acquisition, 

oO Proposed mendment — at — 88(1)(¢.4)( 
stock of the parent | that w 


- (A) received 4 as consideration for the aeawnion of 
ital stock of the subsidiary py the 
idi 


or by a corporation wa: ary 
poration of the PaTeD immediately before the acquis 
tion, or 


By issued eee iat ee 
Application: Yhe Iuly 18, 2005 died fepistation on 2— oe subsec. 3803) 
will amend ee Be ae to ead : as oe applicable to windings-up_ that ‘ 


begin after 1997. 


Technical Notes: ae 88(1)V(C. 4) dee “specified property’ ” for the pur 
poses of subparagraphs B8(1){c. 3)@) and (v). Specified property is excluded from the 
extended meaning of a substituted property found in subparagraph 88(1 i ) i). Sub 
paragraph 88(1)(c Aya) is amended to include, within the definition “ 
petty”, shares of the parent issued for consideration that consists solely of money. — 
This amendment, which applies to windings-up that begin ; after 1997 , ensures that a 

specified shareholder that participates in a takeover by acquiring shares of the parent 
for cash consideration will not be considered to have acquired substitut } op 

within the meaning assigned by subparagraph. 881 )(c.3)D). o 


Letter from Dept. of finer ‘September a 2000: 


Dear Dox: 


This i isin response to sour letters 0 nent ris ‘tod 20, 2000, and further to your 
conversations with Davine Roach, regarding the application of the “specified pro- 
perty” rule in paragr: raph 88(ic A) of the Income Tax Act (the “Aev) to the propo 
transactions described in. your letter. You believe this application gives rise to unin: 
tended tax consequences and ask that consideration be given to: sot: - pas 
graph to. ensure the appropriate tax” results in the circumstances. : 7. 


Based on our: understanding of the facts of the proposed transactions as described 
your letter, JB1 and JB2 will make a joint bid ‘through Bidco to acquire all ‘the shar 
of Target for cash, JBI is a specified s shareholder of the Target and JB2 is 
specified shareholder of Target. JBI will, amongst other things, con! te cash 
Bidco, which will issue shares to JBI in consideration for that cash. ‘JBI will 
control Bidco at the time Bidco acquires control of Target. Target will be wound 
into Bidco and Bidco will seek to bump the cost of certain non-depreciable capit: 
property distributed to Bidco on the wind-up of Target pursuant to paragrap 
88(1)(c) of the Act. Bidco shares acquired by JB1 as consideration for the cash ce 
tribution will not qualify as “specified property” for the purposes of 880)(C)v 
consequently the so called “bump denial rule” in 88(D(C)(vi) will cause the props 
distributed to Bidco on the winding up of a to me an So propert ” for 

purposes of the 88(1)(c) bump. . 


As you. know, paragraph B8(I\(c. 4) of the Act orcad: property that ‘is “spe 
property’ from the extended definition of substituted property in subparagr: 
88(1)(c.3)(i), which applies for the purpose of the bump denial rule in subparag: 
88(1){c)(vi) of the Act. The statutory exclusions from the bump denial rule do. 
however, anticipate joint takeover bids by a specified shareholder of the subsid 
and a third party. where such bids result in the acquisition of a non-controlling i in 
est in the parent by the specified shareholder who acquired shares of the parent 
cash prior to the acquisition | of control of the subsidiary by the parent. | 


In. these circumstances, we agree that the bump denial rule in “subparag 
88(1)(c)(vi) of the Act should not apply. Consequently, we will recommen 
Minister of Finance that an amendment be introduced to the Act to ensure that, in 
circumstances described in your letter, the bump denial rule does not apply so 
because JBI acquired shares of Bidco for consideration consisting only of cash: pr 
to Bidco acquiring control of Target. We would also recommend that sep an. amend: 
ment be effective for windings-up that begin after 1999, 


If the recommendation is acted upon, I would anticipate: that such an amend 
would be included in a 2 future technical bill. ee 


Yours” sincerely, 


_ Len Farber 
~ General Director, Tax Legislation Binion, Tax Policy Branch — 


(ii) an indebtedness that was issued by the parent as consider- 
ation for the acquisition of a share of the capital stock of the’ 
subsidiary by the parent, 


(iii) a share of the capital stock of a taxable Canadian corpo-' 
ration that was received as consideration for the acquisition 
of a share of the capital stock of the subsidiary by the taxable 
Canadian corporation or by the parent where the parent was @ 
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specified subsidiary corporation of the taxable Canadian cor- 
poration immediately before the acquisition, 


(iv) an indebtedness of a taxable Canadian corporation that 
was issued by it as consideration for the acquisition of a 
share of the capital stock of the subsidiary by the taxable Ca- 
nadian corporation or by the parent where the parent was a 
specified subsidiary corporation of the taxable Canadian cor- 
poration immediately before the acquisition, 


(v) where the subsidiary was formed on the amalgamation of 
2 or more predecessor corporations at least one of which was 
a subsidiary wholly-owned corporation of the parent, a share 
of the capital stock of the subsidiary 


(A) that was issued on the amalgamation in exchange for 
a share of the capital stock of a predecessor corporation, 
and 


(B) that was, immediately after the amalgamation, re- 
deemed, acquired or cancelled by the subsidiary for 
money, and 


(vi) where the subsidiary was formed on the amalgamation of 
2 or more predecessor corporations at least one of which was 
a subsidiary wholly-owned corporation of the parent, a share 
of the capital stock of the parent 


(A) that was issued on the amalgamation in exchange for 
a share of the capital stock of a predecessor corporation, 
and 


(B) that was, immediately after the amalgamation, re- 
deemed, acquired or cancelled by the parent for money; 


_ Proposed Amendment — 88(1)(c.4)_ ee 
stter from Dept. o , D0¢ so 


Pre mendment — 88(1)(c.4) _ 
-etter from Dept. of Finance, May 2, 2002: _ 
Thank you for your letters dated March | and 5, 2002 concerning the application of 


ae substituted property rules in paragraphs 88(1)(c.3) and (c 
t (the “Act”). us Se - Puy es L g : _ Ze | - 
icular, your concern relates to a series of proposed trans 
Canadian corporation (“Bidco”) acquires more than 667 
hares of another corporation (Targetco”’) under a takeo 
ver, Bidco implements what is commonly referre 
ieeze out. On the amalgamation, a new corporation c 
Shares to Bidco and redeemable preferred shares to the 
tco. Amalco will redeem the redeemable preferred shares 
mation for consideration that includes common shares 
ider the applicable securities law. Following the redemption 
holly-owned subsidiary of Bidco. Amalco will then be wound 


winding-up of _ 


‘our view, the redemption redeemable preferred shares for common shares _ 
sidco does not violate any licy objectives underlying the bump rules. You state _ 
if the minority shareholders had tendered their shares of Targetco to Bidco 
der the takeover bid, the Bidco common shares received by them would have been — 
scified property and, as a result, would not have been substituted property for the 
tpose of subparagraph 88(1)(c.3)(i), Accordingly, you request that we consider 
ending the definition of Specified property in paragraph 88(1)(c.4) to accommo- 
€ the redemption of the redeemable preferred shares of Amalco for common 
tres of Bidco. -— 


agree that the redemption of the redeemable preferred shares in consideration for 
n shares of Bidco should not, in the circumstances described above, affect the 
ility of the bump on the winding-up of Amalco into Bidco. ccordingly, we 
‘Prepared to recommend to the Minister of Finance that the Act be amended to 
ure that the redeemable preferred shares of Amalco and the common shares of 

be considered specified property within the meaning of paragraph 88(1)(c.4). 
are also prepared to recommend that the amendment apply to windings-up that 
in after 2001. If the above recommendation were acted upon, we would anticipate. 


‘the amendment would be included in a future technical bill. - 
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Yours sincerely, 
Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch 


_ Proposed Amendment — 88(1)(c.4) 


unexercised on the date of the acquisition of Targetco will become options to acquire 
Acquireco common shares (“Acquireco Options”) at a ratio that is consistent with the 
purchase price of the shares under the takeover transaction (the “Option Exchange”). 
Following the takeover, Targetco may be wound-up o algamated into Acquireco 
or a corporation related to Acquireco in ere subsections 87(11) or 
88(1) of the Act would apply. The Optionho ceive Acquireco Options 
may in the aggregate be considered a “speci holder” of Targetco (as that 
term is applied in subparagraph 88(1)(c)¢ 
Your concern is that the Optionholders may acquire “substituted property” as de- 
scribed in subparagraph 88(1)(c.3) as a consequence of the Option Exchange. Ac- 
cordingly, the addition to the adjusted cost base of certain non-depreciable capital — 
property of Targetco provided in paragraphs 88(1)(c) and (d) (the “bump”) may be 
unavailable on the winding-up or amalgamation of Targetco into Acquireco or a cor- 
poration related to Acquireco. 


onsider including, in the definition of specified property in para- 
the Act, an option or right to acquire a share received in the — 
d above. You argue that the Option Exchange is simply a 
of the underlying shares. Accordingly, you submit that ther 
treating the Option Exchange any differently from an exchange 
or Acquireco shares. rr 
our understanding of the facts, we agree that the Option Exchange should _ 
not, in and of itself, result in the denial of the bump on the winding up of Targetco — 
into Acquireco or a corporation related to Acquireco. Accordingly, we are prepared — 
to recommend to the Minister of Finance that the Act be amended to ensure that the 
rights to acquire shares of Acquireco received by the Optionholders will not be sub-- 
stituted property within the meaning of subparagraph 88(1)(c.3)(i). We are also pre- 
pared to recommend that the amendment apply to windings-up that begin after 2001. 
If the above recommendation were acted upon, we would anticipate that the amend- 
ment would be included in a future technical bill. =~ 
Yours very truly, — 


Brian Ernewein — _ 
Director, Tax Legislation Division, Tax Po 


Letter from Dept. of Finance, May 31, 2004: 
Dear [xxx]: 2 a 
Thank you for your email of May 13, 2004 to Mr. Daryl Boychuk of this Division 
concerning the application of the substituted property rules in paragraphs 88(1)(c.3) 
and (c.4) of the Income Tax Act (the “Act”). / 
partict oncem relates to a series of proposed transactions in which con- - 
nadian corporation (“[xxx]”) will be acquired. The controlling 
ach of which is a “subsidiary wholly-owned corporation” of — 
ate with [xxx] to create “[xxx]”, Pursuant to the terms of the — 
a wholly owned subsidiary of [xxx] CTxxx]”) will receive common 
x] and the public shareholders of [xxx] will receive redeemable pre-_ 
ferred shares that will be redeemed immediately after the amalgamation. [xxx] will 
then be wound-up into [xxx] in circumstances described in subsection 88(1) of the 
Act. 2 — : : : 
You advised us that one of the shareholders of [xxx] (the “Shareholder”) owns less 
than 10% of the issued shares of any class of [xxx]. However, there is a group of key 
employees of [xxx] who are also shareholders and option holders of [xxx] that, to- 
gether with the Shareholder, may be viewed as a group described in subclause 
88 D©)(vi)(B)dD. = 
To finance the acquisition of [xxx], [xxx] will issue debt in the U.S. and Canadian 
markets. As part of its general investment strategy, the Shareholder would like to 
subscribe for a portion of the debt. The debt in question would be non-participating, 
interest-bearing debt and would not differ from the debt issued to other lenders. 


You are concerned that the subscription for any portion of the debt by the Share- 
holder could be viewed as an acquisition of property substituted for property ac- 
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S. 88(1)(c.4) 


quired by [xxx] on the winding up of [xxx] within the meaning of subparagraph 
88(1)(c.3)(). You note that the debt would not be “specified property” as defined 
paragraph 88(1)(c.4) since it would not be issued as consideration for the acquisition _ 
of a share of the capital stock of a corporation described in subparagraphs : 
88(1)(c.4)Gi) or Civ). Accordingly, the addition to the adjusted cost base of certain — 
non-depreciable capital property of [xxx] provided in paragraphs 88(1 ©) and (d) 
(the “bump”) may not be available on the winding-up of [Xxx] into” Dox). 


In your view, the denial of the bump i in these circumstances would not be consistent. 
with the tax policy underlying subparagraph $8(1)(c)(vi) in that the transactions do _ 
not facilitate a tax- -deferred transfer of some of the assets of [xxx]. Moreover, an 
amendment to paragraph 88(1)(c.4) to exclude a debt issued to a specified share- 
holder for consideration that consists solely of money would be oe with _ 
proposed amendment to subparagraph 88(1)(c.4)(i). _ a _ 


We understand. your concerns regarding the. denial of the bump in the circumstances : 
described in your letter and we do not dispute that the result appears to be inconsis- 
tent with the policy underlying subparagraph 88(1)(c)(vi). As discussed, we are re- 
viewing subparagraph 88. 3)(i) and the definition of “specified property” in para 
graph 88(1)(c.4) with a view to identifying those amendments that are necessary to 
ensure that the bump i is not denied in appropriate circumstances. T trust that this ce 
is informative of our ee pmo regarding your submission. . 


Yours sincerely, 


Len Farber : — 
General Director, Tax Lesislaive Exide. 7 Policy ae 


Proposed Amendment = 8a(t)e. A) 
Letter from Ger of Finance, ose 15, 2005: 7 


Dear Exxx]s 


This is in reply to your jouer dated March 16, 2005 and further to your discussions _ 
with Daryl Boychuk of this: Division concerning the application of paragraphs 
88(1)(c.3) and (¢.4) of the Income Tax Act (the | “Act’). In your letter, you asked us 
for clarification concerning the scope of certain proposed ‘amendments referred to in 
correspondence released by the Tax Legislation Division. In particular, you have 
asked us to advise you whether these amendments, which relate to the meaning of 
specified property in paragraph 88(1)(c.4) of the Act and, by implication, to the — 
meaning of substituted property in subparagraph 88(1)(c.3)G) of the Act, will apply 
to shares and options of the parent corporation in the circumstances described below. 
In the alternative, you have asked us if we would be prepared to recommend amend- 


ments to the Act that would include such property within the ieee of. specified . 


property. - 
In addicon. you asked us if we ooo be bee to jecomerd | an amendment ° 


the Act that would ensure that certain publicly-traded warrants cancelled before the _ 


winding up of the subsidiary corporation, as described below, would not be substi- 
tuted property within the meaning of subparagraph: S81 lo). . 


In the situation described in your letter, a taxable Canadian corporation Parent” ) 


and its subsidiary wholly-owned corporation (“Subco”) acquired control of another — 
taxable Canadian corporation (‘Target’) by acquiring, pursuant to a takeover offer, 
more than 80% of the issued and outstanding common shares of Target. The only 


consideration issued for the Target shares was Parent shares. Although Target has 
outstanding options and warrants to acquire Target shares, the takeover offer did not _ 


extend to these options or warrants. All of the warrants (“Target a *) are listed 
on the Toronto Stock Exchange. . 2 


Parent intends to acquire ‘the remaining Target shares through a oan of atrangement. 


Prior to entering into the plan of arrangement, Subco will be wound up into Parent 
and, as a result, the Target shares acquired by Subco pursuant to the takeover offer 


will be transferred to Parent. In furtherance of the plan of arrangement, Parent has 
incorporated a new mes wholly owned ne Cea. mage the laws — 


of Ontario. 


The Target shareholders veil be asked u to approve a » plan of cneanes purseant to . 
which Target will amalgamate with Newco to form Amalco. On the amalgamation, _ 


the Target “shareholders, other than Parent (and any di ssenting shareholders) will re- 
ceive Parent shares on the same basis as they would have received had they tendered 


their Target shares under the takeover offer. As a consequence of the amalgamation, — 
Parent will become the sole shareholder of Amalco. Each person that owns a Target 
Warrant or Target option will, on the amalgamation, exchange that option or warrant — 


for an option or warrant, respectively, to acquire that number of shares of Parent that 


such holder would have acquired if the Target Warrant or Target option had been _ 
exercised and the Target shares so acquired exchanged for Parent shares under the — 


takeover offer. The option exchange will be governed by subsection 7(1.4) of the Act 
and the warrant exchange will be governed by subsection 87(5) of the Act, as modi- 


fied by paragraph 87(9)(a.3) of the Act. Subsequent to the amalgamation, Parent in- 
tends to cause Amalco to be wound up with the intention of making designations . 


under paragraph 88(1)(d) of the Act in respect of capital property, owned by Target 


at the time Parent acquired control of Target, that i is not oo eg as — 


in paragraph 88(1)(c) of the Act. 


In your letter, you refer to correspondence from the Tax Legislation Division dated _ 
May 2, 2002 and June 24, 2003. The letter dated May 2, 2002 states that we are 
prepared to recommend to the Minister that an amendment to the Act be made to 


ensure that certain redeemable preferred shares acquired on an amalgamation (and — 
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the shares of the parent corporation acquired on the redemption of those shares) — 
would be specified property within the meaning of paragraph 88(1)(c.4) of the Act. 
The letter dated June 24, 2003 states that we are prepared to recommend to the Min- — 
ister that the Act be amended to ensure that the right to acquire shares of the parent _ 
corporation would not, in the circumstances described in the letter, be substituted — 
property within the meaning of subparagraph | 88(D(c.3)@) of the Act. 


You have asked us if the recommended amendments referred to in our letters dated a 
May 2, 2002 and June 24, 2003, would ensure that the Parent shares received by the _ 
shareholders of Target and the Parent options. or warrants received by the holders of 
Target options and Target Warrants on the amalgamation of Newco and Target _ 
would be specified property within the meaning of paragraph 88(1)(c.4) of the Act. 
Alternatively, you have asked us if we would be prepared to recommend amen 

ments to the Act that would include such as within the mening of species 
property. 2 

In addition, you stated in your letter he ifa pecified hacholie of Pacet acquires : 
Target Warrants prior to the effective date of the plan of arrangement, such acquisi- 
tion s would result in the denial of the paragraph $8(1)(c) bump on the winding up 0 
Amalco into Parent since the Target Warrants will be property substituted for pro- 
perty owned by Target for the purpose of paragraph 88(1)(c)(vi). In your view, the — 
Target Warrants should not be considered substituted property since they will be can- 
celled on the amalgamation and, therefore, will not, at any time after the — 0 
the winding up of Amalco, derive any value from the Amalco assets, 


We confirm that the recommended amendment referred to in our refter of ‘May 
2002, if enacted, will ensure that the Parent shares acquired by the Target sharehold- 
ers, on the amalgamation described above, will be specified property within the 
meaning of paragiaph 88(1)(c.4) of the Act. In addition, we confirm that we are pre 
pared to recommend to the Minister that paragaph 88 1)(c.4) of the Act be amende 
50 that the Parent options and warrants acquired on the amalgamation described 
above, will be specified property within the meaning of paragraph 88(1)\c. 4) of the — 
Act. Lastly, we are of the view that the Target Warrants acquired prior to the eff 
tive date of the plan of arrangement should not, in the circumstances describe 
above, be substituted property for the purpose of paragraph 88(1)(c)(vi) solely be. 
cause of subparagraph 88(1)(c.3)(i). Accordingly, we will recommend to the Ministe 
that the Act be amended to ensure that the Target Warrants will be oe — : 
within the meaning of paragraph 88(1)(c.4) of the Act. : 


If the above recommendations are accepted, the amendments would be anplieas 
windings-up that begin after 2001. While we cannot offer any assurance that eit! 
the Minister or Parliament will agree with our peconimenceno. we hope that thi 
statement of our intention is helpful to you. : 


Tors sincerely, 


_ Len Farber 
_ General Director, Tax Legishaion Division, Tax Policy Branch 


Proposed Amendment - — 88(1 Ke. Ay 


Letter from Dept of Finance, September 2 = 2005: 
Dear poo: oF 


We are writing in reply to your correspondence of August 19 and 26, 2005 and fur 
ther to our telephone discussions concerning the application of the substituted pr 
perty rules i in paragraph 88(1)(c.3) of the Income Tax Act (the “Act’). 


In particular, your concern relates. to a series of proposed transactions involving tl 
acquisition of property substituted for property distributed on the Gn of 
subsidiary under subsection 88(1) of the Act. 


You have advised us that a taxable Canadian corporation (Buyco”) proposes to ac 
quire all the shares of another taxable Canadian corporation (“Subcol”) for mone! 
The owner of the Subcol shares (“Canco”) will also sell the shares of another corpo 
ration (‘Subco2”) to a corporation (“Parentco”) that owns all the shares of Buyco. I 
consideration for the Subco2 shares, Canco will receive money and common shar 
of Parenteo. As part of the same series of transactions or events that includes th 
acquisition of Subcol and Subco2, Buyco will cause Subcol to be vee up in cl 
cumstances described in subsection 88(1) of the Act. : . 


You are concerned that the fair market value of the shares of Parentco sce b 
Canco will be wholly or partly attributable to property distributed to Buyco on the 
winding-up of Subcol and will not be “specified property” as defined in paragraph 
88(1)(c.4). As such, the Parentco shares acquired by Canco would be property a 
quired in substitution for property distributed to Buyco on the winding-up of Subco 
within the meaning of subparagraph $8(1)(c.3)(i). Accordingly, the addition to th 
adjusted cost base of certain non-depreciable capital property of Subcol (the 
“bump *) provided in paragraphs 88(1)(c) and (d) would not be available on es win 

ing-up of Subcol into Buyco. ; : 


In your view, the denial of the bump in these circumstances is not appropriate for 
reasons. First, the shares of Subcol will be acquired for money (which is not pr 
perty substituted for the property distributed on the winding-up of Subcol). Secon 
the shares of Parentco will be issued in consideration for fone (shares of Subco. 
that does not, and will not, as part of the series of transactions or events that includes _ 
the winding-up. of Subcol, derive any value from a property mistreated | to Buyco 
on the winding-up of Subcol. — 


Based on our understanding of the facts and circumstances described above we 
agree that the shares of Parentco acquired by Canco in consideration for the shares of 
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Subco2 should not be considered to be property described in subparagraph 
88(1)(c.3)(i) in respect of the winding-up of Subcol into Buyco. Accordingly, we are 
prepared to recommend to the Minister of Finance that the definition “specified pro- 
perty” in paragraph 88(1)(c.4) be amended to ensure this result. a 

We will also recommend that this amendment be effective for the winding-up of 
Subcol described above, which you anticipate will occur in September 2005. While 
we cannot offer any assurance that either the Minister or Parliament will agree with 
our recommendations. we hope that this statement of our position is helpful to you. 


Yours sincerely, 


Brian Ernewein . — : 
Director, Tax Legislation Division, Tax Policy Branch 


Proposed Amendment — 88(1)(c.4) 


Letter from Dept. of Finance, January 20, 2006: 


property by a person in the course of an amalgamation squeez 

would follow a takeover bid in which a taxable Canadian cor 
quired more than 667/3% but less than 90% of the shares ° 
corporation (“Target”). The Parent would complete the sque 


addition, you note that, i 
tecommend that preferre 
of the Parent (delivered b 
preferred shares) be consic 
88(1)(c.4).. — oo. : : 
You note, however, that neither subparagraph 88(1)(c.4)(v) of the Act nor the pro- 
posed recommended amendment referred to in the May 2, 2002 letter specifically 
provide for the situation where the preferred shares of the amalgamated corporation 
are redeemed for consideration that consists of a combination of money and shares of 
the Parent. You point out that the same tax policy considerations that apply on the 
redemption of preferred shares of the amalgamated corporation for | loney or the re- 
demption of preferred shares of the amalgamated corporation es of the Parent 
should also apply where the consideration received consis bination of 
money and shares of the Parent. Accordingly, you have onsider an 
amendment to paragraph 88(1)(c.4) that would ensure that th 
amalgamated corporation (that are redeemed for a comb 
of the Parent) and the shares of the Parent that are acquired b 
holders of the Target in partial consideration of the redemp Pp 
Shares of the amalgamated corporation would, in the circumstan described above, 
be considered specified property within the meaning of paragraph 88(1)(c.4). 


ued on May 2, 2002, we stated that we would _ 
d on an amalgamation squeeze-out and shares 
nated corporation on the redemption of the 
-d property within the meaning of paragraph _ 


We agree that, in the circumstances outlined in your letter, both the preferred shares 
of the amalgamated corporation and the shares of the Parent should be specified pro- 
perty within the meaning of paragraph 88(1)(c.4). Accordingly, we are prepared to 
fecommend to the Minister that, for windings-up that begin after 2005, the Act be 
amended to ensure this result. If the above recommendation were acted upon, we 
would anticipate that the amendment would be included in a future technical bill. 


Yours sincerely, 


Brian Ernewein  _ 
__ Director, Tax Legislation Division, Tax Policy Branch 
Related Provisions: 88(1)(c.5) — Meaning of specified subsidiary corporation; 
88(4) — Amalgamation deemed not to be acquisition of control. 
History: Para. 88(1)(c.4) added by 1998, c. 19, subsec. 118(6), applicable to windings- 
up that begin after February 21, 1994. 
(c.5) [“specified subsidiary corporation”] — for the pur- 
pose of paragraph (c.4), a corporation is a specified subsidiary 
corporation of another corporation, at any time, where the other 
corporation holds, at that time, shares of the corporation 


(i) that give the shareholder 90% or more of the votes that 
could be cast under all circumstances at an annual meeting of 
shareholders of the corporation, and 

(ii) having a fair market value of 90% or more of the fair 
market value of all the issued shares of the capital stock of 
the corporation; 
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Related Provisions: 88(4) — Amalgamation deemed not to be acquisition of 
control. 


History: Para. 88(1)(c.5) added by 1998, c. 19, subsec. 118(6), applicable to windings- 

up that begin after February 21, 1994. 
(c.6) [control acquired by way of articles of arrange- 
ment] — for the purpose of paragraph (c.3) and notwithstand- 
ing subsection 256(9), where control of a corporation is acquired 
by way of articles of arrangement, that control is deemed to have 
been acquired at the end of the day on which the arrangement 
becomes effective; 


Related Provisions: 88(4) — Amalgamation deemed not to be acquisition of 
control. 


History: Para. 88(1)(c.6) added by 1998, c, 19, subsec. 118(6), applicable to windings- 
up that begin after February 21, 1994. 
(c.7) [depreciable property] — for the purpose of subpara- 
graph (c)(iii), a leasehold interest in a depreciable property and 
an option to acquire a depreciable property are depreciable 
properties; 
Related Provisions: 88(4) — Amalgamation deemed not to be acquisition of 
control. 


History: Para. 88(1)(c.7) added by 1998, c. 19, subsec. 118(6), applicable to windings- 
up that begin after June 20, 1996. 
(c.8) [“specified class”]— for the purpose of clause 
(c.2)(i11)(A), a specified class of the capital stock of a corpora- 
tion is a class of shares of the capital stock of the corporation 
where 


(1) the paid-up capital in respect of the class was not, at any 
time, less than the fair market value of the consideration for 
which the shares of that class then outstanding were issued, 


(ii) the shares are non-voting in respect of the election of the 
board of directors of the corporation, except in the event of a 
failure or default under the terms or conditions of the shares, 


(ili) under neither the terms and conditions of the shares nor 
any agreement in respect of the shares are the shares convert- 
ible into or exchangeable for shares other than shares of a 
specified class of the capital stock of the corporation, and 


(iv) under neither the terms and conditions of the shares nor 
any agreement in respect of the shares is any holder of the 
shares entitled to receive on the redemption, cancellation or 
acquisition of the shares by the corporation or by any person 
with whom the corporation does not deal at arm’s length an 
amount (excluding any premium for early redemption) 
greater than the total of the fair market value of the consider- 
ation for which the shares were issued and the amount of any 
unpaid dividends on the shares; 

Related Provisions: 88(4) — Amalgamation deemed not to be acquisition of 

control. 


History: Para. 88(1)(c.8) added by 2001, c. 17, subsec. 66(3), applicable to windings- 
up that begin after November 1994. 
(d) [increase in cost amounts (bump)] — the amount de- 
termined under this paragraph in respect of each property of the 
subsidiary distributed to the parent on the winding-up is such 
portion of the amount, if any, by which the total determined 
under subparagraph (b)(ii) exceeds the total of 


(i) the amount, if any, by which 


(A) the total of all amounts each of which is an amount in 
respect of any property owned by the subsidiary immedi- 
ately before the winding-up, equal to the cost amount to 
the subsidiary of the property immediately before the 
winding-up, plus the amount of any money of the subsidi- 
ary on hand immediately before the winding-up, 
exceeds the total of 

(B) all amounts each of which is the amount of any debt 
owing by the subsidiary, or of any other obligation of the 
subsidiary to pay any amount, that was outstanding im- 
mediately before the winding-up, and 

(C) the amount of any reserve (other than a reserve re- 
ferred to in paragraph 20(1)(n), subparagraph 40(1)(a)(iii) 
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or 44(1)(e)Gii) of this Act or in subsection 64(1) or (1.1) 
of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, as those two provisions read imme- 
diately before November 3,!! 1981) deducted in comput- 
ing the subsidiary’s income for its taxation year during 
which its assets were distributed to the parent on the 
winding-up, and 


(i.1) the total of all amounts each of which is an amount in 
respect of any share of the capital stock of the subsidiary dis- 
posed of by the parent on the winding-up or in contemplation 
of the winding-up, equal to the total of all amounts received 
by the parent or by a corporation with which the parent was 
not dealing at arm’s length (otherwise than because of a right 
referred to in paragraph 251(5)(b) in respect of the subsidi- 
ary) in respect of 


(A) taxable dividends on the share or on any share (in this 
subparagraph referred to as a “replaced share”) for which 
the share or a replaced share was substituted or ex- 
changed to the extent that the amounts thereof were de- 
ductible from the recipient’s income for any taxation year 
by virtue of section 112 or subsection 138(6) and were 
not amounts on which the recipient was required to pay 
tax under Part VII of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, as it read on March 
8191977 ,70r 


(B) capital dividends and life insurance capital dividends 
on the share or on any share (in this subparagraph referred 
to as a “replaced share”) for which a share or a replaced 
share was substituted or exchanged, 


as is designated by the parent in respect of that capital property 
in its return of income under this Part for its taxation year in 
which the subsidiary was so wound up, except that 


(ii) in no case shall the amount so designated in respect of 
any such capital property exceed the amount, if any, by 
which the fair market value of the property at the time the 
parent last acquired control of the subsidiary exceeds the cost 
amount to the subsidiary of the property immediately before 
the winding-up, and 


(iii) in no case shall the total of amounts so designated in 
respect of all such capital properties exceed the amount, if 
any, by which the total determined under subparagraph 
(b)(ii) exceeds the total of the amounts determined under 
subparagraphs (i) and (i.1). 


Related Provisions: 88(1)(d.2)— When taxpayer last acquired control; 
88(1)(d.3) — Where control acquired because of death; 88(1)(d.4) — Share in foreign 
affiliate of subsidiary; 88(1.7) — Where parent did not deal at arm’s length; 88(4) — 
Amalgamation deemed not to be acquisition of control; 256(6)-(9) — Whether control 
acquired; Reg. 5905(5.1) — FAPI — windup of corporation holding foreign affiliate. 
See also at end of 88(1). 


History: The portion of para. 88(1)(d) after subpara. (iii) repealed by 1998, c. 19, 
subsec. 118(7), applicable to windings-up that begin after February 21, 1994. That por- 
tion formerly read: 


and for the purposes of this paragraph, where a parent corporation has been 
incorporated or otherwise formed after the time any other corporation (other than 
a corporation acquired by it from a person with whom it was dealing at arm’s 
length) with which it did not deal at arm’s length at any time prior to the wind- 
ing-up' was incorporated or otherwise formed, the parent corporation shall be 
deemed to have been in existence from the time of formation of the other corpo- 
ration and to have been not dealing at arm’s length with the other corporation 
from that time; 


The opening words of para. 88(1)(d) amended by 1995, c. 3, subsec. 24(3), applicable 
to windings-up that begin after February 21, 1994. The opening words formerly read: 


(d) the amount determined under this paragraph in respect of each property that 
was a capital property (other than property transferred in the course of a reorgan- 
ization described in paragraph 55(3)(b) in the course of which a dividend was 
received by a corporation to. which subsection 55(2) would, but for paragraph 
55(3)(b), apply where the winding-up of the subsidiary was part of a transfer, 
directly or indirectly, of property of a particular corporation to a transferee, 


11 sic. The date should be November 13. 
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within the meaning assigned by paragraph 55(3)(b), property transferred to the 
subsidiary by the parent or by any person or partnership that was not, otherwise 
than because of a right referred to in paragraph 251(5)(b), dealing at arm’s length 
with the parent, or a depreciable property) owned by the subsidiary at the time 
that the parent last acquired control of the subsidiary and thereafter without inter- 
ruption until such time as it was distributed to the parent on the winding-up, is 
such portion of the amount, if any, by which the total determined under subpara- 
graph (b)(ii) exceeds the total of 


That portion of para. 88(1)(d) preceding subpara. (i) substituted by 1994, c.. 7, Sch. I 
(1991, c. 49), subsec. 66(4), applicable to windings-up after September 1988, except 
that, in its application to such windings-up beginning before July 14, 1990, that portion 
shall be read as follows: 


“(d) the amount determined under this paragraph in respect of each property that 
was a capital property (other than property transferred in the course of a reorgan- 
ization described in paragraph 55(3)(b) in the course of which a dividend was 
received by a corporation to which subsection 55(2) would, but for paragraph 
55(3)(b), apply where the winding-up of the subsidiary was part of a transfer, 
directly or indirectly, of property of a particular corporation to a transferee, 
within the meaning assigned by paragraph 55(3)(b), or a depreciable property) 
owned by the subsidiary at the time that the parent last acquired control of the 
subsidiary and thereafter without interruption until such time as it was distrib- 
uted to the parent on the winding-up, is such portion of the amount, if any, by 
which the total determined under subparagraph (b)(ii) exceeds the total of’. 


That portion formerly read: 


(d) the amount determined under this paragraph in respect of each property that 
was a capital property (other than property transferred in the course of a series of 
transactions or events to which subsection 55(2) would, but for paragraph 
55(3)(b), apply or a depreciable property) owned by the subsidiary at the time 
that the parent last acquired control of the subsidiary and thereafter without inter- 
ruption until such time as it was distributed to the parent on the winding-up, is 
such portion of the amount, if any, by which the total determined under subpara- 
graph (b)(ii) exceeds the total of 


Cl. 88(1)(d)(i)(C) amended by 1994, c. 7, Sch. Hl (1991, c. 49), subsec. 66(5), applica- 
ble to windings-up beginning after 1989. Cl. (d)(i)(C) formerly read: 


(C) the amount of any reserve (other than a reserve referred to in paragraph 
20(1)(n) or subparagraph 40(1)(a)(iii) of this Act or subsection 64(1) or (1.1) of 
the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952) de- 
ducted in computing the subsidiary’s income for its taxation year during which 
its assets were distributed to the parent on the winding-up, and 


That portion of subpara. 88(1)(d)(i.1) preceding cl. (A) amended by 1994, c. 7, Sch. I 
(1991, c. 49), subsec. 66(6), to add “(otherwise than by reason of a right referred to in 
paragraph 251(5)(b) in respect of the subsidiary)”, applicable to windings-up beginning 
after 1986, except that, in its application with respect to windings-up beginning before 
July 1988, that portion shall be read without reference to the phrase “or in contempla- 
tion of the winding-up” therein. 


1.T. Application Rules: 26(5)(c)(i)(C) (where property owned since before 1972), 69 
(meaning of “chapter 148 of :..”). 


1.T. Technical News: 16 (Parthenon Investments case). 


Advance Tax Rulings: ATR-67: Increase in the cost of property on the winding-up 
of a wholly-owned subsidiary. 


(d.1) [rules not applicable] — subsection 84(2) and section 
21 of the Income Tax Application Rules do not apply to the 
winding-up of the subsidiary, and subsections 13(21.2) and 
14(12) do not apply to the winding-up of the subsidiary with 
respect to property acquired by the parent on the winding-up; 
History: Para. 88(1)(d.1) amended by 1998, c. 19, subsec. 118(8), applicable to wind- 
ings-up that begin after April 26, 1995 except that, in its application to windings-up 
that began before 1996, the reference in para. 88(1)(d.1) to “subsections 13(21.2) and 


14(12)” shall be read as a reference to “subsections 13(21.2), 14(12) and 85(5.1)”. The 
para. formerly read: 


(d.1) subsections 84(2) and 85(5.1) and section 21 of the Income Tax Application 
Rules are not applicable to the winding-up of the subsidiary; 


(d.2) [when control acquired] — in determining, for the pur- 
poses of this paragraph and paragraphs (c) and (d), the time at 
which a person or group of persons (in this paragraph and para- 
graph (d.3) referred to as the “acquirer”) last acquired control of 
the subsidiary, where control of the subsidiary was acquired 
from another person or group of persons (in this paragraph re- 
ferred to as the ““vendor’”) with whom the acquirer was not (oth- 
erwise than solely because of a right referred to in paragraph 
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251(5)(b)) dealing at arm’s length, the acquirer is deemed to 
have last acquired control of the subsidiary at the earlier of 


(1) the time at which the vendor last acquired control (within 
the meaning that would be assigned by subsection 186(2) if 
the reference in that subsection to “another corporation” were 
read as “a person” and the references in that subsection to 
“the other corporation” were read as “the person”) of the sub- 
sidiary, and 


(ii) the time at which the vendor was deemed for the purpose 
of this paragraph to have last acquired control of the 
subsidiary; 


Related Provisions: 88(1)(d.3)— Where control acquired because of death: 
88(4) — Amalgamation deemed not to be acquisition of control; 256(6)-(9) — 
Whether control acquired. See also at end of 88(1). 


History: Para. 88(1)(d.2) amended by 1998, c. 19, subsec, 118(9), applicable to wind- 
ings-up that begin after December 20, 1991. The para. formerly read: 


(d.2) in determining, for the purposes of this paragraph and paragraphs (c) and 
(d), the time that a taxpayer last acquired control of the subsidiary, where control 
of the subsidiary was acquired from a person or group of persons (in this para- 
graph referred to as the “vendor”) with whom the taxpayer was not (otherwise 
than because of a right referred to in paragraph 251(5)(b)) dealing at arm’s 
length, the taxpayer shall be deemed to have last acquired control at the earlier of 
the time that the vendor last acquired control (within the meaning that would be 
assigned by subsection 186(2) if the reference therein to “another corporation” 
were read as “a person” and the references therein to “the other corporation” 
were read as “the person”) of the subsidiary and the time that the vendor was 
deemed by this subsection to have last acquired control, except that in determin- 
ing the time that a particular person or group of persons last acquired control of a 
corporation where at any time control of the corporation is acquired by the par- 
ticular person or group of persons because of a bequest or an inheritance of 
shares of the capital stock of the corporation, for the purposes of this paragraph 
and subsection 186(2) in its application to this paragraph, the particular person or 
group of persons shall be deemed at that time, and at any time before that time, 
to have dealt at arm’s length with the person who bequeathed the shares, or from 
whom the shares were inherited, and each other person who is related to that 
person; 


Para. 88(1)(d.2) substituted by 1994, c. 21, subsec. 40(1), applicable to windings-up 
that begin after December 20, 1991. That para. formerly read: 


(d.2) in determining for the purposes of this paragraph and paragraphs (c) and (d) 
the time that a taxpayer last acquired control of the subsidiary, where control of 
the subsidiary was acquired from a person or group of persons (in this paragraph 
referred to as the “vendor”) with whom the taxpayer was not (otherwise than 
because of a right referred to in paragraph 251(5)(b)) dealing at arm’s length, the 
taxpayer shall be deemed to have last acquired control at the earlier of the time 
that the vendor last acquired control (within the meaning that would be assigned 
by subsection 186(2) if the reference therein to “another corporation” were read 
as a reference to “‘a person” and the references therein to “the other corporation” 
were read as references to “the person”) of the subsidiary and the time that the 
vendor was deemed by this subsection to have last acquired control, except that, 
in determining the time that a particular taxpayer last acquired control of a cor- 
poration where at any time control of the corporation is acquired by the particu- 
lar taxpayer because of a bequest or an inheritance of shares of the capital stock 
of the corporation, for the purposes of this paragraph and subsection 186(2) in its 
application to this paragraph, the particular taxpayer shall be deemed at that 
time, and at any time before that time, to have dealt at atm’s length with the 
person who bequeathed the shares, or from whom the shares were inherited. and 
each other person who is related to that person; 


Para. 88(1)(d.2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 38(4), applica- 
_ ble to windings-up beginning after December 20, 1991. Para (d.2) formerly read: 


| (d.2) in determining for the purposes of this paragraph and paragraphs (c) and (d) 
the time that a taxpayer last acquired control of the subsidiary, where control of 
the subsidiary was: acquired (otherwise than by way of bequest or inheritance) 
from a person or group of persons (in this paragraph referred to as the “vendor’”) 
with whom the taxpayer was not (otherwise than by virtue of a right referred to 
in paragraph 251(5)(b)) dealing at arm’s length, the taxpayer shall be deemed to 
have last acquired control at the earlier of the time that the vendor last acquired 
control (within the meaning assigned by subsection 186(2) if the reference 
therein to “another corporation” were read as a reference to “a person” and the 
references therein to “the other corporation” were read as references to “the per- 
son”) of the subsidiary and the time that the vendor was deemed by this subsec- 
tion to have last acquired. control; 


(d.3) [control acquired due to death] — for the purposes of 
paragraphs (c), (d) and (d.2), where at any time control of a cor- 
poration is last acquired by an acquirer because of an acquisition 
of shares of the capital stock of the corporation as a consequence 
of the death of an individual, the acquirer is deemed to have last 


S. 88(1)(d.4)(ii) 


acquired control of the corporation immediately after the death 

from a person who dealt at arm’s length with the acquirer; 
Related Provisions: 88(4) — Amalgamation deemed not to be acquisition of con- 
trol; 256(6)-(9) — Whether control acquired. See also at end of 88(1). 


History: Para. 88(1)(d.3) added by 1998, c. 19, subsec. 118(9), applicable to windings- 
up that begin after December 20, 1991. 


_ Proposed Addition — 88(1)(d.4) a 
(d.4) [share in foreign affiliate of subsidiary] — for the 

_ purpose of subparagraph (d)(ii), a rrrrC—C 
ie time immediately before the winding-up, the / 
ary holds one or more shares of a foreign affiliate of / 
_ the subsidiary, there shall be added to the cost amount, at — 
that time, of each of those shares (referred to in this subpar- _ 
agraph as the “particular share”) the amount determined by — 
the formula 


Te 
A is the total of all am 


if any, by which _ 
_ (A) the amount of 
_ of the foreign affiliate 


ach of which is the amount, 


id received on any share © 
any other share of the for- 
eign affiliate for which that share is substituted pro- 
perty) held by the subsidiary immediately before the 
_ Winding-up, that was deductible under section 113 in | 
_ computing the income of the subsidiary or of a cor- 
poration with which the subsidiary was not dealing — 
at arm’s length (otherwise than because of a right re- 
__ ferred to in paragraph 251(5)(b) in respect of the for- — 
eign affiliate), : -. 
_(B) the portion of that dividend that may reasonably _ 
_ be considered to have reduced the foreign affiliate’s 
exempt or taxable surplus in respect of the subsidiary _ 
__ that arose after the acquisition of control of the sub-— 
_ Sidiary by the parent (determined on the assumption 
that a dividend is paid out of the foreign affiliate’s 
_ exempt or taxable surplus, as the case may be, in re- 
_Spect of the subsidiary, in the reverse order to that in - 
which it was added to the foreign affiliate’s exempt 
or taxable surplus in respect of the subsidiary), _ 
B is the fair market value yf the particular share immedi- 
ately before the winding-up, and 
C is the total of all amounts each of which is the fair mar- 
ket value of a share of the foreign affiliate held by the 
subsidiary immediately before the winding-up, and 
(ii) if, at the time immediately before the winding-up, the 
subsidiary holds a partnership interest in a partnership (re- 
ferred to in this subparagraph as a “holding partnership”) 
which holds one or more shares of a foreign affiliate of the 
subsidiary, there shall be added to the cost amount, at that 
_ time, of the subsidiary’s partnership interest in the holding 
__ partnership (referred to in this subparagraph as the “particu- 
__ lar partnership interest”), the amount determined by the 
_ fomula < 


DxE/F 
where | a 
D is the total of all amounts each of which is the amount, 
if any, by which So a 

_ (A) the amount of a dividend received on any share 
of the foreign affiliate (or any other share of the for- 
eign affiliate for which that share is substituted pro- 
_ perty) held by the holding partnership immediately 
before the winding-up, that was deductible under 
section 113 in computing the income of the subsidi- 
ary or of a corporation with which the subsidiary 
was not dealing at arm’s length (otherwise than be- 
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cause of a right referred to in paragraph 251(5)(b) in 
respect of the foreign affiliate), 


exceeds 


(B) the portion of that dividend that may reasonably 
be considered to have reduced the foreign affiliate’s 
exempt or taxable surplus in respect of the subsidiary 
that arose after the acquisition of control of the sub- 
sidiary by the parent (determined on the assumption 
that a dividend is paid out of the foreign affiliate’s 
exempt or taxable surplus, as the case may be, in re- 
spect of the subsidiary, in the reverse order to that in 
which it was added to the foreign affiliate’s exempt 
or taxable surplus in respect of the subsidiary), 


E is the fair market value of the particular partnership in- 
terest immediately before the winding-up, and 


Fis the total of all amounts each of which is the fair mar- 
ket value of a partnership interest in the holding partner- 
ship held by the subsidiary immediately before the 
winding-up; 

Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), 
subsec. 130{1}, will add para. 88(1)(d.4), applicable to amalgamations that occur, and 
to windings-up that begin, after February 27, 2004 and if the taxpayer so elects in 
writing and files the election with the Minister of National Revenue on or before the 
taxpayer's filing-due date for the taxpayer's taxation year that includes the day on 
which the amending legislation is assented to, the para. applies in respect of the tax- 
payer to all amalgamations that occur, and to all windings-up that begin, after De- 
cember 20, 2602 and, notwithstanding subsecs. 152(4) to (5) of the Act, any assess- 
ment of the taxpayer’s tax, interest and penalties payable under the Act for any 
taxation year that begins before February 28, 2004 shall be made that is necessary to 
take the election into account. 


Technical Notes: Subsection 88(1) provides rules that apply where a subsidiary 
has been wound up into its parent corporation where both corporations are taxable 
Canadian corporations and the parent owns at least 90% of the issued shares of each 
class of the capital stock of the subsidiary. i 


Subsection 88(1) is amended by adding proposed new paragraph (d.4) effective for 
amalgamations that occur after February 27, 2004 and to windings-up that begin after 
February 27, 2004. Taxpayers may elect to have the provision apply to all amalgama- 
tions that occur, and all windings-up that begin, after December 20, 2002. 


In general terms. proposed new paragraph 88(1)(d.4) applies for the purpose of suo- 
paragraph $8(1)(d)(ii) and increases. in certain circumstances, the cost amount to the 
subsidiary of a share of a foreign affiliate of the subsidiary or the cost amount of a 
partnership interest in a partnership that holds such a share, thereby limiting the 
amount of a increase in cost base of a property to the parent that is the share or the 
interest in the partnership that might otherwise occur on an amalgamation or a wind- 
ing up of the subsidiary. 


New paragraph 88(1)(d.4) provides that 


+ if, at the time immediately before the winding-up, the subsidiary holds one or 
more shares of a foreign affiliate of the subsidiary, there shall be added to the 
cost amount, at that time, of each of those shares (referred to here as the “particu- 
lar share”) the amount determined by the formula 


AXB 
Cc 


where 
A. is the total of all amounts each of which is the amount, if any, by which 


(A) the amount of a dividend received on any share of the foreign affili- 
ate (or any other share of the foreign affiliate for which that share is 
substituted property) held by the subsidiary immediately before the 
winding-up, that was deductible under section 113 in computing the in- 
come of the subsidiary or of a corporation with which the subsidiary 
was not dealing at arm’s length (otherwise than because of a right re- 
ferred to in paragraph 251(5)(b) in respect of the foreign affiliate), 


exceeds 


(B) the portion of that dividend that may reasonably be considered to 

have reduced the foreign affiliate’s exempt or taxable surplus in respect 

of the subsidiary that arose after the acquisition of control of the subsidi- 
__ary by the parent (determined on the assumption that a dividend is paid 

out of the foreign affiliate’s exempt or taxable surplus, as the case may 

be, in respect of the subsidiary, in the reverse order to that in which it 

was added to the foreign affiliate’s exempt or taxable surplus in respect 
__ of the subsidiary), 


Bis the fair market value of the particular share immediately before the wind- 
ing-up, and 
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Cis the total of all amounts each of which is the fair market value of a share of 
the foreign affiliate held by the subsidiary immediately before the winding- 
up, and — 


+ if, at the time immediately before the winding-up, the subsidiary holds a partner-_ 
ship interest in a partnership (a “holding partnership”) which holds one or more 
shares of a foreign affiliate of the subsidiary, there shall be added to the cost 
amount, at that time, of the subsidiary’s partnership interest in the holding part- 
nership (referred to as the “particular partnership interest”), the amount deter- 
mined by the formula 


ie) 
x 
m 


“Ty 


where 
D_ is the total of all amounts each of which is the amount, if any, by which 


(A) the amount of a dividend received on any share of the foreign affili- 
ate (or any other share of the foreign affiliate for which that share is 
substituted property) held by a holding partnership immediately before ~ 
the winding-up, that was deductible under section 113 in computing the 
income of the subsidiary or of a corporation with which the subsidiary 
was not dealing at arm’s length (otherwise than because of a right re- 
ferred to in paragraph 251(5)(b) in respect of the foreign affiliate), 
exceeds 

(B) the portion of that dividend that may reasonably be considered to 
have reduced the foreign affiliate’s exempt or taxable surplus in respect 
of the subsidiary that arose after the acquisition of control of the subsidi- 
ary by the parent (determined on the assumption that a dividend is paid 
out of the foreign affiliate’s exempt or taxable surplus, as the case may 
be, in respect of the subsidiary, in the reverse order to that in which it 
was added to the foreign affiliate’s exempt or taxable surplus in respect 
of the subsidiary), 


Eis the fair market value of the particular partnership interest immediately 
before the winding-up. and 


F is the total of all amounts each of which is the fair market value of a partner- 
ship interest in a holding partnership held by the subsidiary immediately 
before the winding-up. 


Related Provisions: 248(5) — Substituted property. 


(e) [Repealed under former Act] 


(e.1) [reserves] — the subsidiary may, for the purposes of 
computing its income for its taxation year during which its as- 
sets were transferred to, and its obligations were assumed by, the 
parent on the winding-up, claim any reserve that would have 
been allowed under this Part if its assets had not been transferred 
to, or its obligations had not been assumed by, the parent on the 
winding-up and notwithstanding any other provision of this Part, 
no amount shall be included in respect of any reserve so claimed 
in computing the income of the subsidiary for its taxation year, 
if any, following the year in which its assets were transferred to 
or its obligations were assumed by the parent, 


(e.2) [rules applicable] — paragraphs 87(2)(c), (d.1), (e.1), 
(e.3), (g) to (1), (1.3) to (uw), (x), (z.1), (2.2), (aa), (cc), (ID, (an), 
(pp), (rr), (tt) and (uu), subsection 87(6) and, subject to section 
78, subsection 87(7) apply to the winding-up as if the references 
in those provisions to 


Proposed Amendment — 88(1)(e.2) opening 
words — reference to 87(2)(vv), (ww) 


Application: The June 29, 2006 draft legislation, subsec. 4(1). will amend the open- » 
ing words of para. $8(1)(e.2) to substitute “and (tt) to (ww)” for “(tt) and (uu)”, appli- 
cable to windings-up that begin after 2005. 


Technical Notes: Subsection 88(1) provides rules that apply where a subsidiary has 
been wound up into its parent corporation, if both corporations are taxable Canadian 
corporations and the parent owns at least 90% of the issued shares of each class of the 
subsidiary ’s capital stock. 


Paragraph 88(1)(e.2) provides that a number of the rules that apply to amalgamations 
under subsection 87(2) also apply, with certain modifications, to windings-up under 
subsection 88(1). Consequential to the additions of new paragraphs 87(2)(vy) and (ww) 
(see commentary to subsection 87(2)), paragraph (e.2) is amended to ensure that the 
rules contained in those paragraphs apply to windings-up to which subsection 88) 
applies as if the references in those paragraphs to “subsection 89(5)” and “subsection 
89(9)” were read as references to “subsection 89(6)” and “subsection 89(10). 
respectively. io 
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Proposed Amendment — 88(1)(e.2) opening — 
words — reference to 87(2)(I.21) 


Letter from Dept. of Finance, March 6, 2003: 
Mr. Mark D. Brender, Davies Ward Phillips & Vineberg LLP, Montreal 
Dear Mr. Brender: 


Thank you for your letter of November 5, 2002, concerning the application of the debt 
forgiveness rule in section 80.01(10) of the Income Tax Act (Canada) (the “Act”) in 
circumstances involving the wind-up of a subsidiary into its parent in accordance with 
subsection 88(1). é i Co 


In your letter, you suggest making a retroactive change to paragraph 88(1)(e.2) of the 
Act in order to incorporate a reference to paragraph 87. (2)(.21). You point out that the 
current operation of section 87 specifically allows for a deduction under subsection 
80.01(10) to a successor corporation when a subsequent payment is made against a 
parked debt of one of the pre-amalgamation corporations. You further state that no 
corresponding rule appears to exist for a parent making a subsequent payment against a 
parked debt issued by its subsidiary after the subsidiary is wound up under subsection 
88(1). — ; : 

Based on your submissions and our own internal analysis, we have concluded that, 
although the tax policy underlying ‘amalgamations under section 87 and wind-ups under 
subsection 88(1) may not always coincide, in this case we agree that there does not 


& 


appear to be any policy reason why paragraph 87(2)(1.21) should not be incorporated in 
paragraph 88(1)(e.2). Accordingly, we intend to recommend to the Minister of Finance 
that paragraph 88(1)(e.2) of the Act be amended to include a reference to paragraph 
87(2)(1.21) in order to provide for the continuation of a subsidiary to its parent for the 
purposes of subsection 80.01(10). oe ” 

It would be recommended that the amendment apply with respect to taxation years that 
end after 2001. If this recommendation is adopted, I would anticipate that the amend- 
Tent would be included in a future technical bill and presented to Parliament for 
approval. ; 

Thank you for writing. 


Yours sincerely, 
Brian Ernewein : . : — 

_, Director, Tax Legislation Division, Tax Policy Branch 
(i) “amalgamation” were read as “winding-up”,, 
(ii) “predecessor corporation” were read as “subsidiary”, 
(ii) “new corporation” were read as “parent”, 
(iv) “its first taxation year” were read as “its taxation year 
during which it received the assets of the subsidiary on the 
winding-up”, 
(v) “its last taxation year” were read as “its taxation year dur- 
ing which its assets were distributed to the parent on the 
winding-up”, 
(vi) “predecessor corporation’s gain” were read as “subsidi- 
ary’s gain”, 
(vii) “predecessor corporation’s income” were read as “sub- 
sidiary’s income”, 
(viii) “new corporation’s income” were read as “parent’s 
income”, 
(ix) [Repealed under former Act] 


Proposed Addition — 88(1)(e.2)(ix) 
(ix) “subsection 89(5)” and “subsection 89(9)” were read as 
“subsection 89(6)” and “subsection 89(10)”, respectively, 


Application: The June 29, 2006 draft legislation, subsec. 4(2), will add subpara. 
88(1)(e.2)(ix), applicable to windings-up that begin after 2005. 


Technical Notes: Sce under 88(1)(e.2) opening words. 


(x) “any predecessor private corporation” were read as “the 
subsidiary (if it was a private corporation at the time of the 
winding-up)”, 

(x1), (x11) [Repealed] 

(xiii) “two or more corporations” were read as “a 
subsidiary”, 

(xiv), (xv) [Repealed] 

(xvi) “the life insurance capital dividend account of any 
predecessor corporation immediately before the amalgama- 
tion” were read as “the life insurance capital dividend ac- 
count of the subsidiary at the time the subsidiary was wound- 
up”, 


S. 88(1)(e.3)(i) 


(xvii) “predecessor corporation’s refundable Part VII tax on 
hand” were read as “subsidiary’s refundable Part VII tax on 
hand”, 


(xviil) “predecessor corporation’s Part VII refund” were read 
as “subsidiary’s Part VII refund”, 


(xix) “predecessor corporation’s refundable Part VIII tax on 
hand” were read as “subsidiary’s refundable Part VIII tax on 
hand”, 


(xx) “predecessor corporation’s Part VIII refund” were read 
as “subsidiary’s Part VIII refund”, and 


(xxi) “predecessor corporation’s cumulative offset account” 
were read as “subsidiary’s cumulative offset account”: 
Related Provisions: 88(1)(g) — Where subsidiary was insurance corporation. See 

also at end of 88(1). 
History: The openings words of para. 88(1)(e.2) amended and subparas. 
88(1)(e.2)(xiv) and (xv) repealed by 1998, ¢. 19, subsecs. 118(10) and (11), applicable 
to windings-up that begin after June 1995. The opening words and subparas. formerly 
read: 
(e.2) paragraphs 87(2)(c), (d.1), (e.1), (e.3), (g) to (1), (1.3) to (u), (x), (y.1), (z.1), 
(z.2), (aa), (cc), (II), (nn), (pp), (rr), (tt) and (au), subsection 87(6) and, subject to 
section 78, subsection 87(7) apply to the winding-up as if the references therein 
to 


(xiv) “predecessor corporation’s preferred-earnings amount” were read as 
“subsidiary’s preferred-earnings amount”, 
(xy) “new corporation’s preferred-earnings amount” were read as “parent's 
preferred-earnings amount”, 
The opening words of para. 88(1)(e.2) amended by 1996, c. 21, subsec. 16(1), applica- 
ble to windings-up that begin after June 1995. The Opening words formerly read: 
(e.2) paragraphs 87(2)(c), (d.1), (e.1), (e.3), (g) to (1), (1.3) to (u), (x), (y.1), (z.1), 
(z.2), (cc), (Il), (nn), (pp), (rr), (tt) and (wu), subsection 87(6) and, subject to 
section 78, subsection 87(7) apply to the winding-up as if the references therein 
to 
The opening words of para. 88(1)(e.2) amended by 1995, c. 21, subsec. 55(4), applica- 
ble to windings-up that begin after February 22, 1994. The opening words formerly 
Tread: 
(e.2) paragraphs 87(2)(c), (d.1), (e.1), (g) to (1), (1.3) to (u), (x), (y.1), (z.1), (z.2), 
(cc), (1), (nn), (pp), (rr), (tt) and (uu), subsection 87(6) and, subject to section 78, 
subsection 87(7) apply to the winding-up as if the references therein to 
That portion of para. 88(1)(e.2) preceding subpara. (i) amended by 1994, c. 7, Sch. VI 
(1992, c. 29), s. 4, to add reference to para. 87(2)(uu), applicable to windings-up begin- 
ning after 1991]. 
That portion of para. 88(1)(e.2) preceding subpara. (i) amended by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 66(7), to delete reference to para. 87(2)(e.2), applicable to wind- 
ings-up ending after June 18, 1987, except that 
(a) in its application to windings-up beginning before 1988, the para. shall be read 
without the reference to “(tt)”, and 
(b) in its application with respect to windings-up beginning before May 1988, the 
para. shall be read without the reference to “(z.2)”. 
Subparas. 88(1)(e.2)(xi), (xii) repealed by 1994, c. 7, Sch, II (1991, c. 49), subsec. 
66(8), applicable to the computation after July 13, 1990 of capital dividend accounts. 
Those subparas. formerly read: 
(xi) “predecessor corporation’s capital dividend account” were read as “subsidi- 
ary’s capital dividend account”, 
(xii) “the capital dividend account of any predecessor corporation immediately 
before the amalgamation” were read as “the capital dividend account of the sub- 
sidiary at the time the subsidiary was wound up”, 
Interpretation Bulletins: IT-66R6: Capital dividends: IT-330R: Dispositions of cap- 
ital property subject to warranty, covenant, etc. (archived): IT-502: Employee benefit 
plans and employee trusts. See also lists at end of subsec. 88(1) and s. 88. 
(e.3) [investment tax credit] — for the purpose of computing 
the parent’s investment tax credit at the end of any particular 
taxation year ending after the subsidiary was wound up, 


(i) property acquired or expenditures made by the subsidiary 
or an amount included in the investment tax credit of the sub- 
sidiary by virtue of paragraph (b) of the definition “invest- 
ment tax credit” in subsection 127(9) in a taxation year (in 
this paragraph referred to as the “expenditure year”) shall be 
deemed to have been acquired, made or included, as the case 
may be, by the parent in its taxation year in which the expen- 
diture year of the subsidiary ended, and 
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(ii) there shall be added to the amounts otherwise determined 
for the purposes of paragraphs (f) to (k) of the definition “in- 
vestment tax credit” in subsection 127(9) in respect of the 
parent for the particular year 


(A) the amounts that would have been determined in re- 
spect of the subsidiary for the purposes of paragraph (f) of 
the definition “investment tax credit” in subsection 127(9) 
for its taxation year in which it was wound up if the refer- 
ence therein to “a preceding taxation year” were read as a 
reference to “the year or a preceding taxation year”, 


(B) the amounts determined in respect of the subsidiary 
for the purposes of paragraphs (g) to (i) and (k) of the 
definition “investment tax credit” in subsection 127(9) for 
its taxation year in which it was wound up, and 


(C) the amount determined in respect of the subsidiary for 
the purposes of paragraph (j) of the definition “investment 
tax credit” in subsection 127(9) for its taxation year in 
which it was wound up except that, for the purpose of the 
calculation in this clause, where control of the subsidiary 
has been acquired by a person or group of persons (each 
of whom is referred to in this clause as the “purchaser”) at 
any time (in this clause referred to as “that time”) before 
the end of the taxation year in which the subsidiary was 
wound up, there may be added to the amount determined 
under subparagraph 127(9.1)(d)(i) in respect of the sub- 
sidiary the amount, if any, by which that proportion of the 
amount that, but for subsections 127(3) and (5) and sec- 
tions 126, 127.2 and 127.3, would be the parent’s tax pay- 
able under this Part for the particular year, that, 


(I) where the subsidiary carried on a particular busi- 
ness in the course of which a property was acquired, 
or an expenditure was made, before that time in re- 
spect of which an amount was included in computing 
the subsidiary’s investment tax credit for its taxation 
year in which it was wound up, and the parent carried 
on the particular business throughout the particular 
year, the amount, if any, by which the total of all 
amounts each of which is the parent’s income for the 
particular year from the particular business, or the par- 
ent’s income for the particular year from any other 
business substantially all the income of which was de- 
rived from the sale, leasing, rental or development of 
properties or the rendering of services similar to the 
properties sold, leased, rented or developed, or the ser- 
vices rendered, as the case may be, by the subsidiary 
in carrying on the particular business before that time, 
exceeds the total of the amounts, if any, deducted for 
the particular year under paragraph 111(1)(a) or (d) by 
the parent in respect of a non-capital loss or a farm 
loss, as the case may be, for a taxation year in respect 
of the particular business 


is of the greater of 
(IL) the amount determined under subclause (I), and 
(III) the parent’s taxable income for the particular year 


exceeds the amount, if any, calculated under subpara- 
graph 127(9.1)(d)(i) in respect of the particular business 
or the other business, as the case may be, in respect of the 
parent at the end of the particular year 


to the extent that such amounts determined in respect of the 
subsidiary may reasonably be considered to have been in- 
cluded in computing the parent’s investment tax credit at the 
end of the particular year by virtue of subparagraph (1), 


Part I, Division B 


History: Subcl. 88(1)(e.3)(ii)(C)() substituted by 1994, c. 21, subsec. 40(2), applica- 


| ble to windings-up that begin after December 21, 1992. That subcl. formerly read: 


(1) where the subsidiary carried on a particular business in the course of which a 
property was acquired, or an expenditure was made, before that time in respect 
of which an amount was included in computing the subsidiary’s investment tax 
credit for its taxation year in which it was wound up, the amount, if any, by 
which the total of all amounts each of which is the parent’s income for the par- 
ticular year from the particular business, or the parent’s income for the particular 
year from any other business substantially all the income of which was derived 
from the sale, leasing, rental or development of properties or the rendering of 
services similar to the properties sold, leased, rented or developed, or the ser- 
vices rendered, as the case may be, by the subsidiary in carrying on the particular 
business before that time, exceeds the total of the amounts, if any, deducted by 
the parent under paragraph 111(1)(a) or (d) for the particular year in respect of a 
non-capital loss or a farm loss, as the case may be, for a taxation year in respect 
of the particular business 

The words following subpara. 88(1)(e.3)(ii) added by 1994, c. 8, s. 10, applicable to 

taxation years ending after December 2, 1992. 


(e.4) [employment tax credit] — for the purpose of comput- 


ing the parent’s employment tax credit at the end of any particu- 
lar taxation year ending after the subsidiary was wound up, 


(i) the subsidiary’s taxpayer employment credits for any tax- 
ation year (in this paragraph referred to as the “employment 
year”) and any amounts required to be added by virtue of 
subsection 127(15) of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, in computing the subsidi- 
ary’s employment tax credit at the end of the employment 
year shall be deemed to be taxpayer employment credits of 
the parent for, and amounts required to be added by virtue of 
that subsection in computing the parent’s employment tax 
credit at the end of, its taxation year in which the employ- 
ment year of the subsidiary ended, and 


(ii) there shall be added to the amounts otherwise determined 
under paragraphs 127(16)(c) and (d) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, in re- 
spect of the parent for the particular taxation year, the 
amounts that would have been determined under those 
paragraphs in respect of the subsidiary for its taxation year in 
which it was wound-up ifthe reference in paragraph 
127(16)(c) of that Act to “the five immediately preceding 
taxation years” were read as a reference to “that taxation year 
or the five immediately preceding taxation years” to the ex- 
tent that those amounts determined in respect of the subsidi- 
ary may reasonably be considered to be in respect of a tax- 
payer employment credit or an amount required to be added 
by virtue of subsection 127(15) of that Act that is included in 
computing the parent’s employment tax credit at the end of 
the particular year by virtue of subparagraph (1); 

1.T. Application Rules: 69 (meaning of “/ncome Tax Act, chapter 148 of the Revised 

Statutes of Canada, 1952”). 


(e.5) [refundable dividend tax on hand] — [Repealed] 


History: Para. 88(1)(e.5) repealed by 1996, c. 21, subsec. 16(2), applicable to wind- 
ings-up that begin after June 1995. The para. formerly read: 


(e.5) for the purpose of computing the refundable dividend tax on hand (within 
the meaning assigned by subsection 129(3)) of the parent at the end of any par- 
ticular taxation year ending after the subsidiary was wound up, the amount, if 
any, by which 


(i) the subsidiary’s refundable dividend tax on hand at the end of its taxation 
year during which it was wound up 


exceeds 


(ii) the subsidiary’s dividend refund (within the meaning assigned by sub- 
section 129(1)) for its taxation year referred to in subparagraph (i) 


shall, if 


(iii) the subsidiary was a private corporation at the end of the year during 
which it was wound up, and 


(iv) the parent was a private corporation 


and, for the purposes of the definitions “first term shared-use- (A) where the subsidiary was wound up in the particular year, at the 


equipment” and “second term shared-use-equipment” in subsec- time immediately after the winding-up, and 

tion 127(9), the parent shall be deemed to bei the same corpora- (B) in any other case, continuously from the time of the winding-up un- 

tion as, and a continuation of, the subsidiary; til the time immediately after the beginning of the particular year, 
Related Provisions: 88(1.3) — Rules relating to computation of income and tax of be added to the total determined for the particular year under subsection 129(3) 
parent; 256(6)-(9) — Whether control acquired. See also at end of 88(1). from which the total of amounts determined under paragraphs 129(3)(c) to (e) is 
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subtracted, except that no amount shall be so added in respect of the subsidiary 
where subsection 129(1.2) would have applied to deem a dividend paid by the 
subsidiary immediately before the winding-up not to be a taxable dividend for 
the purpose of subsection 129(1): 

Para. 88(1)(e.5) amended by 1994, c. 7, Sch. VIII (1993. c. 24), subsec. 38(5), applica- 

ble to the computation of refundable dividend tax on hand (within the meaning as- 

signed by subsec. 129(3) as amended) for 1993 et seq. Para. (e.5) formerly read: 
(e.5) for the purpose of computing the refundable dividend tax on hand (within 
the meaning assigned by subsection 129(3)) of the parent at the end of any taxa- 
tion year ending after the subsidiary was wound up, the amount, if any, by which 


(i) the subsidiary’s refundable dividend tax on hand at the end of its taxation 
year during which it was wound up 


exceeds 


(ii) the subsidiary’s dividend refund (within the meaning assigned by sub- 
section 129(1)) for its taxation year referred to in subparagraph (i) 


shall, if the parent has been a private corporation continuously from the time of 
the winding-up to the end of the taxation year, be added to the total determined 
under subsection 129(3) from which the parent’s dividend refunds are to be sub- 
tracted, except that the amount to be added to the total determined under subsec- 
tion 129(3) shall be deemed to be nil where, had a dividend been paid by the 
subsidiary immediately before the winding-up, subsection 129(1.2) would have 
applied to deem the dividend not to be a taxable dividend; 


(e.6) [charitable donations] — where a subsidiary has made 
a gift in a taxation year (in this section referred to as the “gift 
year”), for the purposes of computing the amount deductible 
under section 110.1 by the parent for its taxation years ending 
after the subsidiary was wound up, the parent shall be deemed to 
have made a gift in each of its taxation years in which a gift year 
of the subsidiary ended equal to the amount, if any, by which the 
total of all gifts made by the subsidiary in the gift year exceeds 
the total of all amounts deducted by the subsidiary under section 
110.1 of this Act or paragraph 110(1)(a), (b) or (b.1) of the In- 
come Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, in respect of those gifts: 


. : Proposed Amendment — 88(1)(e.6) 

_ (¢.6) [charitable donations] — if a subsidiary has made a 
gift in a taxation year (in this section referred to as the “gift 
year’), for the purposes of computing the amount deductible 
__ under section 110.1 by the parent for its taxation years that end 
_ after the subsidiary was wound up, the parent is deemed to. 
__ have made a gift, in each of its taxation years in which a gift — 
_ year of the subsidiary ended, equal to the amount, if any, by 
_ which the total of all amounts, each of which is the amount of 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 88(4), 
will amend para. 88(1)(e.6) to read as above, applicable to windings-up that begin 
after December 20,2002, a a ‘ 
Technical Notes: Paragraph $8(1)(e.6) permits a parent corpo 
unt of a subsidiary’s charitable gifts, gifts to Her Majesty, g 
titutions and ecological gifts, to the extent that they we 
Subsidiary prior to the time of its winding-up. Paragraph 88( mended, con- 
quential to the addition of new subsection 248(31), to allow arent to deduct 
eligible amount of a gift made after December 20, 2002 that was not deducted by 
the subsidiary. For additional details, see the commentary to new subsection 248(31). 


ation to deduct the 
to certain cultural 
deducted by the 


Related Provisions: 110.1(1.2)— No carryforward of donations after change in 
control; 248(30)-(33) — Determination. of eligible amount of gift. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
(e.61) [donation of non-qualifying securities] — the par- 
ent is deemed for the purpose of section 110.1 to have made any 


gift deemed by subsection 118.1(13) to have been made by the 
subsidiary after the subsidiary ceased to exist; 


History: Para. 88(1)(e.61) added by 1998, c. 19, s. 16, applicable after July 1997. 
(e.7) [foreign tax credit] — for the purposes of 


(i) determining the amount deductible by the parent under 
subsection 126(2) for any taxation year commencing after the 
commencement of the winding-up, and 


S. 88(1)(e.8) 


(ii) determining the extent to which subsection 126(2.3) ap- 
plies to reduce the amount that may be claimed by the parent 
under paragraph 126(2)(a), 


any unused foreign tax credit (within the meaning of subsection 
126(7)) of the subsidiary in respect of a country for a particular 
taxation year (in this section referred to as the “foreign tax 
year”), to the extent that it exceeds the total of all amounts each 
of which is claimed in respect thereof under paragraph 126(2)(a) 
in computing the tax payable by the subsidiary under this Part 
for any taxation year, shall be deemed to be an unused foreign 
tax credit of the parent for its taxation year in which the subsidi- 
ary’s foreign tax year ended; 


Related Provisions: 88(1.3) — Rules relating to computation of income and tax of 
parent. See also at end of 88(1). 


(e.8) [investment tax credit — expenditure limit] — for 
the purpose of applying subsection 127(10.2) to any corporation 
(other than the subsidiary) 


(i) where the parent is associated with another corporation in 
a taxation year (in this paragraph referred to as the “current 
year’) of the parent that begins after the parent received an 
asset of the subsidiary on the winding-up and that ends in a 
calendar year, 


(A) the parent’s taxable income for its last taxation year 
that ended in the preceding calendar year (determined 
before taking into consideration the specified future tax 
consequences for that last year) is deemed to be the total 
of 


(1) its taxable income for that last year (determined 
before applying this paragraph to the winding-up and 
before taking into consideration the specified future 
tax consequences for that last year), and 


(II) the total of the subsidiary’s taxable incomes for its 
taxation years that ended in that preceding calendar 
year (determined without reference to clause (B) and 
before taking into consideration the specified future 
tax consequences for those years), and 


(B) the subsidiary’s taxable income for each of its taxa- 
tion years that ends after the first time that the parent re- 
ceives an asset of the subsidiary on the winding-up of the 
subsidiary is deemed to be nil, and 


(ii) where the parent received an asset of the subsidiary on 
the winding-up before the current year and is not associated 
with any corporation in the current year, the parent’s taxable 
income for its immediately preceding taxation year (deter- 
mined before taking into consideration the specified future 
tax consequences for that preceding year) is deemed to be the 
total of 


(A) its taxable income for that preceding taxation year 
(determined before applying this paragraph to the wind- 
ing-up and before taking into consideration the specified 
future tax consequences for that preceding taxation year), 
and 


(B) the total of the subsidiary’s taxable incomes for its 
taxation years that ended in the calendar year in which 
that preceding taxation year ended (determined before 
taking into consideration the specified future tax conse- 
quences for those years); 


History: Para. 88(1)(e.8) amended by 1997, c. 25, subsec. 19(1), applicable for the 
purpose of applying subsecs. 127(10.1) and (10.2) to taxation years that begin after 
1995, except that, for taxation years that begin in 1996, the expression “any corporation 
(other than the subsidiary)” shall be read as “the parent”. For windings-up that begin 
after May 23, 1985, para. (e.8) shall be read without reference to the expression “the 
definition “qualifying corporation” in subsection 127.1(2) and subparagraph 
157(1)(b)G)”. Para. (e.8) formerly read: 

(e.8) for the purposes of subsection 127(10.1), the definition “qualifying corpo- 

ration” in subsection 127.1(2) and subparagraph 157(1)(b)(i), 

(i) the taxable income of the parent for its taxation year during which it re- 


ceived the assets of the subsidiary on the winding-up shall be deemed to be 
the total of its taxable income for that year as otherwise determined and the 
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taxable incomes of the subsidiary for its taxation years ending in the calen- 
dar year in which that year ended, and 
(ii) the business limit of the parent for that year shall be deemed to be the 
total of its business limit for that year as otherwise determined and the busi- 
ness limits of the subsidiary for its taxation years ending in the calendar year 
in which that year ended; 
That portion of para. 88(1)(e.8) preceding subpara. (i) amended by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 66(9), to substitute “the definition “qualifying corporation” in 
subsection 127.1(2)” for “paragraph 127.1(2)(a)”, applicable to windings-up beginning 
after May 23, 1985. 
(e.9) [refundable ITC and balance-due day] — for the pur- 
pose of applying the definition “qualifying corporation” in sub- 
section 127.1(2), and subparagraph (d)(i) of the definition “bal- 
ance-due day” in subsection 248(1), to any corporation (other 
than the subsidiary) 


(i) where the parent is associated with another corporation in 
a taxation year (in this paragraph referred to as the “current 
year”) of the parent that begins after the parent received an 
asset of the subsidiary on the winding-up and ends in a calen- 
dar year, 


(A) the parent’s taxable income for its last taxation year 
that ended in the preceding calendar year (determined 
before taking into consideration the specified future tax 
consequences for that last year) is deemed to be the total 
of 


(1) its taxable income for that last year (determined 
before applying this paragraph to the winding-up and 
before taking into consideration the specified future 
tax consequences for that last year), and 


(II) the total of the subsidiary’s taxable incomes for its 
taxation years that ended in that preceding calendar 
year (determined without reference to subparagraph 
(iii) and before taking into consideration the specified 
future tax consequences for those years), and 


(B) the parent’s business limit for that last year is deemed 
to be the total of 


(I) its business limit (determined before applying this 
paragraph to the winding-up) for that last year, and 


(II) the total of the subsidiary’s business limits (deter- 
mined without reference to subparagraph (iii)) for its 
taxation years that ended in that preceding calendar 
year, 


(ii) where the parent received an asset of the subsidiary on 
the winding-up before the current year and subparagraph (1) 
does not apply, 


(A) the parent’s taxable income for its immediately pre- 
ceding taxation year (determined before taking into con- 
sideration the specified future tax consequences for that 
preceding year) is deemed to be the total of 


(I) its taxable income for that preceding taxation year 
(determined before applying this paragraph to the 
winding-up and before taking into consideration the 
specified future tax consequences for that preceding 
taxation year), and 


(II) ‘the total of the subsidiary’s taxable incomes for 
the subsidiary’s taxation years that end in the calendar 
year in which that preceding taxation year ended (de- 
termined before taking into consideration the specified 
future tax consequences for those years), and 


(B) the parent’s business limit for that preceding taxation 
year is deemed to be the total of 


(1) its business limit (determined before applying this 
paragraph to the winding-up) for that preceding taxa- 
tion year, and 


(IL) the total of the subsidiary’s business limits (deter- 
mined without reference to subparagraph (iii)) for the 
subsidiary’s taxation years that end in the calendar 
year in which that preceding taxation year ended, and 
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(iii) where the parent and the subsidiary are associated with 
each other in the current year, the subsidiary’s taxable in- 
come and the subsidiary’s business limit for each taxation 
year that ends after the first time that the parent receives an 
asset of the subsidiary on the winding-up are deemed to be 
nil; 
History: The opening words of para. 88(1)(e.9) amended by 2002, c. 9, s. 31, applica- 
ble to taxation years that end after 2001. The opening words formerly read: 
(e.9) [instalments and refundable ITCs]— for the purpose of applying sub- 
paragraph 157(1)(b)(i) and the definition “qualifying corporation” in subsection 
127.1(2) to any corporation (other than the subsidiary) 
Para. 88(1)(e.9) added by 1997, c. 25, subsec. 19(2), applicable to windings-up that 
begin after May 23, 1985, except that 
(a) the expression “any corporation (other than the subsidiary)” shall be read as 
“the parent” with respect to windings-up that begin before 1997; 


(b) for the purpose of applying para. (e.9) for the purpose of the definition “quali- 
fying corporation” in subsec. 127.1(2), the business limits referred to in para. (e.9), 
for taxation years that ended after June 1994 and began before 1996, shall be deter- 
mined under s. 125 as that section read in its application to taxation years that 
ended before July 1994; and 
(c) subpara. (e.9)(i) does not apply 
(i) for the purpose of applying the definition “qualifying corporation” in sub- 
sec, 127.1(2) to taxation years that ended before July 1994, and 
(ii) for the purpose of applying subpara. 157(1)(b)(i) to taxation years that end 
before 1998. 


(f) [depreciable property] — where property that was depre- 
ciable property of a prescribed class of the subsidiary has been 
distributed to the parent on the winding-up and the capital cost 
to the subsidiary of the property exceeds the amount deemed by 
paragraph (a) to be the subsidiary’s proceeds of disposition of 
the property, for the purposes of sections 13 and 20 and any reg- 
ulations made under paragraph 20(1)(a), 


(i) notwithstanding paragraph (c), the capital cost to the par- 
ent of the property shall be deemed to be the amount that was 
the capital cost of the property to the subsidiary, and 


(ii) the excess shall be deemed to have been allowed to the 
parent in respect of the property under regulations made 
under paragraph 20(1)(a) in computing income for taxation 
years before the acquisition by the parent of the property; 


1.T. Application Rules: 20(1.2) (transfer of depreciable property by person who 
owned it before 1972). 


(g) [insurance corporation] — where the subsidiary was an 
insurance corporation, 


(i) for the purposes of paragraphs 12(1)(d), (e), (e.1), (i) and 
(s) and 20(1)(), (1.1), (p) and Gj) and 20(7)(c), subsection — 
20(22), sections 138, 138.1, 140, 142 and 148 and Part XII.3, 
the parent is deemed to be the same corporation as, and a 
continuation of, the subsidiary, and 


(ii) for the purpose of determining the amount of the gross 
investment revenue required to be included under subsection 
138(9) in the income of the subsidiary and the parent and the 
amount of gains and losses of the subsidiary and the parent 
from property used by them in the year or held by them in - 
the year in the course of carrying on an insurance business in | 
Canada 


(A) the subsidiary and the parent shall, in addition to their » 
normal taxation years, be deemed to have had a taxation . 
year ending immediately before the time when the pro- | 
perty of the subsidiary was transferred to, and the obliga- 
tions of the subsidiary were assumed by, the parent on the | 
winding-up, and 
(B) for the taxation years of the subsidiary and the parent 
following the time referred to in clause (A), the property 
transferred to, and the obligations assumed by, the parent | 
on the winding-up shall be deemed to have been trans- | 
ferred or assumed, as the case may be, on the last day of | 
the taxation year ending immediately before that time and’ 
the parent shall be deemed to be the same corporation as! 
and a continuation of the subsidiary with respect to that: 


} 
{ 
| 
' 
j 
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property, those obligations and the insurance businesses 
carried on by the subsidiary; 


History: Subpara. 88(1)(g)(i) amended by 1997, c. 25, subsec. 19(3), applicable to 
windings-up that begin after 1995. Subpara. (i) formerly read: 


(i) for the purposes of paragraphs 12(1)(d), (e), (i) and (s) and 20(1)(), (1.1), (p) 
and (jj) and 20(7)(c), sections 138, 138.1, 140, 142 and 148 and Part XIL.3 of this 
Act and section 33 of the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, the parent shall, notwithstanding paragraph (e.2), be deemed to be 
the same corporation as, and a continuation of, the subsidiary, and 


. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(h) [financial institution — mark-to-market property] — 
for the purposes of subsections 112(S) to (5.2) and (5.4) and the 
definition “mark-to-market property” in subsection 142.2(1), the 
parent shall be deemed, in respect of each property distributed to 
it on the winding-up, to be the same corporation as, and a con- 
tinuation of, the subsidiary; and 


_ History: Para. 88(1)(h) added by 1995, c. 21, subsec. 55(5), applicable to windings-up 
that begin at any time (including, for greater certainty, windings-up that began before 
! June 22, 1995). 


| History: Para. 88(1)(i) added by 1995, c. 21, subsec. 55(5), 


(i) [financial institution — mark-to-market property] — 
for the purpose of subsection 142.5(2), the subsidiary’s taxation 
year in which its assets were distributed to the parent on the 
winding-up shall be deemed to have ended immediately before 
the time when the assets were distributed. 


applicable to windings-up 


that begin after October 1994. 


Related Provisions [subsec. 88(1)]: 69(5) — Deemed distribution of corpora- 
tion’s property before windup; 69(13)— Amalgamation or merger; 80.01(4) — 
Deemed settlement of debt on winding-up; 80.01(5) — Deemed settlement of distress 
preferred share on winding-up; 84(2) — Distribution on winding-up, etc.; 89(3) — Or- 
dering of simultaneous dividends; 98(5)(a)(i) — Where partnership business carried on 
_as sole proprietorship; 137(4.3) — Determination of preferred-rate amount; 142.6(5), 
(6) — Acquisition of specified debt obligation by financial institution in rollover trans- 
action; 186(5) — Presumption; Reg. 8101(3) — Windup of insurer, 


Selected Cases [subsec. 88(1)]: Hickman Motors Ltd. y. R. (L998) 1 EI.C. 213 


(SCC); rev’g 


[1995] 2. C.T.C. 320. (FCA) (Property retains depreciable character in 


So 


hands of transferee on winding-up, if not used for other purposes). 


Interpretation Bulletins [subsec. 88(1)]: IT-109R2: Unpaid amounts; IT-121R3: 
Election to capitalize cost of borrowed money (archived); IT-126R2: Meaning of 
‘winding-up”; IT-142R3: Settlement of debts on the winding-up of a corporation; IT- 
IS51RS: Scientific research and experimental development expenditures; IT-154R: Spe- 


sial_reserves; 


IT-321R: Insurance agents and brokers — unearned commissions 


Jarchived); IT-488R2: Winding-up of 90%-owned taxable Canadian corporations 
archived). See also list at end of s. 88. 


nformation Circulars [subsec. 88(1)]: 88-2 Supplement, para. 8: General anti- 
Woidance rule — section 245 of the Income Tax Act. 


.T. Technical News [subsec. 88(1)]: 16 (Continental Bank case). 


‘orms [subsec. 88(1)]: T2 SCH 24: First time filer after incorporation, amalgama- 
ion or winding-up of a subsidiary into a parent. 


1.1) Non-capital losses, etc., of subsidiary — Where a Ca- 
iadian corporation (in this subsection referred to as the “subsidi- 


ry’ 


’) has been wound up and not less than 90% of the issued shares 


if each class of the capital stock of the subsidiary were, immedi- 


tely before the winding-up, owned by another Canadian corpora- 
On (in this subsection referred to as the “parent”’) and all the shares 
f the subsidiary that were not owned by the parent immediately 


efore the winding-up were owned at that time by a person or per- 


ons with whom the parent was dealing at arm’s length, for the pur- 
Ose of computing the taxable income of the parent under this Part 


ad the tax payable under Part IV by the parent for any taxation 
ear commencing after the commencement of the winding-up, such 


}ortion of any 


non-capital loss, restricted farm loss, farm loss or 


-mited partnership loss of the subsidiary as may reasonably be re- 


| 


| 


| 
4 


irded as its loss from carrying on a particular business (in this sub- 
ction referred to as the “subsidiary’s loss business”’) and any other 
yrtion of any non-capital loss or limited partnership loss of the 
ibsidiary as may reasonably be regarded as being derived from 
ly other source or being in respect of a claim made under section 


| 0.5 for any particular taxation year of the subsidiary (in this sub- 


i 
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section referred to as “the subsidiary’s loss year”), to the extent that 


it 


shall, for the purposes of this subsection, 


(a) was not deducted in computing the taxable income of the 
subsidiary for any taxation year of the subsidiary, and 


(b) would have been deductible in computing the taxable income 
of the subsidiary for any taxation year beginning after the com- 
mencement of the winding-up, on the assumption that it had 
such a taxation year and that it had sufficient income for that 
year, 


paragraphs 111(1)(a), (c), 


(d) and (e), subsection 111(3) and Part IV, 


(c) in the case of such portion of any non-capital loss, restricted 
farm loss, farm loss or limited partnership loss of the subsidiary 
as may reasonably be regarded as its loss from carrying on the 
subsidiary’s loss business, be deemed, for the taxation year of 
the parent in which the subsidiary’s loss year ended, to be a non- 
capital loss, restricted farm loss, farm loss or limited partnership 
loss, respectively, of the parent from carrying on the subsidi- 
ary’s loss business, that was not deductible by the parent in com- 
puting its taxable income for any taxation year that commenced 
before the commencement of the winding-up, 


(d) in the case of any other portion of any non-capital loss or 
limited partnership loss of the subsidiary as may reasonably be 
regarded as being derived from any other source, be deemed, for 
the taxation year of the parent in which the subsidiary’s loss 
year ended, to be a non-capital loss or a limited partnership loss, 
respectively, of the parent that was derived from the source from 
which the subsidiary derived the loss and that was not deductible 
by the parent in computing its taxable income for any taxation 
year that commenced before the commencement of the winding- 
up, and 


(d.1) in the case of any other portion of any non-capital loss of 
the subsidiary as may reasonably be regarded as being in respect 
of a claim made under section 110.5, be deemed, for the taxation 
year of the parent in which the subsidiary’s loss year ended, to 
be a non-capital loss of the parent in respect of a claim made 
under section 110.5 that was not deductible by the parent in 
computing its taxable income for any taxation year that com- 
menced before the commencement of the winding-up, 


except that 


(¢) where at any time control of the parent or subsidiary has 
been acquired by a person or group of persons, no amount in 
respect of the subsidiary’s non-capital loss or farm loss for a tax- 
ation year ending before that time is deductible in computing the 
taxable income of the parent for a particular taxation year ending 
after that time, except that such portion of the subsidiary’s non- 
capital loss or farm loss as may reasonably be regarded as its 
loss from carrying on a business and, where a business was car- 
ried on by the subsidiary in that year, such portion of the non- 
capital loss as may reasonably be regarded as being in respect of 
an amount deductible under paragraph 110(1)(k) in computing 
its taxable income for the year is deductible only 


ndme (€) opening words 
(e) where control of the parent en acquired by a person 
or group of persons at any time after the commencement of the 
winding-up, or control of the subsidiary has been acquired by a 
person or group of persons at any time whatever, no amount in 
respect of the subsidiary’s non-capital loss or farm loss for a 
taxation year ending before that time is deductible in comput- 
ing the taxable income of the parent for a particular taxation — 
year ending after that time, except that such portion of the sub- _ 
sidiary’s non-capital loss or farm loss as may reasonably be 
regarded as its loss from carrying on a business and, Where a- 
business was carried on by the subsidiary in that year, such — 
portion of the non-capital loss as may reasonably be regarded _ 
as being in respect of an amount deductible under paragraph 
110(1)(k) in computing its taxable income for the year is de- 
ductible only 


S. 88(1.1)(e) 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 88(5),- 


will amend the opening words of para. 88(1.1)(e) to read as above, applicable to 
windings-up that begin after May 1996. 


Technical Notes: Subsection 88(1.1) allows a parent corporation under certain 
circumstances fo use losses of a subsidiary corporation that has been wound up. Para- 
graph 88(1.1)(e) limits the use that can be made of the former subsidiary’s non-capi- 
tal losses and farm losses where either the parent or the subsidiary has undergone an 
acquisition of control. In its current form, the paragraph applies these limits regard- 
less of when the acquisition of contro! took place. This can produce results that are 
unnecessarily restrictive. If, for example, a newly-acquired corporation is made the 
parent of an existing subsidiary that has losses, but the subsidiary itself has not un- 
dergone an acquisition of control since it incurred those losses, there is no reason for 
paragraph 88(1.1}(e) to limif the use that the parent corporation can make of the sub- 
sidiary’s losses after the winding-up. 

To ensure that it applies more appropriately, paragraph 88(1.1)fe) is amended to dis- 
tinguish between acquisitions of control of the parent corporation and acquisitions of 
control of the subsidiary. In respect of the parent, the limits imposed by the provision 
will apply only where a person or group of persons has acquired control after the 
commencement of the winding-up. In respect of the subsidiary, those limits will con- 
tinue to apply if control has been acquired at any time. 

Letter from Dept. of Finance, October 26, 2001: “ft 

Dear [xxx]: 

This is further to your discussions with officials of this Division and your letter of 
September 25, 2001 to Lawrence Purdy, in which you request our views on whether 
the tax consequences of the application of paragraph 88(1.1)(e) of the Income Tax 
“Act (Act) to a series of transactions accord with the Department's income tax 
policies. 

You describe a series of transactions that is comprised of three main steps and in- 
volves three corporations, Parentco, Lossco and Profitco. By way of background, 
Parentco controls Lossco, which has accumulated non-capital losses and has not been 
subject to a change of control since these losses arose. First, Parentco acquires con- 
trol of Profitco, which is expected to continue to profit in future taxation years. Con- 
trol of Lossco is then transferred to Profitco, after which the last step is to wind-up 
Lossco into Profitco. 


It does seem that, as you suggest, the change in control of the parent, Profitco, would 
trigger the application of paragraph 88(1.1)(e). The effect would be to restrict the use 
of the losses of Lossco by Profitco following the winding-up. This would occur de- 
spite the fact that, as I have mentioned, the loss arose while Lossco was part of 
Parentco’s corporate group. You express the view that this result is contrary to the 
policies that underlie the Act. 


As you point out, an amalgamation, rather than a winding-up, of Profitco and Lossco 
would allow the newly formed company — which could in substance be Profitce-— 
to use Lossco’s losses without restrictions. This is so because subsection 87(2.1) of 
the Act stipulates that, for the purposes of subsections 111(3) to 111(5.4) of the Act, 
the new corporation is deemed to be a continuation of each predecessor corporation. 
Subsection 111(5) would apply only to restrict the losses, if any. of Profitco, since it. 
unlike Lossco, would have been subject to an acquisition of control. 


In principle, we agree that the application of paragraph 88(1.1)(e) to transactions akin 
to that which you describe produces an anomalous result, since it restricts the use of 
losses where there has been no change in the ultimate control of the corporation that 
produced the losses. Further. the differential treatment in cases of this sort between 
windings-up and amalgamations is unintended. 


Currently, paragraph 88(1.1)(€) may be triggered where at any time the parent has 
undergone a change of control. This aspect of the provision could be refined to apply 
to acquisitions of control of the parent subsequent to the winding-up. This would 
ensure that the paragraph would not apply to the type of situation discussed above. 
Further, its effect would be consistent with the present treatment of loss utilizations 
after a change in control: any winding-up of a subsidiary that had undergone even an 
indirect change in control prior to the winding-up would still trigger the application 
of paragraph 88(1.i)(e); and the parent’s use of the losses of the subsidiary would be 
restricted if the parent were subject to an acquisition of control after the winding-up. 


I am therefore prepared to recommend an amendment along the lines described 
above. | cannot offer any assurance that either the Minister of Finance or Parliament 
will agree with the recommendation that we intend to make in this regard. Nonethe- 
less. | hope that this statement of our position is helpful. : 


Yours sincerely, 
Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch 
Letter from Dept. of Finance, October 29, 2001: 
Dear [xxx]: : 
I write further to my letter of October 26. 2001, which outlines our intention to rec- 
ommend an amendment to paragraph 88(1.1)(e) of the Income Tax Act, and the re- 


quest you subsequently made to Lawrence Purdy that we indicate as of what date we 
are prepared to recommend that the amendment come into force. 


We intend to recommend that the amendment take effect for windings-up that com- 
mence after October 25. 2001. As you know, although we have no reason to believe 
that such an amendment would be controversial, I am not in a position to offer any 
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assurance that either the Minister of Finance or Parliament will agree with this or any 
aspect of the recommendation. seats < ‘ Ro 


I trust that the above will be of some assistance. 
Yours sincerely, 


Brian Emewein 
Director, Tax Legislation Division. Tax Policy Branch 


Letter from Dept. of Finance, July 2, 2003: 
Dear [xxx]: : : o 
Further to our meeting in December 2002, conceming the coming into force of a 


proposed amendment to subsection 88(1.1) of the income Tax Act, Lam writing to 
inform you of the results of our consideration of this matter. 


As you know, we recently issued a letter stating our intention to recommend amend- 
ing the rules concerning the treatment of losses where a company that is part of a 
winding-up transaction has undergone an acquisition of control. More specifically, 
paragraph $8(1.1)(e) of the Act would be amended to apply, in respect of a parent 
corporation, only to acquisitions of control that take place after the winding up has 
begun. In this way, the parent’s use of losses incurred by the former subsidiary while 


Yours sincerely. ; i 


it was a member of the group would not be restricted by subsection 88(1.1). 


Your submission recommends that the proposed change apply to windings-up begun é 
as early as June 1996. This would accommodate a particular transaction that was 
undertaken at that time. As you have noted in support of your request. the current E 
rules produce a result that is not appropriate in policy terms, which would also be 
true in respect of a transaction occurring in 1996. Further, there have been no other : 
requests or issues that have come to the attention of CCRA respecting the coming 
into force of the proposed amendment. 


As a consequence, we are prepared to recommend that the proposed amendments to 
paragraph 88(1.1)(e) apply to windings-up begun after May 1996. : 
Of course, we cannot offer any assurance that either the Minister of Finance or Par- a 


liament will agree with the recommendations that we intend to make in this regard. — 
Nonetheless, we trust that this statement of our position is helpful. a 


Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch 


fee ae eer eee 


(i) if that business is carried on by the subsidiary or the par- 
ent for profit or with a reasonable expectation of profit 
throughout the particular year, and 


(ii) to the extent of the total of the parent’s income for the 
particular year from that business and, where properties were 
sold, leased, rented or developed or services rendered in the 
course of carrying on that business before that time, from any 
other business substantially all of the income of which was 
derived from the sale, leasing, rental or development, as the 
case may be, of similar properties or the rendering of similar 
services, 
and, for the purpose of this paragraph, where this subsection ap- 
plied to the winding-up of another corporation in respect of 
which the subsidiary was the parent and this paragraph applied 
in respect of losses of that other corporation, the subsidiary shall 
be deemed to be the same corporation as, and a continuation of, 
that other corporation with respect to those losses, and 


(f) any portion of a loss of the subsidiary that would otherwise. 
be deemed by paragraph (c), (d) or (d.1) to be a loss of the par- 
ent for a particular taxation year beginning after the commence- 
ment of the winding-up shall be deemed, for the purpose of 
computing the parent’s taxable income for taxation years begin-' 
ning after the commencement of the winding-up, to be such a 
loss of the parent for its immediately preceding taxation year 
and not for the particular year, where the parent so elects in its 
return of income under this Part for the particular year. 


Related Provisions: 10(11) — Adventure in the nature of trade deemed to be busi- 
ness carried on by corporation; 88(1.3) — Rules relating to computation of income and 
tax of parent; 139.1(18) — Holding corporation deemed not to acquire control of in- 
surer on demutualization; 256(6)-(9) — Whether control acquired. 

History: Para. 88(1.1)(b) amended to substitute “any taxation year” for “its first taxa- 
tion year”, and that portion of subsec. 88(1.1) between paras. (b) and (c) amended te 
add “this subsection”, by 1994, c. 7, Sch. IT (1991, c. 49), subsec. 66(10), applicable ir 
computing the taxable income of parent corporations for 1985 er seq. { 


That portion of para. 88(1.1)(e) following subpara. (ii) added by 1994, c. 7, Sch. T 
(1991, c. 49), subsec. 66(11), applicable in computing taxable income for 1990 ef seq 


Para. 88(1.1)(f) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 66(12), applicable it 
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computing the taxable income of parent corporations for 1985 er seq., except that ¢ 
parent corporation may elect in accordance with the para. in respect of any of its 198), 
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to 1991 taxation years by so notifying the Minister of National Revenue in writing 


before June 18, 1992. 


Selected Cases [subsec. 88(1.1)]: Hickman Motors Ltd. v. R.. [1998] 1 C.T.C. 213 
(SCC) (Property retains depreciable character in hands of transferee on winding-up, if 


not used for other purposes). 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 


January 15, 1987. See also list at end of s. 88. 


_ (1.2) Net capital losses of subsidiary — Where the winding- 
_ up of a Canadian corporation (in this subsection referred to as the 
“subsidiary”) commenced after March 31, 1977 and not less than 
- 90% of the issued shares of each class of the capital stock of the 
_ subsidiary were, immediately before the winding-up, owned by an- 
other Canadian corporation (in this subsection referred to as the 
“parent’”) and all of the shares of the subsidiary that were not owned 
by the parent immediately before the winding-up were owned at 
that time by persons with whom the parent was dealing at arm’s 
length, for the purposes of computing the taxable income of the par- 
ent for any taxation year commencing after the commencement of 
_ the winding-up, any net capital loss of the subsidiary for any partic- 
_ ular taxation year of the subsidiary (in this subsection referred to as 


the “subsidiary’s loss year”), to the extent that it 


(a) was not deducted in computing the taxable income of the 


_ Subsidiary for any taxation year of the subsidiary, and 


(b) would have been deductible in computing the taxable income 
of the subsidiary for any taxation year beginning after the com- 
mencement of the winding-up, on the assumption that it had 
such a taxation year and that it had sufficient income and taxable 


capital gains for that year, 


shall, for the purposes of this subsection, paragraph 111(1)(b) and 
subsection 111(3), be deemed to be a net capital loss of the parent 
for its taxation year in which the particular taxation year of the sub- 


sidiary ended, except that 


(c) where at any time control of the parent or subsidiary has 
been acquired by a person or group of persons, no amount in 
_ Tespect of the subsidiary’s net capital loss for a taxation year 
ending before that time is deductible in computing the parent’s 


taxable income for a taxation year ending after that time, and 


(d) any portion of a net capital loss of the subsidiary that would 
_ otherwise be deemed by this subsection to be a loss of the parent 
for a particular taxation year beginning after the commencement 
of the winding-up shall be deemed, for the purposes of comput- 
ing its taxable income for taxation years beginning after the 
commencement of the winding-up, to be a net capital loss of the 
parent for its immediately preceding taxation year and not for 
the particular year, where the parent so elects in its return of 


income under this Part for the particular year. 


‘Related Provisions: 80(12)(a)(ii)(B) — Application of subsidiary’s capital losses 


against capital gain from forgiveness of debt; 88(1.3) — Computation of income and 
tax of parent; 111(5.4) — Non-capital loss; 139.1(18) — Holding corporation deemed 
‘Mot to acquire control of insurer on demutualization; 256(6)-(9) — Whether control 
acquired. 


‘History: That portion of subsec. 88(1.2) following para, (a) substituted by 1994, c. 7, 


Sch. II (1991, c. 49), subsec. 66(13), applicable in computing the taxable income of 


arent corporations for 1985 et seg., except that a parent corporation may elect in ac- 
sordance with para. (d), with respect to any of its 1985 to 1991 taxation years by so 
lotifying the Minister of National Revenue in writing within 6 months after December 
7, 1991. That portion formerly read: 


(b) would have been deductible in computing the taxable income of the sub- 
sidiary for its first taxation year commencing after the commencement of the 
winding-up, on the assumption that it had such a taxation year and that it had 
sufficient income and taxable capital gains for that year, 


shall, for the purposes of paragraph 111(1)(b) and subsection 111(3), be deemed 
to be a net capital loss of the parent for the taxation year of the parent in which 
the particular taxation year of the subsidiary ended that was not deductible by the 
parent in computing its taxable income for any taxation year that commenced 
before the commencement of the winding-up, except that this subsection does 
not apply to permit the parent to deduct, for the purpose of computing its taxable 
income for a particular taxation year, the subsidiary’s net capital loss for a taxa- 
tion year if control of the parent or the subsidiary has been acquired, before the 
___ end of the parent’s particular year, by a person or persons who did not, at the end 


493 


S. 88(1.5) 


of the subsidiary’s loss year, control the parent or the subsidiary, as the case may 
be. 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987. See also list at end of s. 88. 


(1.3) Computation of income and tax of parent — For the 
purpose of paragraphs (1)(e.3), (e.6) and (e.7), subsections (1.1) and 
(1.2), section 110.1, subsections 111(1) and (3) and Part TV, where 
a parent corporation has been incorporated or otherwise formed af- 
ter the end of an expenditure year, gift year, foreign tax year or loss 
year, as the case may be, of a subsidiary of the parent, for the pur- 
pose of computing the taxable income of, and the tax payable under 
this Part and Part IV by, the parent for any taxation year, 


(a) it shall be deemed to have been in existence during the par- 
ticular period beginning immediately before the end of the sub- 
sidiary’s first expenditure year, gift year, foreign tax year or loss 
year, as the case may be, and ending immediately after it was 
incorporated or otherwise formed: , ‘ 


(b) it shall be deemed to have had, throughout the particular pe- 
riod, fiscal periods ending on the day of the year on which its 
first fiscal period ended; and 


(c) it shall be deemed to have been controlled, throughout the 
particular period, by the person or persons who controlled it im- 
mediately after it was incorporated or otherwise formed. 
Related Provisions: 88(1)(e.6) — Meaning of “gift year”; 256(6), (6.1) — Meaning 
of “controlled”. 
History: Para. 88(1.3)(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
38(6), applicable to windings-up commencing after 1988. Para. (a) formerly read: 


(a) it shall be deemed to have been in existence during the particular period com- 
mencing immediately before the end of the subsidiary’s first foreign tax year, 
gift year or loss year, as the case may be, and ending immediately after it was 
incorporated or otherwise formed: 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987. 


(1.4) Qualified expenditure of Subsidiary — For the purposes 
of this subsection and section 37.1, where the rules in subsection (1) 
applied to the winding-up of a subsidiary, for the purpose of com- 
puting the income of its parent for any taxation year commencing 
after the subsidiary has been wound up, the following rules apply: 


(a) where the parent’s base period consists of fewer than three 
taxation years, its base period shall be determined on the as- 
sumption that it had taxation years in each of the calendar years 
preceding the year in which it was incorporated, each of which 
commenced on the same day of the year as the day of its 
incorporation; 

(b) the qualified expenditure made by the parent in a particular 
taxation year in its base period shall be deemed to be thé total of 
the amount thereof otherwise determined and the qualified ex- 
penditure made by the subsidiary in its taxation year ending in 
the same calendar year as the particular year; 


(c) the total of the amounts paid to the parent by persons referred 
to in subparagraphs (b)(i) to (iii) of the definition “expenditure 
base” in subsection 37.1(5) in a particular taxation year in its 
base period shall be deemed to be the total otherwise determined 
and all those amounts paid to the subsidiary by a person referred 
to in those subparagraphs in the subsidiary’s taxation year end- 
ing in the same calendar year as the particular year; and 

(d) there shall be added to the total of the amounts otherwise 
determined in respect of the parent under subparagraphs 
37.1(3)(b)(i) and (iii) respectively, the total of the amounts de- 
termined under those subparagraphs in respect of the subsidiary, 


(1.41) Application of subsec. 37.1(5) — The definitions in sub- 
section 37.1(5) apply to subsection (1.4). 

Origin of subsec. 88(1.41): R.S.C. 1985. c. | (Sth Supp.) (formerly contained in the 
opening words to subsec. 37.1(5)). 


(1.5) Parent continuation of subsidiary — For the purposes of 
section 29 of the Income Tax Application Rules, subsection 59(3.3) 


S. 88(1.5) Income Tax Act, 


and sections 66, 66.1, 66.2, 66.21, 66.4 and 66.7, where the rules in 
subsection (1) applied to the winding-up of a subsidiary, its parent 
is deemed to be the same corporation as, and a continuation of, the 
subsidiary. 
History: Subsec. 88(1.5) amended by 2001, c. 17, subsec. 66(4), applicable to wind- 
ings-up that occur after 2000. The subsec. formerly read: 
(1.5) For the purposes of section 29 of the Income Tax Application Rules, sub- 
section 59(3.3) and sections 66, 66.1, 66.2, 66.4 and 66.7, where the rules in 
subsection (1) applied to the winding-up of a subsidiary, its parent shall be 
deemed to be the same corporation as, and a continuation of, the subsidiary. 


Subsec. 88(1.5) added by 1985, c. 45, subsec. 43(9), applicable with respect to wind- 
ings-up commencing after 1982. 


Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-488R2: 
Winding-up of 90%-owned taxable Canadian corporations (archived). 


(1.6) Idem — Where a corporation that carries on a farming busi- 
ness and computes its income from that business in accordance with 
the cash method is wound up in circumstances to which subsection 
(1) applies and, at the time that is immediately before the winding- 
up of the corporation, owned inventory that was used in connection 
with that business, 


(a) for the purposes of subparagraph (1)(a)(ili), the cost amount 
to the corporation at that time of property purchased by it that is 
included in that inventory shall be deemed to be the amount de- 
termined by the formula 

| AX B +D 


C 
where 


A is the amount, if any, that would be included under paragraph 
28(1)(c) in computing the corporation’s income for its last 
taxation year beginning before that time if that year had en- 
ded at that time, 


B is the value (determined in accordance with subsection 
28(1.2)) to the corporation at that time of the purchased in- 
ventory that is distributed to the parent on the winding-up, 


C is the value (determined in accordance with subsection 
28(1.2)) of all of the inventory purchased by the corporation 
that was owned by it in connection with that business at that 
time, and 


D is the lesser of 


(i) such additional amount as the corporation designates 
in respect of the property, and 


(ii) the amount, if any, by which the fair market value of 
the property at that time exceeds the amount determined 
for A in respect of the property; 
(b) for the purpose of subparagraph 28(1)(a)(i), the disposition 
of the inventory and the receipt of the proceeds of disposition 
therefor shall be deemed to have occurred at that time and in the 
course of carrying on the business; and 


(c) where the parent carries on a farming business and computes 
its income therefrom in accordance with the cash method, for 
the purposes of section 28, 


(i) an amount equal to the cost to the parent of the inventory 
shall be deemed to have been paid by it, and 


(ii) the parent shall be deemed to have purchased the inven- 
tory for an amount equal to that cost, 


in the course of carrying on that business and at the time it ac- 
quired the inventory. 
History: Subsec. 88(1.6) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 66(14), 
applicable to windings-up beginning after July 13, 1990. 
Interpretation Bulletins: IT-427R: Livestock of farmers. 


(1.7) Interpretation — For the purposes of paragraphs (1)(c) and 
(d), where a parent of a subsidiary did not deal at arm’s length with 
another person (other than a corporation the control of which was 
acquired by the parent from a person with whom the parent dealt at 
arm’s length) at any time before the winding-up of the subsidiary, 
the parent and the other person are deemed never to have dealt with 
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each other at arm’s length, whether or not the parent and the other 
person coexisted. 

Related Provisions: 87(11) — Application to vertical amalgamation; 256(6)-(9) — 
Whether control acquired. 


History: Subsec. 88(1.7) added by 1998, c. 19, subsec. 118(12), applicable to wind- 
ings-up that begin after February 21, 1994. 


(2) Winding-up of [other] Canadian corporation — Where a 
Canadian corporation (other than a subsidiary to the winding-up of 
which the rules in subsection (1) applied) has been wound up after 
1978 and, at a particular time in the course of the winding-up, all or 
substantially all of the property owned by the corporation immedi- 
ately before that time was distributed to the shareholders of the 
corporation, 


(a) for the purposes of computing the corporation’s 
(i) capital dividend account, 


(i.1) capital gains dividend account (within the meaning as- 
signed by subsection 131(6)), where the corporation is an in- 
vestment corporation, 


(ii) capital gains dividend account (within the meaning as- 
signed by section 133), and 


(iii) pre-1972 capital surplus on hand, 


at the time (in this paragraph referred to as the “time of compu- 
tation”) immediately before the particular time, 


(iv) the taxation year of the corporation that otherwise would 
have included the particular time shall be deemed to have en- 
ded immediately before the time of computation, and a new 
taxation year shall be deemed to have commenced at that 
time, and 


(v) each property of the corporation that was so distributed at 
the particular time shall be deemed to have been disposed of 
by the corporation immediately before the end of the taxation 
year so deemed to have ended for proceeds equal to the fair 
market value of the property immediately before the particu- 
lar time; 


(vi) [Repealed] 


(b) where the corporation is, by virtue of subsection 84(2), 
deemed to have paid at the particular time a dividend (in this 
paragraph referred to as the “winding-up dividend”) on shares of 
any class of its capital stock, the following rules apply: 


(i) such portion of the winding-up dividend as does not ex- 
ceed the corporation’s capital dividend account immediately _ 
before that time or capital gains dividend account immedi- 
ately before that time, as the case may be, shall be deemed, © 
for the purposes of an election in respect thereof under sub- 
section 83(2), 131(1) (as that subsection applies for the pur-_ 
poses of section 130) or 133(7.1), as the case may be, and | 
where the corporation has so elected, for all other purposes, | 
to be the full amount of a separate dividend, 


(i.1) [Repealed under former Act] 


(ii) the portion of the winding-up dividend equal to the lesser 
of the corporation’s pre-1972 capital surplus on hand imme-_ 
diately before that time and the amount by which the wind- 
ing-up dividend exceeds 


(A) the portion thereof in respect of which the corporation | 
has made an election under subsection 83(2), or 


(B) the portion thereof in respect of which the corporation — 
has made an election under subsection 133(7.1), 


as the case may be, shall be deemed not to be a dividend, 


(iii) notwithstanding the definition “taxable dividend” in sub- 
section 89(1), the winding-up dividend, to the extent that it. 
exceeds the total of the portion thereof deemed by subpara- 
graph (i) to be a separate dividend for all purposes and the 
portion deemed by subparagraph (ii) not to be a dividend, 

shall be deemed to be a separate dividend that is a taxable 
dividend, and ‘ 
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(iv) each person who held any of the issued shares of that 
class at the particular time shall be deemed to have received 
that proportion of any separate dividend determined under 
subparagraph (i) or (iii) that the number of shares of that 
class held by the person immediately before the particular 
time is of the number of issued shares of that class outstand- 
ing immediately before that time; and 


(c) for the purpose of computing the income of the corporation 
for its taxation year that includes the particular time, paragraph 
12(1)(t) shall be read as follows: 


“(t) the amount deducted under subsection 127(5) or (6) in 
computing the taxpayer’s tax payable for the year or a pre- 
ceding taxation year to the extent that it was not included 
under this paragraph in computing the taxpayer’s income 
for a preceding taxation year or is not included in an 
amount determined under paragraph 13(7.1)(e) or 37(1)(e) 
or subparagraph 53(2)(c)(vi) or (h)(ii) or the amount deter- 
mined for I in the definition “undepreciated capital cost” in 
subsection 13(21) or L in the definition “cumulative Cana- 
dian exploration expense” in subsection 66.1(6);”. 
Related Provisions: 69(5) — Property appropriated by shareholder on winding-up 
of corporation; 84(2) — Distribution of property on winding-up of corporation; 
88(2.1) — “Pre-1972 capital surplus on hand” defined; 89(3) — Ordering of simultane- 
ous dividends; 134 — Status of non-resident-owned investment corporation for 88(2). 
History: Subpara. 88(2)(a)(i.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
66(15), applicable to windings-up beginning after 1988. 
Subpara. 88(2)(a)(vi) repealed by 1994, c. 7, Sch. II (1991, c. 49), subsec. 66(16), ap- 
plicable to windings-up beginning after 1987. Subpara. 88(2)(a)(vi) formerly read: 


(vi) in calculating the income of the corporation for the taxation year so deemed 

to have ended, paragraph 12(1)(t) shall be read as follows: 
“(t) the amount deducted under subsection 127(5) or (6) in computing the 
taxpayer's tax payable for the year or a preceding taxation year to the ex- 
tent that it was not included in computing the taxpayer’s income for a pre- 
ceding taxation year under this paragraph or is not included in an amount 
determined under paragraph 13(7.1)(e) or 37(1)(e), or subparagraph 
53(2)(c)(vi) or (h)(ii) or for I in the definition “undepreciated capital cost” 
in subsection 13(21) or L in the definition “cumulative Canadian explora- 
tion expense” in subsection 66.1(6);” and 


Subpara. 88(2)(b)(i) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 66(17), to 
add “131(1) (as that subsection applies for the purposes of section 130)”, applicable to 
windings-up beginning after 1988. 

Para. 88(2)(c) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 66(18), applicable to 
_ windings-up commencing after 1987. 

_ Interpretation Bulletins: IT-126R2: Meaning of “winding-up”; IT-149R4: Winding- 
| up dividend. See also list at end of s. 88. 

_ Forms: RC145: Request to close Business Number (BN) accounts. 


(2.1) Definition of “pre-1972 capital surplus on hand” — 
_ For the purposes of subsection (2), “pre-1972 capital surplus on 
hand” of a particular corporation at a particular time means the 
amount, if any, by which the total of 


(a) the corporation’s 1971 capital surplus on hand on December 
31, 1978 within the meaning of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, as it read on that date, 


(b) the total of all amounts each of which is an amount in respect 
of a capital property of the corporation owned by it on Decem- 
ber 31, 1971 and disposed of by it after 1978 and before the 
particular time, equal to the amount, if any, by which the lesser 
of its fair market value on valuation day (within the meaning 
assigned by section 24 of the Income Tax Application Rules) and 
the corporation’s proceeds of disposition of that capital property 
exceeds its actual cost to the corporation determined without ref- 
erence to the Income Tax Application Rules other than subsec- 
tions 26(15), (17) and (21) to (27) of that Act, 


(c) where before the particular time a subsidiary (to the winding- 
up of which the rules in subsection (1) applied) of the particular 
corporation has been wound up after 1978, an amount equal to 
the pre-1972 capital surplus on hand of the subsidiary immedi- 
ately before the commencement of the winding-up, and 


(d) where the particular corporation is a new corporation formed 
as a result of an amalgamation (within the meaning of section 


S. 88(2.3) 


87) after 1978 and before the particular time, the total of all 
amounts each of which is an amount in respect of a predecessor 
corporation, equal to the predecessor corporation’s pre-1972 
capital surplus on hand immediately before the amalgamation 


exceeds 


(e) the total of all amounts each of which is an amount in respect 
of a capital property (other than depreciable property) of the cor- 
poration owned by it on December 31, 1971 and disposed of by 
it after 1978 and before the particular time equal to the amount, 
if any, by which its actual cost to the corporation determined 
without reference to the Income Tax Application Rules, other 
than subsections 26(15), (17) and (21) to (27) of that Act, ex- 
ceeds the greater of the fair market value of the property on val- 
uation day (within the meaning assigned by section 24 of that 
Act) and the corporation’s proceeds of disposition of the 
property. 

Related Provisions: 84(2) — Distribution on winding-up, etc.; 87(2)(t) — Deemed 


date of acquisition; 88(2.2) — Determination of pre-1972 CSOH; 88(2.3) — Actual 
cost of certain depreciable property. 


I.T. Application Rules: 26(15), (17), (21)-(27); 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-488R2: Winding-up of 90%-owned taxable Canadian 
corporations (archived). See also list at end of s. 88. 


(2.2) Determination of pre-1972 capital surplus on hand — 
For the purposes of determining the pre-1972 capital surplus on 
hand of any corporation at a particular time after 1978, the follow- 
ing rules apply: 
(a) an amount referred to in paragraphs (2.1)(b) and (e) in re- 
spect of the corporation shall be deemed to be nil, where the 
property disposed of is 


(i) a share of the capital stock of a subsidiary, within the 
meaning of subsection (1), that was disposed of on the wind- 
ing-up of the subsidiary where that winding-up commenced 
after 1978, 


(ii) a share of the capital stock of another Canadian corpora- 
tion that was controlled, within the meaning assigned by sub- 
section 186(2), by the corporation immediately before the 
disposition and that was disposed of by the corporation after 
1978 to a person with whom the corporation was not dealing 
at arm’s length immediately after the disposition, other than 
by a disposition referred to in paragraph (b), or 


(il) subject to subsection 26(21) of the Income Tax Applica- 
tion Rules, a share of the capital stock of a particular corpora- 
tion that was disposed of by the corporation after 1978, on an 
amalgamation, within the meaning assigned by subsection 
87(1), where the corporation controlled, within the meaning 
assigned by subsection 186(2), both the particular corpora- 
tion immediately before the amalgamation and the new cor- 
poration immediately after the amalgamation; and 


(b) where another corporation that is a Canadian corporation 
owned a capital property on December 31, 1971 and subse- 
quently disposed of it to the corporation in a transaction to 
which section 85 applied, the other corporation shall be deemed 
not to have disposed of that property in the transaction and the 
corporation shall be deemed to have owned that property on De- 
cember 31, 1971 and to have acquired it at an actual cost equal 
to the actual cost of that property to the other corporation. 


Interpretation Bulletins: [T-488R2: Winding-up of 90%-owned taxable Canadian 
corporations (archived). See also list at end of s. 88. 


(2.3) Actual cost of certain depreciable property — For the 
purpose of subsection (2.1), the actual cost of the depreciable pro- 
perty that was acquired by a corporation before the commencement 
of its 1949 taxation year that is capital property referred to in that 
subsection shall be deemed to be the capital cost of that property to 
the corporation (within the meaning assigned by section 144 of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, as it read in its application to the 1971 taxation year). 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
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(3) Dissolution of foreign affiliate — Where on the dissolution 
of a controlled foreign affiliate (within the meaning assigned by 
subsection 95(1)) of a taxpayer (in this subsection referred to as the 
“disposing affiliate”) one or more shares of the capital stock of an- 
other foreign affiliate of the taxpayer have been disposed of to the 
taxpayer, 


(a) the disposing affiliate’s proceeds of disposition of each such 
share and the cost thereof to the taxpayer shall be deemed to be 
an amount equal to the adjusted cost base to the disposing affili- 
ate of the share immediately before the dissolution, or such 
greater amount as the taxpayer claims not exceeding the fair 
market value of the share immediately before the dissolution; 
and 


(b) the taxpayer’s proceeds of disposition of the shares of the 
disposing affiliate shall be deemed to be the amount, if any, by 


which the total of 


(i) the cost to the taxpayer of the shares of the other foreign 


affiliate, as determined in paragraph (a), and 


(ii) the fair market value of any property (other than the 
shares referred to in subparagraph (1i)) disposed of by the dis- 


posing affiliate to the taxpayer on the dissolution, 


exceeds 


(iii) the total of all debts owing by the disposing affiliate, and 
of all amounts of other obligations of the disposing affiliate 
to pay amounts, otherwise than as or on account of a divi- 
dend owing by the disposing affiliate to the taxpayer or to 
persons with whom the taxpayer was not dealing at arm’s 
length, that were outstanding immediately before the dissolu- 
tion and that were assumed or cancelled by the taxpayer on 


the dissolution. 
Proposed Amendment — 88(3) 


(3) Distributions of property of a foreign affiliate — If, at 
any time, a taxpayer resident in Canada receives a property from a 
foreign affiliate of the taxpayer (the property received and the for- 
eign affiliate from which the property was received being referred 
to in this subsection as the “distributed property” and the “dispos- 
ing foreign affiliate”, respectively), on a dissolution and a liquida- 
tion of the disposing foreign affiliate, on a redemption of shares of 
the capital stock of the disposing foreign affiliate, as a payment of 
a dividend by the disposing foreign affiliate, or as a distribution of 
property by the disposing foreign affiliate, 


(a) where the distributed property was, ane aint before that 
time, a share of the capital stock of another foreign affiliate of 
the taxpayer and an excluded property of the pie: a 
affiliate, the distributed property ; 


(i) is deemed to have been disposed of, at that time, by the 
disposing foreign affiliate to the taxpayer for Po of 
Sse that are equal to 


(A) unless a valid election is made inder clause (B), the 
adjusted cost base to the disposing foreign affiliate of 
the distributed puoperty. famiediataly yerore that time, 
and — 


-(B) the amount that the taxpayer elects in the prescribed 
manner and in the prescribed time in respect of the dis- 
tributed property, which amount may not be less than 
the adjusted cost base to the disposing foreign affiliate 
of the distributed property immediately before that time 
and may not exceed the fair market value, at that time, 
of the distributed property, and 


(ii) is deemed to have been acquired, at that time, by the 


taxpayer at a cost equal to the amount, determined under 
subparagraph (i), to be the disposing foreign affiliate’s pro- 


ceeds of disposition of the distributed property; 


Income Tax Act, 


Uae - foreign affiliate to 
~ that are equal to the fair market value, at that time, of the 


he where the taxpayer disposed of shares of the capi 
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_tion of the disposing foreign affiliate or on the redemption, a 
_ quisition or cancellation of shares of the disposing foreign af- 


disposition of the shares. are deemed to be the amou dete: 


mined by the formula - 


_ where 
A is the total Of all amounts ee on which 1 is che ¢ cot to the 


_ gation of the disposing foreign affiliate to pay an amou 


(d) where the taxpayer received distributed property as a divi- 
paid by the disposing foreign affiliate or the amount of the dis- 


_ the taxpayer, as case may be, is deemed to Ped thea amount de 
: termined by the formula 


D is the total of all amounts: each of which is the cost to ‘the 


E ‘is the total of all amounts each of which § is he's amount of 


: (e) the amount ofa distribution of property made, at that tim 


_ ticular share of the capital stock of disposing foreign affilia 
held by the taxpayer, at that time, to the extent that it is reaso’ 
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(b) where the distributed property is property to which par: 
oo (a) does not apply, the distributed property is’ deemed 


: @) to have been disposed of, at that time, _ by th 
h taxpayer for proceeds of 


distributed property, and — 


Gi) to have been a uired, at that t time, se t 

cost equal to the amount, determined under subparagrap! 
(i), to be the disposing foreign affiliate’ S$ Proceeds. of S 

sition of the distributed property, | 


of the disposing foreign affiliate on the dissolution and liqu 


filiate, as the case may be, the taxpayer’s proceeds | 


- taxpayer of a distributed property received by the taxpayer 
_as consideration for the disposition of the shares, aid 7 


B is the total of all amounts each of which is the amount 
_ debt owing by the disposing foreign affiliate, or of an obl 


(other than a dividend payable to the taxpayer or to perso 
with whom the taxpayer does not deal at arm’s length) tha : 
was assumed or cancelled by the taxpayer because of the 
dissolution and liquidation or because of the ease 
acquisition or cancellation; : 


dend or a distribution of property, the amount of the dividend 


tribution of property made by the disposing foreign affiliate to 


where 
taxpayer of a distributed property received by the taxp 
from the disposing foreign affiliate as the payment of a 


idend or as the sbstnibnon of Prop ERY as the case may 
and . 


debt owing by the disposing foreign affiliate or of an obli- 
gation of the disposing foreign affiliate to pay an amou 
(other than a dividend payable to the taxpayer or to persons 
_with whom the taxpayer does not deal at arm’s length) that 
was assumed or cancelled by the taxpayer. because of th 
payment of the dividend or because of the distribution 


by the disposing foreign affiliate to the taxpayer, is to be: 
ducted in computing the taxpayer’s adjusted cost base of a par: 


able to consider the distribution to be a payment made y 
disposing foreign affiliate to the taxpayer as 


(i) a return of an amount that was received by the aisposit 
foreign affiliate as conse aaon for the i issuance of me Par 
ticular share, or ; 


- Gi) a return of an amount of contributed surplus that wi 
received by the disposing foreign affiliate before that time, 
as a contribution of capital to the disposing foreign affiliate 
by the shareholder that held the particular share at the tim 
of the contribution; and 
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(f) the amount of a distribution of property made, at that time, 
by the disposing foreign affiliate to the taxpayer is to be in- 
cluded in computing the taxpayer’s income as income from 
property that is the shares of the capital stock of the disposing 


foreign affiliate held at that time by the taxpayer, to the extent 
that it is not deducted, under paragraph (e), in computing the 
adjusted cost base of a particular share of the capital sok of 


the disposing foreign affiliate held by the taxp 


Application: The February 27, 2004 draft legislation (Part 2 
subsec. 130(2), will amend subsec. 88(3) to read as. abo 
received after February 27, 2004, 


Technical Notes: Subsection 88(3) provides for ie that 
of a controlled foreign affiliate (a “disposing affiliate”) of a taxpaye 


ada. For example, shares of a foreign affiliate of a taxpayer that are transferred to the © 
taxpayer on the dissolution of the ee affiliate will be considered to have been — 
disposed of by the controlled foreign affiliate, and to have been acquired by the tax- _ 
payer, for the adjusted cost base or such greater amount as the taxpayer claims not _ 
exceeding the fair market value of the shares. Also, in general terms, the taxpayer's | 


proceeds of disposition of the taxpayer’ s shares of the capital stock of the controlled 


foreign affiliate disposed of on the. dissolution are deemed to be the amount, if any, _ 

ch of which i is the cost to the taxpayer of property | 
controlled foreign affiliate on the dissolution ex- _ 
the co mile foreign affiliate. that were assumed, OF 


by which the total of all amour 
Teceived by the taxpayer 
ceeds the total of all debts 
cancelled by the taxpayer | 


In general terms, subsecti ) 
received, by a taxpayer resident in Canada from a foreign affiliate ofa taxpayer resi- 
dent i in Canada, in the following circumstances: 


. * on a dissolution and liquidation of the foreign affiliate, 


ona a redemption of shares iy the foreign affiliate, 


as payment of a dividend by the foreign affiliate, or / 


as a distribution of property by the foreign affiliate. — 
This amendment applies to property received after Febru 


; posed subsection 883) provides for the following rule 
1 this commentary as the “distribution time”), a taxpaye 
eives, in the circumstances described above, a property fro1 
the taxpayer (the property received and the foreign affiliate fr 
was received being referred to in this subsection as the “distributed pri 
“disposing foreign affiliate”, respectively): 


_ property of the disposing foreign affiliate, 


disposition tha ae ‘ 


to the disposin 


liate of the distributed property, immediately 
before that time, a 


* the amount that os anpaver elects in the prescribed manner and in (ihe 
prescribed time (see proposed new section 5919 of the Income Tax Reg- 
ulations) in respect of the distributed property, which amount may not 


be less than the adjusted cost base to the disposing foreign affiliate of 


ceed the fair market value, at that time, of ne di 


~~ oe and 


— the distributed property is deemed to have been acqui 
___ taxpayer at a cost equal to the amount determined tc 
_affiliate’s proceeds of disposition of the distribu 


If the distributed property is not, immediately before the dis 
share of the capital stock of another foreign affiliate of the. 
cluded property of the disposing foreign affiliate, . 


the distributed property is deemed to have been disposed of, at that time, by 
the disposing foreign affiliate to the taxpayer for proceeds of disposition that 
are equal to the fair market value, at that time, of the distributed property, 
and 


affiliate’s proceeds of disposition of the distributed property. 


if the taxpayer disposed of shares of the capital stock of the disposing fos 
affiliate on the dissolution and liquidation of the disposing foreign affiliate or on 
_ the redemption, acquisition or cancellation of shares of the disposing foreign af- 
filiate, as the case may be, the taxpayer's proceeds of disposition of the shares 
are deemed to be the amount determined by the formula 


A-B 


1 883) i being amended to be ple to eG ' 


+ If the distributed property was. immediately before the distibytion time, : a “she 
__ of the capital stock of another foreign affiliate of the ae and an excluded — 


— the distributed property is. deemed to have been disposed of at the acne : 
tion time, by the dispo e -“ gn eee to me ees for ee of 


red to below is made, the adjusted cost base 


the distributed property immediately before that | time and may not ex- 


jer and an ex- 


— the distributed property is deemed to have een acquired, at that time, by the 
taxpayer at a cost equal to the amount determined to be the disposing foreign 


S. 88(3) 


where — 


A is the total of all amounts each of which is the cost to the taxpayer of a 
distributed property received by os — as consideration for the dispo- 
“* sition oF the shares, and” 


Bis the total of all amounts io of whe is the amount of a debt owing by the 
disposing foreign affiliate or of an obligation of the disposing foreign affili- 
ate to pay an amount (other than a dividend payable. to the taxpayer or to 
persons with whom the taxpayer does not deal at arm’s length) that was as- 

_ sumed or cancelled by the taxpayer because of the dissolution and liquida- 
tion or because of the Fodcmpuon, acq 


« Ifthe taxpayer has received distributed propert as a dividend or a distribution of 
property, the amount of the dividend paid by lisposing foreign affiliate or the 

_ amount of the distribution of property made by the disposing foreign affiliate to 
the taxpayer, as case may be, is Gere to ee the amount determined by the 
oe _ 

eee 

Dd he otal of all amounts each of which is the cost to the taxpayer of a 

uted property received by the taxpayer from the disposing foreign af- 

ieee of a dividend or as the distribution of Prepery, as awe / 


is 


f all amounts each of which i is the amount of a debt owing bya the 
gn affiliate or of an obligation of the disposing foreign affili- — 
ay an amount (other than a dividend Payable to the taxpayer or to 
ith whom the taxpayer does not deal at arm’s length) that was as- 
sumed or cancelled by the taxpayer Because of the payment of the dividend 
or because of the distribution. 


° The amount of a distribution of property made, at the distribution time, by the 
disposing foreign affiliate to the taxpayer, is to be deducted in computing the 
taxpayer's adjusted cost base of a particular share of the capital stock of the 
disposing foreign affiliate held by the taxpayer at that time, to the extent that it 

__ Is reasonable to consider the distributio Payment made by the disposing 

filiate to the taxpayer as 


t EL ae disposing foreign affiliate as 
consideration for the issuance of the porecular share, or 


—a return 7 an amount of conoid surplus that was received by the dispos- 
_ ing foreign affiliate, before the distribution time, as a contribution of capital 
to the disposing foreign affiliate by the shareholder that held the particular 

‘share at that fime of the contribution. 


The amount of a distribution of property fre, at the distribution time, by the 
. disposin ig foreign affiliate to the taxpayer is to be included in computing the tax- 
payer’ income as income from property that is the shares of the capital stock of . 
_ dis oreign affiliate held at that time by the taxpayer, to the extent that it is 


d i sompotins the ey cost base of a ee share of the — 


We are. respondi g to your correspondence and related communications made on be- 
half of [xxx] in connection with proposed subsection 88(3) of the Income Tax Act 
(the “Act’), as contained in the draft technical amendments released on February 27, 
2004 by the Minister of Finance, the Honourable Ralph Goodale. 


In your correspondence and communications, you mention the case where a foreign 
affiliate of a taxpayer resident in Canada makes a payment to the taxpayer of an 
amount in respect of shares held by the taxpayer. of a particular class of shares of the 
capital stock of the foreign affiliate. ro the De of your submission, you ask us 
to assume that 


* the payment in question ( is not a divide nder ihe televant foreign corporation 
_ law governing the foreign affiliate and is a reduction or a return to the taxpayer 

of the shares’ portion of the paid-up capital in respect of the particular class of 
_ shares under that law, and 


* the amount of the payment in. Gietion does not exceed the taxpayer’s pro-rata 
portion (based on the proportion that the number of shares of the particular class 
of shares held by the taxpayer is of the total number of outstanding shares of the 
particular class) of the amount of money that had been received by the foreign 
affiliate on the issuance of shares of the particular class or received by another 
foreign. affiliate of the taxpayer on the issuance of shares of the capital stock of 

_ that other foreign affiliate that were exchanged for shares of the particular class. 


Under the Act as it currently reads, the payment in question would be treatéd as a 
return of the paid-up capital of the shares of the particular class held by the taxpayer 
and would be deducted, under paragraph 53(2)(b), in computing the adjusted cost 
base to the taxpayer of the shares. No amount would, under the Act as it currently 
reads, be included in the income of the taxpayer in respect of the payment except 
amounts that may be required to be included in the taxpayer’s income because of a 
gain that could arise, under subsection 40(3), in respect of the payment if the amount 
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of the payment exceeded the taxpayer’ s Ts cost base of ose shares bey by the 
taxpayer. 

The proposed subsection 88(3) of the Act sat was eden | in the eee 27, 2004 
draft technical amendments was not intended to change the tax outcome described. 
above in respect of the payment made as a return of the paid-up capital of the shares _ 
of the foreign affiliate described above. Although our Branch is studying further revi- 
sions to that proposed subsection 88(3), it is not intended that any such revisions that 
we would recommend to the Minister of Finance would change that tax outcome in 
respect of such a payment. I can also confirm that the operation of that proposed _ 
subsection 88(3) is not intended to be dependent upon the source of the funds used — 
by the foreign affiliate of the taxpayer to make such a payment to. 7 taxpay 


I trust that the foregoing provides the clarifications sought. 


Yours sincerely, 


Brian Ernewein : 
Director, Tax Legislation Division, Tax Policy Branch 


Letter from a of Figence, ney 19, 2005: 
Dear [xxx]: 
Subject: Subsection 88(3) of the Income Tax Act 


Thank you for your letter dated July 30, 2004 in connection with pee subsection 
88(3) of the Income Tax Act (the “Act”), as contained in the draft technical amend- 
ments released on February 27, 2004 by the Minister of Finance. 


Your letter relates to the application of that proposed subsection 883) to ‘proposed 
distribution of money to a taxpayer resident in Canada by a foreign affiliate of the — 
taxpayer made in respect of shares of the capital stock of the foreign | affiliate held by 
the taxpayer. According to your letter, that distribution is in respect of amounts in-_ 
cluded in the shares’ portion of the paid-up capital (determined under the relevant 
foreign corporation law) in respect of the class of shares of the capital stock . S 
foreign affiliate to which the shares belong. - 


Your concern is that the portion of a distribution that is not tered by proposed sub- . 
section 88(3) as a reduction to the adjusted cost base to the taxpayer of the shares 
would be treated by that proposed subsection as income from property (other than 
dividends) from the shares. You request that that proposed subsection (88(3) be re- 
vised so as to treat the amount of that distribution made to the taxpayer in respect of 
the shares, to the extent that the amount exceeds the total of the amounts of the re- 
ductions in respect of the distribution to the adjusted cost base to the taxpayer of the — 
shares, as the payment of a dividend on the shares. You argue that such a revision to — 
proposed subsection 88(3) would, where the taxpayer is a corporation, enable the 
taxpayer to benefit from the deductions permitted under section 113 of the Act in 
respect of dividends paid by the foreign affiliate that are prescribed by: the Income 
Tax Regulations to be paid out of the e foreign affiliate’s oF — in ee of 
the taxpayer. ; 


From a tax policy perspective, we agree thal: in the circumstances decooe in your / 


letter, it would be appropriate to make the change you have requested. We are cur- 
rently considering revisions to that proposed subsection 88(3) of the Act, and the 


requested revision to subsection 88(3) that is described in this letter is to be included _ 


in our recommendations to the Minister oF Finance. 
Thank you again for. writing. 
Yours sincerely, : 


Brian Erhewein 
Director, Tax Legislation Daicen Tax Poliey Branch - 


Letter from Dept. of Finance, August 16, 2005: 
Dear [xxx]: 


I am writing in response to your letter dated July UL 2005 with ore . propesd 


subsection 88(3) of the Income Tax Act as contained in the foreign affiliate proposals _ 


announced on February 27, 2004 by the Minister of Finance. You requested confir- 
mation of certain possible modifications to that proposed subsection 88(3) and, pre- 
sumably, certain other modifications to section 88 of the Act that would apply in the 


case of certain liquidations and dissolutions of foreign affiliates of a taxpayer resi- 


dent in Canada, 


As noted in your letier existing bcc 88(3) a the Act oe that, her a 


property of a controlled foreign affiliate of a taxpayer resident in Canada that isa 


share (the “disposed share”) of the capital stock of another foreign affiliate of the 
taxpayer is disposed of to the taxpayer on the dissolution of the controlled foreign 


affiliate (the “dissolved foreign affiliate”), the dissolved foreign affiliate’s proceeds _ 
of disposition of the disposed share are deemed to equal its adjusted cost base to the _ 


dissolved foreign affiliate immediately before the dissolution (or such greater amount 
as the taxpayer claims not exceeding the fair market value of the disposed share). 
The taxpayer's cost of the disposed share is deemed to equal the disposed foreign 


affiliate’s proceeds of disposition in respect of the disposed share. In accordance with 


the results determined under section 69 of the Act, each other type of property of the 
dissolved foreign affiliate that is disposed of by the dissolved foreign affiliate to ‘the 


taxpayer on the dissolution is treated as having been disposed of by the dissolved _ 
foreign affiliate for proceeds, and to have been acquired by the taxpayer at a cost, _ 


equal to that property’s fair market value. The taxpayer's proceeds from the disposi- 
tion of the shares of the capital stock of the dissolved foreign affiliate are deemed to 


equal the amount (if any) by which the total cost to the taxpayer of all the property 


disposed of to the taxpayer by the dissolved foreign affiliate on the dissolution ex- 


assumed or cancelled by the taxpayer on the dissolution. 


‘As you know, proposed subse 


of the taxpayer to the taxpaye: 


same treatment as the distribution of that property to the taxpayer on a share redem 


Income Tax Act, Part I, Division B 


ceeds the total amount of debts and other obligations « of the dissolved foreign affiliate 


(other than dividends payable to ‘the taxpayer or non-arm’s lenge ro) that are 


n 88(3), as ‘contained in the ae 2004 propo 
als, ubstantially changed the scope and operation of the rule. In particular, 
of the rule was extended to cover | | distributions of property by all foreign affiliates 
4 hether or not the distribution was on the dissolutio 
of the foreign affiliate or the reign affiliate was a controlled foreign affiliate of 
taxpayé er. Yor example, a distribution of a property by a foreign affiliate ofa taxpayer 
(the “distributing foreign affiliate”) to the taxpayer as a dividend in. kind receives the 


tion made by the distributing forei affiliate or in the course of a liquidation 
dissolution of the distributing foreign affiliate. As well, in contrast to existing : subsec- 
tion 88(3), shares of the capital stock of another foreign affiliate of the taxpayer that 
are distributed by the distributing foreign affiliate to the taxpayer would be treated 
differently under the February 2004 proposals, depending on whether or not the 
shares are excluded property of the foreign affiliate. Where such a distributed share is 
an excluded property of the foreign affiliate, under the February 2004 proposals, the — 
taxpayer is permitted to elect to treat the distributing foreign affiliate’s proceeds o 
disposition of the share as being an amount that is equal to the adjusted cost base, 
immediately before the distribution, of the share or such greater amount that does not 
exceed the fair market value of the share immediately before the distribution. Where 
it is not, the share is treated, in accordance with the results that would be obtaine 

under section 69, as having been disposed of by the distributing foreign affiliate for 
proceeds of disposition ae to the » market value of the share immediately before 
the distribution. _ 


In our letter, you refer to comments fads by Department of Pao officials that 
the Tax Legislation Division is considering requested revisions to proposed subsec- 
tion 88(3) that would provide an additional and distinct rule in circumstances where a 
distributing foreign affiliate of a taxpayer, that is wholly-owned or substantially 
wholly-owned by the taxpayer, distributes, in the course of its liquidation and disso- 
lution, property to the taxpayer in respect of shares of the capital stock of the distrib- - 
uting foreign affiliate held by the taxpayer. Under such revisions, the taxpayer would 
be able to elect the distributing foreign affiliate’s proceeds of distribution and the 
taxpayer’s cost for each property of the distributing foreign affiliate (not only ex- 
cluded property) that is distributed by it to the taxpayer in such circumstances. The 
revisions would provide that the taxpayer could elect an amount that would result i 
no gain or loss of the distributing foreign affiliate in respect of the distributed pro- 
perty, or such greater amount (not exceeding the distributed property’s fair market 
value) that would result in a gain of the distributing foreign affiliate in respect of the 
distributed property. You request confirmation that such revisions will ve recom- 
mended to the Minister of Finance. : 


From a tax policy viewpoint, we would copper shh an  addiogne and distinc rule i in 
subsection $8(3) provided that the distributing foreign affiliate is wholly-owned ¢ 
substantially wholly-owned by the taxpayer. In those circumstances, it could be con- 
sidered that no substantial change i in the ultimate economic interests in the distributed 
property of the distributing foreign affiliate could occur by reason of the liquidation 
and dissolution of the distributing foreign affiliate. We note that subsection 88(1) 
requires ownership of not less than 90 percent of shares of each class and, all things 
being equal, we would propose to apply the same threshold in the context of subsec- 
tion 88(3). Based, however, on discussions with representatives of the tax communit 
on this point, we are prepared to adopt a different test in connection with subsectior 
88(3) to determine whether the taxpayer meets the equity ownership threshold in the 
foreign affiliate to qualify for such an additional and distinct rule in that subsection. 
The test would require the taxpayer to hold shares of the capital stock of the foreign 
affiliate such that, in total, the taxpayer has at least 90 percent of the voting rights at 
a general meeting of the foreign affiliate in all circumstances (immediately before the 
commencement of the liquidation and dissolution of the foreign affiliate) and such 
that the fair market value of all properties distributed to the taxpayer, in respect of 
shares of the capital stock of the foreign affiliate, by the foreign affiliate in the course 
of the liquidation and dissolution is equal to at least 90 percent of the total fair mar- 
ket value of all properties distributed to all shareholders of the foreign affiliate, in 
respect of shares of the capital stock of the foreign affiliate, by the ss affiliate in 
the course of the liquidation and dissolution, - 


Although the technical details of the possible podiications to that opened subsec- 
tion 88(3) and to section 88 of the Act are still being finalized, we can confirm, 
general terms, our intention to recommend that modifications be made to that propo: 
sal and to section 88 and other relevant provisions of the Act. Those recommended 
modifications would treat a liquidation ; and dissolution of a foreign affiliate of a tax: 
payer 1 resident in Canada as a qualifying liquidation and dissolution of that foreign 
affiliate of the taxpayer if the taxpayer meets the required equity ownership threshold 
in the foreign affiliate. In general terms, the recommended modifications would also 
provide for the following tax rules in- respect of a qualifying liquidation and dissolu 
tion of a foreign affiliate of a taxpayer resident in Canada where the taxpayer so 
elects in writing to have those tax rules apply i in respect of the qualifying liquidation 
and dissolution of the foreign affiliate: 


+ the foreign affiliate would be deomed to have disposed of Se property. (th 
__ “distributed property’) that is distributed, in the course of the qualifying liquida 
_ tion and dissolution, by the foreign affiliate to the taxpayer in respect of shar 
of the capital stock of the foreign affiliate held by the taxpayer for proceeds oO 
disposition (assuming that the foreign affiliate has not received consideratio 
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from the taxpayer in respect of the distributed property that exceeds the amount 
described below as the “relevant cost amount’ of the distributed property) that 
are equal to the greater of 


+ the “relevant cost amount” of the distributed property to the foreign affiliate 
in respect of the taxpayer (being essentially the amount that would generally 


result in no gain or loss to the foreign affiliate in respect of the taxpayer in 


respect of the disposition of the distributed property), and 


* the amount elected by that taxpayer (not exceeding the fair market value of 
the particular distributed property); — a 
any income or taxable capital gain of the foreign affiliate derived from the dispo- 
sition of the distributed property would be included in computing the foreign 
_ affiliate’s foreign accrual property income in respect of the taxpayer: 
the taxpayer's cost of the distributed property would be deemed to be equal to 
the foreign affiliate’s proceeds of disposition of that property; 
the amount of the distribution made by the foreign affiliate to the taxpayer in 
__ respect of the distributed property would be deemed to be equal to the amount, if 
~ any, by which the cost to the taxpayer of the distributed property exceeds the 
total of all of the following amounts: ol 


° 


* the portion of an amount owing by or of an obligation of t 
(other than dividends payable to the taxpayer or non-ai 
that was assumed or cancelled by the taxpayer because o 

_ the distributed property, and . 


* the cost to the foreign affiliate of a property that wa: 
affiliate from the taxpayer as consideration for tha 

_ eign affiliate of the distributed property; and 

> the portion of the amount of the distribution made by the fo 

__ taxpayer in respect of the distributed property that relates to a particular share of 
the capital stock of the foreign affiliate would be treated as —™ 


* a return of the paid-up capital in respect of the particular share in respect of 


_ the taxpayer to the extent of the “foreign paid-up capital” in respect of the 


_ Particular share in respect of the taxpayer (generally, the particular share’s 


Portion of the total amounts contributed by the foreign affiliate’s sharehold-_ 
| respect of the shares of the class to which the - 


ers to the foreign affi 

- particular share belo 
_in respect of sh. 
a dividend paid b 
respect of the partic 
the distribution is n 


te 


° 


ebruary 27, 2004. _- 
hank you for writing. 
urs sincerely, 


3rian Ernewein — _.  . 
Director, Tax Legislation Division, Tax Policy Bran: a 
ter from Dept. of Finance, April 12, 2006: — 
Near [xxx]: a ; 
N writing in response to your letters dated December 12, 2005 and J juary 30, 
006 with 
ome Tax Act (the “Act’) as contained in the foreign affiliate proposals announced 
n February 27, 2004 by the Minister of Finance. You have requested confirmation 
f certain possible modifications to proposed subsection 88(3) and paragraph 


3(2)(e.1) and certain other identified related provisions of the Act that would apply - 


xpayer resident in Canada. 
ubsection 88(3) of the Act 2 
S noted in your correspondence, existing subsection 88(3) of the Act provides that, 
here a property of a controlled foreign affiliate of a taxpayer resident in Canada that 
& share of the capital stock of another foreign affiliate of the taxpayer is disposed 
‘to the taxpayer on the dissolution of the controlled foreign affiliate (the “disposing 
reign affiliate’), the disposing foreign affiliate’s proceeds of disposition of the 
lare are deemed to equal its adjusted cost base to the disposing foreign affiliate 
mediately before the dissolution (or such greater amount as the taxpayer claims 
rt exceeding the fair market value of the share). The taxpayer’s cost of the share is 
emed to equal the disposing foreign affiliate’s proceeds of disposition in respect of 
€ share. In accordance with the results determined under section 69 of the Act, each 
her type of property of the disposing foreign affiliate that is disposed of by the 

sing foreign affiliate to the taxpayer on the dissolution is treated as having been 
sposed of by the disposing foreign affiliate for proceeds, and to have been acquired 

he taxpayer at a cost, equal to that property’s fair market value. Existing subsec- 
88(3) also provides that the taxpayer’s proceeds from the disposition of shares 
Id by the taxpayer in the capital stock of the disposing foreign affiliate are deemed 
€qual the amount (if any) by which the total cost to the taxpayer of all the property 
iposed of to the taxpayer by the disposing foreign affiliate on the dissolution ex- 
eds the total amount of debts and other obligations of the disposing foreign affiliate 


) a liquidation and dissolution, after February 27, 2004, of a foreign affiliate of a 


ffiliate to the 


respect to proposed subsection 88(3) and paragraph 95(2)(e.1) of the Jn-_ 
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(other than dividends payable to the taxpayer or non-arm’s length persons) that are 
assumed or cancelled by the taxpayer on the dissolution. 


In your correspondence, you asked for confirmation of our intention to recommend 
that proposed subsection 88(3) be revised to provide an additional and distinct rule in - 
circumstances where a foreign affiliate (the “disposing foreign affiliate”) of a tax- 
payer resident in Canada distributes, in the course of its liquidation and dissolution, 
property to the taxpayer in respect of shares of the capital stock of the disposing 
foreign affiliate held by the taxpayer. Under such a revision, the taxpayer would be 
able to elect to treat the amount of the disposing foreign affiliate’s proceeds of distri- 
uti y of the disposing foreign affiliate (not only excluded pro- _ 
by it to the taxpayer in such circumstances as being such a 
vould result in no gain or loss of the disposing foreign affili- 
tibuted property, or to be such an amount (not exceeding the _ 
ir market value) that would result in a gain of the disposing 

ign affili spect of the distributed property. That particular amount would. 
also be treated as the amount of the taxpayer's cost for that distributed property. 


From a tax policy viewpoint, such an additional and distinct rule in subsection 88(3) 
would be supportable provided that the disposing foreign affiliate is wholly-owned or 
substantially wholly-owned by the taxpayer. It could, in those circumstances. be con- 
sidered that no substantial change in the ultimate economic interests in the distributed 
property of the disposing foreign affiliate would occur by reason of the liquidation 
and dissolution of the disposing foreign affil ¢ that subsection 88(1) re- 
quires ownership of not less than 90% « each class and, all things 
being equal, we would propose to apply J in the context of subsec- 
tion 88(3). Based, however, on discussion es of the tax community 
on this point, we are prepared to adopt a connection with subsection 
88(3) to determine whether the taxpayer meet: lity ownership threshold in the 
disposing foreign affiliate to qualify for such an additional and distinct rule in that 
subsection. The test would require the taxpayer to hold shares of the capital stock of 
the disposing foreign affiliate such that, in total, the taxpayer has at least 90% of the 
voting rights at a general meeting of the disposing foreign affiliate in all circum- 
stances (immediately before the commencement of the liquidation and dissolution of _ 
the disposing foreign affiliate) and such that the fair market value of all properties 
to the taxpayer, in respect of shares of the capital stock of the disposing 
he disposing foreign affiliate in the course of the liquidation and _ 
least 90% of the total fair market value of all properties _ 
reholders of the disposing foreign affiliate, in respect of shares of 
sposing foreign affiliate, by the disposing foreign affiliate in 


dation and dissolution. 


Although hnical details of the possible modifications to that proposed subsec- 
tion 88(3) and to the related provisions of the Act are still being finalized, we can 
confirm, in general terms, our intention to recommend that modifications be made to 
that proposal and to the other relevant provisions of the Act. Those recommended 
modifications would treat a liquidation and dissolution of a foreign affiliate of a tax- 
payer resident in Canada as a qualifying liquidation and dissolution of that foreign 
affiliate of the taxpayer if the taxpayer meets the required equity ownership threshold 
in the foreign affiliate. In general terms, the recommended modifications would also 

fying liquidation and dissolu- 
ada where the taxpayer so 
the qualifying liquidation 


sposed of each property (the 
_ “distributed property”) that is distributed, in the purse of the qualifying liquida- 
tion and dissolution, by the foreign affiliate to the taxpayer in respect of shares 
of the capital stock of the foreign affiliate held by the taxpayer for proceeds of 
disposition (assuming that the foreign affiliate has not received consideration 
from the taxpayer in respect of the distributed property that exceeds the amount 
_ described below as the “relevant cost amount’ of the distributed property) that 
are equal to the greater of 
! relevant cost amount” of the distributed property to the foreign affiliate 
espe the taxpayer (being essentially the amount that would generally 
ain or loss to the foreign affiliate in respect of the taxpayer in 
f the disposition of the distributed property), and 


. 


__* where the foreign affiliate is a controlled foreign affiliate of that taxpayer, 
_ the amount elected by that taxpayer (not exceeding the fair market value of 
the particular distributed property): 


_any income or taxable capital gain of the foreign affiliate derived from the dispo- 


2. 
sition of the distributed property would be included in computing the foreign 
affiliate’s foreign accrual property income in respect of the taxpayer: 

3. the taxpayer’s cost of the distributed property would be deemed to be equal to 
the foreign affiliate’s proceeds of disposition of that property: 

4. the amount of the distribution made by the foreign affiliate to the taxpayer in 


respect of the distributed property would be deemed to be equal to the amount, if 
any, by which the cost to the taxpayer of the distributed property exceeds the 
total of all of the following amounts: 


* the portion of an amount owing by or of an obligation of the foreign affiliate 
(other than dividends payable to the taxpayer or non-arm’s length persons) 
that was assumed or cancelled by the taxpayer because of that distribution of 
the distributed property, and 


S. 88(3) Income Tax Act, Part I, Division B 


trolled by the parent before the amalgamation shall be deemed to 
have been acquired by the parent immediately before the 
amalgamation. 
History: The opening words of subsec. 88(4) amended by 2001, c. 17, subsec. 66(5), 
applicable to windings-up that begin after November 1994. The opening words for- 
merly read: 


5. ae portion ] the amount of the distri 
taxpayer in oS of tie ada 


(4) For the purposes of paragraphs (1)(c), (d) and (d.2), 


Subsec. 88(4) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 66(20), applicable 
to windings-up beginning after March 1977. Subsec. 88(4) formerly read: 


"particular share i . (4) In determining, for the purposes of paragraphs (1)(c) and (d), whether control 
of any corporation has been acquired, control shall be deemed not to have been 
acquired by virtue of any amalgamation and any corporation formed as a result 
of any amalgamation shall be deemed to be the same corporation as, and a con- 
tinuation of, each predecessor corporation and, in the case of a merger described 
in subsection 87(9), control of a predecessor corporation that was not controlled 
by the parent prior to such a merger shall be deemed to have been acquired by 
the parent immediately prior to the merger. 


oa dividend paid by! 


ay) loss of thet taxpayer resident i in Canada from the dispo ti m0 
share of the foreign affiliate that was r med, : quired can 
foreign affiliate in the ¢ the li 
deemed fo be al Interpretation Bulletins: IT-488R2: Winding-up of 90%-owned taxable Canadian 


corporations (archived). 
Definitions [s. 88]: “acquired” — 88(1)(c.6), (d.2), 88(4), 256(7)-(9); “acquirer” — 
88(1)(d.2); “adjusted cost base” — 54, 248(1); “allowable business investment loss”, 
“allowable capital loss” — 38, 248(1); “amount” — 248(1); “arm’s length” — 88(1.7), 
251(1); “assessment”, “business” — 248(1); “business limit” — 125(2)-(5.1), 248(1); 
“calendar year” — Interpretation Act 37(1)(a); i 


te toisied aise a the apes residen ‘in Canada i in respe : 
owonld be the paieiiat Share s nes of the oom! pale p capital if t e 


cipck of the foreign affiliate oF the apne resident in ¢ 248(1); “Canadian resource property” — 66(15), 248(1); “capital property” — 54, 
amounts contributed by the foreign affiliate’s shateholde 248(1); “carrying on business” — 253; “cash method” — 28(1), 248(1); “class”, “class 

in respect of the shares of the class to which the oie share belo of shares” — 248(6); “consequence of the death” — 248(8); “control” — 88(1)(c.6), 

: (d.2), 88(4), 256(6)-(9); “controlled” — 256(6), (6.1); “controlled foreign affiliate” — 

94.1(2)(h), 95(1), 248(1); “corporation” — 248(1), Interpretation Act 35(1); “cost 

. amount” — 248(1); ‘depreciable property” — 13(21), 88(1)(c.7), 248(1); “disposi- 


tion”, “dividend” — 248(1); “eligible amount” — 248(31), (41); “expenditure year” — 
88(1)(e.3); “farm loss” — 111(8); “farming” — 248(1); “financial institution” — 
142.2(1); “filing-due date” — 248(1); “fiscal period” — 249(2)(b), 249.1; “foreign af- 
filiate’ — 95(1), 248(1); “foreign resource property” — 66(15), 248(1); “gift year” — 
88(1)(e.6); “ineligible property” — 88(1)(c) [before (iii)]; “investment tax credit” — 
127(9), 248(1); “life insurance capital dividend” — 83(2.1), 248(1); “limited partner- 
ship loss” — 248(1); “mark-to-market property” — 142.2(1); “Minister” — 248(1); 
“net capital loss”, “ 248(1); “paid-up capital” — 89(1), 

248(1); “parent” — 88(1), (1.1), (1.2); “payable” — 84(7), 89(3); "Person": —— 248(1); 

“pre-1972 capital surplus on hand” — 88(2,1), (2.2); “prescribed”, “property” — 
248(1); “qualified expenditure” — 37.1(5), 88(1.41); “resident in Canada” — 250; “re- 
stricted farm loss” — 31, 248(1); “series of transactions” — 248(10); “share”, “share- 
holder” — 248(1); “specified class” — 88(1)(c.8); “specified debt obligation” — 
142.2(1); “specified future tax consequence” — 248(1); “specified person” — 
88(1)(c.2)(i); “specified property” — 88(1)(c.4); “specified shareholder” — 
88(1)(c.2)(iii), 248(1); “specified subsidiary corporation” — 88(1)(c.5); “subsidi-. 
ary” — 88(1), (1.1), (1.2); “substituted” — 248(5); “substitution” — 88(1)(c.3); “tax 
payable” — 248(2); “taxable Canadian corporation” — 89(1), 248(1); “taxable capital 
gain” — 38, 248(1); “taxable dividend” — 89(1), 248(1); “taxable income” — 2(2), 
248(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 108(1); “writ- 
ing” — Interpretation Act 35(1). Fi 


1.T. Application Rules [s. 88]: 20(1.2). 


Interpretation Bulletins [s. 88]: IT-188R: Sale of accounts receivable; IT-243R4: 
Dividend refund to private corporations; IT-474R: Amalgamations of Canadian 
corporations. 


> ign Pup 
of the coil stock of the foreign. affiliate of the ‘taxpa 
respect of the taxpayer, where property other than 1S. 
/ sees affiliate i in respect of Shares of Lene. cass of shares. 


. perty is shares of the capital stool of peibe! foley ‘affiliate 6 of the 
~ amount added would be limited to the foreign paid-up capital i in respect of e 
shares of the other foreign affiliate of the taxpayer in respect of the taxy 


10. the amounts required to be determined under that proposed subsection 
the related provisions of the Act would be determined i in Canadi 
cause those amounts are relevant for Canadian tax purposes. 5 


We propose to recommend to the Minister of Finance that such re 


that ve alles ag "7, 2004. 
Paragraph 95( 2)e.1) of the Act 
[See under Qe) ed. J 
Thank you for wating, 

Yours sincerely, 


Brian Ernewein. _ 
_ Director, Tax Legislation Division, Tax Policy Branch 


Related Provisions: 93(1.4) — No election allowed on disposing of share of foreign 
affiliate; 93(4) — capital loss denied; 95(1)“foreign accrual property income’B(b) — 88.1 [Repealed] 

Inclusion in FAPI; 95(2)(f) — Determination of certain components of foreign accrual History: S. 88.1 repealed by 1994, c. 21, s. 41, applicable after 1992 except that 
property income; 95(2)(f.6)(i) —No FAPI rollover where 88(3) applies; 257 — 
Formula amounts cannot calculate to less than zero. 


History: Subpara. 88(3)(b)(iii) amended by 1994, c. 7, Sch. Il (1991, c. 49), subsec. 
66(19), to add “otherwise than as or on account of a dividend owing by the disposing 
affiliate to the taxpayer or to a person with whom the taxpayer was not dealing at arm’s 
length,” applicable to dissolutions occurring after July 13, 1990. (b) where a corporation elects in accordance with para. 111(4)(b) of 1994, c. PAL 
(ie., elects before December 16, 1994 for new subsec. 250(5.1) to not apply), the 
repeal applies to the corporation only after the corporation was granted the article: 


(a) where a corporation elects in accordance with para. 111(4)(a) of 1994, c. oh 
(i.e., elects before December 16, 1994 for new subsec. 250(5.1) to apply in respec, 
of a continuance before 1993), the repeal applies to the corporation from the corpo 
ration’s “time of continuation” (within the meaning assigned by that para.); and i 


Regulations: 5907(2.01) (FAPI — determining earnings derived from disposition). 


(4) Amalgamation deemed not to be acquisition of con- of continuance or similar constitutional documents in respect of which the electior 
trol — For the purposes of paragraphs (1)(c), (c.2), (d) and (d.2) ioe 
and, for greater certainty, paragraphs (c.3) to (c.8) and (d.3), S. 88.1 formerly read: 
(a) subject to paragraph (c), control of any corporation shall be 88.1 Corporate emigration — Where at any particular time after August 28, | 
deemed not to have been acquired because of an amalgamation; 1980 a corporation that was incorporated in Canada, other than a corporation that 


4 . was not at any time resident in Canada, 
(b) any corporation formed as a result of an amalgamation shall 4 


be deemed to be the same corporation as, and a continuation of, 
each predecessor corporation; and 


(a) has been granted articles of continuance, or similar corporate constitu- 
tional documents, in a jurisdiction outside Canada, or 

: h f l , : : , (b) has become resident in a jurisdiction outside Canada and would, as a 
(c) in the case of an amalgamation described in subsection consequence thereof, be exempt from tax under this Part on income from | 
87(9), control of a predecessor corporation that was not con- any source outside Canada derived by it after the particular time by virtue of | t 
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any Act of Parliament or anything approved, made or declared to have the 
force of law under any Act of Parliament, 


the following rules apply: 


(c) the corporation’s taxation year that would otherwise have included the 
particular time shall be deemed to have ended immediately before the partic- 
ular time and a new taxation year of the corporation shall be deemed to have 
commenced at the particular time, 


(d) the corporation shall be deemed not to be a Canadian corporation at the 
particular time and all subsequent times, 


(e) each property owned by the corporation immediately before the particu- 
lar time shall be deemed to have been disposed of by it immediately before 
that time for proceeds of disposition equal to its fair market value at that 
time and those proceeds shall be deemed to have become receivable and to 
have been received by it immediately before that time, 


(f) section 48 does not apply to the corporation for the taxation year in which 
it is deemed by paragraph (e) to have disposed of its property, and 


(g) each property deemed by paragraph (e) to have been disposed of by the 
corporation shall be deemed to have been reacquired by. it immediately after 
the particular time at a cost equal to the proceeds of disposition of the pro- 
perty as determined in that paragraph. 


89. (1) Definitions — In this subdivision, 


“Canadian corporation’? at any time means a corporation that is 
resident in Canada at that time and was 


(a) incorporated in Canada, or 


(b) resident in Canada throughout the period that began on June 
18, 1971 and that ends at that time, 


and, for greater certainty, a corporation formed at any particular 
time by the amalgamation or merger of, or by a plan of arrangement 
or other corporate reorganization in respect of, 2 or more corpora- 
tions (otherwise than‘as a result of the acquisition of property of one 
corporation by another corporation, pursuant to the purchase of the 
property by the other corporation or as a result of the distribution of 
the property to the other corporation onthe winding-up of the cor- 
poration) is a Canadian corporation because of paragraph (a) only if 


(c) that reorganization took place under the laws of Canada or a 
province, and 


(d) each of those corporations was, immediately before the par- 
ticular time, a Canadian corporation; 
Related Provisions: 134 — NRO not a Canadian corporation; 219 — Additional tax 
on corporations (other than Canadian corporations) carrying on business in Canada; 
219.1 — Tax when corporation ceases to be Canadian corporation; 248(1)“Canadian 
corporation” — Definition applies to entire Act; 248(1)“corporation” — meaning of 
“incorporated in Canada”; 250 — Resident in Canada, 


History: The definition “Canadian corporation” in subsec. 89(1) substituted by 1994; 
2. 21, subsec. 42(1), applicable June 15, 1994, That definition formerly read: 


“Canadian corporation” at any time means a corporation that was resident in 
Canada at that time and was 


(a) incorporated in Canada, or 


(b) resident in Canada throughout the period commencing June 18, 1971 and 
ending at that time; 


nterpretation Bulletins: IT-98R2: Investment corporations (archived); IT-291R3: 
lransfer of property to a corporation under subsection 85(1); IT-458R2: Canadian-con- 
rolled private corporation. 


‘capital dividend account” of a corporation at any particular time 
neans the amount, if any, by which the total of 


(a) the amount, if any, by which 


(i) the total of all amounts each of which is the amount if 
any, by which 


(A) the amount of the corporation’s capital gain from a 
disposition (other than a disposition that is the making of 
a gift after December 8, 1997 that is not a gift described 
in subsection 110.1(1)) of a property in the period begin- 
ning at the beginning of its first taxation year (that began 
after the corporation last became a private corporation 
and that ended after 1971) and ending immediately before 
the particular time (in this definition referred to as “the 
period”’) 
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exceeds the total of 


(B) the portion of the capital gain referred to in clause (A) 
that is the corporation’s taxable capital gain, and 


(C) the portion of the amount, if any, by which the 
amount determined under clause (A) exceeds the amount 
determined under clause (B) from the disposition by it of 
a property that can reasonably be regarded as having ac- 
crued while the property, or a property for which it was 
substituted, 


(1) except in the case of a disposition of a designated 
property, was a property of a corporation (other than a 
private corporation, an investment corporation, a mort- 
gage investment corporation or a mutual fund 
corporation), 


(II) where, after November 26, 1987, the property be- 
came a property of a Canadian-controlled private cor- 
poration (otherwise than by reason of a change in the 
residence of one or more shareholders of the corpora- 
tion), was a property of a corporation controlled di- 
rectly or indirectly in any manner whatever by one or 
more non-resident persons, or 


(ID where, after November 26, 1987, the property be- 
came a property of a private.corporation that was not 
exempt from tax under this Part on its taxable income, 
was a property of a corporation exempt from tax under 
this Part on its taxable income, 


exceeds 


(ii) the total of all amounts each of which is the amount, if 
any, by which 
(A) the amount of the corporation’s capital loss from a 
disposition (other than a disposition that is the making of 
a gift after December 8, 1997 that is not a gift described 
in subsection 110.1(1)) of a property in that period 


exceeds the total of 


(B) the part of the capital loss referred to in clause (A) 
that is the corporation’s allowable capital loss, and 


(C) the portion of the amount, if any, by which the 
amount determined under clause (A) exceeds the amount 
determined under clause (B) from the disposition by it of 
a property that can reasonably be regarded as having ac- 
crued while the property, or a property for which it was 
substituted, 


(I) except in the case of a disposition of a designated 
property, was a property of a corporation (other than a 
private corporation, an investment corporation, a mort- 
gage investment corporation or a mutual fund 
corporation), 


(II) where, after November 26, 1987, the property be- 
came a property of a Canadian-controlled private cor- 
poration (otherwise than by reason of a change in the 
residence of one or more shareholders of the corpora- 
tion), was a property of a corporation controlled di- 
rectly or indirectly in any manner whatever by one or 
more non-resident persons, or 


(III) where, after November 26, 1987, the property be- 
came a property of a private corporation that was not 
exempt from tax under this Part on its taxable income, 
was a property of a corporation exempt from tax under 
this Part on its taxable income, 


(b) all amounts each of which is an amount in respect of a divi- 
dend received by the corporation on a share of the capital stock 
of another corporation in the period, which amount was, by vir- 
tue of subsection 83(2), not included in computing the income of 
the corporation, 

(c) the total of all amounts each of which is an amount required 


to have been included under this paragraph as it read in its appli- 
cation to a taxation year that ended before February 28, 2000, 


S. 89(1) cap Income Tax Act, Part I, Division B 


(c.1) the amount, if any, by which 


(i) '2 of the total of all amounts each of which is an amount 
required by paragraph 14(1)(b) to be included in computing 
the corporation’s income in respect of a business carried on 
by the corporation for a taxation year that is included in the 
period and that ended after February 27, 2000 and before Oc- 
tober 18, 2000, 


exceeds 


(ii) where the corporation has deducted an amount under sub- 
section 20(4.2) in respect of a debt established by it to have 
become a bad debt in a taxation year that is included in the 
period and that ended after February 27, 2000 and before Oc- 
tober 18, 2000, or has an allowable capital loss for such a 
year because of the application of subsection 20(4.3), the 
amount determined by the formula 


V+W 
where 


V is ' of the value determined for A under subsection 
20(4.2) in respect of the corporation for the last such taxa- 
tion year that ended in the period, and 


W is '/ of the value determined for B under subsection 
20(4.2) in respect of the corporation for the last such taxa- 
tion year that ended in the period, and 


(iii) in any other case, nil, 

(c.2) the amount, if any, by which 
(i) the total of all amounts each of which is an amount re- 
quired by paragraph 14(1)(b) to be included in computing the 
corporation’s income in respect of a business carried on by 


the corporation for a taxation year that is included in the pe- 
riod and that ends after October 17, 2000, 


(f) all amounts each of which is an amount in respect of a distri- 
bution made in the period by a trust to the corporation in respect 
of capital gains of the trust equal to the lesser of 


(i) the amount, if any, by which 
(A) the amount of the distribution, 
exceeds 


(B) the amount designated under ‘subsection 104(21) by 
the trust (other than a designation to which subsection 
104(21.4) applies) in respect of the net taxable capital 
gains of the trust attributable to those capital gains, and 


(ii) the amount determined by the formula 


AXB 
where 


A is the fraction or whole number determined when 1 is 
subtracted from the reciprocal of the fraction under para- 
graph 38(a) applicable to the trust for the year, and 


B is the amount referred to in clause (i)(B), and 


(g) all amounts each of which is an amount in-respect of a distri- 
bution made by a trust to the corporation in the period in respect 
of a dividend (other than a taxable dividend) paid on a share of - 
the capital stock of another corporation resident in Canada to the 
trust during a taxation year of the trust throughout which the 
trust was resident in Canada equal to the lesser of 


(i) the amount of the distribution, and 


(ii) the amount designated under subsection 104(20) by the - 
trust in respect of the corporation in respect of that dividend, » 


exceeds the total of all capital dividends that became payable by the 
corporation after the commencement of the period and before the | 
particular time; 

Related Provisions: 83(2) — Election’ to pay capital dividend out of capital divi- ’ 


exceeds dend account; 83(2.3) — Life insurance proceeds included under 89(1)*capital divi- 


(ii) where the corporation has deducted an amount under sub- 
section 20(4.2) in respect of a debt established by it to have 


dend account’(d); 87(2)(z.1) — Amalgamations — rules applicable — capital dividend 
account; 88(2)(a) — Winding-up of a Canadian corporation; 89(1.1) — Capital divi- | 
dend account where control acquired; 89(1.2) — Capital dividend account where cor- | 


become a bad debt in a taxation year that is included in the poration ceases to be exempt; 89(2) — Where corporation is beneficiary; 94.2(19) — 
period and that ends after October 17, 2000, or has an allow- | Determination of CDA where foreign investment entity mark-to-market rules apply; 


able capital loss for such a year because of the application of 


104(20) — Flow-through of capital dividend through trust; 131(11)(e) — Rules re pre- | 


subsection 20(4.3), the amount determined by the formula scribed labour-sponsored venture capital corporations; 141.1 — Insurance corporation | 


deemed not to be private corporation; 248(5) — Substituted property; 248(8) — Occur- 


Kap Yi rences as a consequence of death; 256(5.1), (6.2) — Controlled directly or indirectly — 


where 


control in fact. 


History: Cl. (a)(i)(A) of the definition “capital dividend account” in subsec. 89(1) | 


X is the value determined for A under subsection 20(4.2) in | amended by 2001, c. 17, subsec. 67(1) to add a missing parenthesis and the words “(in 
respect of the corporation for the last such taxation year this definition referred to as ‘‘the period’’)”, applicable to dispositions made after De- | 


that ended in the period, and 
Y is '4 of the value determined for B under subsection 


cember 8, 1997, other than a disposition made under a written agreement made before 
December 9, 1997. | 


Para. (c) of the definition amended and paras. (c.1) and (c.2) added by the said c. 17, 


20(4.2) in respect of the corporation for the last such taxa- | subsec. 67(2), applicable in respect of taxation years that end after February 27, 2000.’ 
tion year that ended in the period, and Para. (c) formerly read: 


(iii) in any other case, nil, 
(d) the amount, if any, by which the total of 


(i) all amounts each of which is the proceeds of a life insur- 
ance policy of which the corporation was a beneficiary on or 
before June 28, 1982 received by the corporation in the pe- 
riod and after 1971 in consequence of the death of any per- 
son, and 


(ii) all amounts each of which is the proceeds of a life insur- 
ance policy of which the corporation was not a beneficiary 
on or before June 28, 1982 received by the corporation in the 
period and after May 23, 1985 in consequence of the death of 
any person 


exceeds the total of all amounts each of which is the adjusted 
cost basis (within the meaning assigned by subsection 148(9)) of 
a policy referred to in subparagraph (i) or (ii) to the corporation 
immediately before that person’s death, 


(e) the amount of the corporation’s life insurance capital divi- 
dend account immediately before May 24, 1985, 
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(c) all amounts each of which is an amount in respect of a business carried on by 
the corporation at any time in the period, equal to the amount, if any, by which 
the total of 


(i) where the period commenced before the corporation’s adjustment time, 
the amount, if any, by which 


(A) the total of the amounts in respect of the business: required to be 
included in the calculation of the corporation's cumulative eligible capi- 
tal by reason of the description of E in the definition “cumulative eligi- 
ble capital” in subsection 14(5) with respect to that portion of the period 
preceding its adjustment time 


exceeds the total of 


(B) the cumulative eligible capital of the corporation in respect of the 
business at the commencement of the period, and 


(C) ' of the total of the eligible capital expenditures in respect of the | 
business that were made or incurred by the corporation during that por- 
tion of the period preceding its adjustment time, 


(ii) ' of the total of the amounts in respect of the business required to be 
included in the calculation of the corporation’s cumulative eligible capital by 
reason of the description of E in the definition “‘cumulative eligible capital” 
in subsection 14(5) with respect to that portion of the period following its | 
adjustment time, and 


en 
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(ii) 5 of all amounts received in the period that were required to be in- 
cluded in the corporation’s income by reason of paragraph 12(1)(i.1) 


exceeds the total of 


(iv) where the period commenced after the corporation’s adjustment time, '/3 
of its cumulative eligible capital in respect of the business at the commence- 
ment of the period, 


(v) '/s of the total of the eligible capital expenditures in respect of the busi- 
ness made or incurred by the corporation with respect to that portion of the 
period after its adjustment time, 


(vi) where the period commenced before the corporation’s adjustment time, 
'h of the amount, if any, by which the total of the amounts determined in 
respect of the corporation under clauses (i)(B) and (C) exceeds the amount 
determined in respect of the corporation under clause (i)(A), and 


(vil) ' of all amounts deducted by the corporation under subsection 20(4.2) 
in respect of debts established by it to have become bad debts during the 
period, 


Paras. (f) and (g) of the definition added by the said c. 17, subsec. 67(3), applicable to 
_ elections in respect of capital dividends that become payable after 1997. 

Cls. (a)(i)(A) and (a)(ii)(A) of the definition “capital dividend account” in subsec. 

89(1) amended by 1998, c. 19, subsecs. 17(1) and (2), applicable to dispositions made 
' after December 8, 1997, other than a disposition made under a written agreement made 
_ before December 9, 1997. The cls. formerly read: 


(A) the amount of a capital gain of the corporation realized in the period com- 
mencing on the first day of the first taxation year commencing after the time the 
corporation last became a private corporation and ending after 1971, and ending 
immediately before the particular time 


(A) the amount of a capital loss of the corporation realized in that period 


_ That portion of cl. (a)(i)(c) and of (a)(ii)(C) preceding subcl. (II) of each in the defini- 
tion “capital dividend account” in subsec. 89(1) amended by 1994, c. 7, Sch. II (1991, 
c. 49), subsecs. 67(1), (2), to substitute “the disposition by it of a property” for “the 

' disposition by it of a property, other than a designated property” in that portion preced- 

ing subcl. (I), and to add “except in the case of a disposition of a designated property” 

in subcl. (I), applicable to taxation years ending after November 26, 1987. 


Selected Cases [89(1)“capital dividend account”]: CSI Development Corp. v. 
R., [1999] 3 C.T.C. 2421 (TCC) (Partnership has no capital dividend account); Tipster 

_ Investments Ltd. v. R., [1998] 2 C.T.C. 3005 (TCC) (Business investment loss included 
in definition of capital loss). 


‘1.T. Application Rules: 32.1(4) (where dividend paid or payable before May 7, 
1974). 
Interpretation Bulletins: IT-66R6: Capital dividends IT-123R4: Disposition of eli- 
gible capital property; IT-123R6: Transactions involving eligible capital property; IT- 
149R4: Winding-up dividend; IT-430R3: Life insurance proceeds received by a private 
corporation or a partnership as a consequence of death; IT-484R2: Business investment 
losses. 


1.T. Technical News: 9 (life insurance policy used as security for indebtedness); 25 
(Silicon Graphics case — dispersed control is not control), 


‘Advance Tax Rulings: ATR-54: Reduction of paid-up capital. 


“designated property” means 


(a) any property of a private corporation that last became a pri- 
vate corporation before November 13, 1981 and that was ac- 
quired by it 


(i) before November 13, 1981, or 


(ii) after November 12, 1981 pursuant to an agreement in 
writing entered into on or before that date, 


(b) any property of a private corporation that was acquired by it 
from another private corporation with whom the private corpora- 
tion was not dealing at arm’s length (otherwise than by virtue of 
a right referred to in paragraph 251(5)(b)) at the time the pro- 
perty was acquired, where the property was a designated pro- 
perty of the other private corporation, 


(c) a share acquired by a private corporation in a transaction to 
which section 51, subsection 85(1) or section 85.1, 86 or 87 ap- 
plied in exchange for another share that was a designated pro- 
perty of the corporation, or 


(d) a replacement property (within the meaning assigned by sec- 
tion 44) for a designated property disposed of by virtue of an 
event referred to in paragraph (b), (c) or (d) of the definition 
“proceeds of disposition” in section 54; 


S. 89(1) exc 


Related Provisions: 89(1)“capital dividend account’(a)(i)(C)(1), 89(1)“capital divi- 
dend account”(a)(ii)(C)(1) — Application to capital dividend account; 129(4.3) — Ap- 
plication of definition to s. 129. 


Interpretation Bulletins: IT-66R6: Capital dividends; IT-243R4: Dividend refund to 
private corporations. 


___ Proposed Addition — 89(1)“eligible dividend”, 
_ “excessive eligible dividend designation”, “general 
“244... tate income ir 
“eligible dividend” means a taxab d that is received by a 
person resident in Canada, pai a corporation resi- 
dent in Canada and designated. er subsection (14), 
to be an eligible dividend; : o. 
Technical Notes: Subsection 89(1), which de 
p S and their shareholders, is amende 


certain terms that apply to 
y adding a number of new — 


ible dividend” definition is most notably relevant for the purposes of 
-up” in amended subsection 82(1) and the corresponding dividend tax _ 
aragraph 121(b) (see commentaries on subsection 82(1) and _ 


iting asi on that may be made under new 
nm Part HL.1, particularly with respect to new subsection _ 
that a taxable dividend that satisfies these requirements is an 
ithstanding that the corporation in paying the dividend may _ 


capital gains dividends _ 
dividend” in subsection 
dividends are deemed — 
be amounts received 
at are described under 


on year, means - 
ph (c) applies to the dividend, if the corpora 
<ation year a Canadian-controlled private cor- 


Ray 


{ insurance corporation, the amount, if any, 


aid by the corporation 


. - (A-B)x& 7 


where 2 
A is the total of all amounts e: 


ich is the amount of an 
tion in the taxation 


eligible dividend paid by 
_B is the corporation’s general ra 
the taxation year, and _. _ 
C is the amount of the eligible dividend, 
 (b) unless paragraph (c) applies to the dividend, if the corpora- 
tion is not a corporation described in paragraph (a), the 
amount, if any, determined by the formula 


ncome pool at the end of 


“xB 


where 
A is the lesser of 
(i) the total of all amounts each of which is an eligible 
dividend paid by the corporation at that time, and 
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S. 89(1) exc 


(i) the corporates: s es rate income es at that tim 
and: oo 
B_ is the amount of the aa dividend, a 


C is the amount determined under ‘subparagraph (i) of 
description of A, and, 


(©) an amount equal to the amount ae the eli ble 
is reasonable to consider that the eligible dividend was ps 
a transaction, or as part of a series of transactions, one of the © 
main purposes of which was to artificially maintain or inc ase, 
the corporation’s general rate income pool, or to artifici 
maintain or decrease the corporation’s low rate income 


Technical Notes: The new definition * ‘excessive eligible dividend esigna 
principally relevant for the purposes of the additional tax on excesst 
dend designations in new Part UL. i of the Act (see ‘commentary. on th 


Whether a corporation has. made an. excessive eligible dividend designation 
of an eligible dividend paid by it at any time in a taxation year will depend p: 
whether i corporation is a Canadian-controlled private corporation (C PC) (within : 
the meaning assigned by subsection 125(7); see commentaries on the amended de 
nition “Canadian-controlled private corporation” in subsection 125(7) and ne 
section 249(4.1)) or a deposit insurance corporation (DIC) (within the meaning as 
signed by new subsection 89(15); see commentary on that subsection) and to Ww 
extent the corporation has a balance in its general rate income pool (GRIP) 
rate income pool (LRIP), as the case may be (see’ commentaries on the ne 
tions “general rate income pool” and “low rate income pool” in subsection § 


Unless. paragraph («© applies, paragraph: (a) of ‘the definition pplies 
eligible dividends paid by CCPCs and DICs. The amount, if any. of a ex sive | 
eligible dividend designation made bya CCPC or DIC is determined by ay fa 
formula, which can be described as having two parts: the first part, (A-B), identifies _ 
the amount, if any, by which the aggregate of all eligible dividends paid by the cor- 
poration in the taxation exceeds the corporation’s GRIP at the end of the year, and _ 
the second part, C/A, ‘prorates the amount ay a excess on an epee dividend by 
eligible dividend basis. . [ _ : : 
As a result, the ability of CCPCs and DICs to a eligible sa 
taxation year without making an excessive eligible dividend de 
under these A to the extent de they have a ‘ORIE at the end of 1 ixatio 


any particular time in a taxation year even if it a no ‘balance in its GRIP that 
time, provided the CCPC or DIC oe a sufficient, GRIP at the end of te 1 


Ei amples 


Situation: A CCPC pays ‘in the ie taxation year a $i 0, 000 oe di idend : 
to each of its 20 Class A shareholders, for an aggregate amount of $200,001 
the end of the particular taxation year, the CCPC has a GRIP of $100,000. _ 


Result: Setting aside any election that may be made under Part I. - the CCPC paid - 
$100,000 more in eligible dividends than it had in its GRIP at the end of the 
particular taxation year. As a result, the CCPC made an excessive eligible divi- 
dend designation of $5,000 in respect a each else dividend if Be in the 
particular taxation year. _ 


Situation: On Januar y 15, 2007, a CCPC pays a cS 000 ieible didend to a of 
_ its four Class C shareholders, for an aggregate amount of $20,000. The CCPC 
had a GRIP of nil at the end of its 2006 taxation year, and all of its business _ 
income for its 2007 taxation year was eligible for the small business deduction in 
subsection 125(1). The CCPC did however receive, immediately prior to its De- 
_ cember 31st, 2007 taxation year end, a $20, 000 eligible dividend from a public _ 
_ corporation for which tt claimed a deduction from income in computing its taxa- 
ble income, At the end of its 2007 taxation year, the CCPC hse bee a 
$20,000 GRIP. 
Result: The CCPC — even though it paid the eligible dividend of $20,000 « 
in its 2007 taxation year when it had no amounts to include in its GRL 
no excessive eligible dividend designation in respect of the $20,000. eligible divi- 
dend it paid, paca it had a 2 GRIP pane of ee as at ae oe of that taxa- 
- tion year. 


Unless paragraph (c) applies, paragraph (b) of the definition. lopties in respect ¢ of 
eligible dividends paid by corporations other than corporations described in para- 
graph (a). Paragraph (b) thus applies to public corporations, among others. Although 
the amount of an excessive eligible dividend designation is determined under this _ 
paragraph in a manner similar to paragraph (a) — by way of a formula that may be 
described as haying two parts comparable to those described in respect ot paragraph 
(a), two distinctions bear noting to illustrate the intended operation of paragraph O 
first, a corporation’s LRIP is calculated at any time in a corporation’s taxation year 
whereas a corporation’s GRIP is calculated at the end of the taxation year (see com- 
mentaries to the new definitions “low rate income pool” and “general rate income _ 
pool” in subsection 89(1)); and the formula in paragraph (b), unlike paragtaph @, 
effectively introduces an ordering rule by requiring corporations, in order to avoid 
the additional tax on excessive eligible dividend designations (see commentary on 


Income Tax Act, Part I, Division B 


Bares 


Situation: A public corporat 

to each of its 100,000 Class. G shareholders, 

$500,000. At the time the eli j 
had. a LRIP of nil. 


Result: The public corporation me le no excessive eligible divic a 

respect of the eligible dividends it paid on March 15, 2007, since the lesse 
the ager egate of all eligibl dividends pen at thet time, $500, 000, the a6 
© corporation’ "5 LRIP at that tin : j 


~ definition, is nil. 


Situation: A non-CCPC pri corpo tion pays, on Mak Dp. 20 7 a $20.0 
_ eligible dividend to each of its two Class A : areholders, for an aggregate 
amount of $40,000. At the time the eligible dividends were pad, ve non-CCPC 
_ private corporation had a LRIP of $18, 000. . 


Result: The non- CCRC private corporation made an excessiv eligible dividend. 
__ ignation in respect of the eligible dividends it paid on December 15, 2006, si 
. the lesser of the aggregate of all eligible dividends paid at that time, 

and the non-CCPC private corporation's LRIP at that time, $18, 000 is $18, 

__ In respect of each eligible dividend paid, the non- -COPC private. orporat 

_ made an excessive eligible dividend designation of $9, 000 -— that propor 
$18, 000 that the amount of the eligible dividend paid, $20,000, is of the tot 
a amounts each of which» was an elt ible dividend paid by ue 


Paacaen oe of the defniien | is an ant vesdayce pion. A applies 
an eligible dividend paid by a corporation — regardless of whether paragraph ( 
(b) would otherwise apply — if it is reasonable to consider that the eligible dividend 
was paid in a transaction, or as part of a series of transactions, one of the main pur 
ipulate the oo s GRIP LRIP, 


In cae terms, it is. jncerded ‘that a ‘corporation be cone to tae : 
maintained or increased its GRIP if the transaction or series of transactions prod 
a GRIP that is unreflective of income retained by it after payment of tax under 
(whether the tax is paid by the corporation. or another corporation) at a rate not 
than that which applies to full” ne taxable income (as defined ise ubsecti 


tions podtees a LRIP that is S unreflecnve of income fetaincd by it aher payme 
tax under Part I (whether the tax is paid by the corporation or another ae 
a rate less than that which applies to. full rate taxable income. o 
If this paragraph applies, the amount of the excessive eligible Gvidene made b 
corporation is equal to the amount of the eligible dividend. a 
Related Provisions: 125(7)*Canadian- -controlled private corporation’ (d) : 
tion not to be CCPC for purposes of definition: 185.1 — Penalty tax on exce 
designation; 248(1)"excessive eligible dividend designation” — Defi nition 1 applies 
entire Act; 257 — Formula cannot calculate to fess than zero. 


“general rate income pool” ‘at the end of: a particular taxation 
year, of a taxable Canadian corporation that is a Canadian-co 
trolled private corporation or a deposit insurance corporatio’ 
the particular taxation vent, is ‘the Beet or Hesaling sae, 
termined by the formula _ 


where 
A is the positive or heats amount that ‘would, but for any $ 
ified future tax consequences for the parca taxation nS 
be determined by the formula — : 
CEOPER ie H+o+H ayo 
_ where. outed 


€ “is the coiboralon” S general rate income e pool at the ven 
its preceding taxation — 


D is 


(a) unless paragraph (b). applies, ‘the corporation’ s 
_ble income for the particular taxation year, and — 


(b) if the corporation is a deposit insurance corpora i 
_in the particular taxation year, nil, 


is ‘the amount determined by. multiplying the amount, 
any, deducted by the corporation under subsection 125( 


new Part IIl.1), to first pay taxable dividends other than oes aiden: to the _ 
extent of its LRIP at the time it pays the dividends. 


for the particular taxation year by the quotient obtaine 
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dividing 100 by the rate of the deduction provided under 
that subsection for the particular taxation year, = 


- (a) if the corporation is a Canadian-controlled private 
corporation in the particular taxation year. the corpora- 
_ tion’s aggregate investment income fo 
_ taxation year, and — 
(b) in any other case, nil, 
$ the total of all amounts each of wh 
- (a) an eligible dividend received by. 
the particular taxation year, or © 
(b) an amount deductible under section 
ing the taxable income of the corporation for the partic- 


Cet : 


ular taxation year, 


His the total of all amounts determined under subsections (4) 
to (7) in respect of the corporation for the particular taxa-_ 
tion year, and. =—rs—eSF 


See 


gible dividend paid by the corpora~ 
y 4). , Hon in its preceding taxation year, .. . . 
HO exceeds es / 
_ (ii) the total of all amounts each of ¥ 
cessive eligible dividend designa 
corporation in its preceding taxati 
_ (b) if subsection (4) applies to th 
particular taxation year, nil, and — 
98% of the amount, if any, by which — 


(a) the total of the corporation’s full rate taxable incomes 
(as would be defined in the definition “full rate taxable in- 
come” in subsection 123.4(1), if that definition were read 
without reference to its subparagraphs (a)(i) to (iii) for the 
_Corporation’s preceding three taxation years, determined 
_ without reference to any specified future tax consequences, 
for those preceding taxation years, that aris 


the particular t year, exceeds 


___ those preceding taxation years. .. > 
echnical Notes: The new definition “general rate income pool” (GRIP) in sub- 
*ction 89(1) applies in respect of taxable Canadian corporations 
dntrolled private corporations (CCPCs) (within the meaning ass 
25(7); see commentaries on the amended definition “Cana: 
‘poration’ in subsection 125(7) and new subsection 249(4.1 
‘porations (DICs) (within the meaning assigned by new 
ntary on that subsection), and is generally relevant fo: 
) such corporations can pay eligible dividends in 
“ithout making an excessive eligible dividend designation . 


by subsection 


eral rate income pool (GRIP) of a corporation at the end of a particular taxa- 
ear is the positive or hegative amount calculated by reference to a formula: 


AaB ud 


_Droad terms, A is the corporation’s GRIP at the end of the taxation year deter- 
ined without reference to any specified future tax consequences, such as the carry- 
_ ck of non-capital losses under paragraph 111(1)(a), and B adjusts that amount at 
_ end of the taxation year to the extent that specified future tax consequences for 
eeeding taxation years reduce the corporation’s taxable income subject to. tax at the 
| heral corporate rate in section 123 of the Act. As a result, a CCPC or DIC can have 
iegative GRIP, > ~~ Ce Loe 

te bulk of the GRIP is contained in the description of A, which itself is the positive 
| Megative amount determined by another formula: 


C+0.68(D-E-F)+G+H-1 


in comput- 


are Canadian- _ 


S. 89(1) low 


Cis the corporation’s GRIP at the end of the preceding taxation year. which again as 
noted above can be a nil or negative amount and at this stage in the formula is unad- 
justed for eligible dividends paid by the corporation in that preceding taxation year. 


The next part of the formula, 0.68(D — E — F), is intended to generate an amount 
equal to the after-tax earnings of the corporation, assuming a notional combined fed- 
eral-provincial general corporate tax rate of 32%. D is the corporation’s taxable in- 
come for the taxation year. unless the corporation is a DIC, in which case the amount 
is nil. (The taxable income of most DICs is already taxed at a preferential rate under 
subsection 137.1(9), See commentary on new subsection 89(15), ) 


Taxable income in respect of which the corporation has benefited from the small 
business deduction under subsection 125(1) (including a deduction under that subsec- 
tion by reason of subsections 137@G) and () —is subtracted from the D 
amount. If the corporation is a CCPC, its aggregate investment income for the partic- 
ular taxation year — F — is also subtracted from the D amount. In any other case, 
Meamountie Fin = . == ; s 


G and H are additions to the GRIP generally in respect of amounts received from 
other corporations. Eligible dividends received by the corporation in the particular 
taxation year and amounts deductible by the corporation under section 113 in respect 
of dividends received from a foreign affiliate are included under the G amount. 


1e GRIP the total of all amounts determined under new subsections 
commentaries on those subsections), Broadly speaking, these provi- 

© a corporation’s GRIP following certain corporate changes, such 
id windings-up, as well as a limited addition in respect of corpo. 
: before 2005 ee 
I reduces ¢ on’s GRIP for a particular taxation by the eligible dividends paid 
by it in its pr ng taxation year, but only to the extent that the corporation did not 
make excessive eligible dividend designations in respect of the eligible dividends. 
However, if subsection 89(4) applies to the corporation in the particular taxation 
year, the amount for Lis nil, ee oe 


Related Provisions: 82(1)(b)(ii) — Dividend paid out of general raté income pool 
eligible for high dividend tax credit; 89(1) ‘low rate income pool’ — Other income; 
89(4) — GRIP addition on becoming CCPC; 89(5), 87(2)(vv) — GRIP addition on 
amalgamation; 89(6), 87(2)(vv), 88( 1)(e.2)(ix) — GRIP addition on windup: 
89(7) — GRIP addition for 2006; 125(7)Canadian-controlled private corpora- 
tion”(d) — Election not to be CCPC for purpo: definition; 248(1)“general rate 
income pool” — Definition applies to entire A . 
Application: The June 29, 2006 draft legislation, subsec. 5(1), will add the defini- 
tions “eligible dividend’, “excessive eligible dividend designation” and “general rate 
income pool’ to subsec, 89(1), applicable to taxation years that end after 2005. 


“life insurance capital dividend account [para. 89(1)(b.2)}? — 
[Repealed under former Act] 


Proposed Addition — 89(1)“low rate income pool” 


ncome pool”, at any particular time in a particular tax-_ 
corporation (in this definition referred to as the 
is resident in Canada and is in the particular 
ther a Canadian-controlled private corporation 
urance corporation, is the amount determined by 


nor a deposit ins 
thefomula =. 
( (GaBeCeDrEbsb- Gem 
where 7 
A is the non-CCPC’s low rate income pool at the end of its pre- 
ceding taxation year, Ce 
B_ is the total of all amounts each of which is an amount deducti- 
_ ble under section 112 in computi g the non-CCPC’s taxable 
income for the year in respect of a taxable dividend (other than 
_an eligible dividend) that became payable, in the particular tax- 
ation year but before the particular time, to the non-CCPC by a 
corporation resident in Canada, 


C is the total of all amounts determined under subsections (8) to 
(10) in respect of the non-CCPC for the particular taxation _ 
year, } : 


POS 


(b) in any other case, nil, 


S. 89(1) low 


E is’ 


(a) if ie non- CCPC was not a Canadian controlled priva 
corporation in its preceding taxation year, 80 percent of the - 
amount determined by multiplying the amount, if any, de- 
ducted by the corporation: under subsection 125(1) for that 
preceding taxation year by the quotient obtained by divid- | 
ing 100 by the rate of the deduction provided under that 
subsection for that preceding taxation ee and 


(b) 1 in ey other case, nil, 


(a) if the ‘non-CCPC was an. invecunent corporation in 1 its 
preceding taxation year, four times the amount, if any, de- _ 
ducted by it under subsection a ee its spices ae - 
tion year, and : 


(b) in any other case, , nil, 


G is the total of all amounts bach of which 1s a tobe! dividenc 
(other than an eligible dividend, a capital gains dividend within — 
the meaning assigned by subsection 130.1(4) or 131(1), or a — 
taxable dividend deductible by the non-CCPC under subsec- 
tion 130.1(1) in computing its income for the particular | taxa-_ 
tion year or for its preceding taxation year) that became paya- 
ble, in the particular taxation year | put ae the particul: 
time, by the non-CCPC, and — 


H is the total of all amounts each of Shee is an excessive eligi- 
ble dividend designation made by the non-CCPC in the pane 
ular taxation year but before the particular time, ] 


Application: ‘The June 29, 2006 draft legislation, subsec. 5(1), will add a dobar 
tion “low rate income peor - subsec. a. a to taxation that on 
after 2005. : : y 


Technical Notes: The new definition Siow rate income pool” in subsection 891) 
applies in respect of a corporation (referred to in the definition as a non-CCPC) that 

is neither a Canadian-controlled private corporation (see commentaries on the 
amended definition “Canadian-controlled private corporation” 1 in subsection. 125(7), 
and new subsection 249(4.1)) nor a deposit insurance corporation (within the mean- _ 
ing assigned by new subsection 89( 15); see commentary on that subsection), and is 
generally relevant for determining the extent to which the non-CCPC can pay eligible 
dividends in any given taxation year without making an excessive eligible dividend 
designation (see ei on the definition “excessive eligible dividend designa- 
tion” in subsection 89(1)). é 


The low rate income pool (LRP) ofa écrporation = at any t time in a particular ta taxation 
year is the amount determined by reference toa formula: : Lo 


(A+B4C+D45+5)- Gin 


Aisa non-CCPC s LRIP at the end of its preceding taxation year. It is worth ‘noting 
that, unlike the general rate income pool (see commentary on the new definition C 
“seneral rate income pool” i in subsection 89(1)), the LRIP is computed at any partic- 
ular time in a taxation year, and therefore the non-CCPC’s LRIP at the end of the 
preceding taxation year is already adjusted to take into account any taxable dividends _ 
other than eligible dividends paid, and excessive eligible dividend designations . 
made, by the non-CCPC in the preceding taxation year (see also the discussions be- 
low of G and H in formula). 


B includes in the LRIP the total of all amounts each of which is an amount deductible : . 


under section 112 of the Act in computing the non-CCPC’s taxable income for the 
year in respect of a taxable dividend (other than an eligible dividend) that became 
payable, in the particular taxation year but before the particular time, to the non- _ 
CCPC by a corporation resident in Canada. The B amount will thus typically ‘include — 
dividends paid to a non-CCPC by a CCPC. The link to deductibility under section 
112, meanwhile, means among other things that the LRIP of a non-CCPC that is a 
mortgage investment corporation (MIC) will not be increased by the receipt of such _ 
taxable dividends, since the deduction under section 112 is unavailable to MICs pur- — 
suant to paragraph 130.1(1)(b). (See also the discussion below of G, which contains 
the eae treatment of a dividends eo ope i — paid 
by MICs.) _ 7 | 


C includes in the LRIP the total of all amounts determined — new Sepceoucns 
89(8) to (10) (see commentaries ). Broadly speaking, these provisions add amounts to 


a corporation’s LRIP following certain corporate changes, me as amalzainalions, _ 


and windings-up. 


D includes in a non-CCPC’s LRIP te after-tax amount of its aggregate investment 
income for its preceding taxation year (assuming a notional tax rate of 20%) - Only a — 
non-CCPC that would, but for an election made under new subsection 89(1 Dine: 
spect of the definition “Canadian-controlled private corporation”, have been a oS 
in its preceding taxation year is required to include an amount in respect of D. 


E is relevant only to a non-CCPC that was a credit union in its preceding taxation . 
year and that deducted an amount, from tax payable for that preceding year, under — 


Income Tax Act, Part I, Division B 


subsection 13703) (such amount S are deemed by subsectio 13714) to be deduct 
under subsection 125(1)). The after-tax amount (assuming a tax rate of 20%) of ai 
deduction made under subsection 1a) ee a non-CCPC that was not a CC 


oe year. F codes | ina non-C 
its pearing taxation neat under subsection | 


corporation under subssctiol 130. 1). of the Act in soca its ee for 
particular taxation yee or for ‘its ee taxation Ae do not reduce the 
CCPC’s LRP | 


H reduces a non-CCPC’s LRIP be excessive ie cig dividend designations made b 
the non-CCPC in respect of an eligible « dividend coy 5 it 
year t but before the particular t ti 


Related Provisions: 82( 1)(b)G) — = Dividend pe out cof general rate income poo 
eligible for high dividend tax credit; 89(1)“general rate income pool”  — Other i 
come; 89(8) — LRIP addition on ceasing to be CCPC; 39(9), 87(2)(ww) _[ 
addition on amalgamation; 89(10), 87(2)(ww), 88(1)(e.2)Gix) — LRIP anole o 
windup; 125(7) ‘Canadian-controlled private corporation’ (d) — Election not to b 
CCPC for purposes of definition; 248( 1)*low rate income pool — Pepto app 
to entire Act, 257 — Formula cannot calculate to less than zero. 


“paid-up capital” at any particular time means, 


(a) in respect of a share of any class of the capital stock of a 
corporation, an amount equal to the paid-up capital at that time, 
in respect of the class of shares of the capital stock of the corpo- 
ration to which that share belongs, divided by the number of is- 
sued shares of that class outstanding at that time, 


(b) in respect of a class of shares of the capital stock of a 
corporation, 


(i) where the particular time is before May 7, 1974, an 
amount equal to the paid-up capital in respect of that class of 
shares at the particular time, computed without reference to 
the provisions of this Act, | 


(ii) where the particular time is after May 6, 1974, and before ' 
April 1, 1977, an amount equal to the paid-up capital in re-’ 
spect of that class of shares at the particular time, computed 
in accordance with the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, as it read on March 31, 
1977, and 


(iii) where the particular time is after March 31, 1977, an’ 
amount equal to the paid-up capital in respect of that class of. 
shares at the particular time, computed without reference to 
the provisions of this Act except subsections 51(3) and. 
66.3(2) and (4), sections 84.1 and 84.2, subsections 85(2.1), 
85.1(2.1), 86(2.1), 87(3) and (9), 128.1(2) and (3), 138(11.7), 
139.1(6) and (7), 192(4.1) and 194(4.1) and section 212.1, 


except that, where the corporation is a cooperative corporation 
(within the meaning assigned by subsection 136(2)) or a credit 
union and the statute by or under which it was incorporated does 
not provide for paid-up capital in respect of a class of shares, the 
paid-up capital in respect of that class of shares at the particular 
time, computed without reference to the provisions of this Act, 
shall be deemed to be the amount, if any, by which 


(iv) the total of the amounts received by the corporation in 
respect of shares of that class issued and outstanding at that 
time 

exceeds 


(v) the total of all amounts each of which is an amount 0) 
part thereof described in subparagraph (iv) repaid by the cor 
poration to persons who held any of the issued shares of tha 
class before that time, and 


(c) in respect of all the shares of the capital stock of a corpora 
tion, an amount equal to the total of all amounts each of which i 
an amount equal to the paid-up capital in respect of any class O. 
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shares of the capital stock of the corporation at the particular 

time; 
Related Provisions: 51(3) — Exchange of convertible property; 66.3(2) — Explora- 
tion and development shares — deductions from PUC; 66.3(4) — PUC of flow-through 
share; 84.1 — Grind of PUC on non-arm’s length sales of shares: 84,2 — Computation 
of PUC in respect of particular class of shares; 85(2.1) — Transfer of property to cor- 
poration by shareholders — computation of PUC: 85.1(2.1)— Share for share ex- 
change — computation of PUC; 86(2.1) — Internal reorganization; 87(3), (3.1) — 
Amalgamation — computation of PUC; 87(9)(b) — PUC following triangular amalga- 
mation; 128.1(2), (3) — Corporation becoming resident in Canada; 138(11.7) — Insur- 
ance corporations — computation of PUC; 139.1(6), (7) — PUC after demutualization 
of insurer; 192(4.1), 194(4.1) — Computing PUC after SPTC or SRTC designation; 
212.1 — Non-arm’s length sale of shares by non-resident: 248(1)“paid-up capital’ — 
Definition applies to entire Act; 248(6) — Series of shares. 


History: Subpara. (b)(iii) of the definition “paid-up capital” amended by 2000, c. 19, 
s. 14, applicable after December 15, 1998. The subpara. formerly read: 


(iii) where the particular time is after March 31, 1977, an amount equal to the 
paid-up capital in respect of that class of shares at the particular time, computed 
without reference to the provisions of this Act except subsections 51(3) and 
66.3(2) and (4), sections 84.1 and 84.2, subsections 85(2.1), 85.1(2.1), 86(2.1), 
87(3) and (9), 128.1(2) and (3), 138(11.7), 192(4.1) and 194(4.1) and section 
DTS 


Subpara. (b)(iii) of the definition “paid-up capital’ in subsec. 89(1) substituted by 
1994, c. 21, subsec. 42(2), applicable to determinations of paid-up capital after August 
1992, except that, in applying the subpara. before 1993, it shall be read without refer- 
ence to “128.1(2) and (3). That subpara. formerly read: 


(iii) where the particular time is after March 31, 1977, an amount equal to the 
paid-up capital in respect of that class of shares at the particular time, computed 
without reference to the provisions of this Act except subsections 66.3(2) and 
(4), sections 84.1 and 84.2, subsections 85(2.1), 85.1(2.1), 87(3) and (9), 
138(11.7), 192(4.1) and 194(4.1) and section 212.1, 


That portion of para. (b) of “paid-up capital” following subpara. (iii) added by 1994, c. 


7, Sch. II (1991, c. 49), subsec. 67(3), applicable after 1988. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-463R2: Paid-up capital; IT- 
489R: Non-arm’s length sale of shares to a corporation. 


Advance Tax Rulings: ATR-27: Exchange and acquisition of interests in capital 
properties through rollovers and winding-up (“butterfly”); ATR-28: Redemption of 
capital stock of family farm corporation; ATR-35: Partitioning of assets to get specific 
ownership — “butterfly”; ATR-54: Reduction of paid-up capital. 


_ “paid-up capital deficiency [para. 89(1)(d)]” and “paid-up capi- 
tal limit [para. 89(1)(e)]’? — [Repealed under former Act] 


_ “private corporation” at any particular time means a corporation 


that, at the particular time, is resident in Canada, is not a public 
Corporation and is not controlled by one or more public corpora- 


tions (other than prescribed venture capital corporations) or pre- 


scribed federal Crown corporations or by any combination thereof 


and, for greater certainty, for the purposes of determining at any 
particular time when a corporation last became a private 
corporation, 


(a) a corporation that was a private corporation at the com- 
mencement of its 1972 taxation year and thereafter without in- 
terruption until the particular time shall be deemed to have last 
become a private corporation at the end of its 1971 taxation 
year, and 


(b) a corporation incorporated after 1971 that was a private cor- 
poration at the time of its incorporation and thereafter without 
interruption until the particular time shall be deemed to have last 
become a private corporation immediately before the time of its 
incorporation; 

Related Provisions: 27(2) — Crown corporations; 134 — NRO deemed not private 


corporation; 136(1) — Cooperative corporation not private corporation; 137(7) — 


Credit union not private corporation; 137.1(6) — Deposit insurance corporation not 
Private corporation; 141.1 — Insurance corporation not private corporation for certain 
Purposes; 186(5) — Subject corporation deemed private corporation for certain pur- 
poses; 227(16) — Municipal or provincial corporation deemed not private corporation 
for Part IV tax; 248(1 )“private corporation” — Definition applies to entire Act; 250 — 
Resident in Canada; 256(6), (6,1) — Meaning of “controlled”. 


History: That portion of the definition “private corporation” preceding para. (a) substi- 
tuted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 67(4), applicable after July 13, 1990. 
' That portion formerly read: 


“private corporation” at any particular time means a corporation that, at the par- 
ticular time, was resident in Canada, was not a public corporation, and was not 


S. 89(1) pub 


controlled by one or more public corporations and for greater certainty for the 
purposes of determining, at any particular time, when a corporation last became 
a private corporation, 
Selected Cases [89(1)“private corporation”): Sedona Networks Corp. v. R., 
[2006] 3 C.T.C. 2159 (TCC) (Deeming rules deem states of facts to exist, but do not 
effect any actual transfers). 
Regulations: 6700 (prescribed venture capital corporation); 7100 (prescribed federal 
Crown corporation; intended to apply to 89(1), but has not been amended to do so). 


I.T. Application Rules: 50(1) (status of corporation in 1972 taxation year). 
Interpretation Bulletins: IT-243R4: Dividend refund to private corporations; IT- 
391R: Status of corporations; IT-458R2: Canadian-controlled private corporation. 
I.T. Technical News: 25 (Silicon Graphics case — dispersed control is not control). 


“public corporation” at any particular time means 


(a) a corporation that is resident in Canada at the particular time 
if at that time a class of shares of the capital stock of the corpo- 
ration is listed on a prescribed stock exchange in Canada, 


(b) a corporation (other than a prescribed labour-sponsored ven- 
ture capital corporation) that is resident in Canada at the particu- 
lar time if at any time after June 18, 1971 and 


(1) before the particular time, it elected in prescribed manner 
to be a public corporation, and at the time of the election it 
complied with prescribed conditions relating to the number 
of its shareholders, the dispersal of ownership of its shares 
and the public trading of its shares, or 


(it) before the day that is 30 days before the day that includes 
the particular time it was, by notice in writing to the corpora- 
tion, designated by the Minister to be a public corporation 
and at the time it was so designated it complied with the con- 
ditions referred to in subparagraph (i), 


unless, after the election or designation, as the case may be, was 
made and before the particular time, it ceased to be a public cor- 
poration because of an election or designation under paragraph 
(c), or 


(c) a corporation (other than a prescribed labour-sponsored ven- 
ture capital corporation) that is resident in Canada at the particu- 
lar time if, at any time after June 18, 1971 and before the partic- 
ular time it was a public corporation, unless after the time it last 
became a public corporation and 


(i) before the particular time, it elected in prescribed manner 
not to be a public corporation, and at the time it so elected it 
complied with prescribed conditions relating to the number 
of its shareholders, the dispersal of ownership of its shares 
and the public trading of its shares, or 


(ii) before the day that is 30 days before the day that includes 
the particular time, it was, by notice in writing to the corpo- 
ration, designated by the Minister not to be a public corpora- 
tion and at the time it was so designated it complied with the 
conditions referred to in subparagraph (1), 


and where a corporation has, on or before its filing-due date for its 
first taxation year, become a public corporation, it is, if it so elects 
in its return of income for the year, deemed to have been a public 
corporation from the beginning of the year until the time when it so 
became a public corporation; 
Related Provisions: 13(27)(f) — Restriction on deduction before available for use: 
87(2)(i) — Amalgamations — public corporation; 130.1(5) — Mortgage investment 
corporation deemed to be public corporation; 141(2) — Life insurance corporation 
deemed to be public corporation; 141(3) — Life insurance holding corporation deemed 
to be public corporation; 248(1)‘public corporation” — Definition applies to entire 
Act; 250 — Resident in Canada. 
History: The definition “public corporation” in subsec. 89(1) amended by 1998, c. 19, 
subsec. 17(3), applicable to 1995 et seg. The definition formerly read: 
“public corporation” at any particular time means a corporation that was resident 
in Canada at the particular time, if 
(a) at the particular time, a class or classes of shares of the capital stock of 
the corporation were listed on a prescribed stock exchange in Canada, 
(b) at any time after June 18, 1971 and 
(i) before the particular time, it elected in prescribed manner to be a 
public corporation, and at the time of the election it complied with pre- 
scribed conditions relating to the number of its shareholders, dispersal of 
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ownership of its shares, public trading of its shares and size of the cor- 
poration, or 

(ii) before a day 30 days before the particular time, it was, by notice in 
writing to the corporation, designated by the Minister to be a public cor- 
poration, and at the time it was so designated it complied with the condi- 
tions referred to in subparagraph (i), 


unless subsequent to the election or designation, as the case may be, and 
before the particular time, it ceased to be a public corporation by virtue of 
paragraph (c), or 
(c) at any time after June 18, 1971 and before the particular time, it was a 
public corporation, unless after the time. it last became a public corporation 
and 
(i) before the particular time, it elected in prescribed manner not to bea 
public corporation, and at the time it so elected it complied with pre- 
scribed conditions relating to the number of its shareholders, dispersal of 
ownership of its shares and public trading of its shares, or 
(ii) before a day 30 days before the particular time, it was, by notice in 
writing to the corporation, designated by the Minister not to be a public 
corporation, and at the time it was so designated it complied with the 
conditions referred to in subparagraph (i), 
in which case it shall be deemed thereupon to have ceased to be a public 
corporation, 
except that where a corporation’s first taxation year ended after 1971 and the 
corporation has, after 1971 and on or before the day on or before which it was 
required by section 150 to file its return of income for that year, become a public 
corporation, it shall, if it so elected in that return, be deemed to have been a 
public corporation from the commencement of that year until the day on which it 
so became a public corporation; 
Regulations: 3200 (prescribed stock exchange); 4800, 4803 (prescribed conditions); 
6701 (prescribed labour-sponsored venture capital corporation). 


1.T. Application Rules: 50 (status of corporation in 1972 taxation year). 
Interpretation Bulletins: IT-98R2: Investment corporations (archived); IT- 176R2: 


Taxable Canadian property — interests in and options on real property and shares; IT- 
391R: Status of corporations; IT-458R2: Canadian-controlled private corporation. 


Forms: T2067: Election not to be a public corporation; T2073: Election to be a public 
corporation. 


“tax equity [para. 89(1)(h)]’”” — [Repealed under former Act] 


“taxable Canadian corporation” means a corporation that, at the 
time the expression is relevant, 


(a) was a Canadian corporation, and 


(b) was not, by virtue of a statutory provision, exempt from tax 
under this Part; 


Proposed Amendment- — 89(1 "taxable ‘Canadian 

__ corporation”(b) 

(b) was not, by reason of a statutory provision | other than p oe 
graph 149(1)(), exempt from tax under this Part; _ 
Application: The July 18, 2005 draft egislation (Part 2 technical), subsec. 89(3), - 


will amend para. (b) of the definition “taxable Canadian corporation” in subsec. 
89(1) to read as above, applicable in respect of taxation years that end after 1999. 


Technical Notes: Paragraph (b) of the definition “taxable Canad n corporation” in 
subsection 89(1) is amended to clarify. that a farming or fishing insurer to which 
paragraph 149(1)(t) applies is a taxable Canadian Se teay Ly aniendinent_ 

plies in respect of taxation years that end after 1999. 


Letter from pee of Lee February ati 2000: 
Dear [xxx]: 
Thank you for your letter of November 8, 1999 regarding section 87 oO the Tt ome : 
Tax Act (the “Act”) and the treatment accorded thereunder to insurance corporations 


earning premium income in respect of the insurance of popes used | in farming ff 
fishing. : _ 


In your letter you express concern that an ameloanietion of i insurers of farme’ sand 


fishermen partially, or totally, exempt from tax under paragraph 149(1)(t) of the Act 
could trigger significant tax consequences. You ask that I consider amending the. 
so that insurers of farmers and fishermen can, ¢ on | erat ons 

rollover provisions contained in section Si. 


There does not appear to be a policy reason for not allowing subsed 87( 1) of | the 
Act to apply to an amalgamation of two or more. farmers’ and fishermen $ insurers 
described in paragraph 149(1)(t) of the Act. Consequently, Tam prepared to support 
an amendment to the Act to provide that subsection 87( 1) of the Act apply to amalga- 
mations of insurers exempt, or partially see from tax under palaeeh me 
occurring after 1999. SO | _. 2 4 


Thank you for your helpful giles. on he matter. 


benefit from the tax 
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Minister of Finance 


Related Provisions: 134 — NRO deemed not taxable Canadian corporation; 149 — 
Statutory provisions exempting taxpayers from tax under this Part; 248(1)“taxable Ca- 
nadian corporation” — Definition applies to entire Act. 

Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


“taxable dividend” means a dividend other than 


(a) a dividend in respect of which the corporation paying the 
dividend has elected in accordance with subsection 83(1) as it 
read prior to 1979 or in accordance with subsection 83(2), and 


(b) a qualifying dividend paid by a public corporation to share- 

holders of a prescribed class of tax-deferred preferred shares of 

the corporation within the meaning of subsection 83(1). 
Related Provisions: 15.1(1) — Small business development bond interest deemed 
taxable dividend: 15.2(1)— Small business bond interest deemed taxable dividend; 
82(1) — Inclusion of taxable dividend in income; 88(2) — Winding-up of a Canadian 
corporation; 129(1.2) — Dividends paid to create dividend refund deemed not to be 
taxable dividends for purposes of s. 129; 129(7) — Capital gains dividend is not a taxa- 
ble dividend for purposes of dividend refund (s. 129); 142.7(10)(a) — Branch-estab- 
lishment dividend to foreign entrant bank deemed not to be taxable dividend; 
248(1)“taxable dividend” — Definition applies to entire Act; 260(5) — Deemed taxa- 
ble dividend on securities lending arrangement. 


Regulations: 2107 (tax-deferred preferred series). 


Interpretation Bulletins: IT-52R4: Income bonds and income debentures 
(archived); IT-67R3: Taxable dividends from corporations resident in Canada; IT- 
146R4: Shares entitling shareholders to choose taxable or capital dividends. 


“tax-paid undistributed surplus on hand [para. 89(1)(k)]” — 
[Repealed under former Act] 


“1971 capital surplus on hand [para. 89(1)(I)]” — 
under former Act] 


(1.01) Application of subsec. 138(12)— The definitions in 
subsection 138(12) apply to this section. 


Origin of subsec. 89(1.01): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
opening words to subsec. 138(12)). 


[Repealed 


(1.1) Capital dividend account where control acquired — 
Where at any particular time after March 31, 1977 a corporation 
that was, at a previous time, a private corporation controlled di- 
rectly or indirectly in any manner whatever by one or more non- 
resident persons becomes a Canadian-controlled private corporation 
(otherwise than by reason of a change in the residence of one or 


more of its shareholders), in computing the corporation’s capital — 


dividend account at and after the particular time there shall be de- 


ducted the amount of the corporation’s capital dividend account im-_ 


mediately before the particular time. 

Related Provisions: 256(5.1), (6.2) — Controlled directly or indirectly — control in 
fact; 256(7) — Where control] deemed not acquired. 

Interpretation Bulletins: IT-66R6: Capital dividends. 


(1.2) Capital dividend account of tax-exempt corpora-— 
tion — Where at any particular time after November 26, 1987 a | 
corporation ceases to be exempt from tax under this Part on its taxa- 
ble income, in computing the corporation’s capital dividend account — 
at and after the particular time there shall be deducted the amount of / 
the corporation’s capital dividend account (computed without refer- | 
ence to this subsection) immediately after the particular time. 


Interpretation Bulletins: IT-66R6: Capital dividends. 


(2) Where corporation is beneficiary — For the purposes of 
this section, | 
(a) where a corporation was a beneficiary under a life insurance 
policy on June 28, 1982, it shall be deemed not to have been a 
beneficiary under such a policy on or before June 28, 1982 

where at any time after December 1, 1982 a prescribed premium 
has been paid under the policy or there has been a prescribed | 
increase in any benefit on death under the policy; and | 


(b) where a corporation becomes a beneficiary under a life insur- 
ance policy by virtue of an amalgamation or a winding-up to 
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which subsection 87(1) or 88(1) applies, it shall be deemed to 
have been a beneficiary under the policy throughout the period 
during which its predecessor or subsidiary, as the case may be, 
was a beneficiary under the policy. 


Regulations: 309 (prescribed increase, prescribed premium). 


(3) Simultaneous dividends — Where a dividend becomes pay- 
able at the same time on more than one class of shares of the capital 
stock of a corporation, for the purposes of sections 83, 84 arid 88, 
the dividend on any such class of shares shall be deemed to become 
payable at a different time than the dividend on the other class or 
classes of shares and to become payable in the order designated 


(a) by the corporation on or before the day on or before which 
its return of income for its taxation year in which such dividends 
become payable is required to be filed: or 


(b) in any other case, by the Minister. 
(4)-(6) [Repealed under former Act] 
Proposed Addition — 89(4)-(15) 


(4) GRIP addition: becoming CCPC — If, in a particular tax- 
ation year, a corporation ‘anadian-controlled private corpora- 
tion or a deposit insurance corporation but was, in its preceding 

taxation year, a corporation resident in Canada other than a Cana- 

dian-controlled private corporation or a deposit insurance corpora- 

tion, there may be included in computing the corporation’s gen- 

eral rate income pool at the end of the particular taxation year, the 
amount determined by the formula _ 


AtB+C_D-F-F-G-H 


is the total of all amounts each of which is the cos int to 
the corporation of a property immediately bef 
preceding taxation year, oe 
B is the amount of any money of the corporation on hand imme- 
_ diately before the end of its preceding taxation year, _ 
C is the amount, if any, by which ee 
(a) the total of all amounts that would, if the corporation 
___ had had unlimited income for its preceding taxation year 
__ from each business carried on, and each property held, by it 
in that preceding taxation year, have been deductible under 
subsection 111(1) i computing its taxable income for that 


/ : / preceding taxation : 
Bceeds tt | 
_ (b) the total of all amounts deducted under subsection 
__111(1) in computing the corporation’s taxable income for 
that preceding taxation year, Or 

D is the total of all amounts each of which is the amount of any 

_ debt owing by the corporation, or of any other obligation of the 
corporation to pay any amount, that was outstar ding immedi- 

ately before the end of its preceding taxation year, 

the paid up capital, immediately before the « 

g taxation year, of all of the issued and outst 

the capital stock of the corporation, — 


4 18 the corporation’s capital dividend account, if any, immedi- 
_ ately before the end of its preceding taxation year, and 


Is the corporation’s low rate income pool immediately before 
the end of its preceding taxation year. 


nical Notes: New subsection 89(4) is relevant to the new definition “general 
income pool” (GRIP) in subsection 89(1) (see commentary). H in the formula in 
lat definition includes, among other things, an amount determined for a particular 
'xation year under subsection 89(4) in respect of a corporation to which the defini- 
on. applies. Le 

ienerally, subsection 89(4) applies when a corporation changes status from being a 
orporation that is neither a Canadian-controlled private corporation (CCPC) (within 
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the meaning assigned by subsection 125(7); see commentaries on the amended defi- 
nition “Canadian-controlled private corporation” in subsection 125(7) and new sub- 
section 249(4.1)) nor a deposit insurance corporation (DIC) (within the meaning as- 
signed by new subsection 89(15): see commentary on that subsection) in its 
preceding taxation year to a corporation that is either a CCPC ora DIC ina particular 
taxation year. The amount determined under subsection 89(4) in respect of the corpo- 
tation is included in computing the corporation’s GRIP at the end of the particular 
taxation year. 


If subsection 89(4) applies, the amount included is determined by reference to the 
formula ee _  - 

A+B+C-D-B-F-G-H_ 
In broad terms, this formula is intended to determine what the corporation’s GRIP 
would have been at the end of its preceding taxation year had it been either a CCPC 
ora DIC in that taxation year, Cl 


A, B, and C of the formula augment the amount that will be included in respect the 
corporation’s GRIP. A and B include, respectively, the cost amount to the corpora- 
tion of all of its property and any money of the corporation immediately before the 
end of its preceding taxation year, — : 

C generally provides that the amount will be increased to the extent that the corpora- 
tion has unused and unexpired losses at the end of its preceding taxation year. _ 


a reduce the amount that will be included in respect the corpora-__ 

: total of all amounts each of which is the amount of any debt 
on, or of any other obligation of the corporation to pay any — 
amount, that was outstanding immediately before the end of its preceding taxation 
year. E is the paid up capital, immediately before the end of its preceding taxation 
year, of all the issued and outstanding shares of the capital stock of the corporation, 
and F is the total of all reserves deducted by the corporation in its preceding taxation 
year. G and H are, respectively, the capital dividend account, if any, and the low rate 
income pool of the corporation immediately before the end of its preceding taxation 
year. ‘ : 


New subsection 89(4) applies to taxation years that end after 2005. 

Related Provisions: 125(7)*Canadian-controlled private corporation"(d) — Elec- 
tion not to be CCPC for purposes of 89(4); 249¢ Deemed year-end on becom- 
ing CCPC; 257 — Formula cannot calculate to A zero. 


(5) GRIP addition: post-amalgamation — If a Canadian- 
controlled private corporation or a deposit insurance corporation 
(in this subsection referred to as the “new corporation’) is formed 
as a result of an amalgamation (within the meaning assigned by 
subsection 87(1)), there shall be included in computing the new 
corporation’s general rate income pool at the end of its first taxa- 
tion year the total of all amounts each of which is 


espect of a predecessor corporation that was, in its taxa- — 
ar that ended immediately before the amalgamation (in — 
graph referred to as its “last taxation year”), a Cana-__ 
rolled private corporation or a deposit insurance cor- _ 


“po the positive or negative amount determined in respect — 
of the predecessor corporation by the formula 
A-B 
where 


A is the predecessor corporation’s general rate income pool at 


the end of its last taxation year, and 
B is the amount, if any, by which | 
(i) the total of all amounts each of which is an eligible 
dividend paid by the predecessor corporation in its last 
taxation year _ 
exceeds 


(i) the total of all amounts each of which is an exces- 
sive eligible dividend designation made by the prede- 
cessor corporation in its last taxation year; or 


(b) in respect of a predecessor corporation (in this paragraph 
referred to as the “non-CCPC predecessor’) that was, in its 
taxation year that ended immediately before the amalgamation 
(in this paragraph referred to as its “last taxation year”), not a 
Canadian-controlled private corporation or a deposit insurance 
corporation, the amount determined by the formula 


A+B+C=D-E-F-G_H 
where 
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A is the total of all amounts each of which is the cost amount — 
to the non-CCPC predecessor of a property immediately 


before the end of its last taxation year, 


B is the amount of any money of the non-CCPC predecessor 
on hand ih Goan before’ the aoe ae its last taxation 


year, 
C is the amount, if any, on which 
(i) the total of all amounts ‘that would, if the non-COPC 


predecessor had had unlimited income for its last taxa-_ 
tion year from each business carried on, and each pro-- 


perty held, by it in that last taxation year, have been de- 


ductible under subsection 111(1) in computing Ms 


taxable income for ae last taxation year 
exceeds : i - 


(ii) the total of all amounts deducted under oo, - 


1110) in computing the non-CCPC predecessor’ S taxa- 
ble income for its last taxation year, 


D is the total of all amounts each of which is the amount ol 


any debt owing by the non-CCPC predecessor, or of any 
other obligation of the non-CCPC predecessor to pay any 


amount, that was outstanding immediately before the end 


of its last taxation year, 
E. is the paid up capital, immediately before the end of its last 


taxation year, of all of the issued and outstanding shares of 


_ the capital stock of the non-CCPC predecessor, 
Fis the total of all amounts each of which is a reserve de- 


ducted in computing the non-CCPC predecessor’s income — 


for its last taxation year, 
G is the non-CCPC predecessor’ s capital divided account, if 


and ; 
H is the non-CCPC predecessor’ s low rate income pool im- 
mediately before the end of its last taxation year. 


Technical Notes: New subsection 89(5) is relevant to the new definition “general 
rate income pool” (GRIP) in subsection 89(1) (see commentary). H in the formula in 
that definition includes, among others, an amount determined for a particular taxation 


year under subsection 89(5) in he pe of a = to which the definition . 


applies. 


Generally, subsection 89(5) applies when a Coumdlayeontrotied private corporation 
(CCPC) (within the meaning assigned by subsection 125(7); see commentaries on the 
amended definition “Canadian-controlled private corporation” in subsection 125(7) 
and new subsection 249(4.1)) or a deposit insurance corporation (DIC) (within the 
meaning assigned by new subsection 89(15); see commentary on that subsection) is 
formed as a result of an amalgamation to which subsection 87(1) applies. The total of 
all amounts determined under subsection 89(5) is included in computing the corpora- 
tion’s GRIP at the end of its first taxation year. 


Subsection 89(5) is divided into two paragraphs, and their application to a predeces- 
sor depends on whether the predecessor was a CCPC or a DIC in its taxation year 
that ended immediately before the amalgamation (referred to in the subsection as “its 
last taxation year”). Paragraph (a) applies in respect of a predecessor that was a 
CCPC or a DIC in its last taxation year, and includes the positive or negative amount 
determined by the formula A — B. This formula is intended to flow through to the 
corporation's GRIP at the end of its first taxation year a CCPC or DIC predecessor’s 
GRIP at the end of the predecessor’s last taxation year (adjusted to take into account 
any eligible dividends paid and any excessive eligible dividend designations made by 
the predecessor in that last taxation year). 


Paragraph (b) applies in respect of a predecessor that was neither a CCPC nor a DIC 
in its last taxation year, and includes an amount determined by reference to a 
formula: ; ; : 


A+B+C-D-E-F-G-H 


In broad terms, this formula is intended to determine what the or ecccoe s GRIP 
would have been at the end of its last taxation year had it been either a CCPC ora 
DIC in that taxation year. 


A, B, and C of the formula augment the amount that will be taluded | in respect the 
corporation’s GRIP. A and B include, respectively. the total of all amounts each of 
which is the cost amount to the predecessor of a property and any money of Be 
predecessor immediately before the end of its last taxation year. 


C generally provides that the amount will be increased to the extent that the prede- 
cessor has unused and unexpired losses at the end of its last taxation year. 


D to H of the formula grind the amount that will be included in respect the corpora- 
tion’s GRIP. D is the total of all debts owing by the predecessor, or of any other 


any, immediately before the end of its last taxation year, 
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obligation of the predecessor to pay. any amount, that was outstanding immediately 
before the end of its last taxation year. E is the paid up capital, immediately before 
the end of its last taxation year, of all the issued and outstanding shares of the capit 
stock of the predecessor, and F is the total of all reserves deducted by the predecessor 
in its last taxation year. G and H are, respectively, the capital dividend account, if 
any, and the LRIP of the —- meen © before the a of its iy taxation 
year. 


New ‘subsection 3965) applies to taxation years ‘that on after 2005. 


Related Provisions: 87(2 yey) - Application on amalgamation; 88016. 2)(ix) 
Application on windup; 125(7)*Canadian-controlled private corporation’(d) — Elec- 
tion not to be CCPC for purposes of 8915); 23) Le in para. oe cannot calc 
late to less than ZEKO, : 


(6) GRIP addition: postewinding-up — If "subsection 88( ) 
applies to the winding-up of a subsidiary into a parent (within the — 
meanings assigned by that subsection) that is a Canadian-con- — 
trolled private corporation or a deposit insurance corporatio : 
there shall be included in computing the parent’s general rate in- 
come pool at the end of its taxation year that immediately follows 
the taxation year during which it receives the assets of the subsid 
ary on the winding-up > 


(a) if the subsidiary was, in its taxation year fe which its 
assets were distributed to the parent on the winding-up (in th 
paragraph referred to as its “last taxation year”), | a Canadian- 
controlled private corporation or a deposit insurance corpor. 
tion, the positive or negative amount determined by the 

formula / 


A-B 
where 


A is the subsidiary’ S pence rate income at the end of i its 
last taxation year, and | 


B is the amount, if any, by which 


(i) the total of all amounts each of which is an eligible divi 
dend paid by the deals in its last taxation yet 


exceeds. 


(ii) the total of all amounts each of which is an excessi 
eligible dividend designation made by the Spas in fi 
last taxation year; and 


(b) in any other case, the amount determined By the formula 


i a ees 
where 


_A is the total of all amounts each of ed is ec cost amouge 
to the subsidiary of a property immediately before the end — 
of its taxation year during which its assets were distributed 
to the parent on the winding- -up (in this paragraph fo : 
to as its “last taxation year’), . 


B is the amount of any money of the subsidiary on hand im- 
mediately before the end of its last taxation year, . 


Cis the amount, if any, by which 


(i) the total of all amounts that would, if the subside y 
had had unlimited income for its last taxation year from 
each business carried on, and each property held, by it 

in that last taxation year, have been deductible under 
subsection 111(1) in computing its taxable income for 
that last taxation year 


exceeds 


Gi) the total of all amounts deducted under subsection - 
111(1) in computing the subsidiary’s taxable income for 
its last taxation year, . 


D is the total of all amounts each of which is the amount 0 
any debt owing by the subsidiary, or of any other obligatio: 
of the subsidiary to pay any amount, that was outstandin, 
immediately before the end of its last taxation year, _ 


E is the paid up capital, immediately before the end of its last 
taxation year, of all of the issued and outstanding shares 0! 
the capital stock of the subsidiary, I 
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is the total of all amounts each of which is a reserve de- 
ducted in computing the subsidiary’s income for its last 
taxation year, 

is the subsidiary’s capital dividend account, if any, immedi- 
ately before the end of its last taxation year, and 

is the subsidiary’s low rate income pool immediately before 


G 


a | 


the end of its last taxation year. 


Technical Notes: New subsection 89(6) is relevant to the n 
rate income pool” (GRIP) in subsection 89(1) (see commen 
subsection 89(1)). H in the formula in that definition ine 
amount determined for a particular taxation year under subs 
& corporation to which the definition applies. _ 


definition “general 


Generally, subsection 89(6) applies in respect of a Canadian-co d private cor- 
poration (CCPC) (within the meaning assigned by subsection 125(7): see commenta- 
ties on the amended definition “‘Canadian-controlled plivate corporation” in subsec- 
tion 125(7) and new subsection 249(4.1)) or a deposit insurance corporation (DIC) 
(within the meaning assigned by new subsection 89(15); see commentary on that 
subsection) that has wound-up a subsidiary in accordance with subsection 88(1). The 
total of all amounts determined under subsection 89(6) is included in computing the 
parent’s GRIP at the end of its taxation year that that immediately follows the taxa- 
tion year of the subsidiary in which it was wound-up (referred to € 
the subsidiary’s “last taxati a 
Subsection 89(6) is divided into two paragraphs, and their applic 
ary depends on whether it was PC or DIC in its last taxation sar. Paragraph (a) 
_ applies if the subsidiary was a CCPC or a DIC in its last taxation year, and includes 
the positive or negative amount determined by the formula A — B. This formula is 
_ intended to flow through to the parent’s GRIP the subsidiary’s GRIP at the end of its 
_ last taxation year (adjusted to take into account any eligible dividends paid and any 
excessive eligible dividend designations made by the subsidiary in its last taxation 


Paragraph (b) applies if the subsidiary was neither a CCPC nor 


taxation year. and includes an amount determined by referenc 


b ye 


A+B+C-D-E-F-G-} 


Tn broad terms, this formula is intended to determin 
‘ould have been at the end of its last taxation year had 
C in that taxation year. / . 


A, B, and C of the formula augment the amount that will be included in respect the 

parent's GRIP under the subsection. A and B include, respectively, the total of all 
“amounts each of which is the cost amount to the subsidiary of a property and any 

money of the subsidiary immediately before the end of its last taxation year. 


c generally provides that the amount will be increased to the extent that the subsidi- 
ary has unused and unexpired losses at the end of its last taxation year. : 


D to H of the formula grind the amount that will be included in respect the parent’s 
GRIP, D is the total of a ts owing by the subsidiary, including other obligations 
of the subsidiary to pay any amount, that were outstanding immediately before the 
| end of its last taxation year. E is the paid up capital, immediately before the end of its 
Jast taxation year, of all the issued and outstanding shares of the capital stock of the 
Subsidiary, and F is the total of all reserves deducted by the subsidiary in its last 
taxation year. G and H are, respectively, the capital dividend account, if any, and the 
LRIP of the subsidiary immediately before the end of its last taxation year. 


New subsection 89(6) applies to taxation years that end after 2005. 


Related Provisions: 87(2)(vv), 88(1)(e.2)(ix) — Application on windup; 
125(7)*Canadian-controlled private corporation’(d) — Election not to be CCPC for 
Purposes of 89(6); 257 — Formula in para. (b) cannot calculate to less than zero. 


(7) GRIP addition for 2006 — If a corporation 
lection under subsection (11), would have be 
‘its first taxation year that includes any part of 

-anadian-controlled private corporation, there 
Nputing its general rate income pool at the en 
ly preceding taxation year the amount deter 


Ss 


ned by the 


formula 


A-B 


is 63% of the total of all amounts each of which is the corpora- 
tion’s full rate taxable income (as defined in subsection 
123.4(1)) for a taxation year of the corporation that ended after 
2000 and before 2006, and 


paid by the corporation in those taxation years. 

echnical Notes: New subsection 89( 7) is relevant to the new definition “general 
ite income pool” (GRIP) in subsection 89(1) (see commentary on that definition in 
/absection 89(1)). H in the formula in that definition includes, among others, an 


efinition in 


© subsection as _ 


0 the subsidi- 


3 is the total of all amounts each of which is a taxable dividend — 
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amount deter nined for a particular taxation year under subsection 89(7) in respect of © 
a corporation to which the definition applies. a Ly 


Subsection 89(7) applies if a corporation was (or, absent an election under new sub- 
Section 89(1 1), would have been), throughout its first taxation year that includes any 
part of January 1, 2006, a Canadian-controlled private corporation (see commentary 
on subsection 89(11)). The subsection includes in comiputing the corporation’s GRIP 
at the end of the taxation year immediately preceding that first taxation year the 
amount determined by the formula A — B. In general terms, the formula approxi- 
mates the after-tax amount (based on a notional combined federal-provincial corpo- 
tate rate of tax of 37%) of the earnings of the co ition that were subject to general 
corporate tax rate for taxation years of the on that ended after 2000 and 
before 2006 and that have not been pai poration as taxable dividends 
during those taxation years, — —™S 


It is intended that, if a corporation includes an amount in computing its GRIP by - 
reason of subsection $9(7), the corporation will have a GRIP in respect of which © 
eligible dividends may be paid as of January 1, 2006. Subsection 89(7) is also in- 
tended to accommodate elections made under hew subsection 89(11) in respect of 
taxation years that include January 1, 2006 (see commentary on that new subsection), 
as well as amalgamations that occur, and windings-up that begin on January 1, 2006, _ 
and involve Canadian-controlled private corporations. 7 _ 


Subsection 89(7) applies in respect of taxation years that [end after 2005]. 


‘ ns: 257 — Formula cannot calculate to less than zero, — t™” 


(8) LRIP addition: ceasing to be CCPC — If, in a particular 
taxa corporation is not a Canadian-controlled private 
corporation or a deposit insurance corporation but was, in its pre- 
ceding taxation year, a Canadian-controlled private corporation or 
a deposit insurance corporation, there shall be included in comput- _ 
ing the corporation’s low rate income pool at any time in the par- 
ticular taxation year the amount determined by the formula 


A+B+C-D-E-F.G Hu 


is the amount, if any, by which © 
__ (a) the total of all amounts that would, if the corporation 
_ had had unlimited income for its preceding taxation year 
_ from each business carried on, and each property held, by it 
at preceding taxation year, have been deductible under _ 
sction 111(1) in computing its taxable income for that _ 
ing taxation year i. . 


_ (b) the total of all amounts deducted under subsection 

_ 11101) in computing the corporation’s taxable income for. 
its preceding taxation year, 

is the total of all amounts each of which is the amount of any 
debt owing by the corporation, or of any other obligation of the - 
corporation to pay any amount, that was outstanding immedi- 
ately before the end of its preceding taxation year, 

_ is the paid up capital, immediat ‘ore the end of its preced- 
ing taxation year, of all of th | id outstanding shares of 

_ the capital stock of the corp¢ atio  . 
is the total of all amounts each of which is a reserve deducted 
in computing the corporation’s income for its preceding taxa- 
tion year, _ — oo 


is 
_ (a) if the corporation is not a private corporation in the par- 

_ ticular taxation year, the corporation’s capital dividend ac- 
count, if any, immediately before the end of its preceding 

_ taxation year, and . 
_(b) in any other case, nil, and 

is the positive or negative amount determined by. the formula 


[-]J 
where 


S. 89(8) 


I is the corporation’s general rate income Lao at the ond of 


its preceding taxation year, and 
‘J is the amount, if any, by which © 


(a) the total of all amounts each of which is an slieible ny 
dividend paid by the oe in its oo axe . 


tion year 
exceeds 


tion in its preceding taxation year. 


Technical Notes: New subsection 89(8) is relevant to the new definition “low rate — 


income poo!” (LRIP) in subsection $9(1) (see commentary on that definition in sub- 


section 89(1)). C in the formula in that definition includes, among others, an amount — 
determined for a particular taxation year under subsection ey in pole of a cor : 


poration to which the definition applies. 


Generally, subsection 89(8) applies when a corporation shacks status from havine - 
been a Canadian-controlled private corporation (CCPC) or a deposit insurance corpo- 
ration (DIC) in its preceding taxation year to being a corporation that is neither a_ 
CCPC nor a DIC in the particular taxation year. The amount determined under sub- : 
section 89(8) in respect of the corporation is included in computing the oe s 


LRIP at any time in the particular taxation year. 


If subsection 89(8) applies. the amount included is detcomined by reference to a 
formula: : 


A+B+C-D-E-F-G-H 


In broad terms, this formula is intended to determine what ae coeauay S LRIP 
would have been at the end of its preceding taxation year had it been neither a CCPC 
nor a DIC in that taxation year. : 


A, B, and C of the formula augment the amount that will be included { in respect the 
corporation’s LRIP. A and B include, respectively. the total of all amounts each of 
which is the cost amount to the corporation of a property and any money of the 
corporation immediately before the end of its preceding taxation year. 


€ generally provides that the amount will be increased to the extent that the corpora- 
tion has unused and unexpired losses at the end of its preceding taxation year. 


D to H of the formula reduce the amount that will be included in respect the corpora- 
tion’s LRIP. D is the total of all debts owing by the corporation, including other 


obligations of the corporation fo pay any amount, that were outstanding immediately | 


before the end of its preceding taxation year. E is the paid up capital. immediately 
before the end of its preceding taxation year, of all the issued and outstanding shares 
of the capital stock of the corporation, and F is the total of all reserves deducted by 
the corporation in its preceding taxation year. 

G is the capital dividend account, if any. of the corporation immediately before the 
end of its preceding taxation year, unless the corporation is a private corporation in 
the particular taxation year. in which case the amount for G is nil. 
H reduces the addition to the corporation’s LRIP by the amount determined by the 
formula I — J, which is the corporation’s GRIP at the end of its preceding taxation 
year, adjusted to take into account any eligible dividends paid and any excessive 
eligible dividend designations made in respect of any eligible bed paid by the 
corporation in its preceding taxation year. 


New subsection 89(8) applies to taxation years that end after 2005. 


Related Provisions: 125(7)“Canadian-controlled private corporation”(d) — Elec- 
tion not to be CCPC for purposes of $9(8); 249(4.1) — Deemed year-end on ceasing 
to be CCPC; 257 — First formula cannot calculate to less than zero. 


(9) LRIP addition: amalgamation — If a corporation that is 
resident in Canada and that is neither a Canadian-controlled pri- 
vate corporation nor a deposit insurance corporation (in this sub- 
section referred to as the “new corporation”) is formed as a result 
of the amalgamation or merger of two or more corporations one or 
more of which is a taxable Canadian corporation, there shall be 
included in computing the new corporation’s low rate income 
pool at any time in its first taxation year the total of all amounts 
each of which is 


(a) in respect of a predecessor corporation that was, in its taxa- 
tion year that ended immediately before the amalgamation, 
neither a Canadian-controlled private corporation nor a deposit 
insurance corporation, the predecessor corporation’s low rate 
income pool at the end of that taxation year, and 


(b) in respect of a predecessor corporation (in this paragraph 
referred to as the “CCPC predecessor”) that was, throughout 
_ its taxation year that ended immediately before the amalgama- 
tion (in this paragraph referred to as its “last taxation year”), a 


: eorporanion, the amount determined by the formula 


(b) the total of all amounts each of which is an exces- 
sive eligible dividend designation made by the iia : 


Income Tax Act, Part I, Division B 


Canadian-controlled private corporation or a eT as 


A+B+C- D- E- BOO 


where 
. A is the total or all amounts ouch - eh is the woe amou 


to the CCPC predecessor of a property immediately befor 
the end of its last taxation year, 


B is the amount of any money of the CcPC predecessor 
hand immediately before the end of its last sara Pes 


C. is the amount, if any, by which 


_ @ the total of all amounts that would, if ce CCPC p pre 

-ecessor had had unlimited income for its last taxati 
year from each business carried on, and each property 

_ held, by it in that last taxation year, have been deducti- 
ble under subsection 111(1) in ee its taxable i 
come for that last taxation year 


exceeds 


(ii) the total of all amounts deducted andes subsectio 
111(1) in computing the CCPC predecessor’ Ss taxable 
income for its last taxation year, 


D is the total of all amounts each of which is the amount 
any debt owing by the CCPC predecessor, or of any other 
obligation of the CCPC predecessor to pay any amoun 
that was outstanding immediately before the end of it its la 
taxation year, 


E is the paid up capital, immediately before the end of its sie 
taxation year, of all of the issued and outstanding shares o} 
the capital stock of the CCPC predecessor, 


F is the total of all amounts each of which is a reserve & 
ducted in computing the ccPc | eee S income for its 
last taxation year, 

Gis, 2 
Gi) if the new corporation i is not a private corporation 
its first taxation year, the CCPC predecessor’s capi 
dividend account, if any, immediately before the end 
its last taxation year, and 


(ii) in any other case, nil, ane 


H is the positive or negative amount determined by 
formula 


iJ 
where 


Las the CCPC predecessor’ s general rate income pool A 
the end of its last taxation year, and — . 


J is the amount, if any, by which 


(i) the total of all amounts each of which is an : elie, 
ble dividend paid by the CCPC ese in its I 
taxation year : : 


exceeds 


Gi) the total of all amounts each of which i is ane 
cessive eligible dividend designation made by the 
CCPC predecessor in its last taxation year. 


Technical Notes: New subsection 89(9) is relevant to the new definition “low 
income pool” (LRIP) in subsection 89(1) (see commentary on that definition in sub 
section 89(1)). € in the formula in that definition includes, among others, an amo’ 
determined for a particular taxation year under subsection 89(9) in respect of 
poration to which the definition applies. 


Generally, subsection 89(9) applies when a corporation that is neither a Canadian: 
controlled private corporation (CCPC) (within the meaning assigned by subsec’ 
125(7); see commentaries on the amended definition “Canadian-controlled privat 
corporation” in subsection 125(7) and new subsection 249(4.1)) nor a deposit in: 
ance corporation (DIC) (within the meaning assigned by new subsection 89(15); 
commentary on that subsection) is formed as a result of an amalgamation to whic 
subsection 87(1) applies. The total of all amounts determined under subsection 89(' 
is included in computing the corporation’s LRIP at any time in its first taxation y 


Subsection 89(9) is divided into two paragraphs, and their application to a prede 
sor depends on whether the predecessor was a CCPC or DIC in its taxation year | t 
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ended immediately before the amalgamation (referred to in the subsection as “its last 


taxation year’). Paragraph (a) applies in respect of a predecessor that was neither a 


CCPC nor a DIC in its last taxation year, and includes the predecessor’s LRIP at the 
end of its last taxation year. 


Paragraph (b) applies if the predecessor was either a CCPC or a DIC in its last taxa- 
tion year, and includes an amount determined by reference to a formula: 


A+B+@G-D-E-=F-G_h. 


In broad terms, this formula is intended to determine what | 


_ would have been at the end of its last taxation year had it bee 
_ DIC in that taxation year. : . 


_ A,B, and C of the formula augment the amount that will be inc 

_ corporation's LRIP. A and B include, respectively, the total 
which is the cost amount to the predecessor of a property and 

_ predecessor immediately before the end of its last taxation year. 


nts each of 


money of the 


C generally provides that the amount will be increased to the extent that the prede- : 


cessor has unused and unexpired losses at the end of its last taxation year. 


_Dto H of the formula grind the amount that will be included in respect the corpora- _ 


_tion’s LRIP. D is the total of all debts owing by the predecessor, including other 
| obligations of the predecessor to pay any amount, that were outstand 
before the end of its last taxation year. E is the paid up capital, 
the end of its last taxation year, of all the issued and outstanding 
stock of the predecessor, ar 
in its last taxation year, 


ares of the capital 


ing immediately _ 
ediately before _ 


of all reserves deducted by the predecessor 


Gis the capital dividend account, if any, of the predecessor immediately before the : 


end of its last taxation year, unless the corporation is a private corporation in its first 


taxation year, in which case the amount for G is nil. 
H reduces the addition to the corporation’s LRIP by the amount determined by the 
formula | — J, which is the predecessor’s GRIP at the end of its last taxation year, 
adjusted to take into account any eligible dividends paid and an 
dividend designations made by the predecessor in its last taxa 


New subsection 89(9) applies to taxation years that end aft 


‘Related Provisions: _ 87(2)(ww) — Application 
88(1)(e.2)(ix) — Application on winding-up; 125(7)"Cana 
‘corporation”(d) — Election not to be CCPC for purposes of 89(9 
vannot calculate to less than zero. | 


ed private 


Se 
ation; 


‘ormulas _ 


ive eligible 


(10) LRIP addition: winding-up — If, in a particular taxation 


year, a corporation (in this subsection referred to as the “parent’”) 


's neither a Canadian-controlled private corporation nor a deposit 
substantially all of the assets of another corporation (in this sub- 


section referred to as the “subsidiary”? were distributed to the par- 


msurance corporation and in the particular taxation year all or 


“nt on a dissolution or winding-up of the subsidiary, there shall be _ 


cluded in computing the parent’s low rate income pool at any 
‘ime in the particular taxation year that is at or after the end of the 
ubsidiary’s taxation year (in this subsection referred to as the — 


vubsidiary’s “last taxation year”) during which its assets were dis- 
tibuted to the parent on the winding-up, _ 3 

__ (a) if the subsidiary was, in its last taxation year, neither a Ca- 
_ hadian-controlled private corporation nor a deposit insurance 


ately before the end of that taxation year; and 


to the subsidiary of a property immediately before the end 
of its last taxation year, 

_ is the amount of any money of the subsidiary on hand im- 
mediately before the end of its last taxation year, 

is the amount, if any, by which 


(i) the total of all amounts that would, if the subsidiary 
4 had had unlimited income for its last taxation year from 
| He each business carried on, and each property held, by it 


in that last taxation year, have been deductible under 


a subsection 111(1) in computing its taxable income for 
that last taxation year 


corporation, the subsidiary’s low rate income pool immedi-. 


_A is the total of all amounts each of which is the cost amount 


Nn 


S. 89(10) 


exceeds | 
_ Gi) the total of all amounts deducted under subsection. 
-111() in computing the subsidiary’s taxable income for 
its last taxation year, ee 
is the total of all amounts each of which is the amount of - 
any debt owing by the subsidiary, or of any other obligation 
_of the subsidiary to pay any amount, that was outstanding 
_ immediately before the end of its. st taxation year, 
is the paid up capital, imm fore the end of its last 
taxation year, of all of the issu utstanding shares of 
the capital stock of the ‘subsidi — 
F is the total of all amounts each of which is a reserve de- 
ducted in computing the ‘subsidiary’s income for its last 
faxation year, = _— _. 
_ @ if the parent is not a private corporation in the partic- 
lar taxation year, the subsidiary’s capital dividend ac- — 
unt, if any, immediately before the end of its last taxa- 
other case, nil, an i. 
itive or negative amount determined by the 


where 8 _ sey 
I_ is the subsidiary’s general rate income pool at the end of 
its last taxation year, and _ - |. 

J is the amount, if any, by which 

Wi) the total of all amoun h of which is an eligi- 
ble dividend paid diary in its last taxa- 
Hon year  . 
exceeds i 
(ii) the total of all amou its each of which is an ex- 
____cessive eligible dividend designation made by the 

_._. subsidiary in its last taxation year. 
Technical Notes: New subsection 89(10) is relevant to the new definition “low 
tate income pool” (LRIP) in subsection 89(1) (see commentary on that definition in _ 
subsection 8! 


89(1)). C in the formula in that definition includes, among others, an _ 
nined for a particular taxation year under subsection 89(10) in respect 

on to which the definition applies. . _ 
89(10) applies in respect of corporation that is neither a Cat 
corporation (CCPC) (within the meaning assigned by su 
entaries on the amended definition “Canadian-controlled pri- 
in subsection 125(7) and new subsection 249(4.1)) nor a deposit 
insurance corporation (DIC) (within the meaning assigned by new subsection 89(15); 
see commentary on that subsection) that has wound-up a subsidiary. The total of all _ 
amounts determined under subsection 89(10) is included in computing the corpora- _ 
tion’s LRIP at any time in its taxation year that immediately follows the taxation year 
of the subsidiary in which it was wound-up (referred to in the subsection as the sub- 


sidiary’s “last taxation year’), . — 

Subsection 89(10) is divided into two paragraph and their application to the subsid- 

iary depends on whether the subsidiary was DIC in its last taxation year. 

Paragraph (a) applies in respect of a subsidiar ither a CCPC nor a DIC in | 
the end of its last taxation 


its last taxation year, and includes the sub 
year. . ee 
Paragraph (b) applies if the subsidiary was eithe a CCPC or a DIC in its last taxation 
year, and includes an amount determined by reference to a formula: 


A+B4C-D28-F2G_H 
In broad terms, this formula is intended to determine what the subsidiary’s LRIP 
would have been at the end of its last taxation year had it been neither a CCPC nor a 
DIC in that taxation year, 
A, B, and C of the formula augment the amount that will be included in respect the — 
parent’s LRIP. A and B include, respectively, the total of all amounts each of which 
is the cost amount to the subsidiary of 4 property and any money of the subsidiary — 


immediately before the end of its last taxation year. . 

C generally provides that the amount will be increased to the extent that the subsidi. 
ary has unused and unexpired losses at the end of its last taxation year... : 
D to H of the formula grind the amount that will be included in respect of the par- _ 
ent’s LRIP. D is the total of all debts owing by the subsidiary, including other obliga- 
tions of the subsidiary to pay any amount, that were outstanding immediately before 
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the end of its last taxation year. Eis the paid up capital, immediately before the end — 
of its last taxation year. of all the issued and outstanding shares of the capital stock of 


the subsidiary, and Fi 1s the total o all Poser ves deducted by the ee in its la 
taxation year. : . ‘ 


G is the capital : dividend account, if any, of the iredeeosor immediately before the — 
end of its last taxation year, unless the parent is a private. corporation in the its taxa- 


tion year that immediately follows the subsidiary’s Jast taxation year, in which cas 


the amount for G is nil. H reduces the addition to the parent’s LRIP by the amount ‘ 


determined by the formula I — J, which is the subsidiary’s GRIP at the end of it 
taxation year, adjusted to take into account any eligible dividends paid and any ex- 


cessive eligible dividend designations made in respect of any eligible ane paid 


by the subsidiary, in its last taxation: year, 


New subsection 89(10) applies. to taxation years that end after 2005. 


Related Provisions: 87(2)(ww). 88(1)(e.2)(ix) — Application on a6 


125(7)“Canadian-controlled private corporation’ *(d) — Election not to be CCPC for 
a of EOD), ot — Formula i in ae ‘(b) cannot calculate to. less than 2010. 


year. 


Technical Notes: New ceeeion 891 Dt to 0 (13) contain new niles involving an 
election that may be made by a corporation to be treated for certain purposes as not 
being a CCPC. Those purposes are described in new paragraph (d) of the definition. 


“Canadian-controlled private corporation” (COPO) i in subsection 125(7) of the Act 
(see commentary on the amended definition in subsection 125(7)) . In order to be so 
treated at any time in or after a particular taxation year, a corporation must file with 


the Minister an election under subsection ee on or done its se ae for 


the particular taxation year. : ] 
An election made under subsection 89(11) may be revoked ‘by the corporation by 


filing with the Minister, on or before its filing-due date for a particular taxation year, 
a notice revoking the election made under subsection 89(11), in which case the elec 


tion will cease to apply to the corporation at the end of the particular taxation year. 
However, once a corporation has revoked an election, its ability to subsequently elect 
under subsection 89(11) or revoke 3 an election under econ $912) “ be fe- 
stricted under subsection ($9013). | LS 
Note that the election and the revocation of an slestion ie S ween respec- 
tively, subsections $9(11) and (12) will not be fae for the cae - section 
600 of the Income Tax Regulations. — : 

New subsections 80d 1) to ( 13 ) apply to taxation years that end aher 2005. 


Related Provisions: 2) od Revocation ot elections 22002, : — Extension os 
time for filing election. 


(12) Revoking election —Ifa copeniion files sith the Min: 
ister on or before its filing-due date for a particular taxation year a 


notice in prescribed form revoking, as of the end of the particular — 


taxation year, an election described in ‘subsection (11), the elec- 
tion ceases to apply to the ee eas at e end of ene particdlar 
taxation year. © . _ / 


Technical Notes: See under 001 LD : 
Related Provisions: 89( 13) — Consent required for re-election. 


(13) Repeated elections: consent required — — Ifa corpora- 


tion has, under subsection (12), revoked an election, any subse- 


quent election under subsection dl) or subsequent revocation : 


under subsection 12) | is invalid unless 


he the Minister consents in writing to the subsequent Sieeion 
_ or the ‘subsequent revocation, as the case may be, and 


by the corporation. tes with aay conditions imposed by 


the Minister. | 
Technical Notes: See under 89(1 Ly. 


(14) Dividend designation - =A soporte: a a oe . 


dend it pays at any time to be an eligible dividend by notifying in 


writing at that time each person or. partnership to whom it pays all 


or any part of the dividend that the es is an eligible 
dividend. 


Technical Notes: New subsection g0(14) is tic to the new definition ‘ ico - 
dividend” definition in subsection 89(1) (see commentary on that definition in sub-_ 


section 89(1)); that definition in turn is most notably relevant for the purposes of the 


45% “gross-up” in amended paragraph 82(1)(b) and the corresponding dividend tax - 


section | 1) 


Note that the designation set out under subsection 89(14) will not be preseribed for | 


Income Tax Act, Part I, Division B 


credit of ee in new paragraph 12106) ~~ commentaries on subsection 82(1) and — 


In order for a taxable dividend to be an eligible dividend it must h e been 
other requirements, designated as ‘such by the corporation paying the taxa! vi 
dend. A corporation designates a dividend it pays at any time to be an eli ibl divi- 
dend by notifying in writing at that time each person or partnership to whom it pa 
all or any part of the dividend that ‘the dividend 1 is an eligible div dend. : 


7 


the purposes of section 600 of the Income Tax Regulations. 


New subsection g9(14). applies to taxation years that end after 2005, except that in 
respect of a dividend paid before this Act is assented to, a designation under subsec- 
tion 89(14), will be deemed to have been made in a timely manner if it is made on o 
before the day that is 7 days after the day on which this Act is assented to. 


Related - Provisions: 


2 1 — Penalty tax on excessive eligible dividend 
deseesn). : 


(15) Meaning of ‘expression 1 deposit insurance corpor 
tion” — For the purposes of paragraphs 87(2)(vv) and (ww) (in 
cluding, for greater certainty, in applying those paragraphs as pr 
vided under paragraph 88(1)\(e. 2)), the definitions “excessive 
eligible dividend designation”, “seneral rate income pool”, and 
“low rate income pool” in subsection (1), and subsections (4 to. 
(6) and (8) to (10), a corporation is a deposit insurance corporé 
tion if it would be a deposit insurance corporation. as defined in 
the definition “deposit insurance corporation” in subsection 
137.1(5) were that definition read without reference to its para 
graph (b) and were this Act read without reference to ey 

137,104). 


Technical Notes: New sibs-ction 89(15), contains an interpretive mule ‘that app ) 
for the purposes of the new rules concerning the tax treatment of eligible dividends, 
most notably for the purposes of the new definitions “general rate income pool” and : 
“low rate income pool” in subsection 89(1) (see commentaries on those definitions in 
subsection 89(1)). It clarifies that, for the purpose of those tules, there are to b 
treated as deposit insurance corporations (DICs) only some of the corporations that 
are DICs for the purposes of section 137.1. The section 137.1 DICs that are not s 
treated are those incorporated under the Canada Deposit Insurance Corporation 
or deemed by subsection 137. 1G. » to be a DIC. 


New subsection 89(15) applies to taxation years that end after 200. 


Application: The June 29, 2006 draft legislation, subsec, 5(2), will add subs¢ 
89(4) to (15), applicable to taxation years that end after 2005 except that in respec 
a dividend paid before the draft legislation is assented to, a designation under subse 
89(14) is deemed to have been made in a timely manner if it is made on or before the 
day that is 90 days after the day on which the draft legislation is assented to. 


Definitions [s. 89]: “adjustment time” — 14(5), 248(1); “allowable capital loss” — 
38(b), 248(1); “amalgamation” — 87(1); “amount” — 248(1); “arms length” — 
251(1); “business” — 248(1); “Canada” — 255; “‘Canadian-controlled private corpora- | 
tion” — pee 248(1); “Canadian corporation” — 89(1), 248(1); “capital divi- 
dend” — 83(2)-(2.4), 248(1); “capital gain’ — 39(1)(a), 248(1); “capital loss” — 
39(1)(b), 248(1); “capital property” — 54, 248(1); “class”, “class of shares” — 248(6); 
“consequence of the death” — 248(8); “controlled” — 256(6), (6. 1); “controlled di- 


rectly or indirectly” — 256(5.1), (6.2); “cooperative corporation” — 136(2); “corpora- | 
tion” — 248(1), Interpretation Act 35(1); “cost amount” — 248(1); “credit union” — 
137(6), 248(1); “cumulative eligible capital” — 14(5), 248(1); deposit insurance cor- 


poration” — 89(15); “depreciable property” 248(1); “designated pro- 
perty” — 89(1); “dividend” — 248(1); “eligible capital amount” — 14(1), 248(1); “eli- 
gible capital expenditure” — 14(5), 248(1); “eligible dividend” — 89(1), 248(1);, 
“excessive eligible dividend designation” — 89(1), 248(1); “filing-due date” — —_ | 
“foreign affiliate” — 95(1), 248(1); “general oe income pool” — 89(1), 248(1); ° 
Comporated in Canada” — 248(1)° ‘corporation incorporated 1 in Canada’; “inventory” os 
248(1); “investment corporation” — 130(3), 248(1); “life insurance corporation” —' 
248(1); “life insurance policy” — 138(12), 248(1); “low rate income pool” — 89(1),. 
248(1); “Minister? — 248(1); “mortgage investment corporation” — 130.1(6), 248(1);’ 
“mutual fund corporation” — 131(8), 248(1); “non- -resident”” — 248(1); “paid-up capi- 
tal” — 89(1), 248(1); “parent” — 88(1); “payable” — 84(7); “person”, © ‘prescribed” — 
248(1); “prescribed labour-sponsored venture capital corporation” — Reg. 6701, “pre-| 
scribed stock exchange in Canada” — Reg. 3200; “prescribed venture capital cont ; 
tion” —Reg. 6700; “private corporation” — 89(1), 248(1); “property’ * — 248(1) 
“province” — Interpretation Act 35(1); “public corporation” — 89(1), 248(1); * ‘resi- | 
dent in Canada” — 94(3)(a)(viii), 250; “share”, “shareholder”, “specified future tax’ 
consequence” — 248(1); “subsidiary” — 88(1); “substituted property” — 248(5); “t 
able Canadian corporation” — 89(1), 248(1); “taxable capital gain” — 38(a), aa)| 
248(1); “taxable dividend” — 89(1), 248(1); “taxable income” — 2(2), 248(1); “taxa 
tion year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3); “writing” — | 
Interpretation Act 35(1). 


Regulations [s. 89]: 3200 (prescribed stock exchange). 


89.1 [Repealed under former Act] 


514 


Subdivision i— Shareholders of Non-Resident Corporations S. 91(5) 


Subdivision i— Shareholders of 
Corporations Not Resident in Canada 


90. Dividends received from non-resident corporation — 
In computing the income for a taxation year of a taxpayer resident 
in Canada, there shall be included any amounts received by the tax- 
payer in the year as, on account or in lieu of payment of, or in satis- 
faction of, dividends on a share owned by the taxpayer of the capi- 
tal stock of a corporation not resident in Canada. 

Related Provisions: 82(1) — Dividends received from corporation resident in Can- 
ada; 113(1)— Deduction for dividend received from foreign affiliate; 139.1(4)(f), 
(g)— Deemed dividend on demutualization of insurance corporation; 139.2 — 
Deemed dividend on distribution by mutual holding corporation. 

Definitions [s. 90]: “amount” — 248(1); “Canada” — 255; “corporation” — 248(1), 
Interpretation Act 35(1); “dividend” — 248(1): “resident in Canada” — 94(3)(a)(viii), 
250; “share” — 248(1); “taxation year” — 249: “taxpayer”? — 248(1). 

Interpretation Bulletins: IT-451R: Deemed disposition and acquisition on ceasing 
to be or becoming resident in Canada. 


91. (1) Amounts to be included in respect of share of 
foreign affiliate — In computing the income for a taxation year of 
a taxpayer resident in Canada, there shall be included, in respect of 
each share owned by the taxpayer of the capital stock of a con- 
trolled foreign affiliate of the taxpayer, as income from the share, 
the percentage of the foreign accrual property income of any con- 
trolled foreign affiliate of the taxpayer, for each taxation year of the 
affiliate ending in the taxation year of the taxpayer, equal to that 
share’s participating percentage in respect of the affiliate, deter- 
mined at the end of each such taxation year of the affiliate. 


Proposed Amendment — 


91. (1) Amounts to be included in 
foreign affiliate — In computing the income fo 
taxation year of a taxpayer resident in Canada, ere shall be in- 
cluded, in respect of each share owned by the taxpayer of the cap- 
ital stock of a controlled foreign affiliate of the taxpayer, as in- 
come from the share, the percentage of the foreign accrual - 
property income of any controlled foreign affiliate of the taxpayer, 
for each taxation year of the affiliate that ends in the particular 
taxation year, equal to that share’s participating percentage in re- 
spect of the affiliate determined 
(a) at the end of each : ch taxation year of the affiliate; and 
(b) without regard to each share in respect of which subsection — 
94.2(9) applies to the taxpayer for the particular taxation year. — 
Application: The July 18, 2005 draft legislation (Part | — NRTs and FIEs), subsec. 
16(1), will amend subsec. 91(1) to tead as above, applicable to taxation years that. 
Resin after 2002 : = 
Technical Notes: Subsection 91(1) provides that a taxpayer that is resident in 
Canada must include in computing income an amount in respect of each share owned 
My the taxpayer of the capital stock of a controlled foreign affili the taxpayer. 


ubsection 91(1) is amended so that it does not result i 
faxpayer in respect of shares that are participating interest 
ch the prescribed rate regime under section 94.1 or tl 
nder section 94.2 applies by reason of the application of 
es of a taxpayer in the capital stock of a corporation tha 
affiliate of the taxpayer will generally be treated as “exempt interests’ 
new subsection 94.1(1)), and therefore not subject to the income inclusions under 
subsections 94.1(4), 94.2(4) or 94.3(4). However, if subsection 94.2(9) applies in re- 
spect of those shares (in particular, note that paragraph 94.2(9)(b) does not exclude — 
the application of subsection 94.2(9) to an exempt interest that is an interest in a 
controlled foreign affiliate) either of subsections 94.1(4), or 94.2(4) or 94.3(4) will - 
apply generally to require an amount to be included in computing the income of the 
laxpayer. Because of subparagraph 94.3(2)(b)(i), the accrual regime in section 94.3 
will not apply in respect of an interest to which subsection 94.2(9) applies. The ex- 
teption provided for such shares under subsection 91(1) is intended solely to prevent — 
y incidence of double taxation that might otherwise arise. — 


income for a 


“or more details on the application of sections 94.1 to 94.4, see the commientary on 
hose provisions, 


Related Provisions: 17(1 )(b)(1i1) — Amount included as FAPI not taxed under rule 
or loan to non-resident; 152(6.1) — Reassessment to apply FAPI loss carryback. See 
Iso at end of s. 91. 
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Interpretation Bulletins: [T-392: Meaning of the term “share”: IT-451R: Deemed 
disposition and acquisition on ceasing to be or becoming resident in Canada. 


1.T. Application Rules: 35(1) (ITAR 26 does not apply to gains and losses of foreign 
affiliates for FAPI purposes). 


Information Circulars: 77-9R: Books, records and other requirements for taxpayers 
having foreign affiliates. 


(2) Reserve where foreign exchange restriction — Where 
an amount in respect of a share has been included in computing the 
income of a taxpayer for a taxation year by virtue of subsection (1) 
or (3) and the Minister is satisfied that, by reason of the operation of 
monetary or exchange restrictions of a country other than Canada, 
the inclusion of the whole amount with no deduction for a reserve 
in respect thereof would impose undue hardship on the taxpayer, 
there may be deducted in computing the taxpayer’s income for the 
year such amount as a reserve in respect of the amount so included 
as the Minister deems reasonable in the circumstances. 


Related Provisions: 91(3) — Reserve included in income following year. 


Interpretation Bulletins: IT-392: Meaning of the term “share”. 


(3) Reserve for preceding year to be included — In comput- 
ing the income of a taxpayer for a taxation year, there shall be in- 
cluded each amount in respect of a share that was deducted by vir- 
tue of subsection (2) in computing the taxpayer’s income for the 
immediately preceding year. 


(4) Amounts deductible in respect of foreign taxes — 
Where, by virtue of subsection (1), an amount in respect of a share 
has been included in computing the income of a taxpayer for a taxa- 
tion year or for any of the 5 immediately preceding taxation years 
(in this subsection referred to as the “income amount”), there may 
be deducted in computing the taxpayer’s income for the year the 
lesser of 


(a) the product obtained when 


(i) the portion of the foreign accrual tax applicable to the in- 
come amount that was not deductible under this subsection in 
any previous year 


is multiplied by 


(ii) the relevant tax factor, and 


_ Proposed Amendment — 91(4)(a)ii) 
axpayer’s relevant tax factor for the year, and 


ie July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), subse _ 
d subpara. 91(4)(a)(ii) to read as above, applicable to 2002 et seq. 


Technical Notes: Subsection 91(4) provides for a deduction in computing the 


income of a taxpayer resident in Canada. The deduction is available where the tax-_ 


payer has included an amount under subsection 91(L) in computing income in respect — 
of a share of the capital stock of a controlled foreign affiliate of the taxpayer. The — 
deduction is generally determined with reference to foreign taxes payable by the af- 
filiate and a “relevant tax factor”. The “relevant tax factor” for a resident taxpayer is 
designed to permit a deduction for the resident ¢ payer that will result in tax relief 
that is a proxy for a foreign tax credit in 1 gn taxes payable by a con- 
trolled foreign affiliate of the resident taxp  . 


Subsection 91(4) is amended to explicitly lin’ levant tax factor’ to the resident 
taxpayer and the taxation year for which the deduction under subsection 91(A) is 
claimed. For more detail on the definition “relevant tax factor” in subsection 95(1), 
see the commentary on that provision. — _ 


(b) the amount, if any, by which the income amount exceeds the 
total of the amounts in respect of that share deductible under this 
subsection in any of the 5 immediately preceding taxation years 
in respect of the income amount. 


(5) Amounts deductible in respect of dividends re- 
ceived — Where in a taxation year a taxpayer resident in Canada 
has received a dividend on a share of the capital stock of a corpora- 
tion that was at any time a controlled foreign affiliate of the tax- 
payer, there may be deducted, in respect of such portion of the divi- 
dend as is prescribed to have been paid out of the taxable surplus of 


S. 91(5) 


the affiliate, in computing the taxpayer’s income for the year, the 
lesser of 


(a) the amount by which that portion of the dividend exceeds the 
amount, if any, deductible in respect thereof under paragraph 
113(1)(b), and 


(b) the amount, if any, by which 


(i) the total of all amounts required by paragraph 92(1)(a) to 
be added in computing the adjusted cost base to the taxpayer 
of the share before the dividend was so received by the 
taxpayer 


exceeds 


(ii) the total of all amounts required by paragraph 92(1)(b) to 
be deducted in computing the adjusted cost base to the tax- 
payer of the share before the dividend was so received by the 
taxpayer. 
Related Provisions: 20(13) — Deduction for dividend; 91(6) — Amounts deducti- 
ble re dividends received; 91(7) — Where share acquired by partner from partnership; 
94.4(4)(a)(i)(D) — Prevention of double taxation. See also at end of s. 91. 
Regulations: 5900(1)(b), 5900(3) (portion of dividend prescribed to be paid out of 
taxable surplus). 


Interpretation Bulletins: IT-392: Meaning of the term “share”. 


Information Circulars: 77-9R: Books, records and other requirements for taxpayers 
having foreign affiliates. 


(6) Idem — Where a share of the capital stock of a foreign affiliate 
of a taxpayer that is a taxable Canadian corporation is acquired by 
the taxpayer from another corporation resident in Canada with 
which the taxpayer is not dealing at arm’s length, for the purpose of 
subsection (5), any amount required by section 92 to be added or 
deducted, as the case may be, in computing the adjusted cost base to 
the other corporation of the share shall be deemed to have been so 
required to be added or deducted, as the case may be, in computing 
the adjusted cost base to the taxpayer of the share. 

Related Provisions: 20(13) — Dividend on share from foreign affiliate of taxpayer: 
80.1(4)(c) — Assets acquired from foreign affiliate as dividend in kind or benefit to 
shareholder; 87(2)(u) — Amalgamations; 92(1) — ACB of share in foreign affiliate; 
94(1)(d) — Application of certain provisions to trusts not resident in Canada; 113(1) — 
Deduction for dividend received from foreign affiliate; 233.2—233.5 — Disclosure of 
foreign property. 

History: Subsec. 91(6) added by 1994, c. 7, Sch. If (1991, ¢. 49), s. 68, applicable to 
1990 et seq. 


Interpretation Bulletins: IT-392: Meaning of the term “share”. 


(7) Shares acquired from a partnership — For the purpose of 
subsection (5), where a taxpayer resident in Canada acquires a share 
of the capital stock of a corporation that is immediately after the 
acquisition a foreign affiliate of the taxpayer from a partnership of 
which the taxpayer, or a corporation resident in Canada with which 
the taxpayer was not dealing at arm’s length at the time the share 
was acquired, was a member (each such person referred to in this 
subsection as the “member”) at any time during any fiscal period of 
the partnership that began before the acquisition, 


(a) that portion of any amount required by subsection 92(1) to be 
added to the adjusted cost base to the partnership of the share of 
the capital stock of the foreign affiliate equal to the amount in- 
cluded in the income of the member because of subsection 96(1) 
in respect of the amount that was included in the income of the 
partnership because of subsection (1) or (3) in respect of the for- 
eign affiliate and added to that adjusted cost base, and 


(b) that portion of any amount required by subsection 92(1) to 
be deducted from the adjusted cost base to the partnership of the 
share of the capital stock of the foreign affiliate equal to the 
amount by which the income of the member from the partner- 
ship under subsection 96(1) was reduced because of the amount 
deducted in computing the income of the partnership under sub- 
section (2), (4) or (5) and deducted from that adjusted cost base 


is deemed to be an amount required by subsection 92(1) to be added 
or deducted, as the case may be, in computing the adjusted cost 
base to the taxpayer of the share. 


“relevant foreign affiliate”) of a particular corporation resident 


Income Tax Act, Part I, Division B 


History: Subsec. 91(7) added by 2001, c. 17, s. 68, applicable to shares acquired after 
November 1999. 


Interpretation Bulletins: IT-392: Meaning of the term “share”. 


Definitions [s. 91]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “arm's 
length” — 251(1); “Canada” — 255, “controlled foreign affiliate” — 94.1(2)(h), 95(1), 
248(1); “corporation” — 248(1), Interpretation Act 35(1); “dividend” — 248(1); “fis- 
cal period’ — 249.1; “foreign accrual property income” — 95(1), (2), 248(1); “foreign 
accrual tax” —95(1); “foreign affiliate’ —94(1)(d), 95(1), 248(1); “Minister” — 
248(1); “participating percentage” — 95(1); “person” — 248(1); “relevant tax fac- 
tor” — 95(1); “resident in: Canada” — 94(3)(a)(viii), 250; “share” — 248(1); “taxable 
Canadian corporation” — 89(1), 248(1); “taxable surplus” — 113(1)(b)(@i), Reg. 
5907(1); “taxation year” —95(1) (for foreign affiliate only), 249; “taxpayer” — 
248(1). 


92. (1) Adjusted cost base of share of foreign affiliate — In 
computing, at any time in a taxation year, the adjusted cost base to a 
taxpayer resident in Canada of any share owned by the taxpayer of 
the capital stock of a foreign affiliate of the taxpayer, 


(a) there shall be added any amount required to be included in 
respect of that share by reason of subsection 91(1) or (3) in com- 
puting the taxpayer’s income for the year or any preceding taxa- 
tion year (or that would have been so required to be included but 
for subsection 56(4.1) and sections 74.1 to 75 of this Act and 
section 74 of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952); and 


(b) there shall be deducted in respect of that share 


(i) any amount deducted by the taxpayer by reason of subsec- 
tion 91(2) or (4), and 


(ii) any dividend received by the taxpayer before that time to 
the extent of the amount deducted by the taxpayer in respect 
thereof by reason of subsection 91(5) 


in computing the taxpayer’s income for the year or any preced- 
ing taxation year (or that would have been deductible by the tax- 
payer but for subsection 56(4.1) and sections 74.1 to 75 of this 
Act and section 74 of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952). 


Related Provisions: 53(1)(d) — ACB — additions; 53(2)(b) — ACB — deductions; 
87(2)(u) — Shares of foreign affiliate; 91(6)— Amounts deductible re dividends 
received. 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-392: Meaning of the term “share”. 
“Proposed dattion —92(1.4}-(1.4) 

(1.1) Where subsection (1.3) applies — Subsection (1.3) 

plies to a holder of a share (referred to in this subsection and $ 


sections (1.2) and (1.3) as the “relevant share”) of a foreign affi 
ate (referred to in this subsection and subsection (1.2) as th 


Canada in computing at any time (referred to in this subsection 
and subsections (1.2) and (1.3) as the “computation time”) the ad- 
justed cost base to the holder of the relevant share, if, at the com 
putation time, there is a specified section 93 election related to the _ 
relevant share, _ = 
Technical Notes: New subsection 92(1.1) provides that new subsection 92 
will apply to the holder of a share of a foreign affiliate of a corporation reside 
Canada in computing at any time the adjusted cost base of the share if there 
“specified section 93 election’ related to the share. Subsection 92(1.1) defines 
share as the “relevant share”, and defines such a time as the “computation time” 
the purposes of subsections 92(1.2) and (1.3). Also, subsection 92(1.1) defines tha 
foreign affiliate as the “relevant foreign affiliate”, for the purpose of subsecti 
For information regarding the coming-into-force of this subsection, refer to the 
mentary regarding new subsection 92(1.4). —  - 
Related Provisions: 92(1.2) — Specified section 93 election, 


(1.2) Specified section 93 election — An election made 
the particular corporation resident in Canada under subsection 
93(1) or (1.2), as the case may be, in respect of a share of a pa 

ular foreign affiliate of the particular corporation that is dispos 
of at a time (referred to in this subsection as the “election time’) 
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before the computation time is, at the computation time, a speci- 
fied section 93 election related to the relevant share if 


(a) the particular foreign affiliate has, at the election time, an 
equity percentage in the relevant foreign affiliate; 


(b) the relevant foreign affiliate was, at the election time, a for- 


eign affiliate of the particular corporation; 
(c) throughout the period that begins at the election time and 


ends at the computation time, 
Gi) the holder held the relevant share, and 
(ii) the holder was ia 
(A) a foreign affiliate of the particular corporation, 


(B) a foreign affiliate of a corporation resident in Can- 
ada that was related to the particular corporation, 


(C) a partnership of which a foreign affili ate of the par- 
ticular corporation was a member, or _ 


affiliate, of a cor- 


(D) a partnership of which a foreign 
poration resident in Canada that was 
ticular corporation, was a member 


(d) the relevant share was, at the election | 
perty of the holder (or would have been, at t 
excluded property of the holder if the holder had b 
eign affiliate of the particular corporation); Ce 
_ (e) the relevant share is, at the computation time, excluded pro- 
perty of the holder (or would have been, at the computation 


time, excluded property of the holder if the holder had been a_ 


foreign affiliate of the particular corporation or of a corpora- 

_ tion resident i n 

corporation). 

Technical Notes: New subsection 92(1.2) establishes, for the p 
tions 92(1.1) and (1.3), whet P 

a particular corporation resident in Canada in respect of a share of a particular for- 

eign affiliate of the particular corporation that is disposed of at a time before the 


computation time is, at the computation time, a “specified section 93 election” re- _ 


lated to the relevant share. The time of that disposition is referred to in subsection 
92(1.2) as the “election time”. - - 

Such an election is, at the computation time, a “specified section 93 election” related 
to the relevant share for the purposes of subsections 92(1.1) and (1.3) if. 


the particular foreign affiliate has, at the election time, 
he relevant foreign affiliate; : ' 


_ + the relevant foreign affiliate was, at the election tim 
_ particular corporation; . 


o -— the holder held the relevant share, and 
— the holder was : 
4a foreign affiliate of the particular corporation, 


_* a foreign affiliate of a corporation resident in Canada that was related to 
the particular corporation, ; 


ee partnership of which a foreign affiliate of the particular corporation 
was a member, or __ ’ : i. 


* a partnership of which a foreign affiliate, of a corporation resident in 
Canada that was related to the particular corporation, was a member; 


© © the relevant share ‘was, at the election time, excluded property of the holder (or 
_ Would at that time have been excluded property of the holder if the holder had 
been a foreign affiliate of the particular corporation); and 


* the relevant share is, at the computation time, excluded property of the holder (or 
would at that time have been excluded property of the holder if the holder had 
been a foreign affiliate of the particular corporation or of a corporation resident 
in Canada that is related to the particular corporation). 


For information regarding the coming-into-force of this subsection, refer to the com- 
mentary regarding new subsection 92(1.4). oe 


(1.3) Adjustments to adjusted cost base — If this subsec- 
tion applies, the following rules apply in determining the adjusted 


ida that is related to the particular 


purposes of subsec- _ 
st an election made under subsection 93(1) or (1.2) by 


S. 92(1.4) 


cost base to the holder of the relevant share for the purposes de- 
scribed in subsection (1.4); ee 
(a) there shall be added, to the adjusted cost base to the holder 
of the relevant share, the amount prescribed in respect of the 
relevant share in respect of the specified section 93 election, 
and oe : Le ad s Le LY 


New subsection 92(1.3) contains rules that require adjustments 
base to the holder of the “relevant share”. See the commentary to 
- 1) for information regarding the circumstances that make sub- 
section 92(1.3) apply. The adjustments are for the purposes described in subsection 
214, — rrr———— - 
Under the rules contained in subsection 92(1.3), there is to be added to, or deducted 
from, as the case may be, the adjusted cost base to the holder of the relevant share the 
amount prescribed in new section 5911 of the income Tax Regulations in respect of 
the specified section 93 election related to the relevant share. 
Related Provisions: 92(1.1) — Condition: : 3) to apply. 
Regulations: 5911(1) (amount prescribed f ya); 591102) (amount pre- 
scribed for 92(1.3)(b)). SOs 
(1.4) Applicability of subsection | 
scribed in this subsection are __ Le a 
_ (a) the computation, at any time after the election time, of the 
_ exempt surplus or deficit, the taxable surplus or deficit, and the 
underlying foreign tax, of the holder, in respect of the particu- 
_ lar corporation resident in Canada or in respect of any other 
person that would, at the time after the election time, and if the 
__ taxpayer referred to in subparagraphs 95(2)(f)(iv) to (vii) were _ 
_ the particular corporation, be described by any of those subpar- _ 
_ (b) the application, at any time after the election time, of 
_ paragraphs 95(2)(c.1) to (e.6). 
Technical Notes: New subsection 92(1.4) sets out the purposes for which the _ 
adjustments described in new subsection 92(1.3) are applicable, : 


8) Toe. pore: de- 


Those purposes are 


* the computation of the exempt surplus or deficit, the taxable surplus or deficit, 
and the underlying foreign tax, of the holder, in respect of the corporation resi- 
dent in Canada, or in respect of any other person referred to in subparagraphs 
95(2)(f)(iv) to (vii) on the assumption that the taxpayer referred to in those sub- 
paragraphs were the particular corporation res ent in Canada, and 


* the application of paragraphs 95(2)(c:1 ny time after the time of the - 
election. — o : - 
Coming-into-Foree _ — 
New subsections 92(1.1) to (1.4) apply in respect of elections made under subsection 
93(1) or (1.2) in respect of dispositions that occur after December 20, 2002. 
However, new subsections 92(1.1) to (1.4) will not apply in respect of elections made 
under subsection 93(1) or (1.2) in respect of a disposition by a vendor of a share if 
one of the following conditions are met: _. 
_* the disposition was required to be made under an agreement in writing made by — 
the vendor on or before December 20, 2002, . 


occurs on or before February 27, 2004 and either 


id election was made by the taxpayer to have new paragraphs 95(2)(c.1) __ 
__ to (¢.6) not apply (and to have a modified version of the draft paragraphs _ 
_ 93(1 4) to (1.6) that were announced on December 20, 2002 apply) to dispo- 
sitions made after December 20, 2002 and on or before February 27, 2004, 
Or 2 : 


——- none of new paragraphs 88(3)(a), 95(2)(c.2) and 95(2)(d) to (e.5) applies to 
the disposition, or — : 


* the disposition occurs after February 27, 2004 and that disposition is required to 

» be made under an agreement in writing made by the vendor on or before Febru- 
ary 27, 2004, and none of paragraphs 88(3)(a), 95(2)(c.2) and 95(2)(d) to (e.5) 
applies to the disposition. oo 


For information about the aforementioned election and the aforementioned modified 
version of subsections 93(1.4) to (1.6), refer to the commentary to new paragraphs 
95(2)(c.1) to (c.6). 

Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), s. 
131, will add subsees. 92(1.1)-(1.4), applicable in respect of elections made under 
subsee: 93(1) or (1.2) in respect of dispositions that occur after December 20, 2002, 
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S. 92(1.4) 


except that the new subsecs. do not apply in respect of an election made under sub- _ 


sec, 93(1) or (1.2) in respect of a disposition by a vendor of a share 
~ before December 21, 2002; 7 
(b) that occurs before February 28, 2004, if a valid election in respect of the 
vendor was made under subsec. 133(40) [application of amendment to 


_ (a) that is required to be made under an agreement in writing made by the vendor - 


~ 95(2)(c.1)-(c.6)] or if none of paras. 88(3)(a), 95(2)(c.2) and 95(2)(d) to (¢.5) of - 


the Act applies to the disposition: or : 


(ce) that occurs after February 27, 2004 if that disposition is required to be made 
under an agreement in writing made by the vendor before February 28, 2004 and _ 


if none of paras. 88(3)(a), 95(2)(c.2) and 95(2)(d) to (e.5) applies to the 


disposition. 


(2) Deduction in computing adjusted cost base — In com- 
puting, at any time in a taxation year, 


(a) the adjusted cost base to a corporation resident in Canada (in 
this subsection referred to as an “owner’’) of any share of the 
capital stock of a foreign affiliate of the corporation, or 


(b) the adjusted cost base to a foreign affiliate (in this subsection 
referred to as an “owner”) of a person resident in Canada of any 
share of the capital stock of another foreign affiliate of that 
person, 


there shall be deducted, in respect of any dividend received on the 
share before that time by the owner of the share, an amount equal to 
the amount, if any, by which 


(c) such portion of the amount of the dividend so received as 
was deductible by virtue of paragraph 113(1)(d) from the in- 
come of the owner for the year in computing the owner’s taxable 
income for the year or as would have been so deductible if the 
owner had been a corporation resident in Canada, 


exceeds 


(d) such portion of any income or profits tax paid by the owner 
to the government of a country other than Canada as may rea- 
sonably be regarded as having been paid in respect of the por- 
tion described in paragraph (c). 
Related Provisions: 53(2)(b) — ACB — deductions; 91(6) — Amounts deductible 
re dividends received. 


Interpretation Bulletins: IT-392: Meaning of the term “share”. 


(3) Idem — In computing, at any time in a taxation year, the ad- 
justed cost base to a corporation resident in Canada of any share of 
the capital stock of a foreign affiliate of the corporation, there shall 
be deducted an amount in respect of any dividend received on the 
share by the corporation before that time equal to such portion of 
the amount so received as was deducted under subsection 113(2) 
from the income of the corporation for the year or any preceding 
year in computing its taxable income. 

Related Provisions: 53(2)(b) — ACB — deductions. 

Interpretation Bulletins: IT-392: Meaning of the term “share”. 


(4) Disposition of a partnership interest — Where a corpora- 
tion resident in Canada or a foreign affiliate of a corporation resi- 
dent in Canada has at any time disposed of all or a portion of an 
interest in a partnership of which it was a member, there shall be 
added, in computing the proceeds of disposition of that interest, the 
amount determined by the formula 


(A —B) x (C/D) 
where 
A is the amount, if any, by which 


(a) the total of all amounts each of which is an amount that 
was deductible under paragraph 113(1)(d) by the member 
from its income in computing its taxable income for any tax- 
ation year of the member that began before that time in re- 
spect of any portion of a dividend received by the partner- 
ship, or would have been so deductible if the member were a 
corporation resident in Canada, 


exceeds 


(b) the total of all amounts each of which is the portion of 
any income or profits tax paid by the partnership or the mem- 


Income Tax Act, Part I, Division B 


ber of the partnership to a government of a country other 
than Canada that can reasonably be considered as having 
been paid in respect of the member’s share of the dividend 
described in paragraph (a); 


B is the total of 


(a) the total of all amounts each of which was an amount 
added under this subsection in computing the member’s pro- 
ceeds of a disposition before that time of another interest in 
the partnership, and 


(b) the total of all amounts each of which was an amount 
deemed by subsection (5) to be a gain of the member from a 
disposition before that time of a share by the partnership; 


C is the adjusted cost base, immediately before that time, of the 
portion of the member’s interest in the partnership disposed of 
by the member at that time; and 


D is the adjusted cost base, immediately before that time, of the 
member’s interest in the partnership immediately before that 
time. 

Related Provisions: 257 — Formula cannot calculate to less than Zero. 


History: Subsec. 92(4) added by 2001, c. 17, s. 69, applicable to dispositions that 
occur after November 1999. 


(5) Deemed gain from the disposition of a share — Where a 
partnership has, at any time in a fiscal period of the partnership at 
the end of which a corporation resident in Canada or a foreign affil- 
iate of a corporation resident in Canada was a member, disposed of 
a share of the capital stock of a corporation, the amount determined 
under subsection (6) in respect of such a member is deemed to be a 
gain of the member from the disposition of the share by the partner- 
ship for the member’s taxation year in which the fiscal period of the 
partnership ends. 


History: Subsec. 92(5) added by 2001, c. 17, s. 69, applicable to dispositions that 
occur after November 1999. 


(6) Formula — The amount determined for the purposes of sub- 
section (5) is the amount determined by the formula 


A-B 
where 
A is the amount, if any, by which 


(a) the total of all amounts each of which is an amount that 
was deductible under paragraph 113(1)(d) by the member 
from its income in computing its taxable income for a taxa- 
tion year in respect of any portion of a dividend received by 
the partnership on the share in a fiscal period of the partner- 
ship that began before the time referred to in subsection (5) 
and ends in the member’s taxation year, or would have been 
so deductible if the member were a corporation resident in 
Canada, 


exceeds 


(b) the total of all amounts each of which is the portion of 
any income or profits tax paid by the partnership or the mem- 
ber to a government of a country other than Canada that can 
reasonably be considered as having been paid in respect of 
the member’s share of the dividend described in paragraph 
(a); and 
B_ is the total of all amounts each of which is an amount that was 
added under subsection (4) in computing the member’s proceeds 
of a disposition before the time referred to in subsection (5) of 
an interest in the partnership. 
Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec. 92(6) added by 2001, c. 17, s. 69, applicable to dispositions that 


occur after November 1999, 


Definitions [s. 92]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “Can- — 


ada’ — 255; “computation time” — 92(1.1); “corporation” — 248(1), Interpretation 
Act 35(1); “disposition”, “dividend” — 248(1); “excluded property” — 95(1); “exempt 
surplus” — 113(1)(a); “fiscal period” — 249.1; “foreign affiliate’ —95(1), 248()s 


“person”, “prescribed”? — 248(1); “related” — 251(2)-(6); “relevant foreign affiliate”, | 
“relevant share” —92(1.1); “resident in Canada” — 94(3)(a)(viii), 250; “share” — } 
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248(1); “specified section 93 election” — 92(1.2): “taxable income” — 2(2), 248(1); 
“taxation year” — 95(1) (for foreign affiliate only), 249: “taxpayer” — 248(1). 


History: Subpara. 93(1)(b)(ii) amended by 2001, c. 17, subsec. 70(1); applicable to 
dispositions that occur after November 1999, The subpara. formerly read: 


93. (1) Election re disposition of share in foreign affili- 
ate — For the purposes of this Act, where a corporation resident in 
Canada so elects, in prescribed manner and within the prescribed 
time, in respect of any share of the capital stock of a foreign affili- 
ate of the corporation disposed of by it or by another foreign affili- 
ate of the corporation, 


(a) the amount (in this subsection referred to as the “elected 
amount”) designated by the corporation in its election not ex- 
ceeding the proceeds of disposition of the share shall be deemed 
to have been a dividend received on the share from the affiliate 
by the disposing corporation or disposing affiliate, as the case 


(ii) for the purposes of determining the exempt surplus, exempt deficit, taxable 
surplus, taxable deficit and underlying foreign tax of the affiliate in respect of the 
corporation resident in Canada (within the meanings assigned by the regulations 
for the purpose of section 95), the affiliate shall be deemed at the time of disposi- 
tion to have redeemed shares of a class of its capital stock, 


Subsec. 93(1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 69(1), applicable 
to 1987 et seg. Subsec. 93(1) formerly read: 


93. (1) Election re disposition of share in foreign affiliate — Where at any 
time a corporation resident in Canada has so elected, in prescribed manner and 
within the prescribed time, in respect of any share of the capital stock of a for- 
eign affiliate of the corporation disposed of by it or by another foreign affiliate of 
the corporation, for the purposes of this Act, an amount equal to the lesser of 


(a) the amount designated by the corporation in its election. and 


may be, immediately before the disposition and not to have been 


proceeds Be disposition: Aa (b) the proceeds of disposition of the share 
‘ shall be deemed to have been a dividend received on the share from the affiliate 
by the disposing corporation or disposing affiliate, as the case may be, immedi- 


ately before the disposition and not to have been proceeds of disposition. 


Selected Cases [subsec. 93(1)]: Terrador Investments Ltd. v. R3 [1999).3 CTC. 
520 (FCA): leave to appeal to SCC refused (May 18, 2000), File 27499 (No bad debt 
possible where statute deemed amount to have been received). 


Proposed Amendment — 93(1)(a) 


(a) the amount (which may not exceed the lesser of the pro- 
ceeds of disposition of the share and the amount prescribed in 
respect of the share) designated by the corporation in its elec- 

_ tion (referred to in this subsection as the “elected amount’) is 
deemed | _ y 


(i) to have been a dividend received on the share from the 
affiliate by the disposing corporation or the disposing affili- 
ate, as the case may be, immediately before the disposition, 
and 


Regulations: 5902 (prescribed manner. prescribed time). 
Interpretation Bulletins: See at end of s. 93. 


Information Circulars: 76-19R3: Transfer of property to a corporation under section 
85; 77-9R: Books, records and other requirements for taxpayers having foreign 
affiliates. 


; : oe Forms: T2107: Election for a disposition of shares in a foreign affiliate. 
(ii) not to have been received as proceeds of disposition: 
|, and 
| Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), 
Subsec. 132(1), will amend para. 93(1)(a) to read as above, applicable on the same 
basis as the addition of subsecs. 92( 1,1}+(1.4) above. — 


| Technical Notes: Paragraph 93(1)(a) provides that the amount elected in respect of 
the proceeds of disposition cannot exceed the proceeds of disposition of the share 
Otherwise determined and that the amount elected is deemed to be a dividend re- 
ceived on the share and is deemed not to be proceeds of disposition. The amend- 
ments to subparagraph 93(1)(a) provide that the amount elected in respect of the pro- 
ceeds of disposition of the share cannot exceed those proceeds of disposition 
Otherwise determined, nor exceed the amount prescribed, under proposed new sub- 
Section 5902(6) of the Regulations, in respect of the share being disposed of. 


(1.1) Idem — Where at any time shares of the capital stock of a 
foreign affiliate of a corporation resident in Canada that are ex- 
cluded property are disposed of by another foreign affiliate of the 
corporation (other than a disposition to which paragraph 95(2)(c), 
(d) or (e) applies), the corporation shall be deemed to have made an 
election at that time under subsection (1) in respect of each such 
share disposed of and in the election to have designated an amount 
equal to such amount as is prescribed. 


Proposed Amendment — 93(1.1) 


(1.1) Deemed election — If at any time shares of the capital 
stock of a foreign affiliate of a corporation resident in Canada are 


Refer to the coming-into-force commentary below {proposed 93(1.4)] to determine 


_ the coming-into-force dates for these amendments. 


(b) where subsection 40(3) applies to the disposing corporation 
or disposing affiliate, as the case may be, in respect of the share, 


(i) the amount deemed by that subsection to be the gain of 
the disposing corporation or disposing affiliate, as the case 
may be, from the disposition of the share shall, except for the 
purposes of paragraph 53(1)(a), be deemed to be equal to the 
amount, if any, by which 


(A) the amount deemed by that subsection to be the gain 
from the disposition of the share determined without ref- 
erence to this subparagraph 


exceeds 
(B) the elected amount, and 


(ii) for the purposes of determining the exempt surplus, ex- 
empt deficit, taxable surplus, taxable deficit and underlying 
foreign tax of the affiliate in respect of the corporation resi- 
dent in Canada (within the meanings assigned by Part LIX of 
the Income Tax Regulations), the affiliate is deemed to have 
redeemed at the time of disposition shares of a class of its 
capital stock. 


Related Provisions: 40(3) — Deemed gain where amounts to be deducted from 


\CB exceed cost plus amounts to be added to ACB; 93(1.1) — Election re share in 


| oreign affiliate; 93(1.4) — Where no election permitted; 93(5) — Late filed elections: 


13.1(1) — Where shares are owned by partnership; 95(2)(c.1)—(c.6) — Suspended gain 


(or PAPI on internal disposition by FA of another FA; 95(2)(f)— Determination of 


ertain components of foreign accrual property income; Reg. 5900(2) — No election 
or dividend to have been paid out of taxable surplus; Reg. 5905(2) — Where shares of 
oreign affiliate are redeemed or cancelled. 


disposed of by another foreign affiliate of the corporation, the cor- 
poration is deemed 


(a) to have made an election at that time under subsection (1) 
in respect of each of those shares: and 


(b) to have designated, in the election, the amount prescribed 
in respect of each of those shares. 


Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliates). 
subsec. {32(2), will amend subsec. 93(1.1) to read as above, applicable on the same 
basis as the addition of subsecs. 92/( 1.1)}-{1.4) above. 


Technical Notes: Subsection 93(1.1) provides that the rules in subsection 93(1) 
will automatically apply in respect of a disposition of a share of a foreign affiliate of 
a corporation resident in Canada by another foreign affiliate of the corporation, with- 
out the need for an election, where the share disposed of was “excluded property” (as 
defined in subsection 95(1)) of the vendor (other than a disposition, of a share that is 
excluded property, to which paragraph 95(2)(c), (d) or (e) applies). The amount of 
the deemed election in respect of the proceeds of disposition of the share is deter- 
mined by the Regulations but will not in any event exceed the vendor’s capital gain 
otherwise determined in respect of the disposition. 


Subsection 93(1.1) is amended 


* to remove the requirement that the shares be excluded property of the foreign 
affiliate of the corporation resident in Canada that disposed of the share, and 

* to remove the rule that made the deemed election apply in respect of a disposi- 
tion, of a share that is an excluded property, to which paragraph 95(2){c). (d) or 
(e) applies. (Such a rule is no longer needed, as the excluded property require- 
ment has been removed altogether.) 


Refer to the coming-into-force commentary below [proposed 93(1.4)] to determine 
the coming-into-force dates for these amendments 

Related Provisions: 95(2)(f) — Determination of certain components of foreign 
accrual property income. 


Regulations: 5902(6) (prescribed amount). 
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S. 93(1.2) 


(1.2) Disposition of a share of a foreign affiliate held by a 
partnership — Where a particular corporation resident in Canada 
or a foreign affiliate of the particular corporation (each of which is 
referred to in this subsection as the “disposing corporation’ *) would, 
but for this subsection, have a taxable capital gain from a disposi- 
tion by a partnership, at any time, of shares of a class of the capital 
stock of a foreign affiliate of the particular corporation and the par- 
ticular corporation so elects in prescribed manner in respect of the 
disposition, 


_ Proposed Amer idment — 93(1 2). opening words. 
(1.2) Disposition ¢ of shares of a foreign affiliate held by a 


partnership — If a particular corporation resident in Canada or 


a foreign affiliate of the particular corporation | (each of which is 
referred to in this subsection as the “disposing corporation”) — 


would, but for this subsection, have a taxable capital gain from a 


disposition by a partnership, at any time, of shares of a class of the - 
capital stock of a foreign affiliate of the particular corporation and 
the particular corporation so elects in prescribed manner and 
within the prescribed | time in respect « of the disposition, — — 


Application: The February 27, 2004 draft legislation (Part 2 — foreign: bates), 7 


subsec. 132(3), will amend the opening words of subsec. 93(1.2) to tead as above, 
applicable to dispositions that occur after November 1999, 


Technical Notes: Subsection 93(1.2) provides that, hee a particular Sees 
resident in Canada or a foreign affiliate of the particular corporation (each. of which _ 
is referred to as the “disposing corporation”) would, but for that subsection, have a 
taxable capital gain from a disposition by the partnership of a particular share of a 
class of the capital stock of a foreign affiliate of the corporation, and the disposing _ 
corporation elects in prescribed manner in respect of the gain, the amount designated _ 
in the election will reduce the taxable capital gain and will be grossed-up and treated 
as a dividend received on the particular share by the disposing corporation. 


Subsection 93(1.2) is being amended in the following ways: 


* The preamble of that section is amended to add a requirement that the election i in 
respect of the disposition be filed “within the prescribed time”. 


(a) twice 


(i) the amount designated by the particular corporation 
(which amount shall not exceed the amount that is equal to 
the proportion of the taxable capital gain of the partnership 
that the number of shares of that class of the capital stock of 
the foreign affiliate, determined as the amount, if any, by 
which the number of those shares that were deemed to have 
been owned by the disposing corporation for the purposes of 
subsection 93.1(1) immediately before the disposition ex- 
ceeds the number of those shares that were deemed to have 
been owned for those purposes by the disposing corporation 
immediately after the disposition, is of the number of those 
shares of the foreign affiliate that were owned by the partner- 
ship immediately before the disposition), or 


Proposed Amendment - — 93(1. .2)(a)(i) 


—@ the amount that the particular corporation designates t that : 
7 may not exceed the lesser of 


ae the amount determined by the formula 


x Beal dMes 
_ where~ 
ko is the taxable ee gain of the ‘partnership, 


_ Lis the number of shares of that class of the capital 

stock of the foreign affiliate, determined as the © 
amount, if any, by which the number of those shares 
ie were deemed to have been owned by the dispos- 


ing corporation for the purposes of subsection — 


 93.1(1) immediately before the disposition exceeds 
the number of those shares that were deemed to have 


been owned for those purposes by the disposing cor- — 


poration: immediately after the disposition, and — 
_M is the number of those shares of the foreign affiliate 


that were owned by the partnership hagieeN eis 


before the disposition, and 


Income Tax Act, Part I, Division B 


* Regulation 59027). 


Refer to the Lominganes tore & commenter pele: proposed 9 931 
the coming-into-force dates for these amendments. 


(ii) where subsection (1.3) applies, the amount prescribed for 
the purpose of that subsection 


in respect of those shares is deemed to have been a dividend 


received immediately before that time on the number of those 


shares of the foreign affiliate which shall be determined as the 
amount, if any, by which the number of those shares that the 
disposing corporation was deemed to own for the purpose of 
subsection 93.1(1) immediately before the disposition exceeds 
the number of those shares of the foreign affiliate that the dis- 
posing corporation was deemed to own for the purposes of sub- 
section 93.1 (1) immediately after the disposition; 


(b) notwithstanding section 96, the disposing corporation’s taxa- 
ble capital gain from the disposition of those shares is deemed to 
be the amount, if any, by which the disposing corporation’s tax- 
able capital gain from the disposition of the shares otherwise de- 
termined exceeds the amount designated by the particular corpo- 
ration in respect of the shares; 


(c) for the purpose of any regulation made under this subsection, 
the disposing corporation is deemed to have disposed of the 
number of those shares of the foreign affiliate which shall be 
determined as the amount, if any, by which the number of those 
shares that the disposing corporation was deemed to own for the 
purposes of subsection 93.1(1) immediately before the disposi- 
tion exceeds the number of those shares that the disposing cor- 
poration was deemed to own for those purposes immediately af- 
ter the disposition; 


(d) for the purposes of section 113 in respect of the dividend 
referred to in paragraph (a), the disposing corporation is deemed 
to have owned the shares on which that dividend was received, 
and 


(e) where the disposing corporation has a taxable capital gain 


from the partnership because of the application of subsection | 


40(3) to the partnership in respect of those shares, for the pur- 
poses of this subsection, the shares are deemed to have been dis- 
posed of by the partnership. 


Related Provisions: 93(1.3) — Deemed election; 93(1.4) — Where no election per- 
mitted; 93.1(1) — Where shares are owned by partnership; Reg. 5900(2) — No elee- 
tion for dividend to have been paid out of taxable surplus; Reg. 5905(2) — Where 
shares of foreign affiliate are redeemed or cancelled. 


History: Subsec. 93(1.2) amended by 2001, c. 17, subsec. 70(4) to replace the refer- 
ence to the expression “4/3 of? with a reference to the word “twice”, applicable to 
taxation years that end after February 27, 2000. 
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_ Share by the disposin; 
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Proposed Amendment — Application of S.C. 2001, c. 17, subsec. 
_ 70(4) - 

Application: The July 18, 2005 draft legislation (Part 2 —technical), s. 199, will 

amend the application of the amendment made to subsec. 93(1.2) by SC. 2001, ¢ 17, 

subsec. 70(4), deemed in force on June 14, 2001, to read as follows: 

___ Subsec. 93(1.2) amended by 2001, c. 17, subsec. 70(4) to replace the reference to 
the expression “4/3 of” with a reference to the word “twic pplicable to taxa- 
tion years that end after February 27, 2000 except that, fo on ye 

taxpayer that includes February 28, 2000 or October 17, 2 

February 28, 2000 and ended before October 17, 2000 

twice” shall be read as a reference to the express 

reciprocal of the fraction in para. 38(a), as amended 
to the taxpayer for the year, multiplied by”, 

Technical Notes: Section 93 contains a number of rul 


Subsection 93(1.2) provides that, where a particular corporation resident in Canada or a 
foreign affiliate of the’ particular corporation (each of which is referred to as the “dis- 
posing corporation”) would, but for this subsection, have a taxable capital gain from a 
partnership from the disposition by the partnership of shares of a class of the capital 


stock of a foreign affiliate of the corporation, and the disposing corporation so elects in 


h 


prescribed manner in resp 


e gain, the amount designated will reduce the taxable 
capital gain and will be Y 


and recharacterized as a divide 


aragraph 93(1 2a ce the amount designated by the disposing corpo- 


ration in respect of th 


by the disposing corporation from the foreign affiliate. 
Before the present amendment, subsection 93(1.2) was applicable to taxation years that 


end after February 27, 2000. This amendment ensures that, for a taxation year of a 


_ tion year. This amendment corrects a technical deficiency. 


taxpayer that includes either February 28, 2000 or October 1 
February 28, 2000 and ended before October 17, 2000, th 
“twice” is to read as references to the reciprocal of the ca 
applicable to the corporation resident in Canada or to the f 


000 or began after 
nce to the word 
inclusion rate 
e for the taxa- 


Subsec. 93(1.2) added by the said c. 17, subsec. 70(2), applicable to dispositions that 


- occur after November 1999. 
- Regulations: 5902 (prescribed manner, prescribed time). 


(1.3) Deemed election — Where a foreign affiliate of a particular 
corporation resident in Canada has a gain from the disposition by a 
partnership at any time of shares of a class of the capital stock of a 
foreign affiliate of the particular corporation that are excluded pro- 


perty, the particular corporation is deemed to have made an election 
under subsection (1.2) in respect of the number of shares of the for- 


eign affiliate which shall be determined as the amount, if any, by 
which the number of those shares that the disposing corporation 


was deemed to own for the purposes of subsection 93. 1(1) immedi- 


ately before the disposition exceeds the number of those shares that 
the disposing corporation was deemed to own for those purposes 
immediately after the disposition. 

Related Provisions: Reg. 5902(7) — Deemed amount designated. 


History: Subsec. 93(1.3) added by 2001, c. 17, subsec. 70(2), applicable to disposi- 
tions that occur after November 1999. 


Proposed Addition — 93(1.4)_ 


4) No election — Notwithstanding subsecti 
tion may be made under subsection (1) 0 
n in respect of a disposition of a share of t ock of ¢ 
eign affiliate of the corporation if any of paragraph 88(3)(a) 
‘Subparagraphs 95(2)(d)(), (d.1)@), (), DW, €.2)(i), 
(€.3)(), (e.4)() and (e.5)(i) applies to the disposition. 
pplication: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), 
ec. 132(5), will add subsec. 93(1.4), applicable to dispositions that occur after 
ary 27,2004 — 
Technical Notes: New subsection 93( 1.4) provides that, notwithstanding subsec- 
“Tons 93(1) to (1.3), no election may be made under subsection 93(1) or (1.2) by a 
Orporation in respect of a disposition of a share of the capital stock of a foreign 
liate of the corporation if any of paragraph 88(3)(a) and subparagraphs 
MAG), (4. ING), (eG), (eG), (e.2)(4), (e.3)G), (e.4)@) and (€.5)G) applies to the 
ition. Lo Co : - 


a corpora- 
ock of a 


r to the coming-into-force commentary below to determine the coming-into- 
oree dates for this new subsection. 
Yoming-into-Force (ITA 93(1)(a), (1.1), (1.2), (1.3) and (1.4)) 

the amendments to paragraph 93(1)(a), to subsection 93(1.1) and to subparagraph 
3(1.2)(a)(i) apply to dispositions that occur after December 20, 2002. 


a2f 


received on the 


where subsection 93(1.3) applies, twice the amount 
_ determined under that subsection) will be treated as a dividend received on the shares 


S. 93(2)(b) 


However, those amendments will not apply in respect of dispositions by a vendor if 
one of the following conditions are met: : Ze 


* the disposition is required to be made under an agreement in writing made by the 
_ vendor on or before December 20, 2002, 


— the disposition occurs on or before February 27, 2004 and either _ 


— a valid election was made by the taxpayer to have new paragraphs 95(2)(c.1) 
to (c,6) not apply (and to have a modified version of the draft paragraphs 
93(1.4) to (1.6) that were announced on December 20, 2002 apply) to dispo- 
sitions made after December 20, 200: m or before February 27, 2004, 

OF. _ 


_ — none of new paragraphs 88(3)( 
_ applies to the disposition, or 


—— the disposition occurs after F sbruai 004, that disposition is required to 
__ be made under an agreement in writing made by the vendor on or before — 


_ February 27, 2004 and none of new paragraphs 88(3)(a), 95(2)(c.2) and 
___ 95(2)(d) to (e.5) applies to the disposition. . 
For information about the aforementioned election and the aforementioned modified — 
on of subsections 93(1.4) to (1.6), refer to the commentary to new paragraphs - 
6) : 


ember 1999, : 
}) applies to dispositions that occur after February 


the preamble of subsection 93( 1.2) applies to dispositions tha 


ept. of Finance, October 20, 2003: _ 
I am writing in response to your three letters dated August 18, 2003 in connection — 
with subsection 93(1.4) of the Income Tax Act, as proposed in the Legislative Pro- 
posals and Explanatory Notes Relating to Income Tax that were announced on De- 
cember 20, 2002. In each of those letters, you highlighted transactions that involve _ 
the disposition of shares, of a foreign affiliate of a taxpayer resident in Canada, that 
are excluded property. You expressed your cc nce that, if proposed subsection — 
93(1.4) is enacted as drafted, those dispositi could result in foreign accrual pro- 

perty income (FAPI) to the taxpayer res da, and you requested that the 
Act not be amended to introduce subsec proposed. 


It is our intention to recommend the introduction of amendments to the Act (the “new. 
tule”) which, in general terms, would provide that where a specified vendor in re- 
spect of a taxpayer resident in Canada makes a disposition (including, for greater 
certainty, a disposition arising on a redemption, acquisition or cancellation of a 
share) of a share of a foreign affiliate of the taxpayer, that is excluded property, to a 
specified purchaser in respect of the taxpayer, no gain would be recognized at the 
time of that disposition. However, a taxpayer would be permitted to elect an amount 
of proceeds of disposition, up to the fair market value of the share disposed of, which 
could result in a gain. In the case of such an election, any such gain would be in- 
cludec mputing FAPI, Therefore, the only FAPI that could arise on such a dis- _ 
ld be self-imposed. i. - 


ould apply only in respect of a disposition of a share of a foreign 
yer that is excluded property of the specified vendor (or woul 
erty of the specified vendor if the specified vendor were a forei: 
would otherwise result ina 


<payer) and only where the disposition 
gain being realized by the specified vendor. . _ 
Should our recommendation be acted upon, it is contemplated that the new rule 
would apply to dispositions occurring after draft implementing legislation is made 
public. The proposed subsection 93(1.4), with some modifications, would apply to 
dispositions occurring before that time; however, taxpayers would be given the alter- 
native of applying. in respect of all foreign affiliates of the taxpayer, the new tule to 
all relevant dispositions occurring after December 20, 2002. For a taxpayer that 
wishes to apply the new rule to dispositions oc -urring before its announcement date, _ 
certain other related changes to the foreign affiliate regime may also apply with re- 
Spect to those dispositions. - - 


I trust that this letter addresses your conce: 


Yours sincerely, 
Brian Ernewein — 
Director, Tax Legislation Division, Tax Policy Branch 

[Two similar letters dated October 28, 2003, one of which was addressed to Angelo 

Nikolakakis, Davies Ward Phillips & Vineberg LLP, Montréal — ed.] 

Related Provisions: 93(1.5) — Meaning of “specified vendor”; 93(1.6) — Mean- 

ing of “specified purchaser”. 


(2) Loss limitation on disposition of share — Where 


(a) a corporation resident in Canada has a loss from the disposi- 
tion by it at any time of a share of the capital stock of a foreign 
affiliate of the corporation (in this subsection referred to as the 
“affiliate share”), or 


(b) a foreign affiliate of a corporation resident in Canada has a 
loss from the disposition by it at any time of a share of the capi- 
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tal stock of another foreign affiliate of the corporation resident 
in Canada that is not excluded property (in this subsection re- 
ferred to as the “affiliate share’), 


the amount of the loss is deemed to be the amount determined by 
the formula 


A-(B-C) 
Proposed Amendment — 93(2) formula 
A-@-O+D 


Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), 


subsec. 132(6), will amend the formula in subsec. 93(2) to read as above, applicable / 


to taxation years, of a foreign affiliate of a taxpayer, that begin after February 27, 
2004, except that if the taxpayer so elects in writing and files the election with the 
Minister of National Revenue on or before the taxpayer’s filing-due date for the tax- _ 
payer’s taxation year that includes the day on which the amending legislation is as- 
sented to, the amendment applies to taxation years, of the taxpayer and of all the 
taxpayer's foreign affiliates, that begin after 1994, and, notwithstanding subsecs. 
152(4) to (5), any assessment of the taxpayer's tax, interest and penalties payable — 
under the Act for any of those taxation years that begin on or before February 27, 
2004 shall be made that is necessary to take the election into account. 


Technical Notes: Subsection 93(2) provides rules for the purpose of determining _ 
the loss of a corporation resident in Canada from the disposition of a share of a for- 
eign affiliate of the corporation or the loss of a foreign affiliate of the corporation _ 
from a disposition of a share of the capital stock of another foreign affiliate of the 
corporation that is not excluded property to the foreign affiliate that disposed of the _ 
share. _ 

The amount of the loss. determined without reference to this subsection, is reduced 
by exempt dividends received, on the share or a share for which the share was substi- 
tuted, by the corporation resident in Canada, by another corporation resident in Can- 
ada that is related to the corporation or by a foreign affiliate of either of those corpo- 
rations resident in Canada (to the extent that the exempt dividends have not already 
reduced losses or allowable capital losses of those corporations or foreign affiliates _ 
under subsection 93(2), (2.1), (2.2) or (2.3)). The term “exempt dividend” is defined 
in subsection 93(3). 
Subsection 93(2) is being amended to permit the corporation resident in Canada or its 
foreign affiliate to restore a loss from a disposition of a share of the capital stock of a 
foreign affiliate of the corporation resident in Canada to the extent of the lesser of 
two amounts. 


+ The first amount is the reduction of that loss which is attributable to exempt 
dividends. | 


* The second amount is the total of the following gains determined in respect of 
the corporation resident in Canada or the foreign affiliate, as the case may be, 
that disposed of the share: 

— The foreign exchange gain arising on the settlement or extinguishment of an 
obligation issued or incurred to acquire the share. 


— The foreign exchange gain arising on the redemption, acquisition or cancel- 
lation of shares issued to acquire the share. 


—— The gain arising under an agreement that provides for the purchase, sale or 
exchange of a currency, or from the disposition of a currency, that was en- 
tered into or acquired for hedging the foreign exchange exposure arising in 
connection with the acquisition of the share. 


First, the formula in subsection 93(2) is amended by adding the new variable “D™ 
and will read as follows: 

A-(B-C)+D 
where 


A is the amount of the loss determined without reference to this 
subsection, 


Bis the total of all amounts each of which is an amount received 
before that time, in respect of an exempt dividend on the affiliate 
share or on a share for which the affiliate share was substituted, 
by 

(a) the corporation resident in Canada, 


(b) a corporation related to the corporation resident in 
Canada, 


(c) a foreign affiliate of the corporation resident in Canada, 
or 


(d) a foreign affiliate of a corporation related to the corpora- 
tion resident in Canada, 


C is the total of 


(a) the total of all amounts each of which is the amount by 
which a loss (determined without reference to this section), 
from another disposition at or before that time by a corpora- 
tion or foreign affiliate described in the description of B of 
the affiliate share or a share for which the affiliate share was 
substituted, was reduced under this subsection in respect of 
the exempt dividends referred to in the description of B, 


(b) the total of all amounts each of which is twice the amount 
by which an allowable capital loss (determined without refer- 
ence to this section), of a corporation or foreign affiliate de- 
scribed in the description of B from a previous disposition by 
a partnership of the affiliate share or a share for which the 
affiliate share was substituted, was reduced under subsection 
(2.1) in respect of the exempt dividends referred to in the 
description of B, 


(c) the total of all amounts each of which is the amount by 
which a loss (determined without reference to this section), 
from a disposition at or before that time by a corporation or 
foreign affiliate described in the description of B of an inter- 
est in a partnership, was reduced under subsection (2.2) in 
respect of the exempt dividends referred to in the description 
of B, and 


(d) the total of all amounts each of which is twice the amount 
by which an allowable capital loss (determined without refer- 
ence to this section), of a corporation or foreign affiliate de- 
scribed in the description of B from a disposition at or before 
that time by a partnership of an interest in another partner- 
ship, was reduced under subsection (2.3) in respect of the ex- 
empt dividends referred to in the description of B. 


Proposed Addition — 93(2)D 
D is the lesser of 


(a) the amount, if any, by which the amount determined for _ 
B exceeds the amount determined for C, and 


(b) the total of the following amounts determined in respect s 
of the corporation resident in Canada or the foreign affiliate — 
of the corporation resident in Canada, as the case may be, — 


(i) the amount of the capital gain determined under pare 
agraph 39(2)(a) for the taxation year that includes that . 
time in respect of 


(A) the settlement or extinguishment of an obligation — 
of the corporation resident in Canada or of the for-_ 
eign affiliate of the corporation resident in Canada, 
as the case may be, that can reasonably be consid- _ 
ered to have been issued or incurred in relation to the _ 
acquisition of the affiliate share by the corporation — 
resident in Canada or by the foreign affiliate of the 
corporation resident in Canada, as the case may be, © 
or 


(B) the redemption, acquisition or cancellation of a 
share of the capital stock of a corporation resident in 
Canada or of the foreign affiliate of the corporatiot 
resident in Canada, as the case may be, that can rea 
sonably be considered to have been issued in relatior 
to the acquisition of the affiliate share by the corpo 
ration resident in Canada or by the foreign affiliat 
of the corporation resident in Canada, as the case 
may be, and 


(ii) the amount of any gain realized by the corporation 
resident in Canada or by the foreign affiliate of the cor- 
poration resident in Canada, as the case may be, under 
an agreement that provides for the purchase, sale or ex- 
change of currency, or from the disposition of a cur 
rency, which agreement or currency, as the case may be 
can reasonably be considered to have been entered int 
or acquired, by the corporation resident in Canada or b 
the foreign affiliate of the corporation resident in Can- | 
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ada, as the case may be, for the principal purpose of 

hedging the foreign exchange exposure arising in con- 
‘ nection with the acquisition of the affiliate share. 
Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), 
subsec. 132(7), will add the description of D to subsec. 93(2), applicable on the same 
basis as the amendment to the formula above. 


_ Technical Notes: Second. the addition to the loss under new variable “D” will be 
_ determined as the lesser of i 


__ + The reduction of the loss in respect of exempt dividends (de m 
__ in the formula). and 


ned as (B - C) 


The total of the following amounts determined in respect corporation resi- 


the case may be: 


—— the amount of the capital gain determined under paragraph 39(2)(a) for the 
taxation year that includes that time in respect of 

+ the settlement or extinguishment of an obligation of the corporation resi- 

dent in Canada or of the foreign affiliate of the corporation resident in 

Canada, as the case may be, that can reasonably be considered to have 

been issued or incurred in relation to the acquisition of the affiliate share 

by the corporation resident in Canada or by the foreign affiliate of the 
Corporation resident in Canada, as the case may be, or 


the redemption, acquisition or cancellation of a share of the capital stock 
of a corporation resident in Canada or of the foreign affiliate of the cor- 
poration resident in Canada, as the case may be, that can reasonably be 
considered to have been issued in relation to the acquisition of the affili- 

ate share by the corporation resident in Canada or by the foreign affiliate 
of the corporation resident in Canada, as the case may be, and 


—@ 


_ — the amount of any gain realized by the corporation resident in Canada or by 
: the foreign affiliate of the corporation resident in Canada, as the case may 
be, under an agreement that provides for the purchase, sale or exchange of 
currency, or from the disposition of a currency, which agreement or cur- 
fency, as the case may be, can reasonably be considered to have been en- 
_ tered into or acquired, by the corporation resident in Canada or by the for- 
eign affiliate resident in Canada, as the case may be, for the principal 
purpose of hedging the foreign exchange exposure arising in connection 
a with the acquisition of the affiliate share. ee 
Coming-into-Force (ITA 93(2), 93(2.1), 93(2.2) and 93(2.3 ) 


The amendments to subsections 93(2), 932.1), 932.2) and 2.3) apply to taxation 
years, of foreign affiliates of a taxpayer, that begin after February 27, 2004. How- 
ver, if the taxpayer so elects in writing and files that election with the Minister of 
ational Revenue on or before the taxpayer's filing-due date for the taxation year in 
which these amendments are assented to, the amendments will apply taxation years 
of the taxpayer and all foreign affiliates of the taxpayer that begin after 1994. 


Letter from Dept. of Finance, February 12, 2001: 

Angelo Nikolakakis, Stikeman Elliott, Toronto 

De Mr Nikolakakis. 

Relationship between 93(2) and 39(2) 

Finally you have submitted that subsection 93(2) should not apply to deny a loss on 
‘he disposition of the shares of a foreign affiliate where the loss results from the 
luctuation in the value of a foreign currency, particularly where subsection 39(2) 
iso applies to require the recognition of a corresponding gain. 


Although we will wish to give further consideration to the issue of how best to iden- 
‘ify both gains and losses related to such shares, we are prepared to recommend that 
‘fn amendment be made to subsection 93(2) of the Act to address your concerns. 
ffective Date — 

+ will be recommended that the amendments be made effective for taxation years 
mmencing after announcement date. It will also be recommended that taxpayer be 
litted to elect to have the amendments apply to the 1994 and subsequent taxation 


‘ears of foreign affiliates where the taxpayer so elects in respect of all the taxpayer’s 
reign affiliates ... 


‘ours sincerely, 


Brian Ernewein 

Director, Tax Legislation Division, Tax Policy Branch 

| 

elated Provisions: 40(3) — Deemed gain where amounts to be deducted from 

CB exceed cost plus amounts to be added: 40(3.3), (3.4) — Limitation on loss where 

‘tare acquired by affiliated person; 87(2)(u)(ii) — Amalgamation; 93(3) — Exempt 

_vidends; 93(4) — Loss on disposition of shares of foreign affiliate; 93.1(1) — Where 
‘ares are owned by partnership; 93.1(2) — Dividend on shares of foreign affiliate held 
uy partnership; 257 — Formula amounts cannot calculate to less than zero. 


‘istory: Subsec. 93(2) amended by 2001, c. 17, subsec. 70(5) to replace the references 
- the expression “4/3 of’ with references to the word “twice”, applicable to taxation 
» ars that end after February 27, 2000 except that, for a taxation year of a taxpayer that 
cludes February 28, 2000 or October 17, 2000, or began after February 28, 2000 and 
ded before October 17, 2000, the references to the word “twice” shall be read as 


dent in Canada or the foreign affiliate of the corporation resident in Canada, as — 
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references to the expression “the fraction that is the reciprocal of the fraction in para. 
38(a), as amended by 2001, c. 17, that applies to the taxpayer for the year, multiplied 
by”. 
Subsec.’ 93(2) amended by the said c. 17, subsec. 70(3), applicable to dispositions that 
occur after November 1999. The subsec. formerly read: 

(2) Loss limitation on disposition of share — Where 


(a) a corporation resident in Canada has disposed of a share of the capital 
stock of any foreign affiliate of the corporation, or 


(b) a foreign affiliate of a corporation resident in Canada has disposed of a 
share of the capital stock of another foreign affiliate of the corporation, 


the amount of the loss of the disposing corporation from the disposition of the 
share shall be deemed to be the amount, if any, by which 


(c) the amount that would be the loss of the disposing corporation therefrom 
if this Act were read without reference to this subsection 

exceeds 
(d) the amount, if any, by which 


(i) the total of all amounts received before the disposition of the share in 
respect of exempt dividends on the share or a share for which the share 
was substituted by 


(A) the disposing corporation, 
(B) a corporation related to the disposing corporation, 
(C) a foreign affiliate of the disposing corporation, or 
(D) a foreign affiliate of a corporation related to the disposing 
corporation 
exceeds 
(ii) the total of all amounts each of which is the amount by which a loss 
from a previous disposition of the share or a share for which the share 


was substituted by a corporation referred to in any of clauses (i)(A) to 
(D) has been reduced because of this subsection. 
That portion of subsec. 93(2) following para. (b) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 69(2), applicable to the determination of losses arising in 1985 et 
seq., except that, in its application to such losses from dispositions occurring before 
July 13, 1990, para. (d) shall be read as follows: 
(d) the total of all amounts in respect of exempt dividends received by the dis- 
posing corporation on the share at any time before the disposition. 
That portion of subsec, 93(2) formerly read: 
the amount of any capital loss of the disposing corporation from the disposition 
of the share shall be deemed to be the amount, if any, by which the amount of 
the capital loss therefrom otherwise determined exceeds the total of all amounts 
in respect of exempt dividends received by the disposing corporation on the 
share at any time before the disposition. 


Interpretation Bulletins: See at end of s. 93. 


(2.1) Loss limitation — disposition of share by partner- 
ship — Where 


(a) a corporation resident in Canada has an allowable capital loss 
from a disposition at any time by a partnership of a share of the 
capital stock of a foreign affiliate of the corporation (in this sub- 
section referred to as the “affiliate share”), or 


(b) a foreign affiliate of a corporation resident in Canada has an 
allowable capital loss from a disposition at any time by a part- 
nership of a share of the capital stock of another foreign affiliate 
of the corporation resident in Canada that would not be excluded 
property of the affiliate if the affiliate owned the share immedi- 
ately before it was disposed of (in this subsection referred to as 
the “affiliate share”), 


the amount of the allowable capital loss is deemed to be the amount 
determined by the formula 


A-(B-C) 
Proposed Amendment — 93(2.1) formula 


A-(B-C)+D 


Application: The February 27, 2004 draft legislation (Part 2— foreign affiliates), 
subsec. 132(8), will amend the formula in subsec. 93(2.1) to read as above, applica- 
ble on the same basis as the amendment to the formula in 93(2). 


Technical Notes: Subsection 93(2.1) provides rules for the purpose of determining 
the allowable capital loss of a corporation resident in Canada from the disposition by 
a partnership of a share of the capital stock of a foreign affiliate of the corporation 
and for the purpose of determining the allowable capital loss of a foreign affiliate of 
a corporation resident in Canada from a disposition by a partnership of a share of the 
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capital stock of another foreign affiliate of the corporation that would not be ex- — 
cluded property of the foreign affiliate if the foreign affiliate owned the share imme- 
diately before it was disposed of. S 


The amount of the allowable capital loss otherwise detonated is ede by 'h of the 
exempt dividends received, on the share or a share for which the share was substi- _ 
tuted, by the corporation resident in Canada, by another corporation resident in Can- 
ada that is related to the corporation resident in Canada, or by a foreign affiliate of 
either of those corporations resident in Canada (to the extent that the exempt ‘divi- 
dends have not already reduced losses or allowable capital losses of those corpora : 
tions or foreign affiliates under subsection 93(2), (1), 22) ot 2. ve ie term” “eX 
empt dividend” is defined in subsection 93(3) of the Act. : 


Subsection 93(2.1) is being amended to permit the corporation resident in Canada or 
its foreign affiliate to restore an allowable capital loss from a disposition by a part- 
nership of a share of the capital stock of a foreign affiliate of the corporation resident 
in Canada to the extent of the lesser of two amounts. 


The addition to the loss under new variable DD will be determined as he eo of 


+ The first amount is the reduction of that allowable capital joss which is attributa- 
__ ble to exempt dividends. : : 


+ The second amount is '/ of the total of the following gains deteitined in respect 

of the corporation resident in Canada or the foreign affiliate, as the case may be, 
— The foreign exchange gain arising on the ae of an obligation issued 
or incurred to acquire the share. J 


— The foreign exchange gain arising on ae redemption, acquisition or cancel 
lation of shares issued to acquire the share. / 


— The gain arising under an agreement that provides ae the ee sale or 
exchange of a currency, or from the disposition of a currency, that was en- 
tered into or acquired for hedging the foreign enn oe arising in 
connection with the acquisition of the share. 

First, ‘the formula in subsection 93(2.1) is amended by adding i new variable “D” 
and will read as follows: 


(he B-O+D 


where 


A is the amount of the allowable capital loss determined without 
reference to this subsection, 


B is '/ of the total of all amounts each of which was received 
before that time, in respect of an exempt dividend on the affiliate 
share or on a share for which the affiliate share was substituted, 
by 

(a) the corporation resident in Canada, 


(b) a corporation related to the corporation resident in 
Canada, 


(c) a foreign affiliate of the corporation resident in Canada, 
or 


(d) a foreign affiliate of a corporation related to the corpora- 
tion resident in Canada, and 


C is the total of 


(a) the total of all amounts each of which is the amount by 
which an allowable capital loss (determined without refer- 
ence to this section), of a corporation or foreign affiliate de- 
scribed in the description of B from a disposition at or before 
that time by a partnership of the affiliate share or a share for 
which the affiliate share was substituted, was reduced under 
this subsection in respect of the exempt dividends referred to 
in the description of B, 


(b) the total of all amounts each of which is '/2 of the amount 
by which a loss (determined without reference to this sec- 
tion), of a corporation or foreign affiliate described in the 
description of B from another disposition at or before that 
time of the affiliate share or a share for which the affiliate 
share was substituted, was reduced under subsection (2) in 
respect of the exempt dividends referred to in the description 
of B, 


(c) the total of all amounts each of which is '/2 of the amount 
by which a loss (determined without reference to this sec- 
tion), from a disposition at or before that time by a corpora- 
tion or foreign affiliate described in the description of B of 
an interest in a partnership, was reduced under subsection 


Di is the lesser of | 


(2.2) in respect of the exempt dividends referred to in the 
description of B, and 


(d) the total of all amounts each of which is the amount by 
which an allowable capital loss (determined without refer- 
ence to this section), of a corporation or foreign affiliate de- 
scribed in the description of B from a disposition at or before 
that time by a partnership of an interest in another partner- 
ship, was reduced under subsection (2.3) in respect of ex- 
cre dividends referred to in the description of Bw 


Propases Addition - _ ee 


(a) the amount, if. any, by which the amount determined i 
B exceeds the amount determined for C, od, 


_(b) one-half of the total of the following amounts ve 
mined in respect of the corporation resident in Canada or 
the foreign affiliate of the: corporation resident i in Canada, 
- as the case may be, _ 


o the amount of the capital. gain of the one resi 
dent in Canada, of the foreign affiliate of the corpora- 
tion resident in Canada, or of the partnership (to the ex- 
- tent that such a gain is reasonably attributable to t 
corporation resident in Canada, or to the foreign affiliate 
of the corporation resident in Canada, as the case may 
be) determined under paragraph 39(2)(a) for the tax 
tion year that includes that time in respect of _ 


(A) the settlement or extinguishment of an obligation 
of the corporation resident in Canada, of the foreign 
affiliate of the corporation resident in Canada, or o 
the partnership, as the case may be, that can reasona- 
bly be considered to have been issued or incurred in 
relation to the cone of the oe share YY the 
partnership, or : 


(B) the redemption, acquisition or eanochiation of 

_ share of the capital stock of the corporation residen 
in Canada or of the foreign affiliate of the corpora 
tion resident in Canada, as the case may be, that can 
reasonably be considered to have been issued in rel 
tion to the arausinen of the affiliate share by th 
partnership, and — 


Gi) the amount of any gain Se by he pinto 
(to the extent that the gain is reasonably attributable t 
the corporation resident in Canada or to the foreign af. 
filiate of the corporation resident in Canada, as the cas 
may be), by the corporation resident in Canada or by the 
foreign affiliate of the corporation resident in Canada 
as the case may be, under an agreement that provide 
for the purchase, sale or exchange of currency, or from 
the disposition of a currency, which agreement or cur 
rency, as the case may be, can reasonably be considerec 
to have been entered into or acquired, by the partner. 
ship, by the corporation resident in Canada or by thi 
foreign affiliate of the corporation resident in Cana 
as the case may be, for the principal purpose of hedgin 
the foreign exchange exposure arising in connecti 
with the acquisition of the affiliate share. 
Application: The February 27, 2004 draft legislation (Part 2 = foreign affiliates 


subsec. 132(9), will add the description of D to subsec. 93(2.1), — on 
same basis as the amendment to the formula i in 93Q). : 


Technical Notes: Second, the addition to the allowable coy loss under ne 
variable “D” will be determined as the lesser of: = 


_+¢ The reduction of the allowable capital loss in respect of exempt dividends (deter 
_ mined as (B - ‘C) in the formula), and 


«|b of the total of the following amounts dae dolned | in respect of the corporati 
resident in Canada or the foreign ; aftiliate of the corporation resident in Ca ada, / 
as the case may be, 


_ — the amount of the capital gain of the corporation rekon in Canada, of. in 
foreign affiliate of the corporation resident in Canada, or of the partners i 
(to the extent that such a gain is reasonably attributable to the corporal 
resident in Canada, or to the foreign affiliate of the corporation resident in 


524 


Subdivision i— Shareholders of Non-Resident Corporations 


Canada, as the c: 


= be) determined under paragraph 39(2)(a) for the 
taxation year that include - 


s that time in respect of 
* the settlement or extinguishment of an obligation of the corporation resi- 
dent in Canada, of the foreign affiliate of the corporation resident in 

_ Canada. or of the partnership, as the case may be, that can reasonably be 
considered to have been issued or incurred in relation to the acquisition 
_ of the affiliate share by the partnership, or — 


+ the redemption, acquisition or cancellation of a sha 
of a corporation resident in Canada or of the foreign af 
poration resident in Canada, as the case may 
considered to have been issued in relation to th 
_ ate share by the partnership, and oo 


— the amount of any gain realized by the partnership (to | 
___ is reasonably attributable to the corporation resident in Cz > the 
_ eign affiliate of the corporation resident in Canada, as the case may be), by _ 
_ the corporation resident in Canada or by the foreign affiliate of the corpora- _ 
tion resident in Canada, as the case may be, under an agreement that pro- 
_ Vides for the purchase, sale or exchange of currency, or from the disposition 
of a currency, which agreement or currency, as the case may be, can reason- | 
_ ably be considered to have been entered into or acquired, by the partnership, — 
. by the corporation resident in Canada or by the foreign affiliate of the corpo- 
_ ration resident in Canada, as the case may be, for the principal purpose of — 
__ hedging the foreign exchange 
_ sition of the affiliate share 


| Refer to the coming-into-force commentary [under 93(2)D} to determine the coming- 


into-force for this new subsection. 


Related Provisions: 87(2)(u)(ii) — Amalgamation; 93(3) — Exempt dividends; 
_ 93.1(2) — Dividend on shares of foreign affiliate held by partnership; 257 — Formula 


amounts cannot calculate to less than zero. 


History: Subsec. 93(2.1) amended by 2001, c. 17, subsec. 70(6) to replace the refer- 


_ ences to the fraction “3/4” with references to the fraction “1/2”, applicable to taxation 
_ years that end after February 27, 2000 except that, for a taxation year of a taxpayer that 
_ includes February 28, 2000 or October 17, 2000, or began after February 28, 2000 and 


I 


ended before October 17, 2000, the references to the fraction “1/2” shall be read as 
references to the fraction in para. 38(a), as amended by 2001, c. 17, that applies to the 


_ taxpayer for the year. 


Subsec. 93(2.1) added by the said c. 17, subsec. 70(3), applicable to dispositions that 
occur after November 1999. 


(2.2) Loss limitation — disposition of partnership inter- 


est — Where 


(a) a corporation resident in Canada has a loss from the disposi- 
tion by it at any time of an interest in a partnership (in this sub- 
section referred to as the “partnership interest”), which has a di- 
rect or indirect interest in shares of the capital stock of a foreign 
affiliate of the corporation resident in Canada (in this subsection 
referred to as “affiliate shares’’), or 


(b) a foreign affiliate of a corporation resident in Canada has a 
loss from the disposition by it at any time of an interest in a 
partnership (in this subsection referred to as the “partnership in- 
terest’), which has a direct or indirect interest in shares of the 
capital stock of another foreign affiliate of the corporation resi- 
dent in Canada that would not be excluded property if the shares 
were owned by the affiliate (in this subsection referred to as “af- 
filiate shares”), 


the amount of the loss is deemed to be the amount determined by 


ithe formula 
| A-3\(B— G) 
_ Proposed Amendment — 93(2.2) formula 


A-(B-C)+D 


Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), 
ec. 132(10), will amend the formula in subsec. 93(2.2) to read as above, applica- 
on the same basis as the amendment to the formula in 93(2). 


nical Notes: Subsection 93(2.2) provides rules for the purpose of determining 

8 of a corporation resident in Canada from the disposition of an interest in a 
ship that holds interests in shares of the capital stock of a foreign affiliate of 
orporation resident in Canada or the loss of a foreign affiliate of the corporation 
1. a disposition of an interest in a partnership that holds interests in shares of the 
/ apital stock of another foreign affiliate of the corporation that would not be ex- 
b luded property of the foreign affiliate if the foreign affiliate owned the share imme- 
ately before it was disposed of. 
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to the for- 


exposure arising in connection with the acqui- _ 


S. 93(2.2) 


The amount of the loss otherwise determined is reduced by exempt dividends re- 
ceived on the shares, or shares for which the shares were substituted, by the corpora- _ 
tion resident in C. a, by another corporation resident in Canada that is related to 
the corporation, or a by foreign affiliate of either of those corporations resident in — 
Canada (to the extent that the exempt dividends have not already reduced losses or _ 
allowable capital losses of those corporations or foreign affiliates under subsection 


932), 2.1), 2.2) r (2.3). The term “exempt dividend” is defined in subsection 


93(3) of the Act. ee ; 
Subsection 93(2.2) being amended to permit the corporation resident in Canada or 
its foreign affiliate to restore a loss arising on ition of an interest in a part- 
nership that holds interests in shares o of a foreign affiliate of the 
corporation resident in Canada to the ext esser of two amounts. 

_* The first amount is the reduction of th butable to exenipt dividends, 


_ + The second amount is the sum of the follc 
the corporation or the foreign affiliate, a thi 


_ partnership interest — 


gation issued — 


2 foreign exchange gain arising on the settlement of 
: ie 


t incurred to acquire the share interests held by the partners 


e foreign exchange gain arising on the redemption, acquisition or cancel- 
n of shares issued to acquire share interests held by the partnership. 


g under an agreement that provides for the purchase, sale 
currency, or from the disposition of a currency, that w. 
red for hedging the foreign exchange exposure ari ; 
‘ith the acquisition of the share interests held by the partnership. _ 
ubsection 93(2.2) is being amended by adding the new variable _ 
asfollows: iC 


. Aa “04D 


where 


A is the amount of the loss determined without reference to this 
subsection, 


B is the total of all amounts each of which was received before that 
time, in respect of an exempt dividend on affiliate shares or on 
shares for which affiliate shares were substituted, by 


(a) the corporation resident in Canada, 


(b) a corporation related to the corporation resident in 
Canada, 


(c) a foreign affiliate of the corporation resident in Canada, 
or 


(d) a foreign affiliate of a corporation related to the corpora- 
tion resident in Canada, and 


C is the total of 


(a) the total of all amounts each of which is the amount by 
which a loss (determined without reference to this section), 
from another disposition at or before that time by a corpora- 
tion or foreign affiliate described in the description of B of 
affiliate shares or shares for which affiliate shares were sub- 
stituted, was reduced under subsection (2) in respect of the 
exempt dividends referred to in the description of B, 


(b) the total of all amounts each of which is twice the amount 
by which an allowable capital loss (determined without refer- 
ence to this section), of a corporation or foreign affiliate de- 
scribed in the description of B from another disposition at or 
before that time by a partnership of affiliate shares or shares 
for which affiliate shares were substituted, was reduced 
under subsection (2.1) in respect of the exempt dividends re- 
ferred to in the description of B, 


(c) the total of all amounts each of which is the amount by 
which a loss (determined without reference to this section), 
from a disposition at or before that time by a corporation or 
foreign affiliate described in the description of B of an inter- 
est in a partnership, was reduced under this subsection in re- 
spect of the exempt dividends referred to in the description of 
B, and 


(d) the total of all amounts each of which is twice the amount 
by which an allowable capital loss (determined without refer- 
ence to this section), of a corporation or foreign affiliate de- 
scribed in the description of B from a disposition at or before 
that time by a partnership of an interest in another partner- 
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ship, was reduced under subsection (2.3) in respect of the ex- 
vee dividends referred to in the description HA B: 


2 - Abate Addition = oe ae 
D is the es at 


(a) the amount, v any, by which he anon detbnnmed c 
B exceeds the amount determined for C, and 


(bd) the total of the following amounts determined in espect 
__ of the corporation resident in Canada or the foreign affiliate 
of the corporation resident in Canada, as the case may be 


@ the amount of the capital gain of the corporation resi 
dent in Canada, of the foreign affiliate of the corpora- 


tion resident i in Canada, or of the partnership (to the ex- _ 
tent that such a gain is reasonably attributable to the — 


corporation resident in Canada, or to. the foreign affiliate 
of the corporation resident in Canada, as the case may 


be) determined under paragraph | 39(2)(a) for the taxa 


tion year that includes that time in respect of 


_ (A) the settlement or extinguishment of an obligation - 
of the corporation resident in Canada, of the foreign — 


affiliate of the corporation resident in Canada, or of 
the partnership, as the case may be, that can reasona- 
bly be considered to have been issued or incurred in — 
relation to the acquisition of the affiliate shares, or 


_(B) the redemption, acquisition or cancellation of a 
share of the corporation resident in Canada or of the — 
foreign affiliate resident in Canada, as the case may 
be, or of an interest in the partnership that can rea- 
sonably be considered to have been issued in relation — 
to the acquisition of the affiliate shares, and 


(ii) the amount of any gain realized by the corporation 
resident in Canada or by the foreign affiliate of the cor- 
poration resident in Canada, as the case may be, under 
an agreement that provides for the purchase, sale or ex- 
change of currency, or from the disposition of a cur- 
rency, which agreement or currency, as the case may be, 
can reasonably be considered to have been entered into 
or acquired by the corporation resident in Canada, by 
the foreign affiliate of the corporation resident in Can- 
ada, or by the partnership, as the case may be, for the 
_ principal purpose of hedging the foreign exchange ex- 
posure arising in connection with the anes of the 
affiliate shares. 
Application: The February 27, 2004 draft legislation (Part 2 alec affiliates), 
subsec. 13211), will add the description of D to subsec. 93(2.2), applicable on the 
same basis as the amendment to the formula in 93(2). 


Technical Notes: Second, the addition to the loss under new walle “py? will be 
determined as the lesser of ; : ; 


« The reduction of the loss in respect of clempl dividends etnies as a ©} 
in the formula), and 


* The total of the following amounts determined in respect of the corporation resi- 
_ dent in Canada or the foreign affiliate of the corporation resident in Canada, as 
the case may be, 


— the amount of the capital gain of the corporation resident in Canada, of the 
_ foreign affiliate of the corporation resident in Canada, or of the partnership 
(to the extent that such a gain is reasonably attributable to the corporation 
resident in Canada, or to the foreign affiliate of the corporation resident in 
Canada, as the case may be) determined under paragraph 39(2)(a) for the 
taxation year that includes that time in respect of 


+ the settlement or extinguishment of an obligation of the corporation resi- 
dent in Canada, of the foreign affiliate of the corporation resident in 
Canada, or of the partnership, as the case may be, that can reasonably be 
considered to have been issued or incurred in relation to the acquisition 
of the affiliate shares, or 


° 


the redemption, acquisition or £ gancciiaton of a are of the corporation 
resident in Canada or of the foreign affiliate resident in Canada, as the 
case may be, or of an interest in the partnership that can reasonably be 
considered to have been issued in relation to the acquisition of the affili- 
ate shares, and » 


_— the amount of any gain realized by the corporation resident in Canada or by 
the foreign affiliate of the corporation resident in Canada, as the case may 
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currency, or fom the dipottion - a “currence: whi l 
>, can ayy be con idere to ave been | 


case may be, for the princip l 
posure arising in connection with dee acquisit 


Ree to he coming-into-force commentary {under 9300} to 
into-force dates for this new subsection. / 


Related Provisions: 87(2)(u)(ii) — Amalgamation; 93(3)— Exempt dividends; 
93.1(1) — Where shares are owned by partnership; 93.1(2) — Dividend on shares of 
foreign affiliate held by partnership; 257 — Formula amounts cannot calculate to less 
than zero. 


History: Subsec. 93(2.2) amended by 2001, c. 17, subsec. 70(7) to replace the refer- 
ences to the expression “4/3 of?’ with references to the word “twice”, applicable to 
taxation years that end after February 27, 2000 except that, for a taxation year of a 
taxpayer that includes February 28, 2000 or October 17, 2000, or began after February 
28, 2000 and ended before October 17, 2000, the references to the word “twice” shall 
be read as references to the expression “the fraction that is the reciprocal of the fraction 


in para. 38(a), as amended by 2001, c. 17, that applies to the taxpayer for the year, 
multiplied Di 
Subsec. 93(2.2) added by the said c. 17, subsec. 70(3), applicable to dispositions that 


occur after mle 1999. 


(2.3) Loss limitation — disposition of partnership inter- 
est — Where 


(a) corporation resident in Canada has an allowable capital loss 
from a partnership from a disposition at any time of an interest 
in another partnership that has a direct or indirect interest in 
shares of the capital stock of a foreign affiliate of the corpora- 
tion resident in Canada (in this subsection referred to as “affili- 
ate shares’’), or 


(b) a foreign affiliate of a corporation resident in Canada has an 
allowable capital loss from a partnership from a disposition at 
any time by a partnership of an interest in another partnership 
that has a direct or indirect interest in shares of the capital stock 
of a foreign affiliate of the corporation resident in Canada that 
would not be excluded property of the affiliate if the affiliate 
owned the shares immediately before the disposition (in this 
subsection referred to as “affiliate shares”), 


the amount of the allowable capital loss is deemed to be the amount 
determined by the formula 


(Area(Bewe) 
Proposed Amendment — 93(2.3) formula 


A-(B-C)+D 


Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), . 
subsec. 132(12), will amend the formula in subsec. 93(2.3) to read as above, applica- 
ble on the same basis as the amendment to the formula in 93(2). : 


Technical Notes: Subsection 93(2.3) provides rules for the purpose oor determining — 
the allowable capital loss of a corporation resident in Canada from the disposition by. 
a partnership of an interest in another partnership that has interests in shares of the _ 
capital stock of a foreign affiliate of the corporation resident in Canada and for deter- / 
mining the allowable capital loss of a foreign affiliate of the corporation resident in _ 
Canada from a disposition by a partnership of an interest in another partnership that 
has interests in shares of the capital stock of another foreign affiliate of the corpora- _ 
tion resident in Canada that would not be excluded a if the shares were owned — 
by the foreign affiliate. 


The amount of the allowable capital loss otherwise determined is ee by 'f of thes 
exempt dividends received, on the share or a share for which the share was. substi- 
tuted, by the corporation resident in Canada, by another corporation resident in Can 
ada that is related to the corporation, or by a foreign affiliate of either of those corpo 
rations resident in Canada (to the extent that the exempt dividends have not alread 
reduced losses or allowable capital losses of those corporations or foreign affiliate: 
under subsection 93(2), (2.1), (2.2) or (2.3)). The term “exempt dividend” is define 
in subsection 93(3). : 


Subsection 93(2.3) is being amended to permit the corporation resident in Canada 
its foreign affiliate to restore an allowable capital loss from a disposition by a p 
nership of an interest in another partnership that has interests in shares of the capit 
stock of a foreign affiliate of the corporation resident in Canada to the extent of the 
lesser of two amounts. 


« The first amount is the reduction of the allowable capital loss attributable to 
-empt dividends. 
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* The second amount is one-half of the total of the following gains determined in 
respect of the corporation resident in Canada or the foreign affiliate, as the case 
may be, ~ he 


__— The foreign exchange gain arising on the settlement of an obligation issued 
or incurred to acquire the share. — 


— The foreign exchange gain arising on the redemption, acquisition or cancel- 
___ lation of shares issued to acquire the share. _ 


—— The gain arising under an agreement that provides for t 

exchange of a currency, or from the disposition of a: 
tered into or acquired for hedging the foreign exch: 
connection with the acquisition of the share. — 


First, the formula in subsection 93(2.3) is being amended by a D 
“D” and will read as follows: So — 


A-B-O 4D 
where 


A is the amount of the allowable capital loss determined without 
reference to this subsection, 


‘B is ‘2 of the total of all amounts each of which was received 
before that time, in respect of an exempt dividend on affiliate 
shares or on shares for which affiliate shares were substituted, 
by 


(a) the corporation resident in Canada, 


(b). a corporation related to the corporation resident in 
Canada, 


(c) a foreign affiliate of the corporation resident in Canada, 
or 


(d) a foreign affiliate of a corporation related to the corpora- 
tion resident in Canada, and 


C is the total of 


(a) the total of all amounts each of which is !/2 of the amount 
by which a loss (determined without reference to this sec- 
tion), of a corporation or foreign affiliate described in the 
description of B from another disposition at or before that 
time of affiliate shares or shares for which affiliate shares 
were substituted, was reduced under subsection (2) in respect 
of the exempt dividends referred to in the description of B, 


(b) the total of all amounts each of which is the amount by 
which an allowable capital loss (determined without refer- 
ence to this section), of a corporation or foreign affiliate de- 
scribed in the description of B from a disposition at or before 
that time by a partnership of affiliate shares or shares for 
which affiliate shares were substituted, was reduced under 
subsection (2.1) in respect of the exempt dividends referred 
to in the description of B, 


(c) the total of all amounts each of which is '/2 of the amount 
by which a loss (determined without reference to this sec- 
tion), from a disposition at or before that time by a corpora- 
tion or foreign affiliate described in the description of B of 
an interest in a partnership, was reduced under subsection 
(2.2) in respect of the exempt dividends referred to in the 
description of B, and 


(d) the total of all amounts each of which is the amount by 
which an allowable capital loss (determined without refer- 
ence to this section), of a corporation or foreign affiliate de- 
scribed in the description of B from a disposition at or before 
that time by a partnership of an interest in another partner- 
ship, was reduced under this subsection in respect of the ex- 
empt dividends referred to in the description of B. 


Proposed Addition — 93(2.3)D 


) is the lesser of © 


| 4 (a) the amount, if any, by which the amount determined for 


B exceeds the amount determined for C, and 


(b) one-half of the total of the following amounts deter- 
mined in respect of the corporation resident in Canada or 
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he foreign affiliate of the corporation resident in Canada, 
the case may be, 7 
_. (i) the amount of the capital gain of the corporation resi- 
dent in Canada, of the foreign affiliate of the corpora- 
tion resident in Canada, or of the partnersh‘p (to the ex- 
tent that such a gain is reasonably attributable to the 
_ corporation resident in Canada, or to the foreign affiliate 
of the corporation resident in Canada, as the case may 
be) determined under paragraph 39(2)(a) for the taxa- 
tion year that includes that time in respect of 
(A) the settlement or extinguishment of an obligation 
of the corporation resident in Canada, of the foreign 
affiliate of the corporation resident in Canada, of the 
partnership or of the other partnership, as the case 
may be, that can reasonably be considered to have 
been issued or incurred in relation to the acquisition 
of the affiliate shares, or 


_ (B) the redemption, acquisition or cancellation of a_ 

_ Share of the corporation resident in Canada or of the © 
_ foreign affiliate of the corporation resident in Can- 
ada, as the case may be, or of an interest in the part- 
nership or in the other partnership, as the case may 

be, that can reasonably be considered to have been — 
issued in relation to the acquisition of the affiliate 

shares, and 


(ii) the amount of any gain realized by a partnership (to 

the extent that such gain is reasonably attributable to the 

corporation resident in Canada or to the foreign affiliate 

of the corporation resident in Canada, as the case may 

be), by the corporation resident in Canada or by the for- 

eign affiliate of the corporation resident in Canada, as 

the case may be, under an agreement that provides for 

the purchase, sale or exchange of currency, or from the 

disposition of a currency, which agreement or currency, 

as the case may be, can reasonably be considered to 

have been entered into or acquired by the partnership, 

by the corporation resident in Canada or by the foreign 

affiliate of the corporation resident in Canada, as the 

_ case may be, for the principal purpose of hedging the 

_ foreign exchange exposure arising in connection with 

the acquisition of the affiliate shares. - 

Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), 

subsec. 132(13), will add the description of D to subsec. 93(2.3). applicable on the 
same basis as the amendment to the formula in 93(2), 

Technical Notes: Second, the addition to the allowable capital loss under new 

variable “D” will be determined as the lesser of: 


* The reduction of the allowable capital loss in respect of exempt dividends (deter- 
mined as (B - C) in the formula), and 


'h of the total of the following amounts determined in respect of the corporation 
resident in Canada or the foreign affiliate of the corporation resident in Canada, 
as the case may be, 


—— the amount of the capital gain of the corporation resident in Canada, of the 
foreign affiliate of the corporation resident in Canada, or of the partnership 
(to the extent that such a gain is reasonably attributable to the corporation 
resident in Canada, or to the foreign affiliate of the corporation resident in 
Canada, as the case may be) determined under paragraph 39(2)(a) for the 
-taxation year that includes that time in respect of 


+ the settlement or extinguishment of an obligation of the corporation resi- 
dent in Canada, of the foreign affiliate of the corporation resident in 
Canada, of the partnership or of the other partnership, as the case may 
be, that can reasonably be considered to have been issued or incurred in 
relation to the acquisition of the affiliate shares, or 


* the redemption, acquisition or cancellation of a share of the corporation 
resident in Canada or of the foreign affiliate of the corporation resident 
in Canada, as the case may be, or of an interest in the partnership or in 
the other partnership, as the case may be, that can reasonably be consid- 
ered to have been issued in relation to the acquisition of the affiliate 
shares, and 


— the amount of any gain realized by a partnership (to the extent that such gain 
is reasonably attributable to the corporation resident in Canada or to the for- 
eign affiliate of the corporation resident in Canada. as the case may be), by 
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the corporation resident in Canada or by the foreign affiliate of the corpora- 
tion resident in Canada, as the case may be, under an agreement that pro- 
vides for the purchase, sale or exchange of F currency, or from the disposition 
of a currency. which agreement or currency, as the case may be, can reason-_ ‘ 
ably be considered to have been entered into or acquired by the partnership, 
by the corporation resident in Canada or by the foreign affiliate of the corpo- 
ration resident in Canada, as the case may be, for the principal purpose of - 
hedging g the foreign exchange exposure arising i in connection with the acqui- 
sition of the affiliate shares. oe 


Refer to the coming-into-force commentary {under 98(2)D] t to determine the ¢ coming: : 
into-force for this new subsection. re 


Related Provisions: 87(2)(u)(ii) — Amalgamation; 93(3)— Exempt dividends; 
93.1(1) — Where shares are owned by partnership; 93.1(2) — Dividend on shares of 
foreign affiliate held by partnership; 257 — Formula amounts cannot calculate to less 
than zero. 


History: Subsec. 93(2.3) amended by 2001, c. 17, subsec. 70(8) to replace the refer- 
ences to the fraction “3/4” with references to the fraction “1/2”, applicable to taxation 
years that end after February 27, 2000 except that. for a taxation year of a taxpayer that 
includes February 28, 2000 or October 17, 2000, or began after February 28, 2000 and 
ended before October 17. 2000, the references to the fraction “1/2” shall be read as 
references to the fraction in para. 38(a), as amended by 2001, c. 17, that applies to the 
taxpayer for the year. 


Subsec. 93(2.3) added by the said c. 17, subsec. 70(3), 
occur after November 1999. 


applicable to dispositions that 


(3) Exempt dividends — For the purposes of subsections (2) to 
(2.3), 


(a) a dividend received by a corporation resident in Canada is an 
exempt dividend to the extent of the amount in respect of the 
dividend that is deductible from the income of the corporation 
for the purpose of computing the taxable income of the corpora- 
tion because of paragraph 113(1)(a), (b) or (c); and 


(b) a dividend received by a particular foreign affiliate of a cor- 
poration resident in Canada from another foreign affiliate of the 
corporation is an exempt dividend to the extent of the amount, if 
any, by which the portion of the dividend that was not pre- 


scribed to have been paid out of the pre-acquisition surplus of | 


the other affiliate exceeds the total of such portion of the income 
or profits tax that can reasonably be considered to have been 
paid in respect of that portion of the dividend by the particular 
affiliate or by a partnership in which the particular affiliate had, 
at the time of the payment of the income or profits tax, a partner- 
ship interest, either directly or indirectly. 


History: Subsec. 93(3) amended by 2001, c. 17, subsec. 70(9), applicable to disposi- 
tions that occur after November 1999. The subsec. formerly read: 


(3) For the purposes of subsection (2), 


(a) a dividend received by a corporation resident in Canada is an exempt 
dividend to the extent of the amount in respect of the dividend that is deduct- 
ible from the income of the corporation in computing its taxable income by 
virtue of paragraph 113(1)(a), (b) or (c); and 


(b) a dividend received by a foreign affiliate of a corporation resident in 
Canada from another foreign affiliate of that corporation is an exempt divi- 
dend to the extent of the amount, if any, by which the portion of the dividend 
that was not prescribed to have been paid out of the pre-acquisition surplus 
of that other affiliate exceeds such portion of any income or profits tax paid 
by the first-mentioned affiliate as may reasonably be regarded as having 
been paid in respect of that portion of the dividend. 


Regulations: 5900(1)(c) 
surplus). 


(amount prescribed to have been paid out of pre-acquisition 


(4) Loss on disposition of shares of foreign affiliate — 
Where a taxpayer resident in Canada or a foreign affiliate of the 
taxpayer (in this subsection referred to as the “vendor’’) has ac- 
quired shares of a foreign affiliate of the taxpayer (in this subsec- 
tion referred to as the “acquired affiliate’) on the disposition of 
shares of any other foreign affiliate of the taxpayer (other than a 
disposition to which subsection 40(3.4) applies), 


(a) the capital loss therefrom otherwise determined shall be 
deemed to be nil; and 


(b) in computing the adjusted cost base to the vendor of all 
shares of any particular class of the capital stock of the acquired 
affiliate owned by the vendor immediately after the disposition, 
there shail be added an amount determined by the formula 
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(A-B) x= 


where 


A is the cost amount to the vendor immediately before the dis- 
position of the shares disposed of, 


Bis the total of 


(i) the proceeds of disposition of the shares disposed of, 
and 


(ii) the total of all amounts deducted under paragraph 
(2)(d) in computing losses of the vendor from the disposi- 
tions of the shares disposed of, 


C is the fair market value, immediately after the disposition, of 
all shares of that particular class owned by it at that time, and 


D is the fair market value, immediately after the disposition, of 
all shares of the capital stock of the acquired affiliate owned 
by it at that time. 

Related Provisions: 93(2) — Loss limitation on disposition of share; 93.1(1) — 
Where shares are owned by partnership; 257 — Formula cannot calculate to less than 
Zero. 


History: The opening words of subsec. 93(4) amended by 1998, c. 19, s. 120, applica- 
ble, subject to s. 247 of 1998, c. 19 (grandfathering rule reproduced after s. 260), to 
dispositions of property that occur after April 26, 1995. The opening words formerly 
read: 
(4) Where a taxpayer resident in Canada or a foreign affiliate of the taxpayer (in 
this subsection referred to as the “vendor”) has acquired shares of a foreign affil- 
iate of the taxpayer (in this subsection referred to as the “acquired affiliate’) on 
the disposition of shares of any other foreign affiliate of the taxpayer (other than 
a disposition to which subsection 85(4) applies), the following rules apply: 


Para. 93(4)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 69(3), applicable 
to dispositions of shares occurring after July 13, 1990. Para. 93(4)(b) formerly read: 


(b) in computing the adjusted cost base to the vendor of all shares of any particu- 
lar class of the capital stock of the acquired affiliate owned by it immediately 
after the disposition there shall be added the amount that is equal to that propor- 
tion of the amount, if any, by which 


(i) the cost amount to it immediately before the disposition of the shares 
disposed of 


exceeds 
(i1) the proceeds of the disposition 

that 
(iii) the fair market value, immediately after the disposition, of all shares of 
that class owned by it at that time, 

is of 
(iv) the fair market value, immediately after the disposition, of all shares of 
the capital stock of the acquired affiliate owned by it at that time. 

Interpretation Bulletins: See at end of s. 93. 


(5) Late filed elections — Where the election referred to in sub- 
section (1) was not made on or before the day on or before which 
the election was required by that subsection to be made, the election 
shall be deemed to have been made on that day if, on or before the 
day that is 3 years after that day, 
(a) the election is made in prescribed manner; and 
(b) an estimate of the penalty in respect of that election is paid 
by the corporation when that election is made. 
Regulations: 5902 (prescribed manner). 
Forms: 12107: Election for a disposition of shares in a foreign affiliate. 


(5.1) Special cases — Where, in the opinion of the Minister, the 
circumstances of a case are such that it would be just and equitable 


(a) to permit an election under subsection (1) to be made after 
the day that is 3 years after the day on or before which the elec- 
tion was required by that subsection to be made, or 


(b) to permit an election made under subsection (1) to be 
amended, 


the election or amended election shall be deemed to have been 


made on the day on or before which the election was so required to 
be made if 


(c) the election or amended election is made in prescribed form, ~ 


and 
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(d) an estimate of the penalty in respect of the election or 
amended election is paid by the corporation when the election or 
amended election is made, 


and where this subsection applies to the amendment of an election, 
that election shall be deemed not to have been effective. 


Forms: 12107: Election for a disposition of shares in a foreign affiliate. 


(6) Penalty for late filed election — For the purposes of this 
section, the penalty in respect of an election or amended election 
referred to in paragraph (5)(a) or (5.1)(c) is an amount equal to the 
lesser of 


(a) '/s of 1% of the amount designated in the election or amended 
election for each month or part of a month during the period 
commencing with the day on or before which the election is re- 
quired by subsection (1) to be made and ending on the day the 
election is made, and 


(b) an amount, not exceeding $8,000, equal to the product ob- 
tained by multiplying $100 by the number of months each of 
which is a month all or part of which is during the period re- 
ferred to in paragraph (a). 
Related Provisions: 93(7) — Assessment of penalty; 220(3.1) — Waiver of penalty 
by CRA. 


_ (7) Unpaid balance of penalty — The Minister shall, with all 
due dispatch, examine each election and amended election referred 
_ to in paragraph (5)(a) or (5.1)(c), assess the penalty payable and 
send a notice of assessment to the corporation, and the corporation 
shall pay forthwith to the Receiver General the amount, if any, by 
which the penalty so assessed exceeds the total of all amounts pre- 
_ viously paid on account of that penalty. 
_ Definitions [s. 93]: “adjusted cost base” —54, 248(1): “allowable capital loss” — 
| 38(b), 248(1); “amount” — 248(1); “arm’s length” — 251(1); “Canada” — 255: “capi- 
tal gain”, “capital loss” — 39(1), 248(1); “class” — of shares 248(6): “corporation” — 
_ 248(1), Interpretation Act 35(1); “cost amount”, “disposition”, “dividend” — 248(1); 
“excluded property” — 93(1.4)(a), 95(1); “exempt surplus” — 113(1)(a), Reg. 
5907(1)(d); “foreign affiliate” — 93.1(1), 95(1), 248(1); “Minister” — 248(1): “pre-ac- 
quisition surplus” — Reg. 5900(1)(c); “prescribed” — 248(1): “proceeds of disposi- 
tion” — 54; “property”, “regulation” — 248(1); “related” — 251(2)—(6): “resident in 
Canada” — 250; “share” — 248(1); “specified purchaser” — 93(1.6); “specified ven- 
dor” — 93(1.5); “taxable capital gain’ — 38(a), 248(1); “taxable income” — 248(1); 
“taxable surplus’ — 113(1)(b)(i), Reg. 5907(1)(k); “taxation year” — 95(1) (for for- 
eign affiliate only), 249; “taxpayer” — 248(1). 
Interpretation Bulletins [s. 93]: IT-392: Meaning of the term “share”; IT-451R: 
/ Deemed disposition and acquisition on ceasing to be or becoming resident in Canada. 


93.1 (1) Shares held by a partnership — For the purpose of 
determining whether a non-resident corporation is a foreign affiliate 
of a corporation resident in Canada for the purposes of subsections 
(2) and 20(12), sections 93 and 113, paragraph 128.1(1)(d), (and 
any regulations made for the purposes of those provisions), section 
95 (to the extent that that section is applied for the purposes of 
| those provisions) and section 126, where based on the assumptions 
contained in paragraph 96(1)(c), at any time shares of a class of the 
capital stock of a corporation are owned by a partnership or are 
deemed under this subsection to be owned by a partnership, each 
‘member of the partnership is deemed to own at that time that num- 
' ber of those shares that is equal to the proportion of all those shares 
that 


(a) the fair market value of the member’s interest in the partner- 
i. Ship at that time 


lis of 
(b) the fair market value of all members’ interests in the partner- 
ship at that time. 

| eee Proposed Amendment — 93.1(1) 

Letter from Dept. of Finance, April 19, 2006: See under 95(2)(k.7). 


Regulations: 5905(14) (where number of shares deemed owned increases or 
decreases). 


(2) Where dividends received by a partnership — Where, 
)Dased on the assumptions contained in paragraph 96(1)(c), at any 
ime shares of a class of the capital stock of a foreign affiliate of a 


S. 94(1)(a)(iii) 


corporation resident in Canada (in this subsection referred to as “af- 
filiate shares”) are owned by a partnership and at that time the affil- 
iate pays a dividend on affiliate shares to the partnership (in this 
subsection referred to as the “partnership dividend”), 


(a) for the purposes of sections 93 and 113 and any regulations 
made for the purposes of those sections, each member of the 
partnership is deemed to have received the proportion of the 
partnership dividend that 


(i) the fair market value of the member’s interest in the part- 
nership at that time 


is of 
(i) the fair market value of all members’ interests’ in the 
partnership at that time; 


(b) for the purposes of sections 93 and 113 and any regulations 
made for the purposes of those sections, the proportion of the 
partnership dividend deemed by paragraph (a) to have been re- 
ceived by a member of the partnership at that time is deemed to 
have been received by the member in equal proportions on each 
affiliate share that is property of the partnership at that time; 


(c) for the purpose of applying section 113, in respect of the div- 
idend referred to in paragraph (a), each affiliate share referred to 
in paragraph (b) is deemed to be owned by each member of the 
partnership; and 


(d) notwithstanding paragraphs (a) to (c), 


(i) where the corporation resident in Canada is a member of 
the partnership, the amount deductible by it under section 
113 in respect of the dividend referred to in paragraph (a) 
shall not exceed the portion of the amount of the dividend 
included in its income pursuant to subsection 96(1), and 


(ii) where another foreign affiliate of the corporation resident 
in Canada is a member of the partnership, the amount in- 
cluded in that other affiliate’s income in respect of the divi- 
dend referred to in paragraph (a) shall not exceed the amount 
that would be included in its income pursuant to subsection 
96(1) in respect of the partnership dividend received by the 
partnership if the value for H in the definition “foreign ac- 
crual property income” in subsection 95(1) were nil and this 
Act were read without reference to this subsection. 


__--- Proposed Amendment — 93.1(2) 
Letter from Dept. of Finance, April 19, 2006: See under 95(2)(k.7). 


Related Provisions: 92(4)-(6) — Dividend from pre-acquisition surplus; 93.1(1) — 
Where shares are owned by partnership; 95(1)‘foreign accrual property income”H — 
Exclusion from FAPI. 


History: S. 93.1 added, by 2001, c. 17, s. 71, subsec. 93.1(1) applicable in determining 
whether a non-resident corporation is, at any time after November 1999, a foreign affil- 
late of a taxpayer and, where a taxpayer so elects and notifies the Minister of National 
Revenue in writing before 2002 of its election, that subsection also applies in determin- 
ing (other than for the purposes of subsec. 20(12) and s. 126) whether.a non-resident 
corporation was, at any time after 1972 and before December 1999, a foreign affiliate 
of the taxpayer; subsec. 93.1(2) applicable in respect of dividends received after No- 
vember 1999, 

Definitions [s. 93.1]: “amount” — 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “dividend” — 248(1); “foreign accrual property income” — 95(1), (2). 
248(1); “foreign affiliate’ —93.1(1), 95(1), 248(1); “non-resident’’ — 248(1); “pro- 
perty”, “regulation” — 248(1); “resident in Canada’ — 250; “share” — 248(1). 


94. (1) Application of certain provisions to trusts not 
resident in Canada — Where, 


(a) at any time in a taxation year of a trust that is not resident in 
Canada or that, but for paragraph (c), would not be so resident, a 
person beneficially interested in the trust (in this section referred 
to as a “beneficiary”) was 


(1) a person resident in Canada, 


(ii) a corporation or trust with which a person resident in 
Canada was not dealing at arm’s length, or 


(iii) a controlled foreign affiliate of a person resident in Can- 
ada, and 
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(b) at any time in or before the taxation year of the trust, 


(i) the trust, or a non-resident corporation that would, if the 
trust were resident in Canada, be a controlled foreign affiliate 
of the trust, has, other than in prescribed circumstances, ac- 
quired property, directly or indirectly in any manner 
whatever, from 


(A) a particular person who 


(I) was the beneficiary referred to in paragraph (a), 
was related to that beneficiary or was the uncle, aunt, 
nephew or niece of that beneficiary, 


(Il) was resident in Canada at any time in the 18 
month period before the end of that year or, in the case 
of a person who has ceased to exist, was resident in 
Canada at any time in the 18 month period before the 
person ceased to exist, and 


(IIL) in the case of an individual, had before the end of 
that year been resident in Canada for a period of, or 
periods the total of which is, more than 60 months, or 


(B) a trust or corporation that acquired the property, di- 
rectly or indirectly in any manner whatever, from a partic- 
ular person described in clause (A) with whom it was not 
dealing at arm’s length 


and the trust was not 


(C) an inter vivos trust created at any time before 1960 by 
a person who at that time was a non-resident person, 


(D) a testamentary trust that arose as a consequence of the 
death of an individual before 1976, or 


(E) governed by a foreign retirement arrangement, or 


(ii) all or any part of the interest of the beneficiary in the trust 
was acquired directly or indirectly by the beneficiary by way 
of 


(A) purchase, 

(B) gift, bequest or inheritance from a person referred to 
in clause (i)(A) or (B), or 

(C) the exercise of a power of appointment by a person 
referred to in clause (1)(A) or (B), 


the following rules apply for that taxation year of the trust: 


(c) where the amount of the income or capital of the trust to be 
distributed at any time to any beneficiary of the trust depends on 
the exercise by any person of, or the failure by any person to 
exercise, any discretionary power, 


(i) the trust is deemed for the purposes of this Part and sec- 
tions 233.3 and 233.4 to be a person resident in Canada no 
part of whose taxable income is exempt because of section 
149 from tax under this Part and whose taxable income for 
the year is the amount, if any, by which the total of 


(A) the amount, if any, that would but for this subpara- 
graph be its taxable income earned in Canada for the year, 


(B) the amount that would be its foreign accrual property 
income for the year if 


(1) except for the purpose of applying subsections 
104(4) to (5.2) to days after 1998 that are determined 
under subsection 104(4), the trust were a non-resident 
corporation all the shares of which were owned by a 
person who was resident in Canada, 

(II) the description of A in the definition “foreign ac- 
crual property income” in subsection 95(1) were, in 
respect of dividends received after 1998, read without 
reference to paragraph (b) of that description, 


(III) the descriptions of B and E in that definition 


Sceatendofs 94. _—s - 


Related Provisions: 94(2) — Rights and obligations; 94(3) — Deduction in comput- 
ing taxable income; 94(4)— Deduction from foreign accrual property income; 
94(5) — ACB of capital interest in trust; 94(6) — Where financial assistance given; 
94.1(2) — Trust covered by 94(1)(c) or (d) is a “non-resident entity”; 126 — Foreign 
tax credit; 248(8) — Occurrences as a consequence of death; 248(25) — Beneficially | 
interested. 


History: Subparas. 94(1)(c)(i) and (ii) amended by 2001, c. 17, s. 72, applicable to — 
1999 et seg. The subparas. formerly read: 


Income Tax Act, Part J, Division B 


(V) for the purposes of computing the trust’s foreign 
accrual property income, the consequences of the ap- 
plication of subsections 104(4) to (5.2) applied in re- 
spect of days after 1998 that are determined under 
subsection 104(4), 


(C) the amount, if any, by which the total of all amounts 
each of which is an amount required by subsection 91(1) 
or (3) to be included in computing its income for the year 
exceeds the total of all amounts each of which is an 
amount deducted by it for that year under subsection 
91(2), (4) or (5), and 

(D) the amount, if any, required by section 94.1 to be in- 
cluded in computing its income for the year 


exceeds 


(E) the amount, if any, by which the total of all amounts 
each of which is an amount deducted by it under subsec- 
tion 91(2), (4) or (5) in computing its income for the year 
exceeds the total of all amounts each of which is an 
amount included in computing its income for the year be- 
cause of subsection 91(1) or (3), and 


(ii) for the purposes of section 126, 


(A) the amount that would be determined under subpara- 
graph (i) in respect of the trust for the year, if that subpar- 
agraph were read without reference to clause (i)(A), is 
deemed to be income of the trust for the year from 
sources in the country other than Canada in which the 
trust would, but for subparagraph (1), be resident, and 


(B) any income or profits tax paid by the trust for the year 
(other than any tax paid because of this section), to the 
extent that it can reasonably be regarded as having been 
paid in respect of that income, is deemed to be non-busi- 
ness income tax paid by the trust to the government of 
that country, and 


(d) in any other case, for the purposes of subsections 91(1) to (4) 
and sections 95 and 233.4, 


(i) the trust shall, with respect to any beneficiary under the 
trust the fair market value of whose beneficial interest in the 
trust is not less than 10% of the aggregate fair market value 
of all beneficial interests in the trust, be deemed to be a non- 
resident corporation that is controlled by the beneficiary, 


(ii) the trust shall be deemed to be a non-resident corporation 
having a capital stock of a single class divided into 100 is- 
sued shares, and 


(iii) each beneficiary under the trust shall be deemed to own 
at any time the number of the issued shares that is equal to 
the proportion of 100 that 


(A) the fair market value at that time of the beneficiary’s 
beneficial interest in the trust 


is of 
(B) the fair market value at that time of all beneficial in- 
terests in the trust. 


Proposed Amendment — 94(1) 


were, in respect of dispositions that occur after 1998, 
read without reference to “other than dispositions of 
excluded property to which none of paragraphs (2)(c), 
(d) and (e) apply”, 

(IV) the value of C in that definition were nil, and 
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(i) the trust is deemed for the purposes of this Part and sections 233.3 and 233.4 
to be a person resident in Canada no part of whose taxable income is exempt 
because of section 149 from Part I tax and whose taxable income for the taxation 
year is the total of 


(A) the amount, if any, that would but for this subparagraph be its taxable 
income earned in Canada for that year, 


Ea 


Subdivision i— Shareholders of Non-Resident Corporations 


(B) the amount that would, if it were a trust to which paragraph (d) applies, 
be its foreign accrual property income for that year, and 


(C) the amount, if any, by which the amount required by section 91 to be 
included in computing its income for the year exceeds the amount deducted 
for that year by virtue of subsections 91(2), (4) and (5), and 

(ii) for the purposes of section 126, 
(A) the amounts referred to in clauses (i)(B) and (C) shall be deemed to be 


income of the trust from sources in the country other than Canada in which 
the trust would, but for subparagraph (i), be resident, and 


(B) such part of any income or profits tax paid by the trust for the year (other 
than any tax paid by virtue of this section) that may reasonably be regarded 
as having been paid in respect of that income shall be deemed to be the non- 
business-income tax paid by the trust to the government of that country, and 


The opening words of subpara. 94(1)(c)(i), and the opening words of para. 94(1)(d), 
amended by 1997, c. 25, subsecs. 20(1), (2), applicable after 1995. These portions for- 
merly read: 


(i) the trust shall be deemed for the purposes of this Part to be a person 
resident in Canada not exempt from tax under section 149 whose taxable 
income for the taxation year is the total of 


(d) in any other case, for the purposes of subsections 91(1) to (4) and section 95, 
Cl. 94(1)(b)(i)(E) added by 1994, c. 7, Sch. II (1991, c. 49), s. 70, applicable to 1990 et 
seq. 
‘Regulations: 5909 (prescribed circumstances for 94(1)(b)(i)). 


Interpretation Bulletins: IT-447: Residence of a trust or estate: IT-451R: Deemed 
disposition and acquisition on ceasing to be or becoming resident in Canada. 


Information Circulars: 77-9R: Books, records and other requirements for taxpayers 
having foreign affiliates. 


Forms: T2 SCH 22: Non-resident discretionary trust. 


(2) Rights and obligations — Where paragraph (1)(c) is appli- 
cable to a trust, each person described in clause (1)(b)Gi)(A) or (B) 
shall jointly and severally with the trust have the rights and obliga- 
tions of the trust by virtue of Divisions I and J and shall be subject 
to the provisions of Part XV, but no amount in respect of taxes, 
penalties, costs and other amounts payable under this Act shall be 
recoverable from any such person except to the extent of 


(a) amounts paid to the person by the trust or the payment of 
which from the trust the person is entitled to enforce; and 


(b) amounts received by the person on the disposition of an in- 
terest in the trust. 


Related Provisions: 94(3)(e) [proposed] — Application after 2002. 


(3) Deduction in computing taxable income — In computing 
‘he amount of taxable income of a trust to which paragraph (1)(c) 
ipplies for any taxation year, there may be deducted such portion of 
he amount that would, but for this subsection, be included in com- 
duting the taxable income of the trust for the year by virtue of 
‘lauses (1)(c)(i)(B) and (C) as may reasonably be considered as 
laving become an amount payable in the year within the meaning 
of subsection 104(24) to a beneficiary. 

nterpretation Bulletins: IT-342R: Trusts — income payable to beneficiaries; IT- 


SIR: Deemed disposition and acquisition on ceasing to be or becoming resident in 
“anada. 


4) Deduction from foreign accrual property income — In 
‘omputing the foreign accrual property income of a trust to which 
varagraph (1)(d) applies for any taxation year, there may be de- 
lucted such portion of the amount that would, but for this subsec- 
ion, be the foreign accrual property income of the trust as may rea- 
onably be considered as having become an amount payable in the 
‘ear within the meaning of subsection 104(24) to a beneficiary. 

iterpretation Bulletins: IT-342R: Trusts — income payable to beneficiaries; IT- 


5IR: Deemed disposition and acquisition on ceasing to be or becoming resident in 
anada. 


3) Adjusted cost base of capital interest in trust — In com- 
uting, at any time in a taxation year, the adjusted cost base to a 
\xpayer resident in Canada of a capital interest in a trust to which 
aragraph (1)(d) applies, 
(a) there shall be added any amount required by subsection 91(1) 
or (3) to be included in computing the taxpayer’s income for the 
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year or any preceding taxation year (or that would have been so 
required to be included but for subsection 56(4.1) and sections 
74.1 to 75 of this Act and section 74 of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952) in respect 
of that interest; and 


(b) there shall be deducted any amount deducted by the taxpayer 
by reason of subsection 91(2) or (4) in computing the taxpayer’s 
income for the year or any preceding taxation year (or that 
would have been so deductible by the taxpayer but for subsec- 
tion 56(4.1) and sections 74.1 to 75 of this Act and section 74 of 
the Income Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952) in respect of that interest. 


Related Provisions: 53(1)(d.1) — Addition to ACB; 53(2)(b.1) — Reduction in 
ACB. 


(6) Where financial assistance given — For the purposes of 
paragraph (1)(b), a trust or a non-resident corporation shall be 
deemed to have acquired property from any person who has given a 
guarantee on its behalf or from whom it has received any other fi- 
nancial assistance whatever. 


(7) [Repealed] 


History: Subsec. 94(7) repealed by 1994, c. 7, Sch. VIII (1993, c. 24), s. 39, applicable 
after 1990. [See now subsec. 248(25).] Subsec. (7) formerly read: 


(7) Beneficially interested — For the purposes of this section, a person is bene- 
ficially interested in a trust if that person has any right (whether immediate or 
future, whether absolute or contingent or whether conditional on or subject to the 
exercise of a discretionary power by any person or persons) to receive any of the 
income or capital of the trust either directly from the trust or indirectly through 
one or more other trusts. 


Definitions [s. 94]: “adjusted cost base” — 54, 248(1): “allowable capital loss” — 
38(b), 248(1); “amount”, “annuity” — 248(1); “arm’s length” — 251(1); “aunt? — 
252(2)(e); “beneficially interested’”” — 248(25): “beneficiary” — 94(1)(a);  ‘“‘busi- 
ness” — 248(1); “Canada” — 255; “capital interest” 108(1), 248(1); “consequence 
of the death” — 248(8); “controlled foreign affiliate” — 94.1(2)(h), 95(1), 248(1); 
“corporation” — 248(1), Interpretation Act 35(1); “dividend” — 248(1); “fiscal pe- 
riod” — 249(2)(b), 249.1; “foreign accrual property income”, “foreign affiliate” — 
95(1), 248(1); “foreign retirement arrangement” — 248(1); “nephew”, “niece” — 
252(2)(g); “non-resident” — 248(1); ‘“non-resident-owned investment corporation” — 
133(8), 248(1); “person”, “prescribed”, “property” — 248(1); “resident in Canada” — 
94(1)(c)G), 250; “share” — 248(1); “taxable capital gain” — 38(a), 248(1); “taxable 
dividend” — 89(1), 248(1): “taxable income” — 2(2), 248(1); “taxation year” — (of 
foreign affiliate) 95(1); “taxpayer” — 248(1); “testamentary trust” — 108(1), 248(1); 
“trust” — 104(1), 248(1), (3); “uncle” — 252(2)(e). 


Interpretation Bulletins [s. 94]: IT-451R: Deemed disposition and acquisition on 
ceasing to be or becoming resident in Canada. 

Proposed Amendment — 94 _ 
tes [July 18, 2005]: OVERVIEW 


Section 94 sets out rules that tax certain income earned by certain non-resident trusts. 
Section 94 generally applies if a person resident in Canada has transferred or loaned 
property to a non-resident trust that has one or more beneficiaries that are resident in 
Canada. se - 

Section 94 uses two different methods to impose tax, depending on the terms of the 
non-resident trust. _ — — 

If the amount to be distributed to a beneficiary 
power, paragraph 94(1)(c) deems the tru 
Part I of the Act and deems its taxable i 
Canadian source income and its foreign 
ary is jointly and severally liable to pay t 
liability can be enforced against a particular ben 
eficiary has received a distribution from the tru 
est in the trust. . 


For other non-resident trusts to which section 94 applies, paragraph 94(1)(d) provides 
that it is to be treated in much the same manner that a non-resident corporation is 
treated. If a Canadian resident beneficiary holds an interest in the trust with a fair mar- 
ket value equal to 10% or more of the total fair market value of all beneficial interests 
in the trust, the trust is deemed to be a controlled foreign affiliate of the beneficiary. 
Consequently, the foreign accrual property income rules apply to the trust and the ben- 
eficiary, requiring the beneficiary to include a portion of the foreign accrual property 
income of the trust in income. On the other hand, beneficiaries whose beneficial inter- 
ests are less than 10% of the total fair market value of all interests in the trust may be 
subject to tax under the offshore investment fund rules in section 94.1. If section 94.1 
does not apply, such beneficiaries are taxed only if trust income becomes payable to 
them in the year in which it arises. 


New Rules 


rust depends upon a discretionary 
n Canada for the purposes of 
urposes to be the total of its 
income, if any. Each benefici- 
lian tax of the trust. However, the 
ciary only to the extent that the ben- 
or proceeds from the sale of an inter- 


S. 94 Income Tax Act, 


New section 94 takes a different approach to the taxation of non-resident trusts (NRTs). 
In general, if a Canadian resident contributes property to a NRT, then the trust is 
deemed resident in Canada for a number of purposes, and the contributor, the NRT and 
certain Canadian resident beneficiaries of the trust may all become jointly and sever- 
ally, or Solidarily, liable to pay Canadian tax on the world-wide income of the trust. 
(The English-language expression “jointly and severally” no longer exists in the civil 
law. of the province of Quebec and has been replaced in that civil law with the expres- 
sion “solidarily”. In the English-language version of section 94, the expression 

“solidarily” is added to the expression “jointly and severally”, which latter expression 
is maintained for common-law purposes. The French-language version of new section 
94 uses only the expression “solidaire” as this expression is appropriate for both the 
civil and common-law. These changes ensure that the Act appropriately reflects both 
the civil law of the province of Quebec and the law of other provinces.) : 


Except as indicated otherwise, the amendments to section 94 apply to trust taxation 
years that begin after 2002. In addition, é 


* a trust created in 2001 may elect in writing (by filing the election with the Minister 
on or before the trust’s filing-due date for the trust’s taxation year in which the 
amending legislation is assented to) to have new section 94 apply to its taxation 
years that begin in 2001 and 2002, and : 


+ a trust created in 2002 may elect in writing (by filing the election with the Minister 
on or before the trust’s filing-due date for the trust’s taxation year in which the 
amending legislation is assented to) to have new section 94 apply to its taxation 
years that begin in 2002. 


Note that, under the coming-into-force provision for new section 94, any election or 
form (but for greater certainty, not including returns of income) referred to in new 
section 94 that would otherwise be required to be filed before 120 days after Royal 
Assent is deemed to have been filed with the Minister of National Revenue on a timely 
basis if it is filed with the Minister of National Revenue within 365 days after Royal 
Assent. 


For more detail on filing obligations regarding returns of income, contact the Canada 
Revenue Agency. 


7 following table briefly summarizes section 94 and related rules. 


+ 


T 
Issue i Summary | References _ a 
: 1, Which - | A. In general, a trust (other than an S. 94(3) 
| trusts are sub- | exempt foreign trust) will be subject | “entity”, “exempt for-, 
| ject tothe | to tax for a taxation year as a trust eign trust’, “resident 
| — new NRT resident in Canada if a contribution | contributor’, “specified 
tules? was made to the trust by an entity time” — s. 94(1) 
| (other than a recent immigrant to “contribution” — s. 
i | Canada) that is resident in Canada at | 94(1) and (2) 
a specified time (generally, the end 
of the year). 
B. In addition, a trust (other than an S. 94(3) and (10) 
exempt foreign trust) will generally “beneficiary”, “con- 
j | be subject to Canadian tax for a taxa- | nected contributor’, 
| tion year if there is a resident benefi- | “entity”. “non-resident 
ciary under the trust. More time’’, “resident benefi- 
l specifically if: Ciary”, “specified char- 
* a contribution was made by an enti- iy “specified time’, 
ty when the entity was resident in “successor benefici- 
Canada (or generally within a 60- ary’ —s. 94(1) | 
month period before the entity be- “contribution” — s. 
came resident in Canada or within a 94(1) and (2) 
60-month period after the entity : 
; ceased to be resident in Canada), 
| * where the contributing entity is an 
individual (other than a trust), at the 
specified time the individual had 
been resident in Canada for more 
than 60 months, and 
* at the specified time there is an en- 
tity (other than a specified charity or 
| “ successor beneficiary) that is resident 
in Canada and is a beneficiary under 
| 23 the trust. 
2. Who is re- | The trust is required to pay tax. If it Jointly and eas 
sponsible for fails to do so, each contributor re- or solidarily, hable: - 
| the tax paya- ferred to in [(A) and/or each benefi- paragraphs 94(3)(d) 
|. ble by an ciary referred to in 1(B) is jointly and (e) : 
NRT? and severally or solidarily liable with | Limit to amount recov- 
: the trust for the tax. However, the erable — 94(7) 
| amount recoverable from an entity Recovery limit — 
that is simply a beneficiary is limited 94(8) 
to the beneficiary's recovery limit. Determination of fae. 
Relief is also available in some cases | market value — 94(9) 
for a contributor whose contribution Definitions — 94(1) 
to the trust is insignificant relative to 


other contributions made to the trust. | 


Part I, Division B 


- References ‘i 
~~ s, 94G)(a) and 94(4) | 


Issue — [ 
3. Where the 
NRT rules ap- 
ply to. a trust 
for a taxation 
year, how will 
the trust’s tax 
liabilities be 


Summary 
A. Canadian rules generally apply to- 
the trust as if the trust were resident 
in Canada throughout the year for the _ 
purpose of computing the trust’s in- 
come. 


calculated? - a : | : 

: B. Explicit mile treats the trust as be- | s. 94(3)(c) 
coming resident in Canada, with re- - Lo 
sulting adjustiient to cost amount of 

_ property. 
[ : ey C. Part XII.2 does not apply to the as 94(3)(a)( viii) and 
: : trust. Explicit exemption from Part (ix) and (4)(c) and 215 


XIII tax on amounts distributed to 
the trust, although payer must still 
withhold. Part XIII will generally ap- 
ply to amounts (other than exempt 
amounts) paid or credited by the trust 
to non-resident beneficiaries 


and 216(4.1) 
“exempt amount” 
94(1) 


s. 94(3)(a)(ix) and 
- 104(7.01) — special - 
rules, 0 
oe 


D. Flow-through of income fo resi- 
dent and non-resident beneficiaries 
permitted, subject to special rules in 
the event that Canadian-source in- 
come is distributed to non-residents. 


Dept. of Finance news release 2001-120, December 17, 2001: Non-Resident 
Trusts and Foreign Investment Entities y 


Finance Minister Pau] Martin today announced a one-year delay of the effective date of 
income tax proposals affecting non-resident trusts and foreign investment entities 


Draft income tax legislation to implement these proposals, which were first put forward 
in the 1999 budget, was released for comment on August 2, 2001. Several detailed 
submissions have recently been received by the Department concerning the proposed — 
legislation. Minister Martin noted that it is important to carefully consider these sub- 
missions before finalizing changes in this complex area of the income tax system : 


Accordingly, it is proposed that the effective date for the new income tax rules affect: 
ing non-resident trusts and foreign investment entities be delayed by one year, gener- 
ally to take effect for taxation years that begin after 2002. This delay will allow for 
consideration, in the first part of next year, of all of the submissions that have been 
received, in order to finalize and implement these proposals before the end of 2002." 


For further information: Jean-Michel Catta, Public Affairs and Operations Division, 
(613) 996-8080: Karl Littler, Senior Advisor, Tax Policy. Office of the Minister of 
Finance, (613) 996-7861; Non-Resident Trusts: Grant Nash, Tax Legislation Divis ion, 

(613) 992-5287; Foreign Investment Entities: Marie-Claude Hébert, Tax Legis on 
Division, (613) 992-4859. Ae 


Letter from Dept. of Finance, May 31, 2001: a. > ee 
Dear [xxx]: By 3 ey | 


I an responding to your letter to Len Faber iad May 1, 2001 concerning ihe: Legale 

tive Proposals and Explanatory Notes on Taxation of Non-Resident Trusts and Foreign | 
Investment Entities (the “Legislative Proposals”) released by the Department 0 
nance by way of Finance Canada News Release number 2000-050, dated ‘June 2 
2000. As you know, Finance Canada News Release number 2000-064, dated Septet 
ber 7, 2000, states that the implementation date for the Legislative Proposals will be” 
delayed by one year, to taxation years that begin after 2001. 


Firstly, you suggested that the Legislative Proposals should be revised to allow a trust 
to elect to have the rules in proposed amended section 94 of the Income Tax Act (the | 
“Act”) apply to the trust in respect of trust taxation years that begin after 2000. You 
noted that such a revision would be especially useful in cases such as where the trustis 
formed in 2001 and that the availability of such an election would obviate the need for. 
the trust to report for the 2001 taxation year under the rules in existing subsection 941) 
of the Act and then to switch over to the rules in proposed new section 94 for the 2002 
and subsequent taxation years. 


We have no objections to this suggestion and we are prepared to oe to the 
Minister of Finance a revision to the implementation provision for proposed new eC: 
tion 94. The recommended implementation provision would provide that 3 162: 


* in general, proposed new section 94 would apply to trust taxation years. that ‘ain 
after 2001, and io) | 


+ proposed new section 94 would apply to taxation years of the trust ‘that beaut after” 
2000, if the trust was formed in 2001 and has, on or before the trust’s filing-due 
date for the taxation year of the trust that includes the day on which the Acti i 
menting proposed new section 94 receives Royal Assent, notified the Minister of 
National Revenue in writing of its election to have proposed new subsection 94° 
apply to taxation years of the trust that begin after 2000. 


Secondly, you made sug ggestions concerning paragraph (h) of the proposed n new def a 
tion “exempt foreign trust” in proposed new subsection 94(1) of the Act. That 
graph essentially results in a trust described in paragraph (c) of the definition “exempt, 
trust” in subsection 233.2(1) G.e., a unit trust that has at least 150 beneficiaries in Te | 
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| Spect of the same class of units of the trust and meets the other conditions prescribed by 
section 4801.1 of the Income Tax Regulations) being an “exempt foreign trust” for the 
purpose of proposed new section 94. A unit trust that would not be subject to the rules. 

_ in proposed new section 94 relating to non-resident trusts (the “new NRT rules”) could, 
_ however. be subject to the rules in proposed new sections 94 and 94.2 relating to 
gn investment entities (the “new FIE rules”). You pointed ou that 
roposed definition “exempt foreign trust” (as presently words 
posals) could result in a situation where a unit trust would b 
‘ules in a particular taxation year of the trust if the trust 
year, have at least 150 beneficiaries, but would bi 
in the subsequent year if, at the end of that s 
beneficiaries. You suggested that the Legislat 
/ a trust to have the right to make an election, 
the trust and all subsequent taxation years, to hay 
"read without reference to paragraph (h), 


We have no objections to this suggestion and we are prepared t mmend to the 
Minister of Finance a revision to paragraph (h) of the definition xempt foreign trust” 
in proposed new subsection 94(1). The recommended revision would provide that a 
non-resident trust that is, at the particular time, a trust described in paragraph (c) of the 
definition “exempt trust” in subsection 233.2( 1) will not be a trust described in para- 
graph (h) of the definition reign trust” in proposed new subsection 94(1) for 
the xation year t the particular time (referred to in this letter as the 
¢ following conditions: — 


— the taxation year of the trust that includes the day on which the Act imple- 
menting new section 94 receives Royal Assent, =. 


notified the Minister of National Revenue in writing that | 
have the definition “exempt foreign trust” read without re 
of the definition “exempt foreign trast” for the “electing y 


ubsequent taxation years of the trust, and S 


roughout the period that begins at the beginning o 
ends at the end of the t current year (referred t 
period”), all of the income of the trust for Canadian 
particular taxation year of the trust was paid, or becam 
year to a beneficiary under the trust. — 


subsection 94(1), have been deemed by new subsection 
ain the particular year, and . 


ubsection 94(3) or existing subsection 94(1) of the 


rdly, you made a sugges r a change to paragraph (a) of the definition “foreign 
‘Avestment entity” in proposed new subsection 94.1(1) with a view to simplification of 
1¢ drafting. While we will continue to consider your Suggestion, we cannot at this time 


ecommend the adoption of your suggestion. 


you for writing. 


sincerely, 


rian Ernewein _ S 
Director, Tax Legislation Division, Tax Policy Branco 


reatment of trusts with Canadian con\ 
initions — The following definitions apply 


mined by reference to all the circumstances including the 
rms of a trust, an intention, the laws of a country or the exis- 
nce of an agreement, a memorandum, a letter of wishes or 
any other arrangement) for the transfer is the acquisition at any 
time by any entity of an interest as a beneficiary under a non- 


' tesident trust; and 


N 
1S) 
D 


S. 94(1) arm 


(b) the transfer : 
_@ is a payment of interest, of a dividend, of rent, of a roy- 
-alty or of any other return on investment, or any substitute 


_ for such a return on investment, in respect of a particular © 
_ property held by. the recipient, if ; 

___ (A) the transfer is not a transfer described in paragraph 

_ Q)(g), or the transfer is a transfer described in para- 
graph (2)(g) that is an acquisition by the recipient of 

(1) a unit of a mutual fund trust or of a trust that 
al fu ist if section 4801 of the 
vere read without reference 


Income Tax Regulation 
to paragraph 4801(b), 
(ID) a share of the capital stock of a mutual fund cor- 

__ poration, or i — 

I) a particular share of the capital stock of a corpo- 

_ fYation (other than a closely-held corporation) which 
particular share is identical to a share that is, at the 
transfer time, of a class that is listed on a prescribed — 
tock exchange, and 
B) the fair market value of the property, at the transfer — 
e, is not more than the amount that the transferor — 
uld have transferred at the transfer time in respect of 
particular property to the recipient if the transferor 
dealt at arm’s length with the recipient, 


(i) is a payment made by a corporation on a reduction of 
the paid-up capital in respect of shares of a class of its capi- 
tal stock held by the recipient, if | 

(A) the transfer is not a transfer described in paragraph 

(a 

(B) the amount of the payment is not more than the 

lesser of the amount of the reduction and the considera- 
_tion for which the shares were issued, 

_ (ili) is a refund in whole or in part of a gift that the recipient 
made to the transferor, if the recipient is a trust and. the 
transferor is at the transfer time a specified charity in re- 
spect of the recipient, 

(iv) is a transfer 

(A) in exchange for which, the recipient transfers or 
ans property (other than a restricted property) to the — 

ransferor, or becomes obligated to transfer or loan pro- | 

( other than a restricted property) to the transferor, ; 


(By for which it is reasonable to conclude 


(I) having regard only to the transfer and the ex- 
_ change that the transferor would have been willing to. 
make the transfer if the transferor dealt at arm’s — 
length with the recipient, and 
(ID that the terms and conditions, and circumstances, 
under which the transfer was made would have been 
acceptable to the transferor if the transferor dealt at 
__arm’s length with the pient, 
(v) is made in satisfaction of an obligation that arose be- 


cause of a transfer to which subparagraph (iv) applied, if 
(A) the transfer is not a transfer described in paragraph 
Oe, - 
(B) the transferor would have been willing to make the 
transfer if the transferor dealt at arm’s length with the 
_ fecipient, and 


_ (C) the terms and conditions, and circumstances, under 
_. which the transfer was made would have been accept- 
able to the transferor if the transferor dealt at arm’s 

_ length with the recipient, 
(vi) is a payment of an amount owing by the transferor 
under a written agreement the terms and conditions of 
which, when entered into, were terms and conditions that, 
having regard only to the amount owing and the agreement, 


S. 94(1) arm 


_ persons dealing at arm’s length wi 
entered into, if the transfer ist 
paragraph (2)(8), ts 
(vii) is a payment made befor 2002 toa trust lor to: — 
poration controlled by the trust or to a partnership of w ich 
the trust is a majority interest partner, together referred t 
in this subparagraph as “the specified person or partner 
_ ship”) in repayment : of or otherwise in respect of a particu- 
lar loan made by the trust (or by the specified person or 
partnership, as | the case may be) to the. transfe ft, OF 


(vill) is a payment - made after 2001 toa trust (or to a cor 

ration controlled by the trust or to partnership of whicl 

_ the trust is a majority interest partner, together referred to. 

in this subparagraph as “the specified person or partner- 
ship”) in repayment of or otherwise in respect of a particu 

lar loan made by the trust (or by the specified perso or 

_ partnership, as the case may be) to the transferor and é 


(A) they would have been willing to enter into. the par- 
ticular loan if they dealt at arm’s ‘length with each other 
and the payment is not: a transfer doce in paragraph ; 


- (2)(g), or 


(B) the payment is made ie 5 2005 | in aerate ] 
with fixed epee Y terms agreed fo before June a : 
2000. a8 - . 


Technical Notes: A loan or transfer of property by an “entity” in in respect ofa trust 
will gencally not be considered a “contribution” to the trust where the loan or trans- 
fer is an “arm’s length transfer”. In these. circumstances, the transferor entity 
ally will not, because of that loan or transfer, be considered to be a “contributor” to : 
the trust. Accordingly, subsection 94(3) does not apply to a non-resident trust as a 
consequence only of an “arm’s length transfer” in respect of the trust unless a 
deemed contribution or deemed contributor rule applies. (For more information on 
the definitions “contribution”, “ Cs a oe in ee. ie see the 
commentary on those definitions.) : oo 


The definition “arm’s length transfer” also is relevant j in applying the rules in new . 
paragraphs 94(2)(a) and (c). Under those rules, a loan or transfer of property made to 
an entity other than a particular trust may, in specified circumstances, result in a 
transfer of property being considered to have been made to the particular trust. (For 
more information, see the commentary on new subsection 942).) 


if property transferred or loaned is “restricted property”, the transfer or loan will not 
be an arm’s length transfer. (For more information on the definition * “restticted po 
perty’, see the commentary on that definition.) : - — 


Under paragraph (a) of the definition, a transfer or loan will be an arm’s ce | trans- 
fer only if it is reasonable to conclude that none of the reasons (determined by refer- 
ence to all the circumstances including the terms of a trust, an intention, the laws of a 
country or the existence of an agreement, a memorandum, a letter of wishes or any — 


other arrangement) for the transfer is the acquisition at any fe by ay entity ofan 


interest as a beneficiary under a non-resident trust. 


Under subparagraphs (b)(i) and (ii) of ‘the definition, an arm’s 's length transfer in- 4 
cludes, in general terms, an arm’s length return on investment (conferred by the en- 
tity in which the investment is made) and certain payments made by a corporation on 
a reduction of the paid up capital in respect of shares ofa oe of the erporaon * s 
capital stock. 


Under subparagraph (O,Gii of he Geto, an arm’ 5 “length ce cea a 
transfer to a trust by a “specified charity” (as defined in new subsection 94(1)) in 
respect of the trust that is made by the specified charity for the purpose of refunding 
in whole or in part a gift previously made to the specified charity entity by the trust. _ 
For more information on the: definition “specified ae see the Bae on 
that definition, _ | - : 


Under Sibpaaerns. ean uf the udbninon, an arm’s length noua jrcodes a 
transfer in exchange for which, the recipient transfers or loans property (other than a 
restricted property) to the transferor, or becomes obligated to so ae or loan a 
property, and for which it is reasonable to conclude — . _ 


¢ having regard only to the transfer and the exchance that the transferor would - 


have been willing to make the transfer if the ey cont at arm S length ie 
the recipient, and : ] - 


» that the terms and conditions, and circumstances, under which the transfer was 
made would have been acceptable to the pie if me oe coal! at arms 
length with the recipient, : / : 


Under subparagraph (b)(v) of the definition, an arm’s length transfer includes a trans- 


fer that is made in satisfaction of an obligation that arose because of z a ages fo 


which subparagraph (b)(iv) applied, if _ 
+ the transfer is not a transfer described in io 94(2)(2), 


hoe that i isa nies mad before 2002 to at 


circumstances where either 


Income Tax Act, Part I, Division B 


Lees (by vii) of th ae tio: 


og of heh the trust is 
his subpa wagraph as “the ee pers 


(or by the eecitied person or = press 8 


4 "they would have been willing to ent 
_ length with each other and the Payers is Snot 5 a transfer described i in n paragr 
Oe Oly 


= * » the payment is. ae belo 2005 in sceordance oe fixed rep 
agreed to before June a 2000. Le 2 


boris after 2002. Howeven seers a ie t clects, sy poled the Minister in wri 
on or before its filing-due date for its taxation year that includes the day on which t 
amending. legislation introducing section 94 is assented to, the definition “arm 
length transfer” will be read without reference to a loan or transfer of property | 
made before 2003 and identified in the election. This electing provision recogn 
that the definition “arm’s length transfer” in the new rules does not have 
equivalent under existing subsection 94(1). In particular, a non-resident trust r 
considered resident by reason of existing subsection 94(1) might not be describ 
new subsection 94(3) and would no longer be considered resident, which would re 
sult in the change in residency rules in ‘subsection 128.1(4) applying. The ele 
which is found in the coming-into-force provision of the amending legislation, ¢ 
tively permits a trust to continue to be deemed resident. _ ; 


Related Provisions: 8724 95) — Amalgamations - — continuing corporat 
94(4)(c) [proposed] —- Deeming Honcresident trust to be ee. in Canes. on 
apply; 248(12) — Identical properties. — : 


Regulations: 3200, 3201 (prescribed stock oe for subcl. epost 


“beneficiary”, ‘under a trust, includes — 
a) an entity that is beneficially interested i in the trust; and 
(0) an entity that would be beneficially interested i in the trus 


G) each reference in subsection 248(25) to the word ‘ Pp 
son” were read as a reference to the ie “entity 
defined by subsection 94(1))”, and : 


_ @ for greater certainty, he oe in subpatag 
- 248(25)(b)(ii) t © | 


(A) “any arrangement in respect of the panei trust 
-were read as a reference to “any arrangement (includin 
__ the terms or conditions of a share, or any arrangement 
respect of a share, of the capital stock of a corporatio 
that is beneficially interested i in the particular Mh 
respect of the particular trust”, and 


(B) “the particular person or patthesshid might? w 
read as a reference to “the particular person or partn 
ship becomes (or could become on the exercise of 
discretion by any entity), directly or indirectly, en’ 
to any amount derived, directly or indirectly, from 
income or capital of the particular trust or might’. 
Technical Notes: Under paragraph (a) of the new definition “beneficiary 


subsection 94(1), a beneficiary under a trust Ancludes an entity Donen inter 
in the trust. : 
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Under paragraph (b) of that definition, a beneficiary under a trust also includes an 
entity (including a person) that would be beneficially interested in the trust if 


_ ¢ each reference in subsection 248(25) to a “person” were read as a reference to an 
“entity” (as defined by new section 94), and 


+ for greater certainty, the reference in subparagraph 248(25)(b)(ii) to a 


(A) “any arrangement in respect of the particular trust” were read as a refer- 
ence to “any arrangement (including the terms or conditions of a share, or 
any arrangement in respect of a share, of the capital stock of a corporation 
that is beneficially interested in the particular trust) int ct of the particu- 
lar trust”, and _ 


(B) “the particular person or partnership might” were re 
“the particular person or partnership becomes (or could bee 
cise of any discretion by any entity), directly or indirectl 
amount derived, directly or indirectly, from the income or cap 
ticular trust or might”. 


For the purposes of the Act, the expression “beneficially interested” has the meaning 


assigned by subsection 248(25). 


Related Provisions: 94.1(1)“beneficiary” — Application of definition to foreign 
nyestment entities; 248(25) — Meaning of “beneficially interested”. : 


other than a corporation i 


‘closely-held corporation”, at any time, means a corporation, 


respect of which 


- (a) there is at least one class of shares of its capital stock that 


includes shares 
oe: -,rt—“—is*sSSzCi“‘CS . 
_ (b) it is reasonable to conclude that at that time, in respect of 
_ each class of shares described by paragraph (a), shares of the 
_ Class are held by at least 150 entities each of whom holds 
_ Shares, of the class, that have a total fair market value of at 
least $500; and -_ 2 
¢) it is reasonable to conclude that at that time 
4 particular entity (or the particular entity toget 
_ other entity with whom the particular entity 
_arm’s length) hold shares of the capi 
corporation . 


prescribed for the purpose of paragraph 


entity together with those other entities) 10% or more of the 


ing were held at that time, or 


market value of all of the issued and outstanding shares of 
_ whecomorntion | 
echnical Notes: The definition “closely-held corporation” is relevant in applying 
bparagraph (b)(i) of the definition “arm’s length transfer” and the definition “re- 
icted property”. (For more. information on the definitions “arm’s length transfer” 
d “restricted property” in subsection 94(1), see the commentary on those 
finitions.) Se — 


closely-held corporation, at any time, means a corporation, other than a Corpora- 
N in respect of which - 
there is at least one class of shares of its capital stock that includes shares pre- 
_Scribed for the purpose of paragraph 110(1)(d); : _ 


it is reasonable to conclude that at that time, in respect of each class of shares of 
the corporation’s capital stock that are shares prescribed for | 
‘staph 110(1)(d), shares of the class are held by at least 15 


‘whom holds shares, of the class, that have a total fair market val 


$500 — i.e., in general terms, the shares must be widely-held; and 


of at least 


$ reasonable to conclude that at that time in no case does a particular entity (or 
the particular entity together with any other entity with whom the particular en- 
does not deal at arm’s length) hold shares of the capital stock of the corpora- 


that would give the particular entity (or the particular entity together with 
those other entities) 10% or more of the votes. that could be cast under any 
circumstance at an annual meeting of shareholders of the corporation if the 
Meeting were held at that time, or 


that have a fair market value of 10% or more of the fair market value of all 
of the issued and outstanding shares of the corporation, 

amendment generally applies in respect of trusts for taxation years that begin 
r July 18, 2005. However, a trust may make a special election (provided for in the 
ling-into-force provision for new section 94) to have the definition as described 
¥€ apply in respect of it for taxation years that begin after 2002 (or where the trust 
lifes to so elect under the coming-into-force provision of new section 94, for its 


(i) that would give the particular entity (or the particular. 


votes that could be cast under any circumstance at an an- 
_hual meeting of shareholders of the corporation if the meet- 


(ii) that have a fair market value of 10% or more of the fair 


Nn 


WN 
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at begin after 2000 or after 2001). If the trust does not make the 
ion, then for its taxation years that begin on or before July 18, 2005, in 
respect of the trust a closely-held corporation at any time, means a corporation, other 


than a corporation in respect of which 


* there is at least one class of shares of its capital stock that class is not a specified 
class (within the meaning assigned by subsection 2301.1); F 


e 


it is reasonable conclude that at that time the shares of those classes (other than 
such a specified class) are held by at least 150 entities each of whom holds 
shares that have a total fair market value of at least $500, and 


e 


it is reasonable conclude that the total number of issued and outstanding shares 
of a class (other than such a specified class) held by a particular entity or by any 
other entity with whom the particular entity does not deal at arm’s length is not 
‘more than 10% of the total number of the issued and outstanding shares of that 
class. ee 

Subsection 94(16) is an anti-avoidance provision that applies in determining whether 
a corporation is a closely-held corporation at any time. For more detail, see the com- 
mentary on that provision. 


Related Provisions: 94(16)(a) — Anti-avoidance rule re 150 entities. 


“connected contributor”, to a trust at a particular time, means an 
entity (including an entity that has ceased to exist) that is a con- _ 
tributor to the trust at the particular time, other than an entity 


(a) that is an individual (other than a trust) who was, at or 
before the particular time, resident in Canada for a period of, 
or periods the total of which is, not more than 60 months (but 
not including an individual who, before the particular time, 
Was never non-resident); or 


(b) all of whose contributions to the trust made at or before the 
particular time were made at a non-resident time of the entity. 


Technical Notes: The definition “connected contributor’ is relevant in determining 
whether a beneficiary is, at a particular time, a “resident beneficiary” (as defined in 
new subsection 94(1)) under a non-resident trust. Under new paragraph 94(3)(d), 
such a resident beneficiary can, to an extent, be | for the trust’s income tax. For 
more information, see the commentary on subsections 94(3) and (7) to (10), subpara- 
graph 152(4)(b)(vi) and subsections 160(2.1) and G). 

A connected contributor at a particular time is any entity, including an entity that has 
ceased to exist, that is a “contributor” (as defined in new subsection 94(1)) to the 
trust at that time, other than 


+ an individual who was resident in Canada for a period of, or periods the total of 
which is, not more than 60 months (but not including a trust or an individual who 
before that time was never non-resident), or 


* an entity all of whose contributions to the trist made at or before that time oc- 
curred at a “non-resident time” (as defined in new subsection 94(1)) of the entity. 
For more information on the definitions “contributor”, “resident beneficiary” and 


“non-resident time” in subsection 94(1), see the commentary on those definitions. 


In the context of the definition “connected contributor”, reference should also be 
made to new paragraphs 94(2)(a) to (m) (which extend the circumstances in which a 
transfer is considered to occur for the purposes of section 94), new paragraphs 
94(2)(n) to (q), subsections 94(11) to (13) (which generally extend the circumstances 
in which a contribution is considered to be made for the purposes of section 94 and 
may apply to deem an entity to be a connected contributor to a trust), and paragraphs 
94(2)(r) to (u) (which generally narrow the circumstances in which a contribution is 
considered to be made for the purposes of section 94). Reference should also be 
made to new subsection 94(10), which applies where a contributor becomes resident 
in Canada within 60 months after making a contnbution to a trust. 

Related Provisions: 87(2)(j.95) — Amalgamation — continuing corporation; 
94(10) [proposed] — Where contributor becomes resident in Canada within 60 
months; 94(13) [proposed] — Deemed connected contributor to transferee trust. 


“contribution”, to a trust by a particular entity, means 


(a) a transfer or loan (other than an arm’s length transfer) of 
property to the trust by the particular entity; 


(b) if a particular transfer or loan (other than an arm’s length 
transfer) of property is made by the particular entity as part of 
a series of transactions or events that includes another transfer 
or loan (other than an arm’s length transfer) of property to the 
trust by another entity, that other transfer or loan to the extent 
that it can reasonably be considered to have been made in re- 
spect of the particular transfer or loan; and 


(c) if the particular entity becomes obligated to make a particu- 
lar transfer or loan (other than a transfer or loan that would, if 
it were made, be an arm’s length transfer) of property as part 
of a series of transactions or events that includes another trans- 
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fer or loan (other than an arm’s length transfer) of property to : 
the trust by another entity, that other transfer or loan to the 
extent that it can reasonably be considered to have been made 


in respect of the obligation. 
Technical Notes: Where a “contribution” is made at or before ¢ a particular time ce a 


non-resident trust by an entity, that entity will be considered to be a “contributor” at — 


the particular time and, in certain cases, will be jointly and severally or solidarily 
liable under subsection 94(3) for the trust’s income taxes. (For more detail on the 
expression “solidarily”, please refer to the introductory commentary above on new 


section 94.) For more information on subsection 94(3), see the une on that 


subsection. 


Under paragraph (a) of the definition, a “contribution” to a trust by a particular entity 
means a loan or transfer of property (in this commentary referred to as a “transfer’) 


by the entity to the trust (other than an “arm’s length transfer”, as defined in new — 


subsection 94(1)). 


Under paragraphs (b) and (c) of the definition “contribution”, a contribution i is also : 


considered to have been made by a particular entity where 


» the particular entity makes a particular transfer (other than an “arm’s length 
transfer”) as part of a series of transactions or events that includes another trans- 
fer (other than an arm’s length transfer), to the frust, by another entity; or 


+ the particular entity becomes obligated to make a particular transfer (other than a 
transfer that would, if it were made, be an “arm’s length transfer”) as part of a 
series of transactions or events that includes another transfer (other than an arm’s 
length transfer), to the trust, by another entity. 


-In these circumstances, the other transfer is considered to be a contribution to the 
trust by the particular entity only to the extent that the other transfer can reasonably 
be considered to have been made in respect of the particular transfer or the particular 
entity's obligation to make the particular transfer, as the case may be. In either case, 
a contribution is considered to be made at the time of the other transfer. 


There are a number of rules that have the effect of applying the definition “contribu- 
tion” more broadly than would otherwise be the case. See the commentary on new 
paragraphs 94(2)(a) to (m) (which extend the circumstances in which a transfer is 
considered to occur for the purposes of section 94), new paragraphs 94(2)(n) to (q) 
and subsections 94(11) to (13) (which generally extend the circumstances in which a 
contribution is considered to be made for the purposes of section 94) and paragraphs 
94(2)(r) to (u) (which generally narrow the circumstances in which a contribution is 
considered to be made for the purposes of section 94). 

The definition “contribution” applies to all loans and transfers, irrespective of when 
made. 


Related Provisions: 94(2)(s}-(u) [proposed] — Certain transfers deemed not to be 
contribution; 94(9) [proposed] —— Determination of contribution amount. 


“contributor”, to a trust at any time, means an entity (including 
an entity that has ceased to exist) that, at or before that time, has 
made a contribution to the trust. 


Technical Notes: A “contributor” to a trust at any time means an “entity” (as 


defined in new subsection 94(1)), including an entity that has ceased to exist, that at. 


or before that time has made a “contribution” (as defined in new subsection 94(1)) to 
the trust. The definition “contributor” is significant primarily for the purposes of the 
definitions “resident contributor’ and “connected contributor’ in new subsection 
94(1). For more information. see the commentary on those definitions. 


Reference should be made in this context to new paragraphs 94(2)(a) to (m) (which 
extend the circumstances in which a transfer is considered to occur for the purposes 
of section 94), new paragraphs 94(2)(n) to (q) and subsections 94(1 1) to (13) (which 
generally extend the circumstances in which a contribution is considered to be made 
for the purposes of section 94) and paragraphs 94(2)(r) to (u) (which generally nar- 
row the circumstances in which a contribution is considered to be made for the pur- 
poses of section 94). 


Related Provisions: 75(3)(c.2) — Reversionary trust rules do not apply to non- 
resident trust even with Canadian resident contributor, 94(13) — Deemed contributor 
to transferee trust; 233. 2(4) — Annual information return by contributor to non-resi- 
dent trust. 


“eligible trust’, at any particular time, means a trust, other than a 
trust 

(a) created or maintained for charitable purposes; 

(b) governed by an employee benefit plan; 


(c) described in paragraph (a.1) of the definition “trust” in sub- 
section 108(1); 


(d) governed by a salary deferral arrangement; 


(e) operated for the purpose of administering or providing su- 
perannuation, pension, retirement or employee benefits; 


(f) where the amount of income or capital that any entity may 
receive directly from the trust at any time as a beneficiary 


e 
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failure by any entity to exercise, a discretionary power; or 
(g) that has elected in writing filed with the Minister, on ¢ 


yes 
of the trust that includes the particular time (or for an ear 


definition “exempt foreign trust” in this subsection not appl 


Technical Notes: An “eligible trust” can qualify as an ‘exempt foreign trust 
paragraph (h) of the definition “exempt foreign trust” where it meets the conditic 
imposed by that paragraph. An eligible trust may also qualify as an “exempt 
payer” under subsections 94(1) and 94. 1). For more detail, see the commentary 0 
those subsections. 


An eligible trust at any time means a trust other than a trust — 


created or maintained for charitable purposes, 


| Related Provisions: 94(1)‘exempt foreign trust"(h) os Eligible trust can be EI ; 


“entity” includes an association, a corporation, a fund, a natural 
person, a joint venture, an organization, a partnership, a syndicat 
and a trust. 

Technical Notes: The expression “entity” is defined to include an association; 
corporation, a fund, a natural person, a joint venture, an organization, a partnership, 
syndicate and a trust. 


Related Provisions: 87(2)4.95) — Amalgamation — continuing corporation. 


“excluded property”, at any time, means a particular property 
sued by a particular entity, if the following conditions are met: 


Technical Notes: The expression “excluded property” is relevant to dete : 
whether a property is restricted property. In particular, paragraph (c) of the definit 
“restricted property” in subsection 94(1) does not apply to excluded property. 
cordingly, excluded property that is a share of the capital stock of a corporatit 
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under the trust depends on the exercise by any entity of, or the — 


before the trust’s filing-due date for the particular taxatio: 
taxation year that ended before the particular time), that 


to it for the particular taxation year (or for the earlier taxatio 
year) and for all of its subsequent taxation years. 


governed by an employee benefit pies 
described in eh ae (a.1) of the dcfnivion ee in subsection 1080), 


governed by a salary deferral arrangement, 


operated for the purpose of administering or providing superannuation, pensic 
retirement or employee benefits, 


the amount of income or capital that any entity may receive . directly fiom 
trust at any time as a beneficiary under which depends on the exercise by 
entity of, or the failure by any entity to exercise, a discretionary power; howev 
note that, if a trust so elects, for its taxation years that begin on or before July 1 
2005, this description of the trust is replaced in ae : the trust with “a trus 
that has at or before that time been a personal trust’, 


has elected in writing filed with the Minister in a timely fashion that the. defini 
tion “exempt foreign trust” not apply to it. 


(a) the particular entity is at that time a CoTpOraHOn, trust 
partnership; 


(b) the particular property is at that time 

(i) a share of the capital stock of the corporation, 

(ii) a specified fixed interest in the trust, or 

(iii) an interest, as a member of the partnership, und 

which, by operation of any law governing the arrangemé 

in respect of the partnership, the liability of the membe : 

a member of the partnership is limited; 
(c) there are at least 150 persons each of whom holds at th 
time property that at that time 

(i) is identical to the particular property, and 

(ii) has a total fair market value of at least $500; 
(d) it is reasonable to conclude that no more than 10% of it 
total of all properties each of which is the particular prope: 
or an identical property, is held by an entity (in this paragr. 
referred to as “the first entity”) or another entity with who 
the first entity does not deal at arm’s length; 
(e) property that is identical to the particular property can nc 
mally be acquired by and sold by members of the pune int 
open market; and 


(f) the particular property, or identical property, is listed 
prescribed stock exchange. 
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would be restricted property only if paragraph (a) of the definition “restricted pro- 
perty” were to apply to it. For more detail on the definition “restricted property’, see 
the commentary on that provision. 


Excluded property, at any time,’ means a particular property issued by a particular 
entity that is a corporation, trust or partnership if the following conditions are met: 


+ the particular property is at that time a share of the capital stock of the corpora- 
tion, a specified fixed interest in the trust. or an interest as a limited partner in the 
_ partnership; Oo 


it is reasonable to conclude that there are at least 150 pers each of whom 
holds at that time property that at that time is identical to the p: 


and has a total fair market value of at least $500: : 


10% of the total of all properties each of which is the particular property, or an 
identical property; and ee 


the particular property or property that is identical to it is listed on a prescribed 
stock exchange and can normally be acquired by and sold by members of the 
public in the open market. 

Related Provisions: 94(16)(c) — Anti-avoidance rule re 150 persons; 248(12) — 
Identical properties. - 
“exempt amount”, in respect of a particular taxation year of a 


trust, means an amount 
- (a) that is referred to in paragraph 104(7.01)(b) in respect of 
the trust for the particular taxation year and that is paid or 
credited to a non-resident person; or 


_(b) that is paid in the particular taxation year (or within 60 
days after the end of the particular taxation year) by the trust 
_ directly to a beneficiary (determined without reference to sub- 
_ Section 248(25)) under the trust, if -— 
__ @) the beneficiary is a natural person none 
_ ests as a beneficiary under the trust was e 
_ consideration, / 
__ (it) the amount is not included in computing an exempt 
_ amount in respect of any other taxation year of the trust, 
_ (iii) the trust was created before October 30, 2003, and 
(iv) no contribution has been made to the trust on or after 
July 18, 2005. 


fechnical Notes: The expression “exempt amount” is relevant in determining 
vhether Part XIII tax applies to a non-resident person in respect of an amount paid or 
redited after 2003 by a trust to which subsection 94(3) applies. In general terms, 
art XH tax will not apply to such amounts if they are exempt amounts. 


‘wo kinds of amounts may qualify as an exempt amount in respect of a particular 
axation year of a trust. The first is an amount that is referred to in paragraph 
04(7.01)(b) in respect of the trust for the particular taxation year and that is paid or 
redited to a non-resident person. For more detail on paragraph 104(7.01)(b), see the 
ommentary on that provision. 
he second type of exempt amount arises only in respect of trusts created before 
Jetober 30, 2003 and to which no contributions have been made on or after July 18, 
005. In respect of such trusts, an exempt amount also means an amount (other than 
Mount included in computing an exempt amount in respect of any other taxation 
‘ear of the trust) that is paid in the particular taxation year (or within 60 days after 
1e end of the particular taxation year) by the trust directly to a qualifying beneficiary 
nder the trust. In this regard, a qualifying beneficiary means a b sneficiary (deter- 
lined without reference to subsection 248(25)) who is a natural person none of 
those interests as a beneficiary under the trust was ever acquired for consideration 
ined by reference to subsection 108(7)). ns 


or 10re detail on subsection 108(7), see the commentary on that provision, 
elated Provisions: 108(7) — Meaning of “acquired for consideration”. 


exempt foreign trust’’, at a particular time, means 
(a) a non-resident trust, if oe 
(i) each beneficiary under the trust at the particular time is 


(A) an individual who, at the time that the trust was cre- 
ated, was, because of mental or physical infirmity, de- 
pendent on an individual who is a contributor to the 
trust or on an individual related to such a contributor 
(which beneficiary is referred to in this paragraph as an 
“infirm beneficiary”), or 

(B) a person who is entitled, only after the particular 
time, to receive or otherwise obtain the use of any of the 
trust’s income or capital, 


there is no one entity, or group of non-arm’s length entities, that holds more than _ 


Nn 
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(ii) at the particular time there is at least one infirm benefi- 
ciary who suffers from a mental or physical infirmity that 
causes the beneficiary to be dependent on a person, 


(iii) each’ infirm beneficiary is, at all times that the infirm 

beneficiary is a beneficiary under the trust durir. g the trust’s 
taxation year that includes the particular time, non-resident, 
and oo ee ; 
(iv) each contribution to the trust made at or before the par- 
ticular time can reasonably be considered to have been, at 
the time that the contribution was made, made to provide 
for the maintenance of an infirm beneficiary during the ex- 
pected period of the beneficiary’s infirmity; 


(b) a non-resident trust, if 


(i) the trust was created as a consequence of the breakdown 


_ of a marriage or common-law partnership of two particular 


individuals to provide for the maintenance of a beneficiary 


__ under the trust who was, during that marriage or common- 


law partnership, a child of both of those particular individu- 


__als (which beneficiary is referred to in this paragraph as a 
_ “child beneficiary’), 


(ii) each beneficiary under the trust at the particular time is 


(A) a child beneficiary under 21 years of age at the par- 
ticular time, 


(B) a child beneficiary under 31 years of age at the par- 
ticular time who is enrolled at any time in the trust’s 
taxation year that includes the particular time at an edu- 
cational institution that is described in clause (v)(A) or 
(B), or L 


(C) a person who is entitled, only after the particular 
time, to receive or otherwise obtain the use of any of the 
trust’s income or capital, : 


(iii) each child beneficiary is, at all times that the child ben- 
eficiary is a beneficiary under the trust during the trust’s 
taxation year that includes the particular time, non-resident, 


(iv) each contributor to the trust at the particular time was 
one of those particular individuals or a person related to 
one of those particular individuals, and 


(v) each contribution to the trust, at the time that the contri- 
bution was made, was made to provide for the maintenance 
of a child beneficiary, while the child was either under 21 
years of age, or was under 31 years of age and enrolled at 
an educational institution located outside Canada that is 


(A) a university, college or other educational institution 
that provides courses at a post-secondary school level, 
or 


(B) an educational institution that provides courses de- 
signed to furnish a person with skills for, or improve a 
person’s skills in, an occupation; 


(c) a non-resident trust, if 


(i) at the particular time, the trust is an agency of the United 
Nations, — 


(ii) at the particular time, the trust owns and administers a 
university described in paragraph (f) of the definition “total 
charitable gifts” in subsection 118.1(1), or 


(iil) at any time in the trust’s taxation year that includes the 
particular time or at any time in the preceding calendar 
year, Her Majesty in right of Canada has made a gift to the 
trust; 


(d) a non-resident trust 


(i) that, throughout the particular period that began at the 
time it was created and ends at the particular time, would 
be non-resident if this Act were read without reference to 
subsection (1) as that subsection read in its application to 
taxation years that include December 31, 2000, 
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(ii) that was created exclusively for charitable purposes. and 
has been operated, throughout the particular period, exclu- 
sively for charitable purposes, 


(iii) if the particular time is more than 24 months after the 
day on which the trust was created, in respect of which, 
there is at the particular time a group of at least 20 persons 
(other than trusts) each of whom at the particular time 


(A) is a contributor to the trust, 

(B) exists, and 

(C) deals with each of the others in the group at arm’s 
length, : 


(iv) the income of which (determined in accordance with 
the laws described in subparagraph (v)) for each of its taxa- 
tion years that ends at or before the particular time would, 
if the income were not distributed and the laws described in 
subparagraph (v) did not apply, be subject to an income or 
profits tax in the country in which it was resident in each of 
those taxation years, and 


(v) that was, for each of those taxation years, exempt under 
the laws of the country in which it was resident from the 
payment of income or profits tax to the government of that 
country in recognition of the charitable purposes for which 
the trust is operated; 


(e) a non-resident trust that, throughout the trust’s taxation 
year that includes the particular time, is a trust governed by an 
employees profit sharing plan, a retirement compensation ar- 
rangement or a foreign retirement arrangement; 


(f) a non-resident trust, if 


(i) throughout the particular period that began when it was 
created and ends at the particular time it has been operated 
exclusively for the purpose of administering or providing 
employee benefits, 


(ii) throughout its taxation year that includes the particular 
time 
(A) the trust is a trust governed by an employee benefit 
plan or is a trust (referred to in this paragraph as the 
“specified trust”) described in paragraph (a.1) of the 
definition “trust” in subsection 108(1), and 


(B) the plan or the specified trust is maintained for the 
benefit of natural persons 


(D the majority of whom are non-resident, and 
(1) all or substantially all of whom are or were em- 
ployed by one entity or by two or more entities each 
of which is related to each other, 
(ii) either 
(A) at all times on or after July 18, 2005 the trust holds 
no restricted property, or 


(B) the trust 


(J) throughout its taxation year that includes the par- 
ticular time holds no restricted property, and 


(11) throughout the particular period that began when 
it. was created and ends at the particular time 


1. held cash, or shares of the capital stock of one 
or more corporations that is an entity referred to 
in clause (ii)(B)(ID, the value of which at each 
time in the trust’s taxation year that includes the 
particular time represents all or substantially all 
of the value of its property at each such time, and 


2. has been governed by terms that provide, in re- 
spect of each individual who is a beneficiary 
under the trust and was resident in Canada at any 
time while employed by one of those corpora- 
tions, for a transfer of property to be made by the 
trust to the individual in satisfaction of a right 
(other than a right under an arrangement to which 
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subsection 7(2) or (6) applies) of the individual as _ 

a beneficiary under the trust only on or after the © 
satisfaction of the conditions, if any, attached to — 

that right, and . 

(iv) the plan or the specified trust provides no benefits, 
other than benefits in respect of : _ . 
(A) services rendered to an employer by an employee of 
the employer, which employee was non-resident 
throughout the period during which the services were 
rendered, | 
(B) services rendered to an employer by an employee of 
the employer, other than services that were primarily 


(1) rendered in Canada, 


(ID) rendered in connection with a business carried : 
on by the employer in Canada, or 


(1) a combination of services described in sub-_ 
clauses (I) and di), 


(C) services rendered to an employer by an employee of 
the employer, in a particular calendar month where 


(1) the employee was resident in Canada throughout 
no more than 60 of the 72 calendar months ending 
with the particular month, and 


(Il) the employee became a member of, or a benefi- 
ciary under, the plan or the specified trust (or a simi- 
lar plan or specified trust for which the plan or the 
specified trust was substituted) before the end of the 
calendar month following the month in which the 
employee became resident in Canada, or 


(D) any combination of services described by clauses 
(A) to (C); 


(g) a non-resident trust (other than a prescribed trust or a trust 
described in paragraph (a.1) of the definition “trust” in subsec- 
tion 108(1)) that, throughout the particular period that began 
when it was created and ends at the particular time, 


(i) has been resident in a country (other than Canada) the 
laws of which impose an income or profits tax, and been — 
exempt, under the laws of that country, from the payment 
of income tax and profits tax to the government of that 
country in recognition of the purposes for which the trust is 
operated, and 
(ii) either : a 
(A) has been operated exclusively for the purpose of ad- 
ministering or providing superannuation or pension be-_ 
nefits that are primarily in respect of services rendered, — 
outside Canada, by non-resident natural persons, or _ 


(B) has 


(I) been operated exclusively for the purpose of ad- 
ministering or providing retirement benefits in re- 
spect of a particular natural person who is, at the par- 
ticular time, a resident contributor, and 


(II) received no contributions other than contribu- 
tions made by, or on behalf of, the particular natural 
person when the particular natural person was non- 
resident; 


(h) a non-resident trust that is, at the particular time, an eligible 
trust under which 


(i) the only beneficiaries that may for any reason receive, at 
or after the particular time and directly from the trust, any 
of the income or capital of the trust are entities that are, af 
the particular time, qualifying investors in respect of the 
trust, and 
(ii) either 

(A) the following conditions are met: 


(1) there are at least 150 qualifying investors in re- 
spect of the trust each of whose specified fixed inter 
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ests in the trust have at the particular time a fair mar- 
ket value of at least $500, and 


(II) where the total fair market value at the particular 
time of the’ interests, of any class of specified fixed 
interests in the trust, held by a resident contributor to 
the trust or by any other entity with whom the resi- 
dent contributor does not deal at arm’s length is 
more than 10% of the total fair market value of inter- 
ests of that class, it is reasonable to conclude (deter- 
mined by reference to all the circumstances includ- 
ing the terms of the trust, an intention, the laws of a 
country or the existence of an agreement, a memo- 
randum, a letter of wishes or any other arrangement) 
that that resident contributor is a specified contribu- 
tor to the trust, or 


(B) the following conditions are met: 


(I) a prescribed form and a copy of the terms of the 
trust that apply at the particular time have been filed 
with the Minister by or on behalf of the trust on or 
before its filing due date for its taxation year that in- 
cludes the particular time (or a later date that is ac- 
ceptable to the Minister), 


(ID) it is reasonable to conclude (determined by refer- 
ence to all the circumstances including the terms of 
the trust, an intention, the laws of a country or the 
existence of an agreement, a memorandum, a letter 
of wishes or any other arrangement) that each resi- 
dent contributor (other than an indirect contributor) 
to the trust at the particular time is a specified con- 
tributor to the trust at the particular time, and 


(III) at no time in a taxation year of the trust that 
begins after July 18, 2005 and that includes the par- 
ticular time does the trust hold restricted property; or 


(1) a trust that is, at the particular time, a prescribed trust or 
included in a prescribed class of trusts. 


Technical Notes: An “exempt foreign trust” includes a number of different types 
of non-resident trusts that are exempt from the application of new subsection 94(3), 
The expression refers to the following types of non-resident trusts: 


(a) a non-resident trust the current income (determined with reference to 
amended subsection 108(3)) or capital from which can be provided only to one 
or more physically or mentally infirm dependent individuals, provided that each 
such individual is at all times that they are a beneficiary under the trust during 
the trust’s current taxation year, non-resident and that any property settled on the 
trust could reasonably be considered, at the time it was settled, to be necessary 
_for the maintenance of those individuals: 


(b) a non-resident trust created as a consequence of the breakdown of a Marriage 
or common-law partnership of two individuals, the current income (determined 
with reference to amended subsection 108(3)) or capital from which can be pro- 
vided only for the maintenance of non-resident beneficiaries of the trust who 
were, during that marriage or common-law partnership, children of both of the 
individuals, if the beneficiaries are under 21 years of age (or under 31 years of 
age and enrolled in a specified educational institution) and each contribution (as 
defined in section 94) to the trust was to provide for the maintenance of those 
children — note the different description of the conditions in subparagraph (b)(i) 
of that definition that apply for taxation years that begin on or before July 18, 
2005; 


(c) certain non-resident trusts that own or administer a university described in 
paragraph (f) of the definition “total charitable gifts” in subsection 118.1(1) and 
that could qualify under that definition as a recipient permitted for the purposes 
of the tax credit for charitable gifts: 


(d) certain non-resident trusts established exclusively for charitable purposes (as 
those purposes are defined in the laws of Canada); 


_ (e) a non-resident trust that is governed by an employee profit sharing plan (as 

defined in subsection 248(1)), by a retirement compensation arrangement (as de- 
_ fined in subsection 248(1), or by a foreign retirement arrangement (as defined in 
| subsection 248(1)): 


- (f) certain foreign trusteed employee benefit plans or health and welfare trusts if 
* at all times that the trust exists it is operated exclusively for the purposes of 
providing employee benefits, 


* throughout the trust’s current taxation year it is maintained for the benefit of 
natural persons the majority of whom are non-resident and at least 90% of 
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whom are employed by a single employer-entity or related group of em- 
ployer-entities, 


the only benefits provided by the trust are in respect of services that are 
. rendered to an employer by an employee of the employer and that are de- 
scribed in clauses (f)(iv)(A) to (D) of the definition (e.g., in general terms, 
services rendered while the employee was non-resident. as a short-term 
resident of Canada, or was commuting outside of Canada to perform the 
services in connection with a business of the employer carried on outside 
Canada), and 


° 


the trust holds on or after July 18. 2005 no restricted property, or — if it 
does hold on or after July 18, 2005 (but not in the current year) restricted 
property — it is either 
* an employee incentive arrangement. described in clause (f)Gii)(B) of the 
definition, at least 90% of the value of the property of which is from the 
value of cash or shares of the capital stock of the employer-corporation 
(or related corporation), or 


* as described in clause (f)(iii)(C) of the definition. a trust created before 
2001 to which no contributions are made on or after July 18, 2005 and 
that is at all times after 2006 a trust the only beneficiaries under which 
are qualifying investors (as defined in subsection 94(1) — for more de- 
tail, see the commentary below); 


(g) a non-resident trust (other than a trust described in paragraph (a.1) of the 
definition “trust” in subsection 108(1) or a prescribed trust) that at all times since 
it was created has been operated exclusively for the specific purposes described 
below, is resident in a country other than Canada and is exempt — because it is 
operated for these specific purposes — from paying income tax to the govern- 
ment of that country: the specific purposes are: 


* as described in clause (g)(ii)(A) of the definition, administering or providing 
superannuation or pension benefits, where those benefits are primarily in re- 
spect of services rendered outside Canada by nonresident natural persons — 
as a result, certain trusteed foreign pension plans or similar arrangements are 
intended to qualify as an exempt foreign trust under this provision, and 


as described in clause (g)(ii)(B) of the definition, administering or providing 
retirement benefits for a natural person who is a resident contributor to the 
trust, where the only contributions received by the trust are made by or on 
behalf of that natural person while that natural person was non-resident — as 
a result, certain foreign trusteed arrangements similar to Canadian trusteed 
RRSPs or RRIFs are intended to qualify as an exempt foreign trust under 
this provision: 

(h) a non-resident trust that is an eligible trust (as defined in subsection 94(1 )) 
and whose only beneficiaries with rights to receive income or capital directly 
from the trust are qualifying investors (as defined in subsection 94(1)) in respect 
of the trust if either 


* there are at least 150 qualifying investors in respect of the trust each of 
whom holds specified fixed interests (as defined in subsection 94(1)) in the 
trust worth at least $500, and the only resident contributors (as defined in 
subsection 94(1)) to the trust that hold more than 10% of the interests of any 
class of specified fixed interests in the trust are specified contributors (as 
defined in subsection 94(1)) to the trust, or 


* in any other case, each resident contributor (other than an “indirect contribu- 
tor” as defined in subsection 94(1)) to the trust is a specified contributor to 
the trust, a copy of the current terms of the trust (and any other required 
information in prescribed form) has been filed with the Minister of National 
Revenue by or on behalf of the trust. and at no time in the current taxation 
year of the trust (but beginning only with the first taxation year of the trust 
that begins after July 18, 2005) does the trust hold restricted property; and 


(i) a prescribed trust or prescribed class of trusts. (At the present time, it is not 
anticipated that any trust or class of trusts will be prescribed for this purpose). 


A trust that qualifies as an exempt foreign trust under paragraph (f) of the definition 
“exempt foreign trust” will be a non-resident entity for purposes of the foreign in- 
vestment entity rules in subsections 94.1 to 94.4. If the trust has not held restricted 
property at any time on or after July 18, 2005, it will qualify, under paragraph (a) of 
the definition “foreign investment entity” in subsection 94.1(1) for relief from treat- 
ment as a foreign investment entity (“FIE”). However, if the trust has held restricted 
property on or after July 18, 2005, then in order to avoid status as a FIE, it would 
have to rely upon paragraphs (b) or (c) of the “foreign investment entity” definition, 
as paragraph (a) of that definition would not apply to it. Where the trust is a foreign 
investment entity, a Canadian resident beneficiary (other than an “exempt taxpayer” 
within the meaning assigned by subsection 94.1(1)) under the trust would be ex- 
pected to be a taxpayer to whom subsection 94.1(3) or 94.2(9) applies for a taxation 
year of the beneficiary in respect of their interest (ie.. “participating interest”, as 
defined in subsection 94.1(1)) in the trust. 


Paragraphs (f) and (g), as described in general terms above, of the definition “exempt 
foreign trust” apply in respect of a trust for its taxation years that begin after July 18, 
2005, unless the trust elects under paragraph (j) of the coming-into-force provision of 
new section 94, Where this election is made, those paragraphs apply, as described in 


| general terms above. to the trust for taxation years that begin after 2002. Where the 
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election is not made, for taxation years that begin after 2002 and on or before July 
18, 2005, paragraphs (f) and (g) apply to the trust at a particular time as set out 
paragraph (j) of that oe poe which in SS terms is eT Ol- 
lows: ce : 
* in the case of par. ragraph ), throughout the 

ular time, the trust must be : 
oa non-resident frust that i is ‘governed by an 1 employee beet sa es defn 

in subsection 248(1)) or a trust esrb in a (a. » of the definition 
trust in subsection 108(1), _ _. . 


ion Lye that includes 


* maintained primarily for the benefit > non-resident individuals, 


* hold no restricted property, and _ 


° provides 1 no benefits, other than berets | in respect of s services, described in _ 
clauses (iv)(A) to (D) of the definition: : 


« in the case of a paragraph (g), at all times from the time it was created unt the | 
particular time, the trust must be a non-resident trust 


* operated exclusively for ‘the purpose of administering or providing: superan 
_ nuation, pension, retirement or employee benefits. and 


* that ‘meets the. conditions stipulated under paragraph ( g)< of the dcGuition re- : 
garding its beneficiaries (and their rights), its property, its jurisdiction - res 
idence, and its liability for tax under the laws: of that jurisdic on; 


Parseravh (h), as described i in general terms above, of the definition ‘ xempt 
trust” applies in respect of a trust for its taxation years that begin after 2002. How - 
ever, if the trust elects under paragraph (r) of the coming-into-force provision of new © 
section 94, paragraph (h) of the definition applies to the trust, for its taxation years 

that begin on or before July 18, 2005, as described in paragraph (r) of that cons: 
into-force provision, which in general terms is as follows: . 


* under subparagraph (h)(i) of the definition, the trust must be a noice ao 
that is an “eligible trust’ (as defined in subsection 94( 1) under which each bene- 
_ ficiary’s (determined without regard to subsection 248(25)) | interest is a specified — 
fixed interest, under which there are at least 150 such beneficiaries each of 
whom holds a specified fixed interest in the trust worth at least $500, and to 
which the only “resident contributors” (as defined in subsection 94(1)) to the 
trust that hold more than 10% of the interests of any class of beneficial interests 
in the trust are ere Co defined in n subsection ae ye to ee 
trust, and : / _ 


under subparagraph (hydi) of the definition, the trust must be a non-resident trust 


that is an eligible trust under which each beneficiary s interest is a ‘specified 


fixed interest, each resident contributor (other than an indirect contributor) to 
which is a specified contributor and by or on behalf of which a copy of the cur- 
rent terms of the trust (and any other required information in prescribed form) 
has been filed with the Minister of National Revenue; — 


Paragraph (h) i is intended to apply to non-resident investment trusts <that are legiti- 
mately commercial. Such a trust is intended to be treated as a foreign investing : 
entity under sections 94.1 to 94.4. A Canadian resident investor (other than an “ex-- 
empt taxpayer” within the meaning assigned by subsection 94.1(1)) in the trust 
would be expected to be a taxpayer to whom subsection 94. 1(3) or 94.209) apts ‘a 
a taxation year of the investor in respect of their investment in the trust. - 


For more detail on the expressions “specified fixed interest” and ‘ ‘qualifying inves- 
tor” defined in subsection 94(1), and the definitions “foreign investment entity” and 
“participating interest, see the commentary on those provisions. 


Related Provisions: 94(2)(s) —— Where trust manager required by securities law - 
acquire interest in commercial investment trust; 94(4)(c) [proposed] — Deeming 
non-resident trust to be resident in Canada does not apply; 94(6) [proposed] — Be- 
coming or ceasing to be an exempt foreign trust; 94(16)(b) — Anti-avoidance rule 1 re 
150 qualifying investors, 94.1(1)“foreign investment entity”(a) — Exclusion: from 
foreign investment entity rules; 104(24) — Whether amount payable to beneficiary; 
108(3) — Meaning of “income” of trust; 233.2(4) — Exclusion from reporans Te 
quirements; 248(9.2) — Meaning of “vested indefeasibly”. 


Information Circulars: 84-3R5: Gifts to certain charitable organization 0 tide 
Canada. _ 


Regulations: 3505 (prescribed Gaiversiues bacide Ca for para. (lil). 1 eo 


Department of Finance technical notes state that it is not currently paar that 


any trusts or class of trusts ve be prescribed under para. (i). 


“exempt service” means a service rendered at any time by: an en- 
tity (referred to in this definition as the “service provider”) to, for 
or on behalf of, Laas toes core to in gehhition as a _ 


“recipient’) if 


(a) the recipient is at that time a trust and te: service relates to. 


the administration of the trust; or 


(b) the following conditions aap: in respect of de. service, 


: namely, 


_(@® the service is eee in the service provider’ $ capacity . 


at that time. as an employee or agent of the recipient, 


Part I, Division B 


Gd) in exchange for the 
_ loans property or becomes ligated to Sener or ean 


A) avin = ‘gaty 
‘7p vi ler None Be | 


under which. the serv 
acceptable to the service e provider if ae service 
had dealt at. arm’ length with the recipient 
Technical Notes: The defines. exempt service? is relevant 


94(2)(0), which deems the provision of certain Services ne. oe wy servic 
to be a transfer of property. 


An exempt service means a service oo at any time by an n entity tbe: 
provider") to, for or on behalf. of, another entity (a “recipient”) if either 


_* the recipient is at that lime a trust and the service relates to the administration 0 
- the ee ‘of . 


. following conditions ope in scopes of the service, namely 
(i) the service is rendered in the service provider's s Soe that time as | 
employee or agent of the recipient, — 
: Gi) in exchange for the service the recipient pansfers or loans property 
becomes obligated to transter or loan Poe, and 
(itt) it is reasonable to ‘conclude : 


(A) having regard only to the service a the cries tba the servic 
provider would have been willing to carry out the service if the servic 
provider had dealt at arm’s length with the recipient, and — 


- (B) that the terms and conditions, and cicumstances, under which 
— service was provided - -would have been acca to the service pr 
vider if the service provider t had dealt at arm’s length with the recipieni 


Related Provisions: 94(2)(f) — Exempt service excluded from service bein 
deemed transfer of property. — 


“exempt taxpayer”, for a taxation year of the taxpayer, means 


_ (a) a person whose taxable i income for the taxation year iS eX 
‘empt from tax under this Part because of subsection 149 
(otherwise than because of patagraph 149(1)(q. 1. © or @), 
- and 


©) an eligible trust that j is rome in Canada at the end of th 
taxation year and under which 


(i) the only beneficiaries that may for any reason receiv 
any time and directly from the trust, any of the income 
capital of the trust are persons that are oe — 
in respect of the trust, and — 


Gi) each such beneficiary at each time in the farancn y 
is a person whose taxable income, for the period that 
cludes all of those times in the taxation year, is exem 
from tax under this Part because of subsection 1491) (oth- 
-erwise than because of paragraph 149(1)(q.1), © or Zz 


Technical Notes: The definition “exempt taxpayer’ is. relevant in determi 
whether a taxpayer is a “specified contributor” to a trust. . 


Except < as indicated below, tax- -exempt persons to which subsection 149(1) appli 
are generally qualifying exempt taxpayers. However, retirement compensation 4 
rangements and qualifying environmental trusts for which alternative income { 
rules are provided under Parts X13 and XIL4, and insurers to wen -parag 
149)(0) Applies, are not qualifying exempt taxpayers. 


An exempt taxpayer also includes a Canadian resident trust (deterniced withe 
erence to subsection 94(3)) that is an eligible trust (as defined in subsection 94 
under which the only beneficiaries that may for any reason receive, at or afte: 
particular time and directly from the trust, any of the income or capital of the 
are persons that are both qualifying investors (as defined i in subsection 94(1)) 
qualifying exempt taxpayers: described above. 


For more detail on the definition “qualifying investor” in subsection 94), see We 
commentary on that provision. - 


Related Provisions: 94(1)“specified contributor” (d)(ii) Fxdusion from de 
tion of specified contributor; 94(4)(a). Bowe —_ con non-resident tr fuse) 
resident in Canada does not apply. 
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“indirect contributor”, to a particular trust at any time, means an. 
entity that is at that time a contributor to the particular trust, if _ 


(a) the entity would not at that time be a contributor to the 
particular trust if this section were read without reference to 
paragraph (2)(n); ae 
_ (b) paragraph (2)(n) applies to the entity because another trust 
made a contribution to the particular fuse and 
ee othertrustisatthattime .. sis 
i) an exempt taxpayer (determined withou 
Subparagraph (b)(ii) of the definition “exempt ta: 


this subsection), 


and _ 
(iii) a specified contributor to the particular trust. _ 
Technical Notes: The definition “indirect contributor” in subsection 94(1) applies 


in determining whether certain foreign pooled fund investment trusts trust may qual-_ 


ify as exempt foreign trusts under paragraph (h) of the definition “exempt foreign 
trust” in subsection 94(1). Clause (h)(ii)(B) of the “exempt foreign trust” definition 
impo poses 


requirement does not apply ndirect contributors to the trust. 


An indirect contributor to a particular trust, at any time, means a part 
paragraph 94(2)(n) in respect of a contribution made to the particular 


utor to the particular trust for any other reason — for example, because of a contribu- 
tion made by the particular entity directly to the particular trust — the particular en- 

tity will not qualify as an indirect contributor. — 

In addition, in order for the particular entity to be an indirect contributor to the partic- 

ular trust, the other trust (i.e., the trust to which the particular entity is a contributor 

nd from which a contribution has been made to the particular 
ication of paragraph 94(2)(n) in respect of the particular « 


qualifying investor in respect of the particular trust, 
1 specified contributor to the particular trust, and 

* an exempt taxpayer (determined as though a trust could qualify as an exempt 
___ taxpayer under paragraph (b) of the definition “exempt taxpayer” without regard 


_ to whether its beneficiaries were exempt. because of subsection 149(1), from tax - 
_ on their taxable incomes). 


Letter from Dept. of Finance, December 23, 2005: 
Dear [xxx]: : 
(am 


am responding to your correspondence to Wallace Conway dated November 15, 
2005 concerning the Legislative Proposals and Explanatory Notes on Taxation of 
Non-Resident Trusts and Foreign Investment Entities (the “Legislative Proposals”) 
eleased by the Department of Finance on July 18, 2005. — 
your letter, you set out a concern regarding the application of the Legislative Pro- 
sosals to certain transactions contemplated by [xxx], an indirect subsidiary of [xxx]. 
the purpose of these transactions is to effect a fund rationalisation by transferring the 
seneral fund assets (GFAs”) and the unit-linked fund assets CULFAs”) of [xxx] to 
in open-ended investment company (“OIEC”), a controlled foreign affiliate of [xxx]. 

N order to minimize or eliminate the stamp taxes that would otherwise be imposed 
ty the U.K. HM Revenue and Customs in respect of those asset transfers, it is pro- 
vosed to first transfer the portion of the ULFA’s and the GFA’s that are U.K. equities 
spectively, the “UK ULFAs” and the “UK GFAs”) to an authorized unit trust 
“AUT”), before the ultimate transfer to the OIEC. This will be shed, in the — 
ase of the UK ULFAs, by a transfer from each particular relate segregated fund 
holding the UK ULFAs to the AUT. In the case of the UK GPAs, the 
be directly from [xxx] to the AUT. You have informed the 
¢ and Customs does not challenge such contemplated tax planning transac- 
en though the result is the 
wise payable. : 


spect of the transfer of the UK ULFAs and the UK GFAs, you are concerned 
x] will be considered to be a “resident contributor” under that proposed defi- 
ition in subsection 94(1) of the Income Tax Act (the “Act’) and that, as a result, 
foposed subsection 94(3) of the Act will apply to deem the AUT to be resident in 
anada. Specifically, your concern relates to proposed paragraphs 94(2)(n) and (1) of 
t. With respect to the UK ULFAs, it is your view that, under proposed para- _ 
94(2)(n), [xxx] will be deemed to have made the transfer of the UK ULFAs to 
jointly with the related segregated fund trust actually doing the transfer. In 
iew paragraph 94(2)(1) will apply to deem [xxx] to have transferred the UK 
FAs to the AUT jointly with [xxx]. With respect to the UK GFAs, your concern is © 
at proposed paragraph 94(2)(1) will deem [xxx] to have transferred the UK GFAs to 
e AUT jointly with [xxx] the actual transferor. You hold these views because the 
porate office in Toronto has been consulted and kept informed regarding these 
posed transactions. You are also of the view that the “resident contributor” treat- 


fe ence to : 
yayer” in 


a (ii) a qualifying investor in respect of the particular trust, / 


ses upon a trust that seeks to so qualify the requirement that all of its resident _ 
contributors be specified contributors (as defined in subsection 94( 1)); however, this _ 


ular entity that _ 
is at that time a contributor to the particular trust solely because of the application of 
trust by another _ 
trust to which the particular entity is a contributor. If the particular entity is a contrib- - 


minimization or elimination of the UK stamp tax _ 


S. 94(1) non 


ment of [xxx] in these circumstances would be inappropriate and, consequently, you 
have asked us to consider a relieving amendment. - 


During our discussions of the matter, we have referred you to paragraph (h) of the 
definition “exempt foreign trust” as a possible source of the relief that you are seek- 
ing. After exploring this possibility, the view was expressed that, if [xxx] was an 
“indirect contributor” as defined in subsection 94(1), the AUT would qualify as an 
exempt foreign trust under paragraph (h) of the definition “exempt foreign trust”, 
However, it was noted that, under the proposed wording of the definition “indirect 
contributor’ contained in the latest draft of the proposals issued for comment in J uly 
of 2005, [xxx] would not qualify as an indirect contributor. This is because that defi- 
nition provides no relief in respect of [xxx] in the circumstances where paragraph 
94(2)(1) applies to treat [xxx] as having mad a transfer to AUT (even though the 
relief would be provided in cases where paragraph 94(2)(n) applied to treat [xxx] as 
having made a transfer to AUT). You have asked us to consider an expansion of the 
scope of the definition “indirect contributor” to p vide relief in cases where para- 
graph 94(2)(1) applies to treat [xxx] as having made a transfer to AUT. In your view, 
the Canadian tax base is adequately protected by the other requirements of paragraph — 
(h) of the definition “exempt foreign trust” that must be met by [xxx] and [xxx]. You 
also asked that we confirm our intentions as to this requested recommendation of the _ 


: have concluded that it would _ 
be appropriate to recommend certain modifications applicable to trust taxation years 


“contribution” wer ‘ ren 
94 were read without reference to paragraphs 94(2)(1), (n) and (o). Next, the particu- 
lar entity must b 


to your concern. 

Yours sincerely, 
Brian Ermewein : 
Director, Tax Legislation Division, Tax Policy Branch 


(a) the time that is 60 months after the contribution time, 
(b) if the entity is an individual, the date of death of the indivi- 


Saad 

(c) the particular time. __ 
Technical Notes: The definition “non ide e” is relevant in determining 
whether a contributor to a trust is a “connected contributor’ and whether the “look- 
through” rule in paragraph 94(2)(1) applies in determining whether an entity has 
made a contribution (.e., is a contributor), 


The “non-resident time” of an entity in respect of a contribution to a trust and a 
particular time means a time (referred to in this commentary as the “contribution 
time”) at which the entity made a contribution to a trust, that is before the particular 
time and at which the entity was non-resident. However, such a time will qualify as a 
non-resident time only if the entity was non-resident (or not in existence) throughout 

a specified period. 
As indicated in the coming-into-force provision for new section 94, where the contri- _ 
bution time occurs before June 23, 2000, the specified period is the period that begins _ 
18 months before the end of the trust’s taxation year that includes the contribution 


time and ends at the earliest of 
¢ 60 months after the contribution time: 


+ where the entity is an individual, the date of the individual's death: and 


« the particular time. 


S. 94(1) non 


Where the contribution time occurs after June 22, 2000 and the trust arose on and as | 
a consequence of the death of an individual, the specified period is the period that ; 
begins 18 months before the contribution time and ends at the earliest of : 


¢ 60 months after the contribution time; 


* where the entity is an individual, the date of De individual’s death; a 


« the particular time. 
Where the contribution time occurs after June 22, 2000 and the trust ad not arise on 


and as a consequence of the death of an individual, the specified period is the period — 


that begins 60 months before the contribution time and ends at the earliest = 


* 60 months after the contribution time, 
* where the entity is an individual, the date of the individual’s death; and 


* the particular time. 
The measurement of the specified period by reference to any panicle time i is Ste 


ensure that the contributing entity and the trust may treat the contribution time as a 


non-resident time for the purposes of applying subsection 94(3) at a specified time 
(as defined in subsection 94(1)) in respect of the trust for a taxation year of the trust 
(generally, the end of that taxation year) if at the end of that particular year the con- 
tributor still has not become resident in Canada within the 60-month period ay the 
contribution time. : 


However, new subsection 94(10) ensures nat such a contributor will for he pur- 
poses of the definition “connected contributor”, be considered to have made the con- 
tribution at a time other than a non-resident time if the contributor becomes resident 
in Canada within the 60-month period after the contribution time. As a result, at each 

_ such specified time in respect of the trust for taxation year of the trust (generally, the 
end of that taxation year) following the contribution, there would be a connected 
contributor to the trust and, if there were a resident beneficiary under the trust, sub- 
section 94(3) would also apply in respect of those years. 


Amended subparagraph 152(4)(b)(vi) ensures that a reassessment of a taxpayer aris- 


ing out of the application of subsection 94(10) may be undertaken by the Canada 
Customs and Revenue Agency within 3 years after the end of the taxpayer's normal 
reassessment period for the taxpayer’s relevant taxation year. : 

For more information on new subsection 94(10) and amended subparagraph 

152(4)(b)(vi), see the commentary on those provisions. 

Related Provisions: 94(2)(j) — Where trust acquires property as a consequence of 
death of individual; 94(10) — Where contributor becomes resident in Canada within 
60 months; 248(8) — Occurrences as a consequence of death. 


“promoter”, of a trust at any time, means an satty that on or 
before that time establishes, organizes or susen ely reorganizes 
the undertakings of the trust. 
Technical Notes: The definition “promoter” is relevant in applying new paragraph 
94(2)(s), which provides that a transfer to a trust will not be considered a contribu- 
tion where certain conditions, described in that paragraph, are met. For this purpose a 
promoter means an entity that establishes, organizes or substantially reorganizes the 
undertakings of the trust. For more information on paragraph 94(2)(s), see the com- 
mentary on that paragraph. 

Related Provisions: 94(2)(s) — Where promoter required by securities law to 
acquire interest in commercial investment trust. 


“qualifying investor”, in respect of a trust at a particular time, 


means an entity 


(a) that is at the particular time a beneficiary (in this definition, 
determined without reference to subsection 248(25)) under the 
trust; and 


(b) whose only interests as a beneficiary under the trust are, at 
all times that the interests exist during the trust’s taxation year 
that includes the pesican a time, specified fixed interests of the 
entity in the trust. . 
Technical Notes: The definition “qualifying investor” 
paragraphs (g) and (h) of the definition “exempt foreign trust” in subsection 94(1), 
the definition “significant interest” in subsection 94.1(1). and the definifons ” “exempt 
taxpayer’ in subsections 94(1) and 94.1(1). 


A qualifying investor in ‘respect of a trust at a particular time means an entity that is _ 


at the particular time a beneficiary (in this definition, determined without reference to 
subsection 248(25)) under the trust whose only interest as a beneficiary under the 
trust is, at all times that the interest exists during the trust’s taxation year that in- 

cludes the particular time, a specified fixed interest (as defined in subsection 94(1)) 
of the entity in the trust. 


For more information on the definition specified fixed interest” in subsection 94(1), 


see the commentary on that paragraph. 


“resident beneficiary”, at any time under a particular trust, 
means an entity (other than an entity that is at that time a specified 


charity, or a successor beneficiary, in respect of the particular 


trust) that is, at that time, a Deneficiary under the: part ( ular trus 


is relevant in applying : 


Income Tax Act, Part I, Division B 


where, at that time | 
oO the entity is ‘resident in Canada and 
&) there is a connec ted contributor to ~ particular 


fee as” ident i in Cinade for: a ‘particular taxation year ot the trust if ther c: 
“resident beneficiary” under the particular trust at a “specified time” (generally, t 

end of the particular year). Under new paragraph 94(3)(d). each resident benefici 
can be jointly and severally or solidarily liable with the particular trust for the parti 
ular trust’s income tax liabilities under the Act for the particular year. (For. further — 
information with respect to the | expression “solidarily”, please refer to the intro 

tory commentary on new section 94.) See also the commentary on subsection 943 


A resident beneficiary at a particular time under a trust is an entity (other than an 
entity that is at that time a “specified charity” or a “successor beneficiary” in res 
of the trust) that, at that time, is a beneficiary under the trust. a at that “— 


° “the entity. is resident in Canada; and 


* there is a “connected contributor” to the trust. : 
The expressions “connected contributor”, “specified charity”, cpecified time” 
“successor beneficiary” are defined in new subsection aoe For further information, 
see the commentary on those definitions. — 
Related Provisions: 94(1)*beneficiary” funded meaning of eee 
94(3)\(a) — Trust with resident beneficiary deemed resident in Canada for certain 
purposes: 94(3)(d)G) — a of resident roo for trust’ s tx. a 


IF 


“resident contributor”, toa particular trust at any time, ‘means an 
entity that is, at that time, resident in Canada and a contributor to 
the particular trust, but does not include : 


(a) an individual (other than a trust) who has not, at ‘that time, : 
been resident in Canada for a period of, or periods the total of 

which is, more than 60 months (other than an individual wh 
_ before that time, was never non-resident), or 


~ (b) an individual (other than a trust), if 


(i) the particular trust is an inter vives trust that was created 
before 1960 by a person who was non-resident when the 
trust was created, and 


(ii) the individual has not, after 1959, made a contributior 
to the particular trust. 


Technical Notes: Under new subsection 94(3), a trust is generally oe as 
resident in Canada for a particular taxation year of the trust if there is a “resident 
contributor” to the trust at a “specified time” in respect of the trust for the particular 
taxation year (generally, the end of the particular year). Under new paragraph 
94(3)(d), a “resident contributor” can be jointly and severally or solidarily liable with 
the trust for the trust’s income tax liabilities under the Act for the particular ye 

(For further information with respect to the expression “solidarily”, ~~ refer to 
the introductory commentary above on new section 94.) 


A “resident contributor” at any time means an entity that is, at that time, r oder 
Canada and a “contributor” (as defined in new subsection 94(1)) to the trust. Ho 
ever, an exemption from treatment as a resident contributor is provided for a contri 
utor who is: 
* an individual who was resident in Canal for a period of, or periods the toll of 
which is, not more than 60 months (but not including a trust or an individual who 
before that time was never non-resident): and : : 


« an individual, if the trust is an inter vivos trust that was created bce 1960 » 
person who was non-resident when the trust was created and the individual mad 
no contribution after 1959 to the trust. 


In the context of this definition, reference should also be made to new paragraph 
94(2)(a) to (m) (which extend the circumstances in which a transfer i is considered 
occur for the purposes of section 94), new paragraphs 94(2)(n) to (q) and subsections 
94(11) to (13) (which generally extend the circumstances in which a contribution i 
considered to be made for the purposes of section 94) and paragraphs 94(2)(1) to 
(which generally narrow the circumstances in which a contribution is ppnsidetes 
be made for the purposes of section 94). 


Letter from Dept. of Finance, oe 22, 2000: 
Dear [xxx]: 


I am responding to your faxed memo to me dated August 25. 2000 concerning 
Legislative Proposals and Explanatory Notes on Taxation of Non-Resident 1 | 
and Foreign Investment Entities (the “Legislative Proposals”) released by the Depart 
ment of Finance by way of Finance Canada News Release number 2000-050, dat 
June 22, 2000. 


In your memo, “you refeaed to the grandfathering provision in existing So 
94(1)(b)()(D) of the Income Tax Act in relation to inter vivos trusts created at | 
time before 1960 by a person who at that time was a non-resident person. In 
connection, you have suggested that a grandfathering rule be introduced in the Legis- 
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lative Proposals. In particular, you have suggested that the definition “resident con- 
tributor” in new proposed subsection 94(1) of the Act be revised to exclude from that 
definition an individual, in the case of a particular trust, where 


(i) the particular trust is an inter vives trust that was created at any time before 
1960 by a person who at that time was a non-resident person, and 


(ii) no contribution is made to the 
after 1959. 


We are. prepared to recommend to the Minister your suggested revision to that 


particular trust by the individual at any time 


trust to 
‘ion year only if all 


1. the trust is an inter vivos trust that was created at any time before 1960 bya 
person who at that time was a non-resident person, — ~=—rem 
2. no contribution is made to the trust at any time after 1959 by any individual 
who, at the end of the particular year, is both resident in Canada and a contribu- 
tor to the trust (except an individual (other than a trust) who has not, at the end of 
the particular year, been resident in Canada for a period of, or periods the total of 
which is, more than 60 months), and _ 
3. there are no resident b neficiaries (as defined in the Legislative Proposals) 
under the trust at the enc the particular year, 
Thank you for writing. _ 


Yours sincerely, 
Oe r—r—S—  . 
General Director, Tax Legislation Division, Tax Policy Branch 

Letter from Dept. of Finance, December 23, 2005: See under 94(1)“indirect 
contributor”. — 

Related Provisions: 94(1)“connected contributor"(a) — 60-month limit; 94(3)(a) 
{proposed] — Trust with resident beneficiary deemed resident in Canada for certain 
purposes: 94(3)(d)(i) [proposed] — Liability of resident contributor for trust’s tax; 
94(5) [proposed] — Trust ceases to be resident in Canada 0 resident 
contributor. | 


stricted property” means _ 
(a) a particular share (or a particular right to 


sion of, any property, and 
(ili) the amount of any payment under a1 
mediate or future, whether absolute or ntingent or 
whether conditional on or subject to the exercise of any dis- 
cretion by any entity) to receive, in any manner whatever 
and from any entity, amounts in respect of the indebted- 
hess, or the value of such a right, is, directly or indirectly, 
determined primarily by one or more of the following crite- 
tia in respect of one or more properties of the other entity 
(or an entity with which the other entity does not deal at 
arm’s length): : 
(A) the fair market value of the property, production 
from the property or use of the property, 


(B) gains or profits from the disposition of the property, 


(C) income from the property, profits from the property, 
revenue from the property or cash flow from the pro- 


perty, or 


ether im- 


resident trust from 


Nn 


S. 94(1) spe 


_ in any of clauses (A) to (C); and _ 


(c) any property (other than excluded property) the fair market 
value of which is derived in whole or in part, directly or indi- 
rectly, from a particular share, an indebtedness or a right de- 
scribed in paragraph (a) or (b). 
Technical Notes: The expression “restricted property” is relevant in applying a 
number of provisions in respect of non-resident trusts, including the definitions in 
subsection 94(1) of “arm’s length transfer” and ° xempt foreign trust”. The defini- 
tion “restricted property” is intended to serve as an anti-avoidance provision: 


_ (D) any other criterion similar to a criterion referred to 


More specifically, restricted property mea 


hare (or a right to acquire a 
-held corporation if the particular 


* under paragraph (a) of the definition, a parti 
share) of the capital stock of a particular close 
share (or right), or a property for which the particular share (or right) was substi- 
tuted, was at any time acquired as part of a transaction or series of transactions 
under which a specified share of the capital stock of a closely-held corporation 
was acquired by any entity in exchange for, as consideration for, or upon conver- 
__ sion of any property: y ; 


* under paragraph (b) of the definition, an indebtedness 


(or a right to acquire in- 
_ debtedness) owing by another entity if | 


other entity is a closely-held corporation, 
ht) was substituted, was at any time acquired as part of a transaction or — 
of transactions under which a specified share of the capital stock of a 

-held corporation was acquired by any entity in exchange for, as con- 


=dness (or right), or a property for which the indebtedness (or _ 


oe 
sideration for, or upon conversion of any property, and 


the amount of any payment under a right (for taxation years that begin after 
July 18, 2005, whether immediate or future, whether absolute or contingent 
or whether conditional on or subject to the exercise of any discretion by any 
entity or individual) to receive, in any manner whatever and from any entity, 
amounts in respect of the indebtedness), or the value of such a right, is, di- 
rectly or indirectly, determined primarily by reference to any one or more of 
the criteria, in respect of one or more properties of the other entity (or an 
entity with which the other entity does not deal at arm’s length), identified in 
any of clauses (b)(iii)(A) to (D) of the definition; and _ 


under paragraph (c) of the definition, any property (other than an “excluded pro- 
perty”, as defined in subsection 94(1)) the fair market value of which is derived 
in whole or in part, directly or indirectly, from a particular share, indebtedness or 
tight described in paragraph (a) or (b) of the definition. 


. 


New subsection 94(14) may apply in some circumstances to suspend a property’s 
characterization as restricted property. For more details, see the’ commentary on that 
provision, For more detail on the definition “excluded property” in subsection 94(1), 
see the commentary on that provision. 

Related Provisions: 87(2)G.95) — Amaigamation —— continuing corporation; — 
94(14) — Restricted property — exception. - y . 


harity”, in respect of a trust at any particular time, is 
vy per (referred to in this definition as the “charity”) that at 
the particular time is a person described in any of paragraphs (a) 
to (e) and (g.1) of the definition “total charitable gifts” in subsec- 
tion 118.11) other than 
(a) a charity that does not, at the particular time, deal at arm’s 
length with a specified entity in respect of the trust, and 
(b) a charity that did not, at any specified prior time, deal at 
arm’s length with a specified entity in respect of the trust, 
(c) “specified prior time” in respect of a charity means any 
time, before the particular time, at which 
(i) an amount was payable to the charity as a beneficiary 
under the trust, 


(ii) an amount was received by the charity on the disposi- 
tion of all or part of its interest as a beneficiary under the 
trust, or 


(iii) a benefit was received or enjoyed by the charity from 
or under the trust, and 


(d) “specified entity” in respect of a trust at any time means 
(i) an entity that is at that time 
(A) a beneficiary under the trust, 
(B) a contributor to the trust, 
_ (C) a person related to a contributor to the trust, 
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(D)-a trustee of the trust, : 

(E) an entity that could reasonably be considered to 
- have influence over the operation of the trust or the en- 

forcement of its terms, or 


®) an entity that could reasonably be considered to | 


have influence over the selection or appointment of an 
entity referred to in clause (A), (D) or (&), or _ 


(ii) any group of entities at least one of which is described © 


in subparagraph (1). ; 

Technical Notes: The expression “specified charity” is used in the definitions 
“arm’s length transfer” and “resident beneficiary” in new subsection 94(1). An arm’s- 
length transfer includes a refund, from a specified charity in respect of a trust to the 
trust, of a gift previously made by the trust to the charity. A resident beneficiary 
under a trust does not include a specified charity. For more information, see the com- 
mentary on those definitions. | : 

A specified charity in respect of a trust at any particular time means a person (in this 
commentary referred to as a “charity”) that at that time is described in any of 


paragraphs (a) to (e) and (g.1) of the definition “total charitable gifts” in subsection _ 


118.1(1). However, a specified charity does not include: 


« a charity that does not, at a particular time, deal at arm’s length with a “specified 
entity” in respect of the trust, or 


« a charity that did not, at any “specified prior time” in respect of the charity, deal 
at arm’s length with a specified entity in respect of the trust. 
For this purpose, a “specified prior time” in respect of a charity is defined in para- 
graph (c) of the definition “specified charity” as meaning any time, before the partic- 

ular time, at which 
_* an amount was payable to the charity as a beneficiary under the trust, 


* an amount was received by the charity on the disposition of the charity's interest 
in the trust, or 


+ a benefit was received or enjoyed by the charity from or under the trust. 


Paragraph (d) of the definition “specified charity” defines a “specified entity 

spect of a trust at any time to mean > 5 

_» an entity that is at that time beneficially interested in the trust, a contributor to 
the trust, a person related to a contributor to the trust, a trustee of the trust, an 
entity that could reasonably be considered to have influence over the operation 
of the trust or the enforcement of its terms, or an entity that could reasonably be 
considered to have influence over the selection or appointment of an entity re- 
ferred to above, or 


a 


in re- 


* any group at least one of the members of which is described immediately above. 


Related Provisions: 94(1)“resident beneficiary” — Specified charity is not a resi-- 
dent beneficiary; 104(24) — Whether amount payable to beneficiary. : 


“specified contributor”, to a trust at a particular time in a taxa- 
tion year of a particular entity, means the particular entity, if 
(a) the particular entity is, at the particular time, both a contrib- 
utor to the trust and a beneficiary (in this definition, other than 
‘in clause (d)(@i)(B), determined without reference to subsection 
248(25)) under the trust; 
(b) at all times, after February 16, 1999 and on or before the 
particular time, when it is a beneficiary under the trust, the par- 
ticular entity’s interest as a beneficiary under the trust is or 
would, if the definition “specified fixed interest” applied at 
those times, have been a specified fixed interest of the particu- 
lar entity in the trust, 
(c) it is reasonable to conclude that, at no time that is after 
February 16, 1999 and on or before the particular time, has_ 
(i) the particular entity made a contribution of restricted 
property to the trust, or _ - 
Gi) another entity made a contribution of restricted property 
to the trust when that other entity was not dealing at arm’s 
length with the particular entity, and 
(d) where the particular entity is, at any time that is after Feb- 
ruary 16, 1999 and on or before the particular time, a benefici- 
ary under the trust _ 
G@) either 
(A) a prescribed form has been filed with the Minister 
by or on behalf of the particular entity on or before the 
particular entity’s filing-due date for that taxation year 
(or a later date that is acceptable to the Minister), or 
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- (B) a prescribed form and a copy of the terms of the © 
trust that apply at the particular time have been filed — 
with the Minister by or on behalf of the trust on or — 

- before its filing due date for its taxation year that in- _ 
cludes the particular time (or a later date that is accept-_ 

able to the Minister), and . 

(ii) unless the particular entity is an exempt taxpayer for the 
taxation year, with respect to each particular contribution — 
made after February 16, 1999 and on before the particular — 
time by the particular entity to the trust, it is reasonable to _ 
conclude that - - 2S 
(A) no consideration was received (other than property — 
received by the particular entity that is the particular en- _ 
tity’s interest as a beneficiary under the trust), — 2 


(B) none of the reasons (determined by reference to all — 
the circumstances including the terms of the trust, an in- _ 
~ tention, the laws of a country or the existence of an - 
agreement, a memorandum, a letter of wishes or any a 
other arrangement) for the contribution is the acquisi- 
tion at any time by any entity (other than the particular 
entity) of an interest as a beneficiary under the trust, and 


. 


(C) the fair market value of the particular contribution is" 
equal to the fair market value, at the time of the particu- 
lar contribution, of the particular entity’s interest as a — 
beneficiary under the trust acquired as a result of the 

particular contribution. ee 


Technical Notes: The expression “specified contributor” is used in paragrap 
94(2)(r) and paragraph (h) of the definition “exempt foreign trust” in new subsectio 
94(4). : 

Paragraph (h) of the definition “exempt foreign trust” is intended to ensure that in- 
vestors in commercial investment trusts are subject to the regime for foreign invest- 
ment entities in new sections 94.1 to 94.4. Where a particular investor in such 
commercial investment trust sells or has redeemed a beneficial interest in the trust 
paragraph 94(2)(r) may apply to ensure that the acquisition of that interest by the 
particular investor will, after the sale or redemption, not be treated as a contribution — 
to the trust. 


For taxation years in respect of which new section 94 applies to a trust, the definition 
is relevant in applying both paragraph 94(2)(r) and the definition “exempt foreign — 
trust”. For earlier taxation years, the definition “specified contributor” will generally — 
only be relevant in determining whether an investor in the trust has ceased to be a 
contributor to the trust because of paragraph 94(2)(r). < 


An entity can only qualify as a specified contributor to a trust at any time if, at that 
time, it is both a beneficiary (generally determined without reference to subsection — 
248(25)) under, and a contributor to, the trust. 


If this condition is met and that time is both before February 17, 1999 and immedi- 
ately before a sale or redemption of the entity’s interest as a beneficiary under the - 

trust, then the entity will be a specified contributor in respect of that interest for the 
purpose of applying paragraph 94(2)(r) to that sale or redemption. [f paragraph 
94(2)(r) applies, then in applying section 94 to the entity after the sale or redemption, 
the entity is treated as not having made any contribution to the trust in respect of its 
acquisition of that interest. 

For a particular entity that is a beneficiary under a trust at a particular time that 
after February 16, 1999, the particular entity will be a specified contributor to the — 
trust at the particular time only if . 


ae 


+ it is, at the particular time, a contributor to the trust; 


+ at all times that it is a beneficiary under the trust, its interest as a beneficiary isa 
“specified fixed interest” (as defined in subsection 94(1)) in the trust; oe 


+ the trust is identified, in a timely fashion, by or on behalf of the particular entity, 4 
in prescribed form or a copy of the terms of the trust that apply at the particular — 
__ time has, together with a prescribed form, been filed, in a timely fashion, 
_ the Minister by or on behalf of the trust: and : 4 


+ where the particular entity is not an “exempt taxpayer” (as defined in subsecti 
94(1)), it is reasonable to conclude. in respect of any contribution made by it 
the trust after February 16, 1999 and on before the particular time, that 


—— no consideration was received (other than property received by the particular in 
entity that is the particular entity’s interest as a beneficiary under the trust), 


— none of the reasons (determined by reference to all the circumstances includ- 
_ ing the terms of the trust, an intention, the laws of a country or the existence — 
of an agreement, a memorandum, a letter of wishes or any other arrang 
ment) for the contribution is the acquisition at any time by any entity (other 
than the particular entity) of an interest as a beneficiary (here as defined — 
generally in subsection 94(1)) under the trust, and y i 
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— the fair market value of the particular contribution is equal to the fair market 


value, at the time of the particular contribution, of the particular entity’s in- 
terest as a beneficiary under the trust acquired as a result of the particular 
contribution. 


Where the particular entity qualifies at any time as a specified contributor, the sale or 
redemption, immediately after that time, of its interest as a beneficiary under the trust 
may result, as described above, in the application of paragraph 94(2)(r). In addition, 
if the particular entity is a resident contributor to a non-resident commercial invest- 
ment trust, that was seeking to meet, at that time. the requirements of paragraph (h) 
of the definition “exempt foreign trust’, the particular entity’s contributions to the 
trust would not alone cause the trust to fail to meet those requirements (ignoring 
subsection 94(16)). 


Note, however, that an entity will not qualify as a specified contributor to a trust if at 
any time after February 16, 1999, the entity (or another entity with which it does not 
deal at arm’s length) contributes restricted property to the trust. As a result, even if 
the contribution of restricted property were in consideration for the acquisition of an 
interest as a beneficiary under the trust, paragraph 94(2)(r) would not apply, to ex- 
punge the contribution, upon the sale or redemption of the interest in the trust. More- 
over, the entity's status as a resident contributor to the trust may jeopardize the 
trust’s ability to qualify as an exempt foreign trust. 


“specified controlled foreign affiliate”, of a particular entity at 
any time, means an entity that would, at that time, be a controlled 
foreign affiliate of the particular entity if the particular entity were 
resident in Canada at that time. — 

Technical Notes: A “specified controlled foreign affiliate” of a particular entity at 
any time means an entity that would, at that time, be a controlled foreign affiliate of 


the particular entity if the particular entity were resident in Canada at that time. The 
definition is used for the purpose of the definition “specified party”. 


“specified fixed interest”, at any time of an entity in a trust, 
means an interest of the entity as a beneficiary under the trust if 


(a) the interest includes, at that time, rights of the entity as a 
beneficiary under the trust to receive, at or after that time and 
directly from the trust, income and capital of the trust; 


(b) the interest was issued by the trust, at or before that time, to 
an entity, in circumstances that are described by subparagraph 
(2)(g)(ii); 

(c) the only manner in which any part of the interest may cease 
to be the entity’s is by way of a transfer (determined as if sub- 
section (2) were read only with reference to clauses 
(2)(m)Gi)(B) and (D)) of that part by the entity, which transfer 
is a disposition (determined without reference to paragraph (i) 
of the definition “disposition” in subsection 248(1) and para- 

_ graph 248(8)(c)) by the entity of that part: and 


(d) no amount of income or capital of the trust that any entity 
_ May receive directly from the trust at any time as a beneficiary 
_ under the trust depends on the exercise by any entity of, or the 

failure by any entity to exercise, a discretionary power. 


fechnical Notes: The expression “specified fixed interest” is relevant in applying 
varagraphs 94(2)(q) and (r), the definition “specified contributor” in subsection 
'4(1), the definition “significant interest” in subsection 94.1¢ 1), and the definition 
qualifying investor” in subsection 94(1), which in turn is relevant in applying para- 
Taph (b) of the definitions “exempt taxpayer” in subsections 94(1) and 94.1(1), and 
aragraph (h) of the definition “exempt foreign trust” in subsection 94(1). These pro- 
isions are intended to apply only to commercial investment trusts. 


‘ specified fixed interest at any time of an entity in a trust means an interest of the 
atity as a beneficiary under the trust, if : 


* the interest was issued by the trust, 


* the interest includes. at that that time. rights of the entity as a beneficiary under 
the trust to receive. at or after that time and directly from the trust, income and 
_ Capital of the trust, 


* BO amount of income or capital of the trust that any entity may receive directly 


# 


~ from the trust at any time as a beneficiary under the trust depends on the exercise 
ia by any entity of. or the failure by any entity to exercise, a discretionary power — 
in Very general terms, no entity may hold a power to appoint beneficiaries under 
| the trust, and 


* the only manner in which any part of the interest may Cease to be the entity’s is 

_ by way of a disposition (determined without regard to paragraphs (i) of the defi- 

“nition “disposition” in subsection 248(1) and 248(8)(c)) of the interest resulting 

from a transfer (generally determined without reference to the extended transfer 
‘Tules in section 94), including (under paragraph 94(2)(m)) a deemed transfer 
‘Upon the redemption of the interest. 
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For taxation years that begin on or before July 18, 2005, a trust may elect to have an 
alternative definition “specified fixed interest’ apply in respect of the trust. Where 
that election is made, a specified fixed interest at any time of an entity in a trust 
means a Capital interest (as defined in subsection 108( 1)) of the entity in the trust, if 


* the interest was issued by the trust: 
* the interest includes, at that time. a tight of the entity as a bene ficiary under the 


trust to receive, at or after that time and directly from the trust, income or capital 
of the trust; 


* no right of the entity as a beneficiary under the trust to income or capital of the 
trust may cease, other than because of a specified transaction or event. to be a 
Tight of the entity: and ; 


+ the trust has never been a personal trust. 


Related Provisions: 94(2)(q), (r) [proposed] 
interest. 


— Effect of acquiring specified fixed 


“specified party”, in respect of a particular entity at any time, 


| Means an entity that is at that time 


(a) an individual who is a spouse or common-law 
the particular entity; 


(b) a specified controlled foreign affiliate of 

(i) the particular entity, or 

(it) if the particular entity is an individual, a spouse or com- 

mon-law partner of the individual: 
(c) an entity for which it is reasonable to conclude that the ben- 
efit referred to in subparagraph (8)(a)(iii) was conferred 


(i) in contemplation of the entity becoming after that time a 
specified controlled foreign affiliate of an entity referred to 
in subparagraph (b)(i) or (ii), or 
(ii) to avoid or minimize a liability under this Part that 
arose, or that would otherwise have arisen, because of the 
application of subsection (3) with respect to the particular 
entity; or 

(d) a corporation in which the 

if 


partner of | 


particular entity is a shareholder, 


() the corporation is on or before that time beneficially in- 
terested in a trust, and 


(it) the particular entity is a beneficiary under the trust 
solely because of the application of paragraph (b) of the 
definition “beneficiary” in this subsection to the particular 
entity in respect of the corporation. 


Technical Notes: New subsection 94(8) provides a rule for calculating an entity's 
recovery limit for the purpose of determining under subsection 94(7) the extent of an 
entity's limitation on liability arising under a provision referred to in new paragraph 
94(3)(d). A “specified party” in Tespect of a particular entity at any time means an 
entity that is at that time: 
* under paragraph (a) of the definition, an individual who is a spouse or common- 
law partner of the particular entity: 


* under paragraph (b) of the definition, a “specified controlled foreign affiliate” (as 
described in the commentary immediately above) of the particular entity, or of a 
spouse or common-law partner of the particular entity: 


* under paragraph (c) of the definition, an entity for which it is reasonable to con- 
clude that the benefit referred to in subparagraph 94(8)(a)(iii) (ie., a benefit re- 
ceived or enjoyed under a trust) was conferred either 


— in contemplation of the entity becoming after that time a “specified con- 
trolled foreign affiliate” of an entity referred to in subparagraph (b)(i) or (ii) 
of the definition, or 


— to avoid or minimize a liability under this Part that arose. or that would oth- 
erwise have arisen, because of the application of subsection (3) with respect 
to the particular entity; or 


* under paragraph (d) of the definition, a corporation in which the particular entity 
is a shareholder, if the corporation is or was beneficially interested in a trust, and 
the particular entity is a beneficiary under the trust solely because of the applica- 
tion of paragraph (b) of the definition “beneficiary” in subsection 94(1) to the 
particular entity in respect of the corporation. 


Related Provisions: 87(2)(j.95) — Amalgamation — continuing corporation. 
“specified property” means 

(a) a share of the capital stock of a corporation; 

(b) an interest as a beneficiary under a trust; 
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_(c) an interest in a partnership; : 
(d) an interest in any other entity; 
(e) a right to acquire property described i in oo of paragraphs 
(a) to (d); and — 


(f) any other. property oe its yaine iO eaanls fron. pie - 


perty described in any of paragraphs (a) to (©). 


Technical Notes: New subsection 94(9) can affect the calculation of the amount ‘of 
a “contribution” (as defined in new section 94) to: a trust of * soe pore o 


this purpose. “specified property” means: 


+ a share of the capital stock of a corporation, an interest asa ; boneliciary whee a 


trust, an interest in a partnership, or an interest in any other entity; 


* aright to acquire any of the above: or 


* any other property deriving its value primarily from property | described toe 


“specified share” means a share of the capital stock of a corpora- 
tion other than a share that is Less. os the Bee om ee 


graph 110(1)(d). 
Technical Notes: A specified share means a share of the capital ek of a 
corporation other than a share that is prescribed for the purpose of paragraph 


110(1)(d). This expression is relevant to the definition “restricted property’ in sub- _ 
section. 94 1). For more po see the omen on ‘the definition * ‘restricted : 


property”. 


“specified time’, in respect of a trust for a taxation year of the — 


trust, means _ 


(a) if the frost exists at he end of the taxation year, the time 


that is the end of that taxation year; and 


(b) in any other case, the time in that taxation year hati is im- 
mediately before the time at which the trust ceases to exist. 


Technical Notes: A specified time, in respect of a trust for a taxation year ol the 


trust, means 


+ if the trust exists at the end of the taxation year, the time that is athe end of that 


taxation year; and 


+ if the trust ceases to exist after October 30, 2003. the time, in that taxation year 
that is immediately before the time at which the trust ceases to exist. 


This expression is relevant in determining whether paragraph 94(3)(a) applies to 


deem the trust to be resident in Canada, for the taxation year, for a number of pur- 
poses. It also applies in respect of subsections a and (10). For more detail, see the 
commentary on those provisions. | 


“successor beneficiary”, at any time in respect a a srust, means 


an entity that is a beneficiary under the trust solely because of a 


right of the beneficiary to receive any of the trust’s income or cap-_ 


ital, if under that right the entity may so receive that income or 
capital only on or after the death after oe time of an individual 
who, at that time, is alive and - 
(a) is a contributor to the (ust, 
(b) is related to a contributor to the trust; or 
(c) would have been related to a contributor to the trust if 
every individual who was alive before that time were alive at 
that time. 


Technical Notes: The expression “successor beneficiary” is used in the definition. 


“resident beneficiary” in new subsection 94(1). A resident beneficiary under a trust 
does not include a successor beneficiary. The interest of a successor beneficiary in a 
trust that is a foreign investment entity may, in certain circumstances, also be exempt 
from the application of those rules to the interest — for more detail, see the commen- 
tary on the definition “specified interest” in subsection 94.1(1). 


A successor beneficiary in respect of a trust at a particular time means an entity that 
is a beneficiary under the trust solely because of a right of the beneficiary to receive 
any of the trust’s income or capital, if under that right the entity may so receive that 
income or capital only on or after the death after that time of a specified individual. 
For this purpose a specified individual is an individual who is, at that time, alive and 
a contributor to the trust, an individual related to a contributor to the trust, or an 
individual who would have been related to a contributor to the trust if pa indivi- 
dual who was alive before that time were alive at that time. 


“trust? includes, for greater certainty, an estate that arose on and 
as a consequence of the death of an individual. 
Technical Notes: A definition “trust” is provided for the purpose of solve 
section 94. The definition clarifies that a reference to a trust in that section includes 
an estate. : 


Related Provisions: 1080) Definition oe ‘testamentary trust”. 
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(2) Rules of application — In this section, 


- (b) the fair market value at any time of a property deemed 1b y 


cae to a trust if 


lar entity is deemed to be a transfer of the property, at the time 
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(a) an entity is deemed to have transferred, at any time, a ie 
Pay to a trust if 
(i) at that time it ‘transfers or loans property (omer than b 
way of an arm’s length transfer or a transfer or loan to 
which paragraph (c) applies) to another entity, and 
Gi) because of that transfer or loan 
(A) the fair market value of one or more prone held 2 
by the trust increases at that time, or - 

(B) a liability or potential labity 7 the trust decreases 
at that time; : 


paragraph (a) to be transferred at that time is deemed to be the 
amount of the absolute value of the increase or decrease, as the — 
case may be, referred to in subparagraph ON) in respect of 
the property; 

(c) an entity is deemed to have transferred, at t any, time, a pro- 


_ Gi) at that time it transfers. or loans pope eae than by _ 
way of an arm’s length transfer) to another entity, and = 


(ii) at or after that time, the trust holds property the fair 


- market value of which is derived in whole or in part, di- 
rectly or indirectly, from property held by the other entity; 


(d) the fair market value at any time ofa property deemed 
paragraph (c) to be transferred at that time is deemed to be the 
fair market value of the prop referred to in subparagraph 
(c)@); 
(e) if, at any time, a Se entity has given a guaianiee on | 
behalf of, or has provided any other financial assistance to, an- 
other entity, 


(i) the particular entity is deemed to have transferred, at 
that time, property to that other entity, and 


(ii) the property, if any, transferred to the particular entity 

from the other entity in exchange for the guarantee or other _ 
financial assistance is deemed to have been transferred to_ 
the particular entity in exchange for the property deemed — 
by subparagraph (i) to have been transferred; , 


C if, at any time after June 22, 2000, a particular entity ren- 
ders on service (other than an exempt service) to, a or on 


behalf of, another entity, 


(i) the particular entity is deemed to have age at | 
that time, property to that other entity, and _ | 

(ii) the property, if any, transferred to the particular enti 
from the other entity in exchange for the service is deemed — 
to have been transferred to the particular entity in exchange — 
for the property deemed by subparagraph (i) to have been — 
transferred; 


(g) each of the following acquisitions of property fy a particus _ 


of the acquisition of the property, to the particular entity fro 
the entity from which the property was acquired, pane the 
acquisition by the particular entity of 
Gi) a share of the capital stock of a corporation foe the 
corporation, 
(ii) an interest as a beneficiary under a trust (otherwise than 4 
from a beneficiary under the trust), 
(iii) an interest in a partnership (otherwise than from 2 a 
member of the partnership), “q 
(iv) an interest in an entity that is not a corporation, partner 
ship or trust (otherwise than from an entity having an inter- | 
est in the entity), 
(v) a debt owing by an entity from the entity, and 
(vi) a right (granted after June 22, 2000 by the entity from 
which the right was acquired) to acquire or to 2 Be loaned 
property; : 
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(h) the fair market value at any time of a property deemed by 
subparagraph (e)(i) or (f)(7) to have been transferred at that 
time is deemed to be the fair market value, at that time, of the 
assistance or service, as the case may be, to which the property 
relates; 


(i) a particular entity that at any time becomes obligated to do 
an act that would, if done, constitute the transfer or loan of a 


property to another entity is deemed to have become obligated 
be, property to 


at that time to transfer or loan, as the case may 
that other entity; = 


(j) in applying at any time the definition “non-resident time”, if 


a trust acquires property of an individual as a consequence of 
the death of the individual, the individual is deemed to have 


transferred the property to the trust immediately before the in- 


dividual’s death: —s_j 
eS (k) a transfer or loan of property at any time is deemed to be 
_ made at that time jointly by a particular entity and a second 
_ entity (referred to in this paragraph as the “specified entity”) if 
_ @ the particular entity transfers or lo ty 
_ time to another entity, _ 
_ (ii) the transfer or loan is made at the 
_ acquiescence, of the specified entity, an 


_ (ili) it is reasonable to conclude that one of the reasons the 
_ transfer or loan is made is to avoid or minimize the liabil- 
ity, of any entity, under this Part that arose, or that would 
otherwise have 

_ tion @); 
(I) a transfer or loan of property at any time is deemed to be 


risen, because of the application of subsec- 


_ made at that tim 


7 intly by a particular entity and a second 
entity (referred t 


paragraph as the “speci 
(i) the particular entity transfers or loans property at that 
‘time to another entity, - 
_ (ii) the transfer or loan is made at the direction, or with the 
acquiescence, of the specified entity, = 
(ili) that time is not, or would not be, if the transfer or loan 
were a contribution of the specified entity, a non-resident 
time of the specified entity, and = ——i—i‘is 
(iv) either 
(A) the particular entity is, at that ti entity that is 
a controlled foreign affiliate of the specified entity, or 
would at that time be a controlled foreign affiliate of the 
specified entity if the specified entity were at that time 
resident in Canada, or — - _ 


(B) it is reasonable to conclude that the transfer or loan 
was made in contemplation of the particular entity be- 
coming after that time a particular entity described in 
clause (A); — 


_(m) a particular entity is deemed to have transferred, at a par- _ 
ticular time, a particular property or particular part of it, as the _ 


_ case may be, to a second entity if 


_ () the particu ar property is a share of the capital stock of a 


corporation held at the particular time by the particular en- 
tity, and as consideration for the disposition at or before the 
particular time of the share, the particular entity received at 
the particular time (or became entitled at the particular time 
to receive) from the corporation a share of the capital stock 
of the corporation, or _ 


(i) the particular property (or property for which the partic- 


ular property is substituted property) was acquired, before - 


the particular time, from the second entity by any entity, in 
circumstances that are described by any of subparagraphs 


time of that acquisition) and at the particular time, 


(A) the terms or conditions of the particular property 
change, 


erty at that | 


with the 


entity”) if 


(g)() to (vi) (or would be so described if it applied at the — 
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_ and the amount of the contribution is deemed to be equal to the 
_ fair market value at that time of the specified fixed interest or _ 


S. 94(2)(r)(iii)(B) 


(B) the second entity redeems, acquires or cancels the 
particular property or the particular part of it, 


(C) where the particular property is a debt owing by the 
_ second entity, the debt or the particular part of it is set- 
_tled or cancelled, or 


_ (D) where the particular property is a right to acquire or 
__ to be loaned property, the particular entity exercises the 


ribution made at any time by a particular trust to 
deemed to have been made at that time jointly t 
trust and by each entity that is at that time a co: 

the particular trust; 


_ (0) a contribution made at any time by a particular partnership 

to a trust is deemed to have been made at that time jointly by 
the particular partnership and by each entity that is at that time 
a member of the particular partnership (other than a member of 
the particular partnership where the liability of the member as 
a member of the particular partnership is limited by operation 
of any law governing the partnership arrangement); 


(p) subject to paragraph (q) section (9), the amount of a 
contribution to a trust at the time it was made is deemed to be 
the fair market value, at that time, of the property that was the 
subject of the contribution, = =i‘ ‘(att 


(q) an entity that at any time acquires a specified fixed interest 
in a trust (or a right, issued by the trust, to acquire a specified 

fixed interest in the trust) from another entity (other than the 

trust that issued the specified fixed interest or the right) is 
deemed to have made at that time a contribution to the trust 


the case may be; 


_ (®) a particular entity that has acquired a specified fixed inter- _ 
est in a trust as a consequence of making a contribution to the. 
trust — or that has made a contribution to the trust as a conse- 
quence of having acquired a specified fixed interest in the trust 
or a right described in paragraph (q) — is, for the purpose of 
applying this section at any time after the time that the particu- 
_lar entity transfers the specified fixed interest or the right, as 
_ the case may be, to another entity (which transfer is referred to 
in this paragraph as the “sale”), deemed not to have made the 
contribution in respect of the specified fixed interest, or right, 


that is the subject of the sale v here 


(i) immediately before the sale, the particular entity would 
be a specified contributor to the trust if 
(A) the definition “specified contributor” were read 
__without reference to subparagraph (d)(i) of that 
__ definition, : 
_ (B) in applying paragraph (b) of that definition, a speci- 
ied fixed interest included the right, and 


) that definition applied immediately before the sale, — 


_ (i) in exchange for the sale, the other entity transfers or 

_ loans, or becomes obligated to transfer or loan, property 
_ (which property is referred to in subparagraph (iii) as the 

-“consideration”) to the particular entity, and — 


(iii) it is reasonable to conclude 


(A) having regard only to the sale and the consideration 
that the particular entity would have been willing to 
make the sale if the particular entity dealt at arm’s 
length with the other entity, and 


(B) that the terms and conditions made or imposed in 
respect of the exchange are terms and conditions that 
would have been acceptable to the particular entity if 
_the particular entity dealt at arm’s length with the other 
entity; 


S. 94(2)(s) 


(s) a transfer to a trust by a particular entity is Sou not 10 


be, ata particular time, a contribution to the trust if _ 


 @ the particular entity has transferred, at or before the par- 
ticular time and in the ordinary course of business of the 


particular entity, property to the trust, 


(ii) the transfer is not an arm’s length transfer, but would be 
an arm’s length transfer if the definition “arm’s length / 

transfer” were read without reference to paragraph (a), and 
ee (P10) to Git) and (v) to (viii), of that 


definition, — 


(iii) it is oobh & wnelude that ele secu an : 
- was the only entity that acquired, in ion of the pose 


an interest as a beneficiary | under the trust, 


(iv) the. particular entity was required, ohdes the securities : 


_law of a country or of a political subdivision of the country 


in respect of the issuance by the trust of interests as a bene- 
_ ficiary under the trust, to acquire an interest because of the - 


: particular entity’s status at the es of the raner as a 
manager or promoter of the trust, 


_ (y) at the particular time the trust is not an oo foreign 


trust, but would be at that time an exempt foreign trust if it 


had not made an election under gee (g).0 of me oe 


| tos “eligible trust”, and 
(vi) the particular time is before the pulien: one 


(A) the first time at which the trust becomes a an exempt _ 


foreign trust, 


_(B) the first time at which the eee entity ceases 10 


be a manager or promoter of the trust, and_ 
(C) the time that is 24 months ‘after the first fine oof 


which the total fair market value of consideration re- 


ceived by the trust in exchange for interests as a benefi- 
_ Clary (other than the particular entity’s interest referred 


to in kat Gn) under the trust is se rep 


$500,000; 


(t) a transfer, by a ‘Canadok Surporiin: of se puicutas property, 
that is at a particular time a contribution by the Canadian cor- 


poration to a trust, is deemed not to be, after the particular 


_ time, a contribution by a > Canadian Baler: to me trust : 


.@ either 
(A) the trust acauires the padicules property before the 


_ particular time from the Canadian corporation in cir- 


cumstances. described in subparagraph (g)@) or ), Or 
: B) another entity acquired property before the particu- 


lar time from the Canadian corporation in circumstances 


described in subparagraph (g)(i) or (v) and because of 
that acquisition the Canadian corporation was deemed 


_ by paragraph (c) to have transferred the ake ne 


perty to the trust, 
(ii) as a ‘result of a wonster ich ansier i is referred to in 


this paragraph as the “sale”) at the particular time by any 


_ entity (referred to in this paragraph as the “‘seller’”) to an- 
_other entity (referred to in this paragraph as the “buyer”) 


_ the trust ceases to hold property that is shares, of the capital 


stock of, or debt issued by, the Canadian corporation or that 
is property the fair market value of which is derived in 


whole or in part, directly or indirectly, from shares of the 
capital stock of, or debt issued | by, the Canadian 


"corporation, 


(iii) the buyer deals at arm’s longi tone ee the 
particular time with the Canadian corporation, the trust tone 
- the seller, 


(iv) i in exchange for the sale, ie buyer transfers or pecoies 


: obligated to transfer property (which property is referred to 


in this paragraph as the “consideration”), to the seller, and _ 


deemed not to be a contribution of the Legon: oe: 


Income Tax Act, Part I, Division B 


(vy) it is reasonable to conclude . 


(A) having regard only to the sale and the consideration : 
that the seller would have been willing to make the sale — 
vit the seller dealt at arm’s length with the bu 


_ (B) that the terms and conditions made or ‘impo 
|| respect of the hange are terms and condition 
- would have bee: acceptable to the seller if the selle 
dealt at arm’ is length with the buyer, and 


_ © that the value of the consideration is not, at. or afte 
the particular time, determined in whole or in part, « 
rectly or indirectly, by reference to shares of the capital 
Pes of, or debt isstied py, As Canadian corporation; 
8 q and — pe ce 
ay a transfer, before October ul, _ 2002, to a pellanal trus 
an individual (other than a trust) of particular property is 


the individual to the trust if. 


(i) the individual identifies the trust in pregeribed form filec 
with the Minister on or before the individual’s filing-du 
date for the individual’s 2003 taxation year for a later date : 

that is acceptable | to the Minister), and 7 


(ii) the Minister is “satisfied that 


(A) the individual (and any entity not seatie: at any 
time at arm’s length with the individual) has neve 
/ loaned or. transferred, Grays or ey. restrictes 

property to the trust, | 


 (B) in respect of each eontibution ‘G@etenmined: withoe 
_ reference to this paragraph) made before October 11, 
2002 by the individual to the trust, none of the reasons 
_ (determined by reference to all the circumstances in 
cluding the terms of the trust, an intention, the laws of a. 
country or the existence of an ‘agreement, a memoran- 

_ dum, a letter of wishes or any other arrangement) for the 
contribution was to permit or facilitate, directly or ind 
rectly, the conferral at any time of a benefit (for greater 
certainty, including, an interest as a benctioay under 
the trust) on 


—(D the individuals: i. 
(ID a descendant of the Wonidal or 


_ (ID any entity with whom the individual. or desce 
~ dant does not, at any time, deal at arm’s length, and 


 (C) the total of all amounts each of which is the amoun 
of a contribution (determined without reference to thi 
paragraph) made before October 11, 2002 by the indiv 
dual to the trust does not exceed the greater of 


| 1% of the total of all amounts each of which 
the amount of a contribution (determined witho 
reference to this paragraph) made to the trust befo 

_ October 11, 2002, and. 


(I) $500. 


Technical Notes: New subsection 94(2) sets out a number of roles for u 
applying section 94. These rules are primarily relevant for the purposes of determi 
ing whether a transaction constitutes a “contribution” of property to a trust. These 
rules are also relevant for the purposes of subsections 94(7) to (9) and the amended 
reporting rules in subsections 162(10.1) and 163(2.4) and section 233.2. 


Paragraphs 94(2)(a) to (m) include rules that deem certain. loans or transfers, the 
granting of options and the provision of services to be transfers of property te an 
entity. A deemed transfer will be considered to be a contribution to a trust if 
transfer falls within the criteria of the definition “contribution” in subsection 94(1) or 
the deemed contribution rules. In this regard, it should be noted that a transfer 
loan, unless it is deemed to be a contribution under a provision of section 94, will 
be considered a contribution if it is an “arm’s length transfer” (as defined in m 
subsection 94(1)). In addition, paragraphs 94(2)(1) to (u), may — to Geen certain 
transfers not to be contributions. — 


The mules in subsection 942) generally. ne to taxation years = trusts that ite 
after 2002, but in some cases relief is provided with regard to transactions or evel 
that occur before June 23, 2000 or October 11, 2002. In addition, trusts created 
2001 and trusts created in 2002 may elect in writing (by filing the election with 
Minister of National Revenue on or before the trust’s filing-due date for the trust’ 
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taxation year in which the amending legislation is assented to) to have new section 
94 apply to its taxation years that begin in 2001 and 2002, as case may be. 


Deemed Transfers ; ‘ — 
Paragraph 94(2)(a) generally applies to indirect loans or transfers of property to a 


trust through transfers to other entities. Paragraph (a) deems a transfer of property. 


(other than an “arm’s length transfer”, as defined in new ‘subsection 94(1) or a trans- 


fer to which paragraph 94(2)(c) applies) to be a direct transfer to a trust if the pro- 


perty is transferred from one entity to another and, as a result of the transfer, the fair 
market value of the property of the trust increases or the liabilities of the trust de- 


crease. Where paragraph (a) applies, paragraph 94(2)(b) deems the fair market value 
of property deemed transferred under paragraph 94(2)(a) to be the total of all 
lue of an i market value of — 
the liabilities of the trust because of the transfer. 
© indirect loans or transfers of property to a trust. 


amounts each of which is ¢ lue of an increase in th 
the trust property or a d 
Paragraph 94(2)(c) also 
Paragraph (c) deems a transfer or loan of property (other than an “arm’s length trans- 


absolut 


fer”) from an entity to another entity to be a direct transfer to a trust where the trust 


holds property the fair market value of which is derived from property held by the 
other entity. Paragraph 94(2)(d) deems the fair market value of property deemed 
transferred under paragraph 94(2)(c) to be the fair market value of the property re- 
ferred to in subparagraph (2)(c)(i). — 
Paragraph 94(2)(e) deems a particular entity that provides a 
al assistance to another entity to have transferred property 
rty given to the particular entity by the other entity in 
other financial assistance is deemed to have 
in exchange for the property deemed by subparagr 
ferred. Under subparagraph 94(2)(h), the fair market val 
subparagraph (e)(i) to have been transferred is deemed 


the assistance. | 
Paragraph 94(2)(f) applies where any service (other than an. 
fined in subsection 94(1)) is rendered after June 22, 2000 by an entity to, for or on 
behalf of another entity. In these circumstances, the entity rendering the service is 
deemed to have transferred property to the other entity. Any property given to the 
particular entity by the other entity in exchange for the service is deemed to have 
been transferred to the particular entity in exchange for the property deemed by sub- 
paragraph (f)(i) to have be sferred. For more information o the definition “ex- 
empt service”, see th 


med under sub- 


Under paragrap : 
paragraph 94(2)(f)( to the fair mar- 


Ket value of the servi  . - : 
For greater certainty, para: h 94(2)(g) provides that a corporation is considered to 
transfer shares that it issues. Similar rules, also contained in paragraph 94(2)(g), ap- 


ply to interests in a trust acquired otherwise than from a beneficiary under the trust, 
interests in a partnership acquired otherwise than from a member of the partnership, 
or interests in an other entity acquired otherwise than from an entity having an inter- 
est in the other entity, as well as to debt issued to an entity by another entity and a 
fight (granted after June 22, 2000 by the entity from which the right was acquired) to 
acquire or to be loaned property. 


oted above, paragraph 94(2)(h) is relevant to dete 
property deemed under subparagraphs 94(2)¢ 

0 ferred. ; : ee os 
Paragraph 94(2)(i) deems an entity to have become oblige 
transfer Property to another entity where the entity becomes ob 
(e.g., the rendering of a service) that would constitute the transfer of a property to 
another entity if the act were to occur. This rule is generally relevant for th 

Of paragraph (c) of the definition “contribution” in subsection 94(1). _ 
Paragraph 94(2)(j) applies, for the purpose of applying at any time the definition 
“non-resident time” in subsection (1), if a trust acquires property of an individual as a 
Consequence of the death of the individual. In these circumstances. paragraph 


94(2)(j) deems the individual to have transferred the property to the trust immedi- 


ately before the individua - 
Paragraph 94(2)(k) appli a particular entity loans or transfers property to 
another entity at the dire or with the acquiescence of a second entity (the 
“specified entity”). In these mstances, if it reasonable to conclude that one of the 
reasons for the transfer is to avoid or minimize a liability of any entity under Part I of 
the Act that arose, or that would otherwise have arisen, because of the application of 
Subsection (3), the transfer is deemed to be a transfer made jointly by the particular 
entity and the specified entity. _ 
Paragraph 94(2)(1) also applies where a particular entity loans or transfers property to 
another entity at the direction of or with the acquiescence of a specified entity. In 
these circumstances, the transfer is deemed to be a transfer made jointly by the par- 
icular entity and the specified entity if — - 


transfer is made at a time that is not, or would not be, if t e transfer or loan 
© 4 contribution of the specified entity, a “non-resident ” (as defined in 
Subsection 94(1)) of the specified entity, and _ : 


ther _ 
the particular entity is at the time of the transfer a controlled foreign affiliate 


of the specified entity (or would be a controlled foreign affiliate of the speci- 
_ fied entity if the specified entity were resident in Canada), or 


the purposes _ 


S. 94(2) 


—~ it is reasonable to conclude that the transfer was made in contemplation of 
the particular entity becoming after the time of the transfer a controlled for- 
eign affiliate of the specified entity (or a controlled foreign affiliate of the 
specified entity if the specified entity were resident in Canada), 

The expression “controlled foreign affiliate” is defined in subsection 248(1) as hav- 
ing the meaning given in subsection 95(1), A 
Paragraph 94(2)(m) deems a particular entity to have transferred, at a particular time, 
a particular pi operty or particular part of it, as the case may be, to a second entity if _ 
+ the particular property is a share of the capital stock of a corporation held at the — 
- 1e by the particular entity, and as consideration for the disposition at _ 
articular time of the share, the particular entity received at the 
or became entitled at the particular time to receive) from the _ 
of the capital stock of the corporation, or 


pro erty (or property for which the particular property is substi- 

- perty) was acquired, before the particular time, from the second entity _ 
_by any ‘entity, in circumstances that are described by any of subparagraphs _ 
94(9)(i) to (vi) (generally, the issuance by the second entity of a financial instru- 
ment) and at the particular time, - 


—— the terms or conditions of the particular property change, 


— the second entity redeems, acquire 


is the particular property or the 
_ particular part of it, _ 


@ second entity, the debt 


quir or to be loaned property, 


Deemed Contributions - 
Paragraph 94(2)(n) applies where a particular trust makes a contribution to another 

trust. If this is the case, the contribution is deemed to have been made jointly by the 
particular trust and each other entity that is a contributor to the particular trust, 
Paragraph 94(2)(0) applies where a partnership makes a contribution to a trust. 


Where the case, the contribution is deemed to have been made jointly by th 


each entity that is a partnership member (other than a limi 
of the contribution. However, if a partnership has contributec 
d partner of the partnership may also be considered to have m 
he trust in respect of a transfer or loan made by the limited partn 


not! ‘if any of the rules in subsection 94(2) so provide.  -. 
Paragrap )(p) provides, subject to paragraph 94(2)(q) and subsection 94(9), that 
the amount of a contribution to a trust at the time it was made is deemed to be the fair 
market value at that time of the property that was the subject of the contribution. The 
tule is useful for the purposes of new paragraph 94(2)(u), subsections 94(7) and (8), 
as well as the reporting penalty provisions in amended subsections 162(10.1) and 
163(2.4). The rule is relevant because a contribution is defined by reference to a loan 
or transfer, rather than by reference to the property that was the subject of the transfer 
or loan, . —es 

Paragraphs 94(2)(q) and (x) apply to deal 
fined in new subsection 94(1)) in a trust 
such an st. The rules for speci 
investment trusts. For more detail, see the commen 
fixed interest” and “specified contributor” in 
of the definition “exempt foreign trust” in subs 


ecified fixed interest” (as de- 
issued by the trust, to acquire 
ipply in respect of commercial 
sntary on the definitions “specified 
bsection 94(1) and on paragraph (h) 
ection 94(1). : 
Paragraph 94(2)(q) deems an entity, that at any time acquires a specified fixed inter- 
est in a trust (or a right, issued by the trust, to acquire such an interest) from another 
entity (other than the trust). to have made a contribution to the trust at that time. The 
amount of the contribution is deemed to be the fair market value at that time of the 
specified fixed interest. = _ : 


Transfers deemed not to be contributions — 


2)() generally applies where a particular entity has made a contribu-— 

‘paragraph 94(2)(q)) to a trust because of acquiring a ‘specified — 
€ trust or a right to acquire such an interest, or has acquired a 
rest in a trust as a consequence of making a contribution to the _ 
trust, and at a later time the interest or right, as the case may be, is transferred, for 
arm’s length consideration, to another entity (i.¢., upon a sale of the interest or right, 
of if the other entity is the trust that issued the interest or right, upon a redemption of 
the interest or right). In these circumstances, the particular entity is deemed, for the 
purpose of applying section 94 at any time after the later time, not to have made the 
contribution in respect of the specified fixed interest, or right, that is the subject of 
the sale if immediately before the later time (Le., the time of the sale or redemption) 
the particular entity is specified contributor to the trust. 


Paragraph 94(2)(s), in very general terms, provides that a transfer of property to a 
trust by a particular entity that is a manager or promoter of the trust, in exchange for 
an interest as a beneficiary under the trust, will not be considered a contribution of 
the particular entity to the trust while the beneficial interest is acquired and held by 
the particular entity because of a requirement imposed under securities laws. Para- 
graph 94(2)(s) will be relevant in the relatively rare circumstance that a commercial 
investment trust cannot rely on the exemption for exempt foreign trusts in order to 
avoid the application of subsection 94(3). Paragraph 94(2)(s) will apply in determin- 
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. 94(2) 


ing under that subsection whether the trust has a resident contributor or connected 
contributor a e., and hence, a resident beneficiary), : 


More specifically, under paragraph 94(2)(s). a transfer oa trust o a fecricular = . 


is deemed not to be, at a particular time, a contribution to. the trust yo 


ordinary course of es of the particular entity, property to ve trust, 


“the fausfer is ; not an arm’s length transfer, but would be an arm’s length tr 


° 


if the definition “‘arm’s length transfer” in subsection 94(1) were read without 
reference to paragraph (a) and ans (b)G) to on) and oS to (viii), OL 


that definition, 


* it is reasonable to conclude that the pariscalat entity was the only entity 5 that 


acquired, in respect of the transfer, an interest as a beneficiary under the trust, 


* the particular entity was required, under the securities law of a country or of a 


political subdivision of the country in respect of the issuance of beneficial inter- _ 
ests by the trust, to acquire the interest because of the particular entity’s status at _ 


the time of the transfer asa a or promoter (as cd in subsection 7a) 
of the trust, : : 


at the particular time the trust is not an exempt foreign | trust, bet would be at that _ 


time an exempt foreign trust if it had not mee an Cen under k varasrart ) of. 
the definition “eligible trust”, and _ / 
_« the ae time is before the earliest of 
— the first time at which the trust becomes an exempt foreign trust, 


— the first time at which the particular entity ¢ ceases to 2 a manager or Pro 
moter of the trust, and _ S 


_— the time that is 24 months after the first time at hich the total fair market 
value of consideration received by the trust in exchange for beneficial inter- 


ests (other than the particular entity’s interest referred to in subpeaerDl 


94(2)(s)Giit)) i in the trust is greater than $500, 000. 
Paragraph 94(2)(t) generally expunges a contribution of shares or indebtednas ofa 
Canadian corporation from the corporation to a trust if the corporation issued Gn 
circumstances described in subparagraph 94(2)(g)(i) or (v)) the shares or the debt to” 


the trust (or to another entity in circumstances that resulted in the Canadian corpora- 


tion being deemed by paragraph 94(2)(c) to have transferred particular property to 
the trust) and the trust or an other entity later sells the shares or indebtedness in 
circumstances in | which ie parties to the sale oe with - other on an arm’ s = 
basis. / 


However, the application of Oe will not effect oe appl Aton of Ae or 


(g) in respect of the original transfer by the corporation to the trust or the other entity: 


such transfers will continue to be treated as transfers under section 94, In addition, 
the application of 94(2)(t) will not expunge the status as a contribution to the trust of 
a transfer made by an entity and involving the corporation (e.g,, an entity that trans-_ 
ferred property to the corporation, and hence trust, ee of the oo of 
paragraph 94(2)(c) and (m)). : : 

More specifically, under paragraph 94(2)(t) a ne — a Canadin corporation of 
particular property (. e.. a share or debt), that is at a particular time a contribution by 
the Canadian corporation to a trust, is deemed not to be, after the pee time, a 
contribution by the Canadian corporation to the trust it 


+ either the trust acquired the particular property before the particular time ofom 
the Canadian corporation in circumstances described in subparagraph 94(2)(g)(i) 


or (v), or another entity acquired property before the particular time from the _ 


Canadian corporation in circumstances described in subparagraph 94(2)(g)G) or 
(v) and because of that acquisition the Canadian corporation was deemed by par- 
agraph 94(2)(c) to have transferred the particular Property to the trust; 


as a result of a transfer (i.e., a sale of, or a redemption by the Canadian corpora- 
tion of, the issued shares or debt) at the particular time by any entity (referred to 


in the paragraph as the © ‘seller”) to another entity (referred to in the paragraph as _ 


the “buyer”) the trust ceases to hold property that is shares of the capital stock of, 
or debt issued by, the Canadian corporation or the trust ceases to hold property 
that is property the fair market value of which is derived in whole or in part, 

- directly or indirectly, from shares of the capital stock of, or debt issued 2 the 
Canadian corporation; 


the purchaser deals at arm’s length immediately before the particular time with 
the Canadian corporation, the trust and the seller, 


property (which property is referred to in the paragraph as the “consideration” )s 
to the seller; and “ 


it is reasonable to conclude 


° 


_— having regard only to the sale and the consid: anon that the seller would 


have been willing to make the sale if the seller dealt at arm’s length wath the | 


_ buyer, 


_— that the terms and conditions made or nposed in respect of the ohne are 
terms and conditions that would have been acceptable to the seller if the 
seller dealt at arm’s length with the buyer, and 


Paragrap 94(2)(u) applies to a transfer before October tL 2002, t toa personal trust 


i ticular time and in the 
ne particular catty bas Gao o before . par a subparagraphs. 942)Q)G) and (ii) are met, the transfer of the particular property is 


deemed not to be a contribution of. the particular property by the individual t the 


in exchange for the sale, the purchaser transfers or becomes obligated to eer 


Income Tax Act, Part I, Division B 


__— that the value of the consideration i is not, at or after the particular ime, deter- 
mined i in whole or in part, directly. or indirectly, by reference © shares of the 
- capital s stock of, or : 


by an individual (other than a trust) of particular property, Where the c ons in 


trust. Paragraph 94(2)(u) is intended to prc vide relief to. individuals that have tran 
ferred a relatively small amount of property to a trust (e. g., the initial settlement ol 
coin on the trust) where the individual can reasonably be considered not to have been 
involved with the use of the trust as part of what is commonly referred to as an estate 
freeze (Le., see the. ‘condition it n clause 94(2)(u)(ii)(A) that the trust ne have a 
quired from the individual restricted property). 


The conditions. in subparagraphs 94(2)(u)(a) and Gi) are that 


- * the individual identifies the trust in prescribed form filed with the Minister o on 
before the individual’s filing-due date for the ee s 2003 taxation year (0 
a later date ‘that is acceptable to the Minister), and — 


> the Minister i is ‘satisfied that 
the individual (and any entity not dealing at any tim: at arm’s bagi with 

the individual) has never loaned or transferred, directly ¢ or indirectly, re- 
stricted property to the trust, a 


‘in respect of each contribution (ened wilout reference to ‘paragraph S 
 94(2)(u)) made before October 11, 2002 by the individual to the trust, none 
of the reasons (determined by reference to all the circumstances including : 
‘the terms of the trust, an intention, the laws of a country or the : existence 
an agreement, a memorandum, a letter of wishes or any other arrangement 
for the contribution was to permit or facilitate, directly or ‘indirectly, the con 
ferral at any time of a benefit (for greater ey mud an Le a 
beneficiary under the trust) on. ee co - 


(Dd the individual, 
dda descendant of the individual, or” 


(HD any entity with whom the individual or 1 descendant does a0 at 
time, deal at arm’s length, and 8 


—— the total of all amounts each of which | is the amount of a contribution (deter 
mined without reference to paragraph 94(2)(u)) made before October 
2002 by the individual to the trust does not exceed the greater of — 

(i) 1% of the total of all amounts each of which i is the amount ee a con- 
tribution (determined without reference to ‘paragraph 94(2)(u)) made 
the trust before October 11, a7, and 


a) $500. 


The ‘examples below illustrate the operation of cubsecuca 94(2) and the definit 
“contribution” in subsection a) : : 


Example i - : 
Donald is a long-term resident of Canada, In 2003, Donald pays jason than j fai 
__ market value consideration for a property acquired from a corporation. A non 
- resident trust holds shares in the corporation. The | ae market value of thos 
_ shares increases because of the transaction. 

Rois 
1. Under paragraph 94(2)(a), Donald is considered: to have tran: ne red ‘property 
to the trust in these circ umstances, qi he Coa for arm s length santos doe 
not apply. 

2. As a consequence, Donald Is : considered to have made a connputicn to th , 
trust, which results in Donald ee a contributor and | a resident contributor to 
the trust. . : : 

ge Z 
ZL ici, a long-term wesident of Canada, ones propery. to Came on eo : 
tion that Canco direct Canco’s wholly-owned foreign subsidiary ( Foreignco-1 ) 

___ to transfer properties to another corporation (Foreignco- - ag consideratio 

that is less than fair market value. - - : 
a ‘Shares of the capital ; stock of Foreignco-2 are held by a @ non- seston trus! 


3. The fair market value of the Foreignco- -2 shares increases as a result of the 
__ increase in the fair market value of the property owned by Foreignco-2. 


Results 


1. The ae to Canc > and t to Foreigner? are part al, the . same serie. & 
transactions. ; : 


2, Because of paragraph oA 2 Xe Xa), the Gane to Weveiive is considera to 
be a transfer by Foreignco-1 to the trust. Because of paragraph 94(2)( 1), 
_ transfer by Foreignco-I to the trust is considered to be jointly made 
Foreignco-1 and Canco. (This would also be the result under paragra) 
94(2)(k), if it was intended to avoid or minimize a liability under Part 1. ) 1 
exception for arm's length transfers does not apply. 


3. Canco is considered to have made a contribution to the non- -resident ir 
because of paragraph (a) of the definition “contribution” in new subsection 


94(1). Lucie is considered to have made a contribution to the trust under pard- 
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graph (b) of that definition. Both Lucie and Canco are therefore contributors 
and resident contributors to the trust. - 


4. Foreignco-1 is also a “contributor” to the trust, but is not a “resident contrib- 


utor” as long as it does not become resident in Canada. 


Related Provisions: 51(1)(c) — Exchange of convertible property for purposes of — 
94(2)(m);  87(2)(j.95) — Amalgamation — continuing corporation; 94(1)‘‘arm’s 
length transfer”(b) — Certain transfers under 94(2)(g) excluded; 94(9) ——- Determina- 


tion of contribution amount for 94(2)(u)Gi(C). 


(3) Liabilities of non-resident trusts and others — Where 


at a specified time in a particular taxation year of a trust (other 


than a trust that is, at that time, an exempt foreign trust) the trust is _ 


non-resident (determined without reference to this subsection) 
and, at that time, there is a resident contributor to the trust or a 


resident beneficiary under the trust, 


(a) the trust is deemed to be resident in Canada throughout the - 


_ particular taxation year for the purposes of _ 
Gi) section 2, -. 
(ii) computing the trust’s income for the particular taxation 
vee = 2 oe 
(iii) applying subsections 104(13.1) to (2¢ 
_ respect of the trust and a beneficiary un 
(iv) applying clause 53(2)(h)(i.1)(B), the definiti 
resident entity” in subsection 94.1(1), subsection 
107(2.002) and section 115, in respect of a beneficiary 
under the trust, _ . 
(v) subsection 111(9), 
(vi) determining an obligation of the trust to file a return 
under section 253.3 or 2334, 
(vii) determining the rights and obligations of the trust 
under Division id J,  . 
(viii) determining the liability of the trust for tax under Part 


I, and under Part XIII on amounts paid or credited (in this — 


paragraph having the meaning assigned by Part XIID to the 
trust, — : 

(ix) determining the liability of a non-resident person for 
tax under Part XIII on an amount (other than an exempt 
amount) paid or credited after 2003 by the trust to the non- 
resident person, and _ 


(x) determining whether a foreign affili 

(other than the trust) is a controlled foreign affi 

taxpayer; _ 

in applying subsections 20(11) and (12) ; ection 126, 

(i) in determining the non-business income tax (as defined 

_ by subsection 126(7)) paid by the trust for the particular 
taxation year to the government of a country other than 
Canada no amount shall be included to the extent that it can 
reasonably be regarded as attributable to income from a 
source in Canada, and 


oa taxpayer 
liate of the 


6) 


(ii) if the trust elects, by notifying the Minister in writing in 


its return of income for the particular taxation year, to have 
this paragraph apply, — 
(A) the trust’s income for the particular taxation year 
(other than the portion of the income that is from 
sources inside Canada or that is from a source, outside 
Canada, that is a business carried on by the trust outside 
Canada) is deemed 


(I) to be income of the trust from sources (other than 
a business carried on by the trust) in the particular 
country (other than Canada) in which the trust is res- 
ident (determined without reference to this subsec- 
tion), and Le 
(I) not to be from any other source, and 

(B) in determining the income or profits tax paid by the 

trust for the particular taxation year to the government 


of the particular country there shall be included only the 
total of all amounts each of which is the amount of an 
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income or profits tax that was paid by the trust for the 
particular taxation year to the government of a country 
(other than Canada) and that can reasonably be regarded 

as a tax paid on the trust’s income for the particular tax- 
ation year (other than the portion of the income that is 

_ from sources inside Canada or that is from a source, 
_ outside Canada, that is a business carried on by the trust 
outside Canada); Ly _ 
he trust was non-resident throughout its taxation year 
in this paragraph as the “preceding year”) immedi- 
ding the particular taxation year, the trust is deemed _ 


_ (i) immediately before the end of the preceding year, dis- 
_ posed of each property (other than property described in 
any of subparagraphs 128.1(1)(b)(i) to (iv)) held by the 
_ trust at that time for proceeds of disposition equal to its fair 
‘market value at that time, and = 
(ii) at the beginning of the particular taxation year, acquired 
_each of those properties so disposed of at a cost equal to its 
Piocecds of disposition, = 
(d) each entity that at any time 
a resident contributor to the 
under the trust _ 
(i) has jointly and severally, or solidarily, with the trust and 
with each other such entity, the rights and obligations of the 
trust in respect of the particular taxation year under Divi- 
sions I and J, and 


_ (ii) is subject to Part XV in respect of those rights and obli- 

gations; and -_ 

ach entity that at any time in the particular taxation year is — 

. ficiary under the trust and was a person from whom an 
amount would be recoverable at the end of 2002 under subsec- 
tion (2) (as it read in its application to taxation years that began 
before 2003) in respect of the trust if the entity had received © 
before 2003 amounts described under paragraph (2)(a) or (b) 
in respect of the trust (as those paragraphs read in their appli- 
cation to taxation years that began before 2003) 


(i) has, to the extent of the entity’s recovery limit for the 
year, jointly and severally, or solidarily, with the trust and 
with each other such entity, the rights and obligations of the 
trust in respect of the taxation years, of the trust, that began 


tk 


the particular taxation year is 
trust 


or a resident beneficiary 


before 2003 under Divisions I and J, and 
(ii) is, to the extent of the entity’s recovery limit for the 
year, subject to Part XV in respect of those rights and 
obligations. | 
Technical Notes: New subsection 94(3) applies to a non-resident trust (other than 
an “exempt foreign trust”, as defined in subsection 94(1)) for a taxation year where, 
at a “specified time” in respect of the trust for the taxation year (generally, the end of 
the taxation year), there is a “resident contributor” to the trust or a “resident benefici- 


ary” under the trust. All of these defined expressions are explained in detail in the 
commentary on new subsection 94(1).. 


here n 94(3) applies to a non-resident trust for a taxation year, the trust is 
deemed to be resident in Canada throughout the year for the purposes specified in 
paragraph 94(3)(a). Except to the extent otherwise provided by subsection 94(4), a 
trust is deemed to be resident in Canada for a taxation year under subsection 94(3): 


+ for the purposes of applying section 2, in computing the trust’s income for the 
year and computing the trust’s liability for tax under Part I — with the result that 
the trust is subject to tax under that Part on its world-wide income for the year 
(including, for example, its income determined as a result of deemed dispositions 
under subsections 104(4) to (5.2) or 128.1(4) and, for example, in determining 
whether a foreign affiliate of the trust is its controlled foreign affiliate and 
whether it has FAPI); 


e 


for the purpose of subsection 111(9), with the result that in determining the 
trust’s losses for the taxation year, subsection 111(9) will not apply in computing 
its taxable income for the year; : 


° 


for the purpose of applying clause 53(2)(h)(i.1)(B) — with the result that the ad- 
Justed cost base to a beneficiary of the beneficiary’s interest in a trust to which 
this clause applies is computed in the same way as for interests in trusts resident 
in Canada; 


. 94(3) 


_ + for the purpose of apples the definition “non-resident entity? | in “subsection. / 
- 94.1(1) — with the result that a beneficiary's interest in the trust is not treated as _ 
new 


an interest of a beneficiary ina forage investaene entity for the — of 
sections 94.1 to 94.45 : : 


oO 


under the trust generally accords with the tax. treatment available to beneficiaries | 
under trusts that are resident in Canada; ee 


* 


sections 233.3 and 233. 4 — with the result that the trust AS required to file infor- 


mation returns. under sections 233.3. (information return on foreign roperty 


holdings the total cost of which exceeds ee and 233. 4 Cpfoneal 
on foreign affiliates); 


«forthe ‘purpose of determining. the lability of the trust for tax finde: i 


with the result that the trust is exempt from Part XIII tax on amounts paid or 


credited to it (for more detail, see the commentary to. subsection o) 


+ for the | purpose of determining the liability of anon- -resident person for tax under / 
Part XIII on amounts paid or credited after 2003 by the trust to the Ben yesident : 


person (other than exempt amounts, as defined in subsection 94(1))); 


for the purpose of determining after July 18, 2005 whether a foreign. affiliate of a 


© 


taxpayer (other than the trust) is a controlled foreign affiliate of the taxpayer; and 


_» for the purpose of determining the rights and obligations of the trust under sec- 
tions 150 to 180 — with the result that various administrative provisions in the 


Act apply in the same way as to other trusts resident in Canada. (These provi- 


sions include those with regard to the filing of returns, assessments. tax pay- 
ments, arrears interest, ee interest, instalment interest, ge refunds: and 


appeals.) 


A trust to which subsection 943) ales is deemed to: ‘be ser) in fs Conada 


throughout the year for the above purposes, including the computation of its income 
and its taxable income and section 2 of the Act. Section 2 imposes on every person 
resident in Canada at any time in a taxation year an obligation to pay an income tax 
on that person’s taxable income for the year. : 


Under paragraph 1 of the resident article in Canada’s income tax treaties, a reference 
in such a treaty to a “resident of a Contracting State” means any person who, ee 


the law of that State, is liable to taxation in that State by reason of the person’s 


domicile, residence, place of management or any other criterion of a similar nature. 

A person, in this context, would generally include a trust because of the definition 
“person” in Canada’s income tax treaties. Because a trust to which subsection 94(3) 
applies is deemed to be resident of Canada and is liable to tax in Canada on its 
worldwide income, it will be considered a resident of Canada under paragraph | of 
the resident article in Canada’s income tax treaties, whether it is also considered to 
be resident, under the applicable treaty, in another country OF not. 


A trust that is also resident of the other contracting state under a. particular treaty 
would be a dual resident under the treaty. In the event of dual residency under an 
income tax treaty, the tie-breaker rules in the resident article applicable to individuals 
would not apply. The Canada Revenue Agency has expressed the view that in this 
context, the term “individual” is to be interpreted to mean natural person and not a 
trust, The Agency has indicated that this interpretation would generally prevail across 
most if not all of Canada’s income tax treaties if the definition “person” in the partic- 
ular treaty under consideration makes reference to both an “individual” and a “trust”. 

Even if a trust were considered an individual for the purpose of an income tax treaty, 
it is clear from the context of the tie-breaker rule applicable to individuals oy ‘it is 


intended to apply only to natural persons. This is because expressions such as “per-_ 


sonal home”, “centre of vital interest” and “habitual abode” used in the tie-breaker 
rules have meaning only in reference to natural persons and would not be of use in 
clarifying the residence of a trust for the purpose of a treaty. 


In this regard, paragraph. 94(3)(b) applies for the purposes of too iecclions 
20(1 1) and (12) and section 126 in respect of the trust. Paragraph 94(3)(b) allows a 
trust to elect for the special rules in that paragraph to apply in. determining the trust s 
eligibility for a foreign tax credit. If the trust elects for a taxation year, ; 


* the trust’s income for the taxation year (other than the portion of the income that 
is from sources inside Canada or that is from a source, outside Canada, that is a 

_ business carried on by the trust outside Canada) is deemed, for the Purposes « of 
subsections 20(11) and (12) and section 126, 


- — to be income of the trust from sources (other. than a See Ged on by 
the trust) in a particular country (other than Canada) in which the trust is 
resident (determined without reference to this subsection), and a 


- — not to be from any other source; and 


« in determining the income or profits tax paid by the trust for the taxation year to 
the government of the particular country the trust can pool the total of all 
_ amounts each of which is the amount of an income or profits tax that was paid by 
the trust for the particular taxation year to the government of a country (other 
than Canada) and that can reasonably be regarded as a tax paid on the trust's 
- income for the taxation year (other than the portion of the income that is from 
sources inside Canada or that is from a source, outside Canada, that is a business 
carried on by the trust outside Canada). 


of a country other than Canada no amount shall be included to th 
re Solos € regarded : as attrit 


for the purposes of el subsections 104(13. i; to 09), and 10702. 1D and 


_ (2.002) and section 115 — with the result that the tax treatment of beneficiaries / tion 943 , 


for the purposes of determining the obligation of the trust to vide a retum under . 


apply i in the preceding taxatio year only brea : 


Income Tax Act, Part I, Division B 


Paragraph 94(3)(b) also provides | that in determining he non-business inc me tax ( 
defined by subsection 126(7)) paid by the trust for a taxation year to the gov nment 

xtent t in 
utable. to income { fi rom 2 a sourc i AG , 


ee 1 ibjec 
existing paragra| fh 94(1)(c) for he Boh year is doomed immed 
ae before the end of the as taxation year, to have disposed of each prop 
subparagraphs 128 1A) 9 (iv)) held | 
‘ ‘its fair mar valu 


fee aad each of those pr p fis 
of. dis vosition — y 


Note, in this regard, that, ee 


94(3)(a). _ 
Paragraph 94(3\(c) i is tended to ei 
that migrate to Canada — that certain” gains of losses chat aceiel on cert in proi 
of the trust while the trust was non-resident are not subject to taxa ion in Canad 


Paragraph 94(3\(c) also complements the mile in subsection 94( ; 
where a non-resident trust ceases to be an “exempt foreign trust” (as defined 4 in sub 
section 94(1)). In this case, subsection 94(6) establishes the beginning of an . 
“stub” taxation year. If subsection 94(3) applies for that “stub” year, paragraph 
94(3)(c) would be applicable with regard to the ere held 
beginning of that “stub” year. 


Example ZL : Z 
A trust is created in 2003. The t: vet is at ‘at any y time an exon! : 
the end of its 2003 taxation year, the trust is non- -resident and there are no re 
dent contributors to the trust and no resident beneficiaries under the trust. 


On F. ebruary 1, 2004, John makes a contribution to the trust. At the end of the 
_ trust's 2004 taxation year, John iS a i feget cone oar to the ust and 
trust is non-resident. : 


On July 1, 2005 the sole trustee of the trust moves to Conse, ene: residen 
in Canada at that time and remains resident in Canada throughout the remain 

__ der of the year. Immediately before the trustee became resident in Canada, th 
_ trustee was non- resident and im eae a pode contributor to te tru. 


Results 
Trust’s 2003 Taxation Year 


1. Subsection 94(3) does not apply to deem the trust to be resident i in n Canada i I 
_ computing its income for its 2003 taxation 


Trust's 2004 Taxation Year 


2. Paragraph 94(3)a) applies to doen he trust to ein in Canad 
throughout its 2004 taxation year, for a number of purposes, including the com: 
putation of tts income. Because the trust was non-resident throughout its 2003 
taxation year, paragraph 94(3)(c) also applies to deem the trust to have dispo 
of its property (other than certain properties described in subparagraphs 
128.1(1)(b)(i) to (iv)) for fair market value proceeds immediately before the end 
of its last 2003 taxation year and to have reacquired those properties at a co. 
equal to that fair market value at the beginning of the 2004 taxation year. B 
cause of paragraph 94(4)(d), the application of the deemed residency rule t 
paragraph 94(3)(a) will not cause the trust to become resident i in Canada. ah 
purposes of subsection 228. i do . 


_ Trust's 2005 Taxation Year _ 


3. Because the trustee of the trust becomes wilco) in gids on duly L 200. 
paragraph 128.1(1)(a) will apply to deem the trust to have a taxation year-e1 

_ immediately before the change of residency. At the end of this first 2005 taxati 

year of the trust, paragraph 94(3)(a) applies to deem the trust to be resident i 
Canada, throughout that first 2005 taxation year, for a number of purposes, 
cluding the computing of its income. However, paragraph 94(3)(c) will not ap} 
_ because the trust was resident in Canada (i.e. because of the application of pa 
—_ agraph 94(3)(a) to the trust's 2004 taxation year) thrdughout the year prec edin, 
the 2005 taxation year. / / 


4, Paragraph 128. 1(1)(a) also applies to deem the rust to have a new taxa 
year at the time the trustee becomes resident in Canada on July 1, 2005. Becaus 
the trust is resident in Canada at the end of this second 2005 taxation yea. 
paragraph 94(3)(a) does not apply to deem the trust to be resident in Conga 
_ computing its income for that year. 


- 5 As the trust is resident in Canada for the ae 2005 taxation year (ie, t 
2005 taxation year discussed in #3 above), subsection 128.1(1. 1) suspends 
application of the deemed disposition and re-acquisition rules in paragrapl 
128.1(1)(b) and (c) that would otherwise apply in respect of the end of that fi 
2005 taxation year because of the trust becoming resident in Canada on July 
2005. This ensures that the trust does not realize at that end of that first 201 
taxation year any accrued gains or losses of the trust solely Ds because ae basis 
the trust’s residency in Canada changes. 


6. Note that where subsection 128.1(1.1) applies to a trust, it suspends only t 
application of paragraph 128.1(1)(b) (as a result paragraph 128.1(1)(c) also 
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no, application) to the trust. If the trust becomes resident in Canada, it would 
continue to be subject to paragraph 128. }(1 a). Also note. that paragraph 
94(4)(d) ensures that the application of paragraph 94(3)(a) to the trust will not 
affect the determination of whether the trust becomes resident in Canada for the 
purposes of subsection 128.1(1). ——rt—“‘i‘—O—SsSs se 
Paragraph 94(3)(d) imposes liabilities for a taxation year on entities who are “resi- 
dent contributors” or “resident: beneficiaries”. Where subsection 94(3) applies to a 
trust for a taxation 


year, each of these entities is Jointly and severally, or solidarily, | 
liable with the trust in respect of the trust’s obligations under sections 150 to 180. - 


Typically, the most significant obligation in this context is the obligation to pay tax 


instalments pursuant to section 156. However, the extent of the liability imposed by _ 


paragraph 94(3)(d) is limit 


w subsection 94(7). For more int 
commentary on subsecti . - 


t would be recover- 


those paragraphs read in their application to taxation years. 
Where subsection 94(3) applies to the trust for a taxation 
to the extent of the entity’s recovery limit for the yes 

rily, liable with the trust in respect of the trust’s obli 
0. Note that where a trust created in 2001 or 2002 ha 
orce of new section 94 to have new section 94 appl: 
egin in 2001 or 2002, as the case may be, paragraph 94( 


4 cause “old” section 94 would never have appli 


Note that subsection 94(3) generally does not result in the creation of any obligations: 
for a trast that is subject to subsection 94(3) to withhold tax unde: Part XIII or to pay 
any tax under Part XIII.2 in respect of distributions of 
from Canadian sources to n. resident beneficiaries. 


Instead, the rules in ne 
teasonable level of Part 
trust in the event the tru 
their capacity as bene 
tion 104(7.01). 
In addition, in the event that 
that amount is not referre 


> that income to non-resident be 
information, see the com 


amount, except to the extent that the amount is described in paragraph (b) of the 
definition “exempt amount” in subsection 94(1), or paid or credited before 2004. - 


Related Provisions: 75(3)(c.2) — Reversionary trust rules do not apply to non- 
Tesident trust; 94(4) — Excluded provisions for 94(3)(a); 9A(5), (5.1) — Trust 
deemed to cease being resident in Canada; 94(7) — Limit to amount recoverable 
under 94(3)(d); 94(8) —“Recovery limit” for 94(3)(e); (a5)— 
deemed disposition of property when no resident contrib 
it to trust’s deduction under 104(6); 128.1(1.1) 
Acquisition on immigration of trust; 160(2.1)— A 
(3)(d) or (e); 160(3) — Discharge of liability under ‘ 
: ere trust receives rental income from property in Cana 
nation return by contributor; 233.3(3) — Annual informal 
est. : : : 


(4) Excluded provisions — Paragraph (3)(a) does not apply to 
m a trust to be resident in Canada for the purposes of 


trust” and “exempt taxpayer” in subsection (1); 
_tion “Canadian ps 
107.4(1)(c) and pa 
trust” in subsection 132(6); _ 


that would arise under section 215; oe 
_(d) determining whether, in applying subsection 128.1(1), the 
trust becomes resident in Canada at a particular time; 

(e) determining whether, in applying subsection 128.1(4), the 
trust ceases to be resident in Canada at a particular time; 

f) subparagraph (f)(i) of the definition “disposition” in subsec- 
ion 248(1); — 
(g) determining whether subsection 107(5) applies to a distri- 
ution on or after July 18, 2005 of property to the trust; and 
(h) determining whether subsection 75(2) applies to deem an 
‘amount to be an income, loss, taxable capital gain or allowable 
_ Capital loss of the trust. _ 


entity that is a ben- 


income earned by the trust 


' Subsection 104(7.01) are designed so that there will be a - 
ect of Canadian-source income received by the 
neficiaries in 
ry on subsec- : 


ays or credits an amount to a non-resident and _ 


paragraph 104(7.01)(b) in respect of the trust for the - 
taxation year, the non-resident will continue to be liable for any Part XIII tax on the. 


(a) the definitions “arm’s length transfer”, “exempt foreign 
(b) paragraph (14 (b), subsections 70(6) and 73(1), the defini- / 
partnership” in subsection 102(1), paragraph - 
paragraph (a) of the definition “mutual fund 


(c) determining the liability of a person (other than the trust) 


S. 94(5) 


Technical Notes: New subsection 94(4) provides that the rules. in paragraph 
94(3)(a) treating non-resident trusts as resident in Canada do not apply for the pur- 
poses of: 


* the definitions “arm’s length transfer’, “exempt taxpayer” and “exempt foreign 
trust’ in subsection 94(1) — thus ensuring that there is no circularity in applying 
those definitions due to fact that those definitions impose a requirement that a 


trust be non-resident; ef _ 
subsections 70(6) and 73(1) and paragraph 107.4(1)(c) (other than, for transfers _ 
__ to trusts that occurred before February 28, 2004, subparagraph 107.4(1)(c)(i)), 
raph (f) of the definition “disposition” in subsection 248(1) — thu 7 
es allowing in some cases for a rollover of property on trans 
ent trust generally do not apply to transfers to a trust other 
in Canada by subsection 943); 


Se 


r subsection 107(5) applies to a distribution on or after July 


18, 2005 of property to the trust; 


° 


hether an amount can. be. attributed, under subsection 75(2), to 
tule had earlier been proposed through a modification to subsec- 


subsection 132(6) —— mak- __ 


Paragraph ( 
ing that a trust deemed to b ada by subsection 94(3) will 


_ not be treated as a mutual fund trust f 


determining, for taxation years that begin after July 18, 2005, whether a partner- 
ship is a “Canadian partnership” (as defined in subsection 1 02(1)); and 


ss 


determining whether, in applying subsection 128.1(1), the trust becomes resident. 
_ in Canada at a particular time and determining whether, in applying subsection 
_ 128.1), the trust ceases to be resident in Canada at a Patticular time — thus _ 
_ ensuring that the deeming of a trust to be resident under paragraph 94(3)(a) does 
affect a determination of whether a trust has changed residence at 

€.g., upon a change of trustees or upon a change of residence 


See OS 


taphs 94(4)(e) and (f) are generally suspended, for a brie 

pplication to a trust that is subject without interruption to “old” 
94. That transitional period starts immediately after the end of the _ 
trust’s last taxation year for which it was deemed resident by “old” section 94 and 
ends immediately after the beginning of the trust’s first taxation year that begins after 
2002 (.e., its first taxation year in respect of which “new” section 94 applies). This is 

intended to ensure that section 128.1 does hot apply to a trust solely because of the — 
transition between the old and new NRT regimes. The suspension of paragraphs 
94(4)(e) and (H does not apply. however, where in the transitional period a change in 
the trustees of the trust occurred (e.g., the number of trustees changed, the residency 


of any of the trustees changed, or any of the trust S$ was replaced), 


Furthermore, except as otherwise perm 
94(3)(a) does not relieve a payer of Canadi: 
withhold amounts under section 215 i h amounts paid to a trust. 
deemed to be resident in Canada by subsecti 4(3). This is so even though such a 
trust is not liable for Part XIII tax on amounts paid or credited to it, because of the 
application of subparagraph 94(3)(a)(viii). The trust would be expected to apply for a 
refund of such tax, which would be given except to the extent that there are any 
outstanding liabilities of the trust with regard to Part I tax, 


ection 216(4.1), paragraph 
‘ome from the obligation to. 


y follows a taxation year of the trust 
_ throughout which it was resident in Canada: 
- (b) at the beginning of which there was a resident contributor 
to the trust or a resident beneficiary under the trust; and 
(c) at the end of which the trust is non-resident. © 
Technical Notes: New subsection 94(5) deems a trust to have ceased to be resident 
in Canada at the earliest time in a specified period at which there is neither a “resi- 
dent contributor” to the trust nor a “resident beneficiary” under the trust. For this 
purpose, the specified period is the period that would (if the Act were read without 
reference to subsection 128.1(4)) be a taxation year of the trust 
+ that immediately follows a taxation year of the trust throughout which it was 
resident in Canada, : — — 
* at the beginning of which there was either a resident contributor to the trust or a 
resident beneficiary under the trust, and 


at the end of which the trust is non-resident. 


e 


S. 94(5) 


For more information on the expressions “resident contributor” and “resident benefi- 


ciary”, as defined in new subsection 94(1), see the commentary on those provisions. — 


Where subsection 94(S) applies, the cessation of residence in Canada of a trust re- 


sults in the application of subsection 128.1(4). Under that subsection, a taxation year 


of the trust is deemed to have ended immediately before the ear] iest time in the speci- _ 
fied period described above. At that deemed taxation year-end, the criteria in subsec- 


tion 94(2) are satisfied. Accordingly, the trust will be subject to tax under Part I on its 
worldwide income for that year because it is considered under subsection 94(3) to be 


resident in Canada throughout that year. Under new paragraph 94(3)(@), each “resi-. 


dent beneficiary” or “resident contributor” at the time of that deemed taxation year — 
end can be jointly and severally, or solidarily, liable with the trust for the trust’s 
income tax Habilities under the Act for that year. (For more detail on the expression 


“solidarily”, please refer to the introductory commentary above on new section 94.) __ 


Related Provisions: 94(3)(a) [proposed] — Trust deemed resident in Canada: 
104(4)(a.5) — Trusts — effect of 94(5) on deemed disposition of property. — 


(6) Becoming or ceasing to be an exempt foreign trust — 


If at any time a trust becomes or ceases to be an exempt foreign 


trust (otherwise than because of becoming resident in Canada), 


(a) its taxation year that would otherwise include that time is 
deemed to have ended immediately before that time and a new 


taxation year of the trust is deemed to begin at that time; and 


(b) for the purpose of determining the trust’s fiscal period after 


that time, the trust is deemed not to have established a fiscal — 


period before that time. 


Technical Notes: New subsection 94(6) generally provides that, if a trust becomes 


or ceases to be an “exempt foreign trust” (as defined in new subsection 94(1)) at any © 


time, the trast’s taxation year is deemed to have ended immediately before that time, 
a new “stub” taxation year is deemed to have begun at that time and the trust is 


deemed not to have established a fiscal period before that time. However, subsection — 
94(6) does not apply where a trust ceases to be an exempt foreign trust because it 


becomes resident in Canada. 


Subsection 94(3) may apply in respect of the later “stub” taxation year of the trust if 


the criteria set out in that subsection are satisfied at a “specified time” in respect of - 
the trust for the taxation year (generally, the end of the taxation year). Where this is. 
the case, the trust would be subject to tax under Part I on its world-wide income for _ 
that later “stub” year because it would be considered under subsection 94(3) to be 


resident in Canada for that year. 


(7) Limit to amount recoverable — The maximum amount 
recoverable under the provisions referred to in paragraph (3)(d) at 
any particular time from an entity in respect of a trust (other than 
an entity that is deemed, by subsection (12) or (13), to be a con- 
tributor or a resident contributor to the trust) and a particular taxa- 
tion year of the trust is the entity’s recovery limit at the particular 
time in respect of the trust and the particular year if _ 


(a) either 


(i) the entity is liable under a provision referred to in para- 
graph (3)(d) in respect of the trust and the particular year 
solely because the entity was a resident beneficiary under 
the trust at a specified time in respect of the trust in the 
particular year, or / - 


(ii) at a specified time in respect of the trust in the particu- 
lar year, the total of all amounts each of which is the 
amount, at the time it was made, of a contribution to the 
trust made before the specified time by the entity, or by an- 
other entity not dealing at arm’s length with the entity, is 
not more than the greater of _ 


(A) $10,000 and 


(B) 10% of the total of all amounts each of which was 
the amount, at the time it was made, of a contribution 
made to the trust before the specified time; 


(b) except where the total determined in subparagraph (a)(ii) in 
respect of the entity and all entities not dealing at arm’s length 
with it is $10,000 or less, the entity has filed on a timely basis 
under section 233.2 all information returns required to be filed 


by it before the particular time in respect of the trust (or on any _ 


later day that is acceptable to the Minister); and 
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(ec) it is reasonable to conclude that for each transaction o 

event that occurred before the end of the particular year at the — 
direction of, or with the acquiescence of, the entity a 
- () none of the purposes of the transaction or event was t 
enable the entity to avoid or minimize any liability under ; 
provision referred to in paragraph (3)(d) in respect of th 
(ii) the transaction or event was not part of a series of trans- 
actions or events any of the purposes of which was to en- 
able the entity to avoid or minimize any liability unde 
provision referred to in paragraph (3)(d) in respect of th 

trust. te : Le, 
Technical Notes: New subsection 94(7) allows for a limitation of the amount th 
may be recovered from an entity that would otherwise be jointly, severally, or 
solidarily, liable for the entire amount of a trust's tax obligations under the ‘Act. Sub- 
section 94(7) applies to an entity (other than an entity that is deemed, by subsection 
94(12) or (13), to be a contributor or a resident contributor to the trust) in respect of 


particular taxation year of the trust where three conditions are satisfied. 
The first condition is satisfied in respect of a particular taxation year of the tru 
"+ where, under subparagraph 94(7)(a)(i), the entity is jointly and severally, 
_ solidarily, liable with the trust only because the entity was a “resident benefici- 
ary” (as defined in new subsection 94(1)) under the trust at a specified time in 
respect of the trust for the particular year, or _ 


+ where, under subparagraph 94(7)(a)(ii), at a specified time in respect of the trust 
for, the total amount (determined with reference to paragraph 94(2)(b), (d), (b), 
(p) and (q) and subsection 94(9)) of contributions made to the trust by the entity 
(or by another entity not dealing at arm’s length with the entity) is not more than 
‘the greater of $10,000 and 10% of the total amount of all contributions to the _ 
trust. ¢ is : 55 : ik B e e oe 
The second condition, under paragraph 94(7)(b), requires that the entity have filed: 
a timely basis all information returns required to be filed by the entity in respect 0 
the trust under section 233.2 (or on any later day that is acceptable to the Minister of 
National Revenue). However, the second condition need not be satisfied if the fir 
condition is satisfied because the total determined under subparagraph 94(7)(a)(ii) (in 
respect of the entity and all entities not dealing at arm’s length with it) is $10,000 or 
less. Q 
The third condition, under paragraph 94(7)(c), is satisfied in respect of an entity a 
a particular taxation year of the trust where it is reasonable to conclude that each 
transaction or event that occurred before the end of the particular year at the direction 
of, or with the acquiescence of, the entity satisfied the following conditions: 


* none of the purposes of the transaction or event was to enable the entity to avoid 
or minimize any liability under a provision referred to in paragraph 94(3)(d) in 
respect of the trust, and — Do 


* the transaction or event was not part of a series of transactions or events any 0 
the purposes of which was to enable the entity to avoid or minimize any liability 
under a provision referred to in paragraph 94(3)(d) in respect of the trust. — 

There are a number of transactions or events, or series of transactions or events, thai 
may result in a failure to satisfy the third condition (e.g.. an artificial dilution of an 
entity’s relative contribution to the trust (i.e., below the 10% level); or corporate 
distributions that have the effect of avoiding or minimizing the impact of the three- 
year rule described in subsection 94(9)). 


Reference should be made in this context to the definition “contribution” in subsec 
tion 94(1), as well as to related rules in subsection 94(2). _ : 
Where subsection 94(7) applies to an entity in respect of a taxation year of a trust, th 
amount recoverable at any time from the entity in respect of the year is limited to the 
person’s “recovery limit”, determined under subsection 94(8), in respect of the trus 
and the year. S . 
Related Provisions: 94(8) —- Recovery limit: 94) — Determination of contribu- _ 
tion amount. 


(8) Recovery limit — The recovery limit referred to in par. 

graph (3)(e) and subsection (7) at a particular time of a particular 

entity in respect of a trust and a particular taxation year of the 

trust is the amount, if any, by which the greater of _ - 
~ (a) the total of all amounts each of which is 

(i) an amount received or receivable after 2000 and bef 

the particular time - 7 

(A) by the particular entity on the disposition of all o 

part of the particular entity’s interest as a benefici 

_under the trust, or - — 

(B) by another entity (that was, when the amount be: | 


came receivable, a specified party in respect of the par 
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ticular entity) on the disposition of all or part of the 
specified party’s interest as a beneficiary under the trust, 


(ii) an amount (other than an amount described in subpara- 
graph (i)) made payable by the trust after 2000 and before 
the particular time to 


(A) the particular entity because of the interest of the 
particular entity as a beneficiary under the trust, or 


(B) another entity (that was, when the amount became 


_ payable, a specified party in respect of the particular en- 


tity) because of the interest of the specified party as a 


beneficiary under the trust, 


(ili) an amount (other than an amount described in subpara- 
graph (i) or (ii)) that is the fair market value of a benefit 
received or enjoyed, after 2000 and before the particular 
time, from or under the trust by _ 


(A) the particular entity, or 


(B) another entity that was, when the benefit was re- 
ceived or enjoyed, a specified part spect of the 
particular entity, or _ 


(iv) the maximum amount that would b 
the particular entity at the end of 2002 unde 


section (2) 


(as it read in its application to taxation years that began 


before 2003) if the trust had tax payable under this Part at 
the end of 2002 and that tax payable exceeded the total of 
the amounts described in respect of the entity under 
paragraphs (2)(a) and (b) (as they read in their application 
to taxation years that began before 2003), except to the ex- 
tent that the amount so recoverable is in respect of an 
amount that is included in the particular entity’s recovery 
limit because of subparagraph (i) or (ii), and - 


_ (b) the total of al amounts each of which is the amount, when 
made, of a contribution to the trust before the particular time 


by the particular entity, 


exceeds the total of all amounts each of which is 


_ (¢) an amount recovered before the particular time. from the 
_ particular entity in connection with a liability of the particular 

_ entity (in respect of the trust and the particular year or a pre- 
ceding taxation year of the trust) that arose because of the ap- 
plication of subsection (3) (or the application of section as 
_it read in its application to taxation years ran 


_ 2003), or _ 
_ (e) the amount, if any, by which the particular entity’s tax pay- 
_ able under this Part for any taxation year in which an amount 
described in any of subparagraphs (a)(i) to (iii) was paid, be- 
came payable, was received, became receivable or was en- 
joyed by the particular entity exceeds the amount that would 
_ have been the particular entity’s tax payable under this Part for 
that taxation year if no such amount were paid, became paya- 
_ble, were received, became receivable or were enjoyed by the 

_ particular entity in that taxation year. 


echnical Notes: Under subsection 94(8), the amount of the recovery limit that 
ies to a particular entity at any particular time is calculated as follows: 


DD amounts received or receivable after 2000 and before the particular time by 

€ particular entity on the disposition of all or part of the particular entity’s 

Interest as a beneficiary under the trust, or by another entity that was, at the time 
the amount became receivable. a specified party (as defined in subsection 94(1)) 

"in respect of the particular entity on the disposition of all or part of the specified 
party’s interest as a beneficiary under the trust: 


ble from 


Nn 


Nn 


_ADD the total amount (determined with referenc 


‘subsection 94(1) as it read in its application to taxation years that began before © 


ADD an amount (other than an amount described in the paragraph above) made 
payable by the trust after 2000 and before the particular time to the particular 
entity because of the interest of the particular entity as a beneficiary under the 
trust, or another entity (that was, at the time the amount became payable, a speci- 
fied party in respect of the particular entity) because of the interest of the speci- 
fied party as a beneficiary under the trust: y : 


ADD the fair market value of benefits received or enjoyed, after 2000 and before — 
the particular time, under the trust by the particular entity (or an entity that was, 


at the time the benefit was received or enjoyed, a specified party in respect of the 


articular entity), not otherwise taken into account above; 


mum amount that would be recoverable from the particular entity 

e end of 2002 under subsection 94(2) (as it read in its application to taxation 
years that began before 2003) if the trust had had tax payable under Part I of the 
Act at the end of 2002 in excess of the total of the amounts described in respect _ 
of the entity under paragraphs 94(2)(a) and (b) (as they read in their application 
to taxation years that began before 2003), 


——~ except to the extent that the amount so recoverable is in respect of an _ 
amount that is included in the particular entity's recovery limit because of 
subparagraph 94(8)(a)(i) or (ii), and 


— except where the trust was created in 2001 or 2002 and new section 94 ap- 
plies to the trust for its 2001 and 2002 taxation years because of an election 


by the trust in the coming-into-force provisi 


i ence to patagraphs 94(2)(b), (d), 
(h), (p) and (q) and subsection 94(9)) of contributions made to the trust by. the 
particular entity, to the extent that this amount exceeds the total of the first four 
soon : ee 


SUBTRACT previous recoveries by the Canada Revenue Agency (“CRA”) 
under subsection 94(3) (or under subsection 94(1) as it read in its application to 
taxation years that began before 2003, except where the trust was created in 2001 
or 2002 and new section 94 applies to the trust for its 2001 and 2002 taxation 
years because of an election by the trust in the coming-into-force provision) from 
the particular entity in respect of the trust and the year ora preceding taxation _ 
year of the trust; 


] previous recoveries by the CRA under subsection 94(3) (or under — 


_ 2003 on except where the trust was created in 2001 or 2002 and new section 94 


applies to the trust for its 2001 and 2002 taxation years because of an election by 
the trust in the coming-into-force provision) from a specified party in respect of 
the particular entity in respect of the trust and the year or a preceding taxation 
year of the trust: and a 


SUBTRACT the amount, if any, by which the particular entity's tax payable 
under this Part for any taxation year in which an amount described in any of 
subparagraphs 94(8)(a)(i) to (il) was paid, became payable, was received, be- 
came receivable or was enjoyed by the particular entity exceeds the amount that 
would have been the particular entity’s tax payable under this Part for that taxa- 
tion year if no such amount were paid, bes ame payable, were received, became 
receivable or were enjoyed by the partic ity in that taxation year. 


For more information on subsections 94(11) to (13), or the expression “specified 
party” as defined in subsection 94(1), see the commentary on those provisions. 
Related Provisions: 94(9) — Determination of contribution amount; 104(24) — 
Whether amount payable to beneficiary. 


(9) Determination of contribution amount — special 
case — If a contribution is made at any time by an entity to a 
trust as a consequence of a transaction that iS, OF as a consequence 
of a series of transactions or events that includes, the transfer at 
that time to the trust of a specified property, the amount of the 


contribu 


n at that time is deemed, for the purposes of clause 


(2)(u)(ii)(C), subparagraph (7)(a)(ii) and subsection (8), to be the 
greater of — 


(a) the amount, determined without reference to this subsec- 
tion, of the contribution at that time, and 

(b) the amount that is the greatest fair market value of the 
specified property, or property substituted for it, in the period 
that ; 

(i) begins immediately after that time, and 


(ii) ends at the end of the third calendar year that ends after 
that time. 


Technical Notes: Subsection 94(9) affects the calculation of the amount of a 
“contribution” (as defined in new subsection 94(1)) to a trust of “specified property” 
(as defined in new subsection 94(11)) for the purpose of determining whether the 
“recovery limit” limitation applies to a contributor to the trust and of determining the 
amount of that recovery limit. 


S. 94(9) 


The amount of a ‘contribution toa trust because ofa transfer to the trust of specified 
property is deemed by subsection 94(9)_ to be the greater of - (oe 


° the amount, otherwise cae! a that time of the contributions. ne 


| the amount that is the greatest ae market value of a specified property (or of | 
substituted property) in the period that begins immediately after ee and — ; 
ends at the end of the third calendar year after that time. a 


For more information on the expression * “specified property” as defined i in new 
section 94(1), see the commentary on that” provision. — o 
Subsection 94(9) allows for a reasonable opportunity for recovery y of tax by the CRA 
in the context of a transaction or series of transactions involving the transfer ‘of speci- 
fied property. Consider, for example, an estate freeze under which common shares in 
the capital stock of a corporation are transferred directly or indirectly to a non-resi- _ 
dent trust. Because of the difficulties associated with valuing the common shares al 
the time of the transfer: it ‘is ees to _ for : a valuation as described 
above. / : So : 
in conjunction | with new subsection 94(9), oe 15204) by(vi) is famenien to. 
ensure that a reassessment of a taxpayer arising out of the application of subsection 
94(9) can be undertaken by the CRA within 3 vou after the normal reassessmicnt 
period of the taxpayer in respect of the taxpayer's relevant taxation year. — - 


Related Provisions: SRN Tee year extension to. > recent 
Pete : : 


(10) Where contnbule: becomes. pesiacn. in Canada 


within 60 months after contributing --la applying this sec- 


_tion at each specified time, in respect of a taxation year of a trust, 
that is before the particular time at which a contributor to the trust — 
becomes resident in Canada within 60 months after making a con- 
tribution to the trust, the. contribution is deemed to have been 
made at a time other than a non-resident time of the contributor A 


fa) i in applying the definition ‘ ‘non-resident time” in subsection 
_() as of each of those specified times, the contribution was 
o made ata non-resident time of the. contributor; and © 


(0) i in applying the definition “non-resident time” in Subeoetion 

Cb) immediately after the particular time, the contribution is 
made at a time other than’ a | on-resident _ time the 
contributor. - _ 


Technical Notes: New ecceee 94(10) ae to determine whether there isa 
“connected contributor” (as defined in new subsection 94(1)) to a trust for the pur- 
poses of section 94, including in applying the definition “resident beneficiary” (as 
defined in new subsection 94(1)), Under new paragraph 94(3)(d), a resident benefici- 
ary can, to an extent, be liable for the trust’s income tax under Part T of the Act. For 
more information, see the ne on those a and subsections 94(3) 
and ‘© to 9). ] 2 


A “contribution” (as defined in new ibcection 9A yt © a trust by a Sober: 1S 
considered to have been made at a time other than a “non-resident time” (as defined 
in subsection 94(1)) if the contributor becomes resident i in Canada at any time within 


the period (referred to in this commentary as the “60- month post period”) 60 months 


after the time of the contribution. However, to facilitate the administration of the 
definition “non-resident time”, paragraph (b) of the definition “connected contribu-_ 
tor” and subsection 94(3), the definition “non-resident time” is drafted so that such a _ 
contributor and the trust may, subject to subsection 94( 10), treat the time of the con- 
tribution as a non-resident time for the purposes of applying the definition “con- 
nected contributor” and subsection 94(3) at a “specified time” (as defined in new 


subsection 94(1)) in respect of the trust for any particular trust taxation year if at the 


specified time the Contributor still pas) not become? in area» within the oo : 
month post period, © 


Subsection 94(10) deems (for the purpose of ape. section 94 at och ec. 
time, in respect of a trust for a taxation year of the trust, that is before the particular | 


time at which the contributor becomes: resident in Canada within the 60-month post 
period) the contribution to have on made at a time other than a Tore time of 
the contributor if: - ] : : 


¢ in applying the definition: “non-resident time’ as of each of tose sieciticd times, 
ae particular contribution was made at a non-resident time of the contributor; 


in spphibe the definition ' sapusedident time” at the particular & time, the conteibu- 


tion is made at a time other than a non-resident time of the contributor. 


Where subsection 94(10), applies, the contributor will be considered a “connected / 


contributor” to the trust and, if, as a result, there was a “resident beneficiary” at a 
specified time in the relevant prior taxation year of the trust, the trust and the resident 
beneficiary would, because of subsection 94(3), generally be jointly and severally, or 


solidarily, liable for Part I tax on the trust’s income for the year. (For more details on _ 


the expression “solidarity. please refer to the dna commentary abouss on 
new section 94.) 


Subparagraph 152(4)(b)(v1) is dmended to ensure that a reassessment of a taxpayer _ 


arising out of the application of subsection 94(10) can be undertaken by the Canada 


‘Customs 2 and Revenue Agency within S years after the normal reassessment ped 


M3 and (13) apply to a trust or an entity in respec ft a trus if 
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the taxpayer in Tespect of the taxpayer” s relevant taxation year. 
Rela ed Provisions: 1S244)0)6 2 ees extension 


(11) Acciication: of subsecs. (12) and (43) 


. tarte d or ‘iGoned. ae ctly c or ‘adios in any Ney to an- 
other trust (referred to in ge and subsections ( 
and ( 13) as the’ “transferee trus C) 
_ (b) the original trust 

i) is deemed to be resident i in Cee immediately befo: 
that time because of paragraph (3)(a),. 


_@) would be deemed to be resident in Canada immediately 
before that time because of paragraph (3)(a) if this section 
were read without reference to paragraph (a) of the defini 
tion “connected contributor” in subsection a and para 
graph (a) of the definition “resident ‘contributor 
subsection, — : 


(ili) was. doomed to ie ley. in Canad “imoriesien 
_ before that time because of subsection (1) as it read in | 
application to taxation years that began befor 200. 


iv) would have been deemed to be resident i in Canada im- 
: mediately before that time because of subsection (1) a 
_ read in its application to taxation years that began’ before 
— 2003 if that subsection were read in that application wit 
out reference t to subclause MOAT © of eae see 
_ and” 
oe it is ‘reasonable to 5 Soilclnde that one of the reasons the 
transfer or loan is” made is to avoid or minimize a liabili 
under this Part that arose, or that would otherwise have arisen 
- because of the application of subsection (3) (or the applicati 
of this section as it read in its are aen to taxation years tl 
began before 2003). 


Technical Notes: Subsections 94(11) to (13) woe a set of ied anti-avo 
ance rules that apply where it is reasonable to conclude that one of the reasons 
loan or transfer of property from a trust (the “original trust”), that is deemed unt 
paragraph 94(3)(a) to be resident in Canada (or, except where the trust was created i 
2001 or 2002 and elects under the coming-into-force provision of new section 94 
have that section apply for its 2001 and 2002 taxation years, was deemed re 
because of subsection (1) as it read in its application to taxation years that 
before 2003 or would have been so deemed under either of those provisions if the: 
had applied without regard to the period of time in which a contributor to the tru 
was resident in Canada), to another trust (the “transferee trust”) i is to avoid or m 

mize the liability, of any entity under Part I of the Act, that arose, or that woul 
otherwise have arisen, because of the application of subsection (3) (or, except 
the trust was created in 2001 or 2002 and elects under the coming-into-force Ovi 
sion of new section 94 to have that section apply for its 2001 and 2002 taxatio 
years, because of subsection (1) as it read in its application to. taxation ae th: 
began before 2003). _ 


Where such a loan or transfer is mate at a pentose time, the original. trus 
deemed, under subsection 94(12). to be a resident contributor to the ae ae f 
for the purpose of applying this section in respect of the transferee trust. 


Where such a loan or transfer i is made at a particular time, an entity that i in. 
time a contributor to the original trust is deemed, under subsection 94(13), t 
contributor to the transferee trust and a connected contributor to the transferee trust 
(if at that time the entity is also a connected contributor to the original trust). 
more information on the definitions “contributor” and “connected contributor 
subsection 94(1), see the commentary on those definitions. 


Subsection 94(7), generally provides that the liability of a “resident consiue 
limited by that contributor’s recovery. limit, as determined by reference to sub 
tions 94(7) to (9). However, subsection 94(7) does not apply to an entity th 
deemed, by subsection 94( 12) or (13), to be a contributor or a resident contributo 
the trust. For more information on the definition “resident contributor” or subsect 
94(3) and (7) to 9), see the commentary on those provisions. : 


(12) Deemed resident contributor — The original trust d 
scribed in subsection (11) (including a trust that has ceased t 
ist) is deemed to be, at and after the time of the transfer or 
referred to in that subsection, a resident contributor to the tra 
feree trust for the purpose of apple this section in respons of 
transferee trust. 
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Technical Notes: See under 94(11). : 
Related Provisions: 94(1 1) — Application of 94(12). 


(13) Deemed contributor — An entity (including any entity 
that has ceased to exist) that is, at the time of the transfer or loan 
referred to in subsection (11), a contributor to the original trust, is 


deemed to be at and after that time 
(a) a contributor to the transferee trust; and 


(b) a connected contributor to the transferee trust, if at that 
time the entity 
Technical Notes: See under 94(11), 

Related Provisions: 94(11) — Application of 94(13). 


(14) Restricted property — exception — A particular pro- 
perty that is, or will be, at any time held, loaned or transferred, as 
the case may be, by an entity is not restricted’ property held, 
loaned or transferred, as the case may be, at that time by the entity 


(a) the particular property is a share of a specifi 


defined by subsection 256(1.1)) of the sh api 

stock of a corporation and _ . 

_ @ the particular property was acquired, a transac- 
tion or series of transactions or events, fro rporation 


_ in exchange for, or as consideration for, property that is 
money only, and — rrr 

_ Gi) no other property (other than property that is identical 

_to the particular property) was acquired by any entity as 

part of that transaction or series of transactions or events; or 

(b) the particular property is identified in prescribed form, con- 

ormation, filed, by or on behalf of the en- 


_ taining prescribe 
tity, with the M rt before the entity’s filing-due date 


taxation } it includes that time, and 
(i) the particula property (and property, if any, for which 


the particular property is, or is to be, substituted property) 

was not, and will not be, at any time acquired, held, loaned 

or transferred by the entity (or any entity with whom the 
_ entity does not at any time deal at arm’s length) in whole or 
In part for the purpose of permitting any change in the 
value of the property of a corporation (that is, 
closely-held corporation) to accrue directly 
_ any manner whatever to the value of pro 
_ non-resident trust, and 
(ii) the Minister is satisfied that the partict rope 
property, if any, for which it is, or is to be ubsti 
described by subparagraph (i). _ 
hnical Notes: Subsection 94(14) operates to suspend, in limited circumstances, 
Particular property’s status as restricted property. . 
agraph 94(14){a) is, in general terms, intended to apply only to preferred shares of 
ie capital stock of a corporation that are issued by the corporation only for money. 
ore specifically, paragraph 94(14)(a) provides that a particular property, that is or 
be at any time held, loaned or transferred, as the case may be, by an entity, is not 
tticted property held, loaned or transferred, as the case may be, at that time by the 
ty if ; _  . 
the particular property is. . are of a specified class (as defined in subsection 
256(1.1)) of shares of the capital stock of a corporation, 


* the particular property was issued by the corporation in exchange for, or as con- 
_ sideration for, money and no other property, and 


* no other property (other than identical shares issued by that corporation) was 
acquired by any entity as part of that issuance. 


fagraph 94(14)(b) provides that a particular property (identified in prescribed form 
with the Minister of National Revenue) that is at any time held, loaned or trans- 
=d by the entity will not be treated as restricted property held, loaned or trans- 
ted at that time by the entity if : 


© particular property (or property for which the particular property is, or is to 
, Substituted property) was not, and will not be. at any time acquired, held, 
loaned or transferred by the entity (or any entity with whom the entity does not 
_ at any time deal at arm’s length) in whole or in part for the purpose of permitting 


Sic. Should be (h)(ii)(A)(1) — ed. 


is a connected contributor to the original trust. 


ceptable to the Minister) for the en- 


Nn 
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any change in the value of the property of a corporation (that is, at any time, a 
closely-held corporation) to accrue directly or indirectly in any manner whatever 
to the value of property held by a non-resident trust; and : 


+ the Minister is satisfied that this is the ‘Case with res 


pect to the property (and 
_ property, if any, for which it is to be substituted). ay oO 


must be filed by the 
ter) for the entity’s 
will generally be a date later than - 


the entity’s relevant filing due-date, but in circumstances in which the entity has no 

filing- he other date is intended to provide the Minister with the ability to 
choos line for the prescribed form. . 
For m he definitions “restricted property” and “closely-held corpora- _ 


tion’’, se ommentary on those provisions, 


Related Provisions: 94(4)(b) — Deeming non-resident trust to be resident in 


Canada does not apply to para. (b); 248(12) — Identical properties. 


(15) Determining arm’s length dealing and related enti- 
ties — In determining whether an entity and another entity are 
related to each other or deal at arm’s length with each other, a 
person referred to in section 251 includes an entity: 
Technical Notes: Subsection 94(15) ensures 
applicable in determining whether entities de 
related to each other. The subsection prov 
tion 94, when determining whether a particular e: 
cach other or deal, at any time, with each oth 
section 251 to the word “person” is to be read 
tity” (as defined in subsection 94(1)). . : 
(16) Anti-avoidance—150 entities — In applying this 
section, _ . — 
(a) if it can reasonably be considered that one of the main rea- 
sons that an entity is at any time a shareholder of a corporation — 

paragraph (b) of the definition — 
clo subsection (1) to be satisfied in 

the corporation, the condition is deemed not to have 
isfied at that time in respect of the corporation; _ 
can reasonably be considered that one of the main rea- 
sons that an entity holds at any time an interest in a trust is to 
cause the condition in subclause (h)(i)(A)(1)!2 of the definition 
“exempt foreign trust” in subsection (1) to be satisfied in re- 
spect of the trust, the condition is deemed not to have been 
satisfied at that time in respect of the trust; and 


(c) if it can reasonably be considered that one of the main rea- 
sons that a person holds at any time a property is to cause the 
condition in paragraph (c) of th efinition “excluded pro- 
perty” in subsection (1) to be satisfied in respect of the pro- 
perty or an identical property held by any person, the condition 
is deemed not to have been satisfied at that time in respect of 
the property or the identical property. _  . : 
Technical Notes: Subsection 94(16) is an anti-avoidance provision that is relevant 
to the application of the definition “closely-held corporation” in subsection 94(1), 
paragraph (h) of the definition “exempt foreign trust’ in subsection 94(1), and the 
definition “excluded property” in subsection 94(1). These definitions, respectively, 
provide for different results based, in part, on the condition that there be at a particu- 
lar time at least 150 shareholders of the capital stock of a corporation, at least 150 
beneficia der a trust, or at least 150 persons that hold property (identical to a _ 
y) issued by a trust, corporation or limited partnership. 
rovides that, if it can reasonably be considered that one of the 
main reasons that an entity is at any time a shareholder of a corporation, holds a 
capital interest in a trust, or holds a property is to cause the applicable above condi- 
tion to be met in respect of the corporation, the trust or — in the case of the condition 
in the definition “excluded property” — the particular property (or an identical pro- 
perty), the condition is deemed not to have been met with respect to the corporation, 


the rules in section 251 are 
ength with each other or are 
lat for the purposes of sec- 
other entity are related to 
; length, each reference in 
rence to the expression “en- 


is to cause the condition in 
“clos Id corporation” in 


Subsection 


the trust or the particular or identical property. 


Where subsection 94(16) applies in respect of a particular time and in respect of the 
corporation or trust, in the case of the corporation, it would be treated at that time as 
a closely-held corporation and in the case of the trust, it would not be treated at that 
time as an exempt foreign trust. In the case of the definition “excluded property”, the 
particular property and the identical property would not be excluded property. 

For more detail on the definitions “closely-held corporation”, “excluded property” 
and “exempt foreign trust”, sée the commentary on those definitions. 


Related Provisions: 248(12) — Identical properties. 
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Application: The July 18, 2005 draft legislatio Part | 
will amend s. 94 to read as above, anette to trust taxation years that odds 
2002, except iat _ oo : 

~ (a) it also applies to taxation years that egin in 


trust was created in 2001 and elects, in writing, to have : s. 94 apply ce thos 
with: the Minister of aaee Revenu 


ae it also applet tot n as 
_ ereated in 2002 and elects, in writing, | to have s. 94 ae to thee taxation ears 

: _by filing the election with the Minister of National Revenue on or before th 
trust’s filing-due | date for the trust's taxation ee in which the amending le isla- : 
tion is assented to; : : 


 (c) any ‘election or form referred to in s. 94 that would phere be required t 

“be filed before 120 days after th amending legislation is assented to i deemed _ 

to have been filed with Minister of National Revenue on a timely basis if it i 

_ filed with the Minister of N nal Revenue ye a> tye after the wens . 
- legislation is assented to; ] k 


(d) the expression “af the entity. n s pdivideat on the trust arose on and as a. 
consequence of the death of the individual, 18 months before the contributio: 

_ time” in the definition * ‘non-resident time” in subsec. 94(1) is, in respect of con 
tributions made before June 23, 2000, to be read as the expression “if the contri 
bution time is before June 23, 2000, 18 months before the end of the trust’ 
taxation year that includes the contribution time”; : - 


- (e) ifa trust elects, by notifying the Minister of Nancnel Revenue: in writing « on 
or before its filing-due- date for its taxation year that includes the day on. which / 
the amending legislation is assented to, in applying s. 94 in respect of the trust 

the definition “arm’ s length transfer” i in subsec. 94(1) does not include a loan or 


other transfer of property that is identified in the election and t os is made ina — 


taxation year that begins before 2003; 


(f) if a trust ceased to exist before October 31, 2003, ike definition © “specified _ 


“time” in subsec. 94(1) is to” be read i in teapot of the trust without reference to : 
paragraph (b) of that definition; — oe . 
- (g) unless a trust elects, by nana: the Minister of National Revenue? in writing . 
on or before its filing-due date for its taxation year that includes: the day on 
which the amending legislation is assented to, that this paragraph not apply, pa- 
ras. (a) and (b) of the definition “closely-held corporation” in subsec. 94(1) are, 
in respect of the trust for its taxation yee that begin on or pee “ 18, 2005, 
to be read as follows: D 


_& there are one ‘or more ‘classes of cae oe its capil stock that are not a 
specified class within the meaning assigned by subsection 2561. ae 


- 


(b) it is reasonable conclude that at that time 


a) ‘the shares of those classes (other than such a specified ao are 
held by at least 150 entities each of whom holds shares ao have a 
total fair market value of at least $500, and 7 _ 


(ii) the total number of issued and outstanding shares of a ue (other 
_ than such a specified class) held by a particular entity or oy any other 
entity with whom the particular entity does not deal at arm’s length is 
“not more than 10% of the total mae of a issued a and eh nies 
shares of that class. 


an) . a trust elects, by notifying ne Musi of of National ee in writing on 
or before its filing-due date for its taxation year that includes the day on which — 


_the amending legislation is assented to, that this paragraph apply, para. (f) of the _ 


definition “eligible 1 trust” in subsec. 94( 1) is, in respect of the trust for its taxa- 
tion years that begin on or before July 18, 2005, to be read as follows: 


(f) that at or before that time was a personal trust, or 


6 subpara. (bi) of the deauiion “exempt foreign trust” in subsee. 24 ie 
taxation years that begin. on or before July 18. 2005, to be read as. follows: 


(G) the trust was created after the breakdown of a marriage or ne / 


partnership of two particular. individuals to provide for the maintenance of 


a beneficiary under the trust who is a child of one of those particular indi- 
viduals (which re is referred to in = soe as a se 
_ beneficiary”), : 


Tie 


: @ unless a trust elec 5, by hetine the Minister of ee Revere: ins writing | 


on or before its filing-due date for its taxation year that includes the day on 


_ which the amending legislation is assented to, that this paragraph not apply, pa- : 


"ras. (f) and (g) of the definition “exempt foreign trust” in subsec. 94(1) are, in 


respect of the trust for its taxation ee that begin on or bare J me - 2005, fo 


a be ‘read as follows: 


© a non-resident trust, if ee the trust’s taxation year that includes 
- is particular time 


(i) the trust is a trust eovenel by an eae pect ples or is aa 
trust (referred to in this paragraph as the “specified trust’) described 
in paragraph (a.1) of the definition “trust” in subsection 108(1), _ 

(ii) the plan or the specified trust is maintained primarily for the bene- _ 
fit of non-resident individuals, : 


558 


S w te opening words of subpara. -(b)(iii) of the Getnitcs rcatricted proper | 
in subsec. 94(1) are, for taxation years that begin on or before Jo 18, ae to. 
be read as follow Se 


one or more of the following criteria in respect of one or more properti 


a if a trust elects, by notifying the Minister o National Revenue in writing 


ire amending legislation is assented to, that this paragraph apply, in applying 
- 94, in respect of the trust the definition “specified fixed interest” in subsec. 941 


y follows: 


___ tal interest of the entity in the trust i 
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A specified - cas which the ae or r the speci ied trust ; 
substituted) before the end of the calendar month follow 
the no in which the pegpletre: became resident i i Canada, 


o any an ration of ervices described by ae (A) to (C), : 


(2a non-resident trust that, throughout the particular period that beaen at 
the time it was created and ends at the particular ume, 


Oo has been operated exclusively for the purpose ¢ of administering « 
providing oa eo retirement or employee enefits. 


Gi) has 


(A) been ae for the ienetit a persons all or substantial 
all of whom are non-resident indi iduals, or : 


- (B) been ‘maintained for the benefit of ‘persons ~ 
_ the majority of whom are. non-resident individuals, and 


(Dp all or substantially all of whom are employed by. one co! 
poration or by two or more corporations each o which i is 
lated to each oe 


Gi hos 


(A) been resident ina country Ge than Canada) he laws of 
which impose an income or profits tax, and been exempt, under 
the laws of that country, from the payment of income tax and 

profits tax to the government of that country in recognition of the 
purposes for which the trust is operated, or 


(B) held cash or shares of the capital stock of one or more corp 
rations referred to in subclause (ii)(B)(ID the value of which 
any time in the particular period represents all or substantially all 
of the value of its property at that time, held no restricted pro- 
perty, and been governed by terms that provide, in respect of each 
individual who is a beneficiary under the trust and was resident in 
Canada at any time while employed by one of those corporations, 
for a transfer of property to be made by the trust to the individual 
in satisfaction of a right (other than a right under an arrangeme 
to which subsection 7(2) or (6) applies) of the individual as a be 
eficiary under the trust only on or after the satisfaction of the con: 
ditions, if any, attached to that right: 


“(ii) the amount of é any yuent ne: a right to receive, in | any manner 
whatever and from any entity, amounts in respect of the indebtedness). or 
the value of such a right, is, directly or indirectly, determined primarily by 


_ of the other oF (or an oy with which the other a does not deal a 
arm’s length): - | 


or before its filing-due date for its taxation year that includes the day on w 


is, for its taxation fe that bee) on or Before July ‘18, 2005, to » ae read 
“specified fixed interest’, at any time of an entity in a trust, means a 1 capi 


(a) the interest ‘includes, at that time, a a right of the entity ‘asa benefich 
ary under the trust to receive, at or after that time and oe fron 
the trust, income or capital of the trust; 
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(b) the interest was acquired, at or before that time, from the trust by 
any entity, in circumstances that are described by subparagraph 
(2)(g)GD; 


(c) no right of the entity as a beneficiary under the trust to income or 
capital of the trust may cease to be a right of the entity (or the ay S 
legal representatives) otherwise than because of 


(i) a Bit of that interest made by the entity, or 
(di) a transaction or event ‘under which the entity (or the entity’ S. 


legal representatives) is entitled to receive an amou tequaltothe 


- fair ae ic eecieaiately Delors that cessati 


, of the right; 
| aod: | 


(d) the trust was not at any time at or before that time a paisoral trust. 


(m). subpara. 94(3)(a)(x) does not apply in determining on or before July 18, 
2005 whether a — affiliate is is a controlled foreign ae of a taxpayer: 


) para. 94(4)(b) i is : 
(i) subject to subpar. i), for ration years that begin ¢ on Or ‘before July 18, 


in subsection 102(1),”, and 


(ii) to be read as follows in ‘its application to a trans 
curred before February 28, 2004: 


(b) subsections 70(6) and 73(1), pareap 107 
paragraph (i) of it and paragraph (a) of oe defi 
trust” in subsection 132(6); 


_ (©) para. 94(4)(f) is in its application to a transfer. by a fru 
_ February 28, 2004 to be read as follows: 


(f) determining the residency of the Toner | in oe ubpareraph 
(f)(i) of the definition “disposition” in subsection 24841): 


(p) if a trust was for its last taxation year that began before 2003 deemed by para. 
94(1)(c) (as it read in its application to that taxation year) to be resident in Can- 
ada, paras. 94(4)(e) and (f) do not apply to the trust for the period that starts 
immediately before th at last taxation year and that ends immediately 
after the beginning o | year that begins after 2002, mules ei 
_ that period a change the trust occurred; — 


_ (q) if s. 94 as amende 
or in 2002, 8 


(i) para. 94(3)(), subpara. 4syaxivy ad spars 24. oxi and (iv) 
do not apply to the trust, and 


to trust for its taxation years that begin i in 2001 


(il) paras. 94(8)(c) and (d) and para. 94(11)(c) in their oa to the trust 
are to be read without reference to the expression “(or the application of this 
section as it read in its ae, to taxation years oe —— before 
2003)”; and _. 


(if a trust elects, by notifying the Minister” 6 oe 
or before its filing-due date for its taxation year that inc 
the amending legislation is assented to, that this par 
definition “exempt foreign trust” in subsec. 94(1) is, in 
taxation years that begin on or before July 18, 2005, to 


_ (bh) a non-resident trust that is, at the particular time, 


@ under which the interest of each beneficiary (in oboe, : 
determined without reference to subsection 248(25)) is, at all times 
that the interest exists during the trust’s taxation year that includes the 
particular time, a specified fixed interest of the benefi cay in the trust, 
if at the particular time : 


(A) there are ; y least 150 penance each of 8 holds a 


_ the trust, ‘the total fair market value of interests of that class held 
by a resident contributor or by any other entity with whom the 
resident contributor does not deal at arm’s length is more than 
10% of the total fair market value of interests of that class, it is 
reasonable to conclude (determined by reference to all the circum- 
stances including the terms of the trust, an intention, the laws of a 
country or the existence of an agreement, a memorandum, a letter 
of wishes or any other arrangement) that that resident contributor 
is a specified contributor to the trust, or ; 


(Gi) under which the interest of each beneficiary under the trust is, at 
all times that the interest exists during the trust’s” taxation year that 
includes the particular time, a specified fixed interest of the benefici- 
ary in the trust, if in respect of the trust : 


_{A) a prescribed form and a copy of the terms of the trust that 
apply at the particular time have been filed with the Minister by 
or on behalf of the trust on or before its filing due date for its 

a taxation year that includes the particular time (or a later date that 

7, is acceptable to the Minister), and 


- 2005, to be read without reference to Ah es “Canadi ee 


ured before 


of a class of i interests as a beneficiary under 


S. 94 


(B) it is reasonable to conclude (determined by reference to all the 
circumstances including the terms of the trust, an intention, the 
_ laws of a country or the existence of an agreement, a memoran- 
___ dum, a letter of wishes or any other arrangement) that each resi- 
dent contributor (other than an indirect contributor) to the trust at 
__ the particular time is a specified contributor to the ‘ee at the ae 
_ ticular time; or 


Notice of Ways and Means Motion, federal budget February 16, 1999: 
Non Tes t foreign- based investment funds — 


of the Act governing the taxation of 
nd non-resident trusts, and _ 
Canada who hold interests in foreign- based investment 


ath dopo hesciibed i in the budget déeuments cabled _ 
f Finance i in the House of Commons on February 16, 1999. 


Federal bud et, Supplementary eninon ay 16, 1999: Taxation 
of trusts — Background — 


Trusts that are resident in Canada are subj 1. tax. in Canada annually on their 
undistributed i income. © . - 


ns received from such trusts, 
e of the trust. Distribu- 
sult, the Canadian tax 


Beneficiaries of resident trusts are taxable. 
to the extent that the distributions are m 


axab! d income can be’ accumu- 
lated in such trusts on a bx deferred basis. ‘When uch | trusts pay little or no foreign | 
tax on their accumulated income and capital gains, taxpayers making use of such 
trusts may benefit either from a deferral of tax or complete avoidance of tax. Avoid- 
ance occurs where the accumulated income is transformed into the capital of the 
trust, which 1 is oes to the Canadian beneficiaries tax-free, 


te mile in the Act attempt to tax income earned by non-resident . 

cumstances i in order to ensure that they are not used to defer Can 

me accumulating in the trusts. Current rules apply only to no: 
anadian beneficiary. However, these rules are > hot “ 

tle of such income is taxed in Canada, : 


r ats are able to transfer funds to non-resident trusts under circum- - 
stances designed to circumvent the application of existing anti-avoidance rules. The _ 
trust regimes ; in several tax-haven jurisdictions have been specifically modified in an — 
attempt to permit Canadians to avoid the application of the anti-avoidance rules. A 
feature of such schemes is to disguise the fact that the non-resident trust has a Cana- 
dian resident beneficiary. A number of tax-haven jurisdictions have modified their 
trust laws so that no beneficiaries need to be designated, thus facilitating tax planning 
by Canadians in order to defer the taxation of the income accumulating in the non- 
resident trust. Arrangements between the Cana ansferors and the trustee ensure 
that the Canadian transferors retain effecti the trust, or are able to desig- 
nate who may ultimately receive capita os its accumulated 
income. CS : 


Non-resident trusts can therefore offer hi ie ‘Canadians the opportunity to 
defer or avoid Canadian tax on dnvestincnt imeome a would otherwise be taxable in 
Canada. ; : 


[See also the portions reproduced heer 94, i — ed. - 


Consultations will also be initiated on the following pepo modifications to the 
tax rules ; governing non-resident trusts: 


re a Canadian resident transfers or bins property toa npnreadent 
st be treated as being resident in Canada and be taxed on all of its 
-d income, subject to a number of exceptions noted below. The Cana. 
sferor would be jointly (with the trust) liable for tax. Where a__ 
ix is imposed in respect of the undistributed income of the trust, 
cred would be provided. The proposed rules would apply whether 
has a Canadian-resident beneficiary, since in practice it may not 
determine whether the property in the trust will be distributed to 
Canadian beneficiaries. 


+ That the proposed changes also deal with the distributions from trusts. Distribu- 

_ tions out of current income of the trust would be taxed in the hands of the benefi- 
ciaries. As well, distributions out of any previously untaxed accumulated income 
of the trust would be subject to tax, 


That the following trusts be excluded from the application of the proposed rules: 


e 


~— trusts resident in the United States and subject to United States tax 
provisions; 


-- non-resident trusts set up prior t to amigas arrival in Canada, for a five- 
year period after immigration: and 


— non-resident trusts set up for the benefit of individuals with disabilities or 
children of divorced parents where the trust and beneficiaries are resident 
within the same country. 
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+ Additional exceptions could be contemplated to remove from the rules non-resi- 


dent trusts that are clearly not used to avoid or defer Canadian tax, such as bona 2 
fide foreign charitable trusts. : 
+ The proposed rules would apply to any taxation y 


: ‘commencing after 1999, 
with respect to non-resident trusts to which a Canadian resident transfers or joans — 


property on or after February 16, 1999, subject to the exceptions noted above. — 
Other non-resident trusts to which a transfer or a loan of property was made by a _ 


rules for taxation years commencing after 2000. — _ 
The proposed changes are consistent with Revenue Canada devoting more r 
to the audit of taxpayers whose investment activities extend beyond Canada, 
Definitions [s. 94]: “acquired for consideration” — 108(7); “amount” — 248(1), : 
“arm’s length” — 94(15), 251(1); “arm’s length transfer” — 94(1), “beneficially in- 
terested” — 248(25); “beneficiary” —94(1): “business” — 2481); “calendar — 
year” — Interpretation Act 37(1)(a); “Canada” — 255, Interpretation Act BOUL). | 
“Canadian corporation” —89(1), 248(1); “capital interest’ — 108(1), 248(1); 
“child” — 252(1); “closely-held corporation” — 94(1); “common-law partner”, _ 
“common-law partnership” — 248(1); “connected contributor” — 94(1);” “conse-_ 
quence of the death” — 248(8); “contribution”, “contributor” — 94(1), “controll 
foreign affiliate” — 95(1), 248(1); “corporation” — 248(1), Interpretation Act SS bly 
“disposition”, “dividend” — 248(1); “eligible trust” — 94(1), “employed”, “ 
ployee”. “employee benefit plan” — 248(1); “employees profit sharing plan” - 
1441), 2481); “employer” — 248(1); “entity”, “excluded property”, “exempt — 
amount”, “exempt foreign trust”, “exempt service”, “exempt taxpayer” — 94(1); “fil- 
ing-due date” — 248(1); “fiscal period” — 249.1; “foreign retirement arrange- _ 
ment” — 248(1), Reg. 6803; “Her Majesty” — Interpretation Act 35(1): “identi- 
_ eal” — 248(42); “indirect contributor” — 94(1); “individual” — 248(1); “inter vivos — 
trust” — 108(1), 248(1); “legal representative”, “majority interest partner”, “Min- 
ister” — 248(1); “month” — interpretation Act 35(1); “mutual fund corporation” — _ 
131(8), 248(1); “mutual fund trust” — 132(6)-(7). 132.2(3)(m), 248(1); “non-tesi- 
dent” — 248(1); “non-resident time” — 94(1), “original trust’ — 94(1 1)(a); “paid- _ 
up capital” — 89(1), 248(1); “person”, “personal trust”, “prescribed” — 248(1); _ 
“prescribed stock exchange”—Reg. 3200, 3201; “promoter” — 94(1); “pro- 
perty” —248(1); “qualifying investor” — 94(1); “recovery limit” — 94(8); “re- 
lated” — 251(2)-(6); “resident” — 250; “resident beneficiary”, “resident contribu- 
tor” — 94(1); “resident in Canada” — 250; “restricted property” — 94(1), (14); 
“retirement compensation arrangement’, “salary deferral arrangement” — 248(1): 
“series of transactions” — 248(10); “share”, “shareholder”? — 248(1), “specified — 
charity” — 94(1); “specified class” — 256(1.1); “specified controlled foreign affili- — 
ate”, “specified contributor”, “specified fixed interest”, “specified party”, “specified — 
property”, “specified share”, “specified time” — 94(1), “substituted” — 248(5); 
“successor beneficiary” —94(1); “superannuation or pension benefit”, “taxable in- 
come” — 248(1); “taxation year’— 249; “taxpayer” — 248(1),; “testamentary _ 
trust” — 108(1), 248(1); “transferee trust” — 94(11)(a), “trust” —94(1), 104(1), 
248(1), (3); “written” — Interpretation Act 350)*writing”. 8 oo 


_ Canadian resident before February 16, 1999, would be subject to the proposed _ 


94.1 (1) Offshore investment fund property — Where in a 
taxation year a taxpayer, other than a non-resident-owned invest- 
ment corporation, holds or has an interest in property (in this sec- 
tion referred to as an “offshore investment fund property”) 


(a) that is a share of the capital stock of, an interest in, or a debt 
of, a non-resident entity (other than a controlled foreign affiliate 
of the taxpayer or a prescribed non-resident entity) or an interest 
in or a right or option to acquire such a share, interest or debt, 
and 


(b) that may reasonably be considered to derive its value, di- 
rectly or indirectly, primarily from portfolio investments of that 
or any other non-resident entity in 


(i) shares of the capital stock of one or more corporations, 
(ii) indebtedness or annuities, 


(iii) interests in one or more corporations, trusts, partner- 
ships, organizations, funds or entities, 


(iv) commodities, 

(v) real estate, 

(vi) Canadian or foreign resource properties, 
(vii) currency of a country other than Canada, 


(viii) rights or options to acquire or dispose of any of the 
foregoing, or 


(ix) any combination of the foregoing, 


and it may reasonably be concluded, having regard to all the cir- 
cumstances, including 


(c) the nature, organization and operation of any non-resident 
entity and the form of, and the terms and conditions governing, 


Income Tax Act, Part I, Division B 


the taxpayer’s interest in, or connection with, any non-resident 
entity, 

(d) the extent to which any income, profits and gains that may 
reasonably be considered to be earned or accrued, whether di- 
rectly or indirectly, for the benefit of any non-resident entity are 
subject to an income or profits tax that is significantly less than 
the income tax that would be applicable to such income, profits 
and gains if they were earned directly by the taxpayer, and 


(e) the extent to which the income, profits and gains of any non- 
resident entity for any fiscal period are distributed in that or the 
immediately following fiscal period, 


that one of the main reasons for the taxpayer acquiring, holding or 
having the interest in such property was to derive a benefit from 
portfolio investments in assets described in any of subparagraphs 
(b)(i) to (ix) in such a manner that the taxes, if any, on the income, 
profits and gains from such assets for any particular year are signifi- 
cantly less than the tax that would have been applicable under this 
Part if the income, profits and gains had been earned directly by the © 
taxpayer, there shall be included in computing the taxpayer’s in- 
come for the year the amount, if any, by which 


(f) the total of all amounts each of which is the product obtained 
when 
(i) the designated cost to the taxpayer of the offshore invest- 
ment fund property at the end of a month in the year 
is multiplied by 
(ii) the quotient obtained when the prescribed rate of interest 
for the period including that month is divided by 12 
exceeds 
(g) the taxpayer’s income for the year (other than a capital gain) _ 


from the offshore investment fund property determined without 
reference to this subsection. 


Proposed Amendment — 94.1(1) / 
See at end of 94.1. : 


Related Provisions: 53(1)(m) — Addition to ACB; 94(1)(c)(i)(D) — Income under 
94.1 included in income of offshore trust; 95(1)‘*foreign accrual property income”’C — 
Application to determination of FAPI. 

Regulations: 4301(c) (prescribed rate of interest for 94.1(1)(f)(ii)); to date, no pre- 
scribed non-resident entities prescribed for 94.1(1)(a). 


Interpretation Bulletins: IT-451R: Deemed disposition and acquisition on ceasing 
to be or becoming resident in Canada. 


(2) Definitions — In this section, 


“designated cost” to a taxpayer at any time in a taxation year of an 
offshore investment fund property that the taxpayer holds or has an 
interest in means the amount determined by the formula 


A+B+C+D 
where 


A is the cost amount to the taxpayer of the property at that time. 
(determined without reference to paragraphs 53(1)(m) and (q), 
subparagraph 53(2)(c)(i.3), paragraphs 53(2)(g) and (g.1) and: 
section 143.2), 

B is, where an additional amount has been made available by a 
person to another person after 1984 and before that time, 
whether by way of gift, loan, payment for a share, transfer of 
property at less than its fair market value or otherwise, in cil- 
cumstances such that it may reasonably be concluded that one of 
the main reasons for so making the additional amount available 
to the other person was to increase the value of the property, the 
total of all amounts each of which is the amount, if any, by 
which such an additional amount exceeds any increase in the 
cost amount to the taxpayer of the property by virtue of that ad- 
ditional amount, 


C is the total of all amounts each of which is an amount included 
in respect of the offshore investment fund property by virtue of 
this section in computing the taxpayer’s income for a preceding 
taxation year, and 


560 


Subdivision i— Shareholders of Non-Resident Corporations 


(a) where the taxpayer has held or has had the interest in the 
property at all times since the end of 1984, the amount, if 
any, by which the fair market value of the property at the end 
of 1984 exceeds the cost amount to the taxpayer of the pro- 
perty at the end of 1984, or 


(b) in any other case, the total of 


(i) the amount, if any, by which the fair market value of 
the property at the particular time the taxpayer acquired 
the property exceeds the cost amount to the taxpayer of 
the property at the particular time, and 


(ii) the amount, if any, by which 


(A) the total of all amounts each of which is an 
amount that would have been included in respect of 
the property because of this section in computing the 
taxpayer’s income for a taxation year that began 
before June 20, 1996 if the cost to the taxpayer of the 
property were equal to the fair market value of the 
property at the particular time 


exceeds 


(B) the total of all amounts each of which is an 
amount that was included in respect of the property 
because of this section in computing the taxpayer’s in- 
come for a taxation year that began before June 20, 
1996, 


except that the designated cost of an offshore investment fund pro- 
perty that is a prescribed offshore investment fund property is nil; 


Related Provisions: 94.1(3) — Pre-Feb. 15/84 property. 


History: The description of A in the definition “designated cost” in subsec. 94.1(2) 
amended by 1998, c. 19, subsec. 121(1), applicable after September 26, 1994, except 
that as it applies to taxation years that ended before April 27, 1995, the description of A 
shall be read as follows: 


A is the cost amount to the taxpayer of the property at that time (determined 
without reference to paragraph 53(1)(m), subparagraph 53(2)(c)(i.3) and sec- 
tion 143.2), 


The description formerly read: 


A is the cost amount to the taxpayer of the property at that time (determined 
without reference to paragraph 53(1)(m)), 


The description of D in the definition “designated cost” in subsec. 94.1(2) amended by 
1998, c. 19, subsec. 121(2), applicable to taxation years that begin after June 20, 1996. 
The description formerly read: 


D_ is, where the taxpayer held or had the interest in the property at the end of 
1984, the amount, if any, by which the fair market value of the property at 
that time exceeds the cost amount to the taxpayer of the property at that 
time, 


Regulations: 6900 (prescribed offshore investment fund property). 


“non-resident entity” means a corporation that is not resident in 
Canada, a partnership, organization, fund or entity that is not resi- 
dent or is not situated in Canada or a trust with respect to which the 
tules in paragraph 94(1)(c) or (d) apply. 


(3) Interpretation — Where subsection (1) is applied with respect 
to an offshore investment fund property that was 


(a) held by the taxpayer on February 15, 1984, 


(b) received as a stock dividend in respect of a share of the capi- 
tal stock of a non-resident entity held by the taxpayer on Febru- 
ary 15, 1984, 


(c) received as a stock dividend in respect of a share of the capi- 

tal stock of a non-resident entity that the taxpayer had previously 

received as described in paragraph (b), or 

(d) substituted for a property held by the taxpayer on February 

15, 1984 pursuant to an arrangement that existed on that date, 
the reference to “1984” in the descriptions of B and D in the defini- 
tion “designated cost” in subsection (2) shall be read as a reference 
to “1985”, 


Origin of subsec. 94.1(3): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
application rule in 1984, c. 45, s. 30, as amended by 1985, c. 45, s. 148). 


S. 94.1 


Definitions [s. 94.1]: “amount”, “annuity” — 248(1): “capital gain” — 39(1)(a), 
248(1); “controlled foreign affiliate’ — 95(1), 248(1): “corporation” — 248(1), Inter- 
pretation Act 35(1); “cost amount” — 248(1); “designated cost” — 94,1(2): “fiscal pe- 
riod” — 249(2), 249.1; “foreign affiliate’ — 95(1), 248(1); “foreign resource pro- 
perty”— 66(15), 248(1); “investment corporation” — 130(3), 248(1):  “non- 


resident” — 248(1); “non-resident entity” —94.1(2): “offshore investment fund pro- 
perty” — 94.1(1); “prescribed” — 248(1); “prescribed rate” — Reg. 4301; “property”, 
“share” — 248(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 
248(1), (3). 


_ Proposed Amendment — 94.1-94.4 
es [July 18, 2005]: OVERVIEW 


applies where a taxpayer has invested in an offshore investment 
fund and one of the main reasons for the investment is to reduce or defer the tax liabil- 
ity that would have applied to the income generated from the underlying assets of the 
fund if such income had been earned directly by the taxpayer. In these circumstances, 
existing section 94.1 generally requires an amount to be included in computing the 
taxpayer's income from the investment. This amount is determined, in general terms. 
by multiplying the cost amount of the taxpayer's investment by a factor based on inter- 
est rates prescribed under Part XLIII of the Income Tax Regulations. 


New Rules _ 
Section 94.1 is replaced by provisions in 
governing the tax treatment of interests 
entities and foreign insurance policies. _ 


sections 94.1 to 94.4, which contain rules 
zn investment entities (FIEs), tracking 


In computing a taxpayer’s income for a taxation year, new subsection 94.1(4) will gen- 
erally require an amount to be included in computing the taxpayer's income from the 
investment. This amount will be determined, in general terms, by multiplying the des- 
ignated cost of the taxpayer’s investment by a factor based on interest rates prescribed 
under paragraph 4301(b) of the Income Tax Regulations. _ 
If a taxpayer elects and has sufficient information to comply, either new subsection 
94.2(4) or 94 3(4) will apply in place of the rules in subsection 94.1(4) for computing 
income from the investment. However, in the case of interest in a tracking entity, sub- 
section 94.3(4) will not be available, and in the case of an interest in a foreign insur- 
ance policy, only subsection 94.2(4) will apply. : 
Under subsection 94.2(4), a taxpayer must take into account the annual increase or 
decrease in the fair market value of the taxpayer’s interest in computing the taxpayer’s 
income from the interest. 


Under subsection 94.3(4), a taxpayer is required to include the taxpayer’s share of the 
FIE’s income for each FIE taxation year that ends in the taxpayer's taxation year, 
Section 94.4 is designed to prevent double taxation with respect to amounts included in 
income under any of sections 94.1 to 94.3. 

New sections 94.1 to 94.4 apply to taxation years that begin after 2002. 

Note that under the coming-into-force provision for hew sections 94.1 to 94.4, an elec- 
tion or form (but for greater certainty not including a return of income) referred to in 
any of new sections 94.1 to 94.3 made by a taxpayer is deemed to have been filed with 
the Minister of National Revenue _  —sts 


G) on a timely basis if it is filed with the Minister of National Revenue on or before 
the taxpayer’s filing-due date for the taxpayer's taxation year that includes the day 
of Royal Assent, and : : : 


(ii) in the taxpayer’s return of income for the taxpayer’s taxation year identified by 

the taxpayer in the election, if it is filed with the Minister of National Revenue in 

writing in the taxpayer's return of income for the taxpayer's taxation year that in- 
_ cludes the day of Royal Assent. 


For more detail on filing obligations in respect of returns of income, contact the Canada 
Revenue Agency. 


The table below provides an overview of new sections 94.1 to 94.3 and related 
provisions. 
| Issue Summary | References 
L Who is A. All taxpayers, except ex- S. 94.1(3), 94.2(3), (9) and 
subject to the | empt taxpayers. Except as in- (11). 
new FIE dicated in (C), below, FIE “Exempt taxpayer” (s. 
rules? rules do not apply to non-resi- 94.1(1)). 


dent taxpayers. Non-resident taxpayers: see 


also s. 94.1(3) and 94.2(5). 


B. Partnerships with members 
resident in Canada must allo- 
cate FIE income to those 
members. 


Section 96, including excep- 

tion in s. 96(1.9). See also s. 

_ 94.2(6) for application to 

cases where partnership mem- 

bers become resident in Cana- 
da. 


C, Controlled foreign. affili- New s. 95(2)(g.3). 


ates. 


S. 94.1 Income Tax Act, Part I, Division B 
Issue : Summary oe References _ | Issue _ Summary References 
2. What pro- A. If subsection 94.1) ap- | S. 94.1(3) and the following D, Election to use s. 94,3 S. 94.3(2) and (3). 
perty is sub- plies, participating interests definitions in s. 94.1(1): “enti- available (but not if 94.2(9) : 
ject to the (other than exempt interests) ty’, “non-resident entity”, applies to the interest) — must 
new FIE in foreign investment entities. | “foreign investment entity’. edd sufficient information. 
rules? However, if no taxation year | “exempt interest” and “partici- 


of a FIE has ended in the tax- 

payer's taxation year, the FIE 

rules do not apply to the tax- _ 

payer for the taxpayer's year 
in respect of the FIE. 


pating interest”. 


B. If 94.1(3) does not apply, 
interests in tracking entities 
for which subsection 94.2(9) 
applies. Section 94.3 not 
available for such interests. 


S. 94.1(4) and 94. 33) and 

(9). The definition “tracking 

entity” in 94,2(1). See also 
amended s. oh), 


C. Interests in certain foreign 
insurance policies. This pro- 
perty is subject only tos. _ 
94.2, not s. 94.1, 94.3 and _ 
94.4. 


S. ‘3 0s sia if i. 


a: 


S$. 94.14). 


resident cor- 
poration that 


out dividends, 
how are these 
dividends 
taxed? 


is a PIE pays © 


3 What is the | A. Section 94.1. Investor’s in- 
difference in come inclusion based on a — 
the tax treat- prescribed rate of return. 
ment of FIE 
interests be- 
tween ss. 
94.1, 94.2 and 
94 3? 
B. Section 94.2. Full apprecia- $. 94.24). 
tion/decline in fair market S. 94.220). 
value of the investment is rec- - _ 
ognized on an annual basis. — 
C. Section 94.3. Investor in- S. 94.3(4). _ 
cludes its “share” of a FIE’s - 
| income (e.g., does not include | 
FIE’s share of unrealized 
4 gains). A - _ 
4. How will | Subject to s. 94.2(9) (interests | Paragraph (a) of the definition 
foreign affili- | in tracking entities), a taxpay- “exempt interest”. _ 
ates of tax- er’s share of the capital stock | Paragraphs 94.1(2)(h) and (). 
payers of a controlled foreign affili- | : 
resident in ate is exempt from the new 
Canada be FIE rules. In certain cases, a 
treated under taxpayer can elect to have a 
new FIE foreign affiliate treated as a 
rules? controlled foreign affiliate. 
Otherwise, the FIE rules will 
apply to the interest in the af- 
filiate. 
4 Be = Ge 
5. If a non- A, General principle: existing Existing s. 90 and 113. 


rules apply. 


‘= 


B. Relief provided to prevent 
double taxation. This relief 
applies to taxable distribution 

_ from other FIEs (e.g., trusts). 


SS. 94 4, BO 


6. In what cir- 
cumstances is 
a taxpayer 
subject to any 
of sections 
94.1 to 94.3, 
respectively? 


A. Requirement to use s. 94.1 
where insufficient information 
to use s. 94.2 or s. 94.3. 


sae 


S. 94.1(4), 94.2(3), 94.303). 


B. Election to use s. 94.2 

| available — interest must have 

readily ascertainable fair mar- 
ket value. 


S. 94.22) and (3). 


C. Requirement to use s. 94.2 
in the case of interests in for- 
eign insurance policies. 


S. 94.2(3), (10) and (11). 


Dept. of Finance news release 2001-120, December 17, 2001: Non-Resident 
Trusts and Foreign Investment Entities — 


Finance Minister Paul Martin today announced a one- e-year delay of the olfective date cof 


income tax proposals affecting non-resident trusts and foreign investment entities. 


[The rest of this news ee ae at the beginning of proposed s. 94 — ‘oid 


94.1 Foreign investment entities — imputed income —_ 
(1) Definitions — The following a ee in this section — 
and sections 94.2 to 94.4. 


“arm’ s length interest”, at any time in respect of a taxpayer, 


means a particular participating interest, of the taxpayer, in a non- a 
resident entity, if the following conditions are met: 


(a) it is reasonable to conclude that there are at least 150 per- 4 
sons each of which holds at that time participating interests in 
the non-resident entity that, at that time, 


Q) are identical to the particular participating interest, and a 
(Gi) have a total fair market value of at least $500; 


(b) the total of all amounts each of which is the fair market — 
value, at that time, of the particular participating interest (or of — 
a participating interest in the non-resident entity that is identi-_ 
cal to the particular participating interest and that is held, at — 
that time, by the taxpayer or an entity or individual with whom 
the taxpayer does not deal at arm’s length) does not exceed 
10% of the total of all amounts each of which is the fair market 
value, at that time, of a participating interest in the non- resi- 
dent entity ‘that is held, at that time, by any entity or individual - 
and that is identical to the particular participating interest; and _ 


(c) it is reasonable to conclude that participating interests in 
the non-resident entity that are identical to the particular par-_ 
ticipating interest : 


(4) can normally be acquired by and sold by members of the 
public in the open market, or 


(ii) can be acquired from and sold to the non- -resident entity 
by members of the public. 


Technical Notes: The definition “arm’s length interest” is relevant in detennin ae : 
whether a taxpayer’s particular participating interest is. under paragraph (e) of the - 
definition “exempt interest” in subsection 94.1(1), an exempt interest and whether an 
interest has at any time a “readily obtainable fair market value” as defined in subsec- _ 
tion 94.2(1). For more information, see the commentary on those definitions. 


A particular participating interest in a parncular 9 non-resident entity is an arm’s lengthy 
interest at any time only if oe 


© it is reasonable to conclude that there are at least 150 persons each of which — 
holds participating interests in the particular non-resident entity that, at that time, — 
are identical to the particular participating interest. and have a total fair market _ 
value of at least $500, 7 


the total of all amounts each of which is the fair market value, at that time. of the 
particular participating interest or of a participating interest in the non-resident — 
entity that is identical to the particular participating interest and that is held, at 
that time, by the taxpayer or an entity or individual with whom the taxpayer does : 
not deal at arm’s length does not exceed 10% of the total of all amounts each of 

which is the fair market value, at that time, of a participating interest in the non- 
resident entity that is held, at that time, by any entity or individual and that is 

identical to the particular participating interest, and f of 


° 


it is reasonable to conclude that the participating interests in the non-residen ) 
entity that are identical to the particular participating interest can 


— normally be acquired and sold by members of the public in the open market, 
or : 
— can be acquired from and sold to the non-resident entity by members of the _ / 
public. 
Letter from Dept. of Finance, August 14, 2003: 


Dear [xxx]: 


Thank you for your letter of May 12, 2003, concerning the application of the provir 
sions contained in the legislative proposals on foreign investment entities (“FIE pro- | 
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posals”) that were tabled as a Notice of Ways and Means Motion on October 11, 
2002. 


Under the FIE Proposals, a taxpayer would generally be required to include in com- 


_ puting the taxpayer's income for a taxation year certain amounts — determined 
puting y 5 


and actively traded”, 


the entity would not qualify as 


under proposed section 94.1 or 94.2 of the Income Tax Act — in respect of a partici- 
pating interest of the taxpayer in a FIE. However, these rules generally would not 
apply to a participating interest that is an exempt interest, as defined in proposed 
subsection 94.1(1) of the Act, of the taxpayer in a FIE. Proposed paragraph (e) of that 
definition would treat as an exempt interest a participating interest where a number 
of conditions are met, including that interests that are identical to it are “widely held 


For the purposes of applying sections 94.1 to 94.3 in respect of a taxpayer’s partici- 
pating interest, in a non-resident entity, proposed paragraph 94.1(2)(f) of the Act is 
intended to provide an exhaustive definition of when participating interests are 
“widely held and actively traded”. More particularly, in addition to the requirements 
of subparagraphs 94.1(2)(f)(i) and (ii), proposed subparagraph 94.1(2)(HGii) would 
require that the participating interests meet certain liquidity requirements and, in gen- 
eral terms, be qualified for distribution to the general public under the securities law 
of the country under the laws of which the nonresident entity that issued the partici- 
pating interests is governed and was formed or organized. ‘ 


In your letter, you describe an arrangement involving a non-resident entity the partic- 
ipating interests in which would be qualified for public distribution in Canada and 


could be purchased and sold by Canadian taxpayers in the open market. However, 


the participating interests would not be qualified for public distribution in the juris- 
diction under which the laws of which the particular non-resident entity would be 
governed and formed or organized. As a result, a taxpayer’s participating interest in 

an exempt interest of the taxpayer under the FIE 


proposals. 
We are prepared to recommend a modification to the requirements contained in pro- 


posed subparagraph 94.1(2)(f)(ii). In particular, the rule contained in that subpara-. 


graph under the FIE proposals would be replaced by a rule requiring that — in apply- 
ing the definition in respect of a taxpayer’s participating interest in a non-resident 
entity — participating interests in the non-resident entity, that are identical to the tax- 
payer's participating interest, can normally be acquired and sold by members of the 
public in the open market. [This is now in 94.1(1)“arm’s length interest” — ed.] 


Of course, we cannot offer any assurance that either the Minister nance or Par- 
lament will agree with the recommendation that we intend to mé in this regard. 
Nonetheless, we trust that this statement of our position is helpful. _ 


Thank you for writing. 
Len Farber - 
_ General Director, Tax Legislation Division, Tax Policy Branch 


Letter from Dept. of Finance, December 1, 2003: 
Dear [xxx]: 


[am responding to your letter dated November 18, 2003. conceming the application 
of paragraph (c) of the definition “arm’s length interest” in subsection 94.1(1) of the 
Income Tax Act, found in the legislative proposals released on October 30, 2003 
dealing with foreign investment entities. The definition “arm’s length interest” is rel- 
evant i determining whether a taxpayer's interest in a non-resident entity is an “ex- 
empt interest” for purposes of the foreign investment entity provisions. 


You have asked that proposed paragraph (c) of the definition be modified so that it 
applies in circumstances similar to those described in clause 94.1(2)(f)Gii)(B) of the 
previous iteration of the proposals, released on October 11, 2002. The differences 
detween paragraph (c) of the definition “arm’s length interest” of the 2003 legislative 
roposals and clause 94.1(2)(f)(iii)(B) of the 2002 legislative proposals reflect an 
attempt to simplify the language of the provisions. There was no intention to change 
he scope of that clause. 


As a result of the uncertainty that this wording change has created, particularly in its 
elationship to similar wording in other sections of the Act and how those sections 
‘ie administered, we will recommend that the wording of paragraph (c) of the defini- 
ion “arm’s length interest” of the October 2003 legislative proposals be modified to 
‘eflect the wording of clause 94.1(2)(f)(iii)(B) of the 2002 legislative proposals. As a 
esult, a taxpayer would be able to comply with paragraph (c) of the definition 
‘arm’s length interest” in respect of its interest in a non-resident entity if it were 
easonable to conclude that participating interests in the non-resident entity that are 
dentical to the taxpayer’s participating interest can normally be purchased from and 
old to the non-resident entity by members of the public. 


Ve thank you for bring[ing] this matter to our attention. 
‘ours sincerely, 
Len Farber 
_ General Director, Tax Legislation Division, Tax Policy Branch 


telated Provisions. 94.1(2)(v) — Anti-avoidance rule re 150 persons; 248(12) — 
lentical properties. 


beneficiary” has, except for the purpose of paragraph 


4.2(11)(f), the meaning assigned by subsection 94(1). 


“echnical Notes: A reference in sections 94.1 to 94.4 to a “beneficiary” carries, 
Xcept for the purpose of paragraph 94.2(11)(f) (i.e., a beneficiary in respect of an 


WN 


eS) 


S. 94.1(1) des 


interest in an insurance policy), the meaning assigned by subsection 94(1), For more 
information, see the commentary on the definition “beneficiary” in subsection 94(1). 


“carrying value”, at any time of property of a particular entity in 
respect of a taxpayer, means 


(a) the fair market value at that time of the property, if 


(i) the particular entity is an entity (referred to in this sub- 
paragraph as the “first entity”) in which the taxpayer holds 
at that time a participating interest or is another entity in 
which the first entity holds at that time a direct or indirect 
interest, — 


(ii) the taxpayer elects, by notifying the Minister in writing 
in the taxpayer’s return of income for the taxpayer’s taxa- 
tion year that includes that time to have this paragraph ap- 
ply to all of the particular entity’s property, and 


(iii) the property is valued for the purpose of the particular 
entity’s financial statements as of that time; and 


_ (b) in any other case, the amount at which the property is val- 
ued for the purpose of the particular entity’s financial state- 
_ tents as of that time. 
Technical Notes: In applying sections 94.1 to 94.4 in respect of a taxpayer, the 
“carrying value” of a property held by a particular entity at any time means: 
* the fair market value of the property at that time, if 
— the particular entity is an entity (referred to in this note as the “first entity”) 
in which the taxpayer holds at that time a participating interest or is another 
entity in which the first entity holds at that time a direct or indirect interest, 


= the taxpayer elects, by notifying the Minister in writing in the taxpayer's 
teturn of income for the taxpayer’s taxation year that includes that time to 
have this paragraph apply to all of the particular entity’s property, and 


-— the property is property that is valued for the purpose of the entity's “finan- 
cial statements” (as defined in subsection 94.1(1)) as of that time: and 


* in any other case, the amount at which the property is valued for the purpose of 
the entity’s financial statements as of that time. 

The carrying value of property is relevant primarily for the purpose of determining 
whether a non-resident entity is a FIE. For more information, see the commentary on 
the definitions “foreign investment entity” and “financial statements”. 
It should also be noted that paragraph 94.1(2)(j) provides a “look-through” rule that 
can affect the properties considered to be owned by an entity and the carrying values 
of the entity’s properties. In particular, the rule in paragraph 94.1(2)(j) can impute to 
an entity both ownership of property otherwise owned by certain other entities in 
which the entity has a significant interest, and the “net accounting income” (as de- 
fined in subsection 94.1(1)) and certain business activities of such other entities de- 
rived from such property. For the purposes of the look-through rule, the time at 
which the determination of carrying value is made is the end of the last “taxation 
year (as defined in subsection 94.1(1)) of the first tier non-resident entity (whether 
lower tier entities share the same taxation year or not) that ends in a relevant taxation 
years of an electing taxpayer. For more information, see the commentary to new par- 
agraph 94.1(2)(j) and the definition “taxation year”. 
Related Provisions: 87(2)(j.95) — Amalgamations — continuing corporation; 
94.1(1)“financial Statements” —- Meaning of “financial Statements”; 
94,1(2)G)Gi)A(A) — Where election made; 96(3) — Election under subpara. (a)(ii) 
by members of partnership. 


“designated cost’’, to a taxpayer at any time of a participating 
interest held, at that time, by the taxpayer in a non-resident entity, 
is the amount determined by the formula 


A+B+C+D+54F-—G 
where 


A is the cost amount to the taxpayer of the participating interest 
at that time (determined without reference to subsection 47(1), 
paragraphs 53(1)(m) and (q) and 53(2)(g) and (g.1) and section 
1432) 

is an amount included in respect of the participating interest 
because of this section in computing the taxpayer’s income for 
a taxation year that ends after 2002 and before that time: 


is, if the participating interest was an offshore investment fund 
property (as defined in subsection 94.1(1) as it read in its ap- 
plication to taxation years that began before 2003) of the tax- 
payer at the end of the taxpayer’s last taxation year that began 
before 2003, the total of all amounts each of which is the 


S. 94.1(1) des 


amount determined, in respect of the offshore investment fund 
property for that last taxation year, for B, C or D is the defini 
tion “designated cost” in subsection 94. 1(2) as it f read i 
application to that last taxation year. 


before 2003, and was not an offshore investment fund property 
(as defined in subsection'94.1(1) as it read in its application. to 
taxation years ‘that began before 2003) of the taxpayer at th 


end of the taxpayer’ s last taxation year that began | before 2003, | 
the amount, if any, by which the fair market value of the par- 


ticipating interest at the end of that last taxation year exceed: 


the cost amount to the taxpayer of the partion interest at 


the end of that last taxation year; 


is, if one or more particular amounts has been shade: ‘available 
_ by a person to another person after the last 2002 taxation year 
of the non-resident entity and before that time (whether by way 
of gift, loan, payment for a share, transfer of property at less 


than its fair market value or otherwise) in circumstances in 
which it can reasonably be concluded that one of the main rea- — 


the other 
person was to increase the value of the participating interest, 
the total of all amounts each of which is the amount, if any, b 
which each particular amount exceeds any increase in the ost 


amount to the taxpayer of the eta interest because of — 


that particular amount; 
is, if the participating interest is acauiied eo oe caper afer 


2002, the amount, if any, by which the fair market value of the — 


participating interest at the time it was so acquired exceeds the 


cost amount to the taxpayer of the parhemaHne interest at she 


time it was so acquired; and 


is, if the participating interest was last Fees by the taxpayer 
before 2003, and was not an offshore investment fund property 
(as defined in subsection 94.1(1) as it read in its application to 


taxation years that began before 2003) of the taxpayer at the _ 


end of the taxpayer’s last taxation year that began before 2003, 
the amount, if any, by which the cost amount to the taxpayer of 


the participating interest at the end of that last taxation year 
exceeds the fair market value of the ee interest at the 


end of that last taxation year. / 
Technical Notes: In computing a taxpayer’ s income for a taxation Ven fom a 


participating interest of the taxpayer in a non-resident entity, where subsection 


94.1(4) applies. the taxpayer will be required to include the amount, determined 
under that subsection, in computing the taxpayer’s income from the investment. That. 
amount is determined by multiplyig the “designated cost” of the taxpayer's invest- 


ment by a factor based on the interest rate oe under oe one of me 


Income Tax Regulations. » 


The designated cost to a taxpayer at any time of a ‘particles interest held at that 
time by the taxpayer in a non- resident a CS determined, in general terms, as fol- . 


lows: 


* ADD the cost amount to the taxpayer of he. participating interest at that sis 


_ (determined without reference to certain provisions of the Act), 


« ADD the amount of any previous income inclusions, of the taxpayer in respect of ; 


the participating interest, arising because of the es of subsection 14) 


for a previous taxation year that oe after 2002, 


ADD, if the participating es was an offshore ean (find ose es 
defined in subsection 94.1(1) as it read in its application to taxation years that 


e 


began before the 2003) of the taxpayer at the end of the taxpayer’s last taxation _ 


year that began before 2003, certain amounts required to Pe included i in comp 
ing the designated cost under “‘old” subsection 94.1(2), _ : ] 


« ADD, if the participating interest was acquired by the taxpayer before 2003, and 


was not an offshore investment fund property of the taxpayer at the end of the 
taxpayer’s last taxation year that began before 2003, the amount, if any, by 


__ which the fair market value of the participating interest at the end of that last _ 
“taxation year exceeds the cost amount, to the taxpayer of the participating interest 


at the end of that last ae YH 


* ADD, if one or more particular amounts has been made Available a a person n to 
another person after the last 2002 taxation year of the non-resident entity and _ 


before that time for the main purpose of increasing the value of the taxpayer’ S 
participating interest, the total of all amounts each of which is the amount, if any, 


_ by which each particular amount exceeds any increase in the cdst amount to the _ 


taxpayer of the participating interest because of that particular amount, 


is, if the participating interest was. acquired ae he taxpayer 


Income Tax Act, Part I, Division B 


- ° ADD, if the participates interest is deguined by the taxpayer “after 2002, 
mount, if any, by which the f ‘market value of the participating inter tat t 


participating interest at th end of that last See ae Sa the fair m 
rt tthe end of that last taxation yeahs 


“entity” muchides an - association, a corporation, a fund a 
venture, an ai paceia 8 Lo a eas and a trus b 


“exempt panes of an entity a any time, ines 
other than a business carried on by the entity ed with enti- 
ties or individuals with whom the entity does not deal at arm 
length, a business carried on by a trust that is an exempt fore 
trust because of paragraph. (f) or (h) of the definition “exempt for- 
eign trust” in subsection 94(1), and a business carried on by 
entity as a member, ofa partnership, that is not a qualifying mem- 
ber of the partnership, or that would not be such a qualifyin 
if the entity were a person — that is carried on by 
entity at that time and that, throughout the period (in its taxal 
year that includes that time) ae which the DUSnGss was Carri 
on by the entity, is 


- (a) carried on by the entity a asa forcien Beak, a trust t comp 
- acredit union, an insurance corporation or, if the entity is co 
trolled by a taxpayer resident in Canada that is described 
. subparagraph 9S. (aya), a trader or dealer in securitie 
commodities, ner activities a which aes are weiss 
under oe 


(i) the laws of 


Ai in the case of each country in Sieh the busine | 

carried on through a permanent establishment, as 
_ fined by regulation, that country, or a political subd 
sion of that country, and 


(B) the country, or the political subdivision of: a coul | 
under whose laws the entity is governed, and any of e 
ists, was (unless the entity was continued in any j 
diction) formed or organized, or was last continued, 


(ii) the laws of the country, or ofa political subdivisio 
_ the country, in which country the business is Pe Hh 
carried: on, Or — | - 


(iii) the laws Gefered to in Clause (B) as” the ¢ ‘repulal 

_ laws”) of a country that is a member of the Europe 
- Union, or a political subdivision of that country, un 

__ whose laws another corporation is governed, and any of e 

_ ists, was (unless the other corporation was continued in a 

- jurisdiction) formed or organized, or was last continue 


(A) the entity is a corporation that is related to the other 
corporation, and wl 


-(B) the business is . principally cured on in a coun’ 
that is a member of the European Union, the law 
which, or the laws of a political subdivision of wh | 
_ Tecognize the regulating laws; or 


oe a business ‘the penne papers of which is to dena 
_ come from . - 


(Gi) the auclancek ail exploitation: of Canad reso u 
_ property, of foreign resource property, of Graben reso 
_ property or of any combination of them, 
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(ii) the leasing or licensing of property that the entity or 
another entity related to the entity manufactured, produced, 
developed or purchased and developed, 2 


(ili) the leasing of machinery or equipment that is owned by 
the entity and that is used by the lessee principally for the 
purpose of manufacturing or processing goods, 


(iv) the sale of real or immovable property de 

the entity, an entity related to the entity, or a p 

_ which the entity or the related entity is a qu 

(or would be a qualifying member if th 
person), 


_ (¥) the rental of real or immovable property held by the en- 
tity or a partnership of which the enfity is.a. qualifying 


member (or would be a qualifying member if the entity — 


were a person), if the management, maintenance, and other 
bythe employees of 
(A) the entity, 
(B) a comporation 
(©) the partnership, 


services in respect of the property are provided primarily | 


ion related to the entity, - 


(D) a qualifying member (or an entity that would be a 
qualifying member if the entity were a person) of the 
partnership, or — er 

(E) any combination of employers described in clauses 
(A) (D) or _ 


(vi) a combination of businesses descri d 
graphs (iv) and (v). . 


Technical Notes: The definition “exempt business” is reley 
vhether a “non-resident entity” (as defined in subsection 94.1(1)). 


business the principal purpose of which is to derive income from certain real 
state businesses, certain leasing or licensing businesses, or businesses involved 
in the development of foreign and Canadian resource properties and timber 


teference in this definition to a “permanent establishment” is intended to carry 

leaning of that expression assigned by proposed section 8202 of the Income Tax 

ulations. Proposed section 8202 of the Regulations was released in draft form as 
_ut of the February 27, 2004 release of draft technical amendments. 


ie reference in this definition to a “qualifying member” of a partnership is intended 
(Garry the substantive meaning of that expression assigned by proposed subsection 
'8(1), contained in the December 20, 2002 legislative proposals relating to income 
'&. For more detail on the proposed definition “qualifying member’ in subsection 
8(1), See that provision and its commentary in the legislative proposals and explan- 
bY notes published on February 27, 2004. 


| # More information generally, see the commentaries on the definitions “foreign 
restment entity” and “investment business” in subsection 94.1(1). 


| Reged 


ted Provisions: 94.1(1)“investment business” — Exempt business excluded 
m FIE rules. ; 


‘gulations: 8202 (permanent establishment; to be prescribed). 


S. 94.1(1) exe 


“exempt interest”, of a taxpayer in a non-resident entity at any 
time, means a participating interest of the taxpayer, in the non- 
resident entity, if 8 


(a) the non-resident entity is throughout the period, in the non- 
resident entity’s taxation year that includes that ime, during 
which the taxpayer held the participating interest, 
(i) a controlled foreign affiliate of the taxpayer, 
(ii) a qualifying entity that is a foreign affiliate (other than a 
controlled foreign affiliate) of the taxpayer in respect of 
_ which the taxpayer has a qualifying interest (within the 
meaning assigned by paragraph 95(2)(m)), or 
(iii) a partnership; F- 
_(b) the taxpayer is, throughout its taxation year that includes 
_ that time, a financial institution (within the meaning assigned 
by subsection 142.2(1)) and the participating interest is, at that 
___ (i) a mark-to-market property (within the meaning assigned 
ibsection 142.2(1)), or 


Gi) a property described in an inventory of a business of the 
___ taxpayer, which inventory is valued, in computing the tax- 

_ | payer’s income for that taxation year from the business, in 
accordance with section 1801.of the Income Tax 

_ Regulations, — : 

(c) the participating interest is throughout the period, in the 

non-resident -entity’s taxation year that includes that time, dur- 

ing which the taxpayer held the participating interest, a right 


(i) under an agreement referred to in subsection 7C), to ac- 
quire a share of the capital stock of the non-resident entity, 


Gi) granted by the non-resident entity, or another entity 
with which the non-resident entity does not deal at arm’s 
length, and | _ 


(iii) acquired by the taxpayer, at a time when the taxpayer 
dealt at arm’s length with the entity that granted the right, 
solely because the taxpayer was an employee of an entity 
referred to in subparagraph (ii); 


~@ both 


(i) the non-resident entity is throughout the period, in the 
_. hon-resident entity’s taxation year that includes that time, 
___ during which the taxpayer held the participating interest, an 
_ entity (other than a trust that is an exempt foreign trust be- 
cause of paragraph (f) or (h) of the definition “exempt for- 
eign trust” in subsection 94(1)) all or substantially all of the 
carrying value of the property of which is attributable to the 
carrying value of properties that are shares of the capital 
stock of a corporation (that is not a foreign investment en- 
tity) that employs the taxpayer or that is related to another 
corporation that employs the taxpayer, and 


(ii) an amount that is all or substantially all of the non-resi- 
dent entity’s payable net accounting income for its taxation 
year that includes that time becomes payable by it to its 
interest holders in that taxation year, or within 120 days af- 
ter the end of that taxation year, and the taxpayer’s share of 
that amount is included in computing the taxpayer’s income 
for the taxpayer’s taxation year that includes the time at 
which it became payable; : 


(e) it is reasonable to conclude that the taxpayer has, at that 
time, no tax avoidance motive in respect of the participating 
interest, and 
(i) throughout the period, in the non-resident entity’s taxa- 
tion year that includes that time, during which the taxpayer 
held the participating interest, 
__ (A) the participating interest is an arm’s length interest 
of the taxpayer, 


(B) the non-resident entity is resident in a country in 
which there is a prescribed stock exchange, and 
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(C) participating — ‘interests, in the non-resident entity, 
that are identical to the participating interest are: shies 


on a prescribed stock onanee: Or 
(ii) both 

(A) throughout that tone he non-resident nt 

(D is governed by | the laws of . 


la country (other than. a presoribed country 
with which Canada has entered into” a tax tr 
or 


24 . political subdivision a a country ( 
by sub-subclause 1, _ 


(ID exists, was (unless the entity was continued in 
any jurisdiction) formed or organized, or was last . 


continued, under those laws, and : / 
ait) while it is governed by the laws of a country, or. 


_ of a political subdivision of a country, is under the 
tax treaty with: that coy Fesigent in ta ‘country, - 


and 
(B) either 


@). throughout that eened the See interest is _ 


an arm’s length interest of the taxpayer, or 


(ID) throughout that period the non-resident entity is, 
under the tax treaty with the United States of 
America, resident in the United States of America, 
and throughout the period, in the taxpayer’s taxation 
year that includes that time, during which the tax- 
payer is resident in Canada, the taxpayer is a citizen 
of the United States of America and is liable for and 
subject to income tax in the United States of 
America for that taxation year because of that citi- 
zenship; or 


(f) throughout the period, in the gon eetident entity’ s taxation 
year that includes that time, during which the pon held the 
participating interest, - 


(i) the paricipanaet interest is a share of the capital stock of 


a corporation resident in Canada, 


(ii) the participating ‘interest would not be a participating 
interest, in the non-resident entity, if the definition “partici- 
pating interest” were read without reference, to Peep 
(d) of that definition, and 


(ili) the participating interest is convertible into, ee. : 


ble for, or a right to acquire only property that, if the con- 


version, exchange or right were exercised by the taxpayer 


at that time, would be a share, of the capital stock of a non- 
resident corporation, that is at that time an exempt interest 


(determined without reference to this — of the ~~ 


taxpayer. 
Technical Notes: The FIE income nae: rules cogs any of ohtecaons 


94.1(4), 94.2(4) or 94.3(4) apply to a taxpayer for a year generally only where sub- 


section 94:13) applies to the taxpayer. Subsection 94.1(3) will not apply to a tax- 
payer for a particular taxation year of the taxpayer in respect of a participating inter- 
est of the taxpayer in a non-resident entity if at the end of a taxation year of the non- 


resident entity that ends in the particular taxation year the taxpayer's participating - 


interest is an “exempt interest’, An exempt interest of a taxpayer in a non-resident 
entity is defined to mean at any time a particular participating interest of Me taxpayer 
in the non-resident entity if any of the following applies: 


* the non-resident entity is a controlled foreign affiliate of the taxpayer (including : 


an affiliate that is a controlled foreign affiliate because of an election under new 
paragraph 94.1(2)(h)), a “qualifying entity” (as defined in subsection 94.1(1)) 


that is a foreign affiliate (other than a controlled foreign affiliate) of the taxpayer _ 


in respect of which the taxpayer has a qualifying interest (within the Dee 
assigned by paragraph 95(2)(m)), or a partnership; 


+ the taxpayer is a financial institution (as defined in subsection 142.2(1)) and the 


participating interest is a mark-to-market property (as defined in that same sub- 
section) or a property described in an inventory of a business of the taxpayer, 


_ which inventory is valued, in computing the taxpayer’s income from the busi- _ 


ness. in accordance with section 1801 of the Income Tax Regulations; 


i 


non-resident entity, or 
not deal at arm’ . lengt 


r ih), of the definition Hexenipt Orcs: trust” in subsection 


: stantially all of the carrying value 0 of the prope of which i is attributable t the 


(that is not a foreign investment entity) that employs the taxpayer or thee’ is 
ted to another corporation that employs the taxpayer, and an amount that i is 
or substantially all of the. non-resident entity’s “payable net accounting incom 

_ (as defined in subsection 94.101) becomes payable (as determined under pe 
graph 94.1(2)(0)) by it to its interest holders within specified times, and the ta 
payer's share of that amount is included in computing the taxpayer’s income for 


the taxpayer’ s taxation ya that includes fe time at which it ‘became payabl 


— 


“ it is reasonable to conclude that the taxpayer ned no tax avoidance motive (deter- 
mined by reference to es 7 es to (n)) i in jeapre of ae particu 1 
participating interest, and _ C 


__ — the particular participating interest is an “arm's length ae (as defin 
in subsection 94. 1( 1)) of the taxpayer, the non-resident entity is resident (de- 
) termined by reference to paragraph 94. 1Q)(g)) 1 ina country in which there 
a prescribed stock exchange, and participating interests in the non-resid 
entity that are identical to the particular participating interest are listed on 
: prescribed stock exchange, OF 


— the non-resident entity is governed oy - laws of one or more countr 
(other than a prescribed country) with which Canada has entered into a 
treaty (or governed by the laws ofa political subdivision of such a country) 
the noneresident entity exists, was (unless the entity was continued in an) 
jurisdiction) formed or organized, or was last continued, under those 
while it is governed by the laws of a country (or of is political subdivisic 
- the non-resident entity is under the tax toy with that county resid 
_ that country, and either / : 


_(D) the participating interest is an arm’s ienoth interest of the taxpayer, a 


(IL) the non-resident entity is, under the tax treaty with the United State : 
of America, resident in the United States of America, and throughout th 
period, in the taxpayer’ s taxation year that includes that time, duri 
which the taxpayer is resident in Canada, the taxpayer is a citizen of 
United States of America and is liable for and subject to income tax 
the United States of Anes Le that taxation year because of that c 
-zenship; or - 


+ the taxpayer’s participating interest is a share, of the capital stock of a co! 
___ tion resident in Canada, the rights under which include a right to acquire a share 
_ in a non-resident corporation, such that the participating interest would not be: 
participating interest in a non-resident entity if paragraph (d) of the definit 
“participating interest” were read without reference to rights to acquire share 
__ the capital stock of a non-resident corporation. However, the taxpayer's part 
pating interest will qualify as an exempt interest under this provision only if 
participating interest is convertible into, exchangeable for, or a right to a 
only property that, if the conversion, exchange or right were exercised b 
taxpayer at that time, would be a participating interest, in the non-resident cot r 
ration, that i is at that time an exempt interest (determined without reference 
paragraph (f) of the definition ‘ ‘exempt interest”) of the taxpayer. 


The definition “exempt interest’ is also relevant in applying subsection 94. 29 
determining whether subsection 94.1(4) or 94.2(4) will apply to a taxpayer’s inter 
ina “tracking entity” (as defined in subsection 94.2(1)). However, note that 
payer’s interest in a controlled foreign affiliate, or a qualifying entity (other th 
partnership). will not avoid being subject to subsection 94.2(9) solely because iti 
exempt interest. For more saformgson: see the commentary on those provisio 


Related Provisions: 94. 12)(g)- — Interpretation tule for subpara. 
94.1(2)(h) — Interpretation rule for subpara. (a)G); 94.1(2)(k)-(n) — “Tax avoid: 
motive” for para. (e); 94.1(3)(d)— Exempt interest excluded from FIE ru 
95(2)(g.3)(ii), (iii) — Application to. FAPI rules; 96(1)(d)Gii)(A), (B) — Appli 
to partnership, 248(1) specified participating interest” oy Pepe a 
than exempt interest: 248(12) — Identical properties. : 


Regulations: 3201 (prescribed stock exchange for hen (ey(i). No preseri 
countries have been proposed for subcl. (e)(i)(A)(). : 
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that time, — 
(A) a foreign affiliate oo 
(1) of the particular taxpayer, and 


(within the meaning assigned by 
oe - oe 
(B) a foreign. Ce 
(1) of another entity that is resident in Canada and of 
which the particular taxpayer is a controlled foreign 
‘affiliate, and si _ — 


enily,or - 
(B) the taxpayer referred to in that definition were the 


other entity described in subclause (i)(B)() and the for- 
of the taxpayer referred to in that defini- — 


cular entity; and 


(i) the particu erty (or other property or which the 
particular property is substituted) was acquired by the par- 


ticular entity at any time within the 36-month period that _ 


ends at the particular time (or within any longer period that 
ends at the particular time that the Minister considers rea- 
sonable if the particular entity applies, in writing, to the 
Minister within 36 months after the property was acquired 
_ by the particular entity) because the particular sntity 


1e partic- 


(A) issued a debt or a participating interes 
ular entity, _.. . . 
(B) disposed of property used principall iness, 
other than an investment business, carrie on by the par- 
ticular entity or an entity related (otherwise than by rea- 
son of a right referred to in paragraph 251(5)(b)) to the 
particular entity, — 


(C) disposed of a participating interest in another entity 
all or substantially all of the fair market value of the 
property of which is attributable to property used princi- 
pally in a business, other than an investment business, 
carried on by the other entity or an entity related (other- 


251(5)(b)) to the other entity, or 


(D) accumulated income of the particular entity derived 
from a business, other than an investment business, car- 
ried on by the particular entity or an entity related (oth- 


of which the particular taxpayer has 4 


wise than by reason of a right referred to in paragraph — 


S. 94.1(1) exe 


__ erwise than by reason of a right referred to in paragraph 
251(5)(b)) to the particular entity, and 


(ii) the issuance, disposition or accumulation referred to in 
Subparagraph (i) was made or amassed for the purpose of 


_ (A) acquiring property to be used principally in, or mak- 

ing expenditures for the purpose of earning income 

from, a business, other than an investment business, car- 

tied on by the particular entity or an entity related (oth- 

_ erwise than by reason of a right referred to in paragraph 
251(5)(b)) to the particular entity, or 


(B) acquiring a participati ng interest that is a significant 
interest in another entity all or substantially all of the 


Technical Notes: The definition “exempt property” is relevant in determining 
whether a property is an “investment property” (as defined in subsection 94.1 (1)) and 
“non-resident entity” (as defined in subsection 94.1( 1)) is not a FIE, Ex- 
> purposes of applying the definitions “investment business” in subsection 
ing entity” in subsection 94.2(1), investment property does not in- 


-xempt property of a particular entity means at any time, in deter- 
a particular taxpayer's interest in the particular entity is a participat- 
ing interest in a FIE, OO 
¢ under paragraph (a) of the definition, a property, of the particular entity, that is at 
that time used or held principally in a business (other than an investment busi- 
ness) carried on by the particular entity or a related entity, 


under paragraph (b) of the definition, indebtedness (that would be “excluded pro- 
perty”, as defined in subsection 95(1), of the particular entity if certain assump- 
tions applied) owing by a debtor to the particular entity, Where the particular 


entity and the debtor are foreign aifiliates of the 
which the taxpayer is a controlled foreign affili 
_ taxpayer or the other entity, as the case may 


defined in subsection 95(2)(m)). 


Xpayer or of another entity of 
> and in respect of which the 
as a qualifying interest (as 


In addition, under paragraph (c) of the definiti . exempt property means a property 
acquired by the particular entity within the 36 months preceding that time (or where 
written application has been made to the Minister of National Revenue by the tax- 
payer within 36 months of having acquired the property, within such longer period as 
the Minister considers reasonable in the circumstances) as a result of qualified activi- 
ties. Those activities are 


-¢ the issuance of a debt or a participating interest in the particular entity; 


ion of property used in a business (other than an investment business) 
y the particular entity or an entity related (otherwise than by reason _ 
erred to in paragraph 251(5)(b)) to the particular entity; 


e 
os 
se 
a. 
[ae 
jez 
Cogs 
© 


n of a participating interest in another entity all or substantially all 
arket value of the property of which is attributable to property used 
principally in a business (other than an investment business) carried on by the 
other entity or an entity related (otherwise than by reason of a right referred to in 
paragraph 251(5)(b)) to the other entity; and 


. 


the accumulation of income of the particular entity derived from a business 
(other than an investment business) carried on by the particular entity or an en- 
tity related (otherwise than by reason of a right referred to in paragraph 
251(5)(b)) to the particular entity. 


The qualified activities also must have been undertaken for the purpose of 
* acquiring property to be used principally in or making expenditures for the pur- 
pose of earning income from a business (other than an investment business) car- 
ried on by the entity or an entity related to the entity, or 


* acquiring a participating interest that is a significant interest in another entity all 
or substantially all of the fair market value of the property of which is attributa- 
ble to property used or held principally in the course of earning income from a 
business, other than an investment business, carried on by the other entity. 
Related Provisions: 94.1(1)“investment property” —- Exempt property excluded 
from FIE rules; 94.1(2)(p) — Deemed not exempt property if information not pro- 
vided to CRA on request. : 


“exempt taxpayer”, for a taxation year of the taxpayer, means 


(a) a person whose taxable income for a period that ends at the 
end of the taxation year is exempt from tax under this Part be- 
cause of subsection 149(1) (otherwise than because of para- 
graph 149(1)(q.1), (t) or (z)); 
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(b) an eligible trust (in this paragraph, as defined in subsection — 


94(1)) that is resident in Canada at the a of the taxation year 
and under which 


(Gi) the only beneficiaries that u may | lees any reason recei e, a 
any time and directly from the trust, any of the income o: 


capital of the trust are persons that are qualifying investor 
(as defined in subsection 94(1)) i in respect of the trus 


(ii) each such beneficiary at each time in the taxation ye 
_ is a person whose taxable income, for the period that in 


cludes all of those times in the taxation year, is exempt ' 


from tax under this Part because of subsection 149(1) (oth 


erwise than because e ee Oe. oS (O xr (Z)) : 


and 


(c) an individual ‘one than a eu who, before the ond of th 
taxation year, was resident in Canada for a period of, or peri 


ods the total of which is, not more than 60 months, but not — 


including an individual who, before the end of the taxati 
year, was never non-resident, 
Technical Notes: The rules in new sections. 94.1 to 94. 4 do not aney i in res 
periods during which a taxpayer is an exempt taxpayer. For more information, se 
the commentary on paragraph 94.1(3)(a) ‘and subsections 94. 29) and (10). 


An individual is an “exempt taxpayer” for a taxation year where the indivi 


before the end of the year, was a resident of Canada for a period of, or periods the 
- total of which is, 60 months or less. individuals who have never been. non-resident 


cannot fall within the 60-month exception. ) This 60-month exemption for new immi- 


grants to Canada is similar to an exemption in the rules oS non- -resident trusts in 


existing section 94. 


Except as indicated below, tax-exempt entities to oe subsection 149(1) applies a are 


also exempt taxpayers. Retirement compensation arrangements and qualifying envi- 
ronmental trusts for which alternative income tax rules are provided under Parts X13 


and XII.4 and insurers to which paragraph 149( De applies are hot ey . 


taxpayers. 


An exempt taxpayer also ‘includes a Canadian yecident pooled fund trust (including a 
trust deemed resident by subsection 94(3)) under which the only beneficiaries that | 


may for any reason receive, at or after the particular time and directly from the trust, 


any of the income or capital of the trust are persons that are both qualifying investors — 
(as defined in subsection 94(1)) and the qualifying exempt taxpayers. Qualifying ex- 
empt taxpayers are for this purpose, tax-exempt entities to which subsection. 149(1) 


applies, other than retirement compensation arrangenients and qualifying environ- 


mental trusts for which alternative income tax rules are provided under Parts X13 _ 


and X1L4 and insurers to which paragraph 149(1)(t) applies. For more detail on the 
definition “qualifying investor” in subsection 94(1), see the commentary on that 
provision. 


The express reference to tax- eeing! entities i is is perenally of Seuificance for a pa 


poses of calculating Part I tax only in the context of the narrow circumstances to 
which new subsection 94. (17) applies. That subsection contemplates a case where a 


taxpayer ceases to be an “exempt taxpayer” and subsequently becomes an “exempt _ 


taxpayer”. However, the reference to tax-exempt entities may also be of significance 
in the context of Part XI (foreign property limits), given that the application of sec- 
tions 94.1 to 94.4 has an impact on the cost amount cof participating interests in FIEs. 


Related Provisions: 94. 1(3)(a) — Exempt taxpayer exempt from FIE rules: _ 


94.2(17) — Fresh start on becoming exempt; 961. 9) — Where ony —_— is 
member of partnership. 


“financial statements”, of a particular entity fora particular taxa- 


tion year of the entity and in respect of a taxpayer, means 


(a) the balance ance and the statement of i income of the partic- _ 


ular entity, i 
(i) the particular entity is an entity (referred to in this sub- 


paragraph as the “first entity”) in which the taxpayer holds, - 
in the particular taxation year, a participating interest or is — 


another entity in which the first entity has, in the yes 
taxation year, a direct or indirect interest, — 


(ii) the taxpayer ‘elects (in the taxpayer’ s return of igeote. 


_ for the taxpayer’s taxation year in which the particular tax- 


ation year ends) to have this paragraph apply in respect of - 


the particular entity and the participating interest, and 
(iii) that balance sheet and statement of income would be 


prepared in accordance with generally accepted accounting — 
principles used in Canada for the particular year Or ii ac.” 


cordance with generally accepted accounting principles that 


are substantially similar to those used in Canada if those 


principles did not require consolidation; and 
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lee ese with pe aeeepied accounting ie ee for ihe. 
tion year in Canada or in accordance with generally accepted accounting Dune 
that are substantially similar (including by reference to paragraph 94.1( i 
used io the taxation year in Canada. (ioe ee oe be allowed to elect 


fhancial statements if ‘they are prepared in aegidaice its those prin nck 
would be so prepared. if those prin ae did not require consolidation). _ 


to 94, 4 toa taxpayer, the financial sta 


More precisely, in applying sections : : 
: ‘taxation year of the entity, are 


ments of a particular entity fora partic 


ie ‘balance ‘sheet and the statement of. income of. the particular entity, a 


_— the particular entity is an entity (referred to in this note as the “first entity” 
in which the taxpayer holds, in the particular taxation year, a participating 
interest or is another entity in which the first entity hhas, in the pane 
taxation Noe a direct — interest, : 


| . = te isa cles Gn the eaxpayer s return of income for. the taxpaye 

taxation year in which the particular taxation year ends) to have this para 

graph apy in vo of the a ~~ and peste ‘interest. 
and : o . / 


 — that balance sheet and statement of i income would be prepared i in  accordane 
with, generally accepted accounting principles used in Canada for the partic: 
ular year or in accordance with generally accepted accounting principle 
are substantially similar to those used in Cs af ee epemicivles di 
Tequire consolidation: and 


2 ina any other case, the balance shoot and statement of income of the part 
entity, if that balance sheet and statement of income are prepared for the part 
Jar taxation year in accordance with generally accepted accounting | principle 
used for the taxation year in Canada or in accordance with generally accepted 
_ accounting principles that are > substantially similar to those used for the taxal 
‘year in Canada, _ . : : 
Related Provisions: 963) — election ‘under subpar, can by member oO! 
partnership. : / 


“foreign bank” has the: meaning assigned = econ. 95(1 : 


Technical Notes: The definition “foreign bank” has the same ‘Meaning: 
subsection 951). The expression is used in the definition “exempt business”. 


Related Provisions: 94. 1(1)"exempt business"(a) — Exclusion of foreign b i 
from = rules. 


“foreign he euet entity’ a any dine, means an neniy ihe 
at that time, a non-resident entity unless, - 


(a) at the end of its taxation year that includes that time, a 
exempt foreign trust (as defined in subsection 94(1)) because 
of any of paragraphs (a) to (e) and (g) of that definition or be: 

cause of paragraph (f) of that definition (read without re 

ence to clause (f)Gii)B) of that definition); — 


. (b) at the end of that taxation year, the carrying value of all 
its investment property is not greater than. one-half of the 
_. vying, value of all of its property; Or 


©) throughout that taxation year, its principal undertaking 
the carrying on of a business — that is not an inves 
business. _ 
Technical Notes: Use gibseuto 94, 10). oe new tax “regime for FIE: 
sections 94.1 to 94.4 generally applies only to participating interests in a “fe 
investment entity” as defined i in subsection 41D 
A non- -resident entity. (as defined i in subsection 94. 1) at any time will o al 


that time, unless any one of the following SAC nar apples to the non-resident 
tity: 


_ # at the end of its taxation year that nace that time, it is an eens for 
‘trust’ (as defi ned in new subsection: 94(1)) other than a trust that is an € 
foreign trust because of any of paragraphs: (a) to (e) or (g) of that definitio 
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because of paragraph (f) (read without reference to its clause (iii)(B)) of that 
definition, 


* at the end of its taxation year that includes that time. the carrying value of all of 
its investment property is not greater than one-half of the carrying value of all of 
its property, or : 


+ throughout its taxation year that includes that time, its principal undertaking was 


the carrying on of a business that is not an investment business 
The new rules are designed so that, in the case of partnerships, members’ shares of 


section 96(1.9), described in the commentary below). - 


incomes and losses are allocated in accordance with section 96 (including new sub- _ 


| For more information generally, see the commentary on the definitions “entity”, “eX~ / 


39 <6 


empt interest 


mentary on paragraphs 94.1(2)(a), (b), (e) and (h) to (j) and paragraph 96(1)(d). 


Related Provisions: 94.1(2)(a) — Rules when determining whether entity is an 
PIE; 94.1(2)(q) — Paras. (a}-(c) do not apply if information not provided to CRA on _ 


request. 


“investment business’, of an entity at any time, means a business _ 


(other than a business that is at that time an exempt business) car- 
tied on by the entity (including, for greater certainty, a business 
carried on by the entity as a member of a partnership) at that time, 
the principal purpose of which is to derive income or profits de- 
scribed in any of the following paragraphs: 


_ (a) income (including interest, dividends, rents, royalties Or 


_ any similar return on investment or any substitute for such a 
_ Teturn) from property; - _.. 
_ (b) income from the insurance or reinsurance of risks; 

_ (c) income from the factoring of trade accounts teceivable; or 
_ (d) profits from the disposition of investment property. 
fechnical Notes: The expression “investment business” is relevant i 
Vvhether a non-resident entity is a FIE or a “qualifying entity”, as 
n 94.1(1). An “investment business” of an entity at any tim ns a business 
than a business that is at that time an exemipt business) carried on by the entity 
including. for greater certainty, a business carried on by the entity as a member of a 
vartnership) at that time, if the principal purpose of the business is to derive any of 
¢ following income or profits: ee 


. income (including interest, dividends, rents. royalties or any ‘similar return on 
investment or any substitute. for such a return) from property, 

= income from the insurance or reinsurance of risks, : 

* income from the factoring of trade accounts receivable, or 

+ profits from the disposition of investment property: 

elated Provisions: 87(2)G.95) — Amalgamations — continuing corporation; 


})"foreign investment entity”(c) — Entity whose principal undertaking is in- 
sstment business is not FIE; 94.1(2)(e)— Application rules when determining 
hether business is investment business; 94.1(2)(0) — Amount deemed not to have 
come “payable”. Co i ; _ 
investment property”, of a particular entity at any time, in- 
ludes property of the particular entity that is at that time 

_ (a) a share of the capital stock of a corporation, — 

(b) an interest as a member of a partnership, 

c) an interest as a beneficiary under a ust, a 

d) an interest in any other entity, — _ 

) indebtedness, 

) an annuity, — 
3) a commodity (or commodity future) purchased or sold, di- 
rectly or indirectly in any manner whatever, on a commodities 
‘Or commodities futures exchange, a 
(h) real or immovable property, 

G@ a Canadian resource property or a foreign resource 
‘Property, : 
j) currency, 
(k) intellectual property within the meaning of article 2 of the 
vonvention Establishing the World Intellectual Property Or- 
anization done at Stockholm on July 14, 1967, as amended 
_ from time to time, 

-()) a derivative financial product, or 


, “non-resident entity”, “investment property” and “carrying value” in — 
subsection 94.1(1) and “exempt foreign trust’ in subsection 94(1). See also the com- 
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(m) an interest, an option or a right in respect of property that 
is investment property because of any of paragraphs (a) to (1), 
but does not include 


(n) except for the purpose of applying the definition “invest- 
ment business” in this subsection or the definition “tracking 
entity” in subsection 94.2(1), property that is at that time ex- 
empt property of the particular entity, 
(0) except for the purpose of applying the definition “qualify- 
ing entity”, property that is at that time 
_ () a share of the capital stock of the particular entity, 
(ii) a share of the capital stock of a corporation that is, 
throughout the period, in the particular entity’s taxation 
__ year that includes that time, during which the particular en- 
_ tity holds the share, a qualifying entity if the particular en- 
tity has at that time a significant interest in that qualifying 
_ entity or that qualifying entity has at that time a significant 
interest in the particular entity, 


_ (ili) an interest in a partnership that is, throughout the pe- 
_tiod, in the particular entity’s taxation year that includes 
- that time, during which the particular entity is a member of 
the partnership, a qualifying entity if the particular entity 
has at that time a significant interest in that qualifying en-— 
_tity or that qualifying entity has at that time a significant 
interest in the particular entity, or 
{iv) indebtedness owing by an entity that is, throughout the 
period, in the particular entity’s taxation year that includes 
_ that time, during which the particular entity holds the in- 
debtedness, a qualifying entity if the particular entity has at 
that time a significant interest in that qualifying entity or 
that qualifying entity has at that time a significant interest 
in the particular entity, _ 
(p) a commodity (referred to in this paragraph and paragraph 
(q) as an “exempt commodity”) that is manufactured, pro- 
duced, grown, extracted or processed by the particular entity or 
a person related (otherwise than because of a right referred to 
in paragraph 251(5)(b)) to the particular entity, and 


(q).a commodity future in respect. of an exempt commodity. 


Technical Notes: The expression “investment property” includes a list of specified 
properties. Most of the specified properties (e.g., shares, partnership interests, real 
estate and resource properties) are also specified in the definition of the same expres- 
sion in subsection 95(1). In addition to the properties also specified in the definition 
in subsection 95(1), “investment property” held by a particular entity includes: 
an interest in an organization, fund or other entity; 
« for taxation years that begin after July 18, 2005, intellectual property; 
° most derivative financial products; and 
*' interests, options and rights in respect of the above properties. 
It should be noted, however, that investment property of an entity does not include 
. ‘except for the purpose of applying the definition “investment business” in sub- 


section 94.1(1) or the definition “tracking entity” in subsection 94.2(1), an “‘ex- 
empt property” (as defined in subsection 94.1(1)), 


except for the purpose of applying the definition “qualifying entity”, a “signifi- 
cant interest” (as defined in subsection 94.1(1)) in a “qualifying entity” (as de- 
fined in subsection 94.1(1)), an interest in a qualifying entity that has a signifi- 
cant interest in the entity, and debt owing by qualifying entities in which the 
entity has a significant interest or by a qualifying entity that has a significant 
interest in the entity, and 


* certain exempt commodities and futures in respect of those exempt commodities. 


The definition is relevant for the purpose of the determining whether a non-resident 
entity is a FIE. For more information, see the commentary on the definitions “invest- 
ment business”, “qualifying entity”, “significant interest’, and “exempt property” in 
subsection 94.141), © : 


“net accounting income”, of an entity for a taxation year of the 
entity, means its net income, before income taxes and extraordi- 
nary items, for the year reported in its financial statements for the 
year. 


Technical Notes: The net accounting income of an entity fora taxation year means 
the amount that is its net income. before income taxes and extraordinary items, for 
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the year reported in its financial statements for the year. For more information, see 
the commentary on the definition * ‘financial statements” 1 in subsection 94.1(1). 


Related Provisions: 94. 1(1)“financial statements” — Meaning of “financial state- 
ments’; 94.1(2)(b) — GAAP of U.S. and European Union deemed to be similar to 
Canada. 


“non-resident entity”, 2 at any time, means 
(a) a corporation or trust that is non-resident at that time; and 


(b) any entity (other than a corporation or trust) that at that 
time 


(i) exists, was (unless the entity was continued in any juris- 
diction) formed or organized, or was last continued under 
the laws of a country or a political subdivision of a country 
other than Canada, or : 


(ii) is governed under the laws of a country or a political 
subdivision of a country other than Canada. 
Technical Notes: One of the requirements for an entity to be a FIE to which 
sections 94.1 to 94.4 apply is that the entity be a “non-resident entity’. In this regard, 
it should be noted that, under proposed subparagraph 94(3)(a)(v), certain trusts that 
would otherwise be non-resident are deemed (for certain limited purposes including 
the definition “non-resident entity”) to be resident in Canada for taxation years in 
which the trust has a resident contributor or a resident beneficiary. For more informa- 
fion, see the commentary to new subsection 94(3). 
In addition to non-resident corporations and trusts, a “non-resident entity” inches at 
any time any other type of entity that at that time : 
* exists, was (unless the entity was continued in any jurisdiction) formed or organ- 
ized, or was last continued under the laws of a country or a political subdivision 
of a country other than Canada, or 


+ is governed under the laws of a country or a political subdivision of a country 
other than Canada. 


Related Provisions: 94(3)(a)(iv) [proposed] — Application to trust deemed resi- 
dent in Canada. : 


“participating interest”, of a particular entity or individual in a 
non-resident entity, means a property that is 


(a) if the non-resident entity is a corporation, a share of the | 


capital stock of the corporation; 


(b) if the non-resident ony is a trust, a specified interest in 
the trust; 


(c) if the non-resident entity is not a corporation or trust, an 
interest in the non-resident entity; and 


(d) under a contract, in equity or otherwise, either iinineaiatey 
or in the future and either absolutely or contingently, converti- 
ble into, exchangeable 10h or a right to acquire, directly or 
indirectly, 
(i) a property described in any of SG (a) to (c), or 
Gi) a property (other than money) the fair market value of 
which is determined primarily by reference to the fair mar- 
ket value of a property described in any of paragraphs (a) to 
(c). 
Technical Notes: A “participating interest” in an entity means a share of the 


capital stock of corporation, a specified interest (as defined in subsection 94.1(1)) in 
a trust and an interest in any other type of entity. 


It also includes a property that is (under a contract, in equity or otherwise, either 


immediately or in the future and either absolutely or ey convertible into, 
exchangeable for. or confers a right to acquire 


* such a share, specified interest or other interest, or 


* a property (other than money) the fair market value of which is determined pri- 
marily by reference to the fair market value of such a share, interest as a benefi- 
ciary or other interest in an entity. 


For a related rule that applies in determining whether an interest is a participating 
interest, see the commentary on paragraph 94.1(2)(s). 


Related Provisions: 53(1)(m)Gii) — Addition to ACB of participating interest; 
94.1(2) — Rules of application for participating interest; 94.1(2)(s) — Indirect par- 
ticipating interest deemed not to be participating interest: 94.2(13) — Cost of partici- 
pating interest under mark-to-market rules: 96(1)(d)(iii) — Where partnership owns 
participating interest; 98(7)—— Where partnership holding participating interest 
ceases to exist; 248(1)"specified participating interest’ — Participating interest other 
than exempt interest; 248(9.2) — Meaning of “indefeasibly vested”. 


“payable net accounting income”, of an entity for a taxation 
year of the entity, means its net income, after income taxes and 
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extraordinary items, for the year reported in its financial sae 
ments for the year. 

Technical Notes: The payable fe accounting income, of an cay for a taxation - 
year of the entity, means its net income, after income taxes and extraordinary items, a 
for the year reported in its “inapcral statements” (as defined in lon 94. ie 
for the year. 

This definition is relevant in determining whether an interest in a non-resident entity 
is an “exempt interest” (as defined in subsection 94.1(1)) in the entity. In particular, 
it is relevant in applying paragraph (d) of the definition ° “exempt interest” in subsec- 
tion 94.1(1) and paragraphs 94.1(2)(m) and (n). 

Related Provisions: 94. 1Uy peanet! statements” — Meaning of ned 
statements”. ae 


“qualifying entity”, in a period, means a particular entity that is 
corporation or partnership all or substantially all of the carrying 
value of the property of which is, throughout the period, attributa- _ 
ble to the carrying value of particular property that is, throughout — 
the portion of the period that the particular pve is property of 

the particular entity, : 


(a) property other than investment property; 


(b) investment property that is a participating interest in or 
debt issued by another entity if, throughout the portion of the — 
period that the participating interest or debt is property of the 
particular entity, 
(i) the principal undertaking of the other entity is the carry- 
ing on of a business that is not an investment business, and 


(il) either 


(A) the particular entity has a significant: interest in the 
other entity, or 


(B) the particular entity 


(1) actively participates in or exercises significant i in. 
fluence over the governance or the management of — 
that other entity, directly or indirectly, by 1 reason of 
its status as a holder of a significant number of par- — 
ticipating interests in that other entity (when com-_ 
pared to the number of participating interests held by _ 
each other holder of interests in the corporation) or _ 
by reason of an agreement in writing between the 
particular entity and one or more other holders of a_ 
significant number of participating interests in that 
other entity, or 


(ID carries out a plan of action that it has establishal ; 
for the purpose of obtaining its objective of actively 
participating in or exercising significant influence — 
over the governance or the management of that other 
entity, directly or indirectly, by reason of its status as 
a holder of a significant number of participating ‘in- 
terests in that other entity (when compared to the — 
number of participating interests held by each other 
holder of interests in the particular entity) or by rea- 
son of an agreement in writing between the particu- 
lar entity and one or more other holders of a signifi- 
cant number of participating interests in that other 
entity; 


(c) investment property in respect of which the particular en 
tity establishes that the property or proceeds from the dispo 
tion of the property is to be used by the particular entity for the 
oe of acquiring property ea in paragraph os or 

- S 


(d) investment property that is a particular property held by the 
particular entity if 


(i) the particular property (or other property for which the 
particular property is substituted property) was last ac- 
quired by the particular entity within 36 months before the © 
end of the period (or within any greater number of months _ 
that the Minister considers reasonable if the particular en-_ 
tity applies, in writing, to the Minister within the 36 months 
after the property was acquired by the particular entity), © 
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(1i) the particular property was so acquired by the particular 
entity because it / 


(A) issued a debt, or a participating interest in it, 


(B) disposed of property described in any of paragraphs 
(a) to (c), or 


(C) accumulated its income, and 


(iit) the issuance, disposition or accumulation referred to in 
_ subparagraph (ii) was made or amassed for the purpose of 
_ acquiring property that, if owned by the particular entity, 

would be property described in any of paragraphs (a) to (c). 

Technical Notes: A “qualifying entity” in a period means a particular entity that is 

a partnership or a corporation all or substantially all of the “carrying value” (as de- 

fined in subsection 94.1(1)) of the property of which is, throughout the period, attrib- 
—utable to the carrying value of property that is: ee : : 


* property other than “investment property” (as defined in subsection 94.1(1)), 


investment property that is a participating interest in or debt of another entity if 
the other entity is an entity whose principal undertaking is the carrying on of a 
business that is not an investment business and the particular entity has either a 
Significant interest in the other entity or a strategic interest in the other entity, 


° 


investment property in respect of which the particular entity establishes that the 
property or proceeds from the disposition of the property is to be used by the 
particular entity for the purpose of acquiring property described in the two 
_ paragraphs above.cr ; : 


investment property that is held by the particular entity if the particular property 

(or other property for which the particular property is substituted property) was 
_last acquired by the particular entity within 36 months before the end of the pe- 

_ tiod (or, where applicable conditions are met, within such longer period as the 
_ Minister considers reasonable in the circumistances), as a result of qualifying 
activities. 


For this purpose, qualifying activities are 


_¢ the issuance of a debt or a participating interest in the ent 


+ the disposition of property described in any of 


) of the defini- 
tion “qualifying entity”, and 


para graphs (a) ' 


+ the accumulation of income of the entity. 


The qualifying activities must also have been made for the purpose of acquiring pro- 
perty that, if owned by the entity, would be property described in paragraph (a) to (c) 
of the definition of “qualifying entity”. 


For the purpose of applying this definition, an entity will be considered to have a 
Strategic interest in another entity where the entity participates in or has established a 
plan of action for participating in the management and control of the other entity by 
reason of its status as a holder of a significant number (not to be confused with the 
“significant interest” definit 
parison with the number 0 

the entity) or an agreement 


pating interests held by each holder of interests in 
1 other such significant interest holders. 

In establishing if an entity actively participates in or exercises a significant influence 
Over the governance or the management of an other entity the following facts (among 
others) will be considered: 


* whether the entity, alone or in alliance with others, appoints members of the 
board of directors and management: 


_* whether the entity, alone or in alliance with others, significantly influences the 
appointment of members of the board of directors and management; and 


‘involved in the 


* whether the entity, alone or in alliance with others, is ac i 
_ Strategic planning for the entity. 


n determining if an entity is carrying out a plan of action for the purpose of ob- 
aining its objective of actively participating in or exercising significant influence 
?ver the governance or the management of another entity, all factors will be consid- 
‘ted, For example, an entity’s board-approved plan of action, board minutes, invest- 
nent studies and other material relating to the strategic investment will be consid- 
ted. As well, evidence that increasing numbers of shares of the other entity are 
eing bought or that property is being sold in order to raise money to acquire such 
hares will be considered important factors. The entity’s investment history and pat- 
eras will also be considered. 


‘inally, it should be noted that under paragraph 94.1(2)(r), the definition “qualifying 
“tity” in subsection (1) does not apply in determining whether a taxpayer has a 
‘atticipating interest in a FIE, if the Minister sends a written demand to a taxpayer 
#duesting additional information for the purpose of enabling the Minister to deter- 
line whether an entity is a qualifying entity, and information satisfactory to the Min- 
iter to make the determination is not received by the Minister within 60 days (or 
‘fithin such longer period as is acceptable to the Minister) after the Minister sends 
le demand. 


articipating interests in the other entity (in com- 
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For more information, see the commentary on paragraph 94.1(2)(r) and on the defini- 
tions “carrying value”, “significant interest’ and “investment property” in subsection 
94.1(1). 

Related Provisions: 87(2)(j.95) — Amalgamations — continuing corporation; 
94.1(1)“exempt interest”(a)(ii) — Share of QE can be exempt interest; 94.1(2)(r) — 
Deemed not QE if information not provided to CRA on request. 


“significant interest”, of a particular entity in another entity at 
any particular time, means 


(a) if the other entity is a corporation, a share of the capital 
stock of the corporation, if at the particular time the particular 
entity or the particular entity together with entities related (oth- 
erwise than by reason of a right referred to in paragraph 
251(5)(b)) to the particular entity holds shares of the capital 
stock of the corporation 


(i) that would give the particular entity, or the particular 

entity together with those related entities, 25% or more of 

the votes that could be cast under all circumstances at an 

annual meeting of shareholders of the corporation if the 
_ _ meeting were held at the particular time, and 


. Gi) that have a fair market value of 25% or more of the fair 
_ market value of all of the issued and outstanding shares of 
the corporation; 


(b) if the other entity is a partnership, an interest of the particu- 
lar entity as a member of the partnership, if at the particular 
time the particular entity, or the particular entity together with 
entities related (otherwise than by reason of a right referred to 
in paragraph 251(5)(b)) to the particular entity, holds interests 
as a member of the partnership that have a fair market value of 
25% or more of the fair market value of all membership inter- 
ests in the partnership; and 


(c) if the other entity is a trust, an interest as a beneficiary 
under the trust, where at the particular time 


(i) the only beneficiaries that may for any reason receive, at 
any time and directly from the trust, any of the income or 
capital of the trust are persons that are qualifying investors 
_ (as defined in subsection 94(1)) in respect of the trust, and 


_ (ii) the particular entity, or the particular entity together 

_ with entities related (otherwise than by reason of a right re- 

_ ferred to in paragraph 251(5)(b)) to the particular entity, 

holds such interests under the trust that have a fair market 

value of 25% or more of the fair market value of all the 
_ interests as beneficiaries under the trust. 


Technical Notes: An entity is considered to have a significant interest in a corpo- 
ration, partnership, or trust (for taxation years that begin after 2002 and on or before 
July 18, 2005, that is. a non-discretionary trust as defined in subsection 17(15)) if the 
entity or a group of entities comprised of the entity and entities related to the entity 
holds shares or interests in the corporation, partnership or trust that have a fair mar- 
Ket value equal to 25% or more of the fair market value of all the shares or interests 
in the corporation, partnership or trust and, 


* in the case of a corporation, the entity or the group of entities comprised of the 
entity and the entities related to the entity has shares entitling the entity to cast at 
least 25% of votes at an annual shareholders’ meeting of the corporation, or 


+ in the case of a trust, for taxation years that begin after July 18, 2005, the only 
beneficiaries that may for any reason receive, at any time and directly from the 
trust, any of the income or capital of the trust are persons that are qualifying 
investors (as defined by subsection 94(1)) in respect of the trust. 


In these circumstances, the entity’s significant interest will be its share of the capital 
stock of the corporation, its interest as a member of the partnership or its interest as a 
beneficiary under the trust, as the case may be. For more detail on the definition 
“qualifying investor” in subsection 94(1), see the commentary on that provision, 


“specified interest”, at any time of an entity or individual in a 
trust, means an interest of the entity or individual as a beneficiary 
under the trust if 


(a) the trust is at that time an exempt foreign trust because of 
paragraph (f) or (h) of the definition “exempt foreign trust” in 
subsection 94(1); or 
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(2) Rules of application — For the purposes of applying this 
section and sections 94.2 to 94.4 in respect of a particular partici 
pating interest, in a particular non-resident entity, held by a tax 


(b) the entity or individual may for any reason receive as a 
‘beneficiary under the trust, at or after that time, any of the in- 
come or capital of the trust directly from the trust, unless 


(i) the entity or individual would at that time be a successor — 


beneficiary (as defined in subsection 94(1)) under the trust 
if the reference in the definition “successor beneficiary” in 
that subsection to a contributor did not include each con- 
tributor whose total amount of contributions to the trust is 
10% or less of the total of all amounts each of which was 
the amount, at the time it was received by the trust, of a 
contribution made to the trust, or 


(ii) every amount of income and capital of the trust that the 
entity or individual may receive at or after that time de- 
pends on the exercise by any entity or individual of, or the 
failure by any entity or individual to exercise, a discretion- 
ary power. 


Technical Notes: The definition “specified interest” applies in determining 
whether an entity or individual has a “participating interest” (as defined in subsection 
94.1(1)) in a non-resident entity that is a trust. A specified interest at any time of an 
entity or individual in a trust, means, an interest of the entity or individual as a bene- 
ficiary under the trust if 


+ The trust is at that time an exempt foreign trust because of paragraph (f) or (h) of 
the definition “exempt foreign trust” in subsection 94(1). As a result, an interest 
in a foreign commercial investment trust or in certain employee remuneration 
arrangements will generally be subject to the income computation requirements 
in sections 94.1 to 94.4 if the trusts are FIEs or tracking entities; or 


+ The entity or individual may for any reason receive, as a beneficiary under the 
trust, at or after that time any of the income or capital of the trust directly from 
the trust. However, such an interest will, under paragraph (b) of the definition 
“specified interest”, not be treated as a participating interest if 


—— for taxation years that begin on or before July 18, 2005, the entity or indivi- 


dual is at that time a successor beneficiary (as defined by subsection 94(1)) 
under the trust, ce 


_— for taxation years that begin after July 18, 2005, the entity or individual 
would at that time be a successor beneficiary (as defined by subsection 
94(1)) under the trust. if in applying the definition “successor beneficiary” to 
the entity or individual, as the case may be, contributors whose contributions 
were 10% or less of all contributions to the trust at that time were ignored, or 


—— every amount of income and capital of the trust that the entity or individual 
may receive at or after that time depends on the exercise by any entity or 
individual of, or the failure by any entity or individual to exercise, a discre- 
tionary power. 


“specified party” in respect of a particular individual or particu- 
lar entity, as the case may be, means another individual or other 
entity that does not deal at arm’s length with the particular indivi- 
dual or the particular entity, as the case may be. 

Technical Notes: The definition “specified party” is relevant in determining 
whether a taxpayer has an avoidance motive in respect of a participating interest in a 
FIE. This determination is relevant to applying the definition “exempt interest” in 
subsection 94.1(1). For more information, see the commentary on the definition “ex- 
empt interest”. 

A specified party in respect of a particular individual or particular entity, as the case 
may be, means another individual or other entity that does not deal at arm’s length 
with the particular individual or the particular entity, as the case may be. 


“taxation year’, of a non-resident entity that is not a corporation 
or an individual, means 


(a) in respect of a business or property of the non-resident en- 
tity for which the accounts of the non-resident entity are ordi- 
narily made up, the period that would be determined under 
section 249.1 in respect of the non-resident entity if the non- 
resident entity were a corporation; and 


(b) in any other case, a calendar year. 


Technical Notes: The “taxation year” of a non-resident entity that is a corporation 
or an individual is generally determined in accordance with subsection 249(1) and 
paragraph 250.1(a). Where the non-resident entity is not an individual or a corpora- 
tion, this definition provides that the entity’s taxation year means: 
¢ in respect of a business or property of the non-resident entity for which the ac- 
counts of the non-resident entity are ordinarily made up, the period that would be 
determined under section 249.1 in respect of the non-resident entity if the non- 
resident entity were a corporation, and 


* in any other case, a calendar year. 


payer in a particular taxation year of the taxpayer (and in respect a 
of any other participating interests, in the particular non-resident ~ 
entity, that are identical to the particular participating interest an 
that are held by the taxpayer in the particular taxation year), — 


(a) in determining whether the particular non-resident entity is 4 
a foreign investment entity, if the financial statements of an 
entity (referred to in this paragraph as the “first entity”) fora — 
taxation year (referred to in this paragraph as the “specified — 
year”) of the first entity reflect property, indebtedness, income | 
or losses of another entity, - 


(i) the business and non-business activities for the specified — 
year carried on by the other entity, the net accounting in: 
come for the specified year determined for the other entity _ 
from those activities, and the property and indebtedness for — 
the specified year owned by or owed by, as the case may — 
be, the other entity are deemed for the specified year to be — 
carried on by, determined for, owned by or owed by, as the — 
case may be, the first entity, and 


(ii) an exempt business of the other entity at any time in the — 
specified year is, if it is a business the activities of which — 
are deemed by subparagraph (i) to be carried on by the first — 
entity, deemed to be an exempt business of the first entity 2 
at that time in the specified year; = 
(b) generally accepted accounting principles used, for a taxa- 
tion year, in the United States of America or in countries that — 
are members of the European Union are substantially similar — 
to those used in Canada in respect of that taxation year; 


(c) in determining the designated cost to the taxpayer of the _ 
participating interest at any time in the particular taxation year, — 
(i) if the particular participating interest is a specified inter-_ 
est in a trust that is an exempt foreign trust (in this para- _ 
graph as defined by subsection 94(1)) because of paragraph — 
(f) of that definition, the cost at that time to the taxpayer of 
the particular participating interest is deemed to be the 
greater of - 
(A) the cost, determined without reference to this para- 
graph, at that time to the taxpayer of the particular par-_ 
ticipating interest, and - 
(B) the total of all amounts each of which is the fair — 
market value, immediately before it was acquired by the _ 
trust, of a property that is held by the trust at that time 
and that may be [sic.] reasonably be considered to be. 
held for the purpose of satisfying the rights (other than a 
right under an arrangement to which subsection 12) Oh 
(6) applies) of the taxpayer in respect of the particular — 
participating interest, and a 
(ii) if the particular participating interest is an interest in a — 
trust that is not an exempt foreign trust, the designated cost 
to the taxpayer of the particular participating interest is 
deemed to be the greater of a 
(A) the designated cost, determined without reference to. 
this paragraph, at that time to the taxpayer of the partic- 
ular participating interest, and : 


(B) the total of all amounts each of which is 


(I) the fair market value, at that time, of restricted — 
property (in this subparagraph, within the meaning — 
of section 94) that is held at that time by the trust and _ 
that may reasonably be considered to be held for the — 
purpose of satisfying the rights (whether immediate _ 
or future, whether absolute or contingent or whether 
conditional on or subject to the exercise of any dis- 
cretion by any entity) of the taxpayer in respect of | 
the particular participating interest, or a 


(I) the cost, at that time, to the trust of each property 
(other than restricted property) that is held by the — 
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trust for the purpose of satisfying the rights (whether 
immediate or future, whether absolute or contingent 
or whether conditional on or subject to the exercise 
of any discretion by any entity) of the taxpayer in 
respect of the particular participating interest; 


(d) the reference in subsections (4) and 94.3(4) to “as income 
__ from property from a property that is the participating interest” 
__ is to be read as a reference to “as income from property from a 
the participat- 

‘th 


property that is a source outside Canada tha 
ing interest”, if the taxpayer is a trust and the por: 
accounting income of the particular non-resident ntity, 
‘sources outside Canada, for its last taxation year that ends in 
the particular taxation year exceeds 90% of the total net ac- 


os counting income of the particular non-resident entity for that 


__ last taxation year; 


_ (e) in determining whether the principal undertaking of an en- 
_ tity is, in a taxation year of the entity, the carrying on of a 
__ business that is not an investment business, - 
(i) subject to subparagraphs (ii) and (iii), that determination 
is to be by reference to the facts and circumstances includ- 
ing the fair mz 
nied on, during the entity’s taxation year, by the entity, the 
amount of time spent by the entity’s employees in carrying 
out those activities, the amount of expenditures incurred by 
the entity in respect of those activities and the revenue de- 


rived by the entity from those activities, 


(ii) subject to subparagraph (iii), where the taxpayer has, by 
_ hotifying the Minister in writing in the taxpayer's return of 


income for the particular taxation year, elected t have this 

_ subparagraph apply in respect of the ent he principal 
undertaking of the entity for the taxation year the entity 
is deemed to be the carrying on of a business that is 


(A) an investment business if the total net accounting 
_ income of the entity, for the entity’s taxation year, de- 
_ tived from investment property (other than investment 
property used or held in the course of carrying on an 
_ investment business) and from investment businesses is 
equal to or greater than the total net accounting income 
of the entity for the entity’s taxation year derived from 
businesses (other than investment businesses), and 


stment business if the total net account- 
e entity for the entity’s taxation year 


derived from investment property (other than invest- 


is less than the total net accounting income of the entity 
for the entity’s taxation year derived from businesses 
(other than investment businesses) carried on by the en- 


tity in the entity’s taxation year, and 


(iii) if the Minister sends a written demand to the taxpayer 
requesting additional information for the | irpose of ena- 
bling the Minister to determine whether the principal un- 
dertaking of the entity is in the entity’s taxa tion year the 
‘Carrying on of an investment business, and information sat- 
isfactory to the Minister to make the determination is not 
Teceived by the Minister within 60 days (or within any 
longer period that is acceptable to the Minister) after the 
Minister sends the demand, the principal undertaking of the 
entity is deemed to be the carrying on of an investment 
business; 


f) in determining whether an entity or natural person and an- 
ther entity or natural person are related to each other or deal 
t arm’s length with each other, a person referred to in section 
21 includes an entity; 

» (g) in applying subparagraph (e)(i) of the definition “exempt 
_ interest” in subsection (1), if the particular non-resident entity 


ie of assets used in the activities car- 
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is not a corporation, a partnership or a trust, it is deemed not to 


be resident in a particular country, unless 


i) the particular country is a country other than a pre- 
scribed country, 
(ii) the particular non-resident entity is governed, and any 
of exists, was (unless the entity was continued in any juris- 
diction) formed or organized, or was last continued, under 
the laws of the particular country or of a political subdivi- 
sion of the particular country, and 
(iii) the particular non-resident entity is liable, under the 
laws of the particular country, to pay an income or profits 
__ tax imposed by the government of the particular country on 
_ all of the particular non-resident entity’s income, profits or 
_ gains; 


_ {h) subject to paragraph (4), a non-resident entity is deemed to 
be a controlled foreign affiliate of the taxpayer throughout the 
period that begins at the earliest time, in the taxpayer’s taxa- 
tion year in the return of income for which the taxpayer elects 
in prescribed form to treat the non-resident entity as a con- 

__ trolled foreign affiliate of the taxpayer (referred to in this para- 
graph 
dent en 


le “taxpayer’s election year”), at which the non-resi- 
nt entity is a foreign affiliate of the taxpayer and that ends at _ 
the earliest subsequent time at which it is not a foreign affiliate 


of the taxpayer, if 


@ at any time in the taxpayer’s election year 
(A) the taxpayer holds a participating interest in the 
non-resident entity and a taxation year of the non-resi- 
dent entity ends (or the first taxation year of the non- 
_ resident entity begins), or _ 


(B) a controlled foreign affiliate of the taxpayer holds a 
participating interest in the non-resident entity, a taxa- 
tion year of the controlled foreign affiliate ends, and a 
taxation year of the non-resident entity ends (or the first 
taxation year of the non-resident entity begins) in that 
taxation year of the controlled foreign affiliate, 


(ii) the non-resident entity is, at the end of its taxation year 
referred to in subparagraph (i), a foreign affiliate of the tax- 
payer in respect of which the taxpayer has a qualifying in- 
terest (within the meaning assigned by paragraph 
95(2)(m)), and 
_ (iii) the taxpayer has not made any other election under this 
_ paragraph in respect of the non-resident entity; 
(i) an election made by the taxpayer (or where the taxpayer is a 
partnership, by an entity that was at any time a member of the 
taxpayer) under paragraph (h) is, other than for the purposes of 
applying this paragraph and subparagraph (h)(iii), deemed 
never to have been made, if 
_ (i) the Minister sends a written demand to the taxpayer re- 
questing additional information for the purpose of enabling 
the Minister to determine an amount that would, if this Act 
were read without reference to this paragraph, be required 
to be added or deducted (otherwise than under subsection 
104(13)) in computing the taxpayer’s income for the year 
because of the application of section 91 and an election 
under paragraph (h) in respect of a foreign affiliate, and 


(ii) information satisfactory to the Minister to make the de- 
termination is not received by the Minister within 60 days 
(or within any longer period that is acceptable to the Min- 
ister) after the Minister sends the demand; 
() if the taxpayer has, by notifying the Minister in writing in 
the taxpayer’s return of income for the particular taxation year, 
elected to have this paragraph apply in respect of the particular 
participating interest, the taxpayer files with that return of in- 
come prescribed information in prescribed form, an entity (re- 
ferred to in this paragraph as the “specified entity”) has a sig- 
nificant interest in another entity that is a corporation, 
partnership or trust, the particular non-resident entity is the 
specified entity or has, directly or indirectly, an interest in the 
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- specified entity, and the financial statements of the specified — 
entity do not reflect property or indebtedness of the other en- _ 
_ tity, in determining only whether the particular non-resident _ 
entity is a foreign investment entity, and where the taxpayer so _ 
stipulates in that election, pete he particular nop 


entity 1 isa qualifying entity. oo. 
— each of the following is end to be nil: 
a the carrying value of each | 


(I) participating interest held, at the time (referre to - 
in this paragraph as the “specified time”) that is the — 


end of the particular non-resident entity’s last taxa- 


tion year that ends in the particular taxation ek by 


the” specified entity in the other entity, and 
(ID debt owing at the specified time to the seeties 


entity by the other entity (other than a debt acquired — 
in the ordinary course of a business that is not at the — 
specified time an investment business ihe on oe 


the specified entity), and 


/ 8) the net accounting income of the specified entity a 
the specified time derived from property of the specified — 
: 


. _ entity the carrying value of which i is deemed t to be 
under clause (A), - 


2 (ii) each property that is (or that is deemed ey this Gh: 
graph in respect of the particular participating interest to_ 
be) at the specified time property of the other entity (other | 


- than a debt owing to the other entity by the specified entity 
where the other entity and the specified entity are related to 


each other at the specified time) and that is valued for the 


purpose of the other entity’s financial statements for its tax- 
ation year that includes the specified time (or deemed by 


this subparagraph to have a carrying value to the other en-- 


tity) is deemed to be at the specified time property of the 
specified entity and is deemed to have at the specified time 


a carrying value to the specified — equal ¢ to the amount 


_ determined by the formula 
A x BIC 
| where 
A is the carrying value at the specified t time to the other 
_ entity of the property, 
B is the total of all amounts each of hich | is 


(A) the fair market value at the specified time of a 
participating interest in the other entity held at the 
_ specified time by the specified entity, and 


(B) the fair market value at the specified t time ofa 
debt (other than a debt acquired — in the ordinary 
course of a business that is not an investment busi- 
ness carried on by the specified entity) that the other 
entity owes at the Aperiticd: time to the eae en- 
_ tity, and 
C is the total of all amounts each of which | Ss 


(A) the fair market value at the specified time of a 


. participating interest in the other entity held at the — 


specified time by an individual or an entity, and 
(B) the fair market value at the specified time of a 


_ debt owing at the specified time by the other entity _ 


to a holder of a participating interest in the other en- 


tity (other than a debt acquired in the ordinary course 
_ of a business that is not an investment business car- _ 
ried on by a holder of a paces interest in ine 


other entity), 
(iii) the specified entity is deemed — 


_ (A) to have carried on the proportion opened for the 


formula B/C in subparagraph (ii) (in respect of the spec- 


ified entity and the other entity) of the activities carried _ 
on at the specified time by the other entity in which it 


used the property referred to in subparagraph (ii), and 
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| (B) to have that proportion of the net accounting income 
of the other entity for the period in the taxation year 
sr entity ding. at the specified time that was 


ay the oe catity. genic to ‘be an exci busines 
____ the specified entity at that time in that last year; 
_(k) subject to paragraphs (m) and (n), ‘the taxpayer | has a 
avoidance motive in respect of the particular participating i 
_ terest (and any participating interests of the taxpayer 1 e 

: particular non-resident entity that are identical to the particular 
participating interest), only if it is reasonable to conclude th. 
the main reasons for the taxpayer acquiring, holding. or hav 
the particular participating interest include 


-__ @) the derivation of a benefit the value of whi 
sonably be attributed. principally, directly or indirectly 
income derived from investment property, to profit 

- gains from the disposition of investment propert 
increase in value of investment property, and 


Gi) the deferral or reduction of the amount of tax P ab 
on that income or those’ profits or gains; 

Wi in applying paragraph (k) in respect of the patent parti: 
pating interest, the factors to be considered i in eee the 

existence of a tax avoidance motive include 


—@ the nature, organization. and operation of | 
_ A the particular non-resident entity, 


 (B) any foreign investment entity in which the pate 
non-resident entity or a specified party in respect of the 
particular non-resident cay) has a direct or indirect i 
terest, and 


(C) any foreign investment entity in which the taxpayer 
or a specified party in Fospest of the wena has 
rect or indirect interest, 


a the form of, and the terms and the conditions governin 
_ the direct or indirect ineres Sees to in subpar 
), 
(iii) the extent to which and the time at whieh the partici 

_ non-resident entity, or an entity in which a direct or indir 
interest referred to in subparagraph (i) is held, is subject 

an income or profits tax on its income, profits and gains 


(iv) the extent to which and the time at which the taxp 
or an entity or individual that holds a direct or indirect 
terest referred to in subparagraph i, is subject to an 

come or profits tax on the taxpayer’s or entity’ s, as the 
may be, share of the income, profits and gains of the ent 
in which the direct or indirect interest is held, and : 


_ (vy) the amount of tax that would have been payables b 
taxpayer under this Part had the taxpayer earned the incor 
or realized the profits or gains in respect of the investm: 
_ property referred to in subparagraph (k)(i) at the time 
the income was eared, or the profits or gains were re 
ized, by the entities oe owned or held the investm 

_ property; — 
_ (n) the taxpayer does. not ‘ave a aS avoencs: motive in re- 
spect of the particular participating interest held by the tax 
payer at any time in the particular taxation year if an amoun' 
_ that is all or os. oe oF the Pee net account 
income 
wr of the particular con eset entity for or ae its ta 
tion years that ends in the particular taxation year beco 
payable by it to its interest holders in, or within 120 da 
after, that taxation year of the particular non-resident e 
and the taxpayer’s share of that amount is included in coi 
puting the taxpayer’s income for the taxpayer’s taxation | 
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year that includes the time at which the amount became. 
payable, and  - 


(0) in applying paragraph (d) of the definitic mpt inter- 
est” in subsection (1), paragraphs (m) and (n), the definition 
___-Mmark-to-market formula” in subsection 94.2(1), and subsec- 
_ tion 94.4(2), an amount is deemed not to have become payable 


at any time to an entity or individual, as the case may be, un- 


_ less it was paid on or before that time to the 
dual, as the case r 


entity or indivi- 
be, or the entity or individual, as the case 
before that time to e 


property of the particular non-resident en- 


mation satisfactory to the Minister to make the determination 
is not received by the Minister within 60 days (or within any 


ister sends the demand; 


apply if the Mir 

| fequesting additional information for the purpose of enabling 

| the Minister to determine whether an entity is a qualifying en- 

' tity, and information satisfactory to the Minister to make the 
determination is not received by the Minister within 60 days 

|| (or within any longer period that is acceptable to the Minister) 
after the Minister sends the demand; 


__(s) if at any time a taxpayer has a participating interest in a 
__ Particular foreign investment entity and the taxpayer has at that 
ime a participating interest (referred to in this paragraph as the 
‘indirect participating interest”) in another non-resident entity 
olely because the particular foreign investment entity has at 
lat time a participating interest in that other non-resident en- 
tity, then the indirect participating interest is deemed (other 
| than in applying this paragraph) not to be a participating inter- 
| €st of the taxpayer at that time; 


pt property” in subsection (1) does not : 


payment — 


longer period that is acceptable to the Minister) after the Min- — 


(0) the definition “q lalifying entity” in subsection (1) does not — 
ends a written demand to the taxpayer — 


MN 
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(t) if the taxpayer is an authorized foreign bank, the taxpayer is 
deemed for the purposes of subsections 94.1(4), 94.2(5) to (8) 
and (12), 94.3(4) and 94.4(2) to be resident in Canada through- 
out the particular taxation year; - _ 
(u) the dispositions, if any, in the particular taxation year of the 
particular participating interest and any participating interests 
_ of the taxpayer in the particular non-resident entity that are 
_ identical to the particular participating interest are deemed to — 
he order in which those participating interests were 
ermined without reference to any other provision 
y the taxpayer; and  . 
asonably be considered that one of the main rea-__ 
80 ntity or individual holds at any time on or after _ 
July 18, 2005 a participating interest in a non-resident entity is 
to cause the condition in paragraph (a) of the definition “arm’s 


that time in respect of the 
icipating interest. 

t of rules for the purposes of _ 
articipating interest, in a _ 
ilar taxation year of the _ 
nterests in the particular non- 
terest and that are held by the 


Technical | 


-resident entity, held by a 
taxpayer (and in respect of any other p: 
resident entity that are identical to the participating 
taxpayer in the particular taxation year). These niles are relevant, for example, in 
determining whether the particular non-resident entity is a FIE and whether the par- 
ticular participating interest is an “exempt interest”. : 


yy. determined for, owned by or owed by. 
as the case may be, the first entity, and : 


ny time in the specified year is, if it is 
y subparagraph 94.2(a)(i) to be 
mpt business of the first entity 


an exempt business of the other entity at ; 
a business the activities of which are { 


ie in the specified year. - _ 

Paragraph 94.1(2)(a) is relevant in applyin ample, the definition “carrying 
value” in subsection 94.1(1), when determining whether the non-resident entity is a 
FIE because of the carrying value of its investment property. 
For more information, see the commentary on the definitions “carrying value”, “for- 
eign investment entity” and “investment property” in subsection 94.1(1). See also, 
the commentary on paragraph 94.1(2)(b), for more information on determining 
whether accounting principles are substantially similar to Canadian GAAP, and the 
commentary on paragraph 94.1(2)(j), for more information on the look-through rule 
for significant interests. . . : : 
GAAP tially Similar to Canadian GAAP _— 
ar (2)(b) provides that generally accepted accounting principles used for _ 
the United States of America or in countries that are members of _ 

lropear on are, for greater certainty, considered to be substantially similar 
to those used in Canada for that taxation year. 


Designated Cost : : 
Paragraph 94. 1(2)(c) applies in determining, at any time in a particular taxation year, 
the designated cost to a taxpayer of a participating interest of the taxpayer that is a 
specified interest (as defined by subsection 94.1(1)) in a trust. However, the rule only 
applies where the trust either is an exempt foreign trust (as defined by subsection 
94(1)) because of paragraph (f) of that definition or is not otherwise an exempt for- 
eign trust. 


Under subparagraph 94,1(2)(c)(i), the cost to the taxpayer of a participating interest 
in a trust that is an exempt foreign trust because of paragraph (f) of that definition is 
deemed to be the greater of two amounts. The first amount is the cost, determined 
without reference to paragraph 94.1(2)(c), to the taxpayer of the participating inter- 
est —in other words, the actual cost to the taxpayer of the interest. The second 
amount is the total of all amounts each of which is the fair market value, immediately 
before it was acquired by the trust, of a specified property — for this purpose, speci- 
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fo Bs MOS PP i 
Subparagraph 94.1(2)(e)(ii) applies to a taxpayer in respect of a participating i 
of the taxpayer only for taxation years that begin after July 18, 2005, unless the tax- 
payer elects under the coming-into-force provision of sections 94.1 to have it also 
apply to the taxpayer for taxation years ‘that begin afer 2002, — 
Characterization of Income from FIE Interest 


Paragraph 94.1(2)(d) provides. a special rules for determining whether a tax 
income for a taxation year from the application of subsection 94.1(4) or 9 


be treated as income from a source outside Canada. Paragraph 94.1(2)( 


ayer’s 
4) wil 


particular taxation year of the taxpayer and in respect of a participating interest of the 


‘taxpayer in a non-resident entity, the reference in those subsections to “as income — 


from property from a property that is the participating interest” is to be read as a 


reference to the expression “as income from property from a property that is a source: 


outside Canada that is the participating interest”. However, this special rule applies — 
only if the portion of the net accounting income of the non-resident entity, from 


sources outside Canada, for its last taxation year that ends in the particular taxation 


exceeds 90% of the total net accounting income of the non-resident entity for that last 


taxation year. 


Paragraphs 94.2(2)(e) and ce) provide similar rales that apply with respect to subsec- - 


tion 94.2(4). For more detail, see the commentary on those paragraphs. 


The application of paragraph 94.1(2)(d) and paragraphs 94.2(2)(e) and (f) in respect 
of a participating interest of a taxpayer will not be relevant in determining a tax-_ 


payer’s eligibility for a foreign tax credit under section 126. In this regard, see the 
commentary below on subsections 94.3(2) and 126(1.2). Rather, these paragraphs 


provide relief to trusts resident in Canada that hold participating interests in a FIB 


and that make payable to their non-resident beneficiaries all or part of the trusts” 
incomes arising under any of subsections 94.1(4), 94.2(4) or 94.3(4). Where para- 


graph 94.1(2)(d) or 94.2(2)(e) or (f) applies and the terms of the trust permit amounts — 
of deemed income of the trust to be made payable to beneficiaries, the amounts of — 


such trust income arising under any of subsections 94.1(4), 94.2(4) or 94,3(4) and 
made payable to non-resident beneficiaries of the trust may qualify for reduced with- 
holding if the non-resident beneficiary is resident in a country with which Canada 


reduction in withholding. _ 


has entered into a tax treaty and the tax treaty contains a provision permitting such a — 


Investment Business — 


Under paragraph 94.1(2)(e), a determination! of whether the principal undertaking of 
an entity for a taxation year of the entity is the carrying on of a business that is not an_ 


investment business is made by reference to: 


« subject to the rules below, the relevant facts and circumstances, including the 
utilization of assets and employees, expenditures made and the revenue of the © 


entity, or 


+ if the taxpayer elects, by reference to the entity’s “net accounting income” (as _ 


defined in subsection 94.1(1)) from investment property and investment 
businesses. — : : : 


Under subparagraph 94.1 (2)(eNiii), if the Minister of National Revenue sends a writ- : 
ten demand to the taxpayer requesting additional information for the purpose of ena- 


bling the Minister to determine whether the principal undertaking of the entity is in 
that taxation year the carrying on of a business that is an investment business, and 


information satisfactory to the Minister to make the determination is not received by 
the Minister within 60 days (or within such longer period as is acceptable to the — 


Minister) after the Minister sends the demand, the principal undertaking of the entity 


for that taxation year is deemed to be the carrying on ofa business that is an invest- 


ment business. 
Arm’s Length and Related == . _. 


Under paragraph 94. 1(2)(f), in determining whether an entity or natural person and 
another entity or natural person are related to each other or deal at arm’s length with 
each other, a person referred to in section 251 includes an entity. — 

Residence of an Entity — Special Case — 5 : 


New paragraph 94.1(2)(g) applies in det 
interest (as defined in subsection 94.1(1)) in a FIE is an “exempt interest” (as defined 
in subsection 94.1(1)). Paragraph 94.1(2)(g) provides that in applying subparagraph 


time and that may be {sic] 
satisfying the rights (other — 
7(2) or (6) of the Act applies) _ 


rovides / 
that in applying subsections 94.1(4) and 94.3(4) to a taxpayer (that is a trust) fora 


srmining whether a taxpayer’s participating 


LS 


tion in respect of the partnership’s taxation year for which the election is to { 


_. ether : 


Income Tax Act, Part I, Division B 


take effect; a related rule in subsection 96(3) imposes onditions in det 
whether the member’s election is valid, : _. 


= the taxpayer holds a participating interest in the foreign affiliate and 
_ tion year of the foreign affiliate ends (or the first taxation year of the 
affiliate begins) in the taxpayer's election year, or _ _ 


_— a controlled foreign affiliate of the taxpayer holds a participating int 
the foreign affiliate and a taxation year of the foreign affiliate ends ( 
first taxation year of the foreign affiliate begins) in a taxation year 
controlled foreign affiliate that ends in the taxpayer’s election year. 


» the taxpayer has a “qualifying interest” (as defined in paragraph 95(2)(m)) 
affiliate — note that where the taxpayer is a partnership, a special rule in 

 96(1)(d)Gii)(E) requires instead that each of the partnership's members (no 

- which can be another partnership) have a qualifying interest (as defined 
graph 95(2)(m)) in the affiliate determined as though each of the mer 
owned pro rata the partnership property consisting of the shares issued by 


foreign affiliate, and — 


+ the taxpayer (or, in the case of a partnership due to a special rule in ne w claus 
96(1)(d)(iii)(F), a member of it) has not made any other election under parag 

__(h) in respect of the foreign affiliate. : — 
However, under paragraph 94.1(2)(i), described in the commentary below, the 
tion may be rendered inyalid in the event that the taxpayer cannot provide suffic 
information to the Minister of National Revenue for the Minister to be able to 
mine amounts required to be included in the taxpayer's income under section 91 
addition, the election ceases to have effect if the corporation ceases to be a fo: 
affiliate of the taxpayer.  . ——rr—”—C—“ 


In the period during which an election under paragraph 94.1(2)(h) is effectiv 
eign affiliate of a taxpayer is deemed to be a controlled foreign affiliate of the 
payer. As a result, a share issued by the affiliate to the taxpayer would be an “exe 
interest” under the definition in subsection 94.11). Sections 94.1 to 94.4 gener 
would not apply to the taxpayer’s participating interest in the affiliate where 
affiliate is a FIE, However, the foreign accrual property income (FAPI) rules w 
apply and the taxpayer would be required to include in income under section ‘ 
percentage of any FAPI derived by the affiliate in the year. In addition, noty i 
ing an election under paragraph 94.1(2)(h), the FIE rules may still apply in the e 
that a taxpayer's interest in a controlled foreign affiliate is a participating inter 
which subsection 94.2(9) applies. — . 
Demand for Information — CFA election -  . 
Under paragraph 94.1(2)(), an election made by a taxpayer (or in the case ofa 
payer that is a partnership, a member of it) under paragraph 94.1(2)(h) is, other 
for the purposes of applying paragraph 94.1(2)(i) and subparagraph 94.1(2)(h) 
deemed never to have been made, if the Minister sends a written demand to the 
payer requesting additional information for the purpose of enabling the Min: 
make a determination referred to in one of those paragraphs, and information : 
factory to the Minister to make the determination is not received by the Mi 
within 60 days (or within such longer period as is acceptable to the Ministe 
the Minister sends the demand. == — 


The determination referred to in paragraph 94.1 (2)(i) concerns an amount b 
if the Act were read without reference to that paragraph, be required to be. 
deducted (otherwise than under subsection 104(13)) in computing the taxpayer’ 
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come for the year becaus a 


| paragraph 94.1(2)(h) jin resp t of a foreign affiliate. 
Look-through Rule — Significant Interests 


entity is a foreign investment entity (FIE) and, in Some circumstances, in determining 
whether the particular non-resident entity is a qualifying entity. A particular non- 
ident entity is a FIE at any time if none of the exceptions found in paraerap 
(c) of the definition “foreign investment entity” applies to it. In 
yh 94.1(2)() will be, where it applies, relevant in determinin 
| (c) of that definition apply to a non-resident entit 
 94.1(2)) will apply in respect of a taxpayer 
icular non-resident entity if the taxpayer has mad 
2)(j) in respect of the participating interest and a s pe 
‘non-resident entity or another entity in which the part 
directly or indirectly, an interest)) has a “significant inte: 
section 94.1(1)) in another entity (“the other entity”) that is a 
rust. In this case, and provided that the financial statements of the sp 
not reflect property or indebtedness of the other entity ] 
er the particular non-resident entity is a FIE (and, where th 
in the election, a qualifying entity): 


<< € 


> of the specified entity’s property. the carrying - 
ae other entity are deemed to be nil. , 


alues of its particip 
owing to the spec 


y 1s deemed to own the property of the othe: 
deemed owned property is deemed to have a carrying value to | 
tity based on the product obtained by multiplying the prop 
the other entity by the specified entity’s proportional ow 
ty’s property. In general terms, this proportional | 


asis to the extent that 


y of the specified ent 


hich has a significant interest in the other, para-_ 
h higher tier entity to own properties of the 
n an iterative basis. For example, assume a non- 
s 100% of the shares in Foreignco-2, which in turn 
gnc reignco-2 and 


carrying value of those properties would be cons 
f properties held by Foreignco-1, 


le below illustrates the operation of paragrap 


n, who resides in Canada, holds shares in Foreign 

ion that is not a controlled foreign affiliate of Jean. Fo 

ty is the carrying on of investment activities on behal, 

eignco prepares its financial statements in accordance wi 

substantially similar to generally accepted accounting 
y Z 2 yee SS E ‘ : es Be 


$10,000 
_ $20,000 


the application of section 91 and an election-under 


W paragraph 94.1(2)(j) applies in determining whether a particular non-resident 


S. 94.1(2) 


3x YZ oO < assets at that time that are used in the course of carrying onan _ 
activ with a carrying value of $80,000. It also has investment. property 
vith value of $15,000. : Le 


Ze 


j 


certificate, c 


, and the shares of XYZ Inc. and 
ABC Ine. are all investment property by ; 


’ definition “investment pro- 


pen bsection P41) : 3 £ : 
2. Ho since Foreignco ow) in XYZ Inc., the special — 


__ look-through rule in new paragra 
_ rule the carrying value of Fo 

Instead, Foreignco is deemed to ow) 
Owe s . 


es. Under this look-through — 
(Z Inc. is deemed to be nil. 

the property that XYZ Inc. — 

3. The carrying value of the X YZ property deemed to be owned by E, oreignco is 


_ 40% of its carrying value to XYZ, since Foreignco’s percentage ownership of — 


Es Say 


uenily, the carrying values of the iny 


ey 
# 


825000. 


1 carrying value of the assets of Foreignco is: 


Investment property (see above) $ 25,000 
~ Assets of XYZ Inc. (other than investment property) (40% $ 32,000 
of $80,000) Wl 


$ 57,000 


; property is investme. | 
Tax Avoidance Motive 
New paragraph 94.1(2)(k) sets out th La ta 
considered to have a tax avoidance motive f a participating interest ina 
FIE. Subject to new paragraphs 94.1(2)(m) an (n) (described in the commentary 
below), a tax avoidance motive will be considered to exist only if it is reasonable to 
conclude that the main reasons for the taxpayer acquiring, holding or having the par-__ 
ticular participating interest were to permit the taxpayer to achieve the following two _ 


sr which a taxpayer will be : 


nefit the value of which can be attributed principally, directly 0 
income derived from investment property, to profits or gains frc 
vestment property, or to an increase in value of invest 


Factors Co 


wsidered in Tax Avoidance Motive __ : erm 
New paragraph 94,1(2)(1) sets out factors to be considered in determining whether _ 
there is a tax avoidance motive for a taxpayer acquiring an interest in a non-resident — 
entity. Those factors are similar to the ones in existing subsection 94,1(1). However, 
the form and the terms and conditions governing the taxpayer’s interest in a non- 
resident entity are to be taken into account as well. Note that a tax avoidance motive _ 
may exist whether the non-resident entity is ent in a “tax haven” or not, The _ 
factors are as follows. . — 


+ the nature, organization and operati 
___ which it or a specified party ( )) in respect of ithas 
__ a direct or indirect interest, : 


: 


2 


E in which the taxpayer 
ect or indirect interest, 


the nature, organization and oper: or a 
specified party in respect of the taxpayer has a 

_* the form of and the terms and the conditions. governing the direct or indirect 
__ interests described above, oe 


Me 


‘the extent to which and the time at which the particular non-resident entity, or an 
entity in which a direct or indirect interest described above is held, is subject to 


an income or profits tax on its income, profits and gains, 


hich and the time at which an entity that holds a direct or indirect 
d above is subject to an income tax or profits tax on the entity's _ 
ome, profits and gains of the entity in which the direct or indirect — 

< an id 4. 33 s wehy es : aN 


rest is held, 


* the amount of tax that would have been payable by the taxpayer under this Part — 
had the taxpayer earned the income or realized the profits or gains in respect of 


$ 5,000 
$ 4,000 
$39,000 
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) 


the investment property referred to in subparagraph 94.1(2)(k)(i) at the time that 


S. 94.1(2) 


No Tax Avoidance Morive 


New paragraphs 94. 1(@)(m) ond (n) provide two situations here a ixpayer wy 1ot 
be considered to have a tax avoidance motive in respect of a participating in rest in ; 
a non- resident entity held by the taxpayer ina taxation yeu : 


© if the non-resident entity. (and each other fo 1 investment entity, ‘in whic! 
non-resident entity has a direct or indirect interest) makes payable (determined _ 
_by reference to paragraph 94. 12 }(0)) all of substantially all of its “payable net 
accounting income” (as defined in subsection 94.1( 1)) for its taxation year that | 
ends in the particular taxation to its interest holders within: 120 days after the end 
__ of its taxation year, | and the taxpayer’s share of that amount is included incom- _ 
puting the taxpayer's income, profit or gains for e taxpayer’s taxatior . 
includes the time at which the amount became payable, ad 


-« if the non-resident entity is a “Regulated | Investment Company” for the purpose: 
of sections 851(b) and 852(a) of the United States Internal Revenue Code or a _ 
“Real Estate Investment Trust” for the purposes of sections 856(c) and 857(b) of 

that Code, and the taxpayer includes, in computing the taxpayer’s income for _ 
that taxation year of the taxpayer, the amount of income that became payabl 
(determined by reference to paragraph 94. 1(2)(0)) by the particular on-residen 
entity to the taxpayer in that taxation year of the taxpayer. | 


For more detail on the definition “payable net accounting income” in 
94. 1( 1), see the come on that definition. : 


Amounts Payable 


Under paragraph 94.1(2)(0), an amount is deemed not to bive become payable at a . 
time to an entity or individual unless it was paid on or before that time to the entity or 
individual, as the case may be, or the entity or individual, as the case may be, was 

entitled on or before that time to enforce payment of it. This rule is relevant in apply- 

ing paragraph (d) of the definition “exempt interest” in subsection 94.101), 
paragraphs 94. 1(2)(m) and. (n), ‘the definition ae ee formula” in “subsec- . 
tion 94.2(1), and subsection 94.4(2). . = — : : 


Demands for Information 


Under paragraphs 94.1(2)(p) to © a peas of provisions in section 94. 1 will not 
apply in respect of a taxpayer's participating interest in a non-resident entity, if the | 
Minister sends a written demand to the taxpayer requesting additional information 
for the purpose of enabling the Minister to make a determination referred to in one of _ 
those paragraphs, and information satisfactory to the Minister to make the determina- 
tion is not received by the Minister within 60 days (or within such longer ae as is 
acceptable to the Minister) after the Minister sends the demand. 


The determinations referred to in paragraph 94. 12\(p) to (r) are in reaped of oe 
definitions “exempt property”, “foreign investment entity” and “qualifying ently} 
subsection: 94. 1), respectively. | 


Participating Interests — Special Case 


Paragraph 94.1(2)(s) applies in determining whether an’ interest isa participating in- 
terest. Under that paragraph, if at any time a taxpayer has a participating interest in a 
particular foreign investment entity and the taxpayer has at that time a participating 
interest (referred to in that paragraph and this commentary as the “indirect participat-— 
ing interest’) in another non-resident entity solely because the particular foreign in- 
vestment entity has at that time a participating interest in that other non- -resident en- 
tity, then the indirect participating interest is deemed not to be a Participating anterest 
of the taxpayer at that time. 


Paragraph 94. 12\s) provides relief only where the conditions aitached to a tax- 
payer s participating i interest in a FIE are such that the interest may also be a partici- 
pating interest in another non-resident entity in which the FIE holds an interest and in 
which the taxpayer does not directly hold an interest, Paragraph 94.1(2)(s) would not 


apply to a participating inferest where the taxpayer holds the participating interest — 


directly in the other nonresident entity — in these circumstances, the taxpayer would 
be required to determine whether the participating incre in the other non- -resident 
entity is a participating interest in a FIE. / _ 


Application of the FIE Rules to Taxpayers That Are Aighoriced Forage Banks 


Paragraph 94.1(2)(t) applies to ensure that authorized foreign banks are subject to the 
FIE rules in computing their income. In particular, an authorized foreign bank that 
holds a participating interest in a non-resident entity at any time in a taxation year is 
deemed, for the purposes of subsections 94.1(4), 94.2(5) to (8) and (12), 94.3(4) and 
94.4(2), to be resident in Canada throughout the taxation year. For more detail ona 
related amendment to section 115, see the commentary below on that provision. This 
amendment applies for taxation years Mat begin after July y 2005. : 


Identical Properties 


Paragraph 94.1(2)(u) provides that ‘identical properties eat were held and are dis- _ 


posed of by a taxpayer will be treated as having been disposed of in the order in 
which they were actually acquired by the taxpayer. As a result, various: acquisitions 
that are deemed to occur under the Act (e.g., section 47) are not to be taken into 
account. This measure is relevant primarily for the purpose of determining the 
amount to be added or deducted from a taxpayer’s income for a taxation year under 
subsection 94.2(4), especially with reference to the “deferral amount” referred to in 
the description of D in the “mark- -to-market formula” for the year is those a 
sions are defined in subsection 94. 2(1)). : 


Anti -avoidance: 150 persons 


Income Tax Act, Part I, Division B 


Paragraph 94. 1(2)\y)1 is an anti-avoidance provision that t i relevant to e application 
of the definition “arm’s length interest” in subsection 94. CD. graph (a) of hat 
def nition imposes the condition that at lea: st 150 persons hold participati interests 
that are identical to a particular articipating interest in order for the particular p 
ipating. interest to be considered an arm’s length interest in respect of a taxpay 


Paragraph ae 12)(v) provides that, if it can reasonably be consider 
main reasons that an entity or individual holds at any: time on or after July. 18, 200 
participating interest is to cause the condition in paragraph (a) of the definition 
“arm’s length interest” to be met at that time in. respect of the participating interest 0 
an identical participating interest, the condition is deemed not to have been met 
that time in respect of the participating interest or identical participating interest. 


For more detail on the definition “arm? s ie — see the commentary 1 hai 
definition. — Ss : | a 
Related Provisions: 87 OG. 95) - — _ Amalgamation — - continuing “corporation 
94. 1(1)“carrying value”’(b) — Amount ‘under 94,1(2)(j) included in carrying: value 
94.2(2)(a) — Rules in 94.1(2) apply to 94.2 - 94.3(2)(a) — Rules apply to 94. 
94 4(1)(b) — Rules in 94.1(2) apply to 94.4: 95(1)*controlled foreign affiliate” 
deemed CFA under 94.1(2)(h) applies for entire Act: 95(2)(2.3) — Application ( 
FAPI rules; 96(1)(d)Gii)(D)-(F) — Application of 94.1(2)(h) to partnership; 96(3) 
Election under subpara. (e)(1i) or para. (h) or (j) by members of partnership; O83) — 
Where partnership holding _ pare aine rae ceases to exist; a 
Identical Poe : pe 


(3) Conditions for apniicotion aS tax regime for foreig 
investment entities — This subsection applies to a taxpaye 
for a particular taxation year of the taxpayer in respect of a ae 
yaune interest in a non-resident entity i 


(a) the taxpayer is not | an gos eee for t the © particu 
taxation year; 
(b) the participating interest is held by be bene at he. en 
of a taxation year of the non-resident eon a ends i in th 
particular taxation year; — 


(c) at the end of that ‘entdan year of ‘the t non- -esident on : 
is a foreign investment entity; anc 


(d) at the end of that taxation year of the on qesident entit 
the taxpayer’s participating interest is snot an one interes 
the taxpayer. 
Technical Notes: New subsection 94.103) sets out the common conditions for the 
application of the FIE income inclusion rules in subsections 94.1(4) (prescribed 1 rate. 
of return regime), 94.2(4) (mark-to- market regime) and 94.3(4) (accrual regime), For. 
the prescribed rate of return, accrual or mark-to-market regimes to apply to a tax 
payer for a particular taxation year of the taxpayer in respect of a participating inte: 
est held in the particular year by the taxpayer in a non-resident entity (other than a 
tracking interest or a foreign insurance product — for more information see the com 
mentary on subsection 94. 2). all of the following conditions set out in subsection 
94.1(3) must be satisfied: : 
* the taxpayer is not an ee epee > for the taxpayer's particular taxa 
_ eat, 


. the taxpayer held the participating interest at the — of a taxation year ror th 
non-resident entity that ends in the taxpayer’s particular taxation year; and 


* at the end of that taxation year of the non-resident | entity, the interest was S soe 
ticipating interest in a FIE and was not an exempt interest, : 


Related Provisions: 8702)G. 95) - — — Amalgamation continuing - - corporal 
94.1(4) — Income inclusion when 94.1(3) applies; 94.2(3)(b)(@) — Application | 
mark-to-market method; 95(2)(¢.3) — Application to FAPI rules; 108(1)*income i 
terest’(b) — Exclusion from definition of income interest. . 


(4) Income inclusion — imputed income regime. — It su 
section (3) or 94.2(9) applies to a taxpayer resident in Canada for 
a taxation year of the taxpayer in respect of a participating inte! est 
and subsections 94.2(3) and 94,3(3) do not apply to the taxpayer 
for the taxation year in respect of the participating interest, then 
this subsection applies to the taxpayer for the taxation year in re- 
spect of the participating interest and there shall be included (as 
income from property from a property that is the participating in 
terest) in computing the taxpayer’s income for that taxation ye: 
the total of all amounts each of which is the amount, in respect 0 
each month in that taxation year, at the end of which month the 
taxpayer hoids the Pareonsnne interest, determined by the 
Formula 


A ot 
where . 
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A is the designated cost, to the taxpayer of the participating inter- 
est, at the end of the month; and 


B is the quotient obtained when the rate of interest prescribed, in 


respect of amounts required by this Act to be paid by the Min- 


ister, for the quarterly period that includes that month is di- 


vided by 12. 


Technical Notes: Subsection 94.1(4) applies to a taxpayer resid 
taxation year of the taxpayer in respect of a participating inter 
entity if subsection 94. 1(3) or 94.2(9) applies (and subsections 9 
not apply) to the taxpayer for the taxation year in respect 


in Canada for a 
non-resident 


Where subsection 94.1(4) applies, the taxpayer is requ 

from property from a property that is the participating interes 
payer's income for that taxation year the total of all amount 
respect of each month in that taxation year, at the end of whi 1 
holds the participating interest, the product obtained by multiplying 


ticipating interest, at the end of the month, 


* the designated cost (as defined in subsection 94. 1(1)), to the taxpayer of the par- 


by 


required by this Act t 
includes that month 


ided by 12. 
| be that determined und 
general terms, is the 3-mor 


For this purpose, the rate of 
of the Regulations. That rate, i 
bill rate + 2 percentage points _ 
For more information on the definition “designated cost” in subsection 94.1(1), see 
the commentary on that definition, For more information on subsection 94.2(3), see 


the commentary on that subsection. 

Related Provisions: 53(1)(m)(iii) — Addition to ACB of participating interest; 

87(2)G.95) — Amalgamation — continuing corporation; 94.1 (2)(d) — Interpretation; 

94,1(2)(t) — Authorized foreign bank deemed resident in Canada 3) Loss 
) est in FIE 


on disposition of interest — reconciliation: 94.3(3)(c) — laxe 
where 94.1(4) does not apply; 94.4(2) — Prevention 
95(2)(g.3) — Application to FAPI rules; 96(1)(d) — Wher 


248(1)“inventory” — Property under 94.1(4) excluded fr 
Regulations: 4301(b) (prescribed interest rate for B). 
(5) Loss on disposition of interest —rec onciliation — 
Notwithstanding any other provision of this Act, if a taxpayer dis- 
poses, at a particular time in a particular taxation year, of a partici- 


pating interest of the taxpayer and subsection (4) applied for the - 
purpose of computing the taxpayer’s income, for any taxation year 


of the taxpayer that began on or before the particular time, in re- 
spect of the participating interest __ 
- (a) there may be 
_ for the particu n year the lesser of 
(i) the amount ay, by which = 
(A) the total of all amounts each of which is an amount 
included in respect of the participating interest because 


of subsection (4) in computing the taxpayer’s income 


for 


(I) the particular taxation year, or 
(I) any taxation year, of the taxpa 
before the particular taxation ye 
__ payer last acquired the participa 
xceeds — _ 
_ (B) the total of all amounts each of which is an amount 
in respect of the participating interest that is deductible 
_under paragraph 94.4(2)(a) in computing the taxpayer’s 
income for any of those taxation years, and 
(ii) the amount that would, if this Act were read without 
reference to paragraph (b) and subparagraph 40(2)(g)(i), be 
the taxpayer’s capital loss for the particular taxation year 
from the disposition of the participating interest; and 


(b) the taxpayer’s capital loss for the taxation year from the 


disposition of the participating interest is the amount, if any, 
by which _ 
(i) the amount that would, if this Act were read without ref- 
erence to this paragraph and subparagraph 40(2)(g)(i), be 


d94.3(3) do 


* the quotient obtained when the rate of interest prescribed, in respect of amounts / 
be paid by the Minister, for the quarterly period that _ 


raph 4301(b) 
verage Treasury 


Paling interest; 149(10)(c) — Where corporation becor exempt; 


ducted in computing the taxpayer’s income 


S. 94.2(1) def 


1 axpayer’s capital loss for the particular taxation year 


8 he disposition of the participating interest 
exceeds oe -— os 
_ ii) the amount in respect of the participating interest de- 
ducted by the taxpayer under paragraph (a) in computing 
the taxpayer’s income for the particular taxation year. 
Technical Notes: New subsection 94.1(5) applies where a taxpayer disposes of an 
interest in a non-resident entity at a particular time in a particular taxation year. If 
subsection 94.1(4) applied, for the purpose of computing the taxpayer's income, for 
any taxation year of the taxpayer that beg re the particular time, in re- 
spect of the participating interest, the taxpaye rmitted to deduct an amount 
equal to the lesser of  . 


* the amount, if any, by which the total of t xpayer’s income inclusions under 
subsection 94.1(4) in respect of the interest (since its last acquisition by the tax- 
payer) exceeds the total deductions available to the taxpayer in respect of the 


__ interest under paragraph 94.4(2)(a), and 


+ the taxpayer’s capital loss for the particular taxation year from the disposition of 
___ the participating interest (determined without reference to paragraph 94.1(5)(b) 
paragraph 40(2)(g)(i)). _ 
in 1s Claimed by the taxpayer under paragraph 94.1(5)(a) in comput- 
income for the particular taxation year, the taxpayer’s capital loss _ 
rom the disposition of the participating interest (determined 

ragraph 94.1(5)(b) and subparagraph 40(2)(2)(i)) is reduced 


employee”, “employer” — 
4)(a), 95(1); “exempt busi- 


terpretation 
4 Ke 


es 
+ 


ar - 248(1); “significant interest”, “specified interest” — 94.1( 1); ‘spec. __ 
ified entity” —94.1(2)(j); “specified _ party” — 94.1(1); “specified time” — 
94.12) YG(AMD; “substituted” — 248(5); “successor beneficiary” — 94(1); “tax 
avoidance motive” — 94.1(2)(k)-(n): “tax treaty”. “taxable income” — 248(1); “tax- 
ation year” — 94.1(1), 249: “taxpayer” — 248(1); “timber resource property” — 
1321), 248(1); “trust” — 104(1), 248(1), @): “trust company’ — 95(1); “United 
States”, “writing” — Interpretation Act 35(1); _ “written” — Interpretation Act 
35(1)“writing”. o — 


94.2 Foreign investment enti mark-to-market — (1) 
Definitions — The definitions in subsection 94.1(1), and the fol- 
lowing definitions, apply in this section. 

Technical Notes: New section 94.2 sets out new rules for the taxation of interests 
in FIEs where subsections 94.1(4) and 94.3) do not apply. 


Except as otherwise indicated, section 94.2 applies to taxation years that begin after 
2002. 


New subsection 94.2(1) sets out a number of definitions and provides that those defi- 
nitions and the definitions in subsection 94.1(1) apply for the purposes of section 
94.2. — : 


“deferral amount”, of a taxpayer in respect of a participating in- 
terest in an entity, means, subject to subsections (6) and (14) to 
(18), the positive or negative amount determined by the formula 


Ax(B-C) 
where 
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A is” 


(a) if, erneaiately before the beginning of thee taxpay: or 
first taxation year that aden after 2002, the interest we 
: capital property | held by | or and 


Oa in a other case, 1 


ay faa fost market value of the interest at the a first time 
particular taxation year of the taxpayer at which e tax 

Baye was resident in Canada where — 
> @ the taxpayer held the interest at the end of the p 
ceding taxation year, 


(ii) at the end of that peane year, the taxp 


resident in Canada or ‘the interest was taxable Cane an 


| property, 
(iii) subsection (4) did not cae to the taxpaye for the 

_ purpose of computing the taxpayer’ 's income in respect — 
of the interest for any preceding taxation: year, and 


(iv) subsection (4) applies 1 to the taxpayer for the pu 


pose of computing the taxpayer’s income in respect of © 


the interest for the Steet yea: and 
_ (0) nil in any other case; and 


(a) if paraetaph @) of the ascpien: or B B applies int 


_ spect of the interest, the cost amount of the property imme- — 


diately before the first time in the particular year at which 
the taxpayer was resident in ee and 


— (b) nil in any other case. 


Technical Notes: The deferral amount of a taxpayer soa represents the gain 


or loss (in the event that the interest was capital property, one half of the gain or loss) — 
in respect of the interest accrued to the time when the interest first became subject to 
the rules in section 94.2. The expression “deferral amount” in respect ofa participat- 
ing interest of a taxpayer in an entity applies principally for the purpose | of determin- 
ing the value of Di in the “mark-to- market formula” (as defined i in “subsection 9A. A) : 
for a taxation year of the taxpayer in respect | of the ‘participating interest. That — 
formula applies i in determining, under subsection 94.2(4), a taxpayer's income or loss 
(or capital ‘gain or capital loss) from the participating interest for a taxation yeat. - 


Subsection 94. 24) generally provides for the recognition of a deferral, aoa ine : 


respect of a participating interest on the disposition of the interest. 


Because of ‘paragraph 94. 1(2)(a), identical participating interests are considered to ode : 


disposed of in the order in which they were acquired. — 


Fora participating interest, in a non-resident entity, coquie after the peice of a 


the taxpayer's first taxation year that began after 2002, the deferral amount will be 


nil in the typical cases where the rules in section a 2 oy to the Bloes a the ] 


year in which the interests: were acquired. 
The deferral amount is calculated, in conjunction with subsections 94, 2(5) and sub- 


section 128.1(4), so that gains and losses accruing while a taxpayer is not resident i mn . 
Canada are ignored for the purposes of section 94.2, except in the unusual case where 


an interest in a FIE is taxable Canadian property. 


Additional rules affecting the calculation of the deferral amount are ores in ee . 


sections A. 2(6) and (14) to (18), as described i in the commentary below, 


Related Provisions: | (872)G. 95) ~~ Amalgamation — continuing _ corporation; S 
94.1(02)() — Order of disposition of identical properties: 94. 2(6)(b), CG. Applica- : 
tion where member of foreign partnership becomes resident in Canada; _ 


94.2(15)-(18) — Determination of deferral amount on Sa ae of status — 
or superficial disposition; 95(2)(8. 3) — Application to FAPI rules. 


“gross-up factor”, for a particular deferral amount, means _ 
(a) if the amount determined for A in the definition “deferral 


and — 
_ (b) in any other case, 4 


Technical Notes: The definition “ gross-up factor for: a A ool. deferral amount | 


is 1, except where the '/; factor is relevant in computing the deferral amount because — 
the property is capital property. In the latter case, the “gross-up factor” is 2 (Le., the 


reciprocal of the Yh factor). For more information. on the relevance of this ee ae i 


see the commentary. on subsection o4. 212). 


“mark-to-market. formula”, for a taxation 1 year rof a taxpayer ir in 


respect of a participating interest Le the ae ina a non-resident - 


ay: means the jonni 


amount” in ea: ue the as deferral ace is oe - 
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el th Taticpatng interest 
the: fair dpe value oe: ermir 


he taxation year fror res / 
the Participating interest) at that time 2 of the © participa 
interest, and - —rr—= 


(b) in any other c 


in of A apolen (oie Ae th the pupayer : et 
tion year from the non-resident ny in ee of the parti 


i. i. deferral eee respect of ibepet 
‘pating: interest, 1b —rr—s—esSsS<Ssiéi—iéa 
© the deferral amount is a 1 positive amount, 
. Gi) the participating interest was not dispo ed « by 
_ taxpayer in the taxation year, and — . 
Gil) the taxpayer so elects in respect of the participati 
_ interest in prescribed form filed with the Minister 
later than the ape 'S i es date for the taxation 
© the ‘taxpayer’ S ; deferral amount in n espe of ie part 
spans interest if 
- (i) the taxpayer eonied of the participating interest 
_ the taxation year, ond 
_ (ii) no election was made under. peak ce in res 
of the participating interest by the saiionas fon a Pree 
‘ing taxation year, and 
© in any other case, nil; 
E is the total of all amounts each of which is the cost’ ‘at wh 
the taxpayer acquired the participating interest in the taxat 
_year (otherwise than because of an oneness deemed to 
because of subsection: ee ae or dae aig: is 


F is 


(a) if the taxpayer held the panels interest: at thie 
ginning of the taxation year, the fair market value at th 
time of the participating interest (determined before t 

_ into account any amount payable at that time from the n 
resident entity in respect of the papopaly ante ut 

(b) i in any other case, “ and — 
a. @i it the participating is interest 5 was domes: — paragr I 
—(11)(b) to be a participating interest in an entity for the 

_ ceding taxation year of the taxpayer, the amount that 

____ be deductible under subparagraph (4)(a)(ii) in computi 

the taxpayer’s income for that preceding taxation yea 
respect of the participating interest if that subparagt 
were read without reference: to clause BO, an 


(b) i in any ‘other case, nil. 


Technical Notes: The definition “mark- to-niaihet formula” ee a ‘formul: 
applies, for a taxation year ofa ‘taxpayer in respect of a participating interest of t 
taxpayer, in determining, under subsection 94.2(4), a taxpayer's income or los 
where subsection 94.2(20) applies in respect of the participating interest, the ¢ 
gain or capital loss) from the participating interest for a taxation year. 


The amount determined under the formula for a taxpayer” $ taxation year in respect 
a participating interest in a non- -resident entity is computed as follows: _ 


. [Al “ADD the proceeds: of disposition in the year from any disposition by 
_ taxpayer in the year of the interest (other than a disposition arising from 


application. of subsection 128.1(4) or 149(10), given that the value oe B woul 
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take into account the fair market value of the interest at the time of such deemed 
dispositions); : . 


_ + [B] ADD, where the taxpayer held the interest at the end of the year, the fair 
_ market value of the interest at that time (determined before taking into account 

the FIE’s liability in respect of any amount payable from the FIE in respect of 

the interest); a rs 


+ (C] ADD the total payments received by the taxpayer in the year from the FIE, 
_ other than payments included in the value of A; rr 
“+ [D] ADD, where the taxpayer so elects for a 
dispose of the intere 
[D] ADD, where 
referred to above ha 
the interest — the val 
ula in the event th 
] SUBTRACT the cost 


ositive deferral amount in 


-D will reduce the amount determined 


the deferral amount is a negative amount; 


n 128.1(4) or 149(10), given that these acquisitions are 

Me valucof Fh) © — 

(Fl SUBTRACT, where the taxpayer held the interest ; 

y e fair market value of the interest at the beg 

SUBTRACT, in the case of a foreign ins 

(3) applies because of the operation of new sub 

any loss denied for the preceding year because 

94.2(4)(a)(ii)(A). . 
Ignorin: 


noring the descriptions of D and G, the mark-to-market formula i 
mines the net increase or decrease in the fair market value of a taxpayer’s participat- 


ing interest in a non-resident entity for a taxation year, . 
accrued gain or loss when a participating 


The value of D represents a taxpayer's 
i { to section 94.2. The amount of this accrued gain or loss 


interest first becomes subject 
(or one half of it, in the even 
amount” in subsection 94,2( 


luded in computing income under the descrip- 
1 in which the interest is disposed of unless the 
f a positive deferral amou: 
| may be beneficial for a 

the taxp. 
of the 21-year deemed disposition rule. See. in this 


tal mmentary on subsections 94.2(3) and (4) and the defini- 
ions “deferral amount” and “gross-up factor” in subsection 94.2(1). . 
lated Provisions: 94.1(2)(0) — Amount deemed not to have become “paya- 
*, 94.2(5)(8) — Exclusion of periods taxpayer is non-resident; 96(3) — Election 
partnership; 257 — Fo amount cannot 


T subpara. D(a)(iii) by member of a 
s than zero. 


readily obtainable fair market value”, i 
lar participating interest in a non-reside 
by a taxpayer, means the fair market val 


cipating interest ui 


est” in subsection 94.1(1) were read 
without reference to paragraph (b) of that definition, 
(ili) the identical Participating interests are listed on that 
_ Stock exchange throughout the period, in the taxpayer’s 
taxation year that includes that time, during which the tax- 
_ payer held the particular participating interest, and | 
iv) there are at least 10 trading days of the identical partic- 
ipating interests on that stock exchange in the period that 
begins 30 days before that time; or _ 
in respect of the particular participating interest 


(i) the participating interests in the non-resident entity that 
_ are identical to the particular participating interest have, 


year during which the taxpayer did 
pect of the interest; 
‘ lisposed of the interest in the year and the election _ 
deen previously made, the deferral amount in respect of © 
under the — 


TE of the interest on any acquisition in the year of the 
terest (disregarding acquisitions arising because of the application of subsec- 


ided in paragraph (b) of the definition “deferral _ 


earlier rec- _ 
particularly _ 
ayer is a trust, a disposition may occur as _ 
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throughout the period, in the taxpayer’s taxation year that 
includes that time, during which the taxpayer held the par- 
ticular participating interest, conditions attached that re- 

_. quire the non-resident entity to accept at the demand of the 
holders of the participating interests (or that require the 
holders of the participating interests to accest, at the de- 
_- mand of the non-resident entity), at a price determined and 
__ payable in accordance with the conditions, the surrender in 
e or in part of the participating interests, and 


letermined by reference to the fair market val 
ie time the participating interest is surrenderec 
he property of the non-resident entity, and 
 (B) would have been acceptable to entities dealing at 
arm’s length with one another. 
Technical Notes: The definition “readily obtainable fair market value” is relevant 
in determining whether a taxpayer may elect to have subsection 94.2(3) (and, as a 
result, subsection 94.2(4)) apply for a taxati "in respect of a particular partici- 
pating interest (as defined in subsecti 4 taxpayer in a non-resident 
entity (as defined in subsection 94.1¢ — ‘ 
In general terms, the readily obtainabl 
interest is, if one of two sets of cond 


a particular participating 
S, if market value, 
The first set of conditions requires, in articular participating interest 
* participating interests that are identical to the particular participating interest be 
_ listed on a prescribed stock exchange throughout the period, in the taxpayer's 

taxation year that includes that time, during which the taxpayer held the particu- 
_ lar participating interest, - 


¢€ 


‘the particular participating interest would, at that time, be an arm’s length inter- 
of the taxpayer (determined without regard to the 10% limitation that ne 
lies under paragraph (b) of the definition “arm’s length interest 


> 


ularly published price of the amount (or of the averag 
ach of which is the amount) at which participating interests that are 
identical to the particular participating interest last traded on that stock exchange _ 
on each of the latest 10 consecutive “trading days” (as defined in. subsection — 
94.2(1)) of the participating interests on that stock exchange, and 


within the 30-day period that begins before the particular time there are at least 
10 trading days of the identical participating interests on that stock exchange. 


Note that, under paragraph 94.2(2)(b), where the identical participating interests are 
listed on more than one prescribed stock exchange, the taxpayer may generally elect 
which of the exchanges will be used in - definition “readily obtainable 
fair market value’. For more. infor he commentary on paragraph 
94,2(2)(b). — ee 
Where the first set of conditions is not) 
the identical participating interests have, through the period, in the taxpayer’s tax- 
ation year that includes that time, during which the taxpayer held the particular par- 
ticipating interest, conditions attached that require the non-resident entity to accept at 
the demand of the holders of the participating interests (or that require the holders of 
the participating interests to accept, at the demand of the non-resident entity), at a 
price (“the redemption price”) determined and payable in accordance with the condi- 

tions, the surrender in whole or in part of the participating interests. In addition, the 

second set of conditions requires that the redemption price be determined by refer- 

ir market value, at the time the participating interest is surrendered, of 
f the non-resident entity, and be a price that would have been ac pt 
aling at arm’s length with one another, . 


‘set of conditions requires that 


visions: 94.2(2)(b) — Taxpayer may elect where interest is listed on — 
e prescribed stock exchange; 94.2(2)(d) — Effect of failing to provide _ 
on demand by CRA; 94.2(3)(b)(ii) - ~ Value required for mark-to-market - 

method to be used; 248(12) — Identical properties. - 


“reconciliation amount”, at a particular time in a taxation year of 
a taxpayer in respect of a participating interest of the taxpayer, 
means the amount (including a negative amount) determined at 


the particular time by the formula _ 


A-B 
Where. a -.. a 
A is the amount determined by the formula 
cep 
where 


S. 94.2(1) rec 


C is the amount that would be the cost at the particular time — 
_ of the participating interest to the taxpayer if this Act were — 
ee without teference to J section, and ae : 


~ (b) in any other case, “ taxpayer’ s aoe of disposi- _ 
tion from the last dispositi in the taxation a b he 
ie of the ike 


where 


E is the ‘total of all amounts each of “which i is an 1 amoun mn 
respect of the participating interest, that is deducted, or that 
would if this Act were read without reference to subsection — 
(20) have been deducted, under subsection a in comput- | 
ing the taxpayer's income for - 
(a) if paragraph (12)(a) deems the taxpayer to have ac- 
quired the participating interest at a time in the taxation — 

_ year, a taxation year (in this definition referred to as the 

“preceding taxation year”) of the oe that precedes 

the taxation year, and 


- (b) in any other case, the taxation year or a preceding, 
- taxation year, 

fos the total of all amounts eae of oe is an amoun , in 
respect of the participating interest, deducted under para- — 
graph 94. 4(2)(a) in computing the taxpayer’ S income for : 

(a) if paragraph (12)(a) deems the taxpayer to have ac- 

quired the participating interest at a time in the taxation 
year, a preceding taxation year, and 


 (b) in any other case, the taxation eel or a preceding 
taxation year, and / 


G is the total of all amounts each of ich is an ariount, in. 
respect of the participating interest, that is included, or that _ 


would if this Act were read without reference to subsection 


(20) have been included, under ee A in ae ae 
ie taxpayer’s income for _ 


(a) if paragraph (12)(a) deems the taxpayer t to ee ac- 


quired the participating interest at a time in the taxation 


year, a preceding taxation year, and _ 


(6) im any other case, the taxation year or a pre tn C 


taxation year. 
Technical Notes: The reconciliation amount in fespect ofa partoipaling interest of 


a taxpayer | is relevant in determining what adjustments, if any, to the cost of the | 
interest may be required under subsection 94,2(12) and what amounts. generally, 


may be included or deductible, under subsection 94.2(21), by the taxpayer in com- 
puting the taxpayer’s income for a taxation year in which the interest is ; disposed of. 
For more detail, see the commentary on subsections 94.2(12) and (21). 


The reconciliation amount at a particular time in a taxation year of a ‘taxpayer in 
respect of a participating interest of the taxpayer, means, in very general terms the 


amount (including a negative amount) that is the difference between the taxpayer's — 


economic loss in respect of the interest (while the taxpayer held the interest and sub- 
section 94.2(4) applied to it) and the taxpayer’s deductions, in computing income, 
under sections 94.2 or 94. ot (net So income inclusions ag section - 2))i in ee 
of the interest. | SO . 


More specifically, the reconciliation amount ata panicle: time in a taxation year 1 in 


respect of a participating interest is the amount ee a nee “ deter- 
mined by the formula “A - B’. . : 


Under the formula, “A” is the bore amount for more daa, see section 257) 


determined by subtracting from the cost of the participating interest to the taxpayer 
(determined without reference to section 94.2), the proceeds of disposition from the 


last disposition in the taxation year by the taxpayer of the participating interest (or, if 


paragraph 94.2(12)(a) deemed the taxpayer to have acquired the participating interest 
in the taxation year, the cost to the taxpayer of the participating interest). 


Related Provisions: 257 — Formula. amounts cannot cee. less than 7210. 
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omputin the taxpayer's 's inco me for a spect year, Poem ) 


For this purpose, a 
have acquired the participating interest at a time in the taxation year, a P 
taxation os and i in ~ other case, the taxation ee that include i 


94. 40). 


“tracking entity”, i in respect of a particular participating 
of a taxpayer in a particular non-resident entity at a parti cular 
time, means the particular non-resident entity if — 


- (a) the tracked properties described in ‘patagraph (9)(d) i in re- 
spect of the participating interest are at that time owned by the 
particular non-resident entity, and 


_() the total fair market value at that time of those tra ked 
properties is less than 90% of the total fair market value at 
that time of all property owned at that time by the: ae 
non-resident entity, and : 


Gi) the total fair market value at shart time of those aes 
properties that are at that time investment property excee 
50% of the total fair market value. at that ae 0 those 
tracked properties; Oo. 
: (b) any tracked property described i in pacaganh (9)(d) in 
_ spect of the participating interest is not at that time owned b 
the particular non-resident entity, the particular non-residen 
entity (or an entity with which the particular non-resident 
tity does not deal at arm’s length) owns property that is at that 
time. investment property, and it is reasonable to conclude that 
that investment property (or property that may be substit : 
_ for that investment property) may be used, or give rise to pro- 
perty used, to satisfy, directly or indirectly, the right referred to 
in paragraph Oe in a of the as participa 
interest. 
Technical Notes: The definition. sacking entity” ‘is teat in doertiel 
whether subsections 94. 1(4) and 94.2(4) will apply for a taxation year of a taxpaye 
in respect of a participating interest, held by the taxpayer at the end of the ‘year. i 
non-resident entity. If the non-resident entity is, at the end of a taxation year of the 
non-resident entity that ends in the taxpayer's year, a tracking entity. and the of 
conditions described in subsection 94.2(9) are met, such that subsection 94.2(‘ 
plies, then either of subsections 94.1(4) or 94.2(4) would generally apply for 
year. Subsection 94.3(4) will not apply for the year in respect of the interest. 
A particular non-resident entity is a tracking entity in respect of a particular par 
pating interest of a taxpayer in the non sesidat entity . either of ones ° or 
of the definition applies. LL . / 
Under paragraph @ of the , a particular non- Mose oe is a tra 
ey at 
» the tracked properties described i in silenns 94. 20) in respect of the parti 
lar participating interest are at .. ame ee by me Bene: non-resid 
entity, Co ao oy 6 


¢ the total fair market value a t that time of those taeked properties is less 
- 90% of the total fair market value at that time of all prope od at that 
by the particular non-resident entity, and - : 


_« the total fair market value at that time of those tracked properties that are at 
_ time investment property exceeds 50% of the total fair, markers value at that. t 
of those tracked properties. : _ _. 
Under paragraph (b) of the definition, the particular non-resident ¢ entity will 
tracking entity if 
* any of the tracked property deccubed | in ee 94, 29)(A) i in respect 
participating interest is not at that time owned iy the pace non-te 
entity, Q y ) : / 


* the particular non- “aesident entity (or an souty with which the particular not 


dent entity does not deal at arm’s_ ene) owns oe ae is at ao time 
vestment property, and : L — 
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* it is reasonable to conclude that that investment property (or property that may 
be substituted for that investment property) may be used, or give rise to property 
used, to satisfy, directly or indirectly, the right referred to in paragraph 94.2 
(9)(d) in respect of the particular participating interest. 

Note that an election under paragraph 94.1(2)Q) is relevant only in determining 
whether an entity is a “foreign investment entity” (and where stipulated, a “qualify- 
ing entity”), as those expressions are defined in subsection 94.1(1). Thus the determi- 
nation of whether property is owned or not by an entity is made, for the purposes of 
the definition “tracking entity”, without regard to that election. 

Note also that the exclusion of “exempt property” from being treated as “investment 
property” (as those expressions are defined in subsection 94.1(1)) does not apply for 
the purposes of the definition “tracking entity”. 

For more information on the application of this definition, see the commentary on 
subsections 94.1(4) and 94.2(3) and (9). For more information on paragraph 
94.2(1)(j) and the definitions “exempt property” and “investment property” in sub- 
section 94.1(1), see the commentary on those provisions. 


“trading day’, of a participating interest on a prescribed stock 
exchange, means a day on which the participating interest trades 
on that stock exchange. 
Technical Notes: The definition “trading day” is relevant in applying paragraph 
(a) of the definition “readily obtainable fair market value” in subsection 94.2(1), A 
trading day of a participating interest on a prescribed stock exchange. means a day on 
which the participating interest trades on that stock exchange. 


(2) Rules of application — In this section, 
_ (a) subsection 94.1(2) applies; 


(b) in applying paragraph (a) of the definition “readily obtaina- 
ble fair market value” in subsection (1) in respect of a particu- 
lar participating interest, in a non-resident entity, held by a tax- 
payer in a taxation year, where participating interests, in the 


non-resident entity, that are identical to the particular partici- 


pating interest are listed on more than one prescribed stock ex- 
_ Change, the references in that paragraph to a prescribed stock 
exchange shall be read as references to 


(i) if the taxpayer so elects, by notifying the Minister in 
writing in the taxpayer’s return of income for that taxation 
year or a preceding taxation year, the prescribed stock ex- 
change identified by the taxpayer in that election, and 


(ii) if the taxpayer has not filed an election in accordance 
with subparagraph (i) or if participating interests that are 
identical to the particular participating interest are no 
longer listed on the stock exchange identified in the elec- 
tion referred to in that subparagraph, the prescribed stock 
exchange chosen by the Minister; 


_ (c) paragraph (3)(b) does not apply to a taxpayer for a particu- 

lar taxation year in respect of a participating interest, in a non- 
resident entity, held in the particular taxation year by the tax- 
‘payer if 


(i) subsection (3) applied, because of an election under par- 
agraph (3)(b), for a taxation year (referred to in this para- 
graph as the “preceding taxation year’) that ended before 
the particular taxation year of the taxpayer in respect of the 
participating interest (or in respect of any other participat- 
ing interests, in the non-resident entity, that are identical to 
the participating interest), and 


(ii) subsection (3) did not apply for a taxation year of the 
taxpayer that was after the preceding taxation year and 
before the particular taxation year in respect of the partici- 
pating interest (or in respect of any of the other participat- 
ing interests); 


_(@) paragraph (3)(b) does not apply to a taxpayer for a particu- 
lar taxation year in respect of a participating interest, in a non- 
_Tesident entity, held in the particular taxation year by the tax- 
_ Payer if the Minister sends a written demand to the taxpayer 
fequesting additional information for the purpose of enabling 
_ the Minister to determine whether the participating interest has 
a readily obtainable fair market value and information satisfac- 
tory to the Minister to make the determination is not received 
by the Minister within 60 days (or within any longer period 


WN 


S. 94.2(2) 


that is acceptable to the Minister) after the Minister sends the 
demand; 


(e) in applying subparagraph (4)(a)(i) to a taxpayer, that is a 
trust, for a particular taxation year of the taxpayer and in re- 
spect of a participating interest of the taxpayer in a non-resi- 
dent entity, the reference in that subparagraph fo “as income 
from property from a property that is the participating interest” 
is to be read as a reference to “as income from property that is. 
a source outside Canada that is the participating interest”, if — 
the portion of the net accounting income of the non-resident 
entity, from sources outside Canada, for its last taxation year 
that ends in the particular taxation year exceeds 90% of the 
total net accounting income of the non-resident entity for that 
last taxation year; and 


(f) in applying subparagraph (4)(b)G) to a taxpayer, that is a 
trust, for a particular taxation year of the taxpayer and in re- 
spect of a participating interest of the taxpayer in a non-resi- 
dent entity, the reference in that subparagraph to “a capital 
gain for the year” is to be read as a reference to “a capital gain 
for the year from a source outside Canada”, if the portion of 
the net accounting income of the non-resident entity, from 
sources outside Canada, for its last taxation year that ends in 
the particular taxation year exceeds 90% of the total net ac- 
counting income of the non-resident entity for that last taxation 
year. 


Technical Notes: New subsection 94.22) provides rules of application for the 
purpose of section 94.2. 


Application 


Paragraph 94.2(2)(a) provides that the rules in subsection 94.1(2) also apply for the 
purposes of section 94.2, 


Readily Obtainable Fair Market Value 


Paragraph 94.2(2)(b) applies for the purpose of paragraph (a) of the definition “read- 
ily obtainable fair market value” in subsection 94.2(1), referred to in the commentary 
above, in respect of a particular participating interest in a non-resident entity held by 
a taxpayer in a taxation year. Where participating interests in the nonresident entity 
that are identical to the particular participating interest are listed on more than one 
prescribed stock exchange, the references in that definition to a prescribed stock ex- 
change shall be read as a reference to the prescribed stock exchange in respect of 
which the taxpayer files an election with the Minister of National Revenue. 


If the taxpayer does not so elect or participating interests that are identical to the 
particular participating interest are no longer listed on the stock exchange identified 
in the taxpayer’s election referred, the references in that definition to a prescribed 
stock exchange shall be read as a reference to the prescribed stock exchange chosen 
by the Minister of National Revenue. 


Restrictions on Application of Mark-to-market Rules 


Paragraph 94.2(2)(c) provides that the mark-to-market regime in subsection 94.2(4) 
will not apply to a taxpayer in respect of certain participating interests of the tax- 
payer. The rule applies if the taxpayer has been subject to subsection 94.2(4) in re- 
spect of a participating interest because of an election in respect of the interest where 
the interest has a readily obtainable fair market value and subsection 94.2(3) ceases 
to apply. For example, paragraph 94.2(2)(c) would apply where the interest (other 
than a foreign insurance policy) ceases to have a readily obtainable fair market value 
or the Minister fails to receive, in Tesponse to a demand under paragraph 94.2(2)(d), 
information satisfactory to make a determination of whether the interest has a readily 
obtainable fair market value. 


Where paragraph 94.2(2)(c) applies the taxpayer will become subject to 94.1(4) in 
respect of the participating interest if 94.1(3) continues to apply to the taxpayer in 
respect of the participating interest. 


Note that if, subsection 94.2(4) applies to a taxpayer for a taxation year in respect of 
a participating interest in a tracking entity and in the immediately following year the 
interest ceases to be an interest in a tracking entity and becomes subject to subsection 
94.1(3), then the taxpayer may elect to have subsection 94.2(4) apply for that imme- 
diately following year. In this regard, see the commentary on clause 
94.2(3)(b)Gi)(B). 


Paragraph 94.2(2)(d) provides that paragraph 94.2(3)(b) does not apply to a taxpayer 
for a particular taxation year in respect of a participating interest held in the particu- 
lar taxation year by the taxpayer in a non-resident entity if the Minister sends a writ- 
ten demand to the taxpayer requesting additional information for the purpose of ena- 
bling the Minister to determine whether the participating interest has a readily 
obtainable fair market value and information satisfactory to the Minister to make the 
determination is not received by the Minister within 60 days (or within such longer 
period as is acceptable to the Minister) after the Minister sends the demand. 


Characterization of Income from FIE Interest 


S. 94.2(2) 


Paragraphs 94, 2(2)(e) and () provide special rules for determining - whether a tax- 
payer’s income for a taxation year from the application of subsection 94.2(4) will be 
treated as income from a source outside Canada. Paragraph 94 2(2)(€) provides that _ 
in applying. subparagraph 94. AAa@ toa taxpayer ‘(that is a trust) for a particular 
taxation year of the taxpayer and in respect. of a participating: interest of the taxpayer 
in a non-resident entity, the reference in that paragraph to “as income from property 
that is the participating interest” shall be re ference to “as income from _ 
property that is a source outside Canada th icipating interest”. ‘However, — 
this special rule applies only if the portion of the net accounting income of the non- 
resident entity, from sources outside Canada, for its last taxation year that ends in the 
particular taxation exceeds 90% of the total net prow income of the a 
dent entity for that last taxation year, — . - 
Paragraph 94. 22)(f) provides that in pplying eter 94. 2(4y(b)Qi) io a tax. ; 
payer (that is a trust) fora particular taxation year of the taxpayer and in respect of a 
participating interest of the taxpayer in a ‘non-resident entity, the reference in that 
paragraph to “a capital gain for the year” shall be read as a reference to “a capital 
gain for the year from a source outside Canada and”. However, this special rule ap- 
plies only if the portion of the net accounting income of the non-resident entity, from _ 
SOUrCES ‘outside Canada, for its last taxation year that ends in the particular. taxation — 
year exceeds 90% of the total net ppconesnn s income of the non-resident ae for 
that last taxation year. — | : 
The application of paragraphs 94. re) and (f) on a lated nied in Se 
94. 1(2)(d)) in respect of a participating interest of a taxpayer will not be relevant in _ 
determining a taxpayer's eligibility for a foreign tax credit under section 126. In this © 
regard, see the commentary below on subsections 94.3(2) and 126(1.2). Rather, para- 
graph 94. 22\e) and (f) provide relief to trusts resident in Canada that hold partici- 

- pating interests in a FIE and that make payable to their non-resident beneficiaries all _ 
or part of the trusts’ incomes arising under subsection 94.2(4). Where paragraph 
94. 22)(e) or (1) applies and the terms of the trust permit amounts of deemed income 
of the trust to be made payable to beneficiaries, the amounts of such trust income ; 
arising under subsection 94.2(4) that become payable to non-resident beneficiaries of 
the trust may qualify for reduced withholding if the non-resident beneficiary i is resi- 
dent in a country with which Canada has entered a tax treaty and the tax = con- 
tains a provision permitting such a reduction in withholding. 2 


Where paragraphs 94.2(2)(e) and ay do not apply, income and capital gains arising ; 
under subsection 94.2(4) are from a source inside Canada. 7 
Related Provisions: 96(1)(d)(iii) — Application to partnership; 963) - — “Becdee 5 
under subpara. (c)(G) by ‘members. of partnership; 104(4.1) — Mark-to-market pro- 
perty can be capital property for trust’s 21-year deemed disposition; 248(12) — i : 
tical Properties. | 


(3) Application of mark-to-market shethod a Subject to 
paragraphs (2)(c) and (d) and (5)(b), this subsection applies to a 
taxpayer f for a particular taxation year of the taxpayer in respect of. 
a participating interest held i in ihe oe taxation year by the - 
taxpayer 
aif paragraph a 1a) a to he taxpayer for the: opaton 
lar taxation year in oe ot the parte etne interest, oF 


) af : / _ 
(i) subsection (9) or 94. 1) applies to the taxpayer for ae 


particular taxation you in reepe! of the panaaine 
interest, 


(i) the paneicsene | interest a at all times in he particu- / 
lar taxation year at which the taxpayer held the participat- 
ing interest, a readily obtainable _ market oa 


ae either 


(A) this subsection applied in respect of an ae 
participating interest that was held by the taxpayer a 
any time when the ee held the parhcipainie inter- a 
est, or 

(B) the taxpayer | has siete that ‘bis wibeccion ee in 7 


respect of the participating interest by notifying De 
Minister in writing in the taxpayer's s return of income ~ 


filed on or before the taxpayer’s filing due-date for fhe 


first taxation year of the taxpayer for which . 
 (D subsection (9). or 94.1(3), as the case may be, “ap: 


_ plies to the taxpayer in aoe of participating | 


_ interest, or 
: ap. subsection 94. 1G) applies to the taxpayer in re- 


spect of the participating interest and that immedi- _ 
o 7 ately follows a taxation year of the taxpayer for 


which subsection (9) applied to the taxpayer in re- 


payer in respect ofa paruclsadal interest in a “non-resident | 
market — in eee 94.2(4) to apply for a taxation year, sub: 


Income Tax Act, Part I, Division B 


- Gy). subsection 94,3(3) has never applied to the taxpa 

a taxati in respect of the | yarticip: g interest or 
respect of an identic 1 participating interest 
time ee the taxpay 


to ‘paragraphs | 4. 94.2(5)(b), subs 


Except aes above: subsection 94. 2(3) will apply toa taxpaye vk rap 
dar taxation year in respect of a participating interest, in a non-resident hel 
the alae in a the ee a eithe 


payer in fecpest of he interest, the interest has at all times in the year 
) Ahe taxpayer held it a readily obtainable. fair market value (as defined in sub: 
tion 94.2(1)), subsection 94.33) has never applied to ‘the 1 taxpayer fc 

year in respect of the participating interest or in respect ¢ of an identical P 
ine interest that was held by the taxpayer at ne time when the taxp 
pansion interest and either / / 


the taxpayer elects, “generally in the first | taxation year of the taxpayer 
which the taxpayer is subject to su section 94, 1(3) or 94.2(9) in respec 
‘the participating interest (or an identical interest), to have subsection O48 
apply. to the participating interest or identical interest, t 


subsection 94. 2) applied in respect ‘of an identical pauticipating in 
that was held by the Jaxpayer at = time when the head held the Pe 


pating interest. 


In effect, where a iaxpayer has validly oat for ie ‘madk-to-market regime to ap- 

ply to a participating interest for a taxation year, that regime will continue to app : 
the interest and to any identical interests that are held by the t taxpayer in that taxati 
year or a future taxation year | until either all of the interests are no longer held by 
taxpayer ‘or any one of the conditions for applying subsection 94, 23) to the interes 
is not met (€.g., ‘subsection 94.1(3) and 94.29) no longer apply i in respect of 
interests or the interests | no longer f have a es obtainable fair market value). 


Example _ :  . 

as ‘Libby acquires 101 hdres of the a Leek a ABC ie in 2004. A 

times ABC is a FIE ( and not ad tracking entity) and shares of its capital stoc ar 

__ participating interests that do not qualify as exempt interests. ABC 110) 

_ years end on December 30. ABC has issued only one class of shares, the share: 

of which are identical to each other. Libby is not an exempt taxpayer. 

2 Subsection 94.1(3) applies to Libby in respect of her ABC shares for each @, 

: her taxation years at the end of which she holds the shares, Assume that the 

shares have a readily obtainable FMV. In her return of i income for her 2004 

~ taxation year, Libby elects under clause 94. 23 Mb)Gii iB) to have the rules 

section 94,2 apply to the shares. Assume that subsection 94. oa does not oe 

in respect of the ABC shares at any time. : 

3 In February 2005, Libby sells 100 of her ABC shaves and continues to | 

: _ the remaining d share on December 30, 2005. a 

4. In January 2006, Habhy ge another 200 shares z the capita stock ( 

ABC. 

_ 2h November 2007, Libby dspons of a (i 2, 201 ) ) af her ABC share 

holds no ABC shares on December 30, 2007, 


6. in July 2008, Libby buys 1000 shares of the capital stock of ABC. Lee. ‘on 
_ tinues ae hold the sare on n December we 2008. . 


Results 


1. For her 2004 taxation year, ‘Libby reports « as income from prone 
_ amount determined as subsection a a 4) es ihe year 1 in heey a] her 3 
_ ABC shares. : 


2. For her 2005 taxation year, clause 94. 23 MB)GI)A) applies in respect 
. remaining ABC share and Libby must report as income from property 
- samount determined under subsection 94. he for the year in. 4 of that 

share. : : | 


2 For her 2006 ‘taxation year, clause 04. 2(3 (biti) wales in resp 
_ Libby’s 201 ABC shares and she reports as income from property the a 
determined under subsection. 94. 2(4) for the year in respect of those shar 


4. For her 2007 taxat ion year, subsection 94. 2( : ) does not apply. to Libb. 
cause Libby holds: no shares in ABC at ABC’s taxation year-end that ends i 
Libby's 2007 taxation year) in respect of the shares that she sold in Nove 
2007. Subsection 94.2(12) will apply to Libby in Hae jee as Me amount | 
gain or loss from the sale of the shares. 


spect of the participating interest, and 


5. For her 2008 taxation year, clause 94.2(3)¢. by UDA) will not aby in res | 
of any of the 1000 ABC shares she acquired in 2008. Libby must elect under | 
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clause 94.2(3)(b)(iii)(B) if she wishes to have the mark-to-market regime apply 
in respect of the shares. - 


Note that under subclause 94.2(3)(b)Gii)(BYAD a taxpayer may elect, to have subsec- 
tion 94.2(3) apply, in a year other than the first taxation year in which subsection 
94.1(3) or 94.2(9) applies to the taxpayer in respect of the participating interest or an 
identical interest, if the election is made in the taxpayer’s return of income for a 
taxation year in which subsection 94.1(3) applies and that taxation year immediately 
follows a taxation year for which the interest is subject to subsection 94 29) (i.e, an 


interest of the taxpayer in a tracking entity), 


Related Provisions: 39(1)(ayii.3) —— Property excluded from capital gain calcula- 
tion; 70(3.1)(f) — Property excluded from “rights or’ things” calculation on death; 
70(5.2)(e) — Deemed disposition on death; 85(1.1)(g)(ii.1) — Property excluded 
from s. 85 rollover eligibility; 87(2)4.95) — Amalgamation — continuing corpora- 
tion: 94.1(4) — No income inclusion under 94.1 if 94.2(3) applies; 94.2(2)(c), (d) — 
Circumstances in which 94.2(3)(b) does not apply: 94.2(4) — Application of mark- 
to-market rule: 94.2(5)-(8) — Exclusion of periods taxpayer is “non-resident; 


94.2(9) — Tracked interests; 94.2(11)(a), (c) — Treatment of foreign insurance poli- 
cies; 94.3(2)(b)(i) — Application where 94.2(3) applies: 94.3(3) — Taxation of inter- 


est in FIE where 94.2(3) does not apply: 95(2)(g.3) — Applicati 
96(1)(d) — Where partnership owns participating interest: 96(3) 
94.2(3)(b)(ili) by member of a partnership; 104(4.1) — Mark-to-m 
be capital property for trust’s 21-year deemed disposition; 149(10) 
poration becomes or ceases to be exempt; 248(1)“inven 
94.2(3) excluded from definition’ of inventory, 248(12) — I 


to FAPI rules; 
Election under 


(co 


(4) Income inclusion — mark-to-market regi Tf sub- 


section (3) applies to a taxpayer for a taxation year of the taxpayer - 


in respect of a participating interest in a non-resident entity, this 

subsection applies and in computing the taxpayer’s income for the 

taxation year in respect of the participating interest. ca 
(a) where subsection (20) does not apply for the taxation year 


in respect of the participating interest, 


»G) there shall be added, as income from property from a_ 


‘property that is the participating interest, the positive 
amount, if any, determined by the mark-to-market formula 


for the taxation year in respect of the participating interest, 


and - 
(ii) there may be deducted, as a loss from property, — 


(A) if the participating interest was deemed by para- 
graph (11)(b) to be a 
_ for the year, nil, and 


(B) in any other case, the absolute value of the negative 
amount, if any, determined by the mark to-market 
formula for the taxation year in respect of he participat- 
| ig interest, and. — 

_ (b) where subsection (20) applies for the taxation year in re- 
_ Spect of the participating interest, — 


(i) the taxpayer is deemed to have a capital gain for the year 
from the disposition of capital property, that is the partici- 
pating interest, in the taxation year equal to the amount, if 
any, by which the total of Se 


(A) the positive amount, if any, determined by the 
mark-to-market formula for the taxation year in respect 
of the participating interest, and 


: (B) the positive amount, if any, that is the amount deter- 
: mined for D in applying the definition “mark-to-market 
= © formula” in subsection (1) for the taxation year in re- 
spect of the participating interest (where the gross-up 
factor for the deferral amount in respect of the partici- 
pating interest is 2)” — 


exceeds 


(C) the absolute value of the negative amount, if any, 
that is the amount determined for D in applying the defi- 
nition “mark-to-market formula” in subsection (1) for 
the taxation year in respect of. the participating interest 
(where the gross-up factor for the deferral amount in re- 
spect of the participating interest is 2), and 


ket property can - 
~ Where cor- 


participating interest in an entity 


Nn 


S. 94.2(4) 


(ii) the taxpayer is deemed to have a capital loss for the 
taxation year from the disposition of capital property, that 
is the participating interest, in the taxation year equal to 


(A) if the participating interest was deemed by para- 
graph (11)(b) to be a participating interest in an entity 
for the year, nil, and : 
_ (B) imany other case, the amount, if any, 
elo 
(PD the absolute value of the negative amount, if any, 
_ determined by the mark-to-market formula for the 
_ taxation year in respect of the participating interest, 
and | 


by which the 


_ ID the absolute value of the negative amount, if any, 
that is the amount determined for D in applying the 
definition “mark-to-market formula” in subsection 
(1) for the taxation year in respect of the participat- 
ing interest (where the gross-up factor for the defer- 
ral amount in respect of the participating interest is 
2) / 

exceeds 


(UD the positive amount, if any, that is the amount 
determined for D in applying the definition “mark- 
to-market formula” in subsection (1) for the taxation 
year in respect of the participating interest (where 
the gross-up factor for the deferral amount in respect 
of the participating interest is 2). 


Technical Notes: Where subsection 94.2(3) applies (and subsection 94.2(20) does 
hot apply) to a taxpayer's participating interest in a non-resident entity, subparagraph 
94.2(4)(a)(i) requires the taxpayer to include in computing income as income from 
property (in this regard, see the commentary on paragraph 94.2(2)(e)) from a pro- 
perty that is the participating interest the positive amount resulting from the operation 
of the mark-to-market formula for the taxation year in respect of the participating 
interest. Under subparagraph 94.2(4)(a)(ii), the absolute value of any negative 
amount resulting from the operation of the same formula may be deducted in com- 
puting the taxpayer's income as a loss from property from a property that is the par- 
ticipating interest. (Note, however, that losses in Tespect of foreign insurance polices 
are denied because of clause 94.2(4)(a)(ii)(A). Instead, as described in the commen- 
tary to the definition “mark-to-market formula” in subsection 94 2(1), the denied 
losses are carried forward to offset later income inclusions.) 


Where both subsections 94.2(3) and 94.2(20) apply to a taxpayer's participating in- 
terest in a non-resident entity, subparagraph 94.2(4)(b)(i) deems the taxpayer to have 
a Capital gain for the year from the disposition of capital property (in this regard, see 
the commentary on paragraph 94.2(2)(f)), that is the participating interest, in the tax- 
ation year equal to the positive amount determined under the mark-to-market formula 
for the taxation year in respect of the participating interest plus or minus the positive 
or negative deferral amount included in “D” in that same formula in respect of the - 
participating interest for the year. Subparagraph 94.2(4)(b)(ii) deems the taxpayer to 
have capital losses in the year equal to the negative amount determined under the 
market formula for the taxation year in respect of the participating interest plus or 
minus the negative or positive deferral amount included in “D” in that same formula 
in respect of the participating interest for the year. 

The example below illustrates the Operation of subsection 94.2(4) and the mark-to- 
market formula for a taxation year in respect of a participating interest. 


Example 
i Leonard acquires a 1% interest in ABC Inc. in 1999 for $500. On December 
31, 2000, it is capital property to Leonard. ABC is not a FIE in respect of the 

_ taxpayer at any time before 2004. Subsection 94.2(20) does not apply at any time 

in respect of the interest. ABC’s taxation year end is June 30. ee 

2. ABC becomes a FIE in April 2004 and remains a FIE at all subsequent times. 
Leonard elects under subparagraph 94.23) by iti) to have the rules in section 
94.2 apply. Leonard’s interest in ABC does not qualify as an “exempt interest”. 
3. The fair market values of Leonard’s participating interest at the beginning 
and at the end of 2004 are $800 and $1,000 respectively. 

4. Leonard disposes of his shares on December 15, 2005 for $1,200. ABC does 
not make any distributions to Leonard during his period of ownership. 


Results 


1. No amount is included in Leonard's income for 2003 under any of sections 
94.1 to 94.3. For 2004, Leonard is required to include $200 in income under 
subparagraph 94.2(4)(a)(i). 

2. The $200 inclusion is determined under the mark-to-market formula and sub- 
paragraph 94.2(4)(a)(i) as follows: 


+ “A” is nil, since no participating interest in ABC is disposed of in 2004, 


WG 


S. 94.2(4) 


+ “B” is $1,000, the fair market value of t the participating interest at he end 
of 2004, 


* “C” is nil since no 0 payments are ‘received i in n 2004, 


= Deis nil since no ypc pcaee interest Is disposed of ir in 2004 and no ‘elec 
tion was otherwise made, 


« E” is nil since no | participating interest in ABC is acquired in n 2004, on 


« “F” is $800, the fair market value a ie participating interest at the bein 


ning of 2004. | 
3. Although Leonard's participating interest has appreciated by $500 since a 
time of its acquisition, only ise is requ to be included in income under 
section 94.2 for 2004. 


4. For 2005, the amount included in income dade. oe hae formarket formula 
_and subparagraph 94.2(4)(a)( i) is $350, ‘computed as follows: — _ 


's “A” is $1,200, the proceeds of. disposition of the participating i interest, 


-« “BY” is nil since Leonard does not own a participating interest in ABC c at 
the end of 2005, 


2 “C ” is nil since no ie or distributions were received i in 2005, 


* “D” is $1 50, the deferral Gao in respect of he pices the “deferral 
amount’ is one half (the one-half factor applies because Leonard's interest 

in ABC is capital property held by Leonard on June 22nd 2000) of the 
amount by which $800 (the fair market value of the interest at the beginning 
of 2004 which is the first year in respect of which section 94.2 Loe, to. ihe 
interest) exceeds $500 (the cost amount of the interest), — : 


+ “E” is nil since no participating interest in ABC is acquired in 2005, and 


+ “F” is $1,000, the fair market value of the participating interest at the be- 
ginning of 2005. : 


Related Provisions: 52(1\(d)) — Exclusion from mie ndings income inclusion 
to cost; 87(2)(j.95) — Amalgamation — continuing corporation; 94. 1(2)(u) — Order 
of disposition of identical properties; 94.2(2)(e). () — Application of paras. (4)(a) 
and (b) to trust; 94.2(5)(8)—- Exclusion for period taxpayer is non-resident, 

94.2(10), (11) — Treatment of foreign insurance policies, 94.212) — Change of sta- 
tus of entity; 94.2(13) — Cost of participating interest; 94.2(16) — Fresh start after 
emigration; 94.2(19) — Determination of capital dividend account where 94.2(4) ap- 


plies; 94.2(20) — No application of 94.2(4) where change attributable to capital — 


gains or losses; 94.4(2) — Prevention of double taxation; PONE 3) 7 frelicaion 
to FAPI rules. / ce : 


(5) Non-resident periods excluded — _If a taxpayer is non- 


resident at any time in a taxation year of the taxpayer 


(a) in applying subsection (4) and the definition ‘ ‘mark-to-mar- 
ket formula” in subsection (1) (other than the description of D 
in that definition) in respect of a participating interest of the 
taxpayer, the taxation year is deemed to be the period, if any, 


that begins at the first time in the taxation year at which the _ 
taxpayer is resident in Canada and ends at the last time in ne 


taxation year at which the taxpayer is resident in Canada; _ 


_(b) except for the purposes of subsection (4) and caneke (). _ 


subsection (3) does not apply to the taxpayer at that time; and 
_(c) where the taxpayer is an individual (other than a trust) who 


_ was non-resident throughout a particular period that is within a 


taxation year (determined under paragraph (a)) of the taxpayer, 
at any time in the particular period the individual holds a par- 


ticipating interest in a non-resident entity, and subsection (3) _ 
applies to the individual throughout the particular ro in Te- 


spect of the participating interest, 


(i) for the purpose of section 114, the income or lose of the | 


individual in respect of the participating interest for the par- 


ticular period shall be ey without oe to this 


section, and 


Gi in computing the amount determined cadet paragraph 


114(a) in respect of the individual for the taxation year 


(A) there shall be deducted any amount that would be © 


included under subparagraph (4)(a)G) in computing the 


individual’s income in respect of the pariicipsung inter- 


est for the particular period if 


(D) the amount determined for D in applying the defi- 


nition “mark-to-market formula” in subsection (1) 


Income Tax Act, Part I, Division B 


interest were nil, and | 
_ Ci) the particular period w were a taxation year and 


@ there shall be added any amount that. would be de- 
ductible under subparagraph (4)(a)Gii) in computing th 
- jndividual’s income in respect of the participating | inter- 
_ est for the particular period 1 :. 
. (1) the amount determined for Din 1 applying he def. 
nition “mark-to-market formula” in subsection () 
for the taxation year in respect - De participating 
interest were nil, and / 


5 the particular period \ were a taxation year. 


Technical Notes: New subsection 94.2(5) provides special rules dealing will be 
application of section 94.2 for a taxation as to a we are not or 
Canada throughout the year. - : — 


Under paragraph 94.2(5)(a), the amounts oo under section 94, 2 are cue 


during which the taxpayer is not resident in Canada. This rule, in conjunction with 
section 128.1, generally ensures that the increases and decreases in fair market value 
that are relevant in determining income inclusions and deductions under section 94. 
are the increases and decreases occurring while the taxpayer is resident in Canada 
However, this rule does not affect the calculation of the taxpayer’s deferral amount 
paragraph (b) of the definition “deferral amount” i in subsection 94, 201) (in conjune 
tion with subsection 128.1(1)) already ensures that gains or losses accruing prior t 
becoming resident in Canada are not taken into account for the purposes of comput 
ing a taxpayer's deferral amount in respect of a participating interest in a FIE, excep 
in the unusual case where the FIE interest is taxable Canadian property. 


Paragraph 94.2(5)(a) also ensures that subsection 94. 2(4) does not apply toa tax 
payer for a taxation year throughout which the taxpayer is not resident i in Canada. 


Under paragraph 94. 2(5)(b), subsection 94.23) generally does not apply toa tax 
payer at a particular time if the taxpayer is not resident in Canada at the particul 
time. This has relevance for the purposes of a number of new provisions, includin: 
subparagraph 39(1)(a)(ii.3). This subparagraph has the effect of excluding, from 
taxpayer's capital property, a property in respect of which subsection 94.2(3) appl 
(and subsection 94.2(20) does not apply). Paragraph 94.2(5)(b) ensures that a non, 
resident taxpayer cannot claim that a taxable Canadian property consisting of a FIE 
interest is not capital property on the basis of subparagraph 391 yaya. 3). (Note: non- 
resident taxpayers are generally subject to Canadian income tax on taxable capit 
gains from their dispositions of taxable Canadian properties.) 


Paragraph 94.2(5)(c) applies in the unusual case where an sadividuel ‘changes his o 
her Canadian residence status more than once in the same calendar year. For exam: 
ple, an individual might cease to be resident in Canada near the beginning of a calen 
dar year but become resident in Canada later in the same year. In the event that su 
an individual is considered not to reside in Canada during a period in the calend 
year, the individual’s period of non-residence would be included within the indiv 
dual’s taxation year and the rule in paragraph 94.2(5)(a) would have no effect. | 
order to not tax gains accrued while an individual was nonresident and to not provid 

relief for losses accrued during the same period, paragraph 94. 2(5)\(c) provides that 


_ for the purposes of section 114, the individual’s income or loss from the indiv 
dual’ s pe of non-residence is deter without veterence to section 94. 


_« in computing the individual’s taxable income under section 114, 


— there is to be deducted the increase in the fair market value of an interest in 
FIE to which subsection 94.2(4) applies during the non-resident period (th 
fair market value appreciation would be reflected in the amount determi 

__under the mark-to-market formula (as defined in subsection 94.1(1)) in r 
spect of the interest in computing the taxpayer’s income), and 


there is to be added the decline in the fair market value of an interest in 
__ FIE to which subsection 94.2(4) applies that accrued during the non-reside 
period (this fair market value decline would be reflected in the amount det 
mined under the mark- to-market fommle in sop oT the interest in cc 
puting the taxpayer s income). 


The example below illustrates the operation - paragraph 94. 25)\6),. 


EAarpi _ 


nent employment elsewhere. Due to unexpected changes in circumstances, 
returns to Canada on December 1, 2003. Bernard owns an interest in a FIE 


creases from $100 (January 1, 2003), to $105 (February 1, 2003), to $108 (D. 
cember 1, 2003) and to $107 (December 31, 2003). It is assumed that Bernare 
establishes that he did not es in Canada i Fe ebruary 1, 2003 to Decembay 
1, 2003. 
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determined as if the taxation year of the taxpayer excludes the period in the year 


Bernard emigrates from Carte on February ZL 2003 in order to start perma- 


which section 94.2 applies. The fair market value of the interest in 2003 1 4 


- for the taxation year in- respect of the ie ° 


a 
an 
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Results 


1. Under section 94.2(4), the amount included in computing Bernard’s income 
for 2003 is equal to $7 (B = 107. F = 100), : 


2. Paragraph 94.2(5)(c) permits @ deduction for the purposes of paragraph 
114(a) equal to $3 (i.e., $108 - $105) equal to the appreciation in the fair market 
value of the interest while Bernard was not resident in Canada. As @ conse- 


quence, Bernard's taxable income in respect of the FIE interest for 2003 is $4 


(i.e., $7 minus $3), 


Related Provisions: 94.1(2)(t) — Authorized foreign bank deemed resident in. 


Canada; 95(2)(2.3) — Application to FAPI rules. 


(6) Foreign partnership — member becoming resident — 
If, at a particular time in a fiscal period of a partnership, a person. 


resident in Canada becomes a member of the partnership, or a per- 
son who is a member of the partnership becomes resident in Can- 
ada, and immediately before the particular time no member of the 
partnership is resident in Canada, _ . 


_ (a) all amounts determined under this section shall be deter- 
_ mined as if that fiscal period began at the first time in that fis- 
cal period (determined without reference to thi 
_ which a member of the partnership was Tes 


_ (6) for the purpose of the definition “defe ; 
_ section (1), as it applies in respect of disposition: 
_ after the particular time and before the first subsequent time to 
_ which this subsection applies in respect of the partnership, sub- 
_ Section (4) is deemed not to have applied to the partnership for 
any preceding fiscal period: and , 


(c) where a negative deferral amount would, if this Act were 

tread without reference to this paragraph, be determined in re- 
__ Spect of a participating interest held by the partnership imme- 
diately before the ular time, the deferral 
_ Spect of the in deemed to be nil. 
Technical Notes: New subsection 
hips having non-resident members. These subsections are analogous to rules in ex- 
Sting subsections 96(8) and (9) and are designed, in general terms, to prevent part- 
ership losses that accrue while no partnership member is resident in Canada from 


ing used in Canada. A further rule for partnership members is set out in new sub- 
ection 96(1.9). : 


More specifically. subsection 94.2(6) applies where a partnership begins to have 
nembers who reside in Canada. Under subsection 94.2(7), a corresponding rule ap- 
lies in a similar fashion where a partnership ceases to have members who reside in 
anada. In either case, for the purposes of determining amounts under section 94.2 
ortions of the fiscal period of the partnership in which no. resident in 
anada will generally be disregarded, :  . 


ere subsection 94.2(6) applies to a partnership at any time, ral amount 
a FIE interest held by the partnership immediately before that time is computed 

reference to the fair market value and the cost amount of the interest. However, 
negative deferral amount is otherwise determined with respect to the interest, the 
eferral amount is deemed to be nil. 


el ated Provisions: 94.1(2)\(t) — Authorized foreign bank deemed resident in 
anada; 94.2(8) — Application — anti-avoidance and partnership look-through 
les. 


/) Foreign partnership — member ceasing to be resi- 
ent — If, at a particular time in a fiscal period of a partnership, 
person resident in Canada ceases to be a member of the partner- 
up, Or a person who is a member of the partnership ceases to be 
Sident in Canada and immediately after the particular time no 
ember of the partnership is resident in Canada, all amounts de- 
mined under this section shall be determined as if that fiscal 
riod ended at the last time in that fiscal period (determined 
ithout reference to this subsection) at which a member of the 
itnership was resident in Canada. 


chnical Notes: As a consequence of subsections 94.2(6) and (7), amounts added 
deductible under subsection 94,2(4) for a partnership in respect of a FIE interest 
ll generally reflect increases or decreases in fair market value while the partnership 

mbers resident in Canada, However, once the interest is disposed of, an 
nt reflecting gains accruing before any member became resident in Canada will 
cognized because of the application of subsection 94.2(4), 


lated Provisions: 94.1(2)(t) — Authorized foreign bank deemed resident in 
hada; 94,2(8) — Application — anti-avoidance and partnership look-through 
es, 


hat occur 


amount in re- 


ns 94.2(6) to (8) provide special rules for partner-_ 
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(8) Application of subsecs. 
and (7) and this subsection, 


(a) if it can reasonably be considered that one of the main rea- 
sons that a member of a partnership is resident in Canada is to 
avoid the application of subsection (6) or (7), the member is 
deemed not to be resident in Canada; and J 
(b) if a particular partnership is a member of another partner- 
_ ship at any time, a : 
person or partnership that is at that time a member _ 
le particular partnership is deemed to be at that time a _ 
‘member of the other partnership, | 
_ (ii) each person or partnership that becomes at that time a 
member of the particular partnership is deemed to become 
_ at that time a member of the other partnership, and 
(iii) each person or partnership that ceases at that time to be. 


a member of the particular partnership is deemed to cease 
at that time to be a member of the other partnership. 


(6) and (7) — In subsections (6) 


Technical Notes: Subsection 94.28) contai f 
aimed at preventing the insertion of nominal 
hing purposes. This rule is parallel to the rv 
Subsection 94.2(8) also contains a “look-t ‘OU, 
through” of one or more tiers of partnerships fo 
a person is a member of a partnership. CC 
Related Provisions: 94.1(2)(t) — Authorized foreign bank deemed resident in 
Canada; 96(9) — Parallel rule for foreign partnerships. _ 


(9) Tracking interests — This subsection applies to a taxpayer 
(other than an exempt taxpayer) for a particular taxation year of 
the taxpayer in respect of a particular participating interest, in a 
non-resident entity, held in the particular taxation year by the tax- _ 
payer (and in respect of any other participating interests that are 
identical to the particular participating interest and that are held by | 
the taxpayer in the particular taxation Yea Nyt t— 
(a) subsection 94.1(3) does not apply to the taxpayer for the © 
particular taxation year in respect of the particular participating 
‘Interest, : 


in anti-avoidance rule, which is 
n resident partners for tax plan- 
subsection 96(9). 


It allows for the “look- 
purposes of determining whether 


(b) at the end of ‘a taxation year of the non-resident entity that 
_ends in the particular taxation year, the particular participating 
interest — 

(i) is held by the taxpayer, and 

Gi) either . 

(A) is not an exempt ini e. 
(B) would not be such an exempt interest if the defini- 
tion “exempt interest” in subsection 94.1(1) were read 
without reference to subparagraph (a)(i) or (ii) of that 

_ definition; _ 

(c) at the end of that taxation year of the non-resident entity, it 
is a tracking entity in respect of the particular participating 
weet : : 

_ (d) at any time in the particular taxation year, the amount of 
any payment under a right (whether immediate or future, 
whether absolute or contingent or whether conditional on or 
subject to the exercise of any discretion by any entity or indivi- 
dual) to receive, in any manner whatever and from any entity, 
amounts in respect of the particular participating interest or 
any identical interests, or the value of such a right, is, directly 
or indirectly, determined primarily by one or more of the fol- 
lowing criteria in respect of one or more properties (such pro- 
perty or properties together referred to, in this subsection and 
the definition “tracking entity” in subsection (1), as “tracked 

property” or “tracked properties”): — 

(i) production from the property, use of the property, gains 
from the disposition of the property, profits from the dispo- 
sition of the property, fair market value of the property, 


(ii) income from the property, profits from the property, 
revenue from the property, cash flow from. the property, or 


the non-resident entity, 


S. 94.2(9)(d) (iii) Income Tax Act, Part I, Division B 


(iii) any other criterion similar t to a criterion referred to in 
subparagraph (i) or (ii); and — 


(e) throughout each taxation year a the nomresident entity 


that ends in the particular taxation year, all or substantially all 
of the fair market value of the tracked property cannot be at- 


tributed, either directly or. mete to the fair market value of i 


property — . 
(i) that is a share ¢ or chaes of the ae oe of a ad 


(A) a qualifying interest (within the meaning assigned 
___ by paragraph 95(2)(m)) of the taxpayer in the pe 
_ foreign affiliate of the taxpayer, and : 
(B) ‘throughout the period, in the particular, taxation 
year, that the taxpayer held the share or shares, a partici- 
pating | interest of the taxpayer ina qualifying entity, and 

(ii) that is not at that time tracked property in respect of a 
participating interest in a non-resident ee. of a an Se 
that is not related to the taxpayer. 


Technical Notes: New gubsection 94.2(9) is an dnt avoidance. hie es oy 


prevent the circumvention of subsection 94.1(3) through the use of.a participating 
interest in a “tracking entity” (as defined i in subsection 4. 1(1)), Where subsection 


- 94.2(9) applies with regard to an- interest in a tracking entity for a taxation year, 


subsection 94.1(4) will apply to the taxpayer for that year unless subsection 94. 
applies for that year in respect of the interest. oO ) oO 


Subsection 94.2(9) applies to a taxpayer (other than an exempt taxpayer, as s iteea 
in subsection 94.1(1)) for a particular taxation year of the taxpayer in respect of a 
particular participating interest of the taxpayer ina nonresident entity (and any par- 
ticipating interests of the taxpayer in the non- -resident oohty ‘that are ‘identical to the 
particular participating interest) if / . - 


subsection 94.1(3) ‘does not apy to the taxpayer for ie partial taxation year 
in respect of the particular participating interest; 


the particular participating interest is, at the end of a taxation year - the non- 
resident entity that ends in the particular taxation year, held by the taxpayer, and 
generally not an “exempt interest’ (as defined in subsection 94.1(1)); however, 
‘note that an interest of a taxpayer in a controlled foreign affiliate of the taxpayer 
ora “qualifying entity” (as defined in subsection 94.1(1)) will not qualify as an 
exempt interest for this purpose. with the result that subsection 94 a) may a 
ply to such interests; 


* the non-resident entity is, at the end of that taxation year of the cpa esaeut 
entity. a “tracking entity” (as defined in subsection a a) in Soe of ie 
particular participating interest: ; 


right (for taxation years that begin after July 18, 2005, whether immediate or 
future, whether absolute or contingent or whether conditional on or subject to the 
_ exercise of any discretion by any entity or individual) to receive, in any manner 
_ whatever and from any entity, amounts in respect of the particular participating 
interest or any identical interests, or the value of such a right, is, directly or indi- 
rectly, determined primarily by one or more of the following criteria in respect of 


one or more properties (such property or properties. together 1 referred to in sub- _ 


section 94.2(9) and the definition Mae entity” in subsection 94.201) as 
“tracked property” or “tracked properties”): . 
__ >> production from the property, use of the oer gains fom the deca 
of the property, profits from the disposition of the property, fair ae 
value of the prope ; : 


-—— income from the property, profits from tbe property, revenue from a. pro- 


perty, cash flow from the property, or 


—— any other Criterion similar to any of the above criteria; and! 


oe 


throughout each taxation year of the non-resident entity that ends in | the particu- 


lar taxation year, all or substantially all of the fair market value of the tracked _ 


property cannot be attributed, either directly or indirectly, to the fair market 
_ value of property: . ; 


— that is a share or shares of the capital stock of a corporation that is at that 


_time a particular foreign affiliate of the taxpayer that if held at that time by 
the taxpayer would be a qualifying interest (within the meaning assigned by 


paragraph 95(2)(m)) of the taxpayer in the particular foreign affiliate of the _ 
taxpayer, ane a oe interest of the es ina qualifying entity, — 


and 
 — that is not at that time tracked property in respect of a ee interest 
"in a non-resident entity of an entity that is not related to the taxpayer. 


It should be noted that tracked properties can include any property, whether owned 
by the non-resident entity or not. For example, if the fair market value of shares 


the tracked properties in question wou bie the worldwide supply of 


sion: 94) Nn — thcome acing — _jmplited i income regime: 94, a 


a 
tion that is at that time a particular foreign affiliate of the — 
taxpayer that if held at that time by the taxpayer | would be - 


at any time in the particular taxation year, the amount of any payment under a _ 


issued by a non-resident entity were tracked to the worldwide price of gold bt 
d 


Whether subsection 94, ee apy plies | in case ‘or not would typica ! 


cation of mark-to-market method; 94.3(2)(b)(vii), 94. 3 3)(0)Gi) — 4 \pplic 
where 94.2(9) applies; 108(1)“income interest’’(b) — 
income interest; 2481)" ‘specified participating interest") — Where ) 


applies; 248(12) — Identical propertie: 


(10) Treatment of foreign insurance policies — Th sul 
section applies to a taxpayer for a particular taxation year of 
taxpayer in Tespect of an interest in an insurance policy, | ue 


(a) the taxpayer is ‘not an ome taxpayer for the particul 

- taxation year; | 

_ (b) the taxpayer holds, at any. ime in 1 the. AeA 
‘year, an interest in the insurance policy; and - 


_ (c) the insurance policy i is not an insurance policy ya . 
insurer in the course of carrying on an insurance busi: 
Canada the income e from \ which is § subject. to tax padse t 

Part. : : / 
Technical Notes: New cubseedon 94. 2(10) apelin if a taxpayer Gite in at 
exempt taxpayer, as defined in subsection 94.1(1)) holds, at any time in a particu 
taxation year of the taxpayer, an interest in a foreign insurance policy. For this p 
pose, a foreign i insurance policy is one that is not issued by an insurer in the course 0 
ne on in Cenas a business the income from which is subieet to tax. unde 


Related Provisions: 94. x 1 i — Effect of subsection applying. 


(1) Treatment of foreign insurance policies elit cubis 
tion (10) applies to a taxpayer for a particular taxation year 0! 
taxpayer in respect of an interest in an insurance policy 


(a) subject to paragraph (c, this paragraph applies to the t 
payer for the particular taxation year in respect of the inte 
and no amount shall be included or deducted, as the case m 
be, under section 12.2, paragraphs 56(1)(d) and (j) and 60(a 
and (s) and sections 138.1 and 148 in respect of the interest fe 
the purpose of computing the Sea s income for the ° ohn 
ular taxation year; 


(b) subject. to paragraph (c), in applying subcecione Ot t 
and paragraph’ (d.1) of the definition “specified foreign pro- 
perty” in subsection 233.3(1) to the apa in ee < 

interest for the particular taxation year, - 


(i) the interest is deemed at each time in the particular: tax 
_ tion year that it is held by the taxpayer to be a paview 
_ interest in a non-resident entity, and 


(ii) the amount determined for D in applying the definitiol 

“mark-to-market formula” in subsection (1) for the tax 

~ year in respect of the ets. interest is s deemed to 
nil; 


(c) paragraphs (a) and 1 (b) do not sale to the nee fo 
particular taxation year in Tespect of the interest if 

(i) the taxpayer is an individual and the interest in ‘the 
icy was acquired by the individual more than 60 month 
before the individual became resident in Canada unle 
any time in the period that begins 60 months before the d. 
on which the individual became resident in Canada andt 
ends at the end of the particular taxation year, the indivi 
dual paid premiums in respect of the policy that are in 
cess of the level that can reasonably be considered to hi 
been contemplated at the time the first interest in Le P 
was acquired, : 


_ Gi) under the terms and conditions of es insurance p 
fee taxpayer is entitled to receive only 


(A) benefits payable as a consequence of the occurrel 
of risks insured under the policy, - 


_ (B) an experience-rated refund of premiums for a 
or 
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(C) a return of premiums previously paid upon the sur- 
render, cancellation or termination of the insurance pol- 
icy, or : . : 


(iii) the taxpayer can establish to the satisfaction of the 


Minister that . _ _. 
(A) the interest in the policy was, on the anniversary 
day of the policy that occurs in the taxation year, 
- (D) an exempt policy, or. - 
: : (ID) a prescribed annuity contract, or 
 (B) the taxpayer has included in computing the tax- 


_ any, required under section 12.2 to be included in com- 
_ puting the taxpayer’s income for that year in respect of 
the interest; — 
(d) for the purpose of subsections (1) and (4), an interest in an 
insurance policy held by a taxpayer at the end. of a particular 
‘axation year is deemed to have been acquired | 


at the beginning of the following taxation y t equal 
fo the fair market value at the end of the axation 
year of the interest if - _ 

__ (i) paragraphs (a) and (b) do not appl payer in 


_ Fespect of the interest for the particular year, and 

_ i) paragraphs (a) and (b) apply to the taxpayer in respect 
_ of the interest for the taxpayer’s following taxation year; 

_(e) for the purpose of subsections (1) and (4), an interest in an 
insurance policy held by a taxpayer at the beginning of a par- 
ticular taxation year is deemed to have been disposed of by the 
_taxpayer at the end of th 
for proceeds of 
end of that preced 


_@) paragraph: 
respect of th est for the particular taxation year, and 
(ii) paragraphs (a) and (b) applied to the taxpayer in respect 

__ of the interest for the taxpayer’s preceding taxation year; _ 
(f) for the purposes of this subsection and subsections (1) and 
4), the fair market value of an interest in an insurance policy, 
the proceeds of disposition of an interest in an insurance policy 
and amounts paid to a beneficiary in respect o erest in an 
insurance policy are each determined withe 
nefits paid, payable or anticipated to be pa 
urance policy as a consequence only of th 
tisks insured under the insurance policy: 


(g) for the purposes of this subsection and s 
(i) an interest in an insurance policy is deemed to have been 
acquired by the taxpayer in a particular taxation year (not- 
withstanding that the interest was held by the taxpayer at 
the end of the preceding taxation year), where the taxpayer 
made a payment described in subparagraph (ii) in respect of 
a premium or a loan under the policy in the particular taxa- 


equal to its fair mark 
axation year if 


tion year, and 


all amounts each of which is 


(A) the amount of a premium paid by the taxpayer in the 

particular taxation year under the insurance policy to the 

extent that it cannot be refunded (otherwise than on ter- 

mination or cancellation of the policy) and is not a pay- 

ment in respect of a benefit described in subparagraphs 

- (c)(i) to (vii) of the definition “premium” in subsection 
- 148(9), a 


(B) the amount of a payment made by the taxpayer in 
the particular taxation year in respect of the principal 
amount of a loan made under the insurance policy in 
any taxation year to the extent that the loan was in- 
cluded in the amount determined for C in applying the 


-payer’s income for the particular year the amount, if 


the taxpayer’s preceding taxation year 


id (b) do not apply to the taxpayer in 


(ii) the cost to the taxpayer of an interest in an insurance — 
policy acquired in a particular taxation year is the total of 


S. 94.2(11) 


definition “mark-to-market formula” in subsection (1) 
for the taxation year, in which the loan was made, in 
respect of the participating interest, and 
(C) an amount (other than amount described in clause 

_ (A) or (B)) paid by the taxpayer, to an entity or indivi- 

_ dual other than the insurer that issued the policy, to ac- 

_ quire the interest from the entity or individual; 

under paragraph (d), a taxpayer is deemed to have ac- 
erest in an insurance policy at the beginning of a 
referred to in this paragraph as the “acquisition _ 

the taxpayer may add to the cost of that interest, the 

mot y Oy Wich 

(i) the total amount of premiums. paid by the taxpayer. 

before the beginning of the acquisition year in respect of — 

that interest at a time at which the taxpayer was resident in. 

Canada and not an exempt taxpayer for the year in respect — 

of the interest (to the extent that the premiums paid cannot 

be refunded otherwise than on termination or cancellation 
of the policy and are not premii aid in respect of a ben- 

' efit described in subparagraph to (vit) of the defini- 

ion “premium” in subsecti 


Gi) the total of the fair market value, at the beginning of the 
acquisition year, of that interest and the total of the 
_ amounts received by the taxpayer before the beginning of 
the acquisition year under the policy at a time at which the 
taxpayer was resident in Canada and not an exempt tax- — 
payer for the year in respect of the interest; ” Cl 
(i) for the purpose of subsections (1) and (4), if the amount — 
_ determined under subparagraph (h)(ii) exceeds the amount de- _ 
stem ider subparagraph (h)(i) in respect of an interest in — 
_ an insurance policy of a taxpayer described in patagraph (h), — 
the amount of the excess shall be added in computing the tax- — 
payer’s proceeds of disposition of that interest for the taxation 
year in which the taxpayer disposes of the interest otherwise — 
than because of paragraph (e); and — . 
(j) where an interest in an insurance policy is held by a tax- 
payer at the beginning of a particular taxation year, paragraphs 
_ (a) and (b) do not apply to the taxpayer in respect of the inter- 
est for the particular taxation year, and paragraphs (a) and (b) 
applied to the taxpayer in respec > interest for the tax-_ 
payer’s preceding taxation ye. est is deemed to have _ 
been acquired by the taxpayer a eginning of the particular — 
taxation year at a cost equal to the amount, if any, by which 
(i) the total of —r—“a_OO—O—s— ae 
(A) the fair market value, at the end of the taxpayer’s 
_ Preceding taxation year, of the interest, and 
(B) the amount that would be determined under subpar- _ 
_ agraph (4)(a)(ji) in respect of the interest in respect of 
ne taxpayer for the taxpayer’s preceding taxation year 
that subparagraph’ were read without reference to its” 


a 


(ii) the amount determined under paragraph @ in respect of 


_ the interest in respect of the taxpayer. 


Technical Notes: Subsection 94.2(11) sets out the treatment under section 94.2 of 
an interest in the foreign insurance policy. Where subsection 94.2(10) applies, para- 
graph 94.2(11)(a) provides, subject to paragraph 94.2(11)(e), that 

* it applies to the interest, with the result that, in conjunction with paragraph 
94.2(3)(a), the mark-to-market rules in subsection 94.2(4) apply to the interest, 
Ce : : Ow ce 


* no amount shall be included or deducted, as the case may be, under section 12.2, 
paragraphs 56(1)(d) and (j) and 60(a) and (s) and sections 138.1 and 148 in re- 
spect of the interest for the purpose of computing the taxpayer's income for the 
particular taxation year. : 


Paragraph 94.2(11)(b) generally provides that, where a taxpayer (other than an ex- 
empt taxpayer) holds an interest in a foreign insurance policy, for the purposes of 
subsections 94.2(1) to (4) (and a corresponding foreign property reporting rule in 
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subsection 233.3(1)) the particular interest is deemed to be a participating interest in 
a non-resident entity. However, the mark-to-market regime under subsection 94. 4) 


applies differently to insurance policies in three respects: 


. first, no deferral. pat is calculated with ‘regard to insurance © policies 


* second, dees are not deducuble, but instead can be 3 to offset future i income 


amounts otherwise arising under subsection 94.2(4) (as to the treatment of 
losses, see the commentary on ne SON ‘mark-to-market formula” ae sub- 


section 94.2(1)), and ~ 


« third, the interest will not be z a ne interest for the: purposes. of subec: 
tion 94.2(20), so that paragraph 94. 4(2)(b) will not apply to amounts determined - 


under the mark-to-market formula in Be of the interest. 


Paragraph 94.2( i 1)(b) applies to treat an interest in an insurance. pokey as a ee 
pating interest only for the limited purposes identified in that paragraph (i.e., subsec- 


tions 94.2(1) to (4) and the corresponding foreign property reporting rule in subsec- 
tion 233.3(1)). For example, the interest will not be a participating interest for the 


purpose of subsection 94.2(19) or, as mentioned above, for the purpose of 94. 2(20). 
Paragraph 94.2(1 1)(c) provides that paragraphs 94.2{11)(a) and (b) do not apply to a 


taxpayer in respect of an insurance policy in the following situations: 


_« The taxpayer is an individual and the interest in the policy was acquired more 
than five years before the taxpayer became resident in Canada. However, this 


exception does not apply if premiums in excess of the level originally contem- 


plated under the policy have been paid within 5 years of the policyholder becom-_ 


ing resident in Canada or while the policyholder was resident in Canada. 


« Under the terms and conditions of the policy, the policyholder | is entitled to re- 


ceive only benefits payable as a consequence of the occurrence of the risks in- 
sured under the policy, an experience rated refund of premiums for a year and a 
return of premiums pes paid upon the surrender, ke or termina- 


tion - the ete 


« The bees can establish to the satisfaction of the Minister of National Reve- 
nue that 


— the interest in the pole was, on Ge: anniversary oe (as defined | in cae 
tion 12.2(11)) of the policy that occurs in the taxation year, an exempt policy 
(as defined in subsection 12 aul 1)) or a prescribed annuity contract (as de- 
fined in section 304 of the Income Tax Regulations — in this regard, it is 


intended that amendments be propose’ to section 304 of the Reena ons to 


reflect this change), or 


an appropriate amount of income ns ae inch deg | in the taxpayer s income 
under section 12.2 in respect of the policy or that the interest in the pce is 
an interest in an exempt policy for the purpose of that section. 


In the event that new paragraphs 94.2(11)(a) and (b) do not apply to a taxpayer in 
respect of an interest in an insurance policy in a particular year but apply to that 
taxpayer in respect of that interest in the following year, paragraph 94.2(1 1)(d) pro- 
vides that the taxpayer is deemed to have acquired the interest in the insurance pol- 
icy, at its fair market value at the end of the particular year (determined with refer- 
ence to paragraph 94. 211)@), immediately after the beginning of the ie Slows 
taxation year. 


In the event that paragraphs 94.2(11)(a) and on not apply to a taxpayer in respect 
of an interest in an insurance policy for a taxation year but did apply in the preceding 
taxation year, paragraph 94.2(11)(e) provides that the taxpayer is deemed to have 
disposed of the interest in the insurance policy immediately before the end of the 
preceding taxation year for proceeds equal to its fair market value at that time. 


Paragraph 94.2(11)(f) provides that the fair market value of an interest in an insur- 
ance policy and amounts of proceeds of disposition of an interest in an insurance 
policy and payments in respect of interests in insurance policy are determined with- 
out reference to benefits paid, payable or anticipated to be payable under the policy 
only as a consequence of the occurrence of the risks insured under the policy. 


Paragraph 94.2(1 1)(g) provides that, where a taxpayer makes a premium or a policy 
loan payment in respect of an insurance policy in a taxation year, an interest in the 
insurance policy is deemed to have been acquired in the year. The cost of the interest 
is the total of the premiums paid, the payments of the principal amount of policy 
loans to the extent the loans were included in proceeds of disposition of the interest 
in prior years, and any amount paid by the taxpayer, to an entity or individual other 
than the insurer that issued the policy, to acquire the interest from the entity or 
individual, 


Paragraph 94. 20 1)(h) Sces rules permitting additions to the dened cost of an 


interest in a policy otherwise determined for a year where the actuai costs exceed the 
fair market value of interest at the beginning of the first taxation year in which sub- 
section 94,2(4) applies to the taxpayer in respect of these interests. The amount that 
may be added is the amount, if any, by which the qualifying premiums paid at or 
before that time in respect of the interest in the policy exceeds the fair market value 
of the interest at that time. 


Paragraph 94. .2(11)G) provides rales adding to a taxpayer's proceeds of disposition 
otherwise determined of an interest in an insurance policy for the year in which it is 
disposed of, the amount by which the fair market value of the interest at the begin- 


respect of the interest exceeds the cost. of the interest at that time. 


clause (A)) in respect of the interest at the end of the preceding taxation year exceeds _ 
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ning of the first taxation year in which subsection 94.2(4) applies to the taxpayer in - 


In the event that paragraphs 94. x 1 1){a) and (b) do not apply to a unper. in respect 
of an interest in an insurance policy for one taxation year and did apply in the preced- _ 
ing year, paragraph 94.2(11)@) | deems the taxpayer to have acquired the interest at 
the beginning of the taxation year and provides that the cost of the interest is equal t 

the amount if any by which the total of the fair market value and the amount that 
would be determined under subparagraph 94. 2(4)(a)(ii) (read without reference tots 


the amount determined under Pe 94, 20D) in a of the interest in 5 
spect of the taxpayer. __ — o. 


Subsections 94. a0) and (1 1) apply for ee years that besin oe 2002. 


Example 


Assume that David, a helen ren of Canada, pays premitins of $1 0. 000 - 
_ to an offshore insurer for a life insurance policy in 2000. The policy's fair ma 
ket value 7 is $9,000 a $10,700 at the o io 2003 and 2004 ( ee : 


Results 


1. For 2003, no income amount is determined under paragraph 94.2(4 aa be 
cause the cost of the policy exceeds the fair market value at the end of nee The 
cost to David of the policy is deemed to be $10,000 ($9000 + $1000). 


2. The loss for the year 2003 is $1000. ($9000 - $10, 000). No claim in respect 
the loss is permitted under paragraph 94.2(4}(b) of the Act. The amount of th 

_ denied loss is equal to $1,000 and is included under G in the Sormula in 1 para- 
graph 94.214 Xa) in year 2004. 
2 For 2004, the amount eluded @ in income under paragraph 94. 2. diya ) is $700 
Gi $10,700 (“B”), minus $9,000 (‘F”), minus $1,000 (~G’ ‘)). ae 


It is possible that the cash surrender value a a policy foe be less than its fair 

market value. 
Related Provisions: 12.2(11) — Definitions “anniversary day” and * Soe po 
icy” apply to 94.2(11)(c)(iii(A); 94.2G)a) — Application of mark-to-market 
method; 233.3(1)“specified foreign property’ (d.1) — Annual information reporti 
re interest in insurance policy. . 


Regulations: 304 (prescribed annuity contract; to be prescribed) 


(12) Change of status i a participating interest in a non- 
resident entity is held by a taxpayer at a time that is the beginning 
of a taxation year, subsection (4) applied for the purpose of com- 
puting the taxpayer's income for the preceding taxation year ir 
respect of the participating interest, and that subsection does not 
apply for the purpose of computing the taxpayer’ s income for the 
taxation year in respect of the participating interest (otherwise 
than because the one became an exempt taxpayer or ceased 
to reside in Canada), 


(a) subject to paragraph (c), the taxpayer is deemed to have 
_ acquired the participating interest at that time at a cost equal to 
its fair market value at that time; 


_ (b) where the participating interest is capial property of te 
taxpayer, in computing the adjusted cost base after that time to _ 
the taxpayer of the interest ] 


G) there shall be deducted 


(A) except where the taxpayer has rigite an election in 

respect of the participating interest under subparagraph 
(a)(iii) of the description of D in the definition “mark- _ 
to-market formula” in subsection (1) for the taxation 
year in respect of the participating interest, the product 
of the positive deferral amount, if any, in respect of the 
participating interest and the gross-up factor for ne 
deferral amount, and _ 


(B) the absolute value of the negative econchnam 
amount, if any, at that time in respect of the panic 
ing interest, and 


oO, there shall be added 


(A) the product of the absolute value of the negative 
deferral amount, if any, in respect of the participating 
interest and the gross-up factor for the deferral amount, 

and . 


(B) the positive reconciliation amount, if any, at that 4 
time in respect of the participating interest; and - 
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(c) where paragraph (b) does not apply, 
(i) there shall be deducted in computing the cost to the tax- 
payer of the participating interest 


(A) except where the taxpayer has made an election in 
respect of the participating interest under subparagraph 
(a)(iii) of the description of D in the definition “mark- 


year in respect of the participating intere 
(1) the product of the positive det 
any, in respect of the participating 
gross-up factor for the deferral amo 


(ID the cost to the taxpayer of the partic ae. inter- 


est, determined without reference to es Does 
graph, and 


(B) the absolute value of the eae ‘seconciliation 


amount, if any, at that time in respect of the paielpet 
ing interest, 


(Gi) there shall be e meladed ; in computing the taxpayer's Sn 
year in respect of the articipating — 


come for the ti 
interest the | 


any, by which - 


(A) the amo de 
respect of the participating interest 


exceeds 


(B) the amount ‘deteanined under stibclanse © (ANID in 
respect of the participating interest, and — 


| (iii) there shall be added in computing the cost to the tax- 
_ payer of the participating interest _ 


(A) the product of the absolute va 
_ deferral amount, if any, in respect 

interest and the gross-up factor for th 
and 


time in respect of the participating ee 


Technical Notes: New subsection 94.2(12) sets out rules that apply where a 
taxpayer holds a participating interest in a non-resident entity at a time that is the 
beginning of a particular taxation year and subsection 94.2(4) applied for the purpose 


ey 


of computing the taxpayer 
participating interest, but does not apply for the particular taxation year (otherwise 


than because the taxpayer ceased to ree in Canada or became an exempt ge 


as defined in subsection. 94. 1 1) j : 
Where subsection 94 2012) applies, the oe is ace to have acquired the par- 


ticular interest at the beginning of the following taxation year at a cost equal to the © 


fair market value of the particular interest at that time. 


This subsection could apply, for example, where a taxpayer's interest in a fucien 
investment entity ceases to have a readily obtainable fair market value (as defined in 
subsection 94,2(1)) or where the entity ceases to be a foreign investment entity (as 
defined in subsection 94.1(1). : 


Since the taxpayer is deemed to have acquired the property at its or eare. value at 
the beginning of the following year, all increases and decreases 1 value of the 
interest from the time of its acquisition are reflected in the taxpayer’s cost of the 
interest for tax purposes. However, only the gain or loss : accrul 
to subsection 94.2(4) has been brought into income. Because 
leferral amounts, the gain or loss in value for the period from 
fo the time it became subject to subsection 94.2(4) would n« 
taken into consideration for tax purposes. 


oe have been 


Accordingly, paragraph 94.2(12)(b) provides for a negative or positive aduarten to 
the adjusted cost base (ACB) of a participating interest held as capital property. Any 
Positive “deferral amount” (as defined in subsection 94.2(1)) in respect of the interest 
is deducted in computing the ACB of the interest, but the deduction is grossed-up by 
1 factor of two in the event that the deferral amount was calculated with reference to 
one-half of the accrued gains. The ACB deduction does not, however, apply in the 
*vent that a positive deferral amount has already been taken into account because of 
in election under the description of D in the mark-to-market formula (as defined in 
iubsection 94.2(1)) for the taxation year in respect of the participating interest. The 
ACB is also reduced by the amount of any negative “reconciliation amount” (as de- 
ined in subsection 94. 2(1)) in respect of the participating interest. 


The absolute value of any negative deferral amount (or twice the amount if the | 
‘actor was used in computing the negative deferral amount) is added in computing 
he ACB of the interest. There is also added any positive reconciliation amount in 
spect of the participating interest. 


to-market formula” in subsection (1) for the taxation 


t de rmined under subelause ()(A)() i in 


§ income for the preceding taxation year in respect of the 
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Where capital property is not involved, a corresponding decrease or increase in cost — 
(rather than adjusted cost basis) is provided under paragraph 94.2(12)(c). To the ex- 
tent that the decrease in respect of the positive or negative deferral amount would 
otherwise result in a negative cost, the decrease i is brought into the taxpayer’s income 
under subparagraph 94.2(12)(c)(ii). 


For more detail, see the commentary on paragraphs 53(1)(m.1) ard 53(2)(w), the 
definitions “deferral amount’, “mark-to-market formula” and “reconciliation 
amount” in subsection 94. 2(1), and subsection 94. 24). 


Related Provisions: 53(1)(m.1) — Addition to ACB; 53(2)(w) —- Deduction from 
ACB; 94.1(2)(t) — Authorized foreign bank deemed resident in Canada: 94.2(1)“rec- 
oncillation amount’ —- Calculation where pata lies; 94.2(15) — Fresh start re 
change of status of entity, 


(13) Cost of participating interest — If a taxpayer’s partici- 
pating interest in a non-resident entity is disposed of by the tax- 
payer at a particular time in a taxation year and subsection (4) 
applies for the purpose of computing the taxpayer's income for 
the taxation year in respect of the participating interest, in deter- 
mining the taxpayer’s cost of the paropedng interest immedi- 
ae before the particular time 


th articipating interest was held by the taxpayer at the 

‘the taxation year, its cost to the taxpayer immedi- 
1e particular time is deemed to be equal to the — 
lue at the beginning of the taxation year of the 
interest; and | 


(b) in. any other case, its cost to the taxpayer immediately 
before the particular time is deemed to be equal to the amount 
that would be its cost to the taxpayer at the particular time if 
this Act were read without reference to this section. 


Technical Notes: New subsection 94. 2(13) provides a tule for determining the cost 
at a particular time of a participating interest in an entity for a taxation year in the 
event that the interest is disposed of by the taxpa er in the year. 


The cost to the taxpayer immediately before the ion of the property is deemed 
to be its fair market value at the beginnir axpayer's taxation year. In the 
event that the property was not held by the taxpayer at that time, its cost immediately 
before the disposition is its cost determined without reference to section 94.2. In 
identifying property for these purposes, identical properties of a taxpayer are consid- 
ered to be disposed of on a “first in, first out” basis, as a consequence of the applica- 
tion of paragraph 94.1(2)(u). 


Under new paragraph (c.2) of the definition “cost amount? in subsection 248(1), the 
cost determined at a particular time for a property under subsection 94.2(13) is also 
the “cost amount” of the property at the particular time. 


visions: 248(1)“cost enous Ce) -— Cost amount applies for ae 


(14) Deferral amount where same interest reacquired - — 
Subject to subsections (15) to (18), if a taxpayer disposes of a par- _ 
ticipating interest in an entity at any time in a taxation year of the 
taxpayer and subsection (4) applies for the purpose of computing 
the taxpayer's income for the year in respect of the participating 
interest, in applying subsection (4) to a disposition after that time 
by the taxpayer of the participating interest, the deferral amount of 
the taxpayer in respect of the participating interest is nil. 
Technical Notes: New subsection 94.2(14) generally provides that a “deferral 
amount” in respect of a property of a taxpayer is deemed to be nil, after the property 
has been disposed of by the taxpayer at a t when the mark-to-market rules in 
subsection 94.2(4) applied to the property. s is of relevance to property that is 
reacquired by a taxpayer. However, subsection 94. a 14) is subject to the rules in 
subsections 94.2(15) to (18). 

It should be noted that identical properties of a taxpayer are considered to be dis- 
posed of on a “first in, first out” basis as a consequence of the application of para- 
graph 94.1(2)(u). 


Related Provisions: 87(2)(j.95) — Amalgamation — continuing corporation. 


(15) Deferral amount — fresh start re change of status of 
entity — If a participating interest is deemed by paragraph 
(12)(a) to have been acquired at a particular time in a taxation 
year by a taxpayer, in applying subsection (4) to a disposition af- 
ter the taxation year by the taxpayer of the participating interest 
and to an election made after the taxation year by the taxpayer 
under subparagraph (a)(iii) of the description of D in the defini- 
tion “mark-to-market formula” in subsection (1) for the taxation 
year in respect of the participating interest, the deferral amount of 


S. 94.2(15) 


the taxpayer in save of the participating interest See) be 
determined 


(a) for the purpose of subparagraph (a)(iii) of the Fee of 


B in the definition “deferral amount” in subsection (1), as if 


subsection (4) had not applied to the taxpayer in respect of the _ 
participating interest for taxation years that began before the Be 


particular time; and : 
(b) without reference to the ee of subsection a4) with 


regard to dispositions that occurred before the particular time. 


Technical Notes: New subsection 94.2(15) applies where a taxpayer's participat- 
ing interest in an entity was initially subject to the rules in subsection 94. 2(4) and 
ceases to be subject to those rules (otherwise than because of the taxpayer having 


become an “exempt taxpayer’). For ace subsection 94.2(15) could apply where 


an entity ceases to be a FIE. 


In these circumstances, the deferral amount in respect of the participating interest is 


determined without reference to previous applications of subsections 94.2(4) and 
(14). This rule is relevant only in the event that the same participating interest of the 
taxpayer again becomes subject to the rules in subsection 94.2(4). : 


Parallel “fresh-start” rules are contained in subsection 94.2(16) and (17). All of these 
“fresh-start” rules are expected to be only rarely involved, given that more than one 
change i in status of an investment or a taxpayer is required for the rules to become 
relevant. For more information on the “deferral amount” defined in subsection 
94.2(1), see the commentary on that definition. 


(16) Deferral amount —fresh start after emigration of 
taxpayer — If a taxpayer ceases at a particular time to be resi- 
dent in Canada, in applying subsection (4) to a disposition after 
the particular time by the taxpayer of a participating interest and 
to an election made after the particular time by the taxpayer under 
subparagraph (a)(iii) of the description of D in the definition 
“mark-to-market formula” in subsection (1) for a taxation year in 
respect of the participating interest, the deferral amount of the tax- 
payer in respect of the participating interest shall be determined 

(a) for the purpose of subparagraph (a)(ili) of the description of 

B in the definition “deferral amount” in subsection (1), as if 

subsection (4) had not applied to the taxpayer in respect of the 


participating interest for taxation years that began pelor the 


particular time; and 
(b) without reference to the application of subsection aa) with 


_ regard to dispositions that occurred before the particular time. 


Technical Notes: New subsection 94.2(16) affects the calculation of the “deferral 
amount” in respect of a participating interest in an entity for a taxpayer who has 


ceased to reside in Canada. It is relevant in the event that, at a subsequent time, the 


taxpayer becomes resident in Canada again. 


In these circumstances, the deferral amounts in respect of the taxpayer s FIB interests 
are determined without reference to the previous application of subsections 94.2(4) 
and (14). | 


For further detail, see the Commentary on the related fresh-start rule in Siccca 
94.2(15). : 


(17) Deferral amount— fresh start on becoming an 


exempt taxpayer — If a taxpayer is an exempt taxpayer for a 


particular taxation year of the taxpayer because of the application 


of paragraph (a) or (b) of the definition “exempt taxpayer” in sub- 
section 94.1(1), and the taxpayer was not an exempt taxpayer for 
the taxation year of the taxpayer that preceded the particular taxa- 
tion year, in applying subsection (4) to a disposition after the par- 
ticular taxation year by the taxpayer of a participating interest and 
to an election made after the particular taxation year by the tax- 
payer under subparagraph (a)(iii) of the description of D in the 


definition “mark-to-market formula” in subsection (1) for a taxa-— 


tion year in respect of the participating interest, the deferral 
amount of the taxpayer in respect of the participating interest shall 
be determined 


(a) for the purpose of subparagraph (a)(iui) of the cian of 
B in the definition “deferral amount” in subsection (1), as if 

_ subsection (4) had not applied to the taxpayer in respect of the 
participating interest for taxation years that ended before the 
particular taxation year; and 


(b) without reference to the application of S bccenbe (14) with 
regard to dispositions that occurred before the particular taxa- 
_ tion year. 
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Technical Notes: New subsection 94.2(17) affects the calculation of the “deferral 
amount” in respect of an interest in an entity for a taxpayer that initially was no! 
“exempt taxpayer” under paragraph (a) or (b) of that definition i in subsection oa, 
and then subsequently obtains that status. So 


In these circumstances, the deferral amounts in respect cot the FIE i t ests of th 
taxpayer are determined without reference to De applications 
94.2(4) and (14). : - 


For further context. see the commenary on the eimed sesh: stot le | in subsec 
94.2(15). In addition, it should be noted that amended subsection 149(10) applic 
changes of tax-exempt status for taxpayers that are Se ere Where subsec 
149(10) applies, the rules in subsection 94 207) do not APP: 


(18) Superficial dispositions cel: a taxpayer “disposes 
participating interest, the deferral amount in respect of the partic 
pating interest would otherwise be a negative amount, and the di 
position would, if the participating interest were a capital prope 
and a loss arose on the disposition, give rise to a superficial lo: 
(within the meaning that would be assigned by section 54 if th 
definition “superficial loss” in that section were read without 
reference to subsection 40(3.4) in paragraph (h) of that definitio 


(a) except for the purpose of applying paragraph (b) i in res 
of the disposition, the deferral amount of the taxpayer in 
_ spect of the participating interest is deemed to be nil; and 


(b) the deferral amount of the taxpayer in ‘respect of the pr 
perty that would be the substituted property referred to in 
definition if the assumptions described in this subsection a 
plied is deemed to be equal to the deferral amount of the ‘tax 
payer in respect of the participating interest. _ 


Technical Notes: New subsection 94.2(18) applies where a taxpayer disposes of 
participating interest in an entity in respect of which a negative amount is determir 
under the description of D in the formula in subsection 94.2(4). This. would be 
case where there is a negative deferral amount associated with the interest. In these 
circumstances, the deferral amount is instead generally deemed to be nil if, durin 
the period beginning 30 days before the disposition and ending 30 days after 
disposition, identical property is acquired by the taxpayer or certain related pers 


Subsection 94.2(18) operates in a manner similar to the “superficial loss” rules fi 
capital properties and is intended to prevent the premature realization of losses 
respect of a property in which a taxpayer effectively retains an economic intere 
“Superficial loss” has the same meaning as assigned in section 54, except that t 
definition for the purposes of subsection 94. 2(18) doés not contain the ey fe 
transactions covered by subsection 40(3.4). 


Property substituted for the particular property is, in these c ciedniaces, con 
to aoe the deferral amount associated with the property disposed of, 


(19) Determination of capital dividend account — If 
amount has been included or deducted under paragraph (Ayla 
computing the income of a corporation resident in Canada f 
taxation year in respect of a participating interest, in compu 
the capital dividend account of the corporation 


(a) the corporation is deemed to have 


(i) a capital gain from a disposition at the end of the t2 
tion year of property equal to twice the amount of the tax 
ble capital gain determined under subparagraph (ii), an 


(ii) a taxable capital gain from the disposition at the end 
the taxation year of property equal to the lesser of — 


(A) the positive amount, if any, that is the amount dete 
mined for D in applying the definition “mark-to-mark 
formula” in subsection (1) for the taxation year in 
spect of the participating interest (where the gross- 
factor for the deferral amount in respect of the partic 
pating interest is 2), and 


(B) the amount included in computing the income 
corporation for the taxation year under subsection 
and 


(b) the corporation is deemed to have 


(1) a capital loss from a disposition at the end of the te 
tion year of property equal to twice the amount of the 
lowable capital loss determined under subparagraph 
and ; 
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(ii) an allowable capital loss from the disposition at the end 
of the taxation year of property equal to the lesser of 


(A) the absolute value of the negative amount, if any, 
that is the amount determined for D in applying the defi- 
nition “mark-to-market formula” in subsection (1) for 
the taxation year in respect of the participating interest 
(where the gross-up factor for the deferral amount in re- 
spect of the participating interest is 2), and 


the corporation for the taxation year unde 
(4). : — _ 
Technical Notes: New subsection 94.2(19) provides rules that deem a positive or 
negative deferral amount in respect of a disposition of what would, but for section 
94.2, be a capital property of a taxpayer that is a corporation resident in Canada, to 
be a taxable capital gain or an allowable capital loss, as the case may be, and twice 
such an amount to be a capital gain or capital loss of the corporation, as the case may 
be, for the purposes of computing the capital dividend account of the corporation. 
This rule ensures that '/ of a capital gain or a capital loss that is attributable to a 
deferral amount is reflected in the capital dividend account of a corporation. 


Related Provisions: 95(2)(g.3)(viii) — Application to FAPI rules. - 


subsection 


(20) Application of para. (4)(b) — This subsection applies for 
a taxation year of a taxpayer in respect of a participating interest, 
in a particular non-resident entity, held in the taxation year by the 
taxpayer, if . 
(a) the participating interest would, if paragraph 39(1)(a) and 
the definition “inventory” in subsection 248(1) were read with- 
_ out reference to this section, be a capital property of the tax- 
__ payer at the last time in the taxation year at which the taxpayer 
held the participating interest; and . 
_ (b) all or substantially all of the amount deter 
_ mark-to-market formula for the taxation year 
_ participating interest can be attributed to 
-___ (i) capital gains or capital losses from the lisposition of 
_ capital property (other than a participating interest in a for- 
eign investment entity) by the particular non-resident entity 
or by any foreign investment entity in which the particular 
non-resident entity has a direct or indirect interest, and 


‘under the 
ct of the 


(ii) increases or decreases in the fair market value of capital 
property (other than a participating interest in a foreign in- 
vestment entity) of the particular non-resident entity or of 
any foreign investment entity in which the particular non- 
__ resident entity has a direct or indirect interest. 
Technical Notes: New subsection 94.2(20) provides a special rule that requires a 
taxpayer to report, as capital gains or losses under paragraph 94 2(4)(b) rather than as 
income or losses from property under paragraph 94.2(4)(a), amounts determined 
under the “mark-to-market formula” for a particular year in respect of a participating 
interest of the taxpayer in a non-resident entity. oe 


This rule applies where two conditions are met. The first condition is that the partici- 
pating interest of the taxpayer would, if the Act were read without reference to sec- 
tion 94.2, be a capital property of the taxpayer at the last time in the particular taxa- 
tion year at which the taxpayer held the participating interest, 

The second condition is that all or substantially all of the amount required to be 
added or deducted under the mark-to-market formula for the taxation year in respect 
of the participating interest, in a particular non-resident entity, can be attributed to 


* capital gains or capital losses from the disposition of capital property (other than 

4 participating interest in a foreign investment entity) by the particular non-resi- 

_ dent entity or by any foreign investment entity in which the particular non-resi- 
dent entity has a direct or indirect interest, and : 


* increases or decreases in the fair market value of capital property (other than a 

Participating interest in a foreign investment entity) of the particular non-resident 

"entity or of any foreign investment entity in which the particular non-resident 
entity has a direct or indirect interest. 


fn the event that any entity in a chain or tier of entities holds capital properties that 
We particular participating interests in foreign investment entities, changes in value 
of the particular participating interests and gains or losses from the disposition of 
hose interests are ignored in applying the “all or substantially all” requirement. In- 
itead, the requirement would be computed with regard to gains or losses from the 
lisposition of, or changes in value in, capital properties of the foreign investment 
ities. This is intended to prevent the use of intermediary entities, contrary to the 
hed of subsection 94.2(20), as a means of triggering the application of paragraph 
.2(4)(b). 


_(B) the amount deducted in computing the income of 
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Related Provisions: 39(1)(a)(ii.3) — Capital gain on property to which 94.2(20) 
applies; 70(3.1)(f) — “Rights or things” treatment on death: 94.2(4), (21) — Effect 
of subsection (20) applying. 


(21) Disposition of interest — reconciliation — If a tax- 
payer’s participating interest in a non-resident entity is disposed 
of by the taxpayer at a particular time in a particular ‘axation year, 
and subsection (4) applies for the purpose of computing the tax- 
payer's income for the particular taxation year in respect of the 
participating interest, in computing that income 


(a) where subsection (20) does not apply for the particular tax- 
ation year, and has never applied for a preceding taxation year, 
in respect of the participating interest, 
(i) there may be deducted, as a loss from property from a 
property that is the participating interest, the positive recon- 
_ Ciliation amount, if any, at that time in respect of the partic- 
ipating interest, and _. 
(ii) there shall be included, as income from property from a 

_ property that is the participating interest, the absolute value 

__ Of the negative reconciliation amount, if any, at that time in 
____fespect of the participating interest; and 
_ (b) in any other case, 

_ @) the taxpayer is deemed to have a capital loss for the par- 
ticular taxation year from the disposition of capital property 
that is the participating interest in the particular taxation 
year equal to the positive reconciliation amount, if any, at 
that time in respect of the participating interest, and 


(ii) the taxpayer is deemed to have a capital gain for the 
particular taxation year from the disposition of capital pro- 
perty that is the participating interest in the particular taxa- 
tion year equal to the absolute value of the negative recon- 
ciliation amount, if any, at that time in respect’ of the 
_ participating interest. 
Technical Notes: New subsection 94.2(21) applies where a taxpayer disposes of an 
interest in a non-resident entity at a particular time in a particular taxation year. If 
subsection 94.2(4) applies for the purpose of computing the taxpayer’s income for 
the particular taxation year in respect of the participating interest, in computing that 
income the taxpayer may be required to include an amount of income (or to have 
capital gains) or may be permitted to deduct as a loss (or to have capital losses) 
determined with regard to the reconciliation amount (as defined in subsection 
94.101) at that time in respect of the participating interest. 


More specifically, under paragraph 94.2(21)(a), where paragraph 94.2(4)(a) applies 
for the particular taxation year, and subsection 94.2(20) has never applied for a pre- 
ceding taxation year, in respect of the participating interest, : 
* there may be deducted, as a loss from property from a property that is the partici- 
pating interest, the positive reconciliation amount, if any, at that time in respect 

of the participating interest, and 


+ there shall be included, as income from property from a property that is the par- 
ticipating interest, the absolute value of the negative reconciliation amount, if 
any, at that time in respect of the participating interest. 


In any other case where subsection 94.2(4) applies for the purpose of computing the 
taxpayer's income for the particular taxation year in respect of the participating inter- 
est, paragraph 94.2(21)(b) provides that 


* the taxpayer is deemed to have a capital loss for the taxation year from the dispo- 
sition in the taxation year of capital property that is the participating interest 
equal to the positive reconciliation amount, if any, in respect of the participating 
interest, and 


° 


the taxpayer is deemed to have a capital gain for the taxation year from the dis- 
position in the taxation year of capital property that is the participating interest 
equal to the absolute value of the negative reconciliation amount, if any, in re- 
spect of the participating interest. 

Where a taxpayer disposes of a participating interest in a taxation year of the tax- 
payer and subsection 94.2(21) does not apply (i.e., because subsection 94.2(4) does 
not apply for the purpose of computing the taxpayer’s income for the particular taxa- 
tion year in respect of the participating interest), subsection 94.2(12) may apply to 
adjust, with reference to the reconciliation amount in respect of the interest, the tax- 
payer’s adjusted cost base (or cost) of the interest. 


For more detail, see the commentary on subsection 94.2(12) and the definition “rec- 
onciliation amount” in subsection 94.2(1). 


Application [s. 94.2]: See at end of 94.4. 


Definitions [s. 94.2]: “adjusted cost base” —54, 248(1); “allowable capital 
loss” —38(b), 248(1); “amount” — 248(1); “anniversary day” — 12.2(11); “arm’s 


S. 94.2 


length’ — 251(1); © 
248(1); “Canada” — 255, 
83(2)-(2.4), 2481); “capital gain” — 39(1)(a), 248(1); ° 


248(1); “entity”, “exempt interest” —94.1(1); “exempt policy” — 12.211), Reg. 
306; “exempt taxpayer’ —94.1(1); “filing-due date” ABU): “fiscal period” mee 
249.1; “foreign affiliate” — 95(1), 2481); “foreign | investment entity” — 94, 1d 
94.1(2)(q); “gross-up factor” — 94.2(1); “income from property” *—- 95(1); © ‘ndivi- 
dual”, “insurance policy”, “insurer” — 248(1); “investment property’ 7 94111); 


“mark-to-market formula” — 94.2(1); ee > 243(1), “month” — Interpreta- . 
tion Act 35(1); “net accounting income” — 94.1(1); “non-resident” — 248(1); “non-_ 


resident entity’ — 94.1 1); “participating interest’ —94.1(1), 94.1(2)(s), 248(1); 
‘payable’ — 94.1(2)(o); “person”, ~ *prescribed” — 248(1); “prescribed annuity con- 


tract” — Reg. 304; “prescribed stock exchange” — 94.2(2)(b), 248(29), Reg. 3200, _ 
3201; “principal amount”, “property” — 248(1); “qualifying interest” — 95(2)(m); 


“reconciliation amount’ — 94.2(1); “re- 
“share” — 248(1); 


“readily obtainable fair market value’, 
lated” — 251(2)-(6); “resident”, “resident in Canada” —- 250, 

“substituted” — 248(5); “taxable Canadian property 1 248, 
gain” — 38(a), 248(1); “taxation year 7-94.11), 249, “taxpayer” = 248(1), 
“tracked property”. “tracked properties” — 94.2(9)(d); “tracking entity’, “trading 


day” — 94.2(1); “trust” — 104(1), 248(1), GB) w “writing” Ce 


“written” — Interpretation Act 35(1)‘writing’”. 


94.3 Foreign investment ‘eniities — accrual - a a) Defini- 


tions — The definitions in subsections 94.1(1) and 94. ae and 


the following definitions, apply in this section. 


Technical Notes: New section 94.3 sets out new rules for the taxation of interests 


in FIEs where subsections 94. 1(4) and 94.2(3) do not apply. 
Section 94.3 applies to taxation years that begin after 2002. 


New subsection 94.3(1) sets out a number of definitions ocd provides that those defi- 
nitions and the definitions in subsections 94. e and 94.2(1) Se for the —— 


of section 94.2. 


“fresh-start year”, of a gofirbident catty in respect of a tax- 


payer, means a taxation year of the non-resident entity — 


(a) that ends in a taxation year of the taxpayer that begins after 
2002 if, at the end of the taxation year of the non-resident en- 
tity, the non-resident entity is a foreign investment entity and 
the taxpayer holds a participating interest, other than an ex- 
empt interest, in the non-resident entity; and 


(b) that begins immediately after a preceding taxation year of 
the non-resident entity at the end of which the non-resident en- _ 
tity was not a foreign investment entity or the taxpayer did not 


hold a participating interest in the non-resident entity. 


Technical Notes: The definition “fresh-start year” is relevant to calculating a 


taxpayer’s “income allocation” (as defined in subsection 94.3(1)) in respect of a non- 
resident entity. In general terms, a fresh-start year of an entity in respect of a tax- 
payer that holds a participating interest in the entity means a taxation year of the 
entity at the end of which it becomes an entity in respect of which subsection 94.1(3) 
may apply to the taxpayer in respect of the participating interest. 


For more detail, see the commentary on subsection 94. 3(4) and on ~ definition “in- 


come allocation” in subsection 94.3(1). 


Related Provisions: 
96(1 )(d)(ii)(C) — Application to partnership. 


“income allocation’, of a particular taxpayer in respect of a par- 
ticular participating interest, in a non-resident entity, held by the 
particular taxpayer at the end of a particular taxation year of the 
non-resident entity that ends in a taxation year of the aie 
means the amount determined by the foe 


AXB/C 
where 


A is the amount that would be the income of the non-resident 
entity for the particular taxation year if 


(a) except for the purposes of subparagraph ou sec- 
tion 91, subsection 107.4(1) and paragraph (f) of the defini- 
tion “disposition” in subsection 248(1), the non-resident en- 
tity had been a taxpayer resident in Canada Hrouehpyt its 
existence, 


(b) each property held by the non-resident entity y at ihe pee 


ticular time that is the beginning of a fresh-start year of the 


‘arm’s length interest”, “beneficiary” — 94. 1(1); “business” —~ 
Interpretation Act 35(1)s _ “capital — dividend” —_ 
‘capital loss” — 39(1)(b),. 
248(1); “capital property’ > $4, 248(1); “corporation” — 248(1), Interpretation Act _ 
35(1); “cost amount” — 248(1); “deferral amount” — 94.2(1), (6); “disposition” — 


“taxable capital 


95(2)(2.3)Gv) — Application to FAPI a | 
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non-resident entity in ee of the see al taxpayer had — 
been 


(i) disposed ¢ of a the. pouteadane sity immediately 
before the particular time for proceeds eave * to its: 
_ market value at the particular time, and 


) reacquired by the non-resident entity at the particu 
lar time at a cost equal to that fair market value, 


(c) for a fresh-start year of the non-resident entity in respe 
of the particular taxpayer and for each following taxati 
year of the non-resident entity, each deduction in comp 
ing the non-resident entity’s income that is contingent on ; 
claim by the non-resident entity had been claimed by the 
non-resident entity to the extent, and only to the extent, 
designated by the particular taxpayer in prescribed form — 
filed with the Minister with the particular taxpayer’s rett 
of income for the particular taxpayer's taxation year i 
which that fresh-start year or the ee year, as — case 
may be, ends, : 


(d) the non-resident entity had deducted the greate 
amounts that it could have claimed or deducted as a reser 
under sections 20, 138 and 140 for its taxation year ha’ 
precedes a fresh-start year of the non-resident entity: in re: 
‘Spect of the particular taxpayer, 


(e) in applying sections 37, 65 to 66.4 and 66. 1, ‘the non 
resident entity had not existed before a fresh-start year 0 
the non-resident entity in respect of the particular taxpayer. 


(f) this Act were read without reference to subsections 
20(11) and (12) and 104(4) to (6), — 
(g) where the non-resident entity holds at any time in n th 
particular taxation year a participating interest in anothe: 
non-resident entity, the description of D in the definitior 
“mark-to-market formula” in subsection 7. 20) did not a 
ply in respect of that interest, 
(h) paragraph (a) of the definition “exempt interest” in sus 
section 94.1(1) were read without reference to Its subpara: 
graph (i), 
(i) the amount included in computing the non-resident en 
tity’s income for the particular taxation year in respect 
capital gains were the amount, if any, by which the amoun 
determined under subparagraph 3(b)(i) exceeds the amount 

_ determined under subparagraph 3(b)(ii) in respect of 
non-resident entity for the particular taxation year, 


_(j) the amount deducted in computing the non-resident en 

_tity’s income for the particular taxation year in respe 

_ capital losses (other than business investment losses) wer 
the amount, if any, by which the amount determined unde 

_ subparagraph 3(b)(ii) exceeds the amount determined unde 
subparagraph 3(b)(i) in respect of the non-resident entity 
for the particular taxation year, and 


_(k) the amount deducted in computing the penicodee er 
tity’s income for the particular taxation year in respect 0 

business investment losses were the amount of its allowabl 
_ business investment losses for the particular taxation year 


B is s the amount that is the fair market value, at the end of th 
_ particular taxation oe of the es participating intere 
and 


C is the fair market value, at the oad of the particular - taxatio 
_ year, of all of the participating interests in the non- -resident en: 
tity (other than an interest that would not be a participatin, 
interest, in the non-resident entity, if the definition “‘particip 

_ ing interest’’ in subsection 94.1(1) were read without reference 
to paragraph (d) of that definition). 
Technical Notes: The definition “income allocation” applies in determining th 
amount to be included, under “A” of the formula in subsection 94.3(4), in computin 
a taxpayer’ s income or loss for the taxpayer’s taxation year in respect of a pro 
that is a participating interest of the taxpayer in a non-resident entity. 


A taxpayer s income allocation (in respect of a participating interest in a non-resid 
entity held by the taxpayer at the end of a particular taxation year of the non- resident | 
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entity that ends in a taxation year of the taxpayer) is determined by the formula set 
out in that definition, In general terms, the taxpayer’s income allocation is the pro- 
portion of the non-resident entity’s income for the particular taxation year (“A” in the 
formula) that the fair market value of the interest (“B” in the formula) is of the fair 
market value of all participating interests in the non-resident entity ("C” in the 
formula). (Note that subsection 94.3(4) is unavailable in respect of a particular inter- 
est that would not be a participating interest if the definition “participating interest” 
in subsection 94.1(1) were read without reference to its paragraph (d).) 
The calculation of a taxpayer's income allocation in respect of 
depends on a calculation of income for the non-resident entit 
les set out in paragraphs (a) to (1) of “A” in the formula. Th 
<e independent calculations of a non-resident entity’s i 
ermining income allocations under section 94.3 for th 
“fresh-start year” (as defined in subsection 94.3(1)) in respec 
subsequent years. 


sident entity 


The special rules that apply in calculating a non-resident entity’s income in respect of 
a taxpayer that is a participating interest holder for the non-resident entity’s fresh- 
start year and subsequent years are as follows: a a 
(a) Subject to three exceptions, the non-resident entity is generally treated as_ 
having been a taxpayer resident of Canada throughout its existence. First, this — 
tule does not apply for the purposes of subsection 107.4(1) and paragraph (f) of 
the definition “dispositio: Ls 
non-resident entity i 
_ tity is considered to ha 
_ section 69(1) at its 
purpose of section 9 : 
___ be required to include an amount in 
computing the non-resident entity’s income under the “income allocation” defi- 
nition. It should be noted, however, that the non-resident entity will not be able 
_ to rely on subparagraph (a)(i) of the definition “exempt interest” in section 94.1 
_ asa basis for an exemption from the FIE regime for a participating interest of the 
_ non-resident entity in a controlled foreign affiliate of it or of the investor tax- 
_ payer. Thus the non-resident entity will have FIB income for purposes of the 
“income allocation” definition in respect of its participatii est in th 
tolled foreign affiliate. Third, this rule does not apply for 
agraph 94.3(2)(b)(ii) with the result that subsection 9 
than section 94.3) potentially applies in computi 
_ the non-resident entity owns a participating interest in 
Mythatisa PIE. o 
(b) Each property held by the non-resident entity at the ginning of 
_ Start year is deemed to have been disposed of for its fair marl et value immedi- 
ately before that time and reacquired for the same amount at that time. 


ansferred to the non-resident entity under sub-_ 
alue. Second, this rule does not apply for the 
sult that the non-resident entity will not itself 


¢) Each discretionary deduction permitted in computing the non-resident en- 
_tity’s income for its fresh-start year and subsequent taxation years is deemed to 
_have been claimed to the extent designated by the investor taxpayer. Thus, in 
calculating an income allocation in respect of the non-resident entity, the inves-_ 
or taxpayer will be permitted to claim deductions such as capital cost allowance. 
_(d) The non-residen 
permissible, for its 


umed to have deducted the greatest amounts 
ear preceding the fresh-start year, under sections — 
are added in computing the non-resident en- 
t year, but appropriate deductions under these sec- _ 
sh-start year and subsequent taxation years. In the 
_ context of the reserve for life insurers under subsection 138(3), it is intended that 
_ paragraph (c) of the definition “reported reserve” in subsection 1408(1) of the 
Regulations be amended so that the non-resident entity can have a “reported 
_Teserve”’. : Co 


_(e) The non-resident entity is deemed not to have been in existence before the 

fresh-start year for the purposes of sections 37, 65 to 66.4 and 66.7. A: 

quence, the scientific research and resource expenditure 
ctions refer are ignored, to the extent that these pool 

he fresh-start year. : 


f) The non-resident entity is not permitted to deduct < 
on 20(11) or (12) in respect of its foreign tax. Howeve: tax wi 
taken into account because the non-resident entity’s specified tax allocation (as 
efined under subsection 94.3(1)) can offset amounts otherwise included in in- 
ome under subsection 94.3(4), Further, if the non-resident entity is a trust, no 
Ount is considered deductible under subsection 104(6) in determining its in- 
me for the year. Double taxation for the investor taxpayer is avoided through 
application of new section 94.4. In addition, no deemed disposition day 
der subsection 104(4) is determined in respect of the trust, whether the non- 
Tesident entity falls outside the restricted meaning of “trust” for this purpose 
inder subsection 108(1) or not. Do 


(f.1) For taxation years that begin on or before July 18, 2005, if the investor 
taxpayer is a corporation resident in Canada and the non-resident entity is a for- 
eign affiliate of the taxpayer, any dividends received by the non-resident entity 
_ from a foreign affiliate of the taxpayer in respect of which the taxpayer has a 
' Qualifying interest (as determined under paragraph 95(2)(m)) are not included in 
the non-resident entity’s income. Note, that this rule does not apply in the event 
that the non-resident entity’s interest in the foreign affiliate-is subject to the 

mark-to-market regime in section 94.2. However, an income inclusion resulting 


Cn 


sction 248(1), with the result that where the _ 
tty that is transferred to the non-resident en- 


respect of foreign accrual property income in _ 


S. 94.3(1) los 


from the application of subsection 94.2(4) for the non-resident entity can, in 
some cases, be offset by the deduction provided under new subsection 94.4(2), 


(g) Where the non-resident entity has an interest in another non-resident entity, 
there is no “deferral amount” taken into account in computing the non-resident 
entity's income pursuant to new subsection 94 2(4). (The fresh-start rule de- 
scribed above eliminates the need for a “deferral amount”) 


(h) Participating interests in controlled foreign affiliates of the investor taxpayer 
or of the non-resident entity are not treated as “exempt interests” of the non- 
‘tesident entity. As a result, the FIE rules and not the FAPI rules apply in respect 
of such interests in computing the non-resident’s income under the income allo- 
LS LhLrrrr—r—~S~—<i‘C—s—rC—i—Cr—C—C——C—CrisCS 

_ Gi) Where the non-resident entity has. capital gains for the particular taxation 

_ year, the amount to be included in computing the non-resident entity’s income in 
respect of the capital gains is the amount, if any, by which the amount deter- 
mined under subparagraph 3(b)(i) exceeds the amount determined under subpar- 
agraph 3(b)(ii) in respect of the non-resident entity for the year. 


/ spect of capital losses (other business investment losses) is the amount, if any, by 
€ amount determined under subparagraph 3(b)(ii) exceeds the amount — 
under subparagraph 3(b)(i) in respect of the non-resident entity for 


non-resident entity has business investment losses for the year the _ 
in computing the non-resident entity’s income for the year in 
isiness investment losses is the amount of its allowable business in- 


s for the year. 


etai s, see the related commentary on the definitions “foreign investment 
entity”, “non-fesident entity” and “exempt interest” in subsection 94. 1( 1) and “loss 
allocation” and “specified tax allocation” in subsection 94.3(1). : 
Related Provisions: 95(2)(g.3)(xi), (xii) — Application to FAPI rules: 
96(1)(d)Gii)K) — Application to partnership. 


“loss allocation”, of a particular taxpayer in respect of a partici- 
pating interest, in a non-resident entity, held by the taxpayer at the 
end of a particular taxation year of the non-resident entity that 
ends in a taxation year of the taxpayer, means the amount deter- 
mined by the formula  . 


(A-B)x CD — 
where . 
A is the total of all amounts each of which is 
(a) an amount that would, if paragraphs (a) to (h) of the 
__ description of A in the definition “income allocation” ap- 
plied in respect of the particular taxpayer and the participat- 
terest, be a loss of the non-resident entity for the par- 
lar taxation year from a business or property, _ 
e amount, if any, by which the amount determined _ 
oun ubparagraph 3(b)(ii) exceeds the amount determined — 
_ under subparagraph 3(b)(i) in respect of the non-resident 
entity for the particular taxation year, or 
(c) an allowable business investment loss of the non-resi- 
_ dent entity for the particular taxation year: 
B is the amount that would, if paragraphs (a) to (h) of the 
description of A in the definition “income allocation” applied 
_ in respect of the particular taxpayer and the participating inter- 
est, be determined under paragraph 3(c) in respect of the entity 
for the particular faxation year,, 
is the amount that is the fair market value, at the end of the 
particular taxation year, of the participating interest; and 
is the fair market value, at the end of the particular taxation 
year, of all of the participating interests in the non-resident en- 
tity (other than an interest that would not be a participating 
_ Interest, in the non-resident entity, if the definition “participat- 
ing interest” in subsection 94.1(1) were read without reference 
to paragraph (d) of that definition). 
Technical Notes: The definition “loss allocation” applies in determining the 
amount to be included, under “B” of the formula in subsection 94.3(4), in computing 
a taxpayer's income or loss for the taxpayer’s taxation year in respect of a property 
that is a participating interest of the taxpayer in a non-resident entity. A taxpayer is 


entitled, under the formula in subsection 94.3(4), to deduct the taxpayer’s loss alloca- 
tion in respect the participating interest. 


In general, a taxpayer’s loss allocation in respect of a participating interest, in a non- 


resident entity, held by the taxpayer at the end of a particular taxation year of the 
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the income or profits of the non-resident entity included in computing the 
amount determined i in respect of the non-resident entity and the participating in 
_terest under the description of “A” in the definition “income allocation” for t 
- particular t taxation year or any of the 5 taxation years of the non-resident enti 
that precede the particular taxation year and that end after 2002, BY 


non-resident entity that ends in a taxation year of the taxpayer. is the proportion of : 
the non-resident entity” s net loss for the particular taxation year that the fair market 
value of the taxpayer’s participating interest in the non-resident entity is of the fair 
market value of all participating interests in the non-resident entity. More pe 
cally, a taxpayer's loss allocation is determined as follows: 


« ADD the amount of the entity’s total losses for the particular taxation year | foe * the percentage ‘that the ia muarket value of the interest ‘represen 
businesses and properties, the amount, if any, by which the amount determined _ _ market value of all participating interests in the entity. (Note that ‘subsection 
under subparagraph 3(b)(ii) exceeds the amount determined under subparagraph -94.3(4) is unavailable in respect of a particular interest that would n of be a par- 
3(b)G) in Tespect of the entity for the particular taxation year, and the amount of _ ticipating interest if the definition “participating interest” ‘in n subsection 04.1 
the entity’s allowable business investment losses for the particular taxation year, were read without reference to ‘its paragraph @)), AND 


» SUBTRACT the amount determined under paragraph 3(c) for the entity for the - |. MULTIPLY any positive remainder by the taxpayer’ $ evn tax factor i de: 
particular taxation year (Le., the total amount of its income from businesses and _ fined by subsection 95(1)) for that taxation year of the taxpayer. | 


oe een ee ea ie ee ay a = Income or profits tax is normally. expected to be tax that is paid ie an n entity toa 

foreign government. However, it could also include income tax paid to the govern- 
ment of Canada or a province with respect to income earned by the entity from Can: 
dian sources. In each case, only income or profits tax payable for taxation years 
entities that end i ina taxation ae = a aKa that begins after 2002 is takep: pine 
account. 


(2) Rules of cpplestion — In this section, 
(a) subsection 94.1(2) applies; and fo 
(b) subsection (3) does not apply to a taxpayer for a particul u 
taxation year of the taxpayer in respect of a particular partic 
_ pating interest, in a non-resident entity, held in the particula: 
_ taxation year by the taxpayer (and in respect of any other par- 
ticipating interests, in the non-resident entity, that are identic: 
_ to the particular participating interest and that are held in the 
particular taxation year by the taxpayer) if 
@ subsection 94. 2(3) applies to the taxpayer for the partic 
ular taxation year in peor, of the a pancn 
_ interest, 


(ii) the taxpayer isa foreign investment entity at. ‘the end y 
the particular taxation year, a 


(iii) the Minister sends a written demand to the tag ye 


« MULTIPLY any positive ees by the percentage that the fair market value 
of the interest represents of the fair market value of all participating interests in 
the entity. (Note that subsection 94.3(4) is unavailable in respect of a particular 
interest that would not be a participating interest if the definition “participating 
interest” in subsection 94.1(1) were read without reference to its paragraph (d).) 


The determination of a taxpayer's loss allocation is see to the same special rules 

that apply for the purposes of computing a taxpayer’s “income allocation” (as de- 

fined in subsection 94.3(1)). For more detail, see the Pormeniaty on ine definition 
“income allocation”. 


Related Provisions: 257 — Formula cannot leila to less than zero. o 


“specified tax allocation”, of a taxpayer in respect of a partici- 
pating interest, ina non-resident entity, held by the taxpayer at the 
end of a particular taxation year of the non-resident entity that 
ends in a taxation year of the taxpayer, means the total of all 
amounts each of which is the amount determined, in respect of the 
particular taxation year, by the formula 


; Ax (B/C)xD 
where 
A is 


B is the amount that is the fair market value, at the end of the which the taxpayer held the particular participating interes 
particular taxation year, of the participating interest; (or any of the other participating interests) and at which 
C is the fair market value, at the end of the particular taxation taxation year of the non-resident entity ends, be a parti : 
year, of all of the participating interests in the non-resident en- pating | interest, in the non-resident entity, if the definition 
tity (other than an interest that would not be a participating participating interest” in subsection 94.1(1) were rea 
interest, in the non-resident entity, if the definition “participat- without reference to paragraph (d) of that definition, 
ing interest” in subsection 94.1(1) were read without reference (v) subsection (3) 
to paragraph (d) of that definition); and (A) applied for a taxation year (ele to in this sub- 
D is the taxpayer’s relevant tax factor (as defined by subsection paragraph as the ‘ ‘preceding taxation year”) that endec 


(a) if that taxation year of the taxpayer begins after 2002, 
the income or profits tax paid by the non-resident entity in 
respect of the particular taxation year, to the extent that that 
tax can reasonably be considered to be in respect of the in- 
come or profits of the non-resident entity included in com- 
puting the amount determined in respect of the non-resident 
entity and the participating interest under the description of 
A in the definition “income allocation” for the particular 
taxation year or any of the five taxation years of the non- 
resident entity that precede the particular taxation year and 
that end after 2002, and 


(b) in any other case, nil; 


95(1)) for that taxation year of the taxpayer. 


Technical Notes: The definition “specified tax allocation’ applies in determining 
the amount to be included, under “C” of the formula in subsection 94,3(4), in com- 
puting a taxpayer” s income or loss for the taxpayer’s taxation year in respect of a 
property that is a participating interest of the taxpayer in a non-resident entity. A 
taxpayer is entitled to deduct, under C of the formula in subsection 94.3(4), the tax- 
payer's specified tax allocation in respect of the participating interest. ; 


A taxpayer's specified tax allocation in respect of a participating interest, in a non- 
resident entity, held by the taxpayer at the end of a particular taxation year of the 
non-resident entity that ends in a taxation year of the taxpayer, means the total of all 


amounts each of which is the amount determined, in respect of the particular taxation — 


year, by the formula set out in the definition. 


More specifically, the taxpayer’s specified tax allocation is the product obtained by 
the following: 


¢ MULTIPLY, if the taxation year of the taxpayer begins after 2002, the income or 


profits tax paid by the non-resident entity in respect of the particular taxation 
year, to the extent that that tax can reasonably be considered to be in respect of 
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the taxpayer for the particular taxation year, and informa 


_ the Minister sends the demand, 


tion 94(1) and the trust holds, at any time in the parti 


requesting additional information for the purpose of 
bling the Minister to determine whether an amount with Te 
spect to the particular participating interest would be re 
quired under subsection (4) to be added (or permitted under 
subsection (4) to be deducted) in computing the income 


tion satisfactory to the Minister to make the determination — 
is not received by the Minister within 60 days (or within 
any longer period that is acceptable to the MinSeG a 


(iv) the particular participating interest is an interest tha 
would not, at each time in the particular taxation year 


before the particular taxation year of the taxpayer in 
spect of the particular participating interest, and 


(B) did not apply for a taxation year of the taxpayer th 
was after the preceding taxation year and before the p: 
ticular taxation year in respect of the particular parti 
pating interest, 


(vi) the particular participating interest is a ene int 
est in a trust that is an exempt foreign trust because of par 
graph (f) of the definition “exempt foreign trust” in subsec 


taxation year, property in respect of which it has waived 
right to receive an amount, 

(vii) subsection 94.2(9) applies to the taxpayer for the 
ticular taxation year in respect of the particular paris { 
ing interest, 
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(viii) any of the participating interests in the non-resident 


entity (other than an interest that would not be a participat- 
ing interest, in the non-resident entity, if the definition © 


“participating interest” in subsection 94.1(1) were read 
without reference to paragraph (d) of that definition) are 
not identical to the particular participating interest, or 


(ix) where the non-resident entity is a trust, any amount of © 


income or capital of the trust that any entity or individual 
may receive directly from the trust at any time as a benefi- 


exercise, a discretionary power. 
Technical 


Paragraph 94.3(2)(a) provides that the rules of application in subsectio 
ply in section 94,3. 


or individual of, or the failure by any entity or individual to 


n 94.10) ap- 


aragraph 94.3(2)(b) identifies a number of circumstances ir 
94,3(3) (and hence subsection 94.3(4)) is not available, even the 
paragraphs 94,3(3)(a) to (e) may be met, for a particular tax: 

spect of a particular participating interest, in a non-resi 
cular taxation year by the taxpayer. More specifically th 
where, either of subsection 94.2(3) or subsection 94.209 
plies to the taxpayer in respect of the particular participat 
ticular taxation year, oo 


- where the taxpayer is itself a FIE, 
« where the Minister of National Revenue sends a written demand to the taxpayer 
termine if an amount with respect to the particular participating interest would be 


tion to be deducted) ‘in computing the income of the taxpayer for the taxation 
_ year, and information satisfactory to the Minister to make the determination is 
ot received by th in 60 days (or within such longer period.as is 


acceptable to the | Minister sends the demand, 


where the particular p. g interest is an interest that would not, at each 
ime at which a taxation year of the non-resident entity ends, be a participating 
interest, in the non-resident entity, if the definition “participating interest” were 
read without reference to paragraph (d) of that definition — that is. without ref- 
erence to the rule which deems a property that is convertible into, exchangeable 
or, or confers a right to acquire a participating interest in a FIE or a property the 
fair market value of which is determined primarily by reference to the fair mar- 
ket value of participating interests in the FIB, to be a participating interest, 
where subsection 94.3(3) applied for a taxation year (the. 
year”) that ended before the particular taxation year of the t 
he particular participating interest, and did not apply f 
taxpayer that was after the preceding taxation year and be 
on year in respect of the particular participating interest, 
xpayer has sufficient information to apply the accrual r one 
1 the subsequent year does not. The accrual regime would b available to the 
ixpayer in respect of the interest and any identical interests in the subsequent 
ear (because of paragraph 94.3(3)(e)) and any of the following years (because 
f subparagraph 94.3(2)(b)(v)), 


receding taxation 


where the participating interest is a specified interest (as defined in subsection 
74.1(1)) in a trust that is an exempt foreign trust because of paragraph (g) of the 
definition “exempt foreign trust” in subsection 94(1) and the trust holds, at any 
time in the particular taxation year, property in respect of which it has waived a 
Tight to receive an amount, __ 


for taxation years that begin after July 18, 2005, any of the participating interests 
in the non-resident entity in respect of which the accrual regime might otherwise 
be available are not identical to the particular participating interest — that is, the 
iccrual regime is available in respect of participating interests in a nonresident 
entity only to the extent that all participating interests in the non-resident entity 
are identical (ignoring interests that are participating interests in the non-resident 
tity solely because of paragraph (d) of the definition “participating interest” in 
Subsection 94.1(1)), or © : 


for taxation years that begin after July 18, 2005, where the non-resident entity is 
a trust, any amount of income or capital of the trust that any entity or individual 
May receive directly from the trust at any time as a beneficiary under the trust 
depends on the exercise by any entity or individual of, or the failure by any 
entity or individual to exercise, a discretionary power. ts 

‘ed Provisions: 96(1)(d)Gii)(H) — Application of 94.3(2)(b)Gii) to partner- 
48(12) — Identical properties. 


) Where accrual method applies — Subject to paragraph 
\(b), this subsection applies to a taxpayer for a particular taxa- 
m year of the taxpayer in respect of a particular participating 


ciary under the trust depends on the exercise by any entity 


Notes: New subsection 94.3(2) sets out rules that apply in applying 


ich subsection 


requesting additional information for the purpose of enabling the Minister to de- 


required under subsection 94.3(4) to be added (or permitted under that subsec- 


" parti 


S. 94.3(3) 


interest, in a non-resident entity, held in the particular taxation 
year by the taxpayer if - Le 
(a) subsection 94.1(3) applies to the taxpayer for the particular 
taxation year in respect of the particular participating interest; 
~ (b) either - j : 


participating interest), unless subsection 94,2(9) applied for 
preceding taxation year to the taxpayer in respect of the 


ilar participating interest (or the identical participating 


(d) the particular participating interest is, at each time in the 


. particular taxation year at which the taxpayer held the particu- 


lar participating interest and at which a taxation year of the 
“non-resident entity ends, capital property of the taxpayer; and 
(e) the taxpayer files, with the taxpayer’s return of income 
filed on or before the taxpayer’s filing-due date for the particu- 
_lar taxation year, prescribed information in prescribed form. 


Technical Notes: Subsection 94.3(3) provides that the accrual regime is available, 
subject to the limitations set out in paragraph 94.3(2)(b), to a taxpayer for a particular 
taxation year of the taxpayer in respect of a particular participating interest, in a non- 
resident entity, held in the particular taxation year by the taxpayer if 


* subsection 94.1(3) applies to the taxpayer for the particular taxation year in re- 
spect of the particular participating interest; 


¢ either 


— subsection 94.3(3) applied in respect of an identical participating interest 
that was held by the taxpayer at any time when the taxpayer held the particu- 
lar participating interest, or 


— the taxpayer has elected that subsection 94.3(3) apply in respect of the par- 
ticular participating interest, by notifying the Minister in writing in the tax- 

__ payer’s return of income filed on or before the taxpayer's filing-due date for 
___ the first taxation year of the taxpayer for which 


subs ction 94.1(3) applies to the taxpayer in respect of the particular 
participating interest, or 


— subsection 94.2(9) does not apply to the taxpayer in respect of the par- 

ticular participating interest and that immediately follows a taxation year 

_ for which subsection 94.2(9) applied to the taxpayer in respect of the 
particular participating interest: : 

* neither subsection 94.1(4) (i-e., the prescribed rate regime) nor 94.2(3) (ice., the 
mark-to-market regime) applied to the taxpayer for a taxation year (referred to in 
this commentary as the “preceding taxation year”) that ended before the particu- 
lar taxation year in respect of the particular participating interest (or in respect of 
an identical participating interest that was held by the taxpayer at any time when 

_ the taxpayer held the particular participating interest), unless subsection 94.2(9) 

applied for that preceding taxation year to the taxpayer in respect of the particu- 
lar participating interest (or the identical participating interests); 


+ the particular participating interest is, at each time in the particular taxation year 
at which the taxpayer held the particular participating interest and at which a 
taxation year of the non-resident entity ends, capital property of the taxpayer: 
and 


S. 94.3(3) 


* the taxpayer files, with the taxpayer's: return of income filed on or : before the. 
taxpayer's filing-due date for the particular taxation year, prescribed information 
in prescribed form. It is contemplated that the prescribed. information required 
would include: the entity’s financial statements (as defined in ‘subsection - 

-94.1(1)); capital cost allowance schedules; capital gains and capital loss calcula- : 
tions; a detailed calculation of the taxpayer's specified tax allocation and_ any : 
income allocation or loss allocation; a reconciliation of the entity's income re- 
ported in its financial statement income with its income computed under “A” of : 
the formula in the * ‘income allocation” o and a —— of re 

claimed. : : 2 
Related Provisions: 94. 2(3)b)Gv) — "Application of nee to- nak upetho 
94,3(2)(b) — Application of 94. 33); 94.3(4) —Effect of subsection applying; : 
94.4(2) — Prevention of double taxation; 96. (a) — Where partnership owns partic-_ 

ipating interest; 96(3)—— Election under 94. 3(3)(b) by a partner: 149(10)(c) _ 
Where corporation becomes or ceases to be exempt; ¢ Fs i2 Identical Prepetics, 


(4) Income inclusion or deduction: — -accrual ‘method — 
If subsection (3) applies to a taxpayer resident in Canada oe 
particular taxation year of the taxpayer in respect of a participat- 
ing interest in a non-resident entity, in computing the eee a 
income for the particular taxation year - 
(a) there shall be added, as income from property on a oe 
perty that is the participating interest, the gies amount, if 
any, determined by the formula . _ 


AB CoD 


where 


A is the total of all amounts each of g wehich | is the per: s- 
income allocation in respect of the participating interest for — 
each taxation year of the non-resident entity that ends j in the 
particular taxation year, 


B is the total of all amounts each of hich is the apaer s 
loss allocation in respect of the participating interest for 
each taxation year of the non-resident baa Wal ends i in 1 the 
particular taxation year, - 


Cis the total of all amounts each of snide is a fee tax 
allocation of the taxpayer in respect of the participating in- | 
terest for each taxation year of the non-resident entity hat - 
ends in the particular taxation year, and _ 


is the amount, if any, by which 


(@ the amount determined under subparagraph (b\(i) i in 
respect of the taxpayer and the participating interest for 
the taxation year (referred to in this paragraph as the 
“preceding taxation year”) of the taxpayer that immedi- 
ately preceded the particular taxation es : 


exceeds 
(ii) the amount determined under subparagraph (b)(ii) i ia 
respect of the taxpayer and the See eee: interest for 
the preceding taxation year; and 


(b) there may be deducted, as a loss from a property that is ee : 
participating interest, the lesser of 


(i) the absolute value of the negative amount, if any, foes 
mined by the formula in paragraph (a) in respect of the tax- 
payer and the participating i interest ior the particular taxa- 
tion year, and 


(i) the amount, if any, by which 


(A) the total of all amounts added under paragraph (a) i in 
computing the taxpayer’s income, from a property that — 
is the participating interest, for a taxation year of the 
taxpayer that ended before the ale: taxation rie 


exceeds 


(B) the total of all amounts deductible we this para- 
graph in computing the taxpayer’s income, from a pro- 
perty that is the participating interest, for a taxation year — 
of the taxpayer that ended before the particular taxation 
year. 

Technical Notes: If subsection (3) applies to a taxpayer resident in Canada for a _ 


particular taxation year of the taxpayer in respect of a participating interest in a non- 
resident entity, in computing the taxpayer’s income for the particular taxation year, 


More specifically, under paragraph 94. 3(4)(a), the taxpayer” s income from propert, 


--« ADD the taxpayer’ S “income & alocatica” in respect of fe; Pp 


DS “SUBTRACT the soe: Noss  eeuten" ‘in ae or ae participating in 


subsection 94.3(4) will apply in computing the taxpayer's income or loss for the par- _ 
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ticular taxation year from property from a property that i is the participating interes 


from a property that is the parce ting interest, is the positive amount, if any de 
mined as follows: . = 


for each taxation vn of the non-resident cay that ends i in i pa 


> et for. each taxation year of ae non-resident outy that ae in the pas ¢ 
_ taxation year, So — : 


3 7 + SUBTRACT the nnoger S getilied tax aliccarca | in ae of ie partici 
ing interest for each taxation year oF the non-resident entity that ends i in the 
ticular taxation yea and s 


* ‘SUBTRACT the net ‘conelaiye © positive balnce icone er 5 grap 
94. 3(4)(b) in respect of the taxpayer for suc pore in ae of pe 
taxation years of the non-resident entity. : 

Where a negative amount results in. applying the formula under poe 94. 3(4)\(a 

paragraph 94. 3(4)() may permit a deduction of the negative amount, as a loss fro 

property from a property that is the participating interest, in computing t the taxpay’ 
income for the particular taxation year. However, the deduction is limited by ni 
cumulative positive balance determined under subparagraph 94. 3(4\(b ii) in respe 

of the taxpayer for such ee in Ae of oe taxation ye of the 1 

resident entity. 

An unused loss allocation i is ented as a loss hon property and i is ned forwar¢ : 

offset the total amount otherwise required to be included in computing the taxpay: 

income from property under subsection 94 .3(4) for a ‘subsequent taxation year 0’ 

non-resident entity. For more detail, see the omeiiay on the oe 1s all 

cation” in subsection 94. 3(1). 


The following examples illustrate the operation of subsection 94. oo 


Example i . : : - 
. Genco < owns share in the wee nck of FIE-L which Rke Gatien has a aca 
dar taxation year. Canco’s income (loss) allocations for, 2003, 2004, 2005, 
and 2007 are ( $100), $25, $90, ( _ ad oe — ao u a ‘no ii 
come or profits taxes. 
Results - _ 
4 The amount included idler ee 94. a )a) in Cone 3 income for 2 


__ is nil (B = $100). The amount determined under 5 oe ae 94. 400) for 200 
os $100, which can be carried forward to 2004. 


/ 2. The amount included under paragraph 94. 34 )ta) in Cae 's income for 2 
_ isnil (A = $25, D = $100). The amount determined under paragraph | 94. am 
for. 2004 is $75, which can be carried forward to 2005. 


3. The amount included under paragraph 94.. 34 Ma) in Canco’s income pe : 
is 315 (A = $90, Ds $735). The amount devermined under alla a a 
- for 2005 is nil. 
4. The amount included under paragraph 94.3(4)(a) in Canco’s. income for 2006 
is nil (B = $20, D= $0). The amount deductible under paragraph 94.3(4)( 
$15 (= the lesser of $20 and $15). The remaining $35 unused loss docatign C 
__ be carried forward to 2007. 


_ §. The amount included under paragraph 04. a 4 ne ) in Canco’ s income efor 
_ is $45 (A = $50, D= 5). 
bone 2 
Canco owns shares in Hie copia sock of F IE-1, w hich like Canco has a cal 
_dar taxation year, Canco's income (loss) allocations for, 2003, 2004, 2005, 2 
and 2007 are: ($100), ae a ~ $300 a ou F909 FIE-1 pays no income 
profi is taxes. 


Results 


1. The amount included under spacer 94. 34 " a) in Canco’s income cM 200: 
is nil (B = $100). The amount determined under subparagraph 4. a MBG 
2002 is $100 (= B), which can be carried forward to 2004. 


2. The amount included under paragraph 94.3(4)(a) in Canco’s income for 20 
is nil (B = $125, D = $100). The amount determined under subparag. 
94.34) bi) for 2004 i. is $225 (= B+D), which can be carried forward to 20 

3. The amount included under paragraph 94.3(4)(a) in Canco’s income for x 

is nil (B = $175, D = $225). The amount determined under subparagra 
94.3(4)( DMD) for 2005 is $400 (= B+D). 
4 The amount included under poashe 94. 1 3(4)(a) in » Canco’ s income pr 2 
is nil (A = $300, D = $400). The amount deductible under paragraph 94. 3(4) 
is nil (= the lesser of $100 and nil). The remaining ee unused loss alloc 1 

(= D - A) can be carried forward to 2007. 
5. The amount included under paragraph 94.3(4)(a) in Canco’s income for2 
is $50 (A = $150, Ds ee : 

EE xample 3 : 

1. Canco, FIE-1 and ABC Inc. each have taxation years that soineide with cale 

dar years and each issue only one class of shares. 
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capital stock of Fig. i, ~~ 
3. FIE-1 owns 75% of the shares of the capital stock of ABC Inc. 


4. ABC Inc. is not a FIE, but would be a controlled foreign affiliate of FIE-1 if 
FIE-I were resident in Canada. Although ABC Inc. is a foreign affiliate of 
Canco, it is not a controlled foreign affiliate of Canco. 


2. Canco is a corporation resident in Canada that holds 20% of the shares of the 


D: FIE-1 earns $5,000 in interest income in 2003. It also rec i 


$1,000 from ABC Inc. FIE-1 pays no income or profits 
6. The fair market value of FIE-1’s shares in ABC | 

00s | - 
tesults oe — 
1. Under the definition “income allocation” in subsecti 


3. Section 91 is not appli 
_ Spect of its shares in 
“income allocation’ 
_ 4. Since ABC Inc. is 
__ 1's interest in ABC Inc. in 
_ Shares in FIE-1.  _ : — 
_ 5. Canco’s income allocation, therefore, is $1,000 (i.e., 20% x $5,000). This 
_ cunount is included under “A” of the formula in paragraph 94.3(4)(a). : 


of paragraph (a) of “A” 


ns 94.1 to 94.4 are not applicable to FIE- 
ting Canco’s income allocation in respect of is 


xample 4 : — 2 
_ Same facts as in example 3, except that ABC Inc. is itself 
ilts os 


1. Because of subparagraph 94.3(2)(b)ii), the accrual re: 
the calculation of FIE-1’s income in respect of its i 

_ FIE-1 may rely upon subsections 94.2(3) and (4), an 
_ tion 94.1(4). Assume that FIE-] qualifies, and so e 
_ 94.2(3) apply to it in respect of its interest in ABC Inc. Thu: 
_ regime under subsection 94.2(4) will apply to determine its 
_ interest. 


_ 2. For the purpose of computing Canco’s income allocation in respect of its 
_ Shares in FIE-1, FIE-1’s income would include the $5,000 of interest (as per 


_ example 3), but not include any share of foreign accrual property income (as per — 


_ example 3). However, FIE-1’s income would include the $1,000 dividend paid in 
_ addition to its gain determined under subsection 94.2(4) in respect of its partici- 
_ pating interest in ABC ‘gain so determined is $7,500, which is equal to 
of shares plus the $1,000 dividend paid. How- 
Canco’s income allocation, a deduction for 
or FIE-1 because section 94.4 would have per- 
ad been resident in Canada. 


mitted the deduction if 
3. Consequently, Canco’s income allocation in respect of its shares of the capital 
stock of FIE-1 is equal to $2,500 [i.e., ($5,000 + $7,500 + $1,000 - $1,000) x 
_20%)}. This amount is required to be included in computing Canco’s income 
under subsection 94.3(4). : _ 
ample 5 _ a 
In 1999, Mireille (a resident of Canada) purchased a 30% pa 
n an entity (FIE-1) that is a FIE. The rate of foreign tax a 
neome 18 20%. FIE-1’s taxation years coincide with cale. 
urposes of computing Mireille’s income or loss in res 
ubsection 94,3(4), the income (loss) and the foreign 1a 
ears 2003 to 2006 are as follows: 


2003 2004 


ipating interest 
le 10 FIE-1's : 


2005 2006 


Nil Nill $21,000 


Table notes: 
* Assume foreign tax paid in the same taxation year as liability arose. 


* Assume that an equivalent amount is carried forward under the laws of the 
relevant foreign jurisdiction to reduce FIE-1’s tax liabilities after 2004. 


ults 


Mireille’s income allocations, loss allocations and specified tax allocations are 
Shown in the table below, as are the resulting income inclusions and deductions 
under subsection 94.3(4). The specified tax allocations in the table below are 
obtained by multiplying the related figures in the above table by 30% (Mireille’s 


n computing Canco’s income allocation in re- 


$100,000| ($120,000)"| $95,000) $130,000| $205,000 


S. 94.3(5)(b)(iii) 


percentage interest) and 2.2 (specified tax factor for Mireille). For example, for 
2003 Mireille ’s Specified tax allocation is $13,200 ($20,000 x 30% x 2.2 ). 


Xen BA | 2005 5.1 | | 2006 
A. labial ator ( $36, 000 ) | $28,500 $39,000 
|B. Specified tax allocation nil | _ nil} ($13,800) 
|C__Loss allocation (used) _ L ($16,800) | nil | nil | 
D. Carry-forward offset (319,200) nil 
used 

ce 
E. Loss allocation/tax allo- nil nil 
cation to carry-forward | : 
Amount included in income $9,300 $25,200 
under subsection 94.3(4) 
(A-B-C-—D) a So | ! 
Amount deducted in com- — nil) ($16,800) nil nil 
uting income under sub- — 

section 94,3(4) - ) > 
(De Ce Ray o | | : 


Related Provisions: 94.1(2)(d) — Interpretation: 94.1(2() _ Authorized foreign 


bank deer 


sident in Canada; 94,3(5) — Adjustments to ACB. 


cost base — In computing at any time the ad-_ 
a taxpayer of a participating interest in a non-— 


(a) there shall be added the total of all amounts each of which © 


0) the amount added (or that would have been added if this 
_Act were read without reference to subsection 56(4.1) and ~ 


- sections 74.1 to 75), as income from a property that is the 


participating interest, under paragraph (4)(a) in computing 
_the taxpayer’s income for a taxation year of the taxpayer 
that ended before, or includes, that time, and 
(ii) the product obtained \ © amount determined 
under paragraph (i) of the description of A in the definition 
“income allocation” in subsection (1) in respect of the tax- 
payer and the participating interest for a particular taxation 
_year of the non-resident entity that ended in a taxation year 
of the taxpayer that ended before, or includes, that time and 
at the end of which particular taxation year the taxpayer 


: : held the participating interest is multiplied by the amount 


whic 


_ that is determined by the fraction B/C described in the 


la in that definition and that was used in computing 
ayer’s income allocation in respect of the partici- 
terest for the particular taxation year: and 


all be deducted the total of all amounts each of 


i) the amount deducted (or that would have been deducted 
if this Act were read without reference to subsection 


_56(4.1) and sections 74.1 to 75), as a loss from a property 


that is the participating interest, under paragraph (4)(b) in 


computing the taxpayer’s income for a taxation year of the 


taxpayer that ended before, or includes, that time, 
(ii) the product obtained when the amount determined 
under paragraph (j) of the description of A in the definition 
“income allocation” in subsection (1) in respect of the tax- 
payer and the participating interest for a particular taxation 
year of the non-resident entity that ended in a taxation year 
of the taxpayer that ended before, or includes, that time and 
_at the end of which particular taxation year the taxpayer 
held the participating interest is multiplied by the amount 
that is determined by the fraction C/D described in the 
formula in the definition “loss allocation” in subsection (1) 


_ that was used in computing the taxpayer’s loss allocation in 


respect of the participating interest for the particular taxa- 
tion year, and 
(iii) the product obtained when the amount determined 


“under paragraph (k) of the description of A in the definition 
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“income allocation” in subsection (1) in respect of the tax- 
payer and the participating interest for a particular taxation 
year of the non-resident entity that ended in a taxation year 


S. 94.3(5)(b)(iii) 


_ of the taxpayer that ended before, or includes, that time and 

at the end of which particular taxation year the tax 
held the participating interest is 1 tiplied by the am 
determined by the fraction C/D described in the formula : 

_ the definition: “loss allocation” in subsection (1) [that 
used in computing | the taxpayer's Joss allocation in re 
of the participating ‘interest for the particular taxati 


Technical Notes: New subsection. 94.3(5) provides for adjustments | 10 the ac 
cost base (ACB) of a participating interest in an entity held by a taxpayer 


he 94. + 5)@) provides for an addition to the ACB of a taxpayer ofa parti 


non-resident ene | in respect of the taxpayer and the participating interes 
ticular taxation year of the non -resident entity that ended in a taxation : 
taxpayer that ended before that time and at the end of which particular taxation year 
the taxpayer held the participating interest is multiplied by the percentage that t 
fair market value of the interest represents of the fair market value Ds all pee 
interests in the entity. - : So : 


Conversely, paragr aph 94. 565)0) provides for a ‘reduction : to the ACB of a taxpayer: : 


of a participating interest, in a non-resident entity, at any time, of the total of three 
amounts. The first is the amount deducted, as a loss from a property that is the partic 


ipating interest, under paragraph (4(b) in computing the taxpayer's income for a_ 


taxation year of the taxpayer that ended before that time. The second and 
amounts are the product obtained when the amount determined under paragraph @). or 
(k), as the case may be, of the description of A in the definition “income allocation” o 
(allowable capital losses of the non-resident entity and allowable business investment 
losses of the non-resident entity) in respect of the taxpayer and the participating in- 


terest for a particular taxation year of the non-resident entity that ended in a taxation — 


year of the taxpayer that ended before that time and at the end of which particular 


taxation year the taxpayer held the participating ‘interest is. ‘multiplied by the percent- : 


age that the fair market value of the interest ea a the ie market value of all 
participating interests in the entity. Coe 


For more information, see the commentary on new paragraphs s3hin, 1) a 
S3(2)0w). 


Application Is. 94. 3]: se a on e 94.4, 


Related Provisions: 53 1)Gn.1) — _ Addition to ACE: 80,0) — = Davection fom 


ACB: 94. AQ Prevention of double taxation. 


Definitions [s. 94.3]: “adjusted cost base” 5k 2g): allowable ‘icine - 
investment loss” — 38(c), 248(1); “amount”, “business” — 248(1); “capital gain? — 


39(1)(a), 248(1); “capital loss” — 39(1)(b), 248(1); “capital property” 84, 248(1); 
“controlled foreign affiliate’ — 94.1(2)(h), 95(1), 248(1); ‘ “corporation” — 248(1), 
Interpretation Act 35(1); “dividend” — 248(1); “entity”, “exempt interest” — 


94.1(1); “filing- due date” — 248(1): “foreign affiliate’ — 95(1), 248( 1; “foreign i in- 


vestment entity’ —-94.1(1), 94. 12\q), “fresh-start year”, “income allocation” — 
94.3(1); “identical” — 248(1 2); “income from property’ 95); “loss alloca- 
tion” — 94.3(1), “ Minister’ — 248(1); 
ing interest” — 94.1(1), 94. 12)(s), 248(1); ” “prescribed”, “property” _= 248(1), “rel- 
evant tax factor’ —95(1); “resident in Canada’ — 250; “specified - interest” — 


94.1(1); “specified tax allocation” — 94. 3(1); “taxation year” — 94. 1(1), 249; “tax- : 
“written” 7h erpreiayon Act 


payer” — 248(1), 
35. yowriting”. 


‘trust’ —— 104(1), 248(1),. (3); 


94.4 Forsign investment entities = let. trom S colbie: 
taxation — (1) Detinitions and rules: of pppeeo 


this section, 
_ (a) the definitions in subsection 24 10) apply: oe 
_(b) subsection 94. 1(2) applies. 


Technical Notes: New section 94.4 provides rules to akminete double taxation of 
income where an amount of income of a nonresident entity, in respect of which any _ 


of sections 94.1 to 94.3 has applied in calculating the incoine for a year of a holder of 
an interest in the non-resident entity, becomes payable es by reference t to 
paragraph 94.1(2)(0)) to that interest holder. ‘ 2S 


Subsection 94.4(1) provides that the definitions in subsection 24. ld), and the a : 


of appicanion in subsection 94. 12), apply i in section 94.4. 


(2) Prevention of double taxation — If one or more afnounts oe 


become, at a particular time in a particular taxation year of a tax- 


payer that begins after 2002 or in a preceding taxation year of the — 
taxpayer that begins after 2002, payable to the taxpayer from a ~ 


particular entity or another entity in respect of a participating in- 


terest in the particular entity (other than an amount that is pro-- 


ee 


ne of the amount that i is the total a 


“non-resident entity’ — 94.1(1); “participat- 


Income Tax Act; Part I, Division B 


ceeds of disposition : of th 


Bye ak is lenuced aie: this , paragraph i in computin; 
the taxpayer’s income for any of edi 
tion years, Or 


_ (C) where subse stion 94, 3(3) appied to the taxpaye 
respect of the participating interest for any of those. 
ation years, that would, if the amount determined fo 
in applying the definition “specified tax allocation’ 
subsection 94. 3) were the taxpayer’s relevant | x 
tor (as defined in subsection 95(1)) minus |, be 

specified tax allocation of the taxpayer in respect of t 
participating interest for each taxation year of the 
ular entity that ends in ‘one of those taxation year 
which subsection 94. 3G) applied to the ales in 
spect of the participating ‘interest, and — 


(ii) the amount, if any, ae which Me total of a amou 
each of which iS 


(A) an amount,. in ee of the participating intere: 
that is, or would if this Act were read without refere 
to subsection 94. 2(20) have been, included under sub 
section 94.1(4) or 94.2(4) in computing. ue ae 

income for any of those taxation years, or ; 


 (B) the amount, ap any, by which all amounts eac 
which is an amount required by: paragraph 94.3(5)( 
be added in computing at the particular time the 
justed cost base to the taxpayer of fhe partic ipatin 
interest, 


“exceeds the total of all amounts eich: of wide is 
amount, in respect of the Participating interest, 


(C) that is required by paragraph 94, 3(5)(b) to. be 
ducted in computing at the particular time the adj 
cost base to the taxpayer of the participating interes 


(D) that is, or would if this Act were read without 
ence to subsection 94. 2(20) have been, deducted u 
subsection 94.2(4) in computing the taxpayer’s it 
for any of those preceding taxation years, or 


(E) that is deducted under this paragraph in compt 
the taxpayer’s income for ny of os preity t 
tion years; and - 


— yin computing after the particular time ihe Oona st be 
to the taxpayer of the participating interest there shall be 
ducted the amount deductible od penny (a) in co 
ing the taxpayer’s income. : 


Technical Notes: Under subsection 94. 1 where: an amount pecomnes | oo 
a particular time in a particular taxation year of a taxpayer that begins after | 
in a preceding taxation year of the taxpayer that begins after 2002) to the 
from a non-resident entity in respect of a participating interest in the enti : 
the taxpayer (otherwise than as consideration for the disposition of the interest) : 
the taxpayer is resident in Canada at the particular time, a deduction is perm 
offset (against any income included in respect of the interest under 1b: 
94.1(4), 94. 2(4) or 94, ee any a income inclusion resulting f from: the 
payable. . . 


The permitted deduction ander wabeection 94. 40) for the nue S xan year | 
equal to the lesser of two amounts. The first amount is the amount, if any, by whick 
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the total of those amounts paya 


e that are included in computing the taxpayer’s in- _ 
come for any of those year 


exceeds the total of all amounts each of which = 
is deductible in respect of the participating interest in any of those preceding — 
years under paragraph 94.4(2)(a), or -—. ] 


would, if subsection 94.3(3) applies to the taxpayer in respect of the p 
interest for any of those taxation years, and the value o 
“specified tax allocation” in subsection 94.3(1) were the tax ye 
factor (as defined by subsection 95(1)) minus 1, be the spec 
taxpayer in respect of the participating interest fo: 
icular entity that ends in one of those taxation 
3(3) applied to the taxpayer in respect of the parti 
result, in Computing the portion of the -amounts pa’ 


ting a deduction under subsection 94.4(2), an adjustmer 


the extent to which the accrual sy 
xd a possible incidence of 


5){b) to be deducted in com 


that is Tequired by paragraph 9 
ase to the taxpayer of the pz 


ticular time the adjusted 


that is deducted (or that, but for subsection 94,2(20), would 
under subsection 94.2(4) in computing the taxpayer's ince 
xation years, or oS 


‘is deductible under patagraph 94.4(2)(a) in computi 
ny of those Preceding taxation years. 
ount deducted from income under paragraph 94.4( 
also be deducted mputing after the partic 
f the interest. For more information, see the com: 

a  . 


ample below illustrates the operation of subsection 94 


Canco’s deduction from income under subsection 94. 42) i 
ing the lesser of the income inclusion as a result of the pe 
d the amount of the income inclusion under subsection 9 

he result would generally be the same if the $50,000 ¢ 
lin a subsequent year, — 


Provisions: 53(2)(w) — Deduction from AC 
—— continuing corporation; 94. 1(2)(t) — Authorized 
anada; 94.4(3) + Where foreign tax credit u 


Orporation becomes or ceases to be exempt. 


particular taxation year, and the particular amounts are in- _ 
in computing, in respect of a particular participating inter- 
the taxpayer, an amount deducted by the taxpayer under _ 
tion (2) in computing its income for the particular taxation _ 
fe taxpayer may deduct in computing the taxpayer’s income 
particular taxation year the amount determined bythe 


a y: 
-AXB 


S. 94.4(3) 


e taxpayer is a corporation and the particular — 
_ amou re income from a share of the capital stock Ola 
_ foreign affiliate of the taxpayer, and 
_(b) the taxpayer's relevant tax factor (as defineé by subsec- 
tion 95(1)) for the particular taxation year, in any other 
Bisthelesserof 


(@) 15% of the total of 


i , if any, determined 
under subparagraph (2)(a) puting the amount de- — 
ductible by the taxpayer, in res, f the particular partici- 
pating interest and the particular amounts, under subsection 

_ (2) in computing its income for the particular taxation year, 

__ (b) the amount that oe . 

(i) is the part of the non-business income tax (as defined 
ubsection 126(7)) paid by the taxpayer for the par- 
ar taxation year to a government of a country other 
da that is in respect of the particular amounts, — 


id be deductible under subsection 126(1) by the © 
ayer from the tax for the particular taxation year 
otherwise payable under this Part (within the meaning 
assigned by paragraph (a) of the definition “tax for the 
taxation year otherwise payable under this Part” in sub- 
section 126(7)) by the taxpayer if _ 
(A) the taxpayer had not deducted an amount, in re- 
___ spect of the particular amounts, under subsection (2), 
7 (B) paragraph 126 
Technical Notes: Subsection 94.4(3) is des ovide relief in circumstances 
where — because of having made, in comput income for a taxation year, a 
deduction under subsection 94.4(2) in respect of a distribution from a FIE — a tax- 
payer does not have sufficient Part I tax payable for the year against which to claim a 
foreign tax credit under subsection 126(1) in respect of taxes paid to the government 
of a foreign country on that amount distributed from the FIE. Subsection 94.4(3) is 


ot apply. 


applicable if 


Td 


ticular amounts become payable to a taxpayer in a taxation year 
Xp. er. / : Beg @ a 


udes the particular amounts in computing its income for the tax- 


nts are included in computing, in respect of a participating _ 
axpayer, an amount deducted by the taxpayer under subsection 
puting the taxpayer’s income for the taxation year. 


ere these conditions are met, subsection 94.4(3) provides that the taxpayer may 
deduct in computing the taxpayer’s income for the taxation year the amount of the 
product determined by the formula “A x B™ set out in subsection 94.4(3). 


Under the formula, A will generally be the taxpayer’s relevant tax factor (as defined 
by subsection 95(1)) for the taxation year. However, A is nil where the taxpayer is a 
corporation and the particular amounts are income from a share of the capital stock 
of a foreign affiliate of the taxpayer; in effect, the deduction under subsection 94.4(3) 
is not available in these circumstances, as the of any relief available to the 
taxpayer therwise determined und but rather section 113. 
Variable B in the formula is the lesser of two amounts. The first amount is 15% of 
the total of all amounts, if any, determined under subparagraph (2)(a)(ii) in comput- 
ing the amount deductible by the taxpayer, in respect of the particular participating 
interest and the particular amounts, under subsection (2) in computing the taxpayer's 
income for the taxation year. In general terms, this will be the amount by which, in 
respect of the participating interest, income inclusions under the -FIE regime for the 
taxation year exceed deductions from income made under the FIE regime for the 
taxation year. The second amount is the portion of the foreign tax paid in respect of 
the particular amounts that would — if the taxpayer had not made a deduction under 
subsection 94.4(2) — otherwise have been creditable by the taxpayer under subsec- 
tion 126(] he taxation year. — 

Subsection 3) is relevant where a FIE distribution is made in respect of a tax- 
payer’s participating interest and the distribution is subject to non-business income 
tax imposed by the government of a country in which the FIE is resident. Because of 
new subsection |26(1.2), described in the commentary below, a taxpayer is not enti- 
tled to a tax credit under subsection 126(1) in respect of non-business income tax 
paid by a taxpayer in respect of ‘the distribution if the taxpayer made a deduction 
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under subsection 94.4(3) in respect of the amount distributed. 


S. 94.4(3) Income Tax Act, 


Related Provisions: 87(2)(j.95) — Amalgamation — - continuing so 
149(10)(c) — Where corporation becomes or ceases to be ‘exempt. o 


Definitions [s. 94.4]: “adjusted cost base” 34, 2481); geo” 
“corporation” — 248(1), Interpretation Act 35(1); “designated cost” 94 ); 
position” — 248(1); “ennty — 94. 1d); “foreign | affiliate 951 2481) 
eign investment entity” *_.94.1(1), 94.1(2)€q);- “non- busine: -income ax” Dy 
“participating interest’ —94.1(1), 94.1(2)(s),_ 248(1); “payable’ 94. 1X0). 

94.4(1)(b); “relevant tax factor” — 95(1); “resident in Canada’ = 250, “share”, 

“taxable income” — 248(1); “taxation year” — 94. iq), a : 


Application: The July 18. 2005 draft legislation (Part 1 —NRTs aid FIEs), s 
will amend s. 94.1 to read as above, and add. ss. 94. 2 fo 94. A, caetigtle fo taxation 
years that begin after 2002, _ except that : 


(a) any election or form referred to in any of ss. . 94. f to 94, 3 made by a taxp yer 
is deemed to have been filed with the Minister of National, Revenue 


— (i) ona timely basis if it is filed with the Minister on or before the taxpayer” s 
filing-due date for the taxpayer” s taxation year that includes the me of ood . 
Assent (for the July 18, 2005 draft legislation), and > 
(ii) in the taxpayer s return of income for the tear taxation: 

_ fied by the taxpayer in the election, if it is filed with the Minister of National 
Revenue in writing in the taxpayer's return of income for the taxpayer's Le 
ation year that includes the day of Royal Assent; : 

(b) for taxation years that begin before October 30, 2003, subpara. (avai) of the 
definition “exempt interest” in ee 94. 1) is is to be re as follows: / 


(ii) a qualifying entity, or / 
(c) subject to para. (0) below, for taxation years that er on OF £ here J July 18, . 
2005, the definition “exempt business” i in subsec, 94, De is to be read without 
feference to the expression “O or _ | - 


(d) subject to para. (0) | below, for taxation ‘years that begin 0 on or be jay 18, : 
2005, subpara. (dQ) of the definition “exempt interest” in subsec. 94. 1d) i is to 
be read without reference to the expression © Or; . 


(e) for taxation years that begin ‘on or before July 18, 2005, the definition a 
vestment property” in. oe 94.1( 2 is to be 1 without vic to its: ae 


(, 
(f) for taxation years that begin on or (bebe jaly 18, 2005, para. (c) of the defi. 
nition “significant interest” i in subsec. 94. 1(1) is to be read as follows: 


(c) if the other entity is a non- discretionary trust (as defined i in subsection 
17(15)), an interest as a beneficiary under the trust, if at that time the par- 
ticular entity, or the particular entity together with entities related (other- 
wise than by reason of a right referred to in paragraph 251(5)(b)) to the 
particular entity, holds such interests under the trust that have a fair market _ 
value of 25% or more of the fair market value of all the interests as Pee / 
ciaries under the trust. : 


) for taxation years that begin on or heise jay 18, 2005, ab (ya) a the 
definition “specified interest” in subsec, 94.1 Li is to be read as follows: 


(i) the entity or individual is at that time a successor beneficiary i de- 
fined by subsection 94(1)) under the trust, or : 


(h) unless a taxpayer elects, by notifying the. Minister of National Roe in 
writing on or before the taxpayer's filing-due date for the taxpayer” S taxation 
year that includes the day on which the amending legislation i is assented to, that 
this paragraph not apply in respect of the taxpayer and a participating interest of 
the taxpayer, para. 94. 1QXC) i is in respect of the taxpayer and the participating 


interest for the taxpayer’s taxation years that begin « on or pete 7 18, ee fo. 


be read without reference to its subpara. ii); 


(i) for taxation years that begin on or before July 18, 2005, subsec. 94. 1) is to 
be read without reference to its para. {D, 


(j) for taxation years that begin. on or before July 18, 2005, para, 94. 2(9)(d) i isto 


be read without reference to the expression “(whether immediate or future, 
whether absolute or contingent or whether conditional on or subject to ne exer. 
cise of any discretion by any entity or individual) ; _ | 
(k) for taxation years that begin on or before July 18, 2005, cubpaia. ce of the 
definition “exempt interest” in subsec. 94.1(1) is to be read without reference to 

_ “(other than a controlled foreign affiliate)”; 


(1) for taxation years that begin on or before July 18, 2005, dic description ofA. 
in the definition “income allocation” i in subsec, 94. 3 Dis is to be ae as if its para. 
(f) were replaced by the following: 


(f) this Act were read without selec to subsections 204 Da and (12) and 


_104(4) to (©), | _ oo _ 
(f.1) in the case where the pees taxpayer isa eonssraion sesiecat in / 
_ Canada, dividends received by the non-resident entity in the particular tax- 
ation year from a foreign affiliate of the particular taxpayer were included - 
in computing the income of the non-resident entity for the particular ae 
tion year only where _ 
( i) the particular taxpayer did not thaw a qualifying interest Gate the 
meaning assigned by paragraph 95(2)(m)) in the foreign te at the | 
time the dividends were received, or co 


Part I, Division B 


tee of Ai in the ae i 
read as follows: 
(h) the expression “controlled oe al 
definition “exempt interest” * referred to a ‘controlled foreign affi 
_ particular oe a not toa controlled dioce affiliate of the no 
entity, : 


@) subject to para. (0) slew: or Gren ye 


2005, subparas. 94. 3(2)(b)(vi) to (ix) are to be re 


(vi) the particular participating interest isa specified i interest ina trus fie 
_ is an exempt foreign trust because of paragraph (f) of the definition “ex 
_empt foreign trust” in subsection 94(1) and the trust holds, at any time 
the particular taxation year, property in rope of which it has waived ; 
right to receive an amount, or - 


. (vii) subsection 94. 29) applies to the taxpayer for the particular taxat 
year in nee 7 the ie paticnene inter t 


©. unless 2 a trust elects under para. Gj) of the Application c of tt ae proposed am: 
ment to s. 94 that that para. not apply in respect of it, for taxation. years ¢ 
_ begin on or before July 18, 0%, in aeplying, 8S. 94. 1 to Ce in 1 pee 
interest in the trust 
: @ the reference to ‘one wh ori is to be read as a reference to a 
___(g)” in the definitions “exempt business”, “exempt interest” and ‘ ‘specifi 
interest” i in subsec. 94.1(1) and in. subpara. 94.1Q2)C)G), 
a para, (a) of the definition “foreign investment a in oo a 

is to be read as follows: _ 
. (a) at the end of its taxation year that includes that time, it is: an ex 
- empt foreign trust (as defined in subsection 94(1)) because of any 0: 
paragraphs (a) to. (f of that definition or because of paragraph (g) ¢ 
that definition (read ween reference to cae ue) of that 
SANE : re 


and - 
(iii) subparas. oe 32(b)(vi) to - are to te read as s follows: 


(vi) the particular participating interest is a specified interest in a trust 
that is an exempt foreign trust because of paragraph (g) of the defini 
tion ° ‘exempt foreign trust” in subsection 94(1) and the trust holds, 
any time in the particular taxation year, property in ee of which it 
has waived a right to receive an amount, oF 


(vil) subsection 94.2(9) applies to the taxpayer for the pacuchiel tax: 
tion year in respect of the particular participating interest. 


Notice of Ways and Means Motion, federal budget, February 16, “1999 
Non-resident trusts and foreign-based investment funds 


(8) That the provisions of the Act governing the taxation of 
(a) trust beneficiaries and non- -resident trusts, and — 


—(b) taxpayers resident i in Canada who os interests in foreign-based in investm 
funds : . : a _ : 


be modified in accordance with poneek described | in the budget doounens t 
by the Minister of Finance in the House of Commons on February 16, 1999. 


Federal budget, Supplementary information, pena | 16, 1999: Non-res 
dent trust and foreign- -based investment fund rules 


Canadians have significantly increased their holdings of investments in ‘brea coun 
tries over the past ten years. This reflects the globalization of capital markets 
recognizes the benefits of portfolio diversification. However, tax planning techniqu 
have developed to create advantages from using forei gn-based investment funds an 
non-resident trusts in comparison with Canadian-based investment vehicles. — 


The Income Tax Act contains provisions that are designed to prevent the use by ta 
payers of foreign-based investment funds and non-resident trusts to avoid Canadi 
tax. The purpose of the rules is to ensure that an appropriate amount of Canadian 
is paid on the foreign investment income earned by taxpayers through such vehi 
in order to provide a level playing field with Canadian-based investment vehicl 


There is growing ‘evidence that the objectives of the current provisions ¢ of the Act 
not being fully met and that high-income individuals are able, in some cases, to a 
Canadian tax by investing in foreign-based investment funds and by contributir 
property to non-resident trusts. Such an outcome is inconsistent with a fair and 1 ne 
tral tax system, erodes the Canadian tax base and is contrary to the Me inten 
the current tules. 


Background 


Canadian investment funds are taxed annually on the income and capital gains accu- 
mulated in the funds but not allocated to investors. Investors in such funds are taxed 
annually on the income and capital gains of the funds allocated to them, as well as on 
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any taxable capital gains arising on the disposition of their intere 


t in the fund. As a 
result, the Canadian tax base is protected, 


fnvestment funds located outside Canada are generally not subject to tax in Canada. _ 


Where such funds face little or no tax in their country of residence, Canadian inves- 


tors holding interests in such vehicles may benefit from a significant deferral of tax _ 


on income and realized capital gains retained in the funds over the years. Further- 
more, on the disposition of their interest in a foreign- based investment fund, inves- 
tors may also be able to convert ordinary income to capital gains, which are taxed at 
a lower rate. These tax advantages have resulted in a growing number of Canadians 


investing in foreign-based funds. . 


Issue. ] 


The Income Tax Act contains rules that attempt to eliminate these tax advantages. 


‘Where a Canadian makes an investment in a foreign-based investment fund and one 
of the main reasons for acquiring, holding or having the interest in such property is to 


avoid Canadian tax, a notional annual allocation of income is imputed to the taxpayer 


and subject to tax. This notional amount is determined by multiplying the cost of the 
faxpayer’s interest in the fund by a prescribed interest rate. 


The current provision, however, has rarely been applied, Reveni 
difficulty in enforcing this provision because of the frequent lac 
the challenge of establishing that the interest in the foreign 
was acquired primarily to avoid Canadian tax. Although the 


effective when first introduced in 1984, its impact h 
provision has been applied, it has been critici 
amount that may bear no relationship to the ac 


These deficiencies and the resulting erosion of the Canadian | 
actions that the government is proposing in this budget. 
[See also portions reproduced under 94—ed.] : 

SS r—<“—s—s—rS 2 
The budget sets forth an approach to address the deficiencies in the current rules 
governing foreign-based investn 
the proposals is to enhan 
income earned from inve 


ind, and income earne vesting in | 
proposals would not prevent Canadians. 
from investing in foreign 
non-resident trusts, but ar 
a. 


Consultations will be initiated on the following proposed modifications to the tax 
tules governing foreign-based investment funds: i 


+ That the proposed rules apply to interests in a foreign-based 
_ Subject to a number of exceptions noted below. Taxpa' : 

_ hually, to tax on their pro-rata share of all the undistribu fe 
eign-based investment fund where they have access rmation — 
about the income of the fund (the income accrual appr 
controlled foreign affiliates of Canadian taxpayer 


tequired to add to or deduct from their income, D 
crease or decrease in the market value of their interest (the “mark- 
market” approach). These rules would replace the tax | tes 
‘one of the main reasons for the taxpayer acquiring, holding or having an interest 
in a foreign-based investment fund was to avoid Canadian taxation”. The rules 
_ Would not apply where the foreign-based investment fund annually distributes or 
_ allocates to Canadian investors all of the fund’s income to which those investors 
are entitled. — . . ZS 


* That a foreign-based investment fund be defined as any non-resident corpora- _ 


_ tion, trust, fund or other entity where more than 50 per cent of the cost of the 


entity's assets are investment properties. Look-through rules would apply in re- 
in other entities for the purpose of making this — 


Spect of significant investments 
_ determination. Where trusts are subject to the proposed non-resident trust rules, 


_ Such trusts would not be subject to these rules. 


° 


That investment funds situated in the United States not be subject to these rules 
since tax avoidance and deferral Opportunities are not a concern through the use 
of such vehicles. _ 


* That a five-year exception for temporary residents and new immigrants apply. 
Additional exemptions could be contemplated to remove from the rules foreign- 
based investment funds that are clearly not used to avoid or defer Canadian tax. 


* That the proposed rules apply to any taxation year commencing after 1999, with 
Tespect to any interest in a foreign-based investment fund (in which the taxpayer 

does not already own an interest) not covered by the exceptions, acquired by a 
adian resident on or after February 16, 1999. All interests in any foreign- 

_ Pased investment fund not covered by the exceptions would be subject to the 
proposed rules for taxation years commencing after 2000. 


5. (1) Definitions for this subdivision — In this subdivision, 


nt funds and non-resident trusts. The objective of _ 
ss in the tax system in relation to the taxation of _ 
sign-based investment funds and contributing _ 


estment funds or from contributing property to 
© ensure that there is no tax advantage in doing — 


credit for foreign income taxes paid by the fund. Al uid 


Proposed Amendment ~~ 95(1) opening words 


95. (1) Definitions re foreign a 
(other than in sections 94 to 94.4),  . 
Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), subsec. 


19(1), will amend the opening words of subsec. 95(1) to read as above, applicable to 
taxation ears, of a foreign affiliate of a taxpayer, that begin after 2002. 


In affiliates — In this subdivision 


Tech otes: Subsection 95(1) sets out definitions that are relevant for the 
901095, — _ 
amended so that these definitions do not apply for the purposes | 
except where the definition applies for the purposes of the Act 
subsection 248(1). This amendment applies to taxation years 


ous definitions in subsection 95( 1) are also being amended. 


“active business” of a foreign affiliate of a taxpayer means any 
business carried on by the affiliate other than 


(a) an investment business carried on by the affiliate, or 


(b) a business that is deemed by subsection (2) to be a business 
other than an active business carried on by the affiliate; 


Related Provisions: 95(1)‘income from an active business” — What income in- 
cluded; 248(1) — Meanings of “active business” and “business”. 


History: The definition “active business” added to subsec. 95(1) by 1995, c. 21, sub- 
sec. 46(3), applicable to taxation years of foreign affiliates of taxpayers that begin after 
1994 except that, where there has been a change in the taxation year of a foreign affili- 
ate of a taxpayer in 1994 and after February 22, 1994, the new definition applies to 
taxation years of such foreign affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation: or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


“controlled foreign affiliate”, at any time, of a taxpayer resident in 
Canada means a foreign affiliate of the taxpayer that was, at that 
time, controlled by 


Proposed Amendment — 95(1)“controlled foreign 
— affiliate” opening words 


time of a taxpayer resident 


“controlled foreign affiliate”, at a 
axpayer that is, at that 


in Canada, means a foreign affilia 
time, a controlled foreign affiliate payer because of para- 
graph 94.1(2)(h) or that is, at tha ntrolled by 
Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), subsec. 
19(2), will amend the opening words of the definition “controlled foreign affiliate” in 
subsec. 95(1) to read as above, applicable to taxation years, of a foreign affiliate of a 
taxpayer, that begin after 2002. : 


Technical Notes: In computing the income for a taxation year of a taxpayer 
resident in Canada, subsection 91(1) requires the inclusion of a specified percentage 
of the gn accrual property income (FAPI) of any controlled foreign affiliate of 
order to eliminate overlap between the FAPI rules and the rules for 
nt entities in sections 94.1 to 94.4, the latter rules generally do not 
of a taxpayer’s interest in a controlled foreign affiliate of a taxpayer 
An election is provided under new paragraph 94.1(2)(h) under 
ffiliate of a taxpayer can be treated as the taxpayer's controlled 


foreign affiliat _ 
The definition “controlled foreign affiliate” is amended to refer to foreign affiliates 
that are deemed by paragraph 94.1(2)(h) to be controlled foreign affiliates. 
(a) the taxpayer, 
(b) the taxpayer and not more than four other persons resident in 
Canada, 
(c) not more than 4 persons resident in Canada, other than the 
taxpayer, 
(d) a person or persons with whom the taxpayer does not deal at 
arm’s length, or 


(e) the taxpayer and a person or persons with whom the taxpayer 
does not deal at arm’s length; 
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Proposed Amendment — 95(1)“controlled foreign 
affiliate” 


“controlled foreign affiliate”, at any time of a taxpayer rosie 
in Canada, means a foreign affiliate of the taxpayer that 


(a) is, at that time, a controlled foreign affiliate of the taxpaye : ° 


because of paragraph 94.1(2)(h), - 
(b) is, at that time, controlled by the taxpayer, or 


(c) would, at ‘that time, be controlled by the taxpayer if the 
taxpayer owned each share of the capital stock of the foreign 
affiliate that is owned, at that time, by oo 


(i) the taxpayer, 


(ii) each person that does not deal at arm’s eae with he . 


taxpayer, 

(iii) each of not more than four persons (other than the tax- 
payer or a person described in So G@)) iesidionn in 
Canada, and 


(iv) each person that does not deal at arm’s jonah with a 
person resident in Canada described in subparagraph (ili); 


Application: The February 27. 2004 draft legislation (Part 2 — foreign affiliates), 
subsec. 133(1), will amend the definition “controlled foreign affiliate” in subsec. 
95(1) to read as above, applicable fo taxation years, of a foreign affiliate of a tax- 
payer, that begin after 1995, except that 
(a) for taxation years, of a foreign affiliate of a taxpayer, that begin after 2002 
and on or before February 27, 2004, the definition is to be read as follows: 
“controlled foreign affiliate’, at any time of a taxpayer resident in Canada, 
means a foreign affiliate of the taxpayer that 
(a) is, at that time, a controlled foreign affiliate of the taxpayer be- 
cause of paragraph 94.1(2)(h), 
(b) is, at that time, controlled by the taxpayer, or 
(c) would, at that time, be controlled by the taxpayer if the taxpayer 
owned each share of the capital stock of the foreign affiliate that is 
owned, at that time, by : 
(i) the taxpayer oe not more than four other boon. Se in 
Canada. ’ . 
Gi) not more than four persons resident in Canada (other than the — 
taxpayer or persons with whom the taxpayer does not deal at 
arm’s length), or ; 
(iii) the Ba and each Pen with whom the taxpayer does 
not deal at arm’s length. ; 
(b) for taxation years, of a foreign affiliate of a taxpayer, that nee after 1995 
and before 2003, that definition is to be read as follows: , 
“controlled foreign affiliate’, at any time of a taxpayer resident i in Canada, _ 
means a foreign affiliate of the taxpayer that 
(a) is, at that time, controlled by the taxpayer, or 
(b) would, at that time, be controlled by the taxpayer if the taxpayer 
owned each share of the capital stock of the foreign affiliate that is 
owned, at that time, by : ; J 
(i) the taxpayer and not more than fo other persons s resident in - 
Canada. 
Gi) not more than four persons resident in Canada (other than the 
taxpayer OF persons with whom the aed does not deal at 
arm’s length), or : ; : 
(iii) the taxpayer and each person with whom the a wees dues 
not deal at arm’s length. 
Technical Notes: In subsection 95(1), a “controlled foreign affiliate”, at any time. 
of a taxpayer is defined to mean a foreign affiliate of the eae that is, at that time, 
controlled by y ; Co 


« the taxpayer, 


e the taxpayer and not more than four other persons resident in Canada, 


* not more than four persons resident in Canada, other than the taxpayer, 
+ a person or persons with whom the taxpayer does not deal at arm’s length, or 


+ the taxpayer and a person of persons with whom the taxpayer does not deal at 
arm’s length. 
The definition “controlled foreign affiliate” is amended to provide that a “controlled 
foreign affiliate”, at any time, of a taxpayer resident in Canada means a foreign affili- 
ate of the taxpayer at that time that 
+ is, at that time, a controlled foreign affiliate of the pte because of proposed 
new paragraph 94.1(2)(h), 


Income Tax Act, Part I, Division B 


ae is, at that time. ee ee the taxpayer, 


e woul, at that ame, be controlled by the taxpayer if the ‘expaye, wned e 
yay of the capital sock of the eS affiliate Lo is owned: at that time, b 


— the taxpayer. 
— each person that aoe not deal 2 at arm’s length with the taxpay. oe 


= Sich of not more than four | persons (other than the taxpayer ora person thar 
_ does not deal at arm’s length with the texpayes resident | in Canada, and 


— each person that does not deal at arm’s length with any of the four oe. 
resident in Canada. 
For information about proposed new es 94.1(2)(h). see the October 20, 2003 2 
legislative proposals released by the Department of a — with AONE 
dent trusts and foreign investment entities. : 
With respect to applying the definition * ‘controlled foreign affiliate”, note the at 
proposed new paragraphs re to (. For more — see jhe commentaries: 
those paragraphs. 
The new definition of “controlled ee affiliate” applies to taxation vents: (e) 
foreign affiliate of a taxpayer, that begin after 1995. However, for taxation years 
foreign affiliate of a taxpayer that begin after 2002 and on or before February 27 
2004, the term “controlled foreign affiliate” would be defined as described belo 
“controlled foreign affi liate”, at any time, of ¢ a taxpayer resident in Ca 
means a foreign affiliate of the taxpayer that 
* is, at that time, a controlled foreign affiliate of the taxpayer | heeds of pr 
posed new paragraph 94.1(2)(h), 


+ is, at that time, controlled by the gays or 


+ would, at that time, be controlled by the taxpayer if the taxpayer owned eae 
share of the capital stock of the foreign affiliate that is owned, at that 
by 


— the taxpayer and not more than four other persons resident in Canad. 


= not more than ou persons resident in Canada (other than the taxpe 
or persons with whom the taxpayer does not deal at arm’s length), 


_— the taxpayer and each person with wee the taxpayer does not des 
arm’s length. : : 


For taxation years, of a foreign affiliate of a taxpayer that begin after 1995 and befor 
2003, the term “controlled foreign affiliate” would be defined as described below, 


“controlled foreign affiliate’, at any time, of a taxpayer resident in. Ca: 
means a foreign affiliate of the taxpayer that 
+ is, at that time, controlled by the taxpayer, or 


* would, at that time, be controlled by the taxpayer if the taxpayer owned ¢ 
share of the capital stock of the foreign affiliate that is ee at thats ti 
by 


— the taxpayer and not more than four other persons resident in 7 | 


— not more than four persons resident in Canada (other than the taxpaye 
or persons with whom the taxpayer does not deal at arm’s length), 4 


— the taxpayer and each person with whom the es does not de 
arm’s length. ee 


Related Provisions: 17(15)“controlled foreign affiliate” — Application of definition 
to loan by corporation to non-resident; 94(3)(a)(x) [proposed] — Application to trus 
deemed resident in Canada; 94.1(1)exempt interest’(a)(i) — CFA excluded from for 
eign investment entity (FIE) rules; 94.1(2)(h) — Where entity deemed to be CFA an 
thus excluded from FIE rules; 95(2)(u) — Shares deemed owned proportionately b 
each shareholder; 95(2)(v)-(x) — Shares held through trust or partnership deeme’ 
owned proportionately; 128.1(1)(d) — Foreign affiliate becoming resident in Canad’ 
deemed to have been controlled foreign affiliate; 233.4(4) — Reporting requirement: 
248(1)“controlled foreign affiliate’ — Definition applies to entire Act; 256(6), (6. cal 
Meaning of “controlled”. 

History: Paras. (c) to (e) of “controlled foreign affiliate” in subsec. 95(1) substitute 
for para. (c) by 1994, c. 7, Sch. II (1991, c. 49), subsec. 71(1), applicable to tana 


years commencing after July 13, 1990. Para. (c) formerly read: 
{ 


(c) a related group of which the taxpayer was a member; | 
Proposed Addition — 95(1)“entity” 


“entity” includes an association, a corporation, a fund, a na 
person, a joint venture, an arom a partnership, a sync 
and a trust: 
Application: The February 27, 2004 draft legislation (Part 2— foreign affil 


subsec. 133(7), will add the definition “entity” to subsec. 95(1), applicable in respi 
taxation years, of a foreign affiliate of a taxpayer, that end after December 19 


Technical Notes: The new definition “entity” in subsection 95(1) is relevan 


proposed new subsection 95(3.6). An entity is defined as including an association \ 
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corporation, a fund, a natural person, a joint venture, an organization, a partnership, a | (a) of the definition is amended to clarify that property does not meet the require- 
syndicate and a trust. oe a ments of that paragraph unless the property is used or held by the foreign affiliate 
This new definition applies in respect of taxation years, of a foreign affiliate of a tax- | Principally for the Purpose of gaining or producing income from an active business 
payer, that end on or after December 20, 2002. . that is carried on by it. ee . 
Paragraph (b) of the definition “excluded property” provides that shares owned by a 
“excluded property” of a foreign affiliate of a taxpayer means any | foreign affiliate of a taxpayer in the capital stock of another foreign affiliate of the 
property of the foreign affiliate that is taxpayer are excluded property if all or substantially all of the property of the other 


: ah 5, ee, foreign affiliate is excluded property. Paragraph (b) of the definition is amended to 
(a) used or held by the foreign affiliate principally for the PUr~ | clarify that sh es owned by a foreign affiliate of a taxpayer in the capital stock of 
pose of gaining or producing income from an active business, another 1 filiate of the taxpayer do not meet the requirements of that para- 
(b) shares of the capital stock of another foreign affiliate of the bstantially all of the fair market yalue of the property of 
taxpayer where all or substantially all of the property of the errs ope OF that other foreign ies Y 
other foreign affiliate is excluded property, or - 
(c) an amount receivable the interest on which is, or would be if 
interest were payable thereon, income from an active business 
by virtue of subparagraph (2)(a)(ii), active business because of subparagraph 95(2)(a)(ii). Paragraph (c) of the definition 
a stay rspenu ao vr is amended to broaden the meaning of “excluded property” to include property all or _ 
Proposed gba 2S 95(1 ve cl ided substantially all of the income from which would be income from an active business. 
_property”(a)—(c.1) - : e inco 
he foreign affiliate princip 


finition “excluded property” provides that an amount rec Va 
perty of a foreign affiliate of a taxpayer if the interest on the _ 
or would be if interest were payable on it, income from an 


including income that would be deemed to be income from an active business by 
amended paragraph 95(2)(a) if that paragraph 


read without reference to subpar- 
mentary to paragraph 95(2)(a). 
ed property” to include pro- 


agraph (v). For additional information, see ¢ 
New paragraph (c.1) is added to the defin on 
: - rrrrC—~s— iS perty arising under or as a result of an : 
ares of the capital stock of another forei § prvide fr he pce ae 

xpayer where all or substantially all of the 
€ property of the other foreign affiliate 
roperty, of that other foreign affiliate, 


* provides for the purchase, : sale « 


foreign affiliate of a tax- 
_ payer to 1 amount that was receivable _ 
_ under an agreement that relates to the sale of excluded property or with respect 
ee CC — to. an amount that was receivable and was a Property described in amended para- 
) property all or substantially all of the incom TO1 | Staph (c) of the definition, of fluctuations in the value of the currency in which _ 
- WOU _ if there were income from the property, in- the amount receivable was denominated, — 
business including income that would be New paragraph (c.1) of the definition “excluded property” will, for example, address 
from an active business by paragraph _ | a situation where the affiliate enters into an’ agreement (the “sale agreement”), relat- 
e read without reference fo subpara- _ | ing to th sale of excluded property, in which the amount receivable under the sale 


'* can reasonably be considered to have been r 
payer to reduce the affiliate’s risk, with respec 


operty, 


nominated in a currency other than the affiliate’s calculating « 
der to reduce the affiliate’s risk of fluctuations in the va 
the amount receivable under the sale agreement is denomi- _ 
ito a currency hedging agreement with respect to all or a portion of 
int receivable. In such a situation, new paragraph (c.1) ensures that the in- 
come or loss from that hedge receives the same income characterization as the in- 
come or loss from the property being hedged; i.e., the income or loss from that hedge 
is considered to be income or loss from the sale of excluded property. 


New paragraphs (a), (c) and (c.1) of the definition “excluded property” apply to taxa- 
tion years, of a foreign affiliate of a taxpayer, that begin after December 20, 2002. 
Those paragraphs are part of the Global Section 95 Election package described 
New paragraph (b) of the definition “excluded property” applies to taxation years, of 
a foreign affiliate of a taxpayer, that begin after December 20, 2002, 


and, for the purposes of the definitions “foreign affiliate” in this 
subsection and “direct equity percentage” in subsection (4) as they 
apply to this definition, where at any time a foreign affiliate of a 
taxpayer has an interest in a partnership, 


(d) the partnership shall be deemed to be a non-resident corpora- 
tion having capital stock of a single class divided into 100 issued 
shares, and 


(e) the affiliate shall be deemed to own at that time that propor- 
udes the day that is the third anniversary of the tion of the issued shares of that class that 


eives Royal Assent, filed with the Minister of (i) the fair market value of the affiliate’s interest in the part- 


y to revoke the election, the election is deemed, nership at that time 

this paragraph, never to have been made. mae 

| 1 
hstanding subsecs. 152( (5) of the Act, any assessment of a taxpayer's ye rf : : 4 ‘ 
erest and penalties payable under the Act for any taxation year shall be made (11) the fair market value of all interests in the partnership at 
necessary to take an election or revocation referred to above into account. that time; 
ical Notes: [Global Section 95 Election — See under 95(2)(a) — ed.} Related Provisions: 85.1(4)(a)— Exception to share-for-share exchange rules 
Start Section 95 Election — See under 95(1)“taxable Canadian business” — where foreign affiliate’s property is substantially all excluded property; 93(1.4) — Dis- 


position by FA of share of FA —share deemed not to be excluded property; 
94, 1(1)“exempt property”’(b)(ii) — Excluded property exempt from foreign investment 


E. cluded property, im subsection 95(1) of the ee ae ae entity rules; Reg. 5907(5.1) — Rules on disposition of excluded property by FA. 


of computing the foreign accrual property income (FAPI) and the tax sur- 


d deficits of a foreign affiliate of a taxpayer. Under the definition “foreign | History: That portion of the definition “excluded property” following para. (c) substi- 
Operty income” in subsection 95(1), capital gains and losses from the dis- tuted by 1994, c. 7, Sch. If (1991, c. 49), subsec. 71(2), applicable after 1989. That 


excluded property are disregarded in computing FAPI except in the cir- portion formerly read: 


set out in the description of B in the definition of FAPI. and for the purpose of this definition, where a foreign affiliate of a taxpayer has 


a) of the definition “excluded property’ provides that any property used an interest in a partnership and the fair market value of the interest is equal to or 
y the foreign affiliate principally for the purpose of gaining or producing greater than 10% of the fair market value of all interests in the partnership, the 
( from an active business is excluded property under that definition. Paragraph partnership shall be deemed to be another foreign affiliate of the taxpayer and the 


S. 95(1) exc Income Tax Act, 


interest of the foreign affiliate in the partnership shall be deemed to be shares of 
the capital stock of that other foreign affiliate, 


“foreign accrual property income” of a foreign affiliate of a tax- 
payer, for any taxation year of the affiliate, means the amount deter- 
mined by the formula 


(A+A1+A.2+B+C)-(D+E+F+G+H) 
ae Proposed Amendment — 95(1)“foreign accru 


property income” formula _ 


= ASALFA2S BR) DeEtE eG 
Application: The July 18, 2005 draft legislation (Part I — NRTs and FIEs), subse 


$F 


19(3), will amend the formula in the definition “foreign accrual property inco 
subsec. 95(1) to read as above, applicable to taxation years, of a foreign affi 

taxpayer, that begin after 2002, -.—=—r—— 
Technical Notes: The FAPI of a controlled foreign affiliate of a taxpayer reside 
in Canada must be allocated to the taxpayer in accordance with subsection | 1) 
Under its definition in subsection 95(1), FAPI includes certain amounts that would — 

be included in the affiliate’s income under existing subsection 94.1(1) if that subse 
tion were read in the manner specified in the description of C of the definition. 
the defi- 

, special — 


Existing section 94.1 is being repealed. Accordingly, the description of Cin 
nition “foreign accrual property income” is also repealed. There are, however 
rules in new paragraph 95(2)(g.3) with regard to the application of sections 94.1 to 

94.4 to a foreign affiliate. Amounts determined under paragraph 95(2)(g.3) will be 
included in FAPI under the description of “A” in the definition “foreign accrual pro- 
perty income”. For detail on paragraph 95(2\(g.3), see the commentary on that — 


where 


A is the amount that would, if section 80 did not apply to the affili- 
ate for the year or a preceding taxation year, be the total of the 
affiliate’s incomes for the year from property and businesses 
(other than active businesses) determined as if each amount de- 
scribed in clause (2)(a)(ii)(D) that was paid or payable, directly 
or indirectly, by the affiliate to another foreign affiliate of either 
the taxpayer or a person with whom the taxpayer does not deal 
at arm’s length were nil where an amount in respect of the in- 
come derived by the other foreign affiliate from that amount that 
was paid or.payable to it by the affiliate was added in computing 
its income from an active business, other than 


(a) interest that would, by virtue of paragraph 81(1)(m), not 
be included in computing the income of the affiliate if it were 
resident in Canada, 


(b) a dividend from another foreign affiliate of the taxpayer, 


(c) a taxable dividend to the extent that the amount thereof 
would, if the dividend were received by the taxpayer, be de- 
ductible by the taxpayer under section 112, or 


(d) any amount included because of subsection 80.4(2) in the 
affiliate’s income in respect of indebtedness to another cor- 
poration that is a foreign affiliate of the taxpayer or of a per- 
son resident in Canada with whom the taxpayer does not deal 
at arm’s length, 


A.1 is twice the total of all amounts included in computing the af- 
filiate’s income from property or businesses (other than active 
businesses) for the year because of subsection 80(13), 


A.2 is the amount determined for G in respect of the affiliate for 
the preceding taxation year, 


Bis such portion of the affiliate’s taxable capital gains for the year 
from dispositions of property, other than dispositions of ex- 
cluded property to which none of paragraphs (2)(c), (d) and (e) 
apply, as may reasonably be considered to have accrued after its 
1975 taxation year, 


ae _ property income”B 

B is the portion of the affiliate’s income (to the extent that the 
income is not included under the description of A), or of the 
affiliate’s taxable capital gains that can reasonably be consid- 


Part I, Division B 


) TC - 
. inder subsection 40 2 


spect of as 


to in subpa 


oreign accrual property income” 
section 95(1) is amended to ‘include income (other than income included 1 
income”) and | 


_« from dispositions of excluded property where any of paragraph 
——-95(2)(c), (€.2). @), (LD, (e), (e.1), (e.3) to (€.5) and (£4) applies in respect 


cs gains arising under subsection 40(3) in respect ofa share because of a divid 

__ referred to in subparagraph 95(2)(e.3)(iv) or (€.4)(v) on the share, 
which income or capital gain can reasonably be considered to have accrued after 
affiliate’s 1975 taxation year. _ - 


Second, the description of E in the definition of “foreign accrual property income 
amended to remove the reference to dispositions of excluded property to which no 
of paragraphs 95(2)(c), (4) or (€) apply, and replace it with a reference to disposi 
of excluded property. _  . 


C is, where the affiliate is a controlled foreign affiliate of the tax 
payer, the amount that would be required to be included in com 
puting its income for the year if | 


(a) subsection 94.1(1) were applicable in computing tha 
income, 


(b) the words “earned directly by the taxpayer” in that sub 
section were replaced by the words “earned by the perso 
resident in Canada in respect of whom the taxpayer is a for 
eign affiliate”, 


(c) the words “other than a controlled foreign affiliate of th: 
taxpayer or a prescribed non-resident entity” in paragrap, 
94.1(1)(a) were replaced by the words “other than a pre 
scribed non-resident entity or a controlled foreign affiliate ¢ 
a person resident in Canada of whom the taxpayer is a COL 
trolled foreign affiliate”, and 


(d) the words “other than a capital gain” in paragrap 
94.1(1)(g) were replaced by the words “other than any i 
come that would not be included in the taxpayer’s foreig 
accrual property income for the year if the value of C int) 
definition “foreign accrual property income” in subsectic 
95(1) were nil and other than a capital gain”, ! 


_incomeC 
Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIs), 
19(4), will repeal the description of C in the definition “foreign accrual prope 
come”, applicable to taxation years, of a foreign affiliate of a taxpayer. that be 


Technical Notes: See under 95(1)“foreign accrual property income” formula 


_ Proposed Repeal — 95(1)“foreign accrual prope 


tee fF 


D is the total of the affiliate’s losses for the year from property a 
businesses (other than active businesses) determined as if the 
were not included in the affiliate’s income any amount deserit 
in any of paragraphs (a) to (d) of the description of A and as 
each amount described in clause (2)(a)(ii)(D) that was paid | 
payable, directly or indirectly, by the affiliate to another fore { 
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affiliate of either the taxpayer or a person with whom the tax- 
payer does not deal at arm’s length were nil where an amount in 
respect of the income derived by the other foreign affiliate from 
that amount that was paid or payable to it by the affiliate was 
added in computing its income from an active business, 


E is such portion of the affiliate’s allowable capital losses for the 
year from dispositions of property, other than dispositions of ex- 
cluded property to which none of paragraphs (2)(c), (d) and (e) 
apply, as may reasonably be considered to have accrued after its 
1975 taxation year, 


roperty income”E 


endment — 95(1)“foreign accrual 


the amount of the foreign affiliate’s allowable capital losses — 
or the year from dispositions of property (other than excluded _ 
property) that may reasonably be considered to have accrued — 
after its 1975 taxation year, _. 

plication: The February 27, 2004 draft legislation (P. 
3(4), will amend the description of E in the form 
ual property income” in subsec. 95(1) to read as 
Xation years, of a foreign affiliate of a taxpayer, { 


der 95(1)“foreign accrual pre 


F is the amount claimed by the taxpayer, which amount may not 
be greater than the amount prescribed to be the deductible loss 
of the affiliate for the year, 


is the amount, if any, by which 


(a) the total of amounts determined for A.1 and A.2 in re- 
spect of the affiliate for the year, and 


exceeds 


(b) the total of all amounts determined for D to F in respect 
of the affiliate for the year, and 
He is 

(a) where the affiliate was a member of a partnership at the 
end of the fiscal period of the partnership that ended in the 
year and the partnership received a dividend at a particular 
time in that fiscal period from a corporation that was, for the 
purposes of sections 93 and 113, a foreign affiliate of the tax- 
payer at that particular time, the portion of the amount of that 
dividend that is included in the value of A in respect of the 
affiliate for the year and that is deemed by paragraph 
93.1(2)(a) to have been received by the affiliate for the pur- 
poses of sections 93 and 113, and 


(b) in any other case, nil; 


Related Provisions: 40(3)(d) — Deemed gain where ACB would become negative: 
33(1)(m) — ACB of offshore investment fund property; 95(2) — Determination of cer- 
ain components of FAPI: 152(6.1) — Reassessment to apply FAPI loss carryback; 
'48(1)“foreign accrual property income” — Definition applies to entire Act: 257 — 
‘ormula cannot calculate to less than Zero. 


distory: The formula in the definition “foreign accrual property income” in subsec. 
'5(1) amended to add “ + H” by 2001, c. 17, subsec. 73(1), applicable after November 
999, 


he description of A.1 in the definition “foreign 
le said c. 17, subsec. 73(2) to replace the reference to the expression “4/3 of” with a 
ference to the word “twice”, applicable to taxation years that end after February 27, 
000 except that, where a taxation year of a foreign affiliate of a taxpayer includes 
ebruary 28, 2000 or October 17, 2000, or began after February 28, 2000 and ended 
*fore October 17, 2000, the reference to the word “twice” shall be read as a reference 
) the expression “the fraction that is the reciprocal of the fraction in para. 38(a), as 
nended by 2001, c. 17, that applies to the foreign affiliate for the year, multiplied by”. 


accrual property income” amended by 


he description of F in the definition “foreign accrual property income” amended by 
€ said c. 17, subsec. 73(3), applicable to foreign affiliates’ taxation years that begin 
ter November 1999. The description of F formerly read: 


F is the amount prescribed to be the deductible loss of the affiliate for the year 
and the five immediately preceding taxation years, and 
le description of H in the definition “foreign accrual property income” added by the 
id c. 17, subsec. 73(4), applicable after November 1999, 


Tas. (c) and (d) added to the description of C in the definition “foreign accrual pro- 
tty income” in subsec, 95(1) by 1998, c. 19, subsec. 122(2), para. (c) applicable to 
ation years that end after November 1991, para. (d) applicable to taxation years that 


gin after June 19, 1996. 


S. 95(1) for 


The formula in the definition “foreign accrual property income” in subsec, 95(1) 
amended, and the descriptions of A.1 and A.2 added, by 1995, c. 21, subsecs. 32(1), 


(2), applicable to taxation years that end after February 21, 1994. The formula formerly 
read: 


(A+B+C)-(D+E+F) 


The opening words of the description of A in the definition “foreign accrual property 
income” in subsec. 95(1) amended by 1995, c. 21, subsec. 78(2), applicable to taxation 
years of foreign affiliates of taxpayers that begin after 1994 except that, where there 
has been a change in the taxation year of a foreign affiliate of a taxpayer in 1994 and 
after February 22, 1994, the amended description of A applies to taxation years of such 
foreign affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation year of such foreign affiliate. 


In these instances, for taxation years that end after February 21, 1994, the opening 
words of the description of A should be read as follows (1995, c. 21, subsec. 78(1)): 


A is the amount that would, if section 80 did not apply to the affiliate for the 
year or a preceding taxation year, be the total of the affiliate’s incomes for 
the year from property and businesses (other than active businesses), other 
than 


The opening words of the description of A formerly read: 


A is the total of the affiliate’s incomes for the year from property and busi- 
nesses other than active businesses, other than 


The description of D in the definition “foreign accrual property income” in subsec. 
95(1) amended by 1995, c. 21, subsec. 46(2), applicable to taxation years of foreign 
affiliates of taxpayers that begin after 1994 except that, where there has been a change 
in the taxation year of a foreign affiliate of a taxpayer in 1994 and after February 22, 
1994, the amended legislation applies to taxation years of such foreign affiliate of the 
taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 

The description of D formerly read: 

D is the total of the affiliate’s losses for the year from property and businesses 
(other than active businesses) determined as if there were not included in the 
affiliate’s income any amount described in any of paragraphs (a) to (d) of the 
description of A, 

The description of G added to the definition “foreign accrual property income” in sub- 
sec. 95(1) by 1995, c. 21, subsec, 32(3), applicable to taxation years that end after 
February 21, 1994. 


Para. (d) of the description of A in “foreign accrual property income” added by 1994, c. 
7, Sch. If (1991, c. 49), subsec. 71(3), applicable to 1987 er seg. 

The description of D in “foreign accrual property income” amended by 1994, c. 7, Sch. 
II (1991, c. 49), subsec. 71(4), to parenthesize “other than active businesses” and to 
substitute “paragraphs (a) to (d)” for “paragraphs (a), (b) or (c)”, applicable to 1987 ef 
seq. 

Selected Cases [95(1)“foreign accrual property income”]: Canada Trustco 
Mortgage Co. v. MNR, [1999] 2 C.T.C. 308 (FCTD) (No separate treatment for por- 
tions of total income of foreign affiliate); Rostland Corp. v. Canada, [1995] 2 C.T.C. 
2276 (TCC) (Interest income in heavily leveraged real estate venture was income from 
an active business and not FAPI). 


Regulations: 5903 (prescribed deductible loss); 5907(2.8) (transfer of active business 
income between foreign affiliates). 


I.T. Application Rules: 35(1) (ITAR 26 does not apply in determining gains and 
losses of foreign affiliates; 35(4) (where corporation deemed to be foreign affiliate 
before May 7, 1974 because of election). 


Interpretation Bulletins: IT-451R: Deemed disposition and acquisition on ceasing 
to be or becoming resident in Canada. 


“foreign accrual tax” applicable to any amount included in com- 
puting a taxpayer’s income by virtue of subsection 91(1) for a taxa- 
tion year in respect of a particular foreign affiliate of the taxpayer 
means 
(a) the portion of any income or profits tax that was paid by 
(i) the particular affiliate, or 


(ii) any other foreign affiliate of the taxpayer in respect of a 
dividend received from the particular affiliate 
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and that may reasonably be regarded as applicable to that 
amount, and 


(b) any amount prescribed in respect of the particular affiliate to 
be foreign accrual tax applicable to that amount; 


Regulations: 5907(1.3) (prescribed foreign accrual tax). 


“foreign affiliate”, at any time, of a taxpayer resident in Canada 
means a non-resident corporation in which, at that time, 


(a) the taxpayer’s equity percentage is not less than 1%, and 


(b) the total of the equity percentages in the corporation of the 
taxpayer and of each person related to the taxpayer (where each 
such equity percentage is determined as if the determinations 
under paragraph (b) of the definition “equity percentage” in sub- 
section (4) were made without reference to the equity percentage 
of any person in the taxpayer or in any person related to the tax- 
payer) is not less than 10%, 


except that a corporation is not a foreign affiliate of a non-resident- 
owned investment corporation; 


Related Provisions: 87(8) — Merger of foreign affiliate; 93.1 — Shares held by a 
partnership; 95(4) — Equity percentage; 128.1(1)(d) — Foreign affiliate becoming res- 
ident in Canada; 233.4(4) — Reporting requirements; 248( 1)“foreign affiliate” — Defi- 
nition applies to entire Act. 


History: The definition “foreign affiliate” in subsec. 95(1) amended by 1995, c. 21, 
subsec. 46(1), applicable to taxation years of foreign affiliates of taxpayers that begin 
after 1994 except that, where there has been a change in the taxation year of a foreign 
affiliate of a taxpayer in 1994 and after February 22, 1994, the amended legislation 
applies to taxation years of such foreign affiliate of the taxpayer that end after 1994, 


unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 
(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 
The definition formerly read: 
“foreign affiliate”, at any time, of a taxpayer (other than a non-resident-owned 
investment corporation) resident in Canada means a corporation (other than a 
corporation resident in Canada), in which, at that time, the taxpayer's equity per- 
centage was not less than 10%; 
Selected Cases [subsec. 95(1)foreign affiliate”]: Old HW-GW Ltd. vy. Canada, 
[1993] 1 C.T.C. 363 (FCA); leave to appeal to SCC refused (Sept. 30, 1993), Doc. 
93591 (SCC) (Puerto Rico separate country from US under subsecs. 5907(10) and (11) 
of Regulations; incentive to promote sales from Puerto Rico to US was “export” incen- 
tive: dividends from foreign affiliate in Puerto Rico not from “exempt surplus”). 
1.T. Application Rules: 35(4) (where corporation deemed to be foreign affiliate due 
to election made before May 6, 1974). 
Interpretation Bulletins: IT-343R: Meaning of the term “corporation”; IT-451R: 
Deemed disposition and acquisition on ceasing to be or becoming resident in Canada. 
Information Circulars: 77-9R: Books, records and other requirements for taxpayers 
having foreign affiliates. 


Forms: T2 SCH 235: Investment in foreign affiliates. 


“foreign bank” means an entity that would be a foreign bank 
within the meaning assigned by the definition of that expression in 
section 2 of the Bank Act if 


(a) that definition were read without reference to the portion 
thereof after paragraph (g) thereof, and 


(b) the entity had not been exempt under section 12 of that Act 
from being a foreign bank; 


Related Provisions: 94.1(1)“exempt business”(a) — Foreign bank exempt from for- 
eign investment entity rules. 


History: The definition “foreign bank” added to subsec. 95(1) by 1995, c. 21, subsec. 
46(3), applicable to taxation years of foreign affiliates of taxpayers that begin after 
1994 except that, where there has been a change in the taxation year of a foreign affili- 
ate of a taxpayer in 1994 and after February 22, 1994, the new definition applies to 
taxation years of such foreign affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


Income Tax Act, Part I, Division B 


“income from an active business’ of a foreign affiliate of a tax- 
payer for a taxation year includes, for greater certainty, any income 
of the affiliate for the year that pertains to or is incident to that busi- 
ness but does not include 


(a) other income that is its income from property for the year, or 


(b) its income for the year from a business that is deemed by 
subsection (2) to be a business other than an active business car- 
ried on by the affiliate; 


Related Provisions: 95(1)<active business” — Businesses excluded; 95(1)“income 
from property” — Extended meaning of income from property. 


History: The definition “income from an active business” added to subsec. 95(1) by 
1995, c. 21, subsec. 46(3), applicable to taxation years of foreign affiliates of taxpayers 
that begin after 1994 except that, where there has been a change in the taxation year of 
a foreign affiliate of a taxpayer in 1994 and after February 22, 1994, the new definition 
applies to taxation years of such foreign affiliate of the taxpayer that end after 1994, 
unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


“income from property” of a foreign affiliate of a taxpayer for a 
taxation year includes its income for the year from an investment 
business and its income for the year from an adventure or concem 
in the nature of trade, but, for greater certainty, does not include its 
income for the year that is because of subsection (2) included in its 
income from an active business or in its income from a business 
other than an active business; 


Related Provisions: 9(1) — Determination of income from property; 95(1)“invest- 
ment business” — Meaning of investment business; 95(2)(1) — Income from trading or 
dealing in indebtedness. 


History: The definition “income from property” added to subsec. 95(1) by 1995, c. 21, 
subsec. 46(3), applicable to taxation years of foreign affiliates of taxpayers that begin 
after 1994 except that, where there has been a change in the taxation year of a foreign 
affiliate of a taxpayer in 1994 and after February 22, 1994, the new definition applies to 
taxation years of such foreign affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. | 


‘investment business” of a foreign affiliate of a taxpayer means a 
business carried on by the affiliate in a taxation year (other than a. 
business deemed by subsection (2) to be a business other than an 
active business carried on by the affiliate) the principal purpose of 
which is to derive income from property (including interest, divi- 
dends, rents, royalties or any similar returns or substitutes therefor), 
income from the insurance or reinsurance of risks, income from the 
factoring of trade accounts receivable, or profits from the disposi- 

tion of investment property, unless it is established by the taxpayer 
or the affiliate that, throughout the period in the year during which 

the business was carried on by the affiliate, 


(a) the business (other than any business conducted principally 
with persons with whom the affiliate does not deal at arms 
length) is 


(i) a business carried on by it as a foreign bank, a trust com 
pany, a credit union, an insurance corporation or a trader 0 
dealer in securities or commodities, the activities of whicl. 
are regulated in the country in which the business is princi 
pally carried on, or 
Proposed Amendment — 95(1)“investr nent 

_ - business”(a)(i) 
(i) a business carried on by it as a foreign bank, a trust. 


pany, a credit union, an insurance corporation or a trade 
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dealer in securities or commodities, the activities of which 
are regulated under the laws - 


(A) of each country in which the business is carried on 
through a permanent establishment (as defined by regu- 
lation) in that country and of the country under whose 
laws the affiliate is governed and any of exists, was (un- 
less the affiliate was continued in any jurisdiction) 
formed or organized, or was last continued, o 

(B) of the country in which the business is principally 


carried on, or a : 
_(C) if the affiliate is related to a non-resident corpora- 


_ tion, of the country under whose laws that non-resident 

_ corporation is governed and any of exists, was (unless 

that non-resident corporation was continued in any ju- 
tisdiction) formed or organized, or was last continued, if 
_ those regulating laws are recognized under th 
____ the country in which the business is prit 

on and all of those countries are memb 
pean Union, or es 
lication: The February 27, 2004 draft legislation (P; 
subsec. 133(5), will amend subpara. (a)(i) of the definitior 
Subsec. 95(1) to read as above, applicable to taxation years, 
taxpayer, that begin after 1999. — 
Technical Notes: The definition “investment business” in 
relevant for the purposes of the definitions “income from proper 
crual property income” in that subsection. — 


i 


Under the definition “investment business”, the investment business of a foreign af- 
filiate of a taxpayer means, in general, a business carried on by the affiliate the prin- 
cipal purpose of which is to der 
or reinsurance of risks, incom 
profits from the disposition 
business meets the requ 


Paragraph (a) of the defir 


iragraphs (a) and (b) of that definition. - 


ther 2 
* carried on by the affiliate as a foreign bank, a trust company, a credit union, an 
_ insurance corporation or a trader or dealer in securities or commodities, the ac- 

_ tivities of which are regulated in the country in which the business is principally 

_ carried on (subparagraph (a)(i) of the definition), or — : 
+ the development of real estate for sale, the lending of money, the leasing or li- 
_ censing of property or the insurance or reinsurance of risks 


In general ‘terms, paragraph (b) of the definition requires th 
scribed in the preamble to paragraph (b) of the definition, 
business as a member of a partnership (except where 


ed member” of the partnership)), the partnership 


employs more than 5 employees full time in the active conduct of the business 
subparagraph (b)(i) of the definition), or - 


affiliate and services provided outside Canada by employees of 
: _ > 4 corporation related to the affiliate (clause (b)(ii)(A) of the definition), or 


- se members of the partnership, other than a “specified member” of the partner- 
ship (clause (b)(li)(B) of the definition). 


The definition “investment business” is amended in the following ways. 


“irst, subparagraph (a)(i) of definition is amended to refer to a business carried on by 
i foreign affiliate as a foreign bank, a trust company, a credit union, an insurance _ 
Orporation or a trader or dealer in securities or commodities, the activities of which 


we regulated under the laws — 


* of each country in which the business is carried on through a permanent estab- 
lishment (the definition, in proposed new Regulation 8202, of “permanent estab- 
lishment” applies for this purpose) in that country and of the country under 


_ Whose laws the affiliate is governed and any of exists, was (unless the affiliate — 


_Was continued in any jurisdiction) formed or organized, or was last continued, 


of the country in which the business is principally carried on, or 


Ose laws that non-resident corporation is governed and any of exists, was (un- 
less that non-resident corporation was continued in any jurisdiction) formed or 
Organized, or was last continued, if those regulating laws are recognized under 
the laws of the country in which the business is principally carried on and all of 
‘those countries are members of the European Union. 


ive income from property, income from the insurance — 
rom the factoring of trade accounts receivable, or 
estment property, unless it is established that the _ 


stment business” requires that th ¢ affiliate con- 
duct the business principally with arm’s length persons and that the business be ei- 


paragraph (a)(ii) 


* employs the equivalent of more than 5 employees in the active conduct of the - 
_ business, taking into account only services provided by the employees of the — 


‘the affiliate is related to a non-resident corporation, of the country under 


S. 95(1) inv 


Second, the “preamble” to paragraph (b) of the definition “investment business” is 
amended so that the concept of “member of a partnership (except where the affiliate 
is a specified member of the partnership)” is replaced by the concept of “qualifying 
member of a partnership”. oe s a 4 


Third, clause (b)GD)(B) of the definition “investment business” is replaced by new 
clauses (b)Gi)(B) and (C) so that, in general terms, in determining ‘vhether the affili- 
ate or the partnership employs the equivalent of more than 5 employees full time in _ 
the active conduct of the business, there is taken into account only services provided 
by the employees of the affiliate and services provided outside Canada by employees 


lated to the affiliate (clause (b)(i(A) of the definition), or / 
: 1 carries on the business as a member of the partners i Lo 
— a person who was a “qualifying member” of the partnership, 
—~ a designated corporation in respect of the affiliate (if the affiliate was a qual- 
_ ifying member of the partnership), O 
LS designated partnership in respect of the affiliate (if the affiliate was a quali- 
fying member of the partnership), or ae : 


* where the affiliate carries on the business (otherwise than as a member of the 
partnership), — _ 


— a corporation that was a “quali of the affiliate, 


/ —a designated corporation in espe of the affil fe, or : 
— a designated partnership in respect of the affiliate. 
Fourth, the “postamble” to subparagraph (b)(ii) of the definition “investment busi- 
hess” is amended to reflect the changes to clauses (b)(4i)(B) and (C) of that 
definition, _ | / _ 
The expression “qualifying member” is a newly introduced term and is defined in 
hew paragraph 95(2)(0) for the purposes of subdivision i of Division B of Part | of 


the Act. That expression is, for the purposes of the Act generally, defined in amended _ 
subsecti 248(1) as a person who would, at the relevant time, be determined to be a 


qualifyi ember of the partnership under Paragraph 95(2)(0). For more informa-_ 
tion about the expression “qualifying member”, see the commentary to paragraph _ 


95(2)(0) an _ 
The expressions * qualifying shareholder”, “designated corporation” and “designated 
partnership” are also newly introduced terms and are defined in new paragraphs _ 
95(2)(p). (s) and (t), respectively. For additional information, see the commentary to 

those paragraphs. : 


Amended subparagraph (aj) of the definition “investment business” applies to taxa- 
tion years, of a foreign affiliate of 4 taxpayer, that begin after 1999. 


The amendments to the “preamble” of paragraph (b), and to subclause (b)(ii)(B)(), 
of the definition “investment business”, in co on with the new definition “qual- 
ifying member’, ensure that, in applying p: 1 (b) of the definition “investment 
business”, limited partners who are quali of a limited partnership are 
treated in the same manner as general general partnership. These 
amendments also ensure that, even if the a ities of the relevant partner do not meet 
the business activity requirements in new subp: ragraph 95(2)(o)(i), a partnership 


may qualify under the “preamble” to paragraph (b) of the definition “investment bus- 
iness” (or a partner may qualify under clause (b)Gi)(C) of that definition) if the rele- 
vant partner has an equity interest in the partnership that meets the criteria set out in 
new subparagraph 95(2)(0)(ii). For more detail, see the commentary to new para- 
pee Bye) oo 


New clause (b)(ii)(C) of the definition “investment business”, in conjunction with the 


new definition “qualifying shareholder”, ensures that in the case where the affiliate 
the business (other than as a member of the partnership), services that are _ 
f Canada by a corporation that was a “qualifying shareholder” of _ 
twise meet the conditions set out in paragraph (b) of the defini- 
en into account in determining whether the “more than 5 employees 
valency test in subparagraph (b)(ii) is met. For more detail, see the — 
commentary to the definition “qualifying shareholder” in paragraph 95(2)(p). 


New subclauses (b)(ii)(B)(ID, (IID) and (C)(II) and (11) expand the scope of partner- 
ships or corporations that may be taken into account in determining whether the 
“more than 5 employees full time” equivalency test in subparagraph (b)(ii) is met by 
introducing the concepts of a designated corporation and a designated partnership. 
For additional information, see commentary to paragraphs 95(2)(s) and (t). 


tion, may be t 


The amendments to the “preamble” of paragraph (b), to clauses (b)(i)(B) and (C), 
and to the “postamble” of subparagraph (b)(ii), of the definition “investment busi- 
ness” apply to taxation years, of a foreign affiliate of a taxpayer, that end after 1999, 
These amendments are included in the Global Section 95 Election package described 
[under 95(2)(a) — ed.] a 


(ii) the development of real estate for sale, ‘the lending of 
money, the leasing or licensing of property or the insurance 
or reinsurance of risks, and 
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Proposed Amendment — 95(1)“investment : 
business ia) = = ss 
Application: The July 18, 2005 draft legislation (Part 3— bijuralism), subsec. 
230(1), will amend subpara. (a)(ii) of the definition “Investment business” in subsec. 
95(1) by substituting “real property or immovables” for “real estate”, to come into 
force on Royal Assent. — _ . oo — 
Technical Notes: See under 12(4). _ 


(b) the affiliate or, where the affiliate carries on the business as a 
member of a partnership (except where the affiliate is a specified 
member of the partnership in a fiscal period of the partnership 
that ends in the year), the partnership employs 


(i) more than 5 employees full time in the active conduct of 
the business, or 

(ii) the equivalent of more than 5 employees full time in the 
active conduct of the business taking into consideration only 
the services provided by its employees and the services pro- 
vided outside Canada to the affiliate or the partnership by the 
employees of 


(A) a corporation related to the affiliate (otherwise than 
because of a right referred to in paragraph 251(5)(b)), or 


(B) members of the partnership (other than a member of 
the partnership that was a specified member of the part- 
nership in a fiscal period of the partnership that ends in 
the year) 


where the corporation or members referred to in clause (A) 
or (B) receive compensation from the affiliate or the partner- 
ship for the services provided to the affiliate or the partner- 
ship by those employees the value of which is not less than 
the cost to such corporation or members of the compensation 
paid or accruing to the benefit of those employees that per- 
formed the services during the time the services were per- 
formed by those employees; 


Proposed Amendment — 95(1)“investment - 
‘business’(b) - 


(b) the affiliate or, if the affiliate carries on the business as a : 


qualifying member of a partnership (which partnership is re-_ 


ferred to in this paragraph and paragraph (2)(t) as the “Opera: 


ing partnership”), the operating partnership employs 
(i) more than five employees full time in the active conduct 
of the business, ori (asi‘<i*é* _ - 


(ii) the equivalent of more than five employees full time in 


the active conduct of the business taking into consideration 
only the services provided by its employees and the ser- 


vices provided outside Canada to the affiliate or to the op- 


erating partnership by employees of 


(A) a corporation related to the affiliate (otherwise than — 


because of a right referred to in paragraph 251(5)(b)), 


(B) in the case where the affiliate carries on the business _ 


as a member of the operating partnership 


(D a person (referred to in this subparagraph as a 


$& 


of the operating partnership, — . 
(Il) if the affiliate was a qualifying member of the 


operating partnership, a designated corporation in re- 


spect of the affiliate, or | 


(Ill) if the affiliate was a qualifying member of the _ 
operating partnership, a designated partnership in re- _ 


spect of the affiliate, or 
(C) in the case where the affiliate carries on the business. 
(otherwise than as a 
partnership), 


(I) a corporation (referred to in this subparagraph as 


a “providing shareholder”) that was a qualifying 
shareholder of the affiliate, 
(II) a designated corporation in respect of the affili- 
ate, or 


tion years that begin after 1994: see Application note to 95(2)(a) propos: 


providing member’) who was a qualifying member — 


member of the operating — 
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clause (C)(I) receive com i 
operating partnersh 


- nerships or shareholders of the compensation paid or accru: 
‘ing to the benefit of those employees that performed th 
services during the time the services were performed b 


those employees; —rr—.—C“=EEEE 
Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliat 


subsec. 133(6), will amend para. (b) of the definition “investment business” in- 
sec. 95(1) to read as above, applicable to taxation years, of a foreign affiliate of a 


taxpayer, that end after 1999. Para. (b) may also, by election, be applicable to taxa- 


amendments. — 


If a taxpayer has made what would, but for this paragraph, be a valid election as 
described above, and the taxpayer has, on or before the taxpayer’s filing-due date for 
the taxpayer’s taxation year that includes the day that is the third anniversary of t 
day on which the amending Act receives Royal Assent, filed with the Minister of 
National Revenue a notice in writing to revoke the election, the election is deemed, — 
otherwise than for the purpose of this paragraph, never to have been made. 


Notwithstanding subsecs. 152(4) to (5) of the Act, any assessment of a taxpayer's 
tax, interest and penalties payable under the Act for any taxation year shall be mad 
that is necessary to take an election or revocation referred to above into account 
Technical Notes: See under 95(1)“investment business”(a)(i) above. - 
Letter from Dept. of Finance, December 18, 2000: _ 
Angelo Nikolakakis, Stikeman Elliott, Toronto _ 

Dear Mr. Nikolakakis: / 
We are responding to your letters of July 19, July 26 and November 20, 2000 co 
cerning paragraph (b) of the definition “investment business” in subsection 95( De 
interaction of subsection 95(2.2) and paragraph 95(2)(f), and the scope of paragrap! 
95(2)(a.3) of the Income Tax Act (the “Act’). _ — .. 
In your letter of July 19, 2000, you submitted that the definition “investment bu i 
ness” in subsection 95(1) of the Act unfairly discriminates against certain very com 
mon forms of business organizations to which an affiliate may be a party. You 
quested an amendment to paragraph (b) of the definition to remove 
discrimination and to treat, in the investment business definition, limited partner ‘ 
limited partnerships in the same fashion as general partners and general partnerships 
We are sympathetic to your request. Consequently it will be recommended to t 
Minister of Finance that paragraph (b) of the definition “investment business” in su 
section 95(1) of the Act be amended. The amendment wil! ensure that limited p 
ners and limited partnerships are treated in the same manner as general partners an 
general partnerships in the investment business definition. It will be recommende 
that the amendment be applicable to taxation years of foreign affiliates ending 
1999. This will be achieved by modifying the definition “specified member” of 
partnership, for this purpose, so that the definition in subsection 248(1) of the Act! 
read without reference to paragraph (a) of that definition. : : 


Thank you for bringing these matters to our attention. 
Yours sincerely, 
Brian Ernewein _ 7 . 
Director, Tax Legislation Division, Tax Policy Branch 
Letter from Dept. of Finance, March 21, 2002: 


Dear [xxx]: 


lam writing in reply to your letter dated J uly 3, 2001 to Mr. Wally Conway, in Ww 
you requested amendments in connection with paragraph (b) of the definition 
vestment business” in subsection 95(1) of the Income Tax Act (the “Act”). — 
“Specified member” — - _ _ 

The first suggestion in your letter is that the definition “specified member” in su 
tion 248(1) of the Act be amended for the purpose of paragraph (b) of the defini 
“investment business” in subsection 95(1). o _ oF 

In general terms, a business carried on by a foreign affiliate in a particular ti 
year is an “investment business” (as that expression is defined in subsection 9 
the principal purpose of the business is to derive income from property, income 
the insurance or reinsurance of risks, income from the factoring of trade account 


i 
¢ 
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receivable, or profits from the disposition of investment property. The example used 


by you in your letter is the business of deriving income from teal estate, 


A business can avoid being classified as an “investment business” where the condi- 
tions described in paragraphs (a) and (b) of the investment business definition are 


satisfied. However, if those conditions are not satisfied and the affiliate does not, in — 


turn, satisfy the rules in subsection 95(2) of the Act to have the income from the 
business deemed to be included in com : 
from the business will be included in ¢ 
Petyincome (FAP)... 


The requirement in paragraph (b) « f the definition will be satisfied if the affiliate — 


employs the equivalent of more than five employees full time in the active conduct of 


the business. If the affiliate carries 
partnership will not satisfy the re 
_ equivalent of more than five employees full time in the active conduct of the busi- 
~ ness. The employee equivalency test takes into account only the services performed 
- outside Canada by employees . 


*ofa corporation related to the affiliate 


(see clause (GDA) of the investment 
business definition), or — : ’ 


-« of members of the partnership, other than a member of the p 
“specified member” of the partnership (see clause (b)(ii)( 
_business definition). — 


However, the preamble of paragraph (b) of the definition Pp 
is itself a “specified member” of the partnership, the busin 
e be an “investment business” to the affiliate and the 
will be included in computing FAPI unless the provisions in ¢ 
to include the income in computing the affiliate’s income fro 
_ The expression “specified member” of a partnership as employed 
_ paragraph (b) and in clause (b)(ii)(B) is defined in subsection 2481 é 
_* any partner of the partnership who is a limited partner within the meaning as- 
signed by subsection 96(2.4) of the Act, and — 
_* any partner of the partne hig 
_ basis, the partner 


unless, on a regular, continuous and substantial 


‘1. is active vities of the partnershi 
nancing, or _ 

2. carries on directl 
the relevant period. 


As I stated in a letter dated December 18, 2000 to another tax practitioner, we will be 
Tecommending to the Minister of Finance that paragraph (b) of the definition “invest- 
Ment business” in subsection 95 

where limited partners carry on directly a business similar to th of the limited part- 
nership, limited partners and limited partnerships are treated in the same manner as 
general partners and general partnerships in the investment busine 
be recommended that the amendment be applicable to taxatic 
ates which end after 1999. This would be achieved by read 
fied member”, in subsection 248(1) of the Act, without re 
hat definition when that definition applies for the purpose 


uur letter, you have submitted that, for the purpose of the 
: ion, the definition “specified member’ in subsection 248 ould be further 
amended to ensure that a person who would otherwise be included in the definition 
“Specified member” because of paragraph (b) would not be considered a “specified 
member” of the partnership if that person holds at least a 10% fair market value 
‘°quity interest in the partnership. You argue that such an amendment would, for the 
durposes of the investment business definition, eliminate the distin 
2xist, for example, between a corporate structure where the real estate business in a 
“orporate group is carried on through a United States limited liability corporation 
and would therefore benefit from the relieving provision in the investment business 
lefinition) and a corporate : 


_the investment business definition), = 


Ne agree that the difference in Canadian tax results as illustrated by this example is 
(Ot appropriate from a Canadian tax policy perspective. We also agree that a 10% 
air market value partnership equity test would be reasonable to maintain the policy 

ibjectives of the investment business definition in the context of the FAPI rules. We 
te therefore prepared to recommend amendments to ensure that, for the purpose of 
| aragraph (b) of the definition “investment business” in subsection 95(1) (and for the 
-“urposes of subsection 95(2) of the Act), a member of a partnership would not be 
» Rated as a “specified member” if the member is a “qualifying member” of the part- 
ership. A person would be a “qualifying. member” of a partnership if the person 
Olds 1% or more of the fair market value of all interests in the partnership and that 
and related persons hold 10% or more of the fair market value of all interests 
Partnership. For the purpose of the qualifying member definition, if an interest 
ticular partnership is held by another partnership or by a non-discretionary 
| that expression is defined in subsection 17(15) of the Act), each member of 
at other partnership, or each beneficiary of that trust, would be treated as holding 
) at Percentage of the interests in the particular partnership that the fair market value 
‘the interests in that other partnership or the trust held by that member or benefici- 


puting active business income, the income — 
omputing the affiliate’s foreign accrual pro- 


on the business as a member of a partnership, the _ 
quirement in paragraph (b) unless it employs the — 


ar usiness to that of the partnership throughout _ 


(1) of the Act be amended to ensure that, in cases - 


ction that might _ 


where the real estate business in the corporate _ 
limited partnership (and therefore would not benefit 
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ary is of the fair market value of all the interests in that other partnership or in the 
trust. Co 


If these recommendations are acted upon, | would anticipate that they would be in- 


e taxpayer so elects in 
endments will apply to 


Five Employee Test 

In your letter, you have suggested that the five employee test in paragraph (b) of the 
investment business definition should also be amended so that the qualifying em- 
ployees could be aggregated within the corporate group as a whole. In particular, you 
have suggested that the test be modified so that the qualifying employees could be 
drawn (in any combination) from employees of the affiliate, any other affiliate of the - 
ries ; a member of a partnership, 

N support of your sug- _ 

the United States for those 


Director, Tax Legislation Division, Tax Policy Branch _ 
Related Provisions: 95(1)“active business”(a) — Investment business excluded 
from active business; 95(2)(a.2) — Income from insurance business; 95(2)(s) — Desig- 
nated corporation; 95(2)(t) — Designated partnership; 95(2.1) — Whether dealing with 
foreign affiliate at arm’s length; 125(7) — Analogous definition of “specified invest- 
ment business” for small business deduction purposes. 
History: The definition “investment business” added to subsec. 95(1) by 1995, c. 21, 
subsec. 46(3), applicable to taxation years of foreign affiliates of taxpayers that begin 
after 1994 except that, where there has been a change in the taxation year of a foreign 
affiliate of a taxpayer in 1994 and after February 22, 1994, the new definition applies to 
taxation years of such foreign affiliate of the taxpayer that end after 1994, unless 

(a) such foreign affiliate had requested that change in the taxation year in writing 

before February 22, 1994 from the income taxation authority of the country in 

which it was resident and subject to income taxation: or 

(b) the first taxation year of such foreign affiliate that began after 1994 began at a 

time in 1995 that is earlier than the time that that taxation year would have begun if 

there had not been that change in the taxation of such foreign affiliate. 


Regulations: 8202 (meaning of “permanent establishment’). 


“investment property” of a foreign affiliate of a taxpayer includes 


(a) a share of the capital stock of a corporation other than a share 
of another foreign affiliate of the taxpayer that is excluded pro- 
perty of the affiliate, 


(b) an interest in a partnership other than an interest in a partner- 
ship that is excluded property of the affiliate, 


(c) an interest in a trust other than an interest in a trust that is 
excluded property of the affiliate, 


(d) indebtedness or annuities, 


(e) commodities or commodities futures purchased or sold, di- 
rectly or indirectly in any manner whatever, on a commodities 
or commodities futures exchange (except commodities manufac- 
tured, produced, grown, extracted or processed by the affiliate or 
a person to whom the affiliate is related (otherwise than because 
of a right referred to in paragraph 251(5)(b)) or commodities fu- 
tures in respect of such commodities), 


S. 95(1) inv 


(f) currency, 

(g) real estate, 
Proposed Amendment — 
0 2 5-3 property (Gy 


— 95(1)“investment 


Application: The July 18, 2005 draft legislatio 


Sart 3 — bijuralism 


72 Hoe ), § 2 
230(2), will amend para. (g) of the definition “investment property” in subsee. 95(1 
substituting “real property or immovables” for “real estate”, to come into fo 


Z 


Royal Ast 
Technical Notes: See under 12(4). — 


(h) Canadian and foreign resource properties, 


(i) interests in funds or entities other than corporations, partner- 
ships and trusts, and 


(j) interests or options in respect of property that is included in 
any of paragraphs (a) to (i); 


ment — 95(1)“investment 


a property”(j) 

Application: The July 18, 2005 draft legislation (Part 3— bijuralism), subsec. 
230(3). will amend para. (j) of the definition “investment property” in subsec. 95(1) by 
substituting “interests in. or for civil law rights in, or options in respect 0 ” for “inter. 
ests or options in respect of’, to come into force on Royal Assent. 


Proposed Amel 


Technical Notes: See under 12(4). : 


History: The definition “investment property” added to subsec. 95(1) by 1995, c. 21, 
subsec. 46(3), applicable to taxation years of foreign affiliates of taxpayers that begin 
after 1994 except that, where there has been a change in the taxation year of a foreign 
affiliate of a taxpayer in 1994 and after February 22, 1994, the new definition applies to 
taxation years of such foreign affiliate of the taxpayer that end after 1994, unless 
(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


“lease obligation” of a person includes an obligation under an 
agreement that authorizes the use of or the production or reproduc- 
tion of property including information or any other thing; 

History: The definition “lease obligation” added to subsec. 95(1) by 1995, c. 21, sub- 
sec. 46(3), applicable to taxation years of foreign affiliates of taxpayers that begin after 
1994 except that, where there has been a change in the taxation year of a foreign affili- 
ate of a taxpayer in 1994 and after February 22, 1994, the new definition applies to 
taxation years of such foreign affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


“lending of money” by a person (for the purpose of this definition 
referred to as the “lender”’) includes 


(a) the acquisition by the lender of trade accounts receivable 
(other than trade accounts receivable owing by a person with 
whom the lender does not deal at arm’s length) from another 
person or the acquisition by the lender of any interest in any 
such accounts receivable, 


(b) the acquisition by the lender of loans made by and lending 
assets (other than loans or lending assets owing by a person with 
whom the lender does not deal at arm’s length) of another per- 
son or the acquisition by the lender of any interest in such a loan 
or lending asset, 


(c) the acquisition by the lender of a foreign resource property 
(other than a foreign resource property that is a rental or royalty 
payable by a person with whom the lender does not deal at arm’s 
length) of another person, and 


(d) the sale by the lender of loans or lending assets (other than 
loans or lending assets owing by a person with whom the lender 


does not deal at arm’s length) or the sale by the lender of any 
interest in such loans or lending assets; 


Income Tax Act, Part I, Division B 


and for the purpose of this definition, the definition “lending asset” 
in subsection 248(1) shall be read without the words “but does not 
include a prescribed property”; 
History: Closing words added to the definition “lending of money” in subsec. 95(1) by 
1998. c. 19, subsec. 122(3), applicable to taxation years of foreign affiliates of taxpay- 
ers that begin after 1994, but where there was a change in the taxation year of a foreign 
affiliate of a taxpayer in 1994 and after February 22, 1994, the amendment applies to 
taxation years of the foreign affiliate that end after 1994 unless 
(a) the foreign affiliate had requested the change in writing before February 22, 
1994 from the income taxation authority of the country in which the foreign affili- 
ate was resident and subject to income taxation, or 
(b) the foreign affiliate’s first taxation year that began after 1994 began at a time in 
1995 that is earlier than the time when that taxation year would have begun if the 
change had not occurred, 
except that, for taxation years of a foreign affiliate that ended before October 1997, the 
closing words of the definition “lending of money” shall be read as follows: 
and for the purpose of this definition, the definition “lending asset” in subsec- 
tion 248(1) shall be read without the words “but does not include a prescribed 
security”; 
The definition “lending of money” added to subsec. 95(1) by 1995, c. 21, subsec. 
46(3), applicable to taxation years of foreign affiliates of taxpayers that begin after 
1994 except that, where there has been a change in the taxation year of a foreign affili- 
ate of a taxpayer in 1994 and after February 22, 1994, the new definition applies to 
taxation years of such foreign affiliate of the taxpayer that end after 1994, unless 
(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 
(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


“licensing of property” includes authorizing the use of or the pro- 
duction or reproduction of property including information or any 
other thing; 

History: The definition “licensing of property” added to subsec. 95(1) by 1995, c. 21, 
subsec. 46(3), applicable to taxation years of foreign affiliates of taxpayers that begin 
after 1994 except that, where there has been a change in the taxation year of a foreign 
affiliate of a taxpayer in 1994 and after February 22, 1994, the new definition applies to 
taxation years of such foreign affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


“participating percentage” of a particular share owned by a tax- 
payer of the capital stock of a corporation in respect of any foreign. 
affiliate of the taxpayer that was, at the end of its taxation year, a 
controlled foreign affiliate of the taxpayer is 


(a) where the foreign accrual property income of the affiliate for 
that year is $5,000 or less, nil, and 


(b) where the foreign accrual property income of the affiliate for 
that year exceeds $5,000, 


(i) where the affiliate and each corporation that is relevant tc 
the determination of the taxpayer’s equity percentage in the 
affiliate has only one class of issued shares at the end of tha 
taxation year of the affiliate, the percentage that would be the 
taxpayer’s equity percentage in the affiliate at that time o1 
the assumption that the taxpayer owned no shares other thar 
the particular share (but in no case shall that assumption bi 
made for the purpose of determining whether or not a corpo 
ration is a foreign affiliate of the taxpayer), and 


(ii) in any other case, the percentage determined in pre 
scribed manner; | 


Related Provisions: 95(1) — Foreign accrual property income; 95(1) — Foreig: 
affiliate; 95(4) — Equity percentage. 


Regulations: 5904 (prescribed manner). 


“relevant tax factor’? means 


(a) where the taxpayer is an individual, 2, or 
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(b) where the taxpayer is a corporation, the quotient obtained 
when one is divided by the percentage set out in paragraph 
123(1)(a); 

Proposed Amendment — 95(1)“relevant tax factor” 
“relevant tax factor”, of a person or partnership for a taxation 
year, means oo : 

_ (a) in the case of a corporation, or of a partnership all the 

__ members of which, other than non-resident persons, are corpo-- 
_ ations, the quotient obtained by the formula. —*™” 
gotwhere © ae Lies 
_ A is the percentage set out in paragraph 123(1)(a), and 


and 

b) m any other case, 2.2; 
Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), subsec. 
19(5), will amend the definition “relevant tax factor” in subsec, 95( 1) to read as 
above, applicable to 2002 et seq. | 

Technical Notes: The definition “relevant tax factor” in subsection 95(1) is used in 
determining the Canadian tax relief provided in respect of foreign taxes imposed on 
the earnings of a foreign affiliate 0 taxpayer or a foreign investment entity in 
which the taxpayer has a nterest” (as defined in subsection 94.1(1)). 
The existing definition pr he relevant tax factor for a corporation (or a 
Partnership all the resident f which are corporations) is the reciprocal of 
the basic corporate tax rate (i. or 2.63). The factor for individuals and other 
 rrr————s 

: As part of a series of amendments reflecting recent and planned reductions in income 
tax rates, the definition “relevant tax factor” is amended. The relevant tax factor for a 
Corporation (or a partnership all the resident members of which are corporations) will 
take account of the “general rate reduction percentage” provided in section 123.4. 
or example, if a corporation’s taxation year is the calendar year, its relevant tax 
factor for 2003 will be 1/.38 > 05), or 3.03. _ 
1 ilarly, to take account of decreasing personal income tax r e relevant tax 
tor for individuals and other partnerships is increased to 2.2 : 
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“surplus entitlement percentage”, at any time, of a taxpayer in 
respect of a foreign affiliate has the meaning assigned by regula- 
tion; and 

Regulations: 5905(13). 


Proposed Addition — 95(1)“taxable Canadian 
business” — 


‘taxable Canadian business”, at any time of a foreign affiliate of 
t faxpayer resident in Canada or of a partnership of which a for- 
‘ign affiliate of a taxpayer resident in Canada is a member (which 
oreign affiliate or partnership is referred to in this definition as 
he “operator”), means a business the income from which would, 
there were income from the business for the operator’s taxation 
‘ear or fiscal period that includes that time, be income 


) (a) that is included in computing the foreign affiliate’s taxable 
_mcome earned in Canada under subparagraph 115(1)(a)(ii), 
_(b) that is not, because of a tax treaty with a country, exempt 

| from tax under Part I: 

Pplication: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), 
bsec. 133(7), will add the definition “taxable Canadian business” to subsec. 95(1), 
‘able to taxation years, of a foreign affiliate of a taxpayer, that begin after De- 

r 20, 2002. 

"esh Start Section 95 Election — subsec. 133(69) of amending legislation 

a taxpayer So elects in writing and files the election with the Minister of National 

*venue on or before the taxpayer’s filing-due date for the taxpayer’s taxation year 

includes the day on which the amending legislation is assented to, then this defi- 


S. 95(1) tax 


nition and other provisions listed below apply to taxation years, of all foreign affili- 
ates of the taxpayer, that begin after 1994, except that in applying para. (b) of the 
definition for the 1997 and preceding taxation years of all foreign affiliates of the 
taxpayer, the para. is to be read in respect of those affiliates as follows: 


(b) that is not, because of a comprehensive agreement or convention for the 
elimination of double taxation on income, between the Govertment of Canada 
and the government of another country, which has the force of law in Canada 
__at that time, exempt from tax under Part I: 7 - 
Provisions subject to Fresh Start s. 95 Election: 
‘taxable Canadian business”. 


If a taxpayer has made what would, but for this paragraph, be a valid election as 
described above, and the taxpayer has, on or before the taxpayer’s filing-due date for 
the taxpayer’s taxation year that includes the day that is the third anniversary of the _ 
day on which the amending Act receives Royal Assent, filed with the Minister of 
National Revenue a notice in writing to revoke the election, the election is deemed, 
otherwise than for the purpose of this paragraph, never to have been made. 
Notwithstanding subsecs. 152(4) to (5) of the Act, any assessment of a taxpayer's 
tax, interest and penalties payable under the Act for any taxation year shall be made 
that is necessary to take an election or rev at ferred to above into account. 
Technical Notes: Subsection 95(1) is a d to add the new definition “taxable 
Canadian business’. This expression is usec new paragraphs 95(2)G.1), (k), (2) 
and (k.4), For more detail, see the commenta: ; lose paragraphs. 


A “taxable Canadian business”, at any time of a foreign affiliate of a taxpayer resi- 
dent in Canada or of a partnership of which a foreign affiliate of a taxpayer resident 
in Canada is a member (which foreign affiliate or partnership is referred to in that 
definition as the “operator”), is a business the income from which, for the operator’s 
taxation year or fiscal period that includes that time, is income 
* that is included in computing the foreign affiliate’s taxable income earned in 
Canada under subparagraph 11S5(1)(a)Gi), and 


. that is not because of a tax treaty with a country, exempt from tax under Part 1 


taxation years, of a foreign affiliate of a taxpayer, that begin after December 20, 
2002. This amendment is included in the Fresh Start Section 95 Election package 
described [below — ed.] _ : - 

Also note that the definition “tax treaty” in subsection 248(1) is applicable to the - 
1998, and subsequent taxation years. Accordingly, these amendments ensure, in ef- 

fect, that, in applying the definition “taxable Canadian business” for the 1997 and 

prior taxation years of all foreign affiliates o the taxpayer in the case where a tax- 

payer has made a Fresh Start Section 95 E ion, the reference in paragraph (b) of 

the definition “taxable Canadian busines e expression “tax treaty” is to be read 

as a reference to a “comprehensive agreeme or convention for the elimination of 

double taxation on income, between the Government of Canada and the government 

of another country, which has the force of law in Canada at that time”. 


Fresh Start Section 95 Election 


This set of proposals contains a number of amendments to section 95 of the Act, and 
to section 5907 of the Regulations, that apply to taxation years, of a foreign affiliate 
of a taxpayer, that begin after December 20, 2002. However, where a taxpayer so 
elects in writing and files the election (referred to in this commentary as the “Fresh 
Start Section 95 Election”) with the Minister of National Revenue before the tax- 
payer’s filing-due date for the taxpayer's taxation year that includes the day on which 
these amendments are assented to, all of those amendments apply to taxation years of 
all foreign ites, of the taxpayer, that begin after 1994. This set of proposals 
provides that, notwithstanding subsections 152(4) to (5), the Minister of National 
Revenue can make any assessment of a taxpayer’s tax, interest and penalties payable 
under the Act for any taxation year that is necessary to take the election into account. 


Note that the Global Section 95 Election [see under 95(2)(a) — ed.] and the Fresh 
Start Section 95 Election are separate elections. 


The following amendments to the Act and to the Regulations are covered by the 
Fresh Start Section 95 Election package: 


* the definition “taxable Canadian business” in subsection 95(1), 
* paragraphs 95(2)(.1) and (j.2) and 95(2)(k), (k.1) and (K.4) to (k.7), and 


* subsections 5907(2.9) and (2.91) of the Regulations. 


See the commentary to paragraph 95(2)(k) for additional information with respect to 
transitional provisions. 

Note that this set of proposals provides for the possibility of a total revocation of the 
Fresh Start Section 95 Election. If a taxpayer has made what would otherwise be a 
valid Fresh Start Section 95 Election, and the taxpayer has, on or before the tax- 
payer’s filing-due date for the taxpayer's taxation year that includes the day that is 
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the third anniversary of the day on which the amending legislation enacting this set 
of proposals is assented to, filed with the Minister of National Revenue a no! o 
writing fo revoke the election, the election is deemed never to have been made. This 
set of proposals provides that, notwithstanding subsect ons 152(4) to (5), the Ministe 
of National Revenue can make any assessment of in 


taxpayer’s tax, interest and penal 
ties payable under the Act for any taxation year that is necessary to take the re 


tion into account. 


Related Provisions: 95(2)(.1), (k). « 
95(2)(k.7) — Tiers of partnerships. 


“taxation year’ in relation to a foreign affiliate of a taxpayer 
means the period for which the accounts of the foreign affiliate 
have been ordinarily made up, but no such period may exceed 53 
weeks. 

Related Provisions: 95(1) — Foreign affiliate; 249 — Taxation year. 


“trust company” includes a corporation that is resident in Canada 
and that is a loan company as defined in subsection 2(1) of the Ca- 
nadian Payments Association Act [now the Canadian Payments 
Act —ed.]. 

History: The definition “trust company” added to subsec. 95(1) by 1998, c. 19, subsec. 
122(4), applicable to taxation years of foreign affiliates of taxpayers that begin after 
1994 except that, where there was a change in the taxation year of a foreign affiliate of 
a taxpayer in 1994 and after February 22, 1994, the amendment applies to taxation 
_ years of the foreign affiliate that end after 1994 unless 

(a) the foreign affiliate had requested the change in writing before February 22, 
1994 from the income taxation authority of the country in which the foreign affili- 
ate was resident and subject to income taxation; or 

(b) the foreign affiliate’s first taxation year that began after 1994 began at a time in 
1995 that is earlier than the time when that taxation year would have begun if the 
change had not occurred. 


(2) Determination of certain components of foreign 
accrual property income — For the purposes of this subdivi- 
sion, 


"Proposed Amendment — 95(2) opening words 


(2) Application — foreign affiliates — For the purposes of 
this subdivision (other than sections 94 to 94.4), — 
Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), subsec. 
19(6), will amend the opening words of subsec. 95(2) to read as above, applicable 0 
taxation years. of a foreign affiliate of a taxpayer, that begin after 2002, 
Technical Notes: Subsection 95(2) provides rules for determining the income of a 
foreign affiliate of a taxpayer resident in Canada. Subsection 95(2) is amended to _ 
clarify that these rules do not apply in applying sections 94 to 94.4. eS 


(a) [income related to active business] — in computing 
the income from an active business for a taxation year of a par- 
ticular foreign affiliate of a taxpayer in respect of which the tax- 
payer has a qualifying interest throughout the year there shall be 
included any income of the affiliate for that year from sources in 
a country other than Canada that would otherwise be income 
from property of the affiliate for the year to the extent that 


(i) the income 


(A) is derived by the particular affiliate from activities 
that can reasonably be considered to be directly related to 
the active business activities carried on in a country other 
than Canada by 


(1) any other non-resident corporation to which the 
particular affiliate and the taxpayer are related 
throughout the year, or 


(II) the taxpayer, where the taxpayer is a life insurance 
corporation resident in Canada throughout the year, 
and 


(B) would be included in computing the amount pre- 
scribed to be the earnings or loss from an active business 
carried on in a country other than Canada of 


(I) the non-resident corporation to which the particular 
affiliate and the taxpayer are related throughout the 
year, or 


(II) the taxpayer, where the taxpayer is a life insurance 
corporation resident in Canada throughout the year 
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if it were a foreign affiliate of the taxpayer and the in- 
come were eared by it, 


(ii) the income is derived from amounts that were paid or 
payable, directly or indirectly, to the particular affiliate or a 
partnership of which the particular affiliate was a member 


(A) by 
(I) a non-resident corporation to which the particular 


affiliate and the taxpayer are related throughout the 
year, Or 


(II) a partnership of which a non-resident corporation 
to which the particular affiliate and the taxpayer are 
related throughout the year is a member and of which 
that non-resident corporation is not a specified mem- 
ber at any time in a fiscal period of the partnership that 
ends in the year 


to the extent that those amounts that were paid or payable 
are for expenditures that would, if the non-resident corpo- 
ration or the partnership were a foreign affiliate of the | 
taxpayer, be deductible by it in the year or a subsequent 
year in computing the amounts prescribed to be its earn- 
ings or loss from an active business, other than an active 
business carried on in Canada, 


(B) by 
(I) another foreign affiliate of the taxpayer in respect 


of which the taxpayer has a qualifying interest 
throughout the year, or 


(II) a partnership of which another foreign affiliate of 
the taxpayer in respect of which the taxpayer has a 
qualifying interest throughout the year is a member 
and of which that other affiliate is not a specified 
member at any time in a fiscal period of the partner- 
ship that ends in the year 


to the extent that those amounts that were paid or payable 
are for expenditures that were or would be, if the partner- 
ship were a foreign affiliate of the taxpayer, deductible in 
the year or a subsequent taxation year by the other affili- 
ate or the partnership in computing the amounts pre- 
scribed to be its earnings or loss from an active business, 
other than an active business carried on in Canada, 


(C) by a partnership of which the particular affiliate is a 
member and of which the particular affiliate is not a spec-, 
ified member at any time in a fiscal period of the partner-. 
ship that ends in the year to the extent that those amounts 
that were paid or payable were for expenditures that, 
would be, if the partnership were a foreign affiliate of the 
taxpayer, deductible in the year or a subsequent year ir 
computing the amounts prescribed to be its earnings 01 
loss from an active business carried on by it outside 
Canada, 


(D) by another foreign affiliate of the taxpayer (in this 
clause referred to as the “second affiliate”) to which thi 
particular affiliate and the taxpayer are related throughou 
the year to the extent that the amounts are paid or payabl 
by the second affiliate 


| 
} 


| 
(I) under a legal obligation to pay interest on borrowe: 
money used for the purpose of earning income fror 
property, or 
(II) on an amount payable for property acquired fc 
the purpose of gaining or producing income frot, 
property | 

where 


(III) the property is excluded property of the secon’ 
affiliate that is shares of a foreign affiliate (other the 
the particular affiliate) of the taxpayer in respect | 
which the taxpayer has a qualifying interest throug) 
out the year (in this clause referred to as the “thi, 
affiliate”), 


Subdivision i— Shareholders of Non-Resident Corporations 


(IV) the second and third affiliates are resident in and 
subject to income taxation in the same country, and 


(V) the amounts paid or payable are relevant in com- 
puting the liability for income taxes in that country of 
the members of a group of corporations composed of 
the second affiliate and one or more other foreign af- 
filiates of the taxpayer (the shares of which are ex- 
cluded property) that are resident and subject to in- 
come taxation in that country and in respect of which 
the taxpayer has a qualifying interest throughout the 
year, or 


(E) by the taxpayer, where the taxpayer is a life insurance 
corporation resident in Canada (in this clause referred to 
as the “insurer”), to the extent that those amounts that 
were paid or payable were for expenditures that are de- 
ductible in the year or a subsequent taxation year by the 
insurer in computing its income or loss from carrying on 
its life insurance business outside Canada and are not de- 
ductible in the year or a subsequent taxation year in com- 
puting its income or loss from carrying on its life insur- 
ance business in Canada, 


(iii) the income is derived by the particular affiliate from the 
factoring of trade accounts receivable acquired by the partic- 
ular affiliate or a partnership of which the particular affiliate 
was a member from a non-resident corporation to which the 
particular affiliate and the taxpayer are related throughout the 
year to the extent that the accounts receivable arose in the 
course of an active business carried on in a country other 
than Canada by the non-resident corporation, or 


(iv) the income is derived by the particular affiliate from 
loans or lending assets acquired by the particular affiliate or a 
partnership of which the particular affiliate was a member 
from a non-resident corporation to which the particular affili- 
ate and the taxpayer are related throughout the year to the 
extent that the loans or lending assets arose in the course of 
an active business carried on in a country other than Canada 
by the non-resident corporation; 


Proposed Amendment — 95(2)(a) 


a) [income related to active business 
he income or loss from an active busines 
f a particular foreign affiliate of a tax] 
hich the taxpayer has a qualifying inte 


year or to which the taxpayer is related thr he year, 
re shall be included any income or loss of th - particular for- 
‘ign affiliate for that year from sources in a country other than 


anada that would otherwise be income or loss from property — 
the particular foreign affiliate for the year to the extent that 


@ the income or loss | i 

_ (A) is derived by the particular foreign affiliate from ac- 

_ tivities th Teasonably be considered to be directly 

siness activities carried a 

LU 
ther non-resident corporation to which the 
particular foreign affiliate and the taxpayer are re- 

lated throughout the year, or — 

(II) a life insurance corporation that is resident in 
Canada throughout the year and that is the taxpayer, 

a person who controls the taxpayer or a person con- 
trolled by the taxpayer, and _ . 
(B) would be included in computing the amount pre-_ 
scribed to be the earnings or loss from an active busi- 

hess carried on in a country other than Canada of 


_ @ the non-resident corporation referred to in sub- 
clause (A)(1), or |. 


(Il) the life insurance corporation referred to in sub- 
clause (A)(II) 


S. 95(2)(a)(ii)(D) (ID 


if that non-resident corporation or that life insurance 
_ corporation were a foreign affiliate of the taxpayer and 
the income were earned by it, 


Gi) the income or loss is derived from amounts that were 
paid or payable, directly or indirectly, to the particular for- 


_ eign affiliate or a partnership of which the particular for- 


. 


eign affiliate was a member 


n-resident corporation to which the particular | 
eign affiliate and the taxpayer are related through- _ 
t the year, or _ 


If) a partnership of which a non-resident corpora-_ 

___ tion to which the particular foreign affiliate and the 

__ taxpayer are related throughout the year is a qualify- 

_ ing member throughout each period, in the fiscal pe- 

_ riod of the partnership that ends in the year, in which 

that non-resident corporation was a member of the 
partnership _ _ 


to the extent that those 
_ble are for expenditure 
_ corporation or the partn > a foreign affiliate of 
the taxpayer, be deductible in the year or a subse- 
quent taxation year in computing the amounts pre- 
scribed to be its earnings or loss from an active busi- 
hess, other than an active business carried on in Canada, 
_ (B) by 
____ @ another foreign affiliate of the taxpayer in respect — 
of which the taxpayer has a qualifying interest — 
throughout the year, or _ - 
_a partnership of which another foreign affiliate 
of the taxpayer in respect of which the taxpayer has a _ 
_ qualifying interest throughout the year is a qualify- _ 
___ ing member throughout each period, in the fiscal pe- 
_tiod of the partnership that ends in the year, in which 
that other foreign affiliate was a member of the 
partnership 


to the extent that those amounts that were paid or paya- 
ble are for expenditures that were or would be, if the 
partnership were a foreign affiliate of the taxpayer, de- 
ductible in the year or quent taxation year by the 
other foreign affiliate or the partnership in computing 
the amounts prescribed to be arnings or loss from an 
active business, other than active business carried on 
means, 
(C) by a partnership of which the particular foreign af- 
filiate is a qualifying member throughout each period, in 
__ the fiscal period of the partnership that ends in the year, 
in which the particular foreign affiliate was a member of 
partnership, to the extent that those amounts that 
ere paid or payable were for expenditures that would, — 
partnership were a foreign affiliate of the tax- — 
, be deductible in the year or a subsequent taxation — 
in computing the amounts prescribed to be its earn- _ 
ings or loss from an active business carried on by it 
outside Canada, . 
(D) by another foreign affiliate of the taxpayer (in this 
clause referred to as the “second affiliate”) to which the 
_ particular foreign affiliate and the taxpayer are related 
throughout the year to the extent that the amounts are 
paid or payable by the second affiliate, in respect of any 
particular period in the year, _ 

(1) under a legal obligation to pay interest on bor- 
rowed money used for the purpose of earning in- 
come from property, or 
(ID on an amount payable for property acquired for 
the purpose of gaining or producing income from 
property : 


fe) 


that were paid or paya- 
d, if the non-resident 


S. 95(2)(a)(ii)(D) 


where 


(II) the property is, throughout the particular period, : 
excluded property of the second affiliate that is 


shares of a corporation (in this clause referred to as 
the “third affiliate”) which is, throughout the particu- 


lar period, a foreign affiliate (other than the particu- 


lar foreign affiliate) of the taxpayer in respect of 


which the taxpayer has a qualifying interest or to 


which the taxpayer is related, 
(IV) the second affiliate and the third affiliate are 


resident in the same country for each of their taxa-_ 
tion years (each of which taxation years is referred to 


in subclause (V) as a “relevant taxation year” of the 


may be) that end in the year, and 
(V) in respect of each of the second affiliate and the 


second affiliate or of the third affiliate, as the case 


third affiliate for each relevant taxation year of that 


affiliate, either 


1. that affiliate is subject to income taxation in 
that country in that relevant taxation year, or 


2. the members or shareholders of that affiliate 
(which, for the purpose of this sub-subclause, in- 
cludes a perso n that has, directly or indirectly, an 
interest in a share of, or in an equity interest in, 
the affiliate) at the end of that relevant taxation 
year are subject to income taxation in that coun- 
try on, in aggregate, all or substantially all of the 
income of that affiliate for that relevant taxation 
year in their taxation years in which that relevant 
‘taxation year ends or would be so subject to in- 
come taxation in that country if that affiliate had 
income for that relevant taxation year and the in- 
come of those members or shareholders for their 
taxation years in which that relevant taxation year 
ends consisted only of their share of income of 
that affiliate for that relevant taxation year, or 


(E) by a life insurance corporation that is resident in 
Canada and that is the taxpayer, a person who controls 
the taxpayer or a person controlled by the taxpayer, to 
the extent that those amounts that were paid or payable 
were for expenditures that are deductible in the year or a 
subsequent taxation year by the life insurance corpora- 
tion in computing its income or loss from carrying on its 
life insurance business outside Canada and are not de- 
ductible in the year or a subsequent taxation year in 
‘computing its income or loss from carrying on its life 
insurance business in Canada, _ 


(ili) the income or loss is derived by the particular foreign 
affiliate from the factoring of trade accounts receivable ac- 
quired by the particular foreign affiliate, or a partnership of 
which the particular foreign affiliate was a member, from a 
non-resident corporation to which the particular foreign af- 
filiate and the taxpayer are related throughout the year to 
the extent that the accounts receivable arose in the course 
of an active business carried on in a country other than 
Canada by the non-resident corporation, 


(iv) the income or loss is derived by the particular foreign 
affiliate from loans or lending assets acquired by the partic- 


ular foreign affiliate, or a partnership of which the particu- 


lar foreign affiliate was a member, from a non-resident cor- 
poration to which the particular foreign affiliate and the 
taxpayer are related throughout the year to the extent that 
the loans or lending assets arose in the course of an active 
business carried on in a country other than Canada by the 
non-resident corporation, 


_(v) the income or loss is derived by the particular foreign 
affiliate from the disposition of excluded property that is 
not capital property, or 
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(vi) the income or loss is derived by the particular foreign — 
affiliate under or as a result of an agreement that provides — 
for the purchase, sale or exchange of currency and that can 
reasonably be considered to have been made by the particu 
lar foreign affiliate to reduce its risk, with respect to an 

amount required by this paragraph to be included in com: 
puting the particular foreign affiliate’s income or loss from | 

an active business, of fluctuations in the value of the cur 
tency in which the amount was denominated, 

Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), 


subsec. 133(8), will amend para. 95(2)(a) to read as above, applicable to taxatio: 
years, of a foreign affiliate of a taxpayer, that begin after December 20, 2002; an 
subels. (i)(A)UD and (B){ID and el. Gi)(C) of the para. are applicable to taxati 
years, of a foreign affiliate of a taxpayer, that end after 1999. However. if a taxpayer 
so elects in writing and files the election with the Minister of National Revenue on ¢ 
before the taxpayer's filing-due date for the taxpayer’s taxation year that includes the 
day on which the amending legislation is assented to, subcls. 95(2)(a)Gi)(D)CID to” 
(V), as amended, apply to taxation years. of all foreign affiliates of the taxpayer. th 
begin after 1994. _ 


Global Section 95 Election — subsec. 133(68) of amending legislation : 


If a taxpayer referred to above so elects in writing and files the election with the: 


Minister of National Revenue on or before the taxpayer's filing-due date for the tax 
payer’s taxation year that includes the day on which the amending legislation is as- 
sented to, the provisions listed below are applicable to taxation years, of all foreign 
affiliates of the taxpayer, that begin after 1994 and, notwithstanding subsecs. 152(4) 
to (5), any assessment of a taxpayer’s tax, interest and penalties payable under the 
Act for any taxation year shall be made that is necessary to take the election into 
account. - oe oo 
Provisions: 

* 95(1) excluded property”(a), (c), (c.f) 

¢ 95(1)“investment business’ (b) 


95(2\(aiAUD,  (B)AD. 
95(2)(a)GiNE). 95(2Kayv), (WD 


+ 95(2)(f) between (ii) and (iii) 
95(2)(£.1), (£.2) 
95(2)(g) to (g.02) _- 

« 95(2\(i) 

© 95(2)(0)-(0) 

* 95(2.1)(c) 

+ 95(2.2) opening words 

* 95(2.41) 

+ 95(3)(d) 


If a taxpayer has made what would, but for this paragraph, be a valid electi 
described above, and the taxpayer has, on or before the taxpayer s filing-due date 
the taxpayer's taxation year that includes the day that is the third anniversary of 
day on which the amending Act receives Royal Assent, filed with the Minister 
National Revenue a notice in writing to revoke the election, the election is dee: 
otherwise than for the purpose of this paragraph, never to have been made. 


Notwithstanding subsecs. 152(4) to (5) of the Act, any assessment of a tax 
tax, interest and penalties payable under the Act for any taxation ‘year shall be 
that is necessary to take an election or revocation referred to above into account 


Technical Notes: Subsection 95(2) provides rules for determining the income. « 
foreign affiliate of a taxpayer resident in Canada, from a particular source. A fi e 
affiliate is considered to have three sources of income — income from proper 
come from a business other than an active business and income from an active 
ness. This sourcing is important since the affiliate’s income from property and. 
affiliate’s income from a business other than an active business are include 
foreign accrual property income (FAP) of the affiliate. Where the affiliate is a ¢ 
trolled foreign affiliate of the taxpayer, the taxpayer’s share of the affiliate’s F 
must be included, under section 91, in the taxpayer's income for Canadian tax 
poses whether or not the income is distributed. The income of a foreign affiliat 
taxpayer from an active business is included, under section 90, in the taxpaye! 
come for Canadian tax purposes only when paid to the shareholder as a divid 


° 


95(2)aGi AIUD, BYAD, 95 2.AGINC 


Ce 


2 


Paragraph 95(2)(a) characterizes, in certain circumstances, amounts that would 
wise be income from property as income from an active business. More particul 
subparagraphs 95(2)(a)(i) to (iv) provide that particular income of a foreign affil 
of a taxpayer, in respect of which the taxpayer has a qualifying interest througho 
taxation year of the affiliate, from sources in a country (other than Canada 
would otherwise be income from property of the affiliate for the year, will 


cluded in computing the income from an active business of the affiliate for the y 
However, paragraph 95(2)(a) does not _ | 


* require amounts that would otherwise be “losses” from property of the affi 
to be included in computing the income from an active business of the affil 
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Subdivision i — Shareholders 


_ * require amounts that would otherwise be income 
affiliate to be included in computing the “loss” 
affiliate. 


In general, these amendm 
conditions specified in th 
* amounts that would oth 


p amble” of paragrap 
raph to include those f 


g interest but 


taxpayer, that begin after December 20, 200 


rms, subparagraph 95(2)(a)(i) permits a 
respect of which the taxpayer has a qual 
iness income, its property income that _ 
rived by it from activities that can reasonab 
_Telated to active business activities carried on 


‘byapersonthatis  —_/ 


— any other non-resident corporation to which the particular affiliate and the 
__ taxpayer are related throughout the year (for convenience referred to as Case — 


s a foreign branch and a foreign affiliate of the 
payer has a qualifying interest performs the treasu 
This is the case because the wholly-owned : 
es not have a qualifying interest in the foreign: 
rder to address. that concern, subclauses 95(2)(a 
to extend Case 2 to situations where the foreign bran 
© insurance corporation resident in Canada that is the taxp 
mtrols the taxpayer or a person that is controlled by the taxps a. 
lendments to subclauses 95(2)(a)(i(A)UD and (B)(ID) apply to taxation years, 


reign affiliate of a taxpayer, that begin after December 20, 2002. These 
idments are included in 


aS 


the Global Section 95 Election package described [be- 


ary to paragraph 95(2)(a), amendments made to 

out subparagraph 95(2)(a)(i), the word “income” — 
ss’. For further detail on those amendments _ 

ions, refer to that commentary. i 


ced with the we 
their coming-into 


es that income that would otherwise be income from _ 
f a particular foreign affiliate of a taxpayer, in respect of 
h the taxpayer has a qualifying interest, will be included in the particular affili- 
income from an active business for the year to the extent that the income is 
ed from amounts paid or payable, directly or indirectly, to the particular affiliate 
_ 4 partnership of which it is a member 
y 4 non-resident corporation to which the particular affiliate and the taxpayer 
© related throughout the year or by a partnership of which the. non-resident 
poration is a member (other than where it is a specified m 
bsection 248(1), of the partnership at any time in a fiscal pe 
that ends in the year) to the extent that those amounts paid or payable are for 
ditures (either an expenditure of a current nature or an expenditure in re- 
of which an allowance is claimed) that would, if the non-resident corpora- 
or the partnership were a foreign affiliate of the taxpayer, be deductible in 
© Year or a subsequent taxation year by it in computing the amounts prescribed 
‘be its earnings or loss from an active business, other than an active business 
Carried on in Canada (clause 95(2)(ayii(A)); d 


of Non-Resident Corporations S. 95(2)(a) 


_* by another foreign affiliate of the taxpayer in respect of which the taxpayer has a 
qualifying interest throughout the year or by a partnership of which the other 
foreign affiliate of the taxpayer is a member (other than where the other affiliate 
is & specified member of the partnership at any time in a fiscal period of the — 

_ Partnership that ends in the year) to the extent that those amounts paid or payable 
_are for expenditures (either an expenditure of a current naturé or an expenditure 

__ in respect of which an allowance is claimed) that are or would, if the partnership _ 
_ were a foreign affiliate of the taxpayer, be deductible in the year or a subsequent _ 

the other affiliate or the partnership in computing the amounts _ 

arnings or loss from an active business, other than an acti 

n Canada (clause 95@2)(ay(ii)(B)); _ 


ere the particular affiliate is a member of the partne 
t is a “specified member” of the partnership at any time in / 
partnership that ends in the year) to the extent that those _ 
amo payable are for expenditures (either an expenditure of a current _ 
_ ‘nature or an expenditure in respect of which an allowance is claimed) that would, 
af the partnership were a foreign affiliate of the faxpayer, be deductible in the — 
__ year or a subsequent taxation year in computing the amounts prescribed to be is 
earnings or loss from an active business carried on by it outside Canada (clause 


- 952\(LINC); 


by another foreign affiliate of the taxpi 
___ and the taxpayer throughout the year (the 
_ obligation to pay interest on borro' 
payable for the acquisition of, prope: 
_ — the property is excluded propert 
__ another foreign affiliate of the taxp 


ee 


ited to the particular affiliate 
liate”) pursuant to a legal 
acquire, or on an amount 


ffiliate that is shares of 
espect of which the taxpayer has 
“third affiliate”), 


_ = the second affiliate and the third affiliate are resident in, and subject to in- 


eavaye! 
4 qualifying interest throu ghout the ye 


come taxation in, the same ‘country, and ~ 


the amounts paid or payable are relevant in computing the liability for taxes 
the members of a corporate group composed of the second affiliate and _ 
more other foreign affiliates of the taxpayer which are resident in, 
from income taxation in, the same country as the second affil 
ect of which the taxpayer has a qualifying interest througho 
> 95(2)(a)(iD)); or - oo 


_ that are deductible in the year or a subsequent taxation year by the life insurance _ 
__ Corporation resident in Canada in computing its income or loss from carrying on — 


A foreign affiliate of a taxpayer, in respect of which the taxpayer has a qualifying 
vi clu auses 95(2)(a)(ii)(A), (B) and (C) if the rele- 
vant member of the partnership referred to in those clauses is a specified member of 
the partnership.  . 
Generally, a “specified member” of a pa 
is defined in subsection 248(1) as b 

* a member who was a limited partner 

- 96(2.4)) of the partnership at any tim 


al period of the partnership | 


ing assigned by subsection - 
period, or : 
_* a member who, throughout that part 0 ‘the fiscal period that a business of the 
_ partnership is ordinarily carried on and during which the member was a member 
_ of the partnership, was neither ee . 
— actively engaged in the business of the partnership (otherwise than in the 
__ financing of the business), nor 


on, otherwise than as a member of a partnership, a similar business _ 
arried on by the partnership (otherwise than in the financing of the _ 


is amended in the following ways, : 


First, « )(4i)(A), to (C) are amended so that the condition requiring the 
relevant of the partnership to be a member of the partnership (otherwise than _ 
as a specified member of the partnership) is replaced by the condition requiring the 


relevant member to be a “qualifying member” of the partnership throughout each 
period, in the fiscal period of the partnership that ends in the year. in which the rele- 
vant member was a member of the partnership, The expression “qual ifying member” 
is a new term. It is defined in new paragraph 95(2)(o) for the purposes of subdivision 

i of Division B of Part I of the Act, and, defined in subsection 248(1) for the pur- 
poses of the Act generally, as being a person that would at the relevant time be deter- 
mined under paragraph 95(2)(o) to be a qualifying member of the partnership. For _ 
more detail on the definition “qualifying member”, see the commentary to paragraph 
95(2)(0) and subsection 248(1). r—™ i. . 
The amendments to clauses 95(2)(a)(ii)(A) to (C), in conjunction with the new defi- 
nition “qualifying member”, ensure that, in applying those clauses, limited partners 
of limited partnerships that are qualifying members are treated in the same manner as 
general partners of general partnerships. Those provisions also ensure that, even if 
the activities of the relevant person do not meet the business activity requirements in 


new subparagraph 95(2)(o)(i), a partnership may still qualify under clause 
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95(2)(a)(ii)(A), (B) or (C) if the relevant person has an equity interest in the partner- . 


ship that meets the criteria set out in new subparagraph 99(2)(0VGi) For more detail, 

see the commentary to new paragraph P20). : 

ens; clause 95(2)(a)(ii)(D) i is amended to : 
+ introduce the concept — of a particular pe iod in the ~preamble” 
 95(2)(a)Gi)(D) and in subclause 952 )ayaiD)CM), : 


provide in subclause 95(2)(a)GiiD) UD that a foreign ; affler of the taxpayer 1 
which the taxpayer is related can be a “third affiliate” defined in that subclause, — 


95(2)@)4iD TY) 


e 


> replace _ “current —subclause with new 


95(2KaytiD)AY) ane oe and 


The “preamble” to clause (D) is amended to describe amounts paid or payable . th 
“second affiliate” as being in respect of a particular period which period is then the 
time frame during which the shares of the “third affiliate” must be excluded property. 


Under existing subclause 95(2)(a)ii)(D)CID, a foreig n affiliate ofa taxpa: ‘ 


affiliate of the taxpayer in respect of which the taxpayer has a qualifying interest. 
The amendment permits a foreign affiliate of the taxpayer that is related to the tax- 


payer to be a “third affiliate” defined in that subclause. Related Ce ae 


would be controlled foreign affiliates of the taxpayer. _ 
Under existing subclause 95(2)(a)(ii)(D\LV). the “second affiliate” the “third af- 


filiate” must be resident in and subject to income taxation in the same country. Thus, | 
each of those affiliates must itself be subject to income taxation in that country and — 


- cannot be a flow-through entity under the income tax laws. of that country. Amended 
subclauses. 95(2)(a)Gi(D)GV) and (V) are intended to accommodate the case where 
the second affiliate, the third affiliate, or both, are such a flow-through entity. _ 
New subciause 95(2)(a)Gi)(D)AV) requires that the second affiliate and the third af 
filiate be resident in the same country for each of their taxation years (each of which 


taxation years is referred to as a “relevant taxation year” of the second affiliate or : 


the third affiliate, as the case may be) that end in the year. 


New ‘subclause 95(2)(a)(ii)(D)(V) requires that. i in respect of each of. the coud affil- 


ie and the third affiliate for each relevant taxation year of that affiliate, either 
« that affiliate be subject to income taxation in that country in that relevant taxa- 
tion year (sub-subclause 95(2)(a) GD DIWVIL oe 


__+ the members or shareholders of that affiliate (which, for, the purpose of sub-sub-— 
clause. 952)(a)Gi(D)(V)2.), includes a person that has, directly or indirectly, an 


_ interest in a share of, or in an. equity interest in, the affiliate) at the end of that : 


relevant taxation year be subject to income taxation in that country on, in aggre- 


gate, all or substantially all of the income of that affiliate for that relevant taxa-_ 


tion year in their taxation years in. which that relevant taxation year ends or 


would be so subject to income taxation in that country if that affiliate had income _ 


for that relevant taxation year and the income of those members or shareholders 


for their taxation years in which that relevant taxation year ends consisted only 


of their share of income of that 7° for that eve oe year Gubsue 
clause 95(2)(a)(ii)(D)(V)2.). oe ; / 


‘Current subclause 95(2)(ay(iiyD)CV) contains the requirement that ie amounts ts paid 


or payable by the second affiliate to the particular affiliate must be relevant in com- _ 
puting the liability for income taxes in that country of a corporate group composed of 
the second affiliate and one or more other foreign affiliates of the taxpayer (the — 


shares of which are excluded property) that are resident in, and subject to income 
taxation in, that country and in respect of which the taxpayer has a qualifying interest 


throughout the year. Clause 95(2)(a)Gi)(D) is amended to remove the requirement . 


contained | in current subclause 95(2)(ayii\(D)V). 


Third, as noted above, current ‘clause 95(2)(ay(iiy(B) procdes for the Se : 
tion of certain amounts paid or payable to the particular affiliate, where the ‘payeris 
the taxpayer and the taxpayer is a life insurance corporation resident in Canada, to _ 
the extent that those amounts are for expenditures t that are deductible i in the year ora _ 


subsequent taxation year by the taxpayer in computing its income or r Loss from carty- 
ing on its insurance business outside Canada and not in. Canada. . 


Clause (9S(2)(ayi(E) is amended. to provide for the ‘recharacterization of « certain : 


amounts paid or payable to the particular affiliate, where the payer is a life insurance | 


corporation that is resident in Canada and is the taxpayer, a person who controls the _ 
taxpayer or a person controlled by the taxpayer, to the extent that those amounts were 


for expenditures that are deductible in the year or ina subsequent taxation year by 
the life insurance ‘corporation in computing its income or loss from carrying on its 


life insurance business outside Canada and are not deductible in the year or a subse- . 


quent taxation year in computing its income or loss from ee on its life insur- 
ance business in Canada. / 


For additional detail, see the commentary to ubelaaes 95Q)(ayG(AyCtD ant ean. 
Fourth, as noted i in the opening commentary to paragraph 95(2)(a). the amendments _ 


to that paragraph ensure that, throughout subparagraph 95(2)(aj(ai), except clauses 
(D) and (5), the word “income” i is replaced with the words “income or loss”. For 


further detail on those amendments and on their coming-into-force provisions, see 


that commentary. 
New subclauses 95(axanGiXA)CD ond (By) se new cee 95(2)\a) Gi) eons 


to taxation years, of a foreign affiliate of a taxpayer, that end after 1999. These _ 


proposals provides that, notwithstanding subsections 152(4) to (3), the } Ain 


‘cannot _ 
be a “third affiliate” defined in that subclause unless the foreign affiliate is a foreign — 
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amendments are included i in n the Global Section 95 Election package described 
low, still under 95(2)(a) — e . 

Ne clause 95(2)(a)(ii)(D) applies t to taxation ‘years of a on affiliate 0 7. 

payer, that begin after December 20, 2002. However, where the taxpayer 
writing and files that election with the Minister of National Revenue on or befor 
filing-due date for the taxpayer’s taxation year that includes the day on. 
amendments are assented to, subclauses: 95(2)(a)Giy(D)C) to (V) apply i in respe 
all foreign affiliates of the taxpayer for taxations years that end after 1994. Th 


National Revenue can make any assessment of a taxpayer’s tax, interest and penaltie: 
payable under the Act for any taxation year that i aS meresay to ake suck an 

into account. / | 

New clause 95(2)(a)(ii(E) app es to feuation yeas é a foreign affiliate of a t 
payer. that begin after December 20, 2002. This amendment is included in the Globe 
Section 95 Election package described [below, still under 95(2)(a) — ody 


New subparagraph 95(2)(ayy) ensures that, in computing. the active business i in 
or loss of a particular foreign affiliate, there is to be included the income or loss fron 
property derived by the particular foreign affiliate from the disposition of exclude 
property that is not capital property of the particular foreign affiliate. 


The amendment is consequential to the amendments made to ‘the defin on 
cluded property” in subsection. 95(1). | / 


New subparagraph 95(2)(a)(vi) ensures an income ora Jes is treated 2 as active ts 
ness income or loss (and not as foreign ‘accrual property income or loss) wher 
income or loss is derived under or asa result of certain agreements which pro 
the purchase, sale or exchange of currency and relate to currency exchange ri 
respect to amounts included in active business: income 7 | oe oo oe 
95(2)(a). / / - 

New | subparagraphs as) oad (i) apply to taxation years, of a omen affilia 
of a taxpayer, that begin after December 20, 2002. These subparagraphs ¢ are include 
in the Global Section 95 Election packaee 4 described [immediately below —ed. 


Global Section 95 Election 


In this set of proposals, there are a oben of sen to ‘section 95, an 
section 5907 of the Regulations, that apply to taxation years, of a foreign affiliat 
a taxpayer, that begin or end after various specified dates. However, where a tax 
payer so elects in writing and files the election (referred to in this commentary as t 
“Global Section 95 Election”) with the Minister of National Revenue before the ta 
payer's filing-due date for the taxpayer’s taxation year that includes the day on WI 
these amendments are assented to, all of those measures apply to taxation years: of a a 
foreign affiliates, of the taxpayer, that begin after 1994. This set ‘of proposals pr 
vides that, notwithstanding, subsections 152(4) to ), the Minister of National R vi 
nue can make any assessment of a taxpayer’ $ tax, interest and penalties payab 
under the Act for any taxation year that is necessary to take the election into accoul 
Note that the Fresh Start Section 95 Election (described {under 95(1)“taxable Can 
dian business”]) and the Global Section 95 Election are separate elections. As well, 
should be noted that various important amendments te to section a hove oe elk : 
tions that can be made by. taxpayers. _ 
The following amendments to the Act and to the Regulations are. covered by 
eae Section 95 Election package: 
! Amendments to the Act: 


. “paragraphs. (a), (c) and (c.1) of the definition “excluded property” in 1 subsens 
tion 991), : 


+ parag eaph 6) of £ the definition ‘investment ae in subsectiott 95(t 
+s subclauses 95(2)(a)(i)(A)D and (B)(I) and 95(2)(a)Gi(A)I) and (BG), 
clause 95(2)(a)(ii)(C), clause 9S2Na)GIE) a ot ee ee 

and (vi), 


+ the portion of paragraph o5(2K0 1 that is after subparagraph 95(2)(0( 
_ before subparagraph 952) (iti),  . 


- eas 95(2e. »: . 2) ce oe) to oe 0, 
. + paragraph 952,00), : 
C paragraphs 95(2(0) to oe 


. paragraph 95(2.1)(c), 
+ preamble of subsection 95(2.2), 
+ subsection 95(2.41), and - 


. paragraph 95(3)(d). 
(B) Amendments to the Regulations: 
] paragraph (b) of ‘the definition “earings” in Regulation 5907(1), 


= + paragraph (b) of the definition | ‘exempt deficit” i in Regulation 590711 
= + paragraph (a. ) of the definition “exempt earnings” in Regulation 590 


. subparagraph (dG) of ‘the eens “exempt earnings” in. Regulat | 
S907(1),. _ | 
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. 


the preamble, paragraph (c), and the “postamble”, of the definition “exempt 
loss” in Regulation 5907(1), 


+ the definition “loss” in Regulation 5907(1), 


° 


subparagraph (d)(i) of the definition “net earnings” in Regulation 5907(1), 


subparagraph (d)(i) of the definition “net loss” in Regulation 5907(1), 
* paragraph (b) of the definition “taxable deficit” in Regulation 5907(1), 


° 


subparagraphs (b)(i.1), (iv) and (v) of the definition “taxable loss” in Regu- 
lation 5907(1), and 


* paragraphs 5907(2.7)(a) and (b) of the Regulations. 


If a Global Section 95 Election is made by a taxpayer, the amendments to the defini- 
tions “exempt earnings” and “exempt loss” in Regulation 5907(1) that implement the 
new concept of “qualifying member” will apply only for foreign affiliate taxation 
years that end after 1999. For more detail, see the commentary to the definitions 
“exempt earnings” and “exempt loss” in Regulation 5907(1). 


Note that this set of proposals provides for the possibility of a total revocation of the 
Global Section 95 Election. If a taxpayer has made what would otherwise be a valid 
Global Section 95 Election, and the taxpayer has, on or before the taxpayer’s filing- 
due date for the taxpayer's taxation year that includes the day that is the third anni- 
_ versary of the day on which the amending legislation enacting this set of proposals is 
assented to, filed with the Minister of National Revenue a notice riting to revoke 
the election, the election is deemed never to have been made. This set of proposals 
provides that, notwithstanding subsections 152(4) to (5), the M ster of National 
Revenue can make any assessment of a taxpayer’s tax, interest and penalties payable 
under the Act for any taxation year that is necessary to take the revocation into 
account. : : : 


{For the Fresh Start Section 95 Election, see under 95(1)“taxable Canadian busi- 
ness” — ed.] . — 

Letter from Dept. of Finance, December 20, 2001: 

Dear [xxx]: ee 

lam writing in reply to your letter dated December 17, 2001, in which you requested 
amendments in connection with subclause 95(2)(a)(ii)(D)(V) of the Income Tax Act 
(the “Act”). = : 


Clause 95(2)(a)(ii)(D) of the Act generally provides that income derived by a foreign 
affiliate (the “first affiliate’) of a taxpayer from amounts paid or payable by another 
foreign affiliate (the “second affiliate”) of the taxpayer under a legal obligation to 
pay interest on monies borrowed by the second affiliate to acquire shares in the capi- 
tal of another foreign affiliate (the “third affiliate”) of the taxpayer will be considered 
active business income (instead of property income) provided that certain conditions 
enumerated in that clause, and in other provisions in the Act, are satisfied. 


You have expressed a concern about the parenthetical phrase “... (the shares of which 
are excluded property) ...” in existing subclause 95(2)ayGD(D)C(V). You argue that 
the impact of this parenthetical phrase is that, if the second affiliate is a member of a 
group of corporations that files a consolidated federal income tax return in the United 
States (or in another jurisdiction having a similar tax system), the share of each mem- 
ber of the consolidated group must qualify as “excluded property”. The expression 
“excluded property” is defined in subsection 95(1) of the Act 


You submit that, for non-income tax reasons, many large corporate groups have, as 
members of a tax consolidation group, corporations that are largely inactive or that 
do not carry on an active business. Shares of such corporations would not qualify as 
excluded property. You argue that this parenthetical phrase would then deny the be- 
hefits provided for under clause 95(2)(a)(ii\(D) to the first affiliate even where all or 
substantially all of the total income of members of that tax consolidation group is 
active business income. 


We agree that the tax results produced under clause 95(2)(a)(ii)(D), as illustrated by 
your example, are not appropriate based on the existing tax policy. We are therefore 
prepared to recommend to the Minister of Finance that clause 95(2)(a)(ii)(D) of the 
Act be amended to address this issue. We will recommend that the requirements in 
existing subclause 95(2)(a)(i1)(D)(V) be amended to provide that amounts paid or 
payable by the second affiliate to the first affiliate in a particular taxation year of the 
first affiliate will satisfy the requirements of that subclause if those amounts paid or 
payable are relevant in computing the income or loss for income tax purposes in the 
foreign country 


* of the members of a group of corporations, if the group is composed of the sec- 
ond affiliate and one or more other foreign affiliates of the taxpayer that are 
resident in, and subject to income taxation in, that country and in respect of 
which the taxpayer has a qualifying interest throughout the particular year and it 
is reasonable to conclude that all or substantially all of the total of the incomes 
and losses of those members for their taxation years that end in the particular 
year is attributable to incomes and losses from an active business, or 


of the second affiliate, if all or substantially all of the income earned by the third 
affiliate in the taxation years of the third affiliate that end in the particular year is 
included in computing the income of the members or shareholders of the third 
affiliate at the end of those years and is subject to income taxation in that coun- 
try, the taxpayer has a qualifying interest in the third affiliate throughout the 
Particular year and it is reasonable to conclude that all or substantially all of the 
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total of the incomes and losses of the third affiliate for those years is attributable 
to incomes and losses from an active business. _ 


If these recommendations are acted upon, I would anticipate that they would be in- 
cluded ‘in the next technical bill. : j 


We will recommend that the amendments apply to taxation years of a foreign affili- 
ate of a taxpayer that begin after the date of the release of the draf: of the technical 
bill. However, where the taxpayer so elects in respect of all the foreign affiliates of 
the taxpayer, the amendments will apply to taxation years of those affiliates of the 
taxpayer that begin after 1994 and, notwithstanding subsections 152(4) and (5) of the 
Act, any assessment of a taxpayer’s tax payable under the Act for any of those taxa- 
tion years shall be made that is necessary to take into account the application of the Zz 
amendments. The ability to elect to have the amendments apply to these earlier taxa-__ 
tion years will be contingent on the taxpayer electing to have other amendments to _ 
the foreign affiliate rules to be included in the technical bill apply to the taxpayer’s 
foreign affiliates for these earlier taxation years. We cannot provide any more details 
regarding the election provisions until the release of the draft of the technical bill. 


Thank you for writing. — 
Yours sincerely, 


Len Farber 
General Director, Tax Legislation Division, Tax Policy Branch 


Letter from Dept. of Finance, October 5, 2001: 
Dear [xxx]: _ y, 

f am writing in reply to your letter dated August is, 2001 (and your follow-up letter 
dated August 16, 2001) to Mr. Wally Conway in which you requested an amendment 
to clause 95(2)(a)Gii)(D) of the Income Tax Act (the OAR). 


Our understanding of the facts stated in your correspondence is the following: 


* US Holdco (a corporation resident in the United States) is a controlled foreign 
affiliate of Canco (a corporation resident in Canada). 


+ Finco is also a controlled foreign affiliate of Canco, 


° ‘Canco has a qualifying interest (within the meaning of paragraph 95(2)(m) of the 
Act) in respect of US Holdco and in respect of Finco. 


* Canco funds Finco with equity. Finco in turn loans the money to US Holdco, 
which uses the money to purchase shares of a United States limited liability cor- 

_ poration (“US LLC’). US Holdco becomes the sole shareholder/member of US 
iC 


* US LLC carries on an active business for the purposes of the foreign affiliate 
rules. 


In your correspondence, you also note that the facts are such that, if US LLC were 
“subject to income taxation” in the United States, all relevant requirements of sub- 
clause 95(2)({a)Gi)(D) would have been met and the interest income received by 
Finco from US Holdco would be included in computing the income from an active 
business of Finco. However, because US LLC is treated for US tax purposes as a 
flow-through entity and it is thus not directly “subject to income taxation” in the 
United States, the requirements of subclause 95(2)(a)(ii)(D) are not met and the inter- 
est income is not included in the active business income of Finco. You noted that, 
since US Holdco is the sole shareholder/member of US LLC, US LLC’s income is 
included in computing US Holdco’s income in the United States and is subject to 
income taxation in the United States. You argue that from a Canadian tax policy 
viewpoint, the scope of subclause 95(2)(a)(ii)(D) should be extended to cover situa- 
tions where all of the income of the third affiliate (.e., in your case, US LLC) re- 
ferred to in that subclause is fully taxable in the country of residence (i.e., the United 
States) of the third affiliate (i.e. US LLC) and its foreign parent (US Holdco). 


We are of the view that a United States limited lability corporation (LLC) that is a 
flow-through entity for US tax purposes merits treatment similar to that of a corpora- 
tion that is “subject to income taxation” in the United States only if all or substan- 
tially all of the income earned by the LLC is included in computing the income of the 
members or shareholders of the LLC and is subject to income taxation in the United 
States under the laws of the United States. 


We are therefore prepared to recommend to the Minister of Finance that subclause 
95(2)(a)Gi)(DJTV) of the Act be amended. The recommended amendment to that 
sub-subclause would accommodate a “third affiliate” where the affiliate is not sub- 
ject to income taxation in its country of residence but all or substantially all of the 
income earned by the affiliate in all the taxation years of the affiliate that end in the 
taxpayer's taxation year is included in computing the income of the members or 
shareholders of the affiliate at the end of those years and is subject to income taxa- 
tion in that country under the laws of that country. 


If this recommendation is acted upon, I would anticipate that the amendment would 
be included in the next technical bill. 


We will recommend that the amendment apply to taxation years of a foreign affiliate 
of a taxpayer that begin after the date of the release of the draft of the technical bill. 
However, where the taxpayer so elects in respect of all the foreign affiliates of the 
taxpayer that begin after 1994, the amendment will apply to taxation years of those 
affiliates of the taxpayer that begin after 1994 and notwithstanding subsections 
152(4) and (5S) of the Act any assessment of a taxpayer’s tax payable under the Act 
for any of those taxation years shall be made that is necessary to take into account the 
application of the amendment. The ability to elect to have the amendment apply to 
those earlier taxation years will be contingent on the taxpayer electing to have other 
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the taxpayer's foreign affiliates for those earlier taxation years. We cannot provide — 
any more details regarding the election provisions until the release of the draft of the — 
technical bill. _ : _ : 

Thank you for writing, 
Yours sincerely, 


Brian Ernewein — 


Director, Tax Legislation Division, Tax Policy Branch . 
Letter from Dept. of Finance, February 12,2001: 


Dear [xxx]: 


We are writing in response to your letter of December 15,2000. 
In your letter you requested that we confirm our willingness to recommend to the — 
Minister of Finance that the Income Tax Act and the related Regulations thereto be _ 
amended to ensure that foreign accrual property income or losses (FAPI or FAPL) of — 
a foreign affiliate will not arise on a disposition of excluded property by the aff 
Currently, gains or losses from the disposition of excluded property that is eligi 
capital property enter into the calculation of FAPI or FAPL of a forei iliate 

because such gains and losses are not capital gains and losses. You have also 
quested that we confirm our willingness to recommend that the amendments apply, i 
so elected by taxpayers in respect of a foreign affiliate, to taxation years of the affi 
ate beginning in the same year that the definition of “investment busine yf 


After reviewing your submission, we have concluded that amendments to the FAPI 

Te rrrrrr—”—CBNWS 

_ Some amendments are needed to clarify when eligible capital property is to ; 
sidered to be excluded property. Eli gible capital property that is used or held by a — 
foreign affiliate principally for the purpose of earning income from an active busi- 
ness carried on by it should be considered to be excluded property. Eligible capital 
property that is not used or held principally for the purpose of earning income from 
an active business carried on by it should be considered to be excluded property if all 
the income derived from the property is deemed to be active business income under — 
paragraph 95(2)(a). In any other case, it is not clear to us that it would be appropriate - 
to treat eligible capital property as excluded property. _ 
Other amendments are needed to remove from FAPI or FAPL of a foreign affiliate 
any income, gains or losses arising from the disposition of excluded property that is _ 
not capital property. Consequential amendments to the surplus calculation provision 
of the Income Tax Regulations will also be required. Any income, gain or loss arising — 
‘on the disposition of excluded property that is eligible capital property that is ine 
cluded or deducted in computing the active business income or loss of the foreign 
affiliate should be included in the exempt earnings or exempt loss of the affiliate and 


in the exempt surplus or exempt deficit of the affiliate. Adjustments to the exempt _ 


earnings and loss definitions will also be required for the non-taxable portion of the — 
gains or losses arising on the disposition of eligible capital property. This occurs — 


because the proceeds of disposition of eligible capital property exceed the resultant _ 


eligible capital amount and the cost of eligible property exceeds the resultant eligible 

capital expenditure.  .. i = 
Income tax amendments are normally made prospectively, and as a consequence, the _ 
amendments such as those described above would normally be made effective for 
taxation years commencing after the announcement date. However, there is some 
justification for a retroactive application date that would be the same as the effective — 


date for the FAPI and FAPL rules modified in 1994. Taxpayers wishing for the retro- 


active application date will be expected to perform an election in writing within one 
year of the announcement date and the election will have to be in respect of all the 
taxpayers affiliates. oF 2 eo _ 


As requested, we are willing to confirm that we are prepared to recommend to the — 


Minister that amendments be made to the Act and Regulations such as those de- 


scribed above. We are also prepared to recommend an application date as described 


above. | 
Thank you for bringing this matter to our attention. : 
Yours sincerely, | 
tebe 


General Director, Tax Legislation Division, Tax Policy Breach =. 
Letter from Dept. of Finance, April 19, 2006: See under 95(2)(K.7). 


Related Provisions: 20(3) — Purpose for which borrowed money deemed to have 
been used: 95(2)(n) — Deemed FA and deemed qualifying interest; 95(2)(r) — FA 
deemed to be qualifying member of partnership; 95(2.2), (2.21) — Interpretation rules; 
95(6) — Anti-avoidance rules; 253 — Whether business carried on in Canada. 
Regulations: 5907(1)“earnings’(b) (increase in earnings from _an active business); 
5907(1)exempt earnings’(d) (inclusion in exempt earnings); 5907(1)"exempt loss’’(¢) 
(inclusion in exempt loss); 5907(1)"loss”(b) (increase in loss from an active business); 
5907(2.7), (2.8) (where amount included in 95(2)(a)(i) or (i)). 

Interpretation Bulletins: IT-392: Meaning of term “share”. 


Information Circulars: 77-9R: Books, records and other requirements for taxpayers 
having foreign affiliates. 
(a.1) [income from sale of property] — in computing the 
income from a business other than an active business for a taxa- 


Ons 


Canada by the taxpayer or a person with which the taxpayer does not deal 


Income Tax Act, Part I, Division B 


tion year of a foreign affiliate of a taxpayer there shall be in- 
cluded the income of the affiliate for the year from the sale of 
property (which, for the purposes of this paragraph, includes the 
income of the affiliate for the year from the performance of ser- 
vices as an agent in relation to a purchase or sale of property) 
where 


(i) it is reasonable to conclude that the cost to any person of 
the property (other than property that was manufactured, pro- 
duced, grown, extracted or processed in Canada by the tax- 
payer or a person with whom the taxpayer does not deal at 
arm’s length in the course of carrying on a business in Can- 
ada and that was sold to non-resident persons other than the 
affiliate or sold to the affiliate for sale to non-resident per- 
sons) is relevant in computing the income from a business 
carried on by the taxpayer or a person resident in Canada 
with whom the taxpayer does not deal at arm’s length or is 
relevant in computing the income from a business carried on 
in Canada by a non-resident person with whom the taxpayer 
does not deal at arm’s length, and 


_ carried on by the taxpayer or by a person resident in 
ada with whom the taxpayer does not deal at arm’s leng 
or is relevant in computing the income from a business ce 

ried on in Canada by a non-resident person with whom 
Q taxpayer does not deal at arm’s length, and — 
Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliate: 
subsec. 133(9), will amend subpara. 95(2)(a.1)(i) to read as above, applicable to tay 
tion years, of a foreign affiliate of a taxpayer, that begin after December 20, 2 
However, if a taxpayer so elects in writing and files the election with the Minist 
National Revenue on or before the taxpayer’s filing-due date for the taxpayer's 
tion year that includes the day on which this Act is assented to, the amendme 
plies to taxation years, of all foreign affiliates of the taxpayer, that begin after 19 
Technical Notes: Paragraph 95(2)(a.1) includes in the income from a busin 
other than an active business (and thus the foreign accrual property income (FA 
a foreign affiliate) of a taxpayer resident in Canada, the income of the affilia 
the sale of property (including the income derived from services as agent provide 


relation to a purchase or sale of property) if : 
+ it is reasonable to conclude that the cost to any person of the property (other 
property that was manufactured, produced, grown, extracted or process 


arm’s length in the course of carrying on a business in Canada and tha 
subsequently sold to non-resident persons other than the affiliate or to the ; 
__ ate for sale to non-resident persons) is relevant in computing the income fr 
"business carried on by the taxpayer or a person resident in Canada that does. 
deal at arm’s length with the taxpayer or is relevant in computing the in 0 
from a business carried on in Canada by a non-resident person with who 
taxpayer does not deal at arm’s length (subparagraph 95(2)(a.1)(i)), and 


* the property was not manufactured, produced, grown, extracted or processe 

the country under whose laws the affiliate was formed (or continued) and | 
and is governed, and the affiliate’s business was principally carried on in 

country (subparagraph 95(2)(a.1)Gi)). _ a 
The rule does not apply where more than 90% of the gross income of the aft 
from the sale of property is derived from sales of property (other than prope 
falls within the exclusions described above) to persons that deal at arm’s length v 
the affiliate, which, for this purpose, includes a sale of property to a related n 
resident corporation for sale by it to arm’s length persons. Where the rule app! 
the foreign affiliate of the taxpayer, the selling of the property is deemed to 
separate business other than an active business of the affiliate. Any income that f 
tains to or is incident to that business is also deemed to be income of the affill 
from a business other than an active business of the affiliate, 
Subparagraph 95(2)(a.1)(i) is amended to replace the description of the property 
is excluded from the application of that subparagraph with a new description for 
property. Under the new description, property will qualify for the exclusion if i 
“designated property” and was subsequently sold to non-resident persons othe: 
the affiliate or to the affiliate for sale to non-resident persons. 
The definition “designated property” is provided in new subsection 95(3.1). Pr 
is designated property if it is property that is described in the “preamble” of 
graph 95(2)(a.1) and that meets one of the three tests set out in paragraphs ( 
and (c), respectively, of that definition. _ / 
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Under the first test (paragraph (a) of the definition), property is designated property if 
it is be 6 i ee, 
_¢ Property that was — in the course of carrying on a business in Canada — manu- 
_ factured, produced, grown, extracted or processed in Canada by the taxpayer, or 
__ by a person with whom the taxpayer does not deal at arm’s length, or — 

EB. property that was — in the course of a business carried on by a foreign affiliate 
___ of the taxpayer outside Canada — manufactured or processed from tangible pro- 
_ perty that, at the time of the manufacturing or processing, was owned by the 
taxpayer or by a person related to the taxpayer and used or held by the owner in 
the course of carrying on a business in Canada, if the manufacturing or process- 
_ ing was in accordance with the specifications of the owner of the tangible pro- 

perty and under a contract between that owner and the foreign affiliate. 

U inder the second test (paragraph (b) of the definition), property is designated pro- 
perty if if was acquired, in the course of carrying on a business in Canada, by a 


purchaser from a vendor if 
the purchaser is the taxpayer or is a person resident in Canada with whom the 
_ taxpayer does not deal at arm’s length, and - - 
» the vendor is a person — 


— with whom the taxpayer deals at arm’s length 
- who is not a foreign affiliate of the taxpayer, an 
who is not a foreign affiliate of a person reside 
taxpayer does not deal at arm’s length. 


ler the third test (paragraph (c) of the definition), pro; 

was acquired by a purchaser from a vendor if 
purchaser is the taxpayer or is a person resident in Canada 

‘taxpayer does not deal at arm’s length, = i” 

e vendor is a foreign affiliate of 

a ~ the taxpayer, or 


— a person residen ‘in Canada with whom the taxpayer does not deal at arm’s 
dength, and ee 


produced, grown, extracted or processed in the 
he vendor is governed and any of exists, was (unless 
the vendor was contin any jurisdiction) formed or organized, or was last 
continued, and in whic! vendor’s business is principally carried on. 


The amendment to subparagraph 95(2)(a.1)(i) applies to taxation years, of a foreign 
affiliate of a taxpayer, that begin after December 20, 2002. Where the taxpayer elects 
in writing and files that election with the Minister of National Revenue on or before 
the filing-due date for the taxpayer’s taxation year in which these amendments are 
assented to, new subparagraph 95(2)(a.1)(i) and the new definition “designated pro- 
y” in new subsection 95(3.1) apply in respect of all foreign affiliates of the tax- 

r taxations years that end after 1994. - / 


Example 1 


“the property was 1 
country under who 


Canco is a corporation resident in Canad 
Forco is a controlled foreign affiliate of Canco 
XYZ is a corporation resident in Canada with who 
a ”DLhLUm . 
Forco sells property to arm’s length purchasers situated outside Canada. 

he gross revenue and income of Forco is derived Jrom the sale of pro- 
perty acquired from Canco. That property was acquired by Canco from XYZ 


vals at arm’s 


and was manufactured in Canada by XYZ. 

graph 95(2\al) oe — 

sale of the property that Forco had acquired from 

ing paragraph 95(2)(a.l ), be included in Forco’s 
than an active business and thus the FAPI of 


Application of paragrap 


‘co. This is because 
nufactured in Canada only if it was manufactured by Canco or by a person 
with whom the Canco does not deal at arm’s length. In this case, the manufac- 


turer is XYZ, an arm's length corporation. i 

However, because of amended subparagraph 95(2)(a.1}(i) and paragraph (b) of 
the definition “designated property” in new subsection 95(3.1), Forco’s income 
m the sale of the property acquired by Forco from Canco will not be 
haracterized by paragraph 95(2)(a.1) as income from a business other than 
active business. ; oe 


n ple 2 


Canco is a corporation resident in Canada. 


. FAI is a controlled foreign affiliate of Canco that was formed, exists and 

48 governed under the laws of foreign Country A. FAl’s manufacturing busi- 

ness is principally carried on in that country. The gross revenue and income 

Of FAI is derived from the sale, to Canco, of the property that FAl 
manufactures. : 
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3. FA2 is a controlled foreign affiliate of Canco. FA2 was formed, exists and 

is governed under the laws of foreign Country B. FA2’s business is princi- 
_ pally carried on in that country, FA2 purchases, from Canco, property that 
“ was manufactured in Country A by FAI. FA2 sells the property to purchas- 

ers outside of Canada. — = = lc clr 


Application of paragraph 95(2)(a.l) 


__ The income from the sale of the property acquired by FA2 from Canco would, ; 
_ because of existing paragraph 95(2)(a.1), be included in FA2's income from a 
than an active business and thus the FAPI of FA2. This is because — 
ragraph 95(2)(a.1)i) exempts property manufactured, produced, — 
ssed in Canada only where the property was manufac- 
rown, extracted or processed in Canada by Canco, or by a 
th whom Canco does not deal at arm's length. In this case, the pro- 
manufactured outside of Canada by FAL. Lo 


However, because of amended subparagraph 95(2)(a. 1)(i) and paragraph (c) of 
the definition of “designated property” in new subsection 95(3.1), FA2’s income 
from the sale of the property acquired by FA2 from Canco will not be 
recharacterized by paragraph 95(2)(a.1) as income from a business other than 
an active business, rrr : 


(ii) the property was not manufactured, produced, grown, ex- 
tracted or processed in the country under whose laws the af- 
filiate was formed or continued and exists and is governed 
and in which the affiliate’s business is principally carried on, 


unless more than 90% of the gross revenue of the affiliate for the 
year from the sale of property is derived from the sale of such 
property (other than a property described in subparagraph (ii) 
the cost of which to any person is a cost referred to in subpara- 
graph (i)) to persons with whom the affiliate deals at arm’s 
length (which, for this purpose, includes a sale of property to a 
non-resident corporation with which the affiliate does not deal at 
arm’s length for sale to persons with whom the affiliate deals at 
arm’s length) and, where this paragraph applies to include in- 
come of the affiliate from the sale of property in the income of 
the affiliate from a business other than an active business, 


(iii) the sale of such property shall be deemed to be a sepa- 
rate business, other than an active business, carried on by the 
affiliate, and 


(iv) any income of the affiliate that pertains to or is incident 
to that business shall be deemed to be income from a busi- 
ness other than an active business; 


Related Provisions: 95(2)(k.7) — Tiers of partnerships; 95(2)(n) — Deemed FA 
and deemed qualifying interest; 95(2.3) — Application of 95(2)(a.1); 95(3.1) — Desig- 
nated property; 253 — Whether business carried on in Canada. 


(a.2) [income from insurance] — in computing the income 
from a business other than an active business for a taxation year 
of a foreign affiliate of a taxpayer there shall be included the 
income of the affiliate for the year from the insurance of a risk 
(which, for the purposes of this paragraph, includes income of 
the affiliate for the year from the reinsurance of a risk) where the 
risk was in respect of 


(i) a person resident in Canada, 
(ii) a property situated in Canada, or 
(ili) a business carried on in Canada 


unless more than 90% of the gross premium revenue of the affil- 
iate for the year from the insurance of risks (net of reinsurance 
ceded) was in respect of the insurance of risks (other than risks 
in respect of a person, a property or a business described in sub- 
paragraphs (1) to (iii)) of persons with whom the affiliate deals at 
arm’s length and, where this paragraph applies to include in- 
come of the affiliate from the insurance of risks in the income of 
the affiliate from a business other than an active business, 


(iv) the insurance of those risks shall be deemed to be a sepa- 
rate business, other than an active business, carried on by the 
affiliate, and 


(v) any income of the affiliate that pertains to or is incident to 
that business shall be deemed to be income from a business 
other than an active business; 


S. 95(2)(a.2) 


Related Provisions: 95(2)(k.7) — Tiers of partnerships; 95(2)(n) — Deemed FA 
and deemed qualifying interest; 253— Whether business carried on in Canada. 


(a.3) [income from Canadian debt and lease obliga- 
tions] — in computing the income from a business other than 
an active business for a taxation year of a foreign affiliate of a 
taxpayer there shall be included the income of the affiliate for 
the year derived directly or indirectly from indebtedness and 
lease obligations (which, for the purposes of this paragraph, in- 
cludes the income of the affiliate for the year from the purchase 
and sale of indebtedness and lease obligations on its own ac- 
count, but does not include excluded income) 


(i) of persons resident in Canada, or 
(ii) in respect of businesses carried on in Canada 


unless more than 90% of the gross revenue of the affiliate de- 
rived directly or indirectly from indebtedness and lease obliga- 
tions (other than excluded revenue) was derived directly or indi- 
rectly from indebtedness and lease obligations of non-resident 
persons with whom the affiliate deals at arm’s length and, where 
this paragraph applies to include income of the affiliate for the 
year in the income of the affiliate from a business other than an 


active business, 


(iii) those activities carried out to earn such income shall be 
deemed to be a separate business, other than an active busi- 
ness, carried on by the affiliate, and 


(iv) any income of the affiliate that pertains to or is incident 
to that business shall be deemed to be income from a busi- 
ness other than an active business; 


Related Provisions: 95(2)(k.7) — Tiers of partnerships; 95(2)(n) — Deemed FA 
and deemed qualifying interest; 95(2.4), (2.41) — Application of 95(2)(a.3); 95(2.5) — 
Definitions for 95(2)(a.3). : 

Regulations: 7900(1), (2) (prescribed financial institutions); 8201 (meaning of “per- 
manent establishment’). 


(a.4) [income from partnership debt and lease obliga- 
tions] — in computing the income from a business other than 
an active business for a taxation year of a foreign affiliate of a 
taxpayer there shall be included (to the extent not included under 
paragraph (a.3) in such income of the affiliate for the year) that 
proportion of the income of the affiliate for the year derived di- 
rectly or indirectly from indebtedness and lease obligations 
(which, for the purposes of this paragraph, includes the income 
of the affiliate for the year from the purchase and sale of indebt- 
edness and lease obligations on its own account) in respect of a 
business carried on outside Canada by a partnership (any portion 
of the income or loss of which for fiscal periods of the partner- 
ship that end in the year is included or would, if the partnership 
had an income or loss for such fiscal periods, be included di- 
rectly or indirectly in computing the income or loss of the tax- 
payer or a person resident in Canada with whom the taxpayer 
does not deal at arm’s length) that 


(i) the total of all amounts each of which is the income or 
loss of the partnership for fiscal periods of the partnership 
that end in the year that are included directly or indirectly in 
computing the income or loss of the taxpayer or a person res- 
ident in Canada with whom the taxpayer does not deal at 
arm’s length ~ 


is of 


(ii) the total of all amounts each of which is the income or 
loss of the partnership for fiscal periods of the partnership 
that end in the year 


unless more than 90% of the gross revenue of the affiliate de- 
rived directly or indirectly from indebtedness and lease obliga- 
tions was derived directly or indirectly from indebtedness and 
lease obligations of non-resident persons with whom the affiliate 
deals at arm’s length (other than indebtedness and lease obliga- 
tions of a partnership described in this paragraph) and where this 


paragraph applies to include a proportion of the income of the 
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affiliate for the year in the income of the affiliate from a busi- 
ness other than an active business 


(iii) those activities carried out to earn such income of the 
affiliate for the year shall be deemed to be a separate busi- 
ness, other than an active business, carried on by the affiliate, 
and 

(iv) any income of the affiliate that pertains to or is incident 
to that business shall be deemed to be income from a busi- 
ness other than an active business 


and for the purpose of this paragraph, where the income or loss 
of a partnership for a fiscal period that ends in the year is nil, the 
proportion of the income of the affiliate that is to be included in 
the income of the affiliate for the year from a business other than 
an active business shall be determined as if the partnership had 
income of $1,000,000 for that fiscal period; 
Related Provisions: 95(2)(k.7) — Tiers of partnerships; 95(2)(n) — Deemed FA 
and deemed qualifying interest; 253 — Whether business carried on in Canada. 
(b) [services deemed not active business] — where a 
controlled foreign affiliate of a taxpayer provides services or an 
undertaking to provide services and 


(i) the amount paid or payable in consideration therefor 


(A) is deductible in computing the income from a busi- | 
ness carried on in Canada by any person in relation to 

whom the affiliate is a controlled foreign affiliate or by a 
person related to that person, or | 


(B) was paid or payable by a person other than the tax- | 
payer and can reasonably be considered to relate to an 
amount that was deductible by the taxpayer or a person 
related to the taxpayer in computing the income of that | 
taxpayer or person from a business carried on in Canada, _ 
or 


(ii) the services are performed or are to be performed by any : 
person referred to in subparagraph (i) who is an individual | 
resident in Canada, | 


the provision of those services or the undertaking to provide | 
those services shall be deemed to be a separate business, other | 
than an active business, carried on by the affiliate, and any in- 
come from that business or that pertains to or is incident to that | 
business shall be deemed to be income from a business other 
than an active business; | 
__-——- Proposed Amendment — 95(2)(b) 
- (b) [services deemed not active business] — the prov 
— sion, by a foreign affiliate of a taxpayer, of services or of ; 
undertaking to provide services is deemed to be a separate bu 
_ jness, other than an active business, carried on by the affiliate 
and any income from that business or that pertains to or is inci 

_ dent to that business is deemed to be income from a busin 
_ other than an active business, fs 
(i) the amount paid or payable in consideration for t 
services or for the undertaking to provide those servi 
(A) is deductible, or can reasonably be « onsidered 
late to an amount that is deductible, in computing 
_ income from a business carried on in Canada, by 


@ any taxpayer of whom ‘the affiliate is a for 


affiliate, or 7 — 
(Il) another taxpayer who does not deal at a 
length with any taxpayer of whom the affi iate 


foreign affiliate, or — 

_ (B) is deductible, or can reasonably be considered t 
late to an amount that is deductible, in computing 
foreign accrual property income of a foreign affilia 
_ (D any taxpayer of whom the affiliate is a forei 
vatfinate; OCs 
“(ID another taxpayer who does not deal at 2 
length with any taxpayer of whom the affiliate 
foreign affiliate, or — 
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(ii) the services are, or are to be, performed by -— those services (or the undertaking) is deductible, or can reasonably be considered to 
i — : relate to an amount that is deductible, in computing the FAPI of a foreign affiliate of 
(A) the taxpayer, |. any taxpayer of whom the particular affiliate is a foreign affiliate or in computing the 
(B) a person resident in Canada with whom the taxpayer FAPI of.a foreign affiliate of another taxpayer who does not deal at arm’s length with 
does not deal at ’s length — any taxpayer of whom the affiliate is a foreign affiliate, 
arm ngth, 


a: 8 : _* the provision of those services (or the undertaking) is deemed :o be a separate 
(C) a partnership any member of which is a person de-— ___ business, other than an active business, carried on by the particular affiliate, and 
scribed in clause (A) or (B), or :  - 


(D) a partnership in which any person or partnership de- 
scribed in any of clauses (A) to (C) has, directly or indi- ] 


income from that business or that pertains to or is incident to that business is 
mputing the particular affiliate’s FAPI. 

: _ rectly, a partnership interest; |. 
Application: The February 27, 2004 draft legislation (Part 2— foreign affiliates), | incl 
subsec. 133(10), will amend para. 95(2)(b) to read as above, applicable to taxation verted 
years, of a foreign affiliate of a taxpayer, that begin after December 20, 2002, except tion in the gro 
that, in applying para. 95(2)(b) to taxation years, of a foreign affiliate of the taxpayer, Third. aG j ; : 
Ei S . : — : : wd, subparagraph 95(2)(b)(ii) is amended to ensure that, if a particular foreign 
en oe eae and before Eebruary 28, a a = (2)(b) is to affiliate of a taxpayer provides services (or an undertaking to provide services) and 
a es ol those services are, or are to be, performed by a described party, 


* the provision of those services (or the undertaking) is deemed to be a separate 
business, other than an active business, carried on by the particular affiliate, and 


clause 95(2)(b)(i)(B) provides that, within a corporate group, in- 

erwise be income from an investment business (and therefore 
mputing FAPI) of one foreign corporation in the group cannot be con- 
ss income by the payment of fees to another foreign corpora- 
for services rendered to that investment business. 


dertaking to provide services is deemed to be a separate bus 
active business, carried on by the affiliate, and any income 
or that pertains to or is incident to that business is deemed 
business other than an active business, if 


(b) the provision, by a foreign affiliate of a taxpayer, of services 


"+ any income from that business or that pertains to or is incident to that business is 
included in computing the particular affiliate’s FAPI. 

A described party is - 
* the taxpayer, 


(i) the amount paid or payable in consideration for 
undertaking to provide those services — 


 {A) is deductible, or can reasonably be consid i 
amount that is deductible, in computing the incom: fr 


xpayer does not deal at arm’s 
_ carried on in Canada, by _ 


business _ © a person resident in Canada with whom th 
length, _ 


(1) any taxpayer of wie the affiliate is a oo ned Pes: * a partnership any member of which is a person described above, or 


iate, or — — / : _ 
e88) another pencn who is related to any taxpayer of whom the * a partnership in which any person or partnership described above has, directly or 
_ affiliate is a controlled foreign affiliate, or _. _ indirectly, a partnership interest. : ; 
_B) is deduc a reasonably be considered to relate to an These amendments to paragraph 95(2)(b) apply to taxation years of a foreign affiliate 
amount thar” computing the foreign ac 1 property | of a taxpe begin after December 20, 2002 except that, in applying paragraph _ 
income c Vaffiliate of 95(2)(b gn affiliate of the taxpayer for taxation years of the foreign affiliate 
_ sda _ 3 that be ember 20, 2002 and on or before February 27, 2004, that para- _ 
 (D any om the affiliate is a controlled foreign affil- as follows: . 
= =—r—OOrrsMiNtisOSN ision, by a foreign affiliate of a taxpayer, of services or of an un- 
(@D another person who is related to any taxpayer of whom the s 


dertaking to provide services is deemed to be a separate business, other than an 
2 é active business, carried on by the affiliate, and any income from that business 
(ii) the services are, or are to be, performed by — or that pertains to or is incident to that business is deemed to be income from a 
: ; Co ; 2 siness othe an active business, if 
(A) any taxpayer of whom the affiliate is a controlled business other than an active busines 
and who is an individual resident in Canada, or 


affiliate is a controlled foreign affiliate, or 


foreign affiliate 
— (i) the amount paid or payable in consideration for those services or for the 
undertaking to provide those services 


(B) another person who is related to any taxpayer 
ate is a controlled foreign affiliate and who is 
 ~Canade, 
hnical Notes: Paragraph 95(2)(b) provides that 
cumstances referred to in that paragraph, a particular con 
Payer provides services (or an undertaking to provide serv 
services (or the undertaking) is deemed to be a separate bu 
© business, carried on by the particular affiliate and any income from that busi- 
or that pertains to or is incident to that business is deemed to be income from a  =— — . : 
ess other than an active business. Such income is therefore included in comput- . . ge ae felts Oy ees oe 
a Particular affiliate s Foloies accrual property meme (PAE). income of a controlled foreign affiliate of 


{A) is deductible, or can reasonably be considered to relate to an 
amount that is deductible, in computing the income from a business 
carried on in Canada, by - 


(D) any taxpayer of whom the affiliate is a controlled foreign affil- 


jate, or 


(ID) another person who is related to any taxpayer of whom the 
affiliate is a controlled foreign affiliate, or 


“preamble” of paragraph 95(2)(b) is amended to provide that if, in any of the 
mstances referred to i paragraph, any particular foreign affiliate of a tax-_ 
(whether or not that te is a controlled foreign affiliate of the taxpayer) 
des services (or an un g to provide services), the provision of those ser- 
es (or the undertaking) is deemed to be a separate business, other than an active 
usiness, carried on by the lar affiliate and any income from that business or 
lat pertains to or is incident to that business is deemed to be income from a business 
er than an active business. = . 


raph 95(2)(b) is amended in three ways. / . 
: oe : a : _(B) another person who is related to any taxpayer of whom the affili- 
lst, clauses (A) and (B) of subparagraph 95 (2)(b)(i) are replaced by new clause ate is a controlled foreign affiliate and who is an individual resident in 
. That new clause ensures that income will be considered to be income from an Canada: 
siness other than an active business of a foreign affiliate of a taxpayer, if the ; 
unt paid or payable in consideration for those services (or the undertaking to Related Provisions: 95(2)(k.7) — Tiers of partnerships; 95(2)(n) — Deemed FA 
le those services) is deductible, or can reasonably be considered to relate to an and deemed qualifying interest; 95(2.2) — Interpretation rules; 95(3) — “Services” de- 
nt that is deductible, in computing the income from a business carried on in fined; 253 — Whether business carried on in Canada. 


oe a (c) [rollover of FA shares to another FA] — where a for- 
ipayet of whom the affiliate is a foreign aifiliate, 6 eign affiliate of a taxpayer (in this paragraph referred to as the 


Be: isp aver whd docs not deal a anus | ae with any taxpayer of hon “disposing affiliate”) has disposed of capital property that was 


_ @) any taxpayer of whom the affiliate is a controlled foreign affil- 
jate, or ] 


) another person who is related to any taxpayer of whom the _ 
te is a controlled foreign affiliate, or 


$ are, or are to be, performed by 


) any taxpayer of whom the affiliate is a controlled foreign affiliate 
_and who is an individual resident in Canada, or 


affiliate is a foreign affiliate. shares of the capital stock of another foreign affiliate of the tax- 
cond, a new clause (B) is added to subparagraph 95(2)(b)(i). That new clause en- payer (in GS pal agraph referred to as me net es cepneee of”) 
es that, if a particular foreign affiliate of a taxpayer provides services (or an un- to any corporation that was, immediately olowing the disposi- 
‘Making to provide services) and the amount paid or payable in consideration for tion, a foreign affiliate of the taxpayer (in this paragraph referred 
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S. 95(2)(c) Income Tax Act, 


to as the “acquiring affiliate”) for consideration including shares 
of the capital stock of the acquiring affiliate, 


(i) the cost to the disposing affiliate of any property (other 
than shares of the capital stock of the acquiring affiliate) re- 
ceivable by the disposing affiliate as consideration for the 
disposition shall be deemed to be the fair market value of the 
property at the time of the disposition, 


(ii) the cost to the disposing affiliate of any shares of any | 


class of the capital stock of the acquiring affiliate receivable 
by the disposing affiliate as consideration for the disposition 
shall be deemed to be that proportion of the amount, if any, 
by which the total of the relevant cost bases to it, immedi- 
ately before the disposition, of the shares disposed of exceeds 
the fair market value at that time of the consideration receiv- 
able for the disposition (other than shares of the capital stock 
of the acquiring affiliate) that 


(A) the fair market value, immediately after the disposi- 
tion, of those shares of the acquiring affiliate of that class 


is of 
(B) the fair market value, immediately after the disposi- 
tion, of all shares of the capital stock of the acquiring af- 


filiate receivable by the disposing affiliate as considera- 
tion for the disposition, 


(iii) the disposing affiliate’s proceeds of disposition of the 
shares shall be deemed to be an amount equal to the cost to it 
of all shares and other property receivable by it from the ac- 
quiring affiliate as consideration for the disposition, and 


(iv) the cost to the acquiring affiliate of the shares acquired 
from the disposing affiliate shall be deemed to be an amount 
equal to the disposing affiliate’s proceeds of disposition re- 
ferred to in subparagraph (iii); 
Related Provisions: 53(1)(c) — Addition to ACB of share; 95(1)“foreign accrual 
property income”B(b)— Inclusion in FAPI; 95(2)(f.6)G) — No rollover where 
95(2)(c) applies; 95(2)(n) —Deemed FA and deemed qualifying interest; 95(6) — 
Anti-avoidance rules. 
Regulations: 5907(1)“net earnings’(d)(i), “net loss’(d)(i), “taxable earnings”(b)(v 
“taxable loss”(b)(v) (exclusions from reduction); 5907(5.3) \(b ) (Reg. 5907(5.1) does a 
apply to disposition). 


Interpretation Bulletins: IT-392: Meaning of term “share”. 
Proposed Addition — 95(2)(c.1)-(c.6) 


Technical Notes: New paragraphs 95(2)(c.1) to (c.6) put into place a regime that, 
in general terms, is intended to suspend the recognition of the capital gain that would 
have arisen upon an internal disposition by a foreign affiliate of a corporation resi- 
dent in Canada (or a partnership of which the foreign affiliate is a member) of a share 


of another foreign affiliate of a corporation resident in Canada that is excluded pro- _ 


perty to the vendor (or would be excluded property to the vendor if the vendor were a 
foreign affiliate of the taxpayer) if ue a disposition would otherwise result in a 
gain, Generally, this “suspended gain” is recognized when there is an external dispo- 
sition of the share. See the definitions “specified vendor” and “specified purchaser” 
in proposed new subsection 95(3.2) to determine when a disposition of a share of the 
capital stock of a foreign affiliate of a corporation resident in Canada is an internal 
disposition. These provisions replace proposed subsections 93(1.4) to (1.6) as were 
found in the December 20, 2002 proposals. 


New paragraphs 95(2)(c.1) to (c.6) will apply to dispositions that occur after Decem- 
ber 20, 2002. However, those paragraphs will not apply to a disposition of a share of 
the capital stock of a foreign affiliate of a corporation resident in Canada by a vendor 


« if the disposition of the share is required to be made under an agreement in writ- 
ing made by the vendor on or Behe December 20, 2002, or 


+ if the disposition of the share occurs on or before February 21, 2004 and a valid 
election in respect of the vendor is made under subsection 133(40) of the enact- 
ing legislation. 


Where such an election is made, the Special Glew set out under subsection 133(40) of 
the enacting legislation will apply. Generally, a modified version of the proposed 
subsections 93(1.4) to (1.6) that were part of the December 20, 2002 proposals will 
apply. For details about the election and about those special rules, see the draft enact- 
ing legislation that this commentary accompanies. Note also that this current set of 
proposals provides that, notwithstanding subsections 152(4) to (5), the Minister of 
National Revenue can make any assessment of a taxpayer’s tax, interest and penalties 


Part I, Division B 


e 


trusts. 
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payable under the Act for any taxation year that is Rema to take such an election 
into account. : 
©) [application ot para. (c. 2))- — Se (2) applies 
toa specified vendor, in respect of a particular corporation res- 
ident in Canada referred to in the definition “specified vend 
in subsection (3.2), (which specified vendor is referred to 
this paragraph and paragraph (c.2) as the “vendor”) au 
(i) the vendor disposes at any time of a share of the cap 

_ stock of a foreign affiliate, of the particular corporati 


_(c.2) to (c.4) and subsection (3.3) as the “specified shar 


- fied share and which foreign affiliate is referred to 


mediately after that time, a ecu! ee in Tes] 
the particular corporation, — 


- (ii) immediately before the anal dispostion: yee t 


' 10 paragraph (c.2), have a taxable capital gain 7 the d 


and 88(3)(a) applies to the vendor i in respect of fre ee 


Technical Notes: New paragraph 95(2)(c.1) sets out the circumstances unde: 
which new paragraph 95(2)(c.2) will apply. Generally, new paragraph 95(2)(c.2) a 
plies to a specified vendor (defined in new subsection 95(3.2)), in respect of a con 
ration resident in Canada, if: : 


* the specified vendor disposes of, at any time, a share of the capital stock of 
foreign affiliate of the corporation resident in Canada, (referred to here as 
“specified share’, and which time is referred to here as the “original dispo: 
time” of the specified share and which foreign affiliate is referred to here as th 
“disposed foreign affiliate”) to a person or partnership that i is, immediately aft 
that time, a specified purchaser oes in new subsection ~~ a in respect 
the corporation resident in Canada); : : - 


immediately before the original deposition time, ie cecifiod share) is , excluded 
property of the specified vendor (or would be excluded property of the speci | 
vendor if the specified vendor were, immediately before the original dispo 
time, a foreign affiliate of the corporation resident in Canada); 


« if the Act were read without reference to paragraph 95(2\e. 2), the specified ven 
dor would have a taxable — gain from the — oe the — share: 
and a 


* none of paragraphs 88(3)(a) and 95(2)(c), (d) to (e.1) and (e. to . 5) appl 
the specified vendor in respect of the disposition of the share. 


Related Provisions: 92(1. 4) — Determining ACB of share of foreign aff 
95(2)(e. (ii) — Windup — continuation of affiliate; 95(2)(n) — Deemed 
deemed qualifying interest; 95(3. 2), G. 3) — Definitions; 95(3.6) — - Partnership: : 


(2) [suspended gain on internal disposition of FA] 
if this paragraph applies to a vendor, the following rules a app 


4 


(which share is referred to in this. paragraph, paragraphs : 


which time is referred to in this paragraph and paragraph 
(c.2) to (c.4) as the “original disposition time” of the spec 


paragraphs (c.4) and (c.6) and in subsection CC 3) as the 
“disposed foreign affiliate”) to a person or partnership (re~ 
ferred to in this paragraph as the “purchaser”) that is, 


specified share is excluded property of the vendor (or 
would be excluded property of the vendor if the vendor 
were, immediately before the original disposition | tim: 

foreign affiliate of the particular corporation), == 


(iii) the vendor would, were this Act read without referenc 


position of the specified share, and 
(iv) none of paragraphs (2)(c), (d) to (e.1) and (€.3) to (e.5) 


tion of the share; 


(i) where the vendor is not a partnership, the vendor’ s Pp 
ceeds of disposition (determined without reference to s 
section 93(1)) from the disposition of the specified shi 
are deemed to be an amount that is equal to — 


(A) if clause (B) does not apply to the vendor i in resp 
of the disposition, the total of the vendor’s adjusted ¢ 
base of the specified share and the amount, if any, 
would be designated under subsection 93(1) because 
subsection 93(1.1) in respect of the specified share i 
specified share was disposed of for consideration eq 
to its fair market value at the original disposition time 
the specified share, or 


(B) if the vendor is a controlled foreign affiliate o 
particular corporation resident in Canada at the end 


ipa 
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the vendor’s taxation year that includes the original dis- 
position time of the specified share and the particular 
corporation so elects in respect of the disposition in pre- 
scribed manner and within the prescribed time, the 
greater of — 


(1) the amount determined by clause (A) in respect of 


the specified share, and 
(ID the amount that is the lesser of the fair market 


value of the consideration received by the vendor in 
respect of the disposition and the amount that the 


particular corporation designates in the election, 


(ii) where the vendor is a partnership of which a particular 


foreign affiliate of the particular corporation referred to in 
the definition “specified vendor” in subsection (3.2) is a 


member, for the purpose of computing the particular for- 
eign affiliate’s taxable capital gain from the disposition by — 


the partnership of the specified share, the vendor’s pro- 


ceeds of disposition from the disposition 0 the specified 


fo 


share are deemed to be an amount that is e 
(A) if clause (B) does not apply to the ven 
_ of the disposition, the total of the vendor’s adjusted cost 
base of the specified share and the amount of a divi- 
dend, if any, that would be deemed by subsection 
93(1.2) to have been received immediately before the 
Original disposition time because of subsection 93(1,3) 
‘in respect of the specified share in respect of the particu- 
lar foreign affiliate on the assumptions that — ao 
(1) the specified share is a share referred to in sub- 
section 93(1.3) in respect of the particular foreign 
affiliate,  . 


_ was disposed of at the original disposition time of 
the specified share, oe 
(I) the particular foreign affiliate was the only 
member of the partnership, and st 
(IV) the specified share was disposed of for consid- 
eration equal to its fair market value at the original 
disposition time of the specified Share, or 

(B) if the particular foreign affiliate is a 2 

eign affiliate of the particular corpora 


tion year that includes the original disposition time of 
the specified share and the particular corporation so 


elects in respect of the disposition in prescribed manner - 


and within the prescribed time, the greater of 


(1) the amount determined by clause (A) in respect of 
the specified share, and 

(If) the amount that is the lesser of the fair market 
value of the consideration received by the vendor in 
respect of the disposition and the amount that the 
particular corporation designates in the election, — 


(iii) the purchaser’s cost of the specified share is deemed to 
be an amount that is equal to the fair market value, at the 
original disposition time, of the specified share, 


(iv) the vendor’s cost of a property that was received as 


consideration for the disposition of the specified share is — 


deemed to be an amount that is equal to the fair market 
value of the property at the original disposition time of the 


; specified share, and 


(v) the vendor that is a foreign affiliate of the particular 
corporation resident in Canada or a foreign affiliate of the 
particular corporation resident in Canada that is a member 
of a partnership that is the vendor (which vendor or foreign 
affiliate is referred to in this subparagraph and paragraph 
(c.3) as the “relevant foreign affiliate’) is deemed to have 
an unadjusted suspended gain in respect of a specified 


in respect 


share of the disposed foreign affiliate’ 


pora re dent in 
Canada at the end of particular foreign affil te’s taxa-_ 


share disposed of, at the original disposition time, by the 
vendor that is equal to twice the amount, if any, by which 


» (A) the amount that would, but for the application of 
_ this paragraph, have been the relevant foreign affiliate’s 
_ taxable capital gain in respect of that disposition, if the 
__vendor’s proceeds of disposition in respect of that dis- 
_ position were equal to the fair market value of the con- 
_ Sideration received by the vendor in respect of that 
disposition, 
ad 


8 ) the amount of the relevant foreign affiliate’s taxable 
_» Capital gain in respect of that disposition; 
Technical Notes: New paragraph 95(2)(c.2) sets out various rules that will apply 


to the specified vendor and the specified purchaser in respect of the corporation rési- 
dent in Canada. The rules can be summarized as follows: 


* Where the specified vendor is not a partnership, the proceeds of disposition (de- 
termined without reference to subsection 93(1)) from the disposition of the spec- 
ified share (referred to in new subsection 95(2)(c.1)) are deemed to be an amount 

_ equal to one of the following two amounts: 


~~ the total of the specified vendor's adjusted cost base of the specified share 

__ and the amount, if any, that would be designated under subsection 93(1) be- 

_ cause of subsection 93(1.1) in respect of the specified share if the specified 

share was disposed of for consideration equal to its fair market value at the 

original disposition time (referred to in new subsection 95(2)(c.1)) of the 

_ specified share (such aggregate referred to here as the “specified amount’), 
or : : 


_ — if the specified vendor is a controlled foreign affiliate of the particular cor- 
poration resident in Canada at the end of the specified vendor’s taxation year 

that includes the original disposition time of the specified share and the par- 
ticular corporation elects in prescribed manner and within the prescribed 

tin ee proposed new section 5915 of the Regulations), the greater of the 
pecified amount and the amount that is the lesser of the fair market value of 
__the consideration received by the specified vendor in respect of the disposi- 
tion and the amount that the particular corporation designates in the election. 


+ Where the specified vendor is a partnership of which a particular foreign affiliate 
_of the particular corporation referred to in the definition “specified vendor” in 
new subsection 95(3.2) is a member, in computing the particular foreign affili- 
ate’s taxable capital gain from the disposition by the partnership of the specified 
share, the specified vendor’s proceeds of disposition from the disposition of the 
specified share are deemed to be an amount that is equal to one of the following 
amounts: 


_ -> the total of the specified vendor’s adjusted cost base of the specified share 

and the amount of a dividend, if any, that would be deemed by subsection 

_ 93(1.2) to have been received immediately before the original disposition 

time because of subsection 93(1.3) in respect of the specified share in re- 

spect of the particular foreign affiliate on the assumptions that the specified 

share is a share referred to in subsection 93(1.3) in respect of the particular 

__ foreign affiliate, no other share of the disposed foreign affiliate was disposed 

_ of at the original disposition time of the specified share, the particular for- 

_ eign affiliate was the only member of the partnership, and the specified share 

was disposed of for consideration equal to its fair market value at the ori gi- 

~ nal disposition time of the specified share (referred to here as the ‘“‘clause (A) 
amount’), or 


—— if the particular foreign affiliate is a controlled foreign affiliate of the partic- 
ular corporation resident in Canada at the end of the particular foreign affili- 
__ate’s taxation year that includes the original disposition time of the specified 
_ share and the particular corporation elects in prescribed manner and within 
the prescribed time (see proposed section 5915 of the Regulations), the 
greater of the Clause (A) amount and the amount that is the lesser of the fair 
market value of the consideration received by the vendor in respect of the 
disposition and the amount that the particular corporation designates in the 
election. 


+ The specified purchaser’s cost of the specified share is deemed to be the fair 
market value at the original disposition time of the specified share. 


* The specified vendor’s cost of property received as consideration for the disposi- 
tion of the specified share is deemed to be the fair market value of the property at 
the original disposition time of the specified share. 


* The specified vendor that is a foreign affiliate of the particular corporation resi- 
dent in Canada or a foreign affiliate of the particular corporation resident in Can- 
ada that is a member of a partnership that is the specified vendor (here and in the 
commentary to paragraph 95(2)(c.3) referred to as the “relevant foreign affili- 
ate”) is deemed to have an unadjusted suspended gain in respect of a specified 


S. 95(2)(¢.2) 


share disposed of, at the original disposition time, by ihe ne vendor - is 
equal to twice the amount, if any, by which 


—— the amount of the taxable capital gain that, but for the application of this . 


paragraph, would have been realized by the relevant foreign affiliate in te 
spect of that disposition, if the specified vendor's . proceeds of disposition in 
respect of that disposition were equal to the fair market value of the consid- 
eration received by the specified vendor in respect of the Se 


exceeds 


— the amount of the taxable capital gain that was realized by the relevant Se 
eign affiliate in respect of that disposition. 


Related Provisions: 92(1.4) — Determining ACB of share of foreign sinlaie: 
95(1)“foreign accrual property income’ B(b) — Inclusion in FAPI: 95(2)\(c. 1)— 
Conditions for para. (c.2) to apply: 95(2)(c. 3)-— Deemed capital gain for relevant : 
foreign _ affiliate; 95(2)(e.1)(ii) — Windup — continuation of affiliate; 
95(2)(£.6)@) — No rollover where 95(2)(c.2) applies, 95(2)(n) — Deemed FA and 
deemed qualifying interest; 95(3.2), G. 2) — Definitions; 953 6) — Partooripipy & a 
trusts. ) ce 


Regulations: 5907(2.01) (determining earnings derived from disposition): 5915 
(prescribed manner of making election under 95(2)(c. 2)). 


(c.3) [deemed capital gain later] - — the relevant ee at 


filiate referred to in paragraph (c.2) is deemed to have a capital | 
gain from the disposition of the specified share equal to the 

amount prescribed to be the adjusted suspended gain in respect — 
of the specified share and to have paid to the government of a 

country an amount equal to the amount prescribed to be the 

adjusted allocable tax in respect of the adjusted suspended gain 

in respect of the specified share at the earlier of 


(i) the first time, after the original disposition time, a a 
specified purchaser i in respect ‘of the. particular corporation 
that holds, immediately before that first time, the specified 
share makes a triggering disposition of the oe Shere, 


(ii) the first time, after the breinal disposition time, dat a 


specified purchaser in respect of the particular corporation 
(which specified purchaser is referred to in this subpara- 


graph as the “current holder’) that holds, immediately _ 
before that first time, the specified share ceases to. be a © 


specified purchaser in respect of the particular corporation 


otherwise than because of a specified discontinuance of the 


current holder; 


Technical Notes: New subsection 95(2)(c.3) deems the specified vendor referred 
to in paragraph 95(2)(c.1) to have a capital gain from the disposition of the specified 


share (defined in new paragraph 95(2)(c.1)) equal to the amount of the adjusted sus- _ 


pended gain (see new section 5912 of the Regulations) in respect of the specified 
share and to have paid to the government of a country an amount equal to the ad- 


justed allocable tax (see new section 5912 of the Regulations) in oe 2 Ls ad- 


justed suspended gain at the earlier of 


« the first time, after the original disposition time (defined in new paragraph 
95(2)(c.1)), that a specified purchaser (defined in new subsection 95(3.2)) in re- 


spect of the particular corporation that holds, immediately before that first time, 


the specified share makes a triggering disposition (defined in new suprecho) 
95(3.3)) of the specified share; and 


“current holder”) in respect of the particular corporation that holds, immediately 
before that first time, the specified share ceases to be a specified purchaser in 


respect of the particular corporation otherwise than because of a specified dis- _ 


continuance (defined in new subsection 95(3.2)) of the current holder. 


Related Provisions: 92(1.4) — Determining ACB of share of foreign affiliate; 
95(2)(c.4) — Where specified share redeemed, acquired or cancelled; 95(2)(c.5) — 


Where specified share ceases to exist; 95(2)(c.6) — Where specified share ex- _ 


changed for another share; 95(2)(e.1)(i) — Windup — continuation of affiliate; 
952 \(n) — Deemed FA and deemed qualifying interest; 95(2)(y) — Meaning - of 


“government of a country”; 95(3.2), (3.3) — Definitions; Le 6) - = Hortncrbips and — 


trusts. 


Regulations: 5912(1) (amount prescribed to be adjusted suspended. gain); 5912) 
(amount prescribed to be adjusted allocable tax). 


(c.4) [where specified share redeemed, etc.] — for the 


purpose of paragraph (c.3), if a specified purchaser (referred to 


in this paragraph as the “current holder’) in respect of a partic- _ 
ular corporation resident in Canada holds the specified share 


and that share is redeemed, acquired or cancelled (otherwise 
than on a dividend-like redemption of that share) by the dis- 


the first time, after the original disposition time, that a specified purchaser (the — 


Income Tax Act, Part I, Division B 


| posed. foreign affiliate, the specified share is deemed to con- — 

tinue to exist, and the current holder is deemed to continue to 

~ hold that share, until the time that the current holder ceases to 

bea specified purchaser in respect of the particular corporatio 

otherwise than because. of a specified ssc ontaue se of the 
- _ current holder; | 


Techical Notes: Now paragraph 95(2\c. 4) once pe the purpose of fp 
95(2)\(c. 3), that —if a specified purchaser (defined in new subsection 95(3.2) and 
referred to here as a “current holder’) in respect of a corporation resident in Canada 
holds the specified share (defined in paragraph 95(2)(c.1)) and that share is re- 
deemed, acquired or cancelled (otherwise than on a “dividend-like redemption” of 
that share defined in new subsection 95(3.2)) by the disposed foreign affiliate (de- 
fined in new paragraph 95Q2)c.1)) — the specified share is deemed to continue to 
exist, and the current holder is deemed to continue to hold the share, until the time _ 
that the current holder ceases to be a specified purchaser in respect of the corporation 
resident in Canada otherwise than because of a specified discontinuance (defined 1 
new subsection 95. 3) of the current holder. : : 


Related Provisions: 921. 4) — Determining ACB of share of voices alia 
95(2)(e.1)Gi) — Windup — continuation of affiliate; 95(2)(n) — Deemed FA and 
deemed qualifying interest; 953. 2), (3.3) — ee 9513. oS — — and 
trusts. L : 


c. 5) [where eaecnise ohare ceases to exist] — for the 
_ purpose of paragraph (c.3), if a specified purchaser (referred to 
in this paragraph as a “current holder”) in respect of a particu- 
_ lar corporation resident in Canada holds a specified share in 
_ respect of the particular corporation and the specified share 
_ ceases to exist as a result of a dissolution, winding-up, cessa- 
tion of existence, merger or combination described in para: 
_ graph (a) or (b) of the definition “specified discontinuance” in 
subsection (3.3) or subparagraph (a)(i) or (ii) of the definition 
“triggering disposition” 1 in subsection (3.3), the specified share 
is deemed to continue to exist, and the current holder is — 
- deemed to continue to hold that share, until the time that the 
current holder ceases to be a specified purchaser in respect of 
the particular corporation otherwise than because of a Speci c 
_ discontinuance of the current holder; 


Technical Notes: New paragraph 95(2)(c.5) provides, for the purpose of ee 
95(2)(c.3), that — if a specified purchaser (defined in new subsection 95(3. 2) and - 
referred to here as a “current holder”) in respect of a corporation resident in Canada 
holds a specified share (described in new paragraph 95(2)(c.1)) in respect of the cor- _ 
poration resident in Canada and the specified share ceases to exist as a result of a. 

dissolution, winding-up, cessation of existence, merger or combination described in — 
paragraph (a) or (b) of the definition “specified discontinuance” in subsection 95(3.3) 
or subparagraph (a)(i) or (ii) of the definition * ‘triggering disposition” in subsection _ 
95(3.3) — the specified share is deemed to continue to exist, and the current holder is _ 
deemed to continue to hold the share, until the current holder ceases to be a specified — 
purchaser i in respect of the corporation resident in Canada otherwise than because of 
a specified discontinuance of the current holder. 


Related Provisions: 92(1.4) — Determining ACB of shie of foreign affilicte 
95(2)(e. 1)Gi) — Windup — continuation of affiliate; 95(2)(n) — Deemed FA anc 
deemed qualifying interest; 5G. 2), (G, 3) Definitions: 7°: 6) — a anc 
trusts. 


(c.6) [where specified share exchanged] — for the pur. 
pose of paragraph (c.3), where a specified share in respect 0 
particular corporation resident in Canada is exchanged for an- 
_ other share of the disposed foreign affiliate, the other share 
deemed to be the specified share i in respect of the -corporati 
resident in Canada; 


Technical Notes: New warden ooh 95(2)(c.6) provides, for the purpose of paragrapl 
95(2)(c.3), that if a specified share (described i in new paragraph 95(2)(c.1)) in respec 
of a corporation resident in Canada is exchanged for another share of the disposes 
foreign affiliate (described in new paragraph 95(2)(c.1)) the other share is deemed t¢ 
be the specified share in respect of the corporation resident in Canada. 


Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliates) 
subsec. 133(11), will add paras. 95(2)(c.1) to (c.6), applicable to dispositions tha 
occur after December 20, 2002 (other than dispositions required to be made under 
agreement in writing made by a vendor before December 21, 2002), except that if 
respect of all of the foreign affiliates of a taxpayer. the taxpayer so elects in wri 
and files the election with the Minister of National Revenue on or before the 
payer's filing-due date for the taxpayer's taxation year that includes the day on whe I 
the amending legislation is assented to | 


. (a) paras. (c.1) to (c.6) do not apply, in respect of the taxpayer, to dspam 
that occur after December 20, 2002 and before February 28, 2004; and . 
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(b) with respect to the dispositions referred to in para. (a), the Act shall, in re- 
spect of the taxpayer, be read as though it contained subsees. 93(1.4) to (1.6) that 
read as follows: - 


(1.4) Disposition of foreign affiliate shares — If a specified vendor, in 
respect of a particular corporation resident in Canada, disposes of a share 
of the capital stock of a foreign affiliate of the particular corporation to a 
specified purchaser that would otherwise result in a capital gain to the 
specified vendor, 


(a) the share is deemed not to be excluded property 
less any of subsection 88(3) or paragraphs 95(2)(c 
___ plied to the disposition of the share; and _ 


~ (b) the cost amount o 1 re share to the purchaser is deemed to be equal. 
to the proceeds of disposition of the share to the vendor. _ 


: (1.5) Specified vendors — foreign affiliates — A specified vendor re- 
. ferred to in subsection (1.4) is — — 


(a) a foreign affiliate of the particular corporation; or - 


(b) a partnership of which a foreign affiliate of the particular corpora- 
tion is a member. . . 


(1.6) Specified ‘purchasers — foreign affiliates 
chaser referred to in subsection (1.4) is 


(a) the particular corporation; 


(b) a corporation resident in Canada with whi 
ration does not deal at arni’s length; 


~ ©) a foreign affiliate of either of those corporations; 


; paragraphs (a) to {c). : 
Jotwithstanding subsecs, 152(4) to (5) of the Act, any assessment of a taxpayer’s 


ax. interest and penalties payable under the Act for any taxation year shall be made 


hat is necessary to take an election or tevocation referred to above into account. 
elated Provisions: 92( Determ 
5(2)(e. 1)(ii) — Windup 
leemed qualifying inter 


ermining ACB of share of foreign affiliate: 


3)-—-Definitions, 


(d) a partnership any member of which is described in any of 


f affiliate; 95(2)(n) emed FA and © 


(d) [foreign merger] — where there has been a foreign merger 
in which the shares owned by a foreign affiliate of a taxpayer of 
the capital stock of a corporation that was a predecessor foreign 
corporation immediately before the merger were exchanged for 
or became shares of the capital stock of the new foreign corpora- 
tion or the foreign parent corporation, subsection 87(4) applies 
to the foreign affiliate as if the references in that subsection to 


(i) “amalgamation” were read as “foreign merger’, 
(i) “predecessor corporation” were read as “predecessor for- 


eign corporation”, 


(ili) “new corporation” were read as “new foreign corpora- 


tion or the foreign parent corporation”, and 


(iv) “adjusted cost base” were read as “relevant cost base”; 


Proposed Amendment — 95(2)(d) 


(d) [foreign merger] — if there has been a foreign merger 
_ (within the meaning of subsection 87(8.1)) of two or more 
_ predecessor foreign corporations (other than a foreign merger 
_to which paragraph (d.1) applies) to form a new foreign corpo- 
_ fation that was, immediately after the foreign merger, a foreign 


_ affiliate of a corporation resident in Canada, and a particular 


_ foreign predecessor corporation to the foreign merger was, im- 
_ mediately before the foreign merger, a foreign affiliate of the 
_ Corporation resident in Canada, the following rules apply: 


(i) each property of the new foreign corporation that was a 
property of the particular foreign predecessor corporation 
immediately before the foreign merger is deemed to have 
been disposed by the particular foreign predecessor corpo- 
ration to the new foreign corporation for proceeds of dispo- 
sition equal to : - 


(A) where the property was excluded property of the 
particular foreign predecessor corporation immediately 
before the foreign merger, an amount that is equal to the 
relevant cost base, immediately before the foreign 
merger, of the property to the particular foreign prede- 
cessor corporation, or 


S. 95(2)(d)(iv)(C) 


(B) in any other case, an amount equal to the fair market 
value, immediately before the foreign merger, of the 
property, | 

(ii) the cost of the property to the new foreign corporation 

immediately after the foreign merger is deemed to be an 

_ amount equal to the particular foreign predecessor corpora- 

__ tion’s proceeds of disposition of the property determined by 
‘subparagraph (i), ; a 

1 hareholder of the particular foreign predecessor _ 

that was, immediately before the foreign — 

| specified vendor in respect of the corporation res- 


anada 
_ (A) is deemed to have disposed, on the foreign merger, - 
_of each share of the particular foreign predecessor cor- 
_ poration that, immediately before the foreign merger, 

was held by the shareholder and was excluded property 
__ of the shareholder, for proceeds of disposition that are 

- equal to —Cr—“‘“‘C_—OOCririt—ONNN 

_ () unless a valid electi 
(ID, the adjusted cos 
foreign merger, of 


made under subclause 
mmediately before the 
0 the shareholder, and 
it the corporation resident in Can- 
_ ada elects in respect of the disposition in the pre- 
scribed manner and in the prescribed time, which 
amount may not be less than the adjusted cost base, 
immediately before the foreign merger, of the share, 
___ to the shareholder and may not be greater than the 
_ fair market value, immediately before the foreign 
merger, of the share, and — 
s deemed to have acquired each share of the new — 
gn corporation received on the foreign merger by _ 
hareholder in exchange for a share described in — 
use (A) at a cost equal to the amount determined by 
formula — 


_ : Ax B/C 
where _ 

_A is the total of all amounts each of which is the share- 
holder’s proceeds of disposition of a share described 
in clause (A), _ : 

_B is the fair market value, immediately after the for- 

_ eign merger, of the particular share of the new for- 
‘eign corporation, and _ 
_C is the fair market value, imm 


mediately after the for- 
eign merger, of all shares of the new foreign corpo- 
ration received on the foreign merger by the share- 
holder, and 


_ (iy) the new foreign corporation is deemed to be the same 
person as, and a continuation of, the particular foreign 
___ predecessor corporation 
_ (A) for the purposes of paragraphs (c.1) to (c.6), in re- 
of the disposition of a specified share received on 
ign merger by the new foreign corporation and 
___ disposed of, on the foreign merger, to the new foreign 
corporation by the particular foreign predecessor 
_ corporation, 
(B) for the purposes of paragraphs (f.3) to (f.93), in re- 
spect of the disposition of a specified property received 
on the foreign merger by the new foreign corporation 
and disposed of, on the foreign merger, to the new for- 
eign corporation by the particular foreign predecessor 
corporation, and 
(C) for the purposes of paragraphs (h) to (h.5), in re- 
spect of the disposition of a specified property received 
on the foreign merger by the new foreign corporation 
and disposed of, on the foreign merger, to the new for- 
eign corporation by the particular foreign predecessor 
corporation, 


S. 95(2)(d)(v) 


(v) the taxation year of the particular predecessor foreign 


corporation that would otherwise include the time of the 


foreign merger is deemed to have ended immediately / 


before that time. and. =... 


(vi) where the fair market alae of the share rife to in’ 
clause (111)(A), immediately before the foreign merger, eX- - 
ceeds the fair market value of the share referred to in clause | 


(iii)(B), immediately after the foreign merger, and it can 


reasonably be considered that all or any portion of the ex- — 
cess is a benefit that that shareholder desired to have con-— 


ferred on another shareholder of the new corporation, — 


(A) the amount of the benefit is deemed to be income > 


from property that is the shares of the new foreign cor- 
poration of the other shareholder on whom the benefit 


was conferred that was received, immediately after the 


foreign merger, and 


(B) where the shares of the new foreign corporation 


held by the other shareholder on whom the benefit is 


conferred are excluded property to that shareholder or 
would be excluded property to that shareholder if that — 


shareholder were a foreign affiliate of the. corporation 


resident in Canada, the amount of the benefit is to be 


added, immediately after the foreign merger, in comput- 

ing the adjusted cost base of the shares of the new cor- 

poration held at that time by that shareholder; 
Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), 


subsec. 133(11), will amend para. 95(2)(d) to read as above, hee to 8 
mergers that occur after February 27, 2004. 


Technical Notes: Paragraph 95(2)(d) provides rules that apply toa mee affiliate 


of a taxpayer that is a shareholder of another foreign affiliate (a “predecessor foreign 
affiliate”) of the taxpayer that participates in a foreign merger and that shareholder 
receives shares of a new foreign corporation formed on the foreign merger or the 


foreign parent corporation, as the case may be. in exchange for its shares in the pred- _ 


ecessor foreign affiliate. 


Paragraph 95(2)(d) is amended to provide the following rules in cases where there 
has been a foreign merger (other than a foreign merger to which proposed paragraph 
95(2)(d.1) applies) of two or more predecessor foreign corporations to form a new 
foreign corporation that was, immediately after the foreign merger, a foreign affiliate 


of a corporation resident in Canada, and a particular foreign predecessor corporation — 


to the foreign merger was, immediately before the foreign merger, a ses affiliate 
of the corporation resident in Canada. 


* each property of the particular foreign Bredccessoe corporation 1 that became pro- 
perty of the new foreign corporation as a result of the foreign merger is deemed 
to have been disposed by the particular foreign predecessor corporation to the 
new foreign corporation for proceeds of disposition equal to 


— if the property is excluded property of the particular foreign predecessor cor- 
poration immediately before the foreign merger, an amount that is equal to 
the relevant cost base, immediately before the foreign merger, of the sae 
perty to the particular foreign predecessor corporation, or 


—— in any other case, an amount equal to the fair market value, immediately 
before the foreign merger, of the property, 


the cost of the property to the new foreign corporation, immediately after the 
foreign merger, is deemed to be equal to the amount so determined to be the 
particular foreign predecessor corporation’s proceeds of disposition of the 
property, | 


each shareholder of the particular foreign predecessor corporation that was, im- 
mediately before the foreign merger, a specified vendor in respect of the corpora- 
tion resident in Canada : a 


e 


— is deemed to have disposed, on the foreign merger, of each share of the par- 
ticular foreign predecessor corporation that, immediately before the foreign 
merger, was held by the shareholder and was excluded property of the share- 
holder, for proceeds of disposition that are equal to such amount as the cor- 
poration resident in Canada elects, in prescribed manner and within the pre- 
scribed time (see proposed section 5916 of the Regulations), in respect of the 
share, that is not less than the adjusted cost base, immediately before the 
foreign merger, of the share, to the shareholder and is not more than the fair 
market value, immediately before the foreign merger, of the share, 


— is deemed to have acquired each particular share of the new foreign corpora- 
tion received on the foreign merger by the shareholder in exchange for a 
share described in clause (A) for a ee equal to the amount determined by 
the formula 


ae. 


Le the taxation year of the particular predecessor foreign corporation. that woul 
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_ where : 


2 on -is the total of all amounts aS of which is the o proceeds of dispositio 
a share of the predecessor determined above, : 


68 jis the fair one value, Tanelely ae: the foreign 
— particular share of the new foreign corporation, and 2 
© is the fair market value! immediately after the ieee merger, of all 


shares of the new foreign are received on a mer t by 
the shareholder, es ; 


Oe + the new foreign corporation is oe to be ae same person as, and a a continua- 
tion of, the particular foreign predecessor corporation : 


nes tor the purposes of paragraphs 95(2\c. 1) to (c.6), in respect of the aispo 

tion of a specified share received on the foreign merger by the new forei 

- corporation and disposed of, on the foreign merger, to the new foreign ¢ 
poration by the particular foreign predecessor Soper, a 


_ — for the purposes of paragraphs 95(2)¢F. 3) to €. 93), in respect of the diggs 
tion of a specified property received on the foreign merger by the new f 
eign corporation and disposed of, on the foreign merger, to the new foreigi 
_ corporation by the particular foreign predecessor Comper n and | 


_ —— for the purposes of paragraphs 95(2)th) to (h.5), in respect of the: domo 
_of a specified property received on the foreign merger by the new fore: 
corporation and disposed of, on the foreign merger, to the new foreign 
_ poration by the particular Joreign Mees ie owe 


_ otherwise include the time of the oo eg is deemed to have ended imn 
co diately before that time, and , 


where the fair market value of tbe share of the ee corporatio 
_ changed by the shareholder on the foreign merger exceeds the fair market 
of the share of the new foreign corporation received on the foreign merger | 

the exchanged share and it is reasonable to consider all or any portion of 
excess as a benefit that the shareholder desired to have conferred on ano 
: sharcholder of the new foreign corporation, the amount of the benefit — 


e 


- __ is deemed to be income from property that is the shares of the new forei 
ee of the other shareholder, and 


. — is to ‘be added to the adjusted cost base of the ae of ae new ¥ Soria 
corporation of the other shareholder if they are excluded property. : 


Related Provisions: 87(8.1) — Foreign merger, 92(1.4) — Determining ACB of 
share of foreign affiliate; 93(1.4) — No election allowed on disposing of share of for- 
eign affiliate; 95(1)“foreign accrual property income”B(b) — Inclusion. in FAPI; 
95(2)(f.6)(i) — No rollover where 95(2)(d) applies; 95(2)(n) — Deemed FA and 
deemed qualifying interest; 95(3.8)— Exclusion from exempt surplus of foreign. 
affiliate. 

Regulations: 5907(1)“net earnings’(d)(i), “net loss”(d)(i), “taxable earnings” (b)(¥), 
“taxable loss”(b)(v) (exclusions from reduction); 5907(2.01) (determining earnings de- 
rived from disposition); 5907(5.3)(b) (Reg. 5907(S.1) does not apply to disposi 
5916 (prescribed manner of making election under 95(2)(d)(i1i)(A)). 


Interpretation Bulletins: IT-392: Meaning of term “share”. 


(d.1) [foreign merger] — where there has been a foreign 
merger of two or more predecessor foreign corporations, in re- 
spect of each of which a taxpayer’s surplus entitlement percent 
age was not less than 90% immediately before the merger, tc 
form a new foreign corporation in respect of which the tax: 
payer’s surplus entitlement percentage immediately after the 
merger was not less than 90%, other than a foreign mergel 
where, under the income tax law of the country in which the 
predecessor foreign corporations were resident immediately 
before the merger, a gain or loss was recognized in respect 0” 
any capital property of a predecessor foreign corporation tha 
became capital property of the new foreign corporation in aif 
course of the merger, 


(i) each capital property of the new foreign corporation tha 
was a capital property of a predecessor foreign corporation 
immediately before the merger shall be deemed to have bee! 
disposed of by the predecessor foreign corporation immedi. 
ately before the merger for proceeds of disposition equal t ti, 
the cost amount of the property to the predecessor foreig | 
corporation at that time; and 


(ii) for the purposes of this subsection and the definition “for 
eign accrual property income” in subsection (1), the new fot’ 
eign corporation shall, with respect to any disposition by it ¢| 
any capital property to which subparagraph (i) applied, b} 
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deemed to be the same corporation as, and a continuation of, 
the predecessor foreign corporation that owned the property 


immediately before the merger, 


but for greater certainty nothing in this paragraph shall affect the 
determination of whether any property of a predecessor foreign 
corporation is disposed of on a foreign merger other than one to 


which this paragraph applies; 
_ Proposed Amendment — 95(2)(d.1) 


corporation : 
_ eign corporé 


(B) paragraphs (c.1) to (c.6), (f. 
bo 


> 


(A) the word “amalgamation” were a reference to the 
_ expression “foreign merger” and with any other modifi- 
cations that the circumstances require, - 


(B) the expression “predecessor corporation” were a ref- 
erence to the expression “predecessor foreign corpora- 
tion” and with any other modifications that the circum-_ 


_ stances require, 


(C) the expression “new corporation” were a reference 


to the expression “new foreign corporation” and with 
any other modifications that the circumstances require, 
(D) the expression “adjusted cost base” were a reference 
to the expression “relevant cost base” and with any 
other modifications that the circumstances require; 

cation: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), 
lbsec. 133(11), will amend para. 95(2)(d.1) to read as above, applicable to foreign 

ergers that occur after December 20, 2002. _ | 
| 2cI inical Notes: Paragraph 95(2)(d.1) provides for the rollover of capital property 
‘ta foreign merger where certain conditions have been met, One of these conditions 
ferred to as the “non-recognition condition”) is that no gain or loss was recog- 
zed, under the income tax law of the country in which the predecessor foreign cor- 
lations were resident, in respect of any capital property of a predecessor foreign 


(d.1) [foreign merger] — if there has been a foreign merger 
_ (within the meaning of subsection 87(8.1)) of two or more 
___ predecessor foreign corporations, in respect of each of which a 
__ taxpayer’s surplus entitlement percentage was not less than — 


S. 95(2)(e)(i)(A) 


corporation that became capital property of the new foreign corporation in the course 
of the foreign merger. eo . 


Paragraph 95(2)(d.1) is amended in a number of ways. 


First, paragraph 95(2)(d.1) is amended to provide for the rollover of property (includ- 
ing, but not restricted to capital property) on a foreign merger where certain condi- 
tions have been met. In addition, the hon-recognition condition is amended to require 
that no income, gain or loss was recognized, under the income tax law of the country 
in which the predecessor foreign corporations were resident, in respect of any pro- 

a predecessor foreign corporation that became property of the new foreign _ 
urse of the foreign merger. ; Le 


ents to subparagraph 95(2)(d.1)(4i) treat (for the purposes of 
Me.) to (c.6), (f.1) to (£.93) and (h) to (h.5)) the new foreign corpo- 


@ corporation as and as a continuation of the predecessor foreign 


in Canada. 


Related Provisions: 87(8.1) — Foreign merger; 92(1.4) — Determining ACB of 
share of foreign affiliate; 93(1.4) — No election allowed on disposing of share of for- 
eign affiliate; 95(1)“foreign accrual property income’B(b) — Inclusion in FAPI: 
95(2)(f.6)(@) — No rollover where 95(2)(d.1) applies; 95(2)(n) — Deemed FA and 
deemed qualifying interest. 


Regulations: 5907(2.01) (determining earnings derived from disposition). 
Interpretation Bulletins: IT-392: Meaning of term “share”. 


(e) [windup of foreign affiliate] — except as otherwise pro- 
vided in paragraph (e.1), where on the dissolution of a foreign 
affiliate of a taxpayer (in this paragraph referred to as the “dis- 
posing affiliate”) one or more shares of the capital stock of an- 
other foreign affiliate of the taxpayer have been disposed of to a 
shareholder that is another foreign affiliate of the taxpayer, 


(i) the disposing affiliate’s proceeds of disposition of each 
such share and the cost thereof to the shareholder shall be 
deemed to be an amount equal to the relevant cost base to the 
disposing affiliate of the share immediately before the disso- 
lution, and 


(ii) the shareholder’s proceeds of disposition of the shares of 
the disposing affiliate shall be deemed to be the amount, if 
any, by which the total of 


(A) the cost to the shareholder of the shares of the other 
foreign affiliate, as determined in subparagraph (i), and 


(B) the fair market value of any property (other than the 
shares referred to in clause (A)) disposed of by the dis- 
posing affiliate to the shareholder on the dissolution, 


exceeds 


(C) the total of all amounts each of which is the amount 
of any debt owing by the disposing affiliate, or of any 
other obligation of the disposing affiliate to pay any 
amount, that was outstanding immediately before the dis- 
solution and that was assumed or cancelled by the share- 
holder on the dissolution; 


Proposed Amendment — 95(2)(e) 
lup of foreign affiliate] — if, at a particular time, a 
er (other than a person resident in Canada) of a for- 
ffiliate (referred to in this paragraph as the “disposed for- 
_ eign affiliate”) of a particular corporation resident in Canada 
that is a specified purchaser in respect of the particular corpo- 
ration receives, in the course of a liquidation and dissolution 
(other than a liquidation and dissolution to which paragraph 
_ (¢.1) applies) of the disposed foreign affiliate, a property from 
the disposed foreign affiliate, the following rules apply: 


(i) the disposed foreign affiliate’s proceeds of disposition of 
the property are deemed tobe 
_(A) if the property is excluded property of the disposed 
foreign affiliate at the particular time, an amount that is 
equal to the relevant cost base, immediately before the 
particular time, of the property to the disposed foreign 
affiliate, or ee 
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(B) in any other case, an amount equal to the fair market — 
value, immediately poor ne neuer time, C) the 
property, 
(ii) the cost of the property to he ee es 
after the particular time is deemed to be an amount equal 
the disposed foreign affiliate’s proceeds of re ( 
the property determined by subparagraph ©, 
(iii) the property is deemed to have been received by the 
shareholder as proceeds of disposition of shares of the dis- 
posed foreign affiliate disposed of by the shareholder the - 
course of the liquidation | and dissolution, _ 


(iv) each particular share of the disposed foreign ffiliat 


disposed of by the shareholder in the course of the liquida- 


tion and dissolution is deemed to have been disposed of for 
proceeds that are a to noes amount determined by the 
formula _ _ : 


(A= a) x OP 


where 


A is the total of all amounts Och ht wk | is the cost to_ 
the shareholder, immediately after the particular | time, of - 
a property received by the shareholder as consideration 
for the disposition of the shares of the disposed foreign — 
affiliate disposed of in the: course of Mes mone: and 
_ dissolution, : 


B is the total of all amounts oF of which is ‘the igual 
of a debt that was owing by the disposed foreign affili- 
ate, or any other obligation of the disposed foreign affil- 
iate to pay an amount that was outstanding, immediately 
before it was assumed or cancelled, as oe case ~ be, 
by the shareholder, / / 


C is the fair market value, snindaiatelyy before he com- 
mencement of the liquidation and dissolution, Of the 
particular share, and 


D is the fair market value, canned before ae com- 
mencement of the liquidation and dissolution, of all the 
shares of the disposed ae affiliate sens of " 

_ that shareholder, 

(v) any gain from the disposition - the shares ‘of the dis. 


posed foreign affiliate disposed of by the shareholder in the 
course of the liquidation and dissolution that, but for this 


subparagraph, would be a gain from the disposition of ex- 
cluded property of the shareholder, is ales to be the 


lesser of 
(A) the amount t of the gain as pes # determined, and 


(B) such amount, not exceeding the amount referred to _ 


in clause (A), as the particular corporation resident in 


Canada elects in —_— manner Band within ne pre- 


scribed time, and 


(i) the shareholder is. deemed to be the same person a as, 


and a continuation of, the disposed foreign : affilia 
(A) for the purposes of paragraphs (c.1) to «. 6), 


spect ‘of the disposition of a specified share received by 
the shareholder and disposed of, to the shareholder, by 
the disposed foreign affiliate in the course Ay the tay | 


dation and dissolution, 


_(B) for the purposes of cae é 3) to € 93 , an re- _ 
spect of the disposition of a specified property received — 


by the shareholder and disposed of, to the shareholder, 


_by the disposed foreign affiliate in the course of the a _ 


uidation and dissolution, and. 


© for the purposes of paragraphs & to th. »), in te- 

ceived — 
by the shareholder and disposed of, to the shareholder, — 
by the disposed foreign affiliate i in the course oF the ie a 


_ spect of the disposition of a specified property rec 


uidation and dissolution, and 


other foreign affiliate of the taxpayer. 


Income Tax Act, Part I, Division B 


_ Wii) the taxation year of the disposed foreign affiliate th 
would otherwise include the time that the disposed for : 
affiliate is dissolved aes to have ende immedi tely 
. _ before that time, _ : 
Application: The February | 7, 2004 deh jess e 2. Tore 
subsec. 13301), will amend para. 9: (2)(e) to to read as above. applicabl 0 li 
tions that begin after February 27,2004. 

Technical Notes: ‘Paragraph: 95(2)(e) prides rules for determining foreig 
crual property it income that apply when a foreign affiliate of a taxpayer dissolves anc 
on the dissolution, disposes of shares. of a foreign affiliate 2 the / an 


Paragraph 95(2)(e) is amended to provide for the follows 
time, a shareholder (other ‘than a person resident in Canada) of a ein affilias 
(referred to in this paragraph : as the “disposed foreign affiliate”) ofa particular c¢ rp 
ration resident in Canada that is a specified purchaser in respect of the partic 
corporation receives, in the course of a liquidation and dissolution (other than a liq 
dation and dissolution to which paragraph 95(2)(e. 1) applies) of t ay forei: 
affiliate, a property from. the disposed foreign affiliate: 
«the disposed foreign affiliate Ss proceed of disposition of he property 
_feemedtobe.. 
_— if the property is « exchided oy of the dapoued ipcics affiliate at ‘th 
. particular time, an amount that is equal to the relevant cost base (defined 
current subsection 95(4)), immediately before the particslar time, of the oe 
J _perty to the disposed foreign affiliate, or _ a 


a any other case, an amount equal to the fair market value, immedia 
before the particular time, of the property, 


os. cost of the property t to the sharcholée unedatcy after the ee time 
_. deemed to be an amount equal to the disposed foreign affiliate’ 8 Laois y 
disposition of the proreny determined above, 


@ _ 


the property| is deemed to have been received by the ree as ee 
disposition of shares of the disposed foreign affiliate disposed of by the sh 
“holder in the course of the liquidation and dissolution, 


ed particular share of the disposed forign. affiliate Gao of by the shar 
_ holder in the course of the liquidation and dissolution is deemed to have bee 
- oe of for a that a are eu to the amount determined by the formul 


-. 


ee Dx cD 

: where 4 / . | 
__ A is the total of all amounts each of vitiich i is the cost to ote shareholder, imm 
diately after the particular time, of a property received by the shareholder 

; consideration for the disposition of the shares of the disposed foreign affi 
ate @isposed of i in the course of the liquidation and dissolution, 


2 « the total of all amounts each of which is the amount of a debt that w 
~ owing by the disposed foreign affiliate, or any other obligation of the 
, posed foreign affiliate to pay an amount that was outstanding, immediate! 
before it was assumed or cancelled, as the case may be, by the sharehold 


Cis the fair market value, fumediately before the commencement of the lig 
- dation and dissolution, of the particular share. and _ 


Dis the fair market value, immediately before the commencement of ie lig 
__ dation and dissolution, of all the shares of the disposed — affiliate 
/ ee of by that shareholder, — ; 


any gain from the disposition of the haces of the disposed foreign affiliate di 
posed of by the shareholder in the course of the liquidation and dissolution th 

=a. for this subparagraph, would be a gain from the disposition of excluded 

_sopertly of the shareholder, i is deemed to be the lesser of 


— the amount of the oan. as otherwise determined. and 


— such amoant, not exceeding the amount of the gain: as chews doe 
as the particular corporation resident in Canada elects in prescribed m 
__ and within the prescribed time 6 (368 proposes new section 78 of the Re: 
lations), and : - | 


y the Shockoe: is deemed to whe he same person. as, and a 1 continuation te 
disposed foreign affiliate 
for the purposes of paragraphs 95(2)(c. 1) to (c. 6), ain respect ‘of the di 
tion of a specified share received by the shareholder and disposed of, : 
shareholder, by the — foreign affiliate i in the course of the liquidati Li 
and dissolution, oo ] 


. 


2 ~ for the purposes of sae 9502)(63) 3) to (f. 93). j in jespect of the dis 
tion of a specified property received by the shareholder and disposed 
the shareholder, by the — eer athe in as course of cee i 
tion and dissolution, and 


— for the purposes of eae 95(2)(h) to (4.5), in cope of the dispo 


aS 


_ of a specified property received by the shareholder and disposed of, to. th 
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shareholder, by the disposed foreign affiliate in the course of the liquidation 
and dissolution, and —S—rrr—e—SN 


* the taxation year of the disposed foreign affiliate that would otherwise ‘include 
the time that the disposed foreign affiliate is dissolved is deemed to have ended — 
immediately before that time. Se ce 


A “specified purchaser” in respect of a corporation resident in Canada is defined in : 
oroposed new subsection 95(3.2). — ae 


Related Provisions: 92(1.4) — Determining ACB of share of foreign affiliate; 
93(1.4) — No election allowed on disposing of share of foreign affiliate; 95(1)“foreign 
iccrual property income”B(b) — Inclusion in FAPI: 95(2)(e.6) — Where shareholder 
S a partnership; 95(2)(f.6)(i) No rollover where 95(2)(e) applies; 95(2)(n) — 
Deemed FA and deemed qualifying interest; 95(3.8) — Exclusion from exempt surplus 
of foreign affiliate; 257 — Formula amount cannot calculate to less than Zero. 


Regulations: 5905(7) (computation of balances where 95(2)(e), applies); 5907(1)‘*net 
varnings”’(d)(i), “net loss”’(d)(i), “taxable earnings’(b)(v), “taxable loss’’(b)(v) (exclu- 
ions from reduction); 5907(2.01) (determining earnings derived from disposition); 
1907(5.3)(b) (Reg. 5907(5.1) does not apply to disposition); 5907(9) (dissolution); 
1916 (prescribed manner of making election under 95(2)(e)(v)(B)). 


nterpretation Bulletins: IT-392: Meaning of term “share”. 


(e.1) [windup of foreign affiliate] — where there has been a 
liquidation and a dissolution of a foreign affiliate (in this para- 
graph referred to as the “disposing affiliate”) of a taxpayer in 
respect of which, immediately before the liquidation, the tax- 
payer’s surplus entitlement percentage was not less than 90%, 
other than a liquidation and a dissolution where, under the in- 
come tax law of the country in which the disposing affiliate was 
resident immediately before the liquidation, a gain or loss was 
recognized by the disposing affiliate in respect of any capital 
property distributed by it in the course of the liquidation to an- 
other foreign affiliate of the taxpayer resident in that country, 
the following rules apply: 


(i) each capital property of the disposing affiliate that was so 
distributed to another foreign affiliate of the taxpayer shall be 
deemed to have been disposed of by the disposing affiliate 
for proceeds of disposition equal to the cost amount of the 
property to the disposing affiliate immediately before the 
distribution, 


(ii) for the purposes of this subsection and the definition “for- 
eign accrual property income” in subsection (1), the other af- 
filiate shall, with respect to any disposition by it of capital 
property to which subparagraph (i) applied, be deemed to be 
the same corporation as, and a continuation of, the disposing 
affiliate, and 


(iii) the other affiliate’s proceeds of disposition of the shares 
of the capital stock of the disposing affiliate disposed of in 
the course of the liquidation shall be deemed to be the ad- 
justed cost base of those shares to the other affiliate immedi- 
ately before the disposition; 


Proposed Amendment — 95(2)(e.1) - 


(e.1) [windup of foreign affiliate] — if there has been a lig- 
uidation and a dissolution of a foreign affiliate (in this para- 
graph referred to as the “disposing affiliate”) of a taxpayer in 
Tespect of which, immediately before the liquidation, the tax- 
_payer’s surplus entitlement percentage was not less than 90% 
{other than a liquidation and a dissolution where, under the in- 
Come tax law of the country in which the disposing affiliate 
was resident immediately before the liquidation, any income, 
gain or loss was recognized by the disposing affiliate in respect 
of any property distributed by it in the course of the liquidation 
fo another foreign affiliate of the taxpayer): 


Se ae ee ee TSC mL 


_— 


(i) each property of the disposing affiliate that was so dis- 

_ tributed to another foreign affiliate of the taxpayer is 

__ deemed to have been disposed of by the disposing affiliate 

_ for proceeds of disposition equal to the cost amount of the 

i property to the disposing affiliate immediately before the 
' distribution, 
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- Gi) the other affiliate is deemed to be the same corporation 
_as, and a continuation of, the disposing affiliate for the pur- 
poses of es 
(A) this subsection and the definition “foreign accrual 
_ property income” in subsection (1), with respect to any 
_ disposition by the other affiliate of property owned by 
_ the disposing affiliate immediately before the liquida- 
tion, and Le / 
agraphs (c.1) to (c.6), (f.1) to (f.93) and (h) to 
ther affiliate’s proceeds of disposition of the 


: shar of the capital stock of the disposing affiliate dis- 
posed of in the course of the liquidation is deemed to be the 


adjusted cost base of those shares to the other affiliate im- 
_ mediately before the disposition; - 

Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), 

subsec. 133(11). will amend para. 95(2)(e.1) to read as above, applicable to liquida- 


tions that begin after December 20, 2002. 


Technical Notes: Paragraph 95(2)(e.1) provid 
on a liquidation and a dissolution of a foreign 


rollover of capital property 
te of a taxpayer where certain 
conditions have been met. One of these conc eferred to as the “non-recogni- 
tion condition’) is that no gain or loss was reco d, under the income tax law of 
the country in which the disposing affiliate was r dent, by the disposing affiliate in 
respect of any property of the disposing affiliate that was distributed by the disposing 
affiliate in the course of the liquidation to another foreign affiliate, of the taxpayer, 
resident in that country. — ; 


Paragraph 95(2)(e.1) is amended in the following ways. 


First, paragraph 95(2\(e. 1) is amended to provide for the rollover of property (includ- 
ing. but not restricted to, capital property) on a liquidation and a dissolution of a 


foreign affiliate of a taxpayer where certain conditions have been met. 


Third, the amendments to subparagraph 95(2)(e.1)(ii) treat (for the purposes of 
paragraphs 95(2)(c.1) to (c¢.6), (f.1) to (£.93) and (h) to (h.S)) the shareholder of the 
disposing affiliate as the same corporation as the disposing affiliate. 


Letter from Dept. of Finance, April 12, 2006: 
Dear [xxx]: _ 


[ am writing in response to your letters dated December 12, 2005 and January 30, 
2006 with respect to proposed subsection 88(3) and paragraph 95(2)(e.1) of the In- 
come Tax Act (the “Act’”) as contained in the foreign affiliate proposals announced 
on February 27, 2004 by the Minister of Finance. You have requested confirmation 
of certain possible modifications to proposed subsection 88(3) and patagraph 
95(2)(e.1) and certain other identified related provisions of the Act that would apply 
to a liquidation and dissolution, after February 27, 2004, of a foreign affiliate of a 
taxpayer resident in Canada. : 


Subsection 88(3) of the Act 
{See under 883) —ed.] 
Paragraph 95(2)(e.1) of the Act 


In your correspondence, you expressed your views about two of the conditions to the 
application of paragraph 95(2)(e.1) to a liquidation and dissolution of a foreign affili- 
ate (the “disposing foreign affiliate”) of a taxpayer resident in Canada into another 
foreign affiliate of the taxpayer. 


The first condition is the requirement that the taxpayer have a surplus entitlement 
percentage, in respect of the disposing foreign affiliate, of at least 90% immediately 
before the liquidation of the disposing foreign affiliate (the “90% SEP requirement”). 
You seek confirmation of our intention to recommend that, as an alternative to meet- 
ing the 90% SEP requirement, paragraph 95(2)(e.1) would be available where, imme- 
diately before the liquidation, a foreign affiliate of the taxpayer has a 90% or greater 
fair market value participating equity interest in the disposing foreign affiliate. 


The second condition is the requirement that there be no gain or loss recognized, 
under the income tax laws of the country in which the disposing foreign affiliate was 
resident immediately before the liquidation, in respect of any property distributed by 
the disposing foreign affiliate in the course of the liquidation to another foreign affili- 
ate of the taxpayer (the “non-recognition requirement”). You argue for the removal 
of the non-recognition requirement as a precondition to the application of paragraph 
95(2)(e.1) so as to permit rollover treatment in respect of all property (rather than 
only excluded property) of the disposing foreign affiliate disposed of to any foreign 
affiliate of the taxpayer in the course of the liquidation and dissolution. 


S. 95(2)(e.1) 


In your view, where proposed paragraph 95(2)(e.1). applies, that rollover treatment — 
should be provided for by deeming the disposing foreign affiliate’s proceeds. of dis- 
position of the property to be, subject to a relevant cost base election by the taxpayer, — 
the cost amount of the property to the disposing foreign affiliate immediately before _ 
the liquidation. - — 
From a tax policy viewpoint, we are sympathetic to the requests made for such revi- _ 
sions to the proposed paragraph 95(2)(e.1). Although the technical details of our in- _ 
tended recommendations for modifications in respect of proposed paragraph — 
95(2)(e.1) and to the February 2004 foreign affiliate proposals in general are still - 
being finalized, we can confirm, in general terms, that our recommended modifica- _ 
tions in respect of that proposed paragraph 95(2)(e.1) of the Act would include the _ 
following modifications. : — 
First, the recommended modifications to proposed paragraph 95(2)(e.1) would re- 
move the non-recognition requirement that is a condition to the application of that — 
Second, proposed paragraph 95(2)(e.1) would be amended to provide that it apply to. 

a liquidation and a dissolution of a foreign affiliate (the “disposing foreign affiliate”) _ 
of a taxpayer resident in Canada if one of the two following alternative tests is met — 
by the taxpayer resident in Canada: Pee oe 


+ The taxpayer would, immediately before the time of the earliest distribution of _ 
property by the disposing foreign affiliate in respect of shares of the capital stock — 
of the disposing foreign affiliate in the course of the liquidation and the dissolu-— 
tion of the disposing foreign affiliate, have a surplus entitlement percentage in 
respect of the disposing foreign affiliate of not less than 90% (on the assumption — 
that shares of the capital stock of non-resident corporations owned by any tax-— 
payers resident in Canada and related (otherwise than by virtue of paragraph 
251(5)(b) of the Act) to the taxpayer were attributed to the taxpayer. - ; 
A foreign affiliate of the taxpayer that is a shareholder of the disposing foreign 
affiliate has a 90% or greater fair market value participating equity interest in the 
disposing foreign affiliate. It would be met if the total fair market value of the 
properties distributed in the course of the liquidation and dissolution by the dis- 
posing foreign affiliate to the shareholder foreign affiliate was not less than 90% 
of the total fair market value of the properties distributed by the disposing for- 
eign affiliate to all of its shareholders. oe 


Third, the recommended modifications to that proposed paragraph 95(2)(e.1) would 
provide that, where that paragraph applies to a liquidation and a dissolution of the 
disposing foreign affiliate of the taxpayer resident in Canada, the following rules : 
would apply (except to the extent that subsection 88(3) would apply to the disposing _ 
foreign affiliate and the shareholder of the disposing foreign affiliate in respect of the 
distribution of the property): Ce 
+ the disposing foreign affiliate would be deemed to have disposed of each pro- 
perty distributed, in the course of the qualifying liquidation and dissolution, to a 
shareholder of the disposing foreign affiliate that was, immediately before the | 
distribution, a “specified purchaser” (within the meaning to be assigned by draft 
subsection 95(3.3)) in respect of the taxpayer resident in Canada for proceeds 
equal to the greater of 


+ the “relevant cost amount” of the distributed property to the disposing for- 
eign affiliate in respect of the taxpayer resident in Canada (being essentially 
the amount that would generally result in no gain or loss to the disposing 
foreign affiliate in respect of the taxpayer in respect of the disposition of the 
distributed property), and 

+ where the disposing foreign affiliate is a controlled foreign affiliate of the 
taxpayer resident in Canada, the amount elected by the taxpayer (not exceed- — 
ing the fair market value of the particular distributed property); 


‘ 


* any gain under subsection 40(3) of the Act of the shareholder from the disposi- 
tion of a particular share of the disposing foreign affiliate that was redeemed, 
acquired or cancelled by the disposing foreign affiliate in the course of the liqui- 
dation and the dissolution would be deemed to be nil; 


termined in Canadian dollars where those amounts are relevant for determining 
the foreign accrual property income of the disposing foreign affiliate in respect 
of the taxpayer resident in Canada: and : 


° 


the rules listed earlier in this letter numbered as 2 to 9 would apply with neves- 


sary changes to fit the context of the shareholders of the disposing foreign affili- 


ate being specified purchasers in respect of the taxpayer resident in Canada 
rather than the taxpayer. : a 


Fourth, the recommended modifications to paragraph 95(2){e.1) would clarity that — 
paragraph 95(2)(e.1) applies (except to the extent that subsection 88(3) applies). to 
the disposing foreign affiliate and its shareholders that are specified purchasers in 


respect of the taxpayer resident in Canada, in respect of the distribution of the distrib- 


uted property for the purpose of computing 


+ the foreign accrual property income, the surplus and tax accounts (as defined in 
subsection 5907 of the Income Tax Regulations) and the foreign paid-up capital, 
of the disposing foreign affiliate or any foreign affiliate of the taxpayer resident — 
in Canada or any taxpayer resident in Canada that does not deal at arm’s length 
with that taxpayer resident in Canada that are shareholders of the disposing for- 
eign affiliate, in respect of those taxpayers, and 


_» the income or capital gains of a taxpayer resident in C 


ada and a shareholder (or a member of a partnership th 


the amounts required to be determined under paragraph 95(2)(e.1) would be de- 


Income Tax Act, Part I, Division B 


distribution, was a specified purchaser in respect of 


apply. : 
Thank you for writing. — 
Yours sincerely, 
© BdanEmewem == 
Director, Tax Legislation Division, Tax Policy Branch 
Related Provisions: 92(1.4)— Determining ACB of share of foreign affiliate; 
93(1.4) — No election allowed on disposing of share of foreign affiliate; 95(1)“foreign 
accrual property income”B(b) — Inclusion in FAPI; 95(2)(e.2) — Where redemption, 
acquisition or cancellation deemed to be liquidation and dissolution; 95(2)(f.6)(i) — 
No rollover where 95(2)(e.1) applies; 95(2)(n) — Deemed FA and deemed qualifying 
interest. 
Regulations: 5905(7) (computation of balances where 95(2)(e.1) applies); 5907(2.01) 
(determining earnings derived from disposition); 5907(9) (dissolution where 95(2)(e.1) 
does not apply). 
Interpretation Bulletins: IT-392: Meaning of term “share”. 


. Proposed Addition — 95(2)(e.2)-(e.6) 
_ (e.2) [application of para. (e.1)] — for the purpose of par 
graph (e.1), a redemption, an acquisition or a cancellation 
shares of a foreign affiliate of a corporation resident in Canada 
is deemed to be a liquidation and a dissolution of the foreig 
affiliate, if — : |... 
-- @) the surplus entitlement percentage of the corporatio 
resident in Canada, in respect of the foreign affiliate, imm 
diately before the redemption, acquisition or cancellatio 
_ is more than 90%, the surplus entitlement percentage of t 
corporation resident in Canada, in respect of the foreign af- 
-filiate is, immediately after the redemption, acquisition ot 
cancellation, nil, and the foreign affiliate has no issued and 
outstanding shares immediately after the redemption, a 
quisition or cancellation, or 
(ii) in the course of the redemption, acquisition or cancell 
tion, property that has a fair market value equal to o1 
greater than 90% of the fair market value, immediately 
before the redemption, acquisition or cancellation, of th 
‘property owned by the foreign affiliate is, because of @ 
redemption, acquisition or cancellation, distributed to 
shareholders of the foreign affiliate; _. 
Technical Notes: New paragraph 95(2)(e.2) provides that, for the purpose of n 
paragraph 95(2)(e.1), a redemption, acquisition or ‘cancellation of the shares of a f 
eign affiliate of a corporation resident in Canada will be treated as a liquidation an 
dissolution of the foreign affiliate if: oe 
+ the surplus entitlement percentage of the corporation resident in Canada, in 
spect of the foreign affiliate, immediately before the redemption, -acquisiti 
cancellation is more than 90%, and the surplus entitlement percentage of the 
poration resident in Canada, in respect of the foreign affiliate is, immedia' 
after the redemption, acquisition or Cancellation, nil, and the foreign affiliat 
no issued and outstanding shares immediately after the redemption, acquis 
or cancellation; or  . _ . 


+ in the course of the redemption, acquisition or cancellation, property havin 
fair market value equal to or greater than 90% of the fair market value, imme 
ately before the redemption, acquisition or cancellation, of the property own 
by the foreign affiliate is, because of the redemption, acquisition or cancellati 


distributed to the shareholders of the foreign affiliate. 


New paragraph 95(2)(e.2) applies to redemptions, acquisitions or cancellations 
occur after February 27, 2004 other than a redemption, an acquisition or a can 
tion of shares of a holder of shares that are required to be made under an agree 
in writing made by the holder on or before February 27, 2004. 

Related Provisions: 92(1.4)— Determining ACB of share of foreign affi 
93(1.4) — No election allowed on disposing of share of foreign affiliate; 95(2) 
Deemed FA and deemed qualifying interest; 95(3.2) — Definitions. _ 


(2) [rollover to specified purchaser] — if, at a parti 


lar time, a shareholder (other than a person resident in C 
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ada), of a foreign affiliate of a particular corporation resident 
in Canada, that is a specified purchaser in respect of the partic- 
ular corporation receives (otherwise than in the course of a liq- 
uidation and a dissolution of the foreign affiliate or a merger or 
combination of corporations involving the foreign affiliate) a 
property from the foreign affiliate as a dividend or distribution 


52(2), the following rules apply: 


perty are deemed to be 


affiliate at the particular time, an amount that is equal to 
the relevant cost base of the property to the foreign affil- 
late immediately before the particular time, or 
(B) in any other case, an amount equal to the fair market 
value, immediately before the particular ti 
property > ee ‘ 
_ (ii) the cost of the property to the 


shareholder 
__ after the particular time is deemed to be. 
_ the foreign affiliate’s proceeds of dis 
perty determined by subparagraph (i 

(iii) the amount of that dividend or distri 
_ of the property, is deemed to be equal to the 
_ foreign affiliate’s proceeds of disposition o 
_ determined by subparagraph (i), and - 


hareholder 
ration), for 


lesser of 

__ (A) the amount that, but for this subpar 
So prescribed, and — 

_ (B) the amount, not exceeding th 
_ Clause (A), that the particular corg 
scribed manner and within the prescr | 
nical Notes: New paragraphs 95(2)(e.3) to (e.6) put into lace a regime that, 
neral terms, is intended to provide to a foreign affiliate of a corporation resident 

nada the possibility of rollover treatment (and avoidance of gains that will be 

cluded in foreign accrual property income) for dispositions of excluded property of 

foreign affiliate to a specified purchaser in respect of the corporation resident in 

a. A “specified purchaser” in respect of a corporation resident in Canada is 


in proposed new subsection 95(3.2). 


agraphs 95(2)(e.3) to (e.6) apply to a receipt, after February 27, 2004, by a speci- 
irchaser in respect of th orporation resident in Canada from a foreign affili- 
“pec 


the corporation resi anada of property as a dividend or distribution in 
jpect of a share of the fe filiate, or as consideration in respect of a redemp- 
he purchase or acquisition of a share of the foreign affiliate. The paragraphs do not 
! ply where the property was received because of a legal obligation of the foreign 
“Mliate that arose on or before February 27, 2004 to pay the dividend or make the 


1 tribution, redemption, purchase or acquisition. 
W paragraph 95(2)(e.3) provides for the following rules (notwithstanding subsec- 
be 2(2)), if, at a particular time, a shareholder (other than a person resident in 
Mada), of a foreign affiliate of a corporation resident in Canada, that is a specified 
‘chaser (defined in new subsection 95(3.2)) in respect of the corporation resident 

Canada receives (otherwise than in the course of a liquidation and dissolution of 
gn affiliate or a merger or combination of corporations involving the foreign 
) a property from the foreign affiliate as a dividend or distribution on a share 
reign affiliate. ee 


foreign affiliate’s proceeds of disposition of the property are deemed to be: 
- if the property is excluded property of the foreign affiliate at the particular 
time, an amount that is equal to the relevant cost base (defined in subsection 


_ 95(4)) of the property to the foreign affiliate immediately before the particu- 
lar time; or 


on a share of the foreign affiliate, notwithstanding subsection | 
_(i) the foreign affiliate’s proceeds of disposition of the pro-_ 


(A) if the property is excluded property of the foreign 


io) 


S. 95(2)(e.4)(v) 


== In any other case, an amount that is. equal to the fair market value, immedi- 
ately before the particular time, of the property. 


The cost of the property to the shareholder, immediately after the particular time, 
is deemed to be an amount equal to the foreign affiliate’s proceeds of disposition 
_ of the property determined above, 


° 


The amount of that dividend or distribution, in respect of the property, is deemed 
_ to be equal to the foreign affiliate’s proceeds of disposition of the property deter- 


above. 


ubparagraph 95(2)(e.3)(iv) (the provision described by this para- 
older would, because of subsection 40(3), have a gain in re- 
f the foreign affiliate on or in respect of which the dividend or 
eceived and the share of the foreign affiliate is excluded pro- 
areholder (or would be excluded property of the shareholder if the 
ler were a foreign affiliate of the particular corporation), for the pur- 
poses of applying subsection 40(3), the amount prescribed by paragraph 
_ 5900(1)(c) of the Regulations to have been paid out of the pre-acquisition sur- 
plus of the particular foreign corporation's foreign affiliate from which the pro- 
perty was received, otherwise determined, in respect of the dividend or distribu- 
tion in respect of the share shall be deemed to be the lesser of: 
-- the amount that, if subparagraph 95(2)(e.3)(y) did not exist. would be so 
prescribed; and #3 #23&7€”©—CCCDl 


— the amount—not exceeding the amount that would, if subparagraph 
95(2){e.3)(iv) did not exist, be so prescribed — that the particular corpora- 
tion elects in prescribed manner and within the prescribed time (see pro- 
posed new section 5916 of the Regulations) 

Related Provisions: 92(1.4) — Determining ACB of share of foreign affiliate; 
93(1.4) — No election allowed on disposing of share of FA; 95(1)"foreign accrual 
property income”B(b) — Inclusion in FAPI: 95(2)(©.6) — Where shareholder is a 
partnership; 95(2)¢.6)(i)— No. rollover where 95(2)(e.3) applies: 95(2)(n) — 
Deemed FA and deemed qualifying interest; 95(3.2) — Definitions: 95(3.6) — Part- 
nerships and trusts; 95(3.8) — Exclusion from exempt surplus of FA. 
Regulations: 5907(2.01) (determining earnings derived from disposition); 5916 
(prescrib ianer of making election under 95(2)(e.3)(iv)(B)). 
- over to specified purchaser] — if, at a particu- 
shareholder (other than a person resident in Can- 
foreign affiliate of a particular corporation resident 
_ in Canada, that is a specified purchaser in respect of the partic- 

ular corporation receives (otherwise than in the course of the 
liquidation and dissolution of the foreign affiliate or a merger 

or combination of corporations that includes the foreign affili- 
_ate) a property from the foreign affiliate as consideration in 
_ Fespect of a dividend-like redemption of a share of the foreign 

affiliate by the foreign affiliate, the following rules apply: 

(i) the foreign affiliate’s proceeds of disposition of the pro- 

‘pemyatedeemedtobe === 

(A) where the property is excluded property of the for- 

eign affiliate at the particular time, an amount that is 

equal to the relevant cost base of the property to the for- 

eign affiliate immediately before the particular time, or 

(B) in any other case, an amount equal to the fair market 

value, immediately before the particular time, of the 

property, 

_ i) the cost immediately after the particular time of the pro- 

_ perty to the shareholder is deemed to be an amount equal to 

amount of the foreign affiliate’s proceeds of disposition 

property determined by subparagraph (i), 

the property is deemed to have been received by the 

_ shareholder as a dividend on the share and the amount of 

_ that dividend, in respect of the property, is deemed to be 

equal to the amount of the proceeds of disposition of the 
property determined by subparagraph (i), 

(iv) if the share is excluded property of the shareholder (or 

would be excluded property of the shareholder if the share- 

holder were a foreign affiliate of the particular corpora- 

tion), the shareholder is deemed to have disposed of the 

share for proceeds of disposition of an amount equal to the 

cost amount of the share to the shareholder immediately 
before the disposition, and 

(v) where, but for this subparagraph, the shareholder 


would, because of subsection 40(3), have a gain in respect 
of the share referred to in subparagraph (iv) because of the 


- Gid) 


S. 95(2)(e.4)(v) 


dividend referred to in subparagraph (iii) received by the 


shareholder in respect of the redemption of the share, for 
the purposes of applying subsection 40(3), the amount pre- 
scribed by paragraph 5900(1)(c) of the Regulations to have 
been paid out of the pre-acquisition surplus of the foreign 
affiliate — of the corporation resident in Canada — from 


which the property was received, otherwise determined, in 


respect of the dividend referred to in subparagraph (iii) in 
respect of the share is deemed to be the lesser of 


(A) the amount that, but for this subparagraph, would be 
so prescribed, and 


(B) the amount, not exceeding the amount referred to in 
clause (A), that the corporation resident in Canada 
elects in prescribed manner and within the prescribed 
time; 
Technical Notes: New subparagraph 95(2)(e.4) provides for the following rules if, 
at a particular time, a shareholder (other than a person resident in Canada), of a for- 
eign affiliate of a corporation resident in Canada, that is a specified purchaser in 
respect of the corporation resident in Canada. receives (otherwise than in the course 
of the liguidation and dissolution of the foreign affiliate or a merger or combination 
of corporations that includes the foreign affiliate) a property from the foreign affiliate 
as consideration in respect of a dividend-like redemption (defined in subsection 
95(3.2)) of a share of the foreign affiliate by the foreign affiliate. 
: The foreign affiliate’s proceeds of disposition of the property are deemed to be 
—— where the property is excluded property of the foreign affiliate at the particu- 
lar time, an amount that is equal to the relevant cost base (defined in subsec- 
tion 95(4)) of the property to the foreign affiliate immediately before the 
particular time, or 
— in any other case, an amount equal to the fair market value, immediately 
before the particular time. of the property. 


The cost of the property immediately after the particular time to the shareholder 
is deemed to be an amount equal to the amount of the foreign affiliate’s proceeds 
of disposition of the property determined above. 


+ The property is deemed to have been received by the shareholder as a dividend 
on the share and the amount of that dividend, in respect of the property, is 
deemed to be equal to the amount of the foreign affiliate’s proceeds of disposi- 
tion of the property determined above. 


Where the share of the foreign affiliate redeemed is excluded property of the 
shareholder (or would be excluded property of the shareholder if the shareholder 
were a foreign affiliate of the particular corporation), the shareholder is deemed 
to have disposed of the share for proceeds of disposition equal to the cost amount 
of the share to the shareholder immediately before the disposition. 


Where, but for subparagraph 95(2)(e.4)(v) (the provision described by this para- 
graph), the shareholder would, because of subsection 40(3), have a gain in re- 
spect of the share of the foreign affiliate because of the dividend received by the 
shareholder in respect of the redemption of the share, for the purposes of apply- 
ing subsection 40(3), the amount prescribed by paragraph 5900(1)(c) of the Reg- 
ulations to have been paid out of the pre-acquisition surplus of the foreign affili- 
ate — of the corporation resident in Canada— from which the property was 
received, otherwise determined, in respect of the deemed dividend described 
above in respect of the share is deemed to be the lesser of 

—— the amount that, but for subparagraph 95(2)(e.4)(v), would be so prescribed, 

and 


— the amount—not exceeding the amount that, but for subparagraph 
95(2)(e.4)(v), would be so prescribed — that the corporation resident in 
Canada elects in prescribed manner and within the prescribed time (see pro- 
posed new subsection 5916 of the Regulations). 

Related Provisions: 92(1.4) — Determining ACB of share of foreign affiliate: 
93(1.4) — No election allowed on disposing of share of FA; 95(1)"foreign accrual 
property income’ B(b) — Inclusion in FAPE; 95(2)(e.6) — Where shareholder is a 
partnership: 95(2)(f.6)@) — No rollover where 95(2)(e.4) applies; 95(2)(n) — 
Deemed FA and deemed qualifying interest; 95(3.2) — Definitions: 95(3.6) — Part- 
nerships and trusts; 95(3.8) — Exclusion from exempt surplus of FA. 


Regulations: 5907(2.01) (determining earnings derived from disposition); 5916 

(prescribed manner of making election under (v)(B)). 
(e.5) [rollover to specified purchaser] — if, at a particu- 
lar time, a shareholder (other than a person resident in Can- 
ada), of a foreign affiliate of a corporation resident in Canada, 
that is a specified purchaser in respect of the corporation resi- 
dent in Canada receives (otherwise than in the course of a divi- 
dend-like redemption, a liquidation and dissolution of the for- 
eign affiliate or a merger or combination of corporations that 
includes the foreign affiliate) a property from the foreign affili- 
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ate as consideration in respect of a redemption, acquisition or 
cancellation (in this paragraph referred to as the “particular re- _ 
demption”) of a particular share of the foreign affiliate by the — 
foreign affiliate as part of a redemption, acquisition or cancel- — 
lation (in this paragraph referred to as the “total redemption”) 
of one or more shares (including the particular share) of the — 


foreign affiliate held by the shareholder, the following rules — 


apply: 
(i) the foreign affiliate’s proceeds of disposition of the pro-_ 
perty are deemed to be . . 
(A) where the property is excluded property of the for- 
eign affiliate at the particular time, an amount that is 
equal to the relevant cost base, immediately before the 
particular time, of the property to the foreign affiliate, or 


(B) in any other case, an amount equal to the fair market 

value, immediately before the particular time, of the 

property, se 
(ii) the cost of the property to the shareholder immediately _ 
after the particular time is deemed to be an amount equal to : 
the foreign affiliate’s proceeds of disposition of the pro-- 
perty determined by subparagraph (i), 


(iii) the property is deemed to have been received by the 
shareholder as proceeds of disposition of shares of the for-_ 
eign affiliate disposed of by the shareholder in the course of 
the particular redemption, We 
(iv) the particular share disposed of to the foreign affiliate. 
because of the particular redemption is deemed to have 
been disposed of for proceeds that are equal to the amount 
determined by the formula 


(A-—B)xC/D 
where 


A is the total of all amounts each of which is the cost, de-_ 
termined in subparagraph (ii), to the shareholder, of a 
property received by the shareholder as consideration 
for the disposition by the shareholder of a share or 
shares of the foreign affiliate redeemed in the course of 
the total redemption, 


B is the total of all amounts each of which the amount of a 
debt that was owing by the foreign affiliate, or any other 
obligation of the foreign affiliate to pay an amount that _ 
was outstanding, immediately before it was assumed or 
cancelled, as the case may be, by the shareholder in te- 
spect of the total redemption, : 


© is 


(A) where the particular share was held by the share- 
holder at the time immediately before the com- 
mencement of the total redemption, the fair market 
value, at that time, of the particular share, and 


(B) where the particular share was acquired by the 
shareholder after the commencement of the total re- 
demption, the fair market value, at the time of its ac- 
quisition, of the particular share, and 


D is the total of 


(A) the fair market value, immediately before the 
commencement of the total redemption, of all shares 
of the foreign affiliate held by the shareholder before 
the commencement of the total redemption and re-| 
deemed as part of the total redemption while held by 
the shareholder, and <o 


(B) the total of all amounts each of which is the fair 
market value at the time of acquisition of a share of 
the foreign affiliate acquired after the commence- 
ment of the total redemption by the shareholder and 
redeemed as part of the total redemption while held 
by the shareholder, and 
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(v) any gain from the disposition of a particular share of the 
foreign affiliate disposed of by the shareholder in the 
course of the total redemption that, but for this subpara- 
graph, would be a gain from the disposition of excluded 
property of the shareholder, is deemed to be the lesser of 


(A) the amount of the gain as otherwise determined, and 


(B) the amount, not exceeding the amount referred to in 
clause (A), that the corporation resident in Canada 
elects in prescribed manner and within the prescribed 
time; : _. 
Technical Notes: New paragraph 95(2)(e.5) provides the following rules if, at a 
particular time, a shareholder (other than a person resident in Canada), of a foreign 
affiliate of a corporation resident in Canada, that is a specified purchaser (defined in 
new paragraph 95(3.2)) in respect of the corporation resident in Canada receives 
(otherwise than in the course of a dividend-like redemption (defined in subsection 
95(3.2)), a liquidation and dissolution of the foreign affiliate, or a merger or combi- 
nation of corporations that includes the foreign affiliate) a property from the foreign 
affiliate as consideration in respect of a redemption, acquisition or cancellation (the 
“particular redemption”) of a particular share of the foreign affiliate by the foreign 
affiliate as part of a redemption, acquisition or cancellation (the “total redemption’) 
-of one or more shares (including the particular share) of the foreign affiliat 
the shareholder. : _) 


cs The foreign affiliate’s proceeds of disposition of the property are 

_ — if the property is excluded property of the foreign affiliate at the particular 
time, an amount that is equal to the relevant cost base (defined in subsection 
95(4)). immediately before the particular time, of the property to the foreign 
affiliate; or / ee 


— in any other case, an amount that is equal to the fair market value, immedi- 
ately before the particular time, of the property. / 


+ The cost of the property to the shareholder immediately after the particular time 
is deemed to be the foreign affiliate’s 
(Subparagraph 95(2)(e.5)ii)) 


The property is deemed to have been received by the shareholder as proceeds of 
disposition of shares of the foreign affiliate disposed of by the shareholder in the 
course of the particular redemption. — 


The particular share disposed of to the foreign affiliate because of the particular 
redemption is deemed to have been disposed of for proceeds that are equal to the 
amount determined by the formula : 


(A—B)xC/D 

where 
A is the total of all amounts each of which is the cost, determined in subpara- 
graph 95(2)(e.5)(ii), to the shareholder, of a property received by the share- 
__ holder as consideration for the disposition by the shareholder of a share or 
_ Shares of the foreign affiliate redeemed in the course of the total redemption; 


is the total of all amounts each of which the amount of a debt that was owing 
by the foreign affiliate, or any other obligation of the foreign affiliate to pay 
an amount that was outstanding, immediately before it was assumed or can- 
celled by the shareholder in respect of the total redemption; | 


is 
+ if the particular share was held by the shareholder at the time immedi- 


ately before the commencement of the total redemption, the fair market 
value, at that time, of the particular share: and : 


* if the particular share was acquired by the shareholder after the com- 
mencement of the total redemption, the fair market value, at the time of 
its acquisition, of the particular share. 


is the total of 


* the fair market value, immediately before the commencement of the to- 
tal redemption, of all shares of the foreign affiliate held by the share- 
holder before the commencement of the total redemption and redeemed 
as part of the total redemption while held by the shareholder; and 


eae * the total of all amounts each of which is the fair market value at the time 
of acquisition of a share of the foreign affiliate acquired after the com- 
mencement of the total redemption by the shareholder and redeemed as 
part of the total redemption while held by the shareholder. 


Any gain from the disposition of a particular share of the foreign affiliate dis- 
Posed of by the shareholder in the course of the total redemption that, but for 
| Subparagraph 95(2)(e.5)(v) (the provision described by this bullet), would be a 
| gain from the disposition of excluded property of the shareholder, is deemed to 
be the lesser of: 


— the amount of the gain as otherwise determined; and 


proceeds of disposition of the property. 


Nn 
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—— such amount, not exceeding the amount of the gain as otherwise determined, 
as the corporation resident in Canada elects in prescribed manner and within 
the prescribed time (see proposed section 5916 of the Regulations). 


Related Provisions: 92(1.4) — Determining ACB of share of foreign affiliate; 
93(1.4) — No election allowed on disposing of share of FA; 95(1 y foreign accrual 
property income”’B(b) — Inclusion in FAPI: 95(2\(e.6) — Where shareholder is a 
partnership; 95(2)(.6)4) — No rollover where 95(2)(e.5) applies; 95(2)(n) — 
Deemed FA and deemed qualifying interest; 95(3.2) — Definitions; 95(3.6) — Part- 
nerships and trusts: 95(3.8) — Exclusion from exempt surplus of FA; 257 — 
Formula amount cannot calculate to less than zero. 

Regulations: 5907(2.01) (determining earnings derived from disposition); 5916 
(prescribed manner of making election under 95(2)(e.5)(v)(B)). 


(e.6) [application rule for paras. (e), (e.3)-(e.5)] — for 
the purposes of paragraphs (e) and (e.3) to (e.5), if the share- 
holder is a partnership, and a foreign affiliate of a corporation 
resident in Canada is, at any time, a member of the partnership, 
for the purposes of determining the foreign affiliate’s income 
from the partnership 


_ (i) shares of a foreign affiliate of the corporation resident in 
Canada that are property of the partnership, or are deemed 
under this paragraph to be property of the partnership, are 
deemed to be owned at that time by each member of the 
partnership in a proportion equal to the proportion of the 
shares that 


(A) the fair market value, at that time, of the member’s 
partnership interest in the partnership 


_is of 


(B) the fair market value, at that time, of all partnership 
interests in the partnership, 


(ii) each amount determined under any of paragraphs (e) 
and (e.3) to (e.5) in respect of the partnership in respect of 

_ the shares of the foreign affiliate described in subparagraph 
(i) is deemed to be the amount determined under that para- 
graph in respect of the foreign affiliate in respect of those 
shares, and 


(iii) the income, gain or loss derived by the partnership, 
while the foreign affiliate is a member of the partnership, in 
respect of the shares deemed by subparagraph (i) to be 
owned by the foreign affiliate 


(A) is to be determined as if the partnership were the 
foreign affiliate, and 


(B) is deemed to be an income or a loss or a taxable 
capital gain or an allowable capital loss, as the case may 
be, of the foreign affiliate from the partnership and not 
to be an income or a loss or a taxable capital gain or an 
allowable capital loss of any other member of the 
partnership; 


Technical Notes: New paragraph 95(2)(e.6) provides the following rules, for the 
purposes of applying paragraphs 95(2)(e) and (e.3) to (e.5) for the purposes of deter- 
mining a foreign affiliate’s income from the partnership, if the shareholder of the 
foreign affiliate of the corporation resident in Canada referred to in those paragraphs 
is the partnership and the foreign affiliate of the corporation resident in Canada is a 
member of the partnership. 


+ Shares of a foreign affiliate of the corporation resident in Canada referred to in 
those paragraphs that are property of the partnership, or are deemed under para- 
graph 95(2)(e.6) to be property of the partnership, are deemed to be owned at 
that time by each member of the partnership in a proportion equal to the propor- 
tion of the shares that: 


— the fair market value at that time of the member’s partnership interest in the 
partnership 


is of 


— the fair market value at that time of all member's partnership interests in the 
partnership. 


Each amount determined under any of paragraphs 95(2)(e) and (e.3) to (e.5) in 
respect of the partnership in respect of the shares of the foreign affiliate deemed 
above to be owned by a member of the partnership that is a foreign affiliate of 
the corporation resident in Canada is deemed to be the amount determined under 
that paragraph in respect of the member in respect of those shares. 


S. 95(2)(e.6) 


* The income, gain or loss derived by the parthership, while a foreient affli ite a 
the corporation resident in Canada is a member of the partnership, in respect of — 
the shares deemed above to. be owned by the foreign affiliate 


— is to be determined as if the © partnership were the oreign affi lat , ar 


— is deemed to be an income or a loss ora taxable capital gain or an allo 
capital loss, as the case may be, of the foreign affiliate: from the pal ershi 
and not to be an income or a loss or a taxable capital gain or an al wab. 
capital loss of any other member of the partnership. —. . 
Application: The February 27, 2004 draft legislation: (Part 2 — forcigt affil 8), 
subsec, 133(11), will add paras. 95(2)(e. 2) to (€.6), para. (€.2) applicable dem) 
tions, acquisitions and cancellations that | occur after February 27, 2004 othe 
redemptions, acquisitions or cancellations of shares of a holder of shares tha 
required to be made under an agreement in writing made by the holder before Febn 
ary 28, 2004; and paras. (e.3) to (€.) applicable to a receipt, after February y 27, 2004, 
from the foreign affiliate of property as a dividend or distribution on a share he 
foreign affiliate, or as consideration in respect of a redemption, purchase or aci uisi- 
tion of a share of the foreign affiliate, other than property received because of a leg 
obligation, of the foreign affiliate, that arose before February 28 2004 to P 
dividend or make the distribution, redemption, purchase or acquisition. 
Related Provisions: 92(1 4) — Determining ACB of share of forei 
95(2)(n) — Deemed FA and deemed qualifying interest, 


(f) [capital gains and losses of foreign affiliate] — ex- 
cept as otherwise provided in this subsection, each taxable capi- 
tal gain and each allowable capital loss of a foreign affiliate of a 
taxpayer from the disposition of property shall be computed in 
accordance with Part I, read without reference to section 26 of 
the Income Tax Application Rules, as though the affiliate were 
resident in Canada 


(i) where that gain or loss is the gain or loss of a controlled 
foreign affiliate from the disposition of property to which 
paragraph (c), (d) or (e) or 88(3)(a) applies or from any other 
disposition of property (other than excluded property), in Ca- 
nadian currency, and 


Proposed Amendment - _ 95(2)(f) before (ii) 


(f) except as otherwise provided i in this subsection, each capital — 
gain, capital loss, taxable capital gain and allowable capital — 
loss of a foreign affiliate of the taxpayer from the disposition 
of property by a person or partnership is to be computed in — 
_tespect of the taxpayer in accordance with this Part, read with- 
out reference to section 26 of the Income Tax Heo 
Rules, as though the affiliate were resident in Canada, . 


(i) if that gain or loss is the gain or loss of a foreign affiliate 
from the disposition of property to which any of paragraphs — 
(c), (c.2), (d) to (e), (e.3) to (e.5), (f.4) and 88(3)(a) applies — 
or from any other disposition of property | One ae a 
cluded property), in Canadian currency, and — . 


Application: The February 27. 2004 draft legislation (Part 2 2 foreign affiliates), 
subsec. 133(12), will amend the portion of para. 9520 | before subpara. Gi) to read 
as above, the opening words applicable to taxation years, of a foreign affiliate of a 
taxpayer, that end after 1999; and subpara. (i) applicable to taxation years, of a for- 
eign affiliate of a taxpayer, that end after December 1 2002. : oo 


Technical Notes: Paragraph 95(2)(f) sets out rules for computing a taxable apiet 
gain and an allowable capital loss of a foreign affiliate of a taxpayer resident in Can- 
ada from a disposition of a property. The rules in paragraph 95(2)() address the 
computation of a gain or loss from a disposition of property whether the disposition — 


is made by the foreign affiliate itself or Z a eee of which the oe alfiliats, 


isa member. 


That paragraph also Sle 4 acing proviien ee in that portion ‘of that 
paragraph that is between subparagraphs (ii) and (iii)) that provides that, in comput- _ 
ing any such gain or loss from the disposition of property that was owned by the _ 
foreign affiliate at the last time that the foreign affiliate became a foreign affiliate of 

the taxpayer resident in Canada, there is not to be included such portion of the gain — 


or loss, as the case may be, as can reasonably be considered to have accrued during _ 


the period that the foreign affiliate was not a foreign affiliate of the taxpayer resident 
in Canada or of a person specified i in any of subparagraphs 95(2) Gv) to ~ _ 


Paragraph 95(2)(f) is amended in the following ways: 


+ The “preamble” of paragraph 95(2)(f) is amended to o larity th that the mle in that 


paragraph apply in respect of the taxpayer in computing the foreign affiliate’s 
capital gains and capital losses from a disposition of property by the affiliate or a 


partnership. This amendment to paragraph 95(2)(£) will, for example, preclude 


the recognition of capital gains or capital losses from the disposition of property 
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oreign aff liate of the taxpayer or a person or partner: hip ifi 
for the purpose of computing the 


er al 952) j is amended t to replace the words “9 
ds “owned by the person or partnership Thi 


ee of which the fees affiliate of the “taxpayel is a m 
_ amendment also ensures that, computing a gain or loss from the seo 
operty, no portion of the gain or loss, as the case may be, that can re: 
be considered to have accrued during | the period that the affiliate was no 
eign affiliate of the — taxpayer or of a ae ie in spe 
2)Day) to (viii) i is includ . : 


The “mid- amble” of paragraph 950) | is <futer le to dees the wo 
“at the time it last became a foreign affiliate of the taxpayer”. This require 
s unnecessary for the operation of paragraph ND. 


2 : 


New ‘subparagraph 95(2)(E) viii) i is added to footages in the listed parties, ap 
nership, where the total of all amounts each of which is the fair market valu 
_ partnership interest in the partnership ¢ owned by a person described in any 
subparagraphs 95(2)(f) (iii). to. (vii) is greater than or equal to 90% of the fai 
market value of all partnership interests in the partnership. : 


The amendments to the “preamble” ‘of paragraph 95(2)(f) apply. to taxation years, 
a foreign affiliate of a taxpayer, that end after 1999. The amendment to subparagrap 
95(2)(f)G@) applies to taxation years, of a foreign affiliate of a taxpayer, that end a 
December 20, 2002. The amendment to the “mid-amble” of paragraph 95(2)(f) 
plies to taxation years, of a foreign affiliate of a taxpayer, that begin after Dect 
20, 2002. However, see the commentary to new subsection 95(2.2) for details o 
election to. apply the amendments to the “mid-amble” of paragraph 95(2)(£) to 
tion years, of all foreign affiliates of the taxpayer, that begin after 1994. Note 
that ‘the amendments to the “mid-amble” of the paragraph 95(2)(f) are part of th 
Global Section 95 Election package described {under 952)(a)— dj . 


The enactment of new ‘subparagraph 95(2)(f) (viii) applies to taxation years. of a 
eign affiliate of a taxpayer. that begin after February 27, 2004. 


Z 


(ii) in any other case, on the assumption that the currency of 
the country in which the affiliate is resident or such other 
currency as is reasonable in the circumstances (in this sub- 
paragraph referred to as the “calculating currency”) were the 
currency of Canada and, where subsection 39(2) is applica- 
ble, on the further assumptions that 


(A) the reference in that subsection to “the currency or 
currencies of one or more countries other than Canada 
relative to Canadian currency” were read as a reference to 
“one or more currencies other than the calculating cur- 
rency relative to the calculating currency”, and 


(B) the references therein to “of a country other than Can- 
ada” were read as references to “of a country other than 
the country of the calculating currency”, 


except that in computing any such gain or loss from the disposi- 
tion of property owned by the affiliate at the time it last became | 
a foreign affiliate of the taxpayer there shall not be includec 
such portion of the gain or loss, as the case may be, as may rea: 
sonably be considered to have accrued during the period that the 
affiliate was not a foreign attiliate of 


roped Amendment - — = 202 )U) B between ae) and 
ti. 
loxtept that in colaputing any such gain or ios floth the di ¢ 
sition of property owned by the person or partnership thet 

_ shall not be included such portion of the gain or loss, as 
_ case may be, that can reasonably be considered to have 
— erued during the ey he ~ affiliate was not a ey 
filiate of — 
Application: The Pebniary: 27. 2004 dete feetane Patt 2 fortes affili 
subsec. 133(13), will amend the portion of para. 95(2)(f) between subparas. (ii 


Giii) to read as above, applicable to taxation years, of a foreign affiliate of a taxpa’ 
that end after December 19, 2002. The portion may also, by election, be applica 


by a foreign affiliate or a partnership to the extent that the gain or loss can rea- 
_ sonably be considered to have accrued during the period that the affiliate was not 
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taxation years that begin after ae see noe note to eke as, 
amendments. 


@ 


Subdivision i— Shareholders of Non-Resident Corporations 


If a taxpayer has made what would, but for this. paragraph, be a valid election as 
described aboye, and the taxpayer has, on or before the taxpayer’s filing-due date for 

the taxpayer's taxation year that includes the day that is the third anniversary of the 
day on which the amending Act receives Royal Assent, filed with the Minister of 

National Revenue a notice in writing to revoke the election, the election is deemed, 
otherwise than for the purpose of this paragraph, never to have been made. 
Notwithstanding subsecs. 152(4) to (5) of the Act, any assessment of a taxpayer's 
tax, interest and penalties payable under the Act for any taxation year shall be made 
that is necessary to take an election or revocation referred to above into account. 
Technical Notes: See under 95(2)(f) before (ii) above, 
‘Letter from Dept. of Finance, December 18, 2000: 

ngelo Nikolakakis, Stikeman Elliott, Toronto 

Dear Mr. Nikolakakis: . 


Ve are responding to your letters of July 19, July 26 and November 20, 2000 con- 
cerning paragraph (b) of the definition “investment business” in subsection 95(1), the 
interaction of subsection 95(2.2) and paragraph 95(2)(f), and the scope of paragraph 
95(2)(a.3) of the Income Tax Act (the “Ace. 62 2 


our letter of July 26, 2000, you informed us that, in administering subsection 
5(2)(f) of the Act, the Canada Customs and Revenue Agency was not applying sub- 


1 95(2.2) of the Act. While the scope of subsection. 95. Act appears 
compass paragraph 95(2)(f), the provision is not completely suitable for that 
graph. Consequently, you have requested that we recomm ndment to 


Act that would introduce a new subsection similar to subsectio 
guld be more suitable for paragraph 95(2)(f) of the Act. You have also requested 
hat we confirm our willingness to recommend such an amendment to the Minister of 
pe _ ee 

the reasons cited in your letter, we are prepared to recommend to the Minister of 
4inance that the Act be amended to introduce a new subsection which will specifi- 
ily address the situation outlined in your letter. The effect of this provision would 
treat a non-resident corporation as becoming a foreign affiliate of the taxpayer 
fhe beginning of the non-resident corporation’s taxation year in which it last be- 
ame a foreign affiliate of the taxpayer. This provision would apply where it became 
foreign affiliate as a result of an acquisition of shares and it remained a foreign 
liate at the end of the year. It will not apply for the purpose of determining if any 
le capital gain or allowable capital loss realized by the non-resident corporation 
that year or a subsequent year may reasonably be considered to have accrued dur- 
ag the period that the non-resident corporation was not a foreign affiliate of the 
ersons described in subparagraphs 95(2)(f)(iii) to (vii) of the Act. It will be recom. 
tended that this new provision have application to taxation years of foreign affiliates 
nding after 1999... : 

hank you for bringing these matters to our attention. 

ours sincerely, 


3rian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch  -. 


(iii) the taxpayer, 


(iv) any person with whom the taxpayer was not dealing at 
arm’s length, 


(v) any person with whom the taxpayer would not have been 
dealing at arm’s length if the person had been in existence 
after the taxpayer came into existence, 


(vi) any predecessor corporation (within the meaning as- 
signed by subsection 87(1)) of the taxpayer or of a person 
described in subparagraph (iv) or (v), or 


(vii) any predecessor corporation (within the meaning as- 
signed by paragraph 87(2)(1.2)) of the taxpayer or of a person 
described in subparagraph (iv) or (v); 


Proposed Addition — 95(2)(f)(viii) 

(viii) a partnership if the total of all amounts each of which 
is the fair market value of a partnership interest in the part- 
nership owned by a person described in any of subpara- 
_ graphs (iii) to (vii) is greater than or equal to 90% of the 
fair market value of all partnership interests in the 
_ partnership; 

cation: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), 


. 133( 14), will add subpara. 95(2)(f)(viii), applicable to taxation years, of a 
n affiliate of a taxpayer, that begin after February 27, 2004. 


Mnical Notes: See under 95(2)(f) before (ii) above. 


| 

‘lated Provisions: 92(1.4) — Determining ACB of share of foreign affiliate; 
2)(n) — Deemed FA and deemed qualifying interest; 248(10) — Series of transac- 
| 1S or events. 


S. 95(2)(f.2) 


Regulations: 5903(1), (3) (deductible loss): 5907(5) (capital gain rules to be used). 


Proposed Addition — 95(2)(f.1 )-(f.94) 


(f.1) [income to be computed in Canadian cur- 
rency] — the income or loss of a foreign affiliate of a tax- 
payer from property, or the income or loss of a foreign affiliate 
of a taxpayer from a business other than an active business, is 
to be computed in respect of the taxpayer as if 


oO) the foreign affiliate were resident in Canada, 


(ii) the Act were read without reference to subsections 
14(1.01) to (1.03), 17(1) and 18(4) and section 91, 


(iii) the income or loss were computed in Canadian cur- 
_Tency, and — 


(iv) there were not included in computing the income or 
loss the portion of the income or loss that can reasonably be 
considered to have been realized or to have accrued during 
any period throughout which the affiliate was not a foreign 
affiliate of the taxpayer, of a person described in any of 
subparagraphs (f)(iii) to (vii) or of a. partnership described 
insubpatacraph (vin), 

Technical Notes: New paragraph 95(2)(f.1) provides rules that apply in computing 

the income or loss of a foreign affiliate of a taxpayer from property, or the income or 

loss from a business other than an active business of a foreign affiliate of a taxpayer 


resident in Canada, in respect of the taxpayer. The rules can be summarized as fol- 
lows: : : 


* the income or loss is computed in respect of the taxpayer in Canadian currency, 
as though the foreign affiliate were resident in Canada and as though the Act 
‘were read without reference to subsections 14(1.01) to (1.03), 1701) and 18(4) 
and section 91, and 


* the income or loss is to be computed as if it does not include any income or loss 
that can reasonably be considered to have been realized or to have accrued dur- 
ing any period throughout which the affiliate was not a foreign affiliate of the — 

_ taxpayer or of another person or partnership described in any of subparagraphs _ 
95(2)(f)Gii) to (viii). : 

Related rules can be found in proposed new paragraphs 95(2)(f.91) to (£.93). 


For details about new amended subsection {4(1.01) and new subsections 14(1.02) 
and (1.03), see the commentary to those subsections. 


New paragraph 95(2)(f.1) applies to taxation years, of a foreign affiliate of a tax- 
payer, that begin after December 20, 2002, except that for those taxation years that 
begin on or before February 27, 2004, subparagraph 935(2)(f.1)Gv) is to be read as 
follows: : 


(iv) there were not included in computing the income or loss the portion of the 
income or loss that can reasonably be considered to have been realized or to 
have accrued during any period throughout which the affiliate was not a for- 
eign affiliate of the taxpayer or of a person described in any of subparagraphs 
(Gil) to (vii); — 
Note that new paragraph 95(2)(f.1) is part of the Global Section 95 Election package 
described [under 95(2)(a) —ed.] — 


Related Provisions: 95(2)(e.1) (i) — Windup — continuation of _ affiliate; 
95(2)(¢.2) — Certain income to be computed in foreign currency; 95(2)(n) — 
Deemed FA and deemed qualifying interest. 


(f.2) [certain income to be computed in foreign cur- 
_fency]— the income or loss of a foreign affiliate of a tax-. 
payer arising from the disposition of excluded property that is. 
not a capital property (other than a disposition of property to — 
which any of paragraphs (d) to (e.1), (e.3) to (e.5) and (f.4) and 
88(3)(a) applies) is to be computed in respect of the taxpayer 
in the currency of the country in which the affiliate is resident 
or in another currency that is reasonable in the circumstances; 


Technical Notes: New paragraph 95(2)(£.2) provides that the income or loss of a 
foreign affiliate of a taxpayer arising from the disposition of excluded property which 
is not capital property (other than a disposition of property to which any of 
paragraphs 95(2)(d) to (e.1), (e.3) to (e.5) and (f.4) and 88(3)(a) of the Act applies) is 
to be computed in respect of the taxpayer in the currency of the country in which the 
foreign affiliate is resident or in another currency that is reasonable in the circum- 
stances. (The expression “excluded property” is defined in subsection 95(1),) The 
calculations provided for in new paragraph 95(2)(f.2) are comparable to those pro- 
vided for in the rule in subsection 5907(6) of the Regulations. 


New subparagraph 95(2)(f.2) applies to taxation years, of a foreign affiliate of a tax- 
payer, that begin after December 20, 2002. Note that new paragraph 95(2)(£.2) is part 


of the Global Section 95 Election package described [under 95(2)(a) — ed.] 
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Related Provisions: 


S. 95(2)(f.2) 


95(2\(n) — Deemed FA and deemed qualifying interest. 


(f.3) [application of para. (f.4)] — Sok € 4) ape 
toa specified vendor, in respect of a particular corporation res- 
ident 1 in Canada referred to in the definition “specified vendor’ 


in subsection (3.2), (which specified vendor is referred to in 


this paragraph and cas ¢. o & he as . oF as. the “ve 
dor’) if 


(i) the vendor Mice at any time of a property (which : 


property is referred to in this paragraph and paragraphs 


95(2)(e. 1 (ii) —- Windup — - continuation : of affiliate: - 
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‘the original disposition time of the speci ed — 

_ and the particular corporation so elects i 
disposition in prescribed manner and within 
scribed time, the greater of | 


any the amount determined by clause Oo) in a 
_ thes ified ‘property, and. 
(ID the amount that is ‘the lesser of the fair 
value of the consideration received by that 
_ fespect of the ‘disposition and the amoun hat th 
particular corporation designates in the electio 


(f.4) and (f.5) and (f. 7) to (£.9) as the “specified property” 
and which time is referred to in this paragraph and 
paragraphs f. 4), (£.5), (£.8) and (f.9) as the “original dispo- 
_ sition time” of the specified property) to a person or part- 
nership (in this paragraph referred to as the “purchaser” y 
that is, immediately after that time, a ne Seaso _ 
_ respect of the particular corporation, — 


(ii) immediately before the original disposition time, io 
specified property is excluded property ‘of the vendor (or 
would be excluded property of the vendor if the vendor 
were, immediately before the original disposition time, a 
foreign affiliate of the particular corporation), and — 


(iii) the vendor would, were this Act read without sects 
to paragraph (f.4), have income or a taxable capital: ae 
from the disposition of the specified property; 


Technical Notes: New. paragraphs 952). 3) to (£.9) put into place a regime that, 
in general terms, is designed to suspend the recognition of the income or capital gain 
that would otherwise arisen upon an internal disposition of an excluded property. 
Generally, this “suspended gain” is recognized at the time the property is disposed of 
in an external disposition. This regime replaces the rules found in existing subsection 
5907(5.1) of the Regulations and the rules found in proposed subsections 5907(5. b 
to (5.3) of the Regulations that were part of the December 20, 2002 proposals. 


New paragraphs 95Q)E. 3) to (f.9) will apply to dispositions of property that occur 
after February 27, 2004. However, those paragraphs will not apply to a disposition by 
a vendor that is required to be made under an agreement in writing made by the 
vendor on or before February 27, 2004. 


New paragraph 95(2)(£.3) provides the circumstances ade wich ¢ new puenoh 


95(2)(£.4) applies to a specified vendor (defined in new subsection 95(3,2)) in respect 
of a particular corporation resident in Canada if the following conditions are met: 


a the purchaser’s cost of the specified property is dee 
to be an amount that is equal to the fair market value of the 
specified property at the original disposition. time, 


(iii) the vendor’s cost of a particular property that was 
ceived as consideration for the disposition of the specifi 
property is deemed to be the fair market value of the parti 
ular property at the original disposition time, and 


(iv) the vendor that is a foreign affiliate of the partis ula 
corporation resident in Canada or a foreign affiliate of the 
particular corporation resident in Canada that is a memb 

of a partnership that is the vendor (which vendor or forei 
affiliate is referred to in this subparagraph and subpara. 
_ graph (f.5) as the “relevant foreign affiliate’ 2 is deemed t 
have an unadjusted suspended income or gain in respect 
a specified property disposed of, at the original dispositio 
time, by the specified vendor that 1 is equal to - amount 
any, by which 


(A) the amount that i is the income or twice the amou 1 
of the taxable capital gain, as the case may be, that, but 
for the application of this paragraph, would have been 
realized by the relevant Biase atte in ie: fo) 
that disposition, 


exceeds 


() the amount that i 1S the income or twice the a amo 
of the taxable capital gain, as the case may be, that 
realized by the Televent — alfiliate in ee 
that disposition; — 


Technical Notes: New paragraph 95(2)(f.4) sets out rules that ae to a ven 
and a purchaser in respect of a particular disposition of specified property referred | 
in new paragraph 95(2)(f.3). In new paragraph 95(2)(f.4), the specified vendor is re 
ferred to as the “vendor”, the time of the disposition of the excluded propert: 
referred to as the “ ‘original disposition time” and the property is referred to as 
“specified property”. The rules can be summarized as follows: 


+ The vendor’s proceeds from the disposition of the specified property are dens 
to be equal to the vendor’s adjusted cost base of the specified property at th 

_ original disposition time (referred to in here in this commentary as the “relevan' 
ACB amount”) or, if the vendor that is a foreign affiliate of the particular corpo 
ration resident in Canada is a controlled foreign affiliate of the particular corp 
ration resident in Canada at the end of that vendor’ s taxation year that includes — 

__ the original disposition time of the specified property and the particular corpora-_ 
tion resident in Canada so elects in prescribed manner and within the prescribe 
time (see proposed new section 5916 of the Regulations), the proceeds from 
disposition of the property can be equal to an amount greater than the relevant 

_ ACB amount, but cannot exceed the fair market ~~ of ihe epee prop rly 
at the original disposition time. 


* the specified vendor disposes at any time of a property that, at that time, is ex- 
cluded property of the vendor (or would be excluded property of the vendor if 
the vendor were, at that time, a foreign affiliate of the particular corporation) toa 
person or partnership that is, immediately after that time, a specified purchaser 
(defined in new subsection 95(3.2)) in respect of the particular corporation, and _ 


if this Act were = ead without reference to paragraph 95(2)(f.4), the specified ven- 
dor would have income or a taxable capital gain from the ee of the — 
property. 
In new paragraphs 95(2)(f.4) and (£5) and (f.7) to (£.9), the specified vendor is re- 
ferred to as the “vendor”, the time of the disposition of the excluded property is 
referred to as the “original disposition time” and the property is teferred to as the 
“specified property . 
Related Provisions: 95(2)e. De. — Windup — eontinaation of affiliate: 
95(2)(£.6)(i) — Exclusion of para. (f.3); 95(2)(£.7) — Designated replacement pro- 
perty deemed continuation of specified property; 95(2)(f.8) — Where part of speci- 
fied property disposed of; 95(2)(f.9) — Designated replacement property acquired by 
specified purchaser; 95(2)(n) — Deemed FA and deemed qualifying interest, as ), 
(3.4) — Definitions; 95(3.6) — Partnerships and trusts. 


(f.4) [suspended gain on internal disposition of 
excluded property] — if this paragraph applies to a vendor 
in respect of a particular disposition of specified property re- _ 
ferred to in paragraph (f.3), the following rules apply: 


(i) the vendor’s proceeds from the disposition of ie speci 
fied property are deemed to be - 


(A) if clause (B) does not apply to the vendor in respect 
of the disposition, an amount equal to the vendor’s ad- _ 
justed cost base of the specified po at the ee 
disposition time, or 


The cost to the purchaser of the specified property is ee to be cual to ne) 
fair market value of the specified property at the original disposition time. 


e 


The cost to the ender ofa particular property that was received as considera 
for the disposition of the specified property is deemed to be the fair marke’ 
of the particular property at the original disposition time, . 


The foreign affiliate of the particular corporation fesdent in 2 Casale that i 
vendor or that is a member of a partnership that is the vendor (which f | 
affiliate is referred to in subparagraph 95(2)(f.4)(iv) and in paragraph 95(2)¢ 5) 
as the “relevant foreign affiliate”) is deemed to have an unadjusted suspe 
income or gain in respect of a specified property disposed of, at the 9 
disposition time, equal to the amount, if any, by which 


_ — the amount that is the i income or twice the amount of the taxable capital 


(B) if the vendor that is a foreign affiliate of i paraicu: 
lar corporation resident in Canada is a controlled foreign — 


affiliate of the particular corporation resident in Canada 
at the end of that vendor’s taxation year that includes 
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as the case may be, that, but for the application of this paragraph, wi Ie 
have been realized by the relevant foreign affiliate in ee 
disposition, 


exceeds 


Subdivision i— Shareholders of Non-Resident Corporations 


— the amount that is the income or twice the amount of the taxable capital gain, 


as the case may be, that was realized by the relevant foreign affiliate in re- 
spect of that disposition. 


| Related Provisions: 95(1)“foreign accrual property income’B(b) — Inclusion in 
FAPI; 95(2)(e.1)(ii) — Windup of FA; 95(2)(£.3) —- Conditions for (£4) to apply; 
95(2)(f£.5) — Deemed gain later; 95(2)(f.7) — Designated replacement property 
| deemed continuation of specified property; 95(2)(f.8) —- Where part of specified pro- 
perty disposed of; 95(2)(f.9) — Designated replacement property acquired by speci- 


| fied purchaser: 95(2)(n)-— Deemed FA and deemed qualifying interest; 95(3.2), 


_ amount prescribed to be the adjusted allocable t 
the adjusted suspended income or gain in respi 
fied property at the earlier of == 
(@) the first time, after the original dis 
specified purchaser in respect of the p 
_ that holds, immediately before that first ti 
property makes a triggering disposition 
property, and : a i 
(ii) the first time, after the original disposition time, that a 
Specified purchaser in respect of the particular corporation 
(which specified purchaser is referred to in this paragraph 
and paragraphs (f.8) and (f.9) as the “current holder”) that 
holds, immediately before that first time, the 
_perty ceases ‘SI 
particular co 
____ discontinuance « _. 
Technical Notes: New pi ragraph 95(2)(f.5) deems the relevant foreign affiliate 
\eferred to in subparagraph 95(2)( 


£.4)(iv) to have income or a taxable capital gain 
rom the disposition of the specified property equal to the amount prescribed to be 
he adjusted suspended income or gain (see proposed new subsection 5913(1) of the 
<egulations) in respect of the specified property and to have paid to the government 
fa country an amount equal to the amount prescribed by regulation to be the ad- 
usted allocable tax (see proposed new subsection 5913(2) of the Regulations) in re- 
pect of the adjusted suspended income or gain in respect of the specified property at 
2 earlier of  -  . 


he first time, after the original disposition time, that 
espect of the particular corporation that holds, im: 
ime, the specified property and makes a triggering dis; 
ubsection 95(3.4)) of the specified property, or 


| * the first time, after the original disposition time, that a specified purchaser in 
Tespect of the particular corporation (which specified purchaser is referred to 
ere and in paragraphs 95(2)(f.8) and (£.9) as the “current holder”) that holds, 
immediately before that first time, the specified property, and ceases, at that first 
_time, to be a specified purchaser in respect of the particular corporation other- 
__wise than because of a specified discontinuance of the current holder. 


lelated Provisions:  95(2)(¢.1)(ii) — Windup — continuation of affiliate; 


5(2)(f.7) — Designated replacement property deemed continuation of specified pro-— 


orty; 95(2)(f.8) — Where Pp specified property disposed of; 95(2)(£.9) — Des- 
“hated replacement property acquired by specified purchaser; 95(2)(f.94) — Where 
evant FA wound up or merged: 95(2)(n) —- Deemed FA and deemed qualifying 
‘terest; 95(2)(y) — Meaning of “government of a country”; 95(3.2), (3.4) — Defini- 
ms; 95(3.6) — Partnerships and trusts. 

“8gulations: 5913(1) (amount prescribed to be adjusted suspended income or 
‘ in); 5913(2) (amount prescribed to be adjusted allocable tax). : 


(£6) [exclusion of para. (f.3)] — paragraph (f.3) does not 
_ apply to a disposition of a property by a person or partnership 
| a 


(i) any of paragraphs (2)(c), (c.2), (d), (d.1) (e), (e.1), and 
(€.3) to (e.5) and subsections 85.1(5) and 88(3) applies to 
the person or partnership in respect of the disposition of the 
property, or 
(ii) the property was disposed of 
(A) in the ordinary course of an active business of the 
person or partnership, or 


S. 95(2)(f.8) 


(B) as an adventure or concern in the nature of trade; 
Technical Notes: New paragraph 95(2)(f.6) ensures that paragraph 95(2)(f.3) will 
not apply to a disposition of a property by a person or partnership if 
* any of subsections 85.1(5) and 88(3) and paragraphs 95(2)(c), (c.2), (d), (4.1), 
{e), (6), (e.3), (e.4) and (e.5) applies to the person or partnership in respect of 
the disposition of the property, or 
* the property was disposed of in the ordinary course of an active business of the 


__ person or partnership or was disposed of as an adventure or concern in the nature 
of trad 


sions: 95(2)(e.1)(ii) — Windup — continuation _ of affiliate; 
snated replacement property deemed continuation of specified pro- 
here part of specified property disposed of: 95(2)(£.9) — Des- 
nt property acquired by specified purchaser, 95(2)(n) — Deemed 
ualifying interest; 95(3.2), (3.4) — Definitions: 95(3.6) — Partner- 


(f.7) [designated replacement property deemed 
continuation of specified property] — for the purposes 
of paragraphs (f.3) to (f.6) and (f.8) and (f.9) and subsection 
(3.4), a designated replacement property referred to in clause 
(b)Gi)(A), (B) or (C) of the definition “triggering disposition” 
in subsection (3.4) is deemed to be the same property as and a 
continuation of the specified property referred to in that clause; 
Technical Notes: New paragraph 95(2)(£.7) provides that for the purposes of 
paragraphs 95(2)(£.3) to (£.6) and (£8) and (f.9) and subsection 95(3.4), a designated 
replacement property referred to in clause (b\(ii)(A), (B) or (C) of the definition 
“triggering disposition” in new subsection 95(3.4) is deemed to be the same property 
as the specified property referred to in that clause. 
Related Provisions: 95(2)(e.1) Gi) — Windup —-continuation of affiliate: 
95(2)(£8) — Where part of specified property disposed of; 95(2)(f.9) — Designated 
teplacement property acquired by Specified purchaser; 95(2)(n) —- Deemed FA and 
deemed qualifying interest; 95(3.2), (3.4) — Definitions: 95(3.6) — Partnerships and 
—Lr— / 
ere part of specified property disposed of] — 
i tposes of paragraphs (f.3) to (f.7) and (f.9) and sub- 
Section (3.4), if, at any time, part of a specified property — 
(which specified property is referred to in this paragraph as the 
_ “fnitial specified property”) is disposed of by a current holder 
and the remaining part of the specified property is retained by 
the current holder, 


(i) the part (referred to in this paragraph as the “part inter- 
est”) of the initial specified property disposed of, at that 
time, is deemed to be a specified property of the current 
holder,  =—rs—r——ers 
(ii) the portion of the unadjusted suspended income or gain 
attributable to the part interest is deemed to be that propor- 
tion of the adjusted suspended income or gain in respect of 
the whole of the initial specified property that the fair mar- 
ket value at that time of the part interest is of the fair mar- 
ket value at that time of the initial specified property, 
_ (iii) the part (referred to in this paragraph as the “remaining 
_ interest”) of the initial specified property not disposed of at 
_ that time is deemed to be a specified property of the current 
holder that was disposed of at the original disposition time, 
and 


amount of income or gain that would have been 
ed on the disposition of the remaining interest at the 
riginal disposition time is deemed to be the amount, if 
_ any, by which the unadjusted suspended income or gain in 
Tespect of the initial specified property exceeds the amount 
determined by subparagraph (ii) to be the unadjusted sus- 
pended income or gain in respect of the part interest; 
Technical Notes: New paragraph 95(2)(f.8) provides that for the purposes of 
paragraph 95(2)(f.3) to (£.7) and (£.9) and subsection 95(3.4), where, at any time, part 
of a specified property (referred to here as the “initial specified property”) is dis- 
posed of by a current holder (defined in new paragraph 95(2)(f.5)) and the remaining 
part of the specified property is retained by the current holder, the following rules 
apply: 
* The part (referred to here as the “part interest”) of the initial specified property 
disposed of, at that time, is deemed to be a specified property of the current 
holder. 


* The portion of the unadjusted suspended income or gain attributable to the part 
interest is deemed to be that proportion of the adjusted suspended income or gain 
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in respect of the whole of the initial specified property that the fair market value 


at that time of the part interest is of the fair market value at that time of the initial 
specified property. / - : 


The part (referred to here as the “remaining interest”) of the initial specified pro- 
perty not disposed of at that time is deemed to be a specified property of the 
current holder that was disposed of at the original disposition time. 


The amount of income or gain that would have been realized on the disposition 
of the remaining interest at the original disposition time is deemed to be the 
amount, if any, by which the unadjusted suspended income or gain in respect f | 
the initial specified property exceeds the amount determined to be the unadjusted _ 


suspended income or gain in respect of the part interest. _ 


Related Provisions: 95(2)(e.1)(ii) — Windup — continuation of — affiliate; 
95(2)(£.7) — Designated replacement property deemed continuation of specified pro- 


perty: 95(2)(2.9) — Designated replacement property acquired by specified pur- 


chaser; 95@2)(n) — Deemed FA and deemed qualifying interest; 953.4) — Defini- 
tions; 95(3.6) — Partnerships and trusts. _ ee 


(£.9) [replacement of specified property] — for the pur- 
poses of paragraphs (f.3) to (f.8), if a current holder disposes, 


at a particular time, of the whole of a specified property (re- _ 


ferred to in this paragraph as the “initial specified property’’) 
and as part of a transaction, or series of transactions or events, 
that includes the disposition of the initial specified property, a 
specified purchaser in respect of the particular corporation ac- 
quires a designated replacement property in respect of the ini- © 
tial specified property, / = —— 


(i) the designated replacement property (referred to in this 


paragraph as the “remaining interest”) is deemed to be a 
specified property of the current holder that was disposed 
of at the original disposition time, - 


(ii) the unadjusted suspended income or gain in respect of 
the remaining interest is deemed to be that proportion of the 
unadjusted suspended income or gain in respect of the 
whole of the initial specified property (determined without 
reference to subparagraph (iii)) that the fair market value of 


the remaining interest, at the time it was acquired, is of the © 
fair market value, at the particular time, of the initial-speci- _ 


fied property, and 


(iii) the unadjusted suspended income or gain in 

the initial specified property is deemed to be the amount, if 

any, by which the unadjusted suspended income or gain in 
respect of the initial specified property (determined without 

_ reference to this subparagraph) exceeds the amount deter- 
‘mined by subparagraph (ii) to be the unadjusted suspended 

income or gain in respect of the remaining interes 

Technical Notes: New paragraph 95(2)(f.9) provides that for the purposes of 
paragraphs 95(2)(f.3) to (f.8), if a current holder (defined in new paragraph 
95(2)(f.5)) disposes, at any particular time, of the whole of a specified property (re- 


ferred to here as the “initial specified property”) and as part of a transaction, or series _ 


of transactions or events, that includes the disposition of the initial specified pro- 
perty, a specified purchaser (defined in new subsection 95(3.2)) in respect of the 


particular corporation acquires a designated replacement property (referred to here as _ 
respect of the initial specified property, the following 


the “remaining interest’) in 
rules apply: 


* The remaining interest is deemed to be a specified property of the current holder 


that was disposed of at the original disposition time. (Subparagraph 95(2)(f.9)G)) 


+ The unadjusted suspended income or gain in respect of the remaining interest is 


_ deemed to be that portion of the unadjusted suspended income or gain in respect _ 
of the whole of the initial specified property (determined without reference to _ 


subparagraph 95(2)(f.9)(iii)) that the fair market value of the remaining interest, 
at the time it was acquired, is of the fair market value, at the particular time, of 
the initial specified property. (Subparagraph 9524.91) 


The unadjusted suspended income or gain in respect of the initial specified pro- 


___ perty is deemed to be the amount, if any, by which the unadjusted suspended — 
income or gain in respect of the initial specified property (determined without — 


reference to subparagraph 95(2)(f.9)(ii1)) exceeds the amount determined by sub- 
paragraph 95(2)(f.9)(ii) to be the unadjusted suspended income or gain in respect 
__ of the remaining interest. (Subparagraph 95(2)(f.9)(ili)) oF : 


Related Provisions: 95(2)(e.1)Gi) — Windup — continuation of affiliate; 


95(2)(f.7) — Designated replacement property deemed continuation of specified pro- 
perty; 95(2)(f.8) — Where part of specified property disposed of; 95(2)(n) — 


respect ar 
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Deemed FA and deemed qualifying interest; 95(3.4) — Definitions; 
nerships and trusts; 248(10) — Series of transactions or events. 


- (£.91) [eligible capital property and depreciab ) 
- perty] — if, at a particular time, a non-residen corporati 
that, immediately before the particular time, was n 
affiliate of a particular taxpayer resident in Canada, o 
son or partnership that would — if the particular taxpayer wer 


described by any of those subparagraphs (the particular ta: 
_ payer or each of those persons or partner, i 


tion being referred to 


dian shareholder and the particular time being referred to 
_ this paragraph and paragraph (f.92) as the “status change time’ 
in respect of the particular foreign affiliate of th particular Cz 
- nadian shareholder) becomes a foreign affiliate of the partic 
lar Canadian shareholder, the following rules apply in compu 
“ing the particular foreign affiliate’s foreign accrual pror 


"person or partnership that would — if the person or partnershi 
were a taxpayer referred to in subparagraphs (2)(f)(ii) t 
(viii) — be described by any of those subparagraphs (the p 
— nerships is referred to in paragraph (f.92) as a 


that ends after the status change time: 


capital of the particular foreign affiliate, at the beginning 


Income Tax Act, Part I, Division B 


t a forei 
of a per 


a taxpayer referred to in paragraphs (2)(f)(iii) to (vili) - 


rships being referr 
in this paragraph and paragraphs (f.92), (f.93) and (f.94 
“particular Canadian shareholder”, the non-resident corpo 
a “particular foreign affiliate” in respect of the particular Cana 


Z . 


income in respect of the particular Canadian shareholder 0 


ticular Canadian shareholder or each of those persons or p: 
“relevant s 


holder”) for any taxation year of the particular foreign affilia 


(i) for the purpose of determining the cumulative eligibl 


its taxation year that includes the status change time in - 
spect of the particular foreign affiliate in respect of the 
ticular Canadian shareholder, in respect of each busines 
other than an active business carried on by the particul: 
foreign affiliate in that taxation year, the particular forei 
affiliate is deemed to have disposed, immediately befo 
- the beginning of that taxation year, of each eligible p 
perty at that time of the particular foreign affiliate in r 
spect of each business carried on by the particular foreig 
affiliate that is, at that time, a business other than an ac 
business, for proceeds equal to the cost to the particular 
eign affiliate of the eligible property at the time of th: 
disposition, Ce oe 
(ii) for the purpose of determining the cost of eligible pr 
_ perty to the particular foreign affiliate, and the cumulati\ 
eligible capital of the particular foreign affiliate, for it 
ation year that includes the status change time in respect | 
the particular foreign affiliate in respect of the particul 
- Canadian shareholder and for each subsequent taxa 
_ year, in respect of each business other than an active b 
ness carried on by the particular foreign affiliate in that ta 
ation year or subsequent taxation year, the particular fe 
eign affiliate is deemed to have acquired, immediately 
the beginning of its particular taxation year that includ 
the status change time in respect of the particular forei 
affiliate in respect of the particular Canadian shareho 
each eligible property of the particular foreign affiliate, 
mediately before the beginning of the particular year, in 
_ spect of each business carried on by the particular foreign 
affiliate that is immediately before the beginning of the pa 
ticular year a business, other than an active business, a 
«cost equal to the lesser of ee 
(A) the fair market value of the eligible property 
status change time, and — i. 
- (B) the cost to the particular foreign affiliate of the « 
ble property immediately before the beginning of 
particular year, . . 
(iii) eligible property, in respect of a business carried 
the particular foreign affiliate, means a property, rig 
thing in respect of which the particular foreign affiliate has 
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after 1971 and before the status change time, made an eligi- persons or partnerships being referred to in this paragraph and new paragraphs 
ble capital expenditure in respect of the business, | 99(2)(£92), (£93) and (£94) as a “particular Canadian shareholder”) becomes a for. 


: — roe eign affiliate of the particular Canadian shareholder. : 

(tv) for the PPE Se of determining the undepreciat ed uh The non-resident corporation’ is referred to in this paragraph and paragraph 
tal cost to the particular foreign affiliate, at the beginning of 95(2)(f.92) as a “particular foreign affiliate” in respect of the particular Canadian 
its taxation year that includes the status change time in re- | shareholder. The particular time is referred to in this paragraph’ and in paragraph 
spect of the particular foreign affiliate in respect of the par- 95(2)(£.92) as the “status change time” in respect of the particular foreign affiliate of 
ticular Canadian shareholder, of its depreciable capital pro- | the particular Canadian shareholder. 8. 
perty used or held in the course of carrying on a business, | New paragra ph 95(2)(f.91) provides rules that apply in computing the particular for- 
other than an active business, of the particular foreign affil-. affiliate’s foreign accrual property income in respect of the particular Canadian — 
jate in that taxation year, . rr >for partnership that would — if the person or partnership were _ 

<6 : as 


: ...—i—CSC . ta subparagraphs 95(2)(f)(iii) to (viii) — be described by any © 

(A) the particular foreign affiliate is deemed to have dis- | of those ‘agraphs (the particular Canadian shareholder or each of thee penton _ 
_ posed, immediately before the beginning of that taxation or partnerships being referred to in paragraph 95(2)(f.92) as a “relevant shareholder’) 
year, of each depreciable capital property of the particu-— for any taxation year of the particular foreign affiliate that ends after the status — 
lar foreign affiliate, held by the particular foreign affili- dae Co 


ate and used or held in the course of carrying on a busi- Those rules can be summarized as follows: 
hess of the particular foreign affiliate that is a business + For the purpose of determining the cumulative eligible capital of the particular 
other than an active business immediately before the be- foreign affiliate in respect of the particular Canadian shareholder, at the begin- 
ginning of that year, for proceeds equ: to the capital ning of the particular foreign affiliate’s taxation year that includes the Status 
Cost to the particular foreign affiliate of the depreciable Sr be tha an Fespect of each business (other than an active business) carried 
- : ee on by the particular foreign affiliate in that ition year, the particular affiliate 
_ Property at the beginning of that 2 _ | __ 18 deemed to have disposed, immediat the beginning of that taxation 
_ (B) at the time that is immediately that _ year, of each “eligible property” (see raph, below) of the particular 
_ disposition, the particular fore ne | ye ee we ve of ye pe ia e Sa oe 
: : : ‘ ve : 4 tan an active business) carried on by the par oreign affiliate at the time 
depreciated capital cost of its depreciat A ital ae of that disposition, for proceeds egual tothe cost to the paiticulel foreign affiliate 
perty, in respect of each such business ths ae business of the eligible property at the time of that disposition. oo 
_ other than an active business, is deemed to be nil, and - . 
: (v) for the Purpose of determining the Capital cost and un- eign affiliate in respect of the particular Canadian shareholder, and the cumula- 
- depreciated capital cost to the particular foreign affiliate of tive eligible capital of the particular foreign affiliate in respect of the particular 
its depreciable capital property used or held in the course of _ Canadian shareholder, for its taxation year that includes the status change time in _ 
_ Carrying on each business other than an active business car- _ fespect of the particular foreign affiliate in respect of the particular Canadian 
ried on by the particular foreign affiliate, for. _ sharehold and for each subsequent taxation year, in respect of each business 
year that 7 : (othe an active business) of the particular foreign affiliate in that taxatio 
: eee ye sequent taxation year, the particular foreign affiliate is deemed 
: particular ‘fo have acquired, immediately after the beginning of its particular taxation year t 
_ dian shareholde _ includes the status change time in respect of the particular foreign affiliate 
__ respect of the particular Canadian shareholder, each eli gible property of the par- 
ticular foreign affiliate, immediately before the beginning of the particular year, 
in respect of each business carried on by the particular foreign affiliate that 1s, 
immediately before the beginning of the particular year, a business (other than an 
active business) of the particular foreign affiliate, at a cost equal to the lesser of 


+ 


For the purpose of determining the cost of eligible property to the particular for- 


° 


“Eligible property” in respect of a business carried on by the particular foreign _ 
affiliate is a property, right or thing in r spect of which the particular foreign _ 
affiliate has, after 1971 and before the status change time, made an eligible capi-_ 

tal expenditure in respect of the busines — 


For the purpose of determining, at the beginning of the particular foreign affili- 
Sree » ate’s taxation year that includes the status change time in respect of the foreign 
ro erty at the status change time and — ital cost to the particular foreign affiliate of a depreciable capital property used or 
POR 7 : 8 Le —  r—™— held by the particular foreign affiliate in the course of catrying on a business 
(B) the capital cost to the particular foreign affiliate of _ other than an active business of the particular foreign affiliate in that taxation 
_ the specified depreciable property at the time immedi- ye 
_ ately before the beginning of the particular taxation _ — the particular foreign affiliate is déemed to have disposed, immediately _ 
_ year, 2». = # &  # —.——hlCC . the beginning of that taxation year, of each depreciable capital pro- 
nicl Notes: sgn oe ing 50 V191) (45D) ied | —_ PY Otel eg alit, Fld by he rca eign afi 
(ie paning to the determination of the cost of eligible Capital Property, and the _ foreign affiliate that is a business (other than an active business) immedi-_ 
‘pital cost and the undepreciated capital cost of depreciable capital property, of a 4, 
M-resident corporation that becomes a foreign affiliate of a taxpayer resident in 


ately before the beginning of that taxation year, for proceeds equal to the 
anada for the purposes of computing the foreign affiliate’s foreign accrual property ate te hee ae ne Eee a 
Come in respect of the taxpayer resident in Canada or in respect of a specified party oe on 
fespect of the taxpayer resident in Canada. These rules complement the rules in ~~ at the time that is immediately after the time of that disposition, the particu- 
/ paragraph 95(2)(f.2) and are comparable to but not the same as the rules, in lar foreign affiliate’s undepreciated capital cost of its depreciable capital 
hg subsections 111(5.1) and (5.2), that apply when control of a corporation has property, in respect of each such business that is a business other than an 


acquired. active business, is deemed to be nil. - 


a 


Paragraph 95(2)(f.91) provides certain additional rules for computing the for- 
m accrual property income of a foreign affiliate of a taxpayer in respect of the 


For the purpose of determining the capital cost and undepreciated capital cost to 
the particular foreign affiliate in respect of the particular Canadian shareholder of 
its depreciable capital property used or held in the course of carrying on each 


* 


W paragraph 95(2)(f.91) applies if, at a particular time, a non-resident corporation business (other than an active business) carried on by the particular foreign affili- 
7 mmediately before the particular time, was not a foreign affiliate of a particular ate, for the particular foreign affiliate’s taxation year that includes the status 
ver resident in Canada, or of a person or partnership that would — if the partic- change time in respect of the particular foreign affiliate in respect of the particu- 
taxpayer were a taxpayer referred to in paragraphs 95(2)(f)Gii) to (viii) — be lar Canadian shareholder and for its subsequent taxation years, the particular for- 
eribed by any of those subparagraphs (the particular taxpayer or each of those eign affiliate is deemed to have acquired, at the time that is immediately after the 
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beginning of its taxation year that includes the status change time, each deprecia- 
ble capital property (each such depreciable capital property referred to in this 
subparagraph and paragraph 95(2)(f.93) as a “specified depreciable property”) - 
that was owned by the particular foreign affiliate and used or held by the particu. 
lar foreign affiliate, immediately before the beginning of the foreign affiliate’s _ 


taxation year that includes the status change time, in the course of carrying on a 


business of the particular foreign affiliate other than an active business, at a cap 
tal cost equal to the lesser of : . 


- a of the specie eae property at the . : ph 95(2)(£.91) that was in existence at the time imm 
~ - .  . ; ately before the status change time was provided by the particular foreign affili 
the particular foreign affiliate’s proceeds from the particular disposition, are deem: 


— the capital cost to the particular forei an affiliate of the specified depreciable — 
: 4 to be the amount, if any, determined by the formula 


property immediately before the beginning of the foreign affiliate’s taxation 
| year that includes the status change time. _  . 
New paragraph 95(2)(£.9 S applies in respect of non-resident corporations that be- L 
come foreign affiliates of a particular taxpayer resident in Canada after February 27, where 


eb. 


2004 / . _ | & 8 the particular foreign affiliate’s proceeds from the particular dis’ 

Related Provisions: 95(2)(e.1)(ii) — Windup — continuation of affiliate; otherwise determined, — _ ##3}3#3&=©z&8&§&§©=—D 

95(2)¢f.94) — Where relevant FA wound up or merged; 95(2)(n) — Deemed FA and _ / _ 

deemed qualifying interest. . - Bis the lesser of © - 

(£92) [cumulative eligible capital]— in applying para- | — _ctemoa ey eh lL6hUmUmmhmhrlUmC 
graph (a) of the description of E in the definition “cumulative __« the fair market value, of the eligible property, immediately before th 

eligible capital” in subsection 14(5) in respect of a particular status change time in respect of the particular Canadian shareholder 

disposition, that occurs after the beginning of the taxation year eet 
of a particular foreign affiliate of a relevant shareholder that + the particular foreign affiliate’s cost, of the eligible property, immed 
includes the status change time inrespect of the particularfor- | = _ ately before the particular disposition, and 


eign affiliate in respect of the particular Canadian shareholder,  _. : - - 
by the particular foreign affiliate of a relevant shareholder, in __ — the amount, if any, by which the particular foreign affiliate’s proceeds fro: 
respect of which a particular consideration (that was eligible __ the particular disposition, as otherwise determined, exceeds the particul 
hat ee = he unc i diately beh foreign affiliate’s cost of the eligible property, immediately before the 
property that was in existence at t e time immediately ore 7% skclar disposition; and a oF 
the status change time) was provided by the particular foreign FF Dl 
affiliate, the particular foreign affiliate’s proceeds from the C is the lesser of - 
particular disposition, are deemed to be the amount, if any, de- -— the amount, if any, by which . 
termined by the formula ee . . » the particular foreign affiliate’s cost, of the eligible property, imme 
Q - ve (B+C) — | : - - ately before the beginning of the taxation year of the particular forei, 
So affiliate that included the status change time in respect of the partn 
OO _ _ Canadian shareholder . | - 


where 


_A. is the particular foreign affiliate’s proceeds from the partic- oo 2 _ - / 
ular disposition, as otherwise determined, _« the fair market value, of the eligible property, immediately befor: 
o oO . status change time in respect of the particular Canadian shareholder, 


B is the lesser of - 
 @ the amount, if any, by which — 


— the amount, if any, by which the particular foreign affiliate’s proceeds fre 
the particular disposition, as otherwise determined, exceeds the parti 


(A) the fair market value, of the eligible property, foreign affiliate’s cost of the eligible property, immediately before 
immediately before the status change time in respect Oo disposition, _ 
_of the particular Canadian shareholder — / | New paragraph 95(2)(£.92) applies in respect of non-resident corporations tha 
exceeds _ _ _ . come foreign affiliates after February 27, 2004. _ . 
Related Provisions: 95(2)(e.1)tii) — Windup — continuation of - affili 


 (B) the particular foreign affiliate’s cost, of the eligi- _ par oie 
.. : i a 95(2)(f.94) — Where relevant FA wound up or merged; 95(2)(n) — Deemed FA 
ble property, immediately Defore the pee dis deemed qualifying interest; 257 — Formula amount cannot calculate to less th 


_ position, and : , | zero. : oo 

(i) the amount, if any, by which the particular foreign — (f.93) [disposition of depreciable property] — if, at 
affiliate’s proceeds from the particular disposition, as time after the beginning of the taxation year of the particu 
ceaibes determined, exceeds the particular foreign af- | foreign affiliate that includes the status change time in respe 

ie . nes ae eligible property immediately before — of the particular foreign affiliate in respect of the particular 
oo paracular Gspos and _ oo _ nadian shareholder, the particular foreign affiliate disposes 0 
C isthe lesser of ; - particular specified depreciable property, the particular forei 
G) the amount, if any, by which - affiliate’s proceeds from the disposition of the particular sp 


(A) the particular foreign affiliate’s cost, of the eligi- _ i ke — i ae 7 : : 
ble property, immediately before the beginning of ; : . 


the taxation year of the particular foreign affiliate _ _ _ _ —A- (B+ ©) 


that included the status change time in respect of the a - 
_ particular Canadian shareholder - -  . 
xceeds . _ . A is the particular foreign affiliate’s proceeds of dispositic 
LO ; respect of the disposition of the particular specified dep 
(B) the fair market value of the eligible propertyim- |  _ciable property, as otherwise determined, 


mediately before the status change time in respect of _ 


at the particular Canadian shareholder, and B is the lesser of 


_() the amount, if any, by which 


- (ii) the amount, if any, by which the particular foreign . 
_ affiliate’s proceeds from the particular disposition, as _ (A) the fair market value, of the particular spec 
otherwise determined, exceeds the particular foreign af-_ o depreciable property, immediately before the $ 


filiate’s cost of the eligible property immediately before change time in respect of the particular Canad 
the particular disposition, shareholder L . oe 
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exceeds - 
(B) the particular foreign affiliate’s capital cost of 


the particular specified depreciable property, imme-_ 


diately before the disposition, and 


(ii) the amount, if any, by which the particular foreign : 


affiliate’s proceeds from the disposition of the particular 
specified depreciable property, as otherwise determined, 
exceed the particular foreign affiliate’s capital cost of 
the specified depreciable property at the time immedi- 
ately before the time of the disposition, and 


C is the lesser of 
(i) the amount, if any, by which 
(A) the particular foreign affiliate’s capital cost of 
the particular specified depreciable property immedi- 
ately before the beginning of the taxation year of the 
particular foreign affiliate that includes the status 


change time in respect of the particul ar Canadian — 


shareholder 
exceeds : 


(B) the fair market value of the particu 
depreciable property at the time immediately before 
the status change time in respect of the particular Ca- 
nadian shareholder, and  ... 
(ii) the amount, if any, by which the particular foreign 
affiliate’s proceeds from the disposition of the particular 
specified depreciable property, as otherwise determined, 
exceed the particular foreign affiliate’s capital cost of 
the particular specified depreciable property, immedi- 
: _ ately before the disposition; ee 
‘echnical Notes: New pa h 5(2)(f.93) is Consequential to new patagraph 
3(2)(f.91). It provides tha a time after the beginning of the taxation year of 
de particular foreign affilia defined in paragraph 95(2)(£.91)) that includes the sta- 
is change time (defined in paragraph 95(2)(f.91)) in respect of the particular foreign 
ffiliate in respect of the particular Canadian shareholder (defined in paragraph 
5(2)(f.91)), the particular foreign affiliate disposes of a particular specified depre- 
able property (defined in paragraph 95(2)(f.91)), the particular foreign affiliate’s 
“oceeds from the disposition of the particular specified depreciable property are 
zemed to be the amount, if any, determined by the formula — 


A184 


is the particular foreign affiliate’s proceeds of disposition in respe of the dispo- 
tion of the particular specified depreciable property, as oth e determined, 


is the lesser of 
_— the amount, if any, by which 


* the fair market value, of the particular specified depreciable property, 
immediately before the status change time in respect of the particular 
Canadian shareholder 


exceeds 


ie + the particular foreign affiliate’s capital cost of the particular specified 
depreciable property, immediately before the disposition, and 


'— the amount, if any, by which the particular foreign affiliate’s proceeds from 

___ the disposition of the particular specified depreciable property, as otherwise 
determined, exceed the particular foreign affiliate’s capital cost of the partic- 
ular specified depreciable property immediately before the time of the dispo- 
sition, and 


‘Vis the lesser of 


— the amount, if any, by which 


* the particular foreign affiliate’s capital cost of the particular specified 
depreciable property immediately before the beginning of the taxation 
year of the particular foreign affiliate that includes the status change 

time in respect of the particular Canadian shareholder 


exceeds 


* the fair market value of the particular specified depreciable property at 
the time immediately before the status change time in respect of the par- 
ticular Canadian shareholder, and 


a 


fe the amount, if any, by which the particular foreign affiliate’s proceeds from 
__ the disposition of the particular specified depreciable property, as otherwise 
determined, exceed the particular foreign affiliate’s capital cost of the partic- 


ular specified depreciable property, immediately before the disposition. 
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New paragraph 95(2)(f.93) applies in respect of non-resident corporations that be- 
come foreign affiliates after February 27, 2004. 

Related Provisions: 95(2)(e. 1) Gi) — Windup — continuation of affiliate: 
95(2)\(£.91)(v) — Meaning of “specified depreciable property”; 95(2)(f.94) — Where 
relevant FA wound up or merged; 95(2)(n) — Deemed FA and deemed qualifying 
interest; 257 — Formula amount cannot calculate to less than zero. 


(f.94) [where relevant foreign affiliate wound up or 
merged] — for the purposes of paragraphs (f.5) and (f.91) to 

_ (£93), if the relevant foreign affiliate referred to in paragraph 

(£5) or the particular foreign affiliate referred to in any of 
paragraphs (f.91) to (f.93) (which relevant foreign affiliate or — 
particular foreign affiliate, as the case may be, is referred to in © 
this paragraph as the “specified foreign affiliate”) has been 
wound up into another non-resident corporation (referred to in 
this paragraph as the “foreign parent corporation”) or merged 
or combined with one or more other non-resident corporations 
to form one non-resident corporate entity (referred to in this 
paragraph as the “new foreign corporation”), the foreign parent 
corporation or the new foreign corporation, as the case may be, 

_ is deemed to be the same corporation as and a continuation of 
the specified foreign affiliate, if 


(@) the surplus entitlement percentage of the particular cor- 
poration resident in Canada, immediately before the merger 
or combination or the winding-up, in respect of the speci- 
fied foreign affiliate is not less than 90%, and — 


(ii) the surplus entitlement percentage of the particular cor- 
poration resident in Canada, immediately after the merger 
or combination or the winding-up, in respect of the foreign 
parent corporation or new foreign corporation, as the case 
may be, is not less than 90%; 


Technical Notes: New paragraph 95(2)(£.94) provides that, for the purposes of 
paragraphs 95(2)(f.5) and (f.91) to (£.93), if the relevant foreign affiliate referred to 
in paragraph 95(2)(f.5) or the particular foreign affiliate referred to in any of 
paragraphs 95(2)(f.91) to 4.93) (in either case, the “specified foreign affiliate”) has 
been wound up into another non-resident Corporation (the “foreign parent corpora- 
tion”) or merged or combined with one or more Other non-resident corporations to 
form one non-resident corporate entity (the “new foreign corporation”), the foreign 
parent corporation or the new foreign corporation, as the case may be, is deemed to 
be the same corporation as and a continuation of the specified foreign affiliate, if 


+ the surplus entitlement percentage of the particular corporation resident in Can- 
ada, immediately before the merger or combination or the winding-up, in respect 
of the specified foreign affiliate is not less than 90%, and 


* the surplus entitlement percentage of the particular corporation resident in Can- 
ada, immediately after the merger or combination or the winding-up, in respect 
of the foreign parent corporation or new foreign corporation, as the case may be, 
is not less than 90%. se 


Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), 
subsec, 133(15), will add paras. 95(2)(f.1) to (£.94), applicable as follows: 


(a) paras. (f.1) and (f.2), to taxation years, of a foreign affiliate of a taxpayer, that 
begin after December 20, 2002, except that, for those taxation years that begin 
before February 28, 2004, subpara. (f.1)(iv) is to be read as follows: 


(iv) there were not included in computing the income or loss the portion of 
the income or loss that can reasonably be considered to have been realized 
or to have accrued during any period throughout which the affiliate was 
not a foreign affiliate of the taxpayer or of a person described in any of 
_ subparagraphs (f)(iii) to (vii); 
Paras. (f.1) and (f.2) may also, by election, be applicable to taxation years that 
begin after 1994: see Application note to 95(2)(a) proposed amendments. 


If a taxpayer has made what would, but for this paragraph, be a valid election as 
described above, and the taxpayer has, on or before the taxpayer's filing-due date 
for the taxpayer’s taxation year that includes the day that is the third anniversary 
of the day on which the amending Act receives Royal Assent, filed with the 
Minister of National Revenue a notice in writing to revoke the election, the elec- 
tion is deemed, otherwise than for the purpose of this paragraph, never to have 
been made. 


Notwithstanding subsecs. 152(4) to (5S) of the Act, any assessment of a tax- 
payer's tax, interest and penalties payable under the Act for any taxation year 
Shall be made that is necessary to take an election or revocation referred to above 
into account. : 


(b) paras. (f.3) to (f.9), to dispositions of property that occur after February 27. 
2004, except that those paras. do not apply in respect of a disposition of property 
that is required to be made under an agreement in writing made by the vendor of 
the property before February 28, 2004: 


S..95(2)(f.94) 


(c) paras. (£.91) to (£93), in respect of non-resident corporations that become 
foreign affiliates after February 27, 2004; and  .—r— - 


- (@) para. (£.94), after February 27, 2004. 


(g) [currency fluctuation] — where, because of a fluctuation 
in the value of the currency of a country other than Canada rela- 
tive to the value of Canadian currency, a particular foreign affili- 
ate of a taxpayer in respect of which the taxpayer has a qualify- 
ing interest throughout a taxation year of the particular affiliate 
has earned income or incurred a loss or realized a capital gain or 
a capital loss in the year, in reference to 


(i) a debt obligation that was owing to 


(A) another foreign affiliate of the taxpayer in respect of 
which the taxpayer has a qualifying interest throughout 
the year or any other non-resident corporation to which 
the particular affiliate and the taxpayer are related 
throughout the year (referred to in this paragraph as a 
“qualified foreign corporation”), or 


(B) the particular affiliate by a qualified foreign 
corporation, 


(ii) the redemption, cancellation or acquisition of a share of 
the capital stock of, or the reduction of the capital of, the 
particular affiliate or another foreign affiliate of the taxpayer 
in respect of which the taxpayer has a qualifying interest 
throughout the year, or 


(iii) the disposition to a qualified foreign corporation of a 
share of the capital stock of another foreign affiliate of the 
taxpayer in respect of which the taxpayer has a qualifying 
interest throughout the year, 


that income, gain or loss, as the case may be, is deemed to be 
nil; 
Proposed Amendment —95(2)(9) 
(g) [currency fluctuation] — income eared, a loss ir 
_ curred or a capital gain or captial loss realized, as the case may 
be, in a taxation year by a particular foreign affiliate of a tax- 
payer in respect of which the taxpayer has a qualifying interest - 
throughout the taxation year or to which the taxpayer is related — 


throughout the taxation year, because of a fluctuation in the — 


value of the currency of a country other than Canada relative 
to the value of Canadian currency, is deemed to be nil if it is 


ing sources: 
(i) a debt obligation that was owing to 


(A) another foreign affiliate of the taxpayer in respect of : 


which the taxpayer has a qualifying interest throughout _ 


the year or any other non-resident corporation to which — 


the particular affiliate and the taxpayer are related 
throughout the year (which other foreign affiliate or 


graph as a “qualified foreign corporation”), Or 


(B) the particular affiliate by a 
corporation, = —r—“__ 


_ (ii) the redemption, cancellation or acquisition of a share of 


the capital stock of, or the reduction of the capital of, the — 


particular affiliate or a qualified foreign corporation, or 


- Gii) the disposition to a qualified foreign corporation of a 
share of the capital stock of another qualified foreign — 


corporation; | : Oo 
Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), 


subsec. 133(15), will amend para. 95(2)(g) to read as above, applicable to taxation _ 


years, of a foreign affiliate of a taxpayer, that begin after December 20, 2002. _ 
If a taxpayer has made what would, but for this paragraph, be a valid election as 
described above, and the taxpayer has, on or before the taxpayer's filing-due date for 


the taxpayer's taxation year that includes the day that is the third anniversary of the _ 


day on which the amending Act receives Royal Assent, filed with the Minister of 
National Revenue a notice in writing to revoke the election, the election is deemed, 
otherwise than for the purpose of this paragraph, never to have been made. 


: (g.01) [income from hedging foreign 


earned, incurred or realized in reference to any of the follow- . 


other non-resident corporation is referred to in this para- _ 


qualified foreign . 


Income Tax Act, Part I, Division B 


{under 95(2)(a) — ed.] 


Related Provisions: 95(2)(g.01) —Currency hedging; 95(2)(g.02) — Application 
of 39(2) to foreign affiliate; 95(2)(n) — Deemed FA and deemed qualifying interest. 


Interpretation Bulletins: IT-392: Meaning of term “share”. 
1.T. Technical News: 15 (tax consequences of the adoption of the “euro” currency). 


Proposed Addition — 95(2)(g.01), g.02) 


of currency, is, to the extent of 


Technical Notes: New paragraph 95 


value of currency is, to the extent of the absolute value of the particular income, g: 
or loss, deemed to be nil. This amendment ensures that income, a gain or a loss fic 
a hedge is deemed to be nil if the hedged income, loss or gain is deemed to be ni 
New paragraph 95(2)(g.01) applies to taxation years, of a foreign affiliate of at 
payer, that begin after December 20, 2002. Note that new paragraph 95(2)(g.0 
part of the Global Section 95 Election package described [under 95(2)(a) — ed 
Letter from Dept. of Finance, February 12,2001: 
Angelo Nikolakakis, Stikeman Elliott, Toronto - 
Dear Mr, Nikolakakiss.. 0 

Scope of 92g) 


Foreign Currency Reporters 


ou are concerned that paragraph 95(2)(g) might not apply to treat as nil any fo 
exchange gain or loss realized by a foreign affiliate where the affiliate’s caleula' 
currency and the currency in which the relevant loan or other instrument are 
foreign currencies. This would have an impact on the surpluses of a foreign affili 


in respect of a corporation resident in Canada. _ 


You have requested the extension of paragraph 95(2)(g) to cover foreign-to-fo 
currency fluctuations. However, it is not clear to us that the rationale for para 
95(2)(g), which was intended to provide relief in respect of foreign exchange ga 
that would otherwise be considered to arise upon the conversion into Canadian 
rency, extends to cases involving the affiliate’s calculating currency. — 


Hedging Arrangements. oe 


You are concerned that ¢ Ithough paragraph 95(2)(g) applies to foreign exchar 
gains and losses arising in respect of the primary transaction, it does not apy 
respect of any hedging arrangements intended to neutralize the foreign exchang 
posure arising in connection with such transactions. You feel this is inappropri 
and to address this concern the scope of paragraph 95(2)(g) ought to be expand: 
cover hedging arrangements connected to the primary transaction. 

We agree, and are prepared to recommend an amendment to the Act comparable 
paragraph 95(2)(g) which would apply to deem foreign currency hedging gains : 
losses to be nil where they are connected to foreign currency gains an los 


deemed to be nil under paragraph 95(2)(g). 


eae w < 
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Effective Date Se : 

It will be recommended that the amendments be made effective for taxation years 
commencing after announcement date. It will also be recommended that taxpayer be 
permitted to elect to have the amendments apply to the 1994 and subsequent taxation 
years of foreign affiliates where the taxpayer so elects in respect of all the taxpayer's - 
foreign affiliates. — — : 
Thank you for taking the time to express your concerns and we trust this letter ad- 
dresses most of them. : 


Yours sincerely, 


| Prapemewein | 
Director, Tax Legislation Division, Tax Policy Birr, i 
(g.02) [foreign exchange gain or loss] — in applying 
Subsection 39(2) for the purpose of this subdivision, the gains 
__ and losses of a foreign affiliate of a taxpayer in respect of ex- 
_ cluded property is to be computed in respect of the taxpayer 
__ Separately from the gains and losses of the affiliate in respect 
_ Of property that is not excluded property; 
Technical Notes: New paragraph 95(2)(g.02) ensures th 
and losses of a foreign affiliate of a taxpayer determined | 
fespect of excluded property (as defined in Subsection 95 
ately from the affiliate’s foreign exchange gains and losse 
perty. This amendment facilitates the computation of t 
income and the tax surpluses and deficits of a foreign affi 


New paragraph 95(2)(g.02) applies to taxation years, of a forei: sn affiliate of a tax- 
payer, that begin after December 20, 2002. Note that new paragr: ph 95(2)(g.02) is 
part of the Global Section 95 Election package described [under 95(2)(a) ~—ed,] 


Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), 
subsec. 133(15), will add paras. (g.01) and (g.02), applicable to taxation years, of a 
foreign affiliate of a taxpayer, that begin after December 20, 2002. Paras. (g.01) and 
(g.02) may also, by election, be applicable to taxation years that begin after 1994: see 
Application note to 95(2) sed amendments. i 


t for this paragraph, be id election as 
on or before the taxpayer g-due date for 
udes the day that is the third anniversary of the 
teceives Royal Assent, filed with the Minister of 
riting to revoke the election, the election is deemed, 
of this paragraph, never to have been made. 


If a taxpayer has mad 
described above, and t 
the taxpayer’s taxation 
day on which the amend 
National Revenue a notice 
otherwise than for the purpose 


Notwithstanding subsecs. 152(4) to (5) of the Act, any assessment ofa taxpayer’s 
tax, interest and penalties payable under the Act for any taxation year shall be made 
that is necessary to take an election or revocation referred to above into account. 


(g.1) [debt forgiveness rules] — in computing the foreign 
accrual property income of a foreign affiliate of a taxpayer the 
Act shall be read 


(i) as if the expression “income, taxable income or taxable 
income earned in Canada, as the case may be” in the defini- 
tion “commercial debt obligation” in subsection 80(1) were 
read as “foreign accrual property income (within the meaning 
assigned by subsection 95(1))”, and 


(ii) without reference to subsections 80(3) to (12) and (15) 
and 80.01(5) to (11) and sections 80.02 to 80.04; 


(g.2) [foreign spin-off election] — for the purpose of com- 
puting the foreign accrual property income of a foreign affiliate 
of any taxpayer resident in Canada for a taxation year of the af- 
filiate, an election made pursuant to paragraph 86.1(2)(f) in re- 
spect of a distribution received by the affiliate in a particular 
taxation year of the affiliate is deemed to have been filed under 
that paragraph by the affiliate if 


(1) where there is only one taxpayer resident in Canada in 
respect of whom the affiliate is a controlled foreign affiliate, 
the election is filed by the taxpayer with the taxpayer’s return 
of income for the taxpayer’s taxation year in which the par- 
ticular year of the affiliate ends, and 


(11) where there is more than one taxpayer resident in Canada 
in respect of whom the affiliate is a controlled foreign affili- 
ate, all of those taxpayers jointly elect in writing and each of 
them files the joint election with the Minister with their re- 
turn of income for their taxation year in which the particular 
year of the affiliate ends; 


8lated Provisions: 96(3) — Election by members of partnership. 
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94.4 apply t 
-Participatin 


S. 95(2)(g.3)(iv)(C) 


Proposed Addition — 95(2)(g.3) 


(g.3) [application of foreign investment entity rules] — 
if in a particular taxation year of a particular foreign affiliate of 
a particular taxpayer, the particular foreign affiliate holds a 
participating interest, in a particular non-resident entity (in this 
paragraph as defined by subsection 94.1(1)), sections 94.1 to 
o the particular foreign affiliate in respect of the - 
interest as if : a 
icular foreign affiliate were a taxpayer resident 
al throughout the particular taxation year,  . 
ragraph (a) of the definition “exempt interest” in sub- 
n 94.1(1) were read without reference to its subpara- _ 


. -graph (i), unless, at the end of the particular non-resident. 
“ enlity’s taxation year that ends in the particular taxation 


year, 
(A) where the particular taxpayer is not a partnership, 
___ @) the particular foreign affiliate is a controlled for- 
eign affiliate of the particular taxpayer, 
(ID) the particular non-resi ntity is a controlled 
foreign affiliate o ‘ taxpayer, and 
(ID) the particular n nt entity would, were 
the particular foreign ffiliate a corporation resident 
__ in Canada, be a controlled foreign affiliate of the 
_Particular foreign affiliate, OF 
a (B) where the particular taxpayer is a partnership, 
(1) the particular foreign affiliate is a controlled for- 
eign affiliate of the partnership, a 
_ CI) the particular non-resident entity is a controlled _ 
foreign affiliate of the partnership, and 
(III) the particular non-resident entity is a controlle: 
foreign affiliate of each taxpayer resident in Canada — 
__ 1. that has, directly or indirectly, a partnership in- 
_ terest in the partnership, or 
2. a controlled foreign affiliate of which is a 
-. member of the partnership, 
Gii) an exempt interest (in this paragraph, as defined by 
_ Subsection 94.1(1)) of the particular foreign affiliate in a 
non-resident entity include. participating interest 
(A) that is held, in the particular taxation year, by the 
particular foreign affil — 
(B) that is, througho t the d, in the particular taxa- 
_tion year, during which th particular foreign affiliate 
held the participating interest, property used or held by 
the particular foreign affiliate principally for the pur- 
pose of gaining or producing income from a business 
_ that is not an investment business, 
(iv) the definition “fresh-start year” in subsection 94.3(1) 
_ did not apply and a reference in section 94.3 to a fresh-start 
year, of the particular non-resident entity in respect of the 


ular foreign affiliate, were a reference to a taxation _ 

© particular non-resident entity _ 

_ (A) that ends in a taxation year of the particular foreign 

affiliate that begins after 2002, 

_ (B) that begins immediately after a preceding taxation 
year of the particular non-resident entity at the end of 
which 

(1) the particular non-resident entity was not a for- 
eign investment entity, 

(II) the particular foreign affiliate did not hold a par- 
ticipating interest in the particular non-resident entity 
(other than an exempt interest), or 

(IIT) the particular foreign affiliate was not a con- 

trolled foreign affiliate of the particular taxpayer, 


(C) at the end of which the particular non-resident entity 
is a foreign investment entity in which the particular 


S. 95(2)(g.3)(iv)(C) 


foreign affiliate holds a participating interest that is not 
an exempt interest, and eee . 


(D) at any time in which the particular foreign affiliate 


is a controlled foreign affiliate of the particular 
taxpayer, a 


(v) an election for the particular taxation year made under — 


paragraph (a) of the definition “carrying value”, or para- 
graph (a) of the definition “financial statements’, in subsec- 


tion 94.1(1), paragraph 94.1(2)(e), (h) or G), subparagraph © 


(a)(dii) of the description of D in the definition “mark-to- 
market formula” in subsection 94.2(1), subparagraph 


94,2(2)(b)(i) or 94.2(3)(b) Gil) or paragraph 94.3(3)(b) were | 


required to be filed under that provision in respect of the 
particular foreign affiliate, by, and only by, the particular 


taxpayer, with the Minister on or before the filing-due date _ 
of the particular taxpayer for the particular taxpayer's taxa- 


tion year in which the particular taxation year ends, 


(vi) the Minister were required, in sending a written de- — 


_ mand under subparagraph 94.1(2)(e)(iii), any of paragraphs 
94.1(2)(4) or (p) to @) or 94.2(2)(d), or subparagraph 
94.3(2)(b)(iii), to send the demand to the particular 
taxpayer, : 
(vii) the amount determined under the 


definition “deferral 


amount” in subsection 94.2(1) did not include the portion — 


of that amount that can reasonably be considered to have 
accrued during the period that the particular foreign affili- 
ate was not a foreign affiliate of any person described in 
any of subparagraphs (f)(ili) to (vil), oo - 
(viii) the reference in subsection 94.2(19) to “in computing 
the capital dividend account of the corporation” were read 
__ in respect of the particular foreign affiliate as a reference to. 
“and the corporation is a foreign affiliate, of a taxpayer, to 
which paragraph 95(2)(g.3) applies, in computing the 
amount prescribed to be the foreign affiliate’s exempt sur- / 
plus and taxable surplus in respect of the taxpayer”, _ 


(ix) any form, information or notification, in respect of a 
participating interest in a non-resident entity held in the 
particular taxation year by the particular foreign affiliate, 
that is required under any of sections 94.1 to 94.4 to be 
filed or included with the particular foreign affiliate’s re- 
turn of income for the particular taxation year were re- 
quired to be filed or included with, and only with, the par- 
ticular taxpayer’s return of income for the particular 
taxpayer’s taxation year in which the particular taxation 
year ends, 

(x) designations and notifications made, and information 
provided, by the particular taxpayer in a form referred to in 
subparagraph (ix) were made or provided by the particular 
foreign affiliate, _ 
(xi) for taxation years that begin on or before July 18, 2005, 
in applying paragraph (f.1) of the description of A in the 
definition “income allocation” in subsection 94.311) 


(A) the expression “the particular taxpayer” referred to _ 


the particular taxpayer rather than to the particular for- 
eign affiliate, and _ 


(B) the expression “foreign affiliate” referred to a for- 
eign affiliate of the particular taxpayer and not to a for- 
eign affiliate of the particular foreign affiliate, and _ 


(xii) for taxation years that begin on or before July 18, — 


2005, the definition “income allocation” in subsection 
94.3(1) were read without reference to paragraph (h) of the 
description of A in that definition, | 


Application: The July 18, 2005 draft legislation (Part | —- NRTs and FIEs), subsec. 
19(7), will add para. 95(2)(g.3), applicable to taxation years, of a foreign affiliate of a 


taxpayer, that begin after 2002, except that for taxation years that begin on or before _ 


July 18, 2005, subpara. 95(2)(g.3)Gi) is to be read as follows: 


(i1) the expression “controlled foreign affiliate of the taxpayer” in paragraph 
(a) of the definition “exempt interest” in subsection 94.1(1) referred to a con- 


Income Tax Act, Part I, Division B 


trolled foreign affiliate of the particular taxpayer and not to a controlled for- 
eign affiliate of the particular foreign affiliate, _ 


Technical Notes: New paragraph 95(2)(g.3) applies to a particular foreign affiliate 
of a particular taxpayer for a particular taxation year of the particular foreign affili- 
ate, in respect of a property that is a participating interest, in a particular non-resident 
entity held by the particular foreign affiliate in the particular taxation year. In thi 
case, the amount required under sections 94.1 to 94.4 to be included (or that may be 
deducted) in computing the particular foreign affiliate’s income from a property that 


is the participating interest, is to be computed as if _ - 
"« the particular affiliate were a taxpayer resident in Canada throughout the partic 


ar year; 


- Paragraph (a) of the definition “exempt interest” in subsection 94.1(1) were read 
_ without reference to its subparagraph (i), unless 
_~ the particular foreign affiliate is a controlled foreign affiliate of the particular 

taxpayer and the particular non-resident entity is a controlled foreign affil 
ate of both the particular taxpayer and the particular foreign affiliate. or 


-_— where the particular taxpayer isa partnership. the particular foreign affiliate 
is a controlled foreign affiliate of the partnership, the particular non-reside: 
entity is a controlled foreign affiliate of the partnership, and the particular 
non-resident entity is a controlled foreign affiliate of each taxpayer resident 
in Canada _  .. - 

1, that has, directly or indirectly, a partnership interest in the partne 
ship, or _ | _ 
2. a controlled foreign affiliate of which is a member of the partnership; 


an exempt interest of particular affiliate in a non-resident entity included a par- 
- ticipating interest held, in the particular taxation year, by the particular foreign 
affiliate. and used or held by the particular foreign affiliate principally for the 
purpose of gaining or producing income from an active business; _ a 


° 


_a ‘“‘fresh-start year” (relevant in computing the foreign affiliate’s “income alloca- 
tion” and “loss allocation” under the accrual regime in section 94.3) of the par- 
ticular non-resident entity in respect of the particular affiliate were its taxation 
__ year (at the end of which the particular affiliate holds an interest in it and it isa _ 
foreign investment entity and at any time in which the particular affiliate is a 
CFA of the Canadian taxpayer) that ends in a taxation year of the particular affil- 
jate that begins after 2002 and that immediately follows a taxation year of the 
__ particular non-resident entity in respect of which subsection 94.1(3) would no 
have been applicable to the foreign affiliate: _ 


s 


+ for taxation years that begin on or before July 18, 2005, the exclusion of divi- 
_dends under paragraph (f.1) of the description of A in the definition “income 
allocation” in subsection 94.31) applies only where the Canadian taxpayer is _ 
resident in Canada, in connection with dividends received by the particular affill 
ate from foreign affiliates of the Canadian taxpayer (not of the particular 
_ affiliate); ; 


* 


the Canadian taxpayer (rather than the particular affiliate) were required to maki 
_a number of the elections, designations, notifications and provisions of informa 
_ tion under sections 94.1 to 94.4 in connection with the particular affiliate’s par 
ticipating interests in foreign investment entities. In addition, the Minister i 
sending a demand for information to the particular affiliate under subparagrapl 
94.1(2)(e)(iii) or 94.3(2)(b)(iii), or any of paragraphs 94.1(2)(i) or (p) to (f) o 
- 94.2(2)(d), is required to send the demand also to the Canadian taxpayer in con 
nection with the particular affiliate’s participating interests in foreign investmen 
entities; / 


» for taxation years that begin on or before July 18, 2005, the definition “income : 
allocation” in subsection 94.3(1) were read without reference to paragraph (h) 0} 
the description of “A”: - . 


_* the particular affiliate’s “deferral amount” determined under the definition of — 

that expression in subsection 94.2(1) does not include the portion of the amoun 
that can reasonably be considered to have accrued during the period that the p 

ticular affiliate was not a foreign affiliate of the Canadian taxpayer and certain. 

_ other specified persons; and 


+ the reference in subsection 94.2(19) to the expression “in computing the capital 
dividend account of the corporation” were read in respect of the affiliate as @ 
reference to the expression “in computing the amount prescribed to be the partic 
ular affiliate’s exempt surplus and taxable surplus in respect of the taxpayer”. 


Letter from Dept. of Finance, August 11, 2003: 
Dear [xxx]: : 


Thank you for your letter of April 23, 2003, concerning the application, to prope 
held by a foreign affiliate of a taxpayer, of the provisions contained in the legislativ 
proposals on foreign investment entities (PIE proposals”) that were tabled as a No 
tice of Ways and Means Motion on October 11. 2002. 


Under the FIE Proposals, a taxpayer would generally be required to include in com 
puting the taxpayer’s income for a taxation year certain amounts — determined — 
under proposed section 94.1 or 94.2 of the Income Tax Act — in respect of a partici-_ 


i 


pating interest of the taxpayer in a FIE. However, these rules generally would not | 
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apply to a participating interest that is an exempt interest, as defined in proposed 
subsection 94.1(1) of the Act, of the taxpayer in a FIE. You are concerned that pro- 
posed paragraph 95(2)(g.3) of the Act — which would determine the manner in 
which sections 94.1 to 94.3 would apply in computing the foreign accrual property 
income (“FAPI”) of a foreign affiliate, of a taxpayer, that holds a participating inter- 
est in a FIE — may apply to include in computing the foreign affiliate’s FAPI an 
amount that would otherwise be treated as “income from an active business” as de- 
fined by subsection 95(1) of the Act. 


We are prepared to recommend a modification to the provisions contained in the FIE 
Proposals. Proposed paragraph 95(2)(g.3) would be modified so that, in computing 
the FAPI of a foreign affiliate, sections 94.1 to 94,3 would apply as if an “exempt 
interest” of the foreign affiliate in a FIE included a participating interest in the FIE 
that is, throughout the period that it is held by the forei gn affiliate, used or held by 
the foreign affiliate principally for the purpose of gaining or producing income from 
a business that is not an investment business, within the meaning of subsection 95(1) 
of the Act. As a result, proposed subsection 94.1(3) of the Act would not apply in 
respect of such a participating interest to cause the foreign affiliate to have income 
under proposed sections 94.1 or 94.2 that would be included in computing the for- 
eign affiliate’s FAPI. We will recommend that these modifications be effective for 
the same period as the FIE proposals generally. _ 


liament will agree with the recommendation that we intend to make in. this regard, 


Nonetheless. we trust that this statement of our position is helpful. 


Of course, we cannot offer any assurance that either the Min ister of Finance or Par- 


Thank you for writing. 
‘Yours sincerely, 


Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch 


(h) [Repealed] 


Proposed Addition — 95(2)(h)-(h.5) 


(h) [application of para. (h.1)] — paragraph (h.1) applies to 

a specified vendor in respect of a particular taxpayer resident 

in Canada (which specified vendor is referred to in this para- 
_ graph and paragraphs (h.1) and (h.2) as the “vendor’) if 
(i) the vendor disposes at any time of a property (which 
property is referred to in this paragraph and paragraphs 
(h.1) to (h.5) as the “specified property” and which time is 
referred to in this paragraph and paragraphs (h.1) to (h.5) as 
the “original disposition time” of the specified property) 
that, at that time, is not depreciable property, eligible capi- 
tal property or an excluded property, of the vendor (or 
would not be excluded property of the vendor if the vendor 
were, at that time, a foreign affiliate of the particular tax- 
payer) to a person or partnership (referred to in paragraph 
(h.1) as the “purchaser’) that is, immediately after that 
time, a specified purchaser in respect of the particular tax- 
payer, and _ 
(i) the vendor would, were this Act read without reference 
to paragraph (h.1), have a loss or allowable capital loss 
__ from the disposition of the specified property; 
Technical Notes: New paragraphs 95(2)(h) to (h.5) put into place a regime that, in 
teneral terms, is designed to suspend the recognition of the loss that would otherwise 
’e incurred upon an internal disposition of a property that is not an excluded pro- 
erty, a depreciable property or an eligible capital property. Generally, this “‘sus- 
vended loss” is recognized at the time the property is disposed of in an external dis- 
josition. The rules are comparable to but not the same as the rules found in 
‘ubsection 40(3.4). See the definitions “specified vendor” and “specified purchaser” 
a proposed new subsection 95(3.5) to determine when a disposition is an internal 
Asposition. 


few paragraphs 95(2)(h) to (h.5) apply to dispositions of property after February 27, 
004 other than where the disposition of property is required to be made under a 
jitten agreement made by the vendor of the property on or before February 27, 


lew paragraph 95(2)(h) provides that new paragraph 95(2)(h.1) applies to a speci- 
€d vendor in respect of a particular taxpayer resident in Canada (see definition of 


specified vendor” in subsection 95(3.5) and such specified vendor referred in here 


id paragraph (h.1) as the vendor”) if 
the vendor disposes at any time (referred to here and in paragraphs 95(2)(h.1) to 
(h.S) as the “original disposition time”) of a property (referred to here and in 
‘Paragraphs 95(2)(h.1) to (h.5) as the “specified property”) that, at that time, is 
“Not a depreciable property, eligible capital property or an excluded property of 
the vendor (or would not be excluded property of the vendor if the vendor were, 
at that time, a foreign affiliate of the particular taxpayer) to a person or partner- 
ship (referred to here as the “purchaser’) that is, immediately after that time, a 
Specified purchaser in respect of the particular taxpayer, and 


S. 95(2)(h.2) 


+ the vendor would have a loss or an allowable capital loss from the disposition of 
the specified property, if this Act were read without reference to paragraph 
95(2)(h. 1). 

The expressions “original disposition time”, “specified property”, “vendor” and “pur- 
chaser” are described in new paragraph 95(2)(h) and are then referred to throughout 
hew paragraphs 95(2)(h.1) to 95(2)(h.5). 

Related Provisions: 95(3.5) — Definitions; 95(3.6) — Partnerships and trusts. 


(h.l) [Suspended loss on internal disposition of 
excluded property] — if this paragraph applies to a vendor 
in respect of a disposition of specified property referred to in 
paragraph (h), the following rules apply: 
(i) the vendor’s proceeds from the disposition of the speci- 
fied property are deemed to be an amount that is equal to 
the vendor’s adjusted cost base of the specified property at 
the original disposition time, 


(i) the purchaser’s cost of the specified property is deemed 
to be an amount that is equal to the fair market value of the 
specified property at the original disposition time, 

(ili) the vendor’s cost of a particular property that was re- 
ceived as consideration for the disposition of the specified 
property is deemed to be the fair market value of the partic- 
ular property at the original disposition time, 

(iv) the vendor that is a foreign affiliate of the particular 
taxpayer resident in Canada or a foreign affiliate of the par- 
ticular taxpayer resident in Canada that is a member of a 
partnership that is the vendor (which vendor or foreign af- 
filiate is referred to in this subparagraph as the “relevant 
foreign affiliate”) is deemed to have an unadjusted sus- 
pended loss or capital loss in respect of the specified pro- 
perty disposed of, at the original disposition time, by the 
vendor that is equal to the amount, that is the loss or twice 
the amount of the allowable capital loss, as the case may 
be, that, but for the application of this paragraph, would 
have been realized by the relevant foreign affiliate in re- 
spect of that disposition, and 


(v) notwithstanding subsection 40(3.3), subsection 403.4) 
does not apply to the vendor in respect of the disposition of 
the specified property; 
Technical Notes: New paragraph 95(2)(h.1) provides the following rules for the 
vendor in respect of the disposition of the specified property. 


« The vendor’s proceeds from the disposition of the specified property are deemed 
to be an amount that is equal to the vendor’s adjusted cost base of the specified 
property at the original disposition time (see paragraph 95(2)(h)). 


The purchaser’s cost of the specified property is deemed to be an amount that is 
equal to the fair market value of the specified property at the original disposition 
time. 


* The vendor’s cost of a particular property that was received as consideration for 
the disposition of the specified property is deemed to be the fair market value of 
the particular property at the original disposition time. 


* The vendor that is a foreign affiliate of the particular taxpayer or a foreign affili- 
ate of the particular taxpayer that is a member of a partnership that is the vendor 

_ {referred to here as the “relevant foreign affiliate”) is deemed to have an unad- 
justed suspended loss or capital loss in respect of the specified property, at the 
original disposition time, by the vendor that is equal to the amount, that, but for 
the application of this paragraph, would have been the relevant foreign affiliate’s 
loss or twice the amount of the allowable capital loss, as the case may be. in 
respect of that disposition, if the vendor’s proceeds of disposition in respect of 
that disposition were equal to the fair market value of the specified property. 


Notwithstanding subsection 40(3.3), subsection 40(3.4) does not apply to the 
vendor in respect of the disposition of the specified property. 

Related Provisions: 95(2)(h) — Conditions for para. (h.1) to apply; 95(2)(h.2) — 
Timing of deemed loss for relevant foreign affiliate; 95(2)(h.3) — Designated re- 
placement property deemed to be specified property: 95(2)(h.4) — Where part of 
specified property disposed of; 95(2)(h.5) — Designated replacement property ac- 
quired by specified purchaser; 95(3.5) — Definitions: 95(3.6) — Partnerships and 
trusts. 

(h.2) [timing of deemed loss] — the relevant foreign affili- 
ate referred to in paragraph (h.1) is deemed to have a loss or 
capital loss from the disposition of the specified property equal 
to the amount prescribed to be the adjusted suspended loss or 
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capital loss in respect of the specified property and to have re- 
ceived from the government of a country an amount equal to 


the amount prescribed to be the adjusted allocable tax refund _ 


in respect of the adjusted suspended loss or capital loss in re- 
spect of the specified property at the earlier of 


(i) the first time, after the original disposition time, that a _ 


specified purchaser in respect of the particular taxpayer 
(which specified purchaser is referred to in paragraphs (h.4) 


and (h.5) as the “current vendor”) that holds, immediately _ 


before that first time, the specified property makes a trig- 
gering disposition of the specified property, and 


(ii) the first time, after the original disposition time, that a _ 


specified purchaser in respect of the particular taxpayer 
(which specified purchaser is referred to in this subpara- 


graph as the “current holder”) that holds, immediately — 


before that first time, the specified property ceases to be a 
specified purchaser in respect of the particular taxpayer 


otherwise than because of a specified discontinuance of the _ 


current holder; 
Technical Notes: New paragraph 95(2)(h.2) provides that the relevant foreign 


affiliate referred to in paragraph 95(2)(h. 1) is deemed to have a loss or capital loss _ 
from the disposition of the specified property equal to the amount prescribed by reg- 


ulation to be the adjusted suspended loss or capital loss (see proposed new subsection 
5914(1) of the Regulations) in respect of the specified property. New paragraph 


95(2)(h.2) also provides that the relevant foreign affiliate referred fo in paragraph _ 


95(2)(h.1) is deemed to have received from the government of a country an amount 
equal to the amount prescribed by regulation to be the adjusted allocable tax refund 
(see proposed new subsection 5914(2) of the Regulations) in respect of the adjusted 


suspended loss or capital loss in respect of the specified property. The adjusted sus- | 


pended loss or capital loss and the adjusted allocable tax refund will arise at the 
earlier of _ 


« the first time, after the original disposition time, that a specified purchaser (see _ 
subsection 95(3.5)) in respect of the particular taxpayer (referred to in — 


paragraphs 95(2)(h.4) and (h.5) as the “current vendor’) that holds, immediately 

before that first time, the specified property makes a triggering disposition (see 

subsection 95(3.5)) of the specified property. 
or ; . : : 
the first time, after the original disposition time, that a specified purchaser in 
respect of the particular taxpayer (referred to here as the “current holder’) that 
holds, immediately before that first time, the specified property, ceases at that 
time to be a specified purchaser in respect of the particular taxpayer otherwise 
than because of a specified discontinuance (see subsection 95(3.5)) of the current 
holder. : : : j 


Related Provisions: 95(2)(h.3) — Designated replacement property deemed to be 
specified property; 95(2)(h.4)-— Where part of specified property disposed of; 
95(2)(h.5) — Designated replacement property acquired by specified purchaser, 
95(2)(y) — Meaning of “government of a country’; 95(3.5) — Definitions; 
95(3.6) — Partnerships and trusts. _ o 


* 


Regulations: 5914(1) (amount prescribed to be adjusted suspended loss or capital 


loss); 5914(2) (amount prescribed to be adjusted allocable tax refund). 


(h.3) [designated replacement property deemed to be 
specified property] — for the purposes of paragraphs (h.1), 


(h.2), (h.4) and (h.5) and subsection (3.5), a designated re- 


placement property referred to in clause (b)(ii)(A), (B) or (C) 
of the definition “triggering disposition” in subsection (3.5) is 
deemed to be the specified property referred to in that clause; 


Technical Notes: New paragraph 95(2)(h.3) provides that for the purposes of 
paragraphs 95(2)(h.1), (h.2), (h.4) and (h.5) and subsection 95(3.5), a designated re- 


placement property referred to in clause (b)(ii)(A), (B) or (C) of the definition “trig- 


gering disposition” in subsection 95(3.5) is deemed to be the same property as the 
specified property referred to in that clause. _ 
Related Provisions: 95(2)(h.4) — Where part of specified property disposed of; 
95(2)(h.S) — Designated replacement property acquired by specified purchaser; 
95(3.5) — Definitions; 95(3.6) — Partnerships and trusts. [ , 


(h.4) [Where part of specified property disposed of] — 


for the purposes of paragraphs (h.1) to (h.3) and (h.5) and sub- 


section (3.5) if, at any time, part of a specified property (which 


specified property is referred to in this paragraph as the “Snitial 
specified property”) is disposed of by a current vendor and the 
remaining part of the specified property is retained by the cur- 
rent vendor, : 
(i) the part (referred to in this paragraph as the “part inter- 
est”) of the initial specified property disposed of, at that 


° 


rt 
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Gi) the portion of the unadjusted suspended loss or capital 
Joss attributable to the part interest is deemed to be thi 


respect of the whole of the initial specified property that th 


that time is deemed to be a specified property of the current 


Technical Notes: New paragraph 95(2)(h.4) provides that for the purposes 
paragraphs 95(2)(b.1) to (h.3) and (h.5) and subsection 95(3.5), where at any time, 
part of a specified property (referred to here as the “initial specified property”) is 

disposed of by a current vendor and the remaining part of the specified property is _ 
retained by the current vendor, the following rules apply)” 


rent vendor. ao 


The portion of the unadjusted suspended loss or capital loss attributable to the 


The part (referred to here as the “remaining interest”) of the initial specified pro- 


Related Provisions: 95(2)(h.3) — Designated replacement property deemed to 
specified property; 95(2)(h.5) — Designated replacement property acquired by spec 
fied purchaser; 95(3.5) — Definitions; 95(3.6) — Partnerships and trusts. 


specified purchaser]— for the purposes of paragraphs 


ferred to in this paragraph as the “initial specified property 


time, is deemed to be a specified property of the” current — 


_ proportion of the adjusted suspended loss or capital loss i 


fair market value at that time of the part interest is of the 
fair market value at that time of the initial specifie 
__ property, 7 .. — 

(ii) the part (referred to in this paragraph as the “remainin : 

interest”) of the initial specified property not disposed of at 


vendor that was disposed of at the original disposition time 
_ (iv) the amount of loss or capital loss that would have been 
realized on the disposition of the remaining interest at th 
original disposition time is deemed to be the amount, 
any, by which the unadjusted suspended loss or capital loss 
in respect of the initial specified property exceeds the - 
amount determined by subparagraph (ii) to be the unad- 
- justed suspended loss or capital loss in respect of the part 
interest; : - 


The part (referred to here as the “part interest”) of the initial specified property 
disposed of, at that time. shall be deemed to be a specified property of the cur- 


part interest is deemed to be that proportion of the adjusted suspended loss or 
capital loss in respect of the whole of the initial specified property that the fai 
market value at that time of the part interest is of the fair market value at that 
time of the initial specified property. (Subparagraph 95(2)(h AVG) : 


perty not disposed of at that time is deemed to be a specified property of th 
current vendor that was disposed of at the original disposition time. 


The amount of loss or capital loss that would have been realized on the disposi 
tion of the remaining interest at the original disposition time is deemed to be th 
amount, if any, by which the unadjusted suspended loss or capital loss in respe: 
of the initial specified property exceeds the amount determined by subparagrap 
95(2)(h.4)(ii) to be the unadjusted suspended loss or capital loss in respect of the 
part interest. 


(h.5) [designated replacement property acquired by 


(h.1) to (h.4) and subsection (3.5), if a current vendor disposes 
at any particular time, of the whole of a specified property ( 


and as part of a transaction, or series of transactions or events 
that includes the disposition of the initial specified property 
specified purchaser in respect of the particular taxpayer ac 
quires a designated replacement property in respect of the ini 
tial specified property, - : 
(i) the designated replacement property (referred to in t 
paragraph as the “remaining interest”) is deemed to be 
specified property of the current vendor that was dispo: 
of at the original disposition time, 
(ii) the unadjusted suspended loss or capital loss in resp 
of the remaining interest is deemed to be that proportion 
the unadjusted suspended loss or capital loss in respect 0 
the whole of the initial specified property (determined with- 
out reference to subparagraph (iii)) that the fair mar 
value of the remaining interest, at the time it was acquir 
is of the fair market value, at the particular time, of the imi 
tial specified property, and 
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(iii) the unadjusted suspended loss or capital loss in respect 


of the initial specified property is deemed to be the amount, 
if any, by which the unadjusted suspended loss or capital 
loss in respect of the initial specified property (determined 
without reference to this subparagraph) exceeds the amount 
determined by subparagraph (ii) to be the unadjusted sus- 
| pended loss or capital loss in respect of the remaining 
\ ler | ee 
| Technical Notes: New paragraph 95(2)(h.5) provides that for the purposes of 
_ paragraphs 95(2)(h.1) to (h.4) and subsection 95(3.5), if a current vendor disposes, at 
_ any particular time, of the whole of a specified property (referred to here as the “ini- 


events, that includes the disposition of the initial specified property, a specified pur- 
chaser in respect of the taxpayer acquires a designated replacement property (see the 
definition “triggering disposition” in subsection 95( 3.5)) in respect of the initial spec- 
ified property, the following rules apply: =. _ 
_* The designated replacement property (referred to here as “the remaining inter- 
st”) is deemed to be a specified property of the current vendor that was disposed 
f at the original disposition time. (Subparagraph 95(2)(h.5 — 


The unadjusted suspended loss or capital loss in respect 
eemed to be that portion of the unadjusted suspend 
espect of the whole of the initial specified property (ds 
nee to subparagraph 95(2)(h.5)(iii)) that the fair mar 
terest, at the time it was acquired, is of the fair marke 
time, of the initial specified property. (Subparagraph 95(2)¢ 
‘The unadjusted suspended loss or capital loss in respect of th 
property is deemed to be the amount, if any, by which the unadjusted suspended 
loss or capital loss in respect of the initial specified property (determined without 
reference to subparagraph 95(2)(h.5)(iii)) minus the amount determined by sub- 
paragraph 95(2)(h.5)(ii) to be the unadjusted suspended loss or capital loss in 


ec. 133(16), will ad 
that occur after Fe 


except that those paragraphs do not apply in 


ing made by the \ 
Related Provisions: 9: 
ecified property; 95(2) 


he property before February 28, 2004. 
— Designated replacement property deemed to be 


ctions or events. 


_ vides for the purchase, sale or exchange of currency and 
that can reasonably be considered to have been made by the 
affiliate to reduce its risk, with respect to a debt referred to 
in subparagraph (i), of fluctuations in the value of the cur- 
_ fency in which the debt was denominated; _ 
Iplication: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), 
“ysec, 133(16), will amend para. 95(2)G) to read as above, applicable to taxation 
of a foreign affiliate of a taxpayer, that begin after December 20, 2002. The 
led para. may also, by election, be applicable to taxation years that begin after 


j 


see Application note to 95(2)(a) proposed amendments. 


xpayer has made what would, but for this paragraph, be a valid election as 
eribed above, and the taxpayer has, on or before the taxpayer’s filing-due date for 
| laxpayer’s taxation year that includes the day that is the third anniversary of the 
'on which the amending Act receives Royal Assent, filed with the Minister of 
ional Revenue a notice in writing to revoke the election, the election is deemed, 


4 
: 
. 


) trwise than for the purpose of this paragraph, never to have been made. 


I specified property”) and as part of a transaction, or series of transactions or _ 


to (h.5), applicable to dispositions of pro-. 


required to be made under an agreement in 


)(n.4) — Where part of specified property disposed of 
(3.5) — Definitions: 95(3.6) —— Partnerships and trusts; 248(10) — Series of trans- 


(il) derived under or as a result of an agreement that pro- _ 


S. 95(2)(i) 


Notwithstanding subsecs. 152(4) to (5) of the Act, any assessment of a taxpayer’s 
tax, interest and penalties payable under the Act for any taxation year shall be made 
that is necessary to take an election or revocation referred to above into account. 


Technical Notes: Paragraph 95(2)(i) provides a rule under which certain gains or 
losses (determined in accordance with subsection 39(2)) of a foreign affiliate of a 
taxpayer are deemed to be a gain or loss, as the case may be, from the disposition of 
an excluded property (as defined in subsection 95(1)) and are therefore not included 
ual property income. Under this paragraph, - 
atment is a gain or loss of the affiliate from 
uishment of a debt that related at all times to the acquisition — 


his paragraph is amended in three ways, 


aat the gain or loss from the settlement or extinguishment o1 
this treatment if all or substantially all of the proceeds from the 
all times to acquire excluded property or to earn income from an — 
OF a combination of those uses. - 


Second, it is amended fo ensure that a gain or loss of a foreign affiliate is also eligible — 
for this treatment if it is a gain or loss derived under or as a result of an agreement 
that provides for the purchase, sale or exchange of currency, where the agreement 
can reasonably be considered to have been made by the affiliate to reduce its risk 
(with respect to the debt) of fluctuations in the value of the currency in which the 


debt was denominated. 


Third, it is amended so that its “preamble” 
losses, determined in accordance with s 
rules for the calculation of foreign curren 


ecilic reference to gains and 
hich provides the general 
G7 ji 

These amendments to paragraph 95(2)(i) clar ify lationship between paragraph 
9S(2)) and subsection 39(2) and expand the scope of paragraph 95(2)(i) so that it 
applies more broadly to indebtedness used to fund active business operations. It also 
applies to certain foreign currency hedging agreements that are related to that 
indebtedness, ol 


These amendments to paragraph 95(2)(i) apply to taxation years of a foreign affiliate, 
of a taxpayer, that begin after December 20, 2002. Note that these amendments are 
part of the Global Section 95 Election package described [under 95(2)(a) — ea 


Letter from Dept. of Finance, February 12, 2001. 
Angelo N akakis, Stikeman Elliott, Toronto 
Dear Mi olakakis:. . . 


95(2)(£) of the Act be clarified. 


Where subsection 39(2) applies, it deems the taxpayer to have a gain or loss from the 
disposition of “currency”. You point out that it is not clear how paragraph 95(2)(f) 
applies in respect of such a gain, since it is not clear that the “currency” referred to in 
subsection 39(2) would be regarded as excluded property. Paragraph 95(2)(i) deems 
any gain or loss of a foreign affiliate from the settlement or extinguishment of a debt 


that related to the acquisition of excluded propert 
disposition of excluded property. Subsection 39(2) 


apply to the same transaction, 


0 be a gain or loss from the 
aragraph 95(2)(i) could both 


You have requested that we amend the Act to require a separate calculation of for- 
eign exchange gains or losses with respect to excluded property. | 

We are prepared to recommend an amendment to paragraph 95(2)(i) that would deem 
any gain or loss of a foreign affiliate arising under subsection 39(2) to be a gain or 
loss from the disposition of excluded property where the gain or loss is from the 
settlement or extinguishment of a debt related to excluded property or of related 
hedging agreements. We are also prepared to recommend a new paragraph in subsec- 
tion 95(2) that would require a separate determination of foreign exchange gains and 
losses under subsection 39(2) for excluded property and other property. 


You are cerned that paragraph 95(2)(i) does not apply where loan proceeds 
were used for legitimate active business purposes other than to acquire excluded pro- 
perty. You are requesting that we amend paragraph 95(2)(i) to include indebtedness 
that was used “principally for the purpose of producing income from an active 
business’. _ is 
We will recommend an amendment to paragraph 95(2)(i) of the Act which will treat 
debt as excluded property where all or substantially all of the proceeds of the indebt- 
edness was used for earning active business income, acquiring excluded property or a 
combination thereof. a 


Fee 


Effective Date 


It will be recommended that the amendments be made effective for taxation years 
commencing after announcement date. It will also be recommended that taxpayer be 
permitted to elect to have the amendments apply to the 1994 and subsequent taxation — 
years of foreign affiliates where the taxpayer so elects in respect of all the taxpayer’s 
foreign affiliates [see “Global Section 95 Election” under 95(2)(a) — ed.]. 


Thank you for taking the time to express your concerns and we trust this letter ad- 
dresses most of them. 
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Yours sincerely, 
Brian Ernewein _ / : 
Director, Tax Legislation Division, Tax Policy Branch — 
(j) [ACB of partnership interest] — the adjusted cost base 
to a foreign affiliate of a taxpayer of an interest in a partnership 
at any time shall be such amount as is prescribed by regulation; 

Regulations: 5907(12) (ACB to foreign affiliate of interest in partnership). 

Proposed Addition — 95(2)(j.1), (j-2) _ 
(.1) [conditions for para. (j.2) to apply] — paragraph 
G.2) applies in respect of a particular taxation year of a foreign — 
affiliate of a taxpayer and in respect of a particular fiscal pe- 
riod of a partnership at the end of which a foreign affiliate of a 
taxpayer is a member of the partnership (which foreign affili- 
ate or partnership is referred to in this paragraph and paragraph 
(j.2) as the “operator” and which particular taxation year or 
particular fiscal period is referred to in this paragraph and par- 
agraph (j.2) as the “specified taxation year”) if in the specified — 
taxation year — 
(i) the operator carries on a business (referred to in this par- 
agraph and paragraph (j.2) as a “foreign business”), 
(ii) the foreign business. includes the insuring of risks, 
_ (iii) the foreign business is not, at any time, a taxable Cana- 
dian business, ] oF _ 
(iv) the foreign business is 
(A) an investment business, or 


- (B) a business whose activities include activities 
deemed by paragraph (a.2) or (b) to be a separate busi- 
ness, other than an active business, carried on by the af- 

- filiate, and : — 

(v) in respect of the foreign business, the operator would, 
were it a corporation carrying on the foreign business in 
Canada, be required by law to report to, and be subject to 
the supervision of, a regulatory authority that is the Super- 
intendent of Financial Institutions or a similar authority of a 

_ province; . a _ 
Related Provisions: 95(2)(k.7) — Tiers of partnerships. . 
.2) [policy reserves in respect of insurance busi- 
ness] — if this paragraph applies in respect of a specified tax- 
ation year of an operator, in computing the operator’s income 
or loss from the foreign business for the specified taxation year 
and each subsequent taxation year or fiscal period in which the 


foreign business is carried on by the operator 
(i) the operator is deemed to carry on the foreign business 
in Canada throughout that part of the specified taxation 
year, and of each of those subsequent taxation years or fis- 


cal periods, in which the foreign business is carried on by 


the operator, and : 
(i) for the purposes of Part XIV of the Regulations, — 


(A) the operator is deemed to be required by law to re- 


port to, and to have been subject to the supervision of, 
the regulatory authority referred to in subparagraph 
(B) where the operator is a li ‘ ; 
business is a life insurance business, the life insurance 


policies issued in the conduct of that business are — 


__ deemed to be life insurance policies in Canada; 
Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), 


subsec. 133(17), will add paras. 95(2)(.1) and (j.2), applicable to taxation years, ofa 
foreign affiliate of a taxpayer, that begin after December 20, 2002 (or after 1994 if 


the Fresh Start s. 95 Election is filed — see Application note to 95(1)"taxable Cana- 
dian business’). x a 


of a taxpayer resident in Canada that carries on an insurance business is eligible to 
claim certain policy reserves in connection with an insurance business in computing 
its foreign accrual property income. o 
New paragraph 95(2)(. 1) provides that new paragraph 


a particular taxation year of a foreign affiliate of a taxpayer and in respect of a partic- 


a life nes and the foreign 


Technical Notes: New paragraphs 95(2)G.1) and (j.2) ensure that a foreign affiliate 


95(2)G.2) applies in respect ol 
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ular fiscal period of a partnership at the end of which a foreign affiliate of a taxpayer 
is a member of the partnership (which foreign affiliate or partnership is referred t 
the “operator” and which particular taxation year or particular fiscal period 


ferred to as the “specified taxation year”) if in the specified taxation y 
+ the operator carries on a business (referred to as a oreign business 


__« the foreign business includes the insuring of risks, _ 


« the foreign business is not, at y time, a “taxable Canadian business (a 
defined in subsection 95(1)), . _ 


_« the foreign business is 
_. an investment business, Or 


— a business ‘the activities of which include activities deemed by paragray 
95(2)(a.2) or (b) to be a separate business, other than an active busine 
carried on by the affiliate, and — L : : _ 


__+ in respect of the foreign business, the operator would, if it were a corpor 
carrying on the foreign business in Canada, be required by law to report to, a 


_ be subject to the supervision of, a regulatory authority that is the Superintenden 
of Financial Institutions or a similar authority of a province. oe 


New paragraph 95(2)(j.2) provides that in computing an operator’s income or lc 

from the foreign business for the specified taxation year and each subsequent taxa 

tion year or fiscal period in which the foreign business is carried on by the operator 

_« the operator is deemed to carry on the foreign business in Canada through 

that part of the specified taxation year, and of each of those subsequent taxati 

_ years or fiscal periods, in which the foreign business is carried on by the ope 
tor, and a oo, 


"+ for the purposes of Part XIV of the Regulations. 


__— the operator is deemed to be required by law 


b to report to, and to have bee 

subject to the supervision of, the regulatory authority referred to in subpe 

graph 95(2)(.1)(v), and _ . 
i the operator is a life insurer and the foreign business is a life ins rar 
business, the life insurance policies issued in the conduct of that business ar 
deemed to be life insurance policies in Canada.  . 

For information about the new definition “taxable Canadian business”, see the co: 

mentary to subsection 95(1). ee 
In connection with the application of these new paragraphs, note the rule in» 
paragraph 95(2)(k.7). For detail, see the commentary for paragraph 95Q)K7). 
These new paragraphs apply to taxation years, of a foreign affiliate of a taxpayer, thé 
begin after December 20, 2002. These amendments are included in the Fresh Ste 

Section 95 Election package described [under 95(1)“taxable Canadian business’ 
Absent a Fresh Start Section 95 Election by a taxpayer resident in Canada in res: 
of the taxpayer’s foreign affiliate, subsection 1402(2) of the Regulations (which 
repealed by P.C. 1999-L154, SOR/99-269, dated June 23, 1999) ensures, if the fo 
eign affiliate of the taxpayer resident in Canada itself is the operator, that a re 
similar to the result afforded the foreign affiliate by new paragraphs 95(2)G.1) an 
(j.2) is afforded the foreign affiliate for the 1995 and prior taxation years of the fo 
eign affiliate of the taxpayer resident in Canada. _ es 
Related Provisions: 95(2)(k.7) — Tiers of partnerships. 


(k) [change in business — fresh start rule] — where, in< 
particular taxation year, a foreign affiliate of a taxpayer 


(i) carries on an investment business outside Canada and, it 
the preceding taxation year, that business was not an invest 
ment business of the affiliate (or the definition “investmen 
business” in subsection (1) did not apply in respect of thi 
business in the preceding taxation year), or 
(ii) is deemed by paragraph (a.1), (a.2), (a.3) or (a.4) to car 
on a separate business, other than an active business, and, 
the preceding taxation year, that paragraph did not apply ti 
deem the affiliate to be carrying on that separate business, . 
for the purpose of computing the income of the affiliate from th 
investment business or the separate business as the case may b 
(in this subsection referred to as the “foreign business”) for th 
particular year and each subsequent taxation year in which th 
foreign business is carried on, : 


(111) the affiliate shall be deemed 


(A) to have begun to carry on the foreign business in Cal 
ada at the later of the time the particular year began or tl 
time that it began to carry on the foreign business, and 


(B) to have carried on the foreign business in Cana¢ 


{ 


throughout that part of the particular year and each suc’ 
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subsequent taxation year in which the foreign business 
was carried on by it, 


(iv) where the foreign business of the affiliate is a business in 
respect of which, if the foreign business were carried on in 
Canada, the affiliate would be required by law to report to a 
regulating authority in Canada such as the Superintendent of 
Financial Institutions or a similar authority of a province, the 
affiliate shall be deemed to have been required by law to re- 
port to and to have been subject to the supervision of such 
regulating authority, and 


(v) paragraphs 138(11.91)(c) to (f) apply to the affiliate for 
the particular year in respect of the foreign business as if 


(A) the affiliate were the insurer referred to in subsection 
138(11.91), 


(B) the particular year of the affiliate were the particular 
year of the insurer referred to in that subsection, and 


(C) the foreign business of the affiliate were the business 
of the insurer referred to in that subsection; 


Proposed Amendment — 
k) [conditions for para. (k.1) to ap 
(k.1) applies in respect of a particular taxatior 
affiliate of a taxpayer and in respect of a particu 
riod of a partnership at the end of which a foreign affiliate of a 
taxpayer is a member of the partnership (which foreign affili-- 
ate or partnership is referred to in this paragraph and paragraph 
(k.1) as the “operator” and which particular taxation year or 
particular fiscal period is referred to in this paragraph and par- 
agraph (k.1) as the “specified taxation year) ik 

(i) in the spe kation year, the operator carries on a _ 
business (ref in this paragraph and, subject to para- 
graph (k.6). raph (k.1), as a “foreign business”), 
siness is not, at any time in the specified — 


business was not, 
aid 


usiness was not described in any of — 


at any time, a taxable 


ication: The February 27, 2004 draft legislation (Part 2 —- foreign affiliates), 
sec. 133(17), will amend para. 95(2)(k) to read as above, applicable to taxation 
irs, of a foreign affiliate of a taxpayer, that begin after December 20, 2002 (or after 
14 if the Fresh Start s. 95 Election is filed — see Application note to 95(1)“taxable. 
hadian business”). 5 ; ; o - > é 
e Fresh Start s. 95 Election is made, then in applying cl. 95(2)(k)\(iv)(C) for 
ation years, of all foreign affiliates of the taxpayer, that begin before December 
02, that clause is to be read in respect of those affiliates as follows: 
either : - _ 
(1) the foreign business was not described in any of clauses (iii)(A) to (C), 


or 


(ID the definition “investment business” in subsection (1) did not apply in 
respect of the foreign business in the specified taxation year; 
pplying subpara. 95(2)(k)(iv) (before the amendment above) to taxation years, of 
lign affiliates of a taxpayer, that end after 1999 and begin before December 21, 
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2002, that subpara. is, unless the taxpayer makes the Fresh Start s. 95 Election, to be 
read as follows: 


(iv) if the foreign business of the affiliate is a business in respect of which the © 
affiliate would, if the foreign business were carried on in Canada, be required 
by law to report to a regulating authority in Canada such as the Superintendent 

_ of Financial Institutions or a similar authority of a province, © 


(A) the affiliate is deemed to be required by law to report to and to be 
subject to the supervision of such regulating authority, and _ 


he affiliate is a life insurer and the foreign business of the affiliate 
ce business, the life insurance policies issued in the con. 
usiness are deemed to be life insurance policies in Cana 


ote Paragraph 95(2)(k) provides fresh start rules that, in general _ 


Technical 
terms, are triggered if there is one of two types of changes to the business activities — 
of a foreign affiliate of a taxpayer resident in Canada, namely: 

* in a particular taxation year, the foreign affiliate of the taxpayer resident in Can- 
ada carries on an investment business outside Canada and, in the preceding taxa- 
tion year, that business was not an investment business (as defined in subsection 
95) of the foreign affiliate,or = 


€ taxpayer resident in Can- 
4) to carry on a separate 
eceding taxation year, the 
be carrying on that separate 


* in a particular taxation year, the foreign aff 
ada is deemed by paragraph 95(2)(a.1) 
business, other than an active busin 

_ foreign affiliate was not deemed by that 
business. _ 


Paragraph 95(2)(k) refers to that investment business or that separate business as the 
“foreign business”. —“_eO—sSsSsSsa . 

The fresh start rules, set out in paragraph 95(2)(k), also apply where a foreign affili- 
ate of a taxpayer resident in Canada begins to carry on a particular business in the 
particular year and the particular business was an investment business of the foreign 
affiliate (or was comprised of activities deemed by paragraph 95(2)(a.1), (2.2), (2.3) 
or (a.4) to be a separate business, other than an active business, carried on by the _ 


's apply for the purpose of computing the foreign accrual 
PI), of a foreign affiliate of a taxpayer resident in Canada in respe 
ta , from a foreign business for a particular taxation year of the foreign _ 
affiliate and for each subsequent taxation year in which the foreign business is con- _ 
sidered to be carried on. In general terms, the fresh start rules provide for the follow- 
ing in computing the foreign affiliate’s FAPI in respect of the taxpayer from the — 
foreign business for those years: - 
_ + The foreign affiliate is deemed to have begun to carry on the foreign business in 
Canada at the later of the time the particular taxation year began and the time the 
foreign affiliate began carrying on the foreign business. The foreign affiliate is 
also deemed to have carried on the foreign business in Canada throughout that 
part of the particular taxation year and subsequent taxation year in which 
the foreign business is considered to _on by the foreign affiliate, 


* Where the foreign business is a busines spect of which the foreign affiliate 
_ would, if the foreign business were carr don in Canada, be required by law to 
report to a regulating authority such as the federal Superintendent of Financial 
Institutions or a similar authority of a province, the foreign affiliate is deemed to 
have been subject to the supervision of such a regulating authority. 


Paragraphs 138(11.91)(c) to (f) apply to the foreign affiliate in respect of the 
_ foreign business as if the foreign affiliate were the insurer referred to in subsec- 
_ tion 138(11.91), the particular taxation year were the particular year referred to _ 
_ in those paragraphs and the foreign business were the business of the insurer — 
tel n those paragraphs. © / _ 


1 subparagraph 95(2)(k) ensure that the income of the foreign 
gn business is calculated using Canadian tax rules. For exam- 
ing the foreign affiliate to be subject to the supervision of a regulat- 
rmits the foreign affiliate to claim certain reserves in respect of insur- _ 
1 connection with the foreign business. As well, there is a deemed 
disposition and reacquisition of property used or held in the foreign business immedi- 
ately before the beginning of the particular taxation year. The fresh start rules ensure _ 
that income or losses accruing in prior periods do not enter into the income calcula- _ 
tions for the foreign business in the particular taxation year or in subsequent taxation 
years. Y 


A number of amendments are made to these fresh start rules. Note that paragraph 
95(2)(k) is being divided into amended paragraph 95(2)(k) and new paragraph 
95(2)(k.1). Amended paragraph 95(2)(k) defines the circumstances to which the fresh 
start rules apply, and new paragraph 95(2)(k.1) contains the substantive provisions of 
the fresh start rules. : . 


Amended paragraph 95(2)(k) provides that new paragraph 95(2)(k.1) applies in re- 
spect of a particular taxation year of a foreign affiliate of a taxpayer resident in Can- 
ada and in respect of a particular fiscal period of a partnership at the end of which a 
foreign affiliate of a taxpayer resident in Canada is a member of the partnership 


(which foreign affiliate or partnership is referred to as the “operator” and which par- 
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ticular taxation year or particular fiscal period is referred to as the “specified taxation 
year’) if the following four conditions are met: . / 


* in the specifi ied taxation year, _ the operator carries on a pusiness (referred to ae 
amended paragraph 95(2)(k) and, subject to new pasigraph — 6), in ae 


ae oe », as a ee ede 


° the foreign business is not, at - time in the speci taxation yea a saab / 


Canadian business’, 


a ah : investment business (clause 952NIQNAD), 


— a business ‘the activities of which include activities deemed by any 
__ paragraphs 95(2)(a. 1) to (b) to be a separate business, other than an active — 


_ business, carried on by the foreign affiliate (clause 95(2 (GiB). or 


= a business he income fon which i is snghided by paragraph 95(2)() i in. a 


and 


‘puting: the foreign affiliate’s income Hop prope! for the ne taxation 
veal caus 95CONNENO), / 


* in the taxation year of the © fw affiling, or Gel oa of the ee 
‘that includes ie » that is bpmnediaely Dedore the. Desinming of fhe: rs 
taxation year) oe _ 


oe foreign affiliate or the partnership carried on the foreign business, 


the foreign business was not described i in any of clauses 95M KTINA, 6) 
oo and ©. C : 


In connection with the first of these conditions, see the oe to new subpar 


aa ihe foreign E business was not, at any, ha, a “taxable Canadian business” and 


graph 95(2)(k.6). - 
Letter from Dept. of Finance, January 8, 2001: 


Dear {xxx}: 


You 


have also. ee eee to paragraph 95(2)(6) of the Act. ‘The purpose _ 


of these amendments would be to permit a foreign affiliate of a Canadian multina- 
tional insurer to deduct reserves in respect of foreign life insurance policies in com- 
puting its foreign accrual property income. derived from carrying on a foreign life 


insurance business. We are sympathetic to this request. Consequently, we will rec- _ 


ommend such. amendments to the Minister of Finance. The amendments will be simi- 


lar to those sugs gested in oe letter and wiil be effective for taxation years ending ~ 


after 1999, 


Thank you fe binging these ‘matters to our attention, 


Yours sincerely, 


Related Provisions: 95(2)(k.7) — Tiers of partnerships; 253 — Whether business 


"Brian Ernewein / 
Director, Tax Legislation Division, Tax x Policy Bride 


carried on in Canada. 


eee pe 5907(2.9) (computation of earnings for preceding taxation year). 


o tod | in which the foreign ee is carried on uy the a 


__ Proposed Addition - — - 95(2)(k. 1)—(k.6) 


« 1) [change in business — fresh start rule] — if this 
_ paragraph applies in respect of a specified taxation year of an — 
operator, in computing the operator’ s income or loss from the 
foreign business, and in computing the operator’s capital gain 
of capital loss from the disposition of property used or held in — 
the course of carrying on the foreign business, for the specified . 


taxation year and each subsequent taxation year or fiscal pe- 


@ ‘the operator is deemed © 


(A) to have begun to carry. on the foreign biisingss | in 
_ Canada at the beginning de the specified taxation year, _ 


and 


: : (B) to canry on the tories nee in Canes sheouees 
_ out that part of the specified taxation year, and of each — 
_ of those subsequent taxation years or fiscal periods, in © 


_ which the foreign business is carried on by the operator, 


iy where, in respect of the foreign business, the operator 
would, if it were a corporation carrying on the foreign busi- 
ness in Canada, be required by law to report to, and be sub- 
ject to the supervision of, a regulatory authority that is the 
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ag of a province, 


ci guoh regulating authority, and 


(iii) paragraphs 13811 91)(c) to (e) apply to he opera 1 
for the specified taxation yea in are of the foreign D be 
os as if 


ance property in respect of the business” were read < 


the course of carrying on the insurance business”, a 


_eation of subparagraph (iii) and paragraph 13811. 91)(e) 


operator (which disposition is referred to in this subpar 
- graph as a 
_ property), 


Technical Notes: New paragraph 95(2)(k. 1) provides that, in computing the 0) ) 
tor’s income or loss from the foreign business, and in computing the operator’s cay 
tal gain or capital loss from the disposition of property used or held in the cour. 
carrying on the foreign business, for the specified taxation year and each subse 
taxation year or fiscal period i in which the Aon business is cane on ey the 
tor, ‘ - = 


« the operator is deemed : 
— to have begun to carry on the foreign busiest in Canada at he begin 


-—~ to carry on the foreign business in Canada throughout that part of the 5 


(subparagraph 95(2)(k.1)@)) 
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_ Superintendent of Financial Institutions ora similar auth 


(A) the operator is deemed to be ake be la 
_ port to, and to have been skies to’ a ae visi 


(B) if the. ‘operator | isa life insurer iad the fore gn t 
ness is a life insurance business, the life insurance pol: 
cies issued i in the conduct of that business are deemed te 

be life insurance policies in Canada, : 


(A) the operator were the insurer referred oi in subsec 
tion 1381.91), 7 
(B) the specified tu taxation year ne the Gperator were the 
particular taxation year of the insurer referred. toi in n tha 
subsection, _ - 
(C) the foreign business of the Sears were ‘he - 
ness of the insurer referred to in that subsection, an : 


() the reference in paragraph 13801 91)(e) to 
perty owned by it at that time that is designated 1 ins 


a reference to “property owned or held by it at that. tim 
that is used or held by it in the particular taxation yea 


(ivy if a particular property is deemed, because of the appl 
have been disposed of in the preceding taxation year by tk 


“particular eee As oe ee 


_ (A) the amount of the foreign affiliate’s 's income, gain 
loss (which income, gain or loss is referred to in th 
_ Subparagraph as the “deferred amount”) derived fro 
the operator’s income, gain or loss from the parne 
disposition of the particular property — 


Di is to be included in computing the foreign afl 
ate’s income, gain or loss for its taxation year th 
includes the last day of the operator’s taxation y 
or fiscal period in which the particular properts 
disposed of by the operator in a disposition that 
not the particular disposition, and — 


(ID) is not to be included in computing ‘the force 
affiliate’s income, gain or loss for its taxation ye 
that includes the last day of the operator’s taxatio 
year that includes the time of the a dispo 
_ tion of the particular property, and — - 


(B) the portion of the income taxes oad By the forei 
affiliate to, or recovered by the foreign affiliate fr 
the government of a country other than Canada that m 
reasonably — be considered to relate to the deferr 
amount is not to be included in determining inco 
_ tenes paid to or recovered in respect of any other 1 
_ come, gain or loss of the foreign affiliate; 


the Peed taxation year, and 


fied taxation year, and of each of those subsequent taxation years or fis 
periods, in which the foreign business is carried on by the operator, 
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_* where, in respect of the foreig en ‘business, the operator would, if it were a corpo- 
ration carrying on the foreign business in Canada, be required by law to report 
0, and be subject to the Supervision of, a regulatory authority that is the Superin- 
“tendent of Financial Institutions or a similar authority of a Province, 


— the operator is deemed to have been required by law to report to, and ta ie 
been subject to Ee supervision of, such regulating antiority oe 


‘the operator is a life i insurer ud the foreign busine 
siness, the life i insurance policies issued in the. con 
med. to be life i insurance oe in Canada, 


= — the specified taxation year oo the operator were the Re 
: of the insurer referred to in that ee : 


“the foreign busines . 
1% in ee subsect 


if a cla property is deemed, boca of the. Se 

5(2)(k 1)(ii) and ‘paragraph. 138(11. .91)(e), to have been disp 
ing taxation year by the Operate (which disposition i is 
graph as a “particular disposition” of the particular 


e€ amount of the foreign affiliate’s income, gain 
or loss is referred to in this Subparagraph | 

de ed from the operator’ s income, gain or loss. 

nn of the particular Property - 


is to be included i in computing the forcign ; atfili 
for its taxation year that includes the last day of 
year or fiscal period in which the particular pr 
he ee ina a te is not the tide 


ncome, gain or 
Toss er its taxation ‘year rthat includes the last day of ihe ae s taxa- 
tion year that. ch . 


a the a affiliate. | 


ey foreign affiliate directly carries on the ae 
ip ved —_ ead carries on the particular bi iness fo the 


amendments ensure that the fresh start rules are no longer triggered if the 


r begins to carry on the particular business in the specified taxation year and 
Mt carry on the particular business in the preceding taxation year. However, it is 


detail 


he amendments ensure that the type of change in business activities that trig- 
fresh start rules a change that meets the following conditions: 


, see the commentary to. new paragraphs 95(2)(j.1) and (j.2). 


the specified taxation ee the operator carries on a business (a “foreign 


usiness”), 


= an investment business, 


laine : 


ered 1 fo relate 16 the deferred amount is not 1 
come taxes paid to or recovered i in eee of 


usiness) or to 


such a Situation, new paragraphs 95(2)(j.1) and (j.2) may apply. For 


WwW 
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—a business whose activities include activities deemed by any of paragraphs — 
95(2)(a.1) to (b) to be a separate business (other than an active business) 
carried on by the foreign affiliate, or 


— a business the i income from which is included by paragraph 95(2)(1) in com- 


puting the foreign affiliate’s income from propery for the svecified taxation 
year, : DO 


* in the preceding taxation year or r fiscal period, the eu affiliate or the partner- 
ship carried on the foreign business, an ] 


° in that ) ‘ 
- scribed 


eeding, taxation year or fi 
ly of clauses 9S(2)(k yi) 
Fourth, new paragraph 95(2)(k) provides | 
triggered, the foreign business of the Operator 


foreign business was not de- 


the fresh start rules to be 


* cannot, at any time in the specified taxation year, » a taxable Canadian business 


of the ae and 


at any time in the preceding teation year or fiscal period, have been a 
pee Yasinese o the rien alee ° or ‘the — 


k.1) once that life insurance alice: eae a a - 
ffiliate of a os resident i in Canada i in the ponitel of L 
/ li 


ane es of a province in respect of the. oan - 
operator were a corporation carrying on the foreign business, 


. the foreign business is a life i insurance business, a 


* the operator is a life i insurer. 


This: new rule ensures that the operator is eligible to aim ce certain 1 POrey Teserves in 
connection with the life insurance business. 


Sixth, new paragraph 95(2)(k. 1) mak 
138(1 ue 91)(e) to the fresh start rules, th 
“property owned by it at that time that 
the business” is to be read as a reference ti 
that is used or held by the insurer in the pa 
carrying on the insurance business”. 


in applying paragraph 
aragraph 1380 1.91)(€) to 
property i in respect of 
or held by it at that time 
ta tion year in the course of 


a 


Seventh, consequential to the repeal oF paragr ph 136 Ge. the jeference. in the 
fresh start rules, to ‘ ‘paragraphs 138(11, 91){c) to (” is changed to read “paragraphs 
et 1. 9D©) to (ey. For more detail, see the commentary to subsection 138(1 1.91). 


graph 95(2)(k. 1Giv) provides that the income, gain or loss from the _ 
deemed d position ofa particular | property under subparagraph 95(2)(K.1) Gil) is only 
to 5 incl computing the foreign affiliate’s income, gain or loss in the taxation 
} y is disposed of in a transaction other than the deemed _ 
ognition of foreign income tax recoveries paid or recovered that . 
efe oe) income, gain or loss is to matched with the recognition 


ow d k 1) aol to taxation years of eas abiiats ef a 
taxpayer res. anada that begin after December 20, 2002. These amendments _ 
are includec he Fresh Start Section 95 Election package described [under _ 
95(1)taxabl Ca adian business” — ed.) : 


However, note that this set of proposals Sets out a number of transitional rules with 
respect to the - application of paragraphs 95(2)(k) and (k.1). 


First, in applying new paragraph 95(2\(k. 1) for ta: ation years, ofa foreign affiliate of 
the taxpayer. that begin on or before February 27, 2004, that Lean is to be read 
without reference to subparagraph 95(2)(k. 1) Gv) 
Second, in the case where the taxpayer has ma 
tion, in applying new clause 95(2)(k)Gv)(C) 
ates of the taxpayer, that begin before Dece 
respect of those affiliates as follows: — 
(C) either 


(D the foreign business was not ee any of clauses (iii)(A) to ©), 
or 


d Fresh Start Section 95 Elec- 
on years, of all foreign affili- 
2, that clause is to be read in 


(ID) the definition “investment business” in subsection (1) did not apply in 
tespect of the foreign business in the specified taxation year: 


Third, in applying existing subparagraph 95(2)(k)(iv) to taxation years, of foreign 
affiliates of a taxpayer, that end after 1999 and begin before December 21, 2002, that 
subparagraph is, unless the taxpayer makes a valid Fresh Start Section 95 Election, to 
be read as follows: — 


(iv) if the foreign business of he affiliate i is a business in respect of which the 

affiliate would, if the foreign business were carried on in Canada, be required 
by law to report to a regulating authority in Canada such as the Superintendent 
of Financial Institutions or a similar authority of a province, 


(A) the affiliate is deemed to be required by law to report to and to be 
subject to the supervision of such regulating authority, and 
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(B) if the affiliate is a life insurer and the foreign business of the affiliate 
is a life insurance business, the life insurance policies issued in the con- — 
duct of that business are deemed to be life insurance policies | in a 
and 


Example — 
Facts : - - oo . : 
Forco, a wholly-owned foreign affiliate of Canes, is deaaed to carry on an in- 
vestment business. The principal purpose of Forco’s business is to derive income 
from trading or dealing in securities. The particular taxation year of Forco in 
respect of which paragraphs 95(2 tk) and (k.1) apply to the investment business — 
is its taxation year ended December 31, 192) (us 199) taxation year ”). Forco | 
had acquired only one security for $10 million. The fair market value of the 
security was $12 million at the end of its taxation year that ended on December : 
31, 1994 (its “1994 taxation year”). Assume, for the purposes . this Geis 7 
that Canco has made a valid Fresh Start Section 95 Election, _ 
: Application of paragraphs 9S(2)(k) and (k.1) 


Forco is deemed to have, at the end ofi its [ 994 taxation year, Beposed of all the 
securities used or held by it in respect of the investment business. The amount of 
$2 million (i.e., $12 million minus $10 million) would be added to the “earn- — 
ings” of Forco in the taxation year in which it disposed of the sec uriLies. Follow- 
ing the deemed reacquisition of the securities at the beginning of its ‘1995 taxa- 
tion year, Forco would have $12 million as the cost of its securities ‘or the 
purposes of computing its income from the investment business. For additional — 
detail, refer to the commentary to subsection 5907(2.9) of the Regulations. 


_ Related Provisions: 95(2)(k.7) — Tiers of partnerships; I5(2NY) — Meaning of - 
“government ofa country’, 253 — Whether business carried on in Canada. | 


Regulations: 5907(2.9) (computation of earnings for preceding taxation year 
5907(2.91) (property deemed disposed of and reacquired). _. : 
(k.2) [conditions for para. (k.3) to. apply] - ~— ah 
(k.3) applies in respect of a particular taxation year ofa foreign | 
affiliate of a taxpayer or in respect of a particular fiscal period 
of a partnership at the end of which a foreign affiliate of a tax- _ 
payer is a member of the partnership (which foreign affiliate or — 
partnership is referred to in this paragraph and paragraph k. 3) 
as the “operator” and which particular taxation year or particu- _ 
lar fiscal period is referred to in this paragraph and asagraph 
(k.3) as the “specified taxation year) if 


(i) in the taxation year of the affiliate, or fiscal ban of the — 
partnership, (which taxation year or fiscal period is referred 
to in this paragraph and paragraph (k. 3) as “the preceding 

taxation year”) that includes the day immediately before the _ 
beginning of the specified taxation year, the affiliate or 
partnership carried on a business (which is referred to in 
this paragraph and, subject to paragiaph (k. 6), i in paragraph 
{K.3), asa “foreign business’ . — 
(ii) the foreign business was not, at any time in the aoe : 
ing taxation year, a taxable Canadian business, ] 


(iii) in the preceding taxation year, the foreign business ¥ was 
(A) an investment business, 


(B) a business whose activities incladed activities 
deemed by any of paragraphs (a.1) to (b) to be a sepa- 

rate business, other than an active business, cance on 
by the affiliate, or _ 


(C) a business the income fom wich is s jncluded: by 
paragraph (1) in computing the affiliate’s income from 
property for the pee’ taxation = ane 5 


(iv) either 


(A) at any time in the gechel axation. year, - the opera- _ 
tor carries on the foreign business and — _ 


@) the foreign business is an active business that is 
not a taxable Canadian business, or 


(II) all or substantially all of the fair ake value of 
the property of the operator used or held by the oper- 
ator in the course of carrying on the foreign business 
is attributable to property of the ue that is. eX 
cluded property, or 


(B) at no time in the specified taxation year does a 
operator carry on the foreign business; 


Technical Notes: New paragraphs 95(2)(k. 2) and (k. 3) operate together and, in 


oe partnership carried on a business (which is referred to in | paragraph 95(2)¢ 


general terms, provide for fresh start rules that are triggered if a business carried on _ 
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a busiriess ofa eres of which ‘the: ‘freien affiliate is 

part ular taxation year of the foreign affiliate or in a particular fi 
partnership | (as the case may be), an active business. e fresh star 
computing the foreign affiliate’s foreign accrual property income (PAPD) i i 
of the taxpayer from that business for the preceding taxation year cal pe 


Paragraph 95(2)(k.2) provides that paragraph 95(2)(k. 3 applies i in respect 0 
ular taxation year of a foreign | affiliate of a taxpayer or in respect of a particular 
period ofa partnership at the end of which a foreign affiliate of a taxpay risat 
ber of the partnership (which foreign affi iate or partnership i is referred to as the “op: 
erator” and which particular taxation year or particular scal period is referred toa 
the “specified taxation year”) if the following four conditions are met 


‘+ in the preceding taxation year of the foreign affiliate or fiscal period of the 
nership (which taxation year or fiscal period is referred to in this paragraph 
paragraph (k.3) as the “preceding taxation year”) that includes the day imme 
ately before the beginning of the specified taxation year, the foreign affili 


- and, oan to ea - in on 95(2){k. ), as the 


business’ 


te foreign pavikess was not, any thee n the pre ding taxation year, 


: i Canadian business”, 


oi in ‘the preceding taxation year, ‘the: foreign business was 
- an investment business a poe 2A), 


— a a business whose activities included acti ities deemed by any £ paragr 
- -95(2)a. 1) to (b) to be a separate business, other than an active bus 
carried on by | the affiliate (clause 95(2){K. 2)niB)); 0 


a business the i income fon which i is included by paragrap 
_ puting the affiliate’s income from property for that rs taxation 
or ‘fiscal period (clause Pa oe, and 


° either 


— at any time in tlie specified taxation a year the operator carries on ‘the forei, 
business, and — 


«the foreign business is an active bees that i is not a “taxable Can 
ee (subelau ; 952k. 2ytivy(ANC or ae 


. al or subseut ally all of the ou market value of & property of t 
operator used or held by the operator in the course of carrying 0 
_ foreign business is attributable to property of the hes that 
cluded property (subclause 95(2)k. 2)(iv(A)ID), or 


— at no time in the specified taxation year does the operator “a on a 
eign business. - : 


‘connection with the fe 0 
subparagraph 95(2)(k.6). 


For detail on the new definition 
subsection 95(1). . 


hese four ee the cnn 0 


Saxe 2 Canadian a see the comment 


The fresh start rules in paragraph 952). 3) brevidets that, in computing the oper 
income or loss from the foreign business and in computing the operator’s capit 
or capital loss from the disposition of property used or held in the course of carry: 
on the foreign business, for the preceding taxation year or fiscal period referred t 
paragraph 95(2)(k. 2) and for the specified taxation year of the eo and the 
ator’ Ss subsequent taxation years: or fiscal periods, : 


_ the operator is deemed to have ceased t to carry on the foreign business i in » Can 
at the beginning of fe speciticd taxation. 1 and : 


_¢ subject to subparieraph 95(2)(k, 3)(ii), paragraphs 13811 91NC) to ( 
/ ne ie Operator for the specified taxation year in respect of the foreign busir 


| the operator were ‘the “insurer ” referred to in subsection 138(11 ol 


~~ the specified taxation year of the ‘operator were the “particular taxation 
of the i insurer referred to in that paeetion, 


the foreign bcs ott the operator were the business = be insurer refe 
to in that subsection, —__ - 


the reference in paragraph. 138(11 91) to o “property owned by it 
time that is designated insurance property in respect of the business’ 
read as a reference to “property: owned or held by it at that time that is t 
or held by the insurer in the particular t taxation yeat in the « course of carry 
on the insurance business”, and : ee 


where, under subpaeroh 95(2\(k. 3)Gii), the taxpayer elects in pres 
manner and within the prescribed time (see proposed new section 5! 

— the Regulations), to have that subparagraph apply in respect of ev 

perty that is deemed, because of the application of subpar. 
95(2)(k.3)(i) and paragraph 138(11.91)(e), to have been disposed of in | 
specified taxation year by the operator (each such property referred to as i 
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“particular property” and each such disposition referred to as the “particular 
disposition” of the particular property”), the following rules apply: 


* the amount of the foreign affiliate’s income, gain or loss (which income, 
gain or loss is referred to as the “deferred amount”) derived from the 
operator’s income, gain or loss from a particular disposition of a particu- 
lar property 
_~= Is to be included i in computing the foreign affiliate’ 

property income in respect of the taxpayer for th 
taxation year that includes the last of the ope 
fiscal period in which the particular propert 
operator in a disposition that is not the pe 


Ss foreign accrual 


_ — Is not to be included in computing the foreig 
crual property income in respect of the taxpay: 
filiate’s taxation year that includes the last day ¢ 
ation year or fiscal period that includes the ti 
disposition of the particular property, and _ 


the particular 


the portion, of the income taxes paid by the foreign affiliate to, or recov- 

ered by the foreign affiliate from, the government of a country other 

than Canada that may reasonably be considered to relate to the deferred 

amount is not to be included in determining income taxes paid to or 
recovered i resp : other i income, gain or 

affiliate. 


Paragraphs 95(2)(k-2) an 
business in the specified t: ear was not an active busines 
preceding taxation year or , as the case may be, any a 
be included in computing th “API of the foreign affiliate in that preceding taxation 


at, if a fortes busin 


year or fiscal period. The active business i income of the foreign affiliate will reflect _ 


income, gains and losses accruing in the specified taxation year and in subsequent 
taxation years or fiscal periods, as the case may be. The referenc in subsection 
95(2)(k.3), to paragraphs 138(11. 91)(c) to (e), ensures that, imm 
beginning of the specified taxation year, there is a deemed disp 
feacquisition of property used or held in the foreign business 


New paragraphs 95(2)(k.2) and (k.3) apply to taxation. years 0 
taxpayer that begin after December 20, 2002. However, ‘ 
that. i 


the ta payer, that begin on or before February 27, 2004, 
wi out reference to subclause 95(2)(k. 2)(ivANCD. : 


Forco, a wholly-owned foreign affiliate of Canco, carried cular busi- 
ness that was an investment business throughout its taxation year that ended 
_ December 31, 2004. Forco is resident in a country that is a designated treaty 
country for the purposes of Part LIX of the Regulations, In its taxation year that 
_ ended December 31, 2005 (i “2005 Hansa? year’), bisiness activities consti- 
tute an active business 


Fo orco. owned capital 


: held of carrying on this b 
__ that taxation year, th rket value of Forco's capital property was $10 
million and the fair me alue of its inventory was $4 million. 


_ Application of paragraphs 95(2)(k. 2) and (k.3) 


Forco would be deemed to have, immediately before the end of its its 2004 taxation 
year, disposed of all of its property for proceeds equal to fr ake value of 
4 that property at that time. 


Foreo would 
minus ‘36 mil- 


_ In connection with the deemed disposition of the capital , prope 
be deemed to have a capital gain of $4 million (i.e., $10 1 
lion). Therefore, the taxable capital gain would be $2 mil 
payer election described below, the $2 million of taxab 
included in computing Forco’s FAPI for the 2004. taxa 
deemed reacquisition of the capital property at the end 0) 
reo would have a cost in the amount of $10 million te 


Subject to a taxpayer election described below, in connectio 
disposition of the inventory, Forco would be deemed to have 
n that would be included in computing the foreign accrual property income of 
__ Forco for its 2004 taxation year. Following the deemed reacquisition of the in- 

_ ventory at the end of its 2004 taxation year, Forco would have @ cost in the 
amount of $4 million for the inventory. 


_ For fresh starts in taxation years of a foreign affiliate of a aae resident in 
Canada commencing after December 20, 2002, where the taxpayer elects (sub- 
paragraph 95(2)(k.3)(iv)), the gain and income arising because of the applica- 
ton of paragraph 95(2)(k.3) can be recognized by the foreign affiliate in the 
_ year the property is disposed of by foreign affiliate in a disposition other a dis- 
position deemed, because of the application of subparagraph 95(2)(k.3)(ii) and 
_ paragraph 138(11.91)(e), to have occurred. 


Related Provisions: 95(2)(k.7) — Tiers of partnerships. 


(k.3) [fresh start rule where business becomes active 
business] — if this paragraph applies in respect of a speci- 


ed gains will — 


ihe a cost 7 


t the end of 


S. 95(2)(k.3) 


_ fied taxation year of an operator, in computing the operator’s 
income or loss from the foreign business, and in computing the 
operator’ S$ capital gain or capital loss from the disposition of 

property used or held in the course of carrying on the foreign 

business, for the preceding taxation year or fiscal period re- 
ferred to in paragraph (k.2) and for the specified taxation year 
of the operator at the Le S a taxation years or 
fiscal periods — 


© the operator is deemed to 
foreign | business in Canada t the 
taxation year, 


(ii) subject to began Gi, paragraphs 138(11. 91N60) 
to (e) apply to the operator for the specified taxation year in 
__ fespect of the foreign business as i 


e ceased to carry on the 
eginning of the specified 


A) the operator were the i insurer referred to in abe 
i 13811. 91), 


the specified taxation year of the operator were the 
cular taxation ent of the i insurer ee to in that 


ign business of the Operator were the busi- | 
) the i insurer referred to in that subsection, 


_(D) the reference in paragraph 138(11.91)(e) to * ‘pro-- 
_perty owned by it at that time that is designated insur- 
ance property in respect of the business” were read as a 
reference to “property owned or held by it at that time 
that is used or held by it in the particular taxation year in 
_the course of carrying on the insurance business”, and 


prescribed manner and 
subparagraph apply 
_in respect of each property is deemed, because of the 
application of subpar: Gi) and paragraph 
138(11.91)(e), to have been disposed of in the specified 
_ taxation year by the operator (each such property referred . 
_ to in this subparagraph as a “particular property” and each 
_ such disposition of a particular property referred to in this 
_ subparagraph as a “particular disposition” of the particular 
property) 
‘the amount of the foreign affiliate’s income, gain or 
1ich income, gain or loss is referred to in th 
graph as the “deferred amount’) derived fror 
rator’s income, gain or loss from a particular . 
on of a particular property 


(iii) where the taxpayer so el 
the prescribed tim 


( is to be included in computing the foreign affili- 

_ ate’s foreign accrual property income in respect of 

_ the taxpayer for the foreign affiliate’s taxation year 

that includes the last day of the operator’s taxation 

year or fiscal period in which the particular property 

__ is disposed of by the operator in a disposition that is 
not the particular disposition, and 


Il) is not to be included ‘computing the foreign 
_affiliate’s foreign accrual property income in respect 
of the taxpayer for the foreign affiliate’s taxation 
year that includes the last day of the operator’s taxa- 
__ tion year or fiscal period that includes the time of the 
particular disposition of the particular property, and 


_(B) the portion of the income taxes paid by the foreign 

_ affiliate to, or recovered by the foreign affiliate from, 
_the government of a country other than Canada that may 
reasonably be considered to relate to the deferred 
amount is not to be included in determining income 
taxes paid to or recovered in respect of any other in- 
come, gain or loss of the foreign affiliate; 


Technical Notes: See under 95(2)(k.2) above. 


Related Provisions: 95(2)(k.7) — Tiers of partnerships; 95(2)(y) — Meaning of 
“government of a country”. 


S. 95(2)(k.3) 


Regulations: 5907(2.91) (property deemed disposed of and ee 5918 (pre- 
scribed manner of making election under 95(2)(k. 3)Gii). 


(k.4) [fresh start rule where income partly taxed in 
Canadel —— if at any time a foreign affiliate of a taxpayer res- 
ident in Canada, or a partnership at the end of the fiscal period 
of which includes that time a foreign affiliate of a taxpayer 
resident in Canada is a member of the partnership, (which for-_ 
eign affiliate or partnership is referred to in this paragraph as 
the “operator”), carries on a business both outside Canada and 
in Canada and income from the particular part of that business | 
‘that is carried on in Canada is income from a taxable Canadian 

business, the following bees 7). le the a = 
paragraphs (k) to (k. 3): . 


@ the particular part of the business i is deemed. to be, at that 


time, a separate business, — 


Gi) the assets used, or held, at that time. nuanly in the 
course of carrying on the particular part of the business are 
deemed to be, at that time, used or held i in the course of 
carrying on the separate business, / 


(iii) any liability incurred, and any oe established. at 


that time in the course of carrying on the particular part of 
the business are deemed to be, at that time, incurred or es- 
tablished in the ¢ course of ee on the oe Dosis: 
and / - Lo oo 
(iv) the tratisactions conducted at that time in the cole 
part of the business are deemed to be transactions con- 
ducted, at that time, in the separate business; - : 
Technical Notes: The fresh start rales provided for in new paragraphs 95(2)(k) aid 
(k.1) and in new paragraphs 95(2)(k.2) and (k.3), respectively, do not apply to a busi- 
ness the income from which is subject to tax under Part L of the Act. New paragraph 


95(2)(k.4) provides for a rule to deal with the situation where i income e from | part of the 
business is subject to tax under Part I of the Act. 


New paragraph 95Q){k. 4) ‘provides that, if at any time a ae -gfGiliate of a tax- 
payer resident in Canada, or a partnership at the end of the fiscal period of which 


includes that time a foreign affiliate of a taxpayer resident in Canada is a member of 


the partnership, (which foreign affiliate or partnership is referred to as the “opera- 
tor’), carries on a business both outside Canada and in Canada and income from that 
particular part of that business that is carried on in Canada is income from a taxable 
Canadian business, the following rules apply for the paosss of Parpernhs i : 
to k. 3 ): : 


+ the particular part of the business. is deemed to be, at ie time, a separate 
_ pUSIDESs, _ 


* the assets nel or held, aL that time primarily i in the course of carrying on the 
particular part of the business are deemed to be. at that time, used, or held in the 
_ course of carrying on the spas business, | 


* any liability incdusd. and any reserve established, at that time in the course of 
carrying on the particular part of the business are deemed to be, at that time, 
ee or established in the course of carrying on the separate business, and 


- ae transactions: conducted at that ti time in the particular part of the business are 
deemed to be transactions conducted, at that time, in the separate business. _ 


New paragraph 95(2)(k. 4) applies to taxation years, of a foreign affiliate of a tax- 
payer, that begin after December 20, 2002. This new paragraph is included in the 
Fresh Start Section 95 Election pine: described {under ot i taxable fanadian 
business” — ed.] Lo 


Related Provisions: 95(2)(k y — Tiers of anes 253 SS - Whether business 


carried on in Canada‘ 


 (k.5) [conditions for para, ts 6) to Spi garcia 
(k.6) applies for the purposes of paragraphs (k. De as ik. ih in 


respect of a particular business of an operator if — 
(1) the particular business is the operator’s ‘eicigt business 


_ for the specified taxation year described in paragraph (k) or : 


_ for the preceding taxation hae described } in D epategran) 
(k.2)(i), and 


Gi) the activities of the nee business ie that specified 
or preceding taxation year include particular activities 


deemed by any of paragraphs (a.1) to (b) to be a separate _ 
business, other than an active business, carried on by the — 


foreign affiliate for that specified or preceding taxation year 
and the particular activities were not all the activities of the 
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"particular: business i in \ that aero or r preceding taxatis 
Pies : 


ond (k oO _ oo 
New ‘paragraph 952)(k. S) provides thor new panei 95(2)k 6) applies for th 
purpose of ae Sey 1) and (kK.3) 1 in ee of a ae busine S 

operator a - 2 


"ceding taxation year, ie 


_ « the activities of the particular business for that specified or preceding taxa 
_ year include particular activities deemed by any of paragraphs 95(2)(a.1) to 
to be a separate business, other than an active business, carried on by the foreign 
affiliate and the particular activities were not all the activities of Me Pe i 
business i in that specified or preceding taxation year. 


New subparagraph 9S(2){k. 6) oe shat in _— fo 950 
(ko), 
» the part of the particular: business des consists of activities deemed by a 
paragraphs 95(2)(a.1) to (b) to be a separate business, other than an active bus . 
“ness, carried on by the foreign affiliate for a taxation year or fiscal period re- 
ferred to in paragraph 95(2)(k.1) or (k.3), of the operator, is deemed to be 
operator’s foreign business carried on in that taxation dae or fied peroe (s 
ee 9S5(2)(k. 6)i), ; : : 


e 


the assets used or held by the operator co in the course of a 
activities deemed by any of paragraphs 95(2)(a.1) to (b) to be a separate b 
"fess, other than an active business, carried on by the foreign affiliate for ata 
tion year or fiscal period, referred to in paragraph 95(2)(k) or (k.2), of the oper 
tor, are deemed to be assets used or held by the operator i in the course of c 
on the foreign business in iat taxation | year. or fiscal pee (subparagy 
— 95Q)(k 6\4ii)), _ _ : 


the portion of the Liabilities roued and the portion of the Sone establish 
_ in the course of carrying on activities deemed by any of paragraphs 95(2)a.1) 
_ (>) fo be a separate business, other than an active business, carried on by 
foreign affiliate for a taxation year or fiscal period, referred to in paragrap 
95(2)(k) or (k.2), of the operator, are deemed to be liabilities incurre 
reserves established in the course of carrying on the foreign business i in e t tax: 
tion year or fiscal period (subparagraph 95(2)(k. 6)(iii)), and — 


e 


e 


subject to subparagraphs 95(2)(k.6)(ii) and (iii), the transactions conducted i 
_ course of carrying on activities deemed by any of paragraphs (a.1) to (b) to be 
separate business, other than an active business, carried on by the foreign affil 
ate for a taxation year or fiscal period, referred to in paragraph 95(2)(k) or 
of the operator, are, to the extent that those transactions relate to those acti 

_ deemed to be transactions conducted in the course of carrying on the fore 
business in that taxation year or fiscal period (subparagraph 95(2\k. 6)(iv)). 


New paragraphs 95(2)(k.5) and (k.6) apply to taxation years, of a ae affilia 
a taxpayer, that begin after December 20, 2002. 


These new paragraphs are included in the Fresh Start Section 95 Election packs 
described [under 95(1)° ‘taxable Canadian business” — ed.] ; 


Related Provisions: 952k. De Tiers of partnerships. 


-(k.6) [application rule for para. (k.1) or (k. 3)] if hi 
"paragraph applies in respect of the particular business of 

__ Operator, in applying paragraphs (k.1) and (k. 3), 
(i) that part of the particular business that consists. of acti 
_ ties deemed by any of paragraphs (a. 1) to (b) to be a se 
rate business, other than an active business, carried on b 

the foreign affiliate for a taxation year or for a fiscal peri 

_ referred to in paragraph (k. 1) or (k.3), of the operator. 
deemed to be the operator’s ONC e business carried 

that taxation year or fiscal period, — 


_ (ii) the assets used or held by the operator ornare in 
course of carrying on activities deemed by an 
paragraphs (a.1) to (b) to be a separate business, other 

an active business, carried on by the foreign affiliate 
taxation year or for a fiscal period, referred to in paragrai 
(k) or (k.2), of the operator, are deemed to be assets used 

_ held by the operator in the course of carrying on the fore 

_ business in that taxation year or fiscal period, 


(iii) the portion of the liabilities incurred, and the portion 
the reserves established, in the course of carrying onactiv 
ties deemed by any of paragraphs (a.1) to (b) to be a se 
rate business, other than an active business, carried on b: 
the foreign affiliate for a taxation year or for a fiscal perio 
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referred to in paragraph (k) or (k.2), of the operator, are 
deemed to be liabilities incurred and reserves established in 
the course of carrying on the foreign business in that taxa- 
tion year or fiscal period, and 2 Oe 6 45 
(iv) subject to subparagraphs (ii) and (iii), the transactions 
conducted in the course of carrying on activities deemed by 
any of paragraphs (a.1) to (b) to be a separate business, 
_ other than an active business, c 


urying on the 
ation year or fiscal period; 
otes: See under para. (k.5) above. er 


! foreign business in that tax 
Technical N 


para. (iv), and para. (k.2) is 
Related Provisions: 95(2)( 


| Proposed Addition — 95(2)(k.7) 

(k.7) [tiers of partnerships] — if a person is (or is deemed 
__ by this paragraph to be) a member of a partnership and that 
__ Partnership is a member of another partnership. — 
_ (i) in applying paragraphs (a.1) to (b), Gg.) 
and the definition “taxable Canadian busin 
tion (1), the person is deemed to be a me 


“parmership, and == 
(ii) in applying the definition “taxable Can 
in subsection (1), the person’s share of th 


of the other partnership is deemed to be equal 
hich the person I 


of that income or loss to w 
indirectly entitled; — _ 
Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), 
ubsec. 133(17), will add para. 95(2)(k.7), applicable to taxation years, of a foreign 
ffiliate of a taxpayer, that begin after December 20, 2002 (or after 1994 if the Fresh 
tart s. 95 Election is filed— see Application note to 95(1)“taxable Canadian 
‘usiness”). . _ _ . 

echnical Notes: New para; 
plying paragraphs 95(2)(a.1) 1 
ition “taxable Canadian busine 


urposes of - 
and the defi- 


S(2k.7) contains files fo 
(j.1) and (j.2). (k) to (k.6) and (1) 
@ in subsection 9), 


his new paragraph provides that, if a person is (or is deemed by that paragraph to 
©) a member of a partnership and that partnership is a member of another 
Ship, 2 gee 


(i) in applying paragraphs 95(2)(a. 1) to (b), G-1) and G.2), (k) to (k.6) and (and 


_ the definition “taxable Canadian business” in subsection 95(1), the person is 
deemed to be a member of the other partnership, and > 


ii) in applying the definition “taxable Canadian business” in 
person's share of the income or loss of the other partnershi 
jual to the portion of that income or loss to which the per: 
idirectly entitled. LD 


or loss, C 
paragraph 95(2)(k.7) applies to taxation years, of a foreign affiliate of a tax- 
yer, that begin after December 20, 2002. This new paragraph is included in the 
“esh Start Section 95 Election package described [under 95(1)“taxable Canadian 
Asiness” — ed] a 
‘ttter from Dept. of Finance, April 19, 2006: 
ee [xxx]: 


m writing in response to your many recent letters, e-mails and phone calls relating 
ertain narrow issues arising from the foreign affiliate proposals announced on 
aty 27, 2004 by the Minister of Finance. 


paragraphs 95(2)a) and (0) of the Act 


0posed paragraph 95(2)(q) of the Income Tax Act (the “Act”) deems partnership 
ests in a particular partnership that are owned (or deemed by that paragraph to be 
| med) by another partnership to be owned by the members of that other partnership. 
‘ls, those partnership interests deemed by draft paragraph 95(2)(q) to be owned by 


— 
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a member of the other partnership can be taken into account in applying the 1% and 
10% ownership tests in draft subparagraph 95(2)(0)(4i) in determining, under para- 
graph 95(2)(o), whether that member is a “qualifying member” of the particular 
patthersip, : 


You note, however, that the preamble of draft paragraph 95(2)(o) requires a person to 
be a member of the particular partnership in order to be considered to be a qualifying 
member of the particular partnership. Draft subparagraph 95(2)(k.7)(i) deems, for 
certain purposes, a member of any partnership that is a member of another partner- 
ship to be a member of that other partnership. However, paragraph 95(2)(o) is not 
identified as one of those purposes. We would thus recommend modifying draft sub- 
paragraph 95(2)(k.7)(i) so that, for the purposes of applying paragraph 95(2)(0); a 
person that is (or is deemed by paragraph 95(2)(k.7) to be) a member of any partner- — 
ship that is a member of another partnership is deemed to be a member of that other 
ey rrr—~—s sc ee Cae 
Similar issues exist with respect to a number of provisions in draft paragraph 
95(2)(a) (such as subclause 95(2)(a)(ii)(A)(D) that require a qualifying member of 
the partnership (referred to in those provisions) to be a member of the partnership. 
Consequently, it would be appropriate to modify draft subparagraph 95(2)(k.7)G) so - 
that, for the purposes of applying those provisions, a person or partnership that is (or 
is deemed by paragraph 95(2)(k.7) to be) a member of any partnership that is a mem- 
ber of anoth nership is deemed to be a member of that other partnership. 


hat these ‘recommended revisions to draft subparagraph _ 
would have the same application date as the application date 


the Regulations . : 
Proposed bclause 95(2)(a)(ii)(D) of the Act uses a test for determining whether a 
non-resident corporation is considered to be subject to income taxation in a particular 
country. That test addresses situations where that corporation is a flow-through entity 


Subsection 


for tax purposes in the country. _. 

You have identified a need for a similar test in proposed clause (d)(ii)(D) of the 
definition “exempt earnings” in subsection 5907(1) of the Income Tax Regulations 
(the “Regulations”). As well, similar issues exist in a number of other provisions in 
draft subparagraph (d)(ii) of the definition “exempt earnings”, and a number of pro- 
visions in draft subparagraph (c)(ii) of the definitic “exempt loss”, in subsection 
5907(1) of the Regulations.  . - _ : 

We are prepared to recommend revisions to sec 907 of the Regulations to pro- 
vide that, in applying subparagraph (d)(ii) of the definition “exempt earnings”, and 
subparagraph (c)(ii) of the definition “exempt loss, in subsection 5907(1) of the 
Regulations, a test similar to the test used in clause 95(2)(a)(ii)(D) will be employed 
to determine whether or not a flow-through entity is subject to income taxation in a 
particular country. eo : 


Should our recommendations be acted upon, it is contemplated that the recom- 
mended new rule in section 5907 of the Regulations would have the same application 
date as that of draft subclauses 95(2)(ayGi)(DICID to (V) of the Act. 


ear 
‘ ates to the reference in draft clause 95(2)(a)(ii)(A) of the Act — 
ed to in subclauses 95(2)(a)(ii)(A)(1) and (I1) being deductible 
subsequent taxation year” by the non-resident corporation or the 


Regulations. 
It is contemplated that these revisions would have the same application date as that of 
draft subclauses 95(2)(a)(ii(D)(IM) to (V) of the Act. 

Draft subsections 93.1(2) and 95(2.2) of the Act 


Subsection 93.1(1) provides that, for the purpose of determining whether (for the 
limited purposes described in that subsection) a non-resident corporation is a foreign 
affiliate of a corporation resident in Canada, the shares of a non-resident corporation 
are deemed to be owned by the members of the partnership in the proportion that the 
fair market value of their interests in the partnership is of the fair market value of all 
members’ interests in the partnership. That rule applies.on an iterative basis, such 
that, where members of a partnership that owns (or is deemed by that rule to own) 
the shares of a non-resident corporation are themselves partnerships, those shares are 
deemed to be owned by the members of those other partnerships using the same 
proportionality rule. 


Subsection 93.1(2) applies where a corporation resident in Canada is a member of a 
partnership that owns shares of a non-resident corporation that is deemed by subsec- 
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tion 93.1(1) to be a foreign affiliate of the corporation resident in Canada, It pro- / 
vides, for the purposes of sections 93 and 113, that, where the non-resident corpora- 
tion pays a dividend to the partnership, the corporation resident in Canada is dee: : 
to receive a share of that dividend equal to the proportion that the fair market value — 
of its interest in the partnership is of the fair market value of all interests in the 
partnership. Thus, the corporation resident in Canada can benefit from the deductions 
available under section 113 in respect of dividends | on shares of a foreign ae 
the corporation resident 1 in Canada. 


However, unlike subsection 93. (1), subsection 93. 12); ‘ “pot an Neutne ae hat 
applies through a chain of partnerships; therefore, it does not apply where (as in the 
example that you provided in your February 28 letter) the corporation resident in 
Canada is a member of a partnership that is itself a member of the partnership that _ 
owns the shares in the non-resident corporation. As a result, in your example, the 
corporation resident in Canada would not be able to claim a deduction under subsec 
tion 113(1) in respect of dividends from the non-resident corporation that are in-- 
cluded, because of subsection 96(1), in 1 the: income of the one resident in 
Canada. . : 


You have aise ideriuified issues «with respect to the appheaton. of current st subsection 
95(2.2) of the ‘Act where the shares of the non-resident corporation are acquired by a _ 
partnership rather than by a person referred to in paragraph (a) of that subsection. For 
the purpose of subsection 95(2), paragraph 95(2.2)(a) deems that corporation to be a 
foreign affiliate of the taxpayer in respect of which the taxpayer has a qualifying ; 
interest throughout a year. That paragraph applies where that corporation either be- _ 
came or ceased to be a foreign affiliate of the taxpayer in the year and that corpora- 
tion was. at the beginning of the year or the end of the year, a foreign affiliate of the 
_ taxpayer in respect of which the taxpayer has a qualifying interest. 


You express the view that the reference, in paragraph 95(2. 2)(a), S a Snasont ac- 
quiring or disposing of shares of the capital stock of that corporation would not cover 
the case where the shares are acquired or disposed of by a partnership. and the gov- 


erning partnership law of the partnership is such that the members of the partnership _ 


are not considered to acquire or dispose of the shares. You make a similar observa- 
tion with respect to applying the reference, in subparagraph 95(2.2)(b)(i), to “person” 


in the case where shares of that corpor: ation ¢ OF any _ corporation are — oO 


disposed of by a partnership. 


A cl tcaton of the intended application of gubocctons 93. 10): and 9502. 2) is ap- : 
propriate. Consequently, we will propose that 


« section 93.1 be modified to provide a rule, ‘for the purposes a subsection 
93.1(2), that — o Lo oo 


_ — where a particular partnership owns (or is deemed by that fed to 9 own) at ay : 


time a partnership interest in another partnership, each member of the partic- 


ular partnership is deemed to own, at that time, the partnership interest in the 
other partnership in the proportion that the fair market value at that time of 


the member’s partnership interest in the particular partnership is of the fair _ 


market value at that time of all members cane interests in me particu- i 
lar partnership, and _ / 


—~ a person or partnership that is a member a is decned by that rule to be a. 


member) of a particular partnership that is a member of another partnership . 


_ is deemed to be a member of the other partnership, — 


« subsection 93. (1) be amended so that the rule in that amended subsection 


— applies for the purposes of subsection 95(2, 2), and | 
— continues to apply for the purposes of determining (for the limited purposes : 


as presently referred to in that subsection) whether a non-resident oe. . 


tion is a foreign affiliate of a corporation resident in Canada, and — 


* paragraphs 95(2.2)(a) and (b) be amended so that the expression “person” in sub- 


paragraphs 95(2)(a)(i) and (by) is a by the es “person or _ 


partnership’. 
It is contemplated that 


« the new rule (referred to above) in section 93, would have effect for dividends - 
received after November 1999, and 


* the revisions to’ paragraphs 95(2. 2)(a) and ©). and the jevision to subsection 


93.1(1) to cone the ambit of the rule in that subsection so that it applies. for a 


affiliate of : a taxpayer that cd after 1999, 
Thank you for writing. 
Yours sincerely, 


Brian Ernewein _ - — 
_ Director, Tax Legislation Division, Tax Policy Brain 


(1) [trading or dealing in debt] — in computing the income 
from property for a taxation year of a foreign affiliate of a tax- 
payer there shall be included the income of the affiliate for the 
year from a business (other than an investment business of the 
affiliate) the principal purpose of which is to derive income from 
trading or dealing in indebtedness (which for the purpose of this 


Income Tax Act, Part I, Division B 


paragraph includes the earning of interest on indebtedness) other 
than 


(i) indebtedness owing by persons with whom the affiliate 
deals at arm’s length who are resident in the country in 
which the affiliate was formed or continued and exists and is 
governed and in which the business is principally carried on, 
or 


(ii) trade accounts receivable owing by persons with whom 
the affiliate deals at arm’s length, 


unless 


(iii) the business is carried on by the affiliate as a foreign 
bank, a trust company, a credit union, an insurance corpora- 
tion or a trader or dealer in securities or commodities, the 
activities of which are regulated in the country under whose 
laws the affiliate was formed or continued and exists and is 
governed and in which the business is principally carried on, 
and 


Proposed Amendment- —_ ~ 95(2)(I)(ii ) o 


aay the business is carried on by the affiliate as a forei 
bank, a trust company, a credit union, an insurance corporé 
tion or a trader or dealer in securities or commodities, 
activities of which are regulated under the laws 


- A) of each country in which the business is carried on 
_ through a permanent establishment (as defined by regu- 
lation) in that country and of the country under wh 

~ laws the affiliate is governed and ; any of exists, was (u 
less the affiliate was continued in any jurisdiction) 
formed or organized, or was last continued, 


—— @B) of the country in which the business is prineipall 
carried on, or 


J) if the affiliate is reed to a non- Creston corpor 
tion, of the country under whose laws that non-resident 
corporation is governed and any of exists, was (unle: 
that non-resident corporation was continued in any j 

_ risdiction) formed or organized, or was last continued, 
those regulating laws are recognized under the laws 

_ the country in which the business is principally carrie 
on and all of those countries are members of the Eur 
pean Union, and © 
Application: The February 27, 2004 draft lean (Part 2— foreien affilia 
subsec. 133(18), will amend subpara. 95(2)(1)(iii) to read as above, applicable to t 
ation years, of a foreign affiliate of a taxpayer, that begin after 1999, 


Technical Notes: Paragraph 95(2)(1) ‘includes in the income, ofa foreign affiliate 
of a taxpayer, from property the affiliate’s income derived from a business the prin 
pal purpose of which is to derive income from trading or dealing i in certain indebted. 
ness. Where the business of the affiliate is described in subparagraph 95(2)(I)(iii) and 
the taxpayer is described in ee 95(2)(Civ) pepetaph PID does not 
apply to the affiliate. 


Subparagraph 95(2)(N ii) eee toa business that is carried on a the affiliate as. 
foreign bank, a trust company..a credit union, an insurance corporation or a trader 0 
dealer in securities or commodities, the activities of which are regulated in the cou 
try under whose laws the affiliate was formed or continued and exists and is ee 
erned and in which the business is principally carried on, . 


Subparagraph 95(2)()(ill) is amended to refer to a bisiness that is chetiod on ce 
affiliate as a foreign bank, a trust company, a credit union, an insurance corporati 
or a trader or dealer in securities or CommodiHic>, the activities of which are regulates 
under the laws 


¢ of each country in whieh the business is coned on rough a permanent est 

lishment (as defined by proposed new section 8202 of the Regulations) in that 

country and of the country under whose laws the affiliate is governed and any 

___ exists, was (unless the affiliate was continued in oe jorisdiction) formed or 
ganized, or was last continued, : - . : 


» of the country in which the business is principally carried on, or 


if the affiliate is related to a non-resident corporation, of the country un 
whose laws that non-resident corporation is governed and any of exists, was (t 
less that non-resident corporation was continued in any jurisdiction) formed. 
organized, or was last continued, if those regulating laws are recognized un 
the laws of the country in which the business is principally carried on and all 
those countries are members of the European Union. 
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Amended subparagraph 95(2)()(ii) applies to taxation years, of a foreign affiliate of 
a taxpayer, that begin after 1999. : 


| Related Provisions: 253 — Whether business carried on in Canada. 
(iv) the taxpayer is 


(A) a bank, a trust company, a credit union, an insurance 
corporation or a trader or dealer in securities or commodi- 
ties resident in Canada, the business activities of which 
are subject by law to the supervision of a regulating au- 
thority such as the Superintendent of Financial Institu- 
tions or a similar authority of a province, 


(B) a subsidiary wholly-owned corporation of a corpora- 
tion described in clause (A), or 


(C) a corporation of which a corporation described in 
clause (A) is a subsidiary wholly-owned corporation; and 


Related Provisions: 95(2)(k.7) — Tiers of partnerships. 


Regulations: 8202 (meaning of “permanent establishment” for proposed 

95(2)(1)(iii)). 

 (m) [“qualifying interest”] — a taxpayer has a qualifying in- 
terest in respect of a foreign affiliate of the taxpayer at any time 
if, at that time, the taxpayer owned 


(i) not less than 10% of the issued and outstanding shares 
(having full voting rights under all circumstances) of the af- 
filiate, and 


(ii) shares of the affiliate having a fair market value of not 
less than 10% of the fair market value of all the issued and 
outstanding shares of the affiliate 


and for the purpose of this paragraph 


(iii) Where, at any time, shares of a corporation are owned or 
are deemed for the purposes of this paragraph to be owned 
by another corporation (in this paragraph referred to as the 
“holding corporation”), those shares shall be deemed to be 
owned at that time by each shareholder of the holding corpo- 
ration in a proportion equal to the proportion of all such 
shares that 


(A) the fair market value of the shares of the holding cor- 
poration owned at that time by the shareholder 


is of 


(B) the fair market value of all the issued shares of the 
holding corporation outstanding at that time, 


(iv) where, at any time, shares of a corporation are property 
of a partnership or are deemed for the purposes of this para- 
graph to be property of a partnership, those shares shall be 
deemed to be owned at that time by each member of the part- 
nership in a proportion equal to the proportion of all such 
shares that 


(A) the member’s share of the income or loss of the part- 
nership for its fiscal period that includes that time 


is of 
| (B) the income or loss of the partnership for its fiscal pe- 
| riod that includes that time 


and for the purpose of this subparagraph, where the income 
and loss of the partnership for its fiscal period that includes 
that time are nil, that proportion shall be computed as if the 
partnership had income for the period in the amount of 
$1,000,000, and 


(v) where, at any time, a person is a holder of convertible 
property issued by the affiliate before June 23, 1994 the 
terms of which confer on the holder the right to exchange the 
convertible property for shares of the affiliate and the tax- 
payer elects in its return of income for its first taxation year 
that ends after 1994 to have the provisions of this subpara- 
graph apply to the taxpayer in respect of all the convertible 
property issued by the affiliate and outstanding at that time, 
each holder shall, in respect of the convertible property held 


by it at that time, be deemed to have, immediately before that 
time, 


(A) exchanged the convertible property for shares of the 
affiliate, and 


(B) acquired shares of the affiliate in accordance with the 
terms and conditions of the convertible property. 
Regulations: 5907(1)*exempt loss”(c)(ii)(H)(IV) (exempt loss). 
Interpretation Bulletins: IT-392: Meaning of term “share”, 
____ Proposed Addition — 95(2)(n)-(y) 
(n) [“qualifying interest”] — ir pplying paragraphs (2)(a) 
and (g) and subsections (2.2) and (2.21) and in applying para- 
graph (d) of the definition “exempt earnings”, and paragraph © 
_ (c) of the definition “exempt loss”, in subsection 5907(1) of 
the Regulations, a non-resident corporation is deemed to be, at 
any time, a foreign affiliate of a particular corporation resident 
__ in Canada, and a foreign affiliate of the particular corporation 


4 hich the particular corporation has a qualifying 


at time — - _ 
sident corporation is a foreign affiliate of an- 
ion that is resident in Canada and that is re-_ 
»therwise than because of a right referred to in para-_ 

ph 251(5)(b)) to the particular corporation, and 

that other corporation has a qualifying interest in re- 


ab 


__Spect of the non-resident corporation; 
Technical Notes: Paragraph 95(2)(a) includes, in computing the income from an 
active business for a taxation year of a foreign affiliate of a taxpayer resident in 
Canada in respect of which the taxpayer has a “qualifying interest” throughout the _ 
year, certain amounts (described in the various subparagraphs of paragraph 95(2)(a)) 


that would otherwise be the foreign affiliat 
For example, subparagraph 95(2)(a)(ii) de, 
filiate derives income from certain amo 

affiliate of the taxpayer in respect of whic 
throughout the year (or from a partnership of 
Member atthe end of the year). 


> 


es 


from property. 

ation where the foreign af- 
ble to it by another foreign 
payer has a qualifying interest 
hich that other foreign affiliate is a 


Paragraph 95(2)(m) determines whether a taxpayer has a “qualifying interest” in re- _ 
spect of a non-resident corporation that is a foreign affiliate of the taxpayer. This 
paragraph will not apply if the non-resident corporation is not a foreign affiliate of 
the taxpayer. _ 


(2)(n) accommodates a wider variety of corporate structures where 
indirect interest in a non-resident corporation. : . 
(2)(n) provides that, in applying paragraphs 95(2)(a) and (g) and 
and (2.21) and in applying paragraph (d) of the definition “ex- 
aragraph (c) of the definition “exempt loss”, in subsection — 

ns, a non-resident corporation is deemed to be, at any time, a _ 
Particular corporation resident in Canada, and a foreign affiliate 
of the particular corporation resident in Canada in respect of which the particular 
corporation resident in Canada has a qualifying interest, if at that time 


+ the non-resident corporation is a foreign affiliate of another corporation that is 
resident in Canada and that is related (otherwise than because of a right referred 
to in paragraph 251(5)(b)) to the particular corporation, and 


* that other corporation has a qualifying interest in respect of the non-resident 
corporation, rr—“a_OOCO—OC—COC 
New paragraph 95(2)(n) applies to taxation year 


reign affiliate of a taxpayer, 
, and files the election with 


3 


that end after 1999. Where the taxpayer 
the Minister of National Revenue on or before. r’s filing-due date for the 
taxpayer’s taxation year that includes the dav ich these amendments are as- 
sented to, this new paragraph applies to the taxation years, of all foreign affiliates of 
the taxpayer, that begin after 1994. —s—e 


Example 


Facts: 
/. Cancol is a corporation resident in Canada. 


_ 2. FAT is a non-resident corporation. Cancol owns all of the issued and — 
outstanding shares in FAI. 


3. Canco2 is a corporation resident in Canada. Canco] owns all of the is- 
sued and outstanding shares in Canco2. 
4. FA2 is a non-resident corporation. Canco2 owns all of the issued and 
outstanding shares of FA2. — 
Application of paragraph 95(2)(n): 
In the absence of paragraph 95(2)(n), FAl would not be a “foreign affiliate of 
Canco2 in respect of which Canco2 has a qualifying interest” because FA] is 
not a foreign affiliate of Canco2 within the meaning of the definition “foreign 
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affiliate” in subsection 95(1). Paragraph 93(2)(m) is of no assistance in this re- / 


gard. Thus, income derived by FA2 from amounts paid or payable to ot FAL 


could not satisfy subparagraph 95(2 Mani) in respect of Canco2. 


Under paragr <aph 95(2)(n), and only. for the limited purposes out i edi in para- 
graph 95(2)(n), FAL is deemed to be a foreign affiliate of Canco2 and is deemed 


to be a foreign affiliate or” Cancoz in ne of whe See has a  qualiiing - 


interest because 


« Cancol and Carros are related, . 


© FAL isa foreign “affiliate of Cancol, and 


* Cancel has, becouse of paragraph os(2im ) a@ aos intorest i in resp 
of FAL. Se 


Letter from Dept. of Finance, October 5, 2001. 
Dear [xxx]: OO oo 


lam writing in reply to your letter dated September 6, 2001 to Me ‘Wall: ace | 
way in which you requested a an amendment to subsection oO if the 
Act (the PACU): i . 


Paragraph 95(2)(a) deems ceaan amounts to be active Buns: income ofa foreign 2 
affiliate of a taxpayer which would otherwise be the affiliate’s income from property. 


In order a income: from a oy to be deemed to be active business income, v 


out tt the ofbtiace’ 's relevant taxation ‘year. If the “affiliate” S income 
income (rather than income from property), then the affiliate’s income would not be 
included in computing foreign accrual property income oe of the affiliate for the 
purposes of the PAPI rules in the Act. -— . 


In your letter, you expressed the concern that paragraph 95(2)(@) of ee Act doa not - 


deal with situations where a taxpayer resident in Canada owns its foreign affiliates _ 


indirectly through two or more corporations resident in Canada and, as a result, while yo 
all the corporations may be related to one another, one or more of non- Tesi lent cor 


porations may not be foreign affiliates of a particular corporation resident i in Canada. 


You noted that this may result in certain payments made between non-resident corpo- 


rations that are related to a taxpayer resident i in Canada not having the benefit of the , 
rule in paragraph 95(2)(a). You are asking ee we recommend an Peak cae ( 


amendment to address this issue. 


We agree that this issue should be addressed. We are Soon prepared - ecom- , 
mend to the Minister of Finance that section 95 of the Act be amended. The ecom: 


mended amendment to section 95 would provide that a non-resident corporat ni 


deemed, for the purpose of paragraph 95(2)(a), to be, at a particular. time, a foreign 


affiliate of a particular corporation resident in Canada i in respect of winch the oe _ 


lar corporation has a qualifying interest if, at the particular. time, 
* the non-resident corporation is a foreign affiliate of another corporation that is 


_ resident in Canada and that is related (otherwise than because of a HEAL referred S 


to in paragraph 251(5)(b)) to the particular corporation, and 


* that other corporation has 4 qualifying interest in roe of me hop-resid “nt : 


¢ orporation. 


If this recommendation i is acted upon, I syould anticipate that the amendment would - 


be included i in the next technical bill. 


We will recommend that the aioe apply to’  odalion yokes ofa fowiet affitiate 
of a taxpayer that begin after the date of the release of the draft of the technical bill. _ 
However, where the taxpayer so elects in respect of all the foreign affiliates of the — 
years of these 

affiliates of the taxpayer that begin after 1994 and notwithstanding subsections . 
152(4) and (5) of the Act ay assessment of a taxpayer’s tax payable under the Act — 


taxpayer that begin after 1994, the amendments will apply to taxati 


for any of those taxation years shall be made that is necessary to'take into account the 


application of the amendments. The ability to elect to have the amendments apply. to. 
these earlier taxation years will be contingent on the taxpayer electing to have other 
| apply to 
the taxpayer's foreign affiliates for these earlier taxation years. We cannot provide . 
any more details regar ding the 08 Peovision: until the release of the dealt of the 


amendments to the foreign affiliate rules to be included in the technical bi 


technical bill. 


Thank you for oe 
Yours sincerely, 


Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch — 


Letter es Dept. of Finance, March ae. aor 
Dear bon . 


We are responding to your letter of enor 2001 nae what a feel isan 
anomaly in paragraph 95(2\(m) of the Act. - 


Paragraph 95(2)(m) of the Act defines when. a taxpayer has a ee interest ina 


foreign affiliate. This is relevant for the purposes of paragraph 95(2)(a) of the Act. 
You are concerned that although the qualifying interest test in paragraph 95(2)(m) 


looks through holding corporations to include indirect interests, it does not include — 
any direct or indirect interests in a foniee affiliate of a Canadian parent or sister 


corporation. 


Income Tax Act, Part I, Division B 


After reviewing your submission. and example t therein we are prepared to recommer 
an amendment to the Minister acinie The amend: ee as Dope at, for 


foreign affiliate of iwo orm rpor 

erwise than because of a right referred to in paragraph 251(5)(b) and: one 
related corporations has a qualifying interest in the foreign affiliate, each of those 
related corporations will be considered to have a qualifying interest in the foreign 


Yours sincerely, 

Brian Ernewein _ 8 

_ Director, Tax Legislation Division, Tax Policy Branch a 
© [qualifying member”] — a particula person sa quali- 

_ fying member of a partnership at a particular time if, at that 

. time, the particular | person | is a ‘member of the partnership and 


(id) throughout the period, in the fiscal pe iod of the partn 
ship that includes the particular time, during which 
- member ‘was a member of the partnership, the particular 
oo is, on a BAS continuous nan substantial ae 


ed with the provision “of or the acquisition ° 
funds required for the. operation: of that ae bu 
pess, or. 


_ B) actively engaged in those activities, ‘of 2 a s panicae 
_. business carried on in that fiscal period by the particular 
person (otherwise than as a member of a partnership) 
_ that is similar to the principal business carried on in t 
fiscal period by the ‘partnership, that are other than 
tivities connected with the provision: of or the aequ 
en of funds jacaas os ee pence oon the particular 
: business, or 


a (ii) throughout | the’ ‘dio in the fiscal Beiiod' ‘of fe. Pp: 
nership that includes the particular time, during oe the 
- member was a member of the partnership _ : 


_ (A) the total of the fair market value of all partnersh 
interests i in the partnership owned by the particular per 
son was equal to or greater than 1% of the total of the 
fair market value of all partnership interests in the pa 
_hership owned by all members of the partnership, an 


_(B) the ‘total of the fair market value of all. partnershi 
interests in the partnership owned by the particular per 
son or persons (other than trusts) related to the particu- 
lar person was equal to or greater than 10% of the | tota 
of the fair market value of all partnership interests in th 
__ partnership owned by all members of the partnership 
Technical Notes: New paragraph 95(2)(0) ‘defines the expression qua 
member” of a partnership. This new definition is relevant for the’ amended defini 
“investment business” in subsection’ -95(1) and. for amended — subparagra; 
9S(2)ayii). For more detail, see the commentaries to subsection 951). and pate 
95(2)(a). 
The definition ‘ ‘qualiging gamer i in nanetph 95(2\(0) is also the basis & 
new definition “qualifying member” in subsection 243(1). That definition is relev 
for the purpose of the new definition ‘ ‘exempt earnings” in new subsection 5907( 
of the Regulations. For more detail, see the commentary | to subcectiog ee 
— a“ . the Regulations. : 


member of he pees and 


Lo throughout the period, in the fiscal a of the canis ‘that chia: 
particular time, during which the member is a member of the partnership, 
_ particular person is, on a regular, ontinuous: and substantial basis oo 


— actively engaged i in those activities, of the principal business of the partner: 
ship carried on in that fiscal period by the. partnership, that are other than 
"activities connected with the provision of or the acquisition of funds ra 
_ for the operation of that principal business (clause 95(2o)()(A)), oF 


~ actively engaged i in those activities, ofa particular business carried on in 
_ fiscal period by the particular person (otherwise than as a member ofa part- 
a nership) that is similar to the principal business carried on in that fiscal 
riod by the partnership, that are other than activities connected with the 
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vision of or the acquisition of funds required for. the Operation of the 
particular business (clause 95(2)(0)(i)(B)), or : 


“+ throughout the period, in the fiscal period of the partnership that includes the 


particular time, during which the member was a member of the partnership 
— the total of the fair market value of all partnership interests in the partnership 
owned by the particular person was equal to or greater than 1% of the total 
_ of the fair market value of all partnership interests in the hip 

_ by all members of the partnership (clause 95(2)(0)Gi)(A)), 


- the total of the fair market value of all partnership interes 
owned by the particular person or by persons (other than 
- particular person was equal to or greater than 10% 
market value of all partnership interests in the p. 
“members of the partnership (clause 95(2)(o)(ii)(B)). 


New paragraph 95(2)(q) provides look-through rules that apply W 
interests in a partnership are owned by another partnership or by a “non-dis 
trust” (within the meaning assigned by subsection 17(15)). See the 
paragraph 95(2)(q) for more detail. 8 
New paragraph 95(2)(0) applies to 
95(2)(0) is included in th 
ee 
Letter from Dept. of 
business’(b), 
egulations: 5907(1)“exe 


bal Section 95 Election package 


(iv) the tota 
outstanding 
lar person 
particular persc 

value of all th 
corpora, = ist 
+hnical Notes: New paragraph 95(2)(p) provides a definition for the expression 
qualifying shareholder” of a corporation. This new expression is relevant for the 
mended definition “investment business” in subsection 95(1). Fo 
mmentary for the amendments to that definition. = 
aragraph 95(2)(p) provides that a particular person 
” of a corporation at any time if throughout the period 
Ir oration that includes that time, during which the P 
f the corporation, _ 


iso) 


particular person owns 1% or more of the issued 


ing full voting rights under all circumstances) in the corp 


articular person, or the particular person and persons (other than trusts) re- 
| to the particular person, own 10% or more of the issued and outstanding 
res (having full voting rights under all circumstances) in the corporation, 


e total of the fair market value of all the issued and outstanding shares of the 
corporation owned by the particular person is 1% or more of the total fair market 
Value of all the issued and outstanding shares in the corporation, and — 


total of the fair market value of all the issued and outstanding shares of the 
poration owned by the particular person or by persons (other than trusts) re- 
ed to the particular person is 10% or more of the total fair market value of all 
é issued and outstanding shares in the corporation. 


W paragraph 95(2(q) provides look-through rules that apply if shares in the corpo- 
ion are owned by a partnership or by a “non-discretionary trust” (within the mean- 
t assigned by subsection 17(15)). See the commentary to paragraph 95(2)(q) for 
mre detail. 
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) taxation years that end after 1999. New paragraph 


issued and outstanding Shares: of the . 


S. 95(2)(r) 


New paragraph 95(2)(p) applies to taxation years, of a foreign affiliate of a taxpayer, 
that end after 1999. New paragraph 95(2)(p) is included in the Global Section 95 
Election package described [under 95(2)(a) — ed.] 
Interpretation Bulletins: TT-392: Meaning of term “share”. 
(q) [look-through rules for paras. (0) and {12)] — in ap- 
plying paragraphs (0) and(p) it” 
(i) where interests in a partnership or shares of a corpora- 
tion (which interests or shares are referred to in this subpar- 
agraph as “equity interests”) ar any time, property of a 
partnership or are deemed paragraph to be, at 
any time, property of the partnership, the equity interests 
_ are deemed to be owned at that time by each member of the 
_ partnership in a proportion equal to the proportion of the 
, Guity interests that = —_ 
oe (A) the fair market value at that time of the member’s 
____ partnership interest in the partnership _ 
iso} et / 


¢ fair market value at that time of all members’ 
ip interests in the partnership, and _ _ 
rests in a partnership or shares of a corpora-_ 
interests or shares are referred to in this subpar- 
age “equity interests”) are, at any time, property of a 
__ fion-discretionary trust (within the meaning assigned by 
' subsection 17(15)) or are deemed under this paragraph to 
be, at any time, property of such a non-discretionary trust, 
the equity interests are deemed to be owned at that time by 
each beneficiary under that trust in a proportion equal to 
that proportion of the equity interests that 
(A) the fair market value at tha time of the benefici- 
_ary’s beneficial interest _ 


_(B) the fair market value 
interests in the trust; _ 
Technical Notes: New paragraph 95(2)(q) provides look-through rules for the 
purposes of es 

+ applying new paragraph 95(2)(0) if partnership interests in the partnership re- 
__ ferred to in paragraph 95(2)(0) are owned by another partnership or by. a “non- 
__ discretionar rust” (within the meaning assigned by subsection 17(15)), and 


[ time of all beneficial 


paragraph 95(2)(p) if shares in the corporation referred to in para- _ 
‘P) are owned by a partnership or by such a “non-discretionary trust”, 
) provides that, in applying paragraphs 95(2)(o) and (p). _ 
rt ership or shares of a corporation (such interests or shares 
luity interests’?) are, at any time, property of a partnership or are 
d aragraph 95(2)(q) to be, at any time, property of the partnership, the 
equity interests are deemed to be owned at that time by each member of the 
partnership in a proportion equal to the proportion of the equity interests that 
_ — the fair market value at that time of the member’s partnership interest in the 
partnership SS 
ho 7 
~ the fair market value at that time of all partnership interests in the partner- 
rr—~—Ss—OC C‘O UOC 


*. 


‘if interests in a partnership or shares of on (which interests or shares 
are referred to as “equity intetests”) are, a ne, property of a non-discre- 
tionary trust (within the meaning assign 1 by subsection 17(15)) or are deemed 
under paragraph 95(2)(q) to be, at any time, property of a non-discretionary trust, 
the equity interests are deemed to be owned at that time by each beneficiary 
under that trust in a proportion equal to that proportion of the equity interests that 
-~ the fair market value at that time of the beneficiary's beneficial interest in 

the trust > : : ee £ 

-iscoke ‘ 

—— the fair market value at that time of all beneficial interests in the trust. 


New paragraph 95(2)(q) applies to taxation years that end after 1999. New paragraph 
95(2)(q) is included in the Global Section 95 Election package described [under 
95(2)ta)—ed] 


Letter from Dept. of Finance, April 19, 2006: See under 95(2)(k.7). 
Interpretation Bulletins: IT-392: Meaning of term “share”, 
(r) [“qualifying interest”] — in applying paragraph (a), a 
partnership is deemed to be, at any time, a partnership of 


which a foreign affiliate — of a particular corporation resident 


S. 95(2)(r) 


in Canada and in respect of which foreign affiliate the particu- — 
lar corporation has a quale interest — is a nee 


member, if at that time 


Gi) a particular foreign affiliate — of another corporation 


that is resident in Canada and that is related (otherwise than — 
because of a right referred to in paragraph 251(5)(b)) to 
particular corporation — is a member of the partnership, 


(ii) that other corporation has a qualifying interest i in Dre 


spect of the particular foreign affiliate, and 


(iii) the particular foreign affiliate is a gualifying member 
of the particular partnership; — 


Technical Notes: New paragraph 95(2)(r) provides ‘that, in ne paragraph 


a foreign | 


95(2)(a), a partnership is deemed to be, at any time, a partnership of w 


affiliate — of a particular corporation resident in Canada and in respect of which © 
foreign affiliate the particular coer has a qualifying interest — is a i aatiyine - 


member if, at that time, 
ea particular foreign affiliate, of another corporation that is 5 resident in 1 Canada and 


‘that is related (otherwise than because of a right referred to in paragraph 


251(5)(b)) to the particular Corporanon, isa mentber of the partnership, 


+ that other corporation resident in Canada has a epabiying interest in nfespect of ; 


__ the parioular foreign affiliate, and 


* the “particular: foreign afliare 1S a gualifying member of the part 
partnership. 


New paragraph 95(2)(r) applies to taxation years, of a forcien affiliate ofa taxpayer, _ 


that end after 1999. Note that new paragraph Boks. is S part . the Global Section > 
Election package described funder 95(2)(a) — a _ . 


Example _ 
Facts 
1. Canco owns all the shares of Cansub. 
2. Cansub owns all the shares of FAL. 


3. FAlis a “qualifying member” (as ee in poreraph 9 a 2y0) ofth he / 


_porinership “P?, 
4. Canco owns all the shares o PAZ. 
Application of Paragraph 95( 2)(r) / 


Partnership P is deemed to be a partnership of which FA2 A the ae pr 


_ eign affiliate) is a qualifying member because: 


* Canco (the particular corporation) has a auaiing in interest in n FA2 (condi- - 


“tion in “preamble” to 95(2)(r)), 


* 


_ agraph PANT), 


ada that i. is related to Canco (condition in sulperan ae? PX HD), : 


< 


95(2 IG), and 


ce 


a foreign affiliate of a taxpayer if, at that time, 


(i) a qualifying shareholder of the foreign affiliore ora pee 
son related to such a qualifying shareholder is a que - 


_ shareholder of the particular corporation, 
(ii) the particular corporation 


(Aji is controlled by a qualifying shareholder ot & for on 


eign affiliate, or 


_(B) would be controlled by a ak cuauiias ee _ 
holder of the foreign affiliate if the particular qualifying © 


shareholder of the foreign affiliate owned each share of 


the capital stock of the particular corporation that is — 
owned by a qualifying shareholder of the foreign affili- 
ate or by a person related to a ass shareholder of. 


the foreign affiliate, and 


(iii) the total of all amounts each of which is the fair on 


_ value of a share of the capital stock of the particular corpo- 


ration owned by a qualifying shareholder of the foreign af- 
filiate or by a person related to a qualifying shareholder of — 


the foreign affiliate is greater than 50% of the total fair 


FA] (the particular foreign affiliate) is a member oe Pe « condition in sae 
FAlisa foreign offi hate of C ae, which isa comoration sesidiele i in cn 
Cansub has @ qualifying interest in FAL (condition in subparagraph / 
FAL is a quale fumber oe (condition in eoine 95(2)( ryiii)). 
(s) (“designated corporation”] — in applying the defini- 


tion “investment business” in subsection (1), a particular cor- 
poration is, at any time, a designated corporation in ee of 
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market value of all the issued and outstanding: shares = th : 
capital stock of the particular corporation; — 
Technical Notes: New paragraph 95(2)(s) provides that, in applying the defi 


“investment business” in subsection 95(1), a particular corporation is, at any time. 
designated corporation i in respect of a foreign. affiliate of a taxpayer af, at that time. 


<a qualifying shareholder of the foreign affiliate or a person related to such 
quali ying shareholder i isa audits 1 shareholder of the ane conor 


the particular corporation 
oe is controlled by a qualifying shareholder of the 16 foreign affiliate, or 


would be controlled by a particular qualifying shareholder of the foreign af 
- filiate if the particular qualifying shareholder of the foreign affiliate own 
_ each share of the capital stock of the particular corporation that is owne 

a qualifying shareholder of the foreign affiliate or by a person ie to 
: qualifying shareholder of the foreign affiliate, and - 


the total of all amounts each of which is the fair market wake: of a ee of th 
. capital stock of the particular corporation owned by a qualifying shareholde 
the foreign affiliate or by a person related to a qualifying shareholder of the for 
eign affiliate is greater than 50% of the total fair market value of all the issu 
and outstanding shares of the capital stock of the particular corporation, 


New paragraph 95(2)(s) applies to taxation years, of a foreign affiliate of a taxpaye 
that end after 1999. Note that this new paragraph is included i in the Global Bal 
Election package described {under 95(2)(a) — ) _ - 


_ Prample 


<— 


- Facts : 
a Corporation v) conttls Corporations 2 and 3. 
2 Corporation Zsa qualifying shar ‘eholder of FAL. 


_s Corporation 1 owns shares that represent more than 50% of the » fair ma 
ke value of all issued shares of Corporations 2 and 3. . 


4 Corporation lisa qualifying shareholder of Conporation 2 
Application of Paragraph 95(2)( s) 
Corporation 3 (the particular corporation) is a designated corporation hi 
Sect of | FA] because - - - 
Corpor ation 1 is related | to Comporation2 2 dnd | isd : ualifsing shareholder 
‘Corporation 3. and _ 


. Corporation 3 would be controlled by Compares 2 if Corporation 
owned each share a Corporation 3 that is owned by Corporation 1, ane 


= « Comorsion 1 owns shares that represent more than ue of the a! ma. 
_ value of all issued shares of Corporation 3. 


(t) [“designated partnership”] —in sae he de i 
_ tion “investment business” in subsection (1), a particular p 
nership is, at any time, a designated partnership in fore! of 
ponep affiliate of a taxpayer if, at that time, : 


- (i) the foreign affiliate or a person related to the forei; 
affiliate is a qnalyae member of the ae partns 
_ship,and 
(ii) the total of all amounts each of which | is the far ma 
value of a partnership interest in the particular partnershi 
held by the foreign affiliate, by a person related to the f 
eign affiliate or by a qualifying member of the operatil 
partnership (described in that definition) is greater th 
50% of the total fair market value of all partnership inte 
ests in the particular partnership owned by all meme 
_ the particular partnership; — . 
Technical Notes: New paragraph 95(2)(t) provides that, in bold ie defini 
“investment business” in subsection 95(1), a particular partnership is, at any ti 
designated partnership 1 in fespeet of a foreign affiliate ofa taxpayer if, at that ti 
: - the foreign affiliate or a person related to the foreign affiliate isa = 
member of the particular partnership, and - - 


’ » the total of all amounts each of which is the fair market value of a pa 
interest in the particular partnership held by the foreign affiliate. by a pers 
related to the foreign affiliate or by a qualifying member of the operating 
nership (described in the investment business definition) is greater than 50% 

_ the total fair market value of all partnership interests in the ‘particular Loae ; 

_ owned by all members of the particular partnership. 


New paragraph 95(2)(t) applies to taxation years, of a foreign affiliate of a taxpay ‘ 
that end after 1999. Note that this new paragraph is included 1 in the Slobal Sect 
Election package described {under 95(2)(a) — ed. 
(u) [shares deemed owned proportionately] - — in 
plying the definition “controlled foreign affiliate” in subs 
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tion (1), shares of the capital stock of a corporation that are at 
any time owned by, or that are deemed by this subsection to be 
at any time owned by, another corporation are deemed to be, at 
that time, owned by, or property of, as the case may be, each 
shareholder of the other corporation in the proportion that 


(i) the fair market value at that time of the shares of the 
capital stock of the other corporation that, at that time, are 
owned by, or are property of, the shareholde _ 


= is of 


(ii) the fair market value at that time of all 

outstanding shares of the capital stock — of the other 

corporation;  . : 
fechnical Notes: New paragraph 95(2)(u) provides that, in applying the definition 
‘controlled foreign affiliate” in subsection 95(1), shares of the capital stock of a cor- 
oration, that are at any time owned by, or that are deemed by subsection 95(2) to be 
tany time owned by, another corporation, are deemed to be, at that time, owned by, 
it property of, as the case may be, each shareholder of the other corporation in the 
roportion that — 


_* the fair market value at that time of the shares of the capital stock of the other 
corporation that, at that time, are owned by, or are property o' 


s of Se oe 
* the fair market value at that ime of all the 
Capital stock of the other corporation. 


ote that this deeming rule does not deem the actual or previously-deemed owner 
ot to own the shares. _ oo 
se the commentary to the definition “controlled foreign affiliate” for details about 
nendments to that definition. / — _ 
ew paragraph 95(2)(u) applies to taxation years, of a foreign aff at 
at begin after February 27, 2004. _  . 
_(v) [Shares held through partnership c 
_ Proportionately] — in applying the de 
foreign affiliate” in subsection (1), shares 
_ of a corporation that are, or are deemed by thi: 
be, at any time, property of a partnership, are dee: 

that time, owned by, or property of, as the case may 

member of the partnership in the proportion that = 

(i) the fair market value at that time of the member’s part- 

nership interest in the partnership 
is of -.. _ i 
(ii) the fair market value at that time of all 
terests in the partnership; - _ 
chnical Notes: New paragraph 95(2)(y) provides that, in applying the definition 
ntrolied foreign affiliate” in subsection 95(1), shares of the capital stock of a cor- 
ation that are, or are deemed by subsection 95(2) to be, at any time, property of a 


tnership, are deemed to be, at that time, owned by, or property of, as the case may 
each member of the partnership in the proportion that 


be, each 


é 


the fair market value at that time of the member's partnership interest in the 
partnership oo ; —rr——“‘“‘“E 
of 

the fair market value at that time of all partnership interests in 


€ that this deeming rule does not deem the actual or previously 
to own the shares. 

the commentary to the definition “controlled foreign affiliat 
ndments to that definition. — 
/ paragraph 95(2)(v) applies to taxation 
begin after February 27, 2004. oF 
(w) [shares held through trust deemed owned propor- 
tionately] — in applying the definition “controlled foreign af- 
filiate” in subsection (1), shares of the capital stock of a corpo- 
tation that are at any time owned by, or that are deemed by this 
subsection to be at any time owned by, a non-discretionary 
rust (within the meaning assigned by subsection 17(15)) other 
than an exempt trust (within the meaning assigned by subsec- 
‘ion (3.2)) are deemed to be, at that time, owned by, or pro- 
derty of, as the case may be, each beneficiary of the trust in the 
woportion that 


(i) the fair market value at that time of the beneficiary’s 
beneficial interest in the trust 


years, of a foreign affiliate of a taxpayer, 


issued and | 


issued and outstanding shares of the 


d to be, at 
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is of 
(ii) the fair market value at that time of all beneficial inter- 
ests in the trust; 


Technical Notes: New paragraph 95(2)(w) provides that, in applying the definition 
“controlled foreign affiliate” in subsection 95(1), shares of the capitai stock of a cor- 
poration, that are at any time owned by, or that are deemed by subsection 95(2) to be 
at any time owned by, a non-discretionary trust (within the meaning assigned by 
subsection 17(15)) other than an exempt trust (within the meaning assigned by sub- 
section 95(3.2)) are deemed to be, at that time, owned by, or property of, as the case 
may be, each beneficiary of the trust in the proportion that 

* the fair market value at that time of the beneficiary’s beneficial interest in the 
is of 


+ the fair market value at that time of all beneficial interests in the trust. 
Note that this deeming rule does not deem the actual or previously-deemed owner 
not to own the shares. - 


See the commentary to the definition “controlled foreign affiliate” for details about 


amendments to that definition. 
New paragraph 95 (2)(w) applies to taxation years, of a foreign affiliate of a taxpayer, 
that begi 


—) 


at that time, owned by, or property of, as the case may be, 

(i) each beneficiary of the particular trust at that time, and 
Gi) each settlor (within the me gned by subsection 

17(15)) in respect of the pat ust at that time: and 
Technical Notes: New paragraph 95(2)(x) provides that, in applying the definition 
“controlled foreign affiliate” in subsection 95(1), all of the shares of the capital stock 
of a corporation, that are owned at any time by, or deemed by subsection 95(2) to be 
owned at any time by, a particular trust (other than an exempt trust within the mean- 
ing assigned by subsection 95(3.2) or a non-discretionary trust within the meaning 


assigned by subsection 17(15)), are deemed to be, at that time, owned by, or property 
of, as the case may be, : : 


@ each beneficiary of the particular trust at that time, and 


lor (within the meaning assigned by subsection 17(15)) in respect of _ 
; at that time. : 


ule does not deem the actual or previously-deemed owner _ 


to the definition “controlled foreign affiliate” for details about 
definition. 
New paragraph 95(2)(x) applies to taxation 
that begin after February 27, 2004. 
(y) [“government of a country”] — in paragraphs (c.3), 
(f.5) and (h.2) and clauses (k.1)(iv)(B) and (k.3)(iii)(B), the ex- 
pression “government of a country” includes the government 
of a province, state or other political subdivision of that 
country. . i 
Technical Notes: New paragraph 9S(2)(y)_p that, in new paragraphs 
95(2)(c.3), (f.5) and (h.2) and new clauses 95(2)({K. 1) B) and (k.3)qii)(B), the ex- 
pression “government of a country” includes the government of a province. state or 
other political subdivision of that country. 


amendments to {1 


years, of a foreign affiliate of a taxpayer, 


New paragraph 95(2)(y) applies after December 20, 2002. 


Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), 
subsec. 133(19), will add paras. 95(2)(n) to (y), applicable as follows: 


(i) para. 95(2)(n), to taxation years, of a foreign affiliate of a taxpayer, that end 
after 1999. However, if a taxpayer so elects in writing and files the election with 
the Minister of National Revenue on or before the taxpayer's filing-due date for 
the taxpayer's taxation year that includes the day on which the amending legisla- 
tion is assented to, para. 95(2)(n) applies to taxation years, of all foreign affili- 
ates of the taxpayer, that begin after 1994; 

(ii) paras. 95@2)(p) and (©) to (1), to taxation years, of a foreign affiliate of a 
taxpayer, that end after 1999: 


(ili) paras. 95(2)(0) and (q), to taxation years that end after 1999; 


(iv) paras. 95(2)(u) to (x), to taxation years, of a foreign affiliate of a taxpayer, 
that begin after February 27, 2004; and 


S. 95(2)(y) 


Notwithstanding subsecs. 152 
tax, interest and penalties payable under the 
that is necessary to take an election or revocation referred to in para. (m), ( 
Se  .rrtrttssssti‘(‘C‘“‘ (CCO#CO®#C# 


History: The portion of para. 95(2)(a.3) before subpara. (iii) amended by 2001, c. 17, 
subsec. 73(5), applicable to taxation years of foreign affiliates that begin after 1999 
except that, where a taxpayer so elects in writing and files the election with the Min- 
ister of National Revenue on or before the taxpayer’s filing-due date for the taxation 
year that includes June 14, 2001, para. 95(2)(a.3) applies to taxation years, of all of the 
taxpayer’s foreign affiliates, that begin after 1994 except that, where there has been a 
change in the taxation year of a particular foreign affiliate of a taxpayer in 1994 and 
after February 22, 1994, the enacted provisions apply to taxation years of the particular 
foreign affiliate of the taxpayer that end after 1994, unless 


(a) the particular foreign affiliate had requested that change in the taxation year in 
writing before February 22, 1994 from the income taxation authority of the country 
in which it was resident and subject to income taxation; or 


(b) the first taxation year of the particular foreign affiliate that began after 1994 
began at a time in 1995 that is earlier than the time that it would have begun if 
there had not been that change in the taxation year of the particular foreign 
affiliate, 


and, notwithstanding subsections 152(4) to (5), any assessment of a taxpayer’s tax pay- 
able under the Act for any of those taxation years shall be made that is necessary to 
take into account the application of this amendment. The portion of para. 95(2)(a.3) 
before subpara. (iii) formerly read: 


(a.3) in computing the income from a business other than an active business for a 
taxation year of a foreign affiliate of a taxpayer there shall be included the in- 
come of the affiliate for the year derived directly or indirectly from indebtedness 
(other than a specified deposit with a prescribed financial institution) and lease 
obligations (which, for the purposes of this paragraph, includes the income of the 
affiliate for the year from the purchase and sale of indebtedness and lease obliga- 
tions on its own account) 


(i) of persons resident in Canada, or 
(ii) in respect of businesses carried on in Canada 


unless more than 90% of the gross revenue of the affiliate derived directly or 
indirectly from indebtedness (other than a specified deposit with a prescribed 
financial institution) and lease obligations was derived directly or indirectly from 
indebtedness and lease obligations of non-resident persons with whom the affili- 
ate deals at arm’s length and, where this paragraph applies to include income of 
the affiliate for the year in the income of the affiliate from a business other than 
an active business, 


Para. 95(2)(g) amended by the said c. 17, subsec. 73(6), applicable on the same basis as 
the repeal of 95(2)(h) below. Para. 95(2)(g) formerly read: 


(g) [debt settlement — currency fluctuation] — where, by virtue of a fluctua- 
tion in the value of the currency of a country other than Canada relative to the 
value of the Canadian dollar, a foreign affiliate of a taxpayer has realized a taxa- 
ble capital gain or an allowable capital loss in a taxation year on the settlement 
of a debt that was owing to 


(i) another foreign affiliate of the taxpayer or any other non-resident corpo- 
ration with which the taxpayer does not deal at arm’s length, or 


(ii) the affiliate by another foreign affiliate of the taxpayer or any other non- 
resident corporation with which the taxpayer does not deal at arm’s length, 


such gain or loss, as the case may be, shall be deemed to be nil; 


Para. 95(2)(g.2) added by the said c. 17, subsec. 73(7), applicable to distributions re- 
ceived after 1997 except that the election referred to in para. 95(2)(g.2) is deemed to be 
filed on a timely basis if it is filed with the Minister of National Revenue before Sep- 
tember 12, 2001 (90 days after Royal Assent). 


Para. 95(2)(h) repealed by the said c. 17, subsec. 73(8), applicable to taxation years of a 
foreign affiliate of a taxpayer that begin after November 1999 except that, where the 
taxpayer so elects in writing and files the election with the Minister of National Reve- 
nue on or before the day of the taxpayer’s filing-due date for the taxation year that 
includes June 14, 2001, the amendment applies to taxation years, of all of its foreign 
affiliates, that began after 1994 and, notwithstanding subsecs, 152(4) to (5), any assess- 
ment of a taxpayer’s tax payable under the Act for any of those taxation years shall be 
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made that is necessary to take into account the application of the amendment. Para. 
95(2)(h) formerly read: 


(h) [Share transactions — currency fluctuation] — where, by virtue of a fluc- 
tuation in the value of the currency of a country other than Canada relative to the 
value of the Canadian dollar, a foreign affiliate of a taxpayer has realized a taxa- 
ble capital gain or an allowable capital loss in a taxation year on 


(i) the redemption, cancellation or acquisition of a share of the capital stock 
of, or the reduction of the capital of, another foreign affiliate of the taxpayer, 
or rf 


(ii) the disposition to a person with whom the taxpayer does not deal at 
arm’s length of a share of the capital stock of another foreign affiliate of the 
taxpayer, 


that gain or loss, as the case may be, shall be deemed to be nil; 


Para. 95(2)(d) amended by 1999, c. 22, subsec. 25(1), applicable to a taxpayer in re- 
spect of a merger or combination of foreign corporations 


(a) that occurs after February 24, 1998, or 
(b) that occurred 


(i) before February 25, 1998 and in a taxation year of the taxpayer for which 
the taxpayer’s normal reassessment period, as defined in subsec. 152(3.1), has 
not ended before 1999, or 


(ii) after 1994 and before February 25, 1998 and in a taxation year of the tax- 
payer in which the taxpayer was exempt from tax under s. 149, 


unless the taxpayer elects by notifying the Minister of National Revenue in writing 
before January 1, 2000, that the amendment not apply to the taxpayer in respect ol 
the merger or combination. 


The para. formerly read: 


(d) where there has been a foreign merger in which the shares owned by a for- 
eign affiliate of a taxpayer of the capital stock of a corporation that was a prede- 
cessor foreign corporation immediately before the merger were exchanged for or 
became shares of the capital stock of the new foreign corporation, subsection 
87(4) applies to the foreign affiliate as if the references in that subsection to 


(i) “amalgamation” were read as “foreign merger”, 


(ii), “predecessor corporation” were read as “predecessor foreign 
corporation”, 


(iii) “new corporation” were read as “new foreign corporation”, 
(iv) “‘adjusted cost base” were read as “relevant cost base”, and 
(v) “May 6, 1974” were read as “November 12, 1981”; 


Subpara. 95(2)(g.1)(ii) amended by 1998, c. 19, subsec. 122(5), applicable to taxatiot 
years that end after February 21, 1994. The subpara. formerly read: 


(ii) without reference to subsections 80(3) to (12), (15) and (17) and 80.01(5) to 
(11) and sections 80.02 to 80.04; 


Para. 95(2)(a) amended, paras. 95(2)(a.1) to (a.4) added, by 1995, c. 21, subsec. 46(4 
applicable to taxation years of foreign affiliates of taxpayers that begin after 1994 ex 
cept that, where there has been a change in the taxation year of a foreign affiliate of 
taxpayer in 1994 and after February 22, 1994, the amended legislation applies to taxa 
tion years of such foreign affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in writin 
before February 22, 1994 from the income taxation authority of the country i 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at 
time in 1995 that is earlier than the time that that taxation year would have begun 
there had not been that change in the taxation of such foreign affiliate. | 


Para. (a) formerly read: 


(a) in computing the income from an active business of a foreign affiliate of a 
taxpayer there shall be included 


(i) any income from sources in a country other than Canada that would oth- 
erwise be income from property or a business other than an active business, 
to the extent that it pertains to or is incident to an active business carried on 
in a country other than Canada by the affiliate or any other non-resident 
corporation with which the taxpayer does not deal at arm’s length, and 


(ii) any amount paid or payable to the affiliate by, and, where the affiliate is 
a member of a partnership, the affiliate’s share of any amount paid or paya- 
ble to the partnership by, 


(A) another foreign affiliate of the taxpayer, or | 


(B) any other non-resident corporation with which the taxpayer does not 
deal at arm’s length 


to the extent that, in computing the amount prescribed to be its earnings 
from an active business other than a business carried on by it in Canada, thal 
amount is deductible or would be deductible if the non-resident corporatior { 


were a foreign affiliate of the taxpayer; 


Para. 95(2)(g.1) added by 1995, c. 21, subsec. 32(4), applicable to taxation years i 
end after February 21, 1994. { 
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Paras. 95(2)(k) to (m) added by 1995, c. 21, subsec. 46(5), applicable to taxation years | each other at arm’s length in respect of the entering into of agree- 
of foreign affiliates of taxpayers that begin after 1994 except that, where there has been ments that provide for the purchase, sale or exchange of currency 


a change in the taxation year of a foreign affiliate of a taxpayer in 1994 and after : 
February 22, 1994, the new paragraphs apply to taxation years of such foreign affiliate and the execution of such agreements where 


of the taxpayer that end after 1994, unless (a) the taxpayer is 


aC alata poping Lenn that change in the taxation year in writing (i) a bank, a trust company, a credit union, an insurance cor- 
be ore February 22, 1 from the income taxation authority of the country in poration or a trader or dealer in securities or commodities 
which it was resident and subject to income taxation; or : : : pe : 

resident in Canada, the business activities of which are sub- 
ject by law to the supervision of a regulating authority such 
as the Superintendent of Financial Institutions or a similar 
authority of a province, or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation year of such foreign affiliate. 


| Subpara. 95(2)(h)(i) substituted: by 1994, c. 21, s, 43, applicable to redemptions, can- as Al? : F 
cellations, acquisitions and reductions occurring after December 21, 1992. That sub- (11) a subsidiary wholly-owned corporation of a corporation 
para. formerly read: described in subparagraph (i); 


(i) the redemption, cancellation or acquisition of shares of the capital stock of, or 
the reduction of the capital of, the affiliaté or another foreign affiliate of the 
taxpayer, or 


That portion of subpara. 95(2)(a)(ii) preceding cl. (A) substituted by 1994, c. 7, Sch. I 
(1991, c. 49), subsec. 71(5), applicable to 1987 et seq. That portion formerly read: 


(ii) any amount paid or payable to the affiliate by. 


Para. 95(2)(b) substituted by 1994, c. 7, Sch. I (1991, c. 49), subsec. 71(6), applicable 
to taxation years beginning after July 13, 1990. Para. 95(2)(b) formerly read: 


(b) the income of a controlled foreign affiliate of a taxpayer from services or an 
undertaking to provide services shall be deemed to be income from a business 
other than an active business if 


(i) the amount paid or payable in consideration therefor 


(A) is deductible in computing the income from a business carried on in 
Canada by any person in relation to which the affiliate is a controlled 
foreign affiliate or by a person related to that person, or 


(B) was paid or payable by a person other than the taxpayer and may 
reasonably be considered to relate to an amount that was deductible by 
the taxpayer or a person related to the taxpayer in computing the income 
of that taxpayer or person from a business carried on in Canada, or 


(ii) the services are performed or are to be performed by any person referred 
to in subparagraph (i) who is an individual resident in Canada; 


‘hat portion of para. 95(2)(d.1) preceding subpara. (i) substituted by 1994, c. 7, Sch. I 
1991, c. 49), subsec. 71(7), applicable to foreign mergers occurring after 1989. That 
‘ortion formerly read: 


(d.1) where there has been a foreign merger of two or more predecessor foreign 
‘corporations in respect of each of which a taxpayer's surplus entitlement percent- 
age was not less than 90% immediately before the merger to form a new foreign 
corporation in respect of which the taxpayer’s surplus entitlement percentage im- 
mediately after the merger was not less than 90% and, under the income tax law 
of the country in which the predecessor foreign corporations were resident im- 
mediately before the merger, no gain or loss was recognized in respect of any 
capital property of a predecessor foreign corporation that became capital pro- 
perty of the new foreign corporation in the course of the merger, the following 
 tules apply: 
hat portion of para. 95(2)(e.1) preceding subpara. (i) substituted by 1994, c. 7, Sch. I 
991, c. 49), subsec. 71(8), applicable to liquidations commencing after 1989. That 
ortion formerly read: 
(e.1) where there has been a liquidation and a dissolution of a foreign affiliate (in 
this paragraph referred to as the “disposing affiliate”) of a taxpayer in respect of 
which, immediately before the liquidation, the taxpayer’s surplus entitlement 
percentage was not less than 90% and, under the income tax law of the country 
in which the disposing affiliate was resident immediately before the liquidation, 
no gain or loss was recognized by the disposing affiliate in respect of any capital 
property distributed by it in the course of the liquidation to another foreign affili- 
. ate of the taxpayer resident in that country, the following rules apply: 
bpara. 95(2)(f)(i) substituted by 1994, c. 7, Sch. II (1991, c: 49), subsec. 71(9), appli- 
dle to dispositions after July 13, 1990. Subpara. (f)(i) formerly read: 
(G) where that gain or loss is the gain or loss of a controlled foreign affiliate from 
the disposition of property other than excluded property, in Canadian currency, 
and 
‘lected Cases [subsec. 95(2)]: Rostland Corp. v. Canada, [1995] 2 C.T.C. 2276 
“C) (Interest income in heavily leveraged real estate venture was income from an 
Ive business and not FAPI). 


gulations [subsec. 95(2)]: 5910 (production sharing rules). 


‘D) Rule for definition “investment business” — For the 
‘tposes of the definition “investment business” in subsection (1), a 
eign affiliate of a taxpayer, the taxpayer and, where the taxpayer 
4 corporation all the issued shares of which are owned by a cor- 
tation described in subparagraph (a)(i), such corporation de- 
ibed in subparagraph (a)(i) shall be considered to be dealing with 


(b) the agreements are swap agreements, forward purchase or 
sale agreements, forward rate agreements, futures agreements, 
options or rights agreements or similar agreements; 


(c) the agreements are entered in the course of a business carried 

_ on by the affiliate principally with persons with whom the affili- 
ate deals at arm’s length in the country under whose laws. the 
affiliate was formed or continued and exists and is governed and 
in which the business is principally carried on; and 


roposed Amendment —95(2.1)(c) 
ate entered into the agreements 
_. (@) in the course of carrying on, principally with persons _ 
_ with whom the affiliate deals at arm’s length, a business 
(other than a life insurance business) principally carried on 
_ in the country (other than Canada) under whose laws the 
affiliate is governed and any o was (unless the affil- 
___ late was continued in any jurisdict ) formed or organized, 
or was last continued, or oe 
ii) in the course of a life 
the affiliate principally in 
incipally with person 


usiness carried on by 
other than Canada and 
7 nC y wil _ the affiliate deals at 
( amisienghit == _ 
_» (Aj) that country is. | 
@® the country in which the business is principally 
cee). 
country under whose laws the affiliate is 
and any of exists, was (unless the affiliate — 
mntinued in any jurisdiction) formed or organ- 
r was last continued, and _ _ 
> business activities of the affiliate are regulated - 
each of the countries described in clause (A); and 
he February 27, 2004 draft legislation (Part 2— foreign affiliates), 
subsec. 133(20), will amend para. 95(2.1)(c) to read as above, applicable to taxation 
years, of a foreign affiliate of a taxpayer, that begin after 1999. The amendment may 
also, by election, be applicable to taxation years that begin after 1994: see Applica- 
tion note to 95(2)(a) proposed amendments, 


If a taxpayer has made what would, but for this paragraph, be a valid election as 
described above, and the taxpayer has, on or before the taxpayer’s filing-due date for 
the taxpayer’s taxation year that includes the day that is the third anniversary of the 
day on which the amending Act receives Ro} filed with the Minister of 
National Revenue a notice in writing to ion, the election is deemed, 
otherwise than for the purpose of this paragraph, never to have been made.’ 


Notwithstanding subsecs. 152(4) to (5) of the Act. any assessment of a taxpayer’s 
tax, interest and penalties payable under the Act for any taxation year shall be made 
that is necessary to take an election or revocation referred to above into account: 


Technical Notes: Subsection 95(2.1) provides a rule for the purpose of the arm’s 
length test in paragraph (a) of the definition “investment business” in subsection 
95(1). Under this rule, a foreign affiliate of a taxpayer, the taxpayer and, in certain. 
circumstances, a regulated financial institution, in Canada of which the taxpayer is a 
subsidiary wholly-owned corporation, are considered to be dealing with each other at _ 
arm’s length in respect of the entering into (and the execution of) agreements that 
provide for the purchase or sale, or exchange, of currency where all four of the con-_ 
ditions specified in paragraphs 95(2.1)(a) to (d) are satisfied, — 
The first condition, as specified in paragraph 95(2.1)(a), is that the taxpayer be (or be 
a corporation all of the issued shares of which are owned by a corporation that is) a 
bank, a trust company, a credit union, an insurance corporation or a trader or dealer 
in securities, the business activities of which are by law subject to the supervision of 
the Superintendent of Financial Institutions or a similar provincial authority. 
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S. 95(2.1)(c) 


The second condition, as specified in paragraph 95(2.1)(b), is that the agreements be 
swap agreements, forward purchase or sale. agreements, forward. rate agreements, fu 
tures agreements. options: Or rights: agreements or similar agreements. : 


The third condition, as specified in paragraph 95(2. 1)(c), is that the focien affiliate : 
entered into the agreements in the course of a business carried on principally with 
arm’s length persons in the country in which the. affiliate was formed (or continued) © 

and exists and is govemed, and in which the business is principally carried ont y it i 


The fourth condition, as specified i in paragraph 95¢ 1d), is that the ter 
ditions of the sale or exchange be arm s Jength terms and conditions. 


Subsection 95(2.1) permits a foreign affilia’ a taxpayer to deal oe 
financial institutions in currency transactions entered into in the course of abu 
carried on by the affiliate principally with arm’s length persons in the foreign country / 
under whose laws the affiliate was ‘incorporated, exists and is governed, and in which 
the business is principally carried on. Such currency transactions of the affil 
afforded the same tax treatment as that ~~ to aes transactions cor 
foreign financial institutions. - / 


Paragraph 95Q2. 1) i is amended to require that the foreign affiliate entere 
agrecmen ts : 


¢ in the course of carving, on, pri incipally wilt persons: ain who 

_deals at arm’s length, a business (other than a life i insurance business) principally _ 
carried on in the country (other than Canada) under whose laws the affi iate is 
governed and any of exists, was (unless the affiliate was continue: 


diction) formed or organized, (OF was last continued, OF : ; 
‘in the course of a life insurance business carried on by the affiliate principally i a 
a country other than Cariada and a wo — * whom me atta 
deals at arm’s length if. : , 


> 


_ — that country is the country in oii. the business i is principally aned on or _ 


is the country under whose laws the affiliate is governed and any of exists, 
-_ was (unless the affiliate was continued in any jurisdiction) formed or coe 
ized, or was lest continued (new nse 95(2. 1)(6)(4)(A)), and 


— the business peavitic. of the affiliate are regulated i in eich of the countries 


_ described in new clause 952. I(@)Gi(A). 
Amended subsection 95(2.1) will, for example, necomm Guat currency transactions : 


of certain regulated foreign affiliates, of regulated life insurance corporations Yesi- 


dent in Canada, that carry on an arm’s length foreign life insurance business princi- 
pally in a country different from their country of incorporation or continuation if the 


business activities are regulated in the country in which the business is principally _ 


carried on and in we a under aes laws the affiliate was nore or iat G 
continued. g Y S S . 


The amendment to sp eon: 95(2. ne) applic: to. ioxetion years, of a fore gn affili- 


ate of a taxpayer, that begin after 1999. However, see the commentary to new sub- 


section 95(2.2) for details of an election to apply the amendments to amendment to 
paragraph 95(2.1)(c) to taxation years, of all foreign affiliates of the taxpayer, that 
begin after 1994. Note also that the amendment to paragraph 95(2..1)(c) is aed) i 
the Global Section 95 Election package described [under 95(2)(a) ed) . 


Letter from Dept. o' of Finance, October 12, 2000: See under 95(2.41), _. 


(d) the terms and conditions of such agreements are substantially 
the same as the terms and conditions of similar agreements made 
by persons dealing at arm’s length. 
Related Provisions: 95(2.41) — Foreign affiliate of life insurer. 
History: Subsec. 95(2.1) added by 1995, c. 21, subsec. 46(6), applicable to taxation 
years of foreign affiliates of taxpayers that begin after 1994 except that, where there 
has been a ey in the taxation year of a foreign affiliate of a taxpayer in 1994 and 
after February 22, 1994, the new subsection applies to taxation years of such foreign 
affiliate of the taxpayer that end after 1994, unless 
(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 
(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


(2.2) Rule for subsec. (2) — For the purpose of subsection (2), 
Proposed Amendment — —_ - 95(2. 2) opening words _ 


2. 2) Rule for subsection (2) _— For the purpose of subsection 
(2), other than paragraphs (2)(f) and (f.1), — 


Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), : 


subsec. 133(21), will amend the opening words of subsec. 95(2.2) to read as above, 
applicable to taxation years, of a foreign affiliate of a taxpayer, that end after 1999. _ 


The amendment may also, by election, be applicable to taxation years that ban after - 


1994; see Application note to 95(2)(a) proposed amendments. / 
Ifa taxpayer has made what would, but for this paragraph, be a vali election as 


described above, and the taxpayer has, on or before the taxpayer's filing-due date for 


the taxpayer’s taxation year that includes the day that is the third anniversary of the 


Income Tax Act, Part I, Division B 


day on which the amending Act receives Royal. Assent, filed with the Minister ¢ 
National Revenue a notice in writing to revoke the election, the election is deemec 
otherwise than for the purpose of this paragraph, never to have been made. 


Notwithstanding subsecs, 152(4) to (5) of the Act, any. assessment of a 
tax, interest and penalties payable under the Act for any taxation year shal ben made 
that is necessary to take an election or revocation referred to above: into 


Technical Notes: Subsection 95(2.2) provides 
(b), for the purpose of subsection 95(2). 


Paragra h 95(2. 2)(a) provides that, in certain circums 
tion that was not a “foreign affiliate of a taxpayer in respect of whic | th 
had a qualifying interest throughout a taxation year” but was such a foreign af 
at the beginning or end of that year is deemed to be such a foreign affiliate of the 
taxpayer throughout that year. Those circumstances. are that a person has, in that 
year, acquired or disposed of shares of that non- -resident corporation or any 0 
corporation and, because of that disposition or acquis ition, that non-resident corp! 
tion became or ceased. tobea foreign affiliate of the taxpayer in. respect ¢ of which 
taxpayer | had a qualifying interest. ; 


Paragraph 95(2. 2)(b) provides that, in 1 certain circumstances, a non teudent corp : 
tion that was not elated to a taxpayer and to a foreign affiliate of th taxpayer 
throughout a ‘taxation year but was so related at the beginning or end of that year 
deemed to be related throughout that year to the taxpayer and to the foreign affiliat 
Those circumstances are that a person has, in that year, acquired - or disposed 
shares of that non-resident corporation or any other corporation and, because of th 
disposition or acquisition, | that non-resident corporation became or ceased to” 
non-r esident corporation that was related to the foreign affiliate and ms taxpay. 


Subsection 952. 2) is amended i in the following ways. 


First, the “preamble” of subsection 95(2.2) is phendea ‘6 ensure that that subsection 
does not apply for the purpose of paragraph 95(2)(f). This amendment 
ial to the introduction of new subsection 95 4 22). For sation detail. see the co 
mentary to ‘subsection 0. 2 : S ) 


Second, paragraph 95(2.2)(b) is amended so that the rei in that ee dec ap- 
plies if, because of the acquisition, that non-resident corporation would have become 
Gf paragraph 251(5)(b) did not apply to rights contained in the agreement un 

which the person acquired t the shares) a non-resident corporation ‘that was related to 
the taxpayer or to the taxpayer and the foreign affiliate. The addition of the reference 
to paragraph 251(5)(b) permits paragraph 95(2.2)(b) to apply. where the rele 
commercial arrangements involve: a tight to acquire shares which is then exercis 


The amendments to paragraph 95(2. 2)(b) and to the “preamble” of subsection 95(2: 
apply to taxation years, of a foreign affiliate of a taxpayer, that end after 1999. Ho 
ever, if a taxpayer so elects in writing and files the election with the Minister of 
National Revenue on or before the taxpayers filing-due date for the taxpayer’s ta 
tion year that includes the day on which this set of amendments is assented tc 
following ay to taxation ye of all ae affiliates of ne ae that beg 
after 1994: S C 


* the sreondseents to othe doricn of paragraph 95(2K0 after ahah ( ) and 
_ before siopecoy (iii), 


on the brenda paragraph 95(2. iG, 
+ the amendments to the “preamble” to shbseotion 95(2.2), 
* the amendments to paragraph ae 2)(b), and 


* new subsection 95(2.21), 


This set of proposals provides that, notwithstanding: subsections 15214) to ©), th 
Minister of National Revenue can make any assessment of a taxpayer’s tax, interest 
and penalties payable under the Act for any taxation Maat that i is eo to ta 
such an election into account. 
Note also that the amendment to the “preamble” of subsection 95(2.2) is s included 
the Global Section 95 Election package described {under 95(2)(a) — ed.] 


Letter from Dept. of Finance, February 1 2, 2001: See under 95(2 .2)(b). 


(a) a non-resident corporation that was not a foreign affiliate of @ 
taxpayer in respect of which the taxpayer had a qualifying inter 
est throughout a particular taxation year shall be deemed to be @ 
foreign affiliate of a taxpayer in respect of which the taxpayei 
had a qualifying interest throughout that year where | 
(i) a person has, in that year, acquired or disposed of shares 
of that non-resident corporation or any other corporation and 
because of that acquisition or disposition, that non-residen 
corporation became or ceased to be a foreign affiliate of tht 
taxpayer in respect of which the taxpayer had a qualifying 
interest, and 


(ii) at the beginning of that year or at the end of that year, th 
non-resident corporation was a foreign affiliate of the tax 
payer in respect of which the taxpayer had a qualifying inter 
est; and 
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Subdivision i— Shareholders of Non-Resident Corporations S. 95(2.21) 


Proposed Amendment — 95(2.2)(a) 
Letter from Dept. of Finance, April 19, 2006: See under 95(2)(k.7). 


We agree that clarification would be helpful and are prepared to recommend another 
amendment to subsection 95(2.2) of the Act, whereby transactions described in para- 
graph 95(2)(a) that occur before a non-resident corporation becomes related are ex- 


(b) a non-resident corporation that was not related to a foreign | ¢luded from the scope of subsection 95(2.2)... 
affiliate of a taxpayer and the taxpayer throughout a particular | Effective Date _ 

taxation year shall be deemed to be related to the foreign affili- | It will be recommended that the amendments be made effective for taxation years 
ate of the taxpayer and that taxpayer throughout that year where | commencing after announcement date. It will also be recommended that taxpayer be 


(1) a person has, in that year, acquired or disposed of shares 
of that non-resident corporation or any other corporation and, 
because of that acquisition or disposition, that non-resident 
corporation became or ceased to be a non-resident corpora- 
tion that was related to the foreign affiliate of the taxpayer 


and the taxpayer, and 


(ii) at the beginning of that year or at the end of that year, the Director, Tax Legislation Division, 
non-resident corporation was related to the foreign affiliate é 


of the taxpayer and the taxpayer. 
Proposed Amendment — 95(2.2)(b) 
(b) a non-resident corporation that was not related to a tax- 
payer or to a taxpay rc 
_ the case may be, throughout a particular taxation year is 
_ deemed to be related taxpayer or to the taxpay 
foreign affiliate of th axpayer throughout that year if 
(i) a person has, in that year, acquired or disposed of shares 
_ of the non-resident corporation or any other corporation 
__ and, because of that acquisition or disposition, the non-resi- 
_ dent corporation became (or would have become, if para- 


agreement under which the person acquired 
ceased to be, a non-resident corporation that 
_ the taxpayer or to the taxpayer and the 
_ the taxpayer, and - 
(ii) at the beginning, or at the end, o 
resident corporation was related to the t 
____ taxpayer and the foreign affiliate of the taxpay — 
Application: The February 27, 2004 draft legislation (art 2. — foreign affiliates), 
‘subsec. 133(22), will amend para. 95(2.2)(b) to read as above, applicable to taxation 
years, of a foreign affiliate of a taxpayer, that end after 1999. However, if a taxpayer 
So elects in writing and files the election with the Minister of National Revenue on or 
before the taxpayer’s filing-due date for the taxpayer's taxation year that includes the 
day on which the amending legislation is assented to, the amendment applies to taxa- 
tion years, of all foreign affiliates of the taxpayer, that begin after 1994, 
Notwithstanding subsecs. 152(4 (6) of the Act, any assessment of a taxpayer's 
tax, interest and penalties payable under the Act for any taxation ye shall be made 
that is necessary to take an election or revocation referred to above into account, 
Technical Notes: See under 95(2.2) opening words above. 

Letter from Dept. of Finance, February 12, 2001: 

Angelo Nikolakakis. Stikeman Elliott, Toronto 

Dear Mr. Nikolakakis:. . . 

Relationship between 95(2.2)(b) and 251(5)(b) 


You are concerned that the application of paragraph 251(5)(b) to a 

shares makes paragraph 95(2.2)(b) of the Act ineffective once t 
ind control of non-resident corporation is acquired in a taxat 
15(2.2)(b) is intended to address the “related throughout the yea 
daragraph 95(2)(a) of the Act in respect of certain non-resi 


year. Paragraph 


Ot preclude subsection 95(2.2)(b) from deeming the non-resident to be related to the 
Srporation resident in Canada throughout the year. 


'recise effect of 95(2,2) 


‘Ou are concerned that the scope of paragraph 95(2.2) of the Act is not adequately 
efined. As a consequence, you are recommending that the subsection be amended to 
‘fisure that it does not apply for the purposes of paragraph 95(2)(a) of the Act in 
‘pect of transactions occurring before a non-resident corporation actually becomes 
‘lated to the corporation resident in Canada. 


and a foreign affiliate of the tax payer, as. 


rand the © 


ght to acquire — 
exercised | 


permitted to elect to have the amendments apply to the 1994 and subsequent taxation 
years of foreign affiliates where the taxpayer so elects in respect of all the taxpayer’s 
foreign affiliates. = 

Thank you for taking the time to express you 


: neerns and we trust this letter ad- 
dresses most of them, — oC 


Yours sincerely, 
Brian Emewein _ 

Tax Policy Branch 

Letter from Dept. of Finance, April 19, 2006: Sce under 95(2)(k.7). 


Related Provisions: 95(2)(n) Deemed FA and deemed qualifying interest; 
95(2.21) — Exception. 


History: The opening words of subsec. 95(2.2) amended by 2001, c. 17, subsec. 73(9) 
to replace “paragraph (2)(a)” with “subsection (2)”, applicable to taxation years of a 
foreign affiliate of a taxpayer that begin after November 1999 except that, where the 
taxpayer so elects in writing and files the election with the Minister of National Reve- 
nue before the day of the taxpayer’s filing-due date for the taxation year that includes 
June 14, 2001, the amendment applies to taxation years, of all of its foreign affiliates, 
that began after 1994 and, notwithstanding subsecs. 152(4) to (5), any assessment of a 
taxpayer's tax payable under the Act for any of those taxation years shall be made that 
is necessary to take into account the application of the amendment. 
Subsec. 95(2.2) added by 1995, c. 21, subsec. 46(6), applicable to taxation years of 
foreign affiliates of taxpayers that begin after 1994 except that, where there has been a 
change in the taxation year of a foreign affiliate of a taxpayer in 1994 and after Febru- 
ary 22, 1994, the new subsection applies to taxation years of such foreign affiliate of 
the taxpayer that end after 1994, unless 

(a) such foreign affiliate had requested that change in the taxation year in writing 

before February 22, 1994 from the income taxation authority of the country in 

which it was resident and subject to income taxation: or 

(b) the first taxation year of such foreign affiliate that began after 1994 began at a 

time in 1995 that is earlier than the time that that taxation year would have begun if 

there had not been that change in the taxation of such foreign affiliate. 


Proposed Addition — 95(2.21) 


(2.21) Rule re subsection (2.2) — Subsection (2.2) does not 
apply for the purpose of paragraph (2)(a) in respect of any income — 
or loss referred to in that paragraph, of a particular foreign affili-_ 


roughout the taxation year of that particular affiliate — 
nich the taxpayer is related throughout the taxation year, to 
oxtel hat income or loss relates to a transaction or event 
(a) that occurred before that particular affiliate became, as de- 


< * 


termined without reference to subsection (2.2), a foreign affili- 
ate of the taxpayer in respect of which the taxpayer had a qual- 
ifying interest or to which the taxpayer is related: or 


(b) that occurred before a non-resident corporation (other than 
that particular affiliate), or a foreign affiliate of the taxpayer 
(other than that particular affiliate), referred to in paragraph 
(2)(a) became, as determined without reference to subsection 
(i) a foreign affiliate of the taxpayer in respect of which the 


taxpayer had a qualifying interest, or 
(ii) related to the taxpayer and to that particular affiliate. 


Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), 
subsec. 133(23), will add subsec. 95(2.21), applicable to taxation years, of a foreign 
affiliate of a taxpayer, that end after 1999. However, if a taxpayer so elects in writing 
and files the election with the Minister of National Revenue on or before the tax- 
payer's filing-due date for the taxpayer’s taxation year that includes the day on which 
the amending legislation is assented to, the amendment applies to taxation years, of 
all foreign affiliates of the taxpayer, that begin after 1994. 


Notwithstanding subsecs. 152(4) to (5) of the Act, any assessment of a taxpayer's 
tax, interest and penalties payable under the Act for any taxation year shall be made 
that is necessary to take an election or revocation referred to above into account. 


Technical Notes: New subsection 95(2.21) ensures that the application of the rules 
in subsection 95(2.2) will not result in the provisions of paragraph 95(2)(a) 
recharacterizing, as an income or a loss from an active business, any income or loss 
from property of a particular foreign affiliate of the taxpayer in respect of which the 
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S. 95(2.21) Income Tax Act, 


taxpayer has a qualifying interest or is related throughout the taxation year of that 
particular affiliate, that relates to a transaction o SQ 

+ that occurred before that particular affilial became, aascdotermined ‘wath refer- 

ence to subsection 95(2.2), a foreign affiliate of the taxpayer in respect of whi ho 

the taxpayer had a oe interest or to wited the ae is, Felated: or 


° 


ae ora ‘foe affiliate of the Plaaiejel (one than’ that pare aft 
referred to in paragraph 95(2)(a)_ —, as. mi _referen 
subsection 2s we : 


details of an en to apply e sdBsectibh 95(2. 21) to taxation year: - 
eign affiliates of the taxpayer, that begin after 1994. Note also that new subsection 
95(2.21) is included in the lees ee 95 Election pee de ribed f 
95(2)(a) — ed.] ; > 

Letter from Dept. of Finance, June 4, 2001: 


Dear [xxx]: : 
We are responding to your iene of May 28, 2001, adds us © contin Our qiention . 
to recommend to the Minister of Finance that - ee be oe to dues , 
95(2)(f) of the Income Tax Act (the “Act”). .. — 


_ We will recommend to the Minister that an amendment be made to ‘paragraph 
95(2)(f) of the Act that will, if adopted, have the effect of excluding from the foreign — 
accrual property income (FAPI) of a foreign affiliate of a taxpayer the income of the _ 
foreign affiliate that was accrued or realized before it becomes a foreign. affiliate of a 
taxpayer, whether such FAPI arises from dispositions of capital property ‘or other- — 
wise. It will be recommended that this amendment, 7 ee aoe to es: 
years of foreign affiliates commencing after 2000. . 


I trust that this meets your requirements. 


Yours sincerely, 


“Brian Ernewein — : 
Director, Tax Legislation _ Division Tax Policy Branch 


Letter from Dept. of Finance, February 12, 2001: 
Angelo Nikolakakis, Stikeman Elliott. Toronto : 
Dear Mr, Nikolakakis:. : 
Scope of Parag graph 95( 2y je 


You are also concerned that pre-acquisition transactions on income account i eaten 


than on capital account can result in FAPI in the year in which a non-resident corpo- 
ration becomes a foreign affiliate. You are concerned that paragraph 95(2)(k) eS 
not fully address this concern and as a result you are requesting an amendment o 
paragraph 95(2)(f) of the Act. You want to extend the scope of paragraph 95(2)(f) so 
that FAPI will not include income accruing or realised before a particular NOM-Tesi- 

dent cor poration becomes a a foreign affiliate. of a taxpayer resident i in Canada. 


Your request has merit and, consequently, we will recommend to the Minister of 
Finance (the “Minister’”) that an amendment be made to paragraph 95(2)(f) of the 
Act. This amendment will have the effect of excluding from the FAPI of a foreign 
affiliate of a taxpayer the income of the foreign affiliate that is Ss or — - 
before it becomes a foreign affiliate of a ee oo 


[See also under ee — 


Effective Date . : 
It will be recommended that ‘the amendments be made effective for ‘taxation years 


commencing after announcement date. It will also be recommended that taxpayer be _ 


permitted to elect to have the amendments apply to the 1994 and subsequent taxation _ 
years of foreign affiliates where the taxpayer so elects i in ope of all We taxpayer’ S 
foreign affiliates. 


Thank you for taking the time to of your ¢ concerns and we trust this letter ad 
dresses most of them. oo : 


Yours sincerely, 


- Brian Ernewein _ a 
Director, Tax Legislation Division, Tax Policy banc 


Related Provisions: 95(2)(n) — Deemed FA and deemed i qeliyine interest. 


(2.3) Application of para. (2)(a.1) Paragraph (2)(a.1). does 
not apply to a foreign affiliate of a taxpayer in respect of a sale or 
exchange of property that is currency or a right to purchase, sell or 
exchange currency where 
(a) the taxpayer is 
(i) a bank, a trust company, a credit union, an insurance cor- 
poration or a trader or dealer in securities or commodities 


Z 


Part I, Division B 


resident in Canada, the business activities of which are sub- 
ject by law to the supervision of a regulating authority such 
as the Superintendent of Financial Institutions or a similar 
authority of a province, or 


(ii) a subsidiary wholly-owned corporation of a corporation 

described in subparagraph (i); 
(b) the sale or exchange was made in the course of a business 
carried on by the affiliate principally with persons with whom 
the affiliate deals at arm’s length in the country under whose 
laws the affiliate was formed or continued and exists and is goy- 
erned and in which the business is principally carried on by it; 
and 


‘b) the sale or eeichange was stad by the affiliate i in the course. 
of a iliate de alunos Sey with Le with whor 


te han Ens under whee. ie the affiliate is gov 
ered. and y of exists, was. (unless the affiliate was ¢ 
tinu any poueeieuon). forms or Gennes j 


Gi the affiliate i is a force | bak, a ‘ust company, a cre 
union, an insurance posporatign © ora Te or dealer in se 


are regulated 


(A) under the laws of the country under whose law 
affiliate is governed and any of exists, was (unless 
affiliate was continued i in any jurisdiction) formed or 0 
ganized, or was last continued, and under the laws 
each country in which the business is carried on throu 
a permanent establishment defined Py tyenlanoa) 

_ that country, 


under the laws of the hunty ne hae Cone ‘ 
__ which the business is principally carried on, or 


(©) under the laws of the country in which a parti 
- corporation related to the affiliate is governed and 
of exists, was (unless the particular corporation wa 
continued in any jurisdiction) formed or organized, 
was last continued, where those laws are recogniz 
under the laws of the country in which the business 
principally carried on and all of those countries are 
members of the European Union; and - 
Ropiicaiicn: The February 27, 2004 draft legislation (Part Ds, — foreign affilia 
subsec. 133(24), will amend para. 95(2. 3)(b) to read as above, applicable to taxati 
years, of a foreign affiliate of a taxpayer, that begin after 1999. 


Technical Notes: Subsection 05. 3) exempts a foreign affiliate fom the applic 
tion of paragraph 95(2)(a.1) with respect to the sale or exchange of property oe 
currency when the conditions in that subsection are met. 


One condition, found in paragraph 95(2. 3)(b), is that the sale or exchange ofp pr 
that is pe, is made in course of a business carried on by the affiliate principal 
with arm’s length persons in the country in which the affiliate is formed or organ 
and exists and is Bovemce and in the country | in which the business is principal 
carried on. 


Paragraph 95(2. 3)(b) i is s modified to require. the sale. Or exch. to be made by t 
foreign affiliate in the course of a business conducted principally wis arm’s lens 
ec As well, the following. conditions must be met: _ 


'« the business must be principally carried on in the country under whose law 
__ affiliate is governed and any of exists, was (unless the affiliate was continus 
any junsdiction) formed or organized, or was last continued, or _ : 


__¢ if the affiliate is a foreign ‘bank, a trust company, a credit union, an ins If 
_ corporation, or a trader or dealer i in securities or commodities ; and the ac 
_of the business are regulated _ / 


—_ under the laws of the country under shee laws te affiliate is govern 
any of exists. was (unless the affiliate was continued in any jurisdic 
_ formed or organized, or was last continued and under the laws of each co! 
‘try in which the business is carried on through a permanent establishment ( 
defined by proposed new Regulation 8202) in that country, 


-— under the laws of the country in which the business is principally carried 
: or oe 
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— if the affiliate is related to a particular corporation, under the laws of the 
country under the laws of which the particular corporation is governed and 

any of exists, was (unless the particular corporation was continued in any 
~ _ jurisdiction) formed or-organized, or was last continued, if thosé regulating 


5 laws are recognized under the laws of the country in which the business is’ 


principally carried on and all of those countries are members of the Euro- 
pean Union. 


_ Amended paragraph 95(2.3)(b) applies to taxation years, of a foreign affiliate of a. 


taxpayer, that begin after 1999, . 
Letter from Dept. of Finance, September 19, 2002: 


Z 


_hition “indebtedness” in subsection 95(2.5) of the Act. 


In your letter, you mention that the [xxx] (“Canco”) has established a corporation — 


under the [xxx] (“Forco”). We understand that Forco is a controlled foreign affiliate 
of Canco. Canco is a corporation resident in Canada, and its business activities are 
Subject by law to supervision by the Superintendent of Financial Institutions. You 
have asked us to assume that Forco is resident in [xxx] for the purposes of the Can- 


_ ada-[xxx] Income Tax Convention and under the common law “mind and manage- — 


Ment” test. Forco intends to establish a branch in another foreign county, i.e., the 


- United States, through which it will carry on business as a trader or dealer in securi-. 
ties. Forco’s business activities will be regulated in that country. Forco’s business 


will be principally carried on in that country and will employ more than [xxx]. You 
also mention that, as part of its financing arrangements, it is anticipated that Forco 


dollar borrowings as the functional currency of Forco is currency of that country. 


In your letter, you expressed your concern that, as a result of these foreign exchange 


swaps. Forco will be considered to have sold property to Canco within the meaning 


of paragraph 95(2)(a.1) of the Act. The exception given by suibsection 95(2.3) will 
not be available because the requirement in paragraph 95(2.3)(b) will 
Paragraph 95(2.3)(b) requires that the sale or exchange of currency 
course of a business carried on by Forco principally with persons w 
t atm’s length “in the country under whose laws (Forco] was 
ad exists and is governed and in which the business is princi 
S requirement will not be met because Forco carries on 
diction other than its place of formation (or continuation). | 
t of view, we agree with you that the scope of this requirem > narrow and 
could be extended within the parameters established under related provisions in sub- 
Section 95. We are, therefore, prepared to recommend to the Minister of Finance that 
paragraph 95(2.3)(b) be amended so that the test in that paragraph is satisfied where 
the sale or exchange was made by the affiliate in the course of a business conducted 
principally with persons with whom the affiliate deals at arm’s length, if 


__* the business is principally carried on in the country (other than Canada) under 
whose laws the affiliate is governed and exists, is governed and was (unless the 
affiliate was continued in any jurisdiction) formed or organized, or is governed 


and was last continued, or 


_ * the affiliate is a foreign ba a trust company, a credit union, an insurance cor- 
_ poration or a trader or dealer in securities or commodities and one of three alter- 
_ fiative conditions is met. - 


‘The first of those alternative conditions is that the activities of the business are regu- 
lated: under the laws of the country under whose laws the affiliate is governed and 
2xists, is governed and was (unless the affiliate was continued in any jurisdiction) 
formed or organized, or is governed and was last continued: and under the laws of 


zach country in which the business is carried on. 


The second of those alternative conditions is that the activities of the business are 
“egulated under the laws of the country (other than Canada) in which the business is 
incipally carried on. oO 


ird of those alternative conditions is that the activities of the business are regu- 
under the laws of the country in which a corporation related to the affiliate is 

ed and exists, is governed and was (unless the non-resident corporation was 
nued in any jurisdiction) formed or organized, or is governed and was last con- 
inued, where those laws are recognized under the laws of the country in which the 
lusiness is principally carried on and all of those countries are members of the Euro- 


vean Union. Sa 

f your letter, you also expressed your concern that these foreign exchange swaps 
ntered into between Forco and Canco may give rise to “indebtedness” of Canco for 
“Ie purposes of paragraph 95(2)(a.3) of the Act. The exception given by way of the 
‘efinition “indebtedness” in subsection 95(2.5) will not be available because the test 
1 Paragraph (c) of that definition is not met. That paragraph requires that Forco’s 
eement with Canco providing for the purchase, sale or exchange of currency was 
‘fitered into by Forco in the course of a business carried on by Forco principally with 
. ersons with whom it deals at arm’s length “in the country under whose laws [Forco] 
‘as formed or continued and exists and is governed and in which the business is 
fincipally carried on by it”. This requirement will not be met because Forco carries 
. business principally in a jurisdiction other than its place of formation (or continu- 
ion). From a tax policy point of view, we agree with you that the scope of this 
‘quirement is too narrow and could be extended within the parameters established 


Tam writing in reply to your letter dated August 16, 2002. in which you Fequested 
amendments to subsection 95(2.3) of the Income Tax Act (the “Act’) and to the defi- 


will enter into [xxx] foreign exchange swaps with Canco in respect of its Canadian — 


S. 95(2.4)(a) 


under related provisions in subsection 95. We are, therefore, prepared to recommend _ 
to the Minister of Finance that paragraph (c) of the definition “indebtedness” in sub- 
section 95(2.5) be amended so that the test in that paragraph is met where the agree- _ 
ments are entered into by the non-resident corporation with a person in the course of 
a business condueted principally with persons with whom the non-resident corpora- 
tion deals at arm’s length, 7 hh ; 


° the business is principally carried on in the country (other than Canada) under 
whose laws the non-resident corporation is governed and exists, is governed and 
was (unless the non-resident corporation was continued in any jurisdiction) 


formed or organized, or is governed and was last continued, or 


* the non-resider f the person and all of three 
‘entered into the agreement with 
i ragraph 95(2.3)(a). 

The second particular condition is that the non-resident corporation is a foreign bank, 
a trust company, a credit union, an insurance corporation or a trader or dealer in 
securities or commodities. : — = — CC Lr 


The first particular condition is that the person 
the non-resident corporation is a taxpayer des 


cular condition is that the activities of the business 

ted: under the laws of the country under whose laws the non-resident 
governed and exists, is governed and was (unless the non-resident ; 
as continued in any jurisdiction) formed or organized, or is gov- 


ontinued; and under the laws of each country in which the _ 


gulated under the laws of the country (other than Canada) in which the _ 
cipally carried on; or - FF 
_ 3. are regulated under the laws of the country in which a corporation related to 
the non-resident corporation is governed and exists, is governed and was (unless 
the non-resident corporation was continued in any jurisdiction) formed or organ- 
_ ized, or is governed and was last continued, where those laws are recognized 
under the laws of the country in which the business is principally carried on and 
_ all of those countries are members of the European Union. 
We will recommend that these amendments be applicable to taxation years of foreign 
affiliates of taxpayers that begin after 1999. If the recor mendation is acted upon, we 
anticipate that the amendments would be included in future technical bill, 


Thank you for writing, 

Yours sincerely, 
Len Farber _ 
_ General Director, Tax Legislation Division, Tax Policy Branch 


(c) the terms and conditions of the sale or exchange of such pro- 
perty are substantially the same as the terms and conditions of 
similar sales or exchanges of such property by persons dealing at 
arm’s length. 
History: Subsec. 95(2.3) added by 1995, c. 21, subsec. 46(6), applicable to taxation 
years of foreign affiliates of taxpayers that begin after 1994 except that, where there 
has been a change in the taxation year of a foreign affiliate of a taxpayer in 1994 and 
after February 22, 1994, the new subsection applies to taxation years of such foreign 
affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


Regulations: 8202 (meaning of “permanent establishment” for 95(2.3)(b)). 


(2.4) Application of para. (2)(a.3) — Paragraph (2)(a.3) does 
not apply to a foreign affiliate of a taxpayer in respect of its income 
derived directly or indirectly from indebtedness to the extent that 


(a) the income is derived by the affiliate in the course of a busi- 
ness conducted principally with persons with whom the affiliate 
deals at arm’s length carried on by it as a foreign bank, a trust 
company, a credit union, an insurance corporation or a trader or 
dealer in securities or commodities, the activities of which are 
regulated in the country under whose laws the affiliate was 
formed or continued and exists and is governed and in which the 
business is principally carried on, and 


_ Proposed Amendment — 95(2.4)(a) 


(a) the income is derived by the affiliate in the course of a bus- 
iness conducted principally with persons with whom the affili- 
ate deals at arm’s length carried on by it as a foreign bank, a 
trust company, a credit union, an insurance corporation or a 
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- trader or dealer in securities or commodities, the activities of 
which are regulated under the laws 


principally carried on) compete and have a substantial market 
presence, 


“© of the country under whose laws the affiliate i is governed | and, for the purpose of this subsection, an acquisition of indebted- 


and any of exists, was (unless the affiliate was continued in — 
any jurisdiction) formed or organized, or was last continued © 


ness from the taxpayer shall be deemed to be part of the trading or 
dealing in indebtedness described in paragraph (b) where the in- 


and of each country in which the business is carried on | debtedness is acquired by the affiliate and sold to regular customers 
through a permanent establishment (as ome by regula- and the terms and conditions of the acquisition and the sale are sub- 


tion) in that country, 


(ii) of the country in which the business i is principally car- 
ried on, or 


stantially the same as the terms and conditions of similar acquisi- 
tions and sales made by the affiliate in transactions with persons 
with whom it deals at arm’s length. 

History: Subsec. 95(2.4) added by 1995, c. 21, subsec. 46(6), applicable to taxation 


(ii) if the affiliate i - related es co poration, of the country years of foreign affiliates of taxpayers that begin after 1994 except that, where there 
under the laws of which that related corporation » BOV- | has been a change in the taxation year of a foreign affiliate of a taxpayer in 1994 and 


erned and any of exists, was (unless that related corporatio . 

was continued in any jurisdiction) formed or organized, L 

was last continued, if those regulating - laws are recognized - 
under the laws of the country in which the business is prin- 
cipally carried on and all of those countries are oS of 

_ the European Union, and - - 
Application: The February 21, 2004 draft legislation wan 7 — foreign affiliates), 
subsec. 133(25), will amend para. 95(2. 4)(a) to read as above, ae to taxation: 
years, of a foreign affiliate of a taxpayer, that begin alter 1999. : 


Technical Notes: In general terms, paragraph 95(2)(a.3) deems income of a , for 
-eign affiliate of a taxpayer from Canadian source indebtedness, or from Canadian 


source lease obligations, to be income from a business other than an active business. oe 
Therefore, this income will be included in computing the affiliate’ 8 s foreign accrual at) excpten one ay h es ees 2x (a 3) 
ada in respect of the affiliate’s income for a taxation year derived, 
directly or indirectly, from indebtedness of persons resident in 
Canada or from indebtedness in respect of businesses carried on it 
Canada (referred to in oe bees as a es ies - 
=) if / 


property income (Fi API). 


Subsection 95(2.4) provides that paragraph 95(2)(a. 3) will not apply in respect of 
income derived by a foreign affiliate of a ee directly or indirectly oo ee - 
edness to the extent that / 


+ the income was derived by the affiliate i in he course of a business that was con- 
ducted principally with persons with whom the affiliate deals at arm’s length, 
_and that was carried on by the affiliate as a foreign bank, a trust company, a 
credit union, an insurance corporation or a trader or dealer in securities or com- 
modities, the activities of which are regulated in the jurisdiction in which it was 

_ formed or continued and exists and is governed, and in ae the business was 
principally carried (paragraph 95(2.4)(a)), and - 


* the income was derived from the uading or dealing in ae indebtedness with 
_arm’s length persons resident in a country other than Canada in which the affili- 
_ate and its similarly regulated competitors compels and have a substantial Market 

presence (paragraph 95(2.4)(b)). : : 


Paragraph 95(2.4)(a) is amended to refer to income ent iy the afi lite i in ihe 
course of a business that was conducted principally with persons with whom the af- _ 
filiate deals at arm’s length, and that was carried on by the affiliate as a foreign bank, 

a trust company, a credit union, an insurance corporation, or a trader or dealer i in 
securities or commodities, the activities of which are regulated under the laws _ 


+ of the country under whose laws the affiliate is governed and any of exists, was _ 
(unless the affiliate was continued in any jurisdiction) formed or organized, or 
was last continued and of each country in which the business is carried on 

- through a permanent establishment (as defined by proposed: new Regulation 
8202) in that country, 


+ of the country in which the business is principally carried on, or 


PER 


if the affiliate is related to a corporation, of the country under the laws of which — 
that related corporation is governed and any of exists, was (unless that related 
corporation was continued in any jurisdiction) formed or organized, or was last 
_ continued, if those regulating laws are recognized under the laws of the country _ 
in which the business is ee carried on and a of those countries are 
members of the European Union. y . 
Amended paragraph 95(2.4)(a) applies: to taxation years of a freien alate of a 
taxpayer, that begin after1999. 


Letter from Dept. of Finance, September 19, 2002: See under 95(2. 3\(b). 


(b) the income is derived by the affiliate from trading or dealing 
in the indebtedness (which, for this purpose, consists of income 
from the actual trading or dealing in the indebtedness and inter- 
est earned by the affiliate during a short term holding period on 
indebtedness acquired by it for the purpose of the trading or 
dealing) with persons (in this subsection referred to as “regular 
customers”) with whom it deals at arm’s length who were resi- 
dent in a country other than Canada in which it and any competi- 
tor (which is resident in the country in which the affiliate is resi- 
dent and regulated in the same manner the affiliate is regulated 
in the country under whose laws the affiliate was formed or con- 
tinued and exists and is governed and in which its business is 
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sion of the Superintendent of Financial Institutions or a 


; (b) the Canadian cue is ca or held by de affilia : 


ness was used or held by the affiliate, in the course of carryin. 


- outside Canada (other than a business deemed by paragraph 
 (2)(a.2) to be a separate business other than an active bu 


_ (c) more than 90% of the gross premium revenue “Of the affili 


business was derived from the insurance or reinsurance 


after February 22, 1994, the new subsection applies to taxation years of such foreign 
affiliate of the tr oayet that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 

(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


Proposed Addition - _ -95(2.41) 


ae the taxpayer is, at ihe end of the affiliate’ Ss taxation yea 


(i) a life insurance corporation resident in Canada, the busi- 
ness activities of which are subject by law to the superv : 


similar authority of a province, or 


— @ a corporation ‘resident. in Canada hoes is a subsidi: 
controlled corporaien ofa creo) described in slp 


agraph (i); 
throughout the period in the taxation year that that indebted- 


on a business (referred to in this subsection as the “foreign life 
insurance business”) that is a life insurance business carried on 


ness), the activities of which are regulated 
(Gi) in the country under whose laws the affiliate i is govern 
and any of exists, was (unless the affiliate was continued i 
any jurisdiction) formed or a or was last con 
ued, and — 
i) in the country, ‘if any, in which ie business i is psi 
pally carried on; 


ate for the taxation year in respect of the foreign life insuran 


risks (net of reinsurance ceded) 1 in respect of persons” 
_ (i) that were non- -resident at the time that the policies in 
respect of those risks were issued or effected, and 


(ii) that were at that time dealing at arm’s length with the 
affiliate, the taxpayer and all persons that were related 
that time to the affiliate or the taxpayer; and — 


(a) it is reasonable to conclude that the affiliate used or he 

the Canadian indebtedness 
oO to fund a liability or reserve a the aoe life i insurance 
business, or : 


(il) as capital that can One be cacdeca., to hav: 
been required for the foreign life insurance business. 
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Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), 
subsec. 133(26), will add subsec. 95(2.41), applicable to taxation years, of a foreign 
affiliate of a taxpayer, that begin after 1999. The subsec. may also, by election, be 
applicable to taxation years that begin after 1994: see Application note to 95(2)(a) 
proposed amendments. ; 


If a taxpayer has made what would, but for this paragraph, be a valid election as 
described above, and the taxpayer has, on or before the taxpayer’s filing-due date for 
the taxpayer's taxation year that includes the day that is the third anniversary of the 
day on which the amending Act receives Royal Assent, filed with the Minister of 


National Revenue a notice in writing to revoke the election, the 
otherwise than for the purpose of this paragraph, never to hat 


N withstanding subsees. 152(4) to (5) of the Act, any assessm Xpaye : 
tax, interest and penalties payable under the Act for any taxation hall be made 
that is necessary to take an election or revocation referred to above into account. 


Technical Notes: In general terms, paragraph 95(2)(a.3) deems income of a for- 
eign affiliate of a taxpayer from Canadian source indebtedness, or from Canadian 
source lease obligations, to be income from a business other than an active business. 


This income will therefore be included in computing the affiliate’s FAPIL. In general 


terms, new subsection 95(2.41) provides that paragraph 95(2)(a.3) will not apply to 
income of a foreign affiliate of a taxpayer from Canadian source indebtedness held 


* as capital that can reasonably b 


insurance business. 


More specifically, new subsection 95(2.41) provides that, where four conditions are 
met, paragraph 95(2)(a.3) does not apply to a foreign affiliate of a faxpayer resident — 


in Canada in respect of the affiliate’s income for a taxation year derived, directly or 
indirectly, from indebtedness of persons resident in Canada or from indebtedness in 
respect of businesses carried on in Canada (referred to as the “Canadian 
indebtedness”’). : oo 

The first condition, set out in 
of the affiliate’s taxation ye 2 
* a life insurance corporation resident in Canada, the bi 
are subject by law to the supervision of the Superinte 
tions or a similar authority of a province, or 


paragraph 95(2.41)(a), is that the ta 


We 


* a corporation resident in Canada that is a subsidiary cont oll 


such a life insurance corporation. - 
‘he second condition, set out in paragraph 95(2.41)(b), is that the Canadian indebt- 
dness be used or held by the affiliate, throughout the period (in the taxation year) 
at it was used or held by the affiliate, in the course of carrying on a business (re- 
sted to as the “foreign life insurance business”) that is a life insurance business 
atried on outside Canada (other than a business deemed by paragraph 95(2)(a.2) to 
© a “separate business other in an active business”), the activities of which are 
2gulated _ 
* in the country unde 
_ (unless the affiliate was 
__ Was last continued, ar 


the affiliate is governed and any of exists, was 
in any jurisdiction) formed or organized, or 


+ in the country, if any, in w nich the business is principally carried on. 

he third condition, set out in paragraph 95(2.41)(c), is that more than 90% of the 
“oss premium revenue of the affiliate for the taxation year in respect of the foreign 
fe insurance business be derived from the insurance or reinsurance of risks (net of 
insurance ceded) in respect of persons -. 


‘that Were non-resident at the time that the policies in respect of those risks were 
issued or effected, and _ 


at were at that time dealing at arm’s length with the affiliat 
1 persons that were related at that time to the affiliate or 


urth condition, set out in paragraph 95(2.41)(d), is that i 
Clude that the affiliate used or held the Canadian indebtedness 


fund a liability or reserve of the foreign life insurance business, or 


nable to 


Capital that can reasonably be considered to have been required for the foreign 
life insurance business. : 


‘general terms, new subsection 95(2.41) ensures that a life insurer can hold Cana- 
{f source indebtedness in its foreign life insurance business without causing the 
‘ome from that indebtedness to be treated as FAPI of the foreign affiliate. 


W subsection 95(2.41) applies to taxation years, of a foreign affiliate of a taxpayer, 
tbegin after 1999. New subsection 95(2.41) is included in the Global Section 95 
Hon package described [under 95(2)(a) — ed.] 


‘from Dept. of Finance, December 18, 2000: 
elo Nikolakakis, Stikeman Elliott, Toronto 


<s 
| afe responding to your letters of July 19, July 26 and November 20, 2000 con- 


+. 


“Ung paragraph (b) of the definition “investment business” in subsection 95(1), the 


the affiliate, 


nsidered to have been required for that life 


payer and 
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interaction of subsection 95(2.2) and paragraph 95(2)(f), 
95(2)(a.3) of the Income Tax Act (the “Act”)... . 


In your letter of November 20, 2000, you requested that we amend subsection 
95(2)(a.3) to preclude its application in respect of an affiliate’s income from lease 
obligations relating to the use of property outside of Canada by persons having no 
material connection with the relevant taxpayer. You also requested that we confirm 
our willingness to recommend such an amendment to the Minister of Finance. 


and the scope of paragraph 


We are sympathetic to your request. Therefore, it will be recommended to the Min- 
ister of Finance that the Act be amended. The amendment will provide that paragraph 
95(2)(a.3) of the Act does not apply to the income derived by a foreign affiliate of a 
taxpayer from lease obligations of persons (other than the taxpayer or persons that do 
not deal at arm’s length with the taxpayer) relating to the use of property outside of 
Canada. It will be recommended that the amendment be made effective for taxation 
years of foreign affiliates that begin after 1999. It will also be recommended that a 
taxpayer be permitted to elect to have the amendment apply in respect of all the 
foreign affiliates of the taxpayer in tespect of their taxation years commencing after 
1994, which was the application date when it was first introduced. 


Thank you for bringing these matters to our attention. 


am res our letters of August 6, 1999, April 27, 2000, June 7, 2000, June 
20, 2000 an 10, 2000 regarding proposed amendments to section 95 of the 


Income Tax A i (the “Act. — 

First, you have proposed a hew exception from paragraph 95(2)(a.3) of the Act for 
certain regulated foreign affiliates of certain regulated life insurance corporations res- 
ident in Canada. This exception would apply in respect of the income of those affili- 
ates that is derived from certain Canadian indebtedness used or held in the course of 
carrying on a foreign life insurance business.  . 
95(2.1)(c) of the Act be amended to ac- 
s of certain regulated life insurance cor- 
fn a foreign life insurance 
-orporation or continuation. 
We have reviewed your submissions and have concluded that they have merit. Con- 
sequently, we are prepared to recommend to the Minister of Finance that section 95 
of the Act be amended to add a proposed new subsection 95(2.41) and a proposed 
new paragraph 95(2.1)(c). The specific changes we are contemplating in this connec- 
tion are along the lines of the draft outline prepared by Wally Conway, and attached 
[changed slightly on public release of draft legislation — ed.] for your comment. 


Second, you have requested that paragraph 
commodate certain regulated foreign affili 
porations resident in Canada where those a 
business i untry different from their 


Thank you for bringing these matters to our attention. _ 


gislation Division, Tax Policy Branch 
visions: 95(2.1)(c) — Rule for definition of “investment business”, 


(2.5) Definitions for para. 
graph (2)(a.3), 


“excluded income” and “excluded revenue” for a taxation year in 
respect of a foreign affiliate of a taxpayer mean, respectively, in- 
come or revenue, that is 


(a) derived directly or indirectly from a specified deposit with a 
prescribed financial institution, 


(2)(a.3) — For the purpose of para- 


(b) derived directly or indirectly from a lease obligation of a per- 
son (other than the taxpayer or a person that does not deal at 
arm’s length with the taxpayer) relating to the use of property 
outside Canada, or 


(c) included in computing the affiliate’s income for the year 
from carrying on a business through a permanent establishment 
in Canada; 

Regulations: 8201 (meaning of “permanent establishment”). 


“indebtedness” does not include obligations of a person under 
agreements with non-resident corporations providing for the 


purchase, sale or exchange of currency where 


(a) the agreements are swap agreements, forward purchase or 
sale agreements, forward rate agreements, futures agreements, 
options or rights agreements, or similar agreements, 


(b) the person is a bank, a trust company, a credit union, an in- 
surance corporation or a trader or dealer in securities or com- 
modities resident in Canada, the business activities of which are 


S. 95(2.5) ind Income Tax Act, 


subject by law to the supervision of a regulating authority in 
Canada such as the Superintendent of Financial Institutions or a 
similar authority of a province, 


(c) the agreements are entered into by the non-resident corpora- 
tion in the course of a business carried on by it principally with 
persons with which it deals at arm’s length in the country under 
whose laws the non-resident corporation was formed or contin- 
ued and exists and is governed and in which the business is prin- 
cipally carried on by it, and 
Proposed Amendment — 95(2.5)“indebtedness”(c) — 
(c) the agreements are entered into by the non-resident corpo- 
ration in the course of a business conducted principally with 
persons with whom the non-resident corporation deals at arm's _ 
(i) the business is principally carried on in the country 
(other than Canada) under whose laws the non-resident cor- 
poration is governed and any of exists, was (unless the non- 
resident corporation was continued in any jurisdiction) 
formed or organized, or was last continued, or 


(ii) the non-resident corporation is a foreign affiliate of the 


person and oo - : . 
(A) the person is a taxpayer described in paragraph 
_(B) the non-resident corporation is a foreign bank, a 
trust company, a credit union, an insurance corporation 
or a trader or dealer in securities or commodities, and 
(C) the activities of the business are regulated / 
- (D under the laws of the country under whose laws 
- the non-resident corporation is governed and any of 
exists, was (unless the non-resident corporation was 
continued in any jurisdiction) formed or organized, 
_or was last continued and under the laws of each 
country in which the business is carried on through a 


permanent establishment (as defined by regulation) 


in that country, 


(i) under the laws of ‘the country (other than Can- 4 


ada) in which the business is principally carried, or. 
(II) under the laws of the country under whose laws — 
a corporation related to the non-resident corporation 
is governed and any of exists, was (unless that re- 
lated corporation was continued in any jurisdiction) 
formed or organized, or was last continued, where 
those laws are recognized under the laws of the 
country in which the business is principally carried 
on and all of those countries are members of the Eu- 


ropean Union, and © 


Application: The February 27, 2004 draft legislation (Part 2 — foreign affiliates), _ 


subsec. 133(27), will amend para. (c) of the definition “indebtedness” in subsec. — 
95(2.5) to read as above, applicable to taxation years, of a foreign affiliate of a tax- 
payer, that begin after 1999. 8 - 


Technical Notes: The definition “indebtedness” in subsection 95(2.5) provides an 


exception for a foreign affiliate of a certain Canadian taxpayers from the rules in 
subsection 95(2)(a.3) for indebtedness arising under agreements providing for the 


purchase, sale or exchange of currency if the conditions set out that definition are 


met... : j ; : ; 
One condition, found in paragraph (c) of the definition, is that agreements providing 
for the purchase, sale or exchange of currency must be entered into in the course of a 
business carried on by the foreign affiliate principally with arm’s length persons in _ 
the country under whose laws the affiliate is formed or organized and exists and is - 
governed and in the country in which the business is principally carried on. 
Paragraph (c) is modified to require that the agreements providing for the purchase, _ 
sale or exchange of currency must be entered into in the course of a business con. 
ducted principally with arm’s length persons. As well, the following conditions must 
be met: : He : oe : oO) 
+ the business must be carried on principally in the country under whose laws the 
foreign affiliate is governed and any of exists, was (unless the affiliate was con- 
tinued in any jurisdiction) formed or organized, or was last continued; or — 


“+ the foreign affiliate must be a foreign affiliate of a person described in paragraph 
95(2.3)(a), and that person must be a foreign bank, a trust company, a credit 


The amendments apply to taxation years, of a foreign affiliate of a taxpayer. 


Part I; Division B 


union, an insurance corporation, or a trader ‘or dealer in securities 
es, and the activities of the b : / 


under the laws of the country ‘under whe e 


any of exists, was (unless the affiliate was continued i1 
formed or organized, or was last continued and under the laws 0 

_ try in which the business is carried on through a permanent establis 
“defined by proposed new Regulation 8202) in that country, 


under the laws of the country in which the busines 


under the laws of the country under whose laws a corporation related to th 
non-resident corporation is governed and any of exists, was (unless that r 
- lated corporation was continued in any jurisdiction) formed or reanized. 
was last continued, if those regulating laws are recognized under the a 
the country in which the business is principally carried on and all of thos 
countries are members of the European Union. 


begin after 19990 . ... 
Letter from Dept. of Finance, September 19, 2002: See under 95(2.3)(b) 


(d) the terms and conditions of such agreements are substantially 
the same as the terms and conditions of similar agreements made 
by persons dealing at arm’s length; 


“specified deposit” means a deposit of a foreign affiliate of a tax- 
payer resident in Canada with a prescribed financial institution resi- 
dent in Canada where 


(a) the income from the deposit is income of the affiliate for the 
year that would, but for paragraph (2)(a.3), be income from an 
active business carried on by it in a country other than Canada 
(other than a business the principal purpose of which is to derive 
income from property including interest, dividends, rents, royal- 
ties or similar returns or substitutes therefor or profits from the 
disposition of investment property), or 


(b) the income from the deposit is income of the affiliate for the 
year that would, but for paragraph (2)(a.3), be income from an 
active business carried on by the affiliate principally with per- 
sons with whom the affiliate deals at arm’s length in the country 
under whose laws the affiliate was formed or continued and ex- 
ists and is governed and in which the business is principally car- 
ried on by it and the deposit was held by the affiliate in the 
course of carrying on that part of the business conducted with 
non-resident persons with whom the affiliate deals at arm’s 
length or that part of the business conducted with a person with 
whom the affiliate was related where it can be demonstrated that 
the related person used or held the funds deposited in the course 
of a business carried on by the related person with non-resident 
persons with whom the related person and the affiliate deal at 
arm’s length. 


History: The definitions “excluded income” and “excluded revenue” added to subsec. 
95(2.5) by 2001, c. 17, subsec. 73(10), applicable to taxation years of foreign affiliates 
that begin after 1999 except that, where a taxpayer so elects in writing and files the 
election with the Minister of National Revenue on or before the taxpayer’s filing-due 
date for the taxation year that includes June 14, 2001, subsec. 95(2.5) applies to taxa- 
tion years, of all of the taxpayer’s foreign affiliates, that begin after 1994 except that. 
where there has been a change in the taxation year of a particular foreign affiliate of ¢ 
taxpayer in 1994 and after February 22, 1994, the enacted provisions apply to taxatior 
years of the particular foreign affiliate of the taxpayer that end after 1994, unless 


(a) the particular foreign affiliate had requested that change in the taxation year it 
writing before February 22, 1994 from the income taxation authority of the count) 
in which it was resident and subject to income taxation; or 


(b) the first taxation year of the particular foreign affiliate that began after 199. 
began at a time in 1995 that is earlier than the time that it would have begun i. 
there had not been that change in the taxation year of the particular foreig” 
affiliate, ee | 


and, notwithstanding subsections 152(4) to (5), any assessment of a taxpayer's tax pay. 
able under the Act for any of those taxation years shall be made that is necessary ty 
take into account the application of this amendment. 


Subsec. 95(2.5) added by 1995, c. 21, subsec. 46(6), applicable to taxation years © 
foreign affiliates of taxpayers that begin after 1994 except that, where there has been | 
change in the taxation year of a foreign affiliate of a taxpayer in 1994 and after Febrt) 
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ary 22, 1994, the new subsection applies to taxation years of such foreign affiliate of 
the taxpayer that end after 1994, unless 
(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation: of 
(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


Regulations: 7900 (prescribed financial institution). 


(3) Definition of “services” — For the purposes of paragraph 
(2)(b), “services” includes the insurance of Canadian risks but does 
not include 


(a) the transportation of persons or goods; or 


(b) services performed in connection with the purchase or sale of 
goods. 


If a taxpayer has made wh ut for 

described above (re para. (d)), and the taxpayer has, ono 
ing-due date for the taxpayer’s taxation year that includes. 

_ anniversary of the day on which the amending Act receives Ri 
the Minister of National Revenue a notice in writing to revoke 
tion is deemed, otherwise than for the purpose of this paragra 
Notwithstanding subsecs. 152(4) to (5) of the Act, any assessment of a taxpayer's 
tax, interest and penalties payable under the Act for any taxation year shall be made 
that is necessary to take an election or revocation referred to above into account. 
Technical Notes: Paragraph 
foreign affiliate of a tax 


) provides that service income of a controlled : 
ler certain circumstances, bi ed as income _ 
mies a 
urpose of paragraph 95(2)(b), “services” in- 
ss but does notinclude = = 

or goods (paragraph 95(3)(a)), or 


| Subsection 95(3) pro. i 
cludes the insurance of 
* the transportation of pers: 
OF services performed in connection with the purchase or sale of oods (paragraph 
95(3)(b)). oe | oe 
New paragraph 95(3)(c) ensures that, for the purpose of para iph 95(2)(b), the 
‘tansmission of electronic signals or electricity along a transmission system located 
‘Outside Canada does not constitute “services”. 


paragraph 95(3)(d) accommodates certain types of contra 
provided by a foreign affiliate of a taxpayer. That para 
purpose of paragraph 95(2)(b), manufacturing or proces : 
‘ices” where it consists of manufacturing or processing. 
e with the taxpayer’s specifications and under a contra ay 
e affiliate, of tangible property that is owned by the ta: 1 property 
: from the manufacturing or processing is used or held by the taxpayer in the 
ary course of the taxpayer’s business carried on in Canada, 
New paragraphs 95(3)(c) and (d) apply to the 2001 and subsequent taxation years of 
a foreign affiliate of a taxpayer. However, if the taxpayer elects in writing and files — 
the election with the Minister of National Revenue on or before the taxpayer’s filing- 
| lue date for the taxpayer’s taxation year that includes the day on which these amend- 
nents are assented to, new paragraphs 95(3)(c) and (d) apply to the taxation years, of 
ill foreign affiliates of the taxpayer, that begin after 1994. Note, also, that new para- 
staph 95(3)(d) is include Global Section 95 Election package described 
Mera) —ed.| . : 
‘etter from Dept. of Finance, September 14, 2001: 
dear [xxx]: ee : 


| 4m writing in reply to your letter to Mr. Wally Conway dated July 18, 2001 in 
‘vhich you requested an amendment to the Income Tax Act (the “Act”) to extend the 
cope of paragraph 95(3)(a) of the Act. Loo 
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In your letter, you argue the following: 


* Para h 95(2)(b) of the Act can apply, inter alia, to the provision of services ; 
pro d by a controlled foreign affiliate of a taxpayer where the amount paid or | 


_ payable in consideration for those services is deducted in computing the income 
from a business carried on in Canada by any person in relation to whom the’ 
affiliate is a controlled foreign affiliate or a person related to «he controlled for- 
eign affiliate, oo 
Where applicable, paragraph 95(2)(b) of the 
services to be a separate business other than < 
affiliate. The main consequence of this cha 
__ by the affiliate from the provision 
property income (FAPD of the affiliate. 
" Subsection 95(3) provides an exception | 
excludes certain activities from constitutin 


e 


ct deems the provision of such 

ive business carried on by the 
on is that the income earned 

deemed to be foreign accrual 


h 95@)(b). Subsection 95(3) 
es”. for the purpose of para- 


“graph 95(2)(b). - LG 
_ * In particular, paragraph 95(3)(a) ensures that “the transportation of persons or 


goods” is excluded from constituting “services” for the purpose of paragraph 
2h ). The provisions of paragraph 95(3)(a) do not offend paragraph 95(2)(b), 


no erosion of the tax base or diversion of income from Canada if the 
quired by their very nature to be performed outside Canada. Spe- 
sportation of persons or goods outside Canada is, by its very — 
that must be performed outside Canada and is therefore mark-— 
rvices that otherwise could have been performed | 


tationale underlying paragraph 95(3)(a), you submit in your 
tter that su ion 95(3) should be expanded in scope to ensure also that the trans- 
mission of electronic signals or electricity along a transmission system located — 
outside Canada be excluded from being “services” for the ‘purpose of paragraph — 
95(2)(b). We agree with this submission from a tax policy. standpoint, and are there- 
fore prepared to recommend to the Minister of Finance that paragraph 95(3)(a) be 
amended to ensure that the transmission of electronic signals or electricity along a 
transmission system located outside. Canada be excluded from being “services” for 
the purpose of paragraph 95(2)(b). We will recommend that the amendment be effec- 
tive for the 2001 and subsequent taxation year i 
dation is acted upon, I would anticipate 
in the ne 
Yours sincerely, 
Brian Ernewein - 


_ Director, Tax Legislation Division, Tax Policy Branch 


in the course of carrying on a business in Can- : 
manufactured, produced, grown, extracted or 
__ processed in Canada by the taxpayer, or by a person with — 
whom the taxpayer does not deal at arm’s length, or 
Gi) was in the course of a business carried on by a for-— 
eign affiliate of the taxpayer outside Canada — manufac- 
tured or processed from tangible property that, at the time 
_ of the manufacturing or processing, was owned by the tax- 
_ payer or by a person related to the taxpayer and used or 
held by the owner in the | arrying on a business in 
Canada, if the manufacturin cessing was in accor- 
dance with the specifications he owner of the tangible 
property and under a contract between that owner and that 
foreign affiliate; _ . 
(b) property that was acquired, in the course of carrying on a 
_ business in Canada, by a purchaser from a vendor if 
(i) the purchaser is the taxpayer or is a person resident in 
Canada with whom the taxpayer does not deal at arm’s 
length, and 
(ii) the vendor is a person 
_ (A) with whom the taxpayer deals at arm’s length, 
(B) who is not a foreign affiliate of the taxpayer, and 
~ (© who is not a foreign affiliate of a person resident in 
Canada with whom the taxpayer does not deal at arm’s 
length; or 


S. 95(3.1)(c) 


(c) property that was acquired by a purchaser from a vendor if — 


(i) the purchaser is the taxpayer or is a person resident in 
Canada with whom the oa does ee cae at arm’ s 
lensth, - | 


(ii) the vendor is a ereign affiliate oe 
_ (A) the taxpayer, or 


(B) a person resident in Canada w with whom the taxpayer 


does not deal at arm’s length, and — 


(iii) that property was manufactured, produced, grown, ex- 


tracted or processed in the country under whose laws” the 
vendor is governed and any of exists, was. (unless the ven- 


dor was continued in any jurisdiction) formed or organized, © 
or was last continued and in which the vendor 8 business is 


principally carried on. 


Technical Notes: New subsection 95(3. 1) provides, for the purpose of ee 
subparagraph 95(2)(a.1)G), a definition of the expression “designated property”. For 
more detail about that definition, see the commentary to subparagraph 95(2)(a. 1G). 


New subsection 95(3.1) applies after to taxation years, of a foreign affiliate of a tax- 


payer, that begin after December 20, 2002. However, a taxpayer may elect to. apply 
this amendment to taxation years that begin after 1994. For details about the election, 
refer to the commentary to sv opatzetaD 95(2)(a. Dw). 


(3.2) Definitions — The following - definitions “apply for the oie 
poses of this subsection and paragraphs (2)(c.1) to (c oe i 2) to 
(e.5) and (£.3) to (£.7) and subsections GB. 3) to G. 6). _ 


“dividend-like redemption”, of a share of the sepia sock oe a 


foreign affiliate (referred to in this definition as the “issuing for-_ 


eign affiliate”) of a corporation resident in Canada, means a re- 


demption, an acquisition or a cancellation Gin this definition r re- 


ferred to as the ‘“redemption”) of the share if 


(a) the share is (or would, if held by a foreign affiliate of the 
corporation resident in Canada, be) excluded property of an- 
other foreign affiliate of the corporation resident in Canada 
that, immediately before the redemption, held the share; and 


— (b) the surplus entitlement percentage of the corporation resi- 
dent in Canada, in respect of the issuing foreign affiliate, im- 
mediately before the redemption, is equal to the surplus entitle- 


ment percentage of the corporation resident in Canada, in — 
respect of the issuing foreign affiliate, immediately after = 


redemption. 


Technical Notes: New subsection 95(3.2) provides definitions for the purposes of _ 


new subsections 95(3.2), (3.3) to G e and new we, ek a to ote 6), (e. ” 
to (e.5), and (£.3) to (£.9). a - 

See the commentary for those proposed new: subsections and paragraphs i further 
detail. : 


Note also that the expression oat st, as defined in subsection 953.2), is also. 
used in new paragraphs 95(2)(w) and (x) by reference. ‘For a, see the ¢ commen- 


tary to those paragraphs. 


“Dividend-like redemption’: of a share’ of a foreign affiliate (referred to bee as the 
“issuing foreign affiliate”) of a corporation resident in Canada is a redemption, an 
acquisition or a cancellation (referred to here as the “redemption”) of the share. ic 


+ the share is excluded property (or would be excluded property if the holder of the 
share were a foreign affiliate of the corporation resident in Canada) of another 


_ foreign affiliate, of the corporation resident in Canada, that, mmupedisiely before | 


the ane held the share, and 


2 the surplus entitlement nercbatoss oo the corporation ride! in Cae in re- 
spect of the issuing foreign affiliate, immediately before the redemption, i is equal - 


to the surplus entitlement percentage of the corporation resident in Canada, in 
respect of the issuing foreign affiliate, immediately after the redemption. 


Related Provisions: 95(3.6) — - Partnerships and trusts. 
“eligible trust”, at any time, means a trust other than 
_ (a) a trust created or maintained for charitable purposes; 
(b) a trust governed by an employee benefit plan; 


(c) a trust described in Paragraph (a. He of the definition “trust” 


in subsection 108(1); 
(d) a trust governed by a salary detwal arrangement 


Income Tax Act, Part I, Division B 


(e) a trust operated for the purpose of administering or provid. 
ing a Se retirement or Bestel pen 

: Oe a | trust fa at or ‘belore. ‘at time ‘was a a personal trust. 
Technical Notes: “Eligible trust”, at any time, is a trust other than 
+ a trust created or maintained for charitable purposes, 


sa trust governed by an employee benefit plan, 
a trust described i in paragraph (a.1) of the definition “trust i in n subsection, iy 
oa a trust governed by a salary deferral arrangement, — 


_ » a trust established for the purpose of administering a superannuation, pensi¢ on 
retirement, or employee benefits plan, or 


+ a trust hat, at or before the time, was a genome trust. 
Related Provisions: 95(3. 6) Partnerships and trusts. 


“exempt trust”, at a particular time in respect of a taxpayer Tesi 
dent in Canada, means a trust that, at that time, is a trust under 
which the interest of each beneficiary (in this definition deter- 
mined without reference to subsection 248(25)) under the trust is, 
at all times that the interest exists during the trust’s taxation year 
that includes the particular time, a specified fixed interest of the 
beneficiary in the trust, if at the particular time 


(a) the trust is an eligible trust; 


(b) there are at least 150 beneficiaries each of whom hols 
_ specified fixed interest in the trust with a fair market value o 
at least $500; and ; _ 


( the total of all amounts each of which: is the fair mark 
_ value of an interest as a beneficiary under the trust held by 
specified purchaser in respect of the taxpayer resident in Can- 
ada is not more than 10% of the total fair market ae of all 

_ interests as a beneficiary under the trust. _ 
Technical Notes: “Exempt trust”, at a particular time, in respect of a ‘uxpayer 
resident in Canada, is a trust that, at that time, is a trust under which the interest of 
each beneficiary (in this definition determined without reference to subsection 
248(25)) under the trust is, at all times that the interest exists during the trust’s taxa- 
tion year that includes the particular time, a specified fred) interest of the beneficiary 
in the trust, if at the particular time — _ — 


+ the trust is an eligible trust, 


° there are at least 150 beneficiaries each of whom holds a specified fixed interest 
| in the trust with a fair market value of at least $500, and _ 


+ the total of all amounts each of which is ‘the fair market wale of an interest as 
beneficiary under the trust held by a specified purchaser in respect of the ta 

payer resident in Canada is not more than 10% of the total fair market value of : 
all interests as a beneficiary under the trust. a 


Related Provisions: 95(3.6) — Partnerships and trusts; 9503. 1) — Anti- avoidance - 
rule re 150 beneficiaries. : — 


“participating interest”, in an entity, means 


(a) if the entity is a pee a se of the capital ste : 
__ the corporation; 

(b) if the entity is a trust, an interest as a a beneficiary under t 
trust; : . 
__(c) if the entity is a parmershp. a Aportierehip interest in { 
partnership; and 
(d) a property that is, under. a contract, in equity o or otherwis 
either immediately or in the future, and absolutely or contin- 
gently, convertible into, exchangeable for, ora cae to acqui 
directly or indirectly, 

(i) a share or interest described i in any of pareereprs (a) 
__ (©), or 
Ga property (other yhon smoniey) the. fair natkel valu 0 
which is determined primarily by reference to the fair mat 
_ ket value of those shares or interests. 


Technical Notes: “Participating interest” ina corporation, trust or + partnership, : 
the case may be, (referred to here as the “entify””) is a property that is 


+ where the entity is a corporation, a share of the capital stock of that corporal 


_* where the entity is a trust, an interest as a beneficiary under that trust, 
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* where the entity is a partnership, an interest in that partnership, and 


* under a contract, in equity or otherwise, either immediately or in the future, and 
absolutely or contingently, convertible into, exchangeable for or a right to ac- 
quire, directly or indirectly, a property described in paragraphs (a) to (c) of this 

_ definition, or a property the fair market value of which is determined principally 
___ by reference to those properties. 
The expression “entity” is defined in new amended subsection 95(1). See the com- 
mentary to subsection 95(1) for more detail. — 

Related Provisions: 95(3.6) — Partnerships and trusts; 
est” — Definition in 94.1(1) applies to the Act as a whol 


“specified fixed interest”, at a particular time in a tru 
capital interest in the trust if -— 
(a) the interest includes, at the particular time, a right of the 
interest holder as a beneficiary under the trust to receive, at or 
after the particular time and directly from the ‘trust, income or 
capital of the trust; 


(b) the interest was acquired, at or before the particular time, 
from the trust by any interest holder for consideration equal to 
its fair market value at the time of the acquisition; and 
(c) no right of th 
_ trust to any income or capital of the trust may cease to be a 
_ tight of the interest holder otherwise than because of a disposi- 
_ tion of the interest for consideration equal to the fair market 
value of the interest at the time of disposition or because of the 


_ disposition of the interest as a gift. 
Technical Notes: “Specified fixed interest”, at a particular time, in a trust is a 
capital interest in the trust if 
__* the interest includes, at the particular time, a right of the inter 

__ beneficiary under the trust to receive, at or after the particulai 
_ from the trust, income or capital of the trust, 


_ + the interest was acquired, at or before the particular tir 
interest holder for consideration equal to its fair market y. 
acquisition, and ; ‘ 


* no right as a beneficiary under the trust to any income or capital of the trust may 

_ cease to be a right of the interest holder otherwise than because of a disposition 

__ of the interest for consideration equal to the fair market value of the interest at 
the time of disposition or because of the disposition of the interest as a gift. 


Related Provisions: 95(3.6) — Partnerships and trusts. 


“specified purchaser”, at any time in respect of a particular cor- 
poration resident in Canada ‘Means a person or partnership that is, 
atthat time, 
- (a) the particular corporation; 

(b) a taxpayer resident in Canada with which the particular 

corporation does not deal at arm’s length; 

(c) a foreign affiliate of a person described in paragraph (a) or 

(b); a rt—iCiC 
_ (d) a non-resident person with which a person described in any 
_ of paragraphs (a) to (c) does not deal at arm’s length; 


_(e) a trust (other than an exempt trust) in which a person or 
Partnership described in any of paragraphs (a) to (d) and (f) is 
beneficially interested; or - |. 

f) a partnership in which a person or partnership described in 
any of paragraphs (a) to (e) has, directly or indirectly in any 
_ Manner whatever, a partnership interest. — 

echnical Notes: “Specified purchaser”, at any time, in respect of a particular 
‘poration resident in Canada is a person or partnership that is, at that time, 


* the particular corporation, 


* a taxpayer resident in Canada with which the 
_ at arm’s length, 


particular corporation does not deal 


a foreign affiliate of a person described above, 


‘a non-resident taxpayer with which a person described above does not deal at 
arm’s length, 


* a trust (other than an exempt trust) in which any person or partnership described 
above or below has a beneficial interest, or 


* @ partnership in which a person or partnership described above has, directly or 
indirectly, in any manner whatever, a partnership interest. 


terest holder as a beneficiary under the 
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Related Provisions: 95(3.5)“specified 
poses; 95(3.6) — Partnerships and trusts. 


purchaser” — Definition for other pur- 


“specified vendor”, at any time in respect of a particular corpora- 
tion resident in Canada, means a person or partnership that is, at 
that time, | 

(a) a foreign affiliate of the particular corporation; 


(b) a foreign affiliate of a partnership of which the particular 
corporation is a member; 
(c) a partnership a member of which is a person described in 
paragraph (a) or (b); or 2 

(d) a partnership in which a person or partnership described in 
any of paragraphs (a) to (c) has, directly or indirectly in any 
manner whatever, a partnership interest. 


Technical Notes: “Specified vendor”, at any time, in respect of a particular 
corporation resident in Canada, is a person or partnership that is, at that time, 


* a foreign affiliate of the particular corporation, 


+ a foreign. affiliate of a partnership of which the particular corporation is a 


meno, 
. a partnership a member of which is a person described above, or 
‘ a partnership in which any person or partnership described above has, directly or 
indirectly, in any manner whatever, a partnership interest. 
Subsection 95(3.2) applies after December 20, 2002. 


Related Provisions: 95(3.5) “specified vendor” 
95(3.6) — Partnerships and trusts. 


(3.3) Definitions for paragraphs (2)(c.1) to (c.6) — The fol- 
lowing definitions apply for the purposes of this subsection and 
paragraphs (2)(c.1) to (c.6). . 


—— Definition for other purposes: 


“contributed property” means a property 
(a) that was held by the disposed foreign affiliate at the origi- 
nal disposition time, and was held by a person or partnership 
that was not a specified purchaser in respect of the particular 
corporation resident in Canada immediately after a transaction 
or an event that is, or a series of transactions or events that 
includes, 
(i) a particular disposition described in clause (a)G@)(A) or 
_(i)(B) of the definition “triggering disposition”, 
(ii) the dissolution, winding-up, or cessation of the exis- 
_ tence, described in paragraph (a) of the definition “speci- 
fied discontinuance”, or 
(iii) a merger or combination described in paragraph (b) of 
the definition “‘specified discontinuance”; and 
(b) for which it is reasonable to conclude that one of the main 


reasons for holding the property at the original disposition time 
was 


(i) to avoid the disqualification of the particular disposition 
as a triggering disposition, or 


(ii) to avoid the characterization of a particular dissolution, 
winding-up, or cessation of the existence, of a specified 
purchaser in respect of a particular corporation resident in 
Canada as a specified discontinuance. 
Technical Notes: New subsection 95(3.3) provides definitions for the purposes of 
subsection 95(3.3) and paragraphs (2)(c.1) to (c.6). See the commentary for those 
proposed new paragraphs for further detail. 
“Contributed property” is a property 
+ that was held by the disposed foreign affiliate at the original disposition time, 
and was held by a person or partnership that was not a specified purchaser in 
respect of the particular corporation resident in Canada immediately after a trans- 
action or event, or series of transactions or events that includes. 
-— a particular disposition described in clauses (a)(@Q)(A) and (ii)(B) of the defi- 
nition “triggering disposition”, 
— the dissolution, winding-up, or cessation of the existence, described in para- 
graph (a) of the definition “specified discontinuance”, or 


~~ a merger or combination described in paragraph (b) of the definition “speci- 
fied discontinuance”, and 
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+ for which it is ‘reasonable to -condélude that one. of the main reasons: for holdi - 

the property at the original disposition time was : 

. -—— to avoid the cede of the particular di position as: a triggerin 
position, or - : 


-—. to avoid the chancteeaaion ofa . particular dissolution, winding-up. ore 
sation of the. existence, of a specified purchaser in respect of a. Paes : 
corporation: resident in Canada a specified discontinuance. 


Related Provisions: 95(3. j _ Definitions; 9563. 6) — Partnerships and trusts; 
248(5) — Substituted property: 248(10) — Series of transactions or events. 


“specified discontinuance”, of a current holder in respect of 
particular corporation resident in Canada, means 


(a) a dissolution, winding-up, | or cessation of the e existence, of _ 


a corporation or partnership i immediately after a transaction — 
or an event that is, or a series of transactions or event that 


includes, the dissolution, winding-up or cessation, a person or” 
partnership that is a ‘specified purchaser, . Se of the a 


ticular corporation resident in Canada, 
(i) holds the specified share, Of) | : 
(ii) holds property that, immediately beture thee commence- : 


ment of the transaction or event or of the series, was pro- — 


_ perty (or property substituted for such property) of th dis- 
posed foreign affiliate that, ‘immediately before that 


commencement, had a total fair market value that was : 
greater than 50% of the total fair market value, immediately — 


before that commencement, of all of the property (other 


than contributed property) of the disposed foreign affiliate; 


(b) a merger or combination of corporations: or partnerships i 
immediately after a transaction or an event: that is, or a series — 
of transactions or events that includes, the merger or combina- — 
tion, a specified purchaser in ee of the Methane Wes 


tion resident in Canada 
i) holds the specified share, or 


(ii) holds property that, immediately before tl the commence- 


ment of the transaction or event or of the series, was pro-. 


perty (or property substituted for such property) of the dis- _ 
immediately before that 


posed foreign affiliate that, 
‘commencement, had a total fair market value that was 
greater than 50% of the total fair market value, immediately 


before that commencement, of all of the property (other — 


_ than conned prope of the oe foreign aate, 
or. 


(c) a disposition of a participating intencst in the current Holder 


if, in the course of a transaction or an event that is, or a series 
_ of transactions or events that includes, the disposition of the 


participating interest, the specified share (or any portion of the — 


specified share) or a right to, or an interest in, the specified 
share (or any portion of the interest in the specified share) be- 


comes property of a person or partnership that is a specified 


purchaser in respect of the give Sires ereicent | in 
Canada. : 


Technical Notes: “Specified discontinuance” of a oorett a in ae of a 


particular corporation resident i in Canada is ; : ; 
* a dissolution, winding-up, or a cessation of the existence, ofa _ conpofation ‘or 


partnership if, immediately after a transaction or event, or series of transactions : 
_ or events that includes the dissolution, winding-up or cessation, a person or part . 
nership that is a specified purchaser i in ee of the particular eae Tesi- 


dent in Canada, 
— holds the specified share, or 


— holds property that. inimediately after the commencement of tet transaction ; 


or event or of the series, was property (or property substituted for such pro- 


perty) of the disposed. foreign affiliate that, immediately before that. com- _ 
_ mencement, had a total fair “market value that was greater than 50% of the 


total fair market value, immediately before that commencement, of all of the 


property (other than contributed property) of the disposed foreign affiliate, 


e 


transaction or event that is, ‘or series of transactions or events ‘that includes, the 


merger or combination, a person or partnership that is a ‘specified pa in 


: respect of the particular corporation resident in Canada, 
-— holds the specified share, or 


a merger or combination of corporations or partnerships if, immediately after . 


Income Tax Act, Part I, Division B 


3 holds property t that, immediately, before the commencement of the trans 

__fion or event or of the series, was property (or property substituted 
re on of the disposed foreign affiliate that, immediately be 

_mencement, had_a total fair eee value that was greater th 


of the: disposed foreign — or 


oa disposition - a participating. snterest in the current holder if, in 

_ transaction or event that is, or series of transactions or event 

2 Aioostien of the participating i interest, the specified share (0 

"specifi ied share) or a tight | to or an interest e specifiec shar 

oe the interest in the specifi ied share) becomes property of a person or pa 
: . 


Related Arovisions: = 2) - Detuitions 856 Beit 
95(3.5)“specified discontinuance” '— Definitions for other purposes; 95(3.6) — 
nerships and trusts; 2A8G) — eed rey a“ Seri / 

or events. / | 


Pa 


Meepering disposition”; Of a cpecitieg oe in rege ofa. 
ticular corporation resident in Canada, means the first dispositi 
after the original disposition time, of the specified share to a 
son or partnership that is, immediately after that first disposi 
not a specified purchaser in respect of th spares oe 
resident in Canada, but does not include. 


(a) a ‘disposition of the specified share in respect of he part 
dar corporation | resident in ‘Canada that arises in the cours 


a a dissolution, winding-up, 0 or cessation of the existe € 
_ of 

: (A) the disposed freien affiliate 2 senmeiately fer 

- transaction or an event that is, or a series of transaction 

_ or events that includes, the dissolution, winding-u 

_ cessation, a specified purchaser 1 in respect of the particu 

lar corporation resident in Canada holds property that 

immediately before the commencement of the trans 

tion or event or of the series, was property (or prope 

substituted for such property) of the disposed foreign af. 

filiate that, immediately before that commencement, ha 

a total fair market value that was greater than 50% 

the total fair market value, immediately before | 

: commencement, of all of the property (other than 

- tributed property) of the disposed foreign affiliate, 


(B) a current holder in respect of the particular corpora: 
tion resident in Canada if, immediately after a tran: 
tion or an event that is, or a series of transactions 
events that includes, the dissolution, winding-up or ¢ 
sation, a specified purchaser i in respect of the partic 
corporation resident in Canada holds the specified s 
- (or any portion of the specified share) or a right to, or @ 
interest. in, the specified share (or any portion 

_ right. to or interest in the specified share), Or. 


Gi): a merger or combination of corporations or partnershif 
il, immediately after a transaction or an event that is, 
series of transactions or events that includes, the merger 
oS combination, a specified purchaser i in respect of the particu 
lar corporation resident in Canada holds oe 


- (A) the specified share (or any portion of the spec 
share) or a right to, or an interest in, the specified sh 
(or any portion of the ent to or interest in the ke 

_ share), or 


(B) property that, aca pelos ne commnien 

ment of the transaction or event or of the series, 

_ property (or property substituted for such property 

the disposed foreign affiliate that, immediately be 
that commencement, had a total fair market val 

was greater than 50% of the total fair market value 

mediately before that commencement, of all of the - 

_ perty (other than ponteitouted oe of ie a 


foreign affiliate; 
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(b) a disposition of the specified share in respect of the particu- 
lar corporation resident in Canada that is part of a series of 
transactions or events that includes 


(i) the disposition of the specified share to a person or part- 
nership that is not a specified purchaser in respect of the 
- particular corporation resident in Canada, and 
(ii) the acquisition, by a specified purchaser in respect of 
_the particular corporation resident in Canad 
(A) the specified share (or any portio 


(B) a share, a right to a share, or a right to acquire a 


share (which share or right is referred to in this subpara- 
graph as a “substituted share’’) of the same or a substan- 


tially similar class of shares of the capital stock of the 


disposed forei 
stituted sh 


fair market value of which is deter- 


Share (or a substituted share) or to property 
_ that, at the original disposition time, was property (or 
property substituted for it) of the disposed foreign affili- 

ate, or to any combination of those properties; or 
_ (C) a particular disposition of the specified share in respect of 
, immediately 


_ the particular corporation resident in Canada 
___ after a transaction or an event that is, or a serie; 
_ or events that includes, the particular dispositi 

_ (i) a specified purchaser in respect of the 
_ fation resident in Canada holds pro 

_ tributed property) the fair market valu 
_ primarily from property that was, imm« 


_ original disposition time, _ 
_ (A) property of the disposed foreign affil 
(B) property from which property of the disposed for- 
_ eign affiliate primarily derived its fair market value, 
(C) properties substituted for properties described in 
clause (A) or (B), or : 
(D) any ination of properties described in any of 
_ Clauses (A) to(C); and _ 
(ii) the fair market value of the properties described in sub- 
paragraph (i) is greater than 50% of the fair market value, 
‘immediately before the original disposition time, of all of 


the property of the disposed foreign affiliate. 
Technical Notes: “Triggering disposition” of a specified share in respect of a 
Particular corporation resident in Canada is the first disposition, after the original 
disposition time, of the specified share to a person or partnership that is, immediately 
after that first disposition, not a specified purchaser in respect of the particular corpo- 
ation resident in Canada, but does not include i 


rporation resi- 


nt in Canada that arises in the course of 


disposition of the specified share in respect of the partic 


— a dissolution, winding-up, or a cessation of the existenc 
_ * the disposed foreign affiliate if, immediately after a transaction or event 
_ that is, or series of transactions or events that includes, the dissolution, 
: _winding-up Or cessation, a specified purchaser in respect of the particu- 
_ lar corporation resident in Canada holds property that, immediately 
before the commencement of the transaction or event or of the series, 
was property (or property substituted for such property) of the disposed 
foreign affiliate that, immediately before that commencement, had a to- 
_ tal fair market value that was greater than 50% of the total fair market 
value, immediately before that commencement, of all the property (other 
than contributed property) of the disposed foreign affiliate, or 


a current holder in respect of the particular corporation resident in Can- 
ada if, immediately after a transaction or event that is, or series of trans- 
actions or events that includes, the dissolution, winding-up or cessation, 
a specified purchaser in respect of the particular corporation resident in 
es Canada holds the specified share (or any portion of the specified share) 
oe or a right to or an interest in the specified share (or any portion of the 
a right to or interest in the specified share), or 


gn affiliate as the specified share or a sub- 


by reference to property that is the 
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—~ amerger or combination of corporations or partnerships if, immediately after 
a transaction or event that is, or series of transactions or events that includes, 
the merger or combination, a specified purchaser in respect of the particular 

_? corporation resident in Canada holds 


* the specified share (or any portion of the specified share) or a right to or 
an interest in the specified share (or any portion of the right to or interest 
in the specified share), or - 


property that, immediately before the commencement of the transaction 
or event or of the series, was property (or property substituted for such 
property) of the disposed foreign affiliate that, immediately before that 
commencement, had a total fair market value that was greater than 50% 
of the total fair market value, immediately before that commencement, 
of all of the property (other than contributed property) of the disposed 
foreign affiliate: ooh 


* a disposition of the specified share in respect of the particular corporation resi- 
dent in Canada that is part of a series of transactions or events that includes 
__— the disposition of the specified share to a person or partnership that is not an 

_a specified purchaser in respect of the particular corporation resident in Can- 


ui: tion, bya specified purchaser in respect of the particular corpora- 
ident in Canada, of _ 

fied share (or any portion of the specified share) or a right to or 
rest in the specified share (or any portion of the right to or interest 
specified share), _ 


a share, a right to a share, or a right to acquire a share (which share or 
right is referred to here as a “substituted share”) of the same or a sub- 
‘stantially similar class of shares of the disposed foreign affiliate as the 
specified share or a substituted share, or 


e 


a property the fair market value of which is determined primarily by 
reference to property that is the specified share (or a substituted share) 
or to property that, at the original disposition time, was property (or pro- 
perty substituted for it) of the disposed foreign affiliate, or to any combi- 
nation of those properties: or  . 


spect of the particular corpora- 
_a transaction or event that is, or 
, the particular disposition, 


2a particu ar disposition of the specified 
tion resident in Canada if, immediately aft 
series of transactions or events that include 


~~ a specified purchaser in respect of the particular corporation resident in Can- 
_ ada holds property (other than contributed property) the fair market value of 
___ which is derived primarily from property that was, immediately before the 
original disposition time, : 
. property of the disposed foreign affiliate, 


property from which property of the disposed foreign affiliate primarily 
derived its fair market value, Or — 


mbinations of such properties or properties substituted for such 


the fair market value of those properties is greater than 50% of the fair mar- 
___ ket value, immediately before the original disposition time, of all of the pro- 
__ perty the disposed foreign affiliate. 


Subsection 95(3.3) applies after December 20, 2002. 

Letter from Dept. of Finance, May 11, 2005: _ 

Dear [xxx]: _ — 

I am writing in response to your correspondence dated April 4, 2005 to Mr. Wallace 
Conway in which you express your concem with respect to the wording of the defini- 
tion “triggering disposition” in proposed subsection 95(3.3) of the Income Tax Act. 
That proposed subsection is contained in the pr us announced by the Minister of 
Finance on February 27, 2004 in connection \ ign affiliates, 


In the example provided in your cofrespondenc a foreign affiliate (FAI) of a corpo- 
ration resident in Canada holds shares (‘specified shares” within the meaning of pro- 
posed paragraph 95(2)(c,1) of the Act) of the capital stock of another forei gn affiliate 
(FA2) of the corporation resident in Canada that are excluded property. FA1 disposes 
of those specified shares of FA2 to another foreign affiliate (FA3) of the corporation 
resident in Canada. As part of the same series of transactions that includes that first 
disposition (the internal disposition), those specified shares of FA? are disposed of 
by FA3 to an arm’s length party (the external disposition) that is not a “specified 
purchaser” in respect of the corporation resident in Canada. 


As you note in your correspondence, the internal disposition of the specified shares 
(e., the disposition by FAI to FA3) would be subject to the rules in proposed 
paragraphs 95(2)(c.2) and (¢.3) which suspend, in certain circumstances, gains that, 
but for those paragraphs, would have otherwise been derived from the internal dispo- 
sition of the specified shares. You indicate that the external disposition of the speci- 
fied shares (i.e.. the disposition by FA3 to the arm’s length party) should be a “trig- 
gering disposition” in respect of the internal disposition. However, you are concerned 
that the current wording of paragraph (b) of the definition “triggering disposition” in 
proposed subsection 95(3.3) would not produce that result. That paragraph results in 
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a particular disposition of a specified share not being a triggering disposition of the 
specified share if that particular disposition of the specified share is part of a series of _ 


transactions or events that includes the acquisition, by a specified purchaser in re- 


spect of the particular corporation resident in Canada, of the specified share. Since, in 


your example, the internal disposition by FAI to FA3 of the specified shares and the _ 


external disposition by FA3 to the arm’s length party of the specified shares are part — 
of the same series of transactions or events, the external disposition would be dis- 
qualified from being a triggering disposition in respect of the internal disposition that 


would permit the release of the suspended gains. You submit that such a result would _ 


not be appropriate if, as in your example, at the end of that series of transactions or 
events, the arm’s length party is the holder of the specified shares and is not a speci- 
fied purchaser in respect of the corporation resident in Canada and, at that time, no- 


entity that is a specified purchaser in respect of the corporation resident in Canada _ 


holds any right or interest in respect of the specified shares or any property the value 
of which tracks the value of the specified shares. 


From a tax policy perspective, we agree that, in the circumstances described in your 


example, the external disposition of the specified shares by FA3 to the arm’s length 
party should qualify as a triggering disposition and result in a release of the sus- 


pended gains in respect of the internal disposition of the specified shares. Accord- 


ingly, we are prepared to recommend that paragraph (b) of the definition “triggering - 
disposition” contained in proposed subsection 95(3.3) of the Act be revised. Under 
our recommendation, the revised wording of that paragraph (which describes a non- 
triggering disposition) would include a requirement that, at the end of the series of 


transactions or events that includes the internal and external dispositions of the speci- 


fied shares, a specified purchaser (in respect of the particular corporation resident in 
Canada referred to in that paragraph) holds the specified shares or, in general terms, 


some other right or interest in respect of the specified shares or any property the 


value of which tracks the value of the specified shares. 

In your correspondence, you also note that similar concerns arise in connection with 
paragraph (b) of the definitions of “triggering disposition” in proposed subsections 
95(3.4) and (3.5) of the Act in the February 2004 proposals. A recommendation will 
be made that those definitions be revised in the same fashion. = 


Yours sincerely, 

Brian Emewein : 

Director, Tax Legislation Division, Tax Policy Branch 
Related Provisions: 95(3.2) — Definitions; 95(3.4)"triggering disposition’, 
95(3.5)triggering disposition” — Definitions for other purposes: 95(3.6) — Partner- 
ships and trusts; 248(5) — Substituted property; 248(10) — Series of transactions or 
events. 


(3.4) Definitions for paragraphs (2)(f.3) to (f.9) — The fol- 
lowing definitions apply for the purposes of this subsection and 
paragraphs (2)(f.3) to (£.9), J 


“specified discontinuance”, of a current holder described in par- 

agraph (2)(f.5), means 
(a) a dissolution, winding-up, or cessation of the existence, of 
a corporation or partnership if, immediately after a transaction 
or an event that is, or a series of transactions or events that 
includes, the dissolution, winding-up or cessation, a specified 
purchaser, in respect of the particular corporation, holds the 
specified property; oh 
(b) a merger or combination of corporations or partnerships if, 


immediately after a transaction or an event that is, or a series © 


of transactions or events that includes, the merger or combina- 

tion, a person or partnership that is a specified purchaser, in 
_ respect of the particular corporation, holds the specified pro- 

perty; or : 


(c) a disposition of a participating interest in the current holder 


if, in the course of a transaction or an event that is, or a series _ 
of transactions or events that includes, the disposition of the 


participating interest, the specified property (or any portion of 
the specified property) or a right to, or an interest in, the speci- 
fied property (or any portion of the specified property) be- 
comes property of a specified purchaser in respect of the par- 
ticular corporation. vs 
Technical Notes: New subsection 95(3.4) provides definitions for the purposes of 
proposed new paragraphs 95(2)(f.3) to (£.9). See the commentary for those proposed 
new paragraphs for further detail. 


“Specified discontinuance” of a current holder described in paragraph 95(2)f.5) is 


+¢ a dissolution, winding-up, or cessation of the existence, of a corporation or part- 


nership if, immediately after a transaction or event that is, or series of transac- 


tions or events that includes, the dissolution, winding-up or cessation, a specified 
purchaser, in respect of the particular corporation. holds the specified property, 


__ + a disposition of a participating interest in the current holder if, in the course of a 


trusts, 248(5) — Substituted property; 248(10) — Series of transactions or events, 


Income Tax Act, Part I, Division B 


_* a merger or combination of corporations or partnerships if, immediately after a 
transaction or event that is, or series of transactions or events that includes, the 
merger or combination, a specified purchaser, in respect of the particular corpo 


ration, holds the specified property, eo 


transaction or event that is, or series of transactions or events that includes, the 

_ disposition of the participating interest, the specified property (or any portion of — 

the specified property) or a right to or an interest in the specified property (or 

amy portion of the specified property) becomes property of a specified purchaser 
~ in respect of the particular corporation. _ - 


Related Provisions: 95(2)(f.7) — Designated replacement property deemed con- 
tinuation of specified property; 95(2)(f.8) — Where part of specified property di 
posed of; 95(3.2) —- Definitions, 95(3.3)"*specified discontinuance”, 95(3.5)“spec 
fied discontinuance” — Definitions for other purposes; 95(3.6) — Partnerships and 


“triggering disposition”, of a specified property in respect of a 
particular corporation resident in Canada, means the first disposi- 
tion, after the original disposition time, of the specified propert 
to a person or partnership that is, immediately after that first di 
position, not a specified purchaser in respect of the particular cor- 
poration resident in Canada, but does not include 


(a) a disposition of the specified property in respect of the par- 
ticular corporation resident in Canada that occurs in the course 
of 7 _ _ te 


(@) a dissolution, winding-up, or cessation of the existence, 
of a corporation or partnership if, immediately after a trans- 
‘action or an event that is, or a series of transactions or 
events that includes, the dissolution, winding-up or cessa- 
~ tion, a specified purchaser in respect of the particular cor- 
poration holds the specified property, or — 


(ii) a merger or combination of corporations or partnerships 
if, immediately after a transaction or an event that is, or a 
series of transactions or events that includes, the merger or — 
combination, a specified purchaser in respect of the particu- 
lar corporation holds the specified property; or — - 


(b) a disposition of the specified property in respect of the par- : 
~ ticular corporation resident in Canada that is part of a series of 
transactions or events that includes _ . 


(i) the disposition of the specified property to a person 0 
partnership that is not a specified purchaser in respect 0 
the particular corporation resident in Canada, and 


(ii) the acquisition, by a specified purchaser in respect 0! 
the particular corporation resident in Canada, of 


(A) the specified property (or any portion of the spec 
- fied property) or a right to, or an interest in, the speci 
fied property (or any portion of the right to or interest in 
the specified property) (which right, interest or portiol 
is referred to for the purposes of paragraphs (2)(f.7) an 
(f.9) as a “designated replacement property”), _ 


(B) a property or a right to acquire a property (whic 
property or right is referred to in this clause and for the 
purposes of paragraphs (2)(f.7) and (£.9) as a “desig 
nated replacement property”) that is substantially simi 
lar to the specified property or to the designated replace 
ment property, or _ | | 


(C) a property (referred to for the purposes 0: 
paragraphs (2)(f.7) and (f.9) as a “designated replace 
ment property”) the fair market value of which is deter 
mined primarily by reference to property that is th 
specified property or properties from which the speci 
fied property primarily derived its fair market value 2 
the original disposition time. 
Technical Notes: “Triggering disposition”, of a specified property in respect of 
particular corporation resident in Canada, is the first disposition, after the origin 
disposition time, of the specified property to a person or partnership that is, immed 
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ately after that first disposition, not a Specified purchaser in respect of the particular 
corporation, but does not include 


+ a disposition of the specified property in respect of the particular corporation 
resident in Canada that arises in the course of 


— a dissolution, winding-up, or cessation of the existence, of a corporation or 
partnership if, immediately after a transaction or event that is, or series of 
transactions or events that includes, the dissolution, winding-up or cessation, 
a specified purchaser in respect of the particular corporation holds the speci- 

_ fied property, and — 


__— amerger or combination of corporations or partnerships 
___ a transaction or event that is, or series of transactions or 
the merger or combination, a specified purchaser in respect | 

corporation holds the specified property, or 


nts that includes, 
f the particular 


* a disposition of the specified property in respect of the particular corporation 
resident in Canada that is part of a series of transactions or events that includes 


—— the disposition of the specified property to a person or partnership other than 
a specified purchaser in respect of the particular corporation resident in Can-— 


ada, and : 


— the acquisition, by a specified purchaser in respect of the particular corpora- 
tion, of | sss . . 


* the specified property (or any portion of the specified property) or a 
right to or an interest in the specified property (or any portion of the 
ight to or interest in the specified property) (which right, interest or 
Portion is referred to for the purposes of paragraphs 95(2)(f.7) and (f.9) 
as a “designated replacement property”), 


* a property or a right to acquire a property (which property or right is 
referred to here and for the purposes of paragraphs 95(2)(£.7) and (£.9) 
as a “designated replacement property”) that is substantially similar to 
the specified property or to the designated replacem operty, or 


7) and (£.9) 


e 


a property (referred to for the purposes of paragraphs 
as a “designated replacement property”) the fair me 
is determined primarily by reference to pro 

property or properties from which the specified 
tived its fair market value at the original disposi 


Subsection 95(3.4) applies after December 20, 2002. 


specified 
imarily de- 


Related Provisions: 95(2)(f.7) — Designated replacement property deamcd cons 


tinuation of specified property; 95(2)(f.8) — Where part of specified property dis- 
posed of; 95(3.2) — Definitions: 95(3.3)“triggering disposition”, 95(3.5) triggering 
disposition” — Definitions for other Purposes; 95(3.6) — Partnerships and trusts: 
248(5) — Substituted property; 248(10) — Series of transactions or events. 


@.5) Definitions for paragraphs (2)(h) to (h.5) — The fol- 
lowing definitions app! 1 the purposes of this subsection and 
paragraphs (2)(h) to (h. : 


“specified discontinua 


MICE 
agraph (2)(h.2), means 


(a) a dissolution, winding-up, or cessation of the existence, of 

a corporation or partnership if, immediately after a transaction 

or an event that is, or a series of transactions or events that 
_ includes, the dissolution, winding-up or cessation, a specified 
purchaser in respect of the particular taxpayer holds the speci- 
_ fied property; . 


c) a disposition of a participating interest in the current holder 
if, in the course of a transaction or an event that is, or a series 
_of transactions or events that includes, the disposition of the 
_ Participating interest, the specified property (or any portion of 
_ the specified property) or a right to, or an interest in, the speci- 
_ fied property (or any portion of the specified property) be- 
_ comes property of a specified purchaser in respect of the par- 
ticular taxpayer. 
echnical Notes: New subsection 95(3.5) provides definitions for the purposes of 
aragraphs 95(2)(h) to (h.5). See the commentary for those proposed new paragraphs 
ir further detail. 


Specified discontinuance”, of a current holder described in paragraph 95(2)(h.2), is 


* a dissolution, winding-up, or cessation of the existence, of a corporation or part- 
nership if, immediately after a transaction or event that is, or series of transac- 


iately after 


€ of which 


, of a current holder described in par 
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tions or events that includes, the dissolution, winding-up or cessation, a specified 
purchaser in respect of the particular taxpayer holds the specified property, 


* a inerger or combination of corporations or partnerships if, immediately after a 
transaction or event that is, or series of transactions or events that includes, the 
merger or combination, a person or partnership that is a specified purchaser in 
respect of the particular taxpayer holds the specified property, or 


* a disposition of a participating interest in the current holder if, in the course of a 
transaction or event that is, or series of transactions or events that includes, the 
disposition of the participating interest, the specified property (or any portion of 
the specified property) or a right to, or an interest in, the specified property (or 
any portion of the specified property) becomes property of a specified purchaser 
in respect of the particular taxpayer. 

Related Provisions: 95(2)(h.3) — Designated replacement property deemed to be 
specified property; 95(2)(h.4) — Where part of specified property disposed of: 
95(2)(h.5) — Designated replacement property acquired by specified purchaser; 
95(3.2) — Definitions: 95(3.3)“specified discontinuance”, 95(3.4)"specified discon- 
tinuance” — Definitions for other purposes; 95(3.6) — Partnerships and _ trusts: 
248(10) —- Series of transactions or events. 


(c) a foreign affiliate of a person described in paragraph (a) or 
(b); 

(d) a non-resident taxpayer with which a person described in 
any of paragraphs (a) to (c) does not deal at arm’s length; 


(e) a trust (other than an exempt trust) in which a person or 
partnership described in any of pare graphs (a) to (d) and (f) is 
beneficially interested; or . 
(f) a partnership in which a person or partnership described in 
any of paragraphs (a) to (e) has, directly or indirectly in any 
manner whatever, a partnership interest. 


Technical Notes: “Specified purchaser”, at any time, in respect of a particular 
taxpayer resident in Canada, is a person or partnership that is, at that time, 


+ the particular taxpayer, 


-* a taxpayer resident in Canada with which the particular taxpayer does not deal at 
_arm’s length, — - 


* a trust (other than an exempt trust) in which a person or partnership described 
above or below is beneficially interested, or 


* a partnership in which a person or partnership described above has, directly or 
indirectly in any manner whatever, a partnership interest. 
Related Provisions: 95(2)(h.3) — Designated replacement property deemed to be 
specified property; 95(2)(h4)— Where part of specified property disposed of: 
95(2)(h.5) — Designated replacement property acquired by specified purchaser; 
95(3.2) — Definitions, 95(3.2)*specified purchaser” — Definitions for other pur- 
poses; 95(3.6)—— Partnerships and trusts. : 


“specified vendor”, at any time in respect of a particular taxpayer 
resident in Canada, means a person or partnership that is, at that 
time, 
(a) a foreign affiliate of the particular taxpayer; 
(b) a foreign affiliate of a partnership of which the particular 
taxpayer is a member; 
(c) a partnership a member of which is a person described in 
paragraph (a) or (b); or 
(d) a partnership in which a person or partnership described in 
any of paragraphs (a) to (c) has, directly or indirectly in any 
manner whatever, a partnership interest. - 


Technical Notes: “Specified vendor”, at any time, in respect of a particular 
taxpayer resident in Canada, is a person or partnership that is, at that time, 


+ a foreign affiliate of the particular taxpayer, 


+ a foreign affiliate of a partnership of which the particular taxpayer is a member, 
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* a partnership a member of which is a person described above, or 


°a partnership i in which any person or partner: ship described above has, gece or 
indirectly in any manner whatever, a partnership interest, 


Related Provisions: 95(2)(h.3) — Designated replacement property deetied tobe 


specified property; 95(2)(h. 4)— Where part of specified property disposed of; 
95(2)(h.5) — Designated replacement property acquired by specified purchaser; 


95(3.2) — Definitions; 95(3.2)“specified vendor”: a as for other purposes; _ 


95(3.6) — Partnerships and trusts. 


“triggering disposition”, of a specified onal in respect of a 
particular taxpayer resident in Canada, means the first disposition, _ 
after the original disposition time, of the specified property, to a 

person or partnership that is, immediately after that first disposi-— 
tion, not a specified purchaser in respect of the pee ae 


payer, but does not include _ 
(a) a disposition of the specified propery in n respect of the par- 


ticular taxpayer resident in Canada that occurs in the course of — 


(i) a dissolution, winding-up, or cessation of the existence, — 
of a corporation or partnership if, immediately after a trans- _ 
action or an event that is, or a series of transactions or — 


events that includes, the dissolution, winding-up or cessa- 


tion, a specified purchaser in respect of the particular tax- 


payer holds the specified property, or 


_ Gi) a merger or combination of corporations or partnerships 


if, immediately after a transaction or an event that is, or a 


series of transactions or events that includes, the merger or 


combination, a specified purchaser in respect of the particu- 
lar taxpayer holds the specified property; or 


(b) a disposition of the specified property in respect of the ae 


ticular taxpayer resident in Canada that is ae of a series of 
transactions or events that includes 


(i) the disposition ‘of the specified property to a person or. 


partnership that is not a specified purchaser in respect of 
the particular taxpayer resident in Canada, and 


(ii) the acquisition, by a specified purchaser in respect of 


the particular taxpayer resident in Canada, of © 


(A) the specified property (or any portion of the speci- 


fied property) or a right to, or an interest in, the speci- 
fied property (or any portion of the right to or interest in 
the specified property) (which right, interest or portion 


is referred to for the purposes of paragraphs (2)(h.3) and 


(h.5) as a “designated replacement property”), 


(B) a property or a right to acquire a property (which 
property or right is referred to in this clause and for the 
purposes of paragraphs (2)(h.3) and (h.5) as a “desig- 


nated replacement property”) that is substantially simi- 
lar to the specified ROE or to the sana es eae 


ment property, or 

(C) a property (which property is iefetred ie for the pur- 
poses of paragraphs (2)(h.3) and (h.5) as a “designated 
replacement property”) the fair market value of which is 


determined primarily by reference to property that is the : 


specified property or properties from which the speci- 
fied property primarily derived its fair market value at 
the original disposition time. 


Technical Notes: “Triggering disposition”, of a specified property in respect of a 
particular taxpayer resident in Canada, is the first disposition, after the origmal dispo- 
sition time, of the specified property, to a person or partnership that is, immediately 
after that first disposition, not a specified purchaser in respect of the paricular tax- 
payer, but does not include : 


+ a disposition of the specified property in respect of the ones taxpayer resi- 
dent in Canada that occurs in the course of 


— a dissolution, winding-up, or cessation of the existence, of a corporation. cor 

partnership if, immediately after a transaction or event that is, or series of 

__ transactions or events that includes, the dissolution, winding-up or cessation, 

a specified purchaser in respect of the particular taxpayer holds the specified 
property, or 


—— a merger or combination of corporations or partnerships if, immediately after 
a transaction or event that is, or series of transactions or events that includes, 


te specified property) (which right, interest or portion is referred to for the pu 
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_ the merger or combination, a specified purchaser i in ae of ve particular 
- taxpayer holds the specified property, and , . 


. a disposition of the specified property | in respect of the particular tax ay 1 


dent in Canada that is ‘part of a ‘series of transactions ‘or events. that includes | 


— the disposition of the specified property toa person or partnership other ne 
_aspecified purchaser in Tespect of the particular taxpayer resident 1 in Canad. 
; and . 


= te acquisition br a peated purchaser in respect oft the 7 articular nspaer . 
resident in Canada, of : / / 


2 


the specified property (or any portion of the peeied Honea ora tight to or 
an interest in the specified property (or any portion of the right to or interest i 


poses of Panza cae 2 and . >» as a Asia oleae 
property”), - | 


(a property or a right to acquire a property (which property or veh is velenee 
here and for the purposes of paragraphs 95(2)(h.3) and (h. 5) asa “designate | 
“replacement property”) that is substantially similar to the specified — orto. 

the designated replacement property, or 


e 


a property (which property is referred to for the purposes - spas 

95(2)(h.3) and (h.5) as a “designated replacement property”) the fair market 

value of which is determined primarily by reference to property that is the speci 

fied property or properties from which the specified property. primary 4 deriv 
_its fair market value at the original disposition time. _ 


Subsection 95(3. 5) applies after December 20, 2002. 


Related Provisions: 95(2)(h.3) — Designated replacement property deemed to be 
specified property; 95(2)(h. 4) — Where part of specified property disposed of, 
95(2)(h.5) — Designated replacement property acquired by specified purchaser: 
953.2) — Definitions; 95(3. 3)“triggering disposition”, ee A) “triggering disposi 
tion’ — Definitions for other purposes; 95(3.6) a and trusts; 
248(10) — Series of transactions or events. oS oe - 


(3.6) Partnerships and trusts. oo ae he. purposes ‘ 
paragraphs (2)(c.1) to (c.5), (€.3) to (e. 5), (f.3) to (f.9) and (h) to 
(h.5) and subsections (3.2) to (3.5), in determining if a non-resi- 
dent corporation is a foreign affiliate of a particular corporati 
resident in Canada or of a particular taxpayer resident in Canad. 
as the case may be, in circumstances where, at any time, a person 
or partnership (referred to in this subsection as the “holder’”) i is; 
member of a partnership, or has a beneficial interest in a tru 
(other than an exempt trust), 


(a) the partnership or the trust, as the case may te. is sascha 
to be a non-resident corporation having capital stock of a a si 
_ gle class divided into 100 issued shares; — . 


(b) the holder is deemed to own at that time that proportion ) 
the issued shares of that class that — 


(i) the fair market value, at that time, of the holder’ $ part 
nership interest in the partnership or of the. holder’s benefi 
cial interest in the trust, as the, case may De, : 


is of 


~ (ii) the fair market value, at that time, of all partnership i 
terests in the pamesip or of all or interests | in 
trust; and 


(c) for the purpose of paragraph (b), the fair market valu 
any time, of the holder’s beneficial interest in a trust (oth 
than a non-discretionary trust within the meaning assigned b 
subsection 17(15)) is deemed to be the fair market value, 
_ that time, of all beneficial interests in the trust. 


Technical Notes: New subsection 95(3.6) provides rules to be used i in determi 
if a non-resident corporation is a foreign affiliate of a particular corporation resi 
in Canada or of a particular taxpayer resident in Canada for the purposes 
paragraphs 95(2)(c.1) to (c.5), (e:3) to (e.5), (£3) to (£.9) and (h) to (h.5) and subsec 
tions 95(3.2) to (3.5) where a a or peeps is amember of a panersy 
beneficiary under a trust. ‘ : - . 


New subsection 95(3.6) provides that in decane ifa non aesident corporation 1 
a foreign affiliate of a particular corporation resident in Canada or of a partic 
taxpayer resident in Canada, as the case may be, in circumstances where, at any 
a person or partnership (which person or partnership is referred to here a 
“holder”) is a member of a partnership, or has a beneticial interest ina trust (othe 
than an exempt trust), : 


¢ the partnership or trust, as the case ‘may be, is deemed to be a non-residen' 
- poration having capital stock of a single class divided into 100 issued shares, 
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~~ the holder is deemed to own at that time that proportion of the issued shares of | Particular corporation resident in Canada or in respect of a corporation resident in 
that class that the fair market value of the holder's partnership interest in the Canada with which the particular corporation resident in Canada does not deal at 
partnership or of the holder's beneficial interest in the trust, as the case may be, am siengih. gat ton 
is of the fair market value at that time of all partnership interests in the partner- The factors to consider in making this determination include the following: 

a ship or of all beneficial interests aH Oe trust, as the ‘case’ tiay be, ou oe. «the ansoune ab foreign income tax pai dy ei 1 relied j 


_* the fair market value, at any, time, of the holder's. benefici 
__ (other than a non-discretionary trust within the meaning. ass 


* the amount of distribution made, or dividend paid, to the particular corporation 
_fesident in Canada or to a corporation resident in Canada with which the particu- 
_lar corporation resident in Canada does not deal at arm's length, and 


17(15)) is deemed to be the fait market value, at that ti 


gs tn the trast. . 
“Subsection 95(3.6) applies after December 20, 3002.” 
Pore Pee fer es 
pited Hrovisions: 2502) < Definitions... 
(3.7) Anti-avoidance — 150 beneficiaries be fen particular corporation resident in Canada does not deal at arm’s length. 
sonably considered that one of the main reasons ‘th entity Subsection 95(3.8) applies after December 20, 2002. ee 
holds, at any time, a capital interest in a trust is to cause the'trust | Application: The February 27, 2004 draft legislation (Part 2— foreign affiliates), 
‘to satisfy the condition in paragraph (b) of the definition “exempt - Subsec. 133(29), will add subsecs. 95(3.1) to (3.8). applicable as follows: ; 
trust” in subsection (3.2), the trust is deemed not to,have satisfied. | 4, we as 

@ thet Gmo:that conditionc): aulasines «6 cisan eo oe a a 
‘Technical Notes: New. Subsection 95(3.7) provides that if it can be reasonably - 
considered that one of the main reasons that an entity holds, al any time, a capital — 
‘interest in a trust is to cause the trust to Satisfy the condition in pa h (b) of the 
definition “exempt trust” in (3.2), the trust is deeme 


* the amount of any election under section 93 made in respect of a disposition of a 
Share of a foreign affiliate of the particular corporation resident in Canada or of a 
share of a foreign affiliate of a corporation resident in Canada with which the 


i (i) subsec. G.1), to taxation years, of a foreign affiliate of a taxpayer, that begin 
_, after December 20, 2002. However, if a taxpayer so elects in writing and files. 
. | with the Minister of National Revenue on or before the taxpayer's — 
fate for the taxpayer’s taxation year that includes the day on which — 
ted fo, the subsec. applies to taxation years, of all foreign affili- 
Pr l,rr—s—S—ss—CsC) 
Gi) subse to (3.7), after December 20, 2002; and | 
iii) subsec. (3.8), to dispositions that occur after February 27,2004. | 


‘8U 


(4) Definitions — In this section, 


“direct equity percentage” at any time of any person in a corpora- 
tion is the percentage determined by the following rules: 


(a) for each class of the issued shares of the capital stock of the 
corporation, determine the proportion of 100 that the number of 
shares of that class owned by that person at that time is of the 
total number of issued shares of that class at that time, and 


(b) select the proportion determined under paragraph (a) for that 
ra ( person in respect of the corporation that is not less than any 
sorporation resident in Canada with which the partict lar corpora- other proportion so determined for that person in respect of the 
’s length), having re- _ corporation at that time, 

ee _ | and the proportion selected under paragraph (b), when expressed as 
foreign income tax paid by that foreign | 4 percentage, is that person’s direct equity percentage in the corpo- 

f the gain arising on the disposition; ration at that time; : 

: tribution made. op dividend paid con Interpretation Bulletins: IT-392: Meaning of term “share”. 
y ane Ee 2 


; ; : ; “equity percentage” at any time of a person, in any particular cor- 
on resident in Canada with which the poration, is the total of 


__arm’s length; and - 
(c) the amount of any election under section 93 made in re- 


(a) the person’s direct equity percentage at that time in the par- 
ticular corporation, and 


_ Spect of a disposition of a share of a foreign affiliate of the (b) all percentages each of which is the product obtained when 
lar Corpor tioh esc in Canada on shore of aoe. the person’s equity percentage at that time in any corporation is 
eign affiliate of a corporation resident in Canada with which multiplied by that corporation’s direct equity percentage at that 


time in the particular corporation 


the particular corporation resident in Canada does not deal at 
pars tenet. 60 kes oe he a A 4 
hnical Notes: New subsection 95(3.8) is an anti-avoidance 
aature recognition of exempt surplus (the non-taxable p. 
internal sale of excluded property to which any of propo 
d) and (e) and (e.3) to (e.5) applies. Although capital gains 
luded property, to which those paragraphs apply. create foreigr 
some. where the foreign affiliate is not a controlled foreign affiliate of the particu- 
‘corporation resident in Canada the particular corporation resident in Canada is not “relevant cost base” to a foreign affiliate of property at any time 
Bjected to Canadian tax on that foreign accrual property income. Therefore, the means the adjusted cost base to the affiliate of the property at that 


‘fficular corporation resident in Canada can be adyantaged on an internal disposi- ? h t t rae: ee t A: 
Rlof excluded property by claiming a relevant cost base, or electing proceeds of time or such greater amount as the taxpayer claims not excee INg 


‘Position, greater than the adjusted cost base of the property disposed of, in particu- the fair market value of the property at that time. 
_ Where the foreign jurisdiction does not tax capital gains. Where the foreign juris- c : ; : 

tion does tax capital gains, the particular corporation resident in Canada may wish (4.1) Application of subsec. 87(8.1) — In this section, the ex- 
“fecognize gains because of the foreign taxes paid and the desire to create taxable pressions ‘ foreign merger , predecessor foreign corporation ; 
Plus to match the related taxes, which would be appropriate where the amount of “new foreign corporation” and “foreign parent corporation” have 


except that for the purposes of the definition “participating percent- 
age” in subsection (1), paragraph (b) shall be read as if the refer- 
ence to “any corporation” were a reference to “any corporation 
other than a corporation resident in Canada”; 


Related Provisions: 94(1)(d) — Deemed ownership in trust deemed to be corpora- 
tion for FAPI purposes. 


Peflects Canadian tax rates on capital gains. the meanings assigned by subsection 87(8.1). 

_W subsection 95(3.8) provides that no amount may be added to the exempt surplus Origin of subsec. 95(4.1): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
' pe affiliate of a.particular corporation resident in Canada in,respect of the opening words of subsec. 87(8.1)). 

Eng on the internal disposition of excluded Property if jt 1s reasonable to History: Subsec. 95(4.1) amended by 1999, c, 22, subsec. 25(2), applicable to a tax- 


(elude that one of the main-reasons for claiming a relevant cost base, or electing 
eeeds of disposition, greater than the adjusted cost base of the property disposed 
 n-that internal disposition was the creation of exempt surplus in respect of the (a) that occurs after February 24, 1998, or 


payer in respect of a merger or combination of foreign corporations 


' 
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(b) that occurred 


(i) before February 25, 1998 and in a taxation year of the taxpayer for which 
the taxpayer’s normal reassessment period, as defined in subsec. 152(3.1), has 
not ended before 1999, or 

(ii) after 1994 and before February 25, 1998 and in a taxation year of the tax- 
payer in which the taxpayer was exempt from tax under s. 149, 


unless the taxpayer elects by notifying the Minister of National Revenue in writing, 
before January 1, 2000, that the amendment not apply to the taxpayer in respect of 
the merger or combination. 

The subsec. formerly read: 


(4.1) In this section, the expressions “foreign merger”, “predecessor foreign cor- 
poration” and “new foreign corporation” have the meanings assigned by subsec- 
tion 87(8.1). 


(5) Income bonds or debentures issued by foreign affili- 
ates — For the purposes of this subdivision, an income bond or 
income debenture issued by a corporation (other than a corporation 
resident in Canada) shall be deemed to be a share of the capital 
stock of the corporation unless any interest or other similar periodic 
amount paid by the corporation on or in respect of the bond or de- 
benture was, under the laws of the country in which the corporation 
was resident, deductible in computing the amount for the year on 
which the corporation was liable to pay income or profits tax im- 
_posed by the government of that country. 


Proposed Amendment — 95(5) _ 


(5) Income bonds or debentures issued by foreign affili- 
ates — For the purposes of this subdivision (other than sections 
94 to 94.4), an income bond or income debenture issued by a non- — 


resident corporation is deemed to be a share of the capital stock of : 


the corporation unless any interest or other similar periodic 
amount paid by the corporation on or in respect of the bond or 
debenture was, under the laws of the country in which the corpo- 
ration was resident, deductible in computing the amount on which 
the corporation was liable to pay income or profits tax imposed by 
the government of that country, oe 
Application: The July 18, 2005 draft legislation (Part | — NRTs and FIEs), subsec. 
19(8), will amend subsec. 95(5) to read as above, applicable to taxation years that 
begin after July 18, 2005. — _ of 
Technical Notes: Subsections 95(5) to (7) contain special rules of application that 
apply for purposes of the foreign affiliate and controlled foreign affiliate regimes. 


These subsections are amended so that they do not apply for purposes of the non- - 


resident trust and foreign investment entity regimes in new sections 94 to 94.4, — 


Interpretation Bulletins: IT-388: Income bonds issued by foreign corporations 
(archived). 


(6) Where rights or shares issued, acquired or disposed 
of to avoid tax — For the purposes of this subdivision (other than 
section 90), 


Proposed Amendment — 95(6) opening words 


(6) Where rights or shares issued, acquired or disposed : 


of to avoid tax — For the purposes of this subdivision (other 
than sections 90 and 94 to 94.4), — 


Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), subsec. _ 


taxation years that begin after July 18, 2005. 
Technical Notes: See under 95(5). | 


19(9), will amend the opening words of subsec. 95(6) to read as above, applicable to 


(a) where any person or partnership has a right under a contract, 
in equity or otherwise, either immediately or in the future and 
either absolutely or contingently, to, or to acquire, shares of the 
capital stock of a corporation or interests in a partnership and 


(i) it can reasonably be considered that the principal purpose 
for the existence of the right is to cause 2 or more corpora- 
tions to be related for the purpose of paragraph (2)(a), those 
corporations shall be deemed not to be related for that pur- 
pose, or 


(ii) it can reasonably be considered that the principal purpose 
for the existence of the right is to permit any person to avoid, 
reduce or defer the payment of tax or any other amount that 
would otherwise be payable under this Act, those shares or 
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partnership interests, as the case may be, are deemed to be 
owned by that person or partnership; and 


_(b) where a person or partnership acquires or disposes of shares 
of the capital stock of a corporation or interests in a partnership, 
either directly or indirectly, and it can reasonably be considered 
that the principal purpose for the acquisition or disposition is to 
permit a person to avoid, reduce or defer the payment of tax or 
any other amount that would otherwise be payable under this 
Act, that acquisition or disposition is deemed not to have taken 
place, and where the shares or partnership interests were unis- 
sued by the corporation or partnership immediately before the 
acquisition, those shares or partnership interests, as the case may 
be, are deemed not to have been issued. 


Related Provisions: 17(14) — Similar rule re loans to non-residents; 256(5.1) — 
Controlled directly or indirectly — control in fact. 


History: The opening words of subsec. 95(6) amended by 2001, c. 17, subsec. 73(11) 
to add the words “or interests in a partnership”, applicable after November 1999. 


Subpara. 95(6)(a)(ii) amended by the said c. 17, subsec. 73(12), applicable after No- 
vember 1999. The subpara. formerly read: 


(ii) it can reasonably be considered that the principal purpose for the existence of 
the right is to permit any person to avoid, reduce or defer the payment of tax or 
any other amount that would otherwise be payable under this Act, those shares 
shall be deemed to be owned by that person or partnership; and 


Para, 95(6)(b) amended by the said c. 17, subsec. 73(13), applicable after November 
1999. The para. formerly read: 


(b) where a person or partnership acquires or disposes of shares of the capital 

stock of a corporation, either directly or indirectly, and it can reasonably be con- © 
sidered that the principal purpose for the acquisition or disposition of the shares | 
is to permit a person to avoid, reduce or defer the payment of tax or any other 

amount that would otherwise be payable under this Act, those shares shall be 

deemed not to have been acquired or disposed of, as the case may be, and where 

the shares were unissued by the corporation immediately prior to the acquisition, 

those shares shall be deemed not to have been issued. 


Subsec. 95(6) amended by 1995, c. 21, subsec. 46(7), applicable (as amended by 1998, 
c. 19, subsec. 305(1), deemed to have come into force on June 22, 1995) to rights 
acquired and shares acquired or disposed of in taxation years of foreign affiliates of 
taxpayers that begin after 1994 except that, where there has been a change in the taxa- 
tion year of a foreign affiliate of a taxpayer in 1994 and after February 22, 1994, the 
amendment applies to rights acquired and shares acquired or disposed of in taxation 
years of the foreign affiliate that end after 1994, unless 


(a) the foreign affiliate had requested the change in writing before February 22, 
1994 from the income taxation authority of the country in which the foreign affili- 
ate was resident and subject to income taxation; or 


(b) the foreign affiliate’s first taxation year that began after 1994 began at a time in 
1995 that is earlier than the time at which that taxation year would have begun if 
the change had not occurred. 


Subsec. (6) formerly read: 


(6) Where rights or shares issued to avoid tax — For the purposes of this 
subdivision, 


(a) where any person has a right under a contract, in equity or otherwise, 
either immediately or in the future and either absolutely or contingently, to, 
or to acquire, shares of the capital stock of a corporation, those shares shall, 
if one of the main reasons for the existence of the right may reasonably be — 
considered to be the reduction or postponement of the amount of taxes that 
would otherwise be payable under this Act, be deemed to be owned by that 
person; and | 


(b) where any foreign affiliate of a taxpayer or any non-resident corporation 
controlled, directly or indirectly in any manner whatever, by the taxpayer or 
by a related group of which the taxpayer was a member has issued shares of | 
a class of its capital stock and one of the main reasons for the existence or 
issuance of one or more of the shares of that class may reasonably be consid- 
ered to be the reduction or postponement of the amount of taxes that would | 
otherwise be payable under this Act, those shares shall be deemed not to 
have been issued. 


Selected Cases [subsec. 95(6)]: Univar Canada Ltd. v. R., [2006] | C.T.C. 230 
(TCC) (Principal purpose of purchase was not to avoid, defer or reduce taxes). | 


1.T. Technical News: 32 (subsec. 95(6): scope of application); 34 (update on subset 
tion 95(6)). 


(7) Stock dividends from foreign affiliates — For the pu 
poses of this subdivision and subsection 52(3), the amount of an 
stock dividend paid by a foreign affiliate of a corporation reside) 
in Canada shall, in respect of the corporation, be deemed to be ni 


Subdivision j — Partnerships and Their Members 


Proposed Amendment — 95(7) 


(7) Stock dividends from foreign affiliates — For the pur- 
poses of subsection 52(3) and this subdivision (other than sections 
94 to 94.4), the amount of any stock dividend paid by a foreign 
affiliate of a corporation resident in Canada is deemed to be, in 
_ respect of the corporation, nil. — - 


, subsec, 
years that” 


_ Application: The July 18, 2005 draft legislation (Part | — NR’ 
— 19(10), will amend subsec. 95(7) to read as above, applicable 
begin after July 18, 2005. — 


Technical Notes: See under 95(5). 


Interpretation Bulletins [subsec. 95(7)]: IT-88R2: Stock dividends. 


Definitions [s. 95]: “active business” — 95(1); “adjusted allocable tax” — Reg. 
5912(2), 5913(2); “adjusted allocable tax refund” — Reg. 5914(2): “adjusted cost 
base” — 54, 248(1); “adjusted suspended gain” — Reg. 5912(1); “adjusted suspended 
income” — Reg. 5913(1); “adjusted suspended loss” — Reg. 5914(1); “allowable capi- 
_ tal loss” — 38(b), 248(1); “amount”? — 95(7), 248(1): “annuity” — 248(1); “arm’s 
) length” — 95(2.1), 251(1): “bank” — 248(1); “beneficially interested’ — 248(25): 
“borrowed money”, “business” — 248(1); “business carried on in Canada” — 253; 
“Canada” — 253, 255, Interpretation Act 35(1); “Canadian resource property”? — 
 66(15), 248(1); “capital gain” — 39(1), 248(1); “capital interest” — 108(1), 248(1); 
' “capital loss” — 39(1)(b), 248(1); “capital property” — 54, 248(1); “carrying on a bus- 
}iness in Canada” — 253; “class” — of shares 248(6); “contributed property”? — 
 95(3.3); “controlled” — 256(6), (6.1); “controlled directly or indirectly” — 256(5.1), 
(6.2); “controlled foreign affiliate’” — 94,1(2)(h), 95(1), 248(1);. “corporation” — 
94(1)(d), 248(1), Interpretation Act 35(1); “cost amount” — 248(1); “credit union’ — 
137(6), 248(1); “cumulative eligible capital” — 14(5), 248(1); “current vendor? — 
95(2)(h.2)(i); “depreciable property” — 13(21), 248(1); “designated corporation’? — 
95(2)(s); “designated partnership” — 95(2)(t); “designated property” — 95(3.1); ‘“di- 
tect equity percentage” — 95(4); “disposed foreign affiliate” — 95(2)(c.1)(i); “disposi- 
tion’, “dividend” — 248(1); ‘“dividend-like redemption” — 95(3.2); “eligible capital 
expenditure” — 14(5), 248(1); “eligible capital property” — 54, 248(1); “eligible pro- 
/perty” — 95(2)(£.91)(iii); “eligible trust” — 95(3.2); “employee” — 248(1); “employee 
benefit plan” — 248(1); “entity” — 95(1): “equity percentage” — 95(4): “excluded in- 
come” — 95(2.5); “excluded property” — 93(1.4)(a), 95(1); “excluded revenue” — 
'95(2.5); “exempt interest” — 94.1(1); “exempt — surplus” — 113(1)(a); “exempt 
trust” — 95(3.2); “fiscal period” — 249(2)(b), 249.1: “foreign accrual property in- 
‘come’ — 95(1), 95(2), 248(1); “foreign affiliate” — 93.1(1), 94(1)(d), 95(1), 248(1): 
“foreign bank” — 95(1); “foreign business” — 95(2)(j.1)(i), 95(2)(k)(i), 95(2)(k.2)(i); 
“foreign investment entity” —94.1(1), 248(1); “foreign merger’, “foreign parent cor- 
poration” — 87(8.1), 95(4.1); “foreign resource property’? — 66(15), 248(1); “general 
rate reduction percentage” — 123.4(1): “government of a country” — 95(2)(y); “hold- 
‘ing corporation” — 95(2)(m)(iii); “immovable” — Quebec Civil Code art. 900-907; 
“income bond”, “income debenture’ — 248(1); “income from an active business” — 
95(1); “income from property” — 9(1), 95(1); “indebtedness” — 95(2.5); “insurance 
*orporation”’, “insurer” — 248(1); “investment business”, “investment property”, 
‘lease obligation” — 95(1); “lending asset’ — 95(1)“lending of money’, 248(1); 
lending of money”, “licensing of property” — 95(1); “life insurance business”, “life 
nsurance corporation” — 248(1); “life insurance policy” — 138(12), 248(1): “life in- 
urer”, “Minister” — 248(1): “new foreign corporation” — 87(8.1), 95(4.1): “non-dis- 
retionary trust’ — 17(15); “non-resident” — 248(1); “non-resident-owned investment 
‘orporation’” — 133(8), 248(1): “operating partnership” — 95(1)investment _ busi- 
\ess”’(b); “operator” — 95(2)(j.1), 95(2)(k), 95(2)(k.2), 95(2)(k.4); “original disposi- 
ion time” — 95(2)(c.1)(i), 95(2)(£.3)(i), 95(2)(h)(i); “participating interest” — 94.1(1), 
(4.1(2)(s), 95(3.2), 248(1): “permanent establishment” — Reg. 8201, 8202: “Der- 
on” — 248(1); “personal trust” — 248(1); “predecessor foreign corporation”? — 
7(8.1), 95(4.1); “prescribed” — 248(1); “prescribed financial institution” — Reg. 
900(1), (2); “property” — 248(1); “province” — Interpretation Act 35(1): “qualifying 
/iterest’” —95(2)(m), (n), 95(2.2); “qualifying member’ — 95(2)(0)-(r), 248(1); 
|qualifying shareholder” — 95(2)(p), (q);  “‘regulation” 248(1); “related” 
5(2.2)(b), 95(6)(a)(i), 251(2): “related group” — 251(4); “relevant cost base” — 
5(4); “relevant foreign affiliate” — 95(2)(c.2)(v), 95(2)(f.4)(iv); “resident”, “resident 
‘| Canada” — 94(3)(a)(viii), 250: “salary deferral arrangement” — 248(1); “series of 
/ansactions” — 248(10); “services”? — 95(3); “share”, ‘shareholder’? — 248(1); “‘spec- 
ied deposit” — 95(2.5): “specified depreciable property” — 95(2)(f.91)(v); “specified 
Scontinuance” — 95(3.3), (3.4), (3.5); “specified fixed interest” — 95(3.2): “speci- 
2d member” — 248(1): “specified property” — 95(2)(f.3)(i), 95(2)(h)G); “specified 
jitchaser * — 95(3.2), (3.5); “specified share” — 95(2)(c.1)(i): “specified taxation 
far’ — 95(2)(j.1), 95(2)(k), 95(2)(k.2); “specified vendor” — 95(3.2), (3.5): “status 
ange time” — 95(2)(f.91); “subsidiary controlled corporation”, “subsidiary wholly- 
‘vned corporation” — 248(1); “surplus entitlement percentage” — 95(1); “tax 
iaty” — 248(1); “taxable Canadian business” —95(1); “taxable capital gain’ — 
(a), 248(1); “taxable dividend” — 89(1), 248(1); “taxable income earned in Can- 
a” — 248(1): “taxation year” — 95(1), 249; “taxpayer”? — 248(1); “triggering dispo- 
hion” — 95(3.3), (3.4), (3.5); “trust? — 104(1), 248(1), (3): “trust company”? — 
(1); “undepreciated capital cost’ — 13(21), 248(1): “writing” — Interpretation Act 
(1); “written” — Interpretation Act 35(1 )“writing”’. 
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S. 96(1)(d)(iii)(B)(ID) 


Subdivision j — Partnerships and Their 
Members 


96. (1) General rules — Where a taxpayer is a member of a part- 
nership, the taxpayer’s income, non-capital loss, net capital loss, re- 
stricted farm loss and farm loss, if any, for a taxation year, or the 
taxpayer’s taxable income earned in Canada for a taxation year, as 
the case may be, shall be computed as if 


(a) the partnership were a separate person resident in Canada; 
(b) the taxation year of the partnership were its fiscal period; 
(c) each partnership activity (including the ownership of pro- 


perty) were carried on by the partnership as a separate person, 
and a computation were made of the amount of 


(i) each taxable capital gain and allowable capital loss of the 
partnership from the disposition of property, and 


(i1) each income and loss of the partnership from each other 
source or from sources in a particular place, 


for each taxation year of the partnership; 


(d) each income or loss of the partnership for a taxation year 
were computed as if 


(i) this Act were read without reference to paragraphs 
12(1)(z.5) and 20(1)(v.1), section 34.1, subsection 59(1), par- 
agraph 59(3.2)(c.1) and subsections 66.1(1), 66.2(1) and 
66.4(1), and 


_ Amendment [effective 2007] — 96(1)(d)(i) 
Application: S.C. 2003, c. 28 (Bill C-48, R ent November 7, 2003), s. 10, 


amends subpara. 96(1)(d)(i) to delete “parag }) and 20(1)(v.1)”, applica- 
ble to taxation years that begin after 2006.  . 


(ii) no deduction were permitted under any of section 29 of 
the Income Tax Application Rules, subsections 34.2(4) and 
65(1) and sections 66, 66.1, 66.2, 66.21 and 66.4; 
Proposed Addition — 96(1)(d)(iii) 
(iii) where at any time in a particular taxation year of the 
__ partnership the partnership’s property includes a participat- 
_ ing interest in a particular non-resident entity (in this sub- _ 
a raph as defined by subsection 94.1(1)), in applying | 
94.1 to 94.4 to the partnership for the particular — 
ear in respect of the participating interest = 
raph (a) of the definition “exempt interest” in 
mn 94.1(1) were read without reference fo its | 
bparagraph (i), unless 
__ (@ the taxpayer is a foreign affiliate of another tax- 
payer resident in Canada and the particular non-resi- 
| dent entity — : 
_____ Lis a controlled foreign affiliate of the other tax- 
ehh CL 
2. would, were the taxpayer resident in Canada, 
be a controlled for filiate of the taxpayer, 
(I) the particular non-resident entity is a controlled 
- foreign affiliate of the taxpayer and the taxpayer is 
not a foreign affiliate of another taxpayer resident in 
Canada, 


(B) where the taxpayer is a foreign affiliate of another 

taxpayer resident in Canada, an exempt interest (in this 

_ subparagraph, as defined by subsection 94.1(1)) of the 

partnership in a non-resident entity included a partici- 

_ pating interest 

_ (J) that is, in the particular taxation year, the partner- 
_ ship’s property, and 

(ID) that is, throughout the period, in the particular 

_ taxation year, during which the participating interest 

_ was the partnership’s property, property used or held 

by the partnership principally for the purpose of 


S. 96(1)(d) (iii) (B) UD) 


gaining or producing income from a business that is 
‘not an investment business (in this subclause, within 
the meaning assigned by section ole 


-(C) the definition. “fresh-start year” n subsection - 
_ 94.3(1) did not apply and a reference in sector 94.3 toa. 
_ fresh-start year, of the: particular non-resident entity in. 

_ respect of the partnership, were a reference to a taxatio 
year of the particular non-resident entity, 


(1) that ends ina taxation year of the partnership ay that 
begins after 2002, _. 


_ (ID that begins: cane afer a pia Oe 
__ tion year of the particular non-resident entity, at the 
end of which the particular non-resident, entity was — 
_ not a foreign investment entity or at the end of which — 
the partnership property did not include a participat- 
ing interest in the particular ‘non-resident entity 
_ (other than an exempt interest, in this subparagraph 
as defined in subsection 94. oe as eee ye this 
subparagraph), and . 
(ID) at the end of nicks the BEER ak 
entity is a foreign investment entity in which the 
partnership owns a papas interest that is HOt 
an exempt interest, : 


. (D) the expression “in the return of income ee wich 
the taxpayer elects” in paragraph 94.1(2)(h) were re- 
placed by the expression “1p respect ¢ of w hich a member 
of the taxpayerelects’, 


a) shbpateeraah ah Levy) were. replaced Pr 
following: © 


(ii) the popeddent ont weald. if apbsesen 
95.101). applied in respect of each member (resident _ 
_ in Canada) of the taxpayer at the end of the non- 
resident entity’s taxation year referred to in subpar- 
agraph (i), be a foreign affiliate of each such mem- © 
_ber in respect of which each such member would 
have a qualifying interest (within the pianos e 
signed by paragraph 95(2)(m)), and 


: (F) subparagraph 94. oe were replaced by ie. 
_. following: 


Gii) an entity that was at any time a member Gf the | 
taxpayer has not made in respect of the taxpayer 

any other election under this paragraph in respect 

of the non-resident entity and no member of the 
_ taxpayer is a partnership; / 


- (G) an election for a particular taxation year bok the part : 


nership made under paragraph (a) of the definition “car- 

_ rying value”, or paragraph (a) of the definition “finan- 
cial statements”, in subsection 94.1(1), paragraph — 
(4. 12)(e), (h) or ) subparagraph (a)(iii) of the 
description of. D in the definition “mark-to-market — 
formula” in subsection 94.2(1), subparagraph — 
94.2(2)(b)(i) or (3)(b) (iii), oF paragraph 94.3(3)(b), were 
required to be filed under that provision in respect of the 
partnership by the taxpayer with the Minister on or 
before the taxpayer's filing-due date for the taxpayer’s 
taxation year in which the particular taxation year ends, 


» (A) the Minister were required, in sending a written de- 
mand under subparagraph 94.1(2)(e)Giii), any of 
paragraphs 94.1(2)(i) or (p) to (4) or 94.2(2)(d), or sub- 
paragraph 94.3(2)(b)(iii), to send the’ oe ‘to the 
taxpayer, 


(D any form, i ortaticn' or nonficaion: in respect of a 
participating interest, in a non-resident entity, that is . 


‘partnership property in the particular taxation year, that 
is required under any of sections 94.1 to 94.4 to be filed 
_or included with a return of income were required to be 

filed or included with the taxpayer’s return of income 
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the axpayer inh the Form eferre 
rovided he partnershi 


- (K) for taxation years that begin on 
2005, the vee “income all a 


@ dd “gecay(anciina) is to be foal 4 as follows: 


(B) [should be “eAy ed. J the expression Secontrolled: Worcign ae 
the taxpayer” in paragraph (a) of the definition “exempt interest” in sub- 
section 94. 1(1) referred to a controlled foreign affiliate of the taxpayer and 

_ “Rot toa controlled foreign affiliate of the partnership, _ 


and _ : 
“o: a 1 96(1)28D08) 4 is to > be read a as s follows: 
-_ (F) the “expression “the taxpayer has ot made any other degen? in sub 


paragraph ‘ 94,1(2)(h)(iil) were replaced by the expression “a member o 
_ the ee has not made | in Pepe s of the et ee other election : 


Techitical Notes! Under ib eeor? 96¢ Bt thei income peage and fokses | incur 
by a partnership ‘are generally | calculated at the partnership Jevel and attributed 
partners in accordance: with their respective interests in the partnership. 


Paragraph 96(1)(d) i 1s amended so that, where at any 1 time a particular taxation year 
of the partnership the partnership’ S property includes a participating interest in a par- 
ticular non-resident entity, sections 94.1 to 94.4 apply t to the pee ion the par 
ticular taxation year in respect of the. participating interest as if _) 


8 ‘Paragraph (a) of the definition ‘exempt interest” in subsection 94, ¢ » were re 
. pathont reference to its subparagraph @, unless — oS 


_ — the ‘taxpayer (ie. the member of the partnership) isa foieigs affiliate of an 
other taxpayer resident in Canada, the particular non-resident entity is a con: 
“trolled foreign affiliate of the other taxpayer and would bea controlled f 

cen affiliate of the first taxpayer if the first taxpayer were resident 1 
Canada, or oe 


—. where thé taxpayer (i e., the fieraber of th the astern) is not a foreign 
- jate of another taxpayer resident in Canada, the particular — entit 
is a controlled eee affiliate of the taxpayer, 


where the taxpayer @ &, , the member of the partnership) i isa foreian affiliate 9 
another taxpayer resident in Canada, the participating interest in the particular. 
‘non-resident entity is an exempt interest of the partnership if, throughout the pe 
riod in the year during which it was partnership property, the participating int 
est was used or held by the partnership for the purpose of gaining or produci 
income from a business that is not an “investment business (as ee in sec 
tion 95); : t : 


- a cad. year” Pelee | in ee the ‘cae S “income aliccat 
oT ‘loss allocation” under the accrual regime in. section 94.3) of the particul 
non-resident entity in respect of the partnership were its. taxation year (at the en 
of which the partnership holds an interest in it and it is a foreign investme 
___ entity) that ends in a taxation year of the particular : affiliate that begins after 201 
and that immediately follows. a taxation year of the par ticular non-resident enti 
in respect of which subsection 94.13) would not baye been is to 
paca, : 


e 


an election under cance 94, 12)(h) — i treat a foreign affiliate of the p: 
nership as its controlled foreign affiliate — is to be made by a member of 
partnership and not by the partnership, and. can be made only if 


/ — all of the members of the partnership that were resident in Canada woul 
have qualifying interests (as defined in eee —_ in the foreig 
affiliate based on certain assumptions, — . Lo 


~ 


_ ce an entity that was at any time a member of the partnership has not ma 
_ tespect of the partnership any other election under paragraph 94. 12 
_ respect of the non-resident entity, and : 


— none of - members of a partnership i is a Pare 


. 


a member of thie pestnersbip e ather than the partnership) is guid to mak z 
number of the elections, designations, notifications and provisions of informa 
tion under sections 94.1 to 94.4 in connection with the partnership’ S participati 
interests in non-resident entities. In addition, the Minister in sending a dem: 
for information to the particular affiliate under subparagraph 94. 1(2)\e)Gt 
94.3(2)(b)(iii), or any of paragraphs 94.1(2)(i) or (p) to () or 94.2(2)(d), is. 


} 
4 
y 
i 
} 


Subdivision j — Partnersh 


quired to send the demand also to the member in connection with the partner- 
ship’s participating interests in non-resident eniities; and : 


y 18, 2005, the definition “income alloca- 
without reference to paragraph (h) of the 


for taxation years that begi non or Jul 
tion” in subsection 94.3(1) were read 
desccpion of “A™, is 


(e) each gain of the partnership from the disposition of land used 
in a farming business of the partnership were computed as if this 
Act were read without reference to paragraph 53(1)(i); 

(e.1) the amount, if any, by which 


(i) the total of all amounts determined under paragraphs 
37(1)(a) to (c.1) in respect of the partnership at the end of the 
taxation year 


exceeds 


(ii) the total of all amounts determined under paragraphs 
37(1)(d) to (g) in respect of the partnership at the end of the 
year 


were deducted under subsection 37 
computing its income for the year; 


(1) by the partnership in 


(f) the amount of the income of the partnership for a taxation 
year from any source or from sources in a particular place were 
the income of the taxpayer from that source or from sources in 
that particular place, as the case may be, for the taxation year of 
the taxpayer in which the partnership’s taxation year ends, to the 
extent of the taxpayer’s share thereof: and 


(g) the amount, if any, by which 


(i) the loss of the partnership for a taxation year from any 
source or sources in a particular place, 


exceeds 


(ii) in the case of a specified member (within the meaning of 
the definition “specified member” in subsection 248(1) if that 
definition were read without reference to paragraph (b) 
thereof) of the partnership in the year, the amount, if any, 
deducted by the partnership by virtue of section 37 in calcu- 
lating its income for the taxation year from that source or 
sources in the particular place, as the case may be, and 


(iii) in any other case, nil 


_ were the loss of the taxpayer from that source or from sources in 

that particular place, as the case may be, for the taxation year of 
the taxpayer in which the partnership’s taxation year ends, to the 
_ extent of the taxpayer’s share thereof. 


lated Provisions: 12(1)(1) — Inclusion of partnership income; 12(1)(y) — Auto 
vided to partner; 33.1(2)(a) — “person” includes partnership for international bank- 
centre rules; 39.1(2)B(b), 39.1(4), (5) — Election to trigger capital gains exemp- 
1; 53(1)(e), 53(2)(c) — ACB of partnership interest: 66(16) — “person” includes 
nership for flow-through share rules; 66(18) — Resource expenditures claimed by 
‘mbers of partnerships; 66.1(7), 66.2(6), (7), 66.4(6), (7), 66.7(11) — Resource ex- 
ses; 79(1), 79.1(1) — “person” includes partnership for rules re seizure of property 
creditor; 80(1)“forgiven amount”B(k) — Debt forgiveness rules do not apply to 
t forgiven by partnership to active partner; 80(1), 80.01(1) — “person” includes 
“nership for debt forgiveness rules: 80(15) — Application of debt forgiveness rules 
vartners; 87(2)(e.1) — Amalgamation — partnership interest; 93(1.2) — Disposition 
share of foreign affiliate; 93.1 — Shares of foreign affiliate held by partnership; 
'L.01)(a) — Income allocation to former partner; 96(1.1) — Allocation of income 
)e to retiring partner; 96(1.7) — Gains and losses; 96(1.9) — Foreign trusts and 
rt foreign investment entities: 96(2.1) — Limited partnership losses; 100(2.1) — 
osition of interest in partnership; 107(1)(d) — Stop-loss rule on disposition by 
‘nership of interest in trust that flowed out dividends; 112(3.1) — Stop-loss rule for 
Loer on disposition by partnership of share on which dividends paid; 118.1(8) — 
ation made by partnership; 120,4(1)‘split income’(b) — Kiddie tax on partnership 
me of children; 127(8), (8.1)— Investment tax credit of partnership or limited 
jer, 127.52(1)(c.1) — Minimum tax — no deduction for losses of limited partner; 
/52(2) — Application of partnership income and loss for minimum tax purposes; 
11) —“person”’ includes partnership for purposes of insurance demutualization: 
 L.4)-(1.8) — Determination by CRA of partnership income or loss; 162(8,1) — 
8 where partnership liable to penalty; 187.4(c) — “person” includes partnership for 
TV.1 tax; 209(6) — “person” includes partnership for tax on carved-out income: 
| — Partnership as designated beneficiary; 212(13.1) — Non-resident withholding 
| vhere payer or payee is a partnership; 227(5.2) — Partnership liable for obligations 
| thholding tax; 227(15) — Assessment of partnership for Part XIII tax; 237.1(1) — 
on” includes partnership for tax shelter identification rules: 244(20) — Notice to 
) bers of partnerships; 251.1(4)(b) — “person” includes partnership for definition of 
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ips and Their Members S. 96(1.01)(a) 


affiliated persons; Income Tax Conventions Inter 
Canadian resident partner cannot be resident in 


pretation Act 6.2 — Partnership with 
another country. 


History: Para. 96(1)(d) amended by. 2001, c. 17, subse 
periods that begin after 2000. Para. (d) formerly read: 


c. 74(1), applicable to fiscal 


(d) each income or loss of the partnership for a taxation year were computed as if 
this Act were read without reference to paragraphs 12(1)(z.5) and 20(1)(v.1), 
section 34.1 and subsections 66,1(1), 66.2(1) and 66.4(1) and as if no deduction 
were permitted under any of section 29 of the Income Tax Application Rules, 
subsections 34,2(4) and 65(1) and sections 66, 66.1, 66.2 and 66.4; 


Para. 96(1)(d) amended by 1997, c. 25, s. 21, a 
after 1996, Para. (d) formerly read: 


pplicable to fiscal periods that begin 


(d) each income or loss of the partnership for a taxation year were computed as if 
this Act were read without reference to paragraph 20(1)(v.1), section 34.1 and 
subsections 66.1(1), 66.2(1) and 66.4(1) and as if no deduction were permitted 
under any of section 29 of the Income Tax Application Rules, subsections 34.2(4) 
and 65(1) and sections 66, 66.1, 66.2 and 66.4; 


Para. 96(1)(d) amended by 1996, c. 21, subsec. 17(1), applicable 
formerly read: 


after 1994. The para. 


(d) each income or loss of the partnership for a taxation year were computed as if 
this Act were read without reference to paragraph 20(1)(v.1) and subsections 
66.1(1), 66.2(1) and 66.4(1) and as if no deduction were permitted by section 29 
of the Income Tax Application Rules, subsection 65(1) or section 66, 66.1, 66.2 
or 66.4; 


Para. 96(1)(d) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 40(1), 
to partnership fiscal periods commencing after December 20, 1991. Para. (d 
read: 


applicable 
) formerly 


(d) each income or loss of the partnership for a taxation year were computed as if 
this Act were read without reference to subsections 66.1(1), 66.2(1) and 66.4(1) 
and as if no deduction were permitted by section 29 of the Income Tax Applica- 
tion Rules, subsection 65(1) or section 66, 66.1, 66.2 or 66.4; 


Selected Cases [subsec. 96(1)]: Canadian Solifuels Inc., [2001] 4 C.T.C. 161 
(FCA) (Provisions of subsec, 127(8) sufficient to deal with ITCs for partnerships with- 
out reference to computation rules in subsec. 96(1)); Spire Freezers Ltd. v. R., [1998] 2 
C.T.C. 2764 (TCC); aff'd [1999] 3 C.T.C. 476 (FCA); rev'd [2001] 2 C.T.C. 40 (SCC) 
(Partnership did not exist because it was not created with a view to profit); Goldstein y. 
Canada, [1995] 2 C.T.C. 2036 (TCC) (Income retains its character as it flows through 
partnership); Signum Communications Inc. y. Canada, [1991] 2 C.T.C. 31 (FCA) (Lim- 
ited partner allowed losses greater than amount of capital contribution); Laxton vy. Can- 
ada, [1989] 2 C.T.C. 85 (FCA) (Joint venture not separate person); R. v. CFTO TV 
Ltd., [1982] C.T.C. 147 (FCTD) (Contractual right of partner to buy out taxpayer does 
not preclude deduction of partnership losses). 


Regulations: 229 (partnership information return); 1101(1ab), 1102(1a) (depreciable 
property of partnership); 1210 (partner’s share of resource allowances) 


I.T. Application Rules: 20(3) (depreciable property of p 
1972). 


Interpretation Bulletins: IT-123R6: Transactions involving eligible capital pro- 
perty; IT-259R4: Exchanges of property; IT-278R2: Death of a partner or of a retired 
partner; IT-346R: Commodity futures and certain commodities: IT-353R2: Partnership 
interests — some adjustments to cost base (archived); IT-406R2: Tax payable by an 
inter vivos trust. See also list at end of s. 96. 


artnership held since before 


Information Circulars: 73-13: Investment clubs; 
return. 


89-5R: Partnership information 


I.T. Technical News: 3 (use of a partner’s assets by a partnership); 6 (expenses paid 
personally by partner where fiscal years do not coincide — policy in para. 14 of IT- 
138R reversed); 25 (partnership issues); 30 (computation/allocation of partnership in- 
come and losses). 


Advance Tax Rulings: ATR-59: Financing exploration and development through 
limited partnerships; ATR-62: Mutual fund distribution limited partnership — amorti- 
zation of selling commissions. 

Application Policies: SR&ED 2004-02: Filin 
carried out in Canada. 


g requirements for claiming SR&ED 


Forms: T1229: Statement of exploration and development expenses and depletion al- 
lowances; T2032: Statement of professional activities: T2121: Statement of fishing ac- 
tivities; T2124: Statement of business activities; T4068: Guide for the partnership in- 
formation return; T5013 Summ: Partnership information return; T5014: Partnership 
capital cost allowance schedule; T5015: Reconciliation of partner’s capital account; 
T5017: Calculation of deduction for cumulative eligible capital of a partnership. 


Proposed Addition — 96(1.01) 


(1.01) Income allocation to former member — If, at any 
time in a fiscal period of a partnership, a taxpayer ceases to be a 
member of the partnership ; 
(a) for the purposes of subsection (1) and sections 34.1, 34.2, 
101, 103 and 249.1, and notwithstanding paragraph 98.1(1)(d), 


S. 96(1.01)(a) 


the taxpayer is deemed to be a member of the partnership at — 
the end of the fiscal period; and — ee oe 
(b) for the purposes of the application of paragraph (2.1)(b) _ 
and subparagraphs 53(1)(e)G) and (viii) and (2)(c)(i) to the 
taxpayer, the fiscal period of the partnership is deemed to end 
(i) immediately before the time at which the taxpayer is 
_ deemed by subsection 70(5) to have disposed of the interest 
in the partnership, where the taxpayer ceased to be a mem- 
ber of the partnership because of the taxpayer’s death, and 
(ii) immediately before the time that is immediately before 
the time that the taxpayer ceased to be a member of the 


partnership, in any other case. _ 

Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 90(1), 
will add subsec. 96(1.01), applicable in respect of a taxpayer, in the case where the 
taxpayer ceases to be a member of a partnership because of the taxpayer’s death, to 
2003 et seq.; and in any other case, to 1995 et seq. ss 
Technical Notes: New subsection 96(1.01) generally applies to the 1995 and 
subsequent taxation years. Paragraph 96(1.01)(a) deems a taxpayer who is a former 
member of a partnership to be a member at the end of the fiscal period in which the 
taxpayer ceased to be a member, for the purpose of allocating partnership income or 
loss for that period. This new provision clarifies that, although a taxpayer may have 
ceased to be a member of a partnership before the end of the partnership’s fiscal 

_ period, an amount of the income or loss of the partnership is allocable to the taxpayer 
under subsection 96(1). The amount so allocated is relevant to certain calculations 
relating to partnership income or loss, including the calculation of the adjusted cost 
base of the former member of the partnership immediately before the taxpayer ceased 
tobe member. _ oC Le — Le 
New subsection 96(1.01) applies notwithstanding the rule in paragraph 98.1(1)(d) 
that would otherwise deem a former partnership member with a residual interest not _ 
to be a member of the partnership for the purposes of certain provisions of the Act. 
New paragraph 96(1.01)(a) does not require that partnership income or loss be calcu- 
lated immediately after a member leaves the partnership. The income or loss alloca- _ 
tion, including that of the former member, continues to be calculated after the end of — 
the partnership’s fiscal period. In some circumstances the fiscal period of a partner- 
ship may end in a taxation year of the former member that is after the taxation year in 
which the partnership interest was disposed of. It is, therefore, possible that a mem- _ 
ber will not be required to report a partnership income allocation until the taxation 
year following that in which a capital gain or loss on the disposition of the partner- 
ship interest is required to be reported. 


New paragraph 96(1.01)(b) clarifies that an income or. Joss allocation for the “stub — 


period” during which a taxpayer was a member is included in the calculation of the 
adjusted cost base of the partnership interest at the time the former member disposes 


of the interest or a residual interest. The income or loss allocation will affect the _ 


calculation of a capital loss under paragraph 98.1(1)(c) or subsection 100(2). Subsec- 
tion 96(1.01) may ameliorate certain situations where, under the existing provisions 
of the Act, a former member may have been required to report a capital gain in the 


year that the person left the partnership, only to be offset by a capital loss in a subse- 


quent year. 


Example . _ a 


Ms. Brown was a partner in XYZ Partnership until June 30. The fiscal period — 


end of the partnership ends December 31. The adjusted cost base of her partner- 
ship interest on January 1 was Nil. From January to June 30 she withdrew 
$16,000 in capital, 


Just before the end of the partnership's fiscal period, all the partners agree that 


Ms. Brown's share of income for the period was $20,000, On December 30 she 
was paid $4,000 in satisfaction of her residual interest. : 


A summary of Ms. Brown’s adjusted cost base is as follows: - 


Adjusted Cost Base _ 


January 1, Year 1: a NC 
"January 31, Drawings $<16,000>. <16.000> 
Retirement of Ms. Brown, June 30 . 
- December 30 ; - | 
— Share of income for 6 months 20,000 4000 
Payout of rights to equity 


4,000 . Nil 
December 31 — Fiscal period ends 


In the result, Ms. Brown is allocated $20,000 income under subsection 961 01 7 


The adjusted cost base of her interest immediately before she retired on June 30 
was $4,000 (i.e., $20,000 less $16,000). She is deemed by paragraph 98.1(1)(b) 
to have disposed of her residual interest on December 31 for proceeds of dispo- 
sition of $4,000, such that she has no capital gain or loss on the disposition. 
Subparagraph 53(1)(e)(v) requires that “rights or things” (referred to in subsection 
70(2)) in respect of the partnership interest of a deceased partner be included in the | 
adjusted cost base of the partnership interest of the deceased. This provision is no 
longer relevant to income of the partnership to which a partner is entitled at the time 
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of death, since new. subsection 96 
come for the fiscal period in w 


(1.1) Allocation of share of income to retiring partner — 
For the purposes of subsection (1) and sections 34.1, 34.2, 101, 103 
and 249.1, 


(a) where the principal activity of a partnership is carrying on a 
business in Canada and its members have entered into an agree- 
ment to allocate a share of the income or loss of the partnership 
from any source or from sources in a particular place, as the case 
may be, to any taxpayer who at any time ceased to be a member 
of 


(i) the partnership, or 


(ii) a partnership that at any time has ceased to exist or 
would, but for subsection 98(1), have ceased to exist, and 
either 


(A) the members of that partnership, or 


(B) the members of another partnership in which, imme- 
diately after that time, any of the members referred to in 
clause (A) became members 


have agreed to make such an allocation 


or to the taxpayer’s spouse, common-law partner, estate or heirs 
or to any person referred to in subsection (1.3), the taxpayer, 
spouse, common-law partner, estate, heirs or person, as the case 
may be, shall be deemed to be a member of the partnership; and 


(b) all amounts each of which is an amount equal to the share of 
the income or loss referred to in this subsection allocated to a 
taxpayer from a partnership in respect of a particular fiscal pe- 
riod of the partnership shall, notwithstanding any other provi- 
sion of this Act, be included in computing the taxpayer’s income 
for the taxation year in which that fiscal period of the partner- 
ship ends. 


Related Provisions: 53(2)(c) — ACB of partnership interest; 96(1.2) — Disposal of 
right to share in income; 96(1.3) — Deductions; 96(1.4) — Right deemed not to be 
capital property; 96(1.5) — Disposition by virtue of death of taxpayer; 96(1.6) — 
Deemed members of partnership are deemed to carry on business. 


History: Subsec. 96(1.1) amended by 2000, c. 12, Sch. 2, s. 8, to replace 
“spouse,”*with “spouse, common-law partner,” applicable to 2001 et seq., in force July 
31, 2000. See also the transitional rules reproduced in the History to 248(1)"common- 
law partner”. 


The opening words of subsec. 96(1.1) amended by 1996, c. 21, subsec. 17(2), applica- 
ble after 1994. The opening words formerly read: 


(1.1) For the purposes of subsection (1) and sections 101 and 103, 


Selected Cases [subsec. 96(1.1)]: CS/ Development Corp. v. R., [1999] 3 CaS 
2421 (TCC) (Partnership has no capital dividend account); Sauriol v. Canada, [1994] 2 
C.T.C. 244 (FCA) (‘“Allocate” used in ordinary sense of assigning or setting aside anc 
creating real right for recipient); Lachance v. Canada, [1994] 2 C.T.C.4 185 Ges 
(Provision requires allocation of retired partner’s income among provincial sources) 
Dacen vy. MNR, [1989] 2 C.T.C. 44 (FCTD) (Income improperly allocated to forme 
partner when agreement unilaterally altered by remaining partners); Delesalle y. Ri R 
y. Cohos, [1986] 1 C.T.C. 58 (FCTD) (Part of sum paid to retiring partner representin) 
work in progress was capital repayment); Laferriére v. R., [1985] 2 C.T.C. 190 (FCTD, 
(Sale price for partnership interest including amounts for work in progress and ac 
counts receivable was capital). 


Interpretation Bulletins: IT-278R2: Death of a partner or of a retired partner; 11 
338R2: Partnership interests — effects on adjusted cost base resulting from the admis 
sion or retirement of a partner (archived). See also list at end of s. 96. | 
(1.2) Disposal of right to share in income, etc — Where in 

taxation year a taxpayer who has a right to a share of the income ¢ | 
loss of a partnership under an agreement referred to in subsectio. 
(1.1) disposes of that right, | 


(a) there shall be included in computing the taxpayer’s incom 
for the year the proceeds of the disposition; and 


received by the taxpayer as consideration for the disposition | 


4 


(b) for greater certainty, the cost to the taxpayer of each propert 
{ 
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the fair market value of the property at the time of the 
disposition. 

Related Provisions: 96(1.3)— Deductions. 

Interpretation Bulletins: See list at end of s. 96. 


(1.3) Deductions — Where, by virtue of subsection (1.1) or (1.2), 
an amount has been included in computing a taxpayer’s income for 


a taxation year, there may be deducted in computing the taxpayer’s 


income for the year the lesser of 


(a) the amount so included in computing the taxpayer’s income 
for the year, and 


(b) the amount, if any, by which the cost to the taxpayer of the 
right to a share of the income or loss of a partnership under an 
agreement referred to in subsection (1.1) exceeds the total of all 
amounts in respect of that right that were deductible by virtue of 
this subsection in computing the taxpayer’s income for previous 
taxation years. 


Interpretation Bulletins: IT-278R2: Death of a partner or of a retired partner; IT- 
_ 338R2: Partnership interests — effects on adjusted cost base resulting from the admis- 
sion or retirement of a partner (archived). See also list at end of s. 96. 


(1.4) Right deemed not to be capital property — For the pur- 
poses of this Act, a right to a share of the income or loss of a part- 
nership under an agreement referred to in subsection (1.1) shall be 
deemed not to be capital property. 


Interpretation Bulletins: IT-338R2: Partnership interests — effects on adjusted cost 
base resulting from the admission or retirement of a partner (archived). 


(1.5) Disposition by virtue of death of taxpayer — Where, at 
the time of a taxpayer’s death, the taxpayer has a right to a share of 
the income or loss of a partnership under an agreement referred to 
| in subsection (1.1), subsections 70(2) to (4) apply. 


Related Provisions: 53(1)(e)(v) — Adjustments to cost base. 


Interpretation Bulletins: IT-212R3: Income of deceased persons — rights or things; 
IT-278R2: Death of a partner or of a retired partner. See also list at end of s. 96. 


(1.6) Members of partnership deemed to be carrying on 
business in Canada — Where a partnership carries on a busi- 
ness in Canada at any time, each taxpayer who is deemed by para- 
graph (1.1)(a) to be a member of the partnership at that time is 
deemed to carry on the business in Canada at that time for the pur- 
doses of subsection 2(3), sections 34.1 and 150 and (subject to sub- 
section 34.2(7)) section 34.2. 


distory: Subsec. 96(1.6) amended by 1996, c. 21, subsec. 17(3), applicable after 1993, 
(he subsec. formerly read: 
(1.6) Where a partnership carries on a business in Canada in a taxation year, each 
taxpayer who is deemed by paragraph (1.1)(a) to be a member of the partnership 
shall, for the purposes of subsection 2(3), be deemed to carry on that business in 
Canada in that year. 


nterpretation Bulletins: See list at end of s. 96. 


1.7) Gains and losses — Notwithstanding subsection (1) or sec- 
ion 38, where in a particular taxation year of a taxpayer, the tax- 
vayer is a member of a partnership with a fiscal period that ends in 
ae particular year, the amount of a taxable capital gain (other than 
Jat part of the amount that can reasonably be attributed to an 
mount deemed under subsection 14(1.1) to be a taxable capital 
ain of the partnership), allowable capital loss or allowable business 
ivestment loss of the taxpayer for the particular year determined in 
2spect of the partnership is the amount determined by the formula 
B 


Ax= 
C 


here 


is the amount of the taxpayer’s taxable capital gain (other than 
that part of the amount that can be attributed to an amount 
deemed under subsection 14(1.1) to be a taxable capital gain of 
the partnership), allowable capital loss or allowable business in- 
vestment loss, as the case may be, for the particular year other- 
' wise determined under this section in respect of the partnership; 


S. 96(1.7) 
B is the relevant fraction that applies under paragraph 38(a), (a.1), 
(a.2), (b) or (c) for the particular year in respect of the taxpayer; 
and 


C is the fraction that was used under section 38 for 
riod of the partnership. 


Related Provisions: 96(1.71) — Transitional tule for 2000. 


the fiscal pe- 


History: The opening words of subsec, 96(1.7) amended by 2001, c. 17, subsec. 74(2), 
applicable to taxation years that end after February 27, 2000. The opening words for- 
merly read: 


(1.7) Notwithstanding subsection (1) or section 38, where in a particular taxation 
year of a taxpayer (other than an individual who is not a testamentary trust) com- 
mencing before 1990, the taxpayer is a member of a partnership with a fiscal 
period ending in the particular year, the amount of its taxable capital gain (other 
than that part of the amount that can be attributed to an amount deemed under 
subsection 14(1) to be a taxable capital gain of the partnership), allowable capital 
loss or allowable business investment loss for the particular year determined in 
respect of the partnership shall be the amount determined by the formula 


The descriptions of A and B in subsec. 96(1.7) amended by the said c. 17, subsec. 
74(3), applicable to fiscal periods that begin after 2000. The descriptions formerly read: 


A is the amount of the taxpayer’s taxable capital gain (other than that part of 
the amount that can be attributed to an amount deemed under subsection 
14(1) to be a taxable capital gain of the partnership) allowable capital loss or 
allowable business investment loss, as the case may be, for the particular 
year otherwise determined under this section in respect of the partnership; 


B is the fraction that would be used under section 38 for the particular year in 
respect of the taxpayer if the taxpayer had a capital gain for the particular 
year; and 


Proposed Amendment — Election that 96(1.7) not apply for 2000 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 90(5), 
will enact the transitional rule below for subsec. 900.7): 


40, (5) If a taxpayer, who is a member of a partnership at the end of a particular 
fiscal period, of the partnership, that ends in the taxpayer's 2000 taxation year, 
So elects in writing and files the election with the Minister of National Revenue 
on or before the taxpayer's filing-due date f r the taxpayer’s taxation year in 
which the amending legislation is assented to, 


(a) subsection 96(1.7) of the Income Tax Act does not apply to the taxpayer’s 
2000 taxation year; ol 


(b) the taxpayer is deemed to have a capital gain, a capital loss or a business 

Investment loss in respect of the partnership for the particular fiscal period 

- equal to the amount of the taxable capital gain, the allowable capital loss or 

_ the allowable business investment loss in respect of the partnership for the 

lar fiscal period, as the case may be, multiplied by the reciprocal of 
ction in paragraph 38(a) of the Income Tax Act that applies to the 
er, : 


ip for the particular fiscal period: 


t of a capital gain, a capital loss or a business investment loss 
under paragraph (b) is deemed to be a capital gain, a capital loss 
0 iness investment loss, as the case may be, of the taxpayer from a 
_ disposition of a capital Property on the day that the particular fiscal period 


(d) except as provided by this subsection. no amount shall be included in 
computing the taxpayer’s taxable capital gains, allowable capital losses and 
allowable business investment losses in respect of the taxable capital gains, 
allowable capital losses and allowable business investment losses of the 
partnership for the particular fiscal period. 


Technical Notes: The calculation of the capital gains inclusion rate of a taxpayer for 
the 2000 taxation year takes into account the net capital gains or losses of the taxpayer 
for the year 2000 other than those allocated by a partnership. It is the inclusion rate of 
the taxpayer, determined without reference to the allocated partnership gains, that is 
applied to the taxpayer’s share of the partnership gains in determining the taxable capi- 
tal gains of the taxpayer derived from the partnership capital gains. As a result, taxpay- 
ers with different inclusion rates report different amounts of taxable capital gains in 
respect of Capital gains allocated to the taxpayer by a partnership. 


Subclause 40(7) [now 90(5) — ed.] of the legislation introduces a special transitional 
tule under which members of a partnership may elect to treat capital gains and losses 
allocated to them by a partnership as their own capital gains and losses for the purpose 
of calculating the taxpayer’s capital gains inclusion rate for the year 2000. The gains 
and losses will be considered to have been realized by the taxpayer on the day on 
which the fiscal period of the partnership ends. 


If a taxpayer so elects, subsection 96(1.7) will not apply. The taxpayer will be deemed 
to have realized (on the day on which the fiscal period of the partnership ends in the 
taxpayer's 2000 taxation year) a capital gain, a capital loss or a business investment 
loss in respect of the partnership equal to the amount of the taxable capital gain, the 
allowable capital loss or the allowable business investment loss, as the case may be, of 
the partnership allocated to the taxpayer, multiplied by the reciprocal of the fraction in 
paragraph 38(a) that applied to the partnership for the particular fiscal period, Where 
the inclusion rate for the partnership cannot be determined, the rules in subsection 
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96(1.7) apply to determine the inclusion rate of the partnership. This capital gain, capi- 
tal loss or business investment loss i is deemed to be a capital gain, capital | loss or b i- 
ness investment loss, as the case may be, of the taxpayer ra disposition of a capital 
property on the day that the particular fiscal period ends. 


Interpretation Bulletins: See list at end of s. 96. 


(1.71) Application —Where the fraction referred to in the 
description of C in subsection (1.7) cannot be determined by a tax- 
payer in respect of a fiscal period of a partnership that ended before 
February 28, 2000, or includes February 28, 2000 or October 17, 
2000, for the purposes of subsection (1.7), the fraction is deemed to 
be 


(a) where the fiscal period ended before or began before Febru- 
ary 28, 2000, */4; 


(b) where the fiscal period began after February 27, 2000 and 
before October 18, 2000, 7/3; and 


(c) in any other case, '/2. 


History: Subsec. 96(i.71) added by 2001, c. 17, subsec. 74(4), applicable to fiscal 
periods that begin after 2000. 


(1.8) Loan of property — For the purposes of subsection 56(4.1) 
and sections 74.1 and 74.3, where an individual has transferred or 
lent property, either directly or indirectly, by means of a trust or by 
any other means whatever, to a person and the property or property 
substituted therefor is an interest in a partnership, the person’s share 
of the amount of any income or loss of the partnership for a fiscal 
period in which the person was a specified member of the partner- 
ship shall be deemed to be income or loss, as the case may be, from 
the property or substituted property. 


Related Provisions: 248(5) — Substituted property. 


Interpretation Bulletins: IT-511R: Interspousal and certain other transfers and loans 
of property. See also list at end of s. 96. 


: Proposed Addition — 96(1 9). 
as) Application of ss. 94. 1 to 94. 4 


= if an exempt ae 


(as defined in subsection 94, 1(1)) fora taxation year is amember _ 


of a partnership at any time in the year, in applying paragraphs 
()@ and (g) and 53(1)(e) and (2)() to the. taxpayer for a fiscal 
period of the partnership that ends in the year this Acti isto be tead 
without reference to sections a 1 to 94. A. 


Application: The July 18, 2005 draft legislation (Part o - RTs and 4 FIEs), bse 
20), will add subsec. 9601. 9), applicable to fiscal periods that, begin after 2002. - 


Technical Notes: New subsection 96(1 1 Dis relevant where 


“exempt iexpayer’ : 


(in general, an individual who has been resident in Canada for fewer than 60 months: 
Soe / 


or certain persons exempted by subsection 149(1) from tax on their taxable i in 
is a member of a partnership and the partnership invests in a foreign 
tity. In these circumstances, the exempt taxpayers share of the partnership s income / 
or loss is computed without regard to sections 94. 1 to 94.4. For further details on the 


application of section 94.2, - a. see the commentary on new le as / 


94.2(6) to (8). 


(2) Construction — The provisions of this subdivision shall be 
read and construed as if each of the assumptions in paragraphs 
(1)(a) to (g) were made. 


(2.1) Limited partnership losses [at-risk rule] — Notwith- 
standing subsection (1), where a taxpayer is, at any time in a taxa- 


tion year, a limited partner of a partnership, the amount, if any, by 
which 


(a) the total of all amounts each of which is the taxpayer’s share 
of the amount of any loss of the partnership, determined in ac- 
cordance with subsection (1), for a fiscal period of the partner- 
ship ending in the taxation year from a business (other than a 
farming business) or from property 


exceeds 
(b) the amount, if any, by which 


(i) the taxpayer’s at-risk amount in respect of the partnership 
at the end of the fiscal period 
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exceeds the total of 


(ii) the amount required by subsection 127(8) in respect of 
the partnership to be added in computing the investment tax 
credit of the taxpayer for the taxation year, 


(iii) the taxpayer’s share of any losses of the partnership fot 
the fiscal period from a farming business, and 


(iv) the taxpayer’s share of 
(A) the foreign resource pool expenses, if any, incurred 
by the partnership in the fiscal period, 
(B) the Canadian exploration expense, if any, incurred by 
the partnership in the fiscal period, 
(C) the Canadian development expense, if any, incurred 
~ by the partnership in the fiscal period, and 
(D) the Canadian oil and gas property expense, if any, in- 
curred by the partnership in the fiscal period, 
shall 


(c) not be deducted in computing the taxpayer’s income for the: 


year, 


(d) not be included in computing the taxpayer’s non-capital loss 
for the year, and 


(e) be deemed to be the taxpayer’s limited partnership loss in 
respect of the partnership for the year. 
Related Provisions: 66.8(1) — Resource expenses of limited partner; 87(2.1)(a) — 
Amalgamation — limited partnership loss carried forward; 96(1.01)(b) — Deemed end 
of fiscal period when taxpayer ceases to be partner; 96(2.2)— At-risk amount; 
111(1)(e) — Carryforward of non-deductible limited partnership losses; 111(9) — 
Limited partnership loss where taxpayer not resident in Canada; 127.52(1)(@)(ii)(B) — 
Calculation of previous year’s limited partnership loss for minimum tax purposes, 
128.1(4)(f) — Limited partnership. loss. limitation on becoming — non-resident; 
152(1.1)-(1.3) — Determination of losses; 248(1)‘limited partnership loss” — Defini- 
tion applies to entire Act. 
History: Cl. 96(2.1)(b)(iv)(A) amended by 2001, c. 17, subsec. 74(5), applicable to 
fiscal periods that begin after 2000. The cl. formerly read: 
(A) the foreign exploration and development expenses, if any, incurred by the 
partnership in the fiscal period, 
Selected Cases [subsec. 96(2:1)]: Foley v. R., [2004] 1 C.T.C. 2795 (TCC) 
(Limited partners argued that they should be general partners); Signum 
Communications Inc. vy. Canada, [1991] 2 C.T.C. 31 (FCA) (Limited partner allowed 
losses greater than amount of capital contribution to partnership). 
Interpretation Bulletins: [T-232R3: Losses — their deductibility in the loss year or 
in other years; IT-262R2: Losses of non-residents and part-year residents; IT-302R3: 
Losses of a corporation — the effect that acquisitions of control, amalgamations, and 
windings-up have on their deductibility — after January 15, 1987. See also list at end 
of s. 96. 


1.T. Technica! News: 5 (adjusted cost base of partnership interest). 


Advance Tax Rulings: ATR-5!: Limited partner at-risk rules; ATR-59: Financing 
exploration and development through limited partnerships. 


(2.2) At-risk amount — For the purposes of this section and sec- 
tions 111 and 127, the at-risk amount of a taxpayer, in respect of a 
partnership of which the taxpayer is a limited partner, at any partite 
ular time is the amount, if any, by which the total of 


(a) the adjusted cost base to the taxpayer of the taxpayer’s part- 
nership interest at that time, computed in accordance with sub- 
section (2.3) where applicable, 


(b) where the particular time is the end of the fiscal period of the 
partnership, the taxpayer’s share of the income of the partner- 
ship from a source for that fiscal period computed under the 
method described in subparagraph 53(1)(e)(i), and 


(b.1) where the particular time is the end of the fiscal period of 


the partnership, the amount referred to in subparagraph | 
53(1)(e)(viii) in respect of the taxpayer for that fiscal period 


exceeds the total of 


(c) all amounts each of which is an amount owing at that time to 


the partnership, or to a person or partnership not dealing at arm’s 
length with the partnership, by the taxpayer or by a person oF 
partnership not dealing at arm’s length with the taxpayer, other 
than any amount deducted under subparagraph 53(2)(c)G. 3) in 


{ 


| 
j 


| 


computing the adjusted cost base, or under section 143.2 in com- i 
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puting the cost, to the taxpayer of the taxpayer’s partnership in- 
terest at that time, and 


 ~ tiskrules > * 
Letter from Dept. of Finance, October 18, 2004: See 


(d) any amount or benefit that the taxpayer or.a person not deal- 
ing at arm’s length with the taxpayer is entitled, either immedi- 
ately or in the future and either absolutely or contingently, to 
receive or to obtain, whether by way of reimbursement, compen- 
sation, revenue guarantee, proceeds of disposition, loan or any 
other form of indebtedness or in any other form or manner 
whatever, granted or to be granted for the purpose of reducing 
the impact, in whole or in part, of any loss that the taxpayer may 
sustain because the taxpayer is a member of the partnership or 
holds or disposes of an interest in the partnership, except to the 
extent that the amount or benefit is included in the determination 
of the value of J in the definition “cumulative Canadian explora- 
tion expense” in subsection 66.1(6), of M in the definition “cu- 
mulative Canadian development expense” in subsection 66.2(5) 
or of I in the definition “cumulative Canadian oil and gas pro- 
perty expense” in subsection 66.4(5) in respect of the taxpayer, 
or the entitlement arises 


(i) by virtue of a contract of insurance with an insurance cor- 
poration dealing at arm’s length with each member of the 
partnership under which the taxpayer is insured against any 
claim arising as a result of a liability incurred in the ordinary 
course of carrying on the partnership business, 


(ii) [Repealed] ; 
(iii) as a consequence of the death of the taxpayer, 
(iv), (v) [Repealed] 


(vi) in respect of an amount not included in the at-risk 
amount of the taxpayer determined without reference to’ this 
paragraph, or 


(vil) because of an excluded obligation (as defined in subsec- 
tion 6202.1(5) of the Income Tax Regulations) in relation to a 
Share issued to the partnership by a corporation, 


nd, for the purposes of this subsection, 


(e¢) where the amount or benefit to which the taxpayer or the 
person is entitled at any time is provided by way of an agree- 

ment or other arrangement under which the taxpayer or the per- 
son has a right, either immediately or in the future and either 
absolutely or contingently (otherwise than as a consequence of 
the death of the taxpayer), to acquire other property in exchange 
for all or any part of the partnership interest, for greater certainty 
the amount or benefit to which the taxpayer or the person is enti- 
tled under the agreement or arrangement is considered to be not 
less than the fair market value of the other property at that time, 
and 


(f) where the amount or benefit to which the taxpayer or the per- 
son is entitled at any time is provided by way of a guarantee, 
security or similar indemnity or covenant in respect of any loan 
or other obligation of the taxpayer or the person, for greater cer- 
tainty the amount or benefit to which the taxpayer or the person 
is entitled under the guarantee or indemnity at any particular 
time is considered to be not less than the total of the unpaid 
amount of the loan or obligation at that time and all other 
amounts outstanding in respect of the loan or obligation at that 
time. 

lated Provisions: 40(3.14)(b) — Meaning of “limited partner” re negative ACB 
partnership interest; 66.8 — Resource expenses of limited partner; 96(2.3) — Com- 
ation of at-risk amount; 96(2.6) — Artificial transactions: 96(2.7) — Non-arm’s 
gth contribution of capital to partnership; 143.2(2), (6) — At-risk adjustment to tax 
Iter investment; 248(8) — Occurrences as a consequence of death. 

itory: Para. 96(2.2)(c) and the opening words of para. 96(2.2)(d) amended by 1998, 
9, subsec. 123(1), applicable after November 1994. Para. (c) and the opening words 
dara. (d) formerly read: 

(c) the total of all amounts each of which is an amount owing at that time to the 
Partnership or to a person or partnership with whom or which the partnership 


Proposed Amendment — Application of 66.8 to at- _ 


does not deal at arm’s length by the taxpayer or by a person or partnership with 
whom or which the taxpayer does not deal at arm’s length other than any such 
amount deducted under subparagraph 53(2)(c)(i.3) in computing the adjusted 
cost’base to the taxpayer of the taxpayer’s partnership interest at that time; and 


(d) where the taxpayer or a person with whom the taxpayer does not deal at 
arm’s length is entitled, either immediately or in the future and either absolutely 
or contingently, to receive or obtain any amount or benefit, whether by way of 
reimbursement, compensation, revenue guarantee or proceeds of disposition or 
in any other form or manner whatever, granted or to be granted for the purpose 
of reducing the impact, in whole or in part, of any loss that the taxpayer may 
sustain because the taxpayer is a member of the partnership or holds or disposes 
of an interest in the partnership, the amount or benefit, as the case may be, that 
the taxpayer or the person is or will be so entitled to receive or obtain, except to 
the extent that the amount or benefit is included in the determination of J in the 
definition “cumulative Canadian exploration expense” in subsection 66.1(6), of 
M in the definition “cumulative Canadian development expense” in subsection 
66.2(5) or of I in the definition “cumulative Canadian oil and gas property ex- 
pense” in subsection 66.4(5) in respect of the taxpayer or the entitlement arises 


Subparas. 96(2.2)(d)(iv) and (v) repealed by 1998, c. 19, subsec. 123(3), applicable to 
partnership interests acquired by a taxpayer after April 26, 1995, other than where 


(a) the interest in the partnership is acquired by the taxpayer under the terms of an 
agreement in writing entered into by the taxpayer before April 27, 1995, or the 
interest was acquired by the taxpayer 


(i) before 1996 where 
(A) all or substantially all. of the property of the partnership is 


(1) a film production prescribed for the purpose of subpara. 
96(2.2)(d)(ii), or 


(II) an interest in one or more partnerships all or substantially all of 
the property of which is a film production prescribed for the purpose 
of subpara. 96(2,2)(d)(ii), 


(B) the principal photography of the production began before 1996, or, in 
the case of a production that is a television series, the principal photogra- 
phy of one episode of the series began before 1996, and 


(C) the principal photography of the production was completed before 
March 1996, 


(ii) before 1996 where it can reasonably be considered that the funds raised by 
the partnership through the issue of the interest were used by the partnership to 
acquire before 1996 property included in Class 24, 27 or 34 in Schedule II to 
the Income Tax Regulations and the property was 


(A) acquired under an agreement in writing entered into by the partnership 
before April 27, 1995, or 


(B) under construction by or on behalf of the partnership on April 26, 
1995, 


(iii) before July 1995 under the terms of a document that is a prospectus, pre- 
liminary prospectus or registration statement filed before April 27, 1995 with a 
public authority in Canada under and in accordance with the securities legisla- 
tion of Canada or of any province and, where required by law, accepted for 
filing by the public authority, and the funds so raised were expended before 
1996 on expenditures contemplated by the document, or 


(iv) before July 1995 under the terms of an offering memorandum distributed 
as part of an offering of securities where 


(A) the memorandum contained a complete or substantially complete 
description of the securities contemplated in the offering as well as the 
terms and conditions of the offering, 


(B) the memorandum was distributed before April 27, 1995, 


(C) solicitations in respect of the sale of the securities contemplated by the 
memorandum were made before April 27, 1995, 


(D) the sale of the securities was substantially in accordance with the 
memorandum, and 


(E) the funds were spent before 1996 in accordance with the memoran- 
dum; and 


(b) the following conditions. are met: 
(i) in the case of an interest 


(A) acquired by the taxpayer under the terms of an agreement in writing 
entered into by the taxpayer before April 27, 1995, or 
(B) to which subparagraph (a)(iii) or (iv) applies 
that is a tax shelter for which s. 237.1 requires an identification number to be 
obtained, an identification number was obtained before April 27, 1995, and 


(ii) there is no agreement or other arrangement under which the taxpayer’s 
obligations with respect to the interest can be changed, reduced or waived if 
there is a change to the Act or if there is an adverse assessment under the Act. 
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The subparas. formerly read: 


(iv) by virtue of an agreement under which the taxpayer may dispose of the part- 
nership interest for an amount not exceeding its fair market value, determined 
without reference to the agreement, at the time of the disposition, 


(v) by virtue of a revenue guarantee or other agreement in respect of which gross 
revenue is earned by the partnership except to the extent that the revenue guaran- 
tee or other agreement may reasonably be considered to ensure that the taxpayer 
or person will receive a return of a portion of the taxpayer's investment, 


The portion of subsec. 96(2.2) after para. (d) amended by 1998, c. 19, subsec. 123(4), 
applicable to partnership interests acquired by a taxpayer after April 26, 1995, except 
that it does not apply where 


(a) the interest was acquired by the taxpayer 


(i) under the terms of an agreement in writing entered into by the taxpayer 
before April 27, 1995, 


(ii) before July 1995 under the terms of a document that is a prospectus, pre- 
liminary prospectus or registration statement filed before April 27, 1995 with a 
public authority in Canada under and in accordance with the securities legisla- 
tion of Canada or of any province and, where required by law, accepted for 
filing by the public authority, and the funds so raised were expended before 
1996 on expenditures contemplated by the document, or 


(iii) before July 1995 under the terms of an offering memorandum distributed 
as part of an offering of securities where 


(A) the memorandum contained a complete or substantially complete 
description of the securities contemplated in the offering as well as the 
terms and conditions of the offering, 


(B) the memorandum was distributed before April 27, 1995, 


(C) solicitations in respect of the sale of the securities contemplated by the 
memorandum were made before April 27, 1995, 


(D) the sale of the securities was substantially in accordance with the 
memorandum, and 


(E) the funds were spent before 1996 in accordance with the memoran- 
dum; and 


(b) the following conditions are met: 


(i) in the case of an interest that is a tax shelter for which s. 237.1 requires an 
identification number to be obtained, an identification number was obtained 
before April 27, 1995, and 


(ii) there is no agreement or other arrangement under which the taxpayer’s 
obligations with respect to the interest can be changed, reduced or waived if 
there is a change to the Act or if there is an adverse assessment under the Act. 


That portion formerly read: 


and, for the purposes of this subsection, where the amount or benefit to which 
the taxpayer is at any time entitled is provided 


(e) by way of an agreement or other arrangement under which the taxpayer 
has a right, either absolutely or contingently (otherwise than as a conse- 
quence of the death of the taxpayer), to acquire other property in exchange 
for all or any part of the partnership interest, for greater certainty the amount 
or benefit to which the taxpayer is entitled under the agreement or arrange- 
ment shall be not less than the fair market value of that other property at that 
time, or 


(f) by way of a guarantee, security or similar indemnity or covenant in re- 
spect of any loan or other obligation of the taxpayer, by the partnership or a 
person or partnership with whom or which the partnership does not deal at 
arm’s length, for greater certainty the amount or benefit to which the tax- 
payer is entitled under the guarantee or indemnity at any particular time shall 
not be less than the total of the unpaid amount of the loan or obligation at 
that time and all other amounts outstanding in respect of the loan or obliga- 
tion at that time. 


Subpara. 96(2.2)(d)(ii) repealed by 1996, c. 21, subsec. 17(4), applicable to revenue 
guarantees granted after 1995. The subpara. formerly read: 


(ii) by virtue of a prescribed revenue guarantee in respect of a prescribed film 
production, 


Para. 96(2.2)(c) amended by 1995, c. 3, s. 25, applicable after September 26, 1994. 
Para. (c) formerly read: 


(c) the total of all amounts each of which is an amount owing at that time to the 
partnership or to a person or partnership with whom or which the partnership 
does not deal at arm’s length by the taxpayer or by a person with whom the 
taxpayer does not deal at arm’s length, and 


That portion of para. 96(2.2)(d) preceding subpara. (i) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 72(1), applicable to taxation years ending after June 17, 1987. 
That portion formerly read: 


(d) where the taxpayer or a person with whom the taxpayer does not deal at 
arm’s length is entitled, either immediately or in the future, either absolutely or 
contingently, to receive or obtain any amount or benefit, whether by way of re- 
imbursement, compensation, revenue guarantee or proceeds of disposition or in 
any other form or manner whatever, granted or to be granted for the purpose of 


| 
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reducing the impact, in whole or in part, of any loss that the taxpayer may sus- 
tain by virtue of the taxpayer’s being a member of the partnership or by virtue of 
the taxpayer’s holding or disposing of the taxpayer’s partnership interest, the 
amount or benefit, as the case may be, that the taxpayer or the person is or will 
be so entitled to receive or obtain, except to the extent that the entitlement arises 


Subpara. 96(2.2)(d)(vii) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 72(2), appli- 
cable to taxation years ending after June 17, 1987. 


Selected Cases [subsec. 96(2.2)]: Goren v. R., [1997] 3 C.T.C. 2025 (TCC) (At 
risk rules applied where no commercial activity whatsoever); Central Supply Company 
(1972) vy. R., [1997] 3 C.T.C. 102 (FCA); rev’g [1995] 2 C.T.C. 2320 (TCC) (Dedue- 
tions permitted under specific provisions of the Act may nevertheless unduly or artifi- 
cially reduce income); Hazelwood v. Canada, [1990] 1 C.T.C. 5 (FCTD) (Deductions 
for losses and capital cost allowance by limited partner permitted to the extent of capi- 
tal contribution). 

Regulations: 7500 (prescribed film production, prescribed revenue guarantee). 
Interpretation Bulletins: [T-232R3: Losses — their deductibility in the loss year or 
in other years. See also list at end of s. 96. 

1.T. Technical News: 5 (adjusted cost base of partnership interest); 12 (adjusted cost 
base of partnership interest). 


Advance Tax Rulings: ATR-51: Limited partner at-risk rules, ATR-59: Financing 
exploration and development through limited partnerships. 


(2.3) Idem — For the purposes of subsection (2.2), where a tax- 
payer has acquired the taxpayer’s partnership interest at any time 
from a transferor other than the partnership, the adjusted cost base 
to the taxpayer of that interest shall be computed as if the cost to the 
taxpayer of the interest were the lesser of 


(a) the taxpayer’s cost otherwise determined, and 
(b) the greater of 


(i) the adjusted cost base of that interest to the transferor im- 

mediately before that time, and 

(i) nil, 
and where the adjusted cost base of the transferor cannot be deter- 
mined, it shall be deemed to be equal to the total of the amounts 
determined in respect of the taxpayer under paragraphs (2.2)(c) and 
(d) immediately after that time. 


(2.4) Limited partner — For the purposes of this section and sec- 
tions 111 and 127, a taxpayer who is a member of a partnership at a 
particular time is a limited partner of the partnership at that time if 
the member’s partnership interest is not an exempt interest (within 
the meaning assigned by subsection (2.5)) at that time and if, at that 
time or within 3 years after that time, 


(a) by operation of any law governing the partnership arrange- 
ment, the liability of the member as a member of the partnership 
is limited (except by operation of a provision of a statute of Can- 
ada or a province that limits the member’s liability only for 
debts, obligations and liabilities of the partnership, or any mem- 
ber of the partnership, arising from negligent acts or omissions 
or misconduct that another member of the partnership or an em: 
ployee, agent or representative of the partnership commits in the 
course of the partnership business while the partnership is a lim: | 
ited liability partnership); | 


_ Proposed Amendment — 96(2. 4y(a) 2 


nent the Tiability of the member. asa penber of the parte 
1ip is limited (except by operation of a provision of a statu 
f Faebhe ot or a rovince pial Leas the member s On on 


“omissions, from misconduct or Thon fault of another memb ) 

of the partnership or an employee, an agent or a representativ 

of the partnership in the course of the partnership busines 
while the partnership is a limited liability partnership); — 

App! cation: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 90(2), 

will amend para. 96(2.4)(a) to read as above, applicable after June 20, 2001. 


Technical Notes: Subsection 96(2.4) provides an extended definition of “limit 
ner) le the -_ of oe me limited vane at-risk rules i in =e : 


Paes 96(2. Ay). provides sin a member of a eae is a “limited partne : 
if, by ‘operation of law governing the partnership agreement, the liability of the mem- 
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_ ber as a member is limited. However, paragraph 96(2.4)(a) does not apply in cases 
where a member’s liability is limited by operation of a statutory provision of Canada 
or of a province that limits. the member’s liability only for the debts, obligations and 

liabilities of a limited liability partnership (or of any member of the partnership) aris- 

Ing from negligent acts or omissions of another member of the partnership (or of an 

employee, agent or representative of the partnership) in the course of the partnership 

_ business and while the partnership is a limited liability partnershi _ 

The Province of Quebec has amended its legislation concerning 

partners to carry on their activities within a limited liability pe 

_tion refers to the civil law concept of “fault/fautes”. The Engl 
96(2.4)(a) does not refer to the civil law concept of “fault” 

mective afier June 20,2001 


Proposed Amendment — 96(2,4) 
. adjustment _ 
Letter from Dept. of Finance, July 11, 2003: See under 403 


(b) the member or a person not dealing at arm’s length with the 
member is entitled, either immediately or in the future and either 
absolutely or contingently, to receive an amount or to obtain a 
benefit that would be described in paragraph (2.2)(d) if that par- 
agraph were read without reference to subparagraphs (ii) and 
(vi); 

(c) one of the reasons for the existence of the member who owns 
the interest 


(i) can reasonably be considered to be to limit the liability of 
any person with respect to that interest, and 


(il) cannot reasonably be considered to be to permit any per- 
son who has an interest in the member to carry on that per- 
son’s business (other than an investment business) in the 
most effective manner; or 


(d) there is an agreement or other arrangement for the disposi- 
tion of an interest in the partnership and one of the main reasons 
for the agreement or arrangement can reasonably be considered 
to be to attempt to avoid the application of this subsection to the 
member. 


telated Provisions: 40(3.14) — Definition of limited partner for purposes of nega- 
ve ACB rules; 66.8 — Resource expenses of limited partner; 96(2.5) — Exempt inter- 
st in a partnership; 127.52(3) — Definition for minimum tax purposes; 143.2(1)“tax 
helter investment’(b) — Whether limited partnership interest is tax shelter investment. 


listory: Para. 96 (2.4)(a) amended by 2001, c. 17, subsec. 74(6), applicable after 
997. The para. formerly read: 


(a) by operation of any law governing the partnership arrangement, the liability 
of the member as a member of the partnership is limited; 


ubsec. 96(2.4) amended by 1998, c. 19, subsec. 123(5), applicable to fiscal periods 
tat end after November 1994. The subsec. formerly read: 


(2.4) For the purposes of this section and sections 111 and 127, a taxpayer who 
is a member of a partnership at a particular time is a limited partner of that part- 
nership at that time if the taxpayer’s partnership interest is not an exempt interest 
at that time (within the meaning assigned by subsection (2.5)) and if, at that time 
or within three years after that time, 


(a) by operation of any law which governs the partnership arrangement, the 
liability of the taxpayer in the taxpayer's capacity as a member of the part- 
nership, is limited; 


(b) the taxpayer or a person with whom the taxpayer does not deal at arm’s 
length is entitled to receive an amount or obtain a benefit that would be 
described in paragraph (2.2)(d) if it were read without reference to subpara- 
graphs (2.2)(d)(ii) and (vi); 

(c) one of the reasons for the existence of the taxpayer who owns the interest 


(i) may reasonably be considered to be to limit the liability of any other 
person with respect to that interest, and 


(ii) may not reasonably be considered to be to permit any person who 
| has an interest in the taxpayer to carry on that person’s business (other 
| than an investment business) in the most effective manner: or 


| (d) there is an agreement or other arrangement for the disposition of an inter- 
est in the partnership and one of the main reasons for the agreement or ar- 
rangement may reasonably be considered to be to attempt to avoid the appli- 
| cation of this subsection to the taxpayer. 
‘lected Cases [subsec. 96(2.4)]: Docherty v. R., [2005] 2 C.T.C. 97 (FCA) (At- 
I: rules applied where benefits obtainable from limited partnership); Foley v. R., 
104] 1 C.T.C, 2795 (TCC) (Limited partners argued that they should be general 
| ners). 
*rpretation Bulletins: IT-232R3: Losses — their deductibility in the loss year or 
ther years. See also list at end of s. 96. 
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(2.5) Exempt interest — For the purposes of subsection (2.4), an 
exempt interest in a partnership at any time means a prescribed 
partnership interest or an interest in a partnership that was actively 
carrying on business on a regular and a continuous basis immedi- 
ately before February 26, 1986 and continuously thereafter until 
that time or that was earning income from the rental or leasing of 
property immediately before February 26, 1986 and continuously 
thereafter until that time, where there has not after February 25, 
1986 and before that time been a substantial contribution of capital 
to the partnership or a substantial increase in the indebtedness of the 
partnership and, for this purpose, an amount will not be considered 
to be substantial where 


(a) the amount was used by the partnership to make an expendi- 
ture required to be made pursuant to the terms of a written 
agreement entered into by it before February 26, 1986, or to re- 
pay a loan, debt or contribution of capital that had been received 
or incurred in respect of any such expenditure, 


(b) the amount was raised pursuant to the terms of a prospectus, 
preliminary prospectus or registration statement filed before 
February 26, 1986 with a public authority in Canada pursuant to 
and in accordance with the securities legislation of Canada or of 
any province, and, where required by law, accepted for filing by 
that public authority, or 


(c) the amount was used for the activity that was carried on by 
the partnership on February 25, 1986 but was not used for a sig- 
nificant expansion of the activity 


and, for the purposes of this subsection, 


(d) a partnership in respect of which paragraph (b) applies shall 
be considered to have been actively carrying on a business on a 
regular and a continuous basis immediately before February 26, 
1986 and continuously thereafter until the earlier of the closing 
date, if any, stipulated in the document referred to that paragraph 
and January 1, 1987, and 


(e) an expenditure shall not be considered to have been required 
to be made pursuant to the terms of an agreement where the ob- 
ligation to make the expenditure is conditional in any way on the 
consequences under this Act relating to the expenditure and the 
condition has not been satisfied or waived before June 12, 1986. 


Selected Cases [subsec. 96(2.5)]: Goren v. R., [1997] 3 C.T.C. 2025 (TCC) (At- 
risk rules applied where no commercial activity whatsoever). 


Regulations: No prescribed partnership interests to date. 


(2.6) Artificial transactions — For the purposes of paragraph 
(2.2)(c), where at any time an amount owing by a taxpayer or a 
person with whom the taxpayer does not deal at arm’s length is re- 
paid and it is established, by subsequent events or otherwise, that 
the repayment was made as part of a series of loans or other trans- 
actions and repayments, the amount owing shall be deemed not to 
have been repaid. 


Related Provisions: 248(10) — Series of transactions. 


(2.7) ldem — For the purposes of paragraph (2.2)(a), where at any 
time a taxpayer makes a contribution of capital to a partnership and 
the partnership or a person or partnership with whom or which the 
partnership does not deal at arm’s length makes a loan to the tax- 
payer or to a person with whom the taxpayer does not deal at arm’s 
length or repays the contribution of capital, and it is established, by 
subsequent events or otherwise, that the loan or repayment, as the 
case may be, was made as part of a series of loans or other transac- 
tions and repayments, the contribution of capital shall be deemed 
not to have been made to the extent of the loan or repayment, as the 
case may be. 


Related Provisions: 248(10) — Series of transactions. 
Interpretation Bulletins: See list at end of s, 96. 


(3) Agreement or election of partnership members — 
Where a taxpayer who was a member of a partnership at any time in 
a fiscal period has, for any purpose relevant to the computation of 
the taxpayer’s income from the partnership for the fiscal period, 
made or executed an agreement, designation or election under or in 


S. 96(3) Income Tax: Act, 


respect of the application of any of subsections 13(4) and(16) and 
14(6), section 15.2, subsections 20(9) and 21(1) to (4), section 22, 
subsection 29(1), section 34, clause 37(8)(a)(ii)(B), | subsections 
44(1) and (6), 50(1) and 80(5), (9), (10) and (11), section 80.04, 
subsections 86.1(2), 97(2), 139.1(16) and (17) and 249.1(4) and (6) 
that, but for this subsection, would be a valid agreement, designa~ 
tion or election, 


3) S kgssinant: fe) fF lestlok 1 of partnership me 
taxpayer who was a member of a partnership a any 
cal period has, for any purpose relevant to the computation 
taxpayer’s income from the artnership for the'fiscal period, 
or executed an agreement, designation or € tion under or 
spect of the application of a: any 0 f subsections: 13(4), ¢ 42 
and 14(1.01), (1.02) and (6), 

21(1) to (4), section 22, subsection 29(1), section — 34; 
37(8)(a)Gi)(B), subsections 44(1) and (6), 50(1). and 80(5), (9), 
(10) and (11), section 80.04 subsection 86.1(2), sections 94.1 to 
94.3, paragraph 952g 2) and subsections 97(2); 139. 1(16 and 
Gy?) and. 249, 1(4) and paaien a this Lae were read wit 

ence to this subsection, : 
-or election, ; oe 
Application: The July 18, , 2005 draft sais tienen —NR 
20(3), will amend the opening words of subsec. 96(3) tor 
taxation years that end after February 27, 2000, 


before December 2h a to be read witho 


parineiship ees an Meas foes cerain provisions of the Act ey a purpo: th 
evant to the computation of the member's income from the - partnershi A uch a 
case, the election will be valid’ only | if it is made on behalf of | all the 1 5 
partnership and the member had authority to act for the partnership. 


Subsection 96(3) is amended, generally for taxation years that end after Fenny 2 A 
2000, to iene for the a ofa an oe aunider subsections 140 LO at (102) 


. «ater 2002, i ess for ne purposes of elections un : 
94.3 and ‘paragraph fee 2); and 


tion 13(4.2). 


(a) the agreement, designation or election is not valid unless 


(i) it was made or executed on behalf of the taxpayer and 
each other person who was a member of the partnership dur- 
ing the fiscal period, and 


(ii) the taxpayer had authority to act for the partnership; 


(b) unless the agreement, designation or election is ‘invalid be- 
cause of paragraph (a), each other person who was a member of 
the partnership during the fiscal period shall be deemed to have 
made or executed the agreement, designation or election; and 


(c) notwithstanding paragraph (a), any agreement, designation or 
election deemed by paragraph (b) to have been made ‘or exe- 
cuted by any person shall be deemed to be a valid agreement, 
designation or election made or executed by that person. 


Related Provisions: 244(20) — Members of partnerships. 


History: The opening words of subsec..96(3) amended by 2001, c. 17, subsec. 74(7), 
applicable after 1999. The opening words formerly read: 


(3) Where a taxpayer who was a member of a partnership during a fiscal period 
has, for any purpose relevant to the computation of the taxpayer’s income from 
the partnership for the fiscal period, made or executed an agreement, designation 
or an.election under or in respect ofthe application of any of subsections 13(4), 
(15) and (16) and 14(6), section 15.2, subsections 20(9) and 21(1) to (4), section 
92. subsection 29(1); section 34, clause 37(8)(a)(ii)(B), subsections 44(1) and 
(6), 50(1) and-80(5), (9), (10) and (11), section 80.04 and subsections 97(2), 

139.1(16) and (17) and 249.1(4)-and (6) that, but for this subsection, would be a 


valid agreement, designation or election, 


Part I, Division B 


The opening words of subsec. 96(3) amended by 2000, c.'19, s. 15, applicable to fiscal 
periods that end after December 15, 1998. The opening words formerly read: 


(3) Where a taxpayer who was a member of a partnership during, a fiscal period ~ 
has, for any purpose relevant to the computation of the taxpayer’s income from — 
‘the partnership for the fiscal period, made or executed an agreement, designation ~ 
or an election under or in respect of the application of any of subsections 13(4), ~ 
(15) and (16) and 14(6), section 15.2, subsections 20(9) and 21(1) to (4), section ~ 
22, subsection 29(1), section 34, clause 37(8)(a)(ii)(B), subsections 44(1) and | 
(6), 50(1) and 80(5), (9), (10) and (11), section 80.04 and subsections 97(2) and 
249.1(4) and (6) that, but for this subsection, would be a valid See stig: 
nation or election, ( 


The opening words of subsec. 96(3) amended ey 1998, c. 19, subsec. 123(6), applicable 
to fiscal periods that end after December 2, 1992, except that 


(a) with respect to fiscal periods that ended after that day and before February 22, 
1994, the opening words of subsec. 96(3) shall be read as follows: 


(3) Where a taxpayer who was a member of a partnership during a fiscal 
period has, for any purpose relevant to the computation of the taxpayer’s 
income from the partnership for the fiscal period, made or executed an elec- 
tion under or in respect of the application of any of subsections 13(4), (15) 
and (16) and 14(6), section 15.2, subsections 20(9). and 21(1) to (4), section 
22, subsection 29(1), section 34; clause 37(8)(a)(ii)(B) and subsections 44(1) 
and (6), 50(1) and 97(2) that, but for this subsection, would be a» valid 
election, 


and WES 
(b) before 1995, the opening words shall be read without reference to subsections 
249.1(4) and (6) of the Act. 


The opening words formerly read: 


(3) Where a taxpayer who was a member of a partnership in a fiscal period has, 
for any purpose relevant to the computation of the taxpayer’s income from the 
partnership for the fiscal period, made or executed an agreement, a designation 

- or an election under or in respect of the application of any of subsections. 13(4), 
(15) and (16), 14(6) [section 15.2, subsections], 20(9) and 21(1) to (4),,section 
22. subsection 29(1), section 34, clause 37(8)(a)(ii)(B), subsections 44(1) and 
(6), 50(1) and 80(5), (9), (10) and (11), section 80.04 and subsections 97(2) and 
249.1(4) and (6) that, but for this subsection, would be a valid tec slasipey desig- 
nation or election, 


The opening words of subsec. 963) amended by 1996, c. 21, subsec. 17(5), apple 
after 1994. The opening words formerly read: 


(3) Where a taxpayer who was a member of a partnership during a fiscal wea r} 
has, for any purpose relevant to the computation of the taxpayer's income from. 
the partnership for the fiscal, period, made or executed an agreement, a designa- 
tion or an election under or in respect.of the application of any of subsections | 
13(4), (15) and (16), 14(6), [section 15.2, subsections] 20(9) and 21(1) to, (4), 
section 22, subsection 29(1), section 34, ie 37(8)(a)(ii)(B), subsections 44(1) i 
and (6), 50(1) and 80(5), (9), (10) and (11), section 80.04 and subsection 97(2) 
that, but for this subsection, would be a on agreement, designation or election, 


Subsec. 96(3) amended by 1995, c. 21, s. 33, applicable to fiscal periods that end after: 
February 21, 1994. Subsec. (3) formerly read: : 


(3) Election by members — Where a taxpayer who was a member of a partner- 
ship during a fiscal period has, for any purpose relevant to the computation of 
the taxpayer’s income from the partnership for the fiscal period, made or exe- 
cuted an election under or in respect of the application of any of subsections 
13(4), (15) and (16), 14(6), [section 15.2, subsections] 20(9) and 21(1) to (4), 
section 22, subsection 29(1), section 34, clause 37(8)(a)(ii)(B) and subsections 
44(1) and (6), 50(1). and 97(2) that, but for this subsection, would be a valid 
election, : 


(a) the election is not valid unless | 


(i) it was made or executed on behalf of the taxpayer and each other \ 
person who was a member’ of the partnership’ during the fiscal period, 
and 


(ii) the taxpayer had authority to act for the partnership; 


(b) unless the election is invalid by virtue of paragraph (a), each other person 
who was a member of the partnership during the fiscal period shall be 
deemed to have made or executed the election; and 


(c) notwithstanding paragraph (a), any election deemed by paragraph (b) to | 
have been made or‘executed by any person shall be deemed to be a valid | 
election made or executed by that person. | 


The opening words of subsec. 96(3) amended by 1994, c. 8, s. 11, applicable to fisca 
periods ending after December 2, '1992. [However, 1994, c. 8 unintentionally delete” 
the reference to 15.2. Officials at the Department of Finance have confirmed that thy 
reference to section 15.2 will be retroactively reinstated in a future bill, and therefor 

that the subsec. should be read as if it were present.] They formerly read: a | 
(3) Where a taxpayer who was a member of a partnership during a fiscal period 
has, for any purpose relevant to the computation of the taxpayer’s income from» i 
the partnership for the fiscal period, made or executed an election under or in) 
respect of the application of any of subsections 13(4), (15) and (16) and 14(6),. 


section 15.2, subsections 20(9) and 21(1) to (4), section 22, subsection 29(1), 
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section 34 and subsections 44(1) and (6), 50(1) and 97(2) that, but for this sub- 
section, would be a valid election, 


‘That portion of subsec. 96(3) preceding para. (a) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 40(2), applicable after February 25, 1992. That portion formerly 
read: 
(3) Where a taxpayer who was a member of a partnership during a fiscal period 
has, for any purpose relevant to the computation of the taxpayer’s income from 
the partnership for the fiscal period, made or executed an election under or in 
respect of the application of any of subsections 13(4), (15) and (16), 14(6), 20(9) 
| and 21(1) to (4), section 22, subsection 29(1), section 34 and subsections 44(1) 
and (6), 50(1) and 97(2) that, but for this subsection, would be a valid election, 
__ the following rules apply: 
That portion of subsec. 96(3) preceding para. (a) substituted by 1994, c. 7, Sch. II 
1991, c. 49), subsec. 72(3), applicable to dispositions occurring after July 13, 1990 and 
with respect to elections made in respect of the application of subsec. 50(1), as 
unended, to the 1985 to 1989 taxation years and, notwithstanding subsecs. 152(4) to 
5), such assessments of tax, interest and penalties payable for the 1985 to 1989 taxa- 
ion years shall be made as are necessary to give effect to those elections. That portion 
of subsec. 96(3) formerly read: 


(3) Where a taxpayer who was a member of a partnership during a fiscal period 
thereof that ended after 1971 has, for any purpose relevant to the computation of 
the taxpayer’s income from the partnership for the fiscal period, made or’ exe- 
cuted an election under any of subsections 13(4), (1S) and (16), 14(6), 20(9) and 
21(1) to (4), section 22, subsection 29( 1), section 34 and subsections 39(4), 44(1) 
and (6) and 97(2) that, but for this subsection, would be a valid election, the 
following rules apply: 

iterpretation Bulletins: IT-278R2: Death of a partner or of a retired partner; IT- 

/13R: Election by members of a partnership under subsection 97(2); IT-457R: Election 

y professionals to exclude work in progress from income. See also list at end of s. 96, 


4) Election — Any election under subsection 97(2) or 98(3) shall 
made on or before the day that is the earliest of the days on or 
efore which any taxpayer making the election is required to file a 
>turn of income pursuant to section 150 for the taxpayer’s taxation 
ear in which the transaction to which the election relates occurred. 


elated Provisions: 96(5) — Late filing; 96(6) — Penalty for late filing: 96(7) — 
npaid balance of penalty. 


iterpretation Bulletins: IT-413R: Election by members of a partnership under 
bsection 97(2). See also list at end of s. 96. 


2rms: T2060: Election for disposition of property upon cessation of partnership. 


i) Late filing — Where an election referred to in subsection (4) 
as not made on or before the day on or before which the election 
as required by that subsection to be made and that day was after 
lay 6, 1974, the election shall be deemed to have been made on 
at day if, on or before the day that is 3 years after that day, 


_ (a) the election is made in prescribed form; and 


(b) an estimate of the penalty in respect of that election is paid 
by the taxpayer referred to in subsection 97(2) or by the persons 

_ teferred to in subsection 98(3), as the case may be, when that 
election is made. 


erpretation Bulletins: IT-413R: Election by members of a partnership under 
section 97(2). See also list at end of s. 96. 


1) Special cases — Where, in the opinion of the Minister, the 
cumstances of a case are such that it would be just and equitable 


' (a) to permit an election under subsection 97(2) or 98(3) to be 
made after the day that is 3 years after the day on or before 
which the election was required by subsection (4) to be made, or 


(b) to permit an election made under subsection 97(2) to be 
amended, 


! election or amended election shall be deemed to have been 
Ide on the day on or before which the election was so required to 
t made if 


.(c) the election or amended election is made in prescribed form, 
and 


@) an estimate of the penalty in respect of the election or 
amended election is paid by the taxpayer referred to in subsec- 
‘tion 97(2) or by the persons referred to in subsection 98(3), as 
_the case may be, when the election or amended election is made, 


@ where this subsection applies to the amendment of an election, 
t election shall be deemed not to have been effective. 
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Interpretation Bulletins: IT-413R: Election by members of a partnership under 
subsection 97(2). See also list at end of s. 96, 


(6) Penalty for late-filed election — For the purposes of this 
section, the penalty in respect of an election or an amended election 
referred to in paragraph (5)(a) or (5.1)(c) is 


(a) where the election or amended election is made under sub- 
section 97(2), an amount equal to the lesser of 


(i) '/4 of 1% of the amount by which the fair market value of 
the property disposed of by the taxpayer referred to therein at 
the time of disposition exceeds the amount agreed on by the 
taxpayer and the members of the partnership in the election 
or amended election, for each month or part of a month dur- 
ing the period commencing with the day on or before which 
the election is required by subsection (4) to be made and end- 
ing on the day the election or amended election is made, and 


(ii) an amount, not exceeding $8,000, equal to the product 
obtained by multiplying $100 by the number of months each 
of which is a month all or part of which is during the period 
referred to in subparagraph (i); and 


(b) where the election is made under subsection 98(3), an 
amount equal to the lesser of 


(i) 4 of 1% of the amount by which 


(A) the total of all amounts of money and the fair market 
value of partnership property received by the persons re- 
ferred to therein as consideration for their interests in the 
partnership at the time that the partnership ceased to exist 


exceeds 


(B) the total of each such person’s proceeds of disposition 
of that person’s interest in the partnership as determined 
under paragraph 98(3)(a), 


for each month or part of a month during the period com- 
mencing with the day on or before which the election is re- 
quired by subsection (4) to be made and ending on the day 
the election or amended election is made, and 


(ii) an amount, not exceeding $8,000, equal to the product 
obtained by multiplying $100 by the number of months each 
of which is a month all or part of which is during the period 
referred to in subparagraph (i). 


Related Provisions: 96(7) — Assessment of penalty; 220(3.1) — Waiver of penalty 
by CRA. 


Interpretation Bulletins: IT-413R: Election by members of a partnership under 
subsection 97(2). See also list at end of s. 96. 


(7) Unpaid balance of penalty — The Minister shall, with all 
due dispatch, examine each election and amended election referred 
to in paragraph (5)(a) or (5.1)(c), assess the penalty payable and 
send a notice of assessment to the taxpayer or persons, as the case 
may be, and the taxpayer or persons, as the case may be, shall pay 
forthwith to the Receiver General the amount, if any, by which the 
penalty so assessed exceeds the total of all amounts previously paid 
on account of that penalty. 


(8) Foreign partnerships — For the purposes of this Act, where 
at a particular time a person resident in Canada becomes a member 
of a partnership, or a person who is a member of a partnership be- 
comes resident in Canada, and immediately before the particular 
time no member of the partnership is resident in Canada, the fol- 
lowing rules apply for the purpose of computing the partnership’s 
income for fiscal periods ending after the particular time: 


(a) where, at or before the particular time, the partnership held 
depreciable property of a prescribed class (other than taxable 
Canadian property), 


(i) no amount shall be included in determining the amounts 
for any of A, C, D and F to I in the definition “undepreciated 
capital cost” in subsection 13(21) in respect of the acquisi- 
tion or disposition before the particular time of the property, 
and 


S. 96(8)(a)(ii) 


(ii) where the property is the partnership’s property at the 
particular time, the property shall be deemed to have been 
acquired, immediately after the particular time, by the part- 
nership at a capital cost equal to the lesser of its fair market 
value and its capital cost to the partnership otherwise 
determined; 


(b) in the case of the partnership’s property that is inventory 
(other than inventory of a business carried on in Canada) or non- 
depreciable capital property (other than taxable Canadian pro- 
perty) of the partnership at the particular time, its cost to the 
partnership shall be deemed to be, immediately after the particu- 
lar time, equal to the lesser of its fair market value and its cost to 
the partnership otherwise determined, 


(c) any loss in respect of the disposition of a property (other than 
inventory of a business carried on in Canada or taxable Cana- 
dian property) by the partnership before the particular time shall 
be deemed to be nil; and 


(d) where 4; of the cumulative eligible capital in respect of a 
business carried on at the particular time outside Canada by the 
partnership exceeds the total of the fair market value of each 
eligible capital property in respect of the business at that time, 
the partnership shall be deemed to have, immediately after that 
time, disposed of an eligible capital property in respect of the 
business for proceeds equal to the excess and to have received 
those proceeds. 

Related Provisions: 96(9) — Anti-avoidance. 

History: Subsec. 96(8) added by 1994, c. 21, s. 44, applicable to a particular partner- 

ship where a person or partnership becomes a member of the particular partnership 

after December 21, 1992, or where a member of the particular partnership becomes 


resident in Canada after August 30, 1993, except that before May 1994, the subsec. 
shall be read without reference to para. (d). 


(9) Idem — For the purpose of applying subsection (8), where it 
can reasonably be considered that one of the main reasons that there 
is a member of the partnership who is resident in Canada is to avoid 
the application of that subsection, the member shall be deemed not 
to be resident in Canada. 


Proposed Amendment — 96(9) 


(9) Application of foreign partnership rule — For the pur- 
poses of applying subsection (8) and this subsection, — _ 


(a) where it can reasonably be considered that one of the main | 
reasons that a member of a partnership is resident in Canada is — 


to avoid the application of subsection (8), the member is 
_ deemed not to be resident in Canada; and . 

(b) where at any time a particular partnership is a member of 

another partnership, - ; . . 


(i) each person or partnership that is, at that time, a member _ 


of the particular partnership is deemed 


the other partnership at that time, 


to be a member of 


(ii) each person or partnership that becomes a member of — 


the particular partnership at that time is deemed to become 
a member of the other partnership at that time, and 
(iii) each person or partnership that ceases to be a member — 

_ of the particular partnership at that time is deemed to cease” 
to be a member of the other partnership at that time. / 


Application: The July 18, 2005 draft legislation (Part | —-NRTs and FIEs), subsec. 


20(4), will amend subsec. 96(9) to read as above, applicable to fiscal periods that 
begin after June 22, 2000. - . - 


Technical Notes: Subsection 96(8) provides rules that apply where, at a particular — 
time, a Canadian resident becomes a member of a partnership, or a person who is a 
member of such a partnership becomes a resident of Canada. Where, immediately 
before the particular time no member of the partnership was resident in Canada, these 
rules apply in computing the income of the partnership for fiscal periods ending after _ 
the particular time. In general terms, the rules in subsection 96(8) are designed to 
prevent losses accrued while a partnership had no Canadian resident partners from 
being used to reduce Canadian income tax liabilities. : 
Subsection 96(9) provides that, where one of the main reasons that there is a member 
of the partnership who is resident in Canada is to avoid the application of subsection 
96(8), that member will, for the purpose of applying subsection 96(8), be considered 
not to be resident in Canada. _ / / 
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Income Tax Act, Part I, Division B 


Subsection 96(9) is amended to provide an explicit look-through rule for the pur- 
poses of subsection 96(8) so that members of partnerships may be identified through 
one or more tiers of partnerships that are members of other partnerships. / rend: 
subsection 96(9) is consistent with new subsection 94.2(8). 
2d Provisions: 94,2(8) — Parallel rule for foreign investment entities. 


History: Subsec. 96(9) added by 1994, c. 21, s. 44, applicable to a particular partner- 
ship where a person or partnership becomes a member of the particular partnership 
after December 21, 1992, or where a member of the particular partnership becomes 
resident in Canada after August 30, 1993. 


Selected Cases [s. 96]: Backman y. R., [2001] 2 C.T.C. 11 (SCC) (No valid 
partnership exists if no intention to earn profit); Spire Freezers Ltd. v. R., [2001] 2 
C.T.C. 40 (SCC) (Intention to earn profit can be ancillary without preventing existence 
of partnership); Madsen v. R., [2001] 1 C.T.C. 244 (FCA) (Provisions of subsec. 69(1) 
apply to partnerships even though partnerships are not taxpayers). 

Definitions [s. 96]: “adjusted cost base” — 54, 248(1); “allowable business invest- 
ment loss”, “allowable capital loss” —38, 248(1); “amount” — 248(1); “arm’s 
length” — 251(1); “business” — 248(1); “Canada” — 250, 255; “Canadian develop- 
ment expense” — 66.2(5), 248(1); “Canadian exploration expense” — 66.1(6), 248(1); 
“Canadian oil and gas property expense” — 66.4(5), 248(1); “Canadian partnership” — 
102(1); “capital cost” —of depreciable property 13(7); “capital property” — 54, 
248(1); “carried on in Canada”, “carries on a business in Canada”, “carrying on a busi- 
ness in Canada” — 253; “common-law partner” — 248(1); “consequence of the 
death” — 248(8); “controlled foreign affiliate’ — 94.1(2)(h), 95(1), 248(1); “cost” — 
96(8); “cumulative eligible capital” — 14(5), 248(1); “depreciable property” — 13(21), 
248(1); “disposition” — 13(21), 248(1); “eligible capital property” — 54, 248(1); “em- 
ployee” — 248(1); “farm loss” —111(8), 248(1); “farming”, “filing-due date” — 
248(1); “fiscal period” — 249(2)(b), 249.1; “foreign investment entity” — 94.1(1), 
248(1); “foreign resource pool expense”, “gross revenue”, “insurance corporation”, 
“inventory” — 248(1); “investment tax credit” — 127(9), 248(1); “limited partner” — 
96(2.4); “limited partnership loss” — 96(2.1), 248(1); “member” — 102(2); “Min- 
ister” — 248(1); “net capital loss”, “non-capital loss” — 111(8), 248(1); “non-resi- 
dent” — 248(1); “participating interest’ — 94.1(1), 94.1(2)(s), 248(1); “person”, “pre- 
scribed”, “property” — 248(1); “province” — Interpretation Act 35(1); “resident in 
Canada” — 250: “restricted farm loss’ — 31, 248(1); “series of loans”, “series of 
transactions” — 248(10); “share”, “specified member” — 248(1); “substituted pro- 
perty” — 248(5); “taxable Canadian property” — 248(1); “taxable capital gain” — 
38(a), 248(1); “taxable income earned in Canada” — 115(1), 248(1); “taxation 
year” — 11(2), 96(1)(b), 249; “taxpayer” — 248(1); “testamentary trust” — 108(1), 
248(1); “trust” — 104(1), 248(1), (3); “written” — Interpretation Act 35(1)“writing”. 
Interpretation Bulletins [s. 96]: IT-81R: Partnerships — income of non-resident 
partners; IT-90: What is a partnership?; IT-151R5: Scientific research and experimental 
development expenditures; IT-242R: Retired partners. 


97. (1) Contribution of property to partnership — Where at 
any time after 1971 a partnership has acquired property from a tax- 
payer who was, immediately after that time, a member of the part- 
nership, the partnership shall be deemed to have acquired the pro- 
perty at an amount equal to its fair market value at that time and the 
taxpayer shall be deemed to have disposed of the property for pro- 
ceeds equal to that fair market value. 

Related Provisions: 13(21.2)(d) — No application on certain transfers of deprecia 
ble property where u.c.c. exceeds fair market value; 96(2) — Construction; yk.) =| 
Election for rollover on transfer of property to partnership. 


Interpretation Bulletins: IT-457R: Election by professionals to exclude work i 
progress from income; IT-471R: Merger of partnerships. | 
1.T. Technical News: 3 (use of a partner’s assets by a partnership). 


(2) Rules where election by partners — Notwithstanding any 
other provision of this Act other than subsection 13(21.2), where i 
taxpayer at any time disposes of any property that is a capital pro 
perty, Canadian resource property, foreign resource property, eligi, 
ble capital property or inventory of the taxpayer to a partnershij 
that immediately after that time is a Canadian partnership of whicl 
the taxpayer is a member, if the taxpayer and all the other member) 
of the partnership jointly so elect in prescribed form within the im | 
referred to in subsection 96(4), 


Proposed Amendment — 97(2) opening words ~ 


(2) Rules where election by partners — Notwithstand 
any other provision of this Act other than subsection 132 
where a taxpayer at any time in a taxation year disposes of any 
property (other than a specified participating interest) that 
capital property, Canadian resource property, foreign resoure 
property, eligible capital property or inventory of the taxpayer t 
partnership that immediately after that time is a Canadian partne 
ship of which the taxpayer is a member, if the taxpayer and all the 


a a a 
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other members of the partnership jointly so elect in prescribed 
form within the time referred to in subsection 96(4), 

Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), s. 21, 
will amend the opening words of subsec. 97(2) to read as above, applicable to dispo- — 
sitions that occur in taxation years that begin after 2002. - : 
Technical Notes: Subsection 97(2) provides rules that allow a person to transfer 
certain types of property on a tax-deferred “rollover” basis to a partnership, 


(i) the reference therein to “corporation’s cost” were read as 
a reference to “partnership’s cost”, 


(ii) the references therein to “other than any shares of the 
capital stock of the corporation or a right to receive any such 
shares” and to “other than shares of the capital stock of the 
| corporation or a right to receive any such shares” were read 
as references to “other than an interest in the partnership”’, 


| (ili) the references therein to “shareholder of the corporation” 
were read as references to “member of the partnership”, 


(iv) the references therein to “the corporation” were read as 
references to “all the other members of the partnership”, and 


(v) the references therein to “to the corporation” were read as 
references to “to the partnership”; 


(b) in computing, at any time after the disposition, the adjusted 
_ cost base to the taxpayer of the taxpayer’s interest in the partner- 
_ ship immediately after the disposition, 


(i) there shall be added the amount, if any, by which the tax- 
payer’s proceeds of disposition of the property exceed the 
fair market value, at the time of the disposition, of the con- 
sideration (other than an interest in the partnership) received 
by the taxpayer for the property, and 


(i1) there shall be deducted the amount, if any, by which the 

fair market value, at the time of the disposition, of the con- 

sideration (other than an interest in the partnership) received 

by the taxpayer for the property so disposed of by the tax- 
payer exceeds the fair market value of the property at the 
time of the disposition; and 


_ (c) where the property so disposed of by the taxpayer to the part- 
_hership is taxable Canadian property of the taxpayer, the interest 
in the partnership received by the taxpayer as consideration 
_ therefor shall be deemed to be taxable Canadian property of the 
_ taxpayer. 


slated Provisions: 13(21.2)(d) — No election allowed on certain transfers of de- 
)ciable property where u.c.c. exceeds fair market value: 40(3.3), (3.4) — Limitation 
‘loss where share acquired by affiliated person; 53(4) — Effect on ACB of share, 
tnership interest or trust interest; 96(2) — Construction; 96(3) — Election by mem- 
's; 96(4)-(7) Elections: 97(4) — Where capital cost to partner exceeds proceeds of 
Dosition; 98.1(2)— Continuation — of original partnership; 107(2)(d.1)(iii), 
.4(3)(£) — Deemed taxable Canadian property retains status when rolled out of trust 
into trust; 248(25.1) — Deemed taxable Canadian property retains status through 
it-to-trust transfer; Canada-U.S. Tax Treaty:Art. XIII:8 — Deferral of tax for U.S. 
dent transferor. 


itory: The opening words of subsec. 97(2) amended by 1998, c. 19, subsec. 124(1), 
licable, subject to s. 247 of 1998, c. 19 (grandfathering rule reproduced after s. 
), to dispositions of property that occur after April 26, 1995. The opening words 
nerly read: 


' 


(2) Notwithstanding any other provision of this Act, other than subsection 
85(S.1), where at any time after November 12, 1981 a taxpayer has disposed of 
any capital property, a Canadian resource property, a foreign resource property, 
an eligible capital property or an inventory to a partnership that immediately af- 
ter that time was a Canadian partnership of which the taxpayer was a member, if 
the taxpayer and all the other members of the partnership have jointly so elected 
in prescribed form and within the time referred to in subsection 96(4), the fol- 
lowing rules apply: 


*cted Cases [subsec. 97(2)]: Pinot Holdings Ltd. y. R.. [2000] 1 C.T.C. 258 
\) (Legal character of amounts paid is function of obligation being discharged, not 
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particular means of funding the payment); Continental Bank of Canada vy. R., [1998] 4 
C.T.C. 119 (SCC) (Leasing company in which bank had interest nevertheless entitled 
to election). 


I.T. Application Rules: 20(1.2) (where transferred depreciable property was owned 
by the transferor since before 1972), 


Interpretation Bulletins: IT-338R2: Partnership interests — effects on adjusted cost 
base resulting from the admission or retirement of a partner (archived); IT-413R: Elec- 
tion by members of a partnership under subsection 97(2); IT-457R: Election by profes- 
sionals to exclude work in progress from income; IT-471R: Merger of partnerships. 


Information Circulars: 76-19R3: Transfer of property to a corporation under section 


85; 88-2, paras. 12, 22: General anti-avoidance rule — section 245 of the Income Tax 
Act. 


I.T. Technical News: 16 (Continental Bank case). 


Forms: T2059: Election on disposition of property by a taxpayer to a Canadian 
partnership. 


(3) [Repealed] 


History: Subsec. 97(3) repealed by 1998, c. 19, subsec. 124(2), applicable, subject to 
s. 247 of 1998, c. 19 (grandfathering rule reproduced after s. 260), to dispositions of 
property that occur after April 26, 1995. The subsec. formerly read: 


(3) Where property acquired from majority interest partner — Where, at any 
time after November 12, 1981, a taxpayer has disposed of any capital property to 
a partnership and, immediately after the disposition, the taxpayer was a majority 
interest partner of the partnership and, but for this subsection, the taxpayer would 
have had a capital loss therefrom, the following rules apply: 


(a) notwithstanding any other provision of this Act, the taxpayer’s capital 
loss therefrom shall be deemed to be nil: and 


(b) except where the property so disposed of was, immediately after the dis- 
position, an obligation that was payable to the partnership by a corporation 
that is related to the taxpayer or by a corporation or partnership that would 
be related to the taxpayer if paragraph 80(2)(@) applied for the purposes of 
this paragraph, in computing at any time after the disposition the adjusted 
cost base to the taxpayer of the taxpayer's interest in the partnership imme- 
diately after the disposition, there shall be added the amount, if any, by 
which 


(i) the cost amount to the taxpayer, immediately before the disposition, 
of the property 


exceeds 
(ii) the taxpayer’s proceeds of disposition of the property. 


The opening words of para. 97(3)(b) amended by 1995, c. 21, s. 34, applicable to pro- 
perty disposed of after July 12, 1994, other than property disposed of pursuant to an 
agreement in writing entered into before July 13, 1994. The opening words of para. (b) 
formerly read: 


(b) in computing at any time after the disposition the adjusted cost base to the 
taxpayer of the taxpayer’s interest in the partnership immediately after the dispo- 
sition, there shall be added the amount, if any, by which 


(3.1) [Repealed] 


History: Subsec. 97(3.1) repealed by 1998, c. 19, subsec. 124(2), applicable, subject to 
s. 247 of 1998, c. 19 (grandfathering rule reproduced after s. 260), to dispositions of 
property that occur after April 26, 1995. The subsec. formerly read: 


(3.1) Deemed majority interest partner — For the purposes of subsection (3), 
a taxpayer shall be deemed to be a majority interest partner of a partnership at 
any time if 


(a) the total of the taxpayer’s share, the share of the taxpayer’s spouse and 
the share of a person or group of persons that, directly or indirectly in any 
manner whatever, controlled or was controlled by the taxpayer, of the in- 
come of the partnership from any source for the fiscal period of the partner- 
ship that includes that time exceeds '/2 of the income of the partnership from 
the source for that period; or 


(b) the total of the taxpayer’s share, the share of the taxpayer’s spouse and 
the share of a person or group of persons that, directly or indirectly in any 
manner whatever, controlled or was controlled by the taxpayer, of the total 
amount that would be paid to all members of the partnership (otherwise than 
as the share of any income of the partnership) if it were wound up at that 
time exceeds '/2 of that amount. 


(4) Where capital cost to partner exceeds proceeds of dis- 
position — Where subsection (2) has been applicable in respect of 
the acquisition of any depreciable property by a partnership from a 
taxpayer who was, immediately after the taxpayer disposed of the 
property, a member of the partnership and the capital cost to the 
taxpayer of the property exceeds the taxpayer’s proceeds of the dis- 
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position, for the purposes of sections 13 and 20 and any regulations 
made under paragraph 20(1)(a) 


(a) the capital cost to the partnership of the property shall be 
deemed to be the amount that was the capital cost thereof to the 
taxpayer; and 


(b) the excess shall be deemed to have been allowed to the part- 
nership in respect of the property under regulations made under 
paragraph 20(1)(a) in computing income for taxation years 


before the acquisition by the partnership of the property. 
Related Provisions: 13(7)(e) — Non-arm’s length transfer of depreciable property. 


(5) Acquisition of apprentice tools, re capital cost and 
deemed depreciation — If subsection (2) has applied in respect 
of the acquisition at any particular time of any depreciable property 
by a partnership from an individual, the cost of the property to the 
individual was included in computing an amount under paragraph 
8(1)(r) in respect of the individual, and the amount that would be 
the cost of the property to the individual immediately before the 
transfer if this Act were read without reference to subsection 8(7) 
(which amount is in this subsection referred to as the “individual’s 
original cost”) exceeds the individual’s proceeds of disposition of 
the property, 


(a) the capital cost to the partnership of the property is deemed 
to be equal to the individual’s original cost; and 


(b) the amount by which the individual’s original cost exceeds 
the individual’s proceeds of disposition in respect of the pro- 
perty is deemed to have been deducted by the partnership under 
paragraph 20(1)(a) in respect of the property in computing in- 
come for taxation years that ended before that particular time. 


Related Provisions: 56(1)(k) — Income inclusion where tools disposed of without 
rollover; 85(5.1) — Parallel rule for rollover to corporation. 


History: Subsec. 97(5) added by 2002. c. 9, s. 32, applicable to dispositions that occur 
after 2001. 


Definitions [s. 97]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “Cana- 
dian partnership” — 102(1), 248(1); “Canadian resource property” — 66(15), 248(1); 
“depreciable property” — 13(21), 248(1); “fiscal period’ — 249(2)(b), 249.1; “foreign 


resource property” — 66(15), 248(1): “majority interest partner” — 248(1); “mem- 
ber” — 102(2); “net capital loss”, “non-capital loss” — | 11(8), 248(1); “person”, “pre- 
scribed”, “property”, “regulation” — 248(1), “restricted farm loss” —31, 248(1); 


“specified participating interest”, “taxable Canadian property” — 248(1); “taxation 
year” — 249; “taxpayer? — 248(1). 


Interpretation Bulletins [s. 97]: IT-188R: Sale of accounts receivable. 


98. (1) Disposition of partnership property — For the pur- 
poses of this Act, where, but for this subsection, at any time after 
1971 a partnership would be regarded as having ceased to exist, the 
following rules apply: 


(a) until such time as all the partnership property and any pro- 
perty substituted therefor has been distributed to the persons en- 
titled by law to receive it, the partnership shall be deemed not to 
have ceased to exist, and each person who was a partner shall be 
deemed not to have ceased to be a partner, 


(b) the right of each such person to share in that property shall 
be deemed to be an interest in the partnership, and 


(c) notwithstanding subsection 40(3), where at the end of a fiscal 
period of the partnership, in respect of an interest in the 
partnership, 


(i) the total of all amounts required by subsection 53(2) to be 
deducted in computing the adjusted cost base to the taxpayer 
of the interest at that time 


exceeds 


(ii) the total of the cost to the taxpayer of the interest deter- 
mined for the purpose of computing the adjusted cost base to 
the taxpayer of that interest at that time and all amounts re- 
quired by subsection 53(1) to be added to the cost to the tax- 
payer of the interest in computing the adjusted cost base to 
the taxpayer of that interest at that time, 
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the amount of the excess shall be deemed to be a gain of the | 
taxpayer for the taxpayer’s taxation year that includes that time 
from a disposition at that time of that interest. 


Related Provisions: 20(1)(e)(vi) — Expenses re financing; 40(3.2) — Para. 98(1)(c) 
takes precedence over subsec. 40(3.1); 98(3) — Rules where partnership ceases to ex- 
ist; 98.1(2) — Continuation of original partnership; 99(1) — Fiscal period of termi- 
nated partnership; 99(2) — Fiscal period for individual member of terminated partner- H 
ship; 248(5) — Substituted property. 


History: The closing words of para. 98(1)(c) amended by 1995, c. 3, subsec. 26(1),' 
applicable to 1994 et seq. except that, in its application to the 1994 and 1995 taxation! 
years, the closing words shall be read as follows: { 
the amount of the excess shall be deemed to be a gain of the taxpayer for the | 
taxpayer’s taxation year that includes that time from a disposition at that time of © 
that interest and, for the purposes of section 110.6, that interest shall be deemed 
to have been disposed of by the taxpayer at that time. 


The closing words: formerly read: 


98(1) the amount of the excess shall be deemed to be a gain of the taxpayer for 
the taxation year of the taxpayer that includes that time from a disposition at that 

time of that interest and, for the purposes of section 110.6, that interest shall be | 
deemed to have been disposed of by the taxpayer in that year. 


That portion of para. 98(1)(c) following subpara. (ii) substituted by 1994, 'c. 7, Sch. I| 

(1991, c. 49), subsec. 73(1), applicable to 1985 et seq. That portion formerly read: 
the amount of the excess shall be deemed to be a gain of the taxpayer for the 
year from a disposition at that time of that interest and, for the purposes of sec- ‘ 
tion 110.6, that interest shall be deemed to have been disposed of by the taxpayer 
in the year. 

1.T. Application Rules: 23(4.1)(a) (where professional business carried on in par 

nership since before 1972). 


| 


Interpretation Bulletins: IT-338R2: Partnership interests — effects on ACB resul) 
ing from admission or retirement of a partner (archived). 


(2) Deemed proceeds — Subject to subsections (3) and (5) an 
85(3), where at any time after 1971 a partnership has disposed ¢ 
property to a taxpayer who was, immediately before that time, 

member of the partnership, the partnership shall be deemed to hav 
disposed of the property for proceeds equal to its fair market valt. 
at that time and the taxpayer shall be deemed to have acquired tl 
property at an amount equal to that fair market value. 

Related Provisions: 53(4) — Effect on ACB of share, partnership interest or tr 
interest. 

Interpretation Bulletins: IT-338R2: Partnership interests — effects on ACB resv 
ing from admission or retirement of a partner (archived); IT-457R: Election by profi 
sionals to exclude work in progress from income. 


(3) Rules applicable where partnership ceases to exi 
[rollout] — Where at any particular time after 1971 a Canadi. 
partnership has ceased to exist and all of the partnership prope 
has been distributed to persons who were members of the partne 
ship immediately before that time so that immediately after th 
time each such person has, in each such property, an undivided ) 
terest that, when expressed as a percentage (in this subsection © 
ferred to as that person’s “percentage”) of all undivided interests | 
the property, is equal to the person’s undivided interest, when } 
expressed, in each other such property, if each such person I) 
jointly so elected in respect of the property in prescribed form al 
within the time referred to in subsection 96(4), the following ru} 


apply: 
_ Proposed Amendment — 98(3) opening words 


(3) Rules applicable where partnership ceases to e 
[rollout] — Where at any particular time after 1971 a Canac 
partnership has ceased to exist and all the partnership property 
been distributed to persons who were members of the partne 
immediately before that time so that immediately after tha 
each such person has, in each such property, an undivided in 
or for civil law an undivided right, (which undivided inter 
undivided right is referred to in this subsection as an “undi 
interest or right”, as the case may be) that, when expresse 
percentage (referred to in this subsection as that person’s 
centage”) of all undivided interests or rights in the prope! 
equal to the person’s undivided interest or right, when so 
pressed, in each other such property, if each such person h- 
jointly so elected in respect of the property in prescribed form a 
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_ within the time referred to in subsection 96(4), the following rules 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism). subsec. 
_ 231(1), will amend the opening words of subsec. 98(3) to read as above, to come into 
Be? AA hus tsbau-boninmcish tenn. aty ohasoes 
"Technical Notes: See under 124), 


Se PON SiS 


(a) each such person’s proceeds of the disposition of the per- | 


son’s interest in the partnership shall be deemed to be an amount 
equal to the greater of - 


(i) the adjusted cost base to the person, immediately before 
the particular time, of the person’s interest in the partnership, 
and 


(ii) the amount of any money received by the person on the 
cessation of the partnership’s existence, plus the person’s 
percentage of the total of amounts each of which is the cost 
amount to the partnership of each such property immediately 
before its distribution; 


(b) the cost to each such person of that person’s undivided inter- 
__ est in each such property shall be deemed to be an amount equal 
_ to the total of 


jeation: The July 18, 2005 draft legislation (Part 3— bijuralism), -subsec. 
i ing words of para, 98(3)(b), by substituting. 


(i) that person’s percentage of the Cost amount to the partner- 
ship of the property immediately before its distribution, 


(1.1) where the property is eligible capital property, that per- 
son’s percentage of 4/; of the amount, if any, determined for F 
in the definition “cumulative eligible capital” in subsection 
14(5) in respect of the partnership’s business immediately 
before the particular time, and 


(ii) where the amount determined under subparagraph (a)(i) 
exceeds the amount determined under subparagraph (a)(ii), 
the amount determined under paragraph (c) in respect of the 
person’s undivided interest in the property; 


ndment — 98(3)(b)(i) 
legislation (Part 3 ijuralism), _subsec. 
y substituting “interest or right” for “inter- 


plication: The July 
31), will amend subpar. 
‘st, to come into force ot 


“(c) the amount ‘determined under this paragraph in respect of 
each such person’s undivided interest in each such property that 
was a capital property (other than depreciable property) of the 
partnership is such portion of the excess, if any, described in 
subparagraph (b)(ii) as is designated by the person in respect of 
the property, except that 


.. (i) in no case shall the amount so designated in respect of the 

i person's undivided interest in any such property exceed the 

_ amount, if any, by which the person’s percentage of the fair 

_ market value of the property immediately after its distribu- 

| tion exceeds the person’s percentage of the cost amount to 

| ___ the partnership of the property immediately before its distri- 
' bution, and 


| (il) in no case shall the total of amounts so designated in re- 
')- Spect of the person’s undivided interests in all such capital 
Properties (other than depreciable property) exceed the ex- 
| cess, if any, described in subparagraph (b)(ii); 


Ft ndment — 98(3)(c) 
m: The July 18, 2005 draft legislation (Pant 3— bijuralism), subsec. 
amend para. 98(3)(c) by substituting “interest(s) or right(s)” for “inter. 


three places, to come into force on Royal Assent. 
Chnical Notes: See under 12(4), 


a 


“interest or 
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(d) [Repealed under former Act] 


(e) where the property so distributed by the partnership was de- 
preciable property of the partnership of a prescribed class and 
any such person’s percentage of the amount that was the capital 
cost to the partnership of that property exceeds the amount de- 
termined under paragraph (b) to be the cost to the person of the 
person’s undivided interest in the property, for the purposes of 
sections 13 and 20 and any regulations made under paragraph 
. 20(1)(a) 


(i) the capital cost to the person of the person’s undivided 
interest in the property shall be deemed to be the person’s 
percentage of the amount that was the capital cost to the part- 
nership of the property, and 


(ii) the excess shall be deemed to have been allowed to the 
person in respect of the property under regulations made 
under paragraph 20(1)(a) in computing income for taxation 
years before the acquisition by the person of the undivided 
interest; 


Proposed Amendment — 98(3)(e) _ 
ily 18, 2005 draft legislation (Part 3 bijuralism), subsec. 
ara. 98(3)(e) by substituting “interest or right” for “interest” in 


such property for proceeds equal to the cost amount to the part- 
nership of the property immediately before its distribution; and 


(g) where the property so distributed by the partnership was eli- 
gible capital property in respect of the business, 


(i) for the purposes of determining under this Act any amount 
relating to cumulative eligible capital, an eligible capital 
amount, an eligible capital expenditure or eligible capital 
property, each such person shall be deemed to have contin: 
ued to. carry. on the business, in respect of which the property 
was eligible capital property and that was previously carried 
on by the partnership, until the time that the person disposes 
of the person’s undivided interest in the property, 


Proposed Amendment — 98(3)(g)(i) 


App Phe ily 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
231 bpara. 98(3)(g)(i) by substituting “interest or ri ght” for “interest”, 
to < mn Roval Assent,  - 
Techn @s: See under 12(4), © 


# 


(ii) for the purposes of determining the person’s cumulative 
eligible capital in respect of the business, an amount equal to 
‘/+ of the amount determined. under subparagraph (b)(i.1) in 
respect of the business shall be added to the amount other- 
wise determined in respect thereof for P in the definition “cu- 
mulative eligible capital” in subsection 14(5), and 


(iii) for the purpose of determining after the particular time 
the amount required by paragraph 14(1)(b) to be included in 
computing the person’s income in respect of any subsequent 
disposition of property of the business, the value determined 
for Q in the definition “cumulative eligible capital” in sub- 
section 14(5) is deemed to be the amount, if any, of that per- 
son’s percentage of the value determined for Q in that defini- 
tion in Tespect of the partnership’s business immediately 
before the particular time. 
Related Provisions: 24(3) — Where partnership has ceased to exist; 53(4) — Effect 
on ACB of partnership interest; 69(11)(a)(i) — Exception to rule deeming proceeds at 
FMV where capital gains exemption claimed after dissolution of partnership; 80.03(1), 
(3)(c) — Capital gain where para. 98(3)(a) applies to partnership interest on disposition 
following debt forgiveness; 85(3) — Alternative provision where partnership wound 
up; 96(4) — Election; 96(6) — Penalty for late filed election: 98(2) — Deemed) pro- 
ceeds; 98(4) — Application. 
History: Subpara. 98(3)(g)(iii) amended by 2001, c. 17, subsec. 75(1), applicable in 
respect of taxation years that end after February 27, 2000. The subpara. formerly read: 
(ii) for the purposes of determining after the particular time 
(A) the amount deemed under subparagraph 14(1)(a)(v) to be the person’s 
taxable capital gain, and 
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(B) the amount to be included under subparagraph 14(1)(a)(v) or paragraph 
14(1)(b) in computing the person’s income 


in respect of any subsequent disposition of the property of the business, the 
amount determined for Q in the definition “cumulative eligible capital” in sub- 
section 14(5) shall be deemed to be the amount, if any, of that person’s percent- 
age of the amount determined under that clause in respect of the partnership’s 
business immediately before the particular time. 


Cl. 98(3)(g)(iii)(B) amended by 1995. c. 3, subsec. 26(2), applicable to acquisitions of 
property that occur after February 22, 1994. Cl. (B) formerly read: 
(B) the amount to be included under paragraph 14(1)(b) in computing the income 
of the person 
Alb that portion of para. 98(3)(b) preceding subpara. (it) amended, and para. (g) added, 
by 1994, c. 7, Sch. VU (1993, c. 24), subsecs. 41(1) and (2), applicable to acquisitions 
of property occurring as a result of a partnership ceasing to exist after the beginning of 
its first fiscal period beginning after 1987. That portion of para. (b) formerly read: 
(b) the cost to each such person of the person’s undivided interest in each such 
property shall be deemed to be an amount equal to 
(i) the person’s percentage of the cost amount to the partnership of the pro- 
perty immediately before its distribution 
plus 
Regulations: 230(3) (no information return required). 
1.T. Application Rules: 20(1.2) (where transferred depreciable property was owned 
by transferor since before 1972). 
Interpretation Bulletins: IT-338R2: Partnership interests — effects on ACB result- 
ing from admission or retirement of a partner (archived); IT-442R: Bad debts and 
reserves for doubtful debts; IT-457R: Election by professionals to exclude work in pro- 
gress from income; IT-471R: Merger of partnerships. 
|.T. Technical News: 12 (adjusted cost base of partnership interest). 
Information Circulars: 76-19R3: Transfer of property to a corporation under section 
85. 
Forms: T2060: Election for disposition of property upon cessation of partnership. 


(4) Where subsec. (3) does not apply — Subsection (3) is not 
applicable in any case in which subsection (5) or 85(3) is 
applicable. 


(5) Where partnership business carried on as sole propri- 
etorship — Where at any particular time after 1971 a Canadian 
partnership has ceased to exist and within 3 months after the partic- 
ular time one, but not more than one, of the persons who were, im- 
mediately before the particular time, members of the partnership 
(which person is in this subsection referred to as the “proprietor”, 
whether an individual, a trust or a corporation) carries on alone the 
business that was the business of the partnership and continues to 
use, in the course of the business, any property that was, immedi- 
ately before the particular time, partnership property and that was 
received by the proprietor as proceeds of disposition of the proprie- 
tor’s interest in the partnership, the following rules apply: 


(a) the proprietor’s proceeds of disposition of the proprietor’s 
interest in the partnership shall be deemed to be an amount equal 
to the greater of 


(i) the total of the adjusted cost base to the proprietor, imme- 
diately before the particular time, of the proprietor’s interest 
in the partnership, and the adjusted cost base to the proprietor 
of each other interest in the partnership deemed by paragraph 
(g) to have been acquired by the proprietor at the particular 
time, and 
(ii) the total of 
(A) the cost amount to the partnership, immediately 
before the particular time, of each such property so re- 
ceived by the proprietor, and 
(B) the amount of any other proceeds of the disposition of 
the proprietor’s interest in the partnership received by the 
proprietor; 
(b) the cost to the proprietor of each such property shall be 
deemed to be an amount equal to the total of 
(i) the cost amount to the partnership of the property immedi- 
ately before that time, 
(i.1) where the property is eligible capital property, 4/3; of the 
amount, if any, determined for F in the definition “cumula- 
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tive eligible capital” in subsection 14(5) in respect of the | 
partnership’s business immediately before the particular — 
time, and | 
(ii) where the amount determined under subparagraph (a)(1) 
exceeds the amount determined under subparagraph (a)(ii), 
the amount determined under paragraph (c) in respect of the — 
property; 
(c) the amount determined under this paragraph in respect of — 
each such property so received by the proprietor that is a capital : 
property (other than depreciable property) of the proprietor is 
such portion of the excess, if any, described in subparagraph 
(b)(ii) as is designated by the proprietor in respect of the pro- 
perty, except that 


(i) in no case shall the amount so designated in respect of any 
such property exceed the amount, if any, by which the fair 
market value of the property immediately after the particular 
time exceeds the cost amount to the partnership of the pro- 
perty immediately before that time, and 


(ii) in no case shall the total of amounts so designated in re- 
spect of all such capital properties (other than depreciable 
property) exceed the excess, if any, described in subpara-— 


graph (b)(i); 
(d) [Repealed under former Act] 


(e) where any such property so received by the proprietor was 
depreciable property of a prescribed class of the partnership and 
the amount that was the capital cost to the partnership of that. 
property exceeds the amount determined under paragraph (b) to 
be the cost to the proprietor of the property, for the purposes of 
sections 13 and 20 and any regulations made under paragraph 
20(1)(a) 


(i) the capital cost to the proprietor of the property shall be, 
deemed to be the amount that was the capital cost to the part- 
nership of the property, and 


(ii) the excess shall be deemed to have been allowed to the 
proprietor in respect of the property under regulations made 
under paragraph 20(1)(a) in computing income for taxatior 
years before the acquisition by the proprietor of the property 


(f) the partnership shall be deemed to have disposed of eack 
such property for proceeds equal to the cost amount to the part. 
nership of the property immediately before the particular time: 


(g) where, at the particular time, all other persons who wet 
members of the partnership immediately before that time havi 
disposed of their interests in the partnership to the proprietor, th 
proprietor shall be deemed at that time to have acquired partner 
ship interests from those other persons and not to have acquire 
any property that was property of the partnership; and 


(h) where the property so received by the proprietor is eligibl 

capital property in respect of the business, i 
(i) for the purpose of determining the proprietor’s cumulativ 
eligible capital in respect of the business, an amount equal t 
4s of the amount determined under subparagraph (b)G.1) 1 
respect of the business shall be added to the amount othe” 
wise determined in respect thereof for P in the definition “chi 
mulative eligible capital” in subsection 14(5), and 


(ii) for the purpose of determining after the particular tin 
the amount required by paragraph 14(1)(b) to be included © 
computing the proprietor’s income in respect of any subs’ 
quent disposition of property of the business, the value dete. 
mined for Q in the definition “cumulative eligible capital” 
subsection 14(5) is deemed to be the value, if any, dete 
mined for Q in that definition in respect of the partnershif. 
business immediately before the particular time. | 


Related Provisions: 24(3) — Where partnership has ceased to exist; 53(4) — Ef | 
on ACB of partnership interest; 80.03(1), (3)(c) — Capital gain where para. 98(3) 
applies to partnership interest on disposition following debt forgiveness; 88(1)(a.2) | 
Winding-up; 98(2) — Deemed proceeds; 98(4) — Subsec. 98(3) does not apply. } 


j 
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| History: Subpara. 98(5)(h)(ii) amended by 2001, c. 17, subsec. 75(2), applicable in 
_ respect of taxation years that end after February 27, 2000. The subpara. formerly read; 


(ii) for the purposes of determining after the particular time 


(A) the amount deemed under subparagraph 14(1)(a)(v) to be the proprie- 
tor’s taxable capital gain, and 


: (B) the amount to be included under subparagraph 14(1)(a)(v) or paragraph 
14(1)(b) in computing the proprietor’s income 


} in respect of any subsequent disposition of property of the business, the amount 
| determined for Q in the definition “cumulative eligible capital’ in subsection 
14(5) shall be deemed to be the amount, if any, determined for Q in that defini- 


tion in respect of the partnership’s business immediately before the particular 
time. 


Hcl: 98(5)(h)(ii)(B) amended by 1995, c. 3, subsec. 26(3), applicable to acquisitions of 
property that occur after February 22, 1994. Cl. (B) formerly read: 


(B) the amount to be included under paragraph 14(1)(b) in computing the propri- 
etor’s income 


‘All that portion of para. 98(5)(b) preceding subpara. (ii) amended, and para. (h) added, 
by 1994, c. 7, Sch. VIII (1993, c. 24), subsecs. 41(3) and (4), applicable to acquisitions 
of property occurring as a result of a partnership ceasing to exist after the beginning of 
‘ts first fiscal period beginning after 1987. That portion of para. (b) formerly read: 


__ (b) the cost to the proprietor of each such property so received by the proprietor 
shall be deemed to be an amount equal to 


(i) the cost amount to the partnership of the property immediately before that 
time, 


plus 


subpara. 98(5)(a)(i) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 73(2), ap- 

licable to partnerships ceasing to exist after January 15, 1987. Subpara. (a)(i) formerly 

ad: 

} 

, (i) the total of the adjusted cost base to the proprietor, immediately before the 
particular time, of the proprietor’s interest in the partnership, and the cost to the 
proprietor of all interests in the partnership deemed by paragraph (g) to have 

been acquired by the proprietor at the particular time, and 


‘elected Cases [subsec. 98(5)]: Bow River Pipe Lines Ltd. y, Canada, [1997] 1 
T.C. 2306 (TCC) (Rollover denied where taxpayer unable to establish that it was 
ember of partnership). 


fr. Application Rules: 20(1.2) (where transferred depreciable property was owned 
|’ transferor since before 1972). 

‘terpretation Bulletins: IT-338R2: Partnership interests — effects on ACB result- 
'g from admission or retirement of a partner (archived); IT-457R: Election by profes- 


nals to exclude work in progress from income; IT-474R: Amalgamations of Cana- 
‘an corporations. 


formation Circulars: 88-2, para. 22: General anti-avoidance rule — section 245 of 
: Income Tax Act. 


) Continuation of predecessor partnership by new part- 
ership — Where a Canadian partnership (in this subsection re- 
ted to as the “predecessor partnership”) has ceased to exist at any 
‘tticular time after 1971 and, at or before that time, all of the pro- 
‘tty of the predecessor partnership has been transferred to another 
inadian partnership (in this subsection referred to as the “new 
ttnership”) the only members of which were members of the 
2decessor partnership, the new partnership shall be deemed to be 
continuation of the predecessor partnership and any member’s 
,ttnership interest in the new partnership shall be deemed to be a 


/atinuation of the member’s partnership interest in the predecessor 
»tnership. 


) ated Provisions: 53(4) — Effect on ACB of share, partnership interest or trust 
i rest; Reg. 8103(5) — Mark-to-market transition — inclusion; Reg. 9204(4) — 
lidual portion of specified debt obligation. 


}yulations: 230(3) (no information return required). 


| ‘rpretation Bulletins [Subsec. 98(6)]: IT-338R2: Partnership interests — ef- 
Ison ACB resulting from admission or retirement of a partner (archived); IT-457R: 
I tion by professionals to exclude work in progress from income; IT-474R: Amalga- 
! ons of Canadian corporations. 


Proposed Addition — 98(7) 


_Where a_ partnership property is a_ specified 
‘ticipating interest — If at a particular time a partnership — 
ses to exist, the partnership is, at the time (in this subsection 


Tred to as the “disposition time”) that is immediately before 
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S. 98.1(1)(d)(i) 


mmediately before ‘the time that is immediately — 


é diately after the dispo- 
Keivale, 
NRTs and FIEs), s. 22, 


__ sition time at a cost ec 
Application: The July 18, 2005 
will add subsec. 98(7), applicable to 1 
Technical Notes: New subsection 98(7), 
ceases to exist. In this case, the partnership is, at a 
is three instants before the particular time, deemed 
ae 6 


n after 2002, _ 
articular time a partnership 
‘© (the “disposition time”) that 


have disposed of each of its properties that is at the disposition time a speci- 


ipating interest for proceeds of disposition equal to the property’s fair 
ere dspotiontme: ad = = 


perty immediately after the disposition ‘time at a cost _ 


Definitions [s. 98]: “adjusted cost base” — 54, 248(1): “amount”, “business” — 
248(1); “Canadian partnership” — 102(1), 248(1); “capital property” — 54, 248(1): 
“cost amount’? — 248(1); “cumulative eligible capital” — 14(5), 248(1): “depreciable 
property” — 13(21), 248(1); “eligible capital amount” — 14(1), 248(1): “eligible capi- 
tal expenditure” — 14(5), 248(1): “eligible capital property” — 54, 248(1); “mem- 
ber” — 102(2); “person”, “property”, “regulation”, “specified participating interest” — 
248(1); “substituted property” — 248(5); “taxation year” — 11(2), 249; “taxpayer” — 
248(1). 


98.1 (1) Residual interest in partnership — Where, but for 
this subsection, at any time after 1971 a taxpayer has ceased to be a 
member of a partnership of which the taxpayer was a member im- 
mediately before that time, the following rules apply: 


(a) until such time as all the taxpayer’s rights (other than a right 
to a share of the income or loss of the partnership under an 
agreement referred to in subsection 96(1.1)) to receive any pro- 
perty of or from the partnership in satisfaction of the taxpayer’s 
interest in the partnership immediately before the time at which 
the taxpayer ceased to be a member of the partnership are satis- 
fied in full, that interest (in this section referred to as a “residual 
interest”) is, subject to sections 70, 110.6 and 128.1 but notwith- 
standing any other section of this Act, deemed not to have been 
disposed of by the taxpayer and to continue to be an interest in 
the partnership; 


(b) where all of the taxpayer’s rights described in paragraph (a) 
are satisfied in full before the end of the fiscal period of the part- 
nership in which the taxpayer ceased to be a member thereof, the 
taxpayer shall, notwithstanding paragraph (a), be deemed not to 
have disposed of the taxpayer’s residual interest until the end of 
that fiscal period; 


(c) notwithstanding subsection 40(3), where at the end of a fiscal 
period of the partnership, in respect of a residual interest in the 
partnership, 


(i) the total of all amounts required by subsection 53(2) to be 
deducted in computing the adjusted cost base to the taxpayer 
of the residual interest at that time 


exceeds 


(ii) the total of the cost to the taxpayer of the residual interest 
determined for the purpose of computing the adjusted cost 
base to the taxpayer of that interest at that time and all 
amounts required by subsection 53(1) to be added to the cost 
to the taxpayer of the residual interest in computing the ad- 
justed cost base to the taxpayer of that interest at that time 


the amount of the excess shall be deemed to be a gain of the 
taxpayer, for the taxpayer’s taxation year that includes that time, 
from a disposition at that time of that residual interest; and 


(d) where a taxpayer has a residual interest 


(i) by reason of paragraph (b), the taxpayer shall, except for 
the purposes of subsections 110.1(4), 118.1(8) and 127(4.2), 
be deemed not to be a member of the partnership, and 


Income Tax Act, 


S. 98.1(1)(d)(i) 


Propo 
Application: Bill C-2 (Se 
para, 98.1(1)(d)G) to delete the 


“applicable in respect of mo 
(ii) in any other case, the taxpayer shall, except for the pur- 
poses of subsection 85(3), be deemed not to be a member of 


the partnership. 


Related Provisions: 40(3.2) — Para. 98.1(1)(c) takes precedence over subsec. 
40(3.1); 96(1.01)(a) — Income allocation to former partner; 98.1(2) — Continuation of 
original partnership; 98.2 — Transfer of interest on death. 


History: Para. 98.1(1)(a) amended by 1998. c. 19, s. 125, applicable to 1994 et seq. 
The para. formerly read: 


(a) until such time as all the taxpayer’s rights (other than a right to a share of the 
income or loss of the partnership under an agreement referred to in subsection 
96(1.1)) to receive any property of or from the partnership in satisfaction of the 
taxpayer’s interest in the partnership immediately before the time that the tax- 
payer ceased to be a member of the partnership are satisfied in full, that interest 
(in this section referred to as a “residual interest”) shall, subject to sections 70 
and 128.1 but notwithstanding any other section of this Act, be deemed not to 
have been disposed of by the taxpayer and to continue to be an interest in the 
partnership; 


The closing words of para. 98.1(1)(c) amended by 1995, c. 3, s. 27, applicable to 1994 
et seq. except that, in its application to the 1994 and 1995 taxation years, the closing 
words shall be read as follows: 


the amount of the excess shall be deemed to be a gain of the taxpayer, for the 

taxpayer’s taxation year that includes that time, from a disposition at that time of 
that residual interest and, for the purposes of section 110.6, the residual interest 
shall be deemed to have been disposed of by the taxpayer at that time; and 


The closing words formerly read: 


the amount of the excess shall be deemed to be a gain of the taxpayer, for the 
taxation year of the taxpayer that includes that time, from a disposition at that 
time of that residual interest and, for the purposes of section 110.6, the residual 
interest shall be deemed to have been disposed of by the taxpayer in that year; 
and 
Para. 98.1(1)(a) substituted by 1994, c. 21,.s. 45, applicable after 1992 except that, 
where a corporation elects in accordance with para. 111(4)(a) of 1994, c. 21, the 
amended para. applies to the corporation from the time at which the corporation was 
first granted articles of continuation (or similar constitutional documents) in another 
jurisdiction. Para. 98.1(1)(a) formerly read: 


(a) until such time as all the taxpayer’s rights (other than a right to a share of the 
income or loss of the partnership under an agreement referred to in subsection 
96(1.1)) to receive any property of or from the partnership in satisfaction of the 
taxpayer’s interest in the partnership immediately before the time that the tax- 
payer ceased to be a member of the partnership are satisfied in full, that interest 
(in this section referred to as a “residual interest”) shall, subject to sections 48 
and 70 but notwithstanding any other section of this Act, be deemed not to have 
been disposed of by the taxpayer and to continue to be an interest in the 
partnership; 

That portion of para. 98.1(1)(c) following subpara. (ii) substituted by 1994, c. 7, Sch. I 

(1991, c. 49), s. 74, applicable to 1985 et seq. That portion formerly read: 


the amount of the excess shall be deemed to be'a gain of the taxpayer for the 
year from a disposition at that time of that residual interest; and 


1.T. Application Rules: 23(4.1)(b) (where professional practice carried on in partner- 
ship since before 1972). 


Interpretation Bulletins: IT-242R: Retired partners; IT-278R2: Death of a partner 
or of a retired partner. 


(2) Continuation of original partnership — Where a partner- 
ship (in this subsection referred to as the “original partnership”) has 
or would but for subsection 98(1) have ceased to exist at'a time 
when a taxpayer had rights described in paragraph (1)(a) in respect 
of that partnership and the members of another partnership agree to 
satisfy all or part of those rights, that other partnership shall, for the 
purposes of that paragraph, be deemed to be a continuation of the 
original partnership. 


interpretation Bulletins: IT-278R2: Death of a partner or of a retired partner. 


Definitions [s. 98.1]: “amount” — 248(1); “property” — 248(1); “residual inter- 
est” — 98.1(1)(a); “taxpayer” — 248(1). 


98.2 Transfer of interest on death — Where by virtue of the 
death of an individual a taxpayer has acquired a property that was 


Part I, Division B 


an interest in a partnership to which, immediately before the indivi- 
dual’s death, section 98.1 applied, 
(a) the taxpayer shall be deemed to have acquired a right to re- 
ceive partnership property and not to have acquired an interest in 
a partnership; 


(b) the taxpayer 


mined to be the proceeds of disposition of the interest in the 
partnership to the deceased individual by virtue of paragraph 
70(5)(a) or (6)(d), as the case may be; and 
(c) section 43 is not applicable to the right. 


Related Provisions: 53(2)(0) — Deductions from ACB; 248(8) — Occurrences as a 
consequence of death. 


248(1). 


Interpretation Bulletins [s. 98.2]: IT-242R: Retired partners; IT-278R2: Death of a 
partner or of a retired 
on death. 


provided in subsection (2), where, at any time in a fiscal period of a 


ceased to exist, the fiscal period shall be deemed to have ended im- 
mediately before that time. 


g(t) 


ee 


Application: The July le 

amend subsec. 99(1) to read as above. in force on Royal Assent. — -. 
Technical Notes: Subsection 99(1) provides that, generally, a fiscal period 0 
partnership is considered to end immediately before the particular ime that the pi 
nership ceases to exist. In order to accommodate the calculation of adjusted cost 
immediately before the particular time, under section 53, subsection 99(1) 
nenided to provide that fiscal period of a partnership is considered to 
ately before the time that is immediately before the particular time. 


Related Provisions: 127.52(1)(c.1), (c.2) — Exclusion from triggering minimun 
tax. 


(2) Fiscal period of terminated partnership for individua 
member — Where an individual was a member of a partnershiy) 
that, at any time in a fiscal period of a partnership, has or woul 
have, but for subsection 98(1), ceased to exist, for the purposes 0 
computing the individual’s income for a taxation year the partner 
ship’s fiscal period may, if the individual so elects and subsectio 
249.1(4) does not apply in respect of the partnership, be deemed t 
have ended immediately before the time when the fiscal period ¢ 
the partnership would have ended if the partnership had not s- 
ceased to exist. 
Related Provisions: 25(1) — Parallel rule for individuals; 99(3), (4) — Validity i 
election. i 
History: Subsec. 99(2) amended by 1996, c. 21, s. 17.1, applicable to fiscal perio. 
that begin after 1994. The subsec. formerly read: 
(2) Fiscal period for individual member of terminated partnership — Where, 
an individual was a member of a partnership that, at any time in a fiscal period of 
the partnership, has or would have, but for subsection 98(1), ceased to exist, for 
the purposes of computing the individual’s income for a taxation year the part| 
nership’s fiscal period may, if the individual so elects, be deemed to have endec 
immediately before the time when the fiscal period of the partnership woulc | 
have ended if the partnership had not so ceased to exist. 
Interpretation Bulletins: IT-179R: Change of fiscal period. 


Information Circulars: 76-19R3: Transfer of property to a corporation under sect, 
85. 


(3) Validity of election — An election under subsection (2) is 
valid unless the individual was resident in Canada at the time wh. 
the fiscal period of the partnership would, if the election were val 

be deemed to have ended. i 


700 


shall be deemed to have acquired the right re- 
ferred to in paragraph (a) at a cost equal to the amount deter- 


Definitions [s. 98.2]: “amount”, “individual” — 248(1); “property”, “taxpayer” — 
partner; IT-349R3: Intergenerational transfers of farm property _ 


99. (1) Fiscal period of terminated partnership — Except as" 


partnership, the partnership would, but for subsection 98(1), have: 


Subdivision j — Partnerships and Their Members 


_ Related Provisions: 96(4)-(7) — Elections, 


(4) Idem — An election under subsection (2) is not valid if, for the 
_ individual’s taxation year in which a fiscal period of the partnership 
would not, if the election were valid, be deemed to have ended but 

in which it would otherwise have ended, the individual elects to 
have applicable the rules set out in the Income Tax Application 
Rules that apply when two or more fiscal periods of a partnership 
end in the same taxation year. 
_ Definitions [s. 99]: “Canada” — 255: “fiscal period” — 99(1), (2), 249.1: “indivi- 
\ dual” — 248(1); “member” — 102(2); “resident in Canada” — 94(3)(a)(viii), 250; 
“taxation year” — 11(2), 249: “taxpayer”? — 248(1). 


100. (1) Disposition of an interest in a partnership — Not- 
withstanding paragraph 38(a), a taxpayer’s taxable capital gain for a 
taxation year from the disposition of an interest in a partnership to 
any person exempt from tax under section 149 shall be deemed to 
be 


(a) '2 of such portion of the taxpayer’s capital gain for the year 
therefrom as may reasonably be regarded as attributable to in- 
creases in the value of any partnership property of the partner- 
ship that is capital property other than depreciable property, 


plus 
 (b) the whole of the remaining portion of that capital gain. 


Related Provisions: 100(5) — Deemed capital loss on amount paid following dispo- 
‘sition of partnership interest. 

History: Para. 100(1)(a) amended by 2001, c. 17, s. 76 to replace the reference to the 
fraction “3/4” with a reference to the fraction “1/2”, applicable to taxation years that 
end after February 27, 2000 except that, where a taxation year of a taxpayer includes 
February 28, 2000 or October 17, 2000, or began after February 28, 2000 and ended 
defore October 17, 2000, the reference to the fraction “1/2” shall be read as a reference 
0 the fraction in para. 38(a), as amended by 2001, c. 17, that applies to the taxpayer for 
he year. 


2) Gain from disposition of interest in partnership — In 
vomputing a taxpayer’s gain for a taxation year from the disposition 
of an interest in a partnership, there shall be included, in addition to 
he amount thereof determined under subsection 40(1), the amount, 
fany, by which 


(a) the total of all amounts required by subsection 53(2) to be 
deducted in computing the adjusted cost base to the taxpayer, 
immediately before the disposition, of the. interest in the 
partnership, 


xceeds 
(b) the total of 


(i) the cost to the taxpayer of the interest in the partnership 
determined for the purpose of computing the adjusted cost 
base to the taxpayer of that interest at that time, and 


| (i1) all amounts required by subsection 53(1) to be added to 
the cost to the taxpayer of that interest in computing the ad- 
justed cost base to the taxpayer of that interest at that time. 
slated Provisions: 100(5) — Deemed capital loss on amount paid following dispo- 
ion of partnership interest. 
slected Cases [subsec. 100(2)]: Stursberg (R.K.G.) v. MNR, [1993] 2 C.T.C. 76 
CA) (Transactions resulting in reduction of partner’s share and corresponding in- 
*ase of another partner’s share was disposition of part of first partner’s interest, not 
‘tribution of capital). 


terpretation Bulletins: IT-268R4: Inter vivos transfer of farm property to child; 
-278R2: Death of a partner or of a retired partner. 


1) Idem — Where, as a result of an amalgamation or merger, an 
‘lerest in a partnership owned by a predecessor corporation has be- 
‘me property of the new corporation formed as a result of the 

lalgamation or merger and the predecessor corporation was not 

ated to the new corporation, the predecessor corporation shall be 
€med to have disposed of the interest in the partnership to the 

W corporation immediately before the amalgamation or merger 
‘Proceeds of disposition equal to the adjusted cost base to the 
decessor corporation of the interest in the partnership at the time 
the disposition and the new corporation shall be deemed to have 
‘juired the interest in the partnership from the predecessor corpo- 
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ration immediately after that time at a cost equal to the proceeds of 
disposition. 
Related Provisions: 87(2)(e.1) — Partnership interest. 


(3) Transfer of interest on death — Where by virtue of the 
death of an individual a taxpayer has acquired a property that was 
an interest in a partnership immediately before the individual’s 
death (other than an interest to which, immediately before the indi- 
vidual’s death, section 98.1 applied) and the taxpayer is not a mem- 
ber of the partnership and does not become a member of the part- 
nership by reason of that acquisition, 


(a) the taxpayer shall be deemed to have acquired a right to re- 
ceive partnership property and not to have acquired an interest in 
a partnership; 


(b) the taxpayer shall be deemed to have acquired the right re- 
ferred to in paragraph (a) at a cost equal to the amount deter- 
mined to be the proceeds of disposition of the interest in the 
partnership to the deceased individual by virtue of paragraph 
70(5)(a) or (6)(d), as the case may be; and 


(c) section 43 is not applicable to the right. 


Related Provisions: 53(2)(0) — Deduction from ACB: 248(8) — Occurrences as a 
consequence of death. 


Interpretation Bulletins: IT-278R2: Death of a partner or of a retired partner; IT- 
349R3: Intergenerational transfers of farm property on death. 


(4) Loss re interest in partnership — Notwithstanding para- 
graph 39(1)(b), the capital loss of a taxpayer from the disposition at 
any time of an interest in a partnership is deemed to be the amount 
of the loss otherwise determined minus the total of all amounts each 
of which is the amount by which the taxpayer’s share of the partner- 
ship’s loss, in respect of a share of the capital stock of a corporation 
that was property of a particular partnership at that time, would 
have been reduced under subsection 112(3.1) if the fiscal period of 
every partnership that includes that time had ended immediately 
before that time and the particular partnership had disposed of the 
share immediately before the end of that fiscal period for proceeds 
equal to its fair market value at that time. 

Related Provisions: 40(3.7) — Application to non-resident _ individual: 
53(2)(c)(i)(C) — Reduction in ACB; 100(5)— Deemed capital loss on amount paid 
following disposition of partnership interest; 107.4(3)(b)(ii) — Application of stop-loss 
rule to qualifying disposition. 

History: Subsec. 100(4) amended by 1998, c. 19, s. 126, applicable to dispositions that 
occur after April 26, 1995. The subsec. formerly read: 


(4) Notwithstanding paragraph 39(1)(b), the capital loss of a corporation from 
the disposition at any time of an interest in a partnership shall be deemed to be 
the amount of the loss otherwise determined minus the total of all amounts each 
of which is the amount by which the corporation’s share of the partnership's 
loss, in respect of a share of the capital stock of a corporation that was property 
of the partnership at that time, would have been reduced pursuant to subsection 
112(3.1) or (4.2) had the fiscal period of the partnership ended immediately 
before that time and had the partnership disposed of the share immediately 
before the end of that fiscal period for its fair market value at that ‘time. 


_ Proposed Addition—100(5) 
(5) Replacement of partnership capital — A taxpayer who 
Pays an amount at any time in a taxation year is deemed to have a 
capital loss from a disposition of property for the year if _ 
_» (a) the taxpayer disposed of an interest in a partnership before 
‘that time or, because of subsection (3), acquired before that 
time a right to receive property of a partnership; 
(b) that time is after the disposition or acquisition, as the case 
may be, - ene 
(c) the amount would have been described in subparagraph 
53(1)(e)(iv) had the taxpayer been a member of the partnership 
at that ime; and ey 
(d) the amount is paid pursuant to a legal obligation of the tax- 
" payer to pay the amount. ig nen 
Application: The July 18, 2005 draft legislation (Part 2 — technical), s. 92, will add 
subsec, 100(5), applicable to 1995 et seg. 


Technical Notes: Section 100 contains rules relevant to the calculation of capital 
gains and losses in respect of an interest in a partnership. There may be circum- 


S. 100(5) 


tal gain under 
former member had at that time a “negative” adjusted cost base under sectio 

such a negative balance were allowed under that séction). a 
New subsection 100(5), which generally applies to the 1995 and subsequent taxatior 
years, deems a taxpayer to have a capital loss from the payment by the taxpayer of an 
amount after the time of disposition of the partnership interest, if that amount would 


have been a capital contribution to the partnership if the taxpayer had still been a 
member at the time of the payment. The loss is available to the former member or to 

an heir who has been deemed by subsection 100(3) to have acquired a right to ac- 
quire partnership property, . Co. oo. 


Example 


_ Mr. Green was a partner in XYZ Partnership until June 30. The fiscal period end 
_ of the partnership was December 31. The adjusted cost base of his p tnership 


interest on January 1 was Nil. From January to June 30 he withdrew $16,000 in 
capital. / — 


Shortly after the fiscal period end, all the p fr, Green's sha , 

of the partnership loss for the period was $20,000. During the following year he 
paid $36,000 owing by him to the partnership in satisfaction of his obligation. 
4 summary of Mr. Green’s adjusted cost base is as follows: 7 
Adjusted Cost Bas 


ers agree that 


January 1, Year | 

January 31, Drawings 
_ Retirement of Mr. Green, June 30 
~ December 31, Year 1, 
. Share of loss for 6 months 


: $<16.000> 


<20,000> 
36,000 


March 31 — Repayment of partnership 


capital 


Mr. Green is entitled to claim a partnership loss of $20,000 for the taxation year 
in which he retired (“Year 1”). He had a $36,000 “ regative” adjusted cost base — 
for his partnership interest as at the time that he left the partnership, giving rise 

to a deemed capital gain under subsection 100(2) for Year 1. However, he will 

be allowed a $36,000 capital loss under subsection 1 00(5) for the taxation year 


in which he repaid the deficit. 


Definitions [s. 100]: “adjusted cost base” — 54, 248( 1); “amount” — 248(1); “capi- 
tal gain” — 39(1)(a), 248(1); “capital loss” — 39(1)(b), 248(1); “capital property” — 
54, 248(1); “corporation” — 248(1), Interpretation Aci’ 35(1); “depreciable pro- 
perty” — 13(21), 248(1); “disposition” — 248(1); “fiscal period” — 249(2)(b), 249.1; 
“member” — 102(2); “person” — 248(1); “property” — 248(1); “share” — 248(1); 
“taxable capital gain” — 38(a), 248(1); “taxation year” — 249; “taxpayer” — 248(1). 


101. Disposition of farmland by partnership — Where a tax- 
payer was a member of a partnership at the end of a taxation year of 
the partnership in which the partnership disposed of land used in a 
farming business of the partnership, there may be deducted in com- 
puting the taxpayer’s income for the taxpayer’s taxation year in 
which the taxation year of the partnership ended, '/2 of the total of 
all amounts each of which is an amount in respect of that taxation 
year of the taxpayer or any preceding taxation year of the taxpayer 
ending after 1971, equal to the taxpayer’s loss, if any, for the year 
from the farming business, to the extent that the loss 


(a) was, by virtue of section 31, not deductible in computing the 
taxpayer’s income for the year; 


(b) was not deducted for the purpose of computing the tax- 
payer’s taxable income for the taxpayer’s taxation year in which 
the partnership’s taxation year in which the land was disposed of 
ended, or for any preceding taxation year of the taxpayer, 


(c) did not exceed that proportion of the total of 


(i) taxes (other than income or profits taxes or taxes imposed 
by reference to the transfer of the property) paid by the part- 
nership in its taxation year ending in the year or payable by it 
in respect of that taxation year to a province or a Canadian 
municipality in respect of the property, and 

(ii) interest paid by the partnership in its taxation year ending 
in the year or payable by it in respect of that taxation year, 
pursuant to a legal obligation to pay interest on borrowed 
money used to acquire the property or on any amount as Con- 


sideration payable for the property, 


Income Tax Act, Part I, Division B 


(to the extent that the taxes and interest were included in com- 
puting the loss of the partnership for that taxation year from the 
farming business), that 


(iii) the taxpayer’s loss from the farming business for the 
year 


is of 
(iv) the partnership’s loss from the farming business for its 
taxation year ending in the year; and 


(d) did not exceed the remainder obtained when 


(i) the total of each of the taxpayer’s losses from the farming 
business for taxation years preceding the year (to the extent 
that those losses are included in computing the amount deter- 
mined under this section in respect of the taxpayer) 


is deducted from 


(ii) twice the amount of the taxpayer’s taxable capital gain 
from the disposition of the land. 


Related Provisions: 53(1)(i) — Corresponding rule for non-partnerships — addition 
to ACB; 96(1.01)(a) — Income allocation to former partner; 96(1.1) — Allocation of 
share of income to retiring partner; 111(7) — Limitation. 


History: S. 101 amended by 2001, c. 17, s. 77 to replace the reference to the fraction 
“3/4” with a reference to the fraction “1/2” and by replacing the reference to the ex- 
pression “4/3 of’ with a reference to the word “twice”, applicable to taxation years that | 
end after February 27, 2000 except that, in applying it to a taxpayer’s taxation year that 
includes February 28, 2000 or October 17, 2000, or began after February 28, 2000 and: 
ended before October 17, 2000, 


(a) the reference to the fraction ~ 1/2” shall be read as a reference to the fraction in 
para. 38(a), as amended by 2001, c. 17, that applies to the taxpayer for the year; 
and . 


(b) the reference to the word “twice” shall be read as a reference to the expression 
“the fraction that is the reciprocal of the fraction in para. 38(a), as amended by 
2001, c. 17, that applies to the taxpayer for the year, multiplied by”. 


Definitions [s. 101]: “amount”, “borrowed money”, “business”, “farming” — 
248(1); “member” — 102(2); “property” — 248(1); “province” — Interpretation Aci 
35(1); “taxable capital gain” — 38(a), 248(1): “taxable income” — 2(2), 248(1); “taxa: 
tion year” — 249; “taxpayer” — 248(1). 
102. (1) Definition of “Canadian partnership” — In this sub: 
division, “Canadian partnership” means a partnership all of the 
members of which were, at any time in respect of which the expres 
sion is relevant, resident in Canada. 


Related Provisions: 80(1) — “Eligible Canadian partnership”; 94(4)(b) [proposed 
— Deeming non-resident trust to be resident in Canada does not apply to para. (b) 
96(8) — Anti-avoidance rules; 212(13.1)(b) — Non-Canadian partnership deeme 
non-resident for withholding tax purposes; 248(1)“Canadian partnership” — Definitio: 
applies to entire Act; Income Tax Conventions Interpretation Act 6.2 — Partnershi 
with Canadian resident partner cannot be resident in another country. 


(2) Member of a partnership — In this subdivision, a referenc 
to a person or a taxpayer who is a member of a particular partne: 
ship shall include a reference to another partnership that is a men 
ber of the particular partnership. | 
Selected Cases [s. 102]: Randall v. R., [1985] ! C.T.C. 268 (FCTD) (Noaresilel 
member not actively participating in business taxed as if carrying on business in Ca, 
ada where participating in profits). | 
Definitions [s. 102]: “Canada” — 255; “person” — 248(1); “resident in Canada” -” 
250; “taxpayer” — 248(1). 
Interpretation Bulletins [s. 102]: IT-123R6: Transactions involving eligible capi 
property; IT-338R2: Partnership interests — effects on adjusted cost base result’ 
from the admission or retirement of a partner (archived), IT-413R: Election by mei! 
bers of a partnership under subsection 97(2); IT-417R: Merger of partnerships. — 
103. (1) Agreement to share income, etc., So as to reduc 
or postpone tax otherwise payable — Where the members 

a partnership have agreed to share, in a specified proportion, ai 
income or loss of the partnership from any source or from source 
in a particular place, as the case may be, or any other amount | 
respect of any activity of the partnership that is relevant to the col 
putation of the income or taxable income of any of the membe 
thereof, and the principal reason for the agreement may reasonat 
be considered to be the reduction or postponement of the tax i 
might otherwise have been or become payable under this Act, {| 
share of each member of the partnership in the income or loss, 
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the case may be, or in that other amount, is the amount that is rea- 
sonable having regard to all the circumstances including the propor- 
tions in which the members have agreed to share profits and losses 
of the partnership from other sources or from sources in other 
places. 


Related Provisions: 96(1.01)(a) — Income allocation to former partner; 103(2) — 
Meaning of “losses”; 248(1) — Definition of “specified proportion”. 


Selected Cases [subsec. 103(1)]: XCO Investments Ltd. v. R., [2006] 1 C.T.C. 
2220 (TCC) (“Reasonable” depends on circumstances and not ministerial discretion); 
Signum Communications Inc. v. Canada. [1991] 2 C.T.C. 31 (FCA) (Limited partner’s 
losses not limited by amount of capital contribution), 


I.T. Technical News: 30 (computation/allocation of partnership income and losses). 


(1.1) Agreement to share income, etc., in unreasonable 
proportions — Where two or more members of a partnership who 
are not dealing with each other at arm’s length agree to share any 
income or loss of the partnership or any other amount in respect of 
any activity of the partnership that is relevant to the computation of 
the income or taxable income of those members and the share of 
-any such member of that income, loss or other amount is not rea- 
sonable in the circumstances having regard to the capital invested in 
or work performed for the partnership by the members thereof or 
such other factors as may be relevant, that share shall, notwithstand- 
ing any agreement, be deemed to be the amount that is reasonable 
in the circumstances. 


Related Provisions: 96(1.01)(a) — Income allocation to former partner. 


Selected Cases [subsec. 103(1.1)]: Archbold v. Canada, MOQ WCU peep 
(TCC) (No legal impediment to partner’s drawing salary from partnership). 


Interpretation Bulletins: IT-231R2: Partnerships — partners not dealing at arm’s 
length. 


(2) Definition of “losses” — For the purposes of this section, the 
word “losses” when used in the expression “profits and losses” 


means losses determined without reference to other provisions of 
this Act. 


Related Provisions: 96(1.1) — Allocation of share of income to retiring partner. 


Jefinitions [s. 103]: “amount” — 248(1); “arm’s length” — 251(1); “assessment” — 
'48(1); “losses” — 103(2); “member” — 102(2); “specified proportion” — 248(1): 
‘taxable income” — 2(2), 248(1), 


nterpretation Bulletins: IT-338R2: Partnership interests — effects on adjusted cost 
lase resulting from the admission or retirement of a partner (archived). 


Subdivision k — Trusts and Their 
Beneficiaries 


04. (1) Reference to trust or estate — In this Act, a reference 
) a trust or estate (in this subdivision referred to as a “trust”) shall, 
nless the context otherwise requires, be read to include a reference 
) the trustee, executor, administrator, liquidator of a succession, 
eir or other legal representative having ownership or control of the 
ust property, but, except for the purposes of this subsection, sub- 
*ction (1.1), subparagraph (b)(v) of the definition “disposition” in 
ibsection 248(1) and paragraph (k) of that definition, a trust is 
zemed not to include an arrangement under which the trust can 
‘asonably be considered to act as agent for all the beneficiaries 
ider the trust with respect to all dealings with all of the trust’s 
Operty unless the trust is described in any of paragraphs (a) to 
1) of the definition “trust” in subsection 108(1). 


lated Provisions: 75(2) — Revocable or reversionary trust; 94(3) — Non-resi- 
it trust deemed resident in Canada: 94(3)(a) [proposed] — Trust deemed resident in 
nada; 104(1.1) — Restricted meaning of “beneficiary”; 108(1) — Meaning of 
was; 122(1) — High rate of tax for inter vivos trusts: 128(1)(b), 128(2)(b) — Estate 
bankrupt deemed not to be a trust or estate; 146.1(1)“trust’”” — RESPs — meaning of 
rast”; 233,2(4) — Reporting requirement re transfers to foreign trust; 233.6(1) — Re- 
ting requirement re distributions from foreign trust; 248(1)disposition’(b)(v) — 
ete trustee ceasing to act as agent of beneficiary; 248(1)‘‘estate” — Definition ap- 
'S to entire Act; 248(1)‘trust’”” — Definition applies to entire Act; 248(3) — Deemed 

tS in Quebec; 251(1)(b) — Personal trust and beneficiary deemed not to deal at 
-s length. 
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History: Subsec. 104(1) amended by 2001, c. 17, subsec. 78(1), applicable to 1998 er 
Seq., except that in connection with transfers of property that occur before December 
24, 1998, subsec. 104(1) shall be read as follows: 
(1) In this Act, a reference to a trust or estate (in this subdivision referred toasa 
“trust”) shall, unless the context otherwise requires, be read te include a refer- 
ence to the trustee, executor, administrator, liquidator of the succession, heir or 
other legal representative having ownership or control of the trust property. 


Subsec. 104(1) formerly read: 
(1) In this Act, a reference to a trust or estate (in this subdivision referred to as a 
“trust”) shall be read as a reference to the trustee or the executor, administrator, 
heir or other legal representative having ownership or control of the trust 
property. 

Interpretation Bulletins: IT-216: Corporation holding property as agent for share- 

holder (archived); IT-447: Residence of a trust or estate. 


I.T. Technical News: 7 (revocable living trusts, protective trusts, bare trusts). 


(1.1) Restricted meaning of “beneficiary” — Notwithstanding 
subsection 248(25.1) and for the purposes of subsection (1), para- 
graph (4)(a.4), subparagraph 73(1.02)(b)(ii) and paragraph 
107.4(1)(e), a person or partnership is deemed not to be a benefici- 
ary under a trust at a particular time where the person or partnership 
is beneficially interested in the trust at the particular time solely be- 
cause of 


_ Proposed Amendment — 104(1.1) opening words 


(1.1) Restricted meaning of “beneficiary” — Notwithstand- 
ing subsection 248(25), for the purposes of subsection (1), para- 
graph (4)(a.4), subparagraph —73(1.02)(b)ii) and paragraph 
107.4(1)(e), a person or partnership is deemed not to be a benefi- 
ciary under a trust at a particular time if the person or partnership 
is beneficially interested in the trust at the particular time solely 
because of - 

Application: The July 18, 2005 draft legisla 
will amend the opening words of subse 
1998 et seq. _ 
Technical Notes: Subsection 104(1.1) applies for the purpose of identifying bene- 
ficiaries under a trust for the Purposes of subsection 104(1), subparagraph 
73(1.02)(b)(ii) and paragraphs 104(4)(a.4) and 107.4(1)(e). 
Subsection 104(1.1) is amended to clarify that it applies notwithstanding subsection 
248(25). Subsection 248(25) describes, for other purposes of the Act, the circum- 
stances in which a person or partnership is considered to be “beneficially interested” 
in a trust. 


- technical), subsec. 93(1), 
ead as above, applicable to 


(a) a right that may arise as a consequence of the terms of the 
will or other testamentary instrument of an individual who, at 
the particular time, is a beneficiary under the trust; 


(b) a right that may arise as a consequence of the law governing 
the intestacy of an individual who, at that time, is a beneficiary 
under the trust; 


(c) a right as a shareholder under the terms of the shares of the 
capital stock of a corporation that, at the particular time, is a 
beneficiary under the trust; 


(d) a right as a member of a partnership under the terms of the 
partnership agreement, where, at the particular time, the partner- 
ship is a beneficiary under the trust; or 


(e) any combination of rights described in paragraphs (a) to (d). 


History: Subsec. 104(1.1) added by 2001, c. 17, subsec. 78(1), applicable to 1998 er 
Seq. 


(2) Taxed as individual — A trust shall, for the purposes of this 
Act, and without affecting the liability of the trustee or legal repre- 
sentative for that person’s own income tax, be deemed to be in re- 
spect of the trust property an individual, but where there is more 
than one trust and 


(a) substantially all of the property of the various trusts has been 
received from one person, and 


(b) the various trusts are conditioned so that the income thereof 
accrues or will ultimately accrue to the same beneficiary, or 
group or class of beneficiaries, 


such of the trustees as the Minister may designate shall, for the pur- 
poses of this Act, be deemed to be in respect of all the trusts an 


S. 104(2) 


individual whose property is the property of all the trusts and whose 


income is the income of all the trusts. 
Related Provisions: 127.53(2), (3) — Multiple trusts must share minimum tax ex- 
emption; 248(1)‘individual” — Trust is an individual. 

Regulations: 204 (information return). 

interpretation Bulletins: If-406R2: Tax payable by an inter vivos trust, IT-447: 
Residence of a trust or estate. 

Forms: T3: Statement of trust income allocations and designations; T3-ADJ: T3 ad- 
justment request, T3 SCH 9: Income allocations and designations to beneficiaries. 


(3) [Repealed under former Act] 


(4) Deemed disposition by trust — Every trust is, at the end of 
each of the following days, deemed to have disposed of each pro- 
perty of the trust (other than exempt property) that was capital pro- 
perty (other than excluded property or depreciable property) or land 
included in the inventory of a business of the trust for proceeds 
equal to its fair market value (determined with reference to subsec- 
tion 70(5.3)) at the end of that day and to have reacquired the pro- 
perty immediately after that day for an amount equal to that fair 
market value, and for the purposes of this Act those days are 


(a) where the trust 

(i) is a trust that was created by the will of a taxpayer who 
died after 1971 and that, at the time it was created, was a 
trust, 

(i.1) is a trust that was created by the will of a taxpayer who 
died after 1971 to which property was transferred in circum- 
stances to which paragraph 70(5.2)(b) or (d) or (6)(d) applied 
and that, immediately after any such property vested indefea- 
sibly in the trust as a consequence of the death of the tax- 
payer, was a trust, 


paragraph 
began befo 
mediately after any su 


tion years that begin after 2002, 


Technical Notes: Subsection 104(4) sets out what is generally referred to as the 
“21-year deemed realization rule” for trusts. The purpose of subsection 104(4) is to 
prevent the use of trusts to defer indefinitely the recognition for tax purposes of gains 
accruing on capital property. Subsection 104(4) generally treats capital property of a 
trust (other than certain trusts for the benefit of a spouse or common-law partner) as 
having been disposed of and reacquired by the trust every 21 years at the property's 
fair market value. — oo Cs. 
Subparagraph 104(4)(a)(i.1) is amended to apply to a trust to which property is trans- 
ferred in circumstances to which paragraph 70(5.2)(c) applied. It is also amended to 
ensure that it continues to apply to a trust to which property was transferred in cir- 
i paragraphs read in 


cumstances to which paragraph 70(5.2)(b) or (d) applied as those 


their application to taxation years that began before 2003. 


(ii) is a trust that was created after June 17, 1971 by a tax- 
payer during the taxpayer’s lifetime that, at any time after 
1971, was a trust, or 
(ii.1) is a trust (other than a trust the terms of which are de- 
scribed in clause (iv)(A) that elects in its return of income 
under this Part for its first taxation year that this subpara- 
graph not apply) that was created after 1999 by a taxpayer 
during the taxpayer’s lifetime and that, at any time after 
1999, was a trust 


under which 


(iii) the taxpayer’s spouse or common-law partner was enti- 
tled to receive all of the income of the trust that arose before 
the spouse’s or common-law partner’s death and no person 


except the spouse or common-law partner could, before the 
spouse’s or common-law partner’s death, receive or other- 
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wise obtain the use of any of the income or capital of the 
trust, or 


(iv) in the case of a trust described in subparagraph (ii.1) cre- | 
ated by a taxpayer who had attained 65 years of age at the 
time the trust was created, 


(A) the taxpayer was entitled to receive all of the income 
of the trust that arose before the taxpayer’s death and no 
person except the taxpayer could, before the taxpayer’s 
death, receive or otherwise obtain the use of any of the 
income or capital of the trust, 


(B) the taxpayer or the taxpayer’s spouse was, in combi- 
nation with the spouse or the taxpayer, as the case may 
be, entitled to receive all of the income of the trust that — 
arose before the later of the death of the taxpayer and the | 
death of the spouse and no other person could, before the — 
later of those deaths, receive or otherwise obtain the use 
of any of the income or capital of the trust, or ! 


(C) the taxpayer or the taxpayer’s common-law partner 
was, in combination with the common-law partner or the | 
taxpayer, as the case may be, entitled to receive all of the 
sncome of the trust that arose before the later of the death | 
of the taxpayer and the death of the common-law partner | 
and no other person could, before the later of those | 
deaths, receive or otherwise obtain the use of any of the | 
income or capital of the trust, 


the day on which the death or the later death, as the case may be, 
occurs; i 
(a.1) where the trust is a pre-1972 spousal trust on January 1, 
1993 and the spouse or common-law partner referred to in the: 
definition “pre-1972 spousal trust” in subsection 108(1) in re- 
spect of the trust was ‘y 


(i) in the case of a trust created by the will of a taxpayer, 


alive on January 1, 1976, and 
(ii) in the case of a trust created by a taxpayer during the 


taxpayer’s lifetime, alive on May 26, 1976, 


the day that is the later of 
(ii) the day on which that spouse or common-law partne) 
dies, and 


(iv) January 1, 1993; 


(a.2) where the trust makes a distribution to a beneficiary in re. 
spect of the beneficiary’s capital interest in the trust, it is reason 
able to conclude that the distribution was financed by a liabilit 
of the trust and one of the purposes of incurring the liability wa 
to avoid taxes otherwise payable under this Part as a conse 
quence of the death of any individual, the day on which the dis 
tribution is made (determined as if a day ends for the trust im 
mediately after the time at which each distribution is made b 


the trust to a beneficiary in respect of the beneficiary’s capite 
interest in the trust); a 


(a.3) where property (other than property described in any | 
subparagraphs 128.1(4)(b)G) to (iii)) has been transferred by. 
taxpayer after December 17, 1999 to the trust in circumstance 
to which subsection 73(1) applied, it is reasonable to concluc 
that the property was so transferred in anticipation that the ta’ 
payer would subsequently cease to reside in Canada and the fa’ 
payer subsequently ceases to reside in Canada, the first day aft) 
that transfer during which the taxpayer ceases to reside in Ca’ 
ada (determined as if a day ends for the trust immediately aft’ 
each time at which the taxpayer ceases to be resident © 
Canada); | 


(a.4) where the trust is a trust to which property was transfert 
by a taxpayer who is an individual (other than a trust) in circu! 
stances in which section 73 or subsection 107.4(3) applied, 1) 
transfer did not result in a change in beneficial ownership of tl 
property and no person (other than the taxpayer) or partners] 
has any absolute or contingent right as a beneficiary under |) 


+ 
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trust (determined with reference to subsection (1.1)), the day on 


which the death of the taxpayer occurs; 


Proposed Addition — 104(4)(a ee 
(a5) where the trust is deemed by subsection 94(3) to be resi- 
_ dent in Canada for a taxation year for the purpose of com 
ing the trust’s income for the taxation’ 
taxation year) on which, because a contrib 
‘graph, as defined by subsection 94(1)) eithe 
dent in Canada or ceases to be a contribut 
cause of the application at any tim 
there is no resident contributor (in this par 
by subsection 94(1)) to the trust (or the only 
tors to the trust are entities (in this paragrap 
ubsection 94(1)) each of which is an entity the 
amount recoverable from ‘which: under the pr 
to in paragraph 94(3)(d) is limited to the entities’ rec 
_ its determined under subsection 94(8)), unless ; sec 
applies in respect of | tributor ceasing on th 
resident contribut 


)). However, no deemed disposition ‘will occur under 
section 94(5) applies in respect of ‘the contributor ceasi 
’sident contributor of the trust. For more information on sectio 


\entary on that section. 


e 


(b) the day that is 21 years after the latest of 
(i) January 1, 1972, 
| (ii) the day on which the trust was created, and 
| (ii1) where applicable, the day determined under paragraph 
(a), (a.1) or (a.4) as those paragraphs applied from time to 
time after 1971; and 
(c) the day that is 21 years after any day (other than a day deter- 
mined under any of paragraphs (a) to (a.4)) that is, because of 


this subsection, a day on which the trust is deemed to have dis- 
_ posed of each such property. 


egard to days determined withou 
under any of paragraphs 104 (4)(a) to (a5), 


lated Provisions: 53(4) — Effect on ACB of share, partnership interest or trust 
fest; 54“superficial loss”(¢) — Superficial loss rule does not apply; 70(5.3) — 
_ue of property that depends on life insurance policy; 70(6)(a) — Where transfer or 
Tibution to spouse or trust: 70(9.1) — Transfer of farm property from spouse’s trust 
ettlor’s children; 73(1.01) — Inter vivos transfer of property to spouse trust; 94 — 
tain non-resident trusts deemed resident; 104(1.1) — Restricted meaning of ‘“‘bene- 
“iy” for 104(4)(a.4); 104(4.1) — Mark-to-market property can be capital property 
104(4); 104(5) — Deemed disposition of depreciable property; 104(5.3) — Election 
Ostpone deemed disposition to 1999; 104(5.8) — Trust transfers; 104(6) — Deduc- 
in computing income of trust: 104(15)(a) — Allocable amount for preferred bene- 
try election: 107(4) — Distributions from trust: 107.4(3)(h) — Qualifying disposi- 
to a trust; 108(1) “accumulating income”; 108(1)“cost amount”’(a.1) — Cost 


S. 104(4) 


108(3) — Meaning of “income” of trust; 108(4) — Trust payment of duties and taxes; 
108(6) — Where terms of trust are varied; 127.55(e) —~ Application of minimum tax: 
132.11(4) — Amounts paid from December 16-31 by mutual fund trust to beneficiary; 
138.1(1) — Rules re segregated funds; 139.1(5) — Value of Ownership rights in insurer 
during demutualization; 159(6.1)— Election to postpone payment of tax on deemed 
disposition; 248(1)alter ego trust” Name for trust described ir 104(4)(a)(iv)(A); 
248(1)*joint spousal or Common-law partner trust” Name for trust. described in 
104(4)(a)(iv)(B); 248(8) — Occurrences as a consequence, of death; 248(9:1) — 
Whether trust created by taxpayer’s will; 248(9.2) — Meaning of “vested indefeasi- 
bly”; 252(3) — Extended meaning of “spouse”. 


History: The opening words of subsec. 104(4) amended by 2001, c. 17, subsec. 78(2), 
applicable 


(a) to days after December 23, 1998 that are determined in respect of a trust under 


subsec. 104(4), as amended: and 


(b) for the purpose of determining the cost amount to a trust after December 23, 


1998 of property, to days after 1992 that are determined in respect of the trust 
under subsec. 104(4), as amended. 


The opening words formerly read: 


(4) Every trust shall, at the end of each of the following days, be deemed to have 
disposed ofeach property of the trust that was capital property (other than ex- 
cluded property or depreciable property) or land included in the inventory of the 
trust for proceeds equal to its fair market value at the end of that day and to have 
reacquired the property immediately thereafter for an amount equal to that fair 
market’ value, and for the purposes of this Act those'days are 


Subpara. 104(4)(a)(ii.1) added ‘and the portion of para. 104(4)(a) after subpara. (ii) 
amended by the said c:17, subsec. 78(3), applicable to 2000 et seq. except that, with 
regard to a trust created by a taxpayer at a particular time in 2000 for the benefit of 
another individual, subparas. 104(4)(a)(iii) and (iv) shall be read without reference to 
the words “or common-law partner” and “or common-law partner’s” and to cl. 
104(4)(a)(iv)(C), unless, because of an election under s. 144 of 2000, c. 12 [see History 
to 248(1)common-law partner”}, ss. 130 to 142 of that Act applied at the particular 


time to the taxpayer and the other individual. The portion after subpara. (ii) formerly 
read: 


under which 


(iii) the taxpayer’s Spouse or common-law partner was entitled to receive all 
of the income of the trust'that arose. before the’ Spouse’s or common-law 
partner’s death, and 


(iv) no person except the Spouse, or common-law. partner could; before the 
spouse’s or common-law partner’s death, receive or otherwise obtain the use 
of any of the income or capital of the trust, 


the day on which the spouse or common-law partner dies; 


Paras. 104(4)(a.2) to (a.4) added by the said c. 17, subsec. 78(4), paras. (a.2) and (a.3) 
applicable to days after December 17, 1999 that are determined in respect of the trust 
under subsection 104(4), as amended: and para. (a.4) applicable to 2000 ef seg., and, 
where a trust elects in writing and files the election with the Minister of National Reve- 
nue on or before March 31, 2001 (or at any later time that is acceptable to the Min- 
ister), applicable after December 23, 1998. 


Subpara. 104(4)(b)(iii) amended by the said’c. 17, subséc. 78(5), applicable to 2000 er 
seq., and, where a trust elects in writing and files the election with the Minister of 
National Revenue on or before March 31, 2001 (or at any later time that is acceptable 
to the Minister), applicable after December 23,1998. The subpara. formerly read: 


(iii) where applicable, the day determined under paragraph (a) or:(a.1) a§ those 
paragraphs applied from time to time after 1971: and 


Para. 104(4)(c) amended by the said c. 17, subsec. 78(6), applicable to 2000 et seq. The 
para. formerly read: 


(c) the day that is 21 years after any day (other than a day determined under 
paragraph (a) or (a.1)) that is, because of this subsection, a day on which the trust 
is deemed to have disposed of each such property. 


Subsec. 104(4) amended by 2000, c. 12, Sch. 2,8. 1, to replace “spouse” with “spouse 
or common-law partner”, and by Sch. 2,'s. 7 to replace “spouse’s” with “spouse’s or 
common-law partner’s”, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)*common-law partner’. 


Subpara. 104(4)(a)(i.1) amended. by 1998, c. 19, subsec. 127(1), applicable to acquisi- 
tions and dispositions that occur after 1992. Subpara. 104(4)(a)(i.1) formerly read: 


(i.1) is a trust that was created by the will of a taxpayer who died after 1971 to 
which property was transferred in circumstances to which paragraph 70(5.2)(d) 
or (f) or (6)(d) applied and that, immediately after any such property vested inde- 
feasibly in the trust as a consequence of the death of the taxpayer, was a trust, or 


Para. 104(4)(a.1)'amended by 1996, c. 21, subsec. 18(1), applicable to trust taxation 
years that end after February 11, 1991. The para. formerly read: 


(a.1) where the trust is a pre-1972 spousal trust on January 1, 


1993, the day that 
is the later of 


(i) the day on which the’ spouse referred to in the definition “pre- 1972 
spousal trust” in subsection, 108(1) in respect of the trust dies, and 


unt before death of taxpayer; 108(1)*trust” — Exclusions to meaning of “trust”; 
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(ii) January 1, 1993; 


S. 104(4) Income Tax Act, 


Subpara. 104(4)(b)(iii) amended by 1996, c. 21, subsec. 18(2), applicable to trust taxa- 
tion years that end after February 11, 1991. The subpara. formerly read: 


(iii) where applicable, the day determined under paragraph (a) or (a.1); and 


Subsec. 104(4) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 42(1), applica- 
ble to taxation years of trusts ending after February 11, 1991 except that para. 104(4)(a) 
as amended does not apply in respect of any trust described therein because of subpara. 
(i.1) thereof where the spouse who was the beneficiary of that trust died before Decem- 
ber 21, 1991. Subsec. (4) formerly read: 


(4) Deemed disposition by a trust — Every trust shall, on each of the follow- 
ing days, be deemed to have disposed of each property of the trust that was capi- 
tal property (other than depreciable property) or land included in the inventory of 
the trust for proceeds equal to its fair market value on that day and to have reac- 
quired the property immediately thereafter for an amount equal to that fair mar- 
ket value, and for the purposes of this Act those days are 


(a) where the trust 


(i) is a trust created by the will of a taxpayer who died after December 
31. 1971 and that, at the time it was created, was a trust, or 


(ii) is a trust created by a taxpayer during the taxpayer’s lifetime, other 
than a trust described in subsection 122(2), that, at any time after 1971, 
was a trust 

under which 
(iii) the taxpayer's spouse was entitled to receive all of the income of the 
trust that arose before the spouse’s death, and 


(iv) no person except the spouse could, before the spouse’s death, re- 
ceive or otherwise obtain the use of any of the income or capital of the 
trust, 


the day on which the spouse dies; 
(b) the day that is 21 years after the latest of 
(i) January 1, 1972, 
(ii) the day on which the trust was created, and 
(iii) where applicable, the day referred to in paragraph (a); and 


(c) the day that is 21 years after any day that is, by virtue of this subsection, 
a day on which the trust is deemed to have disposed of each such property. 


Interpretation Bulletins: IT-120R6: Principal residence; IT-286R2: Trusts — 
amounts payable; IT-325R2: Property transfers after separation, divorce and annul- 
ment: IT-349R3: Intergenerational transfers of farm property on death; IT-370: 
Trusts — capital property owned on December 31, 1971 (archived); IT-381R3: 
Trusts — capital gains and losses and the flow-through of taxable capital gains to bene- 
ficiaries: IT-394R2: Preferred beneficiary election; IT-449R: Meaning of “vested inde- 
feasibly” (archived); IT-465R — Non-resident beneficiaries of trusts. 


Advance Tax Rulings: ATR-38: Distribution of all of the property of an estate. 


Forms: T1055: Summary of deemed realizations. 


Technica 
deemed dis 


a participating interest of the trust and the trust is deemed to have d 
interest because of the application of subsecti 
“deferral amount” in applying subsection 94.2(4). 


P @ 
sed of the 


(5) Depreciable property [deemed disposition] — Every 
trust is, at the end of each day determined under subsection (4) in 
respect of the trust, deemed to have disposed of each property of the 
trust (other than exempt property) that was a depreciable property 
of a prescribed class of the trust for proceeds equal to its fair market 
value at the end of that day and to have reacquired the property 
immediately after that day at a capital cost (in this subsection re- 
ferred to as the “deemed capital cost”) equal to that fair market 
value, except that 


(a) where the amount that was the capital cost to the trust of the 
property immediately before the end of the day (in this para- 
graph referred to as the “actual capital cost”) exceeds the 


n 104(4), there is a recognition of the _ 


Part I, Division B 


deemed capital cost to the trust of the property, for the purpose 
of sections 13 and 20 and any regulations made for the purpose 
of paragraph 20(1)(a) as they apply in respect of the property at 
any subsequent time, 


(i) the capital cost to the trust of the property on its reacquisi- 
tion shall be deemed to be the amount that was the actual 
capital cost to the trust of the property, and 


(ii) the excess shall be deemed to have been allowed under — 
paragraph 20(1)(a) to the trust in respect of the property in — 
computing its income for taxation years that ended before the 
trust reacquired the property, 


(b) for the purposes of this subsection, the reference to “at the 
end of a taxation year” in subsection 13(1) shall be read as a — 
reference to “at the particular time a trust is deemed by subsec- 
tion 104(5) to have disposed of depreciable property of a pre- 
scribed class”; and 


(c) for the purpose of computing the excess, if any, referred to in | 
subsection 13(1) at the end of the taxation year of a trust that 
included a day on which the trust is deemed by this subsection to 
have disposed of a depreciable property of a prescribed class, 
any amount that, on that day, was included in the trust’s income 
for the year under subsection 13(1) as it reads because of para- 
graph (b), shall be deemed to be an amount included under sec- _ 
tion 13 in the trust’s income for a preceding taxation year. 


Related Provisions: 70(9.1) — Transfer of farm property from spouse’s trust to 
settlor’s children; 104(5.3)— Election by trust to postpone deemed disposition; 
104(5.8) — Trust transfers; 104(6) — Deduction in computing income of trust; 
108(1) — “accumulating income”: 108(1)“cost amount’(a.1) — Cost amount before 
death of taxpayer; 108(1)“trust” — Exclusions to meaning of “trust”; 108(6) — Where 
terms of trust are varied. 


History: The opening words of subsec. 104(5) amended by 2001, c. 17, subsec. 78(7), 
applicable to days after December 23, 1998 that are determined under subsection 
104(4), as amended. The opening words formerly read: 


(5) Idem [depreciable property] — Every trust shall, at the end of each day 
determined under subsection (4) in respect of the trust, be deemed to have dis- 
posed of each property of the trust that was a depreciable property of a pre- 
scribed class of the trust for proceeds equal to its fair market value at the end of 
that day and to have reacquired the property immediately thereafter at a capital , 
cost (in this subsection referred to as the “deemed capital cost”) equal to that fair 
market value, except that 


Subparas. 104(5)(a)(i) and (ii) substituted by 1994, c. 21, subsec. 46(1), applicable tc 
days determined under subsec. 104(4) that are after 1992. Those subparas. formerly: 


read: 
{ 


(i) the capital cost to the trust of the property shall be deemed to be the amount 
that was the actual capital cost to the trust of the property, and 


(it) the excess shall be deemed to have been allowed to the trust in respect of the | 
property under paragraph 20(1)(a) in computing income for taxation years before 
the reacquisition by the trust of the property, and any other amount allowed to ~ 
the trust in respect of the property under that paragraph in computing income for 
those years shall be deemed to be nil; | 


Subsec. 104(5) amended by 1994, c. 7, Sch. VHI (1993, c. 24), subsec. 42(1), applicé 
ble to taxation years of trusts ending after February 11, 1991 except that with respect t 
those days determined under subsec. 104(4) (as amended) that are before 1993, subse’ 
104(5) shall be read without reference to the amendments made by subsection (1), an. 
the portion of subsec. 104(5) preceding para. (c) shall be read as follows: 


(5) Every trust shall, at the end of each day determined under subsection (4) in 
respect of the trust, be deemed to have disposed of all depreciable property of a 
prescribed class of the trust for proceeds equal to \ 


(a) where the fair market value of that property at the end of the day exceeds | 
the undepreciated capital cost thereof to the trust at the end of the day, the’ 
amount of that undepreciated capital cost plus '/2 of the excess, and 


(b) in any other case, the fair market value of that property at the end of that. 
day plus '/2 of the amount, if any, by which the undepreciated capital cost 
thereof to the trust at the end of that day exceeds that fair market value, 


and to have reacquired each such depreciable property of that class immediately, 
thereafter at a capital cost (in this subsection referred to as the “deemed capita _ 
cost”) equal to that proportion of the proceeds determined under paragraph (a) ©! 
(b), as the case may be, that the amount that was the fair market value of tha 
property is of the total of the amounts that were the fair market values of al | 
properties of that class at the end of that day, except that { 
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Subsec. 104(5) formerly read: 


(5S) Idem — Every trust shall, on each day determined under subsection (4) in 
respect of the trust, be deemed to have disposed of all depreciable property of a 
prescribed class of the trust for proceeds equal to, 


(a) where the fair market value of that property on that day exceeds the un- 
depreciated capital cost thereof to the trust on that day, the amount of that 
undepreciated capital cost plus '/2 of the amount of the excess, and 


(b) in any other case, the fair market value of that property on that day plus 
2 of the amount, if any, by which the undepreciated capital cost thereof to 
the trust on that day exceeds that fair market value, 


and to have reacquired each such depreciable property of that class immediately 
thereafter at a capital cost (in this, subsection referred to as the “deemed capital 
cost”) equal to that proportion of the proceeds determined under paragraph (a) or 
(b), as the case may be, that the amount that was the fair market value of that 
property on that day is of the total of the amounts that were the fair market val- 
ues of all properties of that class on that day, except that 


(c) where the amount that was the capital cost to the trust of any particular 
property of that class exceeds the deemed capital cost to the trust of the 
property, for the purposes of sections 13 and 20 and any regulations made 
under paragraph 20(1)(a) as they apply in respect of the property at any sub- 
sequent time, 


(i) the capital cost to the trust of the property shall be deemed to be the 
amount that was the capital cost to the trust of the property, and 


(ii) the excess shall be deemed to have been allowed to the trust in re- 
spect of the property under paragraph 20(1)(a) in computing income for 
taxation years before the reacquisition by the trust of the property, and 
any other amount allowed to the trust in respect of the property under 
that paragraph in computing income for those years shall be deemed, to 
be nil, 


(d) for the purposes of this subsection, the words “at the end of a taxation 
year,” in subsection 13(1) shall be deemed to read “at the particular time a 
trust is deemed by subsection 104(5) to have disposed of depreciable pro- 
perty of a prescribed class,” and “ 


(e) for the purpose of computing the excess, if any, referred to in subsection 
13(1) at the end of the taxation year of a trust that included a day on which 
the trust is deemed by. this subsection to. have disposed of all depreciable 
property of a prescribed class, any amount that, on that day, was included in 
the trust’s income for the year by virtue of subsection 13(1) as it reads by 
virtue of paragraph (d), shall be deemed to be an amount included in the 
taxpayer's income by virtue of section 13 for a prior taxation year. 


nterpretation Bulletins: IT-286R2: Trusts — amount payable; IT-349R3: In- 
ergenerational transfers of farm property on death; IT-381R3: Trusts — capital gains 
ind losses and the flow-through of taxable capital gains to beneficiaries; IT-394R2: 
referred beneficiary election; IT-465R: Non-resident beneficiaries of trusts. 


“orms: T1055: Summary of deemed realizations. 


5.1) Idem [NISA Fund No. 2] — Every trust that holds an inter- 
st in a NISA Fund No. 2 that was transferred to it in circumstances 
0 which paragraph 70(6.1)(b) applied shall be deemed, at the end 
‘f the day on which the spouse or common-law partner referred to 
1 that paragraph dies (in this subsection referred to as the “spouse 
‘T common-law partner”), to have been paid an amount out of the 
und equal to the amount, if any, by which 


(a) the balance at the end of that day in the fund so transferred 
xceeds 


(b) such portion of the amount described in paragraph (a) as is 
deemed by subsection (14.1) to have been paid to the spouse or 
common-law partner. 


elated Provisions: 104(5.8) — Trust transfers; 104(6) — Deduction in computing 
come of trust; 252(3) — Extended meaning of “spouse”. 


istory: Subsec. 104(5.1) amended by 2000, c. 12, Sch. 2, s. 1, to replace ‘‘spouse” 
ith “spouse or common-law partner’, applicable to 2001 et seg., in force July 31, 
100. See also the transitional rules reproduced in the History to 248(1)common-law 
rtner”, 


\bsec. 104(5.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec, 42(2), applicable 
1991 et seq. 


ms: T1055: Summary of deemed realizations. 
. e,e 
2) Resource property [deemed disposition] — Where at 


& end of a day determined under subsection (4) in respect of a 
Ist, the trust owns a Canadian resource property (other than an 


S. 104(5.2) 


exempt property) or a foreign resource property (other than an ex- 

empt property), 
(a). for the purposes of determining the amounts under subsec- 
tion 59(1), paragraphs 59(3.2)(c) and (c.1), subsections 66(4) 
and 66.2(1), the definition “cumulative Canadian development 
expense” in subsection 66.2(5), the definition “cumulative for- 
eign resource expense” in subsection 66.21(1), subsection 
66.4(1) and the definition “cumulative Canadian oil and gas pro- 
perty expense” in subsection 66.4(5), the trust is deemed 


(i) to have a taxation year (in this subsection referred to as 
the “old taxation year”) that ended at the end of that day and 
a new taxation year that begins immediately after that day, 
and 


(ii) to have disposed, immediately before the end of the old 
taxation year, of each of those properties for proceeds that 
became receivable at that time equal to its fair market value 
at that time and to have reacquired, at the beginning of the 
new taxation year, each such property for an amount equal to 
that fair market value; and 


(b) for the particular taxation year of the trust that included that 
day, the trust shall 


(i) include in computing its income for the particular taxation 
year the amount, if any, determined under paragraph 
59(3.2)(c) in respect of the old taxation year and the amount 
so included shall, for the purposes of the determination of B 
in the definition “cumulative Canadian development ex- 
pense” in subsection 66.2(5), be deemed to have been in- 
cluded in computing its income for a preceding taxation year, 


(i.1) include in computing its income for the particular taxa- 
tion year the amount, if any, determined under paragraph 
59(3.2)(c.1) in respect of the old taxation year and the 
amount so included is, for the purpose of determining the 
value of B in the definition “cumulative foreign resource ex- 
pense” in subsection 66.21(1), deemed to have been included 
in computing its income for a preceding taxation year, and 


(i1) deduct in computing its income for the particular taxation 
year the amount, if any, determined under subsection 66(4) 
in respect of the old taxation year and the amount so de- 
ducted shall, for the purposes of paragraph 66(4)(a), be 
deemed to have been deducted for a preceding taxation year. 


Related Provisions: 104(5.3) — Election: 104(5.8) — Trust transfers; 104(6) — 
Deduction in computing income of trust: 108(1) — “accumulating income”; 108(1) — 
“trust”; 108(6) — Where terms of trust are varied. 


History: The portion of subsec. 104(5.2) before para. (b) amended by 2001, c. 17, 
subsec. 78(8), applicable to days after December 23, 1998 that are determined under 
subsec. 104(4), as amended, except that in applying para. 104(5.2)(a) to days that are in 
taxation years that begin before 2001 and that are determined under subsec. 104(4), that 
paragraph shall be read without the references to para. 59(3.2)(c.1) and the definition 
“cumulative foreign resource expense” in subsec. 66.21(1). The portion before para. (b) 
formerly read: 


(5.2) Rules for trusts [resource property] — Where on a day: determined under 
subsection (4) in respect of a trust the trust owns a Canadian resource property or 
a foreign resource property, the following rules apply: 


(a) for the purpose of determining the amounts under subsection 59(1), para- 
graph 59(3.2)(c), subsections 66(4) and 66.2(1), the definition “cumulative 
Canadian development expense” in subsection 66.2(5), subsection 66.4(1) 
and the definition “cumulative Canadian oil and gas property expense” in 
subsection 66.4(5), the trust shall be deemed 


(i) to have a taxation year (in this subsection referred to as the “old taxa- 
tion year”) that ended on that day and a new taxation year (in this sub- 
section referred to as the “new taxation year’) that commenced immedi- 
ately after that day, and 


(ii) to have disposed, immediately before the end of the old taxation 
year, of each of its Canadian resource properties and foreign resource 
properties for proceeds that become receivable at that time equal to its 
fair market value at that time and to have reacquired, at the beginning of 
the new taxation year, each such property for an amount equal to that 
fair market value; and 


Subpara. 104(5.2)(b)(i.1) added by the said c. 17, subsec. 78(9), applicable to taxation 
years that begin after 2000. 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election. 
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taxation year of the trust beginning after the first day after the disposition — 
day throughout which there is no exempt beneficiary under the trust; 

Subsec, 104(5.3) added by 1994,.c. 7, Sch. VIII (1993, c. 24), subsec. 42(3), applicable 
after February 11, 1991. | 


(5.3) Election [before 1999] — Where a trust files an election 
under this subsection in prescribed form with the Minister within 6 
months after the end of a taxation year of the trust that includes a 
day before 1999 (in this subsection referred to as the “disposition 
day”) that would, but for this subsection, be determined in respect Interpretation Bulletins: IT-381R3: Trusts — capital gains and losses and the flow- 
of the trust under paragraph (4)(a.1) in the case of a trust described through of taxable capital gains to beneficiaries; IT-394R2: Preferred beneficiary 
in that paragraph, or under paragraph (4)(b) in any other case, and es | 
there ig an exempt beneficiary under the trust on the disposition } (5.31) Revocation of election — Where a tls that has filed an 
day, election under subsection (5.3) before July 1995. applies before — 
(a) for the purposes of subsections (4) to (5.2), paragraph (6)(b) 1997 to the Minister in writing for permission to revoke the election | 
and subsection 159(6.1), the day determined under paragraph | and the Minister grants permission to revoke the election, 


(4)(a.1) or (b), as the case. may be, in respect of the trust is (a) the élection is deemed, otherwise than for the purposes of 
deemed to be the earlier of this subsection, never to have been made, 
(i) January 1, 1999, and... (b) the trust is not liable to any penalty under this Act to the 
(ii) the first day of the trust’s first taxation year that begins extent that the liability would, but for this paragraph, have in-— 
after the first day after the disposition day throughout which creased because of the revocation of the election; and 
there is no exempt beneficiary under the trust, (c) notwithstanding subsections 152(4) to (5), such assessments _ 


(b) subsection 107(2) does not apply to a distribution made by of tax, interest and penalties under this Act shall be made as are 
! necessary to take into account the consequences of the revoca-— 


the trust during the period 
(i) beginning immediately after the disposition day, and tion of the election. 
ae ; sh orth av i . 104(5.31) added ,¢. 21, subsec. 18(5), applicabl - 20, 
(ii) ending at the end of the first day after the disposition day aie Subsec, 104(5.31) added by 1996, ¢. 21, subsec. 18(5), applicable on June 26 . 
that is determined in respect of the trust under subsection (4) 
to any beneficiary (other than an individual who is an exempt 
beneficiary under the trust immediately before the time of the 


(5.4) Exempt beneficiary — For the purpose of subsection (5.3), 
an “exempt beneficiary” under a trust at a particular time is an indi- , 
vidual who is alive and a beneficiary under the trust at the particular | 


distribution); erences: 
(b.1) where the trust filed the form before March 1995, para- ‘te h f h ree a 7 
graph (b) does not apply to distributions, made by the trust after (a) in the case of a trust that was created alter \ SOU) 
February 1995; and 1991, the individual, or an individual who, otherwise than be- 
Beta i, 07.4(3) d ae di Ea th cause of subsection 252(2), is the brother or sister of the indivi- 
(c). subsection AC ) does not apply to a isposition by the dual, was alive at the earlier of 
trust during the period 
; ee ; ; 4 (i) the time the trust was created, and 
(i) beginning immediately after the disposition day, and ae : : iene rae 
end; heiend‘of the firstiday afterthe di rae (ii) the earliest of all times each of which is the’ time that 
it oe ee ie Seok oath Zoe lg fe ce nai 7” another trust was created that, before the particular time and 
that is determined in respect of the trust under subsection (4). the end of the day that would, but for subsection (5.3), be 
(d) [Repealed] determined in respect of the trust under paragraph (4)(a.1) or 
Related Provisions: 104(5.31) — Revocation of election; 104(5.4) — Exempt bene- (b), transferred property, to the trust either 
ficiary; 104(5.8) — Trust transfers; 107(2) —Rollout of’ property to beneficiaries / . 
where election not available; 108(1) —“‘trust’; 110.6(12) — Spousal trust deduction; (A) Sa Of 
220(3.2), Reg. 600(b) — Late filing -or revocation of election; 248(25.1) — Trust-to- (B) indirectly through one or more trusts, 
ust rapsigrs, ‘n circumstances in which subsection (5.8) applies; and 
History: The opening words of para. 104(5.3)(c) amended by 2001, ¢. 17, subsec. Pycthesmadridual Reena: | 
78(10), applicable to transfers made after December 23, 1998. The opening words for- (b) the individual or the individual's spouse or common-law 
merly read: | partner or former spouse or common-law partner was 
(c) subject to paragraph (d), paragraph (e) of the definition “disposition” in sec- (2) the designated contributor in respect of the trust, ‘or 
Ae tes not apply to a transfer by the trust after the disposition day during ; (ii) a grandparent, parent, brother, sister, child, niece 0 
i nephew ses oN, - 


Para. 104(5.3)(d) repealed by the said c, 17, subsec. 78(11), applicable to transfers i fRi-£ F ‘ 
made after December 23, 1998. Para. (d) formerly read: (A) of the designated. contributor in respect of the trust, 0 


(d) where (B). of the spouse or common-law partner or forme 


(i) property is transferred from the trust to another trust in circumstances to spouse Or common-law partner of the designated contrib 


which paragraph (e) of the definition. “disposition” in section 54 would, but utor in respect of the trust. 
for paragraph (c), apply, Related Provisions: 104(5.5) — Beneficiary; 104(5.6) — Designated contributo 
(ii) the other trust held no property immediately before the transfer, and 252(3) — Extended meaning of “spouse”. 
(iii) the terms of the trust immediately before the transfer are identical to the History: Subsec. 104(5.4) amended by 2000, c..12, Sch; 2, s. 2; to replace “spouse 
terms of the other trust immediately after the transfer, with “spouse or common-law partner’, applicable to 2001 et seq., in force July 3° 
paragraph (e) of the definition “disposition” in section 54 applies to the transfer 2000. See also the transitional rules reproduced in the History to 248(1)“common-la 
partner”. 


and the other trust shall be deemed to be the same trust as, and a continuation of, 
the trust. Subsec. 104(5.4) added by 1994, ¢. 7, Sch: VIII (1993, é. 24), subsec. 42(3), applicab 


The portion of subsec. 104(5.3) before para. (b) amended and para. (b.1) added by after February 11, 1991. 


1996. c. 21, subsecs. 18(3) and (4), applicable after February 11, 1991. That portion 5:5)B +s ‘ opie 
5) Beneficiary — For the purpose of subsection (5.4), a benef 
before para. (b) formerly read: c ) : O48 i. ay : aa 49 Sat 

ciary under a trust is an individual who is beneficially interested 


(5.3) Election — Where a trust so elects in prescribed form filed with the Min- 3 Sas 
ister within 6 months after the end of a taxation year of the trust that includes a the trust, except that an individual shall be deemed not to be a ben 
ficiary under a trust at a particular time 


day (in this subsection referred to as the “disposition day”) that would, but for 

this subsection, be determined in, respect of the trust under paragraph (4)(a.1) in (a) where 

the case of a trust described in that paragraph, or under paragraph (4)(b) in any F : : . : Z on 

other case, and there is an exempt beneficiary under the trust on the disposition (i) the interests in the trust at the particular time of all ine 
viduals who would, if this Act were read without reference | 


day, 
(a) for the purposes of subsections (4) to (5.2), paragraph (6)(b) and subsec- this paragraph, be exempt beneficiaries under the trust. 
tion 159(6.1), the day determined under paragraph (4)(a.1) or (b), as the case conditional on or subject to the exercise of a discretiona 
may be, in respect of the trust shall be deemed to be'the first day of the first power by a person, 
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(ii) by the exercise of (or the failure to exercise) such power 
under the terms of the trust after the particular time, all inter- 
ests in the trust of 


(A) those individuals, and 


(B) other individuals who are children of deceased indi- 
viduals who, if this Act were read without reference to 
this paragraph, would have been exempt beneficiaries 
under the trust at any time before the particular time 


may terminate before the time at which the last of those indi- 
viduals and the other individuals dies and without any of 
those individuals or the other individuals enjoying any bene- 
fit under the trust after the particular time, and 


(ili) the trust was created after February 11, 1991 or subpara- 
graph (ii) applies in respect of the trust because of a variation 
of the terms of the trust occurring after February 11, 1991; or 


(b) where it is reasonable to consider that one of the main pur- 
poses for the creation of the interest of the individual in the trust 
was to defer the day determined under paragraph (4)(a.1) or (b) 
in respect of the trust. 


Related Provisions: 248(25) — Beneficially interested. 


History: Subsec. 104(5.5) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 42(3), 
applicable after February 11, 1991. 


(5.6) Designated contributor — For the purpose of subsection 
(5.4), a designated contributor in respect of a trust is 


(a) where the trust is described in paragraph (4)(a) or was, on 
December 20, 1991, a pre-1972 spousal trust, the individual who 
created (or whose will created) the trust; 


(b) where paragraph (a) does not apply and the trust is a testa- 
mentary trust at the end of the taxation year for which it makes 
an election under subsection (5.3), the individual as a conse- 
quence of whose death the trust was created; and 


(c) in the case of any other trust, the individual who was, or who 
was related to, an individual beneficially interested in the trust 
and who is designated by the trust in its election under subsec- 
tion (5.3) 


(i) where, at each time in the relevant period, the total 
amount of property transferred or loaned before that time by 
the designated individual (either directly or through another 
trust) to the trust 


(A) exceeded the total amount of property so transferred 
or loaned before that time by each other individual who 
was born before the designated individual and who, at any 
time, was related to any individual beneficially interested 
in the trust, and 


(B) was not less than the total amount of property so 
transferred or loaned before that time by each other indi- 
vidual who was born after the designated individual and 
who, at any time, was related to any individual benefi- 
cially interested in the trust, 


(ii) where 


(A) no individual may be designated in respect of the trust 
because of subparagraph (i), 


(B) the designated individual transferred or loaned pro- 
perty (either directly or through another trust) to the trust 
at any time before the end of the relevant period, and 


(C) the designated individual was born before all other in- 
dividuals who 


(1) at any time were related to any individual benefi- 
cially interested in the trust or to any individual who 
transferred or loaned property to the trust before the 
end of the relevant period, and 


(II) transferred or loaned property (either directly or 
through another trust) to the trust at any time before 
the end of the relevant period, or 


S. 104(5.8) 


(ii1) where throughout the relevant period the property of the 
trust consisted primarily of 


(A) shares of the capital stock of a corporation 


(1) controlled, on the day that the trust was created or 
at the beginning of the relevant period, by the desig- 
nated individual or by the designated individual and 
one or more other individuals born after, and related 
to, the designated individual, or 


(II) all or substantially all of the value of which 
throughout the relevant period derived from property 
transferred to the corporation by the designated indivi- 
dual or by the designated individual and one or more 
other individuals born after, and related to, the desig- 
nated individual, 


(B) shares of the capital stock of a corporation all or sub- 
stantially all of the value of which, throughout the part of 
the relevant period throughout which the shares were held 
by the trust, derived from shares described in clause (A), 


(C) property substituted for the shares described in clause 
(A) or (B), 


(D) property attributable to profits, gains or distributions 
in respect of property described in clause (A), (B) or (C), 
or 


(E) any combination of the properties described in clauses 
(A) to (D). 


Related Provisions: 104(5.7) — Designated contributor; 248(5) — Substituted pro- 
perty; 248(9.1) — Trust created by will. 


History: Subsec. 104(5.6) added by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 42(3), 
applicable after February 11, 1991. 


(5.7) Idem — For the purposes of subsection (5.6), 


(a) the relevant period in respect of a trust is the period that be- 
gins one year after the day on which the trust was created and 
ends at the end of the day that would, but for the election of the 
trust under subsection (5.3), be determined in respect of the trust 
under paragraph (4)(a.1) or (b), as the case may be; 


(b) 2 individuals shall be deemed to be related to each other 
where one of them is the aunt, great aunt, uncle or great uncle of 
the other individual; 


(c) an individual shall be deemed not to be a designated contrib- 
utor in respect of a trust where it is reasonable to consider that 
one of the main purposes of a series of transactions or events 
that includes 


(i) an individual becoming a trustee in respect of trust pro- 
perty, or 


(il) an acquisition of property or a borrowing by any 
individual 
was to defer the day determined under paragraph (4)(b) in re- 
spect of the trust; and 


(d) in determining whether all or substantially all of the value of 
shares of the capital stock of a corporation is derived from other 
property, the other property shall be deemed to include property 
substituted for the other property and property attributable to 
profits, gains or distributions in respect of the other property and 
the substituted property. 

Related Provisions: 248(5) — Substituted property; 248(10) — Series of transac- 

tions or events. 


History: Subsec. 104(5.7) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 42(3), 
applicable after February 11, 1991. 


(5.8) Trust transfers — Where capital property (other than ex- 
cluded property), land included in inventory, Canadian resource 
property or foreign resource property is transferred at a particular 
time by a trust (in this subsection referred to as the “transferor 
trust”) to another trust (in this subsection referred to as the “trans- 
feree trust”) in circumstances in which subsection 107(2) or 
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107.4(3) or paragraph (f) of the definition “disposition” in subsec- 
tion 248(1) applies, 
(a) for the purposes of applying subsections (4) to (5.2) after the 
particular time, 
(i) subject to paragraphs (b) to (b.3), the first day (in this sub- 
section referred to as the ‘disposition day”) that ends at or 
after the particular time that would, if this section were read 
without reference to paragraph (4)(a.2) and (a.3), be deter- 
mined in respect of the transferee trust is deemed to be the 
earliest of 


(A) the first day ending at or after the particular time that 
would be determined under subsection (4) in respect of 
the transferor trust without regard to the transfer and any 
transaction or event occurring after the particular time, 


(B) the first day ending at or after the particular time that 
would otherwise be determined under subsection (4) in 
respect of the transferee trust without regard to any trans- 
action or event occurring after the particular time, 


(C) the first day that ends at or after the particular time, 
where 


(I) the transferor trust is a joint spousal or common- 
law partner trust, a post-1971 spousal or common-law 
partner trust or a trust described in the definition “pre- 
1972 spousal trust” in subsection 108(1), and 


(II) the spouse or common-law partner referred to in 
paragraph (4)(a) or in the definition “pre-1972 spousal 
trust” in subsection 108(1) is alive at the particular 
time, 
(C.1) the first day that ends at or after the particular time, 
where 


(I) the transferor trust is an alter ego trust, a trust to 
which paragraph (4)(a.4) applies or a joint spousal or 
common-law partner trust; and 


(II) the taxpayer referred to in paragraph (4)(a) or 
(a.4), as the case may be, is alive at the particular time, 
and 


(D) where 


(I) the disposition day would, but for the application of 
this subsection to the transfer, be determined under 
paragraph (5.3)(a) in respect of the transferee trust, 
and 


(II) the particular time is after the day that would, but 
for subsection (5.3), be determined under paragraph 
(4)(b) in respect of the transferee trust, 


the first day ending at or after the particular time, and 


(ii) where the disposition day determined in respect of the 
transferee trust under subparagraph (i) is earlier than the day 
referred to in clause (i)(B) in respect of the transferee trust, 
subsections (4) to (5.2) do not apply to the transferee trust on 
the day referred to in clause (i)(B) in respect of the transferee 
trust; 


(b) paragraph (a) does not apply in respect of the transfer where 
(i) the transferor trust is a post-1971 spousal or common-law 


partner trust or a trust described in the definition ‘“‘pre-1972 
spousal trust” in subsection 108(1), 

(ii) the spouse or common-law partner referred to in para- 
graph (4)(a) or in the definition “pre-1972 spousal trust” in 
subsection 108(1) is alive at the particular time, and 

(iii) the transferee trust is a post-1971 spousal or common- 
law partner trust or a trust described in the definition “pre- 
1972 spousal trust” in subsection 108(1); 


(b.1) paragraph (a) does not apply in respect of the transfer 
where 


(i) the transferor trust is an alter ego trust, 


Income Tax Act, Part I, Division B 


(ii) the taxpayer referred to in paragraph (4)(a) is alive at the — 

particular time, and | 

(iii) the transferee trust is an alter ego trust; 
(b.2) paragraph (a) does not apply in respect of the transfer 
where 

(i) the transferor trust is a joint spousal or common-law part- 

ner trust, 


(ii) either the taxpayer referred to in paragraph (4)(a), or the 
spouse or common-law partner referred to in that paragraph, 
is alive at the particular time, and 


(iii) the transferee trust is a joint spousal or common-law 
partner trust; 


(b.3) paragraph (a) does not apply in respect of the transfer 
where 


(i) the transferor trust is a trust to which paragraph (4)(a.4) : 
applies, | 
(ii) the taxpayer referred to in paragraph (4)(a.4) is alive at 
the particular time, and | 


(iii) the transferee trust is a trust to which paragraph (4)(a.4) | 
applies; and 


(c) for the purposes of subsection (5.3), unless a day ending 
before the particular time has been determined under paragraph 
(4)(a.1) or (b) or would, but for subsection (5.3), have been so. 
determined, a day determined under subparagraph (a)(i) shall be: 
deemed to be a day determined under paragraph (4)(a.1) or (b), 
as the case may be, in respect of the transferee trust. 


SSS SS a 


Related Provisions: 248(25.1) — Trust-to-trust transfers. 


History: The opening words of subsec. 104(5.8) amended by 2001, c. 17, subsec. 
78(12), applicable to transfers made after February 11, 1991 except that, for transfers 
made before December 24, 1998, the opening words shall be read as follows: 


(5.8) Where capital property (other than excluded property), land included in in- 
ventory, Canadian resource property or foreign resource property is transferred at 
a particular time by a trust (in this subsection referred to as the “transferor trust”) 
to another trust (in this subsection referred to as the “transferee trust’) in circum- 
stances in which paragraph (e) of the definition “disposition” in section 54 or 
subsection 107(2) applies and the transferee trust is not described in paragraph 
g) of the definition “trust” in subsection 108(1), 


The opening words formerly read: 


(5.8) Where capital property (other than excluded property), land included in in- 
ventory, Canadian resource property or foreign resource property is transferred at 
a particular time by a trust (in this subsection referred to as the “transferor trust”) 
to another trust (in this subsection referred to as the “transferee trust”) in circum- 
stances in which paragraph (e) of the definition “disposition” in section 54 or 
subsection 107(2) applies, 


The opening words of subpara. 104(5.8)(a)(i) amended by the said c. 17, subsec 
78(13), applicable to transfers made after December 17, 1999. The opening words for 
merly read: | 


(i) subject to paragraph (b), the first day (in this subsection referred to as the 
“disposition day’) ending at or after the particular time determined under subsec- 
tion (4) in respect of the transferee trust shall be deemed to be the earliest of 


Cl. 104(5.8)(a)(i)(C) amended and cl. (C.1) added by the said c. 17, subsec. 784 
applicable to transfers made after 1999, Cl. (C) formerly read: 


(C) where the transferor trust is a trust that is described in paragraph (4)(a) or the 
definition “pre-1972 spousal trust” in subsection 108(1) and the spouse or com- , 
mon-law partner referred to in that paragraph or definition is alive at the particu- 
lar time, the first day ending at or after the particular time, and 


Para. 104(5.8)(b) amended, and paras. (b.1) to (b.3) added, by the said c. 17, subse | 
78(15), applicable to transfers made after 1999. Para. (b) formerly read: 


(b) where the transferor trust is a trust (in this paragraph referred to as an “eligi- 
ble trust”) that is described in paragraph (4)(a) or the definition “pre-1972 
spousal trust” in subsection 108(1) and the spouse or common-law partner Te: | 
ferred to in that paragraph or definition is alive at the particular time, paragraph 
(a) does not apply in respect of the transfer where the transferee trust is an eligt:| 
ble trust; and 


Subsec. 104(5.8) amended by 2000, c. 12, Sch. 2, s. I, to replace “spouse” w 
“spouse or common-law partner”, applicable to 2001 ef seq., in force July 31, 20! 
See also the transitional rules reproduced in the History to 248(1)*common-l | 
partner”. | 
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Subsec. 104(5.8) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 42(3), applicable 
to property transferred after February 11, 1991 except that para. 104(5.8)(b) as it ap- 
plies to property transferred before December 21, 1991 shall be read as follows: 
(b) where the transferor trust or the transferee trust is a trust that is described in 
paragraph (4)(a) or the definition “pre-1972 spousal trust” in subsection 108(1) 
and the spouse referred to therein is alive at the particular time, paragraph (a) 
does not apply in respect of the transfer: and 


(6) Deduction in computing income of trust — For the pur- 
poses of this Part, there may be deducted in computing the income 
of a trust for a taxation year 


Proposed Amendment — 104(6) openin 
plication: The July 18, 2005 draft legislation (Part | _— 
23(5). will amend the opening words of subsec. 104(6) to add “Su 
(7) to (7.1),” applicable on the same basis as subsec. 104(7.01 


income for a taxation year, any income payable to a beneficiary under the trust. 


sk 


104(7.1). 


(a) in the case of an employee trust, the amount by which the 
amount that would, but for this subsection, be its income for the 
year exceeds the amount, if any, by which 


(i) the total of all amounts each of which is its income for the 
year from a business 


exceeds 


(ii) the total of all amounts each of which is its loss for the 
year from a business; 


(a.1) in the case of a trust governed by an employee benefit plan, 
such part of the amount that would, but for this subsection, be its 
income for the year as was paid in the year to a beneficiary; 
(a.2) where the taxable income of the trust for the year is subject 
to tax under this Part because of paragraph 146(4)(c) or subsec- 
tion 146.3(3.1), the part of the amount that, but for this subsec- 
tion, would be the income of the trust for the year that was paid 
in the year to a beneficiary; 

(a.3) in the case of an inter vivos trust deemed by subsection 
143(1) to exist in respect of a congregation that is a constituent 
part of a religious organization, such part of its income for the 
year as became payable in the year to a beneficiary; and 


(b) in any other case, such amount as the trust claims not ex- 
ceeding the amount, if any, by which 
(i) such part of the amount that, but for 
(A) this subsection, 
(B) subsections (5.1), (12), and 107(4), 
(C) the application of subsections (4), (5) and (5.2) in re- 
spect of a day determined under paragraph (4)(a), and 


(D) subsection 12(10.2), except to the extent that that sub- 
section applies to amounts paid to a trust described in par- 
agraph 70(6.1)(b) and before the death of the spouse or 
common-law partner referred to in that paragraph, 
would be its income for the year as became payable in the 
year to a beneficiary or was included under subsection 
105(2) in computing the income of a beneficiary 
exceeds 
(11) where the trust 


(A) is a post-1971 spousal or common-law partner trust 

that was created after December 20, 1991, or 

(B) would be a post-1971 spousal or common-law partner 

trust if the reference in paragraph (4)(a) to “at the time it 

was created” were read as “on December 20, 1991”, 
and the spouse or common-law partner referred to in para- 
graph (4)(a) in respect of the trust is alive throughout the 
year, such part of the amount that, but for 

(C) this subsection, 


(D) subsections (12) and 107(4), and 


Ti 


Technical Notes: Subsection 104(6) generally permits a trust to deduct, in comput- 


Subsection 104(6) is amended so that it is expressly subject to subsections 104(7) to. 


S. 104(6) 


(E) subsection 12(10.2), except to the extent that that sub- 
section applies to an amount paid to a trust described in 
paragraph 70(6.1)(b) and before the death of the spouse or 
common-law partner referred to in that paragraph, 


would be its income for the year as became payable in the 
year to a beneficiary (other than the spouse or common-law 
partner) or was included under subsection 105(2) in comput- 
ing the income of a beneficiary (other than the spouse or 
common-law partner), 


(ii.1) where the trust is an alter ego trust or a joint spousal or 
common-law partner trust and the death or later death, as the 
case may be, referred to in subparagraph (4)(a)(iv) has not 
occurred before the end of the year, such part of the amount 
that, but for this subsection and subsections Chel 10.2) 
and 107(4), would be its income as became payable in the 
year to a beneficiary (other than a taxpayer, spouse or com- 
mon-law partner referred to in clause (4)(a)(iv)(A), (B) or 
(C)) or was included under subsection 105(2) in computing 
the income of a beneficiary (other than such a taxpayer, 
Spouse or common-law partner), and 


(iii) where the trust is an alter ego trust, a joint spousal or 
common-law partner trust, a trust to which paragraph (4)(a.4) 
applies or a post-1971 spousal or common-law partner trust 
and the death or the later death, as the case may be, referred 
to in paragraph (4)(a) in respect of the trust occurred on a day 
in the year, the amount, if any, by which 


(A) the maximum amount that would be deductible under 
this subsection in computing the trust’s income for the 
year if this subsection were read without reference to this 
subparagraph 

exceeds the total of 


(B) the amount that, but for this subsection and subsec- 
tions (12), 12(10.2) and 107(4), would be its income that 
became payable in the year to the taxpayer, spouse or 
common-law partner referred to in subparagraph 
(4)(a)(ili), clause (4)(a)(iv)(A), (B) or (C) or paragraph 
(4)(a.4), as the case may be, and 


(C) the amount that would be the trust’s income for the 
year if that income were computed without reference to 
this subsection and subsection (12) and as if the year be- 
gan immediately after the end of the day, 


Related Provisions: 4(3)(b) — Whether deductions under 104(6) are applicable to a 
particular source; 104(5.3) — Election by trust to postpone deemed disposition; 
104(7) — Non-resident beneficiary; 104(7.01) — Limitation where non-resident trust 
deemed resident in Canada; 104(7.1) — Deduction denied — capital interest greater 
than income interest; 104(10) — Property owned for non-resident; 104(13) — Income 
inclusion to beneficiary; 104(13.1), (13.2) — Designation of income distributed to ben- 
eficiary; 104(18) — Trust for minor; 104(24) — Whether amount payable; 104(29) — 
Amounts deemed to be payable to beneficiaries; 107(2.11) — Election to not flow out 
gain on distribution to beneficiaries; 107.1 — Distribution by employee trust or benefit 
plan; 108(5) — Restriction on deduction for beneficiary; 120.4 — Kiddie tax on bene- 
ficiary’s income; 132.11(6) — Additional income of mutual fund trust electing for De- 
cember 15 year-end; 138.1(1)— Rules re segregated funds; 149.1(12) —Rules — 
charities; 210.2 — Tax on income of trust. 
History: Para. 104(6)(a.3) added by 2001, c. 17, subsec. 78(16), applicable to 1998 er 
seq. 
Cls. 104(6)(b)(ii)(A) and (B) amended by the said c. 17, subsec. 78(17), applicable to 
2000 er seq. The cls. formerly read: 

(A) is described in paragraph (4)(a) and was created after December 20, 1991, or 

(B) would be described in paragraph (4)(a) if the reference therein to “at the time 

it was created” were read as “on December 20, 1991” 
Subpara. 104(6)(b)(ii.1) added and subpara. (ili) amended by the said c. 17, subsec. 
78(18), applicable to 2000 er seg. Subpara. (iii) formerly read: 

(iii) where the trust is described in paragraph (4)(a) and the spouse or common- 

law partner referred to in paragraph (4)(a) in respect of the trust died on a day in 

the year, the part of the amount that, but for 

(A) this subsection, and 
(B) subsections (12) and 107(4) 
would be the part of its income for the year that became payable in the year to a 


beneficiary (other than the spouse or common-law partner) and as is attributable 
to one or more dispositions by the trust before the end of that day of capital 
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properties (other than excluded properties), land described in an inventory of the 
trust, Canadian resource properties or foreign resource properties. 
Subsec. 104(6) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse 
or common-law partner’, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law partner”. 
Para. 104(6)(a.2) added by 1998, c. 19, subsec. 127(2), applicable to 1996 et seq. 
Subpara. 104(6)(b)(iii) added by 1996, c. 21, subsec. 18(6), applicable to trust taxation 
years that end after July 19, 1995. 
Para. 104(6)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 42(4), applica- 
ble to 1991 et seq., except that for taxation years of trusts ending after 1990 and before 
December 21, 1991, the para. shall be read as follows: 
(b) in any other case, such amount as the trust claims not exceeding such part of 
the amount that, but for 
(i) this subsection, 
(ii) subsections (5.1) and (12), 
(iii) subsections (4), (5) and (5.2) and 107(4), where the trust is a trust de- 
scribed in paragraph (4)(a), and 
(iv) subsection 12(10.2), except to the extent that that subsection applies to 
amounts paid to a trust described in paragraph 70(6.1)(b) and before the 
death of the spouse referred to in that paragraph, 
would be its income for the year as became payable in the year to a beneficiary 
or was included under subsection 105(2) in computing the income of a 
beneficiary. 
Para. 104(6)(b) formerly read: 
(b) in any other case, such amount as the trust may claim not exceeding such part 
of the amount that, but for this subsection, subsection (12) and, where the trust is 
a trust described in paragraph (4)(a), subsections (4), (5), (5.2) and 107(4), 
would be its income for the year as became payable in the year to a beneficiary 
or was included in computing the income of a beneficiary for the year by reason 
of subsection 105(2). 
Selected Cases [subsec. 104(6)]: Cockeram vy. R., [2004] 3 CNG AS T(E) 
(Mere intention does not create a trust); Langer Family Trust v. MNR, [1992] | (GsIKG, 
2119 (TCC) (No deduction where income not “paid in the year to the person”); Brown 
y. R., [1979].C.T.C. 476 (FCTD) (Taxpayer required to include income received even 
though estate not claiming deduction). 
Interpretation Bulletins: IT-85R2: Health and welfare trusts for employees; IT- 
286R2: Trusts — amount payable; IT-342R: Trusts — income payable to beneficiaries; 
IT-381R3: Trusts — capital gains and losses and the flow-through of taxable capital 
gains to beneficiaries; IT-394R2: Preferred beneficiary election; [T-465R — Non-resi- 
dent beneficiaries of trusts; IT-493: Agency cooperative corporations; IT-SOOR: 
RRSPs — death of annuitant; IT-502: Employee benefit plans and employee trusts. 
1.T. Technical News: 11 (payments made by a trust for the benefit of a minor 
beneficiary); 25 (health and welfare trusts). 
Advance Tax Rulings: ATR-65: Reduction to management fees for large invest- 
ments in a mutual fund. 


(7) Non-resident beneficiary — No deduction may be made 
under subsection (6) in computing the income for a taxation year of 
a trust in respect of such part of an amount that would otherwise be 
its income for the year as became payable in the year to a benefici- 
ary who was, at any time in the year, a designated beneficiary of the 
trust (as that expression applies for the purposes of section 210.3) 
unless, throughout the year, the trust was resident in Canada. 

Related Provisions: 104(24) — Whether amount payable; 212(1)(c) — Withholding 
tax on payment to non-resident beneficiary, 250(6.1) —Trust that ceases to exist 
deemed resident throughout year. 


Interpretation Bulletins: IT-393R2: Election re tax on rents and timber royalties — 


non-residents. 
Proposed Addition — 104(7.01) - 
(7.01) Trusts deemed to be resident in Canada — If a trust 
is deemed by subsection 94(3) to be resident in Canada for a taxa- 
tion year for the purpose of computing the trust’s income for the 
year, the maximum amount deductible under subsection (6) in 
computing its income for the year is the amount, if any, by which 
(a) the maximum amount that, if this Act were read without 
reference to this subsection, would be deductible under subsec- 
tion (6) in computing its income for the year, — : 
exceeds 
(b) the total of oo 7 
(i) the portion of the trust’s designated income for the year 


Income Tax Act, Part I, Division B 


_ payal 


graph (j)) that 
(A) is paid or o1 


onsequence 


trust would hav 


XIII, and 


(A) 0.35, if the trust can establish to the satisfactio 
of the Minister that the non-resident beneficiary t 
_ whom the amount described in the desc iption of 
is payable is resident in a country with which Ce 
ada has a tax treaty under which the income 1 ax tha 

Canada may impose on the beneficiary in re: : 
the amount is limited, and . 
-_ (B) 0.6, in any other case. 
Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), subse 
23(6), will add subsec. 104(7.01), applicable to trust taxation years that begin aft 

2002, and to trust taxation years that begin _ 

(a) after 2000, if the trust makes a valid élection under para. (a) of the Appl 
tion of the amendment to s. 94; and . ee 
(b) after 2001, if the trust makes a valid election under para. (a) or (b) of 
_ Application of the amendment to s. 94. _ 
Technical Notes: Subsection 104(6) generally permits a trust to deduct, in com 
ing income for a taxation year, an amount not exceeding the portion of its incom 
the year that becomes payable in the year to a beneficiary under the trust. Because 
subsection 104(24), trust income is deemed not to have become payable in the ye 
to a beneficiary unless it is paid in the year to the beneficiary or the beneficiary 


entitled in the year to enforce payment of the amount. - 
New subsection 104(7.01) restricts the amount that a trust, that is deemed 


tion 94(3) to be resident in Canada (referred to in this ‘commentary as. 


“subsection: 
94(3) trust”), can deduct under subsection 104(6) in computing its income in. 
event that the trust has Canadian-source income and makes distributions to bene 
ciaries not resident in Canada. : — : 
In effect. subsection 104(7.01) acts as a proxy for taxes under Parts XII.2 and XIII 
the Act in connection with Canadian-source income earned by a subsection 94( 
trust that has become payable by the trust to its nonresident beneficiarie; _ 
New subsection 94(3) deems a trust to which it applies to be resident in Canada fo 
certain purposes, not including Part XIL.2. Accordingly, a trust that is resident in 
Canada solely because of the deeming provision in subsection 94(3) would genera 
be non-resident for purposes of Part XII.2. Because of an existing exemption for n 
resident trusts in Part XIL2, a tax under that Part does not apply to such a trust. 
A subsection 94(3) trust is also exempt from Part XII withholding obligations 
Canadian-source income earned by it that becomes payable by it in the year to 
resident persons. . _ 
However, to ensure that subsection 94(3) trusts are not inappropriately used t 
tribute Canadian-source income free of tax to non-resident beneficiaries, subsec 
104(7.01) limits the amount of any trust deduction under subsection 104(6) for si 
distributions, thereby ensuring the income is subject to Part J tax in the trust. 
(It should also be noted that persons that pay or credit an amount to a subsect 
94(3) trust are still liable for a withholding obligation under section 215 notw 
standing that the trust itself is exempt from Part XIII tax. This is because new 
graph 94(4)(b) provides that the deemed Canadian residence under subsection 94(2 
does not apply for the purposes of determining withholding obligations under sec! 
215. The Canada Revenue Agency will hold the withholding taxes paid and ap 
them on account of the trust’s Part I tax liability. The existing provisions of the 
do not expressly give a Part XIII exemption in this regard to trusts that are subjec 
existing subsection 94(1). Instead, existing subparagraph 94(1)(c)(ii) allows a 
credit to be claimed by those trusts under section 126 in connection with Part 


_ (within the meaning assigned by section 210) that became 


tax on payments made to those trusts.) 
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As mentioned above, subsecti ction 10 


equ ual to the total of: oreo: 
ee oe - ales 
++ the portion of the (trust's “de 


& aXe 


t ‘designated income” for the year 
XII.2) that became payable in the year to a non-resident bene 
trust in respect of an interest of the non-resident as a benefic 


beneficiary to whom the parti 


ich Canada has a tax. 


payable is resident in a country 
income tax that Canada may 


limited; In any other c 


Se 
Trust X is an offshore 1 


shed by Stefan, a long-term 


ome” (as define 
050 of Trust X°s i 


under subs 
ividends is. included 


Before taking into account ew subsection 104(7.01), the max 
ey Subsection, L046) js: also $1,600... axis, 


Od (0,35 x $100), 


g to collect a,Part XIII tax in respect of the amor 
Tim that are referred to in paragraph 104(7.01)(b 
articular taxation year, because these are exempt amounts 


4 vA é 


paragraph 94(3)\(a)ix). Disregarding this exemption, th 

d have had to have been collected by the ‘trust in‘resp i 
le payable to Bart and Tim would havé been $65 (i.e., 25% of $200 
100). - 


1) Capital interest greater than income interest — Where 
is reasonable to consider that one of the main purposes for the 
istence of any term, condition, right or other attribute of an inter- 

in a trust (other than a personal trust) is to give a beneficiary a 
‘centage interest in the property of the trust that is greater than 
‘ beneficiary’s percentage interest in the income of the trust, no 


(7.01) reduces the:maximum. deduction under 
subsection 104(6). More specificall the amount by which the maximum deduction . 
under subsection 104(6) for a taxation year is reduced under subsection 104(7.01) is 


and 15% © 


d Provisions: 94(1 exempt amount” — Amount under 104(7.01)(b) is ex- 
Famount for non-resident trust rules; 10424) — Whether amount payable. — 


amount may be deducted under paragraph (6)(b) in computing the 
income of the trust. 


Related Provisions: 104(7.2) — Anti-avoidance rule. 


Interpretation Bulletins: IT-381R3: Trusts — capital gains and losses and the flow- 
through of taxable capital gains to beneficiaries. 


Advance Tax Rulings: ATR-65: Reduction to management fees for large invest- 
ments in a mutual fund. : 


(7.2) Avoidance of subsec., (7.1) — Notwithstanding any other 
provision of ‘this Act, where F 


(a) a taxpayer has acquired a right to or to-acquire an interest in 
a trust, or a right to or to acquire a property of a trust, and 


(b) it is reasonable to consider that one of the main purposes of 
the acquisition was to avoid the application of ‘subsection (7.1) 
in respect of the trust, 


on a disposition of the right (other than pursuant to the exercise 
thereof), the interest or the property, there shall be included in com- 
puting the income of the taxpayer for the taxation year in which the 
disposition occurs the amount, if any, by which 


(c) the proceeds of disposition of the right, interest or property, 
as the case may be, 


exceed 


(d) the cost amount to the taxpayer of the right, interest or pro- 
perty, as the case may be. 


(8) [Repealed under former Act] 
(9) [Repealed under former Act] 


(10) Where property owned for non-residents [income 
from NRO] — Where all the property of a trust is owned by the 
trustee for the benefit of non-resident persons or their unborn issue, 
in addition to the amount that may be deducted under subsection 
(6), there may be deducted in computing the income of the trust for 
a taxation year for the purposes of this Part, such part of the divi- 
dends and interest received by the trust in a year from a non-resi- 
dent-owned investment corporation as are not deductible under that 
subsection in computing the income of the trust for the year. 

Related Provisions: 104(11) — Dividend received from non-resident-owned invest- 


ment corporation; 134.1 — Transitional rule re elimination of NROs; 212(9) — Ex- 
emptions from withholding tax. 


(11) Dividend received from non-resident-owned 
investment corporation — Where any part of the dividends re- 
ceived in a taxation year by a trust described in subsection (10) 
from a non-resident-owned investment corporation are deductible 
under that subsection in computing the income of the trust for the 
year, for the purposes of Part XIII the trust shall be deemed to have 
paid to a non-resident person on the last day of the year an amount 
equal to that part, as income of the non-resident person from the 
trust. 


Related Provisions: 134.1 — Transitional rule re elimination of NROs; 212(1)(c) — 
Estate or trust income; 212(9) — Exemptions from non-resident withholding tax. 


(12) Deduction of amounts: included in preferred 
beneficiaries’ incomes — There may be deducted in computing 
the income of a trust for a taxation year the lesser of 


(a) the total of all amounts designated under subsection (14) by 
the trust in respect of the year, and 


(b) the accumulating income of the trust for the year. 


Related Provisions: 4(3)(b) — Whether deductions under 104(12) are applicable to 
a particular source; 104(6) — Deduction in computing trust income; 104(13)— In- 
come payable to beneficiary; 108(1) — Accumulating income defined; 108(5) — Re- 
striction on deduction for beneficiary; 149.1(12) — Rules — charities. 


History: Subsec. 104(12) amended by 1996, c. 21, subsec. 18(7), applicable to trust 
taxation years that begin after 1995. The subsec. formerly read; 


(12) Deduction of part of accumulating income included in preferred 
beneficiary's income — For the purposes of this Part, there may be deducted in 
computing the income of a trust for a taxation year such part of its accumulating 
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income for the year as was required by subsection (14) to be included in comput- 
ing the income of a preferred beneficiary: 


S. 104(12) 


interpretation Bulletins: IT-381R3: Trusts — capital gains and losses and the flow- 
through of taxable capital gains to beneficiaries; IT-394R2: Preferred beneficiary elec- 
tion; IT-465R: Non-resident beneficiaries of trusts; IT-SOOR: RRSPs — death of an 
annuitant. 


Advance Tax Rulings: ATR-34: Preferred beneficiary’s election. 


(13) Income of beneficiary — There shall be included in com- 
puting the income for a particular taxation year of a beneficiary 
under a trust such of the following amounts as are applicable: 


(a) in the case of a trust (other than a trust referred to in para- 
graph (a) of the definition “trust” in subsection 108(1)), such 
part of the amount that, but for subsections (6) and (12), would 
be the trust’s income for the trust’s taxation year that ended in 
the particular year as became payable in the trust’s year to the 
beneficiary; and 


(b) in the case of a trust governed by an employee benefit plan 
to which the beneficiary has contributed as an employer, such 
part of the amount that, but for subsections (6) and (12), would 
be the trust’s income for the trust’s taxation year that ended in 
the particular year as was paid in the trust’s year to the 
beneficiary. 


Related Provisions: 6(1)(h) — Income from employee trust, 12(1)(m) — Income 
inclusion — benefits from trusts; 53(2)(h) — Reduction of ACB of beneficiary’s inter- 
est re amount paid or payable by trust; 104(13.1), (13.2) — Designation of distributed 
income by trust; 104(18) — Trust for minor; 104(19) — Portion of taxable dividends 
deemed received by beneficiary; 104(21) — Portion of taxable capital gains deemed 
gain of beneficiary; 104(22)-(22.4) — Foreign tax credit allocation to beneficiary; 
104(24) — Whether amount payable; 104(27) — Pension benefits; 104(29) — Flow- 
out of resource amounts; 104(30), (31) — Deduction for Part XII.2 tax; 106(1) — In- 
come interest in trust; 106(2)(a)(ii) — Reduction of income inclusion on disposition of 
income interest; 107(2.11) — Election to not flow out gain to beneficiaries on distribu- 
tion: 107.1 — Distribution by employee trust or benefit plan; 107.3(4) — No applica- 
tion to qualifying environmental trusts; 108(5) — Amount deemed’to be income from 
trust; 120.4(1)‘‘split income’(c) — Kiddie tax on certain trust income of children; 
132.11(4) — Amounts paid from Dec. 16-31 by mutual fund trust to beneficiary; 
132.11(6) — Additional income of MFT electing for Dec. 15 year-end; 146(8.1) — 
RRSP — deemed receipt of refund of premiums; 210.2 —Tax on income of trust; 
212(1)(c) — Non-resident withholding tax; 214(3)(f) — Non-resident withholding 
tax —deemed payments; 250(6.1) — Trust that ceases to exist deemed resident 
throughout year; 250.1(b) — Non-resident trust deemed to have income calculated 
under the Act. 


History: Subsec. 104(13) amended by 2001. c. 17, subsec. 78(19), applicable to 2000 
et seg. The subsec. formerly read: 


(13) There shall be included in computing the income for a taxation year of a 
beneficiary under a trust such of the following amounts as are applicable: 


(a) in the case of a trust (other than a trust referred to in paragraph (a) of the 
definition “trust” in subsection 108(1)) that was resident in Canada through- 
out its particular taxation year that ended in the year, such part of the amount 
that, but for subsections (6) and (12), would be the trust’s income for the 
particular year as became payable in the particular year to the beneficiary; 


(b) in the case of a trust governed by an employee benefit plan to which the 
beneficiary has contributed as an employer, such part of the amount that, but 
for subsections (6) and (12), would be the income of the trust for its particu- 
lar taxation year that ended in the year as was paid in the particular year to 
the beneficiary; and 


(c) in the case of a trust (other than a trust referred to in paragraph (a) or 
paragraph (a) of the definition “trust” in subsection 108(1)), all amounts that 
became payable in the year by the trust to the beneficiary in respect of the 
beneficiary’s interest in the trust, otherwise than 


(i)'as proceeds of disposition of the beneficiary’s interest or part thereof, 
or 


(ii) an amount paid as a distribution of capital by a personal trust. 
Para. 104(13)(b) substituted by 1984, c. 1, subsec. 45(5). to substitute “in any case 


other than that of a trust governed by an employee benefit plan” for “in any other case”, 
applicable to 1980 er seq. 


Subsec. 104(13) substituted by 1980-81-82-83, c. 140, subsec. 60(4), applicable to 
1980 et seg. Subsec. 140(13) formerly read: 


(13) Such part of the amount that would be the income of a trust (other than a 
trust governed by an employee benefit plan) for a taxation year if no deduction 
were made under subsection (6), (12) or 20(16) or under regulations made under 
paragraph 20(1)(a) as was payable in the year to a beneficiary shall be included 
in computing the income of the person to whom it so became payable whether or 
not it was paid to him in that year and shall not be included in computing his 
income for a subsequent year in which it was paid. 


Subsec. 104(13) substituted by 1980-81-82-83, c. 48, subsec. 54(2), to add “(other than 
a trust governed by an employee benefit plan)”, applicable to 1980 er seq. 


Income Tax Act, Part I, Division B 


Subsec. 104(13) substituted by 1977-78, c. 1, subsec. 49(4), applicable to taxation 
years commencing after May 25, 1976 and ending after March 1977, to add reference 
to subsec. 20(16). 

Selected Cases [subsec. 104(13)]: Brown v. R., [1979] C.T.C. 476 (FCTD) 
(Taxpayer required to include income received even though estate not claiming 
deduction). 

Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-201R2: Foreign tax credit — trust and benefi- 
ciaries; IT-243R4: Dividend refund to private corporations; IT-286R2: Trusts — 
amount payable; IT-342R: Trusts — income payable to beneficiaries; IT-381R3: 
Trusts — capital gains and losses and the flow-through of taxable capital gains to bene- 
ficiaries; IT-385R2: Disposition of an income interest in a trust; IT-465R: Non-resident 
beneficiaries of trusts; IT-500R: RRSPs — death of an annuitant; IT-502: Employee 
benefit plans and employee trusts; IT-524: Trusts — flow-through of taxable dividends 
to a beneficiary — after 1987; IT-531: Eligible funeral arrangements. 

1.T. Technical News: 11 (payments made by a trust for the benefit of a minor 
beneficiary). 


Forms: T4011: Preparing returns for deceased persons [guide]. 


(13.1) Amounts deemed not paid — Where a trust, in its return 
of income under this Part for a taxation year throughout which it 
was resident in Canada and not exempt from tax under Part I by 
reason of subsection 149(1), designates an amount in respect of a 
beneficiary under the trust, not exceeding the amount determined by | 
the formula 


A 
—x(C-D-E 
to ) 


where 


A is the beneficiary’s share of the income of the trust for the year. 
computed without reference to this Act, 


B is the total of all amounts each of which is a beneficiary’s share | 
of the income of the trust for the year computed without refer- | 
ence to this Act, 


C is the total of all amounts each of which is an amount that, but - 
for this subsection or subsection (13.2), would be included in) 
computing the income of a beneficiary under the trust by reason 
of subsection (13) or 105(2) for the year, 


D is the amount deducted under subsection (6) in computing the 
income of the trust for the year, and | 


E is equal to the amount determined by the trust for the year and. 
used as the value of C for the purposes of the formula in subsec-. 
tion (13.2) or, if no amount is so determined, nil, 


the amount so designated shall be deemed, for the purposes of sub-| 
sections (13) and 105(2), not to have been paid or to have become 
payable in the year to or for the benefit of the beneficiary or out of. 
income of the trust. | 
Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust deemed resident: 
in Canada; 108(1) — “trust”; 250(6.1) — Trust that ceases to exist deemed resident 
throughout year; 257 — Formula cannot calculate to less than zero. | 


Selected Cases [subsec. 104(13.1)]: Lussier v. R., [2000] 2 C.T.C. 2147 (TCC 
(No statutory limitation regarding election to attribute income). 


Interpretation Bulletins: IT-342R: Trusts — income payable to beneficiaries; IT 
381R3: Trusts — capital gains and losses and the flow-through of taxable capital gain: 
to beneficiaries; IT-394R2: Preferred beneficiary election. 
(13.2) Idem — Where a trust, in its return of income under thi: 
Part for a taxation year throughout which it was resident in Canad: 
and not exempt from tax under Part I by reason of subsectiol, 
149(1), designates an amount in respect of a beneficiary under th 


trust, not exceeding the amount determined by the formula | 
| 
2 xC 
B \ 
where 


| 
A is the amount designated by the trust for the year in respect ‘i 
the beneficiary under subsection (21), | 


Bis the total of all amounts each of which has been designated ft 
the year in respect of a beneficiary of the trust under subsectic | 
(21), and 


i 
i 
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C is the amount determined by the trust and used in computing all 
amounts each of which is designated by the trust for the year 
under this subsection, not exceeding the amount by which 


(i) the total of all amounts each of which is an amount that, 
but for this subsection or subsection (13.1), would be in- 
cluded in computing the income of a beneficiary under the 
trust by reason of subsection (13) or 105(2) for the year 


exceeds 


(ii) the amount deducted under 


subsection (6) in computing 
the income of the trust for the 


year, 
the amount so designated shall 


(a) for the purposes of subsections (13) and 105(2) (except in the 
application of subsection (13) for the purposes of subsection 
(21)), be deemed not to have been paid or to have become paya- 
ble in the year to or for the benefit of the beneficiaries or out of 
income of the trust; and 


(b) except for the purposes of subsection (21) as it applies for 
the purposes of subsections (21.1) and (21.2), reduce the amount 
of the taxable capital gains of the beneficiary otherwise included 
in computing the beneficiary’s income for the year by reason of 
subsection (21). 


Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust deemed resident 
in Canada; 250(6.1) — Trust that ceases to exist deemed resident throughout year. 


Interpretation Bulletins: IT-342R: Trusts — income payable to beneficiaries: IT- 
381R3: Trusts — capital gains and losses and the flow-through of taxable capital gains 
0 beneficiaries. 


14) Election by trust and preferred beneficiary — Where a 
rust and a preferred beneficiary under the trust for a particular taxa- 
ion year of the trust jointly so elect in respect of the particular year 
n prescribed manner, such part of the accumulating income of the 
rust for the particular year as is designated in the election, not ex- 
eeding the allocable amount for the preferred beneficiary in re- 
pect of the trust for the particular year, shall be included in com- 
uting the income of the preferred beneficiary for the beneficiary’s 
axation year in which the particular year ended and shall not be 
acluded in computing the income of any beneficiary of the trust for 
subsequent taxation year. 


‘elated Provisions: 12(1)(m) — Income _ inclusion — benefits from trusts; 
4(3)(a)(iii) [proposed] — Application to trust deemed resident in Canada; 104(12) — 
eduction for amount included in preferred beneficiary’s income: 104(14.01), 
4.02) — Late, amended or revoked election made with capital gains exemption elec- 
on; 104(15) — Allocable amount; 104(19)— Portion of net taxable dividends 
*emed received by beneficiary; 104(21) — Portion of taxable capital gains deemed 
tin of beneficiary; 108(5) — Interpretation; 146(8.1) — RRSP — deemed receipt of 
fund premiums; 220(3.2), Reg. 600(b) — Late filing or revocation of election. 


istory: Subsec. 104(14) amended by 1996, c. 21, subsec. 18(8), applicable to trust 
sation years that begin after 1995. The subsec. formerly read: 


(14) Where a trust and a preferred beneficiary thereunder jointly so elect in re- 
Spect of a taxation year in prescribed manner and within prescribed time, such 
part of the accumulating income of the trust for the year as is designated in the 
election, not exceeding the preferred beneficiary’s share therein, shall be in- 
cluded in computing the income of the preferred beneficiary for the year, and 
Shall not be included in computing the income of any beneficiary of the trust for 
a subsequent year in which it was paid. 


lected Cases [subsec. 104(14)]: Muzich Family Trust v. MNR, BREN eC KOs 
30 (TCC) (Preferred beneficiary election not valid where not filed in prescribed form 
’ within prescribed time). 


gulations: 2800(1), (2) (prescribed manner, prescribed time). 


Erpretation Bulletins: IT-201R2: Foreign tax credit — trust and beneficiaries: 
243R4: Dividend refund to private corporations; IT-381R3: Trusts — capital gains 
losses and the flow-through of taxable capital gains to beneficiaries; IT-394R2: 
ferred beneficiary election; IT-5OOR: RRSPs — death of an annuitant; IT-524: 
Sts — flow-through of taxable dividends to a beneficiary — after 1987. 


mation Circulars: 92-1: Guidelines for accepting late, amended or revoked 
tions. 


fance Tax Rulings: ATR-30: Preferred beneficiar 
me of estate; ATR-34: Preferred beneficiary’s electio 


y election on accumulating 
n. 


01) Late, amended or revoked election — A trust and a 
ferred beneficiary under the trust may jointly make an election, 
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or amend or revoke an election made, 


under subsection (14) where 
the election, amendment or revocation 


(a) is made solely because of an election or revocation to which 
subsection 110.6(25), (26) or (27) applies; and 


(b) is filed in prescribed manner with the Minister when the 
election or revocation referred to in paragraph (a) is filed. 
Related Provisions: 104(14.02) — Effect of election. 


History: Subsec. 104(14.01) added by 1998, c. 19, subsec. 
tion years that include February 22, 1994, 


127(3), applicable to taxa- 


(14.02) Late, amended or revoked election — 
and a preferred beneficiary under the trust have made 


amended or revoked an election in accordance wi 
(14.01), 


(a) the election or the amended electi 
deemed to have been made on time fo 
(14); and 

(b) the election that was revoked is deemed, otherwise than for 
the purposes of this subsection and subsection (14.01), never to 
have been made. 


History: Subsec. 104(14.02) added by 1998, c. 19, subsec. 127(3), applicable to taxa- 
tion years that include February 22, 1994, 


Where a trust 
an election or 
th subsection 


on, as the case may be, is 
r the purpose of subsection 


(14.1) NISA election — Where, at the end of the day on which a 
taxpayer dies and as a consequence of the death, an amount would, 
but for this subsection, be deemed by subsection (5.1) to have been 
paid to a trust out of the trust’s interest in a NISA Fund No. 2 and 
the trust and the legal representative of the taxpayer so elect in pre- 
scribed manner, such portion of the amount as is designated in the 
election shall be deemed to have been paid to the taxpayer out of a 
NISA Fund No. 2 of the taxpayer immediately before the end of the 
day and, for the purpose of paragraph (a) of the description of B in 
subsection 12(10.2) in respect of the trust, the amount shall be 
deemed to have been paid out of the trust’s NISA Fund No. 2 im- 
mediately before the end of the day. 

Related Provisions: 248(8) — Occurrences as a consequence of death. 


History: Subsec: 104(14.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 42(5), 
applicable to 1991 et seg. 


(15) Allocable amount for preferred beneficiary — For the 
Purpose of subsection (14), the allocable amount for a preferred 
beneficiary under a trust in respect of the trust for a taxation year is 


(a) where the trust is an alter ego trust, a joint spousal or com- 
mon-law partner trust, a post-1971 spousal or common-law part- 
ner trust or a trust described in the definition “pre-1972 spousal 
trust” in subsection 108(1) at the end of the year and a benefici- 
ary, referred to in paragraph (4)(a) or in that definition, is alive 
at the end of the year, an amount equal to 


(i) if the preferred beneficiary is a beneficiary so referred to, 
the trust’s accumulating income for the year, and 


(ii) in any other case, nil; 


(b) where paragraph (a) does not apply and the preferred benefi- 
Ciary’s interest in the trust is not solely contingent on the death 
of another beneficiary who has a capital interest in the trust and 
who does not have an income interest in the trust, the trust’s 
accumulating income for the year; and 


(c) in any other case, nil. 


Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust deemed resident 
in Canada; 108(1) — Trust defined; 138.1(1) — Rules re segregated funds; 250(6.1) — 
Trust that ceases to exist deemed resident throughout year. 


History: Paras. 104(15)(a) and (b) amended by 2001, c. 17, subsec. 78(20), applicable 
to 2000 et seq. The paras. formerly read: 


(a) where the trust is a trust described in the definition “pre-1972 spousal trust” 
in subsection 108(1) at the end of the year or a trust described in paragraph (4)(a) 
and the taxpayer’s spouse or common-law partner referred to in that definition or 
paragraph is alive at the end of the year, an amount equal to 


(i) if the beneficiary is that spouse or common-law partner, the trust’s ac- 
cumulating income for the year, and 


(ii) in any other case, nil; 


S. 104(15) 


(b) where paragraph (a) does not apply and the beneficiary's interest in the trust 
is not solely contingent on the death of another beneficiary who has a-capital 
interest in the trust and who does not have an income interest in the trust, the 
trust’s accumulating income for the year; and 


Subsec. 104(15) amended by 2000, c. 12, Sch. 2,'s. 1, to replace “spouse’’ with “spouse 
or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law partner’. 

Subsec. 104(15) amended by 1996, c. 21, subsec. 18(9), applicable to trust taxation 
years that begin after 1995. The subsec. formerly read: 


(15) Preferred beneficiary's share — The share of a particular preferred bene- 
ficiary under a trust in the accumulating income of the trust for a taxation year is, 


(a) where the trust is 4 trust described in the definition “pre-1972 spousal 
trust” in subsection 108(1) at the end of the year or a trust described in para- 
graph (4)(a) and the taxpayer’s spouse referred to in that definition or para- 
graph is alive at the end of the year, an amount equal to 


(i) if the particular preferred: beneficiary is the taxpayer’s spouse, the 
trust’s accumulating income for the year, and 


(ii) in any other case, nil; 


(b) in any case not referred to in paragraph (a), where the shares in which the 
accumulating income of the trust would be payable to the beneficiaries 
thereunder do not depend on the exercise by any person of, or the failure by 
any person to exercise, any discretionary power, 
(i) if at the end of the year the particular beneficiary was a member of a 
class of beneficiaries under the trust each of whom was entitled, as a 
member of that class, to share equally in any income of the trust, the 
portion of the trust’s accumulating income for the year that may reason- 
ably be regarded as having been earned for the benefit of beneficiaries 
of that class, divided by the number of beneficiaries (other than Tegis- 
tered charities) of that class in existence at the end of the year, and 
(ii) in any other case, the portion of the trust’s accumulating income for 
the year that may reasonably be regarded as having been earned for the 
benefit of the particular preferred beneficiary; 
(c) in any case not referred to in paragraph (a) or (b), where each beneficiary 
under the trust whose share of the accumulating income of the trust depends 
on the exércise by any person of, or the failure by any person to exercise, 
any discretionary power, is a preferred beneficiary, or would be a preferred 
beneficiary if the beneficiary were resident in Canada, or is a registered 
charity, the portion of the trust’s accumulating income for the year equal to 
the amount determined in prescribed manner to be the beneficiary’s discre- 
tionary share of the trust’s accumulating income for the year; and 


(d) in any case not referred to in paragraph (a), (b) or (c), nil. 


That portion of para. 104(15)(a) preceding subpara. (i) amended by 1994, c. 7, Sch. 
VIIE (1993, c. 24), subsec. 42(6), applicable to taxation years of trusts ending after 
December 20, 1991. That portion formerly, read: 


(a) where the trust is a trust described in paragraph (4)(a) and the taxpayer's 
spouse referred to in that paragraph is alive at the end of the year, an amount 
equal to, 


Regulations: 2800(3), (4) (prescribed manner for 104(15)(c)). 
Interpretation Bulletins: IT-394R2: Preferred beneficiary: election. 


Advance Tax Rulings: ATR-30: Preferred beneficiary election on accumulating 
income of estate; ATR-34: Preferred beneficiary’s election. 


(16)—(17.2) [Repealed under former Act] 


(18) Trust for minor — Where any part of the amount that, but 
for subsections (6) and (12), would be the income of a trust for a 
taxation year throughout which it was resident in Canada 


(a) has not become payable in the year, 


(b) was held in trust for an individual who did not attain 21 
years of age before the end of the year, 


(c) the right to which vested at or before the end of the year 
otherwise than because of the exercise by any person of, or the 
failure of any person to exercise, any discretionary power, and 


(d) the right to which is not subject to any future condition 

(other than a condition that the individual survive to an age not 

exceeding 40 years), 
notwithstanding subsection (24), that part of the amount is, for the 
purposes of subsections (6) and (13), deemed to have become paya- 
ble to the individual in the year. 


Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust deemed resident 
in Canada; 250(6.1) — Trust that ceases to exist deemed resident throughout year. 


Income Tax Act, Part I, Division B 


History: Subsec. 104(18) amended by 1996, c. 21, subsec. 18(10), applicable to trust 
taxation years that begin after 1995. The subsec. formerly read: 
(18) Where all or any part of the income of a trust for a taxation year has not 
become payable in the year and was held in trust for a minor whose right thereto 
has vested and the only reason that it has not become payable in the year was 
‘that the beneficiary was a minor, it shall, for the purposes of subsections (6) and 
(13) be deemed to have become payable to the minor in the year. 


Interpretation Bulletins: IT-286R2: Trusts — amount payable; IT-342R: Trusts — 
income payable to beneficiaries; IT-381R3: Trusts — capital gains and losses and the 
flow-through of taxable capital gains to beneficiaries; IT-394R2: Preferred beneficiary 
election. 

1.T. Technical News: 11 (payments made by a trust for the benefit of a minor 
beneficiary). 


(19) Taxable dividends — Such portion of a taxable dividend re- 
ceived by a trust ina taxation year throughout which it was resident 
in Canada on a share of the capital stock of a taxable Canadian cor- 
poration as 


(a) may reasonably be considered (having regard to all the cir- 
cumstances including the terms and conditions of the trust ar- 
rangement) to be part of the amount that, by reason of subsec- 
tion (13) or (14) or section 105, as the case may be, was 
included in computing the income for a particular taxation year 
of a beneficiary under the trust, and 


(b) was not designated by the trust in respect of any other bene- 
ficiary under the trust 


(19) Designa 
f 


; purposes 
section 112, 1 


i trust, in respect of the taxpayer, 
- the trust’s return of income under this Part for the particule 
taxation year, and. Obl een ee 
(ii) may reasonably be considered (h ving regard to all the 
‘circumstances including the terms and conditions the 
of the amount that, because of paragrap 
ection (14) or section 105, was included 
, income for that taxation year of 


amount each of which is an amout S 
‘ion, by the trust in respect of a bene 
trust in the trust’s return of income under this 


ae 
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Technical Notes: Subsection 104(19) permits a trust to designate a taxable divi- 
dend received by it in a taxation year on the share of a taxable Canadian corporation, 
Where the designation is made in respect of a beneficiary under the trust, the divi- 
dend is treated, for the purposes of the Act (other than Part XIII), as a taxable divi- 
dend received by the beneficiary from the corporation, and is treated, for the pur- | 
poses of the dividend gross-up in paragraph 82(1)(b) and stop-loss rules in 
paragraphs 107(1)(c) and (d) and section 112, as not having been received by the 
Subsection 104(19) is amended to clarify that where a designation, 
taxpayer, is made by a trust in respect of a taxable dividend receive 
particular taxation year of the trust, on a share of the capital stoc 
dian corporation, the portion of the dividend in respect of wh 
made is — 


-« for the purposes of paragraphs 82(1)(b) and 107(1)(c) and ‘ 


_ deemed not to have been received by the trust, and 


oy 


_¢ for the purposes of the Act other than Part XIII, deemed to bea taxable dividend 
on the share received by the taxpayer in the taxpayer’s taxation year in which the 


particular taxation year of the trust ends. co 
These deeming rules do not apply, however, unless a number of conditions are met. 


One of these conditions — that a designated amount not be made in respect of more — 


than one beneficiary under the trust — is replaced with a new requirement that the — 
total of all amounts designated by the tru 
lar taxation year of the trust not e 
amount of a taxable dividend receiv 
share of the capital stock of a tz 


The deeming rules under subsecti mn 104(19) apply, in respect of a-beneficiary under 


ed the total of all amounts each of which is the — 


ble Canadian corporation... 


the trust, only to the portion of the amount, designated under that subsection, that — 


may reasonably be considered (having regard to all the circumstances including the 
terms and conditions of the trust arrangement) to be part of the amount that, by rea- 
son of subsection 104(13) or (14) or section 105, as the case may be, was included in | 
computing the income for a particular taxation year of a beneficiary under the trust. 
This condition is also amended and now provides that the port xable divi- 
dend designated by a trust is deemed to be a taxable dividen whe 
eneficiary of the trust (and not to be a dividend received 


x payer in respect of whom the amount is designated). . 
The amended reference in the above rule to paragraph 104(13)(a), instead of subsec- 
tion 104(13), applies to taxation years that end after July 18; 2005. This change clari- 
fies that the deeming rules do not apply to taxable dividends received by a trust gov- 
ered by an employee benefit plan and paid to an employer under the plan. This is_ 


intended to ensure the appropriate characterization of such amounts for purposes of — 


the rules relating to employee benefit plans. For taxation years that end after Febru- 


ary 27, 2004 and on or 


104(13). 


Related Provisions: 82(1)— Taxable. dividends received; 94(3)(a)(iii) [pro- 
posed] — Application to trust deemed resident in Canada; 107(1)(c), (d) — Loss on 
disposition of capital interest in trust: 112(3.12) — Exclusion from stop-loss rule where 
beneficiary is partnership or trust; 112(3.2) — Stop-loss rule; 112(5.2)B(b)(iii) — Ad- 
justment for dividends received on mark-to-market property; 250(6.1) — Trust that 
ceases to exist deemed resident throughout year. 


History: The closing words of subsec. 104(19) amended by 2001; c. 17, subsec. 
78(21), applicable to taxation years that end after 2000. The closing words formerly 
read: 


uly 18, 2005, the referenced provision is subsection 


shall, if so designated by the trust in respect of the beneficiary in the return of its 
income for the year under this Part, be deemed, for the purposes of this Act, 
other than Part XIII, not to have been received by the trust and to be a taxable 
dividend on the share received by the beneficiary in the particular year from the 
corporation. 


Subsec. 104(19) substituted by 1980-81-82-83, c. 140, subsec. 60(6), applicable with 
‘€spect to designations made after November 12, 1981. Subsec. 104(19) formerly read: 


(19) Such portion of 


(a) the aggregate of taxable dividends received by a trust in a taxation year 
on shares of the capital stock of taxable Canadian corporations, 
as 


(b) may reasonably be considered (having regard to all the circumstances 
including the terms and conditions of the trust arrangement) to be part of the 
amount that, by virtue of subsection (13) or (14) or section 105, as the case 
may be, was included in computing the income for the year of a particular 
beneficiary under the trust, and 
(c) was not designated by the trust in respect of any other beneficiary 
thereunder, 
Shall, if so designated by the trust in respect of the particular beneficiary in the 
return of its income for the year under this Part, be deemed, for the purposes of 
Section 82 and this subsection, to be a taxable dividend received by the particular 


in respect of a 
designation is _ 


nd section 112, 


ust under subsection 104(19) for the particu- 


| by the trust in the particular taxation year on a 
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beneficiary in the year from a taxable Canadian corporation, and not to be a 
taxable dividend received by the trust in the year from a taxable Canadian 
corporation. 


Interpretation Bulletins: IT-328R3: Losses on shares on which dividends have been 


received; IT-524: Trusts — flow-through of taxable dividends to a beneficiary — after 
1987. 


(20) Designation in respect of non-taxable dividends — 
The portion of the total of all amounts, each of which is the amount 
of a dividend (other than a taxable dividend) paid on a share of the 
capital stock of a corporation resident in Canada to a trust during a 
taxation year of the trust throughout which the trust was resident in 
Canada, that can reasonably be considered (having regard to all the 
circumstances including the terms and conditions of the trust ar- 
rangement) to be part of an amount that became payable in the year 
to a particular beneficiary under the trust shall be designated by the 
trust in respect of the particular beneficiary in the return of the 
trust’s income for the year for the purposes of subclause 
53(2)(h)(i.1)(B)CD, paragraphs 107(1)(c) and (d) and subsections 
1123.1); G:2);(3.3))ands(4 2), 


Related Provisions: 83(2) — Capital dividends: 89(1)“capital dividend ac- 
count”(g) — Addition to CDA for capital dividends allocated by trust to corporate ben- 
eficiary; 94(3)(a)(iii) [proposed] —— Application to trust deemed resident in Canada: 
107(1)(c) — Stop-loss rule where beneficiary is corporation; 104(24) — Whether 
amount payable; 112(3.2) — Stop-loss rule; 112(4.3) — Limitation on loss on disposi- 
tion of share by trust; 132(3) — Application to a mutual fund trust; 248(1)“disposi- 
tion”(i)(ii) — Payment in respect of capital interest in a trust: 250(6.1) — Trust that 
ceases to exist deemed resident throughout year. 


History: Subsec. 104(20) amended by 1998, c. 19, subsec. 127(4), applicable after 
April 26, 1995. Subsec. 104(20) formerly read: 


(20) Such portion of the total of all amounts each of which is the amount of a 
dividend (other than a taxable dividend) paid on a share of the capital stock of a 
corporation resident in Canada to a trust during a taxation year of the trust 
throughout which the trust was resident of Canada.as may reasonably be consid- 
ered (having regard to all the circumstances including the terms and conditions 
of the trust arrangement) to be part of an amount that became payable in the year 
to a particular beneficiary under the trust, shall be designated by the trust in re- 
spect of the particular beneficiary in the return of the trust’s income for the year 
for the purposes of subclause 53(2)(h)(i.1)(B)(IL), paragraph 107(1)(c) and sub- 
sections 112(3.2) and (4.3). 


Interpretation Bulletins: IT-328R3: Losses on shares on which dividends have been 
received. 


(21) Taxable capital gains — Such portion of the net taxable 
capital gains of a trust for a taxation year throughout which it was 
resident in Canada as 


(a) may reasonably be considered (having regard to all the cir- 
cumstances including the terms and conditions of the trust ar- 
rangement) to be part of the amount that, by virtue of subsection 
(13) or (14) or section 105, as the case may be, was included in 
computing the income for the taxation year of 


(i) a particular beneficiary under the trust, if the trust is a 
mutual fund trust, or 


(ii) a particular beneficiary under the trust who is resident in 
Canada, if the trust is not a mutual fund trust, and 


(b) was not designated by the trust in respect of any other bene- 
ficiary under the trust, 


shall, if so designated by the trust in respect of the particular benefi- 
ciary in the return of its income for the year under this Part, be 
deemed, for the purposes of sections 3 and 111, except as they ap- 
ply for the purpose of section 110.6, and subject to paragraph 
132(5.1)(b), to be a taxable capital gain for the year of the particular 
beneficiary from the disposition by that beneficiary of capital 
property. 


__ Proposed Amendment — 104(21) 


(21) Designation in respect of taxable capital gains — For 
the purposes of sections 3 and 111, except as they apply for the 
purposes of section 110.6, and subject to paragraph 132(5.1)(b), 
an amount in respect of a trust’s net taxable capital gains for a 
particular taxation year of the trust is deemed to be a taxable capi- 
tal gain, for the taxation year of a taxpayer in which the particular 
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property if | 

(a) the amount 7 . - 
(i) is designated by the trust, in respect of the taxpayer, in 
the trust’s return of income under this Part for the particular 
taxation year, and _. — 

(ii) may reasonably be considered 


taxation year ends, from the disposition by the taxpayer of capital 


d (having regat 
circumstances including the terms and conditio 
trust) to be part of the amount that, because of paragra 
(13)(a) or subsection (14) or section — 05, included 
computing the income for that taxation 
taxpayer; | : 
(b) the taxpayer is oo 
(i) in the particular taxation year, a beneficiary under the — 


(ii) resident in Canada, unless the trust is, throughout the 
particular taxation year, a mutual fund trust, 

(c) the trust is, throughout the particular taxation year, resident _ 

in Canada; and | _ | 


Technical Notes: Subsection 104(21) permits a trust to designate, in respect of a 


beneficiary under the trust, a portion of its net taxable capital gains. Where the desig- 
nation is made, the amount designated is deemed, for the purposes of sections 3 and 
111 (except as they apply for the purposes of determining whether a beneficiary is 
entitled to claim a capital gains exemption under section 110.6 and subject to para- 
graph 132(5.1)(b)), to be a taxable capital gain for the year of the beneficiary from 
the disposition of capital property. 


Subsection 104(21) is amended to clarify that where a designation, in respect of a 
taxpayer, is made by a trust in respect of its net taxable capital gains for a particular 
taxation year of the trust, the designated amount is deemed to be a taxable capital 
gain, for the taxation year of the taxpayer in which the particular taxation year ends, 
from the disposition by the taxpayer of capital property, _ 
The deeming rule does not apply, however, unless a number of conditions are met. 
One of these conditions — that a designated amount not be made in respect of more 
than one beneficiary under the trust — is replaced with a new requirement that the 
total amounts designated under subsection 104(21) by the trust for a particular taxa- 
tion year of the trust not exceed the trust’s net taxable capital gains for the particular 
taxation year. _ 
The deeming rule under subsection 104(21) applies, in respect of a beneficiary under 
a trust, only to the portion of the net taxable gains of the trust that may reasonably be 
considered (having regard to all the circumstances including the terms and conditions 
of the trust arrangement) to be part of the amount that, by reason of subsection 
104(13) or 104(14) or section 105, as the case may be, was included in computing 
the income of a beneficiary under the trust. This condition is also amended and now 
provides that an amount, in respect of the trust’s net taxable capital gains, is deemed 
to be a taxable capital gain from the disposition by a taxpayer of capital property 
only if the amount may reasonably be considered (having regard to all the circum- 
stances including the terms and conditions of the trust) to be part of the amount that, 
because of paragraph 104(13)(a) or subsection 104(14) or section 105, was included 
in computing the income of that taxpayer (i.¢., the taxpayer in respect of whom the 
amount is designated). _ _ 
The amended reference in the above rule to paragraph 104(13)(a), instead of subsec- 
tion 104(13), applies to taxation years that end after July 18, 2005. This change clari- 
fies that the deeming rule does not apply to employee benefit plan trusts and ensures 
consistency with amended subsection 104(19). For taxation years that end after Feb- 
ruary 27, 2004 and on or before July 18, 2005, the referenced provision is subsection 
Subsection 104(21) is also amended to clarify that the deeming rule does not apply to 
a designation made by a trust, for a particular taxation year of the trust, in respect of 
a non-resident beneficiary, unless the trust is a mutual fund trust throughout the par- 
ticular taxation year. _ : i 


Proposed Amendment — 104(21) 
Letter from Dept. of Finance, November 9, 2005: See under 131(6)“capital gains 
dividend account’. ‘ eo : : 


Income Tax Act, Part I, Division B 


Related Provisions: 39.1(2)B(a), 39.1(3) — Reduction in gain to reflect capital 
gains exemption election; 89(1)“capital dividend account”(f) — Addition to CDA for 
capital gains allocated by trust to corporate beneficiary; 94(3)(a)(iii) [proposed] — Ap- 
plication to trust deemed resident in Canada; 104(13.2) — Designation of amount by 
trust; 104(21.01), (21.02) — Late, amended or revoked designation of capital gains ex- 
emption; 104(21.1), (21.2) — Beneficiary’s taxable capital gain; 104(21.3) — Determi- 
nation of net taxable capital gains; 104(21.4)-(21.7) — Transitional rules for 2000 cap- 
ital gains rate changes; 110.6(19), (20) — Election to trigger capital gains exemption; 
127.52(1)(d)(ii), (1)(g)Gi) — Adjusted taxable income (for minimum tax); 132(5.1), 
(5.2) — Mutual fund trust — distribution of gain on taxable Canadian property; 
212(1)(c) — Estate or trust income — non-residents; 250(6.1) — Trust that ceases to 
exist deemed resident throughout year. 


History: The closing words of subsec. 104(21) amended by 2005, c. 19, subsec. 17(2), 
applicable after March 22, 2004. The closing words formerly read: 


shall, if so designated by the trust in respect of the particular beneficiary in the 
return of its income for the year under this Part, be deemed, for the purposes of 
sections 3 and 111 except as they apply for the purposes of section 110.6, to be a 
taxable capital gain for the year of the particular beneficiary from the disposition 
by that beneficiary of capital property. 
Interpretation Bulletins: IT-123R6: Transactions involving eligible capital pro- 
perty; IT-342R: Trusts — income payable to beneficiaries; IT-381R3: Trusts — capital 
gains and losses and the flow-through of taxable capital gains to beneficiaries; IT- 
394R2: Preferred beneficiary election; IT-465R: Non-resident beneficiaries of trusts; 
IT-493: Agency cooperative corporations. 
Advance Tax Rulings: ATR-34: Preferred beneficiary's election. 


Forms: RC4169: Tax treatment of mutual funds for individuals [guide]; T3 SCH 3: 
Eligible taxable capital gains. 


(21.01) Late, amended or revoked designation — A trust that | 


has filed its return of income for its taxation year that includes Feb- | 


ruary 22, 1994 may subsequently designate an amount under sub- 


| 


section (21), or amend or revoke a designation made under that sub- ° 


section where the designation, amendment or revocation 


(a) is made solely because of an increase or decrease in the net 


taxable capital gains of the trust for the year that results from an 
election or revocation to which subsection 110.6(25), (26) or 
(27) applies; and 

(b) is filed with the Minister, with an amended return of income 
for the year, when the election or revocation referred to in para- 
graph (a) is filed with the Minister. 


Related Provisions: 104(21.02) — Restriction; 104(21.03) — Effect of designation. | 
History: Subsec. 104(21.01) added by 1998, c. 19, subsec. 127(5), applicable to taxa- | 


tion years that include February 22, 1994, 


(21.02) Late, amended or revoked designation — A designa- 


tion, amendment or revocation under subsection (21.01) that affects | 
an amount determined in respect of a beneficiary under subsection) 


(21.2) may be made only where the trust 
(a) designates an amount, or amends or revokes a designation 


made, under subsection (21.2) in respect of the beneficiary; and 


(b) files the designation, amendment or revocation referred to in 
paragraph (a) with the Minister when required by 
(21.01)(b). 


History: Subsec. 104(21.02) added by 1998, c. 19, subsec. 127(5), applicable to taxa- 
tion years that include February 22, 1994. 


(21.03) Late, amended or revoked designation — Where 2 
trust designates an amount, or amends or revokes a designation, 
under subsection (21) or (21.2) in accordance with subsectior 
CAB DIDE 


(a) the designation or amended designation, as the case may be 
is deemed to have been made in the trust’s return of income fo 
the trust’s taxation year that includes February 22, 1994; and © 


(b) the designation that was revoked is deemed, other than fo 
the purposes of this subsection and subsections (21.01) am 
(21.02), never to have been made. 


History: Subsec. 104(21.03) added by 1998, c. 19, subsec. 127(5); applicable to taxé 
tion years that include February 22, 1994. 


(21.1) Beneficiary’s taxable capital gain — Notwithstandin 
subsection (21) or section 38, where in a particular taxation yea 
commencing before 1990, of a taxpayer (other than an individu: 
who is not a testamentary trust) the taxpayer is a beneficiary of | 
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trust with a taxation year ending in the particular year, the amount 
(other than that part of the amount that can be attributed to an 
amount deemed under subsection 14(1) to be a taxable capital gain 
of the trust) deemed by subsection (21) to be a taxable capital gain 
of the taxpayer for the particular year in respect of the trust shall be 
the amount determined by the formula 

B 


AxX= 
(C 


where 


A is the amount, if any, by which the amount (other than that part 
of the amount that can be attributed to an amount deemed under 
subsection 14(1) to be a taxable capital gain of the trust) deemed 
by subsection (21) to be the taxpayer’s taxable capital gain for 
the particular year in respect of the trust exceeds the amount 
(other than that part of the amount that can be attributed to an 
amount deemed under subsection 14(1) to be a taxable capital 
gain of the trust) designated by the trust for the particular year in 
respect of the taxpayer under subsection (13.2); 


B is the fraction that would be used under section 38 for the partic- 

__ ular year in respect of the taxpayer if the taxpayer had a capital 
gain for the particular year; and 

C is the fraction that is used under section 38 for the year of the 
trust. 


Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust deemed resident 
‘in Canada. 


(21.2) Beneficiaries’ taxable capital gain — Where, for the 
purposes of subsection (21), a personal trust or a trust referred to in 
subsection 7(2) designates an amount in respect of a beneficiary in 
Tespect of its net taxable capital gains for a taxation year (in this 
‘subsection referred to as the “designation year’), 


(a) the trust shall in its return of income under this Part for the 
designation year designate an amount in respect of its eligible 
taxable capital gains, if any, for the designation year in respect 
of the beneficiary equal to the amount determined in respect of 
_ the beneficiary under each of subparagraphs (b)(i) and (ii); and 


(b) the beneficiary shall, for the purposes of sections 3, 74.3 and 
111 as they apply for the purposes of section 110.6, be deemed 
to have a taxable capital gain for the beneficiary’s taxation year 
in which the designation year ends 


(i) from a disposition of capital property that is qualified 
farm property of the beneficiary equal to the amount deter- 
mined by the formula 

AXBXC 

DXE 

and 

(ii) from a disposition of capital property that is a qualified 
small business corporation share of the beneficiary equal to 
the amount determined by the formula 


AXBxXF 
DXE 
where 
A is the lesser of 
(iii) the amount determined by the formula 


| G-H 
where 
G is the total of amounts designated under subsection 
(21) for the designation year by the trust, and 
H is the total of amounts designated under subsection 
(13.2) for the designation year by the trust, and 
(iv) the trust’s eligible taxable capital gains for the desig- 
nation year, 
B is the amount, if any, by which the amount designated under 
Subsection (21) for the designation year by the trust in re- 
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spect of the beneficiary exceeds the amount designated under 
subsection (13.2) for the year by the trust in respect of the 
beneficiary, 


C is the amount, if any, that would be determined under para- 
graph 3(b) for the designation year in respect of the trust’s 
capital gains and capital losses if the only properties referred 
to in that paragraph were qualified farm properties of the 
trust disposed of by it after 1984, 


D is the total of all amounts each of which is the amount deter- 
mined for B for the designation year in respect of a benefici- 
ary under the trust, 


E is the total of the amounts determined for C and F for the 
designation year in respect of the beneficiary, and 


F is the amount, if any, that would be determined under para- 
graph 3(b) for the designation year in respect of the trust’s 
capital gains and capital losses if the only properties referred 
to in that paragraph were qualified small business corpora- 
tion shares of the trust, other than qualified farm property, 
disposed of by it after June 17, 1987, 


and for the purposes of section 110.6, those capital properties 
shall be deemed to have been disposed of by the beneficiary in 
that taxation year of the beneficiary. 


Related Provisions: 39(10) — Reduction of business investment loss: 94(3)(a)(iti) 
[proposed] — Application to trust deemed resident in Canada; 104(21.01), (21.02) — 
Late, amended or revoked designation made with capital gains exemption election; 
104(21.3) — Determination of net taxable capital gains; 110.6(11) — No capital gains 
exemption allowed in certain cases; 110.6(12)—Spousal trust deduction: 
110.6(14)(c) — Related persons, etc.; 110.6(20) — Election to trigger capital gains ex- 
emption; 257 — Formula amount cannot calculate to less than zero. 


History: The opening words of subsec. 104(21.2) amended to add the words “or a trust 
referred to in subsection 7(2)” by 2001, c. 17, subsec. 78(22), applicable to trusts’ taxa- 
tion years that begin after February 22, 1994. 


Subsec. 104(21.2) amended by 1995, c. 3, s. 28, applicable to trusts’ taxation years that 


begin after February 22, 1994; and, in applying subsec. 104(21.2) to a trust’s taxation 
year that includes that day, 


(a) the opening words of subsec. 104(21.2) shall be read as follows: 


(21.2) Where, for the purposes of subsection (21), a trust (other than a mu- 
tual fund trust) designates an amount in respect of a beneficiary in respect of 
its net taxable capital gains for a taxation year (in this subsection referred to 
as the “designation year”), 


(b) the descriptions of A, B and C in para. 104(21.2)(b) shall be read as follows: 
A is the lesser of 


(i) the amount determined by the formula 


inlets 
where 


H is the total of amounts designated under subsection (21) for the 
designation year by the trust, and 


I is the total of amounts designated under subsection (13.2) for 
the designation year by the trust, and 


(ii) the trust’s eligible taxable capital gains for the designation year, 


Bis the amount, if any, by which the amount designated under subsection 
(21) for the designation year by the trust in respect of the beneficiary 
exceeds the amount designated under subsection (13.2) for the year by 
the trust in respect of the beneficiary, 


C is the total of all amounts each of which is the amount determined for B 
for the designation year in respect of a beneficiary under the trust, 


and 
(c) the closing words of subsec. 104(21.2) shall be read as follows: 


and for the purposes of section 110.6, each such taxable capital gain of a 
beneficiary shall be deemed to be a taxable capital gain of the beneficiary for 
the beneficiary’s taxation year in which the designation year ends from the 
disposition of a property that occurred on February 22, 1994. 


Subsec. 104(21.2) formerly read: 


(21.2) Beneficiary’s taxable capital gain from trust — Where a trust has, for 
the purposes of subsection (21), designated an amount (in this subsection re- 
ferred to as the “designated amount”) in respect of a beneficiary of the trust in 
respect of its net taxable capital gains for a taxation year (in this subsection re- 
ferred to as the “designation year”) and by virtue thereof the designated amount 
is deemed, for the purposes described in that subsection, to be a taxable capital 
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gain for the year of the beneficiary from the disposition by the beneficiary of 
capital property, 
(a) the trust shall in its return of income for the designation year designate an 
amount in respect of its eligible taxable capital gains for the designation year 
in respect of the beneficiary equal to the amount determined in respect of the 
beneficiary under each of subparagraphs (b)(i), (1) and (iii), and 


(b) the beneficiary shall, for the purposes of sections 3, 74.3 and 111 as they 
apply for the purposes of section 110.6, be deemed to have a taxable capital 
gain for the year 


(i) from the disposition of capital property that is qualified farm property 
of the beneficiary equal to the amount determined by the formula 


B 
(ast)? 
GE G 


(ii) from the disposition of capital property that is a qualified small busi- 
ness corporation share of the beneficiary equal to the amount deter- 
mined by the formula 


and 


(iii) from the disposition of capital property, other than properties re- 
ferred to in subparagraphs (i) or (ii), equal to the amount determined by 
the formula 


where 
A. is the eligible taxable capital gains of the trust for the designation year, 


Bis the amount, if any, by which the designated amount exceeds the 
amount designated in respect of the beneficiary for the designation year 
under subsection (13.2), 


Cis the greater of 


(i) the total of all amounts each of which is the amount used for B 
under this paragraph in respect of a beneficiary of the trust for the 
designation year, and 


(ii) the amount, if any, by which the net taxable capital gains of the 
trust for the designation year exceed the amount, if any, by which 


(A) the investment expense (within the meaning assigned by 
subsection 110.6(1)) of the trust for the designation year 


exceeds 


(B) the investment income (within the meaning assigned by 
subsection 110.6(1)) of the trust for the designation year, 


D_ is the amount, if any, that would be determined in respect of the trust for 
the designation year under paragraph 3(b) in respect of capital gains and 
capital losses if the only properties referred to in that paragraph were 
qualified farm properties of the trust disposed of by it after 1984, 


Eis the amount, if any, that would be determined in respect of the trust for 
the designation year under paragraph 3(b) in respect of capital gains and 
capital losses if the only properties referred to in that paragraph were 
qualified small business corporation shares of the trust, other than quali- 
fied farm property, disposed of by it after June 17, 1987, 


F is the lesser of 


(i) the amount, if any, that would be determined under paragraph 
3(b) in respect of capital gains and capital losses in respect of the 
trust for the designation year if 


(A) the only properties referred to in that paragraph were 
properties disposed of by it after 1984, other than qualified farm 
properties and other than qualified small business corporation 
shares disposed of by it after June 17, 1987, and 


(B) the trust’s capital gains and capital losses for the year from 
dispositions of non-qualifying real property of the trust were 
equal to its eligible real property gains and eligible real pro- 
perty losses, respectively, for the year from those dispositions, 
and 


(ii) the amount that would be determined under subparagraph (i) if 
that subparagraph were read without reference to clause (i)(B), and 


G_ is the total of the amounts used for D, E and F under this paragraph in 
respect of the beneficiary for the year, 


and for the purposes of section 110.6, those capital properties shall be deemed to 
have been disposed of by the beneficiary in the year. 
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The description of F in para. 104(21.2)(b) amended by 1994, c. 7, Sch. VII (1993, ¢. 
24), subsec. 42(7), applicable to 1992 er seg. That description formerly read: 


FE is the amount, if any, that would be determined in respect of the trust for the | 
designation year under paragraph 3(b) in respect of capital gains and capital 
losses if the only properties referred to in that paragraph were properties 
disposed of by it after 1984, other than qualified farm properties and other | 
than qualified small business corporation shares disposed of by it after June’ 
17, 1987, and 


The description of C in para. 104(21.2)(b) substituted by 1994, c. 7, Sch. I (1991, ¢. 
49), s. 75, applicable to 1988 et seq. The description of C formerly read: 

Cis the net taxable capital gains of the trust for the designation year, 
Interpretation Bulletins: IT-123R6: Transactions involving eligible capital pro- 
perty; IT-381R3: Trusts — capital gains and losses and the flow-through of taxable 
capital gains to beneficiaries. 


Advance Tax Rulings: ATR-34: Preferred beneficiary’s election. 
Forms: T3 SCH 3: Eligible taxable capital gains; T3 SCH 4: Cumulative net invest- 
ment loss: T3 SCH 9: Income allocations and designations to beneficiaries. 


(21.3) Net taxable capital gains of trust determined — For 
the purposes of this section, the net taxable capital gains of a trust 
for a taxation year is the amount, if any, by which the total of the 
taxable capital gains of the trust for the year exceeds the total of 


(a) its allowable capital losses for the year, and 
Proposed Amendment — 104(21.3)(a)_ , 


(a) the total of all amounts each of which is an allowable capi 
tal loss (other than an allowable business investment loss 


Application: The July 18, 2005 draft legislation (Part 1 — a 
23(7), will amend para. 104(2 S | le t 
years that begin after 2000. 


Technical Notes: Subsecti 


trust to flow through its taxable capital gains realized : 
whom an amount of the trust’s income for the year has been made payable. The 
can flow through its taxable capital gains to beneficiaries only to the extent of 
taxablecapital gains forthe year. = oe 
Under subsection 104(21.3), the amount of a trust’s net taxable capital gains fe 
cation year equals the amount, if any, by which its total taxable capital gai 


year exceeds the total of two amounts: — 


of its total allowable capital losses for the year, and . 2 


« the amount deducted by it under paragraph | 11(1)(b) in co 


npiiting its taxab 
_ income for the year (i.e., deduction of carried-over net capital losses for prec 
ing years and for the three following years). : 


Subsection 104(21.3) is amended so that allowable business investment - 
(ABILs) are disregarded for the purpose of the first of the two amounts. Accordingl 
ABILs will not result in a reduction of taxable capital gains that may be flo 
through to beneficiaries under trusts and against which allowable capital losses 
be claimed. : _ _ : 


(b) the amount, if any, deducted under paragraph 111(1)(b) ir. 

computing its taxable income for the year. { 
Interpretation Bulletins: IT-381R3: Trusts 
through of taxable capital gains to beneficiaries. 


Forms: T3 SCH 3: Eligible taxable capital gains. 


(21.4) Deemed gains [transitional for 2000] — Where a 
amount is designated in respect of a beneficiary by a trust for a par. 
ticular taxation year of the trust that includes February 28, 2000 0 
October 17, 2000 and that amount is, because of subsection (21) 
deemed to be a taxable capital gain of the beneficiary from the dis. 
position of capital property for the taxation year of the beneficiar, 
in which the particular taxation year of the trust ends (in this sub 
section referred to as the “allocated gain”), 


(a) the beneficiary is deemed to have realized capital gains (i. 
this subsection referred to as the “deemed gains’’) from the dis 
position of capital property in the beneficiary’s taxation year 1, 
which the particular taxation year ends equal to the amount, 
any, by which 
(i) the amount determined when the amount of the allocate: 
gain is divided by the fraction in paragraph 38(a) that applic, 
to the trust for the particular taxation year 


capital gains and losses and the flow” 
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exceeds 


(ii) the amount claimed by the beneficiary not exceeding the 
beneficiary’s exempt capital gains balance for the year in re- 
spect of the trust; 


(b) notwithstanding subsection (21) and except as a consequence 
of the application of paragraph (a), the amount of the allocated 
gain shall not be included in computing the beneficiary’s income 
for the beneficiary’s taxation year in which the particular taxa- 
tion year ends; 


_ (c) the trust shall disclose to the beneficiary in prescribed form 
the portion of the deemed gains that are in respect of capital 
gains realized on dispositions of property that occurred before 
February 28, 2000, after February 27, 2000 and before October 
18, 2000, and after October 17, 2000 and, if it does not do so, 
the deemed gains are deemed to be in respect of capital gains 
realized on dispositions of property that occurred before Febru- 
ary 28, 2000; and 

(d) where a trust so elects under this paragraph in its return of 
income for the year, 


(i) the portion of the deemed gains that are in respect of capi- 
tal gains from dispositions of property that occurred before 
February 28, 2000 is deemed to be that proportion of the 
deemed gains that the number of days that are in the particu- 
lar year and before February 28, 2000 is of the number of 
days that are in the particular year, 


(ii) the portion of the deemed gains that are in respect of cap- 


(c) the portion of the net capital gains or net capital losses that 
are in respect of capital gains and losses from dispositions of 
property that occurred in the year and in the period that began at 
the beginning of October 18, 2000 and ended at the end of the 
year, is deemed to be that proportion of the net ca pital gains or 
net capital losses, as the case may be, that the number of days 
that are in the year and in that period is of the number of days 
that are in the year, | 


and, for the purpose of this subsection, 


(d) the net capital gains of a trust from dispositions of property 
in a year is the amount, if any, by which the trust’s capital gains 
from dispositions of property in the year exceeds the trust’s Cap- 
ital losses from dispositions of property in the year, and 


(e) the net capital losses of a trust from dispositions of property 
in a year is the amount, if any, by which the trust’s capital losses 
from dispositions of property in the year exceeds the trust’s cap- 
ital gains from dispositions of property in the year. 


History: Subsec. 104(21.5) added by 2001, c. 17, subsec. 78(23), applicable to taxa- 
tion years that end after February 27, 2000. 


(21.6) Deemed gains [transitional for 2000] — [where] 
subsec. (21.4) applies — Where a taxpayer is deemed by sub- 
section (21.4) to have realized capital gains from the disposition of 
capital property in a taxation year of the taxpayer in respect of dis- 
positions of property by a trust of which the taxpayer is a 
beneficiary, 


ital gains from dispositions of property that occurred in the 
year and in the period that began at the beginning of Febru- 
ary 28, 2000 and ended at the end of October 17, 2000, is 
deemed to be that proportion of the deemed gains that the 
number of days that are in the year and in that period is of the 
number of days that are in the particular year, and 


(ili) the portion of the deemed gains that are in respect of 
capital gains from dispositions of property that occurred in 
the year and in the period that begins at the beginning of Oc- 
tober 18, 2000 and ends at the end of the particular year, is 
deemed to be that proportion of the deemed gains that the 
number of days that are in the year and in that period is of the 
number of days that are in the particular year; and 


(e) no amount may be claimed by the beneficiary under subsec- 
tion 39.1(3) in respect of the allocated gain. 
elated Provisions: 89(1)“capital dividend account’(f)(i)(B) — Amounts desig- 
ited under 104(21.4) not added to CDA of corporate beneficiary; 104(21.5)-(21.7) — 
irther transitional rules for 2000. 
istory: Subsec. 104(21.4) added by 2001, c. 17, subsec. 78(23), applicable to taxa- 
dn years that end after February 27, 2000. 


1.5) Deemed gains [transitional for 2000]— Where no 
nount is designated by a trust under subsection (21) in respect of 
S net taxable capital gains for a taxation year that includes Febru- 
y 28, 2000 or October 17, 2000, the trust has net capital gains or 
>t capital losses from the disposition of property in the year, and 
€ trust so elects under this subsection in its return of income for 
© year 


(a) the portion of the net capital gains or net capital losses that 
are in respect of capital gains and losses from dispositions of 
property that occurred before February 28, 2000 is deemed to be 
that proportion of the net capital gains or net capital losses, as 
the case may be, that the number of days that are in the year and 
before February 28, 2000 is of the number of days that are in the 
year, 


(b) the portion of the net capital gains or net capital losses that 
are in respect of capital gains and losses from dispositions of 
Property that occurred in the year and in the period that began at 
the beginning of February 28, 2000 and ended at the end of Oc- 
tober 17, 2000, is deemed to be that proportion of the net capital 
gains or net capital losses, as the case may be, that the number 
of days that are in the year and in that period is of the number of 
days that are in the year, and 
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(a) if the deemed gains are in respect of capital gains of the trust 
from dispositions of property before February 28, 2000 and the 
taxation year of the taxpayer includes February 27, 2000, the 
deemed gains are deemed to be a capital gain of the taxpayer 
from the disposition by the taxpayer of capital property in the 
taxpayer’s taxation year and before February 28, 2000; 


(b) if the deemed gains are in respect of capital gains of the trust 
from dispositions of property before February 28, 2000 and the 
taxation year of the taxpayer began after February 27, 2000 and 
ended before October 18, 2000, °s of the deemed gains is 
deemed to be a capital gain of the taxpayer from the disposition 
by the taxpayer of capital property in the taxpayer’s taxation 
year; 


(c) if the deemed gains are in respect of capital gains of the trust 
from dispositions of property before February 28, 2000 and the 
taxation year of the taxpayer began after February 27, 2000 and 
ended after October 17, 2000, °/s of the deemed gains is deemed 
to be a capital gain of the taxpayer from the disposition by the 
taxpayer of capital property in the taxpayer’s taxation year and 
before October 18, 2000; 


(d) if the deemed gains are in respect of capital gains of the trust 
from dispositions of property before February 28, 2000 and the 
taxation year of the taxpayer began after October 17, 2000, 3 of 
the deemed gains is deemed to be a capital gain of the taxpayer 
from the disposition by the taxpayer of capital property in the 
taxpayer’s taxation year; 


(e) if the deemed gains are in respect of capital gains of the trust 
from dispositions of property after February 27, 2000 and before 
October 18, 2000, and the taxation year of the taxpayer began 
after October 17, 2000, */; of the deemed gains is deemed to be a 
capital gain of the taxpayer from the disposition by the taxpayer 
of capital property in the taxpayer’s taxation year; 


(f) if the deemed gains are in respect of capital gains of the trust 
from dispositions of property after February 27, 2000 and before 
October 18, 2000 and the taxation year of the taxpayer includes 
February 28, 2000 and October 17, 2000, the deemed gains are 
deemed to be a capital gain of the taxpayer from the disposition 
by the taxpayer of capital property in the taxpayer’s taxation 
year and in the period that began after February 27, 2000 and 
ended before October 18, 2000; 


S. 104(21.6)(f.1) 


_ Proposed Addition — 104(21.6)(f.1) 
(£1) if the deemed gains are in respect of capital gains of the 
trust from dispositions of property after February 27, 2000 and 


before October 17, 2000 and the taxation year of the tax 
began after February 27, 2000 and ended after Octo OK 


er 

x 17, 

2000, the deemed gains are deemed to be a capital gain of the 
taxpayer from the disposition by the taxpayer of capital pro- — 
perty in the taxpayer’s taxation year and in the period that be- — 
gan after February 27, 2000 and ended before October 18, — 

2000; _ Se .. 

Application: The July 18. 2005 draft legislation (Part 2 — technical), subsec. 93(6), 
will add para. 104(21.6)(f.1), applicable to taxation years that end after February 27, 

Technical Notes: Subsection 104(21.6) provides rules for the determination of the 

inclusion rate to be used by a taxpayer for capital gains realized by a trust in 2000. 

This subsection applies to a taxpayer who has a taxation year that begins after Octo- 

ber 17, 2000 and who is deemed by subsection: 104(21.4) to have capital gains from 
the disposition of capital property in the year in respect of dispositions of property py 


4 trust of which the taxpayer is a beneficiary, __ 


This subsection ensures that the inclusion rate for capital gains realized on property / 


disposed of by a trust prior to February 27, 2000 is ‘4, and is %) in respect of property 
disposed of by a trust after February 2, 2000 and before October 18, 2000, 


Subsection 104(21.6) is amended by adding new paragraph (f.1) to ensure that where — 
the deemed gains are in respect of capital gains from dispositions of property by the — 
trust that occurred after February 27, 2000 and before October 17, 2000 in circum 
stances where the taxation year of the taxpayer began after February 27, 2000 and 
ended after October 17, 2000, the gains are deemed to be a capital gain ‘the tax- — 
payer from the disposition by the taxpayer of capital property in the taxpayer’s taxa- 
tion year and in the period that began after February 27, 2000 and ended before Octo- 
ber 18, 2000. This amendment applies to taxation years that end after February 27, 


(g) if the deemed gains are in respect of capital gains of the trust 
from dispositions of property after February 27, 2000 and before 
October 17, 2000 and the taxation year of the taxpayer began 
after February 27, 2000 and ended before October 17, 2000, the 
deemed gains are deemed to be a capital gain of the taxpayer 
from the disposition by the taxpayer of capital property in the 
taxpayer’s taxation year; and 


Proposed Amendment — 104(21.6)(9) 


(g) if the deemed gains are in respect of capital gains of the 

trust from dispositions of property after February 27, 2000 and 
before October 17, 2000 and the taxation year of the taxpayer 

began after February 27, 2000 and ended before October 18, 

2000, the deemed gains are deemed to be a capital gain of the 

taxpayer from the disposition by the taxpayer of capital pro- — 

perty in the taxpayer's taxation year; and 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 93(6), 
will amend para. 104(21.6)(g) to read as above, applicable to trust taxation years that 
end after December 20, 2002. ; oo ie — 
Technical Notes: Paragraph 104(21.6)(g) is amended to correct a technical defi- 
ciency in a reference to a date. The reference to “October 17, 2000” is changed to 
“October 18, 2000" which reflects the date on which the reduction of the capital gain 
inclusion rate from 7 to '/2 was announced. This amendment applies to trust taxation 
years that end after December 20, 2002. . _ 


(h) in any other case, the deemed gains are deemed to be a capi- 
tal gain of the taxpayer from the disposition of capital property 
by the taxpayer in the taxpayer’s taxation year and after October 
17, 2000. 


Related Provisions: 
purposes. 


127.52(1)(d)(iii) — 104(21.6) ignored for minimum tax 


History: Subsec. 104(21.6) added by 2001, c. 17, subsec. 78(23), applicable to taxa- 
tion years that end after February 27, 2000. 


(21.7) Deemed gains [transitional for 2000] — [where] 
subsec. (21.4) does not apply — Where an amount is desig- 
nated under subsection (21) in respect of a beneficiary by a trust for 
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and subsection (21.4) does not apply in respect of the designated | 
amount, 

(a) notwithstanding subsection (21) and except as a consequence 
of the application of paragraph (b), the designated amount shall 
not be included in computing the beneficiary’s income; 


(b) the beneficiary is deemed to have a capital gain from the 
disposition by the beneficiary of capital property on the day on » 
which the particular taxation year ends equal to the amount, if 
any, by which 
(i) the amount determined by dividing the designated amount 
by the fraction in paragraph 38(a) that applies to the trust for 
the particular taxation year | 


exceeds 


(ii) the amount claimed by the beneficiary, which amount 
may not be greater than the beneficiary's exempt capital — 
gains balance for the year in respect of the trust; and 


(c) no amount may be claimed under subsection 39.1(3) by the © 
beneficiary in respect of the designated amount. 


History: Subsec. 104(21.7) added by 2001, c. 17, subsec. 78(23), applicable to taxa- — 
tion years that end after February 27, 2000. 


(22) Designation of foreign source income by trust — For — 
the purposes of this subsection, subsection (22.1) and section 126, | 
such portion of a trust’s income for a taxation year (in this subsec- 
tion referred to as “that year”) throughout which it is resident in 

Canada from a source in a country other than Canada as 


(a) can reasonably be considered (having regard to all the cir- | 
cumstances including the terms and conditions of the trust ar- 

rangement) to be part of the income that, because of subsection | 
(13) or (14), was included in computing the income for a partic- | 
ular taxation year of a particular beneficiary under the trust, and » 


(b) is not designated by the trust in respect of any other benefici- . 
ary thereunder 
shall, if so designated by the trust in respect of the particular benefi- 
ciary in its return of income under this Part for that year, be deemed | 
to be the particular beneficiary’s income for the particular year from 
that source. 


Proposed Amendment — 104(22) 
(22) Designation in respect of foreign source income 


For the purposes of this subsection, subsection (22.1) and section 
126, an amount in respect of a trust’s income for a particular taxa- 
tion year of the trust from a source in a country other than Canad 
is deemed to be income of a taxpayer, for the taxation year of t 
taxpayer in which the particular taxation year ends, from 1 
source if oe 
_ (a) the amount — ee . 
-_ @) is designated by the trust, in respect of the taxpayer, in 
the trust’s return of income under this Part for the particular — 
taxation year, and : Doe 
- (ii) may reasonably be considered (having regard to all th 
circumstances including the terms and conditions of the 
trust) to be part of the amount that, because of paragraph — 
(13)(a) or subsection (14), was included in computing the 
income for that taxation year of the taxpayer; 
_ (b) the taxpayer is in the particular taxation year a beneficiar 
Pinder the WEG) oc he is or ee 
(ce) the trust is, throughout the particular taxation year, resident 
in Canada; and ee 
(d) the total of all amounts each of which is an amount desi 
nated, under this subsection in respect of that source, by th 
_ trust in respect of a beneficiary under the trust in the trust’s | 
return of income under this Part for the particular taxation year 
is not greater than the trust’s income for the particular taxation — 
year from that source. : 


a particular taxation year of the trust that ends in a taxation year of 
the beneficiary that includes February 28, 2000 or October 17, 2000 


Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. 93G 
will amend subsec. 104(22) to read as above, applicable to taxation years that end | 
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after February 27, 2004 except that, for taxation years that end on or before July 18, 
2005, the reference to “paragraph (13)(a)” in subpara. 104(22)(a)(ii) is to be read as 
“subsection (13)”. : pes 
Technical Notes: Subsection 104(22) permits a trust to designate, in respect of a 
beneficiary under the trust, an amount of its foreign income. Such a designation is 
made by the trust on a source-by-source basis. Where the designation is made, the 


amount designated is deemed, for the purpose of subsections 104(22) and (22.1) and © 


sO 


section 126, to be the beneficiary’s income for the year from that source. 


Subsection 104(22) is amended to clarify that where an amount is desi 

spect of a taxpayer, by a trust in respect of the trust’s income for a particu 
year of the trust from a source in a country other than Canada, t 
‘is deemed to be income of the taxpayer, for the taxation year of the 
‘the particular taxation year of the trust ends, from that source. 


The deeming rule does not apply, however, unless a number of conditions 
One of these conditions — that a designated amount not be made in. 


total amounts designated, in respect of the trust’s income from a particular f 
Source. under subsection 104(22) by the trust fora particular taxation year of the trust — 


not exceed the trust’s income for the particular taxation year from that source. 
: ee : e Boe 


Tk 


a trust, only to the portion of 
Canada, that may reasonably be consi stance 
including the terms and conditions of the trust arrangement) to be part of the amount — 


that, by reason of subsection 104(13) or 104(14) or section 105, as the case may be, — 
1 inc of a beneficiary under the trust. This condi- 


was included in computing the incom 
n is also amended and now provides that an amount, in respect of the trust’s in- 
© from a source in a country other than Canada, is deemed to be income, from 
‘hat source, only if the amount may reasonably be considered (having regard to all 

circumstances including the terms and conditions of the trust) to be part of the 

int that, because of paragraph 104(13)(a) or subsection 104(14) or sectic 
as included in computing the income of that taxpayer (i.e., the tax 


of whom the amount is designated). 2p 

amended reference in the above rule to paragraph 104( 
104(13), applies to taxation years that end after July 18, 
at the deeming rule does not apply to employee bene 
tency with amended subsection 104(19). For taxat 
lary 27, 2004 and on or before July 18, 2005, the referen 
elated Provisions: 4(3)— Whether deductions are applicable to a particular 
ource; 94(3)(a)(ili) [proposed] — Application to trust deemed resident in Canada; 


04(22.2), (22.3) — Recalculation of trust’s foreign-source income and foreign tax; 
50(6.1) — Trust that ceases to exist deemed resident throughout year. 


listory: Subsec. 104(22) substituted by 1994, c. 21, subsec. 46(2), applicable to taxa- 
on years ending after November 12, 1981 except that, with respect to taxation years of 
usts that began before 1988, the opening words of subsec. 104(22) shall be read as 
dllows: 


(22) For the purposes of this subsection, subsection (22.1) and section 126, such 
portion of a trust’s income for a taxation year (in this subsection referred to as 
“that year”) from a source in a country other than Canada as 


ubsec. 104(22) formerly read: 


(22) Deduction for foreign taxes — For the purposes of this subsection and 
section 126, the following rules apply: 


(a) such portion of the income of a trust for a taxation year throughout which 
it was resident in Canada (before making any deduction under subsection (6) 
| or (12)) from sources in a foreign country as 


(i) may reasonably be considered (having regard to all the circumstances 
including the terms and conditions of the trust arrangement) to be part of 
the income that, by virtue of subsection (13) or (14), as the case may be, 
was included in computing the income for a taxation year of a particular 
beneficiary under the trust, and 


(ii) was not designated by the trust in respect of any other beneficiary 
thereunder, 


shall, if so designated by the trust in respect of the particular beneficiary in 
| its return of income for the year under this Part, be deemed to be income of 
the particular beneficiary for the taxation year from sources in that country; 


(b) a beneficiary under a trust shall be deemed to have paid as income tax for 
a taxation year, on the income that the beneficiary is deemed by paragraph 
(a) to have for the year from sources in a foreign country, to the government 
of that country an amount equal to that proportion of the income or profits 
tax paid by the trust for the year to the government of that country or to the 
government of a state, province or other political subdivision of that country 
(except such portion of that tax as was deductible under subsection 20(11) or 
deducted under subsection 20(12) in computing its income for the year) that 


(i) such portion of the amount included in computing the beneficiary’s 
income for the year by virtue of subsection (13) or (14), as the case may 
be, as is deemed by paragraph (a) to be income for the year from sources 
in that country, 


pect f more 
than one beneficiary under the trust — is replaced with a new Tequirement that the _ 


The deeming rule under subsection 104(22) applies, in respect of a beneficiary under / 
 trust’s income. from a source in a country other than _ 
e considered (having regard to all the circumstances _ 


S. 104(22.3) 


is of 


(i) the income of the trust for the year from sources in that country 
(before making any deduction under subsection (6) or (12)); 


(c) the income of a trust from sources in a foreign country for a taxation year 
shall be deemed to be its actual income from those sources gor the year mi- 
nus the total of the amounts deemed by paragraph (a) to be the income there- 
from for the year of all beneficiaries under the trust; and 

(d) a trust shall be deemed to have paid as income tax to the government of a 
foreign country for a taxation year an amount equal to the income or profits 
tax actually paid by it for the year to the government of that country, or to 
the government of a state, province or other political subdivision of that 
country (except such portion of that tax as was deductible under subsection 
20(11) or deducted under subsection 20(12) in computing its income for the 
year), minus the total of amounts deemed by paragraph (b) to have been paid 
to the government of that country for the year by all beneficiaries under the 
trust. 


Interpretation Bulletins: IT-201R2: Foreign tax credit — trust and beneficiaries: 
IT-506: Foreign income taxes as a deduction from income. 


(22.1) Foreign tax deemed paid by beneficiary — Where a 
taxpayer is a beneficiary under a trust, for the purposes of this sub- 
section and section 126, the taxpayer shall be deemed to have paid 
as business-income tax or non-business-income tax, as the case may 
be, for a particular taxation year in respect of a source the amount 
determined by the formula 


AX B 
(e: 
where 


A is the amount that, but for subsection (22.3), would be the busi- 
ness-income tax or non-business-income tax, as the case may be, 
paid by the trust in respect of the source for a taxation year (in 
this subsection referred to as “that year”) of the trust that ends in 
the particular year; 


is the amount deemed, because of a designation under subsec- 
tion (22) for that year by the trust, to be the taxpayer’s income 
from the source; and 


C is the trust’s income for that year from the source. 


Related Provisions: 4(3) — Whether deductions are applicable to a particular 
source; 94(3)(a)(iii) [proposed] — Application to trust deemed resident in Canada; 
126(2,22) — Foreign tax credit to trust on disposition of property by non-resident 
beneficiary. 


History: Subsec. 104(22.1) added by 1994, c. 21, subsec. 46(2), applicable to taxation 
years ending after November 12, 1981. 


Interpretation Bulletins: IT-201R2: Foreign tax credit — trust and beneficiaries. 


(22.2) Recalculation of trust’s foreign source income — 
For the purpose of section 126, there shall be deducted in comput- 
ing a trust’s income from a source for a taxation year the total of all 
amounts deemed, because of designations under subsection (22) by 
the trust for the year, to be income of beneficiaries under the trust 
from that source. 


Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust deemed resident 
in Canada. 


History: Subsec. 104(22.2) added by 1994, c. 21, subsec. 46(2), applicable to taxation 
years ending after November 12, 1981. 


Interpretation Bulletins: IT-201R2: Foreign tax credit — trust and beneficiaries. 


(22.3) Recalculation of trust’s foreign tax — For the purpose 
of section 126, there shall be deducted in computing the business- 
income tax or non-business-income tax paid by a trust for a taxation 
year in respect of a source the total of all amounts deemed, because 
of designations under subsection (22) by the trust for the year, to be 
paid by beneficiaries under the trust as business-income tax or non- 
business-income tax, as the case may be, in respect of the source, 
Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust deemed resident 


in Canada; 126(7)‘‘non-business-income tax’’(c.l1)—— Amount deducted under 
104(22.3) from business-income tax excluded from non-business-income tax. 


History: Subsec. 104(22.3) added by 1994, c. 21, subsec. 46(2), applicable to taxation 
years ending after November 12, 1981. 


| Interpretation Bulletins: IT-201R2: Foreign tax credit — trust and beneficiaries. 
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(22.4) Definitions — For the purposes of subsections (22) to 
(22.3), the expressions “business-income tax” and “non-business- 
income tax” have the meanings assigned by subsection 126(7). 


History: Subsec. 104(22.4) added by 1994, ¢. 21, subsec. 46(2), applicable to taxation 
years ending after November 12,1981. i 


interpretation Bulletins: IT-201R2: Foreign tax credit — trust and beneficiaries. 


(23) Testamentary trusts — In the case of a testamentary trust, 

notwithstanding any other provision of this Act, the following rules 

apply: | 
(a) the taxation year of the trust is the period for which the ac- 
counts of the trust are made up for purposes of assessment under 
this Act, but no such’ period may exceed 12 months and no 
change in the time when such a period ends may be made for the 
purposes of this Act without the concurrence of the Minister; 


(b) when a taxation year is referred to by reference to a calendar 
year, the reference is to the taxation year or years coinciding 
with, or ending in, that year; 


Application: The July ie 
will repeal paras. 104(23)(a) and (b),. 


For a related set of amendments, see the commentary on section 249 
“testamentary trust” in subsection 18D. 


(c) the income of a person for a taxation year from the trust shall 
be deemed to be the person’s benefits from or under the trust for 
the taxation year or years of the trust that ended in the year de- 
termined as provided by this section and section 105; 


(d) where an individual having income from the trust died after 
the end of a taxation year of the trust but before the end of the 
calendar year in which the taxation year ended, the individual’s 
income from the trust for the period commencing immediately 
after the end of the taxation year and ending at the time of death 
shall be included in computing the individual’s income for the 
individual’s taxation year in which the individual died unless the 
individual’s legal representative has elected otherwise, in which 
case the legal representative shall file a separate return of in- 
come for the period under this Part and pay the tax for the period 
under this Part as if 


(i) the individual were another person, 
(ii) the period were a taxation year, 


(iii) that other person’s only income for the period were the 
individual’s income from the trust for that period, and 


(iv) subject to sections 114.2 and 118.93, that other person 
were entitled to the deductions to which the individual was 
entitled under sections 110, 118 to 118.7 and 118.9 for the 
period in computing the individual’s taxable income or tax 
payable under this Part, as the case may be, for the period; 
and 


(e) in lieu of making the payments required by sections 155, 156 
and 156.1, the trust shall pay to the Receiver General within 90 
days after the end of each taxation year, the tax payable under 
this Part by it for the year. 
Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust deemed resident 
in Canada: 114.2 — Deductions in separate returns; 118.93 — Credits in separate re- 
turns: 120.2(4)(a) — No minimum tax carryover on special return under 104(23)(d); 
127.1(1)(a) — No refundable investment tax credit on special return; 127.55 — Mini- 


mum tax not applicable; 249(1)(c), (5S), (6) — Taxation year of testamentary trust. 


Income Tax Act, Part I, Division B 


History: Para. 104(23)(a) amended by 1996, c. 21, subsec. 18(11), applicable after 
1994. The para. formerly read: 


(a) the taxation year of the trust is the period for which the accounts of the trust | 
have been ordinarily made up and accepted for purposes of assessment under this © 
Act and, in the absence of an established practice, the period adopted by the trust | 
for that purpose (but no such period may exceed 12 months and a change in a 
usual and accepted period may not be made for the purpose of this Act without. 
the concurrence of the Minister); 


Para. 104(23)(e) amended by 1994, c. 8, s. 12, applicable to 1994 er seq. Para. (e) 
formerly read: | 


»(e) in lieu of making the payments required by section 156, the trust shall pay to” 
the Receiver General within 90 days from the end of each taxation year, the tax 
for the year as estimated under section 151. 20 
Interpretation Bulletins: IT-179R: Change of fiscal period; IT-326R3: Returns of 
deceased persons as “another person”. Mo aN | 


Forms: T4011: Preparing returns for deceased persons [guide]. 


(24) Amount payable — For the purposes of subparagraph 
53(2)(h)(i.1) and subsections (6), (7), (13) and (20), an amount shall — 
be deemed not to have become payable to a beneficiary in a taxa- 
tion year unless it was paid in the year to the beneficiary or the 
beneficiary was entitled in the year to enforce payment of the 
amount. 


legislation (Part 1 — 
as above, applica 
years that 


2002, and to trust 
the trust makes a valid 


the year to the beneficiary or th 
ment of the amount, 


Ct st taxation years. 002. 
to trust taxation years that begin after 2000, or after 2001, if the trust makes 
appropriate election | 


. under the coming-into-force provision for new section 94. 


Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust deemed resident 
in Canada; 94(4)——FAPI does not include “amount payable” to beneficiary: 
104(18) — Trust for person under age 21. 

Selected Cases [subsec. 104(24)]: Langer Family Trust v. MNR, [1992] 1 C.T.C 
2119 (TCC) (No deduction where income not “paid in the year to the person’). 


Interpretation Bulletins: IT-286R2: Trusts — amount payable; IT-342R: Trusts — 
income payable to beneficiaries; IT-381R3: Trusts — capital gains and losses and thi 
flow-through of taxable capital gains to beneficiaries. { 


|.T. Technical News: 11 (payments made by a trust for the benefit of a mino- 
beneficiary). 


(25), (25.1), (26) [Repealed under former Act] 


| 
(27) Pension benefits — Where a testamentary trust has, ins 
taxation year throughout which it was resident in Canada, receive! 
a superannuation or pension benefit or a benefit out of or under | 
foreign retirement arrangement and has designated, in the return 0. 
its income for the year under this Part, an amount in respect of 
beneficiary under the trust equal to such portion (in this subsectio 
referred to as the “beneficiary’s share”) of the benefit as 


(a) may reasonably be considered (having regard to all the ci 
cumstances including the terms and conditions of the trust ai’ 
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rangement) to be part of the amount that, by reason of subsec- 
tion (13), was included in computing the income for a particular 
taxation year of the beneficiary, and 


(b) was not designated by the trust in respect of any other bene- 
ficiary under the trust, 


the following rules apply: 
(c) where 


(i) the benefit is an amount described in subparagraph (a)(i) 
of the definition “pension income” in subsection 118(7), and 


(ii) the beneficiary was a spouse or common-law partner of 
the settlor of the trust, 


the beneficiary’s share of the benefit shall be deemed, for the 
purposes of subsections 118(3) and (7), to be a payment de- 
scribed in subparagraph (a)(i) of the definition “pension income” 
in subsection 118(7) that is included in computing the benefici- 
ary’s income for the particular year, 


(d) where the benefit 


(i) is a single amount (within the meaning assigned by sub- 
section 147.1(1)), other than an amount that relates to an ac- 
tuarial surplus, paid by a registered pension plan to the trust 
as a Consequence of the death of the settlor of the trust who 
was, at the time of death, a spouse or common-law partner of 
the beneficiary, or 


(ii) would be an amount included in the total determined 
under paragraph 60(j) in respect of the beneficiary for the 
taxation year of the beneficiary in which the benefit was re- 
ceived by the trust if the benefit had been received by the 
beneficiary at the time it was received by the trust, 


the beneficiary’s share of the benefit is, for the purposes of para- 
graph 60(j), an eligible amount in respect of the beneficiary for 
the particular year, and 


(e) where the benefit is a single amount (within the meaning as- 
signed by subsection 147.1(1)) paid by a registered pension plan 
to the trust as a consequence of the death of the settlor of the 
trust, 


(i) if the beneficiary was, immediately before the settlor’s 
death, a child or grandchild of the settlor who, because of 
mental or physical infirmity, was financially dependent on 
the settlor for support, the beneficiary’s share of the benefit 
(other than any portion of it that relates to an actuarial sur- 
plus) is deemed, for the purposes of paragraph 60(1), to be an 
amount from a registered pension plan included in computing 
the beneficiary’s income for the particular year as a payment 
described in clause 60(1)(v)(B.01), and 


(ii) if the beneficiary was, at the time of the Settlor’s death, 
under 18 years of age and a child or grandchild of the settlor, 
the beneficiary’s share of the benefit (other than any portion 
of it that relates to an actuarial surplus) is deemed, for the 
purposes of paragraph 60(1), to be an amount from a regis- 
tered pension plan included in computing the beneficiary’s 
income for the particular year as a payment described in sub- 
clause 60(1)(v)(B.1)(D. 


slated Provisions: 60(1)(v)(B.1) — Rollover of RRSP/RRIF designated benefits to 
ild or grandchild on death: 94(3)(a)(iii) [proposed] — Application to trust deemed 
ident in Canada; 146(1.1) — Where child presumed not financially dependent for 
4(27)(e)(i); 248(8) — Occurrences as a consequence of death; 250(6.1) — Trust that 
ises to exist deemed resident throughout year. 


Story: Para. 104(27)(e) amended by 2003, c. 15, subsec. 72(2), applicable in respect 
deaths that occur after 2002. Para. (e) formerly read: 


(e) where the benefit is a single amount (within the meaning assigned by subsec- 
tion 147.1(1)) paid by a registered pension plan to the trust a8 a consequence of 
the death of the settlor of the trust and the beneficiary was, at the time of the 

-settlor’s death, under 18 years of age and a child or grandchild of the settlor, the 
beneficiary’s share of the benefit (other than any portion thereof that relates to an 
actuarial surplus) shall be deemed, for the purposes of paragraph 60(1), to be an 
amount from a registered pension plan included in computing the beneficiary’s 
income for the particular year as a payment described in subclause 
60()(v)(B.1) CD. 


S. 104(27.1) 


Subsec. 104(27) amended by 2000, c. 12, Sch. 2. s. I, to replace “spouse” with “spouse 
or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)*common-law partner”. 
Paras. 104(27)(c) and (d) amended by 1994, c. 7, Sch. VII (1993, ¢. 24), subsec. 42(8), 
applicable after 1992. Paras. (c) and (d) formerly read: 
(c) where 
(i) the benefit is an amount described in subparagraph (a)(i) of the definition 
“pension income” in subsection 118(7), and 
(i) the beneficiary was a spouse (in this subsection having the meaning as- 
signed by subsection 146(1.1)) of the settlor of the trust, 
the beneficiary’s share of the benefit shall be deemed, for the purposes of sub- 
sections 118(3) and (7), to be a payment described in subparagraph (a)(i) of the 
definition “pension income” in subsection 118(7) that is included in computing 
the beneficiary’s income for the particular year, 
(d) where the benefit 
(i) is a single amount (within the meaning assigned by subsection 147.1(1)), 
other than an amount that relates to an actuarial surplus, paid by a registered 
pension plan to the trust as a consequence of the death of the settlor of the 
trust who was, at the time of the settlor’s death, a spouse of the beneficiary, 
or 


(ii) would be an amount included in the total determined under paragraph 
60) in respect of the beneficiary for the taxation year of the beneficiary in 
~ which the benefit was received by the trust if the benefit had been received 
by the beneficiary at the time it was received by the trust, 
the beneficiary’s share of the benefit is, for the purposes of paragraph 60(j), an 
eligible amount in respect of the beneficiary for the particular year, and 
That portion of subsec. 104(27) preceding para. (a) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 75(2), applicable to 1990 er seq. That portion formerly read: 
(27) Pension benefits — Where a testamentary trust has received a superannu- 
ation or pension benefit in a taxation year throughout which it was resident in 
Canada and has designated, in the return of its income for the year under this 
Part, an amount in respect of a beneficiary under the trust equal to such portion 
(in this subsection referred to as the “beneficiary’s share”) of the benefit as 
Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-528: Transfers of funds between registered plans. 


Forms: T3 SCH 7: Pension income allocations or designations; T3 SCH 9: Income 
allocations and designations to beneficiaries. 


(27.1) DPSP benefits — Where 


(a) a testamentary trust has received in a taxation year (in this 
subsection referred to as the “trust year”) throughout which it 
was resident in Canada an amount from a deferred profit sharing 
plan as a consequence of the death of the settlor of the trust, 


(b) the settlor was an employee of an employer who participated 
in the plan on behalf of the settlor, and 


(c) the amount is not part of a series of periodic payments, 
such portion of the amount as 


(d) is included under subsection 147(10) in computing the in- 
come of the trust for the trust year, 


(e) can reasonably be considered (having regard to all the cir- 
cumstances including the terms and conditions of the trust ar- 
rangement) to be part of the amount that was included under 
subsection (13) in computing the income for a particular taxa- 
tion year of a beneficiary under the trust who was, at the time of 
the settlor’s death, a spouse or common-law partner of the set- 
tlor, and 


(f) is designated by the trust in respect of the beneficiary in the 
trust’s return of income under this Part for the trust year 


is, for the purposes of paragraph 60), an eligible amount in respect 
of the beneficiary for the particular year. 
Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust deemed resident 
in Canada; 248(8) — Occurrences as a consequence of death; 250(6.1)— Trust that 
ceases to exist deemed resident throughout year. 
History: Subsec. 104(27.1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)‘*common-law 
partner”. 
Para. 104(27.1)(e) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 42(9), appli- 
cable after 1992. Para. (e) formerly read: 
(€) may reasonably be considered (having regard to all the circumstances includ- 
ing the terms and conditions of the trust arrangement) to be part of the amount 
that, by reason of subsection (13), was included in computing the income for a 
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particular taxation year of a beneficiary under the trust who was, at the time of 
the settlor’s death, a spouse (within the meaning assigned by subsection 
146(1.1)) of the settlor, and 
Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-528: Transfers of funds between registered plans. 


(28) [Death benefit deemed received by beneficiary] — 
Such portion of any amount received by a testamentary trust in a 
taxation year on or after the death of an employee in recognition of 
the employee’s service in an office or employment as may reasona- 
bly be considered (having regard to all the circumstances including 
the terms and conditions of the trust arrangement) to be paid or pay- 
able at a particular time to a particular beneficiary under the trust 
shall be deemed to be an amount received by the particular benefi- 
ciary at the particular time on or after the death of the employee in 
recognition of the employee’s service in an office or employment 
and not to have been received by the trust. 

Related Provisions: 56(1)(a)(iii) — Death benefit included in income; 94(3)(a)(iii) 
[proposed] — Application to trust deemed resident in Canada; 250(6.1) — Trust that 
ceases to exist deemed resident throughout year. 


Interpretation Bulletins: [T-508R: Death benefits. 


(29) Amounts deemed payable to beneficiaries [resource 
income] — For the purposes of this section, an amount designated 
by a trust in its return of income for a taxation year throughout 
which it was resident in Canada is deemed to have become, in the 
proportions that the trust designates in that return of income, paya- 
ble by the trust to particular beneficiaries under the trust in the year 
if 

(a) the designated amount does not exceed the amount deter- 

mined by the formula 


(A-—B) x C/D 
where 


A. is the total of all amounts each of which is 


(i) an amount that is not deductible in computing the 
trust’s income for the year, but that would be deductible 
in computing that income if this Act were read without 
reference to paragraph 18(1)(m), 


(ii) an amount that is required by paragraph 12(1)(0) or by 
subsection 69(6) or (7) to be included in computing that 
income, or 

(iii) an amount that is required to be included in comput- 
ing that income because of an amount designated under 
this subsection by another trust, 


B. is the total of all amounts each of which is 


(i) an amount that is deductible (otherwise than because 
of the membership of the trust in a partnership) under par- 
agraph 20(1)(v.1) in computing the trust’s income for the 
year, Or 


(ii) an amount that is not included in computing that in- 
come, but that would be included in computing that in- 
come if this Act were read without reference to section 
80.2, 


C is the total of all amounts each of which is a portion of the 
trust’s income for the year computed without reference to the 
provisions of this Act (in this subsection referred to as the 
“trust-purpose income of the trust for the year’’) that 


(i) was payable in the year to a beneficiary under the trust, 
or 
(ii) was required by subsection 105(2) to be included in 
computing the income of a beneficiary under the trust, 
and 

D is the trust-purpose income of the trust for the year; and 


(b) the designated proportions are reasonable having regard to 
the portions of the trust-purpose income of the trust for the year 
that are included in computing the beneficiaries’ incomes for the 
year. 


Income Tax Act, Part I, Division B 


-_. Repeal [effective 2007] —104(29) 
Application: S.C. 2003, c. 28 (Bill C-48, Royal Assent November 7, 200. 
11(2), repeals subsec. 104(29), applicable to trust taxation years that begin after 2006. 


Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust deemed resident 
in Canada; 250(6.1) — Trust that ceases to exist deemed resident throughout year; 
257 — Formula cannot calculate to less than zero. 
History: Subsec. 104(29) amended by 2003, c. 28, subsec. 11(1), applicable to trust 
taxation years that end after December 20, 2002. The subsec. formerly read: 
(29) Where a trust, in its return of income under this Part for a taxation year 
throughout which it was resident in Canada, designates an amount not exceeding 
the proportion of the amount, if any, by which 


(a) the total of all amounts each of which is an amount that would, but for 
paragraph 18(1)(1.1) or (m), be deductible in computing the income of the 
trust for the year or that is required to be included in computing its income 
for the year by reason of paragraph 12(1)(0) or subsection 69(6) or (7) 


exceeds 
(b) the total of all amounts each of which is an amount that is deductible 
(otherwise than because of the membership of the trust in a partnership) 
under paragraph 20(1)(v.1) in computing the income of the trust for the year 
or that would, but for section 80.2, be included in computing its income for 
the year, 
that 
(c) the total of all amounts each of which is a part of the income of the trust 
for the year computed without reference to the provisions of this Act (in this 
subsection referred to as the “trust-purpose income” for the year) that was 
payable in the year to a beneficiary of the trust or was included in computing 
the income of a beneficiary of the trust for the year by virtue of subsection 
105(2) 
is of 
(d) the trust-purpose income of the trust for the year, 
that designated amount shall, for the purposes of this section, be deemed to have 
become payable by the trust to particular beneficiaries of the trust in the year in 
such proportions as are designated by the trust in that return of income, provided 
that those proportions are reasonable having regard to the shares of the trust- 
purpose income of the trust for the year included in computing their incomes for 
the year. 


Para, 104(29)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 42(10), appli- | 


cable to taxation years ending after December 20, 1991. Para. (b) formerly read: 


(b) the total of all amounts each of which is an amount deductible in computing 
the income of the trust for the year under paragraph 20(1)(v.1) or that would, but 
for section 80.2, be included in computing its income for the year, 


Interpretation Bulletins: IT-342R: Trusts — income payable to beneficiaries. 


(30) Tax under Part XII.2 — For the purposes of this Part, there 


shall be deducted in computing the income of a trust for a taxation 
year the tax paid by the trust for the year under Part XII.2. 


Related Provisions: 18(1)(t) — Tax under Part XII.2 is deductible. 


(31) Idem — The amount in respect of a taxation year of a trust 
that is deemed under subsection 210.2(3) to have been paid by a, 
beneficiary under the trust on account of the beneficiary’s tax under, 
this Part shall, for the purposes of subsection (13), be deemed to be 
an amount in respect of the income of the trust for the year that has’ 


} 


become payable by the trust to the beneficiary at the end of the 
year. 
Interpretation Bulletins: IT-342R: Trusts — income payable to beneficiaries. 


Selected Cases [s. 104]: De Mond y. R., [1999] 4 C.T.C. 2007 (TCC) (Existence 01. 
trust did not prevent taxpayer from deducting partnership losses), 


Definitions [s. 104]: “accumulating income” — 108(1); “allocable amount” —, 
104(15); “allocated gain” — 104(21.4); “allowable business investment loss” — 38(¢) 
248(1); “allowable capital loss” — 38(b), 248(1); “alter ego trust”, “amount”, “assess | 
ment” — 248(1); ‘aunt’ — 252(2)(e); “beneficially interested” — 248(25); “benefict | 
ary” — 104(1.1), (5.5), 108(1); “brother” — 252(2); “business”? — 248(1); “business 
income tax” — 104(22.4), 126(7); “calendar year” — Interpretation Act 37(1)(a)) 
“Canada” — 255, Interpretation Act 35(1); “Canadian resource property” — 66(15) 
248(1); “capital gain” — 39(1)(a), 248(1); “capital interest” — 108(1), 248(1); “capite 
loss” — 39(1), 248(1); “capital property” — 54, 104(4.1), 248(1); “child” — 2520, 
“common-law partner” — 248(1); “consequence of the death”, “consequence of whos 
death” — 248(8); “contributor” — 94(1); “controlled” — 256(6), (6.1); ““corporé | 
tion” — 248(1), Interpretation Act 35(1); “cost amount” — 107(1)(e), 108(1); “create | 
by the taxpayer’s, will” — 2489.1); “deemed capital cost’ — 104(5); “deeme. 
gain” — 104(21.4)(a); “deferred profit sharing plan” — 147(1), 248(1); “depreciabl 


property” — 13(21), 248(1); “designated beneficiary” — 210; “designated contribt } 
tor’ — 104(5.6), (5.7)(c); “designated income” — 210; “designation year — 
104(21.2); “disposition” — 248(1); “disposition day” — 104(5.3), (5.8); “dividend” =| 


{ 
{ 
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248(1); “eligible taxable capital gains” — 108(1); “employee”, “employee benefit 
plan”, “employer”, “employment”? — 248(1); “estate” — 104(1), 248(1); “excluded 
property” — 108(1); “exempt beneficiary” — 104(5.4): “exempt property” — 108(1); 
“financially dependent” — 146(1.1): “foreign resource property” — 66(15), 248(1); 
“foreign retirement arrangement” — 248(1): “former spouse” — 252(3); “grandpar- 
ent’ — 252(2); “great-aunt”, “great-uncle” — 252(2)(f); “income” — of trust 108(3); 
“income interest” — 108(1), 248(1): “individual” — 248(1); “inter. vivos trust” — 
108(1), 248(1); “inventory” — 248(1);. “investment tax credit” — 127(9), 248(1); 
“joint spousal or common-law partner trust”, “legal representative”, “Minister” — 
248(1); “mutual fund trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) 
[draft], 248(1); “net capital gains” — 104(21.5)(d); “net capital losses’”” — 
104(21.5)(e), 248(1); “net taxable capital gains” — 104(21.3); “NISA Fund No. 2” — 
248(1); “non-business-income tax” — 104(22.4), 126(7); “non-resident” — 248(1); 
“non-resident-owned investment corporation” — 133(8), 248(1); “office” — 248(1): 
“parent” — 252(2); “payable” — 104(24): “person”, “personal trust”, “post-1971 
spousal or common-law partner trust” — 248(1); “pre-1972 spousal trust”, “preferred 
beneficiary” — 108(1); “preferred beneficiary’s share’ — 104(15): “prescribed”, “pro- 
perty” — 248(1); “qualified farm property”, “qualified small business corporation 
share” — 108(1), 110.6(1); “received” — 248(7); “registered charity”, “registered pen- 
sion plan” — 248(1); “related”? — 104(5.7)(b), 251(2); “relevant period” — 104(5.7); 
‘resident contributor” — 94(1); “resident in Canada” — 94(3)(a)(vili), 250; “series” — 
248(10); “settlor’” — 108(1); “share’’, “shareholder” — 248(1); “single amount” — 
147.1(1); “sister” —252(2); “small business corporation” — 248(1); “spouse” — 
252(3); “substituted property’ — 248(5); “superannuation or pension benefit’? — 
148(1); “tax treaty” — 248(1); “taxable Canadian corporation” — 89(1), 248(1); “taxa- 
jle capital gain” — 38(a), 248(1); “taxable dividend” — 89(1), 248(1); “taxable in- 
come” — 2(2), 248(1); “taxation year” — 104(23)(a) [to be repealed}, 249: “tax- 
vayer” — 248(1); “testamentary trust” — 108(1), 243 (1) se settusts-—104(1). (3), 
08(1), 248(1); “trust-purpose income” — 104(29)(c); “uncle” — 252(2)(e); “vested 
adefeasibly” — 248(9.2). 


05. (1) Benefits under trust — The value of all benefits to a 
axpayer during a taxation year from or under a trust, irrespective of 
vhen created, shall, subject to subsection (2), be included in com- 
uting the taxpayer’s income for the year except to the extent that 
1e value 


(a) is otherwise required to be included in computing the tax- 
payer’s income for a taxation year; or 


(b) has been deducted under paragraph 53(2)(h) in computing 
the adjusted cost base of the taxpayer’s interest in the trust or 
would be so deducted if that paragraph 


(i) applied in respect of the taxpayer’s interest in the trust, 
and 


(ii) were read without reference to clause 53(2)(h)(i.1)(B). 


slated Provisions: 104(19) — Portion of dividends deemed received by benefici- 
y; 104(21) — Portion of capital gains deemed gain of beneficiary; 104(23) — Testa- 
¢ntary trusts; 107.3(4) No application to qualifying environmental trusts; 
8(5) — Interpretation. 


‘lected Cases [subsec. 105(1)]: Cooper v. MNR, [1989] 1 C.T.C. 66 (FCTD) 
‘terest-free loan to beneficiary by trust not taxable). 

‘erpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
rch grants and financial assistance; IT-243R4: Dividend refund to private corpora- 
as; IT-524:; Trusts — flow-through of taxable dividends to a beneficiary — after 
37. 


. Technical News: 11 (payments made by a trust for the benefit of a minor 
teficiary; taxable benefit for use of personal-use property). 


| Upkeep, etc. — Such part of an amount paid by a trust out of 
‘ome of the trust for the upkeep, maintenance or taxes of or in 
‘pect of property that, under the terms of the trust arrangement, is 
juired to be maintained for the use of a tenant for life or a benefi- 

Ty as is reasonable in the circumstances shall be included in com- 

ling the income of the tenant for life or other beneficiary from the 

st for the taxation year for which it was paid. 

ated Provisions: 104(6) — Deduction in computing trust income; 104(13.1), 
2) — Designation of distributed income by trust; 104(23) — Testamentary trusts; 

(29) — Amounts deemed to be payable to beneficiaries; 108(S) — Interpretation; 
4(1)“split income”(c) — Certain trust income of children subject to income split- 
tax. 

‘rpretation Bulletins: IT-243R4: Dividend refund to private corporations; IT- 
%: Trusts — income payable to beneficiaries; IT-381R3: Trusts — capital gains and 
*s and the flow-through of taxable capital gains to beneficiaries: IT-465R: Non- 
lent beneficiaries of trusts; IT-524: Trusts — flow-through of taxable dividends to 
heficiary — after 1987. 


Technical News: 11 (taxable benefit for use of personal-use property). 


S. 106(2) 


Definitions [s. 105]: “adjusted cost base” — 54, 248(1): “amount? — 248(1); “bene- 
ficiary’» — 108(1); “property” — 248(1); “taxation year” — 104(23)(a) [to be re- 
pealed], 249; “taxpayer” — 248(1); “trust”? — 104(1), 108(1), 248(1), (3), 


106. (1) Income interest in trust — Where an amount in respect 
of a taxpayer’s income interest in a trust has been included in com- 
puting the taxpayer’s income for a taxation year by reason of sub- 
section (2) or 104(13), except to the extent that an amount.in re- 
spect of that income interest has been deducted in computing the 
taxpayer’s taxable income pursuant to subsection 112(1) or 138(6), 
there may be deducted in computing the taxpayer’s income for the 
year the lesser of 


(a) the amount so included in computing the taxpayer’s income 
for the year, and 


(b) the amount, if any, by which the cost to the taxpayer of the 
income interest exceeds the total of all amounts in respect of the 
interest that were deductible under this subsection in computing 
the taxpayer’s income for previous taxation years. 
Related Provisions: 106(1.1) — Cost of income interest: 108(1) — Exclusions from 
definition of “trust’’: 115(1)(a)(iv) — Non-residents’ taxable income earned in Canada; 


128.1(10)“excluded right or interest”(j), (k) — Emigration — whether a deemed dispo- 
sition of income interest. 


Interpretation Bulletins: IT-385R2: Disposition of an income interest in a trust. 


(1.1) Cost of income interest in a trust — The cost to'a tax- 
payer of an income interest of the taxpayer in a trust is deemed to 
be nil unless 


(a) any part of the interest was acquired by the taxpayer from a 
person who was the beneficiary in respect of the interest imme- 
diately before that acquisition; or 


(b) the cost of any part of the interest would otherwise be deter- 
mined not to be nil under paragraph 128.1(1)(c) or (4)(c). 


Related Provisions: 108(1) — Exclusions from definition of “trust”. 


History: Subsec. 106(1.1) amended by 2001, c. 17, subsec. 79(1), applicable to 2000 
et seq. The subsec. formerly read: 
(1.1) For the purposes of subsection (1) and notwithstanding paragraph 69(1)(c), 
the cost to a taxpayer of an income interest in a trust, other than an interest ac- 
quired by the taxpayer from a person who was the beneficiary in respect of the 
interest immediately before the acquisition thereof by the taxpayer, shall be 
deemed to be nil. 


Interpretation Bulletins: IT-385R2: Disposition of an income interest in a trust. 


(2) Disposition by taxpayer of income interest — Where ina 
taxation year a taxpayer disposes of an income interest in a trust, 


(a) except where subsection (3) applies to the disposition, there 
shall be included in computing the taxpayer’s income for the 
year the amount, if any, by which 


(1) the proceeds of disposition 
exceed 


(ii) where that interest includes a right to enforce payment of 
an amount by the trust, the amount in respect of that right 
that has been included in computing the taxpayer’s income 
for a taxation year because of subsection 104(13); 


(b) any taxable capital gain or allowable capital loss of the tax- 
payer from the disposition shall be deemed to be nil; and 


(c) for greater certainty, the cost to the taxpayer of each property 
received by the taxpayer as consideration for the disposition is 
the fair market value of the property at the time of the 
disposition. 
Related Provisions: 107.3(4) — No application to qualifying environmental trusts: 
107.4(3)(n) —No disposition of income interest in trust on qualifying disposition; 
108(1) — Exclusions from definition of “trust”; 115(1)(a)(iv) — Non-residents’ taxa- 
ble income earned in Canada. 
History: Para. 106(2)(a) amended by 2001, c. 17, subsec. 79(2), applicable to 2000 et 
seq. The para. formerly read: 
(a) except where subsection (3) is applicable, there shall be included in comput- 
ing the taxpayer’s income for the year the proceeds of the disposition; 


Interpretation Bulletins: IT-385R2: Disposition of an income interest in a trust. 
Advance Tax Rulings: ATR-3: Winding-up of an estate. 
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(3) Proceeds of disposition of income interest — For 
greater certainty, where at any time any property of a trust has been 
distributed by the trust to a taxpayer who was a beneficiary under 
the trust in satisfaction of all or any part of the taxpayer's income 
interest in the trust, the trust shall be deemed to have disposed of 
the property for proceeds of disposition equal to the fair market 
value of the property at that time. 

Interpretation Bulletins: IT-385R2: Disposition of an income interest in a trust. 
Definitions [s. 106]: “allowable capital loss” — 38(b), 248(1); “amount” — 248(1); 
“beneficiary” — 108(1); “cost” — 106(1.1); “income interest” — 108(1), 248(1); “per- 
son” — 248(1); “proceeds of disposition” — 54, 106(3); “property” — 248(1); “taxa- 
ble capital gain” — 38(a), 248(1); “taxable income” — 2(2), 248(1); “taxation’ year” — 
104(23)(a) [to be repealed], 249; “taxpayer”? — 248(1); “trust” — 104(1), 108(1), 
248(1), (3). 


107. (1) Disposition by taxpayer of capital interest — Where 
a taxpayer has disposed of all or any part of the taxpayer’s capital 
interest in a trust, 


(a) where the trust is a personal trust or a prescribed trust, for the 
purpose of computing the taxpayer’s capital gain, if any, from 
the disposition, the adjusted cost base to the taxpayer of the in- 
terest or the part of the interest, as the case may be, immediately 
before the disposition is, unless any part of the interest has ever 
been acquired for consideration and, at the time of the disposi- 
tion, the trust is non-resident, deemed to be the greater of 


(i) its adjusted cost base, otherwise determined, to the tax- 
payer immediately before the disposition, and 


(ii) the amount, if any, by which 


(A) its cost amount to the taxpayer immediately before 
the disposition 


exceeds 


(B) the total of all amounts deducted under paragraph 
53(2)(g.1) in computing its adjusted cost base to the tax- 
payer immediately before the disposition; 


(b) [Repealed] 


(c) where the taxpayer is not a mutual fund trust, the taxpayer’s 
loss from the disposition is deemed to be the amount, if any, by 
which the amount of that loss otherwise determined exceeds the 
amount, if any, by which 


(i) the total of all amounts each of which was received or 
would, but for subsection 104(19), have been received by the 
trust on a share of the capital stock of a corporation before 
the disposition (and, where the trust is a unit trust, after 
1987) and 


(A) where the taxpayer is a corporation, 


(I) was a taxable dividend designated under subsection 
104(19) by the trust in respect of the taxpayer, to the 
extent of the amount of the dividend that was deducti- 
ble under section 112 or subsection 115(1) or 138(6) 
in computing the taxpayer’s taxable income or taxable 
income earned in Canada for any taxation year, or 


(1) was an amount designated under subsection 
104(20) by the trust in respect of the taxpayer, 


(B) where the taxpayer is another trust, was an amount 
designated under subsection 104(19) or (20) by the trust 
in respect of the taxpayer, and 


(C) where the taxpayer is not a corporation, trust or part- 
nership, was an amount designated under subsection 
104(20) by the trust in respect of the taxpayer 


exceeds 


(ii) the portion of the total determined under subparagraph (1) 
that can reasonably be considered to have resulted in a reduc- 
tion, under this paragraph, of the taxpayer’s loss otherwise 
determined from a previous disposition of an interest in the 
trust, and 


(d) where the taxpayer is a partnership, the share of a person 
(other than another partnership or a mutual fund trust) of any 
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loss of the partnership from the disposition is deemed to be the 
amount, if any, by which that loss otherwise determined exceeds — 
the amount, if any, by which a 


(i) the total of all amounts each of which is a dividend that 
was received or would, but for subsection 104(19), have been | 
received by the trust on a share of the capital stock of a cor- — 
poration before the disposition (and, where the trust is a unit 
trust, after 1987) and ! 


(A) where the person is a corporation, 


(I) was a taxable dividend that was designated under 
subsection 104(19) by the trust in respect of the tax- | 
payer, to the extent of the amount of the dividend that 
was deductible under section 112 or subsection 115(1) 
or 138(6) in computing the person’s taxable income or 
taxable income earned in Canada for any taxation 
year, or 


(II) was a dividend designated under subsection — 
104(20) by the trust in respect of the taxpayer and was © 
an amount received by the person, 


(B) where the person is an individual other than a trust, 

was a dividend designated under subsection 104(20) by 
the trust in respect of the taxpayer and was an amount — 
received by the person, and | 


(C) where the person is another trust, was a dividend des- 
ignated under subsection 104(19) or (20) by the trust in 
respect of the taxpayer and was an amount received by 
the person (or that would have been received by the per- | 
son if this Act were read without reference to subsection 
104(19)), a. 


exceeds 


(ii) the portion of the total determined under subparagraph (i) 
that can reasonably be considered to have resulted in a reduc- 
tion, under this paragraph, of the person’s loss otherwise de- 
termined from a previous disposition of an interest in the 
trust. 


by which 


oe @ amounts that are described in para. 260(5.1\(b), 
would have been so described had no election been 


- 192(10), and 


Gi) amounts that are | 
ments from trusts; and 
(b) after February 27, 2004, in any other case except that, subject to para. (a), the 
“amendment does not apply to a disposition of property by a taxpayer after Feb 
ary 27. 2004 and before 2005 pursuant to an agreement in writing made by 
taxpayer on or before February 27, 2004. 4 — r~—”—C= 
Technical Notes: Subsection 107(1) contains special rules applicable to the d 
sition of an interest in a trust. A trust can distribute non-taxable amounts, su 
returns of capital and the non-taxable portion of a capital gain, to the holders of int 
ests in the trust. Currently, the Act requires a return of capital to be accounted for by. 
reducing the recipient’s adjusted cost base of the interest in the trust. While the effect | 


received by borrowers under securities lending arra 


of this general rule is clear where the interest is held as capital property. it is not as 
clear where the property is held as inventory. — i ae 


Subdivision k — Trusts and Beneficiaries S. 107(1.1) 


New paragraph 107(1)(e) applies when an interest in a trust that is not held as capital exceeds 

roperty is disposed: of. The p agraph deems the cost amount of t at interest to be bs 5 f J 
ee — weed for eee ode, purposes ie he ae all feos of (ii) such portion of the total referred to in subparagraph (i) as can reasonably 
eapital ahd non-taxable capital gains eceisha ‘prior ithe disposition. This is to rec. be considered to have resulted in a reduction under this paragraph of its capi- 


tal loss otherwise determined from the disposition before that time of an in- 


‘ognize that all recéipts for a property held on income accou terest in the trust; 


Para. 107(1)(a) amended by 1995, c. 21. s. 35, applicable to taxation years that end 
after February 21, 1994. Para. (a) formerly read: 


(a) where the trust is a personal trust or a prescribed trust, for the purposes of 
computing the taxpayer’s taxable capital gain, if any, from the disposition of the 
interest or part thereof, as the case may be, the adjusted cost base to the taxpayer 
thereof immediately before the disposition shall be deemed to be an amount 
equal to the greater of the adjusted cost base to the taxpayer thereof otherwise 
in : a determined immediately before that time ahd the cost amount to the taxpayer 
Related Provisions: 40(3.7) — Application to non-resident individual; 104(19) — oe SE OS Sd es, 
Taxable dividends flowed through trust; 107(1.1) —Cost of capital interest; Para. 107(1)(c) substituted b 
107.3(4) — No application to qualifying environmental trusts; 107.4(3)(b)(ii) — Appli- formerly read: 

cation of stop-loss rule to qualifying disposition; 108(6) — Where terms of trust are 


y 1994, c. 21, s. 47, applicable to: 1988 er seq. That para. 


varied; 108(7) — Meaning of “acquired for consideration”; 128.1(10)“excluded right () MLN ne LORE is a corporation be we Ha S saci ee ee 

DP interest?(4),/ (k)..7 Buiieration —-. whether. a deeme d disposition: of capital interest: prescribed trust, its capital loss from the disposition. at any time of the interest or 
; g : ; 4 : 

248(1)“disposition”(d), (h) — Whether transfer by trust is a disposition of capital inter- part thereof shall be deemed to be the amount of its loss otherwise determined 


minus the total of all amounts each of which is an amount received by the trust 


before that time and designated by it in respect of the corporation under subsec- 
History: The opening words of para. 107(1)(a) amended, para. 107(1)(b) and the clos- tion 104(19) or (20), ‘ 


ing words of para. 107(1)(d) repealed, by 2001, c. 17, subsecs. 80(1) to (3), applicable 3, 
to 2000 er seg. except that, in respect of transfers in 2000 or 2001. for the purposes of | Para. 107(1)(a) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 76(1), to add “or 2 
subséc. 107(1), as amended, thé residence of a transferee trust shall be determined prescribed trust”, applicable to dispositions occurring after 1987, other than a disposi- 
without reference to s. 94, as it read before 2002. Those portions formerly read: tion of an interest in a trust, the units of which were listed on October 1, 1987 on a 
prescribed stock exchange, occurring before the earlier of 


est; 248(25.4) — Addition to cost of capital interest in trust. 


(a) where the trust is a personal trust or a prescribed trust, for the purpose of 
computing the taxpayer’s taxable capital gain, if any, from the disposition, the (a) January 1, 1991, and 
adjusted cost base to the taxpayer of the interest, or the part of the interest, as the 


: / ‘ sy (b) any date after October 1, 1987 on which a beneficial interest in the trust was or 
case may be, immediately before the disposition shall be deemed to be the 


is issued. 


. greater of : 
Regulations: 4800.1 (prescribed trust), 
“(b) for greater certainty, for the purposes of computing the taxpayer's allowable Advance Tax Rulings: ATR-38: Distribution of all of the property of an estate. 
capital loss, if any, from the disposition of the interest or part thereof, as the case’ ° . . . 
may be, the adjusted cost base to the taxpayer of the interest or part thereof im- (1.1) Cost of Capital interest in a trust — The cost to a tax- 
mediately before the disposition is the adjusted cost base to the taxpayer thereof payer of a capital interest of the taxpayer in a personal trust or a 
immediately before that time as determined under this Act without reference to prescribed trust is deemed to be, 


Ba ceraPh a) (a) where the taxpayer elected under subsection 110.6(19) in re- 
spect of the interest and the trust does not elect under that sub- 
section in respect of any property of the trust, the taxpayer’s cost 


except that where the interest was an interest in an inter vivos trust not resident 
in Canada that was purchased by the taxpayer, paragraph (a) does not apply in 


of the interest determined under paragraph 110.6(19)(a); and 
respect of the disposition of all or any part thereof except where subsection (2) is Patastap (12)(@) 
applicable in respect of any distribution of property by the trust to the taxpayer in (b) in any other case, nil, unless 
satisfaction of that interest or that part thereof, as the case may be. 


(i) any part of the interest was acquired by the taxpayer from 
a person who was the beneficiary in respect of the interest 
immediately before that acquisition, or 


(ii) the cost of any ‘part of the interest would otherwise be 
determined not to be nil under section 48 as it read in its ap- 
plication before 1993 or under paragraph 111(4)(e) or 


is €. 1071) by S.C. 2001, ¢. 
€ on June 14, 2001, to read as follows: 
)(@) amended, para. 107(1)(b) and 1 
\(d) repealed, by 2001, c. 17, subsecs. 80(1) to (3), a 
€ to 2000 and subsequent taxation years except that, in respec 
2000, 2001 or 2002, f surposes of subsec. 107(1), as 
nce of a transferee trust shall be determined without refe 
"application to taxation years that began before 2003. 
schnical Notes: Paragraph 107(1)(a) applies for the purp 
t's taxable capital gain from the disposition of a capital inte 
4 prescribed trust described in section 4800.1, of the Inc 
t where the interest was an interest in a non-resident in 
‘taxpayer and the disposition was not by way of a distribu 
1) applies. For this purpose the residency of the trust is to 
rence to section 94 as it read before 2002. 


ords of para. 107(1)(d) repealed 


+ 


N—107(1.1)(b)(iti) 
iterest in a foreign in- 


¢Ts and FIEs), subsec, 
years that begin after . 


by | 241), wil 
tion | 2002, 
“@without | Technical Notes: Subsection 107( 
See | taxpayer of a capital interest in a person: 

$ amendment, tothe Income Tax Amendments Act, 2000, ensures t at, in applying | 107(1.1)(b) provides that the cost is nil, except 
section 107(1) in respect of transfers that occur in 2000, 2001 or 2002, the residence P. a — rr—=*=SC 

es : : ; bo aragraph 107(1.1)(b) is amended so that if a capital interest in a personal trust or 
es iacmptiolieai bone ee id oS trees | caer dia a a participating interest in a foreign investment entity, the cost of. 


computing the cost to a 
prescribed trust. Paragraph — 
here certain conditions apply. 


Me the capital interest will not be deemed by that paragraph to be nil. For miore details. 
a. 107(1)(c) amended, and para. (d) added by 1998, c. 19, subsec. 128(1), applicable | see the commentary on new sections 94.1. to 94.4, are os ; 

lispositions that occur after April 26, 1995 except that, for dispositions that occur iy oie ian f ; 
ee 1998) the’ first reference & loss” in para: RES shall Te read as “capital Related Provisions: 107.4(3)(k)-(m) — Cost of capital interest in trust following 
#0) Para 107(1)(c) formerly read: qualifying disposition; 107.4(4) — Fair market value of capital interest in trust; 


; : , ‘ ' : 248(25.4) — Addition to cost of capital interest in trust. 
(c) where the taxpayer is a corporation and the interest is not an interest in a 


' prescribed trust, its capital loss from the disposition at any time of the interest or History: Subsec. 107(1!1) amended by 2001, c. 17, subsec. 80(4), applicable to 2000 
Part thereof shall be deemed to be the amount, if any, by which the amount of its et seq. The subsec, formerly read; 
| loss otherwise determined exceeds the amount, if any, by which 


(1.1) For the purpose of subsection (1) and notwithstanding paragraph 69(1)(c) 


, (i) the total of all amounts each of which was received by the trust before the cost to a taxpayer of a capital interest in a trust, other than an interest ac- 
that time (and, where the trust is a unit trust, after 1987) and designated by it quired by the taxpayer from’a person who was the beneficiary in respect of the 
under subsection 104(19) or (20) in respect of the corporation interest immediately before its acquisition by the taxpayer or an interest issued to 
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the taxpayer for consideration paid by the taxpayer that is equal to the fair mar- 
ket value of the interest at the time of issuance, is deemed to be 


(a) where the taxpayer elects under subsection 110,6(19) in respect of the 
interest and the trust does not elect under that subsection in respect of any 
property of the trust, the taxpayer’s cost of the interest determined under 
paragraph 110.6(19)(a); and 


(b) in any other case, nil. 


Subsec. 107(1.1) amended by 1998, c. 19, subsec. 128(2), applicable to 1994 et seq. 
Subsec. 107(1.1) formerly read: 


(1.1) For the purposes of subsection (1) and notwithstanding paragraph 69(1)(c), 
the cost to a taxpayer of a capital interest in a trust, other than an interest ac- 
quired by the taxpayer from a person who was the beneficiary in respect of the 
interest immediately before the acquisition thereof by the taxpayer or an interest 
issued to the taxpayer for consideration paid by the taxpayer that is equal to the 
fair market value thereof at the time of issuance, shall be deemed to be nil. 


Regulations: 4800.1 (prescribed trust). 


- (b) the total of all amounts, each of which 
would be described, in respect of the capital 
agraph 53(2)(h)(i.1) if that paragraph were read 
ence to its subclause (B)(), that has become pi 
_ taxpayer before that time. 
Application: The July 18, 2005 drai islation (Part 2 — technical), subsec. 
will add subsec. 107(1.2), applicable to dispositions that occur, and valuations made, 


(a) after 2001 in respect of a qualified trus unit, as defined in 


respect of 
(i) amounts that are described in para. 260(5.1)(b), as amended, or that 
lave be een made under subsec. 


192(10), and 


(ii) amounts that are received by borrowers under securities lending arrange- 
ments from trusts; and 


-_ (b) after February 27, 2004, in any other case. 


Technical Notes: Where an interest i hel ys 
market value of the interest at valuation for the purpose of section 10 can be affected 
by non-taxable distributions from the trust, potentially producing a tax loss to the 


holder of the interest even though the holder had suffered no economic loss (thanks 


to the non-taxable distribution the holder has already received). 

New subsection 107(1.2) requires that at any particular aluation time the fair market 
value of an interest in a trust be deemed to be the total of the fair market value 
otherwise determined and the sum of any returns of capital and non-taxable capital 
gains payable before that time. _ ee [ 


The new subsection applies to valuations of trust 
ary 27, 2004, and to valuations after 2001 if the trust interest in qu 
fied security, as defined in subsection 260(1) of the 
payment or a dealer compensation payment, as de 
Act, has been received in respect of the trust unit. 


Related Provisions: 107.4(4) — Fair m 


arket value of vested capital intere: 


(2) Distribution by personal trust — Subject to subsections 
(2.001), (2.002) and (4) to (5), where at any time a property of a 
personal trust or a prescribed trust is distributed by the trust to a 
taxpayer who was a beneficiary under the trust and there is a result- 
ing disposition of all or any part of the taxpayer’s capital interest in 
the trust, 


(a) the trust shall be deemed to have disposed of the property for 
proceeds of disposition equal to its cost amount to the trust im- 
mediately before that time; 


(b) subject to subsection (2.2), the taxpayer is deemed to have 
acquired the property at a cost equal to the total of its cost 
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amount to the trust immediately before that time and the speci- 
fied percentage of the amount, if any, by which 


(i) the adjusted cost base to the taxpayer of the capital inter- 

est or part of it, as the case may be, immediately before that 

time (determined without reference to paragraph (1)(a)) 
exceeds 

(ii) the cost amount to the taxpayer of the capital interest or 

part of it, as the case may be, immediately before that time; — 
(b.1) for the purpose of paragraph (b), the specified percentage — 
1S 

(i) where the property is capital property (other than depre- 

ciable property), 100%, 

(ii) where the property is eligible capital property in respect 

of a business of the trust, 100%, and 

(iii) in any other case, 75%; 


pO 


(c) the taxpayer is deemed to have disposed of all or part, as the 
case may be, of the capital interest for proceeds equal to the 
amount, if any, by which 


on (Part 2 — technical), 
pplicable 


) is amended to clarify that it applies to d 


(or of the 
) 


Technical Notes: 


of it) 
of property by the trust. - : 


(i) the cost at which the taxpayer would be deemed by para 
graph (b) to have acquired the property if the specified pel 
centage referred to in that paragraph were 100% 

exceeds 


(ii) the total of all amounts each of which is an eligible offse 

at that time of the taxpayer in respect of the capital interest ¢ 

the part of it; 
(d) where the property so distributed was depreciable proper! 
of a prescribed class of the trust and the amount that was th 
capital cost to the trust of that property exceeds the cost at whic 
the taxpayer is deemed by this section to have acquired the pri 
perty, for the purposes of sections 13 and 20 and any regulatioi 
made under paragraph 20(1)(a) 

(i) the capital cost to the taxpayer of the property shall | 

deemed to be the amount that was the capital cost of the pr_ 

perty to the trust, and 

(ii) the excess shall be deemed to have been allowed to t | 

taxpayer in respect of the property under regulations ma 
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under paragraph 20(1)(a) in computing income for taxation 
years before the acquisition by the taxpayer of the property; 


(d.1) the property is deemed to be taxable Canadian property of 
the taxpayer where 


(i) the taxpayer is non-resident at that time, 
(ii) that time is before October 2, 1996, and 


(ii) the property was deemed by paragraph 51(1)(f), 85(1)(i) 
or 85.1(1)(a), subsection 87(4) or (5) or paragraph 97(2)(c) to 
be taxable Canadian property of the trust; and 


Proposed Amendment — 107(2} ae 
(iii) the property was deemed by paragraph 51(1)(f),_ 
85(1)() or 85.1(1)(a), subsection 85.1(5) or 87(4) or (5) or 
paragraph 97(2)(c) to be taxable Canadian property of the — 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec, O57)... 
: i ead as above, applicable in determining after 
able Canadian property. oe 


determines the tax consequel : 
operty by a trust to a non-resident beneficiary — 
it that the property was explicitly deemed to have 
under a number of specified provisions of the Act, 
it it continues to be taxable Canadian property of 


been taxable Canadian property 
paragraph 107(2)(d.1) ensures 
the beneficiary. — ae oe 
Paragraph 107(2)(d.1) is amended by adding to the list of specified p 
oxplicitly deem property to be taxable Canadian property, a referen 
PO) — _ J 


sfore October 2, 1996. In thi 


| (e) [Repealed] 


| (f) where the property so distributed was eligible capital pro- 
perty of the trust in respect of a business of the trust, 


(i) where the eligible capital expenditure of the trust in re- 
spect of the property exceeds the cost at which the taxpayer 
is deemed by this subsection to have acquired the property, 
for the purposes of sections 14, 20 and 24, 


(A) the eligible capital expenditure of the taxpayer in re- 
spect of the property shall be deemed to be the amount 
that was the eligible capital expenditure of the trust in re- 
spect of the property, and 


(B) ‘4s of the excess shall be deemed to have been allowed 
under paragraph 20(1)(b) to the taxpayer in respect of the 
property in computing income for taxation years ending 


(1) before the acquisition by the taxpayer of the pro- 
perty, and 


(II) after the adjustment time of the taxpayer in respect 
of the business, and 


(ii) for the purpose of determining after that time the amount 
required by paragraph 14(1)(b) to be included in computing 
the taxpayer’s income in respect of any subsequent disposi- 
tion of property of the business, there shall be added to the 
value otherwise determined for Q in the definition “cumula- 
tive eligible capital” in subsection 14(5) the amount deter- 
mined by the formula 


B 
AX= 
C 


where 


A is the amount, if any, determined for Q in that definition 
in respect of the business of the trust immediately before 
the distribution, 


is the fair market value of the property so distributed im- 
mediately before the distribution, and 


C is the fair market value immediately before the distribu- 
tion of all eligible capital property of the trust in respect 
of the business. 


lated Provisions: 43(2) — No capital loss on payment out of trust’s income or 
Ws; 53(4) — Effect on ACB of trust interest; 69(11) — Deemed proceeds of disposi- 
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tion; 80.03(1), (3)(b) — Capital gain where subsec. 107(2) applies to trust interest on 
disposition following debt forgiveness; 104(4)(a.2) — Anti-avoidance rule where trust 
distributes property before death; 104(5,.8) — Trust transfers; 107(2.01) — Principal 
residence distribution by personal trust: 107(2.1) — Application where trust elects out 
of 107(2); 107(4) — Where trust in favour of spouse or self; 107(4.1) — Where subsec. 
75(2) applicable to trust; 107(4.2) — Application of subsec. (2.1) instead of subsec. 
(2); 107(5) — Distribution to non-resident; 107.4(3) — Rollover of property to trust 
where no change in beneficial ownership; 107.4(4) — Fair market value of capital in- 
terest in trust; 126(2.22) — Foreign tax credit to trust on disposition of property by 
non-resident beneficiary; 220(4.6)-(4.63) — Security for tax on distribution of taxable 
Canadian property to non-resident beneficiary; 248(1)“disposition’’(d), (h) — Whether 
transfer by trust is a disposition of capital interest; 248(25.1) — Deemed taxable Cana- 
dian property retains status through trust-to-trust transfer. 


History: The opening words of subsec. 107(2) amended by 2001, c. 17, subsec. 80(6), 
applicable to distributions made after 1999, The opening words formerly read: 


(2) Subject to subsection (2.001), where at any time a property of a personal trust 
or a prescribed trust is distributed by the trust to a taxpayer who was a benefici- 
ary under the trust in satisfaction of all or any part of the taxpayer’s capital inter- 
est in the trust, 


The opening words of subsec. 107(2) amended by the said c. 17, subsec. 80(5), applica- 
ble to distributions made after October 1, 1996. The Opening words formerly read: 


(2) Capital interest distribution by personal or prescribed trust — Where at 
any time any property of a personal trust or a prescribed trust has been distrib- 
uted by the trust toa taxpayer who was a beneficiary under the trust in satisfac- 
tion of all or any part of the taxpayer’s capital interest in the trust, the following 
rules apply: 


Paras. 107(2)(b) and (c) amended, and para. (b.1) added, by the said c. 17, subsec. 
80(7), applicable to distributions made after 1999. Paras. (b) and (c) formerly read: 


(b) the taxpayer is, subject to subsection (2.2), deemed to have acquired the pro- 
perty at a cost equal to the total of its cost amount to the trust immediately before 
that time and the amount, if any, by which 


(i) the adjusted cost base to the taxpayer of the capital interest or part 
thereof, as the case may be, immediately before that time as determined for 
the purposes of paragraph (1)(b) 


exceeds 


(ii) the cost amount to the taxpayer of the capital interest or part thereof, as 
the case may be, immediately before that time: 


(c) the taxpayer shall be deemed to have disposed of all or part, as the case may 
be, of the capital interest for proceeds equal to the cost at which the taxpayer is 
deemed by paragraph (b) to have acquired the property, minus the amount of any 
debt assumed by the taxpayer or of any other legal obligation assumed by the 
taxpayer to pay any amount, if the distribution of the property to the taxpayer 
was conditional on the assumption by the taxpayer of the debt or obligation; 


Para. 107(2)(d.1) added by the said c. 17, subsec. 80(8), applicable in determining after 
October 1, 1996 whether property is taxable Canadian property. 


The portion of subpara. 107(2)(f)(ii) before the formula amended by the said c. 17, 
subsec. 80(9), applicable to taxation years that end after February 27, 2000. The portion 
formerly read: 


(ii) for the purposes of determining after that time 


(A) the amount deemed under subparagraph 14(1)(a)(v) to be the taxpayer’s 
taxable capital gain, and 


(B) the amount to be included under subparagraph 14(1)(a)(v) or paragraph 
14(1)(b) in computing the taxpayer’s income 


in respect of any subsequent disposition of the property of the business, there 
shall be added to the amount otherwise determined for Q in the definition “cu- 
mulative eligible capital” in subsection 14(5) the amount determined by the 
formula 


The opening words of para. 107(2)(b) amended by 1998, c. 19, subsec. 128(3), applica- 
ble to distributions made after 1993. The opening words formerly read: 


(b) the taxpayer shall be deemed to have acquired the property at a cost equal to 
the total of its cost amount to the trust immediately before that time and the 
amount, if any, by which 


Cl. 107(2)(£)(ii)(B) amended by 1995, c. 3, s. 29, applicable to distributions of property 
made after February 22, 1994. Cl. (B) formerly read: 


(B) the amount to be included under paragraph 14(1)(b) in computing the income 
of the taxpayer 


Para. 107(2)(e) repealed by 1994, c.'7, Sch. VIII (1993, c. 24), subsec. 43(1), applica- 
ble to distributions occurring after July 13, 1990. Para. (e) formerly read: 


(e) where the property so distributed was eligible capital property of the trust in 
respect of a business of the trust, 


(i) the references to “its cost amount” in paragraphs (a) and (b) shall be read 
as references to “4; of its cost amount”, and 
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(ii) where the eligible capital expenditure of the trust in respect of the pro- 
perty exceeds the cost at which the taxpayer is deemed by this subsection. to 
have acquired the property, for the purposes of sections 14, 20 and 24, 
(A) the eligible capital expenditure of the taxpayer in respect of the pro- 
perty shall be deemed to be the amount that was the eligible capital ex- 
penditure of the trust in respect of the property, and 
(B) 4/4 of the excess shall be deemed to have been allowed to the tax- 
payer in respect of the property under paragraph 20(1)(b) in computing 
income for taxation years ending 
(I) before the acquisition by the taxpayer of the property, and 
(II) after the adjustment time of the taxpayer in respect of the 
business. 
Para. 107(2)(f) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 43(2), applicable to 
distributions occurring after 1987. 
Para. 107(2)(e) added by 1994, c. 7, Sch. If (1991, ¢. 49), subsec. 76(2), applicable with 
respect to distributions made after July 13, 1990. 
Regulations: 3200 (prescribed stock exchange, for application before 1991); 4800.1 
(prescribed trust). 
Interpretation Bulletins: IT-120R6: Principal residence; IT-209R: Inter vivos gifts 
of capital property to individuals directly or through trusts; IT-349R3: Intergenerational 
transfers of farm property on death; IT-393R2: Election re tax on rents and timber roy- 
alties — non-residents. 
Advance Tax Rulings: ATR-38: Distribution of all of the property of an estate; 
ATR-70: Distribution of taxable Canadian property by a trust to a non-resident. 


(2.001) No rollover on election by a trust — Where a trust 
makes a distribution of a property to a beneficiary of the trust in full 
or partial satisfaction of the beneficiary’s capital interest in the trust 
and so elects in prescribed form filed with the Minister with the 
trust’s return of income for its taxation year in which the distribu- 


tion occurred, subsection (2) does not apply to the distribution if 
(a) the trust is resident in Canada at the time of the distribution; 
(b) the property is taxable Canadian property; or 
(c) the property is capital property used in, eligible capital pro- 
perty in respect of, or property described in the inventory of, a 
business carried on by the trust through a permanent establish- 
ment (as defined by regulation) in Canada immediately before 
the time of the distribution. 

Related Provisions: 107(2.002) — Election by beneficiary; 248(1)*taxable Cana- 

dian property’(m)(q) — Extended meaning of TCP. 

History: Subsec. 107(2.001) added by 2001, c. 17, subsec. 80(10), applicable to distri- 

butions made after October 1, 1996, except that for distributions made from a trust 

before June 14, 2001, an election under subsec. 107(2.001) is deemed to have been 

made in a timely manner if it is made on or before the trust’s filing-due date for the 

taxation year that includes June 14, 2001. 


Regulations: No regulation defining “permanent establishment” as yet (though Reg. 
8201 would be the logical choice). 


(2.002) No rollover on election by a beneficiary — Where a 
non-resident trust makes a distribution of a property (other than a 
property described in paragraph (2.001)(b) or (c)) to a beneficiary 
of the trust in full or partial satisfaction of the beneficiary’s capital 
interest in the trust and the beneficiary makes an election under this 
subsection in prescribed form filed with the Minister with the bene- 
ficiary’s return of income for the beneficiary’s taxation year in 
which the distribution occurred, 


(a) subsection (2) does not apply to the distribution; and 


(b) for the purpose of subparagraph (1)(a)(ii), the cost amount of 
the interest to the beneficiary is deemed to be nil. 


Related Provisions: 94(3)(a)(iv) [proposed] — Application to trust deemed resident 
in Canada; 107(2.001) — Election by trust. 


History: Subsec. 107(2.002) added by 2001, c. 17, subsec. 80(10), applicable to distri- 
butions made after 1999, except that for distributions made to a beneficiary before June 
14, 2001, an election under subsec. 107(2.002) is deemed to have been made in a 
timely manner if it is made on or before the beneficiary’s filing-due date for the taxa- 
tion year that includes June 14, 2001. 


(2.01) Distribution of principal residence — Where property 
that would, if a personal trust had designated the property under 
paragraph (c.1) of the definition “principal residence” in section 54, 
be a principal residence (within the meaning of that definition) of 
the trust for a taxation year, is at any time (in this subsection re- 
ferred to as “that time”) distributed by the trust to a taxpayer in 
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circumstances to which subsection (2) applies and the trust so elects 
in its return of income for the taxation year that includes that time, 


(a) the trust shall be deemed to have disposed of the property 
immediately before the particular time that is immediately 
before that time for proceeds of disposition equal to the fair mar- 
ket value of the property at that time; and 


(b) the trust shall be deemed to have reacquired the property at 
the particular time at a cost equal to that fair market value. 
History: The opening words of subsec. 107(2.01) amended by 2001, ¢. 17, subsec. 
80(11), applicable to distributions made after 1999. The opening words formerly read: | 
(2.01) Where a property. that would, if a personal trust had designated the pro- 
perty under paragraph (c.1) of the definition “principal residence” in section 54, 
be a principal residence (within the meaning of that definition) of the trust for a 
taxation year, is at any time (in this subsection referred to as “that time”’) distrib- 
uted by the trust to a taxpayer in circumstances to which subsection (2) applies 
and subsection (4) does not apply and the trust so elects in its return of income 

under this Part for the taxation year that includes that time, 


That portion of subsec. 107(2.01) preceding para. (a) amended by 1994, c. 7, Sch. Vill 

(1993, c. 24), subsec. 43(3), applicable to distributions occurring after 1990, except that 

an election by a trust (other than a trust described in subsec. 70(6) or 73(1)) to have 

subsec, 107(2.01), as amended, apply to a distribution by the trust occurring after 1990 

and before June 11, 1993 may be made by the trust by notifying the Minister of Na- 

tional Revenue in writing before December 11, 1993. That portion formerly read: _ 
(2.01) Principal residence distribution by spousal trust — Where at any time 
(in this subsection referred to as “that time”) a property has been distributed by a” 
trust described in subsection 70(6) or 73(1) to a taxpayer in circumstances in 
which subsection (2) applies and subsection (4) does not apply and the property 
would, if the trust had designated the property under paragraph 54(g), be a prin- 
cipal residence (within the meaning assigned by that paragraph) of the trust for a 
taxation year, the following rules apply where the trust so elects in its return of 
income under this Part for the taxation year that includes that time: 


Subsec. 107(2.01) added by 1994, c. 7, Sch. I (1991, c. 49), subsec. 76(3), applicable 
to distributions occurring after May 9, 1985, except that an election to have the subsec. 
apply in respect of a distribution by trust occurring after May 9, 1985 and before De- 
cember 18, 1991, that is made by the trust so notifying the Minister of National Reve-| 
nue in writing before April 1992 shall be deemed to have been made in accordance 
with the subsec.: and, notwithstanding subsecs. 152(4) to (5), such assessments of tax, 
interest and penalties shall be made as are necessary to give effect to the election. 


Interpretation Bulletins: IT-120R6: Principal residence. 


(2.1) Other distributions — Where at any time a property of a 
trust is distributed by the trust to a beneficiary under the trust, there 
would, if this Act were read without reference to paragraphs (h) and 
(i) of the definition “disposition” in subsection 248(1), be a result- 
ing disposition of all or any part of the beneficiary’s capital interest 
in the trust (which interest or part, as the case may be, is in this 
subsection referred to as the “former interest”) and the rules in sub- 
section (2) and section 132.2 do not apply in respect of the 
distribution, 


(a) the trust is deemed to have disposed of the property for pro: 
ceeds equal to its fair market value at that time; 


(b) the beneficiary is deemed to have acquired the property at 
cost equal to the proceeds determined under paragraph (a); 
(c) subject to paragraph (e), the beneficiary’s proceeds of dispo, 
sition of the portion of the former interest disposed of by th 
beneficiary on the distribution are deemed to be equal to thi 
amount, if any, by which 


(i) the proceeds determined under paragraph (a) (other thai 
the portion, if any, of the proceeds that is a payment to whic 
paragraph (h) or (i) of the definition “disposition” in subsec 
tion 248(1) applies), 


exceed the total of 


(ii) where the property is not a Canadian resource property . 
foreign resource property, the amount, if any, by which 


(A) the fair market value of the property at that time 
exceeds the total of 


(B) the cost amount to the trust of the property immed. 
ately before that time, and 


(C) the portion, if any, of the excess that would be dete 
mined under this subparagraph if this subparagraph we 
read without reference to this clause that represents a pa 


732 


Subdivision k — Trusts and Beneficiaries S. 107(2.11) 


ment to which paragraph (h) or (i) of the definition “dis- 
position” in subsection 248(1) applies, and 


(iii) all amounts each of which is an eligible offset at that 
time of the taxpayer in respect of the former interest; 


(d) notwithstanding paragraphs (a) to (c), where the trust is non- 
resident at that time, the property is not described in paragraph 
(2.001)(b) or (c) and, if this Act were read without reference to 
this paragraph, there would be no income, loss, taxable capital 
gain or allowable capital loss of a taxpayer in respect of the pro- 
perty because of the application of subsection 75(2) to the dispo- 
sition at that time of the property, 


(i) the trust is deemed to have disposed of the property for 
proceeds equal to the cost amount of the property, 


(ii) the beneficiary is deemed to have acquired the property at 
a cost equal to the fair market value of the property, and 


(iii) the beneficiary’s proceeds of disposition of the portion 
of the former interest disposed of by the beneficiary on the 
distribution are deemed to be equal to the amount, if any, by 
which 


(A) the fair market value of the property 
exceeds the total of 


(B) the portion, if any, of the amount of the distribution 
that is a payment to which paragraph (h) or (i) of the defi- 
nition “disposition” in subsection 248(1) applies, and 


(C) all amounts each of which is an eligible offset at that 
time of the taxpayer in respect of the former interest; and 


(e) where the trust is a mutual fund trust, the distribution occurs 
in a taxation year of the trust before its 2003 taxation year, the 
trust has elected under subsection (2.11) in respect of the year 
and the trust so elects in respect of the distribution in prescribed 
form filed with the trust’s return of income for the year, 


(i) this subsection shall be read without reference to para- 
graph (c), and 


(i) the beneficiary’s proceeds of disposition of the portion of 
the former interest disposed of by the beneficiary on the dis- 
tribution are deemed to be equal to the amount determined 
under paragraph (a). 


lated Provisions: 43(2) — No capital loss on payment out of trust’s income or 
as; 53(2)(h)(i.2) — Reduction in ACB of interest in trust; 94(3)(a)(iti) [proposed] — 
dlication to trust deemed resident in Canada: 107(2.1 1) — Election not to flow out 
1s to beneficiaries; 107(4.01) — 107(2.1) applies to distribution of specified partici- 
ng interest; 107(4.2) — Application of subsec. (2.1): 107(5) — 107(2.1) applies to 
ital distribution to non-resident beneficiary; 107.4(4) — Fair market value of capital 
rest in trust; 248(1)“disposition’’(d), (h) — Whether transfer by trust is a disposition 
‘apital interest. 


tory: Subsec. 107(2.1) amended by 2001, c. 17, subsec. 80(12), applicable to distri- 
ons made after 1999, except that 


(a) the amendment does not apply to distributions made. before March 2000 in sat- 
isfaction of rights described in subsec. 52(6) that were acquired before 2000; and 


(b) for distributions made from a trust before June 14, 2001, an election under that 
subsec. 107(2.1) is deemed to have been made in a timely manner if it is made on 
or before the trust’s filing-due date for the taxation year that includes June 14, 
2001. 


sec. 107(2.1) formerly read: 


(2.1) Where at any time any property of a trust is distributed by the trust to a 
beneficiary under the trust in satisfaction of all or any part of the beneficiary’s 
capital interest in the trust or in satisfaction of a right described in subsection 
52(6), and subsection (2) does not apply in respect of the distribution, notwith- 
standing any other provision of this Act other than section Looe 


(a) the trust shall be deemed to have disposed of the property for proceeds 
equal to its fair market value at that time: 


(b) the beneficiary shall be deemed to have acquired the property at a cost 
equal to that fair market value; and 


(c) the beneficiary shall be deemed to have disposed of the interest or part 
thereof in the trust or the right, as the case may be, for proceeds of disposi- 
tion equal to the cost at which the beneficiary is deemed by paragraph (b) to 
have acquired the property. 


The opening words of subsec. 107(2.1) amended by 1998, ¢. 19, subsec. 128(4), appli- 
cable to distributions made after June 1994. The opening words formerly. read: 


(2.1) Where at any time any property of a trust has been distributed by the trust 
to a beneficiary under the trust in satisfaction of all or any part of the benefici- 
ary’s capital interest in the trust or in satisfaction of a right described in subsec- 
tion 52(6) and subsection (2) is not applicable in respect of the distribution, not- 
withstanding any other provision of this Act, the following rules apply: 


(2.11) Gains not distributed to beneficiaries — Where a trust 
makes one or more distributions of property in a taxation year. in 
circumstances in which subsection (2.1) applies (or, in the case of 
property distributed after October 1, 1996 and before 2000, in cir- 
cumstances in which subsection (5) applied) 


(a) where the trust is resident in Canada at the time of each of 
those distributions and has so elected in prescribed form filed 
with the trust’s return for the year or a preceding taxation year, 
the income of the trust for the year (determined without refer. 
ence to subsection 104(6)) shall, for the purposes of subsections 
104(6) and (13), be computed without regard to all of those dis- 
tributions to non-resident persons (including a partnership other 
than a Canadian partnership); and 


(b) where the trust is resident in Canada at the time of each of 
those distributions and has so elected in prescribed form filed 
with the trust’s return for the year or a preceding taxation year, 
the income of the trust for the year (determined without tefer- 
ence to subsection 104(6)) shall, for the purposes of subsections 
104(6) and (13), be computed without regard to all of those 
distributions. 


Dear [xxx] 


Thank you for your letters of April 4, 2001 ai 19, 2001, concerning the 
application of the Income Tax Act (“the Act”) to a distribution of property by a mu- 
tual fund trust. | would also like to acknowledge your conversations with Mr. Grant 


Ue 2 


Nash of this Division, 


You have raised an issue concerning the possible taxation of income at the trust level 
where a that has elected under subsection 107(2.11) in respect of the distribu- 
tion of makes a cash payment to unitholders out of the trust’s income or — 
mit that the effect of the election under subsection JO7Q11) 
t’s distributions, including cash payments to beneficiaries out _ 
‘gains, If, as a result of subsection 107(2.11), the paym: 
ains were ignored for the purposes of subsection 104(6) 

orresponding amounts of income and capital gains 
trust level. We confirm that such a result would be unintenc 


psection 107(2.11) is to provide trusts with a mechanism of ensur- 


pove. In addition, we 
stributions of pro- 
so elects, to distri- 


are prepared to recommend that such an amendrr 
perty made by a mutual fund trust after 2001, and 
butions made by a mutual fund trust after 1990 


PPE 
ere the trust 


Thank you for writing. > 


Yours sincerely, 


- Legislation Division, Tax Policy Branch 


Related Provisions: 43(2) — No capital loss on payment out of trust’s income or 
gains; 107(2.12) — Whether election applies for 2003 and later years, 


History: Subsec. 107(2.11) added by 2001, c. 17, subsec. 80(12), applicable to distri- 
butions made after October 1, 1996, except that for distributions made from a trust 
before June 14, 2001, an election under subsec. 107(2.11) is deemed to have been made 
in a timely manner if it is made on or before the trust’s filing-due date for the taxation 
year that includes June 14, 2001. 
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(2.12) Election — subsec. (2.11) — An election made under 
subsection (2.11) by a mutual fund trust is deemed, for the trust’s 
2003 and subsequent taxation years, not to have been made if 


(a) the election is made after December 20, 2000 and applies to 
any taxation year that ends before 2003; and 


(b) the proceeds of disposition of a beneficiary’s interest in the 
trust have been determined under paragraph (2.1)(e). 


History: Subsec. 107(2.12) added by 2001, c. 17, subsec. 80(12), in force June 14, 
2001. 


(2.2) Flow-through entity — Where at any time before 2005 a 
beneficiary under a trust described in paragraph (h), (i) or (j) of the 
definition “flow-through entity” in subsection 39.1(1) received a 
distribution of property from the trust in satisfaction of all or a por- 
tion of the beneficiary’s interests in the trust and the beneficiary 
files with the Minister on or before the beneficiary’s filing-due date 
for the taxation year that includes that time an election in respect of 
the property in prescribed form, there shall be included in the cost 
to the beneficiary of a particular property (other than money) re- 
ceived by the beneficiary as part of the distribution of property the 
least of 


(a) the amount, if any, by which the beneficiary’s exempt capital 
gains balance (as defined in subsection 39.1(1)) in respect of the 
trust for the beneficiary’s taxation year that includes that time 
exceeds the total of all amounts each of which is 


(i) an amount by which a capital gain is reduced under sec- 
tion 39.1 in the year because of the beneficiary's exempt cap- 
ital gains balance in respect of the trust, 


(ii) twice an amount by which a taxable capital gain is re- 
duced under section 39.1 in the year because of the benefici- 
ary’s exempt capital gains balance in respect of the trust, or 


(iii) an amount included in the cost to the beneficiary of an- 
other property received by the beneficiary at or before that 
time in the year because of this subsection, 


(b) the amount by which the fair market value of the particular 
property at that time exceeds the adjusted cost base to the trust 
of the particular property immediately before that time, and 


(c) the amount designated in respect of the particular property in 
the election. 


Related Provisions: 39.1(1)“exempt capital gains balance” F(a) — Exempt capital 
gains balance of flow-through entity. 


History: Subpara. 107(2.2)(a)(ii) amended by 2001, c. 17, subsec. 80(13), to replace 
the reference to the expression “4/3 of” with a reference to the word “twice”, applicable 
to taxation years that end after February 27, 2000 except that, for a beneficiary’s taxa- 
tion year that includes February 28, 2000 or October 17, 2000, or began after February 
28. 2000 and ended before October 17, 2000, the reference to the word “twice” shall be 
read as a reference to the expression “the fraction that is the reciprocal of the fraction in 
para. 38(a), as amended by 2001, c. 17, that applies to the beneficiary for the year, 
multiplied by”. 


Subsec. 107(2.2) added by 1998, c. 19, subsec. 128(5), applicable to distributions made 
after 1993, and a prescribed form filed under subsec. 107(2.2) before January 1999 is 
deemed to be filed on time. 


(3) [Repealed] 


History: Subsec. 107(3) repealed by 2001, c. 17, subsec. 80(14), applicable to distri- 
butions made after 1999. The subsec. formerly read: 


(3) Cost of property other than non-depreciable capital property — Where 
the property referred to in subsection (2) that was distributed by a trust to a tax- 
payer was property other than capital property that was not depreciable property, 
for the purpose of determining the cost to the taxpayer of the property under 
paragraph (2)(b) (except for the purposes of that paragraph as it applies to deter- 
mine the taxpayer’s proceeds of disposition of the taxpayer’s capital interest 
under paragraph (2)(c)), the reference in paragraph (2)(b) to “the amount” shall 
be read as a reference to “'/2 of the amount”. 


(4) Trusts in favour of spouse, common-law partner or 
self — Subsection (2.1) applies (and subsection (2) does not apply) 


Income Tax Act, Part I, Division B 


at any time to property distributed to a beneficiary by a trust de- 
scribed in paragraph 104(4)(a) where 


(a) the beneficiary is not 


(i) in the case of a post-1971 spousal or common-law partner 
trust, the spouse or common-law partner referred to in para- 
graph 104(4)(a), 
(ii) in the case of an alter ego trust, the taxpayer referred to 
in paragraph 104(4)(a), and i 
(iii) in the case of a joint spousal or common-law partner 
trust, the taxpayer, spouse or common-law partner referred to 
in paragraph 104(4)(a); and 
(b) a taxpayer, spouse or common-law partner referred to in sub- 
paragraph (a)(i), (ii), or (iii), as the case may be, is alive on the 
day of the distribution. 


Related Provisions: 53(4) — Effect on ACB of share, partnership interest or trust. 
interest: 104(6) — Deduction in computing income of trust, 107(5) — Distribution to) 
non-resident beneficiary; 108(1) — “accumulating income”. 


History: Subsec. 107(4) amended by 2001, c. 17, subsec. 80(15), applicable to distri- 
butions made after 1999. The subsec. formerly read: 


(4) Where trust in favour of spouse [or common-law partner] — Where 


(a) at any time property of a trust is distributed by the trust to a beneficiary 
in circumstances to which subsection (2) would, but for this subsection, 
apply, 

(a.1) the trust is described in paragraph 104(4)(a), 


(a.2) the property so distributed by the trust was capital property, a Canadian 
resource property, a foreign resource property or property that was land in- 
cluded in the inventory of the trust, 


(b) the taxpayer to whom the property is so distributed is a person other than 
the spouse or common-law partner referred to in paragraph 104(4)(a) in re- 
spect of the trust, and 


(c) that spouse or common-law partner is alive on the day the property is so 
distributed, 


notwithstanding paragraphs (2)(a) to (c), the following rules apply: 


(d) the trust shall be deemed to have disposed of the property and to have 
received proceeds of disposition therefor equal to its fair market value at that — 
time, 


(e) the taxpayer shall be deemed to have acquired the property at a cost 
equal to those proceeds, and 


(f) the taxpayer shall be deemed to have disposed of all or part, as the case | 
may be, of the taxpayer’s capital interest in the trust for proceeds of disposi-_ 
tion equal to the cost at which, but for this subsection, the taxpayer would be 
deemed by paragraph (2)(b) to have acquired the property, minus the amount 
of any debt assumed by the taxpayer or of any other legal obligation as- 
sumed by the taxpayer to pay any amount, if the distribution of the property | 
to the taxpayer was conditional on the assumption by the taxpayer of the 
debt or obligation. 


Subsec. 107(4) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spout 
or common-law partner”, applicable to 2001 ef seq., in force July 31, 2000. See also th 
transitional rules reproduced in the History to 248(1)*common-law partner’. 


All that portion of subsec. 107(4) preceding para. (¢) amended by 1994, c. 7, Sch. VI 
(1993, c. 24), subsec. 43(4), applicable to distributions occurring after December 2! 
1991 except that para. (d) as amended does not apply to distributions occurring befo. 
1993. That portion formerly read: 


(4) Where trust in favour of spouse — Where the trust referred to in subsec- 
tion (2) was a trust described in paragraph 104(4)(a) and 


(a) the property so distributed by the trust was capital property, a Canadian 
resource property, a foreign resource property or property that was land in- 
cluded in the inventory of the trust, 


(b) the taxpayer to whom the property was so distributed was a person othet 
than the spouse, and 


(c) the spouse was alive at the time the property was so distributed, 
notwithstanding paragraphs (2)(a) to (c), the following rules apply: 

(d) the trust shall be deemed to have disposed of the property and to have 

received proceeds of disposition therefor equal to, 
(i) where the property was depreciable property of the trust of a pre 
scribed class and the fair market value of that property at that time ex 
ceeds its cost amount to the trust at that time, the amount of that cos’ 
amount plus '/2 of the amount of the excess, | 


(ii) where the property was depreciable property of the trust of a pre 
scribed class and the cost amount of that property to the trust at that tim’ 
exceeds its fair market value at that time, the amount of that fair marke | 
value plus '/ of the amount of the excess, and { 
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(ili) in any other case, its fair market value at that time, 
Interpretation Bulletins: IT-120R6: Principal residence; IT-286R2: Trusts — 
amount payable; IT-381R3: Trusts — capital gains and losses and the flow-through of 
taxable capital gains to beneficiaries: IT-465R: Non-resident beneficiaries of trusts. 


Proposed Addition — 107(4.01) oo9ec% 


(4.01) Specified participating interest — Subsection (2.1) 
_ applies (and subsection (2) does not apply) at any time to a distri- 
bution to a beneficiary by a trust of a property that 

| Specified participating interest. 
Application: The July 18, 2005 draft legislation (Part 1 — S 
24(2), will add subsec. 107(4.01), applicable to distributions t 
years that begin after 2002. : -. 


Technical Notes: New subsection 107(4.01) provides that subsection 107(2.1)_ 
applies (and subsection 107(2) does hot apply) to a distribution to a beneficiary by a. 
trust of a property that is a specified participating interest. The concept of a specified 
| Participating interest is generally relevant in the context of the foreign investment 
entity rules in sections 94.1 to 94.4. For more information on the definition “speci-. 


fied participating interest” it section 248(1), see the commentary on that 
cain .  rt—“iriwsS 
(4.1) Where subsec. 75(2) applicable to trust — Subsection 
(2.1) applies (and subsection (2) does not apply) in respect of a dis- 
tribution of any property of a particular personal trust or prescribed 
trust by the particular trust to a taxpayer who was a beneficiary 
under the particular trust where 


(a) the distribution was in satisfaction of all or any part of the 
taxpayer’s capital interest in the particular trust; 


(b) subsection 75(2) was applicable at a particular time in re- 
spect of any property of 


(i) the particular trust, or 


(ii) a trust the property of which included a property that, 
through one or more dispositions to which subsection 
107.4(3) applied, became a property of the particular trust, 
and the property was not, at any time after the particular time 
and before the distribution, the subject of a disposition for 
proceeds of disposition equal to the fair market value of the 
property at the time of the disposition; 


(c) the taxpayer was neither 


(i) the person (other than a trust described in subparagraph 
(b)(ii)) from whom the particular trust directly or indirectly 
received the property, or property for which the property was 
substituted, nor 


(ii) an individual in respect of whom subsection 73(1) would 
be applicable on the transfer of capital property from the per- 
son described in subparagraph (i); and 
(d) the person described in subparagraph (c)(i) was in existence 
at the time the property was distributed. 
telated Provisions: 248(5) — Substituted property. 
fistory: Subsec. 107(4.1) amended by 2001, c. 17, subsec. 80(17), applicable to distri- 
utions made after March 16, 2001. The subsec. formerly read: 


(4.1) Where any property of a personal trust or a prescribed trust is distributed by 
the trust to a taxpayer who was a beneficiary under the trust in satisfaction of all 
or any part of the taxpayer’s capital interest in the trust and 


(a) subsection 75(2) was applicable at any time in respect of any property of 
the trust, 
(b) the taxpayer was a person other than 
(i) the person from whom the trust directly or indirectly received the 
property, or property for which the property was substituted, or 
(ii) an individual in respect of whom subsection 73( 1) would be applica- 
ble on the transfer of capital property from the person described in sub- 
paragraph (i), and 
(c) the person described in subparagraph (b)(i) was alive at the time the pro- 
perty was distributed, 
Subsection (2.1) applies (and subsection (2) does not apply) in respect of the 
distribution. 
closing words of subsec. 107(4,1) amended by the said c. 17, subsec. 80(16), appli- 
le to distributions made after 1999. The closing words formerly read: 
hotwithstanding paragraphs (2)(a) to (c), the rules described in paragraphs (4)(d) 
to (f) apply. 
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Regulations: 4800.1 (prescribed trust). 
____ Proposed Addition — 107(4.2) 


(4.2) Distribution of property received on qualifying dis- 
position — Subsection (2.1) applies (and subsection (2) does not 
apply) at any time to property distributed after December 20, 2002 
to a beneficiary by a personal trust or a trust prescribed for the 
purpose Of subsection (2);if == 


(a) at a particular time before Dex 
qualifying disposition (within th 
tion 107.4(1)) of the property, or of other property for which 
the property is substituted, by a partic ilar partnership or a par- 
ticular corporation, as the case may be, to a trust; and 


ber 21, 2002 there was a 
‘ing assigned by subsec- 


ons are that: 


* ata particular time before December 21, 2002 there was a qualifying disposition 

_ (within the meaning assigned by subsection 107.4(1)) of the property, or of other 
property for which the property is substituted, by a particular partnership or a 
particular corporation, as the case may be, to any trust: and : 


* the beneficiary is neither the particular partnership nor the particular corporation, 


Where the specified conditions are met, subsection 107(2.1) will apply 86"that the 
r proceeds equal to the property’s 


trust is deemed to have disposed of the property 1 
fair market value at the time of distribution, 


Related Provisions: 248(5) — Substitut 


(5) Distribution to non-resident — Subsection (2.1) applies 
(and subsection (2) does not apply) in respect of a distribution of a 
property (other than a share of the capital stock of a non-resident- 
owned investment corporation or property described in any of sub- 
paragraphs 128.1(4)(b)() to (iii)) by a trust resident in Canada to a 
non-resident taxpayer (including a partnership other than a Cana- 
dian partnership) in satisfaction of all or part of the taxpayer’s capi- 
tal interest in the trust. 


rporation or property described in any of 
subparagraphs 128.1(4)(b)(i) to (ili)) by a trust to a non-resident 
taxpayer (including a partnership other than a Canadian partner- 
ship) in satisfaction of all or part of the taxpayer’s capital interest 
in the trust. — . 


Application: The: July 18, 2005 draft legislation (Part 2 — technical), subsec. 
95(24), will amend subsec. 107(5) to read as above, applicable to distributions made 
after February 27, 2004.  .  =—_E 

Technical Notes: Subsection 107(5) applies to the distribution of property (other 
than shares in non-resident-owned investment corporations or property described in 
any of subparagraphs 128.1(4)(b)(i) to (ili))) by a trust resident in Canada to a non- 
resident beneficiary (note that new paragraph 94(3)(a) does not apply in determining 
the residency of the beneficiary where it is a trust). In these circumstances, the rol- 
lover under subsection 107(2) is not available and instead subsection 107(2.1) will 
apply to determine the Canadian income tax consequences of the distribution to the 
trust and the beneficiary. 

Subsection 107(5) is amended so that it applies whether the trust making the distribu- 
tion is resident in Canada or not. 


Related Provisions: 53(4) — Effect on ACB of share, partnership interest or trust 


interest; 94(4)(h) [proposed] — Deeming non-resident trust to be resident in Canada 
does not apply to 107(5); 107(2.11) — Election for gain not to be flowed out to benefi- 
ciary; 107(5.1) — Gain does not increase instalment requirements; 126(2,22) — For- 


eign tax credit to trust on disposition of property by non-resident beneficiary; 
212(11) — Payment to non-resident beneficiary deemed paid as income of trust for 
withholding tax purposes; 220(4.6)—(4.63) — Security for tax on distribution of taxable 
Canadian property to non-resident beneficiary. 
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History: Subsec. 107(5) amended by 2001, c. 17, subsec. 80(18), applicable to distri- 
butions made after October 1, 1996, except that for distributions made after October 1, 
1996 and before 2000, subsec. 107(5). shall be read as follows: 
(5) Where subsection (2) applies to a distribution at any time by a trust resident 
in Canada of a property (other than a share of the capital stock of a non-resident- 
owned investment corporation or property described in any of subparagraphs 
128.1(4)(b)(i) to Gii)) to a non-resident taxpayer (including a partnership other 
than a Canadian partnership) who is a beneficiary under the trust in satisfaction 
of the taxpayer’s capital interest in the trust, notwithstanding paragraphs (2)(a) to 
(c), 
(a) the trust is deemed to have disposed of the property for proceeds equal to 
its fair market value at that time; 
(b) the taxpayer is deemed to have acquired the property at a cost equal to 
that fair market value; and 
(c) the taxpayer is deemed to have disposed of all or part, as the case may 
be, of the taxpayer’s capital interest in the trust, for proceeds of disposition 
equal to the adjusted cost base to the taxpayer of that interest or part of the 
interest, as the case may be, immediately before that time. 
Subsec. 107(5) formerly read: 


(5) Where subsection (2) applies to the distribution by a trust of any property 
(other than a Canadian resource property, excluded property or property that 
would, if at no time in the taxation year of the trust in which it is so distributed 
the trust is resident in Canada, be taxable Canadian property) to a non-resident 
taxpayer (including a partnership other than a Canadian partnership) who is a 
beneficiary under the trust, notwithstanding paragraphs (2)(a) to (c), 
(a) the trust shall be deemed to have disposed of the property for proceeds 
equal to its fair market value at that time; 
(b) the taxpayer shall be deemed to have acquired the property at a cost 
equal to that fair market value; and 
(c) the taxpayer shall be deemed to have disposed of all or part, as the case 
may be, of the taxpayer's interest in the trust, for proceeds of disposition 
equal to the adjusted cost base to the taxpayer of the interest or part thereof, 
as the case may be, immediately before the property was so distributed. 
That portion of subsec. 107(5) preceding para. (a) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 43(5), applicable to distributions occurring after 1991. That por- 
tion formerly read: 
(5) Where subsection (2) is applicable in respect of the distribution by a trust of 
any property (other than a Canadian resource property or property that is or 
would, if at no time in the taxation year of the trust in which it was so distributed 
the trust had been resident in Canada, be taxable Canadian property) to a non- 
resident taxpayer (including a partnership other than a Canadian partnership) 
who was a beneficiary under the trust, notwithstanding paragraphs (2)(a) to (Cc), 
the following rules apply: 
Advance Tax Rulings: ATR-70: Distribution of taxable Canadian property by a trust 
to a non-resident. 


(5.1) Instalment interest — Where, solely because of the appli- 
cation of subsection (5), paragraphs (2)(a) to (c) do not apply to a 
distribution in a taxation year of taxable Canadian property by a 
trust, in applying sections 155, 156 and 156.1 and subsections 
161(2), (4) and (4.01) and any regulations made for the purpose of 
those provisions, the trust’s total taxes payable under this Part and 
Part I.1 for the year are deemed to be the lesser of 


(a) the trust’s total taxes payable under this Part and Part I.1 for 
the year, determined before taking into consideration the speci- 
fied future tax consequences for the year, and 


(b) the amount that would be determined under paragraph (a) if 
subsection (5) did not apply to each distribution in the year of 
taxable Canadian property to which the rules in subsection (2) 
do not apply solely because of the application of subsection (5). 


History: Subsec. 107(5.1) added by 2001, c. 17, subsec. 80(18), applicable to distribu- 
tions made after October 1, 1996. 


(6) Loss reduction — Notwithstanding any other provision of 
this Act, where a person or partnership (in this subsection referred 
to as the “vendor”) has disposed of property and would, but for this 
subsection, have had a loss from the disposition, the vendor's loss 
otherwise determined in respect of the disposition shall be reduced 
by such portion of that loss as may reasonably be considered to 
have accrued during a period in which 


(a) the property or property for which it was substituted was 
owned by a trust; and 

(b) neither the vendor nor a person that would, if section 251.1 
were read without reference to the definition “controlled” in 


Income Tax Act, Part I, Division B 


subsection 251.1(3), be affiliated with the vendor had a capital 
interest in the trust. 
Related Provisions: 248(5) — Substituted property. 


History: Para. 107(6)(b) amended by 1998, c. 19, subsec. 128(6), applicable after 
April 26, 1995. Para. 107(6)(b) formerly read: 


(b) neither 
(i) the vendor, nor 
(ii) any person related to the vendor, nor 


(iii) any partnership of which the vendor or a person related to the vendor 
was a majority interest partner (within the meaning assigned by subsection 
97(3.1)) 


had a capital interest in the trust. 


Definitions [s. 107]: “acquired for consideration” — 108(7); “adjusted cost base” — 
54, 248(1); “affiliated” — 251.1; “alter ego trust” — 248(1); “allowable capital 
loss” — 38(b), 248(1); “amount” — 248(1); “beneficiary” — 108(1); “business” — 
248(1); “Canada” — 255; “Canadian partnership” — 102(1), 248(1); “Canadian re- 
source property” — 66(15), 248(1); “capital gain” — 39(1), 248(1); “capital inter- 
est” — 108(1), 248(1); “capital loss” — 39(1)(b), 107(1)(c), 248(1); “capital pro- 
perty” — 54, 248(1): “common-law _ partner” — 248(1); “corporation” — 248(1), 
Interpretation Act 35(1); “cost” — 107(1.1); “cost amount” — 107(1)(e), 108(1); “de- 
preciable property” — 13(21), 248(1); “disposition” — 248(1); “eligible capital expen- 
diture’” — 14(5), 248(1); “eligible capital property” — 54, 248(1); “eligible offset”, 


“excluded property” — 108(1); “fair market value” —107.4(4); “foreign investment 
entity” — 94.1(1), 248(1); “foreign resource property” — 66(15), 248(1); “inventory”, 
“insurance corporation” — 248(1); “inter vivos trust’ — 108(1), 248(1); “inventory”, | 


“joint spousal or common-law partner trust” — 248(1); “Minister” — 248(1); “mutual 


fund trust’ — 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) {draft}, 248(1); . 
“non-resident-owned — investment corporation” — 133(8), | 
248(1); “participating interest” — 94.1(1), 94.1(2)(s), 248(1); “person”, “personal | 
trust’, “post-1971 spousal or common-law partner trust”, “prescribed” — 248(1); “pre- 


“non-resident” — 248(1); 


scribed trust” — Reg. 4800.1; “property”, “regulation” — 248(1); “qualifying disposi- 
tion” — 107.4(1); ‘“‘related” — 251(2); “resident in Canada” — 94(3)(a)(vili), 250; , 
“share”, “specified future tax consequence”, “specified participating interest” — 
248(1); “specified percentage” — 107(2)(b.1); “substituted” — 248(5); “taxable Cana- 
dian property” — 248(1); “taxable capital gain” — 38(a),; 248(1); “taxation year” —’ 
104(23)(a) [to be repealed], 249; “taxpayer” — 248(1); “testamentary trust” — 108(1), 
248(1); “trust” — 104(1), 108(1), 248(1), (3); “unit trust” — 108(2), 248(1). 


107.1 Distribution by employee trust, employee benefit 
plan or similar trust — Where at any time any property of an 
employee trust, a trust governed by an employee benefit plan or 4 
trust described in paragraph (a.1) of the definition “trust” in subsec- 
tion 108(1) has been distributed by the trust to a taxpayer who was 
a beneficiary under the trust in satisfaction of all or any part of the 
taxpayer’s interest in the trust, the following rules apply: | 


(a) in the case of an employee trust or a trust described in para: 
graph (a.1) of the definition “trust” in subsection 108(1), 


(i) the trust shall be deemed to have disposed of the property 
immediately before that time for proceeds of dispositior 
equal to its fair market value at that time, and | 


(ii) the taxpayer shall be deemed to have acquired the pro, 
perty at a cost equal to its fair market value at that time, | 


(b) in the case of a trust governed by an employee benefit plar 


(i) the trust shall be deemed to have disposed of the propert 
for proceeds of disposition equal to its cost amount to th 
trust immediately before that time, and 


(ii) the taxpayer shall be deemed to have acquired the pre 
perty at a cost equal to the greater of 


(A) its fair market value at that time, and 


(B) the adjusted cost base to the taxpayer of the ta 
payer’s interest or part thereof, as the case may be, immi 
diately before that time; 


(c) the taxpayer shall be deemed to have disposed of the tay 
payer’s interest or part thereof, as the case may be, for proceet 
of disposition equal to the adjusted cost base to the taxpayer — 
that interest or part thereof immediately before that time, anc 


(d) where the property was depreciable property of a prescrib 
class of the trust and the amount that was the capital cost to t 
trust of that property exceeds the cost at which the taxpayer 
deemed by this section to have acquired the property, for t 
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purposes of sections 13 and 20 and any regulations made under 
paragraph 20(1)(a), 


(i) the capital cost to the taxpayer of the property shall be 
deemed to be the amount that was the capital cost of the pro- 
perty to the trust, and 


(ii) the excess shall be deemed to have been allowed to the 
taxpayer in respect of the property under regulations made 
under paragraph 20(1)(a) in computing income for taxation 
years before the acquisition by the taxpayer of the property. 


Related Provisions: 6(1)(g) — Income from employee benefit plan; 6(1)(h) — In- 
come from employee trust; 18(1)(0) — No deduction for employee benefit plan contri- 
butions; 32.1 — Employee benefit plan deductions; 104(6) — Deduction in computing 
income of trust; 104(13) — Income payable to beneficiary. 


History: The portion of s. 107.1 before subpara. (a)(i) amended by 2001, c. isa 
applicable to 1999 er seg. The portion formerly read: 


107.1 Distribution by employee trust or employee benefit plan — Where at 
any time any property of an employee trust or a trust governed by an employee 
benefit plan has been distributed by the trust to a taxpayer who was a beneficiary 
under the trust in satisfaction of all or any part of the taxpayer’s interest in the 
trust, the following rules apply: 


(a) in the case of an employee trust, 
Jefinitions [s. 107.1]: “adjusted cost base’ — 54, 248(1):; “amount” — 108(1), 
'48(1); “cost amount’? — 107(1)e), 108(1); “depreciable property” — 13(21), 248(1); 
‘employee benefit plan”, “employee trust”, “prescribed”, “property”, “regulation” — 
'48(1); “taxation year” — 249: “taxpayer” — 248(1); “trust?” — 104(1), 108(1), 
48(1), (3). 


nterpretation Bulletins: IT-502: Employee benefit plans and employee trusts. 


07.2 Distribution by a retirement compensation arrange- 
nent — Where, at any time, any property of a trust governed by a 


etirement compensation arrangement has been distributed by the | 


‘ust to a taxpayer who was a beneficiary under the trust in satisfac- 
on of all or any part of the taxpayer’s interest in the trust, for the 
urposes of this Part and Part XI.3, the following rules apply: 


(a) the trust shall be deemed to have disposed of the property for 
proceeds of disposition equal to its fair market value at that 
time; 

(b) the trust shall be deemed to have paid to the taxpayer as a 
distribution an amount equal to that fair market value; 


(c) the taxpayer shall be deemed to have acquired the property at 
a cost equal to that fair market value; 


_(d) the taxpayer shall be deemed to have disposed of the tax- 
payer’s interest or part thereof, as the case may be, for proceeds 
of disposition equal to the adjusted cost base to the taxpayer of 
_ that interest or part thereof immediately before that time: and 


(e) where the property was depreciable property of a prescribed 
class of the trust and the amount that was the capital cost to the 
trust of that property exceeds the cost at which the taxpayer is 
deemed by this section to have acquired the property, for the 
purposes of sections 13 and 20 and any regulations made under 
paragraph 20(1)(a), 


(i) the capital cost to the taxpayer of the property shall be 
deemed to be the amount that was the capital cost of the pro- 
perty to the trust, and 


(ii) the excess shall be deemed to have been allowed to the 
taxpayer in respect of the property under regulations made 
under paragraph 20(1)(a) in computing the taxpayer’s in- 
come for taxation years before the acquisition by the tax- 
payer of the property. 
ated Provisions: 56(1)(x)-(z) — Benefits from retirement compensation ar- 
ement; 60(t) — Amount included under para. 56(1)(x) or (z); or subsec. 70(2); 
'\) — Amount included under para. 56(1)(y); 153(1)(q) — Withholding required on 
‘ibution by RCA; Part XI.3—Tax in respect of retirement compensation 
‘igements. 


| nitions [s. 107.2]: “adjusted cost base” — 54, 248(1); “depreciable property” — 
1), 248(1); “prescribed”, “property”, “regulation”, “retirement compensation ar- 
-ement” — 248(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 
1), 248(1), (3). 


S. 107.3(3)(a) 


107.3 (1) Treatment. of beneficiaries under qualifying 
environmental trusts — Where a taxpayer is.a beneficiary: under 
a qualifying environmental trust in a taxation year of the; trust (in 
this subsection referred to as the “trust’s year’) that ends in a partic- 
ular taxation year of the taxpayer, 


(a) subject to paragraph (b), the taxpayer’s income, non-capital 
loss and net capital loss for the particular year shall be computed 
as if the amount of the income or loss of the trust for the trust’s 
year from any source or from sources in a particular place were 
the income or loss of the taxpayer from that. source or from 
sources in that particular place for the particular year, to the ex- 
tent of the portion thereof that can reasonably be considered to 
be the taxpayer’s share of such income or loss; and 


(b) if the taxpayer is non-resident at any time in the particular 
year and an income’or loss described in paragraph (a) or an 
amount to which paragraph 12(1)(z.1) or (z.2) applies would not 
otherwise be included in: computing the taxpayer’s taxable in- 
come or taxable income earned in Canada, as the case may be, 
notwithstanding any other provision of this Act, the income, the 
loss or the amount shall be attributed to the carrying on of busi- 
ness in Canada by the taxpayer through a fixed place of business 
located in the province in which the site to which the trust re- 
lates is situated. 

Related Provisions: 12(1)(z.1) — Inclusion in income of amount received from 

trust; 87(2)(j.93) — Amalgamations — continuing _ corporation; _107.3(2) — Where 

property transferred to beneficiary, 

History: The opening words of ‘subsec. 107.3(1) and para. 107.3(1)(b) amended by 


1998, c. 19, subsecs. 18(1), (2), applicable to taxation years that end after February 18, 
1997. The opening words and para. (b) formerly read: 


107.3 (1) Treatment of beneficiaries under mining reclamation trusts — 
Where a taxpayer is a beneficiary under a mining reclamation trust in a taxation 
year of the trust (in this subsection referred to as the “trust’s year’) that ends in a 
particular taxation year of the taxpayer, 

(b) where the taxpayer is non-resident at any time in the particular year and an 
income or loss. described in Paragraph (a) or an amount to which paragraph 
12(1)(z.1) or (z.2) applies would not. otherwise be included in computing the 
taxpayer’s taxable income or taxable income earned in Canada, as the case may 
be, notwithstanding any other provision of this Act the income, the loss or the 
amount shall be attributed to the carrying on of business in Canada by the tax- 
payer through a fixed place of business located in the province in which the mine 
to which the trust relates is situated. 


Subsec. 107.3(1) added by 1995, c. 3, s. 30, applicable to taxation years that end after 
February 22, 1994, 


(2) Transfers to beneficiaries — Where property of a qualify- 
ing environmental trust is transferred at any time to a beneficiary 
under the trust in satisfaction of all or any part of the beneficiary’s 
interest as a beneficiary under the trust, 


(a) the trust shall. be deemed to have disposed of the property at 
that time for proceeds of disposition equal to its fair market 
value at that time; and 


(b) the beneficiary shall be deemed to have acquired the pro- 
perty at that time at a cost equal to its fair market value at that 
time. 
Related Provisions: 87(2)(j.93) — Amalgamations — continuing corporation: 
107.3(1) — Income or loss flowed through to beneficiaries. 
History: The opening words of subsec. 107.3(2) amended by. 1998, c. 19, subsec. 
18(3), applicable to taxation years that end after February 18, 1997. The opening words 
formerly. read: 


(2) Where property of a mining reclamation trust is transferred at any time toa 
beneficiary under the trust in satisfaction of all or any part of the beneficiary’s 
interest as a beneficiary under the trust, 


Subsec. 107.3(2) added by 1995, c. 3, s. 30, applicable to taxation years that end after 
February 22, 1994, 


(3) Ceasing to be a qualifying environmental trust — 
Where) a trust ceases at any time to be a qualifying environmental 
trust, 


(a) the taxation year of the trust that would otherwise have in- 
cluded that time is deemed to have ended immediately before 
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that time and’a new taxation year of the trust is deemed to have 
begun at that time; 


(b) the trust shall be deemed to have disposed immediately 
before that time of each property held by the trust immediately 
after that time for proceeds of disposition equal to its fair market 
value at that time and to have reacquired immediately after that 
time each such property for an amount equal to that fair market 
value; 


(c) each beneficiary under the trust immediately before that time 
shall be deemed to have received at that time from the trust an 
amount equal to the percentage of the fair market value of the 
properties of the trust immediately after that time that can rea- 
sonably be considered to be the beneficiary’s interest in the 
trust; and 


(d) each beneficiary under the trust shall be deemed to have ac- 
quired immediately after that time an interest in the trust at a 
cost equal to the amount deemed by paragraph (c) to have been 
received by the beneficiary from the trust. 
Related Provisions: 87(2)(j.93) — Amalgamations — continuing corporation. 
History: The portion.of subsec, 107.3(3) before para. (b) amended by 1998, c. 19, 
subsec. 18(4), applicable to taxation years that end after February 18, 1997. The portion 
formerly read: 
(3) Ceasing to be a mining reclamation trust — Where a trust ceases at any 
time to be a mining reclamation trust, : 
(a) the taxation year of the trust that would otherwise have included that time 
shall be deemed to have ended at that time and a new taxation year of the 
trust shall be deemed to have begun immediately after that time; 
Subsec. 107.3(3) added by 1995, c. 3, s. 30, applicable to taxation years that end after 
February 22, 1994. 


(4) Application — Subsection 104(13) and sections 105 to 107 do 
not apply to a trust with respect to a taxation year during which it 1s 
a qualifying environmental trust. 
Related Provisions: 12(1)(z.1) —Income inclusion in lieu of application of 
104(13); 75(3)(c.1) — Reversionary trust rules do not apply. 
History: Subsec. 107.3(4) amended by 1998, c. 19, subsec. 18(5), applicable to taxa- 
tion years that end after February 18. 1997, and amended by 1997 Budget, effective for 
taxation years that end after February 18, 1997, to change “mining reclamation trust” to 
“qualifying environmental trust”. Subsec. 107.3(4) formerty read: 
(4) Subsection 104(13) and sections 105 to 107 do not apply to a trust with re- 
spect to a taxation year during which it is a mining reclamation trust. 
Subsec. 107.3(4) added by 1995, c. 3, s. 30, applicable to taxation years that end after 
February 22, 1994. 
Definitions [s. 107.3]: “business” — 248(1), 253; “net capital loss”, “non-capital 
loss” — 111(8), 248(1); “non-resident” — 248(1); “property” — 248(1); “province” — 
Interpretation Act 35(1); “qualifying environmental trust” — 248(1); “resident in Can- 
ada” — 94(3)(a)(viil), 250; “taxable income” — 2(2), 248(1); “taxable income earned 
in Canada” — 248(1); “taxation year” — 11(2),. 107.3(3)(a), 249; “taxpayer — 
248(1); “trust’s year” — 107.3(1). 


107.4 (1) Qualifying disposition — For the purpose of this sec- 
tion, a “qualifying disposition” of a property means a disposition of 
the property by a person or partnership (in this subsection referred 
to as the “contributor’”) as a result of a transfer of the property to a 
particular trust where 


Proposed Amendment — 107.4(1) opening words _ 


Application: The July 18, 2005 draft legislation ( 


> 


Technical Notes: Subsection 107.4(3) generally provides for a rollover of property. 
to a trust where the property is transferred to the trust by way of a qualifying disposi- 
tion. For this purpose, subsection 107.4(1) defines “qualifying disposition” to be a 
disposition of property to 4 trust that does not result in any change in the beneficial 
ownership of the property and that otherwise meets the conditions set out in that 
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Part I, Division B 


the commentary to new subsection 107(4.2) 


For a related amendment, see 
(a) the disposition does not result in a change in the beneficial | 
ownership of the property; 


(b) the proceeds of disposition would, if this Act were read with- 
out reference to this section and sections 69 and 73, not be deter- 
mined under any provision of this Act, 


(c) if the particular trust is non-resident, the disposition is not 


(i) by a person resident in Canada or by a partnership (other 
than a partnership each member of which is non-resident), or 


(ii) a transfer of taxable Canadian property from a non-resi- 
dent person who was resident in Canada in any of the ten 
calendar years preceding the transfer; 


Applica jor The July 18, 2 )5 draft legislati 
will amend para. 107.4(1)(c) to read as above. 2 
fer February 27,2004, 


(d) the contributor is not a partnership, if the disposition is par’ 
of a series of transactions or events that begin after Decembe! 
17, 1999 that includes the cessation of the partnership’s exis: 


tence and a subsequent distribution from a personal trust to ¢ 


{ 


former member of the partnership in circumstances to whicl 
subsection 107(2) applies; 
Proposed Repeal —107.4(1)(d) 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. ¢ 
will repeal para. 107.4(1)(d), deemed to have come into force on December 20, 
Technical Notes: See under 107.4(1) opening words above. : 


(e) unless the contributor is a trust, there is immediately after th: 
disposition no absolute or contingent right of a person or pari: 
nership (other than: the contributor or, where the property wé' 
co-owned, each of the joint contributors) as a beneficiary (dete 
mined with reference to subsection 104(1.1)) under the partict 
lar trust; 


(f) the contributor is not an individual (other than a trust di 
scribed in any of paragraphs (a) to (e.1) of the definition “trus 
in subsection 108(1)), if the particular trust is described in any ' 
paragraphs (a) to (e.1) of the definition “trust” in subsecti¢ 
108(1); 

(g) the disposition is not part of a series of transactions or ever 


(i) that begins after December 17, 1999 and that includes t 
subsequent acquisition, for consideration given to a persor | 
trust, of a capital interest or an income interest in the trus 


(ii) that begins after December 17, 1999 and that includes t 
disposition of all or part of a capital interest or an incol 
interest in a personal trust, other than a disposition solely a 
consequence of a distribution from a trust to a person OF pa) 


nership in satisfaction of all or part of that interest, or | 


| 
/ 


EE 


elated Provisions: 75(2)— Revocable or reversionary trust; 94(4)(b) [pro- 
osed] — Application of rule deeming non-resident trust to be resident in Canada; 
04(1.1) — Restricted meaning of “beneficiary”; 
07(2.1); 
lualifying dispositions; 248(1)“disposition” — Whether transfer to a trust is a disposi- 
jon; 248(10) — Series of transactions or events. 


‘listory: Subsec. 107.4(1) added by 2001, c. 17, s. 82, applicable 


(a) to dispositions that occur after December 23, 1998; and 


specified participating interest. — =e 
Application: The July 18, 2005 draft legislation (Part | —N 
I add para. 107.4(1)(k), applicable to dispositions that occur 
ee 
chnical Notes: Subsection 107.4(1) defines a qualifying disposi 


ude a disposition of prop 
ied participating interest, 


(b) in respect of 1993 et seg., to transfers of capital property that occurred before 
December 24, 1998, except that, in its application to transfers before December 24, 
1998, subsec. 107.4(1) shall be read as follows: 


Subdivision k — Trusts and Beneficiaries 


(iii) that begins after June 5, 2000 and that includes the trans- 
fer to the particular trust of particular property as considera- 
tion for the acquisition of a capital interest in the particular 
trust, if the particular property can reasonably be considered 
to have been received by the particular trust in order to fund 
a distribution (other than a distribution that is proceeds of 
disposition of a capital interest in the particular trust); 


(h) the disposition is not, and is not part of, a transaction 
(i) that occurs after December 17, 1999, and 


(1i) that includes the giving to the contributor, for the disposi- 
tion, of any consideration (other than consideration that is an 
interest of the contributor as a beneficiary under the particu- 
lar trust or that ‘is the assumption by the particular trust of 
debt for which the property can, at the time of the disposi- 
tion, reasonably be considered to be security); 


(i) subsection 73(1) does not apply to the disposition and would 
not apply to the disposition if 


(i) no election had been made under that subsection, and 


(il) section 73 were read without reference to subsection 
73(1.02); and 


(Gj) if the contributor is an amateur athlete trust, a cemetery care 
trust, an employee trust, an inter vivos trust deemed by subsec- 
tion 143(1) to exist in respect of a congregation that is a constit- 
uent part of a religious organization, a related segregated fund 
trust (as defined by section 138.1), a trust described in paragraph 
149(1)(0.4) or a trust governed by an eligible funeral arrange- 
ment, an employees profit sharing plan, a registered education 
savings plan or a registered supplementary unemployment bene- 
fit plan, the particular trust is the same type of trust. 


Proposed Addition — 107.4 
(k) the property is not, immediately bet 


perty to the trust that does no 
perty and that otherwise meets th conditions 
ion 107.4(3), a qualifying disposition gener- 
of the property to the trust. - 


-s that a disposition of property to a trust does not 
hat is, immediately before the disposition, a speci- 


ie ae wet) 


107(4.2) — Application of subsec. 
107.4(2) — Application of para. (1)(a); 107.4(3) — Tax consequences of 


107.4 (1) For the purpose of this sectionva “qualifying disposition” of a pro- 
perty means a transfer of the property to a particular trust that: was not a 
disposition of the property for the purpose of subdivision ¢ because of para- 
graph (e) of the definition “disposition” in section 54, except where 


(a) if the transfer is from another trust to the particular trust, 


(i) each trust can reasonably be considered to act as agent for the 
same beneficiary or beneficiaries in respect of the property trans- 
ferred, or 


(ii) the transferee trust can reasonably be considered to act as agent 
for the transferor trust in respect of the property transferred; and 


(b) in any other case, it is reasonable to Consider that the particular trust 
acts as agent in respect of the property transferred. 
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(2.1) Fractional interests — For the 
graph (2)(a) in respect of a transfer by a transferor trust of property 
that includes a share and money, the other trust or trusts referred to 
in that paragraph may receive, in lieu of a transfer of a fractional 
interest in a share that would otherwise be required, a dispropor- 
tionate amount of money or interest in the share (the value of which 
does not exceed the lesser of $200 and the fair market value of the 
fractional interest), 


History: Subsec. 107.4(2.1) added by 2001, c. 17, s. 82, applicable to dispositions that 
occur after December 23, 1998. 


S. 107.4(3)(b)(ii) 


(2) Application of paragraph (1)(a) — For the purpose of para- 

graph (1)(a), 
(a) except where paragraph (b) applies, where a trust (in this par- 
agraph and subsection (2.1) referred to as the “transferor trust”), 
in a period that does not exceed one day, disposes of one or 
more properties in the period to one or more other trusts, there is 
deemed to be no resulting change in the beneficial ownership of 
those properties if 


(i) the transferor trust receives no consideration for the dispo- 
sition, and 


(ii) asa consequence of the disposition, the value of each 
beneficiary’s beneficial ownership at the beginning of the pe- 
riod under the transferor trust in each particular property of 
the transferor trust (or group of two or more properties of the 
transferor trust that are identical to each other) is the same as 
the value of the beneficiary’s beneficial ownership at the end 
of the period under the transferor trust and the other trust or 
trusts in each particular property (or in property that was im- 
mediately before the disposition included in the group of 
identical properties referred to above); and 


(b) where a trust (in this paragraph referred to as the “trans- 
feror”) governed by a registered retirement savings plan or by a 
registered retirement income fund transfers a property to a trust 
(in this paragraph referred to as the “transferee”) governed by a 
registered retirement savings plan or by a registered retirement 
income fund, the transfer is deemed not to result in a change in 
the beneficial ownership of the property if the annuitant of the 
plan or fund that governs the transferor is also the annuitant of 
the plan or fund that governs the transferee. 


Related Provisions: 107.4(2.1) — Fractional interest in a share. 


History: Subsec. 107.4(2) added by 2001, c.'17, s. 82, applicable to dispositions that 
occur after December 23, 1998. 


purpose of applying para- 


(3) Tax consequences of qualifying dispositions — Where 
at a particular time there is a qualifying disposition of a property by 
a person or partnership (in this subsection referred to as the “trans- 
feror”) to a trust (in this subsection referred to as the “transferee 
trust’’), 


(a) the transferor’s proceeds of disposition of the property are 
deemed to be 


(i) where the transferor so elects in writing and files the elec- 
tion with the Minister on or before the transferor’s filing-due 
date for its taxation year that includes the particular time, or 
at any later time that is acceptable to the Minister, the 
amount specified in the election that is not less than the cost 
amount to the transferor of the property immediately before 
the particular time and not more than the fair market value of 
the property at the particular time, and 


(ii) in any other case, the cost amount to the transferor of the 
property immediately before the particular time; 


(b) the transferee trust’s cost of the property is deemed to be the 
amount, if any, by which 


(i) the proceeds determined under paragraph (a) in respect of 
the qualifying disposition 

exceed 
(ii) the amount by which the transferor’s loss otherwise de- 
termined from the qualifying disposition would be reduced 
because of subsection 100(4), paragraph 107(1)(c) or (d) or 


S. 107.4(3)(b) (ii) 


any of subsections 112(3) to (4.2), if the proceeds determined 
under paragraph (a) were equal to the fair market value of the 
property at the particular time; 
(c) [Repealed] : 
(d) if the property was depreciable property of a prescribed class 
of the transferor and its capital cost to the transferor exceeds the 
cost at which the transferee trust is deemed by this subsection to 
have acquired the property, for the purposes of sections 13 and 
20 and any regulations made for the purpose of paragraph 
20(1)(a), 
(i) the capital cost of the property to the transferee trust is 
deemed to be the amount that was the capital cost of the pro- 
perty to the transferor, and 
(ii) the excess is deemed to have been allowed to the trans- 
feree trust in respect of the property under regulations made 
for the purpose of paragraph 20(1)(a) in computing income 
for taxation years that ended before the particular time; , 
(e) if the property was eligible capital property of the transferor 
in respect of a business of the transferor, 
(i) where the eligible capital expenditure of the transferor in 
respect of the property exceeds the cost at which the trans- 
feree trust is deemed by this subsection to have acquired the 
property, for the purposes of sections 14, 20 and 24, 
(A) the eligible capital expenditure of the transferee trust 
in respect of the property is deemed to be the amount that 
was the eligible capital expenditure of the transferor in re- 
spect of the property, and 
(B) 3/s of the excess is deemed to have been allowed under 
paragraph 20(1)(b) to the transferee trust in respect of the 
property in computing income for taxation years that 
ended 


(I) before the particular time, and 


(II) after the adjustment time of the transferee trust in 
respect of the business, and 


(ii) for the purpose of determining after the particular time 
the amount required by paragraph 14(1)(b) to be included in 
computing the transferee trust’s income in respect of any 
subsequent disposition of the property of the business, there 
shall be added to the value otherwise determined for Q in the 
definition “cumulative eligible capital” in subsection 14(5) 
the amount determined by the formula 


Ax (B/C) 
where 
A is the amount, if any, determined for Q in that definition 
in respect of the business of the transferor immediately 
before the particular time, 
is the fair market value of the property immediately 
before the particular time, and 
is the fair market value immediately before the particular 
time of all eligible capital property of the transferor in re- 
spect of the business; 
(f) if the property was deemed to be taxable Canadian property 
of the transferor by this paragraph or paragraph 51(1)(f), 85(1)G) 
or 85.1(1)(a), subsection 87(4) or (5) or paragraph 97(2)(c) or 
107(2)(d.1), the property is deemed to be taxable Canadian pro- 
perty of the transferee trust; 
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(g) where the transferor is a related segregated fund trust (in this 


Income Tax Act, Part I, Division B 


m pt 
and to s 


paragraph having the meaning assigned by section 138.1), 
(i) paragraph 138,1(1)(i) does not apply. in respect of a dispo- 
sition of an interest in the transferor that occurs in connection 
with the qualifying disposition, and 
(ii) in computing the amount determined under paragraph 
138.1(1)(i) in respect of a subsequent disposition of an inter- 
est in the transferee trust where the interest is deemed to exist 
in connection with a particular life insurance policy, the ac- 
quisition fee (as defined by subsection 138.1(6)) in respect of 
the particular policy shall be determined as if each amount 
determined under any of paragraphs 138.1(6)(a) to (d) in re- 
spect of the policyholder’s interest in the transferor had been 
determined in respect of the policyholder’s interest in the 
transferee trust; 


(h) if the transferor is a trust to which property had been trans- 
ferred by an individual (other than a trust), 


(i) where subsection 73(1) applied in respect of the property 
so transferred and it is reasonable to consider that the pro- 
perty was so transferred in anticipation of the individual 
ceasing to be resident in Canada, for the purposes of para- 
graph 104(4)(a.3) and the application of this paragraph to a 
disposition by the transferee trust after the particular time, 
the transferee trust is deemed after the particular time to be a 
trust to which the individual had transferred property in an- 
ticipation of the individual ceasing to reside in Canada and in 
circumstances to which subsection 73(1) applied, and . 
(ii) for the purposes of paragraph (j) of the definition “ex- 
cluded right or interest” in subsection 128.1(10) and the ap- 
plication of this paragraph to a disposition by the transferee 
trust after the particular time, where the property so trans- 
ferred was transferred in circumstances to which this subsec- 
tion would apply if subsection (1) were read without refer- 
ence to paragraphs (1)(h) and (i), the transferee trust is 
deemed after the particular time to be a trust an interest in 
which was acquired by the individual as a consequence of 2 
qualifying disposition; 
(i) if the transferor is a trust (other than a personal trust or a trus 
prescribed for the purposes of subsection 107(2)), the transferee 
trust is deemed to be neither a personal trust nor a trust pre. 
scribed for the purposes of subsection 107(2); ; 
(j) if the transferor is a trust and a taxpayer disposes of all or par 
of a capital interest in the transferor because of the qualifyin; 
disposition and, as a consequence, acquires a capital interest 0 
part of it in the transferee trust 
(i) the taxpayer is deemed to dispose of the capital interest © 
part of it in the transferor for proceeds equal to the cos 
amount to’ the taxpayer of that interest or part of it immed 
ately before the particular time, and ; 


(ii) the taxpayer is deemed to acquire the capital interest ¢ 
part of it in the transferee trust at a cost equal to the amoun 
if any; by which 
(A) that cost amount 
exceeds 
(B) the amount by which the taxpayer’s loss otherwi! 
determined from the disposition referred to in subpar) 
graph (i) would be reduced because of paragraj’ 


Subdivision k — Trusts and Beneficiaries S. 107.4(4)(c) 


107(1)(c) or (d) if the proceeds under that subparagraph 
were equal to the fair market value of the capital interest 
or part of it in the transferor immediately before the par- 
ticular time; 


(k) where the transferor is a trust, a taxpayer’s beneficial owner- 
ship in the property ceases to be derived from the taxpayer’s 
capital interest in the transferor because of the qualifying dispo- 
sition and no part of the taxpayer’s capital interest in the trans- 
feror was disposed of because of the qualifying disposition, 
there shall, immediately after the particular time, be added to the 
cost otherwise determined of the taxpayer’s capital interest in 
the transferee trust, the amount determined by the formula 


A Xx [(B — C)/B]-D 
where 


A is the cost amount to the taxpayer of the taxpayer’s capital 
interest in the transferor immediately before the particular 
time, 


B is the fair market value immediately before the particular 
time of the taxpayer’s capital interest in the transferor, 


C is the fair market value at the particular time of the tax- 
payer’s capital interest in the transferor (determined as if the 
only property disposed of at the particular time were the par- 
ticular property), and 


D is the lesser of 


(1) the amount, if any, by which the cost amount to the 
taxpayer of the taxpayer’s capital interest in the transferor 
immediately before the particular time exceeds the fair 
market value of the taxpayer’s capital interest in the trans- 
feror immediately before the particular time, and 


(ii) the maximum amount by which the taxpayer’s loss 
from a disposition of a capital interest otherwise deter- 
mined could have been reduced because of paragraph 
107(1)(c) or (d) if the taxpayer’s capital interest in the 
transferor had been disposed of immediately before the 
particular time; 


(1) where paragraph (k) applies to the qualifying disposition in 
respect of a taxpayer, the amount that would be determined 
under that paragraph in respect of the qualifying disposition if 
the amount determined for D in that paragraph were nil shall, 
immediately after the particular time, be deducted in computing 
the cost otherwise determined of the taxpayer’s capital interest 
in the transferor; 


(m) where paragraphs (j) and (k) do not apply in respect of the 
qualifying disposition, the transferor is deemed to acquire the 
capital interest or part of it in the transferee trust that is acquired 
as a consequence of the qualifying disposition 


(i) where the transferee trust is a personal trust, at a cost 
equal to nil, and 


(1i) in any other case, at a cost equal to the excess determined 
under paragraph (b) in respect of the qualifying disposition; 
and 


(n) if the transferor is a trust and a taxpayer disposes of all or 
part of an income interest in the transferor because of the quali- 
fying disposition and, as a consequence, acquires an income in- 
terest or a part of an income interest in the transferee trust, for 
the purpose of subsection 106(2), the taxpayer is deemed not to 
dispose of any part of the income interest in the transferor at the 
particular time. 


slated Provisions: 53(4) — Effect on ACB of trust interest: 104(4)(a.4) — 
emed disposition by trust after 107.4(3) applied; 104(5.3)(c) —No application 
tere election in effect to postpone deemed disposition; 104(5.8) — Where property 
nsferred from one trust to another: 107(4.1)(b)(ii) — Application to subsequent dis- 
‘bution by trust; 107.4(4) — Fair market value of capital interest in trust; 257 — 
‘Mula cannot calculate to less than zero. 
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History: Opening words of para. 107.4(3)(b) amended by 2005, c. 30, subsec. 4(1), 
applicable to dispositions that occur after 2004. The Opening words formerly read: 


(b), except as otherwise provided under paragraph (c), the transferee trust’s cost 
of the property is deemed to be the amount, if any, by which 
Para. 107.4(3)(c) repealed by the said c. 30, subsec. 4(2), applicable to dispositions that 
occur after 2004. The para. formerly read: 


(c) notwithstanding subsection 206(4), for the purposes of Part XI and regula- 
tions made for the purposes of that Part, the transferee trust’s cost of the property 
is deemed to be 


(i) the cost amount to the transferor immediately before the particular time 
where 


(A) the particular time is before 2000, 


(B) the transferor is a trust governed by a registered retirement savings 
plan or a registered retirement income fund, 
(C) the transferee trust is governed by a registered retirement savings 
plan or a registered retirement income fund, 


(D) the transferee trust files a written election with the Minister on or 
before the later of March 31, 2001 and its filing-due date for its taxation 
year that includes the particular time (or at such later date that is accept- 
able to the Minister) that this subparagraph apply, and 


(E) it can reasonably be considered that the election was not made for 
the purpose of avoiding tax under Part XI, 


(ii) the fair market value of the property at the particular time where 
(A) subparagraph (iii) does not apply, 


(B) the transferee trust files a written election with the Minister on or 
before the later of March 31, 2001 and its filing due-date for its taxation 
year that includes the particular time (or at such later date as is accept- 
able to the Minister) that this subparagraph apply, and 


(C) it can reasonably be considered that the election was not made for 
the purpose of avoiding tax under Part XI, 


(iii) the fair market value of the property at the particular time where 
(A) subparagraph (i)'does not apply to the qualifying disposition, 
(B) the particular time is before 2000, 


(C) the transferor is a trust governed by a registered retirement savings 
plan or a registered retirement income fund, and 


(D) the transferee trust is governed by a registered retirement savings 
plan or a registered retirement income fund, and 
(iv) the cost amount to the transferor of the property immediately before the 
particular time, in any other case; 
Subsec. 107.4(3) added by 2001, c. 17, s. 82, applicable 
(a) to dispositions that occur after December 23, 1998 except that, in its application 
to dispositions that occurred in taxation years that ended before February 28, 2000, 


the reference to “paragraph 14(1)(b)” in subpara. 107.4(3)(e)(ii) shall be read as a 
reference to “subparagraph 14(1)(a)(v) or paragraph 14(1)(b)”; and 


(b) re 1993 et seq., to transfers of capital property that occurred before December 
24, 1998, except that, in its application to transfers before December 24, 1998, 


(i) the opening words of subsec. 107.4(3) shall be read as follows: 


(3) Where at a particular time there is a qualifying disposition of a pro- 
perty by a person or partnership (in this subsection referred to as the 
“transferor”) to a trust (in this subsection referred to as the “transferee 
trust”), except for the purposes of Part XI and regulations made for the 
purposes of that Part 


(ii) subsec. 107.4(3) shall be read without reference to. paras. (a), (c), (g) and 
(h); 
(iil) para. 107.4(3)(b) shall be read as follows: 


(b) the transferee trust’s cost of the property is deemed to be the cost 
amount to the transferor of the property immediately before the particu- 
lar time; 


(iv) subsec. 107.4(3) shall be read as if each amount determined under cl. 
107.4(3)G)(ii)(B) and the description of D in para. 107.4(3)(k) were nil: and 


(v) subpara. 107.4(3)(m)(ii) shall be read as follows: 


(ii) in any other case, at a cost equal to the amount determined under 
paragraph (b) in respect of the qualifying disposition. 


(4) Fair market value of vested interest in trust — Where 


(a) a particular capital interest in a trust is held by a beneficiary 
at any time, 


(b) the particular interest is vested indefeasibly at that time, 


(c) the trust is not described in any of paragraphs (a) to (e.1) of 
the definition “trust” in subsection 108(1), and 


S. 107.4(4)(d) 


(d) interests under the trust are not ordinarily disposed of for 
consideration that reflects the fair market value of the net assets 
of the trust, 


the fair market value of the particular interest at that time is deemed 
to be not less than the amount determined by the formula 


(A — B) x (C/D) 
where 


A. is the total fair market value at that time of all properties of the 
trust, 


B is the total of all amounts each of which is the amount of a debt 
owing by the trust at that time or the amount of any other obliga- 
tion of the trust to pay any amount that is outstanding at that 
time, 


C. is the fair market value at that time of the particular interest (de- 
termined without reference to this subsection), and 


D. is the total fair market value at that time of all interests as bene- 
ficiaries under the trust (determined without reference to this 
subsection). 

Related Provisions: 107(1.2) — Fair market value of capital interest in trust for 

_ purposes of valuation as inventory; 248(9.2) — Meaning of “vested indefeasibly”: 

257 — Formula cannot calculate to less than zero. 

History: Subsec. 107.4(4) added by 2001, c. 17, s. 82, applicable to dispositions that 

occur after December 23, 1998. 

Definitions [s. 107.4]: “adjustment time” — 14(5), 248(1); “amateur athlete 

trust” — 143.1(1), 248(1);) “amount” — 248(1); “beneficiary” — 104(1.1), 108(1); 

“business” — 248(1); “Canada” — 255, Interpretation Act 35(1); “capital interest” — 

108(1), 248(1); “capital property” — 54, 248(1), “cemetery care trust’ — 148.1(1), 

248(1); “contributor” — 107.4(1); “cost amount” — 107(1)(e), 248(1); “depreciable 

property” — 13(21), 248(1): “disposition” — 248(1); “eligible capital expenditure” — 

14(5), 248(1); “eligible capital property” — 54, 248(1); “eligible funeral arrange- 

ment” — 148.1(1), 248(1); “employee trust” — 248(1); “employees profit sharing 

plan” — 144(1), 248(1); “fair market value” — 107.4(4), “filing-due date” — 248(1); 

“income interest” — 108(1), 2481); “individual” — 248(1); “inter vivos trust” — 

108(1), 248(1); “life insurance policy” — 138(12), 248(1); “Minister”, “non-resi- 

dent” — 248(1); “person”, “personal trust”, “prescribed”, “property” — 248(1); “regis- 

tered education savings plan” — 146.1(1), 248(1); “registered supplementary unem- 
ployment benefit plan” — 145(1), 248(1); “regulation” — 248(1); “related” — 

251(2)-(6); “related segregated fund trust’? — 138.1(1)(a); “resident in Canada’ — 

94(3)(a)(viii), 250; “series of transactions” — 248(10); “security” — Interpretation Act 

35(1); “specified participating interest”, “taxable Canadian property” — 248(1); “taxa- 

tion year” — 249; “taxpayer” — 248(1); “transferor trust” — 107.4(2)(a); “trust? — 

104(1), (3),,108(1), 248(1); “vested indefeasibly’” — 248(9.2); “writing” -— Interpreta- 

tion Act 35(1). 


108. (1) Definitions — In this subdivision, 


“accumulating income” of a trust for a taxation year means the 
amount that would be the income of the trust for the year if that 
amount were computed 


(a) without reference to paragraphs 104(4)(a) and (a.1) and sub- 
sections 104(5.1), (5.2) and (12) and 107(4), 

(b) as if the greatest amount that the trust was entitled to claim 
under subsection 104(6) in computing its income for the year 
were so claimed, and 

(c) without reference to subsection 12(10.2), except to the extent 
that that subsection applies to amounts paid to a trust to which 
paragraph 70(6.1)(b) applies and before the death of the spouse 
or common-law partner referred to in that paragraph; 


History: The definition “accumulating income” in subsec. 108(1) amended by 2001, c. 
17, subsec. 83(1), applicable to 2000 et seg. The definition formerly read: 


“accumulating income” of a trust for a taxation year means the amount that 
would be the income of the trust for the year if that amount were 


(a) computed without reference to subsections 104(5.1) and (12), 


(b) computed as if the greatest amount that the trust was entitled to claim 
under subsection 104(6) in computing its income for the year were so 
claimed, 


(c) where the trust 
(i) is a pre-1972 spousal trust at the end of the year, 


(ii) is described in paragraph 104(4)(a), or 
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(iii) elected under subsection 104(5.3) for a preceding taxation year, 
computed without reference to subsections 104(4), (5) and (5.2) and 107(4), 


(d) where the trust is described in paragraph 104(4)(a) and the taxpayer’s 
spouse or common-law partner referred to in that paragraph died on a day in 
that year, computed as if any disposition by the trust before the end of that 
day of capital property, land described in an inventory of the trust, Canadian 
resource property or foreign resource property had not occurred, and 
(e) computed without reference to subsection 12(10.2), except to the extent 
that that subsection applies to amounts paid to a trust to which paragraph 
70(6.1)(b) applies and before the death of the spouse or common-law partner 
referred to in that paragraph; 
The definition “accumulating income” in subsec. 108(1) amended by 2000, c. 12, Sch. 
2, s. 1, to replace “spouse” with “spouse or common-law partner”, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in the History to — 
248(1)“common-law partner”. 
The definition “accumulating income” in subsec. 108(1) amended by 1996, c. 21, sub- 
sec. 19(1), applicable to trust taxation years that end after July 19, 1995. The definition — 
formerly read: 
“accumulating income” of a trust for a taxation year means the amount that 
would be the income of the trust for the year if this Act were read without refer- 
ence to 


(a) subsections 104(5.1) and (12), 
(b) where the trust 
(i) is a pre-1972 spousal trust at the end of the year, 
(ii) is described in paragraph 104(4)(a), or 
(iii) elected under subsection 104(5.3) for a preceding taxation year, 
subsections 104(4), (5), (5.2) and 107(4), and 
(c) subsection 12(10.2), except to the extent that that subsection applies to 
amounts paid to a trust to which paragraph 70(6.1)(b) applies and before the 
death of the spouse referred to in that paragraph; i 
The definition “accumulating income” in subsec. 108(1) amended by 1994, c. 7, Sch. 
VII (1993, c. 24), subsec. 44(1), applicable to 1991 et seg. The definition formerly 
read: 
“accumulating income” of a trust for a taxation year means the amount that 
would, but for subsection 104(12) and, where the trust is a trust described in 
paragraph 104(4)(a), subsections 104(4), (5), (5.2) and 107(4), be its income for 
the year; 
Interpretation Bulletins: IT-381R3: Trusts — capital gains and losses and the flow- 


through of taxable capital gains to beneficiaries; IT-394R2: Preferred beneficiary 
election. 


Advance Tax Rulings: ATR-34: Preferred beneficiary’s election. } 


“beneficiary” under a trust includes a person beneficially interested 
therein; | 
Related Provisions: 104(1.1) — Restricted meaning of “beneficiary” for certair 
purposes; 104(5.5) — Meaning of “beneficiary” for purposes of election to postpone 
deemed disposition; 143.1(1)(e) — Deemed beneficiary of amateur athletes’ reserve 
fund: 248(3) — Rules applicable in Quebec; 248(13) — Deemed beneficiary for cer 
tain purposes; 248(25) — Meaning of “beneficially interested”. 


“capital interest” of a taxpayer in a trust means all rights of the 
taxpayer as a beneficiary under the trust, and after 1999 includes i 
right (other than a right acquired before 2000 and disposed 0 
before March 2000) to enforce payment of an amount by the trus 
that arises as a consequence of any such right, but does not includ: 
an income interest in the trust; | 
Related Provisions: 53(2)(h), (i) — Reduction in ACB of capital interes 
248(1)“capital interest” — Definition applies to entire Act; 248(1)“disposition’(d | 
(h) — Whether transfer by trust is a disposition of capital interest. 

History: The definition “capital interest” in subsec. 108(1) amended by 2001, ¢. I 

subsec. 83(2), applicable after 1999. The definition formerly read: 


“capital interest” of a taxpayer in a trust means 


(a) in the case of a personal trust or a prescribed trust, a right (whether im-— 
mediate or future and whether absolute or contingent) of the taxpayer as a 

beneficiary under the trust to, or to receive, all or any part of the capital of | 
the trust, and 


(b) in any other case, a right of the taxpayer as a beneficiary under the trust; 


“cost amount” to a taxpayer at any time of a capital interest or p@- 
of the interest, as the case may be, in a trust (other than a trust th 
is a foreign affiliate of the taxpayer) means, except for the purpos', 
of section 107.4 and notwithstanding subsection 248(1), 

| 


eee 
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Proposed Amendment — 108(1)“cost amount” 

_ opening words : : 
“cost amount” to a taxpayer at any time of a capital interest or 
part of it, as the case may be, in a trust, means (notwithstanding 


Subsection 248(1) and except for the purposes of section 107.4 


and, if that time is in a taxation year of the trust that began before 
2003, except in respect of a capital interest in a trust that i 
time a foreign affiliate of the taxpayer), 

_ Application: The July 18, 2005 draft legislation (Part | — NR [ 
| 26(2), will amend the opening words of the definition “cost 
108(1) to read as above, applicable after 2001. : 


Technical Notes: The definition “cost amount” in subsection applies, for 
in determining the cost. 

amount to a taxpayer of the taxpayer’s capital interest (and any part of it relevant in — 
where the trust is a foreign affiliate of the 
taxpayer this definition of “cost amount” does not apply. (A trust may be a foreign 
affiliate of a taxpayer because of the operation of paragraph 94(1)(d), which can 

circumstances a non-resident corporation in which the _ 


_ the purposes of sections 104 to 108 (except section 107.4), 


the circumstances) in a trust. However, 


deem a trust to be in certain 
taxpayer own shares.) 


| The definition “cost amount 
‘paragraph 94(1)(d), 


) yo defined in new subsection 94.1(1)) in which the taxpayer’s 
capital interest is a “participating interest” (as defined in new subsection 94.1(1)), the 
definition cost amount in subsection 108(1) does not apply for these purposes. — 


(a) where any money or other property of the trust has been dis- 
tributed by the trust to the taxpayer in satisfaction of all or part 
of the taxpayer’s capital interest (whether on the winding-up of 


the trust or otherwise), the total of 


(i) the money so distributed, and 


(ii) all amounts each of which is the cost amount to the trust, 
immediately before the distribution, of each such other 


property, 
(iii) [Repealed] 


_ (a.1) where that time is immediately before the time of the death 
of the taxpayer and subsection 104(4) or (5) deems the trust to 
dispose of property at the end of the day that includes that time, 
the amount that would be determined under paragraph (b) if the 
taxpayer had died on a day that ended immediately before that 


_ time, and 


(b) in any other case, the amount determined by the formula 
C 
A-B)x= 
( ) D 


where 


A is the total of 


(i) all money of the trust on hand immediately before that 


time, and 


(i) all amounts each of which is the cost amount to the 
before that time, of each other property 


trust, immediately 
of the trust, 


that time, 


part thereof, as the case may be, in the trust, and 


D 
the trust; 


lated Provisions: 107(1)(e) — Cost amount of capital interest in trust that is not 
Pital property; 206(1)cost amount” — Meaning of cost amount of capital interest in 
tust for foreign-property rules; 248(1) — Definition of “cost amount” for other pur- 
“Ses; 248(25.3) — Deemed cost of trust units; 257 — Formula cannot calculate to less 
(zero. 
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© a taxpayer of its capital interest in a trust may be ~ 
| to 94.4 to the taxpayer where the trust is a “foreign — 


is the total of all amounts each of which is the amount of any 
debt owing by the trust, or of any other obligation of the trust 
to pay any amount, that was outstanding immediately before 


is the fair market value at that time of the capital interest or 


is the fair market value at that time of all capital interests in 


S. 108(1) eli 


History: The opening words of the definition “cost amount’? in subsec. 108(1) 
amended by 2001, c. 17, subsec. 83(4), applicable to 1993 et seg. The opening words 
formerly read: 


“cost amount” to a taxpayer at any time of a capital interest or part thereof, as the 
case may be, in a trust (other than a trust that is a foreign affiliate of the tax- 
payer) means, notwithstanding the definition of “cost amount” in subsection 
248(1), 


Para. (a.1) of the definition “cost amount” in subsec. 108(1) added by the said c. 17, 
subsec. 83(5), applicable to deaths that occur after 1999 and, where a day before the 
2000 taxation year is determined under paragraph 104(4)(a.4), as amended, in respect 
of a trust, it applies to deaths that occur after December 23, 1998, 


Subpara. (a)(ii) of the definition “cost amount” in subsec. 108(1) substituted, and sub- 
para. (iii) repealed, by 1994, c. 21, subsec. 48(2), applicable after July 13, 1990. Sub- 
paras. (a)(ii) and (iii) formerly read: 


(ii) all amounts each of which is the cost amount to the trust, immediately before 
the distribution, of each such other property (other than eligible capital property 
in respect of a business of the trust), and 


(iii) all amounts each of which is 4/3 of the cost amount to 
before the distribution, of each such other 
perty in respect of a business of the trust, 


the trust, immediately 
property that is eligible capital pro- 
and 

The description of A in para. (b) of the definition “cost amount” in subsec. 108(1) 
substituted by 1994, c. 21, subsec. 48(3), applicable after July 13, 1990. That descrip- 
tion formerly read: 


A is the total of 


(i) all money of the trust on hand immediately before that time, 


(ii) all amounts each of which is the cost amount to the trust, immedi- 
ately before that time, of each other property of the trust (other than 
eligible capital property in respect of a business of the trust), and 


(ii) “/s of the total of all amounts each of which is the cumulative eligi- 
ble capital of the trust, immediately before that time, in respect of a bus- 
iness of the trust, 


Paras. (a), (b) of “cost amount” substituted by 1994, c. 7, Sch. II (1991, c. 49). subsec. 
77(1), applicable after July 13, 1990. Those paras. formerly read: 


(a) in any case where any money or property of the trust has been distributed by 
the trust to the taxpayer in satisfaction of the whole or part of the taxpayer’s 
capital interest, as the case may be (whether on the winding-up of the trust or 
otherwise), the total of the money so distributed and all amounts each of which is 
the cost amount to the trust, immediately before the distribution, of a property so 
distributed to the taxpayer, and 


(b) in any other case, that proportion of the amount, if any, by which the total of 
all money of the trust on hand immediately before that time and all amounts each 
of which is the cost amount to the trust, immediately before that time, of a pro- 
perty of the trust exceeds the total of all amounts each of which is the amount of 
a debt owing by the trust, or of any other obligation of the trust to pay any 
amount, that was outstanding immediately before that time, that 

(i) the fair market value at that time of the capital interest or part thereof, as 

the case may be, in the trust, 
is of 

(ii) the fair market value at that time of all capital interests in the trust: 


Advance Tax Rulings: ATR-38: Distribution of all of the property of an estate. 


“designated income [para. 108(1)(d.1)]” — [Repealed under for- 
mer Act] 


“eligible offset” at any time of a taxpayer in respect of all or part of 
the taxpayer’s capital interest in a trust is the portion of any debt or 
obligation that is assumed by the taxpayer and that can reasonably 
be considered to be applicable to property distributed at that time in 
satisfaction of the interest or part of the interest, as the case may be, 
if the distribution is conditional upon the assumption by the tax- 
payer of the portion of the debt or obligation; 


History: The definition “eligible offset” in subsec. 108(1) added by 2001, c. 17, sub- 
sec. 83(8), applicable after 1999, 


“eligible real property gain’? — [Repealed] 


History: The definition “eligible real property gain” in subsec. 108(1) repealed by 
1995, c. 3, subsec. 31(1), applicable to taxation years that begin after February 22, 
1994. The definition formerly read: 


“eligible real property gain” of a trust has the meaning that would be assigned by 
the definition of that expression in subsection 110.6(1) if the reference in that 
definition to “non-qualifying real property” were read as “non-qualifying real 
property as defined in subsection 108(1)”: 


S. 108(1) eli 


The definition “eligible real property gain” in subsec. 108(1) substituted by 1994, c. 21, 
subsec. 48(1), applicable to 1992 et seq. That definition formerly read: 
“eligible real property gain” of a trust has the meaning assigned by subsection 
110.6(1); 
The definition “eligible real property gain” added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 44(2), applicable to 1992 et seq. 


“eligible real property loss” — [Repealed] 


History: The definition “eligible real property loss” in subsec. 108(1) repealed by 
1995, c. 3, subsec. 31(1), applicable to taxation years that begin after February 22, 
1994. The definition formerly read: 


“eligible real property loss” of a trust has the meaning that would be assigned by 
the definition of that expression in subsection 110.6(1) if the reference in that 
definition to “non-qualifying real property” were read as ‘“non-qualifying real 
property as defined in subsection 108(1)”; 


The definition “eligible real property loss” in subsec. 108(1) substituted by 1994, c. 21, 
subsec. 48(1), applicable to 1992 er seg. That definition formerly read: 


“eligible real property loss” of a trust has the meaning assigned by subsection 
110.6(1); 
The definition “eligible real property loss” added by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 44(2), applicable to 1992 et seq. 


“eligible taxable capital gains” of a personal trust for a taxation 
year means the lesser of 
(a) its annual gains limit (within the meaning assigned by sub- 
section 110.6(1)) for the year, and 
(b) the amount determined by the formula 
A-B 
where 
A is its cumulative gains limit (within the meaning assigned by 
subsection 110.6(1)) at the end of the year, and 
B is the total of all amounts designated under subsection 
104(21.2) by the trust in respect of beneficiaries for taxation 
years before that year; 
Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: The definition “eligible taxable capital gains” in subsec. 108(1) amended by 
1995, c, 3, subsec. 31(2), applicable to taxation years that begin after February 22, 
1994. The definition formerly read: 

“eligible taxable capital gains” of a trust for a taxation year means the lesser of 


(a) its annual gains limit for the year (within the meaning that would be 
assigned by the definition of that expression in subsection 110.6(1) if the 
reference in that definition to “non-qualifying real property” were read as 
“non-qualifying real property as defined in subsection 108(1))”, and 


(b) the amount determined by the formula 


A-B 
where 


A is its cumulative gains limit at the end of the year (within the meaning 
that would be assigned by the definition of that expression in subsection 
110.6(1) if the reference in that definition to “non-qualifying real pro- 
perty” were read as “non-qualifying real property as defined in subsec- 


tion 108(1))”, and 


is the total of all amounts designated under subsection 104(21.2) by the 
trust in respect of beneficiaries in taxation years before that year; 


B 


The definition “eligible taxable capital gains” in subsec. 108(1) substituted by 1994, c. 
21, subsec. 48(1), applicable to 1992 er seq. That definition formerly read: 
“eligible taxable capital gains” of a trust for a taxation year means the lesser of 
(a) the annual gains limit (within the meaning assigned by the definition of 
that expression in subsection 110.6(1)) of the trust for the year, and 


(b) the amount determined by the formula 


A-B 
where 
A is the cumulative gains limit (within the meaning assigned by the defini- 
tion of that expression in subsection 110.6(1) if that definition were read 
without reference to paragraph (c) thereof) of the trust at the end of the 
year, and 
the total of all amounts each of which is an amount designated by the 
trust under subsection 104(21.2) in respect of a beneficiary in a taxation 
year preceding that year; 
Interpretation Bulletins: IT-381R3: Trusts — capital gains and losses and the flow- 
through of taxable capital gains to beneficiaries. 
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Forms: T3 SCH 3: Eligible taxable capital gains. 


“excluded property” means a share of the capital stock of a non- 
resident-owned investment corporation that is not taxable Canadian 
property; 
History: The definition “excluded property” amended by 1998, c. 19, subsec. 129(1), 
applicable after April 26, 1995. It formerly read: 
“excluded property” at a particular time means a share of the capital stock of a 
non-resident-owned investment corporation if, on the first day of the first taxa- 
tion year of the corporation that ends at or after the particular time, the corpora- 
tion does not own property referred to in any of clauses 115(1)(b)(v)(A) to (D); 
The definition “excluded property” added by 1994, c. 7, Sch. VIII (1993, c. 24), sub- 
sec. 44(2), applicable after February 11, 1991. 


“exempt property” of a taxpayer at any time means property any 
income or gain from the disposition of which by the taxpayer at that 
time would, because the taxpayer is non-resident or because of a 
provision contained in a tax treaty, not cause an increase in the tax- 
payer’s tax payable under this Part; . 
Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust deemed resident 
in Canada. 


History: The definition “exempt property” in subsec. 108(1) added by 2001, c. 17, 
subsec. 83(8), applicable after 1992, except that before 1999, the words “tax treaty” 


law in Canada”. 


‘Gncome interest” of a taxpayer in a trust means a right (whether 
immediate or future and whether absolute or contingent) of the tax- 


(other than a right acquired before 2000. and disposed of before 
March 2000) to enforce payment of an amount by the trust that 
arises as a consequence of any such right; 


Proposed Amendment — 108(1 )“income interest” 


income interest”, of a taxpayer in a trust, means a fr 
(whether immediate or future and whether absolute or contingent 
of the taxpayer as a beneficiary under a personal trust to, or to 
receive, all or any part of the income of the trust and, at any time 
fter 1999 _. _ _ 
(a) subject to paragraph (b), 
acquired before 2000 and dispose ; ) 
enforce payment of an amount by the trust that arises as a con 
__ sequence of any such tight and 
(b) does not include a participating interest in respect of whic 
- subsection 94.1(3) or 94.2(9) applies to the taxpayer for th 
taxpayer's taxation year that includes that time; : 
Application: The July 18, 2005 draft legislation (Part | — NRTs and FIEs), subsec, 
26(1), will amend the definition “income interest” in subsec. 108(1) to read as above. 
applicable to trust taxation years that begin after 2002. 
Technical Notes: Subsection 108(1) contains the definition “income interest”. I 
defined as a right of a taxpayer as a beneficiary under a personal trust to, or to r 
ceive, all or any part of the income of the trust and after 1999 includes a right (oth 
than a right acquired before 2000 and disposed of before March 2000) to enfore 
payment by the trust that arises as a consequence of a right that is an income interes 
Under subsection 108(3), “income” for this purpose is determined without referenc 
to the provisions of the Act. - . 
‘The definition “income interest” is amended to provide that it does not include 
participating interest in a foreign investment entity. For more details on foreign i 
vestment entities, see the commentary on sections 94.1 to 94.4. : 
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Related Provisions: 108(3) — Meaning of “income” of trust; 248(1)‘income inter 
est” — Definition applies to entire Act. 
History: The definition “income interest” in subsec. 108(1) amended by 2001, c. algn 
subsec. 83(3), applicable in respect of interests created or materially altered after Janu 
ary 1987 that were acquired after 10 p.m. EST, February 6, 1987. The definition fol 
merly read: 
“income interest” of a taxpayer in a trust means a right (whether immediate or 
future and whether absolute or contingent) of the taxpayer as a beneficiary under 
a personal trust to, or to receive, all or any part of the income of the trust; 


Interpretation Bulletins: IT-385R2: Disposition of an income interest in a trust. 


“Ginter vivos trust” means a trust other than a testamentary trust 
Related Provisions: 143(1) — Communal religious congregation deemed to be inte 


vivos trust: 143.1(1)(a) — Amateur athletes’ reserve fund deemed to be inter vin 


shall be read as “convention or agreement with another country that has the force of — 


payer as a beneficiary under a personal trust to, or to receive, all or | 
any part of the income of the trust and, after 1999, includes a right | 


Subdivision k — Trusts and Beneficiaries 


trust; 146.1(11) — RESP deemed to be inter vivos trust for certain purposes; 149(5) — 
Exception re investment income of certain clubs; 207.6(1) — Retirement compensation 
arrangement deemed to be inter vivos trust: 248(1)“inter vivos trust” — Definition ap- 
plies to entire Act. ; 


“non-qualifying real property’? — [Repealed] 
_ History: The definition “non-qualifying real property” in subsec. 108(1) repealed by 
1995, c. 3, subsec. 31(1), applicable to taxation years that begin after February 22, 
1994. The definition formerly read: 
“non-qualifying real property” 
(a) of a trust that is a personal trust has the meaning assigned by subsection 
110.6(1), and 


(b) of a trust that is not a personal trust has the meaning assigned by subsec- 
tion 131(6); 


The definition “non-qualifying real property” in subsec. 108(1) added by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 44(2), applicable to 1992 et seq. 


“pre-1972 spousal trust” at a particular time means a trust that 
was 


(a) created by the will of a taxpayer who died before 1972, or 


(b) created before June 18, 1971 by, a taxpayer during the tax- 
payer’s lifetime 


that, throughout the period beginning at the time it was created and 
ending at the earliest of January 1, 1993, the day on which the tax- 
payer’s spouse or common-law partner died and the particular time, 
‘Was a trust under which the taxpayer’s spouse or common-law part- 
ner was entitled to receive all of the income of the trust that arose 
before the spouse’s or common-law partner’s death, unless a person 
other than the spouse or common-law partner received or otherwise 
obtained the use of any of the income or capital of the trust before 
the end of that period; 
Related Provisions: 104(4)(a.1) — Deemed disposition by a trust; 104(15) — Pre- 
ferred beneficiary’s share: 104(15)(a) — Allocable amount for preferred beneficiary 
election; 108(3) — Meaning of “income” of trust; 108(4) — Trust not, disqualified by 
‘eason only of payment of certain duties and taxes; 248(9.1) — Whether trust created 
dy taxpayer’s will; 252(3) — Extended meaning of “spouse”. 
distory: The closing words of the definition “pre-1972 spousal trust” in subsec. 
08(1) amended by 2001, c. 17, s. 241, applicable to 2001 et seq. except that, if a 
axpayer and a person have jointly elected pursuant to s. 144 of 2000, c. 12 in respect 
if the 1998, 1999 or 2000 taxation years, the amendment applies to the taxpayer and 
je person in respect of the applicable taxation year and subsequent taxation years. The 
losing words formerly read: 


that, throughout the period beginning at the time it was created and ending at the 
earliest of January 1, 1993, the day on which the taxpayer’s spouse or common- 
law partner died and the particular time, was a trust under which the taxpayer’s 
Spouse or common-law partner was entitled to receive all of the income of the 
trust that arose before the spouse or common-law partner’s death, unless a per- 
son other than the spouse or common-law partner received or otherwise obtained 
the use of any of the income or capital of the trust before the end of that period; 
1e definition “pre-1972 spousal trust” in subsec. 108(1) amended by 2000, c. 12, Sch. 
s. I, to replace “spouse” with “spouse or common-law partner”, applicable to 2001 et 
q., in force July 31, 2000. See also the transitional! tules reproduced in the History to 
!8(1)“common-law partner’. 


je definition “pre-1972 spousal trust” in subsec. 108(1) added by 1994, c. 7, Sch. VIII 
993, c. 24), subsec, 44(2), applicable after February 11, 1991. 


terpretation Bulletins: IT-381R3: Trusts — capital gains and losses and the flow- 
ough of taxable capital gain to beneficiaries. 


oreferred beneficiary” under a trust for a particular taxation year 
‘the trust means a beneficiary under the trust at the end of the 
‘ticular year who is resident in Canada at that time if 


(a) the beneficiary is 


(i) an individual in respect of whom paragraphs 118.3( 1)(a) 
to (b) apply for the individual’s taxation year (in this defini- 
tion referred to as the “beneficiary’s year”) that ends in the 
particular year, or 
(ii) an individual 
(A) who attained the age of 18 years before the end of the 
beneficiary’s year, was a dependant (within the meaning 
assigned by subsection 118(6)) of another individual for 
the beneficiary’s year and was dependent on the other in- 
dividual because of mental or physical infirmity, and 
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(B) whose income (computed without reference to sub- 
section 104(14)) for the beneficiary’s year does not ex- 
ceed the amount used under paragraph (c) of the descrip- 
tion of B in subsection 118(1) for the year, and 


(b) the beneficiary is 
(i) the settlor of the trust, 


(ii) the spouse or common-law partner or former spouse or 
common-law partner of the settlor of the trust, or 


(ili) a child, grandchild or great grandchild of the settlor of 
the trust or the spouse or common-law partner of any such 
person; 

Related Provisions: 104(14) — Preferred beneficiary election. 


History: The definition “preferred beneficiary” in subsec. 108(1) amended by 2000, c. 
12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner’, applicable 
to 2001 er seq., in force July 31, 2000, See also the transitional rules reproduced in the 
History to 248(1)common-law partner”. 


Cl. (a)(ii)(B) of the definition “preferred beneficiary” amended by 2000, c. 19, subsec. 
16(1), applicable to 1998 et Seq., except that the reference to “the amount used under 
paragraph (c) of the description of B in subsection 118(1) for the year” shall be read as 
a reference to 

(a) “$6,956” for the 1998 taxation year; and 

(b) “$7,044” for the 1999 taxation year. 
The clause formerly read: 


(B) whose income (computed without reference to subsection 104(14)) for the 
beneficiary’s year does not exceed $6,456, and 


The definition “preferred beneficiary” amended by 1998, c. 19, s. 19, applicable to trust 
taxation years that end after 1996, It formerly read: 


“preferred beneficiary” under a trust for a particular taxation year of the trust 
means an individual 


(a) who is resident in Canada and a beneficiary under the trust at the end of 
the particular year, 
(b) in respect of whom paragraphs 118.3(1)(a) to (b) apply for the indivi- 
dual’s taxation year in which the particular year ends, and 
(c) who is 
(i) the settlor of the trust, 
(ii) the spouse or former spouse of the settlor of the trust, or 
(ili) a child, grandchild or great grandchild of the settlor of the trust, or 
the spouse of any such person; 


The definition “preferred beneficiary” in subsec. 108(1) amended by 1996, c. 21, sub- 
sec. 19(2), applicable to trust taxation years that begin after 1995. The definition for- 
merly read: 


“preferred beneficiary” under any trust means an individual resident in Canada 
who is a beneficiary under the trust and is 
(a) the settlor of the trust, 
(b) the spouse or former spouse of the settlor of the trust, or 
(c) a child, grandchild or great grandchild of the settlor of the trust, or the 
spouse of any such person; 


Interpretation Bulletins: IT-374: Meaning of “settlor” (archived): IT-381R3: 
Trusts — capital gains and losses and the flow-through of taxable gains to benefi- 
ciaries; IT-394R2: Preferred beneficiary election. 


“qualified farm property” of an individual has the meaning as- 
signed by subsection 110.6(1); 


“qualified small business corporation share” of an individual has 
the meaning assigned by subsection 110.6(1); 


“settlor’’, 


(a) in relation to a testamentary trust, means the individual re- 
ferred to in the definition “testamentary trust” in this subsection, 
and 


(b) in relation to an inter vivos trust, 


(1) if the trust was created by the transfer, assignment or other 
disposition of property thereto (in this paragraph referred to 
as property “contributed”) by not more than one individual 
and the fair market value of such of the property of the trust 
as was contributed by the individual at the time of the crea- 
tion of the trust or at any subsequent time exceeds the fair 
market value of such of the property of the trust as was con- 
tributed by any other person or persons at any subsequent 
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time (such fair market values being determined at the time of 
the making of any such contribution), means that individual, 
and 
(ii) if the trust was created’ by the contribution of property 
thereto jointly by an individual and the individual’s spouse or 
common-law partner and by no other person and the fair 
market value of such of the property of the trust as was con- 
tributed by them at the time of the creation of the trust or at 
any subsequent time exceeds the fair market value of such of 
the property of the trust as was contributed by any other per- 
son or persons at any subsequent time (such fair market val- 
ues being determined at the time of the making of any such 
contribution), means that individual and the spouse or com- 
mon-law partner; 

Related Provisions: 17(15)“settlor” — Alternate definition for purposes of loan by 

corporation to non-resident; 104(5.6) — Designated contributor. 


History: The definition “settlor” in subsec. 108(1) amended by 2000, c. 12, Sch. 2, s. 
1, to replace “spouse” with “spouse or common-law partner”, applicable to 2001 er 
seg., in force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)*common-law partner”. 

Interpretation Bulletins: IT-374: Meaning of ‘“‘settlor’” (archived); IT-394R2: Pre- 


ferred beneficiary election. 


“testamentary trust” in a taxation year means a trust or estate that 
arose on and as a consequence of the death of an individual (includ- 
ing a trust referred to in subsection 248(9.1)), other than 


- Proposed Amendment — 108(1)“testamentary trust” — 
- opening words  =«-isd«z. 
“testamentary trust”, in a taxation year, means a trus 
on and as a consequence of the death of an individu 
trust referred to in subsection 248(9.1)), other than _ 


Application: The July 18, 2005 draft legislation (Part 2 - 
will amend the opening words of the definition “testamentary trust” in subsec. 108(1) 
to read as above, applicable to taxation years that end after December 20, 2002. 
Technical Notes: Subsection 108(1) defines “testamentary trust” generally as a 
trust or estate that arose on and in consequence of the death of an individual, and — 
provides some exceptions to that definition. C : 
Subsection 104(1) provides that references to a “trust” in: - 
104 to 108) of Division B of Part I of the Act include a trust or estate. The definition 
“testamentary trust’ in subsection 108(1) is therefore amended to remove the refer- 
ence {o “estate” because the references in that definition to a “trust” include an estat 


(a) a trust created by a person other than the individual, 


(b) a trust created after November 12, 1981 if, before the end of 
the taxation year, property has been contributed to the trust oth- 
erwise than by an individual on or after the individual’s death 
and as a consequence thereof, and 


(c) a trust created before November 13, 1981 if 


(i) after June 28, 1982 property has been contributed to the 
trust otherwise than by an individual on or after the indivi- 
dual’s death and as a consequence thereof, or 


(ii) before the end of the taxation year, the total fair market 
value of the property owned by the trust that was contributed 
to the trust otherwise than by an individual on or after the 
individual’s death and as a consequence thereof and the pro- 
perty owned by the trust that was substituted for such pro- 
perty exceeds the total fair market value of the property 
owned by the trust that was contributed by an individual on 
or after the individual’s death and as a consequence thereof 
and the property owned by the trust that was substituted for 
such property, and for the purposes of this paragraph the fair 
market value of any property shall be determined as at the 
time it was acquired by the trust, and 


Proposed Addition — 108(1)“testamentary trust”(d) 
(d) a trust that, at any time after December 20, 2002 and before 
the end of the taxation year, incurs a debt or any other obliga- 

- tion owed to, or guaranteed by, a beneficiary or any other per- 
son or partnership (which beneficiary, person or partnership is 


referred to in this paragraph as the “specified party”) with 
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(a) a transfer 
trust” in subsec. 108(1), as amen 
ment was made is deemed to be made in a timely manner 1 

- months after the amending legislation is assented to; and 


lation is assented to, the referenc 


for. 


ee 


pe 


(b) for those taxation years that en before the day on which the amending legi 
to “the individua: jeath” in cl. (d)Gii)(C 
the definition “testamentary trust” in subsec. 108(1 


_ as a reference to “the day 


y 
ciary under the trust to enforce payment 
payable by the trust to t 
capital of the trust, — 


_» it arose because of a service (for greater certainty, not including any transfer 
loan of property) rendered by the specified party to, for or on behalf of the trust 


it arose because of a payment made by the specified party for or on behalf of (b 
not to) the trust; for example, a payment of funeral expenses on behalf of ¢ 

deceased’s estate, However, to qualify under this provision, additional conditio 
~ must be satisfied. In very general terms, these conditions are that the trust fu 
- reimburse the specified party within a year of the specified party making 

payment. More precisely, in exchange for the payment the trust must trans 
property (the fair market value of which is not less than the principal amount 


that debt or other obligation that arose 


draft | gislation 
nentary trust” in 


on which the Income Tax Amendments Act, 2005. 


graph (d) of the definition “testamentary trust” is 


specified party 


xample, this would include debts or other obligations arising im respect of 
services rendered in a person’s capacity as an executor or administrator of an 


estate, as a liquidator of succession or as a trustee of a trust, or 


amended, shall be read 


5 a 


to pay an amount 
hip (referred to ir 
iciary of the trust 
status of the trust as a test 
the specified party and 


of an amount of income or capital gai 
or to otherwise receive any part of 


because of the payment) to the specifi 
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party within 12 months after the specified party made the payment (or, where 
written application has been made to the Minister by the trust within that 12 
months, within any longer period that the Minister considers reasonable in the 
circumstances). A transfer 6f property, within the required period by the trust to 
the specified party, which does not result in the settlement or cancellation of that 
debt or obligation would not satisfy this requirement. It must also be reasonable 


ment if the specified party dealt at arm’s length with the trust. This third require- 
ment is suspended, however. where the trust is an ‘individual’s estate and the 
payment giving rise to the debt or obligation was made within the first 12 
months after the individual's death (or, where written application has been made 
| to the Minister of National Revenue by the estate within that 12 months, within 
) any longer period that the Minister considers reasonable in the circumstances). 
These amendments apply to trust taxation years that end after December 20, 2002. 


However, a transfer that is required. by clause (d)(iii)(B) of the definition “testamen- 
tary trust” in subsection 108(1) to be made within 12 months after a payment was 


made, is deemed to have been made in a timely manner if it is made within 12 — 


‘months after this amended definition receives Royal Assent. In effect, the deadline 
imposed by that clause for the full reimbursement of the specified party by the trust 
oF estate is extended, without need for written application, provided that the full re- 
imbursement is made within 12 months after Royal Assent. ee 

In addition, for taxation years that end before Royal Assent, the exception from the 
arm’s length condition for obligations owed by an estate (which condition and excep- 
tion are set out in clause (d)(iii)(C) of the definition) will apply so that a payment that 
is made by a specified party for or on behalf of the estate and that is described in 
clause (d)(iii)(A) will not be subject to the arm’s length requirement where the pay- 
ment is made at any time within 12 months after Royal Assent. For these taxation 
years, if such a qualifying payment is not made within 12 months after Royal Assent, 
then the Minister may grant a further extension of the period, beyond 12 months after 
Royal Assent, if written application is made to the Minister by the estate within 12 
months after Royal Assent. Le 


Letter from Dept. of Finance, April 28, 2004. 
Dear [xxx] 


Thank you for your letter of March 3, 2004, concerning proposed paragraph (d) of 
he definition “testamentary trust” in subsection 108(1) of the Income Tax Act, con- 
ained in the Legislative Proposals and Draft Regulations relating to Income Tax 
“Legislative Proposals”), released by the Minister of Finance on February 27, 2004. 


subsection 108(1) of the Act defines “testamentary trust” generally as a trust that 
Tose on and as a consequence of the death of an individual, and provides some ex- 
eptions to that definition. A reference in that definition to a trust includes an estate. 


*roposed paragraph (d) of the definition “testamentary trust” is an anti-avoidance 
ale that is intended to respond to the use of testamentary trusts as vehicles for in- 
ome splitting. That new paragraph provides that a testamentary trust in a taxation 
ear does not include a trust or estate that incurs, after December 20, 2002 and before 
ye end of the taxation year, a debt or any other obligation to Pay an amount to, or 
uaranteed by, a beneficiary or any other person or partnership (referred to in the 
foposed definition as the “specified party”) with whom any beneficiary of the trust 
tT estate does not deal at arm’s len 


€rtain of such debts and obligations would, however, not cause a trust or estate to 
Se ifs status as a testamentary trust. For example, under proposed subparagraph 
)(iil) of the definition. a debt or obligation would not affect the status of a trust or 
Wate as a testamentary trust if it is a debt or other obligation owed to the specified 
ty, it arose because of a payment made by the specified party for or on behalf of 
@ trust or estate, the trust or estate fully reimburses the specified party within a year 
“the specified party making the payment and it is reasonable to conclude that the 
ecified party would have been willing to make the payment if the specified party 
valt at arm’s length with the trust or estate. Le 


your letter you have expressed concern that the last condition in subparagraph 
ili) of that definition — that the Specified party would have been willing to make 
? payment if the specified party dealt at arm’s length with the trust or estate — 


dividuals. We understand from your letter that this is because of the legal limita- 
ns placed on the estate executor’s ability to deal with property of the estate, such 
it family members of a deceased individual will often undertake to make paynients 

behalf of the estate — for example, the payment of funeral expenses or a tax lia- 


ity — without any expectation, or arrangement to the effect, that the reimburse- 
int by the estate of such payments include an arm’s length amount of interest. As a 
ult, under that proposed paragraph of the definition “testamentary trust” the estate 


uld lose its status under the Act as a testamentary trust. 


tare of the view that the loss of an estate’s status as a testamentary trust, in these 
tumstances, would be inconsistent with the policy objectives of proposed para- 
ph (d) of the definition. Therefore, we are prepared to recommend a modification 
droposed subparagraph (d)(iii) of the definition “testamentary trust”, to provide 
| the requirement in clause (C) of that subparagraph — that the specified party 
tld have been willing to make the payment if the specified party dealt at arm’s 
2th with an individual’s estate — not apply where the payment for or on behalf of 
State is made within the first 12 months after the individual’s death (or, where 
iten application has been made to the Minister of National Revenue by the estate 
tin that 12 months, within any longer period that that Minister considers reasona- 
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to conclude that the specified party would have been willing to make the pay- 


A, in practice, not be satisfied in the case of the vast majority of estates of deceased _ 
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ble in the cireumstances). As a result, where the remaining conditions of proposed — 
subparagraph (d)(iii) of that definition are Satisfied, to the extent that the circum- 
stances do not involve an attempt to use the estate as a vehicle for income splitting, 
the anti-avoidance provisions of the Act would not be expected to apply to cause the 


estate to lose its status as a testamentary trust. : 
For these purposes, we will also recommend that an application, otherwise required 
to be filed before 120 days after the amending legislation containing that proposed 
subparagraph (d)(iii) receives Royal Assent, be deemed to have been filed on a 
timely basis if it is filed in writing with the Minister of National Revenue within 120 
days after that Royal Assent. = 7 Le 
Thank you for writing. | 7 
Yours sincerely, 

_ Brian Emewein 


Related Provisions: 94(1)*trust” — Non-resident trust rules apply to testamentary 
trusts; 104(23) — Rules for testamentary trusts; 210.1(a) — Part XII.2 does not apply 
to testamentary trust; 248(1)“testamentary trust” — Definition applies to entire Act: 
248(8) — Occurrences as a consequence of death; 249(1)(c), (5) — Taxation year of 
testamentary trust; 249(6) — Deemed year-end on loss of testamentary trust status. 
History: The opening words of the definition “testamentary trust” in subsec. 108(1) 
substituted by 1994, c. 21, subsec. 48(4), applicable to 1990 et seq. The opening words 
of that definition formerly read: 


“testamentary trust” in a taxation year means a trust or estate that arose upon and 
in Consequence of the death of an individual (including a trust referred to in 
subsection 70(6.1)), other than 


Interpretation Bulletins: IT-381R3: Trusts — capital gains and losses and the flow- 
through of taxable capital gains to beneficiaries. 


“trust” includes an inter vivos trust and a testamentary trust but in 
subsections 104(4), (5), (5.2), (12), (13.1), (13.2), (14) and (15) and 
sections 105 to 107 does not include 


(a) an amateur athlete trust, an employee trust, a trust described 
in paragraph 149(1)(0.4) or a trust governed by a deferred profit 
sharing plan, an employee benefit plan, an employees profit 
sharing plan, a foreign retirement arrangement, a registered edu- 
cation savings plan, a registered pension plan, a registered retire- 
ment income fund, a registered retirement savings plan or a reg- 
istered supplementary unemployment benefit plan, 


(a.1) a trust, other than a trust described in paragraph (a) or (d), 
all or substantially all of the property of which is held for the 
purpose of providing benefits to individuals each of whom is 
provided with benefits in respect of, or because of, an office or 
employment or former office or employment of any individual, 


_ Proposed Amendment — 108(1)“trust”(a.1) 
(a.1) a trust (other than a trust described in paragraph (a) or 
(d), a trust to which ‘subsection 7(2) or (6) applies or a trust 
prescribed for the purpose of subsection 107(2)) all or substan- 
tially all of the property of which is held for the purpose of 
providing benefits to individuals each of whom is provided 
with benefits in respect of, or because of, an office or employ- 
ment or former office or employment of any individual, 
Application: The July 18, 2005 draft legislation (Part 1 -— NRTs and FIEs), subsec. 
26(3), will amend para. (a.1) of the definition “trust” in subsec. 108(1), applicable to 
trust taxation years that begin after 2002, and fo trust taxation years that begin 
(a) after 2000, if the trust makes a valid election under para. (a) of the Applica- 
tion of the amendment to s. 94: and oO 
(b) after 2001, if the trust makes a valid election under para. (a) or (b) of the 
Application of the amendment to s. 94. 
Technical Notes: Subsection 108( 1) defines “trust”, for the purposes of the 21- 
year deemed disposition rule and other specified measures, to exclude certain listed 


| trusts. 


Paragraph (4.1) of that definition is amended to clarify that its intended application 
should be limited to health and welfare trusts, 


(b) a related segregated fund trust 
by section 138.1), 


(Cc) an inter vivos trust deemed by subsection 143(1) to exist in 
respect of a congregation that is a constituent part of a religious 
organization, 


(within the meaning assigned 


(d) an RCA trust (within the meaning assigned by subsection 
207.5(1)), 
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(e) a trust each of the beneficiaries under which was at all times 
after it was created a trust referred to in paragraph (a), (b) or (d) 
or a person who is a beneficiary of the trust only because of 
being a beneficiary under a trust referred to in any of those 
paragraphs, or 
(e.1) a cemetery care trust or a trust governed by an eligible fu- 
neral arrangement, 
and, in applying subsections 104(4), (5), (5.2), (12), 14) and (15) 
and section 106 at any time, does not include 


- Proposed ‘Amendment | 


Part 2 —~ tech 
“trus! 


Application: The July 18, 2005 draft legislation (Part 
will delete “and section 106” from the portion of the definition 
between paras. (e.1) and (f), applicable 
Technical Notes: For the purposes of 


specified measures, subsection 108(1) d 


“trust” 
unit trust, paragraph (f) of the definitio 
this purpose.) y ; 


(f) a trust that, at that time, is a unit trust, or 


(g) a trust all interests in which, at that time, have vested inde- 
feasibly, other than 


(i) an alter ego trust, a joint spousal or common-law partner 
trust, a post-1971 spousal or common-law partner trust or a 
trust to which paragraph 104(4)(a.4) applies, 


(ii) a trust that has elected under subsection 104(5.3), 


(iii) a trust that has, in its return of income under this Part for 
its first taxation year that ends after 1992, elected that this 
paragraph not apply, 


(iv) a trust that is at that time resident in Canada where the 
total fair market value at that time of all interests in the trust 
held at that time by beneficiaries under the trust who at that 
time are non-resident is more than 20% of the total fair mar- 
ket value at that time of all interests in the trust held at that 
time by beneficiaries under the trust, 


(v) a trust under the terms of which, at that time, all or part of 
a person’s interest in the trust is to be terminated with refer- 
ence to a period of time (including a period of time deter- 
mined with reference to the person’s death), otherwise than 
as a consequence of terms of the trust under which an interest 
in the trust is to be terminated as a consequence of a distribu- 
tion to the person (or the person’s estate) of property of the 
trust if the fair market value of the property to be distributed 
is required to be commensurate with the fair market value of 
that interest immediately before the distribution, or 


(vi) a trust that, before that time and after December 17, 
1999, has made a distribution to a beneficiary in respect of 
the beneficiary’s capital interest in the trust, if the distribu- 
tion can reasonably be considered to have been financed by a 
liability of the trust and one of the purposes of incurring the 
liability was to avoid taxes otherwise payable under this Part 
as a consequence of the death of any individual; 
Related Provisions: 75(2) — Revocable or reversionary trust; 94(1)"exempt foreign 
trust”(f) — Trust under (a.1) excluded from non-resident trust rules; 94(3) — Non-resi- 
dent trust deemed resident in Canada; 104(1) — Reference to trust or estate; 
107.4(4) — Fair market value of capital interest in trust, 146.1(1)“trust” — Meaning of 
“trust” for RESP; 210.1(d) — Certain trusts not subject to Part XII.2 tax; 233.2(4) — 
Reporting requirement re transfers to foreign trust; 233.6(1) — Reporting requirement 
re distributions from foreign trust; 248(1)“disposition”(b)(v) — Where trustee ceasing 
to act as agent of beneficiary; 248(1)“trust” — Definition outside subdiv. k is that in 
104(1); 248(3) — Deemed trusts in Quebec; 248(9.2) — Meaning of “vested indefeasi- 
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bly”; 248(25.1) — Trust-to-trust transfers — deemed same trust; 251(1)(b) — Personal 
trust and beneficiary deemed not to deal at arm’s length. 
History: Para. (a.1) of the definition “trust” in subsec. 108(1) added by 2001, c. Mf, 
subsec. 83(6), applicable to 1999 et seq. 
The portion of the definition “trust” in subsec. 108(1) after para. (e.1) amended by the 
said c. 17, subsec. 83(7), applicable to 1998 et seq., except that 
(a) it does not apply for the purpose of applying subpara. (g)(iv) of the definition 
before December 24, 1998; and 
(b) where the trust so elects in writing and files the election with the Minister of 
National Revenue on or before the trust’s filing-due date for the taxation year of 
the trust that includes June 14, 2001 (or any later day that is acceptable to the 
Minister), subpara. (g)(v) of the definition, as it applies before 2001, shall be read 
as follows: 


(v) a trust any interest in which may become effective in the future, or 
The portion after para. (e.1) formerly read: 
and, in subsections 104(4), (5), (5.2), (12), (14) and (15), does not include 
(f) a unit trust, or 


(g) a trust (other than a trust described in paragraph 104(4)(a), a trust that has 
elected under subsection 104(5.3), or a trust that, in its return of income under 
this Part for its first taxation year ending after 1992, has elected that this subpar- — 
agraph not apply) all interests in which have vested indefeasibly and no interest 
in which may become effective in the future. 
Para. (e.1) of the definition “trust” in subsec. 108(1) amended by 1998, c. 19, subsec. | 
129(2), applicable to 1993 et seq. Para. (e.1) formerly read: 


(e.1) a trust governed by an eligible funeral arrangement, 


Para. (e.1) added to the definition “trust” in subsec. 108(1) by 1995, c. 21, s. 61, appli- 
cable to 1993 et seq. 
The preamble to the definition “trust” amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 44(4), applicable to 1993 et seq. That portion formerly read: 
“trust” includes an inter vivos trust and a testamentary trust but, in subsections 
104(4), (5); (5.2), (12), (14) and (15), does not include a unit trust and, in subsec- 
tions 104(4), (5), (5.2), (12), (13.1), (13.2), (14) and (15) and sections 105 to 
107, does not include 
Para. (a) of “trust” amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 44(5), appli- 
cable to 1988 et seg. except that, in its application to the 1988 and 1989 taxation years, 
the para. shall be read without reference to the expression “a foreign retirement ar- 
rangement”. Para. (a) formerly read: 
(a) a trust governed by a registered pension plan, a foreign retirement arrange- 
ment, an employees profit sharing plan, a registered supplementary unemploy- 
ment benefit plan, a registered retirement savings plan, a deferred profit sharing 
plan, a registered education savings plan, a registered retirement income fund, an 
employee benefit plan, an employee trust or~a trust described in paragraph 
149(1)(0.4), 
Paras. (e) and (g) of “trust” added and the portion between those paras. moved from the 
preamble by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 44(6), applicable to 1993 et 
seq. 
Para. (a) of “trust” amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 77(2), to add 
“a foreign retirement arrangement”, applicable to 1990 er seq. 
Interpretation Bulletins [subsec. 108(1)‘trust”]: IT-394R2: Preferred benefici- 
ary election; IT-449R: Meaning of “vested indefeasibly” (archived); IT-502: Employee 
benefit plans and employee trusts; IT-531: Eligible funeral arrangements. 
Related Provisions [subsec. 108(1)]: 104(4), (5), (5.2) — Exempt property eX: 
cluded from 21-year deemed disposition. | 
Selected Cases [subsec. 108(1)]: Greenberg v. R., [1997] 3 C.T.C. 2859 (TEC) 
(Contribution of property to trust caused it to cease to be testamentary trust). | 


(2) Where trust is a unit trust — For the purposes of this Act, i 
trust is a unit trust at any particular time if, at that time, it was al, 
inter vivos trust the interest of each beneficiary under which wa, 
described by reference to units of the trust, and 


(a) the issued units of the trust included | 


(i) units having conditions attached thereto that included con 
ditions requiring the trust to accept, at the demand of th 
holder thereof and at prices determined and payable in accot 
dance with the conditions, the surrender of the units, or frac 
tions or parts thereof, that are fully paid, or 


(ii) units qualified in accordance with prescribed conditior. 
relating to the redemption of the units by the trust, 


and the fair market value of such of the units as had conditior 
attached thereto that included such conditions or as were ° 
qualified, as the case may be, was not less than 95% of the fa. 
market value of all of the issued units of the trust (such fair ma 


| 
1 
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ket values being determined without regard to any voting rights 
attaching to units of the trust), 


(b) each of the following conditions was satisfied: 


(i) throughout the taxation year that includes the particular 
time (in this paragraph referred to as the “current year”), the 
trust was resident in Canada, 

(ii) throughout the period or periods (in this paragraph re- 
ferred to as the “relevant periods”) that are in the current year 
and throughout which the conditions in paragraph (a) are not 
satisfied in respect of the trust, its only undertaking was 


(A) the investing of its funds in property (other than real 
property or an interest in real property), 

(B) the acquiring, holding, maintaining, improving, leas- 
ing or managing of any real property or an interest in real 
property, that is capital property of the trust, or 


| eae Proposed Amendment — 108(2)(b)(ii)(A), (B) 
Application: The July 18, 2005 
232(1), will amend cls. 108(2)(b)(ii 
Perty or an immovable or a real rig 

|. (A) and “interest in real pr 
2s,” for “interest in re: 


‘draft legislation (Part 3— bijuralism), subsec. 
(A) and (B) by substituting “interest’in real pro- 
immovable” for “interest in real property” in 
of any immovable or a real right in immoy- 
n cl, (B), to come into force on Royal Assent. 


(C) any combination of the activities described in clauses 
(A) and (B), 
(iii) throughout the relevant periods at least 80% of its pro- 
perty consisted of any combination of 


(A) shares, 


(B) any property that, under the terms or conditions of 
which or under an agreement, is convertible into, is ex- 
changeable for or confers a right to acquire, shares, 


(C) cash, 


(D) bonds, debentures, mortgages, hypothecary claims, 
notes and other similar obligations, 


(E) marketable securities, 


(F) real property situated in Canada and interests in real 
property situated in Canada, and 


(G) rights to and interests in any rental or royalty com- 
puted by reference to the amount or value of production 
from a natural accumulation of petroleum or natural gas 
in Canada, from an oil or gas well in Canada or from a 
mineral resource in Canada, 


_ In or to — any rental or royalty compute 

to the amount or value of production fr 
_ cumulation of petroleum or natural ga 

an oil or gas well in Canada or from a r 
in Canada, a ,rrrr— 
aplication: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec, 
22). will amend cls: 108(2)(b)Gii)(F) and (G) to read as above, to come into force 
Royal Assent. eg . 
‘echnical Notes: See under 12(4). 


(iv) either 
(A) not less than 95% of its income for the current year 
(computed without regard to subsections 49(2.1) and 
104(6)) was derived from, or from the disposition of, in- 
vestments described in subparagraph (iii), or 


(B) not less than 95% of its income for each of the rele- 
vant periods (computed without regard to subsections 
49(2.1) and 104(6) and as though each of those periods 
were a taxation year) was derived from, or from the dis- 
position of, investments described in subparagraph (iii), | 


S. 108(2)(c) 


Letter from Dept. of Finance, March 7, 2003: 
Dear [xxx] _ : 


Thank you for your letter of October 17, 2002, concerning the interection of paragraph 
108(2)(b) and subsection 39(2) of the Income Tax Act. 


As you know, if the issued units of a trust do not meet the conditions of paragraph 
108(2)(a) of the Act, the trust must at that time meet the requirements of paragraph. 
108(2)(b) or (c) in order to qualify at any time as a “unit trust’ under the Act. For a 
trust that relies upon paragraph 108(2)(b),. subp h 108(2)(b)(iii) imposes upon 
the trust the condition that at least 80% of the perty consist of any combina-. 
tion of property _described in, clauses” 108(2)(b)Gii)(A) to (G), Subparagraph 
108(2)(b)(iv) requires, in general terms, that at least 95% of the trust’s income over 
certain periods of time be derived from investments, or dispositions of investments, in 
property described in subparagraph (iii). ee 


_ Proposed Amendment — 108(2)(b)(iv) — — 


Subsection 39(2) of the Act deems certain gains resulting from the fluctuation in value 
of foreign currency to be capital gains from the disposition of foreign currency. 


In your letter, you describe a trust that seeks to rely on paragraph 108(2)(b) to qualify 
as a unit trust. Some of the trust’s property may consist of foreign investments, The 


trust may seek to minimize its risk of foreign currency fluctuations by funding its for- 


vith debt denominated in the foreign currency in which those foreign 

> denominated. We assume that the trust carries on, at all relevant times, 
s in a manner that permits it to satisfy the limitations, in subparagraph 
undertakings = _ 
You are concerned that the portion, if any, of the trust’s income in a given year that 
arises from the application of subsection 39(2) would not be income derived from in- 
vestments, or the disposition of investments, described in subparagraph 108(2)(b)(iii), 
such that the trust might not be able to. satisfy the conditions of subparagraph 
108(2)(b)(iv). As a result, you are seeking an amendment to subparagraph 108(2)(b)tiv) 
so that the trust's income would be computed without regard to subsection 39(2). 


In our view, the deemed capital gains that arise because of the application of subsection 
39(2) should not be included in computing the income of a trust for the purpose of 
subparagraph 108(2)(b)(iv). We are, therefore, prepared to recommend a clarifying 
amendment to the Act so that, in applying subj ph 108(2)(b)(iv), the trust’s in- 
come would be computed without regard to 39(2). We will also recommend 
that such an amendment apply for the 200° quent taxation years. 


Of course, we cannot offer any assurance that he Minister of Finance or Parlia- 
ment will agree with the recommendation that we intend to make in this regard, None- 
theless, we trust that this statement of our position is helpful. 
Thank you for writing. 

Brian Ernewein oD 

Director, Tax Legislation Division, Tax Policy Branch 


(v) throughout the relevant periods, not more than 10% of its 
property consisted of bonds, securities or shares in the Capital 
stock of any one corporation or debtor other than Her Maj- 
esty in right of Canada or a province or a Canadian munici- 
pality, and 


(vi) where the trust would not be a unit trust at the particular 
time if this paragraph were read without reference to this 
subparagraph and subparagraph (iii) were read without refer- 
ence to clause (F), the units of the trust are listed at any time 
in the current year or in the following taxation year on a pre- 
scribed stock exchange in Canada, or 


(c) the fair market value of the property of the trust at the end of 
1993 was primarily attributable to real property (or an interest in 
real property), the trust was a unit trust throughout any calendar 
year that ended before 1994 and the fair market value of the pro- 
perty of the trust at the particular time is primarily attributable to 
property described in paragraph (a) or (b) of the definition 
“qualified investment” in section 204, real property (or an inter- 
est in real property) or any combination of those properties. 


_ Proposed Amendment — 108(2)(c) 
(c) the fair market value of the property of the trust at the end 
of 1993 was primarily attributable to real property or an inter- 
est in real property — or to immovables or a real right in im- 
movables — and the trust was a unit trust throughout any cal- 
_endar year that ended before 1994 and the fair market value of 
the property of the trust at the particular time is primarily at- 
tributable to property described in paragraph (a) or (b) of the 
definition “qualified investment” in section 204, real property 
or an interest in real property — or immovables or a real right 
in immovables — or any combination of those properties, 
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Application: The July 18, 2005 draft legislation (Part 3 —bijuralism), “subse S 
232(3), will amend para. 108(2)(c) to read as above, to come into force on Roya 
Technical Notes: See under 12(4). 


Related Provisions: 20(1)(e)(i) — Deduction for expenses relating to sale of units; 
53(1)(d.1), 53(2)(h), G@) — ACB of units; 108(1)“trust’(f) — Unit trusts excluded from 
many trust rules; 132(6) — Meaning of “mutual fund trust”; 132(6.2) — Mutual fund 
trust-—retention of status; 248(1)“unit trust” — Definition applies to entire Act; 
248(4.1) — Meaning of “real right in an immovable”; 250(6.1) — Trust that ceases to 
exist deemed resident throughout year; 253.1 — Limited partner not considered to 
carry on business of partnership. 
History: Para. 108(2)(b) amended by 2001, c. 17, subsec. 83(9), applicable to 1998 et 
seg. The para. formerly read: 
(b) throughout the taxation year in which the particular time occurred 
(i) it was resident in Canada, 
(ii) its only undertaking was 
(A) the investing of its funds in property (other than real property or an 
interest in real property), 
(B) the acquiring, holding, maintaining, improving, leasing or managing 
of any real property, or interest in real property, that is capital property 
of the trust, or 
(C) any combination of the activities described in clauses (A) and (B), 
(iii) at least 80% of its property consisted of any combination of 
(A) shares, 
(B) any property that, under the terms or conditions of which or under 
an agreement, is convertible into, is exchangeable for or confers a right 
to acquire, shares, 


(C) cash, 

(D) bonds, debentures, mortgages, notes and other similar obligations, 
(E) marketable securities, 

(F) real property situated in Canada and interests in such property, and 


(G) rights to and interests in any rental or royalty computed by reference 
to the amount or value of production from a natural accumulation of 
petroleum or natural gas in Canada, from an oil or gas well in Canada or 
from a mineral resource in Canada, 
(iv) not less than 95% of its income (determined without reference to sub- 
sections 49(2.1) and 104(6)) for the year was derived from, or from the dis- 
position of, investments described in subparagraph (iii), and 
(v) not more than 10% of its property consisted of bonds, securities or shares 
in the capital stock of any one corporation or debtor other than Her Majesty 
in right of Canada or a province or a Canadian municipality, 


and. where the trust would not be a unit trust at the particular time if subpara- 
graph (iii) were read without reference to the words “real property (or interests in 
real property) situated in Canada”, the units of the trust are listed at any time in 
the year or in the following taxation year on a prescribed stock exchange in Can- 
ada, or 
Cls. 108(2)(b)(ii)(A) and (B), subpara. 108(2)(b) (iii), and the closing words of para. 
108(2)(b) amended, para. 108(2)(c) added, by 1998, c. 19, subsecs. 129(3)-(6), applica- 
ble to 1994 et seq. Cls. 108(2)(b)(ii)(A) and (B), subpara. 108(2)(b) (iii) and the closing 
words of para. 108(2)(b) formerly read: 
(A) the investing of its funds in property (other than real property), 
(B) the acquiring, holding, maintaining, improving, leasing or managing of any 
real property that is capital property of the trust, or 


(iii) at least 80% of its property consisted of any combination of shares, bonds, 
mortgages, marketable securities, cash, real property situated in Canada or rights 
to or interests in any rental or royalty computed by reference to the amount or 
value of production from a natural accumulation of petroleum or natural gas in 
Canada, from an oil or gas well in Canada or from a mineral resource in Canada, 


and. where the trust would not be a unit trust at the particular time if subpara- 
graph (iii) were read without reference to the words “real property situated in 
Canada”, the units of the trust are listed at any time in the year or in the follow- 
ing taxation year on a prescribed stock exchange in Canada. 
Para. 108(2)(b) amended by 1995, c. 21, s. 66, applicable to 1994 et seq. Para. (b) 
formerly read: 
(b) throughout the taxation year in which the particular time occurred it complied 
with the following conditions: 
(i) it was resident in Canada, 
(ii) its only undertaking was the investing of funds of the trust, 


(iii) at least 80% of its property throughout the year consisted of shares, 
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rental or royalty computed by reference to the amount or value of production 
from a natural accumulation of petroleum or natural gas in Canada, from an 
oil or gas well in Canada or from a mineral resource in Canada, 
(iv) not less than 95% of its income (determined without reference to sub- 
sections 49(2.1) and 104(6)) for the year was derived from, or from disposi- 
tions of, investments described in subparagraph (iii), 
(v) at no time in the year did more than 10% of its property consist of shares, 
bonds or securities of any one corporation or debtor other than Her Majesty 
in right of Canada or a province or a Canadian municipality, and 
(vi) where there were prescribed for the purposes of this subparagraph con- 
ditions relating to the number of unit holders, dispersal of ownership of its 
units or public trading of its units, all holdings of and transactions in its units 
accorded with those conditions. 
Subpara. 108(2)(b)(iv) amended by 1994, c. 7. Sch. II (1991, c. 49), subsec. 77(3), to 
add ‘(determined without reference to subsections 49(2.1) and 104(6))”, applicable to 
1990 et seq. 
Regulations: 3200 (prescribed stock exchange). 


1.T. Technical News: 6 (mutual funds trading — meaning of “investing its funds in | 
property” in 108(2)(b)(ii)(A)). 


(3) Income of a trust in certain provisions — For the pur- 

poses of the definition “income interest” in subsection (1), the in- | 
come of a trust is its income computed without reference to the pro-— 
visions of this Act and, for the purposes of the definition “pre-1972 | 


spousal trust” in subsection (1) and paragraphs 70(6)(b) and 
(6.1)(b), 73(1.01)(c) and 104(4)(a), the income of a trust is its in- 
come computed without reference to the provisions of this Act, mi- 
nus any dividends included in that income 


Proposed Amendment — 108(3) opening wo 


(3) Income of a trust in certain provisions — For the pur- 
poses of the definitions “income inte est” in subsection (1), “life- 
time benefit trust” in subsection 60.011(1) and “exempt foreign 
trust” in subsection 94(1), the i 1come of a trust is its income com 
puted without reference to the provisions of this Act and, for the 
purposes of the definition “pre-1972 spousal trust” in subsecti 
(1) and paragraphs 70( and (6.1)(b), 73(1. 
104(4)(a), the income of 
reference to the provisions 
eluded in that income 
Application: The July 18, 2005 draft legislation (Part 
26(4), will amend the opening words of subsec. 108(3) to read 
to trust taxation years that begin after 2000.  _ 
Technical Notes: Subsection 108(3) provides that, for the purposes of the defini- 
tion “income interest” in subsection 108(1), the income of a trust is its income ¢ 
puted without reference to the provisions of the Act. . . oe 
Subsection 108(3) is amended so that the rule described above also applies for the 
purposes of the definitions “life-time benefit | st?’ in subsection 60.011(1) and * 
empt foreign trust” in new subsection 94(1). . 


(a) that are amounts not included by reason of section 83 in 
computing the income of the trust for the purposes of the other 
provisions of this Act; | 


(b) that are described in subsection 131(1); or 


(c) to which subsection 131(1) applies by reason of subsectior 
130(2). 
Related Provisions: 108(5) — Interpretation. 


History: The opening words of subsec. 108(3) amended by 2001, c. 17, subsec 
83(10), applicable to 2000 et seg., except for the purpose of applying s. 73 to transfer 
that occur before 2000. The opening words formerly read: 


(3) For the purposes of the definition “income interest” in subsection (1), the © 
income of a trust is its income computed without reference to the provisions of © 
this Act and, for the purposes of the definition “pre-1972 spousal trust” in sub- 
section (1) and paragraphs 70(6)(b) and (6.1)(b), 73(1)(c) and 104(4)(a), the in- | 
come of a trust is its income computed without reference to the provisions of this , 
Act, minus any dividends included therein 


That portion of subsec. 108(3) preceding para. (a) amended by 1994, c. 7, Sch. VI 
(1993, c. 24), subsec. 44(7), applicable to 199 ler seq. That portion formerly read: — 


(3) For the purposes of the definition “income interest” in subsection (1), the | 
income of a trust is its income computed without reference to the provisions of | 
this Act and, for the purposes of subparagraphs 70(6)(b)(i), 73(1)@)@) and 

104(4)(a)(iii), the income of a trust is its income computed without reference [0 | 


bonds, mortgages, marketable securities, cash or rights to or interests in any 


the provisions of this Act, minus any dividends included therein { 


ri 


750 


Subdivision k — Trusts and Beneficiaries 


nterpretation Bulletins: IT-305R4: Testamentary spouse trusts; IT-385R2: Disposi- 
ion of an income interest in a trust. 


4) Trust not disqualified — For the purposes of the definition 
‘pre-1972 spousal trust” in subsection (1), subparagraphs 
70(6)(b)(ii)_ and (6.1)(b)Gi) and paragraphs 73(1.01)(c) and 
-04(4)(a), where a trust was created by a taxpayer whether by the 
axpayer’s will or otherwise, no person is deemed to have received 
wx otherwise obtained or to be entitled to receive or otherwise ob- 
ain the use of any income or capital of the trust solely because of 
he payment, or provision for payment, as the case may be, by the 
rust of 


(a) any estate, legacy, succession or inheritance duty payable, in 
consequence of the death of the taxpayer or a spouse or com- 
mon-law partner of the taxpayer who is a beneficiary under the 


S. 108(7) 


(6) Variation of trusts — Where at any time the terms of a trust 
are varied 


(a) for the purposes of subsections 104(4), (5) and (5.2) and sub- 
ject to paragraph (b), the trust is, at and after that time, deemed 
to be the same trust as, and a continuation of, the trust immedi- 
ately before that time; 


(b) for greater certainty, paragraph (a) does not affect the appli- 
cation of paragraph 104(4)(a.1); and 


(c) for the purposes of paragraph 53(2)(h), subsection 107(1), 
paragraph (j) of the definition “excluded right or interest” in 
subsection 128.1(10) and the definition “personal trust” in sub- 
section 248(1), no interest of a beneficiary under the trust before 
it was varied is considered to be consideration for the interest of 
the beneficiary in the trust as varied. 


trust, In respect of any property of, or interest in, the trust; or History: Subsec. 108(6) amended by 2001, c. 17, subsec. 83(12), applicable to 2000 er 


(b) any income or profits tax payable by the trust in respect of | seg. The subsec. formerly read: 
any income of the trust. 

jelated Provisions: 248(8) — Occurrences as a consequence of death; 248(9.1) — 

Vhether trust created by taxpayer’s will. 

listory: Subsec. 108(4) amended by 2001, c. 17, subsec. 83(11), applicable to 2000 et 

2q., except for the purpose of applying s. 73 to transfers that occur before 2000. The 

absec. formerly read: 


(6) For the purposes of subsections 104(4), (5) and (5.2), where at any time the 
terms of a trust are varied, the trust shall at and after that time be deemed to be 
the same trust as, and a continuation of, the trust immediately before that time, 
but, for greater certainty, nothing in this subsection affects the application of 
paragraph 104(4)(a.1). 


Subsec. 108(6) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 44(9), applicable to 


os ; ! variations occurring after February 11, 1991. 
_ (4) For the purposes of the definition “pre-1972 spousal trust” in subsection (1) 


| and subparagraphs 70(6)(b)(ii) and (6.1)(b)(ii), 73(1)(c)(ii) and 104(4)(a)(iv), 

_ where a trust was created by a taxpayer whether by the taxpayer’s will or other- 
wise, a person, other than the taxpayer’s spouse or common-law partner, shall be 
deemed not to have received or otherwise obtained or to be entitled to receive or 
otherwise obtain the use of any income or capital of the trust solely because of 
the payment, or provision for payment, as the case may be, by the trust of 


(7) Interests acquired for consideration — For the purposes 
of paragraph 53(2)(h), subsection 107(1), paragraph (j) of the defi- 
nition “excluded right or interest” in subsection 128.1(10) and the 
definition “personal trust” in subsection 248(1), 


. Proposed Amendment — 108(7) opening words __ 


(a) any estate, legacy, succession or inheritance duty payable, in conse- 

quence of the taxpayer’s death, in respect of any property of, or interest in, 
the trust; or 
(b) any income or profits tax payable by the trust in respect of any income of 
the trust. 
‘ibsec. 108(4) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse 
common-law partner’, applicable to 2001 er'seg., in force July 31, 2000. See also the 
ansitional rules reproduced in the History to 248(1)‘‘common-law partner’’. 


Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), subsec. _ 
26(5), will amend the opening words of subsec. 108(7) to read as above, applicable - 
in determining after 2003 whether an interest in a trust has been acquired for 
consideration. — _. s. 
Technical Notes: Subsection 108(7) contains a rule that. in general terms, provides 
that a person (or two or more related persons make a contribution to a trust and 
retain an interest under the trust without terest being considered to have been 
acquired for consideration. This rule app of paragraph 53(2)(h), 
subsection 107(1), paragraph (j) of the defi ed right or interest” in sub- 
section 128.1(10) and the definition “person: | subsection 248(1). 
Subsection 108(7) is amended so that it also applies for the purpose of paragraph (b) 
of the definition “exempt amount” in subsection 94(1). For more detail on that defini- 
tion, see the commentary above. _ 


at portion of subsec. 108(4) preceding para. (a) amended by 1994, c. 7, Sch. VIII 
993, c. 24), subsec. 44(8), applicable to 1991 et seg. That portion formerly read: 


(4) Trust not disqualified by reason only of payment of certain duties and 
taxes — For greater certainty, for the purposes of subparagraphs 70(6)(b)(ii), 
73(1)(c)(ii) and 104(4)(a)(iv), where a trust has been created by a taxpayer 
whether by the taxpayer’s will or otherwise, a person, other than the taxpayer's 
_ spouse, shall be deemed not to have received or otherwise obtained or to be enti- 
tled to receive or otherwise obtain the use of any of the income or capital of the 
trust, by reason only of the payment, or provision for payment, by the trust of 


terpretation Bulletins: IT-305R4: Testamentary spouse trusts. 


) Interpretation — Except as otherwise provided in this Part, 


(a) an amount included in computing the income fora taxation 
year of a beneficiary of a trust under subsection 104(13) or (14) 
or section 105 shall be deemed to be income of the beneficiary 


(a) an interest in a trust is deemed not to be acquired for consid- 
eration solely because it was acquired in satisfaction of any right 


as a beneficiary under the trust to enforce payment of an amount 
for the year from a property that is an interest in the trust and not by the trust; and 
| from any other source, and (b) where all the beneficial interests in a particular inter vivos 
(b) an amount deductible in computing the amount that would, trust acquired by way of the transfer, assignment or other dispo- 
_ but for subsections 104(6) and (12), be the income of a trust for sition of property to the particular trust were acquired by 
a taxation year shall not be deducted by a beneficiary of the trust (i) one person, or 


_ in computing the beneficiary’s income for a taxation year, 


; Sac? Z L ii) two or more persons who would be related to each other 
t, for greater certainty, nothing in this subsection shall affect the oy P 


plication of subsection 56(4.1), sections 74.1 to 75 and 120.4 and 
bsection 160(1.2) of this Act and section 74 of the Income Tax 
t, chapter 148 of the Revised Statutes of Canada, 1952. 


lated Provisions: 3 — Calculation of income; 129(4) — “Canadian investment 
ome” and “foreign investment income” defined. 


story: the closing words of subsec. 108(5) amended by 2000, c. 19, subsec. 16(2), 
ilicable to 2000 er seq. The closing words formerly read: 


(A) a trust and another person were related to each other, 
where the other person is a beneficiary under the trust or 
is related to a beneficiary under the trust, and 


(B) a trust and another trust were related to each other, 
where a beneficiary under the trust is a beneficiary under 
the other trust or is related to a beneficiary under the other 
trust, 
any beneficial interest in the particular trust acquired by such a 
person is deemed to have been acquired for no consideration. 


History: Subsec. 108(7) added by 2001, c. 17, subsec. 83(12), applicable after Decem- 
ber 23, 1998. 


__ but, for greater certainty, nothing in this subsection shall affect the application 
' of subsection 56(4.1) and sections 74.1 to 75 of this Act and section 74 of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952. 


- Application Rules: 69 (meaning of “chapter 148 of ...”). 
-2rpretation Bulletins: IT-243R4: Dividend refund to private corporations. 


yal 


S. 108 Income Tax Act, Part I, Division B 


Definitions [s. 108]: “alter ego trust’ — 248(1); “amateur athlete trust” — (II) those units issued by the trust that were not identi- 
143.1(1)(a), 248(1); “amount” — 248(1); “arm’s length” — 251(1); “beneficially inter- cal to the security had not been issued, j 
ested” — 248(25); “beneficiary” — 108(1); “calendar year’ — Interpretation Act y : : 

37(1)(a); “Canada” — 255, Interpretation Act 35(1); “capital gain” — 39(1)(a), 248(1); (ii) where rights under the agreement were not acquired by 
“capital interest” — 108(1), 248(1); “capital property” — 54, 248(1); “cemetery care the taxpayer as a result of a disposition of rights to which 
trust”, ‘common-law partner” — 248(1); “common-law partner” — 248(1); “conse- - subsection 7(1.4) applied, WY 


quence” — 248(8); “corporation” — 248(1), Interpretation Act 35(1); “cost 


amount” — 107(1)(e), 108(1); “created by the taxpayer’s will” — 248(9.1); “deferred (A) the amount payable by the taxpayer to acquire the se-_ 


profit sharing plan” — 147(1), 248(1); “disposition” — 248(1); “dividend” — 248(1); curity under the agreement is not less than the amount by | 
“eligible capital property” — 54, 248(1); “eligible funeral arrangement” — 148.1(1), which vy 
248(1); “employee benefit, plan”, “employee trust” — 248(1); “estate” — 104(1), ; ; ; NJ 
248(1); sennnibvees profit sharing plan” — 144(1), 248(1); “fair market value” — (I) the fair market value of the security at the time the 
107.4(4); “foreign affiliate” — 95(1), 248(1); “foreign investment entity” — 94.1(1), agreement was made 

248(1); “foreign retirement arrangement” — 248(1); “Her Majesty” — Interpretation exceeds 

Act 35(1); “immovable” — Quebec Civil Code art. 900-907; “income of benefici- 

ary” — 108(5); “income of trust” — 108(3); “income interest” — 108(1), 248(1); “in- (ID) the amount, if any, paid by the taxpayer to acquire 
dividual” — 248(1); “inter vivos trust” — 108(1), 248(1); “joint spousal or common- the right to acquire the security, and 

law partner trust’, “mineral resource”, “Minister” — 248(1); “month” — Interpretation I . . 

Act 28, 35(1); “non-resident” — 248(1); “non-resident-owned investment corpora- (B) at the time immediately after the agreement was 


tion” — 133(8), 248(1); “oil or gas well” — 248(1); “participating interest” — 94.1(1), made, the taxpayer was dealing at arm’s length with 
94.1(2)(s), 248(1); “person”, “personal trust”, “post-1971 spousal or common-law part- 


ner trust” — 248(1); “pre-1972 spousal trust” — 108(1); “prescribed” — 248(1); “pre- (1) the particular qualifying per 


scribed stock exchange in Canada’’— Reg. 3200; “prescribed trust” — Reg. 4800.1; (iI) each other qualifying person that, at the time, was 

“property” — 248( 1); “province” — Interpretation Act 35(1); “real ae in an ape an employer of the taxpayer and was not dealing at 

able” — 248(4.1); “registered education savings plan” — 146.1(1), (1); “registere > : : ye 

pension plan” — 248(1); “registered retirement income fund’ — 146.3(1), 248(1); a1 § length with the particular qualifying PENGONS and | 
_ “registered retirement savings plan” — 146(1), 248(1); “registered supplementary un- (III) the qualifying person of which the taxpayer had, ’ 

employment benefit plan” — 145(1), 248(1); “telated’”” — 251(2)-(6); “related segre- under the agreement, a right to acquire a security, and 

gated fund trust” — 138.1(1)(a); “relevant periods” — 108(2)(b)(i); “resident in Can- ip) ; i 

ada” — 94(3)(a)(viii), 250; “retirement compensation arrangement’, “share” — 248(1); (ili) where rights under the agreement were acquired by the 

“spouse” — 252(3); “tax treaty” — 248(1); “taxation year” — 104(23)(a) [to be re- taxpayer as a result of one or more dispositions to which sub- - 

pealed], 249; “taxpayer” — 248(1); “testamentary trust” — 108(1), 248(1); “trust” — section 7(1.4) applied, 


104(1), (3), 108(1), 248(1); “undertaking” — 253.1(a); “unit trust” — 108(2), 248(1); 


“vested indefeasibly” — 248(9.2); “written” — Interpretation Act 35(1)‘‘writing”. (A) the amount payable by the taxpayer to acquire the se- 


curity under the agreement is not less than the amount 
that was included, in respect of the security, in the amount 
Division C — COMPUTATION OF TAXABLE INCOME determined under subparagraph 7(1.4)(c)(ii) with respect 


to the most recent of those dispositions, 


pA US ee ean (B) at the time immediately after the agreement the rights. 


under which were the subject of the first of those disposi- 
tions (in this subparagraph referred to as the “original 
agreement”) was made, the taxpayer was dealing at arm’s 


110. (1) Deductions permitted — For the purpose of computing 
the taxable income of a taxpayer for a taxation year, there may be 
deducted such of the following amounts as are applicable: length with 


G@)aiRepcaled aundcnioymcrs ce (1) the qualifying person that made the original 
Selected Cases [para. 110(1)(a)]: Bradley v. R., [1998] 3 C.T.C. 393 (FCA) agreement | 


(Forgiveness of non-existent loan could not be part of carry forward). ee ‘ 
(b)-(b.1) [Repealed under former Act] (II) each other qualifying person that, at the time, was 
: an employer of the taxpayer and was not dealing at 


Selected Cases [para. 110(1)(b.1)]: Friedberg v. Canada, [1992] 1 C.T.C. 1 > : va 
(FCA); leave to appeal to SCC refused (July 2, 1992), Doc. 22990 [unreported] (No a length with the qualifying Beaaia that made the: 
original agreement, and 


deduction was permitted in respect of a gift where taxpayer had no title to property 


when he donated it). (III) the qualifying person of which the taxpayer had, 
(c) [Repealed under former Act] under the original agreement, a right to acquire a 

Selected Cases [para. 110(1)(c)]: Brown v. Canada, [1995] 1 C.T.C. 208 (FCTD) security, : 

(“Designed” can be read as meaning “intended”, Air conditioner deductible as medical (C) the amount that was included, in respect of each par- 

expense). ticular security that the taxpayer had a right to acquire 
(d) employee [stock] options — an amount equal to '/ of under the original agreement, in the amount determined 
the amount of the benefit deemed by subsection 7(1) to have under subparagraph 7(1.4)(c)(iv) with respect to the first 
been received by the taxpayer in the year in respect of a security of those dispositions was not less than the amount by 
that a particular qualifying person has agreed after February 15, which 


1984 to sell or issue under an agreement, or in respect of the 


' Bx ; I) the fair market value of the particular security al 
transfer or other disposition of rights under the agreement, if @) 4 7 


the time the original agreement was made 


(i) the security exceeded 


(A) is a prescribed share at the time of its sale or issue, as 


the case may be, (IL) the amount, if any, paid by the taxpayer to acquire 


ma the right to acquire the security, and 
(B) would have been a prescribed share if it were issued 


or sold to the taxpayer at the time the taxpayer disposed 
of rights under the agreement, 


(D) for the purpose of determining if the condition in par: 
agraph 7(1.4)(c) was satisfied with respect to each of the 


[ particular dispositions following the first of thos 
(C) would have been a unit of a mutual fund trust at the dispositions, | 


time of its sale or issue if those units issued by the trust 


that were not identical to the security had not been issued, (I) the amount that was included, in respect of eacl 


particular security that could be acquired under thi 


or | 
, ; agreement the rights under which were the subject 0 

(D) woud Beye been a unit of a mutual fund trust if the particular disposition, in the amount determiner 
(I) it were issued or sold to the taxpayer at the time the under subparagraph 7(1.4)(c)(iv) with respect to th. 
taxpayer disposed of rights under the agreement, and particular disposition { 
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was not less than 


(I) the amount that was included, in respect of the 
particular security, in the amount determined under 
subparagraph 7(1.4)(c)(ii) with respect to the last of 
those dispositions preceding the particular disposition; 


Related Provisions: 7(1.4)— Rules where options exchanged; 7(1.5) — Rules 
where securities exchanged; 7(1.7) — Deemed disposition where rights cease to be ex- 
-ercisable; 7(2) — Securities held by trustee; 7(6)(a) — Sale to trustee for employees; 
/7(7) — Definitions; _7(14) — Deferral deemed valid at CRA’s... discretion; 
'110(1)(d.01) — Deduction on donating employee stock-option shares to charity; 
110(1)(d.1) — Alternative deduction; 110(1.5) — Determination of amounts; 1.10(1.7), 
(1.8) — Reduction in exercise price of stock option; 110.1(3)(b)(i) — Reduced recap- 
ture on donation of property to charity; 111(8)“non-capital loss”A:E — Amount in- 
cluded in non-capital loss; 111.1 — Order of applying provisions; 114.2 — Deductions 
in separate returns; 127.52(1)(h)(ii) — Deduction partly allowed for minimum tax pur- 
poses; 164(6.1) — Exercise or disposition of employee stock option by legal represen- 
tative of deceased employee. 


History: The opening words of para. 110(1)(d) amended by 2001, c. 17, subsec. 84(1) 
to replace the fraction “1/4” with “1/2”, applicable to’ 2000 et seq. except that, for the 
2000 taxation year, the reference shall be read as a reference to 


(a) the fraction “1/4”, if the transaction, event or circumstance asa result of which 
a benefit is deemed by subsec. 7(1), as amended, to have been received by a tax- 
payer occurred before February 28, 2000, and 


(b) the fraction “1/3”, if the transaction, event or circumstance as a result of which 
a benefit is deemed by subsec. 7(1), as amended, to have been received by a tax- 
payer occurred after February 27, 2000 and before October 18, 2000. 


5ubparas. 110(1)(d)(ii) and (iii) amended by the said c. 17, subsec. 84(2), applicable to 
‘998 et seg. The subparas. formerly read: 


(ii) where rights under the agreement were not acquired by the taxpayer as a 
result of the disposition of rights to which subsection 7(1.4) applied, 


\ (A) the amount payable by the taxpayer to acquire the security under the 
agreement (determined without reference to any change in the value of a 
currency of a country other than Canada relative to Canadian currency dur- 
ing the period between the time the agreement was made and the time the 
security was acquired) is not less than the amount by which 


(I) the fair market value of the security at the time the agreement was 
made 


exceeds 


(II) the amount, if any, paid by the taxpayer to acquire the right to ac- 
quire the security, and 


(B) immediately after the agreement was made, the taxpayer was dealing at 
arm’s length with the particular person and with each qualifying person with 
which the particular person was not dealing at arm’s length, and 


(iii) where rights under the agreement were acquired by the taxpayer as a result 
' of one or more dispositions to which subsection 7(1.4) applied, 


(A) the amount payable by the taxpayer, to acquire the old security under the 
exchanged option in respect of the first of those dispositions (determined 
without reference to any change in the value of a currency of a country other 
than Canada relative to Canadian currency during the period between the 
time the agreement was made and the time the security was acquired), was 
not less than the amount by which 


(1) the fair market value of the old security at the time the agreement in 
respect of the exchanged option was made 


exceeds 


(II) the amount, if any, paid by the taxpayer to acquire the right to ac- 
quire the old security, and 


(B) immediately after each of those dispositions, the taxpayer was dealing at 
| arm’s length with ; 


(I) the qualifying person with whom the taxpayer entered into an agree- 
ment to receive consideration in respect of the disposition, and 


(II) each qualifying person with which the qualifying person described 
in subclause (I) did not deal at arm’s length; 


ra. 110(1)(d) amended by 1999, c. 22, s. 26, applicable to 1998 et seq. It formerly 
id: 


| (d) employee stock options — where, after February 15, 1984, 


(i) a corporation has agreed to sell, issue or cause to be issued to the tax- 
payer a share of its capital stock or of the capital stock of another corpora- 
tion with which it does not deal at arm’s length, 


(ii) the share was a prescribed share at the time of its sale or issue, as the 
case may be, or, where the taxpayer has disposed of rights under the agree- 
ment, the share would have been a prescribed share if it were issued or sold 
to the taxpayer at the time the taxpayer disposed of such rights, 


(iii) the amount payable by the taxpayer to acquire the share under the agree- 
ment (determined without reference to any change in the value of a currency 


S. 110(1)(d) 


of a country other than Canada relative to ‘Canadian currency during the pe- 
riod between the time the agreement was made and the time the share was 
acquired) is not less than the amount. by which 


(A) the fair market value of the share at the time the agreement was 
made 


exceeds 


(B) the amount, if any, paid by the taxpayer to acquire the right to ac- 
quire the share, 


or where the rights under the agreement were acquired by the taxpayer as a 
result of one or more dispositions of rights to which subsection 7(1.4) ap- 
plied, the amount payable by the taxpayer to acquire the old share under the 
original option (determined without reference to any change in the value of a 
currency of a country other than Canada relative to Canadian currency dur- 
ing the period between the time the agreement was made and the time the 
share was acquired) that was disposed of in consideration for a new option in 
the first such disposition was not less than the amount by which 


(C) the fair market value of the old share at the time the agreement in 
respect of the original option was made 


exceeds 


(D) the amount, if any, paid by the taxpayer to acquire the right to ac- 
quire the old share, and © 


(iv) at the time immediately after the agreement was made and, where the 
rights under the agreement were acquired by the taxpayer as a result of one 
or more dispositions to which subsection 7(1.4) applied, at the time the 
agreement in respect of the original option was made and at the time imme- 
diately after each disposition, the taxpayer was dealing at arm’s length with 
the corporation, the other corporation and the corporation of which the tax- 
payer is an employee, 


an amount equal to '/4 of the amount of the benefit deemed by subsection 7(1) to 
have been received by the taxpayer in the year in respect of the share or the 
transfer or other disposition of the rights under the agreement; 


Subpara. 110(1)(d)(iii) substituted by 1994, c. 21, subsec. 49(1), applicable to 1992 et 
seq. That subpara. formerly read: 


(ili) the amount payable by the taxpayer to acquire the share under the agreement 
is not less than the amount by which 


(A) the fair market value of the share at the time the agreement was made 
exceeds 


(B) the amount, if any, paid by the taxpayer to acquire the right to acquire 
the share, 


or where the rights under the agreement were acquired by the taxpayer as a result 
of one or more dispositions of rights to which subsection 7(1.4) applied, the 
amount payable by the taxpayer to acquire the old share under the original option 
that was disposed of in consideration for a new option in the first such disposi- 
tion was not less than the amount by which 


(C) the fair market value of the old share at the time that the agreement in 
respect of the original option was made 


exceeds 


(D) the amount, if any, paid by the taxpayer to acquire the right to acquire 
the old share, and 


Para. 110(1)(d) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 78(1), to substitute 
subparas. (i) to (iv), applicable to 1988 er seq., except that, in the application of the 
para. with respect to shares acquired or rights in respect of shares transferred or other- 
wise disposed of before 1990, the reference therein to “!/4” shall be read as “!/:”, Sub- 
paras. (i) to (iv) formerly read: 


(i) a corporation has agreed to sell or issue to the taxpayer a share of its capital 
stock or the capital stock of another corporation with which it does not deal at 
arm’s length, 


(ii) the share was a prescribed share at the time of its sale or issue, as the case 
may be, or, in circumstances where the taxpayer has disposed of the taxpayer’s 
rights under the agreement, the share would have been a prescribed share if it 
were issued or sold to the taxpayer at the time the taxpayer disposed of his rights, 
(ili) the amount payable by the taxpayer to acquire the share under the agreement 
is not less than the fair market value of the share at the time the agreement was 
made, and 
(iv) at the time immediately after the agreement was made the taxpayer was deal- 
ing at arm’s length with the corporation, the other corporation and the corpora- 
tion of which the taxpayer is an employee, 
Selected Cases [para. 110(1)(d)]: McAnulty v. R., [2002] 1 C.T.C. 2035 (TCC) 
(Option granted when officer with ostensible authority committed to it; board resolu- 
tions merely confirmatory). 
Regulations: 6204 (prescribed share). 


Interpretation Bulletins: IT-113R4: Benefits to employees — stock options; IT- 
I51RS5: Scientific research and experimental development expenditures. 
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S. 110(1)(d) 


|.T. Technical News: 7 (stock options plans — receipt of cash in lieu of shares); 19 
(Securities option plan — disposal of securities option rights for shares). 


(d.01) charitable donation of employee option securi- 
ties — subject to subsection (2.1), where the taxpayer disposes 
of a security acquired in the year by the taxpayer under an agree- 
ment referred to in subsection 7(1) by making a gift of the secur- 
ity to a qualified donee (other than a private foundation), an 
amount in respect of the disposition of the security equal to h of 
the lesser of the benefit deemed by paragraph 7(1)(a) to have 
been received by the taxpayer in the year in respect of the acqui- 
sition of the security and the amount that would have been that 
benefit had the value of the security at the time of its acquisition 
by the taxpayer been equal to the value of the security at the 
time of the disposition, if 


(i) the security is a security described in subparagraph 
38(a.1)@), 


(ii) [Repealed] 


(iii) the gift is made in the year and on or before the day that 
is 30 days after the day on which the taxpayer acquired the 
security, and 


(iv) the taxpayer is entitled to a deduction under paragraph 
(d) in respect of the acquisition of the security, 


Related Provisions: 7(1.3) — Order of disposition of securities; 7(2) — Securities 
held by trustee; 7(6)(a) — Sale to trustee for employees; 38(a.1) — Parallel inclusion 
rate for capital gains on donated shares; 110(2.1) — Donation made with proceeds of 
sale; 111(8)non-capital loss” A:E— Amount _ included in non-capital loss; 
127.52(1)(h)(iii) — Deduction allowed for minimum tax purposes. 


History: The opening words of para. 110(1)(d.01) amended by 2006, c. 4, s. 56, appli- 
cable to gifts made after May 1, 2006. The opening words formerly read: 


(d.01) subject to subsection (2.1), where the taxpayer disposes of a security ac- 
quired in the year by the taxpayer under an agreement referred to in subsection 
7(1) by making a gift of the security to a qualified donee (other than a private 
foundation), an amount in respect of the disposition of the security equal to '/s of 
the lesser of the benefit deemed by paragraph 7(1)(a) to have been received by 
the taxpayer in the year in respect of the acquisition of the security and the 
amount that would have been that benefit had the value of the security at the 
time of its acquisition by the taxpayer been equal to the value of the security at 
the time of the disposition, if 


Subpara. 110(1)(d.01)(ii) repealed by 2002, c. 9, subsec. 33(1), applicable to disposi- 
tions that occur after 2001. The subpara. formerly read: 


(ii) the taxpayer acquired the security after February 27, 2000 and before 2002, 


Para. 110(1)(d.01) added by 2001, c. 17, subsec. 84(3), applicable to 2000 et seg. ex- 
cept that, for the 2000 taxation year, the reference to the fraction “1/4” shall be read as 
a reference to the fraction “1/3” if the transaction, event or circumstance as a result of 
which a benefit is deemed by subsec. 7(1), as amended by 2001, c. 17, to have been 
received by a taxpayer occurred after February 27, 2000 and before October 18, 2000. 


(d.1) idem — where the taxpayer 


(i) is deemed, under paragraph 7(1)(a) by virtue of subsection 
7(1.1), to have received a benefit in the year in respect of a 
share acquired by the taxpayer after May 22, 1985, 


(ii) has not disposed of the share (otherwise than as a conse- 
quence of the taxpayer’s death) or exchanged the share 
within two years after the date the taxpayer acquired it, and 


(iii) has not deducted an amount under paragraph (d) in re- 
spect of the benefit in computing the taxpayer’s taxable in- 
come for the year, 


an amount equal to '/2 of the amount of the benefit, 


Related Provisions: 7(1.3) — Order of disposition of securities; 7(1.5) — Rules 
where securities exchanged; 7(1.6) — Emigration does not trigger disposition for pur- 
poses of 110(1)(d.1); 7(2) — Securities held by trustee, 7(6)(a) — Sale to trustee for 
employees; 110(1)(d) — Alternative deduction; 111(8)‘non-capital loss” A:E — 
Amount included in non-capital loss; 111.1 — Order of applying provisions; 114.2 — 
Deductions in separate returns; 127.52(1)(h)(iv) — Deduction partly allowed for mini- 
mum tax purposes; 248(8) — Occurrences as a consequence of death. 


History: Para. 110(1)(d.1) amended to replace the reference to “'/s” with “'/2” by 2001, 
c. 17, subsec. 84(4), applicable in respect of dispositions and exchanges that occur after 
February 27, 2000 except that, for dispositions and exchanges that occurred after Feb- 
ruary 27, 2000 and before October 18, 2000, the reference to the fraction ‘!/2” shall be 
read as a reference to the fraction “!/3”. 


Income Tax Act, Part I 


Interpretation Bulletins: IT-113R4: Benefits to employees — stock options. 


(d.2) prospector’s and grubstaker’s shares — where the 
taxpayer has, under paragraph 35(1)(d), included an amount in 
the taxpayer’s income for the year in respect of a share received 
after May 22, 1985, an amount equal to '/2 of that amount unless 
that amount is exempt from income tax in Canada by reason of a 
provision contained in a tax convention or agreement with an- 
other country that has the force of law in Canada; 

Related Provisions: 111(8)“non-capital loss” A:E — Amount included in non-capi- 


tal loss: 111.1 — Order of applying provisions; 114.2 — Deductions in separate re- 
turns: 127.52(1)(h)(iv) — Deduction partly allowed for minimum tax purposes. 


History: Para. 110(1)(d.2) amended to replace the reference to ‘!/” with “'/2” by 2001, 
c. 17, subsec. 84(4), applicable in respect of dispositions and exchanges that occur after 
February 27, 2000 except that, for dispositions and exchanges that occurred after Feb- 
ruary 27, 2000 and before October 18, 2000, the reference to the fraction “'/2” shall be 
read as a reference to the fraction “!/”. 
(d.3) employer’s shares [where election made re 
DPSP]— where the taxpayer has, under subsection 147(10.4), 
included an amount in computing the taxpayer’s income for the 
year, an amount equal to '/2 of that amount, 
Related Provisions: 111(8)“non-capital loss” A:E — Amount included in non-capi- 
tal loss; 111.1 — Order of applying provisions; 114.2 — Deductions in separate re- 
turns: 127.52(1)(h)(iv) — Deduction partly allowed for minimum tax purposes. 
History: Para. 110(1)(d.3) amended to replace the reference to “'/s” with “'2” by 2001, 
c. 17, subsec. 84(4), applicable in respect of dispositions and exchanges that occur after 
February 27, 2000 except that, for dispositions and exchanges that occurred after Feb- 
ruary 27, 2000 and before October 18, 2000, the reference to the fraction ‘'/2” shall be 
read as a reference to the fraction “!/s”. 
Interpretation Bulletins: IT-281R2: Elections on single payments from a deferred 
profit-sharing plan (archived). 


(e)-(e.2) [Repealed under former Act] 


(f) deductions for payments — any social assistance pay- 
ment made on the basis of a means, needs or income test and 
included because of clause 56(1)(a)(i)(A) or paragraph 56(1)(u) 
in computing the taxpayer’s income for the year or any amount 
that is 


(i) an amount exempt from income tax in Canada because of 
a provision contained in a tax convention or agreement with 
another country that has the force of law in Canada, 


(ii) compensation received under an employees’ or workers’ 
compensation law of Canada or a province in respect of an. 
injury, disability or death, except any such compensation re- 
ceived by a person as the employer or former employer of 
the person in respect of whose injury, disability or death the 
compensation was paid, | 


(iii) income from employment with a prescribed international 
organization, 


(iv) the taxpayer’s income from employment with a pre- 
scribed international non-governmental organization, where 
the taxpayer | 


(A) was not, at any time in the year, a Canadian citizen, 


(B) was a non-resident person immediately before begin- 
ning that employment in Canada, and 


(C) if the taxpayer is resident in Canada, became residen! 
in Canada solely for the purpose of that employment, 01 


(v) the lesser of 


(A) the employment income earned by the taxpayer as ‘ 
member of the Canadian Forces, or as a police officer, 
while serving on | 

(1) a deployed operational mission (as determined by 
the Department of National Defence) that is assesset 
for risk allowance at level 3 or higher (as determiner 
by the Department of National Defence), 


(If) a prescribed mission that is assessed for risk al. 
lowance at level 2 (as determined by the Departmen 
of National Defence), or 


(IL) any other mission that is prescribed, and 


754 


ee 


Division C — Computation of Taxable Income 


(B) the employment income that would have been so 
earned by the taxpayer if the taxpayer had been paid at 
the maximum rate of pay that applied, from time to time 
during the mission, to a non-commissioned member of 
the Canadian Forces; 


to the extent that it is included in computing the taxpayer’s in- 
come for the year; 


Related Provisions: 56(1)(u) — Social assistance payments; 56(1)(v) — Workers’ 
compensation; 604) — Transfer of superannuation benefits; 81(1)(a) — Amounts not 
included in income; 111(8)“non-capital loss’A:E — Amount included in non-capital 
loss; 111.1 — Order of applying provisions; 114.2 — Deductions in separate returns; 
126(7)“tax-exempt income” — Income exempted by tax treaty; 127.52(1)(h)(v) — Ap- 
plication of deduction for minimum tax purposes; 146(1)earned income’(c) — In- 
some exempted by tax treaty is not earned income of a non-resident for RRSP pur- 
doses; 150(1)(a)(ii) — Requirement for non-resident corporation claiming treaty 
2xemption to file tax return; 153(1.1) — Application for reduced source withholding 
where amount exempt from tax under treaty; 248(1)“treaty-protected business”, 
“treaty-protected property” — Amounts exempted by tax treaty. 


distory: Subpara. 110(1)(f)(v) added by 2005, c. 19, s. 18, applicable to 2004 er seq. 
Subpara. 110(1)(f)(iv) added by 1994, c. 21, subsec. 49(3), applicable to 1993 et seq. 


ubpara. 110(1)(f)(iti) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 45, applicable to 
1991 et seq. 


ara. 110(1)(f) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 78(2), applicable 
0 1991 et seq. Para. (f) formerly read: 


(f) any amount that is 


(i) an amount exempt from income tax in Canada by virtue of a provision 
contained in a tax convention or agreement with another country that has the 
force of law in Canada, 

(ii) compensation received under an employees’ or workers’ compensation 
law of Canada or a province in respect of an injury, disability or death, ex- 
cept any such compensation received by a person as the employer or former 
employer of the person in respect of whose injury, disability or death the 
compensation was paid, or 


(iii) a social assistance payment made on the basis of a means, needs or 

income test by a registered charity or under a program (other than a pre- 

scribed program) provided for by an Act of Parliament or a law of a prov- 

ince where the payment is received by the individual in respect of whom the 
1 social assistance was provided or by a person who, at the time the payment 
} was made, resided with the individual; 


elected Cases [para. 110(1)(f)]: Cloutier v. R., [2003] 3 C.T.C. 2075 (TCC) 
Mere employment by government not equivalent to performance of government 
inction); Whitney y. R., [2002] 3 C.T.C. 476 (FCA) (Amounts received pursuant to 
dllective agreement are income from employment, not compensation received under 
ompensation law); Hughes v. R., [2002] 3 C.T.C. 2184 (TCC) (Pension exempt from 
x in U.K. nevertheless taxable in Canada); Cai v. Canada, (1996153 (CRE. 2724 
©CC) (Taxpayer’s presence in Canada was more than just as student). 

‘egulations: 102(6) (no source withholding on 110(1)(f)(v) amounts); 232, 233 (in- 
mation return); 7400 (prescribed missions for 110(1)(f)(v)); 8900(1) (prescribed in- 
Tational organization for 110(1)(f)(iii): 8900(2) (prescribed international non-gov- 
nmental organization for 110(1)(f)(iv)). 


terpretation Bulletins: IT-202R2: Employees’ or workers’ compensation; IT- 
JOR: Superannuation or pension benefits; IT-528: Transfers of funds between regis- 
red plans. 


(g) financial assistance [adult basic education] — any 
amount that 


(i) is received by the taxpayer in the year under a program 
referred to in subparagraph 56(1)(r)(ii) or (iii), a program es- 
tablished under the authority of the Department of Human 
Resources and Skills Development Act or a_ prescribed 
program, 


(ii) is financial assistance for the payment of tuition fees of 
the taxpayer that are not included in computing an amount 
deductible under subsection 118.5(1) in computing the tax- 
payer’s tax payable under this Part for any taxation year, 
(ili) is included in computing the taxpayer’s income for the 
year, and 
(iv) is not otherwise deductible in computing the taxpayer’s 
taxable income for the year; 

lated Provisions: 60(n) — No second deduction if amount repaid; 111(8)‘‘non- 


ital loss”A:E — Amount included in non-capital loss; 127.52(1)(h)(vi) — Deduc- 
/1 allowed for minimum tax purposes. 


S. 110(1.1)-(1.3) 


History: Subpara. 110(1)(g)(i) amended by 2005, c. 34, para. 81(a) to substitute “De- 
partment of Human Resources and Skills Development Act” for “Department of Human 
Resources Development Act’, proclaimed in force October 5, 2005. 


Para. 110(1)(g) added by 2002, c. 9, subsec. 33(2), applicable to 1997 et seq. and, 
notwithstanding subsecs. 152(4) to (5), any assessment of a taxpayer’s tax, interest or 
penalty for any taxation year shall be made that is necessary to give effect to the 
paragraph. 
Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance. 

(h) [Repealed under former Act] 

(i) [Repealed] 
History: Para. 110(1)(i) repealed by 1994, c. 7, Sch. II (1991, c. 49), subsec. 78(3), 
applicable to 1989 et seq. Para. (i) formerly read: 


(i) unemployment insurance benefit repayment — any benefit repayment 
payable by the taxpayer under Part VII of the Unemployment Insurance Act on or 
before April 30 of the following year to the extent that the amount was not de- 
ductible in computing the taxpayer’s taxable income for any previous taxation 
year; 


Para. 110(1)(i) added by 1979, c. 5, s. 33, applicable to 1979 er seg. 


G) home relocation loan — where the taxpayer has, by virtue 
of section 80.4, included an amount in the taxpayer’s income for 
the year in respect of a benefit received by the taxpayer in re- 
spect of a home relocation loan, the least of 


(i) the amount of the benefit that would have been deemed to 
have been received by the taxpayer under section 80.4 in the 
year if that section had applied only in respect of the home 
relocation loan, 


(11) the amount of interest for the year that would be com- 
puted under paragraph 80.4(1)(a) in respect of the home relo- 
cation loan if that loan were in the amount of $25,000 and 
were extinguished on the earlier of 


(A) the day that is five years after the day on which the 
home relocation loan was made, and 
(B) the day on which the home relocation loan was extin- 
guished, and 
(iii) the amount of the benefit deemed to have been received 
by the taxpayer under section 80.4 in the year; and 


Related Provisions: 80.4(4) — Interest on home relocation loan; 110(1.4) — Re- 
placement of home relocation loan; 111(8)“non-capital loss” A:E — Amount included 
in non-capital loss; 111.1 — Order of applying provisions; 114.2 — Deductions in sep- 
arate returns; 127.52(1)(h) — Deduction disallowed for minimum tax purposes. 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt. 


1.T. Technical News: 6 (payment of mortgage interest subsidy by employer). 
(k) Part V1.1 tax—/°; of the tax payable under subsection 
191.1(1) by the taxpayer for the year. 
Proposed Amendment — 110(1)(k) 
Application: The July 18, 2005 draft legislation (Part 2— technical), subsec, 100(1), 
will ar ara. 1)(K) to replace “%/s of” with “three times”, applicable to 2003 er 


atagraph 110(1)(k) provides a deduction in computing a corpora- 
ual to a multiple of the amount of any tax payable by it for the 
Act on dividends it pa n taxable preferred shares. The 
neome that would have generated an amount of income 
VI.1 tax. The multiple used to produce this result is currently °/s, 
federal and provincial income tax rate of 44.44%. 
As part of a $ of amendments reflecting recent and planned reductions in income 
tax rates, the multiple in paragraph 110(1)(k) is increased to 3. This amendment, which 
applies for the 2003 and subsequent taxation years, implies a total tax rate of 33.3%. 


Letter from Dept. of Finance, August 2, 2002: See under 191.1(1)(a)(i). 
Related Provisions: 111(5) — Change in control of corporation; 11 1(8)“non-capital 
loss”A:E — Amount included in non-capital loss; 191.3(4) — Related corporations. 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987. 


Forms: T2 SCH 43: Calculation of Parts IV.1 and VI.1 taxes. 


(1.1)-(1.3) [Repealed under former Act] 


Selected Cases [subsec. 110(1.2)]: O’Brien Estate vy. MNR, [1991] 2 C.T.C. 2747 
(TCC) (Donation of remainder of trust to charity upon death of beneficiary who had 
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life interest deductible since executors’ encroachment powers did not undermine abso- 
lute nature of gift). - 


(1.4) Replacement of home relocation loan — For the pur- 
poses of paragraph (1)@), a loan received by a taxpayer that is used 
to repay a home relocation loan shall be deemed to be the same loan 
as the relocation loan and to have been made on the same day as the 
relocation loan, | 


interpretation Bulletins: IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt. 


(1.5) Determination of amounts relating to employee 

security [stock] options — For the purpose of paragraph (1)(d), 
(a) the amount payable by a taxpayer to acquire a security under 
an agreement referred to in subsection 7(1) shall be determined 
without reference to any change in the value of a currency of a 
country other than Canada, relative to Canadian currency, occur- 
ring after the agreement was made; 


(b) the fair market value of a security at the time an agreement 
in respect of the security was made shall be determined on the 
assumption that all specified events associated with the security 
that occurred after the agreement was made and before the sale 
or issue of the security or the disposition of the taxpayer’s rights 
under the agreement in respect of the security, as the case may 
be, had occurred immediately before the agreement was made; 
and 


(c) in determining the amount that was included, in respect of a 
security that a qualifying person has agreed to sell or issue to a 
taxpayer, in the amount determined under subparagraph 
7(1.4)(c)(ii) for the purpose of determining if the condition in 
paragraph 7(1.4)(c) was satisfied with respect to a particular dis- 
position, an assumption shall be made that all specified events 
associated with the security that occurred after the particular dis- 
position and before the sale or issue of the security or the tax- 
payer’s subsequent disposition of rights under the agreement in 
respect of the security, as the case may be, had occurred imme- 
diately before the particular disposition. 

Related Provisions: 110(1.6) — Meaning of “specified event”; 110(1.7) — Defini- 

tions in 7(7) apply. 

History: Subsec. 110(1.5) amended by 2001, c. 17, subsec. 84(5), applicable to 1998 

et seq. The subsec. formerly read: 


(1.5) Value of share under stock option — For the purpose of subparagraph 
(1)(d)(iii), the fair market value of a share of the capital stock of a corporation at 
the time an agreement in respect of the share was made shall be determined on 
the assumption that 


(a) any subdivision or consolidation of shares of the capital stock of the 
corporation, 

(b) any reorganization of share capital of the corporation, and 

(c) any stock dividend of the corporation 


occurring after the agreement was made and before the share was acquired had 
taken place immediately before the agreement was made. 


Subsec. 110(1.5) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 78(4), applicable to 
1988 et seq. 


Interpretation Bulletins: IT-113R4: Benefits to employees — stock options. 
(1.6) Meaning of “specified event” — For the purpose of sub- 
section (1.5), a specified event associated with a security is, 


(a) where the security is a share of the capital stock of a 
corporation, 


(i) a subdivision or consolidation of shares of the capital 
stock of the corporation, 


(ii) a reorganization of share capital of the corporation, and 
(iii) a stock dividend of the corporation; and 

(b) where the security is a unit of a mutual fund trust, 
(i) a subdivision or consolidation of the units of the trust, and 


(ii) an issuance of units of the trust as payment, or in satisfac- 
tion of a person’s right to enforce payment, out of the trust’s 
income (determined before the application of subsection 
104(6)) or out of the trust’s capital gains. 


Related Provisions: 1|10(1.7) — Definitions in 7(7) apply. 


Income Tax Act, Part I 


History: Subsec. 110(1.6) added by 2001. c. 17, subsec. 84(5), applicable to 1998 et 
seq. 


Application: The July 18, 
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price requirement under the option giving rise to the benefit under subsection 71) | files an election to defer before January 16" of the year following the year in which 
and, if that option was acquired as a consequence of one or more qualifying ex- the option is exercised (or before August 14, 2001 for securities acquired in 2000). 
shanges of options, under each of the previous options. Thus, if 4 reduction in the The coming-into-force provisions for subsections 110(1.7) and (1.8) extend the 
exercise price under an employee Security option causes the exercise price to fal | detereal election deadline for securities which are acquired before this legislation re- 
2elow the minimum threshold established under paragraph 110(1)(d) for that option, ceives Royal Assent, and which become qualified for the deduction under paragraph 
‘he employee will not be entitled to claim the security option deduction. . 110(1)(4) only by reason Of amended subsection 110(1.7), to the later of 


However, there are situations in which an otherwise disqualifying reduction in an + the election deadline that would otherwise apply, and 
option exercise price could be effected by way of an exchange of options without d 
eopardizing the employee’s eligibility for the deduction. This would be the case, for _* the day tha days after Royal Assent. 
iginally been set at the fair market value (FMV) | Lette Finance, July 13, 2001: 
grant, there is a subsequent decline in the _ K Le : 
rice is adjusted to that lower FMV. The |” 
(1.8) is to deem such a reduction to have This is in re 
Is ensuring that the employee remains eligi- the stock. opti 
As you know, we are prepared to recommend that the Act be amended to ensure that 
an employee is not disqualified from claiming the stock option deduction because of 
a reduction in the option exercise price to an amount below the value of the underl y- 
ing share when the option was granted, provided the reduction could have been ac- 
complished by way of an exchange of options to which subsection 71.4) of the Act 
would have applied. The effect of the amendment would be to allow paragraph 
110()(d) to apply as though there had, in fact, been such an exchange of options. B y 
requiring that the hypothetical option exchange sa he conditions of subsection 
7(1.4), this relief would be limited to those situa ich the reduction in exer- 
cise price provides no immediate increase in th let it associated with the op- 
tion. We will recommend that this amendment, if adopted, apply to reductions in 


UE letters of August 5, 1999 and October 3, 2000 concerning 
uction provided under paragraph 110(1)(d) of the Income Tax 


> conditions ensure that the provi ions of subsection 110(1.7) apply only where _ option deduction. One of the conditions [Reg. 6204(1)(b) — ed] is that there be no 


otherwise disqualifying reduction in the exercise price under an employee security | reasonable expectation, at the time the share is acquired, that the paid-up capital 
fon could have been effecte by way of ar exchange of options without so dis- _ (PUC) of € re W 
ifying the employee —rrrr—“‘“iOt—t—swONNCSCSiSCi«SCS«SCM is made fo 
We wi 
i a oo 84(2) of the not be recharacterized as a dividend for tax purposes. This _ 
orercise |) oe : : ee 
> would ensure an employee who acquires a stock option share of a Canadian- 


resident corp . while the corporation is in the process of a reorganization, dis- _ 
continuance or wind-up, is not precluded from claiming the stock option deduction 
simply because that activity may give rise to a reasonable expectation of a distribu- 
tion by the corporation and an associated reduction in PUC. We will recommend that 

_| this amendment, if adopted, apply with respect to options exercised after 1998. 
ise price of $30 would be less than the FMV of $100 at the tion was | Thank you for bringing these matters to our attention. 


ithout the benefit of subsection 110(1.7), paragraph 110(1)( 
that the exercise price under the option at the time of exercise 


would require 
0 les 


Yours sincerely, 


curity option deduction. : : 

_ Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch — 

ew | better from Dept. of Finance, May 29, 2002 : 

e differ. | Dear [xxx] _ : 


the reduction had been effected by way of an exchan; 
ve been no increase in the net benefit associated wit 
nce between the FMV of the shares under the “ne 
reise price” ($300 - $300 = $0) would have been n 
ice between the FMV of the shares under the “old option 
e price” ($300 - $1,000 = $0)). Thus, the exchange wor 

change to which subsection 7(1.4) applied. _ 


ierre had exercised the new option immediately after ‘the exchange, para- a reduction in the option exercise price. 
raph 110(1)(d) would have required that the following exercise price tests be 


This is in response to your letter of March 12; 2002 concerning proposed amend- 
ments to the Income Tax Act to ensure that an employee is not disqualified from 
claiming the stock option deduction under paragraph 110(1)(d) of the Act because of 


we been an ex- 


he old option at the time it was disposed of ‘would 
» FMV of the underlying shares when the option — 
se price of $100 was equal to the FMV at the 


The exercise price un 
have to be not less 
was granted. Since th 
_ date of grant, this ce 


wuld have been met. — - 


ice under the new option at the time of exercise would have | fected by way of an ¢ 
to be not less than the exercise price set when the new option was acquired. é 
Since Pierre would have paid $30 a share on exercise, which was the exer- 
cise price established when the new option was acquired, this condition 
would have been met. — _ 


xchange of options. 


You have noted that, in order to reflect a diminishment in share value following a 
spin-off transaction, a corporation will commonly amend outstanding employee stock 
options to both reduce the exercise price and increase the number of shares. and that 
such amendments are structured so that there is no increase in the net benefit associ- 


| Thus, if the reduction had been effected by way of an exchange and Pierre had ated with the stock option. You have asked if the proposed relieving provision is 
exercised the option immediately after the exchange, he would have been eligible meant to apply in such a situation, or’ if the fact that there is a share increase in 
for the security option deduction. oo conjunction with the exercise price reduction will serve to deny access to the 
ce the requirements of subsection 110(1.8) are satisfied, subsection 110( 17) ia: : oe : | Sie 
plies to deem the reduction to have been effected by way of an exchange. Con- I wish to confirm that there is no intent to preclude the application of the relieving 
uently, the reduction will not disqualify Pierre from claiming the stock option provision to an amendment that reduces the exercise price under a stock option sim- 
uction. A LC ply because the amendment also increases the number of shares covered by the op- 


tion, However, as with a simple reduction in exercise price, the proposed relieving 


a eadline for Deferral Election provision is intended to apply only if the stock option amendment could have been 


; rtain conditions are satisfied, subsection 7(8) allows an employee to defer effected by way of an exchange of options without jeopardizing access to the stock 
tion of a security option benefit to the year in which the employee disposes of the option deduction. Consequently, a prerequisite for the proposed provision to apply is 
hv One condition is that the employee be eligible to claim the deduction under that the combined changes not result in an increase in the net benefit associated with 


graph 110(1)(d) in respect of the benefit. Another condition is that the employee the option. 
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I wish to thank you for writing. 


d trust that this letter provides you with the clarifi 
cation you require. ; Cl - 


Yours sincerely, 
Brian Ernewein _ 


- Director, Tax Legislation Division, Tax Policy Branch — 


History: Subsec. 110(1.7) added by 2001, c. 17, subsec. 84(5), applicable to 1998 et 


seq. 


(2) Charitable gifts [vow of perpetual poverty] — Where an 
individual is, during a taxation year, a member of a religious order 
and has, as such, taken a vow of perpetual poverty, the individual 
may deduct in computing the individual’s taxable income for the 
year an amount equal to the total of the individual’s superannuation 
or pension benefits and the individual's earned income for the year 
(within the meaning assigned by section 63) if, of the individual’s 
income, that amount is paid in the year to the order. 

Related Provisions: 118.1(1)— “Total charitable gifts”; 118.1(3) — Deduction 
from tax: 127.52(1)(h)(i) — Deduction allowed for minimum tax purposes. 
Selected Cases [subsec. 110(2)]: Aubry v. R., [1976] C.T.C. 598 (FCTD) (Per- 
sonal living expenses of member of Jesuit Order residing away from group’s house of 
retreat not charitable gift). 

interpretation Bulletins: IT-86R: Vow of perpetual poverty; IT-141R: Clergy resi- 
dence deduction. 


- Information Circulars: 78-5R3: Communal organizations. 


(2.1) Charitable donation — proceeds of disposition of 
employee option securities — Where a taxpayer, in exercising 
a right to acquire a security that a particular qualifying person has 
agreed to sell or issue to the taxpayer under an agreement referred 
to in subsection 7(1), directs a broker or dealer appointed or ap- 
proved by the particular qualifying person (or by a qualifying per- 
son that does not deal at arm’s length with the particular qualifying 
person) to immediately dispose of the security and pay all or a por- 
tion of the proceeds of disposition of the security to a qualified 
donee, 


(a) if the payment is a gift, the taxpayer is deemed, for the pur- 
pose of paragraph (1)(d.01), to have disposed of the security by 
making a gift of the security to the qualified donee at the time 
the payment is made; and 


(b) the amount deductible under paragraph (1)(d.01) by the tax- 
payer in respect of the disposition of the security is the amount 
determined by the formula 


AXB/C 
where 


A is the amount that would be deductible under paragraph 
(1)(d.01)in respect of the disposition of the security if this 
subsection were read without reference to this paragraph, 


B_ is the amount of the payment, and 

C is the amount of the proceeds of disposition of the security. 
Related Provisions: 7(1.3) — Order of disposition of securities. 
History: S. 110(2.1) added by 2001, c. 17, subsec. 84(6), applicable to 2000 er seq. 


Selected Cases [former subsec. 110(2.1)]: O’Brien Estate v. MNR, [1991] 2) 
C.T.C. 2747 (TCC) (Donation of remainder of trust to charity upon death of benefici- 
ary who had life interest deductible since executors’ encroachment powers did not un- 
dermine absolute nature of gift). 


(2.2)-(9) [Repealed under former Act] 


Definitions [s. 110]: “amount” — 248(1); “arm’s length” — 251(1); “associated” — 
256: “Canada” — 255; “capital gain” — 39(1)(a), 248(1), “consequence of the tax- 
payer’s death” — 248(8); “corporation” — 248(1), Interpretation Act 35(1); “disposi- 
tion”, “employee”, “employer”, employment — 248(1); “exchanged option” — 
7(1.4)(a); “home relocation loan” — 110(1.4), 248(1); “individual” — 248(1); “mutual 
fund trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(2)(n) [draft], 248(1); 
“new option”, “new share” — 7(1.4); “new rights” — 110(1.7)(b); “non-resident” — 
248(1); “old rights” — 110(1.7)(a); “old share” — 7(1.4)(a); “person”, prescribed — 
248(1); “private foundation” — 149.1(1), 248(1); “province” — Interpretation Act 
35(1); “qualified donee” — 149.1(1), 248(1); “qualifying person” — 7(7), “resident in 
Canada” — 94(3)(a)(viii), 250; “security” —7(7); “share” — 248(1), “specified 
event” — 110(1.6); “stock dividend” — 248(1); “taxable income” — 2(2), 248(1); 
“taxation year” — 249; “taxpayer” — 248(1), “trust” — 104(1), 248(1), (3). 


Interpretation Bulletins: IT-326R3: Returns of deceased persons as “another 
person”. 


Income Tax Act, Part I 


110.1 (1) Deduction for gifts [by corporation] — For the pur- 
pose of computing the taxable income of a corporation for a taxa- 
tion year, there may be deducted such of the following amounts as 
the corporation claims: 
(a) charitable gifts — the total of all amounts each of which is 
the fair market value of a gift (other than a gift described in par- 
agraph (b), (c) or (d)) made by the corporation in the year or in 
any of the 5 preceding taxation years to 


t—110.4(1(@) opening 


“Proposed Amendmen 


paragraph (b), 
“or in any of the 


in respect of g 


mendment is - 


(i) a registered charity, 


(ii) a registered Canadian amateur athletic association, 


(iii) a corporation resident in Canada and described in para- 
graph 149(1)(), | 


(v) the United Nations or an agency thereof, 


| 


(vi) a university outside Canada that is prescribed to be a uni 
versity the student body of which ordinarily includes student 
from Canada, 


(vii) a charitable organization outside Canada to which He. 
Majesty in right of Canada has made a gift in the year or! 
the 12-month period preceding the year, or 


(viii) Her Majesty in right of Canada or a province, | 
not exceeding the lesser of the corporation’s income for the yee 
and the amount determined by the formula | 


0.75A + 0.25 (B+C+D) | 
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where 


A is the corporation’s income for the year computed without 
reference to subsection 137(2), 


B is the total of all amounts each of which is a taxable capital 
gain of the corporation for the year from a disposition that is 
the making of a gift made by the corporation in the year and 
described in this paragraph, 


Proposed Amendment — 110.1(1)(a)B 
_B is the total of all amounts, each of which is that proportion 
of the corporation’s taxable capital gain for the taxation 
| year in respect of a gift made by the corporation in the taxa- 
| tion year (in respect of which gift an eligible amount is de- 
scribed in this paragraph for the taxation year) that the eli- 
gible amount of the gift is of the corporation’s proceeds of 
___ disposition in respect of the gift, — oo . 
Application: The July 18, 2005 draft legislation (Part 2 — 
.01(3), will amend the description of B in para. 110.1(1)(a) to read 


al), subsec, 
applica- 


le to gifts made after December 20, 2002. _ 
echnical Notes: See under 110.1(1)(a) opening words a 


C is the total of all amounts each of which is a taxable capital 
gain of the corporation for the year, because of subsection 
40(1.01), from a disposition of a property in a preceding tax- 
ation year, and 


is the total of all amounts each of which is determined in 
respect of the corporation’s depreciable property of a pre- 
scribed class and equal to the lesser of 


(A) the amount included under subsection 13(1) in respect 
of the class in computing the corporation’s income for the 
year, and 


(B) the total of all amounts each of which is determined 
in respect of a disposition that is the making of a gift of 
property of the class made by the corporation in the year 
that is described in this paragraph and equal to the lesser 
of 


(I) the proceeds of disposition of the property minus 
any outlays and expenses to the extent that they were 
made or incurred by the corporation for the purpose of 
making the disposition, and 


(II) the capital cost to the corporation of the property; 
__ Proposed Amendment — 110. D(B) 
(B) the total of all amounts each of which is determined 
in respect of a disposition that is the making of a gift of 
property of the class by the corporation in the year (in 
respect of which gift an eligible amount is described in 
this paragraph for the taxation year) equal to the lesser 
of _ | 
(I) that proportion, of the amount by which the pro- 
ceeds of disposition of the property exceeds any out- 
lays and expenses, to the extent that they were made 
or incurred by the corporation for the purpose of 
making the disposition, that the eligible amount of 
the gift is of the corporation’s proceeds of disposi- 
tion in respect of the gift, and 


(II) that proportion, of the capital cost to the corpora- 
tion of the property, that the eligible amount of the 
gift is of the corporation’s proceeds of disposition in 
respect of the gift; 

i dlication: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 


(4), will amend cl. (B) of the description of D in para. 110.1(1)(a) to read as 
ve, applicable to gifts made after December 20, 2002. ] J 


| nical Notes: See under 110.1(1)(a) opening words above. 


(b) gifts to Her Majesty — the total of all amounts each of 
which is the fair market value of a gift (other than a gift de- 
Scribed in paragraph (c) or (d)) made by the corporation to Her 
Majesty in right of Canada or a province 
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Proposed Amendment — 1 10.1(1)(b) opening 
_ : words © oe 

(b) gifts to Her Majesty — the total of all amounts each of 
which is the eligible amount of a gift (other than a gift de- 
scribed in paragraph (c) or (d)) made by the corporation to Her 
Majesty in right of Canada or of a province 
July” 18, 2005 draft legislation (Part 2— technical), subsec. 


the opening words of para. 110.1(1)(b) to read as above, applica- 
fter December 20, 2002. ’ 


ee under 110.1(1)(a) opening words above. 


(i) in the year or in any of the 5 preceding taxation years, and 


(ii) before February 19, 1997 or under a written agreement 
made before that day; 


(c) gifts to institutions — the total of all amounts each of 
which is the fair market value of a gift (other than a gift de- 
scribed in paragraph (d)) of an object that the Canadian Cultural 
Property Export Review Board has determined meets the criteria 
set out in paragraphs 29(3)(b) and (c) of the Cultural Property 
Export and Import Act, which gift was made by the corporation 
in the year or in any of the 5 preceding taxation years to an insti- 
tution or a public authority in Canada that was, at the time the 
gift was made, designated under subsection 32(2) of that Act ei- 
ther generally or for a specified purpose related to that object; 
and 
Proposed Amendment — 110.1(1)(c) 
__ (©) gifts to institutions — the total of all amounts each of 
_ which is the eligible amount of a gift (other than a gift de- 
ibe paragraph (d)) of an object that the Canadian Cul- 
Export Review Board has determined meets the _ 
in paragraphs 29(3)(b) and (c) of the Cultural 


Application: The July 18, 2005 draft legislation (Patt 2— technical), subsec. 
101(6), will amend para. 110.1(1)(c) to read as above, applicable to gifts made after 
December 20, 2002. ee 


Technical Notes: See under 110.10. )fa) ‘opening words above. 


(d) ecological gifts — the total of all amounts each of which 
is the fair market value of a gift of land, including a servitude for 
the use and benefit of a dominant land, a covenant or an ease- 
ment, the fair market value of which is certified by the Minister 
of the Environment and that is certified by that Minister, or by a 
person designated by that Minister, to be ecologically sensitive 
land, the conservation and protection of which is, in the opinion 
of that Minister, or that person, important to the preservation of 
Canada’s environmental heritage, which gift was made by the 
corporation in the year or in any of the five preceding taxation 
years to 


(i) Her Majesty in right of Canada or a province or a munici- 
pality in Canada, or 


(ii) a registered charity one of the main purposes of which is, 
in the opinion of that Minister, the conservation and protec- 
tion of Canada’s environmental heritage, and that is ap- 
proved by that Minister or that person in respect of the gift. 


Proposed Amendment — 110.1(1)(d) 


(d) ecological gifts — the total of all amounts each of which 
is the eligible amount of a gift of land (including a covenant or 
an easement to which land is subject or, in the case of land in 
the Province of Quebec, a real servitude) if 


(i) the fair market value of the gift is certified by the Min- 
ister of the Environment, 


(ii) the land is certified by that Minister, or by a person des- 
ignated by that Minister, to be ecologically sensitive land, 


S. 110.1(1)(d) (ii) 


1€ Opinion | 


which is, i 
tion and protection of Canada’s e 
is approved by that Min 
t of the gift. -. 


; 2000 and | : 
to be read as follows: Q 


Related Provisions: 37(5) — R&D expenditures not deductible under 110.1; 46(1), 
(5) — Capital gain on certain donations of art and other property; 87(2)(v) — Amalga- 
mations — gifts; $8(1)(e.6), 88(1.3) — Effect of winding-up; 110.1(1.1)(a) — Gifts not 
deductible if previously deducted; 110.1(1.2) —No carryforward of deduction after 
change in control of corporation; 110.1(3) — Gift of capital property; 110.1(5) — Fair 
market value of ecological servitude, covenant or easement, 118.1(1) — Parallel rules 
for donations by individuals; 1 18.1(10)-(10.5) — Determination of value of ecological 
or cultural property; 149.1(6.4) — Donations to registered national arts service organi- 
zation: 188.2(3)(a)(i) —Effect of suspension of charity’s receipting privileges; 
207.3 — Tax on institution that disposes of cultural property; 207.31 — Tax if donee 
of ecological property disposes of it; 230(2) — Records of donations; 237.1(1)“gifting 
arrangement”, “tax shelter” — Tax shelter registration requirement; 248(30)-(33) — 
Determination of eligible amount; 248(35)—(39) — Value of gift limited to cost if ac- 
quired within 3 years or as tax shelter; 248(41) — Donation value deemed nil if tax- 
payer does not inform donee of circumstances requiring reduction; Canada-U.S. Tax 
Treaty:Art. XXI:6 — Donations to U.S. charities. 


History: The opening words of para. 110.1(1)(d) amended by 2001, c. 17, subsec. 
85(1), applicable in respect of gifts made after February 27, 2000. The opening words 
formerly read: 


(d) the total of all amounts each of which is the fair market value of a gift of 
land, including a servitude for the use and benefit of a dominant land, a covenant 
or an easement, that is certified by the Minister of the Environment, or a person 
designated by that Minister, to be ecologically sensitive land, the conservation 
and protection of which is, in the opinion of that Minister, or that person, impor- 
tant to the preservation of Canada’s environmental heritage, which gift was made 
by the corporation in the year or in any of the 5 preceding taxation years to 


1999, c. 22, s. 33 provides the following special rule, applicable to taxation years that 
ended after November 15, 1997 and before 1998. 


For the purposes of the Act, if 


(a) a taxpayer made a gift at any particular time before February 1998, and 
after the end of a taxation year that ended after November 15, 1997 and 
before 1998, that would be deductible under section 110.1 or 118.1 of the 
Act in computing the taxpayer’s taxable income or tax payable under Part I 
of the Act for the year if it were made immediately before the end of the 
year, 


(b) the gift was a gift of tangible property (other than real property) or a gift 
by cash, cheque, credit card or money order, 


(c) the gift was not made 
(i) through a payroll deduction, or 
(ii) where the taxpayer died after 1997, by the taxpayer's will, and 


(d) the taxpayer so elects in the taxpayer’s return of income under the Act 
for the year or by notifying the Minister of National Revenue in writing 
before 1999, 


the taxpayer is deemed to have made the gift and, in the case of a gift of tangible 
property, to have disposed of the property immediately before the end of the 
taxpayer’s taxation year that ended before 1998 and not to have done so at the 
particular time. 
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Subsec. 110.1(1) amended by 1998, c. 19, subsec. 20(1), applicable to taxation. years | 
that begin after 1996. Subsec. 110.1(1) formerly read: 


(1) For the purpose of computing the taxable income of a corporation for a taxa- 
tion year, there may be deducted such of the following amounts as are 
_ applicable: 


(a) the total of all amounts each of which is the fair market value of a gift 
made by the corporation in the year (or in any of the 5 immediately preced- 
ing taxation years to the extent that the amount thereof was not deducted in 
computing its taxable income for any preceding taxation year) to 


(i) a registered charity, 
(ii) a registered Canadian amateur athletic association, 


(iii) a housing corporation resident in Canada and exempt from tax 
under this Part because of paragraph 149(1)(4), 


(iv) a Canadian municipality, 
(v) the United Nations or an agency thereof, 


(vi) a university outside Canada that is prescribed to be a university the 
student body of which ordinarily includes students from Canada, or 


(vii) a charitable organization outside Canada to which Her Majesty in 
right of Canada has made a gift during the corporation’s taxation year or 
the 12 months immediately preceding that taxation year, 


not exceeding the amount determined by the formula 


0.5(A + B) 
where 


A is its income for the year computed without reference to subsection 
137(2), and 


B _ is the total of all amounts each of which is the amount of a taxable capi- 
tal gain from a gift of property made by it in the year to a donee de- 
scribed in this paragraph; 

(b) the total of all amounts each of which is the fair market value of a gift — 

made by the corporation in the year (or in any of the 5 immediately preced- — 

ing taxation years to the extent that the amount thereof was not deducted in — 
computing its taxable income for any preceding taxation year) to Her Maj- 
esty in right of Canada or a province, not exceeding the amount remaining, if 
any, after the amount deducted for the year under paragraph (a) by the cor- 
poration is deducted in computing its taxable income for the year; | 


(c) the total of all amounts each of which is the fair market value of a gift — 
(other than a gift in respect of which an amount is or was deducted under _ 
paragraph (a) or (b)) of an object that the Canadian Cultural Property Export — 
Review Board has determined meets the criteria set out in paragraphs 
29(3)(b) and (c) of the Cultural Property Export and Import Act, which gift | 
was made by the corporation in the year (or in any of the 5 immediately | 
preceding taxation years to the extent that the amount thereof was not de-_ 
ducted in computing its taxable income for any preceding taxation year) to | 
an institution or a public authority in Canada that was, at the time the gift © 
was made, designated under subsection 32(2) of that Act either generally or 
for a specified purpose related to that object, not exceeding the amount re- | 
maining, if any, after the amounts deducted for the year under paragraphs (a) 

and (b) by the corporation are deducted in computing its taxable income for { 
the year; and 
(d) the total of all amounts each of which is the fair market value of a gift ) 
(other than a gift in respect of which an amount is or was deducted under | 
paragraph (a), (b) or (c)) of land, including a servitude for the use and bene- | 
fit of a dominant land, a covenant or an easement, that is certified by the 

Minister of the Environment, or a person designated by that Minister, to be 
ecologically sensitive land, the conservation and protection of which is, in 
the opinion of that Minister, or that person, important to the preservation of! 
Canada’s environmental heritage, which gift was made by the corporation in | 
the year (or in any of the 5 immediately preceding taxation years to the ex- | 
tent that the amount was not deducted in computing its taxable income for) 

any preceding taxation year) to { 


(i) a Canadian municipality, or 


(ii) a registered charity one of the main purposes of which is, in the 
opinion of the Minister of the Environment, the conservation and protec: 
tion of Canada’s environmental heritage, and that is approved by tha | 
Minister, or that person, in respect of that gift, 


and not exceeding the amount remaining, if any, after the amounts deducte« 
for the year under paragraphs (a), (b) and (c) are deducted in computing th, 
corporation’s taxable income for the year. 
The portion of para. 110.1(1)(a) after subpara. (vii) amended by 1997, c.. 2555sa 
applicable to 1996 et seg. That portion formerly read: | 


{ 
(a) not exceeding 20% of its income for the year computed without reference 
subsection 137(2); f 


Para. 110.1(1)(d) added by 1996, c. 21, subsec. 20(1), applicable to gifts made a 
February 27, 1995. 


H 


a a a al 


Division C — Computation of Taxable Income 


| Paras, 110.1(1)(a) to (c) substituted by 1994, c. 7, Sch. I] (1991, c. 49), s. 79, applicable 
after December 11, 1988. Paras. (a) to (c) formerly read: 


(a) the total of gifts made by the corporation in the year (and in the 5 immedi- 
ately preceding taxation years to the extent of the amount thereof that was not 
deducted in computing its taxable income for any preceding taxation year) to 


(i) registered charities, 
(ii) registered Canadian amateur athletic associations, | 


(iii) housing corporations resident in Canada and exempt from tax under this 
Part by paragraph 149(1)(i), 


(iv) Canadian municipalities, 
(v) the United Nations or agencies thereof, 


(vi) universities outside Canada prescribed to be universities the student 
body of which ordinarily includes students from Canada, and 


(vii) charitable organizations outside Canada to which Her Majesty in right 
of Canada has made a gift during’ the corporation’s taxation year or the 12 
months immediately preceding that taxation year, 


not exceeding 20% of its income for the year computed without reference to 
subsection 137(2); 


(b) the total of gifts made by the corporation in the year (and in the 5 immedi- 
ately preceding taxation years to the extent of the amount thereof that was not 
deducted in computing its taxable income for any preceding taxation year) to Her 
Majesty in right of Canada and Her Majesty in right of the provinces, not ex- 
ceeding the amount remaining, if any, when the amount deducted for the year 
under paragraph (a) by the corporation is deducted from its income for the year; 
and 


(c) the total of gifts (other than gifts in respect of which amounts are or were 
deducted under paragraph (a) or (b)) of objects that the Canadian Cultural Pro- 
perty Export Review Board has determined meet all of the criteria set out in 
paragraphs 29(3)(b) and (¢) of the Cultural Property Export and Import Act, 
which gifts were made by the corporation in the year (and in the 5 immediately 
| preceding taxation years to the extent of the amount thereof not deducted under 
this Act in computing its taxable income for any preceding taxation year) to in- 
stitutions or public authorities in Canada that were, at the time the gifts were 
made, designated under subsection 32(2) of that Act either generally or for a 
purpose related to those objects, not exceeding the amount remaining, if any, 
when the amounts deducted for the year under paragraphs (a) and (b) by the 
corporation are deducted from its income for the year. 


tegulations: 3503, Sch. VIII (prescribed universities outside Canada). 


iterpretation Bulletins: IT-110R3: Gifts and official donation receipts; IT-151R5; 
‘cientific research and experimental development expenditures: IT-226R: Gift to a 
aarity of a residual interest in real property or an equitable interest in a trust; IT- 
'44R3: Gifts of life insurance policies as charitable donations; IT-288R2: Gifts of capi- 
| properties to a charity and others; IT-297R2: Gifts in kind to charity and others; IT- 
35R2: Disposition of an income interest in a trust; IT-407R4: Dispositions of cultural 
‘operty to designated Canadian institutions. 


iformation Circulars: 84-3R5: Gifts to certain charitable organizations outside 
anada. 


dvance Tax Rulings: ATR-63: Donations to agents of the Crown. 


arms: RC4142: Tax advantages of donating to a charity [guide]; T2 SCH 2: Charita- 
° donations and gifts; T1236: Qualified donees worksheet. 


". Technical News: 17 (loan of property as a gift). 


*gistered Charities Newsletters: See under 118.1(1)“total charitable gifts”. 


1) Limitation on deductibility — For the purpose of deter- 
ining the amount deductible under subsection (1) in computing a 
Tporation’s taxable income for a taxation year, 


(a) an amount in respect of a gift is deductible only to the extent 
that it exceeds amounts in respect of the gift deducted under that 
Subsection in computing the corporation’s taxable income for 
preceding taxation years; and 


_(b) no amount in respect of a gift made ina particular taxation 
year is deductible under any of paragraphs (1)(a) to: (d)-until 
amounts deductible under that paragraph in respect of gifts made 

in taxation years preceding the particular year have been 
deducted. 


lated Provisions: 118.1(2.1) — Ordering rule parallel to 110.1(1.1)(b). 


) tory: Subsec. 110.1(1.1) added by 1998, c. 19, subsec. 20(1), applicable to taxation 
(8 that begin after 1996. 
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S. 110.1(2) 


(1.2) Where control acquired — Notwithstanding - paragraph 
88(1)(e.6), if control of a particular corporation is acquired at any 
time by a person or group of persons, 


(a) no amount is deductible under any of paragraphs (1)(a) to (d) 

in computing any corporation’s taxable income for a taxation 

year that ends on or after that time in respect of a gift made by 
_ the particular corporation before that time; and 


(b) no amount is deductible under any of paragraphs (1)(a) to (d) 
in computing any corporation’s taxable income for a taxation 
year that ends on or after that time in respect of a gift made by 
any corporation on or after that time if the property that is the 
subject of the gift was acquired by the particular corporation 
under an arrangement under which it was expected that control 
of the particular corporation would be so acquired by a person or 
group of persons, other than a qualified donee that received the 
gift, and the gift would be so made. 


Related Provisions: 111(4), (5) — Change of control rules for losses: 256(6)+(9) = 
Whether. control acquired. 


History: Subsec. 110.1(1.2) added by 2005, 'c. 19, 's. 19, applicable in respect of gifts 
made after March 22, 2004. 


(2) Proof of gift — A gift shall not be included for the purpose of 
determining a deduction under subsection (1) unless the making of 


Part 2 — technical), 


= Subs 
2) to read as 


above, applica- 


# 


6) of the Regulations be amended 
red organization in respect of 

bed, a description and the 
e gift. 


48(31) and’ 32) re- 


35011), 1.) ne @ of 


These am ments to subsection 4 10.1@) a 
c| de after December 20, 2002. 


ations are to be effective in respect of 


(a) a receipt for the gift that contains prescribed information; 


(b) in the case of a gift described in paragraph (1)(c), the certifi- 
cate issued under subsection 33(1) of the Cultural Property Ex- 
port and Import Act, and See: 


(c) in the case of a gift described in paragraph (1)(d), both certif- 
icates referred to in that paragraph. ~ | 


Related Provisions: 118.1(2) — Parallel rule for individuals; 149.1(1)disbursement 
quota” A — Charity must spend 80% of gifts on Charitable purposes; 188 — Revoca- 
tion tax where registration of charity is revoked; 248(30)—(33) —. Determination of eli- 
gible amount; 248(41) — Donation value deemed nil if taxpayer does not inform donee 
of circumstances requiring reduction. 


History: Subsec. 110.1(2) amended by 2001, c. 17, subsec. 85(2), applicable in respect 
of gifts made after February 27, 2000, except that it shall be read without reference to 
para. (b) in respect of gifts made before December 21, 2000. The subsec. formerly 
read: 


(2) A gift shall not be included for the purpose of determining a deduction under 
subsection (1) unless the making of the gift is proven by filing with the Minister 
a receipt therefor that contains prescribed information, 


Regulations: 3500-3502 (prescribed information). 
Advance Tax Rulings: ATR-63: Donations to agents of the Crown. 


Forms: T2 SCH 2: Charitable donations and gifts; RC4108: Registered charities and 
the Income Tax Act [guide]. 


S. 110.1(3) 


(3) Gifts of capital property — Where at any time 
(a) a corporation makes a gift of 
(i) capital property to a donee described in paragraph (1)(a), 
(b) or (d), or 
(ii) in the case of a corporation not resident in Canada, real 
property situated in Canada to a prescribed donee who pro- 
vides an undertaking, in a form satisfactory to the Minister, 
to the effect that the property will be held for use in the pub- 
lic interest, and 
(b) the fair market value of the property at that time exceeds its 
adjusted cost base to the corporation, 
such amount, not greater than the fair market value otherwise deter- 
mined and not less than the adjusted cost base to the corporation of 
the property at that time, as the corporation designates in its return 
of income under section 150 for the year in which the gift is made 
is, if the making of the gift is proven by filing with the Minister a 
receipt containing prescribed information, deemed to be its pro- 
ceeds of disposition of the property and, for the purposes of subsec- 
tion (1), the fair market value of the gift made by the corporation. 


Proposed Amendment — 110.1(2.1), (3) 


(2.1) Where subsection (3) applies — Subs 
in circumstances where - 
(a) a corporation makes a 


atisfactory 
ll be held — 


. 


roperty will 


ffect that | 


therwise determined 


e, the adjusted cost t 
tion of the property immediately before that time. 
Related Provisions: 118.1(5.4) — Parallel rule for individuals; 

Value of gift limited to cost if acquired within 3 years or as tax s 

(3) Gifts of capital property — If this subsection applies in re- 
spect of a gift by a corporation of property, and the corporation 
designates an amount in respect of the gift in its return of income 
under section 150 for the year in which the gift is made, the 
amount so designated is deemed to be its proceeds of disposition 
of the property and, for the purpose of subsection 248(31), the fair 
market value of the gift, but the amount so designated may not 
exceed the fair market value of the property otherwis mined 


and may not be less than the greater of o 
(a) in the case of a gift made after December 20, 2002, the 
amount of the advantage, if any, in respect of the gift, and 


(b) the amount determined under subp ragraph (2 1)(b)@)_or 


(ii), as the case may be, in respect of the property. 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
101(8), will add subsec. 110.1(2.1) and amend subsec. (3) to read as above, applica- 
ble to gifts made after 1999 except that, for gifts made after 1 99 and before Decem- 
ber 21, 2002, the expression “subsection 248(30)” in subsec. 110.1(3) shall be read 


Income Tax Act, Part I 


ear (determi 
ect of the prop 


Letter from Dept. of Finance, February 15, 2000: See unde 
Related Provisions: 248(35){ Value of gift limited to cost if 
within 3 years or as tax shelter. _ - - :  . 


Related Provisions: 118.1(6) — Parallel rule for individuals; 248(32) — Determine 
tion of amount of advantage. 
History: The closing words of subsec. 110.1(3) amended by 2001, c. 17, subsec 
85(3), applicable in respect of gifts made after February 27, 1995. The closing worc 
formerly read: 
such amount, not greater than the fair market value and not less than the ad- 
justed cost base to the corporation of the property at that time, as the corporation 
designates in its return of income under section 150 for the year in which the gift 
is made shall, if the making of the gift is proven by filing with the Minister a) 
receipt containing prescribed information, be deemed to be its proceeds of dispo- 
sition of the property and, for the purposes of subsection (1), the fair market) 
value of the gift made by the corporation. | 
Subpara. 110.1(3)(a)(i) amended by 1996, c. 21, subsec. 20(2), applicable to gifts ma. 
after February 27, 1995. The subpara. formerly read: 
(i) capital property to a donee described in paragraph (1)(a) or (b), or 
That portion of subsec. 110.1(3) following para. (b) amended by 1994, c. 7, Sch. V 
(1993, c. 24), s. 46, applicable to gifts made after December 11, 1988. That porti 
formerly read: 
such amount, not greater than the fair market value and not less than the ad: 
justed cost base to the corporation of the property at that time, as is designatec 
by the corporation in its return of income under section 150 for the year in whict 
the gift is made shall, if payment thereof is proven by filing with the Minister ¢ 
receipt containing prescribed information, be deemed to be its proceeds of dispo | 
sition of the property and the amount of the gift made by the corporation. 


Regulations: 3500 to 3502 (prescribed information); 3504 (prescribed donee). 


Interpretation Builetins: IT-288R2: Gifts of capital properties to a charity 7 
others. 


(4) Gifts made by partnership — Where a corporation is, at 1 
end of a fiscal period of a partnership, a member of the partnersh 
its share of any amount that would, if the partnership were a pers. 


be a gift made by the partnership to any donee shall, for the p_ 


for the purpose of the deduction 
110.101). / 


poses of this section, be deemed to be a gift made to that donee | 
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_ the corporation in its taxation year in which the fiscal period of the 
_ partnership ends. 


Proposed Amendment — 110.1(4 


(4) Gifts made by partnership — If at the end of a fiscal pe- 
_tiod of a partnership a corporation is a member of the partnership, 
its share of any amount that would, if the partnership were a per- 
Son, be the eligible amount of a gift made by the partnership to 
any donee is, for the p of this section, de 
i to that donee by th 


eligible amount of a g 
its taxation year in which th 
Application: The July 18, 2005 draft legislation (Part 2 — technic. 
1010), will amend subsec. 110.1(4) to read as above, applicable to gifts 
Technical Notes: Subsection 110.1(4) allows the attribution 
‘Partnership to its corporate members, according to each m 
‘nership. Subsection 110.1(4) is amended, consequential t 
ection 248(31), in respect of gifts made by a partnership 
to refer to the “eligible amount” of a gift made because 
ship in a partnership. _ 


Related Provisions: 53(2)(c)(iii) — Deduction from ACB of partnership interest; 
'118.1(8) — Parallel rule for individuals: 248(30)-(33) — Determination of eligible 


‘amount. 


(5) Ecological gifts — For the purposes of applying subpara- 
graph 69(1)(b)(ii), this section and section 207.31 in respect of a 
gift described in paragraph (1)(d) that is made by a taxpayer, the 
amount that is the fair market value (or, for the purpose of subsec- 
tion (3), the fair market value otherwise determined) of the gift at 
the time the gift was made and, subject to subsection (3), the tax- 
payer’s proceeds of disposition of the gift, is deemed to be the 
amount determined by the Minister of the Environment to be 


(a) where the gift is land, the fair market value of the gift; or 


(b) where the gift is a servitude, covenant or easement to which 
land is subject, the greater of 


Proposed Amendment — 110.1(5)(b) opening — 
: eds : 
_(b) where the gift is a covenant or an easement 
subject or, in the case of land in the Province 
servitude, the greaterof _ 
lication: The July 18, 2005 draft legislation (Part 
10), will amend the opening words of para. 110.1( 
to gifts made after December 20, 2002. _ 
nical Notes: Subsection 110.1(5) provides that the air m 
ecologically sensitive land (or a covenant, easement or servitude 
)gically sensitive land) is deemed to be the amount determined 
ie Environment. Paragraph 110.1(5)(b) provides that the amount 
‘spect of a covenant, easement or servitude will not be considered 
eerease in value of the subject land that resulted from the ma 


"© Civil Code of Quebec. : 


agraph 110.1(5)(b) is amended to clarify its application to “real servitudes” under 


(i) the fair market value otherwise determined of the gift, and 


(1i) the amount by which the fair market value of the land is 
reduced as a result of the making of the gift. 


elated Provisions: 43(2) — calculation for 110.1(5) also applies for determining 
pital gain or loss on disposition; 118.1(12) — Parallel rule for individuals. 


‘story: Subsec. 110.1(5) amended by 2001, c. 17, subsec. 85(5), applicable in respect 
_ gifts made after February 27, 2000. The subsec. formerly read: 


] 


(5) For the purposes of applying subparagraph 69(1)(b)(ii), section 207.31 and 
this section in respect of a gift described in paragraph (1)(d) that is made by a 
taxpayer and that is a servitude, covenant or easement to which land is subject, 
the greater of 


(a) the fair market value otherwise determined of the gift, and 


(b) the amount by which the fair market value of the land is reduced as a 
result of the making of the gift 


is deemed to be the fair market value (or, for the purpose of subsection (3), the 
fair market value otherwise determined) of the gift at the time the gift was made 
} and, subject to subsection (3), to be the taxpayer’s proceeds of disposition of the 
| gift. 
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Subsec. 110.1(5) amended by the said c, 17, subsec. 85(4), applicable in respect of gifts 
made after February 27, 1995 and before February 28, 2000. The subsec. formerly 
read: 


(5) For the purposes of paragraph (1)(d) and section 207.31, the fair market value 
of a gift of a servitude, a covenant or an easement to which land is subject is 
deemed to be the greater of its fair market value otherwise determined and the 
amount by which the fair market value of the land is reduced as a consequence of 
the making of the gift. 


Subsec. 110.1(5) added by 1998, c. 19, subsec. 20(2), applicable to gifts made after 
February 27, 1995 


(6) Non-qualifying securities — Subsections 118.1(13), and 
(14) and (16) to (20) apply to a corporation as if the references in 
those subsections to an individual were read as references to a cor- 
poration and as if a non-qualifying security of a corporation in- 
cluded a share (other than a share listed on a prescribed stock ex- 
change) of the capital stock of the corporation. 

Related Provisions: 40(1.01) — Capital gains reserve on disposition of non-qualify- 
ing security; 88(1)(e.61) — Winding-up of subsidiary — gift deemed made by parent 
corporation; 110.1(7) — Where corporation ceases to exist after making donation of 
non-qualifying securities; 118.1(18) — Definition of non-qualifying security. 
History: Subsec. 110.1(6) added by 1998, c. 19, subsec. 20(2), applicable after July 
1997. 


Regulations: 3200 (prescribed stock exchange). 


(7) Corporation ceasing to exist — If, but for this subsection, a 
corporation (other than a corporation that was a predecessor corpo- 
ration in an amalgamation to which subsection 87(1) applied or a 
corporation that was wound up in a Wwinding-up to which subsection 
88(1) applied) would be deemed by subsection 118.1(13) to have 
made a gift after the corporation ceased to exist, for the purpose of 
this section, the corporation is deemed to have made the gift in its 
last taxation year, except that the amount of interest payable under 
any provision of this Act is the amount that it would be if this sub- 
section did not apply to the gift. 

History: Subsec. 110.1(7) added by 1998, c. 19, subsec. 20(2), applicable after July 
LOO 

Definitions [s. 110.1]: “adjusted cost base” — 54, 248(1); “advantage” — 248(32); 
“amount” — 248(1); “Canada” — 255, Interpretation Act 35(1); “capital property” — 
54, 248(1);. “corporation” — 248(1), Interpretation Act 35(1); “depreciable pro- 
perty” — 13(21), 248(1); “eligible amount” — 248(31), (41); “fair market value” — 
110.1(5), 118.1010), 248(35); “fiscal period” — 249(2)(b), 249.1: “Her Majesty” — In- 
terpretation Act 35(1); “immovable” — Quebec Civil Code art. 900-907; “Min- 
ister” — 248(1); “person”, “prescribed”, “property” — 248(1); “province” — Interpre- 
tation Act 35(1); “qualified donee’ — 149.1(1), 248(1); “real servitude” — Quebec 
Civil Code art. 1177; “registered Canadian amateur athletic association”, “registered 
charity” — 248(1); “resident in Canada” — 250; “taxable income” — 2(2), 248(1); 
“taxation year” — 249; “‘undepreciated capital cost” — 13(21), 248(1); “written” — In- 
terpretation Act 35(1) [“writing”). 


110.2 [Lump-sum averaging] — (1) Definitions — The defini- 
tions in this subsection apply in this section and section 120.31. 


“eligible taxation year”’, in respect of a qualifying amount received 
by an individual, means a taxation year 


(a) that ended after 1977 and before the year in which the indivi- 
dual received the qualifying amount; 


(b) throughout which the individual was resident in Canada; 


(c) that did not end in a calendar year in which the individual 
became a bankrupt; and 


(d) that was not included in an averaging period, within the 
meaning assigned by section 119 (as it read in its application to 
the 1987 taxation year), pursuant to an election that was made 
and not revoked by the individual under that section. 


“qualifying amount” received by an individual in a taxation year 
means an amount (other than the portion of the amount that can 
reasonably be considered to be received as, on account of, in lieu of 
payment of or in satisfaction of, interest) that is included in comput- 
ing the individual’s income for the year and is 


(a) an amount 


(i) that is received pursuant to an order or judgment of a 
competent tribunal, an arbitration award or a contract by 


S. 110.2(1) qua 


which the payor and the individual terminate a legal proceed- 
ing, and 


(ii) that is 
(A) included in computing the individual’s income from 
an office or employment, or 


(B) received as, on account of, in lieu of payment of or in 
satisfaction of, damages in respect of the individual’s loss 
of an office or employment, 


(b) a superannuation or pension. benefit (other than a benefit re- 
ferred to in clause 56(1)(a)(i)(B)) received on account of, in lieu 
of payment of or in satisfaction of, a series of periodic payments 
(other than payments that would have otherwise been made in 
the year or in a subsequent taxation year), 


(c) an amount described in paragraph 6(1)(f), subparagraph 
56(1)(a)(iv) or paragraph 56(1)(b), or 


(d) a prescribed amount or benefit, 


except to the extent that the individual may deduct for the year an 
amount under paragraph 8(1)(b), (n) or (n.1), 60(n) or (0.1) or 
110(1)(f) in respect of the amount so included. 


“specified portion”, in relation to an eligible taxation year, of a 
qualifying amount received by an individual means the portion of 
the qualifying amount that relates to the year, to the extent that the 
individual’s eligibility to receive the portion existed in the year. 


Related Provisions: 120.31(1) — Definitions apply to 120.31. 


(2) Deduction for lump-sum payments — There may be de- 
ducted in computing the taxable income of an individual (other than 
a trust) for a particular taxation year the total of all amounts each of 
which is a specified portion of a qualifying amount received by the 
individual in the particular year, if that total is $3,000 or more. 


Related Provisions: 120.31 — Tax payable for other years. 


History: S. 110.2 added by 2000, c. 19, s. 17, applicable to amounts received by an 
individual after 1994 (other than an amount in respect of which tax has been remitted to 
the individual under subsec. 23(2) of the Financial Administration Act) and, notwith- 
standing subsecs. 152(4) to (5) of the Income Tax Act, any assessment of the indivi- 
dual’s tax payable under that Act for any taxation year that ended before 1999 shall be 
made as is necessary to take into account the application of s. 110.2. 


Selected Cases [s. 110.2]: Coré v. R., {2002} 4 C.T.C. 2025 (TCC) (Provision 
intended to reduce anomalies in income and reference was to taxable income, not ad- 
justed income). 


Definitions [s. 110.2]: “amount”, “bankrupt” — 248(1); “eligible taxation year’ — 
110.2(1); “employment”, “individual”, “non-resident”, “office”, “prescribed” — 
248(1); “qualifying amount” — 110.2(1); “resident in Canada” — 250; “specified por- 
tion” — 110.2(1); “superannuation or pension benefit”, “taxable income” — 248(1); 
“taxation year’ — 249; “trust” — 104(1), 248(1), 248(3). 


Forms: T1198: Statement of qualifying retroactive lump-sum payment. 
110.3 [Repealed under former Act] 


110.4 [Repealed] 


History: S. 110.4 repealed by 2000, c. 19, s. 18, applicable to 1998 et seg. S. 110.4 
formerly read: 


110.4 (1) [Repealed under former Act] 


(2) Election — Where an individual files with the individual’s return under this 
Part for a taxation year ending before 1998 and throughout which the individual 
was resident in Canada an election in prescribed form on or before the day on or 
before which the individual was, or would have been if tax had been payable 
under this Part by the individual for the year, required to file a return of income 
under this Part for the year, there shall be added in computing the individual’s 
taxable income for the year the amount, if any, by which 


(a) such portion of the individual’s accumulated averaging amount at the end 
of the immediately preceding taxation year as is specified by the individual 
in the election 


exceeds 


(b) the total of amounts that would be the individual’s farm loss or non- 
capital loss for the year if the amount determined for B in the definition 
“farm loss” or for C in the definition “non-capital loss” in subsection 111(8) 
were zero. 


(3) [Repealed under former Act] 
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(4) Death of a taxpayer — For the purposes of subsection (2), where an indivi- 
dual was resident in Canada throughout the period beginning on the first day of 
the taxation year in which the individual died and ending at the time of the indi- 
vidual’s death, the individual shall be deemed to have been resident in Canada 
throughout that year. 
(5) Exception — Subsection (2) does not apply with respect to a return of in- 
come filed under subsection 70(2) or 150(4) or paragraph 104(23)(d). 
(6) [Repealed under former Act] 
(6.1) Revocation of election — An election filed by an individual under sub- 
section (2) for a taxation year may be revoked, 
(a) where the individual died in the year in which the election was filed, by 
the individual or the individual’s legal representative filing with the Minister 
a notice of revocation in writing not later than the day on or before which the 
individual’s return of income for the year of death is required to be filed, or 
would be required to be filed if tax under this Part were payable for the year 
of death; and 
(b) in any other case, by the individual or the legal representative filing with 
the Minister a notice of revocation in writing not later than the 30th day 
following the day of mailing of a notice of assessment of an amount payable 
by the individual under this Part for the year. 
(7) [Repealed under former Act] 
(8) Accumulated averaging amount — In this section and section 120.1, the 
accumulated averaging amount of an individual 
(a) at the end of any taxation year before 1998 (other than a taxation year in 
which the individual dies) is the product obtained when 
(i) the amount, if any, by which 
(A) the individual’s accumulated averaging amount at the end of the 
immediately preceding taxation year 
exceeds 
(B) the amount specified under subsection (2) by the individual in 
the individual’s election for the year 
is multiplied by 


(ii) the ratio (adjusted in such manner as may be prescribed and rounded 
to the nearest one-thousandth or, where the ratio is equidistant from two 
consecutive one-thousandths, to the higher thereof) that the Consumer 
Price Index of the 12 month period that ended on September 30 of that 
year bears to the Consumer Price Index for the 12 month period that 
ended on September 30 of the immediately preceding year; 


(b) at the end of the taxation year before 1998 and in which the individuals 
dies is 
(i) nil, where the individual’s tax payable under this Part for the year is 
computed under section 119, or 
(ii) the amount determined under subparagraph (a)(i) for the year, in any 
other case; and 
(c) at any time after 1997 is nil. 


Subpara. 110.4(8)(b)(ii) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 80, to substi- | 
tute “subparagraph (a)(i)” for “paragraph (a)”, applicable to 1988 et seq. 


110.5 Additions for foreign tax deductions — There shall be 
added to a corporation’s taxable income otherwise determined for a 
taxation year such amount as the corporation may claim to the ex- 
tent that the addition thereof | 


(a) increases any amount deductible by the corporation under 
subsection 126(1) or (2) for the year; and 
(b) does not increase an amount deductible by the corporation 


under any of sections 125, 125.1, 127, 127.2 and 127.3 for the 
year. 


Related Provisions: 111(8)‘non-capital loss”B — Carryforward of amount deter- 
mined under 110.5; 115(1)(a)(vii) — Parallel rule for authorized foreign bank. 
Definitions [s. 110.5]: “amount” — 248(1); “corporation” — 248(1), Interpretatior 
Act 35(1); “taxable income” — 2(2), 248(1); “taxation year” — 249. 


Interpretation Bulletins [s. 110.5]: IT-232R3: Losses — their deductibility in the 
loss year or in other years; IT-270R3: Foreign tax credit; IT-302R3: Losses of a corpo 
ration — the effect that acquisitions of control, amalgamations, and windings-up havi 
on their deductibility — after January 15, 1987. 


110.6 (1) [Capital gains exemption — ] Definitions — For the 
purposes of this section, 


“annual gains limit’? of an individual for a taxation year means thi 
amount determined by the formula 


aR 
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where 
A is the lesser of 


(a) the amount determined in respect of the individual for the 
year under paragraph 3(b) in respect of capital gains and cap- 
ital losses, and 


(b) the amount that would be determined in respect of the 
individual for the year under paragraph 3(b) in respect of 
capital gains and losses if the only properties referred to in 
that paragraph were qualified farm properties disposed of by 
the individual after 1984 and qualified small business corpo- 
ration shares disposed of by the individual after June 17, 
1987, and 


B is the total of 
(a) the amount, if any, by which 


(i) the individual’s net capital losses for other taxation 
years deducted under paragraph 111(1)(b) in computing 
the individual’s taxable income for the year 


exceeds 


(ii) the amount, if any, by which the amount determined 
in respect of the individual for the year under paragraph 
3(b) in respect of capital gains and capital losses exceeds 
the amount determined for A in respect of the individual 
for the year, and 


(b) all of the individual’s allowable business investment 
losses for the year; 


Related Provisions: 110,6(13) — Meaning of “amount determined under para. 
3(b)”; 257 — Formula cannot calculate to less than zero. See also at end of s. 110.6. 


History: Para. (b) of the description of A in the definition “annual gains limit” in 
subsec. 110.6(1) amended by 1995, c, 3, subsec. 32(2), applicable to 1994 et seq. ex- 
cept that, for the 1994 and 1995 taxation years, it shall be read as follows: 


(b) the amount that would be determined in respect of the individual for the year 
under paragraph 3(b) in respect of capital gains and capital losses if 


(i) the only properties referred to in paragraph 3(b) were properties disposed 
of by the individual after 1984 and, except where the property was at the 
time of the disposition a qualified small business corporation share or quali- 
fied farm property of the individual, before February 23, 1994, 


(i.1) no amount were included under paragraph 3(b) in respect of 


(A) a taxable capital gain of the individual that resulted from an election 
made under subsection (19) by a personal trust unless the individual was 
a beneficiary under the trust on February 22, 1994, and 


(B) that portion of a taxable capital gain referred to in clause (A) that 
can reasonably be regarded as being in respect of an amount that is in- 
cluded in computing the individual’s income because of an interest in 
the trust that was acquired by the individual after February 22, 1994, 


(1.2) except for the purpose of determining the individual’s share of a taxable 
capital gain of a partnership for its fiscal period that includes February 22, 
1994 or a taxable capital gain of the individual resulting from a designation 
made under section 104 by a trust for its taxation year that includes that day, 
in determining the individual’s taxable capital gain for the 1995. taxation 
year from the disposition of a property (other than a qualified small business 
corporation share or qualified farm property), this Act were read without 
reference to subparagraphs 40(1)(a)(ii) and 44(1)(e)(ii), and 


(ii) the individual’s capital gains and capital losses for the year from disposi- 
tions of non-qualifying real property of the individual were equal to the indi- 
vidual’s eligible real property gains and eligible real property losses, respec- 
tively, for the year from those dispositions, and 


ara. (b) of the description of A formerly read: 


(b) the amount that would be determined in respect of the individual for the year 
under paragraph 3(b) in respect of capital gains and capital losses if 


(i) the only properties referred to in paragraph 3(b) were properties disposed 
of by the individual after 1984, and 


(ii) the individual’s capital gains and capital losses for the year from disposi- 
tions of non-qualifying real property of the individual were equal to the indi- 
vidual’s eligible real property gains and eligible real property losses, respec- 
tively, for the year from those dispositions, and 
Annual gains limit” in subsec, 110.6(1) amended by 1994, c. 7, Sch. VIII (1993, c. 
1), subsec. 47(1), applicable (as amended by 1994, c. 21, subsec. 50(6)) to 1985 er 
4. xcept that in its application to the 1985 to 1991 taxation years para. (b) of the 
‘scription of A shall be read as follows: 


(b) the amount that would be determined in respect of the individual for the year 
under paragraph 3(b) in respect of capital gains and capital losses if the only 


S. 110.6(1) cum 


properties referred to in paragraph 3(b) were properties disposed of by the indivi- 
dual after 1984, and 


That definition formerly read: 
“annual gains limit” of an individual for a taxation year means the amount, if 
any, by which 


(a) the amount that would be determined in respect of the individual for the 
year under paragraph 3(b)'in respect of capital gains and capital losses if the 
only properties referred to in that paragraph were properties disposed of by 
the individual after 1984 


exceeds the total of 


(b) the amount of the individual’s net capital losses for other taxation years 
deducted in computing the individual’s taxable income for the year under 
paragraph 111(1)(b), and 
(c) the total of all the individual’s allowable business investment losses for 
the year; 
Interpretation Bulletins: IT-236R4: Reserves — disposition of capital property 
(archived). 


Forms: See list at end of s. 110.6. 
“child” has the meaning assigned by subsection 70(10); 


“cumulative gains limit” of an individual at the end of a taxation 
year means the amount, if any, by which 


(a) the total of all amounts determined in respect of the indivi- 
dual for the year or preceding taxation years that end after 1984 
for A in the definition “annual gains limit” 


exceeds the total of 


(b) all amounts determined in respect of the individual for the 
year or preceding taxation years that end after 1984 for B in the 
definition “annual gains limit”, 

(c) the amount, if any, deducted under paragraph 3(e) in comput- 
ing the individual’s income for the 1985 taxation year, 


_(d) all amounts deducted under this section in computing the in- 
dividual’s taxable incomes for preceding taxation years, and 


(e) the individual’s cumulative net investment loss at the end of 
the year; 


History: The definition “cumulative gains limit” in subsec. 110.6(1) substituted by 
1994, c. 21, subsec. 49(1), applicable to 1985 et seg.; and, notwithstanding subsections 
152(4) to (5), such assessments and determinations in respect of any taxation years may 
be made as are necessary to give effect to the amended definition. That definition for- 
merly read: 


“cumulative gains limit” of an individual at the end of a taxation year means the 
amount, if any, by which 


(a) the total of all amounts each of which is 


(i) the amount determined in respect of the individual for the year or a 
preceding taxation year ending after 1987 for A in the definition “annual 
gains limit”, or 

(ii) the amount determined in respect of the individual for a preceding 
taxation year ending after 1984 and before 1988 under paragraph (a) of 
the definition “annual gains limit” as it read in its application to those 
years 


exceeds the total of 
(b) all amounts each of which is 


(i) the amount determined in respect of the individual for the year or a 
preceding taxation year ending after 1987 under paragraph (a) or (b) of 
the description of B in the definition “annual gains limit”, 
(i1) the amount determined in respect of the individual for a preceding 
taxation year ending after 1984 and before 1988 under paragraph (b) or 
(c) of the definition “annual gains limit” as it read in its application to 
those years, or 
(iii) an amount deducted under paragraph 3(e) by the individual for the 
individual’s 1985 taxation year, 
(c) all amounts deducted under this section in computing the individual’s 
taxable income for a preceding taxation year, and 
(d) the individual’s cumulative net investment loss at the end of the year; 
“Cumulative gains limit” in subsec. 110,6(1) amended by 1994, c. 7, Sch. VIII (1993, 
c. 24), subsec. 47(1), applicable to 1988 et seg. That definition formerly read: 
“cumulative gains limit” of an individual at the end of a taxation year means the 
amount, if any, by which 
(a) the total of all amounts each of which is the amount determined in re- 
spect of the individual for the year or a preceding taxation year ending after 
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1984 under paragraph (a) of the definition “annual gains limit” in this 
subsection 


exceeds the total of 


(b) the total of all amounts each of which is the amount determined in re- 
spect of the individual for the year or a preceding taxation year ending after 
1984 under paragraph (b) or (c) of the definition “annual gains limit” in this 
subsection or an amount deducted by the individual under paragraph 3(e) of 
the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, 
for the individual’s 1985 taxation year, 


(c) the total of all amounts each of which is an amount deducted by the 
individual under this section in computing the individual’s taxable income 
for a preceding taxation year, and 


(d) the individual’s cumulative net investment loss at the end of the year; 


Selected Cases [110.6(1)“cumulative gains limit”]; Hunter v. R., [1997] 3 
C.T.C. 3104 (TCC) (Minister entitled to take into account events in earlier years in 
determining cumulative gains limit). 


“cumulative net investment loss” of an individual at the end of a 
taxation year means the amount, if any, by which 


(a) the total of all amounts each of which is the investment ex- 
pense of the individual for the year or a preceding taxation year 
ending after 1987 


exceeds 


(b) the total of all amounts each of which is the investment in- 
come of the individual for the year or a preceding taxation year 
ending after 1987; 


Forms: 1936: Calculation of cumulative net investment loss. 


“eligible real property gain” — [Repealed] 


History: The definition “eligible real property gain” in subsec. 110.6(1) repealed by 
1995. c. 3, subsec. 32(1), applicable after 1995. The definition formerly read: 


“eligible real property gain” of an individual for a taxation year from a disposi- 
tion of a non-qualifying real property of the individual means the amount deter- 
mined by the formula 


where 
A is the individual’s capital gain for the year from the disposition, 


Bis the number of calendar months in the period that begins with the later of 
the calendar month in which the property was last acquired by the individual 
and January 1972 and ends with February 1992, and 


Cis the number of calendar months in the period that begins with the later of 
the calendar month in which the property was last acquired by the individual 
and January 1972 and ends with the calendar month in which the property 
was disposed of by the individual; 


“Eligible real property gain” added to subsec. 110.6(1) by 1994, c. 7, Sch. VIII (1993, 
c. 24), subsec. 47(6), applicable to 1992 et seq. 
“eligible real property loss” — [Repealed] 


History: The definition “eligible real property loss” in subsec. 110.6(1) repealed by 
1995, c. 3, subsec. 32(1), applicable after 1995. The definition formerly read: 


“eligible real property loss” of an individual for a taxation year from a disposi- 
tion of a non-qualifying real property of the individual means the amount deter- 
mined by the formula 


ioe) 


AK 
c 


where 
A is the individual’s capital loss for the year from the disposition, 


Bis the number of calendar months in the period that begins with the later of 
the calendar month in which the property was last acquired by the individual 
and January 1972 and ends with February 1992, and 


Cis the number of calendar months in the period that begins with the later of 
the calendar month in which the property was last acquired by the individual 
and January 1972 and ends with the calendar month in which the property 
was disposed of by the individual; 


“Eligible real property loss” added to subsec. 110.6(1) by 1994, c. 7, Sch. VIII (1993, 
c, 24), subsec. 47(6), applicable to 1992 et seg. 
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‘“Gnterest in a family farm partnership” of an individual (other 
than a trust that is not a personal trust) at any time means an interest 
owned by the individual at that time in a partnership where 


(a) throughout any 24-month period ending before that time, 
more than 50% of the fair market value of the property of the 
partnership was attributable to 


(i) property that was used by 
(A) the partnership, 
(B) the individual, 


(C) where the individual is a personal trust, a beneficiary © 
of the trust, 


(D) a spouse, common-law partner, child or parent of the 
individual or of a beneficiary referred to in clause (C), or 


(E) a corporation a share of the capital stock of which was 
a share of the capital stock of a family farm corporation 
of the individual, a beneficiary referred to in clause (C) or 
a spouse, common-law partner, child or parent of the indi- 
vidual or of a beneficiary referred to in clause (C), 


principally in the course of carrying on the business of farm- 
ing in Canada in which the individual, a beneficiary referred — 
to in clause (C) or a spouse, common-law partner, child or 
parent of the individual or of a beneficiary referred to in 
clause (C) was actively engaged on a regular and continuous | 
basis, 


(ii) shares of the capital stock or indebtedness of one or more. 
corporations all or substantially all of the fair market value of 
the property of which was attributable to properties described 
in subparagraph (ii1), or 

(iii) properties described in either subparagraph (i) or (ii), 
and 


(b) at that time, all or substantially all of the fair market value of 
the property of the partnership was attributable to 


(i) property that was used principally in the course of carry- 
ing on the business of farming in Canada by the partnership 
or a person referred to in subparagraph (a)(1), 


(ii) shares of the capital stock or indebtedness of one or more 
corporations described in subparagraph (a)(ii), or 


(iii) properties described in subparagraph (i) or (ii). 
Related Provisions: See Related Provisions at end of s. 110.6. 


History: The definition “interest in a family farm partnership” in subsec, 110.6(1); 
amended by 2001, c. 17, s. 242 and 2000, c. 12, Sch. 2, s. 8, to replace “spouse,” with 
“spouse, common-law partner,” applicable to 2001 et seg. except that, if a taxpayer and 
a person have jointly elected pursuant to s. 144 of 2000, c. 12 in respect of the 1998: 
1999 or 2000 taxation year, the amendment applies to the taxpayer and the person ir 
respect of the applicable taxation year and subsequent taxation years. 


“Interest in a family farm partnership” in subsec. 110.6(1) amended by 1994, c. 7, Sch 
VIII (1993, c. 24), subsec. 47(2), applicable to 1992 et seg. That definition formerly 
read: 


“interest in a family farm partnership” of an individual (other than a trust that is 
not a personal trust) at any time means an interest owned by the individual at that 
time in a partnership where, 


(a) throughout any 24-month period ending before that time, more than 50% — 


of the fair market value of the property of the partnership was attributable to 
property used by 


(i) the partnership, 
(ii) the individual, 
(iii) where the individual is a personal trust, a beneficiary of the trust, 


(iv) a spouse, child or parent of the individual or of a beneficiary reé- 
ferred to in subparagraph (iii), or 
(v) a corporation a share of the capital stock of which was a share of the 
capital stock of a family farm corporation of the individual, a benefici- 
ary referred to in subparagraph (ili) or a spouse, child or parent of the” 
individual or of such a beneficiary 
principally in the course of carrying on the business of farming in Canada in 
which the individual, a beneficiary referred to in subparagraph (iti) oF a 
spouse, child or parent of the individual or of such a beneficiary was actively | 
engaged on a regular and continuous basis, and t 
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(b) at that time, all or substantially all of the fair market value of the pro- 
perty of the partnership was attributable to property that has been used prin- 
cipally in the course of carrying on the business of farming in Canada by the 
partnership or a person teferred to in paragraph (a); 
“Interest in a family farm partnership” substituted by 1994, c. 7, Sch. II (1991, c. 49), 
-subsec. 81(1), applicable to 1988 er seg. That definition formerly read: 
“interest in a family farm partnership” of an individual (other than a trust that is 
not a personal trust) at any time means an interest owned by the individual at that 
time in a partnership all or substantially all of the property of which was, at that 
time, property used by 
(a) the partnership, 
(b) the individual, 
(c) where the individual is a personal trust, a beneficiary of the trust, 
(d) a spouse, child or parent of a person referred to in paragraph (b) or (c), or 


(€) a corporation, a share of the capital stock of which was a share of the 
capital stock of a family farm corporation of an individual referred to in 
paragraph (b), (c) or (d) 


throughout a period of at least 24 months before that time in the course of carry- 
ing on the business of farming in Canada in which any individual referred to in 
paragraph (b), (c) or (d) was actively engaged ona regular and continuous basis; 


“investment expense” of an individual for a taxation year means 
the total of 


(a) all amounts deducted in computing the individual’s income 
_ for the year from property (except to the extent that the amounts 
___ were otherwise taken into account in computing the individual’s 
investment expense or investment income for the year) other 
than any amounts deducted under 


(i) paragraph 20(1)(c), (d), (e), or (e.1) of this Act or para- 

graph 20(1)(k) of the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952, in respect of borrowed 
money that was used by the individual, or that was used to 
acquire property that was used by the individual, 


(A) to make a payment as consideration for an income- 
averaging annuity contract, 


(B) to pay a premium under a registered retirement sav- 
ings plan, or 

(C) to make a contribution to a registered pension plan or 
a deferred profit sharing plan, or 


(ii) paragraph 20(1)G) or subsection 65(1), 66(4), 66.1(3), 
66.2(2), 66.21(4) or 66.4(2), 


(b) the total of 


(i) all amounts deducted under paragraph 20(1)(c), (d), (e), 
(e.1), (f) or (bb) of this Act or paragraph 20(1)(k) of the In- 
come Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, in computing the individual’s income for the year from 
a partnership of which the individual was a specified member 
in the fiscal period of the partnership ending in the year, and 


(ii) all amounts deducted under subparagraph 20(1)(e)(vi) in 
computing the individual’s income for the year in respect of 
an expense incurred by a partnership of which the individual 
was a specified member in the fiscal period of the partnership 
ending immediately before it ceased to exist, 


(c) the total of 


(i) all amounts (other than allowable capital losses) deducted 
in computing the individual’s income for the year in respect 
of the individual’s share of the amount of any loss of a part- 
nership of which the individual was a specified member in 
the partnership’s fiscal period ending in the year, and 


(ii) all amounts each of which is an amount deducted under 
paragraph 111(1)(e) in computing the individual’s taxable in- 
come for the year, 
(d) 50% of the total of all amounts each of which is an amount 
- deducted under subsection 66(4), 66.1(3), 66.2(2), 66.21(4) or 
66.4(2) in computing the individual’s income for the year in re- 
Spect of expenses 


(i) incurred and renounced under subsection 66(12.6), 
(12.601), (12.62) or (12.64) by a corporation, or 
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(il) incurred by a partnership of which the individual was a 
specified member in the fiscal period of the partnership in 
which the expense was incurred, and 


(e) the total of all amounts each of which is the amount of the 
individual’s loss for the year from 


(1) property, or 
(ii) renting or leasing a rental property (within the meaning 
assigned by subsection 1100(14) of the Income Tax Regula- 


tions) or a property described in Class 31 or 32 of Schedule 
II to the Income Tax Regulations 


owned by the individual or by a partnership of which the indivi- 
dual was a member, other than a partnership of which the indivi- 
dual was a specified member in the partnership’s fiscal period 
ending in the year, and 


(f) the amount, if any, by which the total of the individual’s net 
capital losses for other taxation years deducted under paragraph 
111(1)(b) in computing the individual’s taxable income for the 
year exceeds the amount determined in respect of the individual 
for the year under paragraph (a) of the description of B in the 
definition “annual gains limit”; 


History: Subpara. (a)(ii) of the definition “investment expense”’ in subsec. 110.6(1) 
amended by 2001, c. 17, subsec. 86(1), to add reference to subsec. 66.21(4), applicable 
to taxation years that begin after 2000. 


Para. (d) of the definition “investment expense” in subsec. 110.6(1) amended by the 
said c. 17, subsec. 86(2), applicable to taxation years that begin after 2000. The para. 
formerly read: 


(d) 50% of the total of all amounts each of which is an amount deducted under 
subsection 66(4), 66.1(3), 66.2(2) or 66.4(2) in computing the individual’s in- 
come for the year in respect of expenses incurred and renounced under subsec- 
tion 66(12.6), (12.601), (12.62) or (12.64) by a corporation or incurred by a part- 
nership of which the individual was a specified member in the fiscal period of 
the partnership in which the expense was incurred, and 


Para. (d) of the definition “investment expense” in subsec. 110.6(1) amended by 1994, 
c. 8, s. 13, to add reference to subsec. 66(12.601), applicable to 1992 et seq. 


Para. (f) of “investment expense” in subsec. 110.6(1) added by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 47(3), applicable to 1992 er seq. 


Paras. (a), (b) of “investment expense” in subsec. 110.6(1) substituted by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 81(2), applicable to 1988 er seq. except that 


(a) para. (a) does not apply before 1989 to amounts deducted under para. 20(1)(a) 
in respect of a certified production (within the meaning assigned by subsec. 
1104(2) of the Regulations) of a taxpayer or a partnership that is property included 
in para. (n) in Cl. 12 of Sch. II to the Regulations, and 


(b) in its application to a taxpayer who so elects by notifying the Minister of Na- 
tional Revenue in writing before 1993, subpara. (a)(ii) shall, in respect of the tax- 
payer’s 1988 and 1989 taxation years, be read as follows: 


(ii) paragraph 20(1)(j), to the extent that the total of all amounts deducted 
under that paragraph by the taxpayer in the year or a preceding taxation year 
ending after 1987 exceeds the total of all amounts each of which is an 
amount that 


(A) was included in the taxpayer’s investment income for the taxpayer's 
1988 or 1989 taxation year, and 


(B) was included under subsection 15(2) in the taxpayer’s income for 
the taxpayer’s 1988 or 1989 taxation year, 


or subsection 65(1), 66(4), 66.1(3), 66.2(2) or 66.4(2), 
Paras. (a), (b) formerly read: 


(a) the total of all amounts each of which is an amount (other than an amount 
deducted under subsection 65(1), 66(4), 66.1(3), 66.2(2) or 66.4(2)) deducted in 
computing the individual’s income for the year from property, except to the ex- 
tent that the amount was included in computing the individual’s investment ex- 
pense for the year under paragraph (b), (c) or (e), 


(b) the total of all amounts each of which is an amount deducted under paragraph 
20(1)(c), (d), (e), (f) or (bb) of this Act or paragraph 20(1)(k) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, in computing the indi- 
vidual’s income for the year from a partnership of which the individual was a 
specified member in the fiscal period of the partnership ending in the year, 


Subpara. (c)(i) of “investment expense” in subsec. 110.6(1) substituted by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 81(3), applicable to 1988 et seg. Subpara. (c)(i) formerly 
read: 


(i) all amounts each of which is an amount deducted in computing the indivi- 
dual’s income for the year as the individual’s share of the amount of any loss of 
a partnership of which the individual was a specified member in the fiscal period 
of the partnership ending in the year, and 
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That portion of para. (e) of “investment expense” following subpara. (ii) in subsec. 
110.6(1) substituted by 1994, c. 7, Sch. I (1991, c. 49), subsec. 81(4), applicable to 
1988 et seq., except that the para. does not apply before 1989 to amounts deducted 
under para. 20(1)(a) in respect of a certified production (within the meaning assigned 
by subsec. 1104(2) of the Regulations) of a taxpayer or a partnership that is property 
included in para. (n) in Cl. 12 of Sched, II to the Regulations. That portion of para. (e) 
formerly read: 

owned by the individual or by a partnership of which the individual was a mem- 

ber, except to the extent that the amount was included in computing the indivi- 

dual’s investment expense for the year under paragraph (c); 


\.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


“investment income” of an individual for a taxation year means 
the total of 


(a) all amounts included in computing the individual’s income 
for the year from property (other than an amount included under 
subsection 15(2) or paragraph 56(1)(d) of this Act or paragraph 
56(1)(d.1) of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952), including, for greater certainty, any 
amount so included under subsection 13(1) in respect of a pro- 
perty any income from which would be income from property 
(except to the extent that the amount was otherwise taken into 
account in computing the individual’s investment income or in- 
vestment expense for the year), 


(b) all amounts (other than taxable capital gains) included in 
computing the individual’s income for the year in respect of the 
individual’s share of the income of a partnership of which the 
individual was a specified member in the partnership’s fiscal pe- 
riod ending in the year, including, for greater certainty, the indi- 
vidual’s share of all amounts included under subsection 13(1) in 
computing the income of the partnership, 


(c) 50% of all amounts included under subsection 59(3.2) in 
computing the individual’s income for the year, 


(d) all amounts each of which is the amount of the individual’s 
income for the year from 


(i) a property, or 


(ii) renting or leasing a rental property (within the meaning 
assigned by subsection 1100(14) of the Income Tax Regula- 
tions) or a property described in Class 31 or 32 of Schedule 
II to the Income Tax Regulations 


owned by the individual or by a partnership of which the indivi- 
dual was a member (other than a partnership of which the indivi- 
dual was a specified member in the partnership’s fiscal period 
ending in the year), including, for greater certainty, any amount 
included under subsection 13(1) in computing the individual’s 
income for the year in respect of a rental property of the indivi- 
dual or the partnership or in respect of a property any income 
from which would be income from property, 


(e) the amount, if any, by which 


(i) the total of all amounts (other than amounts in respect of 
income-averaging annuity contracts or annuity contracts pur- 
chased under deferred profit sharing plans or plans referred 
to in subsection 147(15) as revoked plans) included under 
paragraph 56(1)(d) of this Act or paragraph 56(1)(d.1) of the 
Income Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952, in computing the individual’s income for the year 


exceeds 


(ii) the total of all amounts deducted under paragraph 60(a) 
in computing the individual’s income for the year, and 


(f) the amount, if any, by which the total of all amounts included 
under paragraph 3(b) in respect of capital gains and capital 
losses in computing the individual’s income for the year exceeds 
the amount determined in respect of the individual for the year 
for A in the definition “annual gains limit”; 


History: Para. (f) of “investment income” in subsec. 110.6(1) added by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 47(4), applicable to 1992 et seq. 


“Investment income” amended to substitute paras. (a) to (e) for (a) to (d) by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 81(5), applicable to 1988 ef seq. except that in its applica- 
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tion to a taxpayer who so elects by notifying the Minister of National Revenue in writ- 


| 


ing before 1993, para. (a) shall be read without reference to “subsection 15(2) or” in 


respect of the taxpayer’s 1988 and 1989 taxation years. Paras, (a) to (d) formerly read: 


(a) the total of all amounts included in computing the individual’s income for the 
year from property, including, for greater certainty, any amount included under: 
subsection 13(1) in respect of a property the income from which would be in- 
come from property, except to the extent that the amount was included in com- 
puting the individual’s investment income for the year under paragraph (b) or 
(d), 

(b) the total of all amounts each of which is an amount included in computing 
the individual’s income for the year as the individual’s share of the income of a 
partnership of which the individual was a specified member in the fiscal period 
of the partnership ending in the year, including, for greater certainty, the indivi- 
dual’s share of all amounts included under subsection 13(1) in computing the 
income of the partnership, 


(c) 50% of the total of all amounts included in computing the individual’s in- 
come for the year under subsection 59(3.2), and 


(d) the total of all amounts each of which is an amount included in computing 
the individual’s income for the year from 


(i) property, or 


(ii) renting or leasing a rental property (within the meaning assigned by sub- 
section 1100(14) of the Income Tax Regulations) or a property described in 
Class 31 or 32 of Schedule II to the Income Tax Regulations 


owned by the individual or by a partnership of which the individual was a mem- 
ber, except to the extent that the amount was included in computing the indivi- 
dual’s investment income for the year under paragraph (b), including, for greater 
certainty, any amount included under subsection 13(1) in computing the indivi- 
dual’s income for the year in respect of rental property or in respect of a property 
the income from which would be income from property, 


|.T. Application Rules: 69 (meaning of “chapter 148 Ot? 


“non-qualifying real property” — [Repealed] 
History: The definition “non-qualifying real property” in subsec. 110.6(1) repealed by 
1995, c. 3, subsec. 32(1), applicable after 1995. The definition formerly read: 


“non-qualifying real property” of an individual (other than a trust that is not a 
personal trust) means property disposed of after February 1992 by the individual, 
or a partnership any of the income of which is required to be included in comput- 


ing the income of the individual, that at the time of its disposition (in this defini- 


tion referred to as the “determination time’’) is 
(a) real property, other than 
(i) qualified farm property of the individual, 


(ii) real property owned by the individual or the individual’s spouse that 
was used 


(A) throughout that part of the 24-month period preceding the deter- 
mination time during which it was owned by the individual or the 
individual’s spouse, or | 


(B) throughout all or substantially all of the time in the period pre- 
ceding the determination time during which it was owned by the 
individual or the individual’s spouse, 


principally in an active business carried on by 
(C) the individual (otherwise than as a member of a partnership), 


(D) where the individual is a personal trust, a preferred beneficiary | 
(within the meaning assigned by subsection 108(1)) under the trust 
(otherwise than as a member of a partnership), 


(E) a spouse, child or parent of the individual or of a preferred bene- 
ficiary described in clause (D) (otherwise than as a member of a 
partnership), 


(F) a corporation (otherwise than as a member of a partnership) 
where shares representing all or substantially all of the fair market 
value of all the issued and outstanding shares of its capital stock 
were owned by one or more persons described in this subparagraph, 


(G) one or more persons as members of a partnership where inter- 
ests representing all or substantially all of the fair market value of 
all partnership interests in the partnership were owned by one oF 
more persons described in this subparagraph, or 


(H) a personal trust (otherwise than. as a member of a partnership) 
where interests representing all or substantially all of the fair market - 
value of all beneficial interests in the trust were owned by one OF | 
more persons described in this subparagraph, and 


(iii) real property of the partnership (except where the individual is a 
specified member of the partnership or, if a taxable capital gain of the ( 
individual’s spouse from the disposition of property of the partnership _ 
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would be a taxable capital gain of the individual, the individual’s spouse 
is a specified member of the partnership) that was used 
(A) throughout that part of the 24-month period preceding the deter- 
mination time during which it was property of the partnership, the 
individual or the individual’s spouse, or 


(B) throughout all or substantially all of the time in the period pre- 
ceding the determination time during which it was property of the 
partnership, the individual or the individual’s spouse, 


principally in an active business carried on by 
(C) the individual, 


(D) where the individual is a personal trust, a preferred beneficiary 
(within the meaning assigned by subsection 108(1)) under the trust, 


(E) a spouse, child or parent of the individual or of a preferred bene- 
ficiary described. in clause (D), 


(F) a corporation where shares representing all or substantially all of 
the fair market value of all the issued and outstanding shares of its 
capital stock were owned by one or more persons described in this 
subparagraph, or 


(G) a personal trust where interests representing all or substantially 
all of the fair market value of all beneficial interests in the trust 
were owned by one or more persons described in this subparagraph, 


(b) a share of the capital stock of a corporation (other than a qualified small 
business corporation share of the individual or a share of the capital stock of 
a family farm corporation of the individual) the fair market value of which is 
derived principally from real property, other than real property that was used 


(i) throughout that part of the 24-month period preceding the determina- 
tion time during which it was owned by the corporation or by persons 
described in any of clauses (a)(i1)(C) to (H), or 


(ii) throughout all or substantially all of the time in the period preceding 
the determination time during which it was owned by the corporation or 
by persons described in any of clauses (a)(ii)(C) to (H), 


principally in an active business carried on by the corporation or by persons 
described in any of clauses (a)(ii)(C) to (H), but not including a share of the 
capital stock of a corporation the fair market value of which is derived prin- 
cipally from real property owned by another corporation, a partnership or a 
trust, or any combination thereof, the shares of the capital stock of which, or 
the interests in which, as the case may be, would, if they were disposed of at 
the determination time by the individual, not be non-qualifying real property 
of the individual, 


(c) an interest in a partnership (other than an interest in a family farm part- 
nership of the individual) the fair market value of which is derived princi- 
pally from real property, other than real property that was used 


(i) throughout that part of the 24-month period preceding the determina- 
tion time during which it was property of the partnership or persons de- 
scribed in any of clauses (a)(i1)(C) to (H), or 


(ii) throughout all or substantially all of the time in the period preceding 
the determination time during which it was property of the partnership 
or persons described in any of clauses (a)(ii)(C) to (H), 


principally in an active business carried on by one or more persons as mem- 
bers of the partnership or by persons described in any of clauses (a)(ii)(C) to 
(H), but not including an interest in a partnership the fair market value of 
which is derived principally from real property owned by another partner- 
ship, a corporation or a trust, or any combination thereof, the shares of the 
capital stock of which or the interests in which, as the case may be, would, if 
they were disposed of at the determination time by the individual, not be 
non-qualifying real property of the individual. 

(d) an interest in a trust the fair market value of which is derived principally 
from real property, other than real property that was used 


(i) throughout that part of the 24-month period preceding the determina- 
tion time during which it was owned by the trust or persons described in 
any of clauses (a)(ii)(C) to (H), or 


(ii) throughout all or substantially all of the time in the period preceding 
the determination time during which it was owned by the trust or per- 
sons described in any of clauses (a)(ii)(C) to (H), 


principally in an active business carried on by the trust or by persons de- 
scribed in any of clauses (a)(ii)(C) to (H), but not including an interest in a 
trust the fair market value of which is derived principally from real property 
owned by another trust, a corporation or a partnership, or any combination 
thereof, the shares of the capital stock of which or the interests in which, as 
the case may be, would, if they were disposed of at the determination time 
by the individual, not be non-qualifying real property of the individual, or 


(e) an interest or an option in respect of property described in any of 
paragraphs (a) to (d), 


and, for the purposes of this definition, an “active business” carried on by a per- 
son at any time means any business carried on by the person at that time other 
han a business (other than a business carried on by a credit union or a business 
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of leasing property that is not real property) the principal purpose of which is to 
derive income from property (including interest, dividends, rents or royalties), 
unless the person or, where the person carries on the business as a member of a 
partnership, the partnership 


(f) employs in the business at that time more than 5 individuals on a full- 
time basis, or 


(g) in the course of carrying on the business has managerial, administrative, 
financial, maintenance or other similar services provided to it at that time 
and the person or partnership could reasonably be expected to require more 
than 5 full-time employees if those services had not been so provided; 
The closing words of paras. (b), (c) and (d) of the definition “non-qualifying real pro- 
perty” in subsec. 110.6(1) substituted by 1994, c. 21, subsecs. 50(2); (3) and (4), appli- 
cable to 1992 et seq. The closing words of those paras. formerly read: 


principally in an active business carried on by the corporation or by persons 
described in any of clauses (a)(ii)(C) to (H), 


principally in an active business carried on by one or more persons as members 
of the partnership or by persons described in any of clauses (a)(ii)(C) to (H), 


principally in an active business carried on by the trust or by persons described 
in any of clauses (a)(ii)(C) to (H), or 


“Non-qualifying real property” added to subsec. 110.6(1) by 1994, c. 7, Sch. VII 
(1993, ¢. 24), subsec. 47(6), applicable to 1992 et seq. 


Selected Cases [110.6(1)“non-qualifying real property”): Boudreau y. R., 
[1997] 2 C.T-C. 2489 (TCC) “One or-more persons described in this subparagraph” 
not restricted to related persons). 


“qualified farm property” of an individual (other than a trust that 
is not a personal trust) at any particular time means a property 
owned at that time by the individual, the spouse or common-law 
partner of the individual or a partnership, an interest in which is an 
interest in a family farm partnership of the individual or the indivi- 
dual’s spouse or common-law partner that is 


(a) real property that was used by 


Proposed Amendment — 110.6(1)“qualified farm 
_— property”(a) opening words) 


Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), s. 233, will 
amend the opening words of para. (a) of the definition “qualified farm property” in 
subsec. 110.6(1) by substituting “real or immovable property” for “real property”, to 
come into force on Royal Assent. _ — ===. 


Technical Notes: See under 12(4), 
(i) the individual, 


(11) where the individual is a personal trust, a beneficiary re- 
ferred to in paragraph 104(21.2)(b) of the trust, 


~ Proposed / mendment — 110.6(1)“qualified farm 
ea tener ea an a 
SE inance, AUgUSL AO. 2008. 


Thank you for your letter of February 10, 2003 regarding the definition “qualified farm 
property” in subsection 110.6(1) of the Income Tax Act (the Gace) Lapalovize for my 
delay in providing you with my comments. 


Subsection 110.6(2) of the Act provides t 
for capital gains realized on the dispositior 
farm property” is defined as real property 01 
spouse or a family farm partnership in which t e individual or spouse has an interest. 
Under paragraph (a) of that definition, the real property is required to have been used in 
a farming business by the individual, the individual’s spouse or any of their children, 
by a family farm corporation or family farm partnership in which the individual or the 
individual's spouse or any of their children has a share or interest or, where the indivi- 
dual is a personal trust, by a beneficiary of the. trust who is referred to in paragraph 
10421 2)tb) oF the Act) 4) a 

Your letter notes that in the case of a spousal trust, the only beneficiary that could be 
referred to graph 104(21.2)(b) is the spouse and only if the spouse did in fact 
encroach on capital and was designated an amount under that paragraph. This narrow 
definition of beneficiary would result in very few circumstances where the capital gains 
exemption is available to the trust on the day the spouse dies. The circumstances would 
include situations where a capital gain was designated to the spouse in a prior taxation 
year or if the trust used the land in the business of farming. 

In your letter, you have requested that subparagraph (a)(ii) of the definition “qualified 
farm property” be amended to refer to a beneficiary of the trust instead of a beneficiary 
referred to in paragraph 104(21.2)(b). 


Is an exemption of up to $500,000 
qualified farm property”. “Qualified 
vidual or an individual’s 
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(iii) a spouse, common-law partner, child or parent of a per- 
son referred to in subparagraph (i) or (ii), 


(iv) a corporation, a share of the capital stock of which is a 
share of the capital stock of a family farm corporation of an 
individual referred to in any of subparagraphs (i) to (ili), or 
(v) a partnership, an interest in which is an interest in a fam- 
ily farm partnership of an individual referred to in any of 
subparagraphs (i) to (ili), 
in the course of carrying on the business of farming in Canada 
and, for the purpose of this paragraph, property will not be con- 
sidered to have been used in the course of carrying on the busi- 
ness of farming in Canada unless 


(vi) the property or property for which the property was sub- 
stituted (in this subparagraph referred to as “the property”) 
was owned by a person who was the individual, a beneficiary 
referred to in subparagraph (ii) or a spouse, common-law 
partner, child or parent of the individual or of such a benefi- 
ciary, by a personal trust from which the individual acquired 
the property or by a partnership referred to in subparagraph 
(v) throughout the period of at least 24 months immediately 
preceding that time and 


(A) in at least 2 years while the property was so owned 
the gross revenue of such a person, or of a personal trust 
from which the individual acquired the property, from the 
farming business carried on in Canada in which the pro- 
perty was principally used and in which such a person or, 
where the individual is a personal trust, a beneficiary of 
the trust was actively engaged on a regular and continu- 
ous basis exceeded the income of the person from all 
other sources for the year, or 


(B) the property was used by a corporation referred to in 
subparagraph (iv) or a partnership referred to in subpara- 
graph (v) principally in the course of carrying on the busi- 
ness of farming in Canada throughout a period of at least 
24 months during which time the individual, a beneficiary 
referred to in subparagraph (ii) or a spouse, common-law 
partner, child or parent of the individual or of such a ben- 
eficiary was actively engaged on a regular and continuous 
basis in the farming business in which the property was 
used, or 
(vii) where the property is a property last acquired by the in- 
dividual or partnership before June 18, 1987, or after June 
17, 1987 under an agreement in writing entered into before 
that date, the property or property for which the property was 
substituted (in this subparagraph referred to as “the pro- 
perty”) was used by the individual, a beneficiary referred to 
in subparagraph (ii) or a spouse, common-law partner, child 
or parent of the individual or of such a beneficiary, a corpo- 
ration referred to in subparagraph (iv) or a partnership re- 
ferred to in subparagraph (v) or by a personal trust from 
which the individual acquired the property principally in the 
course of carrying on the business of farming in Canada 
(A) in the year the property was disposed of by the indivi- 
dual, or 
(B) in at least 5 years during which the property was 
owned by the individual, a beneficiary referred to in sub- 
paragraph (ii) or a spouse, common-law partner, child or 
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parent of the individual or of such a beneficiary, by a per- 
sonal trust from which the individual acquired the pro- 
perty or by a partnership referred to in subparagraph (vy), 
(b) a share of the capital stock of a family farm corporation of 
the individual or the individual’s spouse or common-law 
partner, 
(c) an interest in a family farm partnership of the individual or 
the individual’s spouse or common-law partner, or 
(d) an eligible capital property used by a person or partnership 
referred to in any of subparagraphs (a)(i) to (v), or by a personal 
trust from which the individual acquired the property, in the 


course of carrying on the business of farming in Canada and, for » 


the purpose of this paragraph, eligible capital property 


(i) will not be considered to have been used in the course of - 


carrying on the business of farming in Canada unless the 


conditions set out in subparagraph (a)(vi) or (vil), as the case 


may be, are met, and 


(ii) shall be deemed to include capital property to which par- - 


agraph 70(5.1)(b) or 73(3)(d.1) applies; 


Related Provisions: 14(1.1) — Eligible capital property inclusion deemed to be 
taxable capital gain for exemption purposes; 70(9.8) — Farm property used by corpora-_ 
tion or partnership; 80.03(8) — Deemed qualified farm property where capital gain » 


deemed on disposition following debt forgiveness; 108(1)“qualified farm property” — 
Definition applies to trusts; 248(5) — Substituted property. See also at end of s. 110.6. 


History: The definition “qualified farm property” in subsec. 110.6(1) amended by 
2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner’, and 


by Sch, 2, s. 8, to replace “spouse,”"with “spouse, common-law partner,”, applicable to | 
2001 et seq., in force July 31, 2000. See also the transitional rules reproduced in the’ 


History to 248(1)*common-law partner”. 

Those portions of para. (a) of “qualified farm property” preceding subpara. (1) and fol- 
lowing subpara. (v), and para. (d) in subsec. 110.6(1) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsecs. 81(6) to (8), applicable to 1988 et seq. Those portions and that 
para. formerly read: 


(a) real property used by 


in the course of carrying on the business of farming in Canada and, for the pur- 
poses of this paragraph, property will not be considered to have been used in the 
course of carrying on the business of farming in Canada at that time unless 


(vi) where the property is a property other than a property referred to in 
subparagraph (vii), the property or property for which the property was sub- 


stituted was used by a person or partnership referred to in any of subpara- | 
graphs (i) to (v) or by a personal trust from which the individual acquired the _ 


property in the course of carrying on the business of farming in Canada 
(A) in the year the property was disposed of by the individual, or 


(B) in at least five years during which the property was owned by an 
individual referred to in any of subparagraphs (i) to (iii), by a personal 
trust from which the individual acquired the property or by a partnership 
referred to in subparagraph (v), 
(vii) where the property is a property acquired by the individual or a partner- 
ship after June 17, 1987 otherwise than pursuant to an agreement in writing 
entered into on or before that date, the property or property for which the 
property was substituted was owned by an individual referred to in any of 
subparagraphs (i) to (iii), by a personal trust from which the individual ac- | 
quired the property or by a partnership referred to in subparagraph (v) 
throughout the period of at least 24 months immediately preceding that time 
and 


(A) in at least 2 years while the property was so owned, the gross Teve- ; 
nue of an individual referred to in any of subparagraphs (i) to (ii1) or ofa | 
personal trust from which the individual acquired the property from the 

farming business carried on in Canada in which the individual used the — 
property and in which the individual or, where the individual is a per 
sonal trust, a beneficiary of the trust was actively engaged on a regular 
and continuous basis exceeded the individual’s income from all other | 
sources for the year, or 


(B) the property was used by a corporation referred to in subparagraph | 
(iv) or a partnership referred to in subparagraph (v) in the course of car- ; 
rying on the business of farming in Canada throughout a period of at , 
least 24 months during which time an individual referred to in any of 
subparagraphs (i) to (iii) was actively engaged on a regular and continu- 
ous basis in the farming business in which the property was used, 
(d) an eligible capital property used by a person or partnership referred to in any 
of subparagraphs (a)(i) to (v) or by a personal trust from which the individual | 
acquired the property in the course of carrying on the business of farming in 


— 
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Canada and, for the purpose of this definition, eligible capital property will not 
be considered to have been used in the course of carrying on the business of 
farming in Canada unless the conditions set out in subparagraph (a)(vi) or (vii), 
as the case may be, are met: 
Selected Cases [110.6(1) “qualified farm Property”): Desrosiers (Succession de) 
-y. R., [2000] 3 C.T.C. 2200 (TCC) (Exemption for qualified farm property available 
even though taxpayer had taken position during lifetime that property was timber 
limit). 
Interpretation Bulletins: IT-236R4: Reserves — disposition of capital property 
pe yed). See also list at end of s. 110.6. 


“qualified small business corporation share’ of an individual 
(other than a trust that is not a personal trust) at any time (in this 
definition referred to as the “determination time”) means a share of 
the capital stock of a corporation that, 


(a) at the determination time, is a share of the capital stock of a 

_ small business corporation owned by the individual, the indivi- 
dual’s spouse or common-law partner or a partnership related to 
the individual, 


(b) throughout the 24 months immediately preceding the deter- 
mination time, was not owned by anyone other than the indivi- 
dual or a person or partnership related to the individual, and 


(c) throughout that part of the 24 months immediately preceding 
the determination time while it was owned by the individual or a 
person or partnership related to the individual, was a share of the 
capital stock of a Canadian-controlled private corporation more 
than 50% of the fair market value of the assets of which was 
attributable to 


(i) assets used principally in an active business carried on pri- 
marily in Canada by the corporation or by a corporation re- 
lated to it, 


(11) shares of the capital stock or indebtedness of one or more 
other corporations that were connected (within the meaning 
of subsection 186(4) on the assumption that each of the other 
corporations was a “payer corporation” within the meaning 
of that subsection) with the corporation where 


(A) throughout that part of the 24 months immediately 
preceding the determination time that ends at the time the 
corporation acquired such a share or indebtedness, the 
share or indebtedness was not owned by anyone other 
than the corporation, a person or partnership related to the 
corporation or a person or partnership related to such a 
person or partnership, and 


(B) throughout that part of the 24 months immediately 
preceding the determination time while such a share or 
indebtedness was owned by the corporation, a person or 
partnership related to the corporation or a person or part- 
nership related to such a person or partnership, it was a 
Share or indebtedness of a Canadian-controlled private 
corporation more than 50% of the fair market value of the 
assets of which was attributable to assets described in 
subparagraph (iii), or 
(iii) assets described in either of subparagraph (i) or (ii) 
Sept that 


(d) where, for any particular period of time in the 24-month pe- 
tiod ending at the determination time, all or substantially all of 
the fair market value of the assets of a particular corporation that 

‘is the corporation or another corporation that was connected 
‘with the corporation cannot be attributed to assets described in 
subparagraph (c)(i), shares or indebtedness of corporations de- 
‘Scribed in clause (c)(i)(B), or any combination thereof, the ref- 
erence in clause (c)(ii)(B) to “more than 50%” shall, for the par- 
ticular period of time, be read as a reference to “all or 
substantially all” in respect of each other corporation that was 
onnected with the particular corporation and, for the purpose of 
his paragraph, a corporation is connected with another corpora- 
ion only where 


(1) the corporation is connected (within the meaning of sub- 
section 186(4) on the assumption that the corporation was a 
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“payer corporation” within the meaning of that subsection) 
with the other corporation, and 


(ii) the other corporation owns shares of the capital stock of 
the corporation and, for the purpose of this subparagraph, the 
other corporation shall be deemed to own the shares of the 
capital stock of any corporation that are owned by a corpora- 
tion any shares of the capital stock of which are Owned or are 
deemed by this subparagraph to be owned by the other 
corporation, 


(e) where, at any time in the 24-month period ending at the de- 
termination time, the share was substituted for another share, the 
share shall be considered to have met the requirements of this 
definition only where the other share 


(i) was not owned by any person or partnership other than a 
person or partnership described in paragraph (b) throughout 
the period beginning 24 months before the determination 
time and ending at the time of substitution, and 


(i) was a share of the capital stock of a corporation described 
in paragraph (c) throughout that part of the period referred to 
in subparagraph (i) during which such share was owned by a 
person or partnership described in paragraph (b), and 


(f) where, at any time in the 24-month period ending at the de- 
termination time, a share referred to in subparagraph (c)(ii) is 
substituted for another share, that share shall be considered to 
meet the requirements of subparagraph (c)(ii) only where the 
other share 


(1) was not owned by any person or partnership other than a 
person or partnership described in clause (c)(@i)(A) through- 
out the period beginning 24 months before the determination 
time and ending at the time of substitution, and 


(ii) was a share of the capital stock of a corporation described 
in paragraph (c) throughout that part of the period referred to 
in subparagraph (i) during which the share was owned by a 
person or partnership described in clause (c)(ii)(A); 


Related Provisions: 80.03(8) — Deemed qualified small business corporation share 
where capital gain deemed on disposition following debt forgiveness; 108(1)*qualified 
small business corporation share” — Trusts; 110.6(1.1) — Fair market value of net in- 
come stabilization account; 110.6(14) — Various rules of interpretation; 110.6(15) — 
Value of assets of corporation; 110.6(16) — Personal trust; 186(7) — Interpretation of 
“connected” for subparas. (c)(ii), (d)(i): 248(S) — Substituted property. See also at end 
of s. 110.6. 


History: The definition “qualified small business corporation share” in subsec. 
110.6(1) amended by 2000, c. 12, Sch. 2, 8. 1, to replace “spouse” with “spouse or 
common-law partner’, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)*common-law partner”. 


Subparas. (c)(i), (ii) and paras. (d) to (f) of “qualified small business corporation share” 
in subsec. 110.6(1) substituted by 1994, c. 7, Sch. II (1991. c. 49), subsecs. 81(9), (10), 
applicable to dispositions of shares occurring after June 17, 1987. Those subparas. and 
paras. formerly read: 


(i) assets used in an active business carried on primarily in Canada by the corpo- 
ration or by a corporation related to it, 


(ii) shares of the capital stock of or bonds, debentures, bills, notes, mortgages or 
similar obligations issued by one or more other corporations that were connected 
with the corporation (within the meaning of subsection 186(4) on the assumption 
that in each case the connected other corporation was at that time a “payer corpo- 
ration” within the meaning of that subsection) where 


(A) throughout that part of the 24 months immediately preceding the deter- 
mination time that ends at the time the corporation acquired those shares or 
obligations, the shares or obligations were not owned by anyone other than 
the corporation or a person or partnership related to it, and 


(B) throughout that part of the 24 months immediately preceding the deter- 
mination time while those shares or obligations were owned by the corpora- 
tion or a person or partnership related to it, they were shares or obligations 
of Canadian-controlled private Corporations more than 50% of the fair mar- 
ket value of the assets of which was attributable to assets described in sub- 
paragraph (iii), or 


(d) where, for any period of time in the 24 month period ending at the determina- 
tion time, all or substantially all of the fair market value of the assets of a corpo- 
ration cannot be attributed to assets described in subparagraph (c)(i) or shares or 
obligations of corporations described in clause (c)(i)(B), the reference in clause 
(c)(i)(B) to “more than 50%” shall, for that period of time, be read as a reference 
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to “all or substantially all’ in respect of other corporations connected with the 
corporation (within the meaning of subsection 186(4) on the assumption that in 
each case the connected other corporation was at that time a “payer corporation” 
within the meaning of that subsection) 


(e) where, at any time in the 24 month period ending at the determination time, 
the share was substituted for another Share, the share shall be considered to have 
met the requirements of this definition only where the other share 
(i) was not owned by any person or partnership other than a person or part- 
nership described in paragraph (b), and 
(ii) was a share of the capital stock of a corporation described in paragraph 
(c), 
throughout that part of that 24 month period ending at the determination time 
that ends at the time of substitution, and 


(f) where, at any time in the 24-month period ending at the determination time, a 
share referred to in subparagraph (c)(ii) is substituted for another share, that 
share shall be considered to have met the requirements of that subparagraph only 
where the other share 


(i) was not owned by any person or partnership other than a person or part- 
nership described in clause (c)Gi)(A), and 
(ii) was a share of the capital stock of a corporation described in paragraph 
(c), 
throughout that part of that 24 month period ending at the determination time 
that ends at the time of substitution; 
Interpretation Bulletins: See list at end of s. 110.6. 
Information Circulars: 88-2, para. 15: General anti-avoidance rule — section 245 of 
the Income Tax Act; 88-2 Supplement, paras. 3, 4: General anti-avoidance rule — sec- 
tion 245 of the Income Tax Act. 
Advance Tax Rulings: ATR-53: Purification of a small business corporation; ATR- 
55: Amalgamation followed by sale of shares. 


“share of the capital stock of a family farm corporation” of an 
individual (other than a trust that is not a personal trust) at any time 
means a share of the capital stock of a corporation owned by the 
individual at that time where 


(a) throughout any 24-month period ending before that time, 
more than 50% of the fair market value of the property owned 
by the corporation was attributable to 


(i) property that was used by 
(A) the corporation, 
(B) the individual, 


(C) where the individual is a personal trust, a beneficiary 
of the trust, 


(D) a spouse, common-law partner, child or parent of the 
individual or of a beneficiary referred to in clause (C), or 


(E) a partnership, an interest in which was an interest in a 
family farm partnership of the individual, a beneficiary 
referred to in clause (C) or a spouse, common-law part- 
ner, child or parent of the individual or of such a 
beneficiary, 


principally in the course of carrying on the business of farm- 
ing in Canada in which the individual, a beneficiary referred 
to in clause (C) or a spouse, common-law partner, child or 
parent of the individual or of such a beneficiary, was actively 
engaged on a regular and continuous basis, 


(ii) shares of the capital stock or indebtedness of one or more 
corporations all or substantially all of the fair market value of 
the property of which was attributable to property described 
in subparagraph (iii), or 
(iii) properties described in either subparagraph (i) or (1), 
and 
(b) at that time, all or substantially all of the fair market value of 
the property owned by the corporation was attributable to 


(i) property that was used principally in the course of carry- 
ing on the business of farming in Canada by the corporation 
or a person or partnership referred to in subparagraph (a)(i), 


(ii) shares of the capital stock or indebtedness of one or more 
corporations all or substantially all of the fair market value of 
the property of which was attributable to property described 
in subparagraph (iii), or 


Income Tax Act, Part I 


Id seem approp 
the related 


"Director, Tax Legislation Division, Tax Policy Branch 
Related Provisions [subsec. 110.6(1)]: 110.6(1.1) — Fair market value of net 
income stabilization account; 110.6(15)— Value of assets of corporation; 257 — 
Formula cannot calculate to less than zero. See also at end of s, 110.6. 

History: The definition “share of the capital stock of a family farm corporation” in 
subsec. 110.6(1) amended by 2000, c. 12, Sch. 2, s. 8, to, replace “spouse, ‘with 
“spouse, common-law partner,”, applicable to 2001 et seq., in force July 31, 2000. See 
also the transitional rules reproduced in the History to 248(1)*common-law partner”. | 
That portion of subpara. (a)(i) of “share of the capital stock of a family farm corpora- 
tion” preceding cl. (A) in subsec. 110.6(1) amended by 1994, c. 7, Sch. VIII (1993, c. 
24), subsec. 47(5), applicable to 1992 er seq. That portion formerly read: 
(i) property used by 
“Share of a capital stock of a family farm corporation” in subsec. 110.6(1) substituted 
by 1994, c. 7, Sch. II (1991, c. 49), subsec. 81(11), applicable to 1988 et seq. That 
definition formerly read: 
“share of the capital stock of a family farm corporation” of an individual (other 
than a trust that is not a personal trust) at any time means a share of the capital 
stock of a corporation owned by the individual at that time where, at that time, 
all or substantially all of the property owned by the corporation was 
(a) property used by 
(i) the corporation, 
(ii) the individual, 
(iii) where the individual is a personal trust, a beneficiary of the trust, 
(iv) a spouse, child or parent of an individual referred to in subparagraph 
(ii) or (ili), or 
(v) a partnership, an interest in which was an interest in a family farm 
partnership of an individual referred to in subparagraph (ii), (iil) or (iv) 
throughout a period of at least 24 months before that time in the course of 
carrying on the business of farming in Canada in which any individual re- 
ferred to in subparagraph (ii), (ili) or (iv) was actively engaged on a regular 
and continuous basis, 
(b) shares of the capital stock of one or more corporations all or substantially 
all of the property of which was property. described in paragraph (a) oF 
bonds, debentures, bills, notes, mortgages or similar obligations issued by 
such a corporation, or 
(c) properties described in either of paragraph (a) or (6). 
Advance Tax Rulings: ATR-56: Purification of a family farm corporation. 


(1.1) Idem [value of NISA] — For the purposes of the definition | 
“qualified small business corporation share” and “share of the capi 
tal stock of a family farm corporation” in subsection (1), the fal 
market value of a net income stabilization account shall be deeme. 
to be nil. | 
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History: Subsec. 110.6(1.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
47(7), applicable to 1991 et seq. 


(2) Capital gains deduction — qualified farm property — In 
computing the taxable income for a taxation year of an individual 
(other than a trust) who was resident in Canada throughout the year 
and who disposed of qualified farm property in the year or a preced- 
ing taxation year ending after 1984, there may be deducted such 


amount as the individual may claim not exceeding the least of 


(a) the amount determined by the formula 


[$250,000 -(A+B+C+ D)] XE 
where 


A is the total of all amounts each of which is an amount de- 
ducted under this section in computing the individual’s taxa- 
ble income for a preceding taxation year that ended before 
1988, 


B is the total of all amounts each of which is 


(i) */s of an amount deducted under this section in comput- 
ing the individual’s taxable income for a preceding taxa- 
tion year that ended after 1987 and before 1990 (other 
than amounts deducted under this section for a taxation 
year in respect of an amount that was included in comput- 
ing an individual’s income for that year because of sub- 
paragraph 14(1)(a)(v) as that subparagraph applied for 
taxation years that ended before February 28, 2000), or 


(ii) “+ of an amount deducted under this section in com- 
puting the individual’s taxable income for a preceding 
taxation year that began after February 27, 2000 and en- 
ded before October 18, 2000, 


C is 7 of the total of all amounts each of which is an amount 
deducted under this section in computing the individual’s 
taxable income 


(i) for a preceding taxation year that ended after 1989 and 
before February 28, 2000, or 


(ii) in respect of an amount that was included because of 
subparagraph 14(1)(a)(v) (as that subparagraph applied 
for taxation years that ended before February 28, 2000) in 
computing the individual’s income for a taxation year that 
began after 1987 and ended before 1990, 


D is the product obtained when the reciprocal of the fraction 
determined for E that applied to the taxpayer for a preceding 
taxation year that began before and included February 28, 
2000 or October 17, 2000 is multiplied by the amount de- 
ducted under this subsection in computing the individual’s 
taxable income for that preceding year, and 


E is 


; 


(i) in the case of a taxation year that includes February 28, 
2000 or October 17, 2000, the amount determined by the 
formula 


2x (F + G)/H 
, where 


F is the amount deemed by subsection 14(1.1) to be a 
taxable capital gain of the taxpayer for the taxation 
year; 

G is the amount by which the amount determined in re- 
spect of the taxpayer for the year under paragraph 3(b) 
exceeds the amount determined for F; and 


H is the total of 


(A) the amount deemed by subsection 14(1.1) to be 
a taxable capital gain of the taxpayer for the taxa- 
tion year multiplied by 


| (I) where that amount is determined by refer- 
ence to paragraph 14(1.1)(a), the reciprocal of 
the fraction obtained by multiplying the fraction 
“/s by the fraction in paragraph 14(1)(b) that ap- 
plies to the taxpayer for the taxation year, 
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(II) where that amount is determined by refer- 
ence to paragraph 14(1.1)(b), and the taxation 
year does not end after February 27, 2000 and 
before October 18, 2000, 2, and 


(II) where that amount is determined by refer- 
ence to paragraph 14(1.1)(b), and the taxation 
year ends after February 27, 2000 and before 
October 18, 2000, 7/2, and 


(B) the amount determined for G multiplied by the 
reciprocal of the fraction in paragraph 38(a) that 
applies to the taxpayer for the taxation year; and 
(ii) in any other case, 1, 
(b) the individual’s cumulative gains limit at the end of the year, 
(c) the individual’s annual gains limit for the year, and 
(d) the amount that would be determined in respect of the indivi- 
dual for the year under paragraph 3(b) in respect of capital gains 
and capital losses if the only properties referred to in that para- 


graph were qualified farm properties disposed of by the indivi- 
dual after 1984. 


_ Proposed Amendment — Capi 
qualified fishing 
Federal budget, Notice of Ways and Means Motion, May 2, 2006: See under 


ains exemption for 
Sper ae 


Federal budget, Supplementary Information, 


May 2, 2006: Capital Gains of 
Fishers i. 


When individuals sell or transfer Property used in a fishing business, the property is not 
currently eligible for the $500,000 lifetime capital gains exemption that is available for 
farm property and small business shares, nor generally for the intergenerational roll- 

vers ap ming property. > 


number of income tax measures concerning dispositio 
y used ina family fishing business. The measures, which ar 
il below, will apply to dispositions of fishing property and ¢ 
fied fishing ‘that take place on or after May 2, 2006, _ . 
Lifetime Capital Gains Exemption — Qualified Fishing Property 
This budget measure proposes that an individual be allowed access to the $500,000 
lifetime capital gains exemption (LCGE) in Tespect of capital gains arising on a dispo- 
sition of qualified fishing propeity oe 
Qualified fishing property will include real propert 
property used principally in a fishing business 
dual, or the individual’s spouse or ccommon- 
Was actively engaged on a regular and . 
the capital stock of family fishing corporati 

ships, of the individual. The definitions 0 ualified fishing property”, 
“share of the capital stock of a family fish & Corporation” and “interest in/a family 
fishing partnership” and related terms will generally be similar to existing definitions 
provided for the terms “qualified farm property”, “share of the capital stock of family 
farm corporation” and “interest in a family. farm partnership” and related terms for the 


ing vessels and eligible capital 
on in Canada in which the indivi- 
nt, child or grandchild, 
will also include shares of 
n family fishing partner- 


pumposes of the LOGE, _ ee 
As a general rule, one half of gains from the disposition of eligible capital property are 
included in computing an individual’s business income. However, existing provisions 
in the Income Tax Act allow individuals to report a gain from, the disposition of an 
eligible capital pro; ity that is a qualified farm property as a capital gain for the pur- 
of t termining the individual’s eligibility for the LOGE. In order to provide 
ment, Budget 2006 proposes measures that will extend the scope of 
( ude eligible capital property, such as an interest in a fishing 
‘ ed fishing property. oS oe 
[For related proposals see Proposed Amendments under 40(1.1)(b), 733) — ved] 
Department of Finance news release 2006-016, May 9, 2006: Minister of 
Finance Tables Notice of Ways and Means Motion to Implement Budget 2006 
Measures : 3 —— — : 


Budget 2006 also included a number of tax relief ‘measures that are not included in this 

Notice. A future bill will include legislation to implement these measures, which in- 
chide; es, 2) — oe . 

+ Extension of the $500,000 lifetime capital gains exemption and various intergener- 
ational rollovers to fishers, — 


Related Provisions: 14(1.1) — Eligible. capital property inclusion deemed to be 
taxable capital gain for exemption purposes; 40(1.1) — extended capital gains reserve 
where farm property disposed of to child: 40(3.1) — Deemed disposition where nega- 
tive ACB of partnership interest creates deemed gain; 73(3) — Intergenerational rol- 
lover of farm property; 110.6(4)-— Maximum deduction; 110.6(5) — Individual 
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deemed resident in Canada throughout year; 110.6(6)— Failure to report gain; 
110.6(7)-(11) — Restrictions; 110.6(13) — Meaning of “amount determined under 
para. 3(b)”; 110.6(17) — Order of deduction; 127.52(1)(h)(i) — Deduction allowed for 
minimum tax purposes; 257 — Formula cannot calculate to less than zero. See also at 
end of s. 110.6. 
History: Para. 110.6(2)(a) amended by 2001, c. 17, subsec. 86(3), applicable to taxa- 
tion years that end after February 27, 2000. The para. formerly read: 
(a) the amount, if any, by which $375,000 exceeds the total of 
(i) the total of all amounts each of which is an amount deducted by the indi- 
vidual under this section in computing the individual’s taxable income for a 
preceding taxation year, 
(ii) where the taxation year ended after 1987, '/; of the total of all amounts 
each of which is an amount deducted under this section in computing the 
individual’s taxable income for a taxation year ending before 1988, and 
(iii) where the taxation year ended after 1989, '/s of the total of 
(A) all amounts deducted under this section in computing the indivi- 
dual’s taxable income for a taxation year ending before 1990 (other than 
amounts deducted under this section for a taxation year in respect of an 
amount that was included in computing the individual’s income for that 
year because of subparagraph 14(1)(a)(v)), and 
(B) the amount determined under subparagraph (ii) in respect of the in- 
dividual for the year, 
1995, c. 3, para. 32(15)(a), states that in applying the Act to the 1994 and 1995 taxation 
_ years, para. 110.6(2)(d) shall be read as follows: 
(d) the amount that would be determined in respect of the individual for the year 
under paragraph 3(b) in respect of capital gains and capital losses if the only 
properties referred to in that paragraph were qualified farm properties disposed 
of by the individual after 1984 otherwise than because of an election made under 
subsection (19). 
Cl. 110.6(2)(a)(iii)(A) amended by 1994, c. 7, Sch. VIE (1993, c. 24), subsec. 47(8), 
applicable to 1990 et seq. That cl. formerly read: 
(A) the total of all amounts each of which is an amount deducted under this 


section in computing the individual’s taxable income for a taxation year ending 
before 1990, and 
Selected Cases [subsec. 110.6(2)]: Larsen v. R., [2000] 1 C.T.C. 209 (FCA) 
(Timber stand may be farm property). 
Interpretation Bulletins: IT-426R: Shares sold subject to an earnout agreement. 
Also see list at end of s. 110.6. 
Advance Tax Rulings: ATR-28: Redemption of capital stock of family farm corpo- 
ration; ATR-56: Purification of a family farm corporation. 


Forms: T657: Calculation of capital gains deduction; T1237: Saskatchewan farm and 
small business capital gains tax credit. See also list at end of s. 110.6. 


(2.1) Capital gains deduction — qualified small business 
corporation shares — In computing the taxable income for a 
taxation year of an individual (other than a trust) who was resident 
in Canada throughout the year and who disposed of a share of a 
corporation in the year or a preceding taxation year and after June 
17, 1987 that, at the time of disposition, was a qualified small busi- 
ness corporation share of the individual, there may be deducted 
such amount as the individual may claim not exceeding the least of 


(a) the amount determined by the formula in paragraph (2)(a) in 
respect of the individual for the year, 


(b) the amount, if any, by which the individual’s cumulative 
gains limit at the end of the year exceeds the amount deducted 
under subsection (2) in computing the individual’s taxable in- 
come for the year, 


(c) the amount, if any, by which the individual’s annual gains 
limit for the year exceeds the amount deducted under subsection 
(2) in computing the individual’s taxable income for the year, 
and 


(d) the amount that would be determined in respect of the indivi- 
dual for the year under paragraph 3(b) (other than an amount 
included in determining the amount in respect of the individual 
under paragraph (2)(d)) in respect of capital gains and capital 
losses if the only properties referred to in paragraph 3(b) were 
qualified small business corporation shares disposed of by the 
individual after June 17, 1987. 
Related Provisions: 40(1.1)(c) — extended capital gains reserve where small busi- 
ness corporation disposed of to child; 48.1 — Deemed disposition to trigger exemption 
before small business corporation goes public; 69(11)(a)(i) — Exception to rule deem- 
ing proceeds at FMV where CG deduction claimed after incorporation or dissolution of 
partnership; 110.6(4) — Maximum deduction; 110.6(5) — Individual deemed resident 
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in Canada throughout year; 110.6(6) — Failure to report gain; 110.6(7)-(.1) — Re- 
strictions; 110.6(13)—— Meaning of “amount determined under para. 3(b)”; 
127.52(1)(h)(i) — Deduction allowed for minimum tax purposes. See also at end of s, 
110.6. 


History: Para. 110.6(2.1)(a) amended by 2001, c. 17, subsec. 86(4), applicable to taxa- 
tion years that end after February 27, 2000. The para. formerly read: 


(a) the amount, if any, by which $375,000 exceeds the total of 


(i) the total of all amounts each of which is an amount deducted by the indi- 
vidual under this section in computing the individual’s taxable income for a _ 
preceding taxation year, 


(ii) where the taxation year ended after 1987, the amount determined under 
subparagraph (2)(a)(ii) in respect of the individual for the year, and 


(iii) where the taxation year ended after 1989, the amount determined under 
subparagraph (2)(a)(iii) in respect of the individual for the year, 


Para. 110.6(2.1)(d) amended by 1998, c. 19, subsec. 130(1), applicable to 1996 et seq. 
Para. 110.6(2.1)(d) formerly read: 


(d) the amount that would be determined in respect of the individual for the year 
under paragraph 3(b) (other than an amount included in determining the amount 
in respect of the individual under paragraph (2)(d)) in respect of capital gains and 
capital losses if the only properties referred to in that paragraph were qualified 
small business corporation shares disposed of by the individual after June 17, 
1987. 


1995, c. 3, para. 32(15)(b), states that in applying the Act to the 1994 and 1995 taxation 
years, para. 110.6(2.1)(d) shall be read as follows: 


(d) the amount that would be determined in respect of the individual for the year 
under paragraph 3(b) (other than an amount included in determining the amount 
in respect of the individual under paragraph (2)(d)) in respect of capital gains and 
capital losses if the only properties referred to in paragraph 3(b) were qualified 
small business corporation shares disposed of by the individual after June 17, 
1987 otherwise than because of an election made under subsection (19). 


Selected Cases [subsec. 110.6(2.1)]: Harquail v. R., [2002] 1 C.T.C. 25 (FCA) 
(Not necessary for complete agreement on all elements before a business exists); Ast 
(H.) Estate v. Canada, [1992] 2 C.T.C. 2251 (TCC) (Capital gains deduction validly 
claimed in year subsequent to disposition). 


Interpretation Bulletins: IT-426R: Shares sold subject to an earnout agreement. 
Also see list at end of s. 110.6. 


Information Circulars: 88-2, para. 15: General anti-avoidance rule — section 245 of 
the Income Tax Act; 88-2 Supplement, paras. 3, 4: General anti-avoidance rule — sec- 
tion 245 of the Income Tax Act. 


Advance Tax Rulings: ATR-42: Transfer of shares; ATR-53: Purification of a small 
business corporation; ATR-55: Amalgamation followed by sale of shares. 


Forms: 1657: Calculation of capital gains deduction; T1237: Saskatchewan farm and 
small business capital gains tax credit. See also list at end of s. 110.6. 


(3) [Repealed] 


History: Subsec. 110.6(3) repealed by 1995, c. 3, subsec. 32(3), applicable to 1996 ef 
seq.; and, in applying subsec. 110.6(3) to the 1994 and 1995 taxation years, the opening 
words of subsec. (3) shall be read as follows: 


(3) In computing the taxable income for a taxation year of an individual (other 
than a trust) who was resident in Canada throughout the year and who disposed 
of property (other than property the capital gain or capital loss from the disposi- 
tion of which is included in determining an amount under paragraph (2)(d) or 
(2.1)(d)) there may be deducted such amount as the individual claims, not ex- 
ceeding the least of 


Subsec. 110.6(3) formerly read: 


(3) Capital gains deduction — other property — In computing the taxable 
income for a taxation year of an individual (other than a trust) who was resident 
in Canada throughout the year and who disposed of property (other than a dispo- 
sition of property to which subsection (2) or (2.1) applies) there may be deducted 
such amount as the individual may claim not exceeding the least of 


(a) the amount, if any, by which $75,000 exceeds the total of 


(i) the total of all amounts each of which is an amount deducted by the 
individual under this subsection in computing the individual’s taxable 
income for a preceding taxation year, 


(ii) where the taxation year ended after 1987, '/s of the total of all 
amounts each of which is an amount deducted under this subsection in 
computing the individual’s taxable income for a taxation year ending 
before 1988, and 


(iii) where the taxation year ended after 1989, '/s of the total of 


(A) all amounts deducted under this subsection in computing the 
individual’s taxable income for a taxation year ending before 1990 
(other than amounts deducted under this subsection for a taxation 
year in respect of an amount that was included in computing the 
individual’s income for that year because of subparagraph 
14(1)(a)(v)), and 
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(B) the amount determined under subparagraph (ii) in respect of the 
individual for the year, 


(b) the amount, if any, by which the individual’s cumulative gains limit at 
the end of the year exceeds the total of all amounts each of which is an 
amount deducted under subsection (2) or (2.1) in computing the individual’s 
taxable income for the year, and 


(c) the amount, if any, by which the individual’s annual gains limit for the 
year exceeds the total of all amounts each of which is an amount deducted 
under subsection (2) or (2.1) in computing the individual’s taxable income 
for the year, 


SI. 110.6(3)(a)(iii)(A) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 47(9), 


ipplicable to 1990 er seg. That cl. formerly read: 


(A) the total of all amounts each of which is an amount deducted under this 
subsection in computing the individual’s taxable income for a taxation year end- 
ing before 1990, and 


selected Cases [subsec. 110.6(3)]: Cardin v. R., [£998] 3" CAN@> 22*( FEA) 
Capital gain (not just taxable portion) to be included in income for purposes of calcu- 
ation for old age pension). 


4) Maximum capital gains deduction — Notwithstanding 
jubsection!3 (2) and (2.1), the total amount that may be deducted 
inder this section in computing an individual’s income for a taxa- 
ion year shall not exceed the amount determined by the formula in 
varagraph (2)(a) in respect of the individual for the year. 


listory: Subsec. 110.6(4) amended by 2001, c. 17, subsec. 86(5), applicable to taxa- 
on years that end after February 27, 2000. The subsec. formerly read: 


(4) Notwithstanding subsections (2) and (2.1), the total amount that may be de- 
ducted under this section in computing an individual’s taxable income for a taxa- 
tion year shall not exceed the amount, if any, by which $375,000 exceeds the 
total of 


(a) the total of all amounts each of which is an amount deducted by the 
individual under this section in computing the individual’s taxable income 
for a preceding taxation year, 


(b) where the taxation year ended after 1987, the amount determined under 
subparagraph (2)(a)(ii)'in respect of the individual for the year, and 
(c) where the taxation year ended after 1989, the amount determined under 
subparagraph (2)(a)(iii) in respect of the individual for the year. 
he opening words of subsec. 110.6(4) amended by 1995, c. 3, subsec. 32(4), applica- 
e to 1996 et seq. The opening words formerly read: 


(4) Notwithstanding subsections (2) and (2.1), the total amount that may be de- 
ducted under this section in computing an individual’s taxable income for a taxa- 
tion year shall not exceed the amount, if any, by which $375,000 exceeds the 
total of 


3) Deemed resident in Canada — Where an individual was 
*sident in Canada at any time in a particular taxation year and 
iroughout 


(a) the immediately preceding taxation year, or 
(b) the immediately following taxation year, 


x the purposes of subsections (2) and (2.1) the individual shall be 
semed to have been resident in Canada throughout the particular 
2ar. 

slated Provisions: 14(8) — Parallel rule for cumulative eligible capital recapture. 
€ also at end of s. 110.6. 


Story: The closing words of subsec. 110.6(5) amended by 1995, c. 3, subsec. 626) 
Plicable to 1996 et seg. The closing words formerly read: 


for the purposes of subsections (2), (2.1) and (3) the individual shall be deemed 
to have been resident in Canada throughout the particular year. 


) Failure to report capital gain — Notwithstanding subsec- 
ms (2) and (2.1), where an individual has a capital gain for a taxa- 
m year from the disposition of a capital property and knowingly 
under circumstances amounting to gross negligence 


(a) fails to file a return of the individual’s income for the year 
within one year after the day on or before which the individual is 
required to file a return of the individual’s income for the year 
pursuant to section 150, or 


(b) fails to report the capital gain in the individual’s return of 
income for the year required to be filed pursuant to section 150, 


lic. Should be “subsections” — ed. 
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no amount may be deducted under this section in respect of the cap- 
ital gain in computing the individual’s taxable income for that or 
any subsequent taxation year and the burden of establishing the 
facts justifying the denial of such an amount under this section is on 
the Minister. 
History: The opening words of subsec. 110.6(6) amended by 1995, c. 3, subsec. 32(6), 
applicable to 1996 et seg. The opening words formerly read: 
(6) Notwithstanding subsections (2), (2.1) and (3), where an individual has a 
capital gain for a taxation year from the disposition of a capital property and 
knowingly or under circumstances amounting to gross negligence 
Selected Cases [subsec. 110.6(6)]: Foisy v. R., [2001] 1 C.T.C. 2606 (TCC) 
(Failure to declare gain did not result in loss of exemption or imposition of penalty) 


(7) Deduction not permitted — Notwithstanding subsections 
(2) and (2.1), where an individual has a Capital gain for a taxation 
year from the disposition of property as part of a series of transac- 
tions or events 


(a) to which subsection 55(2) would, but for paragraph 55(3)(b), 
apply, or 

(b) in which any property is acquired by a corporation or part- 
nership for consideration that is significantly less than the fair 
market value of the property at the time of acquisition (other 
than an acquisition as the result of an amalgamation or merger 
of corporations or the winding-up of a corporation or partnership 
or a distribution of property of a trust in satisfaction of all or part 
of a corporation’s capital interest in the trust), 


no amount in respect of that capital gain shall be deducted under 
this section in computing the individual’s taxable income for the 
year. 


Related Provisions: 248(10) — Series of transactions or events. See also at end of s. 
110.6. 


History: The opening words of subsec. 110.6(7) amended by 1995, c. 3, subsec. 32(7), 
applicable to 1996 et seg. The opening words formerly read: 
(7) Where deduction not permitted — Notwithstanding subsections (2), (2.1) 
and (3), where an individual has a capital gain for a taxation year from the dispo- 
sition of property as part of a series of transactions or events each of which is 
effected or to be effected after November 21, 1985 


Advance Tax Rulings: ATR-56: Purification of a family farm corporation. 


(8) Deduction not permitted — Notwithstanding subsections 
(2) and (2.1), where an individual has a capital gain for a taxation 
year from the disposition of a property and it can reasonably be 
concluded, having regard to all the circumstances, that a significant 
part of the capital gain is attributable to the fact that dividends were 
not paid on a share (other than a prescribed share) or that dividends 
paid on such a share in the year or in any preceding taxation year 
were less than 90% of the average annual rate of return thereon for 
that year, no amount in respect of that capital gain shall be deducted 
under this section in computing the individual’s taxable income for 
the year. 
Related Provisions: 110.6(9) — Average annual rate of return; 183.1(7) — Tax on 
corporate distributions — application of s. 110.6(8). See also at end of s. 110.6. 
History: Subsec. 110.6(8) amended by 1995, c. 3, subsec. 32(8), applicable to 1996 er 
seg. Subsec. (8) formerly read: 
(8) Idem — Notwithstanding subsections (2), (2.1) and (3), where an individual 
has a capital gain for a taxation year from the disposition, after November 21, 
1985, of a property and it may reasonably be concluded, having regard to all the 
circumstances, that a significant part of the capital gain is attributable to the fact 
that dividends were not paid on a share (other than a prescribed share) of a cor- 
poration or that dividends paid on such a share in the year or in any preceding 
taxation year were less than 90% of the average annual rate of return thereon for 
that year, no amount in respect of that capital gain shall be deducted under this 
section in computing the individual’s taxable income for the year. 


Regulations: 6205 (prescribed share), 


(9) Average annual rate of return — For the purpose of sub- 
section (8), the average annual rate of return on a share (other than a 
prescribed share) of a corporation for a taxation year is the annual 
rate of return by way of dividends that a knowledgeable and pru- 
dent investor who purchased the share on the day it was issued 


S. 110.6(9) 


would expect to receive in that year, other than the first year after 
the issue, in respect of the share if 


(a) there was no delay or postponement of the payment of divi- 
dends and no failure to pay dividends in respect of the share; 


(b) there was no variation from year to year in the amount of 
dividends payable in respect of the share (other than where the 
amount of dividends payable is expressed as an invariant per- 
centage of or by reference to an invariant difference between the 
dividend expressed as a rate of interest and a generally quoted 
market interest rate); and 


(c) the proceeds to be received by the investor on the disposition 
of the share are the same amount the corporation received as 
consideration on the issue of the share. 


Regulations: 6205 (prescribed share). 
(10) [Repealed under former Act] 


(11) Where deduction not permitted — Where it is reasonable 
to consider that one of the main reasons for an individual acquiring, 
holding or having an interest in a partnership or trust (other than an 
interest in a personal trust) or a share of an investment corporation, 
mortgage investment corporation or mutual fund corporation, or for 
fhe existence of any terms, conditions, rights or other attributes of 
the interest or share, is to enable the individual to receive or have 
allocated to the individual a percentage of any capital gain or taxa- 
ble capital gain of the partnership, trust or corporation that is larger 
than the individual’s percentage of the income of the partnership, 
trust or corporation, as the case may be, notwithstanding any other 
provision of this Act, 


(a) no amount may be deducted under this section by the indivi- 
dual in respect of any such gain allocated or distributed to the 
individual after November 21, 1985; and 


(b) where the individual is a trust, any such gain allocated or 
distributed to it after November 21, 1985 shall not be included in 
computing its eligible taxable capital gain (within the meaning 
assigned by subsection 108(1)). 


(12) Trust deduction — Notwithstanding any other provision of 
this Act, a trust described in paragraph 104(4)(a) or (a.1) (other than 
4 trust that elected under subsection 104(5,3), an alter ego trust or a 
joint spousal or common-law partner trust) may, in computing its 
taxable income for its taxation year that includes the day deter- 
mined under paragraph 104(4)(a) or (a.1), as the case may be, in 
respect of the trust, deduct under this section an amount equal to the 
least of 


(a) the amount, if any, by which the eligible taxable capital gains 
(within the meaning assigned by subsection 108(1)) of the trust 
for that year exceeds the amount, if any, by which 


(i) the total of all amounts each of which is the amount, if 
any, determined under paragraph (b) or (d) of the definition 
“cumulative gains limit” in subsection (1) in respect of the 
taxpayer’s spouse or common-law partner at the end of the 
taxation year in which the spouse or common-law partner 
died 

exceeds 


(ii) the amount if any, determined under paragraph (a) of the 
definition “cumulative gains limit” in subsection (1) in re- 
spect of the taxpayer’s spouse or common-law partner at the 
end of the taxation year in which the spouse or common-law 
partner died, 


(b) the amount, if any, that would be determined in respect of 
the trust for that year under paragraph 3(b) in respect of capital 
gains and capital losses if the only properties referred to in that 
paragraph were qualified farm properties disposed of by it after 
1984 and qualified small business corporation shares disposed of 
by it after June 17, 1987, and 


(c) the amount, if any, by which the amount determined by the 
formula in paragraph (2)(a) in respect of the taxpayer’s spouse 
or common-law partner for the taxation year in which that 
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spouse or common-law partner died exceeds the amount de- 
ducted under this section for that taxation year by that spouse or 
common-law partner. 


Related Provisions: 104(21.1) — Beneficiary’s taxable capital gain from trust; 
110.6(13) — Meaning of “amount determined under para. 3(b)”; 127.52(1)(h)G) — 
Deduction allowed for minimum tax purposes. See also at end of s. 110.6. 


History: The opening words of subsec. 110.6(12) amended by 2001, c. 17, subsec. 
86(6), applicable to 2000 er seq. The opening words formerly read: 


(12) Spousal trust deduction — Notwithstanding any other provision of this 
Act, a trust described in paragraph 104(4)(a) or (a.1) (other than a trust that _ 
elected under subsection 104(5.3)) may, in computing its taxable income for its 
taxation year that includes the day determined under paragraph 104(4)(a) or 
(a.1), as the case may be, in respect of the trust, deduct under this section an 
amount equal to the least of 


Para. 110.6(12)(c) amended by the said c. 17, subsec. 86(7), applicable to taxation | 


years that end after February 27, 2000, except that the amount determined under the 
para., in computing a trust’s taxable income for its particular taxation year that includes 
February 28, 2000 or October 17, 2000, or began after February 28, 2000 and ended 
before October 17, 2000, is deemed to be equal to the amount determined under that 
para. 
the fraction in para. 38(a), as amended, that applies to the trust for its particular year is 
divided by the fraction in para. 38(a), as amended, that applies to the taxpayer’s spouse 
or common-law partner for the taxation year in which the spouse or common-law part- 
ner died. The para. formerly read: l 


(c) the amount, if any, by which $375,000 exceeds the total of 


(i) the total of all amounts each of which is an amount deducted by the tax- 
payer's spouse or common-law partner under this section for the taxation 
year in which the spouse or common-law partner died or a preceding taxa- 
tion year, and 


(ii) the total of all amounts each of which is an amount determined under 
subparagraph (2)(a)(ii) or (ili) in respect of the taxpayer’s spouse or com- 


mon-law partner for the taxation year in which the spouse or common-law 
partner died. 


Subsec. 110.6(12) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 er seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)*common-law , 
partner”. 


Para. 110.6(12)(b) amended by 1995, c. 3, subsec. 32(9), applicable to taxation years 
that end after February 22, 1994 except that, for taxation years that end after that day 
and before 1997, it shall be read as follows: 


(b) the total of 
(i) the least of 


(A) the amount, if any, determined in respect of the trust for that year 
under paragraph 3(b) in respect of capital gains and losses, 


(A.1) the amount, if any, that would be determined in respect of the trust 
for that year under paragraph 3(b) in respect of capital gains and losses 
if 
(I) the only properties referred to in that paragraph were properties 
(other than properties referred to in subparagraph (ii)) disposed of 
by it after 1984 and before February 23, 1994, 


(II) the trust’s capital gains and capital losses for the year from dis- 
positions of non-qualifying real property of the trust were equal to 
its eligible real property gains and eligible real property losses, Te- 
spectively, for that year from those dispositions, 


(Il) no amount were included under paragraph 3(b) in respect of a. 
capital gain of the trust that resulted from an election made under 
subsection (19) by another trust unless the trust was a beneficiary © 
under the other trust on February 22, 1994, and : 


(IV) except for the purpose of determining the trust’s share of a tax- 
able capital gain of a partnership for the partnership’s fiscal period | 
that includes February 22, 1994 or a taxable capital gain of the trust 
resulting from a designation made under section 104 by another 
trust for the other trust’s taxation year that includes that day, in de- 
termining the trust’s taxable capital gain for a taxation year that be- 
gins after that day from the disposition of a property (other than a, 
qualified small business corporation share or qualified farm pro- 
perty), this Act were read without reference to subparagraphs 
40(1)(a)(ii) and 44(1)(e)(ii), and 


(B) the amount, if any, by which $75,000 exceeds the total of 


(I) the total of all amounts each of which is an amount deducted | 
under subsection (3) in computing the taxable income of the tax- 
payer’s spouse for the taxation year in which the spouse died or € 
preceding taxation year, and 


(II) the total of all amounts each of which is an amount determinec | 
under subparagraph (3)(a)(ii) or (ili) in respect of the taxpayer's’ 


spouse for the taxation year in which the spouse died, and i 
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(without reference to this application) multiplied by the quotient obtained when | 


Division C — Computation of Taxable Income S. 110.6(14)(f) (i) 


(ii) the amount, if any, that would be determined in respect of the trust for (c) a personal trust shall be deemed 
that year under paragraph 3(b) in respect of capital gains and losses if the ; 2 : 
only properties referred to in that paragraph were qualified farm properties (i) to be related to a person or partnership for any period 
disposed of by it after 1984 and qualified small business corporation shares ‘throughout which the person or partnership was a beneficiary 
disposed of by it after June 17, 1987; and of the trust, and 
Para. (b) formerly read: (ii) in respect of shares of the capital stock of a corporation, 
(b) the total of to be related to the person from whom it acquired those 


shares where, at the time the trust disposed of the shares, all 
y, of the beneficiaries (other than registered charities) of the 
(A) the amount, if any, determined under paragraph 3(b) in respect of trust were related to that person or would have been so re- 
the trust for that year in respect of capital gains and capital losses, lated if that person were living at that time: 


(i) the least of 


(A.1) the amount, if any, that would be determined under paragraph 3(b) : 
in respect of the trust for that year in respect of capital gains and capital (d) a partnership shall be deemed to be related to a person for 


losses $f any period throughout which the person was a member of the 


partnership; 
disposed of by it after 1984, other than properties referred to in sub- to hl yo 4 : iis : 
paragraph (ii), and Proposed Addition =| 10. 6(14)(d.1) 


, (d.1) a person who is ‘a member of a partnership that is a mem- 
_ber of another partnership is deemed to be a member of the 


(1) the only properties referred to in that paragraph were properties 


(II) the trust’s capital gains and capital losses for that year from dis- 
positions of non-qualifying real property of the trust were equal to 


its eligible real property gains and eligible real property losses, re- ee “other partnership; eo 
spectively, for that year from those dispositions, and Application: The july 18, 2005 draft — technical), subsec. 
(B) the amount, if any, by which $75,000 exceeds the total of 102(2), will add para. 110.60.4)(4.1) ape oo — ee 
apie: cember 20, 2002; and to dispositions made by after 1999, if the taxpayer 
(I) the total of all amounts each of which is an amount deducted by so elects in writing and files the election with National Revenue on or 
the taxpayer’s spouse under subsection (3) for the taxation year in before ‘the taxpayer’s filing-due date for the taxp: axation year in which the 
which the spouse died or a preceding taxation year, and amending legislation is assented Oo _ ~~. 
(II) the total of all amounts each of which is an amount determined Technical Notes: Subsection 110.6(14) provides certain rules that apply for the 
under subparagraph (3)(a)(ii) or (iii) in respect of the taxpayer’s purposes of the definition “qualified small business corporation share” in subsection 
spouse for the taxation year in which the spouse died, and 110.6(1) and the capital gains exemption in respect of such shares. This subsection is 


(ii) the amount, if any, that would be determined in respect of the trust for 
that year under paragraph 3(b) in respect of capital gains and capital losses if 
the only properties referred to in that paragraph were qualified farm proper- 
ties disposed of by it after 1984 and qualified small business corporation 
shares disposed of by it after June 17, 1987, and 


That portion of subsec. 110.6(12) preceding para. (a) amended by 1994, c. 7, Sch. VIII 
(1993, c, 24), subsec. 47(10), applicable to 1993 et seg. That portion formerly read: 


amended to add new paragraph 110.6(14)(d.1). 


4)(d.1) deems a person who is a member of a partnership that 
ther partnership (a lower-tiered partnership) to be a member of the _ 
ip. This amendment will permit such a taxpayer to have access _ 
axable capital gains arising on the disposition of a qualified 


ration share by the lower-tiered partnership. 


pplies to dispositions that occur after December 20, 2002 and, if a , 
*ts in writing and files the election with the Minister of National Rev-_ 
re the taxpayer’s filing-due date for the taxpayer’s taxation year in 

dment is assented to, to dispositions made by the taxpayer after 


(12) Notwithstanding any other provision of this Act, a trust described. in para- : 
graph 104(4)(a) may, in computing its taxable income for its taxation year in which hic an 
which the taxpayer’s spouse referred to in that paragraph died, deduct under this 1999. - 
section an amount equal to the least of 


Letter from Dept. of Finance, August 17, 2001: _ 

All that portion of para, 110.6(12)(b) preceding cl. (i)(B) amended by 1994, c. 7, Sch. : Cee 
VU (1993, c. 24), subsec. 47(11), applicable to 1992 er seq. That portion formerly Monson,  # #}#}  ~— : - 
— La présente fait suite votre lettre du 18 
(b) the total of pour gains en capital pour les actions a 


001 relativement a la déduction 
ees 


; caractére restrictif de 
R). Présentement la LIR 
une personne pendant chaque 
ne associé de la société de per- 


Les commentaires que vous avez fon 
Valinéa 110.6(14)(d) de la Loi de l’im 
(A) the amount, if any, that would be determined in respect of the trust stipule qu’une société de personnes est réputée 


Ly 


for that year under paragraph 3(b) in respect of capital gains and capital période tout au long de laquelle cette pers 


(i) the lesser of 


losses if the only properties referred to in that paragraph were properties sonnes. Elle ne permet done pas a un particulier qui est l'associé d’une société de 
disposed of by it after 1984, other than properties referred to in subpara- personnes, qui elle-méme est l’associée d’une autre société de personnes qui dispose 
graph (ii), and d'actions admissibles de petite entreprise, de bénéficier de la déduction pour gain en 


Forms: T3 SCH 5: Beneficiary spouse information and spousal trust’s capital gains capital. preyue a Paragraphe 110.6(2.1) de Ja LIR puisque cet associé n res Fe 
iediiction: puté lié a cette derniére, : oO ea 

tique fiscale qui sous-tend cette mesure m’améne toutefois 4 considérer que la 
on pour gains en capital pour les actions admissibles de petite entreprise ne 
sée dans le cas susmentionné, Par conséquent, je suis disposé a 
LIR sot modifice en cesenss 09 


13) Determination under para. 3(b) — For the purposes of this 
section, the amount determined under paragraph 3(b) in respect of 
in individual for a period throughout which the individual was not 
vesident in Canada is nil. 

Related Provisions: 74.2(2) — Deemed gain or loss under attribution rules; 


04(21), (21.2) — Beneficiary’s taxable capital gain from trust. See also at end of s. 
10.6. 


Monsieur, l’expression de mes sentiments les meilleurs. 


ivision de la législation de l’impét, 


(e) where a corporation acquires shares of a class of the capital 


14) Related persons, etc. [miscellaneous rules re stock of another corporation from any person, it shall be deemed 
shares] — For the purposes of the definition “qualified small busi- in respect of those shares to be related to the person where all or 
l€ss corporation share” in subsection (1), substantially all the consideration received by that person from 


the corporation in respect of those shares was common shares of 


f th : 
(a) a taxpayer shall be deemed to have disposed of shares that the vapitalls nekenumne'cornertion 


are identical properties in the order in which the taxpayer ac- 
quired them; (f) shares issued after June 13, 1988 by a corporation to a partic- 
ular person or partnership shall be deemed to have been owned 
immediately before their issue by a person who was not related 
to the particular person or partnership unless the shares were 
issued 


(b) in determining whether a corporation is a small business cor- 
poration or a Canadian-controlled private corporation at any 
time, a right referred to in paragraph 251(5)(b) shall not include 
a right under a purchase and sale agreement relating to a share of 
the capital stock of a corporation; (i) as consideration for other shares, 
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(ii) as part of a transaction or series of transactions in which 
the person or partnership disposed of property to the corpora- 
tion that consisted of 


(A) all or substantially all the assets used in an active bus- 
iness carried on by that person or the members of that 
partnership, or 


(B) an interest in a partnership all or substantially all the 
assets of which were used in an active business carried on 
by the members of the partnership, or 


(iii) as payment of a stock dividend; and 


(g) where, immediately before the death of an individual, or, in 
the case of a deemed transfer under subsection 248(23), immedi- 
ately before the time that is immediately before the death of an 
individual, a share would, but for paragraph (a) of the definition 
“qualified small business corporation share” in subsection (1), 
be a qualified small business corporation share of the individual, 
the share shall be deemed to be a qualified small business corpo- 
ration share of the individual if it was a qualified small business 
corporation share of the individual at any time in the 12-month 
period immediately preceding the death of the individual. 
Related Provisions: 54.2—Sale of shares after incorporation of business; 
110.6(16) — Personal trust; 248(1) — “business” does not include adventure or con- 
cern under 110.6(14)(f); 248(5)(b) — Effect of stock dividend; 248(10) — Series of 
transactions or events; 248(12) — Identical properties. See also at end of 110.6. 


History: Subpara. 110.6(14)(f)(iii) added by 1998, c. 19, subsec. 130(2), applicable to 
dispositions of shares that occur after June 17, 1987. 


Para. 110.6(14)(c) substituted and (g) added by 1994, c. 7, Sch. I (1991, c. 49), sub- 
secs, 81(12), (13), applicable to 1988 ef seq. Para. (c) formerly read: 


(c) a personal trust shall be deemed to be related to a person or partnership for 
any period throughout which the person or partnership was a beneficiary of the 
trust; 


Advance Tax Rulings: ATR-55: Amalgamation followed by sale of shares. 


(15) Value of assets of corporations — For the purposes of 
the definitions “qualified small business corporation share” and 
“share of the capital stock of a family farm corporation” in subsec- 
tion (1), the definition “share of the capital stock of a family farm 
corporation” in subsection 70(10) and the definition “small business 
corporation” in subsection 248(1), 


oes 


(a) where a person (in this subsection referred to as the “in- 
sured”), whose life was insured under an insurance policy 
owned by a particular corporation, owned shares of the capital 
stock (in this subsection referred to as the “subject shares”) of 
the particular corporation, any corporation connected with the 
particular corporation or with which the particular corporation is 
connected or any corporation connected with any such corpora- 
tion or with which any such corporation is connected (within the 
meaning of subsection 186(4) on the assumption that the corpo- 
ration referred to in this subsection was a payer corporation 
within the meaning of that subsection), 


(i) the fair market value of the life insurance policy shall, at 
any time before the death of the insured, be deemed to be its 
cash surrender value (within the meaning assigned by sub- 
section 148(9)) at that time, and 


(ii) the total fair market value of assets (other than assets de- 
scribed in subparagraph (c)(i), (ii) or (iii) of the definition 
“qualified small business corporation share” in subsection 
(1), subparagraph (b)(i), (ii) or (il) of the definition “share of 
the capital stock of a family farm corporation” in subsection 
(1) or paragraph (a), (b) or (c) of the definition “‘small busi- 
ness corporation” in subsection 248(1), as the case may be) 
of any of those corporations that are 


(A) the proceeds, the right to receive the proceeds or at- 
tributable to the proceeds, of the life insurance policy of 
which the particular corporation was a beneficiary, and 


(B) used, directly or indirectly, within the 24-month pe- 
riod beginning at the time of the death of the insured or, 
where written application therefor is made by the particu- 
lar corporation within that period, within such longer pe- 
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tiod as the Minister considers reasonable in the circum- 
stances, to redeem, acquire or cancel the subject shares 
owned by the insured immediately before the death of the 
insured, 


not in excess of the fair market value of the assets immedi- 
ately after the death of the insured, shall, until the later of 


(C) the redemption, acquisition or cancellation, and 


ceeds under the policy, 
be deemed not to exceed the cash surrender value (within the 


diately before the death of the insured; and 


(b) the fair market value of an asset of a particular corporation 
that is a share of the capital stock or indebtedness 


shall be deemed to 
a particular corporation is connected with another corporation 
only where 


(i) the particular corporation is connected (within the mean- 


other corporation, and 


ing of subsection 186(4) as determined without reference to 


tion 186(4)) with the particular corporation, 


except that this paragraph applies only in determining whether a 
share of the capital stock of another corporation with which the 
particular corporation is connected is a qualified small business 
corporation share or a share of the capital stock of a family farm 
corporation and in determining whether the other corporation is 
a small business corporation. 

Related Provisions: 186(7) — Interpretation of “connected” for para. (a). 


dispositions occurring after 1991. That subsec. formerly read: 


“qualified small business corporation share” and “share of the capital stock of a , 
family farm corporation” in subsection (1) and the definition “small business | 
corporation” in subsection 248(1), where a person (in this subsection referred to 
as the “insured”), whose life was insured under an insurance policy owned by a 
particular corporation, owned shares of the capital stock (in this subsection re- | 
ferred to as the “subject shares”) of the particular corporation, any corporation | 
connected with the particular corporation or with which the particular corpora- 
tion is connected or any corporation connected with any such corporation or with | 
which any such corporation is connected (within the meaning of subsection 
186(4) on the assumption that the corporation referred to in this subsection was a | 
payer corporation within the meaning of that subsection), 


(a) the fair market value of the life insurance policy shall, at any time before | 
the death of the insured, be deemed to be its cash surrender value (within the | 
meaning assigned by subsection 148(9)) at that time: and 


(b) the total fair market value of assets (other than assets described in sub- 
paragraph (c)(i), (ii) or (iii) of the definition “qualified small business corpo-- 
ration share” in subsection (1), subparagraph (b)(i), (ii) or (iii) of the defini- 
tion “share of the capital stock of a family farm corporation” in subsection 
(1) or paragraph (a), (b) or (c) of the definition “small business corporation” 
in subsection 248(1), as the case may be) of any of those corporations that 
are 
(i) the proceeds, the right to receive the proceeds or attributable to the 
proceeds, of the life insurance policy of which the particular corporation 
was a beneficiary, and 
(ii) used, directly or indirectly, within the 24-month period beginning a 
the time of the death of the insured or, where written application there: 
for is made by the particular corporation within that period, within sucl 
longer period as the Minister considers reasonable in the circumstances | 
to redeem, acquire or cancel the subject shares owned by the insure‘ 
immediately before the death of the insured, { 
not in excess of the fair market value of the assets immediately after th 
death of the insured shall, until the later of 


(iii) the redemption, acquisition or cancellation, and : 


(iv) the date that is 60 days after the payment of the proceeds under th | 


policy, | 


J 
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a 


subsection 186(2) and on the assumption that the other cor- 
poration is a payer corporation within the meaning of subsec-: 


History: Subsec. 110.6(15) substituted by 1994, c. 21, subsec. 50(5), applicable tc. 


(15) Life insurance policy of corporation — For the purposes of the definitions _ 


(D) the day that is 60 days after the payment of the pro- 
meaning assigned by subsection 148(9)) of the policy imme- 


of another | 
corporation with which the particular corporation is connected 
be nil and, for the purpose of this paragraph, | 


ing assigned by paragraph (d) of the definition “qualified | 
small business corporation share” in subsection (1)) with the. 


(ii) the other corporation is not connected (within the mean- 
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be deemed not to exceed the cash surrender value (within the meaning as- 
signed by subsection 148(9)) of the policy immediately before the death of 
the insured. 


Subsec. 110.6(15) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 81(14), applicable 
to dispositions occurring after June 17, 1987, except that, with respect to dispositions 
occurring before July 13, 1990, the reference to “within the 24-month period com- 
-mencing at the time of the death of the insured or, where written application therefor is 
made by the particular corporation within that period, within such longer period [as the 
Minister considers reasonable in the circumstances]” in subpara. 110.6(15)(b)(ii) shall 
-be read as “before July 13, 1991 or, where written application therefor is made by the 
‘particular corporation before that date, before date”. 


(16) Personal trust — For the purposes of the definition “quali- 
fied small business corporation share” in subsection (1) and of para- 
graph (14)(c), a personal trust shall be deemed to include a trust 
described in subsection 7(2). 


‘History: Subsec. 110.6(16) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 81(14), 
applicable to dispositions occurring after June 17, 1987. 


(17) Order of deduction—For the purpose of clause 
{2)(a)(iii)(A), amounts deducted under this section in computing an 
individual’s taxable income for a taxation year that ended before 
1990 shall be deemed to have first been deducted in respect of 
amounts that were included in computing the individual’s income 
under this Part for the year because of subparagraph 14(1)(a)(v) 
before being deducted in respect of any other amounts that were 
included in computing the individual’s income under this Part for 
the year. 


History: Subsec. 110.6(17) amended by 1995, c. 3, subsec. 32(10), applicable to 1996 
at seg. Subsec. (17) formerly read: 


(17) For the purposes of clauses (2)(a)(iii)(A) and (3)(a)(iii)(A), amounts de- 
ducted by an individual under this section in computing the individual’s taxable 
income for a taxation year ending before 1990 shall be deemed to have first been 
deducted in respect of any amounts that were included in computing the indivi- 
dual’s income for that year because of paragraph 14(1)(a)(v) before being de- 
ducted in respect of any other amounts that were included in computing the indi- 
vidual’s income for that year. 


Subsec. 110.6(17) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 47(12), applica- 
le to 1990 et seq. 


'18) [Repealed] 


tistory: Subsec. 110.6(18) repealed by 1995, c. 3, subsec. 32(11), applicable to 1996 
't seg. Subsec. (18) formerly read: 


(18) Eligible real property gains and losses — For the purposes of the defini- 
tions “eligible real property gain” and “eligible real property loss” in subsection 


(1), 


(a) an individual shall be deemed to have disposed of identical properties in 
the order in which they were acquired; 


(b) where paragraph 74.2(2)(b) applies for the purposes of this section to 
| deem a property disposed of by another person to have been disposed of by 
an individual in a taxation year, the individual shall be deemed to have last 
acquired that property at the time at which the other person last acquired it 
and to have disposed of it at the time at which the other person disposed of 
It 
(c) where an individual is deemed by subsection 70(6), (9), (9.1), (9.2) or 
(9.3), 73(1), (3) or (4), 98(3) or (5) or 107(2) to have acquired property for 
an amount that is not greater than the adjusted cost base to the person or 
partnership from whom it was acquired, the individual shall be deemed to 
i have acquired the property at the time it was last acquired by the person or 
t partnership; 


! (d) the number of calendar months in a period shall be determined without 

reference to any such month that is in a taxation year of the individual or the 

individual’s spouse for which the property in respect of which the eligible 

| real property gain or eligible real property loss is computed was a principal 
residence (within the meaning assigned by section 54) of the individual or 
the individual’s spouse; and 


(€) where the eligible real property gain or eligible real property loss of an 
| individual is computed in respect of a gain or loss, from a disposition of 
} property by a partnership, the individual shall be deemed to have last ac- 

quired the property at the time it was last acquired by the partnership and to 

have disposed of the property at the time it was disposed of by the partner- 
ship except that, where the individual had disposed of that property to the 
partnership and an election had been filed under subsection 97(2) in respect 
of that disposition, the individual shall be deemed to have last acquired the 
property at the time it was last acquired by the individual before that disposi- 
tion if the amount agreed on in that election in respect of the property was 
not greater than the adjusted cost base to the individual of the property at the 


time of that disposition. 
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Subsec. 110.6(18) added by 1994, c.7, Sch. VIII (1993, c. 24), subsec. 47(12), applica- 
ble to 1992 et seq. 


(19) Election for property owned on February 22, 1994 — 
Subject to subsection (20), where an individual (other than a trust) 
or a personal trust (each of which is referred to in this subsection 
and subsections (20) to (29) as the “elector’), elects in prescribed 
form to have the provisions of this subsection apply in respect of 


(a) a capital property (other than an interest in a trust referred to 
in any of paragraphs (f) to (j) of the definition “flow-through 
entity” in subsection 39.1(1)) owned at the end of February 22, 
1994 by the elector, the property shall be deemed, except for the 
purposes of sections 7 and 35 and subparagraph 110(1)(d.1)Gi), 


(i) to have been disposed of by the elector at that time for 
proceeds of disposition equal to the greater of 


(A) the amount determined by the formula 


AB 
where 


A is the amount designated in respect of the property in 
the election, and 


B is the amount, if any, that would, if the disposition 
were a disposition for the purpose of section 7 or 35, 
be included under that section as a result of the dispo- 
sition in computing the income of the elector, and 


(B) the adjusted cost base to the elector of the property 
immediately before the disposition, and 


(i1) to have been reacquired by the elector immediately after 
that time at a cost equal to 


(A) where the property is an interest in or a share of the 
capital stock of a flow-through entity (within the meaning 
assigned by subsection 39.1(1)) of the elector, the cost to 
the elector of the property immediately before the disposi- 
tion referred to in subparagraph (i), 


(B) where an amount would, if the disposition referred to 
in subparagraph (i) were a disposition for the purpose of 
section 7 or 35, be included under that section as a result 
of the disposition in computing the income of the elector, 
the lesser of 


(I) the elector’s proceeds of disposition of the property 
determined under subparagraph (i), and 


(II) the amount determined by the formula 


AB 
where 


A is the amount, if any, by which the fair market 
value of the property at that time exceeds the 
amount that would, if the disposition referred to in 
subparagraph (i) were a disposition for the purpose 
of section 7 or 35, be included under that section as 
a result of the disposition in computing the income 
of the elector, and 


B is the amount that would be determined by the 
formula in subclause (C)(II) in respect of the pro- 
perty if clause (C) applied to the property, and 


(C) in any other case, the lesser of 
(1) the designated amount, and 
(IL) the amount, if any, by which the fair market value 
of the property at that time exceeds the amount deter- 
mined by the formula 
A-1.1B 
where 
A is the designated amount, and 
B is the fair market value of the property at that time; 


S. 110.6(19)(b) 


(b) a business carried on by the elector (otherwise than as a 
member of a partnership) on February 22, 1994, 


(i) the amount that would be determined under subparagraph 
14(1)(a)(v) at the end of that day in respect of the elector if 


(A) all the eligible capital property owned at that time by 
the elector in respect of the business were disposed of by 
the elector immediately before that time for proceeds of 
disposition equal to the amount designated in the election 
in respect of the business, and ; 


(B) the fiscal period of the business ended at that time 


shall be deemed to be a taxable capital gain of the elector for 
the taxation year in which the fiscal period of the business 
that includes that time ends from, the disposition of a particu- 
lar property and, for the purposes of this section, the particu- 
lar property shall be deemed to have been disposed of by the 
elector at that time, and 


(ii) for the purpose of paragraph 14(3)(b), the amount of the 
taxable capital gain determined under subparagraph (i) shall 
be deemed to have been claimed, by a person who does not 
deal at arm’s length with each person or partnership that does 
not deal at arm’s length with the elector, as a deduction under 
this section in respect of a disposition at that time of the eli- 
gible capital property; and 


(c) an interest owned at the end of February 22, 1994 by the 
elector in a trust referred to in any of paragraphs (f) to (j) of the 
definition “flow-through entity” in subsection 39.1(1), the elec- 
tor shall be deemed to have a capital gain for the year from the 
disposition on February 22, 1994 of property equal to the lesser 
of 


(i) the total of amounts designated in elections made under 
this subsection by the elector in respect of interests in the 
trust, and 


(ii) 4/3 of the amount that would, if all of the trust’s capital 
properties were disposed of at the end of February 22, 1994 
for proceeds of disposition equal to their fair market value at 
that time and that portion of the trust’s capital gains and capi- 
tal losses or its net taxable capital gains, as the case may be, 
arising from the dispositions as can reasonably be considered 
to represent, the elector’s share thereof were allocated to or 
designated in respect of the elector, be the increase in the an- 


nual gains limit of the elector for the 1994 taxation year as a | 


result of the dispositions. 


Related Provisions: 13(7)(e.1)—Depreciable capital property; 13(21)“un- 
depreciated capital cost’F — No recapture of CCA on election; 14(1)(a)(v)D, 
14(5)“cumulative eligible capital”B, 14(9) — Cumulative eligible capital; 39.1 — 
Holdings in flow-through entities; 40(2)(b)A, D, .40(7.1) — Principal residence; 
49(3.2) — Options; 53(1)(r) — Increase in ACB immediately before disposing of all 
interests or shares of a flow-through entity; 54“adjusted cost base”(c) — ACB adjust- 
ment of flow-through entity preserved through disposition and reacquisition; 
84.1(2.01)(a) — Share deemed acquired not at arm’s length (cost base preserved) for 
purposes of later non-arm’s length sale;107(1.1)(a) — Cost of capital interest in a trust 
when election made; 110.6(20) — Application of election; 110.6(21) — Non-qualify- 
ing real property; 110.6(23) — Partnership interest; 110.6(24)—(30) — Time for elec- 
tion and late-filed-elections; 257 — Formulas cannot calculate to less than zero; Reg. 
2800(2.1) — Extended deadline for preferred beneficiary election. See also at end of s. 
110.6. 


History: Subsec. 110.6(19) added by 1995, c. 3, subsec. 32(12), applicable to 1994 er 
seq. 

Selected Cases [subsec. 110.6(19)]: Holder v. R., [2004] 3 C.T.C. 207 (FCA) 
(Effect of error in election triggered application of adjustments); Champagne v. R., 
[2003] 3 C.T.C. 2318 (TCC) (“Shall” has imperative meaning); Smedley v. R., [2003] 2 
C.T.C. 2658 (TCC) (Remission order recommended where taxpayer unaware of 
election). 


Remission Orders: Karen Smedley and George Smedley Remission Order, P.C. 
2004-264 (remission of tax where CRA failed to advise that election could be amended 
under 110.6(27)). 


1.T. Application Rules: 20(1)(c) (where depreciable property owned since before 
1972): 26(29) (following election, property deemed not owned at end of 1971 so ITAR 
26(3) will not apply). 


(20) Application of subsec. (19) — Subsection (19) applies to a 
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interpretation Bulletins: IT-120R6: Principal residence; IT-217R: Depreciable pro- 
perty owned on December 31, 1971 (archived); IT-379R: Employees profit sharing 
plans — allocations to beneficiaries. | 


\.T. Technical News: 7 (principal residence and the capital gains election). 


I 


property or to a business, as the case may be, of an elector only if — 


(a) where the elector is an individual (other than a trust), 


(i) its application to all of the properties in respect of which 
elections were made under that subsection by the elector ora | 
spouse or common-law partner of the elector and to all the © 
businesses in respect of which elections were made under | 
that subsection by the elector 


(A) would result in an increase in the amount deductible 
under subsection (3) in computing the taxable income of | 
the elector or a spouse or common-law partner of the 
elector, and ; 
(B) in respect of each of the 1994 and 1995 taxation | 
years, 5 


(1) where no part of the taxable capital gain resulting | 
from an election by the elector is included in comput-_ 
ing the income of a spouse or common-law partner of 
the elector, would not result in the amount determined. 
under paragraph (3)(a) for the year in respect of the 
elector being exceeded by the lesser of the amounts. 
determined under paragraphs (3)(b) and (c) for the 
year in respect of the elector, and 


(II) where no part of the taxable capital gain resulting 
from an election by the elector is included in comput- 
ing the income of the elector, would not result in the 
amount determined under paragraph (3)(a) for the year 
in respect of a spouse or common-law partner of the 
elector being exceeded by the lesser of the amounts 
determined under paragraphs (3)(b) and (c) for the 
year in respect of the spouse or common-law partner 


(ii) the amount designated in the election in respect of the 
property exceeds ''/io of its fair market value at the end o 
February 22, 1994, or 


(iii) the amount designated in the election in respect of the 
business is $1.00 or exceeds ''/io of the fair market value a 
the end of February 22, 1994 of all the eligible capital pro 
perty owned at that time by the elector in respect of the busi 
ness; and 
(b) where the elector is a personal trust, its application to all o 
the properties in respect of which an election was made unde 
that subsection by the elector would result in | 


(i) an increase in the amount deemed by subsection 104(21.2 
to be a taxable capital gain of an individual (other than | 
trust) who was a beneficiary under the trust at the end of Fet) 
ruary 22, 1994 and resident in Canada at any time in the ind, 
vidual’s taxation year in which the trust’s taxation year th, 
includes that day ends, or 


(ii) where subsection (12) applies to the trust for the trust 
taxation year that includes that day, an increase in th 
amount deductible under that subsection in computing t] 
trust’s taxable income for that year. 
History: Subsec. 110.6(20) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spous: 
with “spouse or common-law partner”, applicable to 2001 et seq., in force July . 
2000. See also the transitional rules reproduced in the History to 248( 1)*common-l 
partner’. 


Subsec. 110.6(20) added by 1995, c. 3, subsec. 32(12), applicable to 1994 et seq. 


(21) Effect of election on non-qualifying real property 
Where an elector is deemed by subsection (19) to have disposed 
a non-qualifying real property, 
(a) in computing the elector’s taxable. capital gain from the d 
position, there shall be deducted the amount determined by | 
formula 


0.75(A — B) i 
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where 
A is the elector’s capital gain from the disposition, and 


B is the elector’s eligible real property gain from the disposi- 
tion; and 
(b) in determining at any time after the disposition the capital 
cost to the elector of the property where it is a depreciable pro- 
perty and the adjusted cost base to the elector of the property in 
any other case (other than where the property was at the end of 
February 22, 1994 an interest in or a share of the capital stock of 
a flow-through entity within the meaning assigned by subsection 
39.1(1)), there shall be deducted ‘/3 of the amount determined 
under paragraph (a) in respect of the property. 
Related Provisions: 13(7)(e)(i)(B)(I1V) — Reduction in capital cost reflected for 
CCA purposes; 53(2)(u) — Reduction in ACB; 127.52(1)(h.1) — Calculation for pur- 
poses of minimum tax; 257 — Formula cannot calculate to less than zero. See also at 
end of s. 110.6. 
History: Subsec. 110.6(21) added by 1995, c. 3, subsec. 32(12), applicable to 1994 et 
seq. 
Selected Cases [subsec. 110.6(21)]: Holder v. R., [2004] 3 C.T.C. 207 (FCA) 
(Effect of error in election triggered application of adjustments). 


(22) Adjusted cost base — Where an elector is deemed by para- 
graph (19)(a) to have reacquired a property, there shall be deducted 
in computing the adjusted cost base to the elector of the property at 
any time after the reacquisition the amount, if any, by which 


(a) the amount determined by the formula 


A—1.1B 
where 


A is the amount designated in the election under subsection 
(19) in respect of the property, and 


B is the fair market value of the property at the end of February 
22, 1994 


*xceeds 


(b) where the property is an interest in or a share of the capital 
stock of a flow-through entity (within the meaning assigned by 
subsection 39.1(1)), +/s of the taxable capital gain that would 
have resulted from the election if the amount designated in the 
election were equal to the fair market value of the property at the 
end of February 22, 1994 and, in any other case, the fair market 
_ Value of the property at the end of February 22, 1994. 
telated Provisions: 14(9) — Further effects of excessive election: 53(2)(v) — Re- 
uction in ACB; 110.6(19)(a)(ii)(C)\(D, 110.6(28) — Further effects of excessive elec- 
on; 257 — Formula cannot calculate to less than zero. See also at end of s. 110.6. 
'istory: Subsec. 110.6(22) added by 1995, c. 3, subsec. 32(12), applicable to 1994 et 
2q. 
elected Cases [subsec. 110.6(22)]: Holder y. R., (2004] 3 C.T.C. 207 (FCA) 
3tfect of error in election triggered application of adjustments). 


23) Disposition of partnership interest — Where an elector 
s deemed by subsection (19) to have disposed of an interest in a 
artnership, in computing the adjusted cost base to the elector of the 
ierest immediately before the disposition 


(a) there shall be added the amount determined by the formula 
Cc 
A-B)x=+E 
( ) D 


where 


A is the total of all amounts each of which is the elector’s share 
of the partnership’s income (other than a taxable capital gain 
from the disposition of a property) from a source or from 
sources in a particular place for its fiscal period that includes 
February 22, 1994, 


B. is the total of all amounts each of which is the elector’s share 
_of the partnership’s loss (other than an allowable capital loss 
from the disposition of a property) from a source or from 
Sources in a particular place for that fiscal period, 


C is the number of days in the period that begins the first day of 
that fiscal period and ends February 22, 1994, 
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D is the number of days in that fiscal period, and 


E is “4 of the amount that would be determined under para- 
graph 3(b) in computing the elector’s income for the taxation 
year in which that fiscal period ends if the elector had no 
taxable capital gains or allowable capital losses other than 
those arising from dispositions of property by the partnership 
that occurred before February 23, 1994; and 


(b) there shall be deducted the amount that would be determined 
under paragraph (a) if the formula in that paragraph were read as 


G 
B-A)x=-E 
( ) D 


Related Provisions: 53(1)(e)(xii) — Addition to ACB; 53(2)(c)(xi) — Reduction in 
ACB; 257 — Formulas cannot calculate to less than zero. See also at end of s. 110.6. 
History: Subsec. 110.6(23) added by 1995, c. 3, subsec, 32(12), applicable to 1994 et 
seq. 


(24) Time for election — An election made under subsection (19) 
shall be filed with the Minister 


(a) where the elector is an individual (other than a trust), 


(i) if the election is in respect of a business of the elector, on 
or before the individual’s filing-due date for the taxation year 
in which the fiscal period of the business that includes Febru- 
ary 22, 1994 ends, and 


(ii) in any other case, on or before the individual’s balance- 
due day for the 1994 taxation year; and 


(b) where the elector is a personal trust, on or before March 31 
of the calendar year following the calendar year in which the 
taxation year of the trust that includes February 22, 1994 ends. 


Related Provisions: 110.6(26)-(30) — Late and amended elections. See also at end 
of s. 110.6. 


History: Subpara. 110.6(24)(a)(i) amended by 1996, c. 21, s. 21, applicable to 1995 er 
seq. The subpara. formerly read: 


(i) if the election is in respect of a business of the elector, on or before the indivi- 
dual’s balance-due day for the taxation year in which the fiscal period of the 
business that includes February 22, 1994 ends, and 


Subsec. 110.6(24) added by 1995, c. 3, subsec. 32(12), applicable to 1994 et seq. 


(25) Revocation of election — Subject to subsection (28), an 
elector may revoke an election made under subsection (19) by filing 
a written notice of the revocation with the Minister before 1998. 
Related Provisions: 104(14.01) — Revocation of preferred beneficiary election at 
same time; 104(21.01) — Revocation of trust’s taxable capital gains designation at 
same time. See additional Related Provisions and Definitions at end of s. 110.6. 


History: Subsec. 110:6(25) added by 1995, c. 3, subsec. 32(12), applicable to 1994 et 
seq. 


I.T. Technical News: 7 (principal residence and the capital gains election). 


(26) Late election — Where an election made under subsection 
(19) is filed with the Minister after the day (referred to in this sub- 
section and subsections (27) and (29) as the “election filing date’’) 
on or before which the election is required by subsection (24) to 
have been filed and on or before the day that is 2 years after the 
election filing date, the election shall be deemed for the purposes of 
this section (other than subsection (29)) to have been filed on the 
election filing date if an estimate of the penalty in respect of the 
election is paid by the elector when the election is filed with the 
Minister. 

Related Provisions: 104(14.01) — Late preferred beneficiary election filed at same 
time; 104(21.01) — Late filing of trust's taxable capital gains designation at same time; 
110.6(29) — Amount of penalty. See also at end of s. 110.6. 

History: Subsec. 110.6(26) added by 1995, c. 3, subsec, 32(12), applicable to 1994 et 
seq. 


(27) Amended election — Subject to subsection (28), an election 
under subsection (19) in respect of a property or a business is 
deemed to be amended and the election, as amended, is deemed for 
the purpose of this section (other than subsection (29)) to have been 
filed on the election filing date if 


(a) an amended election in prescribed form in respect of the pro- 
perty or the business is filed with the Minister before 1998; and 


S. 110.6(27)(b) 


of the penalty, if any, in respect of the amended 


(b) an estimate 
the elector when the amended election is filed 


election is paid by 

with the Minister. 
Related Provisions: 104(14.01) — Amended preferred beneficiary election filed at 
same time; 104(21.01) — Amendment of trust’s taxable capital gains designation at 
same time; 110.6(26) — Election filing date; 110.6(29) — Amount of penalty. See also 
at end of s. 110.6. 
History: The opening words of subsec. 110.6(27) amended by 1998, c. 19, subsec. 
130(3), applicable to 1994 et seq. The opening words formerly read: 


(27) Subject to subsection (28), an election made under subsection (19) in re- 
spect of a property or a business shall be deemed to be amended and the election, 
as amended, shall be deemed to have been filed on the election filing date if 


Subsec. 110.6(27) added by 1995, c. 3, subsec. 32(12), applicable to 1994 et seq. 
Remission Orders: Karen Smedley and George Smedley Remission Order, P.C. 
9004-264 (remission of tax where CRA failed to advise that election could be 
amended). 


(28) Election that cannot be revoked or amended — An 
election under subsection (19) cannot be revoked or amended where 
the amount designated in the election exceeds 11/10 of 


a property other than an interest 


(a) if the election is in respect of 
value of the property at the end 


in a partnership, the fair market 
of February 22, 1994; 

(b) if the election is in respect of an interest in a partnership, the 
greater of $1 and the fair market value of the property at the end 
of February 22, 1994; and 

(c) if the election is in respect of a business, the greater of $1 
and the fair market value at the end of February 22, 1994 of all 
the eligible capital property owned at that time by the elector in 
respect of the business. 


Related Provisions: 14(9), 110.6(19)(a)GiC)CD, 110.6(22)(a)B — Further effects 
of excessive election; 40(3)(a) — Partnership interest can have negative ACB. See also 
at end of s. 110.6. 
History: Subsec. 110.6(28) amended by 1998, c. 19, subsec. 130(4), applicable to 
1994 et seg. Subsec. 110.6(28) formerly read: 
(28) An election made under subsection (19) cannot be revoked or amended 
where the amount designated in the election exceeds |'/1o of 
(a) if the election is in respect of a property, the fair market value of the 
property at the end of February 22, 1994; and 


(b) if the election is in respect of a business, the fair market value at the end 


of February 22, 1994 of all the eligible capital property owned at that time 
by the elector in respect of the business. 


Subsec. 110.6(28) added by 1995, c. 3, subsec. 32(12), applicable to 1994 et seq. 


— The penalty in respect of an election 


(29) Amount of penalty 
(27) applies is the amount determined 


to which subsection (26) or 
by the formula 

AXB 

300 


where 


A is the number of months each of which is a month all or part of 
which is during the period that begins the day after the election 
filing date and ends the day the election or amended election is 
filed with the Minister; and 


is the total of all amounts each of which is the taxable capital 
gain of the elector or a spouse or common-law partner of the 
elector that results from the application of subsection (19) to the 
property or the business in respect of which the election is made 
less, where subsection (27) applies to the election, the total of all 
amounts each of which would, if the Act were read without ref- 
erence to subsections (20) and (27), be the taxable capital gain 
of the elector or a spouse or common-law partner of the elector 
that resulted from the application of subsection (19) to the pro- 
perty or the business. 

Related Provisions: 110.6(26) — Election filing date, 220(3.1) — Waiver of pen- 
alty by CRA. See also at end of s. 110.6. 

History: Subsec. 110.6(29) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 ef seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 


Income Tax Act, Part I 


Subsec. 110.6(29) added by 1995, c. 3, subsec. 32(12), applicable to 1994 et seq. 


(30) Unpaid balance of penalty — The Minister shall, with all 
due dispatch, examine each election to which subsection (26) or 
(27) applies, assess the penalty payable and send a notice of assess- 
ment to the elector who made the election, and the elector shall pay 
forthwith to the Receiver General the amount, if any, by which the 
penalty so assessed exceeds the total of all amounts previously paid 


Related Provisions [s. 110.6]: 14(1)(a)(v) — Excess exceeding eligible capital | 
amount deemed to be taxable capital gain; 39(9) — Reduction of business investment 

loss; 39(11)— Bad debt recovery, 39(13) — Repayment of assistance; 40(3)— | 
Deemed gain when ACB adjusted below nil; 42 — Deemed loss on warranty; 70(2) — 
Rollovers on death; 98(1)(c) — Disposition of partnership property; 111(8)‘non-capital 
loss” A:E — Carryforward of exemption deduction as non-capital loss; 111(8)“pre- 
1986 capital loss balance”C, D, E— Balance reduced by exemption claims; 111.1— 

Order of applying provisions: 131(1)(b) — Election re capital gains dividend. 


Definitions [s. 110.6]: “active business” —£248(1); “adjusted cost: base” —'34, 
248(1); “allowable business investment loss” —38(c), 248(1); “alter ego trust’, | 
“amount” — 248(1); “annual gains limit” — 110.6(1); “assessment”? — 248(1); “aver- 
age annual rate of return” — 110.6(9); “borrowed money”, “business” — 248(1); “cal- 
endar year” — Interpretation Act 37(1 (a); “Canada” — 255; “Canadian-controlled pri- 
vate corporation” — 125(7), 248(1); “capital gain” — 39(1)(a), 248(1); “capital 
interest” — in a trust 108(1), 248(1);.“‘capital loss” — 39(1)(b), 248(1); “capital pro- | 
perty” — 54, 248(1): “carrying on business” — 253; “child” —70(10), 110.6(1), 
252(1); “class of shares’ — 248(6); “common-law partner”, “common share” — 
248(1); “connected” — 186(4), (7); “corporation” — 248(1), Interpretation Act 35(\);, 
“credit union” — 137(6), 248(1); “cumulative gains limit”, “cumulative net investment 
loss” — 110.6(1); “deferred profit sharing plan” — 147(1), 248(1); “dividend” — 
248(1); “election filing date” — 110.6(26); “elector” — 110.6(19); “eligible capital 
property” — 54, 248(1); “eligible real property loss” — 110.6(1); “employee”, “farm- 
ing” — 248(1); “filing-due date” — 150(1), 248(1); “fiscal period” — 249(2)(b). 
249.1; “gross revenue” — 248(1); “identical” — 248(12); “immovable” — Quebec 
Civil Code art. 900-907; “income-averaging annuity contract” — 61(4), 248(1); “indi- 
vidual”, “insurance policy” — 248(1); “interest in a family farm partnership” — 
110.6(1); ‘investment corporation” — 130(3)(a), 248(1); “investment expense”, “in: 
vestment income” — 110.6(1); “joint spousal or common-law partner trust”, “Min’ 
ister” — 248(1); “mortgage investment corporation” — 130.1(6), 248(1); “mutual func 
corporation” — 131(8), 248(1); “mutual fund trust” — 132(6)}+(7), 132.2(1)(q) [to bi 
repealed], 132.2(3)(n) [draft], 248(1); “net capital loss” — 111(8), 248(1); “net incom: 
stabilization account” — 110.6(1.1), 248(1): “non-qualifying real property” — 
110.6(1), 248(1); “parent” — 252(2); “person” — 248(1); “personal trust” — 
110.6(16), 248(1); “prescribed” — 248(1); “prescribed stock exchange” — 248(29 
Reg. 3200, 3201; “property” — 248(1); “qualified farm property”, “qualified sma 
business corporation share’ — 110.6(1); “registered charity”, “registered pensio 
plan” — 248(1); “registered retirement savings plan” — 146(1), 248(1); “related” —| 
110.6(14)(c)-(e), 251(2); “related segregated fund trust” — 138.1(1)(a); “resident i) 
Canada” — 110.6(5), 250; “series of transactions” — 248(10); ‘‘share” — 248(1 
“share of the capital stock of a family farm corporation” — 110.6(1); “small busines 
corporation” — 110.6(14)(b), 248(1); “specified member” — 248(1); “stock diy 
dend” — 248(1); “substituted property” — 248(5); “taxable capital gain” — 38(@ 
248(1); “taxable income” — 2(2), 248(1): “taxation year” — 249; “taxpayer” - 
248(1); “testamentary trust” — 108(1), 248(1); “trust? — 104(1), 248(1), (3); “wn 
ing” — Interpretation Act 35(1). | 


Interpretation Bulletins [s. 110.6]; IT-120R6: Principal residence; IT-123R) 
Transactions involving eligible capital property; IT-236R4: Reserves — disposition _ 
capital property (archived); IT-242R: Retired partners; IT-268R3: Inter vivos transi! 
of farm property to child; IT-268R4: Inter vivos transfer of farm property to child; I’ 
278R2: Death of a partner or of a retired partner; IT-281R2: Elections on single pé' 
ments from a deferred profit-sharing plan (archived); IT-330R: Dispositions of capi) 
property subject to warranty, covenant, etc. (archived); IT-369R: Attribution of tn. 
income to settlor: IT-373R2:; Woodlots; IT-381R3: Trusts — capital gains and los: 

and the flow-through of taxable capital gains to beneficiaries; IT-442R: Bad debts 2) 
reserves for doubtful debts; IT-451R: Deemed disposition and acquisition on ceasing ) 
be or becoming resident in Canada; IT-504R2: Visual artists and writers. { 


Forms [s. 110.6]: T1 SCH 3: Capital gains (or losses); T3 SCH 3: Eligible taxa 
capital gains; T657: Calculation of capital gains deduction; T936: Calculation of cur. 
lative net investment loss; T1161: List of properties by an emigrant of Canada. — 

| 
110.7 (1) Residing in prescribed zone [northern Cana’ 
deduction] — Where, throughout a period (in this section refer. 
to as the “qualifying period”) of not less than 6 consecutive mon) 
beginning or ending in a taxation year, a taxpayer who is an indi 
dual has resided in one or more particular areas each of which i! 


partner”. 


prescribed northern zone or prescribed intermediate zone for / 


| 
; 
{ 
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on account of that penalty. ) 


History: Subsec. 110.6(30) addéd by 1995, c. 3, subsec. 32(12), applicable to 1994 er 
seq. | 


Division C — Computation of Taxable Income 


year and files for the year a claim in prescribed form, there may be 
deducted in computing the taxpayer’s taxable income for the year 


(a) the total of all amounts each of which is the product obtained 
by multiplying the specified percentage for a particular area for 
the year in which the taxpayer so resided by an amount received, 
or the value of a benefit received or enjoyed, in the year by the 
_ taxpayer in respect of the taxpayer’s employment in the particu- 
lar area by a person with whom the taxpayer was dealing at 
arm’s length in respect of travel expenses incurred by the tax- 
payer or another individual who was a member of the taxpayer’s 
household during the part of the year in which the taxpayer re- 
__ sided in the particular area, to the extent that 


(i) the amount received or the value of the benefit, as the case 
may be, 


(A) does not exceed a prescribed amount in respect of the 
taxpayer for the period in the year in which the taxpayer 
resided in the particular area, 


(B) is included and is not otherwise deducted in comput- 
ing the taxpayer’s income for the year or any other taxa- 
tion year, and 


(C) is not included in determining an amount deducted 
under subsection 118.2(1) for the year or any other taxa- 
tion year, 


(ii) the travel expenses were incurred in respect of trips made 
in the year by the taxpayer or another individual who was a 
member of the taxpayer’s household during the part of the 
year in which the taxpayer resided in the particular area, and 


(iii) neither the taxpayer nor a member of the taxpayer’s 

| household is at any time entitled to a reimbursement or any 
form of assistance (other than a reimbursement or assistance 
included in computing the income of the taxpayer or the 
member) in respect of travel expenses to which subparagraph 
(ii) applies; and 

(b) the lesser of 

(i) 20% of the taxpayer’s income for the year, and 


(ii) the total of all amounts each of which is the product ob- 

tained by multiplying the specified percentage for a particu- 

lar area for the year in which the taxpayer so resided by the 
. total of 


(A) $7.50° multiplied by the number of days in the year 
included in the qualifying period in which the taxpayer 
resided in the particular area, and 


(B) $7.50* multiplied by the number of days in the year 
included in that portion of the qualifying period through- 
out which the taxpayer maintained and resided in a self- 
contained domestic establishment in the particular area 
(except any day included in computing a deduction 
claimed under this paragraph by another person who re- 
sided on that day in the establishment). 

slated Provisions: 6(6) — Employment at special work site or remote area — non- 

able benefits; 111.1 — Order of applying provisions; 127,52(1)(h)(i) — Deduction 

owed for minimum tax purposes. 


; 


terpretation Bulletins: IT-91R4: Employment at special work sites or remote 
otk locations; IT-178R3: Moving expenses. 


2gulations: 100(3.1) (deduction reduces source withholdings); 7303.1 (prescribed 
tthern zone, prescribed intermediate zone). 


rms: RC4054: Ceiling amounts for housing benefits paid in prescribed zones [infor- 

ition sheet]; T2222: Northern residents deductions. 

) Specified percentage — For the purpose of subsection (1), 
> Specified percentage for a particular area for a taxation year is 
(a) where the area is a prescribed northern zone for the year, 

100%; and 

_ (b) where the area is a prescribed intermediate zone for the year, 

) 50%. 

7 

| ——————_— 


ot indexed for inflation. 
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Regulations: 7303.1 (prescribed northern zone, prescribed intermediate zone). 


Interpretation Bulletins: IT-91R4: Employment at special work sites or remote 
work locations. 


(3) Restriction — The total determined under paragraph (1)(a) for 
a taxpayer in respect of travel expenses incurred in a taxation year 
in respect of an individual shall not be in respect of more than 2 
trips made by the individual in the year, other than trips to obtain 
medical services that are not available in the locality in which the 
taxpayer resided. 


Related Provisions [s. 110.7(3)]: 118.2(2)(g), (h) — Medical expense credit for 
travel expenses. 


(4) Board and lodging allowances, etc. — The amount deter- 
mined under subparagraph (1)(b)(ii) for a particular area for a tax- 
payer for a taxation year shall not exceed the amount by which the 
amount otherwise determined under that subparagraph for the par- 
ticular area for the year exceeds the valué of, or an allowance in 
respect of expenses incurred by the taxpayer for, the taxpayer’s 
board and lodging in the particular area (other than at a work site 
described in paragraph 67.1(2)(e)) that 


(a) would, but for subparagraph 6(6)(a)(i), be included in com- 
puting the taxpayer’s income for the year; and 


(b) can reasonably be considered to be attributable to that por- 
tion of the qualifying period that is in the year and during which 
the taxpayer maintained a self-contained domestic establishment 
as the taxpayer’s principal place of residence in an area other 
than a prescribed northern zone or a prescribed intermediate 
zone for the year. 


Regulations: 7303.1 (prescribed northern zone, prescribed intermediate zone). 


Interpretation Bulletins: IT-91R4: Employment at special work sites or remote 
work locations; IT-178R3: Moving expenses. 


Forms: RC4054: Ceiling amounts for housing benefits paid in prescribed zones [infor- 
mation sheet]. 


(5) Idem — Where on any day an individual resides in more than 
one particular area referred to in subsection (1), for the purpose of 
that subsection, the individual shall be deemed to reside in only one 
such area on that day. 
History [s. 110.7]: The opening words of subsec. 110.7(4) amended Ly ISLE EPS. 
27, applicable to 1998 et seq. The opening words formerly read: 
(4) Idem — The amount determined under subparagraph (1)(b)(ii) for a particu- 
lar area for a taxpayer for a taxation year shall not exceed the amount by which 
the amount otherwise determined under that subparagraph for that particular area 
for the year exceeds the value of, or an allowance in respect of expenses incurred 
by the taxpayer for, the taxpayer’s board and lodging in the particular area that 
Subpara. 110.7(1)(a)(iii) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 48, applicable 
to 1992 et seq. 
S. 110.7 substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 82, applicable to 1988 er seg. 
except that 


(a) for the 1988 to 1990 taxation years, 
(i) para. 110.7(1)(b) shall be read as follows: 


(b) subject to subsections (4) and (6), the total of all amounts each of 
which is the product obtained by multiplying the specified percentage 
for a particular area for the year in which the taxpayer so resided by the 
lesser of 


(i) 20% of the taxpayer’s income for the year, and 
(ii) the total of 


(A) $450 multiplied by the quotient obtained when the number 
of days in the year included in that portion of the qualifying 
period throughout which the taxpayer maintained and resided in 
a self-contained domestic establishment in the particular area 
(except any day included in computing a deduction claimed 
under this paragraph by another person who resided on that day 
in the establishment) is divided by 30, and 


(B) $225 multiplied by the amount, if any, by which 


(1) the quotient obtained when the number of days in the 
year included in the qualifying period in which the taxpayer 
resided in the particular area is divided by 30 


S. 110.7 


exceeds 
(II) the quotient determined under clause (A), 
(ii) the section shall be read as including the following subsections: 


(6) Subject to subsection (7), where a quotient determined under. para- 
graph (1)(b) is not a whole number, it shall be rounded to the nearest 
whole number or, where it is equidistant from 2 such consecutive whole 
numbers, it shall be rounded to the higher thereof. 


(7) Where, in a taxation year, a taxpayer resided in more than one partic- 
ular area each of which is an area referred to in subsection (2) for the 
year, for the purpose of computing the amount deductible under subsec- 
tion (1) in computing the taxpayer’s taxable income for the year, the 
total of all amounts each of which is a quotient determined under para- 
graph (1)(b) in respect of any such area for the year shall not exceed the 
total of such amounts that would have been obtained for the year if the 
taxpayer had resided in only one such area throughout the portion of the 
qualifying period included in the year. 


(8) Where 2 or more taxpayers not dealing with each other at arm’s 
length resided in the same self-contained domestic establishment for pe- 
riods in a taxation year, for the purpose of computing the amounts de- 
ductible under subsection (1) in computing the taxable incomes of those 
taxpayers for the year, the total of all quotients determined for the year 
under clause (1)(b)(ii)(A) in respect of the establishment shall not ex- 
ceed the amount that would be the quotient determined under that clause 
in respect of the establishment for the year if the establishment had been 
maintained by only one such taxpayer for the total of those periods; 


(b) for the 1988 to 1994 taxation years, 
(i) that portion of subsec. 110.7(1) preceding para. (a) shall be read as follows: 


110.7 (1) Where, throughout a period (in this section referred. to as the 
“qualifying period”) of not less than 6 consecutive months beginning or 
ending in a taxation year, a taxpayer who is an individual has resided in 
one or more particular areas each of which is a prescribed area for the 
year or for one of the 2 preceding taxation years or a prescribed northern 
zone or prescribed intermediate zone for the year, and the taxpayer files 
for the year a claim in prescribed form, there may be deducted in com- 
puting the taxpayer’s taxable income for the year, 


(ii) subsection 110.7(2) shall be read as follows: 


(2) For the purpose of subsection (1), the specified percentage for a par- 
ticular area for a taxation year is 


(a) where the area is a prescribed area for the year or a prescribed 
northern zone for the year, 100%; 


(b) except as otherwise provided in paragraph (a), where the area 
was a prescribed area for the immediately preceding taxation year, 
667/3%; 

(c) except as otherwise provided in paragraph (a) or (b), where the 
area is a prescribed intermediate zone for the year, 50%; and 


(d) except as otherwise provided in paragraph (a), (b) or (c), where 
the area was a prescribed area for the second preceding taxation 
year, 33'%, 


(iii) paragraph 110.7(4)(b) shall be read as follows: 


(b) can reasonably be considered to be attributable to that portion of the 
qualifying period that is in the year and during which the taxpayer main- 
tained a self-contained domestic establishment as the taxpayer's princi- 
pal place of residence in an area other than a prescribed area, prescribed 
northern zone or prescribed intermediate zone for the year. 


S. 110.7 formerly read: 


110.7 (1) Residing in prescribed area — In computing the taxable income for 
a taxation year of an individual who, throughout a period of not less than 6 
months commencing or ending in the year, resided in an area that was a pre- 
scribed area for the year or for one of the 2 preceding taxation years and who 
files a claim in prescribed form with the individual's return of income for the 
year pursuant to section 150, there may be deducted 


(a) where the area was a prescribed area for the year, 100%, 


(b) where the area was not a prescribed area for the year but was a pre- 
scribed area for the immediately preceding taxation year, 7/1, and 


(c) where the area was not a prescribed area for the year or the immediately 
preceding taxation year but was a prescribed area for the second preceding 
taxation year, '/3 
of such of the following amounts as are applicable: 

(d) an amount received, or the value of a benefit received or enjoyed, in the 
year by the individual in respect of the individual’s employment in the area 
by a person with whom the individual was dealing at arm’s length in respect 
of travel expenses incurred by the individual, to the extent that 

(i) the amount received or the value of the benefit, as the case may be, 


(A) does not exceed a prescribed amount, 
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(B) is included and is not otherwise deducted in computing the indi- © 
vidual’s income for the year, and 

(C) is not included in determining an amount deducted under sub- 
section 118.2(1) for the year or any other taxation year, and 


(ii) the travel expenses were incurred in connection with 
(A) a trip made in the year for the purpose of obtaining medical 
services not available in the locality in which the individual resided, 
or 
(B) not more than two trips made in the year for a purpose other 
than to obtain medical services not available in the locality in which 
the individual resided; and 


(e) subject to subsection (2), the lesser of 
(i) 20% of the individual’s income for the year, and 
(ii) the total of 


(A) $450 multiplied by the quotient obtained when the number of 
days in the year included in that portion of the period throughout 
which the individual maintained and resided in a self-contained do- 
mestic establishment (except any day included in computing a de- 
duction claimed under this paragraph by another person who resided 
on that day in the establishment) is divided by 30, and 


(B) $225 multiplied by the amount, if any, by which 
(I) the quotient obtained when the number of days in the year 
included in the period is divided by 30 
exceeds 
(IL) the quotient determined under clause (A). 
(2) Restriction — The amount deductible under paragraph (1)(e) shall not ex- 
ceed the amount by which the total determined under that paragraph exceeds the 


value of, or an allowance in respect of expenses incurred by the individual re- 
ferred to in subsection (1) for, the individual’s board and lodging 


(a) that would, but for subparagraph 6(6)(a)(i), be included in computing his 


income for the year, and 
(b) that can reasonably be considered to be attributable to that portion of the 


period referred to in subsection (1) during which the individual maintained a _ 


self-contained domestic establishment as the individual's principal place of 
residence in an area other than a prescribed area. 


(3) Whole number — For the purposes of subparagraph (1)(e)(ii), where a quo- 
tient is not a whole number, it shall be rounded to the nearest whole number or | 


where it is equidistant from two consecutive whole numbers, it shall be rounded 
to the higher thereof. 


Definitions [s. 110.7]: “amount” — 248(1); “arm’s length” — 251(1); “employ. 


ment”, “individual”, “person”, “prescribed” — 248(1); “prescribed intermediat 
zone” — Reg. 7303.1(2); “prescribed northern zone” — Reg. 7303.1(1); “qualifyin 
period” — 110.7(1); “self-contained domestic establishment” — 248(1); “specific 


percentage” — 110.7(2); “taxable income” — 2(2),.248(1); “taxation year” — 249: 

{ 
111. (1) Losses deductible — For the purpose of computing th’ 
taxable income of a taxpayer for a taxation year, there may be de 
ducted such portion as the taxpayer may claim of the taxpayer’s 


(a) non-capital losses — non-capital losses for the 20 taxé 
tion years immediately preceding and the 3 taxation years immé¢ 
diately following the year; | 


Related Provisions: 88(1.1) — Windup —non-capital losses | of subsidiar | 
88(1.3) — Windup — rules relating to computation of income and tax of parer 
111(7.2) — Non-capital loss of life insurer; 115(1)(c), (d) — Application of losses 

non-resident: 127.52(1)(i)(i) — Limitation on deduction for minimum tax purpose’ 
186(1)(d)(i) — Application of non-capital loss to Part IV tax. See also at end of subse 
111(1) ands. 111. 


Selected Cases [para. 111(1)(a)]: Duha Printers (Western) Ltd. v. R., [1998] 
C.T.C. 303 (SCC); Reversed [1996] 3 C.T.C. 19 (FCA) (Shareholder agreement didt 
result in de jure control); Allcann Wood Suppliers Inc. v. Canada, [1994] 2 CT. 
2079 (TCC) (Challenge of Minister’s calculation of taxable income can bring ot! 
years into play if losses in such years affect taxable income in year under appeal); R: 
Merali, [1988] 1 C.T.C. 320 (FCA) (Rental losses incurred by non-resident electing | 
be taxed as resident carried forward and deducted from subsequent income earned 
resident); Oceanspan Carriers Ltd. v. R., [1987] 1 C.T.C. 210 (FCA) (Losses incur 
by corporation before becoming resident not deductible); AIM Steel Ltd. v. Ml 
[1969] C.T.C. 479 (Exch.) (Accumulated losses deductible for previously inactive S'| 
sidiary to which business transferred; subsidiary not division of parent); MNR v. Wa 
[1969] C.T.C. 61 (SCC) (Partnership losses must be deducted from other inco\ 
sources before carry back provisions available). 
Interpretation Bulletins: IT-393R2: Election re tax on rents and timber royalties. 
non-residents; IT-484R2: Business investment losses. See also list at end of s. 11 


Information Circulars: 88-2, para. 8: General anti-avoidance rule — section 24: | 
the Income Tax Act. f 


Division C — Computation of Taxable Income 


I.T. Technical News: 3 (loss utilization within a corporate group); 25 (refreshing 
losses). 


Advance Tax Rulings; ATR-44: Utilization of deductions and credits within a 
related corporate group. 
Forms: T1A: Request for loss carryback; T3A: Request for loss carryback bya trust. 


(b) net capital losses — net capital losses for taxation years 
_ preceding and the three taxation years immediately following 
| the year; 
‘Related Provisions: 88(1.2) — Wind-up —net capital losses of subsidiary; 
88(1.3) — Wind-up — computation of income of parent; 104(21)(a) — Trusts — por- 
tion of taxable capital gains deemed gain of beneficiary; 110.6(1) —“annual gains 
jimit’; 111(1.1) — Adjustments to net capital losses; 111(2) — Net capital losses when 
taxpayer dies; 115(1)(c), (d) — Application of losses to non-resident; 127.52(1)(i)(i) — 
Limitation on deduction for minimum tax purposes; 129(3) — Refundable dividend tax 
on hand. See also at end of subsec. 111(1) and 's. 111. 


Selected Cases [para. 111(1)(b)]: Placements Bourget Inc. v. R., [1988] 2 C.T.C. 8 
FCTD) (Capital losses not deductible from income from disposition of shares held by 
vader). 

‘nterpretation Bulletins: IT-98R2: Investment corporations (archived); IT-243R4: 
Dividend refund to private corporations; IT-395R2: Foreign tax credit — foreign- 
source capital gains and losses; IT-484R2: Business investment losses. See also list at 
ond of s. 111. 


Forms: T3A: Request for loss carryback by a trust. 


(c) restricted farm losses — restricted farm losses for the 20 
taxation years immediately preceding and the 3 taxation years 
immediately following the year, but no amount is deductible for 
the year in respect of restricted farm losses except to the extent 
of the taxpayer’s incomes for the year from all farming busi- 
nesses carried on by the taxpayer; 
telated Provisions: 31 — Loss from farming where chief source of income not 
vom farming; 53(1)(i) — Addition to ACB of farmland: 88(1.3) — Winding-up — 
‘omputation of income and tax payable by parent; 101 — Loss carryforward claimed 
a disposition of farmland by partnership; 115(1)(c), (d) — Application of losses to 
on-resident; 127.52(1)(G)(i) — Limitation on deduction for minimum tax purposes. 
‘ee also at end of subsec. 111(1) and s. 111. 


jterpretation Bulletins: See list at end of s. 111. 

orms: T3A: Request for loss carryback by a trust. 
(d) farm losses — farm losses for the 20 taxation years imme- 
diately preceding and the 3 taxation years immediately follow- 
ing the year; and 


elated Provisions: 53(1)(i) — Addition to ACB of farmland; 101 — Claim of loss 
ter disposition of farmland by partnership; 127.52(1)(i)(i) — Limitation on deduction 
‘T minimum tax purposes. 


orms: T3A: Request for loss carryback by a trust. 

' (e) limited partnership losses — limited partnership losses 
in respect of a partnership for taxation years preceding the year, 
but no amount is deductible for the year in respect of a limited 

| partnership loss except to the extent of the amount by which 

(1) the taxpayer’s at-risk amount in respect of the partnership 
(within the meaning assigned by subsection 96(2.2)) at the 
end of the last fiscal period of the partnership ending in the 
taxation year 

- exceeds 

(ii) the total of all amounts each of which is 

(A) the amount required by subsection 127(8) in respect 
of the partnership to be added in computing the invest- 
ment tax credit of the taxpayer for the taxation year, 


(B) the taxpayer’s share of any losses of the partnership 
for that fiscal period from a business or property, or 


(C) the taxpayer’s share of 


(1) the foreign resource pool expenses, if any, incurred 
by the partnership in that fiscal period, 


(II) the Canadian exploration expense, if any, incurred 
by the partnership in that fiscal period, 

(III) the Canadian development expense, if any, in- 
curred by the partnership in that fiscal period, and 
(IV) the Canadian oil and gas property expense, if any, 
incurred by the partnership in that fiscal period. 
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Related Provisions [para. 111(1)(e)}: 8811.1) — Wind-up — non-capital losses of 
subsidiary; 96(2.1) — Determination of limited partnership losses; 96(2.4) — Limited 
partner — extended definition; 127.52(1)(i)(i) — Limitation on deduction for minimum 
tax purposes. See also at end of subsec. 111(1) and s. 111. 

Related Provisions [subsec. 111(1)]; 111(3) — Limitations on deductibility; 
111(4), (5) — Limitations where change of control; 111(9) — Where taxpayer not resi- 
dent in Canada; 152(6)(c) — CRA required to reassess earlier year to allow carryback; 
164(5), (5.1) aa Effect of carryback of loss; 164(6) — Carryback of losses of estate to 
deceased’s year of death; 256(7) — Where control deemed not to have been acquired; 
256(8) — Where share deemed to have been acquired. See also at end of s. 111. For 
other carryovers, see under “‘carryforward” in Topical Index. 


History: Paras. 111(1)(a), (c) and (d) amended by 2006, c. 4, subsecs. 57(1), (2), to 
substitute “20 taxation years” for “10 taxation years”, applicable in respect of losses 
that arise in 2006 et seg. 


Para. 111(1)(a) amended by 2005, c. 19, subsec. 20(1) to replace “7 taxation years” 
with “10 taxation years”, applicable in respect of losses that arise in taxation years that 
end after March 22, 2004. 


Subcl. 111(1)(e)(ii)(C)(D) amended by 2001, c. 17, subsec. 87(1), applicable to taxation 
years that begin after 2000. The subcl. formerly read: 


(1) the foreign exploration and development expenses, if any, incurred by the 
partnership in that fiscal period, 


Interpretation Bulletins [subsec. 111(1)]: IT-151R5: Scientific research and ex- 
perimental development expenditures; IT-232R3; Losses — their deductibility in the 
loss year or in other years; IT-262R2: Losses of non-residents and part-year residents; 
IT-302R3: Losses of a corporation — the effect that acquisitions of control, amalgama- 
tions, and windings-up have on their deductibility — after January 15, 1987. See also 
list at end of s. 111. 


Forms [subsec. 111(1)]: T1A: Request for loss carryback; T2 SCH 4: Corporation 
loss continuity and application; T3A: Request for loss carryback by a trust. 


(1.1) [Adjustments to] Net capital losses — Notwithstanding 
paragraph (1)(b), the amount that may be deducted under that para- 
graph in computing a taxpayer’s taxable income for a particular tax- 
ation year is the total of 

(a) the lesser of 


(i) the amount, if any, determined under paragraph 3(b) in 
respect of the taxpayer for the particular year, and 


(ii) the total of all amounts each of which is an amount deter- 
mined by the formula 


Axe 
C 


where 


A is the amount claimed under paragraph (1)(b) for the par- 
ticular year by the taxpayer in respect of a net capital loss 
for a taxation year (in this paragraph referred to as the 
“Joss. year’’), 


B is the fraction that would be used for the particular year 
under section 38 in respect of the taxpayer if the taxpayer 
had a capital loss for the particular year, and 


C is the fraction required to be used under section 38 in re- 
spect of the taxpayer for the loss year; and 


(b) where the taxpayer is an individual, the least of 

(i) $2,000, 

(il) the taxpayer’s pre-1986 capital loss balance for the par- 

ticular year, and 

(iii) the amount, if any, by which 
(A) the amount claimed under paragraph (1)(b) in respect 
of the taxpayer’s net capital losses for the particular year 

exceeds 
(B) the total of the amounts in respect of the taxpayer’s 
net capital losses that, using the formula in subparagraph 
(a)(i1), would be required to be claimed under paragraph 


(1)(b) for the particular year to produce the amount deter- 
mined under paragraph (a) for the particular year. 


Proposed Addition — 111(1.1)(c) 
(c) the amount, if any, that the Minister determines to be rea- 
sonable in the circumstances, after considering the application 
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exceeds the amount so determined under subparagraph 
(ii).” | 


History: Subsec. 111(2) substituted by 1994, c. 7, Sch. Il (1991, c. 49), subsec. 83(1), 
applicable to the computation of taxable income for 1985 et seq. Subsec. 111(2) for- | 


merly read: 

(2) Where a taxpayer dies in a taxation year, for the purposes of computing the 
taxpayer’s taxable income for that year and the immediately preceding taxation 
year, subsection (1.1) shall be read as follows: 


“(1.1) Notwithstanding paragraph (1)(b), where a taxpayer has claimed an 
amount under that paragraph for a particular year in respect of the tax- 
payer’s net capital losses, the amount that may be deducted under that par- 
agraph in respect of those losses (to the extent they are not deducted in 


{ 
f 
5 
: 
j 
| 
: 
s 
bi 
computing the taxpayer s income for any other taxation year) for that year 


results. 


is the total of 
(a) an amount not exceeding the amount, if any, determined under 
paragraph 3(b) in respect of the taxpayer for the particular year, equal 
to the total of all amounts each of which is an amount determined by 


the formula 


Related Provisions: 1112 
History: Subsec. 111(1.1) substituted by 1994, c. 7, Sch. I (1991, c. 49), subsec. 
83(1), applicable to the computation of taxable income for 1985 et seg. Subsec. 
111(1.1) formerly read: 
(1.1) Notwithstanding paragraph (1)(b), where a taxpayer has claimed an amount 
under that paragraph for a particular taxation year in respect of the taxpayer's net 
capital losses, the amount that may be deducted under that paragraph in respect 
of those losses for that year is the lesser of 


AX | 


where i 
A is the net capital losses for a taxation year (in this paragraph re- 
ferred to as a “loss year”) claimed under paragraph (1)(b), 

is the fraction that would be used for the particular year under 
section 38 in respect of the taxpayer if the taxpayer had a capital 
loss for that year, and 

is the fraction required to be used under section 38 in respect of 
the taxpayer for the loss year, and 


(a) the total of 
(i) the amount, if any, determined under paragraph 3(b) in respect of the 
taxpayer for the particular year, and 
(ii) where the taxpayer is an individual, the lesser of e 
(A) $2,000, and 
(B) the taxpayer’s pre-1986 capital loss balance for the particular Cc 
year; and 


(b) the total of all amounts each of which is an amount determined by the (b) the amount, if any, by which 


(i) the amount of the taxpayer’s net capital losses claimed under 


formula 
B paragraph (1)(b) for the particular year 
é av exceeds the total of 
where (ii) the amount of the taxpayer’s net capital losses claimed under 
paragraph (1)(b) that was determined under paragraph (a) for the 


A is the amount of a net capital loss for a taxation year (in this paragraph 
referred to as a “loss year”) claimed under paragraph (1)(b), 

Bis the fraction that would be used for the particular year under section 38 
in respect of the taxpayer if the taxpayer had a capital loss for that year, 
and 

Cis the fraction required to be used under section 38 in respect of the 
taxpayer for the loss year. 


Interpretation Bulletins: IT-232R3: Losses — their deductibility in the loss year or 
in other years; IT-262R2: Losses of non-residents and part-year residents. See also list 


at end of s. 111. 
(2) Year of death — Where a taxpayer dies in a taxation year, for 
the purpose of computing the taxpayer’s taxable income for that 
year and the immediately preceding taxation year, the following 
rules apply: 
(a) paragraph (1)(b) shall be read as follows: 

“(b) the taxpayer’s net capital losses for all taxation years 

not claimed for the purpose of computing the taxpayer's 

taxable income for any other taxation year;”; and 


(b) paragraph (1.1)(b) shall be read as follows: 


particular year, and 

(iii) the total of all amounts each of which is an amount deducted | 
by the taxpayer under section 110.6 in computing the taxpayer’s 
taxable income for a taxation year.” 

Interpretation Bulletins: IT-232R3: Losses — their deductibility in the loss year | 
in other years. See also list at end Ofss aul: 


(3) Limitation on deductibility — For the purposes of subse 
tion (1), i 
(a) an amount in respect of a non-capital loss, restricted fai 
loss, farm loss or limited partnership loss, as the case may | 
for a taxation year is deductible, and an amount in respect 0. 
net capital loss for a taxation year may be claimed, in computi; 
the taxable income of a taxpayer for a particular taxation yu 
only to the extent that it exceeds the total of | 

(i) amounts deducted under this section in respect of t! 
non-capital loss, restricted farm loss, farm loss or limi! 
partnership loss in computing taxable income for taxat 

years preceding the particular taxation year, 


(i.1) the amount that was claimed under paragraph (y(b) 


“(b) the amount, if any, by which 
(i) the amount claimed under paragraph (1)(b) in respect 
of the taxpayer’s net capital losses for the particular 
year 

exceeds the total of 
(ii) all amounts in respect of the taxpayer’s net capital 
losses that, using the formula in subparagraph (a)(il), 
would be required to be claimed under paragraph (1)(b) 
for the particular year to produce the amount determined 
under paragraph (a) for the particular year, and 


(iii) all amounts each of which is an amount deducted 
under section 110.6 in computing the taxpayer’s taxable 
income for a taxation year, except to the extent that, 
where the particular year is the year in which the tax- 
payer died, the amount, if any, by which the amount de- 
termined under subparagraph (i) in respect of the tax- 


payer for the immediately preceding taxation year 
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respect of that net capital loss for taxation years preced? 
the particular taxation year, and 
(ii) amounts claimed in respect of that loss under paragr { 
186(1)(c) for the year in which the loss was incurred or ut} 
paragraph 186(1)(d) for the particular taxation year and te! 
tion years preceding the particular taxation year, and 


(b) no amount is deductible in respect of a non-capital loss, ? 
capital loss, restricted farm loss, farm loss or limited partner: | 
loss, as the case may be, for a taxation year until 


(i) in the case of a non-capital loss, the deductible non-caj 4 
losses, 

(ii) in the case of a net capital loss, the deductible net ca) 2 
losses, | 
(iii) in the case of a restricted farm loss, the deductible ¢ 


stricted farm losses, 


(iv) in the case of a farm loss, the deductible farm losses. 9 


Division C — Computation of Taxable Income 


(v) in the case of a limited partnership loss, the deductible 
limited partnership losses, 


for preceding taxation years have been deducted. 
Related Provisions: 87(2.1)(b) — Determining loss after amalgamation; 88(1.1) — 
Non-capital losses of subsidiary; 88(1.2) — Net capital losses of subsidiary; 88(1.3) — 
Winding-up — computation of income and tax payable by parent; 149(10)(c) — Re- 
striction on carry-forward of losses on change of corporate tax status. See additional 
Related Provisions and Definitions at end of s. 111. 
History: That portion of para. 111(3)(a) preceding subpara. (i) substituted by 1994, c, 
7, Sch. II (1991, c. 49), subsec. 83(2), applicable to the computation of taxable income 
Yor 1985 et seg. That portion formerly read: 
(a) an amount in respect of a non-capital loss, net capital loss, restricted farm 
loss, farm loss or limited partnership loss, as the case may be, for a taxation year 
is deductible by a taxpayer in computing taxable income for a particular taxation 
year only to the extent that it exceeds the total of 
nterpretation Bulletins: IT-232R3: Losses — their deductibility in the loss year or 
n other years; IT-262R2: Losses of non-residents and part-year residents; IT-302R3: 
osses of a corporation — the effect that acquisitions of control, amalgamations, and 


vindings-up have on their deductibility — after January 15, 1987. See also list at end 
tas, 111. 


4) Acquisition of control [capital losses] — Notwithstanding 
‘ubsection (1), where, at any time (in this subsection referred to as 
‘that time”), control of a corporation has been acquired by a person 
w group of persons 


(a) no amount in respect of a net capital loss for a taxation year 
ending before that time is deductible in computing the corpora- 
tion’s taxable income for a taxation year ending after that time, 
and 


(b) no amount in respect of a net capital loss for a taxation year 
ending after that time is deductible in computing the corpora- 
tion’s taxable income for a taxation year ending before that time, 


nd where, at that time, the corporation neither became nor ceased 
» be exempt from tax under this Part on its taxable income, 


(c) in computing the adjusted cost base to the corporation at and 
after that time of each capital property, other than a depreciable 
property, owned by the corporation immediately before that 
time, there shall be deducted the amount, if any, by which the 
adjusted cost base to the corporation of the property immedi- 
ately before that time exceeds its fair market value immediately 
before that time, 


(d) each amount required by paragraph (c) to be deducted in 
/ computing the adjusted cost base to the corporation of a property 
_ Shall be deemed to be a capital loss of the corporation for the 
| taxation year that ended immediately before that time from the 
disposition of the property, 


(e) each capital property owned by the corporation immediately 

before that time (other than a property in respect of which an 
_ amount would, but for this paragraph, be required by paragraph 

(c) to be deducted in computing its adjusted cost base to the cor- 
' poration or a depreciable property of a prescribed class to which, 

but for this paragraph, subsection (5.1) would apply) as is desig- 
_ hated by the corporation in its return of income under this Part 
_ for the taxation year that ended immediately before that time or 
- in a prescribed form filed with the Minister on or before the day 
that is 90 days after the day on which a notice of assessment of 
_ tax payable for the year or notification that no tax is payable for 

the year is mailed to the corporation, shall be deemed to have 
_ been disposed of by the corporation immediately before the time 

that is immediately before that time for proceeds of disposition 
equal to the lesser of 


(i) the fair market value of the property immediately before 
that time, and 


(ii) the greater of the adjusted cost base to the corporation of 
the property immediately before the disposition and such 
amount as is designated by the corporation in respect of the 
property, 
and shall be deemed to have been reacquired by it at that time at 
4 Cost equal to the proceeds of disposition thereof, except that, 
' where the property is depreciable property of the corporation the 
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capital cost of which to the corporation immediately before the 
disposition time exceeds those proceeds of disposition, for the 
purposes of sections 13 and 20 and any regulations made for the 
purpose of paragraph 20(1)(a), 


(ili) the capital cost of the property to the corporation at that 
time shall be deemed to be the amount that was its capital 
cost immediately before the disposition, and 


(iv) the excess shall be deemed to have been allowed to the 
corporation in respect of the property under regulations made 
for the purpose of paragraph 20(1)(a) in computing its in- 
come for taxation years ending before that time, and 


(f) each amount that by virtue of paragraph (qd) or (e) is a capital 
loss or gain of the corporation from a disposition of a property 
for the taxation year that ended immediately before that time 
shall, for the purposes of the definition “capital dividend ac- 
count” in subsection 89(1), be deemed to be a capital loss or 
gain, as the case may be, of the corporation from the disposition 
of the property immediately before the time that a Capital pro- 
perty of the corporation in respect of which paragraph (e) would 
be applicable would be deemed by that paragraph to have been 
disposed of by the corporation. 
Related Provisions: 13(7)(f) — Rules applicable to depreciable property; 
53(2)(b.2) — Reduction in ACB: 53(4) — Effect on ACB of share, partnership interest 
or trust interest; 87(2.1)(b) — Determining loss after amalgamation; 107(1.1)(b)(ii) — 
Deemed cost of income interest in trust; 110.1(1.2) — Parallel rule for charitable dona- 
tion credits; 111(5) — Parallel rule for non-capital losses; 139.1(18) — Holding corpo- 
ration deemed not to acquire control of insurer on demutualization: 249(4) — Deemed 
year end where change of control occurs; 249(4.1) —- Deemed year end on becoming 
or ceasing to be CCPC; 256(6)-(9) — Whether control acquired. See also at end of s. 
111. See also under “Control of corporation: change of” in Topical Index. 
History: Para. 111(4)(e) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 83(3), 
applicable to acquisitions of control occurring after July 13, 1990, other than acquisi- 
tions of control where the persons acquiring control were obliged on that day to acquire 
control pursuant to the terms of agreements in writing entered into on or before that 
day. Para. 111(4)(e) formerly read: 
(e) each capital property owned by the corporation immediately before that time, 
other than a property in respect of which an amount would. but for this para- 
graph, be required by paragraph (c) to be deducted in computing its adjusted cost 
base to the corporation, as is designated by the corporation in its return of in- 
come under this Part for the taxation year that ended immediately before that 
time or in a prescribed form filed with the Minister on or before the day that is 
90 days after the day on which a notice of assessment of tax payable for the year 
or notification that no tax is payable for the year is mailed to the corporation, 
shall be deemed to have been disposed of by the corporation immediately before 
the time that is immediately before that time for proceeds of disposition equal to 
the greater of 


(i) the adjusted cost base to the corporation of the property immediately 
before that time, and 


(ii) the lesser of the fair market value of the property immediately before that 
time and such amount as is designated by the corporation in respect of the 
property 
and shall be deemed to have been reacquired by it at that time at a cost equal to 
the proceeds of disposition thereof, and 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987. See also list at end of s. 111. 

I.T. Technical News: 7 (control by a group — 50/50 arrangement); 9 (loss consolida- 
tion within a corporate group); 30 (corporate loss utilization transactions). 


Forms: T2 SCH 6: Summary of dispositions of capital property. 


(5) Idem [business or property losses] — Where, at any time, 
control of a corporation has been acquired by a person or group of 
persons, no amount in respect of its non-capital loss or farm loss for 
a taxation year ending before that time is deductible by the corpora- 
tion for a taxation year ending after that time and no amount in re- 
spect of its non-capital loss or farm loss for a taxation year ending 
after that time is deductible by the corporation for a taxation year 
ending before that time except that 


(a) such portion of the corporation’s non-capital loss or farm 
loss, as the case may be, for a taxation year ending before that 
time as may reasonably be regarded as its loss from carrying on 
a business and, where a business was carried on by the corpora- 
tion in that year, such portion of the non-capital loss as may rea- 


S. 111(5)(a) 


sonably be regarded as being in respect of an amount deductible 
under paragraph 110(1)(k) in computing its taxable income for 
the year is deductible by the corporation for a particular taxation 


year ending after that time 


(i) only if that business was carried on by the corporation for 
profit or with a reasonable expectation of profit throughout 
the particular year, and 


(ii) only to the extent of the total of the corporation’s income 
for the particular year from that business and, where proper- 
ties were sold, leased, rented or developed or services ren- 
dered in the course of carrying on that business before that 
time, from any other business substantially all the income of 
which was derived from the sale, leasing, rental or develop- 
ment, as the case may be, of similar properties or the render- 
ing of similar services;.and 


(b) such portion of the corporation’s non-capital loss or farm 
loss, as the case may be, for a taxation year ending after that 
time as may reasonably be ‘regarded as its loss from carrying on 
a business and, where a business was carried. on by the corpora- 
tion in that year, such portion of the non-capital loss as may rea- 
sonably be regarded as being in respect of an amount deductible 
under paragraph 110(1)(k) in computing its taxable income for 
the year is deductible by the corporation for a particular year 
ending before that time 


(i) only if throughout the taxation year and in the particular 
year that business was carried on by the corporation for profit 
or with a reasonable expectation of profit, and 


(ii) only to the extent of the corporation’s income for the par- 
ticular year from that business and, where properties were 
sold, leased, rented or developed or services rendered in the 
course of carrying on that business before that time, from any 
other business substantially all the income of which was de- 
rived from the sale, leasing, rental or development, as the 
case may be, of similar properties or the rendering of similar 
services. 
Related Provisions: 10(11) — Adventure in the nature of trade deemed to be. busi- 
ness carried on by corporation; 69(11) — Restriction on loss consolidation outside cor- 
porate group; 87(2.1)(b) — Determining loss after amalgamation; 110.1(1.2) — Paral- 
lel rule for charitable donation credits; 111(4) — Parallel rule for capital losses; 
139,1(18) — Holding corporation deemed not to acquire control of insurer on demutu- 
alization: 249(4) — Deemed year end when change of control occurs; 249(4.1) — 
Deemed year end on becoming or ceasing to be CCPC; 256(6)-(9) — Whether control 
acquired. See also at end of s. 111. 
Selected Cases [subsec. 111(5)]: Garage Montplaisir Ltée v. MNR, [2000] 4 
C.T.C. 22 (FCA); aff’g [1998] 1 C.T.C. 51 (FCTD) (Business of company must still be 
a going concern after takeover for losses to be available); Duha Printers (Western) Ltd. 
vy. Rs 11998), 3 Ce 303,(SEC); Reversed [1996] 3 C.T.C. 19 (FCA) (Shareholder 
agreement did not result in de jure control); Wigmar Holdings Ltd. v. R., (1997) 2 
C.T.C. 263 (FCA) (Word “and” between clauses (A) and (B) in subpara. 111(5)(a)(i) to 
be read disjunctively, not cumulatively); Yarmouth Industrial Leasing Ltd. v. R., [1985] 
2 C.T.C. 67 (FCTD) (Losses of inactive subsidiary not carried forward where new type 
of business subsequently assumed; contro] changed when 60% of parent sold). 
Interpretation Bulletins: [T-206R: Separate businesses; IT-302R3: Losses of a 
corporation — the effect that acquisitions of control, amalgamations, and windings-up 
have on their deductibility — after January 15, 1987. See also list at'end of s, H11. 
|.T. Technical News: 7 (control by a group — 50/50 arrangement); 9 (loss consolida- 
tion within a corporate group); 16 (Duha Printers case); 25 (refreshing losses); 30 (cor- 
porate loss utilization transactions), 34 (loss consolidation — unanimous shareholder 
agreements; sale of tax losses; change in trustees and control). 


Advance Tax Rulings: ATR-7: Amalgamation involving losses and control. 


(5.1) Computation of undepreciated capital cost — Where, 
at any time, control of a corporation (other than a corporation that at 
that time became or ceased to be exempt from tax under this Part on 
its taxable income) has been acquired by a person or group of per- 
sons and, if this Act were read without reference to subsection 
13(24), the undepreciated capital cost to the corporation of depre- 
ciable property of a prescribed class immediately before that time 
would have exceeded the total of 


(a) the fair market value of all the property of that class immedi- 
ately before that time, and 
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(b) the amount in respect of property of that class otherwise al- 
lowed under regulations made under paragraph 20(1)(a) or de- 
ductible under subsection 20(16) in computing the corporation’s 
income for the taxation year ending immediately before that 
time, 
the excess shall be deducted in computing the income of the corpo- 
ration for the taxation year ending immediately before that time and 
shall be deemed to have been allowed in respect of property of that 
class under regulations made under paragraph 20(1)(a). 
Related Provisions: 87(2.1)(b) — Determining loss after amalgamation; 
95(2)(f.91)—-(£.93) — Parallel rules for FAPI; 139.1(18) — Holding corporation 
deemed not to acquire control of insurer on demutualization; 256(6)—(9) — Whether 
control acquired. See also at end of s. 111. 
Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987. See also list at end of s. 111. 
1.T. Technical News: 7 (control by a group — 50/50 arrangement); 9 (loss consolida- 
tion within a corporate group); 30 (corporate loss utilization transactions). 


(5.2) Computation of cumulative eligible capital — Where, 
at any time, control of a corporation (other than a corporation that at 
that time became or ceased to be exempt from tax under this Part on 
its taxable income) has been acquired by a person or group of per- 
sons and immediately before that time the corporation’s cumulative 
eligible capital in respect of a business exceeded the total of 


(a) 3/4 of the fair market value of the eligible capital property ir 
respect of the business, and 


(b) the amount otherwise deducted under paragraph 20(1)(b) ir 
computing the corporation’s income from the business for the 
taxation year ending immediately before that time, | 


the excess shall be deducted under paragraph 20(1)(b) in computin; 
the corporation’s income from the business for the taxation yea 
ending immediately before that time. 

Related Provisions: 87(2.1)(b) — Determining _ loss after  amalgamatior 
95(2)(£.91)—-(£.93) — Parallel rules for FAPI; 139.1(18) — Holding corporatio 
deemed not to acquire control of insurer on demutualization; 256(6)—(9) — Whethe 
control acquired. See also at end OfsSeqlbly 

Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that aequ 
sitions of control; amalgamations, and windings-up have on their deductibility — aft 
January 15, 1987. See also list at end of s. 111. 

1.T. Technical News: 7 (control by a group — 50/50 arrangement); 9 (loss consolid 
tion within a corporate group); 30 (corporate loss utilization transactions). 


(5.3) Doubtful debts and bad debts — Where, at any tim 
control of a corporation (other than a corporation that at that tu 
became or ceased to be exempt from tax under this Part on its tax 
ble income) has been acquired by a person or group of persons, f 
amount may be deducted under paragraph 20(1)() in computing th 
corporation’s income for its taxation year ending immediate’ 
before that time and each amount that is the greatest amount th 
would, but for this subsection and subsection 26(2) of this Act ar 
subsection 33(1) of the Income Tax Act, chapter 148 of the Revis 
Statutes of Canada, 1952, have been deductible under paragraj 
20(1)(1) in respect of a debt owing to the corporation immediate 
before that time shall be deemed to be a separate debt and sha 
notwithstanding any other provision of this Act, be deducted as 
bad debt under paragraph 20(1)(p) in computing the corporatior 
income for the year and the amount by which the debt exceeds tl 
separate debt shall be deemed to be a separate debt incurred at t 
game time and under the same circumstances as the debt w 
incurred. ] 
Related Provisions: 50(1)(a) — Deemed disposition where debt becomes bad di 
87(2.1)(b) — Determining loss after amalgamation; 88(1.1) — Non-capital losses, € 
of subsidiary; 139.1(18) — Holding corporation deemed not to acquire control of 


surer on demutualization; 256(6)-(9) — Whether control acquired. See also at end ¢ 
rT 1 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that ac 
sitions of control, amalgamations, and windings-up have on their deductibility —é 
January 15, 1987. 

|.T. Technical News: 7 (control by a group — 50/50 arrangement); 9 (loss consol 
tion within a corporate group). 
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(5.4) Non-capital loss — Where, at any time, control of a corpo- 
ration has been acquired by a person or persons, such portion of the 
corporation’s non-capital loss for a taxation year ending before that 
time as 


(a) was not deductible in computing the corporation’s income 
for a taxation year ending before that time, and 


(b) can reasonably be considered to be a non-capital loss of a 
subsidiary corporation (in this subsection referred to as the “for- 
mer subsidiary corporation”) from carrying on a particular busi- 
ness (in this subsection referred to as the “former subsidiary cor- 

_poration’s loss business”) that was deemed by subsection 

~ 88(1.1) of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, as it read on November 12, 1981 to be the 
non-capital loss of the corporation for the taxation year of the 
corporation in which the former subsidiary corporation’s loss 
year ended 


hall be deemed to be a non-capital loss of the corporation from 
carrying on the former subsidiary corporation’s loss business. 
Related Provisions: 87(2.1)(b) — Determining loss after amalgamation; 
39.1(18) — Holding corporation deemed not to acquire control of insurer on demutu- 
‘lization; 256(6)-(9) — Whether control acquired. See also at end of s. 111. 

T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


aterpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
itions of control, amalgamations, and windings-up have on their deductibility — after 
anuary 15, 1987. See also list at end of s. 111. 


T. Technical News: 7 (control by a group — 50/50 arrangement); 9 (loss consolida- 
on within a corporate group). 


5.5) Restriction — Where control of a corporation has been ac- 
uired by a person or group of persons and it may reasonably be 
onsidered that the main reason for the acquisition of control was to 
ause paragraph (4)(d) or subsection (5.1), (5.2) or (5:3) to apply 
mith respect to the acquisition, 

(a) that provision and paragraph (4)(e), and 

(b) where that provision is paragraph (4)(d), paragraph (4)(c) 
all not apply with respect to the acquisition. 
elated Provisions: 87(2.1)(b) — Determining loss. after amalgamation; 


'9.1(18) — Holding corporation deemed not to acquire control of insurer on demutu- 
‘zation; 256(6)-(9) — Whether control acquired. 


terpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
ions of control, amalgamations, and windings-up have on their deductibility — after 
fuary 15, 1987. See also list at end of s. 111. 


) Limitation — For the purposes of this section and paragraph 
\(1)(i), any loss of a taxpayer for a taxation year from a farming 
isiness shall, after the taxpayer disposes of the land used in that 
ting business and to the extent that the amount of the loss is 
quired by paragraph 53(1)(i) to be added in computing the ad- 
sted cost base to the taxpayer of the land immediately before the 
Sposition, be deemed not to be a loss. 


) Idem — For the purposes of this section, any loss of a taxpayer 
(a taxation year from a farming business shall, to the extent that 
2 loss is included in the amount of any deduction permitted by 
tion 101 in computing the taxpayer’s income for any subsequent 
‘ation year, be deemed not to be a loss of the taxpayer for the 
tpose of computing the taxpayer’s taxable income for that subse- 
ent year or any taxation year subsequent thereto. 


1) Effect of election by insurer under subsec. 138(9) in 
spect of 1975 taxation year — Where an insurer has made an 
ction under subsection 138(9) in respect of its 1975 taxation 
wu, for the purpose of determining the amount deductible in com- 
‘ing its taxable income for its 1977 and subsequent taxation years 
“‘espect of the non-capital loss, if any, for the 1972 and each sub- 
‘lent taxation year ending before 1977, a portion of the non-capi- 
loss for each such year equal to the lesser of 


(a) the portion of the non-capital loss for the year (determined 

Without reference to this subsection) that would be deductible in 
‘computing the insurer’s taxable income for its 1977 taxation 
year if the insurer had sufficient income for that year, and 
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S. 111(8) far 


(b) the amount, if any, by which 
(i) its 1975 branch accounting election deficiency 


exceeds 
(11) the total of 
(A) the amount determined under subparagraph 


138(4.1)(d)(ii) in respect of the insurer, 
(B) the total of all amounts each of which is an amount 
determined under paragraph 13(22)(b) with respect to de- 
preciable property of a prescribed class of the insurer, and 
(C) the total of all amounts each of which is the portion 
determined under this subsection in respect of the non- 
capital loss for a taxation year after 1971 and preceding 
the year 
shall, for the purposes of this section, be deemed to have been de- 
ductible under this section in computing the insurer’s taxable in- 
come for a taxation year ending before 1977. 


Related Provisions: 111(7.11) — Definitions in 138(12) apply. See also Related 
Provisions at end of s. 111. 


Interpretation Bulletins: See list at end of s. 111. 


(7.11) Application of subsec. 138(12) — The definitions in 
subsection 138(12) apply to subsection CEL): 

Origin of subsec. 111(7.11): R.S.C. 1985. ¢. 1 (Sth Supp.) (formerly contained in 
the opening words of subsec. 138(12)). 


(7.2) Non-capital loss of life insurer — Notwithstanding para- 
graph (1)(a), in the case of a life insurer the amount deductible in 
computing its taxable income for its 1978 and subsequent taxation 
years, 


(a) in respect of its non-capital loss for each taxation year ending 
before 1977 shall be deemed to be nil: and 
(b) in respect of its non-capital loss for its 1977 taxation year 
shall be deemed to be the amount, if any, by which 
(i) the amount referred to in subparagraph 138(4.2)(a)(iv) 
exceeds the total of 
(ii) the amount of the reserve determined for the purpose of 
subparagraph 138(4.2)(a)(i), 
(ii1) in any case where subparagraph 138(4.2)(a)(ii) applies, 
the total of amounts referred to in that subparagraph, and 
(iv) in any case where subparagraph 138(4.2)(a)(iii) applies, 
the amount referred to in that subparagraph. 
Interpretation Bulletins: See list at end of s. 111. 


(8) Definitions — In this section, 


“farm loss’ of a taxpayer for a taxation year means the amount 
determined by the formula 


A-C 
where 
A is the lesser of 
(a) the amount, if any, by which 


(i) the total of all amounts each of which is the taxpayer's 
loss for the year from a farming or fishing business 


exceeds 


(ii) the total of all amounts each of which is the tax- 
payer’s income for the year from a farming or fishing 
business, and 


(b) the amount that would be the taxpayer’s non-capital loss 
for the year if each of the amounts determined for C and D in 
the definition “non-capital loss” in this subsection were zero. 
and 


B_ [Repealed] 


C is the total of all amounts by which the farm loss of the taxpayer 
for the year is required to be reduced because of section 80: 


ACB of farmland; 80(3)(b)—— Reduction in farm loss on debt forgiveness; 


S. 111(8) far 


87(2.1)(a) — Amalgamation — farm loss carried forward; 96(1) — Farm loss of part- 
ner; 111(9) — Farm loss where taxpayer not resident in Canada; 127.52(1)(@)Gi)(B) — 
Calculation of previous year’s farm loss for minimum tax purposes; 128.1(4)(f) — 
Farm loss limitation on becoming non-resident; 133(2) — Non-resident-owned invest- 
ment corporations; 161(7) — Effect of carryback of loss; 248(1)‘farm loss” — Defini- 
tion applies to entire Act; 257 — Formula cannot calculate to less than zero. See also at 
end of s. 111. 


History: The formula in the definition ‘farm loss” in subsec. 111(8) amended to re- 
move reference to B and the description of B repealed by 2000, c. 19, subsecs. 19(1) 
and (2), applicable to 1998 et seq. The description of B formerly read: 


Bis the amount, if any, by which any amount specified by the taxpayer in the 
taxpayer’s election for the year under subsection 110.4(2) exceeds the 
amount that would be the taxpayer’s non-capital loss for the year if the 
amount determined for C in the definition “non-capital loss” in this subsec- 
tion were zero, and 


The formula in the definition “farm loss” in subsec. 111(8) amended to add C, and the 
description of C added, by 1995, c. 21, subsecs. 36(1), (2), applicable to taxation years 
that end after February 21, 1994. 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987; IT-322R: Farm losses. See also list at end of s. 111. 


“net capital loss” of a taxpayer for a taxation year means the 
amount determined by the formula 


A-B+C-D 
where 


A is the amount, if any, determined under subparagraph 3(b)(ii) in 
respect of the taxpayer for the year, 


B is the lesser of the total determined under subparagraph 3(b)(1) 
in respect of the taxpayer for the year and the amount deter- 
mined for A in respect of the taxpayer for the year, 


Cis the least of 


(a) the amount of the allowable business investment losses of 
the taxpayer for the taxpayer’s tenth preceding taxation year, 


(b) the amount, if any, by which the amount of the non-capi- 
tal loss of the taxpayer for the taxpayer’s tenth preceding tax- 
ation year exceeds the total of all amounts in respect of that 
non-capital loss deducted in computing the taxpayer’s taxa- 
ble income or claimed by the taxpayer under paragraph 
186(1)(c) or (d) for the year or for any preceding taxation 
year, and 


(c) if the taxpayer is a corporation the control of which was 
acquired by a person or group of persons before the end of 
the year and after the end of the taxpayer’s tenth preceding 
taxation year, nil, and 


D is the total of all amounts by which the net capital loss of the 
taxpayer for the year is required to be reduced because of sec- 
tion 80; 


Related Provisions: 80(4)(b) — Reduction in net capital loss on debt forgiveness; 
87(2.1)(a) — Amalgamation — net capital loss carried forward; 96(1) — Net capital 
loss of partner; 96(8)(b) — Loss of partnership that previously had only non-resident 
partners; 96(8)(c) — Disposition of property by partnership that previously had only 
non-resident partners; 111(1)(b) — Application of net capital loss; 111(7.2) — Non- 
capital loss of life insurer; 111(9)— Net capital loss of non-resident; 
127.52(1)(i)(ii) — Calculation of previous year’s loss for minimum tax purposes; 
128.1(4)(f) —Net capital loss limitation on becoming non-resident; 139.1(18) — 
Holding corporation deemed not to acquire control of insurer on demutualization; 
142.7(12)(f) — Net capital loss on conversion of foreign bank affiliate to branch; 
161(7) — Effect of carryback of loss; 248(1)“net capital loss” — Definition applies to 
entire Act: 256(6)-(9) — Whether control acquired, 257 — Formula cannot calculate 
to less than zero. See also at end of s. 111. 


History: The description of C in the definition “net capital loss” in subsec. 111(8) 
amended by 2005, c. 19, subsec. 20(2), applicable in respect of losses that arise in 
taxation years that end after March 22, 2004, except that, for a taxation year of a tax- 
payer before the taxpayer’s 8th taxation year that ends after that date, para. (c) of the 
description of C is to be read as follows: 


(c) where the taxpayer is a corporation the control of which was acquired by a 
person or group of persons before the end of the year and after the end of the 
taxpayer’s seventh preceding taxation year, nil, and 
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The description of C formerly read: 
C_ is the least of 
(a) the amount of the allowable business investment losses of the tax- 
payer for the taxpayer’s seventh preceding taxation year, 


(b) the amount, if any, by which the amount of the non-capital loss of 
the taxpayer for the taxpayer's seventh preceding taxation year exceeds 
the total of all amounts in respect of that non-capital loss deducted in 
computing the taxpayer’s taxable income or claimed by the taxpayer 
under paragraph 186(1)(c) or (d) for the year or for any preceding taxa- 
tion year, and 

(c) where the taxpayer is a corporation the control of which was ac- 
quired by a person or group of persons before the end of the year and 
after the end of the taxpayer’s seventh preceding taxation year, nil, and 


The definition “net capital loss” in subsec. 111(8) amended by 1995, c. 21, subsec. 
36(3), applicable to taxation years that end after February 21, 1994. The definition for- 
merly read: 

“net capital loss” of a taxpayer for a taxation year means the total of 


(a) the amount determined by the formula 


A-B 

where 

A is the amount, if any, determined under subparagraph 3(b)(i1) in respect 
of the taxpayer for the year, and 

Bis the total determined under subparagraph 3(b)(i) in respect of the tax- 
payer for the year, and 

(b) the amount that is equal to the lesser of 
(i) the amount of the allowable business investment losses of the tax- 
payer for the taxpayer’s seventh preceding taxation year, and 


(ii) the amount, if any, by which the amount of the non-capital loss of 
the taxpayer for the taxpayer's seventh preceding taxation year exceeds 
the total of amounts in respect of that non-capital loss deducted by the 
taxpayer in computing the taxpayer's taxable income or claimed by the 
taxpayer under paragraph 186(1)(c) or (d) for the year or for any preced- 
ing taxation year 
except that where the taxpayer is a corporation the control of which was 
acquired by a person or group of persons before the end of the year and after 
the end of the taxpayer’s seventh preceding taxation year, the amount deter- 
mined under this paragraph in respect of the taxpayer for the year shall be 
deemed to be nil; 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqu: 
sitions of control, amalgamations, and windings-up have on their deductibility — aft 
January 15, 1987; IT-484R2: Business investment losses. See also list at end of s. il 


‘‘non-capital loss” of a taxpayer for a taxation year means, at an 
time, the amount determined by the formula 
(A +B)-(D+D.1 + D.2) 
where 
A is the amount determined by the formula 


E-F 
where 
E is the total of ail amounts each of which is 
(a) the taxpayer’s loss for the year from an office, en 
ployment, business or property, 


(b) an amount deducted under paragraph (1)(b) or secti( 
110.6, or deductible under any of paragraphs 110(1)(d) 
(d.3), (f), (g), G) and (k), section 112 and subsectio 
113(1) and 138(6), in computing the taxpayer’s taxat 
income for the year, or 


(c) if that time is before the taxpayer’s eleventh followi 
taxation year, the taxpayer’s allowable business inve 
ment loss for the year, and 


: Proposed Amendment — 111(8)“non-capi a 


) ed] are consequ 


Technical Notes: Both 0! these changes [see also 3(d) — u 
amendments to proposed new subsection 3.1(1), and clarify that it is only losses 
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are from a source that may be deducted in computing a taxpayer's income or consid- 


ered to be non-capital losses under subsection 111(8). 


F is the amount determined under paragraph 3(c) in respect of 
the taxpayer for the year, 


B is the amount, if any, determined in respect of the taxpayer for 
the year under section 110.5 or subparagraph 115(1)(a)(vii), 


c [Repealed] 


D is the amount that would be the taxpayer’s farm loss for the year 
if the amount determined for B in the definition “farm loss” in 
this subsection were zero, 


D.1 is the total of all amounts deducted under subsection (10) in 
respect of the taxpayer for the year, and 


D.2 is the total of all amounts by which the non-capital loss of the 
taxpayer for the year is required to be reduced because of sec- 
tion 80; 


Related Provisions: 3.1 — Reasonable expectation of profit required for taxpayer to 
1ave loss from business or property; 80(3)(a), 80(4)(a) — Reduction in non-capital loss 
on debt forgiveness; 87(2.1)(a) — Amalgamation — non-capital loss carried forward; 
16(1) — Non-capital loss of partner; 96(8)(b), (c) — Loss of partnership that previ- 
usly had only non-resident partners; 111(1)(a) — Application of non-capital loss; 
1105.4) — Non-capital loss following change of control: 111(9) — Non-capital loss 
vhere taxpayer not resident in Canada; 11 1(10), (11) — Fuel tax rebate loss abatement; 
27.52(1)(i)(ii)(B) — Calculation of previous year’s non-capital loss for minimum tax 
urposes; 128.1(4)(f) — Non-capital loss limitation on becoming non-resident: 
42.7(12)(d) — Non-capital loss on conversion of foreign bank affiliate to branch: 
61(7) — Effect of carryback of loss; 248(1)“non-capital loss” — Definition applies to 
ntire Act; 257 — Formula amounts cannot calculate to less than zero. See also at end 
fs 111: 


listory: The portion of the definition “non-capital loss” in subsec. 111(8) before the 
scription of F amended by 2006, c. 4, subsec. 57(3), applicable in respect of losses 
lat arise in 2006 et seq. The portion formerly read: 


“non-capital loss” of a taxpayer for a taxation year means the amount determined 
by the formula 


(A+ B)-—(D+ D.1 + D.2) 
where 


A is the amount determined by the formula 


E-F 
where 


E is the total of all amounts each of which is the taxpayer’s loss for the 
year from an office, employment, business or property, the taxpayer’s 
allowable business investment loss for the year, an amount deducted 
under paragraph (1)(b) or section 110.6 in computing the taxpayer’s tax- 
able income for the year or an amount that may be deducted under any 
of paragraphs 110(1)(d) to (d.3), (f), (g), G) and (k), section 112 and 
subsections 113(1) and 138(6) in computing the taxpayer’s taxable in- 
come for the year, and 


e description of E in the definition “non-capital loss” in subsec. 111(8) amended by 
32, c. 9, s. 34, applicable to 1997 et seq. and, notwithstanding subsecs. 152(4) to (5), 
/ assessment of a taxpayer’s tax, interest or penalty for any taxation year shall be 
de that is necessary to give effect to the amendment. The description formerly read: 


E is the total of all amounts each of which is the taxpayer’s loss for the year 
from an office, employment, business or property, the taxpayer’s allowable 
business investment loss for the year, an amount deducted under paragraph 
(1)(b) or section 110.6 in computing the taxpayer’s taxable income for the 

| year or an amount that may be deducted under any of paragraphs 110(1)(d) 
| to (d.3), (f), (j) and (k), section 112 and subsections 113(1) and 138(6) in 
computing the taxpayer’s taxable income for the year, and 


description of E in the definition “non-capital loss” in subsec. 111(8) amended by 
il, c. 17, subsec. 87(2), applicable to 2000 er seg. The description formerly read: 


-E is the total of all amounts each of which is the taxpayer’s loss for the year 
from an office, employment, business or property, the taxpayer’s allowable 
business investment loss for the year, an amount deducted under paragraph 
(1)(b) or section 110.6 in computing the taxpayer’s taxable income for the 
year or an amount that may be deducted under paragraph 110(1)(d), (d.1), 
| (d.2), (d.3), (f), (j) or (k), section 112 or subsection 113(1) or 138(6) in com- 
puting the taxpayer’s taxable income for the year [, and] 
description of B in the definition “non-capital loss” in subsec. 111(8) amended by 
said c. 17, subsec. 87(3) to add reference to subparagraph 115(1)(a)(vii), applicable 
Sune 27, 1999. 


first formula in the definition “non-capital loss” in subsec. 111(8) amended to re- 
€ reference to C and the description of C repealed by 2000, c. 19, subsecs. 19(3) 
(4), applicable to 1998 et seg. The formula and the description of C formerly read: 
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(A+B)-(C+D+D.1+D_2) 


Cis any amount specified by the taxpayer in the taxpayer’s election for the 
year under subsection 110.4(2), 


The first formula in the definition “non-capital loss” in subsec. 11] 1(8) amended to add 
D.2, and the description of D.2 added, by 1995, .c. 21, subsecs, 36(4), (5), applicable to 
taxation years that end after February 21, 1994. 


The description of E in the definition “non-capital loss” in subsec. 111(8) amended by 
1994, c. 7, Sch. VIII (1993, c. 24), subsec. 49(1), applicable to 1991 et seq. That 
description formerly read: 


E is the total of all amounts each of which is the taxpayer’s loss for the year 
from an office, employment, business or property, the taxpayer’s allowable 
business investment loss for the year, an amount deducted under section 
110.6 or an amount deductible under paragraph 110(1)(d), (d.1), (d.2), (d.3), 
(f), Gj) or (k), section 112 or subsection 113(1) or 138(6) in computing the 
taxpayer's taxable income for the year, and 


D.1 and its description in “non-capital loss” in subsec. 111(8) added by 1994, ¢..7, Sch. 
VI (1992, c. 29), subsecs. 5(1) and (1.1), applicable to amounts received after 1991. 


Selected Cases [subsec. 111(8)“non-capital loss”}: Taylor y. Canada, [1991] 1 
C.T.C. 304 (FCA) (No carryforward of “non-capital loss of other years” incurred dur- 
ing non-residency), 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987; IT-484R2: Business investment losses. See also list at end of s. 111. 


1.T. Technical News: 25 (refreshing losses). 


Forms: TIA: Request for loss carryback. 


“pre-1986 capital loss balance” of an individual for a particular 
taxation year means the amount determined by the formula 


(A+B)-(C+D+E+E_1) 
where 


A is the total of all amounts each of which is an amount deter- 
mined by the formula 


F—=G 
where 


F is the individual’s net capital loss for a taxation year ending 
before 1985, and 


G is the total of all amounts claimed under this section by the 
individual in respect of that loss in computing the indivi- 
dual’s taxable income for taxation years preceding the partic- 
ular taxation year, and 


B is the amount determined by the formula 


ep 
where 
H is the lesser of 


(a) the amount of the individual’s net capital loss for the 
1985 taxation year, and 


(b) the amount, if any, by which the amount determined 
under subparagraph 3(e)(ii) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, in respect of 
the individual for the 1985 taxation year exceeds the amount 
deductible by reason of paragraph 3(e) of that Act in comput- 
ing the individual’s taxable income for the 1985 taxation 
year, and 


I is the total of all amounts claimed under this section by the 
individual in respect of the individual’s net capital loss for 
the 1985 taxation year in computing the individual’s taxable 
income for taxation years preceding the particular taxation 
year, 


C is the total of all amounts deducted under section 1 10.6 in com- 
puting the individual’s taxable income for taxation years that 
end before 1988 or after October 17, 2000, 


S. 111(8) pre 


Proposed Amendmer 
C is the total of all amounts deduc 
- computing the individual’s taxab 
that ended before 1988 or begin 
Application: The July 18, 2005 draft 
1032), will amend description of C in 
ance” in subsec. 111(8) to read as al 


or after October 1 orrected to refe 
1988 or begin after October 17, 2000". . 


D is 3/: of the total of all amounts each of which is an amount de- 


ducted under section 110.6 in computing the individual’s taxable 
income for a taxation year, preceding the particular year, that 


(a) ended after 1987 and before 1990, or 


(b) began after February 27, 2000 and ended before October 
18, 2000, 


E is 7 of the total of all amounts deducted under section 110.6 in 
computing the individual’s taxable income for taxation years, 
preceding the particular year, that ended after 1989 and before 
February 28, 2000, and 


E.1 is amount determined by the formula 


J x (0.5/K) 
where 


J is the amount deducted by the individual under section 110.6 
for a taxation year of the individual, preceding the particular 
year, that includes February 28, 2000 or October 17, 2000, 


and 


K is the fraction in paragraph 38(a) that applies to the indivi- 
dual for the individual’s taxation year referred to in the 
description of J. 


Related Provisions: 161(7) — Effect of carryback of loss; 257 — Formula amounts 
cannot calculate to less than zero. See also at end of s. I11. 


History: The first formula in the definition “pre-1986 capital loss balance” in subsec. 
111(8) amended by 2001, c. 17, subsec. 87(4) to add “+ E.1”, applicable to taxation 
years that end after February 27, 2000. 


The descriptions of C to E in the definition “pre-1986 capital loss balance” in subsec. 
111(8) amended, and the description of E.1 added, by the said c. 17, subsec. 87(5), 
applicable to taxation years that end after February 27, 2000. The descriptions of CtoE 
formerly read: 


Cis the total of all amounts deducted under section 110.6 in computing the 
individual’s taxable income for taxation years preceding 1988, 


Dis 3/4 of the total of all the amounts deducted under section 110.6 in comput- 
ing the individual’s taxable income for taxation years preceding the particu- 
lar year and ending after 1987 and before 1990, and 


Eis % of the total of all the amounts deducted under section 110.6 in comput- 
ing the individual’s taxable income for taxation years preceding the particu- 
lar year and ending after 1989. 


The descriptions of G and I in “pre-1986 capital loss balance” in subsec. 111(8) substi- 
tuted by 1994, c. 7, Sch. I (1991, c. 49), subsecs. 83(4), (5), applicable to the computa- 
tion of taxable income for 1985 et seg. Those descriptions formerly read: 


G_ is the total of all amounts deducted by the individual under this section in 
respect of that loss in computing the individual’s taxable income for taxation 
years preceding the particular taxation year, 


[is the total of all amounts deducted by the individual under this section in 
respect of the individual’s net capital loss for the 1985 taxation year in com- 
puting the individual’s taxable income for taxation years preceding the par- 
ticular taxation year, 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-232R3: Losses — their deductibility in the loss year or 
in other years; IT-262R2: Losses of non-residents and part-year residents. See also list 
at end of s. I11. 


(9) Exception [non-residents] — In this section, a taxpayer’s 


non-capital loss, net capital loss, restricted farm loss, farm loss and | 
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limited partnership loss for a taxation year during which the tax- 
payer was not resident in Canada shall be determined as if 


(a) in the part of the year throughout which the taxpayer was 
non-resident, if section 114 applies to the taxpayer in respect of 
the year, and 


(b) throughout the year, in any other case, 


the taxpayer had no income other than income described in any of 
subparagraphs 115(1)(a)G) to (vi), the taxpayer’s only taxable capi- 
tal gains, allowable capital losses and allowable business invest- 
ment losses were from dispositions of taxable Canadian property 
(other than treaty-protected property) and the taxpayer’s only other 
losses were losses from the duties of an office or employment per- 
formed by the taxpayer in Canada and businesses (other than treaty- 
protected businesses) carried on by the taxpayer in Canada. 
Related Provisions: 80(1)“excluded property” — Properties to which debt forgive- 
ness rules do not apply; 94(3)(a)(v) [proposed] — Application to trust deemed resident 
in Canada: 115(1)(c) — Treaty-protected business losses not usable against Canadian 
business profits; 161(7) — Effect of carryback of loss. See also at end of s. Ja 
History: Para. 111(9)(a) amended by 2001, c. 17, subsec. 87(6), applicable to 1998 et 
seq. The para. formerly read: 
(a) throughout the portion of the year referred to in paragraph 114(b), where 
section 114 applies to the taxpayer in respect of the year, and 
The closing words of subsec. 111(9) amended by 1999, c. 22, s. 28, applicable for the 
purpose of computing taxable income and taxable income earned in Canada for 1998 et 
seq. The closing words formerly read: 
the taxpayer had no income other than income described’ in subparagraphs 
115(1)(a)(i) to (vi), the taxpayer’s only taxable capital gains and allowable capi- 
tal losses were taxable capital gains and allowable capital losses from the dispo- 
sition of taxable Canadian property and the taxpayer’s only losses were allowa- 
ble business investment losses and losses from duties of an office or employment | 
performed by the taxpayer in Canada and businesses carried on by the taxpayer 
in Canada. 
That portion of subsec. 111(9) following para. (b) amended by 1994, c. 7, Sch. VI 
(1993, c. 24), subsec. 49(2), applicable to 1991 et seq. and with respect to the computa 
tion of taxable income and taxable income earned in Canada for those years. That por 
tion formerly read: 
the taxpayer had no income other than income described in subparagraphs 
115(1)(a)(i) to (vi), the taxpayer’s only taxable capital gains and allowable capl- 
tal losses were taxable capital gains and allowable capital losses from the dispo- 
sition of taxable Canadian property and the taxpayer’s only losses were losses 
from businesses carried on by the taxpayer in Canada. 
Interpretation Bulletins: IT-262R2: Losses of non-residents and part-year resident 
IT-393R2: Election re tax on rents and timber royalties — non-residents. 


(10) Fuel tax rebate loss abatement — Where in a particule 
taxation year a taxpayer received an amount (in this subsection ré 
ferred to as a “rebate”) as a fuel tax rebate under subsection 68.4(. 
or (3.1) of the Excise Tax Act, in computing the taxpayer’s not 
capital loss for a taxation year (in this subsection referred to as tt 
“loss year”) that is one of the 7 taxation years preceding the partici 
lar year, there shall be deducted the lesser of 


(a) the amount determined by the formula 


10 (A—B)-C 
where 


A. is the total of all rebates received by the taxpayer in the pé 
ticular year, 


B is the total of all amounts, in respect of rebates received 
the taxpayer in the particular year, repaid by the taxpay 
under subsection 68.4(7) of that Act, and 


C is the total of all amounts, in respect of rebates received 
the particular year, deducted under this subsection in co’ 
puting the taxpayer’s non-capital losses for other taxati 
years; and 


(b) such amount as the taxpayer claims, not exceeding that p 
tion of the taxpayer’s non-capital loss for the loss year (det 
mined without reference to this subsection) that would be ' 
ductible in computing the taxpayer’s taxable income for 
particular year if the taxpayer had sufficient income for the f. 


ticular year from businesses carried on by the taxpayer in- 
particular year. | 
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Division C — Computation of Taxable Income 


Related Provisions: 12(1)(x.1) — Income inclusion — fuel tax rebates; 111(8)‘‘non- 
capital loss”D,1 — Claim under 111(10) reduces non-capital loss; 111(11)— Fuel tax 
rebate loss abatement — partnerships; 257 — Formula cannot calculate to less than 
zero. 


History: That portion of subsec. 111(10) before para. (b) amended by 1997, c. 26, 
subsec. 84(1), applicable to 1997 et seq. That portion formerly read: 


(10) Where, in a particular taxation year, a taxpayer received an amount (in this 
subsection referred to asa “rebate”) as a fuel tax rebate under subsection 68.4(2) 
of the Excise Tax Act, in computing the amount of the taxpayer’s non-capital loss 
for a taxation year (in this subsection referred to as the “loss year”) that is one of 
the 7 taxation years preceding the particular year, there shall be deducted the 
lesser of 
(a) the amount, if any, by which 
(i) 10 times the amount, if any, by which 
(A) the total of all rebates received by the taxpayer in the particular 
year 
exceeds 


(B) the total of all amounts, in respect of rebates received by the 
taxpayer in the particular year, repaid by the taxpayer under subsec- 
tion 68.4(7) of that Act 


exceeds 
(ii) the total of all amounts, in respect of rebates received in the particu- 


lar year, deducted under this subsection in computing the taxpayer’s 
non-capital losses for other taxation years, and 


ubsec. 111(10) added by 1994, c. 7, Sch. VI (1992, c, 29), subsec. 5(2), applicable to 
nounts received after 1991 (originally added as subsec. (9) before R.S.C. 1985 (Sth 
upp.) consolidation). 


iterpretation Bulletins: IT-232R3: Losses — their deductibility in the loss year or 
other years. 


(1) Fuel tax rebate — partnerships — Where a taxpayer was 
member of a partnership at any time in a fiscal period of the part- 
*rship during which it received a fuel tax rebate under subsection 
3.4(2), (3) or (3.1) of the Excise Tax Act, the taxpayer is deemed 


(a) to have received at that time as a rebate under subsection 
68.4(2), (3) or (3.1), as the case may be, of that Act an amount 
equal to that proportion of the amount of the rebate received by 
the partnership that the member’s share of the partnership’s in- 

_ come or loss for that fiscal period is of the whole of that income 
or loss, determined without reference to any rebate under section 
68.4 of that Act; and 


(b) to have paid as a repayment under subsection 68.4(7) of that 

Act an amount equal to that proportion of all amounts repaid 

under subsection 68.4(7) of that Act in respect of the rebate that 
_ the member’s share of the partnership’s income or loss for that 

fiscal period is of the whole of that income or loss, determined 

without reference to any rebate under section 68.4 of that Act. 
lated Provisions: 12(1)(x.1) — Income inclusion — fuel tax rebates. 


story: That portion of subsec. 111(11) before para: (b) amended by 1997, c. 26, 
sec. 84(2), applicable to 1997 er seq. That portion formerly read: 


(11) Idem — partnerships — Where a taxpayer was a member of a partnership 
at any time in a fiscal period during which the partnership received a fuel tax 
tebate under subsection 68.4(2) or (3) of the Excise Tax Act, the taxpayer is 
deemed 


(a) to have received at that time as a rebate under subsection 68.4(2) or (3), 
as the case may be, of that Act an amount equal to that proportion of the 
amount of the rebate received by the partnership that the member’s share of 
the partnership’s income or loss for that fiscal period is of the whole of that 
income or loss, determined without reference to any rebate under section 
68.4 of that Act; and 


sec. 111(11) added by 1994, c. 7, Sch. VI (1992, c. 29), subsec. 5(2), applicable to 
‘unts received after 1991 (originally added as subsec. (10) before R.S.C. 1985 (Sth 
9.) consolidation). 


ated Provisions [s. 111]: 31(1) —Loss from farming where chief source of 

‘me not farming; 66.8(1) — Resource expenses of limited partner; 87(2.1) — Non- 
lal loss, net capital loss, restricted farm loss and farm loss of predecessor corpora- 
87(2.11) — Losses, etc., on amalgamation with subsidiary wholly-owned corpora- 

| 88.1 — Non-capital loss, net capital loss, restricted farm loss, and farm loss of 
idiary; 96(2.2) — At-risk amount: 104(21) — Portion of taxable ‘capital gains 
ted gain of beneficiary; 111.1 — Ordering of applying provisions; 127.52(1) — 
sted taxable income determined: 128( 1)(g), 128(2)(g) — Where corporation or in- 

lual is bankrupt; 152(1.1)-(1.3) — Determination of losses: 152(6) — Reassess- 
$164(6) — Where disposition of property by legal representative of deceased tax- 
f 256(8) — Deemed acquisition of shares. 
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Selected Cases [s. 111]: Burleigh v. R., [2004] 2 C.T.C. 2797 (TCC) (Processing of 
return or determination of loss immaterial to claim for loss in tax return). 


Definitions [s. 111]: “acquired” — 256(7)-(9); “active business” — 248(1); “ad- 
justed cost base” — 54, 248(1); “allowable business investment loss” — 38(c), 248(1): 
“allowable capital loss” —38(b), 248(1):; “amount” — 248(1); “arm’s length’ — 
251(1); “assessment”, “business” — 248(1); “Canada” — 255: “Canadian development 
expense” — 66.2(5), 248(1); “Canadian exploration expense” — 66.1(6), 248(1); ““Ca- 
nadian oil and gas property expense” — 66.4(5),248(1); “capital loss” — 39(1)(b), 
248(1); “capital property” — 54, 248(1); “carrying on business” — 253: “control” — 
256(6)—(9); “corporation” — 248(1), Interpretation Act 35(1); “cumulative eligible 
capital” — 14(5), 248(1); “depreciable property” — 13(21), 248(1); “eligible capital 
property” — 54, 248(1); “employment”, “farming” — 248(1); “farm loss” — 111(8), 
248(1); “fiscal period’? — 249(2)(b), 249.1: “fishing” — 248(1); “foreign resource pool 
expense”, “individual”, “insurer” — 248(1); “investment tax credit” — 127(9), 248(1): 
“life. insurer” — 248(1); “limited partner” — 96(2.4): “limited partnership loss’? — 
96(2.1)(e), 248(1); “Minister” — 248(1); “net capital loss” — 111(8), 248(1); “1975 
branch accounting election deficiency” — 111(7.11), 138(12): “non-capital loss” — 
111(8), 248(1); “non-resident”, “office”, “person”, “prescribed”, “property”, “regula- 
tion” — 248(1); “resident in Canada” — 94(3)(a)(viii), 250: “restricted farm loss” — 
31, 248(1); “tax payable” — 248(2); “taxable capital gain” — 38, 248(1); “taxable in- 
come” — 2(2), 248(1); “taxation year” — 249; “taxpayer”, “treaty-protected business”, 
“treaty-protected property” — 248(1): “undepreciated capital cost” — 13(21), 248(1). 
Interpretation Bulletins [S. 111]: IT-171R2: Non-resident individuals — computa- 
tion of taxable income earned in Canada and non-refundable tax credits (archived); IT- 
322R: Farm losses; IT-373R2: Woodlots: IT-381R3: Trusts — capital gains and losses 
and the flow-through of taxable capital gains to beneficiaries; IT-474R: Amalgama- 
tions of Canadian corporations. 


111.1 Order of applying provisions — In computing an indivi- 
dual’s taxable income for a taxation year, the provisions of this Di- 
vision shall be applied in the following order: sections 110, 110.2, 
111, 110.6 and 110.7. 


History: S, 111.1 amended by 2000, c. 19, s. 20, applicable to 1998 et seg. S. 111.1 
formerly read: 


111.1 In computing the taxable income of an individual for a taxation year, the 
provisions of this Division shall be applied in the following order: subsection 
/110.4(2) and sections 110, 111, 110.6 and 110.7. 


Definitions [s. 111.1]: “individual” — 248(1): “taxable income”? — 2(2); 248(1); 
“taxation year’. — 249, 


Interpretation Bulletins: IT-232R3: Losses — their deductibility in the loss year or 
in other years; IT-523: Order of provisions applicable in computing an individual’s 
taxable income and tax payable. 


112. (1) Deduction of taxable dividends received by 
corporation resident in Canada — Where a corporation in a 
taxation year has received a taxable dividend from 


(a) a taxable Canadian corporation, or 


(b) a corporation resident in Canada (other than a non-resident- 
owned investment corporation or a corporation exempt from tax 
under this Part) and controlled by it, 


an amount equal to the dividend may be deducted from the income 
of the receiving corporation for the year for the purpose of comput- 
ing its taxable income. 


Related Provisions: 55(2) — Capital gains stripping; 104(19) — Taxable dividends 
flowed through trust; 111(8)“non-capital loss” A:E — Amount included in non-capital 
loss; 112(2) — Dividends received ftom non-resident corporation; 112(2.1)~(2.6) — 
Where no deduction permitted; 112(3)-(3.32) — Denial of capital loss on share where 
intercorporate dividend previously paid; 112(4)-(4.3) — Loss on share held as inven- 
tory; 112(5.2)B(b)(i), (i) — Adjustment for dividends received on mark-to-market pro- 
perty; 115(1)(d.1) — Deduction from income. of non-resident; 137(5.2) — Credit 
union — allocations of taxable dividends and capital gains; 138(6) — Life insurer; 
186(1) — Tax payable on certain taxable dividends: 186(3)“assessable dividend’ — 
Part IV tax; 219(1)(b) — Branch tax on non-resident corporations; 256(6), (6.1) — 
Meaning of “controlled”. See also at end of s. 112. 


Interpretation Bulletins: IT-88R2: Stock dividends: IT-98R2: Investment corpora- 
tions (archived); IT-269R4: Part IV tax on dividends received by a private corporation 
or a subject corporation; IT-328R3: Losses on shares on which dividends have been 
received; IT-385R2: Disposition of an income interest in a trust: IT-524: Trusts — 
flow-through of taxable dividends to a beneficiary — after 1987. 


Information Circulars: 88-2, para. 13: General anti-avoidance rule — section 245 of 
the Income Tax Act. 


Advance Tax Rulings: ATR-16: Inter-company dividends and interest expense; 
ATR-18: Term preferred shares; ATR-22R: Estate freeze using share exchange; ATR- 
27: Exchange and acquisition of interests in capital properties through rollovers and 
winding-up (“butterfly”); ATR-32: Rollover of fixed assets from Opco into Holdco; 
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ATR-35: Partitioning of assets to get specific ownership — “butterfly”; ATR-46: Fi- 
nancial difficulty; ATR-57: Transfer of property for estate planning purposes; ATR-S8: 
Divisive reorganization. 


(2) Dividends received from non-resident corporation — 
Where a taxpayer that is a corporation has, in a taxation year, re- 
ceived a dividend from a corporation (other than a foreign affiliate 
of the taxpayer) that was taxable under subsection 2(3) for the year 
and that has, throughout the period from June 18, 1971 to the time 
when the dividend was received, carried on a business in Canada 
through a permanent establishment as defined by regulation, an 
amount equal to that proportion of the dividend that the paying cor- 
poration’s taxable income earned in Canada for the immediately 
preceding year is of the whole of the amount that its taxable income 
for that year would have been if it had been resident in Canada 
throughout that year, may be deducted from the income of the re- 
ceiving corporation for the taxation year for the purpose of comput- 
ing its taxable income. 


Related Provisions: 55(2) — Capital gains stripping; 112(2.1)-(2.6) — Where no 
deduction permitted; 112(5.2)B(b)(i), (ii) — Adjustment for dividends received on 
mark-to-market property; 113(1) — Deduction for dividend from foreign affiliate; 
115(1)(d.1) — Deduction from income of non-resident; 137(5.2) — Credit union — al- 
locations of taxable dividends and capital gains; 186(3)“assessable dividend” — Part 
IV tax: 247(1) — Dividend stripping. See also at end of s. 112. 


Regulations: 400(2) (meaning of “permanent establishment” until April 26, 1989); 
8201 (meaning of “permanent establishment” effective 10:00 p.m., April 26, 1989). 


(2.1) Where no deduction permitted — No deduction may be 
made under subsection (1) or (2) in computing the taxable income 
of a specified financial institution in respect of a dividend received 
by it on a share that was, at the time the dividend was paid, a term 
preferred share, other than a dividend paid on a share of the capital 
stock of a corporation that was not acquired in the ordinary course 
of the business carried on by the institution, and for the purposes of 
this subsection, where a restricted financial institution received the 
dividend on a share of the capital stock of a mutual fund corpora- 
tion or an investment corporation at any time after that mutual fund 
corporation or investment corporation has elected pursuant to sub- 
section 131(10) not to be a restricted financial institution, the share 
shall be deemed to be a term preferred share acquired in the ordi- 
nary course of business. 


Related Provisions: 84(4.2)— Deemed dividend where paid-up capital of term 
preferred share reduced; 191(4) — Subsection 112(2.1) deemed not to apply; 248(1) — 
“amount” of a stock dividend; 248(14) — Specified financial institution — corpora- 
tions deemed related; 258(2) — Deemed dividend on term preferred share. See also at 
end of s. 112. 


Selected Cases [subsec. 112(2.1)]: Banner Pharmacaps NRO Ltd. y. R., [2003] 3 
C.T.C. 2022 (TCC) (NRO status remained where no revocation of election); Citibank 
Canada v. R., [2002] 2 €.T.C. 171 (FCA); aff’g (2001] 2 C.T.C. 2260 (TCC) (Instru- 
ments did not have character of debt, such as repayment, default). 


Interpretation Bulletins: IT-52R4: Income bonds and income debentures 


(archived); IT-88R2: Stock dividends. 


Advance Tax Rulings: ATR-10: Issue of term preferred shares; ATR-16: Inter- 
company dividends and interest expense, ATR-18: Term preferred shares; ATR-46: Fi- 
nancial difficulty. 


(2.2) Guaranteed shares — No deduction may be made under 
subsection (1), (2) or 138(6) in computing the taxable income of a 
particular corporation in respect of a dividend received on a share 
of the capital stock of a corporation that was issued after 8:00 p.m. 
Eastern Daylight Saving Time, June 18, 1987 where 


(a) a person or partnership (in this subsection and subsection 
(2.21) referred to as the “suarantor’’) that is a specified financial 
institution or a specified person in relation to any such institu- 
tion, but that is not the issuer of the share or an individual other 
than a trust, is, at or immediately before the time the dividend is 
paid, obligated, either absolutely or contingently and either im- 
mediately or in the future, to effect any undertaking (in this sub- 
section and subsections (2.21) and (2.22) referred to as a “guar- 
antee agreement”), including any guarantee, covenant or 
agreement to purchase or repurchase the share and including the 
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lending of funds to or the placing of amounts on deposit with, or 
on behalf of, the particular corporation or any specified person 
in relation to the particular corporation given to ensure that 


(i) any loss that the particular corporation or a specified per- 
son in relation to the particular corporation may sustain by 
reason of the ownership, holding or disposition of the share 
or any other property is limited in any respect, or 


(ii) the particular corporation or a specified person in relation 
to the particular corporation will derive earnings by reason of 
the ownership, holding or disposition of the share or any 
other property; and 


(b) the guarantee agreement was given as part of a transaction or 
event or a series of transactions or events that included the issu- 
ance of the share. 


Related Provisions: 84(4.3) — Deemed dividend where paid-up capital of guaran- 
teed share reduced; 87(4.2) — Amalgamations; 112(2.21) — Exceptions; 112(2.22) — 
Interpretation: 248(1) — “amount” of a stock dividend; 248(10) — Series of transac- 
tions. 248(14) — Specified financial institution — corporations deemed related; 
258(3) — Deemed interest on preferred shares. See also at end of s. 112. 


History: Subsec. 112(2.2) amended by 2001, c. 17, subsec. 88(1), applicable in respect 
of dividends received after 1998. The subsec. formerly read: 


(2.2) Idem — No deduction may be made under subsection (1), (2) or 138(6) in 
computing the taxable income of a particular corporation in respect of a dividend 
received on a share of the capital stock of a corporation that was issued after 8:00 
p.m. Eastern Daylight Saving Time, June 18, 1987 where a person or partnership 
(other than the issuer of the share or an individual other than a trust) that is a 
specified financial institution or a specified person in relation to any such institu- 
tion was, at or immediately before the time the dividend was paid, obligated, 
either absolutely or contingently and either immediately or in the future, to effect 
any undertaking (in this subsection referred to as a “guarantee agreement”), in-— 
cluding any guarantee, covenant or agreement to purchase or repurchase the 
share and including the lending of funds to or the placing of amounts on deposit 
with, or on behalf of, the particular corporation or any specified person in rela- 
tion to the particular corporation given to ensure that 


(a) any loss that the particular corporation or a specified person in relation to 
the particular corporation may sustain by reason of the ownership, holding 
or disposition of the share or any other property is limited in any respect, or 


(b) the particular corporation or a specified person in relation to the particu- 
lar corporation will derive earnings by reason of the ownership, holding or 
disposition of the share or any other property, 


and the guarantee agreement was given as part of a transaction or event or a 
series of transactions or events that included the issuance of the share, except 
that this subsection does not apply to a dividend received on 


(c) a share that was at the time the dividend was received a share described 
in paragraph (e) of the definition “term preferred share” in subsection 248(1) 
during the applicable time period referred to in that paragraph, 


(d) a grandfathered share, a taxable preferred share issued before December 
16, 1987 or a prescribed share, or 


(e) a taxable preferred share issued after December 15, 1987 and of a class 
of the capital stock of a corporation that is listed on a prescribed stock ex: 
change where all guarantee agreements in respect of the share were given by 
the issuer of the share, by one or more persons that would be related to the 
issuer if this Act were read without reference to paragraph 251(5)(b) or by 
the issuer and one or more such persons unless at the time the dividend i 
received the shareholder or the shareholder and specified persons in relatiol 
to the shareholder receive dividends in respect of more than 10 per cent 0 
the issued and outstanding shares to which the guarantee agreement applies 


and for the purposes of this subsection 


(f) where a guarantee agreement in respect of a share is given at any particu 
lar time after 8:00 p.m. Eastern Daylight Saving Time, June 18, 1987, other 
wise than pursuant to a written arrangement to do so entered into before 8:0 
p.m. Eastern Daylight Saving Time, June 18, 1987, the share shall t 
deemed to have been issued at the particular time and the guarantee agre\ 
ment shall be deemed to have been given as part of a series of transactior 
that included the issuance of the share, and 


(g) “specified person” has the meaning assigned by paragraph (h) of the de 
inition “taxable preferred share” in subsection 248(1). 


Regulations: 3200 (prescribed stock exchange); 6201(3) (prescribed share 
112(2.2)(g)); 6201(8) (prescribed share for 112(2.2)(d)). 


Advance Tax Rulings: ATR-16: Inter-company dividends and interest expe 
ATR-46: Financial difficulty. | 
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2.21) Exceptions — Subsection (2.2) does not apply to a divi- 
lend received by a particular corporation on 


(a) a share that is at the time the dividend is received a share 
described in paragraph (e) of the definition “term preferred 
share” in subsection 248(1); 


(b) a grandfathered share, a taxable preferred share issued before 
December 16, 1987 or a prescribed share; 


(c) a taxable preferred share issued after December 15, 1987 and 
of a class of the capital stock of a corporation that is listed on a 
prescribed stock exchange where all guarantee agreements in re- 
spect of the share were given by one or more of the issuer of the 
share and persons that are related (otherwise than because of a 
right referred to in paragraph 251(5)(b)) to the issuer unless, at 
the time the dividend is paid to the particular corporation, divi- 
dends in respect of more than 10 per cent of the issued and out- 
_ Standing shares to which the guarantee agreement applies are 
paid to the particular corporation or the particular corporation 
and specified persons in relation to the particular corporation; or 


(d) a share 


(1) that was not acquired by the particular corporation in the 
ordinary course of its business, 


(ii) in respect of which the guarantee agreement was not 
given in the ordinary course of the guarantor’s business, and 


(iil) the issuer of which is, at the time the dividend is paid, 
related (otherwise than because of a right referred to in para- 
graph 251(5)(b)) to both the particular corporation and the 
| guarantor. 
elated Provisions: 112(2.22) — Interpretation. See also at end of s. 112. 


Istory: Subsec. 112(2.21) added by 2001, c. 17, subsec. 88(1), applicable in respect 
dividends received after 1998. 


.22) Interpretation — For the purposes of subsections (2.2) and 
E21), 


_ (a) where a guarantee agreement in respect of a share is given at 
any particular time after 8:00 p.m. Eastern Daylight Saving 
Time, June 18, 1987, otherwise than under a written arrange- 
ment to do so entered into before 8:00 p.m. Eastern Daylight 
Saving Time, June 18, 1987, the share is deemed to have been 
issued at the particular time and the guarantee agreement is 
deemed to have been given as part of a series of transactions that 
included the issuance of the share; and 


(b) “specified person” has the meaning assigned by paragraph 
(h) of the definition “taxable preferred share” in subsection 
248(1). 
“ated Provisions: 248(1)“grandfathered share” — Share deemed not to be 


ndfathered share; 258(3) — Deemed interest on preferred share. See also at end of s. 
2. 


story: Subsec. 112(2.22) added by 2001, c. 17, subsec. 88(1), applicable in respect 
dividends received after 1998. 


3) Idem — No deduction may be made under subsection (1) or 
) or 138(6) in computing the taxable income of a particular corpo- 
jon in respect of a dividend received on a share of the capital 
vk of a corporation as part of a dividend rental arrangement of 
+ particular corporation. 

lated Provisions: 126(4.2)— No foreign tax credit on short-term securities ac- 
sitions; 248(1)‘‘dividend rental arrangement”(c) [to be repealed], (b) [draft] — Divi- 
'drental arrangement includes arrangement where 112(2.3) applies; 260(6.1) — De- 
tible amount under securities lending arrangement. See also at end of s. 112. 


vance Tax Rulings: ATR-16: Inter-company dividends and interest expense. 


4) Where no deduction permitted — No deduction may be 
de under subsection (1) or (2) or subsection 138(6) in computing 

taxable income of a particular corporation in respect of a divi- 
id received on a share (in this subsection referred to as the “sub- 
{share’’), other than an exempt share, of the capital stock of an- 
€f corporation where 

(a) any person or partnership was obligated, either absolutely or 
Contingently, to effect an undertaking, including any guarantee, 
vovenant or agreement to purchase or repurchase the subject 
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share, under which an investor is entitled, either immediately or 
in the future, to receive or obtain any amount or benefit for the 
purpose of reducing the impact, in whole or in part, of any loss 
that an investor may sustain by virtue of the ownership, holding 
or disposition of the subject share, and any proper‘y is used, in 
whole or in part, either directly or indirectly in any manner 
whatever, to secure the undertaking; or 


(b) the consideration for which the subject share was issued or 
any other property received, either directly or indirectly, by an 
issuer from an investor, or any property substituted therefor, is 
or includes 


(i) an obligation of an investor to make payments that are 
required to be included, in whole or in part, in computing the 
income of the issuer, other than an obligation of a corpora- 
tion that, immediately before the subject share was issued, 
would be related to the corporation that issued the subject 
share if this Act were read without reference to paragraph 
251(5)(b), or 


(il) any right to receive payments that are required to be in- 
cluded, in whole or in part, in computing the income of the 
issuer where that right is held on condition that it or property 
substituted therefor may revert or pass to an investor or a 
person or partnership to be determined by an investor, 


where that obligation or right was acquired by the issuer as part 
of a transaction or event or a series of transactions or events that 
included the issuance or acquisition of the subject share, or a 
share for which the subject share was substituted. 
Related Provisions: 87(4.2) — Amalgamations; 112(2.5) — Application of subsec. 
(2.4); 112(2.6) — Definitions; 112(2.8) — Loss sustained by investor; 112(2.9) — Re- 
lated corporations; 248(1) — “amount” of a stock dividend; 248(5) — Substituted pro- 
perty; 248(10) — Series of transactions. See also at end of s. 112. 


History: Subpara. 112(2.4)(b)(i) amended by 1994, c. 7, Sch. I (1991, c. 49), subsec. 
84(1), to substitute “a corporation that, immediately” for “a corporation, that immedi- 
ately”, applicable after 5 p.m. EST, November 27, 1986. 


Interpretation Bulletins: IT-88R2: Stock dividends. 


(2.5) Application of subsec. (2.4) — Subsection (2.4) applies 
only in respect of a dividend on a share where, having regard to all 
the circumstances, it may reasonably be considered that the share 
was issued or acquired as part of a transaction or event or a series of 
transactions or events that enabled any corporation to earn invest- 
ment income, or any income substituted therefor, and, as a result, 
the amount of its taxes payable under this Act for a taxation year is 
less than the amount that its taxes payable under this Act would be 
for the year if that investment income were the only income of the 
corporation for the year and all other taxation years and no amount 
were deductible under subsections 127(5) and 127.2(1) in comput- 
ing its taxes payable under this Act. 

Related Provisions: 248(10) — Series of transactions. 


(2.6) Definitions — For the purposes of this subsection and sub- 
section (2.4), 


“exempt share” means 
(a) a prescribed share, 


(b) a share of the capital stock of a corporation issued before 
5:00 p.m. Eastern Standard Time, November 27, 1986, other 
than a share held at that time 
(i) by the issuer, or 
(ii) by any person or partnership where the issuer may be- 
come entitled to receive any amount after that time by way of 
subscription proceeds or contribution of capital with respect 
to that share pursuant to an agreement made before that time. 
or 


(c) a share that was, at the time the dividend referred to in sub- 
section (2.4) was received, a share described in paragraph (e) of 
the definition “term preferred share” in subsection 248(1) during 
the applicable time period referred to in that paragraph; 


History: Para. (c) of “exempt share” in subsec 112(2.6) added by 1994, c. 21, subsec. 
51(1), applicable after December 21, 1992. 
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‘“Gnvestor” means the particular corporation referred to in subsec- 
tion (2.4) and a person with whom that corporation does not deal at 
arm’s length and any partnership or trust of which that corporation, 
or a person with whom that corporation does not deal at arm’s 
length, is a member or beneficiary, but does not include the other 
corporation referred to in that subsection; 


“issuer” means the other corporation referred to in subsection (2.4) 
and a person with whom that corporation does not deal at arm’s 
length and any partnership or trust of which that corporation, or a 
person with whom that corporation does not deal at arm’s length, is 
4 member or beneficiary, but does not include the particular corpo- 
ration referred to in that subsection. 


Related Provisions: 112(2.7) — Change in agreement or condition; 248(13) — In- 
terests in trusts and partnerships. See also at end of s. 112. 


(2.7) Change in agreement or condition — For the purposes 
of the definition “exempt share” in subsection (2.6), where at any 
time after 5:00 p.m. Eastern Standard Time, November 27, 1986 the 
terms or conditions of a share of the capital stock of a corporation 
have been changed or any agreement in respect of the share has 
been changed or entered into by the corporation, the share shall be 
deemed to have been issued at that time. 


(2.8) Loss sustained by investor — For the purposes of para- 
graph (2.4)(a), any loss that an investor may sustain by virtue of the 
ownership, holding or disposition of the subject share referred to in 
that paragraph shall be deemed to include any loss with respect to 
an obligation or share that was issued or acquired as part of a trans- 
action or event or a series of transactions or events that included the 
issuance or acquisition of the subject share, or a share for which the 


subject share was substituted. 
Related Provisions: 248(10) — Series of transactions. 


(2.9) Related corporations — For the purposes of subparagraph 
(2.4)(b)(i), where it may reasonably be considered having regard to 
all the circumstances that a corporation has become related to any 
other corporation for the purpose of avoiding any limitation upon 
the deduction of a dividend under subsection (1), (2) or 138(6), the 
corporation shall be deemed not to be related to the other 
corporation. 


Related Provisions: 87(2)(rr) — Amalgamations — tax on taxable preferred shares. 
See also at end of s. 112. 


(3) Loss on share that is capital property — Subject to sub- 
sections (5.5) and (5.6), the amount of any loss of a taxpayer (other 
than a trust) from the disposition of a share that is capital property 
of the taxpayer (other than a share that is property of a partnership) 
is deemed to be the amount of the loss determined without refer- 
ence to this subsection minus, 


(a) where the taxpayer is an individual, the lesser of 


(i) the total of all amounts each of which is a dividend re- 
ceived by the taxpayer on the share in respect of which an 
election was made under subsection 83(2) where subsection 
83(2.1) does not deem the dividend to be a taxable dividend, 
and 


(ii) the loss determined without reference to this subsection 
minus all taxable dividends received by the taxpayer on the 
share; and 


(b) where the taxpayer is a corporation, the total of all amounts 
received by the taxpayer on the share each of which is 


(i) a taxable dividend, to the extent of the amount of the divi- 
dend that was deductible under this section or subsection 
115(1) or 138(6) in computing the taxpayer’s taxable income 
or taxable income earned in Canada for any taxation year, 


(ii) a dividend in respect of which an election was made 
under subsection 83(2) where subsection 83(2.1) does not 
deem the dividend to be a taxable dividend, or 

(iii) a life insurance capital dividend. 


Related Provisions: 40(2)(¢) — Restriction on capital losses: 40(3.3), (3.4) —Lim- 
itation on loss where share acquired by affiliated person; 40(3.7) — Application to 
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non-resident individual; 53(1)(f)— Addition to ACB: 87(2)(x) — Amalgamations — 
flow-through to new corporation; 107(1)(c), (d) — Parallel stop-loss rule on disposition 
of interest in trust that flowed dividends out to corporation; 107.4(3)(b) (Gi) — Applica- 
tion of stop-loss rule to qualifying disposition; 112(3.01) — Exclusion for certain divi- 
dends: 112(3.1), (3.2) — Loss on share that is capital property of partnership or trust; 
112(4)-(4.22) — Shares held as inventory; 112(5.2)C(b) — Adjustment for dividends 
received on mark-to-market property; 112(7) — Rules where shares exchanged. See 
also at end of s. 112. 


History: Subpara. (b)(iv) of the amendment in 1998, c. 19, subsec. 131(11) (see be- 
low) amended by 2001; c. 17, s. 251, applicable to 2000 et seq., and 


(a) in respect of the 1998 and 1999 taxation years, where a taxpayer and a person 
who would have been the taxpayer’s common-law partner in the 1998 or 1999 
taxation year jointly elect under s. 144 of 2000, c: 12 to have ss. 130 to 142 of that 
Act apply, if applicable, to the 1998 or 1999 taxation year, subpara. 131(11)(b)(iy), 
as amended, shall be read as follows for the applicable year: 


(iv) the disposition is made by 
(A) the individual or the individual's spouse or common-law partner, 


(B) the estate of the individual or of the individual’s spouse or common- 
law partner within the estate’s first taxation year, 


(C) the particular trust where it is a trust described in paragraph 
104(4)(a) or (a.1) of the Income Tax Act in respect of a spouse or com- 
mon-law partner, the spouse or common-law partner is the beneficiary 
referred to in subparagraph (i) and the disposition occurs before the end 
of the trust’s third taxation year that begins after the death of the spouse 
or common-law partner, or 


(D) a trust described in paragraph 73(1)(c) of that Act created by the 
individual in respect of the individual's spouse or common-law partner, 
ora trust described in paragraph 70(6)(b) of that Act created by the indi- 
vidual’s will in respect of the individual's spouse or common-law part- 
ner, before the end of the trust’s third taxation year that begins after the 
death of the spouse or common-law partner; 


(b) in respect of the 2000 taxation year, where a joint election has not been filed by 
the taxpayer and a person who would have been the taxpayer’s common-law part: 
ner in the year 2000 to have ss. 130 to 142 of the Modernization of Benefits anc 
Obligations Act apply to the year 2000, subpara. 131(11)(b)(iv), as amended, shal 
be read as follows for that year: 


(iv) the disposition is made by 
(A) the individual or the individual’s spouse, 


(B) the estate of the individual or of the individual’s spouse within the 
estate’s first taxation year, 


(C) the particular trust where it is a post-1971 spousal or common-law 
partner trust or a trust described in paragraph 104(4)(a.1) of the Income 
Tax Act, the individual or the individual’s spouse, as the case may be, is 
the beneficiary referred to in subparagraph (i) and the disposition occurs 
before the end of the trust’s third taxation year that begins after the 
death of the individual or the individual's spouse, as the case may be, or 


(D) a trust described in paragraph 73(1.01)(c) of that Act created by the. 
individual, or a trust described in paragraph 70(6)(b) of that Act created 
by the individual’s will in respect of the individual’s spouse, before the 
end of the trust’s third taxation year that begins after the death of the 
individual or the individual’s spouse, as the case may be: . 


Subsec. 112(3) amended by 1998, c. 19, subsec. 131(1), applicable (by 131(11)) 
dispositions that occur after April 26, 1995, other than 


(a) a disposition that occurs pursuant to an agreement in writing made before Ap. 
PUP AIS ES. 


(b) a disposition of a share of the capital stock of a corporation that is made to t; 
corporation if ‘ 


(i) on April 26, 1995 the share was owned by an individual (other than a tu 
or by a particular trust under which an individual (other than a trust) wa’ 
beneficiary. 
(ii) on April 26, 1995 a corporation, or a partnership of which a corporatior ' 
4 member, was a beneficiary of a life insurance policy that insured the life. 
the individual or the individual's spouse, 


(iii) it was reasonable to conclude on April 26, 1995 that a main purpose of 
life insurance policy was to fund, directly or indirectly, in whole or in pat 
redemption, acquisition or cancellation of the share by the corporation that 
sued the share, and | 
(iv) [as amended by 2001, c. 17: see above] the disposition is made by 


(A) the individual or the individual’s spouse or common-law partner, 
(B) the estate of the individual or of the individual’s spouse or comm 
law partner within the estate’s first taxation year, 


(C) the particular trust where it is a post-1971 spousal or common: | 
partner trust or a trust described in para. 104(4)(a.1) of the Act, the inc 
dual’s spouse or common-law partner, as the case may be, is the bene 
ary referred to in subpara. (i) and the disposition occurs before the en 


, 
i 
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the trust’s third taxation year that begins after the death of the individual’s 
Spouse or common-law partner, as the case may be, or 


(D) a trust described in para. 73(1.01 )(c) of the Act created by the indivi- 
dual, or a trust described in para. 70(6)(b) of the Act created by the indivi- 
dual’s will in respect of the individual’s spouse or common-law partner, 
before the end of the trust’s third taxation year that begins after the death 
of the individual or the individual’s spouse or common-law partner, as the 
case may be; 

(c) a disposition of a share of the capital stock of a corporation owned by an indivi- 

dual on April 26, 1995 that was made by the individual’s estate before 1997; 

(d) a disposition of a share of the capital stock of a corporation owned by an estate 

_ on April 26, 1995, the first taxation year of which ended after that day, that was 
made by the estate before 1997: or 
(e) a disposition of a share of the capital stock of a corporation owned by an indivi- 
dual on April 26, 1995 where the individual is a trust described in para. 104(4)(a) 
or (a.1) of the Act in respect of a spouse, that was made by the trust after the 
spouse’s death and before 1997. 

jubsec. 131(12) of the said c. 19 provides: 

(12) For the purposes of paragraph [(b) above] and this subsection, a share of the 
capital stock of a corporation acquired in exchange for another share in a transac- 
tion to which section 51, 85, 86 or 87 of the Act applies is deemed to be the same 

__ share as the other share. 

“ubsec. 112(3) formerly read: 

_ (3) Loss on share that is capital property — Subject to subsections (5.5) and 
(5.6), where a corporation owns a share that is a capital property and receives a 
taxable dividend, a capital dividend or a life insurance capital dividend in respect 
of that share, the amount of any loss of the corporation arising from transactions 
with reference to the share on which the dividend was received shall, unless it is 
established by the corporation that 

(a) the corporation owned the share 365 days or longer before the loss was 
sustained, and 
(b) the corporation and persons with whom the corporation was not dealing 
at arm’s length did not, at the time the dividend was received, own in the 
aggregate more than 5% of the issued shares of any class of the capital stock 
of the corporation from which the dividend was received, 
be deemed to be the amount of that loss otherwise determined, minus the total of 
all amounts each of which is an amount received by the corporation in respect of 
(c) a taxable dividend on the share to the extent that the amount of the divi- 
dend was deductible from the corporation’s income for any taxation year by 
virtue of this section or subsection 138(6) and was not an amount on which 
the corporation was required to pay tax under Part VII of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, as it read on 
March 31, 1977, 
(d) a capital dividend on the share, or 
(e) a life insurance capital dividend on the share. 


|€ opening words of subsec. 112(3) amended by 1995, c. 21, subsec. 56(1), applicable 
' dispositions occurring after October 30, 1994. The opening words formerly read: 
(3) Loss on share that is capital property — Where a corporation owns a 
share that is a capital property and receives a taxable dividend, a capital dividend 
or a life insurance capital dividend in respect of that share, the amount of any 
loss of the corporation arising from transactions with reference to the share on 
which the dividend was received shall, unless it is established by the corporation 
that 


'. Application Rules: 69 (meaning of “chapter 148 of ...”). 

€rpretation Bulletins: IT-88R2: Stock dividends: IT-328R3: Losses on shares on 
ich dividends have been received. 

. Technical News; 12 (stop-loss provisions — grandfathering). 


(01) Loss on share that is capital property — excluded 

vidends — A dividend shall not be included in the total deter- 

‘ned under subparagraph (3)(a)(i) or paragraph (3)(b) where the 
‘payer establishes that 

(a) it was received when the taxpayer and persons with whom 
the taxpayer was not dealing at arm’s length did not own in total 
more than 5% of the issued shares of any class of the capital 
stock of the corporation from which the dividend was received: 
and . 


(b) it was received on a share that the taxpayer owned through- 
(Out the 365-day period that ended immediately before the 
disposition. 
| ated Provisions: 87(2)(x) — Amaigamations — flow-through to new corpora- 
| | 112(5.6) — Stop-loss rules restricted. 


I tory: Subsec. 112(3.01) added by 1998, c, 19, subsec. 131(1), applicable on the 
» 2 basis as subsec. 112(3). 
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(3.1) Loss on share held by partnership — Subject to subsec- 
tions (5.5) and (5.6), where a taxpayer (other than a partnership or a 
mutual fund trust) is a member of a partnership, the taxpayer’s 
share of any loss of the partnership from the disposition of a share 
that is held by a particular partnership as capital property is deemed 
to be that share of the loss determined without reference to this sub- 
section minus, 


(a) where the taxpayer is an individual, the lesser of 


(i) the total of all amounts each of which is a dividend re- 
ceived by the taxpayer on the share in respect of which an 
election was made under subsection 83(2) where subsection 
83(2.1) does not deem the dividend to be-a taxable dividend, 
and 


(ii) that share of the loss determined without reference to this 
subsection minus all taxable dividends received by the tax- 
payer on the share; 


(b) where the taxpayer is a corporation, the total of all amounts 
received by the taxpayer on the shate each of which is 


(i) a taxable dividend, to the extent of the amount of the divi- 
dend that was deductible under this section or subsection 
115(1) or 138(6) in computing the taxpayer’s taxable income 
or taxable income earned in Canada for any taxation year, 


(li) a dividend in respect of which an election was made 
under subsection 83(2) where subsection 83(2.1) does not 
deem the dividend to be a taxable dividend, or 


(iii) a life insurance capital dividend; and 
(c) where the taxpayer is a trust, the total of all amounts each of 
which is 
| (i).a taxable dividend, or 
(ii) a life insurance capital dividend 


received on the share and designated under subsection 104(19) 
or (20) by the trust in respect of a beneficiary that was a corpo- 
ration, partnership or trust. 


Related Provisions: 40(3.3), (3.4) — Limitation on loss where share acquired by 
affiliated person; 40(3.7) — Application to non-resident individual; 53(1)(f) — Addi- 
tion to ACB; 87(2)(x) — Amalgamations — flow-through to new. corporation: 
100(4) — Application of stop-loss rule -to disposition of interest in partnership; 
104(20) — Designation re non-taxable dividends; 107.4(3)(b)(ii) — Application. of 
stop-loss rule to qualifying disposition; 112(3.11) — Exclusion for certain dividends; 
112(3.12) — Amount designated by trust to beneficiary that is a partnership or trust: 
112(5.2)C(c) — Adjustment for dividends received on mark-to-market property; 
112(7) — Rules where shares exchanged. See also at end of s. 112. 


History: Subsec: 112(3.1) amended by 1998, c. 19, subsec. 131(1), applicable on the 
same basis as subsec. 112(3). Subsec. 112(3.1) formerly read: 


(3.1) Loss on share that is capital property of partnership — Subject to sub- 
sections (5.5) and (5.6), where a corporation isa member of a partnership and 
the corporation receives a taxable dividend, a capital dividend or a life insurance 
capital dividend in respect of a share that is a capital property of the partnership, 
the corporation’s share of any loss of the partnership arising with respect to the 
share on which the dividend ‘was received shall, unless it is established by the 
corporation that 


(a) the partnership held the share 365 days or longer before the loss was 
sustained, and 


(b) the partnership, the corporation and persons with whom the corporation 
was not dealing at arm’s length did not, .at the time the dividend was re- 
ceived, hold in the aggregate more than 5% of the issued shares of any class 
of the capital stock of the corporation from which the dividend was received, 


be deemed to be the amount of that loss otherwise determined, minus the total of 
all amounts each of which is an amount received by the corporation in respect of 


(c) a taxable dividend on the share to the extent that the amount of the divi- 
dénd was deductible from the corporation’s income for any taxation year by 
virtue of this section or subsection 138(6) and was not an amount on which 
the corporation was required to pay tax under Part VII of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, as it read on 
March 31, 1977, 


(d) a capital dividend on the share, or 


(e) a life insurance capital dividend on the share. 


S. 112(3.1) 


The opening words of subsec. 112(3.1) amended by 1995, c. 21, subsec. 56(2), applica- 

ble to dispositions occurring after October 30, 1994. The opening words formerly read: 
(3.1) Idem — Where-a corporation is a member of a partnership and the corpora- 
tion receives a taxable dividend, a capital dividend or a life insurance capital 
dividend in respect of a share that is a capital property of the partnership, the 
corporation’s share of any loss of the partnership arising with respect to the share 
on which the dividend was received shall, unless it is established by the corpora- 
tion that 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 

Interpretation Bulletins: IT-88R2: Stock dividends; ET-328R3: Losses on shares on 

which dividends have been received. 


1.T. Technical News: 12 (stop-loss provisions — grandfathering). 


(3.11) Loss on share held by partnership — excluded divi- 
dends — A dividend shall not be included in the total determined 
under subparagraph (3.1)(a)(i) or paragraph (3.1)(b) or (c) where 
the taxpayer establishes that 
(a) it was received when the particular partnership, the taxpayer 
and persons with whom the taxpayer was not dealing at arm’s 
length did not hold in total more than 5% of the issued shares of 
any class of the capital stock of the corporation from which the 
dividend was received; and 


(b) it was received on a share that the particular partnership held 
throughout the 365-day period that ended immediately before 
the disposition. 
Related Provisions: 87(2)(x) — Amalgamations — flow-through to new corpora- 
tion: 112(5.6) — Stop-loss rules restricted. 
History: Subsec. 112(3.11) added by 1998. c. 19, subsec. 131(1), applicable on the 
same basis as subsec. 112(3). 


(3.12) Loss on share held by partnership — excluded divi- 
dends — A taxable dividend received on a share and designated 
under subsection 104(19) by a particular trust in respect of a benefi- 
ciary that was a partnership or trust shall not be included in the total 
determined under paragraph (3.1)(c) where the particular trust es- 
tablishes that the dividend was received by an individual (other than 
a trust). 

History: Subsec. 112(3.12) added by 1998. c. 19, subsec. 131(1), applicable on the 
same basis as subsec. 112(3). 


(3.2) Loss on share held by trust — Subject to subsections 
(5.5) and (5.6), the amount of any loss of a trust (other than a mu- 
tual fund trust) from the disposition of a share of the capital stock of 
a corporation that is capital property of the trust is deemed to be the 
amount of the loss determined without reference to this subsection 
minus the total of 


(a) the amount, if any, by which the lesser of 


(i) the total of all amounts each of which is a dividend re- 
ceived by the trust on the share in respect of which an elec- 
tion was made under subsection 83(2) where subsection 
83(2.1) does not deem the dividend to be a taxable dividend, 
and 


(ii) the loss determined without reference to this subsection 
minus the total of all amounts each of which is the amount of 
a taxable dividend 


(A) received by the trust on the share, 


(B) received on the share and designated under subsection 
104(19) by the trust in respect of a beneficiary who is an 
individual (other than a trust), or 


(C) received on the share and designated under subsection 
104(19) by the trust in respect of a beneficiary that was a 
corporation, partnership or another trust where the trust 
establishes that 


(I) it owned the share throughout the 365-day period 
that ended immediately before the disposition, and 


(I) the dividend was received while the trust, the ben- 
eficiary and persons not dealing at arm’s length with 
the beneficiary owned in total less than 5% of the is- 
sued shares of any class of the capital stock of the cor- 
poration from which the dividend was received 


Income Tax Act, Part I 


exceeds 


(iii) where the trust is an individual’s estate, the share was 
acquired as a consequence of the individual’s death and the 
disposition occurs during the trust’s first taxation year, '/2 of 
the lesser of 


(A) the loss determined without reference to this subsec- 
tion, and 


(B) the individual’s capital gain from the disposition of 
the share immediately before the individual’s death, and 


(b) the total of all amounts each of which is 
(i) a taxable dividend, or 
(ii) a life insurance capital dividend 


received on the share and designated under subsection 104(19) 
or (20) by the trust in respect of a beneficiary that was a corpo- 
ration, partnership or trust. 


Related Provisions: 40(3.7) — Application to non-resident individual; 53(1)(f) — 
Addition to ACB; 87(2)(x) — Amalgamations — flow-through to new corporation; 
104(20) — Designation re non-taxable dividends; 107.4(3)(b)(ii) — Application of 
stop-loss rule to qualifying disposition; 112(3.3), (3.31) — Exceptions; 
112(5.2)C(b) — Adjustment for dividends received on mark-to-market property; 
112(5.6) — Stop-loss rules restricted; 112(7)— Rules where shares exchanged. See 
also at end of s. 112. 


History: Subpara. 112(3.2)(a)(iii) amended to replace the fraction “1/4” with “1/2” by 
2001. ¢. 17, subsec. 88(2), applicable to dispositions that occur after February 27, 2000 
except that, for dispositions that occurred before October 18, 2000, the reference te 
“1/2” shall be read as a reference to “1/3”. 


Subsec, 112(3.2) amended by 1998, c. 19, subsec. 131(1), applicable on the same basis 
as subsec. 112(3). Subsec. 112(3.2) formerly read: 


(3.2) Loss on share that is capital property of trust — Subject to subsections 
(5.5) and (5.6), where a corporation is a beneficiary of a trust (other than a pre- 
scribed trust) that owns a share that is capital property and the corporation re- 
ceives a taxable dividend in respect of that share pursuant to a designation under 
subsection 104(19) or the trust has made a designation under subsection 104(20) 
in respect of the corporation for a capital dividend or a life insurance capital 
dividend on that share, the amount of any loss of the trust arising with respect to 


the share on which the dividend was subject to a designation shall, unless it is | 
established by the corporation that 


(a) the trust owned the share 365 days or longer before the loss was sus- 
tained, and 
(b) the trust, the corporation and persons with whom the corporation was not 
dealing at arm’s length did not, at the time the dividend was received, own 
in the aggregate more than 5% of the issued shares of any class of the capital, 
stock of the corporation from which the dividend was received, . 


be deemed to be the amount of that loss otherwise determined, minus the total of 
all amounts each of which is a taxable dividend, a capital dividend or a life insur-\ 
ance capital dividend in respect of that share that was designated under subsec- 
tion 104(19) or (20) in respect of a beneficiary that was a corporation. 

The opening words of subsec. 1 12(3.2) amended by 1995, c. 21, subsec. 56(3), applic 

ble to dispositions occurring after October 30, 1994. The opening words formerly reé 
(3.2) ldem — Where a corporation is a beneficiary of a trust (other than a pre- 
scribed trust) that owns a share that is capital property and the corporation re+ 
ceives a taxable dividend in respect of that share pursuant to a designation unde: 
subsection 104(19) or the trust has made a designation under subsection 104220 
in respect of the corporation for a capital dividend or a life insurance capita 
dividend on that share, the amount of any loss of the trust arising with respect 
the share on which the dividend was subject to a designation shall, unless it 1 
established by the corporation that 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-328R3: Losses on shares 
which dividends have been received. 


|.T. Technical News: 12 (stop-loss provisions — grandfathering). 


(3.3) Loss on share held by trust — special cases —N 
withstanding subsection (3.2), where a trust has at any time © 
quired a share of the capital stock of a corporation because of st. 
section 104(4), the amount of any loss of the trust from, 
disposition after that time 1s deemed to be the amount of the I, 
determined without reference to subsection (3.2) and this subsect. 
minus the total of os 


(a) the amount, if any, by which the lesser of 


(i) the total of all amounts each of which is a dividend 
ceived after that time by the trust on the share in respec} 
which an election was made under subsection 83(2) wh: 
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subsection 83(2.1) does not deem the dividend to be a taxa- 
ble dividend, and 


(ii) the loss determined without reference to subsection (3.2) 
and this subsection minus the total of all amounts each of 
which is the amount of a taxable dividend 


(A) received by the trust on the share after that time, 


(B) received on the share after that time and designated 
under subsection 104(19) by the trust in respect of a bene- 
ficiary who is an individual (other than a trust), or 


(C) received on the share after that time and designated 
under subsection 104(19) by the trust in respect of a bene- 
ficiary that was a corporation, partnership or another trust 
where the trust establishes that 


(1) it owned the share throughout the 365-day period 
that ended immediately before the disposition, and 


(II) the dividend was received when the trust, the ben- 
eficiary and persons not dealing at arm’s length with 
the beneficiary owned in total less than 5% of the is- 
sued shares of any class of the capital stock of the cor- 
poration from which the dividend was received 


exceeds 
(iii) '/ of the lesser of 


(A) the loss from the disposition, determined without ref- 
erence to subsection (3.2) and this subsection, and 


(B) the trust’s capital gain from the disposition immedi- 
ately before that time of the share because of subsection 
104(4), and 


(b) the total of all amounts each of which is a taxable dividend 
received on the share after that time and designated under sub- 
section 104(19) by the trust in respect of a beneficiary that was a 
corporation, partnership or trust. 
elated Provisions: 40(3.7) — Application to non-resident individual; 87(2)(x) — 
malgamations — flow-through to new corporation; 107.4(3)(b)(ii) — Application of 
ap-loss rule to qualifying disposition; 112(3.31), (3.32) — Excluded dividends; 
25.6) — Stop-loss rules restricted: 112(7) — Rules where shares exchanged. 
istory: Subpara. 112(3.3)(a)(iii) amended to replace the fraction “'/s” with “!/.” by 
101, c. 17, subsec. 88(2), applicable to dispositions that occur after February 27, 2000 
cept that, for dispositions that occurred before October 18, 2000, the reference to 
2 shall be read as a reference to “!/;”, 


bsec. 112(3.3) added by 1998, c. 19, subsec. 131(1), applicable on the same basis as 
dsec. 112(3). 


.31) Loss on share held by trust— excluded divi- 
*nds — No dividend received by a trust shall be included under 
bparagraph (3.2)(a)(i) or (b)(Gi) or (3.3)(a)(i) where the trust es- 
dlishes that the dividend 

(a) was received, 


(i) in any case where the dividend was designated under sub- 
section 104(19) or (20) by the trust, when the trust, the bene- 
ficiary and persons with whom the beneficiary was not deal- 
ing at arm’s length did not own in total more than 5% of the 
issued shares of any class of the capital stock of the corpora- 
tion from which the dividend was received, or 


(ii) in any other case, when the trust and persons with whom 
the trust was not dealing at arm’s length did not own in total 
more than 5% of the issued shares of any class of the capital 
stock of the corporation from which the dividend was te- 
ceived, and 


(b) was received on a share that the trust owned throughout the 
365-day period that ended immediately before the disposition. 
ated Provisions: 87(2)(x) — Amalgamations — flow-through to new corpora- 
 104(20) — Designation re non-taxable dividends; 112(5.6) — Stop-loss rules re- 
‘ted; 112(7) — Rules where shares exchanged. 


Ory: Subsec. 112(3.31) added by 1998, c. 19, subsec. 131(1), applicable on the 
+ basis as subsec. 112(3). 


2) Loss on share held by trust— excluded divi- 
‘ds — No taxable dividend received on the share and desig- 
'd under subsection 104(19) by the trust in respect of a benefici- 


S. 112(4) 


ary that was a corporation, partnership or trust shall be included 
under paragraph (3.2)(b) or (3.3)(b) where the trust establishes that 
the dividend was received by an individual (other than a trust), or 


(a) was received when the trust, the beneficiary and persons with 
whom the beneficiary was not dealing at arm’s length did not 
own in total more than 5% of the issued shares of any class of 
the capital stock of the corporation from which the dividend was 
received; and 


(b) was received on a share that the trust owned throughout the 
365-day period that ended immediately before the disposition. 


Related Provisions: 
corporation, 


History: Subsec. 112(3.32) added by 1998, c. 19, subsec. 131(1), applicable on the 
same basis as subsec. 112(3). 


87(2)(x) — Amalgamations — flow-through to new 


(4) Loss on share that is not capital property — Subject to 
subsections (5.5) and (5.6), the amount of any loss of a taxpayer 
(other than a trust) from the disposition of a share of the capital 
stock of a corporation that is property (other than capital property) 
of the taxpayer is deemed to be the amount of the loss determined 
without reference to this subsection minus, 


(a) where the taxpayer is an individual and the corporation is 
resident in Canada, the total of all dividends received by the in- 
dividual on the share; 


(b) where the taxpayer is a partnership, the total of all dividends 
received by the partnership on the share; and 


(c) where the taxpayer is a corporation, the total of all amounts 
received by the taxpayer on the share each of which is 


(i) a taxable dividend, to the extent of the amount of the divi- 
dend that was deductible under this section, section 113 or 
subsection 115(1) or 138(6) in computing the taxpayer’s tax- 
able income or taxable income earned in Canada for any tax- 
ation year, or 


(ii) a dividend (other than a taxable dividend). 


Related Provisions: 87(2)(x) — Amalgamations — flow-through to new corpora- 
tion; 93(2)-(2.3) — Loss limitation on disposition of share; 112(4.01) — Exclusion for 
certain dividends; 1 G2) e(b)—— Adjustment for dividends received on mark-to-mar- 
ket property. See also at end of s. 112. 


History: Subsec. 112(4) amended by 1998, c. 19, subsec. 131(1), applicable to dispo- 
sitions that occur after April 26, 1995. Subsec. 112(4) formerly read: 


(4) Subject to subsections (5.5) and (5.6), where a taxpayer Owns a share that is 
not a capital property and receives a dividend in respect of that share, the amount 
of any loss of the taxpayer arising from transactions with reference to the share 
on which the dividend was received shall, unless it is established by the taxpayer 
that 


(a) the taxpayer owned the share 365 days or longer before the loss was 
sustained, and 


(b) the taxpayer and persons with whom the taxpayer was not dealing at 
arm’s length, did not, at the time the dividend was received, own in the ag- 
gregate more than 5% of the issued shares of any Class of the capital stock of 
the corporation from which the dividend was received, 


be deemed to be the amount of that loss otherwise determined, minus 


(c) where the taxpayer is an individual and the corporation is a taxable Cana- 
dian corporation, the total of all amounts each of which is a dividend (other 
than a capital gains dividend within the meaning assigned by subsection 
131(1)) on the share received by the taxpayer, 
(d) where the taxpayer is a corporation, the total of all amounts each of 
which is 
(i) a taxable dividend, to the extent of the amount thereof that was de- 
ductible under this section or subsection | 15(1) or 138(6) in computing 
the taxpayer’s taxable income or taxable income earned in Canada for 
any taxation year, or 


(ii) a dividend (other than a taxable dividend or a dividend deemed by 
subsection 131(1) to be a capital gains dividend), 


on the share received by the taxpayer, and 
(e€) in any other case, nil. 
The opening words of subsec. 112(4) amended by 1995, c. 21, subsec. 56(4), applicable 
to dispositions occurring after October 30, 1994. The opening words formerly read: 
(4) Where a taxpayer owns a share that is not a capital property and receives a 
dividend in respect of that share, the amount of any loss of the taxpayer arising 
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from transactions with reference to the share on which the dividend was received 
shall, unless it is established by the taxpayer that , 
Subpara. 112(4)(d)(ii) substituted by 1994. c, 21, subsec. 51(2), applicable to the deter- 
mination of losses arising in 1990 et seq. and, where a taxpayer has elected under sub- 
sec. 84(6) of 1994, c. 7, Sch. IT (1991, c. 49) (see below), in the taxpayer’s 1985 to 
1989 taxation years, in which case, notwithstanding subsecs. 152(4) to (5), such assess- 
ments and determinations shall be made as are necessary to give effect to that amend- 
ment. That subpara. formerly, read: 
(ii) a dividend, other than a taxable dividend, 
That portion of subsec. 112(4) following para. (b) substituted by 1994, c. 7, Sch. I 
(1991, c. 49), subsec. 84(2), applicable (by subsec. 84(6)) to the determination of losses 
arising 
(a) in 1990 et seg., and 
(b) where a taxpayer so elects by notifying the Minister of National Revenue in 
writing before 1992 [1994, c. 7, Sch. VIII (1993, c. 24), s. 159 provides that such 
an election made before December 11, 1993 shall be deemed to have been made 
before 1992], in the taxpayer’s 1985 to 1989 taxation years, in which case, not- 
withstanding subsecs. 152(4) to (5), such assessments of tax, interest and penalties 
shall be made as are necessary to give effect to the election, 


except that the subsec. as amended does not apply to the amount of a dividend received 
by a taxpayer on which the taxpayer was required to pay tax under Part VII as it read 
on March 31, 1977. That portion of subsec. 112(4) formerly read: 


be deemed to be the amount of that loss otherwise determined, minus the total of 

all amounts received by the taxpayer in respect of dividends (other than capital 

gains dividends within the meaning assigned by subsection 131(1)) on the share 

to the extent that the amounts of those dividends were not amounts on which the 

taxpayer was required to pay tax under Part VII of the Income Tax Act, chapter 

148 of the Revised Statutes of Canada, 1952, as it read on March 31, 1977. 
Interpretation Bulletins: IT-88R2: Stock dividends; IT-328R3: Losses on shares on 
which dividends have been received. 


(4.01) Loss on share that is not capital property — 
excluded dividends — A dividend shall not be included in the 
total determined under paragraph (4)(a), (b) or (c) where the tax- 
payer establishes that 


(a) it was received when the taxpayer and persons with whom 
the taxpayer was not dealing at arm’s length did not own in total 
more than 5% of the issued shares of any class of the capital 
stock of the corporation from which the dividend was received; 
and 


(b) it was received on a share that the taxpayer owned through- 
out the 365-day period that ended immediately before the 
disposition. 
Related Provisions: 87(2)(x) — Amalgamations — flow-through to new corpora 
tion: 112(5.6) — Stop-loss rules restricted. 


History: Subsec. 112(4.01) added by 1998. c. 19, subsec. 131(1), applicable to dispo- 
sitions that occur after April 26, 1995. 


(4.1) Fair market value of shares held as inventory — For 
the purpose of section 10, the fair market value at any time of a 
share of the capital stock of a corporation is deemed to be equal to 
the fair market value of the share at that time, plus 


(a) where the shareholder is a corporation, the total of all 
amounts received by the shareholder on the share before that 
time each of which is 


(i) a taxable dividend, to the extent of the amount of the divi- 
dend that was deductible under this section, section 113 or 
subsection 115(1) or 138(6) in computing the shareholder’s 
taxable income or taxable income earned in Canada for any 
taxation year, or 


(ii) a dividend (other than a taxable dividend); 


(b) where the shareholder is a partnership, the total of all 
amounts each of which is a dividend received by the shareholder 
on the share before that time; and 


(c) where the shareholder is an individual and the corporation is 
resident in Canada, the total of all amounts each of which is a 
dividend received by the shareholder on the share before that 
time (or, where the shareholder is a trust, that would have been 
so received if this Act were read without reference to subsection 
104(19)). 

Related Provisions: 87(2)(x) — Amalgamations — flow-through to new corpora 

tion; 112(4.11) — Exclusion for certain dividends. See also at end of s. 112. 
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History: Subsec. 1 12(4.1) amended by 1998, c. 19, subsec. 131(1), applicable to taxa- 
tion years that end after April 26, 1995. Subsec. 112(4.1) formerly read: 


(4.1) Fair market value of share that is not capital property — Where a tax- 
payer (other than a prescribed trust) or partnership (in this subsection referred to 
as the “holder”’) holds a share that is not a capital property and a dividend is 
received in respect of that share, for the purpose of subsection 10(1) and any 
regulations made under that subsection, the fair market value of the share at any 
particular time after November 12, 1981 shall, unless it is established by the 
holder that 


(a) the holder held the share 365. days or longer before the particular time, 
and 


(b) the holder and persons with whom the holder was not dealing at arm’s 
length did not, at the time the dividend was received, hold in the aggregate 
more than 5% of the issued ‘shares of any class of the capital stock of the 
corporation from which the dividend was received, 


be deemed to be an amount equal to the fair market value of that share at the 
particular time otherwise determined, plus 


(c) where the holder is an individual and the corporation is a taxable Cana- 
dian corporation, the total of all amounts each of which is a dividend (other 
than a capital gains dividend within the meaning assigned by subsection 
131(1)) on the share received before the particular time by the holder or that 
would have been so received if this Act were read without reference to sub- 
section 104(19), 


(d) where the holder is a corporation, the total of all amounts each of which 
is 
(i) a taxable dividend, to the extent of the amount thereof that was de- 
ductible under this section, section 113 or subsection 115(1) or 138(6) in 
computing the holder’s taxable income or taxable income earned in 
Canada for any taxation year, or 


(ii) a dividend (other than a taxable dividend or a dividend deemed by 
subsection 131(1) to be a capital gains dividend), 


on the share received before the particular time by the holder, 


(e) where the holder is a partnership, the total of all amounts each of which 

is a dividend (other than a capital gains dividend within the meaning as- 

signed by subsection 131(1)) on the share received before the particular time 

by the holder, and 

(f) in any other case, nil. 
Subpara. 112(4.1)(d)(ii) substituted by 1994, c. 21, subsec. 51(3), applicable to 1990 ¢ 
seg. and, where a taxpayer has elected under subsec. 84(7) of 1994, c. 7, Sch. Il (1991 
c. 49) (see below), to the taxpayer’s 1985 to 1989 taxation years, in which case, not 
withstanding subsecs. 152(4) to (5), such assessments and determinations shall be mad 
as are necessary to give effect to that amendment. That subpara. formerly read: 

(ii) a dividend, other than a taxable dividend, 


That portion of subsec. 112(4.1) following para. (b) substituted by 1994, c. 7, Sch 
(1991, c. 49), subsec. 84(3), applicable (by subsec. 84(7)) 


(a) to 1990 et seq., and 


(b) where a taxpayer so elects by notifying the Minister of National Revenue 
writing before 1992 [1994, c. 7, Sch. VIII (1993, c. 24), s. 159 provides that suc 
an election made before December 11, 1993 shall be deemed to have been mat 
before 1992], to the taxpayer’s 1985 to 1989 taxation years, in which case, nc 
withstanding subsecs. 152(4) to (5), such assessments of tax, interest and penalti 
shall be made as are necessary to give effect to the election, 


except that the subsec, as amended does not apply to the amount of a dividend receiv 
by a holder on which the holder was required to pay tax under Part VII of the /ncor 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, as it read on March < 
1977. That portion of subsec. 112(4.1) formerly read: 
be deemed to be the total of the fair market value of the share at the particular 
time otherwise determined and all amounts received before the particular time by 
the holder in respect of dividends (other than capital gains dividends within the 
meaning assigned by subsection 131(1)) on the share determined as if this Ac 
were read without reference to subsection 104(19). 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-328R3: Losses on shares 
which dividends have been received. 


(4.11) Fair market value of shares held as inventory 
excluded dividends — A dividend shall not be included in 1 
total determined under paragraph (4.1)(a), (b) or (c) where | 
shareholder establishes that 


(a) it was received while the shareholder and persons with whi 
the shareholder was not dealing at arm’s length did not hold 
total more than 5% of the issued shares of any class of the ca 
tal stock of the corporation from which the dividend was- 
ceived; and 
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(b) it was received on a share that the sh 
out the 365-day period that ended at the 
section (4.1). 
Related 
corporation. 


History: Subsec. 112(4.11) added by 1998, ¢. 19, subsec. 
Hon years that end after April 26, 1995, 


(4.2) Loss on share held by trust — Subject to subsections 
(5.5) and (5.6), the amount of any loss of a trust from the disposi- 
ion of a share that is property (other than capital property) of the 
‘Tust is deemed to be the amount of the loss determined without 
eference to this subsection minus 


(a) the total of all amounts each of which is a dividend received 
by the trust on the share, to the extent that the amount was not 
designated under subsection 104(20) in respect of a beneficiary 
of the trust; and 


(b) the total of all amounts each of which is a dividend received 
on the share that was designated under subsection 104(19) or 
(20) by the trust in respect of a beneficiary of the trust. 


telated Provisions: 87(2)(x) — Amalgamations — flow-through to new corpora- 
on; 104(20) — Designation re non-taxable dividends; 112(3.2) — Stop-loss_ rule: 
/12(4.21), (4.22) — Exclusions for certain dividends; 112(5.2)C(b) — Adjustment for 
‘ividends received on mark-to-market property. See, also at end of s. 112. 


sistory: Subsec. 112(4.2) amended by 1998, c. 19, subsec. 131(1), applicable to dis- 


sitions that occur after April 26, 1995. Subsec. 112(4.2) formerly read: 


(4.2) Where no deduction permitted — Subject to subsections (5.5) and (5.6), 

_ where a taxpayer is a member of a partnership and the taxpayer receives a divi- 
dend in respect of a share that is not a capital property of the partnership, the 
taxpayer’s share of any loss of the partnership arising with respect to the share 
on which the dividend was received shall, unless it is established by the taxpayer 
that 


areholder held through- 
time referred to in sub- 


Provisions: 87(2)(x) — Amalgamations — flow-through to new 


131(1), applicable to taxa- 


(a) the partnership held the share 365 days or longer before the loss was 
sustained, and 


(b) the partnership, the taxpayer and persons with whom the taxpayer was 
not dealing at arm’s length did not, at the time the dividend was received, 
hold in the aggregate more than 5% of the issued shares of any class of the 
capital stock of the corporation from which the dividend was received, 


be deemed to be the amount of that loss otherwise determined, minus 


(c) where the taxpayer is an individual and the corporation is a taxable Cana- 
dian corporation, the total of all amounts each of which is a dividend (other 
than a capital gains dividend within the meaning assigned by subsection 
131(1)) on the share received by the taxpayer, 


(d) where the taxpayer is a corporation, the total of all amounts each of 
which is 
(i) a taxable dividend, to the extent of the amount thereof that was de- 
ductible under this section or subsection 115(1) or 138(6) in computing 


| the taxpayer’s taxable income or taxable income earned in Canada for 
1 any taxation year, or 


(ii) a dividend (other than a taxable dividend or a dividend deemed by 
subsection 131(1) to be a capital gains dividend), 


: on the share received by the taxpayer, and 
F (e) in any other case, nil. 


J ‘opening words of subsec. 112(4.2) amended by 1995, c.21, subsec. 56(5), applica- 
t to dispositions occurring after October 30, 1994. The Opening words formerly read: 


, (4.2) Where no deduction permitted — Where a taxpayer is a‘member of a 

_ Partnership and the taxpayer receives a dividend in respect of a share that is not a 
capital property of the partnership, the taxpayer’s share of any loss of the part- 

/fership ‘arising with respect to the share on which the dividend was received 
Shall, unless it is established by the taxpayer that 


} dara. 112(4.2)(d)(ii) substituted by 1994, c. 21, subsec. 51(4), applicable to the de- 
C ination of losses arising in 1990 et seg. and, where a taxpayer has elected under 
t 2¢, 84(6) of 1994, c. 7, Sch. If (1991; c. 49) (see below), in the taxpayer’s 1985 to 
| | taxation years, in which case, notwithstanding subsecs. 152(4) to.(5), such assess- 
t S$ and determinations shall be made as are necessary to’ give effect to that amend- 
} . That subpara. formerly read: 


li) a dividend, other than a taxable dividend, 

| portion of subsec, 112(4.2) following para. (b) substituted by 1994, c..7, Sch. II 
HI, c. 49), subsec. 84(4), applicable (by subsec. 84(6)) to the determination of losses 
fig 

)a) in 1990 er seq., and 

} 


|) where a taxpayer so elects by notifying the Minister of National Revenue in 


S. 112(4.3) 


an election made before December 11, 1993 shall be deemed to have been made 
before 1992], in the taxpayer’s 1985: to. 1989 taxation years, in which case, not- 
withstanding subsecs. 152(4) to (5), such assessments of tax, interest and penalties 


shall be made as are necessary to give effect to the election, 


except that the subsec. ‘as amended does not apply to the amount of a dividend received 
by a taxpayer on which the taxpayer was required to pay tax under Part VII of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, 
March 31, 1977. That portion of subsec. 112(4.2) formerly read: 


be deemed to be the amount of the loss otherwise determined, minus the total of 
all amounts each of which is an amount received by the taxpayer in respect of 


as it read on 


(c) a dividend (other than capital gains dividends within the meaning as- 
signed by subsection 131(1)) on the share to the extent that the amount of 
that dividend was not an amount on which the taxpayer was required to pay 
tax under Part VII of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, as it read on March 31, 1977. 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-328R3: Losses on shares on 
which dividends have been received. 


(4.21) Loss on share held by trust— excluded divi- 
dends — A dividend shall not be included in the total determined 
under paragraph (4.2)(a) where the taxpayer establishes that 


(a) it was received when the trust and persons with whom the 
trust was not dealing at arm’s length did not own in total more 
than 5% of the issued shares of any class of the capital stock of 
the corporation from which the dividend was received; and 


(b) it was received on.a share that the trust owned throughout the 

365-day period that ended immediately before the disposition. 
Related Provisions: 87(2)(x) — Amalgamations — f] 
tion; 112(5.6) — Stop-loss rules restricted. 


History: Subsec. 112(4.21) added by 1998, c! 19, subsec. 131(1), 
sitions that occur after April 26, 1995, 


(4.22) Loss on share held by trust — excluded divi- 
dends — A dividend shall not be included in the total determined 
under paragraph (4.2)(b) where the taxpayer establishes that 


(a) it was received when the trust, the beneficiary and persons 
with whom the beneficiary was not dealing at arm’s length did 
not own in total more than 5% of the issued shares of any class 
of the capital stock of the corporation from which the dividend 
was received; and 

(b) it was received on a share that the trust owned throughout the 
365-day period that ended immediately before the disposition. 


Related Provisions: 87(2)(x) — Amalgamations — flow-through to new corpora- 
tion; 112(5.6) — Stop-loss rules restricted. 


History: Subsec. 112(4.22) added by 1998, c. 19, subsec. 131 
sitions that occur after April 26, 1995. 
(4.3) [Repealed] 


History: Subsec. 112(4.3) repealed by 1998, c. 19, subsec. 131 
sitions that occur after April 26, 1995. 


ow-through to new corpora- 


applicable to dispo- 


(1), applicable to dispo- 


(2), applicable to dispo- 

Subsec. 112(4.3) formerly read: 
(4.3) Idem — Subject to subsections (5.5) and (5.6), where a taxpayer is a bene- 
ficiary of a trust (other than a prescribed trust) that owns a share that is not capi- 
tal property and the taxpayer receives a taxable dividend in respect of that share 
pursuant to a designation under subsection 104(19) or the trust has made a desig- 
nation under subsection 104(20) in respect of the taxpayer for a dividend other 
than a taxable dividend on‘that' share, the amount of any loss of the trust arising 
with respect to the share on which the dividend was subject to a designation 

_ Shall, unless. it is established by the taxpayer that 


(a) the trust owned the share 365 days or longer before the loss was sus- 
tained, and 


(b) the trust, the taxpayer and persons with whom the taxpayer was not deal- 
ing at arm’s length did not, at the time the dividend was received, own in the 
aggregate more than 5% of the issued shares of any class of the capital stock 
of the corporation from which the dividend was received, 


be deemed to be the amount of that loss otherwise determined, minus the total of 
all amounts each of which is a dividend (other than a capital gains dividend 
within the meaning assigned by subsection 131(1)) in respect of that share that 
was designated under subsection 104(19) or (20) in respect of the. taxpayer. 


The opening words of subsec. 112(4.3) amended by 1995, c. 21, subsec, 56(6), applica- 
ble to dispositions occurring after October 30, 1994. The opening words formerly read: 


(4.3) Loss on share that is not capital property of trust — Where a taxpayer 
is a beneficiary of a trust (other than a prescribed trust) that owns a share that is 
not capital property and the taxpayer receives a taxable dividend in respect of 
that share pursuant to a designation under subséction 104(19) or the trust has 


! miting before 1992 [1994, ¢:.7,:Sch: VIII (1993; c. 24), s. 159 provides that such 
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made a designation under subsection 104(20) in respect of the taxpayer for a 


S. 112(4.3) 


hat share, the amount of any loss of 
subject to a 


dividend other than a taxable dividend on t 
the trust arising with respect to the share on which the dividend was 


designation shall, unless it is established by the taxpayer that 


(5) Disposition of share by financial institution — Subsec- 
tion (5.2) applies to the disposition of a share by a taxpayer in a 
taxation year where 


(a) the taxpayer is a financial institution in the year, 
(b) the share is a mark-to-market property for the year; and 


(c) the taxpayer received a dividend on the share at a time when 
the taxpayer and persons with whom the taxpayer was not deal- 
ing at arm’s length held in total more than 5% of the issued 
shares of any class of the capital stock of the corporation from 
which the dividend was received. 

87(2)(e.5) — Amalgamation — continuing corporation; 
112(5.4) — Deemed dispositions and 
Transfer of business by. non-resident 


Related Provisions: 
88(1)(h) — Windup — continuing corporation; 
reacquisitions to be ignored; 138(11.5)(k.2) — 
insurer. 


History: Subsec. 112(5) added by 1995. c. 21. subsec. 56(7), applicable to dispositions 
in taxation years that begin after October 1994. 


(5.1) Share held for less than one year — Subsection (5.2) ap- 
plies to the disposition of a share by a taxpayer in a taxation year 
where 


(a) the disposition is an actual disposition; 


(b) the taxpayer did not hold the share throughout the 365-day 
period that ended immediately before the disposition; and 


(c) the share was a mark-to-market property of the taxpayer for a 
taxation year that begins after October 1994 and in which the 
taxpayer was a financial institution. 
Related Provisions: 87(2)(e.5)— Amalgamation — continuing corporation; 
88(1)(h) — Windup — continuing corporation; 112(5.4) — Deemed dispositions and 
reacquisitions to be ignored; 138(11.5)(k.2) — Transfer of business by non-resident 
insurer. 
History: Para. 112(5.1)(b) 
positions that occur after Apri 


amended by 1998, c. 19, subsec. 131(3). applicable to dis- 
1 26, 1995. Para. 112(5.1)(b) formerly read: 
(b) the taxpayer held the share for less than 365 days; and 


Subsec. 112(5.1) added by 1995, c. 21, subsec. 56(7), applicable to dispositions in taxa- 
tion years that begin after October 1994. 


(5.2) Adjustment re dividends — Subject to subsection (5.3), 
where subsection (5) or (5.1) provides that this subsection applies to 
the disposition of a share by a taxpayer at any time, the taxpayer’s 
proceeds of disposition shall be deemed to be the amount deter- 
mined by the formula 


A+B-(C-D) 
where 
A is the taxpayer’s proceeds determined without reference to this 
subsection, 


Bis the lesser of 


(a) the loss, if any, from the disposition of the share that 
would be determined before the application of this subsection 
if the cost of the share to any taxpayer were determined with- 
out reference to 


(i) paragraphs 87(2)(e.2) and (e.4), 88(1)(c), 1381 1.5)(e) 
and 142.5(2)(b), 
(ii) subsection 85(1), where the provisions of that subsec- 


tion are required by paragraph 138(11.5)(e) to be applied, 
and 


(iii) paragraph 142.6(1)(d), and 
(b) the total of all amounts each of which is 


(i) where the taxpayer is a corporation, a taxable dividend 
received by the taxpayer on the share, to the extent of the 
amount that was deductible under this section or subsec- 
tion 115(1) or 138(6) in computing the taxpayer’s taxable 
income or taxable income earned in Canada for any taxa- 
tion year, 


Income Tax Act, Part I 


(ii) where the taxpayer is a partnership, a taxable dividend 
received by the taxpayer on the share, to the extent of the 
amount that was deductible under this section or subsec- 
tion 115(1) or 138(6) in computing the taxable income or 
taxable income earned in Canada for any taxation year of 
members of the partnership, 


he taxpayer is a trust, an amount designated 
9) in respect of a taxable dividend 


(iii) where t 
under subsection 104(1 
on the share, or 


(iv) a dividend (other than a taxable dividend) received by 
the taxpayer on the share, 


C. is the total of all amounts each of which is the amount by which 


(a) the taxpayer’s proceeds of disposition on a deemed dispo- 
sition of the share before that time were increased because of 
this subsection, 


(b) where the taxpayer is a corporation or trust, a loss of the 
taxpayer on a deemed disposition of the share before that 
time was reduced because of subsection (3), (3.2), (4) or 
(4.2), or 


(c) where the taxpayer is a 
the partnership on a deeme 
that time was reduced because of 
and 


D is the total of all amounts each of which is the amount by which 
the taxpayer’s proceeds of disposition on a deemed disposition 
of the share before that time were decreased because of this 
subsection. 

Related Provisions: 87(2)(e.5) — Amalgamation — continuing corporation 

88(1)(h) — Windup — continuing corporation; 112(5.21) — Exclusion for certain div 

;dends: 112(5.3), (5.4) — Application; 112(S.5), (5.6) — Stop-loss rules not applicable 

138(11.5)(k.2) — Transfer of business by non-resident insurer; 257 — Formula canne 

calculate to less than zero. 


partnership, a loss of a member of 
d disposition of the share before 
subsection (3.1) or (4.2), 


History: Subpara. (b)(iv) of the description of B, and para. (b) of the description of ( 
in subsec. 112(5.2), amended by 1998, c. 19, subsecs. 13 1(4), (5), applicable to disposi 
tions that occur after April 26, 1995. Subpara. B(b)(iv) and para. C(b) formerly reac 


(iv) a dividend (other than a taxable dividend or a dividend deemed by subsec- 
tion 131(1) to be a capital gains dividend) received by the taxpayer on the share, 


(b) where the taxpayer is a corporation or trust, a loss of the taxpayer on a 
deemed disposition of the share before that time was reduced because of subsec- 
tion (3), (3.2), (4) or (4.3), or 
Subsec. 112(5.2) added by 1995, c. 21, subsec. 56(7), applicable to dispositions in tax 
tion years that begin after October 1994. 


(5.21) Subsection (5.2) — excluded dividends — A divider 
shall not be included in the total determined under paragraph (b) | 
the description of B in subsection (5.2) unless | 


(a) the dividend was received when the taxpayer and perso) 
with whom the taxpayer did not deal at arm’s length held in tot 
more than 5% of the issued shares of any class of the capil 
stock of the corporation from which the dividend was receive 
or 


(b) the share was not held by the taxpayer throughout the 36 
day period that ended immediately before the disposition. 


History: Subsec. 112(5.21) added by 1998, c. 19, subsec. 131(6), applicable to dis) 
sitions that occur after April 26, 1995. 


(5.3) Adjustment not applicable — For the purpose of det, 
mining the cost of a share to a taxpayer on a deemed reacquisiti 
of the share after a deemed disposition of the share, the taxpaye 
proceeds of disposition shall be determined without regard to SI | 
section (5.2). | 
History: Subsec. 112(5.3) added by 1995, c. 21, subsec. 56(7), applicable to disp 


tions in taxation years that begin after October 1994. 

(5.4) Deemed dispositions — Where a taxpayer disposes 0. 

share at any time, 
(a) for the purpose of determining whether subsection (5.2) | 
plies to the disposition, the conditions in subsections 


(5) | 


} 
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Division C — Computation of Taxable Income 


(5.1) shall be applied without regard to a deemed disposition and 
reacquisition of the share before that time: and 


(b) total amounts under subsection (5.2) in respect of the dispo- 
sition shall be determined from the time when the taxpayer actu- 
ally acquired the share. 
Related = Provisions: 87(2)(e.5) — Amalgamation — continuing corporation: 
$8(1)(h) — Windup — continuing corporation; 138(1 1.5)(k.2) — Transfer of business 
*y non-resident insurer. 


distory: Subsec. 112(5.4) added by 1995, c, 21, subsec. 56(7), applicable to disposi- 
‘ons in taxation years that begin after October 1994. 


5.5) Stop-loss rules not applicable — Subsections (3) to (4) 
nd (4.2) do not apply to the disposition of a share by a taxpayer in 
taxation year that begins after October 1994 where 


_, (a) the share is a mark-to-market property for the year and the 
taxpayer is a financial institution in the year; or 


_ (b) subsection (5.2) applies to the disposition. 
‘elated Provisions: 112(5.6) — Transitional rules. 
story: The opening words of subsec. 112(5.5) amended by 1998, c. 19, subsec. 


31(7), applicable to dispositions that occur after April 26, 1995. The opening words 
tmerly read: 


(5.5) Subsections (3) to (4), (4.2) and (4.3) do not apply to-the disposition of a 
share by a taxpayer in a taxation year that begins after October 1994 where 


ibsec. 1 12(5.5) added by 1995, c. 21, subsec. 56(7), applicable to dispositions in taxa- 
m years that begin after October 1994, 


1.6) Stop-loss rules restricted — In determining whether any 
* subsections (3) to (4) and (4.2) apply to reduce a loss of a tax- 
tyer from the disposition of a share, this Act shall be read without 
ference to paragraphs (3.01)(b) and (3.1 1)(b), subclauses 
.2)(a)Gi)(C)(1) and (3.3)(a)Gi(C)() and paragraphs (3.31)(b), 
.32)(b), (4.01)(b), (4.21)(b) and (4.22)(b) where 

(a) the disposition occurs 


(1) because of subsection 142.5(2) in a taxation year that in- 
cludes October 31, 1994, or 


(ii) because of paragraph 142.6(1)(b) after October 30, 1994; 
or 


(b) the share was a mark-to-market property of the taxpayer for 
a taxation year that begins after October 1994 in which the tax- 
Payer was a financial institution. 
story: The opening words of subsec. 112(5.6) amended by 1998, c. 19, subsec. 


(8), applicable to dispositions that occur after April 26, 1995. The opening words 
nerly read: 


(5.6) In determining whether any of subsections (3) to (4), (4.2) and (4.3) apply 
to the disposition of a share by a taxpayer, each of those subsections shall be 
-tead without reference to paragraph (a) of the subsection where 


sec. 112(5.6) added by 1995, c. 21, subsec. 56(7), applicable to dispositions occur- 
after October 30, 1994. 


)/Meaning of certain expressions — For the purposes of this 
tion, 


(a) [“dividend”, “taxable dividend”] — “dividend” and 
“taxable dividend” do not include a capital gains dividend 
(within the meaning assigned by subsection 131(1)) or any divi- 
dend received by a taxpayer on which the taxpayer was required 
to pay tax under Part VII of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, as it read on March 31) 
1977; 


‘ited Provisions: 248(1) — Definitions of “dividend” and “taxable dividend”’. 


‘b) [“control”] — one corporation is controlled by another cor- 
oration if more than 50% of its issued share capital (having full 
voting rights under all circumstances) belongs to the other cor- 
oration, to persons with whom the other corporation does not 
eal at arm’s length, or to the other corporation and persons with 
vhom the other corporation does not deal at arm’s length; and 


¢) [“financial institution”, “mark-to-market pro- 
derty”] — “financial institution” and “mark-to-market pro- 
erty” have the meanings assigned by subsection 142.2(1). 

‘ted Provisions: See Related Provisions at end of s. 112. 
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S. 112(7) 


History: Para. 112(6)(a) amended by 1998, c. 19, subsec. 131(9), applicable after 
April 26, 1995. Para. 112(6)(a) formerly read: 


(a) [“taxable dividend”] — “taxable dividend” does not include a capital gains 
dividend within the meaning assigned by subsection 131(1); 


Para. 112(6)(c) added by 1995, c. 21, subsec. 56(8), applicable to taxation years that 
begin after October 1994, 


(7) Rules where shares exchanged — Where a share (in this 
subsection referred to as the “new share”) has been acquired in ex- 
change for another share (in this subsection referred to as the “old 
share”) in a transaction to which section 51, 85.1, 86 or 87 applies, 
for the purposes of the application of any of subsections (3) to 
(3.32) in respect of a disposition of the new Share, the new share is 
deemed to be the same share as the old share, except that 


(a) any dividend received on the old share is deemed for those 
purposes to have been received on the new share only to the 
extent of the proportion of the dividend that 


(i) the shareholder’s adjusted cost base of the new share im- 
mediately after the exchange 


is of 


(11) the shareholder’s adjusted cost base of all new shares im- 
mediately after the exchange acquired in exchange for the 
old share; and 


(b) the amount, if any, by which a loss from the disposition of 
the new share is reduced because of the application of this sub- 
section shall not exceed the proportion of the shareholder’s ad- 
justed cost base of the old share immediately before the ex- 
change that 


(i) the shareholder’s adjusted cost base of the new share im- 
mediately after the exchange 

is of 
(ii) the shareholder’s adjusted cost base of all new shares, 


immediately after the exchange, acquired in exchange for the 
old share. 


Related Provisions: 40(3.7) — Application to non-resident individual. 
History: Subsec. 112(7) amended by 1998, c. 19, subsec. 131(10), applicable to dispo- 


sitions that occur after April 26, 1995. Subsec. 112(7) formerly read: 


(7) Where at a particular time a share (in this subsection referred to as the “new 
share”) has been acquired by a Corporation, partnership or trust (in this subsec- 
tion referred to as the “holder”) in exchange for another share (in this subsection 
referred to as the “old share”) by means of a transaction to which section 51, 
85.1, 86 or 87 applies, any reference in subsection (3), (3.1) or (3.2) to a share 
shall be deemed to include a reference to the new share and the old share as 
though they were the same share, except that the total of the amounts to be de- 
ducted from a loss otherwise determined on any new share of the holder, in re- 
spect of dividends received, or designated by the holder, in respect of the share, 
shall be deemed to be the total of 


(a) the total of all amounts each of which is an amount that would be deter- 
mined under subsection (3), (3.1) or (3.2) in respect of a taxable dividend, a 
capital dividend or a life insurance capital dividend received or designated 
by the holder in respect of the new share only, and 


(b) the amount determined by the formula 


B 
AX 
(GS 


where 


A is the total of all amounts each of which is the amount determined in 
respect of an old share exchanged by the holder at the particular time 
equal to the lesser of 


(i) the total of all amounts each of which is received or designated 
by the holder in respect of a taxable dividend, a capital dividend or 
a life insurance capital dividend on the old share, and 


(ii) the adjusted cost base to the holder of the old share immediately 
before the particular time, 


B is the adjusted cost base to the holder of the new share immediately after 
the exchange, and 


C_ is the adjusted cost base to the holder of all new shares immediately 
after the exchange, 


to the extent that those amounts were not amounts on which the holder was re- 
quired to pay tax under Part VII of the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952, as it read on March 31, 1977. 


S. 112(7) 


Para. 112(7)(b) substituted by 1994, c. 21, subsec. 51(5), applicable to losses arising in 
1992 et seq. That para. formerly read: 


(b) that proportion of the total of all amounts each of which is an amount re- 
ceived or designated by the holder in respect of a taxable dividend, a capital 
dividend or a life insurance capital dividend on all the old shares exchanged at 
the particular time that 


(i) the adjusted cost base to the holder of the new share immediately after the 
exchange 

is of 
(ii) the adjusted cost base to the holder of all new shares immediately after 
the exchange 


Interpretation Bulletins [subsec. 112(7)]: IT-88R2: Stock dividends; IT-269R4: 
Part [V tax on dividends received by a private corporation or a subject corporation; IT- 
328R3: Losses on shares on which dividends have been received. 


Related Provisions [s. 112]: 66(1) — Exploration development expenses of princi- 
pal-business corporations; 82(2)— Certain dividends deemed received by taxpayer; 
104(19) — Taxable dividends flowed through trust; 138(6) — Insurance corpora- 
tions — Deduction for dividends from taxable corporations; 187.2 — Tax on dividends 
on taxable preferred shares; 187.3 — Tax on dividends on taxable RFI shares. 
Definitions [s. 112]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “arm’s 
length” — 251(1); “business” — 248(1); “Canada” — 255; “capital dividend” — 
83(2), 248(1); “capital property” — 54, 248(1), “carried on a business in Canada” — 
253: “class of shares” — 248(1);, “consequence of the individual’s death” — 248(8); 
“controlled” — 112(6)(b), 256(6), (6.1); “corporation” — 248(1), Interpretation Act 
35(1); “disposition” — 248(1); “dividend” — 112(6)(a), 248(1); “dividend rental ar- 
rangement” — 248(1); “exempt share” — 112(2.6), (2.7); “financial institution” — 
112(6)(c), 142.2(1); “foreign affiliate” — 95(1), 248(1); “grandfathered share’ — 
248(1); “guarantee agreement’, “guarantor” — 112(2.2)(a); “individual”, “insurance 
corporation” — 248(1); “investment corporation” — 130(3)(a), 248(1); “investor”, “1s- 
suer” — 112(2.6); “life insurance capital dividend” — 248(1); ‘“‘mark-to-market. pro- 
perty” — 112(6)(c), 142.2(1); “mutual fund corporation” — 131(8), 248(1); “mutual 
fund trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); 
“non-resident-owned investment corporation” — 133(8), 248(1); “permanent establish- 
ment” — Reg. 8201; “person”, “prescribed” — 248(1); “prescribed stock exchange” — 
248(29), Reg. 3200, 3201; “property” — 248(1); “received” — 248(7); “regulation” — 
248(1); “related” — 112(2.9), 251; “resident in Canada” — 250; “restricted financial 
institution’? — 248(1); “series of transactions” — 248(10); “share” —112(7), 248(1); 
“short-term preferred share” — 248(1), “specified financial institution” — 248(1), 
248(14); “specified person” — 112(2.22)(b); “substituted property” — 248(5); “tax 
payable” — 248(2); “taxable Canadian corporation” — 89(1), 248(1); “taxable divi- 
dend” — 89(1), 112(6)(a), 248(1); “taxable income” — 2(2), 248(1); “taxable income 
earned in Canada” — 115(1), 248(1); “taxable preferred share” — 248(1); “taxation 
year” — 249; “taxpayer”, “term preferred share” — 248(1); “trust” — 104(1), 248(1), 
(3); “written” — Interpretation Act 35(1 )“writing”. 


113. (1) Deduction in respect of dividend received from 
foreign affiliate — Where in a taxation year a corporation resi- 
dent in Canada has received a dividend on a share owned by it of 
the capital stock of a foreign affiliate of the corporation, there may 
be deducted from the income for the year of the corporation for the 
purpose of computing its taxable income for the year, an amount 
equal to the total of 


(a) an amount equal to such portion of the dividend as is pre- 
scribed to have been paid out of the exempt surplus, as defined 
by regulation (in this Part referred to as “exempt surplus’) of the 
affiliate, 
Selected Cases [para. 113(1)(a)]: Old HW-GW Ltd. v. Canada, [1993] 1 C.T.C. 
363 (FCA); leave to appeal to SCC refused (Sept. 30, 1993), Doc. 23591 (SCC) (Puerto 
Rico separate country from US under subsecs. 5907(10) and (11) of Regulations; in- 
centive to promote sales from Puerto Rico to US was “export” incentive; dividends 
from foreign affiliate in Puerto Rico not from “exempt surplus”). 


(b) an amount equal to the lesser of 
(i) the product obtained when the foreign tax prescribed to be 
applicable to such portion of the dividend as is prescribed to 
have been paid out of the taxable surplus, as defined by regu- 
lation (in this Part referred to as “taxable surplus”) of the af- 
_filiate is multiplied by the amount by which 


(A) the relevant tax factor 


proposed Amendment — 113(1)(b)(i)(A) 

(A) the corporation’s relevant tax factor for the year 
Application: The July 18, 2005 draft legislation (Part | —- NRTs and FIEs), subsec. 
27(1), will amend cl. 113(1)(b)G)(A) to read as above, applicable after 2000. 
Technical Notes: Subsection 113(1) permits a resident corporation to deduct 
specified amounts in respect of dividends received from a foreign affiliate out of the 
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reference 


exceeds 


(B) one, and 
(ii) that portion of the dividend, 
(c) an amount equal to the lesser of 
(i) the product obtained when 


(A) the non-business-income tax paid by the corporation 
applicable to such portion of the dividend as is prescribed 
to have been paid out of the taxable surplus of the affiliate 


is multiplied by 


Application: The July 18, 2005 draft legislat 1 
27(2), will amend cl. 113(1)(c)(i)(B) to read as above, appli 
Technical Notes: See under J 13(1)(b)(i(A) above. 


(ii) the amount by which such portion of the dividend as is 

prescribed to have been paid out of the taxable surplus of the 

affiliate exceeds the deduction in respect thereof referred tc 

in paragraph (b); and 
(d) an amount equal to such portion of the dividend as is pre- 
scribed to have been paid out of the pre-acquisition surplus 0! 
the affiliate, 


and for the purposes of this subsection and subdivision i of Divisior 
B, the corporation may make such elections as may be prescribed 
Related Provisions: 20(13) — Deduction for dividend; 91(5) — Amounts deducti 
ble in respect of dividends received; 92(4)-(6) — Where dividend from pre-acquisitio 
surplus received by partnership; 93(1.2)— Disposition of share of foreign affiliate hel 
by partnership; 93(2)—(2.3) — Stop-loss rules: 93(3) — Exempt dividends; 93.1(1) - 
Where shares are owned by partnership; 93.1(2) — Dividend on shares of foreign affil 
iate held by partnership; 94.4(4)(a)(i)(E) — Prevention of double taxation; 95(3.8)- 
Exclusion from exempt surplus of foreign affiliate: 111(8)“non-capital loss” A:E - 
Carryforward of dividend deduction as non-capital loss; 112(2) — Deduction for div 
dend received from corporation that is not a foreign affiliate; 113(4) — Dividend r 
ceived before 1976; 186(1) — Part IV tax on certain taxable dividends; 186(3)*assess: 
ble dividend” — Part IV tax. See also at end of s. 113. 
Regulations: 5900-5902, 5906, 5907 (prescribed portion, prescribed foreign tax, pl 
scribed elections, definitions); 5900(1)(c) (pre-acquisition surplus); 5907(1.01) (exem 
surplus, taxable surplus). 

Interpretation Bulletins: IT-269R4: Part IV tax on taxable dividends received by 
private corporation or a subject corporation; IT-328R3: Losses on shares on which di 
idends have been received. . 
Information Circulars: 77-9R: Books, records and other requirements for taxpaye 
having foreign affiliates, 


(2) Additional deduction — Where, at any particular time in 
taxation year ending after 1975, a corporation resident in Cana 
has received a dividend on a share owned by it at the end of | 
1975 taxation year of the capital stock of a foreign affiliate of 1 
corporation, there may be deducted from the income for the year 
the corporation for the purpose of computing its taxable income f 
the year, an amount in respect of the dividend equal to the lesser 


(a) the amount, if any, by which the amount of the dividend 
received exceeds the total of 


(i) the deduction in respect of the dividend permitted by st 
section 91(5) in computing the corporation’s income for | 
year, and 


(ii) the deduction in respect of the dividend permitted by ‘sl 
section (1) from the income for the year of the corporat 
for the purpose of computing its taxable income, and 
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(b) the amount, if any, by which 


(i) the adjusted cost base to the corporation of the share at the 
end of its 1975 taxation year 


exceeds the total of 
(ii) [Repealed under former Act] 


(iii) such amounts in respect of dividends received by the 
corporation on the share after the end of its 1975 taxation 
year and before the particular time as are deductible under 
paragraph (1)(d) in computing the taxable income of the cor- 
poration for taxation years ending after 1975, 


(iii.1) the total of all amounts received by the corporation on 
the share after the end of its 1975 taxation year and before 
the particular time on a reduction of the paid-up capital of the 
foreign affiliate in respect of the share, and 


(iv) the total of all amounts deducted under this subsection in 
respect of dividends received by the corporation on the share 
before the particular time. 
Related Provisions: 92 — ACB of share in foreign affiliate; 113(1) — Deduction in 
respect of dividend received from foreign affiliate; 186(3)‘assessable dividend” — Part 
IV tax. See also at end of s. 113. 


Interpretation Bulletins: IT-98R2: Investment corporations (archived); IT-269R4: 
Part IV tax on taxable dividends received by a private corporation or a subject 
corporation. 


(3) Definitions — In this section, 


“non-business-income tax’? paid by a taxpayer has the meaning as- 
signed by subsection 126(7); 


“relevant tax factor” has the meaning assigned by subsection 
95(1). 


(4) Portion of dividend deemed paid out of exempt sur- 
plus — Such portion of any dividend received at any time in a tax- 
ation year by a corporation resident in Canada on a share owned by 
it of the capital stock of a foreign affiliate of the corporation, that 
was received after the 1971 taxation year of the affiliate and before 
the affiliate’s 1976 taxation year, as exceeds the amount deductible 
in respect of the dividend under paragraph (1)(d) in computing the 
corporation’s taxable income for the year shall, for the purposes of 
paragraph (1)(a), be deemed to be the portion of the dividend pre- 
scribed to have been paid out of the exempt surplus of the affiliate. 


Related Provisions: 113(1) — Deduction in respect of dividend received from for- 
eign affiliate. See also at end of s. 113. 


Related Provisions [s. 113]: 66(1) — Exploration and development expenses of 
principal-business corporations; 80.1(4) — Assets acquired from foreign. affiliate of 
taxpayer as dividend in kind or as benefit to shareholder; 82(2) — Dividend deemed 
received by taxpayer; 126(4) — Portion of foreign tax not included: 187.2 — Tax on 
dividends on taxable preferred shares; 187.3——Tax on dividends on taxable RFI 
shares; 258(3)— Certain dividends on preferred shares deemed to be _ interest: 
258(5) — Deemed interest on certain shares. 

Definitions [s. 113]: “adjusted cost base” — 54; “amount” — 248(1); “Canada” — 
255; “corporation” — 248(1), Interpretation Act 35(1); “dividend” — 248(1); “exempt 
surplus” — 113(1)(a), Reg. 5907(1), (1.01); “foreign affiliate’ —93.1(1), 95(1), 
248(1); “individual” — 248(1); “non-business-income tax” — 113(3), 126(7); “‘pre-ac- 
quisition surplus” — Reg. 5900(1)(c); “prescribed”, “regulation” — 248(1); “relevant 
ax factor” — 95(1), 113(3); “resident in Canada’ — 250; “share” — 248(1); “taxable 
neome” — 2(2), 248(1); “taxable surplus” — 113(1)(b)(i), Reg. 5907(1), (1.01); “taxa- 
ion year” — 249: “taxpayer” — 248(1). 


114. Individual resident in Canada for only part of year — 
Notwithstanding subsection 2(2), the taxable income for a taxation 
year of an individual who is resident in Canada throughout part of 
he year and non-resident throughout another part of the year is the 
‘mount, if any, by which 


Proposed Amendment — 114 opening words 
n: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), s. 28, 


i ay 


‘ill' amend the opening words of s. 114 to add “and subject to subsection 94,2(5)”, 
PPlicable to taxation years that begin after 2002. . 


hdl | Notes: Section 114 provides rules for computing the taxable income of an 
ndividual who is resident in Canada for a period or periods in a taxation year, and is 
On-resident for the rest of the year. 
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Section 114 is amended so that it is subject to paragraph 94.2(5)(c), a rule that applies 
in connection with a participating interest, in a foreign investment entity, in respect of 
which the mark-to-market regime under section 94.2 applies to a taxpayer. Paragraph 
94.2(5)(¢) is, however, only relevant to an individual who ceases to be, and later be- 
comes, resident in Canada in the same taxation year. For further erie see the 


commentary on new subsection 94.2(5). 


(a) the amount that would be the individual’s income for the 
year if the individual had no income or losses, for the part of the 
year throughout which the individual was non-resident, other 
than 


(i) income or losses described in paragraphs 115(1)(a) to (c), 
and 


(ii) income that would have been included in the individual’s 
taxable income earned in Canada for the year under subpara- 
graph 115(1)(a)(v) if the part of the year throughout which 
the individual was non-resident were the whole taxation year, 


exceeds the total of 


(b) the deductions permitted by subsection 111(1) and, to the 
extent that they relate to amounts included in computing the 
amount determined under paragraph (a), the deductions permit- 
ted by any of paragraphs 110(1)(d) to (d.2) and (f), and 


(c) any other deduction permitted for the purpose of computing 
taxable income to the extent that 


(i) it can reasonably be considered to be applicable to the part 
of the year throughout which the individual was resident in 
Canada, or 


(ii) if all or substantially all of the individual’s income for the 
part of the year throughout which the individual was non- 
resident is included in the amount determined under para- 
graph (a), it can reasonably be considered to be applicable to 
that part of the year. 


Related Provisions: 66(4.3) — Foreign exploration and development expenses of 
part-year resident; 94.2(5)(c) — Application of foreign investment entity mark-to-mar- 
ket rules; 111(9) — Losses where taxpayer not resident in Canada; 118.91 — Part-year 
resident — deductions from tax; 119 — Credit to former resident where stop-loss rule 
applies; 120(3)(a) — Effect of s. 114 where income earned in no province or in Que- 
bec; 126(2.1) — Foreign tax credit where s. 114 applies; 128.1 — Change in residence. 


History: S. 114 amended by 2001, c. 17, s. 89, applicable to 1998 et seq. S. 114 for- 
merly read: 


114. Notwithstanding subsection 2(2), where an individual is resident in Canada 
throughout part of a taxation year, and throughout another part of the year is 
non-resident, the individual’s taxable income for the year is the amount, if any, 
by which the total of 


(a) the individual’s income for the period or periods in the year throughout 
which the individual is resident in Canada, computed without regard to sec- 
tion 61.2 and as though that period or those periods were the whole taxation 
year, and 


(b) the amount that would be the individual’s taxable income earned in Can- 
ada for the year if at no time in the year the individual had been resident in 
Canada, computed as though the part of the year that is not in the period or 
periods referred to in paragraph (a) were the whole taxation year, 


exceeds 
(c) the total of 


(i) such of the deductions permitted for the purpose of computing taxa- 
ble income as can reasonably be considered wholly applicable, and 


(ii) such part of any other of those deductions as can reasonably be con- 
sidered applicable 


to the period or periods referred to in paragraph (a), 


except that the total of all amounts included in’ computing the total determined 
under paragraph (c) and all amounts deducted because of paragraphs 115(1)(d) to 
(f) in respect of the individual for the year shall not exceed the total of the 
amounts that would have been deductible in computing the individual’s taxable 
income for the year had the individual been resident in Canada throughout the 
year. 


Para. 114(a) amended by 1995, c, 21, s. 37, applicable to taxation years that end after 
February 21, 1994. Para. (a) formerly read: 


(a) the individual’s income for the period or periods in the year throughout 
which the individual is resident in Canada, computed as though that period or 
those periods were the whole taxation year, and 


All that portion of s. 114 preceding para. (b) substituted by 1994, c. 21, s. 52, applica- 
ble to 1992 er seq., except that a taxpayer may elect that the amendment not apply to 


S. 114 


the taxpayer's 1992 taxation year by notifying the Minister of National Revenue in 
writing before the end of December 1994. That portion of s. 114 formerly read: 


114. Individual resident in Canada for only part of year — Notwithstanding 
subsection 2(2), where an individual is resident in Canada during part of a taxa- 
tion year, and during some other part of the year is not resident in Canada, is not 
employed in Canada and is not carrying on business in Canada, for the purposes 
of this Part, the individual’s taxable income for the year is the amount, if any, by 
which the total of 


(a) the individual’s income for the period or periods in the year throughout 
which the individual is resident in Canada, is employed in Canada or is Car- 
rying on business in Canada, computed as though that period or those peri- 
ods were the whole taxation year and as though any disposition of property 
deemed by subsection 48(1) to have been made because the individual 
ceased to be resident in Canada were made in that period or those periods, 
and : 

S. 114 substituted by 1994, c. 7, Sch. II (1991, ¢. 49), s. 85, applicable to 1988 er seq. 

S. 114 formerly read: 


114. Individual resident in Canada during part only of year — Notwithstand- 
ing subsection 2(2), where an individual was resident in Canada during part of a 
taxation year, and during some other part of the year was not resident in Canada, 
was not employed in Canada and was not carrying on business in Canada, for the 
purpose of this Part, the individual’s taxable income for the taxation year is the 
total of 


(a) the individual’s income for the period or periods in the year throughout 
which the individual was resident in Canada, was employed in Canada or 
was carrying on business in Canada, computed as though that period or those 
periods were the whole taxation year and as though any disposition of pro- 
perty deemed by subsection 48(1) to have been made by reason of the indivi- 
dual having ceased to be resident in Canada were made in the period or 
periods, and 
(b) the amount that would be the individual’s taxable income earned in Can- 
ada for the year if at no time in the year the individual had been resident in 
Canada, computed as though the portion of the year that is not in the period 
or periods referred to in paragraph (a) were the whole taxation year, 
minus the total of such of the deductions permitted for the purpose of computing 
taxable income as may reasonably be considered wholly applicable to the period 
or periods referred to in paragraph (a) and of such part of any other of those 
deductions as may reasonably be considered applicable to the period or periods. 
Selected Cases [s. 114]: Taylor v. Canada, [1991] 1 C.T.C. 304 (FCA) (No 
carryforward of “non-capital loss of other years” incurred during non-residency ); 
Taylor v. Canada, [1988] 2 C.T.C. 226 (FCTD); rev’d [1991] 1 C.T.C. 304 (FCA) 
(Division B deductions not restricted to those reasonably considered wholly applicable 
to period of residence); Schujahn v. MNR, [1962] C.T.C. 364 (Exch.) (Intention not 
relevant; residence is question of fact). 
Definitions [s. 114]: “amount”, “individual”, “non-resident” — 248(1); “resident in 
Canada” — 94(3)(a)(viii), 250; “taxable income”, “taxable income earned in Can- 
ada” — 248(1); “taxation year” — 249. 
Interpretation Bulletins [s. 114]: IT-221R3: Determination of an individual’s resi- 
dence status; IT-262R2: Losses of non-residents and part-year residents; IT-497R4: 
Overseas employment tax credit. 
Forms: T1248 SCH D: Information about your residency status; T4056: Emigrants 
and income tax [guide]; T4058: Non-residents and income tax [guide]. 


114.1 [Repealed] 


History: S. 114.1 repealed by 2001, c. 17, s. 89, applicable to 1998 et seq. S. 114.1 
formerly read: 


114.1 Application of subsec. 115(2) — In applying section 115 for the pur- 
poses of section 114, the references in paragraphs 115(2)(b), (b.1) and (c) to 
“who had, in any previous year, ceased to be resident in Canada” shall be read as 
references to “who has, in the year, or had, in any previous year, ceased to be 
resident in Canada”. 


114.2 Deductions in separate returns — Where a separate re- 
turn of income with respect to a taxpayer is filed under subsection 
70(2), 104(23) or 150(4) for a particular period and another return 
of income under this Part with respect to the taxpayer is filed for a 
period ending in the calendar year in which the particular period 
ends, for the purpose of computing the taxable income under this 
Part of the taxpayer in those returns, the total of all deductions 
claimed in all those returns under section 110 shall not exceed the 
total that could be deducted under that section for the year with re- 
spect to the taxpayer if no separate returns were filed under subsec- 
tions 70(2), 104(23) and 150(4). 


Related Provisions: 118.93 — Credits in separate returns. 
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Definitions [s. 114.2]: “calendar year” — Interpretation Act 37(1)(a); “taxable in- 
come” — 2(2), 248(1); “taxpayer” — 248(1). 


Interpretation Bulletins: IT-326R3: Returns of deceased persons as “another 
person”. 


DIVISION D — TAXABLE INCOME EARNED IN 
CANADA BY NON-RESIDENTS 


115. (1) Non-resident’s taxable income [earned] in Canada 


— For the purposes of this Act, the taxable income earned in Can- © 


ada for a taxation year of a person who at no time in the year is 
resident in Canada is the amount, if any, by which the amount that 


would be the non-resident person’s income for the year under sec- 


tion 3 if 
(a) the non-resident person had no income other than 


(i) incomes from the duties of offices and employments per- 

formed by the non-resident person in Canada and, if the per- | 
son was resident in Canada at the time the person performed | 
the duties, outside Canada, | 


(ii) incomes from businesses carried on by the non-resident _ 
person in Canada which, in the case of the Canadian banking | 
business of an authorized foreign bank, is, subject to this. 
Part, the profit from that business computed using the bank’s 
branch financial statements (within the meaning assigned by 

subsection 20.2(1)), | 
(iii) taxable capital gains from dispositions described in para-. 
graph (b), | 
(iii.1) the amount by which the amount required by para-) 
graph 59(3.2)(c) to be included in computing the non-resi-_ 
dent person’s income for the year exceeds any portion of that 

amount that was included in computing the non-resident per- 
son’s income from a business carried on by the non-resident 
person in Canada, 


(iii.2) amounts required by section 13 to be included in com- 
puting the non-resident person’s income for the year in re- 
spect of dispositions of properties to the extent that those 
amounts were not included in computing the non-resident 
person’s income from a business carried on by the non-resi- 


dent person in Canada, 


(iii.21) the amount, if any, included under section 56.3 ir 
computing the non-resident person’s income for the year, 


(iii.3) in any case where, in the year, the non-resident persor 
carried on a business in Canada described in any 0, 
paragraphs (a) to (g) of the definition “principal-busines) 
corporation” in subsection 66(15), all amounts in respect of + 
Canadian resource property that would be required to be in 
cluded in computing the non-resident person’s income for th) 
year under this Part if the non-resident person were residen 
in Canada at any time in the year, to the extent that thos: 
amounts are not included in computing the non-resident per 
son’s income by virtue of subparagraph (ii) or (ii1.1), 


(iv) the amount, if any, by which any amount required b, 
subsection 106(2) to be included in computing the non-res 
dent person’s income for the year as proceeds of the dispos 
tion of an income interest in a trust resident in Canada e) 
ceeds the amount in respect of that income interest th 
would, if the non-resident person had been resident in Cal 
ada throughout the year, be deductible under subsectic 
106(1) in computing the non-resident person’s income for th 
year, 
(iv.1) the amount, if any, by which any amount required t! 
subsection 96(1.2) to be included in computing the non-res 
dent person’s income for the year as proceeds of the dispos 
tion of a right to a share of the income or loss under an agre’ 
ment referred to in paragraph 96(1.1)(a) exceeds the amou 
in respect of that right that would, if the non-resident pers 
had been resident in Canada throughout the year, be deduc’ 


{ 
{ 
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ble under subsection 96(1.3) in computing the non-resident 
person’s income for the year, 


(v) in the case of a non-resident person described in subsec- 
tion (2), the total determined under paragraph (2)(e) in re- 
spect of the non-resident person, 


(vi) the amount that would have been required to be included 
in computing the non-resident person’s income in respect of 
a life insurance policy in Canada by virtue of subsection 
148(1) or (1.1) if the non-resident person had been resident 
in Canada throughout the year, and 


(vii) in the case of an authorized foreign bank, the amount 
claimed by the bank to the extent that the inclusion of the 
amount in income 


(A) increases any amount deductible by the bank under 
subsection 126(1) for the year, and 


(B) does not increase an amount deductible by the bank 
under section 127 for the year, 
___ Proposed Amendment — 115(1)(a)(vii) 
authorized foreign bank, 


A) the amoun laimed by the bank to the extent tha 
the inclusion 


on cf Whe amount ii icone 

_ @ increases any amount deductible by the bank 
under subsection 126(1) for the year, and 

(II) does not increase an amount deductible by the 


____ bank under section 127 for the year, a 
_ (B) all amounts required by paragraph 
_ cluded in computing the bank’s inco 


exientina = ts . 
(I) subparagraph (ii) or claus 


Jetermines the amount of a non-resident person’s — 
art | of the Act. This amount is referred to as the 

ed in Canada”. Subsection 115(1) provides gen- 
ing a non-resident’s “taxable income earned in 


in Canada of an authorized foreign bank, there must als 

therwise included in computing its taxable income earnec 
d by paragraph 12(1)(k) to be included in computi 
9 the extent that the income is earned in its Canadia 


Mat an authorized foreign bank is subject to the FIE rules 
‘Bterests held by it in a FIE, : 


selected Cases [para. 115(1)(a)]: Sutcliffe v. R., [2006] 2 C.T.C. 2267 (TCC) 
Taxability of income allocated to domestic routes flown over foreign territory); Hale 
J.) v. Canada, [1992] 2 C.T.C. 379 (FCA); leave to appeal to SCC refused (1993), 151 
NR. 159 (note) (Benefit from exercising options while resident in UK and after Cana- 
lian employment terminated taxable; subsec. 7(4) not inconsistent with Article 15(1) of 
| ’anada-UK Convention). 


} 


(b) the only taxable capital gains and allowable capital losses 
teferred to in paragraph 3(b) were taxable capital gains and al- 
lowable capital losses from dispositions, other than dispositions 
_ deemed under subsection 218.3(2), of taxable Canadian proper- 
ties (other than treaty-protected properties), and 

elected Cases [para. 115(1)(b)]: Beame v. R., [2004] 2 C.T.C. 265 (FCA); rev’g 


»2003] 2 C.T.C. 2140 (TCC) (“Capital gain” in Canada-U.K. Agreement refers to “‘tax- 
_ ble capital gain”). 


 (b.1) [Repealed] 
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(c) the only losses for the year referred to in paragraph 3(d) were 
losses from duties of an office or employment performed by the 
person in Canada and businesses (other than treaty-protected 
businesses) carried on by the person in Canada and allowable 
business investment losses in respect of property any gain from 
the disposition of which would, because of this subsection, be 
included in computing the person’s taxable income earned in 
Canada, 


exceeds the total of 


(d) the deductions permitted by subsection 111(1) and, to the 
extent that they relate to amounts included in computing the 
amount determined under any of paragraphs (a) to (c), the de- 
ductions permitted by any of paragraphs 110(1)(d) to (d.2) and 
(f) and subsection 110.1(1), 


(e) the deductions permitted by any of subsections 112(1) and 
(2) and 138(6) in respect of a dividend received by the non-resi- 
dent person, to the extent that the dividend is included in com- 
puting the non-resident person’s taxable income earned in Can- 
ada for the year, 


(e.1) the deduction permitted by subsection (4.1), and 


(f) where all or substantially all of the non-resident person’s in- 
come for the year is included in computing the non-resident per- 
son’s taxable income earned in Canada for the year, such of the 
other deductions permitted for the purpose of computing taxable 
income as may reasonably be considered wholly applicable. 


Related Provisions: 2(3) — Tax on non-resident’s taxable income earned in Can- 
ada; 4(3) — Whether deductions applicable to a particular source; 33.1 — International 
banking centres; 40(9) — Prorating for gains not taxed before April 27, 1995; 52(8) — 
Cost to non-resident of share of corporation that becomes resident in Canada: 
94(3)(a)(iv) [proposed] — Application to beneficiary of trust deemed resident in Can- 
ada; 107.3(1)(b) Income of non-resident beneficiary of mining reclamation 
trust/qualifying environmental trust; 111(8)“non-capital loss”B — Carryforward of 
115(1)(b)(vii) amount; 111(9)— Carryover of losses of non-resident taxpayer; 
112(3)(b)(@) — Reduction in loss under 115(1)(d.1) on subsequent disposition of share; 
112(5.2)B(b)(i), Gi) — Adjustment for dividends received on mark-to-market property; 
114 — Individual resident in Canada for only part of year; 115(2.1) — Non-resident 
actors — income ‘excluded; 115.1 — Competent authority agreements under tax trea- 
ties; 115.2 — Non-resident investment or pension fund deemed not carrying on busi- 
ness in Canada; 116 — Certificate required where non-resident disposes of TCP; 
118.94 — Limitation on credits available; 133 — Non-resident-owned investment cor- 
porations; 217 — Election re certain payments; 219(1) — Branch tax on non-resident 
corporations; 248(1)“taxable income earned in Canada” — Definition applies to entire 
Act but cannot be less than nil; 250.1(a) — Taxation year of non-resident person; Can- 
ada-U.S. Tax Treaty:Art. VII — Business profits of U.S. resident; Art. XIII — Taxa- 
tion of capital gains. 


History: Para. 115(1)(b) amended by 2005, c. 19, s. 21 to add “, other than disposi- 
tions deemed under subsection 218.3(2),”, applicable after 2004. 


Subpara. 115(1)(a)(i) amended by 2001, c. 17, subsec. 90(1), applicable to 1998 et seq. 
except that, if an individual who ceased at any time after 1992 and before October 2, 
1996 to be resident in Canada elects under subsec. 124(1) of the said c. 17 (see c. 17 
amendment to 128.1(4)(b)) in respect of that cessation of residence, subpara. 
115(1)(a)G), as amended, applies to income received by the individual after that cessa- 
tion of residence. The subpara. formerly read: 


(i) incomes from the duties of offices and employments performed by the non- 
resident person in Canada, 


Subpara. 115(1)(a)Gi) amended by the said c. 17, subsec. 90(2), applicable after June 
27, 1999. The subpara. formerly read: 


(ii) incomes from businesses carried on by the non-resident person in Canada, 


Subpara. 115(1)(a)(vii) added by the said c. 17, subsec. 90(3), applicable after June 27, 
1999. 


Para. 115(1)(b) amended and para. (b.1) repealed by the said c. 17, subsec. 90(4), appli- 
cable after October 1, 1996, except that, in its application to dispositions that occurred 
before the 1998 taxation year, para. 115(1)(b) shall be read as follows: 


(b) the only taxable capital gains and allowable capital losses referred to in para- 
graph 3(b) were taxable capital gains and allowable capital losses from disposi- 
tions of taxable Canadian properties, and 


The paras. formerly read: 


(b) the only taxable capital gains and allowable capital Josses referred to in para- 
graph 3(b) were taxable capital gains and allowable capital losses from disposi- 
tions at any time in the year of property or an interest therein (in this Act referred 
to as “taxable Canadian property’) that was 


(i) real property situated in Canada, 


S. 115(1) 


(ii) a capital property used by the non-resident person in carrying on a busi- 
ness in Canada, other than 


(A) property used in carrying on an insurance business, and 


(B) ships and aircraft used principally in international traffic and per- 
sonal property pertaining to their operation if the country in which the 
non-resident person is resident grants substantially similar relief for the 
year to persons resident in Canada, 


(iii) where the non-resident person is an insurer, any capital property that is 
its designated insurance property for the year, 


(iv) a share of the capital stock of a corporation (other than a mutual fund 
corporation) resident in Canada that is not listed on a prescribed stock 
exchange, 


(v) a share of the capital stock of a non-resident corporation that is not listed 
on a prescribed stock exchange where, at any particular time during the 12- 
month period that ends at that time, 


(A) the fair market value of all of the properties of the corporation each 
of which was 


(J) a taxable Canadian property, 

(Il) a Canadian resource property, 

(IL) a timber resource property, 

(IV) an income interest in a trust resident in Canada, or 


(V) an interest in or option in respect of a property described in any 
of subclauses (II) to (IV), whether or not the property exists, 


was more than 50% of the fair market value of all of its properties, and 


(B) more than 50% of the fair market value of the share is derived di- 
rectly or indirectly from one or any combination of 


(I) real property situated in Canada, 
(Il) Canadian resource properties, and 
(III) timber resource properties, 


(vi) a share otherwise described in subparagraph (iv) or (v) that is listed on a 
prescribed stock exchange, or a share of the capital stock of a mutual fund 
corporation, if, at any time during the 5-year period that ends at that time, 
the non-resident person, persons with whom the non-resident person did not 
deal at arm’s length, or the non-resident person together with all such per- 
sons owned 25% or more of the issued shares of any class of the capital 
stock of the corporation that issued the share, 


(vii) an interest in a partnership where, at any particular time during the 12- 
month period that ends at that time, the fair market value of all of the proper- 
ties of the partnership each of which was 


(A) a taxable Canadian property, 

(B) a Canadian resource property, 

(C) a timber resource property, 

(D) an income interest in a trust resident in Canada, or 


(E) an interest in or option in respect of a property described in clauses 
(B) to (D), whether or not that property exists, 


was more than 50% of the fair market value of all of its properties, 
(viii) a capital interest in a trust (other than a unit trust) resident in Canada, 
(ix) a unit of a unit trust (other than a mutual fund trust) resident in Canada, 


(x) a unit of a mutual fund trust if, at any particular time during the 5-year 
period that ends at that time, not less than 25% of the issued units of the trust 
belonged to the non-resident person, to persons with whom the non-resident 
person did not deal at arm’s length, or to the non-resident person and per- 
sons with whom the non-resident person did not deal at arm’s length, 


(xi) an interest in a non-resident trust where, at any particular time during 
the 12-month period that ends at that time, 


(A) the fair market value of all of the properties of the trust each of 
which was 


(1) a taxable Canadian property, 

(II) a Canadian resource property, 

(III) a timber resource property, 

(IV) an income interest in a trust resident in Canada, or 


(V) an interest in or option in respect of a property described in 
subclauses (II) to (IV), whether or not the property exists, 


was more than 50% of the fair market value of all of its properties, and 


(B) more than 50% of the fair market value of the interest is derived 
directly or indirectly from one or any combination of 


(1) real property situated in Canada, 
(II) Canadian resource properties, and 


(IIL) timber resource properties, or 
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(xii) a property deemed by any provision of this Act to be taxable Canadian 
property, 
but does not include a share of the capital stock of a non-resident-owned invest- 
ment corporation if, on the first day of the year, the corporation did not own 
taxable Canadian property, Canadian resource property, timber resource property 
nor an income interest in a trust resident in Canada, 


(b.1) notwithstanding paragraph (b), the taxable capital gains and allowable capi- 
tal losses referred to in paragraph 3(b) did not include taxable capital gains and 
allowable capital losses from dispositions at any time in the year of taxable Ca- 
nadian property that was treaty-protected property of the non-resident at that 
time, and 


Para. 115(1)(d) amended by the said c. 17, subsec. 90(5) to replace “paragraphs 
110(1)(d), (d.1), (d.2)” with “paragraphs 110(1)(d) to (d.2)”, applicable to 2000 et seq. 
Para. 115(1)(e.1) added by the said c. 17, subsec. 90(6), applicable to taxation years 
that begin after February 27, 2000. 

The opening words of subsec. 115(1), paras. 115(1)(c) to (e) amended, and para. (b.1) 
added, by 1999, c. 22, subsecs. 29(1), (2), applicable to 1998 et seq. The opening words 
and paras. (c) to (e) formerly read: 


(1) For the purposes of this Act, the taxable income earned in Canada for a taxa- 
tion year of a person who at no time in the year is resident in Canada is the 
amount of the non-resident person’s income for the year that would be deter- 
mined under section 3 if 


(c) the only losses for the year referred to in paragraph 3(d) were losses from 
duties of an office or employment performed by the person in Canada and 
businesses carried on by the person in Canada and allowable business invest- 
ment losses in respect of property any gain from the disposition of which 
would, because of this subsection, be included in computing the person’s 
taxable income earned in Canada, 


minus the total of 


(d) the deductions permitted by paragraphs | 10(1)(d), (d.1), (d.2) and (f) and 
subsection 110.1(1), 


(d.1) the deductions permitted by subsections 112(1) and (2) and 138(6), to 
the extent that a dividend or portion thereof has been included in computing 
the non-resident person’s taxable income earned in Canada, 


(e) such of the deductions from income permitted by section 111 as may 
reasonably be considered to be applicable to the duties of an office or em- 
ployment performed by the non-resident person in Canada, a business car- 
ried on by the non-resident person in Canada or a disposition of property, 
any profit or gain on which would have been required by this subsection to 
be included in computing the non-resident person’s taxable income earned in 
Canada, and 


Para. 115(1)(b) amended by 1998, c. 19, subsec. 132(1), applicable after April 26, 
1995, except in respect of the disposition of a property before 1996 


(a) to a person who was obliged on April 26, 1995 to acquire the property pursuant 
to the terms of an agreement in writing made on or before that day (and, for the 
purpose of this paragraph, a person shall be considered not to be obliged to acquire 
property where the person can be excused from the obligation if there is a change 
to the Act or if there is an adverse assessment under the Act); or 


(b) pursuant to a prospectus or similar document filed with the relevant securities 
authority before April 27, 1995. 


Para. 115(1)(b) formerly read: 


(b) the only taxable capital gains and allowable capital losses referred to in para- 
graph 3(b) were taxable capital gains and allowable capital losses from disposi- 
tions of property each of which was a disposition of property or an interest 
therein (in this Act referred to as a “taxable Canadian property”) that was 


(i) real property situated in Canada, 


(ii) any capital property used by the non-resident person in carrying on a— 
business (other than an insurance business) in Canada, 


(ii.1) where the non-resident person is an insurer, any capital property that is 
its designated insurance property for the year, 


(iii) a share of the capital stock of a corporation resident in Canada (other 
than a public corporation), 


(iv) a share of the capital stock of a public corporation if at any time during 
such part of the period of 5 years immediately preceding the disposition 
thereof as is after 1971, not less than 25% of the issued shares of any class of 
the capital stock of the corporation belonged to the non-resident person, to 
persons with whom the non-resident person did not deal at arm’s length, or 
to the non-resident person and persons with whom the non-resident person 
did not deal at arm’s length, 


(v) an interest in a partnership, if, at any time during the 12 months immedi- 
ately preceding the disposition thereof, the fair market value of such of the 
partnership property as was, at that time, | 


(A) a Canadian resource property, 


(B) a timber resource property, 
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(C) an income interest in a trust resident in Canada, or 
(D) any other property described in this paragraph 
was not less than 50% of the total of 


(E) the fair market value at that time of all of the partnership property, 
and 


(F) the amount of any money of the partnership on hand at that time, 
(vi) a capital interest in a trust (other than a unit trust) resident in Canada, 
(vii) a unit of a unit trust (other than a mutual fund trust) resident in Canada, 


(vill) a unit of a mutual fund trust, if at any time during such part of the 
period of 5 years immediately preceding the disposition thereof as is’ after 
1971, not less than’ 25% of the issued units of the trust belonged to the non- 
resident person, to persons with whom the non-resident person did not deal 
at arm’s length, or to the non-resident person and persons with whom the 
non-resident person did not deal at arm’s length, or 


(ix) any other property deemed by any provision of this Act to be taxable 
Canadian property, 


but not including a share of the capital stock of a non-resident-owned investment 
corporation, if, on the first day of the taxation year of the corporation in which 

' the disposition was made, the corporation did not own any property that was 
property referred to in clauses (v)(A) to (D), and 


Subpara. 115(1)(b)(ii.1) amended by 1997, c. 25, s. 23, applicable to 1997 et seg. Sub- 


dara. (b)(ii.1) formerly read: 


(ii.1) where the non-resident person is an insurer, any capital property that is 
property used by it in the year in, or held by it in the year in the course of, 
carrying on an insurance business in Canada, 


Subpara. 115(1)(a)(iii.21) added by 1995, c. 21, s. 38, applicable to taxation years, that 
nd after February 21, 1994. 


ara. 115(1)(c) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 50, applicable to 
991 et seq. Para. (c) formerly read: 


(c) the only losses referred to in paragraph 3(d) were losses from businesses car- 
_ tied on by the non-resident person in Canada, 


fara. 115(1)(d) amended by 1994, c, 7, Sch. II (1991, c. 49), subsec. 86(1), to delete 
eference to paragraph 110(1)(i), applicable to 1988 et seq. 


ara. 115(1)(d.1) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 86(2), applicable to 
983 et seq. 


selected Cases [subsec. 115(1)]: Hale v. Canada, [1992] 2 C.T.C. 379 (FCA); 
2zave to appeal to SCC refused (March 11; 1993), Doc. 23193 (Stock option benefit 
rose from Canadian employment and taxed even though taxpayer not resident in Can- 
da when option exercised); Placrefid Ltd. v. MNR, [1992] 2 C.T.C. 198 (FCTD) (Pay- 
1ent to cancel settlement agreement by mortgagee not taxable as proceeds. of disposi- 
on of option); Hurd v. R., [1981] C.T.C. 209 (FCA) (Benefit from exercise of option 
ixable where U.S. resident performed duties in Canada in year of exercise). 


tegulations: 105 (withholding on payments of fees, commissions, etc.); 3200, 3201 
mescribed stock exchanges). 


T. Application Rules: 26(30) (taxable Canadian property under new rules effective 
pril 26, 1995), 


iterpretation Bulletins: IT-113R4: Benefits to employees — stock options; IT- 
50R2: Acquisition from a non-resident of certain property by death or mortgage fore- 
osure or by virtue of a deemed disposition (archived); IT-176R2: Taxable Canadian 
‘operty — Interests in and options on real property and shares; IT-242R: Retired part- 
4S; IT-262R2: Losses of non-residents and part-year residents; IT-379R: Employees 
‘ofit sharing plans — allocations to beneficiaries; 1T-393R2: Election re tax on rents 
id timber royalties — non-residents; IT-421R2: Benefits to individuals, corporations 
id shareholders from loans or debt; IT-434R: Rental of real property by. individual; 
“451R: Deemed disposition and acquisition on ceasing to be or becoming resident in 
anada; IT-465R: Non-resident beneficiaries of trusts See also list at end of s. 115. 


formation Circulars: 72-17R5: Procedures concerning the disposition of taxable 
anadian property by non-residents of Canada — section 116; 88-2 Supplement, para. 
General anti-avoidance rulé — section 245 of the Income Tax Act. 

dvance Tax Rulings: ATR-70: Distribution of taxable Canadian property by a trust 
a non-resident. 

rms: R105: Regulation 105 waiver application; T2 SCH 91: Information concern- 
g Claims for treaty-based exemptions; T1243: Deemed disposition of property by an 
ligrant of Canada; T1248 SCH D: Information about your residency status; T1261: 
plication for a CRA Individual tax number (ITN) for non-residents; T2061A: Elec- 
in by an emigrant to report deemed dispositions of taxable Canadian property and 
pital gains and/or losses thereon; T4058: Non-residents and income tax [guide]. 


) Idem [persons deemed employed in Canada] — Where, 
4 taxation year, a non-resident person was 


(a) a student in full-time attendance at an educational institution 
in Canada that is a university, college or other educational insti- 
tution providing courses at a post-secondary school level in 
Canada, 
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(b) a student attending, or a teacher teaching at, an educational 
institution outside Canada that is a university, college or other 
educational institution providing courses at a post-secondary 
school level, who in any preceding taxation year ceased to be 
resident in Canada in the course of or subsequent to moving to 
attend or to teach at the institution, 


(b.1) an individual who in any preceding taxation year ceased to 
be resident in Canada in the course of or subsequent to moving 
to carry on research or any similar work under a grant received 
by the individual to enable the individual to carry on the re- 
search or work, 


(c) an individual 


(i) who had, in any previous year, ceased to be resident in 
Canada, 


(ii) who received, in the taxation year, salary or wages or 
other remuneration in respect of an office or’ employment 
that was paid to the individual directly or indirectly by a per- 
son resident in Canada, and 


(iil) who was, under an agreement or a convention with one 
or more countries that has the force of law in Canada, enti- 
tled to an exemption from an income tax otherwise payable 
in any of those countries in respect of the salary or wages or 
other remuneration, or 


(c.1) a person who received in the year an amount, under a con- 
tract, that was or will be deductible in computing the income of 
a taxpayer subject to tax under this Part.and the amount can, 
irrespective of when the contract was entered into or the form or 
legal effect of the contract, reasonably be regarded as having 
been received, in whole or in part; 


(i) as consideration or partial consideration for entering into a 

contract of service or an agreement to perform a service 
where any such service is to be performed in Canada, or for 
undertaking not to enter into such a contract or agreement 
with another party, or 


(ii) as remuneration or partial’ remuneration from the duties 
of an office or employment or as compensation or partial 
compensation for services to be performed in Canada, 


the following rules apply: 


(d) for the purposes of subsection 2(3) the non-resident person 
shall be deemed to have been employed in Canada in the year, 


(e) for the purposes of subparagraph (1)(a)(v), the total deter- 
mined under this paragraph in respect of the non-resident person 
is the total of 


(i) any remuneration in respect of an office or employment 
that was paid to the non-resident person directly or indirectly 
by a person resident in Canada and was received by the non- 
resident person in the year, except to the extent that such re- 
muneration is attributable to the duties of an office or em- 
ployment performed by the non-resident person anywhere 
outside Canada and 


(A) is subject to an income or profits tax imposed by the 
government of a country other than Canada, or 


(B) is paid in connection with the selling’ of property, the 
negotiating of contracts or the rendering of services for 
the non-resident person’s employer, or a foreign affiliate 
of the employer, or any other person with whom the em- 
ployer does not deal at arm’s length, in the ordinary 
course of a business carried on by the employer, that for- 
eign affiliate or that person, 


(ii) amounts that would be required by paragraph 56(1)(n) or 
(0) to be included in computing the non-resident person’s in- 
come for the year if the non-resident person were resident in 
Canada throughout the year and the reference in the applica- 
ble paragraph to “received by the taxpayer in the year” were 
read as a reference to “received by the taxpayer in the year 
from a source in Canada”, 


(111) [Repealed] 
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(iv) amounts that would be required by paragraph 56(1)(q) to 
be included in computing the non-resident person’s income 
for the year if the non-resident person were resident in Can- 
ada throughout the year, and 


(v) amounts described in paragraph (c.1) received by the 
non-resident person in the year, except to the extent that they 
are otherwise required to be included in computing the non- 
resident person’s taxable income earned in Canada for the 
year, and 


(f) there may be deducted in computing the taxable income of 
the non-resident person for the year the amount that would be 
deductible in computing the non-resident person’s income for 
the year by virtue of section 62 if 


(i) the definition “eligible relocation” in subsection 248(1) 
were read without reference to subparagraph (a)(i) of that 
definition, and 


(ii) the amounts described in subparagraph 62(1)(c)(iil) were 
the amounts described in subparagraph (e)(ii) of this 
subsection. 
Related Provisions: 4(3) — Deductions applicable; 33.1 — International banking 
centres: 52(8) — Reduction in cost base of share of corporation that becomes resident 
in Canada: 146(1)‘earned income’(d) — RRSPs — “earned income”; 153(1)(0) — 
Withholding of tax on amount described in 115(2)(c.1); 250(1) — Individuals deemed 
resident in Canada. 
History: Paras. 115(2)(b) and (b.1) amended by 2001, c. 17, subsec. 90(7), applicable 
to 1998 et seq. The paras. formerly read: 


(b) a student attending, or a teacher teaching at, an educational institution outside 
Canada that is a university, college or other educational institution providing 
courses at a post-secondary school level, who had, in any previous year, ceased 
to be resident in Canada in the course of or subsequent to moving to attend or to 
teach at, as the case may be, that institution, 


(b.1) an individual who had, in any previous year, ceased to be resident in Can- 
ada in the course of or subsequent to moving to carry on research or any similar 
work under a grant received by the individual to enable the individual to carry on 
that research or work, 
Para. 115(2)(c) amended, subparas. 115(2)(f)(i) to (itl) replaced with subparas. (i) and 
(ii), by 1999, c. 22, subsec. 29(3), para. (Cc) applicable to 1998 et seq., subparas. (f)() 
and (ii) applicable after 1997. Para. 115(2)(c) and subparas. 115(2)(f)(i) to (iii) for- 
merly read: 
(c) an individual who had, in any previous year, ceased to be resident in Canada 
and who was, in the taxation year, in receipt of remuneration in respect of an 
office or employment that was paid to the individual directly or indirectly by a 
person resident in Canada, or 


(i) that section were read without reference to paragraph 62(1)(a), 
(ii) that section were applicable in computing the taxable income of non-resident 
persons, and 
(iii) the amounts described in subparagraph 62(1)(f)(ii) were the amounts de- 
scribed in subparagraph (e)(ii) of this subsection. 
Subpara. 115(2)(e)(ili) repealed by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 5(2), 
applicable to 1993 et seq. Subpara. (e)(iii) formerly read: 
(iii) amounts that would be required by subsection 56(5) to be included in com- 
puting the non-resident person’s income for the year if the non-resident person 
were resident in Canada throughout the year, 
Subpara. 115(2)(e)(iii) amended by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 5(1), to 
substitute “subsection 56(5)” for “subsection 56(5) of this Act or subsection 56(8) of 
the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952,” applicable 
to 1990 et seq. 
Selected Cases [subsec. 115(2)]: Jarlan v. R., [1984] C.T.C. 375 (FCTD) (Royal- 
ties sent to inventor after leaving Canada constituted income from employment, not 
royalties paid to non-resident). 
Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-161R3: Non-residents — exemption from tax 
deductions at source on employment income (archived); IT-178R3: Moving expenses. 
See also at end of s. 115. 
Forms: T1248 SCH D: Information about your residency status; T1261: Application 
for a CRA Individual tax number (ITN) for non-residents; 74058: Non-residents and 
income tax [guide]. 


(2.1) Non-resident actors — Notwithstanding subsection (1), 
where a non-resident person is liable to tax under subsection 
212(5.1), or would if this Act were read without reference to sub- 
section 212(5.2) be so liable, in respect of an amount paid, credited 
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or provided in a particular taxation year, the amount shall not be 
included in computing the non-resident person’s taxable income 
earned in Canada for any taxation year unless a valid election is 
made under subsection 216.1(1) in respect of the non-resident per- 
son for the particular year. 

Related Provisions: 115(2.2)—Deferred payment by actor’s 
150(1)(a)(i)(B) — No requirement for actor to file Canadian tax return. 
History: Subsec. 115(2.1) added by 2001, c. 17, subsec. 90(8), applicable in respect of — 
amounts paid, credited or provided after 2000. 


corporation; 


(2.2) Deferred payment by actor’s corporation — Where a 
corporation is liable to tax under subsection 212(5.1) in respect of a 
corporation payment (within the meaning assigned by subsection 
212(5.2)) made in a taxation year in respect of an actor and, in a 
subsequent year, the corporation makes an actor payment (within 
the meaning assigned by subsection 212(5.2)) to or for the benefit 
of the actor, the amount of the actor payment is not deductible in 
computing the income of the corporation for any taxation year and 
is not included in computing the taxable income earned in Canada 
of the actor for any taxation year. | 
History: Subsec. 115(2.2) added by 2001, c. 17, subsec. 90(8), applicable in respect of 
amounts paid, credited or provided after 2000. | 


Regulations: 202(1.1) (information return). 


(3) [Repealed] | 
History: Subsec. 115(3) repealed by 2001, c. 17, subsec. 90(9), applicable after Octo- 
ber 1, 1996. The subsec. formerly read: 
(3) Property deemed to include interests and options — For the purpose of 
this section, a property described in subparagraphs (1)(b)(i) to (xii) is deemed to 
include any interest therein or option in respect thereof, whether or not such pro- 
perty is in existence. 
Subsec. 115(3) amended by 1998, c. 19, subsec. 132(2), applicable after April 26, 
1995, except in respect of the disposition of a property before 1996 
(a) to a person who was obliged on April 26, 1995 to acquire the property pursuant 
to the terms of an agreement in writing made on or before that day (and, for the 
purpose of this paragraph, a person shall be considered not to be obliged to acquire 
property where the person can be excused from the obligation if there is a change. 
to the Act or if there is an adverse assessment under the Act); or 
(b) pursuant to a prospectus or similar document filed with the relevant securities 
authority before April 27, 1995. 
Subsec. 115(3) formerly read: 
(3) Property deemed to include interests and options — For the purpose of 
this section, a property described in subparagraphs (1)(b)() to (ix) shall be 
deemed to include any interest therein or option in respect thereof, whether or 
not such property is in existence. | 
Subsec. 115(3) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 86(3), applicable 
after July 13, 1990. Subsec. 115(3) formerly read: 
(3) Property deemed to include option — For the purposes of this section, a © 
property described in subparagraphs (1)(b)(i) to (ix) shall be deemed to include | 
an option in respect of such a property whether or not the property is in 
existence. 


(4) Non-resident’s income from Canadian resource pro: 
perty — Where a non-resident person ceases at any particular time 
in a taxation year to carry on such of the businesses described i 
any of paragraphs (a) to (g) of the definition “principal busines 
corporation” in subsection 66(15) as were carried on by the non, 
resident person immediately before that time at one or more fixer 
places of business in Canada and either does not commence afte 
that time and during the year to carry on any business so describe: 
at a fixed place of business in Canada or disposes of Canadian re 
source property at any time in the year during which the non-fes). 
dent person was not carrying on any business so described at a fixe’ 


place of business in Canada, the following rules apply: ! 
(a) the taxation year of the non-resident person that would othe: 
wise have included the particular time shall be deemed to hav, 
ended at such time and a new taxation year shall be deemed | 


have commenced immediately thereafter; 


(b) the non-resident person or any partnership of which the nov 
resident person was a member immediately after the particul 
time shall be deemed, for the purpose only of computing th 
non-resident person’s income earned in Canada for the taxati¢ 
year that is deemed to have ended, to have disposed immediate | 
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before the particular time of each Canadian resource property 
that was owned by the non-resident person or by the partnership 
immediately after the particular time and to have received there- 
for immediately before the particular time proceeds of disposi- 
tion equal to the fair market value thereof at the particular time; 
and 


(c) the non-resident person or any partnership of which the non- 
resident person was a member immediately after the particular 
time shall be deemed, for the purpose only of computing the 
non-resident person’s income earned in Canada for a taxation 
year commencing after the particular time, to have reacquired 
immediately after the particular time, at a cost equal to the 
amount deemed by paragraph (b) to have been received by the 
non-resident person or the partnership as the proceeds of dispo- 
sition therefor, each property deemed by that paragraph to have 
been disposed of. 

elated Provisions: 4(3) — Deductions applicable; 66.2(7) — Exception — Cana- 
ian development expense; 66.4(7) — Share of partner; 115(5) — Partnership excludes 
“rescribed partnership; 115.1 — Competent authority agreements under tax treaties. 


terpretation Bulletins: IT-125R4: Dispositions of resource properties. 


} 

4.1) Foreign resource pool expenses — Where a taxpayer 
eases at any time after February 27, 2000 to be resident in Canada, 
particular taxation year of the taxpayer ends after that time and the 
ixpayer was non-resident throughout the period (in this subsection 
ferred to as the “non-resident period”) that begins at that time and 
nds at the end of the particular year, 


(a) in computing the taxpayer’s taxable income earned in Can- 
ada for the particular year, there may be deducted each amount 
that would be permitted to be deducted in computing the tax- 
payer’s income for the particular year under subsection 66(4) or 
66.21(4) if 
(i) subsection 66(4) were read without reference to the words 
“who is resident throughout a taxation year in Canada” and 
: as if the amount determined under subparagraph 66(4)(b)(ii) 
were nil, and 


(i1) subsection 66.21(4) were read without reference to the 
words “throughout which the taxpayer is resident in Canada” 
and as if the amounts determined under subparagraph 
66.21(4)(a)(ii) and paragraph 66.21(4)(b) were nil; and 
_ (b) an amount deducted under this subsection in computing the 
taxpayer’s taxable income earned in Canada for the particular 
year is deemed, for the purpose of applying subsection 66(4) or 
* 66.21(4), as the case may be, to a subsequent taxation year, to 
_ have been deducted in computing the taxpayer’s income for the 
particular year. 


‘story: Subsec. 115(4.1) added by 2001, c. 17, subsec. 90( 10), applicable to taxation 
irs that begin after February 27, 2000. 


) Interpretation of “partnership” — For the purposes of sub- 
'stion (4), “partnership” does not include a prescribed partnership. 
{ gulations: No prescribed partnerships to date. 


) Application of subsec. 138(12) — The definitions in sub- 
tion 138(12) apply to this section. 


‘gin of subsec. 115(6): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
‘ning words of subsec. 138(12)). 


ected Cases [s. 115]: Austin v. R., 2003 CarswellNat 4221 (TCC) (Income based 
"games played in Canada, not days spent); Hale v. Canada, WO o2 ere: Cas79 
tA); leave to appeal to SCC refused (March 11, 1993), Doc. 23193 (Stock option 
Fefit arose from Canadian employment and taxed even though taxpayer not resident 
i Janada when option exercised); Placrefid Ltd. v. MNR, [1992] 2 C.T.C. 198 (FCTD) 
{ yment to non-resident for cancellation of agreement was business income; non-resi- 
(had no place of business in Canada, not taxable). 


l initions [S. 115]: “allowable business investment loss” — 38(c), 248(1): “‘allowa- 
t capital loss” — 38(b), 248(1); “amount”, “authorized foreign bank’’, “business” — 
: '1); “branch financial statements” — 20.2(1); “Canada” — 255; “Canadian banking 
ness” — 248(1); “Canadian resource property” — 66(15), 248(1); “capital inter- 
€ —in a trust 108(1), 248(1); “capital property” — 54, 248(1); “carried on a busi- 
Yin Canada” — 253; “class of shares” — 248(6): “corporation” — 248(1), Interpre- 
Pin Act 35(1); “corporation payment’ — 212(5.2); “designated insurance 
F erty” — 138(12), 248(1); “dividend”, “employed”, “employment” — 248(1); “for- 
| affiliate” —95(1), 248(1): “foreign resource pool expense” — 248(1); “income 
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interest” — 108(1),. 248(1); “individual” — 248(1); “interest? in real property 
248(4); “international traffic” — 248(1): “life insurance policy in Canada” — 138(12), 
248(1); “listed” — 87(10); “mutual fund corporation” — 131(8), 248(1): “mutual fund 
trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); “non-res- 
ident”, “office” — 248(1); “partnership” — 115(5) ; “person”, “prescribed” — 248(1); 
“prescribed stock exchange” — 248(29), Reg. 3200, 3201; “property” — 248(1): “pro- 
perty used by it in the year in, or held by it in the year in the course of carrying on an 
insurance business” — 115(6), 138(12): “public corporation” — 89(1), 248(1): “resi- 
dent in Canada” — 94(3)(a)(viii), 250: “salary or wages”, “share” — 248(1): “taxable 
Canadian property” — 248(1); “taxable capital gain” — 38(a), 248(1); “taxable in- 
come” — 2(2), 248(1); “taxable income earned in Canada” — 115(1), 248(1); “taxa- 
tion year’ — 249, 250.1(a); “taxpayer” — 248(1); “timber resource property” — 
13(21), 248(1); “treaty-protected business”, “treaty-protected property” — 248(1); 
“trust” — 104(1), 248(1), (3); “unit trust” — 108(2), 248(1). 


Interpretation Bulletins [s. 115]: IT-81R: Partnerships — income of non-resident 
partners; IT-168R3: Athletes and players employed by football, hockey and similar 
clubs; IT-171R2: Non-resident individuals — computation of taxable income earned in 
Canada and non-refundable tax credits (archived); IT-221R3: Determination of an indi- 
vidual’s residence status; IT-328R3: Losses on shares on which dividends have been 
received; IT-393R2: Election re tax on rents and timber royalties — non-residents; IT- 
420R3: Non-residents — income earned in Canada. 


115.1 (1) Competent authority [tax treaty] agreements — 
Notwithstanding any other provision of this Act, where the Minister 
and another person have, under a provision contained in a tax con- 
vention or agreement with another country that has the force of law 
in Canada, entered into an agreement with respect to the taxation of 
the other person, all determinations made in accordance with the 
terms and conditions of the agreement shall be deemed to be in ac- 
cordance with this Act. 


(2) Transfer of rights and obligations — Where rights and ob- 
ligations under an agreement described in subsection (1) have been 
transferred to another person with the concurrence of the Minister, 
that other person shall be deemed, for the purpose of subsection (1), 
to have entered into the agreement with the Minister. 


Related Provisions [s. 115.1]: 115(1) — Non-resident’s taxable income earned in 
Canada; 116(1) — Disposition by non-resident of certain property; Canada-U.S. Tax 
Treaty:Art. XX VI — Mutual agreement procedure; Canada-U.K. Tax Treaty:Art. 23 — 
Mutual agreement procedure. 


History: S. 115.1 substituted by 1994, c. 7, Sch. VIII (1993; c. 24), s. 51, applicable 
after 1984. S. 115.1 formerly read: 


115.1 Disposition of property by non-resident person — Where a non-resi- 
dent person or partnership (in this section referred to as “the vendor’) has in a 
taxation year disposed of property to another person or partnership (in this sec- 
tion referred to as “the purchaser”) and 


(a) the Minister has agreed, pursuant to a prescribed tax treaty provision, to 
defer the taxation in Canada of the gain or income in respect of the disposi- 
tion, and 


(b) the vendor and the purchaser jointly so elect in prescribed form and 
within the prescribed time in accordance with terms and conditions satisfac- 
tory to the Minister, 


notwithstanding any other provision of this Act, the following rules apply: 


(c) the amount that the vendor, the purchaser and the Minister have agreed 
on in respect of the property shall be deemed to be the vendor’s proceeds of 
disposition of the property and the purchaser’s cost of the property; 


(d) where the property was, at the time of its disposition, depreciable pro- 
perty of a prescribed class to the vendor and the vendor’s capital cost of the 
property immediately before the disposition exceeds the agreed amount in 
respect of the property, for the purposes of sections 13 and 20 and any regu- 
lations made under paragraph 20(1)(a), 


(i) the capital cost of the property to the purchaser shall be deemed to be 
the amount that was the capital cost thereof to the vendor immediately 
before the disposition, and 


(ii) the excess shall be deemed to have been allowed to the purchaser in 
respect of the property under regulations made under paragraph 20(1)(a) 
in computing income for taxation years ending before the acquisition by 
the purchaser of the property, and 


(e) where the property was, at the time of its disposition, a capital property, a 
Canadian resource property, a foreign resource property, an eligible capital 
property or an inventory to the vendor, that property shall be deemed to be 
such a property of the purchaser and the purchaser shall be deemed to have 
acquired that property and used it for the same purposes as that for which the 
property was used by the vendor immediately before that time. 


Definitions [s. 115.1]: “Minister”, “person” — 248(1). 
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Interpretation Bulletins [s. 415.1]: IT-173R2: Capital gains derived in Canada by 
residents of the: United: States; IT-270R3: Foreign tax ctedit;) IT-420R3: Non-re- 
sidents — income earned in Canada. 

Information Circulars [s. 415.1]; 71-17R5: Guidance on competent authority assis- 
tance under Canada’s tax conventions. 

LT. Technical News: 34 (Canada-U.S. competent authority Memoranduny of 
Understanding). 


Forms [s. 115.1]: 12029: Waiver in respect of the normal reassessment period. 


115.2 Non-residents with Canadian investment service 
providers — (1) Definitions — The definitions in this subsec- 
tion apply in this section. 


“Canadian investor”, at any time in respect of a non-resident. per- 
son, means a person that the non-resident person knows, or ought to 
know after reasonable inquiry, is at that time resident in Canada. 
History: The definition “Canadian investor” added to subsec. 115.2(1) by 2002, c. 9, 
subsec. 35(4), applicable to 1999 et seg. except that, in applying the definition to taxa- 
tion years that end after 1998 and before 2002, the definition shall be read as follows: 
“Canadian investor’, at any time in respect of a qualified non-resident, means 
(a) a person that the non-resident knows, or ought to know after reasonable 
inquiry, is at that time resident in Canada; and 
(b) a partnership that the non-resident knows, or ought to know after reason- 
able inquiry, has a member that is at that time resident in Canada. 


“Canadian service provider” means a corporation resident in Can- 
ada, a trust resident in Canada or a Canadian partnership. 


“designated investment services” provided to a person or partner- 
ship means any one or more of the services described in the follow- 
ing paragraphs: 
(a) investment management and advice with respect to qualified 
investments, regardless of whether the manager has discretion- 
ary authority to buy or sell; 


(b) purchasing and selling qualified investments, exercising 
rights incidental to the ownership of qualified investments such 
as voting, conversion and exchange, and entering into and exe- 
cuting agreements with respect to such purchasing and selling 
and the exercising of such rights; 


(c) investment administration services, such as receiving, deliv- 
ering and having custody of investments, calculating and report- 
ing investment values, receiving subscription amounts from, and 
paying distributions and proceeds of disposition to, investors in 
and beneficiaries of the person or partnership, record keeping, 
accounting and reporting to the person or partnership and its in- 


vestors and beneficiaries; and 


(d) in the case of a corporation, trust or partnership the only un- 
dertaking of which is the investing of its funds in qualified in- 
vestments, marketing investments in the corporation, trust or 
partnership to non-resident investors. 


History: The definition “designated investment services” in subsec. 115.2(1) amended 
by 2002, c. 9, subsec. 35(2), applicable to 2002 et seg. The definition formerly read: 


“designated investment services” provided to a qualified non-resident means any 
one or more of the services described in the following paragraphs: 


(a) investment management and advice with respect to qualified invest- 
ments, regardless of whether the manager has discretionary authority to buy 
or sell; 

(b) purchasing and selling qualified investments, exercising rights incidental 
to the ownership of qualified investments such as voting, conversion and 
exchange, and entering into and executing agreements with respect to such 
purchasing and selling and the exercising of such rights; 


(c) investment administration services, such as receiving, delivering and 
having custody of investments, calculating and reporting investment values, 
receiving subscription amounts from, and paying distributions and proceeds 
of disposition to, investors in and beneficiaries of the qualified non-resident, 
record keeping, accounting and reporting to the qualified non-resident and 
its investors and beneficiaries; and 

(d) if the qualified non-resident is a corporation, trust or partnership the only 
undertaking of which is the investing of its funds in qualified investments, 
marketing investments in the qualified non-resident to non-resident 
investors. ' 
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“promoter” of a corporation, trust or partnership means a particu- 
lar person or partnership that initiates or directs the founding, or- 
ganization or substantial reorganization of the corporation, trust or 
partnership, and a person or partnership that is affiliated with the 
particular person or partnership. y 


History: The definition “promoter” in subsec. 115.2(1) amended by 2002, c. 9, subsec. 
35(2), applicable to 2002 et seg: The definition formerly read: 


_ “promoter” of a qualified non-resident that is a corporation, trust or partnership 
means a person or partnership that initiates or directs the founding, organization 
or substantial reorganization of the non-resident, or a person or partnership affili- 
ated with such a person or partnership. 


“qualified investment” of a person or partnership means 


a partnership, trust, entity, 
share or an interest 


(i) that is either 
(A) not listed on a prescribed stock exchange, or 


son or partnership does not deal at arm’s length, owns 


ests in the partnership, entity, trust, fund or organization, 
as the case may be, and 
(ii) of which more than 50% of the fair market value is de- 
rived from one or more of 


bijuralism), 
subsec. 11 by. 
me into force on Ro 


(B) Canadian resource property, and 
(C) timber resource property, 
(b) indebtedness; 
(c) annuities; 
(d) commodities or commodities futures purchased or sold, di- 


rectly or indirectly in any manner whatever, on a commodities 
or commodities futures exchange; 


(e) currency; and 


(f) options, interests, rights and forward and futures agreement! 

in respect of property described in any of paragraphs (a) to (e) 0 

this paragraph, and agreements under which obligations are de 

tived from interest rates, from the price of property described it 

any of those paragraphs, from payments made in respect of sucl 

a property by its issuer to holders of the property, or from ai 

index reflecting a composite measure of such rates, prices 0 

payments, whether or not the agreement creates any rights in 0) 

obligations regarding the referenced property itself. / 

History: The portion of the definition “qualified investment” in subsec. 115.2¢, 

before subpara. (a)(ii) amended by 2002, c. 9, subsec. 35(3), applicable to 2002 et se, 

The portion formerly read: | 
“qualified investment” of a qualified non-resident means 

(a) a share of the capital stock of a corporation, or an interest in a partner- 

ship, trust, entity, fund or organization, other than a share or an interest» 

(i) that is either 

(A) not listed on a prescribed stock exchange, or . 

(B) listed on a prescribed stock exchange, if the qualified non-resi- | 

dent, together with all persons with whom the non-resident does not 

deal at arm’s length, owns 25% or more of the issued shares of any, 

class of the capital stock of the corporation or of the total value of 

interests in the partnership, entity, trust, fund or organization, as the 

case may be, and 


Regulations: 3200, 3201 (prescribed stock exchanges for cls. (a)(i)(A) and (B)s4 


yet prescribed). 
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(a) a share of the capital stock of a corporation, or an interest in | 
fund or organization, other than a— 


(B) listed on a prescribed stock exchange, if the person or | 
partnership, together with all persons with whom the per- 


25% or more of the issued shares of any class of the capi- | 
tal stock of the corporation or of the total value of inter-— 
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“qualified non-resident’? — [Repealed] 
History: The definition “qualified non-resident” in subsec. 115.2(1) repealed by 2002, 
c. 9, subsec. 35(1), applicable to: 2002 et seq. The definition formerly read: 


“qualified non-resident” means a non-resident person or a partnership no mem- 
ber of which is resident in Canada. 


(2) Not carrying on business in Canada — For the purposes 
of subsection 115(1) and Part XIV, a non-resident person is not 
considered to be carrying on business in Canada at any particular 
time solely because of the provision to the person, or to a partner- 
ship of which the person is a member, at the particular time of des- 
ignated investment services by a Canadian service provider if 


(a) in the case of services provided to a non-resident individual 
other than a trust, the individual is not affiliated at the particular 
time with the Canadian service provider; 


(b) in the case of services provided to a non-resident person that 
is a Corporation or trust, 


(1) the person has not, before the particular time, directly or 
through its agents, 


(A) directed any promotion of investments in itself princi- 


pally at Canadian investors, or 


(B) sold an investment in itself that is outstanding at the 
particular time to .a person who was a Canadian investor 
at the time of the sale and who is a Canadian investor at 
the particular time, 


(ii) the person has not, before the particular time, directly or 
through its agents, filed any document with a public authority 
in Canada in accordance with the securities legislation of 
Canada or of any province in order to permit the distribution 
of interests in the person to persons resident in Canada, and 


(ili) when the particular time is more than one year after the 
time at which the person was created, the total of the fair 
market value, at the particular time, of investments in the 
person that are beneficially owned by persons and partner- 
ships (other than a designated entity in respect of the Cana- 
dian service provider) that are affiliated with the Canadian 
service provider does not exceed 25% of the fair market 
value, at the particular time, of all investments in the person; 
and 


(c) in the case of services provided to a partnership of which the 
non-resident person is a member, 


(i) the particular time is not more than one year after the part- 
nership was formed, or 


(ii) the total of the fair market value, at the particular time, of 
investments in the partnership that are beneficially owned by 
persons and partnerships (other than a designated entity in 
respect of the Canadian service provider) that are affiliated 
with the Canadian service provider does not exceed 25% of 
the fair market value, at the particular time, of all invest- 
ments in the partnership. 


_ Proposed Amendment — 115.2(2)(c) 


er from Dept. of Finance, June 4, 2002: 

‘ar [Xxx] _ CO _ 
riting further to discussions you and your colleague, [xxx] have had with Ryan 
of this Division and your letter of April 8, 2002, in which you raise a concern 
t the application of paragraph 115.2(2)(c) of the Income Tax Act to non-resident 
who are members of a partnership of which residents of Canada are also mem- 
id you request that certain amendments be made to address this concern. 


you know, section 115.2 is an interpretive rule which ensures that, provided certain 
ditions are met, the receipt of Canadian investment management services does not 
If cause a non-resident person to be considered to, be carrying on business in 
. (However, it should be noted that the section does not protect from Canadian 
1 non-residents who for other reasons would be considered to be earning income 


ying on business in Canada.) a 

eon was recently amended so that it applies to all non-resident persons, includ- 
s¢ who are members of a partnership of which one or more members are resi- 
tin Canada. As a result, the rule no longer applies to partnerships per se, but rather 
he partners themselves. Paragraph 115.2(2)(c) sets out the circumstances under 
h the rule applies where investment services are not directly provided to non-re- 
nts but to a partnership, of which the non-residents are members. 


S. 115.2(2)(c)(ii) 


Your concern is that the restriction in subparagraph 115.2(2)(c)(ii), which places a 25% 
limit on investments held in a partnership by persons who are affiliated with the Cana- 
dian service provider, may in some cases lead to consequences which are inconsistent 
with the’ Government's stated policy objectives. ae : 


You note in your letter that the explanatory notes for the amendment; to section 115.2 
explain that the restrictions found in subparagraphs 115.2(2)(c)(i) ana (ii) are compara- 
ble to those found in subparagraph 115.2(2)(b)(iii), but you express the view that these 
two restri re 1 alogous. Although we consider the mechanics of the provi- 
Si vould appear that the two rules differ substantively: para- 
investments in non-residents (in that paragraph, corporations 
tion 115.2(2) applies whereas paragraph (c) does not operate 
jon-residents who benefit from that subsection, but rather in 
are members. ee o Le 


licy for the investment restrictions in subsection 1 15.2(2) is to ensure 
| reasonable measure of independence exists between non-resident persons who 
benefit from section 115.2 and their service providers. Making section 115.2 available 
in those cases where a non-resident is a member of a partnership, of which 25% of the 
investments are held by persons and partnerships which are affiliated with a service 
provider but not with the non-resident, would not appear to compromise this policy 
objective. In short, it seems that the limitation found in paragraph (c) may not be an 
accurate proxy for gauging the level of independence between any given non-resident 
and a service provider who supplies investment ; to a partnership of which the 
non-resident is a member. __ 


Given the foregoing, the Government’s policy obj e —- both to treat partnerships as 
flow-through entities for the purposes of section and to ensure a reasonable mea- 
sure of independence exists between non-resident persons who avail themselves of the 
benefit of this section and their service providers — would likely be met by replacing 
the restriction found in paragraph (¢) with a limitation that better relates to the measure 
of independence vis-a-vis a non-resident person and a service provider who provides 
investment services to a partnership of which the non-resident is a member. 


We therefore intend to recommend two things: that subsection 115.2(2) be amended so 
that a non-resident who is a member of a partnership which receives investment ser- 
vices will not be denied the benefit of section 115.2 because other persons or partner- 
ships, which are affiliated with the service provider but not with the non-resident, hold 
more than of the fair market value of the interests in the partnership; and that, in 
keeping w rinciple of applying section 115.2 at the partner rather than at the 
tn the 25% investment limit apply to the non-resident partners them-— 
ed to recommend that these amendments apply to the 2002 and 


lent taxation years, if the non-resident so chooses, 
Of course, we cannot offer any assurance that either the Minister of Finance or Parlia- 
ment will agree with the recommendation that we intend to make in this regard. None- 
theless, we trust that this statement of our position is helpful. 

Yours sincerely, 

Brian Ernewein Sr 

Director, Tax Legislation Division, Tax Policy Branch 
[Virtually identical letter dated November 20, 2002 — 


Proposed Amendment - 
Letter from Dept. of Finance, November 
I am writing further to your letter of August 20, 2002 and your discussions with Ryan 
Hall, of this Division, concerning section 115.2 of the Income Tax Act. In particular, 
you ask that the section, which currently applies only for the purposes of subsection 
1151) and Part XIV of the Act, be broadened to apply also for the purposes of the 
corporate filing requirements under section 150 of the Act. a ‘ 


As you know, section 115.2 is an interpretive rule which ensures that, provided certain 
conditions t, the receipt of Canadian investment management services does not 
vy itself non-resident person to be considered to be carrying on business in 

should be noted that the section does not protect from Canadian 
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History: Subsec. 115.2(2) amended by 2002, c. 9, subsec. 35(5), applicable to 2002 et 
seq. In applying subpara. | 15.2(2)(b)(i) to taxation years that end after 1998 and before 
2002, the opening words of that subpara. shall be read as follows: 


(i) the non-resident has not, before the particular time, directly or through its 
agents, 

Subsec. 115.2(2) formerly read: 
(2) For the purposes of subsection 115(1) and Part XIV, a qualified non-resident 
is not considered to be carrying on business in Canada at any particular time 


solely because of the provision to the non-resident at the particular time of desig- 
nated investment services by a Canadian service provider if 


(a) in the case of a non-resident who is an individual other than a trust, the 
non-resident is not affiliated at the particular time with the Canadian service 
provider; and 


(b) in the case of a non-resident that is a corporation, trust or partnership, 


(i) the non-resident has not, before the particular time, directly or 
through its agents, directed any promotion of investments in itself prin- 
cipally at, or sold such investments to, persons that the non-resident 
knew or ought to have known after reasonable enquiry were resident in 
Canada or partnerships that the non-resident knew or ought to have 
known after reasonable enquiry had members that were resident in 
Canada, 


(ii) the non-resident has not, before the particular time, directly or 
through its agents, filed any document with a public authority in Canada 
in accordance with the securities legislation of Canada or of any prov- 
ince in order to permit the distribution of interests in the non-resident to 
persons resident in Canada, and 


(iii) when the particular time is more than one year after the time at 
which the non-resident was created, the total of the fair market value, at 
the particular time, of investments in the non-resident that are benefi- 
cially owned by persons and partnerships (other than a designated entity 
in respect of the Canadian service provider) that are affiliated with the 
Canadian service provider does not exceed 25% of the fair market value, 
at the particular time, of all investments in the non-resident. 


(3) Interpretation — For the purposes of subparagraph (2)(b)(iii) 
and this subsection, 


(a) the fair market value of an investment in a corporation, trust 
or partnership shall be determined without regard to any voting 
rights attaching to that investment, and 


(b) a person or partnership is, at a particular time, a designated 
entity in respect of a Canadian service provider if the total of the 
fair market value at the particular time, of investments in the 
entity that are beneficially owned by persons and partnerships 
(other than another designated entity in respect of the Canadian 
service provider) that are affiliated with the Canadian service 
provider does not exceed 25% of the fair market value, at the 
particular time, of all investments in the entity. 


(4) Transfer pricing — For the purpose of section 247, where 
subsection (2) applies in respect of services provided to a person 
that is a corporation or trust or to a partnership, if the Canadian 
service provider referred to in that subsection does not deal at arm’s 
length with the promoter of the person or of the partnership, the 
service provider is deemed not to deal at arm’s length with the per- 
son or partnership. 
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History [subsec. 115.2(4)]: Subsec. 115.2(4) amended by 2002, c. 9, subsec. 35(6), 
applicable to 2002 et seq. The subsec. formerly read: 
(4) For the purpose of section 247, where subsection (2) applies to a qualified 
non-resident, if the Canadian service provider referred to in that subsection does 
not deal at arm’s length with the promoter of the qualified non-resident, the ser- 
vice provider is deemed not to deal at arm’s length with the non-resident. 
History [s. 115.2]: S. 115.2 added by 2000, c. 19, s. 21, applicable to taxation years 
that end after 1998. 
Definitions [s. 115.2]: “affiliated” — 251.1; “amount”, “annuity” — 248(1); “arm’s 
length” — 251(1); “business” — 248(1); “Canada” — 255, Interpretation Act 35(1); 
“Canadian investor’ — 115.2(1); “Canadian partnership” — 102, 248(1); “Canadian 
resource property” — 66(15), 248(1); “Canadian service provider” — 115.2(1); “cor- 
poration” — 248(1), Interpretation Act 35(1); “designated entity” — 115.2(3)(b); “des- 
ignated investment services” — 115.2(1); “disposition” — 248(1); “fair market 
value” — 115.2(3)(a); “immovable” — Quebec Civil Code art. 900-907; “individual”, 
“non-resident” — 248(1); “person”, “prescribed” — 248(1); “prescribed stock ex-— 
change” — 248(29), Reg. 3200, 3201; “promoter” — 115.2(1); “property” — 248(1); 
“province” — Interpretation Act 35(1); “qualified investment”, “qualified non-resi- | 
dent” — 115.2(1); “record” — 248(1); “resident in Canada” — 94(3)(a)(viii), 250; 
“share” — 248(1); “taxation year” —249; “timber resource property” — 13(21), 
248(1); “trust” — 104(1), 248(1), (3). 


116. (1) Disposition by non-resident person of certain pro- | 
perty — If a non-resident person proposes to dispose of any taxa- 

ble Canadian property (other than property described in subsection | 
(5.2) and excluded property) the non-resident person may, at any 
time before the disposition, send to the Minister a notice setting out 


(a) the name and address of the person to whom he proposes to 
dispose of the property (in this section referred to as the “pro- 
posed purchaser”), 


(b) a description of the property sufficient to identify it; 


(c) the estimated amount of the proceeds of disposition to be 
received by the non-resident person for the property; and 


(d) the amount of the adjusted cost base to him [the non-resident 
person] of the property at the time of the sending of the notice. 
Proposed Amendment — Section 116 not to apply to 


. mutual fund reorganization 
Letter from Dept. of Finance, February 44, 2006: See under 132.2(3). 


Related Provisions: 115.1 — Competent authority agreements under tax treaties; 
116(2) — Certificate in respect of proposed disposition; 116(3) — Notice to Minister: 
116(5) — Purchaser liable to withhold if no certificate obtained; 116(6) — Excluded 
property. ! 
History: The opening words of subsec. 116(1) amended by 2001, c. 17, subsec. 911): 
applicable after October 1, 1996. The opening words formerly read: 


would, if the non-resident person disposed of it, be taxable Canadian property of / 
that person (other than property described in subsection (5.2) and excluded pro- 


perty) the non-resident person may, at any time before the disposition, send to ~ 
the Minister a notice setting out 


: 

116. (1) Where a non-resident person proposes to dispose of any property that — 
| 

! 


The opening words of subsec. 116(1) amended by 1998, c. 19, subsec. 133(1), applica 
ble after April 26, 1995. The opening’ words formerly read: | 
116. (1) Where a non-resident person proposes to dispose of any property that _ 
would, if the non-resident person disposed of it, be taxable Canadian property of | 
that person (other than depreciable property or excluded property), the non-resi- 
dent person may, at any time before the disposition, send to the Minister a notice 
setting out 


Interpretation Bulletins: See Interpretation Bulletins and Information Circulars 
end of s. 116. 4 


Forms: T2062: Request by a non-resident of Canada for a certificate of compliant, 
related to the disposition of taxable Canadian property; T2062A: Request by a no, 
resident of Canada for a certificate of compliance related to the disposition of Canadii_ 
resource property, Canadian real property (other than capital property), Canadian tir 
ber resource property and/or depreciable taxable Canadian property; T2062A SCH | 
Disposition of Canadian resource property by non-residents. 


(2) Certificate in respect of proposed disposition — Whe 
a non-resident person who has sent to the Minister a notice und 
subsection (1) in respect of a proposed disposition of any proper: 
has 


(a) paid to the Receiver General, as or on account of tax und’ 
this Part payable by the non-resident person for the year, 25% | 


the amount, if any, by which the estimated amount set out int 
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notice in accordance with paragraph (1)(c) exceeds the amount | the Minister shall forthwith issue to the non-resident person and the 


set out in the notice in accordance with paragraph (1)(d), or purchaser a certificate in prescribed form in respect of ‘the 
(b) furnished the Minister with security acceptable to the Min- | 4isposition. 
ister in respect of the proposed disposition of the property, Related Provisions: 116(5) — Non-residents — liability of purchaser; 164(1.6) — 


as seks ; Security not to be released while al ding. 
e Minister shall forthwith issue to the non-resident person and the ne SERRE 


‘oposed purchaser a certificate in prescribed form in respect of the History: Subseaat ro amended by 2001, c. 17, subsec.'91(2) to replace the percent- 

‘oposed disposition fixing thera an ammount (in this section re- age “33 1/3%” with “25%”, applicable to taxation years that end after February 27, 
Ps ie Da are : 2000, except that, for a taxation year that ended after February 27, 2000 and before 

Tred to as the certificate limit”) equal to the estimated amount set | October 18. 2000, it shall be read as a reference to “30%”. 

it in the notice in accordance with paragraph (1)(c). Interpretation Bulletins: See Interpretation Bulletins and Information Circulars at 

slated Provisions: 116(5) — Non-residents — Liability of purchaser; 164(1.6) — end of s. 116. 

curity not to be released while appeal pending. Br : ; 

Story: Subsec. 116(2) amended by 2001, c. 17, subsec. 91(2) to replace the percent- (3) Liability of purchaser —_ Where in a taxation year a a 

> “33 1/3%” with “25%”, applicable to taxation years that end after February 27, chaser has acquired from a non-resident person any taxable Cana- 

90, except that, for a taxation year that ended after February 27, 2000 and before | dian property (other than depreciable property or excluded pro- 


tober 18, 2000, it shall be read as a reference to “30%”. perty) of the non-resident person, the purchaser, unless 
‘erpretation Bulletins: See Interpretation Bulletins and Information Circulars at (a) after reasonable inquiry the purchaser had no reason to be- 
Tof s. 116. lieve that the non-resident person was not resident in Canada, or 
) Notice to Minister — Every non-resident person who in a tax- (b) a certificate under subsection (4) has been issued to the pur- 
on year disposes of any taxable Canadian property of that person chaser by the Minister in respect of the property, 


ther than property described in subsection (5.2) and excluded pro- 
tty) shall, not later than 10 days after the disposition, send to the 
inister, by registered mail, a notice setting out 


is liable to pay, and shall remit to the Receiver General within 30 

days after the end of the month in which the purchaser acquired the 

property, as tax under this Part for the year on behalf of the non- 

(a) the name and address of the person to whom the non-resident resident person, 25% of the amount, if any, by which 

person disposed of the property (in this section referred to as the 
“purchaser’’), 


(b) a description of the property sufficient to identify it, and 


(c) a statement of the proceeds of disposition of the property and 
the amount of its adjusted cost base to the non-resident person 
immediately before the disposition, 


less the non-resident person has, at any time before the disposi- 
n, sent to the Minister a notice under subsection (1) in respect of 
y proposed disposition of that property and 


(d) the purchaser was the proposed purchaser referred to in that Related Provisions: 116(2)— Certificate in respect of proposed disposition; 


‘Notice, 116(4) — Certificate in respect of property disposed of; 116(6) — Excluded property; 

(e) the estimated amount set out in that notice in accordance 227(9) — Failure to remit tax — penalty; 227(9.3) — Interest on tax not paid; 
with paragraph (1)(c) is equal to or greater than the proceeds of 227(10.1) — Assessment; 248(7) — Mail deemed received on day mailed. 
disposition of the property, and History: Subsec. 116(5) amended by 2001, c. 17, subsec. 91(2) to replace the percent- 


‘ : ; : age “33 1/3%” with “25%”, applicable to taxation years that end after February 27, 
(f) the amount set out in that notice in accordance with para- 2000, except that, for a taxation year that ended after February 27, 2000 and before 


graph (1)(d) does not exceed the adjusted cost base to the non- | October 18, 2000. it shall be read as a reference to “30%”. 
resident person of the property immediately before the 


(c) the cost to the purchaser of the property so acquired 
exceeds 
(d) the certificate limit fixed by the certificate, if any, issued 


under subsection (2) in respect of the disposition of the property 
by the non-resident person to the purchaser, 


and is entitled to deduct or withhold from any amount paid or 
credited by the purchaser to the non-resident person or otherwise 
recover from the non-resident person any amount paid by the pur- 
chaser as such a tax. 


Interpretation Bulletins: See Interpretation Bulletins and Information Circulars at 


disposition. SGI. IG 
ated Provisions: 116(6) — Excluded property; 162(7) — Penalty for failure to 5 ; . 
1 notice; 238(1) — Offences; 248(7) — Mail deemed received on day mailed. (5.1) Gifts, etc. — If a non-resident person has disposed of or pro- 


poses to dispose of a life insurance policy in Canada, a Canadian 
resource property or a taxable Canadian property other than 


(a) excluded property, or 


tory: The opening words of subsec. 116(3) amended by 1998, c. 19, subsec. 
2), applicable after April 26, 1995. The opening words formerly read: 


116. (3) Every non-resident person who in a taxation year has made a disposition 


of any taxable Canadian property of that person (other than depreciable property (b) property that has been transferred or distributed on or after 
or excluded property) shall, not later than 10 days after the day on which the the non-resident person’s death and as a consequence thereof 
disposition was made, send to the Minister, by registered mail, a notice setting 


to any person by way of gift inter vivos or to a person with whom 
rpretation Bulletins: See Interpretation Bulletins and Information Circulars at the non-resident Beton was not dealing at arms length for no BO 
ees 116. ceeds of disposition or for proceeds of disposition less than the fair 
| ia market value of the property at the time the non-resident person so 
ms: 12062: Request by a non-resident of Canada for a certificate of compliance di ad of it sai Cae Re da UE) the 
ed to the disposition of taxable Canadian property; T2062A: Request by a non- eH of 1 or proposes to dispose oF It, as the case may be, 

lent of Canada for a certificate of compliance related to the disposition of Canadian | following rules apply: 

arce property, Canadian real property (other than capital property), Canadian tim- (c) the reference in paragraph (1)(c) to “the proceeds of disposi- 
‘source property and/or depreciable taxable Canadian property; T2062A SCH 1: tion to be received by the non-resident person for the property” 
ee ee enn shall be read as a reference to “the fair market value of the pro- 


out 


Certificate in respect of property disposed of — Where perty at the time the non-resident person proposes to dispose of 
on-resident person who has sent to the Minister a notice under ite 

section (3) in respect of a disposition of any property has (d) the references in subsections (3) and (4) to “the proceeds of 
/a) paid to the Receiver General, as or on account of tax under disposition of the property” shall be read as references to “the 
his Part payable by the non-resident person for the year, 25% of fair market value of the property immediately before the 
he amount, if any, by which the proceeds of disposition of the disposition”, 

sroperty exceed the adjusted cost base to the non-resident per- (e) the references in subsection (5) to “the cost to the purchaser 
son of the property immediately before the disposition, or of the property so acquired” shall be read as references to “the 
b) furnished the Minister with security acceptable to the Min- fair market value of the property at the time it was so acquired”, 
'Ster in respect of the disposition of the property, and 
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(f) the reference in subsection (5.3) to “the amount payable by 
the taxpayer for the property so acquired” shall be read as a ref- 
erence to “the fair market value of the property at the time it was 
so acquired”. 

Related Provisions: |16(6) — Excluded property. 

History: The opening words of subsec. 116(5.1) amended by 2001, c. 17, subsec. 

91(3), applicable after October 1, 1996. The opening words formerly read: 


(5.1) Idem — Where a non-resident person has disposed of or proposes to dis- 
pose of a life insurance policy in Canada, a Canadian resource property or any 
property that is or would, if the non-resident person disposed of it, be taxable 
Canadian property of the non-resident person other than 
Interpretation Bulletins: IT-150R2: Taxable Canadian property — acquisition from 
a non-resident of certain property on death or mortgage foreclosure or by virtue of a 
deemed disposition (archived). See also Interpretation Bulletins and Information Circu- 
lars at end of s. 116. 
Forms: T2062B: Notice of dispositions of life insurance policies in Canada by a non- 
resident: T2062B SCH 1: Certification and remittance notice. 


(5.2) Certificates for dispositions — If a non-resident person 
has, in respect of a disposition or proposed disposition to a taxpayer 
in a taxation year of property (other than excluded property) that is 
a life insurance policy in Canada, a Canadian resource property, a 
property (other than capital property ) that is real property situated in 
Canada, a timber resource property, depreciable property that is a 
taxable Canadian property or any interest in or option in respect of a 
property to which this subsection applies (whether or not that pro- 
perty exists), 

__ Proposed Amendment — 116 


ed property) 


perty exists), 0° | 
Application: The July 18. 2005 draft legislation (Part 2- 
104(1), will amend the opening words of subsec. 116(5.2) to r 

ble after December 23, 1998. 7 oe . 
Technical Notes: Section | 16 sets out rules that apply when a non-resident person — 
disposes of any of certain types of property. Subsection 116(5.2) allows non-resi- 

dent vendor to obtain what is commonly known as a “clearance certificate” in respect 

of the disposition or proposed disposition of, among other things, depreciable pro- 
perty that is a taxable Canadian property. Subsection 116(5.2) is amended to ine ude 
among the types of property to which it applies eligible capital property tha 


technical), subsec. : 
as above, applic 


a 
taxable Canadian property. This amendment applies after December 23, 1998. which 


) first in- 


subsection 248 
business in Canad 


is when the definition “taxable Canadian property” 


cluded eligible capital property used in carrying on a 
(a) paid to the Receiver General, as or on account of tax under 
this Part payable by the non-resident person for the year, such 
amount as is acceptable to the Minister in respect of the disposi- 
tion or proposed disposition of the property, or 


(b) furnished the Minister with security acceptable to the Min- 
ister in respect of the disposition or proposed disposition of the 
property, 
the Minister shall forthwith issue to, the non-resident person and to 
the taxpayer a certificate in prescribed form in respect of the dispo- 
sition or proposed disposition fixing therein an amount equal to the 
proceeds of disposition, proposed proceeds of disposition or such 
other amount as is reasonable in the circumstances. 
Related Provisions: 116(5.1), (5.3) — Liability of purchaser; 164(1.6) — Security 
not to be released while appeal pending; 248(4) — Interest in real property. 
History: The opening words of subsec. 116(5.2) amended by 2001, c. 17, subsec. 
91(4), applicable after October 1, 1996. The opening words formerly read: 
(5.2) Where a non-resident person has, in respect of a disposition or proposed 


disposition to a taxpayer in a taxation year of property (other than excluded pro- 
perty) that is a life insurance policy in Canada, a Canadian resource property, a 


Income Tax Act, Part I 


timber resource property, depreciable property that is or would, if the non-resi- 
dent person disposed of it, be a taxable Canadian property of the non-resident 
person or any interest in, or option in respect of, a property to which this subsec- 
tion applies (whether or not the property exists), 


The opening words of subsec. 116(5.2) amended by 1998, c. 19, subsec. 133(3), appli- | 
cable to dispositions that occur after 1996. The opening words formerly read: 


J 
ti 


116. (5.2) Where a non-resident person has, in respect of a disposition or pro- 
posed disposition to a taxpayer in a taxation year of a life insurance policy in c 
Canada of the non-resident person, a Canadian resource property of the non- | 
resident person, a property (other than capital property) that is real property situ- © 
ated in Canada of the non-resident person (including any interest therein or op-_ 
tion in respect thereof, whether or not the property is in existence), a timber 
resource property of the non-resident person or any interest therein or option in 
respect thereof, or depreciable property that is or would, if the non-resident per- 
son disposed of it, be a taxable Canadian property of the non-resident person, 


That portion of subsec. 116(5.2) preceding para. (a) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), s. 87, applicable to dispositions occurring after February 20, 1990, other | 
than dispositions pursuant to agreements in writing entered into before February One) 
1990. That portion formerly read: 


(5.2) Where a non-resident person has, in respect of a disposition or proposed 
disposition to a taxpayer in a taxation year of a life insurance policy in Canada of 
the non-resident person, a Canadian resource property of the non-resident person 
or depreciable property that is or would, if the non-resident person disposed of it, 
be taxable Canadian property of the non-resident person, 


| 


Interpretation Bulletins: See Interpretation Bulletins and Information Circulars 
end of s. 116. 


(5.3) Liability of purchaser in certain cases — Where in a 
taxation year a taxpayer has acquired from a non-resident person 
property referred to in subsection (5.2), 
(a) the taxpayer, unless after reasonable inquiry the taxpayer had 

no reason to believe that the non-resident person was not resi- 
dent in Canada, is liable to pay, as tax under this Part for the 
year on behalf of the non-resident person, 50% of the amount, if 
any, by which | 

(i) the amount payable by the taxpayer for the property sc’ 
acquired 


at 


exceeds 
(ii) the amount fixed in the certificate, if any, issued unde: 
subsection (5.2) in respect of the disposition of the property 
by the non-resident person to the taxpayer 


and is entitled to deduct or withhold from any amount paid 0° 
credited by the taxpayer to the non-resident person or to other 
wise recover from the non-resident person any amount paid by 
the taxpayer as such a tax; and 


(b) the taxpayer shall, within 30 days after the end of the mont! 
in which the taxpayer acquired the property, remit to the Re 
ceiver General the tax for which the taxpayer is liable under par 


agraph (a). 
Related Provisions: 227(9) — Failure to remit tax — penalty, 227(9.3) — Intere” 
on tax not paid; 227(10.1) — Assessment, 248(7) — Mail deemed received on de. 
mailed. | 
Interpretation Bulletins: See Interpretation Bulletins and Information Circulars — 


end of s. 116. 


(5.4) Presumption — Where there has been a disposition by j 
non-resident of a life insurance policy in Canada by virtue of sul, 
section 148(2) or any of paragraphs (a) to (c) and (e) of the defin: 
tion “disposition” in subsection 148(9), the insurer under the polic 
shall, for the purposes of subsections (5.2) and (5.3) be deemed * 
be the taxpayer who acquired the property for an amount equal 
the proceeds of disposition as determined under section 148. | 
Interpretation Bulletins: See Interpretation Bulletins and Information Circulars . 
end of s. 116. 1 


(6) Definition of “excluded property” — For the purposes 


this section, “excluded property” of a non-resident person mean’ 


(a) a property that is a taxable Canadian property solely becau, 
a provision of this Act deems it to be a taxable Canadi | 
property; | 
(a.1) a property (other than real property situated in Canada: 


property (other than capital property) that is real property situated in Canada, a 


Canadian resource property or a timber resource property) that 


( 
4 
} 
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described in an inventory of a business carried on in Canada by 
ee person: 


Proposed Amendment — 11 6(6)(a.1) 


Application: The July 18, 2005 draft legislation (Part 3 Bidens Sifsec. 
35(1), will amend para. 116(6)(a.1) by substituting “real or imovabie ies for 
teal property”, to come into force on Royal Assent. 


‘echnical Notes: See under 12(4). 


| 


(b) a share of a class of shares of the capital stock of a corpora- 
tion that is listed on a prescribed stock exchange; 


(c) a unit of a mutual fund trust; 


(d) a bond, debenture, bill, note, mortgage, hypothecary claim or 
similar obligation; 
(e) property of a non-resident insurer that 


(i) is licensed or otherwise authorized under the laws of Can- 
ada or a province to carry on an insurance business in Can- 
ada; and 


(ii) carries on an insurance business, within the meaning of 
subsection 138(1) of the Act, in Canada: 


| (f) property of an authorized foreign bank that is used or held in 
_ the course of the bank’s Canadian oe BUSINES, 


(f) property of an authorized foreign bank that ca Ae 
os panking: business, 
05 ‘draft Jenisiaeon ‘(Part 2 as bles. 

4(2), will amend para, 66) ) read as above, applicable atter_ June 27, 1999. y 


nical Notes: Paragraph 116 (f) currently treats as an excluded propery any ; 
perty of an authorized f 0 
king business” (defined 


a Co- 


writing in reply to. your letter of cone 24, 2001, remade ie conversion 
of foreign bank branches, particularly subsection 142, 18} 
2(1)(b)(vii) of the Income Tax Act, as well as your letter of 
arding the application of section 116 of the Act where an au’ 
sposes - its S Property toa Canadian pide. 


from an authorized foreign ‘iat to asians if the 
s Canadian banking business, and thus was an “excluded 
16 such that the transaction would have no withholding 01 : 
you request that the purchaser be exempt from the withholding obligation | in a 
similar to the telief Proposed for the purposes. of Part AUL 


nderstand the diffi ‘culty facing ‘purchasers and, as a result, are repared. to rec- . 
mend amendments to alleviate fe compliance burden of purchasers ; acquiring tax- 

e Canadian properties from an authorized foreign bank similar to the relief availa- 
to qualified non-resident insurance corporations described in Regulation 810. 


salso Our intention to recommend that the above-noted changes be effective after 
ie 27, 1999, coinciding with the other aspects of the taxation tules of authorized 
\ eign bank. While I can offer 1 no assurance that the Minister will accept our recom- 

ions, we expect that measures’ along the lines I have described will be in- 
/ded in the next package of draft i income tax technical amendments. , 


ya 


“ust that the above will satisfy your requirements, 
s sincerely, ) S 
Brian Ernewein, Director, Tax Legislation Division, Tax Policy Branch ae 
iter from Dept. of Finance, July 13, 2001: See under 212(13.3). 


(g) an option in respect of property referred to in’ any of 
Paragraphs (a) to (f) whether or not such property is in exis- 
» tence; and 


- (h) an interest in property referred to in any of paragraphs (a) to 


ie 


Proposed Amendment — 116(6)(h) 


: Hc ion: The July 18, 2005 draft legislation (Part 3— bijuralism), subsec. 
2), will amend para. 116(6)(h) by substituting “an interest, or for civil law a right,” 
“an interest”, to come into force on Royal Assent. 
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Technical Notes: See under 12(4). 


Related Provisions: 55(6) — Reorganization share deemed listed on prescribed 
stock exchange for purposes of 116(6); 87(10) — New share issued on amalgamation 
of public corporation deemed to be listed on prescribed stock exchange. 
History: Paras. 116(6)(a) and (b) amended, and para. (a.1) added, by 7001, c. 17, sub- 
sec. 91(5), paras. (a) and (a.1) applicable after October 1, 1996 and para. (b). applicable 
after, June 27, 1999. Paras. 116(6)(a) and (b) formerly read: 

(a) property described in subparagraph 115(1)(b)(xii); 


(b) a share of a class. of the capital.stock of a corporation that is listed on a 
prescribed stock exchange, or an interest in the share; 


Para. 116(6)(d) amended by the said c. 17, s. 212, to add the words ‘ ‘hypothecary 
claim”, in force on June 14, 2001. 


Para. 116(6)(e) amended, and paras. (f) to (h) added, by the said c. 17, subsec. 91(6), 
applicable after June 27, 1999. Para. (e) formerly read: 
(e) any other property that is prescribed to be excluded property. 


Paras. 116(6)(a) and (b) amended by 1998, c. 19, subsec. 133(4), applicable after April 
26, 1995, except in respect of the disposition of a property before 1996 


(a) to a person who was obliged on April 26, 1995 to acquire the property pursuant 
to the terms of an agreement in writing made on or before that day (and, for the 
purpose of this paragraph, a person shall be considered not to be obliged to acquire 
property where the person can be excused from the obligation if there is a change 
to the Act or if there is an adverse assessment under the Act); or 


(b) pursuant to a prospectus or similar document filed with the relevant securities 
authority before April 27, 1995. 


ea 116(6)(a) and (b) formerly read; 

(a) property described in subparagraph 115(1)(b)(ix); 

(b) a share of the capital stock of a public corporation, or an interest therein: 
Regulations: 810 [to be repealed] (property prescribed to be excluded property); 
3200, 3201 (prescribed. stock exchanges). 


(7) Application of subsec. 138(12) — The definitions in sub- 
section 138(12) apply to this section. 


Origin of subsec. 116(7): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
opening words of subsec. 138(12)). 


Selected Cases [s. 116]: Merlis Investments Ltd. vy. MNR, PAGO posh CTOs sy7/ 
(FCTD) (Minister sought to apply provision to taxpayers not party to transaction). 

Definitions [s. 116]: “adjusted cost base” — 54, 248(1) 
eign bank”, “bank”, “business” — 248(1); 
“Canadian banking business” — 248(1); 


“amount”, “authorized for- 
“Canada” — 255, Interpretation Act 35(1); 
“Canadian resource property’ — 66(15), 
248(1); “capital property” —54, 248(1); “class of shares” — 248(6); “consequence 
thereof’ — 248(8); “depreciable property” — 13(21), 248(1): “disposition” — 248(1); 
“eligible capital property” — 54, 248(1); “excluded property” — 116(6); “immov- 
able” — Quebec Civil Code art. 900-907; “insurer” — 248(1); “interest” in real pro- 
perty — 248(4); “life insurance policy in Canada” — 138(12), 248(1); “listed” — 
87(10); “Minister” — 248(1); “ (6)-(7), 132.2(1)(q) [to be re- 
pealed], 132.2(3)(n) [draft], 248(1); “non-resident”, “person”, “prescribed” — 248(1); 
“prescribed stock exchange” — 248(29), Reg. 3200, 3201; “property” — 248(1): 
“province” — Interpretation Act 35(1); “public corporation” — 89(1), 248(1): “resi- 
dent in Canada” — 250; “taxable Canadian property” — 248(1); “taxation year’ — 
249, 250.1(a); “taxpayer”, “timber resource property” — 248(1). See also 116(7). 
Interpretation Bulletins [s. 116]: IT-150R2: Acquisition from non-resident of 
certain property on death or mortgage foreclosure or by virtue of a deemed disposition 
(archived); IT-474R: Amalgamations of Canadian corporations. 


Information Circulars [s. 116]: 72-17R5: Procedures concerning the disposition of 
taxable Canadian property by non-residents of Canada — section 116. 


DIVISION E — COMPUTATION OF TAX 


Subdivision a — Rules Applicable to 
Individuals 


117. (1) Tax payable under this Part — For the purposes of this 
Division, except section 120 (other than subparagraph (a)(ii) of the 
definition “tax otherwise payable under this Part” in subsection 
120(4)), tax payable under this Part, tax otherwise payable under 
this Part and tax under this Part shall be computed ‘as if this Part 
were read without reference to Division E.1. 
History: Subsec. 117(1) amended by 2000, c. 19, subsec. 22(1), applicable to 1998 er 
seq. except that, in its application to the 1998 and 1999 taxation years, the reference to 
“subparagraph (a)(i1)” shall be read as a reference to “paragraph (b)”. The subsec. for- 
merly read: 
(1) For the purposes of this Division, except section 120 (other than paragraph 
(b) of the definition “tax otherwise payable under this Part” in subsection 120(4)) 


S. 117(1) Income Tax Act, Part I, Division E 


and section 120.1 (other than subsection 120.1(2)), tax payable under this Part, 
tax otherwise payable under this Part and tax under this Part shall be computed 
as if this Part were read without reference to Division E.1. 


(2) Rates for taxation years after 2006 [applicable to 2007 
et seq.] — The tax payable under this Part by an individual on the 
individual’s taxable income or taxable income earned in Canada, as 
the case may be (in this subdivision referred to as the “amount taxa- 
ble”) for a taxation year is 


(a) 15.5% of the amount taxable, if the amount taxable is equal 
to or less than the amount determined for the taxation year in 
respect of $36,378!4; 


(b) if the amount taxable is greater than the amount determined 
for the year in respect of $36,378!4 and is equal to or less than 
the amount determined for the year in respect of $72,756!4, the 
amount determined in respect of the taxation year under para- 
graph (a) plus 22% of the amount by which the amount taxable 
exceeds the amount determined in respect of $36,378!4 for the 
year; 

(c) if the amount taxable is greater than the amount determined 
for the year in respect of $72,756!4, but is equal to or less than 
the amount determined for the year in respect of $118,825!4, the 
total of the amounts determined in respect of the taxation year 
under paragraphs (a) and (b) plus 26% of the amount by which 
the amount taxable exceeds the amount determined in respect of 
$72,756!4; and 


(d) if the amount taxable is greater than the amount that would 
be determined for the year in respect of $1 18,825!4, the total of 
the amounts determined in respect of the taxation year under 
paragraphs (a), (b) and (c) plus 29% of the amount by which the 
amount taxable exceeds the amount determined in respect of 
$118,82514, 
Related Provisions: 117(1) — Minimum tax to be ignored for purposes of 117(2); 
117(3) — Minimum thresholds for 2004; 117. 1(1) — Indexing for inflation; 120(2) — 
Rate reduction for residents of Quebec; 122 — Top rate of tax payable by inter vivos 
trust: 127.5 — Minimum tax; 180.2 — “Clawback” tax on old age security. 
History: Subsec. 117(2) amended by 2006, c. 4, subsec. 58(3), applicable to 2007 er 
seq. \t formerly read: 
(2) Rates for the 2006 taxation year — The tax payable under this Part by an 
individual on the individual’s taxable income or taxable income earned in Can- 
ada, as the case may be (in this subdivision referred to as the ‘‘amount taxable’’) 
for the 2006 taxation year is 


(a) 15.25% of the amount taxable, if the amount taxable is equal to or less 


Subsec. 117(2) amended by 2006, c. 4, subsec. 58(1), applicable to 2005. It formerly 


read: 
(2) Rates for years after 2000 — The tax payable under this Part by an indivi- 
dual on the individual’s taxable income or taxable income earned in Canada, as 
the case may be, (in this subdivision referred to as the “amount taxable”) for a 
taxation year 1s 
(a) 16% of the amount taxable, if the amount taxable does not exceed 
$30,754; 
(b) $4,921 plus 22% of the amount by which the amount taxable exceeds 
$30,754, if the amount taxable exceeds $30,754 and does not exceed 
$61,509; 
(b.1) $11,687 plus 26% of the amount by which the amount taxable exceeds 
$61,509, if the amount taxable exceeds $61,509 and does not exceed 
$100,000; and 
(c) $21,695 plus 29% of the amount by which the amount taxable exceeds 
$100,000, if the amount taxable exceeds $100,000. 


Subsec. 117(2) amended by 2001, c. 17, subsec. 92(2), applicable to 2001 et seg. Sub- 


sec. 117(2) formerly read: 
(2) Rate for 2000 — The tax payable under this Part by an individual on the 
individual’s taxable income or taxable income earned in Canada, as the case may 
be, (in this subdivision referred to as the “amount taxable’’) for the 2000 taxation 
year 1s 
(a) 17% of the amount taxable, if the amount taxable does not exceed 
$30,004; 
(b) $5,101 plus 25% of the amount by which the amount taxable exceeds 
$30,004, if the amount taxable exceeds $30,004 and does not exceed 
$60,009; and 
(c) $12,602 plus 29% of the amount by which the amount taxable exceeds 
$60,009, if the amount taxable exceeds $60,009. 


Subsec. 117(2) amended by 2001, c. 17, subsec. 92(1), applicable to the 2000 taxation 


year. Subsec. 117(2) formerly read: 


(2) 1988 and subsequent taxation years rates — The tax payable under this 
Part by an individual on the individual’s taxable income or taxable income 
earned in Canada, as the case may be, (in this subdivision referred to as the 
“amount taxable”) for the 1988 and subsequent taxation years is 


(a) 17% of the amount taxable if the amount taxable does not exceed 
$27,500;!5 


(b) $4,675!5 plus 26% of the amount by which the amount taxable exceeds 


$27,500!5 if the amount taxable exceeds $27,500!5 and does not exceed — 


$55,000!5:; and 


(c) $1 1,82515 plus 29% of the amount by which the amount taxable exceeds | 


$55,000. !5 


Selected Cases: Guillemette v. R., [1997] 3 C.T.C. 2797 (TCC) (Progressive ta 


rates not unconstitutional). 


than $36,378; Interpretation Bulletins: IT-406R2: Tax payable by an inter vivos trust, IT-513k 
Personal tax credits; IT-515R2: Education tax credit; IT-516R2: Tuition tax credit; 17, 
519R2: Medical expense and disability tax credits and attendant care expens 
deduction. 


(b) $5,548 plus 22% of the amount by which the amount taxable exceeds 
$36,378, if the amount taxable is greater than $36,378 and is equal to or less 
than $72,756; 

(c) $13,551 plus 26% of the amount by which the amount taxable exceeds (3) Minimum thresholds for 2004 — Each of the amounts ¢ 
$72,756, if the amount taxable is greater than $72,756 and is equal to or less $30,754, $61,509 and $100,000 referred to in subsection (2) 3 
than $118,285; and deemed, for the purposes of applying subsection (2) to the 2004 tar 


(d) $25,388 plus 29% of the amount by which the amount taxable exceeds 
$118,285, if the amount taxable is greater than $118,285. 
Subsec. 117(2) amended by 2006, c. 4, subsec. 58(2), applicable to 2006. It formerly 
read; 
(2) Rates for the 2005 taxation year — The tax payable under this Part by an 
individual on the individual’s taxable income or taxable income earned in Can- 
ada, as the case may be (in this subdivision referred to as the “amount taxable”) 
for the 2005 taxation year is 


(a) 15% of the amount taxable, if the amount taxable is equal to or less than 
$35,595; 


(b) $5,339 plus 22% of the amount by which the amount taxable exceeds 
$35,595, if the amount taxable is greater than $35,595 and is equal to or less 
than $71,190; 


(c) $13,170 plus 26% of the amount by which the amount taxable exceeds 
$71,190, if the amount taxable is greater than $71,190 and is equal to or less 
than $115,739; and 


(d) $24,753 plus 29% of the amount by which the amount taxable exceeds 
$115,739, if the amount taxable is greater than $115,739. 


a 


14tndexed by 117.1 after 2005 — ed. 
I5tndexed by s. 117.1 after 1988 — ed. 


ation year, to be the greater of 
(a) the amount that would be used for the 2004 taxation year 
this section were read without reference to this subsection, an 
(b) in the case of 
(i) the amount of $30,754, $35,000, 
(ii) the amount of $61,509, $70,000, and 
(iii) the amount of $100,000, $113,804. 
History: Subsec. 117(3) added by 2001, c. 17, subsec. 92(2), applicable to 2001 et 


Note re Provincial Income Tax: In addition to the tax under Part I of the fede 
Act, as above, an individual who resides in or has income earned in any of the pr¢ 
inces is also subject to provincial income tax. Except for Quebec, which collects 
own tax on separate income tax returns, each other province imposes a tax that is ‘ 


pressed as a percentage of the tax otherwise payable under Part I of the federal Act ¢: 
is collected for the province by the federal government on a joint tax return. For ra) 


and surtaxes see introductory pages. 


(4)-(5.2) [Repealed under former Act] 
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(6) [Repealed] 


History: Subsec. 117(6) repealed by 2000, c. 19, subsec. 22(2), applicable to 1998 et 
seg. The subsec. formerly read: 


(6) Special table — An individual (other than an individual of a prescribed 
class) whose amount taxable for a taxation year does not exceed a prescribed 
amount may use a table prepared for that year in accordance with prescribed 
rules in computing the amount of the individual’s tax payable under Part I.1 and 
the amount that, but for prescribed provisions of this Act, would be the indivi- 
dual’s tax payable under this Part for the year. 


(7) [Repealed] 


History: Subsec. 117(7) repealed by 1994, c. 7, Sch. VII (1992, c. 48), s. 6, applicable 
0 1993 et seq. Subsec. (7) formerly read: 


(7) Notch provision — Where the tax otherwise payable under this Part for a 
taxation year by an individual is greater than the total of 


(a) the tax that would be so payable if, in computing the individual’s tax 
payable under this Part for the year, the individual could deduct under sec- 
tion 118.2 payments described in that section made in respect of a person 
who, had the person’s income for the year been nil, would have been a de- 
pendant in respect of whom the individual could have deducted an amount 
under section 118 in computing the individual’s tax payable under this Part 
for the year; and 


(b) 68% of the amount by which the income for the year of the person re- 
ferred to in paragraph (a) exceeds $6,000!5, 


the tax otherwise payable under this Part for the year may be reduced to that 
total. 


Jefinitions [s. 117]: “amount” — 248(1); “amount taxable” — 117(2); “individual”, 
person”, “prescribed” — 248(1); “tax payable” — 117(1), 248(2); “taxable in- 
some” — 2(2), 248(1); “taxable income earned in Canada” — 115(1), 248(1); “taxa- 
ion year” — 249; “taxpayer” — 248(1). 


Annual Adjustment of Deductions and Other Amounts 


(17.1 (1) Annual adjustment (indexing) — Each of the 
mounts expressed in dollars in subsection 117(2), the description 
Mf B in subsection 118(1), subsections 118(2) and 118.01(2), the 
lescriptions of C and F in subsection 118.2(1), subsections 
18.3(1), 122.5(3) and 122.51(1) and (2) and Part 1.2 in relation to 
ax payable under this Part or Part [.2 for a taxation year shall be 
\djusted so that the amount to be used under those provisions for 
he year is the total of 


(a) the amount that would, but for subsection (3), be the amount 
to be used under those provisions for the preceding taxation 
year, and 


(b) the product obtained by multiplying 
(i) the amount referred to in paragraph (a) 

by 
(ii) the amount, adjusted in such manner as may be pre- 
scribed and rounded to the nearest one-thousandth, or, where 
the result obtained is equidistant from two consecutive one- 


thousandths, to the higher thereof, that is determined by the 
formula 


a 
B 


where 


A is the Consumer Price Index for the 12 month period that 
ended on September 30 next before that year, and 


B is the Consumer Price Index for the 12 month period im- 
mediately preceding the period mentioned in the descrip- 
tion of A. 
elated Provisions: | 17(1.1) — Indexing of specific amounts; 122.5(3.1) — Index- 
ig of GST Credit amounts: 122.61(5) — Indexing of Child Tax Benefit; 257 — 
mula cannot calculate to less than zero. 
istory: The opening words of subsec. 117.1(1) amended to replace “subsection 


(8(2) ” with “subsections 118(2) and 118.01(2)”, by 2006, c. 4, s. 59, applicable to 
106 et seq. 


eS 
"Indexed by s. 117.1 after 1988 — ed. 
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The opening words of subsec. 117.1(1) amended by 2005, c. 19, s, 22, applicable to 
2004 et seq. The opening words formerly read: 


(1) Each of the amounts expressed in dollars in subsection 117(2), the descrip- 
tion of B in subsection 118(1), subsections 118(2), 118.2(1), 118.3(1), 122.5) 
and 122.51(1) and (2) and Part I.2 in relation to tax payable under this Part or 
Part I.2 for a taxation year shall be adjusted so that the amount tc be used under 
those provisions for the year is the total of 


The portion of subsec. 117.1(1) before subpara. (d)(ii) amended by 2000, c. 19, subsec. 
23(1), applicable to 2001 et seg. The portion formerly read: 
117.1 (1) Each of 
(a) the amount of $6,456 referred to in clause (a)(ii)(B) of the definition 
“preferred beneficiary” in subsection 108(1) in relation to a beneficiary’s 


income (computed without reference to subsection 104(14)) for a taxation 
year, 


(b) the amounts expressed in dollars in subsection 117(2), paragraphs (b.1) 
to (d) of the description of B in subsection 118(1), subsections 118(2), 
118.2(1) and 118.3(1) and Part [.2 in relation to tax payable under this Part 
or Part I.2 for a taxation year, 


(b.1) the amounts of $5,000 and $6,000 referred to in subsection (2) and 
paragraphs (a) and (b) of the description of B in subsection 118(1) in relation 
to tax payable under this Part for a taxation year, and 


(b.2) the amounts expressed in dollars in subsections 122.5(3) and 122.51(1) 
and (2) in relation to tax payable under this Part for a taxation year 


shall be adjusted so that the amount to be used under those provisions for the 
year is the total of 


(c) the amount that would, but for subsection (3), be the amount to be used 
under those provisions for the immediately preceding taxation year, and 


(d) the product obtained by multiplying 
(i) the amount referred to in paragraph (c) 
by 


The formula in subsec. 117.1(1) amended by 2000, ¢. 14, subsec. 37(1), applicable to 
2000 et seg. It formerly read: 


— 1.03 


wD |S 


Para. 117.1(1)(b) amended by 1999, c. 22, s. 30, applicable 


(a) to 2000 et seq. for amounts referred to in para. (b.1) of the description of B in 
subsec. 118(1) as amended: and 


(b) to 1999 e¢ seq. for amounts referred to in para. (c.1) of the description of B in 
subsec. 118(1) as amended. 


The para. formerly read: 


(b) the amounts expressed in dollars in subsection 117(2), paragraphs (c) and (d) 
of the description of B in subsection 118(1), subsections 118(2), 118.2(1) and 
118.3(1) and Part I.2 in relation to tax payable under this Part or Part 1.2 for a 
taxation year, 


The portion of subsec. 117.1(1) before para. (c) amended by 1998, c. 19, s. 21, applica- 
ble to 1997 et seg. except that, in applying para. 117.1(1)(b.2) to the 1997 taxation 
year, the reference in that paragraph to “subsections 122.5(3) and 122.51(1) and (2)” 
shall be read as “subsection 122.5(3)”. The portion formerly read: 


117.1 (1) Each of 


(a) the amounts of $5,000 and $6,000 referred to in subsection (2) and 
paragraphs (a) and (b) of the description of B in subsection 118(1), 


(a.1) the amounts expressed in dollars in subsection 122.5(3), and 


(b) the amounts expressed in dollars in subsection 117(2), paragraphs (c) and 
(d) of the description of B in subsection 118(1), subsections 118(2), 118.2(1) 
and 118.3(1) and Part 1.2 


shall be adjusted, for each taxation year after 1996 for amounts referred to in 
paragraph (d) of the description of B in subsection 118(1), for each taxation year 
after 1990 for amounts referred to in subsection 122.5(3) and for each taxation 
year after 1988 in any other case, so that the amount to be used under those 
provisions for the year is an amount equal to the total of 


Subsec. 21(3) of 1998, c. 19 provides that for the purpose of para. 117.1(1)(c), the 
amount to be used under cl. (a)(ii)(B) of the definition “preferred beneficiary” in sub- 
sec. 108(1), as amended, in relation to income for the 1996 taxation year is deemed to 
be $6,456. 

Para. 117.1(1)(a) amended by 1997, c. 25, subsec. 24(1), to substitute “paragraphs (a) 
and (b) of the description of B in subsection 118(1)” for “paragraphs 118(1)(a) and 
(b)”, applicable April 25, 1997. 

The portion of subsec. 117.1(1) between paras. (b) and (c) amended by 1997, c. 25, 
subsec. 24(2), applicable to 1996 et seg. This portion formerly read: 
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shall be adjusted, for each taxation ‘year after 1990 for amounts referred to in 
subsection 122.5(3) and for each taxation year after 1988 in any other case, so 
that the amount to be used under those provisions for the year is an amount equal 
to the total of 
Para. 117.1(1)(b) amended by 1996, c. 21, s.'22, applicable to 1996 et seg. The para. 
formerly read: 
(b) the amounts expressed in dollars in subsection 117(2), paragraphs 118(1)(c) 
and (d) and subsections 118(2), 118.2(1), 118.3(1) and 180.2(1) 


interpretation Bulletins: IT-406R2: Tax payable by an inter vivos trust. 


(1.1) Adjustment of certain amounts — Notwithstanding any 
other provision of this section, for the purpose of making the adjust- 
ment provided under subsection (1) for the 2000 taxation year, the 
amounts used for the 1999 taxation year 


(a) in respect of the amounts of $6,000, $5,000 and $500 re- 
ferred to in paragraphs (a), (b) and (c) of the description of B in 
subsection 118(1) and the amount of $625 referred to in subpar- 
agraph 180.2(4)(a)(ii) are deemed to be $7,131, $6,055, $606 
and $665, respectively; and 
(b) in respect of the amounts of $6,456 and $4,103 referred to in 
paragraph (d) of the description of B in subsection 118(1) are 
deemed to be $7,131 and $4,778, respectively. 

Related Provisions: 122.5(3.1) — Indexing of GST Credit amounts. 

History: Subsec. 117.1(1.1) added by 2000, c. 14, subsec. 37(2), applicable to the 

2000 taxation year. 


(2) Idem — [Repealed] 

History: Subsec. 117.1(2) repealed by 2000, c..19, subsec. 23(2), applicable to 1999 et 

seg. The subsec. formerly read: 
(2) Idem — The amount of $500 referred to in subparagraphs (a)(ii) and (b)(v) 
of the description of B in subsection 118(1) shall be adjusted for each taxation 
year after 1988 so that the amount to be used under those subparagraphs for the 
year is the amount determined by the formula 


Income Tax Act, Part I, Division E 


\ 
7 ($6,000! - $5,000!> ) 


' Subsec. 117.1(2) amended by 1997, c. 25, subsec. 24(3), to substitute “subparagraphs 


(a)(ii) and (b)(iv) of the description of B in subsection 118(1)” for “subparagraphs 
118(1)(a)(di) and (b)(ivy’, applicable April 25, 1997.°) 

Para. 117.1(1)(b) amended by 1994, c. 7, Sch. VII (1992, c. 48), s. 7, to delete refer- 
ence to subsecs. 117(7), 122.2(1) and 164.1(1), applicable to 1993 et seq. 


(3) Rounding — Where an amount referred to in this section, 
when adjusted as provided in this section, is not a multiple of one 
dollar, it shall be rounded to the nearest multiple of one dollar or, 
where it is equidistant from two such consecutive multiples, to the 
higher thereof. 


(4) Consumer Price Index — In this section, the Consumer 
Price Index for any 12 month period is the result arrived at by 
(a) aggregating the Consumer Price Index for Canada, as pub- 
lished by Statistics Canada under the authority of the Statistics 
Act, adjusted in such manner as is prescribed, for each month in 
that period, 
(b) dividing the aggregate obtained under paragraph (a) by 
twelve; and 
(c) rounding the result obtained under paragraph (b) to the near- 
est one-thousandth or, where the result obtained is equidistant 
from two consecutive one-thousandths, to the higher thereof. 
History: Para. 117.1(4)(a) amended by 2000, c. 14, subsec. 37(3), applicable to’ 2000 
et seq. The para. formerly read: 


(a) aggregating the Consumer Price Index, as published by Statistics Canada 
under the authority of the Statistics Act, adjusted in such manner as may be pre- 
scribed, for each month in that period; : 


(5)-(8) [Repealed under former Act] 


INDEXED PERSONAL TAX CREDITS (see introductory pages for more details) 


1996-98 1999 2000 2001 2002 2003 2004 2005 2006. 
Indexing factor from previous year 1.000 1,000 1.014 1.025 1.030 1.016 1.033 1.017 1.022: 
118(1)B(c): basic personal credit $1,098 $1,155" $1,229 $1,186 $1,221 $1,241 $1,282 $1,297 $1,348 
118(1)B(a), (b): spousal/partner and wholly depen- 915 972 1,044 1,007 1,037 1,054 1,089 1,102 1,144 
dent person 
— income limit 538 572 614 629 648 659 680 735 751 
under 18 and infirm 500 560 577 586 605 577 600 
118(1)B(d): 18 and over and infirm 400 400 406 560. 577 586 605 577 600 
— income limit 4,103 4,103 4,845 4,966 S115 5,197 5,368 5,460 5,580 
118(2): age 65 or older (low-income only, since 592 592 600 579 596 606 626 597 620 
1994) 
118(3): maximum pension credit 170 170 170 160 160 160 160 150 305 
118.3(1): disability credit 720 720 730 960 989 1,005 1,038 989 1,028 
118(1)B(c.1): caregiver 400 406 560 SH 586 605 myif/ 600 
118.01(2): maximum adoption expenses credit 1,500 1,525 
118.2(1): medical expense credit — income thresh- 1,614 1,614 1,637 1,678 1,728 1,755 1,813 1,844 1,885 
old 
180.2(1): OAS/family allowance clawback — in- 53,215 53,215 53,960 55,309 56,968 57,879 59,789 60,806 62,144 
come threshold 
180.2(4): OAS monthly grind-down 665 665 675 691 Have 723 747 760 771 


INDEXED FEDERAL TAX RATES FOR INDIVIDUALS 


1988 Income Tax Rate Schedule 
Tax 
17% 


Taxable Income 
$27,500 or less 
In excess of: 
$27,500 
55,000 


$ 4,675 + 26% on next $27,500 
$11,825 +.29% on remainder 


1989 Income Tax Rate Schedule 
Tax 
17% 


Taxable Income 
$27,803 or less 
In excess of: 
$27,803 
55,605 


$ 4,726 + 26% on next $27,802 
$11,955 + 29% on remainder 


EEE 


\Stndexed by s. 117.1 after 1988 — ed. 


1990 Income Tax Rate Schedule 
Tax 
17% 


Taxable Income 
$28,275 or less 
In excess of: 
$28,275 
56,550 


$ 4,807 + 26% on next $28,275 
$12,158 + 29% on remainder 


1991 Income Tax Rate Schedule 
Tax 
17% 


Taxable Income 
$28,784 or less 
In excess of: 
$28,784 
57,568 


$4,893 + 26% on next $28,784 
$12,377 + 29% on remainder 
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1992-1999 Income Tax Rate Schedule 


Taxable Income Tax 
(inflation less than 3% per year) 
$29,590 or less 17% 
In excess of: 
$29,590 $ 5,030 + 26% on next $29,590 
59,180 $12,724 + 29% on remainder 
2000 Income Tax Rate Schedule 
Taxable Income Tax on Tax Rate Surtax 
Lower on Excess 
Limit 
Rate Threshold 
$0 — 30,004 $ — 17% 5% $15,500 
30,005 — 60,009 5,101 25% 
60,010 and over 12,602 29% 
2001 Income Tax Rate Schedule 
Taxable Income Tax on Tax Rate 
Lower Limit on Excess 
$0 — 30,754 $$ 16% 
30,755 — 61,509 4,921 22% 
61,510 — 100,000 11,687 26% 
100,001 and over 21,694 29% 
2002 Income Tax Rate Schedule 
Taxable Income Tax on Tax Rate 
Lower Limit on Excess 
$0 — 31,677 $— 16% 
31,678 — 63,354 5,068: 22% 
63,355 — 103,000 12,037 26% 
103,001 and over 22,345 29% 
2003 Income Tax Rate Schedule 
Taxable Income Tax on Tax Rate 
Lower Limit on Excess 
$0 — 32,183 $ — 16% 
32,184 — 64,368 5,149 22% 
64,369 — 104,648 12,229 26% 
104,649 and over 22,702 29% 
2004 Income Tax Rate Schedule 
Taxable Income Tax on Tax Rate 
Lower Limit on Excess 
$0 — 35,000 $ — 16% 
35,001 — 70,000 5,600 22% 
70,001 — 113,804 13,300 26% 
113,805 and over 24,689 29% 
2005 Income Tax Rate Schedule 
Taxable Income Tax on Tax Rate 
Lower Limit on Excess 
$0 — 35,595 $ — 15% 
35,596 — 71,190 5,339 22% 
WOU 115,739 13,170 26% 
115,740 and over 24,753 29% 
2006 Income Tax Rate Schedule 
Taxable Income Tax on Tax Rate 
Lower Limit on Excess 
$0 — 36,378 $ — 15.25% 
36,379 — 72,756 5,548 22% 
92,757 —'118,285 13,551 26% 
118,286 and over 25,388 29% 
See s. 180.1 regarding surtax before 2001 and Division E.1 for minimum tax. 
finitions [s. 117.1]: “amount” — 248(1); “Consumer Price Index” — 117.1(4); 
dividual”, “prescribed”, “regulation” — 248(1); “taxation year” — 249. 


| __.  S eE  a 
see 118(3.1)-(3.3) for the real numbers — ed. 
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118. (1) Personal credits — For the purpose of computing the 
tax payable under this Part by an individual for a taxation year, 
there may be deducted an amount determined by the formula 


AXB 
where 
A is the appropriate percentage for the year, and 
B is the total of, : 


(a) married [or common-law] status — in the case of an 
individual who at any time in the year is a married person or 
a person who is in a common-law partnership who supports 
the individual’s spouse or common-law partner and is not 
living separate and apart from the spouse or common-law 
partner by reason of a breakdown of their marriage or com- 
mon-law partnership, an amount equal to the total of 


(i) $7,13116, and 
(i1) the amount determined by the formula 


$6,055'° (C= $606'°) 
where 


C is the greater of $606!¢ and the income of the indivi- 
dual’s spouse for the year or, where the individual and 
the individual’s spouse or common-law partner are 
living separate and apart at the end of the year because 
of a breakdown of their marriage or common-law part- 
nership, the spouse’s income for the year while mar- 
ried or, in a common-law partnership and not so 
separated, 


Proposed A\ 
s the greater of $6 
dual’s spouse or c 


18(1)B(a)(ii)c 
come of the indivi- 
ual’s spouse or Co r for the year or, 
___ where the individual and the individual’s spouse or 
common-law partner are living separate and apart at 
__ the end of the year because of a breakdown of their 
marriage or common-law partnership, the spouse’s 
r common-law partner’s income for the year while 
narried or in a common-law partnership and not so 

parated, 


Be 


18, 2005 draft legislation (Part 2 — technical), subs 

tion of C in subpara. (a)(ii) of the description of Bin | 
€, applicable to 2001 ef seq. except that, if a taxpayer 
ted under's. 144 of the Modernization of Benefits and — 


te ae es ee 


£ istory to 248(1)"“common-law. partner”), in respect of the 
xation years, the amendment applies to the taxpayer and the 
€ applicable taxation year and subsequent taxation years. _ 


sal Note ragraph 118(1)(a) deals with the tax credit to persons who are 
married or in a common-law partnership. In 2000, the Act was amended to include 
common-law partners, but some provisions, including the English version of para- 
graph 118(1)(a), were overlooked. This paragraph is therefore amended to correct 
this omission. The amendment applies, in general, to the 2001 and subsequent taxa- 
tion years. However, it may apply as of 199: € common-law partners jointly 
choose to be deemed as such, beginning in tl the purposes of the applica- 
tion of the Act. _ .. : 


Related Provisions; 82(3) — Optional inclusion into income of dividends received 
by spouse; 117.1(1)— Indexing for, inflation; 118(3.1), (3.2), (3.3) — Additional 
amounts for 2006 and later years; 118(4)— Limitations; 118(5)— No deduction 
where claim made for support; 118.91 — Individual resident in Canada for part of the 
year; 118.95(b) — Application in year individual becomes bankrupt. 


History: Para. (a) of the description of B in subsec. 118(1) amended by 2000, c. 12, 
Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner”; by Sch..2, s. 9, 
to replace “marriage” with “marriage or common-law partnership”; by Sch. 2, s. 11, to 
replace “married” with “married or in a common-law partnership”; and by Sch. 2, s. 13, 
to replace “married person” with “married person or a person who is in a common-law 
partnership”, applicable to 2001 et seq., in force July 31, 2000. See also the transitional 
rules reproduced in the History to 248(1)‘*common-law partner”. 


Subparas. (a)(i) and (ii) of the description of B in subsec. 118(1) amended by 2000, c. 
19, subsec. 24(1), applicable to 1999 et seg. except that, in their application to the 1999 
taxation year, the references to “$7,131”, “$6,055” and “$606” in subparas. (a)(i) and 


S. 118(1) 


(ii) shall be read as references to “$6,794”, “$5,718” and “$572”, respectively. The 
subparas. formerly read: 
i) $6,000!5, and 


(ii) an amount determined by the formula 


$5,000! - (Cc - $500" ) 
where 


Cis the greater of $500!5 and the income of the individual’s spouse for the 
year or, where the individual and the individual’s spouse are living separate 
and apart at the end of the year by reason of a breakdown of their marriage, 
the spouse’s income for the year while married and not so separated, 


The opening words of para. (a) of the description of B in subsec. 118(1) amended by 
1997, c. 25, subsec. 25(2), applicable to 1997 et seq: The opening words formerly read: 
(a) in the case of an individual who at any time in the year is a married person 
who supports the individual’s spouse, an amount equal to the total of 
Interpretation Bulletins: IT-295R4: Taxable dividends received after 1987 by a 
spouse; IT-513R: Personal tax credits. 


Forms: T1 Sched. 6: Amounts for infirm dependants age 18 or older. 


(b) wholly dependent person [“equivalent to 
spouse” credit] — in the case of an individual who does 
not claim a deduction for the year because of paragraph (a) 
and who, at any time in the year, 
(i) is 
(A) a person who is unmarried and who does not live 
in a common-law partnership, or 


(B) a person who is married or in a common-law part- 
nership, who neither supported nor lived with their 
spouse or common-law partner and who is not sup- 
ported by that spouse or common-law partner, and 


(ii) whether alone or jointly with one or more other per- 
sons, maintains a self-contained domestic establishment 
(in which the individual lives) and actually supports in 
that establishment a person who, at that time, is 
(A) except in the case of a child of the individual, resi- 
dent in Canada, 
(B) wholly dependent for support on the individual, or 
the individual and the other person or persons, as the 
case may be, 
(C) related to the individual, and 
(D) except in the case of a parent or grandparent of the 
individual, either under 18 years of age or so depen- 
dent by reason of mental or physical infirmity, 
an amount equal to the total of 
(iii) $7,1311, and 
(iv) the amount determined by the formula 


$6,055!° — (D — $606'° ) 
where 


D is the greater of $606! and the dependent person’s in- 
come for the year, 

Related Provisions: 117.1(1) — Indexing for inflation; 118(3.1), (3.2), (3.3) — 
Additional amounts for 2006 and later years; 118(4) — Limitations; 118(5) — No de- 
duction where claim made for support; 118.3(2)— Dependant having impairment; 
118.91 — Individual resident in Canada for part of the year; 118.95(b) — Application 
in year individual becomes bankrupt. 
History: Subpara. (b)(i) of the description of B in subsec. 1 18(1) amended by 2000, c. 
12, subsec. 131(1), applicable to 2001 ef seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law partner”. The sub- 
para. formerly read: 


(i) is an unmarried person or a married person who neither supported nor lived 
with the married person’s spouse and is not supported by the spouse, and 


em 


IStndexed by s. 117.1 after 1988 — ed. 

16See 118(3.1)-(3.3) for the real numbers — ed. 
17{ndexed by s. 117.1 after 1999 — ed. 

18See 118(3.1) for the real number — ed. 
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Subparas. (b)(iii) and (iv) of the description of B in subsec. 118(1) amended by 2000, c. 
19, subsec. 24(2), applicable to 1999 et seq. except that, in their application to the 1999 
taxation year, the references to “$7 131”, “$6,055” and “$606” in subparas. (b)(iti) and 
(iv) shall be read as references to “$6,794”, “$5,718” and “$572”, respectively. Those 
subparas. formerly read: 

iii) $6,000!5, and 


(iv) an amount determined by the formula 


5 
$5,000'° — (D -$500'” ) 

where 

D is the greater of $500!5 and the income for the year of the dependent person, 
The opening words of para. (b) of the description of B in subsec. 118(1) amended by 
1997, c. 25, subsec. 25(3), applicable to 1997 et seq. Those words formerly read: 

(b) in the case of an individual not entitled to a deduction by reason of paragraph 

(a) who, at any time in the year, 


Selected Cases [para. 118(1)B(b)]: Mahoney v. R., [2003] 1 C.T.C. 2694 (TCC) 
(Infirmity and disability are not the same); Geddes v. R., [2000] 2 C.T.C. 2577 (TCC) 
(Intermittent but substantial visits sufficient to qualify). 


Interpretation Bulletins: IT-513R: Personal tax credits. 
Forms: T1 Sched. 5: Details of dependant. 


(b.1) supplementary amount [low-income individu- 
als] — [Repealed] 
History: Para. (b.1) of the description of B in subsec. 118(1) repealed by 2000 c. 19, 
subsec. 24(4), applicable to 2000 er seg. The para. formerly read: 


(b.1) supplementary amount [low-income individuals] — for each individual 
(other than a trust), 1/2 of the amount, if any, by which the total of 


(i) $500!7, and 


(ii) if an amount is deducted under paragraph (a) or (b) by the individual for 
the year in respect of another individual (or would be so deducted if the 
other individual had no income for the year), the lesser of 


(A) $500!7, and 
(B) the amount, if any, by which 


(I) the total of $500!7 and the amount used under paragraph (c) for 
the year 


exceeds 


(II) the other individual’s income for the year or, where the other 
individual is the individual’s spouse and both persons are living 
separate and apart at the end of the year by reason of a breakdown 
of their marriage, the other individual’s income for the year while 
married and not so separated 


exceeds 
(iii) 4% of the amount, if any, by which 
(A) the individual’s income for the year 
exceeds 
(B) the total of $500, the amount used under paragraph (c) for the year 
and, if subparagraph (ii) applies for the year to the individual, the — 
amount determined under clause (ii)(B) for the year, | 
The opening words of para. (b.1) of the description of B in subsec. 118(1) amended b; 
the said c. 19, subsec. 24(3), applicable to the 1999 taxation year. The opening word 
formerly read: 
supplementary amount [low-income _ individuals] — for each individual 
(other than a trust), the amount, if any, by which the total of 
Para. (b.1) added to the description of B in subsec. 118(1) by 1999, c. 22, subsec: 
31(1), applicable to 1998 et seg. except that, in its application to the 1998 taxation yea 


the reference to “the amount” in the opening words of para. (b.1) shall be read as 
reference to “50% of the amount”. 


(c) single status — except in the case of an individual er 


titled to a deduction because of paragraph (a) or (b 
$7,13118, 


Related Provisions: 117.1(1)— Indexing for inflation; 118(3.1) — Addition 
amount for 2006 and later years; 118.91 — Individual resident in Canada for part of tl 
year; 118.95(b) — Application in year individual becomes bankrupt; 122(1.1) — Cre 
its not permitted to trust. } 
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History: Para. (c) of the description of Bin subsec. 118(1) amended by 2000, c. 19, 
subsec. 24(5), applicable to 1999 et seg. except that, in its application to the 1999 taxa- 
tion year, the reference to “$7,131” shall be read as “$6,794”. The para. formerly read: 


(c) except in the case of an individual entitled to a deduction by reason of para- 
graph (a) or (b), $6,000!5, 
Para. (c) of the description of B in subsec. 118(1) amended by 1997, c. 25, subsec. 
25(4), by striking out the word “and” at the end, applicable to 1996 et seq. 
Interpretation Bulletins: IT-495R3: Child care expenses; IT-500R: RRSPs — death 
of an annuitant; IT-513R: Personal tax credits. 
(c.1) in-home care of relative [caregiver credit] — in 
the case of an individual who, at any time in the year alone or 
jointly with one or more persons, maintains a self-contained 
domestic establishment which is the ordinary place of resi- 
dence of the individual and of a particular person 


(i) who has attained the age of 18 years before that time, 

(ii) who is 
(A) the individual’s child or grandchild, or 
(B) resident in Canada and is the parent, grandparent, 
brother, sister, aunt, uncle, nephew or niece of the in- 
dividual or of the individual’s spouse or common-law 

partner, and 

(iii) who is 
(A) the individual’s parent or grandparent and has at- 
tained the age of 65 years before that time, or 
(B) dependent on the individual because of the partic- 
ular person’s mental or physical infirmity, 

the amount determined by the formula 


$15,453'°_D.1 
where 


D.1 is the greater of $11,953!9 and the particular person’s 
income for the year, 
Related Provisions: 117.1(1) — Indexing for inflation; 118(1)B(e) — Credit for 
nfirm dependant; 118(4) — Limitations; 118(5)—No deduction where claim made 
or support; 118.2(2)(1.8) — Medical expense credit for caregiver training; 118.3(2) — 
Dependant having impairment; 118.91 — Individual resident in Canada for part of the 
ear; 118.95(b) — Application in year individual becomes bankrupt. 


distory: Cl. (c.1)(ii)(B) of the description of B in subsec. 118(1) amended by 2001, c. 

7, subsec. 93(1), to add “‘of the individual or of the individual’s spouse or common- 
aw partner’, applicable to 1998 et seq. except that the cl. shall be read without refer- 
nce to “or common-law partner’ for any taxation year that ends before 2001 unless a 
alid election is made by the taxpayer under s. 144 of the Modernization of Benefits 
nd Obligations Act, S.C. 2000, c. 12, that that Act apply to the taxpayer in respect of 
ne or more taxation years that includes the year. 


he portion of para. (c.1) of the description of B in subsec. 118(1) after cl. (iii)(B) 
mended by the said c. 17, subsec. 93(2), applicable to 2001 et seq. That portion for- 
lerly read: 


the amount determined by the formula 


$13,853-° — D.1 


where 
D.1 is the greater of $11,50029 and the particular person’s income for the year, 


ara. (c.1) added to the description of B in subsec. 118(1) by 1999, c. 22, subsec. 31(2), 
plicable to 1998 et seg. 


(d) dependants — for each dependant of the individual for 
the year who 


(i) attained the age of 18 years before the end of the year, 
and 


(ii) was dependent on the individual because of mental or 
physical infirmity, 
the amount determined by the formula 
eS 
‘Indexed by s. 117.1 after 1988 — ed. 
‘Indexed by s. 117.1 after 2001 — ed. 


‘Indexed by s. 117.1 after 1998 — ed. 
Indexed by 117.1(1) after 2000 — ed. 
Indexed by s. 117.1 after 1996 — ed. 
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$8,466'” BE 
where 
E is the greater of $4,966!9 and the dependant’s income for 
the year, and 


Related Provisions: 108(1)“preferred beneficiary’’(a)(ii)(A) — infirm dependant 
can be a preferred beneficiary of trust; 117.1(1)— Indexing for inflation; 
118(1)B(e) — Credit for infirm dependant who also qualifies for equivalent-to-spouse 
credit; 118(4) — Limitations; 118(6) — Definition of dependant; 118.3(2) — Depen- 
dant having impairment; 118.91 — Individual resident in Canada for part of the year; 
118.92 — Ordering of credits; 118.95(b) — Application in year individual becomes 
bankrupt. 


History: The portion of para. (d) of the description of B in subsec. 118(1) after sub- 
para. (ii) amended by 2001, c. 17, subsec. 93(3) applicable to 2001 et seq.. That portion 
formerly read: 


the amount determined by the formula 


$1340 i+ E 
where 
E is the greater of $4,7782! and the dependant’s income for the year, and 


The portion of para. (d) of the description of B in subsec. 118(1) after subpara. (ii) 
amended by 2000, c. 19, subsec. 24(6), applicable to 1999 er seq. except that, in its 
application to the 1999 taxation year, the references to “$7,131” and “$4,778” shall be 
read as references to “$6,794” and “$4,441”, respectively. The portion formerly read: 


the amount determined by the formula 


$6,456 —E 
where 
E is the greater of $4,1032 and the income for the year of the dependant, and 


The closing words of para. (d) of the description of B in subsec. 118(1) amended by 
1997, c. 25, subsec. 25(5), applicable to 1996 et seg. Those words formerly read: 


an amount determined by the formula 


$1,471" — (B - $2,500"? ) 
where 
E is the greater of $2,50029 and the income for the year of the dependant. 


Para. (d) of the description of B in subsec. 118(1) substituted by 1994, c. 7, Sch. VII 
(1992, c. 48), subsec. 8(1), applicable to 1993 er seq. Para. (d) formerly read: 


(d) for each dependant of the individual for the year, an amount equal to 


(i) if the dependant was under the age of 18 years at any time in the year, an 
amount determined by the formula 


$388°" — (E—$2,500°° ) 
where 
E is the greater of $2,50029 and the income for the year of the dependant, 


except that where the individual has more than 2 such dependants for the 
year, the reference to the amount “$388+%” in the formula under this subpar- 
agraph shall, in respect of all but 2 of those dependants, be read as twice that 
amount, and 


(ii) in the case of a person dependent on the individual by reason of mental 
or physical infirmity and to whom subparagraph (i) does not apply, an 
amount determined by the formula 


$1,4717°— (F — $2,500!° ) 

where 

F is the greater of $2,500!5 and the income for the year of the dependant. 
(For earlier history see at end of s. 118. See also former para. 109(1)(d), s. 117.1.) 

(e) additional amount [re dependant] — in the case of 

an individual entitled to a deduction in respect of a person 

because of paragraph (b) and who would also be entitled, but 

for paragraph (4)(c), to a deduction because of paragraph 

(c.1) or (d) in respect of the person, the amount by which the 

amount that would be determined under paragraph (c.1) or 


S. 118(1) 


(d), as the case may be, exceeds the amount determined 
under paragraph (b) in respect of the person. 
Related Provisions: 118(6) — Definition of dependant; 118.91 — Individual resi- 


dent in Canada for part of the year; 118.92 — Ordering of credits; 118.95(b) — Appli- 
cation in year individual becomes bankrupt. 


History: Para. (e) of the description of B amended by 1999, c. 22, subsec, 31(3), appli- | 


cable to 1998 et seq. Para (e) formerly read: 


(e) infirm dependant — in the case of an individual entitled to a deduction in 
respect of a person because of paragraph (b) and who would also be entitled, but 
for paragraph (4)(c), to a deduction because of paragraph (d) in respect of the 
same person, the amount by which the amount that would be determined under 
paragraph (d) in respect of the person exceeds the amount determined under par- 
agraph (b) in respect of the person. 

Para. (e) added to the description of B in subsec. 118(1) by 1997, c. 25, subsec. 25(6), 

applicable to 1996 et seq. 

Selected Cases [subsec. 118(1)]: Gartner v. R., [2000] 3 C.T.C. 2228 (TCC) 

(Divorce judgment had specified parties were living separate and apart. Extra costs 

awarded to taxpayer); Dionne v. R., [1998] 2 C.T.C. 2352 (TCC) (Provision does not 

violate Canadian Human Rights Act). 

Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-495R3: Child 

care expenses; IT-513R: Personal tax credits. 


Information Circulars: 92-3: Guidelines for refunds beyond the normal three ye 
period. 


Forms: RC4064: Information concerning people with disabilities [guide]. 


(2) Age [senior citizen] credit — For the purpose of computing 
the tax payable under this Part for a taxation year by an individual 
who, before the end of the year, has attained the age of 65 years, 
there may be deducted the amount determined by the formula 


A x ($3,236" — B) 
where 
A is the appropriate percentage for the year, and 


B is 15% of the amount, if any, by which the individual’s income 
for the year would exceed $25,9217° if no amount were included 
in respect of a gain from a disposition of property to which sec- 
tion 79 applies in computing that income. 

Related Provisions: 117.1(1) — Indexing for inflation; 118.8 — Transfer of unused 

credits to spouse; 118.91 — Individual resident in Canada for part of the year; 

118.92 — Ordering of credits, 118.95(b) — Application in year individual becomes 

bankrupt; 180.2 — “Clawback” tax and withholding of old age security benefits. 

History: The description of B in subsec. 118(2) amended by 1998, c. 19, s. 134, appli- 

cable to 1994 et seg. except that, notwithstanding s. 117.1, the value of B in subsec. 

118(2) shall, for the 1994 taxation year, be determined as the lesser of $1,741 and 7.5% 

of the amount, if any, by which the individual's income for the year would exceed 

$25,921 if no amount were included in respect of a gain from a disposition of property 
to which s. 79 applies in computing that income. The description formerly read: 


Bis 15% of the amount, if any, by which the individual’s income for the year 
exceeds $25,92173. 


Subsec. 118(2) amended by 1995, c. 3, s. 33, applicable to 1994 et seq. except that, 
notwithstanding s. 117.1, the value of B in subsec. 118(2) shall, for the 1994 taxation 
year, be determined as the lesser of $1,741 and 7.5% of the amount, if any, by which 
the individual’s income for the year exceeds $25,921. Subsec. (2) formerly read: 


(2) For the purpose of computing the tax payable under this Part for a taxation 
year by an individual who, before the end of the year, has attained the age of 65 
years, there may be deducted an amount determined by the formula 


20 
A X $3,236 
where 
A is the appropriate percentage for the year. 


Selected Cases [subsec. 118(2)]: Peter v. R., [1997] 2 C.T.C. 2504 (TCC) 
(Treaty-protected income not included in calculation). 


Interpretation Bulletins: IT-513R: Personal tax credits. 


Information Circulars: 92-3: Guidelines for refunds beyond the normal three year 
period. 


pis ee ee 
*Not indexed for inflation. 

1Stndexed by s. 117.1 after 1988 — ed. 
20indexed by s. 117.1 after 1998 — ed. 

23 Indexed by s. 117.1 after 1995. 
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Remission Orders: Keith Kirby Remission Order, P.C. 2005-1533; Josephine Pas- 
torious Remission Order, P.C. 2005-1534. » 


(3) Pension credit — For the purpose of computing the tax paya- 
ble under this Part by an individual for a taxation year, there may be 
deducted an amount determined by the formula 

AXB 
where 
A is the appropriate percentage for the year; and 


Federal 
Cre 


the individual in the year, and 


(b) where the individual has not attained the age of 65 years 
before the end.of the year, the qualified pension income Te- 
ceived by the individual in the year. 


Related Provisions: 60(j.2) — Rollover of pension income to spouse’s RRSP before 
1995: 104(27) — Deemed income of beneficiary; 118(7), (8) — Meaning of “pension 
income” and “qualified pension income”; 118.8 — Transfer of unused credits to 
spouse; 118.91 — Individual resident in Canada for part of the year; 118.92 — Order- 
ing of credits; 118.93 — Separate returns, 118.95(a) — Application in year individual 
becomes bankrupt; 122(1.1) — Credits not permitted to trust. 


History: Subsec. 118(3) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 52(1), 
applicable to 1992 et seq. Subsec. (3) formerly read: 


(3) For the purpose of computing the tax payable under this Part by an individual 
for a taxation year, there may be deducted, 


(a) where the individual has attained the age of 65 years before the end of 
the year, an amount determined by the formula 


AXB 
where 
A is the appropriate percentage for the year, and 


Bis the lesser of $1,000" and the pension income received by the indivi- 
dual in the year; and 

(b) where the individual (other than an individual referred to in paragraph | 

(a)) has before the end of the year 


(i) attained the age of 60 years, 


(ii) received a disability pension or survivor’s pension under the Canada | 
Pension Plan or under a provincial pension plan as defined in section 3 
of that Act, or | 


(iii) not attained the age of 60 years, and has not deducted in computing 
the individual’s income for the year an amount under paragraph 60) 
(other than in respect of an amount included in computing the indivi- 
dual’s income pursuant to subsection 147(10), which amount was re 
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ceived in satisfaction of all the individual’s rights and entitlements 
under a deferred profit sharing plan), 


an amount determined by the formula 


AxB 
where 
A is the appropriate percentage for the year, and 
B__ is the lesser of $1,000" and the qualified pension income received by the 
individual in the year. 


| Selected Cases [subsec. 118(3)]: Whalen v. Canada, [1995] 1 C.T.C. 2339 (TCC) 
(Payments from RRIF to persons under 65 do not give rise to entitlement to pension 
credit). 

Interpretation Bulletins: IT-500R: RRSPs — death of an annuitant; IT-517R: Pen- 
)sion tax credit (archived). 


Information Circulars: 92-3: Guidelines for refunds beyond the normal three year 
‘period. 


(3.1) Additions to personal credits — basic personal 
amount — The amount of $7,131 referred to in paragraphs (a) to 
(c) of the description of B in subsection (1) (in this subsection re- 
ferred to as the “particular amount”) that is to be used for the pur- 
pose of determining the amount of that description is 


(a) for the 2005 taxation year, to be replaced by $8,648; 


_ (b) for the 2006 taxation year, to be replaced by $8,839, except 

__ that, for the purpose of determining the particular amount for the 

2007 taxation year, the particular amount for 2006 is deemed to 
be $8,639; 


(c) for the 2007 taxation year, to be replaced by the amount that 
is the total of $100 and the amount that would be determined for 
that description for that taxation year in respect of the particular 
amount by applying section 117.1 (without reference to subsec- 
tion 117.1(3)) to the amount of $8,639 as deemed under para- 
graph (b); : 

(d) for the 2008 taxation year, to be replaced by the amount that 
is the total of $200 and the amount that would be determined for 
that description for that taxation year in respect of the particular 
amount by applying section 117.1 (without reference to subsec- 
tion 117.1(3)) to the amount determined under paragraph (c); 


(e) for the 2009 taxation year, to be replaced by the amount that 
is the greater of 


(i) the total of $600 and the amount that would be determined 
for that description for that taxation year in respect of the 
particular amount by applying section 117.1 (without refer- 
ence to subsection 117.1(3)) to the amount determined under 
paragraph (d), and 


(ii) $10,000; and 


_(f) for each of the 2010 and subsequent taxation years, to be re- 
placed by the amount that is the amount that would be deter- 
mined for that description for those years in respect of the par- 
ticular amount by applying section 117.1 (without reference to 
subsection 117.1(3)) to the amount determined under this sub- 
Section in respect of the amount for the immediately preceding 

taxation year. 

‘elated Provisions: 118(9) — Rounding to nearest dollar. 
‘istory: Subsec. 118(3.1) amended by 2006, c. 4, subsec. 60(1), applicable to 2005S er 

g.. Subsec. 118(3.1) formerly read: 

(3.1) Additions to personal credits — basic personal amount — The amount 
of $7,131 referred to in paragraphs (a) to (c) of the description of B in subsection 
(1) (in this subsection referred to as the “particular amount”) that is to be used 
for the purpose of determining the amount of that description is 


(a) for the 2006 taxation year, to be replaced by the amount that is the total 
of $100 and the amount that would be determined for that description for 
that year in respect of the particular amount if this section were read without 
reference to this subsection: 


(b) for the 2007 taxation year, to be replaced by the amount that is the total 
of $100 and the amount that would be determined for that description for 
that year in respect of the particular amount by applying subsection 117.1(1) 
to the amount determined under paragraph (a); 

} oe al ae 


| lot indexed for inflation. 
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(c) for the 2008 taxation year, to be replaced by the amount that is the total 
of $400 and the amount that would be determined for that description for 
that year in respect of the particular amount by applying subsection 117.1(1) 
to the amount determined under paragraph (b); 


(d) for the 2009 taxation year, to be replaced by the amount that is the 
greater of 


(i) the amount that is the total of $600 and the amount that would be 
determined for that description for that year in respect of the particular 
amount by applying subsection 117.1(1)to the amount determined 
under paragraph (c), and 


(ii) $10,000; and 


(e) for the 2010 and subsequent taxation years, to be replaced by the amount 
that is the amount that would be determined for that description for those 
years in respect of the particular amount by applying subsection 117.1(1) to 
the amount determined under paragraph (d). 


Subsec. 118(3.1) amended by 2005, c. 30, s. 5, in force June 29, 2005. The subsec. 
formerly read: 


(3.1) Minimum amounts for 2004 — Each of the amounts of $7,131. $6.055 
and $606 referred to in paragraphs (a) to (c) of the description of B in subsection 
(1) is deemed, for the 2004 taxation year, to be the greater of 


(a) the amount in respect thereof that would be used for that year if this 
section were read without reference to this subsection, and 


(b) in the case of 
(i) the amounts of $7,131, $8,000, 
(ii) the amounts of $6,055, $6,800, and 
(ii) the amounts of $606, $680. 
Subsec. 118(3.1) added by 2001, c. 17, subsec. 93(4), in force June 14, 2001. 


(3.2) Additions to personal credits — spouse or common- 
law partner or wholly dependent person — The amount of 
$6,055 referred to in subparagraphs (a)(ii) and (b)(iv) of the 
description of B in subsection (1) (in this subséction referred to as 
the “particular amount”) that is to be used for the purpose of deter- 
mining the amount of that description is 


(a) for the 2005 taxation year, to be replaced by $7,344; 


(b) for the 2006 taxation year, to be replaced by $7,505, except 
that, for the purpose of determining the particular amount for the 
2007 taxation year, the particular amount for 2006 is deemed to 
be $7,335; 


(c) for the 2007 taxation year, to be replaced by the amount that 
is the total of $85 and the amount that would be determined for 
that description for that taxation year in respect of the particular 
amount by applying section 117.1 (without reference to subsec- 
tion 117.1(3)) to the amount of $7,335 as deemed under para- 
graph (b); wats 

(d) for the 2008 taxation year, to be replaced by the amount that 
is the total of $170 and the amount that would be determined for 
that description for that taxation year in respect of the particular 
amount by applying section 117.1 (without reference to subsec- 
tion.117.1(3)) to the amount determined under paragraph (c); 


_(e) for the 2009 taxation year, to be replaced by the amount that 
is the greater of 


(i) the total of $510 and the amount that would be determined 
for that description for that taxation year in respect of the 
particular amount by applying section 117.1 (without refer- 
ence to subsection 117.1(3)) to the amount determined under 
paragraph (d), and 


(ii) $8,500; and 


(f) for each of the 2010 and subsequent taxation years, to be re- 
placed by the amount determined for that description for that 
taxation year in respect of the particular amount by applying 
section 117.1 (without reference to subsection 117.1(3)) to the 
amount determined for that description for the immediately pre- 
ceding taxation year in respect of the-particular amount. 


Related Provisions: 118(9) — Rounding to nearest dollar. 


S. 118(3.2) Income Tax Act, 


History: Subsec. 118(3.2) amended by 2006, c. 4, subsec. 60(1), applicable to 2005 et 
seq.. Subsec. 118(3.2) formerly read: 
(3.2) Additions to personal credits — spouse or common-law partner or 
wholly dependent person — The amount of $6,055 referred to in subpara- 
graphs (a)(ii) and (b)(iv) of the description of B in subsection (1) (in this subsec- 
tion referred to as the “particular amount”) that is to be used for the purpose of 
determining the amount of that description is 
(a) for the 2006 taxation year, to be replaced by the amount that is the total 
of $85 and the amount that would be determined for that description for that 
year in respect of the particular amount if this section were read without 
reference to this subsection; 
(b) for the 2007 taxation year, to be replaced by the amount that is the total 
of $85 and the amount that would be determined for that description for that 
year in respect of the particular amount by applying subsection 117.1(1) to 
the amount determined under paragraph (a); 
(c) for the 2008 taxation year, to be replaced by the amount that is the total 
of $340 and the amount that would be determined for that description for 
that year in respect of the particular amount by applying subsection 117. 1(1) 
to the amount determined under paragraph (b): 
(d) for the 2009 taxation year, to be replaced by the amount that is the 
greater of 
(i) the amount that is the total of $510 and the amount that would be 
determined for that description for that year in respect of the particular 
amount by applying subsection 117.1(1) to the amount determined 
under paragraph (c), and 


(ii) $8,500; and 


(e) for the 2010 and subsequent taxation years, to be replaced by the amount 
that is the amount that would be determined for that description for those 
years in respect of the particular amount by applying subsection 117.1(1) to 
the amount determined under paragraph (qd). 


Subsec. 118(3.2) added by 2005, c. 30, s. 5, in force June 29, 2005. 


(3.3) Additions to personal credits — net income thresh- 
old — The amount of $606 referred to in subparagraphs (a)(il) and 
(b)(iv) of the description of B in subsection (1) (in this subsection 
referred to as the “particular amount”) that is to be used for the pur- 
pose of determining the amount of that description is 


(a) for the 2005 taxation year, to be replaced by $734; 


(b) for the 2006 taxation year, to be replaced by $751, except 
that, for the purpose of determining the particular amount for the 
2007 taxation year, the particular amount for 2006 is deemed to 
be $734; 


(c) for the 2007 taxation year, to be replaced by the amount that 
is the total of $8.50 and the amount that would be determined 
for that description for that taxation year in respect of the partic- 
ular amount by applying section 117.1 (without reference to sub- 
section 117.1(3)) to the amount of $734 as deemed under para- 
graph (b); 


(d) for the 2008 taxation year, to be replaced by the amount that 
is the total of $17.00 and the amount that would be determined 
for that description for that taxation year in respect of the partic- 
ular amount by applying section 117.1 (without reference to sub- 
section 117.1(3)) to the amount determined under paragraph (c); 


(e) for the 2009 taxation year, to be replaced by the amount that 
is the greater of 


(i) the total of $51.00 and the amount that would be deter- 
mined for that description for that taxation year in respect of 
the particular amount by applying section 117.1 (without ref- 
erence to subsection 117.1(3)) to the amount determined 
under paragraph (d); and 


(ii) $850; and 


(f) for each of the 2010 and subsequent taxation years, to be re- 
placed by the amount determined for that description for that 
taxation year in respect of the particular amount by applying 
section 117.1 (without reference to subsection 117.1(3)) to the 
amount determined for that description for the immediately pre- 
ceding taxation year in respect of the particular amount. 


Related Provisions: 118(9) — Rounding to nearest dollar. 


Part I, Division E 


History: Subsec. 118(3.3) amended by 2006, c. 4, subsec. 60(1), applicable to 2005 et 
seg.. Subsec. 118(3.3) formerly read: 
(3.3) Additions to personal credits — net income threshold — The amount 
of $606 referred to in subparagraphs (a)(ii) and (b)(iv) of the description of B in 
subsection (1) (in this subsection referred to as the “particular amount’) that is to 
be used for the purpose of determining the amount of that description is 


(a) for the 2006 taxation year, to be replaced by the amount that is the total 
of $8.50 and the amount that would be determined for that description for 
that year in respect of the particular amount if this section were read without 
reference to this subsection; 
(b) for the 2007 taxation year, to be replaced by the amount that is the total 
of $8.50 and the amount that would be determined for that description for 
that year in respect of the particular amount by applying subsection 117.11) 
to the amount determined under paragraph (a), 
(c) for the 2008 taxation year, to be replaced by the amount that is the total 
of $34 and the amount that would be determined for that description for that 
year in respect of the particular amount by applying subsection 117.1(1) to 
the amount determined under paragraph (b); 
(d) for the 2009 taxation year, to be replaced by the amount that is the 
greater of - 
(i) the amount that is the total of $51 and the amount that would be 
determined for that description for that year in respect of the particular 
amount by applying subsection 117.1(1) to the amount determined 
under paragraph (c), and 
(ii) $850; and 
(e) for the 2010 and subsequent taxation years, to be replaced by the amount 
that is the amount that would be determined for that description for those 
years in respect of the particular amount by applying subsection 117.1(1) to 
the amount determined under paragraph (qd). 


Subsec. 118(3.3) added by 2005, c. 


(4) Limitations re subsec. (1) — For the purposes of subsection 
(1), the following rules apply: 


(a) no amount may be deducted under subsection (1) because of 
paragraphs (a) and (b) of the description of B in subsection (1) 
by an individual in a taxation year for more than one other 
person; 


(a.1) no amount may be deducted under subsection (1) because 
of paragraph (b) of the description of B in subsection (1) by at 
individual for a taxation year for a person in respect of whom at 
amount is deducted because of paragraph (a) of that descriptio 
by another individual for the year if, throughout the year, thi 
person and that other individual are married to each other or in: 
common-law partnership with each other and are not living sep 
arate and apart because of a breakdown of their marriage or th 
common-law partnership, as the case may be, 


(b) not more than one individual is entitled to a deduction unde 
subsection (1) because of paragraph (b) of the description of } 
in subsection (1) for a taxation year in respect of the same pe! 
son or the same domestic establishment and where two or mot 
individuals otherwise entitled to such a deduction fail to agree ¢ 
to the individual by whom the deduction may be made, no suc 
deduction for the year shall be allowed to either or any of then 


(c) where an individual is entitled to a deduction under subse: 
tion (1) because of paragraph (b) of the description of B in sul 
section (1) for a taxation year in respect of any person, I 
amount may be deducted because of paragraph (c.1) or (d) ' 
that description by any individual for the year in respect of tl 
person; 


(d) where an individual is entitled to a deduction under subse 
tion (1) because of paragraph (c.1) of the description of B 
subsection (1) for a taxation year in respect of any person, tl 
person is deemed not to be a dependant of any individual for t 
year for the purpose of paragraph (d) of that description; anc 


(e) where more than one individual is entitled to a deducti 
under subsection (1) because of paragraph (c.1) or (d) of t 
description of B in subsection (1) for a taxation year in respé 
of the same person, 

(i) the total of all amounts so deductible for the year shall 1 


exceed the maximum amount that would be so deductible | 
the year by any one of those individuals for that person if t] 
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individual were the only individual entitled to deduct an 
amount for the year because of that paragraph for that per- 
son, and 


(ii) if the individuals cannot agree as to what portion of the 
amount each can so deduct, the Minister may fix the 
| portions. 
Related Provisions: 118(6) — Definition of “dependant”, 
| History: Para. 118(4)(a.1) amended by 2000, c. 12, subsec, 131(3), applicable to 2001 
‘et seq., applicable to 2001 et seq., in force July 31, 2000. See also the transitional rules 
‘reproduced in the History to 248(1)“common-law partner’. The para. formerly read: 
(a.1) no amount may be deducted under subsection (1) because of paragraph (b) 
of the description of B in subsection (1) by an individual for a taxation year for a 
person in respect of whom an amount is deducted because of paragraph (a) of 
that description by another individual for the year if, throughout the year, the 
person and that other individual are married to each other and are not living 
separate and apart because of a breakdown of their marriage; 
Para. 118(4)(a.1) added, paras. 118(4)(c) to (e) amended, by 1999, c. 22, subsecs. 
31(4), (5), applicable to 1998 et seg. Paras. (c) to (e) formerly read: 
(c) where an individual is entitled to a deduction under subsection (1) because of 
paragraph (b) of the description of B in subsection (1) for any person described 
therein, the person shall be deemed not to be a dependant for the year for the 
purposes of paragraph (1)(d); and 
(d) [Repealed] 
(e) where more than one individual is, in respect of a taxation year, entitled to 
deduct an amount under subsection (1) because of paragraph (d) of the descrip- 
tion of B in subsection (1) for the same dependant, the total of all amounts so 
deductible for the year shall not exceed the maximum amount that would be 
deductible by reason of that paragraph for the year by any one of those individu- 
als for that dependant if that individual were the only individual entitled to de- 
duct an amount for the year by reason of that paragraph for that dependant and, 
where the individuals cannot agree as to what portion of the amount each can so 
deduct, the Minister may fix the portions. 
Subsec. 118(4) amended by 1997, c. 25, subsec. 25(7), by substituting 


(a) in para. (a), “because of paragraphs (a) and (b) of the description of B in sub- 
section (1)” for “by reason of paragraphs (1)(a) and (b)”, 
(b) in paras. (b) and (c), “because of paragraph (b) of the description of B in sub- 
section (1)” for “by reason of paragraph (1)(b)”, and 
(c) in para. (e), “because of paragraph (d) of the description of B in subsection (1)” 
for “by reason of paragraph (1)(d)”, 

ipplicable April 25, 1997. 

ara. 118(4)(d) repealed by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 8(2), applicable 

0 1993 et seg. Para. (d) formerly read: 

l (d) no amount may be deducted under subsection (1) by reason of paragraph 

| (1)(d) by an individual for a taxation year for a person in respect of whom an 
allowance referred to in subsection 56(5) has been paid in the year, except to the 


extent of the proportion of the allowance paid in the year in respect of the person 
that has been included in computing the individual’s income for the year; and 


‘nterpretation Bulletins: [T-513R: Personal tax credits. 


5) Support — No amount may be deducted under subsection (1) 
computing an individual’s tax payable under this Part for a taxa- 
ion year in respect of a person where the individual is required to 
‘ay a Support amount (within the meaning assigned by subsection 
6.1(4)) to the individual’s spouse or common-law partner or for- 
‘Aer spouse or common-law partner in respect of the person and the 
adividual 


(a) lives separate and apart from the spouse or common-law 

| partner or former spouse or common-law partner throughout the 
year because of the breakdown of their marriage or common-law 
partnership; or 


(b) claims a deduction for the year because of section 60 in re- 
spect of a support amount paid to the spouse or common-law 
partner or former spouse or common-law partner. 


istory: The opening words of subsec. 118(5) amended by 2001, c. 17, s. 243, appli- 
“ible to 2001 er seq. except that, if a taxpayer and a person have jointly elected pursu- 
to s. 144 of 2000, c. 12 in respect of the 1998, 1999 or 2000 taxation years, the 
‘hendment applies to the taxpayer and the person in respect of the applicable taxation 
‘ar and subsequent taxation years. That portion formerly read: 


(5) No amount may be deducted under subsection (1) in computing an indivi- 
dual’s tax payable under this Part for a taxation year in respect of a person where 
the individual is required to pay a support amount (as defined in subsection 
56.1(4)) to the individual’s spouse or former spouse in respect of the person and 
the individual 


S. 118(7) pen 


Subsec. 118(5) amended by 2000, c. 12, Sch. 2, s. 2, to replace “spouse” with “spouse 
or common-law partner”, and by Sch. 2, s. 9, to replace “marriage” with “marriage or 
common-law partnership”, applicable to 2001 et seq., in force July 31, 2000. See also 
the transitional rules reproduced in the History to 248(1)“common-law partner”. 


Subsec. 118(5) amended by 1997, c. 25, subsec. 25(8), applicable to 1997 et seg. Sub- 

sec. (5) formerly read: 
(5) Alimony and maintenance — Where an individual in computing the indivi- 
dual’s income for a taxation year is entitled to a deduction under paragraph 
60(b), (c) or (c.1) in respect of a payment for the maintenance of a spouse or 
child, the spouse or child shall, for the purposes of this section (other than the 
definition “qualified pension income” in subsection (7)) be deemed not to be the 
spouse or child of the individual. 

Selected Cases [subsec. 118(5)]: Lavoie v. R. (2002), [2005] 2 C.T.C. 2621 

(TCC) (Even if support payments are not made, access to credit denied); Paustian vy. 

Canada, [1995] 1 C.T.C. 2395 (TCC) (Entitlement to deduction under para. 60(b) dis- 

qualifies deduction under s. 118). 


Interpretation Bulletins: IT-513R: Personal tax credits: IT-530R: Support 
payments. 


Information Circulars: 92-3: Guidelines for refunds beyond the normal three year 
period. 


(6) Definition of “dependant” — For the purposes of 
paragraphs (d) and (e) of the description of B in subsection (1) and 
paragraph (4)(e), “dependant” of an individual for a taxation year 
means a person who at any time in the year is dependent on the 
individual for support and is 


(a) the child or grandchild of the individual or of the individual’s 
spouse or common-law partner; or 


(b) the parent, grandparent, brother, sister, uncle, aunt, niece or 

nephew, if resident in Canada at any time in the year, of the 

individual or of the individual’s spouse or common-law partner. 
Related Provisions: 118(5) — Meaning of “spouse” and “child” where alimony or 
maintenance being paid; 252(1), (2) — Extended meaning of “child”, ‘‘parent’’, 
“brother’’, etc.. 


History: Subsec. 118(6) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 er seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”’. 


The opening words of subsec. 118(6) amended by 1997, c. 25, subsec, 25(9), applicable 
to 1996 et seq. Those words formerly read: 


(6) For the purposes of paragraphs (1)(d) and (4)(e), “dependant” of an indivi- 
dual for a taxation year means a person who at any time in the year is dependent 
on the individual for support and is 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-513R: Per- 
sonal tax credits. 


(7) Definitions — Subject to subsection (8), for the purposes of 
subsection (3), 


“pension income” received by an individual in a taxation year 
means the total of 


(a) the total of all amounts each of which is an amount included 
in computing the individual’s income for the year that is 


(i) a payment in respect of a life annuity out of or under a 
superannuation or pension plan, 


(ii) an annuity payment under a registered retirement savings 
plan, under an “amended plan” as referred to in subsection 
146(12) or under an annuity in respect of which an amount is 
included in computing the individual’s income by reason of 
paragraph 56(1)(d.2), 

(iii) a payment out of or under a registered retirement income 
fund or under an “amended fund” as referred to in subsection 
146.3(11), 


_ Proposed Addition — 118(7)“pension 
oe _ income” (a)(iii.1) 

(ii.1) a payment (other than a payment described in subpar- 
agraph (i)) payable on a periodic basis under a money 
purchase provision (within the meaning assigned by sub- 
section 147.1(1)) of a registered pension plan, 

Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. 


105(2), will add subpara. (a)(iii.1) to the definition “pension income” in subsec. 
118(7), applicable to 2004 er seq. 
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provides for a number of credits that are deductible - 
redit in subse 


payments are n¢ 
to section 8506 of t 
RPPs to provide ms 
ner as is permitted 
lifetime annuity payments, 


of the pension credit. 


(iv) an annuity payment under a deferred profit sharing plan 
or under a “revoked plan” as referred to in subsection 
147(15), 


(v) a payment described in subparagraph 147(2)(k)(v), or 


(vi) the amount by which an annuity payment included in 
computing the individual’s income for the year by reason of 
paragraph 56(1)(d) exceeds the capital element of that pay- 
ment as determined or established under paragraph 60(a), 
and 


(b) the total of all amounts each of which is an amount included 
in computing the individual’s income for the year by reason of 
section 12.2 of this Act or paragraph 56(1)(d.1) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952; 


Related Provisions: 104(27) — Flow-out of pension benefits by trust; 118(8) — 
Limitations; 118.7 — Credit for UI/EI premium and CPP contribution. 


1.T. Application Rules: 69 (meaning of “chapter AST Olean 4): 


“qualified pension income” received by an individual in a taxation 
year means the total of all amounts each of which is an amount 
included in computing the individual’s income for the year and de- 
scribed in 
(a) subparagraph (a)(i) of the definition “pension income” in this 
subsection, or 
(b) any of subparagraphs (a)(ii) to (vi) or paragraph (b) of the 
definition “pension income” in this subsection received by the 
individual as a consequence of the death of a spouse or com- 
mon-law partner of the individual. 
Related Provisions: 104(27) — Flow-out of pension benefits by trust; 118(5)— 
Alimony and maintenance; 118(8) — Limitations; 118.7 — Credit for UI/EI premium 
and CPP contribution; 248(8) — Occurrences as a consequence of death. 
History: Para. (b) of the definition “qualified pension income” in subsec. 118(7) 
amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law 


partner”, applicable to 2001 ef seq., in force July 31, 2000. See also the transitional 
rules reproduced in the History to 248(1 )“common-law partner”. 


Para. (b) of “qualified pension income” amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 52(2), applicable after 1992. Para. (b) formerly read: 
(b) any of subparagraphs (a)(ii) to (vi) or paragraph (b) of the definition “pension 
income” in this subsection received by the individual as a consequence of the 
death of the spouse (within the meaning assigned by subsection 146(1.1)) of the 
individual. 


Interpretation Bulletins: IT-SOOR: RRSPS — death of an annuitant; IT-517R: Pen- 
sion tax credit (archived). 


(8) Interpretation — For the purposes of subsection (3), “pension 
income” and “qualified pension income” received by an individual 
do not include any amount that is 


(a) the amount of a pension or supplement under the Old Age 
Security Act or of any similar payment under a law of a 
province; ee : 

(b) the amount of a benefit under the Canada Pension Plan or 
under a provincial pension plan as defined in section 3 of that 
Act; 

(c) a death benefit; 

(d) the amount, if any, by which 


(i) an amount required to be included in computing the indi- 
vidual’s income for the year 


Income Tax Act, Part I, Division E 


exceeds 
(ii) the amount, if any, by which the amount referred to in 
subparagraph (i) exceeds the total of all amounts deducted by 
the individual for the year in respect of that amount, or 
(e) a payment received out of or under a salary deferral arrange- 
ment, a retirement compensation arrangement, an employee ben- 
efit plan, an employee trust or a prescribed provincial pension 
plan. ; 
Related Provisions: 118.91 — Individual resident in Canada for part of the year; 
118.92 — Ordering of credits; 118.93 — Credits in separate returns; 118.94 — Tax 
payable by non-resident individual. 
Regulations: 7800(1) (prescribed provincial pension plan). 


Interpretation Bulletins [subsec. 118(8)]: IT-517R: Pension tax credit (archived). 


(9) Rounding —If an amount determined under any of 
paragraphs (3.1)(a) to (f), (3.2)(a) to (f) and (3.3)(a) to (f) is not a 
multiple of one dollar, it shall be rounded to the nearest multiple of 
one dollar or, where it is equidistant from two such consecutive 
multiples, to the greater multiple. 

History: Subsec. 118(9) added by 2006, c. 4, subsec. 60(2), applicable to 2005 et seq 


Definitions [s. 118]: “amount”, “annuity”, “appropriate percentage” — 248(1) 


“aunt? — 252(2)(e); “basic personal amount — surplus adjustment” — 118(9) 
“brother? — 252(2); “Canada” — 255; “child” — 118(S5), 252(1); “common-law part 
ner’, “common-law partnership” — 248(1); “consequence of the death” — 248(8) 


“death benefit” — 248(1); “deferred profit sharing plan” — 147(1), 248(1); “depen 
dant” — 118(5), (6); “employee benefit plan” — 248(1): “grandparent” — 252(2); “in 
dividual” — 248(1); “Minister” — 248(1); “money purchase provision” — 147.1(1) 
“nephew”, “niece” — 252(2)(g); “parent” — 252(2); “pension income” — 118(7), (8) 
“person”, “prescribed” — 248(1); “province” — Interpretation Act 35(1); “qualifie: 
pension income” — 118(7), (8); “real servitude” — Quebec Civil Code art. 1177; “re 
ceived” — 248(7); “registered pension plan” — 248(1); “registered retirement incom 
fund” — 146.3(1), 248(1); “registered retirement savings plan” — 146(1), 248(1); “re 
lated” — 251(2); “resident in Canada” — 250; “salary deferral arrangement’, “sel! 
contained domestic establishment’ — 248(1); “sister” — 252(2); “spouse” — 1185 
“surplus adjustment” — 122.52(1); “tax payable” — 248(2); “taxation year’ — 246 
“uncle” — 252(2)(e). 


Interpretation Bulletins [s. 118]: IT-83R3: Non-profit organizations — Taxation ¢ 
income from property; IT-171R2: Non-resident individuals — computation of taxab 
income earned in Canada and non-refundable tax credits (archived), IT-326R3: Retun 
of deceased persons as “another person”; IT-393R2: Election re tax on rents and timb: 
royalties — non-residents; IT-495R3: Child care expenses; IT-516R2: Tuition te 
credit: IT-519R2: Medical expense and disability tax credits and attendant care expen: 
deduction. | 


Information Circulars [s. 118]: 92-3: Guidelines for refunds beyond the norm 
three year period. 


118.01 [Adoption expense credit] — (1) Definitions — Tt 
following definitions apply in this section. 


“adoption period”, in respect of an eligible child of an individue 
means the period that | 


(a) begins at the earlier of the time that the eligible child’s ado 
tion file is opened with a provincial ministry responsible f' 
adoption (or with an adoption agency licensed by a provinci 
government) and the time, if any, that an application related | 
the adoption is made to a Canadian court; and af 


(b) ends at the later of the time an adoption order is issued by, ' 
recognized by, a government in Canada in respect of that chi) 
and the time that the child first begins to reside permanent 
with the individual. 


in | 

“eligible adoption expense”, in respect of an eligible child of - 
individual, means an amount paid for expenses incurred during 1 
adoption period in respect of the adoption of that child, includi 
(a) fees paid to an adoption agency licensed by a province 
government; i 
(b) court costs and legal and administrative expenses related | 


an adoption order in respect of that child; 


(c) reasonable and necessary travel and living expenses of t 
child and the adoptive parents; 


(d) document translation fees; | 
(e) mandatory fees paid to a foreign institution; 
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(f) mandatory expenses paid in respect of the immigration of 
that child; and 


g) any other reasonable expenses related to the adoption re- 
quired by a provincial government or an adoption agency li- 
censed by a provincial government. 
Related Provisions: 67.1(1) — Food and entertainment 50% restriction does not 
apply. 


“eligible child”’, of an individual, means a child who has not at- 
‘tained the age of 18 years at the time that an adoption order is is- 
‘sued or recognized by a government in Canada in respect of the 
adoption of that child by that individual. 


(2) Adoption expense tax credit — For the purpose of comput- 
ing the tax payable under this Part by an individual for the taxation 
year that includes the end of the adoption period in respect of an 
eligible child of the individual, there may be deducted the amount 
determined by the formula 


AXB 
‘where 
A is the appropriate percentage for the taxation year; and 
B is the lesser of 
(a) $10,000!4, and 
(b) the amount determined by the formula 


C-D 
where 


C is the total of all eligible adoption expenses in respect of 
the eligible child, and 


D is the total of all amounts each of which is the amount of 
a reimbursement or any other form of assistance (other 
than an amount that is included in computing the indivi- 
dual’s income and that is not deductible in computing the 
individual’s taxable income) that any individual is or was 
entitled to receive in respect of an amount included in 
computing the value of C. 
ielated Provisions: 117.1(1) — Indexing for inflation; 118.01(3) — Apportionment 
f credit between parents; 118.92 — Ordering of credits; 118.93 — Credits in separate 
etums; 118.94 — Computing tax payable by a non-resident individual; 118.95(a) — 
\pplication in year individual becomes bankrupt; 257 — Formula cannot calculate to 
2ss than zero. 


3) Apportionment of credit — Where more than one individual 
8 entitled to a deduction under this section for a taxation year in 
espect of the adoption of an eligible child, the total of all amounts 
0 deductible shall not exceed the maximum amount that would be 
0 deductible for the year by any one of those individuals for that 
hild if that individual were the only individual entitled to deduct an 
mount for the year under this section, and if the individuals cannot 
gree as to what portion of the amount each can so deduct, the Min- 
ster may fix the portions. 

‘istory: S. 118.01 added by 2006, c. 4, s. 61, applicable to 2005 er seq. 


efinitions [s. 118.01]: “adoption period” — 118.01(1); “amount”, “appropriate per- 
vntage” — 248(1); “Canada” — 255, Interpretation Act 35(1); “child? — 252(1)3}‘eli- 
ble adoption expense”, “eligible child” — 118.01(1): “individual”, “Minister” — 


$81); “parent” — 252(2)(a); “related” — 251(2)(6); “taxable income” — 248(1); 
axation year’ — 249. 


ae Proposed Addition — Employment Credit 
+deral budget, Notice of Ways and Means Motion, May 2, 2006: Canada 


mpl yment Credit 


! " (@) for the 2006 taxation year, an individual be entitled to deduct, in computing tax 
a under Part I of the Act for the year, an amount equal to the product ob- 
» tained when the lesser of the individual's employment income for the taxation year 
; and $250 is multiplied by the appropriate percentage for the taxation year; and 
be (b) for the 2007 and subsequent taxation years, an individual be entitled to deduct, 
_ in computing tax payable under Part I of the Act for the year, an amount equal to 
the product obtained when the lesser of the individual's employment income for 


Indexed by 117.1 after 2005 — ed. 


S. 118.01 


the taxation year and $1000 (indexed for taxation years after 2007) is multiplied by 
~ the appropriate percentage for the taxation year. 


Federal budget, Supplementary Information, May 2, 2006: Canada Employ- 
ment Credit 


Budget 2006 proposes to introduce a new Canada Employment Credit in recognition of 
work-related expenses incurred by employees. ; 


The new credit will take effect July 1, 2006, and will provide tax relief on the lesser of 
$500 and the individual’s employment income for the year, Because this measure will 
take effect mid-year, the maximum amount on which the credit is calculated will be 
$250 for the 2006 taxation year. For the 2007 and subsequent taxation years, the maxi- 
mum amount on which the credit is calculated will be increased to $1,000. The tax 
credit for a taxation year will be calculated by reference to the lowest personal income 
tax rate for the taxation year (i.e. 15.25% for 2006 and 15.5% for the 2007 and subse- 
quent taxation years). The amount on which the credit is based will be indexed after 
2007). 8 : ; : 


Dept. of Finance news release 2006-016, May 9, 2006: Minister of Finance 
Tables Notice of Ways and Means Motion to implement Budget 2006 Measures 


Budget 2006 also included a number of tax relief measures that are not included in this 
c.f bill will include legislation to implement these measures, which 


ada Employment Credit 


_ Proposed Addition — Public Transit Pass Credit. 
Federal budget, Notice of Ways and Means Motion, May 2, 2006: Tax Credit 
for Public Transit Passes — 

(17) That, for the 2006 and subsequent taxation years, an individual be entitled to de- 
duct, in computing tax payable under Part I of the Act for the year, an amount equal to 
the product obtained when the appropriate percentage for the year is multiplied by the 
total of all amounts paid in the year in respect of eligible public transit passes (in re- 
spect of transit on or after July 1, 2006) for the use of the individual, the individual’s 
spouse or common-law partner, or a child of the individual who has not before the end 
of the taxation year attained the age of 19 years (to the extent that the amounts are not 
included in computing this tax credit by any other individual for the taxation year) and, 
for this purpose, an eligible public transit pass be a public transit pass that is valid for a 
period of at least one month of public transi — . 

Federal budget, Supplementary Information, May 2, 2006: Tax Credit for 
Public Transit Passes -— ca 


uals making claims will be required to retain their receipts or passes for verifica- 
tion purposes. Consultations will take place with transit authorities to develop appropri- 


Individuals m. 


ate receipting practices. 


This measure will apply in respect of that portion of the cost of public transit passes 
that is in respect of transit on or after July 1, 2006. 
CRA news release, June 19, 2006: Canada Revenue Agency tells monthly public 


transit pass holders: Keep your pass! 


The Canada Revenue Agency is advising transit users to keep their monthly transit 
passes and receipts if they plan to claim a proposed new tax credit for public transit use 
on their 2006 income tax return, — 3 


If a transit pass displays the following information, the pass itself will be sufficient to 
support a claim for the tax credit: ss 

* an indication that it is a monthly (or longer duration) pass; 

* the date or period for which the pass is valid; 

+ the name of the transit authority or organization issuing the pass: 

* the amount paid for the pass; and, 

+ the identity of the rider, either by name or unique identifier. 


If a transit user’s pass does not contain all of this information, the Agency advises that 
transit users also obtain a dated receipt, or retain cancelled cheques or credit card state- 
ments, to support the claim. The credit will be available for the portion of the pass that 
is used on or after July Ist, even if the pass is purchased before that date. 


Additional information on how to claim the proposed tax credit for public transit passes 
will be posted soon on the Canada Revenue Agency Web site at www.craige.ca. 


The transit pass credit, announced as part of the May 2006 federal budget, will allow 
individuals to claim the cost of passes for commuting on buses, streetcars, subways, 
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commuter trains and ferries. In 
passes, an individual can make a | 
and the individual's children under the age of 19, to” 
ready been claimed by them. _ 
Dept. of Finance Backgrounder, 

Passes — 

rage individuals to use public transit, 
and improve the environment, Budget 2006 propose 
non-refundable tax credit (15.25 per cent for 2006 and 15.5 per cent for 2007 a 


sequent years) for the cost of monthly public passes or those passes of a longer duration 
st of asses that is in 


(e.g, annual passes f 
respect of transit on or after July 1, 2006. - oS 
This measure will encourage public transit use by providing $150 million in 2006-07 
and $220 million in 2007-08 in benefits to approximately 2 million Canadians who 
make a sustained commitment to use this environmentally friendly mode of transporta- 
tion. An individual who purchases passes costing $80 per month throughout the year 
will receive up to about $150 in federal tax relief forthe year. 

The types of public transit that will be covered by the measure include travel by bus, 
streetcar, subway, commuter train, commuter bus and local ferry. All transit users, in- 
cluding commuters, students and seniors, will q ali “ a 


alify. The credit will be claimable 
taxpayer with respect to his or her costs, oF those of a spouse or common-law partner 
and children under 19 years oLage. sts | — 
Individuals making claims will be required to retain th 


their receipts or passes for tax 
verification purposes. Consultations between the Canada Revenue Agency and transit 
authorities were held in order to develop appropriate receipting practices. A June 19, 
2006, news release by the Canada Revenue Agency [see abov ed. highlights for 
taxpayers the types of information that they will need to retain for t 


Proposed Addition — Children’s Fitness Credit 


Federal budget, Supplementary Information, May 2, 2006: Children’s Fitness 


Tax Credit — 


Budget 2006 proposes to allow parents to claim a non-refundable tax credit in respect 
of up to $500 in eligible fees for the enrolment of a child under the age of 16 years in 
an eligible program of physical activity. The measure will apply to the 2007 and subse- 
quent taxation years. The credit will be calculated by reference to the lowest personal 
income tax rate for the taxation year and can be claimed by either parent for eligible 
fees incurred during the calendar year. . _ 
To be eligible for the credit, fees must be paid in respect of ‘eligible expenses in an 
eligible program of physical activity. Eligible expenses will include those for the opera- 
tion and administration of the program, instruction, renting facilities, equipment used in 
common (e.g. team jerseys provided for the season), referees and judges, and incidental 
supplies (¢.g.. trophies). Expenses that will not be eligible include the purchase or 
rental of equipment for exclusive personal use, travel, meals and accommodation. 
The government will establish a small group of experts in health and physical fitness to 
advise it on the definition of an “eligible program of physical activity” for the purposes 
of the credit, These consultations will consider among other things whether the activity 
should include an element of instruction or supervision, and the adaptation of the defi- 
nition of an eligible program for children with disabilities. . 

For the purposes of the consultation, a working definition of an eligible program of 
physical activity is as follows: an ongoing program suitable for children in which sub- 
stantially all of the activities undertaken include a significant amount of physical activ- 
ity that contributes to one or more of cardio-respiratory endurance, muscular strength, 
muscular endurance, flexibility and balance. 


Claims for the children’s fitness tax credit will need to be supported by a tax receipt 
that contains information sufficient for the Canada Revenue Agency to monitor compli- 


ance. Similarly, organizations will be required to keep relevant books and records. 


To ensure that the same expenses are not claimed under both the children’s fitness tax 
credit and the child care expense deduction, an individual will not be allowed to make a 


claim for a children’s fitness tax credit in respect of amounts for which any person has 
made a claim under the child care expense deduction. _ : 


Dept. of Finance news release 2006-016, May 9, 2006: Minister of Finance 


Tables Notice of Ways and Means Motion to Implement Budget 2006 Measures 


Budget 2006 also included a number of tax relief measures that are not included in this 
Notice. A future bill will include legislation to implement these measures, which in- 
clude: So 

* The Children’s Fitness Credit. 


118.1 (1) Definitions — In this section 


“total charitable gifts” of an individual for a taxation year means 
the total of all amounts each of which is the fair market value ofa 
gift (other than a gift the fair market value of which is included in 
the total Crown gifts, the total cultural gifts or the total ecological 


year 
than 


way 


‘The 


Ap 


gifts of the individual for the year) made by the individual in the 
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“total charitable gif ts” 


year, means the total of li amounts each of which is the eligib] 
amount of a gift (other than a gift described in the definition “total 


Crown gifts”, “total cultural gifts” or “total ecological gifts’ 
made by the individual in the ye ar or in any of the five precedi 
taxation years (other than in a year for which a deduction und 
subsection 110(2) was cl i 

ble income) to t=” oo pe 
Application: The July 18, 2005 draft legislation (Part 2 — technical), s 
106(2), will amend the opening words of the definition “total charitable 
subsec. 118.1(1) to read as above, applicable to gifts made after December 
Technical Notes: Section 118.1 provides for a charitable donations tax credit to 
individuals in 
ties. Section 118.1 is amended to expand the entities referred to in 
include municipal or public bodies performing a function of government in Cana 
This. a) 
Development Corporation v. Deputy Minister of Revenue of Quebec, 2001 D.] 
5144. For additional information, see the commentary to paragraph 149(1)4.5). 
The amendments to section 118.1, described below, are made consequential to | 
addition of new subsections 248(30) to G9). Generally, those subsections clarify 1 
circumstances under which a transfer of property will be considered a gift notwi 
standing that the donor may be entitled to receive an advantage or benefit i : 
of the property. New subsection 248(31) generally provides that the “eli 
amount” of the gift is the excess of the fair market value of a property transferred b 


is entitled. For additional information, see the commentary 
248(30) to (39). — 7. 
Subsection 118.1(1) provides definitions of the terms “total charitable gifts’, “total 
Crown gifts”, “total cultural gifts” and “total ecological gifts”. These definitions ap 
ply for the purpose of the tax credit available under subsection 118.1(3) to individu 
als who make such gifts. The amount of a gift that is eligible for a tax credit 1 
generally, the fair market value of the property disposed of by 
making of the gift. _ 


“total ecological gifts” in subsection 118.1(1) are amended, as a consequence of th 
addition of new subsection 248(31), to provide that the amount that qualifies for th 
credit under subsection 118.1(3) is the “eligible amount” of a gift. In addition, th 
definition of “total charitable gifts” and the definition of “total ecological gifts 

subsection 118.1(1) are expanded to include a gift to a municipal or public bot 
performing a function of government in Canada. 


. (d.l)a municipal or public body performing a function of go 


plication: The July 18, 2005 draft legislation (Part 2 — technical), subs 
106(3), will amend para. (d) of the definition “total charitable gifts” in subs 
118.1(1) to read as above and add para. (d.1), applicable to gifts made after M 
2000. / : : : 
Technical Note: 3: See under 118.1(1)“total charitable gifts” opening words a 
Letter from Dept. of Finance, September 10, 2002: See under 149(1)4.5 


or in any of the 5 immediately preceding taxation years (other 
in a year for which a deduction under subsection 110(2) was 


claimed in computing the individual’s taxable income) to 


Proposed Amendment — 118.1(1)“total charitable 


gifts” opening words 


in respect of an individual for a taxatio 


aimed in comp ting the individual’s taxa- 


sertain other enti- 


respect of gifts made to registered charities and to cer 
) this section. 


amendment is in response to the Quebec Court of Appeal decision in Tawich 


of gift over the value of the advantage or benefit, if any, to which the transferor 


definitions “total charitable gifts”, “total Crown gifts”, “total cultural gifts” 


% 


(a) a registered charity, 
(b) a registered Canadian amateur athletic association, 


(c) a housing corporation resident in Canada and exempt fron 
tax under this Part because of paragraph 149(1)(), 


(d) a Canadian municipality, 
Proposed Amendment — 118.1 (1)“total charitable 
_ ___ gifts”(d), (d.1) . 


(d) a municipality in Canada, . 


ernment in Canada, 


(e) the United Nations or an agency thereof, 
(f) a university outside Canada that is prescribed to be a unive 
sity the student body of which ordinarily includes students frc 
Canada, | 
(g) a charitable organization outside Canada to which Her M 
esty in right of Canada has made a gift during the individua: 
taxation year or the 12 months immediately preceding that ta) | 
tion year, or | 


Subdivision a — Computation of Tax: Individuals 


(g.1) Her Majesty in right of Canada or a province, 
to the extent that those amounts were 


(h) not deducted in computing the individual’s taxable income 
for a taxation year ending before 1988, and 


(i) not included in determining an amount that was deducted 
under this section in computing the individual’s tax payable 
under this Part for a preceding taxation year; 


_ Related Provisions: 43.1(1) — Charitable gifts excluded from rules re life interests 
in real property; 46(1), (5) — Capital gain on certain donations of art and other pro- 
- perty; 69(1)(b)(ii) — Donor deemed to have disposed of property at fair market value: 
| 94(1)“specified charity” [proposed] — Charity as beneficiary of non-resident trust: 
- 110(1)(4.01) — Deduction on donating employee stock-option shares to charity; 
110.1(1)(a) — Parallel deduction for corporations; 118.1(1)“total gifts”(a)(ii) — Chari- 
| table gifts limited to 75% of net income: bVSs1(22) = Ordering of claims; 118.1(5.1), 
(5.2) — Designation of charity as beneficiary of insurance policy; 118.1(5.3) — Desig- 
nation of charity as beneficiary of RRSP or RRIF: 118.1(6)(b)(i) — Reduced gain or 
-fecapture on donation of property to charity; 118.1(10.1) — Determination of value of 
cultural property; 118.1(13)— Donation of non-qualifying securities; 118.1(16) — 

Loanback arrangements; _ 143(3.1) — Hutterite colonies — election re gifts: 
_ 149.1(6.4) — Donations to registered national arts service organization; 
-188.2(3)(a)(i) — Effect of Suspension of charity’s receipting privileges; 237.1(1)“*gift- 
ing arrangement”, “tax shelter” — Tax shelter registration requirement; 

248(30)(33) — Determination of eligible amount; 248(35)-(39) — Value of gift lim- 
ited to cost if acquired within 3 years or as tax shelter; 248(41) — Donation value 
deemed nil if taxpayer does not inform donee of circumstances requiring reduction; 
Canada-U.S. Tax Treaty:Art. XXI:6 — Donations to U.S. charities qualify for taxpayer 
with U.S.-source income; Canada-U.S. Tax Treaty:Art. XXIX-B:1 — Property left to 
US. charity on death. 


History: 2005, c. 30, s. 6, states that for the purpose of applying s. 118.1, a gift made 
by an individual after 2004 and before January 12, 2005 is deemed to have been made 
by the individual in the individual’s 2004 taxation year and not in the individual’s 2005 
‘taxation year if 


(a) the individual claims an amount under subsec. 1 18.1(3) in respect of the gift for 
the individual's 2004 taxation year; 

(b) the gift was made to a registered charity listed under the International Humani- 
tarian Assistance program of the Canadian International Development Agency: 


(c) the individual directed the charity to apply the gift to the tsunami relief effort: 
and 

- (d) the gift was in the form of cash or was transferred by way of cheque, credit 
card or money order. 


Para. (g.1) added to the definition “total charitable gifts” in subsec. 118.1(1) by 1998, 
s. 19, subsec. 22(1). applicable to taxation years that begin after 1996. 


The opening words of the definition “total charitable gifts” in subsec. 118.1(1) 
amended by 1996, c. 21, subsec. 23(1). applicable to gifts made after February 27, 
1995. The opening words formerly read: 


“total charitable gifts” of an individual for a taxation year means the total of all 
amounts each of which is the fair market value of a gift (other than a gift the fair 
market value of which is included in the total Crown gifts or the total cultural 
gifts of the individual for the year, or would have been so included for a preced- 
ing taxation year if this section had applied to that preceding year) made by the 
individual in the year or in any of the 5 immediately preceding taxation years 
{other than in a year for which a deduction under subsection 1 10(2) was claimed 
in computing the individual's taxable income) to 

Jefinition “total charitable gifts” amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 

&(1), applicable after December 11, 1988. That definition formerly read: 


“total charitable gifts” of an individual for a taxation year means the total of all 
; = . - ~ “5 . . Alt: . 
} amounts each of which is the amount of a gift made by the individual in the year 

Or in one of the 5 immediately preceding taxation years to 
) (a) a registered charity. 

(b) a registered Canadian amateur athletic association. 

| (c) a housing corporation resident in Canada and exempt from tax under this 
Part by paragraph 149(1)(i), 
(d) a Canadian municipality, 
(e) the United Nations or an agency thereof. 
(f) a university outside Canada prescribed to be a university the student body 
of which ordinarily includes students from Canada, or 


(g) a charitable organization outside Canada to which Her Majesty in right 
of Canada has made a gift during the individual's taxation year or the 12 
months immediately preceding that taxation year, 
% the extent that the amounts of those gifts have been neither 
(h) deducted in computing the individual's taxable income for a taxation 
year preceding 1988. nor 


S. 118.1(1) tot 


(i) used in determining an amount that has been deducted under this section 
in computing the individual’s tax payable under this Part for a preceding 
, taxation year, 


but, where the individual has claimed a deduction under subsection 110(2) in 
computing the individual’s taxable income for a taxation year, does not include 
the amount of any gift made in that year; 


Selected Cases [subsec. 118.1(1)“total charitable gifts”]: Woolner y. R., 
[2000] 1 C.T.C. 35 (FCA) (Anticipated benefit deprives “gift” of essential eleemosy- 
nary quality); Burns v. MNR, [1990] 1 C.T.C. 350 (FCA) (Donations to registered ama- 
teur athletic association not “gifts” where taxpayer paying for daughter’s training); 
Guertin, Antoine, Ltée y. R., [1988] 1 C.T.C. 117 (FCA) (Loan for interest to company 
by foundation made from amounts donated to foundation by company not artificial 
transactions); R. v. McBurney, [1985] 2 C.T.C. 214 (FCA); leave to appeal to SCC 
refused (1986), 65 N.R. 320 (note), (sub nom. McBurney v. MNR) (Mere lack of legal 
obligation to contribute to religious schools not sufficient to create gifts); R. v. 
Zandstra, [1974] C.T.C. 503 (FCTD) (Of amounts paid to Christian school, $200 per 
child held to be tuition; excess charitable). 


Regulations: 3503, Sch. VIII (prescribed universities). 
Interpretation Bulletins: See lists at end of 118.1(1) and 118.1. 


Information Circulars: 75-23: Tuition fees and charitable donations paid to privately 
Supported secular and religious schools; 84-3R5: Gifts to certain charitable organiza- 
tions outside Canada. See also at end of 118.1. 


I.T. Technical News: 17 (loan of property as a gift). 


Registered Charities Newsletters: 1 (donation of services); 2 (issuing official 
donation receipts where there are prizes); 3 (gifts of property other than cash); 4 (issu- 
ing receipts for gifts of art); 6 (can registered charities issue donation tax receipts for 
tuition fees?; the “art” of issuing official donation receipts); 7 (fundraising golf tourna- 
ments; fundraising auctions); 8 (further questions on golf tournaments; directed dona- 
tions; issuing receipts for gifts of art: gifts of units in a hedge fund; membership fees; 
official donation receipts — Quebec donors): 9 (how do you establish the value of 
gifts-in-kind?); 11 (audit of tax preparer lands registered charities in hot water); 12 
(valuing gifts of public securities); 14 (abusive donation scheme not allowed); 16 (do- 
nations of items of a speculative value): 18 (charitable donation tax shelter arrange- 
ments; what is a gift in kind?; how should charitable gifts in kind be valued?; donation 
of time-shares, including recreational property; can businesses receive receipts for do- 
nations made out of their inventory?; can shares or stock options be gifts?; can a charity 
issue a charitable receipt for a court-ordered payment made to it?); 22 (rent-free accom- 
modations; donate-a-car programs); 23 (court news: volunteering services is not a gift); 
24 (First Nations and qualified donee status): 25 (reimbursing funds to volunteers). 
Charities Policies: CPC-006: Gift-in-kind: CPC-008: Gift — payment to a regis- 
tered charity instead of paying union dues: CPC-012: Out of pocket expenses; CPC- 
017: Official donation receipts — gifts of services; CPC-018: Official donation re- 
ceipts — gifts out of inventory; CPC-019: Official donation receipts — payment for 
participation in a youth band or choir; CPC-025: Gift — expenses — volunteer; CPS- 
018: Donations of gift certificates. 


Forms: RC4142: Tax advantages of donating to a charity [guide]; T1236: Qualified 
donees worksheet. 


“total Crown gifts” of an individual for a taxation year means the 
total of all amounts each of which is the fair market value of a gift 
(other than a gift the fair market value of which is included in the 
total cultural gifts or the total ecological gifts of the individual for 
the year) made by the individual in the year or in any of the 5 im- 
mediately preceding taxation years to Her Majesty in right of Can- 
ada or a province, to the extent that those amounts were 


Proposed Amendment — 118.1(1)“total Crown gifts” 
opening words 


“total Crown gifts”, in respect of an individual for a taxation 
year, means the total of all amounts each of which is the eligible 
amount of a gift (other than a gift described in the definition “total 
cultural gifts” or “total ecological gifts”) made by the individual 
in the year or in any of the five preceding taxation years to Her 
Majesty in right of Canada or of a province, to the extent that 
those amounts were “ee 

_ Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 


106(4). will amend the opening words of the definition “total Crown gifts” in subsec. 
| 118.1(1) to read as above, applicable to gifts made after December 20, 2002. 


| Technical Notes: See under 118.1(1)"total charitable gifts” opening words above. 


(a) not deducted in computing the individual’s taxable income 
for a taxation year ending before 1988. 


(b) not included in determining an amount that was deducted 
under this section in computing the individual’s tax payable 
under this Part for a preceding taxation year, and 
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(c) in respect of gifts made before February 19, 1997 or under 
agreements in writing made before that day; 


History: Para. (c) added to the definition “total Crown gifts” in subsec. 118.1(1) by 
1998, c. 19, subsec. 22(2), applicable to taxation years that begin after 1996. 


The opening words of the definition “total Crown gifts” in subsec. 118.1(1) amended 
by 1996, c. 21, subsec. 23(2), applicable to gifts made after February 27, 1995. The 
opening words formerly read: 


“total Crown gifts” of an individual for a taxation year means the total of all 
amounts each of which is the fair market value of a gift (other than a gift the fair 
market value of which is included in the total cultural gifts of the individual for 
the year, or would have been so included for a preceding taxation year if this 
section had applied to that preceding year) made by the individual in the year or 
in any of the 5 immediately preceding taxation years to Her Majesty in right of 
Canada or a province, to the extent that those amounts were 


in subsec. 118.1(1) amended by 1994, c. 7, Sch. I 
1988. That definition for- 


Definition “total Crown gifts” 
(1991, c. 49), subsec. 88(1), applicable after December 11, 
merly read: 
“total Crown gifts” of an individual for a taxation year means the total of all 
amounts each of which is the amount of a gift made by the individual in the year 
or in one of the 5 immediately preceding taxation years to Her Majesty in right 
of Canada or to Her Majesty in right of a province, to the extent that the amounts 
of those gifts have been neither 
(a) deducted in computing the individual’s taxable income for a taxation 
year preceding 1988, nor 
(b) used in determining an amount that has been deducted under this section 
in computing the individual’s tax payable under this Part for a preceding 
taxation year; 
Selected Cases [subsec. 118.1(1)“total Crown gifts”): Williamson y. Canada 
(A.-G.), [2006] 1 C.T.C. 26 (FC) (Institution must be designated at time gift received); 
Hudson Bay Mining and Smelting Co. Lid. v. Canada, [1989] 2 C.T.C. 309 (FCA); 
leave to appeal to SCC refused (1990), 106 N.R. 16 (note) (“Gift” to Crown corpora- 
tion after latter acquired facilities from taxpayer neither separate transaction nor 
deductible). 
Advance Tax Rulings: ATR-63: Donations to agents of the Crown. 
I.T. Technical News: 17 (loan of property as a gift). 


Forms: T1236: Qualified donees worksheet. 


“total cultural gifts” of an individual for a taxation year means the 
total of all amounts each of which is the fair market value of a gift 

ent — 118.1(1)“total cultural gifts” 
‘openingwords ts 


_ Proposed Amend 


year, means the total of all 
amount of a gift _ 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 106(5), 
will amend the opening words of the definition “total cultural gifts” in subsec. 118.1(1) 
to read as above, applicable to gifts made after December 20, 2002. — 


Technical Notes: See under 118.1(1)“total charitable gifts” opening words above. 


(a) of an object that the Canadian Cultural Property Export Re- 
view Board has determined meets the criteria set out in 
paragraphs 29(3)(b) and (c) of the Cultural Property Export and 
Import Act, and 


(b) that was made by the individual in the year or in any of the 5 
immediately preceding taxation years to an institution or a pub- 
lic authority in Canada that was, at the time the gift was made, 
designated under subsection 32(2) of the Cultural Property Ex- 
port and Import Act either generally or for a specified purpose 
related to that object, 


to the extent that those amounts were 


(c) not deducted in computing the individual’s taxable income 
for a taxation year ending before 1988, and 


(d) not included in determining an amount that was deducted 
under this section in computing the individual’s tax payable 
under this Part for a preceding taxation year; 


Related Provisions: 39(1)(a)(i.1) — No capital gain on gift of cultural property to 
designated institution; 110.1(1)(¢) — Parallel deduction for corporations; 118.1(1)"to- 
tal gifts”(c) — Cultural gifts not limited to 75% of net income; 118.1(2.1) — Ordering 
of claims: 118.1(6)(b)(i) — Reduced recapture on donation of property to charity; 
118.1(7.1) — Gifts of cultural property — deemed proceeds; 118.1(10) — Determina- 
tion of fair market value; 118.1(10.1) — Determination of value by Cultural Property 


Income Tax Act, Part I, Division E. 


Export Review Board; 143(3.1) — Election in respect of gifts; 207.3 — Tax on institu- 
tion that disposes of cultural property; 248(30)-(33) — Determination of eligible 
amount: 248(35)—-(39) — Value of gift limited to cost if acquired within 3 years or as 
tax shelter. 
History: Definition “total cultural gifts” in subsec. 118.1(1) amended by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 88(1), applicable after December 11, 1988. That definition 
formerly read: 
“total cultural gifts” of an individual for a taxation year means the total of all 
values each of which is the value of a gift 
(a) of an object that the Canadian Cultural Property Export Review Board _ 
has determined meets all the criteria set out in paragraphs 29(3)(b) and (c) of 
the Cultural Property Export and Import Act, 
(b) that neither is included in the total charitable gifts or the total Crown 
gifts of the individual for the year, nor would have been so included in a 
preceding taxation year had this section been applicable to that preceding 
year, and 
(c) that was made by the individual in the year or in one of the 5 immedi- 
ately preceding taxation years to an institution or public authority in Canada 
that was, at the time the gift was made, designated under subsection 32(2) of 
the Cultural Property Export and Import Act either generally or for a pur- 
pose related to the object referred to in paragraph (a) 
to the extent that the values of those gifts have been neither 


(d) deducted in computing the individual’s taxable income for a taxation: 

year preceding 1988, nor 

(e) used in determining an amount that has been deducted under this section 

in computing the individual’s tax payable under this Part for a preceding . 

taxation year; 
Selected Cases [subsec. 118.1(1)total cultural gifts”]: Chabot v. R., [2000] 2 
C.T.C. 2546 (TCC) (Artwork not owned and could not be donated); Hudson Bay 
Mining and Smelting Co. Ltd. y. Canada, [1989] 2 C.T.C. 309 (FCA); leave to appeal 
to SCC refused (1990), 106 N.R. 16 (note) (“Gift” to Crown corporation after latter 
acquired facilities from taxpayer neither separate transaction nor deductible); Friedberg 
v. MNR, [1989] 1 C.T.C. 274 (FCTD); aff'd in part [1992] 1 C.T.C. 1 (FCA); leave to 
appeal to SCC refused (July 2, 1992), Doc. 22990 [unreported]. Fair market value of 
collections donated to museum deductible despite cost to taxpayer below fair market 
value). 
interpretation Bulletins: IT-407R4: Dispositions of cultural property to designatec 
Canadian institutions. See also at end of 118.1. 


1.T. Technical News: 17 (loan of property as a gift). 
Registered Charities Newsletters: 24 (cultural property as gifts). 


“total ecological gifts” of an individual for a taxation year means 
the total of all amounts each of which is the fair market value of 
gift (other than a gift the fair market value of which is included 
the total cultural gifts of the individual for the year) of land, includ 
ing a servitude for the use and benefit of a dominant land, a cove 
nant or an easement, the fair market value of which is certified b 
the Minister of the Environment and that is certified by that Min 
ister, or a person designated by that Minister, to be ecologicall 
sensitive land, the conservation and protection of which is, in th 
opinion of that Minister, or that person, important to the preserve 
tion of Canada’s environmental heritage, which gift was made b 
the individual in the year or in any of the five immediately precec 
ing taxation years to | 


(a) Her Majesty in right of Canada or a province or a municipa 
ity in Canada, or 


(b) a registered charity one of the main purposes of which is, 
the opinion of the Minister of the Environment, the conservati¢ 
and protection of Canada’s environmental heritage, and that 
approved by that Minister, or that person, in respect of that gi 


to the extent that those amounts were not included in determini 
an amount that was deducted under this section in computing t 
individual’s tax payable under this Part for a preceding taxatl 
year; | 


Proposed Amendment — 118.1(1 


ek 
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Subdivision a — Computation of Tax: Individuals S. 118.1(1) tot 


which land is subject or, in the case of land in the Province of 
Quebec, a real servitude) if oe 


__ (a) the fair market value of the gift is certified by the Minister 
of the Environment, pienuye Ink ee 


_ (b) the land is certified by that Minister, or by a person desig- 


_ conservation and protection of which is, in the opinion of that 
_ Minister or that person, important to the preservation of Can- 
poasenymonmentalhentage,and, | = | 
_(c) the gift was made by the individual in the 
the five preceding taxation years to Police . 
_G) Her Majesty in right of Canada or of a province, © 
(ii) a municipality in Canada, -— 
iii) a municipal or public body performit 
government in Canada, or _ 
(iv) a registered charity one of the ‘main pt 
cons« 


. 


der 118.1(1)“total charitable gifts” opening words _ 
tal ecological gifts” is also amended to Clarify its 
y under the Civil Code of Quebeos 


etter from Dept. of Finance, September 10, 2002: See under 149(1)(d.5). 


elated Provisions: 38(a.2) — Reduced capital gain inclusion on ecological: gift; 
!0.1(1)(d) — Parallel deduction for corporations; 118.1(1)“total gifts’(d) — Ecologi- 
i gifts not limited to 20% of net income; 118.1(2.1) — Ordering of claims; 
8.1(10.1)-(10.5) — Determination of fair market value by Minister of the Environ- 
ent; 118.1(12)—Fair market value of ecological servitude, covenant or easement; 
7.31 — Tax if donee disposes of the property; 248(30)—(33) — Determination of eli- 
ble amount. 


\story: The opening words of the definition “total ecological gifts” in subsec. 
8.1(1) amended by 2001, c. 17, subsec. 94(1), applicable in respect of gifts made, or 
oposed to be made, after February 27, 2000. The opening words formerly read: 


“total ecological gifts” of an individual for a taxation year means the total of all 

amounts each of which is the fair market value of a gift (other than a gift the fair 

market value of which is included in the total cultural gifts of the individual for 

the year) of land, including a servitude for the use and benefit of a dominant 

land, a covenant or an easement, that is certified by the Minister of the Environ- 
_ ment, or a person designated by that Minister, to.be ecologically sensitive land, 
the conservation and protection of which is, in the opinion of that Minister, or 
that person, important to the preservation of Canada’s environmental heritage, 
which gift was made by the individual in the year or in any of the 5 immediately 
preceding taxation years to 


4a. (a) of the definition “total ecological gifts” in subsec. 118.1(1) amended by 1998, 


19, subsec. 22(3), applicable to gifts made after February 18, 1997. Para. (a) for- 
tly read: 


(a) a Canadian municipality, or 


definition “total ecological gifts” added to subsec. 118.1(1) by 1996, c. 21, subsec. 
4), applicable to gifts made after February 27, 1995. 


Technical News: 17 (loan of property as a gift). 
jistered Charities Newsletters: 22 (ecological gifts). 


ital gifts” of an individual for a taxation year means the total of 
(a) the least of 

| (i) the individual’s total charitable gifts for the year, 

(ii) the individual’s income for.the year where the individual 


nated by that Minister, to be ecologically sensitive land, the - 


ear or in any of 


dies in the year or in the following taxation year, and 


83 


W 


(iii) in any other case, the lesser of the individual’s income 
for the year and the amount determined by the formula 


0.75A + 0.25 (B+C+D-— E) 
where 


A is the individual’s income for the year, 


B is the total of all amounts each of which is a taxable capi- 
tal gain of the individual for the year from a disposition 
that is the making of a gift made by the individual in the 
year, which gift is included in the individual’s total chari- 
table gifts for the year, 


Proposed Amendment — 118.1(1)“total 

ea OU, eae 

B is the total of all amounts, each of which is that propor- 
tion of the individual’s taxable capital gain for the taxa- 

_ tion year in respect of a gift made by the individual in 

the taxation year {in respect of which gift an eligible 

_ amount is included in the individual’s total charitable 
y the eligible amount of 

ds of disposition in 


the gift is of the individual’s 


nded as a consequence of the addition of new subsection 248(31), 
1¢ enhanced income limit only applies to the portion of a taxable 
elates to the eligible amount of a gift. 


C is the total of all amounts each of which is a taxable capi- 
tal gain of the individual for the year, because of subsec- 


tion 40(1.01), from a disposition of a property in a pre- 
ceding taxation year, 


D is the total of all amounts each of which is determined in 


respect of the individual’s depreciable property of a pre- 
scribed class and equal to the lesser of 


(A) the amount included under subsection 13(1) in re- 
spect of the class in computing the individual’s in- 
come for, the year, and 


(B) the total of all amounts each of which is deter- 
mined in respect of a disposition that is the making of 
a gift of property of the class made by the individual 
in the year that is included in the individual’s total 
charitable gifts for the year and equal to the lesser of 


(I) the proceeds of disposition of the property mi- 
nus any outlays and expenses to the extent that 
they were made or incurred by the individual for 
the purpose of making the disposition, and 

(II) the capital cost to the’ individual of the pro- 
perty, and 


_ Proposed Amendment — 118.1 (1)“total 
gifts” (a)(iii)D(B) . 

_ (B) the total of all amounts each of which is deter-. 
mined in respect of a disposition that is the making 
of a gift of property of the class made by the indivi- 
dual in the year (in respect of which gift an eligible 
amount is included in the individual’s total charita- 
ble gifts for the taxation year) equal to the lesser of 
_ (J) that proportion, of the amount by which the 

proceeds of disposition of the property exceed 

any outlays and expenses, to the extent that they 

were made or incurred by the individual for the 

_ purpose of making the disposition, that the eligi- 

ble amount of the gift is of the individual’s pro- 
ceeds of disposition in respect of the gift, and 


S. 118.1(1) tot 


(JD) that proportion, of the capital cost to the indi-_ 
|. at the eligible amount of 
the gift is of the individual’s proceeds of disposi- 
_ tion in respect of the gift, aC 
Application: The July 18, 2005 draft legislation (Pan 2- 
106(7), will amend cl. (B) in the description of D in subpara. (a 
“total gifts” in subsec. 118.11) to ad as above, applicable to gifts made after De- 
cember 20, 200 — — _ 


vidual of the property, that the 


Technical Notes: See under 118.1(1)“total gifts”(a)(iii)B above. 


E. is the total of all amounts each of which is the portion of 
an amount deducted under section 110.6 in computing the 
individual’s taxable income for the year that can reasona- 
bly be considered to be in respect of a gift referred to in 
the description of B or C, 

(b) the individual’s total Crown gifts for the year, 
(c) the individual’s total cultural gifts for the year, and 


(d) the individual’s total ecological gifts for the year. 


Related Provisions: 248(35)—(39) — Value of gift limited to cost if acquired within 
3 years or as tax shelter; 257 — Formula cannot calculate to less than zero. 


History: 1999, c. 22, s. 33 provides the following special rule, applicable to taxation 
years that ended after November 15, 1997 and before 1998. 
For the purposes of the Act, if 


(a) a taxpayer made a gift at any particular time before February 1998, and 
after the end of a taxation year that ended after November 15, 1997 and 
before 1998. that would be deductible under section 110.1 or 118.1 of the 
Act in computing the taxpayer’s taxable income or tax payable under Part I 
of the Act for the year if it were made immediately before the end of the 
year, 
(b) the gift was a gift of tangible property (other than real property) or a gift 
by cash, cheque, credit card or money order, 
(c) the gift was not made 

(i) through a payroll deduction, or 

(ii) where the taxpayer died after 1997, by the taxpayer’s will, and 
(d) the taxpayer so elects in the taxpayer’s return of income under the Act 


for the year or by notifying the Minister of National Revenue in writing 
before 1999, 


the taxpayer is deemed to have made the gift and, in the case of a gift of tangible 
property, to have disposed of the property immediately before the end of the 
taxpayer’s taxation year that ended before 1998 and not to have done so at the 
particular time. 


Subpara. (a)(iii) of the definition “total gifts” in subsec. 118.1(1) amended by 1998, c. 
19, subsec. 22(4), applicable to taxation years that begin after 1996. Subpara. (a)(iii) 
formerly read: 


(iii) in any other case, the amount determined by the formula 


0.5(A + B—C) 
where 
A. is the individual’s income for the year, 


Bis the total of all amounts each of which is the amount of a taxable capital 
gain from a gift of property made by the individual in the year to a donee 
described in the definition “total charitable gifts”, and 


C is the total of all amounts each of which is the portion of an amount de- 
ducted under section 110.6 in computing the individual’s taxable income for 
the year that can reasonably be considered to be in respect of a gift of capital 
property made by the individual in the year to a donee described in the defi- 
nition “total charitable gifts”, 


Para. (a) of the definition “total gifts” in subsec. 118.1(1) amended by 1997, c. 25, s. 
26, applicable to 1996 et seq. and, where an individual dies in 1996, to the individual’s 
1995 taxation year. Para. (a) formerly read: 


(a) the lesser of 
(i) the individual’s total charitable gifts for the year, and 
(ii) /s of the individual’s income for the year, 


Para. (d) of the definition “total gifts” in subsec. 118.1(1) added by 1996, c. 21, subsec. 
23(3), applicable to gifts made after February DL MSS 


Definition “total gifts” in subsec. 118.1(1) amended by 1994, c. 7, Sch. Il (1991, c. 49), 
subsec. 88(1), applicable after December 11, 1988. That definition formerly read: 


“total gifts” of an individual for a taxation year means the total of 
(a) the lesser of 


(i) the individual’s total charitable gifts for the year, and 


Income Tax Act, Part I, Division E 


(ii) /s of the individual’s income for the year computed without refer- 
ence to subsection 137(2), 


(b) the individual’s total Crown gifts for the year, and 
(c) the individual’s total cultural gifts for the year. 
1.T. Technical News: 17 (loan of property as a gift). 


Interpretation Bulletins [subsec. 118.1(1)]: IT-110R3: Gifts and official donation 
receipts; IT-226R: Gift to a charity of a residual interest in real property or an equitable 
interest in a trust; IT-288R2: Gifts of capital properties to a charity and others; IT- 
297R2: Gifts in kind to charity and others; IT-407R4: Dispositions of cultural property 
to designated Canadian institutions: IT-504R2: Visual artists and writers. See also at | 
end of s. 118.1. , 


Information Circulars: See list at end of s. 118.1. 


(2) Proof of gift — A gift shall not be included in the total charita- 
ble gifts, total Crown gifts, total cultural gifts or total ecological: 


gifts of an individual unless the making of the gift is proven by 
filing with the Minister 


Technical Notes: Subsection 118.1(2) provides that an amount in respect of a ; 
by an individual may not be included in the amount eligible f r a tax credit und 
subsection 118.1(3) unless the gift is evidenced by a receipt containing preser. 

information. Subsection 118.1 (2) is amended concurrently with subsection 118.1¢ 
to refer to the “eligible amount” of a gift. yo 


It is proposed that subsections 3501(1), (1.1) 


a gift contain, in addition t 
the amount of the advantage, 


fthe gift, 
For additional details, see the commentary to new subsections 248(31) and (32) 
garding the eligible amount and the amount of the advantage in respect of a gift 


(a) a receipt for the gift that contains prescribed information; 


(b) in the case of a gift described in the definition “total culture 
gifts” in subsection (1), the certificate issued under subsectio 
33(1) of the Cultural Property Export and Import Act; and | 


(c) in the case of a gift described in the definition “total ecolog 
cal gifts” in subsection (1), both certificates referred to in thi 
definition. 


{ 
Related Provisions: 110.1(2) — Parallel rule for corporations; 149.1(1)“disburs 
ment quota” A — Charity must disburse 80% of receipted gifts; 188.2 — Suspension 
charity’s receipting privileges; 230(2) — Books and records to be kept by charit 
248(30)—-(33) — Determination of eligible amount; 248(41) — Donation value deem 
nil if taxpayer does not inform donee of circumstances requiring reduction. 


History: Subsec. 118.1(2) amended by 2001, c. 17, subsec. 94(2), applicable in resp 
of gifts made, or proposed to be made, after February 27, 2000, except that the subse. 


as amended, shall be read without reference to para. 118.1(2)(b) in respect of gi 
made before December 21, 2000. That subsec. formerly read: 


(2) A gift shall not be included in the total charitable gifts, total Crown gifts” 
total cultural gifts or total ecological gifts of an individual unless the making © 
the gift is proven by filing with the Minister a receipt therefor that contains pre 
scribed information. | 


Subsec. 118.1(2) amended by 1996, c. 21, subsec. 23(5), applicable to gifts made al 
February 27, 1995. That subsec. formerly read: 


(2) A gift shall not be included in the total charitable gifts, total Crown gifts ¢ 

total cultural gifts of an individual unless the making of the gift is proven b, 

filing with the Minister a receipt therefor that contains prescribed information | 
Selected Cases [subsec. 118.1(2)]: Céré v. R., [1999] 3 C.T.C. 2373 (TCC) G] 
valid but valuations exaggerated; penalties upheld). 


Regulations: 3501 (prescribed information). 


Interpretation Bulletins: IT-407R4: Dispositions of cultural property to designi 
Canadian institutions. See also at end of s. 118.1. 


Information Circulars: See list at end of s. 118.1. 


Advance Tax Rulings: ATR-63: Donations to agents of the Crown. 


Registered Charities Newsletters: See under 118.1(1)“total charitable gifts” 


Reg. 3501(1). 
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Subdivision a — Computation of Tax: Individuals 


(2.1) Ordering — For the purposes of determining the total chari- 
table gifts, total Crown gifts, total cultural gifts and total ecological 
gifts of an individual for a taxation year, no amount in respect of a 
gift described in any of the definitions of those expressions and 
made in a particular taxation year shall be considered to have been 
included in determining an amount that was deducted under this 
section in computing the individual’s tax payable under this Part for 
a taxation year until amounts in respect of such gifts made in taxa- 
tion years preceding the particular year that can be so considered 
are so considered. 

Related Provisions: 110.1(1.1)(b) — Parallel ordering rule for corporations. 


History: Subsec. 118.1(2.1) added by 1998, c. 19, subsec. 22(5), applicable to taxation 
years that begin after 1996. 


(3) Deduction by individuals for gifts — For the purpose of 
computing the tax payable under this Part by an individual for a 
taxation year, there may be deducted such amount as the individual 
claims not exceeding the amount determined by the formula 


(A x B) +[C x (D-B)] 
where 
A is the appropriate percentage for the year; 
B is the lesser of $200 and the individual’s total gifts for the year; 


C is the highest percentage referred to in subsection 117(2) that 
applies in determining tax that might be payable under this Part 
for the year; and 


D is the individual’s total gifts for the year. 


Related Provisions: 37(5) — Scientific research and experimental development ex- 
penditures; 110(2) — Deduction for member of religious order who has taken vow of 
perpetual poverty; 110.1 — Deduction for gifts by corporations; 117(1) — Tax payable 
under this Part; 118.1(4)-(5.3) — Gift on death: 1 18.1(5.4), (6) — Gift of capital pro- 
perty — designation of value; 118.1(7) — Gift of art by artist: 118.1(13)-(20) — No 
credit for gift of non-qualifying securities; 118.91 — Individual resident in Canada for 
part of the year; 118.95(a), 128(2)(e)(iii)(B), 128(2)(F)(iv), 128(2)(g)(ii)(B) — Applica- 
tion to bankrupt individual; 152(6) — Reassessment: 164(5), (5.1) — Effect of car- 
tyback of loss. 


History: Subsec. 118.1(3) amended by 1995, c. 3, s. 34, applicable to 1994 et seq. 
Subsec. (3) formerly read: 


(3) For the purpose of computing the tax payable under this Part by an individual 
for a taxation year, there may be deducted such amount as the individual may 
claim not exceeding an amount determined by the formula 

(Ax B)+(Cx(D-B)) 
where 


A is the appropriate percentage for the year; 


Bis the lesser of $250 and the individual’s total gifts for the year; 

C is the highest percentage referred to in subsection 117(2) that is applicable in 
determining tax that might be payable under this Part for the year; and 

D is the individual’s total gifts for the year. 


Selected Cases [subsec. 118.1(3)]: Klotz v. R., [2004] 2 C.T.C. 2892 (TCC) 
‘Value of gift not supported by evidence). 


Interpretation Bulletins: IT-226R: Gift to a charity of a residual interest in real 
oroperty or an equitable interest in a trust; IT-297R2: Gifts in kind to charity and 
sthers; IT-407R4: Dispositions of cultural property to designated Canadian institutions. 
See also at end of s. 118.1. 

information Circulars: 75-23: Tuition fees and charitable donations paid to privately 
supported secular and religious schools. 


Registered Charities Newsletters: See under | 18.1(1)“total charitable gifts”. 


4) Gift in year of death — Subject to subsection (13), a gift 
nade by an individual in the particular taxation year in which the 
ndividual dies (including, for greater certainty, a gift otherwise 
leemed by subsection D)5:45:22);. (5:3),.(7), GA) AS) noe G5). to 
lave been so made) is deemed, for the purpose of this section other 
han this subsection, to have been made by the individual in the 
receding taxation year, and not in the particular year, to the extent 
hat an amount in respect of the gift is not deducted in computing 
he individual’s tax payable under this Part for the particular year. 
telated Provisions: 70(5) — Deemed disposition of property immediately before 
eath; 118.1(5) — Gift made by will deemed made in year of death. 

listory: Subsec. 118.1(4) amended by 2001, c. 17, subsec. 94(3), to substitute “sub- 


ection (5), (5.2), (5.3), (7), (7.1), (13) or (15)” for “subsection (5), (13) or (15)”, appli- 
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S. 118.1(5.1)(d) 


cable in respect of deaths that occur after 1998. For taxation years before 2000, subsec. 
118.1(4) is read without reference to subsecs. 118.1(7) and (7.1) except that, where a 
taxpayer or a taxpayer’s legal representative notifies the Minister of National Revenue 
in writing before 2002 of the intention of the taxpayer or the taxpayer’s legal represen- 
tative that this subsection apply in respect of a gift made after 1996 and before 2000, 
subsec. 118.1(4), as amended, applies to the taxation year in which the gift was made 
and shall be read, in respect of the 1996 to 1998 taxation years, without reference to 
subsecs. 118.1(5.2) and (5.3). 


Subsec. 118.1(4) amended by 1998, c. 19, subsec. 22(6), applicable to gifts made after 
July 1997. Subsec. 118.1(4) formerly read: 
(4) Time of gift — For the purposes of this section, a gift made by an individual 
in the taxation year in which the individual dies shall be deemed to have been 
made by the individual in the immediately preceding taxation year to the extent 
that an amount in respect thereof is not deducted in computing the individual’s 
tax payable under this Part for the taxation year in which the individual dies. 
Interpretation Bulletins: IT-288R2: Gifts of capital properties to a charity and 
others; IT-407R4: Dispositions of cultural property to designated Canadian institutions. 
See also at end of s. 118.1. 


(5) Gift by will — Subject to subsection (13), where an individual 
by the individual’s will makes a gift, the gift is, for the purpose of 
this section, deemed to have been made by the individual immedi- 
ately before the individual died. 
Related Provisions: 38(a.1)(ii) — Gift of publicly-traded securities made on death; 
38(a.2) — Reduced capital gain inclusion on ecological gift; 39(1)(a)(i.1) — Gain on 
disposition not capital gain; 70(5) — Deemed disposition of property immediately 
before death; 118.1(4) — Carryback of gift made in year of death: ISO. 1) sS2) — 
Gift of life insurance on death. See also at end of s. 118.1. 
History: Subsec. 118.1(5) amended by 1998, c. 19, subsec. 22(6), applicable to gifts 
made after July 1997 Subsec. 118.1(5) formerly read: 
(5) Where an individual by the individual’s will makes a gift to a donee de- 
scribed in subsection (1), the gift shall, for the purposes of this section, be 
deemed to have been made by the individual in the taxation year in which the 
individual dies. 
Interpretation Bulletins: IT-226R: Gift to a charity of a residual interest in real 
property or an equitable interest in a trust; IT-407R4: Dispositions of cultural property 
to designated Canadian institutions. See also at end of s. 118.1. 
Registered Charities Newsletters: | (donation of services); 2 (issuing official 
donation receipts where there are prizes); 3 (gifts of property other than cash); 4 (issu- 
ing receipts for gifts of art); 6 (can registered charities issue donation tax receipts for 
tuition fees?; the “art” of issuing official donation receipts); 7 (fundraising golf tourna- 
ments; fundraising auctions); 8 (further questions on golf tournaments: directed dona- 
tions; issuing receipts for gifts of art; gifts of units in a hedge fund; Membership fees: 
official donation receipts — Quebec donors); 9 (how do you establish the value of 
gifts-in-kind?); 11 (audit of tax preparer lands registered charities in hot water): 12 
(valuing gifts of public securities). 


(5.1) Direct designation — insurance proceeds — Subsec- 
tion (5.2) applies to an individual in respect of a life insurance pol- 
icy where 


(a) the policy is a life insurance policy under which, immedi- 
ately before the individual’s death, the individual’s life was 
insured; 


(b) a transfer of money, or a transfer by means of a negotiable 
instrument, is made as a consequence of the individual’s death 
and solely because of the obligations under the policy, from an 
insurer to a qualified donee (other than a transfer the amount of 
which is not included in computing the income of the individual 
or the individual’s estate for any taxation year but would have 
been included in computing the income of the individual or the 
individual’s estate for a taxation year if the transfer had been 
made to the individual’s legal representative for the benefit of 
the individual’s estate and this Act were read without reference 
to subsection 70(3)); 


(c) immediately before the individual’s death, 


(i) the individual’s consent would have been required to 
change the recipient of the transfer described in paragraph 
(b), and 

(ii) the donee was neither a policyholder under the policy, 
nor an assignee of the individual’s interest under the policy; 
and 


(d) the transfer occurs within the 36 month period that begins at 
the time of the death (or, where written application to extend the 
period has been made to the Minister by the individual’s legal 


S. 118.1(5.1)(d) Income Tax Act, P 


representative, within such longer period as the Minister consid- 
ers reasonable in the circumstances). 
History: Subsec, 118.1(5.1) added by 2001, c. 17, subsec. 94(4), applicable in respect 
of deaths that occur after 1998. 
Registered Charities Newsletters: 15 (gifts by direct designation). 


(5.2) Deemed gift — subsection (5.1) — Where this subsec- 
tion applies, 


(a) for the purpose of 
and this paragraph) and 


this section (other than subsection (5.1) 

section 149.1, the transfer described in 
subsection (5.1) is deemed to be a gift made, immediately before 
the individual’s death, by the individual to the qualified donee 
referred to in subsection (5.1); and 
(b) the fair market value of the gift is deemed to be the fair mar- 
ket value, at the time of the individual's death, of the right to 
that transfer (determined without reference to any risk of default 
with regard to obligations of the insurer). 

Related Provisions: 118.1(4) —Carryback of gift made in year of death, 


149.1(1)‘disbursement quota” A(a) — Designated amount (enduring property) not in- 
cluded in disbursement quota; 149.1(1)*enduring property” — Definition includes gift 
deemed by 118.1(5.2). 
History: Para. 118.1(5.2)( 
tion 149.1”, applicable in respect 0 
Subsec, 118.1(5.2) added by 2001, c. 17, subsec. 94(4), applicable in respect of deaths 
that occur after 1998. 

Registered Charities Newsletters: 15 (gifts by direct designation). 


RRSPs and RRIFs — Where as a 
s death, a transfer of money, or a 
le instrument, is made, from a regis- 
tered retirement savings plan or registered retirement income fund 
(other than a plan or fund of which a licensed annuities provider is 
the issuer or carrier, as the case may be) to a qualified donee, solely 
because of the donee’s interest as a beneficiary under the plan or 
fund, the individual was the annuitant (within the meaning assigned 
by subsection 146(1) or 146.3(1)) under the plan or fund immedi- 
ately before the individual's death and the transfer occurs within the 
36-month period that begins at the time of the death (or, where writ- 
ten application to extend the period has been,made to the Minister 
by the individual’s legal representative, within such longer period 
as the Minister considers reasonable in the circumstances), 


(a) for the purposes of this section (other than this paragraph) 
and section 149.1, the transfer is deemed to be a gift made, im- 
mediately before the individual’ s death, by the individual to the 


donee; and 


a) amended by 2005, c. 19, subsec. 23(1), to add “and sec- 
f deaths that occur after 1998. 


(5.3) Direct designation — 
consequence of an individual’ 
transfer by means of a negotiab 


ue of the gift is deemed to be the fair mar- 


(b) the fair market val 
ket value, at the time of the individual’s death, of the right to the 
isk of default 


transfer (determined without reference to any Ti 

with regard to the obligations of the issuer of the plan or the 

carrier of the fund). 
Related Provisions: 118.1(4)—Carryback of gift made in year of death; 
149.1(1)“disbursement quota” A(a) — Designated amount (enduring property) not in- 
cluded in disbursement quota; 149.1(1)“enduring property” — Definition includes gift 
deemed by 118.1(5.3). 
History: Para. 118.1(5.3)(a) amended by 2005, c. 19, subsec. 23(2), to add “and sec- 
tion 149.1”, applicable in respect of deaths that occur after 1998. 
Subsec. 118.1(5.3) added by 2001, c. 17, subsec.;94(4), applicable in respect of deaths 
that occur after 1998. 
Registered Charities Newsletters: 15 (gifts by direct designation). 


(6) Gift of capital property — Where, at any time, whether by 
the individual’s will or otherwise, an individual makes a gift of 
(a) capital property to a donee described in the definition “total 
charitable gifts”, “total Crown gifts” or “total ecological gifts” in 
subsection (1), or 
(b) in the case of an individual who is a:non-resident person, real 
property situated in Canada to a prescribed donee who provides 
an undertaking, in a form satisfactory to the Minister, to the ef- 
fect that such property will be held for use in the public interest, 


and the fair market value of the property otherwise determined at 


art I, Division E 


fair market value and not less than the 
ividual of the property at that time, as 
the individual or the individual’s legal representative designates in 
the individual’s return of income under section 150 for the year in 
which the gift is made is, if the making of the gift is proven by 
filing with the Minister a receipt containing prescribed information, 
deemed to be the individual’s proceeds of disposition of the pro- 
perty and, for the purposes of subsection (1), the fair market value 
of the gift made by the individual. tj 


"Proposed Amendment — 118.1(5.4 
(5.4) Where subsection (6) applies — Subsection (6) appli : 


amount, not greater than the 
adjusted cost base to the ind 


in circumstances where 

i (a) an individual ee io Be 
-@ makes a gift (by the individu 
"any time of capital property 
inition “total charitable gift 


s will or other 


¥ 


onee described in 


to the effect that the 
_ public interest, and 
(b) the fair market value of th 
at that time exceeds 9 


property immediately before that time, and 4 
(ii) in any other case, the adjusted cost base to th 
dual of the property immediately before that time, . 
Related Provisions: 110.1(2.1) — Parallel rule for corporations, 248(35)+39), 
Value of gift limited to cost if acquired within 3 years or as tax shelter. _ 
(6) Gifts of capital property — If this subsection applies in 
spect of a gift by an individual of property, and the individual 
the individual's legal representative designates an amount in f 
spect of the gift in the individual’s return of income under secti 
150 for the year in which the gift is made, the amount so desi 
nated is deemed to be the individual’s proceeds of disposition 
the property and, for the purpose of subsection 248(31), the f 
market value of the gift, but the amount so designated may not 
exceed the fair market value of the property otherwise determined 
and may not be less than the greater of | a) 20ee) Pe 

- (a) in the case of a gift made after December 20, 2002 

~ amount of the advantage, if any, in respect of the gift, and 

(b) the amount determined under subparagraph (5.4)(b)(i) 
(ii), as the case may be, in respect of the property. ~~ 
Application: The July 18, 2005 draft legislation (Part 2— technical), subs 
106(9), will add subsec. 118.1(5.4) and amend subsec. (6) to read as above, ap’ 
ble to gifts made after 1999 except that, for gifts made after 1999 and before De 
ber 21, 2002, the expression “subsection 248(31)” in subsec. 118.1(6) shall be 
as “subsection ay : p21Ge eel TO (ee 01 aie 
Technical Notes: Subsection 118.1(6) provides that, if an individual donates ca 
tal property to a charity, the individual may designate a Valué between the ad 
cost base and the fair market value of the donated property to be treated both 
the individual’s capital 


Subsection 118.1(6) is restructured as new subsection 118:1(5:4) and revised sub 
tion 118.1(6). New subsection 118.1(5.4) describes’ the circumstances, under 
amended subsection 118.1(6), which remain generally unchanged, will app 

ever, where the property is depreciable property, subsection 1 18.1(5.4) include: 
situations where the actual value of the gifted property is between the undepreci 


that time exceeds its adjusted cost base to the individual, such 


capital cost of that class at the end of the taxation year of the individual and the fa 
market value of the donated property. : pd) ae 
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Subdivision a — Computation of Tax: Individuals 


Amended subsection 118.1(6) provides for the amount that may be designated by the 

individual. As with the former provision, the amount designated is deemed to be the 

‘individual's proceeds of disposition of the gift. The provision also continues to pro-- 
vide that the amount designated is treated as the fair market value of the property 

transferred by way of gift. However, under the amended version, this is for the pur- 

pose of new subsection 248(31) (changed from subsection 118.1(1)). New subsection 

248(31) generally provides that the “eligible amount” of the gift is the excess of the 

fair market value of a property transferred by way of gift over the value of the advan- 

or benefit, if any, to which the transferor is entitled. The “eligible amount” is 

ant to the determination of the tax credit deductible by the individual 1 

on 118.1(3). _ 

‘inally, amended subsection 118.1(6) effectively allows an indiv 
amount of recaptured depreciation that might otherwise be calcule spect of a 
gift of depreciable property, with a corresponding reduction to the eligible amount 
deductible in respect of the gift under subsection 118. 1(6). However, the designated 
amount may not be lower than the amount of any actual proceeds of disposition in 
respect of the property (or, more specifically, the amount of the advantage in respect 
of the gift, as defined under new subsection 248(32)). . . : 
in particular, the amount designated by the individual in respect of the property trans- 
ferred may not exceed the fair market value of the property otherwise determined, 
and may not be less than the greater of — 2 : 


+ the amount of the advantage, if any, in respect of the gift, and a 


of the individual, the undepreciated capital cost of the class of the property at the 
_ end of the individual’s taxation year (determined without reference to the pro- 
‘ceeds of disposition designated in respect of the property). — 
Subsections 118.1(5.4) and (6) (as amended) generally apply in respect of gifts made 
ifter 1999. For additional details regarding the eligible amount and the amount of the 
idvantage in respect of a gift, see the commentary to new subsections 248(31) and 
: xa ee ale 
r. Adams transfers a rental Property with a fair market va 
registered charity, in exchange for proceeds of disposition of 
L cost to Mr. Adams when he purchased the property 
he rental property is the only depreciable property 
lepreciated capital cost balance before the transfer of $4 


ssuming that the transfer qualifies as a gift (see the comn onlay bsections 
8(30) to (32)), Mr. Adams may designate any amount between $95,000 and 
$200,000 as the proceeds of disposition for the gift. Mr. Adams could have des- 
ignated an amount as low $45,000, if he had received a lesser amount in actual 
roceeds from the charity. el 

Mr. Adams decides to designate $150,000 as its proceeds of disposition. The 
axable gain to Mr. Adams on the transfer can therefore be allocated as follows: 


ible amount of the gift 


=. 55,000 


r from Dept. of Finance, February 15, 2000: o 


Honourable Paul Martin, Minister of Finance, has forwarded your letter of Sep- 
7, 1999 to me for reply. It is my understanding that you have requested — 
ents to the Income Tax Act (the Act) that would address a situation where a 
Sident of Switzerland would be required to pay Canadian income tax as a result of a 
mation of a Canadian rental building to a charity. More specifically, upon the dona- 
on to charity of their Canadian rental buildings, your Swiss clients would be re- 
tired to pay tax under Part I of the Act on the resulting recaptured capital cost 
lowance (“CCA”), without the ability to deduct a charitable donations tax credit. 


‘ 0 nderstand that Mr. Ed Short of this Department spoke with you in this regard 
asked whether you were seeking amendments to the Act that would allow for an 
reduction of the deemed proceeds of disposition as a result of the gift (with a 
At reduction of the base upon which the charitable donations tax credit is 
d) or amendments that would allow the claim of the charitable donations tax 
nst tax on other sources of income. Your letter dated November 1, 1999 
that you are seeking both. That is, you have suggested not only that the 
n should (on an elective basis) not give rise to tax but that the charitable 
‘abons tax credit should also be allowed to be claimed against tax on other Cana- 
iN sources of income that a non-resident may have. 
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reduce the 


the adjusted cost base of the property or, if the property is depreciable property 


Designated proceeds _ .. $150,000 
djusted cost base (original cost) 02,000 65,000 
pital Gain 835,000 
axable Capital Gain 42,500 

Undepreciated Capital Cost 45,000 
ecaptured depreciation _ 20,000 
otal Income Inclusion $ 62,500 

_ The eligible amount of the gift is calculated as follows: 

Designated proceeds 2 : $150,000 
Amount of advantage (consideration) 95,000 


S. 118.1(7) 


You have indicated that, on an ongoing basis, your Swiss clients have elected under 
section 216 of the Act to pay Part I tax on their net incomes from rental property, 
rather than to pay tax at the flat rate on gross rents that otherwise applies to non- 
residents under Part XIII of the Act. In this regard, they have claimed CCA against 
their rental revenues. Disposing of the rental properties for proceeds above their un- 


depreciated capital costs would, therefore, result in recaptured CCA und, potentially, 
capital gains, 


As you are aware, the charitable donations tax credit may be claimed by a non-resi- 
dent individual to offset tax imposed under Part I of the Act on income from a busi- 
ness or employment carried on in Canada. The charitable donations tax credit is also 
available in respect of certain other sources of income, other than income from pro- 


perty, where the non-resident elects under section 217 of the Act to file a Part I tax 
return. S : ae — 


Property income of non-residents is, however, taxed under Part XII. and is generally 
calculated as a percentage of the gross amount of revenues. The exceptions are rental 
income from real property and timber royalties, for which a non- resident may elect 
to pay tax under Part I on net income from the property. Although this election is 
provided in order to give non-residents some relief from Part XIV tax, the basis of 
relief is the method of calculating income, not the availability of tax credits. Just as 
the Part XU] tax on property income may not be reduced by the charitable donations 
tax credit, the elective Part I tax on property income may not be reduced. 


However, an amendment that the Minister of Finance is prepared to support would 
extend the existing election to report a reduced amount of capital gain on the dona- 
tion of capital property to also reduce the recaptured CCA that must be reported on 
the donation of a depreciable capital property. This amendment would apply equally 
to residents who file under section 152 of the Act and non-residents who are required 
to file under subsection 216(5). The result of this amendment would be that taxpay- 
ers, resident and non-resident alike, would not be required to pay tax on the donation 


of a depreciable property. : 


I understand that the Minister of Finance intends fo recommend that the requisite 
amendments to the Income Tax Act be effective for donations made after 1999. 


Yours sincerely, 


Munir A. Sheikh : 
Senior ADM, Tax Policy Branch © 


Related Provisions: 110.1(3) — Parallel rule for corporations; 248(32) — Determi- 
nation of amount of advantage; 248(35)-(39) — Value of gift limited to cost if ac- 
quired within 3 years or as tax shelter. 


History: The closing words of subsec. 118.1(6) amended by 2001, c. 17, subsec. 
94(5), applicable in respect of gifts made after February 27, 1995. The closing words 
formerly read: 


and the fair market value of the property at that time exceeds its adjusted cost 
base to the individual, such amount, not greater than the fair market value and 
not less than the adjusted cost base to the individual of the property at that time, 
as the individual or the individual’s legal representative designates in the indivi- 
dual’s return of income under section 150 for the year in which the gift is made 
shall, if the making of the gift is proven by filing with the Minister a receipt 
containing prescribed information, be deemed to be the individual’s proceeds of 
disposition of the property and, for the purposes of subsection (1), the fair mar- 
ket value of the gift made by the individual. 


Para. 118.1(6)(a) amended by 1996, c. 21, subsec. 23(6), applicable to gifts made after 
February 27, 1995. The para. formerly read: 


(a) capital property to a donee described in the definition “total charitable gifts” 
or “total Crown gifts” in subsection (1), or 


That portion of subsec. 118.1(6) following para. (b) amended by 1994, c. 7, Sch. VII 
(1993, c. 24), s. 53, applicable to gifts made after December I1, 1988. That portion 
formerly read: 


and the fair market value of the property at that time exceeds its adjusted cost 

base to the individual, such amount, not greater than the fair market value and 
not less than the adjusted cost base to the individual of the property at that time, 
as is designated by the individual or the individual’s legal representative in the 
individual’s return of income under section 150 for the year in which the gift is 
made shall, if the making of the gift is proven by filing with the Minister a re- 
ceipt containing prescribed information, be deemed to be the individual’s pro- 
ceeds of disposition of the property and the amount of the gift made by the 
individual. 


Regulations: 3500-3502 (prescribed information); 3504 (prescribed donee). 


Interpretation Bulletins: IT-226R: Gift to a charity of a residual interest in real 
property or an equitable interest in a trust; IT-288R2: Gifts of capital properties to a 
charity and others; IT-504R2: Visual artists and writers. 


Forms: T3 SCH 1A, T1170: Capital gains on gifts of certain capital property. 


(7) Gifts of art [by artist] — Except where subsection (7.1) ap- 
plies, where at any time, whether by the individual’s will or other- 


wise, an individual makes a gift described in the definition “total 


S. 118.1(7) 


charitable gifts” or “total Crown gifts” in subsection (1) of a work 


of art that was 


(a) created by the individual and that is property in the indivi- 
dual’s inventory, or 


(b) acquired under circumstances where subsection 70(3) 
applied, 
and at that time the fair market value of the work of art exceeds its 
cost amount to the individual, the following rules apply: 


(c) where the gift is made as a consequence of the death of the 
individual, the gift is deemed to have been made immediately 
before the death, and 


(d) the amount, not greater than that fair market value at the time 
the gift is made and not less than the cost amount of the property 
to the individual, that is designated in the individual’s return of 
income under section 150 for the year in which the gift is made 
is, if the making of the gift is proven by filing with the Minister 


a receipt containing prescribed information, deemed to be the 
individual’s proceeds of disposition of the work of art and, for 
the purposes of subsection (1), the fair market value of the gift 
made by the individual. 


on 24 


work of art and, for the purp 
market value of the work of art, but the amount so design 
“may not exceed the fair market value otherwise determine 
the work of art and may not be less than the greater of — 
(i) the amount of the advantage. 

- gift, and . 


106(11), will amend para. 118.1( 
December 20, 2002. 


Technical Notes: Subsection 118.1(7) provides that, if an artist donates artwork - 
created by the artist and held in the artist's inventory, the artist may designate a value 
arket value of the artwork to be treated both 


between the cost amount and the fair 
as the proceeds of disposition for the purpose of calculating the artist’s income and 
it allowed for chari- 


the amount of the gift for the purpose of calculating the tax cred 


table donations under subsection 118.1G). _ 


If the artwork is certified as a cultural gift, as described in subsection 118.1(1), sub- 
section 118.1(7.1) applies instead - of subsection: (118.17). Under subsection 
118.1(7.1), the artist is treated as having received proceeds of disposition « qual to the 
cost amount to the artist of the work of art for the purpose of calculating the artist's 
income, but the fair market value of the artwork is not affected. This means that the 
artist is entitled to a credit based on the value of the donation, but that the artist 
recognizes neither a profit nor a loss on the disposition of the work of art in comput- 
ing income from a business for income tax purposes. 


Paragraphs 118.1(7)(@) and (7.1)(d) are amended consequential to the addition of 
subsections 248(31) and (32). Amended paragraph 118.1(7.1)(d) generally provides 
that the artist’s proceeds of disposition from a gift of cultural property that was cre- 
ated by the artist and held as inventory may not be lower than the amount of any 
actual proceeds of disposition in respect of the property (or, more specifically, the 
amount of the advantage in respect of the gift, as defined under new subsection 
248(32)). In particular, the amount that may be desi; mated by the artist must be the 
greater of the cost amount of the work of art and the amount of the advantage in 
respect of the gift. As a result, the artist will have business income from the disposi- 
tion if the amount of the advantage in respect of the gift exceeds the cost amount to 
the artist of the work of art, — 


For gifts from an artist's inventory that are not certified cultural property, amended 
paragraph 118.1(7)(d) provides that the amount designated in the artist’s return of 
income is deemed to be the artist’s proceeds of disposition. The provision also con- 
tinues to provide that the amount designated is treated as the fair market value of the 
property transferred by way of gift. However, under the amended version, this is for 
the purpose of new subsection 248(31) (changed from subsection 118.1(1)). New 
subsection 248(31) generally provides that the “eligible amount” of the gift is the 
excess of the fair market value of a property transferred by way of gift over the value 


of the advantage or benefit, if any, to which the transferor is entitled. The “eligible — 


amount” is relevant to the determination of the tax credit deductible by the individual 
under subsection 118.1(3). . : . : 


Income Tax Act, 


Part I, Division E 


Asa result, the artist will have busit 
the amount of the advantage in respect 
the artist’s return of income, if greater 


eligible amount and the amount of the advan 
bsections 2483 id (32). 


Related Provisions: 248(32) — Determination of amount of advantage. 


History: Subsec. 118.1(7) amended by 2001, c. 17, subsec. 94(6), applicable to 2000 
et seq., and where a taxpayer or a taxpayer’s legal representative so notifies the Min- 
ister of National Revenue in writing before 2002 of the intention of the taxpayer or the | 
taxpayer’s legal representative that this amendment apply in respect of a gift made after 
1996 and before 2000, this amendment applies to the taxation year in which the gift 
was made and, where para. 118.1(7)(d) applies, the amount designated in the notice in ~ 
respect of the gift is deemed to have been validly designated for the purposes of that — 
paragraph in the taxpayer's return of income for the year in which the gift was made. 
Subsec. 118.1(7) formerly read: 


(7) Except where subsection (7.1) applies, where at any time, whether by the 
individual’s will or otherwise, an individual makes a gift of a work of art that 
was created by the individual and that is property in the individual’s inventory to 
a donee described in the definition “total charitable gifts” or “total Crown gifts” 
in subsection (1) and at that time the fair market value of the work of art exceeds 
its cost amount to the individual, such amount, not greater than that fair market 
value and not less than that cost amount, as is designated in the individual’s 
return of income under section 150 for the year in which the gift is made shall, if 
the making of the gift is proven by filing with the Minister a receipt containing 
prescribed information, be deemed to be the individual’s proceeds of disposition 
of the work of art and, for the purposes of subsection (1), the fair market value of 
the gift made by the individual. 


Subsec. 118.1(7) substituted by 1994, c. 7, Sch. I (1991, c. 49), subsec. 88(2), applica. 
ble to gifts made after 1990. Subsec. 118.1(7) formerly read: j 


(7) Where at any time after 1984, whether by the individual’s will or otherwise, 
an individual makes a gift of a work of art created by the individual that is pro- — 
perty in the individual’s inventory to a donee described in the definition “total 
charitable gifts” or “total Crown gifts” in subsection (1), and the fair market © 
value of the work of art at that time exceeds its cost amount to the individual, | 
such amount, not greater than the fair market value and not less than the cost 
amount to the individual of the work of art at that time, as is designated by the , 
individual or the individual’s legal representative in the individual’s return of — 
income under section 150 for the year in which the gift is made shall, if the | 
making of the gift is proven by filing with the Minister a receipt containing pre- 
scribed information, be deemed to be the individual’s proceeds of disposition of | 
the work of art and the amount of the gift made by the individual. 
Interpretation Bulletins: IT-288R2: Gifts of capital properties to a charity ant 
others: IT-504R2: Visual artists and writers. | 


(7.1) Gifts of cultural property — Where at any particular time 
whether by the individual’s will or otherwise, an individual makes ; 
gift described in the definition “total cultural gifts” in subsection (1 
of a work of art that was 
(a) created by the individual and that is property in the indivi 
dual’s inventory, or 
(b) acquired under circumstances where subsection 70(? 
applied, 
and at that time the fair market value of the work of art exceeds i! 
cost amount to the individual, the following rules apply: 


made as a consequence of the death of th. 
made the gift imme 


| 
| 
\ 


(c) where the gift 1s 
individual, the individual is deemed to have 
diately before the death, and 


(d) the individual is deemed to have received at the particul 
time proceeds of disposition in respect of the gift equal to } 
cost amount to the individual at that time. 


Proposed Amendment — 1 18.1(7.1)(d) 

(d) the individual is deemed to have received ‘at the particul 

__ time proceeds of disposition in respect of the work of art eq 
to the greater of its cost amount to the individual at that | 
and the amount of the advantage, if any, in respect of the gull 
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Subdivision a — Computation of Tax: Individuals 


Application: The July 18, 2005 draft legislation (Part 2— technical), subsec, 
106(13), will amend para. 118.1(7.1)(d) to read as above, applicable to gifts made 
after December 20, 2002. oe —— : 


Technical Notes: See under 118.1(7)(d) above. 


Related Provisions: 39(1)(a)(i.1) — Meaning of capital gain and capital loss; 
207.3 — Tax on institution that disposes of cultural property; 248(32) — Determina- 
tion of amount of advantage. 


‘History: Subsec. 118.1(7.1) amended by 2001, c. 17, subsec. 94(6), applicable to 2000 
et seq., and where a taxpayer or a taxpayer’s legal representative so notifies the Min- 
ister of National Revenue in writing before 2002 of the intention of the taxpayer or the 
taxpayer's legal representative that this amendment apply in respect of a gift made after 
1996 and before 2000, this amendment applies to the taxation year in which the gift 
was made. Subsec. 118.1(7.1) formerly read: 


(7.1) Where at any time, whether by the individual’s will or otherwise, an indivi- 
_ dual makes a gift described in the definition “total cultural gifts” in subsection 
(1) of a work of art that was created by the individual and that is property in the 
_ individual’s inventory, the individual shall, if the making of the gift is proven by 
filing with the Minister a receipt containing prescribed information, be deemed 
to have received proceeds of disposition in respect of the gift at that time equal 
to its cost amount to the individual at that time. 


‘Subsec. 118.1(7.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 88(2), applicable 
to gifts made after 1990. 


Interpretation Bulletins: IT-407R4: Dispositions of cultural property to designated 
Canadian institutions; IT-504R2: Visual artists and writers. See also at end of s. 118.1. 


(8) Gifts made by partnership — Where an individual is, at the 
end of a fiscal period of a partnership, a member of the partnership, 
the individual’s share of any amount that would, if the partnership 
were a person, be a gift made by the partnership to any donee shall, 
for the purposes of this section, be deemed to be a gift made by the 
individual to that donee in the individual’s taxation year in which 
the fiscal period of the partnership ends. 


dment—-118.1(8) 
rship — If at the end of a fiscal pe- 
idual is a member of the partnership, 
amount that would, if the partnership 
€ amount of a gift made by the part- 


individual’s share of any 
ere a person, be the eligibl 


nical Notes: Subsection 118.1(8) allows the attribu 
ship to its individual members, according to each mer 
. Subsection 118.1(8) is amended consequential to the ¢ 

8(31), to refer to the “eligible amount” of a gift made bec: 
membership in a partnership. 2 


ase of an indivi- 


telated Provisions: 53(2)(c)(iii) — Deduction from ACB of partnership interest; 


10.1(4) — Parallel rule for corporations; 248(30)—(33) — Determination of eligible 
mount, 


9) Commuter’s charitable donations — Where throughout a 
ixation year an individual resided in Canada near the boundary be- 
ween Canada and the United States, if 


(a) the individual commuted to the individual’s principal place 
of employment or business in the United States, and 


(b) the individual’s chief source of income for the year was that 
employment or business, 


gift made by the individual in the year to a religious, charitable, 
uientific, literary or educational organization created or organized 
lor under the laws of the United States that would be allowed as a 
‘eduction under the United States Internal Revenue Code shall, for 
l€ purpose of the definition “total charitable gifts” in subsection 
), be deemed to have been made to a registered charity. 


tlated Provisions: Canada-U.S. Tax Treaty:Art. XX1:6 — Cross-border donations. 


| 
0) Determination of fair market value — For the purposes of 
‘¢Magraph 110.1(1)(c) and the definition “total cultural gifts” in sub- 


S. 118.1(10.3) 


fair market value determined by the Canadian Cultural Property Ex- 
port Review Board. 


Related Provisions: 118.1(10.1) — Determination by Board applies for 2 years; 
118.1(11) — Assessment consequential on determination of value by Board: 


241(4)(d)(xii) — Disclosure of information to Department of Canadian Heritage or the 
Board. 


History: Subsec. 118.1(10) amended by 1995, c. 38, s. 3, in force July 12, 1996. Sub- 
sec. (10) formerly read: 


(10) For the purposes of paragraph 110.1(1)(c) and the definition “total cultural 
gifts” in subsection (1), the fair market value of an object shall be determined by 
the Canadian Cultural Property Export Review Board. 


Subsec. 118.1(10) added by 1994, c. 7, Sch. If (1991. c. 49), subsec. 88(3), applicable 
to gifts made after February 20, 1990. 


Interpretation Bulletins: IT-407R4: Dispositions of cultural property to designated 
Canadian institutions; IT-504R2: Visual artists and writers. 


(10.1) Determination of fair market value [cultural or 
ecological property] — For the purposes of subparagraph 
69(1)(b)(ii), subsection 70(5) and sections 110.1, 207.31 and this 
section, where at any time the Canadian Cultural Property Export 
Review Board or the Minister of the Environment determines or 
redetermines an amount to be the fair market value of a property 
that is the subject of a gift described in paragraph 110.1(1)(a), or in 
the definition “total charitable gifts” in subsection (1), made by a 
taxpayer within the two-year period that begins at that time, an 
amount equal to the last amount so determined or redetermined 
within the period is deemed to be the fair market value of the gift at 
the time the gift was made and, subject to subsections (6), (7), (7.1) 
and 110.1(3), to be the taxpayer’s proceeds of disposition of the 
gift. 

Related Provisions: 118.1(10.2)-(11) — Related administrative procedures. 


History: Subsec. 118.1(10.1) amended by 2001, c. 17, subsec. 94(7), applicable in 


respect of gifts made, or proposed to be made, after February 27, 2000. Subsec. 
118.1(10.1) formerly read: 


(10.1) For the purposes of subparagraph 69(1)(b)(ii), subsection 70(5), section 
110.1 and this’ section, where at any time the Canadian Cultural Property Export 
Review Board determines or redetermines an amount to be the fair market value 
of a property that is the subject of a gift described in paragraph 110.1(1)(a) or in 
the definition “total charitable gifts” in subsection (1) made by a taxpayer within 
the two-year period that begins at that time, the last amount so determined or 
redetermined within the period is deemed to be the fair market value of the pro- 
perty at the time the gift was made and, subject to subsection 1 10.1(3) and sub- 
sections (6) and (7), to be the taxpayer’s proceeds of disposition of the property. 
Subsec. 118.1(10.1) added by 1999, c. 22, s. 32, applicable to determinations and rede- 
terminations made after February 23, 1998. 


(10.2) Request for determination by the Minister of the En- 
vironment — Where a person disposes or proposes to dispose of a 
property that would, if the disposition were made and the certifi- 
cates described in paragraph 110.1(1)(d) or in the definition “total 
ecological gifts” in subsection (1) were issued by the Minister of 
the Environment, be a gift described in those provisions, the person 
may request, by notice in writing to that Minister, a determination 
of the fair market value of the property. 


Related Provisions: 118.1(10.3) — Duty of Minister on receipt of request. 


History: Subsec. 118.1(10.2) added by 2001, c. 17, subsec. 94(7), applicable in respect 
of gifts made, or proposed to be made, after February 27, 2000. 


(10.3) Duty of Minister of the Environment — In response to a 
request made under subsection (10.2), the Minister of the Environ- 
ment shall with all due dispatch make a determination in accor- 
dance with subsection (12) or 110.1(5), as the case may be, of the 
fair market value of the property referred to in that request and give 
notice of the determination in writing to the person who has dis- 
posed of, or who proposes to dispose of, the property, except that 
no such determination shall be made if the request is received by 
that Minister after three years after the end of the person’s taxation 
year in which the disposition occurred. 

Related Provisions: 118.1(10.4) — Redetermination by Minister; 118.1(10.5) — 
Certificate of fair market value. 


History: Subsec. 118.1(10.3) added by 2001, c. 17, subsec. 94(7), applicable in respect 


“ction (1), the fair market value of an object is deemed to be the 


of gifts made, or proposed to be made, after February 27, 2000. 
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(10.4) Ecological gifts — redetermination — Where the Min- 
ister of the Environment has, under subsection (10.3), notified a 
person of the amount determined by that Minister to be the fair mar- 
ket value of a property in respect of its disposition or proposed 
disposition, 


(a) that Minister shall, on receipt of a written request made by 
the person on or before the day that is 90 days after the day that 
the person was so notified of the first such determination, with 
all due dispatch confirm or redetermine the fair market value; 


(b) that Minister may, on that Minister’s own initiative, at any 
time redetermine the fair market value; 


(c) that Minister shall in either case notify the person in writing 
of that Minister’s confirmation or redetermination; and 


(d) any such redetermination is deemed to replace all preceding 
determinations and redeterminations of the fair market value of 
that property from the time at which the first such determination 
was made. 
Related Provisions: 118.1(10.5) — Certificate of fair market value; 169(1.1) — 
Appeal of valuation to Tax Court of Canada. 


History: Subsec. 118.1(10.4) added by 2001, c. 17, subsec. 94(7), applicable in respect 
of gifts made, or proposed to be made, after February 27, 2000. 


(10.5) Certificate of fair market value — Where the Minister of 
the Environment determines under subsection (10.3) the fair market 
value of a property, or redetermines that value under subsection 
(10.4), and the property has been disposed of to a qualified donee 
described in paragraph 110.1(1)(d) or in the definition “total eco- 
logical gifts” in subsection (1), that Minister shall issue to the per- 
son who made the disposition a certificate that states the fair market 
value of the property so determined or redetermined and, where 
more than one certificate has been so issued, the last certificate is 
deemed to replace all preceding certificates from the time at which 
the first certificate was issued. 


Related Provisions: 118.1(12) — Reassessment beyond limitation period to give 
effect to certificate; 169(1.1) — Appeal of certificate value to Tax Court of Canada. 


History: Subsec. 118.1(10.5) added by 2001, c. 17, subsec. 94(7), applicable in respect 
of gifts made, or proposed to be made, after February 27, 2000. 


(11) Assessments — Notwithstanding subsections 152(4) to ); 
such assessments or reassessments of a taxpayer’s tax, interest or 
penalties payable under this Act for any taxation year shall be made 
as are necessary to give effect 


(a) to a certificate issued under subsection 33(1) of the Cultural 
Property Export and Import Act or to a decision of a court re- 
sulting from an appeal made pursuant to section 33.1 of that Act; 
or 


(b) to a certificate issued under subsection (10.5) or to a decision 
of a court resulting from an appeal made pursuant to subsection 
169(1.1). 
Related Provisions: 165(1.2)—No objection allowed to assessment under 
118.11). 
History: Subsec. 118.1(11) amended by 2001, c. 17, subsec. 94(8), applicable in re- 
spect of gifts made, or proposed to be made, after February 27, 2000. Subsec. 
118.1(11) formerly, read: 
(11) Notwithstanding subsections 152(4) to (5), such assessments or reassess- 
ments of a taxpayer’s tax, interest or penalties payable under this Act for any 
taxation year shall be made as are necessary to give effect to a certificate issued 
under subsection 33(1) of the Cultural Property Export and Import Act or to a 


decision of a court resulting from an appeal made pursuant to section 33.1 of that 
Act. ; 


Subsec. 118.1(11) added by 1995, c. 38, s. 3, in force July 12, 1996. 


(12) Ecological gifts [fair market value] — For the purposes of 
applying subparagraph 69(1)(b)(ii), subsection 70(5), this section 
and section 207.31 in respect of a gift described in the definition 
“total ecological gifts” in subsection (1) that is made by an indivi- 
dual, the amount that is the fair market value (or, for the purpose of 
subsection (6), the fair market value otherwise determined) of the 
gift at the time the gift was made and, subject to subsection (6), the 
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individual’s proceeds of disposition of the gift, is deemed to be the 
amount determined by the Minister of the Environment to be 


(a) where the gift is land, the fair market value of the gift; or 


(b) where the gift is a servitude, covenant or easement to which 
land is subject, the greater of 


(i) the fair market value otherwise determined of the gift, and 


(ii) the amount by which the fair market value of the land is 
reduced as a result of the making of the gift. 


Related Provisions: 43(2) — Calculation for 118.1(12) also applies for determining 
capital gain or loss on disposition; 110.1(5) — Parallel rule for donation deduction for 
corporations; 118.1(10.1)-(10.5) — Determination of fair market value by Minister of 
the Environment. 
History: Subsec. 118.1(12) amended by 2001, c. 17, subsec. 94(10), applicable in re- 
spect of gifts made, or proposed to be made, after February 27, 2000. Subsec. 
118.1(12) formerly read: 
(12) For the purpose of applying subparagraph 69(1)(b)(ii), subsection 70(5), 
section 207.31 and this section in respect of a gift described in the definition 
“total ecological gifts” in subsection (1) that is made by a taxpayer and that is a 
servitude, covenant or easement to which land is subject, the greater of 


(a) the fair market value otherwise determined of the gift, and 


(b) the amount by which the fair market value of the land is reduced as a 
result of the making of the gift 
is deemed to be the fair market value (or, for the purpose of subsection (6), the 
fair market value otherwise determined) of the gift at the time the gift was made 
and, subject to subsection (6), to be the taxpayer’s proceeds of disposition of the 
gift. 
Subsec. 118.1(12) amended by 2001, c. 17, subsec. 94(9), applicable in respect of gifts 
made after February 27, 1995 and before February 28, 2000. Subsec. 118.1(12) for- 
merly read: 
(12) For the purposes of section 207.31 and the definition “total ecological gifts” 
in subsection (1), the fair market value of a gift of a servitude, a covenant or an 
easement to which land is subject is deemed to be the greater of its fair market 
value otherwise determined and the amount by which the fair market value of the 
land is reduced as a result of the making of the gift. 


Subsec. 118.1(12) added by 1998, c. 19, subsec. 22(7), applicable to gifts made after 
February 27, 1995. 


(13) Non-qualifying securities — For the purpose of this sec- 
tion (other than this subsection), where at any particular time ar 
individual makes a gift (including a gift that, but for this subsectior 
and subsection (4), would be deemed by subsection (5) to be made 
at the particular time) of a non-qualifying security of the individual 
and the gift is not an excepted gift, 


(a) except for the purpose of applying subsection (6) to deter 
mine the individual’s proceeds of disposition of the security, the 
gift is deemed not to have been made; 


(b) if the security ceases to be a non-qualifying security of th 
individual at a subsequent time that is within 60 months after th 
particular time and the donee has not disposed of the security a 
or before the subsequent time, the individual is deemed to hav: 
made a gift to the donee of property at the subsequent time an 
the fair market value of that gift is deemed to be the lesser of th 
fair market value of the security at the subsequent time and th 
amount of the gift made at the particular time that would, but fc 
this subsection, have been included in the individual’s total chat 
itable gifts or total Crown gifts for a taxation year, 


(c) if the security is disposed of by the donee within 60 month 
after the particular time and paragraph (b) does not apply to th 
security, the individual is deemed to have made a gift to the dc 
nee of property at the time of the disposition and the fair mark 
value of that gift is deemed to be the lesser of the fair mark 
value of any consideration (other than a non-qualifying securi 
of the individual or a property that would be a non-qualifyir 
security of the individual if the individual were alive at th 
time) received by the donee for the disposition and the amou 
of the gift made at the particular time that would, but for th 
subsection, have been included in the individual’s total charit 
ble gifts or total Crown gifts for a taxation year; and 
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the particular time and the donee has not disposed of the secur» 
_ /ity at or before the subsequent time, the individual is deemed 
_ to have made a gift to the donee of property at the subsequent — 
time and the fair market value of that property is deemed to be 
__ the lesser of the fair market value of the security at the subse- 
_. quent time and the fair market value of the security at the par- 
_ ticular time that would, if this Act were read without reference _ 
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_ dual’, total charitable gifts or total Crown gifts for a taxation 
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taxation year in which a s 


rket value if an election were made under subsection 
of the actual donation.) The second amount is _ 


the security ceased at the later time’/to be a non-qu 
market value of the security at that later time, or _ 


he security was disposed’ of by thé donee at that la 
ue of the consideration received by the donee, 
Amendments to patagraphs 118.1(13)(b) and (c) are to provide 
the amendment of the definitions “total charitable gifts 
pmmompsertion $18)1())4)50 tuo. 60) one O00 GO, 


age comple- 


(d) a designation under subsection (6) or 110.1(3) in respect of 
the gift made at the particular time may be made in the indivi- 
dual’s return of income for the year that includes the subsequent 
time referred to in paragraph (b) or the time of the disposition 
referred to in paragraph (c). 
Related Provisions: 40(1.01) — Capital’ gains reserve on disposition of non-qualify- 
Ing security; 88(1)(e.61) — Winding-up of subsidiary, — gift deemed made by parent 
Corporation; 110.1(6), (7) — Application to corporation; 118,1(14) — When security 
exchanged for another non-qualifying security; 118.1(15)— Death of donor; 
18.1(18) — Definition of non-qualifying security; 118.1(19) — Excepted gift. 
History: Subséc. 118.1(13) added by 1998, c. 19, subsec. 22(7), applicable to gifts 
made after July 1997. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(14) Exchanged security — Where a share (in this subsection 
referred to as the “new share”) that is a non-qualifying security of 
an individual has been acquired by a donee referred to in subsection 
(13) in exchange for another share (in this subsection referred to as 
the “original share”) that is a non-qualifying security of the indivi- 
dual by means of a transaction to which section 51, subparagraphs 


85.1(1)(a)(i) and (ii) or section 86 or 87 applies, the new share is 
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deemed for the purposes of this subsection and subsection (13) to 
be the same share as the original share. 

Related Provisions: 110.1(6) — Application to corporation; 118.1(18) — Definition 
of non-qualifying security. 


History: Subsec. 118.1(14) added by 1998, c. 19, subsec. 22(7), ipplicable to gifts 
made after July 1997. 


(15) Death of donor — If, but for this subsection, an individual 
would be deemed by subsection (13) to have made’a gift after the 
individual’s death, for the purpose of this section the individual is 
deemed to have made the gift in the taxation year in which the indi- 
vidual died, except that the amount of. interest payable under any 
provision of this Act is the amount that it would be if this subsec- 
tion did not apply to the gift. 

Related Provisions: 118.1(4)— Carryback of gift. made in year of : death; 


152(4)(b)(vi) — Three-year extension to reassessment period; 161(1)— Imposition of 
interest on late payments of tax. 


History: Subsec, 118.1(15) added by 1998, c. 19, subsec. 22(7), applicable to gifts 
made after July 1997. 


(16) Loanbacks — For the purpose of this section, where 
(a) at any particular time an individual makes a gift of property, 


(b) if the property is a non-qualifying security of the individual, 
the gift is an excepted gift, and 


(c) within 60 months after the particular time 


(1) the donee holds a non-qualifying security of the individual 
that was acquired by the donee after the time that is 60 
months before the particular time, or 


(ii) where the individual and the donee do not deal at arm’s 
length with each. other, 


(A) the individual or any person or partnership with 
which the individual does not deal at arm’s length uses 
property of the donee under an agreement that was made 
or modified after the time that is 60 months before the 
particular time, and 


(B) the property was not used in the carrying on of the 
donee’s charitable activities, 


the fair market value of the gift is deemed to be that value otherwise 
determined minus the total of all amounts each of which is the fair 
market value of the consideration given by the donee to so acquire a 
non-qualifying security so held or the fair market value of such a 
property so used, as the case may be. : 
Related Provisions: 110.1(6) — Application to corporation; 118.1(17) — Ordering 
rule; 118.1018) Definition of non-qualifying security; 152(4)(b)(vi) — Three-year 
extension to reassessment period. 

History: Subsec. 118.1(16) added by 1998, c..19, subsec. 22(7), applicable where 


(a) a non-qualifying security referred to in subpara. 118.1(16)(c)(i) is acquired after 
July 1997; or 


(b) property referred to in subpara. 118.1(16)(c)(ii) has begun to be used after July 
1997. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(17) Ordering rule — For the purpose of applying subsection (16) 
to determine the fair market value of a gift made at any time by a 
taxpayer, the fair market value of consideration given to acquire 
property described in subparagraph (16)(c)(i) or of property de- 
scribed in subparagraph (16)(c)(ii) is deemed to be that value other- 
wise determined minus any portion of it that has been applied under 
that subsection to reduce the fair market value of another gift made 
before that time by the taxpayer. 


Related Provisions: 110.1(6) — Application to corporation, 


History: Subsec. 118.1(17) amended by 1999, c. 31, s. 136, in force June 17, 1999 
(Royal Assent). It formerly read: 


(17) For the purpose of applying subsection (16) to determine the fair market 
value of a gift made at any time by a taxpayer, the fair market value of consider- 
ation given to acquire property described in subparagraph (16)(b)(i) or of pro- 
perty described in subparagraph (16)(b)(ii) is deemed to be that value otherwise 
determined minus any portion of it that has been applied under that subsection to 
reduce the fair market value of another gift made before that time by the 
taxpayer. 


Subsec. 118.1(17) added by 1998, c. 19, subsec. 22(7), applicable after July 1997. 
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(18) Non-qualifying security defined — For the purposes of 
this section, “non-qualifying security” of an individual at any time 
means 


(a) an obligation (other than an obligation of a financial institu- 
tion to repay an amount deposited with the institution or an obli- 
gation listed on a prescribed stock exchange) of the individual or 
the individual’s estate or of any person or partnership with 
which the individual or the estate does not deal at arm’s length 
immediately after that time; 


(b) a share (other than a share listed on a prescribed stock ex- 
change) of the capital stock of a corporation with which the indi- 
vidual or the estate does not deal at arm’s length immediately 
after that time; or 


(c) any other security (other than a security listed on a pre- 
scribed stock exchange) issued by the individual or the estate or 
by any person or partnership with which the individual or the 
estate does not deal at arm’s length immediately after that time. 
Related Provisions: 110.1(6) — Application to corporation; 118.1(20) — Meaning 
of “financial institution”. 
History: Subsec. 118.1(18) added by 1998, c. 19, subsec. 22(7), applicable after July 
1997. 


(19) Excepted gift — For the purposes of this section, a gift made 
by a taxpayer is an excepted gift if 

(a) the security is a share; 

(b) the donee is not a private foundation; 

(c) the taxpayer deals at arm’s length with the donee, and 


(d) where the donee is a charitable organization or a public foun- 
dation, the taxpayer deals at arm’s length with each director, 
trustee, officer and like official of the donee. 


Related Provisions: 1 10.1(6) — Application to corporation; 251(1) — Meaning of 
arm’s length. 


History: Subsec. 118.1(19) added by 1998, c. 19, subsec. 22(7), applicable to gifts 
made after July 1997. 


(20) Financial institution defined — For the purpose of subsec- 
tion (18), “financial institution” means a corporation that is 


(a) a member of the Canadian Payments Association; or 


(b) a credit union that is a shareholder or member of a body cor- 
porate or organization that is a central for the purposes of the 
Canadian Payments Association Act. 

Related Provisions: 110.1(6) — Application to corporation. 


History: Subsec. 118.1(20) added by 1998, c. 19, subsec. 22(7), applicable after July 
1997. 


Selected Cases [s. 118.1]: Doubinin v. R., [2005] 5 C.T.C. 56 (FCA) (Gift limited 
to cash paid by taxpayer, not including amounts paid by third parties); Aikman y. R., 
[2000] 2 C.T.C. 2211 (TCC) (Cost of property relevant factor in determining value 
where no comparables available); Beaudry v. R., [1998] 1 C.T.C. 2041 (TCC) (No de- 
duction where recipient merely intermediary for non-eligible donee). 


Definitions [s. 118.1]: “adjusted cost base” — 54, 248(1); “advantage” — 248(32); 
“amount”, “appropriate percentage” — 248(1); “annuitant” — 146(1), 146.3(1); “arm’s 
length” — 251(1); “assessment”, “business” — 248(1); “Canada” — 255, Interpreta- 
tion Act 35(1); “capital property” — 54, 248(1); “charitable organization” — 149.1(1) 
[technically does not apply to 118.1]; “cost amount” — 248(1); “credit union” — 
137(6), 248(1); “depreciable property” — 13(21), 248(1); “disposition”, “employ- 
ment” — 248(1); “eligible amount” — 248(31), (41); “estate” — 104(1), 248(1); “eXx- 
cepted gift” — 118.1(19); “fair market value” — 118.1(13), 248(35); “financial institu- 
tion” — 118.1(20);.. ‘fiscal’ period’? — 249(2)(b), 249.1; “Her , Majesty’ — 
Interpretation Act 35(1); “immovable”.— Quebec Civil Code art. 900-907; “indivi- 
dual”, “insurer”, “inventory”, “legal representative’ — 248(1); “life insurance pol- 
icy” — 138(12), 248(1); “Minister” — 248(1); “month” — Interpretation Act 35(1); 
“non-qualifying security” — 118.1(18); “non-resident” — 248(1); “officer” — 248(1) 
[under “office”]; “person”, “prescribed” — 248(1); “prescribed stock exchange” — 
248(29), Reg. 3200, 3201; “private foundation” — 149.1(1), 248(1); “property’> — 
248(1); “province” — Interpretation Act 35(1); “public foundation”, “qualified do- 
nee” — 149.1(1), 248(1); “qualified pension income” — 118(7); “registered Canadian 
amateur athletic association”, “registered charity” — 248(1); “registered retirement in- 
come fund” — 146.3(1), 248(1); “registered retirement savings plan” — 146(1), 
248(1); “resident in Canada” — 250; “share”, “shareholder” — 248(1), “tax paya- 
ble” — 248(2); “taxable capital gain” — 38(a), 248(1); “taxable income” — 2(2), 


24 Indexed by subsec. 117.1(1) after 2004 — ed. 
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248(1); “taxation year” — 249; “taxpayer” — 248(1); “that Minister” — 118.1(10.2); 
“total charitable gifts”, “total Crown gifts”, “total cultural gifts”, “total ecological 
gifts”, “total gifts” — 118.1(1); “trust” — 104(1), 248(1), (3); “undepreciated capital 
cost” — 13(21), 248(1); “writing” — Interpretation Act 35(1); “written” — Interpreta- 
tion Act 35(1)“writing”. | 
Interpretation Bulletins [s. 118.1]: IT-86R: Vow of perpetual poverty; IT-110R2: 
Deductible gifts and official donation receipts; IT-I51R5: Scientific research and ex- 
perimental development expenditures; IT-171R2: Non-resident individuals — compu- 
tation of taxable income earned in Canada and non-refundable tax credits (archived), 
IT-226R: Gift to a charity of a residual interest in real property or an equitable interest 
in a trust: IT-244R3: Gifts by individuals of life insurance policies as charitable dona- 
tions: IT-326R3: Returns of deceased persons as “another person”; IT-393R2: Election 
re tax on rents and timber royalties — non-residents. 


Information Circulars [s. 118.1]: 75-23: Tuition fees and charitable donations paid 
to privately supported schools; 92-3: Guidelines for refunds beyond the normal three 
year period. 

Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


118.2 (1) Medical expense credit — For the purpose of comput- 
ing the tax payable under this Part by an individual for a taxation 
year, there may be deducted the amount determined by the formula 


Ax [(B-C)+D] 
where 
A is the appropriate percentage for the taxation year; 


Bis the total of the individual’s medical expenses in respect of the 
individual, the individual’s spouse, the individual’s common- 
law partner or a child of the individual who has not attained the 
age of 18 years before the end of the taxation year | 


(a) that are evidenced by receipts filed with the Minister, 


(b) that were not included in determining an amount unde: 
this subsection, section 64 or subsection 122.51(2), for a pre 
ceding taxation year, 


(c) that are not included in determining an amount under thi: 
subsection, section 64 or subsection 122.51(2), by any othe 
taxpayer for any taxation year, and 


(d) that were paid by the individual or the individual’s lega 
representative within any period of 12 months that ends ii 

the taxation year or, if those expenses were in respect of | 
person (including the individual) who died in the taxatiol 

year, within any period of 24 months that includes the day 0 

the person’s death; | 

C is the lesser of $1,81324 and 3% of the individual’s income fo 
the taxation year; and | 

D is the total of all amounts each of which is, in respect of a de 
pendant of the individual (within the meaning assigned by sul 
section 118(6), other than a child of the individual who has nce 
attained the age of 18 years before the end of the taxation year 
the lesser of $10,000 and the amount determined by the formu] 


E>F | 
where | 


E_ is the total of the individual’s medical expenses in respect ( 
the dependant 


(a) that are evidenced by receipts filed with the Ministe 
(b) that were not included in determining an amou) 


under this subsection, or subsection 122.51(2), in respe’ 
of the individual for a preceding taxation year, | 


(c) that are not included in determining an amount und 

this subsection, or subsection 122.51(2), by any other ta: 

payer for any taxation year, and | 

(d) that were paid by the individual or the individual’s | 

gal representative within the period referred to in par 
graph (d) of the description of B; and 

EF. is the lesser of $1,81324 and 3% of the dependant’s incon 
for the taxation year. : 


t 
| 
{ 
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Related Provisions: 110.7(1) — Residing in 


pairment; 118.4(1)— Severe and prolonged impairment; 
medical practitioner; 118.91 — Individual resident in 
118.92 — Ordering of credits; 

puting tax payable by a non-res 
vidual becomes bankrupt; 12 
amounts cannot calculate to less than zero. 


History: The portion of the description of D in subsec. 1 18.2(1) 
amended to substitute “$10,000” for “$5,000”, by 
to 2005 et seq. 


Subsec. 118.2(1) amended by 2005, c. 19, s. 24, applicable to 2004 et seq. For the 2001 
to 2003 taxation years, the description of B in subsec. 118.2(1) is to be read as follows: 


B is the total of the individual’s medical expenses 
(a) that are evidenced by receipts filed with the Minister, 


(b) that were not included in determining an amount under this subsec- 
tion or subsection 122.51(2) for a preceding taxation year, and 


(c) that were paid by the individual or the individual’s legal representa- 
tive within any period of 12 months that ends in the taxation year or, if 
those expenses were in respect of a person (including the individual) 
who died in the taxation year, within any period of 24 months that in- 
cludes the day of the person’s death: 


The subsec. formerly read: 
(1) For the purpose of computing the tax payable under this Part by an individual 
for a taxation year, there may be deducted an amount determined by the formula 
A(B-C)-D 
where 
A is the appropriate percentage for the year; 


Bis the total of the individual’s medical expenses that are proven. by filing 
receipts therefor with the Minister, that were not included in determining an 
amount under this subsection or subsection 122.51(2) for a preceding taxa- 
tion year and that were paid by either the individual or the individual’s legal 
representative, 


(a) where the individual died in the year, within any period of 24 months 
that includes the day of death, and 


(b) in any other case, within any period of 12 months ending in the year; 


o) 


is the lesser of $1,500!5 and 3% of the individual’s income for the year; and 


Dis 68% of the total of all amounts each of which is the amount, if any, by 
which 


(a) the income for the year of a person (other than the individual and the 
individual’s spouse or common-law partner) in respect of whom an 
amount is included in computing the individual’s deduction under this 
section for the year 


exceeds 


(b) the amount used under paragraph (c) of the description of B in sub- 
section 118(1) for the year. 


ara. (a) of the description of D in subsec. 118.2(1) amended by 2000, c, 12, Sch-2, s. 
, 0 replace “spouse” with “spouse or common-law partner”, applicable to 2001 et 
’g., in force July 31, 2000. See also the transitional rules reproduced in the History to 


48(1)“common-law partner”. 


ura. (b) of the description of D in subsec. 118.2(1) amended by 2000, c. 19, subsec. 
(1), applicable to 1999 et seq. except that, in its application to the 1999 taxation year, 


€ para. shall be read as follows: 
(b) $7,044. 
ra. (b) formerly read: 


(b) the total of $500 and the amount used under paragraph (c) of the description 
of B in subsection 118(1) for the year, 


ra. (b) of the description of D in subsec. 118.2(1) amended by 1999, c. 22, subsec. 


(1), applicable to 1998 er seq. Para. (b) formerly read: 


(b) the amount used under paragraph [(c)] of the description of B in subsection 
118(1) for the year. 


® Opening words of the description of B in 118.2(1) amended by 1998, c. 19, subsec, 


1), applicable to 1997 et seq. The opening words formerly read: 


Bis the total of the individual’s medical expenses that are proven by filing 
receipts therefor with the Minister, that were not included in determining a 
deduction for medical expenses for a preceding taxation year and that were 
paid by either the individual or the individual’s legal representative 


ee ee ey 
adexed by s. 117.1 after 1988 — ed. 


idexed by s. 117.1 after 1998 — ed. 


prescribed zone; 117(1) — Tax paya- 
ble under this Part; 117.1(1) — Indexing for inflation; 118.3 — Mental or physical im- 
118.4(2) — Reference to 
Canada for part of the year; 
118.93 — Credits in separate returns; 118.94 — Com- 
ident individual; 118.95(a) — Application in year indi- 
2.51 — Refundable credit of up to $500; 257 — Formula 


preceding the formula 
2006, c. 4, subsec. 62(1), applicable 
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Subsec. 118.2(1) substituted by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 9(1), applica- 
ble to 1993 et seg. Subsec, (1) formerly read: 


118.2 (1) For the purpose of computing the tax payable under this Part by an 
individual for a taxation year, there may be deducted an amount determined by 
the formula 


Ax (B-C) 
where 
A is the appropriate percentage for the year; 


Bis the total of the individual’s medical expenses that are proven by filing 
receipts therefor with the Minister, that were not included in determining a 
deduction for medical expenses for a preceding taxation year and that were 
paid by either the individual or the individual’s legal representative, 


(a) where the individual died in the year, within any period of 24 months 
that includes the day of death, and 


(b) in any other case, within any period of 12 months ending in the year; 
and 


C is the lesser of $1,50029 and 3% of the individual’s income for the year. 


Selected Cases: Watt v. R., [1997 "25CiT:C. 2655 (TEC) (Receipts required for 
Subsec. 118.2(1) expenses; for subsection 118.2(4) deemed expenses, taxpayer need 
only show expenses were reasonable). 


Interpretation Bulletins: IT-171R2: Non-resident individuals — computation of 
taxable income earned in Canada and non-refundable tax credits (archived): IT-393R2: 
Election re tax on rents and timber royalties — non-residents; IT-519R2: Medical ex- 
pense and disability tax credits and attendant care expense deduction. 


Information Circulars: 92-3: Guidelines for refunds beyond the normal three year 
period. 


Forms: RC4064: Information concerning people with disabilities [guide]. 


(2) Medical expenses — For the purposes of subsection (1), a 
medical expense of an individual is an amount paid 


(a) [medical and dental services] — to a medical practi- 
tioner, dentist or nurse or a public or licensed private hospital in 
respect of medical or dental services provided to a person (in 
this subsection referred to as the “patient”) who is the indivi- 
dual, the individual’s spouse or common-law partner or a depen- 
dant of the individual (within the meaning assigned by subsec- 
tion 118(6)) in the taxation year in which the expense was 
incurred; 


(b) [attendant or nursing home care] — as remuneration 
for one full-time attendant (other than a person who, at the time 
the remuneration is paid, is the individual’s spouse or common- 
law partner or is under 18 years of age) on, or for the full-time 
care in a nursing home of, the patient in respect of whom an 
amount would, but for paragraph 118.3(1)(c), be deductible 
under section 118.3 in computing a taxpayer’s tax payable under 
this Part for the taxation year in which the expense was incurred; 


(b.1) [attendant] — as remuneration for attendant care pro- 
vided in Canada to the patient if 


(i) the patient is a person in respect of whom an amount may 
be deducted under section 118.3 in computing a taxpayer’s 
tax payable under this Part for the taxation year in which the 
expense was incurred, 


(il) no part of the remuneration is included in computing a 
deduction claimed in respect of the patient under section 63 
or 64 or paragraph (b), (b.2), (c), (d) or (e) for any taxation 
year, 


(ili) at the time the remuneration is paid, the attendant is 
neither the individual’s spouse or common-law partner nor 
under 18 years of age, and 


(iv) each receipt filed with the Minister to prove payment of 
the remuneration was issued by the payee and contains, 
where the payee is an individual, that individual’s Social In- 
surance Number, 


to the extent that the total of amounts so paid does not exceed 
$10,000 (or $20,000 if the individual dies in the year); 
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(b.2) [group home care] — as remuneration for the patient’s 
care or supervision provided in a group home in Canada main- 
tained and operated exclusively for the benefit of individuals 
who have a severe and prolonged impairment if 
(i) because of the patient’s impairment, the patient is a per- 
son in respect of whom an amount may be deducted under 
section 118.3 in computing a taxpayer’s tax payable under 
this Part for the taxation year in which the expense is 
incurred, 


(ii) no part of the remuneration is included in computing a 
deduction claimed in respect of the patient under section 63 
or 64. or paragraph (b), (b.1), (c), (d) or (e) for any taxation 
year, and 


(iii) each receipt filed with the Minister to prove payment of 
the remuneration was issued by the payee and contains, 
where the payee is an individual, that individual’s Social In- 
surance. Number; 


(c) [full-time attendant at home] — as remuneration for one 
full-time attendant upon the patient in a self-contained domestic 
establishment in which the patient lives, if 


(i) the patient is, and has been certified by a medical practi- 
tioner to be, a person who, by reason of mental or physical 
infirmity, is and is likely to be for a long-continued period of 
indefinite duration dependent on others for the, patient’s per- 
sonal needs and care and who, as a result thereof, requires a 
full-time attendant, 


_. Proposed Amendment — 118.2(2)(c)(i c 

(i) the patient is, and has been certified in writing by amed- © 

_. ical practitioner to be, a person who, by reas of mental or — 

_ physical, infirmity, is and is likely to be for a long-cgntin-- 
ued period of indefinite duration dependent on others for 
_ the patient’s personal needs and care and who, a sult, 

requires a full-time attendant, _ ube oe 

Application: The July 18, 2005 draft legislation (Part 2-—-technical), subsec. _ 

107(1), will amend subpara.. 118.2(2)(¢)@) to read as above, applicable to certifica- 
tions made after December 20, 2002. : : 


Bey: 


(ii) at the time the remuneration is paid, the attendant is 
neither the individual’s spouse or common-law partner nor 
under 18 years of age, and 


(iii) each receipt filed with the Minister to prove payment of 
the remuneration was issued by the payee and ,contains, 
where the payee is an individual, that individual’s Social In- 
surance Number; 


(d) [nursing home care] — for the full-time care in a nursing 
home of the patient, who has been certified by a medical practi- 
tioner to be a person who, by reason of lack of normal mental 
capacity, is and in the foreseeable future will continue to be de- 
pendent on others for the patient’s personal needs and care; 


(e) [school, institution, etc.] — for the care, or the care and 
training, at a school, institution or other place of the patient, who 
has been certified by an appropriately qualified person to be a 
person who, by reason of a physical or mental handicap, requires 
the equipment, facilities or personnel specially provided by that 
school, institution or other place for the care, or the care and 
training, of individuals suffering from the handicap suffered by 
the patient; 


"Proposed Amendment — 118.2(2)(d), (e-) 
Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. 107(2), 


will amend paras. 118.2(2)(d) and (e) to substitute, in each, “certified in writing” for 


“certified”, applicable to certifications made after December 20, 2002. © 
Technical Notes: See under 118.2(2)(c)(i) above. 


(f) [ambulance fees] — for transportation by ambulance to or 
from a public or licensed private hospital for the patient; 
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_ . re Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
Technical Notes: The eligibility of certain expenses [for] the medical expense tax will amend para. 118.2(2)(h) to substitute, “certified in writing” for “certifies P 

credit is conditional on a medical prac! itloner’s certification. Paragrapl 2yC). ble t _ 
(a), (e), (g). and (h) are amended to clarify that such a certification has to be in Technical Notes: Sce under 118.2(2)(c)(i) above. 


(g) [transportation] — to a person engaged in the business of 
providing transportation services, to the extent that the payment 
is made for the transportation of 

(i) the patient, and 

(ii) one individual who accompanied the patient, where the 

patient was, and has been certified by a medical practitioner 


to be, incapable of travelling without the assistance of an — 


attendant 


ns made after 


Technical Notes: See under 118.22)()(i) aboved ey 


from the locality where the patient dwells to a place, not less | 


than 40 kilometres from that locality, where medical services are 
normally provided, or from that place to that locality, if 


(iii) substantially equivalent medical services are not availa- | 


ble in that locality, 


(iv) the route travelled by the patient is, having regard to the | 


circumstances, a reasonably direct route, and if 


(v) the patient travels to that place to obtain medical services | 


for himself or herself and it is reasonable, having regard to 
the circumstances, for the patient to travel to that place to 
obtain those services; 


(h) [travel expenses] — for reasonable travel expenses (other 


than expenses described in paragraph (g)) incurred in respect of. 
the patient and, where the patient was, and has been certified by 


a medical practitioner to be, incapable of travelling without the 
assistance of an attendant, in respect of one individual, who ac- 


companied the patient, to obtain medical services in a place that 


is not less than 80 kilometres from the locality where the patient 
dwells if the circumstances described in subparagraphs (g)(iii), 
(iv) and (v) apply; 


Proposed Amendment — 118.2(2)(h) ae 


to certifications made after December 2.2002, 


(i) [devices] — for, or in respect of, an artificial limb, an iron 
lung, a rocking bed for poliomyelitis victims, a wheel chair, 
crutches, a spinal brace, a brace for a limb, an iliostomy or co- 
lostomy pad, a truss for hernia, an artificial eye, a laryngeal’ 
speaking aid, an aid to hearing, an artificial kidney machine, 
phototherapy equipment for the treatment of psoriasis or other 
skin disorders, or an oxygen concentrator, for the patient; | 


(i.1) [devices for incontinence] — for or in respect of 
diapers, disposable briefs, catheters, catheter trays, tubing oF 
other products required by the patient by reason of incontinence: 
caused by illness, injury or affliction; 
(j) [eyeglasses] — for eye glasses or other devices for the 
treatment or correction of a defect of vision of the patient as 
prescribed by a medical practitioner or optometrist; 


(k) [various] — for an oxygen tent or other equipment neces- 
sary to administer oxygen or for insulin, oxygen, liver extrac! 
injectible for pernicious anaemia or vitamin B12 for pernicious 
anaemia, for use by the patient as prescribed by a medica 
practitioner; 


(1) [guide dogs, etc.] — on behalf of the patient who is blinc 
or profoundly deaf or has a severe and prolonged impairmen 
that markedly restricts the use of the patient’s arms or legs, 


(i) for an animal specially trained to assist the patient in Cop 
ing with the impairment and provided by a person or organ 
zation one of whose main purposes is such training 0) 
animals, 


(ii) for the care and maintenance of such an animal, includin; 
food and veterinary care, 


( 
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(iii) for reasonable travel expenses of the patient incurred for 
the purpose of attending a school, institution or other facility 
that trains, in the handling of such animals, individuals who 
are so impaired, and 


(iv) for reasonable board and lodging expenses of the patient 
incurred for the purpose of the patient’s full-time attendance 
at a school, institution or other facility referred to in subpara- 
graph (iii); 
(1.1) [transplant costs] — on behalf of the patient who re- 
quires a bone marrow or organ transplant, 


(i) for reasonable expenses (other than expenses described in 
subparagraph (ii)), including legal fees and insurance premi- 
ums, to locate a compatible donor and to arrange for the 
transplant, and 


(ii) for reasonable travel, board and lodging expenses (other 
than expenses described in paragraphs (g) and (h)) of the do- 
nor (and one other person who accompanies the donor) and 
the patient (and one other person who accompanies the pa- 
tient) incurred in respect of the transplant; 


(1.2) [alterations to home] — for reasonable expenses relat- 
ing to renovations or alterations to a dwelling of the patient who 
lacks normal physical development or has a severe and pro- 
longed mobility impairment, to enable the patient to gain access 
to, or to be mobile or functional within, the dwelling, provided 
that such expenses 


(i) are not of a type that would typically be expected to in- 
crease the value of the dwelling, and 


(ii) are of a type that would not normally be incurred by per- 
sons who have normal physical development or who do not 
have a severe and prolonged mobility impairment; 


(1.21) [home construction costs] — for reasonable expenses 
relating to the construction of the principal place of residence of 
the patient who lacks normal physical development or has a se- 


_ vere and prolonged mobility impairment, that can reasonably be 
_ considered to be incremental costs incurred to enable the patient 


to gain access to, or to be mobile or functional within, the pa- 


_ tient’s principal place of residence, provided that such expenses 


(i) are not of a type that would typically be expected to in- 
crease the value of the dwelling, and 


(ii) are of a type that would not normally be incurred by per- 
sons who have normal physical development. or who do not 
have a severe and prolonged mobility impairment; 


} (1.3) [lip reading and sign language training] — for rea- 


sonable expenses relating to rehabilitative therapy, including 
training in lip reading and sign language, incurred to adjust for 
| the patient’s hearing or speech loss; 


(1.4) [Sign language services] — on behalf of the patient 
who has a speech or hearing impairment, for sign language in- 
terpretation services or real-time Captioning services, to the ex- 
tent that the payment is made to a person in the business of pro- 
viding such services; 


(1.41) [note-taking services] — on behalf of the patient who 
has a mental or physical impairment, for note-taking services, if 


(i) the patient has been certified in writing by a medical prac- 
titioner to be a person who, because of that impairment, re- 
quires such services, and 


(ii) the payment is made to a person in the business of pro- 
viding such services: 


1.42) [voice recognition software] — on behalf of the pa- 
lent who has a physical impairment, for the cost of voice recog- 
ition software, if the patient has been certified in writing by a 
/nedical practitioner to be a person who, because of that impair- 
1ent, requires that software; 
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(1.43) [reading services] — on behalf of the patient who is 
blind or has a severe learning disability, for reading services, if 


(i) the patient has been certified in writing by a medical prac- 
titioner to be a person who, because of that impairment, re- 
quires such services, and 


(ii) the payment is made to a person in the business of pro- 
viding such services; 


(1.44) [deaf-blind intervening services] — on behalf of the 
patient who is blind and profoundly deaf, for deaf-blind inter- 
vening services, if the payment is made to a person in the busi- 
ness of providing those services; 


(1.5) [moving expenses] — for reasonable moving expenses 
(within the meaning of subsection 62(3), but not including any 
expense deducted under section 62 for any taxation year) of the 
patient, who lacks normal physical development or has a severe 
and prolonged mobility impairment, incurred for the purpose of 
the patient’s move to a dwelling that is more accessible by the 
patient or in which the patient is more mobile or functional, if 
the total of the expenses claimed under this paragraph by all per- 
sons in respect of the move does not exceed $2,000; 


(1.6) [driveway alterations] — for reasonable expenses relat- 
ing to alterations to the driveway of the principal place of resi- 
dence of the patient who has a severe and prolonged. mobility 
impairment, to facilitate the patient’s access to a bus; 


(1.7) [van for wheelchair] — for a van that, at the time of its 
acquisition or within 6 months after that time, has been adapted 
for the transportation of the patient who requires the use of a 
wheelchair, to the extent of the lesser of $5,000 and 20% of the 
amount by which 


(i) the amount paid for the acquisition of the van 
exceeds 


(i) the portion, if any, of the amount referred to in subpara- 
graph (i) that is included because of paragraph (m) in com- 
puting the individual’s deduction under this section for any 
taxation year; 


(1.8) [caregiver training] — for reasonable expenses (other 
than amounts paid to a person who was at the time of the pay- 
ment the individual’s spouse or common-law partner or a person 
under 18 years of age) to train the individual, or a person related 
to the individual, if the training relates to the mental or physical 
infirmity of a person who 


(i) is related to the individual, and 


(ii) is a member of the individual’s household or is dependent 
on the individual for support; 


(1.9) [therapy] — as remuneration for therapy provided to the 
patient because of the patient’s severe and prolonged impair- 
ment, if 


(i) because of the patient’s impairment, an amount may be 
deducted under section 118.3 in computing a taxpayer’s tax 
payable under this Part for the taxation year in which the re- 
muneration is paid, 


(ii) the therapy is prescribed by, and administered under the 
general supervision of, 


(A) a medical doctor or a psychologist, in the case of 
mental impairment, and 


(B) a medical doctor or an occupational therapist, in the 
case of a physical impairment, 


(iii) at the time the remuneration is paid, the payee is neither 
the individual’s spouse nor an individual who is under 18 
years of age, and 


(iv) each receipt filed with the Minister to prove payment of 
the remuneration was issued by the payee and contains, 
where the payee is an individual, that individual’s Social In- 
surance Number; 
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(1.91) [tutoring services] — as remuneration for tutoring ser- 
vices that are rendered to, and are supplementary to the primary 
education of, the patient who 


(i) has a learning disability or a mental impairment, and 


(ii) has been certified in writing by a medical practitioner to 
be a person who, because of that disability or impairment, 
requires those services, 


if the payment is made to a person ordinarily engaged in the 
business of providing such services to individuals who are not 
related to the payee. 


(m) [prescribed in regulations] — for any device or equip- 
ment for use by the patient that 


(i) is of a prescribed kind, 
(ii) is prescribed by a medical practitioner, 


(iii) is not described in any other paragraph of this subsec- 
tion, and 


(iv) meets such conditions as may be prescribed as to its use 
or the reason for its acquisition, 


to the extent that the amount so paid does not exceed the 
amount, if any, prescribed in respect of the device or equipment; 


(n) [drugs] — for drugs, medicaments or other preparations or 
substances (other than those described in paragraph (k)) manu- 
factured, sold or represented for use in the diagnosis, treatment 
or prevention of a disease, disorder, abnormal physical state, or 
the symptoms thereof or in restoring, correcting or modifying an 
organic function, purchased for use by the patient as prescribed 
by a medical practitioner or dentist and as recorded by a 
pharmacist; 


(0) [lab tests] — for laboratory, radiological or other diagnos- 
tic procedures or services together with necessary interpreta- 
tions, for maintaining health, preventing disease or assisting in 
the diagnosis or treatment of any injury, illness or disability, for 
the patient as prescribed by a medical practitioner or dentist; 


(p) [dentures] — to a person authorized under the laws of a 
province to carry on the business of a dental mechanic, for the 
making or repairing of an upper or lower denture, or for the tak- 
ing of impressions, bite registrations and insertions in respect of 
the making, producing, constructing and furnishing of an upper 
or lower denture, for the patient; 


(q) [health plan premiums] — as a premium, contribution or 
other consideration under a private health services plan in re- 
spect of one or more of the individual, the individual’s spouse or 
common-law partner and any member of the individual’s house- 
hold with whom the individual is connected by blood relation- 
ship, marriage, common-law partnership or adoption, except to 
the extent that the premium, contribution or consideration is de- 
ducted under subsection 20.01(1) in computing an individual’s 
income from a business for any taxation year; 


(r) [gluten-free food] — on behalf of the patient who has ce- 
liac disease, the incremental cost of acquiring gluten-free food 
products as compared to the cost of comparable non-gluten-free 
food products, if the patient has been certified in writing by a 
medical practitioner to be a person who, because of that disease, 
requires a gluten-free diet; 


(s) [Special Access Programme drugs] — for drugs ob- 
tained under Health Canada’s Special Access Programme in ac- 
cordance with sections C.08.010 and C.08.011 of the Food and 
Drug Regulations and purchased for use by the patient; 


(t) [Special Access Programme devices] — for medical 
devices obtained under Health Canada’s Special Access Pro- 
gramme in accordance with Part 2 of the Medical Devices Regu- 
lations and purchased for use by the patient; or 


(u) [marijuana] — on behalf of the patient who is authorized 
to possess marihuana for medical purposes under the Marihuana 
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Medical Access Regulations or section 56 of the Controlled 
Drugs and Substances Act, for 


(i) the cost of medical marihuana or marihuana seeds pur-_ 


chased from Health Canada, or 


(ii) the cost of marihuana purchased from an individual who 
possesses, on behalf of that patient, a Designated-person Pro- 
duction license to produce marihuana under the Marihuana 


Medical Access Regulations or an Exemption for cultivation — 
or production under section 56 of the Controlled Drugs and — 


Substances Act. 


Related Provisions: 20(1)(qq), (rr) — Business deduction for disability-related 


modifications to buildings and disability-related equipment; 20.01 — Deduction from 
business income for private health plan premiums; 63(3)“child care expense’’(d) — 
Medical expenses are not child care expenses; 64 — Disability supports deduction for 
attendant care and other expenses; 67.1(1) — Food and entertainment 50% restriction 


does not apply; 110.7(3) — Northern Canada residents — trips to obtain medical ser-_ 


vices: 118.2(3) — Deemed medical expense; 118.2(4) — Use of own vehicle for trans- 
portation under (2)(g); 118.3(2) — Dependant having impairment; 251(6) — Meaning 
of “connected by blood relationship, marriage or adoption’. 


History: Para. 118.2(2)(i) amended by 2006, c. 4, subsec. 62(2), applicable to 2005 et | 


seq. Para. 118.2(2)(i) formerly read: 


(i) for or in respect of an artificial limb, iron lung, rocking bed for poliomyelitis 
victims, wheel chair, crutches, spinal brace, brace for a limb, iliostomy or colos- 
tomy pad, truss for hernia, artificial eye, laryngeal speaking aid, aid to hearing or 
artificial kidney machine, for the patient; 


Paras. 118.2(2)(1.2) and (1.21) amended by the said 2006, c. 4, subsec. 62(3), applicable — 


to expenses incurred after February 22, 2005. They formerly read: 


(1.2) for reasonable expenses relating to renovations or alterations to a dwelling 
of the patient who lacks normal physical development or has a severe and pro- 
longed mobility impairment, to enable the patient to gain access to, or to be mo- 
bile or functional within, the dwelling; 


(1.21) for reasonable expenses, relating to the construction of the principal place 
of residence of the patient who lacks normal physical development or has a se- 
vere and prolonged mobility impairment, that can reasonably be considered to be 
incremental costs incurred to enable the patient to gain access to, or to be mobile 
or functional within, the patient’s principal place of residence; 


Paras. 118.2(2)(1.43) and (1.44), and (2)(s) to (u), added by the said 2006, c. 4, subsecs. 


62(4), (5), applicable to 2005 ef seq. 


Para. 118.2(2)(1.4) amended and paras. (1.41), (1.42) and (r) added by 2003, c. 15, sub- 
secs. 73(1), (2) applicable to 2003 et seq. Para. (1.4) formerly read: 


(1.4) on behalf of the patient who has a speech or hearing impairment, for sign 
language interpretation services, to the extent that the payment is made to a per- 
son engaged in the business of providing such services; 


Para. 118.2(2)(1.21) added by 2001, c. 17, s. 95, applicable to 2000 er seq. 


Para. 118.2(2)(q) amended by the said c. 17, s. 244, to add “common-law partner”, 
applicable to 2001 et seg. except that, if a taxpayer and a person have jointly elected 
pursuant to s. 144 of 2000, c. 12 in respect of the 1998, 1999 or 2000 taxation years, 
the amendment applies to the taxpayer and the person in respect of the applicable taxa- 
tion year and subsequent taxation years. 


Paras. 118.2(2)(a) and (b), subparas. 118.2(2)(b.1)(iii) and (c)(1i), and paras. 118.2(2) 
(1.8) and (q) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse Or 
common-law partner”, applicable to 2001 er seq., in force July 31, 2000. See also the | 
transitional rules reproduced in the History to 248(1)“common-law partner”. 


Subpara. 118.2(2)(b.1)(ii) amended, paras. 118.2(2)(b.2), (2)(1.9) and (1.91) added, by 
2000, c. 19, subsecs. 25(2), (3), applicable to 1999 et seg. The subpara. formerly read: 


(ii) no amount is included under section 63 or 64 or paragraph (b), (c), (d) or (€) 
in computing a deduction claimed in respect of the patient for the taxation year . 
in which the remuneration was paid, 


Para. 118.2(2)(1.8) added, and para. 118.2(2)(q) amended by 1999, c. 22, subsecs 
34(2), (3), applicable to 1998 et seg. Para. (q) formerly read: 


(q) as a premium, contribution or other consideration to a private health services 
plan in respectiof one or more of the individual, the individual’s spouse and any ° 
member of the individual’s household with whom the individual is connected by 
blood relationship, marriage or adoption. 


The closing words of para. 118.2(2)(b.1) amended, paras. 118.2(2)(1.4) to (1.7) and thi) 
closing words to para. 118.2(2)(m) added, by 1998, c. 19, subsecs. 23(1.1)-(3), applica | 
ble to 1997 et seg. The closing words of para. (b.1) formerly read: 


to the extent that the total of amounts so paid does not exceed $5,000 (or — 
$10,000 where the individual died in the year), 


Para. 118.2(2)(1.3) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 54(1), applica 
ble to 1992 et seq. 
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Para. 118.2(2)(a) substituted by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 9(2), applica- 
ble to 1993 et seq. Para. (a) formerly read: 


(a) to a medical practitioner, dentist or nurse or a public or licensed private hos- 
pital in respect of medical or dental services provided to a person (in this subsec- 
tion referred to as the “‘patient”) who is the individual, the individual’s spouse or 
any dependant in respect of whom the individual may deduct an amount under 
section 118 from tax payable under this Part by the individual for the taxation 
year in which the expense was incurred; 


Paras. 118.2(2)(b), (b.1) substituted for para. (b) by 1994, c. 7, Sch. II (1991, c. 49), 
- subsec. 89(1), applicable to expenses incurred after 1990, Para 118.2(2)(b) formerly 
read: 


(b) as remuneration for one full-time attendant on, or for the full-time care in a 
nursing home of, the patient who has a severe and prolonged mental or physical 

| impairment that has been certified as such in prescribed form by a medical prac- 
titioner or, where the impairment is an impairment of sight, by a medical practi- 
tioner or an optometrist; 


Subparas. 118.2(2)(c)(ii), (iii) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
-89(2), applicable to expenses incurred after 1990, Subparas. (c)(ii), (iii) formerly read: 


(ii) the attendant is not 


(A) a person in respect of whom the individual or the individual’s spouse 
deducts an amount under section 118 from tax payable under this Part by the 
individual for the taxation year in which the remuneration is paid, or 


(B) at the time the remuneration is paid, under 18 years of age and connected 
with the individual or the individual’s spouse by blood relationship, mar- 
riage or adoption, and 


(iii) each receipt filed with the Minister to prove payment of the remuneration 
contains the Social Insurance Number of the person who issued the receipt; 


Para. 118.2(2)(h) substituted by 1994, c. 7, Sch. If (1991, c. 49), subsec. 89(3), applica- 
ble to 1988 er seq. Para. 118.2(2)(h) formerly read: 


(h) for reasonable travel expenses (other than expenses described in paragraph 
(g)) incurred in respect of the patient (who was, and has been certified by a med- 
ical practitioner to be, incapable of travelling without the assistance of an attend- 
ant) and one individual who accompanied the patient to obtain medical services 
in a place that is not less than 80 kilometres from the locality where the patient 
dwells if the circumstances described in subparagraphs (g)(iii) to (v) apply; 


aras. 118.2(2)(i), (1.1) substituted for para. (i) and paras. (1), (1.2) substituted by 1994, 
». 7, Sch. II (1991, c. 49), subsecs. 89(4), (5), (7), applicable to expenses incurred after 
990. Paras. (i), (1), (1.2) formerly read: 


(i) for or in respect of an artificial limb, iron lung, rocking bed for poliomyelitis 
victims, wheel chair, crutches, spinal brace, brace for a limb, iliostomy or colos- 
tomy pad, cloth diapers or disposable briefs for use by persons who are inconti- 
nent by reason of illness, injury or affliction, truss for hernia, artificial eye, la- 
tyngeal speaking aid, aid to hearing or artificial kidney machine for the patient; 


(1) on behalf of the patient who is totally blind or profoundly deaf, 


(i) for a dog trained to guide or assist a blind or deaf person and provided by 
a person or organization one of whose main purposes is the training of such 
dogs, 


(ii) for the care and maintenance of such a dog, including food and veterina- 
rian care, 


(iii) for reasonable travel expenses of the patient incurred in travelling to and 
from a school, institution or other place that trains blind or deaf persons in 
the handling of such dogs, and 


(iv) for reasonable board and lodging expenses of the patient incurred while 
the patient is required to live away from the patient’s ordinary place of resi- 
dence because the patient is in full-time attendance at a school, institution or 
other place that trains blind or deaf persons in the handling of such dogs; 


_ (1.2) for reasonable expenses relating to modifications to a dwelling of the pa- 
tient, who lacks normal physical development or is necessarily confined to a 
Wheelchair for a long-continued period of indefinite duration, to enable the pa- 
tient to be mobile and functional within the dwelling; 


tra, 118.2(2)(m) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 89(8). Para. 
_8.2(2)(m) formerly read: 


(m) for any device or equipment, not described in any other paragraph of this 
Subsection, of a prescribed kind, for use by the patient as prescribed by a medical 
practitioner; 


lected Cases: Roy v. R., 2004 CarswellNat 4481 (TCC) (Therapist under provin- 
l law not a doctor: expenses did not qualify as medical expenses); Ray v. R., [2002] 
CT.C. 2590 (TCC) (Requirement for drugs to be recorded by pharmacist 
regarded); Dunn v. R., [2002] 2 C.T.C. 2007 (TCC) (Medications must be recorded 
a pharmacist); Banman y. R., [2001] 2 C.T.C. 2111 (TCC) (Alternative medicine not 
‘ognized as equivalent of medical practice); Hillier v. R., [2000] 3 C.T.C. 2367 
CC) (Modifications during construction phase may qualify); Flumerfelt v. R., [1999] 
~-T.C. 2168 (TCC) (Full-time medical care means person must attend to taxpayer 
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and no one else); Revusky v. R., [1997] 2 C.T.C. 2443 (TCC) (Certification valid even 
though issued after travel had occurred). 


Regulations: 5700 (prescribed device or equipment, for 118.2(2)(m)). 
Interpretation Bulletins: [T-339R2: Meaning of “private health services plan”; IT- 
393R2: Election re tax on rents and timber royalties — non-residents; IT-495R3: Child 
care expenses; IT-519R2: Medical expense and disability tax credits and attendant care 
expense deduction. 

Information Circulars: 82-2R2: SIN legislation that relates to the preparation of 
information slips (re 118.2(2)(b.1)(iv), (c)(il1)). 

Forms: RC4064: Information concerning people with disabilities [guide]. 


(3) Deemed medical expense — For the purposes of subsection 
(1), 
(a) any amount included in computing an individual’s income 
for a taxation year from an office or employment in respect'of a 
medical expense described in subsection (2) paid or provided by 
an employer at a particular time shall be deemed to be a medical 
expense paid by the individual at that time; and 


(b) there shall not be included as a medical expense of an indivi- 
dual any expense to the extent that 


(i) the individual, 
(ii) the person referred to in subsection (2) as the patient, 


(ili) any person related to a person referred to in subpara- 
graph (i) or (ii), or 


(iv) the legal representative of any person referred to in any 
of subparagraphs (i) to (iii) 


is entitled to be reimbursed for the expense, except to the extent 
that the amount of the reimbursement is required to be included 
in computing income and is not deductible in computing taxable 
income, 


Related Provisions: 251(2) — Related persons. 


History: Para. 118.2(3)(b) amended by 1998, c. 19, subsec. 23(4), applicable to 1997 
et seq. Para. 118.2(3)(b) formerly read: 


(b) there shall not be included as a medical expense of an individual any expense 
for which the individual, the person referred to in subsection (2) as the patient or 
the legal representative of either of them has been or is entitled to be reimbursed, 
except to the extent that the amount thereof is required to be included in comput- 
ing income under this Part and cannot be deducted in computing taxable income. 
Para. 118.2(3)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 54(2), appli- 
cable to 1992 et seq. Para. (b) formerly read: 
(b) there shall not be included as a medical expense of an individual any expense 
for which the individual or the individual’s legal representative has been or is 
entitled to be reimbursed, except to the extent that its amount is required to be 
included in computing the individual’s income under this Part. 


Interpretation Bulletins: IT-339R2: Meaning of “private health services plan”; IT- 
393R2: Election re tax on rents and timber royalties — non-residents: IT-519R2: Medi- 
cal expense and disability tax credits and attendant care expense deduction. 


(4) Deemed payment of medical expenses — Where, in cir- 
cumstances in which a person engaged in the business of providing 
transportation services is not readily available, an individual makes 
use of a vehicle for a purpose described in paragraph (2)(g), the 
individual or the individual’s legal representative shall be deemed 
to have paid to a person engaged in the business of providing trans- 
portation services, in respect of the operation of the vehicle, such 
amount as is reasonable in the circumstances. 

Selected Cases [subsec. 118.2(4)]: Wart v. R., [1997] 2 C.T.C. 2651 (TCC) 


(Receipts required for subsec. 118.2(1) expenses; for subsection 118.2(4) deemed ex- 
penses, taxpayer need only show expenses were reasonable). 


Selected Cases [s. 118.2]: Noddin v. R., [2005] 1 C.T.C. 2287 (TCC) (No Charter 
violation in requirement for provincial supervision of therapists); Exner v. R., [2002] 4 
C.T.C. 2415 (TCC) (Charter not breached through reduction of benefits available); 
Crockart v. R., [1999] 2 C.T.C. 2409 (TCC) (Provision to be construed liberally, hu- 
manely and compassionately). 


Definitions [s. 118.2]: “amount”, “appropriate percentage”, “business” — 248(1): 


“carrying on business” — 253; “child” — 252(1); “common-law partner”, ““common- 
law partnership” — 248(1); “connected” — 251(6); “dentist” — 118.4(2): “employ- 
ment”, “individual”, “legal representative” — 248(1): “medical practitioner” — 
118.4(2); “Minister” — 248(1); “month” — Interpretation Act 28, 35(1); “nurse” — 
118.4(2); “office” — 248(1); ‘optometrist’ — 118.4(2): “patient” — 118.2(2)(a); “per- 
son”, “prescribed”, “private health services plan” — 248(1); “province” — Interpreta- 
tion Act 35(1); “related” — 251(2); “resident in Canada” — 250: “self-contained do- 
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mestic establishment” — 248(1); “tax st a ine ‘taxation year’ — 249; 


“taxpayer” — 248(1); “ 


Interpretation Bulletins: IT-326R3: Returns of deceased persons as “another per- 
on”; IT-518R: Food, beverages and entertainment expenses. 


118.3 (1) Credit for mental or physical impairment — Where 


(a) an individual has one or more severe and prolonged impair- 
ments in physical or mental functions, 


(a.1) the effects of the impairment or impairments are such that 
the individual’s ability to perform more than one basic activity 
of daily living is significantly restricted where the cumulative 
effect of those restrictions is equivalent to having a marked re- 
striction in the ability to perform a basic activity of daily living 
or are such that the individual’s ability to perform a basic activ- 
ity of daily living is markedly restricted or would be markedly 
restricted but for therapy that 


(i) is essential to sustain a vital function of the individual, 


(ii) is required to be administered at least three times each 
week for a total duration averaging not less than 14 hours a 
week, and 


(iii) cannot reasonably be expected to be of significant bene- 
fit to persons who are not so impaired, 


(a.2) in the case of an impairment in physical or mental func- 
tions the effects of which are such that the individual’s ability to 
perform a single basic activity of daily living is markedly re- 
stricted or would be so restricted but for therapy referred to in 
paragraph (a.1), a medical practitioner has certified in prescribed 
form that the impairment is a severe and prolonged impairment 
in physical or mental functions the effects of which are such that 
the individual’s ability to perform a basic activity of daily living 
is markedly restricted or would be markedly restricted, but for 
therapy referred to in paragraph (a.1), where the medical practi- 
tioner is a medical doctor or, in the case of 


(i) a sight impairment, an optometrist, 
(ii) a speech impairment, a speech-language pathologist, 
(iii) a hearing impairment, an audiologist, 


(iv) an impairment with respect to an individual’s ability in 
feeding or dressing themself, an occupational therapist, 


(v) an impairment with respect to an individual’s ability in 
walking, an occupational therapist, or after February 22, 
2005, a physiotherapist, and 


(vi) an impairment with respect to an individual’s ability in 
mental functions necessary for everyday life, a psychologist, 


(a.3) in the case of one or more impairments in physical or 
mental functions the effects of which are such that the indivi- 
dual’s ability to perform more than one basic activity of daily 
living is significantly restricted, a medical practitioner has certi- 
fied in prescribed form that the impairment or impairments are 
severe and prolonged impairments in physical or mental func- 
tions the effects of which are such that the individual’s ability to 
perform more than one basic activity of daily living is signifi- 
cantly restricted and that the cumulative effect of those restric- 
tions is equivalent to having a marked restriction in the ability to 
perform a single basic activity of daily living, where the medical 
practitioner is, in the case of 


(i) an impairment with respect to the individual’s ability in 
feeding or dressing themself, or in walking, a medical doctor 
or an occupational therapist, and 


(ii) in the case of any other impairment, a medical doctor, 


(b) the individual has filed for a taxation year with the Minister 
the certificate described in paragraph (a.2), and 


(c) no amount in respect of remuneration for an attendant or care 
in a nursing home, in respect of the individual, is included in 
calculating a deduction under section 118.2 (otherwise than be- 
cause of paragraph 118.2(2)(b.1)) for the year by the individual 
or by any other person, 
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there may be deducted in computing the individual’s tax payable. 
under this Part for the year the amount determined by the formula, 


Ax(B+C) 


where 

A is the appropriate percentage for the year, , 

Bis $6,000, and 

Cis @ 
(a) where the individual has not attained the age of 18 years 

before the end of the year, the amount, if any, by which  ~ 


(i) $3,500 
exceeds 
(ii) the amount, if any, by which 


(A) the total of all amounts each of which is an 
amount paid in the year for the care or supervision of 
the individual and included in computing a deduction 
under section 63, 64 or 118.2 for a taxation year | 


exceeds 
(B) $2,050, and 
(b) in any other case, zero. 


Related Provisions: 6(16) —Non-taxable disability-related employment benefits; 
64 — Disability supports deduction for attendant care and other expenses; 108(1) — 
Preferred beneficiary election available after 1995 only to beneficiary with severe and 
prolonged ara 117. 1d) — pete 5 for inflation; 118.2 — Credit for medical 
; 118.3(4) — Additional in- 
foanon ae by CRA; 118.4(1) — Meaning of severe and prolonged impair- 
ment; 118.4(2) — Reference to medical practitioner; 118.6(3) — Education credit for 
disabled individuals; 118.8 — Transfer of unused credits to spouse; 118.91 — Indivi- 
dual resident in Canada for part of the year; 118.92 — Ordering of credits; 118.93 — 
Credits in separate returns; 118.94 — Computing tax payable by a non-resident indivi- 
dual; 118.95(b) — Application in year individual becomes bankrupt. 


| 


History: Para. 118.3(1)(a), the opening words of para. (a.1), and para. (a.2) amended, 
and para. (a.3) added, by 2006, c. 4, subsecs. 63(1) to (3), applicable to 2005 et seq. 
The amended portions formerly read: 


(a) an individual has a severe and prolonged mental or physical impairment, 


(a.1) the effects of the impairment are such that the individual’s ability to per- 
form a basic activity of daily living is markedly restricted or would be markedly 
restricted but for therapy that 


(a.2) in the case of 
(i) a sight impairment, a medical doctor or an optometrist, 


(i.1) a speech impairment, a medical doctor or a speech-language 


pathologist, 
(ii) a hearing impairment, a medical doctor or an audiologist, | 


(iii) an impairment with respect to an individual’s ability in feeding or dress- 
ing themself, or in walking, a medical doctor or an occupational therapist, 


(iv) an impairment with respect to an individual’s ability in perceiving, | 
thinking and remembering, a medical doctor or a psychologist, and 


(v) an impairment not referred to in any of subparagraphs (i) to (iv), a medi- — 
cal doctor | 


has certified in prescribed form that the impairment is a severe and prolonged » 
mental or physical impairment the effects of which are such that the individual’s | 
ability to perform a basic activity of daily living is markedly restricted or would 
be markedly restricted but for therapy referred to in paragraph (a.1), 
Subpara. 118.3(1)(a.2)(iii) amended by 2003, c. 15, subsec. 74(1), applicable to 2003 e 
seq. Subpara. (a.2)(iii) formerly read: 


(iii) an impairment with respect to an individual’s ability in feeding and dressing 
themself, or in walking, a medical doctor or an occupational therapist, 


Para. 118.3(1)(a.1) amended by 2001, c. 17, subsec. 96(2), applicable to 2000 et seq 
Para. (a.1) formerly read: 


(a.1) the effects of the impairment are such that the individual’s ability to per- | 
form a basic activity of daily living is markedly restricted, 


Subpara. 118.3(1)(a.2)(i.1) added by the said c. 17, subsec. 96(4), applicable to certifi, 
cations made after October 17, 2000. { 
The closing words of para. 118.3(1)(a.2) amended by the said c. 17, subsec. 96(5) 
applicable to 2000 et seg., to add “or would be markedly restricted but for therap” 
referred to in paragraph (a.1)”. 

The portion of subsec. 118.3(1) after para. (c) amended by the said c. 17, subsec. 966 
applicable to 2000 er seq., except that, in its application to 2000, the references t 
“$6,000”, “$3,500” and “$2,050” in the descriptions of B and C in the formula, a 
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amended, shall be read as references to “$4,293”, “$2,941” and “$2,000”, respectively. 
| That portion formerly read: 
for the purposes of computing the tax payable under this Part by the individual 
for the year, there may be deducted an amount determined by the formula 


Ax $4,118" 
where 
A is the appropriate percentage for the year. 
_ Subpara. 118.3(1)(a.2)(iii) renumbered as subpara. (v) and amended, and subparas. (iii) 
_and (iv) added, by 1999, c. 22, subsec. 35(1), applicable to certifications made after 
February 24, 1998 Subpara. (iii) formerly read:. 
(iii) an impairment not referred to in subparagraph (i) or (ii), a medical doctor 
Para. 118.3(1)(a.2) amended by 1998, c. 19, s. 24, applicable to certifications made 
after February 18, 1997. Para. 118.3(1)(a.2) formerly read: 


(a.2) a medical doctor, or where the impairment is an impairment of sight, a 
medical doctor or an optometrist, has certified in prescribed form that the indivi- 
dual has a severe and prolonged mental or physical. impairment the effects of 
which are such that the individual’s ability to perform a basic activity of daily 
living is markedly restricted, 


Subsec. 118.3(1) substituted by 1994, ¢. 7, Sch. II (1991, c. 49), subsecs. 90(1), (3), 
‘applicable to 1991 er seg. Subsec. 118.3(1) formerly read: 


118.3 (1) Where 


(a) an individual has a severe and prolonged mental or physical impairment 
that has been certified as such in prescribed form by a medical: practitioner 
or, where the impairment is an impairment of sight, by a medical practitioner 
or an optometrist, 


(b) the individual has filed for a taxation year with the Minister the certifi- 
cate described in paragraph (a), and 


(c) no amount in respect of remuneration for an attendant, or care in a nurs- 
ing home, by reason of the mental or physical impairment of the individual 
is included in calculating a deduction under subsection 118.2(1) for the year 
by the individual or by any other person, 


for the purposes of computing the tax payable under this Part by the individual 
for the year, there may be deducted an amount determined by the formula 


9 
Ax $3,236" 


where 
A is the appropriate percentage for the year, 


3elected Cases [subsec. 118.3(1)]: Froese v. R., [1998] 3 C.T.C. 2237 (TCC) 
Erroneous tick-mark by doctor not conclusive); Lowe vy. Canada, [1995] 1 C.T.C. 
'392 (TCC) (Colostomate did not qualify for credit); Brookshaw v. Canada, (1994] 2 
*.T.C. 2360 (TCC) (Crohn’s disease qualified for credit). 


nterpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-495R3: Child 
care expenses. See also at end of s, 118.3, 


aformation Circulars: 92-3: Guidelines for refunds beyond the normal three year 
eriod. 


“orms: RC4064: Information concerning people with disabilities [guide]; T2201: Dis- 
bility tax credit ‘information. 


1.1) Time spent on therapy — For the purpose of paragraph 
18.3(1)(a.1), in determining whether therapy is required to be ad- 
unistered at least three times each week for a total duration aver- 
ging not less than an average of 14 hours a week, the time spent on 
dministering therapy 


(a) includes only time spent on activities that require the indivi- 
dual to take time away from normal everyday activities in order 
to receive the therapy; 


(b) in the case of therapy that requires a regular dosage of medi- 
cation that is required to be adjusted on a daily basis, includes 
(subject to paragraph (d)) time spent on activities that are di- 
rectly related to the determination of the dosage of the 
medication; 


(c) in the case of a child who is unable to perform the activities 
Telated to the administration of the therapy as a result of the 
child’s age, includes the time, if any, spent by the child’s pri- 
mary Caregivers performing or supervising those activities for 

the child; and 

pe 

Indexed by s, 117.1 after 1998 — ed, 


-ndexed by s. 117.1 after 1991 — ed. 


S. 118.3(2) 


(d) does not include time spent on activities related to dietary or 
exercise restrictions or regimes (even if these restrictions or re- 
gimes are a factor in determining the daily dosage of medica- 
tion), travel time, medical appointments, shopping for medica- 
tion or recuperation after therapy. 


History: Subsec. 118.3(1.1) added by 2006, ¢. 4, subsec. 63(4), applicable to 2005 et 
seq. 


(2) Dependant having impairment — Where 


(a) an individual has, in respect of a person (other than a person 
in respect of whom the person’s spouse or common-law partner 
deducts for a taxation year an amount under section 118 or 
118.8) who is resident in Canada ‘at any time in the year and who 
is entitled to deduct ‘an amount under subsection (1) for the year, 


(i) claimed for the year a deduction under subsection 118(1) 
“because of 


(A) paragraph (b) of the description of B in that subsec- 
tion, or 


(B) paragraph (c.1) or (d) of that description where the 
person is a parent, grandparent, child, grandchild, brother, 
sister, aunt, uncle, nephew or niéce of the individual, or of 
the individual’s spouse or common-law partner, or 


(ii) could have claimed for the year a deduction referred to in 
subparagraph (i) in respect of the person if 


(A) the person had’no income for the year and had at- 
tained the age of 18 years before the end of the year, and 


(B) in the case of a deduction referred to in clause (i)(A), 
the individual were not married or not in a common-law 
partnership, and 


(b) no amount in respect of remuneration for an attendant, or 
care in a nursing home, because of that person’s mental or phys- 
ical impairment, is included in calculating a deduction under 
section 118.2 (otherwise than under paragraph 118.2(2)(b.1)) for 
the year by the individual or by any other person, 


there may be deducted, for the purpose of computing the tax paya- 
ble under this Part by the individual for the year, the amount, if any, 
by which 


(c) the amount deductible under subsection (1) in computing that 
person’s tax payable under this Part for the year 


exceeds 


(d) the amount of that person’s tax payable under this Part for 
the year computed before any deductions under this Division 
(other than sections 118 and 118.7). 


Related Provisions: 63(1)(e)GiA)TD, 63(2)(b)(i)(B), 63(3)“child care ex- 
pense’*(c)(i)(B) — Higher child care expenses deduction for disabled child over 7: 
118.3(4) — Additional information requested by CRA; 118.8 — Transfer of disability 
credit to spouse; 118.91 — Individual resident in Canada for part of the year; 118.92 — 
Ordering of credits; 118.93 — Credits in separate returns; 118.94 — Computing tax 
payable by a non-resident individual; 118.95(b) — Application in year individual be- 
comes bankrupt. 
History: Cl. 118.3(2)(a)(i)(B) amended by 2001, c. 17, subsec. 96(7), applicable to 
2000 et seq. The clause formerly read: 
(B) paragraph (c.1) or (d) of that description where the person is the individual’s 
parent, grandparent, child or grandchild, or — 
Cl. 118.3(2)(a)(ii)(B) amended by 2000, c. 12, s. 132, applicable to 2001 er seq., in 
force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. The clause formerly read: 


(B) in the case of a deduction referred to in clause (1)(A), the individual were not 
married, and 


Para. 118.3(2)(a) amended by 1999, c. 22, subsec. 35(2), applicable to 1998 er seg. The 
para. formerly read: 


(a) an individual has, in respect of a person (other. than a person in respect of 


whom the person’s spouse deducts for the year an amount under section 118 or 
118.8) who is resident in Canada at any time in a taxation year and who is enti- 
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tled to deduct an amount under subsection (1) for the year, claimed for the year a 
deduction under subsection 118(1) because of 
(i) paragraph (b) of the description of B in subsection 118(1), or 
(ii) paragraph (d) of the description of B in subsection 118(1) where that 
person is the individual’s child or grandchild, 
or, where that person is the individual’s parent, grandparent, child or grandchild, 
could have claimed such a deduction if the individual were not married and that 
person had no income for the year and had attained the age of 18 years before the 
end of the year, and 
Subparas. 118.3(2)(a)(i) and (ii) amended by 1997, c. 25, s. 27, applicable April 25, 
1997. Subparas. (a)(i) and (ii) formerly read: 
(i) paragraph 118(1)(b), or 
(ii) paragraph 118(1)(d) where that person is the individual’s child or grandchild, 
The closing words of para. 118.3(2)(a) substituted by 1994, c. 21, s. 53, applicable to 
1993 et seg. The closing words formerly read: 
or, where that person is the individual’s parent, grandparent, child or grandchild, 
could have claimed such a deduction if the individual were not married and that 
person had no income for the year, and 
Para. 118.3(2)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 55, applicable to 
1991 et seg. Para. (b) formerly read: 
(b) no amount in respect of remuneration for an attendant, or care in a nursing 
home, by reason of that person’s mental or physical impairment, is included in 
calculating a deduction under subsection 118.2(1) for the year by the individual 
or by any other person, 
That portion of para. 118.3(2)(a) preceding subpara. (1) substituted by 1994, c. 7, Sch. 
Il (1991, c. 49), subsec. 90(2), applicable to 1988 et seq. That portion formerly read; 
(a) an individual has, in respect of a person who is resident in Canada at any time 
in a taxation year and who is entitled to deduct an amount under subsection (1) 
for the year, claimed for the year a deduction under subsection 118(1) by reason 
of 
Interpretation Bulletins: See list at end of 118.3. 
Information Circulars: 92-3: Guidelines for refunds beyond the normal three year 
period. 
Forms: RC4064: Information concerning people with disabilities [guide]. 


(3) Partial dependency — Where more than one individual is 
entitled to deduct an amount under subsection (2) for a taxation 
year in respect of the same person, the total of all amounts so de- 
ductible for the year shall not exceed the maximum amount that 
would be deductible under that subsection for the year by an indivi- 
dual in respect of that person if that individual were the only indivi- 
dual entitled to deduct an amount under that subsection in respect of 
that person, and where the individuals cannot agree as to what por- 
tion of the amount each can deduct, the Minister may fix the 
portions. 


(4) Additional information — Where a claim under this section 

or under section 118.8 is made in respect of an individual’s 

impairment 
(a) if the Minister requests in writing information with respect to 
the individual’s impairment, its effects on the individual and, 
where applicable, the therapy referred to in paragraph (1)(a.1) 
that is required to be administered, from:any person referred to 
in subsection (1) or (2) or section 118.8 in connection with such 
a claim, that person shall provide the information so requested to 
the Minister in writing; and 


(b) if the information referred to in paragraph (a) is provided by 
a person referred to in paragraph (1)(a.2), the information so 
provided is deemed to be included in a certificate in prescribed 
form. ae cates 
Related Provisions: 162(7)— Penalty for failure to comply with request for 
information. ; 
History [subsec. 118.3(4)]: Subsec. 118.3(4) amended by 2001, c. 17, subsec. 
96(8), applicable to 2000 er seg. Subsec. 118.3(4) formerly read: 
(4) Department of Human Resources Development — The Minister may 
obtain the advice of the Department of Human Resources Development as to 
whether an individual in respect of whom an amount has been claimed under 
subsection (1) or (2) has a severe and prolonged impairment, the effects of which 
are such that the individual’s ability to perform a basic activity of daily living is 
markedly restricted, and any person referred to in subsection (1) or (2) shall, on 
request in writing by that Department for information with respect to an indivi- 
dual’s impairment and its effects on the individual, provide the information so 
requested. 
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: 


Subsec, 118.3(4) amended by 1996, c. 11, para. 97(1)(e), to substitute “Department of 
Human Resources Development” for “Department of National Health and Welfare”, in | 
force July 12, 1996. 


Subsec. 118.3(4) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 90(3), applicable to 
1991 et seq. 


Selected Cases [s. 118.3]: Jasper v. R., [2003] 2 C.T.C. 2492 (TCC) (Doctor’s : 
testimony explained shortcomings in signed certificate), Buchanan v. R., [2002] 3! 
C.T.C. 301 (FCA) (Medical certificate may be ignored or treated as positive if doctor | 
misinterprets the law); Maclsaac v. R., [2000] 1 C.T.C. 307 (FCA) (Provision of pre- 
scribed form is mandatory, not merely directory); Radage v. Canada, [1996] 3 C.T.C. | 
2510 (TCC) (Provisions to be construed liberally, humanely and compassionately, not / 
narrowly and technically, without ignoring narrowness of statutory language); 
Noseworthy v. Canada, {1996] 2 C.T.C. 2006 (TCC) (Inability to get out of bed inter- 
fered with ordinary course of life). 


Definitions [s. 118.3]: “amount” — 248(1); “appropriate percentage” — 248(1); 
“audiologist” — 118.4(2); “aunt” — 252(2)(e); “basic activity of daily living” —| 
118.4(1)(c), (d); “brother” — 252(2)(b); “Canada” — 255; “child” — 252(1); “com-) 
mon-law partner”, “common-law partnership” — 248(1); “dressing” — 118.4(1)(f);) 
“feeding” — 118.4(1)(e): “orandparent’” — 252(2)(d); “individual” — 248(1); “mark- 
edly restricted” — 118.4(1)(b); “medical doctor” — 118.4(2), “Minister” — 248(1); 
“nephew”, “niece” — 252(2)(g); “occupational therapist” — 118.4(2): “optome-| 
trist”? — 118.4(2); “parent” — 252(2)(a); “person”, “prescribed” — 248(1);  “pro-, 


! longed” — 118.4(1)(a); “psychologist” — 118.4(2); “resident in Canada’ — 250; “sis-| 


ter” — 252(2)(c); “speech-language pathologist” — 118.4(2); “taxation year’ — 249;) 
“uncle” — 252(2)(e); “writing” — Interpretation Act S50): | 
Interpretation Bulletins [s. 118.3]: IT-171R2: Non-resident individuals — compu-: 
tation of taxable income earned in Canada and non-refundable tax credits (archived): 
IT-326R3: Returns of deceased persons as “another person”; IT-393R2: Election re tax 
on rents and timber royalties — non-residents; IT-495R3: Child care expenses; IT- 
516R2: Tuition tax credit; IT-519R2: Medical expense and disability tax credits and 
attendant care expense deduction. 

Forms [s. 118.3]: T929: Disability supports deduction; T2201: Disability tax credii 
information; T2201A: Disability tax credit questionnaire. 

118.4 (1) Nature of impairment — For the purposes of subsec- 
tion 6(16), sections 118.2 and 118.3 and this subsection, 


(a) an impairment is prolonged where it has lasted, or can rea: 
sonably be expected to last, for a continuous period of at least 12 
months; | 
(b) an individual’s ability to perform a basic activity of daily 
living is markedly restricted only where all or substantially all o 
the time, even with therapy and the use of appropriate device: 
and medication, the individual is blind or is unable (or require: 
an inordinate amount of time) to perform a basic activity 0 
daily living; 
(b.1) an individual is considered to have the equivalent of : 
marked restriction in a basic activity of daily living only wher 
all or substantially all of the time, even with therapy and the usc 
of appropriate devices and medication, the individual’s ability t 
perform more than one basic activity of daily living (includin; 
for this purpose, the ability to see) is significantly restricted, ani 
the cumulative effect of those restrictions is tantamount to th 
individual’s ability to perform a basic activity of daily living be 
ing markedly restricted; | 
(c) a basic activity of daily living in relation to an individue 
means 


(i) mental functions necessary for everyday life, 


(ii) feeding oneself or dressing oneself, 


Selected Cases [subpara. 118.4(1)(c)(ii)]:; Mercier v. R., [1998] 2 C.T.C. 261 
(TCC), “And” should be read as “or’”). 


(iii) speaking so as to be understood, in a quiet setting, b: 
another person familiar with the individual, 


(iv) hearing so as to understand, in a quiet setting, anothe 
person familiar with the individual, 


(v) eliminating (bowel or bladder functions), or 
(vi) walking; 

(c.1) mental functions necessary for everyday life include 
(i) memory, 


(ii) problem solving, goal-setting and judgement (taken t. 
gether), and 
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(iii) adaptive functioning; 
(d) for greater certainty, no other activity, including working, 
housekeeping or a social or recreational activity, shall be consid- 
ered as a basic activity of daily living; 
(e) feeding oneself does not include 


(i) any of the activities of identifying, finding, shopping for 
or otherwise procuring food, or 


(ii) the activity of preparing food to the extent that the time 
associated with the activity would not have been necessary in 
the absence of a dietary restriction or regime; and 


(f) dressing oneself does not include any of the activities of 
identifying, finding, shopping for or otherwise procuring 
clothing. 
History: Paras. 118.4(1)(b.1) and (c.1) added, subpara. 118.4(1)(c)(i) amended, by 
2006, c. 4, subsecs. 64(1) to (3), applicable to 2005 er seq. Subpara (c)(i) formerly read: 
(i) perceiving, thinking and remembering, 
Subpara. 118.4(1)(c)(ii) amended, paras. (e) and (f) added, by 2003, c. 15, subsecs. 
73(1), (2), applicable to 2003 er seq. Subpara. (c)(ii) formerly read: 
(ii) feeding and dressing oneself, 


Subsec. 118.4(1) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 91, applicable to 
1991 et seq. Subsec. 118.4(1) formerly read: 


118.4 (1) For the purposes of sections 63, 118.2 and 118.3, 


(a) a person shall be considered to have a severe and prolonged impairment 
only if by reason thereof the person is markedly restricted in the person’s 
activities of daily living and the impairment has lasted or can reasonably be 
expected to last for a continuous period of at least 12 months: and 

(b) the Minister may obtain the advice of the Department of National Health 
and Welfare as to whether a person has a severe and prolonged impairment. 


Interpretation Bulletins: IT-326R3: Returns of deceased persons as “another per- 
son”; IT-519R2: Medical expense and disability tax credits and attendant care expense 
deduction. 


(2) Reference to medical practitioners, etc. — For the pur- 
poses of sections 63, 64, 118.2, 118.3 and 118.6, a reference to an 
audiologist, dentist, medical doctor, medical practitioner, nurse, oc- 
cupational therapist, optometrist, pharmacist, physiotherapist, psy- 
chologist or speech-language pathologist is a reference to a person 
authorized to practise as such, 


(a) where the reference is used in respect of a service rendered to 
a taxpayer, pursuant to the laws of the jurisdiction in which the 
service is rendered; 


(b) where the reference is used in respect of a certificate issued 
by the person in respect of a taxpayer, pursuant to the laws of 
the jurisdiction in which the taxpayer resides or of a province; 
and 


(c) where the reference is used in respect of a prescription issued 
by the person for property to be provided to or for the use of a 
taxpayer, pursuant to the laws of the jurisdiction in which the 
taxpayer resides, of a province or of the jurisdiction in which the 
property is provided. 

‘History [subsec. 118.4(2)]: The opening words of subsec. 118.4(2) amended by 
2006, c. 4, subsec. 64(4), to add a reference to s. 64 applicable to 2004 et seg., and 
physiotherapist” applicable after February 22, 2005. 

‘The opening words of subsec. 118.4(2) amended by 2001, c. 17, s. 97, to substitute 
‘psychologist or speech-language pathologist” for “or psychologist”, applicable to cer- 
ifications made after October 17, 2000. 

The Opening words of subsec. 118.4(2) amended by 1999, c. 22, s. 36, applicable after 

‘ebruary 24, 1998. The opening words formerly read: 
(2) For the purposes of sections 63, 118.2 and 118.3, a reference to an audiolo- 
gist, dentist, medical doctor, medical practitioner, nurse, optometrist or pharma- 
Cist is a reference to a person authorized to practice as such 

he Opening words of subsec. 118.4(2) amended by 1998, c. 19, subsec. 25(1), applica- 

le to taxation years that end after November 1991 except that the reference to “an 

udiologist” is applicable after February 18, 1997. The opening words formerly read: 
(2) For the purposes of sections 63, 118.2 and 118.3, a reference to a medical 
Practitioner, dentist, pharmacist, nurse or optometrist is a reference to a person 
authorized to practice as such, 
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Selected Cases [s. 118.4]: Buchanan vy. R., [2002] 3 C.T.C. 301 (FCA) (Medical 
certificate may be ignored or treated as positive if doctor misinterprets the law): 
Radage vy. Canada, [1996] 3 C.T.C. 2510 (TCC) (Provisions to be contrued liberally, 
humanely and compassionately, not narrowly and technically, without ignoring narrow- 
ness of statutory language); Noseworthy v. Canada, [1996] 2 C.T.C. 2006 (TCC) (In- 
ability to get out of bed interfered with ordinary course of life). 


Definitions [s. 118.4]: “basic activity of daily living’ — 118.4(1)(c), (d): “dress- 
ing” — 118.4(1)(f); “feeding” — 118.4(1)(e); “individual” — 248(1); “mental func- 
tions necessary for everyday life” — 118.4( 1)(c.1); “Minister”, “person”, “property” — 


248(1); “province” — Interpretation Act 35(1);, “taxpayer” — 248(1). 
Forms [s. 118.4]: T2201: Disability tax credit information. 


118.5 (1) Tuition credit — For the purpose of computing the tax 
payable under this Part by an individual for a taxation year, there 
may be deducted, 


(a) [institution in Canada] — where the individual was dur- 
ing the year a student enrolled at an educational institution in 
Canada that is 


(i) a university, college or other educational institution pro- 
viding courses at a post-secondary school level, or 


(ii) certified by the Minister of Human Resources and Skills 
Development to be an educational institution providing 
courses, other than courses designed for university credit, 
that furnish a person with skills for, or improve a person’s 
skills in, an occupation, 


an amount equal to the product obtained when the appropriate 
percentage for the year is multiplied by the amount of any fees 
for the individual’s tuition paid in respect of the year to the edu- 
cational institution if the total of those fees exceeds $100,* ex- 
cept to the extent that those fees 


(ii.1) are paid to an educational institution described in sub- 
paragraph (i) in respect of courses that are not at the post- 
secondary school level, 


(ii.2) are paid to an educational institution described in sub- 
paragraph (ii) if 


(A) the individual had not attained the age of 16 years 
before the end of the year, or 


(B) the purpose of the individual’s enrolment at the insti- 
tution cannot reasonably be regarded as being to provide 
the individual with skills, or to improve the individual’s 
skills, in an occupation, 


(iil) are paid on the individual’s behalf by the individual’s 
employer and are not included in computing the individual’s 
income, 


_ Proposed Amendment — 118.5(1)(a)(iii) 


(ili) are paid on behalf of, or reimbursed to, the individual 

by the individual’s employer and the amount paid or reim- 

bursed is not included in the individual’s income, 
Application: The July 18, 2005 draft legislation (Part 2 — technical), s. 109, will 
amend subpara. 118.5(1)(a)(iii) to read as above, in force on Royal Assent. 
Technical Notes: Subsection 118.5(1) provides a tax credit in respect of tuition 
fees paid to certain educational institutions. Subparagraph 118.5(1)(a)(iii) provides 
that an amount paid on behalf of an individual by the individual’s employer is not 
eligible for the credit unless the amount is required to be included in computing the 
individual's income. Subparagraph 118.5(1)(a)(iii) is amended, applicable on Royal 
Assent, to clarify that an amount paid by the individual, for which the individual is 
reimbursed by the individual’s employer, is also not eligible for the credit unless the 
reimbursement is required to be included in computing the individual's income. 


(ili.1) are fees in respect of which the individual is or was 
entitled to receive a reimbursement or any form of assistance 
under a program of Her Majesty in right of Canada or a prov- 
ince designed to facilitate the entry or re-entry of workers 
into the labour force, where the amount of the reimbursement 
or assistance is not included in computing the individual’s 
income, 


S. 118.5(1)(a)(iv) 


(iv) were included as part of an allowance received by the 
individual’s parent on the individual’s behalf from an em- 
ployer and are not included in computing the income of the 
parent by reason of subparagraph 6(1)(b)(ix), or Gaui 


(v) are paid on the individual’s behalf, or are fees in respect 
of which the individual is or was entitled to receive a reim- 
bursement, under a program of Her Majesty in right of Can- 
ada designed to assist athletes, where the payment or reim- 
bursement is not included in computing the individual’s 
income; 

Related Provisions: See Related Provisions at end of s. 118.5. 

History: Subpara. 118.5(1)(a)(ii) amended by 2005, c. 34, subpara. 80(f)(i), to substi- 


tute “Minister of Human Resources and Skills Development” for “Minister of Human 

Resources Development”, proclaimed in force October 5, 2005. 

Subpara.. 118.5(1)(a)(v) added by 1998, c. 19, s, 135, applicable to 1994 er seq, 

Subpara. 118.5(1)(a)(ii) amended by. 1996, c. 11, para. 95(h), to substitute “Minister of 

Human Resources Development” for “Minister of National Health and Welfare”, in 

force July 12, 1996. 

That portion of para. 118.5(1)(a) between subparas. (ii) and (iii) amended by 1994, c. 7, 

Sch. VIII (1993, c. 24), s. 56, applicable to 1992 et seq. That portion formerly read: 
an amount equal to the product obtained when the appropriate percentage for the 
year is multiplied by the amount of any fees for the individual’s tuition paid in 
respect of the year to the educational institution if the total of those fees exceeds 
$100 and, in the case of an educational institution described in subparagraph (ii), 
the individual is enrolled therein to obtain skills for, or improve the indiyidual’s 
skills in, an occupation, except to the extent that those fees 

Subpara. 118.5(1)(a)(iii.1) added by 1994, c. 7, Sch. Il (1991, c. 49), s. 92, applicable 

to 1988 et seq. 

Selected Cases [para. 118.5(1)(a)]: Setchell v. R., [2006] 2 C.T.C. 2259 (TCC) 

(Tuition fees regarded as business expense). 

Interpretation Bulletins: IT-171R2: Non-resident individuals — computation of 

taxable income earned in Canada and non-refundable tax credits (archived); IT-393R2: 

Election re tax on rents and timber royalties — non-residents; IT-470R: Employees’ 

fringe benefits; IT-516R2: Tuition tax credit. 

Information Circulars: 75-23: Tuition fees and charitable donations paid to privately 

supported secular and religious schools; 92-3: Guidelines for refunds beyond the nor- 

mal three year period. 

Forms: T2202A: Tuition and education amounts certificate; TL11B: Tuition fees cer- 

tificate — Flying school or club. 
(b) [university outside Canada] — where the individual was 
during the year a student in full-time attendance at a university 
outside Canada in a course leading to a degree, an amount equal 
to the product obtained when the appropriate percentage for the 
year is multiplied by the amount of any fees for the individual’s 
tuition paid in respect of the year to the university, except any 
such fees 


(i) paid in respect of a course of less than 13 consecutive 
weeks. duration, Gent 

(ii) paid on the individual’s behalf by the individual’s em- 
ployer to the extent that the amount of the fees is not in- 
cluded in computing the individual’s income, or 


(iii) paid on the individual’s behalf by the employer of the 
individual’s parent, to the extent that the amount of the fees 
is not included in computing the income of the parent by rea- 
son of subparagraph 6(1)(b)(Gx); and 
Related Provisions: See Related Provisions at end of 118.5. 
Selected Cases [para. 118.5(1)(b)]: Valente v. R., [2006] 3 C.T.C. 2048 (TCC) 
(Full-time attendance at online university does not require physical attendance), Fayle 
y. R., [2005] 1 C.T.C. 2840 (TCC) (Despite same number of hours as 13-week course, 
6-week course did not qualify); R. v. Gaudet, [1978] C.T.C. 686 (FCA) (Seven hours 
per week in classes in “qualifying educational program” and 10 hours per week prepar- 
ing therefor not “full time”). 
Interpretation Bulletins: IT-516R2: Tuition tax credit. 
Forms: 12202A: Tuition and education amounts certificate; TL11A: Tuition and edu- 
cation. amounts certificate — University outside Canada. 
(c) [cross-border commuter] — where the individual re- 
sided throughout the year in Canada near the boundary between 
Canada and the United States if the individual 


(i) was at any time in the year a student enrolled at an educa- 
tional institution in the United States that is a university, col- 
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lege or other educational institution providing courses at a 
post-secondary school level, and 


_ (ii) commuted ‘to that educational institution in the United 
States, 


an amount equal to the product obtained when the appropriate . 
percentage for the year is multiplied by the amount of any fees | 
for the individual’s tuition paid in respect of the year to the edu-_ 
cational institution if those fees exceed $100, except to the ex- 
tent that those fees . | 


(iii) are paid on the individual’s behalf by the individual's | 
employer and are not included in computing the individual’s 
income, or i 
(iv) were included as part of an allowance received by the 
individual’s parent on the individual’s behalf from an em- | 
ployer and are not included in computing the income of the | 
parent by reason of subparagraph 6(1)(b) (x). 


Related Provisions: See Related Provisions at end of 118.5. 


Selected Cases [subsec. 118.5(1)]: Yankson y. R.; [2006] 1 €.T.C. 2391 (TCC); | 
add’] reasons to [2005] 4 C.T.C. 2511 (TCC) (Distinctions based on residence not 
Charter violations); Friedland y. R., [2000] 1 C.T.C. 2938 (TCC) (No educational in- 
stitution: fees not deductible); Gilbert v. R., [1999] 2 C.T.C. 2127 (TCC) (Foreign insti- 
tutions must be degree-granting for tuition to be deductible), Edwards v. R., {1998} 4) 
C.T.C. 2906 (TCC) (Onus on Minister to show school not certified). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-516R2: Tuition tax credit. , 


1.T. Technical News: 13 (employer-paid educational costs). 


Forms: T2202A: Tuition and education amounts certificate; TL11C: Tuition and edu-. 
cation amounts certificate — Commuter to United States. | 


(2) Application to deemed residents — Where an_ individual, 
is deemed by section 250 to be resident in Canada throughout all or 
part of a taxation year, in applying subsection (1) in respect of the 
individual for the period when the individual is so deemed to be 
resident in Canada, paragraph (1)(a) shall be read without reference 
to the words “in Canada”. 

Forms: TL11D: Tuition fees certificate — educational institutions outside Canada for 
a deemed resident of Canada. 


(3) Inclusion of ancillary fees and charges — For the pur- 
pose of this section, “fees for an individual’s tuition” includes ancil- 
lary fees and charges that are. paid 


(a) to an educational institution referred to in subparagrapr 
(1)(a)G@), and 

(b) in respect of the individual’s enrolment at the institution in ¢ 
program at a post-secondary school level, 


but does not include 
(c) any fee or charge to the extent that it is levied in respect 0 
(i) a student association, | 
(ii) property to be acquired by students, 


(iii) services not ordinarily provided at educational institu 
tions in Canada that offer courses at a post-secondary schoo 
level, 


(iv) the provision of financial assistance to students, excep 
to the extent that, if the reference in paragraph 56(1)(m) 
“€500” were read as a reference to “nil’’, the amount of th 
assistance would be required to be included in computing th 
income, and not be deductible in computing the taxable i 
come, of the students to whom the assistance is provided, ¢ 


(v) the construction, renovation or maintenance of any builc 
ing or facility, except to the extent that the building or faci 
ity is owned by the institution and used to provide 


(A) courses, at the post-secondary school level, or 


(B) services for which, if fees or charges in respect of th. 
services were required to be paid by all students of th 
institution, the fees or charges would be included becaus 
of this subsection in the fees for an individual’s ye) 


and 


852 


Subdivision a — Computation of Tax: Individuals 


(d) any fee or charge for a taxation year that, but for this para- 
graph, would be included because of this subsection in the fees 
for the individual’s tuition and that is not required to be paid by 


(1) all of the institution’s full-time students, where the indivi- 
dual is a full-time student at the institution, and 


(ii) all of the institution’s part-time students, where the indi- 
vidual is a part-time student at the institution, 


to the extent that the total for the year of all such fees and 
charges paid in respect of the individual’s enrolment at the insti- 
tution exceeds $250, 


History: Subsec. 118.5(3) added by 1998, c. 19, s..26; applicable to’ 1997 et seq. 


Selected Cases [subsec. 118.5(3)]: Arrioja v. R., [2005] 2.C.T.C. 2012 (TCC) 

(National Examining Board not an educational institution). 

Related Provisions [s. 118.5]: 64(a)A(ii)(I) — Deduction for talking textbooks for 

disabled students; 110(1)(g) — Deduction for tuition assistance that does not qualify 

‘under 118.5; 117(1) — Tax payable under this Part; 118.5(3) — Ancillary fees in- 
cluded; 118.61(2) — Carryforward of unused credits; 118.8 — Transfer of unused 
credits to spouse; 118.9 — Transfers to Supporting person; 118.91 — Individual resi- 
dent in Canada for part of the year; 118.92 — Ordering of credits; 118.93 — Credits in 
separate returns; 118.94— Computing tax payable by a non-resident individual; 

_118.95(a) — Application in year individual becomes bankrupt; Reg. 5700(w) — Medi- 

cal expense credit for talking textbooks for disabled students. 

Selected Cases [s. 118.5]: Cleveland y. R., [2004] 2 C.T.C. 2416 (TCC) (Physical 
presence at university required): East y. R., [2001] 1 C.T.C. 2033 (TCE) (Certification 

_applies to institution, not to specific locations): Jacejko v. R., [1999] 4 C.T.C. 2032 
(TCC) (Institution had right to determine whether course was post-secondary). 
Definitions [s. 118.5]: “amount”, “appropriate percentage” — 248(1); “Canada” — 
255; “employer” — 248(1); “fees for tuition” — 118.5(3); “Her Majesty” — Interpre- 
tation Act 35(1); “individual” — 248(1); “parent” — 252(2);. “property” — 248(1): 
“province” — Interpretation Act 35(1): “resident in Canada’ — 250; “tax payable” — 
248(2); “taxation year” — 249. 


Interpretation Bulletins: IT-326R3: Returns of deceased persons as “another per- 
son”; IT-516R2: Tuition tax credit. 


118.6 (1) [Education credit —] Definitions — For the pur- 
poses of sections 63 and 64 and this subdivision, 


History: The opening words of subsec. 118.6(1) amended by 2001, c. 17, subsec. 
98(1), to substitute “sections 63 and 64” for “section 63”, applicable to 2000 et seq. 


The opening words of subsec. 118.6(1) amended by 1999, c. 22, subsec. 37(1), applica- 
dle to 1998 et seg. The opening words formerly read: 


118.6 (1) For the purposes of this subdivision, 


The opening words of subsec. 118.6(1) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
iubsec. 93(1), applicable after June 1990. That portion formerly read: 


118.6 (1) For the purposes of this section 


‘designated educational institution” means 
(a) an educational institution in Canada that is 


(i) a university, college or other educational institution desig- 
nated by the Lieutenant Governor in Council of a province as 
a specified educational institution under the Canada Student 
Loans Act, designated by an appropriate authority under the 
Canada Student Financial Assistance Act, or designated by 
the Minister of Higher Education and Science of the Prov- 
ince of Quebec for the purposes of An Act respecting finan- 
cial assistance for students of the Province of Quebec, or 


Proposed Amendment — 118.6(1)“designated _ 
educational institution’(a)(i) 
(i) a university, college or other educational institution des-_ 
ignated by the lieutenant governor in council of a province — 
as a specified educational institution under the Canada Stu- 
dent Loans Act, designated by an appropriate authority 
under the Canada Student Financial Assistance Act, or des- 

_ ignated by the Minister of Education of the Province of 
__ Quebec for the purposes of An Act respecting financial as- 
__ sistance for education expenses, R.S.Q, c. A-13.3, or 
plication: The July 18, 2005 draft legislation (Part 2 — technical), s. 110, will 
‘tend subpara. (a)(i) of the definition “designated educational institution” in subsec, 
-8.6(1) to read as above, applicable to 1998 er seq. i 


-Chnical Notes: Subsection 118.6(1) defines the expression “designated educa- 
gal institution”, which is relevant for the purposes of the child care expense and 


S. 118.6(1) qua 


attendant care expense deductions and the tuition fee and education tax credits. Gen- 
erally speaking, a designated educational institution is an institution that provides — 
post-secondary education, an institution certified by the Minister of Human Re- — 
sources Development that furnishes or improves skills in an occupation, or a foreign 
university. This amendment to subparagraph (a)(i) of that definition, applicable to the 
1998 and subsequent taxation years, is consequential on the change in the name of 
the Quebec statute under which financial assistance is provided to students as well as 
the change in the name of the responsible Quebec ministry. 


(ii) certified by the Minister of Human Resources and Skills 
Development to be an educational institution providing 
courses, other than courses designed for university credit, 
that furnish a person with skills for, or improve a person’s 
skills in, an occupation, 


(b) a university outside Canada at which the individual referred 
to in subsection (2) was enrolled in a course, of not less than 13 
consecutive weeks duration, leading to a degree, or 


(c) if the individual referred to in subsection (2) resided, 
throughout the year referred to in that subsection, in Canada 
near the boundary between Canada and the United States, an ed- 
ucational institution in the United States to which the individual 
commuted that is a university, college or other educational insti- 
tution providing courses at a post-secondary school level; 
Related Provisions: 146.1(1)“post-secondary educational institution”(a) — desig- 
nated education institution qualifies for RESP purposes. See additional Related Provi- 
sions at end of s. 118.6. 
History: Subpara. (a)(ii) of “designated educational institution” in subsec. 118.6(1) 
amended by 2005, ¢. 34, subpara. 80(f)(i) to substitute “Minister of Human Resources 
and’ Skills Development” for “Minister of Human Resources Development”, pro- 
claimed in force October 5, 2005. 
Subpara. (a)(ii) of “designated educational institution” in subsec. 118.6(1) amended by 
1996, c. 11, para. 95(h), to substitute “Minister of Human Resources Development” for 
“Minister of National Health and Welfare”, in force July 12, 1996, 
Subpara. (a)(i) of “designated educational institution” in subsec, 118.6(1) amended by 
1994, c. 28, s. 28, in force August |, 1995, The subpara. formerly read: 
(i) a university, college or other educational institution designated by the Lieu- 
tenant Governor in Council of a province as a specified educational institution 
under the Canada Student Loans Act or recognized by the Minister of Higher 
Education and Science of the Province of Quebec for the purposes of An Act 
respecting financial assistance for students of the Province of Quebec, or 


“qualifying educational program” means a program of not less 
than three consecutive weeks duration that provides that each stu- 
dent taking the program spend not less than ten hours per week on 
courses or work in the program and, in respect of a program at an 
institution described in the definition “designated educational insti- 
tution” (other than an institution described in subparagraph (a)(ii) of 
that definition), that is a program at a post-secondary school level 
but, in relation to any particular student, does not include a program 
if the student receives, from a person with whom the student is 
dealing at arm’s length, any allowance, benefit, grant or reimburse- 
ment for expenses in respect of the program other than 


(a) an amount received by the student as or on account of a 
scholarship, fellowship or bursary, or a prize for achievement in 
a field of endeavour ordinarily carried on by the student, 


(b) a benefit, if any, received by the student because of a loan 
made to the student in accordance with the requirements of the 
Canada Student Loans Act or An Act respecting financial assis- 
tance for education expenses, R.S.Q., c. A-13.3, or because of 
financial assistance given to the student in accordance with the 
requirements of the Canada Student Financial Assistance Act, or 


(c) an amount that is received by the student in the year under a 
program referred to in subparagraph 56(1)(r)(ii) or (iii), a pro- 
gram established under the authority of the Department of 
Human Resources and Skills Development Act or a prescribed 
program; 
Related Provisions: 146.1(1)“qualifying educational program” — Only para. (b) of 
definition applies to RESPs; 146.02(1)"qualifying educational program” — Definition 
for purposes of LLP (borrowing from RRSP). 
History: Para. (c) of “qualifying educational program” in subsec. 118.6(1) amended 
by 2005, c. 34, para. 81(b) to substitute “Department of Human Resources and Skills 
Development Act” for “Department of Human Resources Development Act’, pro- 
claimed in force October 5, 2005. 


Ww 


S. 118.6(1) qua 


“Qualifying educational program” in subsec. 118.6(1) amended by 2005, c. 19, s. 25, 
applicable to 2004 et seq. For the 1998 to 2003 taxation years, subpara. (a)(ii) of the 
definition is to be read as follows: 
(ii) a benefit, if any, received by the student because of a loan made to the stu- 
dent in accordance with the requirements of the Canada Student Loans Act or An 
Act respecting financial assistance for education expenses, R.S.Q., c. A-13.3, or 
because of financial assistance given to the student in accordance with the re- 
quirements of the Canada Student F inancial Assistance Act, or 
The definition formerly read: 


“qualifying educational program” means a program of not less than 3 consecu- 
tive weeks duration that provides that each student taking the program spend not 
less than 10 hours per week on courses or work in the program and, in respect of 
a program at an institution described in the definition “designated educational 
institution” (other than an institution described in subparagraph (a)(ii) thereof), 
that is a program at a post-secondary school level but, in relation to any particu- 
lar student, does not include any such program 
(a) if the student receives, from a person with whom the student is dealing at 
arm’s length, any allowance, benefit, grant or reimbursement for expenses in 
respect of the program other than 
(i) an amount received by the student as or on account of a scholarship, 
fellowship or bursary, or a prize for achievement in a field of endeavour 
ordinarily carried on by the student, 
(ii) a benefit, if any, received by the student by reason of a Joan made to 
the student in accordance with the requirements of the Canada Student 
Loans Act or An Act respecting financial assistance for students of the 
Province of Quebec, or by reason of financial assistance given to the 
student in accordance with the requirements of the Canada Student Fi- 
nancial Assistance Act, or 
(iii) an amount that is received by the student in the year under a pro- 
gram referred to in subparagraph 56(1)(r)(ii) or (iii), a program estab- 
lished under the authority of the Department of Human Resources De- 
velopment Act or a prescribed program, or 
(b) if the program is taken by the student 
(i) during a period in respect of which the student receives income from 
an office or employment, and 
(ii) in connection with, or as part of the duties of, that office or 
employment. 
Subpara. (a)(iii) of “qualifying educational program” in subsec. 118.6(1) added by 
2002, c. 9, s. 36, applicable to 2002 et seq. 
Subpara. (a)(ii) of “qualifying educational program” in subsec. 118.6(1) amended by 
1994, c. 28, s. 28, in force August 1, 1995. The subpara. formerly read: 
(ii)'a benefit, if any, received by the student by reason of a loan made to the 


student in accordance with the requirements of the Canada Student Loans Act or 
An Act respecting financial assistance for students of the Province of Quebec, or 


Selected Cases [subsec. 118.6(1)“qualifying educational program’): 
Castela v.-R., [2005] 3 C.T.C. 2190 (TCC) (Courses toward Master’s degree not em- 
ployment-related). 

Regulations: No prescribed programs yet for para. (Cc). 


Interpretation Bulletins: IT-495R3: Child care expenses. 


“specified educational program” means a program that would be 
a qualifying educational program if the definition “qualifying edu- 
cational program” were read without reference to the words “that 
provides that each student taking the program spend not less than 
10 hours per week on courses or work in the program”. 


History: “Specified educational program” added by 1999, c. 22, subsec. 37(2), appli- 
cable to 1998 er seq. 


(2) Education credit — There may be deducted in computing an 
individual’s tax payable under this Part for a taxation year the 
amount determined by the formula 


AXB 
where 
A is the appropriate percentage for the year; and 
B. is the total of the products obtained when 


(a) $400 is multiplied by the number of months in the year 
during which the individual is enrolled in a qualifying educa- 
tional program as a full-time student at a designated educa- 
tional institution, and 


(b) $120 is multiplied by the number of months in the year 
(other than months described in paragraph (a)), each of 
which is a month during which the individual is enrolled at a 


Income Tax Act, Part I, Division E 


designated educational institution in a specified educational 
program that provides that each student in the program spend 
not less than 12 hours in the month on courses in the 
program, 
if the enrolment is proven by filing with the Minister a certificate in 
prescribed form issued by the designated educational institution and 
containing prescribed information and, in respect of a designated 
educational institution described in subparagraph (a)(ii) of the defi- 
nition “designated educational institution” in subsection (1), the in- 
dividual has attained the age of 16 years before the end of the year 
and is enrolled in the program to obtain skills for, or improve the | 
individual’s skills in, an occupation. 


Proposed Amendment — Textbook tax credit 


(increased education credit) 


Federal budget, Notice of Ways and Means Motion, May 2 006: Textboo. 
( for the 2 ividual who i 


a textbook tax cre 
the year equal to the product obtained when the appropriate percentage for the ye 
multiplied by $65 for each month in the year in which the individual was entitled 
claim the education tax credit as a full-time student, or $20 for each month in the year 
in which the individual was entitled to claim the education tax credit as a part-tim 


Federal budget, Supplementary Infc ry 


taxation years). The textbook tax credit w 
The amount on which the textbook tax credit is calculated Ww 


+h month for which the student qualifies for the { 


Unused textbook tax credit amounts w be added to unusec ica 
credit amounts for the purposes of the carry forward to a future year as well as 
: 0 mmon-law partner, parent, or grandpat 


credit on these amounts ($7, 


2006, she will also qualify for 
month x 8 months x 15.5%. 


measure will apply to the 2006 < 


subsequent tax 


Related Provisions: 118.6(3) — Disabled individuals may be enrolled part-time; 
118.61(2) — Carryforward of unused credits; 118.8 — Transfer of unused credits to 
spouse; 118.9 — Transfers to supporting person; 118.91 — Individual resident in Can- 
ada for part of the year; 118.92 — Ordering of credits; 118.93 — Credits in separate 
returns; 118.94 — Computing tax payable by a non-resident individual; 118.95(a) — 
Application in year individual becomes bankrupt; 146.02 — LLP (loan from RRSP to! 
fund education). | 


History: Paras. (a) and (b) of the description of B in subsec. 118.6(2) amended by; 
2001. c. 17, subsec. 98(2), to substitute “$400” for “$200” in para. (a), and “$120” for 
“$60” in para. (b), applicable to 2001 er seq. 


The closing words in subsec. 118.6(2) amended by the said c. 17, subsec. 98(3), to adc: 
“has attained the age of 16 years before the end of the year and”, applicable to 1999 e 
seq. j 
Subsec. 118.6(2) amended by 1999, c. 22, subsec. 34(3), applicable to 1998 et seq. The 
subsec. formerly read: 


(2) For the purpose of computing the tax payable under this Part by an individual + 


for a taxation year, there may be deducted an amount determined by the formula — 


A x $200 x B 
where 
A is the appropriate percentage for the year, and 


B_ is the number of months in the year during which the individual is enrolled | 
in a qualifying educational program as a full-time student at a designated — 
educational institution, 


if the enrolment is proven by filing with the Minister a certificate in prescribed - 
form issued by the designated educational institution and containing prescribed | 


q 
i} 
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information and, in respect of a designated educational institution described in 
subparagraph (a)(ii) of the definition “designated educational institution” in sub- 
section (1), the student is enrolled in the program to obtain skills for, or improve 
the student’s skills in, an occupation. 


The formula in subsec. 118.6(2) amended by 1998, c. 19, s. 27, applicable to 1997 er 
Seq. except that, for the 1997 taxation year, the reference to “$200” shall be read as a 
reference to “$150”. It formerly read: 


Ax$100 xB 


The formula in subsec. 118.6(2) amended by 1997, c. 25, s. 28, applicable to 1996 et 
seq. It formerly read: 


Ax$80 xB 


The formula in subsec, 118.6(2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
_ 57(1), to substitute “$80” for “$60”, applicable to 1992 et seq. 


The description of B in subsec, 118.6(2) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 93(3), applicable to 1991 et seq. That description formerly read: 


) Bis the number of months in the year during which the individual is a student 
) in full-time attendance at a designated educational institution and enrolled in 
a qualifying educational program at the institution, 


‘Selected Cases [subsec. 118.6(2)]: Cunningham v. R., [2005] 4 C.T.C. 2131 
(TCC) (Connection required between employment and educational program if credit to 
be disallowed). 


LT. Technical News: 13 (employer-paid educational costs). 


Forms: T1238: Equity in education tax credit; T2202: Education amount certificate: 
12202A: Tuition and education amounts certificate. 


(3) Disabled students — In calculating the amount deductible 
under subsection (2) in computing an individual’s tax payable under 
this Part for a taxation year, the reference in that subsection to “full- 
time student” shall be read as “student” if either 


(a) an amount may be deducted under section 118.3 in respect of 
_ the individual for the year; or 


(b) the individual has in the year a mental or physical impair- 
__ ment the effects of which on the individual have been certified 
in writing, to be such that the individual cannot reasonably be 
expected to be enrolled as a full-time student while so impaired, 
by a medical doctor or, where the impairment is 


(1) an impairment of sight, by a medical doctor or an 
optometrist, 


| (i.1) a speech impairment, by a medical doctor or a speech- 
| language pathologist, 


(ii) a hearing impairment, by a medical doctor or an 
audiologist, 


(iii) an impairment with Tespect to the individual’s ability in 
feeding or dressing themself, or in walking, by a medical 
doctor or an occupational therapist, or 


(iv) an impairment with respect to the individual’s ability in 
. perceiving, thinking and remembering, by a medical doctor 

or a psychologist. 
elated Provisions: 64(a)A(ii)(I) — Disability supports deduction for talking text- 
doks; 146.02(1)*full-time student” — Student eligible under 118.6(3) qualifies as full- 
ne student for LLP (loan from RRSP to fund education); 146.1(2)(g.1)()(B) — Dis- 
led student may receive RESP funds when enrolled part-time; Reg. 5700(w) — Med- 
al expense credit for talking textbooks. 


Story: Subpara. 118.6(3)(b)(i.1) added by 2003, c. 15, subsec. 76(1), applicable in 
spect of certifications made after October 17, 2000. 


bpara. 118.6(3)(b)(iii) amended by the said c. 15, subsec. 76(3), applicable to 2003 
Seq. The subpara. formerly read: 


(ili) an impairment with respect to the individual’s ability in feeding and dressing 
themself, or in walking, by a medical doctor or an occupational therapist, or 


bsec. 118.6(3) amended by 1999, c. 22, subsec. 37(4), applicable to certifications 
de 


(a) after February 18, 1997, in the case of a hearing impairment referred to in sub- 
Para. 118.6(3)(b)(ii); and 


 (b) after February 24, 1998, in any other case. 
; 
ee 


ot indexed for inflation. 


S. 118.61(1) 


The subsec. formerly read: 


(3) Application of subsec. (2) to disabled. individuals — In calculating the 
amount deductible under subsection (2) in computing the tax payable under this 
Part for a taxation year by an individual 


(a) in respect of whom an amount may be deducted under section 118.3 for 
the year, or 

(b) who has in the year a mental or physical impairment, if a medical doctor 
or, where the impairment is an impairment of sight, a medical doctor or an 
optometrist, has certified in writing that the effects of the impairment on the 
individual are such that the individual cannot reasonably be expected to be 
enrolled as a full-time student while so impaired, 


the reference in that subsection to “full-time student” shall be read as “student’’. 


Subsec. 118.6(3) added by 1994, c. 7, Sch. VI (1993, c. 24), subsec. 57(2), applicable 
to 1992 et seq. 

Definitions [s. 118.6]: “amount”, “appropriate percentage” — 248(1); “arm’s 
length” — 251(1); “audiologist” — 118.4(2); “Canada” — 255, Interpretation Act 
35(1); “designated educational institution” — 118.6(1); “employment”, “individual” — 
248(1); “Lieutenant Governor in Council” — Interpretation Act 35(1); “medical doc- 
tor” — 118.4(2); “Minister” — 248(1); “month”? — Interpretation Act 35(1); “occupa- 
tional therapist” — 118.4(2); “office”, “person”, “prescribed” — 248(1): “province” — 
Interpretation Act 35(1); “psychologist” — 118.4(2): “qualifying educational pro- 
gram”, “specified educational program” — 118.6(1); “tax payable” — 248(2); “taxa- 
tion year” — 249. “writing” — Interpretation Act 85(1); 

Interpretation Bulletins [S. 118.6]: IT-171R2: Non-resident individuals — compu- 
tation of taxable income earned in Canada and non-refundable tax credits (archived); 
IT-326R3: Returns of deceased persons as “another person”; IT-393R2: Election re tax 
on rents and timber royalties — non-residents; IT-515R2: Education tax credit. 


Information Circulars [S. 118.6]: 92-3: Guidelines for refunds beyond the normal 
three year period, 


118.61 (1) Unused tuition and education tax credits — In 
this section, an individual’s unused tuition and education tax credits 
at the end of a taxation year is the amount determined by. the 
formula 


A+(B-C)-(D+E) 
where 


A is the individual’s unused tuition and education tax credits at the 
end of the preceding taxation year; 


B is the total of all amounts each of which may be deducted under 
section 118.5 or 118.6 in computing the individual’s tax payable 
under this Part for the year; 


C is the lesser of the value of B and the amount that would be the 
individual’s tax payable under this Part for the year if no amount 
were deductible under this Division (other than an amount de- 
ductible under this section and any of sections 118, 118.01, 
118.3 and 118.7); 


D is the amount that the individual may deduct under subsection 
(2) for the year; and 


E is the tuition and education tax credits transferred for the year by 
the individual to the individual’s spouse, common-law partner, 
parent or grandparent. 

Related Provisions: 118.81 — Tuition and education credits transferred; 257 — 

Formula cannot calculate to less than zero; 128(2)(g)(ii) — Effect of bankruptcy on 

unused credits, 

History: The description of C in subsec. 118.61(1) amended by 2006, c. 4, subsec. 

65(1), applicable to 2002 er seq. except that, for taxation years that are after 2001 and 

before 2005, the description of C shall be read without reference to s. 118.01. It for- 

merly read: 
C is the lesser of the value of B and the amount that would be the individual’s 
tax payable under this Part for the year if no amount were deductible under 
any of sections 118.1, 118.2, 118.5, 118.6, 118.62. 118.8, 118.9 and 121; 

The description of C in subsec. | 18.61(1) amended by 2001, c. 17, subsec. 99(1), appli- 

cable to 1999 et seg. That description formerly read: 

C is the lesser of the value of B and the amount that would be the individual’s 
tax payable under this Part for the year if no amount were deductible under 
section 118.5 or 118.6; 

Subsec. 118.61(1) amended by 2000, c. 12, Sch. 2, s. 8, to replace “‘spouse,”with 

“spouse, common-law partner,”, applicable to 2001 et seq., in force July 31, 2000. See 

also the transitional rules reproduced in the History to 248(1)*common-law partner”. 
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S. 118.611) Income Tax Act, 


Subsec. 118.61(1) added by 1998, c. 19, s. 28, applicable to 1997 et seq. 


(2) Deduction of carryforward — For the purpose of computing 
an individual’s tax payable under this Part for a taxation year, there 
may be deducted the lesser of 


(a) the individual’s unused tuition and education tax credits at 


the end of the preceding taxation year, and 


(b) the amount that would be the individual’s tax payable under 
this Part for the year if no amount were deductible under this 
Division (other than an amount deductible under this section and 
any of sections 118, 118.01, 118.3 and 118.7). 
Related Provisions: 118.61(3) — Transitional rule from 2000 to 2001; 118.61(4) — 
Where credit rate changes from year to year; 118.91 — Individual resident in Canada 
for part of the year; 118.92 — Ordering of credits; 128(2)(e), 128(2)(f)(iv) — On bank- 
ruptcy, only trustee can claim carryforward. 
History: Para. 118.61(2)(b) amended by 2006, c. 4, subsec. 65(2), applicable to 2002 
et seq. except that, for taxation years that are after 2001 and before 2005, the para. shall 
be read without reference to s. 118.01. The para. formerly read: 
(b) the amount that would be the individual’s tax payable under this Part for the 
year if no amount were deductible under any of sections 118.1, 118.2, 118.5, 
118.6, 118.62, 118.8, 118.9 and.121. 
Para. 118.61(2)(b) amended by 2001, c. 17, subsec. 99(2), applicable to 1999 et seq. 
That para. formerly read: 
(b) the amount that would be the individual’s tax payable under this Part for the 
year if no amount were deductible under section 118.5 or 118.6 or this section. 


Subsec. 118.61(2) added by 1998, c. 19, s. 28, applicable to 1997 et seq. 


(3) Unused tuition and education tax credits at the end of 
2000 — For the purpose of determining the amount that may be 
deducted under subsection (2) in computing an individual’s tax pay- 
able for a taxation year that begins after 2000, the individual’s un- 
used tuition fee and education tax credits at the end of the indivi- 
dual’s 2000 taxation year is deemed to be '*/i7 of the amount that 
would be the individual’s unused tuition and education tax credits at 
the end of that year if this section were read without reference to 
this subsection. 

History: Subsec. 118.61(3) added by 2001, c. 17, subsec. 99(3), applicable to 2001 er 
seq. 


(4) Change of appropriate percentage — For the purpose of 
determining the amount that may be deducted under subsection (2) 
in computing an individual’s tax payable for a taxation year, in cir- 
cumstances where the appropriate percentage for the taxation year 
is different from the appropriate percentage for the preceding taxa- 
tion year, the individual’s unused tuition fee and education tax 
credit at the end of the preceding taxation year is deemed to be the 
amount determined by the formula 


A/B x C 
where 
A is the appropriate percentage for the current taxation year; 
B is the appropriate percentage for the preceding taxation year; 
and 
is the amount that would be the individual’s unused tuition and 
education tax credits at the end of the preceding taxation year if 
this section were read without reference to this subsection. 


History: Subsec. 118.61(4) added by 2006, c. 4, subsec. 65(3), applicable to 2005 er 
seq. 


C 


Definitions [s. 118.61]: “amount”, “appropriate percentage”, “common-law part- 
ner’ — 248(1); ‘grandparent’ — 252(2)(d); “individual” — 248(1); “parent” — 
252(2)(a); “taxation year” — 249; “tuition and education tax credits transferred” — 
118.81; “unused tuition and education tax credits” — 118.61(1). 


118.62 Credit for interest on student loan — For the purpose 
of computing an individual’s tax payable under this Part for a taxa- 
tion year, there may be deducted the amount determined by the 
formula 


Aoals 


where 
A is the appropriate percentage for the year; and 


Part I, Division E 


B is the total of all amounts (other than any amount paid on ac- 
count of or in satisfaction of a judgement) each of which is an 
amount of interest paid in the year (or in any of the five preced- 
ing taxation years that are after 1997, to the extent that it was not 
included in computing a deduction under this section for any 
other taxation year) by the individual or a person related to the 
individual on a loan made to, or other amount owing by, the 
individual under the Canada Student Loans Act, the Canada Stu- 
dent Financial Assistance Act or a law of a province governing 
the granting of financial assistance to students at the post-secon- 
dary school level. 

Related Provisions: 20(1)(c) — Interest deductible when money borrowed to earn 

income: 118.91 — Individual resident in Canada for part of the year; 118.92 — Order- 

ing of credits; 118.93 — Credits in separate returns; 118.94 — Computing tax payable 
by a non-resident individual, 118.95(a) — Application in year individual becomes 
bankrupt. 

History: S. 118.62 added by 1999, c. 22, s. 38, applicable to 1998 et seq. 

Definitions [s. 118.62]: “amount”, “appropriate percentage” — 248(1); “individual”, 

“person” — 248(1); “province” — Interpretation Act 35(1); “related” — 251(2)-(6); 

“taxation year” — 249. 


118.7 Credit for UI [El] premium and CPP contribution — 
For the purpose of computing the tax payable under this Part by an 
individual for a taxation year, there may be deducted an amount 
determined by the formula 


AXB 
where 
A is the appropriate percentage for the year; and 
Bis the total of 


(a) the total of all amounts each of which is an amount paya- 
ble by the individual as an employee’s premium for the year 
under the Employment Insurance Act, not’ exceeding the 
maximum amount of such premiums payable by the indivi- 
dual for the year under that Act, 


(b) the total of all amounts each of which is an amount paya- 
ble by the individual for the year as an employee’s contribu- 
tion under the Canada Pension Plan or under a provincial 
pension plan defined in section 3 of that Act, not exceeding 
the maximum amount of such contributions payable by the 
individual for the year under the plan, and 


(c) the amount by which 


(i) the total of all amounts each of which is an amount 
payable by the individual in respect of self-employe¢ 
earnings for the year as a contribution under the Canad¢ 
Pension Plan or under a provincial pension plan withir 
the meaning assigned by section 3 of that Act (not ex: 
ceeding the maximum amount of such contributions paya 
ble by the individual for the year under the plan) 


exceeds 


(ii) the amount deductible under paragraph 60(e) in com: 
puting the individual’s income for the year. lef 


_ Proposed Amendment — Quebec Parental Insurane 
7 Plan treated like Employment Insurance 
Dept. of Finance news release 2005-050, July 19, 2005: See under 56(1)(ay 


Related Provisions: 56(1)(a)(iv) — Pension benefits, UI/EI benefits, etc.; 60(e) — 
Deduction for other half of CPP contributions; 117(1) — Tax payable under this Par. 
118.91 — Individual resident in Canada for part of the year; 118.92 — Ordering ¢ 
credits; 118.93 — Credits in separate returns; 118.94 — Tax payable by non-residel 
individual; 118.95(a) — Application in year individual becomes bankrupt. 


History: Para. (c) of the description of B in s. 118.7 amended by 2001, c. 17, s. 101 
applicable to 2001 et seg. Para. (c) formerly read: | 


(c) the total of all amounts each of which is an amount payable by the individual 

in respect of self-employed earnings for the year as a contribution under the 
Canada Pension Plan or under a provincial pension plan as defined in section 3 

of that Act, not exceeding the maximum amount of such contributions payable 

by the individual for the year under the plan. 


Para. 118.7B(a) amended by 1996, c. 23, para. 187(d), to substitute “Employment I 
surance Act” for “Unemployment Insurance Act”, in force June 30, 1996. | 
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Selected Cases [s. 118.7]: Ashby v. Canada, (1996) 1 C.T.C. 2464 (TCC) (Deduc- 
tions made but not remitted differ from case where deductions not made). 
Definitions [s. 118.7]: “amount”, “appropriate percentage”, “employee”, “indivi- 
dual” — 248(1); “tax payable” — 248(2): “taxation year” — 249, 

Interpretation Bulletins: IT-171R2: Non-resident individuals — computation of 
taxable income earned in Canada and non-refundable tax credits (archived); IT-326R3: 
Returns of deceased persons as “another person”; IT-393R2: Election re tax on rents 
and timber royalties — non-residents: IT-516R2: Tuition tax credit; IT-519R2: Medical 
expense and disability tax credits and attendant care expense deduction. 


Information Circulars: 92-3: Guidelines for refunds beyond the normal three year 
period. 


Forms: TI Sched. 8: QPP contributions on self-employment and other earnings. 


118.8 Transfer of unused credits to spouse [or common- 
law partner] — For the purpose of computing the tax payable 
under this Part for a taxation year by an individual who, at any time 
in the year, is a married person or a person who is in a common-law 
partnership (other than an individual who, by reason of a break- 
down of their marriage or common-law partnership, is living sepa- 
‘ate and apart from the individual’s spouse or common-law partner 
it the end of the year and for a period of 90 days commencing in 


he year), there may be deducted an amount determined by the 
ormula 

A+B-C 
where 


\ is the tuition and education tax credits transferred for the year by 
the spouse or common-law partner to the individual; 


3 is the total of all amounts each of which is deductible under sub- 
section 118(2) or (3) or 118.3(1) in computing the spouse’s or 
common-law partner’s tax payable under this Part for the year; 
and 


is the amount, if any, by which 


(a) the amount that would be the spouse’s or common-law 
partner’s tax payable under this Part for the year if no 
amount were deductible under this Division (other than an 
amount deductible under subsection 118(1) because of para- 
graph (c) of the description of B in that subsection or under 
section 118.61 or 118.7) 


exceeds 
(b) the lesser of 


(i) the total of all amounts that may be deducted under 
section 118.5 or'118.6 in computing the spouse’s or com- 
mon-law partner’s tax payable under. this Part for the 
year, and 


(ii) the amount that would be the spouse’s or common- 
law partner’s tax payable under this Part for the year if no 
amount were deductible under this Division (other than an 
amount deductible under section 118, 118.3, 118.61..or 
118.7). 


fated Provisions: 117(1) —Tax payable under this Part; 118,3(2) — Disability 
dit claim for. disabled dependant; 118.3(4) — Additional information requested by 
A; 118.61(2) — Carryforward of unused credits; 118.91 — Individual resident in 
jada for part of the year; 118.92 — Ordering of credits; 118.93 — Credits in sepa- 
* returns; 118.94 Computing tax payable by a non-resident individual: 
3.95(b) — Application in year individual becomes bankrupt; 257 — Formula cannot 
2ulate to less than zero. 


story: The description of A in s, 118.8 amended by 2000, c: 12, Sch. 2, s. 1, to 
lace “spouse” with “spouse or common-law partner’, and the descriptions of B and 
mended by Sch. 2, s. 7, to replace “spouse’s’’with “spouse’s or common-law part- 
'S”, applicable to 2001 et seg., in force July 31, 2000. See also the transitional rules 
‘oduced in the History to 248(1)common-law partner”. 


Opening words of s, 118.8 amended by 2000; c. 12, s. 133, applicable to 2001 et 
, in force July 31, 2000. See also the transitional rules reproduced in the History to 
(1)*common-law partner”. The opening words formerly read: | 


118.8:For the purpose of computing the tax payable under this Part for a taxation 
year by an individual who, at any time in the year, is a married person (other 
than an individual who, by reason of a breakdown of their marriage, is living 


J EA es 


t indexed for inflation. 
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S. 118.81(a) 


separate and apart from the individual’s spouse at the end of the year and for a 
period of 90 days commencing in the year), there may be deducted an amount 
determined by the formula 


Para. (a) of the description of C in . 118.8 amended by 2000, c. 19, s. 26, applicable to 
2000 et seq. The para. formerly read: 


(a) the amount that would be the spouse’s tax payable under this Part for the year 
if no amount were deductible under this. Division (other than an amount dedueti- 
ble under subsection 118(1) because of paragraph (b.1) or (c) of the description 
of B in that subsection or under section 118.61 or 118.7) 


Para. (a) of the description of Cin s. 118.8 amended by 1999, c, 22, s, 39. applicable to 
1998 et seq. Para. (a) formerly read: 


(a) the amount that would be the spouse’s tax payable under this Part for the year 
if no amount were deductible under this Division (other than an amount deducti- 
ble under subsection 118(1) because of paragraph (c) of the description of B in 
that subsection or under section 118.61 or 118.7) 


The descriptions of A and C in s. 118.8 amended by 1998, c. 19, subsecs. 
applicable to 1997 et seg. A and C formerly read: 


29(1), (2), 


A . is the lesser of $850" and the total of all amounts each of which is deductible 
under section 118.5 or 118.6 in computing the spouse’s tax payable under 
this Part for the year; 


C is the spouse’s tax payable under this Part for the year computed before any 
deductions under this Division (other than a deduction under subsection 
118(1) because of paragraph (c) of the description of B in that-subsection or 
under section 118.7), 


The descriptions of A, B and C in s. 118.8 amended by 1997, c. 25, s. 29, applicable to 
1996 et seg. A, B, and C formerly read: 


A is the lesser of $680" and the total of all amounts that the individtal’s 
spouse may deduct under section 118.5 or 118.6 for the year; 


B is’ the total of all amounts each of which is an amount that the individual’s 
spouse may deduct for the year under subsection 118(2) or (3) or 118.3(1): 
and 


C is the amount of the individual’s spouse’s tax payable under this Part for the 
year computed before any deductions under this Division (other than a de= 
duction under subsection 118(1) by reason of paragraph 118(1)(c) or under 
section 118.7). 


The description of A in s. 118.8 amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 58, 
applicable to 1992 et seq. That description formerly read: 


A is the lesser of $600 and the total of all amounts each of which is an amount 
that the individual’s spouse may deduct for the year under section 118.5 or 
118.6; 


Definitions [s. 118.8]: “amount”, “common-law partner”, “common-law _partner- 
ship”, “individual” — 248(1); “tax payable” — 248(2); “taxation year” — 249: “tuition 
and education tax credits transferred” — 118.81. 


Interpretation Bulletins: IT-171R2: Non-resident individuals — computation of 
taxable income earned in Canada and non-refundable tax credits (archived); IT-326R3: 
Returns of deceased persons as “another person”; IT-393R2: Election re tax ‘on rents 
and timber royalties — non-residents; IT-470R: Employees’ fringe benefits: IT-513R: 
Personal tax credits; IT-515R2: Education tax credit; IT-516R2: Tuition tax credit; IT- 
517R: Pension tax credit (archived); IT-519R2: Medical expense and-disability tax 
credits and attendant care expense deduction. 


Forms: T1 Sched. 2: Federal amounts transferred from your spouse or common-law 
partner. 


118.81 Tuition and education tax credits transferred — In 
this subdivision, the tuition and education tax credits transferred for 
a taxation year by a person to an individual is the lesser of 


(a) the amount determined by the formula 
A-B 

where 

A. is the lesser of 


(i) the total of all amounts that may be deducted under 
section 118.5 or 118.6 in computing the person’s tax pay- 
able under this Part for the year, and 


(ii) the amount determined by the formula 
(ena D) 
where 
C is the appropriate percentage for the taxation year, and 


S. 118.81(a) Income Tax Act, 


D_ is $5,000. 


B is the amount that would be the person’s tax payable under 
this Part for the year if no amount were deductible under this 
Division (other than an amount deductible under any of sec- 
tions 118, 118.01, 118.3, 118.61 and 118.7), and 


(b) the amount for the year that the person designates in writing 
for the purpose of section 118.8 or 118.9. 
Related Provisions: 118.61(2) — Carryforward of unused credits; 257 — Formula 
cannot calculate to less than zero. 
History: Subpara. (ii) of the description of A, and the description of B in para. 
118.81(a) amended by 2006, c. 4, subsecs. 66(1), (2), applicable to 2005 et seq. The 
descriptions formerly read: 


(ii) $800", and 


Bis the amount that would be the person’s tax payable under this Part for the 
year if no amount were deductible under this Division (other than an amount 
deductible under section 118, 118.3, 118.61 or 118.7), and 


Subpara. (ii) of the description of A in s. 118.81 amended by 2001, c. 17, s. 101, to 
substitute “$800” for “$850”, applicable to 2001 et seq. 


5. 118.81 added by 1998, c. 19, subsec. 30(1), applicable to 1997 et seq. 
Definitions [s. 118.81]: “amount”, “appropriate percentage”, “individual”, “per- 
son” — 248(1); “tax payable” — 248(2); “taxation year” — 249; “writing” — Inter- 
pretation Act 35(1). 


118.9 Transfer to parent or grandparent — Where for a taxa- 
tion year a parent or grandparent of an individual (other than an 
individual in respect of whom the individual’s spouse or common- 
law partner deducts an amount under section 118 or 118.8 for the 
year) is the only person designated in writing by the individual for 
the year for the purpose of this section, there may be deducted in 
computing the tax payable under this Part for the year by the parent 
or grandparent, as the case may be, the tuition and education tax 
credits transferred for the year by the individual to the parent or 
grandparent, as the case may be. 

History [s. 118.9]: S. 118.9 amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable tc 2001 er seq., in force July Bir 
2000. See also the transitional rules reproduced in the History to 248(1)‘common-law 
partner”. 

S. 118.9 amended by 1998, c. 19, subsec. 30(1), applicable to 1997 et seq. It formerly 
read: 


118.9 (1) Transfers to supporting person — Where the parent or grandparent 
of an individual (other than an individual in respect of whom the individual’s 
spouse deducts an amount under section 118 or 118.8 for the year) files with the 
Minister for a taxation year a prescribed form containing prescribed information, 
there may be deducted in computing the tax payable by the parent or grandpar- 
ent, as the case may be, under this Part for the year an amount determined by the 


formula 
A-B 
where 
A is the lesser of $850" and the total of all amounts each of which is deductible 


under section 118.5 or 118.6 in computing the individual's tax payable under 
this Part for the year; and 


is the amount of the individual’s tax payable under this Part for the year 
computed before any deductions under this Division (other than sections 
118, 118.3 and 118.7). 


(2) Only one claim per student — Where in computing his or her tax payable 
under this Part for a taxation year a parent or grandparent of an individual has 
deducted an amount under section 118 in respect of the individual, that parent or 
grandparent, as the case may be, is the only person entitled to deduct an amount 
for the year under subsection (1) in respect of the individual and in any other 
case only such one of the parents and grandparents of the individual as is desig- 
nated for the year in writing by the individual is entitled to make such a deduc- 
tion for the year. 


The description of A in subsec. 118.9(1) amended by 1997, c. 25, s. 30, applicable to 
1996 et seg. The description of A formerly read: 


A is the lesser of $680" and the total of all amounts that the individual may 
deduct under section 118.5 or 118.6 for the year; and 


mm 


“Not indexed for inflation. 


Part I, Division E 


The description of A in subsec. 118.9(1) amended by 1994, c. 7, Sch. VIII (1993, ¢. 
24), s. 59, applicable to 1992 et seq. That description formerly read: 


A is the lesser of 


(a) $600, and 
(b) the total of all amounts each of which is an amount that the indivi- 
dual may deduct under section 118.6 for the year or an amount that the 
individual would have been entitled to deduct under subsection 118.5(1) 
for the year if the reference in paragraph 118.5(1)(a) to “the amount of 
any fees for the individual’s tuition paid in respect of the year to the 
educational institution” were read as a reference to “that portion of the 
individual’s fees paid in respect of the year that may reasonably be con- 
sidered to have been paid in respect of a qualifying educational program 
of an educational institution described in subparagraph (a)(i) of the defi- 
nition “designated educational institution” in subsection 118.6(1)”; and 
The description of A in subsec. 118.9(1) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
s. 94, applicable to fees relating to periods after June 1990. That description formerly 
read: 
A is the lesser of $600 and the total of all amounts each of which is an amount 
the individual may deduct for the year under section 118.5 or 118.6; and 
Definitions [s. 118.9]: “amount”, “common-law partner” — 248(1); “grandpar- 
ent” — 252(2)(d); “individual”, “Minister” — 248(1); “parent” — 252(2)(a); “pre- 
scribed” — 248(1); “tax payable” — 248(2); “taxation year” — 249; “tuition and edu- 
cation tax credits transferred” — 118.81; “writing” — Interpretation Act 35(1). 
Interpretation Bulletins [s. 118.9]: IT-171R2: Non-resident individuals — compu- 
tation of taxable income earned in Canada and non-refundable tax credits (archived); 
IT-326R3: Returns of deceased persons as “another person”; IT-393R2: Election re tax 
on rents and timber royalties — non-residents; IT-470R: Employees’ fringe benefits; 
IT-515R2: Education tax credit; IT-516R2: Tuition tax credit. 


118.91 Part-year residents — Notwithstanding sections 118 to 
118.9, where an individual is resident in Canada throughout part of 
a taxation year and throughout another part of the year is non-resi- 
dent, for the purpose of computing the individual’s tax payable 
under this Part for the year, 


(a) the amount deductible for the year under each such provision 
in respect of the part of the year that is not included in the period 
or periods referred to in paragraph (b) shall be computed as 
though such part were the whole taxation year; and 


(b) the individual shall be allowed only 


(i) such of the deductions permitted under subsection 118(3 
and sections 118.01, 118.1, 118.2, 118.5, 118.6, 118.62 anc 
118.7 as can reasonably be considered wholly applicable, anc 


(ii) such part of the deductions permitted under sections 118 
(other than subsection 118(3)), 118.3, 118.8 and 118.9 as cat 
reasonably be considered applicable 


to the period or periods in the year throughout which the indivi 
dual is resident in Canada, computed as though that period o 
those periods were the whole taxation year, 


except that the amount deductible for the year by the individua 
under each such provision shall not exceed the amount that woul: 
have been deductible under that provision had the individual bee) 
resident in Canada throughout the year. 
Related Provisions: 114 — Individual resident in Canada during only part of yea 
117(1) — Tax payable under.this Part; 217(¢) — Election respecting certain payment 
History: Subpara. 118.91(b)(i) amended by adding “118.01,” before “118.1, by 2001 
c. 4, s. 67, applicable to 2005 et seq. 
Subpara. 118.91(b)(i) amended by 1999, c. 22, s. 40, applicable to 1998 et seq. TI 
subpara. formerly read: 
(i) such of the deductions permitted under subsection 118(3) and sections 118.1, 
118.2, 118.5, 118.6 and 118.7 as can reasonably be considered wholly applica- 
ble, and 
The opening words of s. 118.91 and the closing words of para. (b) substituted by 199 
c. 21, subsecs. 55(1), (2), applicable to 1992 et seg., except that a taxpayer may ele 
that the amendment not apply to the taxpayer’s 1992 taxation year by notifying t 
Minister of National Revenue in writing before the end of December 1994. The subs. 
tuted portions formerly read: 


118.91 Notwithstanding the provisions of sections 118 to 118.9, where an indivi- 
dual is resident in Canada throughout part of a taxation year and throughout, 
some other part of the year is not resident in Canada, is not employed in Canada 
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and is not carrying on business in Canada, for the 
individual’s tax payable under this Part for the year, 


purpose of computing the 


to the period or periods in the year throughout which the individual is resident in 
Canada, is employed in Canada or is carrying on business in Canada, computed 
as though the period or periods were the whole taxation year, 


S. 118.91 substituted by 1994, ¢. 7, Sch. II (1991, c. 49), s. 95, applicable to 1988 er 
seq. S. 118.91 formerly read: 


118.91 Individual resident in Canada for part of the year — Notwithstanding 
sections 118 to 118.9, where an individual is resident in Canada during part of a 
taxation year and during some other part of the year is not resident in Canada, is 
not employed in Canada and is not carrying on business in Canada, unless all or 
substantially all of the individual’s income for the year is included in computing 
the individual’s taxable income for the year, no amounts may be deducted under 
those sections for the purpose of computing the individual’s tax payable under 
this Part for the year except the total of 


(a) the deductions permitted under sections 118.1, 118.2, 118.5, 118.6 and 
118.7 to taxpayers resident in Canada throughout the year for the purpose of 
computing tax payable under this Part for the year that may reasonably be 
considered wholly applicable to the individual for the period or periods in 
the year throughout which the individual is resident in Canada, employed in 
Canada or carrying on business in Canada; and 
(b) such part of the deductions permitted under sections 118, 118.3, 118.8 
and 118.9 to taxpayers resident in Canada throughout the year for the pur- 
pose of computing tax payable under this Part for the year as may reasonably 
be considered applicable to the individual for the period or periods referred 
to in paragraph (a). 

Jefinitions [s. 118.91]: “amount” — 248(1); “Canada” — 255: “carrying on busi- 

less” — 253; “employed”, “individual”, “non-resident” — 248(1); “resident in Can- 

ida” — 250; “tax payable” — 248(2): “taxation year” — 249; “taxpayer” — 248(1). 


118.92 Ordering of credits — In computing an individual’s tax 
yayable under this Part, the following provisions shall be applied in 
he following order: subsections 118(1) and (2), section 118.7, sub- 
ection 118(3) and sections 118 Oe I18-355 118618 Se 8) 6: 
18.9, 118.8, 118.2, 118.1, 118.62 and 121. 


telated Provisions: 117(1) — Tax payable under this Part. 


listory: S. 118.92 amended to add “118.01,” before “118.3”, by 2006, c. 4, s. 68. 
pplicable to 2005 et seg. 


- 118.92 amended by 1999, c. 22, s. 41, applicable to 1998 et seg. It formerly read: 


118.92 In computing an individual’s tax payable under this Part, the following 
provisions shall be applied in the following order: subsections 118(1) and (2); 
section 118.7, subsection 118(3) and sections 118.3, 118.61, 118.5, 118.6, 118.9, 
118.8, 118.2, 118.1 and 121. 


118.92 amended by 1998, c. 19, s. 31, applicable to 1997 er seg. It formerly read: 
118.92 In computing the tax payable under this Part by an individual the follow- 
ing provisions shall be applied in the following order: subsections 118(1) and 


(2), section 118.7, subsection 118(3) and sections 118.3, 118.5, 118.6, 118.9, 
118.8, 118.2, 118.1 and 121. 


afinitions [s. 118.92]: “individual” — 248(1); “tax payable” — 248(2). 


terpretation Bulletins: IT-523: Order of 
lividual’s taxable income and tax payable. 


provisions applicable in computing an 


8.93 Credits in separate returns — Where a separate return 
income with respect to a taxpayer is filed under subsection 70(2), 
14(23) or 150(4) for a particular period and another return of in- 
me under this Part with respect to the taxpayer is filed for a pe- 
'd ending in the calendar year in which the particular period ends, 
tthe purpose of computing the tax payable under this Part by the 
(payer in those returns, the total of all deductions claimed in all 
se returns under any of subsection 118(3) and sections 118.01 to 
8.7 and 118.9 shall not exceed the total that could be deducted 
der those provisions for the year with respect to the taxpayer if no 
arate returns were filed under subsections 70(2), 104(23) and 
9(4). 

ated Provisions: 114.2 — Deductions in separate returns; 117(1) — Tax payable 
er this Part. 


tory: S. 118.93 amended to substitute “118.01 to | 18.7” for “118.1 to 118.7”, by 
5, ¢. 4, s, 68, applicable to 2005 et seg. 


initions [s. 118.93]: “calendar year” — Interpretation Act 37(1)(a): “tax- 


©’ — 248(1). 
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Interpretation Bulletins: 1T-326R3: Returns of deceased persons as “another per- 
son”; IT-513R: Personal tax credits: IT-S17R: Pension tax credit (archived). 


118.94 Tax payable by non-resident (credits restricted) — 
Sections 118, 118.01 and 118.2, subsections 118.3(2) and (3) and 
sections 118.6, 118.8 and 118.9 do not apply for the purpose of 
computing the tax payable under this Part for a taxation year by an 
individual who at no time in the year is resident in Canada unless 
all or substantially all of the individual’s income for the year is in- 
cluded in computing the individual’s taxable income earned in Can- 
ada for the year. 

Related Provisions: 117(1) — Tax payable under this Part; 217 — Election respect- 
ing certain payments. 

History: S. 118.94 amended to add ~, 118.01” after “118”, by 2006, c. 4, s. 68, appli- 
cable to 2005 et seq. 


S. 118.94 substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 96, applicable to 1988 et 
seq. S. 118.94 formerly read: 


118.94 Computing tax payable by a non-resident individual — Sections 118 
and 118.2, subsections 118.3(2) and (3) and sections 118.5 to 118.9 do not apply 
for the purpose of computing the tax payable under this Part for a taxation year 
by an individual who at no time in the year is resident in Canada, except that, 
where all or substantially all of the individual’s income for the year is included 
in computing the individual’s taxable income eared in Canada for the year, for 
the purpose of computing the individual’s tax payable under this Part for the year 
there may be deducted the amounts that would have been deductible under those 
provisions for the purpose of computing the individual’s tax payable under this 
Part for the year had the individual been resident in Canada throughout the year. 
Definitions [s. 118.94]: “amount” — 248(1); “individual” — 248(1); “resident in 
Canada” — 250; “tax payable” — 248(2); “taxable income” — 2(2), 248(1); “taxable 
income earned in Canada” — 115(1), 248(1); “taxation year’ — 249, 
Interpretation Bulletins: IT-171R2: Non-resident individuals — computation of 
taxable income earned in Canada and non-refundable tax credits (archived): IT-513R: 
Personal tax credits. 


118.95 Credits in year of bankruptcy — Notwithstanding sec- 
tions 118 to 118.9, for the purpose of computing an individual’s tax 
payable under this Part for a taxation year that ends in a calendar 
year in which the individual becomes bankrupt, the individual shall 
be allowed only 


(a) such of the deductions as the individual is entitled to under 
subsection 118(3) and sections 118.01, 118.1, 118.2, 118.5, 
118.6, 118.62 and 118.7 as can reasonably be considered wholly 
applicable to the taxation year, and 


(b) such part of the deductions as the individual is entitled to 
under sections 118 (other than subsection 118(3)), 118.3, 118.8 
and 118.9 as can reasonably be considered applicable to the tax- 
ation year, 


except that the total of the amounts so deductible for all taxation 
years of the individual in the calendar year under any of those pro- 
visions shall not exceed the amount that would have been deducti- 
ble under that provision in respect of the calendar year if the indivi- 
dual had not become bankrupt. 

Related Provisions [s. 118.95]: 122.5(7) — Parallel rule for GST credit; 
122.61(3.1) — Parallel rule for Child Tax Benefit; 128(2)(e)(iii) — Credits allowed on 
return by trustee. 

History: Para. 118.95(a) amended to add “1 18.01,” before “118.1”, by 2006, c. 4, s. 
69, applicable to 2005 et seg. 

Para. 118.95(a) amended by 1999, c, 22, s. 42. applicable to 1998 et seq. It formerly 
read: 


(a) such of the deductions as the individual is entitled to under subsection 118(3) 
and sections 118.1, 118.2, 118.5, 118.6 and 118.7 as can reasonably be consid- 
ered wholly applicable to the taxation year, and 


S. 118.95 added by 1998, c. 19, s. 136, applicable to bankruptcies that occur after April 
26, 1995. 

Definitions [s. 118.95]: “bankrupt” — 248(1); “calendar year” — Interpretation Act 
37(1)(a); “individual” — 248(1): “taxation year” — 249, 

Interpretation Bulletins [s. 118.95]: IT-513R: Personal tax credits. 


119. Former resident — credit for tax paid — If at any partic- 
ular time an individual was deemed by subsection 128.1(4) to have 
disposed of a capital property that was a taxable Canadian property 
of the individual throughout the period that began at the particular 
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time and that ends at the first time, after the particular time, at 
which the individual disposes of the property, there may be de- 
ducted in computing the individual’s tax payable under this Part for 
the taxation year that includes the particular time the lesser of 


(a) that proportion of the individual’s tax for the year otherwise 
payable under this Part (within the meaning assigned by para- 
graph (a) of the definition “tax for the year otherwise payable 
under this Part” in subsection 126(7)) that 


(i) the individual’s taxable capital gain from the disposition 
of the property at the particular time 


is of 
(ii) the amount determined under paragraph 114(a) in respect 
of the individual for the year, and 


(b) that proportion of the individual’s tax payable under Part 
XIII in respect of dividends received during the period by the 
individual in respect of the property and amounts deemed under 
Part XIII to have been paid during the period to the individual as 
dividends from corporations resident in Canada, to the extent 
that the amounts can reasonably be considered to relate to the 
property, that 


(i) the amount by which the individual’s loss from the dispo- 
sition of the property at the end of the period is reduced by 
subsection 40(3.7) 


is of 
(ii) the total amount of those dividends. 

Proposed Amendment — Interaction of s. 119 and 
Alternative Minimum Tax 
Letter from Dept. of Finance, September 9, 2004. S 
Dear [xxx] _ 
I am responding to your letter dated March 3, 2004 to Mr. Lawrence Purdy of this 
Division regarding the interaction of the income tax rules relating to the determination 
of alternative minimum tax (‘AMT”), and the ability of an individual to claim a credit 

under section 119 of the Income Tax Act (the “Act”). | : 
As you know, the purpose behind section 119 is to alleviate a situation where a tax- 
payer would be subject to taxation both on a gain arising as a result of the section 128.1 


deemed disposition of shares held by the taxpayer on emigration from Canada, and on 
any subsequent dividends the taxpayer received on these shares and in respect of which 
Part XIII tax was withheld. Although the Act does not allow the taxpayer who has 
received dividends to claim a capital loss on the subsequent disposition of these shares, 
the payment of Part XIII tax can be scen as a substitute for the Part I tax paid on the 
gain. Section 119 therefore allows a credit to offset the potential double taxation. The 
credit is limited to the lesser of two amounts: that portion of the Part XIlf tax paid that 
the denied loss is of the dividends received; and the amount of tax liability resulting 
from the deemed gain on the taxpayer's departure from Canada. | . 


In your letter you describe a situation in which your client is being reassessed for the 
client’s year of departure due to the client claiming a section 119 credit. My under- 
standing of your client’s situation is as follows. When your c migrated from Can- 
ada your client incurred a tax liability because of the deemed disposition of assets 
owned by your client, which included shares. Subsequent to departure your client re- 
ceived dividends on these shares, for which Part XIII withholding tax was paid. Upon 
disposition of the shares, any loss that may have resulted was not available to your 
client due to the stop loss rules contained in subsection 40(3.7). However, your client 
did claim a section 119 credit and requested that the credit be applied against the tax 
liability arising on the gain on the shares that was triggered in the year of emigration. 
You advise that the Canada Revenue Agency (CRA) has since notified your client that 
the client’s emigration year tax return is now being reassessed to apply : MT. This is 
because the section 119 credit as applied to that year has reduced your client’s tax 
payable for the year to a level at which AMT applies. In your view, this negates the 
purpose of the section 119 credit, as your client is faced with double taxation, since part 
of the AMT represents tax on the gain from the deemed disposition on departure. You 
request that we recommend an amendment to the Act, so as to allow your client the 
ability to claim a full section 119 credit without this claim causing the AMT rules to 
apply. — 

Again as I am sure you know, the purpose to the AMT tules is fo ensure that individual 
taxpayers who have significant income pay at least a minimum amount of tax in any 
particular year. These rules generally speaking recalculate a taxpayer’s tax payable by 
redetermining the taxpayer’s income for the year. Essentially the taxpayer adds back to 
their income what are generally known as “preferences” or deductions that the taxpayer 
is entitled to. If the amount of AMT determined is greater than the amount of regular 
Part I tax payable then the taxpayer is liable for the AMT amount. eae 


The interaction between AMT, regular Part I tax ‘and section 119 credits is complex. 
And it seems to me that there are two potential situations when a difficulty could result. 


Income Tax Act, Part I, Division E 


The first situation is one in which the taxpayer was assessed AMT for the year of 
departure, and subsequently attempts to claim asection 119 credit for that year. It is my 
understanding that the CRA has advised you that the current rules would not allow tl 
taxpayer in this situation to claim such a credit. Although the purpose of AMT is 
ensure an individual pays a minimum amount of tax, I agree with you that, in policy 
terms, a taxpayer should not be restricted from claiming a section 119 credit merely 
because the taxpayer was subject to AMT. To do so could result in the potential for 
double taxation that section 119 is designed to avoid. , 


The second situation in which a difficulty could arise is the situation your cli 
pears to be facing. In this sec 1d instance, the taxpayer was assessed regular Part ; 
for the year of departure. In claiming a section 119 credit for that year, the taxpayer is 
then reassessed because the section 119 credit reduces the regular Part I tax payable to. 
an amount below the tax payable under the AMT rules. The taxpayer is then assessed 
the higher AMT tax payable for that year. In this situation too, I see no reaso policy 
terms why a taxpayer should be made subject to AMT simply because th r 
claimed a section 119 credit. _ - ae 


This being the case. I am prepared to recommend an amendment to the Income Tax 


so that a taxpayer that has paid AMT for the taxpayer year of emigration is not barred 
from claiming a section 119 credit. In addition, I am willing to recommend an amend- 
ment that would prevent a taxpayer from being reassessed and subjected to AMT for 
the year of departure from Canada due solely to the application of a section 119 cr 
to that year. oo _ oo 


it 


I note in your letter that you request this amendment be retroactive to the effective d 
for the application of section 119, which was to dispositions that occurred after Dece 
ber 23, | 998 for individuals that departed Canada after October 1, 1996. We do | 


normally recommend that changes such as this be made on such a markedly retroa 
basis, since both taxpayers and the Government need to be able to rely at any particular 
time on the law as it exists at that time. Exceptionally, however, we do recomme 
linking a relieving change to the transaction or circumstance that makes the Gove 
ment aware of the need for the change. In this case, it is our understanding that this 
situation applies to your client’s 2002 taxation year and therefore we are willing to 
recommend that this change apply to an individual’s 2002 and subsequent taxatt 
years. _ - 


I cannot offer any assurance that either the Minister of Finance or Parliament will agre 
with the recommendation that we intend to make in this regard. Nonetheless, I h 
that this statement of our position is helpful. Thank you for bringing this issue | 
attention. — oe 
Yours sincerely, 

Brian Emewein — 

Director, Tax Legislation Division, Tax Policy Branch 


Letter from Dept. of Finance, December 7, 2004: - 
Dear [xxx] 


I am responding to your letter dated October 1, 2004 regarding the effective d 
proposed amendments concerning the determination of alternative minimum 
(AMT) and the ability of an individual to claim a credit under section 119 of the Jn: 
come Tax Act (the “Act’). Section 119 allows for a tax credit to alleviate the overlap 0 
tax resulting from a subsection 128.1(4) deemed disposition of a capital property 
the Part XIII tax on dividends that reduce the taxpayer's loss on that property. 


As you know, I have indicated that I am prepared to recommend an amendment to th 
Act so that a taxpayer who has paid AMT for the year of emigration is not barred fron 
claiming a section 119 credit. In addition, I have indicated that I am prepared to recom 
mend an amendment that would prevent a taxpayer from being reassessed and sub 
jected to AMT for the year of departure from Canada due solely to the application 
section 119 credit to that year. I proposed that these amendments. apply to, an in 
dual’s 2002 and subsequent taxation years. 4 


In your letter you request that the proposed amendments have effect from 1997 in 
to provide relief to the individual on whose behalf you contacted us. Following fut 
review of the policy considerations behind these proposed amendments, I believe ther 
is justification for a retroactive application date that corresponds with the ince tion ¢ 
the section 119 credit. Therefore, | am prepared to recommend. that the propo : 
amendments affect dispositions after December 23, 1998 by individuals who ceased t 


° 


be resident in Canada after October 1, 1996. Fr 
As | am sure you know, | cannot offer any assurance that either the Minister of Hi 


ot Parliament will agree. with the recommendation that we intend to make in 
gard. Nonetheless. I hope that this statement of our position is helpful. 


Yours sincerely, 


| Brian Emewetn 9 : ‘ Lo 
Director, Tax Legislation Division, Tax Policy Branch _ 


Related Provisions: 126(2.21)— Foreign tax credit for former residet 
128.1(6)(b)(iii) — Effect of election by returning former resident; 128.3 — Shares a 
quired on rollover deemed to be same shares for s. 119; 152(6)(c.1) — Minister 1 
quired to reassess past year to allow additional deduction; 161(7)(a)(), 164(5)(a.1)- 
Effect of carryback of loss. 


History: S. 119 added by 2001, c. 17, subsec. 102(2), applicable to dispositions afl 
December 23, 1998 by individuals who cease to be resident in Canada after October 
1996. 
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Subdivision a— Computation of Tax: Individuals 


Definitions [s. 119]: “amount” — 248(1): “capital property” — 54, 248(1); “corpo- 
ration” — 248(1), Interpretation Act 35(1); “dividend”, “individual”, “property”? — 
248(1); “resident in Canada” — 250: “taxable Canadian property” — 248(1): “taxable 
capital gain” — 38(a), 248(1); “taxation year” — 249: “trust” — 104(1), 248(1), (3). 


History [former s. 119]: Former s. 119 repealed by 2001, c. 17, subsec. 102(1), 


applicable to 1995 ef seq. It formerly read: 


119. (1) Averaging for farmers and fishermen [obsolete] — Where an indivi- 
dual’s chief source of income has been farming or fishing for a taxation year (in 
this section referred to as the “year of averaging”) and the 4 immediately preced- 
ing years for which the individual has filed returns of income as required by this 
Part (in this section referred to as the “preceding years”), if the individual, on or 
before the day on or before which the individual was required to file a return of 
the individual’s income for the year of averaging, or on or before the day on or 
before which the individual would have been required to file such a return if any 
tax had been payable by the individual for the year of averaging, files with the 
Minister an election in prescribed form, the tax payable under this Part for the 
year of averaging is an amount determined by the following rules: 


(a) ascertain the amount, if any, remaining after deducting from the income 
for each year of the averaging period (which, in this section, means the year 
of averaging and the preceding years) all.deductions permitted for that year 
by Division C, except the deductions permitted by section 110.4 of this Act 
or section 109 of the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, or any amount in respect of a loss for the 3 years immediately 
following the year of averaging or any amount in respect of a loss deducted 
under this paragraph from income for a preceding taxation year in the aver- 
aging period, 

(b) determine the amount (in this section referred to as the “average gross 
income”) equal to '/s of the amount by which 


(i) the total of the amounts determined under paragraph (a) for the years 
in the averaging period, 


exceeds 


(ii) the total of the amounts that would be deductible in respect of the 
losses for the taxation years in the averaging period in computing the 
taxable income for the year immediately following the year of averaging 
if the individual’s income from the same business for that year were the 
total of the amounts determined under paragraph (a) for the years in the 
averaging period, 
(c) determine the amount (in this section referred to as the “average net in- 
come’’) for each year in the averaging period equal to the average gross in- 
come minus the deductions permitted for that year by section 109 of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, 


(d) determine the amount (in this section referred to as the “average tax”) for 
each year in the averaging period equal to the tax that would be payable 
under this Part for the year if the taxable income for the year were the aver- 
age net income for the year and no amount were deductible under subsection 
127(5) for the year, 


(e) determine the amount, if any, by which 
(i) the total of the average taxes as determined under paragraph (d) 
exceeds 


(ii) the total of all amounts each of which is an amount deducted under 
subsection 127(5) in computing the tax payable for the preceding years 
other than any amount deemed by subsection 127.1(3) to have been so 
deducted, 


(f) where 


(i) the total of all amounts each of which is the amount deemed by sub- 
section 120(2) to have been paid on account of tax under this Part fora 
preceding year in the averaging period, 


exceeds 


(ii) the amount that would be determined under subparagraph (ji) if the 
taxable income for each preceding year were the average net income for 
that year, 


add to the amount, if any, determined under paragraph (e) the amount of that 
excess, 


(g) where paragraph (f) does not apply, deduct from the amount, if any, de- 
termined under paragraph (e) the amount, if any, by which 


(i) the amount determined under subparagraph (f)(ii) 
exceeds 
(ii) the amount determined under subparagraph (f)(i), and 


(h) deduct from the amount resulting from the application of paragraph (f) or 
(g), as the case may be, the total of the taxes payable under this Part for the 
preceding years computed without reference to section 120.2, 


nd the remainder, if any, obtained under paragraph (h) is the tax payable under 
us Part for the year of averaging and no further deduction may be made there- 
‘om under any other provision of this Part except subsection 127(5). 
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(2) Refunds — Where this section is applicable to the computation of an indiviz 
dual’s tax for a taxation year, the amount, if any, by which the total of 


(a) the total of taxes payable under this Part for the preceding years, and 
(b) the amount, if any, by which 

(i) the amount determined under subparagraph (1)(f)(ii) 
exceeds 

(ii) the amount determined under subparagraph (1)(f)(i) 

exceeds the total of 

(c) the amount, if any, determined under paragraph (1)(e), and 
(d) the amount, if any, by which 

(1) the amount determined under subparagraph (1)(f)(i) 
exceeds 

(ii) the amount determined under subparagraph (1)(f)(ii) 


shall be deemed to be an Overpayment made when the notice of assessment for 
the year of averaging was mailed. 


(3) Assessment — The provisions of this Part relating to the assessment of tax, 
interest and penalties apply with such modifications as the circumstances require 
to an assessment whereby, for the purposes of this section, it is determined by 
the Minister that no tax is payable under this Part for the year of averaging or 
that an overpayment has been made as described in subsection (2). 


(4) Where subsec, (1) election null — An election under subsection (1) is a 
nullity unless the earliest of the “preceding years” ended before 1988 and is one 
of the 6 years immediately preceding the year of averaging. 


(5) Revocation of election — An election filed under subsection (1) may be 
revoked by the individual 


(a) at any time before the Minister has first assessed the individual’s tax for 
the year of averaging; or 


(b) during the 30 day period immediately following any assessment by the 
Minister of the individual’s tax for the year of averaging. 


(6) Limitation as to election — No election may be filed under this section by a 
taxpayer for a taxation year if 


(a) the averaging period resulting from the election would include a year that 
was included in an averaging period resulting from a previous election by 
the taxpayer under this section that has not been revoked under subsection 
(5); or 


(b) an amount has been added or deducted under section 110.4 in computing 
the taxable income of the taxpayer for the year or any other year of the aver- 
aging period. 
(7) Rents or trust income from farming or fishing — For the purposes of sub- 
section (1), 


(a) rents dependent on the lessee’s gross production in the course of farming 
or fishing, and 


(b) income from a trust or estate to the extent that it can reasonably be re- 
garded as having been derived from farming or fishing, 


shall be deemed to be income from farming or fishing. 


(8) Losses — Any amount in respect of a loss deducted in making a calculation 
under paragraph (1)(a) and any amount in respect of a loss described in subpara- 
graph (1)(b)(ii) shall, for the purpose of computing taxable income for taxation 
years following the year of averaging, be deemed to have been deducted in re- 
spect of that loss in computing taxable income for a taxation year preceding the 
year for which the loss was determined. 


(9) Investment tax credit — Where this section is applicable to the computation 
of an individual’s tax payable for a taxation year, the amount, if any, by which 


(a) the amount described in subparagraph (1)(e)(ii) 
exceeds 
(b) the amount described in subparagraph (1)(e)(i) 


shall be added in computing the individual’s investment tax credit at the end of 
that year, and paragraph 12(1)(t) and subsections 13(7.1) and 53(2) shall not ap- 
ply to any amount deducted under subsection 127(5) for that year, or any subse- 
quent taxation year, that may reasonably be attributed to the amount added under 
this subsection. 


(10) Idem — Notwithstanding the definition “investment tax credit” in subsec- 
tion 127(9), where a taxpayer has filed an election under subsection (1) for a year 
of averaging, in computing the taxpayer’s investment tax credit at the end of any 
of the preceding years, there shall not be included any amount in respect of pro- 
perty acquired, or an expenditure made, in or after the year of averaging. 


Selected Cases [former subsec. 119(1)]: /srael v. R., [1979] C.T.C. 468 (FCTD) 
(Company to which taxpayer transferred farming business held not to have income 
from farming in the year; income averaging not permitted); Wilfley v. R., [1974] C.T.C. 
510 (FCTD) (Income averaging permitted to incorporator of company to operate farm): 
Kuhl et al. v. R., [1973] C.T.C. 846 (FCTD) (Income averaging permitted to incorpora- 
tors of company to operate farm where incorporators working for company as indepen- 
dent contractors). 


S. 120(1) Income Tax Act, 


120. (1) Income not earned in a province — There shall be 
added to the tax otherwise payable under this Part by an individual 
for a taxation year the amount that bears the same relation to 48% 
of the tax otherwise payable under this Part by the individual for the 
year that 


(a) the individual’s income for the year, other than the indivi- 
dual’s income earned in the year in a province, 


bears to 


(b) the individual’s income for the year. 


Related Provisions: 117(1) — Tax payable under this Part; 120(3) — “Income for 
the year” defined; 120(4) — Income earned in the year in a province. 
History: The opening words of subsec. 120(1) amended by 2001, c. 17, subsec. 
103(1), applicable to 2000 et seg. That portion formerly read: 
(1) There shall be added to the tax otherwise payable under this Part by an indi- 
vidual for a taxation year an amount that bears the same relation to 52% of the 
tax otherwise payable under this Part by the individual for the year that 
Selected Cases [subsec. 120(1)]: Gardner v. R., [2000] AG MEn2 5319 @CC); 
aff'd [2002] 1 C.T.C. 302 (FCA) (Matters of Ontario tax to be decided by Ontario 
courts). 
interpretation Bulletins: [T-393R2: Election re tax on rents and timber royalties — 
non-residents: IT-434R: Rental of real property by individual. 


(2) Amount deemed paid in prescribed manner [Quebec 
abatement] — Each individual is deemed to have paid, in pre- 
scribed manner and on prescribed dates, on account of the indivi- 
dual’s tax under this Part for a taxation year an amount that bears 
the same relation to 3% of the tax otherwise payable under this Part 
by the individual for the year that 


(a) the individual’s income earned in the year in a province that, 
on January 1, 1973, was a province providing schooling al- 
lowances within the meaning of the Youth Allowances Act, chap- 
ter Y-1 of the Revised Statutes of Canada, 1970, 
bears to 
(b) the individual’s income for the year. 
Related Provisions: 117(1) —Tax payable under this Part; 120(3) — “Income for 
the year” defined; 152(1)(b) — Determination of amount on assessment, 
152(4.2)(d) — Redetermination at taxpayer’s request; 160.1 — Where excess refunded. 
Federal-Provincial Fiscal Arrangements ... Act: S, 27 of the Federal-Provin- 
cial Fiscal Arrangements and Federal Post-Secondary Education and Health Contri- 
butions Act, R.S.C. 1985, c. F-8, provides an additional 13.5% credit for residents of 
Quebec. 
Selected Cases [subsec. 120(2)]: Hollinger v. R., [1974] C.T.C. 693 (FCA) 


(Amounts received by passive partner in U.S. business constituted income from busi- 
ness; no provincial abatement). 


Regulations: 6401 (prescribed date is December 31 of each year). 


Remission Orders: Income Earned in Quebec Income Tax Remission Order, EC 
1989-1204 (reduction in withholdings for certain income related to Quebec). 


(2.1) [Repealed] 


History: Subsec. 120(2.1) repealed by 2001, c. 17, subsec. 103(2), applicable to 1996 
et seg. Subsec. 120(2.1) formerly read: 


(2.1) Idem — Where section 119 is applicable to the computation of an indivi- 
dual’s tax for a taxation year (referred to in that section as the “year of averag- 
ing”), notwithstanding subsection (2), the amount deemed by that subsection to 
have been paid on account of the individual’s tax under this Part for the year 
shall be equal to the amount that would be determined under that subsection if 
the reference therein to “the tax otherwise payable under this Part by the indivi- 
dual for the year’ were read as a reference to “the amount that would be the tax 
otherwise payable under this Part by the individual if the individual’s taxable 
income for the year were the individual’s average net income (within the mean- 
ing of paragraph 119(1)(c)) for the year”. 


(2.2) Amount deemed paid [First Nations tax] — An indivi- 
dual is deemed to have paid on the last day of a taxation year, on 
account of the individual’s tax under this Part for the year, an 
amount equal to the individual’s income tax payable for the year to 
an Aboriginal government pursuant to a law of that government 
made in accordance with a tax sharing agreement between that gov- 
ernment and the Government of Canada. 

Related Provisions: 81(1)(a) — Deduction for amounts exempted under Indian Act; 
152(1)(b) — Determination of amount on assessment, 152(4.2)(d) — Redetermination 
at taxpayer’s request; 156.1(1)“net tax owing”(b)B, E, F, 156.1(1.3) — First Nations 


Part I, Division E 


tax counted for instalment purposes; 239(5) — 120(2.2) to be ignored in determining 
whether offence committed. 

History: Subsec. 120(2.2) added by 2000, c. 19, subsec. 27(1), applicable to 1999 et | 
seq. | 
(3) Definition of “the individual’s income for the year” — 
For the purpose of this section, “the individual’s income for the - 
year” means 


(a) if section 114 applies to the individual in respect of the year, 
the amount determined under paragraph 114(a) in respect of the } 
individual for the year; | 


(b) if the individual was non-resident throughout the year, the 
individual’s taxable income earned in Canada for the year deter- | 
mined without reference to paragraphs 115(1)(d) to (f); and 


(c) in the case of an individual who is a specified individual in 
relation to the year, the individual’s income for the year com- 
puted without reference to paragraph 20(1)(ww). 


History: Paras. 120(3)(a) and (b) amended by 2001, c. 17, subsec. 103(3), applicable 
to 1998 et seq., except that, for taxation years that end before 2000, the paras. shall be 
read as follows: 


(a) if section 114 applies to the individual in respect of the year, the amount 
determined under paragraph 114(a) in respect of the individual for the year; and 


(b) if the individual was non-resident throughout the year, the individual’s taxa- 
ble income earned in Canada for the year determined without reference to 
paragraphs 115(1)(d) to (f). 


The paras. formerly read: 


(a) in the case of an individual to whom section 114 applies who was resident in 
Canada during part of the year and during some other part of the year was not _ 
resident in Canada, the amount that would be determined under that section to be 
the individual’s taxable income for the year if that section were read without 
reference to the words following paragraph 114(b); | 


(b) in the case of an individual to whom section 115 applies who was not resi- 
dent in Canada at any time in the taxation year, the amount that would be deter- 
mined under Division D to be the individual’s taxable income for the year if 
subsection 115(1) were read without reference to the words following paragraph 
115(1)(c); and 


The opening words of subsec. 120(3) amended, para. 120(3)(c) added, by 2000, c. 19. 
subsecs. 27(2), (3), applicable to 2000 et seq. The opening words formerly read: 


(3) Definition of “the individual's income for the year’ — In subsections (1) , 
and (2), “the individual’s income for the year” means | 


(3.1) [Repealed under former Act] 
(4) Definitions — In this section, 


“income earned in the year in a province” means amounts deter: 
mined under rules prescribed for the purpose by regulations mad« 
on the recommendation of the Minister of Finance; 

Regulations: 2600-2607 (rules determining income earned in the year in a province) 


Interpretation Bulletins: IT-221R3: Determination of an individual’s residence sta’ 
tus; IT-434R: Rental of real property by individual. 


“province [para. 120(4)(b)]” — [Repealed under former Act] 


“tax otherwise payable under this Part’ by an individual for 
taxation year means the total of 


(a) the greater of 


(i) the individual’s minimum amount for the year determine 
under section 127.51, and 


(ii) the amount that, but for this section, would be the indiv: 
dual’s tax payable under this Part for the year if this Pa 
were read without reference to 


(A) section 119, subsection 120.4(2) and sections 12( 
127, 127.4 and 127.41, and 


(B) where the individual is a specified individual in reli 
tion to the year, section 121 in its application to dividenc 
included in computing the individual’s split income fv 
the year, and 


(b) where the individual is a specified individual in relation | 
the year, the amount, if any, by which 


(i) 29% of the individual’s split income for the year 
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exceeds 


(ii) the total of all amounts each of which is an amount that 
may be deducted under section 121 and that can reasonably 
be considered to be in respect of a dividend included in com- 
puting the individual’s split income for the year. 

| Related Provisions: 117(1) — Tax payable under this Part. 


_ History: Cl. (a)(ii)(A) of the definition “tax otherwise payable under this Part” in sub- 
, sec. 120(4), amended by 2001, c. 17, subsec. 103(4), to add “section 119,”, applicable 
| to 1996 et seg. except that, in its application to taxation years that end before 2000 [see 
| para. (b) history below], subsec. (3) of the amending legislation shall be read as 
| follows: 


| (3) Paragraph (b) of the definition “tax otherwise payable under this Part” in 
subsection 120(4) of the Act is replaced by the following: 


(b) the amount that, but for this section and subsection 117(6), would be 
the tax payable under this Part by the individual for the year if this Part 
were read without reference to any of sections 119, 126, 127 and 127.4. 


The definition “tax otherwise payable under this Part” in subsec. 120(4) amended by 
| 2000, c. 19, subsec. 27(3), applicable to 2000 er seg. It formerly read: 


“tax otherwise payable under this Part” by an individual for a taxation year 
means the greater of 


(a) the amount, if any, by which the total of 


(i) the individual’s minimum amount for the year determined under sec- 
| tion 127.51, and 


} (ii) any amount required under subsection 120.1(2) to be added to the 
tax payable by the individual for the year under this Part, 


exceeds any amount that may be deducted under subsection 120.1(1) from 
the tax payable by the individual for the year under this Part, and 


(b) the amount that, but for this section and subsection 117(6), would be the 
tax payable under this Part by the individual for the year if this Part were 
j read without reference to any of sections 126, 127 and 127.4. 


Para. (b) of the definition “tax otherwise payable under this Part” in subsec. 120(4) 
amended by 1999, c. 22, s. 43, applicable to 1998 et seq. 


(b) the amount that, but for this section and subsection 117(6), would be the tax 
payable under this Part by the individual for the year if the individual were not 


' entitled to any deduction under any of sections 126, 127, 127.2 and 127.4. 


delected Cases [s. 120]: Lemaire vy. Canada, [1995] 1 C.T.C. 2844 (TCC) (Tax 
Vourt cannot grant relief from provincial taxation or order refund of provincial taxes 
educted at source). 


efinitions [s. 120]: “amount” — 248(1); “Canada” — 255; “income earned in the 
ear in a province” — 120(4); “income for the year” — 120(3); “individual” — 248(1 2 
‘ninimum amount” — 127.51: “prescribed”, “non-resident” — 248(1); “province” — 
erpretation Act 35(1); “regulation” — 248(1): “resident in Canada” — 250; “speci- 
ed individual”, “split income” — 120.4(1), 248(1); “tax otherwise payable’? — 
20(4); “tax payable” — 248(2): “taxable income” — 2(2), 248(1): “taxation year” — 
\#9; “taxpayer”? — 248(1). 


T. Application Rules [S. 120]: 40(1), (2): 49(3). 


204 [Repealed] 


istory [120.1]: S. 120.1 repealed by 2000, c. 19, s. 28, applicable to 1998 er seq. It 
tmerly read: 


120.1 (1) Forward averaging credit — There may be deducted from the 
amount that would, but for this section, be the tax otherwise payable under this 
Part (other than the tax payable with respect to a return of income referred to in 
Subsection 110.4(5)) by an individual for a taxation year an amount equal to the 
product obtained when 


(a) the amount specified in the individual’s election for the year under sub- 

section 110.4(2) and, where the individual’s legal representative has filed on 
the individual’s behalf an election under subsection (2) for the year, the indi- 
vidual’s accumulated averaging amount at the end of the year 


_ is multiplied by 
(b) the percentage referred to in paragraph 117(2)(c). 


(2) Year of death — Where an individual dies in a taxation year before 1998 
(and is resident in Canada at the time of death) and the individual’s legal repre- 
sentative files with the individual’s return of income (other than a return of in- 
come referred to in subsection 110.4(S)) for the year an election in prescribed 
, form on or before the day on or before which the return is required to be filed, 
_ there shall be added to the amount that would, but for this section, be the indivi- 
* dual’s tax payable for the year under this Part with respect to the return of in- 
come an amount equal to the amount, if any, by which 


fl (a) the total of the taxes that would have been payable by the individual 
: under this Part for the three immediately preceding taxation years if the indi- 
vidual’s taxable income otherwise determined for each of those years were 
increased by 1/3 of the individual’s accumulated averaging amount at the end 
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of the year in which the individual died and if this Part were read without 
reference to sections 119 to 127.3 


exceeds 


‘(b) the total of the taxes that would have been payable by the individual 
under this Part for the three immediately preceding taxation years if this Part 
were read without reference to sections 119 to 127.3. 


(3) Deduction and additions — Each amount deducted or added under subsec- 
tion (1) or (2) in computing the tax payable under this Part by an individual for a 
taxation year shall, notwithstanding those subsections. be equal to the total of 


(a) the amount that would, but for this subsection, be determined for the year 
under subsection (1) or (2), as the case may. be, and 


(b) an amount equal to that Proportion of 52% of the amount referred to in 
paragraph (a) that 
(i) the individual’s income for the year, other than the individual’s in- 
come earned in the year in a province, 
is of 
(ii) the individual’s income for the year. 


(4) Presumption — Where the amount deductible by an individual under sub- 
section (1) exceeds the amount that would, but for that subsection, be the indivi- 
dual’s tax otherwise payable under this Part for the year, the excess shall be 
deemed to be an amount paid by the individual, on the day the individual was 
required to file the election under subsection 110.4(2), on account of the indivi- 
dual’s tax for the year under this Part. 


(5) Reduction — Notwithstanding subsection (4), the amount of the excess re- 
ferred to in that subsection shall be reduced by an amount equal to that propor- 
tion of 16.5% of the amount of the excess that 


(a) the individual’s income earned in the year in a province that, on January 
1, 1973, was a province providing schooling allowances (within the meaning 
of the Youth Allowances Act, chapter Y-1 of the Revised Statutes of Canada, 
1970) 

is of 
(b) the individual’s income for the year. 


(6) Individual not resident — Where an individual was not resident in Canada 
throughout the taxation years referred to in paragraph (2)(b), the amount deter- 
mined under that paragraph shall be equal to the amount that would have been so 
determined if the individual had been resident in Canada throughout those years 
and the individual’s incomes for those years had been from sources in Canada. 
(7) Application — This section does not apply to an individual described in sub- 
section (6) unless the individual’s legal representatives have, on or before the 
day on or before which they were required to file the individual’s return of in- 
come under this Part for the taxation year in which the individual died (or would 
have been required to file such a return had tax been payable by the individual 
under this Part for the year), filed a return of the individual’s income for each of 
the three taxation years referred to in paragraph (2)(b) in the same form and 
containing the same information as the return that the individual, or legal repre- 
sentatives, would have been required to file under this Part if the individual had 
been resident in Canada throughout each of those three years and if tax had been 
payable by the individual under this Part for each of those three years. 
(8) Amount required to be included — Where an amount is required by virtue 
of this section to be included in computing the individual’s tax otherwise payable 
under this Part for a taxation year, the references in subsection 120(1) and sec- 
tion 121 of this Act and subsection 120(3.1) of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, to “the tax otherwise payable under this 
Part” shall be read as references to “the amount that would, but for section 120.1, 
be the tax otherwise payable under this Part”. 

That portion of para. 120.1(3)(b) preceding subpara. (i) amended by 1994, c. 7, Sch. I 

(1991, c. 49), s. 97, to substitute “52%” for “47%”, applicable to 1989 et seq. except 

that for the 1989 taxation year “52%” shall be read as “49.5%”. 

Selected Cases [s. 120.1]: Miller v. MNR, [1990] 2 C.T.C. 4 (FCTD); rey’d [1993] 

1 C.T.C. 269 (FCA) (Amendment of election permitted: subsequent to filing). 


120.2 (1) Minimum tax carry-over — There may be deducted 
from the amount that, but for this section, section 120 and subsec- 
tion 120.4(2), would be an individual’s tax payable under this Part 
for a particular taxation year such amount as the individual claims 
not exceeding the lesser of 


(a) the portion of the total of the individual’s additional taxes 
determined under subsection (3) for the 7 taxation years imme- 
diately preceding the particular year that was not deducted in 
computing the individual’s tax payable under this Part for a tax- 
ation year preceding the particular year, and 


(b) the amount, if any, by which 


(i) the amount that, but for this section, section 120 and sub- 
section 120.4(2), would be the individual’s tax payable under 


S. 120.2(1)(b)@ 


this Part for the particular year if the individual were not en- 
titled to any deduction under any of sections 126, 127 and 
127.4 


exceeds 
(ii) the individual’s minimum amount for the particular year 
determined under section 127.51. 
(2) [Repealed under former Act] 


(3) Additional tax determined — For the purposes of subsec- 
tion (1), additional tax of an individual for a taxation year is the 
amount, if any, by which 


(a) the individual’s minimum amount for the year determined 
under section 127.51 


exceeds the total of 


(b) the amount that, but for section 120 and subsection 120.4(2), 
would be the individual’s tax payable under this Part for the year 
if the individual were not entitled to any deduction under any of 
sections 126, 127 and 127.4, and 


Application: The July 18, 2005 draft legislation 
amend para. 120.2(3)(b) to read as above, applicable to 2000 er seq. 
Technical Notes: Section 120.2 allows an individual to apply additional taxes. 
imposed for a given year under the minimum tax in section 127.5, against the indivi- _ 
dual’s ordinary Part 1 tax liability for following years. Paragraph 120.2(3)(b) is _ 
amended to remove the reference in that paragraph to subsection 120.4(2). This 
amendment ensures that an individual’s additional tax in respect of the minimum tax 
does not include the special 29% tax imposed under s ction 120.4 on certain passive 
income of minors. — — 


(c) that proportion of the amount, if any, by which 


(i) the individual’s special foreign tax credit for the year de- 
termined under section 127.54 


exceeds 


(ii) the total of all amounts deductible under section 126 from 
the individual’s tax for the year 


that 


(iii) the amount of the individual’s foreign taxes for the year 
within the meaning assigned by subsection 127.54(1) 


is of 
(iv) the amount that would be the individual’s foreign taxes 
for the year within the meaning assigned by subsection 


127.54(1) if the definition “foreign taxes” in that subsection 
were read without reference to “*/; of”. 


Related Provisions: 117(1) — Tax payable under this Part. 


(4) Where subsec. (1) does not apply — Subsection (1) does 
not apply in respect of an individual’s return of income filed under 
subsection 70(2), paragraph 104(23)(d) or 128(2)(f) or subsection 
150(4). 
History: Subsec. 120.2(4) amended by 2001, c. 17, s. 104, applicable to 1996 er seq. 
Subsec. 120.2(4) formerly read: 

(4) Subsection (1) does not apply in respect of 


(a) an individual’s return of income filed under subsection 70(2), paragraph 
104(23)(d) or 128(2)(f) or subsection 150(4); or 


(b) a taxation year of an individual in respect of which the individual has 
made an election under section 119. 


The opening words of subsec. 120.2(1), subpara. 120.2(1)(b)(i) and para. 120.2(3)(b) 
amended by 2000, c. 19, subsecs. 29(1)—(3), applicable to 2000 et seq. The opening 
words, the subpara. and para. formerly read: 


(1) There may be deducted from the amount that, but for this section and sec- 

tions 120 and 120.1, would be the tax payable under this Part by an individual 
for a particular taxation year such amount as the individual may claim not ex- 
ceeding the lesser of 


Income Tax Act, Part I, Division E 


(i) the amount that, but for this section, subsection 117(6), sections 120 and 
120.1, would be the individual’s tax payable under this Part for the particular 
year if the individual were not entitled to any deduction under any of sections 
126, 127 and 127.2 to 127.4 


(b) the amount that, but for subsection 117(6) and sections 120 and 120.1, would 
be the tax payable by the individual under this Part for the year if the individual 
were not entitled to any deduction under any of sections 126, 127 and 127.2 to 
127.4, and 
Para. 120.2(4)(a) amended by 1998, c. 19, s. 137, applicable to taxation years that be- — 
gin after April 26, 1995. Para. 120.2(4)(a) formerly read: 
(a) a return of income of an individual filed under subsection 70(2), paragraph 
104(23)(d) or 128(2)(e) or subsection 150(4); or 
Selected Cases [s. 120.2]: Netupsky v. Canada, [1995] | C.7.C. 2321 (fee) 
(Alternative minimum tax not unconstitutional). 
Definitions [s. 120.2]: “amount”, “individual” — 248(1); “minimum amount” — 
127.51; “tax payable” —'248(2); “taxation year” — 249. 


120.3 CPP/QPP disability [or other] benefits for previous 
years — There shall be added in computing an individual’s tax 
payable under this Part for a particular taxation year the total of all 
amounts each of which is the amount, if any, by which 


(a) the amount that would have been the tax payable under this | 
Part by the individual for a preceding taxation year if that por- 
tion of any amount not included in computing the individual’s | 
income for the particular year because of subsection 56(8) and 
that relates to the preceding year had been included in comput- | 
ing the individual’s income for the preceding year | 


exceeds 


(b) the tax payable under this Part by the individual for the pre- 
ceding year. 
Related Provisions: 120.31 — Lump-sum payment averaging. 
History: S. 120.3 added by 1994, c. 7, Sch. II (1991, ¢. 49), s. 98, applicable to 1990 et 
seq. 
Definitions [s. 120.3]: “amount”, “individual” — 248(1); “tax payable” — 248(2); 
“taxation year” — 249. 


120.31 Lump-sum payments [averaging] — (1) Defini-. 
tions — The definitions in subsection 110.2(1) apply in this 
section. 


(2) Addition to tax payable — There shall be added in comput- 
ing an individual’s tax payable under this Part for a particular taxa- 
tion year the total of all amounts each of which is the amount, if 
any, by which | 
(a) the individual’s notional tax payable for an eligible taxation 
year to which a specified portion of a qualifying amount Te- 
ceived by the individual relates and in respect of which ar 
amount is deducted under section 110.2 in computing the indivi 
dual’s taxable income for the particular year | 


exceeds | 


(b) the individual’s tax payable under this Part for the eligible 
taxation year. 
Forms: T1198: Statement of qualifying retroactive lump-sum payment. 


(3) Notional tax payable — For the purpose of subsection (2), al. 
individual’s notional tax payable for an eligible taxation year, cal 
culated for the purpose of computing the individual’s tax payabl: 
under this Part for a taxation year (in this subsection referred to a 
“the year of receipt”) in which the individual received a qualifyin 
amount, is the total of 
(a) the amount, if any, by which 
(i) the amount that would be the individual’s tax payabl 
under this Part for the eligible taxation year if the total of a 
amounts, each of which is the specified portion, in relation t 
the eligible taxation year, of a qualifying amount received b- 
the individual before the end of the year of receipt, were a¢ 
ded in computing the individual’s taxable income for the el 
gible taxation year 
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exceeds 


(ii) the total of all amounts each of which is an amount, in 
respect of a qualifying amount received by the individual 
before the year of receipt, that was included because of this 
paragraph in computing the individual’s notional tax payable 
under this Part for the eligible taxation year, and 


(b) where the eligible taxation year ended before the taxation 
year preceding the year of receipt, an amount equal to the 
amount that would be calculated as interest payable on the 
amount determined under paragraph (a) if it were so calculated 
Proposed Amendment — 120.31(3)( ing 
aes 1 as words. 
(b) if the eligible taxation 


‘ides for the calculation o Of 
of the tax is equal to the total of the addi- _ 
each relevant taxation year if the p tion of the 
that preceding year were added to the individual’s 


taxes that would be pa 
)-sum payment that relat 
le income for that year. 


tional amount of interest (using the rate of interest on tax re 
the relevant period) is added to the additional tax to take into acc 
n of the tax on the lump-sum payment should refl 
would have been payable had the payment been 
but also the fact that this additional tax was not 


amendment to paragraph 120.3 13)) clarifies that : 
alculated on the amount of the additional tax for i 
ind not on the whole tax payable for that year. 


(i) for the period that began on May 1 of the year following 
the eligible taxation year and that ended immediately before 
the year of receipt, and 


(ii) at the prescribed rate that is applicable for the purpose of 
subsection 164(3) with respect to the period. 
Regulations: 4301(b) (prescribed rate of interest). 
History: S. 120.31 added by 2000, c. 19, s. 30, applicable to 1995 er seq. and, notwith- 
tanding subsecs. 152(4) to (5), any assessment of an individual’s tax payable under the 
ct for any taxation year that ended before 1999 shall be made as is necessary to take 
ito account the application of s. 120.31. 


Nefinitions [s. 120.31]: “amount” — 248(1); “eligible taxation year” — 110.2(1), 
'20.31(1): “individual” — 248(1); “notional _ tax payable” — 120.31(3); “pre- 
tibed” — 248(1): “qualifying amount”, “specified portion” — 110.2(1), 120.31(1); 
axable income” — 248(1): “taxation year” — 249; “year of receipt” — 120.31(3). 


20.4 Tax on split income [Kiddie tax] — (1) Definitions — 
he definitions in this subsection apply in this section. 


excluded amount”, in respect of an individual for a taxation year, 
‘cans an amount that is the income from a property acquired by or 
wr the benefit of the individual as a consequence of the death of 
_ (a) a parent of the individual: or 

_ (b) any person, if the individual is 

(i) enrolled as a full-time student during the year at a post- 


secondary educational institution (as defined in subsection 
146.1(1)), or 


(ii) an individual in respect of whom an amount may be de- 
ducted under section 118.3 in computing a taxpayer’s tax 
payable under this Part for the year. 

lated Provisions: 248(8) — Occurrences as a consequence of death, 


ecified individual”, in relation to a taxation year, means an in- 
'idual who 


(a) had not attained the age of 17 years before the year; 
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(b) at no time in the year was non-resident; and 


(c) has a parent who is resident in Canada at any time in the 
year. 


Related Provisions: 248(1)“specified individual” — Definition applies to entire 
Act. 


“split income”, of a specified individual for a taxation year, means 
the total of all amounts (other than excluded amounts) each of 
which is 


(a) an amount required to be included in computing the indivi- 
dual’s income for the year 


(i) in respect of taxable dividends received by the individual 
in respect of shares of the capital stock of a corporation 
(other than shares of a class listed on a prescribed stock ex- 
change or shares of the capital stock of a mutual fund corpo- 
ration), or 


(1i) because of the application of section 15 in respect of the 
Ownership by any person of shares of the capital stock of a 
Corporation (other than shares of a class listed on a pre- 
scribed stock exchange), 


(b) a:portion of an amount included becausé of the application of 
paragraph 96(1)(f) in computing the individual’s income for the 
year, to the extent that the portion 


(i) is not included in an. amount described in paragraph (a), 
and 


(ii) can reasonably be considered to be income derived from 
the provision of goods or services by a partnership or trust to 
or in support of a business carried on by 


Proposed Amendm 20.4(1)“split 
— income”(b)(ii igwords: 
be income derived 


(ii) can reasonably be 
from the provision of prope y OF services by a partnership 
ness carried on by 


Or trust to, or in support of, a bu 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
114(1), will amend the opening words of subpara. (b)(ii) of the definition “split in- 


lotes: The expression “split income” describes the type of income to 

sure applies, ss OOS apoio bs tery 

ings, split income of an individual includes all amounts (other than — 

ts) required to be included in the individual’s income in respect of — 
: st income if the source of the income is the provision of goods or — 

services by the partnership Or trust to, or in support of, a business carried on by 


* a person who is related to the individual, 


_ * & cotporation of which a person who is related to the individual is a specified 
_ shareholder, or CC rrr~—“—i—O—OO—OC—~OC~S~S~S~—=—“‘“‘Cs—OsC ft 


* a professional corporation of which a person related to the individual is a 
“shareholder. —rr—”r—OsCS  . wea 


The phrase “goods or services” in the English ion of subparagraph (b)(ii) and 
clause (c)(ii)(C) in the definition “split incom ced by the phrase “property 
or services”. This ensures that the split income rules will apply to income from pro-. 
perty, such as rental income. This change applies in computing the split income of a 
specified individual for taxation years that begin after December 20, 2002, other than 
in computing an amount included in that income that is from a trust or partnership for 
a fiscal period or taxation year of the trust or partnership that began before December 
21, 2002. Also see the commentary to subsection 160(1.2), which is amended conse- 
quential to this amendment. » ee ; : 


(A) a person who is related to the individual at any. time 
in the year, 


(B) a corporation of which a person who is related to the 
individual is a specified shareholder at any time in the 
year, or 


(C) a professional corporation of which a person related 
to the individual is a shareholder at any time in the year, 
or 
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(c) a portion of an amount included because of the application of 
subsection 104(13) or 105(2) in respect of a trust (other than a 
mutual fund trust) in computing the individual’s income for the 
year, to the extent that the portion 


(i) is not included in an amount described in paragraph (a), 
and 
(ii) can reasonably be considered 


(A) to be in respect of taxable dividends received in re- 
spect of shares of the capital stock of a corporation (other 
than shares of a class listed on a prescribed stock ex- 
change or shares of the capital stock of a mutual fund 
corporation), 


(B) to arise because of the application of section 15 in 
respect of the ownership by any person of shares of the 
capital stock of a corporation (other than shares of a class 
listed on a prescribed stock exchange), or 

(C) to be income derived from the provision of goods or 
services by a partnership or trust to or in support of a bus- 
iness carried on by 


_ Proposed Amendment — 120.4(1)“split — 
-income’(c){ii)(C) opening words 

-(C) to be income derived from the provision of property 
-_ or services by a partnership or trust to, or in support of, 


a business carried on by 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
114(2), will amend the opening words of cl. (c)Gi(C). of the definition “split i 


in subsec. 120.4(1) to read as above, applicable in computing split income of a speci- 
fied individual for taxation years that begin after December 20, 2002, other than in 


computing an amount included in that income that is from a trust or partnership for a 


taxation year or fiscal period of the trust or partnership that began before December — 
21, 2002. _ 
Technical Notes: See under 120.4(1 


) “split income’) Gi) opening words above. 
(I) a person who is related to the individual at any time 
in the year, 

(II) a corporation of which a person who is related to 
the individual is a specified shareholder at any time in 


the year, or 


(III) a professional corporation of which a person re- 
lated to the individual is a shareholder at any time in 
the year. 
Related Provisions: 20(1)(ww) — Split income deducted from income for regular 
tax purposes; 56(5), 74.4(2)(g), 74.5(13) — Attribution rules do not apply to split in- 
come; 108(5) — Split income paid out by trust to beneficiary retains its characteristics; 
120.4(2) — Tax on split income; 248(1)*split income” — Definition applies to entire 
Act, 
Forms: T1206: Tax on split income. 


(2) Tax on split income — There shall be added to a specified 
individual’s tax payable under this Part for a taxation year 29% of 
the individual’s split income for the year. 

Related Provisions: 20(1)(ww) — Split income deducted from income for regular 
tax purposes; 120.2(1), 120.2(1)(b)(j) — No AMT carryover allowed against split-in- 
come tax: 120.4(3) — Minimum amount of income-splitting tax; 127.5 — Alternative 
minimum tax cannot be less than split-income tax; 160(1.2) — Parent jointly liable 
with child for tax. 

Forms: T1206: Tax on split income. 


(3) Tax payable by a specified individual — Notwithstanding 
any other provision of this Act, where an individual is a specified 
individual in relation to a taxation year, the individual’s tax payable 
under this Part for the year shall not be less than the amount by 
which 


(a) the amount added under subsection (2) to the individual’s tax 
payable under this Part for the year 


exceeds 
(b) the total of all amounts each of which is an amount that 


(i) may be deducted under section 121 or 126 in computing 
the individual’s tax payable under this Part for the year, and 


Income Tax Act, Part I, Division E 
{ 


(ii) can reasonably be considered to be in respect of an | 

amount included in computing the individual’s split income 

for the year. : 
History: S. 120.4 added by 2000, c. 19, s. 30, applicable to 2000 er seq. 
Definitions [s. 120.4]: “amount”, “business” — 248(1); “consequence of the | 
death” — 248(8); “‘corporation” — 248(1), Interpretation Act 35(1); “excluded } 
amount” — 120.4(1); “individual” — 248(1); “mutual fund corporation” — 131(8), | 
248(1); “mutual fund trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) 
{draft], 248(1); “non-resident” — 248(1); “parent” — 252(2)(a); “person” — 248(1); | 
“post-secondary educational institution” — 146.1(1); “prescribed” — 248(1); “pre- | 
scribed stock exchange” — 248(29), Reg. 3200, 3201; “professional corporation”, | 
“property” — 248(1); “related” — 251(2)-(6); “resident in Canada” — 250; “share”, | 
“shareholder” — 248(1); “specified individual” — 120.4(1), 248(1); “specified share- 
holder” — 248(1); “split income” — 120.4(1), 248(1); “taxable dividend” — 89(1), | 
248(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3). , 


t 
121. Deduction for taxable dividends [dividend tax) 
credit] — There may be deducted from the tax otherwise payable | 
under this Part by an individual for a taxation year */; of any amount 
that is required by paragraph 82(1)(b) to be included in computing, 
the individual’s income for the year. | 


_ Proposed Amendment — 1 21 


. Deduction for taxa 


— _82(1)(b)Gi) to be inc 
come for the year; and / 
(b) '/is of the amount, if any, 
82(1)(b)Gi) to be included in computing the indi 
come for the year. a —ri—“—OO—Ss(Ss—smh 
Application: The June 29, 2006 draft legislation, s. 6, will amend s. 121 to rea 
above, applicable to dividends paid after 2005. : : 


Technical Notes: Section 121 is a key component of the integration 
dividends received by individuals from taxable Canadian corporations. In b 
terms, an amount (often referred to as the “gross-up”) equal to '/s of a taxable 
dend received by an individual shareholder is included in income under existing par 
agraph 82(1)(b). Existing section 121 provides a corresponding deduction from 
payable by the individual (often referred to as the “dividend tax credit”) equal to 7 
the gross-up.  - 


Section 121 is amended by introducing a new dividend tax credit of ''/is of the gr 
up in respect of eligible dividends (see commentary on the new definition “eli, 
dividend” in subsection 89(1)). This new dividend tax credit corresponds to the 
gross-up included in income under amended subsection 82(1) in respect of eli 
dividends (see commentary on subsection 82(1)). In general terms, the new. 
and dividend tax credit are intended to integrate earnings subject to the genera 
porate rate in section 123. _ _ 
The existing 7/ dividend tax credit is preserved in new paragraph 121(a), and is: 
puted by reference to the 25% gross-up included in computing income under subp 
agraph 82(1)(b)(i). The new dividend tax credit in respect of eligible dividen 
contained in new paragraph 121(b), and is computed by reference to the 45% 
up included in computing income under subparagraph 82(1)(b)GD. _ 


Federal budget, Notice of Ways and Means Motion and Supplement 
Information, May 2, 2006: See under 82(1)(b). en 


Related Provisions: 82(2) — Dividends deemed received by taxpayer; 117(1)- 
Tax payable under this Part; 118.92 — Ordering of credits. 

Definitions [s. 121]: “amount”, “individual” — 248(1); “taxation year’ — 249. 
1.T. Application Rules: 40(1), (2). 

Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident 
Canada; IT-295R4: Taxable dividends received after 1987 by spouse, IT-379R: Ei 
ployees profit sharing plans — allocations to beneficiaries; IT-524: Trusts — flo 
through of taxable dividends to a beneficiary after 1987. 

122. (1) Tax payable by inter vivos trust — Notwithstandu, 
section 117, the tax payable under this Part by an iter vivos tt, 
on its amount taxable for a taxation year shall be 29% of its amou_ 
taxable for the year. 
Related Provisions: 104(2) — Multiple trusts can be considered as one, to prev) 
multiplication of low rate of tax for testamentary trusts, 122(2) — Exception. 


Selected Cases [subsec. 122(1)]: Robinson (Trustee of) v. R., {1998] 1 CRC# 


(FCA) (Limited partner nevertheless carries on the business of the partnership). 


866 


Interpretation Bulletins: IT-83R3: Non-profit or 
from property. 


(1.1) Deductions [personal credits] not permitted [to 
trust] — No deduction may be made under section 118 in comput- 
ing the tax payable by.a trust for a taxation year. 
‘Interpretation Bulletins: IT-83R3: Non-profit org 

from property; IT-406R2: Tax payable by an inter vivos trust. 


(2) Where subsec. 


‘Subsection (1) is not applicable for a taxation year of an inter vivos 
trust other than a mutual fund trust if the trust 


| ee 


(2) Where subsec. (1) does not apply — Subsection (1) does 
not apply for a taxation year of an inter vivos trust that is not a - 
‘mutual fund trust and that i = 
Application: The July 18, 2005 draft legislation (Part 1 —- NRTs and FIEs), subsec, 
30(1). will amend the opening words of subsec. 122(2), applicable to trust taxation 
years that begin after 2002. — — S 
fechnical Notes: Subsection 122(1) provides that, instead of graduated income tax 
sates, inter vivos trusts are generally subject to top marginal rates of income tax on 
heir undistributed income. Subsection 122(2) which does not apply to mutual fund 
‘tusts, permits graduated incor c rate 
yefore June 18, 1971. One of the conditions for an inter vivos trust continuing to 
Jualify for graduated income tax rates is that it not receive any gifts after June 18, 


} 
| 


\ 


| 


_ Where 


vated Provisions: 127.53(1)(b) — Trust under 122(2) has $40,000 exemption 
| minimum tax. 
> Ory: Para. 122(2)(f) added by 2001, c. 17, s. 105. applicable to 1999 er seq. 


(pretation Bulletins: [T-381R3: Trusts — capital gains and losses and the flow- 


igh of taxable capital gains to beneficiaries; IT-406R2: 
‘ trust. 


[Repealed under former Act] 
) | eee 


( 


“he opening words of subsection 1222) are amended to modernize the language and 
clarify its intended scope. ee 


Section 94) was made after June 22, 2000; 
plication: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), subsec. 
(2), will add para. 122(2)¢d. 1), applicable to trust taxati 


Subdivision a — Computation of Tax: Individuals 


ganizations — taxation of income 


anizations — taxation of income 


(1) does not apply [grandfathering] — 


Proposed Amendment — 122(2) opening vords — 


fates for certain inter vivos trusts established _ 


(a) was established before June 18, 1971; 


(b) was resident in Canada on June 18, 1971 and without inter- 
tuption thereafter until the end of the year; 


(c) did not carry on any active business in the year; 


(d) has not received any property by way of gift since June 18, 
171; 


Proposed Addition — 122(2)(4.1 


d.1) was not a trust to which a contribution (as defined by 


on years that begin after 


Md. the graduated income 
the event that, after June 22, 2000, a “contribu- 
this purpose, the expression “contribution” is defined. 
(e) has not, after June 18, 1971, incurred 

(i) any debt, or 

(ii) any other obligation to pay an amount, 


to, or guaranteed by, any person with whom any beneficiary of 
the trust was not dealing at arm’s length; and 


(f) has not received any property after December 17, 1999, 


(i) the property was received as a result of a transfer from 
another trust, 


(ii) subsection (1) applied to a taxation year of the other trust 
that began before the property was so received, and 


(iii) no change in the beneficial ownership of the property 
resulted from the transfer, 


Tax payable by an inter 


lexed by s. 117.1. 
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S. 122.2(2) 


Definitions [s. 122]: “allowable capital loss” — 38(b) 
“amount taxable’? — 117(2); “business” — 248(1): 
94(1); “inter vivos trust” — 108(1), 248(1): 
fund trust” — 132(6)-(7), 132.2(1)(q) [ 


, 248(1); “amount” — 248(1): 
“Canada” — 255; “contribution” — 
“months specified” — 122.5(4): “mutual 
to be repealed], 132.2(3)(n) [draft], 248(1): 
“person”, “property” — 248(1): “resident in Canada” — 94(3)(a)(viii), 250: “tax paya- 
ble” — 248(2): “taxable capital gain” — 38(a), 248(1): “taxable income” — 2(2), 
248(1); “taxation year” — 249: “trust? —_ 104(1), 248(1), (3), 


Information Circulars [s. 122]: 78-5R3: Communal organizations. 
122.1 [Repealed under former Act] 


122.2 (1) [Repealed] 


History: 1998, c. 19, s, 138(1), amended subpara. 122.2(1)(b)(i), as it read in its appli- 
cation to the 1992 taxation year, to read as follows, in force June 18, 1998. 


(i) the total of all amounts each of which would be the income for the year of the 
individual or a supporting person of an eligible child of the individual for the 
year if no amount were included in respect of a gain from a dispositio 
perty to which section 79 applies in computing that income 


Subsec. 122.2(1) repealed by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 10(2), applica- 
ble to 1993 et seg. Subsec. (1) formerly read: 


n of pro- 


122.2 (1) Where an individual who has an eligible child files with the indivi- 
dual’s return of income (other than a return of income filed under subsection 
70(2) or 104(23), paragraph 128(2)(e) or subsection 150(4)) under this Part for a 
taxation year a prescribed form, containing prescribed information, completed by 
the individual or, where the individual resided at the end of the year with a sup- 


porting person of that child, jointly by the individual and that supporting person, 
the amount, if any, by which 


(a) the total of 


(i) the product obtained when $5592 js multiplied by the number of 
eligible children of the individual for the year, and 


(ii) the total of all amounts each of which is, In respect of an eligible 
child of the individual for the year who is under 7 years of age at the end 
of the year, the amount, if any, by which $20026 exceeds 25% of such 
portion of all amounts deducted under section 63 for the year as may 
reasonably be considered to have been paid in respect of the child 


exceeds 
(b) 5% of the amount, if any, by which 


(i) the total of all amounts each of which is the income for the year of 
the individual or a supporting person of an eligible child of the indivi- 
dual for the year 

exceeds 
(ii) $24,09026 


shall be deemed to be an amount paid by the individual, in prescribed manner 


and on prescribed dates, on account of the individual’s tax under this Part for the 
year. 


(2) [Repealed] 


History: Subsec. 122.2(2) repealed by 1994, c. 7, Sch. VII (1992. c. 48), subsec. 10(2), 
applicable to 1993 et seq. Subsec. (2) formerly read: 


(2) Definitions — In this section, 


“eligible child” of an individual for a taxation 


year means a child in respect of 
whom the individual 


(a) is entitled to receive a family allowance under the Family Allowances Act 
(i) in December of the year, or 


(1) where the child died or attained the age of 18 


years during any 
month in the year, in that month, or 


(b) would be entitled to receive a family allowance under the Family Al- 
lowances Act in December of the year if under that Act such an allowance 
were payable in the month in which the child becomes a child of the indivi- 
dual or becomes resident in Canada: 


“supporting person” of an eligible child of an individual for a taxation year 
means 


(a) where the individual was married and resided with the individual’s 
spouse at the end of the year, that spouse, 


(b) where the eligible child is the child of the individual and another person 
who resided together at the end of the year, that other person, and 


(c) any taxpayer who deducted an amount under section 118 for the year in 
respect of an eligible child of the individual. 


S. 122.2(2) Income Tax Act, Part I, Division E 


The definition “eligible child” in subsec. 122.2(2) substituted by 1994, c. 7, Sch. VIL 
(1992, c. 48), subsec. 10(1), applicable to the 1992 taxation year. The definition for- 
merly read: 
“eligible child” of an individual for a taxation year means a child in respect of 
whom the individual is entitled 
(a) in January of the following taxation year, or 
(b) where the child died or attained 18 years of age during any month in the 
year, in that month 
to receive a family allowance under, the Family Allowances Act; 


Selected Cases [s. 122.2]: Morrow v. R., [1997] 3 C.T.C. 2652 (TCC) (Child tax 
credit to be applied against total of federal and provincial tax payable, not just federal). 


122.3 [Overseas employment tax credit] — (1) Deduction 
from tax payable where employment out of Canada — 
Where an individual is resident in Canada in a taxation year and, 
throughout any period of more than 6 consecutive months that com- 
menced before the end of the year and included any part of the year 
(in this subsection referred to as the “qualifying period’) 


Proposed Amendment — 122.3(1) openir g words — : 


it — If an indivi- 


Application: The July 18, 2005 draft legislation (Part 2— technical), 
115(1), will amend the opening words of subsec, 122.3(1) to read as abov 
ble to taxation years that begin after Royal Assent. : : 
Technical Notes: See under 122.3(1.1). 


(a) was employed by a person who was a specified employer, 
other than for the performance of services under a prescribed 
international development assistance program of the Govern- 
ment of Canada, and 


(b) performed all or substantially all the duties of the indivi- 
dual’s employment outside Canada 
(i) in connection with a contract under which the specified 
employer carried on business outside Canada with respect to 
(A) the exploration for or exploitation of petroleum, natu- 
ral gas, minerals or other similar resources, 
(B) any construction, installation, agricultural or engi- 
neering activity, or 
(C) any prescribed activity, or 
(ii) for the purpose of obtaining, on behalf of the specified 


employer, a contract to undertake any of the activities re- 
ferred to in clause (i)(A), (B) or (C), 


there may be deducted, from the amount that would, but for this 
section, be the individual’s tax payable under this Part for the year, 
an amount equal to that proportion of the tax otherwise payable 
under this Part for the year by the individual that the lesser of 
(c) an amount equal to that proportion of $80,000 that the num- 
ber of days 
(i) in that portion of the qualifying period that is in the year, 
and 


(ii) on which the individual was resident in Canada 
is of 365, and 
(d) 80% of the individual’s income for the year from that em- 
ployment that is reasonably attributable to duties performed on 
the days referred to in paragraph (c) 
is of 
(e) the amount, if any, by which 
(i) if the individual is resident in Canada throughout the year, 
the individual’s income for the year, and 


(ii) if the individual is non-resident at any time in the year, 
the amount determined under paragraph 114(a) in respect of 
the taxpayer for the year 


exceeds 


(iii) the total of all amounts each of which is an amount de-_ 


ducted under section 110.6 or paragraph 111(1)(b), or de- 
ductible under paragraph 110(1)(d.2), (4.3), (f), (g) or Gj), in 
computing the individual’s taxable income for the year. © 


Related Provisions: 117(1) — Tax payable under this’ Part; 122:3(1-1) — No credit 
for incorporated employee; 126(1)(b)(i)(E)CD) — Foreign tax credit. it 


History: Subpara. 122.3(1)(e)(iii), amended by.2002, c. 9, s. 37, applicable to 1997-et 


seq. except that, for the 1997 taxation year, the subpara. shall be read as follows; 


(iii) the total of all amounts each of which is an amount deducted by. the indivi- 
dual under section 110.6 or paragraph 111(1)(b), or deductible by the individual — 
under paragraph 110(1)(d.2), (d.3), (), (g) or (j), for the year or in respect of the 
period or periods referred to in subparagraph (ii), as the case may be. 


Notwithstanding subsecs. 152(4) to (5), any assessment of a taxpayer’s tax, interest or 
penalty for any taxation year shall be made that is necessary to give effect to the 
amendment. Subpara. (e)(iii) formerly read: 


(iii) the total of all amounts each of which is an amount deducted under section © 
110.6 or paragraph 111(1)(b) or deductible under paragraph 110(1)(d.2), (d.3), 
(f) or (j) in computing the individual's taxable income for the year. 


Para, 122.3(1)(e) amended by 2001, c. 17, s. 106, applicable to 1998 et seq. The para, 


formerly read: 
(e) the amount, if any, by which eee 


(i) where section 114 does not apply to the individual in respect of the year, , 
the individual’s income for the year, and 


(ii) where section 114 applies to the individual in respect of the year, the 


total of 


(A) the individual’s income for the period or periods in the year referred 
to in paragraph 114(a), and 


(B) the amount that would be determined under paragraph 114(b) in re- 
spect of the individual for the year if subsection 115(1) were read with- 
out reference to paragraphs 115(1)(d) to (f) 


exceeds 


(iii) the total of all amounts each of which is an amount deducted by the 
individual under section 110.6 or paragraph 111(1)(b) or deductible by the 
individual under paragraph 110(1)(d.2), (d.3), (f) or G) for the year or in 
respect of the period or periods referred to in subparagraph (ii), as the case 
may be. 
Subpara. 122.3(1)(e)(i) amended by 2000, c. 19, subsec. 31(1), applicable to 1998 et 
seg. The subpara. formerly read: 
(i) where section 114 is not applicable to the individual in respect of the year, the © 
total of the individual’s income for the year and the amount, if any, included _ 
pursuant to subsection 110.4(2) in computing the individual’s taxable income for 
the year, and | 
Subpara. 122.3(1)(c)(ii) substituted by 1994, c. 21, subsec. 56(1), applicable to 1992 et 
seg., except that a taxpayer may elect that the amendment not apply to the taxpayer's. 
1992 taxation year by so notifying the Minister of National Revenue in writing before: 
the end of December 1994, Subpara. 122.3(1)(c)(ii) formerly read: 
(ii) on which the individual was resident in Canada or carrying on business in | 
Canada, 
Subpara. 122.3(1)(e)(ii) substituted by 1994,.c. 21, subsec. 56(2), applicable to 1993 ei 
seq. That subpara. formerly read: 


(ii) where section 114 is applicable to the individual in respect of the year, the — 
individual’s income for the period or periods in the year referred to in paragraph | 
114(a) pa 


That portion of para. 122.3(1)(b) preceding cl. (i)(A) substituted by 1994, c. 7, Sch. q 
(1991, c. 49), s. 99, applicable to 1985 et seg. That portion formerly read; | 


(b) performed all or substantially all the duties of the individual’s employment in 
one or more countries other than Canada | 


(i) in connection with a contract under which the specified employer carried 
on business in that country or those countries with respect to 


Selected Cases [subsec. 122.3(1)]: Purves v. R., [2005] 3 C.T.C. 2041 (TCC} 
(Providing services of engineer was engineering activity,’ not merely providin, 
personnel); Duff v. R., [2005] 2 C.T.C. 2448 (TCC) (Not relevant that employee misle. 
by employer); Gonsalves v. R., [2000] 1 C.T.C. 2436 (TCC) (No requirement that em 
ployer be the main contractor); Timmins v. R., [1999] 2 C.T.C. 133 (FCA) (Not neces | 
sary for there to be predominant profit motive for business to be carried on); Gabie 
R., [1999] 1 C.T.C. 2352 (TCC) (Engineering activity did not have to be performed b 
professional engineer. Engineering activity included software engineering). a 
Regulations: 3400 (prescribed international development assistance program fc, 
122.3(1)(a)); 6000 (prescribed activity for 122.3(1)(b)(i)(C) is, activity under contra’ 
with UN). ee | 


Interpretation Bulletins: IT-270R3: Foreign tax credit; IT-497R4: Overseas en” 
ployment tax credit. | 


4 
\ 


868 


Subdivision a — Computation of Tax: Individuals S. 122.5(1) adj 


information Circulars: 92-3: Guidelines for refunds beyond the normal three year | Result; 


4 


period. Since they are related, the specified employer does not deal at arm's length with 
Forms: T1626: Overseas employment tax credit. the recipient of the services in this example. However, new paragraph 

| ? : 122,3(1.1)(b) would not apply in this instance because residents of Canada hold, 
(1.1) Excluded income — No amount may be included under indirectly through the second trust, 10% of the interests in. the recipient 
paragraph (1)(d) in respect of an individual’s income for a taxation corporation, _ 


year from the individual’s employment by an employer where The set of circumstances currently described in paragraphs 122.34. 1,2), (b) and (c) 
(a) the employer carries on a business of providing services and | is ee in 7 paragraph 122.3(1.1)(a), and subsection 122.301) is 
: : amended to ensure that the term “qualifying period” applies to subsection 122.3(1.1), 
ee nee in the business throughout the year more than 5 as well as to subsection 12264). ie nc bc ee 
ull-time employees; 
Gy hesndividaal History: Subsec. 122.3(1.1) added by 1997, c. 25, s. 31, applicable to 1997 et Seq. 


(1) does not deal at arm’s length with the employer, or is a | (2) Definitions — In subsection (1), 
specified shareholder of the employer, or 


(ii) where the employer is a partnership, does not deal at 
arm’s length with a member of the partnershi , Or 1S a speci- sor aoe : 
fed sharsiol deetofuinichihertot a , tenctatiips andl P (b) a partnership in which interests that exceed in total value 

P ; 10% of the fair market value of all interests in the partnership 
are owned by persons resident in Canada or corporations con- 
trolled by persons resident in Canada, or 


Soot nad bes ee ba peas vs Al one (c) a corporation that is a foreign affiliate of a person resident in 
Proposed Amendment — 122.3(1.1) a Canada; 


Related Provisions: 256(6), (6.1) — Meaning of “controlled”, 


“specified employer” means 
(a) a person resident in Canada, 


(c) but for the existence of the employer, the individual would 
reasonably be regarded as an employee of a person or partner- 
ship that is not a specified employer. 


No amount may be included under — 

of an individual’s income for a taxa-__| “tax otherwise payable under this Part for the year” means the 

*s employment by an employer amount that, but for this section, sections 120 and 120.2, subsection 
120.4(2) and sections 121, 126, 127 and 127.4, would be the tax 

payable under this Part for the year. 

History: The definition “tax otherwise payable under this Part for the year” in subsec. 


122.3(2) amended by 2000, c. 19, subsec. 31(2), applicable to 2000 et seg. It formerly 
read: 


“tax otherwise payable under this Part for the year” means the amount that, but 
for this section and sections 120, 120.1, 120.2, 121, 126, 127 and 127.2 to 127.4, 
would be the tax payable under this Part for the year. 

: of. Selected Cases [s. 122.3]: Dunbar v. R., [2006] 1 C.T.C. 2423 (TCC) (Exploitation 
(B) where the employer is a partnership deal at of petroleum more than extraction and sale); Rooke v. R., [2003] 1 C.T.C. 208 (FCA) 
arm’s length with a member of the partne sl ip, or is a (Grammatical and ordinary sense of words used overrode extraneous material regard- 
specified shareholder of a member of the partnership, ing legislative policy); Meredith v. R., [2002] 3 CTC. 519 (FCA); rev’g [2001] 4 

and — CEG 2596 (TCC) (Improper piercing of corporate veil had ignored legal relation- 
- | : — ships; credit allowed). 
(iti) but for the existence of the employer, the individual Definitions [s. 122.3]: “amount” — 248(1): “arm’s length” — 251(1); “business” — 
___ would reasonably be regarded as being an employee of a | 348;1); “controlled” — 256(6), (6.1); “corporation” — 248(1), Interpretation Act 
person or partnership that is not a specified employer; or 35(1); “employed”, “employee”, “employer”, “employment” — 248(1): “foreign affili- 


ee Mine: .. —. sa : ate” — 95(1), 248(1); “individual” — 248(1): “month”? — Interpretation Act 35(1); 
: (b) if at any time in at portion of the qualifying period that >» “non-resident” — 248(1); ; “person” — 248(1); “qualifying period” — 122,3(1): “resi- 


_ (A) does not deal at arm’s length 
is a specified shareholder of the em 


in the taxation year : dent in Canada’? — 94(3)(a)(viii), 250; “share” — 248(1); “specified employer’? — 

@) the employ prov des the services of the individual to a 122.3(2); “specified shareholder” — 248(1): “tax otherwise payable” — 122.3(2); “tax 

‘corporation, partne ship or trust with which the employer payable” — 248(2); “taxable income” — 2(2), 248(1); “taxation year” — 249: 
th eo — “trust” — 104(1), 248(1), (3). 

does not deal at arm’s length, and Pa See Ae) 


_ (ii) the fair market value of all the issued shares of the capi- | 492.4 [Repealed under former Act] 
__ tal stock of the corporation or of all interests in the partner-_ 

-_ ship or trust, as the case may be, that are held, directly or 122.5 [GST/HST credit] — (1) 
indirectly, by persons who are resident in Canada is less ; 

Selo! ey oe the fait arect ae su ay * History: The opening words of subsec, 122.5(1) amended by 2002, c. 9, subsec. 38(1), 

‘ interests. . . ‘ : applicable to amounts that are deemed to be paid during months specified for 2001 er 

pplication: The July 18, 2005 draft legislation (Part ‘ 1, subsec. seq. The opening words formerly read: 

152), will amend subsec. 122.3(1.1) to read as above. appl 

at begin after Royal Assent. 

nical Notes: Subsection 122.3(1.1), which at present cess to the tax “adjusted income”? of an individual, for a taxation year in relation 

4n one set of circumstances, is amended so that the credit is also unavailable in to a month specified for the taxation year, means the total of the 


1 Situation, New paragraph 122.3(1.1)(b) denies an ee, | individual’s income for the taxation year and the income for the 
edit if, at any time in the qualifying period, the services of the individual are pro- 


Definitions — The following 


definitions apply in this section. 


S 


122.5 (1) In this section, 


‘ded to a firm with which the employer does not deal at arm’s length, and less than | taxation year of the individual’s qualified relation, if any, in relation 
% of the fair market value of all the interests in the firm are held directly or indi-. | to the specified month, both calculated as if no amount were in- 
tly by persons resident in Canada. SF cluded under subsection 56(6) or in respect of any gain from a dis- 

ae Se ee A anne position of property to which section 79 applies in computing that 


income and as if no amount were deductible under paragraph 60(y) 


ge | i.  .. ope in computing that income. 
ye An individual is employed by a corporation that is a specified employer. The 
(Bp igred yey i Hey by 


yer supplies the individual’s services to a non-resident corporation, the History: the; Setfunition adiusted Be uy shiPsec: hei eh tiaad es by:2006,)<. 4, 
|| Shares of which are held as follows: 60% are held by a non-resident corporation s. 175, applicable to 2006 er seg. The definition formerly read: 
that also controls the individual’s corporate specified employer; 20% are held “adjusted income” of an individual, for a taxation year in relation to a month 
by a non-resident trust, all of the units of which are held by non-residents; and specified for the taxation year, means the total of the individual’s income for the 
Me are held by a second non-resident trust, half of the units of which-are held taxation year and the income for the taxation year of the individual's qualified 
"by residents of Canada. : relation, if any, in relation to the specified month, both calculated “as if no 


869 


S. 122.5(1) adj 


amount were included in respect of any gain from a disposition of property to 
which section 79 applies. 


The definition “adjusted income” in subsec. 122.5(1) amended by 2002, c. 9, subsec. 
38(1), applicable to amounts that are deemed to be paid during months specified for 
2001 et seg. The definition formerly read: 


“adjusted income” of an individual for a taxation year means the total of all 
amounts each of which would be the income for the year of 


(a) the individual, or 
(b) the individual’s qualified relation for the year 


if no amount were included in respect of a gain from a disposition of property to 
which section 79 applies in computing that income; 


The definition “adjusted income” in subsec. 122.5(1) amended by 1998, c. 19, subsec. 
139(1), applicable to 1992 et seq. It formerly read: 


“adjusted income” of an individual for a taxation year means the total of all 
amounts each of which is the income of the year of 


(a) the individual, or 
(b) the individual’s qualified relation for the year. 
(c) [Repealed] 


Para. (c) of “adjusted income” in subsec. 122.5(1) repealed by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 60(1), applicable to 1992 et seq. Para. (c) formerly read: 


(c) a person (other than the individual or the individual’s qualified relation for 
the year) who deducts for the year an amount under section 118 in respect of a 
qualified dependant of the individual for the year; 


“cohabiting spouse or common-law partner” of an individual at 
any time has the meaning assigned by section 122.6. 
History: The definition “cohabiting spouse or common-law partner” in subsec. 
122.5(1) added by 2002, c. 9, subsec. 38(1), applicable to amounts that are deemed to 
be paid during months specified for 2001 et seq. 
“eligible individual”, in relation to a month specified for a taxation 
year, means an individual (other than a trust) who 
(a) has, before the specified month, attained the age of 19 years; 
or 
(b) was, at any time before the specified month, 
(i) a parent who resided with their child, or 
(ii) married or in a common-law partnership. 
Related Provisions: 122.5(2) — Persons deemed not to be eligible individuals. 


History: The definition “eligible individual” in subsec. 122.5(1) amended by 2002, c. 
9, subsec. 38(1), applicable to amounts that are deemed to be paid during months speci- 
fied for 2001 et seg. The definition formerly read: 


“eligible individual” for a taxation year means an individual (other than a trust) 
who, at the end of December 31 of that year, is resident in Canada and is 


(a) married or in a common-law partnership, 
(b) a parent of a child, or 
(c) 19 years of age or over; 


The definition “eligible individual” in subsec. 122.5(1) amended by 2000, c. 12;Schh 2, 
s. 11, to replace “married” with “married or in a common-law partnership”, applicable 
to 2001 et seq., in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)“common-law partner”. 


The opening words of the definition “eligible individual” in subsec. 122.5(1) amended 
by 1998, c. 19, subsec. 139(2), applicable after April 26, 1995. The opening words 
formerly read: 


“eligible individual” for a taxation year means an individual (other than a trust) 
who, at the end of December of that year, is resident in Canada and is 


“qualified dependant” of an individual, in relation to a month 
specified for a taxation year, means a person who at the beginning 
of the specified month 


(a) is the individual’s child or is dependent for support on the 
individual or on the individual’s cohabiting spouse or common- 
law partner; 


(b) resides with the individual, 
(c) is under the age of 19 years; 


(d) is not an eligible individual in relation to the specified 
month; and 
(e) is not a qualified relation of any individual in relation to the 
specified month. 

Related Provisions: 122.5(2) — Persons deemed not to be qualified dependants. 
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History: The definition “qualified dependant” in subsec. 122.5(1) amended by 2002, c. 


9, subsec, 38(1), applicable to amounts that are deemed to be paid during months speci- ~ 


fied for 2001 et seq. The definition formerly read: 
“qualified dependant” of an individual for a taxation year means a person who is 


(a) a person in respect of whom the individual or the individual’s qualified 
relation for the year is the only person who deducts an amount under section 
118 for the year, or 


(b) a child of the individual residing with the individual at the end of the 
year, 


and who is not 
(c) an eligible individual for the year, 
(d) the qualified relation of an individual for the year, or 


(e) a person in respect of whom an amount is deemed under this section to 
be paid by any other individual for the year; 


Forms: RC4210: GST/HST credit [guide]. 


“qualified relation” of an individual, in relation to a month speci- © 
fied for a taxation year, means the person, if any, who, at the begin- - 


ning of the specified month, is the individual’s cohabiting spouse or 
common-law partner. 


} 


Related Provisions: 122.5(2)— Persons deemed not to be qualified relations; | 


163(2)(c.1) — False statements or omissions. 


History: The definition “qualified relation” in subsec. 122.5(1) amended by 2002, c. 9, 
subsec. 38(1), applicable to amounts that are deemed to be paid during months speci- | 
fied for 2001 et seg. The definition formerly read: 


“qualified relation” of an individual for a taxation year means the person who, at 
the end of the year, is the individual’s cohabiting spouse or common-law partner 
(within the meaning assigned by section 122.6). 


The definition “qualified relation” in subsec. 122.5(1) amended by 2000, c. 12, Sch. 2, | 
s. 1, to replace “spouse” with “spouse or common-law partner”, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in the History to ! 
248(1)‘common-law partner”. | 
“Qualified relation” in subsec. 122.5(1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), ° 
subsec. 60(2), applicable to 1992 et seg. except that in its application to the 1992 taxa- 
tion year, it shall be read as follows: 
“qualified relation” of an individual for a taxation year means the person who, at | 
the beginning of the 1993 calendar year, is the individual’s cohabiting spouse 
(within the meaning assigned by section 122.6). 
The definition formerly read: 
“qualified relation” of an individual for a taxation year means the person, if any, 
who is either 
(a) the individual’s spouse, or 
(b) the other parent of a child of the individual, if the child is a qualified 
dependant of the individual, 
who is of the opposite sex to the individual and who, at the end of the year, is not 
living separate and apart from the individual by reason of the breakdown of their 
marriage or other conjugal relationship. 


“return of income”, in respect of a person for a taxation year, 
means | 


(a) for a person who is resident in Canada at the end of the taxa- 
tion year, the person’s return of income (other than a return ol 
income under subsection 70(2) or 104(23), paragraph 128(2)(e) 
or subsection 150(4)) that is required to be filed for the taxation 
year or that would be required to be filed if the person had tax 
payable under this Part for the taxation year; and 


(b) in any other case, a prescribed form containing prescribec 
information that is filed for the taxation year with the Minister 
History: The definition “return of income” in subsec. 122.5(1) added by 2002, ¢. 9 


subsec. 38(1), applicable to amounts that are deemed to be paid during months speci 
fied for 2001 et seq. 


Selected Cases [subsec. 122.5(1)]: Russell v. R., [2001] 3 C.T.C. 2652 (TCC 
(Use of “or” is conjunctive). 


(2) Persons not eligible individuals, qualified relations 0 
qualified dependants — Notwithstanding subsection (1), 4 pel 
son is not an eligible individual, is not a qualified relation and is no) 
a qualified dependant, in relation to a month specified for a taxatiol 
year, if the person | 


(a) died before the specified month; 


(b) is confined to a prison or similar institution for a period of & 
least 90 days that includes the first day of the specified mont! 
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(c) is at the beginning of the specified month 
son, other than a non-resident person who 


a non-resident per- 


(i) is at that time the cohabiting spouse or common-law part- 
ner of a person who is deemed under subsection 250(1) to be 
resident in Canada throughout the taxation year that includes 
the first day of the specified month, and 


(ii) was resident in Canada at any time before the specified 
month; 


(d) is at the beginning of the specified month a person described 
in paragraph 149(1)(a) or (b); or 


(e) is a person in respect of whom a special allowance under the 
Children’s Special Allowances Act is payable for the specified 
month. 


‘Related Provisions: 122.5(5.1) — Deeming rule for person in prison in 2001-02. 


History: Subsec. 122.5(2) amended by 2002, c. 9, subsec. 38(1), applicable to amounts 


that are deemed to be paid during months specified for 2001 et seg. The subsec. for- 
‘merly read: 


(2) Notwithstanding subsection (1), a person shall be deemed not to be an eligi- 
ble individual for a taxation year or a qualified relation or qualified dependant of 
an individual for a taxation year where the person 


(a) dies before the end of the year; 


(b) is, at the end of the year, a 
(b); or 


(c) is, at the end of the year, confined to a prison or similar institution and 
has been so confined for a period of, or periods the total of which in the year 
was more than, 6 months. 


person described in paragraph 149(1)(a) or 


3) Deemed payment on account of tax — An eligible indivi- 
lual in relation to a month specified for a taxation year who files a 
eturn of income for the taxation year and applies for an amount 
inder this subsection is deemed to have paid during the specified 
nonth on account of their tax payable under this Part for the taxa- 
ion year an amount equal to '/1 of the amount, if any, determined by 
he formula 
| AR 
vhere 
\ is the total of 

(a) $21327, 


(b) $2137 for the qualified relation, if any, of the individual 
in relation to the specified month, 


(c) if the individual has no qualified relation in relation to the 

i specified month and is entitled to deduct an amount for the 
taxation year under subsection 118(1) because of paragraph 
(b) of the description of B in that subsection in respect of a 
qualified dependant of the individual in relation to the speci- 
fied month, $21327, 


(d) $1127? times the number of qualified dependants of the 
individual in relation to the specified month, other than a 
qualified dependant in respect of whom an amount is in- 
cluded under paragraph (c) in computing the total for the 
specified month, 


| (e) if the individual has no qualified relation and has one or 
| more qualified dependants, in relation to the specified month, 
$112, and 


(f) if the individual has no qualified relation and no qualified 
dependant, in relation to the specified month, the lesser of 
$112!7 and 2% of the amount, if any, by which the indivi- 
dual’s income for the taxation year exceeds $6,911!7; and 


is 5% of the amount, if any, by which the individual’s adjusted 
income for the taxation year in relation to the specified month 
exceeds $27,74928. 


ee erreee Sa beet VEE Peteneee Pee OCEAN 
idexed by s. 117.1 after 1999 — ed. 
\dexed by s. 117.1 after 1990 — ed. 
‘Wdexed by s. 117.1 after 1992 — ed. 


871 


S. 122.5(3) 


Related Provisions: 117.1(1)— Annual adjustment; 122.5(3.1), (3.2) — Advance 
payment; 122.5(5) — Exceptions; 152(1)(b) — Assessment; 160.1(1)(b), (3) — No in- 
terest payable on overpaid credit; 160.1(1.1) — Joint liability to repay overpaid credit: 
163(2)(c.1) — False statements or omissions — penalty; 164(2.1) — Application re- 
specting refunds under section 122.5: 257 — Formula cannot calculate to less than 
zero. 
History: Subsec. 122.5(3) amended by 2002, c. 9, subsec. 38(1), applicable to amounts 
that are deemed to be paid during months specified for 2001 er seq. The subsec. for- 
merly read: 
(3) Deemed payment on account — Where a return of income (other than a 
return of income filed under subsection 70(2), paragraph 104(23)(d) or 128(2)(e) 
or subsection 150(4)) is filed under this Part for a taxation year in respect of an 
eligible individual and the individual applies’ therefor in writing, 4 of the 
amount, if any, by which the total of 
(a) $19027, 
(b) $19027 for a person who is the qualified relation of the individual for the 
year, 
(c) $19027, where the individual has no qualified relation for the year and is 
entitled to deduct an amount for the year under subsection 118(1) because of 
paragraph (b) of the description of B in subsection 118(1) in respect of a 
qualified dependant of the individual for the year, 
(d) the product obtained when $10027 is multiplied by the number of quali- 
fied dependants of the individual for the year, other than a qualified depen- 
dant in respect of whom an amount is included by reason of paragraph (c) in 
computing an amount deemed to be paid under this subsection for the year, 
and 


(e) where the individual has no qualified relation for the year, 


(i) if the individual has one or more qualified dependants for the year, 
$105, and 


(ii) if the individual has no qualified dependant for the year, the lesser of 
(A) $105!7, and 
(B) 2% of the amount, if any, by which 
(I) the individual’s income for the year 
exceeds 
(ID), $6,54617, 
exceeds 
(f) 5% of the amount, if any, by which 
(i) the individual’s adjusted income for the year 
exceeds 
(ii) $26,28428, 


shall be deemed to be an amount paid by the individual on account of the indivi- 
dual’s tax payable under this Part for the year during each of the months speci- 
fied for that year under subsection (4). 


Subcl. 122.5(3)(e)(ii)(B)(I), subpara. 122.5(3)(f)(ii) amended by 2000, c. 14, subsecs. 
38(1), (2), applicable to 1999. et seq. They formerly read: 


(ID) $6,456!7, 
(ii) $25,92128, 
Para. 122.5(3)(e) amended by 1999, c, 26, s. 41. applicable to amounts deemed to be 
paid in specified months that are after June 1999. The para. formerly read: 
(e) where the individual has no qualified relation for the year, the lesser of 
(i) $10027, and 
(ii) 2% of the amount, if any, by which 
(A) the individual’s income for the year 
exceeds 


(B) the amount determined for the year for the purposes of paragraph (c) 
of the description of B in subsection 118(1), 


Para. 122.5(3)(c) amended to substitute “because of paragraph (b) of the description of 
B_ in subsection 118(1)” for “by reason of paragraph 118(1)(b)”, and cl. 
122.5(3)(e)(ii)(B) amended to substitute “paragraph (c) of the description of B in sub- 
section 118(1)” for “paragraph 118(1)(c)”, by 1997, c. 25, subsecs. 32(1), (2), applica- 
ble April 25, 1997. 


The opening words of subsec. 122.5(3) substituted by 1994, c. 21, subsec. 57(1), appli- 
cable to 1992 et seg. The opening words of that subsec. formerly read: 


(3) Amount deemed paid on account of tax (GST credit] — Where an eligi- 
ble individual for a taxation year files with the individual’s return of income 
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(other than a return of income filed under subsection 70(2), paragraph 104(23)(d) 

or 128(2)(e) or subsection 150(4)) under this Part for the year a prescribed form, 

containing prescribed information, '/ of the amount, if any, by which the total of 
Subpara. 122.5(3)(f)(ii) substituted by 1994, c. 7, Sch. VII (1992, c. 48), s. 11, applica- 
ble to 1992 et seq. Subpara. (f)(ii) formerly read: 


(ii) the amount referred to in subparagraph 122.2(1)(b)(ii) for the year, 


Information Circulars: 92-3: Guidelines for refunds beyond the normal three year 
period. 


Forms: RC4210: GST/HST credit [guide]. 


(3.1) When advance payment applies — Subsection (3.2) ap- 
plies in respect of an eligible individual in relation to a particular 
month specified for a taxation year, and each subsequent month 
specified for the taxation year, if 


(a) the amount deemed by that subsection to have been paid by 
the eligible individual during the particular month specified for 
the taxation year is less than $25; and 


(b) it is reasonable to conclude that the amount deemed by that 
subsection to have been paid by the eligible individual during 
each subsequent month specified for the taxation year will be 
less than $25. 
History: Subsec. 122.5(3.1) amended by 2002, c. 9, subsec. 38(1), applicable to 
amounts that are deemed to be paid during months specified for 2001 et seg. The sub- 
sec. formerly read: 
(3.1) Adjustment of certain amounts [annual indexing] — For the purpose of 
subsection (3) and notwithstanding subsection 117.1(1), the amounts, in respect 
of the amounts of $190, $100 and $105 referred to in subsection (3), used for the 
purpose of determining amounts deemed to be paid during months specified 
under subsection (4) 
(a) for the 1999 taxation year are deemed to be $205, $107 and $107, 
respectively; 
(b) for the 2000 taxation year shall be equal to the greater of the amounts 
referred to in paragraph (a) and the amounts that would otherwise be deter- 
mined to be paid during those months if this Act were read without reference 
to this subsection; and 
(c) for the 2001 and subsequent taxation years shall be computed without 
reference to paragraphs (a) and (b), 


Subsec. 122.5(3.1) added by 2000, c. 14, subsec. 38(3), applicable to 1999 et seq. 
Forms: RC4210: GST/HST credit [guide]. 


(3.2) Advance payment — If this subsection applies, the total of 
the amounts that would otherwise be deemed by subsection (3) to 
have been paid on account of the eligible individual’s tax payable 
under this Part for the taxation year during the particular month 
specified for the taxation year, and during each subsequent month 
specified for the taxation year, is deemed to have been paid by the 
eligible individual on account of their tax payable under this Part 
for the taxation year during the particular specified month for the 
taxation year, and the amount deemed by subsection (3) to have 
been paid by the eligible individual during those subsequent months 
specified for the taxation year is deemed, except for the purpose of 
this subsection, not to have been paid to the extent that it is included 
in an amount deemed to have been paid by this subsection. 


Related Provisions: 160.1(1)(b), 160.1(3) — No interest payable on overpaid credit. 


History: Subsec. 122.5(3.2) added by 2002, c. 9, subsec. 38(1), applicable to amounts 
that are deemed to be paid during months specified for 2001 er seq. 


(4) Months specified — For the purposes of this section, the 
months specified for a taxation year are July and October of the 
immediately following taxation year and January and April of the 
second immediately following taxation year. 


Forms: RC4210: GST/HST credit [guide]. 


(5) Only one eligible individual — If an individual is a quali- 
fied relation of another individual, in relation to a month specified 
for a taxation year, only one of them is an eligible individual in 
relation to that specified month, and if both of them claim to be 
eligible individuals, the individual that the Minister designates is 
the eligible individual in relation to that specified month. 


29Not indexed. 


Income Tax Act, Part I, Division E 


Related Provisions: 122.5(6)— Qualified relation of a deceased eligible individual. 


History: Subsec. 122.5(5) amended by 2002, c. 9, subsec. 38(2), applicable to amounts 
that are deemed to be paid during months specified for 2001 et seq. The subsec. for- 
merly read: 


(5) Exceptions — Notwithstanding subsection (3), 


(a) where an individual is a qualified relation of another individual for a 
taxation year, only one of them may apply under that subsection for the year; 


(b) where the total of all amounts, deemed under that subsection to’ be paid 
by an individual for a taxation year during months specified for the year, is 
less than $10022, the total shall be deemed to be paid by the individual dur- 
ing the first month specified for the year, and no other amount shall be 
deemed to be paid under that subsection by the individual for the year; and 


(c) no amount shall be deemed to be paid under that subsection by. an indivi- 
dual for a taxation year during a month specified for that year where the 
individual died before that month or was not resident in Canada at the begin- 
ning of that month. 


Para. 122.5(5)(a) substituted by 1994, c. 21, subsec. 57(2), applicable to 1992 er seq. 
That para. formerly read: 
(a) where an individual is a qualified relation of another individual for a taxation 
year, only one of them may file a prescribed form under that subsection for the 
year; 
Para. 122.5(5)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 60(3). Para. 
(b) formerly read: 
(b) where the total of all amounts, each of which is an amount deemed under that 
subsection to be paid by an individual for a taxation year during a month speci- 
fied for the year, is less than 
(i) one dollar, the total shall be deemed to be nil, and 


(ii) $100 but not less than one dollar, the total shall be deemed to be paid by 
the individual during the first month specified for the year, and no other 
amount shall be deemed to be paid under that subsection by the individual 
for the year; and 
Para. 122.5(5)(c) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 60(4), appli- 
cable to’ 1989 et seq. Para. (c) formerly read: 
(c) no amount shall be deemed to be paid under that subsection by an individual 
for a taxation year 


(i) during a month specified for that year where the individual died before 
that month or was not resident in Canada at the beginning of that month, or 


(ii) where the individual’s return of income under this Part for the year and 
prescribed form under this section are not filed within 3 years after the end 
of the year. 


(5.1) [Repealed] 
History: Subsec. 122.5(5.1) repealed by 2002, c. 9, subsec. 38(2), applicable tc 
amounts that are deemed to be paid during months specified for 2001 et seq. The sub 
sec. formerly read: 
(5.1) Exception — No amount is deemed to be paid under subsection (3), by an ! 
individual for the 2000 taxation year if the individual is confined to a prison or | 
similar institution at any time during the 12-month period that ends on June 30, 
2002. unless the individual satisfies the Minister that the individual’s confine- 
ment is for a period of not more than 6 months included in that 12-month period. 
Subsec. 122.5(5.1) added by 2001, c. 17, s. 107, applicable to amounts deemed to b. 


paid during months specified for the 2000 taxation year. 


(6) Exception re qualified dependant — If a person would, i 
this Act were read without reference to this subsection, be the quali 
fied dependant of two or more individuals, in relation to a mont 
specified for a taxation year, 


(a) the person is deemed to be a qualified dependant, in relatio. 
to that month, of the one of those individuals on whom thos 
individuals agree; | 


(b) in the absence of an agreement referred to in paragraph (a 
the person is deemed to be, in relation to that month, a qualifie 
dependant of the individual, if any, who is, at the beginning © 
that month, an eligible individual within the meaning assigne 
by section 122.6 in respect of the person; and 


(c) in any other case, the person is deemed to be, in relation | 
that month, a qualified dependant only of the individual that tl, 
Minister designates. ! 
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History: Subsec. 122.5(6) amended by 2002, c. 9, subsec. 38(2), applicable to amounts 
that are deemed to be paid during months specified for 2001 et seq. The subsec. for- 
merly read: 
(6) Qualified relation of deceased eligible individual — Notwithstanding par- 
agraph (5)(c),.on written application made, on or before the day.on or before 
which a return of income (other than a return of income filed under subsection 
70(2), paragraph 104(23)(d) or 128(2)(e) or subsection 150(4)) of a deceased 
person is required to be filed under this Part for the taxation year in which the 
person died (or would have been so required if the person were liable to pay tax 
under this Part for that year), by an individual who 
(a) is the deceased person’s qualified relation for the taxation year in respect 
of which a payment under this section would, but for that paragraph, be 
made, and ‘ 
(b) is not an individual to whom that paragraph applies, 
each amount that, but for that paragraph, would be deemed to be paid under 
subsection (3) ‘by the deceased person during a month specified for a taxation 
year shall be deemed to be paid during the month on account of the individual’s 
tax payable under this Part for that year. 


The opening words of subsec. 122.5(6) substituted by 1994, c. 21, subsec. 57(3), appli- 
cable to 1992 et seq. The opening words formerly. read: 


(6) Qualified relation of a deceased individual — Notwithstanding paragraph 
(5)(c), on application made in prescribed form containing prescribed information 
within 60 days after a person’s death (or within such longer period as the Min- 
ister considers reasonable in the circumstances), by an individual who 


Subsec. 122.5(6) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 60(5), appli- 
‘cable to 1989 et seg. Subsec. (6) formerly read: 


(6) Qualified relation of a deceased eligible individual — Notwithstanding 
subparagraph (5)(c)(i), on application made in prescribed form containing pre- 
scribed information within 60 days after-a person’s death (or within such longer 
period as the Minister considers reasonable in the circumstances) by. an indivi- 
dual who 


(a) is the deceased person’s qualified relation for the taxation year in respect 
of which a payment under this section would, but for that subparagraph, be 
made, and 

(b) is not an individual to whom that subparagraph applies, 


each amount that, but for that subparagraph, would be deemed to be paid. under 
subsection (3) by the deceased person during a month specified for a taxation 
year shall be deemed to be paid during the month on account of the individual’s 
tax payable under this Part for that year. 


(6.1) Notification to Minister — An individual shall notify the 
Minister of the occurrence of any of the following events before the 
¢nd of the month following the month in which the event occurs: 


(a) the individual ceases to be an eligible individual; 


(b) a person becomes or ceases to be the individual’s qualified 
relation; and 


(c) a person ceases to be a qualified dependant of the individual, 
otherwise than because of attaining the age of 19 years. 


‘listory: Subsec. 122.5(6.1) added by 2002, c. 9, subsec. 38(2), applicable to amounts 
lat are deemed to be paid during months specified for 2001 et seg. 


6.2) Non-residents and part-year residents — For the pur- 
ose of this section, the income of a person who is non-resident at 
ny time in a taxation year is deemed to be equal to the amount that 
/ould, if the person were resident in Canada throughout the year, 
e the person’s income for the year. 


istory: Subsec. 122.5(6.2) added by 2002, c. 9, subsec. 38(2), applicable to amounts 
_at are deemed to be paid during months specified for 2001 et seq. 


’) Effect of bankruptcy — For the purpose of this section, 
here in a taxation year an individual becomes bankrupt, 


(a) the individual’s income for the year shall include the indivi- 
dual’s income for the taxation year that begins on January 1 of 
the calendar year that includes the date of bankruptcy; and 


(b) the amount determined for the year under clause (3)(e)(ii)(B) 
shall include the amount determined for the purpose of para- 
graph (c) of the description of B in subsection 118(1) for the 
individual’s taxation year that begins on January 1 of the calen- 
dar year that includes the date of bankruptcy. 

ated Provisions: 118.95 — Parallel rule for other credits: 122.61(3.1) 
e for Child Tax Benefit, 

Me 2 2 Ot 65s afer hace vey cin 

ndexed by TR ty —ed. 
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History: Subsec. 122.5(7) added by 1998, c. 19, subsec. 139(3), applicable to bank- 
ruptcies that occur after April 26, 1995. 


Selected Cases [s. 122.5]: McFadyen v. Canada (A.-G.), [2005] 3 C.T.C. 149 (FC); 
rev'd [2006] 1'C.T.C. 101 (FCA) (Standard of review is reasonableness simpliciter, 
standing up to “somewhat probing examination”): Gartner vy. R.. [2000] 3 C.T.C. 2228 
(TCC) (Divorce judgment had specified parties were living separate and apart. Extra 
Costs awarded to taxpayer). 

Definitions [s. 122.5]: “adjusted income” — 122.5(1); “amount”, “bankrupt”? — 
248(1); ‘calendar year” — Interpretation Act 37(1)(a): “Canada” — 255;, “child” — 
252(1); “cohabiting spouse or common-law partner” — 122.5(1),.122.6; “common-law 
partner’, “common-law partnership” — 248(1); “eligible individual” — 122,.5(1); “an- 
dividual” — 248(1): “Minister” — 248(1); “month” — Interpretation Act 35(1); “non- 
resident” — 248(1); “parent’>— 252(2); “person”, “prescribed”? —.248(1); “qualified 
dependant”, “qualified relation” — 122.5(1); “resident’’,-“‘resident.in Canada’? — 250: 
“return of income” — 122.5(1); “taxation year” — 249; “writing” — Interpretation Act 
35(1). 


122.51 (1) [Refundable medical expense supplement — ] 
Definitions — The definitions in this subsection apply in this 
section. 


“adjusted income” of an individual for a taxation year has the 
meaning assigned by section 122.6. 


“eligible individual” for a taxation year means an individual (other 
than a trust) 


(a) who is resident in Canada throughout the year (or, if the indi- 
vidual dies in the year, throughout the portion of the year before 
the individual’s death); 


(b) who, before the end of the year, has attained the age of 18 
years; and 


(c) whose incomes for the year from all 


(i) offices and employments (computed without reference to 
paragraph 6(1)(f)), and 


(ii) businesses each of which is a business carried on by the 
individual either alone or as a partner actively engaged in the 
business 


total $2,5003° or more. 


Related Provisions: 117.1(1)(b.1) — Annual indexing for inflation. 
History: Subsec. 122.51(1) added by 1998, c. 19, s. 32, applicable to 1997 et seq. 


(2) Deemed payment on account of tax — Where a return of 
income (other than a return of income filed under subsection 70(2), 
paragraph 104(23)(d) or 128(2)(e) or subsection 150(4)) is filed in 
respect of an eligible individual for a particular taxation year that 
ends at the end of a calendar year, there is deemed to be paid at the 
end of the particular year‘on account of the individual’s tax payable 
under this Part for the particular year the amount determined by the 
formula 


A-B 
where 
A. is the lesser of 
(a) $1,0002°, and 
(b) the total of 
(i) */e of the total of all amounts each of which is the 
amount determined by the formula in subsection 118.2(1) 
for the purpose of computing the individual’s tax payable 


under this Part for a taxation year that ends in the calen- 
dar year, and 


(i1) 25% of the total of all amounts each of which is the 
amount deductible under section 64 in computing the in- 
dividual’s income for a taxation year that ends in the cal- 
endar year; and 


B is 5% of the amount, if any, by which 


(a) the total of all amounts each of which is the individual’s 
adjusted income for a taxation year that ends in the calendar 
year 
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exceeds 
(b) $21,66320. 
Related Provisions: 117.1(1)(b.1) — Annual indexing for inflation; 152(1)(b) — 
Assessment; 163(2)(c.2) — False statements or omissions — penalty; 257 — Formula 
cannot calculate to less than zero. 
History: Para. (a) of the description of A in subsec. 122.51(2) amended to substitute 
“$1,000” for “$750”, by 2006, c. 4, subsec. 70(1), applicable to 2006 et seq. 


Para. (b) of the description of B in subsec. 122.51(2) amended by 2006, c. 4, subsec. 
70(2), applicable to 2005 er seq. Para. (b) formerly read: 


(b) the sum of 
(i) the greatest total that may be determined in respect of an individual for 
the year under paragraph (a) of the description of B in subsection 118(1), 
and 
(ii) the dollar amount used for the year in computing the amount that may be 
claimed under subsection 118.3(1) in respect of an individual who has at- 
tained the age of 18 years before the end of the year. 


Para. (a) of the description of A in subsec. 122.51(2) amended to replace “$500” with 
“$750”, by 2005, c. 30 s. 7, applicable to 2005 et seq. 


Para. (b) of the description of A in subsec. 122.51(2) amended by 2005, c. 19, s. 26, 
applicable to 2004 er seq. The para. formerly read: 


(b) 2Yi6 of the total of all amounts each of which is the amount determined by the 
formula in subsection 118.2(1) for the purpose of computing the individual’s tax 
payable under this Part for a taxation year that ends in the calendar year; and 


Para. (b) of the description of A in subsec. 122.51(2) amended to replace the reference 
to “25/17” with a reference to “25/16”, by 2001, c. 17, s. 108, applicable to 2001 et seq. 
Para. (b) of the description of B in subsec. 122.51(2) amended by 2000, c. 14, s. 39, 
applicable to 2000 er seg. It formerly read: 
(b) $17,4199!. 
The description of B in subsec. 122.51(2) amended by 2000, c. 19, s. 32, applicable to 
1999 et seq. except that, in its application to the 1999 taxation year, para. (b) of the 
description of B in subsec. 122.51(2) shall be read as follows: 
(b) $16,745. 
The description of B formerly read: 
Bis 5% of the amount, if any, by which 
(a) the individual’s adjusted income for the particular year 
exceeds 
(b) $16,069 
Subsec, 122.51(2) added by 1998, c. 19, s. 32, applicable to 1997 et seq. 
Definitions [s. 122.51]: “adjusted income” — 122.51(1), “amount” — 248(1); “busi- 
ness” — 248(1); “calendar year” — Interpretation Act 37(1)(a): “eligible indivi- 


dual” — 122.51(1); “employment”, “individual”, “office” — 248(1); “resident in Can- 
ada” — 250; “tax payable” — 248(2); “taxation year” — 249. 


Subdivision a.1 — Canada Child Tax Benefit 


122.6 Definitions — In this subdivision, 


“adjusted earned income” — [Repealed] 
History: The definition “adjusted earned income” in s. 122.6 repealed by 1998, c. 21, 
s. 92, applicable with respect to overpayments deemed to arise during months that are 
after June 1998. The definition formerly read: 

“adjusted earned income” of an individual for a taxation year means the total of 


all amounts each of which is the earned income for the year of the individual or 
of the person who was the individual’s cohabiting spouse at the end of the year; 


“adjusted income” of an individual for a taxation year means the 
total of all amounts each of which would be the income for the year 
of the individual or of the person who was the individual’s cohab- 
iting spouse or common-law partner at the end of the year if no 
amount were included under subsection 56(6) or in respect of any 
gain from a disposition of property to which section 79 applies in 
computing that income and if no amount were deductible under par- 
agraph 60(y) in computing that income; 

Related Provisions: 122.51(1)“adjusted income” — Definition applies for purposes 
of refundable medical expense supplement; 122.62(5) — Death of cohabiting spouse; 
122.62(6) — Separation from cohabiting spouse. 


ee 


30Indexed by 117.1(1) —ed. 
3l{ndexed by 117.1(1) after 1997 — ed. 
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History: The definition “adjusted income” in s. 122.6 amended by 2006, c. 4, s. 176, 
applicable to 2006 et seq. The definition formerly read: 
“adjusted income” of an individual for a taxation year means the total of all | 
amounts each of which would be the income for the year of the individual or of ! 
the person who was the individual’s cohabiting spouse or common-law partner at 
the end of the year if no amount were included in respect of a gain from a dispo- 
sition of property to which section 79 applies in computing that income; 
The definition “adjusted income” in s. 122.6 amended by 2000, c. 12, Sch. 2, s*1, to 
replace “‘spouse” with “spouse or common-law partner”, applicable to 2001 et seq., in | 
force July 31, 2000. See also the transitional rules reproduced in the History to | 
248(1)*common-law partner”. 
The definition “adjusted income” in s. 122.6 amended by 1998, c. 19, subsec. 140(1), 
applicable in determining the adjusted income of an individual for the 1992 arid subse- ; 
quent taxation years. The defimition formerly read: 
“adjusted income” of an individual for a taxation year means the total of all 
amounts each of which is the income for the year of the individual or of the 
person who was the individual’s cohabiting spouse at the end of the year; 


“base taxation year”’, in relation to a month, means 
(a) where the month is any of the first 6 months of a calendar | 


year, the taxation year that ended on December 31 of the second 
preceding calendar year, and 


(b) where the month is any of the last 6 months of a calendar ’ 
year, the taxation year that ended on December 31 of the preced- | 
ing calendar year; 


“cohabiting spouse or common-law partner”? of an individual at 

any time means the person who at that time is the individual’s— 
spouse or common-law partner and who is not at that time living 

separate and apart from the individual and, for the purpose of this | 
definition, a person shall not be considered to be living separate and | 
apart from an individual at any time unless they were living sepa- 

rate and apart at that time, because of a breakdown of their marriage 

or common-law partnership, for a period of at least 90 days that 

includes that time; 

Related Provisions: 122.5(1)“cohabiting spouse or common-law partner” — Defini- 

tion applies to GST Credit. 

History: The definition “cohabiting spouse” in s. 122.6 amended by 2000, c. 12, Sch. 
2, s. 1, to replace “spouse” with “spouse or common-law partner”, and by Sch. 2, s. 9, 
to replace “marriage” with “marriage or common-law partnership”, applicable to 2001 | 
et seq., in force July 31, 2000. See also the transitional rules reproduced in the History 

to 248(1)‘*common-law partner”. 

Selected Cases [s. 122.6“cohabiting spouse or common-law partner”]: 
Lawin v. R., [2006] 3 C.T.C. 2231 (TCC) (Spouses still cohabiting even when one 

hospitalized indefinitely). { 


“earned income” — [Repealed] 


History: The definition “earned income” in s. 122.6 repealed by 1998, c. 21, s. 92\| 
applicable with respect to overpayments deemed to arise during months that are after 
June 1998. The definition formerly read: 


“earned income” of an individual for a taxation year has the meaning assigned 
by subsection 63(3); 


“eligible individual” in respect of a qualified dependant at any 
time means a person who at that time 


(a) resides with the qualified dependant, 


(b) is the parent of the qualified dependant who primarily fulfil: 
the responsibility for the care and upbringing of the qualifiec 
dependant, 


(c) is resident in Canada or, where the person is the cohabitin;. 
spouse or common-law partner of a person who is deemed unde, 
subsection 250(1) to be resident in Canada throughout the taxa, 
tion year that includes that time, was resident in Canada in an 
preceding taxation year, 


(d) is not described in paragraph 149(1)(a) or (b), and 


(e) is, or whose cohabiting spouse or common-law partner ts}} 
Canadian citizen or a person who ' 


(i) is a permanent resident within the meaning of subsectio 
2(1) of the Immigration and Refugee Protection Act, | 
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(il) is a temporary resident within the meaning of the Jmmi- 
gration and Refugee Protection Act, who was resident in 
Canada throughout the 18 month period preceding that time, 
or 


(ili) is a protected person within the meaning of the Immigra- 
tion and Refugee Protection Act, 


(iv) was determined before that time to be a member of a 
class defined in the Humanitarian Designated Classes Regu- 
lations made under the Immigration Act, 


and, for the purposes of this definition, 


(f) where a qualified dependant resides with the dependant’s fe- 
male parent, the parent who primarily fulfils the responsibility 
for the care and upbringing of the qualified dependant is pre- 
sumed to be the female parent, 


(g) the presumption referred to in 


paragraph (f) does not apply in 
prescribed circumstances, and 


(h) prescribed factors shall be considered in determining what 
constitutes care and upbringing: 


elated Provisions: 122.62(1) — Eligible individuals. 


distory: Subparas. (e)(i) to (i) of the definition “eligible individual” in s. 122.6 
mended by 2001, c. 27, s. 254, proclaimed in force June 28, 2002. The subparas. 
ormerly read: 


(i) is a permanent resident (within the meaning assigned by the Immigration 
Act), 


(ii) is a visitor in Canada or the holder of a permit in Canada (within the mean- 
ings assigned by the Immigration Act) who was resident in Canada throughout 
the 18 month period preceding that time, 


(ili) was determined before that time under the /mmigration Act, or regulations 
made under that Act, to be a Convention refugee, or 


abpara. (iv) added to the definition “eligible individual” in s. 122.6 by 2001, c. 17, s. 
)9, applicable in respect of Overpayments deemed to arise during months that are after 
ine 2001. 


1e definition “eligible individual” in s. 122.6 amended by 2000, c. 12, Sch. 2, s. 1, to 
place “spouse” with “spouse or common-law partner”, applicable to 2001 et seqg., in 
tce July 31, 2000. See also the transitional rules reproduced in the History to 
8(1)"common-law partner”. 


Ta. (c) of the definition “eligible individual” in s. 122. 
, applicable after February 23, 1998. It formerly read: 


6 amended by 1999, c. 22, s. 


(c) is resident in Canada, 


bpara. (e)(iii), paras. (g) and (h) of the definition “eligible individual” in s. 122.6 
‘ended by 1998, c. 19, subsec. 140(2), (3); subpara. (e)(iii) applicable after 1992, and 
‘as. (g) and (h) applicable after August 27, 1995. Subpara. (e)(iii) and paras. (g) and 
formerly read: 


(iii) was determined before that time by the Convention Refugee Determination 
Division of the Immigration and Refugee Board to be a Convention refugee, 


(g) the presumption referred to in paragraph (f) does not apply in circumstances 
set out in regulations made by the Governor in Council on the recommendation 
of the Minister of Human Resources Development, and 


(h) factors to be considered in determining what constitutes care and upbringing 
may be set out in regulations made by the Governor in Council on the recom- 
mendation of the Minister of Human Resources Development; 


4s. 122.6“ eligible individual”(g), (h) amended by 1996, c. 11, para. 95(h), to substi- 
“Minister of Human Resources Development” for “Minister of National Health 
Welfare”, in force July 12, 1996, 


ected Cases [s. 122.6“eligible individual”]: Campbell y. R., [2006] 1 C.T.C. 
(FCA); rev’g [2005] 1 C.T.C. 2020 (TCC) (No Charter violation where rebuttable 
umption that mother is primary caregiver); Barnett v. R., (2006] 1 C.T.C. 2146 
C) (Provision not discriminatory for Charter purposes); Matte v. R.. {2003} 1 
C. 109 (FCA) (Custodial parent may change from time to time; calculation on 
th-by-month basis); Burton v. R.. [2000] 1 C.T.C. 2727 (TCC) (Must reside in 
* house as children to get child tax credit). 


ulations: 6301 (for para. (g) — circumstances where the presumption in para. (f) 
hot apply); 6302 (for para. (h) — factors to be considered), 


Ns: RC66 SCH: Status in Canada/statement of income. 
eens SET wire TPR 


lexed by 122.61(5) after base taxation year 1996 — ed 


lexed by 122.61(5) after base taxation year 1996 — ed. 
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“qualified dependant” 
time 


at any time means a person who at that 


(a) has not attained the age of 18 years, 


(b) is not a person in respect of whom an amount was deducted 
under paragraph (a) of the description of B in subsection 118(1) 
in computing the tax payable under this Part by the person’s 
Spouse or common-law partner for the base taxation year in rela- 
tion to the month that includes that time, and 


(C) is not a person in respect of whom a special allowance under 
the Children’s Special Allowances Act is payable for the month 
that includes that time; 


History: The definition “qualified dependant” in s.°122.6 amended by 2000, c. 12, 
Sch. 2, s. 1, to- replace “spouse” with “spouse or common-law partner’’, applicable to 
2001 er seq., in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)common-law partner”. 


“return of income” filed by an individual for a taxation 
means 


year 


(a) where the individual was resident in Canada throughout the 
year, the individual’s return of income (other than a return of 
income filed under subsection 70(2) or 104(23), paragraph 
128(2)(e) or subsection 150(4)) that is filed or required to be 
filed under this Part for the year, and 


(b) in any other case, a prescribed form containing prescribed 
information, that is filed with the Minister. 
Related Provisions: 164(2.3) — Form deemed to be a return of income. 


History: The title before s. 122.6 amended to add the word “Canada” by 1998, c. 21, s. 


91, applicable after June 1998. 


Definitions [s. 122.6]: “amount? — 248(1); “base taxation year” — 122.6: “calendar 
year” — Interpretation Act 37(1)(a); “Canada” — 255; “cohabiting spouse” — 122.6: 
“common-law partner”, “common-law partnership” — 248(1); “earned income” — 


63(3), 122.6; “individual” — 248(1); “Minister” — 248(1); 
scribed” — 248(1); “qualified dependant” — 122.6; 
year” — 249, 


parent’? —252(2); “pre- 
“resident” — 250; “taxation 


Interpretation Bulletins: IT-495R3: Child care expenses, 


122.61 (1) Deemed overpayment [Child Tax Benefit] 
Where a person and, where the Minister so demands, the person’s 
cohabiting spouse or common-law partner at the end of a taxation 
year have filed a return of income for the year, an overpayment on 
account of the person’s liability under this Part for the year is 
deemed to have arisen during a month in relation to which the year 
is the base taxation year, equal to the amount determined by the 
formula 


I 
plA-B)+C+M) 


where 
A is the total of 


(a) the product obtained by multiplying $1,09032 by the num- 
ber of qualified dependants in respect of whom the person 
was an eligible individual at the beginning of the month, and 


(b) the product obtained by multiplying $7533 by the number 
of qualified dependants, in excess of 2, in respect of whom 
the person was an eligible individual at the beginning of the 
month, 


(c) [Repealed] [see History to 122.61(1) for transitional 
measure] 


is [as of July 2004] 4% (or where the person is an eligible indi- 
vidual in respect of only one qualified dependant at the begin- 
ning of the month, [as of July 2004] 2%) of the amount, if any, 
by which 


(a) the person’s adjusted income for the year 


S. 122.61(1) 


exceeds i 


(b) the greater of $32,000 and the dollar amount, as adjuste 
annually and referred to in paragraph 117(2)(a), that is used 
for the calendar year following the base taxation year, 


C is the amount determined, by. the formula 


F-(GxH) 
where 
F is, where the person is, at the beginning of the month, an eli- 
gible individual in respect of 
(a) only one qualified dependant, $1,463, and 
(b) two or more qualified dependants, the total of 
(i) $1,463 for the first qualified dependant, 
(ii) $1,254 for the second qualified dependant, and 
(iii) $1,176 for each of the third and subsequent quali- 
fied dependants, ; 
G is the amount determined by the formula 


L 
5c bee 122! 


where 
J is the person’s adjusted income for the year, 


K is the amount referred to in paragraph (b) of the descrip- 
tion of B, and 


L is the amount referred to in paragraph (a) of the descrip- 
tion of F, ‘and 
H is 
(a) if the person is an eligible individual in respect of only 
one qualified dependant, 12.2%, and 


(b) if the person is an eligible individual in respect of two 
or more qualified dependants, the fraction (expressed as a 
percentage rounded to the nearest one-tenth of one per 
cent) of which 


(i) the numerator is the total that would be determined 
under the description of F in respect of the eligible in- 
dividual if that description were applied without refer- 
ence to the fourth and subsequent qualified dependants 
in respect of whom the person is an eligible individual, 
and 


(ii) the denominator is the amount referred to in para- 
graph (a) of the description of F, divided by 0. 122; and 


M is the amount determined by the formula 


N—(O x P) 
where 
N is the product obtained by multiplying $2,300 by the number 
of qualified dependants in respect of whom both 
(a) an amount may be deducted under section 118.3 for 
the taxation year that includes the month, and 
(b) the person is an eligible individual at the beginning of 
the month, 
O is the amount determined by the formula 


Ib 
J—(F/H + K -—— 
[F/H + ( 01 59)! 
where the descriptions of J, F, H, K, and L are described in the 
description of C, and 


P. is 4% (or where the person is an eligible individual in respect 
of only one qualified dependant included in the description 
of N at the beginning of the month, 2%) of the amount deter- 
mined for the description of O. 


Related Provisions: 56(6) — Universal Child Care Benefit is taxable; 74.1(2) — No 
attribution of income from Child Tax Benefit; 122.61(6) — Additions to F after June 


34Indexed by 122.61(5) after base taxation year 1996. 
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2005; 122.63 — Agreement with province to vary calculation; 152(1.2) — Provisions 
applicable to. determination of overpayment; 152(3.2), (3.3) — Determination of 
deemed overpayment; 160.1(1)(b)—No_ interest payable on overpaid credit; 
160.1(2.1) — Liability for refunds by reason of section 122.61; 160.1(3) — No interest 
payable on overpaid credit; 164(1) — Refunds; 164(2.2) — Application respecting re-_ 
funds re section 122.61; 164(2.3)-— Form deemed to be a return of income; 164(3) — 
No interest on late payment of Child.Tax Benefit, 257 — Formula amounts cannot cal- 
culate to less than zero. 

History: Para. (c) of the description of A in subsec. 122.61(1) repealed by 2006, c. 4, 
s. 177, applicable in respect of overpayments deemed to arise during months that are 
after June 2007: and, for overpayments deemed to arise during months that are after 
June 2006 and before July 2007, the description of D in that para. is to be read as 
follows: 

Dis the product obtained by multiplying $249 by the number of qualified 
dependants who have attained the age of 6 years before the month and have 
not attained the age of 7 years before the month and in respect of whom the 
person is an eligible individual at the beginning of the month, and 


Para. (c) formerly read: 


(c) the amount determined by the formula 


D-E 
where 


Dis the product obtained by multiplying $2134 by the number of qualified 
dependants who have not attained the age of 7 years before the month and in 
respect of whom the person is an eligible individual at the beginning of the 
month, and mM 


E_ is 25% of the total of all amounts deducted under section 63 in respect of 
qualified dependants in computing the income for the year of the person or 
the person’s cohabiting spouse or common-law partner; ) 


The opening words of the description of N in the description of M in subsec. 122.61(1) 
amended to substitute “$2,300” for “$2,000”, by the said 2006, c. 4, subsec. 71). 
applicable in respect of overpayments that are deemed to arise during months that are 
after June 2006. 

The description of P in the description of M in subsec. 122.61(1) amended by 2006, c 
4, subsec. 71(2), applicable in respect of overpayments deemed to arise during months 
that are after June 2006. The description of P formerly read: 

P is the amount that would be determined for the description of H if the person 
were an eligible individual in respect of only the number of qualified 
dependants included in the description of N. : 

The description of N in the description of M in subsec. 122.61(1) amended to replac: 
“¢1600” with “$2,000” by 2005, c. 30, s. 8, applicable in respect of overpayment 
deemed to arise during months that are after June 2005. 

The first formula in subsec. 122.61(1) amended by 2003, c. 15, subsec. 77(1), applica 
ble in respect of overpayments deemed to arise during months that are after June 2002 
The first formula formerly read: 


1/12((A — B) + C] 


Paras. (a) and (b) of the description of F in subsec. 122.61(1) amended by the said ¢ 
15, subsec. 77(2), applicable in respect of overpayments deemed to arise during month 
that are after June 2003. The paras. formerly read: eh 


(a) only one qualified dependant, $1,255, and | 
(b) two or more qualified dependants, the total of 
(i) $1,255 for the first qualified dependant, 


(ii) $1055 for the second qualified dependant, and 


| 


(iii) $980 for each of the third and subsequent qualified dependants, 


The descriptions of G and H in subsec. 122.61(1) amended by the said c. 15, subse 
77(3), applicable in respect of overpayments deemed to arise during months that a 
after June 2003, except that, for overpayments deemed to arise during those montl 
that are before July 2004, 


(a) the description of G is to be read as follows: 


G_ is the amount, if any, by which the person’s adjusted income for the year 
exceeds $21,529, and 35: 


(b) subpara. (b)(ii) in the description of H is to be read as follows: . 


(ii) the denominator is the amount by which the amount referred to in para- 
graph (b) of the description of B exceeds $21,529. | 


The description of M added to subsec. 122.61(1) by the said c. 15, subsec. 77(4), apP | 
cable in respect of overpayments deemed to arise during months that are after Ju 
2003, except that, for overpayments deemed to arise during those months that ¢ 
before July 2004, the description of O is to be read as follows: 

O is the amount determined by the formula i 


(a) “J - $33,487”, if the person is an eligible individual in respect ol | 
three or fewer qualified dependants, and 
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(b) “J - (F/H + $21,529)”, if the person is an eligible individual in re- 
spect of more than three qualified dependants, 


where the descriptions of J, F and H 


are described in the description of C, 
j and 


| The opening words of the description of B in subsec. 122.61(1) amended by 2001, c. 


17, subsec. 110(1), applicable with respect to Overpayments deemed to arise during 
months that are after June 2004. That portion formerly read: i 


Bis 5% (or where the person is an eligible individual in respect of only one 
qualified dependant at the beginning of the month, 2 1/2%) of the amount, if 
} any, by which 


| 
| 


Para. (b) of the description of B in subsec. 122.61(1) amended to add “the greater of 
$32,000 and” by the said c. 17, subsec. 110(2), applicable with respect to overpayments 
deemed to arise during months that are after June 2001. 


‘Paras. (a) and (b) of the description of F in subsec. 122.61(1) amended by the said c. 
‘17, subsec. 110(3), applicable with respect to overpayments deemed to arise during 
‘months that are after June 2001. Those paras. formerly read: 
(a) only one qualified dependant, $1,15534, and 
(b) two or more qualified dependants, the total of 
(i) $1,15534 for the first qualified dependant, 
(ii) $9553 for the second qualified dependant, and 
t (iii) $88034 for each of the third and subsequent qualified dependants, 


Subsec. 122.61(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“Spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. 
jee also the transitional rules reproduced in the History to 248(1)“common-law 
vartner”™. 

vara. (a) of the description of A, and the descriptions of B, G and H in subsec. 
22.61(1) amended by 2000, c. 14, subsecs. 40(1), (2), and (4), applicable with respect 


) overpayments deemed to arise during months that are after June 2000. Those :por- 
ons formerly read: 


(a) the product obtained by multiplying $1,020 by the number of qualified 
_ dependants in respect of whom the person was an eligible individual at the be- 
_ ginning of the month, 


_ Bis 5% (or where the person is an eligible individual in respect of only one 
; qualified dependant at the beginning of the month, 2'> %) of the amount, if 


any, by which the person’s adjusted income for the year exceeds $29,59034. 
| and 


Gis the amount, if any, by which the person’s adjusted income for the year 
exceeds $20,92134, and 


_ His, where the person is an eligible individual in respect of 
(a) only one qualified dependant, 11.0%, 
(b) two qualified dependants, 19.7%, and 
(c) three or more qualified dependants, 27.6%. 


“as. (a) and (b) of the description of F in subsec. 122.61(1) amended by the said c. 
- subsec, 40(3). applicable with respect to Overpayments deemed to arise during 
‘nths that are after June 2000 except that, with respect to Overpayments deemed to 
¢ during months that are after June 2000 and before July 2001, the references to 
) 155”, “$955” and “$880” shall be read as references to “$977”, “$771” and 
94”, respectively. Paras. (a) and (b) formerly read: 


(a) only one qualified dependant, $95534, and 
(b) two or more qualified dependants, the total of 
(i) $95534 for the first qualified dependant, 
(ii) $75534 for the second qualified dependant, and 


|. iii) $68074 for each, if any, 


of the third and subsequent qualified 
} dependants, 


opening words of the description of F in subsec. 122.61(1) amended by 2000, c. 
3. 33, deemed to have come into force on June 18, 1998. They formerly read: 


F is, where the person is an eligible individual in respect of 


description of B in subsec. 122.61(1) amended by 1999, c. 26, subsec. 36(1), appli- 
'2 to the calculation of Overpayments deemed to arise during months that are after 
| 2000. The description formerly read: 

3 is 5% (or where the Person is an eligible individual in respect of only one 

' qualified dependant at the beginning of the month, 2 '2%) of the amount, if 
any, by which the person’s adjusted income for the year exceeds $25,921; 
and 


| —_<-e eee 
lexed by 122.61(5) after base taxation year 1996, 
‘lexed by 122.61(5.1) after base taxation year 1996. 


" exed by 122.61(6) after base taxation year 1991. 
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Paras. (a) and (b) of the description of F, and paras. (a) to (c) of the description of H in 
subsec. 122.61(1) amended by the said c. 26, subsec. 36(2), applicable to the calcula- 
tion of overpayments deemed to arise during months that are’ after June 1999 except 
that, in their application to Overpayments deemed to arise during months that are after 
June 1999 and before July 2000, the reference to “$955” in para. (a) of the description 
of F shall be read as “$785” (by 2000, c. 19, s. 73, deemed to have come into force on 
June 17, 1999), the references to “3955”, “$755” and “$680” in subparas. (b)(i) to (iii) 
of F, as amended, shall be read as references to “$785”, “$585” and “$510”, respec- 
tively; and the references to “1 1.0%”, “19.7%” and “27.6% in Paras. (a) to (c) of H, as 
amended, shall be read as references to “] 1.5%”, “20.1%” and “27.5%”, respectively. 
The paras. in descriptions F and H formerly read: 


(a) only one qualified dependant, $605, and 
(b) two or more qualified dependants, the total of 
(i) $605 for the first qualified dependant, 
(ii) $405 for the second qualified dependant, and 
(iii) $330 for each, if any, of the third and subsequent qualified dependants, 
(a) only one qualified dependant, 12.1%, 
(b) two qualified dependants, 20.2%, and 
(c) three or more qualified dependants, 26.8%. 


Subsec. 122.61(1) amended by 1998, c. 21, subsec, 93(1), applicable with respect to 


Overpayments deemed to arise during months that are after June 1998. The subsec. 
formerly read: 


(1) Where a person and, where the Minister so demands, the person’s cohabiting 
spouse at the end of a taxation year have filed a return of income for the-year, an 
Overpayment on account of the person’s lability under this Part for the year shall 


be deemed to have arisen during a month in relation to which the year is the base 
taxation year, equal to the amount determined by the formula 


l 
75 (A—B) 
ia 72 
where 


A is the total of 


(a) the product obtained by multiplying $1,02034 by the number of 
qualified dependants in respect of whom the person was an eligible indi- 
vidual at the beginning of the month, 


(b) the product obtained by multiplying $7534 by the number of quali- 
fied dependants, in excess of 2, in respect of whom the person was an 
eligible individual at the beginning of the month, 


(c) where the person is, at the beginning of the month, an eligible indivi- 
dual in respect of one or more qualified dependants, the amount deter- 
mined by the formula 

| —(G~x H) 


: | D-$3,750°4 
x 
5 
$6,250°° 
C is, where the person is an eligible individual in respect of 
(i) only one qualified dependant, $60534, and 


where 


(ii) two or more qualified dependants, the total of 
(A) $60534 for the first qualified dependant, 
(B) $40534 for the second qualified dependant, and 


(C) $33034 for each, 


if any, of the third and subsequent 
qualified dependants, 


D is the lesser of $10,00034 and the person’s adjusted earned income 
for the year, 


G ~ is the amount, if any, b 


which the person’s adjusted income for the 
year exceeds $20,921 36 


and 
His, where the person is an eligible individual in respect of 
(i) only one qualified dependant, 12.1%, 
(11) two qualified dependants, 20.2%. and 
(ili) three or more qualified dependants, 26.8%, and 
(d) the amount determined by the formula 


E-F 


where 


S. 122.61(1) 


E_ is the product obtained by multiplying $2134 by the number of 
qualified dependants who have not attained the age of 7 years 
before the month and in respect of whom the person is an eligible 
individual at the beginning of the month, and 


Fis 25% of the total of all amounts deducted under section 63 in re- 
spect of qualified dependants in computing the income for the year 
of the person or the person’s cohabiting spouse; and 


B. is 5% (or where the person is an eligible individual in respect of only one 
qualified dependant at the beginning of the month, 2'/2%) of the amount, if 
any, by which the person’s adjusted income for the year exceeds $25,921~". 

Para. (c) of the description of A in subsec. 122.61(1) amended by 1997, c. 26, subsec. 
80(1), applicable to overpayments deemed to arise during months that are after June 
1997. Para. (c) formerly read: 

(c) where the person is, at the beginning of the month, an eligible individual in 

respect of one or more qualified dependants, the amount determined by the 

formula 


C-D 
where 


which the person’s 


Cis the lesser of $5002/ and 8% of the amount, if any, by 
37 and 


adjusted earned income for the year exceeds $3,750, 


Dis 10% of the amount, if any, by which the person’s adjusted income for the 
year exceeds $20,921,”° and 


For more History, see at end of s, 122.64. 
Interpretation Bulletins: IT-495R3: Child care expenses. 
Forms: CTB9: Canada child tax benefit statement; RC64: Children’s special al- 


lowances:; RC66: Canada child tax benefit application, RC66 SCH: Status in Can- 
ada/statement of income. 


(2) Exceptions — Notwithstanding subsection (1), where a partic- 
ular month is the first month during which an overpayment that is 
less than $10 (or such other amount as is prescribed) is deemed 
under that subsection to have arisen on account of a person’s liabil- 
ity under this Part for the base taxation year in relation to the partic- 
ular month, any such overpayment that would, but for this subsec- 
tion, reasonably be expected at the end of the particular month to 
arise during another month in relation to which the year is the base 
taxation year shall be deemed to arise under that subsection during 
the particular month and not during the other month. 


(3) Non-residents and part-year residents — For the pur- 
poses of this section, unless a person was resident in Canada 
throughout a taxation year, 


(a) for greater certainty, the person’s income for the year shall 
be deemed to be equal to the amount that would have been the 
person’s income for the year had the person been resident in 
Canada throughout the year; and 


(b) the person’s earned income for the year shall not exceed that 
portion of the amount that would, but for this paragraph, be the 
person’s earned income that is included because of section 114 
or subsection 115(1) in computing the person’s taxable income 
or taxable income earned in Canada, as the case may be, for the 
year. 


Forms: RC66 SCH: Status in Canada/statement of income. 


(3.1) Effect of bankruptcy — For the purposes of this subdivi- 
sion, where in.a taxation year an individual becomes bankrupt, 


(a) the individual’s income for the year shall include the indivi- 
dual’s income for the taxation year that begins on January | of 
the calendar year that includes the date of bankruptcy; and 


(b) the total of all amounts deducted under section 63 in comput- 
ing the individual’s income for the year shall include the amount 
deducted under that section for the individual’s taxation year 
that begins on January 1 of the calendar year that includes the 
date of bankruptcy. 


34indexed by 122.61(5) after base taxation year 1996. 
37 Were indexed by 122.61(5) after base taxation year 1991. 
38 Was indexed by 122.61(6) after base taxation year 1991. 
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(c) [Repealed] 


Related Provisions: 118.95, 122.5(7) — Parallel rule for personal credits and GST 
credit. 


History: Paras. 122.61(3.1)(a) and (b) amended and para. (c) repealed by 1998, c. 21, 
s. 94, in force on June 18, 1998. The paras. formerly read: 


(a) the individual’s earned income for the year shall include the individual’s 
earned income for the taxation year that begins on January | of the calendar year 
that includes the date of bankruptcy; 


(b) the individual’s income for the year shall include the individual’s income for 
the taxation year that begins on January | of the calendar year that includes the 
date of bankruptcy; and 


(c) the total of all amounts deducted under section 63 in computing the indivi-. 
dual’s income for the, year shall include the amount deducted under that section 
for the individual’s taxation year that begins on January 1 of the calendar year 
that includes the date of bankruptcy. 


Subsec. 122.61(3.1) added by 1998, c. 19, s. 141, applicable to bankruptcies that occur 


after April 26, 1995. 


For more History, see at end of s. 122.64 


(4) Amount not to be charged, etc. — A refund of an amount | 
deemed by this section to be an overpayment on account of a per- 
son’s liability under this Part for a taxation year | 


(a) shall not be subject to the operation of any law relating to 
bankruptcy or insolvency; 


(b) cannot be assigned, charged, attached or given as security; _ 


(c) does not qualify as a refund of tax for the purposes of the Tax 
Rebate Discounting Act; 


(d) cannot be retained by way of deduction or set-off under the: 
Financial Administration Act; and | 


(e) is not garnishable moneys for the purposes of the Family Or- 
ders and Agreements Enforcement Assistance Act. 


(5) Annual adjustment [indexing] — Each amount expressed 
in dollars in subsection (1) shall be adjusted so that, where the base 
taxation year in relation to a particular month is after 1998, the 
amount to be used under that subsection for the month is the total of 


(a) the amount that would, but for subsection (7), be the relevant 
amount used under subsection (1) for the month that is one yeal 
before the particular month, and : 


(b) the product obtained by multiplying 

(i) the amount referred to in paragraph (a) 
by 
(ii) the amount, adjusted in such manner as is prescribed ant 
rounded to the nearest one-thousandth or, where the resul 
obtained is equidistant from 2 such consecutive on 


thousandths, to the higher thereof, that is determined by th. 
formula 


Avvuly | 
B 

} 

where } 


A. is the Consumer Price Index (within the meaning assigne’ 
by subsection 117.1(4)) for the 12-month period that et) 
ded on September 30 of the base taxation year, and 

Bis the Consumer Price Index for the 12 month period pr 
ceding the period referred to in the description of A. | 


Related Provisions: 117.1(1)— Indexing of other amounts; 122.61(6) — Adju- 
ment to amounts of $1,090, $213 and $75; 122.61(6.1) — Transition for 2001-C; 
122.61(7) — Rounding of adjusted amounts; 257 — Formula cannot calculate to I 
than zero. 


History: The opening words of subsec. 122.61(5), the formula and the description | 
A in subpara. 122.61(5)(b)(ii) amended by 2000, c. 14, subsecs. 40(5)-(7), applica | 


| 
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with respect to overpayments deemed to arise during months that are after June 2000. 
Those portions formerly read: 
(5) Each amount expressed in dollars in subsection (1) shall be adjusted so that, 
where the base taxation year in relation to a particular month is after 1996, the 
amount to be used under that subsection for the month is equal to the total of 


A is the Consumer Price Index (within the meaning assigned by subsection 
117.1(4)) for the 12 month period that ended on March 31 in the calendar 
year following the base taxation year, and 

The opening words of subsec. 122.61(5) amended by 1999, c. 26, subsec. 36(4), appli- 
sable in respect of months that are after June 1997. They formerly read: 

(S) Each amount (other than the amounts of $6,250 and $20,921) expressed in 

dollars in subsection (1) shall be adjusted so that, where the base taxation year in 

relation to a particular month is after 1996, the amount to be used under that 
subsection for the month is equal to the total of 
the opening words of subsec. 122.61(5) amended by 1997, c. 26, subsec. 80(2), appli- 
able to overpayments deemed to arise during months that are after June 1997. These 
vords formerly read: 


(5) Each amount (other than the amount of $20,921) expressed in dollars in sub- 
section (1) shall be adjusted so that, where the base taxation year in relation to a 
particular month is after 1991, the amount to be used under that subsection for 
the month is equal to the total of 


or more History, see at end of s. 122.64 


3.1) [Repealed] 


istory: Subsec. 122.61(5.1) repealed by 1998, c. 21, subsec. 93(2), applicable with 
spect to overpayments deemed to arise during months that are after June 1998. The 
ibsec. formerly read: 
(5.1) Annual adjustment [indexing] — The amount of $6,250 referred to in 
subsection (1) shall be adjusted so that the amount to be used under that subsec- 
tion for a month in relation to a base taxation year that is after 1996 is equal to 
the amount by which 


(a) the amount of $10,000 referred to in that subsection, as adjusted and 
rounded under this section for the year, 


exceeds 


(b) the amount of $3,750 referred to in that subsection, as adjusted and 
rounded under this section for the year. 


osec. 122.61(5.1) added by 1997, c. 26, subsec. 80(3), applicable to overpayments 
‘med to arise during months that are after June 1997. 


“more History, see at end of s. 122.64 


| Additions to NCB supplement — July 2005 and 2006 — 
ch amount referred to in the description of F in subsection (1) 
itis to be used for the purpose of determining the amount deemed 
be an overpayment arising during months that are 


(a) after June 2005 and before July 2006, is to be replaced with 
the amount that is the total of $185 and the amount otherwise 
determined under subsection (5) for those months; and 


(b) after June 2006 and before July 2007, is to be replaced with 
the amount that is the total of $185 and the amount otherwise 
determined, for those months, by applying subsection (5) to the 
amount determined under paragraph (a). 


‘ory [Subsec. 122.61(6)]: Subsec. 122.61(6) amended by 2003'c. 15; subsec. 
), applicable in respect of Overpayments deemed to arise during months that are 
June 2003. The subsec. formerly read: 


6) Adjustment to certain amounts — For the purpose of subsection (5), the 
imount of $1,090, and the amounts in respect of the amounts of $213 and $75, 
eferred to in subsection (1), that are used for the purpose of determining the 
‘mount deemed to be an overpayment arising during particular months that are 


(a) after June 2000 and before July 2001, are deemed to be $1,104, $219 and 
$77, respectively; 


(b) after June 2001 and before July 2002, shall be equal to the greater of the 
amounts deemed under paragraph (a) to be an Overpayment arising during 
the months referred to in that paragraph and the amounts that would other- 
wise be determined for those particular months if this Act were read without 
reference to this subsection; and 


(c) after June 2002, shall be computed without reference to paragraphs (a) 
and (b). 
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Subsec. 122.61(6) added by 2000, c. 14, subsec. 40(8), applicable with respect to over- 
payments deemed to arise during months that are after June 2000. 
History [former subsec. 122.61(6)]: Subsec. 122.61(6) repealed by 1999, c. 26, 
subsec. 36(5), applicable in respect of months that are after June 1997. The subsec. 
formerly read: 
(6) Idem — The amount of $20,921 referred to in subsection (1) shall be ad- 
justed so that the amount to be used thereunder for a month in relation to a base 
taxation year that is after 1991 is equal to the amount by which 


(a) the amount of $25,921 referred to in subsection (1), as adjusted and 
rounded under this section for the year, 


exceeds 


(b) the product obtained by multiplying the amount of $500 referred to in 
subsection (1), as adjusted and rounded under this section for the year, by 
10. 


For more History, see at end of s. 122.64 


(6.1) Agreement with a province — Notwithstanding subsec- 
tion (5), for the purposes of any agreement referred to in section 
122.63 with respect to overpayments deemed to arise during months 
that are after June 2001 and before July 2002, the amount deter- 
mined under subparagraph (5)(b)(ii) for a month referred to in para- 
graph (6)(b) is deemed to be 0.012. 


History: Subsec. 122.61(6.1) amended by 2001, c. 17, subsec. 110(4), applicable in 
respect of overpayments deemed to arise during months that are after June 2001 and 
before July 2002. Subsec. 122.61(6.1) formerly read: 
(6.1) Exception — Where section 122.63 applies for the purpose of calculating 
an overpayment deemed under subsection (1) to arise during a month referred to 
in paragraph (6)(a) or (b) on account of a person’s tax liability, the amount deter- 
mined under subparagraph (5)(b)(i) in respect of the person for the month is 
deemed to be 
(a) Zero, where the month is referred to 
(i) in paragraph (6)(a), or 


(ii) in paragraph (6)(b) and the amount otherwise determined under sub- 
paragraph (5)(b)(ii) is less than 0.014: and 
(b) 1090/1104 of the amount otherwise determined under that subparagraph, 
in any other case. 


Subsec. 122.61(6.1) added by 2000, c. 14, subsec. 40(8), applicable with respect to 
Overpayments deemed to arise during months that are after June 2000. 


(7) Rounding — Where an amount referred to in subsection (1), 
when adjusted as provided in subsection (5), is not a multiple of one 
dollar, it shall be rounded to the nearest multiple of one dollar or, 
where it is equidistant from*2 such consecutive multiples, to the 
higher thereof. 

History [s. 122.61]: See at end of s. 122.64. 

Definitions [s. 122.61]: “adjusted earned income”, “adjusted income” — 122.6: 
“amount” — 248(1); “base taxation year” — 122.6; “calendar year” — Interpretation 
Act 37(1)(a); “Canada” — 255; “cohabiting spouse’ — 122.6; “common-law part- 
ner” — 248(1); “earned income”, “eligible individual” — 122.6: “Minister” — 248(1); 
“month” — Interpretation Act 35(1): “person” — 248(1); “qualified dependant” — 
122.6; “resident” — 250; “retum of income? — 122.6; “taxable income” — 2(2), 
248(1); “taxable income earned in Canada” — 115(1), 248(1); “taxation year” — 249, 


122.62 (1) Eligible individuals — For the purposes of this subdi- 
vision, a person may be considered to be an eligible individual in 
respect of a particular qualified dependant at the beginning of a 
month only if the person has, no later than 11 months after the end 
of the month, filed with the Minister a notice in prescribed form 
containing prescribed information. 

Related Provisions: 220(2.1) — Waiver of requirement under 122.62(1) to file 
notice; 241(4)(b) — Disclosure of taxpayer information for purposes of administering 
the Act. 


History: Subsec. 122.62(1) amended by 1998, c. 19, subsec. 142(1), applicable after 
August 27, 1995. Subsec. 122.62(1) formerly read: 


(1) For the purposes of this subdivision, a person may be considered to be an 
eligible individual in respect of a particular qualified dependant at the beginning 
of a month only if the person has, no later than 11 months after the end of the 
month, filed with the Minister of Human Resources Development a notice in a 
form authorized, and containing information required, by that Minister. 


Subsec. 122.62(1) amended by 1996, c. 11, para. 95(h), to substitute “Minister of 
Human Resources Development” for “Minister of National Health and Welfare”, in 
force July 12, 1996. 


For more History, see at end of s. 122.64 
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(2) Extension for notices — The Minister may at any time ex- 
tend the time for filing a notice under subsection (1). 

History: Subsec. 122.62(2) amended by 1998, c. 19, subsec. 142(1), applicable after 
August 27, 1995. Subsec. 122.62(2) formerly read: 


(2) The Minister of Human Resources Development may at any time extend the 
time for filing a notice under subsection (1). 
Subsec. 122.62(2) amended by 1996, c. 11, para. 95(h), to substitute “Minister of 
Human Resources Development” for “Minister of National Health and Welfare”, in 
force July 12, 1996. 


For more History, see at end of s. 122.64 


(3) Exception — Where at the beginning of 1993.a person is an 
eligible individual in respect of a qualified dependant, subsection 
(1) does not apply to the person in respect of the qualified depen- 
dant if the qualified dependant was an eligible child (within the 
meaning assigned by subsection 122.2(2) because of subparagraph 
(a)(i) in the definition “eligible child” in that subsection) of the in- 
dividual for the 1992 taxation year. 


(4) Person ceasing to be an eligible individual — Where 

during a particular month a person ceases to be an eligible indivi- 

dual in respect of a particular qualified dependant (otherwise than 

because of the qualified dependant attaining the age of 18 years), 

the person shall notify the Minister of that fact before the end of the 

first month following the particular month. 

History: Subsec. 122.62(4) amended by 1998, c. 19, subsec. 142(2), applicable after 

August 27, 1995. Subsec. 122.62(4) formerly read: 
(4) Where during a particular month a person ceases to be an eligible individual 
in respect of a particular qualified dependant (otherwise than because of the 
qualified dependant attaining the age of 18 years), the person shall inform the 
Minister of Human Resources Development of that fact, in such form as that 
minister may require, before the end of the first month following the particular 
month. 

Subsec. 122.62(4) amended by 1996, c. 11, para. 95(h), to substitute “Minister of 

Human Resources Development” for “Minister of National Health and Welfare”, in 

force July 12, 1996. 

For more History, see at end of s. 122.64 

Selected Cases [subsec. 122.62(4)]: Kehler v. R., [2004] 3 C.T.C. 2504 (TCC) 

(Taxpayer required to advise Minister if no longer eligible to receive payments. Interest 

assessed). 


Forms: RC65: Marital status change. 


(5) Death of cohabiting spouse [or common-law part- 
ner] — Where 


(a) before the end of a particular month the cohabiting spouse or 
common-law partner of an eligible individual in respect of a 
qualified dependant dies, and 


(b) the individual so elects, before the end of the eleventh month 
after the particular month, in a form that is acceptable to the 
Minister, 


for the purpose of determining the amount deemed under subsection 
122.61(1) to be an overpayment arising in any month after the par- 
ticular month on account of the individual’s liability under this Part 
for the base taxation year in relation to the particular month, subject 
to any subsequent election under subsection (6) or (7), the indivi- 
dual’s adjusted income for the year is deemed to be equal to the 
individual’s income for the year. 

History: Subsec. 122.62(5) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248( 1)“common-law 
partner”. 

The portion of subsec. 122.62(5) after para. (b) amended by 1998, c. 21, para. 95(a), in 
force on June 18, 1998. That portion formerly read: 


for the purpose of determining the amount deemed under subsection 122.61(1) 
to be an overpayment arising in any month after the particular month on account 
of the individual’s liability under this Part for the base taxation year in relation to 
the particular month, subject to any subsequent election under subsection (6) or 
(7), 


(c) the individual’s adjusted income for the year is deemed to be equal to the 
individual’s income for the year, and 


(d) the individual’s adjusted earned income for the year is deemed to be 
equal to the individual’s earned income for the year. 


Income Tax Act, Part 1, Division E 


Former subsec. 122.62(5) repealed, 122.62(6) renumbered as 122.62(5) and amended 
by 1998, c. 19, subsec. 142(2), applicable after August 27, 1995. Former subsecs. 
122.62(5) and (6) formerly read: 


(5) Waiver — The Minister of Human Resources Development may at any time 
waive the requirement 


(a) under subsection (1) to file a notice; or 


(b) under subsection (4) to inform that minister that the person has ceased to 
be an eligible individual in respect of a particular qualified dependant. 


(6) Death of cohabiting spouse — Where before the end of a particular month 
the cohabiting spouse of an eligible individual in respect of a qualified dependant 
dies and the individual so elects, before the end of the eleventh month following 
the particular month, in a form that is acceptable to the Minister of Human Re- 
sources Development, for the purpose of determining the amount deemed under 
subsection 122.61(1) to be an overpayment arising in any month after the partic- 
ular month on account of the individual’s liability under this Part for the base 
taxation year in relation to the particular month subject to any subsequent elec- 
tion under subsection (7) or (8), the individual’s adjusted income for the year 
shall be deemed to be equal to the individual’s income for the year and the indi- 
vidual’s adjusted earned income for the year shall be deemed to be equal to the 
individual’s earned income for the year. 


Subsecs. 122.62(5), (6) amended by 1996, c. 11, para. 95(h), to substitute “Minister of 
Human Resources Development” for “Minister of National Health and Welfare”, in 
force July 12, 1996. 

For more History, see at end of s. 122.64. 


Forms: RC65: Marital status change. 


(6) Separation from cohabiting spouse [or common-law 
partner] — Where 


(a) before the end of a particular month an eligible individual in 
respect of a qualified dependant begins to live separate and apart. 
from the individual’s cohabiting spouse or common-law partner, 
because of a breakdown of their marriage or common-law part- 
nership, for a period of at least 90 days that includes a day in the 
particular month, and 


(b) the individual so elects, before the end of the eleventh month 
after the particular month, in a form that is acceptable to the 
Minister, 


for the purpose of determining the amount deemed under subsection 
122.61(1) to be an overpayment arising in any month after the par- 
ticular month on account of the individual’s liability under this Part 
for the base taxation year in relation to the particular month, subject 


to any subsequent election under subsection (5) or (7), the indivi- 
dual’s adjusted income for the year is deemed to be equal to the 
individual’s income for the year. 


History: Subsec. 122.62(5) amended by 2000, c. 12, Sch. 2, s. I, to replace ‘spouse’ 
with “spouse or common-law partner’, and by Sch. 2, s. 9, to replace “marriage” with 
“marriage or common-law partnership”, applicable to 2001 ef seq., in force July 31 
2000. See also the transitional rules reproduced in the History to 248(1)*common-law 
partner”. 

The portion of subsec. 122.62(6) after para. (b) amended by 1998, c. 21, para. 95(b), 1 
force on June 18, 1998. That portion formerly read: 


for the purpose of determining the amount deemed under subsection 122.61(1) to be 
an overpayment arising in any month after the particular month on account of the 
individual’s liability under this Part for the base taxation year in relation to the partic- 
ular month, subject to any subsequent election under subsection (5) or (7), 


(c) the individual’s adjusted income for the year is deemed to be equal to the 
individual’s income for the year, and 


(d) the individual’s adjusted earned income for the year is deemed to be equal to 
the individual’s earned income for the year. 


Former subsec. 122.62(7) renumbered as 122.62(6) and amended by 1998, c. 19, sub 
sec, 142(2), applicable after August 27, 1995. Subsec. 122.62(7) formerly read: 


(7) Where before the end of a particular month an eligible individual in respect — 
of a qualified dependant commences to live separate and apart from the indivi- 

dual’s cohabiting spouse, because of a breakdown of their marriage, for a period © 
of at least 90 days that includes a day in the particular month and the individual | 
so elects, before the end of the eleventh month following the particular month, in | 
a form that is acceptable to the Minister of Human Resources Development, for 

the purpose of determining the amount deemed under subsection 122.61(1) to be 

an overpayment arising in any month after the particular month on account of the | 
individual’s liability under this Part for the base taxation year in relation to the » 
particular month subject to any subsequent election under subsection (6) or (8), 
the individual’s adjusted income for the year shall be deemed to be equal to the» 
individual’s income for the year and the individual’s adjusted earned income for 

the year shall be deemed to be equal to the individual’s earned income for the | 
year. | 
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Subdivision a.1 — Computation of Tax: Canada Child Tax Benefit 


Former subsec. 122.62(7) amended by 1996, c. 11, para. 95(h), to substitute “Minister 
of Human Resources Development” for ‘‘Minister of National Health and Welfare”, in 
force July 12, 1996. 

For more History, see at end of s. 122.64 


Forms: RC6S: Marital status change. 


(7) Person becoming a cohabiting spouse [or common- 
law partner] — Where 


(a) at any particular time before the end of a particular month a 
taxpayer has become the cohabiting spouse or common-law 
partner of an eligible individual, and 


(b) the taxpayer and the eligible individual jointly so elect in 
prescribed form filed with the Minister before the end of the 
eleventh month after the particular month, 


for the purpose of determining the amount deemed by subsection 
122.61(1) to be an overpayment arising in any month after the par- 
ticular month on account of the eligible individual’s liability under 
this Part for the year, the taxpayer is deemed to have been the eligi- 
ble individual’s cohabiting spouse or common-law partner through- 
out the period that began immediately before the end of the base 
taxation year in relation to the particular month and ended at the 
particular time. 
History: Subsec. 122.62(7) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“‘common-law 
partner”. 


Former subsec. 122.62(8) renumbered as 122.62(7) and amended by 1998, c. 19, sub- 
sec. 142(2), applicable after August 27, 1995. Subsec. (8) formerly read: 


(8) Where at any particular time before the end of a particular month a taxpayer 
has become the cohabiting spouse of an eligible individual and the taxpayer and 
the eligible individual jointly so elect, before the end of the eleventh month fol- 
lowing the particular month, in a form that is acceptable to the Minister of 
Human Resources Development, the taxpayer shall be deemed to haye been the 
eligible individual’s cohabiting spouse throughout the period commencing im- 
mediately before the end of the base taxation year in relation to the particular 
month and ending at the particular time for the purpose of determining the 
amount deemed by subsection 122.61(1) to be an Overpayment arising in any 
month after the particular month on account of the eligible individual’s liability 
under this Part for the year. 


Former subsec. 122.62(8) amended by 1996, c. 11, para. 95(h), to substitute “Minister 
of Human Resources Development” for “Minister of National Health and Welfare”, in 
force July 12, 1996, 


For more History, see at end of s. 122.64 


Forms: RC65: Marital status change. 


(8), (9) [Repealed] 


History: Subsec. 122.62(9) repealed by 1998, c. 19, subsec. 142(2), applicable after 
August 27, 1995. Subsec. 122.62(9) formerly read: 


(9) Advice of Department of Human Resources Development — The Min- 
ister may obtain the advice of the Department of Human Resources Develop- 
ment as to whether 


(a) a taxpayer is an eligible individual in respect of a qualified dependant; 
(b) a person is a qualified dependant; or 
(c) a person is a taxpayer’s cohabiting spouse. 


Subsec, 122.62(9) amended by 1996, c. 11, para. 97(1)(e), to substitute “Department of 
duman Resources Development” for “Department of National Health.and Welfare”, in 
orce July 12, 1996. 


“or more History, see at end of s. 122.64 


definitions [s. 122.62]: “adjusted earned income”, “adjusted income”, “cohabiting 


pouse or common-law. partner” — 122.6; “common-law partner”, “common-law part- 
ership” — 248(1); “eligible individual” — 122.6; “individual” — 248(1); ‘Minister’, 
person”, “prescribed” — 248(1): “qualified dependant” — 122.6; “taxpayer”? — 


48(1). 


22.63 (1) Agreement — The Minister of Finance may enter into 
n agreement with the government of a province whereby the 
mounts determined under paragraph (a) of the description of A in 
ubsection 122.61(1) with respect to persons resident in the prov- 
ice shall, for the purpose of calculating overpayments deemed to 
rise under that subsection, be replaced by amounts determined in 
ccordance with the agreement. 
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S. 122.64(2) 


Related Provisions: 122.61(6.1) — Transitional adjustment for 2001-02. 


History: Subsec. 122.63(1) amended by 1998, c. 19, s. 143, applicable after August 
27, 1995. Subsec. 122.63(1) formerly read: 


(1)’The Minister of Finance and the Minister of Human Resources Development 
may enter jointly into an agreement with the government of a province whereby 
the amounts determined under paragraph (a) in the description o: A in subsection 
122.61(1) with respect to persons resident in the province shall, for the purposes 
of calculating overpayments deemed to arise under that subsection, be replaced 
by amounts determined in accordance with the agreement. 

Subsec. 122.63(1) amended by 1996, c. 11, para. 95(h), to substitute “Minister of 

Human Resources Development” for “Minister of National Health and Welfare’, in 


force July 12, 1996, However, this change will effectively be superseded by (Bill C-69) 
1998, c. 19 reproduced as proposed amendments above. 


For more History, see at end of s. 122.64 


(2) Idem — The amounts determined under paragraph (a) of the 
description of A in subsection 122.61(1) for a base taxation year 
because of any agreement entered into with a province and referred 
to in subsection (1) shall be based’ on the age of qualified 
dependants of eligible individuals, or on the number of such quali- 
fied dependants, or both, and shall result in an amount in respect of 
a qualified dependant that is not less, in respect of that qualified 
dependant, than 85% of the amount that would otherwise be deter- 
mined under that paragraph in respect of that qualified dependant 
for that year. 


(3) Idem — Any agreement entered into with a province and re- 
ferred to in subsection (1) shall provide that, where the operation of 
the agreement results in a total of all amounts, each of which is an 
amount deemed under subsection 122.61(1) to be an overpayment 
on account of the liability under this Part for a taxation year of a 
person subject to the agreement, that exceeds 101% of the total of 
such overpayments that would have otherwise been deemed to have 
arisen under subsection 122.61(1), the excess shall be reimbursed 
by the government of the province to the Government of Canada. 
Definitions [s. 122.63]: “amount” — 248(1); “‘base taxation year’, “eligible indivi- 
dual” — 122.6; “person” — 248(1); ‘province’ — Interpretation Act 35(1); “qualified 
dependant” — 122.6; “resident” — 250. 


122.64 (1) Confidentiality of information — Information ob- 
tained under this Act or the Family Allowances Act by or on behalf 
of the Minister of Social Development is deemed to be obtained on 
behalf of the Minister of National Revenue for the purposes of this 
Act. 


Related Provisions: 241 — Rules applicable to taxpayer information; 122.64(2), 
(3) — Intergovernmental disclosure. 


History: Subsec. 122.64(1) amended by 2005, c. 35, para. 67(d) to substitute “Minister 
of Social Development” for “Minister of Human Resources Development”, proclaimed 
in force October 5, 2005. 

Subsec. 122.64(1) amended by 1996, c. 11, para. 95(h), to substitute “Minister of 
Human Resources Development” for “Minister of National Health and Welfare”. in 
force July 12, 1996. 


For more History, see at end of s. 122.64 


(2) Communication of information — Notwithstanding subsec- 
tion 241(1), an official (as defined in subsection 241(10)) may pro- 
vide information obtained under subsection 122.62(1), (4), (5), (6) 
or (7) or the Family Allowances Act 


(a) to an official of the government of a province, solely for the 
purposes of the administration or enforcement of a prescribed 
law of the province; or 


(b) to an official of the Department of Social Development for 
the purposes of the administration of the Family Allowances Act, 
the Canada Pension Plan or the Old Age Security Act. 


Related Provisions: 122.64(4) — Offence; 241(4)G-1) — Disclosure to officials of 
provinces other than Quebec. 


History: Para. 122.64(2)(b) amended by 2005, c. 35, para. 66(d) to substitute ‘Depart- 
ment of Social Development” for “Department of Human Resources Development”, 
proclaimed in force October 5, 2005. 


Subsec. 122.64(2) amended by 1998, c. 19, subsec. 144(1), applicable after August 27, 
1995 except that, before July 12, 1996, the reference in para: 122.64(2)(b) to “Human 


S. 122.64(2) Income Tax Act, 


Resources Development” shall be read as a reference to ‘National Health and Wel- 
fare”. Subsec. 122.64(2) formerly read: 
(2) Notwithstanding subsection 241(1), an official or authorized person may pro- 
vide information obtained under subsection 122.62(1), (4), (6), (7) or (8) or the 
Family Allowances Act 
(a) to an official of the government of a province, solely for the purposes of 
the administration or enforcement of a prescribed law of the province; or 
(b) to an official of the Department of Human Resources Development, for 
the purposes of the administration of the Children’s Special Allowances Act, 
the Canada Pension Plan and the Old Age Security Act. 
Para. 122.64(2)(b) amended by 1996, c. 11, para. 97(1)(e), to substitute “Department of 
Human Resources Development” for “Department of National Health and Welfare”, in 
force July 12, 1996. 


For more History, see at end of s. 122.64 


Regulations: 3003 (prescribed law of a province). 


(3) Taxpayer’s address — Notwithstanding subsection 241(1), 
an official or authorized person may provide a taxpayer's name and 
address that has been obtained by or on behalf of the Minister of 
National Revenue for the purposes of this subdivision, for the pur- 
poses of the administration or enforcement of Part I of the Family 
Orders and Agreements Enforcement Assistance Act. 


Related Provisions: 122.61(4)(e) — Child Tax Benefit not garnishable under the 
Family Orders and Agreements Enforcement Assistance Act; 122.64(4) — Offence. 


(4) Offence — Every person to whom information has been pro- 
vided under subsection (2) or (3) and who knowingly uses, com- 
municates or allows to be communicated that information for any 
purpose other than that for which it was provided is guilty of an 
offence and is liable on summary conviction to a fine not exceeding 
$5,000 or to imprisonment for a term not exceeding 12 months or to 
both that fine and imprisonment. 

Related Provisions: 239(2.2), (2.21) Offence with respect to confidential 
information. 


(5) [Repealed] 


History [subsec. 122.64(5)]: Subsec. 122.64(5) repealed by 1998, c. 19, subsec. 
144(2), applicable after August 27, 1995. Subsec. 122.64(5) formerly read: 


(5) “official” and “authorized person” — For the purposes of subsections (2) 
and (3). “official” and “authorized person” have the meanings assigned by sub- 
section 241(10). 

For more History, see at end of s. 122.64 


Definitions [s. 122.64]: “authorized person”, “official” — 241(10); “person”, “pre- 
scribed” — 248(1); “province” — Interpretation Act 35(1): “taxpayer > — 248(1). 
History [ss. 122.6-122.64]: Ss. 122.6 to 122.64 enacted by 1994, c. 7, Sch. VI 
(1992, c. 48), subsec. 12(1), 122.6 to 122.63 applicable to overpayments deemed to 
arise during months after 1992; and, with respect to 


(a) any amount deemed by subsec. 122.61(1) to be an overpayment on account of 
an individual’s liability under Part I 


(i) during any month before July 1993, the individual's cohabiting spouse at 
the end of 1991 includes a person who 


(A) is of the opposite sex to the individual, 


(B) is at the beginning of the month a parent of a child of whom the indivi- 
dual is a parent, and 


(C) is not living separate and apart from the individual for a period of at 
least 90 days that includes December 31, 1991, and 


(ii) during any month after June 1993 and before July 1994, the cohabiting 
spouse of an individual at the end of 1992 includes the person of the opposite 
sex who, at the end of 1992, was cohabiting with the individual in a conjugal 
relationship and 
(A) had so cohabited with the individual throughout a 12 month period 
ending before the end of 1992, or 


(B) is a parent of a child of whom the individual is a parent, 


and, for the purpose of this subparagraph, where before the end of 1992 the 
individual and the person cohabited in a conjugal relationship, they shall be 
deemed to be cohabiting in a conjugal relationship at the end of 1992, unless 
they were not cohabiting at that time for a period of at least 90 days that in- 
cludes that time because of a breakdown of their conjugal relationship; and 


(b) any amount deemed by subsec. 122.61(1) to be an overpayment on account ofa 
person’s liability under Part | arising in any month in relation to which the 1992 
taxation year is the base taxation year, the expression “earned income” as defined 
in s. 122.6 shall be deemed to have the meaning assigned by subsec. 63(3) as that 
subsec. reads in its application to the 1993 taxation year. 


S. 122.64 is deemed to have come into force January 1, 1993. 


Part I, Division E 


Subsec. 12(3) of 1994, c. 7, Sch. VII (1992, c. 48) provides as follows: 
(3) The Minister of National Revenue may during any month 
(a) in relation to which the 1991 taxation year is the base taxation year, and 


(b) that is before the month in which that minister mails to an individual a 
notice of determination of the amounts deemed by subsection 122.61(1) of the 
Act, as enacted by subsection (1), to be overpayments on account of the indivi- 
dual’s liability under Part I of the Act for the 1991 taxation year, 


pay to the individual, in respect of a qualified dependant who was an eligible child 
(within the meaning assigned by subsection 122.2(2) of the Act) of the individual 
for the 1992 taxation year, an amount not exceeding the amount that would be 
deemed by the said subsection 122.61(1) to be an overpayment on account of the 
individual’s liability under Part I of the Act for the 1991 taxation year that would 
have arisen in that month or a preceding month if the individual’s adjusted income 
and adjusted earned income for the 1991 taxation year were equal to zero and if the 
individual had filed a return of income for that year, and any amount so paid shall 
be deemed to be an amount refunded on account of the individual’s liability under 
Part I of the Act for the 1991 taxation year that arose as a consequence of the 
operation of the said subsection 122.61(1). 


Subdivision b — Rules Applicable to 
Corporations 


123. (1) Rate for corporations — The tax payable under this 


Part for a taxation year by a corporation on its taxable income or | 


taxable income earned in Canada, as the case may be, (in this sec- 


tion referred to as its “amount taxable”) for the year is, except 


where otherwise provided, 
(a) 38% of its amount taxable for the year. 


(b)-(d) [Repealed under former Act] 


Related Provisions: 117(1) — Tax payable under this Part; 123.2 — Corporate sur- 
tax: 123.4(2) — General reduction in tax rate; 124 — Provincial tax abatement for cor- 


porations; 125 — Small business deduction; 125.1 — Manufacturing and processing — 
credit: 125.11 — Resource rate reduction 2003-06; 133(3) — Tax rate for non-resident- 


owned investment corporation; 137.1(9) — Tax rate for deposit insurance corporation; 
157(1) — Monthly instalment requirements; 161(4.1) — Interest on unpaid taxes; 
182 —Surtax on tobacco manufacturers; 219(1) — Additional 
corporations. 

Selected Cases [subsec. 123(1)]: Groupe Commerce, Cie D’assurances v. R.,.| 
[1999] 4 C.T.C. 54 (FCA) (No refundable dividend tax available to insurance 
companies). 
Forms: T2 SCH 7: Calculation of aggregate investment income and active business | 


income. 


(2) [Repealed under former Act] 

Definitions [s. 123]: “amount taxable” — 123(1); “corporation” — 248(1), Interpre- | 
tation Act 35(1); “taxable income” — 2(2), 248(1); “taxable income earned in Can- | 
ada’ — 115(1), 248(1). , 


123.1 Corporation surtax — There shall be added to the tax oth- | 
erwise payable under this Part for each taxation year by a corpora- 
tion (other than a corporation that was throughout the year an in- 
vestment corporation or a  non-resident-owned investment 
corporation) an amount equal to that proportion of 5% of the 
amount, if any, by which | 
(a) the tax payable under this Part by the corporation for the year, 
determined without reference to this section, sections 123.2 and 
126 (except for the purposes of subsection 125(1) and section 
125.1), subsections 127(3) and (5), 127.2(1) and 127.3(1) of this, 
Act and paragraph 123(1)(b) and subsection 127(13) of the In- 
come Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, and if subsection 124(1) of this Act were read without ref-| 
erence to the words “in a province” in that subsection | 


exceeds 


(b) in the case of a Canadian-controlled private corporation tc) 

which subsection 125(1) applies, the amount, if any, by which | 
(i) 15% of the least of the amounts, if any, determined unde 
paragraphs 125(1)(a) to (c) in respect of the corporation fo! 
the year 


exceeds 


(ii) the amount, if any, determined under paragrapl 
125.1(1)(b) in respect of the corporation for the year, 
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tax on foreign | 


Subdivision b — Computation of Tax: Corporations 


(c) in the case of a mutual fund corporation, the least of the 
amounts that would be determined under paragraphs (a) to (c) of 
the description of A in the definition “refundable capital gains 
tax on hand” in subsection 131(6) in respect of the corporation 
for the year if this Act were read without reference to this sec- 
tion, and 


(d) in any other case, nil 


that the number of days in that portion of the year that is after June 
30, 1985 and before 1987 is of the number of days in the year. 
Definitions [S. 123.1]: “amount” — 248(1): “Canadian-controlled private corpora- 
lion” — 125(7), 248(1); “corporation” — 248(1); “investment corporation” — 130(3), 
248(1); “mutual fund corporation” — 131(8), 248(1); “non-resident-owned investment 
-orporation” — 133(8), 248(1); “tax payable” — 248(2): “taxation year” — 249(1). 
.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(23.2 (1) Corporation surtax [before 2008] — There shall be 
idded to the tax otherwise payable under this Part for each taxation 
ear by a corporation an amount equal to the corporation’s specified 
vercentage for the taxation year multiplied by the amount, if any, by 
vhich 
| (a) the tax payable under this Part by the corporation for the year 
determined without reference to this section, sections IDB: 
, 123.4 and 125 to 126 and subsections 127(3),G); (27) t0 1), 
(34) and (35) and 137(3) and as if subsection 124(1) did not con- 
tain the words “in a province” 


xceeds 


(b) in the case of a corporation that was throughout the year an 
_ investment corporation or a mutual fund corporation, the amount 
_ determined for A in the definition “refundable capital gains tax 
on hand” in subsection 131(6) in respect of the corporation for 
the year, and 


(c) in any other case, nil. 


elated Provisions: 123.2(2) — Specified percentage; 141.1 — Insurance corpora- 
n deemed not to be private corporation; 157(1)— Tax instalment requirements; 
1(4.1) — Interest on unpaid taxes; 182 — Surtax on tobacco manufacturers; Reg. 
02 — Prescribed portion of amount determined under 123.2. 

terpretation Bulletins: IT-243R4: Dividend refund to private corporations. 
plication Policies: SR&ED 2000-04R2: Recapture of investment tax credit. 


irms [S. 123.2]: T2 SCH 37: Calculation of unused surtax credit; T2215: Corporate 
‘tax — 1988 ef seg. 


) Specified percentage — The specified percentage of a cor- 

ration for a taxation year is that proportion of 4% that the number 
days in the taxation year that are before 2008 is of the number of 

ys in the taxation year. 

‘lated Provisions: 123.2(3) — Taxable capital employed in Canada; 257 — 
‘mula cannot calculate to less than zero. 


\\ [Repealed] 


% Repeal [effective 2008] — 123.2 
lation: S.C. 2006, c. 4 (Bill C-13, Royal Assent June 22,2 
Ss. 123.2. applicable to taxation years that begin after 2007. 


‘hnical Notes, June 15, 2006: Section 123.2 is amende 
‘ Surtax on January 1, 2008 and to prorate the surtax for taxat 
that date. : _ 


al budget, Notice of Ways and Means Motion, May 2, 2006: Corporate 


Ibsec. 72(2), 


ate the 
ars that 


t That the surtax imposed on corporations by section 123.2 of the Act be eliminated 
‘axation years that end after December 31, 2007, with proration for taxation years 
include that date. : 


‘eral budget, Supplementary Information, May 2, 2006: Corporate Surtax 


| Corporate surtax applies to all corporations and is calculated at a rate of 4% of 
tal corporate income tax payable after the 10% abatement for income earned in a 
“nce, but before credits such as the small business deduction and credits for foreign 
‘| paid. Co 

Glimination of the surtax for small- and medium-sized corporations in 2008 has 
dy been legislated. Budget 2006 proposes to eliminate the corporate surtax for all 
ining Corporations effective January 1, 2008, prorated for taxation years that in- 
‘that date. Its elimination is equivalent to a 1.12 percentage point reduction in 


S. 123.2 


[Table A3.17, reproduced in the Proposed Amendment under 123.4(1 “general rate re- 


duction percentage”, presents the federal corporate income tax rates reflecting the pro- 
posed rate reductions] BY 


History: Subsec. 123.2(2) amended, subsec. 123.2(3) repealed, by 2006, c. 4, subsec. 
72(1), in force June 22, 2006. Subsecs. 123.2(2) and (3) formerly read: 
(2) The specified percentage of a Corporation for a taxation year is 


(a) if the taxable capital employed in Canada of the corporation for the taxa- 
tion year is equal to or less than $50,000,000, that proportion of 4% that the 
number of days in the taxation year that are before 2008 is of the number of 
days in the taxation year; and 


(b) if paragraph (a) does not apply, the percentage determined by the 


formula 
(C — $50,000,000) 
TN) BS 
$25,000,000 
where 


A is that proportion of 4% that the number of days in the taxation year that 
are before 2008 is of the number of days in the taxation year, 


B is that proportion of 4% that the number of days in the taxation year that 
are after 2007 is of the number of days in the taxation year; and 


C is the lesser of $75,000,000 and the taxable capital employed in Canada 
of the corporation for the taxation year. 


(3) Taxable income — For the purpose of subsection (2), the taxable capital 
employed in Canada of a corporation for a particular taxation year is 


(a) if the corporation is associated with one or more other corporations in the 
particular taxation year, the total of all amounts each of which is the taxable 
capital employed in Canada (within the meaning assigned by subsection 
181.2(1) or 181.3(1) or section 181.4, as the case may be) of the corporation, 
or of such an associated corporation, for its last taxation year that ended in 
the calendar year preceding the calendar year in which the particular taxation 
year ends; and 


(b) if the corporation is not associated with one or more other corporations in 
the particular taxation year, the taxable capital employed in Canada (within 
the meaning assigned by subsection 181.2(1) or 181.3(1) or section 181.4, as 
the case may be) of the corporation for the particular taxation year. 


S. 123.2 amended by 2005, c. 30, s. 9, in force on June 29, 2005. The section formerly 
read: 


123.2 There shall be added to the tax otherwise payable under this Part for each 
taxation year by a corporation (other than a corporation that was throughout the 
year a non-resident-owned investment corporation) an amount equal to 4% of the 
amount, if any, by which 


(a) the tax payable under this Part by the corporation for the year determined 
without reference to this section, sections 123.3, 123.4 and 125 to 126 and 
subsections 127(3), (5), (27) to (31), (34) and (35) and 137(3) and as if sub- 
section 124(1) did not contain the words “in a province” 
exceeds 

(b) in the case of a corporation that was throughout the year an investment 
corporation or a mutual fund corporation, the amount determined for A in 
the definition “refundable capital gains tax on hand” in subsection 131(6) in 
respect of the corporation for the year, and 
(c) in any other case, nil. 

Para. 123.2(a) amended by 2001, c. 17, s. 111 to add reference to 123.4”, applicable to 

2001 et seq. 


Para. 123.2(a) 
read: 


amended by 1999, c. 22, s. 45, applicable to 1998 et seq. It formerly 


(a) the tax payable under this Part by the corporation for the year determined 
without reference to this section, sections 123.3 and 125 to 126 and subsections 
127(3) and (5) and 137(3) and as if subsection 124(1) did not contain the words 
“in a province” 


The portion of s. 123.2 before para. (b) amended by 1996, c. 21, s. 24, applicable to 
taxation years that end after February 27, 1995 except that, in applying s. 123.2, as 
amended, to a taxation year that began before February 28, 1995, the amount otherwise 
determined under that section shall be reduced by that proportion of '/s of that amount 
that the number of days in the year that are before February 28, 1995 is of the number 
of days in the year. The portion formerly read: 


123.2 There shall be added to the tax otherwise payable under this Part for each 
taxation year by a corporation (other than a corporation that was throughout the 
year a non-resident-owned investment corporation) an amount equal to 3% of the 
amount, if any, by which 


(a) the tax payable under this Part by the corporation for the year determined 
without reference to this section, sections 125 to 126 and subsections 127(3) 
and (5) and 137(3) and as if subsection 124(1) did not contain the words “in 
a province” therein 


rate income tax rates and will simplify the tax system. 
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exceeds 


§.°123.2 


Para. 123.2(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 61, applicable to 1992 
et seq. except that, in its application to a corporation’s taxation year beginning before 
1992, there shall be deducted from the amount determined under the para. in respect of 
the corporation for the year an amount equal to that proportion of the amount deter- 
mined under subsec. 137(3) in respect of the corporation for the year that the number of 
days in the year that are before 1992 is of the number of days in the year. Para. 123.2(a) 
formerly read: ! 
(a) the tax payable under this Part by the corporation for. the year determined 
without reference to this section and sections 125 to 126 and subsections 127(3) 
and (5) of this Act and paragraph 123(1)(b) of the Jncome Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, and as if subsection 124(1) of this Act 
were read without reference to the words “in a province” in that subsection 
Definitions [s. 123.2]: “amount” — 248(1); “Canadian-controlled private corpora- 
tion” — 125(7), 248(1); “corporation” — 248(1), Interpretation Act 35(1); “investment 
corporation” — 130(3), 248(1); “mutual fund corporation” — 131(8), 248(1); “non- 
resident-owned investment corporation” — 133(8), 248(1); “tax payable” — 248(2). 


123.3 Refundable tax on CCPC’s investment income — 
There shall be added to the tax otherwise payable under this Part for 
each taxation year by a corporation that is throughout the year a 
Canadian-controlled private corporation an amount equal to 67/3% 
of the lesser of 


(a) the corporation’s aggregate investment income for the year 
(within the meaning assigned by subsection 129(4)), and 


(b) the amount, if any, by which its taxable income for the year 
exceeds the least of the amounts determined in respect of it for 
the year under paragraphs 125(1)(a) to (c). 
Related Provisions: 123.2(a) — Corporate surtax applies to total tax before adding 
this refundable tax; 125(1)(b)(i), 126(7)“tax for the year otherwise payable under this 
Part’(b), (c)—Refundable tax ignored for foreign tax credit purposes; 
129(3)(a)(i)A — Refund of tax (plus 20 points of regular tax on the same income). 


History: S. 123.3 added by 1996, c. 21, s. 25, applicable to taxation years that end 
after June 1995 except that, in its application to such taxation years that begin before 
July 1995, the reference in s. 123.3 to “6 24%” shall be read as “that proportion of 6 
43% that the number of days in the year that are after June 1995 is of the number of 
days in the year”. 

Definitions [s. 123.3]: “Canadian-controlled private corporation” — 125(7), 248(1); 
“corporation” — 248(1), Interpretation Act 35(1); “taxable capital employed in Can- 
ada” — 123.2(3); “taxable income” — 2(2), 248(1); “taxation year’ — 249, 


123.4 Corporation tax reductions — (1) Definitions — The 
definitions in this subsection apply in this section. 


“CCPC rate reduction percentage” [Repealed] 


“full rate taxable income” of a corporation for a taxation year is 


(a) if the corporation is not a corporation described in paragraph 
(b) or (c) for the year, the amount by which the corporation’s 
taxable income for the year (or, for greater certainty, if the cor- 
poration is non-resident, its taxable income earned in Canada for 
the year) exceeds the total of 


(i) if an amount is deducted under subsection 125.1(1) from 
the corporation’s tax otherwise payable under this Part for 
the year, the amount obtained by dividing the amount so de- 
ducted by the corporation’s general rate reduction percentage 
for the taxation year, 


(ii) if an amount is deducted under subsection 125.1(2) from 
the corporation’s tax otherwise payable under this Part for 
the year, the amount determined, in respect of the deduction, 
by the formula in that subsection, 


(iii) the corporation’s taxable resource income for the year, 
and 


Repeal [effective 2007] — 123.4(1)“full rate 
| ae taxable income”(a)(iii) 
Application: §.C. 2003, c. 28 (Bill C-48, Royal Assent November 7, 2 

12(2), repeals subpara. (a)(iii) of the definition “full tate taxable income’ in subsec. 
123.4(1), applicable to taxation years that begin after 2006. ~ oo 


(iv) if the corporation is a credit union throughout the year, 
100/16 of the amount, if any, deducted under subsection 137(3) 
from the corporation’s tax otherwise payable under this Part 
for the year; 


03), subsec. 


Income Tax Act, Part I, Division E 


(b) if the corporation is a Canadian-controlled private corpora- 
tion throughout the year, the amount by which the corporation’s © 
taxable income for the year exceeds the total of 


(i) the amounts that would, if paragraph (a) applied to the 
corporation, be determined under subparagraphs (a)(i) to (iv) 
in respect of the corporation for the year, 


(ii) ‘6 of the amount, if any, deducted under subsection © 
125(1) from the corporation’s tax otherwise payable under 
this Part for the year, ¢ Qe | 


f 
(iii) the corporation’s aggregate investment income for the | 


year, within the meaning assigned by subsection 129(4), and 
(LFBEC | 
(iv) [Repealed] 
(c) if the corporation is throughout the year an investment corpo- | 
ration, a mortgage investment corporation or a mutual fund cor- 
poration, nil. 
Related Provisions: 125.11 — Resource rate reduction 2003-06. 


“general rate reduction percentage” of a corporation for a taxa- 
tion year is the total of rial 


(a) that proportion of 7% that the number of days in the taxation 
year that are before 2008 is of the number of days in the taxation 
year, 
(b) that proportion of 7.5% that the number of days in the taxa- 
tion year that are in 2008 is of the number of days in the taxation 
year, 


(c) that proportion of 8% that the number of days in the taxation 
year that are in 2009 is of the number of days in the taxation 
year, and 


(d) that proportion of 9% that the number of days in the taxation. 
year that are after 2009 is of the number of days in the taxation 
year. 

Related Provisions: 125.1(1), (2) — Application to M&P credit. 


(2) General deduction from tax— There may be deducted 
from a corporation’s tax otherwise payable under this Part for a tax- 
ation year the product obtained by multiplying the corporation’s 
general rate reduction percentage for the year by the corporation’s 
full-rate taxable income for the year. | 
Related Provisions: 123.2(a) — Corporate surtax applies to total tax before apply-, 


ing this reduction; 136(1) — Cooperative can be private corporation for purposes of 
123.4: 137(7) — Credit union can be private corporation for purposes of 123.4. 


(3) [Repealed] 
History [s. 123.4]: The portion of para. (a) of the definition “full rate taxable income’ | 


in subsec. 123.4(1) before subpara. (ii) amended by 2006, c. 4, subsec. 73(2), in force 
June 22, 2006. That portion formerly read: 


(a) if the corporation is not a corporation described in paragraph (b) or (c) for the 
year, the amount by which the corporation’s taxable income for the year exceeds 
the total of 


(i) if an amount is deducted under subsection 125.1(1) from the corpora- | 
tion’s tax otherwise payable under this Part for the year, '"/7 of the amount | 
deducted, 


The definition “general rate reduction percentage” in subsec. 123.4(1) amended by thi 
said 2006, c. 4, subsec. 73(1), in force June 22, 2006. The definition formerly read: 


“general rate reduction percentage” of a corporation for a taxation year is the 
total of 


i 


(a) that proportion of 1% that the number of days in the year that are in 2001 
is of the number of days in the year; 


(b) that proportion of 3% that the number of days in the year that are in 2002 © 
is of the number of days in the year; 


(c) that proportion of 5% that the number of days in the year that are in 2003 
is of the number of days in the year, and 


(d) that proportion of 7% that the number of days in the year that are after 
2003 is of the number of days in the year. 


Subpara. (a)(iii) of the definition “full rate taxable income” in subsec. 123.4. 
amended by 2003, c. 28, subsec, 12(1), applicable to 2003 et seq. The subpara. fo 
merly read: 


(iii) three times the total of all amounts each of which is deducted under para-_ 
graph 20(1)(v.1) in computing the corporation’s income from a business or pto- 
perty for the year, and avis CAIDAS 
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“full rate taxable income” in subsec, 123.4(1) re 


The 


(2), 


Para. (c) of the definition “full rate taxable income” ins 


Subdivision b — Computation of Tax: Corporations S. 125(1) 


definition “CCPC rate reduction percentage”, subpara. (b)(iv) of the definition 
pealed by 2003, c. 15, subsecs. 78(1), 


applicable to 2005 er seq. They formerly read: 


“CCPC rate reduction percentage” of a Canadian-controlled private corporation 
for a taxation year is that proportion of 7% that the number of days in the year 
that are after 2000 is of the number of days in the year. 


(iv) '% of the amount, if any, deducted under subsection (3) from the corpora- 
tion’s tax otherwise payable under this Part for the year; and 


said c. 15, subsec. 78(3), applicable to 2005 er seq. Para. (c) formerly read: 


. 


subsec. 123.4(3) repealed by the said c. 15, subsec. 78(5), applicable to 2005 et seq. 


(c) if the corporation is throughout the year an’ investment corporation, a mort- 
gage investment corporation, a mutual fund corporation, or a non-resident- 
owned investment corporation, nil. 


Subsec. 123.4(3) formerly read (for 2003 and 2004 taxation years only): 


(3) CCPC deduction — There may be deducted from the tax otherwise payable 
under this Part for a taxation year by a Canadian-controlled private corporation 
the product obtained by multiplying the corporation’s CCPC rate reduction per- 
centage for the year by the amount by which the least of 


(a) the amount determined by the formula 


($300,000/A) x B 
where 
A is the total of 


(i) that proportion of $200,000 that the number of days in the taxa- 
tion year that are before 2003 is of the number of days in the taxa- 
tion year, 


(ii) that proportion of $225,000 that the number of days in the taxa- 
tion year that are in 2003 is of the number of days in the taxation 
year, and 


(iii) that proportion of $250,000 that the number of days in the taxa- 
tion year that are in 2004 is of the number of days in the taxation 
year, and 


B is the corporation’s business limit for the taxation year as determined 
under section 125 for the purpose of paragraph 125(1)(c), 

(b) the amount that would be determined under paragraph 125(1)(a) in re- 

spect of the corporation for the year if the description of M in the definition 

“specified partnership income” in subsection 125(7) were read as it is to be 

read for fiscal periods that begin after 2005, and 


(c) the amount by which 


(i) the amount that would, if subsection 126(1) did not apply in respect 

of any amount included in the corporation’s aggregate investment in- 

come for the year (determined under subsection 129(4)), be determined 

under paragraph 125(1)(b) in respect of the corporation for the year 
exceeds 


(ii) the corporation’s aggregate investment income for the year, 


exceeds the total of 


(d) the amounts that would, if paragraph (a) of the definition “full-rate taxa- 
ble income” in subsection (1) applied to the corporation for the year, be de- 
termined under subparagraphs (a)(i) to (iv) of that definition in respect of the 
corporation for the year, and 


(e) '“/ie of the amount, if any, deducted under subsection 125(1) from the 
Corporation’s tax otherwise payable under this Part for the year. 


is. 123.4(3)(a) and (b) amended by the said c. 15, subsec. 78(4), applicable to 2003 


2004. Paras. (3)(a) and (b) formerly read: 


(a) “h of the corporation’s business limit for the year, as determined under sec- 


‘tion 125 for the purpose of paragraph 125(1)(c), 


| 


(b) the amount that would be determined under paragraph 125(1)(a) in respect of 
the corporation for the year if the references in the description of M in the defini- 
tion “specified partnership income” in subsection 125(7) to “$200,000” and 
“$548” were read as references to “$300,000” and “$822”, respectively, and 


23.4 added by 2001, c. 17, s. 112, applicable to 2001 et seg. except that, in its 


ation to a taxation year that begins before 2001, the amount determined under 
ara. (b)(iv) of the definition “full rate taxable income” in subsec. (1) is deemed to 


© amount otherwise so determined multiplied by the number obtained by dividing 
umber of days in the year by the number of days in the year that are after 2000, 
nitions [s. 123.4]: “aggregate investment income” — 129(4): “amount”, “busi- 
', “business limit” — 248(1); “CCPC rate reduction percentage” — 123.4(1); “Ca- 
n-controlled private corporation” — 125(7), 248(1): “corporation” — 248(1), In- 
etation Act 35(1): “credit union” — 248(1); “fiscal period” —'249.1: “full rate 


po he ee a eae 


ubsec. 123.4(1) amended by the 


taxable income”, “general rate reduction percentage” — 123.4(1); “investment corpora- 
tion” — 130(3), 248(1); “mortgage investment corporation” — 130.1(6), 248(1); “mu- 
tual fund corporation” — 131(8), 248(1); “non-resident-owned investment corpora- 


tion” — 133(8), 248(1); “property”, “taxable income” — 248(1); “taxable resource 
income” — 125.11(1); “taxation year” — 249. 


Interpretation Bulletins: IT-73R6: The small business deduction. 
123.5 [Repealed under former Act] 


124. (1) Deduction from corporation tax — There may be de- 
ducted?? from the tax otherwise payable by a corporation under this 
Part for a taxation year an amount equal to 10% of the corporation’s 


_ taxable income earned in the year in a province. 


Related Provisions: 117(1) — Tax payable under this Part; 123.2(a) — 10% reduc- 
tion applies for corporate surtax even if income not earned in a province; 123.4(2) — 
Further 7% rate reduction; 133(4) — No deduction for non-resident-owned investment 
corporation. 


Interpretation Bulletins: IT-177R2: Permanent establishment of a corporation in a 
province; IT-347R2: Crown corporations (archived): IT-393R2: Election re tax on rents 
and timber royalties — non-residents. 


(2)-(2.2) [Repealed under former Act] 


(3) Crown agents — Notwithstanding subsection (1), no deduc- 
tion may be made under this section from the tax otherwise payable 
under this Part for a taxation year by a corporation in respect of any 
taxable income of the corporation for the year that is not, because of 
an Act of Parliament, subject to tax under this Part or by a pre- 
scribed federal Crown corporation that is an agent of Her Majesty. 


Related Provisions: 27 — Prescribed federal Crown corporations are subject to Part 
I tax; 149(6) — Apportionment rule, 


History: Subsec. 124(3) amended by 1994, c. 7, Sch. VII (1993, c. 24), s. 62, applica- 
ble to 1992 et seg. Subsec. (3) formerly read: 


(3) No deduction may be made under this section from the tax otherwise payable 
under this Part for a taxation year by a prescribed federal Crown corporation that 
is an agent of Her Majesty, 


Regulations: 7100 (prescribed federal Crown corporation). 
Interpretation Bulletins: IT-347R2: Crown corporations (archived). 


(4) Definitions — In this section, 


“province” includes the Newfoundland offshore area and the Nova 
Scotia offshore area; 


Interpretation Act: R.S.C. 1985, c. I-21, subsec. 35(1): 


“province” means a province of Canada, and includes Yukon, the Northwest Ter- 
ritories and Nunavut; 


Regulations: 400-413 (taxable income earned in the year in a province). 


“taxable income earned in the year in a province” means the 
amount determined under rules prescribed for the purpose by regu- 
lations made on the recommendation of the Minister of Finance. 
Regulations: 400-413 (taxable income earned in the year in a province), 


Definitions [s. 124]: “amount? — 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “Her Majesty” — Interpretation Act 35(1); “mineral resource”, “Newfound- 


land offshore area”, “Nova Scotia offshore area” — 248(1); “Parliament” — Interpre- 
tation Act 35(1); “province” — 124(4), Interpretation Act 35(1); “taxable income” — 
2(2), 248(1); “taxable income earned in the year in a province” — 124(4): “taxation 
year” — 249, 


124.1 [Repealed under former Act] 


Selected Cases [s. 124.1]: Echo Bay Mines Ltd. y. Canada, [1992] 2 C.T.C. 182 
(FCTD) (Gains from settlement of forward sales contracts for silver were “resource 
profits’). 


124.2 [Repealed under former Act] 


Selected Cases [s. 124.2]: Echo Bay Mines Ltd. y. Canada, [1992] 2 C.T.C. 182 
(FCTD) (Gains from settlement of forward sales contracts for silver were “resource 
profits’’). 


125. (1) Small business deduction — There may be deducted 
from the tax otherwise payable under this Part for a taxation year by 


mplementing the abatement allowed by subsec. 124(1) are the income taxes imposed, at various rates, by all the provinces. See introductory pages. 
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S. 125(1) 


a corporation that was, throughout the year, a Canadian-controlled 
private corporation, an amount equal to 16% of the least of 


Proposed Amendment — I 


Federal Budget, Notice of We 
Business Rate _ : 
(27) That the small business deduction under sub 
for taxation years that end after 2007 at the rate 0 


(i) the total of all amounts each of which is the income of the 
corporation for the year from an active business carried on in 
Canada (other than the income of the corporation for the year 
from a business carried on by it as a member of a partner- 
ship), and 

(ii) the specified partnership income of the corporation for 
the year 


exceeds the total of 


(iii) the total of all amounts each of which is a loss of the 
corporation for the year from an active business carried on in 
Canada (other than a loss of the corporation for the year from 
a business carried on by it as a member of a partnership), and 


(iv) the specified partnership loss of the corporation for the 
year, 
(b) the amount, if any, by which the corporation’s taxable in- 
come for the year exceeds the total of 


(i) '%3 of the total of the amounts that would be deductible 
under subsection 126(1) from the tax for the year otherwise 
payable under this Part by it if those amounts were deter- 
mined without reference to sections 123.3 and 123.4, 


(ii) '/4 of the total of the amounts that would be deductible 
under subsection 126(2) from the tax for the year otherwise 
payable under this Part by it if those amounts were deter- 
mined without reference to section 123.4, and 


Proposed Amendment — 125(1)(b)(ii) . 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 116(1), 
will amend subpara. 125(1)(b)(ii) to substitute ‘three ti 
2003 ef seq. Q — . 


Technical Notes: Under subsection 125(1), a CCPC’s small business deduction for a 


taxation year is calculated as 16% of the least of three amounts. One of these, set 


paragraph 125(1)(b), is the amount by which the corporation’s taxable income for the 


year exceeds income that has suppo ed a foreign tax credit (FTC) or that is statutorily 
exempt from tax. The amount of income that has supported an FTC is determined by 
multiplying the corporation’s FTCs for the year (subject to certain adjustments) by a 
factor that reflects an assumed rate of tax. For FTCs in respect of foreign non-business 
income, the factor is currently '%s, reflecting an assumed tax rate of 30%. For business- 


income FTCs, the factor is currently '/, which reflects an assumed tax rate of 40%. 
Subparagraph 125(1)(b)(ii) is amended to adjust the factor for foreign business income, 
as part of a series of amendments reflecting recent and planned reductions in income 
tax rates. The factor for business-income FTCs will become 3. This implies an assumed 
tax rate of 33.3%, 


(iii) the amount, if any, of the corporation’s taxable income 
for the year that is not, because of an Act of Parliament, sub- 
ject to tax under this Part, and s 


(c) the corporation’s business limit for the year. 


Related Provisions: 89(1)“general rate income pool”, “low rate income pool” — 
Income subject to small business deduction ineligible for 45% dividend gross-up; 
123.2(a) — Corporate surtax applies to total tax before claiming small business deduc- 
tion: 123.4(3) — Reduction in tax rate for CCPC’s income over $200,000—$300,000; 
125(2)-(5) — Restriction of deduction to $200,000—$300,000 of active business in- 
come; 125(5.1) — Elimination of small business deduction for large corporations; 


<* for “4 of”, applicable to. 


Income Tax Act, Part I, Division E 


125(7)Canadian-controlled private corporation’(d) — Election not to be CCPC for 
purposes of 125(1); 136(1) — Cooperative can be private corporation for purposes of s. 
125; 137(3), (4) — Credit unions — small business deduction; 137(7) — Credit union 
can be private corporation for purposes of s. 1253 


History: Para. 125(1)(b) before subpara. (iii) amended by 2001, c. 17, subsec. 113(1), 
applicable to 2001 et seq. That portion formerly read: 


(b) the amount, if any, by which the corporation’s taxable income for the year 
exceeds the total of 


(i) '% of the total of the amounts that would be deductible under subsection 
126(1) from the tax for the year otherwise payable under this Part by it if 
those amounts were determined without reference to section 123.3, | 


(ii) 94 of the total of amounts deducted under subsection 126(2) from the tax 
for the year otherwise payable by it under this Part, and | 


The opening words of subsec. 125(1) amended by 1998, c. 19, subsec. 145(1), applica- 
ble to taxation years that end after June 1988, except that there shall be added to the 
amount otherwise determined under subsec. 125(1), as amended, in respect of a corpo- _ 
ration’s taxation year that began before July 1988 and ended after June 1988, that pro- 
portion of 5% of the least of the amounts determined under paras. 125(1)(a) to (c) in 
respect of the corporation for the year that the number of days in the year that are 
before July 1988 is of the number of days in the year. The opening words formerly 
read: 


125 (1) There may be deducted from the tax otherwise payable under this Part 
for a taxation year by a corporation that was, throughout a taxation year, a Cana- 
dian-controlled private corporation, an amount equal to 16% of the least of 


1998. c. 19, subsec. 304(1), repealed subsecs. 102(1) and (5) of 1988, c. 55 (which | 
amended that portion of subsec. 125(1) preceding para. (a)), deemed to have come into / 
force on September 13, 1988. (The repeal of those subsecs. is strictly consequential on | 
the amendment to 125(1) in subsec. 145(1) of the said c. 19 (see above).) | 


Subpara. 125(1)(b)(i) amended by 1996, c. 21, subsec. 26(1), applicable to taxation 


years that end after June 1995. Subpara. (i) formerly read: 
| 
(i) '%s of the total of amounts deducted under subsection 126(1) from the tax for — 


the year otherwise payable by it under this Part, 


Subpara. 125(1)(b)(ili) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 63), 
applicable to 1992 et seq. 


Selected Cases [subsec. 125(1)]: Criterion Capital Corp. v. R., [2001] A Ces 
2844 (TCC) (Possible to have both employee and completely different relationship 
with same company); Protos Shipping Ltd. vy. Canada, [1989] 1 C.T.C., 1 (FCTD) (Cap-: 
ital dividend account calculable for years before taxpayer becomes Canadian-controlled 
private corporation); Freeway Properties Inc. v. R.,,{1985] 1 C.T.C,,.222 (FCTD)) 
(Profit from land trading active business income), Morbane Developments Ltd. v. 
MNR, [1983] C.T.C. 338 (FCA) (Compensation for expropriation active business in- 
come, not Canadian investment income); R. v. B & J Music Ltd., [1983] C.T.C. 50, 
(FCA); leave to appeal to SCC refused (1983), 50 N.R. 159 (note) (Capital dividend: 
account calculable for years before taxpayer becomes Canadian-controlled private 
corporation); R. v. Cadboro Bay Holdings Ltd., [1977] C.T.C. 186 (FCTD) (Rental 
income from shopping centre active business income); ESG Holdings Ltd. y. R., [1976] 
C.T.C. 295 (FCA) (Income from business carried on by independent agent for taxpayer 
active business income); R. v. Rockmore Investments Ltd., [1976] C.T.C. 291 (FCA) 
(Whether business active is question of fact). 


Interpretation Bulletins: IT-73R6: The small business deduction; IT-189R2: Corpo: 
rations used by practising members of professions; 1T-243R4: Dividend refund to pri- 
vate corporations; IT-362R: Patronage dividends; IT-458R2: Canadian-controlled pri: 
vate corporation. | 

q 
Information Circulars: 88-2, para. 11: General anti-avoidance rule — section 245 0, 
the Income Tax Act. 


1.T. Technical News: 16 (Parthenon Investments case). 


Forms: T2 SCH 7: Calculation of aggregate investment income and active busines. 
income: T2 SCH 341: Nova Scotia corporate tax reduction for new small businesses | 
700: Saskatchewan new small business corporate tax reduction; T701: Nova Scoti 
corporate tax reduction for new small businesses; T708: Prince Edward Island smal. 
business deduction; 1745: Newfoundland new small business deduction; T1001 
Northwest Territories small business deduction; T1258: New Brunswick small busines 
investor tax credit. 

(1.1) [Repealed under former Act] | 
Selected Cases [subsec. 125(1.1)]: Hawboldt Hydraulics (Canada) Ine. Estat 
(Trustee of) v. Canada, [1992] 2 C.T.C. 363 (FCTD) (Particular equipment used b 
taxpayer primarily in manufacturing or processing of goods for sale or lease); Qit-Fe 
et Titane Inc. v. Canada, [1996] 2 C.T.C. 30 (FCA) (Manufacturing and processin: 
deduction not allowed in respect of mining activities; gerund and infinitive forms ( 
verbs have same meaning); Rolls Royce (Canada) Ltd. v. Canada, [1991] 2 C.T:Gi23 
(FCTD); aff’d [1993] 1 C.T.C. 272 (FCA) (Overhauling of aircraft engines not mant 
facturing or processing); International Mercantile Factors Ltd. v. Canada, [1990] | 
C.T.C. 137 (FCTD); aff’d (Dec. 15, 1992), File A-520/522/524/525-90 (FCA) [unr 
ported] (Taxpayer not Canadian-controlled private corporation where nominees of tw 


public companies holding 50% of shares have majority on board). 
| 
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(2) Interpretation of business limit — For the 
section, a corporation’s “business limit” 
$300,000 unless the corporation is associat 
or more other Canadian-controlled_ private 
case, except as otherwise 
for the year is nil. 


purpose of this 
for a taxation year is 
ed in the year with one 
corporations in which 
provided in this section, its business limit 


_ Proposed Amendment — Small busines 
x limit raised to $400,000 
deral Budget, No ) 


tice of Ways and Means Motion 
iness Deduction Limit : . 


s deduction 


That the rules in subsections 125(2) and (3) of the Act determinit 
it of a Canadian-controlled private corporation (CCPC) be 
s that end after 2006 such that — — 


© (2) subject to subparagraph (b), the business limit of a CCPC | 


__ the total of 


. (i) that proportion of $300,000 that the number of days in th 
are in 2006 is of the number of days in the taxation year, 
(i) that proportion of $400,000 that the nu 
that are after 2006 the number of day 
(b) for the purpose o 
business limit for tax 
limit of $400,000. 


AX ation year that 


mber of days in the taxation year 
S in the taxation year; and 


Sup ry Information, May 2, 2006: Small Business 
it and Tax Rate _ #@#@#2&=©&=7]7©—C—SO —rr— 
The small business deduction currently reduces the federal corporate income tax rate 
plied to the first $300,000 of qualifying active business income of a Canadian-con- 
tolled private corporation (CCPC) to 12%, 
1 order to provide additional tax relief to small businesses, Budge 
-annual amount of active business income eligible for the reduc 
mally referred to as the “small business limit” i125(2) — ed.) 
ary 1, 2007 to $400,000. _ 
et 2006 also proposes a I-percentage point redu 
1) — od]. The reduction will be achieved as follow 
or 2008, the rate will be reduced to 11.5%: and 
as of January 1, 2009, the rate will be reduced to 11%. 
increase to the small business limit, and the rate reductions pro-rated for 
rations with taxation years that do not coincide with the calendar year. In addi- 
ss limit among 
continue to be 


(1256. ed.]. For these smaller CCPCs all tax credits earned 
he higher 35% rate on current expenditures are fully refundable, and 40% of tax 
2dits eared at the higher 35% fate on capital expenditures is refundable, 


4 consequence of the proposal to increase the small business limit, the $2 million 
Aditure limit will be reduced where taxable income for the previous taxation year 
veen $400,000 and $600,000. This change will apply to taxation years that end 
906. The phase-out based upon taxable capital will not be _ 
PCs that claim the small business deduction are permitted to 
ate income tax owing at the end of the third month afte 
- One month later than other corporations — provided thei 
18 year is less than the small business limit for that year 
Mi) —ed.]. As a consequence of increasing the small | 
with taxable income above $300,000 but below the propos: 
we an additional month in which to pay any balance of tax ow: 
owing table presents the small business limit and tax 
hanges. 


Table A3.18 — Small Business Limit and Tax Rates, 2006~2010 
= 
Proposed Limit and Rates 


imit, some 
ew limit, will 


rate reflecting the pro- 


— 2006 


2007-2008 = 2009-2010 
All business limit 300,000 400,000 400,000 . 400,000 400,000 
Ul business tax rate! 2 42 115 il MI 


ts 


Small businesses also 
fax rate of 1.12%. It 


pay the corporate surtax, which currently is equivalent to a 
will be eliminated in 2008. 


S. 125(4) 


Related Provisions: 
corporations; 125( 
tions; 


125(3)-(5) — Business limit to be shared 
5.1) — Elimination of small business deduction 
248(1)“business limit” — Definition applies to entire Act. 


History: Subsec. 125(2) amended by 2003, c. 15, subsec. 79(1) (itself amended by 
2005, c. 19, subsecs. 56(1) and (2), deemed to have come into force on June 19, 2003), 
applicable to 2003 et seg. except that for taxation years that begin before 2005 the 
reference to “$300,000” is to be read as a reference to the total of 


(1) that proportion of $200,000 that the number of days in the t 
before 2003 is of the number of days in the taxation year, 


(1i) that proportion of $225,000 that the number 
in 2003 is of the number of days in the taxati 


among associated 
for large corpora- 


axation year that are 


of days in the taxation year that are 
on year, 


(ili) that proportion of $250,000 that the number 
are in 2004 is of the number of days in the taxat 


(iv) that proportion of $300,000 that the number 
are after 2004 is of the number of days in the ta 


The subsec. formerly read: 


of days in the taxation year that 
ion year, and 


of days in the taxation year that 
xation year, 


(2) For the purposes of this section, a corporation’s “business limit” for a taxa- 
tion year is $200,000 unless the corporation is associated in the year with one or 
more other Canadian-controlled private corporations in which case, except as 
otherwise provided in this section, its business limit for the year is nil. 


Interpretation Bulletins: IT-73R6: The small business deduction; IT-151R5 (paras. 
80, 87): Scientific research and experimental development expenditures. 


Information Circulars: 88-2, 
the Income Tax Act. 


para. 18: General anti-avoidance rule — section 245 of 


Notwithstanding subsection 
ate corporations that are asso- 
year file with the Minister in 
ssigns for the purpose of this 


(3) Associated corporations — 
(2), if all the Canadian-controlled priv 
ciated with each other in a taxation 
prescribed form an agreement that a 
section a percentage to one or more of them for the year, the busi- 
ness limit for the year of each of the corporations is 


(a) if the total of the percentages assigned in the agreement does 
not exceed 100%, $300,000 multiplied by the percentage as- 
signed to that corporation in the agreement; and 


(b) in any other case, nil. 

Proposed Amendment — Small business deduction 
— limit raised to $400,000 
Federal budget, Notice of Ways and Means Motion an 


d Supplementary 
Information, May 2, 2006: See under 125(2) above. 


Related Provisions: 125(4) — Failure to file agreement; 125(5) 
business limit; 256(1) — Associated corporations. 


History: Subsec: 125(3) amended by 2003, c. 15, subsec. 79(1), applicable to 2003 er 
seq. except that for taxation years that begin before 2000, the reference in subsec. 
125(3) to “$300,000” is to be read as a reference to “the amount that would, if the 
corporation were not associated in the year with any other corporation, be its business 
limit for the year determined without reference to subsections (5) and (5.1),”. It for- 
merly read: 


— Special rules for 


(3) Notwithstanding subsection (2), if all of the Canadian-controlled private cor- 
porations that are associated with each other in a taxation year have filed with 
the Minister in prescribed form an agreement whereby, for the purposes of this 
section, they allocate an amount to one or more of them for the taxation year and 
the amount so allocated or the total of the amounts so allocated, as the case may 
be, is $200,000, the business limit for the year of each of the corporations is the 
amount so allocated to it. 


Interpretation Bulletins: IT-73R6: The small business deduction. 


Forms: T2 SCH 23: Agreement among associated Canadian-contr 
rations to allocate the business limit; T2 SCH 49: Agreement amor 
dian-controlled private corporations to allocate the expenditure li 


olled private corpo- 
ng associated Cana- 
mit. 

(4) Failure to file agreement — If any of the Canadian-con- 
trolled private corporations that are associated with each other in a 
taxation year has failed to file with the Minister an agreement as 
contemplated by subsection (3) within 30 days after notice in writ- 
ing by the Minister has been forwarded to any of them that such an 
agreement is required for the purpose of any assessment of tax 
under this Part, the Minister shall, for the purpose of this section, 
allocate an amount to one or more of them for the taxation year. 
The total amount so allocated must equal the least of the amounts 
that would, if none of the corporations were associated with any 
other corporation during the year and if this Act were read without 
reference to subsections (5) and (5.1), be the business limits of the 
corporations for the year. 
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Related Provisions: 256(1) — Associated corporations. 


S. 125(4) 


History: Subsec. 125(4) amended by 2003, c. 15, subsec. 79(1), applicable to 2003 er 

seq. Subsec. 125(4) formerly read: 
(4) If any of the Canadian-controlled private corporations that are associated 
with each other in a taxation year has failed to file with the Minister an agree- 
ment as contemplated by subsection (3) within 30 days after notice in writing by 
the Minister has been forwarded to any of them that such an agreement is re- 
quired for the purpose of any assessment of tax under this Part, the Minister 
shall, for the purpose of this section, allocate an amount to one or more of them 
for the taxation year, which amount or the total of which amounts, as the case 
may be, shall equal $200,000, and in any such case, notwithstanding subsection 
(2), the business limit for the year of each of the corporations is the amount so 
allocated to it. 

Selected Cases [subsec. 125(4)]: Deneschuk Building Supplies Ltd. v. Canada, 

[1996] 3 C.T.C. 2039 (TCC) (No time limit within which allocation to share business 

limit between associated corporations must be filed if not demanded by Minister). 


Interpretation Bulletins: IT-73R6: The small business deduction. 


(5) Special rules for business limit — Notwithstanding sub- 
sections (2) to (4), 


(a) where a Canadian-controlled private corporation (in this par- 
agraph referred to as the “first corporation”) has more than one 
taxation year ending in the same calendar year and it is associ- 
ated in 2 or more of those taxation years with another Canadian- 
controlled private corporation that has a taxation year ending in 
that calendar year, the business limit of the first corporation for 
each taxation year ending in the calendar year in which it is as- 
sociated with the other corporation that ends after the first such 
taxation year ending in that calendar year is, subject to the appli- 
cation of paragraph (b), an amount equal to the lesser of 


(i) its business limit determined under subsection (3) or (4) 
for the first such taxation year ending in the calendar year, 
and 


(ii) its business limit determined under subsection (3) or (4) 
for the particular taxation year ending in the calendar year; 
and 


(b) where a Canadian-controlled private corporation has a taxa- 
tion year that is less than 51 weeks, its business limit for the year 
is that proportion of its business limit for the year determined 
without reference to this paragraph that the number of days in 
the year is of 365. 


History: The opening words of subsec. 125(5) amended by 1995, c. 3, subsec. 35(1), 
applicable to taxation years that end after June 1994. The opening words formerly read: 


(5) Notwithstanding any other provision of this section, 


Para. 125(5)(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 63(2), applica- 

ble to taxation years ending after December 20, 1991. Para. (a) formerly read: 
(a) where a Canadian-controlled private corporation (in this paragraph referred to 
as the “first corporation”) has more than one taxation year ending in the same 
calendar year and it is associated in two or more of those taxation years with 
another Canadian-controlled private corporation that has a taxation year ending 
in that calendar year, the business limit of the first corporation for each taxation 
year in which it is associated with the other corporation ending in that calendar 
year is, subject to the application of paragraph (b), an amount equal to its busi- 
ness limit for the first such taxation year determined without reference to para- 
graph (b); and 

Interpretation Bulletins: IT-73R6: The small business deduction; IT-151R5 (para. 

81): Scientific research and experimental development expenditures. 


(5.1) Business limit reduction — Notwithstanding subsections 
(2) to (5), a Canadian-controlled private corporation’s business 
limit for a particular taxation year ending in a calendar year is the 
amount, if any, by which its business limit otherwise determined for 
the particular year exceeds the amount determined by the formula 
A « pe laste 
$11,250 
where 


A is the amount that would, but for this subsection, be the corpora- 
tion’s business limit for the particular year; and 

Br is 
(a) where the corporation is not associated with any other 
corporation in the particular year, the amount that would, but 


Income Tax Act, Part I, Division E 


for subsections 181.1(2) and (4), be the corporation’s tax 
payable under Part I.3 for its preceding taxation year, and 


(b) where the corporation is associated with one or more 
other corporations in the particular year, the total of all 
amounts each of which would, but for subsections 181.1(2) 
and (4), be the tax payable under Part I.3 by the corporation 
or any such other corporation for its last taxation year ending 
in the preceding calendar year. 


corporation is ne 
s associated wit 


apital employed in Canada (w the 
‘subsection 181.2(1) or 181.3(1) or sectio 

be) of the corporation or of ; 
of the particular corporations for its last taxation | 
ended i receding cale 


we ded in the p 
_ E is $10 million. 


116(2), will 


-if the corporation 
but was so asso 


if the corporation is associated with one or more corporations in the curre 
he description of B is the product of a formula that looks to the | 
capital employed in Canada of poration itself and all the cor 
which it is associated in the current year, in each case for its last tax: 


_ that ended in the preceding calendar year. 


Related Provisions: 87(2)(j.92) — Amalgamations — continuing corporation, 
127(10.2) — Reduction in SR&ED investment tax credits for large corporation 
181.1(1.2), 181.5(1.1), (4.1) — Application of calculation to large corporations; A 


Formula cannot calculate to less than zero. 


{ 
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History: Subsec. 125(5.1) amended by 1996, c. 21, subsec. 26(2), to substitute 
*$11,250” for “$10,000”, applicable 


(a) where a corporation is not associated with any other corporation in a particular 
taxation year and the corporation's preceding taxation year began after February 
27, 1995, to the corporation’s particular year and subsequent taxation years; and 


(b) where a particular corporation is associated with one or more other corpora- 
tions in a particular taxation year that ends in a calendar year and the last taxation 
year of the particular corporation and of each of the other corporations that ended 
in the preceding calendar year began after February 27, 1995, to the particular year 
and subsequent taxation years of the particular corporation. 


For the purpose of applying subsection 125(5.1), the amount that would, but for sub- 
secs. 181.1(2) and (4), be a corporation’s tax payable under Part I.3 for a taxation year 
hat began before February 28, 1995 shall be determined without reference to the 1996, 
> 21, s. 47 amendment to subsec. 181.1(1). 


subsec. 125(5:1) added by 1995, c. 3, subsec. 35(2), applicable to taxation years that 
nnd after June 1994 except that, in its application to taxation years that begin before 
uly 1994, it shall be read as follows: 


(5.1) Notwithstanding subsections (2) to (5), a Canadian-controlled private cor- 

" poration’s business limit for a particular taxation year ending in a calendar year 
is the amount, if any, by which its business limit otherwise determined for the 
particular year exceeds the amount determined by. the formula 


B c 
ee 
$10,000 D 


Ax 


where 
A. is the amount that would, but for this subsection, be the corporation’s busi- 
ness limit for the particular year; 
Bis 
(a) where the corporation is not associated with any other corporation in 
the particular year, the lesser of $10,000 and the amount that would, but 


for subsections 181.1(2) and (4), be the corporation’s tax payable under 
Part 1.3 for its preceding taxation year, and 


(b) where the corporation is associated with one or more other corpora- 
tions in the particular year, the lesser of $10,000 and the total of all 
amounts each of which would, but for subsections 181.1(2) and (4), be 
the tax payable under Part 1.3 by the corporation or any such other cor- 
poration for its last taxation year ending in the preceding calendar year; 
Cis the number of days in the particular year that are after June 1994: and 
D_ is the number of days in the particular year. 
bsec. 35(4) of 1995, c. 3 provides that, notwithstanding any other provision of the 
t or of the amending legislation, nothing in this amendment shall affect the amount 


interest payable under the Act in Tespect of a corporation for any period or part 
teof that is before July 1994. 


erpretation Bulletins: IT-73R6: The small business deduction: IT-151R5 (para. 
Scientific research and experimental development expenditures. 


) Corporate partnerships — Where in a taxation year a cor- 
Tation is a member of a particular partnership and in the year the 
tporation or a corporation with which it is associated in the year 
a member of one or more other partnerships and it may reasona- 
’ be considered that one of the main reasons for the separate exis- 
‘ce of the partnerships is to increase the amount of a deduction of 
y corporation under subsection (1), the specified partnership in- 
ne of the corporation for the year shall, for the purposes of this 
tion, be computed in respect of those partnerships as if all 
ounts each of which is the income of one of the partnerships for 
Scal period ending in the year from an active business carried on 
Canada were nil except for the greatest of those amounts. 


ated Provisions: 125(6.1) — Corporation deemed member of partnership; 
6.2) — Specified partnership income deemed nil. 


|) Corporation deemed member of partnership — For 
Purposes of this section, a corporation that isa member, or is 
med by this subsection to be a member, of a partnership that is a 
nber of another partnership shall be deemed to be a member of 
other partnership and the corporation’s share of the income of 
other partnership for a fiscal period shall be deemed to be equal 
ae amount of that income to which the corporation was directly 
hdirectly entitled. 


) Specified partnership income deemed nil — Notwith- 
ding any other provision of this section, where a corporation is 
*mber of a partnership that was controlled, directly or indirectly 
hy manner whatever, by one or more non-resident persons, by 
or more public corporations (other than a prescribed venture 


Capital corporation) or by any combination thereof at any time in its 
fiscal period ending in a taxation year of the corporation, the in- 
come of the partnership for that fiscal period from an active busi- 
ness carried on in Canada shall, for the purposes of computing the 
specified partnership income of a corporation for the year, be 
deemed to be nil. 


Related Provisions: 125(6.3)— Partnership deemed to be controlled; 256(5.1), 
(6.2) — Controlled directly or indirectly. 


Regulations: 6700 (prescribed venture capital corporation). 


(6.3) Partnership deemed to be controlled — For the pur- 
poses of subsection (6.2), a partnership shall be deemed to be con- 
trolled by one or more persons at any time if the total of the shares 
of that person or those persons of the income of the partnership 
from any source for the fiscal period of the partnership that includes 
that time exceeds '/2 of the income of the partnership from that 
source for that period. 


(7) Definitions — In this section, 


“active business carried on by a corporation” means any busi- 
ness carried on by the corporation other than a specified investment 
business or a personal services business and includes an adventure 
or concern in the nature of trade; 

Related Provisions:  129(6) — Investment income from associated corporation 
deemed to be active business income: 248(1) — Definition of “active business” for 
purposes other than s. 125. 

Selected Cases [subsec. 125(7)“active business”]: Galaxy Management Ltd. 
ve 'R., [2006] FP C.T.C2 2052 (TCE)(No mere imposition of corporation betweeit ém- 
ployer and employee); McCutcheon Farms Ltd. v. MNR, [1991} 1 C.T.C. 50°(FETD) 
(Interest on deposits not active business income). 


Interpretation Bulletins: IT-73R6: The small business deduction; IT-243R4: Divi- 
dend refund to private corporations. 


“Canadian-controlled private corporation” means a private cor- 
poration that is a Canadian corporation other than 


(a) a corporation controlled, directly or indirectly in any manner 
whatever, by one or more non-resident persons, by one or more 
public corporations (other than a prescribed venture capital cor- 
poration), by one or more corporations described in paragraph 
(c), or by any combination of them, 


(b) a corporation that would, if each share of the capital stock of 
a corporation that is owned by a non-resident person, by a public 
corporation (other than a prescribed venture capital corporation), 
or by a corporation described in paragraph (c) were owned by a 
particular person, be controlled by the particular person, or 


(c) a corporation a class of the shares of the capital stock of 
which is listed on a prescribed stock exchange; 


~ Proposed Addition — 125(7)“Canadian-controlled 
04 private corporation” (d) 


(din applying subsection (1), paragraphs 87(2)(vv) and (ww) 
(including, for greater certainty, in applying those paragraphs 
as provided under paragraph 88(1)(e.2)), the definitions “ex- 
cessive eligible dividend designation”, “general rate income 


pool” and “low rate income pool” in subsection 89(1) and sub- 
sections 89(4) to (6), (8) to (10) and 249(4.1), a corporation 
that has made an election under subsection 89(11) and that has 
_ hot revoked the election under subsection 89(12); 
Application: The June 29, 2006 draft legislation, s. 7. will add para. (d) to the defi- 
nition “Canadian-controlled private corporation” in subsec, 125(7). applicable to tax- 
ation years that end after 2005. _ 1 : 
Technical Notes: Subsection 125(7) defines “Canadian-controlled private corpora- 
tion” (CCPC), among other terms. This definition applies not only to the small busi- 
ness deduction under section 125 but also, through its incorporation by reference into 
subsection 248(1), to the Act as a whole. : : : 
The definition is amended by adding a new paragraph. New paragraph (d) permits a- 
corporation that would otherwise be a CCPC and that has filed an election as re- 
quired under new subsection 89(14) [should be 89(11) — ed.] (see commentary on 
that subsection) to be treated for certain purposes as not being a CCPC, most notably 
for the purposes of the small business deduction in subsection 125(1) and most of the 
new rules concerning the tax treatment of eligible dividends (see commentary on the 
definition “eligible dividend” in subsection 89(1)). 
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S. 125(7) Can 


Related Provisions: 89(4) — GRIP addition on becoming CCPC; 89(8) — LRIP 
addition on ceasing to be CCPC; 89(11) — Election not to be CCPC for purposes of 
para. (d); 136 — Co-operative corporation may be private corporation for purposes of 
s. 125: 137(7) — Credit union may be private corporation for purposes Ofasw Is; 
248(1)“Canadian-controlled private corporation” — Definition applies to entire Act; 
249(4.1) — Deemed year-end on becoming or ceasing to be CCPC; 251(5) — Control 
by related groups, options, etc.; 256(5.1), (6.2) — Controlled directly or indirectly. 


History: The definition “Canadian-controlled private corporation” in subsec. 125(7) 
amended by 2001, c. 17, subsec. 113(2), applicable to taxation years that begin after 
1999. The definition formerly read: 


“Canadian-controlled private corporation” means a private corporation that is a 
Canadian corporation other than a corporation 


(a) controlled, directly or indirectly in any manner whatever, by one or more 
non-resident persons, by one or more public corporations (other than a pre- 
scribed venture capital corporation), or by any combination thereof, 


(b) that would, if each share of the capital stock of a corporation that is 
owned by a non-resident person or a public corporation (other than a pre- 
scribed venture capital corporation) were owned by a particular person, be 
controlled by the particular person, or 


(c) a class of the shares of the capital stock of which is listed on a prescribed 
stock exchange; 
The definition ‘“Canadian-controlled private corporation” in subsec. 125(7) amended by 
1998. c. 19, subsec. 145(2), applicable after 1995. The definition formerly read: 


“Canadian-controlled private corporation’ means a private corporation that is a 
Canadian corporation other than a corporation controlled, directly or indirectly in 
any manner whatever, by one or more non-resident persons, by one or more pub- 
lic corporations (other than a prescribed venture capital corporation) or by any 
combination thereof; 


Selected Cases [subsec. 125(7)“Canadian-controlled private 
corporation”): Mimetix Pharmaceuticals Inc. v. R., [2003] 3 G.T.C. 72 (FEA) (U.S. 
parent company had de facto control in 50-50 shareholding); Silicon Graphics Ltd. v. 
R., [2002] 3 C.T.C. 527 (FCA) (Company was CCPC even when majority of shares 
owned by non-residents, where no common connection between them or inference that 
they acted together); Parthenon Investments Ltd. v. R., [1997] 3 C.T.C. 152 (FCA) 
(Interposition of U.S. company in corporate chain did not destroy CCPC status where 
ultimate control held by Canadian residents); Scandia Plate v. R., [1982] C.T.C. 431 
(FCTD) (Taxpayer not Canadian-controlled private corporation when ownership of 
shares passing from non-resident parent to resident manager retained until following 
taxation year). 

Regulations: 3200, 3201 (prescribed stock exchanges); 6700 (prescribed venture cap- 
ital corporation). 

Interpretation Bulletins: IT-73R6: The small business deduction; [T-1 13R4: Bene- 
fits to employees — stock options; IT-243R4: Dividend refund to private corporations; 
IT-458R2: Canadian-controlled private corporation; IT-484R2: Business investment 
losses. 

1.T. Technical News: 3 (Canadian-controlled private corporation); 16 (Parthenon 
Investments case); 25 (Silicon Graphics case and para. (b)). 


“income of the corporation for the year from an active busi- 
ness’”’ means the total of 


(a) the corporation’s income for the year from an active business 
carried on by it including any income for the year pertaining to 
or incident to that business, other than income for the year from 
a source in Canada that is a property (within the meaning as- 
signed by subsection 129(4)), and 


(b) the amount, if any, included under subsection 12(10.2) in 
computing the corporation’s income for the year; 


Related Provisions: 129(6)— Investment income from associated corporation 
deemed to be active business income. 


History: Para. (a)-of the definition “income of the corporation for the year from an 
active business” in subsec. 125(7) amended by 1996, c. 21, subsec. 26(3), applicable to 
taxation years that end after June 1995. Para. (a) formerly read: 


(a) the corporation’s income for the year from an active business carried on by it 
including any income for the year pertaining to or incident to that business, other 
than income for the year from a source in Canada that is a property (within the 
meaning assigned by subsection 129(4.1)), and 


The definition “income of the corporation...” in subsec. 125(7) amended by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 63(3), applicable to 1991 et seg. That definition for- 
merly read: 


“income of the corporation for the year from an active business” means the in- 
come of the corporation for the year from an active business carried on by it 
including any income for the year pertaining to or incident to that business, but 
does not include income for the year from a source in Canada that is a property 
(within the meaning assigned by subsection 129(4.1)); 


Income Tax Act, Part I, Division E 


Selected Cases [subsec. 125(7)‘income of the corporation for the year 
from an active business”]: /rving Oil Ltd. v. R., [2000] 3 C.T.C. 2823 (TCC) (Tax 
refund may constitute active business income). 

Interpretation Bulletins: IT-73R6: The small business deduction; IT-243R4: Divi- 
dend refund to private corporations. 


“personal services business” carried on by a corporation in a taxa- 
tion year means a business of providing services where 


(a) an individual who performs services on behalf of the corpo- 
ration (in this definition and paragraph 18(1)(p) referred to as an 
“incorporated employee”), or 


(b) any person related to the incorporated employee 


is a specified shareholder of the corporation and the incorporated 
employee would reasonably be regarded as an officer or employee 
of the person or partnership to whom or to which the services were 
provided but for the existence of the corporation, unless 


(c) the corporation employs in the business throughout the year 
more than five full-time employees, or 


(d) the amount paid or payable to the corporation in the year for 
the services is received or receivable by it from a corporation 
with which it was associated in the year; 


Related Provisions: 18(1)(p) — Limitation on deductions from personal services 
business income: 122.3(1.1) — Restriction on overseas employment tax credit for in- 


corporated employee; 207.6(3) — Retirement compensation arrangement for incorpo- 
rated employee; 248(1)“personal services business” — Definition applies to entire Act. 


Selected Cases [subsec. 125(7)“personal services business”]: Galaxy 
Management Ltd. v. R., [2006] 1 C.T.C. 2052 (TCC) (No mere imposition of corpora- 
tion between employer and employee); Hughes & Co. Holdings Ltd. v. MNR, [1994] 2 
C.T.C. 170 (FCTD) (“More than five employees” means at least six employees). 


Interpretation Bulletins: IT-73R6: The small business deduction; IT-168R3: Ath- 
letes and players employed by football, hockey and similar clubs; IT-189R2: Corpora- 
tions used by practising members of professions; IT-406R2: Tax payable by an inter 
vivos trust: IT-421R2: Benefits to individuals, corporations and shareholders from 
loans or debt. 

Forms: CPT-1: Request for a ruling as to the status of a worker under the Canada 
Pension Plan or Employment Insurance Act. 


“specified investment business” carried on by a corporation in a 
taxation year means a business (other than a business carried on by 
a credit union or a business of leasing property other than real pro- 
perty) the principal purpose of which is to derive income (including 
interest, dividends, rents and royalties) from property but, except 
where the corporation was a prescribed labour-sponsored venture 
capital corporation at any time in the year, does not include a busi- 
ness carried on by the corporation in the year where 


Proposed Amendment — 125(7)“specified investment 

business” opening words ae 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), s. 236, wil 
amend the opening words of the definition “specified investment business” in subsec 
125(7) by substituting “real or immovable property” for “real property’, to come intc 
force on Royal Assent. _ : : 
Technical Notes: See under 12(4). - 


(a) the corporation employs in the business throughout the yea’ 
more than 5 full-time employees, or 


(b) any other corporation associated with the corporation pro 
vides, in the course of carrying on an active business, manage 
rial, administrative, financial, maintenance or other similar ser 
vices to the corporation in the year and the corporation coulc 
reasonably be expected to require more than 5 full-time employ 
ees if those services had not been provided; 


Related Provisions: 95(1) — Analogous definition of “investment business” fc 


FAPI purposes; 125(7)‘active business” — No small business deduction for specifie 
investment business; 129(4)“income” — Dividend refund available for income fror 
specified investment business; 129(6) — Income from associated corporation deeme 
to be active business income; 248(1)“specified investment business” — Definition af 


plies to entire Act. 


History: The definition “specified investment business” in subsec. 125(7) amended b: 
1998, c. 19, subsec. 145(3), applicable to 1995 et seg. The definition formerly read: 


“specified investment business” carried on by a corporation in a taxation year 
means a business (other than a business carried on by a credit union or a business ” 
of leasing property other than real property) the principal purpose of which is to 
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derive income from property (including interest, dividends, rents or royalties), 
unless 
(a) the corporation employs in the business throughout the year more than 
five full-time employees, or 
(b) in the course of carrying on an active business, any other corporation 
associated with it provides managerial, administrative. financial, mainte- 
nance or other similar services to the corporation in the year and the corpora- 
tion could reasonably be expected to require more than five full-time em- 
ployees if those services had not been provided: 


Selected Cases [subsec. 125(7)“specified investment business”): Baker y. 
R., [2005] 3 C.T.C. 135 (FCA) (Four hours per day part-time, not full-time); Lerric 
Investments Corp. v. R., [2001] 2 C.T.C. 84 (FCA): aff’ g [1999] 2 C.T.C. 2714 (TCC) 
(No double-counting of employees for purposes of “specified investment business” 
test). 

Regulations: 6701 (prescribed labour-sponsored venture capital corporation). 
Interpretation Bulletins: IT-73R6: The small business deduction: IT-189R2: Corpo- 
rations used by practising members of professions; IT-243R4: Dividend refund to pri- 
vate corporations; IT-406R2: Tax payable by an inter vivos trust. 


“specified partnership income” of a corporation for a taxation 
year means the amount determined by the formula 


A+B 
where 


A is the total of all amounts each of which is an amount in respect 
of a partnership of which the corporation was a member in the 
year equal to the lesser of 


(a) the total of all amounts each of which is an amount in 
respect of an active business carried on in Canada by the cor- 
poration as a member of the partnership determined by the 
formula 


G— H 
where 


G is the total of all amounts each of which is the corpora- 
tion’s share of the income (determined in accordance with 
subdivision j of Division B) of the partnership for a fiscal 
period of the business that ends in the year or an amount 
included in the corporation’s income for the year from the 
business because of subsection 34.2(5), and 


H_ is the total of all amounts deducted in computing the cor- 
poration’s income for the year from the business (other 
than amounts that were deducted in computing the in- 
come of the partnership from the business), and 


(b) the amount determined by the formula 


K 
—x<M 
iby 


where 


K is the total of all amounts each of which is the corpora- 
tion’s share of the income (determined in accordance with 
subdivision j of Division B) of the partnership for a fiscal 
period ending in the year from an active business carried 
on in Canada, 


L is the total of all amounts each of which is the income of 
the partnership for a fiscal period referred to in paragraph 
(a) from an active business carried on in Canada, and 


M is the lesser of 
(i) $300,000, and 
(ii) the product obtained when $822 is multiplied by 
the total of all amounts each of which is the number of 
days in a fiscal period of the partnership that ends in 
the year, and 


Proposed Amendment — 125(7)“specified 
a partnership income’M 
‘deral Budget, Notice of Ways and Means Motion, May 2, 2006: (25) That 
? references in the description of M in the definition “specified partnership income” 
Subsection 125(7) of the Act to $300,000 and $822 be replaced for fiscal periods of a 
(nership that end after 2006 with references to $400,000 and $1,096, 


deral Budget, Supplementary Information, May 2, 2006: See under 125(2). 
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B is the lesser of 


(a) the total of the amounts determined in respect of the cor- 
poration for the year under subparagraphs (1)(a)(iii) and (iv), 
and 


(b) the total of all amounts each of which is an amount in 
respect of a partnership of which the corporation was a mem- 
ber in the year equal to the amount determined by the 
formula 


N-O 
where 


N is the amount determined in respect of the partnership for 
the year under paragraph (a) of the description of A, and 


O is the amount determined in respect of the partnership for 
the year under paragraph (b) of the description of A; 
Related Provisions: 125(6) — Corporate partnerships; 125(6.2) — Specified part- 
nership income deemed nil; 257 — Formula amounts cannot calculate to less than zero. 
See also at end of s. 125. 


History: The description of M in subsec. 125(7) amended by 2003, c. 15, subsec. 
79(2) (itself amended by 2005, c. 19, subsecs. 56(3) and (4), deemed to have come into 
force on June 19, 2003), applicable to 2003 et seq. except that, for taxation years that 
begin before 2005, the references to “$300,000” and “$822” are to be read 


(a) for fiscal periods of a partnership that end in a corporation’s 2003 taxation year, 
as “$225,000” and “$617”, respectively; and 
(b) for fiscal periods of a partnership that end in a corporation’s 2004 taxation year, 
as “$250,000” and “$685”, respectively. 
The description of M formerly read: 
M_ is the lesser of 
(i) $200,000 and 


(ii) the product obtained when $548 is multiplied by the total of all 
amounts each of which is the number of days contained in a fiscal pe- 
riod of the partnership ending in the year, and 


The description of G in the definition “specified partnership income” in subsec. 125(7) 
amended by 1996, c. 21, subsec. 26(4), applicable to 1995 et seq. The description of G 
formerly read: 


G_ is the total of all amounts each of which is. the corporation’s share of the 
income (determined in accordance with subdivision j of Division B) of the 
partnership for a fiscal period ending in the year from the business, and 


Para. (a) of the description of A, and the description of K, in the definition “specified 
partnership income” in subsec. 125(7) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsecs. 100(1), (2) applicable to 1985 er seq. Those portions formerly read: 


(a) the total of all amounts each of which is the corporation’s share of the income 
(determined in accordance with subdivision j of Division B) of the partnership 
for a fiscal period ending in the year from an active business carried on in Can- 
ada by it as a member of the partnership, and 


K is the amount determined under paragraph (a), 
Interpretation Bulletins: IT-73R6: The small business deduction. 


“specified partnership loss” of a corporation for a taxation year 
means the total of all amounts each of which is an amount in re- 
spect of a partnership of which the corporation was a member in the 
year determined by the formula 


A+B 


where 


A is the total of all amounts each of which is the corporation’s 
share of the loss (determined in accordance with subdivision j of 
Division B) of the partnership for a fiscal period ending in the 
year from an active business carried on in Canada by the corpo- 
ration as a member of the partnership, and 


B is the total of all amounts each of which is an amount deter- 
mined by the formula 
G—H 
where 


G is the amount determined for H in the definition “specified 
partnership income” in this subsection for the year in respect 
of the corporation’s income from an active business carried 


S. 125(7) spe Income Tax Act, 
on in Canada by the corporation as a member of the partner- 
ship, and 

is the amount determined for G in the definition “specified 
partnership income” in this subsection for the year in respect 
of the corporation’s share of the income from the business. 


Related Provisions: 257 — Formula amount cannot calculate to less than zero. 


H 


History: The definition “specified partnership loss” in subsec. 125(7) substituted by 
1994, c. 7, Sch. II (1991, c. 49), subsec. 100(3), applicable to 1985 et'seq. That defini- 
tion formerly read: 


“specified partnership loss” of a corporation for a taxation year means the total 
of all amounts each of which is an amount in respect of a partnership of which 
the corporation was a member in the year equal to the corporation’s share of a 
loss (determined in accordance with subdivision j of Division B) of the partner- 
ship for a fiscal period ending in the year from an active business carried on in 
Canada by it as a member of the partnership. 


Interpretation Bulletins: IT-73R6: The small business deduction. ° 


Related Provisions [subsec. 125(7)]: 48.1 — Election to trigger capital gains 
exemption on ceasing to be CCPC. 


(8)-(15) [Repealed under former Act] 


Definitions [s. 125]: “active business” — 125(7) (see also “income from ...”), 
248(1): “amount”, “assessment” — 248(1); “associated” — 256, “business” — 248(1); 
“business limit” — 125(2)-(5); “calendar year” — Interpretation Act 37(1)(a); “Can- 
ada” — 255: “Canadian-controlled private corporation” — 125(7), 248(1); “carrying 
on business” — 253; “class” — 248(6); “controlled directly or indirectly” — 256(5.1), 
(6.2); “corporation” — 248(1), Interpretation Act 35(1); “credit union” — 137(6), 
948(1); “dividend”, “employee” — 248(1); “fiscal period” — 249(2)(b), 249.1; “im- 


movable” — Quebec Civil Code art. 900-907; “in Canada” — 255; “income from ac- 
tive business” — 125(7); “incorporated employee” — 125(7); “Minister”, “non-resi- 
dent” — 248(1); “Parliament” — Interpretation Act 35(1); “person” — 248(1); 
“personal services business” — 125(7), 248(1); “prescribed” — 248(1); “prescribed la- 
bour-sponsored venture capital corporation” — Reg. 6701; “prescribed stock ex- 
change” — 248(29), Reg. 3200, 3201; “prescribed venture capital corporation” — Reg. 
6700; “private corporation” — 89(1), 136, 248(1); “property” — 248(1); “public cor- 
poration” — 89(1), 248(1); “share” — 248(1); “specified investment business” — 


125(7), 248(1); “specified partnership income”, “specified partnership loss” — 125(7); 
“taxable dividend” — 89(1), 248(1); “taxable income” — 2(2), 248(1); “taxation 
year” — 249; “writing” — Interpretation Act 35(1). 


125.1 (1) Manufacturing and _ processing profits 
deductions [M&P credit] — There may be deducted from the 
tax otherwise payable under this Part by a corporation for a taxation 
year an amount equal to the corporation’s general rate reduction 
percentage for the taxation year (within the meaning assigned by 
subsection 123.4(1)) multiplied by the lesser of 


(a) the amount, if any, by which the corporation’s Canadian 
manufacturing and processing profits for the year exceed, where 
the corporation was a Canadian-controlled private corporation 
throughout the year, the least of the amounts determined under 
paragraphs 125(1)(a) to (c) in respect of the corporation for the 
year, and 


(b) the amount, if any, by which the corporation’s taxable in- 
come for the year exceeds the total of 


(i) where the corporation was a Canadian-controlled private 
corporation throughout the year, the least of the amounts de- 
termined under paragraphs 125(1)(a) to (c) in respect of the 
corporation for the year, 


(ii) '%s of the total of the amounts that would be deductible 
under subsection 126(2) from the tax for the year otherwise 
payable under this Part by the corporation if those amounts 
were determined without reference to section 123.4, and 


1 ae Proposed Amendment — 125.1(1)(b)(ii) 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. : 
will amend subpara. 125.1(1)(b)(ii) to replace “"%s of with “3 times”, applicable to 
2003 2 seg) ; _ Le 


Technical Notes: Subsection 125.1(1) provides the | 


ic rules for th culation of 


a corporation’s manufacturing and processing profits deduction. The deduction for a 


given taxation year is the lesser of two amounts, one of which is the corporation’s 
taxable income less certain other amounts. One of these other amounts, described in 
subparagraph 125.1(1)(b)(ii), is the grossed up amount of the corporation’s foreign tax 
credits (FTCs) for the year in respect of foreign businesses. Currently, the corporation’s 
FTCs are grossed up by a factor of '%/s, which assuthes this income was subject to tax at 
arate of 40%. - rr stn 


i, 


Part I, Division E 


of 33.3% on foreign source business income. _ — 
(iii) where the corporation was a Canadian-controlled private 
corporation throughout the year, its aggregate investment in- 
come for the year (within the meaning assigned by subsec- 
tion 129(4)). 


Selected Cases [para. 125.1(1)(b)]: Lehman Bookbinding Ltd. v. MNR, [1995] 2 
C-T.C. 129 (FCTD) (Critical element was not whether there was manufacturing and 
processing, but whether activity was in respect of goods for sale). 


Related Provisions: 123.2(a) — Corporate surtax applies to total tax before claim- 
ing M&P deduction; 125.1(2) — Credit for generating electrical energy; 136(1) — Co- 
operative can be private corporation for purposes of 125.1; 137(7) — Credit union can 
be private corporation for purposes of 125.1; 182 — Manufacturing of tobacco— 
surtax. 


History: The opening words of subsec. 125.1(1) amended by 2006, c. 4, subsec. 74(1), 
in force June 22, 2006. The opening words formerly read: 


(1) There may be deducted from the tax otherwise payable under this Part by a 
corporation for a taxation year an amount equal to 7% of the lesser of 


Subpara. 125.1(1)(b)(ii) amended by 2001, c. 17, subsec. 114(1), applicable to 2001 et 
seq. The subpara. formerly read: 


(ii) % of the total of amounts deducted under subsection 126(2) from the tax for 
the year otherwise payable under this Part by the corporation, and 


Subpara. 125,1(1)(b)(iii) amended by 1996, c. 21, s. 27, applicable to taxation years 
that end after June 1995. Subpara. (iii) formerly read: 


(iii) where the corporation was a Canadian-controlled private corporation 
throughout the year, the amount determined under clause 129(3)(a)(i)(B) in re- 
spect of the corporation for the year. 


That portion of subsec. 125.1(1) preceding para. (a) amended to substitute “7% for 
“5%” by 1994, c. 7, Sch. VIII (1993, c. 24), s. 64, applicable to 1993 et seq. except 
that, in its application to taxation years commencing before 1994, the reference in the 
subsec. to “7%” shall be read as a reference to the total of 


(a) that proportion of 5% that the number of days in the year that are before 1993'is 
of the number of days in the year, 


(b) that proportion of 6% that the number of days in the year that are in 1993 is of 
the number of days in the year, and 


(c) that proportion of 7% that the number of days in the year that are after 1993 is 
of the number of days in the year. 


Selected Cases [subsec. 125.1(1)]: Irving Oil Ltd. v. R., [2002] 1 C.T.Ca9i 
(FCA); aff’ g [2000] 3 C.T.C. 2823 (TCC) (Refund interest on taxes paid under protest 
was active business income); Allarcom Pay Television Ltd. v. R., [2000] 1 C.T: Gage 
(FCA); aff’g [1996] 3 C.T.C. 2608 (TCC) (Cable TV contracts were supply of services, 
not goods); Publi-Hebdos Inc. v. Canada, [1995] 2 C.T.C. 330 (FCTD) (Free newspa- 
pers not held for sale or lease); Tenneco Canada Inc. v. Canada, [1991] 1 C.T.C. 323 
(FCA) (Taxpayer carrying on servicing business. not manufacturing or processing 
goods for sale in Canada); Nowsco Well Service Ltd. v. Canada, [1990] 1 C.T.C. 416 
(FCA) (Taxpayer in well-servicing business allowed to claim manufacturing and 
processing deduction); Dixie X-Ray Associates Ltd. y. R., [1988] 1 C.T.C. 69 (FCTD) 
(Manufacturing and processing credit disallowed when substance of business is provi- 
sion of services); Canadian Marconi Co. v. R., [1986] 2 C.T.C. 465 (SCC) (Short-term 
investment earnings are income from active business; “Canadian manufacturing and 
processing profits” not restricted to income from manufacturing or processing); Levi 
Strauss of Canada Inc. v. R., [1982] C.T.C. 65 (FCA) (Manufacturing and processing 
deduction reduced when services rendered by contractor not considered as taxpayer s 
“cost of labour”). 


Interpretation Bulletins: IT-145R: Canadian manufacturing and processing prof- 
its — reduced rate of corporate tax. | 


Forms: T2 SCH 27: Calculation of Canadian manufacturing and processing profits: 
T2 SCH 300: Newfoundland manufacturing and processing profits tax credit; T2 SCH 
320: PEI manufacturing and processing profits tax credit; T2 SCH 321: PEI corporate 
investment tax credit; T2 SCH 344: Nova Scotia manufacturing and processing invest 
ment tax credit; T2 SCH 381: Manitoba manufacturing and processing tax credit; T: 
SCH 401: Saskatchewan manufacturing and processing tax credit; T2 SCH 402: Sas: 
katchewan manufacturing and processing investment tax credit; T2 SCH 404: Sas 
katchewan manufacturing and processing profits tax reduction; T2 SCH 426: B.C 
manufacturing and processing tax credit; T2 SCH 440: Yukon manufacturing an 
processing profits tax credit; T2 SCH 460: NWT investment tax credit; T2 SCH 480 
Nunavut Territory investment tax credit; T86: Manitoba manufacturing investment ta: 
credit. 


(2) Electrical energy and steam — A corporation that genet 
ates electrical energy for sale, or produces steam for sale, in a taxa 
tion year may deduct from its tax otherwise payable under this Par 
for the year an amount equal to the corporation’s general rate reduc 
tion percentage for the taxation year (within the meaning assign 
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by subsection 123.4(1)) multiplied by the amount determined by the 
formula 


A-B 
where 


4 is the amount, if any, that would, if the definition “manufactur- 
ing or processing” in subsection (3), and in subsection 1104(9) 
of the Income Tax Regulations, were read without reference to 
paragraph (h) of those definitions (other than for the purpose of 
applying section 5201 of the Income Tax Regulations) and if 

subsection (5) applied for the purpose of subsection (1), be the 
lesser of 


(a) the amount determined under paragraph (1)(a) in respect 
of the corporation for the year, and 


(b) the amount determined under paragraph (1)(b) in respect 
of the corporation for the year; and 


’ is the amount, if any, that is the lesser of 


(a) the amount determined under paragraph (1)(a) in respect 
of the corporation for the year, and 


(b) the amount determined under paragraph (1)(b) in respect 
of the corporation for the year. 


elated Provisions: 125.1(5) — Interpretation; 257 — Formula cannot calculate to 
ss than zero. 


istory: The portion of subsec. 125.1(2) before the formula amended by 2006, c, 4, 
ibsec. 74(2), in force June 22, 2006. That portion formerly read: 


(2) A corporation that generates electrical energy for sale, or produces steam for 


sale, in a taxation year may deduct from its tax otherwise payable under this Part 
for the year 7% of the amount determined by the formula 


le portion of subsec. 125.1(2) before the formula amended by 2001, c. 17, subsec. 
4(2), applicable to taxation years that end after 1999 except that, in its application to 
ch a taxation year that begins before 2002, the reference to “7%” shall be read as a 
ference to the total of 
(a) 0% multiplied by the number of days in the year that are before 1999, 
(b) in the case of a corporation that in 1999 generated electrical energy for sale, or 
produced steam for use in the generation of electrical energy for sale, that propor- 
tion of 1% that the number of days in the taxation year that are in the 1999 calen- 
_dar year is of the number of days in the taxation year, 
(c) in the case of a corporation to which para. (b) does not apply, 0% multiplied by 
the number of days in the taxation year that are in the 1999 calendar year, 
(d) that proportion of 3% that the number of days in the taxation year that are in the 
2000 calendar year is of the number of days in the taxation year, 
(e) that proportion of 5% that the number of days in the taxation year that are in the 
2001 calendar year is of the number of days in the taxation year, 
(f) that proportion of 7% that the number of days in the taxation year that are in the 
2002 calendar year is of the number of days in the taxation year, and 


(g) that proportion of 7% that the number of days in the taxation year that are in the 
2003 calendar year is of the number of days in the taxation year. 


it portion formerly read: 


(2) Generating electrical energy for sale — A corporation that generates elec- 
trical energy for sale, or produces steam for use in the generation of electrical 
energy for sale, in a taxation year may deduct from its tax otherwise payable 
under this Part for the year 7% of the amount determined by the formula 


sec. 125.1(2) added by 2000, c. 19, subsec. 34(1), applicable to taxation years that 
after 1998 except that, in its application to such a taxation year that begins before 
2, the reference to “7%” shall be read as a reference to the total of 


(a) 0% multiplied by the number of days in the year that are before 1999, 


(b) that proportion of “1%” that the number of days in the taxation year that are in 
the year is of the number of days in the taxation year, 


(c) that proportion of “3%” that the number of days in the taxation year that are in 
the 2000 calendar year is of the number of days in the taxation year, 


(d) that proportion of “5%” that the number of days in the taxation year that are in 
the 2001 calendar year is of the number of days in the taxation year, 


() that proportion of “7%” that the number of days in the taxation year that are in 
the 2002 calendar year is of the number of days in the taxation year, and 


) that proportion of “7%” that the number of days in the taxation year that are in 
he 2003 calendar year is of the number of days in the taxation year. 


Definitions — In this section, 


madian manufacturing and processing profits” of a corpora- 
for a taxation year means such portion of the total of all 
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amounts each of which is the income of the corporation for the year 
from an active business carried on in Canada as is determined under 
rules prescribed for that purpose by regulation made on the recom- 
mendation of the Minister of Finance to be applicable to the manu- 
facturing or processing in Canada of goods for sale or lease; and 
Selected Cases [subsec. 125.1(3)“Canadian manufacturing and process- 
ing profits”): Mont-Sutton Inc. y. R., [2000] 1 C.T.C. 311 (FCA) (No “rental” of 
snow at ski resort; “surface construction” considered): Industrial Forestry Service Ltd. 
v. MNR, [1992] 1 C.T.C. 2182 (TCC) (Creation of digital maps and aerial triangulation 
qualified for manufacturing and processing deduction); Crown Tire Service Lid. y. Re 
[1983] C.T.C. 412 (FCTD) (Repair contracts where ownership of equipment retained 
by customers do not constitute manufacturing or processing of goods for sale or lease): 
R. vy. McGraw-Hill Ryerson Ltd., [1982] C.T.C. 167 (FCA) (Taxpayer retaining control 
over quality of products allowed to claim manufacturing and processing deduction); 
Canadian Clyde Tube Forgings Ltd. v. R., [1982] C.T.C. 21 (FCA) (Amount paid to 
contractor for service not normally rendered by taxpayer’s employees not: included in 
“cost of labour”); Canadian Wirevision Ltd. v. R., [1979] C.T,.C. 122 (FCA) (Taxpayer 
not entitled to deduction since television and radio signals not “goods”); St. Catharines 
Standard Ltd. y. R., [1978] C.T.C. 258 (FCTD) (Salaries to employees of newspaper 
publisher included in calculation of manufacturing and processing credit). 


Regulations: 5200-5204 (Canadian manufacturing and processing profits). 
Interpretation Bulletins: IT-145R: Canadian manufacturing and processing prof- 
its — reduced rate of corporate tax. 
“manufacturing or processing” does not include 

(a) farming or fishing, 

(b) logging, 

(c) construction, 

(d) operating an oil or gas well or extracting petroleum or natu- 

ral gas from a natural accumulation of petroleum or natural gas, 

(€) extracting minerals from.a mineral resource, 

(f) processing 

(i) ore (other than iron ore or tar sands ore) from a mineral 


resource located in Canada to any stage that is not beyond 
the prime metal stage or its equivalent, 


(1i) iron ore from a mineral resource located in Canada to any 
stage that is not beyond the pellet stage or its equivalent, or 


(ii) tar sands ore from a mineral resource located in Canada 
to any stage that is not beyond the crude oil stage or its 
equivalent, 


(g) producing industrial minerals, 
(h) producing or processing electrical energy or steam, for sale, 


(i) processing natural gas as part of the business of selling or 
distributing gas in the course of operating a public utility, 


(J) processing heavy crude oil recovered from a natural reservoir 
in Canada to a stage that is not beyond the crude oil stage or its 
equivalent, 


(k) Canadian field processing, or 


(1) any manufacturing or processing of goods for sale or lease, if, 
for any taxation year of a corporation in respect of which the 
expression is being applied, less than 10% of its gross revenue 
from all active businesses carried on in Canada was from 


(i) the selling or leasing of goods manufactured or processed 
in Canada by it, and 


(ii) the manufacturing or processing in Canada of goods for 
sale or lease, other than goods for sale or lease by it. 


Related Provisions: 127(11)(a) — Meaning of “manufacturing or processing” for 
investment tax credit purposes; Reg. 1104(9) — Definition of manufacturing or 
processing for Class 29 purposes. 


History: Paras. (d) to (k) of the definition “manufacturing or processing” in subsec. 
125.1(3) amended by 1997, c. 25, s. 33, applicable to taxation years that begin after 
1996. Paras. (d) to (k) formerly, read: 


(d) operating an oil or gas well, extracting petroleum or natural gas from a natu- 
ral accumulation thereof or processing heavy crude oil recovered from a natural 
reservoir in Canada to a stage that is not beyond the crude oil Stage or its 
equivalent, 


(€) extracting minerals from a mineral resource, 


S. 125.1(3) man 


(f) processing ore (other than iron ore or tar sands) from a mineral resource lo- 

cated in Canada to any stage that is not beyond the prime metal stage or its 

equivalent, 

(g) processing iron ore from a mineral resource located in Canada to any stage 

that is not beyond the pellet stage or its equivalent, 

(h) processing tar sands from a mineral resource located in Canada to any stage 

that is not beyond the crude oil stage or its equivalent, 

(i) producing industrial minerals other than sulphur produced by processing natu- 

ral gas, 

(j) producing or processing electrical energy or steam, for sale, 

(k) processing gas, if such gas is processed as part of the business of selling or 

distributing gas in the course of operating a public utility, or 
Paras. (f) to (h) of “manufacturing or processing” in subsec. 125.1(3) amended by 
1994, c. 7, Sch. II (1991, c. 49), s. 101, to add “Jocated in Canada” in (f) and (g) and 
“from a mineral resource located in Canada” in (h), applicable to 1990 er seq. 
Selected Cases [subsec. 125.1(3)“manufacturing or processing”): Mont- 
Sutton Inc. v. R., [2000] 1 C.T.C. 311 (FCA) (No “rental” of snow at ski resort; “sur- 
face construction” considered); Qit-Fer et Titane Inc. v. Canada, [1996] 2 C.T.C. 30 
(FCA) (Gerund and infinitive forms of verbs have same meaning); R. v. Nova 
Construction Co. Ltd., [1986] 1 C.T.C. 68 (FCA) (Credit refused where profits from 
product not derived from manufacturing or processing); Halliburton Services Ltd. y.R., 
[1985] 2 C.T.C. 52 (FCTD) (Profit on processing of product considered manufacturing 
or processing profit); Nova Scotia Sand and Gravel Ltd. vy. R., [1980] C.T.C. 378 
(FCA) (Taxpayer excavating sand and gravel allowed manufacturing and processing 
credit). 
Interpretation Bulletins: IT-92R2: Income of contractors; IT-145R: Canadian man- 
ufacturing and processing profits — reduced rate of corporate tax; IT-411R: Meaning 
of “construction”. 
|.T. Technical News: 8 (pre-delivery service of new vehicles); 19 (Canadian manu- 
facturing and processing profits — change to Interpretation Bulletin IT-145R). 


(4) Determination of gross revenue — For the purposes of 
paragraph (1) of the definition “manufacturing or processing” in 
subsection (3), where a corporation was a member of a partnership 
at any time in a taxation year, 


(a) there shall be included in the gross revenue of the corpora- 
tion for the year from all active businesses carried on in Canada, 
that proportion of the gross revenue from each such business 
carried on in Canada by means of the partnership, for the fiscal 
period of the partnership coinciding with or ending in that year, 
that the corporation’s share of the income of the partnership 
from that business for that fiscal period is of the income of the 
partnership from that business for that fiscal period; and 


(b) there shall be included in the gross revenue of the corpora- 
tion for the year from all activities described in subparagraphs 
(1)(i) and (ii) of the definition “manufacturing or processing” in 
subsection (3), that proportion of the gross revenue from each 
such activity engaged in in the course of a business carried on by 
means of the partnership, for the fiscal period of the partnership 
coinciding with or ending in that year, that the corporation’s 
share of the income of the partnership from that business for that 
fiscal period is of the income of the partnership from that busi- 
ness for that fiscal period. 


(5) Interpretation — For the purpose of the description of A in 
subsection 125.1(2) and for the purpose of applying the Income Tax 
Regulations (other than section 5201 of the Regulations) to that 
subsection other than the description of B, 


(a) electrical energy and steam are deemed to be goods; and 


(b) the generation of electrical energy for sale, and the produc- 
tion of steam for sale, are deemed to be, subject to paragraph (1) 
of the definition “manufacturing or processing” in subsection 
(3), manufacturing or processing. 


History: Paras. 125.1(5)(a) and (b) amended by 2001, ¢. 17, subsec. 114(3), applicable 
to taxation years that end after 1999. Those paras. formerly read: 


(a) electrical energy is deemed to be a good; and 


(b) the generation of electrical energy for sale, or the production of steam for use 
in the generation of electrical energy for sale, is deemed to be, subject to para- 
graph (1) of the definition “manufacturing or processing” in subsection (3), man- 
ufacturing or processing. 


Subsec. 125.1(5) added by 2000, c. 19, subsec. 34(2), applicable to taxation years that 
end after 1998. 
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Selected Cases [s. 125.1]: Range Grain Co. v. R., [1997] 2 C.T.C. 227 (FCTD) | 
(Gross revenues of commission agent do not include funds provided by principal to 
carry out contracts); NRB Inc. v. Canada, [1993] 1 C.T.C. 2435 (TCC) (Amounts paid 
to subcontractors included in computing cost of manufacturing and processing labour); | 
International Petrodata Inc v. Canada, [1993] 1 C.T.C. 2189 (TCC) (Compilation of | 
technical data recorded on computer tapes and microfiches was manufacturing or 
processing); Rolls Royce (Canada) Ltd. y, Canada, [1993] 1 C.T.C. 272 (FCA); leaye | 
to appeal to SCC refused (1993), 158 N.R. 400 (note) (Rebuilding motors not manufac- 
turing or processing); Lomex Inc. v. MNR, [1992] 2 C.T.C. 2678 (TCC) (Picking up 
and transporting raw materials to plant was “receiving” raw materials for manufactur- | 
ing and processing under para. 5202(a)(ii) of Regulations); Nettoyeurs Shefford Inc. y.' 
MNR, [1992] 2 C.T.C. 2353 (TCC) (Laundry business not manufacturing or. 
processing); Tuyauteries Saglac Inc. vy. MNR, {1992} 2 CEE. 230747 ES) (Custom- | 
izing and installing piping was manufacturing and processing); Hawboldt Hydraulics 
(Canada) Inc. Estate (Trustee of) v. Canada, [1992] 2 C.T.C. 363 (FCTD) (Equipment 

used to manufacture replacement parts was used in manufacturing or processing goods 

for sale); Tenneco Canada Inc. vy. Canada, [1991] 1 C.T.C. 323. (FCA) (Assembling | 
parts produced elsewhere not manufacturing despite adjustments made to parts). 


Definitions [s. 125.1]: “amount”, “business” — 248(1), “Canadian-controlled_ pri- 
vate corporation” — 125(7), 248(1); “Canadian field processing” — 248(1); “Canadian 
manufacturing and processing profits” — 125.1(3); “corporation”? — 248(1), Interpre- 
tation Act 35(1); “general rate reduction percentage” — 123.4(1);, “gross revenue” —) 
125.1(4), 248(1); “manufacturing or processing” — 125.1(3); “mineral resource”, “oil: 
or gas well”, “tar sands” — 248(1); “taxable income” — 2(2), 248(1); “taxation, 
year’ — 249. 


125.11 [Repealed effective 2007] — (1) Definitions — The 
following definitions apply in section 123.4 and this section. 


“resource rate reduction percentage”, of a corporation for a taxa- 
tion year, is the total of 


(a) that proportion of 1% that the number of days in the taxation 
year that are in 2003 is of the number of days in the taxation 
year, 

(b) that proportion of 2% that the number of days in the taxatior 
year that are in 2004 is of the number of days in the taxatior 
year, 

(c) that proportion of 3% that the number of days in the taxatior 
year that are in 2005 is of the number of days in the taxatior 
year, 
(d) that proportion of 5% that the number of days in the taxatior 
year that are in 2006 is of the number of days in the taxatioi 
year, and 19 
(e) that proportion of 7% that the number of days in the taxation 
year that are after 2006 is of the number of days in the taxatio! 
year. | 


“taxable resource income”, of a taxpayer for a taxation year, is th 
lesser of the taxpayer’s taxable income for the taxation year and th 
amount determined by the formula 


3(A/B) +C-D 
where / 
A is the total of all amounts each of which is deducted by the tay 
payer under paragraph 20(1)(v.1) in computing the taxpayer 
income for the taxation year; ) 
Bis the percentage that is the total of 


(a) that proportion of 100% that the number of days in th 
taxation year that are before 2003 is of the number of days y 
the taxation year, 


(b) that proportion of 90% that the number of days in tl 
taxation year that are in 2003 is of the number of days in th 
taxation year, 


(c) that proportion of 75% that the number of days in tl 
taxation year that are in 2004 is of the number of days in fl 
taxation year, 


(d) that proportion of 65% that the number of days in tl 
taxation year that are in 2005 is of the number of days int) 
taxation year, and 


(e) that proportion of 35% that the number of days in tH 


taxation year that are in 2006 is of the number of days in " 
taxation year; \ 


uy 


} 
| 


j 
| 
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C is the total of all amounts included in computing the taxpayer’s 
income for the taxation year under paragraph 59(3.2)(b) or (c); 
and 


D is the total of all amounts deducted by the taxpayer under any of 
sections 65 to 66.7, other than subsections 66(4), 66.21(4) and 
66.7(2) and (2.3), of this Act, and subsections 17(2) and (6) and 
section 29 of the Income Tax pplication Rules, in computing 
the taxpayer’s income for the taxation year. 


Proposed Amendment — 125.1 1(1)“taxak 
income” 


“taxable resource income”, of a taxpayer for a 

the lesser of So / 
(a) the amount, if any, by which the taxpayer’s taxable income 
_ for the taxation year exceeds 100/16 of the amount deducted 
_ under subsection 125(1) from the taxpayer’s tax otherwise 

_ payable under this Part for the year, and — 

_ (b) the amount determined by the formula 


(i) that proportion of 100% that the number of days in 
the taxation year that are before 2003 is o nun 


of days in the taxation year, 
(ii) that proportion of 90% that the 1 
the taxation year that are in 2003 is | 
_ days in the taxation year, | 
(iii) that proportion of 75% that the n 
the taxation year that are in 2004 is of t 
_ days in the taxation year, oo 
(iv) that proportion of 65% that the number of days in 
the taxation year that are in 2005 is of the number of 
__ days in the taxation year, and ee 
__(v) that proportion of 35% that the number of days in 
the taxation year hat are in 2006 is of the number of — 
Car, Cts 
luded in computing the taxpayer’s 
n year under paragraph 59(3.2)(b) or _ 


_D is the total of all amounts deducted by the taxpayer under 


cation: The July 18, 2005 draft legislation (Part 2 — technical), s. 118, will 
‘the definition “taxable resource income” in subsec. 125.1 1) to read as 


Applicable to taxation years that begin after February 27, 2004. 


nical Notes: Section 125.11 has the effect of reducing the federal corporate 
ome tax rate for income earned from resource activities from 28% to 21% by 
97. This is accomplished for the years 2003-2006 by providing a deduction against 
28% rate for income that falls within the definition of “taxable resource income”. 
ler 2006 resource income will be included in full rate taxable income and be sub- 
t to the general rate reduction rules. 


‘rently, a taxpayer’s “taxable resource income” is the lesser of the taxpayer’s taxa- 
‘income for the taxation year and the amount calculated by the following formula: 
¥B) + C — D. A represents the deduction taken as a resource allowance under 
fen 20(1)(v.1). B is a reduction of the resource allowance, which is being 
Sed out between 2003 and 2006, prorated for non-calendar year-ends. C ‘repre- 
's additions to the taxpayer’s income resulting from negative resource pools. 
tly, D is any amounts deducted from income on account of resource pools. 
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The definition “taxable resource income” is being amended to ensure that resource 
income that was earned by a Canadian-controlled private corporation (CCPC) and 
received a small business deduction under section 125(1) is not also eligible for this 
tate reduction. The result is that a taxpayer’s “taxable resource income” will now be 
the lesser of two amounts. The first amount is the taxpayer’s taxable income for the 
year less !%s of the amount the taxpayer deducted from tax payable pursuant to sec- 
tion 125(1). The second amount is calculated by the formula 3(A/B) + C — D _ E. 
Elements A to D are unchanged from the previous formula contained in this defini- 
tion, and remain as described above. New element E is '%/e of the amount deducted 
from tax otherwise payable pursuant to subsection 125(1). This amendment ensures 
that resource income earned by a CCPC can only benefit from one rate reduction. 


Related Provisions: 257 — Formula cannot calculate to less than zero, 


(2) Resource deduction — There may be deducted from a cor- 
poration’s tax otherwise payable under this Part for a taxation year 
[2003-06 only — ed.] the product obtained by multiplying the cor- 
poration’s resource rate reduction percentage for the taxation year 
by the corporation’s taxable resource income for the taxation year. 


Repeal [effective 2007] 125.11. 
2003, c. 28 (Bill C-48, Royal Assent November 7, 2003), subsec, 
25.11, applicable to taxation years that begin after 2006. 


Applicati 
13(2), repeal 


History: S. 125.11 added by 2003, c. 28, subsec. 13(1), applicable to 2003 er seq. 
except that, for those taxation years that begin before June 9, 2003, the value of C in 
the formula in the definition “taxable resource income” in subsec. 125.11(1) is deemed 
to be nil. 

Definitions [s. 125.11]: “amount” — 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “resource rate reduction percentage” — 125.11(1); “taxable income” — 
248(1); “taxable resource income” — 125.11(1); “taxation year” — 249: “taxpayer”? — 
248(1). 


125.2 (1) Deduction of [pre-1992] Part VI tax — There may be 
deducted in computing the tax payable under this Part for a taxation 
year by a corporation that was throughout the year a financial insti- 
tution (within the meaning assigned by section 190) an amount 
equal to such part as the corporation claims of its unused Part VI 
tax credits for any of its 7 immediately preceding taxation years 
ending before 1992, to the extent that that amount does not exceed 
the amount, if any, by which 


(a) its tax payable under this Part (determined without reference 
to this section) for the year 


exceeds the total of 


(b) the amount that would, but for subsection 190.1(3), be its tax 
payable under Part VI for the year, and 


(c) the lesser of its Canadian surtax payable (within the meaning 
assigned by subsection 125.3(4)) for the year and the amount 
that would, but for subsection 181.1(4), be its tax payable under 
Part I.3 for the year. 


Related Provisions: 123.2(a) — Corporate surtax applies to total tax before claim- 
ing this credit; 181:1(4)7) — Credit of surtax against Part VI tax after 1991. See also 
at end of 125.2. 


History: Subsec. 125.2(1) amended by 1994, c. 7, Sch. VIII (1993,'c. 24), subsec. 
65(1), applicable to 1992 et seg. and, where a corporation elected under subsection 
111(2) (of the amending legislation — see under subsec. 190.1(2)) to have subsection 
111(1) (of the amending legislation) apply to its taxation years ending in 1991, to all 
such years except that in its application to such years, subsec. 125.2(1) shall be read 
without reference to: 


(a) the expression “the total of”, 
(b) the word “and” at the end of para. 125.2(1)(b), and 
(c) para. 125.2(1)(c), 


and the reference therein to “1992” shall be read as “1991”. Subsec. 125.2(1) formerly 
read: 


(1) There may be deducted from the tax otherwise payable under this Part for a 
taxation year by a corporation that was throughout the year a financial institution 
(within the meaning assigned by section 190) an amount equal to the total of 


(a) its tax payable under Part VI for the year, and 


(b) such part of its unused Part VI tax credits for the seven taxation years 
immediately preceding and the three taxation years immediately following 
the year as the corporation may claim. 


Special Application: 1994, c. 7, Sch. II (1991, c. 49), s. 102 provides that in its 
application to corporations described in para. (d) or (e) of the definition “financial insti- 


S. 125.2(1) 


tution” in subsec. 190(1), for taxation years beginning before February 21, 1990, sub- 
sec, 125.2(1) shall be read as follows: 
“125,2(1) There may be deducted from the tax otherwise payable under this Part 
for a taxation year by a corporation that was throughout the year a financial insti- 
tution (within the meaning assigned by section 190) an amount equal to the 
lesser of 


(a) the total of 
(i) its tax payable under Part VI for the year, and 


(ii) such part of its unused Part VI tax credits for the 3 taxation years 
immediately following the year as the corporation claims; and 


(b) that proportion of its tax otherwise payable under this Part for the year 


that the number of days in the year that are after February 20, 1990 is of the 
number of days in the year.” 


Forms: T2 SCH 42: Calculation of unused unused Part I tax credit. 


(2) Idem — For the purposes of this section, 


(a) an amount may not be claimed under subsection (1) in com- 
puting a corporation’s tax payable under this Part for a particular 
taxation year in respect of its unused Part VI tax credit for an- 
other taxation year until its unused Part VI tax credits for taxa- 
tion years preceding the other year that may be claimed for the 
particular year have been claimed; and 


(b) an amount in respect of a corporation’s unused Part VI tax 
credit for a taxation year may be claimed under subsection (1) in 
computing its tax payable under this Part for another taxation 
year only to the extent that it exceeds the total of all amounts 
each of which is the amount claimed in respect of that unused 
Part VI tax credit in computing its tax payable under this Part for 
a taxation year preceding that other year. 


(3) Definition of “unused Part VI tax credit” — For the pur- 
poses of this section, “unused Part VI tax credit” of a corporation 
for a taxation year is the lesser of 


(a) its tax payable under Part VI (determined without reference 
to subsections 190.1(1.1) and (3)) for the year, and 


(b) the amount determined by the formula 
A-B 
where 


A is its tax payable under Part VI for the year (determined 
without reference to subsection 190.1(3)), and 


B is the amount, if any, by which 


(i) the amount that would, but for this section, be its tax 
payable under this Part for the year 


exceeds 


(ii) the lesser of its Canadian surtax payable (within the 
meaning assigned by subsection 125.3(4)) and the amount 
that would, but for subsection 181.1(4), be its tax payable 
under Part I.3 for the year. 


History: Subsec. 125.2(3) substituted by 1994, c. 21, s. 58, applicable for the purpose 
of computing the amount that may be deducted by a corporation under subsec. 
125.2(1), 


(a) subject to paragraphs (b) and (c), for taxation years that end before 1992 in 
respect of unused Part VI tax credits for taxation years that end after 1991; 


(b) where the corporation has elected under subsec. 111(2) of 1993, c. 24 [see 
under subsec. 190.1(2)], for its taxation years that end before 1991 in respect of 
unused Part VI tax credits for taxation years that end after 1990, except that for the 
purpose of computing its unused Part VI tax credits under subsec. 125.2(3), for 
taxation years that end in 1991, the amount determined under subpara. (ii) of the 
description of B in subsec. 125.2(3) shall be deemed to be nil; and 


(c) where paragraph (b) does not apply and the corporation elected under para- 
graph 88(2)(b) of 1994, c. 21, [see under subpara. 190.11(b)(i)], for its taxation 
years that end before 1992 in respect of unused Part VI tax credits for taxation 
years that end after 1990, except that 


(i) for the purpose of computing its unused Part VI tax credits under subsec. 
125.2(3) for its taxation years that end in 1991, the amount determined under 
subpara. (ii) of the description of B in subsec. 125.2(3) shall be deemed to be 
nil, and 
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(ii) for the purpose of computing the amount that it may deduct under subsec. © 
125.2(1) for its taxation years that end in 1991, para. 125.2(3)(a) shall be read © 


as follows: 


(a) its tax payable under Part VI (determined without reference to sub- 
section 190.1(3)) for the year, and 


Subsec. 125.2(3) formerly read: 


(3) For the purposes of this section, “unused Part VI tax credit” of a corporation 
for a taxation year ending after 1991 means the amount determined by the 
formula 


A-B 
where 


A is the corporation’s tax payable under Part VI for the year (determined with- 
out reference to subsection 190.1(3)), and 


Bis the amount, if any, by which 


(a) the amount that would, but for this section, be its tax payable under 
this Part for the year 


exceeds 


(b) the lesser of its Canadian surtax payable (within the meaning as- 
signed by subsection 125.3(4)) and the amount that would, but for sub- 
section 181.1(4), be its tax payable under Part 1.3 for the year. 


Subsec. 125.2(3) amended by 1994, c. 7, Sch., VII (1993, c. 24), subsec. 65(2), appli- 
cable for the purpose of computing the amount that may be deducted by a corporation’ 


under subsec. 125.2(1) 


(a) subject to paragraph (b), for taxation years ending before 1992 in respect of 


unused Part VI tax credits for taxation years ending after 1991; or 


(b) where the corporation elected under subsection 111(2) (of the amending legis- 


lation — see under subsec. 190.1(2)) to have subsection 111(1) (of the amending 


legislation) apply to its taxation years ending in 1991, for its taxation years ending 
before 1991 in respect of unused Part VI tax credits for taxation years ending after 


1990, except that, for the purpose of computing its unused Part VI tax credits under 
subsec. 125.2(3), as amended, for taxation years ending in 1991, the amount deter- 


mined under paragraph (b) in the description of B in the said subsection 125.2(3) 
shall be deemed to be nil. 
Subsec. 125.2(3) formerly read: 
(3) In this section, “unused Part VI tax credit” of a corporation for a taxation 
year means the amount, if any, by which the corporation’s tax payable under Part 
VI for the year exceeds the amount that would, but for this section, be its tax 
payable under this Part for the year. 
Special Application: 1994, c. 7, Sch. II (1991, c. 49), s. 102 provides that in it 
application to corporations described in para. (d) or (e) of the definition “financial insti 
tution” in subsec. 190(1), subsec. 125.2(3) shall be read as follows: 
“(3) For the purposes of this section, “unused Part VI tax credit” of a corporation 
for a taxation year commencing before February 21, 1990 means the amount, if 
any, by which the corporation’s tax payable under Part VI for the year exceeds 
the amount deductible under subsection (1) in computing its tax payable under 
this Part for the year.” 
Related Provisions [s. 125.2]: 87(2)(j.9) — Amalgamation; 88(1)(e.2) — Wine 
ings-up; 152(6) — Reassessment; 161(7)(a)(vi) — Interest — Effect of carryback © 
loss, etc.; 164(5.1)(g) — Refund of taxes — Interest payable in respect of repayment ¢ 
amount in controversy; 257 — Formula cannot calculate to less than zero. 
Definitions [s. 125.2]: “amount” — 248(1); “corporation” — 248(1), Interpretatio: 
Act 35(1); “tax payable” — 248(2); “taxation year” — 249: “unused Part VI te, 
credit” — 125.2(3). 
125.3 (1) Deduction of [pre-1992] Part 1.3 tax — There may by 
deducted in computing the tax payable under this Part for a taxatio, 
year by a corporation (other than a corporation that was throughot 
the year a financial institution, within the meaning assigned by se 
tion 190) an amount equal to such part as the corporation claims ( 
its unused Part I.3 tax credits for any of its 7 immediately precedir 
taxation years ending before 1992, to the extent that that amou 
does not exceed the amount, if any, by which 


(a) its Canadian surtax payable for the year 


exceeds 
(b) the amount that would, but for subsection 181.1(4), be its t 
payable under Part 1.3 for the year. 


Related Provisions: 87(2)(j.9) —Amalgamations — continuing corporati 
88(1)(e.2) — Winding-up; 123.2(a) — Corporate surtax applies to total tax befi. 
claiming this credit. 
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History: Subsec. 125.3(1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
_ 66(1), applicable to 1992 er seq. Subsec. (1) formerly read: 


(1) There may be deducted from the tax otherwise payable under this Part for a 
taxation year by a corporation an amount equal to the lesser of 


(a) the total of 
(i) its tax payable under Part I.3 for the year, and 


(ii) such part of its unused Part [3 tax credits for the 7 taxation years 
immediately preceding and the 3 taxation years immediately following 
the year as the corporation may claim; and 


(b) its Canadian surtax payable for the year. 
Forms: T2 SCH 37: Calculation of unused surtax credit. 


(1.1) Idem — There may be deducted in computing the tax payable 
under this Part for a taxation year by a corporation that was a finan- 
cial institution (within the meaning assigned by section 190) 
throughout the year an amount equal to such part as the corporation 
claims of its unused Part 1.3 tax credits for any of its 7 immediately 
‘preceding taxation years ending before 1992, to the extent that that 
amount does not exceed the lesser of 


(a) the amount, if any, by which its Canadian surtax payable for 
_ the year exceeds the amount that would, but for subsection 
— 181.1(4), be its tax payable under Part I.3 for the year, and 


(b) the amount, if any, by which its tax payable under this Part 
(determined without reference to this section and section 125.2) 
for the year exceeds the amount that would, but for subsections 
181.1(4) and 190.1(3), be the total of its taxes payable under 
Parts 1.3 and VI for the year. 
Related Provisions: 152(6)(£) — Assessments; 161(7)(a)(vii) — Interest — effect 
if carryback of loss, etc.; 164(5.1)(h) — Refund of taxes — effect of carryback of loss, 
ite; 181.1(4)-(7) — Credit of surtax against Part 1.3 tax after 199]. 


distory: Subsec. 125.3(1.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
6(1), applicable to 1992 et seq. 


2 Special rules — For the purposes of this section, 


(a) no amount may be claimed under subsection (1) in comput- 
ing a corporation’s tax payable under this Part for a particular 
taxation year in respect of its unused Part 1.3 tax credit for an- 
other taxation year until its unused Part 1.3 tax credits for taxa- 
tion years preceding the other year that may be claimed for the 
particular year have been claimed; and 


(b) an amount in respect of a corporation’s unused Part I.3 tax 
credit for a taxation year may be claimed under subsection (1) in 
' computing its tax payable under this Part for another taxation 
year only to the extent that it exceeds the total of all amounts 
~ each of which is the amount claimed in respect of that unused 
Part 1.3 tax credit in computing its tax payable under this Part 
for a taxation year preceding that other year. 


-) Acquisition of control — Where, at any time, control of a 
Tporation has been acquired by a person or group of persons, no 
rount in respect of its unused Part 1.3 tax credit for a taxation year 
‘ding before that time is deductible by the corporation for a taxa- 
’m year ending after that time and no amount in respect of its un- 
ed Part 1.3 tax credit for a taxation year ending after that time is 
ductible by the corporation for a taxation year ending before that 
Ne, except that 


(a) where a business was carried on by the corporation in a taxa- 

tion year ending before that time, its unused Part 1.3 tax credit 

_ for that year is deductible by the corporation for'a particular tax- 

ation year ending after that time only if that business was carried 

_0n by the corporation for profit or with a reasonable expectation 
of profit throughout the particular year and only to the extent of 

that proportion of the corporation’s Canadian surtax payable for 
the particular year that 


(i) the amount, if any, by which 


(A) the total of its income for the particular year from that 
business and, where properties were sold, leased, rented 
or developed or services rendered in the course of carry- 
ing on that business before that time, its income for the 
particular year from any other business substantially all 


S. 125.3(4) Can 


the income of which was derived from the sale, leasing, 
rental or development, as the case may be, of similar 
Properties or the rendering of similar services 


‘exceeds 


(B) the total of all amounts each of which is an amount 
deducted under paragraph 111(1)(a) or (d) for the particu- 
lar year by the corporation in Tespect of a non-capital loss 
or a farm loss, as the case may be, for a taxation year in 
respect of that business or the other business, 


is of the greater of 
(ii) the amount determined under subparagraph (i), and 


(iii) the corporation’s taxable income for the particular year; 
and 


(b) where a business was carried on by the corporation through- 
out a taxation year ending after that time, its unused Part 1.3 tax 
credit for that year is deductible by the corporation for a particu- 
lar taxation year ending before that time only if that business 
was carried on by the corporation for profit or with a reasonable 
expectation of profit in the particular year and only to the extent 
of that proportion of the corporation’s Canadian surtax payable 
for the particular year that 


(i) the amount, if any, by which 


(A) the total of its income for the particular year from that 
business and, where properties were sold, leased, rented 
or developed or services rendered in the course of carry- 
ing on that business before that time, its income for the 
particular year from any other business substantially all 
the income of which was derived from the sale, leasing, 
rental or development, as the case may be, of similar 
properties or the rendering of similar services 


exceeds 
(B) the total of all amounts each of which is an amount 
deducted under paragraph 111(1)(a) or (d) for the particu- 
lar year by the corporation in respect of a non-capital loss 
or a farm loss, as the case may be, for a taxation year in 
respect of that business or the other business, 

is of the greater of 
(ii) the amount determined under subparagraph (i), and 
(iii) the corporation’s taxable income for the particular year. 


Related Provisions: 256(6)—(9) — Whether control acquired; 256(9) — Date of ac- 
quisition of control. 


I.T. Technical News: 7 (control by a group — 50/50 arrangement). 
(4) Definitions — For the purposes of this section, 


“Canadian surtax payable” of a corporation for a taxation year 
means 


(a) in the case of a corporation that is non-resident throughout 
the year, the lesser of 


(i) the amount determined under section 123.2 in respect of 
the corporation for the year, and 
(i) its tax payable under this Part for the year, and 

(b) in any other case, the lesser of 
(i) the prescribed proportion of the amount determined under 
section 123.2 in respect of the corporation for the year, and 
(il) its tax payable under this Part for the year; 


History: The definition “Canadian surtax payable” in subsec. 125.3(4) substituted by 
1994, c. 21, s. 59, applicable to 1994 et seq. That definition formerly read: 


“Canadian surtax payable” of a corporation for a taxation year means 


(a) in the case of a corporation that is throughout the year not resident in 
Canada, the amount determined under section 123.2 in respect of the corpo- 
ration for the year, and 


(b) in any other case, the prescribed proportion of the amount determined 
under section 123.2 in respect of the corporation for the year; 


Regulations: 8602 (prescribed proportion). 
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‘““anused Part 1.3 tax credit” of a corporation for a taxation year 
means 


(a) where the year ended before 1992, the amount, if any, by 
which its tax payable under Part I.3 for the year exceeds the 
amount deductible under subsection (1) in computing its tax 
payable under this Part for the year, and 


(b) where the year ends after 1991, the amount, if any, by which 
the corporation’s tax payable under Part I.3 for the year (deter- 
mined without reference to subsection 181.1(4)) exceeds its Ca- 
nadian surtax payable under this Part for the year. 
Related Provisions: 87(2)(j.9) — Amalgamations; 88(1)(e.2) — Winding-up. 
History: “Unused Part 1.3 tax credit” in subsec. 125.3(4) amended by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsec. 66(2), applicable for the purpose of computing the amount 
that may be deducted under subsec. 125.3(1) for taxation years ending after June 1989. 
The definition formerly read: 
“unused Part 1.3 tax credit” of a corporation for a taxation year means the 
amount, if any, by which the corporation’s tax payable under Part I.3 for the year 
exceeds the amount deductible under subsection (1) in computing its tax payable 
under this Part for the year. 
Forms: T2 SCH 37: Calculation of unused surtax credit. 


Definitions [s. 125.3]: “amount”, “business” — 248(1); “Canada” — 255; “Cana- 
dian surtax payable” — 125.3(4); “corporation” — 248(1), Interpretation Act 35(1); 


“farm loss” — 111(8), 248(1); “financial institution” — 190(1); “non-capital loss” — 
111(8), 248(1); “non-resident”, “prescribed” — 248(1); “resident” — 250; “taxable in- 
come” — 2(2), 248(1); “taxation year’ — 249; “unused Part 1.3 tax credit” — 
125.3(4). 


Canadian Film or Video Production Tax Credit 


125.4 (1) Definitions — The definitions in this subsection apply 
in this section. 


“assistance” means an amount, other than a prescribed amount or 
an amount deemed under subsection (3) to have been paid, that 
would be included under paragraph 12(1)(x) in computing a tax- 
payer’s income for any taxation year if that paragraph were read 
without reference to subparagraphs (v) to (vil). 


Proposed Amendment — 125.4(1 “assistance” 


“assistance” means an amount, other than a prescribed amount or 
an amount deemed under subsection (3) to have been paid, that 
would be included under paragraph 12(1)(x) in computing a tax- 
payer’s income for any taxation year if that paragraph were read 
without reference to” 


(a) subparagraphs 121) (0) to (vii), if the amount were — 


received 


(i) from a person or partnership described in subparagraph 

12(1)(x)Gi), or 

(ii) in circumstances where clause 12(1)()@)(C) applies; 

and / _. 
(b) subparagraphs 12(1)(x)(v) to (vii), in any other case. 

Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 


119(2), will amend the definition “assistance” in subsec. 125.4(1) to read as above, 
applicable 


(a) to film or video productions for which the production commencement time of | 
the corporation (or, if there is more than one qualified corporation in respect of 
the production, of all such corporations) is after November 13, 2003, and 


(b) to a corporation in respect of a film or video production for which the pro- 
duction commencement time of any corporation is before November 14, 2003 


(i) if the earliest labour expenditure of the corporation (or, if there is more 
than one qualified corporation in respect of the production, of all such corpo- 
rations) in respect of the production is made after 2003, or oo 


(ii) if the corporation elects (or, if there is more than one qualified corpora- 
tion in respect of the production, all such corporations jointly elect), in writ- 
ing, and the election is filed with the Minister of National Revenue on or 
before the earliest filing-due date of any qualified corporation in respect of 
the production for that corporation’s taxation year that includes the day on 
which the amending legislation is assented to, and the earliest labour expen- 
diture of all such qualified corporations in respect of the production is made 
(A) after the last taxation year of any such corporation that ended before 
November 14. 2003, or 


Income Tax Act, Part I, Division E 


_ (B) if the first taxation year of all such corporations includes November 
14, 2003, in that taxation year. > a 
The earliest labour expenditure referred to above is to be determined under the provi-- 
sions of subsec. 125.4(1) or (2) that would apply if the amendments to 125.4assis- _ 
tance”, “labour expenditure”, “production commencement time”, “qualified Jabour — 
salary or wages” and “script material”, and to subsec 125.4(2) were — 


34 48 


expenditure’, 
not enacted. _ . 
Technical Notes: Section 125.4 sets out the rules that apply for the purpose of 
computing the Canadian film or video production tax credit (“CFVPTC’”). Generally, — 
this tax credit is available at a rate of 25% of qualified labour expenditures incurred _ 
by a qualified corporation for a production certified by the Minister of Canadian Her- - 
itage to be a Canadian film or video production. S 


> 


Except as noted below. the amendments to subsection 125.4 generally apply in re 
spect of productions for which development commences on or after November 14 
2003 or the first labour expenditures (as determined under subsections 125.4(1) an 
(2) as they applied before that date — the “old rules”) of the production corporatio 


tion may elect to have the new rules apply. Subject to this election _ corporations mu: 
continue to claim the CFVPTC under the old r 
under those rules. Where, in the case of a co-production, more than one qualified — 
corporation is eligible to claim a CFVPTC in respect of ‘the production, the electi 
to have the new rules apply must be made jointly. A production cannot qualify under _ 
both schemes. oo _ - / _ 


he CFVPTC, qualified labour expenditures in respect of a film 6 


video production are limited to 48% of the amount by which the cost of the prod 
tion exceeds any “assistance” in respect of that cost that has not been repaid. 


Tn com puting 


The definition “assistance” is amended to provide that the equity share of a produc 
tion of a government or other public authority is treated in the same manner as gov 
ernment assistance. This could include, for example, a loan from a governme 
agency where repayment of the loan is dependent on profit from the production 
Dept. of Finance news release 2003-058, November 14, 2003: See und« 
125.4(2). : _ _ 


Related Provisions: 87(2)(j.94) — Amalgamations — continuing _ corporation; 

125.4(5) — Credit is deemed to be assistance for all purposes under the Act; 

241(4)(d)(xv) — Disclosure of information to government agency providing assistance. 

History: The definition “assistance” in subsec. 125.4(1) amended by 1999, c. 22, s. 46, 

applicable to amounts received after February 23, 1998. It formerly read: 
“assistance” means an amount, other than an amount deemed under subsection 
(3) to have been paid, that would be included under paragraph 12(1)(x) in com- 
puting the income of a taxpayer for any taxation year if that paragraph were read 
without reference to subparagraphs (v) to (vil). 


Regulations: 1106(11) (prescribed amount). 


“Canadian film or video production” has the meaning assigned 
by regulation. | 
Regulations: 1101(5k.1) (separate class for Canadian film or video production); 
1106(4) (definition of “Canadian film or video production”); Sch. H:Cl. 10(x) (CCA: 
class for Canadian film or video production). 


“Canadian film or video production certificate” means a certifi- 
cate issued in respect of a production by the Minister of Canadian 
Heritage 
(a) certifying that the production is a Canadian film or video 
production, and 


(b) estimating amounts relevant for the purpose of determining 
the amount deemed under subsection (3) to have been paid in 
respect of the production. 


Proposed Amendment — 125.4(1)“Canadian film 
video production certificate” 


“Canadian film or video production certificate” means a cert 
icate issued in respect of a production by the Minister of Canadian — 
Heritage certifying that the production is a Canadian film or video 
production in respect of which that Minister is satisfied that 
(a) except where the production is a treaty co-production | 
_ defined by regulation), an acceptable share of revenues ff 
_ the exploitation of the production in non-Canadian markets | 
under the terms of any agreement, retained by . 
(i) a qualified corporation that owns or owned an interest 

in, or for civil law a right in, the production, | 
_ (ii) a prescribed taxable Canadian corporation related to the 

_ qualified corporation, or . : 
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(iii) any combination of corporations described in subpara- 
graph (i) or (ii); and 


— (b) public financial support of the production would not be 
_ contrary to public policy. — 


Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. 
119(3), will amend the definition “Canadian film or video production certificate” in 
_ subsec. 125.4(1) to read as above, applicable in respect of film or video productions 
_ in respect of which certificates are issued by the Minister of Canadian Heritage after 
December 20, 2002, except that in respect of those film or video 
| spect of which certificates are issued by the Minister of Canac 
4, the definition “Canadian film or video production certific: 
lows (identical to the November 14, 2003 and Decer 
islation): 


Canadian film or video production certificate” means a ce’ 
respect of a production by the Minister of Canadian Heritage 
(a) certifying that the production is a Canadian film or video production in 
tespect of which that Minister is satisfied that  — 
_ (i) except where the production is a treaty co-production (as defined — 
__ by regulation), an acceptable share of revenues from the exploitation 
of the production in non-Canadian markets is, under the terms of any 


the production, 


Canadian corporation rela 
fied corporation, or 
Oo any combination of corporations described in clause (A) or : 
(ii) public financial support of the production would not be contrary to 
public policy, and rss 


__ (b) estimating amounts relevant for the purpose of determ 
deemed under subsection (3) to have been paid 
production. _ 


hnical Notes: A qualified corporation must file a 
luction certificate with its tax return for a taxation year 
film or video production tax credit in respect of the prod 
or video production certificate”, as defined in subsectio 5.4(1), is issued by 
he Minister of Canadian Heritage. The definition is amended to provide that that 
Minister will also certify that the public funding of the production ‘ould not be con- 
rary to public policy and that, generally, a qualified corporation or a related taxable 
,-anadian corporation will retain an acceptable share of revenues from the exploita- 
ion of the production in non-Canadian markets. The Minister of Canadian Heritage 
vill issue guidelines as to how these criteria can be met, _ 


his amendment generally applies in respect of Canadian film or video productions 


10ve the requirement for the Minister of Cana- 
ide es es relevant to the calculation of the CFVPTC, in 
2spect of certificates issued after 2003. 

itelated Provisions: 125.4(3) — Tax credit where certificate issued; 125.4(6) — 


| €vocation of certificate; 125.4(7) — Guidelines from Minister of Canadian Heritage; 
41(9) — Disclosure to public of information on certificate. 


investor” means a person, other than a prescribed person, who is 
ot actively engaged on a regular, continuous and substantial basis 
1 a business carried on through a permanent establishment (as de- 
ned by regulation) in Canada that is a Canadian film or video pro- 
uction business. 


Proposed Repeal — 125.4(1)“investor” 
ation: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 119(1), 
eal the definition “investor” in subsec. 125.4(1), applicable 
@) to taxation years that end after November 14, 2003: and 


(b) in respect of a film or video production in respect of which a corporation has, in 
return of income filed before November 14, 2003, claimed an amount under sub- 
Sec. 125.4(3) in respect of a labour expenditure incurred after 1997, 


-tehnical Notes: The definition “investor” describes a person who is not actively 
' gaged On a regular, continuous, and substantial basis in a Canadian film or video 
\dduction business carried on through a permanent establishment in Canada, A 

'VPTC may not be claimed in respect of a Canadian film or video production where 
' ‘investor, Or a partnership in which an investor has an interest, may deduct an amount 
Tespect of the production. 


é definition of investor is repealed, applicable to taxation years that end after No- 
nber 14, 2003, as well as to productions in respect of which a qualifying production 
Poration has, in a return of income filed before November 14, 2003, claimed an 


y the Minister of Canadian Heritage after Decem- 


S. 125.4(1) lab 


amount under subsection 125.4(3) in respect of a labour expenditure incurred after 
1997 in respect of the production, 


Related Provisions: 125.4(4) — No credit where investor can deduct any amount. 


Regulations: 1106(10) (prescribed person); 8201 (permanent establishment) 


“labour expenditure” of a corporation for a taxation year in re- 
spect of a property of the corporation that is a Canadian film or 
video production means, in the case of a corporation that is not a 
qualified corporation for the year, nil, and in the case of a corpora- 
tion that is a qualified corporation for the year, subject to subsection 
(2), the total of the following amounts to the extent that they are 
reasonable in the circumstances and included in the cost or, in the 


case of depreciable property, the capital cost to the corporation of 

the property: 
(a) the salary or wages directly attributable to the production that 
are incurred after 1994 and in the year, or the preceding taxation 
year, by the corporation for the stages of production of the pro- 
perty, from the final script stage to the end of the post-produc- 
tion stage, and paid by it in the year or within 60 days after the 
end of the year (other than amounts incurred in that preceding 
year that were paid within 60 days after the end of that preced- 
ing year), 


(b) that portion of the remuneration (other than salary or wages 
and other than remuneration that relates to services rendered in 
the preceding taxation year and that was paid within 60 days 
after the end of that preceding year) that is directly attributable 
to the production of property, that relates to ‘services rendered 
after 1994 and in the year, or that preceding year, to the corpora- 
tion for the stages of production, from the final script stage to 
the end of the post-production stage, and that is paid by it in the 
year or within 60 days after the end of the year to 


Proposed Amendment — 125.4(1)“labour 
expenditure” before (b)(i) 
“labour expenditure’, of a corporation for a taxation year in 
respect of a Canadian film or video production, means, in the 


tion that are incurred after 1994 and in the taxation year, or 


Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. 
119(4), will amend the portion of the definition “labour expenditure” in subsec. 


125.4(1) before subpara. (b)(i) to read as above, applicable on the same basis as the 
amendment to 125.4(1)“assistance”, 


Technical Notes: The definition “labour expenditure” describes the underlying 
expenditures of a qualified corporation in respect of a film or video production that 
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CFVPTC. The definition is amended concurrently with th 
“investor” in subsection 125.4(1) and the amendment of sub- 
sections 125.4(2) and (4), to include those production expenditures incurre by 
qualified corporation for or on behalf of another person. That is, labour expen 
are no longer limited to those included in the cost to the qualified corporation of the - 
production. The definition is also amended concurrently with the introduction of the 
definition “produiction commencement time”, which represents the time after which 


will be eligible for the 
repeal of the definition 


an eligible expenditure will qualify for the CFVPTC.. 


a co-producer with another qualified cot 
and that other corporation has incurred expenditures for or on behalf of the 
new paragraph 125.4(2)(d) prevents the particular corporation from clai 


CFVPTC in respect of those expenditures. — 


Where a particular corporation is 


For more information on subsections 125.4(2) and (4) and the definitions “inve 
and “production commencement time”, refer to the commentary for those provisions. _ 


(i) an individual who is not an employee of the corporation, 
to the extent that the amount paid 


(A) is attributable to services personally rendered by the 
individual for the production of the property, or 


(B) is attributable to and does not exceed the salary or 
wages of the individual’s employees for personally ren- 
dering services for the production of the property, 


(ii) another taxable Canadian corporation, to the extent that 
the amount paid is attributable to and does not exceed. the 
salary or wages of the other corporation’s employees for per- 
sonally rendering services for the production of the property, 


(iii) another taxable Canadian corporation all the issued and 
outstanding shares of the capital stock of which (except di- 
rectors’ qualifying shares) belong to an individual and the ac- 
tivities of which consist principally of the provision of the 
individual’s services, to the extent that the amount paid is 
attributable to services rendered personally by the individual 
for the production of the property, or 


(iv) a partnership that is carrying on business in Canada, to 
the extent that the amount paid 


(A) is attributable to services personally rendered by an 
individual who is a member of the partnership for the pro- 
duction of the property, or 


(B) is attributable to and does not exceed the salary or 
wages of the partnership’s employees for personally ren- 
dering services for the production of the property, and 


(c) where 


(i) the corporation is a subsidiary wholly-owned corporation 
of another taxable Canadian corporation (in this section re- 
ferred to as the “‘parent’”), and 


(ii) the corporation and the parent have agreed that this para- 
graph apply in respect of the production, 


the reimbursement made by the corporation in the year, or 
within 60 days after the end of the year, of an expenditure that 
was incurred by the parent in a particular taxation year of the 
parent in respect of that production and that would be included 
in the labour expenditure of the corporation in respect of the 
property for the particular taxation year because of paragraph (a) 
or (b) if 


(iii) the corporation had had such a particular taxation year, 
and 


(iv) the expenditure were incurred by the corporation for the 
same purpose as it was by the parent and were paid at the 
same time and to the same person or partnership as it was by 
the parent. 


Related Provisions: 13(7)-(7.4) — Capital cost of depreciable property; 125.4(1), 
248(1) — Extended meaning of salary or wages; 125.4(2) — Rules governing labour 
expenditure. 


Part I, Division E 


(b) the lat 


attributable ‘to the deve 


eenplay, play 


— ry 
"personal history or all or part of 
production, and / 


2—te nical), subse 
sec. 12 5.4(1 


1. The time at which a qualified corporation or its parent company first me 
development labour costs for the development of property of the corporation 
_ is script material on which a Canadian film or video production is based. - 
2, The first time at which the qualified corporation or its parent compan 
quires a right in respect of the story that is the basis of the final s 
— rights might include a published literary work, play or screenplay. _ 
Ww Jate on which principal photography of the produ 


3. Two years before the 

begins. 
It is intended that the in-house development labour costs of an initial draft of a 
as well as the cost of modifications, should fall within the period of prodi ict 
which labour expenditures qualify for the CFVPTC. These in-house costs 
clude the cost to hire an independent writer to create a script on the basis 
other story or literary work for which the rights have be acquired — 
corporation.  . . 


Existing conditions on eligible labour expenditures also apply to scriptwriting la 
(See, for example. amounts excluded from the definition “salary and wages” in 
section 125.4(1), such as amounts determined by reference to profits or revenuies 
well, the cost to acquire an initial script or any other right referred to above will, li 
other rights, not qualify. Such an expenditure represents the cost of a property, n 
labour expenditure. _——  — .. 


The new definition “script material” in subsection 125.4(1) is defined for th 
of the definition “production commencement time”. : 


“qualified corporation” for a taxation year means a corporation 
that is throughout the year a prescribed taxable Canadian corpora 
tion the activities of which in the year are primarily the carrying oD 
through a permanent establishment (as defined by regulation) im 
Canada of a business that is a Canadian film or video production 
business. 


Regulations: 8201 (permanent establishment). 


“qualified labour expenditure” of a corporation for a taxation 
year in respect of a property of the corporation that is a Canadiar 
film or video production means the lesser of 


Amendment — 125.4(1)“qualified labot 


. expenditure” opening words — 
“qualified labour expenditure”, of a corporation for a 
year in respect of a Canadian film or video production, 1 
lesser of Loe _ | 


. Proposed 
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Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. 
119(5), will amend the opening words of the definition “qualified labour expendi- 
ture” in subsec. 125.4(1) to tead as above, applicable on the same basis as the amend- 
ment to 125.4(1)“assistance”, - — 
Technical Notes: See under 125.4( 1)“qualified labour expenditure’(b)A before (ii) 
below. . 


(a) the amount, if any, by which 
(1) the total of 


(A) the labour expenditure of the corporation for the year 


in respect of the production, and 


(B) the amount by which the total of all amounts each of 


which is the labour expenditure of the corporation for 


preceding taxation year in respect of the production ex- 
ceeds the total of all amounts each of which is a qualified 
labour expenditure of the corporation in respect of the 
production for a preceding taxation year before the end of 


which the principal filming or taping of the productio 
began 


exceeds 


(ii) where the corporation is a parent, the total of all amounts 
each of which is an amount that is the subject of an agree- 
ment in respect of the production referred to in paragraph (c) 
of the definition “labour expenditure” between the corpora- 


tion and its wholly-owned corporation, and 
(b) the amount determined by the formula 
A-B 
where 
A is 48% of the amount by which 
(i) the cost or, in the case of depreciable property, th 


capital cost to the corporation of the production at the end 


of the year, 
exceeds 
Proposed Amendment — 125.4(1)“qualified 
a labour expenditure”(b)A before (ii) ay 
of the amount by which cy oe 
L all amounts each of which is an expendi- 


Cost to, or in the case of depreciable 


ee oA 
~ exceeds  —sese 
ipplication: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
19(6), will amend the portion of the description of A before subpara. (ii) in para. (b) 
f the definition “qualified labour expenditure” in subsec. 125.4(1) to read as above, 
“able on the same basis as the amendment to 125.4(1)“assistance”. SS 


chnical Notes: The definition “qualified labour expenditu 

f a qualified corporation’s labour expenditures upon which 
nent tax credit for a Canadian film or video production 
qualified labour expenditures in respect of a productio 
ount by which the cost of the production to the qualified | 
any “assistance” in respect of that cost that has not been repai 


ce 


A in the formula is amended to increase the maximum amount of labour 
diture that qualify for the CFVPTC from 48% to 60% of the cost of the produc- 
m. The definition is also amended concurrently with the repeal of the definition 
Qestor” in subsection 125.4(1) and the amendment of Subsections 125.4(2) and 
» to include in the production cost those production expenditures incurred by the 
alified corporation for or on behalf of another person. That is, production expendi- 
are no longer limited to those included in the cost to the qualified corporation of 


production, 

the taxpayer corporation is a co-producer with another qualified corporation, 
t other corporation has incurred expenditures for or on behalf of the taxpayer, 
-Xpenditures are excluded from the formula by new paragraph 125.4(2)(b). 

¢ information on subsections 125.4(2) and (4) and the definition “investor”, 
© the commentary for those provisions. 


[pt of Finance news release 2003-058, November 1 4, 2003: See under 


oe 


tion in respect of the production that 


st to, the corporation or any other. 
ip of the production at the end of the — 


a 


nN 


e 
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(ii) the total of all amounts each of which is an amount of 
assistance in respect of that cost that, at the time of the 
filing of its return of income for the year, the corporation 
or any other person or partnership has received, is entitled 
to receive or can reasonably be expected to receive, that 
has not been repaid before that time pursuant to a legal 


obligation to do so (and that does not otherwise reduce 
that cost), and 


B is the total of all amounts each of which is the qualified la- 
bour expenditure of the corporation in respect of the produc- 
tion for a preceding taxation year before the end of which the 
principal filming or taping of the production began. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


“salary or wages” does not include an amount described in section 
7 or any amount determined by reference to profits or revenues. 


: Proposed Amendment — 125.4(1)“salary or wages” — 
“salary or wages? 


* does not include an amount 
section 7; _ 


- ) ned by reference to profits or revenues; or 


_ (C) paid to a person in respect of services rendered by the per- 
_ Son at a time when the person was non-resident, unless the per- 
son was at that time a Canadian citizen. 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
119(2), will amend the definition “salary or wages” in subsec. 125.4(1) to read as 
above, applicable on the same basis as the amendment to {25.4(1)“assistance”. 
Technical Notes: For the purposes of the Canadian film and video production tax 
credit, the definition “salary or wages”, which is generally defined in subsection 
248(1), does not include an amount described in section (share option benefits) or 
any amount determined by reference to profits or 5. 


The definition “salary or wages” is amended to provide that it also does not include 
an amount paid to a person in respect of services rendered by the person at a time 
when the person was non-resident, unless the person was at that time a Canadian 
citizen. — 


Dept. of Finance news release 2003-058, November 14, 2003: See under 
1340)... . oe 


Related Provisions: 125.4(2)(a) — Meaning of “remuneration”: 248(1)“salary or 
wages” — Definition extended to include all income from employment. 


20sed Addition — 125.4(1)“script material” 


ial”, in respect of a production, means written ma- _ 
ig the story on which the production is based and, — 
rtainty, includes a draft script, an original story, a- 
screen story, a narration, a television production concept, an out- 
line or a scene-by-scene schematic, synopsis or treatment. 


Application: The July 18, 2005. draft legislation (Part 2 — technical), subsec. 
119(7), will add the definition “script material” to subsec. 125.4(1), applicable on the 
same basis as the amendment to 125.4(1)“assistance”. 


Technical Notes: The new definition “script material” applies for the purpose of 
determining the “production commencement time” of a production, Script material is 
written material describing the story on which the production is based and, for 
greater certainty, includes a draft script, original story, screen story, narration, televi- 
sion production concept, outline or scene-by-scen schematic, synopsis or treatment. 
These descriptions are terms commonly used in the film production industry. 


(2) Rules governing labour expenditure of a corpora- 
tion — For the purpose of the definition “labour expenditure” in 
subsection (1), 


(a) remuneration does not include remuneration determined by 
reference to profits or revenues; 


Proposed Amendment — 1 25.4(2) before (b) 


(2) Rules governing labour expenditures of a corpora- 
tion — For the purposes of the definitions “labour expenditure” 
and “qualified labour expenditure” in subsection (1), 


(a) remuneration does not include remuneration 
(i) determined by reference to profits or revenues, or 


S. 125.4(2)(a)(ii) Income Tax Act, Part I, Division E 


(ii) in respect of services rendered by a person at 
when the person was non-re 


that time a Canadian citizen; 
Application: The July 18, 2005 draft legislation (Part 2— 
119(8), will amend the portion a) 
applicable on the same basis as | 


Subsection 125.4(2) is amended to provide that it also applies to the definition “qual- 
n addition, paragraph 125.42)(a) 
amended to provide that remuneration also does not included remuneration in respect 
ne when the person was non-resident, unless _ 


ified labour expenditure” in subsection 125.4(1) 


of services rendered by a person at a time 
the person was at that time a Canadian citizen. | 
Dept. of Finance news release 2003-058, é 
Announces Changes to the Canadian Film or 

John Manley, Deputy Prime Minister and Minister of Finance, and Shei 
Minister of Canadian Heritage, today released draft amendments to the In 
Act concerning the Canadian Film or Video Production Tax Credit (CF 

The CFVPTC supports film and video production in Canada by providing a 


ideo Production 


equal to 25% of qualifying labour expenditures. The intent of these modificat 
tely targeted, Th 


to simplify the credit and ensure that tax assistance is appropri 
proposed amendments include the following: _ 


_« The limit on the base of qualifying labour expenditures will be raised to 60% of 
/ mit. [See 125.4(1)"quali- 


the total cost of a production from the existing 48% 

fied labour expenditure”(b)A — ed] 
Labour expenditures in respect of non-residents of Canada (other than 
citizens) will no longer be eligible for the : redit, (See 125.40 
and 125.4Q)(a)Gi)—ed] : 


+ The holding of an interest in a film or video productio 


the production corporation will no longer disqualif 


ity for a tax credit, unless the production or one of the investors 


with a tax shelter. [See 125.4(4) — ed.] However, the credit will continue to be 
available only with respect to production expenditures made by the production 


corporation. 


+ If a government entity is an investor, that investment will be treated in the same _ 


manner as other forms of government assistance, 


see 125.4(1)“assi 


Today’s proposal results from ongoing consultations with all sectors of the film a 
dustry, which were undertaken by the Departments of Finance and Canadian Heri- — 
tage following Budget 2000. The changes are in keeping with the Government's g) 


‘of simplifying the rules and administration of the CFVPTC, and basing 
more closely on Canadian labour content. = 


The new rules will generally apply to productions for which development com- 
mences on or after today. As well, a production corporation may elect that the pro- 
vere first incurred in 


posed rules apply to productions for which labour expenditures 
the taxation year of the corporation that includes today. 


For further information: Andrée Houde, Public Affairs and Operations Division, | 


(613) 996-8080; Mike Scandiffio, ‘ommunications Advisor, Office of 
Prime Minister and Minister of Finance, (613) 996-7861; Ed Short, ” 


Branch, (613) 996-0599; Naline Rampersad, Director of Communications, Office of 


the Minister of Canadian Heritage, (819) 99 T7188. 


Backgrounder 


The Government introduced the Canadian Film or Video Production Tax Credit 


(CFVPTC”) in the 1995 budget. The credit is equal to 25% of the eli: 


costs of a Canadian-controlled production corporation for films that have h 


dian content. 


in the February 2000 budget, the Government indicated that the rules and administra-__ 
tion of the CFVPTC would be simplified and would reflect more closely the original 
objectives of the eligibility requirements. The 2003 budget promised the continuation 
of industry consultations on the CFVPTC, with a view to ensuring that intended sup- 


port levels are maintained. 


As a result of the proposals announced today, the maximum amount of Canadian 
labour cost that qualifies for a tax credit will be increased from 48% to 60% of the 
total cost of a film or video production. The effect of this change to the “production 
cost cap” is to increase benefits to productions that have relatively high Canadian 
labour costs. However, the qualifying labour pool will now exclude amounts paid for 


the services of non-residents (other than Canadian citizens). 


Other details of the proposal include the following: _ 
+ It will not be required that only the production corporation 


production. It is proposed that the so-called “invest le” in 


125.4(4) disqualify a production for the CFVPTC only where the production ora 


person or partnership holding an interest in the production is a tax sh 
ever, it remains a requirement under the Income Tax Reg 


1106(1)*excluded production”(a)(ii)(A) — ed.] that the production corporation 


sident, unless the person was at — 


November 14, 2003: Government 
Roredit 


alary or wage 


n by a person other than — 
production from eligibil-_ 


id an interest in the | 


a time 


la Copp 
come Tax 


ions is 


‘Canadian 


jiated 


tance” a 


the credit 


ie Deputy 
Policy 


ible labour 
igh Cana- 


subsection 


elter, How- 
ions |Reg. 


a production. / 
ne for a producti 
eligible costs to be incurr early 


The definition of “Canadian film or video production certificate” in the A 
[125.4(1) — ed.] will be amended to remove the requirement for the | 
Canadian Heritage to provide estimates. Such estimates will still be provide 
but only onrequest. it _ 
_ « It will be clarified that a Canadian film or video production 
revoked in respect of one episode of a television series without affecting the 
eligibility of other episodes in the series and that, in such a case, the ex endi 
attributable to that episode do not qualify for the CFVPTC. [See 125.4(6) — e 


The new rules will generally. apply to productions for which development co 
mences on or after today. As well, the new rules will apply if development col 
menced before today and the first labour expenditures (as defined under the 
rules) were incurred by the corporation after 2003. Further, if development cc 
nenced before today and the first labour expenditures (as defined under the 
s) were incurred by the corporation in its taxation year that includes. 
the corporation may elect to have the new rules apply. Subject to this election, corp 
rations must continue to claim the CFVPTC under the old rules for productions 
qualified under those rules. A production cannot qualify under both schemes. 

Further, the amended investor rule will apply to any productio for which labour 
expenditures were incurred after 1997 (to coincide, generally, with the appli atior 


the matchable expenditure rules in section 18.1). 


(b) services referred to in paragraph (b) of that definition that 
relate to the post-production stage of the production include only 
the services that are rendered at that stage by a person who per: 
forms the duties of animation cameraman, assistant colourist, as- 
sistant mixer, assistant sound-effects technician, boom operator. 
colourist, computer graphics designer, cutter, developing techni- 
cian, director of post production, dubbing technician, encoding 
technician, inspection technician — clean up, mixer, optical ef- 
fects technician, picture editor, printing technician, projectionist 
recording technician, senior editor, sound editor, sound-effect: 
technician, special effects editor, subtitle technician, timer 
video-film recorder operator, videotape operator or by a persot 
who performs a prescribed duty; and 


(c) that definition does not apply to an amount to which sectior 
37 applies. 


“Proposed Addition — 125.4(2)(d) 
(d) an expenditure incurred in respect of a film or video 
duction by a qualified corporation (in this paragraph ref 
to as the “co-producer”) in respect of goods supplied or 
vices rendered by another qualified corporation to th 


ducer in respect of the production is not a labour expendil uf 
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_ to the co-producer or, for the purpose of applying of this sec- 
tion to the co-producer, a cost or capital cost of the production. 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
—-119(9), will add para. 125.4(2)(d), applicable on the same basis as the amendment to 


/125.4()“assistance”, ee Gs. es 
Technical Notes: A film or video production may be produced jointly by two or 


production to the taxpayer. This provision does not aff 
cost of the production for other purposes of the Act. 


History [Subsec. 125.4(2)]: Para. 125.4(2)(c) added by 2001, c. 17, s. 115, applica- 
ble after November 1999, 


(3) Tax credit — Where 


(a) a qualified corporation for a taxation year files with its return 
of income for the year 


(i) a Canadian film or video production certificate issued in 
respect of a Canadian film or video production of the 
corporation, 


(ii) a prescribed form containing prescribed information, and 


(ii) each other document prescribed in respect of the produc- 
tion, and 


(b) the principal filming or taping of the production began 
before the end of the year, 


ne corporation is deemed to have paid on its balance-due day for 
oe year an amount on account of its tax payable under this Part for 
ae year equal to 25% of its qualified labour expenditure for the 
ear in respect of the production. 


‘elated Provisions: 87(2)(j.94) — Amalgamations — continuing — corporation; 
23.2(a) — Corporate surtax applies to total tax before claiming film/video credit; 
25.4(4) — No credit where investor can claim deduction; 125.4(5) — Credit consti- 
tes assistance for purposes of the Act generally; 125.4(6) — Credit lost retroactively 
certificate revoked; 125.5(4) — No film/video production services credit if Canadian 
‘m/video credit is available under 125.4: 152(1)(b) — Assessment of credit: 
57(3)(e) — Reduction in monthly instalment to reflect credit: 163(2)(f) — Penalty for 
Ise statement or omission: 164(1)(a)(ii) — Refund of credit before assessment; 
‘0(6) — Assignment of refund permitted. 


istory: The closing words of subsec. 125.4(3) amended by 1997, c. 25,-s. 34, appli- 
ble to 1996 er seg. The closing words formerly read: 


_ the corporation is deemed to have paid, on the day referred to in paragraph 

157(1)(b) on or before which the corporation would be required to pay the re- 
mainder of its tax payable under this Part for the year if such a remainder were 
_ payable, an amount on account of its tax payable under this Part for the year 
equal to 25% of its qualified labour expenditure for the year in respect of the 
- production. 


:gulations: 1101(5k.1)(a) (separate class for CCA purposes), 


tms: RC4164: Claiming a Canadian film or video production tax credit — guide to 
im T1131; T2 SCH 302: Additional certificate numbers for the Newfoundland film 
A video industry tax credit; T2 SCH 345: Additional certificate numbers for the Nova 
tia film industry tax credit; T2 SCH 365: Additional certificate numbers for the 
Ww Brunswick film tax credit; T2 SCH 382: Additional certificate numbers for the 
hitoba film and video production tax credit; T2 SCH 410: Additional certificate 
‘nbers for the Saskatchewan film employment tax credit; T1131: Claiming a Cana- 
1 film or video production tax credit; T1196: B.C. film and television tax credit; 
197: B.C. production services tax credit. 

' Exception — This section does not apply to a Canadian film 
Video production where an investor, or a partnership in which an 
stor has an interest, directly or indirectly, may deduct an 
Ount in respect of the production in computing its income for any 
ation year. 


Proposed Amendment — 125.4(4) 


Exception — This section does not apply to a Canadian film 
video production if the production — or an interest in a person 
artnership that has, directly or indirectly, an interest in, or for 
il law a right in, the production — is a tax shelter investment 
the purpose of section 143.2. 


S. 125.4(6) 


Application: The July 18, 2005 draft legislation (Part 2— technical), subsec, — 
119(10), will amend subsec. 125.4(4) to read as above, applicable 


(a) to taxation years that end after November 14, 2003: and 


(b) in respect of a film or video production in respect of which a corporation has, 

in a return of income filed before November 14, 2003, claimed an amount under 

subsec. 125.4(3) in respect of a labour expenditure incurred after 1997. 
Technical Notes: Subsection 125.4(4) provides that a Canadian film or video» 
Production tax credit is not available for a production if an investor may deduct an 
amount in respect of the production in computing its income for any taxation year. 
An investor is defined in subsection 125.41) te , generally, any person, other 
than a prescribed person, that does not cai or video production basis in 
Canada on a substantial basis. a 


Subsection 125.4(4) is amended concurrently 


with the repeal of the definition “inves- 
re the production or a person or 
tax shelter investment for the 


However, proposed Income Tax Regulations include a requirement that, for a film or 


(S) When assistance received — For the purposes of this Act 
other than this section, and for greater certainty, the amount that a 
corporation is deemed under subsection (3) to have paid for a taxa- 
tion year is assistance received by the corporation from a govern- 
ment immediately before the end of the year. 

Related Provisions: 12(1)(x) — Inclusion of assistance in income; 13(7.4) — Re- 


duction in capital cost of depreciable property to reflect assistance: 53(2)(k) — Reduc- 
tion in ACB of capital property to reflect assistance. 


(6) Revocation of a certificate — A Canadian film or video 
production certificate in respect of a production may be revoked by 
the Minister of Canadian Heritage where 


(a) an omission or incorrect statement was made for the purpose 
of obtaining the certificate, or 


(b) the production is not a Canadian film or video production, 


and, for the purpose of subparagraph (3)(a)(), a certificate that has 
been revoked is deemed never to have been issued. 


Proposed Amendment — 125.4(6) _ 
(6) Revocation of a certificate — If 


an Omission or incorrect — 


statem as made for the purpose of obtaining a Canadian film _ 
or vide on certificate in respect of a production, or if the - 
produc _a Canadian film or video production, 


the Minister of Canadian Heritage may 
_ (i) revoke the certificate, or 
_ Gi) if the certificate was issued in respect of productions 
included in an episodic television series, revoke the certifi- : 
cate in respect of one or more episodes in the series; 

(b) for greater certainty, for the purposes of this section, the 

expenditures and cost of production in respect of productions 

included in an episodic television series that relate to an epi- 

sode in the series in respect of which a certificate has been 

revoked are not attributable to a Canadian film or video pro- 

duction; and 2 = —e C 

(c) for the purpose of subparagraph (3)(a)(i), a certificate that 

has been revoked is deemed never to have been issued. 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
119(11), will amend subsec. 125.4(6) to read as above, applicable after November 
142005 - 
Technical Notes: Subsection 125.4(6) provides that a Canadian film or video 
production certificate in respect of a production may be revoked by the Minister of 
Canadian Heritage. The revocation of a certificate may occur if an incorrect state- 
ment Or an omission was made in order to obtain the certificate, or if the production 
is not a Canadian film or video production. A revoked certificate is considered never 
to have been issued, so a Canadian film or video production tax credit under new 
subsection 125.4(3) cannot be claimed in respect of the decertified production. 


Subsection 125.4(6) is amended, applicable after November 14, 2003. to clarify that 
a Canadian film or video production certificate may be revoked in respect of one 
episode of a television series without affecting the eligibility of other episodes in the 
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Income Tax Act, 


S. 125.4(6) 
series and that, in such a case, the expenditures attributab 
qualify for the CFVPTC. _ . / 


Related Provisions: 241(9) — Disclosure to public of information on revoked 
certificate. 


spect of which cert 
2004, the reference to “paragraphs (a) and 


inition “Canadian film or video production certificate” i s 
met. For further details, see the commentary for that definition. 


History: S. 125.4 added by 1996, c. 21, s. 28, applicable to 1995 et seq. except that, in 
applying the definition “qualified corporation” in subsec. 125.4(1) in respect of a film 
or video production the principal photography of which began before July 1996, the 
words “are primarily” in that definition shall be read as “include”. 

Selected Cases [s. 125.4]: Big Comfy Corp. v. R., [2002] 3 CG isi (LES) 
(Entitlement to credit where no partnership, no ownership and no claim for CCA). 
Definitions [s. 125.4]: “amount” — 248(1); “assistance” — 125.4(1), (5); “balance- 
due day” — 248(1); “business” — 248(1); “Canada” — 255; “Canadian film or video 
production”, “Canadian film or video production certificate” — 125.4(1); “capital 
cost” — of depreciable property 13(7)(7.4), (10), 70(12), 128.1(1)(c), 128.1(4)(c); 
“carrying on business in Canada” — 253; “corporation” — 248(1), Interpretation Act 
35(1); “depreciable property” — 13(21), 248(1); “employee”, “individual” — 248(1); 


“investor” — 125.4(1); “labour expenditure” — 125.4(1), (2); “non-resident” — 
248(1); “parent” — 125.4(1)“labour expenditure’’(c)(i); “permanent establishment” — 
Reg. 8201; “person”, “prescribed”? — 248(1); “production commencement time” — 


125.4(1); “property” — 248(1); “qualified corporation”, “qualified labour expendi- 
ture’ — 125.4(1); “qualifying share” — 192(6), 248(1) [not intended to apply to s. 
125.4]; “regulation” — 248(1); “related” — 251(2)-(6); “remuneration” — 
125.4(2)(a); “salary or wages” — 125.4(1), 248(1); “script material’ — 125.4(1); 
“share”, “subsidiary wholly-owned corporation” — 248(1); “tax shelter investment” — 
143.2(1): “taxable Canadian corporation” — 89(1), 248(1); “taxation year” — 249; 
“taxpayer” — 248(1); “treaty co-production” — Reg. 1106(3); “written” — Interpreta- 
tion Act 35(1)‘writing”. 


Film or Video Production Services Tax Credit 


125.5 (1) Definitions — The definitions in this subsection apply 
in this section. 


“accredited film or video production certificate”, in respect of a 
film or video production, means a certificate issued by the Minister 
of Canadian Heritage certifying that the production is an accredited 
production. 


Related Provisions: 125.5(3) — Tax credit where certificate issued; 125.5(6) — 
Revocation of certificate. 


“accredited production” has the meaning assigned by regulation. 
Regulations: 9300 (meaning of accredited production). 


“assistance” means an amount, other than an amount deemed under 
subsection (3) to have been paid, that would be included under par- 
agraph 12(1)(x) in computing the income of a taxpayer for any tax- 
ation year if that paragraph were read without reference to subpara- 
graphs (v) to (vii). 

Related Provisions: 241(4)(d)(xv) — Disclosure of information to government 
agency providing assistance. 


“Canadian labour expenditure” of a corporation for a taxation 
year in respect of an accredited production means, in the case of a 
corporation that is not an eligible production corporation in respect 
of the production for the year, nil, and in any other case, subject to 


Part I, Division E 


subsection (2), the total of the following amounts in respect of the 
production to the extent that they are reasonable in the 
circumstances: 


are incurred by the corporation after October 1997, and in the 
year or the preceding taxation year, and that relate to services 
rendered in Canada for the stages of production of the produc- 
tion, from the final script stage to the end of the post-production 


after the end of that preceding year), 


and other than remuneration that relates to services rendered in 
the preceding taxation year and that was paid within 60 days 


to the production, that relates to services rendered in Canada af- 


corporation for the stages of production of the production, from 
the final script stage to the end of the post-production stage, and 
that is paid by it in the year or within 60 days after the end of the 


Canada through a permanent establishment (as defined by regu- 
lation), and that is 


(i) an individual resident in Canada at the time the amount is 


extent that the amount paid 


(A) is attributable to services personally rendered by the 
individual in Canada in respect of the accredited produc- 
tion, or 


wages paid by the individual to the individual’s employ- 
ees at a time when they were resident in Canada for per- 
sonally rendering services in Canada in respect of the ac- 
credited production, ° 


(ii) another corporation that is a taxable Canadian corpora- 
tion, to the extent that the amount paid is attributable to and 
does not exceed the salary or wages paid to the other corpo- 
ration’s employees at a time when they were resident in Can-) 
ada for personally rendering services in Canada in respect of 
the accredited production, 


(iii) another corporation that is a taxable Canadian corpora- 
tion, all the issued and outstanding shares of the capital stock 
of which (except directors’ qualifying shares) belong to an 
individual who was resident in Canada and the activities of 
which consist principally of the provision of the individual’: 
services, to the extent that the amount paid is attributable tc 
services rendered personally in Canada by the individual ir 
respect of the accredited production, or 


(iv) a partnership, to the extent that the amount paid 


(A) is attributable to services personally rendered in re 
spect of the accredited production by an individual who 1: 
resident in Canada and who is a member of the partner 
ship, or 


(B) is attributable to and does not exceed the salary 0. 
wages paid by the partnership to its employees at a tim: 
when they were resident in Canada for personally render 
ing services in Canada in respect of the accredited pro 
duction, and 


where 


(c) 
(i) the corporation is a subsidiary wholly-owned corporatio. 
of another corporation that is a taxable Canadian corporatio” 
(in this section referred to as the “parent’”), and 


(ii) the corporation and the parent have filed with the Mir 
ister an agreement that this paragraph apply in respect of th. 
production, ' 
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(b) that portion of the remuneration (other than salary or wages» 


after the end of that preceding year) that is directly attributable - 


ter October 1997 and in the year, or that preceding year, to the 


year to a person or a partnership, that carries on a business in. 


paid and who is not an employee of the corporation, to the 


(B) is attributable to and does not exceed the salary or 


(a) the salary or wages directly attributable to the production that — 


stage, and paid by it in the year or within 60 days after the end — 
of the year to employees of the corporation who were resident in» 
Canada at the time the payments were made (other than amounts | 
incurred in that preceding year that were paid within 60 days 
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the reimbursement made by. the corporation in the year, or 
within 60 days after the end of the year, of an expenditure that 
was incurred by the parent in a particular taxation year of the 
parent in respect of the production and that would be included in 
the Canadian labour expenditure of the corporation in respect of 
the production for the particular taxation year because of para- 
graph (a) or (b) if 

(iii) the corporation had had such a particular taxation year, 

and 


(iv) the expenditure were incurred by the corporation for the 
same purpose as it was incurred by the parent and were paid 
at the same time and to the same person or partnership as it 
was paid by the parent. 
Related Provisions: 13(7)-(7.4) — Capital cost of depreciable property; 
87(2)G.94) — Amalgamations — continuing corporation; 125.5(1), 248(1) — Ex- 
tended meaning of salary or wages; 125.5(2) — Rules governing labour expenditure. 


‘Regulations: 8201 (permanent establishment). 


“eligible production corporation”, in respect of an accredited pro- 
duction for a taxation year, means a corporation, the activities of 
‘which in the year in Canada are primarily the carrying on through a 
permanent establishment (as defined by regulation) in Canada of a 
film or video production business or a film or video production ser- 
vices business and that 


(a) owns the copyright in the accredited production throughout 
the period during which the production is produced in Canada, 
or 


(b) has contracted directly with the owner of the copyright in the 
accredited production to provide production services in respect 
of the production, where the owner of the copyright is not an 
eligible production corporation in respect of the production, 


“xcept a corporation that is, at any time in the year, 


(c) a person all or part of whose taxable income is exempt from 
tax under this Part, 


(d) controlled directly or indirectly in any manner whatever by 
one or more persons all or part of whose taxable income is ex- 
empt from tax under this Part, or 


(e) prescribed to be a labour-sponsored venture capital corpora- 
tion for the purpose of section 127.4. 
‘elated Provisions: 256(5.1), (6.2) — Controlled directly or indirectly. 


legulations: 6701 (prescribed labour-sponsored venture capital corporation); 8201 
jermanent establishment). 


‘qualified Canadian labour expenditure” of an eligible produc- 
n corporation for a taxation year in respect of an accredited pro- 
action means the amount, if any, by which 


(a) the total of all amounts each of which is the corporation’s 
_ Canadian labour expenditure for the year or a preceding taxation 
year 


‘ceeds the aggregate of 


(b) the total of all amounts, each of which is an amount of assis- 
tance that can reasonably be considered to be in respect of 
amounts included in the total determined under paragraph (a) in 
respect of the corporation for the year that, at the time of filing 
its return of income for the year, the corporation or any other 
person or partnership has received, is entitled to receive or can 
Teasonably be expected to receive, that has not been repaid 
before that time pursuant to a legal obligation to do so (and that 
does not otherwise reduce that expenditure), 


(c) the total of all amounts, each of which is the qualified Cana- 

dian labour expenditure of the corporation in respect of the ac- 

credited production for a preceding taxation year before the end 
_ Of which the principal filming or taping of the production began, 
and 


(d) where the corporation is a parent, the total of all amounts 
ach of which is included in the total determined under para- 
'8raph (a) in respect of the corporation for the year and is the 

subject of an agreement in respect of the accredited production 


905 


S. 125.5(3) 


referred to in paragraph (c) of the definition “Canadian labour 
expenditure” between the corporation and its subsidiary wholly- 
owned corporation, 


“salary or wages” does not include an amount described in section 
7 or an amount determined by reference to profits o» revenues. 
Related Provisions: 125.5(2)(a) — Meaning of “remuneration”: 248(1)“salary or 
wages” — Definition extended to include all income from employment. 


History: The portion of’ the definition “eligible production corporation” in subsec. 
125.5(1) between paras. (b) and (c) amended by 2001, c. 17, s. 116, to add “at any time 
in, the year,” applicable after November 1999. 


Subsec. 125.5(1) added by 1998, c. 19, s. 145.1, applicable to taxation years that end 
after October 1997. 


(2) Rules governing Canadian labour expenditure of a 
corporation — For the purpose of the définition “Canadian labour 
expenditure” in subsection (1), 


(a) remuneration does not include remuneration determined by 
reference to profits or revenues: 


(b) services referred to in paragraph (b) of that definition that 
relate to the post-production stage of the accredited production 
include only the services that are rendered at that stage by a per- 

son who performs the duties of animation cameraman, assistant 
colourist, assistant mixer, assistant sound-effects technician, 
boom operator, colourist, computer graphics designer, cutter, de- 
veloping technician, director of post production, dubbing techni- 
cian, encoding technician, inspection technician — clean up, 
mixer, optical effects technician, picture editor, printing techni- 
cian, projectionist, recording technician, senior editor, sound ed- 
itor, sound-effects technician, special effects editor, subtitle 
technician, timer, video-film recorder operator, videotape opera- 
tor or by a person who performs a prescribed duty; 


(c) that definition does not apply to an amount to which section 
37 applies; and 


(d) for greater certainty, that definition: does not apply to an 
amount that is not a production cost including an amount in re- 
spect of advertising, marketing, promotion, market research or 
an amount related in any way to another film or video 
production. 


History: Subsec. 125.5(2) added by 1998, c. 19, s. 145.1, applicable to taxation years 
that end after October 1997. 


(3) Tax credit — An eligible production corporation in respect of 
an accredited production for a taxation year is deemed to have paid 
on its balance-due day for the year an amount on account of its tax 
payable under this Part for the year equal to 16% of its qualified 
Canadian labour expenditure for the year in respect of the produc- 
tion, if 

(a) the corporation files with its return of income for the year 


(1) a prescribed form containing prescribed information in re- 
spect of the production, 


(ii) an accredited film or video production certificate in re- 
spect of the production, and 


(ili) each other document prescribed in respect of the produc- 
tion; and 
(b) the principal filming or taping of the production began 
before the end of the year. 
Related Provisions: 87(2)9.94) — Amalgamations — continuing corporation; 
123.2(a) — Corporate surtax applies to total tax before claiming film/video credit: 
125.5(4) — No credit where Canadian film/video. credit allowed under 125.4; 
125.5(5) — Credit constitutes assistance for purposes of the Act generally; 125.5(6) — 
Credit lost retroactively if certificate revoked; 152(1)(b) — Assessment of credit: 
157(3)(e) — Reduction in monthly instalments to reflect credit; 163(2)(g) — Penalty 
for false statement or omission; 164(1)(a)(ii) — Refund of credit before assessment. 


History: Subsec. 125.5(3) amended by 2003, c. 15, s. 80, applicable in respect of Ca- 
nadian labour expenditures incurred after February 18, 2003. It formerly read: 


(3) Subject to subsection (4), where 
(a) an eligible production corporation in respect of an accredited production 
for a taxation year files with its return of income for the year 
(i) a prescribed form containing prescribed information in respect of the 
production, 
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(ii) an accredited film or video production certificate in respect of the 
production, and 


(iii) each other document prescribed in respect of the production, and 


(b) the principal filming or taping of the production began before the end of 
the year, 
the corporation is deemed to have paid on its balance-due day for the year an 
amount on account of its tax payable under this Part for the year equal to 11% of 
its qualified Canadian labour expenditure for the year in respect of the 
production. 


Subsec, 125.5(3) added by 1998, c. 19, s. 145.1, applicable to taxation years that end 
after October 1997. 


Forms: T1177: Claiming a film or video production services tax credit. 


(4) Canadian film or video production — Subsection (3) does 
not apply in respect of a production in respect of which an amount 
is deemed to have been paid under subsection 125.4(3). 


History: Subsec. 125.5(4) added by 1998, c. 19, s. 145.1, applicable to taxation years 
that end after October 1997. 


(5) When assistance received — For the purposes of this Act 
other than this section, and for greater certainty, the amount that a 
corporation is deemed under subsection (3) to have paid for a taxa- 
tion year is assistance received by the corporation from a govern- 
ment immediately before the end of the year. 


Related Provisions: 12(1)(x) — Inclusion of assistance into income; 13(7.4) — 
Reduction in capital cost of depreciable property to reflect assistance; 53(2)(k) — Re- 
duction in ACB of capital property to reflect assistance. 


History: Subsec. 125.5(5) added by 1998, c. 19, s. 145.1, applicable to taxation years 
that end after October 1997. 


(6) Revocation of certificate — An accredited film or video 
production certificate in respect of an accredited production may be 
revoked by the Minister of Canadian Heritage where 


(a) an omission or incorrect statement was made for the purpose 
of obtaining the certificate, or 


(b) the production is not an accredited production, 


and, for the purpose of subparagraph (3)(a)(ii), a certificate that has 
been revoked is deemed never to have been issued. 


History: Subsec. 125.5(6) added by 1998, c. 19, s. 145.1, applicable to taxation years 
that end after October 1997. 


Definitions [s. 125.5]: “accredited film or video production certificate”, “accredited 
production” — 125.5(1); “amount” — 248(1); “assistance” — 125.5(1), (5); “busi- 
ness” — 248(1): “Canada” — 255; “Canadian labour expenditure” — 125.5(1); “car- 
ries on business in Canada”, “carries on a business in Canada” — 253, “controlled di- 
rectly or indirectly” — 256(5.1), (6.2); “corporation” — 248(1), Interpretation Act 
35(1); eligible production corporation” — 248(1); “employee”, “individual” — 248(1); 
“parent” — 125.5(1)“Canadian labour expenditure’(c)(i); “permanent establish- 
ment” — Reg. 8201; “person”, “prescribed” — 248(1); “qualified Canadian labour ex- 
penditure” — 125.5(1); “qualifying share” — 192(6), 248(1) [not intended to apply to 
s. 125.5]; “regulation” — 248(1); “remuneration” — 125.5(2)(a); “resident in Can- 
ada” — 250; “salary or wages” — 125.5(1), 248(1); “share” — 248(1); “subsidiary 
wholly-owned corporation” — 248(1); “taxable Canadian corporation” — 89(1), 
248(1): “taxation year” — 249. 


Subdivision c — Rules Applicable to All 
Taxpayers 


126. (1) Foreign tax deduction [foreign tax credit — non- 
business income] — A taxpayer who was resident in Canada at 
any time in a taxation year may deduct from the tax for the year 
otherwise payable under this Part by the taxpayer an amount equal 
to 


(a) such part of any non-business-income tax paid by the tax- 
payer for the year to the government of a country other than 
Canada (except, where the taxpayer is a corporation, any such 
tax or part thereof that may reasonably be regarded as having 
been paid by the taxpayer in respect of income from a share of 
the capital stock of a foreign affiliate of the taxpayer) as the tax- 
payer may claim, 


Income Tax Act, 


Part I, Division E 


(a) the part of any non-business income tax paid 
‘the year to the government of a country 
that the taxpayer claims, oS 


BD, 
begin after 2002. 


not exceeding, however, 


(b) that proportion of the tax for the year otherwise payable 
under this Part by the taxpayer that 


(i) the amount, if any, by which the total of the taxpayer's 
qualifying incomes exceeds the total of the taxpayer’s quali- 
fying losses 
(A) for the year, if the taxpayer is resident in Canada 
throughout the year, and 


(B) for the part of the year throughout which the taxpayer 
is resident in Canada, if the taxpayer is non-resident at 
any time in the year, 


from sources in that country, on the assumption that 


(C) no businesses were carried on by the taxpayer in that 
country, 


(D) where the taxpayer is a corporation, it had no income 
from shares of the capital stock of a foreign affiliate of 
the taxpayer, and 


(E) where the taxpayer is an individual, 


(1) no amount was deducted under subsection 91(5) in 
computing the taxpayer’s income for the year, and 


(Il) if the taxpayer deducted an amount under subsec- 
tion 122.3(1) from the taxpayer’s tax otherwise paya- 
ble under this Part for the year, the taxpayer’s income 
from employment in that country was not from 2 
source in that country to the extent of the lesser of the 
amounts determined in respect thereof under 
paragraphs 122.3(1)(c) and (d) for the year, 
is of 
(ii) the total of 
(A) the amount, if any, by which, 


(I) if the taxpayer was resident in Canada throughou 
the year, the taxpayer’s income for the year computec 
without reference to paragraph 20(1)(ww), and 


(II) if the taxpayer was non-resident at any time in th 
year, the amount determined under paragraph 114(a 
in respect of the taxpayer for the year 


exceeds 


(II]) the total of all amounts each of which is a 
amount deducted under section 110.6 or paragrap: 
111(1)(b), or deductible under any of paragraph: 
110(1)(d) to (d.3), (f), (g) and (j) and sections 112 an 
113, in computing the taxpayer’s taxable income fc 
the year, and | 


(B) the amount, if any, added under section 110.5 in com: 
puting the taxpayer’s taxable income for the year. | 


Related Provisions: 20(11), 20(12) — Deduction instead of credit for foreign tax 
paid; 20(12) — Foreign non-business income tax; 94(3)(b) [proposed] — Applicatic 
to trust deemed resident in Canada; 94.4(3) — Application of foreign investment ent 
rules; 104(22.1) — Foreign tax credit allocated to beneficiary of trust; 110.5 — Ad 
tion to corporation’s taxable income to increase foreign tax credit; 123.2(a) — Corp 
rate surtax applies to total tax before claiming foreign tax credit; 126(1.1) — Applic: 
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History: Subcl. 126(1)(b)(ii)(A)(I) amended by 
‘to 1997 et Seq. except that, for the 1997 tax 
follows: 


\ 
t 


deduction in respect of each country and source: | 
able under this Part” — Tax otherwise payable; 12 
hand; 133(4) 
tions; 138(8)—No deduction for tax paid on lif 


in interest on foreign tax credit adj 


Credit for U.S. citizen resident in Canada: Canada-U.S. Tax Treaty:Art. XXIX-B:6, 
|7— Credit for U.S. estate taxes. See also 


1. 126(1)(b)(ii)(A) amended by 2001, c. 17, subsec. | 17(1) 


Subdivision ¢ — Computation of Tax: All Taxpayers 


tion to authorized foreign bank: 126(1.2) — Exceptions to 126(1); 126(6) — Separate 
26(7)*tax for the year otherwise pay- 
9(3) — Refundable dividend tax on 
— No foreign tax deduction for non-resident-owned investment corpora- 
fe insurance business income: 
plan — foreign tax deduction: 161(6.1) — Delay 
ustment; Canada-U.S. Tax Treaty:Art. XXIV:4 — 


144(8.1) — Employees profit sharing 


at end of s. 126, 


2002, c. 9, subsec. 39(1), applicable 
ation year, the subcl. shall be read as 


(III) the total of all amounts each of which is an amount deducted by the tax- 
payer under section 110.6 or paragraph 111(1)(b), or deductible by the taxpayer 
under paragraph 110(1)(d), (d.1), (d.2), (d.3), (f), (g) or (Gj) or section 112 or Ss 
for the year or in respect of the period or periods referred to in subclause (II), as 
the case may be, and 


Notwithstanding subsecs. 152(4) to (5), any assessment of a taxpayer’s tax, interest or 
yenalty for any taxation year shall be made that is necessary to give effect to the 
imendment. Subcl. 126(1)(b)(ii)(A) CID formerly read: 


(ILI) the total of all amounts each of which is an 
110.6 or paragraph 111(1)(b), or deductible under any of paragraphs 110(1)(d) to 
(d.3), (f) and (j) and sections 112 and 113, in computing the taxpayer’s taxable 
income for the year, and 


amount deducted under section 


, applicable to 1998 er seg. 
years, subcl. (A)(1) shall be 
out reference to paragraph 


xcept that, in its application to the 1998 and 1999 taxation 
ad without reference to the expression “computed with 
O(1)(ww)”. The cl. formerly read: 


(A) the amount, if any, by which, 


(1) where section 114 does not apply to the taxpayer in respect of the year, 
the taxpayer’s income for the year computed without reference to paragraph 
20(1)(ww), and 


| (IL) where section 114 applies to the taxpayer in respect of the year, the total 
of the taxpayer’s income for the period or periods in the year referred to in 
paragraph 114(a) and the amount that would be determined under paragraph 
114(b) in respect of the taxpayer for the year if subsection 115(1) were read 
without reference to paragraphs 115(1)(d) to (f) 


exceeds 


(II) the total of all amounts each of which is an amount deducted by the 
taxpayer under section 110.6 or paragraph 111(1)(b), or deductible by the 
taxpayer under paragraph 110(1)(d), (d.1), (d.2), (d.3), (f) or (j) or section 
112 or 113, for the year or in respect of the period or periods referred to in 
subclause (II), as the case may be, and 


bel. 126(1)(b)(ii)(A)(T) amended by 2000, c. 19, subsec. 35(1), applicable to 1998 er 
1 except that, in its application to the 1998 and 1999 taxation years, the subcl. shall 
_tead without reference to the expression “computed without reference to paragraph 
\Diww)”. The subcl. formerly read: 


\ 


| (1) where section 114 is not applicable to the taxpayer in respect of the year, the 
"total of the taxpayer's income for the year and the amount, if any, added under 
subsection 110.4(2) in computing the taxpayer’s taxable income for the year, and 

> portion of subpara. 126(1)(b)() before cl. (C) amended by 1999, c. 22 


2, subsec. 
1), applicable to taxation years that begin after February 24, 1998 The portion for- 
tly read:. 


(i) the total of the taxpayer’s incomes from sources in that country, excluding 
any portion thereof that was deductible by the taxpayer under subparagraph 

' 110(1)(f)(i) or in respect of which an amount was deducted by the taxpayer 
under section 110.6, 


(A) for the year, if section 114 is not applicable, or 


(B) if section 114 is applicable, for the period or periods in the year referred 
) to in paragraph 114(a), 


on the assumption that 


Sol. 126(1)(b)(ii)(A)(II) substituted by 1994, c. 21, subsec. 60(1), applicable to 1993 
‘gq. That subcl. formerly read: 


(ID) where section 114 is applicable to the taxpayer in respect of the year, the 
faxpayer’s income for the period or periods in the year referred to in paragraph 
114(a) 
}icted Cases [subsec. 126(1)]: Kempe y. R., [2001] 1 C.T.C. 2060 (TCC) 
‘man church tax was imposed by government and calculated on income, thereby 
( tituting foreign non-business income tax): Dagenais v. R., [2000] 2 C.T.C. 2022 
» (Foreign tax credit not available with respect to U.S. lottery winnings; no double 
1 ion); Interprovincial Pipe Line Co. v. MNR, [1968] C.T.C. 156 (SCC) (To deter- 
| income from a source, taxpayer required to deduct interest paid to Canadian lend- 
‘om interest received from U.S. subsidiary). 
) pretation Bulletins: IT-167R6: Registered pension plans — employee’s contri- 
Uns; IT-270R3: Foreign tax credit; IT-273R2: Government assistance — general 
» ents; IT-243R4: Dividend refund to private corporations; IT-379R: Employees 
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(1.2) Exception — Subsection 
ness income tax paid by 


Application: The July 18, 2005 draft le 
31(2), will add subsec. 126(1.2), applicable to taxation years that begin after 2002. 


S. 126(1.2) 


profit sharing plans — allocations to beneficiaries; IT-393R2: Election re tax on rents 
and timber royalties — non-residents: IT-395R2: Foreign tax credit — foreign-source 
capital gains and losses; IT-506: Foreign income taxes as a deduction from income; IT- 
520: Unused foreign tax credits — carryforward and carryback. See also at end of s. 
126. 


I.T. Technical News: 30 (tax avoid 


ance); 31R2 (social security taxes and the foreign 
tax credit). 


Forms: T2 SCH 5: Tax calculation supplementary — corporations; T2 SCH 21: Fed- 
eral foreign income tax credits and federal logging tax credit; T2036: Provincial or 
territorial foreign tax credits; T2209: Federal foreign tax credits. 


(1.1) Authorized foreign bank — In applying subsections 
20(12) and (12.1) and this section in respect of an authorized for- 
eign bank, 


(a) the bank is deemed, for the purposes of subsections (1), (4) 
to (5), (6) and (7), to be resident in Canada in respect of its Ca- 
nadian banking business; 


(b) the references in subsection 20 
“country other than Canada” shall be read as a reference to 
“country that is neither Canada nor a country in which the tax- 
payer is resident at any time in the taxation year”; 

(c) the reference in subparagraph (1)(b)(i) to “from sources in 
that country” shall be read as a reference to “in respect of its 
Canadian banking business from sources in that country”; 

(d) subparagraph ( 1)(b)(ii) shall be read as follows: 

“i) the lesser of 


(A) the taxpayer’s taxable income earned in Canada for 
the year, and 


(12) and paragraph (1)(a) to 


(B) the total of the taxpayer’s income for the year from 
its Canadian banking business and the amount deter- 
mined in respect of the taxpayer under subparagraph 
115(1)(a)(vii) for the year.”; 


(e) in computing the non-business income tax paid by the bank 
for a taxation year to the government of a country other than 
Canada, there shall be included only taxes that relate to amounts 
that are included in computing the bank’s taxable income earned 
in Canada from its Canadian banking business; and 


(f) the definition “tax-exempt income” in subsection (7) shall be 
read as follows: 


66 66. 


tax-exempt income” means income of a taxpayer from a 
source in a particular country in respect of which 


(a) the taxpayer is, because of a comprehensive agree- 
ment or convention for the elimination of double taxa- 
tion on income, which has the force of law in the partic- 
ular country and to which a country in which the 
taxpayer is resident is a party, entitled to an exemption 
from all income or profits taxes, imposed in the particu- 
lar country, to which the agreement or convention ap- 
plies, and 

(b) no income or profits tax to which the agreement or 
convention does not apply is imposed in the particular 
country;”. 


History: Subsec. 126(1.1) added by 2001, c. 17, subsec. 117(2), 
27, 1999. 


applicable after June 


Proposed Addition — 126(1.2) 
(1) does not apply to non-busi- 


(a) a taxpayer, in respect of a particular amount that is included 
in computing, in respect of the taxpayer, the amount deter- 
mined under subparagraph 94.4(2)(a)(i) in respect of a partici- 
pating interest of the taxpayer, if the taxpayer made a deduc- 
tion under subsection 94.4(3) in respect of the particular 
amount; and 


(b) a corporation in respect of income from a share of the capi- 
tal stock of a foreign affiliate of the corporation. 


gislation (Part | — NRTs and FIEs), subsec. 
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"particular amount that is incl _ in respect of £ 

amount determined under subparagraph 94.4(2)(a)(1) in respect of a participating 
interest of the taxpayer, if the taxpayer made a deduction under su section — 
94.4(3) in respect of the particular amount — in this regard, see the commentary — 
on the related nile found in new subsectio 2),and a 


'« does not apply to non-bu ne té 
income from a share of the capital stock of 


(2) Idem [foreign tax credit — business income] — Where a 
taxpayer who was resident in Canada at any time in a taxation year 
carried on business in the year in a country other than Canada, the 
taxpayer may deduct from the tax for the year otherwise payable 
under this Part by the taxpayer an amount not exceeding the least of 


(a) such part of the total of the business-income tax paid by the 
taxpayer for the year in respect of businesses carried on by the 
taxpayer in that country and the taxpayer’s unused foreign tax 
credits in respect of that country for the 10 taxation years imme- 
diately preceding and the 3 taxation years immediately follow- 
ing the year as the taxpayer may claim, 
(b) the amount determined under subsection (2.1) for the year in 
respect of businesses carried on by the taxpayer in that country, 
and 
(c) the amount by which 
(i) the tax for the year otherwise payable under this Part by 
the taxpayer 
exceeds 
(ii) the amount or the total of amounts, as the case may be, 


deducted under subsection (1) by the taxpayer from the tax 
for the year otherwise payable under this Part. 


Possible Future Amendment —126(2) 
Letter from Dept. of Finance, February 21,2008: 
Dear Bill: . a 5 7 — 
As you know, the CCRA has planned for some time to announce a significant change 
in its administrative practices relating to the foreign tax credits available to Canadian 
banks and other lending institutions. ... We very much appreciate your co-operation in 
this regard, and I am writing now to update you on the progress of our work. 


The transactions that give rise to this issue are loans by a resident of Canada to a non- 
resident, and the resulting receipt by the resident of interest income. If the non-resident 
borrower's country of residence imposes a withholding tax (as Canada itself often 
would in the reverse case). it is appropriate in policy terms that Canada provides some 
foreign tax credit for the tax. Indeed, if Canada has a tax treaty with the country in 
question, the tax treaty generally designates the interest income to be from a source in 
that other country, and Canada is required under the treaty to provide a credit. 

The difficulty arises where there is no such treaty obligation. Tf the Canadian-resident 
lender earns the interest as income from carrying on a business i Canada, it is not clear 
that the interest has a foreign source. If it does not have a foreign source, it will not 
give rise to a foreign tax credit. This would be the result despite the fact that, as I have 
noted, we impose withholding taxes generally with the expectation that they will be 
creditable in the recipient’s country of residence. Wo 


Again, thank you for the patience you have shown in this matter. With your continued 
co-operation, we hope to be able to clear it off both our agendas within a reasonable 
time. eg C7 oy. So ; 
Yours sincerely, 


[Senior Assistant Deputy Minister] Stephen R. Richardson _ . 
Related Provisions: 87(2)(z) — Amalgamation; 88(1)(e.7) — Winding-up; 94(3)(b) 
[proposed] — Application to trust deemed resident in Canada; 104(22.1) — FTC allo- 
cated to beneficiary of trust; 110.5 — Optional addition to income to create 1edkee 
125 — Small business deduction; 126(2.1) — Amount determined for para. (2)(b); 
126(2.3) — Rules relating to unused FTC; 126(6) — Separate deduction in respect of 
each country; 129(3) — Refundable dividend tax on hand; 138(8) — No FTC for life 
insurance business: 152(6) — Reassessment; 152(6)(f.1)— Minister required to reas- 
sess past year to allow unused FTC; 161(6.1) — Delay:in interest on FTC adjustment, 
161(7)(a)(iv.1), 164(5)(e), 164(5.1) — Effect of loss carryback. See also at end of s. 
126. 


History: Para. 126(2)(a) amended by 2005, c. 19, s. 27 to replace “seven taxation 
years” with “10 taxation years” and “three taxation years” with “3 taxation years”, ap- 
plicable in respect of unused foreign tax credits computed for taxation years that end 
after March 22, 2004. 


Income Tax Act, Part I, Division E 


Selected Cases [subsec. 126(2)]: Collins v. R., [1985] 1 C.T.C. 342 (Ont CA) 
(Payment of tax in U.S. does not affect calculation of tax sought to be evaded when 
taxpayer charged with tax evasion), R. v. Bank of Nova Scotia, [1981] C.T.C. 162 
(FCA) (Taxpayer liable for income tax in U.K. entitled to use weighted average ex- 
change rate during fiscal period); Icanda Ltd. v. MNR, [1972] C.T.C. 163 (FCTD) 
(Taxpayer receiving U.S. tax refund not allowed foreign tax credit). 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations; IT- 
270R3: Foreign tax credit; IT-273R2: Government assistance — general comments; 
IT-520: Unused foreign tax credits — carryforward and carryback. See also at end of s. 
126. nt 


I.T. Technical News: 8 (treatment of United States unitary state taxes). 


Forms: T2 SCH 5: Tax calculation supplementary — corporations; T2 SCH 21; Fed- 
eral foreign income tax credits and federal logging tax credit; T2036: Provincial or 
territorial foreign tax credits; T2209: Federal foreign tax credits. 


(2.1) Amount determined for purposes of para. (2)(b) — 
For the purposes of paragraph (2)(b), the amount determined under 
this subsection for a year in respect of businesses carried on by a 
taxpayer in a country other than Canada is the total of 


(a) that proportion of the tax for the year otherwise payable 
under this Part by the taxpayer that 


(i) the amount, if any, by which the total of the taxpayer's 
qualifying incomes exceeds the total of the taxpayer’s quali- 
fying losses 


(A) for the year, if the taxpayer is resident in Canada 
throughout the year, and 


(B) for the part of the year throughout which the taxpayer 
is resident in Canada, if the taxpayer is non-resident at 
any time in the year, 


is of 
(ii) the total of 
(A) the amount, if any, by which 


(1) if the taxpayer is resident in Canada throughout the 
year, the taxpayer’s income for the year computed 
without reference to paragraph 20(1)(ww), and 


(II) if the taxpayer is non-resident at any time in the 
year, the amount determined under paragraph 114(a) 
in respect of the taxpayer for the year 


exceeds 


(II) the total of all amounts each of which is an 
amount deducted under section 110.6 or paragraph 
111(1)(b), or deductible under any of paragraphs 
110(1)(d) to (d.3), (f), (g) and (j) and sections 112 and 
113, in computing the taxpayer’s taxable income for 
the year, and 


(B) the amount, if any, added under section 110.5 in com- 
puting the taxpayer’s taxable income for the year, and 


(b) that proportion of the amount, if any, added under subsection 
120(1) to the tax for the year otherwise payable under this Part 
by the taxpayer that 


(i) the amount determined under subparagraph (a)() in re- 
spect of the country 


is of 
(ii) the amount, if any, by which, 


(A) where section 114 does not apply to the taxpayer ir 
respect of the year, the taxpayer’s income for the year 
and 


(B) where section 114 applies to the taxpayer in respect 0 
the year, the total of the taxpayer’s income for the perio. 
or periods referred to in paragraph 114(a) and the amoun 
that would be determined under paragraph 114(b) in re 
spect of the taxpayer for the year if subsection 115d. 
were read without reference to paragraphs 115(1)(d) to (f 


exceeds 


(C) the taxpayer’s income earned in the year in a province 
(within the meaning assigned by subsection 120(4)). 
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Related Provisions: 126(6)(c) — Incomes deemed from separate sources. See also 
at end of s. 126. 


History: Subcl. 126(2.1)(a)(ii)(A)(II) amended by 2002, c. 9, subsec. 39(2), applica- 
ble to 1997 et seg. except that, for the 1997 taxation year, the subcl. shall be read as 
follows: 


(II) the total of all amounts each of which is an amount deducted by the tax- 
payer under section 110.6 or paragraph 111(1)(b), or deductible by the taxpayer 
under paragraph 110(1)(d), (d.1), (d.2), (d.3), (f), (g) or (j)or section 112 or 113, 
for the year or in respect of the period or periods referred to in subclause (II), as 
the case may be, and : 


Notwithstanding subsecs. 152(4) to (5), any assessment of a taxpayer’s tax, interest or 
penalty for any taxation year shall be made that is necessary to give effect to the 
amendment. Subcl. 126(2.1)(a)(ii)(A)(II) formerly read; 
(III) the total of all amounts each of which is an amount deducted under section 
110.6 or paragraph 111(1)(b), or deductible under any. of paragraphs 110(1)(d) to 
(d.3), (f) and (j) and sections 112 and 113, in computing the taxpayer’s taxable 
income for the year, and 
Cl. 126(2.1)(a)(ii)(A) amended by 2001, c. 17, subsec 117(3), applicable to 1998 er 
seq. except that, in its application to the 1998 and 1999 taxation years, subcl. (A)(1) 
shall be read without reference to the expression “computed without reference to para- 
graph 20(1)(ww)”. The cl. formerly read: 
(A) the amount, if any, by which 


(I) where section 114 does not apply to the taxpayer in respect of the year, 
the taxpayer’s income for the year computed without reference to paragraph 
20(1)(ww), and 

(II) where section 114 applies to the taxpayer in respect of the year, the total 
of the taxpayer's income for the period or periods referred to in paragraph 
114(a) and the amount that would be determined under paragraph 114(b) in 
respect of the taxpayer for the year if subsection 115(1) were read without 
reference to paragraphs 115(1)(d) to (f) 

exceeds 


(III) the total of all amounts each of which is an amount deducted by the 
taxpayer under section 110.6 or paragraph 11 1(1)(b), or deductible by the 
taxpayer under paragraph 110(1)(d), (d.1), (d.2), (d.3), (f) or Gj) or section 
112 or 113, for the year or in respect of the period or periods referred to in 
subclause (II), asthe case may be, and f 
Subcl. 126(2.1)(a)(ii)(A)(1) amended by 2000, c. 19, subsec. 35(2), applicable to 1998 
't seq. except that, in its application to the 1998 and 1999 taxation years, the subcl. 
hall be read without reference to the expression “computed without reference to para- 
raph 20(1)(ww)”. The subcl. formerly read: 
(I) where section 114 is not applicable to the taxpayer in respect of the year, the 
total of the taxpayer’s income for the year and the amount, if any, included under 
subsection 110.4(2) in computing the taxpayer’s taxable income for the year, and 
ubparas. 126(2.1)(a)(i) and (b)(i) amended by 1999, c. 22, subsecs. 47(2), (3), applica- 
le to taxation years that begin after February 24, 1998. The subparas. formerly read: 
(i) the total of the taxpayer’s incomes 
(A) for the year, if section 114 is not applicable, or 
(B) if section 114 is applicable, for the period or periods in the year referred 
to in paragraph 114(a), 
from businesses carried on by the taxpayer in that country, other than any portion 
of that income that was deductible under subparagraph 110(1)(f)(i) in computing 
the taxpayer’s taxable income for the year 


(i) the total of the taxpayer’s incomes described in subparagraph (a)(i) 


ibel. 126(2.1)(a)(ii)(A) (IT) and subpara. (2.1)(b)(ii) substituted by 1994, ¢. 21. sub- 
cs. 60(2), (3), applicable to 1993 er seq. That subcl. and that subpara. formerly read: 


(II) where section 114 is applicable to the taxpayer in respect of the year, the 
taxpayer's income for the period or periods in the year referred to’ in paragraph 
_ 114(a) 


(ti) the taxpayer’s income, other than the taxpayer’s income earned in the year in 
a province (within the meaning assigned by subsection 120(4)), 


(A) for the year, if section 114 is not applicable, or 


(B) if section 114 is applicable, for the period or periods in the year referred 
to in paragraph 114(a). 


at portion of subpara. 126(2.1)(a)(i) following cl. (B) substituted by 1994, c. 7, Sch. 
, 1991, c. 49), subsec. 103(1), applicable to taxation years ending after July 13, 1990. 
at portion formerly read: 


_ from businesses carried on by the taxpayer in that country 
erpretation Bulletins: IT-270R3: Foreign tax credit. See also at end of s. 126. 


fms: T2036: Provincial or territorial foreign tax credits. 


2) Non-resident’s foreign tax deduction — If at any time 
4 taxation year a taxpayer who is not at that time resident in Can- 


S. 126(2.21) 


ada disposes of a property that was deemed by subsection 48(2), as 
it read in its application before 1993, or by paragraph 128.1(4)(e), 
as it read in its application before October 2, 1996, to be taxable 
Canadian property of the taxpayer, the taxpayer may deduct from 
the tax for the year otherwise payable under this Part by the tax- 
payer an amount equal to the lesser of 


(a) the amount of any non-business-income tax paid by the tax- 
payer for the year to the government of a country other than 
Canada that can reasonably be regarded as having been paid by 
the taxpayer in respect of any gain or profit from the disposition 
of the property, and 


(b) that proportion of the tax for the year otherwise payable 
under this Part by the taxpayer that 


(i) the taxable capital gain from the disposition of that 
property 
is of 


(ii) if the taxpayer is non-resident throughout the year, the 
taxpayer’s taxable income earned in Canada for the year de- 
termined without reference to paragraphs 115(1)(d) to (f), 
and 


(iii) if the taxpayer is resident in Canada at any time in the 
year, the amount that would have been the taxpayer’s taxable 
income earned in Canada for the year if the part of the year 
throughout which the taxpayer was non-resident were the 
whole taxation year. 


Related Provisions: 114 — Residence in Canada for part of year; 
126(2.21)-(2.23) — Credit for former resident;; 115(1) — Non-resident’s taxable in- 
come; 126(7) —“‘tax for the year otherwise payable under this Part’. See also at end of 
s.,126; 


History: The portion of subsec. 126(2.2) before para. (b) amended by 2001 c. 17, 
subsec, 117(4), applicable to 1996 et seq. That portion formerly read: 


(2.2) Where at any time in a taxation year a taxpayer who is not at that time 
resident in Canada disposes of property that was deemed by subsection 48(2), as 
it read in its application before 1993, or paragraph 128.1(4)(e) to be taxable Ca- 
nadian property of the taxpayer, the taxpayer may deduct from the tax for the 
year otherwise payable under this Part by the taxpayer an amount equal to 


(a) the amount of any non-business-income tax paid by the taxpayer for the 
year to the government of a country other than Canada that may reasonably 
be regarded as having been paid by the taxpayer in respect of any gain or 
profit from the disposition of that property 


not exceeding, however, 


Subpara. 126(2.2)(b)(ii) amended, and subpara. (iti) added, by the said c. 17, subsec. 
117(S), applicable to 1998 et seq. Subpara. 126(2.2)(b)(ii) formerly read: 


(ti) the amount that would be the taxpayer’s taxable income earned in Canada 
(A) for the year, if section 114 is not applicable, or 


(B) if section 114 is applicable, for the portion of the year referred to in 
paragraph 114(b) 


if subsection 115(1) were read without reference to that portion thereof follow- 
ing paragraph 115(1)(c). 


The opening words of subsec. 126(2.2) substituted by 1994, c. 21, subsec. 60(4),, appli- 
cable after 1992. The opening words formerly read: 


(2.2) Where at any time in a taxation year a taxpayer who was not at that time 
resident in Canada disposed of property that was deemed by subsection 48(2) to 
be taxable Canadian property of the taxpayer, the taxpayer may deduct from the 
tax for the year otherwise payable under this Part by the taxpayer an amount 
equal to 
Interpretation Bulletins: IT-273R2: Government assistance — general comments: 
IT-451R: Deemed disposition and acquisition-on ceasing to be or becoming resident. 
See also at end of s. 126. 


(2.21) Former resident — deduction — If at any particular 
time in a particular taxation year a non-resident individual disposes 
of a property that the individual last acquired because of the appli- 
cation, at any time (in this subsection referred to as the “acquisition 
time”) after October 1, 1996, of paragraph 128.1(4)(c), there may 
be deducted from the individual’s tax otherwise payable under this 
Part for the year (in this subsection referred to as the “emigration 
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year”) that includes the time immediately before the acquisition 
time an amount not exceeding the lesser of 


(a) the total of all amounts each of which is the amount of any 
business-income tax or non-business-income tax paid by the in- 
dividual for the particular year 


(i) where the property is real property situated in a country 
other than Canada, 


Proposed Amendment — 126(2.21)(a)(i) opening — 
words 

Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 

237(1), will amend the opening words of subpara. 126(2.21)(a)(i) by substituting “real 

or immovable property” for “real property”, to come into force on Royal Assent. 


Technical Notes: See under 12(4). 


(A) to the government of that country, or 


(B) to the government of a country with which Canada 
has a tax treaty at the particular time and in which the 
individual is resident at the particular time, or 


(ii) where the property is not real property, to the government 
of a country with which Canada has a tax treaty at the partic- 
ular time and in which the individual is resident at the partic- 
ular time, 


: Proposed Amendment — 126(2.21)(a)(ii 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
237(2), will amend subpara. 126(2.21)(a)Gi) by substituting “real or immovable pro- 
perty” for “real property”, to come into force on Royal Assent. / 


Technical Notes: See under 12(4). 


that can reasonably be regarded as having been paid in respect 
of that portion of any gain or profit from the disposition of the 
property that accrued while the individual was resident in Can- 
ada and before the time the individual last ceased to be resident 
in Canada, and 


(b) the amount, if any, by which 


(i) the amount of tax under this Part that was, after taking 
into account the application of this subsection in respect of 
dispositions that occurred before the particular time, other- 
wise payable by the individual for the emigration year 


exceeds 


(ii) the amount of such tax that would have been payable if 

the particular property had not been deemed by subsection 

128.1(4) to have been disposed of in the emigration year. 
Related Provisions: 119— Former resident — credit for tax paid; 126(2.22) — 
Parallel credit to trust after distribution to non-resident beneficiary; 126(2.23) — Re- 
duction where foreign tax credit available under foreign system; 128.3 — Shares ac- 
quired on rollover deemed to be same shares for 126(2.21); 152(6)(f.1) — Minister re- 
quired to reassess past year to allow credit; 161(7)(a)(iv.1), 164(5)(e), 164(5.1) — 
Effect of carryback of loss; Canada-U.S. Tax Treaty:Art. XIII:1 — Gain on real pro- 
perty taxable by country in which property is situated. 
History: Subsec. 126(2.21) added by 2001, c. 17, subsec. 117(6), applicable to 1996 et 
seq. 


Interpretation Bulletins: IT-395R2: Foreign tax credit — foreign-source capital 
gains and losses. 


(2.22) Former resident — trust beneficiary — If at any partic- 
ular time in a particular taxation year a non-resident individual dis- 
poses of a property that the individual last acquired at any time (in 
this subsection referred to as the “acquisition time”) on a distribu- 
tion after October 1, 1996 to which paragraphs 107(2)(a) to (c) do 
not apply only because of subsection 107(5), the trust may deduct 
from its tax otherwise payable under this Part for the year (in this 
subsection referred to as the “distribution year”) that includes the 
acquisition time an amount not exceeding the lesser of 


(a) the total of all amounts each of which is the amount of any 
business-income tax or non-business-income tax paid by the in- 
dividual for the particular year 
(i) where the property is real property situated in a country 
other than Canada, 


Income Tax Act, Part I, Division E 


Proposed Amendment — 126(2.22)(a)(i) openini 
oe words . — 
Application: The July 18, 2005 draft legislation (Part 3— bijuralism), 


237(3), will amend the opening words of subpara. 126(2.22)(a)(i) by substituting “re 
or immovable property” for “real property”. to come into force on Royal Assent. 
Technical Notes: See under 124), ee 


ee 


(A) to the government of that country, or 


(B) to the government of a country with which Canada — 
has a tax treaty at the particular time and in which the _ 


individual is resident at the particular time, or 


(ii) where the property is not real property, to the government | 


of a country with which Canada has a tax treaty at the partic- 
ular time and in which the individual is resident at the partic- 
ular time, 


Proposed Amendment — 126(2.22)(a)(ii) — 
Application: The July 18, 2005 ‘draft legislation (Part 3 — bijuralism), subse 
237(4), will amend subpara. 126(2.22)(a)(ii) by substituting “real or immovable pr 
perty” for “real property”, to come into force on Royal Assent. Z 
Technical Notes: See under 12(4). 7 ; — 


that can reasonably be regarded as having been paid in respect 
of that portion of any gain or profit from the disposition of the © 


property that accrued before the distribution and after the latest 
of the times, before the distribution, at which 


(iii) the trust became resident in Canada, 
(iv) the individual became a beneficiary under the trust, or 
(v) the trust acquired the property, and 

(b) the amount, if any, by which 


(i) the amount of tax under this Part that was, after taking 
into account the application of this subsection in respect of 
dispositions that occurred before the particular time, other- 
wise payable by the trust for the distribution year 


exceeds 
(ii) the amount of such tax that would have been payable by 


the trust for the distribution year if the particular property. 


had not been distributed to the individual. 


Related Provisions: 104(22.1) — FTC to beneficiary of trust: 126(2.23) — Redue- 
tion where FTC available under foreign system; 128.3 — Shares acquired on rollover 
deemed to be same shares for 126(2.22); 152(6)(f.1) — Minister required to reassess 
past year to allow credit; 161(7)(a)(v.1), 164(5)(e), 164(5.1) — Effect of carryback of 
loss: 220(4.6)-(4.63) — Security for tax on distribution of taxable Canadian property 


by trust to non-resident beneficiary; Canada-U.S. Tax Treaty:Art. XII[:] — Gain on 


real property taxable by country in which property is situated. 
History: Subsec. 126(2.22) added by 2001, c. 17, subsec. 117(6), applicable to 1996 et 
seq. 


(2.23) Where foreign credit available — For the purposes of 
subsections (2.21) and (2.22), in computing, in respect of the dispo- 


sition of a property by an individual in a taxation year, the total 


amount of taxes paid by the individual for the year to one or more 
governments of countries other than Canada, there shall be de- 


ducted any tax credit (or other reduction in the amount of a tax) to. 


which the individual was entitled for the year, under the law of any 
of those countries or under a tax treaty between Canada and any of 
those countries, because of taxes paid or payable by the individual 
under this Act in respect of the disposition or a previous disposition 
of the property. 

Related Provisions: 128.3 — Shares acquired on rollover deemed to be same shares 
for 126(2.23). 

History: Subsec. 126(2.23) added by 2001, c. 17, subsec. 117(6), applicable to 1996 


seq. 


(2.3) Rules relating to unused foreign tax credit — For the 
purposes of this section, ) 


(a) the ammount claimed under paragraph (2)(a) by a taxpayer fo. 
a taxation year in respect of a country shall be deemed to be i 
respect of the business-income tax paid by the taxpayer for thi 
year in respect of businesses carried on by the taxpayer in tha: 
country to the extent of the amount of that tax, and the remain | 
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der, if any, of the amount so claimed shall be deemed to be in 
respect of the taxpayer’s unused foreign tax credits in respect of 
that country that may be claimed for the taxation year; 


(b) no amount may be claimed under paragraph (2)(a) in com- 

puting a taxpayer’s tax payable under this Part for a particular 

taxation year in respect of the taxpayer’s unused foreign tax 

credit in respect of a country for a taxation year until the tax- 

payer's unused foreign tax credits in respect of that country for 
__ taxation years preceding the taxation year that may be claimed 
_ for the particular taxation year have been claimed; and 


(c) an amount in respect of a taxpayer’s unused foreign tax 
credit in respect of a country for a taxation year may be claimed 
__ under paragraph (2)(a) in computing the taxpayer’s tax payable 
under this Part for a particular taxation year only to the extent 
that it exceeds the aggregate of all amounts each of which is the 
amount that may reasonably be considered to have been claimed 
in respect of that unused foreign tax credit in computing the tax- 
payer’s tax payable under this Part for a taxation year preceding 
the particular taxation year. 

Related Provisions: 87(2)(z) — Amalgamations; 88(1)(e.7) — Winding-up. 
History: Paras. 126(2.3)(b) and (c) amended by 2001, c. 17, subsec. 117(7), applicable 
so 2001 et seg. Paras. (b) and (c) formerly read: 

(b) no amount may be claimed under paragraph (2)(a) in computing a taxpayer’s 

tax payable under this Part or Part I.1 for a particular taxation year in respect of 

the taxpayer’s unused foreign tax credit in respect of a country for a taxation 
year until the taxpayer’s unused foreign tax credits in respect of that country for 


taxation years preceding the taxation year that may be claimed for the particular 
taxation year have been claimed; and 


(c) an amount in respect of a taxpayer’s unused foreign tax credit in respect of a 
country for a taxation year may be claimed under paragraph (2)(a) in computing 
the taxpayer’s tax payable under this Part or Part I.1 for a particular taxation year 

| only to the extent that it exceeds the total of all amounts each of which is the 
amount that may reasonably be considered to have been claimed in respect of 
that unused foreign tax credit in computing the taxpayer’s tax payable under this 
Part or Part I.1 for a taxation year preceding the particular taxation year. 


nterpretation Bulletins: IT-520: Unused foreign tax credits — carryforward and 
arryback. See also at end of s. 126. 


3) Employees of international organizations — Where an 
ndividual is resident in Canada at any time in a taxation year, there 
aay be deducted from the individual’s tax for the year otherwise 
vayable under this Part an amount equal to that proportion of the tax 
or the year otherwise payable under this Part by the individual that 


(a) the individual’s income 


(i) for the year, if the individual is resident in Canada 
throughout the year, and 


(ii) for the part of the year throughout which the individual 
was resident in Canada, if the individual is non-resident at 
any time in the year, 


__ from employment with an international organization (other than 

_ a prescribed international organization), as defined for the pur- 
poses of section 2 of the Foreign Missions and International Or- 
ganizations Act 


of 
(b) the amount, if any, by which 


(i) if the taxpayer is resident in Canada throughout the year, 
the taxpayer’s income for the year computed without refer- 
ence to paragraph 20(1)(ww), and 


(ii) if the taxpayer is non-resident at any time in the year, the 
amount determined under paragraph 114(a) in respect of the 
taxpayer for the year 


exceeds 


(iii) the total of all amounts each of which is an amount de- 
ducted under section 110.6 or paragraph 111(1)(b), or de- 
ductible under any of paragraphs 110(1)(d) to (d.3), (f), (g) 
and (j), in computing the taxpayer’s taxable income for the 
year, 


cept that the amount deductible under this subsection in comput- 
3 the individual’s tax payable under this Part for the year may not 
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exceed that proportion of the total of all amounts each of which is 
an amount paid by the individual to the organization as a levy (the 
proceeds of which are used to defray expenses of the organization), 
computed by reference to the remuneration received by the indivi- 
dual in the year from the organization in a manner similar to the 
manner in which income tax is computed, that 


(c) the individual’s income for the year from employment with 
the organization 


is of 


(d) the amount that would be the individual’s income for the 
year from employment with the organization if this Act were 
read without reference to paragraph 81(1)(a). 


Related Provisions: 110( 1)(f)Gii), (iv) — Deductions for income from certain inter- 
national organizations; 126(7)‘tax for the year otherwise payable under this Part” — 


Tax for year otherwise payable defined. See additional Related Provisions at end of s. 
126. 


History: Subpara. 126(3)(b)(iii) amended by 2002, c. 9, subsec. 39(3), applicable to 
1997 et seg. except that, for the 1997 taxation year, the subpara. shall be read as 
follows: 


“(aii) the total of all amounts each of which is an amount deducted under section 
110.6 or paragraph 111(1)(b), or deductible under paragraph 110(1)(d), (d.1), 
(d.2), (d.3), (f), (g) or Gj), in computing the individual’s taxable income for the 
year or in respect of the period or periods referred to in subparagraph (ii), as the 
case may be,” 


Notwithstanding subsecs. 152(4) to (5), any assessment of a taxpayer’s tax, interest or 
penalty for any taxation year shall be made that is necessary to give effect to the 
amendment. Subpara. 126(3)(b)(iii) formerly read: 


(iii) the total of all amounts each of which is an amount deducted under section 
110.6 or paragraph 111(1)(b), or deductible under paragraph 110(1)(d) to (d.3), 
(f) or (j), in computing the taxpayer’s taxable income for the year, and 


Subparas. 126(3)(a)(i) and (ii) amended by 2001, ¢. 17, subsec. 117(8), applicable to 
1998 et seg. Those subparas. formerly read: 


(i) for the year, where section 114 is not applicable to the individual in respect of 
the year, and 


(ii) for the period or periods in the year referred to in paragraph 114(a), where 
section 114 is applicable to the individual in respect of the year, 


Para. 126(3)(b) amended by the said c. 17, subsec. 117(9), applicable to 1998 et seg. 
except that, in its application to the 1998 and 1999 taxation years, subpara. (b)(i) shall 
be read without reference to the expression “computed without reference to paragraph 
20(1)(ww)”. Para. 126(3)(b) formerly read: 


(b) the amount, if any, by which 


(i) where section 114 does not apply to the individual in respect of the year, 
the individual’s income for the year computed without reference to para- 
graph 20(1)(ww), and 


(ii) where section 114 applies to the individual in respect of the year, the 
total of the individual’s income for the period or periods in the year referred 
to in paragraph 114(a) and the amount that would be determined under para- 
graph 114(b) in respect of the individual for the year if subsection 115(1) 
were read without reference to paragraphs 115(1)(d) to (f) 


exceeds 


(iii) the total of all amounts each of which is an amount deducted under 
section 110.6 or paragraph 111(1)(b), or deductible under paragraph 
110(1)(d), (d.1), (d.2), (4.3), (f) or (j), in computing the individual’s taxable 
income for the year or in respect of the period or periods referred to in sub- 
paragraph (ii), as the case may be, 


Subpara. 126(3)(b)(i) amended by 2000, c. 19, subsec. 35(3), applicable to 1998 et seq. 
except that, in its application to the 1998 and 1999 taxation years, the subpara. shall be 
read without reference to the expression “computed without reference to paragraph 
20(1)(ww)”. The subpara. formerly read: 


(i) where section 114 does not apply to the individual in respect of the year, the 
total of the individual's income for the year and the amount, if any, included 
under subsection 110.4(2) in computing the individual’s taxable income for the 
year, and 


Subparas. 126(3)(b)(i) and (ii) substituted by 1994, c. 21, subsec. 60(5), applicable to 
1993 et seq. Those subparas. formerly read: 


(i) the total of the individual’s income for the year and the amount, if any, in- 
cluded pursuant to subsection 110.4(2) in computing the individual’s taxable in- 
come for the year, where section 114 is not applicable to the individual in respect 
of the year, or 


(ii) the individual’s income for the period or periods in the year referred to in 
paragraph 114(a), where section 114 is applicable to the individual in respect of 
the year, 


S. 126(3) 


That portion of para. 126(3)(a) following subpara. (ii) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 67(1), applicable to 1991 et seq. That portion formerly read: 


from employment with an organization, as defined in section 3 of the Privileges 
and Immunities (International Organizations) Act 


All that portion of subsec. 126(3) between subpara. (b)(ii) and para. (c) amended by 
1994, c. 7, Sch. VIII (1993, ¢. 24), subsec. 67(2), applicable to 1991 er seq. That por- 
tion formerly read: 


exceeds 


(iii) the total of all amounts each of which is an amount deducted by the 
individual under section 110.6 or paragraph 111(1)(b), or deductible by the 
individual under paragraph 110(1)(d) or (f), for the year or in respect of the 
period or periods referred to in subparagraph (ii), as the case may be, 


except that where the organization referred to in paragraph (a) is neither the 
United'Nations nor a specialized agency that is brought into relationship with the 
United Nations in accordance with Article 63 of the Charter of the United Na- 
tions, the amount deductible under this subsection by the individual may not ex- 
ceed that proportion of the total of all amounts each of which is an amount paid 
by the individual to the organization as a levy (the proceeds of which are used to 
defray expenses of the organization) computed by reference to the remuneration 
received by the individual in the year from the organization in a manner similar 
to the manner in which income tax is computed that 


International organization: S. 2 of the Foreign Missions and International Organt- 
zations Act (1991, c. 41) defines “international organization” to mean “any intergovern- 
mental organization of which two or more states are members”. 


Interpretation Bulletins: See list at end of s. 126. 


(4) Portion of foreign tax not included — For the purposes of 
this Act, an income or profits tax paid by a person resident in Can- 
ada to the government of a country other than Canada does not in- 
clude a tax, or that portion of a tax, imposed by that government 
that would not be imposed if the person were not entitled under 
section 113 or this section to a deduction in respect of the tax or that 
portion of the tax. 


Related Provisions: 126(6)(a) — Interpretation of “government of a country...” See 
also at end of s. 126. 


History: Subsec. 126(4) amended by 2001, c. 17, subsec. 117(10), applicable after 
June 27, 1999. Subsec. 126(4) formerly read: 


(4) For the purposes of this Act, an income or profits tax paid) by a person resi- 
dent in Canada to the government of a country other than Canada or to the gov- 
ernment of a state, province or other political subdivision of such a country does 
not include a tax, or that portion of a tax, imposed by that country or by that 
state, province or other political subdivision, as the case may be, that would not 
be imposed if the person were not entitled under this section or under section | 13 
to a deduction in respect thereof. 


Interpretation Bulletins: See list at end of s. 126. 


(4.1) No economic profit — If a taxpayer acquires a property, 
other than a capital property, at any time after February 23, 1998 
and it is reasonable to expect at that time that the taxpayer will not 
realize an economic profit in respect of the property for the period 
that begins at that time and ends when the taxpayer next disposes of 
the property, the total amount of all income or profits taxes (re- 
ferred to as the “foreign tax” for the purpose of subsection 20(12.1)) 
in respect of the property for the period, and in respect of related 
transactions, paid by the taxpayer for any year to the government of 
any country other than Canada, is not included in computing the 
taxpayer’s business-income tax or non-business-income tax for any 
taxation year. 


Related Provisions: 20(12.1) — Deduction from income for amount disallowed as 
credit by 126(4.1); 126(4.4) — Certain dispositions ignored for 126(4.1); 126(6)(a) — 
Interpretation of “government of a country...”. 


History: Subsec. 126(4.1) amended by 2001, c. 17, subsec. 117(10), to substitute 
“computing taxpayer’s” for “computing the taxpayer’s”, applicable after June 27, 1999. 


Subsec. 126(4.1) added by 1999, c. 22, subsec. 47(4), applicable to 1998 et seq. 


(4.2) Short-term securities acquisitions — If at any particular 
time a taxpayer disposes of a property that is a share or debt obliga- 
tion and the period that began at the time the taxpayer last acquired 
the property and ended at the particular time is one year or less, the 
amount included in business-income tax or non-business-income 
tax paid by the taxpayer for a particular taxation year on account of 
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all taxes (referred to in this subsection and subsections (4.3) and 
161(6.1) as the “foreign tax”) that are 
(a) paid by the taxpayer in respect of dividends or interest in 
respect of the period that are included in computing the tax- 
payer’s income from the property for any taxation year, 
(b) otherwise included in business-income tax or non-business- 
income tax for any taxation year, and 


(c) similar to the tax levied under Part XII 


shall, subject to subsection (4.3), not exceed the amount determined 
by the formula 


ASSB OC) 197 

where 

A. is 40%, if the foreign tax would otherwise be included in busi- 
ness-income tax, and 30%, if the foreign tax would otherwise be 
included in non-business-income tax, 

B. is the total of the taxpayer’s proceeds from the disposition of the 
property at the particular time and the amount of all dividends or 
interest from the property in respect of the period included in 
computing the taxpayer’s income for any taxation year, 


C is the total of the cost at which the taxpayer last acquired the 


property and any outlays or expenses made or incurred by the 


taxpayer for the purpose of disposing of the property at the par- 
ticular time, 


D is the amount of foreign tax that would otherwise be included in 


computing the taxpayer’s business-income tax or non-business- 


income tax for the particular year, and 
E is the total amount of foreign tax that would otherwise be in- 


cluded in computing the taxpayer’s business-income tax or non- | 


business-income tax for all taxation years. 


Related Provisions: 112(2.3) — No domestic deduction on dividend rental arrange- 
ment; 126(4.3) — Exceptions; 126(4.4) — Certain dispositions ignored for 126(4.2); 
161(6.1) — Delay in interest on foreign tax credit adjustment; 257 — Formula cannot 
calculate to less than zero. 
History: Subsec. 126(4.2) added by 1999, c. 22, subsec. 47(4), applicable to 1998 et 
seq. 
(4.3) Exceptions — Subsection (4.2) does not apply to a property 
of a taxpayer 

(a) that is a capital property; 

(b) that is a debt obligation issued to the taxpayer that has a term 


of one year or less and that is held by no one other than the 


taxpayer at any time; 


(c) that was last acquired by the taxpayer before February 24, | 


1998; or 


(d) in respect of which any foreign tax is, because of subsection — 


(4.1), not included in computing the taxpayer’s business-income 
tax or non-business-income tax. 
History: Subsec. 126(4.3) added by 1999, c. 22, subsec. 47(4), applicable to 1998 et 
seq. 


(4.4) Dispositions ignored — For the purposes of subsections 

(4.1) and (4.2) and the definition “economic profit” in subsection 

); 
(a) a disposition or acquisition of property deemed to be made 
by subsection 10(12) or (13), 14(14) or (15) or 45(1), section 70 
or 128.1, paragraph 132.2(1)(f), subsection 138(11.3), 142.5(2) 
or 142.6(1.1) or (1.2), paragraph 142.6(1)(b) or subsection 
149(10) is not a disposition or acquisition, as the case may be; 
and 


Lae Proposed Amendment — 126(4.4)(a) _ 
(a) a disposition or acquisition of property deemed to be mat 
~ by subsection 10(12) or (13), 14(14) or (15) or 45(1), sectic 
70, 1281 or 132.2, subsections 138(11.3) ‘or 142.5¢ 
graph 142.6(1)(b), or subsections 142.6(1.1) or (E24 
_ 149(16) is not a disposition or acquisition, as the case may 
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Application: The July 18, 2005 draft. legislation (Part 2 ~~ technical); subsec, 
120(4), will amend para. 126(4.4)(a) to read as above, applicable to dispositions and 
acquisitions that occur after 1998, except that in applying the para. to dispositions 
‘and acquisitions that occur before June 28, 1999, it is to be read without reference to _ 
“10(12) or (13), 14(14) or (15), or”. ees 
‘Technical Notes: Subsection 126(4.4) directs that certain dispositions and acquisi- 
tions of property be ignored for the purposes of the foreign tax credit limitations in _ 
ections 126(4.1) and (4.2) and the definition of “economic profit” in subsection — 
7). As a consequence of the restructuring of section 132.2, the reference in para- 

hh 126(4.4)(a) to paragraph 132.2(1)) is replaced by a reference to section 


section 150 for the year or, where the individual has failed to’ so 
specify, in respect of such taxable capital gains as the Minister may 
specify in respect of the taxpayer for the year. 


Related’ Provisions: See Related Provisions at end of s. 126. 
Interpretation Bulletins: See list at end of s, 126. 


(6) Rules of construction — For the purposes of this section, 


(a) the government of a country other than Canada includes the 
government of a state, province: or other political subdivision of 
that country; 


| 
(6) a disposition (b) where a taxpayer’s income for a taxation year is in whole or 
in part from sources in more than one country other than Can- 
ada, subsections (1) and (2) shall be read as providing for sepa- 
tate deductions in respect of each of the countries other than 
Canada; and 


(i) to which section 51.1 applies, of a convertible obligation 
in exchange for a new obligation, 


(ii) to which subsection 86(1) applies, of old shares in ex- 
change for new shares, or 


(iil) to which subsections 87(4) and (8) apply, of old shares 
in exchange for new shares, 


(c) if any income from a source in a particular country would be 
tax-exempt income but for the fact that a portion of the income 
is subject to an income or profits tax imposed by the government 
of a country other than Canada, the portion is deemed to be in- 
come from a separate source in the particular country. 
Proposed Addition — 126(6)(d) _ 
-omputing a taxpayer’s income for a taxation year 
trom a business carried on by the taxpayer in Canada, an 
amount is included in respect of interest paid or payable to the 
taxpayer by a person resident in a country other than Canada, 
and the taxpayer has paid to the government of that other 
country a non-business income tax for the year with respect to 
the amount, the amount is, in applying the definition “qualify- 
ing incomes” for the purpose of subsection (1), deemed to be 
“income from a source in that other ry 
Application: The July 18, 2005 draft leg 
120(5),. will add para. 126(6)(d), applicable 
2004. . Ds 
Technical Notes: Section 126 permits a taxpayer to claim a foreign tax credit. 
Subsection 126(1) sets out the rules for claiming the credit in respect of foreign non- 
business-income tax — that is, the foreign taxes imposed on investment income and 


other categories of foreign source non-business income. A credit in respect of foreign - 
taxes on business income is provided under subsection 126(2). : 


is not a disposition, and the convertible obligation and the new 
, obligation, or the old shares and the new shares, as the case may 
__ be, are deemed to be the same property. 


distory: Para. 126(4.4)(a) amended by 2001, c. 17, subsec. 117(11), applicable after 
une 27, 1999. Para. (a) formerly read: 


(a) a disposition or acquisition of property deemed to be made by. subsection 
45(1), section 70 or 128.1, paragraph 132.2(1)(f), subsection 138(11.3) or 
142.5(2), paragraph 142.6(1)(b) or subsection 149(10) is not a disposition or ac- 
quisition, as the case may be; and 


ubsec. 126(4.4) added by 1999, c. 22, subsec. 47(4), applicable to 1998 er seq. 


5) Foreign oil and gas levies — A taxpayer who is resident in 
“anada throughout a taxation year and carries on a foreign oil and 
as business in a taxing country in the year is deemed for the pur- 
oses of this section to have paid in the year as an income or profits 
ix to the government of the taxing country an amount equal to the 
osser of 


at 2 technical), subsec. 
received after February 27, 
(a) the amount, if any, by which 
(i) 40% of the taxpayer’s income from the business in the 
taxing country for the year 


exceeds 


(11) the total of all amounts that would, but for this subsec- 
tion, be income or profits taxes paid in the year in respect of 
the business to the government of the taxing country, and 


Subsection 126(1) has been interpreted [by the CRA in IT-270R2 para. 24—ed.] to 

allow a no ness foreign tax credit for non-business foreign tax paid on interest 

ir - broad by a Canadian business that does not carry on business in the _ 
, and therefore is not eligible for a business foreign tax credit. In 


t the credit continues to be available in these situations, subsection _ 
tains interpretation rules that apply to the section, is amended to 
fagraph 126(6)(d). New paragraph 126(6)(d) deems foreign interest in- 
come earned from a business carried on in Canada, and for which the business. has 
paid a non-business foreign tax to a country other than Canada, to be from a source 
in that other country. Therefore, if a taxpayer includes in its Canadian business in- 
come for the year foreign interest income, and has paid foreign tax with respect to 
this amount, the taxpayer will eligible to claim a non-business foreign tax credit sub- — 
ject to the limits set out in section 126. 


' (b) the taxpayer’s production tax amount for the business in the 
taxing country for the year. 
lated Provisions: See Related Provisions at end of s. 126. 


Story: Subsec. 126(5) amended by 2001, c. 17, subsec. 117(12), applicable to taxa- 
m years of a taxpayer that begin after the earlier of 


(a) December 31, 1999: and 


(b) where, for the purposes of this subsec., a date is designated in writing by the 

_ taxpayer and the designation is filed with the Minister of National Revenue on or 
before the taxpayer’s filing-due date for the taxpayer’s taxation year that includes 
June 14, 2001, the later of 


(i) the date so designated, and 


Related Provisions: See Related Provisions at end of s. 126. 


History: Subsec. 126(6) amended by 2001, c. 17, subsec. 117(13), applicable after 
June 27, 1999. Subsec. 126(5) formerly read: 


(6) Construction of subsecs. (1) and (2) — For greater certainty, where a tax- 
payer’s income for a taxation year is in whole or in part from sources in more 
than one country other than Canada, subsections (1) and (2) shall be read as 
providing for separate deductions in respect of each of the countries other than 
Canada. 


Interpretation Bulletins: IT-270R3: Foreign tax credit. Also see at end of s, 126. 


| 


(ii) December 31, 1994. 
dsec. 126(5) formerly read: 


(5) Foreign tax — A tax paid to the government of a country other than Canada 

or to the government of a state, province or other political subdivision of such a 
country may, subject to prescribed conditions, be deemed, for the purposes of 
) this Act, to be an income or profits tax paid to the government of that country. 
gulations: 5910 (production sharing rules apply to foreign affiliate system), 


rpretation Bulletins: See list at end of s. 126. 


(7) Definitions — In this section, 


“business-income tax” paid by a taxpayer for a taxation year in 
respect of businesses carried on by the taxpayer in a country other 
than Canada (in this definition referred to as the “business country’’) 
means, subject to subsections (4.1) and (4.2), the portion of any in- 
come or profits tax paid by the taxpayer for the year to the govern- 
ment of a country other than Canada that can reasonably be re- 
garded as tax in respect of the income of the taxpayer from a 
business carried on by the taxpayer in the business country, but 


I) Deductions for specified capital gains — Where in a 
‘ation year an individual has claimed a deduction under section 
).6 in computing the individual’s taxable income for the year, for 
/ purposes of this section the individual shall be deemed to have 
‘imed the deduction under section 110.6 in respect of such taxa- 
Y capital gains or portion thereof as the individual may specify in 
| individual’s return of income required to be filed pursuant to 
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does not include a tax, or the portion of a tax, that can reasonably be 
regarded as relating to an amount that 


(a) any other person or partnership has received or is entitled to 
receive from that government, or 


(b) was deductible under subparagraph 110(1)(f)(i) in computing 
the taxpayer’s taxable income for the year, 


Related Provisions: 104(22.3) — Deduction in computing non-business-income tax 
of trust: 126(4)— Portion of foreign tax not included; 126(5)— Foreign tax; 
126(6)(a) — Interpretation of “government of a country...” See also at end of s. 126. 


History: The opening words of the definition “business-income tax” in subsec. 126(7) 

amended by 2001, c. 17, subsec. 117(16), to substitute “a country” for “any country” 

and ‘‘a business” for “any business”, applicable after June 27, 1999. 

The portion of the definition “business-income tax” in subsec. 126(7) before para. (a) 

amended by 1999, c. 22, subsec. 47(5), applicable to 1998 et seq. The portion formerly 

read: 
“business-income tax” paid by a taxpayer for a taxation year in respect of busi- 
nesses carried on by the taxpayer in a country other than Canada (in this defini- 
tion referred to as the “business country”) means such portion of any income or 
profits tax paid by the taxpayer for the year to the government of any country 
other than Canada or to the government of a state, province or other political 
subdivision of any such country as can reasonably be regarded as tax in respect 
of the income of the taxpayer from any business carried on by the taxpayer in the 
business country, but does not include a tax, or the portion of a tax, that can 
reasonably be regarded as relating to an amount that 

The definition “business-income tax” in subsec. 126(7) substituted by 1994, c. 7, Sch. 

Il (1991, c. 49), subsec. 103(2), applicable to taxation years ending after July TS L902 

That definition formerly read: 
“business-income tax” paid by a taxpayer for a taxation year in respect of busi- 
nesses carried on by the taxpayer in a country other than Canada (in this defini- 
tion referred to as the “business country”) means such portion of any income or 
profits tax paid by the taxpayer for the year to the government of a country other 
than Canada or to the government of a state, province or other political subdivi- 
sion of such a country as may reasonably be regarded as tax in respect of the 
income of the taxpayer from any business carried on by the taxpayer in the busi- 
ness Country, but does not include a tax, or the portion of a tax, that may reason- 
ably be regarded as relating to an amount that any other person or partnership 
has received or is entitled to receive from that government; 

Interpretation Bulletins: [T-201R2: Foreign tax credit — trust and beneficiaries; 

IT-270R3: Foreign tax credit; IT-506: Foreign income taxes as a deduction from in- 

come: IT-520: Unused foreign tax credits — carryforward and carryback. 


|.T. Technical News: 8 (treatment of United States unitary state taxes). 


“commercial obligation” in respect of a taxpayer’s foreign oil and 
gas business in a country means an obligation of the taxpayer to a 
particular person, undertaken in the course of carrying on the busi- 
ness or in contemplation of the business, if the law of the country 
would have allowed the taxpayer to undertake an obligation, on 
substantially the same terms, to a person other than the particular 
person; 

History: The definition “commercial obligation” added to subsec. 126(7) by 2001, c. 


17, subsec. 117(19), applicable to taxation years of a taxpayer that begin after the ear- 
lier of 


(a) December 31, 1999; and 


(b) where, for the purposes of this subsec., a date is designated in writing by the 
taxpayer and the designation is filed with the Minister of National Revenue on or 
before the taxpayer’s filing-due date for the taxpayer’s taxation year that includes 
June 14, 2001, the later of 


(i) the date so designated, and 
(ii) December 31, 1994. 


“economic profit” of a taxpayer in respect of a property for a pe- 
riod means the part of the taxpayer’s profit, from the business in 
which the property is used, that is attributable to the property in 
respect of the period or to related transactions, determined as if the 
only amounts deducted in computing that part of the profit were 


(a) interest and financing expenses incurred by the taxpayer and 
attributable to the acquisition or holding of the property in re- 
spect of the period or to a related transaction, 


(b) income or profits taxes payable by the taxpayer for any year 


to the government of a country other than Canada, in respect of 


the property for the period or in respect of a related transaction, 
or 


Income Tax Act, Part I, Division E 


(c) other outlays and expenses that are directly attributable to the 
acquisition, holding or disposition of the property in respect of 
the period or to a related transaction; 
Related Provisions: 126(4.4) — Certain dispositions ignored for purposes of this 
definition; 126(6)(a) — Interpretation of “government of a country...” 
History: Para. (b) of the definition “economic profit” in subsec. 126(7) amended by 
2001, c. 17, subsec. 117(17), applicable after June 27, 1999. Para. (b) formerly read: 


(b) income or profits taxes payable by the taxpayer for any year to the govern- 
ment of any country other than Canada or to the government of any state, prov- 
ince or other political subdivision of such a country, in respect of the property 
for the period or in respect of a related transaction, or 
The definition “economic profit’ added to subsec. 126(7) by 1999, c. 22, subsec. 47(7), 
applicable to 1998 et seq. 


“foreign oil and gas business” of a taxpayer means a business, car- 
ried on by the taxpayer in a taxing country, the principal activity of 
which is the extraction from natural accumulations, or from oil or 
gas wells, of petroleum, natural gas or related hydrocarbons; 
History: The definition “foreign oil and gas business” added to subsec. 126(7) by 
2001. c. 17, subsec. 117(19), applicable to taxation years of a taxpayer that begin after 
the earlier of 
(a) December 31, 1999; and 
(b) where, for the purposes of this subsec., a date is designated in writing by the 
taxpayer and the designation is filed with the Minister of National Revenue on or 
before the taxpayer’s filing-due date for the taxpayer’s taxation year that includes 
June 14, 2001, the later of 
(i) the date so designated, and 
(ii) December 31, 1994. 


“foreign-tax carryover [para. 126(7)(b)]” — [Repealed under for- 
mer Act] 


‘“non-business-income tax” paid by a taxpayer for a taxation year 
to the government of a country other than Canada means, subject to 
subsections (4.1) and (4.2), the portion of any income or profits tax 
paid by the taxpayer for the year to the government of that country 
that 


(a) was not included in computing the taxpayer’s business-in- 
come tax for the year in respect of any business carried on by 
the taxpayer in any country other than Canada, 


(b) was not deductible by virtue of subsection 20(11) in comput- 
ing the taxpayer’s income for the year, and 


(c) was not deducted by virtue of subsection 20(12) in comput- 
ing the taxpayer’s income for the year, 


but does not include a tax, or the portion of a tax, 


(c.1) that is in respect of an amount deducted because of subsec- 
tion 104(22.3) in computing the taxpayer’s business-income tax, 


(d) that would not have been payable had the taxpayer not been 
a citizen of that country and that cannot reasonably be regarded 
as attributable to income from a source outside Canada, 


(e) that may reasonably be regarded as relating to an amount that 
any other person or partnership has received or 1s entitled to re- 
ceive from that government, 


(f) that, where the taxpayer deducted an amount under subsec- 
tion 122.3(1) from the taxpayer’s tax otherwise payable under 
this Part for the year, may reasonably be regarded as attributable 
to the taxpayer’s income from employment to the extent of the 
lesser of the amounts determined in respect thereof under 
paragraphs 122.3(1)(c) and (d) for the year, 


(g) that can reasonably be attributed to a taxable capital gain ora 
portion thereof in respect of which the taxpayer or a spouse Ol 
common-law partner of the taxpayer has claimed a deduction 
under section 110.6, 


(h) that may reasonably be regarded as attributable fo any 
amount received or receivable by the taxpayer in respect of 2 
loan for the period in the year during which it was an eligible 
loan (within the meaning assigned by subsection 33.1(1)), OF 


(i) that can reasonably be regarded as relating to an amount tha 
was deductible under subparagraph 110(1)(f)G) in computing: 
the taxpayer’s taxable income for the year; | 


{ 
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‘Related Provisions: 4(1) — Income or loss from a source; 94(3)(b) [proposed] — 
|Application to trust deemed resident in Canada: 104(22.3) — Deduction in computing 
non-business-income tax of trust; 126(6)(a) — Interpretation of “government of a 
country..."; Canada-U.S. Tax Treaty:Art. XXIX-B:6 — U.S. estate tax allowed for for- 
feign tax credit purposes. See additional Related Provisions and Definitions at end of s. 
126, 

History: The opening words of the definition “non-business-income tax” in subsec. 


126(7) amended by 2001, c. 17, subsec. 117(18), applicable after June 27, 1999. That 
dortion formerly read: 


_ “non-business-income tax” paid by a taxpayer for a taxation year to the govern- 

/ ment of a country other than Canada means, subject to subsections (4.1) and 

(4.2), the portion of any income or profits tax paid by the taxpayer for the year to 

___ the government of that country, or to the government of a state, province or other 
political subdivision of that country, that 


Yara. (g) of the definition “non-business-income tax” in subsec. 126(7) amended by 
000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner”, 
pplicable to 2001 er seq., in force July 31, 2000. See also the transitional rules repro- 
uced in the History to 248(1)common-law partner”. 


che opening words of the definition “non-business-income tax” in subsec. 126(7) 
mended by 1999, c. 22, subsec. 47(6), applicable to 1998 et seq. The opening words 
ormerly read: 


“non-business-income tax” paid by a taxpayer for a taxation year to the govern- 
ment of a country other than Canada means such portion of any income or profits 
tax paid by the taxpayer for the year to the government of that country, or to the 
government of a state, province or other political subdivision of that country, as 


ara. (g) of the definition “non-business-income tax” in subsec. 126(7) amended by 
195, c. 3, subsec. 36(2), applicable to 1994 er seq. Para. (g) formerly read: 


(g) that may reasonably be attributed to a taxable capital gain or a portion thereof 
in respect of which the taxpayer has claimed a deduction for the year under sec- 
tion 110.6; 


tra. (c.1) of the definition “non-business-income tax” in subsec. 126(7) added by 


194, c. 21, subsec. 60(6), applicable to taxation years ending after November 12, 


‘ra. (i) of “non-business-income tax” added by 1994, c. 7, Sch. II (1991, c. 49), sub- 
©. 103(3), applicable to taxation years ending after July 13, 1990. 


} 
2lected Cases [subsec. 126(7)“non-business-income tax”]: R. v. Hoffman, 
385] 2 C.T.C. 347 (FCTD) (Amounts withheld from income of U.S. citizen working 
‘Canada not deductible as foreign non-business income tax). 


terpretation Bulletins: IT-201R2: Foreign tax credit — trust and beneficiaries: 
270R3: Foreign tax credit; IT-395R2: Foreign tax credit — foreign-source capital 


ns and losses; IT-506: Foreign income taxes as a deduction from income. See also at 
lof s. 126. 


. Technical News: 30 (tax avoidance). 


‘roduction tax amount” of a taxpayer for a foreign oil and gas 
‘siness carried on by the taxpayer in a taxing country for a taxa- 
’n year means the total of all amounts each of which 


(a) became receivable in the year by the government of the 

“country because of an obligation (other than a commercial obli- 

- gation) of the taxpayer, in respect of the business, to the govern- 
ment or an agent or instrumentality of the government, 


(b) is computed by reference to the amount by which 


(i) the amount or value of petroleum, natural gas or related 
hydrocarbons produced or extracted by the taxpayer in the 
course of carrying on the business in the year 


exceeds 
(ii) an allowance or other deduction that 


(A) is deductible, under the agreement or law that creates 
the obligation described in paragraph (a), in computing 
the amount receivable by the government of the country, 
and 


(B) is intended to take into account the taxpayer’s operat- 
ing and capital costs of that production or extraction, and 
can reasonably be considered to have that effect, 


; 


Cc) would not, if this Act were read without reference to subsec- 
ion (5S), be an income or profits tax, and 


-d) is not identified as a royalty under the agreement that creates 
vhe obligation or under any law of the country; 


ted Provisions: 12(1)(0.1) — Production tax amount included in income. 


S. 126(7) rel 


History: The definition “production tax amount” added to subsec. 126(7) by 2001, c. 


17, subsec. 117(19), applicable to taxation years of a taxpayer that begin after the ear- 
lier of 


(a) December 31, 1999: and 


(b) where, for the purposes of this subsec., a date is designated in writing by the 
taxpayer and the designation is filed with the Minister of National Revenue on or 


before the taxpayer’s filing-due date for the taxpayer’s taxation year that includes 
June 14, 2001, the later of 


(1) the date so designated, and 
(ii) December 31, 1994. 
Regulations: 5910 (production sharing rules apply to foreign affiliate system). 


“qualifying incomes” of a taxpayer from sources in a country 
means incomes from sources in the country, determined in accor- 
dance with subsection (9); 
Related Provisions: 126(6)(d) — Foreign tax on interest income earned by Cana- 
dian business. 
History: The definition “qualifying incomes” in subsec. 126(7) amended by 2001, c. 
17, subsec. 117(14), applicable to taxation years of a taxpayer that begin after the ear- 
lier of 

(a) December 31, 1999; and 


(b) where, for the purposes of this subsec., a date is designated in writing by the 
taxpayer and the designation is filed with the Minister of National Revenue on or 
before the taxpayer’s filing-due date for the taxpayer’s taxation year that includes 
June 14, 2001, the later of 


(i) the date so designated, and 
(ii) December 31, 1994. 
The definition formerly read: 


“qualifying incomes” of a taxpayer from sources in a country means incomes 
from sources in the country, determined without reference to 


(a) amy portion of income that was deductible under subparagraph 
110(1)(£)G) in computing the taxpayer’s taxable income, 


(b) for the purpose of subparagraph 126(1)(b)(i), any portion of income in 
respect of which an amount was deducted under section 110.6 by the tax- 
payer, and 


(c) any income from a source in the country if any income of the taxpayer 
from the source would be tax-exempt income; 


The definition “qualifying incomes” added to subsec. 126(7) by 1999, c. 22, 
47(7), applicable to taxation years that begin after February 24, 1998. 


subsec. 


“qualifying losses” of a taxpayer from sources in a country means 
losses from sources in the country, determined in accordance with 
subsection (9); 


History: The definition “qualifying losses” in subsec. 126(7) amended by 2001, c. 17, 
subsec. 117(14), applicable to taxation years of a taxpayer that begin after the earlier of 


(a) December 31, 1999; and 
(b) where, for the purposes of this subsec., a date is designated in writing by the 
taxpayer and the designation is filed with the Minister of National Revenue on or 


before the taxpayer’s filing-due date for the taxpayer’s taxation year that includes 
June 14, 2001, the later of 


(i) the date so designated, and 
(ii) December 31, 1994. 
The definition formerly read: 


“qualifying losses” of a taxpayer from sources in a country means losses from 
sources in the country, determined without reference to 
(a) any portion of income that was deductible under subparagraph 
110(1)(f)(i) in computing the taxpayer’s taxable income, 
(b) for the purpose of subparagraph 126(1)(b)(i), any portion of income in 
respect of which an amount was. deducted by the taxpayer under section 
110.6, and 


(c) any loss from a source in the country if any income of the taxpayer from 
the source would be tax-exempt income; 


The definition “qualifying losses” added to subsec. 126(7) by 1999, c. 22, subsec. 


47(7), applicable to taxation years that begin after February 24, 1998. 


“related transactions”, in respect of a taxpayer’s ownership of a 
property for a period, means transactions entered into by the tax- 
payer as part of the arrangement under which the property was 
owned; 


History: The definition “related transactions” added to subsec. 126(7) by 1999, c. 22, 
subsec. 47(7), applicable to 1998 er seg. 


S. 126(7) tax Income Tax Act, Part I, Division E 


“tax for the year otherwise payable under this Part’ by a tax- 
payer means. 
(a) in paragraph (1)(b) and subsection (3), the amount deter- 
mined by the formula 


A-'B 
where 


A is the amount that would be the tax payable under this Part 
for the year by the taxpayer if that tax were determined with- 
out reference to section 120.3 and before making any deduc- 
tion under any of sections 121, 122.3, 125 to 127.41 and, if 
the taxpayer is a Canadian-controlled_ private corporation 

throughout the year, section 123.4, and 


B is the amounts deemed by subsections 120(2) and (2.2) to 
have been paid on account of tax payable under this. Part: by 
the taxpayer, 


(b) in subparagraph (2)(c)(i) and paragraph (2.2)(b), the amount 
that would be the tax payable under this Part for the year by the 
taxpayer if that tax were determined without reference to sec- 
tions 120.3 and 123.3 and before making any deduction under 
any of sections 121 and 122.3, subsection 123.4(3), and sections 
124 to 127.41, and 


(c) in subsection (2.1), the amount that would be the tax payable 
under this Part for the year by the taxpayer if that tax were deter- 
mined without reference to subsection 120(1) and sections 120.3 
and 123.3 and before making any deduction under any of sec- 
tions 121 and 122.3, subsection 123.4(3) and sections 124 to 
127.41; 


Related Provisions: 257 — Formula cannot calculate to less than zero. See also at 
end of s. 126. 


History: The definition “tax for the year otherwise payable under this Part” in subsec. 
126(7) amended by 2001, c. 17, subsec. 117(15), applicable to 2001 et seq: The defini- 
tion formerly read: 


“tax for the year otherwise payable under this Part” means 


(a) in paragraph (1)(b) and subsection (3), the amount determined by the 
formula 


A-B 
where 


A is the amount that would be the tax payable under this Part for the year 
if that tax were determined without reference to section 120.3 and 
before making any deduction under any of sections 121, 122.3 and 125 
to 127.41, and 


Bis the amounts deemed by subsections 120(2) and (2.2) to have been 
paid on account of tax payable under this Part, 


(b) in subparagraph (2)(c)(i) and paragraph (2.2)(b), the tax for the year pay- 
able under this Part (determined without reference to sections 120.3 and 
123.3 and before making any deduction under any of sections 121, 122.3 and 
124 to 127.41), and 


(c) in subsection (2.1), the tax for the year payable under this Part (deter- 
mined without reference to subsection 120(1) and sections 120.3 and 123.3 
and before making any deduction under any of sections 121, 122.3 and 124 
to 127.41); 


The descriptions of A and B in para. (a), and paras. (b) and (c) of the definition “tax for 
the year otherwise payable under this Part” in subsec. 126(7) amended by 2000, c. 19, 
subsecs. 35(4)-(6), the description of A and paras. (b) and (c) applicable to 1998 et seq. 
and the description of B applicable to 1999 et seg. The descriptions and the paras. 
formerly read: 
A. is the amount that would be the tax payable under this Part for the year if 
that tax were determined without reference to sections 120.1 and 120.3 and 
before making any deduction under any of sections 121, 122.3, 125 to 127 
and 127.2 to 127.41, and 


Bis the amount, if any, deemed by subsection 120(2) to have been paid on 
account of tax payable under this Part, 


(b) in subparagraph (2)(c)(i) and paragraph (2.2)(b), the tax for the year payable 
under this Part (determined without reference to sections 120.1, 120.3 and 123.3 
and before making any deduction under any of sections 121, 122.3, 124 to 127 
and 127.2 to 127.41), and 


(c) in subsection (2.1), the tax for the year payable under this Part (determined 
without reference to subsection 120(1) and sections 120.1, 120.3 and 123.3 and 
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The description of A in para. (a), and paras. (b), (c) of “tax for the year..: 
126(7) amended by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 103(4), (5), to add, | 
each, reference to s. 120.3 and “as it read in its application to taxation years beginnir) 
before December 22, 1989’, applicable to 1990 et seq. 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


interpretation Bulletins: IT-270R3: Foreign tax credit. 


“tax-exempt income” means income of a taxpayer from a source if 
a country in respect of which l 


| 


before making any deduction under any of sections 121, 122.3,.124 to 127-andy) 
127.2 to 127.41); gi 


Paras. (b) and (c) of the definition “tax for the year otherwise payable under this Part” | 
in subsec. 126(7) amended by 1996, c. 21, s. 29, applicable to taxation years that end | 
after June 1995. Paras. (b) and (c) formerly read: | 


(b) in subparagraph (2)(c)(i) and paragraph (2.2)(b), the tax for the year payable, 
under this Part (determined without reference to sections 120.1 and 120.3 and ~ 
before making any deduction under any of sections 121, 122.3, 124 to 127 and 
127.2 to 127.41), and i 


(c) in subsection (2.1), the tax for the year payable under this Part (determined 
without reference to subsection 120(1) and sections 120.1 and 120.3 and before 
making any deduction under any of sections 121, 122.3, 124 to 127 and 127.2 to | 
127.41); | 


The definition “tax for the year otherwise payable under this Part” in subsec. 126(7) 
amended by 1995, c. 3, subsec. 36(1), applicable to taxation years that end after Febru- 
ary 22, 1994. The definition formerly read: va) 


“tax for the year otherwise payable under this Part” means 


(a) in paragraph (1)(b) and subsection (3), the amount determined by the © 
formula 


A-B 
where 


A. is the amount that would be the tax payable under this Part for the year 
if that tax were determined without reference to sections 120.1 and 
120.3 of this Act and paragraph 123(1)(b) of the Income Tax Act, chap- | 
ter 148 of the Revised Statutes of Canada, 1952, as it read in its applica- 
tion to taxation years beginning before December 22, 1989, and before 
making any deduction under any of sections 121, 122.3, 125 to 127 and | 
127.2 to 127.4, and 


Bis the amount, if any, deemed by subsection 120(2) to been paid on ac- » 
count of tax payable under this Part for the year, 
(b) in subparagraph (2)(c)(i) and paragraph (2.2)(b), the tax for the year pay- 
able under this Part (determined without reference to sections 120.1 and 
120.3 of this Act and paragraph 123(1)(b) of the Income Tax Act, chapter | 
148 of the Revised Statutes of Canada, 1952, as it read in its application to 
taxation years beginning before December 22, 1989, and before making any | 
deduction under any of sections 121, 122.3, 124 to 127 and 127.2 to 127.4), | 
and 


(c) in subsection (2.1), the tax for the year payable under this Part (deter- 
mined without reference to subsection 120(1) and sections 120.1 and 120.3 
of this Act and paragraph 123(1)(b) of the Income Tax Act, chapter 148 of | 
the Revised Statutes of Canada, 1952, as it read in its application to taxation 
years beginning before December 22, 1989, and before making any deduc- | 
tion under any of sections 121, 122.3, 124 to 127 and 127.2 to 127.4); 


? 


vin subse. 


} 
ted 


(a) the taxpayer is, because of a tax treaty with that country, el 
titled to an exemption from all income or profits taxes, impose, 
in that country, to which the treaty applies, and | 


(b) no income or profits tax to which the treaty does not apply 
imposed in any country other than Canada; / 


Related Provisions: 126(1.1)(f) — Application of definition to authorized forei 
bank. 


History: The definition “tax-exempt income” added to subsec. 126(7) by 1999, c. : 
subsec. 47(7), applicable to taxation years that begin after February 24, 1998. 


Interpretation Bulletins: IT-395R2: Foreign tax credit — foreign-source capi 
gains and losses. 


“taxing country” means a country (other than Canada) the gover 
ment of which regularly imposes, in respect of income from bu 
nesses carried on in the country, a levy or charge of general applic 
tion that would, if this Act were read without reference 
subsection (5), be an income or profits tax. 


History: The definition “taxing country” added to subsec. 126(7) by 2001, ¢. 17, | 
sec. 117(19), applicable to taxation years of a taxpayer that begin after the earlier | 


| 


(a) December 31, 1999; and | 


(b) where, for the purposes of this subsec., a date is designated in writing by 
taxpayer and the designation is filed with the Minister of National Revenue: 0! | 


i 


a 
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before the taxpayer's filing-due date for the laxpayer’s taxation year that includes 
June 14, 2001, the later of 


(i) the date so designated, and 
(ii) December 31, 1994; 


“unused foreign tax credit” of a taxpayer in respect of a country 
for a taxation year means the amount, if any, by which 


(a) the business-income tax paid by the taxpayer for the year in 
respect of businesses carried on by the taxpayer in that country 


exceeds 


(b) the amount, if any, deductible under subsection (2) in respect 
of that country in computing the taxpayer’s tax payable under 
this Part for the year. 


Related Provisions: 152(6)(f.1) — Minister required to reassess past year to allow 
unused foreign tax credit; 257 — Formula cannot calculate to less than zero. See also at 
end of s. 126. 


History: The definition “unused foreign tax credit” in subsec. 126(7) amended by 
2001, c. 17, subsec. 117(15), applicable to 2001 et seq. The definition formerly read: 


“unused foreign tax credit” of a taxpayer in respect of a country for a taxation — 
year means the amount determined by the formula 


A-(B+C) 
where 


Ais the business-income tax paid by the taxpayer for the year in. respect: of 
businesses carried on by the taxpayer in that country, 


B is the amount, if any, deductible under subsection (2) in respect of that coun- 
try in computing the taxpayer’s tax payable under this Part for the year, and 


C is that portion of business income tax paid by the taxpayer for the year in 
respect of businesses carried on by the taxpayer in that country that may 
reasonably be considered to have been deducted in computing the taxpayer’s 
tax payable under Part I.1 for the year. 


nterpretation Bulletins: IT-488R2: Winding-up of 90%-owned taxable Canadian 
orporations (archived); IT-520: Unused foreign tax credits — carryforward and car- 
yback. See also at end of s. 126. 


8) [Repealed] 


listory: Subsec. 126(8) repealed by 2001, c, 17, subsec. 117(20), applicable after 
ine 27, 1999. Subsec. (8) formerly read: 


(8) Deemed separate source — For the purpose of this section, if any income 
from a source in a particular country would be tax-exempt income but for the 
fact that a portion of the income is subject to an income or profits tax imposed by 
the government of a country other than Canada or of a state, province. or other 
political subdivision of such a country, the portion is deemed to be income from 
| 4 separate source in the particular country. 


ibsec. 126(8) added by 1999, c. 22, subsec. 47(8), applicable to taxation years that 
gin after February 24, 1998. 


') Computation of qualifying incomes and losses — The 
lalifying incomes and qualifying losses for a taxation year of a 
Xpayer from sources in a country shall be determined 


' (a) without reference to 


(1) any portion of income that was deductible under subpara- 
graph 110(1)(f)(i) in computing the taxpayer’s taxable 
income, 


_ (ii) for the purpose of subparagraph 126(1)(b)(i), any portion 
of income in respect of which an amount was deducted under 
section 110.6 in computing the taxpayer’s income, or 


(iii) any income or loss from a source in the country if any 
income of the taxpayer from the source would be tax-exempt 
income; and 


(b) as if the total of all amounts each of which is that portion of 
an amount deducted under subsection 66(4), 66.21(4), 66.7(2) or 

66.7(2.3) in computing those qualifying incomes and qualifying 
losses for the year that applies to those sources were the greater 
of 


(1) the total of all amounts each of which is that portion of an 
amount deducted under subsection 66(4), 66.21(4), 66.7(2) 
or 66.7(2.3) in computing the taxpayer’s income for the year 
that applies to those sources, and 


S. 126(9) 


(ii) the total of 


(A) the portion of the maximum amount that would be 
deductible under subsection 66(4) in computing the tax- 
payer’s income for the year that applies to those sources if 
the amount determined under subparagrap 66(4)(b)(ii) 
for the taxpayer in respect of the year were equal to the 
amount, if any; by which the total of 


(1) the taxpayer’s foreign resource income (within the 
meaning assigned by subsection 66.21(1)) for the year 
in respect of the country, determined as if the taxpayer 
had claimed the maximum amounts deductible for the 
year under subsections 66.7(2) and (279), ang 


(II) all amounts each of which would have been an 
amount included in computing the taxpayer’s income 
for the year under subsection 59(1) in respect of a dis- 
position of a foreign resource property in respect of 
the country, determined as if each amount determined 
under subparagraph 59(1)(b)(ii) were nil, 


exceeds 


(III) the total of all amounts each of which is a portion 
of an amount (other than a portion that results in a re- 
duction of the amount otherwise determined under 
subclause (I)) that applies to those sources and that 
would be deducted under subsection 66.7(2) in com- 
puting the taxpayer’s income for the year if the maxi- 
mum amounts deductible for the year under that sub- 
section were deducted, 


(B) the maximum amount that would be deductible under 
subsection 66.21(4) in respect of those sources in comput- 
ing the taxpayer’s income for the year if 


(I) the amount deducted under subsection 66(4) in re- 
spect of those sources in computing the taxpayer’s in- 
come for the year were the amount determined under 
clause (A), 


(II) the amounts deducted under subsections 66.7(2) 
and (2.3) in respect of those sources in computing the 
taxpayer’s income for the year were the maximum 
amounts deductible under those subsections, 


(IID) for the purposes of the definition “cumulative for- 
eign resource expense” in subsection 66.21(1), the to- 
tal of the amounts designated under subparagraph 
59(1)(b)(ii) for the year in respect of dispositions by 
the taxpayer of foreign resource properties in respect 
of the country in the year were the maximum total that 
could be so designated without any reduction in the 
maximum amount that would be determined under 
clause.(A) in respect of the taxpayer for the year in 
respect of the country if no assumption had been made 
under subclause (A)(II) in respect of designations 
made under subparagraph 59(1)(b) (ii), and 


(IV) the amount determined 
66.21(4)(b) were nil, and 


(C) the total of all amounts each of which is the maxi- 
mum amount, applicable to one of those sources, that is 
deductible under subsection 66.7(2) or (2.3) in computing 
the taxpayer’s income for the year. 


under paragraph 


Related Provisions: 248(1)“foreign resource property” — Meaning of foreign re- 
source property in respect of a country. 
History: Subsec. 126(9), added by 2001, c. 17, subsec, 117(21), applicable to taxation 
years of a taxpayer that begin after the earlier of 
(a) December 31, 1999; and 
(b) where, for the purposes of this subsec., a date is designated in writing by the 
taxpayer and the designation is filed with the Minister of National Revenue on or 
before the taxpayer’s filing-due date for the taxpayer’s taxation year that includes 
June 14, 2001, the later of 
(1) the date so designated, and 


(it) December 31, 1994, 
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Related Provisions [s. 126]: 4(3) — Whether deductions are applicable to a partic- 
ular source: 60(0)(iii) — Deduction for legal expenses in appealing assessment of for- 
eign tax; 80.1(2) — Election re interest for expropriation assets required; 872.11) — 
Vertical amalgamations; 104(22)-(22.4) — Trusts — allocation of foreign-source in- 
come to beneficiaries; 127.54(2) — Minimum tax — foreign tax credit; 258(3) — Cer- 
tain dividends on preferred shares deemed to be interest; 258(5) — Deemed interest on 
certain shares: Canada-U.S. Tax Treaty:Art. XXIV — Elimination of double taxation. 


Selected Cases [s. 126]: Meyer v. R.; [2004] 2 C.T.C. 2934 (TCC) (Payment of tax 
in excess of legal liability not available for credit); Taylor v. Canada, [1991] 1 C.T.C. 
304 (FCA) (No carryforward of “non-capital loss of other years” incurred during non- 
residency). 


Definitions [s. 126]: “amount”, “authorized foreign bank”, “business” — 248(1); 
“business-income tax” — 126(7); “Canada” — 255, Interpretation Act 35(1); “Cana- 
dian banking business” — 248(1); “capital property” — 54, 248(1); “commercial obli- 


gation” — 126(7); “common-law partner” — 248(1); “corporation” — 248(1), Inter- 
pretation Act 35(1); “distribution year’ — 126(2.22); “disposition”, “dividend” — 
248(1); “economic profit” — 126(7); “emigration year” — 126(2.21); “employ- 


ment” — 248(1); “foreign affiliate’ — 95(1), 248(1); “foreign investment entity” — 
94.1(1), 94.1(2)(q); “foreign oil and gas business” — 126(7); “foreign resource pro- 
perty” — 66(15), 248(1); “foreign resource property in respect of” — 248(1); “foreign 


tax” — 126(4.2); “government of a country” — 126(6)(a); “immovable” — Quebec 
Civil Code art. 900-907; “income or profits tax” — 126(4), (5); “individual” — 248(1); 
“non-business-income tax” — 126(7); “non-resident” — 126(1.1)(a), 248(1); “office”, 


“oil or gas well” — 248(1); “participating interest” — 94.1(1), 94.1(2)(s); “person”, 
“prescribed” — 248(1); “production tax amount” — 126(7); “property” — 248(1); 
“province” — Interpretation Act 35(1); “qualifying incomes”, “qualifying losses” — 
126(7), (9); “related transactions” — 126(7); “resident”, “resident in Canada” — 
126(1.1)(a), 250; “share” — 248(1); “source” — 126(6)(c); “tax for the year otherwise 
payable” — 126(7); “tax-exempt income” — 126(7); “tax payable” — 248(2); “tax 
treaty”, “taxable Canadian property” — 248(1); “taxable capital gain” — 38(a), 248(1); 
“taxable income” — 2(2), 248(1); “taxable income earned in Canada” — 248(1); “taxa- 
tion year” — 249; “taxing country” — 126(7); “taxpayer” — 248(1); “time of disposi- 
tion” — 128.1(4)(b); “trust” — 104(1), 248(1), (3); “unused foreign tax credit” — 
126(7). 


1.T. Application Rules [s. 126]: 40(1), (2). 


Interpretation Bulletins [s. 126]: IT-201R2: Foreign tax credit — trust and benefi- 
ciaries: IT-273R2: Government assistance — general comments; IT-497R4: Overseas 
employment tax credit. 


Forms: 12209: Federal foreign tax credits. 


126.1 (1) [1993 UI premium tax credit] Definitions — In this 
section, 


“employer” at any time means any person or partnership (other 
than a person who at that time is exempt because of any of 
paragraphs 149(1)(a) to (d), (h.1), (0) to (0.2), (0.4) to (s) and (u) to 
(y) from tax under this Part on all or part of the person’s taxable 
income) that has a qualifying employee in 1992 or 1993; 


“qualifying employee” of an employer means, 


(a) where the employer is not exempt because of subsection 
149(1) from tax under this Part on all or part of the employer's 
taxable income, 


(i) any employee of the employer, other than any employee 
whose remuneration is not deductible in computing income 
from a business or property, and 


(ii) any person in respect of whom the employer is deemed 
under any regulation under the Unemployment Insurance Act 
to be an employer for the purpose of determining an em- 
ployer’s UI premium, and 


(b) in any other case, any employee of the employer, 


“qualifying employer premium” for a period of an employer 
means that portion of the employer’s UI premium that can reasona- 
bly be attributed to the remuneration paid in the period to qualifying 
employees of the employer; 


“remittance date” for 1993 of an employer means the day pre- 
scribed under the Unemployment Insurance Act on or before which 
the employer is required to remit a UI premium in respect of remu- 
neration paid in 1993; 


Part I, Division E 


“UI premium” of an employer means a premium under subsection 
51(2) of the Unemployment Insurance Act payable, 


(a) where the employer is a partnership, by the members of the 
partnership in respect of remuneration paid by the partnership to — 
employees of the partnership, and 


(b) in any other case, by the employer. 


“1992 cumulative premium base” of an employer on any particu- 
lar day means the total of all qualifying employer premiums of the | 
employer for the period beginning on January 1, 1992 and ending — 
on the day that is 365 days earlier than the particular day that be- | 
came payable on or before the last day of that period; 


“1992 premium base” of an employer means the total of all quali- 
fying employer premiums for 1992 of the employer; 


“1993 cumulative premium base” of an employer on any particu- 
lar day means the total of all qualifying employer premiums of the 
employer for the period beginning on January 1, 1993 and ending. 
on the particular day that became payable on or before the last day 
of that period; 


1993 premium base” of an employer means the total of all quali- 
fying employer premiums for 1993 of the employer; 


(2) Associated employers — For the purposes of this section, 


(a) employers that are corporations that are associated with each 
other at any time shall be deemed to be employers that are asso- 
ciated with each other at that time; and | 


(b) where 2 employers 


(i) would, but for this paragraph, not be associated with each 
other at any time, and 


(ii) are associated, or are deemed by this subsection to be as- 
sociated, with another corporation at that time, 


they shall be deemed to be associated with each other at that. 
time. 


(3) Idem — In determining for the purpose of this section whether 
2 or more employers are associated with each other at any time, and 
in determining whether an employer is at any time a specified em- 
ployer in relation to another employer, 


(a) where an employer at any time is an individual, the employer 
shall be deemed at that time to be a corporation all the issued 
shares of the capital stock of which, having full voting rights 
under all circumstances, are owned by the individual; and | 


(b) where an employer at any time is a partnership, | 


(i) the employer shall be deemed at that time to be a corpora- 
tion having one class of issued shares, which shares have full 
voting rights under all circumstances, and | 


(ii) each member of the partnership shall be deemed to owr 
at that time the greatest proportion of the number of issuec 
shares of the capital stock of the corporation that 


(A) the member’s share of the income or loss of the part. 
nership from any source for the fiscal period of the part! 
nership that includes that time 


is of 
(B) the income or loss of the partnership from that sourct 
for that period , 


and for the purpose of this paragraph, where the income ant 
loss of the partnership from any source for that period are nil 
that proportion shall be computed as if the partnership hav 
income from that source for that period in the amount 0) 
$1,000,000. 


(4) Business carried on by another employer — Where e 
any time before 1994 an employer (referred to in this subsectio | 
and subsection (5) as the “‘successor’’) carries on, as a separate bus). 
ness or as part of another business, a business or part of a busines, 
that was carried on at any earlier time after 1991 by a specific 
employer in relation to the successor (which business or part of 


| 


918 


Subdivision ¢ — Computation of Tax: All Taxpayers 


business is referred to in this subsection as the “specified busi- 
ness”), in determining 


(a) the UI premium tax credit of the specified employer and the 
successor, and 


(b) each amount that is or would, but for subsection (13), be 
deemed by subsection (12) to be paid to the specified employer 
or the successor at any time after the successor began to carry on 
the specified business, 


hat portion of the qualifying employer premiums for any period of 
he specified employer that can reasonably be considered to relate 
0 the specified business shall be deemed not to be qualifying em- 
)loyer premiums for the period of the specified employer and to be 
jualifying employer premiums for the period of the successor. 


5) Definition of “specified employer” — For the purposes of 
ubsection (4), “specified employer” at any time in relation to a suc- 
‘€ssor means any particular employer with whom the successor at 
Aat time is not or would not be dealing at arm’s length if, 


(a) where the particular employer ceased to exist before that 
time, the particular employer were in existence at that time, and 


(b) the particular employer were controlled at that time by each 
person or group of persons who at any time in 1992 or 1993 


~ controlled the particular employer, 


xcept that a particular employer is not a specified employer in rela- 
On to a successor where the successor is, for the purposes of this 
ction, deemed by paragraph 87(2)(mm) or 88(1)(e.2) to be a con- 
nuation of, and the same corporation as, the particular employer. 


)) Ul premium tax credit — Where an employer (other than a 
utnership) files with the Minister a prescribed form containing 
vescribed information, an overpayment on account of the em. 
-oyer’s liability under this Part for the employer’s last taxation 
»ar beginning before 1994 equal to the employer’s UI premium tax 
edit shall be deemed to have arisen on the later of March 1, 1994 
id the day on which the form is so filed. 

slated Provisions: 87(2)(mm) — Amalgamations — continuing corporation; 
6.111) — UI premium tax credit — associated employers; 152(1.2) — Provisions 


plicable to determination of overpayment; 152(3.4), (3.5) — Determination of credit 
Minister; 164(1.6) — Refund of credit by Minister. 


)) Idem — Where a member of a partnership, acting on behalf of 
| of the members of the partnership, files with the Minister a pre- 
tibed form containing prescribed information, an overpayment on 
count of each taxpayer’s liability under this Part for the tax- 
yer’s last taxation year beginning before 1994 equal to that por- 
on of the partnership’s UI premium tax credit that can reasonably 
“considered to be the taxpayer’s share thereof shall be deemed to 
ve arisen on the later of March 1, 1994 and the day on which the 
™ is so filed. 


Mated Provisions: 152(3.4), (3.5) — Determination of credit by Minister; 
(1.6) — Refund of credit by Minister. 


Definition of “UI premium tax credit” — For the purposes 
(this section, an employer’s “UI premium tax credit” is the lesser 
(a) the amount, if any, by which $30,000 exceeds the amount, if 


any, by which the employer’s 1992 premium base exceeds 
$30,000, and 


-(b) the amount, if any, by which the employer’s 1993 premium 
base exceeds the employer’s 1992 premium base, 


tess the employer is associated at the end of 1993 with any other 
‘ ployer, in which case, subject to subsection (11), the employer’s 
premium tax credit is nil. 


' Allocation by associated employers — An employer that 
' member of a group of employers that are associated with each 
"I at the end of 1993 (referred to in this subsection and in sub- 
ons (10) and (11) as “associated employers”) may file with the 
‘lister an agreement in prescribed form on behalf of the associ- 
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ated employers allocating among them an amount not exceeding the 
lesser of 


(a) the amount, if any, by which $30,000 exceeds the amount, if 
any, by which the total of the 1992 premium bases of all of the 
associated employers exceeds $30,000, and 


(b) the amount, if any, by which 


(i) the total of the 1993 premium bases of all of the associ- 
ated employers 


exceeds 


(ii) the total of the 1992 premium bases of all of the associ- 
ated employers. 


(10) Allocation by the Minister — The Minister may request 
any of the associated employers to file with the Minister an agree- 
ment referred to in subsection (9) and, where the employer does not 
file the agreement within 30 days after receiving the request, the 
Minister may allocate among them an amount not exceeding the 
lesser of the amounts determined under paragraphs (9)(a) and (b). 


(11) Ul premium tax credit — associated employers — For 
the purposes of this section, the least amount allocated to an associ- 
ated employer under an agreement described in subsection (9) or 
the amount allocated to the employer by the Minister under subsec- 
tion (10), as the case may be, is the UI premium tax credit of the 
employer. 


(12) Prepayment of UI premium tax credit — Where before 
March 1994 an employer or, where the employer is a partnership, 
any member of the partnership acting on behalf of all of the mem- 
bers of the partnership, files with the Minister a prescribed form 
containing prescribed information, the Minister shall, subject to 
subsection (13), be deemed to have paid to the employer on account 
of the overpayment determined under subsection (6) in respect of 
the employer, and the employer shall be deemed, for the purpose of 
paragraph 12(1)(x), to have received and, for the purposes of the 
Unemployment Insurance Act and regulations made under it, to 
have remitted to the Receiver General on account of the employer’s 
UI premium, on each remittance date for 1993, an amount that is 
equal, to, 


(a) where the employer was not associated with any other em- 
ployer on the remittance date, the lesser of 
(i) the amount, if any, by which the lesser of 


(A) the amount, if any, by which $30,000 exceeds the 
amount, if any, by which the 1992 premium base of the 
employer exceeds $30,000, and 


(B) the amount, if any, by which 
(I) the 1993 cumulative premium base of the employer 
on the remittance date 

exceeds 


(II) the 1992 cumulative premium base of the em- 
ployer on the remittance date 


exceeds the total of all amounts deemed or that would, but 
for subsection (13), be deemed by this subsection to have 
been paid to the employer before the remittance date, and 


(ii) the amount determined by the formula 


A-(B+C) 
where 


A is the total of all UI premiums of the employer payable on 
or before the remittance date that can reasonably be at- 
tributed to remuneration paid in the period beginning on 
January 1, 1993 and ending on the remittance date, 


B is the total of all amounts (determined without reference 
to this subsection) remitted by the employer to the Re- 
ceiver General on or before the remittance date on ac- 
count of the UI premiums referred to in the description of 
A, and 
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C is the total of all amounts deemed or that would, but for 
subsection (13), be deemed by this subsection to have 
been paid to the employer before the remittance date; and 


(b) where the employer (in this paragraph referred to as the “‘par- 
ticular employer”) was associated on the remittance date with 
any other employer (in this paragraph referred to as an “‘associ- 
ated employer’), the lesser of 


(i) the amount that would be determined under paragraph (a) 
in respect of the particular employer on the remittance date if 
the particular employer were not associated on the remittance 
date with any other employer, and 


(ii) the amount, if any, by which the lesser of 


(A) the amount, if any, by which $30,000 exceeds the 
amount, if any, by which the total of the 1992 premium 
bases of the particular employer and all associated em- 
ployers exceeds $30,000, and 


(B) the amount, if any, by which 


(I) the total of all amounts each of which is the 1993 
cumulative premium base of the particular employer 
or an associated employer on the remittance date 


exceeds 


(II) the total of all amounts each of which is the 1992 
cumulative premium base of the particular employer 
or an associated employer on the remittance date 


exceeds the total of 


(C) all amounts each of which is an amount deemed or 
that would, but for subsection (13), be deemed by this 
subsection to have been paid to the particular employer or 
an associated employer before the remittance date, and 


(D) all amounts each of which is an amount that would be 
determined under subparagraph (a)(ii) in respect of an as- 
sociated employer on the remittance date if the associated 
employer were not associated on that date with any other 
employer. 
Related Provisions: 126.1(13) — Amount deemed paid to a partnership; 126.1(14), 
(15) —- Excess prepayments; 257 — Formula cannot calculate to less than zero. 


(13) Idem — Where an amount would, but for this subsection, be 
deemed by subsection (12) to be paid at any time to a partnership, 
that portion of the amount that can reasonably be considered to be a 
taxpayer’s share of it shall be deemed not to have been paid to the 
partnership and to have been paid at that time by the Minister to the 
taxpayer on account of the overpayment determined under subsec- 
tion (7) in respect of the taxpayer. 


(14) Excess prepayment — Where the total of all amounts paid 
under subsection (12) to a taxpayer exceeds the taxpayer’s UI pre- 
mium tax credit, the excess shall be deemed to have been refunded 
to the taxpayer, on the taxpayer’s last remittance date for 1993, on 
account of the taxpayer’s liability under this Part for the taxpayer’s 
last taxation year beginning before 1994. 


(15) Idem — Where the total of all amounts paid under subsection 
(13) to a taxpayer in respect of a partnership exceeds that portion of 
the partnership’s UI premium tax credit that can reasonably be con- 
sidered to be the taxpayer’s share of it, the excess shall be deemed 
to have been refunded to the taxpayer, on the partnership’s last re- 
mittance date for 1993, on account of the taxpayer’s liability under 
this Part for the taxpayer’s last taxation year beginning before 1994. 


Proposed Repeal — 126.1 _ 


Application: The July 18, 2005 draft legislation (Part 2 — technical), s. 121, will re- 
peal s. 126.1, applicable in respect of forms filed after March 20, 2003. 


> 


Technical Notes: ‘Section 126.1 provides certain employ : with a refundable tax 
credit to offset the increase in the employer’s portion of 1993 unemployment insurance 
nas = =rrti‘_ _ a 


This section h 


Income Tax Act, Part I, Division E 


s lapsed, and is repealed in respect of forms filed after March 20, 2003. 


{ 


History [s. 126.1]: S. 126.1 enacted by 1994, c. 8, s.14, applicable after 1992. | 


Definitions [s. 126.1]: “1992 cumulative premium base”, “1992 premium base”, | 
“1993 cumulative premium base”, “1993 premium base” — 126.1(1); “arm’s | 
length” — 251, “associated” — 126.1(2), (3), 256; “business” — 248(1); “class= 
248(6); “corporation” — 248(1), Interpretation Act 35(1); “employee” —- 248(1); “em- | 
ployer’ — 126.1(1); “fiscal period” — 249.1; “individual”, “Minister” — 248(1); “pre- | 
scribed”, “property” — 248(1); “qualifying employee” — 126.1(1); “qualifying em: 
ployer’ — 126.1(1), (4); “remittance date” — 126.1(1); “share” — 248(1); “specified | 
employer” — 126.1(5); “successor” — 126.1(4); “taxation year” — 249; “UI pre-. 
mium” — 126.1(1); “UI premium tax credit” — 126.1(8), (11). 4 


127. [Investment tax credit, logging credit and political: 
credit] — (1) Logging tax deduction [credit] — There may be. 
deducted from the tax otherwise payable by a taxpayer under this’ 


Part for a taxation year an amount equal to the lesser of 


(a) 75 of any logging tax paid by the taxpayer to the government. 
of a province in respect of income for the year from logging 
operations in the province, and se | 


(b) 673% of the taxpayer’s income for the year from logging op- 
erations in the province referred to in paragraph (a), 


except that in no case shall the total of amounts in respect of all 
provinces that would otherwise be deductible under this subsection 
from the tax otherwise payable under this Part for the year by the 
taxpayer exceed 67/3% of the amount that would be the taxpayer’s 
taxable income for the year or taxable income earned in Canada for 
the year, as the case may be, if this Part were read without reference 
to paragraphs 60(b), (c) to (c.2), (i) and (v) and sections 62, 63 anc 
64. 


Related Provisions: 117(1) — “Tax otherwise payable”. 
History: That portion of subsec. 127(1) following para. (b) amended by 1994, c. 7 
Sch. VII (1993, c. 24), subsec. 68(1), applicable to 1991 et seq. That portion formerl 
read: 1 
except that in no case shall the total of amounts in respect of all provinces that 
would otherwise be deductible under this section from the tax otherwise payable 
by the taxpayer under this Part for the year exceed 67/3% of the taxpayer’s taxa- 
ble income for the year or taxable income earned in Canada for the year, as the | 
case may be. 
Selected Cases [subsec. 127(1)]: R. vy. British Columbia Forest Products Ltd) 
[1986] 1 C.T.C. 1 (FCA); leave to appeal to SCC refused (Feb. 28, 1986), Doc. 1967, 
[unreported] (Investment tax credit must be deducted from capital cost where taxpaye 
received assistance from government as a deduction from tax); MacMillan Bloed: 
(Alberni) Ltd. v. MNR, [1973] C.T.C. 295 (FCTD) (Interest received by taxpayer 0. 
promissory note from subsidiary deducted from income when calculating logging ta 
credit). y 
Interpretation Bulletins: IT-121R3: Election to capitalize cost of borrowed mone | 
(archived). 


Forms: T2 SCH 5: Tax calculation supplementary — corporations. el 
(2) Definitions — In subsection (1), 


“income for the year from logging operations in the province 
has the meaning assigned by regulation; 


Regulations: 700(1), (2) (meaning of “income for the year from logging operations 
a province”). 


“logging tax”’ means a tax imposed by the legislature of a province 
that is declared by regulation to be a tax of general application ¢ 
income from logging operations. 

Regulations: 700(3) (provinces are B.C. and Quebec). 

Selected Cases [subsec. 127(2)]: British Columbia Forest Products Ltd. y. MN. 


[1971] C.T.C. 270 (SCC) (Computation of income “from all sources” to. be determin | 
under provisions of the Act less allowable deductions). 


(3) Monetary contributions — Canada Elections Act- 
There may be deducted from the tax otherwise payable by 4 fa 
payer under this Part for a taxation year in respect of the total of « 
amounts each of which is a monetary contribution referred to int 
Canada Elections Act made by the taxpayer in the year to a Teg) 
tered party, a provincial division of a registered party, a registet, 
association or a candidate, as those terms are defined in that Ac. 


‘Proposed Amendment — 127(3) opening word 


(3) Contributions to registered parties and candid 
There may be deducted from the tax otherwise payable by a 
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all amounts each of which is the eligible amount, of a monetary 
contribution referred to in the Canada Elections Act, made by the 
taxpayer in the year to a Tegistered party, a provincial division of a 
registered party, a registered association or a candidate, as those 
terms are defined in that Act, Pi ees oo 
Application: The July 18, 2005 draft legislation (Part 2- 
22(5), will amend the opening words of subsec. 127(3) to read 
)monetary contributions made after December 20, 2002, exce 
butions made before 2004, the expression “to a regi: 
ion of a registered party, a registered association or a ¢: 


registered party or a candidate”. 


ical Notes: Subsection 127(3) provides a tax. credit t 


| respect of the contribu 


fe es 


r a lage in respect of a contribution. 
| (a) when that total does not exceed $400, 75% of that total, 


(b) when that total exceeds $400 and does not exceed $750, 


$300 plus 50% of the amount by which that total exceeds $400, 
and 


(c) when that total exceeds $750, the lesser of 
(i) $650, and 


(il) $475 plus 33'% of the amount by which the total ex- 
ceeds $750, 


payment of each monetary contribution that is included in that 
tal is evidenced by filing with the Minister a receipt, signed by the 
sent authorized under that Act to accept that monetary contribu- 
on, that contains prescribed information. 


slated Provisions: 18(1)(n) —No deduction from income for political contribu- 
as; 120(4) — “Tax otherwise payable under this Part”; 123.2(a) — Corporate surtax 
dlies to total tax before claiming political tax credit; 127(3.1) —Issue of receipts; 
13.2) — Authorization required for receipts from registered associations; 
13.3) — No receipts to be issued while judicial deregistration of party is pending; 
'1(4) — Interpretation; 127(4.1) — Definition of ‘amount contributed”; 127(4.2) — 
‘ocation of amount contributed among partners; 230.1 — Books and records relating 
political contributions; 248(30)-(33) — Eligible amount of monetary contribution; 
3(41) — Donation value deemed nil if taxpayer does not inform donee of circum- 
‘ices requiring reduction. 


story: Subsec. 127(3) amended by 2003, c. 19, s. 73, applicable to monetary contri- 
lions made in taxation years ending after 2003, except that 


_ (a) for monetary contributions made in 2004 taxation years but before the day on 
which the amendment to s. 230.1 comes into force [Jan. 1, 2004], the preamble to 
subsec. 127(3) is to be read by replacing “to a registered party, a registered associ- 
ation, or a candidate” with “to a registered party or a candidate”; 


_ (b) if the day on which the amendment to s. 230.1 comes into force (Jan. 1, 2004] 

occurs during an election period, within the meaning assigned by the Canada Elec- 
| tions Act, the preamble to subsec. 127(3) is to be read, in respect of that election, as 
described in (a) above. 


h transitional rule in para. (a) above is technically meaningless because it does not 
‘+ to the words “‘a provincial division of a registered party”, which were added at the 
-imons committee Stage before the 2003 election financing bill received Third 
ling in the House of Commons. 


tec. 127(3) formerly read: 


3) Contributions to registered parties and candidates [political 
sontribution credit] — There may be deducted from the tax otherwise payable 
»y a taxpayer under this Part for a taxation year in respect of the total of all 
mounts each of which is a monetary contribution made by the taxpayer in the 
(Car to a registered party or to a candidate whose nomination has been confirmed 
f an election of a member or members to serve in the House of Commons of 
, -anada (in this section referred to as “the total”) 


A 


_ (a) 75% of the total, if the total does not exceed $200, 


(6) $150 plus 50% of the amount by which the total exceeds $200, if the 
{ 


payer under this Part for a taxation year in respect of the total of 


"to new subsections 248(31) and G2) re. 


(c) the lesser of 


(i) $325 plus 33'4% of the amount by which the total exceeds $550, and 
(ii) $500, 
if payment of each monetary contribution that is included in the total is proven 
by filing a receipt with the Minister, signed by a registered agent of the regis- 
tered party or by the official agent of the candidate whose nomination has been 
confirmed, as the case may be, that contains prescribed information. 
Subsec. 127(3) amended by 2000, c. 9, s. 560, applicable to 2000 et seq. except that, in 
its application to money contributions made after 1999 and before September 1, 2000 
(the in-force date of 2000, c. 9), the references in 127(3) to “a monetary contribution 
made”, “monetary contribution” and a “candidate whose nomination has been con- 
firmed” shall be read as references to “an amount contributed”, “amount contributed” 
and “an officially nominated candidate”, respectively. Subsec. 127(3) formerly read: 
(3) There may be deducted from the tax otherwise payable by a taxpayer under 
this Part for a taxation year in respect of the total ofall amounts each of which is 
an amount contributed by the taxpayer in the year to a registered party or to an 
officially nominated candidate at an election of a member or members to serve in 
the House of Commons of Canada (in this section referred to as “the total’’), 


(a) 75% of the total if the total does not exceed $100, 


(b) $75 plus 50% of the amount by which the total exceeds $100 if the total 
exceeds $100 and doés not exceed $550, or 
(c) the lesser of 
(i) $300 plus 331% of the amount by which the total exceeds $550 if 
the total exceeds $550, and 
(i1) $500, 
if payment of each amount contributed that is included in the total is proven by 
filing a receipt with the Minister, signed by a registered agent of the registered 


party or by the official agent of the officially nominated candidate, as the case 
may be, that contains prescribed information. 


Regulations: 2000 (prescribed information). 
Information Circulars: 75-2R7: Contributions to a registered party, a registered 
association or to a candidate at a federal election. 


Forms: T2092: Contributions to a registered party or to a registered association — 


information return; T2093: Contributions to a candidate at an election — information 
return. 


(3.1) Issue of receipts — A receipt referred to in subsection’ (3) 
must be issued only in respect of the monetary contribution that it 
provides evidence for and only to the contributor who made it. 
Related Provisions: 238(1) — Offences. 
History: Subsec. 127(3.1) amended by: 2003, c. 19, s. 73, applicable to monetary con- 
tributions made in taxation years ending after 2003. The subsec. formerly read: 
(3.1) A receipt referred to in subsection (3) shall not be issued 
(a) by a registered agent of a registered party, or 
(b) by an official agent of a candidate whose nomination has been confirmed 
otherwise than in respect of a monetary contribution and to the contributor who 
made it. 


Subsec. 127(3.1) amended by 2000, c. 9, s. 560, in force September 1, 2000. The sub- 
sec. formerly read: 


(3.1) A receipt referred to in subsection (3) shall not be issued 
(a) by a registered agent of a registered party, or 
(b) by an official agent of an officially nominated candidate 


otherwise than in respect of an amount contributed and to the contributor of such 
an amount, 


(3.2) Authorization required for receipts from registered 
associations — No agent of a registered association of a regis- 
tered party shall issue a receipt referred to in subsection (3) unless 
the leader of the registered party has, in writing, notified the finan- 
cial agent, as referred to in the Canada Elections Act, of the regis- 
tered association that its agents are authorized to issue those 
receipts. 

Related Provisions: 238(1) — Offences. 


History: Subsec. 127(3.2) amended by 2003, c. 19, s. 73, applicable to monetary con- 
tributions made in taxation years ending after 2003. The subsec. formerly read: 


(3.2) Deposit of amounts contributed — An official agent of a candidate 
whose nomination has been confirmed — other than in an electoral district re- 
ferred to in Schedule 3 to the Canada Elections Act ~ who receives a monetary 
contribution, shall without delay deposit it in an account in the name of the offi- 
cial agent, in his or her capacity as such, in a branch or other office in Canada of 
a Canadian financial institution as defined in section 2 of the Bank Act, or in an 


/ total exceeds $200 and does not exceed $550, or 


921 


i 


authorized foreign bank, as defined in that section, that is not subject to the re- 
strictions and requirements referred to in subsection 524(2) of that Act. 


S. 127(3.2) 


Subsec. 127(3.2) amended by 2000, c. 9, s. 560, in force September 1, 2000. The sub- 
sec. formerly read: 
(3.2) Where an amount contributed has been received by an official agent of an 
officially nominated candidate other than an officially nominated candidate in 
any of the electoral districts referred to in Schedule III to the Canada Elections 
Act, the official agent shall forthwith deposit that amount contributed in an ac- 
count standing to the credit of the official agent in the agent’s capacity as such in 
the records of a branch or other office in Canada of 
(a) a bank; 
(b) a corporation that is licensed or otherwise authorized under the laws of 
Canada or a province to carry on in Canada the business of offering to the 
public its services as trustee; or 


(c) a credit union. 


Information Circulars: 75-2R7: Contributions to a registered party, a registered 
association or to a candidate at a federal election. 


(3.3) Prohibition — issuance of receipts — If the Commis- 
sioner of Canada Elections makes an application under subsection 
§21.1(2) of the Canada Elections Act in respect of a registered 
party, no registered agent of the party — including, for greater cer- 
tainty, a registered agent appointed by a provincial division of the 
party — and no electoral district agent of a registered association of 
the party shall issue a receipt referred to in subsection (3) unless the 
Commissioner withdraws the application or the court makes an or- 
der under subsection 521.1(6) of that Act or dismisses the applica- 
tion. 

History: Subsec. 127(3.3) added by 2004, c. 24, s. 24, effective May 15, 2004, subject 
to 2006, c. 1, s. 26 which reads as follows: 


26. Review — Within two years after the coming into force of this section, the 
committee of the Senate that normally considers electoral matters, and the com- 
mittee of the House of Commons that normally considers electoral matters, shall 
each undertake a comprehensive review of the amendments made by this Act 
and submit a report to its House containing its recommendations concerning 
those amendments. 


(4) [Repealed] 

History: Subsec. 127(4) repealed by 2003, c. 19, s. 73, applicable to monetary contri- 

butions made in taxation years ending after 2003. The subsec. formerly read: 
(4) Definitions — In subsections (3), (3.1), (3.2) and (4.1), the terms “official 
agent”, “registered agent” and “registered party” have the meanings assigned to 
them by subsection 2(1) of the Canada Elections Act and the expression “candi- 
date whose nomination has been confirmed” means a person whom the returning 
officer has. under subsection 71(1) of that Act, confirmed as a candidate in an 
election. 

Subsec. 127(4) amended by 2000, c. 9, s. 560, in force September 1, 2000. The subsec. 

formerly read: 
(4) In subsections (3), (3.1), (3.2) and (4.1), the terms “official agent”, “regis- 
tered agent” and “registered party” have the meanings assigned to them by sec- 
tion 2 of the Canada Elections Act and the term “officially nominated candidate” 
means a person in respect of whom a nomination paper and deposit have been 
filed as referred to in the definition “official nomination” in that section of that 
Act. 


(4.1) Monetary contributions — form and content — For the 
purpose of subsections (3), (3.1) and (4.2), a monetary contribution 
made by a taxpayer may be in the form of cash or of a negotiable 
instrument issued by the taxpayer. However, it does not include 


Proposed Amendment — 127(4.1) opening words — 


Application: Bill C-2 (Second Senate Reading June 27, 2006), subsec. 64(1), will 
amend the opening words of subsec. 127(4.1) to delete the reference to subsec. 
127(4.2), in force on Royal Assent but not applicable in respect of monetary contribu- 
tions made before that day. — _ 


(a) a monetary contribution that a taxpayer who is an agent au- 
thorized under the Canada Elections Act to accept monetary 
contributions makes in that capacity; or 


(b) a monetary contribution in respect of which a taxpayer has 
received or is entitled to receive a financial benefit of any kind 
(other than a prescribed financial benefit or a deduction under 
subsection (3)) from a government, municipality or other public 
authority, whether as a grant, subsidy, forgivable loan or deduc- 
tion from tax or an allowance or otherwise. 


Related Provisions: 237.1(1)‘gifting arrangement”, “tax shelter” — Tax shelter re- 
gistration requirement. 
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History: Subsec. 127(4.1) amended by 2003, c. 19, s. 73, applicable to monetary con- 
tributions made in taxation years ending after 2003. The subsec. formerly read: 


(4.1) Definition of {*monetary contribution”) “amount contributed” — In sub- 
sections (3), (3.1), (3.2) and (4.2), “monetary contribution” made by a taxpayer 
means a contribution made by the taxpayer to a registered party or to a candidate 
whose nomination has been confirmed in the form of cash or in the form of a 
negotiable instrument issued by the taxpayer, but does not include 


(a) a monetary contribution made by an official agent of a candidate whose 
nomination has been confirmed or a registered agent of a registered party (in 
the agent’s capacity as official agent or registered agent, as the case may be) 
to another such official agent or registered agent, as the case may be; or 


(b) a monetary contribution in respect of which the taxpayer has received or 
is entitled to receive a financial benefit of any kind (other than a prescribed 
financial benefit or a deduction under subsection (3)) from a government, 
municipality or other public authority, whether as a grant, subsidy, forgiva- 
ble loan or deduction from tax or an allowance or otherwise. 


Subsec. 127(4.1) amended by 2000, c. 9, s. 560, in force September 1, 2000. The sub- | 


sec. formerly read: 


(4.1) In subsections (3), (3.1) and (3.2), “amount contributed” by a taxpayer 
means a contribution by the taxpayer to a registered party or an officially nomi- 
nated candidate in the form of cash or in the form of a negotiable instrument 
issued by the taxpayer, but does not include 
(a) a contribution made by an official agent of an officially nominated candi- 
date or a registered agent of a registered party (in the agent’s capacity as 
such official agent or registered agent, as the case may be) to another such 
official agent or registered agent, as the case may be; or 
(b) a contribution in respect of which the taxpayer has received or is entitled 
to receive a financial benefit of any kind (other than a prescribed financial 
benefit or a deduction pursuant to subsection (3)) from a government, mu- 
nicipality or other public authority, whether as a grant, subsidy, forgivable 
loan or deduction from tax or an allowance or otherwise. 


(4.2) Allocation of amount contributed among partners — 
Where a taxpayer was, at the end of a taxation year of a partnership, 
a member of the partnership, the taxpayer’s share of any monetary 
contribution made by the partnership in that taxation year that 
would, if the partnership were a person, be a monetary contribution 
referred to in subsection (3), is, for the purposes of that subsection, 
deemed to be a monetary contribution made by the taxpayer in the 
taxpayer’s taxation year in which the taxation year of the partner-. 
ship ended. 


Proposed Amendment — 127(4.2) 


(4.2) Allocation of amount contributed among part- 
ners — If at the end of a fiscal period of a partnership a taxpa 

is a member of the partnership, the taxpayer’s share of the t 
that would, if the partnership were a person and its fiscal peri 
were its taxation year, be the total referred to in subsection (3 
respect of the partnership for that taxation year is deemed for th 
purpose of that subsection to be a monetary contribution made 
the taxpayer in the taxpayer’s taxation year in which the isca 
period of the partnership ends. — _ : 
Application: The July 18, 2005 draft legislation (Part 2— technical), su 
122(6), will amend subsec. 127(4.2) to read as above, applicable to monetary col 
butions made after December 20, 2002. a 
Technical Notes: Subsection 127(4.2) allows the tax benefits of political contrib 
tions made by a partnership to be flowed through to its members. Subsectio 
127(4.2) is amended consequential to the amendment of subsection 127(B), applica- 
ble to contributions made after December 20, 2002, to provide the amount of a 
tribution that is eligible for a tax credit because of a taxpayer's membership 
partnership. 


_ Proposed Repeal — 127(4.2) 
Application: Bill C-2 (Second Senate Reading June 27, 2006), subsec. 64(2). 
repeal subsec. 127(4.2), in force on Royal Assent but not applicable in respect of n 
tary contributions made before that day. _ 


Related Provisions: 53(2)(c)(iii) — Reduction in ACB of partnership interest. | 


History: Subsec. 127(4.2) amended by 2000, c. 9, s. 560, in force September 1, 200) 
The subsec. formerly read: | 


(4.2) Where a taxpayer was, at the end of a taxation year of a partnership, 4. 
member of the partnership, the taxpayer’s share of any amount contributed by , 
the partnership in that taxation year that would, if the partnership were a person, | 
be an amount contributed referred to in subsection (3), shall, for the purposes of 
that subsection, be deemed to be an amount contributed by the taxpayer in the , 
taxpayer’s taxation year in which the taxation year of the partnership ended. ‘ 
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(5) Investment tax credit — There may be deducted from the | Cl. (a)(ii)(A) formerly read: 
tax otherwise payable by a taxpayer under this Part for a taxation 


; (A) the taxpayer’s investment tax credit at the end of the year in respect of pro- 
year an amount not exceeding the lesser of 


perty acquired in a subsequent taxation year or of the taxpayer’s SR&ED quali- 
(a)'the! total ‘of ; fied expenditure pool at the end of a Subsequent taxation year to the extent that 


an investment tax credit was not deductible under this subsection or subsection 
(i) the taxpayer’s investment tax credit at the end of the year 180.1(1.2) for the subsequent year, and 


in respect of property acquired before the end of the year, of | Para. 127(5)(b) amended b 
the taxpayer’s flow-through mining expenditure for the year | Para. (b) formerly read: 
or a preceding taxation year, of the taxpayer’s pre-production (b) where Division E.1 applies to the taxpayer for the year, the amount, if any, 
mining expenditure for the year or a preceding taxation year by which the total of 

or of the taxpayer’s SR&ED qualified expenditure pool at the 
| end of the year or at the end of a preceding taxation year, and 


(11) the lesser of 


y the said c. 17, subsec. 118(3), applicable to 2001 er seg. 


(i) the taxpayer’s tax otherwise payable under this Part for the year, and 


(ii) the taxpayer’s tax payable under Part I.1 for the year before deducting 
any amount under subsection 180.1(1.2) 

(A) the taxpayer’s investment tax credit at the end of the exceeds the taxpayer’s minimum amount for the year determined under section 

: 2 : Wezyheyilk 

year in respect of property acquired in a subsequent taxa- : a 

tion year, of the taxpayer’s flowthrough mining expendi- Subpara. 127(5)(a)(i) and cl. 127(5)(a)(ii)(A) amended by 1996, c. 21, subsecs. 30(1), 

ture for a subsequent taxation year, of the taxpayer’s pre- (2), applicable to taxation years that begin after 1995. Subpara. (a)(i) and cl. (a)(ii)(A) 

4 ate: : i ‘ formerly read: 

production mining expenditure for a subsequent taxation Ka! 

year or of the taxpayer’s SR&ED qualified expenditure (i) the taxpayer’s investment tax credit at the end of the year in respect of pro- 

pool at the end of a subsequent tixation year to the extent perty acquired, or an expenditure made, before the end of the year, and 
i that an investment tax credit was not deductible under this 
subsection for the subsequent year, and 


(A) the taxpayer’s investment tax credit at the end of the year in respect of pro- 


: ; perty acquired, or an expenditure made, in a subsequent taxation year, to the 
(B) the amount, if any, by which the taxpayer’s tax other- extent that the investment tax credit was not deductible under this subsection or 
wise payable under this Part for the year exceeds the subsection 180.1(1.2) for the taxation year in which the property was acquired, 
amount, if any, determined under subparagraph (i), and or the expenditure was made, as the case may be, and 
(b) where Division E.1 applies to the taxpayer for the year, the Subsec. 127(5) amended by 1994, c. 8, subsec. 15(1), applicable to taxation years that 
amount. if any by which begin after 1993. Subsec. (5) formerly read: 
; é : } (5) There may be deducted from the tax otherwise payable by a taxpayer under 
) the taxpayer's tax otherwise payable under this Part for this Part for a taxation year an amount not exceeding the least of 
| € year 
i y (a) the taxpayer’s annual investment tax credit limit for the year, 
| exceeds 


| (b) the total of 
| (ii) the taxpayer’s minimum amount for the year determined 


| () the taxpayer’s investment tax credit at the end of the year in respect 
} under section 12701. of property acquired, or an expenditure made, before the end of the year, 
‘slated Provisions: 12(1)(t) — Income inclusion for ITCs: 13(7.1) — Deemed cap- a 


11 cost; 13(21)“undepreciated capital cost”] — Reduction in u.c.c. of property to re- 


(ii) the lesser of 
jet ITCs; 37(1)(e) — Deduction for scientific research and experimental develop- 


: = . 5 (A) the taxpayer’s investment tax credit at the end of the year in 
} o. at sae oe : GB : OF at to: reflect aa respect of property acquired, or an expenditure made, in a subse- 
wi sity siege ; 4 Sie exe. eatt is ait resi : MeBOR ‘i 1 C 2 quent taxation year, to the extent that the investment tax credit was 
‘4s ie ho amalgamations; ! 11), 12 it irs hoy on aint payab € eee not deductible under this subsection or subsection 180.1(1.2) for the 
ee de 2a) corporate emer applics LO ane pte claiming . TC; taxation year in which the property was acquired, or the expenditure 
1/(8) —ITC of partnership: 127(11.2)—Time of expenditure and acquisition; ; ; : 

: Snare 1 3 was made, as the case may be, and 

(26) — Expenditure unpaid within 180 days of end of year; 127.1(3) — Refundable ; / E b 

1 deemed claimed under 127(5); 128(2)(e)(iii)(C) — No credit on return filed by (B) the amount, if any, by which the taxpayer's tax otherwise paya- 
stee following individual’s discharge from bankruptcy; 149(10)(c) — Where corpo- ble by the taxpayer under this Part for the year exceeds the amount, 
on becomes or ceases to be exempt; 152(6) — Reassessment; 164(5), (5.1) — Ef- if any, determined under subparagraph (i), and 

t of carryback of loss; 192(10)—SPTC claim deemed to be deducted as ITC: (c) where Division E.1 is applicable to the taxpayer for the year, the amount, 
X(6), (7) — Assignment of ITC refund by corporation. 


if any, by which the total of 
tory: Subpara. 127(5)(a)(i) amended by 2003, c. 28, subsec. 14(1), applicable to (1) the taxpayer’s tax otherwise payable under this Part for the year, and 
8 et seq. The subpara. formerly read: (ii) the taxpayer’s tax payable under Part I.1 for the year before deduct- 


(i) the taxpayer’s investment tax credit at the end of the year in respect of pro- ing any amount under subsection 180.1(1.2) 


r ar, axpayer’s flow-throug g Reeedeas ks : 
oY arauied before the end-of the ye ‘6 SEG ppayer Ove ncees fees. exceeds the taxpayer’s minimum amount for the year determined under sec- 
' expenditure for the year or a preceding taxation year or of the taxpayer's 4 
£3 : : tion 127.51. 
SR&ED qualified expenditure pool at the end of the year or of a preceding taxa- 


tion year, and Selected Cases [subsec. 127(5)]: Ainsworth Lumber Co. y. R., (2001] 3 C.T.C. 
; 2 ject n € substantially advanced even if construction has not 
127(S)(ay(iiy(A) amended by the said c. 28, subsec. 14(2), applicable to 2003 er seq. iLucah le ee HUD atean ete 3 R.. (2000) 3 bic aes Gees (Set- 
clause formerly read: tled concepts of law (e.g., sale, lease) to be preferred to plain meaning): Atcon 
Construction Ltd. v. R., [2000] 2 C.T.C, 2691 (TCC) (Rock crushing was not extraction 
of minerals); Lehman Bookbinding Ltd. y. MNR, [1995] 2 C.T.C, 129 (FCTD) (Critical 
element was not whether there was manufacturing and processing, but whether activity 
was in respect of goods for sale); Hawboldt Hydraulics (Canada) Inc. Estate (Trustee 
of) v. Canada, [1992] 2 C.T.C. 363 (FCTD) (Equipment used to manufacture replace- 
ment parts was used in manufacturing or processing goods for sale); GA Borstad 
jvara. 127(5)(a)(i) amended by 2001, c. 17, subsec. 118( 1), to add the phrase “of the geet Pigs YAUS Ueedaleg Sta eae AN koe pete np 
tyer’s flow-through mining expenditure for the year or a preceding taxation year”, cable in respect of salaries poles but not paid in taxation year); Tenneco ee Inc. 
E cable to 2000 et seq. v. Canada, [1991] 1 C.T.C, 323 (FCA) (Taxpayer carrying on servicing business de- 
nied investment tax credits when not manufacturing or processing goods for sale in 
Canada); O'Neill v. R., [1984] C.T.C. 682 (FCTD) (Investment tax credit disallowed 
when equipment not “qualified property”). 


Regulations: 4600-4609, 


> 


(A) the taxpayer’s investment tax credit at the end of the year in respect of pro- 
perty acquired in a subsequent taxation year, of the taxpayer’s flow-through min- 
ing expenditure for a subsequent taxation year or of the taxpayer's SR&ED qual- 
ified expenditure pool at the end of a subsequent taxation year to the extent that 


/an investment tax credit was not deductible under this subsection for the subse- 
quent year, and 


27(5)(a)(ii)(A) amended by the said c. 17, subsec, 118(2), applicable to 2000 et 
except that, for the 2000 taxation year, it shall be read as follows: 


| (A) the taxpayer’s investment tax credit at the end of the year in respect of 
‘roperty acquired in a subsequent taxation year, of the taxpayer’s flow-through 


lining expenditure for a subsequent taxation year or of the taxpayer's SR&ED Interpretation Bulletins; IT ;92R2; Facome, of patemmediei Sea serine 
ualified expenditure pool at the end of a subsequent taxation year to the extent seals and 9 experimental development expenditures; i 3 paune © 
Jat an investment tax credit was not deductible under this subsection or subsec- CORSEUCH ORO 

+ on 180.1(1.2) for the subsequent year, and” Information Circulars: 78-4R3: Investment tax credit rates. 
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Advance Tax Rulings: ATR-44: Utilization of deductions and credits within a 
related corporate group. 

Application Policies: SR&ED 96-03: Claimants’ entitlements and responsibilities; 
SR&ED 96-05: Penalties under subsec. 163(2), 

Forms: RC4290: Refunds for small business R&D [guide]: T2 SCH 31: Investment 
tax credit — corporations; T661: Claim for SR&ED in Canada; T2038 (Ind.): Invest- 
ment tax credit (individuals); T4088: Claiming scientific research and experimental de- 
velopment expenditures — guide to form T661. 


(6) Investment tax credit of cooperative corporation — 
Where at any particular time in a taxation year a taxpayer that is a 
cooperative corporation within the meaning assigned by subsection 
136(2) has, as required by subsection 135(3), deducted or withheld 
an amount from a payment made by it to any person pursuant to an 
allocation in proportion to patronage, the taxpayer may deduct from 
the amount otherwise required by that subsection to be remitted to 
the Receiver General, an amount, not exceeding the amount, if any, 
by which 

(a) its investment tax credit at the end of the immediately pre- 

ceding taxation year in respect of property acquired and expend- 

itures made before the end of that preceding taxation year 


exceeds the total of 


(b) the amount deducted under subsection (5) from its tax other- 
wise payable under this Part for the immediately preceding taxa- 
tion year in respect of property acquired and expenditures made 
before the end of that preceding taxation year, and 


(c) the total of all amounts each of which is the amount deducted 
by virtue of this subsection from any amount otherwise required 
to be remitted by subsection 135(3) in respect of payments made 
by it before the particular time and in the taxation year, 


and the amount, if any, so deducted from the amount otherwise re- 
quired to be remitted by subsection 135(3) 


(d) shall be deducted in computing the taxpayer’s investment tax 
credit at the end of the taxation year, and 


(e) shall be deemed to have been remitted by the taxpayer to the 
Receiver General on account of tax under this Part of the person 
to whom that payment was made. 
Related Provisions: 12(1)(t)— Inclusion in income of ITCs; 13(7.1) — Deemed 
capital cost; 13(21)“undepreciated capital cost] — Reduction in u.c.c. to reflect ITCs; 
53(2)(k)(ii) — Deduction from ACB of property to reflect ITCs; 66. 1(6)*cumulative 
Canadian exploration expense” L — Reduction in CCEE. 


Interpretation Bulletins: IT-362R: Patronage dividends. 


Forms: T2 SCH 31: Investment tax credit — corporations; T2038A: Business invest- 
ment tax credit (prior to November 17, 1978). 


(7) Investment tax credit of testamentary trust [or 
communal organization] — Where, in a particular taxation year 
of a taxpayer who is a beneficiary under a testamentary trust or 
under an inter vivos trust that is deemed to be in existence by sec- 
tion 143, an amount is determined in respect of the trust under para- 
graph (a), (a.1), (b) or (e.1) of the definition “investment tax credit” 
in subsection (9) for its taxation year that ends in that particular 
taxation year, the trust may, in its return of income for its taxation 
year that ends in that particular taxation year, designate the portion 
of that amount that can, having regard to all the circumstances in- 
cluding the terms and conditions of the trust, reasonably be consid- 
ered to be attributable to the taxpayer and was not designated by the 
trust in respect of any other beneficiary of the trust, and that portion 
shall be added in computing the investment tax credit of the tax- 
payer at the end of that particular taxation year and shall be de- 
ducted in computing the investment tax credit of the trust at the end 
of its taxation year that ends in that particular taxation year. 
Related Provisions: 53(2)(h)(ii) — Reduction in ACB of interest in trust; 
127(11.2) — Time of expenditure and acquisition. : 
History: Subsec. 127(7) amended by 1996, c. 21, subsec. 30(3), applicable to taxation 
years that begin after 1995. Subsec. (7) formerly read: 

(7) Where, in a particular taxation year of a taxpayer who is a beneficiary under 

a testamentary trust or under an inter vivos trust that is deemed to be in existence 

by section 143, an amount is determined in respect of the trust under paragraph 

(a), (b) or (e.1) of the definition “investment tax credit” in subsection (9) for its 

taxation year ending in that particular taxation year, the trust may, in its return of 


Income Tax Act, Part I, Division E 


income under this Part for its taxation year ending in that particular taxation 
year, designate such portion of that amount as may, having regard to all the cir- 
cumstances including the terms and conditions of the trust, reasonably be consid- 
ered to be attributable to the taxpayer and was not designated by the trust in | 
respect of any other beneficiary of that trust, and that portion shall be added in , 
computing the investment tax credit of the taxpayer at the end of that particular 

taxation year and shall be deducted in computing the investment tax credit of the 
trust at the end of its taxation year ending in that particular taxation year. i 


Application Policies: SR&ED 2000-01: Cost of materials. 


Forms: T2038 (Ind.): Investment tax credit (individuals); T2 SCH 31: Investment tax | 
credit — corporations. | 


(8) Investment tax credit of partnership — Subject to subsec- 
tion (28), where, in a particular taxation year of a taxpayer who is a | 
member of a partnership, an amount would be determined in respect 
of the partnership, for its taxation year that ends in the particular 
year, under paragraph (a), (a.1), (b) or (e.1) of the definition “in- 
vestment tax credit” in subsection (9), if 


(a) except for the purpose of subsection (13), the partnership ' 
were a person and its fiscal period were its taxation year, and | 


(b) in the case of a taxpayer who is a specified member of the | 
partnership in the taxation year of the partnership, that definition | 
were read without reference to paragraph (a.1) thereof, and para- 

graph (e.1) of that definition were read without reference to sub- | 
paragraphs (ii) to (iv) thereof, 


the portion of that amount that can reasonably be considered to be 
the taxpayer’s share thereof shall be added in computing the invest- 
ment tax credit of the taxpayer at the end of the particular year. 


Related Provisions: 53(2)(c)(vi) — Reduction in ACB of partnership interest, 
96(2.1)—(2.4) — Limited partnerships; 127(8.1) — ITC of limited partner; 127(8.3) — 
ITC not allocated to limited partners; 127(8.4) — Election — renunciation of allocated. 
credits: 127(11.2) — Time of expenditure and acquisition; 127(23) — Taxation year of | 
partnership for rules governing allocation of assistance; 127(28) — Recapture of ITC 
where partnership property converted to commercial use. 


History: The opening words of subsec. 127(8) amended by 1999, c. 22, subsec. 48(1), 
applicable to dispositions and conversions of property that occur after February 23, 
1998 The opening words formerly read: 


(8) Where, in a particular taxation year of a taxpayer who is a member of a 
partnership, an amount would be determined in respect of the partnership, for its 
taxation year that ends in the particular year, under paragraph (a), (a.1), (b) or 
(e.1) of the definition “investment tax credit” in subsection (9), if 


Subsec. 127(8) amended by 1996, c, 21, subsec. 30(5), applicable to taxation years that, 
begin after 1995. Subsec. (8) formerly read: 


(8) Where, in a particular taxation year of a taxpayer who is a member of a 
partnership, an amount would, if the partnership were a person and its fiscal pe- 
riod were its taxation year, be determined in respect of the partnership, for its | 
taxation year ending in that particular taxation year, under paragraph (a), (b) or | 
(e.1) of the definition “investment tax credit” in subsection (9), if 


(a) paragraph (a) of that definition were read without reference to subpara- 
graph (a)(ili) thereof, and | 
(b) in the case of a taxpayer who is a specified member of the partnership in 
the taxation year of the partnership, 


(i) paragraph (a) of that definition were read without reference to sub- | 
paragraph (a)(ii) thereof, and 


(ii) paragraph (e.1) of that definition were read without reference to the 
words “the amount of an expenditure made by the taxpayer under para- 
graph (11.1)(c)”, 

the portion of that amount that may reasonably be considered to be the tax- 


payer’s share thereof shall be added in computing the investment tax credit of - 
the taxpayer at the end of that particular taxation year. 


Subpara. 127(8)(b)(ii) amended by 1996, c. 21, subsec. 30(4), applicable to taxatio 
years that end after December 2, 1992 and begin before 1996. Subpara. (b)(ii) former] 
read: 


(ii) paragraph (e.1) of that definition were read without reference to the words — 
“or that reduced the amount of an expenditure made by the taxpayer under para- 
graph (11.1)(c)”, 
Selected Cases [subsec. 127(8)]: Canadian Solifuels Inc., [2001] 4 CTs 
(FCA) (Provisions of subsec. 127(8) sufficient to deal with ITCs for partnerships will 
out reference to computation rules in subsec. 96(1)). 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax cred 
SR&ED 2004-02: Filing requirements for claiming SR&ED carried out in Canada. | 


Forms: T2038 (Ind.): Investment tax credit (individuals); T2 SCH 31: Investment ti | 
credit — corporations. 
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(8.1) Investment tax credit of limited partner — Where a tax- 
payer is a limited partner of a partnership at the end of the partner- 
ship’s taxation year, the amount referred to under subsection (8) as 
the amount which can reasonably be considered to be the taxpayer’s 
share of the amounts that would be determined under paragraph (a), 
(a.1), (b) or (e.1) of the definition “investment tax credit” in subsec- 
tion (9) in respect of the partnership for the year shall not exceed 
the lesser of 


(a) such portion of the amount thereof so determined without 
reference to this subsection, as is considered to have arisen by 
virtue of the expenditure by the partnership of an amount equal 
to the taxpayer’s expenditure base (as determined under subsec- 
tion (8.2)) in respect of the partnership at the end of the year, 
and 


(b) the taxpayer’s at-risk amount in respect of the partnership at 
the end of the year. 
Related Provisions: 96(2.2)— At-risk amount: 96(2.4) — Limited — partner; 
127(8.2) — Expenditure base; 127(8.3) —ITC not -alldcated to limited partners; 
127(8.5) — “At-risk amount”, “limited partner”. é 


History: The opening words of subsec. 127(8.1) amended by 1996, c. 21, subsec, 
30(6), applicable to taxation years that begin after 1995, The opening words formerly 
ead: ‘ 


(8.1) Where a taxpayer is a limited partner of a partnership at the end of the 
partnership's taxation year, the amount referred to under subsection (8) as the 
amount which may reasonably be considered to be the taxpayer’s share of the 
amounts that would be determined under paragraph (a), (b) or (e.1) of the defini- 
tion “investment tax credit” in subsection (9), if paragraph (a) of that definition 
were read without reference to subparagraph (a)(iii) thereof, in respect of the 
partnership for the year shall not exceed the lesser of 


8.2) Expenditure base — For the purposes of subsection (8.1), a 
axpayer’s expenditure base in respect of a partnership at the end of 
| taxation year of the partnership is the lesser of 


(a) the amount, if any, by which the total of 


(i) the taxpayer’s at-risk amount in respect of the partnership 
at the time the taxpayer last became a limited partner of the 
partnership, 


(ii) all amounts described in subparagraph 53(1)(e)(iv) con- 
tributed by the taxpayer after the time the taxpayer last be- 
came a limited partner of the partnership and before the end 
of the year that may reasonably be considered to have in- 
creased the taxpayer’s at-risk amount in respect of the part- 
nership at the end of the taxation year in which the contribu- 
tion was made, and 


(iii) the amount, if any, by which 


(A) the total of all amounts each of which is the tax- 
payer’s share of any income of the partnership as deter- 
mined under paragraph 96(1)(f) for the year, or a preced- 
ing year ending after the time the taxpayer last became a 
limited partner of the partnership, 


exceeds 


(B) the total of all amounts each of which is the tax- 
payer’s share of any loss of the partnership as determined 
under paragraph 96(1)(g) for one of those years 


exceeds the total of 


(iv) all amounts received by the taxpayer after the time the 
taxpayer last became a limited partner of the partnership and 
before the end of the year as, on account or in lieu of pay- 
ment of, or in satisfaction of, a distribution of the taxpayer’s 
share of partnership profits or partnership capital, and 


(v) the total of all amounts each of which is the amount of an 

expenditure of the partnership referred to in paragraph 

(8.1)(a) in respect of the taxpayer for a preceding year, and 
(b) that proportion of the lesser of 

(i) the total of all amounts each of which is, if the partnership 

were a person and its fiscal period were its taxation year, 


(A) an amount a specified percentage of which would be 
determined in respect of the partnership under paragraph 
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(a), (b) or (e.1) of the definition “investment tax credit” in 
subsection (9) for the year, or 


(B) the amount that would be the SR&ED qualified ex- 
penditure pool of the partnership at the end of the year, 
and 


(it) the total of all amounts each of which is the amount de- 
termined under paragraph (a) in respect of each of the limited 
partners of the partnership at the end of the year 


that 
(ili) the amount determined in respect of the taxpayer under 
paragraph (a) for the year 

is of 
(iv) the amount determined under subparagraph (ii). 


Related Provisions: 96(2.2) — At-risk amount; 
127(8.5) — “At-risk amount”, “limited partner”. 


History: Subpara. 127(8.2)(b)(i) amended by 1996, c. 21, subsec. 30(7), applicable to 
taxation years that begin after 1995. Subpara. (b)(i) formerly read: 


96(2.4) — Limited partner; 


(i) the total of all amounts each of which is an amount a specified percentage of 
which would, if the partnership were a person and its fiscal period were its taxa- 
tion year, be determined in respect of the partnership under paragraph (a), (b) or 
(e.1) of the definition “investment tax credit” in subsection (9), if paragraph (a) 
of that definition were read without reference to subparagraph (a)(iii) thereof, for 
the taxation year, and 


(8.3) Investment tax credit not allocated to limited part- 
ners — Where 


(a) the amount that would, if the partnership were a person and 
its fiscal period were its taxation year, be determined in respect 
of the partnership under paragraph (a), (a.1), (b) or (e.1) of the 
definition “investment tax credit” in subsection (9) for a taxation 
year 


exceeds 


(b) the total of all amounts each of which’ is the amount deter- 
mined, under subsections (8) and (8.1), to be the share thereof of 
a limited partner of the partnership, 


such portion of the excess as is reasonable in the circumstances 
(having regard to the investment in the partnership, including debt 
obligations of the partnership, of each of those members of the part- 
nership who was a member of the partnership throughout the fiscal 
period of the partnership and who was not a limited partner of the 
partnership during the fiscal period of the partnership) shall, for the 
purposes of subsection (8), be considered to be the amount that may 
reasonably be considered to be that member’s share of the amount 
described in paragraph (a). 

Related Provisions: 96(2.2)— At-risk amount; 
127(8) — Election — renunciation of allocated credits; 
127(8.5) — “At-risk amount”, “limited partner”. 


96(2.4) — Limited. partner; 
127(8.4) — Election; 


History: Para. 127(8.3)(a) amended by 1996, c. 21, subsec. 30(8), applicable to taxa- 
tion years that begin after 1995. Para. (a) formerly read: 
(a) the amount that would, if the partnership were a person and its fiscal period 
were its taxation year, be determined in respect of the partnership under para- 
graph (a), (b) or (e.1) of the definition “investment tax credit” in subsection (9), 
if paragraph (a) of that definition were read without reference to subparagraph 
(a)Qil) thereof, for a taxation year 


(8.4) Idem — Notwithstanding subsection (8), where, pursuant to 
subsections (8).and (8.3) an amount would, but for this subsection, 
be required to be added in computing the investment tax credit of a 
taxpayer for a taxation year, where the taxpayer so elects in pre- 
scribed form and manner in the taxpayer’s return of income (other 
than a return of income filed under subsection 70(2) or 104(23), 
paragraph 128(2)(e) or subsection 150(4)) under this Part for the 
year, such portion of the amount as is elected by the taxpayer shall, 
for the purposes of this section, be deemed not to have been re- 
quired by subsection (8) to have been added in computing the tax- 
payer’s investment tax credit at the end of the year. 

Related Provisions: 96(2.2)— At-risk amount: 96(2.4) — Limited _ partner; 
127(8.5) — “At-risk amount”, “limited partner”. 

Forms: 1932: Election by a member of a partnership to renounce investment tax cred- 
its pursuant to subsection 127(8.4), 


S. 127(8.5) 


(8.5) Definitions — In subsections (8.1) to (8.4), the words “at- 
risk amount” of a taxpayer and “limited partner” of a partnership 
have the meanings assigned to those words by subsections 96(2.2) 
and (2.4), respectively. 


(9) Idem — In this section, 


“annual investment tax credit limit’ — [Repealed] 
History: The definition “annual investment tax credit limit” in subsec. 127(9) repealed 
by 1994, c. 8, subsec. 15(2), applicable to taxation years that begin after 1993. The 
definition formerly read: 
“annual investment tax credit limit” of a taxpayer for a taxation year means 
(a) in the case of a corporation, the total of 
(i) 3/4 of the corporation’s tax otherwise payable under this Part for the 
year, and 
(ii) where the corporation is a Canadian-controlled private corporation 


throughout the year, 3% of the least of the amounts determined under 
paragraphs 125(1)(a) to (c) in respect of the corporation for the year, and 


(b) in any other case, the total of 
(i) $24,000, and 


(ii) /s of the amount, if any, by which the taxpayer’s tax otherwise paya- 
ble under this Part for the year exceeds $24,000; 


“approved project” means a project with a total capital cost of de- 
preciable property, determined without reference to subsection 
13(7.1) or (7.4), of not less than $25,000 that has, on application in 
writing before July, 1988, been approved by such member of the 
Queen’s Privy Council for Canada as is designated by the Governor 
in Council for the purposes of this definition in relation to projects 
in the appropriate province or region of a province; 


“approved project property” — [Repealed] 

History: The definition “approved project property” in subsec. 127(9) repealed by 
1996, c. 21. subsec. 30(9), applicable to taxation years that begin after 1995. It for- 
merly read: 


“approved project property” of a taxpayer means property that is certified by the 
member of the Queen’s Privy Council for Canada appointed to be the Minister 
for the purposes of the Atlantic Canada Opportunities Agency Act to be property 
that has not been used, or acquired for use or lease, for any purpose whatever 
before it was acquired by the taxpayer, and to be 


(a) a prescribed building, to the extent that it is acquired by the taxpayer 
after May 23, 1985 and before 1993, or 


(b) prescribed machinery and equipment acquired by the taxpayer after May 
23, 1985 and before 1993, 


that has been acquired pursuant to a plan by the taxpayer to use the property in 
Cape Breton primarily for an approved purpose in an approved project or, in the 
case of a prescribed building, to be leased by the taxpayer to a lessee (other than 
a person exempt from tax under this Part by virtue of section 149) who can rea- 
sonably be expected to use the building pursuant to a plan to use it in Cape 
Breton primarily for an approved purpose in an approved project, or 


(c) part of a prescribed building to the extent that the part is acquired by the 
taxpayer after May 23, 1985 and before 1993 to be 


(i) used by the taxpayer, or 


(ii) leased by the taxpayer to a lessee (other than a person exempt from 
tax under this Part by virtue of section 149) who can reasonably be ex- 
pected to use that part 


pursuant to a plan to use that part in Cape Breton primarily for an approved 
purpose in an approved project, or 


(d) where the taxpayer is a leasing corporation, prescribed machinery and 
equipment acquired by the taxpayer after May 23, 1985 and before 1993, to 
be leased by the taxpayer in the ordinary course of carrying on a business in 
Canada to a lessee (other than a person exempt from tax under this Part by 
virtue of section 149) who can reasonably be expected to use the property in 
Cape Breton primarily for an approved purpose in an approved project, but 
this paragraph only applies if the first lessee of the property commenced use 
of the property after May 23, 1985, 


and for the purposes of this definition, 
(e) “for an approved purpose” means for the purpose of 


(i) any of the activities described in subparagraphs (c)(i) to (ix), (xi) and 
(xii) of the definition “qualified property” in this subsection, 


(ii) farming, or 
(iii) a prescribed activity, and 


(f) “Jeasing corporation” means a corporation the principal business of 
which is leasing property, manufacturing property that it sells or leases, the 
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lending of money, the purchasing of conditional sales contracts, accounts 
receivable, bills of sale, chattel mortgages, bills of exchange or other obliga- 
tions representing part or all of the sale price of merchandise or services, or 
selling or servicing a type of property that it also leases, or any combination 
thereof; 


“Cape Breton” means Cape Breton Island and that portion of the 
Province of Nova 


Scotia within the following described boundary: 


beginning at a point on the southwesterly shore of Chedabucto 
Bay near Red Head, said point being S 70 degrees E (Nova 
Scotia grid meridian) from Geodetic Station Sand, thence in a 
southwesterly direction to a point on the northwesterly bound- 
ary of highway 344, said point being southwesterly 240' from 
the intersection of King Brook with said highway boundary, 
thence northwesterly to Crown post 6678, thence continuing 
northwesterly to Crown post 6679, thence continuing north- 
westerly to Crown post 6680, thence continuing northwesterly 
to Crown post 6681, thence continuing northwesterly to Crown 
post 6632, thence continuing northwesterly to Crown post 
6602, thence northerly to Crown post 8575; thence northerly to 
Crown post 6599, thence continuing northerly to Crown post 
6600, thence northwesterly to the southwest angle of the Town 
of Mulgrave, thence along the westerly boundary of the Town 
of Mulgrave and a prolongation thereof northerly to the An- 
tigonish-Guysborough county line, thence along said county 
line northeasterly to the southwesterly shore of the Strait of 
Canso, thence following the southwesterly shore of the Strait 
of Canso and the northwesterly shore of Chedabucto Bay 
southeasterly to the place of beginning; | 


»* of a taxpayer means any property (other than 
(a) or (b) of 


(a) that was acquired by the taxpayer 
(i) after October 28, 1980 and 
(A) before 1987, or 
(B) before 1988 where the property is 
(1) a building under construction before 1987, or 


(II) machinery and equipment ordered in writing by 
the taxpayer before 1987, 


(ii) after 1986 and before 1989, other than a property in 
cluded in subparagraph (1), 


(iii) after 1988 and before 1995, | 
(iv) after 1994 and before 1996 where 


(A) the property is acquired by the taxpayer for use in 

project that was substantially advanced by or on behalf o 
the taxpayer, as evidenced in writing, before February 22 
1994, and | 


(B) construction of the project by or on behalf of the tax. 
payer begins before 1995, or 


(v) after 1994 where the property 


(A) is acquired by the taxpayer under a written agreemel 
of purchase and sale entered into by the taxpayer befor 
February 22, 1994, 


(B) was under construction by or on behalf of the ta 
payer on February 22, 1994, or 


(C) is machinery or equipment that will be a fixed at 
integral part of property under construction by or on b 
half of the taxpayer on February 22, 1994, 


and that has not been used, or acquired for use or lease, for al. 
purpose whatever before it was acquired by the taxpayer, anc 


(b) that is part of a facility as defined for the purposes of th 
Regional Development Incentives Act, chapter R-3 of the R- 
vised Statutes of Canada, 1970, and was acquired primarily f 
use by the taxpayer in a prescribed area; 


Subdivision ¢ — Computation of Tax: All Taxpayers 


/History: Subpara. (a)(iii) of the definition “certified property” in subsec, 127(9) 
amended and subparas. (iv) and (v) added by 1995, c. 3, subsec. 37(1), applicable to 
property acquired and expenditures incurred after 1994. Subpara. (a)(iii) formerly read: 

(ili) after 1988, ; 
Selected Cases [subsec. 127(9)“certified property”); Ainsworth Lumber Co. v. 

/R., [2001] 3,C.T.C. 2001 (TCC) (Project. may be substantially advanced even if con- 
struction has not begun); Newfoundland Tractor and Equipment Co. v. Canada, [1996] 
12 C.T.C.'2250 (TCC) (“Use” does not include leasing); Fibreco Pulp Inc. y. Canada, 
)(1994] 2. C.T.C.. 114 (FCTD) (Chemi-thermo-mechanical pulp mill was certified 
|property). 

‘Regulations: 4602 (prescribed area), 


“contract payment’ means 


(a) an amount paid or payable to a taxpayer, by a taxable sup- 
plier in respect of the amount, for scientific research and experi- 
mental development to the extent that it is performed 


(i) for or on behalf of a person or partnership entitled to a 
deduction in respect of the amount because of subparagraph 
37(1)(a)(i) or (i.1), and 


(ii) at a time when the taxpayer is dealing at arm’s length 
with the person or partnership, or 


(b) an amount, other than a prescribed amount, payable by a Ca- 

nadian government or municipality or other Canadian public au- 

thority or by a person exempt, because of section 149, from tax 

under this Part on all or part of the person’s taxable income for 
_ scientific research and experimental development to be per- 
_ formed for it or on its behalf; 


{elated Provisions: 127(18)—(22) — Reduction of qualified expenditures to reflect 
ontract payment; 127(25) — Anti-avoidance — deemed contract payment. 


iistory: Para. (a) of the definition “contract payment” in subsec. 127(9) amended by 
(996, c. 21, subsec. 30(11), applicable to taxation years that begin after 1995. Para. (a) 
ormerly read: 


(a) an amount payable for scientific research and experimental development to 
the extent that it can reasonably be considered to have been performed for, or on 
behalf of, a person entitled to a deduction in respect of the amount because of 
subparagraph 37(1)(a)(i) or clause 37(1)(a)Gii)(D), or 


198,.c. 19, s. 306, amended subsec. 30(26) of the Income Tax Act Budget Amendment 
(S.C. 1996, c. 21) (Bill C-36) to read as follows, and added subsec. (26.1), deemed 
haye come into force on June 20, 1996: 


(26) Subject to subsection (26.1), subsections (1) to (3) and (5) to (23), subsec- 
tions 127(11.4) and (11.5) of the Act, as enacted by subsection (24), and subsec- 
tions 127(13) to (25) of the Act, as enacted by subsection (25), apply to taxation 
years that begin after 1995. [This is unchanged except for “subject to subsection 
(26.1) — ed.] 
(26.1) Where, because of the application of subsection (26), an amount paid or 
payable by a person or partnership to a taxpayer with whom the person or part- 
nership does not deal at arm’s length otherwise 
(a) would be a qualified expenditure of the person or partnership but would 
not be a contract payment received or receivable by the taxpayer, or 
(b) would not be a qualified expenditure of the person or partnership but 
would be a contract payment received or receivable by the taxpayer, 
the amount is deemed not to be a qualified expenditure of the person or partner- 
ship and not to be a contract payment received or receivable by the taxpayer. 
antract payment” in subsec. 127(9) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
Sec. 68(2), applicable to amounts that become payable after December 20, 1991. 
‘tt definition formerly read: 


“contract payment” means 


(a) an amount payable by a person resident in Canada for scientific research 
and experimental development related to the business of that person, 


(b) an amount, other than a prescribed amount, payable by a Canadian gov- 
ernment, municipality or other Canadian public authority or by a person ex- 
empt from tax under Part I by virtue of section 149 for scientific research 
and experimental development to be performed for it or on its behalf, or 


(c) an amount payable by a person not resident in Canada if that person is 
entitled to a deduction under clause 37(1)(a)(ii)(D) in respect of the amount: 
ulations: 4606 (prescribed amount). 
“tpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
| { expenditures, 


‘ ilication Policies: SR&ED 94-04: Definition of “contract payment” in subsec. 
9; SR&ED 2002-03: Taxable supplier rules; SR&ED 2005-02: General rules con- 


| hg the treatment of government and non government assistance. 
! 


Signated region” — [Repealed under former Act] 
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“eligible taxpayer’? means 
(a) a corporation other than a non-qualifying corporation, 
(b) an individual other than a trust, 
(c) a trust all the beneficiaries of which are eligible taxpayers, 
and 
(d) a partnership all the members of 
taxpayers, 
and, for the purpose of this definition, a beneficiary of a trust is a 
person or partnership that is beneficially interested in the trust; 
Related Provisions: 248(25) — Meaning of “beneficially interested”, 


History: The definition “eligible taxpayer’’ added to subsec. 127(9) by 1994, c. 8, sub- 
sec. 15(9), applicable to property acquired after December 2, 1992. 


which are eligible 


“first term shared-use-equipment” of a taxpayer means deprecia- 
ble property of the taxpayer (other than prescribed depreciable pro- 
perty of a taxpayer) that is used by the taxpayer, during its Operat- 
ing time in the period (in this subsection and subsection (11.1) 
referred to as the “first period”) beginning at the time the property 
was acquired by the taxpayer and ending at the end of the tax- 
payer’s first taxation year ending at least 12 months after that time, 
primarily for the prosecution of scientific research and experimental 
development in Canada, but does not include general purpose office 
equipment or furniture; 

Related Provisions: 37(1.3)— SR&ED within 200 nautical miles offshore is 
deemed done in Canada: 88(1)(e.3) closing words — Winding-up — parent deemed 
continuation of subsidiary; 127(11.5)(b) — Adjustments to qualified expenditures. 
History: The definition “first term shared-use-equipment” added to subsec. 127(9) by 
1994, c. 8, subsec. 15(9), applicable to property acquired after December Piel WSIS. 
Regulations: 2900(11) (prescribed depreciable property). 

Application Policies: SR&ED 2005-01: Shared-use equipment. 


“flow-through mining expenditure” of a taxpayer for a taxation 
year means an expense deemed by subsection 66(12.61) (or by sub- 
section 66(18) as a consequence of the application of subsection 
66(12.61) to the partnership, referred to in paragraph (c) of this def- 
inition, of which the taxpayer is a member) to be incurred by the 
taxpayer in the year 


(a) that is a Canadian exploration expense incurred by a corpora- 
tion after May 1, 2006 and before 2008 (including, for greater 
certainty, an expense that is deemed by subsection 66(12.66) to 
be incurred before 2008) in conducting mining exploration ac- 
tivity from or above the surface of the earth for the purpose of 
determining the existence, location, extent or quality of a min- 
eral resource described in paragraph (a) or (d) of the definition 
“mineral resource” in subsection 248(1), 


(b) that 


(i) is an expense described in paragraph (f) of the definition 
“Canadian exploration expense” in subsection 66.1(6), and 


(ii) is not an expense in respect of 


(A) trenching, if one of the purposes of the trenching is to 
catry out preliminary sampling (other than specified 
sampling), 

(B) digging test pits (other than digging test pits for the 
purpose of carrying out specified sampling), and 

(C) preliminary sampling (other than specified sampling), 


(c) an amount in respect of which is renounced in accordance 
with subsection 66(12.6) by the corporation to the taxpayer (or a 
partnership of which the taxpayer is a member) under an agree- 
ment described in that subsection and made after May 1, 2006 
and before April 1, 2007, and 


(d) that is not an expense that was renounced under subsection 
66(12.6) to the corporation (or a partnership of which the corpo- 
ration is a member), unless that renunciation was under an 
agreement described in that subsection and made after May 1, 
2006 and before April 1, 2007; 


(e) [Repealed] 


Related Provisions: 127(9)“investment tax credit”(a.2) — 15% credit for expendi- 
ture; 127(11.1)(c.2) — Reduction for assistance received. 
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History: Para. (a) of the definition “flow-through mining expenditure” in’ subsec. 
127(9) amended by 2006, c. 4, subsec. 75(2), applicable to expenses renounced under 
agreements made after May 1, 2006. Para. (a) formerly read: 
(a) that is a Canadian exploration expense incurred after October 17, 2000 and 
before 2006 by a corporation in conducting mining exploration activity from or 
above the surface of the earth for the purpose of determining the existence, loca- 
tion, extent or quality of a mineral resource described in paragraph (a) or (d) of 
the definition “mineral resource” in subsection 248(1), 
Paras. (c) and (d) of “flow-through mining expenditure” amended to substitute “May 1, 
2006 and before April 1, 2007” for “October 17, 2000”, by the said 2006, ¢. 4, subsec. 
75(3), applicable to expenses renounced under agreements made after May 1, 2006. 
Para. (a) of the definition “flow-through mining expenditure” in subsec. 127) 
amended by 2005, c. 19, subsec. 28(1) to replace “2005” with “2006”, applicable after 
March 23, 2004. 
Para. (a) of the definition “flow-through mining expenditure” amended, and para. (¢) 
repealed, by 2003, c. 15, subsecs. 81(1), (2), applicable after February 18, 2003. The 
paras. formerly read: 
(a) that is a Canadian exploration expense incurred after October 17, 2000 and 
before 2004 by a corporation in conducting mining exploration activity from or 
above the surface of the earth for the purpose of determining the existence, loca- 
tion, extent or quality of a mineral resource described in paragraph (a), or (d) of 
the definition “mineral resource” in subsection 248(1), 


(e) that is an expense that would be incurred by the corporation before 2004 if 
this Act were read without reference to subsection 66(12.66); 


The definition “flow-through mining expenditure” added to subsec. 127(9), by 2001, c. 
17, subsec. 118(7), applicable after October 17, 2000. 


“Gaspé Peninsula” means that portion of the Gaspé region of the 
Province of Quebec that extends to the western border of 
Kamouraska County and includes the Magdalen Islands; 


“government assistance’? means assistance from a government, 
municipality or other public authority whether as a grant, subsidy, 
forgivable loan, deduction from tax, investment allowance or as any 
other form of assistance other than as a deduction under subsection 
(5) or (6); 

Related Provisions: 12(1)(x) — Income inclusion for assistance; 248(16), (18) — 


GST input tax credit and rebate deemed to be government assistance; 248(16.1), 
(18.1) — QST input tax credit and rebate deemed to be government assistance. 


Application Policies: SR&ED 2005-02: General rules concerning the treatment of 
government and non government assistance. 


“investment tax credit” of a taxpayer at the end of a taxation year 
means the amount, if any, by which the total of 


(a) the total of all amounts each of which is the specified per- 
centage of the capital cost to the taxpayer of certified property or 
qualified property acquired by the taxpayer in the year, 


(a.1) 20% of the amount by which the taxpayer’s SR&ED quali- 
fied expenditure pool at the end of the year exceeds the total of 
all amounts each of which is the super-allowance benefit amount 
for the year in respect of the taxpayer in respect of a province, 


(a.2) where the taxpayer is an individual (other than a trust), 
15% of the taxpayer’s flow-through mining expenditures for the 
year, 


(a.3) where the taxpayer is a taxable Canadian corporation, the 
specified percentage of the taxpayer’s pre-production mining ex- 
penditure for the year, 


(b) the total of amounts required by subsection (7) or (8) to be 
added in computing the taxpayer’s investment tax credit at the 
end of the year, 


(c) the total of all amounts each of which is an amount deter- 
mined under any of paragraphs (a) to (b) in respect of the tax- 
payer for any of the 10 taxation years immediately preceding or 
the 3 taxation years immediately following the year, 


(d) [Repealed] 


(e) the total of all amounts each of which is an amount required 
by subsection (10.1) to be added in computing the taxpayer’s 
investment tax credit at the end of the year or at the end of any 
of the 10 taxation years immediately preceding or the 3 taxation 
years immediately following the year, 
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(e.1) the total of all amounts each of which is the specified per- 
centage of that part of a repayment made by the taxpayer in the 
year or in any of the 10 taxation years immediately preceding or 
the 3 taxation years immediately following the year that can rea- 
sonably be considered to be a repayment of government assis- 
tance, non-government assistance or a contract payment that 
reduced | Ee 


(i) the capital cost to the taxpayer of a property under para- 
graph (11.1)(b), 
(ii) the amount of a qualified expenditure incurred by the tax- 
payer under paragraph (1 1.1)(c) for taxation years that began 
before 1996, 


(iii) the prescribed proxy amount of the taxpayer under para- 
graph (11.1)(f) for taxation years that began before 1996, 


(iv) a qualified expenditure incurred by the taxpayer under 
any of subsections (18) to (20), or 


(v) the amount of a pre-production mining expenditure of the 
taxpayer under paragraph (11.1)(c.3), and 


(e.2) the total of all amounts each of which is the specified per- 
centage of '/4 of that part of a repayment made by the taxpayer in 
the year or in any of the 10 taxation years immediately preced- 
ing or the 3 taxation years immediately following the year that 
can reasonably be considered to be a repayment of government 
assistance, non-government assistance or a contract payment 
that reduced 


(i) the amount of a qualified expenditure incurred by the tax- 
payer under paragraph (11.1)(e) for taxation years that began 
before 1996, or 


(ii) a qualified expenditure incurred by the taxpayer under 
any of subsections (18) to (20), 


in respect of first term shared-use-equipment or second term 
shared-use-equipment, and, for that purpose, a repayment made 
by the taxpayer in any taxation year preceding the first taxation 
year that ends coincidentally with the first period or the second 
period in respect of first term shared-use-equipment or second 
term shared-use-equipment, respectively, is deemed to have 
been incurred by the taxpayer in that first taxation year, 


exceeds the total of 


(f) the total of all amounts each of which is an amount deducte¢ 
under subsection (5) from the tax otherwise payable under this 
Part by the taxpayer for a preceding taxation year in respect of 
property acquired, or an expenditure incurred, in the year or 1 
any of the 10 taxation years immediately preceding or the 2 tax: 
ation years immediately following the year, or in respect of the 
taxpayer’s SR&ED qualified expenditure pool at the end of suct 
a year, 

(g) the total of all amounts each of which is an amount require 
by subsection (6) to be deducted in computing the taxpayer’ 
investment tax credit fas 


(i) at the end of the year, or 
(ii) [Repealed] 
(iii) at the end of any of the 9 taxation years immediate 


preceding or the 3 taxation years immediately following th 
year, 
(h) the total of all amounts each of which is an amount require 


by subsection (7) to be deducted in computing the taxpayer” 
investment tax credit 


(i) at the end of the year, or 
(ii) [Repealed] 08 
(iii) at the end of any of the 10 taxation years immediatel 


preceding or the 3 taxation years immediately following th 
year, o 
(i) the total of all amounts each of which is an amount claime 


under subparagraph 192(2)(a)(i1) by the taxpayer for the year ‘ 
a preceding taxation year in respect of property acquired, or é 


{eh 
J 
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expenditure made, in the year or the 10 taxation years immedi- | which are economically strategic, to be an eligible trade. The Minister of Human Re- 
ately preceding the year, Sources and Social Development will consult with the Provinces and territories with a 
: ; ; f view to determining those trades that should be tecommended to the Minister of Fi- 
(Q) where the taxpayer is a corporation control of which has been | panée for prescription, a Ca ne 
acquired by a person or group of persons at any time before the As proposed above, unused credits may be carried back 3 years and forward 20 years 
end of the year, the amount determined under subsection (9.1) in by the employer to reduce federal income taxes otherwise payable ir. those years. 
respect of the taxpayer, and The Apprenticeship Job Creation Tax Credit will be available to eligible employers in 
(k) where the taxpayer is a corporation control of which has | respect of salaries and wages that are paid to qualifying apprentices on or after May 2, 
been acquired by a person or group of persons at any time after | 2006. i (isi‘S™S : ie vs 
the end of the year, the amount determined under subsection 
(9.2) in respect of the taxpayer, 


2xcept that no amount shall be included in the total determined 
inder any of paragraphs (a) to (e.2) in respect of an outlay, expense | «°°  ._ _ 
xr expenditure that would, if this Act were read without reference to | Budget 2006 also included a number of tax relief measures that are not included in this 
subsections (26) and 78(4), be made or incurred by the taxpayer in Notice. A future bill will include legislation to implement these measures, which in- 
he course of earning income in a particular taxation year, and no | © . SS ee aa 

imount shall be added under paragraph (b) in computing the tax- * Various other measures n support of students, apprentices and tradespeople. 
vayer’s investment tax credit at the end of a particular taxation year ad 

a respect of an outlay, expense or expenditure made or incurred by Related Provisions: 37(11) — Filing deadline for R&D claims; 66(10.1)(b) — Joint 


omnis : : . exploration corporation; 87(2)(qq) — Amalgamations — continuation of corporation; 

Hust or’a HNO Say Wali ites of men income, if 87(2.11) — Vertical amalgamations; 88(1)(e.3) — Hlow-through of ITC to parent on 

1) any of the income is exempt income or is exempt from tax wind-up of corporation; 127(7) — ITC of testamentary trust; 127(8) — ITC of partner- 
M P Pp P 


under this Part, : ship; 127(9.01), (9.02) — Transitional tules for 20-year carryforward: 127 (9) 1) 
: ? ae | Where control acquired before end of year; 127(9.2) — Where control ac uired after 
(m) the taxpayer does not file with the Minister a prescribed : : 4 


fans q ; : : beginning of year; 127(10.1) — Addition to ITC for SR&ED done by CCPC; 
form containing prescribed information in respect of the amount | 127(10.3) Regeneration of ITCs where entitlement to assistance expires: 127(1 ay 


Gp Oe — i 


on or before the day that is one year after the taxpayer’s filing- | (11.2) —1TC calculation rules: 127(26) — Expenditure unpaid within 180 days of end 

~ due date for the particular year; of year; 127(27), (29) — Reduction of ITC where: property converted to commercial 
ne ; desis manele , use; 127(28) — Recapture of negative ITC: 127.1(2), (2.01) — Refundable investment 
roposed Amendment — ITC for apprenticeship job | tax credit; 139.1(18) — Holding corporation deemed not to acquire control ‘of insurer 

— rr creation __  .. on demutualization; 149(10)(c)—— Where corporation becomes or ceases to be exempt; 

of Ways. and: Means »Motion, May 2, 220(2.2) — No extension allowed for deadline in para. (m); 248(1)‘investment tax 


credit” — Definition applies to entire Act: 256(6)-(9) — Whether control acquired (for 

/ : : : _ paras. (j), (k)). 

a. cates Cees ae . History: Para. (d) of the definition “investment tax credit” in subsec. 127(9) repealed 

ee ee a 7s Otel at by 2006, c. 4, subsee. 75(1), applicable to 2006 er seq. Para. (d) formerly read: 

respect of each eligible apprentice employed 

xation year and after May 2, 2006 equal to the (d) the total of all amounts each of which is an’ amount required by subsection 

‘salary and wages payable by the taxpayer in re- 119(9) to be added in computing the taxpayer’s investment tax credit at the end 
_ : —r—“i—™—OO of the year or at the end of any of the 10 taxation years immediately preceding 

the year, 


Para. (a.3) added to the definition “investment tax credit” in subsec. 127(9) by 2003, c. 
28, subsec. 14(3), applicable to 2003 et seg. 


Para. (c) of the definition “investment tax credit” in subsec. 127(9) amended by the 
said c. 28, subsec. 14(4), applicable to 2003 et seg. The para. formerly read: 


(c) the total of all amounts each of which is an amount determined under para- 
graph (a), (a.1), (a.2) or (b) in respect of the taxpayer for any of the 10 taxation 
years immediately preceding or the 3 taxation years immediately following the 
year, 


if an eligible apprentice is employed in a particul 
yer and any other person who is related to the taxpayer 
lat has a member that is related to the taxpayer), the | 
\curred by the taxpayer in respect of that eligible appren 
ar of the taxpayer that includes the end of that calendar ye: 


talon Subpara. (e.1)(v) of the definition “investment tax credit” \in subsec. 127(9) added by 
ioe taxpayer the said c. 28, subsec. 14(5), applicable to 2003 et seq. 

designated by all of those related persons to be the eligible aployer of the Para. (a.1) amended and para, (a.2) added to’ the definition “investment tax credit” in 
ligible apprentice for the purpose of this investment tax credi ‘ : . . : subsec. 127(9), by 2001, c. 17, subsec. 118(4), para. (a.1) applicable to taxation years 
an eligible apprentice be an individual who is working in a prescribed trade in thas begin after February 2000 except that, if it Sopporatlon ss oe faxeaHPR Rows ues 
first two years of the individual’s provinci ally registere d apprenticeship on. begins after February 2000 ends before 2001, it is applicable to the corporation’s taxa- 
Sand oe 2 oe tion years that begin after 2000. Para. (a.2) is applicable after October 17, 2000. Para. 


oo Le -— — — #2. (a.1) formerly read: 
dja Prescribed trade be a trade that is one of the 45 Red Seal Trades or a trade 
Prescribed to be a trade that is in Canada’s strategic economic interest, _ 


eral Budget, Supplementary Information, May 2, 2006: Apprenticeship Job 


(a.1) 20% of the taxpayer’s SR&ED qualified expenditure pool at the end of the 
year, 


2 Ci Para. (c) of the definition “investment tax credit” in subsec. 127(9) amended by the 
al Bae ines | / oe - | said c. 17, subsec. 118(5), to add reference to “(a.2)”, applicable after October 17, 
2006 proposes to introduce an Apprenticeship Job Creation Tax Credit in order 2000. 

de eligible Ohta aidan pet ie nse. se Para. (1) of the definition “investment tax credit” in subsec. 127(9) amended by, the said 
Fas paid . iste erie ates tp | oan ca ok $2,000 per year per | ° 17, subsec. 118(6), applicable to all taxation years. Para. (1) formerly read: 

: ice (Le., the credit would be available on up to $20,000 of an apprentice’s sala- (I) any of the income is exempt income, or 

Id wages). Eligible employers will be businesses that incur salaries and wages in 
et of qualifying apprentices. Special rules will apply where an apprentice works 


The portion of the definition “investment tax credit” in subsec. 127(9) after para. (k) 


& se : : me amended by 1998, c. 19, subsec. 33(1), applicable to all taxation years except that, if 
(0 Or more elated employers in a year so that the maximum tax credit in the year the taxpayer’s filing-due date for the year is before June 1996. the taxpayer may file the 


| Pect of that apprentice that those employers can claim does not exceed $2,000. prescribed form referred to in para. (m) before June 1997, and. for this purpose, the 


lifying apprentice will be an apprentice who is working in a qualifying trade in | definition “filing-due date” in subsec. 248(1) applies to all taxation years. The closing 
wo years of his or her provincially registered apprenticeship contract with an | words formerly read: 

smployer. The qualifying trades will be prescribed and will include the 45 

‘currently included in the Red Seal trades. The Red Seal allows a journeyperson 

¢ in their trade — without haying to write further examinations — in any prov- 

aritory in Canada where the trade is recognized. 


except that no amount shall be included in the total determined under any of 
paragraphs (a) to (e.2) in respect of any qualified expenditure incurred by the 
taxpayer in the course of earning income from a business, or in respect of any 
certified property or qualified property acquired by the taxpayer for use in the 
, lition, the Minister of Finance may, in consultation with the Minister of Human course of earning income from a business. if any of the income from that busi- 
fees and Social Development, put forth regulations to prescribe other trades, ness is exempt from tax under this Part: 
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Paras. (a), (c), that portion between paras. (e) and (g), subparas. (g)(iii) and (h)(iii), and 
the closing words of the definition “investment tax credit” in subsec. 127(9) amended, 
subparas. (g)(ii) and (h)(1i) repealed, para. (a.1) added, by 1996, c. 21, subsecs. 30(12) 
to (17), applicable to taxation years that begin after 1995. These portions of the defini- 
tion formerly read: 


(a) the total of all amounts each of which is the specified percentage of 


(i) the capital cost to the taxpayer of approved project property, certified 
property, qualified construction equipment, qualified property, qualified 
small-business property or qualified transportation equipment acquired by 
the taxpayer in the year, 


(ii) a qualified expenditure made by the taxpayer in the year, or 
(iii) the taxpayer’s qualified Canadian exploration expenditure for the year, 
(c) the total of all amounts each of which is 


(i) an amount determined under paragraph (a) or (b) in respect of the tax- 
payer for any of the 5 taxation years immediately preceding the year, where 
the property was acquired, or the qualified expenditure was made, before 
April 20, 1983, or 


(ii) an amount determined under paragraph (a) or (b) in respect of the tax- 
payer for any of the 10 taxation years immediately preceding or the 3 taxa- 
tion years immediately following the year. where the property was acquired, 
or the qualified expenditure was made, after April 19, 1983 or the qualified 
Canadian exploration expenditure was for a taxation year ending after No- 
vember 30, 1985, 


(e.1) the total of all amounts each of which is the specified percentage of that 
part of a repayment made by the taxpayer in the year or in any of the 10 taxation 
years immediately preceding or the 3 taxation years immediately following the 
year that can reasonably be considered to be a repayment of government assis- 
tance, non-government assistance or a contract payment that reduced the capital 
cost to the taxpayer of a property under paragraph (11.1)(b), the amount of an 
expenditure made by the taxpayer under paragraph (11.1)(c) or the prescribed 
proxy amount of the taxpayer under paragraph (11.1)(f), and 


(e.2) the total of all amounts each of which is the specified percentage of '/1 of 
that part of a repayment made by the taxpayer in the year or in any of the 10 
taxation years immediately preceding or the 3 taxation years immediately fol- 
lowing the year that can reasonably be considered to be a repayment of govern- 
ment assistance, non-government assistance or a contract payment that reduced 
the amount of an expenditure made by the taxpayer under paragraph (11.1)(e) in 
respect of first term shared-use-equipment or second term shared-use-equipment, 
and, for that purpose, a repayment made by the taxpayer in any taxation year 
preceding the first taxation year ending coincidentally with the first period or the 
second period in respect of first term shared-use-equipment or second term 
shared-use-equipment, respectively, shall be deemed to have been made by the 
taxpayer in that first taxation year, 


exceeds the total of 


(f) the total of all amounts each of which is an amount deducted under subsection 
(5) from the tax otherwise payable under this Part by the taxpayer for a preced- 
ing taxation year in respect of 


(i) property acquired, or an expenditure made, in any of the 5 taxation years 
immediately preceding the year, where the property was acquired, or the ex- 
penditure was made, before April 20, 1983, or 


(ii) property acquired, or an expenditure made, in the year or in any of the 10 
taxation years immediately preceding or the 2 taxation years immediately 
following the year, where the property was acquired, or the expenditure was 
made, after April 19, 1983, 


(g)(ii) in respect of property acquired, or an expenditure made, before April 20, 
1983, at the end of any of the 4 taxation years immediately preceding the year, or 


(g)(iii) in respect of property acquired, or an expenditure made, after April 19, 
1983, at the end of any of the 9 taxation years immediately preceding or the 3 
taxation years immediately following the year, 


(h)(ii) in respect of property acquired, or an expenditure made, before April 20, 
1983, at the end of any of the 5 taxation years immediately preceding the year, or 


(h)(iii) in respect of property acquired, or an expenditure made, after April 19, 
1983. at the end of any of the 10 taxation years immediately preceding or the 3 
taxation years immediately following the year, ; 


except that no amount shall be included in the total determined under any of 

paragraphs (a) to (e.2) in respect of any qualified expenditure incurred by the 
taxpayer in the course of earning income from a business, or in respect of any 
certified property or qualified property acquired by the taxpayer for use in the 
course of earning income from a business, if any of the income from that busi- 
ness is exempt from tax under this Part; 


Income Tax Act, Part I, Division E 


Subpara. (a)(i) of the definition “investment tax credit” in subsec. 127(9) amended by 
1994. c. 8, subsec. 15(3), applicable to property acquired after December 2, 1992. Sub- 
para. (a)(i) formerly read: 


(i) the capital cost to the taxpayer of a qualified property, qualified transportation 
equipment, qualified construction equipment, approved project property or certi- 
fied property acquired by the taxpayer in the year, 


Para. (e.1) of the definition “investment tax credit” in subsec. 127(9) amended, para. 
(e.2) added, by 1994, c. 8, subsec. 15(4), applicable to taxation years ending after De- 
cember 2, 1992. Para. (e.1) formerly read: 


(e.1) the total of all amounts each of which is the specified percentage of that 
part of a repayment made by the taxpayer in the year or in any of the 10 taxation 
years immediately preceding or the 3 taxation years immediately following the 
year that may reasonably be considered to be a repayment of government assis- 
tance, non-government assistance or a contract payment that reduced the capital 
cost to the taxpayer of a property under paragraph (11.1)(b) or that reduced the 
amount of an expenditure made by the taxpayer under paragraph (11.1)(c) 


The closing words of the definition “investment tax credit” in subsec. 127(9) amended 
by 1994, c. 8, subsec. 15(5), applicable to property acquired after December 2, 1992. 
They formerly read: 


except that no amount shall be included in the total determined under any of 

paragraphs (a) to (e.1) in respect of any qualified Canadian exploration expendi- 
ture or qualified expenditure made by the taxpayer in the course of earning in- 
come from a business, or in respect of any certified property, qualified property 
or approved project property acquired by the taxpayer for use in the course of 
earning income from a business, if any of the income from that business is ex- 
empt from tax under this Part: 


That portion of “investment tax credit” following para. (k) in subsec. 127(9) added by 
1994. c. 7. Sch. Il (1991, c. 49), subsec. 104(1), applicable to property acquired and 


expenditures made by a taxpayer after July 13, 1990, other than property acquired and 
expenditures made after that day and before 1992 


(a) under an agreement in writing entered into by the taxpayer before July 14; 
1990; or 


(b) for the purpose of completing the construction of property that was under con- 
struction by or on behalf of the taxpayer before July 14, 1990. ra 


interpretation Bulletins: IT-121R3: Election to capitalize cost of borrowed money 
(archived); IT-151R5: Scientific research and experimental development expenditures: 
IT-273R: Government assistance — general comments. 


Information Circulars: 78-4R3: Investment tax credit rates. 


Application Policies: SR&ED 2004-02: Filing requirements for claiming SR&EL 
carried out in Canada; SR&ED 2005-02: General rules concerning the treatment 0 
government and non government assistance. 


Forms: RC4290: Refunds for small business R&D [guide]; T2 SCH 38: Investmen 
tax credit (ITC) — corporations; T661: Claim for SR&ED in Canada; T2038 (Ind.) 
Investment tax credit (individuals); T4088: Claiming scientific research and experi 
mental development expenditures — guide to form T661. | 


“non-government assistance” means an amount that would be in: 
cluded in income by virtue of paragraph 12(1)(x) if that paragrapl 


were read without reference to subparagraphs 12(1)(x)(vi) and (oi 
| 
Application Policies: SR&ED 2005-02: General rules concerning the treatment © 


government and non government assistance. | 


“non-qualifying corporation” at any time means | 


(a) a corporation that is, at that time, not a Canadian-controlle 
private corporation, 


{ 
4 


(b) a corporation that would be liable to pay tax under Part I. 
for the taxation year of the corporation that includes that time / 
that Part were read without reference to subsection 181.1(4) an. 
if the amount determined under subsection 181.2(3) in respect ‘ 
the corporation for the year were determined without referent 
to amounts described in any of paragraphs 181.2(3)(a), (b), © 
and (f) to the extent that the amounts so described were used’ 
acquire property that would be qualified small-business proper | 
if the corporation were not a non-qualifying corporation, OF — 


(c) a corporation that at that time is related for the purposes | 


section 181.5 to a corporation described in paragraph (6); ' 


History: The definition “non-qualifying corporation” added to subsec. 127(9) by 19 
c. 8, subsec. 15(9), applicable to property acquired after December 2, 1992. 


“pre-production mining expenditure”, of a taxable Canadian CC. 
poration for a taxation year, means the total of all amounts each — 


; 
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Subdivision c — Computation of Tax: All Taxpayers 


which is an expenditure incurred after 2002 by the taxable Canadian 
corporation in the taxation year that 


(a) would be an expense described in paragraph (f) or (g) of the 
definition “Canadian exploration expense” in subsection 66.1(6) 
if the expression “mineral resource” in that paragraph were de- 
fined to mean a mineral deposit from which the principal min- 
eral to be extracted is diamond, a base or precious metal deposit, 
or a mineral deposit from which the principal mineral to be ex- 
tracted is an industrial mineral that, when refined, results in a 
base or precious metal, and 


(b) is not an expense that was renounced under subsection 
66(12.6) to the taxable Canadian corporation; 


Proposed Amendment — 127(9)“pre-production 
oe mining expenditure” — 
ter from Dept. of Finance, December 8, 2004; 


are writing in response 


ting on May 25, 2004. 


our letter and in our subsequent meeting you expressed 
ion in paragraph (b) of the definition “pre-production. 


to your letter dated March 23 : rther to our 


re” in sub- 
ion 127(5) [should be 127(9) —- ed.] of the Jncome Ta lc ). That para- 
aph excludes an expenditure from qualifying as a pre-producti expenditure 


it is renounced under the terms of a flow-through share agree 


u have asked us to recommend changes to the Act that would allow pre-production 
ining expenditures renounced under a flow-through share agreement to qualify for the 
fe-production tax credit if the flow-through shareholder is a taxable Canadian corpora- 

n that owns. all the outstanding shares of the corporation that incurred the 
xpenditures, ss 


easons, mineral exploration and development ac- 
a wholly-owned Subsidiary of a mining corpo- 
tred method of financing the subsidiary would 
flow-through shares. In this case, the subsidiary 
ot would not be expected to have any income for 
1, therefore, would not be in a position to use the pre- 


ould not normally have an 
considerable period of ti 
oduction tax credit, 


$ set out in the March 2003 technical paper titled, “Improving the Income Taxation of 

Resource Sector in Canada”, the credit was deliberately limited to the taxable Cana- 
an corporation that incurred the expenditures and was not intended to be transferable 
another corporation, | + +~=—rer 


»wever, we agree that pre-production mining expenditures — 

jolly-owned subsidiary of a taxable Canadian corporation (“pa 
Jounced to that corporation should qualify for the pre-prod 
rent corporation is a “principal-business corporation” 
Act, if the definition were read without reference to 


urs sincerely, 
General Director, Tax Legislation Division, Tax Policy Branch 
lated Provisions: 127(9)“investment tax credit”(a.3) — 5%. 7% or 10% credit for 


enditure; 127(11.1)(c.3) — Reduction for assistance received. 


‘tory: The definition “pre-production mining expenditure” in subsec. 127(9) added 
2003, c. 28, subsec. 14(7), applicable to 2003 er seq 


ualified Canadian exploration expenditure’? — [Repealed] 


tory: The definition “qualified Canadian exploration expenditure” in subsec. 


19) repealed by 1996, c. 21, subsec. 30(9), applicable to taxation years that begin 
* 1995. It formerly read: 


“qualified Canadian exploration expenditure” of a taxpayer for a taxation year 
means the prescribed expenditure of the taxpayer for the year; 


Aalified construction equipment” — [Repealed] 

Ory: The definition “qualified construction equipment” in subsec. 127(9) repealed 
996, c. 21, subsec. 30(9), applicable to taxation years that begin after 1995. It 
erly read: 


“qualified construction equipment” of a taxpayer means prescribed equipment 


S. 127(9) qua 


used, or acquired for use or lease, for an 
by the taxpayer and that is 


(a) to be used by the t 
Canada in the course 


y purpose whatever before its acquisition 


axpayer principally for the purpose of construction in 
of carrying on a business other than a business 


(1) the income from which is exempt from income t 


ax by virtue of any 
provision of this Act, or 


(ii) the income from which is not included in the taxp 
in the case of a non-resident person, in the taxpayer’ 
earned in Canada, or 


ayer’s income or, 
s taxable income 


(b) to be leased by the taxpayer, if 

(1) the equipment is leased by the taxpayer in the ordinary course of 
carrying on a business in Canada, the income from which is other than 
income referred to in subparagraph (a)(i) or (ii), to a lessee who can 
reasonably be expected to use the equipment principally for the purpose 
and under the circumstances referred to in paragraph (a), and 

(ii) the taxpayer is a corporation whose principal business is a business 
described in subparagraph (d)(i) of the definition “qualified property” in 


this subsection or is a taxpayer whose principal business is a construc- 
tion business; 


“qualified expenditure” 


incurred by a taxpayer in a taxation year 
means 


(a) an amount that is an expenditure incurred in the year by the 
taxpayer in respect of scientific research and experimental de- 
velopment that is an expenditure 


(i) for first term shared-use-equipment or second term 
shared-use-equipment, 


(11) described in paragraph 37(1)(a), or 
(iii) described in subparagraph 37(1)(b)(i), or 
(b) a prescribed proxy amount of the taxpayer for the year 
(which, for the purpose of paragraph (e), is deemed to be an 
amount incurred in the year), 
but does not include 


(c) a prescribed expenditure incurred in the year by the taxpayer, 


(d) where the taxpayer is a corporation, an expenditure specified 
by the taxpayer for the year for the purpose of clause 
194(2)(a)(ii)(A), 

(e) [Repealed] 


(f) an expenditure (other than an expenditure that is salary or 
wages of an employee of the taxpayer) incurred by the taxpayer 
in respect of scientific research and experimental development 
to the extent that it is performed by another person or partner- 
ship at a time when the taxpayer and the person or partnership to 


which the expenditure is paid or payable do not deal with each 
other at arm’s length, 


(g) an expenditure described in paragraph 37(1)(a) that is paid or 
payable by the taxpayer to or for the benefit of a person or part- 
nership that is not a taxable supplier in respect of the expendi- 
ture, other than an expenditure in respect of scientific research 


and experimental development directly undertaken by the tax- 
payer, and 


(h) an amount that would otherwise be a qualified expenditure 
incurred by the taxpayer in the year to the extent of any reduc- 
tion in respect of the amount that is required under any of sub- 
sections (18) to (20) to be applied; 


Related Provisions: 18(9)(e) — Prepaid expenses deemed incurred in later taxation 
year; 37(1.3) — SR&ED within 200 nautical miles offshore is deemed done in Canada: 
127(11.5) — Adjustments to qualified expenditures; 127(13)-(16) — Agreement to 
transfer expenditures to non-arm’s length person who performs research: 
127(18)-(21) — Reduction to reflect government assistance; 127(24) — Anti-avoid- 
ance rule — exclusion from qualified expenditure: 127(26) — Amounts not paid within 
180 days of end of year. 


History: Para. (e) repealed and paras. (f) and (g) of the definition “qualified expendi- 
ture” in subsec. 127(9) amended by 1998, c. 19, subsec. 33(2), applicable to taxation 
years that begin after 1995. The paras. formerly read: 


(e) subject to subsection (11.4), an amount in respect of which the taxpayer does 
not file with the Minister a prescribed form containing prescribed information on 
or before the day that is 12 months after the taxpayer’s filing-due date for the 
particular taxation year in which the amount would have been incurred if this 


(equired by the taxpayer after April 19, 1983 and before 1989 that has not been 


Act were read without reference to subsections (26) and 78(4) where the particu- 
lar year begins after 1995, 


S. 127(9) qua 


(f) an expenditure (other than an expenditure that is salary or wages of an em- 
ployee of the taxpayer) incurred by the taxpayer in respect of scientific research 
and experimental development to the extent that it is performed for or on behalf 
of the taxpayer at a time when the taxpayer and the person or partnership to 
which the expenditure is paid or payable do not deal with each other at arm’s 
length, 


g) an expenditure described in paragraph 37(1)(a), other than an expenditure on 
scientific research and experimental development directly undertaken by the tax- 
payer, that is paid or payable by the taxpayer to or for the benefit of a person or 
partnership that is not a taxable supplier in respect of the expenditure, and 


The definition “qualified expenditure” in subsec. 127(9) amended by 1996, c. 21, sub- 
sec, 30(10), applicable to taxation years that begin after 1995. It formerly read: 


“qualified expenditure” means an expenditure in respect of scientific research 
and experimental development incurred by a taxpayer that is an expenditure in 
respect of first term shared-use-equipment or second term shared-use-equipment 
or an expenditure described in paragraph 37(1)(a) or subparagraph 37(1)(b)(i) 
and includes an amount that is a prescribed proxy amount of a taxpayer, but does 
not include 


(a) a prescribed expenditure, 


(b) in the case of a taxpayer that is a corporation, an expenditure specified by 
the taxpayer for the purposes of clause 194(2)(a)(i)(A), or 


(c) subject to subsection (11.4), an expenditure in respect of which the tax- 
payer does not, by the day on or before which the taxpayer’s return of in- 
come under this Part for the taxpayer's taxation year after that in which the 
expenditure was incurred is required to be filed, or would be required to be 
filed if tax under this Part were payable by the taxpayer for that following 
year, file with the Minister a prescribed form containing prescribed 
information; 


1998. c. 19, s. 306, amended subsec. 30(26) of the Income Tax Act Budget Amendment 
Act (S.C. 1996, c. 21) (Bill C-36) to read as follows, and added subsec. (26.1), deemed 
to have come into force on June 20, 1996: 


(26) Subject to subsection (26.1), subsections (1) to (3) and (5) to (23), subsec- 
tions 127(11.4) and (11.5) of the Act, as enacted by subsection (24), and subsec- 
tions 127(13) to (25) of the Act, as enacted by subsection (25), apply to taxation 
years that begin after 1995. [This is unchanged except for “subject to subsection 
(26.1) —ed.] 


(26.1) Where, because of the application of subsection (26), an amount paid or 
payable by a person or partnership to a taxpayer with whom the person or part- 
nership does not deal at arm’s length otherwise 


(a) would be a qualified expenditure of the person or partnership but would 
not be a contract payment received or receivable by the taxpayer, or 


(b) would not be a qualified expenditure of the person or partnership but 
would be a contract payment received or receivable by the taxpayer, 


the amount is deemed not to be a qualified expenditure of the person or partner- 
ship and not to be a contract payment received or receivable by the taxpayer. 


Para. (c) of the definition “qualified expenditure” in subsec. 127(9) added by 1994, c. 
21, subsec. 61(1), applicable after February 21, 1994 to expenditures incurred at any 
time except that, for an expenditure incurred by a taxpayer in a taxation year ending 
before February 22, 1994, the taxpayer may file the prescribed form referred to in para. 
(c) by the later of the day referred to in that para. and September 13, 1994. 


The opening words of the definition “qualified expenditure” in subsec. 127(9) amended 
by 1994, c. 8, subsec. 15(6), applicable to taxation years ending after December 2, 
1992. They formerly read: 


“qualified expenditure” means an expenditure in respect of scientific research 
and experimental development made by a taxpayer after March 31, 1977 that 
qualifies as an expenditure described in paragraph 37(1)(a) or subparagraph 
37(1)(b)(i), but does not include 


Regulations: 2900(4) (prescribed proxy amount); 2902 (prescribed expenditure). 


Interpretation Bulletins: IT-104R3: Deductibility of fines or penalties; IT-151R5: 
Scientific research and experimental development expenditures. 


Information Circulars: 97-1; SR&ED— Administrative guidelines for software 
development. 


Application Policies: SR&ED 2002-03: Taxable supplier rules; SR&ED 2004-01: 
Retiring allowance; SR&ED 2005-02: General rules concerning the treatment of gov- 
ernment and non government assistance. 


Forms: T2 SCH 301: Newfoundland research and development tax credit; ser 
340: Nova Scotia research and development tax credit; T2 SCH 360: New Brunswick 
research and development tax credit; T2 SCH 380: Manitoba research and development 
tax credit: T2 SCH 403: Saskatchewan research and development tax credit; T2:SCH 
422: Yukon research and development tax credit; T661: Claim for SR&ED in Canada; 
T1129: Newfoundland research and development tax credit (individuals): T1232: Yu- 
kon research and development tax credit (individuals); T4088: Claiming scientific re- 
search and experimental development expenditures — guide to form T661: 


Income Tax Act; Part I, Division E 


“qualified property” of a taxpayer means property (other than an 

approved project property or a certified property) that is qs 
(a) a prescribed building to the extent that it is acquired. by the 
taxpayer after June 23, 1975, or 


(b) prescribed machinery and equipment acquired by the tax- 
payer after June 23, 1975, 


that has not been used, or acquired for use or lease, for any purpose 
whatever before it was acquired by the taxpayer and that is 


(c) to be used by the taxpayer in Canada primarily for the pur- 
pose of 


(i) manufacturing or processing goods for sale or lease, 

(ii) farming or fishing, 

(iii) logging, 

(iv) operating an oil or gas well or extracting petroleum or 


natural gas from a natural accumulation of petroleum or nat- 
ural gas, iS 


(v) extracting minerals from a mineral resource, 
(vi) processing 


(A) ore (other than iron ore or tar sands ore) from a min- 
eral resource to any stage that is not beyond the prime 
metal stage or its equivalent, 


(B) iron ore from a mineral resource to any stage that is 
not beyond the pellet stage or its equivalent, or 


(C) tar sands ore from a mineral resource to any stage that 
is not beyond the crude oil stage or its equivalent, 


(vii) producing industrial minerals, 


(viii) processing heavy crude oil recovered from a natural | 
reservoir in Canada to a stage that is not beyond the crude oil 
stage or its equivalent, 


(ix) Canadian field processing, 
(x) exploring or drilling for petroleum or natural gas, 


(xi) prospecting or exploring for or developing a mineral 
resource, 


(xii) storing grain, or 
(xiii) harvesting peat, 
(c.1) to be used by the taxpayer in Canada primarily for the pur- 


pose of producing or processing electrical energy or steam in a 
prescribed area, where 


(i) all or substantially all of the energy or steam 
(A) is used by the taxpayer for the purpose of gaining or 


producing income from a business (other than the busi- 
ness of selling the product of the particular property), or 


(B) is sold directly (or indirectly by way of sale to a pro- 

vincially regulated power utility operating in the pre- 

scribed area) to a person related to the taxpayer, and 
(ii) the energy or steam is used by the taxpayer or the person 
related to the taxpayer primarily for the purpose of manufac- 
turing or processing goods in the prescribed area for sale 01 
lease, or 


(d) to be leased by the taxpayer to a lessee (other than a persor 
exempt from tax under this Part because of section 149) who cat 
reasonably be expected to use the property in Canada primarily 
for any of the purposes referred to in subparagraphs (c)(i) t 
(xiii), but this paragraph does not apply to property that is pre 
scribed for the purpose of paragraph (b) unless use of the pro 
perty by the first person to whom it was leased began after Jun: 
23, 1975 and | 


(i) the property is leased in the ordinary course of carrying 0! 
a business in Canada by a corporation whose principal busi 
ness is leasing property, lending money, purchasing condi 
tional sales contracts, accounts receivable, bills of sale, chat 
tel mortgages or hypothecary claims on movables, bills ¢ 
exchange or other obligations representing all or part of th 
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sale price of merchandise or servi 
thereof, 


(ii) the property is manufactured and leased in the ordinary 
course of carrying ‘on business in Canada by a corporation 
whose principal business jis manufacturing property that it 
sells or leases, 


(ili) the property is leased in the ordinary course of carrying 
on business in Canada by a corporation whose principal busi- 
ness is selling or servicing property of that type, or 


(iv) the property is a fishing vessel, including the furniture, 
fittings and equipment attached to it, leased by an individual 
(other than a trust) to a corporation, controlled by the indivi- 
dual, that carries on a fishing business in connection with one 
or more commercial fishing licences issued by the Govern- 
‘ment of Canada to the individual, 


ind, for the purpose of this definition, “Canada” includes the off- 
hore region prescribed for the purpose of the definition “specified 
rercentage”’; 

telated Provisions: 127(11) — Interpretation. 


listory: Subpara. (d)(i) of the definition 
mended by 2001, c. 17, s. 213, to add the 
sles”, in force June 14, 2001. 


ubparas. (c)(ii) to (xii) of the definition 
nended by 1997, c. 25, subsec. 35(1), appl 
996. Subparas. (c)(ii) to (xii) formerly read: 


ces, Or any combination 


“qualified property” in subsec. 127(9) 
phrase “or hypothecary claims on moy- 


“qualified property” in subsec. 127(9) 
icable to taxation years that begin after 


(ii) operating an oil or gas well, extracting petroleum or natural 
ral accumulation thereof or processing heavy crude oil recovere 
Teservoir in Canada to a stage that is not be 
equivalent, 


gas from a natu- 
d from a natural 
yond the crude oil stage or its 


(ili) extracting minerals from a mineral resource, 


(iv) processing ore (other than iron ore or tar sands) from a mineral resource to a 
Stage that is not beyond the prime metal stage or its equivalent, 


'(v) processing iron ore from a mineral resource t 
pellet stage or its equivalent, 


0 a stage that is not beyond the 


(vi) processing tar sands to a sta 
equivalent, 


ge that is not beyond the crude oil Stage or its 


(vii) exploring or drilling for petroleum or natural gas, 

(viii) prospecting or exploring for or developing a mineral resource, 
(ix) logging, 

(x) farming or fishing, 

(xi) storing grain, 

(xii) producing industrial minerals, 


a. (c.1) of “qualified property” in subsec. 
red after 1991, and subpara. (d)(iv) added a 
secs. 61(2), (3). 

para. (c)(xili) added to the definition “qualified property” in subsec. 127(9) b 
4. c. 7, Sch. II (1991, c. 49), subsec. 104(2), applicable to 1985 er seq. 

in subsec. 127(9) substituted by 1994, c. 
cable to property acquired after July 13, 


127(9) added applicable to property ac- 
pplicable to 1980 et seq., by 1994, c. 21. 


y 


1. (d) of the definition “qualified property” 
ch. II (1991, c. 49), subsec. 104(3), appli 
0. Para. (d) formerly read: 


(d) to be leased by the taxpayer to a lessee (other than a person exempt from tax 
under section 149) who can reasonably be expected to use the property in Can- 
ada primarily for any of the purposes referred to in subparagraphs (c)(i) to (xii), 
but this paragraph does not apply in respect of property that is a prescribed pro- 
perty for the purposes of paragraph (b) unless 


(i) the property is leased by the taxpayer in the ordinary course of carrying 
on a business in Canada and the taxpayer is a corporation whose principal 
business is leasing property, manufacturing property that it sells or leases, 
the lending of money, the purchasing of conditional sales contracts, accounts 
receivable, bills of sale, chattel mortgages, bills of exchange or other obliga- 
tions representing part or all of the sale price of merchandise or services, or 
Selling or servicing a type of property that it also leases, or any combination 
thereof, and 


(ii) use of the property by the first lessee commenced after June 23, 1975; 


Portion of the definition “qualified property” following para. (d) in subsec, 127(9) 
I by 1994, c. 7, Sch. IT (1991, c. 49), subsec. 104(4), applicable after February 25, 


sted Cases [subsec. 127(9)“qualified property”): Bois Daaquam Inc. y. R.. 
] 1 C.T.C. 2650 (TCC) (“Primarily” refers to nature of operations, not place of 
Stevenson v. R., ({2002] 1 C.T.C. 2269 (TCC) (Testing machines before use did 
squalify categorization as “new”): Will-Kare Paving & Contracting Ltd. y. R., 


]3 C.T.C. 463 (SCC) (Settled concepts of law (e.g., sale, lease) to be preferred to 
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plain meaning); Service Pause Café Mat Ine. v. R., [2000] 2 C.T.C. 2 
fee grounds transformed into goods for sale; 
of Canada Inc. v. R., [2000] 2 C.T.C. 1 (FCA) (Quantitative aspect (space) will govern 
unless compelling evidence provided as to qualitative (investment. salaries, service) 
aspect); Allarcom Pay Television Ltd. y. R., [2000] 1 C.T.C. 273 (FCA); aff’g [1996] 3 
C.T.C. 2608 (TCC) (Cable TV contracts were supply of services. not goods): 
Newfoundland Tractor and Equipment Co. v. Canada, [1996] 2 C.T.C. 2250 (TCC) 
(“Use” does not include leasing). 


Regulations: 4600 (prescribed buildin 
(c.1)). 


Interpretation Bulletins: IT-145R: Canadian m 
its —reduced rate of corporate tax, 


Forms: 


339 (TCC) (Cof: 
credit available): Burger King Restaurants 


g, machinery); 4610 (prescribed area for para. 
anufacturing and processing prof- 


T2 SCH 321: PEI corporate investment tax credit, 


“qualified small-business property” — [Repealed] 
History: The definition ‘ 
by 1996, c. 21, subsec. 

formerly read: 


“qualified small-business Property” in subsec. 127(9) repealed 
30(9), applicable to taxation years that begin after 1995. It 


“qualified small-business property” means property, acquired by a taxpayer who 
was an eligible taxpayer at the time the property was acquired, that, if this sub- 
section were read without reference to subsection (11.2), would be 


(a) certified property of the taxpayer if the definition “certified property” 
were read without the reference in it to paragraph (a) of the definition “quali- 
fied property” and without reference to subparagraphs (a)(i) and (ii) of it and 
if the reference in subparagraph (a)(iii) of it to “after 1988” were read as a 
reference to “after December 2, 1992 and before 1994”, 


(b) qualified construction equipment of the taxpayer if the definition “quali- 
fied construction equipment” were read without reference to paragraph (b) 
of it and if the reference in it to “after April 19, 1983 and before 1989” were 
read as a reference to “after December 2. 1992 and before 1994”, 


(c) qualified property of the taxpayer if the definition “qualified property” 
were read without reference to paragraphs (a) and (d) of it and if the refer- 
ence in paragraph (b) of it to “after June 23. 1975” were read as a reference 
to “after December 2, 1992 and before 1994”. or 


(d) qualified transportation equipment of the taxpayer if the definition “qual- 
ified transportation equipment” were read without reference to paragraph (b) 
of it and if the reference in it to “after November 16, 1978 and before 1989” 
were read as a reference to “after December 2, 1992 and before 1994”, 


and where the property was acquired by the taxpayer to be leased to a person 
with whom the taxpayer does not deal at arm’s length and the property is used by 
the person in Canada primarily for the purposes described in any of the defini- 
tions “qualified construction equipment”, “qualified property” and “qualified 
transportation equipment”, for the purposes of this subsection, the taxpayer shall 
be deemed to have acquired the property for that use; 


The definition “qualified small-business property” added to subsec. 127(9) by 1994, c. 
8, subsec. 15(9), applicable to property acquired after December 2, 1992. 


“qualified transportation equipment” — [Repealed] 


History: The definition “qualified transportation equipment” 
pealed by 1996, c. 21, subsec. 30(9), a 
It formerly read: 


in subsec. 127(9) re- 
pplicable to taxation years that begin after 1995. 


“qualified transportation equipment” of a taxpayer means prescribed equipment 
acquired by the taxpayer after November 16, 1978 and before 1989 that has not 
been used, or acquired for use or lease, for any purpose whatever before it was 
acquired by the taxpayer and that is 


(a) to be used by: the taxpayer principally for the purpose of transporting 
passengers, property or passengers and property, in Canada or to and from 
Canada, in the ordinary course of Carrying on a business in Canada other 
than a business 


(i) the income from which is exem 
provision of this Act, or 


pt from income tax by virtue of any 


(ii) the income from which is not included in the taxpayer's income or, 
in the case of a non-resident person, the taxpayer’s taxable income 
earned in Canada, or 


(b) to be leased by the taxpayer, if 


(i) the equipment is leased by the taxpayer in the ordinary course of 
carrying on a business in Canada, the income from which is other than 
income referred to in subparagraph (a)(i) or (ii), to a lessee who can 
reasonably be expected to use the equipment principally for the pur- 
poses and under the circumstances referred to in paragraph (a), and 
(i) the taxpayer is a corporation whose principal business is a business 
described in subparagraph (d)(i) of the definition “qualified property” in 
this subsection or is a taxpayer whose principal business is passenger, 
property or passenger and property transport; 
Selected Cases [subsec. 127(9)“qualified transportation equipment”): 
McMynn v. Canada, [1995] 1 C.T.C. 2417 (TCC) (“Transport” used as noun is broader 
than “transporting”. 


S. 127(9) qua Income Tax Act, 


Regulations: 4601 (prescribed equipment). 


“SR&ED qualified expenditure pool” of a taxpayer at the end of 
a taxation year means the amount determined by the formula 


A+B -C 
where 


A is the total of all amounts each of which is a qualified expendi- 
ture incurred by the taxpayer in the year, 


is the total of all amounts each of which is an amount deter- 
mined under paragraph (13)(e) for the year in respect of the tax- 
payer, and in respect of which the taxpayer files with the Min- 
ister a prescribed form containing prescribed information by the 
day that is 12 months after the taxpayer’s filing-due date for the 
year, and 


B 


is the total of all amounts each of which is an amount deter- 
mined under paragraph (13)(d) for the year in respect of the 
taxpayer, 

Related Provisions: 37(1.3) —SR&ED within 200 nautical miles offshore is 
deemed done in Canada; 127(5)(a)(i), 127(5)(a)(ii)(A) — Investment tax credit; 
127(9)investment tax credit’(a.1) — 20% of pool claimable; 127(10.1)(b) — Addi- 
tional ITC for CCPC; 127(13) — Transfer of pool to other taxpayer; 127(14) — Identi- 
- fication of amounts transferred as current or capital; 143.3 — Stock option benefits to 
employees are not SR&ED expenditures; 220(2.2) — No extension allowed for filing 
deadline; 257 — Formula cannot calculate to less than zero. 


History: The definition “SR&ED qualified expenditure pool” added to subsec. 127(9) 
by 1996, c. 21, subsec. 30(18), applicable to taxation years that begin after 1995. 


Application Policies: SR&ED 94-01: Retroactive claims for scientific research 
(TPRs); SR&ED 95-04R: Conflict of interest with regard to outside consultants; 
SR&ED 96-05: Penalties under subsec. 163(2); SR&ED 96-07: Prototypes, custom 
products/commercial assets, pilot plants and experimental production; SR&ED 2000- 
02R: Guidelines for resolving claimants’ SR&ED concerns. See also under 248(1)*sci- 
entific research and experimental development”. 


Forms: RC4290: Refunds for small business R&D [guide]; T661: Claim for SR&ED 
in Canada: T4052: An introduction to the SR&ED program [guide]; T4088: Claiming 
scientific research and experimental development expenditures — guide to form T661. 


“second term shared-use-equipment” of a taxpayer means pro- 
perty of the taxpayer that was first term shared-use-equipment of 
the taxpayer and that is used by the taxpayer, during its operating 
time in the period (in this subsection and subsection (11.1) referred 
to as the “second period”) beginning at the time the property was 
acquired by the taxpayer and ending at the end of the taxpayer’s 
first taxation year ending at least 24 months after that time, prima- 
rily for the prosecution of scientific research and experimental de- 
velopment in Canada; 


Related Provisions: 37(1.3)—SR&ED within 200 nautical miles offshore is 
deemed done in Canada; 88(1)(e.3) closing words — Winding-up — parent deemed 
continuation of subsidiary; 127(11.5)(b) — Adjustments to qualified expenditures. 


History: The definition “second term shared-use-equipment” added to subsec. 127(9) 
by 1994, c. 8, subsec. 15(9), applicable to property acquired after December 2, 1992. 


Application Policies: SR&ED 2005-01: Shared-use equipment. 
“specified percentage”? means 
(a) in respect of a qualified property 
(i) acquired before April, 1977, 5%, 


(ii) acquired after March 31, 1977 and before November 17, 
1978 primarily for use in 


(A) the Province of Nova Scotia, New Brunswick, Prince 
Edward Island or Newfoundland or the Gaspé Peninsula, 
10%, 


(B) a prescribed designated region, T%, and 
(C) any other area in Canada, 5%, 


(iii) acquired primarily for use in the Province of Nova Sco- 
tia, New Brunswick, Prince Edward Island or Newfoundland 
or the Gaspé Peninsula, 


(A) after November 16, 1978 and before 1989, 20%, 
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(B) after 1988 and before 1995, 15%, 
(C) after 1994, 15% where the property 


(I) is acquired by the taxpayer under a written agree- 
ment of purchase and sale entered into by the taxpayer 
before February 22, 1994, 


payer on February 22, 1994, or 


on behalf of the taxpayer on February 22, 1994, and 


(D) after 1994, 10% where the property is not property to 
which clause (C) applies, 


26, 1986 primarily for use in a prescribed offshore region, 
7%, 


and 
(A) after February 25, 1986 and before 1989, 20%, 
(B) after 1988 and before 1995, 15%, 
(C) after 1994, 15% where the property 


ment of purchase and sale entered into by the taxpayer 
before February 22, 1994, 


payer on February 22, 1994, or 


and integral part of property under construction by or 
on behalf of the taxpayer on February 22, 1994, and 


(D) after 1994, 10% where the property is not property to 
which clause (C) applies, 


(vi) acquired primarily for use in a prescribed designated re- 
gion and 


(A) after November 16, 1978 and before 1987, 10%, 
(B) in 1987, 7%, 

(C) in 1988, 3%, and 

(D) after 1988, 0%, and 


(vii) acquired primarily for use in Canada (other than a pro- 
perty described in subparagraph (iii), (iv), (v) or (vi)), and 


(A) after November 16, 1978 and before 1987, 7%, 
(B) in 1987, 5%, 
(C) in 1988, 3%, and 
(D) after 1988, 0%, 
(b) in respect of qualified transportation equipment acquired 
(1) before 1987, 7% 
(ii) in 1987, 5%, and 
(iii) in 1988, 3%, 
(c) in respect of qualified construction equipment acquired 
(i) before 1987, 7%, 
(ii) in 1987, 5%, and 
(iii) in 1988, 3%, 
(d) in respect of certified property 
(i) included in subparagraph (a)(i) of the definition “certifi 
property” in this subsection, 50%, 


(ii) included in subparagraph (a)(ii) of that definition, 407 


and 
| 


(iii) in any other case, 30%, 


934 


(v) acquired primarily for use in a prescribed offshore region. 


(I) is acquired by the taxpayer under a written agree- 


(II) was under construction by or on behalf of the tax- 


(11) is machinery or equipment that will be a fixed, 


(II) is machinery or equipment that will be a fixed 
and integral part of property under construction by or | 


(iv) acquired after November 16, 1978 and before February | 


(II) was under construction by or on behalf of the tax- 
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(e) in respect of a qualified expenditure 


(i) made after March 31, 1977 and before November 17, 
1978 in respect of scientific research and experimental devel- 
opment to be carried out in 


(A) the Province of Nova Scotia, New Brunswick, Prince 
Edward Island or Newfoundland or the Gaspé Peninsula, 
10%, 


(B) a prescribed designated region, T'h%, and 
(C) any other area in Canada, 5%, 


(i1) made by a taxpayer after November 16, 1978 and before 
the taxpayer’s taxation year that includes November 1, 1983 
or made by the taxpayer in the taxpayer’s taxation year that 
includes November 1, 1983 or a subsequent taxation year if 
the taxpayer deducted an amount under section 37.1 in com- 
puting the taxpayer’s income for the year, 


(A) where the expenditure was made by a Canadian-con- 
trolled private corporation in a taxation year of the corpo- 
ration in which it is or would, if it had sufficient taxable 
income for the year, be entitled to a deduction under sec- 
tion 125 in computing its tax payable under this Part for 
the year, 25%, and 


(B) where clause (A) is not applicable and the qualified 
expenditure was in respect of scientific research and ex- 
perimental development to be carried out in 


(1) the Province of Nova Scotia, New Brunswick, 
Prince Edward Island or Newfoundland or the Gaspé 
Peninsula, 20%, and 


(II) any. other area in Canada, 10%, 


(ili) made by a taxpayer in the taxpayer’s taxation year that 
ends after October 31, 1983 and before January 1, 1985, 
other than a qualified expenditure in respect of which subpar- 
agraph (ii) is applicable, 


(A) where the expenditure was made by a Canadian-con- 
trolled private corporation in a taxation year of the corpo- 
ration in which it is or would, if it had sufficient taxable 
income for the year, be entitled to a deduction under sec- 
tion 125 in computing its tax payable under this Part for 
the year, 35%, and 


(B) where clause (A) is not applicable and the qualified 
expenditure was in respect of scientific research and ex- 
perimental development to be carried out in 


(I) the Province of Nova Scotia, New Brunswick, 
Prince Edward Island or Newfoundland or the Gaspé 
Peninsula, 30%, and 


(II) any other area in Canada, 20%, 
(iv) made by a taxpayer 


(A) after the taxpayer’s 1984 taxation year and before 
1995, or 


(B) after 1994 under a written agreement entered into by 
the taxpayer before February 22, 1994, 


(other than a qualified expenditure in respect of which sub- 
paragraph (ii) applies) in respect of scientific research and 
experimental development to be carried out in 


(C) the Province of Newfoundland, Prince Edward Island, 
Nova Scotia or New Brunswick or the Gaspé Peninsula, 
30%, and 


(D) in any other area in Canada, 20%, and 


(v) made by a taxpayer after 1994, 20% where the amount is 
not an amount to which clause (iv)(B) applies, 


(f) in respect of the repayment of government assistance, non- 


‘government assistance or a contract payment that reduced 


(i) the capital cost to the taxpayer of a property under para- 
graph (11.1)(b), 


Nn 
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(ii) the amount of a qualified expenditure incurred by the tax- 
payer under paragraph (11.1)(c) or (e) for taxation years that 
began before 1996, or 


(ili) the prescribed proxy amount of the taxpayer under para- 
graph (11.1)(f) for taxation years that began before 1996, 


the specified percentage that applied in respect of the property, 
the expenditure or the prescribed proxy amount, as the case may 
be, 


(f.1) in respect of the repayment of government assistance, non- 
government assistance or a contract payment that reduced a 
qualified expenditure incurred by the taxpayer under any of sub- 
sections (18) to (20), 20%, 


(g) in respect of an approved project property acquired 
(i) before 1989, 60%, and 
(ii) after 1988, 45%, 


(h) in respect of the qualified Canadian exploration expenditure 
of a taxpayer for a taxation year, 25%, 


(i) in respect of qualified small-business property, 10%, and 


() in respect of a pre-production mining expenditure, if the ex- 
penditure was incurred 


(i) in 2003, 5%, 
(ii) in 2004, 7%, and 
(iii) after 2004, 10%; 


Related Provisions: 13(27)(f) — Interpretation — available for use: 12701) — 
Additional amount for R&D; 127(10.8)— Regeneration of ITCs where entitlement to 
assistance expires. 


History: Para. (j) of the definition “specified percentage” in subsec. 127(9) added by 
2003, c. 28, subsec. 14(6), applicable to 2003 et seq. 


Para. (f) of the definition “specified percentage” in subsec. 127(9) amended and para. 
(f.1) added, by 1998, c. 19, s. 146, applicable to taxation years that begin after 1995. 
Para. (f) formerly read: 


(f) in respect of the repayment of government assistance, non-government assis- 
tance or a contract payment that reduced the capital cost to the taxpayer of a 
property under paragraph (11.1)(b), the amount of an expenditure made by the 
taxpayer under paragraph (11.1)(c) or (e), or the prescribed proxy amount of a 
taxpayer under paragraph (11.1)(f), the specified percentage that was applicable 
in respect of the property, the expenditure or the prescribed proxy amount, as the 
case may be, 


Cl. (a)(iii)(B) of the definition “specified percentage” in subsec, 127(9) amended and 
cls. (C) and (D) added by 1995, c. 3, subsec. 37(2), applicable to property acquired and 
expenditures incurred after 1994. Cl, (a)(ii1)(B) formerly read: 


(B) after 1988, 15%, 


Cl. (a)(v)(B) of the definition “specified percentage” in subsec. 127(9) amended and 
cls. (C) and (D) added by 1995, c. 3, subsec. 37(3), applicable to property acquired and 
expenditures incurred after 1994. Cl. (a)(v)(B) formerly read: 


(B) after 1988, 15%, 


Subpara. (e)(iv) of the definition “specified percentage” in subsec. 127(9) amended and 
subpara. (v) added by 1995, c. 3, subsec. 37(4), applicable to property acquired and 
expenditures incurred after 1994. Subpara. (e)(iv) formerly read: 


(iv) made by a taxpayer in [the taxpayer's] 1985 taxation year or a subsequent 
taxation year, other than a qualified expenditure in respect of which subpara- 
graph (ii) is applicable, in respect of scientific research and experimental devel- 
opment to be carried out in 


(A) the Province of Nova Scotia, New Brunswick, Prince Edward Island or 
Newfoundland or the Gaspé Peninsula, 30%, and 


(B) any other area in Canada, 20%, 
Para. (f) of the definition “specified percentage” in subsec. 127(9) amended by 1994, c. 


8, subsec. 15(7), applicable to taxation years ending after December 2, 1992. Para. (f) 
formerly read: 


(f) in respect of the repayment of government assistance, non-government assis- 
tance or a contract payment that reduced the capital cost to the taxpayer of a 
property under paragraph (11.1)(b) or that reduced the amount of an expenditure 
made by the taxpayer under paragraph (11.1)(c), the specified percentage that 
was applicable in respect of the property or expenditure, as the case may be, 


Para. (i) added to the definition “specified percentage” in subsec 127(9) by 1994, c. 8, 
subsec. 15(8), applicable to property acquired after December 2. 1992. 


Regulations: 4607 (prescribed designated region); 4609 (prescribed offshore region). 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


S. 127(9) spe Income Tax Act, Part I, Division E 


Information Circulars: 78-4R3: Investment tax credit rates; 87-5: Capital cost of | History: Para. (b) of the definition “taxable supplier” in subsec. 127(9) amended by 
property where trade-in is involved, 1998. c. 19, subsec. 33(3), applicable to taxation years that begin after 1995. Para. (b) 
formerly read: : 

“specified sampling” means the collecting and testing of samples 
in respect of a mineral resource except that specified sampling does 
not include (i) by which the amount was payable, or 


(b) a non-resident person, or a partnership that is not a Canadian partnership, 


(a) the collecting or testing of a sample that, at the time the sam- (ii) by or for the benefit of which the amount was receivable in the course of 


ple is collected, weighs more than 15 tonnes, and carrying on a business through a permanent establishment (as defined by 
regulation) in Canada. 


(b) the collecting or testing of a sample collected at any time in a 
calendar year in respect of any one mineral resource if the total 
weight of all such samples collected (by any person or partner- 
ship or any combination of persons and partnerships) in the pe- | Regulations: 8201 (permanent establishment). 
riod in the calendar year that is before that time (other than sam- Application Policies: SR&ED 2002-03: Taxable supplier rules. 
ples each of which weighs less than one tonne) exceeds 1,000 ; 

Selected Cases [subsec. 127(9)]: Datacale Research Corp. v. R., [2002] 2 C.T.C. 


rounes: 2548 (TCC) (Rights established by statute can be changed by statute and may not be 
History: The definition “specified sampling” added to subsec, 127(9) by 2001, c. 17, | vested); Kowdrysh v. R., (2001) 2 C.T.C. 156 (RCA) (Beneficial ownership not neces- 
subsec. 118(7), applicable after October 17, 2000. sary for purposes of tax credit); Atcon Construction Ltd. y, R., [2000] 2.C.T.C. 269i} 
; ; . (TCC) (Rock crushing was not extraction of minerals), Burger King Restaurants of 
“super-allowance benefit amount” for a particular taxation year in | Canada Inc. v. R.. [2000] 2 C.T.C. 1 (FCA) (Preparation of fast food was _ 
respect of a corporation in respect of a province means the amount | “processing”.); Mont-Sutton Inc. y. R., [2000] 1 C.T:C. 311 (FCA) (No “rental” of | 
determined by the formula snow at ski resort; ‘surface construction” considered); Com Dey Ltd. y. R., [1999] 2 
C.T.C. 2566 (TCC) (Cost-plus contracts more likely to indicate purchase of scientific 
(A —B) xX C research); McMynn y. R., [1997] 3 C.T.C. 16 (FCTD) (“Use” is direct use by taxpayer 
claiming ITC, not rental to others for their use); Minicom Data Corp. v. Canada, ‘ 
where [1992] 2 C.T.C. 2196 (TCC) (Interest on money borrowed to acquire head office site 
; 5 3 ; not prescribed scientific research and experimental development expense); Mother's 
A is the total of all amounts each of which aS al amount that i> OF ‘hed Parlour et.al. v..R. [1988] 2 C.T.C. 197, (FCA) ai sieyrent tax credit refused | 
may become deductible by the corporation, in computing In- where building not used “primarily” for processing of goods); Lor-Wes Contracting 
come or taxable income relevant in calculating an income tax | Ltd. v. R., [1985] 2 C.T.C. 79 (FCA) (Investment tax credit allowed when subcontrac- 
payable by the corporation under a law of the province for any tor’s work integral and necessary part of contract); Halliburton Services Ltd. vy. R., 
taxation year, in respect of an expenditure on scientific research [1985] 2 C.T.C. 52 (FCTD) (Investment tax credit allowed on contractor’s movable 


and experimental development incurred in the particular year equipment); Bunge of Canada Ltd. v. R., [1984] C.T.C. 284 (FCA) (Loading systems in 
yj grain elevators “qualified property” for investment tax credit). 


The definition “taxable supplier” added to subsec. 127(9) by 1996, c, 21, subsec. 
30(18), applicable to taxation years that begin after 1995. ‘ 


B is the amount by which the amount of the expenditure exceeds 
the total of all amounts that would be required by subsections (9.01) Transitional application of investment tax credit 
(18) to (20) to reduce the corporation’s qualified expenditures definition — For the purpose of applying each of paragraphs (c) to 
otherwise determined under this section if the definitions “gov- | (f), (h) and (i) of the definition “investment tax credit” in subsection 
ernment assistance” and “non-government assistance” did not | (9) in respect of a taxpayer, the reference to “10” in that paragraph 


apply to assistance provided under that law, and is to be read as a reference to the number that is the lesser of 
Cais: (a) 20, and 
(a) where the corporation's expenditure limit for the particu- (b) the number that is the total of 10 and the number of taxation 
lar year is nil, the maximum rate of the province’s income years by which the number of taxation years of the taxpayer that 
tax that applies for that year to active business income earned have ended after 2005 exceeds 11. 


in the province by a corporation, and ¢ 
P y F History: Subsec. 127(9.01) added by 2006, c. 4, subsec. 75(4), applicable to 2006 et 


(b) in any other case, the rate of the province’s income tax | seg. 


for that year that would apply to the corporation if b2 a OL ; a 
(9.02) Transitional application of investment tax credit 


(i) it were not associated with any other corporation in the | gefjnition — For the purpose of applying paragraph (g) of the defi 


Sets inition “investment tax credit” in subsection (9) in respect of a tax- 
(ii) its taxable income for the year were less than | payer, the reference to “9” in that paragraph is to be read as a refer- 
$200,000, and ence to the number that is the lesser of 
(iii) its taxable income for the year were earned in the (a) 19, and 
rovince in-respect of an active business carried on in the $ : 
& euinice P (b) the number that is the total of 9 and the number of taxatior 
ne ‘ years by which the number of taxation years of the taxpayer tha 
Related Provisions: 37(1)(d.1) — Amount reduces R&D deduction pool; 127(9)"in- have ended after 2005 exceeds 11. 
vestment tax credit”(a.1) — No direct ITC for amount; 127(10.1)(b) — Addition to q 
ITC for amount; 257 — Formula cannot calculate to less than zero. History: Subsec. 127(9.02) added by 2006, c. 4, subsec. 75(4), applicable to 2006 ¢ 


History: The definition “super-allowance benefit amount” added to subsec. 127(9) by Bac 


2001. c. 17, subsec. 118(7), applicable to taxation years that begin after Februar 2000 . 
except that, if a ey cae taxation year shi begins pe February 2000 ends (9.1) Control acquired before the end of the yealiiag Wie | 
before 2001, it is applicable to the corporation’s taxation years that begin after 2000. taxpayer 1s a corporation the control of which has been acquired b 
a person or group of persons (each of whom is in this subsectio) 
“taxable supplier” in respect of an amount means referred to as the “purchaser”) at any time (in this subsection fe | 
ferred to as “that time”) before the end of a taxation year of th. 
’ corporation, the amount determined for the purposes of paragrap | 
(b) a non-resident person, or a partnership that is not a Canadian | (j) of the definition “investment tax credit” in subsection (9) is th 


(a) a person resident in Canada or a Canadian partnership, or 


partnership, amount, if any, by which 

(i) by which the amount was payable, or (a) the amount, if any, by which 
(ii) by or for wyhom the amount was receivable (i) the total of all amounts added in computing its investmet | 
in the course of carrying on a business through a permanent es- tax credit at the end of the year in respect of a property 4 
tablishment (as defined by regulation) in Canada. quired, or an expenditure made, before that time H 
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exceeds 
(ii) the total of all amounts each of which is an amount 


(A) deducted in computing its investment tax credit at the 
end of the year under paragraph (f) or (g) of the definition 
“investment tax credit” in subsection (9), or 


(B) deducted in computing its investment tax credit at the 
end of the taxation year immediately preceding the year 
under paragraph (i) of that definition, 


to the extent that the amount may reasonably be considered 
to have been so deducted in respect of a property or expendi- 
ture in respect of which an amount is included in subpara- 
graph (i) 

exceeds the total of 

(b) [Repealed under former Act] 


(c) the amount, if any, by which its refundable Part VI tax on 
hand at the end of the year exceeds the total of all amounts each 

~-of which is an amount designated under subsection 192(4) in re- 
spect of a share issued by it 


(i) in the period commencing one month before that time and 
ending at that time, or 


(ii) after that time, 
and before the end of the year, and 


(d) that proportion of the amount that, but for subsections (3) 
and (5) and sections 126, 127.2 and 127.3, would be its tax pay- 
able under this Part for the year that, 


(i) where throughout the year the corporation carried on a 
particular business in the course of which a property was ac- 
quired, or an expenditure was made, before that time in re- 
spect of which an amount is included in computing its invest- 
ment tax credit at the end of the year, the amount, if any, by 
which the total of all amounts each of which is 


(A) its income for the year from the particular business, 
or 


(B) its income for the year from any other business sub- 
stantially all the income of which was derived from. the 
sale, leasing, rental or development of properties or the 
rendering of services similar to the properties sold, leased, 
rented or developed, or the services rendered, as the case 
may be, by the corporation in carrying on the particular 
business before that time 


exceeds 


(C) the total of all amounts each of which is an amount 
deducted under paragraph | 11(1)(a) or (d) for the year by 
the corporation in respect of a non-capital loss or a farm 
loss, as the case may be, for a taxation year in respect of 
the particular business or the other business, 


is of the greater of 
(ii) the amount determined under subparagraph (i), and 


(iii) its taxable income for the year. 
lated Provisions: 139.1(18) — Holding corporation deemed. not to acquire con- 
of insurer on demutualization: 249(4) — Deemed year-end on change of control; 
(6)-(9) — Whether control acquired. 
*rpretation Bulletins: IT-151R5: Scientific research and e 
‘it expenditures. 
Technical News: 7 (control by a group — 50/50 arrangement. 


ms: T2 SCH 31: Investment tax credit — corporations. 
} 


) Control acquired after the end of the year — Where a 
)2ayer is a corporation the control of which has been acquired by 
tson or group of persons at any time (in this subsection referred 
§ “that time”) after the end of a taxation year of the corporation, 
amount determined for the purposes of paragraph (k) of the def- 
On “investment tax credit” in subsection (9) is the amount, if 
', by which 

a) the total of all amounts each of which is an amount included 
‘N computing its investment tax credit at the end of the year in 


xperimental develop- 
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respect of a property ac 
time 
exceeds the total of 
(b) [Repealed under former Act] 
(c) its refundable Part VII tax on hand at the end of the year, and 


(d) that proportion of the amount that, but for 
and (5) and sections 126, 127.2 and 127.3, woul 
able under this Part for the year that, 


(i) where the corporation acquired a property or made an ex- 
penditure, in the course of Calrying on a particular business 
throughout the portion of a taxation year that is after that 
time, in respect of which an amount is included in computing 
its investment tax credit at the end of the year, the amount, if 
any, by which the total of all amounts each of which is 


(A) its income for the year from the particular business, 
or 


(B) where the corporation carried on a particular business 
in the year, its income for the year from any other busi- 
ness substantially all the income of which was derived 
from the sale, leasing, rental or development of properties 
or the rendering of services similar to the properties sold, 
leased, rented or developed, or the services rendered, as 
the case may be, by the corporation in carrying on the 
particular business before that time 


exceeds 
(C) the total of all amounts each of which is an amount 
deducted under paragraph 111(1)(a) or (d) for the year by 
the corporation in respect of a non-capital loss or a farm 
loss, as the case may be, for a taxation year in respect of 
the particular business or the other business 

is of the greater of 
(ii) the amount determined under subparagraph (i), and 
(ili) its taxable income for the year. 


Related Provisions: 139.1(18)— Holding corporation'deemed not to acquire con- 
trol of insurer on demutualization: 249(4) — Deemed year-end on change of control; 
256(6)-(9) — Whether control acquired. 


Interpretation Bulletins: IT-151R5: Scientific research 
ment expenditures. 


1.T. Technical News: 7 (control by 
Forms: T2 SCH 31: Investment tax credit — corporations. 


quired, or an expenditure made, after that 


subsections (3) 
d be its tax pay- 


and experimental develop- 


a group — 50/50 arrangement). 


(10) Ascertainment of certain property — The Minister may 


(a) obtain the advice of the appropriate minister for the purposes 
of the Regional Development Incentives Act, chapter R-3 of the 
Revised Statutes of Canada, 1970, as to whether any property is 
property as described in paragraph (b) of the definition “certified 
property” in subsection (9); 
(b) obtain a certificate from the appropriate minister for the pur- 
poses of the Regional Development Incentives Act certifying that 
any property specified therein is property as described in para- 
graph (b) of that definition; or 
(c) provide advice to the member of the Queen’s Privy Council 
for Canada appointed to be the Minister for the purposes of the 
Atlantic Canada Opportunities Agency Act as to whether any 
property qualifies for certification under the definition “ap- 
proved project property” in subsection (9). 
Selected Cases [subsec. 127(10)]: Publi-Hebdos Inc. y. Canada, [1995] 2 C.T.C. 
330:(FCTD) (Free newspapers not held for sale or lease); Coopers & Lybrand Limited 
v. Canada, [1994] 2 C.T.C, 336 (FCA) (“For sale” does not mean “for:use in repair 
process”). 


(10.1) Additions to investment tax credit — For the purpose 
of paragraph (e) of the definition “investment tax credit” in subsec- 
tion (9), where a corporation. was throughout a taxation year a Ca- 
nadian-controlled private corporation, there shall be added in com- 
puting the corporation’s investment tax credit at the end of the year 
the amount that is 15% of the least of 


(a) such amount as the corporation claims: 


S. 127(10.1)(b) 


(b) the amount by which the corporation’s SR&ED qualified ex- 
penditure pool at the end of the year exceeds the total of all 
amounts each of which is the super-allowance benefit amount 
for the year in respect of the corporation in respect of a prov- 
ince; and 


(c) the corporation’s expenditure limit for the year. 


Related Provisions: 88(1)(e.8) — Winding-up; 127(10.2)-(10.4) — Expenditure 
limit and associated corporations; 127(10.7) — Further additions to ILEs; 127 (2): 1e- 
fundable investment tax credit’(f)(i) — Addition to refundable ITC; 127.1(2.01) — 
Addition to refundable investment tax credit; 136(1) — Cooperative can be private cor- 
poration for purposes of 127(10.1); 137(7) — Credit union can be private corporation 
for 127(10.1). 


History: Para. 127(10.1)(b) amended by 2001, c. 17, subsec. 1 18(8), applicable to tax- 
ation years that begin after February 2000 except that, if a corporation’s first taxation 
year that begins after February 2000 ends before 2001, it is applicable to the corpora- 
tion’s taxation years that begin after 2000. Para. (b) formerly read: 


(b) the SR&ED qualified expenditure pool of the corporation at the end of the 
year; and 


Subsec. 127(10.1) amended by 1996, c. 21, subsec. 30(19), applicable to taxation years 
that begin after 1995. Subsec. (10.1) formerly read: 


(10.1) For the purpose of paragraph (e) of the definition “investment tax credit” 
in subsection (9), where a corporation was throughout a particular taxation year a 
Canadian-controlled private corporation, there shall be added in computing the 
corporation’s investment tax credit at the end of the particular year the amount 
determined by the formula 


where 
A is the lesser of 


(a) the total of all expenditures described in any of subparagraphs (e)(iv) 
and (v) of the definition “specified percentage” in subsection (9) made 
by the corporation in the particular year and that were designated by it in 
its return of income under this Part for the particular year, and 


(b) the corporation’s expenditure limit for the particular year; and 


Bis the total of all amounts determined under paragraph (a) of the definition 
“investment tax credit” in subsection (9) in respect of an expenditure re- 
ferred to in paragraph (a) of the description of A. 


Subsec. 127(10.1) amended by 1995, c. 3, subsec. 37(5), applicable to taxation years 
that begin after 1995. Subsec. (10.1) formerly read: 


(10.1) For the purpose of paragraph (e) of the definition “investment tax credit” 
in subsection (9), where a taxpayer was throughout a particular taxation year a 
Canadian-controlled private corporation the taxable income of which, for the 
taxation year preceding the particular year together with the taxable incomes of 
all corporations with which it was associated in the particular year for their taxa- 
tion years ending in the calendar year preceding the calendar year in which the 
taxpayer’s particular year ended, does not exceed twice the total of the business 
limits (as determined under section 125) of the taxpayer and the associated cor- 
porations for those preceding years, the amount, if any, by which 


(a) 35% of the lesser of 


(i) the total of all expenditures described in subparagraph (e)(iv) of the 
definition “specified percentage” in subsection (9) made by the taxpayer 
in the particular year and that were designated by it in its return of in- 
come under this Part for the particular year, and 


(ii) the taxpayer’s expenditure limit for the particular year 
exceeds 


(b) the total of all amounts determined under paragraph (a) of the definition 
“investment tax credit” in subsection (9) in respect of an expenditure re- 
ferred to in subparagraph (a)(i) 


shall be added in computing the taxpayer’s investment tax credit at the end of the 
particular year. 


Subsec. 127(10.1) amended by 1994, c. 8, subsec. 15(10), applicable to taxation years 
that begin after 1993. Subsec. (10.1) formerly read: 


(10.1) For the purposes of paragraph (e) of the definition “investment tax credit” 
in subsection (9), where a taxpayer was throughout its taxation year a Canadian- 
controlled private corporation whose taxable income for the immediately preced- 
ing taxation year together with the taxable incomes of all corporations with 
which it was associated in the year for their taxation years ending in the calendar 
year immediately preceding the calendar year in which the corporation’s year 
ended does not exceed the total of the business limits (as determined under sec- 


Income Tax Act, Part I, Division E 


tion 125) of the corporation and the associated corporations for those preceding 
years, the amount, if any, by which 


(a) 35% of the lesser of 


(i) the total of all expenditures described in subparagraph (e)(iv) of the 
definition “specified percentage” in subsection (9) made by it in the year 
and that were designated by the taxpayer in its return of income under 
this Part for the year, and 


(ii) the taxpayer's expenditure limit for the year 
exceeds 


(b) the total of all amounts determined under paragraph (a) of the definition 
“investment tax credit” in subsection (9) in respect of an expenditure re- 
ferred to in subparagraph (a)(i) 
shall be added in computing the taxpayer’s investment tax credit at the end of the 
taxation year. 


Forms: T2 SCH 31: Investment tax credit — corporations. 
127(9)*SR&ED qualified expenditure pool”. 


See also under 


(10.2) Expenditure limit determined — For the purpose of sub- 


section (10.1), a corporation’s expenditure limit for a particular tax- : 


ation year is the amount determined by the formula 


($5,000,000 — 10A) x : 
where 
A is the greater of $300,000 and either 
(a) if the corporation is associated with one or more other 


corporations in the particular year and the particular year — 
ends in a calendar year, the total of all amounts each of © 


which is the taxable income of the corporation, or of such an 
associated corporation, for its last taxation year that ended in 
the preceding calendar year (determined before taking into 
consideration the specified future tax consequences for that 
last taxation year), or 

(b) if paragraph (a) does not apply, the corporation’s taxable 
income for its immediately preceding taxation year (deter- 
mined before taking into consideration the specified future 
tax consequences for that preceding year), 


B is the total of the business limits under section 125 for the partic- 


ular year of the corporation and any such other corporations for 


the particular year, and 
Cris 
(a) if the corporation is associated with one or more other 


corporations in the particular year, the total of all amounts 
each of which would be the business limit for the particular’ 


year of the corporation or of such an associated corporation, 


if this Act were read without reference to subsections 125(5) 


and (5.1), or 

(b) if paragraph (a) does not apply, the amount that would, if 
this Act were read without reference to subsections 125(5). 
and (5.1), be the corporation’s business limit for the particu- 
lar year. 


Proposed Amendment —127(10.2) 
Federal Budget, Notice of Ways and Means Motion, May 2, 2006: (26 
for taxation years that end after 2006, in applying subsection 127(10.2) of the AC 


(a) the reference to “$5,000,000” in the formula in subsection 127(10.2) c 
_ ing a corporation’s expenditure limit for a particular taxation year be replace 
a reference to “$6,000,000”; and _ 
(b) the reference to "$300,000" in the description of A in that formula be repl 
with a reference to “$400,000”. — oo. 
Federal Budget, Supplementary Information, May 2, 2006: See under 12: 


Related Provisions: 87(2)(00) — Effect of amalgamation; 88(1)(e.8) — Winding: 
up; 125(5.1) — Elimination of business limit (and therefore the expenditure limit) fot 
large corporations; 127(10.21)-(10.6) — Expenditure limit to be shared among associ: 
ated corporations; 127(10.22), (10.23) — Venture capital investors — exclusion from | 
associated-corporation rules; 127(10.6)(c) — Short taxation year; 257 — Formula can: 
not calculate to less than zero. 

History: Subsec. 127(10.2) amended by 2003, c. 15, subsec. 81(3), applicable to taxa 


tion years that end after 2002 except that, for taxation years that immediately follow | 
taxation years that ended before 2003, the reference in the formula in subsec. 127(10.2 | 
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to “$5,000,000” is to be read as “$4,000,000” and the reference to “$300,000” in the 
description of A is to be read as “$200,000”. It formerly read: 


(10.2) For the purpose of subsection (10.1), a corporation’s expenditure limit for 
a particular taxation year is the amount determined by the formula 


B 


($4,000,000 — 10A) x ———— 
$200,000 


where 
Ais the greater of $200,000 and either 


(a) where the corporation is associated with one or more other corpora- 
tions in the particular year and the particular year ends in a calendar 
year, the total of all amounts each of which is the taxable income of the 
corporation or such an associated corporation for its last taxation year 
that ended in the preceding calendar year (determined before taking into 
consideration the specified future tax consequences for that last year), or 


(b) where paragraph (a) does not apply, the corporation’s taxable in- 
come for its immediately preceding taxation year (determined before 
taking into consideration the specified future tax consequences for that 
preceding year), and 


B is the total of the business limits under section 125 for the particular year of 
the corporation and any such other corporations for the particular year, 


unless the corporation is associated in the particular year with one or more other 
Canadian-controlled private corporations, in which case. except as otherwise 
provided in this section, its expenditure limit for the particular year is nil. 


‘The description of A in subsec. 127(10.2) amended by 1997, c. 25, subsec. 35(2), appli- 
able to taxation years that begin after 1995. It formerly read: 


A is the greater of 
(a) $200,000, and 


(b) the taxable income of the corporation for its preceding taxation year 
j or, if it is associated with one or more other corporations in the particu- 
lar year, the taxable income of the corporation for its last taxation year 
ending in the preceding calendar year plus the taxable incomes of all 
such other corporations for their last taxation years ending in the preced- 
ing calendar year, and 


ubsec. 127(10.2) amended by 1995, c. 3, subsec. 37(5), applicable to taxation years 
hat begin after 1995. Subsec. (10.2) formerly read: 


(10.2) For the purpose of subsection (10.1), a corporation’s expenditure limit for 
a particular taxation year is the amount determined by the formula 


$4,000,000 — 10A 
where 
A is the greater of 
(a) $200,000, and 


(b) the total of the taxable income of the corporation for the taxation 
year preceding the particular year and the taxable incomes of all corpo- 
rations with which it was associated in the particular year for their taxa- 
tion years ending in the calendar year preceding the calendar year in 
{ which the taxpayer’s particular year ended, 


unless the corporation is associated in the particular year with one or more other 
Canadian-controlled private corporations in which case, except as otherwise pro- 
vided in this section, its expenditure limit for the particular year is nil. 


tbsec. 127(10.2) amended by 1994, c. 8. subsec. 15(10), applicable to taxation years 
at begin after 1993. Subsec. (10.2) formerly read: 


(10.2) For the purposes of subsection (10.1), a corporation’s expenditure limit 
for a taxation year is $2,000,000 unless the corporation is associated in the year 
with one or more other Canadian-controlled private corporations in which case, 
xcept as otherwise provided in this section, its expenditure limit for the year is 
nil, 


i 
' 


} 


terpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
nt expenditures. 


0.21) Expenditure limits — associated CCPCs — Notwith- 

‘nding subsection (10.2), the expenditure limit for a taxation year 

_ 4 Corporation that is associated in the taxation year with one or 
ore other Canadian-controlled private corporations is, except as 
lerwise provided in this section, nil. 

lated Provisions: 127(10.3) — Allocation of expenditure limit among associated 
porations. 


story: Subsec. 127(10.21) added by 2003, c. 15, subsec. 81(3), applicable to taxa- 
)1 years that end after 2002 


).22) Expenditure limits — associated CCPCs — If a par- 
ular Canadian-controlled private corporation is associated with 
other corporation in circumstances where those corporations 


S. 127(10.4) 


would not be associated if the Act were read without reference to 
paragraph 256(1.2)(a), the particular corporation has issued shares 
to one or more persons who have been issued shares by the other 
corporation and there is at least one shareholder of the particular 
corporation who is not a shareholder of the other corpcration or one 
shareholder of the other corporation who is not a shareholder of the 
particular corporation, the particular corporation is not associated 
with the other corporation for the purpose of 


(a) determining the particular corporation’s expenditure limit 
under subsection (10.2); and 


(b) determining the particular corporation’s business limit under 
section 125, as applied for the purpose only of determining the 
particular corporation’s expenditure limit under subsection 
(10.2). 


Related Provisions: 127(10.23) — Limitation on application of 127(10.22): 
127.1(2.2) — Parallel rule for refundability of credit. 


History: Subsec. 127(10.22) added by 2005, c. 19, subsec. 28(2), applicable to taxa- 
tion years that end after March 22, 2004. 


(10.23) Application of subsec. (10.22) — Subsection (10.22) 
applies to the particular corporation and the other corporation re- 
ferred to in that subsection only if the Minister is satisfied that 


(a) the particular corporation and the other corporation are not 
otherwise associated under this Act; and 


(b) the existence of one or more shareholders of the particular 
corporation who is not a shareholder of the other corporation, or 
the existence of one or more shareholders of the other corpora- 
tion who is not a shareholder of the particular corporation, is not 
for the purpose of satisfying the requirements of subsection 
(10:22) 06 127; 12:2): 


Related Provisions: 127.1(2.3) — Parallel rule for refundability of credit. 


History: Subsec. 127(10.23) added by 2005, c. 19, subsec. 28(2), applicable to taxa- 
tion years that end after March 22, 2004. 


(10.3) Associated corporations — If all of the Canadian-con- 
trolled private corporations that are associated with each other in a 
taxation year file with the Minister in prescribed form an agreement 
whereby, for the purpose of subsection (10.1), they allocate an 
amount to one or more of them for the year and the amount so allo- 
cated or the total of the amounts so allocated, as the case may be, 
does not exceed the amount determined for the year by the formula 
in subsection (10.2), the expenditure limit for the year of each of the 
corporations is the amount so allocated to it. 


Related Provisions: 127(10.4) — Failure to file agreement. 


History: Subsec. 127(10.3) amended by 1994, c. 8, subsec, 15(10), applicable to taxa- 

tion years that begin after 1993. Subsec. (10.3) formerly read: 
(10.3) If all of the Canadian-controlled private corporations that are associated 
with each other in a taxation year have filed with the Minister in prescribed form 
an agreement whereby, for the purposes of subsection (10.1). they allocate an 
amount to one or more of them for the taxation year and the amount so allocated 
or the total of the amounts so allocated, as the case may be, is $2,000,000, the 
expenditure limit for the year of each of the corporations is the amount so allo- 
cated to it. 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. i 


Forms: T2 SCH 23: Agreement among associated Canadian-controlled private corpo- 
rations to allocate the business limit: T2 SCH 49: Agreement among associated Cana- 
dian-controlled private corporations to allocate the expenditure limit. 


(10.4) Failure to file agreement — If any of the Canadian-con- 
trolled private corporations that are associated with each other in a 
taxation year fails to file with the Minister an agreement as contem- 
plated by subsection (10.3) within 30 days after notice in writing by 
the Minister is forwarded to any of them that such an agreement is 
required for the purposes of this Part, the Minister shall, for the pur- 
pose of subsection (10.1), allocate an amount to one or more of 
them for the year, which amount or the total of which amounts, as 
the case may be, shall equal the amount determined for the year by 
the formula in subsection (10.2), and in any such case the expendi- 
ture limit for the year of each of the corporations is the amount so 
allocated to it. 
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History: Subsec. 127(10.4) amended by 1994, c. 8, subsec. 15(10), applicable to taxa- 

tion years that begin after 1993. Subsec. (10.4) formerly read: 
(10.4) If any of the Canadian-controlled private corporations that are associated 
with each other in a taxation year has failed to file with the Minister an agree- 
ment as contemplated by subsection (10.3) within 30 days after notice in writing 
by the Minister has been forwarded to any of them that such an agreement is 
required for the purpose of any assessment of tax under this Part, the Minister 
shall, for the purposes ‘of subsection (10.1), allocate an amount to one or more of 
them for the taxation year, which amount or the ‘total of which amounts, as the 
case may be, shall equal $2,000,000, and in any such case the expenditure limit 
for the year of each of the corporations is the amount so allocated to it. 


(10.5) [Repealed under former Act] 


(10.6) Expenditure limit determination in certain cases — 
Notwithstanding any’ other provision of this section, 


(a) where a Canadian-controlled private corporation (in this par- 
agraph referred to as the “first corporation”) has more than one 
taxation year ending in the same calendar year and it is associ- 
ated in two or more of those taxation years with another Cana- 
dian-controlled private corporation that has a taxation year end- 
ing in that calendar year, the expenditure limit of the. first 
corporation for each taxation year in which it is associated with 
the other corporation ending in that calendar year is, subject. to 
the application of paragraph (b), an amount equal to its expendi- 
ture limit for the first such taxation year determined without ref- 
erence to paragraph (b); 

(b) where a Canadian-controlled private corporation has a taxa- 
tion year that is less than 51 weeks, its expenditure limit for the 
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qualified expenditure for a preceding taxation year, there shall be added to the » 


amount otherwise determined under subsection (10.1) in respect of the taxpayer 


for the particular year the amount, if any, by which 
(a) the amount that would have been determined under subsection (10.1) in 
respect of the taxpayer for that preceding year if subsection (11.1) had not 
applied in respect of the government assistance, non-government assistance 
or contract payment, as the case may be, to the extent of the amount so 
repaid, 

exceeds 


(b) the amount determined under subsection (10.1) in respect of the taxpayer 
for that preceding year. 


Subsec. 127(10.7) added by 1994, c. 7, Sch. Il (1991, c. 49), subsec. 104(5), applicable 


to amounts repaid after May 23, 1985. 


Application Policies: SR&ED 2005-02: General rules concerning the treatment of 


government and non government assistance. 


(10.8) Further additions to investment tax credit [expired | 
assistance] — For the purposes of paragraph (e.1) of the defini- 


tion “investment tax credit” in subsection (9), subsection (10.7) and | 
paragraph 37(1)(c), an amount of government assistance, non-goy- 


ernment assistance or a contract payment that 
(a) was applied to reduce 


(i) the capital cost to a taxpayer of a property under para-- 


graph (11.1)(b), 


(ii) the amount of a qualified expenditure incurred by a tax- 
payer under paragraph (11.1)(c) for taxation years that began 


before 1996, 


year is that proportion of its expenditure limit for the year deter- 
mined without reference to this paragraph that the number of 
days in the year is of 365; and 


(iii) the prescribed proxy amount of a taxpayer under para-_ 
graph (11.1)(f) for taxation years that began before 1996, or 


(iv) a qualified expenditure incurred by a taxpayer under any 


(c) for the purpose of subsection (10.2), where a Canadian-con- 
trolled private corporation has a taxation year that is less than 51 
weeks, the taxable income and business limit of the corporation 
for the year shall be determined by multiplying those amounts 
by the ratio that 365 is of the number of days in that year. 
History: Para. 127(10.6)(c) added by 1995, c. 3, subsec. 37(6), applicable to taxation 
years that begin after 1995. 
Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


(10.7) Further additions to investment tax credit [repaid 
assistance] — Where a taxpayer has in a particular taxation year 
repaid an amount of government assistance, non-government assis- 
tance or a contract payment that was applied to reduce 


(a) the amount of a qualified expenditure incurred by the tax- 
payer under paragraph (11.1)(c) for a preceding taxation year 
that began before 1996, 


(b) the prescribed proxy amount of the taxpayer under paragraph 
(11.1)(f) for a preceding taxation year that began before 1996, or 


(c) a qualified expenditure incurred by the taxpayer under any of 
subsections (18) to (20) for a preceding taxation year, 


there shall be added to the amount otherwise determined under sub- 
section (10.1) in respect of the taxpayer for the particular year the 
amount, if any, by which 


(d) the amount that would have been determined under subsec- 
tion (10.1) in respect of the taxpayer for that preceding year if 
subsections (11.1) and (18) to (20) had not applied in respect of 
the government assistance, non-government assistance or con- 
tract payment, as the case may be, to the extent of the amount so 
repaid, 

exceeds 


(e) the amount determined under subsection (10.1) in respect of 
the taxpayer for that preceding year. 
Related Provisions: 127(10.8) — Further additions to investment tax credits. 


History: Subsec. 127(10.7) amended by 1996, c. 21, subsec. 30(20), applicable to tax- 
ation years that begin after 1995. Subsec. (10.7) formerly read: 


of subsections (18) to (20), 
(b) was not received by the taxpayer, and 


(c) ceased in a taxation year to be an amount that the taxpayer 


can reasonably be expected to receive, 


is deemed to be the amount of a repayment by the taxpayer in the 
year of the government assistance, non-government assistance or 


contract payment, as the case may be. 


Related Provisions: 127(9)“investment tax credit’(e.1), (e.2) — Repayment of as- 


sistance; 127(9)“specified percentage”(f) — Repayment of assistance. 


History: Subsec. 127(10.8) amended by 1996, c. 21, subsec. 30(20), applicable to tax- | 


ation years that begin after 1995. Subsec. (10.8) formerly read: 


(10.8) Idem [expired assistance] — For the purposes of paragraph (e.1) of the 


definition “investment tax credit” in subsection (9), subsection (10.7) and para- 


graph 37(1)(c), where an amount of assistance that 
(a) was applied in reduction of 


(i) the capital cost to a taxpayer of a property, because of paragraph 
(11.1)(b), or 


(ii) the amount of a qualified expenditure made by a taxpayer, because 
of paragraph (11.1)(c), 


(b) was not received by the taxpayer, and 


(c) ceased in a taxation year to be an amount that the taxpayer can reasona- — 


bly be expected to receive, 


that amount shall be deemed to be an amount of assistance repaid by the tax- 
payer in the year. 


Subsec. 127(10.8) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 68(3), applica ) 


ble to 1991 et seq. 


Application Policies; SR&ED 2005-02: General rules concerning the treatment 0 


government and non government assistance. 


(11) Interpretation — For the purposes of the definition “quali , 


fied property” in subsection (9), 


(a) “manufacturing or processing” does not include any of thi 


activities 


(i) referred to in any of paragraphs (a) to (e) and (g) to (i) 0 
the definition “manufacturing or processing” in subsectio! 


KOS3)! 


(10.7) Where a taxpayer has in a particular taxation year repaid an amount of 
government assistance, non-government assistance or a contract payment that 
had, because of subsection (11.1), resulted in a reduction of the amount of a 


940 


(ii) that would be referred to in paragraph (f) of that defini 
tion if that paragraph were read without reference to the ex 
pression “located in Canada”, 
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(iii) that would be referred to in paragraph (j) of that defini- 
tion if that paragraph were read without reference to the ex- 
pression “in Canada’, or 


(iv) that would be referred to in paragraph (k) of that defini- 
tion if the definition “Canadian field processing” in subsec- 
tion 248(1) were read without reference to the.expression “‘in 
Canada”; and ip ae 


(b) for greater certainty, the purposes referred to in paragraph (c) 
of the definition “qualified property” in subsection (9) do not 
include 


(i) storing (other than the storing of grain), shipping, selling 
or leasing finished goods, 


(ii) purchasing raw materials, 
(iii) administration, 


including clerical and personnel 
activities, 


(iv) purchase and resale operations, 
(v) data processing, or 


(vi) providing facilities for employees, including cafeterias, 

clinics and recreational facilities. 
‘History: Subparas. 127(11)(a)(i) and (ii) amended, subparas. (iii) and (iv) added, by 
1997, c. 25, subsec. 35(3), applicable to taxation years that begin after 1996. Subparas, 
(a)(i) and (i) formerly read: 

(i) referred to in any of paragraphs (a) to (e) and (i) to (k) of the definition “man- 

ufacturing or processing” in subsection 125.1(3), or 

(ii) that would be referred to in any of paragraphs (f) to (h) of that definition if 


those paragraphs were read without reference to the expression “located in Can- 
ada”; and 


Para. 127(11)(a) substituted by 1994, '¢. 7, Sch. II (1991, ¢. 49), subsec. 104(6), appli- 
rable to 1990 et seg. Para. 127(11)(a) formerly read: 
(a) “manufacturing or processing” does not include any of the activities referred 
to in paragraphs (a) to (k) of the definition “manufacturing or processing” in 
subsection 125.1(3); and 
selected Cases [subsec. 127(1 1)]: Burger King Restaurants of Canada Inc. vy. R., 
2000} 2 C.T.C. 1 (FCA) (Quantitative aspect (space) will govern unless compelling 
vidence provided as to qualitative (investment, salaries, service) aspect). 


nterpretation Bulletins: IT-411R: Meaning of “construction”. 


11.1) Investment tax credit — For the purposes of the defini- 
ion “investment tax credit” in subsection (9), 


(a) the capital cost to.a taxpayer of a property shall be computed 
as if no amount were added thereto by virtue of section 21; 


(b) the capital cost to a taxpayer of a property shall be deemed to 
be the capital cost to the taxpayer of the property, determined 
without reference to subsections 13(7.1) and (7.4), less the 
amount of any government assistance or non-government assis- 
tance that can reasonably be considered to be in respect of, or 
for the acquisition of, the property and that, at the time of the 
filing of the taxpayer’s return of income under this Part for the 

_ taxation year in which the property was acquired, the taxpayer 
has received, is entitled to receive or can reasonably be expected 
to receive; 


(c) [Repealed] 


» (c.1) the amount of a taxpayer’s qualified Canadian exploration 
| expenditure for a taxation year shall be deemed tobe the amount 
of the taxpayer’s qualified Canadian exploration expenditure for 
the year as otherwise determined less the amount of any govern- 
ment assistance, non-government assistance or contract payment 
(other than assistance under the Petroleum Incentives Program 
| Act or the Petroleum Incentives Program Act, Chapter P-4.1 of 
the Statutes of Alberta, 1981) in respect of expenditures in- 
_ Cluded in determining the taxpayer’s qualified Canadian explo- 
ration expenditure for the year that, at the time of the filing of 
the taxpayer’s return of income for the year, the taxpayer has 
Teceived, is entitled to receive or can reasonably be expected to 
receive; 


(c.2) the amount of a taxpayer’s flow-through mining expendi- 
ture for a taxation year is deemed to be the amount of the tax- 
_ Payer’s flow-through mining expenditure for the year as other- 
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wise determined less the amount of any government assistance 
or non-government assistance in respect of expenses included in 
determining the taxpayer’s flow-through mining expenditure for 
the’ year that, at the time of the filing of the taxpayer’s return of 
income for the year, the taxpayer has received, is entitled to re- 
ceive or can reasonably be expected to receive; 


(c.3) the amount of a taxpayer’s pre-production mining expendi- 
ture for a taxation year is deemed to be the amount of the tax- 
payer’s pre-production mining expenditure for the year as other- 
wise determined less the amount of any government assistance 
or non-government assistance in respect of expenses included in 
determining the. taxpayer’s pre-production mining expenditure 
for the year that, at the time of the filing of the taxpayer’s return 
of income for the year, the taxpayer has received, is entitled to 
receive or can reasonably be expected to receive; and 


(d) where at a particular time a taxpayer who is a beneficiary of 
a trust or a member of a partnership has received, is entitled to 
receive or can reasonably be expected to receive government as- 
sistance, non-government assistance or a contract payment, the 
amount thereof that may reasonably be considered to be in re- 
spect of, or for the acquisition of, depreciable property of the 
trust or partnership or in respect of an expenditure by the trust or 
partnership shall be deemed to have been received at that time 
by the trust or partnership, as the case may be, as government 
assistance, non-government assistance or as a contract payment 
in respect of the property or the expenditure, as the case may be. 


(e), (f) [Repealed] 


Related Provisions: 12(1)(x) — Payments as inducement or reimbursement etc.: 
127(9)investment tax credit’(e.1), (e.2) — Inclusion in ITC; 127(10:7), (10:8) — Fur- 
ther additions to ITCs; 248(16), (16.1) — GST or QST input tax credit/refund and re- 
bate; 248(18), (18.1) — GST or OST — repayment of input tax credit or refund. 


History: Para. 127(11.1)(c.3) added by 2003, c. 28, subsec. 14(8), applicable to 2003 
et seq. 


Para. 127(11.1)(c.2) added by 2001, c. 17, subsec. 118(9), applicable to 2000 et seg. 


Paras. 127(11.1)(c), (e) and (f) repealed by 1996, c. 21, subsecs. 30(21), (22), applica- 
ble to taxation years that begin after 1995. Paras. (c), (e) and (f) formerly read: 


(c) the amount of a qualified expenditure (other than a prescribed proxy amount 
or an amount determined under paragraph (e)) made by a taxpayer shall be 
deemed to be the amount of the qualified expenditure, determined without refer- 
ence to subsections 13(7.1) and (7.4), less the amount of any government assis- 
tance, non-government assistance or contract payment that can reasonably be 
considered to be in respect of the expenditure and that, at the time of the filing of 
the taxpayer’s return of income under this Part for the taxation year in which the 
expenditure was made, the taxpayer has received, is entitled to receive or can 
reasonably be expected to receive; 


(e) the amount of a qualified expenditure made by a taxpayer in the taxation year 
ending coincidentally with the end of the first period (within the meaning as- 
signed in the definition “first term shared-use-equipment” in subsection (9)) or 
the second period (within the meaning assigned in the definition “second term 
shared-use-equipment” in subsection (9)) in respect of first term shared-use- 
equipment or second term shared-use-equipment, respectively, of the taxpayer 
shall be deemed to be '/ of the capital cost of the equipment that would be deter- 
mined in. accordance with paragraphs (a) and (b) if paragraph (b) were read as 


“(b) the capital cost to a taxpayer of a property shall be deemed to be the 
capital cost to the taxpayer of the property, determined without reference 
to subsections 13(7.1) and (7.4), less the amount of any government assis- 
tance, non-government assistance or contract payment that can reasonably 
be considered to be in respect of, or for the acquisition of, the property and 
that, at the time of the filing of the return of income under this Part for the 
taxation year ending coincidentally with the first period, the taxpayer has 
received, is entitled to receive or can reasonably be expected to receive;”: 
and 


(f) the prescribed proxy amount of a taxpayer for a taxation year shall be deemed 
to be the prescribed proxy amount of the taxpayer for the taxation year less the 
amount of any government assistance, non-government assistance or contract 
payment that can reasonably be considered to be in respect of an expenditure 
described in subparagraph 37(8)(a)(ii), other than an expenditure described in 
clause (B) of that subparagraph, and that, at the time of the filing of the tax- 
payer’s return of income under this Part for the taxation year in which the expen- 
diture was made, the taxpayer has received, is entitled to receive or can reasona- 
bly be expected to receive. 
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Paras. 127(11-1)(b), (c) amended, paras. (e); (f) added, by 1994, c. 8, subsecs. 15(11), 
(12), applicable to taxation years ending after December 2, 1992. Paras. (b), (c) for- 
merly read: 
(b) the capital cost to a taxpayer of a property shall be deemed to be the capital 
cost to the taxpayer of the property, determined without reference to subsections 
13(7.1) and (7.4), less the amount of any government assistance or non-govern- 
ment assistance in respect of, or for the acquisition of, the property that, at the 
time of the filing of the return of income for the taxation year in which the pro- 
perty was acquired, the taxpayer has received, is entitled to receive or can rea- 
sonably be expected to receive; ; 
(c) the amount of a qualified expenditure made by a taxpayer shall be deemed to 
be the amount of the qualified expenditure, determined without reference to sub- 
sections 13(7.1) and (7.4), less the amount of any government assistance, non- 
government assistance or contract payment in respect of the expenditure that, at 
the time of the filing of the return of income for the taxation year in which the 
expenditure was made, the taxpayer has received, is entitled to receive or can 
reasonably be expected to receive; 
Selected Cases [subsec. 127(11.1)]: Com Dev Ltd. v. R., [1999] 2 C.T.C. 2566 
(TCC) (Cost-plus contracts more likely to indicate purchase of scientific research). 
interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


(11.2) Time of expenditure and acquisition — In applying 
subsections (5), (7) and (8), paragraphs (a) and (a.1) of the defini- 
tion “investment tax credit” in subsection (9) and section 127.1, 


(a) certified property, qualified property and first term shared- 
use-equipment are deemed not to have been acquired, and 


(b) expenditures incurred to acquire property described in sub- 
paragraph 37(1)(b)(i) are deemed not to have been incurred 


by a taxpayer before the property is considered to have become 
available for use by the taxpayer, determined without reference to 
paragraphs 13(27)(c) and (28)(d). 
Related Provisions: 13(26) — No CCA until property available for use; 37(1.2) — 
No R&D deduction for capital expenditure until property available for use; 248(19) — 
When property available for use. 
History: Subsec. 127(11.2) amended by 1996, c. 21, subsec. 30(23), applicable to tax- 
ation years that begin after 1995. Subsec. (11.2) formerly read: 
(11.2) In applying subsections (5), (7) and (8), paragraph (a) of the definition 
“Gnvestment tax credit” in subsection (9) and section 127.1, 
(a) property described in subparagraph (a)(i) of the definition “investment 
tax credit” in subsection (9) shall be deemed not to have been acquired, 
(b) property that is first term shared-use-equipment the expenditure for 
which is a qualified expenditure included in subparagraph (a)(ii) of the defi- 
nition “investment tax credit” in subsection (9) shall be deemed not to have 
been acquired, and 
(c) expenditures incurred to acquire: property described in subparagraph 
37(1)(b)(i) shall be deemed not to have been incurred, 
by the taxpayer before the property is considered to have become available for 
use by the taxpayer, determined without reference to paragraphs 13(27)(c) and 
(28)(d). 
Subsec, 127(11.2) amended by 1995, c. 3, subsec. 37(7), applicable to property ac- 
quired and expenditures incurred after February 21, 1994. Subsec. (11.2) formerly read: 
(11.2) ldem — For the purposes of this section and section 127.1, property de- 
scribed in subparagraph (a)(i) of the definition “investment tax credit” in subsec- 
tion (9) shall be deemed not to have been acquired, and expenditures made to 
acquire property described in subparagraph 37(1)(b)(i) shall be deemed not to 
have been made, by a taxpayer before the property is considered to have become 
available for use by the taxpayer, determined without reference to paragraphs 
13(27)(c) and (28)(d). 
Subsec, 127(11.2) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 104(7), applicable 
to property acquired and expenditures made after 1989. 
Selected Cases [subsec. 127(11.2)]: Kowdrysh v. R., [2001] 2 C.T.C. 156 (FCA) 
(Beneficial ownership not necessary for purposes of tax credit); Saskatchewan Wheat 
Pool y. R., [1999] 2 C.T.C. 369 (FCA); leave to appeal to SCC refused (Apr. 13, 2000), 
File 27346 (ITC should not be higher for taxpayer who capitalizes interest). 
Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 
Advance Tax Rulings: ATR-44: Utilization of deductions and credits within a 
related corporate group. 


Application Policies: SR&ED, 2005-01: Shared-use equipment. 
(11.3) Decertification of approved project property — For 


the purposes of the definition “approved project property” in sub- 
section (9), a property that has been certified by the Minister of Re- 
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gional: Industrial Expansion, the Minister of Industry, Science and 
Technology or the member of the Queen’s Privy Council for Can- 
ada appointed to be the Minister for the purposes of the Atlantic 
Canada Opportunities Agency Act may have its certification re- 
voked by. the latter Minister where 


(a) an incorrect statement was made in the furnishing of infor- 
mation for the purpose of obtaining the certificate, or 
(b) the taxpayer does not conform to the plan described in that 
definition, 
and a certificate that has been so revoked shall be void from the 
time of its issue. 
Related Provisions: 241(4) — Communication of information — exception. 


(11.4) [Repealed] 


History: Subsec. 127(11.4) repealed by 1998, c. 19, subsec. 33(5), applicable to 1997 
et seg. Subsec. 127(11.4) formerly read: 


(11.4) Paragraph (m) of the definition “investment tax credit” in subsection (9) 
does not apply to an expenditure incurred in a taxation year by a taxpayer if the 
expenditure is reclassified by the Minister on an assessment of the taxpayer’s tax 
payable under this Part for the year, or on a determination that no tax under this 
Part is payable for the year by the taxpayer, as an expenditure in respect of scien- 
tific research and experimental development. 


Subsec. 127(11.4) amended by 1998, c. 19, subsec. 33(4), applicable to 1996 et seq. 


Subsec. 127(11.4) formerly read: 


(11.4) Paragraph (e) of the definition “qualified expenditure” in subsection (9) 
does not apply to an expenditure incurred in a taxation year by a taxpayer where 
the expenditure is reclassified by the Minister on an assessment of the taxpayer’s 
tax payable under this Part for the year, or on a determination that no tax under 
this Part is payable for the year by the taxpayer, as an expenditure in respect of 
scientific research and experimental development. 


Subsec. 127(11.4) amended by 1996, c. 21, subsec. 30(24), applicable to taxation years 
that begin after 1995. Subsec. (11.4) formerly read: : 


(11.4) Reclassified expenditures — Paragraph (c) of the definition “qualified 


expenditure” in subsection (9) does not apply to an expenditure incurred ina 


taxation year by a taxpayer where the expenditure is reclassified by the Minister 
on an assessment of the taxpayer’s tax payable under this Part for the year, or on 


a determination that no tax under this Part is payable for the year by the tax- | 


payer, as an expenditure in respect of scientific research and experimental 
development. 


Subsec. 127(11.4) added by 1994, c. 21, subsec. 61(4), applicable after February OA 
1994 to expenditures incurred at any time. 


(11.5) Adjustments to qualified expenditures — For the pur- 
pose of the definition “qualified expenditure” in subsection (9), 


(a) the amount of an expenditure (other than a prescribed proxy. 
amount or an amount described in paragraph (b)) incurred by a’ 
taxpayer in a taxation year is deemed to be the amount of the 
expenditure, determined without reference to subsections 
13(7.1) and (7.4) and after the application of subsection (11.6); | 
and 


(b) the amount of an expenditure incurred by a taxpayer in the. 
taxation year that ends coincidentally with the end of the first, 
period (within the meaning assigned in the definition “first term 
shared-use-equipment” in subsection (9)) or the second period 
(within the meaning assigned in the definition ‘‘second term 
shared-use-equipment” in subsection (9)) in respect of first term 
shared-use-equipment or second term shared-use-equipment, Te- 
spectively, of the taxpayer is deemed to be '/s of the capital cost 
of the equipment determined after the application of subsection 
(11.6)'in accordance with the following rules: 


(i) the capital cost to the taxpayer shall be computed as if no 
amount were added thereto because of section 21, and 


(ii) the capital cost to the taxpayer is determined without ref- 
erence to subsections 13(7.1) and (7.4). 
Related Provisions: !2(1)(x)(vi) — Income inclusion from reimbursement or assis: 


tance: 127(11.6)——Non-arm’s length costs; 127(18)— Reduction of  qualifie 
expenditures. ) 


History: Subsec. 127(11.5) added by 1996, c..21, subsec. 30(24), applicable to taxa 
tion years that begin after 1995. 


| 


Application Policies: SR&ED 2005-01: Shared-use equipment. 
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(11.6) Non-arm’s length costs — For the purpose of subsection 
(11.5), where 


(a) a taxpayer would, if this Act were read without reference to 
subsection (26), incur at any time an expenditure as considera- 
tion for a person or partnership (referred to in this subsection as 
the “supplier”) rendering a service (other than a service rendered 
by a person as an employee of the taxpayer) or providing a pro- 
perty to the taxpayer, and 


(b) at that time the taxpayer does not deal at arm’s length with 
the supplier, 


he amount of the expenditure incurred by the taxpayer for the ser- 
"ice or property and the capital cost to the taxpayer of the property 
re deemed to be 


\ 


(c) in the case of a service rendered to the taxpayer, the lesser of 
(i) the amount of the expenditure otherwise incurred by the 
taxpayer for the service, and 
(ii) the adjusted service cost to the supplier of rendering the 
service, and 

(d) in the case of a property sold to the taxpayer, the lesser of 
(i) the capital cost to the taxpayer of the property otherwise 
determined, and 
(ii) the adjusted selling cost to the supplier of the property. 


elated Provisions: 12(1)(x)(vi) — Income inclusion from reimbursement or assis- 
nce; 127(11.7)— Meaning of adjusted selling cost and adjusted service cost: 
’7(11.8) — Interpretation; 127(24) — Exclusion from qualified expenditure. 


istory: Subsec. 127(11.6) added by 1996, c. 21, subsec. 30(24), applicable to ex- 
nditures incurred in taxation years that begin after 1995. 


pplication Policies: SR&ED 2005-01: Shared-use equipment. 


1.7) Definitions — The definitions in this subsection apply in 
is subsection and subsection (11.6). 


adjusted selling cost” to a person or partnership (referred to in 
is definition as the “supplier’”) of a property is the amount deter- 
ined by the formula 
A-B 
here 
is 
(a) where the property is purchased from another person or 


partnership with which the supplier does not deal at arm’s 
length, the lesser of 


(i) the cost to the supplier of the property, and 


| (ii) the adjusted selling cost to the other person or partner- 
ship of the property, and 


(b) in any other case, the cost to the supplier of the property, 


and for the purpose of paragraph (b), 
__ (c) where part of the cost to a supplier of a particular pro- 


(e) no part of the cost to a supplier of a property that is attrib- 
utable to remuneration based on profits or a bonus paid or 
payable to an employee of the supplier shall be included, and 


B is the total of all amounts each of which is the amount of gov- 


ernment assistance or non-government assistance ‘hat can rea- 
sonably be considered to be in respect of the property and that 
the supplier has received, is entitled to receive or can reasonably 
be expected to receive. 


Related Provisions: 127(11.8) — Interpretation; 257 — Formula cannot calculate to 
less than zero. 


“adjusted service cost” to a person or partnership (referred to in 
this definition as the “supplier”) of rendering a particular service is 
the amount determined by the formula: 


A-B-C-D-E 


where 
A is the cost to the supplier of rendering the particular service, 
B is the total of all amounts each of which is the amount, if any, by 


which 


(a) the cost to the supplier for a service (other than a service 
rendered by a person as an employee of the supplier) ren- 
dered by a person or partnership that does not deal at arm’s 
length with the supplier to the extent that the cost is incurred 
for the purpose of rendering the particular service 


exceeds 


(b) the adjusted service cost to the person or partnership re- 
ferred to in paragraph (a) of rendering the service referred to 
in that paragraph to the supplier, 


is the total of all amounts each of which is the amount, if any, by 
which 


(a) the cost to the supplier of a property acquired by the sup- 
plier from a person or partnership that does not deal at arm’s 
length with the supplier 


exceeds 


(b) the adjusted selling cost to the person or partnership re- 
ferred to in paragraph (a) of the property, 


to the extent that the excess relates to the cost of rendering the 
particular service, 


is the total of all amounts each of which is remuneration based 
on profits or a bonus paid or payable to an employee of the sup- 
plier to the extent that it is included in the cost to the supplier of 
rendering the particular service, and 


is the total of all amounts each of which is government assis- 
tance or non-government assistance that can reasonably be con- 
sidered to be in respect of rendering the particular service and 
that the supplier has received, is entitled to receive or can rea- 
sonably be expected to receive; 


perty is attributable to another property acquired by the sup- 
plier from a person or partnership with which the supplier 
does not deal at arm’s length, that part of the cost is deemed 
to be the lesser of 


(i) the amount of that part of the cost otherwise deter- 
mined, and 


(ii) the adjusted selling cost to the person or the partner- 
ship of the other property, 


(d) where part of the cost to a supplier of a property is attrib- 
utable to a service (other than a service rendered by a person 
as an employee of the supplier) rendered to the supplier by a 
person or partnership with which the supplier does not deal at 
arm’s length, that part of the cost is deemed to be the lesser 
of 


(i) the amount of that part of the cost otherwise deter- 
mined, and 


(ii) the adjusted service cost to the person or partnership 
of rendering the service, and 
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Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec, 127(11.7) added by 1996, c. 21, subsec, 30(24), applicable to ex- 
penditures incurred in taxation years that begin after 1995. 


(11.8) Interpretation for non-arm’s length costs — For the 
purposes of this subsection and subsections (11.6) and (11.7), 


(a) the cost to a person or partnership (referred to in this para- 
graph as the “supplier’”’) of rendering a service or providing a 
property to another person or partnership (referred to in this par- 
agraph as the “recipient’’) with which the supplier does not deal 
at arm’s length does not include, 


(i) where the cost to the recipient of the service rendered or 
property provided by the supplier would, but for this para- 
graph, be a cost to the recipient incurred in rendering a par- 
ticular service or providing a particular property to a person 
or partnership with which the recipient does not deal at arm’s 
length, any expenditure of the supplier to the extent that it 
would, if it were incurred by the recipient in rendering the 
particular service or providing the particular property, be ex- 


S. 127(11.8)(a)() Income Tax Act, 


cluded from a cost to the recipient because of this paragraph, 
and 


(ii) in any other case, any expenditure of the supplier to the 
extent that it would, if it were incurred by the recipient, not 
be a qualified expenditure of the recipient; 


(b) paragraph 69(1)(c) does not apply in determining the cost of 
a property; and 


(c) the leasing of a property is deemed to be the rendering of a 
service. 


History: Subsec. 127(11.8) added by 1996, c. 21,,subsec. 30(24), applicable to.ex- 
penditures incurred in taxation years that begin after 1995. 


(12) Interpretation — For the purposes of subsection 13(7.1), 
where, pursuant to a designation or an allocation from a trust or 
partnership, an amount is required by subsection (7) or (8) to be 
added in computing the investment tax credit of a taxpayer at the 
end of the taxpayer’s taxation year, the portion thereof that can rea- 
sonably be considered to relate to depreciable property shall be 
deemed to have been received by the partnership or trust, as the 
case may be, at the end of its fiscal period in respect of which the 
designation or allocation was made as assistance from a govern- 
ment for the acquisition of depreciable property. 


(12.1) idem — For the purposes of section 37, where, pursuant to a 
designation or an allocation from a trust or partnership, an amount 
is required by subsection (7) or (8) to be added in computing the 
investment tax credit of a taxpayer at the end of the taxpayer’s taxa- 
tion year, the portion thereof that may reasonably be regarded as 
relating to expenditures of a current nature in respect of scientific 
research and experimental development that are qualified expendi- 
tures shall, at the end of the fiscal period of the trust or partnership, 
as the case may be, in respect of which the designation or allocation 
was made, reduce the total of such expenditures of a current nature 
as may be claimed by the trust or partnership in respect of scientific 
research and experimental development. 


(12.2) Idem — For the purposes of paragraphs 53(2)(c), (h) and 
(k), where in a taxation year a taxpayer has deducted under subsec- 
tion (5) an amount that may reasonably be regarded as attributable 
to amounts included in computing the investment tax credit of the 
taxpayer at the end of the year in respect of property acquired, or an 
expenditure made, in a subsequent taxation year, the taxpayer shall 
be deemed to have made the deduction under that subsection in that 
subsequent taxation year. 


(12.3) Idem — For the purposes of the determination of J in the 
definition “cumulative Canadian exploration expense” in subsection 
66.1(6), where, pursuant to a designation by a trust, an amount is 
required by subsection (7) to be added in computing the investment 
tax credit of a taxpayer at the end of the taxpayer’s taxation year, 
the portion thereof that can reasonably be considered to relate to a 
qualified Canadian exploration expenditure of the trust for a taxa- 
tion year shall be deemed to have been received by the trust at the 
end of its taxation year in respect of which the designation was 
made as assistance from a government in respect of that 
expenditure. 


Related Provisions: 248(16), (16.1) — GST or QST input tax credit/refund and 
rebate; 248(18), (18.1) — GST or QST — repayment of input tax credit or refund. 


(13) Agreement to transfer qualified expenditures — Where 
a taxpayer (referred to in this subsection and subsections (15) and 
(16) as the “transferor”) and another taxpayer (referred to in this 
subsection and subsection (15) as the “transferee”) file with the 
Minister an agreement or an amended agreement in respect of a par- 
ticular taxation year of the transferor, the least of 


(a) the amount specified in the agreement for the purpose of this 
subsection, 


(b) the amount that but for the agreement would be the trans- 
. feror’s SR&ED qualified expenditure pool at the end of the par- 
ticular year, and 


Part I, Division E 


(c) the total of all amounts each of which is an amount that, if 
the transferor were dealing at arm’s length with the transferee, 
would. be a contract payment 


(i) for the performance of scientific research and experimen- 
tal development for, or on behalf of, the transferee, 


(ii) that is paid by the transferee to the transferor on or before 
the day that is 180 days after the end of the particular year, 
and 


(iii) that would be in respect of 


(A) a qualified expenditure that 


(1) would be incurred by the transferor in the particular 
year (if this Act were read without reference to sub- 
sections (26) and 78(4)) in respect of that portion of 
the scientific research and experimental development 
that was performed at a time when the transferor did 
not deal at arm’s length with the transferee, and 


(II) is paid by the transferor on or before the day that 
is 180 days after the end of the particular year, or 


(B) an amount added because of this subsection to the 
transferor’s SR&ED qualified expenditure pool at the end 
of the particular year where the amount is attributable to 
an expenditure in respect of the scientific research and ex- 
perimental development 


is deemed to be 


(d) an amount determined in respect of the transferor for the par- 
ticular year for the purpose of determining the value of C in the 
definition “SR&ED qualified expenditure pool” in subsection 
(9), and 


(e) an amount determined in respect of the transferee for the 
transferee’s first taxation year that ends at or after the end of the 
particular year for the purpose of determining the value of B in 
the definition “SR&ED qualified expenditure pool” in subsec- 
tion (9), 


and where the total of all amounts each of which is an amount spec- 
ified in an agreement filed with the Minister under this subsection 
in respect of a particular taxation year of a transferor exceeds the 
amount that would be the transferor’s SR&ED qualified expendi- 
ture pool at the end of the particular year if no agreement were filed 
with the Minister in respect of the particular year, the least of the 
amounts determined under paragraphs (a) to (c) in respect of each 
such agreement is deemed to be nil. | 
Related Provisions: 37(1)(e)(iii) — Reduced SR&ED deduction; 127(8)(a) — Part 
nership not a person for purposes of this subsection; 127(14) — Identification 0: 
amounts transferred as current or capital; 127(15) — Filing requirements; 127(16)— 
Anti-avoidance; 127(17) — Assessment of other years to take agreement into account 
127(29) — Recapture of ITC of allocating taxpayer. 

History: Subsec. 127(13) added by 1996, c. 21, subsec. 30(25), applicable to taxation 
years that begin after 1995. | 
Selected Cases [former subsec. 127(13)]: 410285 Ontario Ltd. v. MNR, [1985] 
C.T.C. 2377 (TCC) (Taxpayer corporation can rely on confirmed Department of Em 
ployment and Immigration information when hiring employees to qualify for employ 
ment tax credits). 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax credit. 


Forms: T1146: Agreement to transfer qualified expenditures incurred re SR&ED con 
tracts carried on in Canada. 


(14) Identification of amounts transferred — Where 


(a) a transferor and a transferee have filed an agreement unde 
subsection (13) in respect of a taxation year of the transferor, 


(b) the agreement includes a statement identifying the amoun 
specified in the agreement for the purpose of subsection (13), 0 
a part of that amount, as being related to | 


(i) a particular qualified expenditure included in the value © 
A in the formula in the definition “SR&ED qualified expen 
diture pool” in subsection (9) for the purpose of determinin 
the transferor’s SR&ED qualified expenditure pool at the en | 


of the year, or 
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(ii) a particular amount included in the value of B in the 
formula in that definition for the purpose of determining the 
transferor’s SR&ED qualified expenditure pool at the end of 
the year that is deemed by paragraph (d) to be a qualified 
expenditure, and 


(c) the total of all amounts so identified in agreements filed by 

the transferor under subsection (13) as being related to the par- 

ticular expenditure or the particular amount does not exceed the 

particular expenditure or the particular amount, as the case may 
be 

’ 


for the purposes of this section (other than the description of A in 
ithe definition “SR&ED qualified expenditure pool” in subsection 
(9)) and section 127.1, 


(d) the amount so identified that is included in the value of B in 

the formula in that definition for the purpose of determining the 

transferee’s SR&ED qualified expenditure pool at the end of the 

taxation year of the transferee is deemed to be a qualified expen- 

diture either of a current nature or of a capital nature, incurred 
__ by the transferee in that year, where the particular expenditure or 
__ the particular amount was an expenditure of a current nature or 
, Of a capital nature, as the case may be, and 


(e) except for the purpose of paragraph (b), the amount of the 

_transferor’s qualified expenditures of a current nature incurred in 
the taxation year of the transferor in respect of which the agree- 
ment is made is deemed not to exceed the amount by which the 
amount of such expenditures otherwise determined exceeds the 
total of all amounts identified under paragraph (b) by the trans- 
feror in agreements filed under subsection (13) in respect of the 
year as being related to expenditures of a current nature. 


Jistory: Subsec. 127(14) added by 1996, c. 21, subsec. 30(25), applicable to taxation 
‘ears that begin after 1995, 


} 
} 
} 
| 
| 
} 


i 


15) Invalid agreements — An agreement or amended agree- 
jent referred to in subsection (13) between a transferor and a trans- 
eree is deemed not to have been filed with the Minister for the 
urpose of that subsection where 


(a) it is not in prescribed form; 
(b) it is not filed 


(i) on or before the transferor’s filing-due date for the partic- 
ular taxation year to which the agreement relates, 


(ii) in the period within which the transferor may serve a no- 
tice of objection to an assessment of tax payable under this 
Part for the particular year, or 


(ii) in the period within which the transferee may serve a 
notice of objection to an assessment of tax payable under this 
Part for its first taxation year that ends at or after the end of 
the transferor’s particular year; 


(c) it is not accompanied by, 


(i) where the transferor is a corporation and its directors are 
legally entitled to administer its affairs, a certified copy of 
their resolution authorizing the agreement to be made, 


(ii) where the transferor is a corporation and its directors are 
not legally entitled to administer its affairs, a certified copy 
of the document by which the person legally entitled to ad- 
minister its affairs authorized the agreement to be made, 


(iii) where the transferee is a corporation and its directors are 
legally entitled to administer its affairs, a certified copy of 
their resolution authorizing the agreement to be made, and 


(iv) where the transferee is a corporation and its directors are 
i not legally entitled to administer its affairs, a certified copy 
of the document by which the person legally entitled to ad- 


minister its affairs authorized the agreement to be made; or 


cordance with subsection (13) and this subsection, except where 


' 
(d) an agreement amending the agreement has been filed in ac- 


| Subsection (16) applies to the original agreement. 


tory: Subsec. 127(15) added by 1996, c. 21, subsec. 30(25), applicable to taxation 
) s that begin after 1995. 
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(16) Non-arm’s length parties — Where a taxpayer does not 
deal at arm’s length with another taxpayer as a result of a transac- 
tion, event or arrangement, or a series of transactions or events, the 
principal purpose of which can reasonably be considered to have 
been to enable the taxpayers to enter into an agreement referred to 
in subsection (13), for the purpose of paragraph (13)(e) the least of 
the amounts determined under paragraphs (13)(a) to (c) in respect 
of the agreement is deemed to be nil. 

Related Provisions: 248(10) — Series of transactions. 


History: Subsec. 127(16) added by 1996, c. 21, subsec. 30(25), applicable to taxation 
years that begin after 1995. 


(17) Assessment — Notwithstanding subsections 152(4) and (5), 
such assessment of the tax, interest and penalties payable by any 
taxpayer in respect of any taxation year that began before the day an 
agreement or amended agreement is filed under subsection (13) or 
(20) shall be made as is necessary to take into account the agree- 
ment or the amended agreement. 


History: Subsec. 127(17) added by 1996, c. 21, subsec, 30(25), applicable to taxation 
years that begin after 1995. 


Former subsec. 127(17) repealed by 1994, c. 8, subsec: 15(13), applicable to taxation 
years that begin after 1993, Subsec. (17) formerly read: 
(17) Definition of “tax otherwise payable” — In this section, “tax otherwise 
payable” by a taxpayer under this Part for a taxation year means the amount that 
would, but for subsection (5) and sections 120.1 and 120.2, be the tax payable by 
the taxpayer under this Part for the year. 


(18) Reduction of qualified expenditures — Where on or 
before the filing-due date for a taxation year of a person or partner- 
ship (referred to in this subsection as the “taxpayer”) the taxpayer 
has received, is entitled to receive or can reasonably be expected to 
receive a particular amount that is government assistance, non-gov- 
ernment assistance or a contract payment that can reasonably be 
considered to be in respect of scientific research and experimental 
development, the amount by which the particular amount exceeds 
all amounts applied for preceding taxation years under this subsec- 
tion or subsection (19) or (20) in respect of the particular amount 
Shall be applied to reduce the taxpayer’s qualified expenditures oth- 
erwise incurred in the year that can reasonably be considered to be 
in respect of the scientific research and experimental development. 
Related Provisions: 127(9)“investment tax credit’’(e.1)(iv), 127(9)‘investment tax 
credit’(e.2)(ii) — Inclusion’ in ITC: 127(9)“qualified expenditure’(h) — Exclusion 
from qualified expenditure; 127(10.7)(c), (d) — Further addition to ITC; 127(11.5) — 
Adjustments to qualified expenditures; 127(21) — Failure to allocate; 127(23) — Part- 
nership’s taxation year and filing-due date. 


History: Subsec. 127(18) added by 1996, c. 21, subsec. 30(25), applicable to taxation 
years that begin after 1995, 

Application Policies: SR&ED 2005-01: Shared-use equipment; SR&ED 2005-02: 
General rules concerning the treatment of government and non government assistance. 


(19) Reduction of qualified expenditures — Where on or 
before the filing-due date for a taxation year of a person or partner- 
ship (referred to in this subsection as the “recipient’”’) the recipient 
has received, is entitled to receive or can reasonably be expected to 
receive a particular amount that is government assistance, non-gov- 
ernment assistance or a contract payment that can reasonably be 
considered to be in respect of scientific research and experimental 
development and the particular amount exceeds the total of 


(a) all amounts applied for preceding taxation years under this 
subsection or subsection (18) or (20) in respect of the particular 
amount, 


(b) the total of all amounts each of which would be a qualified 
expenditure that is incurred in the year by the recipient and that 
can reasonably be considered to be in respect of the scientific 
research and experimental development if subsection (18) did 
not apply to the particular amount, and 


(c) the total of all amounts each of which would, but for the 
application of this subsection to the particular amount, be a qual- 
ified expenditure 


(i) that was incurred by a person or partnership in a taxation 
year of the person or partnership that ended in the recipient’s 
taxation year, and 


S. 127(19)(c)(ii) 


(ii) that can reasonably be considered to be in respect of the 
scientific research and experimental development to the ex- 
tent that it was performed by the person or partnership at a 
time when the person or partnership was not dealing at arm’s 
length with the recipient, 


the particular amount shall be applied to reduce each qualified ex- 
penditure otherwise determined that is referred to in paragraph (c). 
Related Provisions: 127(9)‘investment tax credit’(e.1)(iv), 127(9)“investment tax 
credit’(e.2)(ii) — Inclusion in ITC; 127(9)“qualified expenditure’’(h) — Exclusion 
from qualified expenditure; 127(21) — Failure to allocate; 127(23) — Partnership's 
taxation year and filing-due date. 

History: Subsec. 127(19) added by 1996, c. 21, subsec. 30(25), applicable to taxation 
years that begin after 1995. 


(20) Agreement to allocate — Where 


(a) on or before the filing-due date for a taxation year of a per- 
son or partnership (referred to in this subsection and subsection 
(22) as the “taxpayer”) the taxpayer has received, 1s entitled to 
receive or can reasonably be expected to receive a particular 
amount that is government assistance, non-government assis- 
tance or a contract payment that can reasonably be considered to 
be in respect of scientific research and experimental 
development, 


(b) subsection (19) does not apply to the particular amount in 
respect of the year, and 


(c) the taxpayer and a person or partnership (referred to in this 
subsection and subsection (22) as the “transferee”) with which 
the taxpayer does not deal at arm’s length file an agreement or 
amended agreement with the Minister, 


the lesser of 
(d) the amount specified in the agreement, and 


(e) the total of all amounts each of which would, but for the 
agreement, be a qualified expenditure 


(i) that was incurred by the transferee in a particular taxation 
year of the transferee that ended in the taxpayer’s taxation 
year, and 


(ii) that can reasonably be considered to be in respect of the 
scientific research and experimental development to the ex- 
tent that it was performed by the transferee at a time when 
the transferee was not dealing at arm’s length with the 
taxpayer 
shall be applied to reduce the qualified expenditures otherwise de- 
termined that are described in paragraph (e). 
Related Provisions: 127(9)‘investment tax credit’(e.1)(iv), (e.2)Gi) — Inclusion in 
ITC; 127(9)“qualified expenditure”(h) — Exclusion from qualified expenditure; 
127117) — Assessment of other years to take agreement into account; 127(21) — Fail- 
ure to allocate; 127(22) — Filing requirements; 127(23) — Partnership’s taxation year 
and filing-due date. 


History: Subsec. 127(20) added by 1996, c. 21, subsec. 30(25), applicable to taxation 
years that begin after 1995. 


Application Policies: SR&ED 2005-02: General rules concerning the treatment of 
government and non government assistance. 


Forms: T1145: Agreement to allocate assistance between persons not dealing at arm's 
length for SR&ED expenditures carried on in Canada. 


(21) Failure to allocate — Where on or before the filing-due date 
for a taxation year of a person or partnership (referred to in this 
subsection as the “recipient’”) the recipient has received, is entitled 
to receive or can reasonably be expected to receive a particular 
amount that is government assistance, non-government assistance 
or a contract payment that can reasonably be considered to be in 
respect of scientific research and experimental development and 
subsection (19) does not apply to the particular amount in respect of 
the year, the lesser of 


(a) the total of all amounts each of which is a qualified 
expenditure 


(i) that was incurred by a particular person or partnership in a 
taxation year of the particular person or partnership that en- 
ded in the recipient’s taxation year, and 
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(ii) that can reasonably be considered to be in respect of the 
scientific research and experimental development to the ex- 
tent that it was performed by the particular person or partner- 
ship at a time when the particular person or partnership was 
not dealing at arm’s length with the recipient, and 


(b) the amount, if any, by which the particular amount exceeds 


the total of amounts applied for the year and preceding taxation — 
years under subsection (18), (19) or (20) in respect of the partic- — 


ular amount 


is deemed for the purposes of this section to be an amount of gov- 
ernment assistance received at the end of the particular year by the 


particular person or partnership in respect of the scientific research | 


and experimental development. 
Related Provisions: 127(23) — Partnership’s taxation year and filing-due date. 


History: Subsec. 127(21) added by 1996, c. 21, subsec. 30(25), applicable to taxation — 


years that begin after 1995. 


(22) Invalid agreements — An agreement or amended agree- | 
ment referred to in subsection (20) between a taxpayer and a trans- 


feree is deemed not to have been filed with the Minister where 
(a) it is not in prescribed form; 
(b) it is not filed 


(i) on or before the taxpayer’s filing-due date for the particu- 


lar taxation year to which the agreement relates, 


(ii) in the period within which the taxpayer may serve a no- 
tice of objection to an assessment of tax payable under this. 
Part for the particular year, or . 


(iii) in the period within which the transferee may serve a; 
notice of objection to an assessment of tax payable under this : 
Part for its first taxation year that ends at or after the end of: 
the taxpayer’s particular year; 

t 


(c) it is not accompanied by, 


(i) where the taxpayer is a corporation and its directors are, 
legally entitled to administer its affairs, a certified copy of 
their resolution authorizing the agreement to be made, | 


(ii) where the taxpayer is a corporation and its directors are. 
not legally entitled to administer its affairs, a certified copy, 
of the document by which the person legally entitled to ad- 
minister its affairs authorized the agreement to be made, 


(iii) where the transferee is a corporation and its directors are, 
legally entitled to administer its affairs, a certified copy of 
their resolution authorizing the agreement to be made, and | 


(iv) where the transferee is a corporation and its directors are. 
not legally entitled to administer its affairs, a certified copy 
of the document by which the person legally entitled to ad- 
minister its affairs authorized the agreement to be made; or 


(d) an agreement amending the agreement has been filed in ac- 
cordance with subsection (20) and this subsection. 
Related Provisions: 127(23) — Partnership’s taxation year and filing-due date. 


History: Subsec. 127(22) added by 1996, c. 21, subsec. 30(25). applicable to taxatior 
years that begin after 1995. 


(23) Partnership’s taxation year — For the purposes of subsec- 
tions (18) to (22), the taxation year of a partnership is deemed to be, 
its fiscal period and its filing-due date for a taxation year is deeme 
to be the day that would be its filing-due date for the year if it were 
a corporation. 


History: Subsec. 127(23) added by 1996, c. 21, subsec. 30(25), applicable to taxation | 
years that begin after 1995S. | 


(24) Exclusion from qualified expenditure — Where 


(a) a person or partnership (referred to in this subsection as tht 
“first person”) does not deal at arm’s length with another perso 
or partnership (referred to in this subsection as the “secon 
person’), 
(b) there is an arrangement under which an amount is paid 0, 
payable by the first person to a person or partnership with whic) 
the first person deals at arm’s length and an amount is receive: 
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or receivable by the second person from a person or partnership 
with which the second person deals at arm’s length, and 


(c) one of the main purposes of the arrangement can reasonably 
be considered to be to cause the amount paid or payable by the 
first person to be a qualified expenditure, 


he amount paid or payable by the first person is deemed not to be a 
{ualified expenditure. 


telated Provisions: 127(11.6) — Non-arm’s length costs. 


listory: Subsec. 127(24) added by 1996, c. 21, subsec. 30(25), applicable to taxation 
ears that begin after 1995, 


25) Deemed contract payment — Where 


(a) a person or partnership (referred to in this subsection as the 
“first person”) deals at arm’s length with another person or part- 
nership (referred to in this subsection as the “second person’), 


(b) there is an arrangement under which an amount is paid or 
payable by the first person to a person or partnership (other than 
the second person) and a particular amount is received or receiv- 
able in respect of scientific research and experimental develop- 
ment by the second person from a person or partnership that is 
not a taxable supplier in respect of the particular amount, and 


(c) one of the main purposes of the arrangement can reasonably 
be considered to be to cause the amount received or receivable 
by the second person not to be a contract payment, 


€ amount received or receivable by the second person is deemed 
» be a contract payment in respect of scientific research and experi- 
ental development. 


Story: Subsec. 127(25) added by 1996, ¢. 21, subsec. 30(25), applicable to taxation 
vars that begin after 1995. 


yplication Policies: SR&ED 2002-03: Taxable supplier rules, 


6) Unpaid amounts — For the purposes of subsections (5) to 
'5).and section 127.1, a taxpayer’s expenditure described in para- 
aph 37(1)(a) that is unpaid on the day that is 180 days after the 
d of the taxation year in which the expenditure is otherwise in- 
tred is deemed 


' (a) not to have been incurred in the year; and 
(b) to be incurred at the time it is paid. 
lated Provisions: 127(11.6) — Non-arm’s length costs; 127(27) — Recapture of 


(story: Subsec. 127(26) added by 1996, c. 21, subsec. 30(25), applicable to amounts 
(t are incurred at any time, except that it does not apply to amounts that are paid on 
(sefore September 18, 1996. 


'’) Recapture of investment tax credit — Where 


(a) a taxpayer acquired a particular property from a person or 
Partnership in a taxation year of the taxpayer or in any of the 10 
preceding taxation years, 


(b) the cost of the particular property was a qualified expendi- 
ture to the taxpayer, 


(c) the cost of the particular property is included in an amount, a 
percentage of which can reasonably be considered to be in- 
cluded in computing the taxpayer’s investment tax credit at the 
end of the taxation year, and 


Proposed Amendment — 127(27)(b), (c) 


'(b) the cost, or a portion of the cost, of the particular property 

Was a qualified expenditure, or would if this Act were read 
without reference to subsection (26) be a qualified expendi- 
ture, to the taxpayer, 


(©) the cost, or the portion of the cost, of the particular property 
|S included, or would if this Act were read without reference to 
ubsection (26) be included, in an amount, a percentage of 
which can reasonably be considered to be included in comput- 
| ng the taxpayer’s investment tax credit at the end of the taxa- 
ton year, and 
; lication: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
1), will amend paras. 127(27)(b) and (c) to read as above, applicable to disposi- 
‘ and conversions that occur after December 20, 2002. 


1 
! 


S. 127(27)(e) 


Technical Notes: Subsection 127(27) provides for the recapture of investment tax 
credits in respect of property used for scientific research and experimental develop- 
ment (SR&ED) where the property is sold or converted to commercial use. This re- 
capture is*effected by way of an addition to tax payable of an amount equal to the 
lesser of = — oe 


* the amount that can reasonably be considered to have been incluced in the tax- 
payer’s investment tax credit in respect of the particular property (i.c., the 
amount that is obtained by multiplying the amount of the qualified expenditure 

/ hat applied to that expenditure), and 


obtained by multiplying the ITC rate (that applied to the quali- 
by : 


s of disposition of the particular property (or of property that 
he particular property) if the property is disposed of to a person 
S rm’s length with the taxpayer, (See paragraph 127(27)(e).) — 


* in any other case, the fair market value of the particular property (or the 
other property) at the time of its conversion or disposition. (See paragraph 
ICD) oe 

Concern has been expressed about the application of subsection 127(27) in the con- 
text of shared-use equipment, only 25% or 50% of the cost of which is a “qualified 
expenditure” under subsection 127(9) because of ; ubsection 127(11.5). This concern 
is illustrated by the following example. =~  . 


Example: — . 
* Year 1: Taxpayer acquires shared-use equ ip 00. The ITC rate is 20% 
and the taxpayer claims an ITC for first term si -use-equipment of $5 (20% 

x $25 ['/ of its $100 cost under paragraph 12711. 5)c)p). 


* Year 2: ‘Taxpayer claims an ITC for second term shared-use-equipment of $5 
(20% x $25 ['/s of its $100 cost under paragraph 127(11.5)(c)]). 


+ lear 4: Taxpayer sells the property for $80, 


e x $100 x 50% because the property is second term shared- 
quipment), and _ 
/ (20% x $80 proceeds of disposition). 

However, in this example the $16 amount should be $8 given that only a portion 
(50%) of the cost of the second term shared-use-equipment is a qualified 

expenditure. _ - : 

As well, the government is concerned that subsection 127(27) should apply where 

the disposition or conversion relates to property acquired pursuant to an expenditure 

that would have been a qualified expenditure incurred in a taxation year but for the 

application of the 180-day-unpaid-amount rule in subsection 127(26). 

To address these concerns, subsection 127(27) is amended in four respects. 

First, paragraphs 127(27)(b) and (c) are amended to refer to the “cost, or a portion of 

the cost, of the particular property” instead of to the “cost of the particular property”. 


Second, paragraphs 127(27)(b) and (c) are amended to provide that the reference 
therein to a qualified expenditure included in a taxpayer’s investment tax credit be 
read without reference to subsection 127(26) relating to unpaid amounts. — 


Application Policies: SR&ED 2005-01: Shared-use equipment. 


(d) in the year and after February 23, 1998, the taxpayer con- 
verts to commercial use, or disposes of without having previ- 
ously converted to commercial use, the particular property or an- 
other property that incorporates the particular property, 


there shall be added to the taxpayer’s tax otherwise payable under 
this Part for the year the lesser of the amount that can reasonably be 
considered to be included in computing the taxpayer’s investment 
tax credit in respect of the particular property and the amount that is 
the percentage (described in paragraph (c)) of 


(e) if the particular property or the other property is disposed of 
to a person who deals at arm’s length with the taxpayer, the pro- 
ceeds of disposition of that property, and 


(f) in any other case, the fair market value of the particular pro- 
perty or the other property at the time of the conversion or 
disposition. 


Proposed Amendment — 127(27) after (d) 


there shall be added to the taxpayer’s tax otherwise payable under 
this Part for the year the lesser of 


(e) the amount that can reasonably be considered to be in- 
cluded in the taxpayer’s investment tax credit at the end of any 
taxation year, or that would be so included if this Act were 
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read without reference to subsection (26), 


the particular roperty or the other 
‘to a person who deals m’s 


he particular property and is neither fi 
-use equipment nor second term 


equipment, or ~~ 


_ equipment, and. oF - 
 (C) 50% of the proceeds of disposition of the propet 
_ if the property is the particular property and is second 


"term shared-use equipment, and 


property is converted to commercial 


a person who does not dea 
taxpayer, ts . 
(A) the fair market value (e} 
() is the particular property and is neither first term 
shared-use equipment nor second term shared-use 
equipment, or _ — _ 

(ID is the other property, - 

(B) 25% of the fair market value of the property at the 
time of its conversion or disposition, if the particular — 
property is first term shared-use equipment and is not 
second term shared-use equipment, and» _ 
~ (C) 50% of the fair market of the property at the time of 
its conversion or disposition, if the particular property is 


second term shared-use equipment. 


Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. _ 
122(8), will amend the portion of subsec. 127(27) after para. (d) to read as above, 
applicable to dispositions and conversions that occur after December 20, 00 
Technical Notes: Third, consequential changes are made to the wording between 
paragraphs 127(27)(d) and (e). In particular, the first of the two amounts in the 
“lesser of” formula is moved to new paragraph 127(27)(e). The second of these two 
amounts is described in amended paragraph 127(27)(f), which combines former 
paragraphs 127(27)(e) and (). 


Fourth, paragraph 12727), which combines former paragraphs 127(27)(e) and (f), 


is changed to account for circumstances where the property that is disposed of or 
converted is first term shared-use-equipment or second term shared-use-equipment. 


Related Provisions: 37(1)(c.2)— Deduction allowed in subsequent year, 
127(28) — Recapture of ITC of partnership; 127(29) — Recapture of ITC of allocating 
taxpayer; 127(32) “ Meaning of “cost of the particular property”; 127(33) — No ap- 
plication to certain non-arm’s length transfers; 127(36) — Transitional application of 
20-year recapture carryforward. 
Application Policies: SR&ED 2000-04R2: Recapture of investment tax credit; 
SR&ED 2002-02R2: Experimental production and commercial production with experi- 
mental development work — allowable SR&ED expenditures, SR&ED 2005-01: 
Shared-use equipment. 


(28) Recapture of investment tax credit of partnership — 
For the purpose of computing the amount determined under subsec- 
tion (8) in respect of a partnership at the end of a particular fiscal 
period, where 
(a) a particular property, the cost of which is a qualified expen- 
diture, is acquired by the partnership from a person or partner- 
ship in the particular fiscal period or in any of the 10 preceding 
fiscal periods of the partnership, 
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included in computing the amount determined under subsection 
(8) in respect of the partnership at the end of a fiscal period, and 


(c) in the particular fiscal period and after February 23, 1998, 
the partnership converts to commercial use, or disposes of with- 
out having previously converted to commercial use, the particu- 
lar property or another property that incorporates the particular 
property, si Ti iae 
there shall be deducted in computing the amount determined, under 
subsection (8) in respect of the partnership at the end of the particu- 
lar fiscal period the lesser of 1: a 


(d) the amount that can reasonably be considered to. have been 
included in respect of the particular property in computing the 
amount determined under subsection (8) in respect of the part- 
nership, and 
(e) the percentage (described in paragraph (b)) of 
(i) where the particular property or the other property is dis- 
posed of to a person who deals at arm’s length with the part- 
nership, the proceeds of disposition of that property, and 


(ii) in any other case, the fair market value of the particular 

property or the other property at the time of the conversion or 

disposition. or | 
Related Provisions: 127(30)— Addition. to tax where ITC goes negative; 
127(32) — Meaning of “cost of the particular property’’; 127(33) — No application to 
certain non-arm’s length transfers; 127(36) — Transitional application of 20-year re- 
capture carryforward. : iM 


Application Policies: SR&ED 2000-04R2: Recapture “of. investment tax credit; 
SR&ED 2002-02R2: Experimental production and commercial production with experi- 
mental development work — allowable SR&ED expenditures. 2 


(29) Recapture of investment tax credit of allocating tax: 

payer — Where 
(a) a taxpayer acquired a particular property from a person 01 
partnership in a taxation year or in any of the 10 preceding taxa- 
tion years, . 
(b) the cost of the particular property was a qualified expendi: 
ture to the taxpayer, 
(c) all or part of the qualified expenditure can reasonably b¢ 
considered to have been the subject of an agreement made unde: 
subsection (13) by the taxpayer and another taxpayer (in ‘thi 
subsection referred to as the “transferee”), and 
(d) in the year and after February 23, 1998, the taxpayer con 
verts to commercial use, or disposes of without having previ 
ously converted to commercial use, the particular property or an 
other property that incorporates the particular property, 

there shall be added to the taxpayer’s tax otherwise payable unde 

this Part for the year the lesser of Soe 
(e) the amount that can reasonably be considered to have beei 
included in computing the transferee’s investment tax credit 1 
respect of the qualified expenditure that was the subject of th 
agreement, and (See 


(f) the amount determined by the formula 
AXB#=C bao, 
where , 


A is the percentage applied by the transferee in determining il 
investment tax credit in respect of the qualified expenditur 
that was the subject of the agreement, ia ' 

B is Me | 

(i) where the particular property or the other property — 
disposed of to a person who deals at arm’s length with th 
taxpayer, the proceeds of disposition of that property, at" 
(ii) in any other case, the fair market value of the partic! 


lar property or the other property at the time of the col 
version or disposition, and 


C is the amount, if any, added to the taxpayer’s tax payab 


(b) the cost of the particular property is included in an amount, a 
under subsection (27) in respect of the particular property 


percentage ‘of which can reasonably be considered to have been 


948 


Subdivision ¢ — Computation of Tax: All Taxpayers 


Related Provisions: —37(1)(c.2) — Deduction allowed” in subsequent — year; 
127(32) — Meaning of “cost of the particular property”; 127(33)— No application to 
‘certain non-arm’s length transfers; 127(36) — Transitional application of 20-year re- 
eapture carryforward; 257 — Formula cannot calculate to less than Zero. 
Application Policies: SR&ED 2000-04R2: Recapture of investment tax credit: 
SR&ED 2002-02R2: Experimental production and commercial production with experi- 
mental development work — allowable SR&ED expenditures. 


30) Addition to tax — Where a taxpayer is a member of a part- 
nership and the total of 


(a) the total of all amounts each of which is the lesser of the 
amounts described in paragraphs (28)(d) and (e) in respect of a 
property of the partnership, and 


(b) the total of all amounts each of which is the lesser of the 
amounts described in paragraphs (35)(c) and (d) in respect of a 
property of the partnership, 


xceeds the amount that would be determined in respect of the part- 
sership under subsection (8) if that subsection were read without 
eference to subsections (28) and (35), the portion of the excess that 
an reasonably be considered to be the taxpayer’s share of the ex- 
ess shall be added to the taxpayer’s tax otherwise payable under 
ais Part for the year. 

‘elated Provisions: 37(1)(c.3)— Deduction allowed _ in subsequent — year; 
3(1)(e)(xiii) — Addition: to adjusted cost base of partnership interest; 127(31)— 
iered partnership. 


pplication Policies: SR&ED 2000-04R2: Recapture of investment tax credit. 


31) Tiered partnership — Where a taxpayer is a member of a 
articular partnership that is a member of another partnership and 
1 amount would be added to the particular partnership’s tax paya- 
le under this Part for the year pursuant to subsection (30) if the 
atticular partnership were a person and its fiscal period were its 
Xation year, that amount is deemed to be an amount that is the 
sser of the amounts described in paragraphs (28)(d) and (e), in 
/Spect of a property of the particular partnership, that is required 
/ subsection (28) to be deducted in computing the amount under 
'bsection (8) in respect of the particular partnership at the end of 
e fiscal period. 


»plication Policies: SR&ED 2000-04R2: Recapture of investment tax credit. 


2) Meaning of cost — For the purposes of subsections (27), 
8) and (29), “cost of the particular property” to a taxpayer shall 
tt exceed the amount paid by the taxpayer to acquire the particular 
operty from a transferor of the particular property and, for greater 
‘tainty, does not include amounts paid by the taxpayer to main- 
n, modify or transform the particular property. 


plication Policies: SR&ED 2000-04R2: Recapture of investment tax credit. 


3) Certain non-arm’s length transfers — Subsections (27) 
(29), (34) and (35) do not apply to a taxpayer or partnership (in 
'S subsection referred to as the “transferor”) that disposes of a 
))perty to a person or partnership (in this subsection and subsec- 
‘ns (34) and (35) referred to as the purchaser’), that does not 
‘al at arm’s length with the transferor, if the purchaser acquired 
property in circumstances where the cost of the property to the 
‘tchaser would have been an expenditure of the purchaser de- 
-ibed in subclause 37(8)(a)Gi)(A)CD) or (B)(IED) but for subpara- 
ph 2902(b)(iii) of the Income Tax Regulations. 

vated Provisions: 127(34), (35) — Recapture on disposition or conversion to 
(mercial use. 


Mlication Policies: SR&ED 2000-04R2: Recapture of investment tax credit. 


_) Recapture of investment tax credit — Where, at any par- 
lar time in a taxation year and after February 23, 1998, a pur- 
’ Ser (other than a partnership) converts to commercial use, or dis- 
 €s of without having previously converted to commercial use, a 
-perty 

(a) that was acquired by the purchaser in circumstances de- 
“scribed in subsection (33) or that is another property that incor- 
20rates a property acquired in such circumstances; and 


_(b) that was first acquired, or that incorporates a property that 
Was first acquired, by a person or partnership (in this subsection 
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referred to as the “original user”) with which the purchaser did 
not deal at arm’s length at the time at which the purchaser ac- 
quired the property, in the original user’s taxation year or fiscal 
period that includes the particular time (on the assumption that 
the original user had such a taxation year or fiscal period) or in 
any of the original user’s 10 preceding taxation years or fiscal 
periods, 


there shall be added to the purchaser’s tax otherwise payable under 
this Part for the year the lesser of 


(c) the amount 


(i) included, in respect of the property, in the investment tax 
credit of the original user, or 


(ii) where the original user is a partnership, that can reasona- 
bly be considered to have been included in respect of the pro- 
perty in computing the amount determined under subsection 
(8) in respect of the original user, and 


(d) the amount determined by applying the percentage that was 
applied by the original user in determining the amount referred 
to in paragraph (c) to 


(i) if the property or the other property is disposed of to a 
person who deals at arm’s length with the purchaser, the pro- 
ceeds of disposition of that property, and 


(ii) in any other case, the fair market value of the property or 
the other property at the time of the conversion or 
disposition. 

Related Provisions: 37(1)(c.2) — Deduction allowed in 


127(33) — No application to certain non-arm’s length transfers; 
tional application of 20-year recapture carryforward. 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax credit, 


subsequent year; 
127(36) — Transi- 


(35) Recapture of investment tax credit — Where, at any par- 
ticular time in a fiscal period and after February 23, 1998, a pur- 
chaser is a partnership that converts to commercial use, or disposes 
of without having previously converted to commercial use, a 
property 
(a) that was acquired by the purchaser in circumstances de- 
scribed in subsection (33) or that is another property that incor- 
porates a property acquired in such circumstances, and 


(b) that was first acquired, or that incorporates a property that 
was first acquired, by a person or partnership (in this subsection 
referred to as the “original user”) with which the purchaser did 
not deal at arm’s length at the time at which the purchaser ac- 
quired the property, in the original user’s taxation year or fiscal 
period that includes the particular time (on the assumption that 
the original user had such a taxation year or fiscal period) or in 
any of the original user’s 10 preceding taxation years or fiscal 
periods, 


there shall be deducted in computing the amount determined under 
subsection (8) in respect of the purchaser at the end of the fiscal 
period the lesser of 


(c) the amount 


(i) included, in respect of the property, in the investment tax 
credit of the original user, or 


(ii) where the original user is a partnership, that can reasona- 
bly be considered to have been included in respect of the pro- 
perty in computing the amount determined under subsection 
(8) in respect of the original user, and 


(d) the amount determined by applying the percentage that was 
applied by the original user in determining the amount referred 
to in paragraph (c) to 


(i) if the property or the other property is disposed of to a 
person who deals at arm’s length with the purchaser, the pro- 
ceeds of disposition of that property, and 


(ii) in any other case, the fair market value of the property or 
the other property at the time of the conversion. or 
disposition. 


S. 127(35) 


Related Provisions: 127(30)— Addition to tax where ITC goes negative; 
127(33) —No application to certain non-arm’s length transfers; 127(36) — Transi- 
tional application of 20-year recapture carryforward. 


History [subsecs. 127(27)-(35)}: Subsecs. 127(27) to (35) added by 1999, c. 22, 
subsec. 48(2), applicable to dispositions and conversions of property that occur after 
February .23, 1998. 


(36) Transitional application of investment tax credit re- 
capture — For the purpose of applying each of subsection (27) or 
(29) in respect of a taxpayer, subsection (28) in respect of a partner- 
ship or subsection (34) or (35) in respect of a purchaser and an orig- 
inal user, as the case may be, (which taxpayer, partnership or origi- 
nal user is, in this subsection, referred to as the “taxpayer’), the 
reference to “10” in that subsection is to be read as a reference to 
the number that is the lesser of 


(a) 20, and 


(b) the number that is the total of 10 and the number of taxation 
years or fiscal periods, as the case may be, by which the number 
of taxation years or fiscal periods of the taxpayer that have en- 
ded after 2005 exceeds 11. 


History: Subsec. 127(36) added by 2006, c. 4, subsec. 75(5), applicable to 2006 et seq. 


Selected Cases [s. 127]: Longley v. MNR, [2000] 2 C.T.C. 382 (BC CA); aff’g 
[1999] 3 C.T.C. 108 (BC SC) (Minister held liable for damages and punitive damages 
where acting in bad faith against legal advice received). 


Definitions [s. 127]: “acquired” — 256(7)-(9);, “active business” — 248(1); “ad- 
justed selling cost”, “adjusted service cost” — 127(11.7); “advantage” — 248(32); “al- 
lowable capital loss” — 38(b), 248(1); “amount” — 127(11.6), 248(1); “annual invest- 
ment tax credit limit”, “approved project”, “approved project property” — 127(9); 
“arm’s length” — 251(1); “assessment” — 248(1); “assistance” —79(4), 125.4(5), 
248(16), (16.1), (18), (18.1); “associated” — 127(10.22), (10.23), 256; “at-risk 
amount” — 96(2.2), 127(8.5); “available for use’? — 13(27)-(32), 248(19); “bank” — 
248(1); “beneficially interested” — 248(25); “business”, “business limit’ — 248(1); 
“calendar year” — Interpretation Act 37(1)(a); “Canada” — 37(1.3), 127(9)‘‘qualified 
property’(d), 255, Interpretation. Act 35(1); “Canadian-controlled private corpora- 
tion” — 125(7), 136(1), 248(1); “Canadian field processing” — 248(1); “Canadian ex- 
ploration expense” — 66.1(6), 248(1); “Canadian partnership” — 102(1), 248(1); 
“Cape Breton’ — 127(9); “capital cost” — 13(7.1)-(7.4), 127(11.1)(a), (b); “capital 
gain” — 39(1)(a), 248(1); “capital property” — 54, 248(1); “carrying on a business in 
Canada”, “carrying on business in Canada” — 253; “certified property” — 127(9); 
“contract payment” — 127(9), (25); “control” — 256(6)—(9); “controlled” — 256(6), 
(6.1); “corporation” — 248(1), Interpretation Act 35(1); “cost” — 127(11.8)(a); “cost 
of the particular property” — 127(32); “credit union” — 137(6), 248(1); “depreciable 
property” — 13(21), 248(1); “disposition” — 248(1); “eligible amount” — 248(31), 
(41); “eligible taxpayer” — 127(9); “employee”, “exempt income” — 248(1); “expen- 
diture” — 127(11.6), (26); “expenditure limit’ — 127(10.2), (10.21); “farm loss” — 
111(8), 248(1); “filing-due date’ — 127(23), 248(1); “first period” — 127(9)*‘first- 
term shared-use-equipment”; “first-term shared-use-equipment” — 1279); “fiscal pe- 
riod” — 249(2)(b), 249.1; “flow-through mining expenditure” — 127(9), (11.1)(c.2); 
“Gaspé Peninsula’, “government assistance” — 127(9); “incurred” — 127(26); “indi- 
vidual” — 248(1); “inter vivos trust” — 108(1), 248(1); “investment tax credit” — 
127(9), 248(1); “legislature” — Interpretation Act 35(1); “limited partner” — 96(2.4), 
127(8.5); “manufacturing or processing” — 127(11)(a); “mineral resource’ — 248(1); 
“minimum amount”— 127.51; “Minister” — 248(1); “monetary contribution” — 
127(4.1), Canada Elections Act s. 2(1); “non-capital loss” — 111(8), 248(1); “non-gov- 
ernment assistance”, ‘“non-qualifying corporation” — 127(9); “non-resident” — 
248(1); “oil or gas well’ — 248(1); “permanent establishment” — Reg. 8201; “per- 
son” — 248(1); “pre-production mining expenditure” — 127(9); “prescribed”, “pro- 
perty’”” — 248(1); “province” — Interpretation Act 35(1); “purchaser” — 127(33); 
“purposes” — 127(11)(b); “qualified Canadian exploration expenditure” — 127(9), 


(11.1)(c.1); “qualified construction equipment” — 127(9); “qualified expenditure’ — 
127(9), (14), (24); “qualified property”, “qualified small-business property”, “qualified 
transportation equipment” — 127(9); “record” — 248(1); “refundable Part VII tax on 


hand” — 192(3), 248(1); “regulation” — 248(1); “resident in Canada” — 250; 
“SR&ED qualified expenditure pool” — 127(9), (14); “scientific research and experi- 
mental . development” — 37(13), 248(1); “second-term shared-use-equipment”” — 
127(9); “series of transactions” — 248(10); “service” — 127(11.8)(c); “share”, “share- 
holder”, “specified future tax consequence”, “specified member” — 248(1); “specified 
percentage”, “super-allowance benefit amount” — 127(9); “specified sampling” — 
127(9): “tar sands” — 248(1); “tax otherwise payable” — 117(1), 120(4); “tax paya- 
ble” — 248(2); “taxable capital gain” — 38(a), 248(1); “taxable income” — 2(2), 
248(1); “taxable income earned in Canada’ — 115(1), 248(1); “taxable supplier” — 
127(9); “taxation year” — 127(23), 249; “taxpayer” — 248(1); “testamentary trust” — 
108(1), 248(1); “transferee” — 127(13), (20), (29); “transferor” — 127(13), (33); 
“trust”. — 104(1), 248(1), (3); “undepreciated capital cost” — 13(21), 248(1); “writ- 
ing” — Interpretation Act 35(1). 
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127.1 (1) Refundable investment tax credit — Where a tax- 
payer (other than a person exempt from tax under section 149) files 


(a) with the taxpayer’s return of income (other than a return of 
income filed under subsection 70(2) or 104(23), paragraph | 
128(2)(f) or subsection 150(4)) for a taxation year, or 


(b) with a prescribed form amending a return referred to in para- 
graph (a) 
a prescribed form containing prescribed information, the taxpayer is 
deemed to have paid on the taxpayer’s balance-due day for the year 
an amount on account of the taxpayer’s tax payable under this Part 
for the year equal to the lesser of 


(c) the taxpayer’s refundable investment tax credit for the year, 
and 


(d) the amount designated by the taxpayer in the prescribed 
form. 
Related Provisions: 13(24) — Acquisition of control — limitation re calculation of 
refundable investment tax credit; 127(14) — Identification of amounts transferred as 
current or capital; 127.1(3) — Refundable ITC deemed claimed under 127(5); 
152(1) — Assessment; 157(3)(e) — Reduction in monthly corporate instalments to re- 
flect credit: 160.1 — Where excess refunded; 164(1)(a) — Refunds; 220(6) — Assign- 
ment of refund by corporation permitted; 256(2.1) — Anti-avoidance. 
History: Para. 127.1(1)(a) amended by 1998, c. 19, s. 147, applicable to taxation years. 
that begin after April 26, 1995. Para. 127.1(1)(a) formerly read: 
(a) with the taxpayer’s return of income (other than a return of income filed 
under subsection 70(2) or 104(23), paragraph 128(2)(e) or subsection 150(4)) 
under this Part for a taxation year, or 


The portion of subsec. 127.1(1) between paras. (b) and (c) amended by 1997, c. 25, 
subsec. 36(1), applicable to taxation years that end after February 22, 1994. This por- 
tion formerly read: 


a prescribed form containing prescribed information, the taxpayer shall be 
deemed to have paid, on the day on which the return referred to in paragraph (a) 
or the form referred to in paragraph (b), as the case may be, is filed, an amount, 
on account of the taxpayer’s tax under this Part for the year, equal to the lesser of 


Application Policies: SR&ED 96-03: Claimants’ entitlements and responsibilities; 
SR&ED 96-05: Penalties under subsec. 163(2). 


Forms: RC4290: Refunds for small business R&D [guide]; T4052: An introduction tc 
the SR&ED program [guide]. 


(2) Definitions — In this section, 


“excluded corporation” for a taxation year means a corporatior 
that is, at any time in the year, 


(a) controlled directly or indirectly, in any manner whatever, by 


(i) one or more persons exempt from tax under this Part by 
virtue of section 149, | 


(ii) Her Majesty in right of a province, a Canadian munici 
pality or any other public authority, or 


(iii) any combination of persons each of whom is a persor 
referred to in subparagraph (i) or (ii), or 


(b) related to any person referred to in paragraph (a); | 


Related Provisions: 256(5.1), (6.2) — Controlled directly or indirectly — control i: 
fact. 


“qualifying corporation” for a particular taxation year that ends 1 
a calendar year means 


(a) a corporation that is a Canadian-controlled private corpora 
tion throughout the particular year (other than a corporation as. 
sociated with another corporation in the particular year) the tax 
able income of which for its immediately preceding taxatio 
year (determined before taking into consideration the specifie 
future tax consequences for that preceding year) does not excet” 
its business limit for that preceding year, or kel 


(b) a corporation that is a Canadian-controlled private corpor 
tion throughout the particular year and associated with anothe: 
corporation in the particular year, where the total of all amouni 
each of which is the taxable income of the corporation or suc 
an associated corporation for its last taxation year that ended 1 
the preceding calendar year (determined before taking into Col 
sideration the specified future tax consequences for that la. 
year) does not exceed the total of all amounts each of which | 
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the business limit of the corporation or such an associated corpo- 
ration for that last year; 


‘Related Provisions: 87(2)(00), (00.1) — Effect of amalgamation: 88(1)(e.9) — 
, Winding-up; 127.1(2.01) — Additional refundable amount for corporation that is not a 
qualifying corporation; 127.1(2.2), (2.3) — Venture capital investors — exclusion from 
associated-corporation rules; 136(1) — Cooperative can be private corporation for 
'127.1; 137(7) — Credit union can be private corporation for 127.1. 


History: The definition “qualifying corporation” in subsec. 127.1(2) amended by 
11997, c. 25, subsec. 36(2), applicable to taxation years that begin after 1995. It for- 
jmerly read: 


“qualifying corporation” for a particular taxation year means a corporation that 

is, throughout the particular year, a Canadian-controlled private corporation the 
| taxable income of which for its preceding taxation year or, if it is associated with 

one or more other corporations in the particular year, the taxable income of the 
| corporation for its last taxation year ending in the preceding calendar year plus 
| the taxable incomes of all such other corporations for their last taxation years 

ending in the preceding calendar year, does not exceed the total of the business 

limits (as determined under section 125) of the corporation and the other corpo- 

rations for those preceding years, except that for a particular taxation year that 
| begins before 1996 the total of the business limits shall be determined under 
section 125 as that section read in its application to taxation years ending before 
July 1994; 


he definition “qualifying corporation” in subsec. 127.1(2) amended by 1995, c. 3, s. 
8, applicable to taxation years that end after June 1994. The definition formerly read: 


“qualifying corporation” for a particular taxation year means a corporation that 
is, throughout the particular year, a Canadian-controlled private corporation 
whose taxable income for the immediately preceding taxation year together with 
the taxable incomes of all corporations with which it was associated in the par- 
ticular year for their taxation years ending in the calendar year immediately pre- 
ceding the calendar year in which the particular year of the corporation ended 
does not exceed the total of the business limits (as determined under section 125) 
of the corporation and the associated corporations for those preceding years; 


refundable investment tax credit” of a taxpayer for a taxation 
2ar means, in the case of a taxpayer who is 


' (a) a qualifying corporation for the year, 
_ (b) an individual other than a trust, or 


(c) a trust each beneficiary of which is a person referred to in 
paragraph (a) or (b), 


» amount equal to 40% of the amount, if any, by which 


(d) the total of all amounts included in computing the taxpayer’s 
_ investment tax credit at the end of the year 


(1) in respect of property (other than qualified small-business 
property) acquired, or a qualified expenditure (other than an 
expenditure in respect of which an amount is included under 
paragraph (f) in computing the taxpayer’s refundable invest- 

| ment tax credit for the year) incurred, by the taxpayer in the 
year, or 


(i) because of paragraph (b) of the definition “investment tax 
credit” in subsection 127(9) in respect of a property (other 
than qualified small-business property) acquired or a quali- 
fied expenditure (other than an expenditure in respect of 
which an amount is included under paragraph (f) in comput- 
ing the taxpayer’s refundable investment tax credit for the 
' year) incurred 


{ 


-eeds 
‘(e) the total of 


| (i) the portion of the total of all amounts deducted under sub- 
section 127(5) for the year or a preceding taxation year (other 
than an amount deemed by subsection (3) to be so deducted 
for the year) that can reasonably be considered to be in re- 
spect of the total determined under paragraph (d), and 


(11) the portion of the total of all amounts required by subsec- 
| tion 127(6) or (7) to be deducted in computing the taxpayer’s 

investment tax credit at the end of the year that can reasona- 
| bly be considered to be in respect of the total determined 
' under paragraph (d), 
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plus, where the taxpayer is a qualifying corporation (other than an 
excluded corporation) for the year, the amount, if any, by which 


(f) the total of 


(i) the portion of the amount required by subsection 
127(10.1) to be added in computing the taxpayer’s invest- 
ment tax credit at the end of the year that is in respect of 
qualified expenditures (other than expenditures of a capital 
nature) incurred by the taxpayer in the year, and 


(i1) all amounts determined under paragraph (a.1) of the defi- 
nition “investment tax credit” in subsection 127(9) in respect 
of expenditures for which an amount is included in subpara- 
graph (i) 
exceeds 
(g) the total of 


(i) the portion of the total of all amounts deducted by the 
taxpayer under subsection 127(5) for the year or a preceding 
taxation year (other than an amount deemed by subsection 
(3) to be so deducted for the year) that can reasonably be 
considered to be in respect of the total determined under par- 
agraph (f), and 


(ii) the portion of the total of all amounts required by subsec- 
tion 127(6) to be deducted in computing the taxpayer’s in- 
vestment tax credit at the end of the year that can reasonably 
be considered to be in respect of the total determined under 
Paragraph (f). 
Related Provisions: 88(1)(e.8) — Winding-up: 127(14) — Identification of 
amounts transferred as current or capital; 127. 1(2.01) — Addition to refundable invest- 
ment tax credit; 127(10.22), (10.23) — Venture capital investors — exclusion from as- 


sociated-corporation rules: 256(2.1) — Anti-avoidance: 256(S.1), (6.2) — Controlled 
directly or indirectly — control in fact. 


History: Para. (f) of the definition “refundable investment tax credit” in subsec. 
127.1(2) amended by 1996, c. 21, subsec. 31(1), applicable to taxation years that begin 
after 1995. Para. (f) formerly read: 


(f) the total of 


(1) the portion of the amount required by subsection 127(10.1) to be added in 
computing the taxpayer’s investment tax credit at the end of the year that is 
in respect of qualified expenditures (other than expenditures of a capital na- 
ture) incurred in the year, and 


(ii) all amounts determined under paragraph (a) of the definition “investment 
tax credit” in subsection 127(9) in respect of expenditures for which 
amounts are included in subparagraph (i), 


The definition ‘refundable investment tax credit” in subsec. 127.1(2) amended by 
1994, c. 8, subsec. 16(1), applicable to taxation years ending after December 2, 1992. 
The definition formerly read: 


“refundable investment tax credit” for a taxation year means, 
(a) in the case of a taxpayer who is 
(i) a qualifying corporation for the year, 
(ii) an individual other than a trust, or 


(iii) a trust each beneficiary of which is a person referred to in subpara- 
graph (1) or (ii), 


an amount equal to 40% of the amount, if any, by which 


(iv) the total of all amounts each of which is an amount included in 
computing the taxpayer’s investment tax credit at the end of the year 


(A) in respect of property acquired, or an expenditure made (other 
than a qualified Canadian exploration expenditure or an expenditure 
in respect of which an amount is included under subparagraph (vi) 
or (b)(ii) in computing the taxpayer’s refundable investment tax 
credit for the year), by the taxpayer in the year and after April 19, 
1983, 


(B) pursuant to paragraph (b) of the definition “investment tax 
credit” in subsection 127(9) in respect of a property acquired, or an 
expenditure made (other than a qualified Canadian exploration ex- 
penditure or an expenditure in respect of which an amount is in- 
cluded under subparagraph (vi) or (b)(ii) in computing the tax- 
payer’s refundable investment tax credit for the year), after April 
19, 1983, or 


(C) in respect of the taxpayer’s qualified Canadian exploration ex- 
penditure for the year, or pursuant to paragraph (b) of that definition 
in respect of a qualified Canadian exploration expenditure for the 
year, other than an amount included under subparagraph (b)(iii) 
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exceeds 
(v) the total of 


(A) such portion of the total of all amounts each of which is an 
amount deducted by the taxpayer under subsection 127(5) for the 
year or a preceding taxation year (other than an amount deemed by 
subsection (3) to be so deducted for the year) as may reasonably be 
considered to be in respect of the total determined under subpara- 
graph (iv), and 


(B) such portion of the total of all amounts each of which is an 
amount required by subsection 127(6) or (7) to be deducted in com- 
puting the taxpayer’s investment tax credit at the end of the year as 
may reasonably be considered to be in respect of the total deter- 
mined under subparagraph (iv), 


plus, in the case of a qualifying corporation for the year, other than an ex- 
cluded corporation for the year, the amount, if any, by which 


(vi) the total of 


(A) the total of all amounts each of which is an amount required by 
subsection 127(10.1) to be added in computing the taxpayer's in- 
vestment tax credit at the end of the year in respect of an expendi- 
ture, other than'an expenditure of a capital nature, made by it after 
May 23, 1985 and in the year, and 


(B) the total of all amounts each of which is an amount determined 
under paragraph (a) of the definition “investment tax credit” in sub- 
section 127(9) in respect of an expenditure for which an amount is 
included in clause (A) 


exceeds 
(vii) the total of 


(A) such portion of the total of all amounts each of which is an 
amount deducted by the taxpayer under subsection 127(5) for the 
year or a preceding taxation year (other than an amount deemed by 
subsection (3) to be so deducted for the year) as may reasonably be 
considered to be in respect of the total determined under subpara- 
graph (vi), and 


(B) such portion of the total of all amounts each of which is an 
amount required by subsection 127(6) to be deducted in computing 
the taxpayer’s investment tax credit at the end of the year as may 
reasonably be considered to be in respect of the total determined 
under subparagraph (vi), and 


(b) in the case of any other taxpayer, the total of 


(i) 20% of the amount, if any, calculated for the year in respect of the 
taxpayer, by which the total determined under subparagraph (a)(iv) in 
respect of property acquired or an expenditure made before 1988, ex- 
ceeds the total determined under subparagraph (a)(v) in respect of pro- 
perty acquired or an expenditure made before 1988, 


(ii) 40% of the amount, if any, by which 


(A) the total of all amounts each of which is an amount included in 
computing the taxpayer’s investment tax credit at the end of the 
year 
(I) in respect of an approved project property acquired by the 
taxpayer in the year and before 1988, or 
(II) pursuant to paragraph (b) of the definition “investment tax 
credit” in subsection 127(9) in respect of an approved project 
property acquired before 1988 


exceeds 


(B) the total of 


a 


(1) such portion of the total of all amounts each of which is an 
amount deducted by the taxpayer under subsection 127(5) for 
the year or a preceding taxation year (other than an amount 
deemed by subsection (3) to be so deducted for the year) as may 
reasonably be considered to be in respect of the total deter- 
mined under clause (A), and 


(II) such portion of the total of all amounts each of which is an 
amount required by subsection 127(6) or (7) to be deducted in 
computing the taxpayer's investment tax credit at the end of the 
year as may reasonably be considered to be in respect of the 
total determined under clause (A), and 


(iii) where the taxation year commences before 1988, 40% of the 
amount, if any, by which 


(A) the total of all amounts each of which is an amount included in 
computing the taxpayer’s investment tax credit at the end of the 
year 


(I) in respect of the taxpayer’s qualified Canadian exploration 
expenditure for the year, or 


Income Tax Act, Part I, Division E 


(IJ) pursuant to paragraph (b) of the definition “investment tax 
credit” in subsection 127(9) in respect of a qualified Canadian 
exploration expenditure for the year, 

exceeds 

(B) the total of 

(1) such portion of the total of all amounts each of which is an 
amount deducted by the taxpayer under subsection 127(5) for 
the year or a preceding taxation year (other than an amount 
deemed by subsection (3) to be so deducted for the year) as may 
reasonably be considered to be in respect of the total deter- 
mined under clause (A), and 
(11) such portion of the total of all amounts each of which is an 
amount required by subsection 127(6) or (7) to be deducted in 
computing the taxpayer’s investment tax credit at the end of the 
year as may reasonably be considered to be in respect of the 
total determined under clause (A). 


(2.01) Addition to refundable investment tax credit — In the 
case of a taxpayer that is a Canadian-controlled private corporation 
other than a qualifying corporation or an excluded corporation, the 
refundable investment tax credit of the taxpayer for a taxation year 
is 40% of the amount, if any, by which 


(a) the total of 


(i) the portion of the amount required by subsection 
127(10.1) to be added in computing the taxpayer’s invest- 
ment tax credit at the end of the year that is in respect oi 
qualified expenditures (other than expenditures of a curreni 
nature) incurred by the taxpayer in the year, and 


(ii) all amounts determined under paragraph (a.1) of the defi: 
nition “investment tax credit” in subsection 127(9) in respec 
of expenditures for which an amount is included in subpara 
graph (1) 
exceeds 
(b) the total of 


(i) the portion of the total of all amounts deducted by thi 
taxpayer under subsection 127(5) for the year or a precedin; 
taxation year (other than an amount deemed by subsectio! 
(3) to have been so deducted for the year) that can reasonabl: 
be considered to be in respect of the total determined unde 
paragraph (a), and 
(ii) the portion of the total of all amounts required by subsec 
tion 127(6) to be deducted in computing the taxpayer’s in 
vestment tax credit at the end of the year that can reasonabl 
be considered to be in respect of the total determined unde 
paragraph (a) ) 
plus the amount, if any, by which 
(c) the total of 


(i) the portion of the amount required by subsectio 
127(10.1) to be added in computing the taxpayer’s inves 
ment tax credit at the end of the year that is in respect ¢ 
qualified expenditures (other than expenditures of a capit: 
nature) incurred by the taxpayer in the year, and 


(ii) all amounts determined under paragraph (a.1) of the det 

nition “investment tax credit” in subsection 127(9) in respe 

of expenditures for which an amount is included in subpar 

graph (1) 
exceeds : 
(d) the total of 


(i) the portion of the total of all amounts deducted by # 
taxpayer under subsection 127(5) for the year or a precedil, 
taxation year (other than an amount deemed by subsectit 
(3) to have been so deducted for the year) that can reasonab 
be considered to be in respect of the total determined und 
paragraph (c), and | 
(ii) the portion of the total of all amounts required by subsé | 
tion 127(6) to be deducted in computing the taxpayer's i 
vestment tax credit at the end of the year that can reasonat | 
be considered to be in respect of the total determined unc 
paragraph (c). 
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Related Provisions: 136(1) — 
137(7) — Credit union can be pri 


Cooperative can be private corporation for 127.1; 

vate corporation for 127.1, 

History: Paras. 127.1(2.01)(a), (c) amended by 1996, c. 21, subsecs. 31(2), (3), appli- 

sable to taxation years that begin after 1995. Paras. (a), (c) formerly read: 

(a) the total of 

(i) the portion of the amount required by subsection 127(10.1) to be added in 
computing the taxpayer’s investment tax credit at the end of the year that is 
in respect of qualified expenditures (other than expenditures of a current na- 
ture) incurred in the year, and 
(ii) all amounts determined under paragraph (a) of the definition “investment 
‘tax credit” in subsection 1279) in respect of expenditures for which an 
amount is included in subparagraph (i) 


__(c) the total of 
(i) the portion of the amount required by subsection 127(10.1) to be added in 
computing the taxpayer’s investment tax credit at the end of the year that is 
in respect of qualified expenditures (other than expenditures of a capital na- 
ture) incurred in the year, and 
(ii) all amounts determined under paragraph (a) of the definition “investment 
tax credit” in subsection 127(9) in respect of expenditures for which an 
amount is included in subparagraph (i) 
absec. 127.1(2.01) added by 1994, c. 8, subsec. | 
ginning after 1993. 
(et 


'.1) Application of subsec. 127(9) — The definitions in sub- 
ection 127(9) apply to this section. 
tigin of subsec. 127.1(2.1): R.S.C. 1985, ¢. | 
2 Opening words of subsec. 127(9)). 


‘lected Cases [s. 127.1 (2.1)]: Allarcom Pay Television Ltd. y. 
3 (FCA); aff’g [1996] 3 C.T.C. 2608 (TCC) (Cable TV contra 
‘vices, not goods). 


2) Refundable 
CPCs — If a partic 
‘associated with anot 
(rporations would n 
erence to paragrap 
‘ed shares to one or 


6(2), applicable to taxation years 


(Sth Supp.) (formerly contained in 


R., [2000] 1 C.T.C. 
cts were supply of 


investment tax credit — associated 
ular Canadian-controlled private corporation 
her corporation in circumstances where those 
ot be associated if the Act were read without 
h 256(1.2)(a), the particular corporation has is- 
more persons who have been issued shares by 
: other corporation and there is at least one shareholder of the 
ticular corporation who is not a shareholder of the other corpora- 
in or one shareholder of the other corporation who is not a share- 
Ider of the particular corporation, the particular corporation is not 
/Ociated with the other corporation for the purpose of calculating 
‘t portion of the particular corporation’s refundable investment 
, edit that is in respect of qualified expenditures. 

‘ated Provisions: 127(10.22) — Parallel rule for determining expenditure limit. 


itory: Subsec. 127.1(2.2) added b 
| end after March 22, 2004. 


}) Application of subsec. (2.2) — Subsection (2.2) applies to 
| particular corporation and the other corporation referred to in 
! subsection only if the Minister is satisfied that 


Ja) the particular corporation and the other corporation are not 
therwise associated under this Act; and 


b) the existence of one or more shareholders of the particular 
Sorporation who is not a shareholder of the other corporation, or 
he existence of one or more shareholders of the other corpora- 
ion who is not a shareholder of the particular corporation, is not 
or the purpose of satisfying the requirements of subsection P24 
t 127(10.22). 

ited Provisions: 127(10.23) — Parallel rule for determining expenditure limit. 


Liry: Subsec. 127,1(2,3) added by 2005, c. 19, s. 
i after March 22, 2004. 


‘Deemed deduction — For the 
he deemed under subsection (1) t 
for a taxation year shall be deemed to have been deducte 
‘axpayer under subsection 127(5) for the year. 


y 2005, c: 19, s. 29, applicable to taxation years 


29, applicable to, taxation. years 


purposes of this Act, the 
o have been paid by a tax- 
d by 


Itions [s. 127.1]: “active’ business” — 125(7), 248(1); “amount” — 248(1): 
ved project property” — 127(9), 127.1(2.1); “associated” — 127.1(2.2), (23); 
balance-due day” — 248(1); “business limit” — 125(2)-(5.1), 248(1); “calendar 


—Interpretation Act 37(1)(a); “Canadian-controlled private corporation” — 
I 248(1); “Canadian exploration expense” — 66.1(6), 248(1); “controlled di- 
t or indirectly” — 256(5.1), (6.2); “corporation” — 248(1), Interpretation Act 
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35(1); “excluded corporation” — 127.1(2); “Her Maj 
“individual” —248(1); “investment tax credit”? — | 
son”, “prescribed”, “property” — 248(1): “province” — Interpretation Act 35(1); 
“qualified Canadian exploration expenditure”, “qualified expenditure”, “qualified 
small-business property” — 127(9), 127:1(2.1); ‘qualifying corporation”, “tefundable 
investment tax credit” — 127.1(2); “related” — 251(2); “scientific research and experi- 
mental development” — 37(13), 248(1): “share”, “shareholder”, “specified employee”, 
“specified future tax consequence” — 248(1): “taxable income” — 2(2), 248(1); “taxa- 
tion year” — 249. “taxpayer”? — 248(1); “trust”? — 104(1), 248(1), (3). 
Interpretation Bulletins [S. 127.1]: IT-151R35: Scientific research and experimental 
development expenditures. 


esty” — Interpretation Act 35(1): 
27(9),,.248(1); “Minister’’, “per- 


127.2 (1) [Pre-1987] Share-purchase tax credit — 
be deducted from the tax otherwise payable under this Part by a 
taxpayer for a taxation year an amount not exceeding the total of 


(a) the taxpayer’s share-purchase tax credit for the year, and 


(b) the taxpayer’s unused share-purchase tax credit for the taxa- 
tion year immediately following the year. 


(2) Persons exempt from tax — 
throughout a taxation year a person d 
149(1)(e) to (y) files with the taxpaye 
Part for the year a prescribed form 
tion, the taxpayer shall be deemed 
which the return is filed, an amount, 
tax under this Part for the year, eq 
purchase tax credit for the year. 


(3) Trust — Where, in a particular taxation year of a taxpayer who 
is a beneficiary under a trust, an amount is included in computing 
the share-purchase tax credit of the trust for its taxation year ending 
in that particular taxation year, the trust may, in its return of income 
for its taxation year ending in that particular taxation year, desig- 
nate as attributable to the taxpayer such portion of that amount 


(a) as may, having regard to all the circumstances (including the 
terms and conditions of the trust arrangement), reasonably be 
considered to be attributable to the taxpayer, and 


(b) as was not designated by the trust\in respect of any other 

beneficiary of that trust, 
and, where the trust so desi 
to that portion shall be 


(c) added in computing the share-purchase tax credit of the tax- 
payer for the particular taxation year, and 

(d) deducted in computing the share-purchase tax credit of the 
trust for its taxation year ending in the particular taxation year. 


Related Provisions: 53(2)(h) 
tal interest in a trust, 


There may 


Where a taxpayer who was 
escribed in any of paragraphs 
r’s return of income under this 
containing prescribed informa- 
to have paid, on the day on 
on account of the taxpayer’s 
ual to the taxpayer’s share- 


gnates such a portion, an amount equal 


(iii) — Deduction from cost base of beneficiary’s capi- 


(3.1) Exclusion of certain trusts — For the purposes of subsec- 
tion (3), a trust does not include a trust that is 


(a) governed by an employee benefit plan or a revoked deferred 
profit sharing plan; or 


(b) exempt from tax under section 149. 


(4) Partnership — Where, in a taxation 
a member of a partnership, 


year of a taxpayer who is 
an amount is included in computing the 
share-purchase tax credit of the partnership for its fiscal period end- 
ing in that year, such portion of that amount as may reasonably be 
considered to be the taxpayer’s share thereof shall be 


(a) added in computing the share-purchase tax credit of the tax- 
payer for that year; and 

(b) deducted in computing the share-purchase tax credit of the 
partnership for that fiscal period. 


Related Provisions: 53(2)(c)(vii) — 
interest. 


Deductions from cost base of partnership 


(5) Cooperative corporation — Where at any particular time in 
a taxation year a taxpayer that is a cooperative corporation (within 
the meaning assigned by subsection 136(2)) has, as required by sub- 
section 135(3), deducted or withheld an amount from a payment 
made by it to any person pursuant to an allocation in proportion to 
patronage, the taxpayer may deduct from the amount otherwise re- 
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quired by subsection 135(3) to be remitted to the Receiver General, 
an amount not exceeding the amount, if any, by which 


(a) the amount that would, but for this subsection, be its share- 
purchase tax credit for the taxation year in which it made the 
payment if that year had ended immediately before the particular 
time 

exceeds 


(b) the total of all amounts each of which is the amount deducted 
by virtue of this subsection from any amount otherwise required 
to be remitted by subsection 135(3) in respect of payments made 
by it before the particular time and in the taxation year, 


and the amount, if any, so deducted from the amount otherwise re- 
quired to be remitted by subsection 135(3) shall be 


(c) deducted in computing the share-purchase tax credit of the 
taxpayer for the taxation year, and 


(d) deemed to have been remitted by the taxpayer to the Re- 
ceiver General on account of tax under this Part of the person to 
whom that payment was made. 


(6) Definitions — In this section, 


“share-purchase tax credit” of a taxpayer for a taxation year 
means the amount determined by the formula 


(A+B)-C 


where 


A. is the total of all amounts each of which is an amount designated 
by a corporation under subsection 192(4) in respect of a share 
acquired by the taxpayer in the year where the taxpayer is the 
first person, other than a broker or dealer in securities, to be a 
registered holder, 


is the total of all amounts each of which is an amount required 
by subsection (3) or (4) to be added in computing the taxpayer’s 
share-purchase tax credit for the year, and 


the total of all amounts each of which is an amount required by 
subsection (3), (4) or (5) to be deducted in computing the tax- 
payer’s share-purchase tax credit for the year; 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


“unused share-purchase tax credit” of a taxpayer for a taxation 
year means the amount determined by the formula 


A-(B+C) 
where 
A is the taxpayer’s share-purchase tax credit for the year, 


B. the taxpayer’s tax otherwise payable under this Part for the year, 
the amount deemed by subsection (2) to have been paid on ac- 
count of the taxpayer’s tax payable under this Part for the year 
or, where Division E.1 is applicable to the taxpayer for the year, 
the amount, if any, by which the taxpayer’s tax otherwise paya- 
ble under this Part for the year exceeds the taxpayer’s minimum 
amount for the year determined under section 127.51, as the case 


may be, and 


C is the taxpayer’s refundable Part VII tax on hand at the end of 


the year. 


Related Provisions: 248(1)“unused share-purchase tax credit” — Definition applies 
to entire Act; 257 — Formula cannot calculate to less than zero. 


(7) Definition of “tax otherwise payable” — In this section, 
“tax otherwise payable” under this Part by a taxpayer means the 
amount that would, but for this section and section 120.1, be the tax 
payable under this Part by the taxpayer. 


(8) Deemed cost of acquisition — For the purposes of this Act, 
where, at any time in a taxation year, a taxpayer has acquired a 
share and is the first registered holder of the share, other than a 
broker or dealer in securities, and an amount is, at any time, desig- 
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nated by a corporation under subsection 192(4) in respect of the | 


share, the following rules apply: 


(a) the taxpayer shall be deemed to have acquired the share at a 
cost to the taxpayer equal to the amount by which 


(i) its cost to the taxpayer as otherwise determined 
exceeds 
(ii) the amount so designated in respect of the share; and 


(b) where the amount determined under subparagraph (a)(ii) ex- | 


ceeds the amount determined under subparagraph (a)(i), the ex- 
cess shall 


(i) where the share is a capital property to the taxpayer, be 
deemed to be a capital gain of the taxpayer for the year from 
the disposition of that property, and 


(ii) in any other case, be included in computing the income of 
the taxpayer for the year, 


and the cost to the taxpayer of the share shall be deemed to be. 
nil. 
Related Provisions: 192(4.1) — Paid-up capital of designated share. 


(9) Partnership — For the purposes of this section and subsection 
193(5), a partnership shall be deemed to be a person and its taxation. 
year shall be deemed to be its fiscal period. | 


(10) Election re first holder — Where a share of a public corpo- 
ration has been lawfully distributed to the public in accordance with 
a prospectus, registration statement or similar document filed with a. 
public authority in Canada pursuant to and in accordance with the 
law of Canada or of any province, and, where required by law, ac- 
cepted for filing by such a public authority, the corporation, if it has 
designated an amount under subsection 192(4) in respect of the: 
share, may, in the prescribed form required to be filed under that 
subsection, elect that, for the purposes of this section, the first per- 
son, other than a broker or dealer in securities, to have acquired the 
share (and no other person) shall be considered to be the first person 
to be a registered holder of the share. 


(11) Calculation of consideration — For greater certainty, 


(a) for the purposes of this section and Part VII, the amount o! 
consideration for which a share is acquired and issued includes 
the amount of any consideration for the designation under sub- 
section 192(4) in respect of the share; and 


(b) the amount received by a corporation as consideration for ¢ 

designation under subsection 192(4) in respect of a share issueC 

by it shall not be included in computing its income. 
Selected Cases [s. 127.2]: 598606 Ontario Ltd. v. MNR, [1993] 1 C.T.C. 200 
(TCC) (Failure to make designation by filing prescribed form disentitles taxpayer t 
claim share-purchase tax credit). | 
Definitions [s. 127.2]: “amount” — 248(1); “Canada” — 255; “capital gain” — 
39(1)(a), 248(1); “capital property” — 54, 248(1); “corporation” — 248(1), Interpreta 
tion Act 35(1); “deferred profit sharing plan”, “employee benefit plan” — 248(1); “pet 
son” — 127.2(9), 248(1); “prescribed” — 248(1); “province” — Interpretation AC 
35(1); “public corporation” — 248(1); “refundable Part VII tax on hand” — 192(3 | 
248(1); “share” — 248(1); “tax payable” — 248(2); “taxation year” — 249; “tax 
payer” — 248(1); “trust” — 104(1), 248(1), (3). 


127.3 (1) [Pre-1986] Scientific research and experimenta 
development tax credit — There may be deducted from the ta. 
otherwise payable under this Part by a taxpayer for a taxation yeé 
an amount not exceeding the total of the taxpayer’s 


(a) scientific research and experimental development tax cred 
for the year, and | 


(b) unused scientific research and experimental development ta 
credit for the taxation year immediately following the year. 


Related Provisions: 117(1)—Tax payable under this Part; 194(4.2) — Whe | 
amount may not be designated; 195(5) — Evasion of tax; 195(6) — Undue deferral 
refundable tax. 
Selected Cases [subsec. 127.3(1)]: Groupmark Canada Ltd. v. Canada, [1993] 


C.T.C. 234 (FCTD) (Amounts paid to related company before and after SRTC ne 
issued were “consideration” for note); United Equities Ltd. v. MNR, [1992] y! CT. | 
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214 (FCTD) (Taxpayer eligible for scientific research tax credit despite late filing since 
requirements for remedying delay met). 


(2) Definitions — In this section, 


“scientific research and experimental development tax credit” 
of a taxpayer for a taxation year means the amount determined by 
the formula 


A-B 
‘where 
‘A is the total of all amounts each of which is an amount equal to 
(a) where the taxpayer is a corporation, 50%, or 
(b) where the taxpayer is an individual other than a trust, 34% 


of an amount designated by a corporation under subsection 194(4) 
in respect of 


(c) a share acquired by the taxpayer in the year where the tax- 
payer is the first person, other than a broker or dealer in securi- 
ties, to be a registered holder thereof, 


(d) a bond, debenture, bill, note, mortgage or similar obligation 
(in this section referred to as a “debt obligation”) acquired by 

| the taxpayer in the year where the taxpayer is the first person, 
other than a broker or dealer in securities, to be a registered 
holder of that debt obligation, or 


Proposed Amendment — 127.3(2)“scientific _ 
research and experimental development tax i 

: oe Cregtitd |... 8 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), s. 238, will 
amend para. (d) of the definition “scientific research and experimental development tax 
wredit” in subsec. 127.3(2) by adding “or hypothecary claim” after “mortgage”, to come 
nto force on Royal Assent. oF 
fechnical Notes: Sce under 12(4), 


(e) a right acquired by the taxpayer in the year where the tax- 
payer is the first person, other than a broker or dealer in securi- 
ties, to have acquired that right, and 


3 is the total of all amounts required by subsection (5) to be de- 
ducted in computing the taxpayer’s scientific research and eXx- 
perimental development tax credit for the year; 

elated Provisions: 248(1)“scientific research and experimental development tax 


redit” — Definition applies to entire Act; 257 — Formula cannot calculate to less than 
270. 


‘unused scientific research and experimental development tax 


redit” of a taxpayer for a taxation year means the amount deter- 
uned by the formula 


A-(B+C) 
there 


. Is the taxpayer’s scientific research and experimental develop- 
ment tax credit for the year, 


is the taxpayer’s tax otherwise payable under this Part for the 
year or, where Division E.1 is applicable to the taxpayer for the 
year, the amount, if any, by which the taxpayer’s tax otherwise 
payable under this Part for the year exceeds the taxpayer’s mini- 
mum amount for the year determined under section 127.51, as 
the case may be, and 


is the taxpayer’s refundable Part VIII tax on hand at the end of 
the year. 
Hated Provisions: 248(1)“unused scientific research and experimental develop- 
jt tax credit” — Definition applies to entire Act; 257 — Formula cannot calculate to 
S than zero, 
lected Cases [subsec. 127.3(2)]: Loewen v. MNR, [1994] 2 C.T.C. 75 (FCA) 


2quisition and disposition of SRTC debenture was not an adventure in nature of 
de). 


) Trust — For the purposes of this section and section 53, where 
axpayer, other than a broker or dealer in securities, is a benefici- 
/ under a trust and an amount is designated by a corporation 
‘der subsection 194(4) in respect of a share, debt obligation or 
ht acquired by the trust in a taxation year of the trust where the 
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trust is the first person, other than a broker or dealer in securities, to 
be a registered holder of the share or debt obligation or to have ac- 
quired the right, as the case may be, 


(a) ‘the trust may, in its return of income for that year, specify 
such portion of that amount as may, having regard to all the cir- 
cumstances (including the terms and conditions of the trust ar- 
rangement), reasonably be considered to be attributable to the 
taxpayer and as was not specified by the trust in respect of any 
other beneficiary under that trust; and 


(b) the portion specified pursuant to paragraph (a) shall be 
deemed to be an amount designated on the last day of that year 
by the corporation under subsection 194(4) in respect of a share, 
debt obligation or right, as the case may be, acquired by the tax- 
payer on that day where the taxpayer is the first person, other 
than a broker or dealer in securities, to be a registered holder of 
the share or debt obligation or to have acquired the right, as the 
case may be. 


Related Provisions: 53(2)(h)(iv) — Deductions from cost base of beneficiary’s cap- 
ital interest in a trust. 


(3.1) Exclusion of certain trusts — For the purposes of subsec- 
tion (3), a trust does not include a trust that is 


(a) governed by an employee benefit plan or a revoked deferred 
profit sharing plan; or 


(b) exempt from tax under section 149. 


(4) Partnership — For the purposes of this section and section 53, 
where a taxpayer, other than a broker or dealer in securities, is a 
member of a partnership and an amount is designated by a corpora- 
tion under subsection 194(4) in respect of a share, debt obligation or 
right acquired by the partnership in a taxation year of the partner- 
ship where the partnership is the first person, other than a broker or 
dealer in securities, to be a registered holder of the share or debt 
obligation or to have acquired the right, as the case may be, such 
portion of that amount as may reasonably be considered to be the 
taxpayer’s share thereof shall be deemed to be an amount desig- 
nated on the last day of that year by the corporation under subsec- 
tion 194(4) in respect of a share, debt obligation or right, as the case 
may be, acquired by the taxpayer on that day where the taxpayer is 
the first person, other than a broker or dealer in securities, to be a 
registered holder of the share or debt obligation or to have acquired 
the right, as the case may be. 

Related Provisions: 53(2)(c)(viii) — Deductions from cost base of partnership in- 
terest re scientific research and experimental development tax credit. 


(5) Cooperative corporation — Where at any particular time in 
a taxation year a taxpayer that is a cooperative corporation (within 
the meaning assigned by subsection 136(2)) has, as required by sub- 
section 135(3), deducted or withheld an amount from a payment 
made by it to any person pursuant to an allocation in proportion to 
patronage, the taxpayer may deduct from the amount otherwise re- 
quired by subsection 135(3) to be remitted to the Receiver General, 
an amount not exceeding the amount, if any, by which 


(a) the amount that would, but for this subsection, be its scien- 
tific research and experimental development tax credit for the 
taxation year in which it made the payment if that year had en- 
ded immediately before the particular time 


exceeds 


(b) the total of all amounts each of which is the amount deducted 
by virtue of this subsection from any amount otherwise required 
to be remitted by subsection 135(3) in respect of payments made 
by it before the particular time and in the taxation year, 


and the amount, if any, so deducted from the amount otherwise re- 
quired to be remitted by subsection 135(3) shall be 


(c) deducted in computing the scientific research and experimen- 
tal development tax credit of the taxpayer for the taxation year, 
and 

(d) deemed to have been remitted by the taxpayer to the Re- 
ceiver General on account of tax under this Part of the person to 
whom that payment was made. 
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(6) Deduction from cost — For the purposes of this Act, where 
at any time in a taxation year a taxpayer has acquired a share, debt 
obligation or right and is the first registered holder of the share or 
debt obligation or the first person to have acquired the right, as the 
case may be, other than a broker or dealer in securities, and an 
amount is, at any time, designated by a corporation under subsec- 
tion 194(4), in respect of the share, debt obligation or right, the fol- 
lowing rules apply: 

(a) the taxpayer shall be deemed to have acquired the share, debt 

obligation or right at a cost to the taxpayer equal to the amount 

by. which 

(i) its cost to the taxpayer as otherwise determined 


exceeds 
(ii) 50% of the amount so designated in respect thereof; and 


(b) where the amount determined under subparagraph (a)(ii) ex- 
ceeds the amount determined under subparagraph (a)(i), the ex- 
cess shall 


(i) where the share, debt obligation or right, as the case may 
be, is a capital property to the taxpayer, be deemed to be a 
capital gain of the taxpayer for the year from the disposition 
of that property, and 

(ii) in any other case, be included in computing the income of 
the taxpayer for the year, 


and the cost to the taxpayer of the share, debt obligation or right, 
as the case may be, shall be deemed to be nil. 


Related Provisions: 194(4.1)—— Computation of paid-up capital of designated 
share. 


(7) Partnership — For the purposes of this section and Part Vil, 
a partnership shall be deemed to be a person and its taxation year 
shall be deemed to be its fiscal period. 


(8) Definition of “tax otherwise payable” — In this section, 
“tax otherwise payable” under this Part by a taxpayer means the 
amount that would, but for this section and section 120.1, be the tax 
payable under this Part by the taxpayer. 


(9) Election re first holder — Where a share or debt obligation 
of a public corporation has been lawfully distributed to the public in 
accordance with a prospectus, registration statement or similar doc- 
ument filed with a public authority in Canada pursuant to and in 
accordance with the law of Canada or of any province, and, where 
required by law, accepted for filing by that public authority, the cor- 
poration, if it has designated an amount under subsection 194(4) in 
respect of the share or debt obligation, may, in the prescribed form 
required to be filed under that subsection, elect that, for the pur- 
poses of this section, the first person, other than a broker or dealer 
in securities, to have acquired the share or debt obligation, as the 
case may be, (and no other person) shall be considered to be the 
first person to be a registered holder thereof. 


(10) Calculation of consideration — For greater certainty, 


(a) for the purposes of this section and Part VIII, the amount of 
consideration for which a share, debt obligation or right was ac- 
quired and issued or granted includes the amount of any consid- 
eration for the designation under subsection 194(4) in respect of 
the share, debt obligation or right; and 


(b) the amount received by a corporation as consideration for a 
designation under subsection 194(4) in respect of a share, debt 
obligation or right issued or granted by it shall not be included in 
computing its income. 
Selected Cases [s. 127.3]: Donat Flamand Inc. v. MNR, [2001] 3 CTCa130 
(FCTD) (Opinion letter obtained on basis of fraud ineffective to establish qualified de- 
benture even where investors unaware of misrepresentation); Mort (C.L.) v. Canada, 
[1993] 1 C.T.C. 99 (FCTD) (Financing arrangements “substantially advanced” when 
moratorium on SRTC program announced). 
Definitions [s. 127.3]: “amount” — 248(1); “Canada” — 255; “capital gain” — 
39(1)(a), 248(1); “capital property” — 54, 248(1); “corporation” — 248(1), Interpreta- 
tion Act 35(1); “deferred profit sharing plan”, “employee benefit plan” — 248(1); “hy- 
pothecary” — Quebec Civil Code art. 2660; “individual”, “Minister” — 248(1); “per- 
son” — 127.3(7), 248(1); “prescribed” — 248(1); “province” — Interpretation Act 


Income Tax Act, Part I, Division E 


35(1); “public corporation” — 89(1), 248(1); “refundable Part VIII tax on hand’ — 
194(3), 248(1); “share” — 248(1); “taxation year” — 249; “taxpayer” — 248(1); _ 
“trust” — 104(1), 248(1), (3). 


127.4 (1). [Labour-sponsored funds tax credit] Defini- 
tions — In this section, 


“approved share” means a share of the capital stock of a pre- 
scribed labour-sponsored venture capital corporation, but does not | 
include 
(a) a share issued by a registered labour-sponsored venture capi- 
tal corporation the venture capital business of which was discon-— 
tinued before the time of the issue, and 


(b) a share issued by a prescribed labour-sponsored venture cap- 
ital corporation (other than a registered labour-sponsored ven- 
ture capital corporation) if, at the time of the issue, every prov- 
ince under the laws of which the corporation is a prescribed 
labour-sponsored venture capital corporation has suspended or 
terminated its assistance in respect of the acquisition of shares of. 


_ the Share; _ 
Application: The July 18, 2005 draft legislation (P 


123(1), will amend para. (b) of the definition “approved sh 


read as above, applicable to acquisitions of shares that occur after 2003. 


Technical Notes: Subsection 127.4(2) allows an individual (other than a tru 
tax credit for the acquisition of an “approved share”, which is defined in subsection — 
127.4(1) as. generally, a share issued by a prescribed LSVCC. LSVCCs prescribed 

for this purpose under section 6701 of the Regulations include LSVCCs register 
under Part X.3 of the Act, as well as specified provincially registered LSVCCs. Pa 
graph (b) of the definition “approved share’? excludes from the definition ¢ 
shares issued by a provincially-registered LSVCC that is not a federally-registe 
LSVCC. This exclusion applies only in the event that, at the time of the issue 

shares, no assistance is available in respect of the acquisition of such shares beca’ 
of a suspension or termination of assistance to the LSVCC under the laws of ev 
province in which the LSVCC is registered. -— 


Paragraph (b) of the definition “approved share” is amended to provide that ¢ 
proved share does not include a share issued by a provincially-registered LS 
(that is not a federally-registered LSVCC) if, at the time of the issue, no pro 
under the laws of which the corporation is an LSVCC that is a prescribed LSV! 
provides assistance in respect of the acquisition of the share. This amendment is 
vided to have the definition “approved share” better reflect the policy that a fed 
income tax credit be available in respect of a share issued by a provincially-re 
tered LSVCC (that is not a federally-registered LSVCC) only if a | rovincial inco 
tax credit is also available in respect of the share. _ 


Amended paragraph (b) of the definition will also apply where there has not t 
suspension or termination of assistance with respect to the issuance of the LSV' 
shares generally, but assistance is not available with respect to the acquisition 
particular share. For example, if under the laws of a province under which 
LSVCC is a prescribed LSVCC, a taxpayer who acquires a share is not entitled 
any assistance in respect of the acquisition either because of having reached the 
of 65 years or because of the province of residence of the taxpayer, the share will 
be treated as an approved share, _— . 


Letter from Dept. of Finance, September 29, 2004: 
Dear ixxx| : _ : ; 
Thank you for your letter of April 28, 2004, requesting that the Government of 
ada delay the effective date of the amendment to the definition of “approved sh 
in subsection 127.4(1) of the Income Tax Act. The amendment and the effec 
were originally announced in a package of income tax technical amendments 
leased in draft form by the Department of Finance in December of 2002. You | 


asked that the original effective date of the amendment be delayed until the 2004 
subsequent taxation years. — a . — 
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As you point out in your letter, the Canada Revenue Agency issued a Technical In- 
‘terpretation on April 15, 2003 that indicated that the federal tax credit given for 
purchasing a share of a labour-sponsored venture capital corporation registered in 
Québec would be available to an investor notwithstanding that the investor was not 
eligible for a provincial credit, without any mention of the December 2002 proposed 
change. Technical interpretations are not legally binding on the Canada Revenue 
Agency and, indeed, contain wording that explains this fact. However, as it was rec- 
ognized that some confusion could have been created by the issuance of this docu- 
ment after the release of the December 2002 technical amendment package, our Min- 


ister. 


| Len Farber» Wong: 8 see Ae. 
General Director, Tax Legislation Division, Tax Policy Branch 
Related Provisions: 131(8) — Prescribed LSVCC is a mutual fund corporation; 


104.8(2) — Determining when an RLSVCC discontinues its business; 211.7(1)“ap- 
sroved share” — Definition applies to Part XII.5. f 


distory: The definition “approved share” in subsec. 127.4(1) amended by 2000, c. 19, 
ubsec. 36(1), applicable to 1999 er seq. It formerly read: 


“approved share” means a share of the capital stock of a prescribed labour-spon- 
sored venture capital corporation; 


he definition “approved share” in subsec. 127.4(1) amended by 1997, c. 25, subsec. 
7(1), applicable to 1996 et seg. It formerly read: 


“approved share” means a share of the capital stock of a prescribed labour-spon- 
_ sored venture capital corporation acquired or irrevocably subscribed and paid for 
_ by an individual where the individual is or will be the first person, other than a 
_ broker or dealer in Securities, to be a registered holder thereof: 


Approved share” in subsec. 127.4(1) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
tbsec. 105(1), applicable after 1988. That definition formerly. read: 


“approved share” means a share of the capital stock of a prescribed labour-spon- 
sored venture capital Corporation acquired by an individual where the individual 
is the first person, other than a broker or dealer in securities, to be a registered 
holder of that share; 


2gulations: 100(5) (reduction in withholding where share purchased from payroll); 
01 (prescribed labour-sponsored venture capital corporation), 


abour-sponsored funds tax credit” — [Repealed] 
‘story: The definition “labour-sponsored funds tax credit” in subsec. 127.4(1) re- 
laled by 1997, c. 25, subsec. 37(2), applicable to 1996 et seq. It formerly read: 


“labour-sponsored funds tax credit” of an individual for a taxation year means 
_ the amount computed under subsection (3) in respect of the individual for that 
year; 


tet cost”’ to an individual of an approved share means the amount, 
any, by which 

_ (a) the amount of consideration paid by the individual to acquire 
or subscribe for the share 


‘ceeds 


(b) the amount of any assistance (other than an amount included 
in computing a tax credit of the individual in respect of that 
share) provided or to be provided by a government, municipality 

_ or any public authority in respect of, or for the acquisition of, the 

share; 

‘ated Provisions: 211.7(1)“net cost” — Definition applies to Part XIL.5. 

tory: “Net cost” in subsec. 127.4(1) amended to substitute that portion preceding 

i. (b) by 1994, c. 7, Sch. II (1991, c. 49), subsec. 105(1), applicable after 1988. That 

‘ion formerly read: 

“net cost” to an individual of an approved share means the amount by which 

) (a) the amount of the consideration for which the share was issued to the 
' individual 


}exceeds 


‘iginal acquisition” of a share means the first acquisition of the 
fe, except that 


(a) where the share is irrevocably subscribed and paid for before 

“ts first acquisition, subject to paragraphs (b) and (c), the original 

Acquisition of the share is the first transaction whereby the share 

8 irrevocably subscribed and paid for, 

'b) a share is deemed never to have been acquired and never to 
lave been irrevocably subscribed and paid for unless the first 
egistered holder of the share is, subject to paragraph (c), the 
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first person to either acquire or irrevocably subscribe and pay for 
the share, and 


(c) for the purpose of this definition, a broker or dealer in securi- 
ties acting in that capacity is deemed never to acquire or sub- 
scribe and pay for the share and never to be the registered holder 
of the share; 


nendment — Convertible LSVCC shares _ 
f Finance, May 13, 2004: 


your letter of September 24, 2003, concerning the applica- 
tion of the income Tax Act (the “Act”) to investors owning shares in a labour-spon- 
sored venture capital corporation (“LS VCC’) that are convertible into another series of 
class A share. Specifically, you are concerned that the labour-sponsored fund tax credit 
recovery mechanism contained in Part XIL5 will apply to an investor in such an 
LSVCC upon the conversion of their shares, and submit that this result is inconsistent 
with the policy of the LSVCC Progam ee o 


You have informed us that [xxx] is now the manager of [xxx], a federally registered 
LSVCC. It is your wish to have [xxx] issue its clas shares in series, with sharehold- 
ers having the ability to convert from one Series t ther at their request. The only 
difference between the series will be the invest lected for the non-eligible in- 
vestment portion, or reserve, of [xxx] portfo ure Capital portion of the 
shareholder’s equity will be the same for al er at basis, we understand that 


Based on our 


at risk the cap 
more than the minimal requirement in eligible investments 


n pect of those shares, your proposal 
ontravene the policy underlying the LS VCC program. Accordingly, 
anges to the Act be imple- 
uch conversions without creating a recapture of the labour-spon- 
ntemplated that accommodation would be made only for ex- 
mn 51 of the Act, where the conversion is made from one series 
her series of class A share, and where the series differ o 
@ portion of the shareholder’ s equity, as described abov In con: 
h this accommodation, it is also envisioned that Changes to section 127.4 of 
the Act will be made to ensure that a new labour-sponsored tax credit is not available 
upon the iss ‘new class A shares by a LSVCC pursuant to a share conversion. 
We will be recommending that these changes be effective for conversions that take 
Place after 2003, If our recommendations are acted upon, we anticipate that the amend- 
ments would aoe hao Mootle Cnc 
Thank you for w ie 


we intend 
mented t 


respect of t 
junction with thi 


Yours. sincerely, 
Len Farber _ -— 
General Director, Tax Legislative Divi cy Branch 

Related Provisions: 127.4(5.1) — Direction for original acquisition to be deemed to 

occur at beginning of year; 204.8(1)" original acquisition’ — Definition applies to Part 

X.3; 211.7(1)“original acquisition” — Definition applies to Part XII.5. 

History: The definition “original acquisition” added to subsec, 127.4(1) by 1997, c. 

25, subsec. 37(3), applicable after 1995, 


“qualifying trust” for an individual in respect of a share means 


(a) a trust governed by a registered retirement Savings plan, 
under which the individual is the annuitant, that is not a spousal 
plan (in this definition having the meaning assigned by subsec- 
tion 146(1)) in relation to another individual, or 


(b) a trust governed by a registered retirement Savings plan, 
under which the individual or the individual’s spouse or com- 
mon-law partner is the annuitant, that is a spousal plan in rela- 
tion to the individual or the individual’s spouse or common-law 
partner, if the individual and no other person claims a deduction 
under subsection 127.4(2) in respect of the share; 


Proposed Amendment — 1 Be ACU aualiGing, trust”(a), _ 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 123(2), 
will amend paras. (a) and (b) of the definition “qualifying trust” in subsec. 127.4(1) to 
replace, in each, “spousal plan” with “spousal or common-law partner plan’, applicable 
to 2001 et seq except that, if a taxpayer and a person have jointly elected under s. 144 
of the Modernization of Benefits and Obligations Act, in respect of the 1998, 1999 or 
2000 taxation years, the amendment applies to the taxpayer and the person in respect of 
the applicable taxation year and subsequent taxation years. 
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some provisions, in- 
looked. 


ss10N. iment applies, 
in general, to the 2001 and subsequent taxation years. However, it may apply as of 
1998 if the common-law partners jointly choos be deemed as inning in 


3 Nn such, beginn 
that year, for the purposes of the application of t : - . 


Related Provisions: 127.4(6)(a) — Credit to individual for investment by qualifying 
trust; 211.7(1)“qualifying trust” — Definition applies to Part XII.5. 


History: Para. (b) of the definition “qualifying trust” in subsec. 127.4(1) amended by 
2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner”, 
applicable to 2001 et seq., in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)*common-law partner’. 


The definition “qualifying trust” in subsec. 127.4(1) amended by 1999, c. 22, subsec. 
49(1), applicable to 1998 er seq. It formerly read: 


“qualifying trust” for an individual in respect of a share means a trust governed 
by a registered retirement savings plan where 


(a) the individual makes contributions to the trust and those contributions 
(and no other funds) can reasonably be considered to have been used by the 
trust to acquire or subscribe for the share, and 


(b) the annuitant under the plan is the individual or a spouse of the 
individual; 
The definition “qualifying trust” added to subsec. 127.4(1) by 1994, c. 8, subsec. 17(1), 
applicable to 1992 et seq. 


“tax otherwise payable” by an individual means the amount that, 
but for this section, would be the individual’s tax payable under this 
Part. 
History: The definition “tax otherwise payable” in subsec. 127.4(1) amended by 2000, 
c. 19, subsec. 36(1), applicable to 1998 er seq. 

“tax otherwise payable” by an individual means the amount that would, but for 


this section and section 120.1. be the tax payable under this Part by the 
individual. 


(1.1) Amalgamations or mergers — Subsections 204.8(2) and 
204.85(3) apply for the purpose of this section. 


History: Subsec. 127.4(1.1) added by 2000, c. 19, subsec. 36(2), applicable after Feb- 
ruary 16, 1999. 


(2) Deduction of labour-sponsored funds tax credit — 
There may be deducted from the tax otherwise payable by an indi- 
vidual (other than a trust) for a taxation year such amount as the 
individual claims not exceeding the individual’s labour-sponsored 
funds tax credit limit for the year. 
Related Provisions: 127.4(5) — Determination of labour-sponsored funds tax credit 
limit: 211.8 — Repayment of credit on early disposition of share. 
History: Subsec. 127.4(2) amended by 1999, c. 22, subsec. 49(2), applicable to 1998 
et seq. It formerly read: 
(2) Subject to subsections (3) and (4), there may be deducted from the tax other- 
wise payable by an individual (other than a trust) for a taxation year such amount 
as the individual claims not exceeding the individual’s labour-sponsored funds 
tax credit limit for the year. 


Subsec. 127.4(2) amended by 1997, c. 25, subsec. 37(4), applicable to 1996 et seg. and, 
for the 1992 to 1995 taxation years, subsec. (2) shall be read as follows: 


(2) There may be deducted from the tax otherwise payable by an individual 
(other than a trust) for a taxation year the lesser of $1,000 and the individual’s 
labour-sponsored funds tax credit (determined as if an approved share in respect 
of which an individual receives a payment under section 211.9 had never been 
either acquired nor irrevocably subscribed and paid for). 


Subsec. (2) formerly read: 


(2) There may be deducted from the tax otherwise payable by an individual 
(other than a trust) for a taxation year the lesser of $1,000 and the individual’s 
labour-sponsored funds tax credit for the year. 


Subsec. 127.4(2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 69, applicable to 
1992 et seg. Subsec. (2) formerly read: 


(2) There may be deducted from the tax otherwise payable by an individual 
(other than a trust) for a taxation year the lesser of $700 and the individual’s 
labour-sponsored funds tax credit for the year. 


Regulations: 100(5) (reduction in withholding where share purchased from payroll). 


(3) [Repealed] 


Income Tax Act, Part I, Division E 


History: Subsec. 127.4(3) repealed by 1999, c. 22, subsec. 49(3), applicable to 1998 et 

seq. It formerly read: ! 
(3) 3-year cooling-off period — Subject to subsection (4), no amount may be 
deducted under subsection (2) from an individual’s tax otherwise payable for a 
taxation year that ends after 1996 where 


| 


(a) an approved share of the capital stock of a corporation is redeemed, ac- 
quired or cancelled by the corporation i 


(i) after March 5, 1996 (otherwise than pursuant to a request in writing 
made to the corporation before March 6, 1996), and 


(ii) in the year or in either of the 2 preceding taxation years; and 


(b) the original acquisition of the share was by the individual or by a qualify- 
ing trust for the individual in respect of the share. i 


Subsec. 127.4(3) amended by 1997, c. 25, subsec. 37(4), applicable to 1996 et seq 
Subsec. (3) formerly read: 


(3) Computation of tax credit — The labour-sponsored funds tax credit of an 
individual for a taxation year is the total of all amounts, in respect of an ap- 
proved share acquired or irrevocably subscribed and paid for by the individual 
(or by a qualifying trust for the individual in respect of the share) in the year or | 
within 60 days after the end of the year (to the extent that it was not deducted in 
computing the individual’s tax payable under this Part for the preceding taxation 
year), each of which is | 


(a) where a tax credit is provided under the law of a province in respect of | 
the acquisition of, or subscription for, the share by the individual or the trust, ; 
and the share is not a share of a registered labour-sponsored venture capital 

corporation (within the meaning assigned by section 204.8), the amount, if 

any, by which 


(i) 40% of the net cost to the individual or the trust of the share 
exceeds 
(ii) the amount of the tax credit so provided; and 


(b) in any other case, where the information return described in paragraph | 
204.81(6)(c) in respect of the share was filed with the individual’s return of 
income under this Part for the year (other than a return of income filed under, 
subsection 70(2), paragraph 104(23)(d) or 128(2)(e) or subsection 150(4)), 
20% of the net cost to the individual or the trust of the share. 25 


Subsec. 127.4(3) amended by 1994, c. 8, subsec. 17(2), applicable to 1992 et seq. Su. 
sec. (3) formerly read: 


(3) The labour-sponsored funds tax credit of an individual for a taxation year is 
the total of all amounts, in respect of an approved share acquired or irrevocably 
subscribed and paid for by the individual in the year or within 60 days after the 
end of the year (to the extent that it was not deducted in computing the indiyi-_ 
dual’s tax payable under this Part for the preceding taxation year), each of which 
is 
(a) where a tax credit is provided under the law of a province in respect 0i 
the acquisition of, or subscription for, the share by the individual, and the 
share is not a share of a registered labour-sponsored venture capital corpora, 
tion (within the meaning assigned by section 204.8), the amount, if any, by 
which 


(i) 40% of the net cost to the individual of the share 
exceeds 
(ii) the amount of the tax credit so provided, and 


(b) in any other case, where the information return described in paragrap!’ 
204.81(6)(c) in respect of the share is filed with the individual’s return 0; 
income under this Part for the year (other than a return of income filed unde 
subsection 70(2), paragraph 104(23)(d) or 128(2)(e) or subsection 150(4) , 
20% of the net cost to the individual of the share. 


Subsec. 127.4(3) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 105(2), ap | 
cable after 1988. Subsec. (3) formerly read: 


(3) The labour-sponsored funds tax credit of an individual for a taxation year | 
the total of all amounts in respect of an approved share acquired by the indiv 
dual in the year or within 60 days after the end of the year (to the extent it we 
not deducted in computing the individual’s tax payable under this Part for th 
immediately preceding taxation year), each of which is 


(a) where a tax credit is provided under the law of a province in respect ‘ 
the acquisition of the share by the individual, the amount, if any, by whic 


(i) 40% of the net cost to the individual of the share 
exceeds 
(ii) the amount of the tax credit so provided, and 


(b) in any other case, 20% of the net cost to the individual of the share. 


(4) [Repealed] 
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Subdivision c — Computation of Tax: All Taxpayers 


History: Subsec. 127.4(4) repealed by 1999, c, 22, subsec. 49(3), applicable to 1998 er 
seq. It formerly read: 
(4) Exceptions to cooling-off period — Subsection (3) does not apply to an 
individual for a taxation year as a consequence of the redemption, acquisition or 
cancellation of a share where 


(a) the individual dies in the year and before the redemption, acquisition or 
cancellation; 


(b) the individual’s labour-sponsored funds tax credit in respect of the origi- 
nal acquisition of the share is nil: 


(c) tax becomes payable under Part XII.5 because of the redemption, acqui- 
sition or cancellation; 

(d) an amount determined under regulations made for the purpose of clause 
204.81(1)(c)(v)(F) is directed to be remitted to the Receiver General in order 
to permit the redemption, acquisition or cancellation; or 


(e) the individual becomes either disabled and permanently unfit for work or 
terminally ill in the year 
(i) after the last original acquisition in the year of any approved share by 
the individual or by a qualifying trust for the individual in respect of that 
share, and ; 
(ii) before the redemption, acquisition or cancellation. 


Subsec. 127.4(4) amended by 1997, c. 25, subsec. 37(4), applicable to 1996 et seq. 
Subsec. (4) formerly read: 
(4) Idem — Notwithstanding subsection (3), where paragraph (3)(a) applies in 
computing an individual’s labour-sponsored funds tax credit for a taxation year 
_ in respect of an approved share and the amount of the tax credit referred to in 
that paragraph is less than 20% of the consideration for which the share was 
issued, the amount determined under that paragraph for the year in respect of the 
share shall be deemed to be nil. 


Subsec. 127.4(4) amended by 1994, c. 8, subsec. 17(2), applicable to 1992 er seg. Sub- 
sec. (4) formerly read: 


(4) Notwithstanding subsection (3), where paragraph (3)(a) is applicable in com- 
puting an individual’s labour-sponsored fund tax credit for a taxation year in 
respect of an approved share acquired by the individual and the amount of the 
tax credit referred to in that paragraph is less than 20% of the consideration for 
which the share was issued, the amount determined under that paragraph for the 
year in respect of the share shall be deemed to be nil. 


5) Labour-sponsored funds tax credit limit — For the pur- 
dose of subsection (2), an individual’s labour-sponsored funds tax 
redit limit for a taxation year is the lesser of 


(a) $750, and 
(b) the amount, if any, by which 


(i) the total of all amounts each of which is the individual’s 
labour-sponsored funds tax credit in respect of an original ac- 
quisition in the year or in the first 60 days of the following 
taxation year of an approved share 


exceeds 


(i) the portion of the total described in subparagraph (i) that 
was deducted under subsection (2) in computing the indivi- 
dual’s tax payable under this Part for the preceding taxation 
year. 

elated Provisions: 127.4(S.1) — Extension of investment deadline by CRA so that 


quisition deemed made at beginning of year; 127.4(6) — Determination of labour- 
onsored funds tax credit. 


istory: Para. 127.4(S)(a) amended by 1999, c. 22, subsec. 49(4), applicable to 1998 
seq. It formerly read: 
(a) $525, and 
bsec. 127.4(5) added by 1997, c. 25, subsec. 37(4), applicable to 1996 et seq., except 
(tin its application to the 1996 taxation year, subsec. (5) shall be read as follows: 
(5) For the purpose of subsection (2), an individual’s labour-sponsored funds tax 
Credit limit for a taxation year is the lesser of 
(a) the total of 
(i) the lesser of $1,000 and the amount, if any, by which 
(A) the total of all amounts each of which is the individual’s labour- 
sponsored funds tax credit in respect of an original acquisition after 
1995 and before March 6, 1996 of an approved share 
exceeds 


(B) such portion of the amount deducted under subsection (2) in 
computing the individual’s tax payable under this Part for the 1995 
taxation year as is attributable to the original acquisition after 1995 
of an approved share, and 


S. 127.41(1)(a) 


(ii) the amount, if any, by which $525 exceeds the amount determined 
under subparagraph (i) in respect of the individual for the year, and 


(b) the amount, if any, by which 


(i) the total of all amounts each of which is the individual’s labour-spon- 
sored funds tax credit in respect of an original acquisition in the year or 
in the first 60 days of the following taxation year of an approved share 


exceeds 


(ii) the portion of the total described in subparagraph (i) that was de- 
ducted under subsection (2) in computing the individual’s tax payable 
under this Part for the preceding taxation year. 


(5.1) Deemed original acquisition — If the Minister so directs, 
an original acquisition of an approved share that occurs in an indivi- 
dual’s taxation year (other than in the first 60 days of the year) is 
deemed for the purpose of this section to have occurred at the be- 
ginning of the year and not at the time it actually occurred. 


History: Subsec. 127.4(5.1) added by 1999, c. 22. subsec. 49(5), applicable to acquisi- 
tions that are made after 1997. 


(6) Labour-sponsored funds tax credit — For the purpose of 
subsection (5), an individual’s labour-sponsored funds tax credit in 
respect of an original acquisition of an approved share is equal to 
the least of 


(a) 15% of the net cost to the individual (or to a qualifying trust 
for the individual in respect of the share) for the original acquisi- 
tion of the share by the individual or by the trust, 


(b) nil, where the share was issued by a registered labour-spon- 
sored venture capital corporation unless the information return 
described in paragraph 204.81(6)(c) is filed with the individual’s 
return of income for the taxation year for which a claim is made 
under subsection (2) in respect of the original acquisition of the 
share (other than a return of income filed under subsection 
70(2), paragraph 104(23)(d) or 128(2)(e) or subsection 150(4)), 


(c) nil, where the individual dies after December 5, 1996 and 
before the original acquisition of the share, and 


(d) nil, where a payment in respect of the disposition of the 
share has been made under section 211.9. 


Related Provisions: 211.7(1)“labour-sponsored funds tax credit’ — Determination 
of credit for purposes of Part XII.5 where share redeemed early. 


History: The opening words of subsec. 127.4(6) amended by 1999, c. 22, subsec. 
49(6), applicable to 1998 et seq. The opening. words formerly read: 


(6) For the purposes of subsections (4) and (5), an individual’s labour-sponsored 
funds tax credit in respect of an original acquisition of an approved share is equal 
to the least of 


Subsec. 127.4(6) added by 1997, c. 25, subsec. 37(4), applicable to 1996 et seq., except 
that the reference to “15%” in para. (6)(a) shall be read as “20%” for original acquisi- 
tions that occurred before March 6, 1996, 


Definitions [s. 127.4]: “amount” — 248(1):. ‘‘annuitant’” — 146(1); “approved 
share” — 127.4(1); “business”, “common-law partner” — 248(1); “corporation” — 
248(1), Interpretation Act 35(1); “discontinued” — 204.8(2): “individual” — 248(1): 
“labour-sponsored funds tax credit” — 127.4(1), (6); “labour-sponsored funds tax 
credit limit’ — 127.4(5); “Minister” — 248(1); “net cost” — 127.4(1): “original acqui- 
sition”, “person”, “prescribed” — 248(1): “prescribed labour-sponsored venture capital 
corporation” —Reg. 6701; “province” — Interpretation Act 35(1): “qualifying 
trust” — 127.4(1); “registered labour-sponsored venture capital corporation” — 
248(1); “registered retirement savings plan” — 146(1), 248(1): “regulation”, 
“share” — 248(1); “spousal or common-law partner plan” — 146(1); “tax otherwise 
payable” — 127.4(1); “tax payable” — 248(2): “taxation year” —'249: “trust”? — 
104(1), 248(1), (3). 


Forms [s. 127.4]: T5006: Statement of registered LSVCC class A shares. 


127.41 (1) Part XIl.4 tax credit [qualifying environmental 
trust beneficiary] — In this section, the Part XII.4 tax credit of a 
taxpayer for a particular taxation year means the total of 


(a) all amounts each of which is an amount determined by the 
formula 


B 
Ax= 
c 


where 
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S. 127.41(1)(a) Income Tax Act, 


A is the tax payable under Part XII.4 by a qualifying environ- 
mental trust for a taxation year (in this paragraph referred to 
as the “trust’s year”) that ends in the particular year, 


is the amount, if any, by which the total of all amounts in 
respect of the trust that were included (otherwise than be- 
cause of being a member of a partnership) because of the ap- 
plication of subsection 107.3(1) in computing the taxpayer’s 
income for the particular year exceeds the total of all 
amounts in respect of the trust that were deducted (otherwise 
than because of being a member of a partnership) because of 
the application of subsection 107.3(1) in computing that in- 
come, and 


is the trust’s income for the trust’s year, computed without 
reference to subsections 104(4) to (31) and sections 105 to 
107, and 


(b) in respect of each partnership of which the taxpayer was a 
member, the total of all amounts each of which is the amount 
that can reasonably be considered to be the taxpayer’s share of 
the relevant credit in respect of the partnership and, for this pur- 
pose, the relevant credit in respect of a partnership is the amount 
that would, if a partnership were a person and its fiscal period 
were its taxation year, be the Part XII.4 tax credit of the partner- 
ship for its taxation year that ends in the particular year. 
Related Provisions; 87(2)(j.93) — Amalgamations — continuing corporation; 
126(7)“tax for the year otherwise payable under this Part’”” — Credit under 127.41 ig- 
nored for foreign tax credit purposes. 
History: The description of A in para. 127.41(1)(a) amended by 1998, c. 19, s. 34, 
applicable to taxation years that end after February 18, 1997. The description of A 
formerly read: 

A is the tax payable under Part XII.4 by a mining reclamation trust for a taxa- 
tion year (in this paragraph referred to as the “trust’s year”) that ends in the 
particular year, 

The description of B in para. 127.41(1)(a) amended by the said c. 19, s. 148, applicable 
to taxation years that end after February 22, 1994. The description formerly read: 


B 


C 


is the amount, if any, by which the total of all amounts in respect of the trust 
that were included (otherwise than because of being a member of a partner- 
ship) because of the application of subsection 107.3(1) in computing the tax- 
payer’s income for the particular year exceeds the total of all amounts in 
respect of the trust that were deducted because of the application of subsec- 
tion 107.3(1) in computing such income, and 

Subsec. 127.41(1) added by 1995, c. 3, s. 39, applicable to taxation years that end after 
February 22, 1994. 


(2) Reduction of Part | tax — There may be deducted from a 
taxpayer’s tax otherwise payable under this Part for a taxation year 
such amount as the taxpayer claims not exceeding the taxpayer’s 
Part XII.4 tax credit for the year. 


History: Subsec. 127.41(2) added by 1995, c. 3, s. 39, applicable to taxation years that 
end after February 22, 1994. 


(3) Deemed payment of Part | tax — There is deemed to have 
been paid on account of the tax payable under this Part by a tax- 
payer (other than a taxpayer exempt from such tax) for a taxation 
year on the taxpayer’s balance-due day for the year, such amount as 
the taxpayer claims not exceeding the amount, if any, by which 


(a) the taxpayer’s Part XIIL.4 tax credit for the year 
exceeds 


(b) the amount deducted under subsection (2) in computing the 
taxpayer’s tax payable under this Part for the year. 
Related Provisions: 152(1)(b) — Assessment of amount deemed paid; 157(3)(e) — 
Reduction in monthly corporate instalments to reflect credit; 163(2)(e) Penalty for 
false statement or omission. 


History: The opening words of subsec. 127.41(3) amended by 1997, c. 25, s. 38, appli- 
cable to 1996 et seg. The opening words formerly read: 


(3) There shall be deemed to have been paid on account of tax payable under this 
Part by a taxpayer (other than a taxpayer exempt from such tax) for a taxation 
year, where the taxpayer is an individual, on the individual’s balance-due day for 
the year and, where the taxpayer is a corporation, on the day referred to in para- 
graph 157(1)(b) on or before which the remainder of the taxes payable under this 
Part for the year by the taxpayer would be required to be paid if such a remainder 
were payable, such amount as the taxpayer claims not exceeding the amount, if 
any, by which 


Part I, Division E 


Subsec, 127.41(3) added by 1995; c. 3, s. 39, applicable to taxation years that end after 
February 22, 1994. 


Definitions [s. 127.41]: “amount”, “balance-due day’? — 248(1); “fiscal period” — 
249(2)(b), 249.1; “Part XIL4 tax credit” — 127.41(1); ‘qualifying environmental 
trust” — 248(1); “taxation year” — 11(2), 249; “taxpayer” — 248(1); “trust’s year” — 
107.3(1). 


DIVISION E.1 — Minimum TAX 


127.5 Obligation to pay minimum tax — Notwithstanding any 
other provision of this Act but subject to subsection 120.4(3) and 


be determined under Division E to be an individual’s tax payable 
for a taxation year is less than the amount determined under para- 
graph (a) in respect of the individual for the year, the individual’s 
tax payable under this Part for the year is the total of 


(a) the amount, if any, by which 


under section 127.51 


exceeds 


under section 127.54 for the year, and 
(b) the amount, if any, required by section 120 to be added to the 


roposed Amendment — A 
- emigration — 
of Finance, September 9, 2004 and Decembe 


Letters from Dept. 
See under 119. 
Related Provisions: 117(1) — “Tax payable” to be calculated without reference tc 


minimum tax; 120.2 — Minimum tax carryover, 127.54(2) — Foreign tax credit 
127.55 — Where minimum tax not applicable. 


History: S. 127.5 amended by 2000, c. 19, s. 37, applicable to 1998 et seq. except that 


reference to the expression “subsection 120.4(3) and”. It formerly read: 


127.5 Notwithstanding any other provision of this Act but subject to section 
127.55, where the amount that, but for sections 120 and 120.1, would be deter- 
mined under Division E to be the tax payable by an individual for a taxation year | 
is less than the amount determined under subparagraph (a)(i) in respect of the | 
individual, the tax payable under this Part for the year by the individual is the 
amount, if any, by which 


(a) the total of 


(i) the amount, if any, by which the minimum amount for the year of the | 
individual determined under section 127.51 exceeds the individual’s 
special foreign tax credit determined under section 127.54 for the year, 
and ; 


(ii) the total of all amounts required under sections 120 and 120.1 to be 
added to the tax otherwise payable under this Part by the individual for 
the year 


exceeds 


(b) the amount, if any, that may be deducted under subsection 120.1(1) from 
the tax otherwise payable under this Part by the individual for the year. 


The opening words of subsec. 127.5 amended by 1998, c. 19, s. 149, applicable to 19° 
et seq. The opening words formerly read: 


127.5 Notwithstanding any other provision of this Act, but subject to section 
127.55, where the amount that, but for sections 120 and 120.1, would be deter- 
mined under Division E to be the tax payable by an individual for a taxation year | 
is less than the amount determined under subparagraph (a)(i) in respect of the 
individual, the tax payable under this Part for the year by the individual (other 
than a related segregated fund trust within the meaning assigned by paragraph | 
138.1(1)(a) or a mutual fund trust) is the amount, if any, by which 


Definitions [s. 127.5]: “amount”, “individual” — 248(1); 


127.51; “mutual fund trust’? — 132(6)-(7), 132.2(1)(q), [to be repealed], 132.23 
(draft], 248(1); “taxation year” — 249. 


“minimum amount” - 


7 


Interpretation Bulletins: IT-270R3: Foreign tax credit. 


Forms: T3 SCH 12: Minimum tax; T3 SCH 12A Chart 2: Ontario minimum tax cat” 
over: T691: Alternative minimum. tax; T691A: Minimum tax supplement — multij 
jurisdictions; T1033-WS: Worksheet for calculating instalment payments, T1219: Pi 
vincial alternative minimum tax; T1219-ON: Ontario minimum tax carryover. 
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(ii) the individual’s special foreign tax credit determined 


individual’s tax otherwise payable under this Part for the year. 


in its application to the 1998 and 1999 taxation years, s. 127.5 shall be read withou 


H 
{ 
| 


section 127.55, where the amount that, but for section 120, would | 


‘| 


i 
( 


(i) the individual’s minimum amount for the year determined 


Division E.1 — Minimum Tax 


127.51 Minimum amount determined — An individual’s mini- 
mum amount for a taxation year is the amount determined by the 
formula 


A(B-C)-—D 
where 
A is the appropriate percentage for the year; 


B is the individual’s adjusted taxable income for the year deter- 
mined under section 127.52; 


C is the individual’s basic exemption for the year determined 
under section 127.53; and 


D is the individual’s basic minimum tax credit for the year deter- 
mined under section 127.531. 
‘Related Provisions: 127(5) — Investment tax credit, 257 — Formula cannot calcu- 
late to less than zero. ° 
Definitions [s. 127.51]: “appropriate percentage”, “individual” — 248(1); “taxable 
income” — 2(2), 248(1); “taxation year” — 249. 
Forms: T3 SCH 12: Minimum tax: T3 SCH 12A Chart 2: Ontario minimum tax carry- 
over; T691: Alternative minimum tax; T691A: Minimum tax supplement — multiple 
jurisdictions; T1033-WS: Worksheet for calculating instalment payments: 11219: Pro- 
vineial alternative minimum tax; T1219-ON: Ontario, minimum tax carryover. ») 


127.52 (1) Adjusted taxable income determined — Subject to 
subsection (2), an individual’s adjusted taxable income for a taxa- 
tion year is the amount that would be the individual’s taxable in- 
come for the year or the individual’s taxable income earned in Can- 
ada for the year, as the case may be, if it were computed on the 
assumption that 
(a) [Repealed] 
(b) the total of all amounts each of which is an amount deducti- 
ble under paragraph 20(1)(a) or any of paragraphs 20(1)(c) to (f) 
in computing the individual’s income for the year in respect of a 
rental or leasing property (other than an amount included in the 
individual’s share of a loss referred to in paragraph (c.1)) were 
the lesser of the total of all amounts otherwise so deductible and 
the amount, if any, by which the total of 


(i) the total of all amounts each of which is the individual’s 
income for the year from the renting or leasing of a rental or 
leasing property owned by the individual or by a partnership, 
computed without reference to paragraphs 20(1)(a) and (c) to 
(f), and 
(ii) the amount, if any, by which 
(A) the total of all amounts each of which is the indivi- 
dual’s taxable capital gain for the year from the disposi- 
tion of a rental or leasing property owned by the indivi- 
dual or by a partnership 


exceeds 


(B) the total of all amounts each of which is the indivi- 
dual’s allowable capital loss for the year from the disposi- 
tion of a rental or leasing property owned by the indivi- 
dual or by a partnership 


exceeds the total of all amounts each of which is the individual’s 

_ loss for the year from the renting or leasing of a rental or leasing 
Property owned by the individual or by a partnership (other than 
an amount included in the individual’s share of a loss referred to 

in paragraph (c.1)), computed without reference to paragraphs 

-20(1)(a) and (c) to (f); 

(©) the total of all amounts each of which is an amount deducti- 
ble under paragraph 20(1)(a) or any of paragraphs 20(1)(c) to (f) 
in computing the individual’s income for the year in respect of a 

film property referred to in paragraph (w) of Class 10 of Sched- 

ule II to the Income Tax Regulations (other than an amount in- 
cluded in the individual’s share of a loss referred to in paragraph 
(¢.1)) were the lesser of the total of all amounts otherwise so 
deductible by the individual for the year and the amount, if any, 
| by which the total of 


(i) the total of all amounts each of which is the individual’s 
income for the year from the renting or leasing of a film pro- 
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perty owned by the individual or by a partnership, computed 
without reference to paragraphs 20(1)(a) and (c) to (f), and 


(i1) the amount, if any, by which 


(A) the total of all amounts each of which is the indivi- 
dual’s taxable capital gain for the year from the disposi- 
tion of such a film Property owned by the individual or by 
a partnership 


exceeds 


(B) the total of all amounts each of which is the indivi- 
dual’s allowable capital loss for the year from the disposi- 
tion of such a film Property owned by the individual or by 
a partnership 


exceeds the total of all amounts each of which is the individual’s 
loss for the year from such a film property owned by the indivi- 
dual or by a partnership (other than amounts included in the in- 
dividual’s share ofa loss referred to in paragraph (c.1)), com- 
puted without reference to paragraphs 20(1)(a) and (c) to (f); 


(c.1) where, during a partnership’s fiscal period that ends in the 
year (other than a fiscal period that ends because of the applica- 
tion of subsection 99(1)), the individual is a limited partner of 
the partnership or a member of the partnership who was a speci- 
fied member of the partnership at all times since becoming a 
member of the partnership, or the individual’s interest in the 
partnership is an interest for which an identification number is 
required to be, or has been, obtained under section 237.1, 


(i) the individual’s share of allowable capital losses of the 
partnership for the fiscal period were the lesser of 


(A) the total of all amounts each’ of which is ‘the 
individual’s 
(1) share of a taxable capital gain for the fiscal period 
from the disposition of property (other than property 
acquired by the partnership in a transaction to which 
subsection 97(2) applied), or 


(II) taxable capital gain for the year from the disposi- 
tion of the individual’s interest in the partnership if the 
individual, or a person who does not deal at arm’s 
length with the individual, does not have an interest in 
the partnership (otherwise than because of the applica- 
tion of paragraph 98(1)(a) or 98.1(1)(a)) throughout 
the following taxation year, and 


(B) the individual’s share of allowable capital losses of 
the partnership for the fiscal period, 


(ii) the individual’s share of each loss from a business of the 
partnership for the fiscal period were the lesser of 


(A) the individual’s share of the loss, and 
(B) the amount, if any, by which 


(I) the total of all amounts each of Which is the 
individual’s 
1. share of a taxable capital gain for the fiscal pe- 
riod from the disposition of property used by the 
partnership in the business (other than property ac- 
quired by the partnership in a transaction to which 
subsection 97(2) applied), or 


2. taxable capital gain for the year from the dispo- 
sition of the individual’s interest in the partnership 
if the individual, or a person who does not deal at 
arm’s length with the individual, does not have an 
interest in the partnership (otherwise than because 
of the application of paragraph 98(1)(a) or 
98.1(1)(a)) throughout the following taxation year 


exceeds 


(ID) the total of all amounts each of which is the indivi- 
dual’s share of an allowable capital loss for the fiscal 
period, and 
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(iii) the individual’s share of losses from property of the part- 
nership for the fiscal period were the lesser of 


(A) the total of 


(J) the individual’s share of incomes for the fiscal pe- 
riod from properties of the partnership, and 


(II) the amount, if any, by which the total of all 
amounts each of which is the individual’s 


1. share of a taxable capital gain for the fiscal pe- 
riod from the disposition of property held by the 
partnership for the purpose of earning income from 
property (other than property acquired by the part- 
nership in a transaction to which subsection 97(2) 
applied), or 

2. taxable capital gain for the year from the dispo- 
sition of the individual’s interest in the partnership 
if the individual, or a person who does not deal at 
arm’s length with the individual, does not have an 
interest in the partnership (otherwise than because 
of the application of paragraph 98(1)(a) or 
98.1(1)(a)) throughout the following taxation year, 


exceeds the total of all amounts each of which is the 
individual’s share of an allowable capital loss for the 
fiscal period, and 


(B) the individual’s share of losses from property of the 
partnership for the fiscal period; 


(c.2) where, during a fiscal period of a partnership that ends in 
the year (other than a fiscal period that ends because of the ap- 
plication of subsection 99(1)), 


(i) the individual is a limited partner of the partnership, or is 
a member of the partnership who was a specified member of 
the partnership at all times since becoming a member of the 
partnership, or 

(ii) the partnership owns a rental or leasing property or a film 
property and the individual is a member of the partnership, 


the total of all amounts each of which is an amount deductible 
under any of paragraphs 20(1)(c) to (f) in computing the indivi- 
dual’s income for the year in respect of the individual’s acquisi- 
tion of the partnership interest were the lesser of 


(iii) the total of all amounts otherwise so deductible, and 


(iv) the total of all amounts each of which is the individual’s 
share of any income of the partnership for the fiscal period, 
determined in accordance with subsection 96(1); 


(c.3) the total of all amounts each of which is an amount deduct- 
ible in computing the individual’s income for the year in respect 
of a property for which an identification number is required to 
be, or has been, obtained under section 237.1 (other than an 
amount to which any of paragraphs (b) to (c.2) applies) were nil; 


(d) except in respect of dispositions of property occurring before 
1986 or to which section 79 applies, 


(i) the references to the fraction applicable to the individual 
for the year in each of paragraphs 38(a), (b) and (c) and sec- 
tion 41 were read as a reference to “4/5”, other than in the 
case of a capital gain from a disposition that is the making of 
a gift of property to a qualified donee, and 
(ii) each amount (other than an amount to which subsection 
104(21.4) applies) that is designated by a trust for a particu- 
lar year of the trust in respect of the individual and deemed 
by subsection 104(21) to be a taxable capital gain for the 
year of the individual were equal to the amount obtained by 
the formula 


4/5 (A x 1/B) 


where 
A is the amount so deemed to be a taxable capital gain for 


the year of the individual, and 
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B. is the fraction in paragraph 38(a) applicable to the trust 
for the particular year of the trust for which the designa- 


tion is made; | 


(e) the total of all amounts deductible under section 65, 66, 66.1. 
66.2, 66.21 or 66.4 or under subsection 29(10) or (12) of the 
Income Tax Application Rules in computing the individual’s in- 
come for the year were the lesser of the amounts otherwise sc 
deductible by the individual for the year and the total of 


(i) the individual’s income for the year from royalties in re- 
spect of, and such part of the individual’s income, other thar 
royalties, for the year as may reasonably be considered a: 
attributable to, the production of petroleum, natural gas anc 
minerals, determined before deducting those amounts, and 


(ii) all amounts included in computing the individual’s in 
come for the year under section 59; 


(e.1) the total of all amounts each of which is an amount deduct 
ible under any of paragraphs 20(1)(c) to (f) in computing thi 
individual’s income for the year in respect of a property that is. 
flow-through share (if the individual is the person to whom th 
share was issued under an agreement referred to in the definitio’ 
“flow-through share” in subsection 66(15)), a Canadian resource 
property or a foreign resource property were the lesser of th 
total of the amounts otherwise so determined for the year an 
the amount, if any, by which 


(i) the total of all amounts each of which is an amount de 
scribed in subparagraph (e)(i) or (ii), determined without re! 
erence to paragraphs 20(1)(c) to (f), 


exceeds 


(ii) the total of all amounts each of which is an amount dé, 
ductible under section 65, 66, 66.1, 66.2, 66.21 or 66.4 « 
under subsection 29(10) or (12) of the Income Tax Applic« 
tion Rules in computing the individual’s income for the yea, 


(f) subsection 82(1) were read without reference to that portic 
following paragraph 82(1)(a); 


Proposed Amendment — 127.52(1)(f) 
Application: The June 29, 2006 draft legislation, s. 8, will amend para. 127. 


to substitute “paragraph 82(1)(b)” for “that portion following paragraph 82(1)( 
plicable to dividends paid after 2005. : _ : 
Technical Notes: Section 127.5 levies the minimum tax payable by an_ 
under Part I of the Act for a particular taxation year, and paragraph 127.52 
relevant in computing an individual's minimum tax base for the particular taxal 
under subsection 127.52. Under existing paragra 


U agraph 127.52(1)(f), the existing 
up” in respect of taxable dividends received from taxable Canadian corporatio 
included in income under paragraph 82(1)(6) is excluded in computing the 


Consequential to amendments to subsection 82(1). paragraph 127.52(1 )¢f) is amen 
so that an individual’s minimum tax base is computed without reference to para 
82(1)(b). As a result, amounts included in income in respect of the existing 25° 
up for taxable dividends (other than eligible dividends), now ‘provided for it 

graph 82(1)(b)(i), and the new 45% gross-up for eligible dividends, provide 
subparagraph 82(1)(b)(ii) (see commentary on amended subsection: 82(1)) are. 
from an individual's minimum tax base. _ be 
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(g) the total of all amounts deductible under section 104 in com- 
puting the income of a trust for the year were equal to the total 
of 


(i) the total of all amounts otherwise de 
section, and 


(ii) the total of all amounts each of which is 7/5 of 


(A) amounts designated by the trust under subsection 
104(21) for the year, or 


(B) that portion of a net taxable capital gain of the trust 
that may reasonably be considered to 


(I) be part of an amount included, by virtue of subsec- 
tion 104(13) or section 105, in computing the income 
for the year of a non-resident beneficiary of the trust, 
or 


(II) have been paid in the year by a trust governed by 

an employee benefit plan to a beneficiary thereunder; 
(h) the only amounts deductible under sections 110 to 110.7 in 
computing the individual’s taxable income for the year or taxa- 
ble income earned in Canada for the year, as the case may be, 
were 


(i) the amounts deducted under 
110.6(2), (2.1), (3) and (12) and 


(ii) the amount deducted under 
ceeding the total of 
(A) [effective 2007] the amount de 
graph 110(1)(d.01), and 
(B) 7/s of the amount, if any, by which 
(I) the amount deducted under paragraph 110(1)(d) 
exceeds 
(II) the amount determined under clause (A), 
(iii) the amount deducted under paragraph 110(1)(d.01), 
(iv) “/s of the amounts deducted under any of paragraphs 
110(1)(d.1) to (d.3), 
(v) the amount that would be deductible under paragraph 
110(1)(f) if paragraph (d) were applicable in computing the 
individual’s income for the year; and 
(vi) the amount deducted under paragraph 110(1)(g); 
(h.1) the formula in paragraph 110.6(21)(a) were read as 


A-B 
(i) in computing the individual’s taxable income for the year or 
the individual’s taxable income earned in Canada for the year, as 
the case may be, the only amounts deductible under 


(i) paragraphs 111(1)(a), (c), (d) and (e) were the lesser of 


(A) the amount deducted under those paragraphs for the 
year, and 


(B) the total of all amounts that would be deductible 
under those paragraphs for the year if 


(I) paragraphs (b), (c) and (e) of this subsection, as 
they read in respect of taxation years that began after 
1985 and before 1995, applied in computing the indi- 
vidual’s non-capital loss, restricted farm loss, farm 
loss and limited partnership loss for any of those 
years, and 


(II) paragraphs (b) to (c.3), (e) and (e.1) of this subsec- 
tion applied in computing the individual’s non-capital 
loss, restricted farm loss, farm loss and limited part- 
nership loss for any taxation year that begins after 
1994, and 
(ii) paragraph 111(1)(b) were the lesser of 
(A) the total of all amounts each of which is an amount 
that can reasonably be considered to be the amount that 


the individual would have deducted under paragraph 
111(1)(b) had paragraph (d) of this subsection been appli- 


ductible under that 


any of subsections 110(2), 
110.7(1), 


paragraph 110(1)(d), not ex- 


ducted under para- 
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cable in computing 
graph 111(1)(b), and 


(B) the total of all amounts that would be deductible 
under that paragraph for the year if 


(I) paragraph (d) of this subsectio 
ing the individual’s net capital | 
year that began before 1995, and 


(II) paragraphs (c.1) and (d) of this subsection applied 
in computing the individual’s net capital loss for any 
taxation year that begins after 1994: and 


(Qj) the Income Tax Application Rules were read without refer- 
ence to section 40 of that Act. 
Related Provisions: 127.520) = 
claimed by partner; 127.52(2.1) 
tule; 127.52(3) — Rental or leas 
of death. 
History: Cl. 127.52(1)(h)(ii)(A) amended to substitute 
amount’, by 2006, c. 4, s. 75.1, a 
be read as follows: 
(A) the total of 
(I) twice the amount deducted under 
gifts made before May 2, 2006, and 
(II) the amount deducted under 
made after May 1, 2006, and 
Subpara. 127.52(1)(h)(vi) added by 2002, c. 9, s. 40, applicable to 1997 et seq. and, 
notwithstanding subsecs. 152(4) to (5), any assessment of a taxpayer’s tax, interest or 
penalty for any taxation year shall be made that is necessary to give effect to the 
amendment. 
Para. 127.52(1)(d) amended by 2001, c. 17, subsec. 119( 
Para. (d) formerly read: 


the amount deductible under para- 


n applied in comput- 
oss for any taxation 


Certain CCA claims by partnership. deemed 
— Specified member of partnership — anti-avoidance 
ing property; 248(8) — Occurrences as a consequence 


“the amount” for “twice the 
pplicable to 2006 er seq. except that, for 2006, it shall 
paragraph 110(1)(d.01) in respect of 


paragraph 110(1)(d.01) in respect of gifts 


1), applicable to 2000 er seq. 


(d) except in respect of dis 
which section 79 applies, 


positions of property occurring before 1986 or to 


(i) sections 38 and 41 were read without the references therein to ‘Fe.of’, 
other than in the case of a capital gain from a disposition that is the making 
of a gift of property to a qualified donee (as defined in subsection 149. 1(1)), 
and 


(ii) each amount deemed by subsection 104(21) to be a taxable capital gain 
for the year of the individual were equal to */3 of that amount; 


The opening words of para. 127.52(1)(e) amended by the said c. 17. subsec. 119(2), to 
add reference to “66.21”, applicable to taxation years that begin after 2000. 


Subpara. 127.52(1)(e.i)(ii) amended by the said c. 17, subsec. 119(3), to add reference 
to “66.21”, applicable to taxation years that begin after 2000. 


The opening words of subpara. 127.52(1)(g)(ii) amended by the said c. 17, subsec. 
119(4) to substitute “3/5” for “1/3”, applicable to 2000 er seg. 


Para. 127.52(1)(h) amended by the said c. 17; subsec. 119(5), applicable to 2000 er seq. 
except that, for the 2000 taxation year, cl. 127.52(1)(h)(ii)(A) shall be read as follows: 


(A) the total of 


(I) twice the amount deducted under paragraph 110(1)(d.01) in respect of 
benefits that the individual is deemed by paragraph 7(1)(a) to have received 
in the year as a result of transactions, events or circumstances that occur 
after October 17, 2000, and 


(11) the amount deducted under paragraph 110(1)(d.01) in respect of benefits 
that the individual is deemed by paragraph 7(1)(a) to have received in the 
year as a result of transactions, events or circumstances that occur before 
October 18, 2000, and 
Para. (h) formerly read: 
(h) the only amounts deductible under sections 110 to 110.7 in computing the 
individual’s taxable income for the year or taxable income earned in Canada for 
the year, as the case may be, were the amounts deducted under any of subsec- 
tions 110(2), 110.6(2), (2.1), (3) and (12) and 110.7(1) and the amount that 
would be deductible under paragraph 110(1)(f) if paragraph (d) were applicable 
in computing the individual’s income for the year; 
Para. 127.52(1)(a) repealed by 1999, c. 22, 
The para. formerly read: 


subsec. 50(2), applicable to 1998 et seq. 


(a) the total of all amounts deductible under any of paragraphs 8(1)(m) and 60(i) 
to (j.2) in computing the individual’s income for the year were the lesser of 
(i) the total of the amounts otherwise so deductible, and 
(ii) the total of 
(A) the amount otherwise so deductible under paragraph 60(i) by reason 
of subsection 146(6.1), and 


(B) all amounts each of which was included’ in computing the indivi- 
dual’s income for the year and is a single payment out of or under a 
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deferred profit sharing plan, a superannuation or pension fund or plan or 
a foreign retirement arrangement 


(I) as a consequence of the death, withdrawal from the fund, plan or 
arrangement or termination of employment of a person, 


(II) on the winding-up of the fund, plan or arrangement in full satis- 
faction of all rights of the payee in or under the fund, plan or ar- 
rangement, or 


(IIL) to which the individual is entitled because of an amendment to 
the fund, plan or arrangement, 


Subsec.-S0(1) of the said ¢. 22 provides the following transitional rule, applicable to 
1994 et seq. and, notwithstanding subsecs 152(4) to (5) of the Act, such assessment of 
an individual’s tax payable under the Act for any taxation year shall be made as is 


necessary to take into account the application of subsec. 50(1). 


(1) Where an individual’s tax payable under Part I of the Act for a particular 
taxation year that began after 1993 and before 1998 is greater than the tax that 
would have been so payable if the Act were read without reference to paragraph 
127.52(1)(a) and the individual was resident in Canada throughout, and was not 

a bankrupt at any time in, the period that began immediately after the end of the 
particular year and that ended at the end. of 1997, the individual’s minimum ;- 
amount for the particular year under section 127.51 of the Act is deemed to be 
equal to the amount, if any, by which 


(a) the amount that would be the individual’s minimum amount for the par- 
ticular year determined without reference to this subsection 


exceeds 
(b) the part of the individual's additional tax for the particular year deter- 
mined under subsection 120.2(3) of the Act that can reasonably be consid- 
ered to be attributable to the application of paragraph 127.52(1)(a) of the Act 
and not deductible in computing the individual’s tax payable under Part I of 
the Act for any of the taxation years that began after the end of the particular 
year and before 1998. 


Paras. 127.52(1)(b) and (c) amended, and paras. (c.1) to (c.3), (e.1), and (h.1), added, 
by 1998, c. 19, subsec. 150(1)-(3), paras. (b), (c) to (c.3), and (e.1) applicable to taxa- 
tion years of an individual that begin after 1994, and (h.1) applicable to the 1994 and 
1995 taxation years. Paras. 127.52(1)(b) and (c) formerly read: 


(b) the total of all amounts deductible by the individual under paragraph 20(1)(a) 
for the year in respect of residential properties were the lesser of the total of all 
amounts otherwise so deductible by the individual for the year and the amount, if 
any, by which 
(i) the total of the individual’s incomes for the year from the renting or leas- 
ing of residential properties owned by the individual or by a partnership, 
computed without reference to paragraph 20(1)(a), 
exceeds 
(ii) the total of the individual’s losses for the year from the renting or leasing 


of residential properties owned by the individual or by a partnership, com- 
puted without reference to paragraph 20(1)(a); 


(c) the total of all amounts deductible by the individual under paragraph 20(1)(a) 
for the year in respect of film properties were the lesser of the total of all 
amounts otherwise so deductible by. the individual for the year and the amount, if 
any, by which 
(i) the total of the individual’s incomes for the year from the renting or leas- 
ing of film properties owned by the individual or by a partnership, computed 
without reference to paragraph 20(1)(a), 


exceeds 


(ii) the total of the individual’s losses for the year from the renting or leasing 
of film properties owned by the individual or by a partnership, computed 
without reference to paragraph 20(1)(a); 


Cl. 127.52(1)(i)(i)(B) amended by the said c. 19, subsec. 150(4), applicable to all taxa- 
tion years. Cl. 127.52(1)(i)(G)(B) formerly read: 


(B) the amounts that would be deductible under those paragraphs for the year if 
paragraphs (b), (c) and (e) of this subsection were applicable in computing the 
individual’s non-capital loss, restricted farm loss, farm loss and the limited part- 
nership loss for any taxation year beginning after 1985, and 
Cl. 127.52(1)(i)(ii)(B) amended by the said c. 19, subsec. 150(5), applicable to all taxa- 
tion years except that, in determining an individual’s adjusted taxable income for taxa- 
tion years that began before 1995, subcl. 127.52(1)(i)(Gi)(B)(1) shall be read as follows: 
“(P) paragraph (d) of this subsection applied in computing the individual’s net 
capital loss for any taxation year that began after 1985 and before 1995, and” 
Cl. 127.52(1)G)(ii)(B) formerly read: 
(B) the total of all amounts that would be deductible under paragraph 111(1)(b) 
if paragraph (d) of this subsection were applicable in computing the total referred 
to in the definition “net capital loss” in subsection 111(8) for any taxation year 
commencing after 1985; and 
Subpara. 127.52(1)(d)() amended by the said c. 19, s. 35, applicable to taxation years 
that begin after 1996. Subpara. 127.52(1)(d)(i) formerly read: 


(i) sections 38 and 41 were read without the references therein to “/4 of’, and 
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Para. 127.52(1)(d) amended by 1994, c. 7, Sch. VIII (1993, c. 24); s. 70, applicable to 
1991 et seq. Para. (1)(d) formerly read: 
(d) except in respect of dispositions of property occurring before 1986 or to 
which section 79 applies, sections 38 and 41 were read without the references to 
the fraction set out in those two sections; 
Cl. 127.52(1)(a)(ii)(B) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 106(1), 
applicable to 1990 et seq. That cl. formerly read: 
(B) the total of all amounts each of which was included in computing the indivi- 
dual’s income for the year and which is a single payment out of or under a de- 
ferred profit sharing plan or a superannuation or pension fund or plan 
(I) as a consequence of the death, withdrawal from the fund or plan or termi- 
nation of employment of a person, 
the payee in or under the fund or plan, or 
(III) to which the individual is entitled by virtue of an amendment to the 
fund or plan; 
Para. 127.52(1)(h) substituted by 1994, c. 7, Sch. Il (1991, c. 49), subsec. 106(2), appli 
cable to 1986 et seg., except that in its application to the 1986 to 1988 taxation year: 
the para. shall be read as follows: \ 


1 


(h) the only amounts deductible under sections 110 to 110.7 in computing the | 
individual’s taxable income, for the year or the individual’s taxable income | 
earned in Canada for the year, as the case may be, were the amounts deducted | 
under any of paragraph 110(1)(i) and subsections 110(2), 110.6(2), (2.1), (3) and | 
(12) and 110.7(1) of this Act and subsection 110.4(1) of the Income Tax Act, i 
chapter 148 of the Revised Statutes of Canada, 1952, as it applied to taxation 

years ending before 1988 and the amount that would be deductible under para- 
graph 110(1)(f) if paragraph (d) were applicable in computing the individual’s | 
income for the year; i 


Para. (1)(h) formerly read: 


(h) the only amounts deductible under sections 110 to 110.7 in computing the | 
individual’s taxable income for the year or the individual’s taxable income 

earned in Canada for the year, as the case may be, were the amounts deducted | 
under any of paragraphs 110(1)(f) and (i) and subsections 110(2), 110.6(2), (2.1), 
(3) and (12) and 110.7(1) of this Act and subsection 110.4(1) of the Income Tax! 
Act, chapter 148 of the Revised Statutes of Canada, 1952, computed without ref-. 
erence to this section; | 


Subpara. 127.52(1)(i)(i) substituted by 1994, c. 7, Sch. II (1991, ¢. 49), subsec. 106(- 
applicable to taxation years beginning after 1985. Subpara. (1)()() formerly read: 


(i) paragraphs 111(1)(a), (©) and (d) were the lesser of 

(A) the amount deducted under each of those paragraphs, and 

(B) the amount that would be deductible under each of those paragraphs ii) 

paragraphs (b), (c) and (e) of this subsection were applicable in determining, 

the amount for E in the definition “non-capital loss” in subsection 111(8) for) 

any taxation year commencing after 1985, and | 
Advance Tax Rulings: ATR-28: Redemption of capital stock of family fa’ 
corporation. 
(2) Partnerships — For the purposes of subsection (1) and th 
subsection, any amount deductible under a provision of this Act 
computing the income or loss of a partnership for a fiscal period | 
to the extent of a member’s share of the partnership’s income 
loss, deemed to be deductible by the member under that provisi, 
in computing the member’s income for the taxation year in whi 
the fiscal period ends. 


Subsec. 127.52(2). amended by 1998, c. 19, subsec. 150(6), applicable tot) 
| that begin after 1994, Subsec. 127.52(2) formerly rea! 


History: 
ation years of an individua 
(2) For the purposes of paragraphs (1)(b) and (c), where an individual was — 
member of that partnership at the end of its fiscal period, any amount deducte 
by that partnership as a deduction under paragraph 20(1)(a) in respect of a res 
dential property or a film property in computing its income shall, to the extent" 
the individual’s share thereof, be deemed to have been deducted by the indiv) 
dual under that paragraph in computing the individual’s income in respect of tl 
property for the taxation year in which the fiscal period ended. : 


(2.1) Specified member of a partnership — Where it can 1 
sonably be considered that one of the main reasons that a mem! 
of a partnership was not a specified member of the partnership al i 
times since becoming a member of the partnership is to avoid f 
application of this section to the member’s interest in the part > 
ship, the member is deemed for the purpose of this section to h® 
been a specified member of the partnership at all times since i 
coming a member of the partnership. | 
Related Provisions: 40(3.131) — Parallel rule for negative adjusted cost ba: ! 
partnership interest. 


} 
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(I) on the winding-up of the fund or plan in full satisfaction of all rights of ‘ 


Division E.1 — Minimum Tax 


History: Subsec. 127,52(2.1). added by 1998, c. 19, subsec. 150(7), applicable after 
April 26, 1995, 


(3) Definitions — For the purposes of this section, 


“film property’ means a property described in paragraph (n) of 
Class 12, or paragraph (w) of Class 10, of Schedule II to the Income 
Tax Regulations; 


“limited partner” has the meaning that would be assigned by sub- 
section 96(2.4) if that subsection were read without reference to “if 
the member’s partnership interest is not an exempt interest (within 
the meaning assigned by subsection (2.5)) at that time and”; 


History: The definition “limited partner” added to subsec. 127.52(3) by 1998, c. 19, 
subsec. 150(9), applicable to taxation years of an individual that begin after 1994. 


“rental or leasing property” means a property that is a rental pro- 
perty or a leasing property. for the purpose of section 1100 of the 
Income Tax Regulations. 


Related Provisions: 127.52(1)(b), (c.2)(ii) — Application of minimum tax. 


History: The definition “rental or leasing property” added to subsec. 127.52(3) by 
1998, c. 19, subsec. 150(9), applicable to taxation years of an individual that begin after 
1994. . 


Regulations: 1100(14)-(14.2) (definition of rental property); 1100(17)-(20) (defini- 
tion of leasing property). 


‘Tesidential property’? — [Repealed] 


History: The definition “residential property” repealed by 1998, c. 19, subsec. 150(8), 
ipplicable to taxation years of an individual that begin after 1994. The definition for- 
nerly read: 


“residential property” means a property described in Class 31 or 32 of Schedule 
Il to the Income Tax Regulations and furniture, fixtures and equipment, if any, 
located in, and ancillary to, that property. 


Jefinitions [s. 127.52]: “allowable capital loss” — 38(a), 248(1); “amount” — 
48(1); “arm’s length” — 251(1); “business” — 248(1); “Canada” — 255; “capital 
ain” — 54, 248(1); “deferred profit sharing plan” — 147(1), 248(1); “disposition” — 
48(1); of. capital property — 54; “employment” — 248(1); “farm loss’ — 111(8), 
48(1); “film property” — 127.52(3);. “fiscal period” — 248(1), 249(2)(b), 249.1: 
flow-through share” — 66(15), 248(1): “foreign retirement arrangement’ — 248(1): 
identical” — 40(3.5), 248(12): “individual” — 248(1); “limited partner” — 127.52(3): 
imited partnership loss” — 96(2.1)(e), 248(1); “mineral” — 248(1); “non-capital 
iss’ — 111(8), 248(1); “non-resident” — 248(1) “person”, “property”, “regula- 
on” — 248(1); “qualified donee? — 149.1(1), 248(1); “rental or leasing property” — 
27.52(3); “restricted farm loss” — 31, 248(1); “specified member” — 127.52(2.1), 
'8(1); “taxable capital gain” — 38(a), 248(1); “taxable income” — 2(2), 248(1); “tax- 
le income earned in Canada” — 115(1), 248(1); “taxation year” — 249; “trust” — 
4(1), 248(1), (3). 


ms [s. 127.52]: T3 SCH 12: Minimum tax; T3 SCH 12A Chart 2: Ontario 
inimum tax carryover; T691: Alternative minimum tax; T691A: Minimum tax sup- 
‘ment — multiple jurisdictions; T1033-WS: Worksheet for calculating instalment 
yments; T1219: Provincial alternative minimum tax; T1219-ON: Ontario minimum 
‘ Carryover. 


‘7.53 (1) Basic exemption — An individual’s basic exemption 
ta taxation year is 


(a) $40,000*, in the case of an individual other than a trust; 


(b) $40,000, in the case of a testamentary trust or an inter vivos 
trust described in subsection 1222) Vand, 


(c) in any other case, nil. 


» Multiple trusts — Notwithstanding paragraph (1)(b), where 
re than one trust described in that paragraph arose as a conse- 
ce of contributions to the trusts by an individual and those 
sts have filed with the Minister in prescribed form an agreement 
ereby, for the purpose of this Division, they allocate an amount 
ohe or more of them for a taxation year and the total of the 
‘Ounts so allocated does not exceed $40,000, the basic exemption 
the year of each of the trusts is the amount so allocated to it. 


ated Provisions: 104(2) — Grouping of multiple trusts for regular tax purposes. 


Ns: T3 SCH 6: Trusts’ agreement to allocate the basic exemption from minimum 


6. a 


indexed for inflation, 
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(3) Failure to file agreement — Notwithstanding paragraph 
(1)(b), where more than one trust described in that paragraph arose 
as a consequence of contributions to the trusts by an individual and 
no agreement as contemplated by subsection (2) has been filed with 
the Minister before the expiry of 30 days after notice in writing has 
been forwarded by the Minister to any of the trusts that such an 
agreement is required for the purpose of an assessment of tax under 
this Part, the Minister may, for the purpose of this Division, allocate 
an amount to one or more of the trusts for a taxation year, the total 
of all of which amounts does not exceed $40,000, and the basic 
exemption for the year of each of the trusts is the amount so allo- 
cated to it. 


Definitions [s. 127.53]: “amount”, “assessment”, “individual” — 248(1): “inter 
vivos trust” — 108(1), 248(1); “Minister”, “prescribed” — 248(1): “taxation year? —— 
249; “testamentary trust” — 108(1), 248(1); “trust” — 104(1), 248(1), (3): “writing”? — 
Interpretation Act 35(1). 

Interpretation Bulletins [s. 127.53]: IT-406R2: Tax payable by an inter vivos trust. 
Forms [s. 127.53]: T3 SCH 12: Minimum tax; T3 SCH 12A Chart 2: Ontario 
minimum tax carryover; T691: Alternative minimum tax; T691A: Minimum tax sup- 


plement — multiple jurisdictions: T1219: Provincial alternative minimum tax: T1219- 
ON: Ontario minimum tax carryover. 


127.531 Basic minimum tax credit determined — An indivi- 
dual’s basic minimum tax credit for a taxation year is the total of all 
amounts each of which is 


(a) an amount deducted under subsection 118(1) or (2), 
118.01(2) or 118.3(1) or any of sections 118.5 to 118.7 in com- 
puting the individual’s tax payable for the year under this Part: 
or 


(b) the amount that was claimed under section 118.1 or 118.2 in 
computing the individual’s tax payable for the year under this 
Part, determined without reference to this Division, to the extent 
that the amount claimed does not exceed the maximum amount 
deductible under that section in computing the individual’s tax 
payable for the year under this. Part, determined without refer- 
ence to this Division. 


History: S. 127.531 amended by 2006, c. 4, s. 76, applicable to 2002 er seq. except 
that, for taxation years before 2005, para. 127.531(a) shall be read without reference to 
subsec. 118.01(2). §. 127.531 formerly read: 


127.531 An individual’s basic minimum tax credit for a taxation year is the total 
of amounts that may be deducted in computing the individual’s tax payable for 
the year under this Part under any of subsections 118(1) and (2), sections 118.1 
and 118.2, subsection 118.3(1) and sections 118.5 to 118.7. 


Selected Cases [s. 127.531]: Sherman v. R., [2000] 1 C.T.C. 2696 (TCC) (“May be 
deducted” not the same as “has been deducted’’). 


Definitions [s. 127.531]: “amount”, “individual” — 248(1); 
248(2); “taxation year” — 249, 


“tax payable” — 


127.54 (1) Definitions — In this section, 


“foreign income” of an individual for a taxation year means the 
total of 


(a) the individual’s incomes for the year from businesses carried 
on by the individual in countries other than Canada, and 


(b) the individual’s incomes for the year from sources in coun- 
tries other than Canada in respect of which the individual has 
paid non-business-income taxes, within the meaning assigned by 
subsection 126(7), to governments of countries other than 
Canada; 


“foreign taxes” of an individual for a taxation year means the total 
of the business-income taxes, within the meaning assigned by sub- 
section 126(7), paid by the individual for the year in respect of busi- 
nesses carried on by the individual in countries other than Canada 
and */; of the non-business-income taxes, within the meaning as- 
signed by that subsection, paid by the individual for the year to the 
governments of countries other than Canada. 


(2) Foreign tax credit — For the purposes of section 127.5, an 
individual’s special foreign tax credit for a taxation year is the 


greater of 


History: Subpara. 127.54(2)(b)(ii) amended by 2006, c. 4, s. 77, applicable to 2005 et 
seg. Subpara. 127.54(2)(b)(ii) formerly read; 


Subpara. 127.54(2)(b)(i) amended by 2001, c. 17, s. 120, to substitute “16%” for 
“17%, applicable to 2001 et seq. 


Definitions [s. 127.54]: “amount”, “appropriate percentage”, “business” — 248(1); 
“Canada” — 255; “foreign income”, “foreign taxes” — 127.54(1); “individual” — 


248(1); “taxation year” — 249. 
Interpretation Bulletins [s. 127.54]: IT-270R3: Foreign tax credit. 


apply in respect of 


Para. (b) formerly read: 


seq. 


249; “trust” — 104(1), 248(1), (3). 


S. 127.54(2) Income Tax 


(a) the total of all amounts deductible under section 126 from 
the individual’s tax for the year, and 
(b) the lesser of 

(i) the individual’s foreign taxes for the year, and 

(ii) the amount determined by the formula 


A XB 


where 
A is the appropriate percentage for the taxation year, and 


Bis the individual’s foreign income for the year. 


(ii) 16% of the individual’s foreign income for the year. 


127.55 Application of section 127.5 — Section 127.5 does not 


(a) a return of income of an individual filed under subsection 
70(2), paragraph 104(23)(d) or 128(2)(e) or subsection 150(4); 
(b) [Repealed] 
(c) an individual for the taxation year in which the individual 
dies; 
(d) an individual for the 1986 taxation year if the individual dies 
in 1987; 
(e) a trust described in paragraph 104(4)(a) or (a.1) for its taxa- 
tion year that includes the day determined in respect of the trust 
under that paragraph; and 
(f) a taxation year of a trust throughout which the trust is 
(i) a related segregated fund trust (within the meaning as- 
signed by paragraph 138.1(1)(a)), 
(ii) a mutual fund trust, or 
(iii) a trust prescribed to be a master trust. 
History: Para. 127.55(b) repealed by 2001, c. 17, s. 121, applicable to 1996 et seq. 


(b) a taxation year of an individual in respect of which the individual has made 
an election under section 119; 

Para. 127.55(f) added by 1998, c. 19, s. 151, applicable to 1992 er seq. 

Para. 127.55(e) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 71, applicable to 
1993 et seq. Para. (e) formerly read: 

(e) a trust described in paragraph 104(4)(a) for its taxation year in which the 
spouse referred to in that paragraph dies. 

Para. 127.55(e) added by, 1994, c. 7, Sch. II (1991, ¢. 49), s. 107, applicable to 1986 et 


Definitions [s. 127.55]: “individual” — 248(1); “mutual fund trust” — 132(6); “pre- 
scribed” — 248(1); “related segregated fund trust” — 138.1(1)(a); “taxation year — 


Interpretation Bulletins [s. 127.55]: IT-326R3: Returns of deceased persons as 
“another person’. 


DivISION F — SPECIAL RULES APPLICABLE IN 
CERTAIN CIRCUMSTANCES 


Bankruptcies 


128. (1) Where corporation bankrupt — Where a corporation 
has become a bankrupt, the following rules are applicable: 


Act, Part I | 


(b) the estate of the bankrupt shall be deemed not to be a trust or’ 
an estate for the purposes of this Act; 


(c) the income and the taxable income of the corporation for any 
taxation year of the corporation during which it was a bankrupt 
and for any subsequent year shall be calculated as if 4 


(i) the property of the bankrupt did not pass to and vest in the 
trustee in bankruptcy on the bankruptcy order being made or 
the assignment filed but remained vested in the bankrupt, and 


(ii) any dealing in the estate of the bankrupt or any act per- 
formed in the carrying on of the business of the bankrupt es- 
tate by the trustee was done as agent on behalf of the bank- 
rupt and any income of the trustee from such dealing or 
carrying on is income of the bankrupt and not of the trustee; 


(d) a taxation year of the corporation shall be deemed to have 
commenced on the day the corporation became a bankrupt and @ 
taxation year of the corporation that would otherwise have en- 
ded after the corporation became a bankrupt shall be deemed tc 
have ended on the day immediately before the day on which the 
corporation became a bankrupt, 


(e) where, in the case of any taxation year of the corporatior 
ending during the period the corporation is a bankrupt, the cor: 
poration fails to pay any tax payable by the corporation unde: 
this Act for any such year, the corporation and the trustee 
bankruptcy are jointly and severally liable to pay the tax, excep 
that 


Proposed Amendment — 128(1)(e) opening word: vs 


Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec 
239(1), will amend the opening words of para. 128(1)(e) by substituting “jointly an 
severally, or solidarily,” for “jointly and severally”, to come into force on Roy: 
Assent. a. ts 


Technical Notes: See under 12(4). _ _. 


(i) the trustee is only liable to the extent of the property ¢ 

the bankrupt in the trustee’s possession, and 

(ii) payment by either of them shall discharge the joi 

obligation; 

Proposed Amendment — 128(1)(e)(ii) — 

(ii) payment by either of them discharges the liability to the 

extent of the amount paid; a 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
239(2), will amend subpara. 128(1)(e)Gi) to read as above, to come into force 
Royal Assent. _ ss 


Technical Notes: See under 12(4). 


eS 


(f) in the case of any taxation year of the corporation endir 
during the period the corporation is a bankrupt, the corporatic 
shall be deemed not to be associated with any other corporatic 
in the year; and | 


(g) where an absolute order of discharge is granted in respect 
the corporation, for the purposes of section 111 any loss of tl 
corporation for any taxation year preceding the year in which t 
order of discharge was granted is not deductible by the corpor 
tion in computing its taxable income for the taxation year of t 
corporation in which the order was granted or any subseque 
year. 
Related Provisions: 39(1)(c)(iv)(B) — Business investment loss on debt of bar’ 
rupt corporation; 50(1) — Capital loss on debts and shares of bankrupt corporatl” 
56.3 —No debt forgiveness reserve inclusion while corporation bankrupt, 80(1)"t | 
given amount”B(i) — Debt forgiveness rules do not apply; 129(1.1) — No dividend | 
fund on dividend paid to bankrupt controlling corporation; 181.1(3)(b) — Where . 
not payable; 227(5) — Amount in trust not part of estate. 
History: Subpara. 128(1)(c)(i) amended by 2004, c. 25, subsec. 201(1) to replace * 
ceiving order” with “bankruptcy order”, in force December 15, 2004. 


Regulations: 206(2) (information return). 


Interpretation Bulletins: IT-179R: Change of fiscal period (to be revised re ba | 
rupt corporations — see L.T. Technical News No. 8); IT-206R: Separate business 


(a) the trustee in bankruptcy shall be deemed to be the agent of 


the bankrupt for all purposes of this Act; 


1.T. Technical News: 8 (bankrupt corporation — change of fiscal period). ~ 
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(2) Where individual bankrupt — Where an individual has be- 
come a bankrupt, the following rules are applicable: 


(a) the trustee in bankruptcy shall be deemed to be the agent of 
the bankrupt for all purposes of this Act; 


(b) the estate of the bankrupt shall be deemed not to be a trust or 
an estate for the purposes of this Act; 


(c) the income and the taxable income of the individual for any 
taxation year during which the individual was a bankrupt and for 
any subsequent year shall be calculated as if 


(i) the property of the bankrupt did not pass to and vest in the 
trustee in bankruptcy on the bankruptcy order being made or 
the assignment filed but remained vested in the bankrupt, and 


(ii) any dealing in the estate of the bankrupt or any act per- 
formed in the carrying on of the business of the bankrupt es- 
tate by the trustee was done as agent on behalf of the bank- 
Tupt and any income of the trustee from such dealing or 
carrying on is income of the bankrupt and not of the trustee; 


(d) except for the purposés of subsections 146(1), 146.01(4) and 
146.02(4) and Part X.1, 


(i) a taxation year of the individual is deemed to have begun 
at the beginning of the day on which the individual became a 
bankrupt, and 


(ii) the individual’s last taxation year that began before that 
day is deemed to have ended immediately before that day; 


(d.1) where, by reason of paragraph (d), a taxation year of the 
individual is not a calendar year, 


(i) paragraph 146(5)(b) shall, for the purpose of the applica- 
tion of subsection 146(S) to the taxation year, be read as 
follows: 


“(b) the amount, if any, by which 


(i) the taxpayer’s RRSP deduction limit for the par- 
ticular calendar year in which the taxation year ends 


exceeds 


(ii) the total of the amounts deducted under this sub- 
section and subsection (5.1) in computing the tax- 
Payer’s income for any preceding taxation year that 
ends in the particular calendar year.”, 


and 


(ii) paragraph 146(5.1)(b) shall, for the purpose. of the appli- 
cation of subsection 146(5.1) to the taxation year, be read as 
follows: 


‘“(b) the amount, if any, by which 


(i) the taxpayer’s RRSP deduction limit for the par- 
ticular calendar year in which the taxation year ends 


exceeds 


(ii) the total of the amount deducted under subsec- 
tion (5) in computing the taxpayer’s income for the 
year and the amounts deducted under this subsection 
and subsection (5) in computing the taxpayer’s in- 
come for any preceding taxation year that ends in the 
particular calendar year.”; 


(d.2) where, by reason of paragraph (d), the individual has two 
taxation years ending in a calendar year, each amount deducted 
in computing the individual’s income for either of the taxation 
years shall be deemed, for the purposes of the definition “unused 
RRSP deduction room” in subsection 146(1) and Part X.1; to 
have been deducted in computing the individual’s income for 


the calendar year; 


() where the individual was a bankrupt at any time in a calendar 
year the trustee shall, within 90 days from the end of the year, 
file a return with the Minister, in prescribed form, on behalf of 
the individual of the individual’s income for any taxation year 
occurring in the calendar year computed as if 


(i) the only income of the individual for that taxation year 
was the income for the year, if any, arising from dealings in 
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the estate of the bankrupt or acts performed in the carrying 
on of the business of the bankrupt by the trustee, 


‘(1i) in computing the individual’s taxable income for that tax- 
ation year, no deduction were permitted by Division C, other 
than 


(A) an amount under any of paragraphs 110(1)(d) to (d.3) 
and section 110.6 to the extent that the amount is in re- 
spect of an amount included in income under subpara- 
graph (i) for that taxation year, and 


(B) an amount under section 11] to the extent that the 
amount was in respect of a loss of the individual for any 
taxation year that ended before the individual was dis- 
charged absolutely from bankruptcy, and 


(iii) in computing the individual’s tax payable under this Part 
for that taxation year, no deduction were allowed 


(A) under section 118, 118.01, 118.2, 118.3, 118.5, 118.6, 
118.8 or 118.9, 


(B) under section 118.1 with respect to a gift made by the 
individual on or after the day the individual became 
bankrupt, 


(B.1) under section 118.62 with respect to interest paid on 
or after the day on which the individual became bankrupt, 
and 


(C) under subsection 127(5) with respect to an expendi- 
ture incurred or property acquired by the individual in any 
taxation year that ends after the individual was discharged 
absolutely from bankruptcy, 


and the trustee is liable to pay any tax so determined for that 
taxation year; 


(f) notwithstanding paragraph (e), the individual shall file a sep- 
arate return of the individual’s income for any taxation year dur- 
ing which the individual was a bankrupt, computed as if 


(i) the income required to be teported in respect of the year 
by the trustee under paragraph (e) was not the income of the 
individual, 

(ii) in computing income, the individual was not entitled to 
deduct any loss sustained by the trustee in the year in dealing 
with the estate of the bankrupt or in carrying on the business 
of the bankrupt, 


(iii) in computing the individual’s taxable income for the 
year, no amount were deductible under any of paragraphs 
110(1)(d) to (d.3) and section 110.6 in respect of an amount 
included in income under subparagraph (e)(i), and no amount 
were deductible under section 111, and 


(iv) in computing the individual’s tax payable under this Part 
for the year, no amount were deductible under 


(A) section 118.1 in respect of a gift made before the day 
on which the individual became bankrupt, 


(B) section 118.62 in respect of interest paid before the 
day on which the individual became bankrupt, or 


(C) section 118.61 or 120.2 or subsection 127(5), 


and the individual is liable to pay any tax so determined for that 
taxation year; 

(g) notwithstanding subparagraphs (e)(ii) and (iii) and (f)(iii) 
and (iv), where at any time an individual was discharged abso- 
lutely from bankruptcy, 


(i) in computing the individual’s taxable income for any tax- 
ation year that ends after that time, no amount shall be de- 
ducted under section 111 in respect of losses for taxation 
years that ended before that time, 
(ii) in computing the individual’s tax payable under this Part 
for any taxation year that ends after that time, 
(A) no amount shall be deducted under section 118.61 or 
120.2 in respect of an amount for any taxation year that 
ended before that time, 


S. 128(2)(g)Gi)(B) 


(B) no amount shall be deducted under section 118.1 in 
respect of a gift made before the individual became 
bankrupt, 

(B.1) no amount shall be deducted under section 118.62 
in respect of interest paid before the day on which the in- 
dividual became bankrupt, and 


(C) no amount shall be deducted under subsection 127(5) 
in respect of an expenditure incurred or a property ac- 
quired by the individual in any taxation year that ended 
before that time, and 


(iii) the individual’s unused tuition and education tax credits 
at the end of the last taxation year that ended before that time 
is deemed to be nil; 


(h) where, in a taxation year commencing after an order of dis- 
charge has been granted in respect of the individual, the trustee 
deals in the estate of the individual who was a bankrupt or per- 
forms any act in the carrying on of the business of the indivi- 
dual, paragraphs (e), (f) and (g) shall apply as if the individual 
were a bankrupt in the year; and 


(i) the portion of the individual’s non-capital loss for a particular 
taxation year in which paragraph (e) applied in respect of the 
individual and any preceding taxation year that does not exceed 
the lesser of 


(i) the amount of the individual’s allowable business invest- 
ment losses for the particular taxation year, and 


(ii) any portion of the individual’s non-capital loss for that 
particular year that was not deducted in computing the indi- 
vidual’s taxable income for any taxation year in which para- 
graph (e) applied in respect of the individual or any preced- 
ing taxation year, 


shall, for the purpose of determining the individual’s cumulative 
gains limit under section 110.6 for taxation years following the 
taxation year in which paragraph (e) was last applicable in re- 
spect of the individual, be deemed not to have been an allowable 
business investment loss. 


Related Provisions: 56.2, 56.3 — No debt forgiveness reserve inclusion while indi- 
vidual bankrupt; 80(1)“forgiven amount”B(i) — Debt forgiveness rules do not apply; 
118.95 — Credits allowed on return filed by bankrupt individual; 120.2(4)(a) — No 
minimum tax carryover on individual's return under 128(2)(f); 122.5(7) — GST credit 
for year of bankruptcy; 122.61(3.1)— Child Tax Benefit for year of bankruptcy; 
127.1(1)(a) —No refundable investment tax credit on individual’s return under 
128(2)(f); 127.55 — Minimum tax not applicable; 150(3) — Trustee in bankruptcy re- 
quired to file return; 227(5) — Amount in trust not part of estate; Reg. 2701(2) — Cal- 
culation of group term life insurance benefit where individual bankrupt. 


History: Cl. 128(2)(e)(iii)(A) amended by adding “1 18.01,” after ““118,”, by 2006, c. 
4, s. 78, applicable to 2005 et seq. 


Subpara. 128(2)(c)(i) amended by 2004, c. 25, subsec. 201(2) to replace “receiving 
order” with “bankruptcy order”, in force December 15, 2004. 


Cl. 128(2)(e)(ii)(A) amended by 2001, c. 17, subsec. 122(1), applicable to 2000 er seq. 
The cl. formerly read: 


(A) an amount under paragraph 110(1)(d), (d.1), (d.2) or (d.3) or section 110.6 to 
the extent that the amount is in respect of an amount included in income under 
subparagraph (i) for that taxation year, and 


Subpara. 128(2)(f)(iii) amended by the said c. 17, subsec. 122(2), applicable to 2000 et 
seq. The subpara. formerly read: 


(iii) in computing the individual’s taxable income for the year, no amount were 
deductible under paragraph 110(1)(d), (4.1), (d.2) or (d.3) or section 110.6 in 
respect of an amount included in income under subparagraph (e)(i), and no 
amount were deductible under section 111, and 


Para. 128(2)(d) and subpara. (f)(iv) amended by 1999, c. 22, subsecs. 51(1) and (3), 
para. (d) applicable to 1999 er seq., and subpara. (f)(iv) applicable to bankruptcies that 
occur after 1997. Cls. 128(2)(e)(iii)(B.1) and (g)(ii)(B.1) added by the said c. 22, sub- 
secs. 51(2) and (4), applicable to bankruptcies that occur after 1997. The para. and 
subpara. formerly read: 


(d) except for the purposes of subsections 146(1) and: 146.01(4), (9) and (10) and 
Part X.1, a taxation year of the individual shall be deemed to have begun on the 
day. in the calendar year on which the individual became a bankrupt and the 
individual’s taxation year that would otherwise have ended on the last day of that 
calendar year shall be deemed to have ended on the day immediately before the 
day the individual became a bankrupt; 
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(iv) in computing the individual’s tax payable under this Part for the year, no | 
amount were deductible under section 118.1 in respect of a gift made before the — 
day the individual became bankrupt or under section 118.61 or 120.2 or subsec- | 
tion 127(5), 
The portion of para. 128(2)(e) after subpara. (i), the portion of para. 128(2)(f) after 
subpara. (ii), and para. 128(2)(g), amended by 1998, ¢. 19, subsecs. 152(1)—(3), appli- 
cable to bankruptcies that occur after April 26, 1995 except that, in applying subsec. 
128(2), as amended, to taxation years that ended before 1997, | 


(a) cl. 128(2)(e)(iii)(A), shall be read without reference to “118.61”; 
(b) subpara. 128(2)(f)(iv) shall be read without reference to “118.61 or’; 
(c) cl. 128(2)(g)(ii)(A), shall be read without reference to “118.61 or”; and 
(d) para. 128(2)(g) shall be read without reference to subparagraph (iii). 


Those portions and para. (g) formerly read: 


(ii) in computing taxable income, the individual was not entitled to any de- 
duction permitted by Division C for that taxation year except any deduction 
permitted by section 111, and 

(iii) in computing the tax payable under this Part by the individual, the indi- — 
vidual was not entitled to deduct any amount under any of sections 118 to 
118.3, 118.5, 118.6, 118.8 and 118.9, | 


and the trustee is liable to pay any tax payable under this Part by the individual 
in respect of that taxable income for that taxation year; 


(ii) in computing taxable income, the individual was not entitled to any de- 
duction under section 111 with respect to any losses for a previous taxation 
year, 


and the individual is liable to pay any tax payable under this Part by the indivi- > 
dual in respect of that taxable income for the taxation year; . 


(g) where an absolute order of discharge is granted in respect of the individual, 
for the purpose of section 111 any loss of the individual for a taxation year pre- _ 
ceding the year in which the order of discharge was granted is not deductible by 
the individual in computing the individual’s taxable income for the taxation year 
in which the order was granted or any subsequent year; 


Para. 128(2)(d) amended by 1994, c. 8, s. 18, applicable to 1993 et seq. Para. (d) fo 

merly read: 
(d) except for the purposes of subsections 146(1) and 146.01(4) and (9) and Part 
X.1, a taxation year of the individual shall be deemed to have begun on the day 
in the calendar year on which the individual became a bankrupt and the indivi- 
dual’s taxation year that would otherwise have ended on the last day of that cal- 
endar year shall be deemed to have ended on the day immediately before the day 
the individual became a bankrupt; 


Para. 128(2)(d) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 72, applicable — 
1992 et seq. Para. (2)(d) formerly read: 


(d) except for the purposes of subsection 146(1) and Part X.1, a taxation year of. 
the individual shall be deemed to have commenced on the day in the calendar: 
year on which the individual became a bankrupt and the individual’s taxation 
year that would otherwise have ended on the last day of that calendar year shall’ 
be deemed to have ended on the day immediately before the day on which the: 
individual became a bankrupt; f 
Regulations: 206(2) (information return). 
Interpretation Bulletins: IT-124R6: Contributions to registered retirement savin 
plans; IT-179R: Change of fiscal period; IT-206R: Separate businesses; IT-415k) 
Deregistration of registered retirement savings plans (archived); IT-513R: Personal 1 
credits. { 


(3) [Repealed] 


History: Subsec. 128(3) repealed by 1998, c. 19, subsec. 152(4), applicable to bar 
ruptcies that occur after April 26, 1995. Subsec. 128(3) formerly read: 


(3) Definitions of “bankrupt” and “estate of the bankrupt” — In this section 
“bankrupt” and “estate of the bankrupt” have the meanings assigned by thi 
Bankruptcy and Insolvency Act. 
Subsec. 128(3) amended by. 1994, c. 7, Sch. V (1992, c. 27), para. 90(1)(q), to sub 
tute “Bankruptcy and Insolvency Act’ for “Bankruptcy Act’, in force November | 
1992. 


“Bankrupt”: S. 2 of the Bankruptcy and Insolvency Act, RS.C, 1985, c. B3 | 
{ 


amended) defines “bankrupt” as follows: | 


“bankrupt” means a person who has made an assignment or against whom — 

bankruptcy order has been made or the legal status of that person; | 
“estate of the bankrupt” per se is not defined therein. ; 
Definitions [s. 128]: “allowable business investment loss” — 38(c), 248 
“amount” —248(1): “associated” — 128(1)(f), 256; “bankrupt” — 248(1); “> | 
ness” — 248(1); “calendar year” — Interpretation Act 37(1)(a); “capital gain”, “caf | 


t 
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loss” — 39(1),.248(1); “corporation” — 248(1), Interpretation Act 35(1); “estate of the 
bankrupt” — 248(1): “individual”, “Minister” — 248(1); “non-capital loss” — 111(8), 
248(1); “prescribed”, “property” — 248(1); “RRSP deduction limit” — 146(1), 248(1): 
“tax payable” — 248(2): “taxable income” — 2(2), 248(1); “taxation veal a= 
128(2)(d), 249; “taxpayer” — 248(1); “trust?” — 104(1), 248(1), (3): “unused tuition 
and education tax credits” — 118.61(1) [technically does not apply to's, 128}, 


Changes in Residence 


128.1 (1) Immigration — For the purposes of this Act, where at a 
particular time a taxpayer becomes resident in Canada, 


(a) year-end, fiscal period — where the taxpayer is a corpo- 
ration or a trust, 


(i) the taxpayer’s taxation year that would otherwise include 
the particular time shall be deemed to have ended immedi- 
ately before the particular time and a new taxation year of the 
taxpayer shall be deemed to have begun at the particular 
time, and 


(ii) for the purpose of determining the taxpayer’s fiscal pe- 
riod after the particular time, the taxpayer shall be deemed 
not to have established a fiscal period before the particular 
time; 
(b) deemed disposition — the taxpayer is deemed to have 
disposed, at the time (in this subsection referred to as the “time 
of disposition”’) that is immediately before the time that is imme- 
diately before the particular time, of each property owned by the 
taxpayer, other than, if the taxpayer is an individual, 


(i) property that is a taxable Canadian property, 


(ii) property that is described in the inventory of a business 
carried on by the taxpayer in Canada at the time of 
disposition, 

(ii) eligible capital property in respect of a business carried 
on by the taxpayer in Canada at the time of disposition, and 
(iv) an excluded right or interest of the taxpayer (other than 
an interest in a non-resident testamentary trust that was never 
acquired for consideration), 


(v) [Repealed] 


for proceeds equal to its fair market value at the time of 
disposition; 
(c) deemed acquisition — the taxpayer shall be deemed to 
have acquired at the particular time each property deemed by 
paragraph (b) to have been disposed of by the taxpayer, at a cost 
equal to the proceeds of disposition of the property; 


_(c.1) deemed dividend to immigrating corporation — if 
the taxpayer is a particular corporation that immediately before 
the time of disposition owned a share of the capital stock of an- 
other corporation resident in Canada, a dividend is deemed to 
/have. been paid by the other corporation, and received by the 
particular corporation, immediately before the time of disposi- 
tion, equal to the amount, if any, by which the fair market value 
of the share immediately before the time of disposition exceeds 
‘the total of 


(i) the paid-up capital in respect of the share. immediately 
before the time of disposition, and 


(ii) if the share immediately before the time of disposition 
was taxable Canadian property that is not treaty-protected 
property, the amount by which, at the time of disposition, the 
fair market value of the share exceeds its cost amount: 


c.2) deemed dividend to shareholder of immigrating 
*Orporation — if the taxpayer is a corporation and an amount 
las been added to the paid-up capital in respect of a class of 
hares of the corporation’s capital stock because of paragraph 
‘2%H(b), 

(i) the corporation is deemed to have paid, immediately 
before the time of disposition, a dividend on the issued 

Shares of the class equal to the amount of the paid-up capital 

adjustment in respect of the class, and 


| 
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(ii) a dividend is deemed to have been received, immediately 
before the time of disposition, by each person (other than a 
-person in respect of whom the corporation is a foreign affili- 
ate) who held any of the issued Shares of the class equal to 
that proportion of the dividend so deemed to have been paid 
that the number of shares of the class held by the person im- 
mediately before the time of disposition is of the number of 
issued shares of the class outstanding immediately before the 
time of disposition; and 


(d) foreign affiliate — where the taxpayer was, immediately 
before the particular time, a foreign affiliate of another taxpayer 
that is resident in Canada, 


(i) the affiliate shall be deemed to have been a controlled for- 
eign affiliate (within the meaning assigned by subsection 
95(1)) of the other taxpayer immediately before the particular 
time, and 


(ii) such amount as is prescribed shall be included in the for- 
eign accrual property income (within the meaning assigned 
by subsection 95(1)) of the affiliate for its taxation year end- 
ing immediately before the particular time. 


Related Provisions: 44(2)(d) — Exchanges of property; 52(8) — Cost of corpora- 
tion’s shares on its becoming resident in Canada; 53(1)(b.1) — Addition to ACB for 
deemed dividend under 128.1(1)(c.2); 53(4) — Effect on ACB of share, partnership 
interest or trust interest: 54“superficial loss”(c) — Superficial loss rule does not apply; 
66(4.3) — Foreign exploration and development expenses on becoming resident: 
66.21(5) — Foreign resource expenses on becoming resident: 70(5.3) — Value of 
shares of corporation holding life insurance policy; 84(7) — When deemed dividend 
payable; 93.1(1) — Where shares are owned by partnership — effect on foreign affili- 
ate definition; 94(3)(c), 94(4)(d) [proposed] — Application to trust deemed resident in 
Canada; 96(8) — Cost of properties of partnership when partner becomes resident in 
Canada;- 106(1.1)(b) — Deemed cost of income interest in’ trust: 107(1.1)(b) (ii) — 
Deemed cost of income interest in trust; 114 — Individual resident during only part of 
year; 128.1(1.1) — Application of 128.1(1)(b) to a trust; 139.1(5) — Value of owner- 
ship rights in insurer during demutualization: 215(1.1) — Limitation on requirement to 
withhold tax on deemed dividend under 128.1(1)(c.1): Reg. 808(1.1) — Investment al- 
lowance for branch tax deemed nil before immigration, 


History: Subpara. 128.1(1 )(b)(i) amended by 2001, c. 17, subsec. 123(1), applicable to 
changes in residence that occur after October 1, 1996. The subpara. formerly read: 


(i) property that would be taxable Canadian property if the taxpayer had been 
resident in Canada at no time in the taxpayer's last taxation year that began 
before the particular time, 


Subpara. 128.1(1)(b)(iv) amended and subpara. (v) repealed by the said c. 17, subsec. 
123(2), applicable to changes in residence that occur after October 1, 1996. The sub- 
paras. formerly read: 


(iv) property in Tespect of which the taxpayer elected under paragraph 48(1)(c), 
as it read in its application before 1993, or subparagraph (4)(b)(iv) in respect of 
the last preceding time the taxpayer ceased to be resident in Canada, and 


(v) a right to acquire shares of the capital stock of a corporation where section 7 
would apply if the taxpayer disposed of the right to a person with whom the 
taxpayer was dealing at arm’s length, 


The opening words of para. 128.1(1)(b) amended, paras. 128.1(1)(c.1) and (c.2) added, 
by 1999, c. 22, subsecs. 52(1), (2), applicable to corporations that become resident in 
Canada after February 23, 1998. The opening words formerly read: 


(b) the taxpayer shall be deemed to have disposed, at the time (in this subsection 
referred to as the “time of disposition’’) that is immediately before the time that 
is immediately before the particular time, of each property owned by the tax- 
payer, other than 


Subsec. 128.1(1) enacted by 1994, c. 21, s. 62, applicable after 1992 except that where 
a corporation elects in accordance with para. 111(4)(a) of 1994, c. 21 (i.e., elects before 
the end of December 1994 for new subsec. 250(5.1) to apply in respect of a continu- 
ance before 1993), the section applies to the corporation from the time at which the 
corporation was first granted articles of continuation (or similar constitutional docu- 
ments) in any jurisdiction. 


Regulations: 5907(13) (prescribed amount of FAPI; expected to be amended to apply 
to 128.1(1)(d)(@i)). 

I.T. Application Rules: 26(10) (ITAR 26 does not apply to property owned since 
before 1972). 


Interpretation Bulletins: IT-221R3: Determination of an individual’s residence sta- 
tus; IT-259R4: Exchanges of property; IT-262R2: Losses ,of non-residents and part- 
year residents. 


Forms: NR74: Determination of residency status (entering Canada). 
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Proposed Addition — ° 
time in a particular taxati 
in Canada for t 


a 


and to trust taxation years that begin 


makes a valid 


(b) after 2001, if the trust that makes av 
Application of the amendment to s. 94. 


Technical Notes 


alid election under pz a (b) 0 


tions, for pre Ce fo the 
New subsection 128.1(1.1) identifies a set of circumstances in whic 
128.1C1)(b) does not pply to a taxpayer that is a trust. 8 
‘Under subsection 128.1(1.1), paragraph | u 

particular taxation year of a trust, to the trust if the trust is resident in C 

of new paragraph 94(3)(a) for particular taxation year for the purpose of comput 
ing its income. : ce o _ : 


other basis. 

For more detail on subsections 94(3) and (4) 
provisions. a 
Related Provisions: 94(4)(b) [proposed] —| 
dent in Canada does not apply to para. (a). 


(2) Paid-up capital adjustment — If a corporation becomes res- 
ident in Canada at a particular time, 


(a) for the purposes of subsection (1) and this subsection, the 
“paid-up capital adjustment” in respect of a particular class of 
shares of the corporation’s capital stock in respect of that acqui- 
sition of residence is the positive or negative amount determined 
by the formula 


(A x B/C) -D 
where 


A is the amount, if any, by which 


(i) the total of all amounts each of which is an amount 
deemed by paragraph (1)(c) to be the cost to the corpora- 
tion of property deemed under that paragraph to have 
been acquired by the corporation at the particular time 


exceeds 


(ii) the total of all amounts each of which is the amount of 
a debt owing by the corporation, or any other obligation 
of the corporation to pay an amount, that is outstanding at 
the particular time, 


is the fair market value at the particular time of all of the 
shares of the particular class, 


is the total of all amounts each of which is the fair market 
value at the particular time of all of the shares of a class of 
shares of the corporation’s capital stock, and 


D is the paid-up capital at the particular time, determined with- 
out reference to this subsection, in respect of the particular 
class; and 

(b) for the purposes of this Act, in computing the paid-up capital 
in respect of a class of shares of the corporation’s capital stock 
at any time after the particular time and before the time, if any, 
at which the corporation next becomes resident in Canada, there 


shall be 


(i) added the amount of the paid-up capital adjustment in re- 
spect of the particular class, if that amount is positive and the 


corporation so elects for all such classes in respect of that 


acquisition of residence by notifying the Minister in writing 
within 90 days after the particular time, and 


Income Tax Act, Part I 


(ii) deducted, if the amount of the paid-up capital adjustment 
in respect of the particular class is negative, the absolute 
value of that amount. 


Related Provisions: 128.1(1)(c.2) — Deemed dividend to shareholder of immigrat- 
ing corporation; 257 — Formula cannot calculate to less than zero. 


History: Subsec. 128.1(2) amended by 1999, c. 22, subsec. 52(3), applicable to corpo- 
rations that become resident in Canada after February 23, 1998, except that an election 
made under subpara. 128.1(2)(b)(i), as amended, is deemed to have been made in a 
timely manner if it is made by the corporation, with the consent of all who were share- 
holders of the corporation immediately before the time of disposition (within the mean- 
ing assigned by para. 128.1(1)(b)), before April 1, 1999. The subsec. formerly. read: 


(2) Idem — paid-up capital — For the purposes of this Act, where at a particu- 
lar time a corporation becomes resident in Canada, in computing the paid-up 
capital at any time after the particular time in respect of a particular class of 
shares of the capital stock of the corporation, there shall be deducted the amount 
determined by the formula 


A 
—x(C—D) 
B 


where 


is the paid-up capital, determined without reference to this subsection, of the 
particular class of shares at the particular time; 


is the paid-up capital, determined without reference to this subsection, in 
respect of all of the shares of the corporation at the particular time; 


is the total of 


(a) the paid-up capital, determined without reference to this subsection, 
in respect of all of the shares of the corporation at the particular time, 


(b) all amounts each of which is the amount of any debt owing by the 
corporation, or any other obligation of the corporation to pay an amount, 
that is outstanding at the particular time, and 


(c) any amount claimed under paragraph 219(1 )(j) by the corporation for 
its last taxation year that began before the particular time; and 


D is the total of 


(a) all amounts each of which is deemed by paragraph (1)(c) to be the 
cost to the corporation of property (other than property described in par- 
agraph (d)) deemed under paragraph (1)(c) to have been acquired by the 
corporation at the particular time, 


(b) all amounts each of which is the cost amount to the corporation, 
immediately after the particular time, of property (other than a Canadian 
resource property or property described in paragraph (a) or (d)), 


(c) the total of 


(i) all Canadian exploration and development expenses incurred by 
the corporation before the particular time, except to the extent that 
those expenses were deducted in computing a taxpayer's income for 
a taxation year that ended before the particular time, 


(ii) the corporation’s cumulative Canadian exploration expense at 
the particular time (within the meaning assigned by subsection 
66.1(6)), 


(iii) the corporation’s cumulative Canadian development expense at 
the particular time (within the meaning assigned by subsection 
66.2(5)), and 


(iv) the corporation’s cumulative Canadian oil and gas property €x- 
pense at the particular time (within the meaning assigned by subsec- 
tion 66.4(5)), and 


(d) the total of all amounts each of which is the paid-up capital in re- 
spect of a share of the capital stock of another corporation resident ir 
Canada and connected with the corporation (within the meaning thai 
would be assigned by subsection 186(4) if the references therein tc 
“payer corporation” and “particular corporation” were read as references 
to the other corporation and the corporation, respectively) immediately, 
after the particular time, owned by the corporation at the particular time 


Para. (c) of the description of C in subsec. 128.1(2) amended by 1998, c. 19, s. 1: 
applicable to taxation years that begin after 1995 except that, in its application to ta: 
tion years that begin in 1996, the reference in para. (c) to “paragraph 219(1)(j)” shall 
read as a reference to “paragraph 219(1)(h) as it read in its application to the 16 
taxation year or paragraph 219(1)(j)”. Para. (c) formerly read: 
(c) any amount claimed under paragraph 219(1)(h) by the corporation for its las 
taxation year that began before the particular time; and 


Subsec. 128.1(2) enacted by 1994, c. 21, s. 62, applicable after 1992 except that wh 
a corporation elects in accordance with para. 111(4)(a) of 1994, c. 21 (i.e., elects bef 
the end of December 1994 for new subsec. 250(5.1) to apply in respect of a conti 
ance before 1993), the section applies to the corporation from the time at which | 
corporation was first granted articles of continuation (or similar constitutional do 
ments) in any jurisdiction. : 
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, (3) Paid-up capital adjustment — In computing the paid-up 

- capital at any time in respect of a class of shares of the corpora- 
tion’s capital stock, there shall be deducted an amount equal to the 

_ lesser of A and B, and added an amount equal to the lesser of A and 
C, where 


A is the absolute value of the difference between 


(a) the total of all amounts deemed by subsection 84(3), (4) 
or (4.1) to be a dividend on shares of the class paid before 
that time by the corporation, and 


(b) the total that would be determined under paragraph (a) if 
this Act were read without reference to subsection (CN. 


B is the total of all amounts required by subsection (2) to be added 
in computing the paid-up capital in respect of the class before 
that time, and 


is the total of all amounts required by subsection (2) to be sub- 
tracted in computing the paid-up capital in respect of the class 
before that time. 

Related Provisions: 66(4.3) — Foreign exploration and development expenses on 
seasing to be resident: 66.21(5) — Foreign resource expenses on ceasing to be resident. 
distory: Subsec. 128.1(3) amended by 1999, c. 22, subsec. 52(3), applicable to corpo- 
ations that become resident in Canada after February 23, 1998. The subsec. formerly 
2ad: 


OQ 


(3) Idem — In computing the paid-up capital at any time in respect of a class of 
shares of the capital stock of a Corporation, there shall be added an amount equal 
to the lesser of 
(a) the amount, if any, by which 
(i) the total of all amounts deemed by subsection 84(3), (4) or (4.1) to be 
a dividend on shares of the class paid before that time by the corporation 
exceeds 
(ii) the total that would be determined under subparagraph (i) if this Act 
were read without reference to subsection (2), and 
(b) the total of all amounts required by subsection (2) to be deducted in com- 
puting the paid-up capital in respect of that class of shares before that time. 


“osec. 128.1(3) enacted by 1994, c. 21, s. 62, applicable after 1992 except that where 
orporation elects in accordance with para. 111(4)(a) of 1994, ¢. 2] (1.e., elects before 


| Emigration — For the Purposes of this Act, where at any par- 
ilar time a taxpayer ceases to be resident in Canada, 
(a) year-end, fiscal period — where the taxpayer is a corpo- 
‘Tation or a trust, 
(i) the taxpayer’s taxation year that would otherwise include 
the particular time shall be deemed to have ended immedi- 
ately before the particular time and a new taxation year of the 
taxpayer shall be deemed to have begun at the particular 
time, and 
(il) for the purpose of determining the taxpayer's fiscal pe- 
_ tiod after the particular time, the taxpayer shall be deemed 
not to have established a fiscal period before the particular 
time; 
al) fiscal period — if the taxpayer is an individual (other 
“Jan a trust) and carries on a business at the particular time, oth- 
‘Twise than through a permanent establishment (as defined by 
>gulation) in Canada, 


(i) the fiscal period of the business is deemed to have ended 
immediately before the particular time and a new fiscal pe- 
riod of the business is deemed to have begun at the particular 
time, and 

(ii) for the purpose of determining the fiscal period of the 
business after the particular time, the taxpayer is deemed not 
to have established a fiscal period of the business before the 
particular time: 


_) deemed disposition — the taxpayer 1s deemed to have 
3posed, at the time (in this paragraph and paragraph (d) re- 
Ted to as the “time of disposition”) that is immediately before 
‘> ime that is immediately before the particular time, of each 
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property owned by the taxpayer other than, if the taxpayer is an 
individual, 
G) real property situated in Canada, a Canadian resource pro- 
perty or a timber resource property, 


Proposed Amendment — 128.1(4)(b)(i) 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
240(1), will amend subpara. 128.1(4)(b)(i) | ‘Substituting “real or immovable pro- 
perty” for “real property”, to come into fo Cl 
Technical Notes: See under 12(4), 


n Royal Assent, _ 


(ii) capital Property used in, eligible capital property in re- 
spect of or property described in the inventory of, a business 
carried on by the taxpayer through a permanent establish- 
ment (as defined by regulation) in Canada at the particular 
time, 

(iii) an excluded right or interest of the taxpayer, 


(iv) if the taxpayer is not a trust and was not, during the 120- 
month period that ends at the particular time, resident in Can- 
ada for more than 60 months, property that was owned by the 
taxpayer at the time the taxpayer last became resident in Can- 
ada or that was acquired by the taxpayer by inheritance or 
bequest after the taxpayer last became resident in Canada, 
and 


(v) any property in Tespect of which the taxpayer elects under 
Paragraph (6)(a) for the taxation year that includes the first 
time, after the particular time, at which the taxpayer becomes 
resident in Canada, 


for proceeds equal to its fair market value at the time of disposi- 
tion, which proceeds are deemed to have become receivable and 
to have been received by the taxpayer at the time of disposition; 


(c) reacquisition — the taxpayer shall be deemed to have re- 
acquired, at the particular time, each property deemed by para- 
graph (b) to have been disposed of by the taxpayer, at a cost 
equal to the proceeds of disposition of the property; 


(d) individual — elective disposition — notwithstanding 
paragraphs (b) to (c), if the taxpayer is an individual (other than 
a trust) and so elects in prescribed form and manner in respect of 
a property described in subparagraph (b)(i) or (ii), 
(1) the taxpayer is deemed to have disposed of the property at 
the time of disposition for proceeds equal to its fair market 
value at that time and to have Teacquired the property at the 
particular time at a cost equal to those proceeds, 


(ii) the taxpayer’s income for the taxation year that includes 
the particular time is deemed to be the greater of 


(A) that income determined without reference to this sub- 
paragraph, and 


(B) the lesser of 


(I) that income determined without reference to this 
subsection, and 


(II) that income determined without reference to sub- 
paragraph (i), and 
(iii) each of the taxpayer’s non-capital loss, net capital loss, 
restricted farm loss, farm loss and limited partnership loss for 
the taxation year that includes the particular time is deemed 
to be the lesser of 


(A) that amount determined without reference to this sub- 
Paragraph, and 
(B) the greater of 
(I) that amount determined without reference to this 
subsection, and 
(II) that amount determined without reference to sub- 
paragraph (i); and 
(d.1) employee CCPC stock option shares — if the tax- 
payer is deemed by paragraph (b) to have disposed of a share 


that was acquired before February 28, 2000 under circumstances 
to which subsection 7(1.1) applied, there shall be deducted from 
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the taxpayer’s proceeds of disposition the amount that would, if 
section 7 were read without reference to subsection 7(1.6), be 
added under paragraph 53(1)GQ) in computing the adjusted cost 
base to the taxpayer of the share as a consequence of the deemed 
disposition. 


(e), (f) [Repealed] 


Related Provisions: 7(1.6) — Deemed disposition does not apply to stock option 
rules; 10(12) — Non-resident ceasing to use inventory — deemed disposition; 28(4), 
(4.1) — Farmer or fisherman emigrating; 44(2)(d) — Exchanges of property; 53(4) — 
Effect on ACB of share, partnership interest or trust interest; 54“superficial loss”(c) — 
Superficial loss rule does not apply: 66(4)(b) — Foreign exploration and development 
expenses — deduction after emigration; 70(5.3) — Value of shares of corporation that 
owns life insurance policy; 74.2(3) — Application of spousal attribution rule to dispo- 
sition on emigration; 94(4)(e), 94(5) [proposed] — When trust deemed to cease being 
resident in Canada: 104(4)(a.3) — Deemed disposition of property by trust on emigra- 
tion of transferor; 106(1.1)(b) —Deemed cost of income interest in trust; 
107(1.1)(b)(ii) — Deemed cost of income interest in trust; 114 — Individual resident 
during only part of year; 119— Credit where stop-loss rule in 40(3.7) applies; 
126(2.2) — Foreign tax credit on property deemed to be taxable Canadian property; 
126(2.21), (2.22) — Foreign tax credit after emigration; 128.1(1)(b) — Deemed dispo- 
sition on immigration; 128.1(5) — Deemed disposition does not increase instalment re- 
quirements; 128.1(6) — Returning former resident; 128.1(8) — Post-emigration loss; 
128.1(9) — Information reporting; 139.1(5) — Value of ownership rights in insurer 
during demutualization; 219.1 — Tax on corporate emigration; 220(3.2), Reg. 600 — 
Late filing of elections under 128.1(4)(d); 220(4.5)-(4.54) — Deferral of payment of 
departure tax; 226 — Demand for payment of taxes owing when taxpayer leaving Can- 
ada, and seizure of goods; Canada-U.S. Tax Treaty:Art. XII:6, 7 — effect of emigra- 
tion to U.S. on future capital gains; Canada-U.K. Tax Treaty:Art. 13:9 — effect of emi- 
gration to U.K. on future capital gains. 


History: Para. 128.1(4)(a.1) added and para. (b) amended by 2001, c. 17, subsec. 
123(3), applicable to changes in residence that occur after October 1, 1996. S. 124 of 
the said c. 17 provides: 


124. (1) If an individual ceased at any time after 1992 and before October 2, 
1996 to be resident in Canada and so elects in writing and files the election with 
the Minister of National Revenue before the end of the sixth month [December 
31, 2001] following the month in which this Act (2001, c. 17] receives royal 
assent, subparagraph 128.1(4)(b)(iii) of the Act as it read at that time shall, in 
respect of the cessation of residence, be read as enacted by this Act and as 
though subsection 128.1(10) of the Act, as enacted by this Act, applied. 


(2) Where an individual makes an election under subsection (1), notwithstanding 
subsections 152(4) to (5) of the Act, any reassessment of the individual's tax, 
interest or penalties for any year shall be made that is necessary to take the elec- 
tion into account. 


Para. (b) formerly read: 


(b) the taxpayer shall be deemed to have disposed, at the time (in this paragraph 
and paragraph (d) referred to as the “time of disposition’) that is immediately 
before the time that is immediately before the particular time, of each property 
owned by the taxpayer, other than 


(i) where the taxpayer is an individual, property that would be taxable Cana- 
dian property if the taxpayer had been resident in Canada at no time in the 
taxpayer’s last taxation year that began before the particular time, 


(ii) where the taxpayer is an individual, property that is described in the in- 
ventory of a business carried on by the taxpayer in Canada at the particular 
time, 


(iii) where the taxpayer is an individual, a right to receive a payment de- 
scribed in any of paragraphs 212(1)(h) and (j) to (q), a right under a regis- 
tered education. savings plan or a right to receive any payment of a benefit 
under the Canada Pension Plan or a provincial pension plan as defined in 
section 3 of that Act, 


(iv) where the taxpayer is an individual other than a trust, each capital pro- 
perty not described in any of subparagraphs (i) to (iii) in respect of which, on 
or before the taxpayer’s balance-due day for the taxation year in which the 
taxpayer ceased to be resident in Canada, the taxpayer elects in prescribed 
manner and furnishes to the Minister security acceptable to the Minister for 
the payment of the additional tax that would have been payable by the tax- 
payer under this Part for the year had the taxpayer not so elected, 


(v) where the taxpayer is an individual other than a trust and was, during the 
10 years immediately preceding the particular time, resident in Canada for a 
period or periods totalling 60 months or less, property that was 


(A) owned by the taxpayer at the time the taxpayer last became resident 
in Canada, or 


(B) acquired by the taxpayer by inheritance or bequest after the taxpayer 
last became resident in Canada, and 


(vi) a right to acquire shares of the capital stock of a corporation where sec- 
tion 7 would apply if the taxpayer disposed of the right to a person with 
whom the taxpayer was dealing at arm’s length, 
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for proceeds equal to its fair market value at the time of disposition, which pro-. 
ceeds shall be deemed to have become receivable and to have been received by 
the taxpayer at the time of disposition; 


Para. 128.1(4)(d) amended, para. (d.1) added, and paras. (e) and (f) repealed by the said 
c. 17, subsec. 123(4), applicable to changes in residence that occur after October 1, 
1996 except for para. (d.1), which is applicable to changes in residence that occur after 
1992. Paras. (d) to (f) formerly read: 


(d) individual — notwithstanding paragraphs (b) and (c), where a taxpayer who 
is an individual other than a trust so elects in prescribed manner, on or before the 
taxpayer’s balance-due day for the taxation year that includes the particular time, 
in respect of any property described in subparagraph (b)(i) or (ii), the taxpayer 
shall be deemed to have disposed of the property at the time of disposition for 
proceeds equal to its fair market value at that time, and to have reacquired the 
property at the particular time at a cost equal to those proceeds; 


(e) deemed [taxable Canadian] property — capital property in respect of 
which a taxpayer elects under subparagraph (b)(iv) shall be deemed to be taxable 
Canadian property of the taxpayer from the particular time until the earlier of 


(i) the time when the taxpayer disposes of the property, and 
(ii) the time when the taxpayer next becomes resident in Canada; and 


(f) losses on election — where a taxpayer elects under subparagraph (b)(iv) or 
paragraph (d), 


(i) the taxpayer’s income for the taxation year that includes the particular 
time shall be deemed to be the greater of 


(A) that income otherwise determined, and 
(B) the lesser of 
(I) that income determined without reference to this subsection, and 


(II) that income determined without reference to subparagraph 
(b)(iv) and paragraph (d), and 


(ii) the amount of each of the taxpayer’s non-capital loss, net capital loss, 
restricted farm loss, farm loss and limited partnership loss for the taxation 
year that includes the particular time shall be deemed to be the lesser of 


(A) that amount otherwise determined, and 
(B) the greater of 
(I) that amount determined without reference to this subsection, and 


(IJ) that amount determined without reference to subparagraph 
(b)(iv) and paragraph (d). 


Subpara. 128.1(4)(b)(iii) amended by 1998, c. 19, s. 36, applicable to changes of res: 
dence that occur after October 1, 1996. Subpara. 128.1(4)(b)(iii) formerly read: 


(iii) where the taxpayer is an individual, a right to receive a payment described in 
any of paragraphs 212(1)(h) and (j) to (q) ora right to receive'any payment of a 
benefit under the Canada Pension Plan or a provincial pension plan as defined 
in section 3 of that Act, 


Subsec. 128.1(4) enacted by 1994, c. 21, s. 62, applicable after 1992 except that whei 
a corporation elects in accordance with para. 111(4)(a) of 1994, c. 21 (Le., elects befor 
the end of December 1994 for new subsec. 250(5.1) to apply in respect of a contint 
ance before 1993), the section applies to the corporation from the time at which t 
corporation was first granted articles of continuation (or similar constitutional doct 
ments) in any jurisdiction. 

Regulations: 600(c), (c.1) (late filing of elections under (4)(b)(iv) and (4)(d)); 13 
(election under 128.1(4)(b)(iv)); 1302 (election under 128.1(4)(d)); 8201 (permane 
establishment for (4)(b)(11)). 


Interpretation Bulletins: IT-113R4: Benefits to employees — stock options; I 
137R3: Additional tax on certain corporations carrying on business in Canada; I 
259R4: Exchanges of property; IT-262R2: Losses of non-residents and part-year I 
sidents; IT-395R2: Foreign tax credit — foreign-source capital gains and losses; I 
451R: Deemed disposition and acquisition on ceasing to be or becoming resident 
Canada. 

Information Circulars: 92-1: Guidelines for accepting late, amended or revok 
elections. 

Advance Tax Rulings: ATR-70: Distribution of taxable Canadian property by atm 
to a non-resident. [This was the 1991 ruling criticized by the Auditor General in 19 
that led to the October 2, 1996 proposals — ed.]. 

Forms: NR73: Determination of residency status (leaving Canada); T1161: List 
properties by an emigrant of Canada; T1243: Deemed disposition of property by | 
emigrant of Canada; T2061A: Election by an emigrant to report deemed dispositions 
taxable-Canadian property and capital gains and/or losses thereon; T4056: Emigra. 
and income tax [guide]. | 


(5) Instalment interest — If an individual is deemed by subse 
tion (4) to have disposed of a property in a taxation year, in app) 
ing sections 155 and 156 and subsections 156.1(1) to (3) a 
161(2), (4) and (4.01) and any regulations made for the purposes » 


; 
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those provisions, the individual’s total taxe 
and Part I.1 for the year are deemed to be 


| History: Subsec. 128.1(5) added b 
in residence that occur after Octob 


tion time”), before the particular t 
ceased to be resident in Canada was 


~*(b) where, if a property in respect of which an eléction under 
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8 payable under this Part 
the lesser of 


(a) the individual’s total tax 
.l for the year, determined 
specified future tax consequ 


(b) the amount that would b 
subsection (4) did not appl 


es payable under this Part and Part 
before taking into consideration the 
ences for the year, and 


€ determined under paragraph (a) if 
y to the individual for the year. 


y 2001, c. 17, subsec. 123(5), 


applicable to changes 
er 1, 1996, 


ection referred to as the “emigra- 
ime, at which the individual 
after October 1, 1996, 


(a) subject to paragraph (b), if the individual so elects in writing 
and files the election with the Minister on or before the indivi. 
dual’s filing-due date for the year, paragraphs (4)(b) and (c) do 
_ hot apply to the individual’s cessation of residence at the emi- 
gration time in respect of all properties that were taxable Cana- 
dian properties of the individual throughout the period that be- 
gan at the emigration time and that ends at the particular time; 


paragraph (a) is made had been acquired by the individual at the 
emigration time at a cost equal to. its fair market value at the 
emigration time and had been disposed of by the individual im- 
mediately before the particular time for proceeds of disposition 
equal to its fair market value immediately before the particular 
time, the application of subsection 40(3.7) would reduce the 
amount that would, but for that subsection and this subsection, 
be the individual’s loss from the disposition; 


(i) the individual is deemed to 
at the time of disposition (within the meaning assigned by 
patagraph (4)(b)) in respect of the emigration time for pro- 
ceeds of disposition equal to the total of: 


(A) the adjusted cost base to the i 
immediatély before the time of 


have disposed of the’ property 


ndividual of the property 
disposition, and 

(B) the amount, if any, 
the lesser of 


(I) the adjusted cost base to the individ 
perty immediately before the time of d 


by which that reduction exceeds 


ual of the pro- 
isposition, and 


(II) the amount, if any, that the individual specifies for 
the purposes of this paragraph in the election under 
Paragraph (a) in respect of the property, 


(ii) the individual is deemed to 
at the emigration time at a cost 
by which the amount determined 
the lesser of that reduction and t 
individual under subclause (i)(B) 


have reacquired the property 
equal to the amount, if any, 
under clause (i)(A) exceeds 
he amount specified by the 
(II), and 


(iii) for the purpose of section 119, the individual is deemed 
to have disposed of the property immediately before the par- 
_ ticular time; 


c) if the individual so elects in writing and files the election 
vith the Minister on or before the individual’s filing-due date 
or the year, in respect of each property that the individual 
wned throughout the period that began at the emigration time 
‘nd that ends at the particular time and that is deemed by para- 
raph (1)(b) to have been disposed of because the individual be- 
ame resident in Canada, notwithstanding paragraphs (1)(c) and 
})(b) the individual’s proceeds of disposition at the time of dis- 
‘Osition (within the meaning assigned by paragraph (4)(b)), and 
le individual’s cost of acquiring the property at the particular 
ne, are deemed to be those proceeds and that cost, determined 
‘ithout reference to this paragraph, minus the least of 


(i) the amount that would, but for this paragraph, have been 
the individual’s gain from the disposition of the property 
- deemed by paragraph (4)(b) to have occurred, 
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in Certain Circumstances S. 128.1(7)(e) 


(ii) the fair market value of 
time, and 


the property at the particular 


‘(iii) the amount that the individual specifies for the purposes 
of this paragraph in the election; and 


(d) notwithstanding subsection 
tax that is payable under this 
tion year that is before the 
and that is not before the y. 
shall be made: that is nec 
subsection into account, e 
fect the computation of 


S 152(4) to (5), any assessment of 
Act by the individual for any taxa- 
year that includes the particular time 
ear that includes the emigration time 
essary to take an election under this 
xcept that no such assessment shall af- 


(i) interest payable under this 
spect of any period that is be 
payer’s return of income for 
the particular time is filed, or 


Act to or by a taxpayer in re- 
fore the day on which the tax- 
the taxation year that includes 


(ii) any penalty payable under this Act. 


Related Provisions: 40(3.7) — Stop-loss tule applicable while non-resident: 
128.1(7) — Returning trust beneficiary; 128.3 — Shares acquired on rollover deemed 
to be same shares for 128.1(6); 161(7)(a)(xi), 164(5)(h.02), 164(S.1) — Effect of car- 
tyback of loss; 220(3.2), Reg. 600(c) — Late filing of elections under (6)(a) and (c); 
220(4'5)=(4.54) — Deferral of payment of tax on emigration. 


History: Subsec. 128.1(6) added by 2001, c. 17, subsec, 123 
in residence that occur after October 1, 
128.1(6)(a) and (c) by an individual w 
14,2001 is deemed to have been made 
individual’s filing-due date for the tax 


(5), applicable to changes 
1996, and an election made under paras. 
ho ceased to be resident in Canada before June 
in a timely manner if it is made on or before the 
ation year that includes June 14, 2001. 


Regulations: 600(c) (late filing of élections under (6)(a) and (c)). 


(7) Returning trust beneficiary — If an individual (other than a 


trust) 


(a) becomes resident in Canada at a 
year, 


particular time in a taxation 


(b) owns at the Particular time a 
acquired on a trust distribut 


property that the individual last 
ion to which subsection 107(2) 
would, but for subsection 107(5), have applied and at a time (in 
this subsection referred to as the “distribution time’’) that was 
after October 1, 1996 and before the particular time, and 


(c) was a beneficiary of the trust at the last time, before the par- 
ticular time, at which the individual ceased to be resident in 
Canada, 


the following rules apply: 


if the individual and the 
the election with the Min- 


(d) subject ‘to paragraphs (e) and (f), 
trust jointly so elect in writing and file 
ister on or before the. earlier of their filing-due dates for their 
taxation years that include the particular. time, subsection 
107(2.1) does not apply to the distribution in respect of all 
properties acquired by the individual on the distribution that 
were taxable Canadian properties of the individual throughout 
the period that began at the distribution time and that ends at the 
particular time, 


(e) paragraph (f) applies in respect of the individual, the trust 
and a property in respect of which an election under paragraph 
(d) is made where, if the individual 


(i) had been resident in Canada at the distribution time, 


(ii) had acquired the property at the distribution time at a cost 
equal to its fair market value at that time, 


(iii) had ceased to be resid 
the distribution time, and 


ent in Canada immediately after 


(iv) had, immediately before the particular time, disposed of 
the property for proceeds of disposition equal to its fair mar- 
ket value immediately before the particular time, 


the application of subsection 40(3.7) would reduce the amount 
that would, but for that subsection and this subsection, have 
been the individual’s loss from the disposition, 


S. 128.1(7)(f) 


(f) where this paragraph applies in respect of an individual, a 
trust and a property, 


(i) notwithstanding paragraph 107(2.1)(a), the trust is 
deemed to have disposed of the property at the distribution 
time for proceeds of disposition equal to the total of 


(A) the cost amount to the trust of the property immedi- 
ately before the distribution time, and 


(B) the amount, if any, by which the reduction under sub- 
section 40(3.7) described in paragraph (e) exceeds the 
lesser of 


(I) the cost amount to the trust of the property immedi- 
ately before the distribution time, and 


(II) the amount, if any, which the individual and the 
trust jointly specify for the purposes of this paragraph 
in the election under paragraph (d) in respect of the 
property, and 


(ii) notwithstanding paragraph 107(2.1)(b), the individual is 
deemed to have acquired the property at the distribution time 
at a cost equal to the amount, if any, by which the amount 
otherwise determined under paragraph 107(2)(b) exceeds the 
lesser of the reduction under subsection 40(3.7) described in 
paragraph (e) and the amount specified under subclause 
(i)(B)CD, 
(g) if the individual and the trust jointly so elect in writing and 
file the election with the Minister on or before the later of their 
filing-due dates for their taxation years that include the particu- 
lar time, in respect of each property that the individual owned 
throughout the period that began at the distribution time and that 
ends at the particular time and that is deemed by paragraph 
(1)(b) to have been disposed of because the individual became 
resident in Canada, notwithstanding paragraphs 107(2.1)(a) and 
(b), the trust’s proceeds of disposition under paragraph 
107(2.1)(a) at the distribution time, and the individual’s cost of 
acquiring the property at the particular time, are deemed to be 
those proceeds and that cost determined without reference to this 
paragraph, minus the least of 


(i) the amount that would, but for this paragraph, have been 
the trust’s gain from the disposition of the property deemed 
by paragraph 107(2.1)(a) to have occurred, 


(ii) the fair market value of the property at the particular 
time, and 


(iii) the amount that the individual and the trust jointly spec- 
ify for the purposes of this paragraph in the election, 


(h) if the trust ceases to exist before the individual’s filing-due 
date for the individual’s taxation year that includes the particular 
time, 


(i) an election or specification described in this subsection 
may be made by the individual alone in writing if the elec- 
tion is filed with the Minister on or before that filing-due 
date, and 


(ii) if the individual alone makes such an election or specifi- 
cation, the individual and the trust are jointly and severally 
liable for any amount payable under this Act by the trust as a 
result of the election or specification, and 


Proposed Amendment — 128.1(7)(h)(ii) 


Application: The July 18, 2005 draft legislation (Part 3—bijuralism), subsec. 
240(2), will amend subpara. 128.1(7)(h)Gi) by substituting “jointly and severally, or 
solidarily.” for “jointly and severally”, to come into force on Royal Assent. 


Technical Notes: See under 12(4). 


(i) notwithstanding subsections 152(4) to (5), such assessment of 
tax payable under the Act by the trust or the individual for any 
year that is before the year that includes the particular time and 
that is not before the year that includes the distribution time 


, 


| 
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section into account, except that no such assessment shall affect | 
the computation of | 


(i) interest payable under this Act to or by the trust or the| 
individual in respect of any period that is before the indivi- | 
dual’s filing-due date for the taxation year that includes the, 
particular time, or { 


(ii) any penalty payable under this Act. 


Related Provisions: 40(3.7)—Stop-loss rule applicable while non-resident; | 
128.1(6) — Returning former resident; 128.3 — Shares acquired on rollover deemed to; 
be same shares for 128.1(7); 161(7)(a)(xi), 164(5)(h.02), 164(5.1) — Effect of car- | 
ryback of loss; 220(3.2), Reg. 600(c) — Late filing of elections under (7)(d) and (g); ; 
220(4.5)—(4.54) — Deferral of payment of tax on emigration. i 
History: Subsec. 128.1(7) added by 2001, c. 17, subsec. 123(5), applicable to changes | 
in residence that occur after October 1, 1996, and an election made under paras. 
128.1(7)(d) and (g) by an individual who ceased to be resident in Canada before June. 
14, 2001 is deemed to have been made in a timely manner if it is made on or before the’ 
individual’s filing-due date for the taxation year that includes June 14, 2001. 


Regulations: 600(c) (late filed elections under (7)(d), (g)). 


(8) Post-emigration loss — If an individual (other than a trust) 


(a) was deemed by paragraph (4)(b) to have disposed of a capital 
property at any particular time after October 1.1996, 


(b) has disposed of the property at a later time at which the pro- 
perty was a taxable Canadian property of the individual, and 


(c) so elects in writing in the individual’s return of income fo: 
the taxation year that includes the later time, 


there shall, except for the purpose of paragraph (4)(c), be deductec 
from the individual’s proceeds of disposition of the property at the 
particular time, and added to the individual’s proceeds of disposi 
tion of the property at the later time, an amount equal to the least o 


(d) the amount specified in respect of the property in the 
election, 


(e) the amount that would, but for the election, be the indivi 
dual’s gain from the disposition of the property at the particula 
time, and 


(f) the amount that would be the individual’s loss from the dis 
position of the property at the later time, if the loss were deter 
mined having reference to every other provision of this Act in 
cluding, for greater certainty, subsection 40(3.7) and sectio. 
112, but without reference to the election. 
Related Provisions: 128.3 — Shares acquired on rollover deemed to be same shart, 
for 128.1(7): 152(6)(f.2) — Minister required to reassess past year to allow unused fo | 
eign tax credit; 161(7)(a)(xi), 164(5)(h.02), 164(5.1) — Effect of carryback of los 
220(3.2), Reg. 600(c) — Late filing of election under (8)(C). 
History: Subsec. 128.1(8) added by 2001, c. 17, subsec. 123(5), applicable to chang: 
in residence that occur after October 1, 1996, and an election made under pat 
128.1(8)(c) by an individual who ceased to be resident in Canada before June 14, 206 
is deemed to have been made in a timely manner if it is made on or before the indiy 
dual’s filing-due date for the taxation year that includes June 14, 2001. 


Regulations: 600(c) (late filed elections under (8)(c)). 


(9) Information reporting — An individual who ceases at a pa 
ticular time in a taxation year to be resident in Canada, and wl 
owns immediately after the particular time one or more reportab. 
properties the total fair market value of which at the particular tin 
is greater than $25,000, shall file with the Minister in prescribe 
form, on or before the individual’s filing-due date for the year, a hi 
of all the reportable properties that the individual owned imme 
ately after the particular time. 


Related Provisions: 128.1(10)“reportable property” — Exclusions. 


History: Subsec. 128.1(9) added by 2001, c. 17, subsec. 123(5), applicable to chang) 
in residence that occur after 1995, and a form described in subsec. 128.1(9), filed by |, 
individual who ceased to be resident in Canada before June 14, 2001, is deemed | 
have been filed in a timely manner if it is filed on or before the individual’s filing-« |, 
date for the taxation year that includes June 14, 2001. 


Forms: T1161: List of properties by an emigrant of Canada. 


(10) Definitions — The definitions in this subsection apply 1 tl 


shall be made as is necessary to take an election under this sub- 
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“excluded right or interest” 
means 


(a) a right of the individual under, or an intere 
in a trust governed by, 


(i) a registered retirement Savings plan or a plan referred to in 
subsection 146(12) as an “amended plan”, 


(ii) a registered retirement income fund, 
(iil) a registered education Savings plan, 


(iv) a deferred profit sharing plan or a plan referred to in sub- 
section 147(15) as a “revoked plan’, 


(v) an employees profit sharing plan, 

(vi) an employee benefit plan (other than a plan described in 
subparagraph (b)(i) or (ii)), 

(vii) a plan or alrangement (other than an em 
plan) under which the individual has a ri 
year remuneration in respect of services rendered by the indi- 
vidual in the year or a prior year, 


(viii) a superannuation or pension fund or plan (other than an 
employee benefit plan), 


(ix) a retirement compensation arrangement, 
(x) a foreign retirement arrangement, or 
(x1) a registered supplementary unemployment benefit plan; 


(b) a right of the individual to a benefit under an employee bene- 
fit plan that is 


(i) a plan or arrangement described in 
definition “salary deferral arrangement” 
that would, but for paragraphs (j) and ( 
be a salary deferral arrangement, or 


(ii) a plan or arrangement that would, but for paragraph 
6801(c) of the Income Tax Regulations, be a salary deferral 
arrangement, 


to the extent that the benefit can reasonably be considered to be 
attributable to services rendered by the individual in Canada; 


' (c) a right of the individual under an agreement referred to in 
subsection 7(1); 


(d) a right of the individual to a retiring allowance; 


. (e) a right of the individual under, or an interest of the individual 
in, a trust that is 


(i) an employee trust, 

(ii) an amateur athlete trust, 

(ili) a cemetery care trust, or 

(iv) a trust governed by an eligible funeral arrangement; 
(f) a right of the individual to receive a payment under 

(i) an annuity contract, or 

(li) an income-averaging annuity contract; 
(g) a right of the individual to a benefit under 


(i) the Canada Pension Plan or a provincial plan described in 
section 3 of that Act, 


(ii) the Old Age Security Act, 


(ili) a provincial pension plan prescribed for the purpose of 
paragraph 60(v), or 


(iv) a plan or arran 


of a taxpayer who is an individual 


st of the individual 


ployee benefit 
ght to receive in a 


paragraph (j) of the 
in subsection 248(1) 
k) of that definition, 


gement instituted by the social security 
legislation of a country other than Canada or of a state, prov- 
ince or other political subdivision of such a country; 


/h) a right of the individual to a benefit des 
-aragraphs 56(1)(a)(iii) to (vi); 

|) aright of the individual to a payment out of a NISA Fund No. 
) an interest of the individual in a personal trust resident in 
anada if the interest was never acquired for consideration and 
id not arise as a consequence of a qualifying disposition by the 
dividual (within the meaning that would be assigned by sub- 


cribed in any of sub- 


\ 
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section 107.4(1) if that subsection w 
to paragraphs 107.4(1)(h) and (i)); 

(k)’an interest of the individual 
trust if the interest was never ac 


(1) an interest of the individual in a life insurance policy in Can- 
ada, except for that part of the policy in respect of which the 
individual is deemed by paragraph 138.1(1)(e) to have an inter- 


ere read without reference 


in a non-resident testamentary 
quired for consideration: or 


est in a related segregated fund trust. 
Related Provisions: 108(6) — Where terms of trust are varied: 108(7) — Meaning 
of “acquired for consideration”: 128.1(1)(b)(iv) — No deemed disposition on immigra- 


tion; 128.1(4)(b)(iii) — No deemed disposition on 
share acquired under stock option before emi 
perty” — No requirement to report most excluded 


emigration; 128.1(4)(d.1) — Where 
gration; 128.1(10)reportable pro- 
personal property. 


“reportable property” 
any property other than 


of an individual at a particular time means 


(a) money that is legal tender in Canada and 
money; 


(b) property that would be an e 
individual if the definition “ 
subsection were read without 
(1) of that definition; 


(c) if the individual is not a trust a 
month period that ends at the 
for more than 60 months, p 
(4)(b)(iv) that is not taxable 


(d) any item of personal-use property the fair market value of 
which, at the particular time, is less than $10,000. 


History: Subsec. 128.1(10) added by 2001, c. 17, subsec. 123(S), the definition “ex- 
cluded right or interest” applicable to changes in residence that occur after October 1, 
1996, and the definition “reportable property”, applicable to changes in residence that 
occur after 1995, 


Definitions [s. 128.1]: “acquired for consideration” —_ 108(7); “adjusted cost 
base” — 54, 248(1); “amateur athlete trust” — 143.1(1), 248(1); “amount”, “annu- 
ity” — 248(1); “arm’s length” — 251(1); “assessment” — 248(1); “balance-due day”, 
“business” — 248(1); “Canada” — 255, Interpretation Act 35(1): “Canadian explora- 
tion and development expenses”, “Canadian resource property” — 66(15), 248(1): 
“capital property” — 54, 248(1): “cemetery care trust” — 148.1(1), 248(1); “class of 
shares” — 248(6); “consideration” — 108(7); “controlled foreign _ affiliate” — 
94.1(2)(h), 95(1), 248(1); “corporation” — 248(1), Interpretation Act 35(1): “cost 
amount”, “dividend” — 248(1): “deferred profit sharing plan” — 147(1), 248(1); “dis- 
position” — 248(1): “eligible capital property” — 54, 248(1); “distribution time” — 
128.1(7)(b); “eligible funeral arrangement” — 148.1(1), 248(1): “emigration time’? — 
128.1(6); “employee benefit plan” — 248(1); “employee trust” — 248(1): “employees 
profit sharing plan” — 144(1), 248(1): “excluded right or interest” — 128.1(10): “farm 
loss” — 111(8), 248(1); “filing-due date” — 248(1): “fiscal period” — 249.1; “foreign 
accrual property income” — 95(1), (2), 248(1); “foreign affiliate” — 95(1), 248(1): 
“foreign retirement arrangement” — 248(1), Reg 6803; “immovable” — Quebec Civil 
Code art. 900-907; “income-averaging annuity contract”, “individual”, “inventory” — 
248(1); “limited partnership loss” — 96(2.1), 248(1): “life insurance policy in Can- 
ada” — 138(12), 248(1); “Minister” — 248(1); “month” — Interpretation Act 35(1); 
“NISA Fund No. 2” — 248(1): “net capital loss”, “non-capital loss” — 111(8), 248(1); 
“non-resident”? — 248(1): “paid-up capital” — 89(1), 248(1) “paid-up capital adjust- 
ment” — 128.1(2)(a); “permanent establishment” — Reg. 8201; “person”, “personal 
trust” — 248(1); “personal-use property” — 54, 248(1); “prescribed” — 248(1); “pro- 
ceeds of disposition” — 54: “property” — 248(1); “province” — Interpretation Act 
35(1); “registered education savings plan” — 146.1(1), 248(1): “registered retirement 
income fund” — 146.3(1), 248(1): “registered retirement savings plan” — 146(1), 
248(1); “registered supplementary unemployment benefit plan” — 145(1), 248(1): 
“regulation” — 248(1); “related segregated fund trust” — 138.1(1)(a): “reportable pro- 
perty” — 128.1(10); “resident in Canada” — 94(3)(a)(viii), 250; “restricted farm 
loss” — 31(1.1), 248(1); “retirement compensation arrangement”, “retiring allowance”, 
“salary deferral arrangement’, “share”, “shareholder”, “specified future tax conse- 
quence”, “taxable Canadian property” — 248(1); “taxation year” — 249, 250.1 (a); 
“taxpayer” — 248(1); “testamentary trust” — 108(1), 248(1); “timber resource pro- 
perty” — 13(21), 248(1); “time of disposition” — 128.1(1)(b), 128.1(4)(b); “treaty- 
protected property” — 248(1): “trust”? — 104(1), 248(1), (3); “writing” — Interpreta- 
tion Act 35(1) 


deposits of such 


xcluded right or interest of the 
excluded right or interest” in this 
reference to paragraphs (c), (j) and 


nd was not, during the 120- 
particular time, resident in Canada 
roperty described in subparagraph 
Canadian property; and 


128.2 (1) Cross-border mergers — Where a corporation formed 
at a particular time by the amalgamation or merger of, or by a plan 
of arrangement or other corporate reorganization in respect of, 2 or 
more corporations (each of which is referred to in this section as a 
“predecessor’’) is at the particular time resident in Canada, a prede- 
cessor that was not immediately before the particular time resident 


S. 128.2(1) 


in Canada shall be deemed to have become resident in Canada's im- 
mediately before the particular time. 


(2) }dem — Where a corporation formed at a particular time by the 
amalgamation or merger of, or by a plan of arrangement or other 
corporate reorganization in respect of, 2 or more corporations is at 
the particular time not resident in Canada, a predecessor that was 
immediately before the particular time resident in Canada shall be 
deemed to have ceased to be resident in Canada immediately before 
the particular time. 


(3) Windings-up excluded — For greater certainty, subsections 
(1) and (2) do not apply to reorganizations occurring solely because 
of the acquisition of property of one corporation by another corpo- 
ration, pursuant to the purchase of the property by the other corpo- 
ration or because of the distribution of the property to the other cor- 
poration on the winding-up of the corporation. 


History [s. 128.2]: S. 128.2 enacted by 1994, c. 21, s. 62, applicable after 1992 
except that where a corporation elects in accordance with para. 111(4)(a) of 1994, c. 21 
(i.e., elects before the end of December 1994 for new subsec. 250(5.1) to apply in 
respect of a continuance before 1993), the section applies to the corporation from the 
time at which the corporation was first granted articles of continuation (or similar con- 
stitutional documents) in any jurisdiction. 


Definitions [s. 128.2]: 
sor” — 128.2(1); “property” — 248(1); 


“corporation” — 248(1), Interpretation Act 35(1), “predeces- 


“resident in Canada” — 250. 


128.3 Former resident — replaced shares — If, in a transac- 
tion to which section 51, subparagraphs 85.1(1)(a)() and (il) or sec- 
tion 86 or 87 apply, a person acquires a share (in this section re- 
ferred to as the “new share”) in exchange for another share (in this 
section referred to as the “old share”), ‘for the purposes of section 
119, subsections 126(2.21) to (2.23), 128.1(6) to (8), 180.1(1.4) and 
220(4.5) and (4.6), the person is deemed not to have disposed of the 
old share, and the new share is deemed to be the same share as the 
old share. 


Proposed ‘Amendment nee 128. 3 
Letter from Dept, of Lee, June 2, 2003: 
Dear [xxx] 


lam writing in. response to your letter dated April 25, 2003 to Mr. Lawrence 2 Pay of 
this Division asking that we. consider recommending an amendment to section | of 
the Income Tax Act (“Act”) so that this section applies for the purposes of subpara- 
graph 128. 1(4)(b)(iv). 


Under the taxpayer migration "gules in section 128.1 oe the Act, the posi-departue dis. 
position of a property can have important tax consequences for an emigrant individual. 
Section 128.3 of the Act allows for a deferral of these consequences in certain circum- 
stances, by deeming the \ f 
to new shares under section 51 of the Act, or subject to a share for share exchange, 
reorganization or amalgamation under any of sections 85.1, 86 or 87 of the Act. Section 
128.3 also deems the share received by an individual to be the same as the old share for 
the purposes of section 119, and subsections 126(2. 21) to (2.23). These provisions pro- 
vide tax credits for individuals who were subject to the departure rules. As well, the 
new share is deemed to be the same share. for the purposes of subsections 128.1(6) to 
(8), which : allow returning: former residents: to “unwind” transactions subject to the de- 
parture tax rules, or in ceftain cases carry back future losses to the year of departur 
By deeming the new share to be the same as the old share, the rule « ensures pes the 
individual does not lose access to” these relieving pr v isions. ; 


ees you have pointed out that section 128.3 does not apply for the purposes ‘of 
subparagraph 128.1(4)(b)(iv). Under subparagraph 128.1(4)(b)(iv) property owned by 
an individual is not subject to the deemed disposition rules on emigration from Canada 
if the individual, during the last 10 years, was not resident in Canada for more than 60 
months and owned the property when the individual first took up residence in Canada 
or inherited the property after that time. Since section 128.3 does not apply, an indivi- 
dual who immigrated to Canada owning shares, and received new shares after this time 
because of a share for share exchange, reorganization or merger, or because the shares 


were converted into new shares, would be deemed to dispose of these new shares upon 


emigration from Canada, even if the individual had resided here less than 60 months in 
the past 10 years. In your view this is an unfair result, and you request that we consider 
extending the policy of section 1. 3 to include individuals who find themselves i in Ge 
situation. J o : C co 


The policy intent of section 128. se is to allow continuity in 1 the migration rules’ treat- 
ment ofan individual where the individual's property has been replaced because ofa 
situation that is typically beyond the individual's control, such as a corporate merger or 
reorganization. It is important to note that although this section is relatively new, and 
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1s s, since both eae sind a6 Gotannon need to be 2 
time on the law as it exists at that time. Exceptionally, however, we do ‘TeCO! 


ange. In this case, we unc 
tion sophie to your client's 2002 taxation year and therefore we are willing to : 
indi idual’ s 2002, apd bsequent taxation 


"Director, Tax Lsgislanoe Division, Tax Policy Branch 


History: S. 128.3 added by 2001, c. 17, s. 125, applicable after October 1, 1996. 


Definitions [s. 128.3]: “old. share” — 128.3; 
248(1). 


j 


“new. share”, “person”, “share” — 


Private Corporations 


129. (1) Dividend refund to private corporation — Where 
return of a corporation’s income under this Part for a taxation yea 
is made within 3 years after the end of the year, the Minister 


(a) may, on mailing the notice of assessment for the year, refun 
without application therefor an amount (in this Act referred to a, 
its “dividend refund” for the year) equal to the lesser of 


(i) 3 of all taxable dividends paid by the corporation 0: 
shares of its capital stock in the year and at a time when : 
was a private corporation, and 


(ii) its refundable dividend tax on hand at the end of the yea 
and 


(b) shall, with all due dispatch, make the dividend refund afte 
mailing the notice of assessment if an application for it has bee 
made in writing by the corporation within the period withi 
which the Minister would be allowed under subsection 152(4) t 
assess tax payable under this Part by the corporation for the yee 
if that subsection were read without reference to paragrap. 
152(4)(a). | 


Related Provisions: 15.1(2)(b)— Amount paid on small business developme 
bond not a dividend for 129(1); 129(1.2) — Anti-avoidance; 129(2) — Application 
other liability; 131(5) — Mutual fund corporation deemed to be a private corporatio 
141.1 — Insurance corporation deemed not to be private corporation; 152(1)(a) —D 
termination of refund by Minister; 157(3) — Reduction in instalment obligations tor! 
flect dividend refund; 160.1 — Where excess refunded; 186(5) — Deemed private cc 
poration; 260(7)— Securities lending arrangement — amount deemed. paid as 
taxable dividend. See also and Definitions at end of s. 129. 


History: Para. ADR) amended by 1998, c. 19, s. 154, applicable after April 2. 
1989. Para. 129(1)(b) formerly read: / 


(b) shall, with all due dispatch, make such a refund after mailing the notice of 
assessment if application therefor has been made in writing by the corporation 
within the period determined under paragraph 152(4)(b) or (c), as the case may 
be, within which the Minister may reassess tax payable by the corporation for the | 
year. 
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Subpara. 129(1)(a)(i) amended by 1996, c. 21, subsec. 32(1), applicable to taxation 
years that end after June 1995 except that, in its application to such taxation years that 
began before July 1995, the subpara. shall be read as follows: 
(i) an amount in respect of taxable dividends paid by the corporation on shares of 
its capital stock in the year and.at a time when it was a private corporation equal 
to the total of 


(A) '/s of all such dividends paid before July 1995, and 
(B) '/s of all such dividends paid after June 1995, 
- Subpara. (a)(i) formerly read: 


(i) + of all taxable’ dividends paid by the corporation in’the year and at a time 
when it was a private corporation on shares of its capital stock, and 
All that portion of subsec. 129(1) preceding subpara. (a)(ii) amended by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 73(1), applicable to 1993 er seg. except that in its appli- 
cation to taxation years beginning before 1993 and ending after 1992, subpara. 
-129(1)(a)(i) shall be read as follows: 


(i) the total of 


(A) '/ of all taxable dividends paid by the corporation on shares of its capital 
stock in the year and ‘before 1993, where the corporation was a private corpo- 
ration at the end of the year, and 


(B) '/s of all taxable dividends paid by the corporation on shares of its capital 
stock in the year and at a time after 1992 when it was:a private corporation, 
and 


That portion formerly read: 


129. (1) Where a corporation was, at the end of any taxation year, a private cor- 
poration and a return of its income for the year has been made within 3 years 
from the end of the year, the Minister 


(a) may, on mailing the notice of assessment for the year, refund without 
application therefor an amount (in this Act referred to as its “dividend re- 
fund” for the year) equal to the lesser of 


(i) '4 of all taxable dividends paid by it in the year on shares of its capi- 

tal stock, and 
Selected Cases [subsec. 129(1)]: Bulk Transfer Systems Inc. vy. R., [2005] 2 
C.T.C. 87 (FCA) (Dividend refund has no connection with Part T tax calculation); 
Canwest Capital Inc. vy. Canada, [1996] 1 C.T.C. 2974 (TCC) (Normal application of 
provision not to be altered by subsection 129(1.2)): King George Hotels Ltd. v. R., 
[1981] C.T.C. 87 (FCA) (Refundable dividend tax not created when property manage- 
ment business generates active business income). 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations; IT- 
432R2: Benefits conferred on shareholders. 


(1.1) Dividends paid to bankrupt controlling corpora- 
tion — In determining the dividend refund for a taxation year end- 
ing after 1977 of a particular corporation, no amount may be in- 
cluded by virtue of subparagraph (1)(a)(i) in respect of a taxable 
dividend paid to a shareholder that 


(a) was a corporation that controlled (within the meaning as- 
signed by subsection 186(2)) the particular corporation at the 
time the dividend was paid; and 


(b) was a bankrupt (within the meaning assigned by subsection 
128(3)) at any time during that taxation year of the particular 
corporation. 


nterpretation Bulletins: IT-243R4: Dividend refund to private corporations. 


1.2) Dividends deemed not to be taxable dividends — 
Where a dividend is paid on a share of the capital.stock of a corpo- 
ation and the share (or another share for which the share was sub- 
tituted) was acquired by its holder in a transaction or as part of a 
eries of transactions one of the main purposes of which was to en- 
ble the corporation to obtain a dividend refund, the dividend shall, 
or the purpose of subsection (1), be deemed not to be a taxable 
lividend., 

elated Provisions: 87(2)(aa), (ii) — Amalgamations; 88(1)(e.5) — Winding-up; 
2 —— Capital gains dividend excluded; 248(10) — Series of transactions. See addi- 
onal Related Provisions at end of s. 129. 


iterpretation Bulletins: IT-243R4: Dividend refund to private corporations. 


2) Application to other liability — Instead of making a refund 
lat might otherwise be made under subsection (1), the Minister 
lay, where the corporation is liable or about to become liable to 
lake any payment under this Act, apply the amount that would oth- 
twise be refundable to that other liability and notify the corpora- 
on of that action. 


S. 129(3)(a)(i) 


Related Provisions: 222(1)“action” — Ten-year limitation period applies to 129(2). 
Selected Cases: MNR v. 159890 Canada Inc., [1997] 3 C.T.C. 284 (FCTD) (Jeop- 
ardy orders not to be sought where other means available to Minister to secure tax). 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations. 


(2.1) Interest on dividend refund — Where a dividend refund 
for a taxation year is paid to, or applied to a liability of, a corpora- 
tion, the Minister shall pay or apply interest on the refund at the 
prescribed rate for the period beginning on the day that is the later 
of 


(a) the day that is 120 days after the end of the year, and 


(b) the day that is 30 days after the day on which the corpora- 
tion’s return of income under this Part for the year was filed 
under section 150, unless the return was filed on or before the 
day on or before which it was required to be filed, 


and ending on the day on which the refund is paid or applied. 
Related Provisions: 161.1 — Offset of refund interest against arrears interest. 


History: Para. 129(2.1)(b) amended by 2003, c. 15, s. 111, applicable to taxation years 
that end after June 2003. The para. formerly read: 


(b) the day on which the corporation’s return of income under this Part for the 
year was filed under section 150, unless the return was filed on or before the day 
on or before which it was required to be filed, 


Subsec. 129(2.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 73(2), applicable 
to dividend refunds paid or applied with respect to taxation years beginning after 1991. 


Selected Cases [subsec. 129(2.1)]: Canwest Capital Inc. v. Canada, [1996] 1 
C.T.C. 2974 (TCC) (Dividend was not caught by anti-avoidance provision). 


Regulations: 4301(b) (prescribed rate of interest). 


(2.2) Excess interest on dividend refund — Where, at any 
particular time, interest has been paid to, or applied to a liability of, 
a corporation under subsection (2.1) in respect of a dividend refund 
and it is determined at a subsequent time that the dividend refund 
was less than that in respect of which interest was so paid or 
applied, 


(a) the amount by which the interest that was so paid or applied 
exceeds the interest, if any, computed in respect of the amount 
that is determined at the subsequent time to be the dividend re- 
fund shall be deemed to be an amount (in this subsection re- 
ferred to as the “amount payable”) that became payable under 
this Part by the corporation at the particular time; 


(b) the corporation shall pay to the Receiver General interest at 
the prescribed rate on the amount payable, computed from the 
particular time to the day of payment; and 


(c) the Minister may at any time assess the corporation in re- 

spect of the amount payable and, where the Minister makes such 

an assessment, the provisions of Divisions I and J apply, with 

such modifications as the circumstances require, in respéct of 

the assessment.as though it had been made under section. 152: 
Related Provisions: 20(1)(1l) — Deduction on repayment of interest: 161.1 — Off. 
set of refund interest against arrears interest; 221.1 — Application of interest where 
legislation retroactive; 248(11) — Interest compounded daily. 


History: Subsec. 129(2.2) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 73(2), 
applicable to dividend refunds paid or applied with respect to taxation years beginning 
after 1991. 


Regulations: 4301(a) (prescribed rate of interest). 


(3) Definition of “refundable dividend tax on hand” — In 
this section, “refundable dividend tax on hand” of a corporation at 
the end of a taxation year means the amount, if any, by which the 
total of 


(a) where the corporation was a Canadian-controlled private cor- 
poration throughout the year, the least of 


(i) the amount determined by the formula 
A-B 
where 


A is 2673% of the corporation’s aggregate investment in- 
come for the year, and 
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B. is the amount, if any, by which 


(I) the amount deducted under subsection 126(1) from 
the tax for the year otherwise payable by it under this 
Part 


exceeds 


(II) 9'4% of its foreign investment income for the 
year, 


(ii) 267/3% of the amount, if any, by which the corporation’s 
taxable income for the year exceeds the total of 


(A) the least of the amounts determined under paragraphs 
125(1)(a) to (c) in respect of the corporation for the year, 


(B) 2 of the total of amounts deducted under subsection 
126(1) from its tax for the year otherwise payable under 
this Part, and 


(C) 1% of the total of amounts deducted under subsection 
126(2) from its tax for the year otherwise payable under 
this Part, and 


Proposed Amendment — 1 29(3)(a)(ii)(C) 


Application: The July 18, 2005 draft legislation (Part 2— technical), s. 70 will 
amend cl. 129(3)(a)Gi)(C) to replace “'/s of with “3 times”, applicable to 2003 et 
seq. : 2 - _ 


Technical Notes: Section 129 allows a private corporation that pays a taxable 
dividend to obtain a partial refund of the income taxes it has paid on its investment 
income. For this purpose, paragraph 129(3)(a) adds to the refundable dividend tax on 
hand of a Canadian-controlled private corporation at the end of a taxation year the 
least of three amounts. : 


One of these amounts, which is described in subparagraph 129(3)(a)(ii), is 26 74% of | 
a corporation's taxable income, less income that either benefited from the section — 
125 small business deduction or supported a foreign tax credit (FTC). Income that 
supported an FTC is measured by multiplying both the corporation's non-business- 
and its business-income FTCs by factors that reflect assumed Canadian tax rates. 
Subparagraph 129(3)(a)(ii) is amended to adjust the factor for foreign business in- 
come. The factor for business-income FTCs will become 3. This implies an assumed - 
tax rate of 33.3%. : - 


(iii) the corporation’s tax for the year payable under this Part 
determined without reference to section 123.2, 


(b) the total of the taxes under Part IV payable by the corpora- 
tion for the year, and 


(c) where the corporation was a private corporation at the end of 
its preceding taxation year, the corporation’s refundable divi- 
dend tax on hand at the end of that preceding year 


exceeds 


(d) the corporation’s dividend refund for its preceding taxation 
year. 


Related Provisions: 129(3.1) —Grandfathering for property disposed of before 
November 13, 1981; 141.1 — Insurance corporation deemed not to be private corpora- 
tion: 257 — Formula cannot calculate to less than zero; 260(11)(c) — Amounts 
deemed paid where partnership of corporations enters into securities lending 
arrangement. 


History: Subsec. 129(3) substituted by 1996, c. 21, subsec. 32(2), applicable to taxa- 
tion years that end after June 1995 except that, in their application to such taxation 
years that began before July 1995, in computing the amount determined under each of 
subparas. 129(3)(a)(i) and (ii) there shall be deducted an amount equal to that propor- 
tion of '/; of the amount otherwise determined under the subpara. that the number of 
days in the year that are before July 1995 is of the number of days in the year. Subsec. 
129(3) formerly read: 


(3) In this section, “refundable dividend tax on hand” of a corporation at the end 
of any particular taxation year means the amount, if any, by which the total of 


(a) the total of all amounts each of which is an amount in respect of a taxa- 
tion year commencing after it last became a private corporation and ending 
not later than the end of the particular taxation year and, where the taxation 
year commences after November 12, 1981, throughout which the corpora- 
tion was a Canadian-controlled private corporation, equal to, in respect of 
taxation years ending before 1978, the least of, in respect of taxation years 
ending after 1977 and commencing before 1987, */; of the least of, in respect 
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of taxation years commencing after 1986 and before 1988, the least of, and 
in respect of taxation years commencing after 1987, 4/s of the least of 


(i) 25% of the total of all amounts each of which is 


(A) in respect of a taxation year ending before November 13, 1981, 
the amount, if any, by which the total of its Canadian investment 
income for the year and its foreign investment income for the year 
exceeds the amount deductible under paragraph 111(1)(b) from the 
corporation’s income for the year, or 


(B) in respect of a taxation year ending after November 12, 1981, 
the amount, if any, by which the total of the amounts that would, if 
subsection (4) were read without reference to C in the definition 
“Canadian investment income” in that subsection, be its Canadian 
investment income for the year and its foreign investment income 
for the year, exceeds the total of 


| 


{ 


(1) the amount, if any, deducted under paragraph 111(1)(b) from 


the corporation’s income for the year, and 


(II) the total of all amounts each of which is the amount of the 


corporation’s loss for the year from a source that is property, 


(ii) the amount, if any, by which the total of 


} 


(A) 25% of the corporation’s Canadian investment income for the _ 


year, and 


(B) the amount, if any, by which 30% of the corporation’s foreign | 


investment income for the year exceeds the total of amounts de- 


ducted under subsection 126(1) from the tax for the year otherwise | 


payable by it under this Part, 


exceeds 25% of the amount, if any, deducted under paragraph 111(1)(b) 
from the corporation’s income for the year, 


(iii) 25% of the amount, if any, by which the corporation’s taxable in- 


come for the year exceeds the total of 


(A) the least of the amounts determined under paragraphs 125(1)(a) 
to (c) in respect of the corporation for the year, 


(B) % of the total of amounts deducted under subsection 126(1) 
from its tax for the year otherwise payable under this Part, and . 


(C) a of the total of amounts deducted under subsection 126(2) 
from its tax for the year otherwise payable under this Part, and 
(iv) 5/s of the amount of the corporation’s tax for the year payable under 
this Part determined without reference to section 123.2, 
(b) the total of the taxes under Part IV payable by the corporation for the 
particular taxation year and any previous taxation years ending after it last 
became a private corporation, and 


(b.1) the amount, if any, of the corporation’s addition at December 31, 1986 
of refundable dividend tax on hand 


exceeds the total of 


(c) the total of the corporation’s dividend refunds for taxation years ending 
after it last became a private corporation and before the particular taxation 
year, 

(d) the amount, if any, of the corporation’s reduction at December 31, 1977 
of refundable dividend tax on hand, and 


(e) the amount, if any, of the corporation’s reduction at December 31, 1987 
of refundable dividend tax on hand. 


That portion of subsec. 129(3) preceding para. (a) amended by 1994, c. 7, Sch. VI 
(1993, c. 24), subsec. 73(3), applicable to 1993 et seg. That portion formerly read: 
| 


(3) In this section, “refundable dividend tax on hand” of a private corporation at 
the end of any particular taxation year means the amount, if any, by which the 
total of j | 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations; yj 
269R4: Part IV tax on taxable dividends received by a private corporation or a subje 
corporation. 


Forms: 1713: Addition at December 31, 1986 of RDTOH. 


(3.1) Application [for taxation years that end befor 
2003] — Where, in a taxation year that begins after November 1. 
1981, a corporation that last became a private corporation on ¢ 
before that date and that was throughout the year a private corpor: 
tion, other than a Canadian-controlled private corporation, has 1 
cluded in its income for the year an amount in respect of proper’ 
that the corporation 


(a) disposed of before November 13, 1981, 


(b) was obligated to dispose of under the terms of an agreeme. 
in writing entered into before November 13, 1981, or 


978 


{ 


paragraph 3(a)*° shall apply as if the corporation were a Canadian- 
controlled private corporation throughout the year, except that the 
total of the amounts determined under that paragraph in respect of 
the corporation for the year shall not exceed the amount that would 
_be so determined if the only income of the corporation for the year 
were the amount included in respect of the disposition of such 
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(c) is deemed by subsection 44(2) to have disposed of at any 
time after November 12, 1981 because of an event referred to in 
paragraph (b), (c) or (d) of the definition “proceeds of disposi- 
tion” in section 54 in respect of the disposition that occurred 


before November 13, 1981, 


property. 


History: Subsec. 129(3.1) added by 2001, c. 17, s. 126, a 


that end after June 1995 and before 2003. 


History [former subsec. 129(3.1)]: Former subsec. 129 
21, subsec. 32(2), 


formerly read: 


} 


(3.1) Definition of “reduction at December 31, 1977 of refundable dividend 
tax on hand” — In subsection (3), “reduction at December 31, 1977 of refund- 
able dividend tax on hand” of a corporation means the amount that is '/; of the 
amount, if any, by which the total of 


(a) the amount, if any, of the corporation’s refundable dividend tax on hand 
at the end of its 1977 taxation year, and 


(b) the amount, if any, of the tax under Part IV payable by the corporation 
for its 1978 taxation year in respect of taxable dividends received by it in 
that year and before 1978, 


exceeds the total of 
(c) the corporation’s dividend refund, if any, for its 1977 taxation year, and 


(d) ' of the taxable dividends, if any, paid by the corporation in its 1978 
taxation year and before 1978. 


3.2) [Repealed] 


distory: Subsec. 129(3.2) restored as 1293.1) by 2001, c. 17, s, 
26(3.1)). 


tubsec. 129(3.2) repealed by 1996, c. 21, subsec. 32 
aat end after June 1995.Subsec. (3.1) formerly read: 


(3.2) Application — Where, in a taxation year commencing after November 12, 
1981, a corporation that last became a private corporation on or before that date 
and that was throughout the year a private corporation, other than a Canadian- 
controlled private corporation, has included in its income for the year an amount 
in respect of property that the corporation 


(a) disposed of before November 13, 1981, 


(b) was obligated to dispose of under the terms of an agreement in writing 
entered into before November 13, 1981, or 


(c) is deemed by subsection 44(2) to have disposed of at any time after No- 
vember 12, 1981 by virtue of an event referred to in paragraph (b), (c) or (d) 
of the definition “proceeds of disposition” in section 54 in respect of the 
disposition that occurred before November 13, 1981, 


paragraph (3)(a) shall apply as if the corporation were a Canadian-controlled pri- 
vate corporation throughout the year, except that the total of the amounts deter- 
mined under that paragraph in respect of the year shall not exceed the amount 
that would be so determined if the only income of the corporation for the year 
were the amount included in respect of the disposition of such property. 


3) [Repealed] 


Story: Subsec. 129(3.3) repealed by 1996, c. 21, subsec. 32(2), applicable to taxa- 
'‘n years that end after June 1995.Subsec. (3.3) formerly read: 


(3.3) Definition of “addition at December 31, 1986 of refundable dividend 

tax on hand” — In subsection (3), “addition at December 31, 1986 of refund- 
) able dividend tax on hand” of a corporation means the amount that is '/2 of the 
» amount, if any, by which 


(a) the amount, if any, of the corporation’s refundable dividend tax on hand 
at the end of its last taxation year commencing before 1987, determined 
without reference to paragraph (3)(b.1), 
) €xceeds the total of 
(b) the amount, if any, of the tax payable under Part IV by the corporation 
for its last taxation year commencing before 1987 in respect of taxable divi- 
dends received by it in that year and after 1986, 


(c) '/s of the taxable dividends, if any, paid by the corporation before 1987 in 
its last taxation year commencing before 1987, and 


era RFI! irisni eis AY (| 
ic. Should read (3)(a) — ed. 


pplicable to taxation years 


(3.1) repealed by 1996, c. 
applicable to taxation years that end after June 1995. Subsec. (3.1) 


126 (see under 


(2), applicable to taxation years 
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(d) any amount added under paragraph 88(1)(e.5) in computing the corpora- 
tion’s refundable dividend tax on hand at the end of its last taxation year 
commencing before 1987 in respect of the refundable dividend tax on hand 
of a subsidiary (within the meaning assigned by subsection 88(1)) for its 
1987 or 1988 taxation year. 


(3.4) [Repealed] 


History: Subsec. 129(3.4) repealed by 1996, c. 21, subsec. 32(2), applicable to taxa- 

tion years that end after June 1995.Subsec. (3.4) formerly read: 
(3.4) Reduction under para. (3.3)(a) — Where a corporation has received a 
taxable dividend after February 25, 1986 and before 1987 as part of a transaction 
effected after February 25, 1986 or series of transactions each of which was ef- 
fected after that day and it may be reasonably considered that one of the main 
purposes thereof was to increase the Corporation’s refundable dividend tax on 
hand at the end of a taxation year by virtue of the application of subsection (3.3), 
the amount otherwise determined under paragraph (3.3)(a) in respect of the cor- 
poration shall be reduced by the tax payable under Part IV by the corporation in 
respect of the dividend. 


(3.5) [Repealed] 


History: Subsec. 129(3.5) repealed by 1996, c. 21, subsec. 32(2), applicable to taxa- 
tion years that end after June 1995.Subsec. (3.5) formerly read: 


(3.5) Definition of “reduction at December 31, 1987 of refundable dividend 
tax on hand” — In subsection (3), “reduction at December 31, 1987 of refund- 
able dividend tax on hand” of a corporation means the amount that is '/s of the 
amount, if any, by which 


(a) the amount, if any, of the corporation’s refundable dividend tax on hand 
at the end of its last taxation year commencing before 1988, determined 
without reference to paragraph (3)(e), 


exceeds the total of 
(b) the amount, if any, of the tax payable under Part IV by the corporation 


for its last taxation year commencing before 1988 in respect of taxable divi- 
dends received by it in that year and after 1987, 


(c) ' of the taxable dividends, if any, paid by the corporation before 1988 in 
its last taxation year commencing before 1988, 


(d) any amount added, under paragraph 88(1)(e.5) in computing the corpora- 
tion’s refundable dividend tax on hand at the end of its last taxation year 
beginning before 1988, in respect of the refundable dividend tax on hand of 
a subsidiary (within the meaning assigned by subsection 88(1)) for a taxation 
year ending after 1987, and 
(€) an amount equal to that proportion of '/s of the least of the amounts deter- 
mined under subparagraphs (3)(a)(i) to (iv) in respect of its last taxation year 
commencing before 1988 that the number of days in the year that are after 
1987 is of the number of days in the year. 
Para. 129(3.5)(d) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 108, applicable to 
1988 et seq. Para. (d) formerly read: 


(d) any amount added under paragraph 88(1)(e.5) in computing the corporation’s 
refundable dividend tax on hand at the end of its last taxation year commencing 
before 1988 in respect of the refundable dividend tax on hand of a subsidiary 
(within the meaning assigned by subsection 88(1)) for a taxation year commenc- 
ing after 1987, and 


(4) Definitions — The definitions in this subsection apply in this 


section. 


History: The opening words of subsec. 129(4) amended by 1996, c. 21, subsec. 32(2), 
applicable to tax years that end after June 1995. They formerly read: 


(4) In subsection (3), 
“aggregate investment income” of a corporation for a taxation 


year means the amount, if any, by which the total of all amounts, 
each of which is 


(a) the amount, if any, by which 


(i) the eligible portion of the corporation’s taxable capital 
gains for the year 


exceeds the total of 


(ii) the eligible portion of its allowable capital losses for the 
year, and 


(iil) the amount, if any, deducted under paragraph 111(1)(b) 
in computing its taxable income for the year, or 


(b) the corporation’s income for the year from a source that is a 
property, other than 


(i) exempt income, 
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(ii) an amount included under subsection 12(10.2) in comput- 
ing the corporation’s income for the year, 


(iii) the portion of any dividend that was deductible in com- 
puting the corporation’s taxable income for the year, and 


(iv) income that, but for paragraph 108(5)(a), would not be 
income from a property, 


exceeds the total of all amounts, each of which is the corpora- 
tion’s loss for the year from a source that is a property; 


Related Provisions: 123.3——Refundable tax on CCPC’s investment income; 
129(3)(a)(i)A — Refund of 267/3% of aggregate investment income; 129(4)“income” or 
“loss” — Specified investment business income and income relating to an active busi- 
ness; 131(11)(b)— Application of definition to labour-sponsored venture capital 
corporation. 


History: The definition “aggregate investment income” added to subsec. 129(4) by 
1996, c. 21, subsec. 32(2), applicable to tax years that end after June 1995, 


Interpretation Bulletins: IT-484R2: Business investment losses. 


“Canadian investment income’? — [Repealed] 


History: The definition “Canadian investment income” in subsec. 129(4) repealed by 
1996, c. 21, subsec. 32(2), applicable to taxation years that end after June 1995. It 
formerly’ read: 
“Canadian investment income” of a corporation for a taxation year means the 
amount determined by the formula 


(A+B)—C 
where 


A is the amount determined by the formula 


(K—L)—-(M—N) 
where 


K is the total of such of the corporation’s taxable capital gains for the year 
from dispositions of property as may reasonably be considered to be in- 
come from sources in Canada, 


Lis the total of all amounts each of which is the portion of a taxable capi- 
tal gain referred to in the description of K in this definition from the 
disposition by it of a property, other than a designated property, that 
may reasonably be regarded as having accrued while the property, or a 
property for which it was substituted, was property of a corporation 
other than a Canadian-controlled private corporation, an investment cor- 
poration, a mortgage investment corporation or a mutual fund 
corporation, 


M_ is the total of such of the corporation’s allowable capital losses for the 
year from dispositions of property as may reasonably be considered to 
be losses from sources in Canada, and 


N__ is the total of all amounts each of which is the portion of an allowable 
capital loss referred to in the description of M in this definition from the 
disposition by it of a property, other than a designated property, that 
may reasonably be regarded as having accrued while the property, or a 
property for which it was substituted, was property of a corporation 
other than a Canadian-controlled private corporation, an investment cor- 
poration, a mortgage investment corporation or a mutual fund 
corporation, 


Bis the total of all amounts each of which is the corporation’s income for the 
year from a source in Canada that is property (other than exempt income, an 
amount included under subsection 12(10.2) in the corporation’s income for 
the year; any dividend the amount of which was deductible in computing its 
taxable income for the year or income that, but for paragraph 108(5)(a), 
would not be income from a property), determined after deducting all out- 
lays and expenses deductible in computing the corporation’s income for the 
year to the extent that they can reasonably be regarded as having been made 
or incurred for the purpose of earning income from that property[, and] 


Cis the total of all amounts each of which is the corporation’s loss for the year 
from a source in Canada that is a property; 


The description of B in “Canadian investment income” in subsec. 129(4) amended by 
1994, c. 7, Sch. VII (1993, c. 24), subsec. 73(4), applicable to 1991 et seq. That 
description formerly read: 

B is the total of all amounts'each of which is the corporation’s income for the 
year from a source in Canada that is property (other than exempt income, 
any dividend the amount of which was deductible in computing its taxable 
income for the year or income that, but for paragraph 108(5)(a), would not 
be income from a property), determined after deducting all outlays and ex- 
penses deductible in computing the corporation’s income for the year to the 
extent that they may reasonably be regarded as having been made or in- 
curred for the purpose of earning income from that property, and 
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“eligible portion” of a corporation’s taxable capital gains or allow- 
able capital losses for a taxation year is the total of all amounts each 
of which is the portion of a taxable capital gain or an allowable 
capital loss, as the case may be, of the corporation for the year from 
a disposition of a property that, except where the property was a 
designated property (within the meaning assigned by subsection 
89(1)), cannot reasonably be regarded as having accrued while the 
property, or a property for which it was substituted, was property of 
a corporation other than a Canadian-controlled private corporation, 
an investment corporation, a mortgage investment corporation or a 
mutual fund corporation; 
Related Provisions: 248(5) — Substituted property. 

History: The definition “eligible portion” added to subsec. 129(4) by 1996, c. 21, sub- 
sec. 32(2), applicable to taxation years that end after June 1995, 


‘ 


“foreign investment income” of a corporation for a taxation year 
is the amount that would be its aggregate investment income for the 
year if j 


(a) every amount of its income, loss, capital gain or capital loss 
for the year that can reasonably be regarded as being from a 
source in Canada were nil, 


(b) no amount were deducted under paragraph 111(1)(b) in com- 
puting its taxable income for the year, and 


(c) this Act were read without reference to paragraph (a) of the 
definition “income” or “loss” in this subsection; 


History: The definition “foreign investment income” in subsec. 129(4) amended by 
1996, c. 21, subsec. 32(2), applicable to taxation years that end after June 1995. I 
formerly read: 


“foreign investment income” of a corporation for a taxation year means the 
amount that would be determined under the definition “Canadian investment in- 
come” in this subsection in respect of the corporation for the year if the refer- 
ences in that definition to “in Canada” were read as references to “outside Can- 
ada” and this Act were read without reference to subsection (4.1). 


“income” or “loss” of a corporation for a taxation year from i 
source that is a property 


(a) includes the income or loss from a specified investment busi 
ness carried on by it in Canada other than income or loss from : 
source outside Canada, but 


(b) does not include the income or loss from any property 


(i) that is incident to or pertains to an active business carrie’ 
on by it, or 


(ii) that is used or held principally for the purpose of gainin 
or producing income from an active business carried on byt 


Related Provisions: 129(4)‘foreign investment income’(c) — Para. (a) ignored fc 
purposes of determining foreign investment income. 


History: The definition “income” or “loss” added to subsec. 129(4) by 1996, c. 2 
subsec. 32(2), applicable to taxation years that end after June 1995. 


Interpretation Bulletins: IT-73R6: The small business deduction. 


Selected Cases [subsec. 129(4)]: Actra Fraternal Benefit Society v. R., [1997] | 
C.T.C. 61 (FCA); rev’g [1995] 2 C.T.C. 2671 (TCC) (Allocation of assets to particul) 
fund was rebuttable presumption only); Irving Garber Sales Canada Ltd. v. MN. 
[1992] 2 C.T.C. 261 (FCTD) (Term deposit interest was active business income to © 
tent of business requirements, balance was investment income); Echo Bay Mines Ltd. | 
Canada, [1992] 2 C.T.C. 182. (FCTD) (Gains from settlement of forward sales co 
tracts for silver were “resource profits”); Canadian Marconi Co. v. R., [1986] 2 C.T.!' 
465 (SCC) (Short-term investment earnings income from active business; “Canadii 
manufacturing and processing profits” not restricted to income from manufacturing — 
processing); Ensite Ltd. v. R., [1986] 2 C.T.C. 459 (SCC) (Deposits as security fi) 
foreign currency loans in financing manufacturing plant were “property used or held 
the carrying out of its business”; interest earned not foreign investment income); Bui 
vy. MNR, [1985] 2.C.T.C. 42 (FCTD) (Income from apartment building “from source 
Canada that is property” qualifies as “Canadian investment income”); Morba’ 
Developments Ltd. v. MNR, [1983] C.T.C. 338 (FCA) (Compensation payment fre. 
expropriation income was from active business); R. v. Brown Boveri Howden In 
[1983] C.T.C. 301 (FCA) (Interest on short-term notes originating from property US- 
by corporation in the course of its business not “Canadian investment income”); R. | 
Marsh & McLennan, [1983] C.T.C. 231 (FCA) (Income from investments used in ci 
rying on of business excluded from “Canadian investment income” when investmel 
and main business interdependent); Riviera Hotel Co. Ltd. v. R., [1982] GTC. 
(FCTD) (Income from hotel business not “Canadian investment income’); Suprei 
Theatres y. R., (1981] C.T.C. 190 (FCTD) (Rental income part of active business) 


(4.1) [Repealed] 
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History: Subsec. 129(4.1) repealed by 1996, c. 21, subsec. 32(2), applicable to taxa- 
tion years that end after June 1995.Subsec. (4.1) formerly read: 


(4.1) Interpretation of “income” or “loss” — For the purposes of the definition 
“Canadian investment income” in subsection (4) and subsection (6), “income” or 
“loss” of a corporation for a year from a source in Canada that is a property 
includes the income or loss from a specified investment business carried on by it 
in Canada other than income or loss from'a source outside Canada but does not 
include income or loss 


(a) from any other business: 

(b) from any property that is incident to or pertains to an active business 
carried on by it; or 

(c) from any property used or held principally for the purpose of gaining or 
producing income from. an active business carried on by it. 


Selected Cases [subsec. 129(4.1)]: Shamita Inc. v. R., [1998] 2 C.T.C. 2974 
(TCC) (Income from a property includes more than Just income from a specified in- 
vestment business). 


(4.2) [Repealed] 
History: Subsec. 129(4.2) repealed by 1996, c. 21, subsec. 32(2), applicable to taxa- 
tion years that end after June 1995.Subsec. (4.2) formerly read: 
(4.2) Idem — For the purposes of the definition “foreign investment income” in 
subsection (4), “income” or “loss” of a corporation for a year from a source 
outside Canada that is a property does not include the income or loss from any 
property 
(a) that is incident to or pertains to an active business carried on by it: or 
(b) that is used or held principally for the purpose of gaining or producing 
income from an active business carried on by it. 


4.3) [Repealed] 
listory: Subsec. 129(4.3) repealed by 1996, c. 21, subsec. 32(2), applicable to taxa- 
‘on years that end after June 1995.Subsec. (4.3) formerly read: 


(4.3) Definition of “designated property” — In this section, “designated pro- 
perty” has the meaning assigned by subsection 89(1). 


5) [Repealed] 
listory: Subsec. 129(5) repealed by 1996, c. 21, subsec. 32(2), applicable to taxation 
2ars that end after June 1995. Subsec. (5) formerly read: 


(5) Reduction of refundable dividend tax on hand — Notwithstanding any 
other provision of this section, the least of the amounts determined under subpar- 
agraphs (3)(a)(i) to (iv) in respect of the 1972 or 1973 taxation year of a corpora- 
tion is, 
(a) in respect of its 1972 taxation year, 93% of the least of the amounts so 
determined; and 
(b) in respect of its 1973 taxation year, the total of 
(1) 93% of that proportion of the least of the amounts so determined that 
the number of days in that portion of the year that is before 1973 is of 
the number of days in the whole year, and 


(ii) 100% of that proportion of the least of the amounts so determined 
that the number of days in that portion of the year that is after 1972 is of 
the number of days in the whole year. 


) Investment income from associated corporation 
emed to be active business income — Where any particu- 
“amount paid or payable to a corporation (in this subsection re- 
Ted to as the “recipient corporation”) by another corporation (in 
S subsection referred to as the “associated corporation”) with 
lich the recipient corporation was associated in any particular tax- 
on year commencing after 1972, would otherwise be included in 
Mputing the income of the recipient corporation for the particular 
uw from a source in Canada that is a property, the following rules 
ly: 
(a) for the purposes of subsection (4), in computing the recipient 
Corporation’s income for the year from a source in Canada that 
is a property, 
(i) there shall not be included any portion (in this subsection 
Teferred to as the “deductible portion”) of the particular 
amount that was or may be deductible in computing the in- 
come of the associated corporation for any taxation year 
from an active business carried on by it in Canada, and 


(ii) no deduction shall be made in respect of any outlay or 
expense, to the extent that that outlay or expense may reason- 
ably be regarded as having been made or incurred by the re- 
cipient corporation for the purpose of gaining or producing 
the deductible portion; and 
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S. 130(2)(b) 


(b) for the purposes of this subsection and section 125, 


(i) the deductible portion shall be deemed to be income of the 
recipient corporation for the particular year from an active 
business carried on by it in Canada, and 


(ii) any outlay or expense, to the extent described in subpara- 
graph (a)(ii), shall be deemed to have been made or incurred 
by the recipient corporation for the purpose of gaining or 
producing that income. | 


Related Provisions: 125(3) — Allocation of active business income among associ- 
ated corporations; 256(1) — Associated corporations. 


Selected Cases [subsec. 129(6)]: Norco Development Ltd. v. R?, (T98S]-'CLe SC, 
130 (FCTD) (Interest payments from partnership of corporations active business in- 
come when corporations associated), 


Interpretation Bulletins: IT-73R6: The small business deduction; IT-243R4: Divi- 
dend refund to private corporations. 


(7) Meaning of “taxable dividend” — For the purposes of this 
section, “taxable dividend” does not include a capital gains divi- 
dend within the meaning assigned by subsection 131(1). 


Related Provisions: 129(1.2) — Dividends deemed ‘not ‘to be taxable dividends: 
157(3) — Private, mutual fund and non-resident owned investment corporations. 


(8) Application of section 125 — Expressions used in this sec- 
tion and not otherwise defined for the purposes of this section have 
the same meanings’as in section 125. 


Selected Cases [s. 129]: Groupe Commerce, Cie D’assurances y. R., [1999] 4 
C.T.C. 54 (FCA); aff’g [1996] 3 C.T.C. 2066 (TCC) (No refundable dividend tax avail- 
able to insurance companies); L’Heureux y. Canada, [1995] 1 C.T.C. 2850 (TCC) (Cir- 
cular calculations of tax proper in certain “butterfly” transactions). 


Definitions [s. 129]: “active business” — 125(7), 129(8), 248(1); “aggregate invest- 
ment income” — 129(4): “allowable capital loss” — 38(b), 248(1); “amount”, “assess- 
ment” — 248(1); ‘associated corporation” — 256(1); “business” — 248(1); “Can- 
ada” — 255; “Canadian-controlled private corporation” — 125(7), 248(1); “carrying 
on business’ — 253: “corporation” — 248(1), Interpretation Act 35(1); “designated 
property” — 89(1), 129(4.3); “dividend” — 248(1); “dividend refund’? — 129(1); “eli- 
gible portion” — 129(4): “exempt income” — 248(1): “income” — from property 
129(4.1), (4.2); “income of the corporation for the year from an active business” — 
125(7), 129(6), 129(8); “investment corporation” — 130(3), 248(1); “investment tax 
credit” — 127(9), 248(1); “loss” — from property 129(4.1), (4:2); “Minister? — 
248(1); “prescribed rate” — Reg. 4301; “private corporation” — 89(1), 131(5), 186(5), 
248(1); “property” — 129(4.1), (4.2), 248(1); “refundable dividend tax on hand” — 
129(3); “series of transactions” — 248(10): “share” — 248(1); “specified investment 
business” — 125(7), 248(1); — “substituted property” — 248(5); “tax payable” — 
248(2); “taxable capital gain” — 38(a), 248(1); “taxable dividend” — 89(1), 129(1.2), 
129(7), 248(1); “taxable income” — 2(2), 248(1); “taxation year” — 249. “writing”? — 
Interpretation Act 35(1). 


Investment Corporations 


130. (1) Deduction from tax — A corporation that was, through- 
out a taxation year, an investment corporation may deduct from the 
tax otherwise payable by it under this Part for the year an amount 
equal to 20% of the amount, if any, by which its taxable income for 
the year exceeds its taxed capital gains for the year. 

Related Provisions: 131(10) — Investment corporation can elect not to be restricted 


financial institution; 142.2(1)“financial institution”(c)(i) — Investment corporation not 
subject to mark-to-market rules. 


Interpretation Bulletins: IT-98R2: Investment corporations (archived). 


(2) Application of subsecs. 131(1) to (3.2) and (6) — Where 
a corporation was an investment corporation throughout a taxation 
year (other than a corporation that was a mutual fund corporation 
throughout the year), subsections 131(1) to (3.2) and (6) apply in 
respect of the corporation for the year 


(a) as if the corporation had been a mutual fund corporation 
throughout that and all previous taxation years ending after 1971 
throughout which it was an investment corporation; and 


(b) as if its capital gains redemptions for that and all previous 
taxation years ending after 1971, throughout which it would, but 
for the assumption made by paragraph (a), not have been a mu- 
tual fund corporation, were nil. 
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History: The opening words of subsec. 130(2) amended by 1998, c. 19, subsec. 
155(1), applicable to 1993 et seg. The opening words formerly read: 


(2) Application of subsecs. 131(1) to (3.2) — Where a corporation was 
throughout a taxation year an investment corporation (other than a mutual fund 
corporation), subsections 131(1) to (3.2) apply in respect of the corporation for 
the year 


That portion of subsec. 130(2) preceding para. (a) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), s. 74, applicable to capital gains refunds paid or applied with respect to 
taxation years beginning after 1991. That portion formerly read: 


(2) Application of ss. 131(1) to (3) — Where a corporation was, throughout a 
taxation year, an investment corporation other than a mutual fund corporation, 
subsections 131(1) to (3) are applicable in respect of the corporation for the year 


Interpretation Bulletins: IT-98R2: Investment corporations (archived). 


Forms: T2 SCH 18: Federal and provincial or territorial capital gains refund; TS: 
Statement of investment income; TS Summ: Return of investment income. 


(3) Meaning of expressions “investment corporation” and 
“taxed capital gains” — For the purposes of this section, 
(a) a corporation is an “investment corporation” throughout any 
taxation year in respect of which the expression is being applied 
if it complied with the following conditions: 
(i) it was throughout the year a Canadian corporation that 
was a public corporation, 
(ii) at least 80% of its property throughout the year consisted 
of shares, bonds, marketable securities or cash, 
(iii) not less than 95% of its income (determined without ref- 
erence to subsection 49(2)) for the year was derived from, or 
from dispositions of, investments described in subparagraph 
(i), 
(iv) not less than 85% of its gross revenue for the year was 
from sources in Canada, 
(v) not more than 25% of its gross revenue for the year was 
from interest, 
(vi) at no time in the year did more than 10% of its property 
consist of shares, bonds or securities of any one corporation 
or debtor other than Her Majesty in right of Canada or of a 
province or a Canadian municipality, 
(vii) no person would have been a specified shareholder of 
the corporation in the year if 
(A) the portion of the definition “specified shareholder” 
in subsection 248(1) before paragraph (a) were read as 
follows: 
“ “specified shareholder” of a corporation in a taxa- 
tion year means a taxpayer who owns, directly or in- 
directly, at any time in the year, more than 25% of 
the issued shares of any class of the capital stock of 
the corporation and, for the purposes of this 
definition,” 
(B) paragraph (a) of that definition were read as follows: 
“(a) a taxpayer is deemed to own each share of the 
capital stock of a corporation owned at that time by a 
person related to the taxpayer,” 
(C) that definition were read without reference to para- 
graph (d) of that definition, 
andi 
(D) paragraph 251(2)(a) were read as follows: 
“(a) an individual and 
(i) the individual’s child (as defined in subsection 
70(10)) who is under 19 years of age, or 
(ii) the individual’s spouse or common-law 
partner,” 
(viii) an amount not less than 85% of the total of 
(A) 7/3 of the amount, if any, by which its taxable income 
for the year exceeds its taxed capital gains for the year, 
and 
(B) the amount, if any, by which all taxable dividends re- 


ceived by it in the year to the extent of the amount thereof 
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deductible under section 112 or 113 from its income for 
the year exceeds the amount that the corporation’s non- 
capital loss for the year would be if the amount deter-, 
mined in respect of the corporation for the year under par: 
agraph 3(b) was nil, | 
(less any dividends or interest received by it in the form o! 
shares, bonds or other securities that had not been sold before 
the end of the year) was distributed, otherwise than by way 
of capital gains dividends, to its shareholders before the enc 


of the year; and j 


(b) the amount of the “taxed capital gains” of a taxpayer for ‘ 
taxation year is the amount, if any, by which 


(i) its taxable capital gains for the year from dispositions 0. 
property 


exceeds 


(ii) the total of its allowable capital losses for the year fron 
dispositions of property and the amount, if any, deducte: 
under paragraph 111(1)(b) for the purpose of computing it 
taxable income for the year. | 


Related Provisions: 4(1)— Income or loss from a source; 112 — Deduction « 
dividends received; 113 — Deduction for dividends from foreign affiliate; 130(2)-. 
Application of mutual fund corporation rules; 130(4) — Wholly owned subsidiarie’ 
132(5) — Taxed capital gains definition applies to mutual fund trusts; 184(2) —Te 
on excess dividend paid by corporation; 248(1)“investment corporation” — Definitic 
applies to entire Act. 

History: Cl. 130(3)(a)(vii)(D) amended by 2000, c. 12, Sch. 2, s. 1, to replac 
“spouse” with “spouse or common-law partner”, applicable to 2001 et seq., in for 
July 31, 2000. See also the transitional rules reproduced in the History to 248(1)"con 
mon-law partner”. 

S.C. 1999, c. 22, s. 92 amended the amendment made to subpara. 130(3)(a)(vii) by S. 
1998. c. 19 (Bill C-28) and amended the application so that it is applicable to corpor. 
tions for taxation years that begin after June 20, 1996 except that, by subsec. 155(4) 

S.C. 1998, c. 19 (as amended by 1999, c. 22), where 


(a) a corporation was an investment corporation on June 20, 1996, 
(b) a particular person is a specified shareholder of the corporation in the year, a) 
(c) the particular person 

(i) was a specified shareholder of the corporation on June 20, 1996, or 

(ii) both 


(A) was a specified shareholder of the corporation at any time after Ju. 
20, 1996 and before August 14, 1998, and 


(B) would have been a specified shareholder of the corporation on Ju 
20, 1996 if subpara 130(3)(a)(vil), as amended, were read without ref 
ence to clauses (B) and (D), 


subpara. 130(3)(a)(vii), as amended, does not apply to the corporation, with respect | 
the particular person and persons related to the particular person, except as provided 
subsections 155(5) to (11) of the said c. 19, which were also amended by 1999, c. 

(see below). These amendments by 1999, c. 22 are deemed to have come into force, 
June 18, 1998. The amendment made by S.C. 1998, c. 19 read: 


(vii) no person would be a specified shareholder of the corporation in the year if 
in the definition “specified shareholder” in subsection 248(1), 


(A) the portion of that definition before paragraph (a) were read as follows | 


“specified shareholder” of a corporation in a taxation year means a 
taxpayer who owns, directly or indirectly, at any time in the year, 
more than 25% of the issued shares of any class of the capital stock of 
the corporation and, for the purpose of this definition, 


and 


(B) the reference in paragraph (d) of that definition to “not less than 10%, 
were read as a reference to “more than 25%”, and 


Subsecs. 155(5) to (11) of S.C. 1998, c. 19, (as amended by 1999, c. 22, s. 92, deer 
to have come into force on June 18, 1998) provide: 4 


(5) [The amendment to subpara. 130(3)(a)(vii)] applies to a corporation that wé ) 
an investment corporation on June 20, 1996 for a taxation year that begins aftr 
that day if, at any time after that day and before the end of the year, a particu: 
person described in paragraph [155(4)(b) of the said c. 19 (above)] in respect |) 
the corporation for the year contributes capital to the corporation or acquires ° 
share of the capital stock of the corporation other than by a permitted acquisitio , 


(6) [The amendment to subpara. 130(3)(a)(vii)] applies to a corporation that w. | 
an investment corporation on June 20, 1996 for a taxation year that begins aft. 
that day where, at any time after that day and before the end of the year, anew 


related person in respect of the corporation 


(a) contributed capital to the corporation; or 
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(b) held at any particular time property (in this paragraph referred to as an 
“ineligible investment”) that is 


(i) a share of the capital stock of the corporation, or 


(ii) a share of the capital stock of a corporation, or an interest in a part- 
nership or trust, that held an ineligible investment at the particular time. 


(7) For the purpose of subsection (6), a newly related person in respect of a 
corporation at any time means a person who, at any other time that is before that 
time and after June 20, 1996, became related to a particular person described in 
paragraph [155(4)(b) of the said c, 19 (above)] in respect of the corporation, but 
does not include a person who would, if the taxation year of the corporation that 
includes that other time had ended immediately before that other time, have been 
a particular person described in paragraph [155(4)(b) of the said c. 19 (above)] in 
respect of the corporation for the year. 


(8) [Repealed by 1999, c. 22. s. 92] 
(9) For the purposes of subsections (5) to (8), 
(a) where at a particular time 


(i) a trust that existed on June 20, 1996 distributes a share of the capital 
stock of a corporation to a person who was a beneficiary under the trust 
throughout the period from June 20, 1996 to the particular time in satis- 
faction of all or any part of the beneficiary’s capital interest in the trust, 
or 


(ii) a partnership that existed on June 20, 1996 distributes, on ceasing to 
exist, a share of the capital stock of a corporation or an interest in a 
share to a person who was a member of the partnership throughout the 
period from June 20, 1996 to the particular time, 


the share is deemed to have been owned by the beneficiary or member from 
the later of June 20, 1996 and the time the share was last acquired by the 
trust or partnership until the particular time; and 


(b) where a person who is a beneficiary of a trust or a member of a partner- 
ship is deemed by paragraph (b), (c) or (e) of the definition “specified share- 
holder” in subsection 248(1) of the Act to Own a share owned by the partner- 
ship or trust, the person is deemed to have acquired the share at the later of 
the time the share was acquired by the trust or partnership and the time the 
person last became a beneficiary of the trust or a member of the partnership. 


(10) At any time on or after the day of the death of a person described in para- 
graph [155(4)(c) of the said c. 19 (above)] in respect of a corporation and before 
| the third anniversary of that day, 


(a) the estate of the deceased person is deemed to be a person described in 
paragraphs (4)(b) and (c) [of the said c. 19 (above)] who is related to each 
person who, throughout the period that begins at the end of June 20, 1996 
and ends at the time of death, was related to the deceased person; 


(b) notwithstanding subsection (7), the estate is deemed not to be a newly 
related person in respect of the corporation; 


(c) notwithstanding subsection (11), the acquisition of shares of the corpora- 
tion’s capital stock by the estate from the deceased person is deemed to be a 
permitted acquisition; and 


(d) the estate is deemed not to be a trust for the purposes of subparagraph 
(9)(a)(i) of this Act and paragraphs (b) and (e) of the definition “specified 
shareholder” in subsection 248(1) of the Income Tax Act. 


(11) The definitions in this subsection apply in subsections (4) to (10) [of the 
said c. 19 (above)] and this subsection. 


“permitted acquisition” means an acquisition by a particular person of a share of 
a Class of the capital stock of a corporation that was 


(a) held, at each particular time after June 20, 1996 and before the time at 
which the particular person acquired it, or 


(b) issued after June 20, 1996 by the corporation as a stock dividend and 
held, at each particular time after the time the share was issued and before 
the time at which the particular person acquired it, 


»y the particular person or by a person who was related to the particular person 
hroughout the period that begins at the end of June 20, 1996 and ends at the 
articular time if, immediately after the time at which the particular person ac- 
(wires the share, the total percentage of the issued shares of that class held by the 
articular person and persons related to the particular person (or in the case of 
Cquisitions before August 14, 1998, by the particular person and persons with 
(hom the particular person did not deal at arm’s length immediately after the 
Cquisition) does not exceed the permitted percentage for the particular person in 
| Spect of that class of shares. 


“permitted percentage” for a particular person in respect of any class of shares of 
© capital stock of a corporation means 


(a) in respect of acquisitions of shares before August 14, 1998, the greatest 
percentage that is the total percentage of the issued shares of a class of the 
' Capital stock of the corporation held at the end of June 20, 1996 by the par- 
ticular person and persons with whom the particular person did not at that 
time deal at arm’s length; and 
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(b) in any other case, the greater of 


(i) the greatest percentage that is the total percentage of the issued 
shares of a class of the capital stock of the corporation held at the end of 
June 20, 1996 by the particular person and persons related to the particu- 
lar person, and 


(ii) the greatest percentage that is the total percentage of the issued 
shares of a class of the capital stock of the corporation held at the begin- 
ning of August 14, 1998 by the particular person and persons related to 
the particular person. 


“related persons” and persons related to each other have, for purposes other than 
applying the definitions “permitted acquisition” and “permitted percentage” in 
Tespect of acquisitions of shares before August 14, 1998, the meaning that would 
be assigned by section 251 of the Act if paragraph 251(2)(a) of the Act were read 
as follows: 


(a) an individual and 


(i) the individual’s child (as defined in subsection 70(10)) who is 
under 19 years of age, or 


(ii) the individual’s spouse; 

“specified shareholder” has the meaning assigned by subparagraph 130(3)(a)(vii) 

of the Act, as enacted by subsection (2). 
__ Proposed Amendment — Applicat 
Of “specified sharehold 
Letter from Department of Finance, Marc! 
Dear [xxx] Le ee. 
We are responding to your letter to me of January 8, 2003, your letter of February 3, 
2003 to Stephanie Smith and subsequent discussions with Ms. Smith concerning the — 
special transitional rules that apply to exempt from the application of subparagraph 


specified shareholder and certain “newly related persons” acquire more shares of the — 
rporatic 20, 1996, other than by certain permitted acquisitions. For this _ 

erson has an interest in a partnership or trust, the exemption is _ 
F trust acquires a Share of the investment corporation after that 


in investment corporation that had an individual who was a 
d shareholder {the “Specified Shareholder”) on June 20, 1996. The 
transitional rules rovide that in determining who is a specified shareholder of an 
investment corporation, a person is deemed to own the shares of any corporation that 
are owned by a related person. Related Persons are specifically defined for the pur- — 


spouse’s grandchildren under 19 years of age (the “Grandchildren”) acquire or are 
deemed to acquire a share of the investment corporation after June 20, 1996, other 
than in a permitted acquisition, the transitional relief afforded in the transitional rules 


quest and intend to recommend to the Minister of Fi- 
and the transitional rules that apply to investment — 
nded to exclude from the definition of “specified shareholder”, 
purpose of investment corporations, a beneficiary’s interest in a 
RESP where the beneficiary of the trust is less than 19 years of 
we intend to recommend that the amendment be effective only for 
that begin before the date detailed legislative proposals are made 


as it applies for 
trust governed by. 


taxation years 
public. — : 
While we cannot offer any assurance that our recommendation in this matter will be 
accepted, we hope our statement of intent in this letter will be helpful in responding 
to your concern. ce . ae 

Yours sincerely, 


Brian Ernewein — 

Director, Tax Legislation Division, Tax Policy Branch 
Subpara. 130(3)(a)(vii) amended by 1998, c, 19, subsee. 155(2) (but subsequently re- 
placed by an amendment by 1999, c. 22 (see above)), applicable to corporations for 


taxation years that begin after June 20, 1996 except that, by subsec. 155(4) of the said 
c. 19, where 


(a) a corporation was an investment corporation on June 20, 1996, 
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(b) a particular person would be a specified shareholder of the corporation in the 

year, within the meaning assigned by subpara. 130(3)(a)(vii) if this amendment 

applied to the corporation for the year, and, 

(c) the particular person would have been a specified shareholder of the corpora- 

tion on June 20, 1996, within the meaning assigned by subpara. 130(3)(a)(vii) if 

this amendment applied to the corporation for the year that includes that day, 
subpara. 130(3)(a)(vii) does not apply to the corporation, with respect to the particular 
person and persons related to the particular person, except as provided in subsections 
155(5) to (8) of the said c. 19. Subpara. 130(3)(a)(vii) formerly read: 

(vii) none of its shareholders at any time in the year held more than 25% of the 

issued shares of the capital stock of the corporation, and 
Subpara. 130(3)(a)(iii) amended by 1994, c. 7, Sch. If (1991, c. 49), subsec. 109(1), to 
add “(determined without reference to subsection 49(2))”, applicable to 1990 et seq. 
Selected Cases [subsec. 130(3)]: Canadian & Foreign Securities Co. Ltd. v. 
MNR, [1972] C.T.C. 391 (FCTD) (“Securities” include promissory notes; requirements 
for investment corporation not met). 


Interpretation Bulletins: IT-98R2: Investment corporations (archived). 


(4) Wholly owned subsidiaries — Where a corporation so 
elects in its return of income under this Part for a taxation year, 
each of the corporation’s properties that is a share or indebtedness 
of another Canadian corporation that is at any time in the year a 
subsidiary wholly owned corporation of the corporation shall, for 
the purposes of subparagraphs (3)(a)(ii) and (vi), be deemed not to 
be owned by the corporation at any such time in the year, and each 
property owned by the other corporation at that time shall, for the 
purposes of those subparagraphs, be deemed to be owned by the 
corporation at that time. 

History: Subsec. 130(4) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 109(2), 
applicable to 1987 et seg., and an election referred to in the subsec. in respect of a 
corporation’s taxation year for which a return of income under Part I of the Act was 
made before December 18, 1991 shall be deemed to have been made in the corpora- 
tion’s return of income for that year if the election is filed in writing with the Minister 
of National Revenue before March 17, 1992. 

Interpretation Bulletins: IT-98R2: Investment corporations (archived). 
Definitions [s. 130]: “allowable capital loss” — 38(b), 248(1); “amount” — 248(1); 
“Canada” — 255; “Canadian corporation” — 89(1), 248(1); “capital gain” — 39(1)(a), 
248(1); “common-law partner” — 248(1); “corporation” — 248(1), Interpretation Act 
35(1); “dividend”, “gross revenue” — 248(1); “Her Majesty” — Interpretation Act 
35(1); “investment corporation” — 130(3)(a), 248(1); “mutual fund corporation” — 
131(8), 248(1); “property” — 248(1); “public corporation” — 89(1), 248(1); “share”, 
“shareholder”, “subsidiary wholly owned corporation” — 248(1); “taxable capital 
gain” — 38(a), 248(1); “taxable dividend” — 89(1), 248(1); “taxable income” — 2(2), 
248(1); “taxation year” — 249; “taxed capital gains” — 130(3)(b). 

Information Circulars [s. 130]: 78-14R3: Guidelines for trust companies and other 
persons responsible for filing T3-IND, T3G, T3D, T3P, T3S, T3RI and T3F returns. 


Mortgage Investment Corporations 


130.1 (1) Deduction from tax — In computing the income for a 
taxation year of a corporation that was, throughout the year, a mort- 
gage investment corporation, 


(a) there may be deducted the total of 


(i) all taxable dividends, other than capital gains dividends, 
paid by the corporation during the year or within 90 days af- 
ter the end of the year to the extent that those dividends were 
not deductible by the corporation in computing its income for 
the preceding year, and 

(ii) '/ of all capital gains dividends paid by the corporation 
during the period commencing 91 days after the commence- 
ment of the year and ending 90 days after the end of the year; 
and 


(b) no deduction may be made under section 112 in respect of 
taxable dividends received by it from other corporations. 


Related Provisions: 142.2(1)“financial institution’(c)(ii) —Mortgage investment 
corporation not subject to mark-to-market rules; 181.3(3)(a) — Capital of financial 
institution. 

History: Subpara. 130.1(1)(a)(ii) amended by 2001, c. 17, subsec. 127(1) to replace 
the reference to “3/4” with “1/2”, applicable to taxation years that end after February 
27, 2000 except that, for a corporation’s taxation year that includes February 28, 2000 
or October 17, 2000, or began after February 28, 2000 and ended before October 17, 
2000. the reference to “1/2” shall be read as a reference to the fraction in para. 38(a), as 


Income Tax Act, Part I 


(2) Dividend equated to bond interest — For the purposes of 
this Act, any amount received from a mortgage investment corpora- 
tion by a shareholder of the corporation as or on account of a taxa- 
ble dividend, other than a capital gains dividend, shall be deemed to 
have been received by the shareholder as interest payable on a bond 
issued by the corporation after 1971. 

Related Provisions: 130.1(3) — Application; 214(3)(e) — Non-resident withhold- 
ing tax. 


{ 


(3) Application of subsec. (2) — Subsection (2) applies where 
the taxable dividend (other than a capital gains dividend) described 
in that subsection was paid during a taxation year throughout which 
the paying corporation was a mortgage investment corporation or 


within 90 days thereafter. 


(4) Election re capital gains dividend — Where at any particu- 
lar time during the period that begins 91 days after the beginning of 
a taxation year of a corporation that was, throughout the year, a 
mortgage investment corporation and ends 90 days after the end of 
the year, a dividend is paid by the corporation to shareholders of the 
corporation, if the corporation so elects in respect of the full amount 
of the dividend in prescribed manner and at or before the earlier oi 
the particular time and the first day on which any part of the divi- 
dend was paid, 

(a) the dividend shall be deemed to be a capital gains dividend tc 

the extent that it does not exceed the amount, if any, by whict 


(i) twice the taxed capital gains of the corporation for the 
year 


exceeds 


(ii) the total of all dividends, and parts of dividends, paid by 
the corporation during the period and before the particula’ 
time that are deemed by this paragraph to be capital gain 
dividends; and 


(b) notwithstanding any other provision of this Act, any amoun 
received by a taxpayer in a taxation year as, on account of, u 
lieu of payment of or in satisfaction of, the dividend shall not bi 
included in computing the taxpayer’s income for the year as in 
come from a share of the capital stock of the corporation, and 


(i) where the dividend was in respect of capital gains of th 
corporation from dispositions of property that occurre: 
before February 28, 2000 and the taxation year of the tax 
payer began after February 27, 2000 and ended before Octe 
ber 18, 2000, ° of the dividend is deemed to be a capite 
gain of the taxpayer from the disposition by the taxpayer of 
capital property in the year, 
(ii) where the dividend was in respect of capital gains of th 
corporation from dispositions of property that occurre 
before February 28, 2000, and the taxation year of the tax 
payer includes February 27, 2000, the dividend is deemed t 
be a capital gain of the taxpayer from the disposition by th. 
taxpayer of a capital property in the year and before Februat 
28, 2000, 


(iii) where the dividend was in respect of capital gains of th 
corporation from dispositions of property that occurre 
before February 28, 2000 and the taxation year of the ta’ 
payer began after October 17, 2000, “/ of the dividend 
deemed to be a capital gain of the taxpayer from the dispos 
tion by the taxpayer of a capital property in the year, 


(iii.1) where the dividend was in respect of capital gains ‘ 
the corporation from dispositions of property that occurTe 
before February 28, 2000 and the taxation year of the ta 
payer begins after February 27, 2000 and ends after Octob 
17, 2000, °/s of the dividend is deemed to be a capital gain | 
the taxpayer from the disposition by the taxpayer of capil 
property in the year and before October 18, 2000, 


(iv) where the dividend was in respect of capital gains of t] 
corporation from dispositions of property that occurred aft 
February 27, 2000 and before October 18, 2000, and the ta, 


amended by 2001, c. 17, that applies to the corporation for the year. 


ation year of the taxpayer began after October 17, 2000, | 
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the dividend is deemed to be a capital gain of the taxpayer 
from the disposition by the taxpayer of a capital property in 
the year, 


- (v) where the dividend was in respect of capital gains of the 
corporation from dispositions of property that occurred after 
February 27, 2000, and before October 18, 2000 and the tax- 
ation year of the taxpayer includes October 17, 2000, the div- 
idend is deemed to be a capital gain of the taxpayer from the 
disposition by the taxpayer of a capital property in the. year 
and in the period that began after February 27, 2000 and en- 
ded before October 18, 2000, 


(vi) where the dividend was in respect of Capital gains of the 
corporation from dispositions of property that occurred after 
February 27, 2000, and before October 17, 2000 and the tax- 
ation year of the taxpayer began after February 27, 2000 and 
ended before October 17, 2000, the dividend is deemed to be 
a capital gain of the taxpayer from the disposition by the tax- 
payer of a capital property in the year, and 


(vil) in any other case, the dividend is deemed to be a capital 
gain of the taxpayer from the disposition of capital property 
after October 17, 2000 and in the year. 


Related Provisions: 39.1(1)‘exempt capital gains balance”C(c), 39.1(6) — Reduc- 
‘ion in gain to reflect capital gains exemption election; 111(1.1)(c) — Net capital loss 
7airyover — transition for 2000; 130.1(4.2) — Reporting to shareholder of capital 
ains tax rate; 130.1(4.3) — Allocation of capital gains tax rate for 2000; 184(2) — 
Tax on excessive elections; 184(3) — Election to treat excess as separate dividend; 
185(4) — Joint and several liability from excessive elections. 


distory: Subpara. 130.1(4)(a)(i) amended by 2001;:c. 17, subsec: 127(2), to replace 
he reference to “3/4” with “1/2”, applicable to taxation years that end after February 
‘7, 2000 except that, for a corporation’s. taxation year that includes February 28, 2000 
x October 17, 2000, or began after February 28, 2000 and ended before October 17, 
000, the word “twice” shall be read as “the fraction that is the reciprocal of the frac- 
ion in para. 38(a), as amended by 2001, c. 17, that applies to the corporation for the 
ear, multiplied by”. - 


‘ara. 130.1(4)(b) amended by the said c. 17, subsec. 127(3), applicable to taxation 
ears that end after February 27, 2000. The para. formerly read: 


(b) notwithstanding any ‘other provision of this Act, any amount received by a 
taxpayer in a taxation year as; on account of, in lieu of payment of or in satisfac- 
tion of, the dividend shall not be included in computing the taxpayer’s income 
for the year as income from a share of the capital stock of the corporation, but 
shall be deemed to be a capital gain of the taxpayer for the year from a disposi- 
tion, in the year and after February 22, 1994, by the taxpayer of capital property. 


ubsec. 130.1(4) amended by 1995, c. 3, subsec. 40(1), applicable to dividends paid 
‘ter February 22, 1994. Subsec. (4) formerly read: 


(4) Electing capital gains dividend — Where at any particular time during the 
period beginning 91 days after the beginning of a taxation year of a corporation 
that was, throughout the year, a mortgage investment corporation and ending 90 
days after the end of the year, a dividend is paid by the corporation to sharehold- 
ers of the corporation, 


(a) if the.corporation so elects in respect of the full amount of the dividend, 
_ In prescribed form and manner and at or before the earlier of the particular 
time and the first day on which any part of the dividend was paid, 


(i) the dividend shall be deemed to be a capital gains dividend to the 
extent that it does not exceed the amount, if any, by which 


(A) 45 of the corporation’s qualifying taxed capital gains for the 
year 


exceeds 


(B) the total of all dividends, and parts of dividends, paid by the 
corporation during the period and before the particular time that are 
deemed by this subparagraph to be capital gains dividends, 


(ii) notwithstanding any other provision of this Act, any amount re- 
ceived by a taxpayer in a taxation year as or on account of the dividend 
shall not be included in computing the taxpayer’s income for the year as 
income from a share of the capital stock of the corporation, but shall be 
deemed to be a capital gain of the taxpayer for the year from a disposi- 
tion of capital property and, for the purposes of section 110.6, that pro- 
perty shall be deemed to have been disposed of by the taxpayer in the 
year, and 


(iii) any election under paragraph (b) made by the corporation in respect 
of the dividend shall be deemed not to have been made: and 
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(b) if the corporation so elects in respect of the full amount of the dividend, 
in prescribed form: and manner and at or before the earlier of the particular 
time and the first day on which any part of the dividend was paid, 
(i) the dividend shall be deemed to be a capital gains dividend to, the 
extent that it does not exceed the amount, if any, by which 
(A) * of the corporation’s non-qualifying taxed capital gains for the 
year if 
exceeds 
(B) the total of all dividends, and parts of dividends, paid by the 
corporation during the period and before the particular time that are 
deemed by this subparagraph to be capital gains dividends, and 
(ii) notwithstanding any other provision of this Act, any amount re- 
ceived by a taxpayer in a taxation year as or on account of the dividend 
shall not be included in computing the taxpayer’s income for the year as 
income from a share of the capital stock of the corporation, but shall be 
deemed to be a capital gain of the taxpayer for the year from _a disposi- 
tion of capital property and, for the purposes of section 110.6, 
(A) that property shall be deemed to have been non-qualifying real 
property of the taxpayer, within the meaning of that section, dis- 
’ posed of by the taxpayer in the year, and * 
(B) the taxpayer’s eligible real Property gain for the year, within the 
meaning of that section, from the disposition of that property shall 
be deemed to be nil. 
Subsec. 130.1(4) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 'subsec. 75(1), appli- 
cable to 1992 et seg. Subsec. (4) formerly read: 
(4) Where at any particular time during the period commencing 91 days after the 
commencement of a taxation year ‘of a corporation that was, throughout the year, 
a mortgage investment corporation and ending 90 days after the end of the year, 
a dividend is paid by the corporation to shareholders of the corporation, if the 
corporation so elects in respect of the full amount of the dividend, in prescribed 
manner and prescribed form and at or before the particular time or the first day 
on which any part of the dividend was paid if that day is earlier than the particu- 
lar time, . 
(a) the dividend shall be deemed to be a capital gains dividend to the extent 
that it does not exceed | 


(i) “4 of the taxed capital gains of the corporation forthe year 


minus 
(ii) such part, if any, of each dividend paid by the corporation during the 
period and before the particular time as is deemed by this subsection to 
be a capital gains dividend: and - 
(b) notwithstanding any other provision of this Act, any amount received by 
a taxpayer in a taxation year as or on account of the dividénd shall not be 
included in computing the taxpayer’s. income for the year.as income. from a 
share of the capital stock of the corporation, but shall be.deemed to be a 
capital gain of the taxpayer for the year from a disposition of capital pro- 
perty and, for the purposes of section 110.6, that property shall be deemed to 
have been disposed of by the taxpayer in the year. 


Regulations: 2104.1 (prescribed manner, prescribed form). 


Forms: TS: Statement of investment income; TS Summ: Return of investment income: 
T2012: Election in respect of a capital gains dividend. 


(4.1) Application of subsecs. 131(1.1) to (1.4) — Where at 
any particular time a mortgage investment corporation paid.a divi- 
dend to its shareholders and subsection (4) would have applied to 
the dividend except that the corporation did not make an election 
under subsection (4) on or before the day on or before which it was 
required by that subsection to be made, subsections 131(1.1) to 
(1.4) apply with such modifications as the circumstances require. 


History: Subsec. 130.1(4.1) added by 2001, c. 17, subsec. 127(4), applicable to taxa- 
tion years that-end after February 27, 2000. 


(4.2) Reporting [for 2000] — Where paragraph (4)(b) applies to 
a dividend paid by a mortgage investment corporation to a share- 
holder of any class of shares of its capital stock in the period that 
begins 91 days after the beginning of the corporation’s taxation year 
that includes February 28, 2000 or October 17, 2000 and ends 90 
days after the end of that year, the corporation shall disclose to the 
shareholder in prescribed form the amount of the dividend that is in 
respect of capital gains realized on dispositions of property that 
occurred 


(a) before February 28, 2000, 
(b) after February 27, 2000 and before October 18, 2000, and 
(c) after October 17; 2000 


S. 130.1(4.2) 


and, if it does not do so, the dividend is deemed to be in respect of 
capital gains from dispositions of property that occurred before 
February 28, 2000. 


History: Subsec. 130.1(4.2) added by 2001, c. 17, subsec. 127(4), applicable to taxa- 
tion years that end after February 27, 2000. 


(4.3) Allocation [for 2000] — Where subsection (4) applies in re- 
spect of a dividend paid by a mortgage investment corporation at 
any time in the period that begins 91 days after the beginning of the 
corporation’s taxation year that includes February 28, 2000 or Octo- 
ber 17, 2000 and ends 90 days after the end of that year, and the 
corporation does not elect under subsection (4.4), the following 
rules apply: 
(a) the portion of the dividend that is in respect of capital gains 
from dispositions of property that occurred in the year and in the 
particular period that began at the beginning of the year and en- 
ded at the end of February 27, 2000 is deemed to be that propor- 
tion of the dividend that the net capital gains of the corporation 
from the dispositions of property in the particular period is of 
the total of the corporation’s net capital gains from the disposi- 
tions of property in each of the particular periods referred to in 
this subsection, 


(b) the portion of the dividend that is in respect of capital gains 
from dispositions of property that occurred in the year and in the 
particular period that began at the beginning of February 28, 
2000 and ended at the end of October 17, 2000 is deemed to be 
that proportion of the dividend that the net capital gains of the 
corporation from the dispositions of property in the particular 
period is of the total of the corporation’s net capital gains from 
the dispositions of property in each of the particular periods re- 
ferred to in this subsection, 


(c) the portion of the dividend that is in respect of capital gains 
from dispositions of property that occurred in the year and in the 
particular period that begins at the beginning of October 18, 
2000 and ends at the end of the year, is deemed to be that pro- 
portion of the dividend that the net capital gains of the corpora- 
tion from the dispositions of property in the particular period is 
of the total of the corporation’s net capital gains from the dispo- 
sitions of property in each of the periods referred to in this sub- 
section, and 


in this subsection net capital gains from dispositions of property in 
a particular period means the amount, if any, by which the corpora- 
tion’s capital gains from dispositions of property in the particular 
period exceeds the corporation’s capital losses from dispositions of 
property in the particular period. 

History: Subsec. 130.1(4.3) added by 2001, c. 17, subsec. 127(4), applicable to taxa- 
tion years that end after February 27, 2000. 


(4.4) Allocation [for 2000] — Where subsection (4) applies in re- 
spect of a dividend paid by a mortgage investment corporation in 
the period that begins 91 days after the beginning of the corpora- 
tion’s taxation year that includes February 28, 2000 or October 17, 
2000 and ends 90 days after the end of that year, and the corpora- 
tion so elects under this subsection in its return of income for the 
year, the following rules apply: 


(a) the portion of the dividend that is in respect of capital gains 
from dispositions of property that occurred in the year and 
before February 28, 2000 is deemed to be that proportion of the 
dividend that the number of days that are in that year and before 
February 28, 2000 is of the number of days that are in that year, 


(b) the portion of the dividend that is in respect of capital gains 
from dispositions of property that occurred in the year and in the 
period that began at the beginning of February 28, 2000 and en- 
ded at the end of October 17, 2000 is deemed to be that propor- 
tion of the dividend that the number of days that are in the year 
and in that period is of the number of days that are in the year; 
and 

(c) the portion of the dividend that is in respect of capital gains 
from dispositions of property that occurred in the year and in the 
period that begins at the beginning of October 18, 2000 and ends 


| 
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at the end of the year, is deemed to be that proportion of the 
dividend that the number of days that are in the year and in that 
period is of the number of days that are in the year. | 


History: Subsec. 130.1(4.4) added by 2001, c. 17, subsec. 127(4), applicable to taxa. 
tion years that end after February 27, 2000. 


(4.5) Allocation [for 2000] — Where no dividend to which sub- 
section (4.4) applies is paid by a mortgage investment corporation 
in respect of its net taxable capital gains for its taxation year that 
includes February 28, 2000 or October 17, 2000, the corporation 
has net capital gains or net capital losses from dispositions of pro- 
perty in the year, and the corporation so elects under this subsection 
in its return of income for the year 


(a) the portion of those net capital gains and net capital losses 
that is in respect of capital gains and losses from dispositions of 
property that occurred before February 28, 2000 is deemed to be 
that proportion of the net capital gains or net capital losses re- 
spectively that the number of days that are in the year and before 
February 28, 2000 is of the number of days that are in the year. 


(b) the portion of those net capital gains and net capital losses 
that is in respect of capital gains and losses from dispositions of 
property that occurred in the year and in the period that began ai 
the beginning of February 28, 2000 and ended at the end of Oc: 
tober 17, 2000, is deemed to be that proportion of the net capita 
gains or net capital losses respectively that the number of days 
that are in the year and in that period is of the number of day: 
that are in the year, and 


(c) the portion of those net capital gains and net capital losse: 
that is in respect of capital gains and losses from dispositions 0 
property that occurred in the year and in the period that began a 
the beginning of October 18, 2000 and ended at the end of th 
year, is deemed to be that proportion of the net capital gains o 
net capital losses respectively that the number of days that are 11 
the year and in that period is of the number of days that are it 
the year, 


and, for the purpose of this subsection, 


(d) the net capital gains of a mortgage investment corporatio) 
from dispositions of property in a year is the amount, if any, b. 
which the corporation’s capital gains from dispositions of pro 
perty in a year exceeds the corporation’s capital losses from dis 
positions of property in the year, and 


{ 
{ 
} 
. 


(e) the net capital losses of a mortgage investment corporatio 
from dispositions of property in a year is the amount, if any, b 
which the corporation’s capital losses from dispositions of pre 
perty in a year exceeds the corporation’s capital gains from dis 
positions of property in the year. 
History: Subsec. 130.1(4.5) added by 2001, c. 17, subsec. 127(4), applicable to tax 
tion years that end after February 27, 2000. 


(5) Public corporation — Notwithstanding any other provisic. 
of this Act, a mortgage investment corporation shall be deemed |. 
be a public corporation. 


(6) Meaning of “mortgage investment corporation” — Fi 
the purposes of this section, a corporation is a “mortgage inves 
ment corporation” throughout a taxation year if, throughout tl 
year, 


(a) it was a Canadian corporation, 


(b) its only undertaking was the investing of funds of the corp 
ration and it did not manage or develop any real property; 


(c) none of the property of the corporation consisted of 
(i) debts owing to the corporation that were secured on re 
property situated outside Canada, | 
(ii) debts owing to the corporation by non-resident perso 
except any such debts that were secured on real property sit) 
ated in Canada, 


(iii) shares of the capital stock of corporations not resident 
Canada, or { 
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Application: The July 18, 2005 draft Je 
241(1), 
perty” for “real property”, once in 
force on Royal Assent. — 
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(iv) real property situated outside Canada, or any leasehold 
interest in such property; 


Proposed Amendment — 130.1 


. dele ao ah 
gislation (Part 3 — bijuralism), subsec. 
will amend paras. 130.1(6)(b) and (c) by Substituting “real or immovable pro- 


para. (b), and four times in. ), to come into 


Technical Notes: See under 12(4). 


(d) there were 20 or more shareholders of the corporation and no 
person would have been a specified shareholder of the corpora- 
tion at any time in the year if 


(i) the portion of the definition “specified shareholder” in 
subsection 248(1) before paragraph (a) were read as follows: 


“ “specified shareholder” of a corporation at any time 
means a taxpayer who owns, directly or indirectly, at 
that time, more than 25% of the issued shares of any 
class of the capital stock of the corporation and, for the 
purposes of this definition,” 


(ii) paragraph (a) of that definition were read as follows: 


“(a) a taxpayer is deemed to own each share of the Capi- 
tal stock of a corporation owned at that time by a person 
related to the taxpayer,” 


(iii) that definition were read without refe 

(d) of that definition, and 

(iv) paragraph 251(2)(a) were read as follows: 
“(a) an individual and 


(i) the individual’s child (as defined in subsection 
70(10)) who is under 18 years of age, or 


(ii) the individual’s Spouse or common-law partner;” 


(e) any holders of preferred shares of the corporation had a right, 
after payment to them of their preferred dividends, and payment 
of dividends in a like amount per share to the holders of the 
common shares of the corporation, to participate pari passu with 
the holders of the common shares in any further payment of 
dividends; 


(f) the cost amount to the co 
consisted of 


rence to paragraph 


rporation of such of its property as 


(i) debts owing to the corporation that were secured, whether 
by mortgages, hypothecs or in any other manner, on houses 
(as defined in section 2 of the National Housing Act) or on 
property included within a housing project (as defined in that 
section), and 
(11) amounts of any de 
credit in the records of 
(A) a bank or other corporation any of whose deposits are 


insured by the Canada Deposit Insurance Corporation or 
the Régie de l’assurance-dépéts du Québec, or 


posits standing to the corporation’s 


(B) a credit union, 


plus the amount of any money of the corporation was at least 
50% of the cost amount to it of all of its property; 


(g) the cost amount to the corporation of all real property of the 
Corporation, including leasehold interests in such property, (ex- 
cept real property acquired by the corporation by foreclosure or 
otherwise after default made on a mortgage, hypothec or agree- 
ment of sale of real property) did not exceed 25% of the cost 
amount to it of all of its property; 


Proposed Amendment — 130.1(6)(g) 


The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
property” for 


Dlication: 
(2), will amend para. 130.1(6)(g) by substituting “real or immoyable 
l property” in three places, to come into force on Royal Assent. 
‘hnical Notes: See under 12(4), 


(h) its liabilities did not exceed 3 times the amount by which the 
Cost amount to it of all of its property exceeded its liabilities, 
Where at any time in the year the cost amount to it of such of its 
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Property as consisted of property described in subparagraphs 
(f)(i) and (ii) plus the amount of any money of the corporation 
was less than 7/3; of the cost amount to it of all of its property; 
and 


(1) its liabilities did not exceed 5 times the amount by which the 
cost amount to it of all its property exceeded its liabilities, where 
paragraph (h) is not applicable. 
Related Provisions: 130.1(7) — How shareholders counted; 130.1(8) — First taxa- 
tion year; 142.2(1)“financial institution’’(c)(ii) — Mortgage investment corporation not 
subject to mark-to-market rules: 248(1)“mortgage investment corporation” — Defini- 
tion applies to entire Act; 253.1 — Limited partner not considered to carry on business 
of partnership, 


History: Subpara. 130.1(6)(f)(i) amended by 2001 c. 17, subsec. 214 
word “hypothees”, in force June 14, 2001. 


Para. 130.1(6)(g) amended by the said c. 17, subsec. 214 
pothec”’, in force June 14, 2001. 


Subpara. 130.1(6)(d)(iv) amended by 2000, c. 12, Sch. 2, s. 1, to re 
“spouse or common-law partner” 
See also the transitional rules 
partner”. 


Para. 130.1(6)(d) amended by 1999, c. 22, subsec. 53(1), applicable in determining 
whether a corporation is a mortgage investment corporation for a taxation year that 
begins after January 14, 1998, except that the amendment applies to the corporation, 
with respect to a particular person and persons related to the particular person, only as 
provided in subsections (4) to (10) of the amending legislation if 


(1), to add the 
(2), to add the word “hy- 


place “spouse” with 
, applicable to 2001 er seg., in force July 31, 2000. 
reproduced in the History to 248(1)“common-law 


(a) the corporation was a mort 
14, 1998, 

(b) the particular person is a s 
the year, and 


gage investment corporation at the end of January 
pecified shareholder of the corporation at any time in 


(c) the particular person 


(i) was a specified shareholder of the co 
1998, or 


(ii) both 


(A) was a specified shareholder of the corporation at any time after Janu- 
ary 14, 1998 and before August 14, 1998, and 


(B) would have been a specified shareholder of the corporation at the end 
of January 14, 1998 if para. 130.1(6)(d), as amended, were read without 
reference to subparas. (ii) and (iv). 


Subsections 53(4) to (10) of the said c. 22 provide: 


(4) [The amendments] apply to a corporation that was a mortgage investment 
corporation at the end of January 14, 1998 for a taxation year that begins after 
that day if a person who at any time in the year is a specified shareholder of the 
corporation contributes capital to the corporation, or acquires a share of the cor- 
poration’s capital stock other than by a permitted acquisition, at any time after 
January 14, 1998 and before the end of the year. 


rporation at the end of January 14, 


(5) [The amendments] apply to a corporation that was a mortgage investment 
corporation at the end of January 14, 1998 for a taxation year that begins after 
that day if a newly related person in respect of a person who at any time in the 
year is a specified shareholder of the corporation 


(a) contributes capital to the corporation, or 


(b) holds property ( 
ment”) that is 


in this paragraph referred to as an “ineligible invest- 


(i) a share of the capital stock of the corporation, or 


(i) a share of the capital stock of a corporation that holds an ineligible 


investment 
at any time after January 14, 1998 and before the end of the year, 


(6) [The amendments] apply to a corporation that was a mortgage investment 
corporation at the end of January 14, 1998 for a taxation year that ends after that 
day if 
(a) at any particular time after January 14, 1998 and before the end of the 
year, a mortgage lender is a specified shareholder of the corporation; and 


(b) at any time that is in the taxation year that includes the particular time 
and that is after January 14, 1998, any person contributes capital to the cor- 
poration or acquires from the corporation a share of the corporation’s capital 
stock, other than a share that was issued to the person as a stock dividend. 


(7) [The amendments] apply to a corporation that was a mortgage investment 
corporation at the end of January 14, 1998 for a taxation year that ends after 
2007 if a mortgage lender is a specified shareholder of the corporation at any 
time in the year or in a taxation year that ends before the year and after 2007, 
(8) For the purposes of subsections (4) to (7), 
(a) if at a particular time 
(i) a trust distributes a share of the capital stock of a corporation to a 
person who was a beneficiary under the trust throughout the period from 
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the end of January 14, 1998 to,the particular time in satisfaction of all or 
any part of the beneficiary’s capital interest in the trust, or 


(ii) a partnership distributes, to a person who was a member of the part- 
nership throughout the period from the end of January 14, 1998 to the 
particular time, on the partnership ceasing to exist or on the ceasing of 
the person to be a member of the partnership, a share of the capital stock 
of a corporation or an interest in such a share, i 


the share is deemed to have been owned by the beneficiary or member 
throughout the period that begins at the later of the end of January 14, 1998 
and the time the share was last acquired, by the trust or partnership and that 
ends at the particular time; and 


(b) if a person who is a beneficiary under a trust or who is a member of a 
partnership is deemed by paragraph (b), (c) or (€) of the definition “specified 
shareholder” in subsection 248(1) of the Act to own a share owned by the 
trust or partnership, the person is deemed to own the share and to have ac- 
quired the share at the later of the time the share was acquired by the trust or 
partnership and the time the person last became a beneficiary under the trust 
or a member of the partnership. 


(9) At any time on or after the day of the death of a person described in para- 
graph (3)(c) [see application above] in respect of a corporation and before the 
third anniversary of that day, 


(a) the estate of the deceased person is deemed to be a person described in 
paragraphs (3)(b) and (c) [see application above] who is related to each per- 
son who, throughout the period that begins at the beginning of January 15, 
1998 and ends at the time of death, was related to the deceased person; 


(b) notwithstanding subsection (10), 


(i) the estate is deemed not to be a newly related person in respect of the 
corporation, and 


(ii) the acquisition of shares of the corporation’s capital stock by the 
estate from the deceased person is deemed to be a permitted acquisition; 
and 
(c) the estate is deemed not to be a trust for the purposes of subparagraph 
(8)(a)(i) and paragraphs (b) and (e) of the definition “specified shareholder” 
in subsection 248(1) of the Act. 


(10) The definitions in this subsection apply in subsections (3) [i.e., the applica- 
tion above] to (9) and this subsection. 


“mortgage lender” means a particular corporation where the ordinary business of 
(a) the particular corporation, or 


(b) a corporation (other than a mortgage investment corporation) or partner- 
ship affiliated with the particular corporation 
includes the holding of debts that are secured, whether by mortgage or in any 
other manner, on houses (as defined in section 2 of the National Housing Act) or 
on property included within a housing project (as defined in that section). 


“newly related persons” means persons who are related to each other and who 
became so related after January 14, 1998. 


“permitted acquisition” means an acquisition by a particular person of a share of 
a class of the capital stock of a corporation that was 


(a) held, at each particular time after January 14, 1998 and before the time at 
which the particular person acquired it, or 


(b) issued after January 14, 1998 by the corporation as a stock dividend and 
held, at each particular time after the time the share was issued and_ before 
the time at which the particular person acquired it, 


by the particular person or by a person who was related to the particular person 
throughout the period that began at the beginning of January 15, 1998 and that 
ends at the particular time if, immediately after the time at which the particular 
person acquires the share, the percentage of the issued shares of that class held 
by the particular person and persons related to the particular person (or in the 
case of acquisitions before August 14, 1998, by the particular person and persons 
with whom the particular person did not deal at arm’s length immediately after 
the acquisition) does not exceed the permitted percentage for the particular per- 
son in respect of that class of shares. 


“permitted percentage” for a particular person in respect of a class of shares of 
the capital stock of a corporation means 


(a) in respect of acquisitions of shares before August 14, 1998, the percent- 
age of the issued shares of that class held at the end of January 14, 1998 by 
the particular person and persons with whom the particular person did not at 
that time deal at arm’s length; and 


(b) in any other case, the greater of 
(i) the percentage of the issued shares of that class held at the end of 


January 14, 1998 by the particular person and persons related at that 
time to the particular person, and 


(ii) the percentage of the issued shares of that class held at the beginning 
of August 14, 1998 by the particular person and persons related at that 
time to the particular person. 
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“related persons” and persons related to each other have, for purposes other than 
applying the definitions “permitted acquisition” and “permitted percentage” in 
respect of acquisitions of shares before August 14, 1998, the meaning that would 
be assigned by, section 251 of the Act if paragraph 251(2)(a) of the Act were read 


as follows: 
(a) an individual and 


(i) the individual’s child (as defined in subsection 70(10)) who is 
under 19 years of age, or 


(ii) the individual’s spouse; 
“specified shareholder” has, the meaning assigned by paragraph 130.1(6)(d) of 
the Act, as enacted by subsection (1). 
Para. 130.1(6)(d) formerly read: 
(d) subject to subsections (7) and (8), the number of shareholders of the corpora- 


tion was not less than twenty and no one shareholder held more than 257% of the 
issued shares of the capital stock of the corporation; 


Subpara. 130.1(6)(f)G) amended by 1998, c. 19, s. 156, deemed to have come into force, 


on June 23, 1993. It formerly read: 


(i) debts owing to the corporation that were secured on residential property, as 
defined in the Residential Mortgage Financing Act, chapter 49 of the Statutes of 
Canada, 1973-74, whether by mortgages or in any other manner, and 


“Residential Property”: Subsec. 2(1) of the Residential Mortgage Financing Act, 
R.S.C. 1985, c. R-6, (repealed June 23, 1993) defined “residential property” as follows: 


“residential property” means a house or the property included within a housing 
project. 


Subsec. 2(2) defined “house” and “housing project” by reference to the National Hous-. 
ing Act, R.S.C. 1985, c. N-I1, 5.2 (as amended by c. 25 (4th Supp.), s: 1(2)), which in 


turn provides: 


“house” means a building or movable structure intended for human habitation » 


containing not more than two family housing units, together with the land, if any, 
on which the building or movable structure is situated; 


“housing project” means a project consisting of one or more houses, one or | 
more multiple-family dwellings, housing accommodation of the hostel or dormi- — 


tory type, one or more condominium units or any combination thereof, together 
with any public space, recreational facilities, commercial space and other build- 
ings appropriate to the project, but does not include a hotel; 


(7) How shareholders counted — In paragraph (6)(d), a trus 
governed by a registered pension plan or deferred profit sharing 
plan by which shares of the capital stock of a corporation are helc 
shall be counted as four shareholders of the corporation for the pur: 
pose of determining the number of shareholders of the corporation 
but as one shareholder for the purpose of determining whether any 
person is a specified shareholder (as defined for the purpose of tha 
paragraph). 
History: Subsec. 130.1(7) amended by 1999, c. 22, subsec. 53(2), applicable on th 
same basis as the amendment to para. 130.1(6)(d). It formerly read: 
(7) For the purposes of paragraph (6)(d), a trust governed by a registered pension 
plan or deferred profit sharing plan by which shares of the capital stock of a 
corporation are held shall be counted as four shareholders of the corporation, and 
a trust governed by a registered retirement savings plan by which shares of the | 
capital stock of a corporation are held shall be counted as one shareholder of the 
corporation, but, for the purpose of calculating the limitation on the holding of 
shares of the capital stock of a mortgage investment corporation by a trust gov- | 
erned by a registered pension plan or deferred profit sharing plan, the trust shall - 
be counted as one shareholder. 


(8) First taxation year — For the purposes of subsection (6), 
corporation that was incorporated after 1971 shall be deemed t 
have complied with paragraph (6)(d) throughout the first taxatio 
year of the corporation in which it carried on business if it complie 
with that paragraph on the last day of that taxation year. 


(9) Definitions — In this section, 


“diabilities” of a corporation at any particular time means the tot: 
of all debts owing by the corporation, and all other obligations ¢ 
the corporation to pay an amount, that were outstanding at th 
time; , 


“non-qualifying real property’ — [Repealed] 
History: The definition “‘non-qualifying real property” in subsec. 130.1(9) repealed | 
1995, c. 3, subsec. 40(2.1), applicable after February 22, 1994. The definition forme! 
read: 
“non-qualifying real property” of a corporation has the meaning assigned by sub- | 
section 131(6); \ 
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The definition “non-qualifying real property” added by 1994, c. 7, Sch. VIII 
24), subsec. 75(2.1), applicable to 1992 er seq. 


(1993, ¢ 


“non-qualifying taxed capital gains” — [Repealed] 
History: The definition “non-qualify 


pealed by 1995, c. 3, subsec, 40(2), a 
formerly read: 


“non-qualifying taxed capital gains” of a mortgage investment corporation for a 
taxation year means the amount, if any, by which 


(a) the amount by which its taxable capital gains for the year from disposi- 
tions of its non-qualifying real property exceeds the amounts determined 
under paragraph (b) of the definition “qualifying taxed capital gains” in re- 
spect of those dispositions 


exceeds the total of 


(b) the amount by which its allowable capital losses for the year from dispo- 
sitions of its non-qualifying real property exceeds the amounts determined 
under paragraph (d) of the definition “qualifying taxed capital gains” in re- 
spect of those dispositions, 


(c) the amount, if any, deducted under 
taxable income for the year, and 


paragraph 111(1)(b) in computing its 


(d) the amount, if any, by which the total of the am 
under paragraphs (c) and (d) of the definition “qualifying taxed capital 
gains” in respect of the corporation for the year exceeds the total of the 
amounts, if any, determined under paragraphs (a) and (b) of that definition in 
respect of the corporation for the year; 


ounts, if any, determined 


he definition “non-qualifying taxed capital gains” added by 1994, c. 7, Sch. VIII 


993, c. 24), subsec. 75(2.1), applicable to 1992 et seg. 


qualifying taxed capital gains’ — [Repealed] 
istory: The definition “qualifying taxed capital gains” 
1995, c. 3, subsec. 40(2), applicable after February 2 
erly read: 
“qualifying taxed capital gains” 
tion year means the amount, if 


of a mortgage investment corporation for a taxa- 
any, by which the total of 


(a) its taxable capital gains for the year from dispositions of property, other 
_ than its non-qualifying real property, and 


(b) all amounts each of which is an amount determined by the formula 


B 
Ax 
Cc 
where 
A is its taxable capital gain for the year from the disposition of a non- 


qualifying real property of the corporation, 


Bis the number of calendar months in the period that begins with the later 
of the calendar month in which the property was last acquired by it and 


January 1972 and ends with February 1992, and 

is the number of calendar months in the period that begins with the later 
of the calendar month in which the property was last acquired by it and 
January 1972 and ends with the calendar month in which the property 
was disposed of 

exceeds the total of 


(c) its allowable capital losses for the year from dis 


positions of property, 
other than its non-qualifying real property, ’ 


(d) all amounts each of which is an amount determined by the formula 


E 
D.xa 
F 
where 
D is its allowable capital loss for the year from the disposition of a non- 


qualifying real property of the corporation, 


E is the number of calendar months in the period that begins with the later 
of the calendar month in which the property was last acquired by it and 


January 1972 and ends with February 1992, and 


is the number of calendar months in the period that begins with the later 
of the calendar month in which the property was last acquired by it and 
January 1972 and ends with the calendar month in which the property 
was disposed of, and 


(e) the amount, if any, by which the total of the amounts determined under 
paragraphs (b) and (c) of the definition “non-qualifying taxed capital gains” 
in respect of the corporation for the year exceeds the amount, if any, deter- 
mined under paragraph (a) of that definition in respect of the corporation for 
the year, 


efinition “qualifying taxed capital gains” added by 1994, c. 7, Sch. VIII (1993, c. 
ubsec. 75(2.1), applicable to 1992 er seq. 


ing taxed capital gains” in subsec. 130.1(9) re- 
pplicable after February 22, 1994. The definition 


in subsec. 130.1(9) repealed 
2, 1994. The definition for- 
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“taxed capital gains” 
130(3)(b). 


History: Definition “taxed capital gains” adde 
sec. 40(3), applicable after February 22, 1994 


has the meaning assigned by paragraph 


d to subsec. 130.1(9) by 1995, ¢. 3, sub- 


Former definition “taxed capital gains” repealed, by 1994, c. 7, Sch. VIII ( 
subsec. 75(2), applicable to 1992 er seq. “Taxed capital gains” 


1993, c. 24), 
formerly read: 


“taxed capital gains” has the me 
Definitions [s. 130.1]: “ 


aning assigned by paragraph 130(3)(b). 


allowable capital loss” —38(b), 248(1): “amount” — 
248(1); “bank” — 248(1); “capital gain” — 39(1)(a), 248(1); “capital gains divi- 
dend” — 130.1(4); “capital loss” — 39(1)(b), 248(1); “capital property” — 54, 248(1); 
“class of shares” — 248(6); “common share”, ““common-law partner” — 248(1); “cor- 
poration” — 248(1), Interpretation Act 35(1); “deferred profit sharing plan” — 147(1), 
248(1); “disposition”, “dividend” — 248(1): “immovable” — Quebec Civil Code art. 
900-907; “liabilities” — 130.1(9); “mortgage investment corporation” — 130.1(6), 
248(1); “non-qualifying taxed capital gains” — 130.1(9): “non-resident”, “preferred 
share”, “prescribed”, “property” — 248(1): “province” — Interpretation Act 35(1); 
“public corporation” — 89(1), 130.1(5), 248(1); “qualifying taxed capital gains” — 
130.1(9); “received” — 248(7): “record”, “registered pension plan” — 248(1); “resi- 
dent in Canada” — 250; “share”, “shareholder”; “specified shareholder” — 248(1); 
“taxable capital gain” — 38(a), 248(1); “taxation year” — 249: “taxed capital 
gains” — 130(3)(b), 130.1(9); “taxpayer”. — 248(1);“trust” — 104(1), 248(1),. (3); “un- 
dertaking” — 253.1(a), 


Mutual Fund Corporations 


131. (1) Election re capital gains dividend — 
particular time a dividend became payable by a co 
was throughout the taxation 
payable a mutual fund corpor 
its capital stock, if the corpo 
amount of the dividend in pr 
earlier of the particular time 
the dividend was paid, 


Where at any 
rporation, that 
year in which the dividend became 
ation, to shareholders of any class of 
ration so elects in respect of the full 
escribed manner and at or before the 
and the first day on which any part of 


(a) the dividend shall be deemed to be a capital gains dividend 
payable out of the corporation’s capital gains dividend account 
to the extent that it does not exceed the corporation’s capital 
gains dividend account at the particular time; and 


(b) notwithstanding any other provision of this Act (other than 
paragraph (5.1)(b)), any amount received by a taxpayer in a tax- 
ation year as, on account of, in lieu of payment of or in satisfac- 
tion of, the dividend shall not be included in computing the tax- 
payer’s income for the year as income from a share of the capital 
stock of the corporation, and 


(i) where the dividend was in respect of capital gains of the 
corporation from dispositions of property that occurred 
before February 28, 2000, and the taxation year of the tax- 
payer began after February 27, 2000 and ended before Octo- 
ber 18, 2000, ° of the dividend is deemed to be a capital 
gain of the taxpayer from the disposition by the taxpayer of a 
capital property in the year, 


(ii) where the dividend was in respect of capital gains of the 
corporation from dispositions of property that occurred 
before February 28, 2000, and the taxation year of the tax- 
payer includes February 27, 2000, the dividend is deemed to 
be a capital gain of the taxpayer from the disposition by the 
taxpayer of a capital property in the year and before February 
28, 2000, 


(iii) where the dividend was in respect of capital gains of the 
corporation from dispositions of property that occurred 
before February 28, 2000, and the taxation year of the tax- 
payer began after October 17, 2000, 3. of the dividend is 
deemed to be a capital gain of the taxpayer from the disposi- 
tion by the taxpayer of a capital property in the year, 


(ili.1) where the dividend was in respect of capital gains of 
the corporation from dispositions of property that occurred 
before February 28, 2000 and the taxation year of the tax- 
payer begins after February 27, 2000 and ends after October 
17, 2000, °/s of the dividend is deemed to be a capital gain of 
the taxpayer from the disposition by the taxpayer of capital 
property in the year and before October 18, 2000, 


S. 131(1)(b)(iv) 


(iv) where the dividend was in respect of capital gains of the 
corporation from dispositions of property that occurred after 
February 27, 2000 and before October 18, 2000, and the tax- 
ation year of the taxpayer began after October 17, 2000, 4/3 of 
the dividend is deemed to be a capital gain of the taxpayer 
from the disposition by the taxpayer of a capital property in 
the year, 


(v) where the dividend was in respect of capital gains of the 
corporation from dispositions of property that occurred after 
February 27, 2000 and before October 18, 2000, and the tax- 
ation year of the taxpayer includes October 17, 2000, the div- 
idend is deemed to be a capital gain of the taxpayer from the 
disposition by the taxpayer of a capital property in the year 
and in the period that began after February 27, 2000 and en- 
ded before October 18, 2000, 


(vi) where the dividend was in respect of capital gains of the 
corporation from dispositions of property that occurred after 
February 27, 2000, and before October 17, 2000 and the tax- 
ation year of the taxpayer began after February 27, 2000 and 
ended before October 18, 2000, the dividend is deemed to be 
a capital gain of the taxpayer from the disposition by the tax- 
payer of a capital property in the year, and 


(vii) in any other case, the dividend is deemed to be a capital 
gain of the taxpayer from the disposition of capital property 
after October 17, 2000 and in the year, 


and, for the purpose of this paragraph, 


(viii) dividends paid by a corporation are deemed to be paid 
in respect of the corporation’s net capital gains in the order in 
which those net capital gains were realized by the 
corporation, 


(viii.1) capital gains redemptions are deemed to be made in 
respect of net capital gains in the order in which those net 
capital gains were realized by the corporation to the extent 
that they are not reduced by dividends, and 


(ix) for the purposes of applying subparagraphs (viii) and 
(viii. 1) 
(A) net capital gains of a corporation for a year is the 
amount by which the corporation’s capital gains from dis- 
positions of property in the year exceed the corporation’s 
capital losses from dispositions of property in the year, 


(B) net capital losses of a corporation for a year is the 
amount by which the corporation’s capital losses from 
dispositions of property in the year exceed the corpora- 
tion’s capital gains from dispositions of property in the 
year, 


(C) net capital gains of a corporation for a year are 
deemed to be realized evenly throughout the year, and 


(D) net capital losses of a corporation for a year are 
deemed to be a capital loss of the corporation from the 
disposition of property in the following year. 


Related Provisions: 39.1(1)“exempt capital gains balance”C(c), 39.1(6) — Reduc- 
tion in gain to reflect capital gains exemption election; 84(7) — When deemed divi- 
dend deemed payable; 111(1.1)(c) — Net capital loss carryover — transition for 2000; 
112(4)(d), 112(4.1)(d), 112(4.2)(d) — Capital gains dividend excluded from stop-loss 
and share inventory valuation rules; 112(6) — No deductien for capital gains dividend; 
129(7) — No dividend refund for capital gains dividend; 130(2) — Application to in- 
vestment corporation; 130(3) — Meaning of investment corporation and taxed capital 
gains; 131(1.1) — Deemed date of election; 131(1.5) — Reporting to shareholder of 
capital gains tax rate; 131(1.6)— Allocation of capital gains tax rate for 2000; 
131(4) — Application of s. 84; 131(5.1), (5.2) — TCP gains distribution to non-resi- 
dent subject to withholding tax; 132.2 — Mutual fund reorganizations; 152(1) — As- 
sessment: 142.2(1)“financial institution”(c)(iii) — Mutual fund corporation not subject 
to mark-to-market rules; 184(2) — Tax on excessive elections; 184(3) — Election to 
treat excess as separate dividend; 212(2)— No withholding tax on capital gains 
dividend. 


History: The opening words of para. 131(1)(b) amended by 2005, ¢. 19, subsec. 30(1) 
to add “(other than paragraph (5.1)(b))”, applicable after March 22, 2004. 
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Para. 131(1)(b) amended by 2001, c. 17, subsec. 128(1), applicable to taxation years 
that end after February 27, 2000. The para. formerly read: 


(b) notwithstanding any other provision of this Act, any amount received by a 
taxpayer in a taxation year as, on account of, in lieu of payment of or in satisfac- 
tion of, the dividend shall not be included in computing the taxpayer's income 
for the year as income from a share of the capital stock of the corporation, but 
shall be deemed to be a capital gain of the taxpayer for the year from a disposi- 
tion, in the year and after February 22, 1994, by the taxpayer of capital property. 


Subsec. 131(1) amended by 1995, c. 3, subsec. 41(1), applicable to dividends paid after 
February 22, 1994. Subsec. (1) formerly read: 


(1) Where at any particular time a dividend became payable, by a corporation 
that was throughout the taxation year in which the dividend became payable a 
mutual fund corporation, to shareholders of any class of shares of its capital 
stock, 


(a) if the corporation so elects in respect of the full amount of the dividend, 
in prescribed form and manner and at or before the earlier of the particular 
time and the first day on which any part of the dividend was paid, 


(i) the dividend shall be deemed to be a capital gains dividend payable 
out of the corporation’s capital gains dividend account to the extent that 
it does not exceed the corporation’s capital gains dividend account at the 
particular time, 


(ii) notwithstanding any other provision of this Act, any amount re- 
ceived by a taxpayer in a taxation year as, on account of, in lieu of pay- 
ment of or in satisfaction of, the dividend shall not be included in com- 
puting the taxpayer’s income for the year as income from a share of the 
capital stock of the corporation, but shall be deemed to be a capital gain 
of the taxpayer for the year from a disposition of capital property and, 
for the purposes of section 110.6, that property shall be deemed to have 
been disposed of by the taxpayer in the year, and 


(iii) any election under paragraph (b) made by the corporation in respect 
of the dividend shall be deemed not to have been made; and 


(b) if the corporation so elects in respect of the full amount of the dividend, 
in prescribed form and manner and at or before the earlier of the particular 
time and the first day on which any part of the dividend was paid, 


(i) the dividend shall be deemed to be a capital gains dividend payable 
out of the corporation’s non-qualifying real property capital gains divi- 
dend account to the extent that it does not exceed the corporation’s non- 
qualifying real property capital gains dividend account at the particular 
time, and 


(ii) notwithstanding any other provision of this Act, any amount re- 
ceived by a taxpayer in a taxation year as, on account of, in lieu of pay- 
ment of or in satisfaction of, the dividend shall not be included in com- 
puting the taxpayer’s income for the year as income from a share of the 
capital stock of the corporation, but shall be deemed to be a capital gain 
of the taxpayer for the year from a disposition of capital property and, 
for the purposes of section 110.6, 


(A) that property shall be deemed to have been a non-qualifying real 
property of the taxpayer, within the meaning of that section, dis- 
posed of by the taxpayer in the year, and 


(B) the taxpayer’s eligible real property gain for the year from the | 
disposition of that property shall be deemed to be nil. j 

a, 
Subsec. 131(1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 76(1), applica- 
ble to 1992 et seg. Subsec. (1) formerly read: | 


131. (1) Where at any particular time after 1971 a dividend has become payable | 
by a corporation that was, throughout the taxation year in which the dividend , 
became payable, a mutual fund corporation, to shareholders of any class of i 
shares of its capital stock, if the corporation so elects in respect of the full 
amount of the dividend, in prescribed manner and prescribed form and at or 
before the particular time or the first day on which any part of the dividend was | 
paid if that day is earlier than the particular time, 


Aas ; USE ee | 
(a) the dividend shall be deemed to be a capital gains dividend to the extent — 
that it does not exceed the corporation’s capital gains dividend account at the — 
particular time; and 


(b) notwithstanding any other provision of this Act, any amount received by 
a taxpayer in a taxation year as, on account or in lieu of payment of, or in 
satisfaction of the dividend shall not be included in computing the taxpayer Ss 
income for the year as income from a share of the capital stock of the corpo- | 
ration, but shall be deemed to be a capital gain of the taxpayer for the year 
from a disposition of capital property and, for the purposes of section 110.6, 
that property shall be deemed to have been disposed of by the taxpayer in| 
the year. 


Regulations: 2104 (prescribed manner of making election). 


Interpretation Bulletins: IT-98R2: Investment corporations (archived): 1T-243R« 
Dividend refund to private corporations; IT-328R3: Losses on shares on which div 
dends have been received. 


Division F — Special Rules in Certain Circumstances 


Forms: TS: Statement of investment income: TS Summ: Return of investment income; 
T2055: Election in respect of a capital gains dividend. under subsection 131(1); 
RC4169: Tax treatment of mutual funds for individuals [guide]. 


(1.1) Deemed date of election — Where at any particular time a 
dividend has become payable by a mutual fund corporation to 
shareholders of any class of shares of its capital stock and subsec- 
tion (1) would have applied to the dividend except that the election 
referred to in that subsection was not made on or before the day on 
or before which the election was required by that subsection to be 
made, the election shall be deemed to have been made at the partic- 
ular time or on the first day on which any part of the dividend was 
paid, whichever is the earlier, if 


(a) the election is thereafter made in prescribed manner and pre- 
scribed form; 


(b) an estimate of the penalty in respect of the election is paid by 
the corporation when the election is made; and‘ 


(c) the directors or other person or persons legally entitled to 
administer the affairs of the Corporation have, before the time 
the election is made, authorized the election to be made. 


telated Provisions: 130(2) — Application to investment corporation; 131(1.2) — 
equest to make election; 131(1.3), (1.4) — Penalty: 152(1) —‘Assessment. 


tegulations: 2104(f) (prescribed manner). 


1.2) Request to make election — The Minister may at any 
me, by written request served personally or by registered mail, re- 
uest that an election referred to in paragraph (1.1)(a) be made by a 
tutual fund corporation and where the mutual fund corporation on 
‘hich such a request is served does not comply therewith within 90 
ays after service of the request, subsection (1.1) does not apply to 
ich an election made thereafter by it. 


alated Provisions: 248(7)(a) — Mail deemed received on day mailed. 


.3) Penalty — For the purposes of this section, the penalty in re- 
ect of an election referred to in paragraph (1.1)(b) is an amount 
lual to the lesser of 


(a) 1% per annum of the amount of the dividend referred to in 
the election for each month or part of a month during the period 
commencing with the time that the dividend became payable, or 
the first day on which any part of the dividend was paid if that 
day is earlier, and ending with the day on which the election was 
made, and 


(b) the product obtained when $500 is multiplied by the propor- 
tion that the number of months or parts of months during the 
period referred to in paragraph (a) bears to 12. 


4) Assessment and payment of penalty — The Minister 
ll, with all due dispatch, examine each election referred to in 
agraph (1.1)(a), assess the penalty payable and send a notice of 
*ssment to the mutual fund corporation and the corporation shall 
‘forthwith to the Receiver General, the amount, if any, by which 
penalty so assessed exceeds the total of all amounts previously 
1 on account of that penalty. 


ited Provisions: 152(1) — Assessment. 


) Reporting [for 2000] — Where paragraph (1)(b) applies to 
vidend paid by a mutual fund corporation to a shareholder of 
class of shares of its capital stock, the corporation shall disclose 
ie shareholder in prescribed form the amount of the dividend 
is in respect of capital gains realized on dispositions of property 
occurred 


a) before February 28, 2000, 
b) after February 27, 2000 and before October 18, 2000, and 
>) after October 17, 2000, 


if it does not do so, the dividend is deemed to be in respect of 
al gains from dispositions of property that occurred before 
vary 28, 2000. 


ry: Subsec. 131(1.5) added by 2001, c. 17, subsec. 128(2), applicable to taxation 
hat end after February 27, 2000. 
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(1.6) Allocation [for 2000] — Where subsection (1) applies in re- 
spect of a dividend paid by a mutual fund corporation in the period 
that begins 60 days after the beginning of the corporation’s taxation 
year that includes February 28, 2000 or October 17, 2000 and ends 
60 days after the end of that year, and the corporation does not elect 
under subsection (1.7), the following rules apply: 


(a) the portion of the dividend that is in respect of capital gains 
of the mutual fund corporation from dispositions of property by 
the mutual fund corporation in the year and in the particular pe- 
riod that began at the beginning of the year and ended at the end 
of February 27, 2000 is deemed to be that proportion of the divi- 
dend that the corporation’s net capital gains from dispositions of 
property in the particular period to which the dividend relates is 
of the total of the corporation’s net capital gains from disposi- 
tions of property in each of the particular periods referred to in 
this subsection, 


(b) the portion of the dividend that is in respect of capital gains 
of the mutual fund corporation from dispositions of property by 
the mutual fund corporation in the year and in the particular pe- 
riod that began at the beginning of February 28, 2000 and ended 
at the end of October 17, 2000 is deemed to be that proportion of 
the dividend that the corporation’s net capital gains from dispo- 
sitions of property in the particular period is of the total of the 
corporation’s net capital gains from dispositions of ‘property in 
each of the particular periods referred to in this subsection, and 


(c) the portion of the dividend that is in respect of capital gains 
of the mutual fund corporation from dispositions of property by 
the mutual fund corporation in the year and in the particular pe- 
riod that begins at the beginning of October 18, 2000 and ends at 
the end of the year, is deemed to be that proportion of the divi- 
dend that the corporation’s net capital gains from dispositions of 
property in the particular period is of the total of the corpora- 
tion’s net capital gains from dispositions of property in each of 
the: particular periods referred to in this subsection, 


and, in this subsection and in subsection (1.8), net Capital gains 
from dispositions of property in a particular period means. the 
amount, if any, by which the corporation’s capital gains from dispo- 
sitions of property in the particular period exceeds the corporation’s 
capital losses from dispositions of property in the particular period. 


History: Subsec. 131(1.6) added by 2001, ¢. 17, subsec. 128(2), applicable to taxation 
years that end after February 27, 2000. 


(1.7) Allocation [for 2000] — Where subsection (1) applies in re- 
spect of a dividend paid by a mutual fund corporation in the period 
that begins 60 days after the beginning of the corporation’s taxation 
year that includes February 28, 2000 or October 17, 2000 and ends 
60 days after the end of that year, and the corporation so elects 
under this paragraph in its return of income 


(a) the portion of the dividend that is in respect of capital gains 
from dispositions of Property that occurred in the year and 
before February 28, 2000 is deemed to be that proportion of the 
dividend that the number of days that are in that year and before 
February 28, 2000 is of the number of days that are in that year; 


(b) the portion of the dividend that is in respect of capital gains 
from dispositions of property that occurred in the year and in the 
period that began at the beginning of February 28, 2000 and en- 
ded at the end of October 17, 2000 is deemed to be that propor- 
tion of the dividend that the number of days that are in the year 
and in that period is of the number of days that are in the year; 
and 


(c) the portion of the dividend that is in respect of capital gains 
from dispositions of property that occurred in the year and in the 
period that begins at the beginning of October 18, 2000 and ends 
at the end of the year, is deemed to be that proportion of the 
dividend that the number of days that are in the year and in that 
period is of the number of days that are in the year. 


History: Subsec. 131(1.7) added by 2001, c. 17, subsec. 128(2), applicable to taxation 
years that end after February 27, 2000. 
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(1.8) Allocation [for 2000] — For the purposes of subsection | corporation and a return of its income for the year has been made | 


(1.6) and (1.7), where the total amount of ‘dividends paid by a mu- within 3 years from the end of the year, the Minister 


tual fund corporation in the period that begins 60 days after the be- 
ginning of the corporation’s taxation year that includes February 28, 
2000 or October 17, 2000 and ends 60 days after the end of that 
year and to which subsection (1) applies exceeds the total amount 
of the corporation’s net capital gains from dispositions of property 
in that year 


(a) the amount of those dividends to which subsections (1.6) and 
(1.7) apply is the amount of the corporation’s net capital gains 
from dispositions of property in that year, and 


(b) the amount, if any, by which total amount of the dividends 
paid by the corporation in the period exceeds the total amount of 
the corporation’s net capital gains from dispositions of property 
in that year is deemed to be a dividend in respect of capital gains 
from dispositions of property in the first of the periods described 
in subsection (1.6) that ends in the year. . 


History: Subsec. 131(1.8) added by 2001, c. 17. subsec. 128(2), applicable to taxation 
years that end after February 27, 2000. 


(1.9) Allocation [for 2000] — Where no dividend to which sub- 
section (1.7).applies is paid by a mutual fund corporation in respect 
of its net taxable capital gains for its taxation year that includes 
February 28, 2000 or October 17, 2000, the corporation has net cap- 
ital gains or net capital losses from dispositions of property in the 
year, and the corporation so elects under this subsection in its return 
of income for the year 


(a) the portion of those net capital gains and net capital losses 


/ 
(a) may, on sending the notice of assessment for the year, refund | 
an amount (in this subsection referred to as its “capital gains re- 
fund” for the year) equal to the lesser of D 


(i) the total of °° / ~ ea 


OV cp} 


(A) 14% of the,total of . | | 


; | 
(1) all capital gains dividends paid by the corporation 
in the period commencing 60 days after the beginning. 
of the year and ending 60. days after the end of the 
year, and ing) 
(II) its capital gains redemptions for the year, and 


(B) the amount, if any, that the Minister determines to be. 

reasonable in the circumstances, after giving considera-. 

tion to the percentages, applicable in determining the cor- 

poration’s capital gains refund for the year and preceding 

taxation years and the percentages applicable in determin-, 

ing the corporation’s refundable capital gains tax on hand 

at the end of the year, and 

(ii) the corporation’s refundable capital gains tax on hand at 

the end of the year; and 

(b) shall, with all due dispatch, make that capital gains refund 

after mailing the notice of assessment if an application for it has 

been made in writing by the corporation within the period within 

which the Minister would be allowed under subsection 152(4) tc 

assess tax payable under this Part by the corporation for the yeai 

if that subsection were read without reference to paragrapk 
152(4)(a). 


that is in respect of capital gains and losses from dispositions of | Related Provisions: 130(2) — Application; 131(3) — Application to other liability’ 


property that occurred before February 28, 2000 is deemed to be 
that proportion of the net capital gains or net capital losses re- 
spectively that the number of days that are in the year and before 
February 28, 2000 is of the number of days that are in the year, 


(b) the portion of those net capital gains and net capital losses 


131(3.1), (3.2) — Interest; 131(5.1), (5.2) —TCP gains distribution to non-residen 
subject to withholding tax; 152(1) — Assessment; 157(3)(c) — Reduction in instal. 
ments to reflect capital gains refund; 160.1 — Where excess refunded. | 


History: Para. 131(2)(a) amended by 2001. c. 17, subsec. 128(3), applicable to taxa 
tion years that end after February 27, 2000 except that, for a,taxation year of a mutue 
fund corporation that includes February 28, 2000 or October 17, 2000, or began afte 
February 28, 2000 and ended before October 17, 2000, the reference:to “14%” in c 


that is in ay of Eee oon ae from Pranab of 131(2)(a)(i)(A) shall be read as a.reference to the percentage determined when 28% i 
property that occurred In the year and in the period that began at | jpultiplied by the fraction in para. 38(a), as amended by 2001,,c..17, that applies to th, 
the beginning of February 28, 2000 and ended at the end of Oc- | corporation for the year. Para, 131(2)(a) formerly read: ' 


tober 17, 2000, is deemed to be that proportion of the net capital 
gains or net capital losses respectively that the number of days 
that are in the year and in that period is of the number of days 
that are in the year, and 


(c) the portion of those net capital gains and net capital losses 
that is in respect of capital gains and losses from dispositions of 
property that occurred in the year and in the period that began at 
the beginning of October 18, 2000 and ended at the end of the 
year, is deemed to be that proportion of the net capital gains or 
net capital losses respectively that the number of days that are in 
the year and in that period is of the number of days that are in 
the year, 


and, for the purpose of this subsection, 


(d) the net capital gains of a mutual fund corporation from dis- 
positions of property in the year is the amount, if any, by which 


(a) may, on mailing the notice of assessment for the year, refund without appli- | 
cation therefor an amount (in this section referred to as its “capital gains refund” » 
for the year) equal to the lesser of 4 
(i) 21% of the total of 
(A) all capital gains dividends paid by the corporation in the period | 
commencing 60 days after the commencement of the year and ending 60 
days after the end of the year, and 


(B) its capital gains redemptions for the year, and . 


(ii) the corporation’s refundable capital gains tax on hand_at the end of the. 
year; and 


| 
Para. 131(2)(b) amended by 1998, c. 19, subsec. 157(1), applicable after April 2) 
1989. Para. 131(2)(b) formerly read: { 


(b) shall, with all due dispatch, make such.a refund after mailing the notice of) 
assessment if application therefor has been made in writing by the corporation | 
within the period determined under paragraph 152(4)(b) or (c), as the case may) 
be, within which the Minister may reassess tax payable by the corporation for the: 
year. 


the corporation’ s capital gains from dispositions of property ina | Interpretation Bulletins: IT-98R2: Investment corporations (archived). 


year exceeds the corporation’s capital losses from dispositions | Forms: T2 SCH 18: Federal and provincial or territorial capital gains refund. 


of property in the year, and 


(3) Application to other liability — Instead of making a refur 


(e) the net capital losses of a mutual fund corporation from dis- that might otherwise be made under subsection (2), the Minis 
positions of property in the year is the amount, if any, by which | May, where the corporation is liable or about to become liable 


the corporation’s capital losses from dispositions of property in make any payment under t 


his Act, apply the amount that would ot. 


a year exceeds the corporation’s capital gains from dispositions erwise be refunded to that other liability and notify the corporat 
of property in the year. of that action. 


Related Provisions; 130(2)— Application to investment corporation; 152(1) ; 


History: Subsec. 131(1.9) added by 2001, c. 17, subsec. 128(2), applicable to taxation | Assessment: 222(1)“action” — Ten-year limitation period applies to 131(3). 


years that end after February 27, 2000. 


(3.1) Interest on capital gains refund — Where a capital ga 


(2) Capital gains refund to mutual fund corporation — | refund for a taxation year is paid to, or applied to a liability of 
Where a corporation was, throughout a taxation year, a mutual fund | corporation, the Minister shall pay or apply interest on the refunc’ 
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the prescribed rate for the period beginning on the day that is the 
later of 


(a) the day that is 120 days after the end of the year, and 


(b) the day that is 30 days after the day on which the corpora- 
tion’s return of income under this Part for the year was filed 
under section 150, unless the return was filed on or before the 
day on or before which it was required to be filed, 


| and ending on the day the refund is paid or applied. 


- Related Provisions: 130(2) — Application to investment corporation; 131(3.2) — 


vate corporation throughout: the year except that, in applying 
subsection 186(1) to the Corporation in respect of the year, that 
subsection. shall be read without reference — to paragraph 
186(1)(b). 


Related Provisions: 112 — Deduction of dividends received by resident corpora- 
tion; 113 — Deduction of dividend from foreign affiliate; 131(1 ) — Election re capital 
gains dividend; 131(2) — Capital gains refund; 131(4) — Application of s. 84; 
131(11)(c)—Rules re prescribed labour-sponsored venture capital corporations; 
152(1) — Assessment: 157(3)(c) — Reduction. in instalments to reflect dividend 
refund. 


Excess interest on capital gains refund; 161.1 — Offset of refund interest against ar- 
fears interest; 221.1 — Application of interest where legislation retroactive: 248(11) — 
Interest compounded daily. 


History: Para. 131(3.1)(b) amended by 2003,.c. 15, s. 112, applicable to taxation years 
that end after June 2003. It formerly read: 


(b) the day on which the Corporation’s return of income under this Part for the 
year was filed under section 150, unless the return was filed on or before the day 
on or before which it was required to be filed, 
Subsec. 131(3.1) added by 1994, c. 7. Sch. VIII (1993, c.'24), subsec. 76(2), applicable 
to capital gains refunds paid or applied with respect to taxation years beginning after 
1991. 


Regulations: 4301(b) (prescribed rate of interest), 


(3.2) Excess interest on capital gains refund — Where at 
any particular time interest has been paid to, or applied to a liability 
of, a corporation under subsection (3.1) in respect of a capital gains 
“efund and it is determined at a subsequent time that the capital 
zains refund was less than that in Tespect of which interest was so 
yaid or applied, 


_ (a) the amount by which the interest that was so paid or applied 
exceeds the interest, if any, computed in respect of the amount 
that is determined at the subsequent time to be the Capital gains 
tefund shall be deemed to be an amount (in this subsection re- 
ferred to as the “amount payable”) that became payable under 
this Part by the corporation at the particular time; 


(b) the corporation shall pay to the Receiver General interest at 
the prescribed rate on the amount payable, computed from the 
Particular time to the day of payment; and 


(c) the Minister may at any time assess the corporation in re- 
spect of the amount payable and, where the Minister makes such 
an assessment, the provisions of Divisions I and J apply, with 
such modifications as the circumstances require, in respect of 
the assessment as though it had been made under section 152. 

‘ated Provisions: 20 1)(1) — Deduction on repayment of interest; 130(2) — Ap- 
cation to investment corporation; 161.1 — Offset of refund interest against arrears 
rest; 221.1 — Application of interest where legislation retroactive; 248(11) — In- 
2st compounded daily. 

story: Subsec. 131(3.2) added by 1994, c. 7, Sch. VII (1993, ¢. 24), subsec. 76(2), 
‘icable to capital gains refunds paid or applied with respect to taxation years begin- 
2g after 1991. 


‘gulations: 4301(a) (prescribed rate of interest). 


' Application of section 84 — Section 84 does not apply to 
“m a dividend to have been paid by a corporation to any of its 
‘teholders, or to deem any of the shareholders of a corporation to 
'e received a dividend on any shares of the capital stock of the 
‘poration, if at the time the dividend would, but for this subsec- 
1, be deemed by that section to have been so paid or received, as 
Case may be, the corporation was a mutual fund corporation. 
ated Provisions: 131(11)(c) — Rules re prescribed: labour-sponsored venture 
jal corporations; 132.2(1)(0)(i) [to be repealed], 132.2(3)(D(i) [draft] — Mutual 


History: Subseé. 131(5) amended by 1998, ¢. 19, subsec. 157(2), applicable to 1993 er 
seq. Subsec’ 131(5) formerly. read: 


(5) A’corporation that was, throughout a taxation year, a mutual fund corporation 
other than an investment corporation shall, for the Purposes of paragraph 
87(2)(aa), section 129 and Part IV, be deemed to have been a private corporation 
throughout the year, except that 


(a) its refundable dividend tax on hand at the end of the year (within the 
meaning assigned by subsection 129(3)) shall be determined without refer- 
ence to paragraph (a) of that subsection: and 


(b) in its application to the corporation in respect of the year, subsection 
186(1) shall be read without reference to paragraph 186(1)(b), 


Para. 131(5)(a) amended by 1996, c. 21, subsec. 33(1); applicable to taxation years that 
end after June 1995.:Para. (a) formerly, read: 


(a) for the purposes of section 129. its refundable dividend tax on hand at the end 
of the year shall be deemed to be the amount, if any, by which the total of 


(i) the total of amounts each of which is an amount in respect of the year or 
any preceding taxation year throughout which it is deemed by this subsec- 
tion to have been a private corporation, equal to the tax under Part IV paya- 
ble by it for that year, and 


(.1) the amount, if any, of the Corporation’s addition at December 31, 1986 
of refundable dividerid tax on hand (within the meaning assigned by subsec- 
tion 129(3.3)), 


exceeds the total of 


(ii) the total of amounts each of which is the corporation’s dividend refund 
for any previous taxation year described in subparagraph (i), 


(iii) the amount, if any, of the corporation’s reduction at December 31, 1977 
of refundable dividend tax on hand (within the meaning assigned by subsec- 
tion 129(3.1)), and 


(iv) the amount, if any, of the corporation’s reduction at December 31, 1987 
of refundable dividend tax on hand (within the meaning assigned by subsec- 
tion 129(3.5)): and 


(5.1) TCP gains distribution — If a mutual fund corporation 
elects under subsection (1) to treat a dividend as. a capital gains div- 
idend, for the purposes of this Part and Part XIII, 


(a) each shareholder to whom the dividend is paid is deemed to 
receive from the corporation, at the time the dividend is paid, a 
TCP gains distribution equal to the lesser of the amount of the 
dividend and the shareholder’s pro rata portion at that time of 
the mutual fund corporation’s TCP gains balance; and 


(b) where the dividend is paid to a shareholder who is a non- 
resident person or a partnership that is not a Canadian 
partnership, 


(i) subparagraph (1)(b)(vii) does not apply to the dividend, to 
the extent of the TCP gains distribution, and 


(ii) the TCP gains distribution is a taxable dividend that, ex- 
cept for the purpose of the definition of “capital gains divi- 
dend account” in subsection (6), is not a capital gains 
dividend. 


Related Provisions: 131(5.2) — Limitation on application of 131(5.1); 131(6) — 


_ Teorganization. 
} 


‘Dividend refund to mutual fund corporation — A corpo- 
yn that was a mutual fund corporation throughout'a taxation year 
a) is deemed for the purposes of paragraph 87(2)(aa) and sec- 
ion 129 to have been a private corporation throughout the year, 
-Xcept that its refundable dividend tax on hand at the end of the 
ear (within the meaning assigned by subsection 129(3)) shall 
_€ determined without reference to paragraph 129(3)(a); and 


>) where it was not an investment corporation throughout the 
far, is deemed for the purposes of Part IV to have been a pri- 
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Definitions of “pro rata portion” and “TCP gains distribution”: 131(6)“TCP gains bal- 
ance™(a)(ii) — Dividend included in TCP gains balance of shareholder that is mutual 
fund corporation; 132(4)“TCP gains balance’’(a)(ii) — Dividend included in TCP gains 
balance of shareholder that is mutual fund trust; 132(5.1) — Parallel rule for mutual 
fund trust; 212(2) — Withholding tax on taxable dividend deemed payable to non-resi- 
dent; 218.3(2)(c) — Withholding tax on mutual fund distributions to non-residents. 


History: Subsec. 131(5.1) added by 2005, c. 19, subsec. 30(2), applicable after March 
22, 2004. 


(5.2) Application of subsec. (5.1) — Subsection (5.1) applies to 
a dividend paid by a mutual fund corporation in a taxation year only 
if more than 5% of the dividend is received by or on behalf of 


S. 131(5.2) 


shareholders each of whom is a non-resident person or is a partner- 
ship that is not a Canadian partnership. 
Related Provisions: 132(5.2) — Parallel rule for mutual fund corporation. 


History: Subsec. 131(5.2) added by 2005, c. 19, subsec. 30(2), applicable after March 
22, 2004. 


(6) Definitions — In this section, 


“capital gains dividend account” of a mutual fund corporation at 
any time means the amount, if any, by which 
(a) its capital gains, for all taxation years that began more than 
60 days before that time, from dispositions of property after 
1971 and before that time while it was a mutual fund 
corporation 
exceeds 
(b) the total of 
(i) its capital losses, for all taxation years that began more 
than 60 days before that time, from dispositions of property 
after 1971 and before that time while it was a mutual fund 
corporation, 
(ii) all capital gains dividends that became payable by the 
corporation before that time and more than 60 days after the 
end of the last taxation year that ended more than 60 days 
before that time, and 
(iii) the total of all amounts each of which is 
(A) an amount equal to '/2 of its capital gains refund for 
any taxation year throughout which it was a mutual fund 
corporation where the year ended 
(I) more than 60 days before that time, and 
(II) before February 28, 2000, 
(B) an amount equal to 100/18.7 of its capital gains re- 
fund for any taxation year throughout which it was a mu- 
tual fund corporation where the year ended 
(I) more than 60 days before that time, and 
(II) after February 27, 2000 and before October 18, 
2000, or 
(C) an amount equal to !/i4 of its capital gain refund*! for 
any taxation year throughout which it was a mutual fund 
corporation where the year ended 
(I) more than 60 days before that time, and 


(II) after October 17, 2000; 
Proposed Amendment — 131(6)“capital gains 
“dividend account” 
November 9, 2005: 


Letter from Dept. of Finance, / 


Dear [xxx]: : 


by a MEC from the disposition of capital property. Where a MFC 
that makes a distribution out of its realized capital gains, and he trust makes an e 
tion under 104(21) of the Act in favour of the MFC, the MFC will be deemed to have 
realized a taxable capital gain, not a capital gain. As a result, it appears that no amount 
of this distribution will be included in the capital gains dividend accoun _of the mutual 
fund corporation. | Co 


distributed by a trust to the corporation. 


4l sic. Should be “capital gains refund” — ed. 


Income Tax Act, Part I 


rian Ernewein — ae 
Director, Tax Legislation Division, Tax Policy Br: 


Related Provisions: 88(2)(a)(i.1) — Winding-up; 87(2)(bb) — Amalgamation — | 
addition to amounts determined under 131(6)‘capital gains dividend account’(a) and | 
(b). | 
History: Subpara. (b)(iii) of the definition “capital gains dividend account” in subsec,. 
131(6) amended by 2001, c. 17, subsec. 128(4), applicable to taxation years that end) 
after February 27, 2000 except that, for a taxation year of a mutual fund corporation. 
that includes February 28, 2000 or October 17, 2000, or began after February 28, 2000. 
and ended before October 17, 2000, the references to “100/18.7” in cl. (b)Gii)(B) and 
“100/14” in cl. (b)(iii)(C) shall be read as “100/28X”, where “X” is the fraction in para. 
38(a), as amended by 2001, c. 17, that applies to the corporation for the year. Subpara, 

(b)(iii) formerly read: | 


(iii) all amounts each of which is an amount in respect of any taxation year that 
ended more than 60 days before that time throughout which it was a mutual fund 
corporation, equal to !/1 of its capital gains refund for that year, 


The definition “capital gains dividend account” in subsec. 131(6) amended by 1995, ¢. 
3, subsec. 41(3), applicable after February 22, 1994. The definition formerly read: 


“capital gains dividend account” of a mutual fund corporation at any time means — 
the amount, if any, by which the total of 


(a) its capital gains, for all taxation years beginning more than 60 days | 
before that time, from dispositions of property (other than its non-qualifying | 
real property) after 1971 and before that time while it was a mutual fund 
corporation, and 


(b) all amounts each of which is an amount determined by the formula . 
B 
A Kar 
@ 


where 


A is its capital gain, for a taxation year beginning more than 60 days _ 
before that time, from the disposition of a non-qualifying real property _ 
of the corporation before that time while it was a mutual fund 
corporation, 


Bis the number of calendar months in the period that begins with the later 
of the calendar month in which the property was last acquired by it and 
January 1972 and ends with February 1992, and 


Cis the number of calendar months in the period that begins with the later 
of the calendar month in which the property was last acquired by it and | 
January 1972 and ends with the calendar month in which the property | 
was disposed of by it 

exceeds the total of 


(c) its capital losses, for all taxation years beginning more than 60 days | 
before that time, from dispositions of property (other than its non-qualifying 
real property) after 1971 and before that time while it was a mutual fund 
corporation, | 


(d) all amounts each of which is an amount determined by the formula 


E 
iD aes 
F 


where 


D is its capital loss, for a taxation year beginning more than 60 days before 
that time, from the disposition of a non-qualifying real property of the 
corporation before that time while it was a mutual fund corporation, 


Eis the number of calendar months in the period that begins with the later 
of the calendar month in which the property was last acquired by it and 
January 1972 and ends with February 1992, and 


F _ is the number of calendar months in the period that begins with the later” 
of the calendar month in which the property was last acquired by it and 
January 1972 and ends with the calendar month in which the property | 
was disposed of by it, 


(e) all capital gains dividends that became payable by the corporation before 
that time and more than 60 days after the end of the last taxation year ending 
more than 60 days before that time, other than any such dividends that be: 
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came payable out of the corporation’s non-qualifying real property capital 
gains dividend account, 

(f) all amounts each of which is an amount in respect of any taxation year 
ending more than 60 days before that time throughout which it was a mutual 


fund corporation, equal to 100/21 of its capital gains refund for that year, 
and 


(g) the amount, if any, by which the total of the amounts determined under 
paragraphs (b) and (c) of the definition “non-qualifying real property capital 
gains dividend account” in respect of the corporation at that time exceeds the 


amount determined under paragraph (a) of that definition in respect of the 
corporation at that time; 


“Capital gains dividend account” in subsec. 131(6) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 76(3), applicable to 1992 er seq. That definition formerly read: 


“capital gains dividend account” of a mutual fund corporation at any time means 
the amount determined by the formula 


A-(B+C+D) 
where 
A is the total amount of the corporation’s capital gains, for all taxation years 


commencing more than 60 days before that time, from dispositions of pro- 
perty after 1971 and before that time while it was a mutual fund corporation, 


B is the total amount of the corporation’s capital losses, for all taxation years 
commencing more than 60 days before that time, from dispositions of pro- 
perty after 1971 and before that time while it was a mutual fund corporation, 


C is the total amount of all capital gains dividends that became payable by the 
corporation before that time and more than 60 days after the end of the last 
taxation year ending more than 60 days before that time, and 


D is the total of all amounts each of which is an amount in respect of any 
taxation year ending more than 60 days before that time throughout which 
the corporation was a mutual fund corporation, equal to 100/21 of its capital 
gains refund for that year; 


“capital gains redemptions” of a mutual fund corporation for a 
taxation year means the amount determined by the formula 


A 
=x (Cot D 
por (+ D) 


where 


A is the total of all amounts paid by the corporation in the year on 
the redemption of shares of its capital stock, 


B is the total of the fair market value at the end of the year of all 
the issued shares of its capital stock and the amount determined 
for A in respect of the corporation for the year, 


@2) 


is '“/i4 of the corporation’s refundable capital gains tax on hand 
at the end of the year, and 


D is the amount determined by the formula 


(K +L)—-(M+N) 
where 


K is the amount of the fair market value at the end of the year 
of all the issued shares of the corporation’s capital stock, 


L is the total of all amounts each of which is the amount of any 
debt owing by the corporation, or of any other obligation of 
the corporation to pay an amount, that was outstanding at 
that time, 


M is the total of the cost amounts to the corporation at that time 
of all its properties, and 


N is the amount of any money of the corporation on hand at 
that time; 


‘elated Provisions: 130(2) — Application to investment corporation; 132.2(1)(p) 
o be repealed], 132.2(3)(m) [draft] — Mutual fund reorganizations; 257 — Formula 
nount cannot calculate to less than zero. 

istory: The description of C in the definition “capital gains redemptions” in subsec. 
31(6) amended by 2001, c. 17, subsec. 128(5) to replace the reference to “100/21” 
ith “100/14”, applicable to taxation years that end after February 27, 2000 except 
at, for a taxation year of a mutual fund corporation that includes February 28, 2000 or 
ctober 17, 2000, or began after February 28, 2000 and ended before October 17, 
100, “100/14” shall be read as “100/28X”, where ““X” is the fraction in para, 38(a), as 
nended by 2001, c. 17, that applies to the corporation for the year. 


lividend refund [para. 131(6)(c)]” — [Repealed under former 
ct] 
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“non-qualifying real property” — [Repealed] 


History: The definition “non-qualifying real property” in subsec. 131(6) repealed by 
1995, c. 3, subsec. 41(2), applicable after February 22, 1994. The definition formerly 
reads 


“non-qualifying real property” of a corporation or trust (other than a personal 
trust) means property disposed of by the corporation or trust after February 1992 
that at the time of its disposition is 


(a) real property, 


(b) a share of the capital stock of a corporation, the fair market value of 
which is derived principally from real property, other than real property that 
was used 


(i) throughout that part of the 24-month period immediately preceding 
that time while it was owned by the corporation or a corporation related 
to the corporation, or 


(ii) throughout all or substantially all of the time in the period preceding 
that time during which it was owned by the corporation or a corporation 
related to the corporation, 


principally in an active business carried on by the corporation or a corpora- 
tion related to it, but not including a share of the capital stock of a corpora- 
tion the fair market value of which is derived principally from real property 
owned by another corporation the shares of which would, if owned by the 
corporation or the trust, not be non-qualifying real property of the corpora- 
tion or the trust, 


(c) an interest in a partnership or trust, the fair market value of which is 
derived principally from real property, other than real property that was used 


(i) throughout that part of the 24-month period immediately preceding 
that time while it was property of the partnership or trust, or 


(ii) throughout all or substantially all of the time in the period preceding 
that time during which it was property of the partnership or trust, 


principally in an active business carried on by one or more persons as mem- 
bers of the partnership or by the trust, or 


(d) an interest or an option in respect of property described in any of 
paragraphs (a) to (c), 


and, for the purposes of this definition, an “active business” carried on by a per- 
son at any time means a business carried on by the person at that time other than 
a business (other than a business carried on by a credit union or a business of 
leasing property that is not real property) the principal purpose of which is to 
derive income from property (including interest, dividends, rents or royalties), 
unless the person or, where the person carries on the business as a member of a 
partnership, the partnership 


(€) employs in the business at that time more than 5 individuals on a full- 
time basis, or 


(f) in the course of carrying on the business has managerial, administrative, 
financial, maintenance or other similar services provided to it at that time 
and the person or partnership could reasonably be expected to require more 
than 5 full-time employees if those services had not been so provided; 


The closing words of para. (b) of the definition “non-qualifying real property” in sub- 
sec. 131(6) substituted by 1994, c. 21, s. 63, applicable to 1992 et seg. The closing 
words formerly read: 


principally in an active business carried on by the corporation or a corporation 
related to it, 


“Non-qualifying real property” added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
76(3.1), applicable to 1992 et seq. 


“non-qualifying real property capital gains dividend ac- 
count” — [Repealed] 


History: The definition “non-qualifying real property capital gains dividend account” 
in subsec. 131(6) repealed by 1995, c. 3, subsec, 41(2), applicable after February 22, 
1994. The definition formerly read: 


“non-qualifying real property capital gains dividend account” of a mutual fund 
corporation at any time means the amount, if any, by which 


(a) the total of all amounts each of which is the amount by which its capital 
gain, for a taxation year beginning more than 60 days before that time, from 
the disposition of a non-qualifying real property of the corporation before 
that time while it was a mutual fund corporation exceeds the amount deter- 
mined under paragraph (b) of the definition “capital gains dividend account” 
in respect of that disposition 


exceeds the total of 


(b) all amounts each of which is the amount by which its capital loss, for a 
taxation year beginning more than 60 days before that time, from the dispo- 
sition of a non-qualifying real property of the corporation before that time 
while it was a mutual fund corporation exceeds the amount determined 
under paragraph (d) of the definition “capital gains dividend account” in re- 
spect of that disposition, 
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(c) all capital gains dividends that became payable by the corporation before 
that time and more than 60 days after the end of the last taxation year ending 
more than 60 days before that time, other than any such dividends that be- 
came payable out of the corporation’s capital gains dividend account, and 


(d) the amount, if any, by which the total of all amounts determined under 
paragraphs (c) to (f) of the definition “capital gains dividend account” in 
respect of the corporation at that time exceeds the total of all amounts deter- 
mined under paragraphs (a) and (b) of that definition in respect of the corpo- 
ration at that time, 
“Non-qualifying real property capital gains dividend account” added to subsec. 131(6) 
by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 76(3.1), applicable to 1992 et seq. 


“pro rata portion’, of a shareholder at any time, of a mutual fund 
corporation’s TCP gains balance, in respect of a dividend paid by 
the mutual fund corporation on a class of shares of its capital stock, 
means the amount determined by the formula 


JN SOB KC 


where 

A. is the mutual fund corporation’s TCP gains balance immediately 
before that time, 

is the amount received in respect of the dividend by the share- 
holder, and 

C is the total amount of the dividend; 


History: The definition “pro rata portion” in subsec. 131(6) added by 2005, c. 19, 
subsec. 30(3), applicable after March 22, 2004. 


B 


“refundable capital gains tax on hand” of a mutual fund corpora- 
tion at the end of a taxation year means the amount determined by 


the formula 
A-B 
where 
A is the total of all amounts each of which is an amount in respect 
of that or any previous taxation year throughout which the cor- 
poration was a mutual fund corporation, equal to the least of 
(a) 28% of its taxable income for the year, 
(b) 28% of its taxed capital gains for the year, and 


(c) the tax payable by it under this Part for the year deter- 
mined without reference to section 123.2, and 
Bis the total of all amounts each of which is an amount in respect 
of any previous taxation year throughout which the corporation 
was a mutual fund corporation, equal to its capital gains refund 
for the year. 


Related Provisions: 87(2)(bb) — Amalgamation — addition to amounts determined 
under 131(6)“refundable capital gains tax on hand”A and B; 130(2) — Application to 
investment corporation; 131(7) — Taxed capital gains defined; 132.2(1)(1) [to be re- 
pealed], 132.2(3)(i) [draft] — Addition to RCGTOH of transferee on qualifying ex- 
change of property between mutual funds; 257 — Formula cannot calculate to less than 
zero. 


“TCP gains balance’’, of a mutual fund corporation at any time, 
means the amount, if any, by which 
(a) the total of 
(i) the mutual fund corporation’s capital gains from disposi- 
tions, after March 22, 2004 and at or before that time, of tax- 
able Canadian properties, and 
(ii) the TCP gains distributions (including those defined in 
section 132) received by the mutual fund corporation at or 
before that time 


exceeds 
(b) the total of 


(i) the mutual fund corporation’s capital losses from disposi- 
tions, after March 22, 2004 and at or before that time, of tax- 
able Canadian properties, and 
(ii) the total of all amounts deemed, in respect of dividends 
paid by the mutual fund corporation before that time, to be 
TCP gains distributions received by shareholders from the 


Income Tax Act, Part I 


History: The definition “TCP gains balance” in subsec. 131(6) added by 2005, c. 19, 
subsec. 30(3), applicable after March 22, 2004. 


“TCP gains distribution” means a TCP gains distribution de- 
scribed in subsection (5.1). | 
Related Provisions: 132(4)“TCP gains distribution” — Definition applies to mutual 
fund trust. 


History: The definition “TCP gains distribution” in subsec. 131(6) added by 2005, c. 
19, subsec. 30(3), applicable after March 22, 2004. 


(7) Definition of “taxed capital gains” — In subsection (6), . 
“taxed capital gains” of a taxpayer for a taxation year has the mean- | 
ing assigned by subsection 130(3). 


(8) Meaning of “mutual fund corporation” — Subject to sub- 
section (8.1), a corporation is, for the purposes of this section, a. 
mutual fund corporation at any time in a taxation year if, at that, 
time, it was a prescribed labour-sponsored venture capital corpora- | 
tion or ) 


(a) it was a Canadian corporation that was a public corporation; 
(b) its only undertaking was 


(i) the investing of its funds in property (other than real pro- 
perty or an interest in real property), | 
(ii) the acquiring, holding, maintaining, improving, leasing or 
managing of any real property (or interest in real property) 
that is capital property of the corporation, or 
Proposed Amendment — 131(8)(b)(i), (ii)_ 
(i) the investing of its funds in property (other than re 
property or an interest in real property or an immovable 
areal right in an immovable), 1 onieg 
(ii) the acquiring, holding, maintaining, improving, leasit 
tty (or interest in real pr 
r real right in immovable 
ation, or : 


Assent. 
Technical Notes: See under 12(4). 
(iii) any combination of the activities described in subpara: 
graphs (i) and (ii), and 

(c) the issued shares of the capital stock of the corporation in: 
cluded shares 


(i) having conditions attached thereto that included condi. 
tions requiring the corporation to accept, at the demand 0 
the holder thereof and at prices determined and payable 1 
accordance with the conditions, the surrender of the shares. 
or fractions or parts thereof, that are fully paid, or 


(ii) qualified in accordance with prescribed conditions relat, 
ing to the redemption of the shares, 


and the fair market value of such of the issued shares of its capi 
tal stock as had conditions attached thereto that included suc 
conditions or as were so qualified, as the case may be, was nc 
less than 95% of the fair market value of all of the issued share 
of the capital stock of the corporation (such fair market value 
being determined without regard to any voting rights attachin 
to shares of the capital stock of the corporation). | 
Related Provisions: 39(5)— MFC can make election for Canadian securitie. 
131(8.1) —Loss of MFC status; 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft] - | 
Corporation deemed not to be MFC after rollover of property to mutual fund! tus 
142.2(1)“financial institution” (c)(iii) — MFC not. subject. to mark-to-market, rule 
157(3)(c) — Instalments required from MFC; 248(1)‘mutual fund corporation’ - | 
Definition applies to entire Act; 248(4.1) — Meaning of “real right in an immovable 
253.1 — Limited partner not considered to carry on business of partnership. 
History: Subparas. 131(8)(b)(i) and (ii) amended by 1998, c. 19, subsec. 157(3), apP 
cable to 1994 et seg. Subparas. 131(8)(b)(i) and (it) formerly read: 


(i) the investing of its funds in property (other than real property), 


(ii) the acquiring, holding, maintaining, improving, leasing or managing of any | 
i 


mutual fund corporation; 


real property that is capital property of the corporation, or ! 
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Para, 131(8)(b) amended by 1995, c. 21, s. 67. applicable to 1994 et seg. Para. (b) 
formerly read: 
(b) its only undertaking was the investing of funds of the corporation; and 
That portion of subsec. 131(8) preceding para. (a) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 110(1), applicable to 1990 et seq. That portion formerly read: 
(8) Meaning of expression “mutual fund corporation” — For the purposes of 


this Act, a corporation is a mutual fund corporation at any time in a taxation year 
if at that time 


Regulations: 6701 (prescribed labour-sponsored venture capital corporation). 
1.T. Technical News: 6 (mutual funds trading — meaning of “investing its funds in 
property” in 131(8)(b)(i)); 14 (reporting of ‘derivative income by mutual funds). 
Advance Tax Rulings: ATR-62: Mutual fund. distribution limited partnership — 


amortization of selling commissions, 


Forms: RC4169: Tax treatment of mutual funds for individuals [guide]. 


(8.1) Idem — Where, at any time, it can reasonably be considered 
that a corporation, having regard to all the circumstances, including 
the terms and conditions of the shares of its capital stock, was es- 
tablished or is maintained primarily for the benefit of non-resident 
persons, the corporation shall be deemed not to be a mutual fund 
sorporation after that time unless 


(a) throughout the period that begins on the later of February 21, 
1990 and the day of its incorporation and ends.at that time, all or 
substantially all of its property consisted of property other than 
property that would be taxable Canadian property if the defini- 
tion “taxable Canadian property” in subsection 248(1) were read 
without reference to paragraph (b) of that definition; or 


(b) it has not issued a share (other than a share issued as a stock 
dividend) of its capital stock after February 20, 1990 and before 
that time to a person who, after reasonable inquiry, it had reason 
to believe was non-resident, except where the share was issued 
to that person under an agreement in writing entered into before 
February 21, 1990. 


_ Possible Future Amendment — 131(8. 


Tf, at any particular time, the total of all amounts each of 
‘hich is the fair market value, at the particular. time, of an issued 
nd outstanding share of the capital stock of a corporation held by 
non-resident person or a partnership that is not a Canadian part- 
ership is more than 50% of the total of all amounts each of which 
alue, at the particular time, of an issued and. 
orporation, the corporation is deemed. 
lar time, a mutual fund corporation _ 


f a taxable Canadian property (determined without refer- 
ence to paragraph (b) of the definition “taxable Canadian 
property” in subsection 248(1)) of the corporation was not 
More than 10% of the total of all amounts each of which is 
_ the fair market value of a property of the corporation; or 
(b) it has - 
(i) not issued a share (other than a share issued as 4 stock 
dividend) of its capital stock after February 20, 1990 and 
_ before the particular time to a person who, after reasonable 
_ inquiry, it had reason to believe was non-resident, except 
Where the share was issued to that person under an agree- 
Ment in writing entered into before February 21, 1990, and 
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(ii) not issued a share (other than a share issued as a stock _ 
dividend) of its capital stock after [the day before Septem- 
ber 16, 2004] and before the particular time to a partnership — 
_ that, after reasonable inquiry, it had reason to believe was 
not a Canadian partnership, except where the share was is- 
_ Sued to that partnership under an agreement in writing, be- 
tween the corporation and the partnership, made before 
. , September 16,2004. rr 
Application: The September 16, 2004 draft egislation, subsec. 17(4), would have 
amended subsec. 131(8.1) to read as above, applicable after March 22, 2004, except 
that the opening words, in their application before 2005 a corporation, are to, un- 
less the corporation elects otherwise in writing by fili he election with the Min- 
ister of National Revenue on or before its filing-due date for its taxation year in 
which the amending legislation is assented to, be read as follows: 
(8.1) If at any particular time it can Feasonably be considered that a corporation 


__ (having regard to all the circumstances, including the terms and conditions of 2 
the shares of its capital stock) was incorporated, or is maintained, primarily for 
__ the benefi on-resident persons, the corporation is deemed not to be amu- 
_ tua tion after the particular time, unless Lo 
nee in para. 13 1(8.1)(a), as amended, to “January 1, 2005” St6 
007” and the reference to “2004” is to be read as “2006” in © 
staph to a corporation that — 
04 would have ceased to be a mutual fund corporation if _ 
nce to the expression “throughout the period that begins on the © 
January 1, 2005 and the day of its incorporation and ends at the _ 
cular ” in that paragraph were read as “on March 23, 2004”, and 
' (B) the reference to the expression “December 31, 2004” in that paragraph 
were read as “March 22, 2004" and 2 ; io 
(Gi) on March 24, 2004 was a mutual fund corporation. 
This proposal is unlikely to be enacted in its current form; 


see news release in Possi- 


ble Future Amendment to 132(7). 


orporation is not a mutual 
e, it is reasonable to 
primarily for the benefit 
t pe e. The first, which is set 
‘out in paragraph 131(8.1)(a), applies if, throu od that started on Febru- 
ary 21, 1990 (or if later, the date of incorp nd that ends at the particular 
time, all or substantially all of the Corporation’s property consisted of property other 
than taxable Canadian property, The second, which is set out in paragraph 


131(8.1)(b), applies if the corporation did not issue a share of its capital stock, other 
than a stock dividend, after February 20, 1990 and before that time to a person who, 
after reasonable inquiry, it had reason to believe was not resident in Canada, except. 
pursuant fo an agreement in writing entered into before 


section 131(8.1) is amended to provide that a corporation is not a 
ion after a particular time if, at that time, more than 50% of the 
rm ssued and outstanding shares of the capital stock of the 
corporation i butable to the fair market value of shares that are held by one or 
any combination of non-resident persons or partnerships that are not “Canadian part- 
nerships” (as defined in section 102). - es bed : 


This amendment applies 
* after March 22, 2004 to a corporation that so elects in writing by filing the elec- 
tion with the Minister of National Revenue on or before its filing-due date for its 
taxation year in which the amendment receives Royal Assent; and 


after 2004 to a corporation that does not so elect. Where a corporation does not 
so elect, subsection 131(8.1) will continue to provide, until December 31, 2004, 
that the corporation is not a mutual fund corporation after a particular time if, at 
» that time, it can reasonably be considered that the corporation (having regard to 
all the circumstances, including the terms and conditions of the shares of its capi- 
tal stock) was incorporated, or is maintained, primarily for the benefit of non- 
‘Wesident peisons- = ee 7) 


The loss, under the general rule in subsection 131(8.1), after the particular time of a 
corporation’s status as a mutual fund corporation will continue to be subject to the 
exceptions found in paragraphs [31(8.1)(a) and (b), BO 


Paragraph 131(8.1)(a) is amended to clarify that, in addition to other forms of taxable 
Canadian property, Canadian resource property and timber resource property are in- 
cluded in determining the availability of relief under that paragraph. Except as other- 
wise provided in the transitional rules for the amendments, the amendments to para- 
graph 131(8.1)(a) apply after March 22, 2004. - 

Corporations incorporated after 2004 

Paragraph 131(8.1)(a) is amended to provide that the exception applies to a corpora- 
tion incorporated after 2004 only if, throughout the period that begins on the later of 
January 1, 2005 and the day of its incorporation and ends at the particular time, the 
total of all amounts each of which is the fair market value of a “specified property” 
(as newly defined in subsection 132(4)) of the corporation was not more than 10% of 
the fair market value of all of its properties, 
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total of all amounts each of which is the fair market valu 


tion “taxable Canadian prope 
not more than 10% of the fair mark 


at the end of March 


ket value of all of it 
n the later of day of 
ber 31, 


f its properties. - 
rty” in subsection 132(4), see 


aragraph (i.e., the 
(b)(i)) and it has 


Related Provisions: 248(4) — Interest in real property. 


History: Para. 131(8.1)(a) amended by 2001, c. 17, subsec. 128(6), applicable. after 
October 1, 1996. The para. formerly read: 


(a) throughout the period beginning on the later of February 21, 1990 and the 
day of its incorporation and ending at that time, all or substantially all of its 
property consisted of property other than 


(i) real property situated in Canada (including any interest therein or option 
in respect thereof, whether or not the property is in existence), and 
(ii) property that would, if 
(A) the corporation were non-resident, 
(B) paragraph 115(1)(b) were read without reference to subparagraphs 
115(1)(b)G) and (ii), and 
(C) the property were disposed of, 
be taxable Canadian property of the corporation; or 


Subsec. 131(8.1) added by 1994, c. 7, Sch. I (1991, c. 49), subsec. 110(2), applicable 
after February 20, 1990. 


(9) Reduction of refundable capital gains tax on hand — 
Notwithstanding any other provision of this section, the amount de- 
termined for A in the definition “refundable capital gains tax on 
hand” in subsection (6) in respect of the 1972 or 1973 taxation year 
of a corporation is, 
(a) in respect of its 1972 taxation year, 91.25% of the amount so 
determined; and 
(b) in respect of its 1973 taxation year, the total of 
(i) 91.25% of that proportion of the amount so determined 
that the number of days in that portion of the year that is 
before 1973 is of the number of days in the whole year, and 
(ii) 100% of that proportion of the amount so determined that 
the number of days in that portion of the year that is after 
1972 is of the number of days in the whole year. 


Income Tax Act, Part I | 


Related Provisions: 131(1)—Election re capital gains dividend; 1316) — | 
Definitions. 


| 
(10) Restricted financial institution — Notwithstanding any | 
other provision of this Act, a mutual fund corporation or an invest-— 
ment corporation that at any time would, but for this subsection, be | 
a restricted financial institution shall, if it has so elected in pre- 
scribed manner and prescribed form before that time, be deemed 
not to be a restricted financial institution at that time. 
Related Provisions: 112(2.1) — Where no deduction of dividend permitted. 


Forms: 12143: Election not to be a restricted financial institution. 


(11) Rules respecting prescribed labour-sponsored | 
venture capital corporations — Notwithstanding any other | 
provision of this Act, in applying this Act to a corporation that was 
at any time a_ prescribed labour-sponsored venture. capital 
corporation, | 


(a) for the purposes of subparagraphs 129(3)(a)(i) and (ii), the 
amount deducted under paragraph 111(1)(b) from the corpora-’ 
tion’s income for each taxation year ending after that time shall 


be deemed to be nil; 
(b) the definition “aggregate investment income” in subsection 
129(4) shall be read without reference to paragraph (a) of that: 
definition in its application to taxation years that end after that 
time; 
(c) notwithstanding subsection (4), if it so elects in its return of 
income under this Part for a taxation year ending after that time, 
subsection 84(1) applies for that year and all subsequent taxation 
years; 
(d) subsection (5) does not apply for taxation years ending after 
that time; and / 4 
(e) the amount of the corporation’s capital dividend account al 
any time after that time shall be deemed to be nil. 
Related Provisions: 157(3)(c) — Reduction in instalments to reflect dividend re: 
fund; 186.1 — Exempt corporations. 


History: Para. 131(11)(b) amended by 1996, c. 21, subsec. 33(2), applicable to taxa: 
tion years that end after June 1995. Para. (b) formerly read: 


| 
| 
: 


(b) the value of A in the definition “Canadian investment income” in subsection | 
129(4) shall be deemed to be zero for taxation years ending after that time; 


Subsec. 131(11) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 110(3), applicable t: 
1990 et seq. ' | 


Definitions [s. 131]: “active business” — 248(1); “amount”, “assessment”, “busi, 
ness” — 248(1); “Canada” — 255; “Canadian corporation” — 89(1), 248(1); “Cana 
dian partnership” — 102, 248(1); “capital gains dividend” — 131(1), (5.1)(b) (ii); “cap 
ital dividend account” — 89(1) [technically not applicable to s. 131]; “capital gain” — 
39(1)(a), 248(1); “capital gains dividend account’, “capital gains redemptions” — 
131(6); “capital gains refund’ — 131(2); “capital loss” — 39(1)(b), 248(1); “capite’ 
property” — 54, 248(1); “class of shares” — 248(6); “corporation” — 248(1), Inte) 
pretation Act 35(1); “cost amount” — 248(1); “credit union” — 137(6), 248(1); “dispc, 
sition”, “dividend” — 248(1); “immovable” — Quebec Civil Code art. 900-907; 9 
terest’ —in real property 248(4); “investment corporation” — 130(3), 248(1 
“Minister? — 248(1); “mutual fund corporation” — 131(8), (8.1), 132.2(1)(0)() [to t 
repealed], 132.2(3)()(i) [draft], 132.2(1)(q) [to be repealed}, 132.2(1)(n) (draft, 
248(1); “non-resident” — 248(1); “payable” — 84(7); “person”, “prescribed” - 
248(1); “prescribed labour-sponsored venture capital corporation” — Reg. 6701; “pri 
scribed rate’ — Reg. 4301; “private corporation” — 89(1), 248(1); “pro rata po. 
tion” — 131(6); “property” — 248(1); “public corporation” — 89(1), 248(1); “re | 
right in an immovable” — 248(4.1); “received” — 248(7); “refundable capital gail| 
tax on hand” — 131(6); “resident in Canada” — 250; “restricted financial institution, 
“share”, “shareholder” — 248(1); “stock dividend’? — 248(1); “TCP gains balance” - 
131(6); “TCP gains distribution” — 131(5.1), (6); “tax payable” — 248(2); “taxab | 
Canadian property” — 248(1); “taxable capital gain” — 38(a), 248(1); “taxable div 

dend” — 89(1), 248(1); “taxable income” —2(2), 248(1); “taxation year” — 24) 
“taxed capital gains” — 130(3)(b), 131(7); “taxpayer” — 248(1); “trust” — 1040, 
248(1), (3); “undertaking” — 253.1(a); “writing” — Interpretation Act 35(1). 
Regulations [s. 131]: 6701 (prescribed labour-sponsored — venture capi 


corporation). { 


i 


Mutual Fund Trusts 


132. (1) Capital gains refund to mutual fund trust — Whe 
a trust was, throughout a taxation year, a mutual fund trust and, 
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return of its income for the year has been made within 3 years from 
the end of the year, the Minister 


(a) may, on sending the notice of assessment for the year, refund 
an amount (in this subsection referred to as its “capital gains re- 
fund” for the year) equal to the lesser of 


(i) the total of 


(A) 14.5% of the total of the trust’s capital gains redemp- 
tions for the year, and 


(B) the amount, if any, that the Minister determines to be 
reasonable in the circumstances, after giving considera- 
tion to the percentages applicable in determining the 
trust’s capital gains refunds for the year and preceding 
taxation years and the percentages applicable in determin- 
ing the trust’s refundable capital gains tax on hand at the 
end of the year, and 


(ii) the trust’s refundable capital gains tax on hand at the end 
of the year; and 


(b) shall, with all due dispatch, make that capital gains refund 
after mailing the notice of assessment if an application for it has 
been made in writing by the trust within the period within which 
the Minister would be allowed under subsection 152(4) to assess 
tax payable under this Part by the trust for the year if that sub- 
section were read without reference to paragraph 152(4)(a). 
telated Provisions: 104(21) — Allocation of capital gains and losses to benefi- 
laries; 127.55(f)(ii) — No minimum tax on mutual fund trust; 132(2) — Application 
0 other liability; 132(2.1), (2.2) — Interest; 132(5.1), (5.2) — TCP gains distribution 
0 non-resident subject to withholding tax; 132.1 — Deduction for certain amounts des- 
gnated by mutual fund trust; 132.2 — Mutual fund reorganizations; 142.2(1)“financial 
astitution”’(d) — Mutual fund trust not subject to mark-to-market rules: 152(1) — As- 
essment: 160.1 — Where excess refunded. 
listory: Para. 132(1)(a) amended by 2001, c. 17, subsec. 129(1), applicable to taxa- 
on years that end after February 27, 2000 except that, for a taxation year of a mutual 
ind trust that includes February 28, 2000 or October 17, 2000, or began after February 
8, 2000 and ended before October 17, 2000, the reference to “14.5%” shall be read as 
reference to the percentage determined when 29% is multiplied by the fraction in 
ara. 38(a), as amended by 2001, c. 17, that applies to the trust for the year. Para. 
32(1)(a) formerly read: 
(a) may, on mailing the notice of assessment for the year, refund without appli- 
cation therefor an amount (in this section referred to as its ‘capital gains refund” 
for the year) equal to the lesser of 


(i) 21.75% of the trust’s capital gains redemptions for the year, and 
(ii) the trust’s refundable capital gains tax on hand at the end of the year; and 


ira. 132(1)(b) amended by 1998, c. 19, subsec. 158(1), applicable after April 27, 
89. Para. 132(1)(b) formerly read: 


(b) shall, with all due dispatch, make such a refund after mailing the notice of 

assessment if application therefor has been made in writing by the trust within 

the period determined under paragraph 152(4)(b) or (c), as the case may be, 

within which the Minister may reassess tax payable by the trust for the year, 
ms; RC4169: Tax treatment of mutual funds for individuals [guide]; T2 SCH 18: 
deral and provincial or territorial capital gains refund; T184: Capital gains refund for 
nutual fund trust. 


) Application to other liability — Instead of making a refund 
at might otherwise be made under subsection (1) the Minister 
ly, where the trust is liable or about to become liable to make any 
yment under this Act, apply the amount that would otherwise be 


unded to that other liability and notify the trust of that action. 


lated Provisions: 132(4) — Definitions; 132(6) — Meaning of mutual fund cor- 
ation; 152(1) — Assessment: 222(1)‘action” — Ten-year limitation period applies 
32(2). 


1) Interest on capital gains refund — If a capital gains re- 
id for a taxation year is paid to, or applied to a liability of, a 
tual fund trust, the Minister shall pay or apply interest on the 
ind at the prescribed rate for the period beginning on the day that 
30 days after the later of 


(a) the day that is 90 days after the end of the year, and 


(b) the day on which the trust’s return of income under this Part 
for the year was filed under section 150 


ending on the day on which the refund is paid or applied. 
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Related Provisions: 132(2.2) — Excess interest on capital gains refund: 161.1 — 
Offset of refund interest against arrears interest; 221.1 — Application of interest where 
legislation retroactive; 248(11) — Interest compounded daily. 


History: The opening words of subsec. 132(2.1) amended by 2003, c. 15, s. 113, appli- 
cable to taxation years that end after June 2003. The opening word: formerly read: 


(2.1) Where a capital gains refund for a taxation year is paid to, or applied to a 
liability of, a mutual fund trust, the Minister shall pay or apply interest on the 
refund at the prescribed rate for the period beginning on the day that is 45 days 
after the later ofand ending on the day on which the refund is paid or applied. 
Subsec. 132(2.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 77, applicable to capi- 
tal gains refunds paid or applied with respect to taxation years beginning after 1991. 


Regulations: 4301(b) (prescribed rate of interest). 


(2.2) Excess interest on capital gains refund — Where at 
any particular time interest has been paid to, or applied to a liability 
of, a trust under subsection (2.1) in respect of a capital gains refund 
and it is determined at a subsequent time that the capital gains re- 
fund was less than that in respect of which interest was so paid or 
applied, 


(a) the amount by which the interest that was so paid or applied 
exceeds the interest, if any, computed in respect of the amount 
that is determined at the subsequent time to be the Capital gains 
refund shall be deemed to be an amount (in this subsection re- 
ferred to as the “amount payable”) that became payable under 
this Part by the trust at the particular time; 


(b) the trust shall pay to the Receiver General interest at the pre- 
scribed rate on the amount payable, computed from the particu- 
lar time to the day of payment; and 


(c) the Minister may at any time assess the trust in respect of the 
amount payable and, where the Minister makes such an assess- 
ment, the provisions of Divisions I and J apply, with such modi- 
fications as the circumstances require, in respect of the assess- 
ment as though it had been made under section 152. 

Related Provisions: 20(1)(1l) — Deduction on repayment of interest; 161.1 — Off- 


set of refund interest against arrears interest: 221.1 — Application of interest where 
legislation retroactive; 248(11) — Interest compounded daily. 


History: Subsec. 132(2.2) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 77, applica- 
ble to capital gains refunds paid or applied with respect to taxation years beginning 
after 1991. 


Regulations: 4301(a) (prescribed rate of interest). 


(3) Application of subsec. 104(20) — In its application in re- 
spect of a mutual fund trust, subsection 104(20) shall be read as if 
the reference therein to “a dividend (other than a taxable dividend)” 
were read as a reference to “a capital dividend”. 


(4) Definitions — In this section, 


“capital gains redemptions” of a mutual fund trust for a taxation 
year means the amount determined by the formula 


@x(C+D)-E 


where 


A is the total of all amounts each of which is the portion of an 
amount paid by the trust in the year on the redemption of a unit 
in the trust that is included in the proceeds of disposition in re- 
spect of that redemption, 


B is the total of the fair market value at the end of the year of all 
the issued units of the trust and the amount determined for A in 
respect of the trust for the year, 


C is 100/14.5 of the trust’s refundable capital gains tax on hand at 


the end of the year, 


D is the amount determined by the formula 


(K + L)—-(M+N) 
where 


K is the amount of the fair market value at the end of the year 
of all the issued units of the trust, 
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L. is the total of all amounts each of which is the amount of any 
debt owing by the trust, or of any other obligation of the trust 
to pay an amount, that was outstanding at that time, 


M is the total of the cost amounts to the trust at that time of all 
its properties, and 

N is the amount of any money of the trust on hand at that time, 
and 


E._ is twice the total of all amounts each of which is an amount des- 
ignated under subsection 104(21) for the year by the trust in re- 
spect of a unit of the trust redeemed by the trust at any time in 
the year and after December 21, 2000; 


Related Provisions: 132:2(1)(p) [to be repealed], 132.2(3)(m) [draft] — Mutual 
fund reorganizations; 257 — Formula amounts cannot calculate to less than zero. 


History: The first formula in the definition “capital gains redemptions” in subsec. 
132(4) amended by 2001 c. 17, subsec. 129(2) to add “- E”, applicable to taxation 
years that end after February 27, 2000. 


The description of A in the definition “capital gains redemptions” in subsec. 132(4) 
amended by the said c. 17, subsec. 129(3), applicable to taxation years that end after 
February 27, 2000. The description formerly read: 

A is the total of all amounts paid by the trust in the year on the redemption of 

units of the trust, 

The description of C in the definition “capital gains redemptions” in subsec. 132(4) 
amended by the said c. 17, subsec. 129(4) to replace the reference to the fraction 
“100/21.75” with a reference to the fraction “100/14.5”, applicable to taxation years 
that end after February 27, 2000 except that, for a taxation year of a mutual fund trust 
that includes February 28, 2000 or October 17, 2000, or began after February 28, 2000 
and ended before October 17, 2000, the reference to the fraction “100/14.5” shall be 
read as a reference to the fraction “100/29X”, where “X” is the fraction in para. 38(a), 
as amended by 2001, c. 17, that applies to the trust for the year. 
The description of E in the definition “capital gains redemptions” in subsec. 132(4) 
added by the said c. 17, subsec. 129(5), applicable to taxation years that end after Feb- 
ruary 27, 2000 except that, for a taxation year of a mutual fund trust that includes 
February 28, 2000 or October 17, 2000, or began after February 28, 2000 and ended 
before October 17, 2000, the word “twice” shall be read as “the fraction that is the 
reciprocal of the fraction in para. 38(a), as amended by. 2001, c. 17, that applies to the 
taxpayer for the year, multiplied by”. 


“pro rata portion’, of a beneficiary, of a mutual fund trust’s TCP 
gains balance for a taxation year, in respect of an amount desig- 
nated under subsection 104(21) by the mutual fund trust for the tax- 
ation year, means the amount determined by the formula 


INSEIBYKE 
where 


A is the mutual fund trust’s TCP gains balance for the taxation 


year, 


B is the amount the mutual fund trust has designated under that 
subsection in respect of the beneficiary for the taxation year, and 

C is the total of all amounts designated under that subsection by 
the mutual fund trust for the taxation year; 

History: The definition “pro rata portion” in subsec. 132(4) added by 2005, c. 19, 

subsec. 31(1), applicable after March 22, 2004. 


“refundable capital gains tax on hand” of a mutual fund trust at 
the end of a taxation year means the amount determined by the 
formula 

A-B 
where 


A is the total of all amounts each of which is an amount in respect 
of that or any previous taxation year throughout which the trust 
was a mutual fund trust, equal to the least of 


(a) 29% of its taxable income for the year, 
(b) 29% of its taxed capital gains for the year, and 


(c) where the taxation year ended after May 6, 1974, the tax 
payable under this Part by it for the year, and 


Bis the total of all amounts each of which is an amount in respect 
of any previous taxation year throughout which the trust was a 
mutual fund trust, equal to its capital gains refund for the year. 
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‘the definitio / ecified property” to 
004. However, see Application annotation ‘to 
1nd, 


Technics 


“TCP gains balance”, of a mutual fund trust for a particular taxa- 
tion year, means the amount, if any, by which 
(a) the total of 
(i) the mutual fund trust’s capital gains from dispositions, af- 
ter March 22, 2004 and at or before the end of the particular 
taxation year, of taxable Canadian properties, and | 
(ii) the TCP gains distributions (including those defined ir 
section 131) received by the mutual fund trust at or before 
the end of the particular taxation year 
exceeds 
(b) the total of 4 
(i) the mutual fund trust’s capital losses from dispositions 
after March 22, 2004 and at or before the end of the particu 
lar taxation year, of taxable Canadian properties, and 
(ii) the total of all amounts deemed, in respect of amount 
designated by the mutual fund trust under subsection 104(21 
for taxation years that preceded the particular taxation yeal 
to be TCP gains distributions received by beneficiaries unde 
the mutual fund trust; Me 


History: The definition “TCP gains balance” in subsec. 132(4) added by 2005, ¢. 1) 
subsec. 31(1), applicable after March 22, 2004. zaptel 


“TCP gains distribution” means a TCP gains distribution de 
scribed in subsection (5.1). | 


History: The definition “TCP gains distribution” in subsec. 132(4) added by 2005, 
19, subsec. 31(1), applicable after March 22, 2004. ‘Ik 


(5) Definition of “taxed capital gains” — In subsection (4 
“taxed capital gains” of a taxpayer for a taxation year has the meal 
ing assigned by subsection 130(3). ret 


(5.1) TCP gains distribution — If a mutual fund trust designat 
an amount under subsection 104(21) for a taxation year of the tru 
in respect of a beneficiary under the trust, for the purposes of th 
Part and Part XIII, One 


(a) the beneficiary is deemed to have received from the mutu | 
fund trust a TCP gains distribution equal to the lesser of! (is 


(i) twice the amount designated, and 


(ii) the beneficiary’s pro rata portion of the mutual fw 
trust’s TCP gains balance for the taxation year; and 


(b) where the beneficiary is a non-resident person or @ partn¢ 
ship that is not a Canadian partnership, et 
(i) the amount designated is deemed by subsection 104(21) : 


be a taxable capital gain of the beneficiary only to the exte 
that it exceeds one half of the TCP gains distribution, aii 


1 
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(ii) one half of the TCP gains distribution is to be added to 
the amount otherwise included under subsection 104(13) in 
computing the income of the beneficiary, and is deemed to 
be an amount to which paragraph 212(1)(c) applies. 
Related Provisions: 131(5.1) — Parallel rule for mutual fund corporation; 
131(6)“TCP gains balance”(a)(ii) — Dividend included in TCP gains balance of share- 
‘holder that is mutual fund corporation; 132(4) — Definitions of “pro rata portion” and 
“TCP gains distribution”: 132(4)“TCP gains balance”(a)(ii) — Dividend included in 
TCP gains balance of shareholder that is mutual fund trust; 132(5.2) — Limitation on 
application of 132(5.1); 212(1)(c) — Withholding tax on taxable dividend deemed paid 


‘under (a)(ii); 218.3(2)(c) — Withholding tax on mutual fund distributions to non- 
‘residents. 


History: Subsec. 132(5.1) added by 2005, c. 19, subsec. 31(2), applicable after March 
22, 2004. 


5.2) Application of subsection (5.1) — Subsection (5.1) ap- 
dies to an amount designated under subsection 104(21) by a mutual 
‘und trust for a taxation year only if more than 5% of the total of all 
mounts each of which is an amount designated under that subsec- 
ton by the mutual fund trust for the taxation year was designated in 
‘espect of beneficiaries under the mutual fund trust each of whom is 
1 non-resident person or is a partnership that is not a Canadian 
yartnership. 


telated Provisions: 131(5.2) — Parallel rule for mutual fund corporation. 


listory: Subsec. 132(5.2) added by 2005, c. 19, subsec. 31(2), applicable after March 
'2, 2004. 


5) Meaning of “mutual fund trust” — Subject to subsection 
/), for the purposes of this section, a trust is a mutual fund trust at 
ny time if at that time 

" (a) it was a unit trust resident in Canada, 


_ (b) its only undertaking was 


(i) the investing of its funds in property (other than real pro- 
perty or an interest in real property), 


(ii) the acquiring, holding, maintaining, improving, leasing or 
Managing of any real property (or interest in real property) 
that is capital property of the trust, or 


Proposed Amendment — 132(6)(b)(i), 
(@) the investing of its funds in propert 
roperty or an interest in real property 
areal right in an immovable), _ 
the acquiring, holding, ‘maintaining, 
r managing of any real property (or int 
perty) or of any immovable (or real rig 
that is capital property of the trust, or” 
ion: The July 18, 2005 draft legislation (Part 3 — bijuralis 
bparas. 132(6)(b)(i) and (ii) to read as above, to come | 


al Notes: See under124), sons 
(iii) any combination of the activities described in subpara- 
graphs (i) and (ii), and 


(©) it complied with prescribed conditions relating to the number 
of its unit holders, dispersal of ownership of its units and public 
trading of its units. 


__ ___ Proposed Amendment — 132(6)(c) 


¢) it complied with prescribed conditions. ea 
Heation: The July 18, 2005 draft legislation (Part 2— technical), s. 128, will 
id para. 132(6)(c) to read as above, applicable to 2000 et seq | 
ical Notes: Subsection 132(6) sets out the definition “mutual fund trust”, 
paragraph 132(6)(c), a trust will qualify at any time as a mutual fund trust only. 
time it meets prescribed conditions relating to the number of its unit holders, _ 
Ownership of trust units issued by it and public trading of tru: 


132(6)(c) is amended so that the prescribed conditions that a trust may be 
Satisfy in order to qualify as a mutual fund trust are not limited to those 
Ownership and trading of its units. 


tions setting out these prescribed conditions for a mutual fund trust are 


formerly read: 


S. 132(6.1) 


Sets out conditions that apply toa class. of units issued by a trast in order for the trust 
to be considered a mutual fund trust. It is intended that proposed amendments to Part 
XLVIII of the Regulations would include the following: / 
_* Paragraph 4801(a) of the Regulations would be 
- 4801(a)(ii) applies to a trust created before 2000, for its 2004 and subsequent 
taxation years, if the trust elects by notifying the Minister of National Revenue in 
writing in its return of income for the taxation year of the trust that ends’in the 
calendar year in which the amending regulations are published in Part II of the 
Canada G a result of the proposed change, if there has been a lawful 
ce to the public of units of a class of units of a trust cre 
1 prospectus, registration statement or similar document ) 
aws of the province to be filed in respect of the 
ould rely upon subparagraph 4801(a)(ii) to meet. in its 
ation years, the condition prescribed under paragraph 4801 (a), 


amended i) that subparagraph 


Regulations would, except as described above, 


egulatio be proposed 
subsequent taxation years of trusts. i 


to apply to the 2000 and 
Related Provisions: 39(5) — MFT can make election for Canadian securities: 
94(1)“exempt foreign trust’’(h) — Non-resident mutual fund trust exempt from NRT 
rules; 94(4)(b) [proposed] — Deeming non-resident trust to be resident in Canada does 
not apply, to 132(6)(a); 104(21) — Allocation of capital gains and losses to benefi- 
ciaries; 132(6.1) — Election to be MFT from beginning of first year; 132(6.2) — Re- 
tention of MFT status to end of year; 132(7) —Loss of MFT status: 132.11 — Op- 
tional December 15 year-end; 132.1(1)(q) —Trust deemed not to be MFT after 
rollover of property to another trust: 142.2(1)“financial institution’(d) — MFT not sub- 
ject to mark-to-market rules: 156(2) — Payment of tax by MFT; 210.1(b) — MFT not 
subject to Part XII.2 tax: 212(9)(c) — Interest received by MFT and paid to non-re- 
sidents — withholding tax exemption; 248(1)“mutual fund trust” — Definition applies 
to entire Act; 248(4.1) — Meaning of “real right in an immovable”: 253.1 — Limited 
partner not considered to carry on business of partnership. 


History: Subparas. 132(6)(b)(i) and (ii) amended, and the closing words repealed, by 


1998, c. 19, subsecs. 158(2), (3), applicable to. 1994 er seq. Subparas, 132(6)(b)(i) and 
(ii) and the closing words formerly read: 


(i) the investing of its funds in property (other than real property), 


(ii) the acquiring, holding, maintaining, improving, leasing or managing of any 
real property that is ‘capital property of the trust, or 


except that where a trust’s first taxation year ended after 1971 and the trust has, 
after 1971 and on or before the day on or before which it was required by section 
150 to file its return of income for that year, become a mutual fund trust, it shall, 
if it so elected in that return, be deemed to have been a mutual fund trust from 


the commencement of that year until the day on which it so became a mutual 
fund trust. 


Para. 132(6)(b) amended Dy OOS NC. Oa cas applicable to 1994 et seg. Para. (b) 
formerly read: 


(b) its only undertaking was the investing of funds of the trust, and 


That portion of subsec. 132(6) preceding para. (a) amended by 1994, c. 7, Sch. II 


(1991,.c. 49), subsec. 111(1), to add “Subject to subsection (7)”, applicable after Febru- 
ary 20, 1990. 


Subsec. 132(6) substituted by 1973-74, c. 14, s. 41. 
Regulations: 4801 (prescribed conditions). 


I.T. Technical News: 6 (mutual funds trading — meaning of “investing its funds in 
property” in 132(6)(b)(i)); 14 (reporting of derivative income by mutual funds); 34 (in- 
come trusts and subparagraph 132(6)(b)(i)). 


Advance Tax Rulings: ATR-62: Mutual fund distribution 


limited partnership — 
amortization of selling commissions. 


Forms: RC4169: Tax treatment of mutual funds for individuals [guide]. 


(6.1) Election to be mutual fund — Where a trust becomes a 
mutual fund trust at any particular time before the 91st day after the 
end of its first taxation year, and the trust so elects in its return of 
income for that year, the trust is deemed to have been a mutual fund 
trust from the beginning of that year until the particular time. 


History: Subsec. 132(6.1) amended by 1999, c, 22, s. 54, applicable to 1998 er seq. It 


(6.1) Where a trust becomes a mutual fund trust at any particular time before the 
91st day after the end of the calendar year in which its first taxation year began, 
and the trust so elects in its return of income under this Part for that first 
trust is deemed to have been a mutual fund trust from the beginning of 
year until the particular time. 


year, the 
that first 


i a Part XLVIII of the Income Tax Regulations. In particular, Regulation 4801 
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Subsec. 132(6.1) added by 1998, c. 19, subsec. 158(4), applicable to 1994 et seq. 


S. 132(6.2) 


(6.2) Retention of status as mutual fund trust — A trust is 
deemed to be a mutual fund trust throughout a calendar year where 


(a) at any time in the year, the trust would, if this section were 
read without reference to this subsection, have ceased to be a 
mutual fund trust 


(i) because the condition described in paragraph 108(2)(a) 
ceased to be satisfied, 


(ii) because of the application of paragraph (6)(c), or 
(iii) because the trust ceased to exist; 


(b) the trust was a mutual fund trust at the beginning of the year, 
and 


(c) the trust would, throughout the portion of the year through- 
out which it was in existence, have been a mutual fund trust if 


(i) in the case where the condition described in paragraph 
108(2)(a) was satisfied at any time in the year, that condition 
were satisfied throughout the year, 


(ii) subsection (6) were read without reference to paragraph 
(c) of that subsection, and 


(iii) this section were read without reference to this 
subsection. 
Related Provisions: 250(6.1) — Similar rule for trust’s residence in Canada. 
History: Subsec. 132(6.2) added by 2001, c. 17, subsec. 129(6), applicable to 1990 er 
seq. 


(7) Idem [trust primarily for non-residents] — Where, at any 
time, it can reasonably be considered that a trust, having regard to 
all the circumstances, including the terms and conditions of the 
units of the trust, was established or is maintained primarily for the 
benefit of non-resident persons, the trust shall be deemed not to be a 
mutual fund trust after that time unless 


(a) throughout the period that began on the later of February 21, 
1990 and the day of its creation and ended at that time, all or 
substantially all of its property consisted of property other than 
property that would be taxable Canadian property if the defini- 
tion “taxable Canadian property” in subsection 248(1) were read 
without reference to paragraph (b) of that definition; or 


(b) it has not issued any unit (other than a unit issued to a person 
as a payment, or in satisfaction of the person’s right to enforce 
payment, of an amount out of the trust’s income determined 
before the application of subsection 104(6), or out of the trust’s 
capital gains) of the trust after February 20, 1990 and before that 
time to a person who, after reasonable inquiry, it had reason to 
believe was non-resident, except where the unit was issued to 
that person under an agreement in writing entered into before 
February 21, 1990. 


Proposed Amendment — 132(7) 
Letter from Dept. of Finance, November 26, 2004: 
Dear [xxx] ae : 2. / 
Thank you for your letter of November 19, 2004, concerning the application of subsec- 
tion 132(7) of the Income Tax Act (the “Act”). I would also like to acknowledge receipt 
of related submissions from [xxx]. S . 
As you know, subsection 132(7) is a special rule that causes a trust to lose its status as a 
mutual fund if the fund is non-resident owned. (I use the term “non-resident owned” to 
refer both to the existing test for non-resident ownership, as well as the proposed 
“bright-line’”’ test.) This rule does not apply where the trust can rely upon a saving 
provision found in paragraph 132(7)(a) of the Act. That saving provision applies if all 
or substantially all of the fund’s property is, at all times after the later of February 21, 
1990 and the trust’s creation, property other than — as the provision is presently en- 
acted — “taxable Canadian property” (as defined in subsection 248(1) of the Act). 
You have requested that the saving provision in paragraph 132(7)(a) of the Act be 
amended, effective January |, 2004, so that compliance with the savings provision is 
relevant only at the particular time at which the trust fund is non-resident owned (rather 
than at all times in the period that commences at the later of the time the trust was 
created or February 21, 1990 and ends at that particular time). As a result, the saving 
provision would apply to a trust that, at a particular time on or after January 1, 2004, 
becomes a trust that is non-resident owned if, at that particular time, all or substantially 
all of the fund’s property is —- as the provision is presently enacted — property other 
than “taxable Canadian property”. (As you know, it is proposed that after a transition 
period the “all or substantially all” test in paragraph 132(7)(a) be replaced by a specific 
fair market value rule.) _ . . 
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We are prepared to recommend the change that } ou 
of Finance or Parliament will agree with the 
this regard. Nonetheless, we trust that this 


(i) throughout the period that begins on the later of 
1, 2005 and the day on which the trust was created 
ends at the particular time, the total of all amounts each 
which is the fair market value of a specified property of h 
trust was not more than 10% of the total of all amoun 
each of which is the fair market value of a property of th 
trust, and ee 


(i) not issued any unit (other than a unit issued to a persc 
as a payment, or in satisfaction of the person’s right to e 
force payment, of an amount out of the trust’s income ¢ 
termined before the application of subsection 104(6), or o 
_ of the trust’s capital gains) of the trust after February 
1990 and before the particular time to a person who, a 
easonable inquiry, it had reason to believe was non-re: 
dent, except where the unit was issued to that person und 
an agreement in writing entered into before February - 
1990, and oe 


(ii) not issued any unit (other than a unit issued to a partn 
ship as a payment, or in satisfaction of the partnership 
right to enforce payment, of an amount out of the trust’s 
income determined before the application of subsection 

- 104(6), or out of the trust’s capital gains) of the trust after 

- September 15, 2004 and before the particular time to a pa 7 
‘nership that, after reasonable enquiry, it had reason to 

lieve was not a Canadian partnership, except where the 


- regard to all the circumstances, including the terms and conditions of the t 1 it 
of the trust) was created, or is maintained, primarily for the benefit of not 
resident persons, the trust is deemed not to be a mutual fund trust after 


_ particular time, unless 
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In addition, the reference in para, 132(7)(a), as amended, to “January. 1, 2005” is to 
be read as “January 1, 2007" and the reference to “2004” is to be read. as “2006” in 
the application of that paragraph to a corporation that 
_ (i) on March 23, 2004 would have ceased to be a mutual fund trust if 


(A) the reference to the expression “throughout the period that begins on the 
later of January 1, 2005 and the day on which the trust was created and ends 
at the particular time” in that paragraph were read as “on March 23, 2004”, 
and . — 


__ (B) the reference to “December 31, 2004” in that par, 
March 22, 2004’, and ee oo - 
i) on March 24, 2004 was a mutual fund trust. _ 


This proposal is unlikely to be enacted in its current form; ec new. 


{of Ways and Means Motion, later Bill C-33 replacing the Sept. 16/04 draft legisla- . 


tion, now enacted as S.C. 2005, ¢. 19 —ed.] does not include the proposal concern- 
ing mutual funds maintained primarily for the benefit of non-residents. Further dis- 
cussions will be pursued with the private sector concerning the appropriate Canadian 
tax treatment of non-residents investing in resource property through mutual funds. 
Technical Notes: Subsection 132(7) provides that a trust is not a mutual fund trust 

te i at the particular time, it is reasonable to conclude that the 
arily for the benefit of non-resident persons. 

The first, which is set out in paragraph 


trust was established or 
ere are two exception: 
32(7)(a), applies if, throug 
ter, the date of the trust's creation) and that ends at the particular time, all or sub- 
itially all of the trust's proper sisted of property other than taxable Canadian 
operty. The second, which is set out in paragraph 132(7)(b), applies if the trust did 


the person’s right to enforce payment, of an amount out of the trust’s income 
fermined before the application of subsection: 104(6), or out 
ains) after February 20, 1990 and before that time to a person w 
uiry, it had reason to believe was not resident in Canada, exce: 
fas issued pursuant to an agreement in writing entered into b 


990. 


trust) was created, or is maintained, pri- 
dent persons, hr 
ibsection 132(7), after the particular time of a. 
S Status as a mutual fun trust will continue to be subject to the exceptions _ 
d in paragraphs 132(7)(a) and (b). a 
agraph 132(7)(a) is amended to clarify that, together with other forms of taxable 
ladian property, Canadian resource Property and timber resource: 


created after 2004 __ 


fter 2004 if, throughout the period that begins on the late 
@ day of its creation and ends at the particular time, the t 


ts created before 2005 SO . 
i trust created before 2005, paragraph 132(7)(a) is amended to provide that it 
€s to the trust if both ” 


hroughout the period that begins on January 1, 2005 and ends at the particular 
ime, the total of all amounts each of which is the fair market value of a “speci- 
‘led property” (as defined in subsection 132(4)) of the trust was not more than 
‘0% of the fair market value of all of its properties, and 


ioughout the period that began on the later of February 21, 1990 and the day of 
‘8 creation and ends on the earlier of the particular time and December 31, 2004, 
'€ total of all amounts each of which is the fair market value of a taxable Cana- 
‘lan property (determined without reference to paragraph (b) of the definition 
-axable Canadian property” in subsection 248(1)) of the trust was not more than 
% of the fair market value of all of its properties. 


Dept. of Finance news release 2004-075, December 6, 2004: oday’s Notice — 


eriod that started on February 21, 1990 (or if 


issue any unit (other than a unit issued to a person as a payment, or in satisfaction — 


ular, paragraph 132(7)(a) is amended to provide that it oe 


S. 132(7) 


For more detail on the new definition “specified property” in subsection 132(4), 
please see the commentary on that subsection. 


Transitional relief: trusts otherwise offside on March. 23, 2004 
Some trusts that were otherwise mutual fund trusts at the end of March 23, 2004, 


Such a trust, paragraph 132(7)(a) is amended to provide that the exception in that 
paragraph applies to the trust if both _ _. 

-* throughout the period that begins on January 1, 2007 and ends at the particular 
time, the total of all amounts each of which is the fair market value of a “speci- 
fied property” (as defined in subsection 132(4)) of the trust was not more than 
10% of the fair market value of all of its properties, and 


* throughout the period that began on the later of February 21, 1990 and the day of 
its incorporation and ends on the earlier of the particular time and December 30 
2006, the total of all amounts each of which is the fair market value of a taxable 


satisfies the 


right to enfi ts income determined before _ 
the applicati no subsection 104(6), or Out of the trust’s capital gains) of the trust on 
or after September 16, 2004 and before the particular time to a partnership that, after 
reasonable enquiry, it had reason to believe was not a Canadian partnership, except 
where the unit was issued to that Partnership under an agreement in writing, between 
the trust and the partnership, entered into before September 16, 2004. 

Letter from Dept. of Finance, October 5,2004. 

Dear [xxx]:  - 


Thank you for your letter of September 23, 2004 con 
relating to subsection 132(7) of the Income Tax Act ( 
by the Department of Finance on September | 


To briefly highlight the legislative Proposals, it is proposed, effective after December 
31, 2004; that the preamble to subsection 132¢7) be amended to provide that a com- 


mercial trust ceases under certain circumstances to be a mutual fund trust if more 


than 50% of the fair market value of the issued trust units are held by any combina- 
tion of non-resident Pefsons or partnerships (other than a Canadian partnership). 


Under those legislative proposals, if the ownership of the commercial trust’s units by 
non-resident persons Or partnerships (other than a Canadian partnership) exceeds the _ 
50% limit described above, the commercial trust could still maintain its Status as a 
mutual fund trust provided: 


ning the legislative proposals _ 
“Act”) that were announced 


s after February 21, 1990, not more than 10% of the fair market 


| property can be attributed to taxable Canadian property; 


aft r December 31, 2004, not more than 10% of the fair market _ 


€ trust's property can be attributed to property that is any of taxable 
perty, Canadian resource Property or timber resource property. 


In your letter, you had recommended that under the proposed new fair market value 
test, units of a different class of trust, which have substantially the same ri ghts to the 
income, and capital of the trust should be deemed to have the same fair market value. 
You have stated that the fair market value of a publicly listed security is generally 
considered to be equal to its trading price and, as a consequence, it could be difficult 
for a mutual fund trust with units trading on a foreign exchange and a Canadian 
exchange to manage the relative fair market values of issued trust units held by re- 
sidents and non-resident persons or partnerships (other than a Canadian partnership). 
This difficulty arises because trust units held by non-residents may trade at a pre- 
mium because of market forces, even though the rights of the units are substantially 
the same except for ownership restrictions based on country of residence. With re- 
gard to this recommendation, we are willing to conduct further study and consulta- 
tion with the view to addressing this potential difficulty while preserving the integrity 
of the 50% non-resident Ownership test. : — 


Canadian pro 


You have also requested that the new taxable Canadian property exceptions men- 
tioned above be applied prospectively after March 22, 2004. The proposed rules pro- 
vide a 10% taxable Canadian Property Ownership limitation that would have to be 
measured at all times subsequent to February 21, 1990. You argue that the applica- 
tion of this new 10% brightline test to past periods would be inappropriate, given that 
the new test explicitly requires the trust to respect a 10% threshold based on the fair 
market value of the trust’s assets whereas the “all or substantially all” test gave rise 
to some uncertainty as to whether cost or market value would be the appropriate 
measurement base. 


Given the possible differing interpretations of the “all or substantially all” test in 
paragraph 132(7)(a), it would seem appropriate to maintain the existing “all or sub- 
stantially-all” test for periods prior to 2005. Consequently, we are prepared to recom- 
mend to the Minister of Finance that the proposed legislation be modified to provide 


this result. While we cannot offer any assurances that either the Minister or Parlia- 
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S. 132(7) 


ment will agree with our recommendation, we hope that this state nent of our po 
tion is helpful to you. . oe 


Yours sincerely, 


Related Provisions: 248(4) — Interest in real property. 


History: Paras. 132(7)(a) and (b) amended by 2001, c. 17, subsec. 129(7), para. (a) 
applicable after October 1, 1996 and para. (b) applicable after February 20, 1990. The 
paras. formerly read: 


(a) throughout the period beginning on the later of February 21, 1990 and the 
day of its creation and ending at that time, all or substantially all of its property 
consisted of property other than 


(i) real property situated in Canada (including any interest therein or option 
in respect thereof, whether or not the property is in existence), and 


(ii) property that would, if 
(A) the trust were non-resident, 


(B) paragraph 115(1)(b) were read without reference to subparagraphs 
115(1)(b)(@i) and (ii), and 


(C) the property were disposed of, 
be taxable Canadian property of the trust; or 


(b) it has not issued a unit (other than a unit issued to a person in satisfaction of 
the person’s right under the trust to an amount referred to in paragraph 
104(13)(c)) of the trust after February 20, 1990 and before that time to a person 
who, after reasonable inquiry, it had reason to believe was non-resident, except 
where the unit was issued to that person under an agreement in writing entered 
into before February 21, 1990. 


Subsec. 132(7) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 111(2), applicable 
after February 20, 1990. 


1.T. Technical News: 34 (income trusts and non-resident ownership). 


Definitions [s. 132]: “amount”, “assessment” — 248(1); “calendar year” — Interpre- 
tation Act 37(1)(a); “Canada” — 255; “Canadian partnership” — 102, 248(1); “Cana- 
dian resource property” — 66(15), 248(1); “capital dividend” — 83(2), 248(1); “capital 
gain” — 39(1)(a), 248(1); “capital gains redemptions” — 132(4); “capital gains re- 
fund” — 132(1); “capital loss” — 39(1)(b), 248(1); “capital. property” — 54, 248(1); 
“cost amount”, “disposition”, “dividend” — 248(1); “immovable” — Quebec Civil 
Code art. 900-907; “interest” — in real property 248(4); “Minister” — 248(1); “mutual 
fund trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); 
“non-resident”, “person” — 248(1); “prescribed rate” — Reg. 4301; “pro rata por- 
tion” — 132(4); “property” — 248(1); “real right in an immovable” — 248(4.1); “re- 
fundable capital gains tax on hand” — 132(4); “resident in Canada” — 94(3)(a)(viil), 
250; “specified property” — 132(4); “taxable Canadian property” — 248(1); “taxable 
capital gain” — 38(a), 248(1); “taxable dividend” — 89(1), 248(1); “taxable in- 
come” — 2(2), 248(1); “taxation year” — 249; “taxed capital gains” — 130(3), 132(5); 
“TCP gains balance” — 132(4); “TCP gains distribution” — 132(4), (5.1); “timber re- 
source property” — 13(21), 248(1); “trust’— 104(1), 248(1), (3); “undertaking” — 
253.1 (a); “unit trust’ — 108(2), 248(1); “writing” — Interpretation Act 358 

Information Circulars [s. 132]: 78-14R3: Guidelines for trust companies and other 
persons responsible for filing T3-IND, T3G, T3D, T3P, T3S, T3RI and T3F returns. 


132.1 (1) Amounts designated by mutual fund trust [for 
inclusion in taxpayer’s income] — Where a trust in its return 
of income under this Part for a taxation year throughout which it 
was a mutual fund trust designates an amount in respect of a partic- 
ular unit of the trust owned by a taxpayer at any time in the year 
equal to the total of 


(a) such amount as the trust may determine in respect of the par- 
ticular unit for the year not exceeding the amount, if any, by 
which 


(i) the total of all amounts that were determined by the trust 
under subsection 104(16) of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, for taxation years of 
the trust commencing before 1988 


exceeds 


(ii) the total of all amounts determined by the trust under this 
paragraph for the year or a preceding taxation year in respect 
of all units of the trust, other than amounts determined in re- 
spect of the particular unit for the year under this paragraph, 
and 
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(b) such amount as the trust may determine in respect of the par- 
ticular unit for the year not exceeding the amount, if any, by 
which 4 
(i) the total of all amounts described in subparagraph | 
53(2)(h)(i.1) that became payable by the trust after 1987 and | 
before the year | 


exceeds 


(ii) the total of all amounts determined by the trust under this 
paragraph for the year or a preceding taxation year in respect | 
of all units of the trust, other than amounts determined in re-_ 
spect of the particular unit for the year under this paragraph, | 


the amount so designated shall 


(c) subject to subsection (3), be deductible in computing the in- 
come of the trust for the year, and 


(d) be included in computing the income of the taxpayer for the 
taxpayer’s taxation year in which the year of the trust ends, ex- 
cept that where the particular unit was owned by two or more. 
taxpayers during the year, such part of the amount so designated 
as the trust may determine shall be included in computing the 
income of each such taxpayer for the taxpayer’s taxation year in 
which the year of the trust ends if the total of the parts so deter-. 
mined is equal to the amount so designated. 

Related Provisions: 12(1)(m)—Income inclusion — benefits from — trust; 


132.2(1)(n) [to be repealed], 132.2(3)(k) [draft] — Mutual fund reorganization — con- 
tinuation of trust; 214(3)(f.1) — Non-resident withholding tax. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Forms: RC4169: Tax treatment of mutual funds for individuals [guide]. 


(2) Adjusted cost base of unit where designation made — 
In computing, at any time in a taxation year of a taxpayer, the ad- 
justed cost base to the taxpayer of a unit in a mutual fund trust, 
there shall be added that part of the amount included under subsec- 
tion (1) in computing the taxpayer’s income that is reasonably at- 
tributable to the amount determined under paragraph (1)(b) by the 
trust for its taxation year ending in the year in respect of the unit 
owned by the taxpayer. 


Related Provisions: 12(1)(m) — Amounts to be included from business or pro: 
perty — benefits from trusts; 53(1)(d.2) — Addition to adjusted cost base of share. _ 


(3) Limitation on current year deduction — The total of 
amounts deductible by reason of paragraph (1)(c) in computing the 
income of a trust for a taxation year shall not exceed the amoun) 
that would be the income of the trust for the year if no deduction: 
were made under this section and subsection 104(6). 


Related Provisions: 132.2(1)(n) [to be repealed], 132.2(3)(k) [draft] — Mutual fun’ 
reorganization — continuation of trust. | 


(4) Carryover of excess — The amount, if any, by which the to 
tal of all amounts each of which is an amount designated for thi 
year under subsection (1) exceeds the amount deductible under thi 
section in computing the income of the trust for the year, shall, fo’ 
the purposes of paragraph (1)(c) and subsection (3), be deemed des 
ignated under subsection (1) by the trust for its immediately follow 
ing taxation year. 

Related Provisions: 132.2(1)(n) [to be repealed], 132.2(3)(k) [draft] — Mutual fun 
reorganization — continuation of trust. 


(5) Where designation has no effect — Where it is reasonabl 
to conclude that an amount determined by a mutual fund trust 


(a) under paragraph (1)(a) or (b) for a taxation year of the tru: 
in respect of a unit owned at any time in the year by a taxpaye 
who was a person exempt from tax under this Part by reason 
subsection 149(1), or 


(b) under paragraph (1)(d) for the year in respect of the amour 
designated under subsection (1) for the year in respect of th 
unit 
differs from the amount that would have been so determined for th 
year in respect of the taxpayer had the taxpayer not been a persc” 
exempt from tax under this Part by reason of subsection 149(1), th 
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amount designated for the year in respect of the unit under subsec- 
tion (1) shall have no effect for the purposes of paragraph (1)(c). 
Related Provisions: 132.2(1)(n), [to be repealed], 132.2(3)(k) [draft] — Mutual fund 
_ reorganization — continuation of trust. 

Definitions [s. 132.1]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “Ca- 
nadian property” — 133(8); “mutual fund trust” — 132(6)-(7), 132.2(1)(q). [to be re- 
pealed], 132,2(3)(n) [draft], 248(1); “person” — 248(1): “taxation year” — 249; “tax- 
payer” — 248(1); “trust” — 104(1), 248(1), (3). 


132.11 (1) Taxation year of mutual fund trust — Notwith- 
standing any other provision of this Act, where a trust (other than a 
prescribed trust) that was a mutual fund trust on the 74th day after 
the end of a particular calendar year so elects in writing filed with 
the Minister with the trust’s return of income for the trust’s taxation 
year that includes December 15 of the particular year, 


(a) the trust’s taxation year.that began before December 16 of 
the particular year and, but for this paragraph, would end at the 
end of the particular year (or, where the first taxation year of the 
trust began after December 15 of the preceding calendar year 
and no return of income was filed for a taxation year of the trust 
that ended at the end of the preceding calendar year, at the end 
of the preceding calendar year) is deemed to end-at the end of 
December 15 of the particular year; 


(b) where the trust’s taxation year ends on December 15 because 
of paragraph (a), subject to subsection (1.1), each subsequent 
taxation year of the trust is deemed to be the period that begins 
_at the beginning of December 16 of a calendar year and ends at 
_ the end of December 15 of the following calendar year or at 
such earlier time as is determined under paragraph 132.2(1)(b) 
or subsection 142.6(1); and 


__ Proposed Amendment — 13: 
) if the trust’s taxation year ends on. Decem| C 
paragraph (a), subject to subsection (1.1), eac quent tax- 
ation year of the trust is deemed to be the period that begins at 
the beginning of December 16 of a calendar year and ends at. 
the end of December 15 of the following calendar year or at 
any earlier time that is determined under paragraph 132.2(3)(b) 
__ or subsection 142.6(1); and _ + #@=~=. hh 
Application: The July 18, 2005, draft legislation (Part 2— technical), subsec.. 
129(1), will amend para. 132.11(1)(b) to read as above, applicable after 1998, except 
that i applying the par : ation years that end before 2000, it is to be read 


bec ause of 


As a consequence of the restructuring of section 132.2, the reference in paragraph 
ME -LA(A)(b) to paragraph 132.2(1)(b) is replaced by a reference to paragraph 
32.2G)(b). |” ens 4 — oo 
amendment applies after 1998 except that, in applying the amended version of - 
graph 132.11(1)(b) to taxation years that end before 2000, the paragraph is to be 
though it did not contain the words “subject to subsection D 
ph 132.11(1)(c) generally provides that each fiscal period of a mutual fund | 
that has made an election under‘subsection 132.11(1) shall end no later than the | 


f the trust’s taxation year that ends on December loth = 
(c) each fiscal period of the trust that begins in a taxation year of 
the trust that ends on December 15 because of paragraph (a) or 
that ends in a subsequent taxation year of the trust shall end no 
later than the end of the year or the subsequent year, as the case 
may be. 
Related Provisions: 132.11(1.1) — Revocation of election; 132.1 1(2) — Where 
Tust is member of partnership; 132.11(3) — Where trust is beneficiary of another trust: 
| 132.11(6) — Additional income. 
tistory: Para. 132.11(1)(b) amended by 2001, c. 17, subsec. 130(1), applicable to tax- 
ton years that end after 1999. The para. formerly read: 
(b) Where the trust’s taxation year ends on December 15 because of paragraph 


(a), each subsequent taxation year of the trust is deemed to be the period that 
begins at the beginning of December 16 of a calendar year and ends at the end of 


. 
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December 15 of the following calendar year or at such earlier time as is deter- 
mined under paragraph 132.2(1)(b) or subsection 142.6(1); and 


Subsec. 132.11(1) added by 1999, c. 22, s. 55, applicable to 1998 et seg. 
Regulations: 4801.01 (prescribed trust). 


(1.1) Revocation of election — Where a particular taxation year 
of a trust ends on December 15 of a calendar year because of an 
election made under paragraph (1)(a), the trust applies to the Min- 
ister in writing before December 15 of that calendar year (or before 
a later time that is acceptable to the Minister) to have this subsec- 
tion apply to the trust, with the concurrence of the Minister 


(a) the trust’s taxation year following the particular taxation year 
is deemed to begin immediately after the end of the particular 
taxation year and end at the end of that calendar year; and 


(b) each subsequent taxation year of the trust is deemed to be 
determined as if that election had not been made. 


History: Subsec. 132.11(1.1) added by 2001, c. 17, subsec, 130(2), applicable to taxa- 
tion years that end after 1999. 


(2) Electing trust’s share of partnership income and 
losses — Where a trust is a member of a partnership a fiscal pe- 
riod of which ends in a calendar year after December 15 of the year 
and a particular taxation year of the trust ends on December 15 of 
the year because of subsection (1), each amount otherwise deter- 
mined under paragraph 96(1)(f) or (g) to be the trust’s income or 
loss for a subsequent taxation year of the trust is deemed to be the 
trust’s income or loss determined under paragraph 96(1)(f) or (g) 
for the particular year and not for the subsequent year. 


(3) Electing trust’s income from other trusts — Where a par- 
ticular trust is a beneficiary under another trust a taxation year of 
which (in this subsection referred to as the “other year”) ends in a 
calendar year after December.15 of the year and a particular taxa- 
tion year of the trust ends on December 15 of the year because of 
subsection (1), each amount determined or designated under sub- 
section 104(13), (19), (21), (22) or (29) for the other year that 
would otherwise be included, or taken into account, in computing 
the income of the particular trust for a subsequent taxation year of 
the trust shall 


(a) be included, or taken into account, in computing the particu- 
lar trust’s income for the particular year; and 


(b) not be included, or taken into account, in computing the par- 
ticular trust’s income for the subsequent year. 


(4) Amounts paid or payable to beneficiaries — For the pur- 
poses of subsections (5) and (6) and 104(6) and (13) and notwith- 
standing subsection 104(24), each amount that is paid, or that be- 
comes payable, by a trust to a beneficiary after the end of a 
particular taxation year of the trust that ends on December 15 of a 
calendar year because of subsection (1) and before the end of that 
calendar year, is deemed to have been paid or to have become paya- 
ble, as the case may be, to the beneficiary at the end of the particu- 
lar year and not at any other time. 


_ Proposed Amendment — 132.11(4) 


(4) Amounts paid or payable to beneficiaries — Notwith- 
standing subsection 104(24), for the purposes of subsections (5) 
and (6) and 104(6) and (13) and paragraph (i) of the definition 
“disposition” in subsection 248(1) each amount that is paid, or 
that becomes payable, by a trust to a beneficiary after the end of a 
particular taxation year of the trust that ends on December 15 of a 
calendar year because of subsection (1) and before the end of that 
calendar year, is deemed to have been paid or to have become 
payable, as the case may be, to the beneficiary at the end of the 
particular year and not at any other time. 

Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. 
129(3), will amend subsec. 132.11(4) to read’as above, applicable to amounts that are 
paid or have become payable by a trust, after 1999, 

Technical Notes: Subsection 132.1 1(4) is designed to permit distributions made in 
the last 16 days of a calendar year in respect of a trust’s taxation year ending on 
December 15 of the calendar year to be treated as if they were made at the end of that 
taxation year. 
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Subsection 132.11(4) is amended so that it applies for the purpose of paragraph (i) of 
the definition “disposition” in subsection 248(1). As a result, in the case of a mutual — 
fund trust that has elected under secti 132.11 to have a December 15th i 
year-end, distributions from the trust in respect of a taxpayer's capital interest n 
in the last 16 days of a calendar year will not result in a disposition of the interes 


Letter from Dept. of Finance, March 7, 2 


tion 132.114 


) Of the. 
trust. oS . 


this general rule is found in paragraph 


is no such disposition if the payment is made out of the trust’s income (determine: 
without reference to subsection 104(6)) or capital gains for a tax ion year and th 
payment was made in that taxation year or the right to the payment was acquired i 
that taxation year. ] 3 ‘ : Z Co 2 


As subsection 132.11(4) does not apply for the purpose 
nition “disposition” in subsection 248(1) of the Act, you are concerned that, in the 
case of a mutual fund trust that has elected under section 132.11 to have a December 
[Sth taxation year-end, distributions from the trust in respect of a taxpayer's capital _ 
interest made in the last 16 days of a calendar year will result in a disposition of the _ 
interest. C oe ee oe Oo 


From a policy perspective, a disposition of the taxpayer's capital intere 
unintended in these circumstances. This is because the relevant distribution would 

generally be recognized in computing the taxpayer’s income, such that a disposition — 
of the taxpayer’s interest upon the distribution might give rise to double taxation of © 
the amount distributed. Therefore, we are prepared to recommend an amendment to 
the Act so that subsection 132.11(4) does, for payments made by a mutual fund trust 
after 1999, apply for the purpose of paragraph (i) of the definition “dis Y in 
subsection 248(1) of the Act. _ _ 
Of course, we cannot offer any assurance that either the Minister of Finance or Par- 
liament will agree with the recommendation that we intend to make in this regard. 
Nonetheless, we trust that this statement of our position is helpful. . 


34 
Ee 


Thank you for writin 


Yours sincerely, — 


Brian Ernewein : J 
Director, Tax Legislation Division, Tax Policy Branch 


History: Subsec. 132.11(4) amended by 2001, c. 17, subsec. 130(3), applicable to 

2000 et seg. The subsec. formerly read: 
(4) For the purposes of subsections 52(6) and 104(6) and (13) and subsections 
(5) and (6) and notwithstanding subsection 104(24), each amount that is paid, or 
that becomes payable, by a trust to a beneficiary after the end of a particular 
taxation year of the trust that ends on December 15 of a calendar year because of 
subsection (1) and before the end of that calendar year is deemed to have been 
paid or to have become payable, as the case may be, to the beneficiary at the end 
of the particular taxation year and not at any other time. 


Subsec. 132.11(4) added by 1999, c. 22, s. 55, applicable to 1998 et seq. 


(5) Special rules where change in status of beneficiary — 
Where an amount is deemed by subsection (4) to have been paid or 
to have become payable at the end of December 15 of a calendar 
year by a trust to a beneficiary who was not a beneficiary under the 
trust at that time, 


(a) notwithstanding any other provision of this Act, where the 
beneficiary did not exist at that time, except for the purpose of 
this paragraph, the first taxation year of the beneficiary is 
deemed to include the period that begins at that time and ends 
immediately before the beginning of the first taxation year of the 
beneficiary; 

(b) the beneficiary is deemed to exist throughout the period de- 
scribed in paragraph (a); and 


(c) where the beneficiary was not a beneficiary under the trust at 
that time, the beneficiary is deemed to have been a beneficiary 
under the trust at that time. 


| 
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Related Provisions: 132.11(4) — Amounts paid to beneficiary from December 16- | 
31. 

(6) Additional income of electing trust — Where a particular i 
amount is designated under this subsection by a trust in its return of 
income for a particular taxation year that ends on December 15 be- ; 
cause of subsection (1) or throughout which the trust was a mutual 
fund trust and the trust does not designate an amount under subsec- 
tion 104(13.1) or (13.2) for the particular year, | 


(a) the particular amount shall be added in computing its income 
for the particular year; and 


(b) for the purposes of subsections 104(6) and (13), each portion 
of the particular amount that is allocated under this paragraph to 

a beneficiary under the trust in the trust’s return of income for. 
the particular year in respect of an amount paid or payable to the’ 
beneficiary in the particular year shall be considered to be addi- 
tional income of the trust for the particular year (determined 

without reference to subsection 104(6)) that was paid or payable, 
as the case may be, to the beneficiary at the end of the particular: 
year. | 


(c) [Repealed] 


Related Provisions: 132.11(4) — Amounts paid to beneficiary from December 16, 
31: 220(3.21)(b) — Late filing, amendment or revocation of designation or allocation. 


History: Para. 132.11(6)(c) repealed by 2001, c. 17, subsec. 130(3), applicable to 2000: 
et seg. The para. formerly read: 


(c) for the purpose of subsection 52(6), where a portion of the particular amount 
is allocated to a beneficiary under paragraph (b) in respect of an amount that 
became payable to the beneficiary in the particular year, the right to the amount 
so payable shall be considered to be a right to enforce payment by the trust to the 
beneficiary out of the trust’s income (determined without reference to the provi- 
sions of this Act) for the particular year. 


Subsec. 132.11(6) added by 1999, c. 22, s. 55, applicable to 1998 er seq. 


(7) Deduction — Subject to subsection (8), the lesser of the. 
amount designated under subsection (6) by a trust for a taxation. 
year and the total of all amounts each of which is allocated by the 
trust under paragraph (6)(b) in respect of the year shall be deductec 
in computing the trust’s income for the following taxation year. — 


Related Provisions: 132.11(8) — Anti-avoidance rule. 


(8) Anti-avoidance — Subsection (7) does not apply in comput: 
ing the income of a trust for a taxation year where it is reasonable tc 
consider that the designation under subsection (6) for the preceding 
taxation year was part of a series of transactions or events that in 
cludes a change in the composition of beneficiaries under the trust 


Related Provisions: 248(10) — Series of transactions or events. 
History [s. 132.11]: S. 132.11 added by 1999, c. 22, s. 55, applicable to 1998 et se¢ 


Definitions [s. 132.11]: “amount” — 248(1); “fiscal period” — 249.1, “Minister” — 
248(1); “mutual fund trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 132.28)! 
[draft], 248(1); “prescribed” — 248(1); “series of transactions” — 248(10); “share” - 
248(1); “taxation year” — 249; “trust” — 104(1), 248(1), (3); “writing” — Interpretc 
tion Act 35(1). 


132.2 (1) Mutual funds — qualifying exchange [rollover] — 
[To be replaced effective 1999; see Proposed Amendment below 
Where a mutual fund corporation or a mutual fund trust has at an 
time disposed of a property to a mutual fund trust in a qualifyin. 
exchange, 


} 
(a) the transferee shall be deemed to have acquired the propert’ 
at the time (in this subsection referred to as the “acquisitio 
time”) that is immediately after the time that is immediately a 
ter the transfer time, and not to have acquired the property at th 
transfer time; 


(b) subject to paragraph (0), the last taxation years of the func 
that began before the transfer time shall be deemed to have el 
ded at the acquisition time, and their next taxation years shall t 
deemed to have begun immediately after those last taxatic 
years ended; 
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(c) the transferor’s proceeds of disposition of the property and 
the transferee’s cost of the property shall be deemed to be the 
lesser of 


(i) the fair market value of the property at the transfer time, 
and 


(ii) the greatest of 


(A) the cost amount to the transferor of the property at the 
transfer time or, where the property is depreciable pro- 
perty, the lesser of its capital cost and its cost amount to 
the transferor immediately before the transfer time, 


(B) the amount that the funds have agreed upon in respect 
of the property in their election in respect of the qualify- 
ing exchange, and 


(C) the fair market value at the transfer time of the con- 
sideration (other than units of the transferee) received by 
the transferor for the disposition of the property; 


(d) where the property is depreciable property and its capital 
cost to the transferor exceeds the transferor’s proceeds of dispo- 
sition of the property under paragraph (c), for the purposes of 
sections 13 and 20 and any regulations made for the purposes of 
paragraph 20(1)(a), 
(i) the property’s capital cost to the transferee shall be 
deemed to be the amount that was its capital cost to the trans- 
feror, and 


(ii) the excess shall be deemed to have been allowed to the 
transferee in respect of the property under regulations made 
for the purposes of paragraph 20(1)(a) in computing income 
for taxation years ending before the transfer time; 
(e) where two or more depreciable properties of a prescribed 
class are disposed of by the transferor to the transferee in the 
same qualifying exchange, paragraph (c) applies as if each pro- 
perty so disposed of had been separately disposed of in the order 
_ designated by the transferor at the time of making the election in 
_ Tespect of the qualifying exchange or, if the transferor does not 
So designate any such order, in the order designated by the 
- Minister; 
(f) each property of a fund, other than 
(1) depreciable property of a prescribed class to which para- 
graph (g) would, but for this paragraph, apply, and 
(ii) property disposed of by the transferor to the transferee at 
the transfer time 


_ Shall be deemed to have been disposed of, and to have been re- 
acquired by the fund, immediately before the acquisition time 
for an amount equal to the lesser of 


(iii) the fair market value of the property at the transfer time, 
and 


(iv) the greater of 


(A) its cost amount or, where the property is depreciable 
property, the lesser of its capital cost and its cost amount 
to the disposing fund at the transfer time, and 


| (B) the amount that the fund designates in respect of the 
| property in a notification to the Minister accompanying 
the election in respect of the qualifying exchange; 
_ (g) where the undepreciated capital cost to a fund of depreciable 
Property of a prescribed class immediately before the acquisition 
time exceeds the total of 


(i) the fair market value of all the property of that class im- 
mediately before the acquisition time, and 


(ii) the amount in respect of property of that class otherwise 
allowed under regulations made for the purposes of para- 
| graph 20(1)(a) or deductible under subsection 20(16) in com- 
| puting the fund’s income for the taxation year that includes 
the transfer time, 


the excess shall be deducted in computing the fund’s income for 
the taxation year that includes the transfer time and shall be 


S. 132.2(1)()(i) 


deemed to have been allowed in respect of property of that class 
under regulations made for the purposes of paragraph 20(1)(a); 


(h) except as provided in paragraph (p), the transferor’s cost of 
any particular property received by the transferor from the trans- 
feree as consideration for the disposition of the property is 
deemed to be 


(i) nil, where the particular property is a unit of the trans- 
feree, and 


(i) the particular property’s fair market value at the transfer 
time, in any other case; 


(i) the transferor’s proceeds of disposition of any units of the 
transferee received as consideration for the disposition of the 
property that were disposed of by the transferor within 60 days 
after the transfer time in exchange for shares of the transferor 
shall be deemed to be nil; 


Q) where shares of the transferor have been disposed of by a 
taxpayer to the transferor in exchange for units of the transferee 
within 60 days after the transfer time, 


(1) the taxpayer’s proceeds of disposition of the shares and 
the cost to the taxpayer of the units shall be deemed to be 
equal to the cost amount to the taxpayer of the shares imme- 
diately before the transfer time, and 


(ii) where all of the taxpayer’s shares of the transferor have 
been so disposed of, for the purposes of applying section 
39.1 in respect of the taxpayer after that disposition, the 
transferee shall be deemed to be the same entity as the 
transferor; 


(1)(j) [temporary] 
disposed of by a 
© units of the trans- 
_ feree within 60 days after the tr. MG 
(i) the taxpayer’s proceeds of di osition of the shares and 
_ the cost to the taxpayer of the units are deemed to be equal 
_to the cost amount to the taxpayer of the shares immedi- 
ately before the transfer Ue, © 4). 


_of the taxpayer’s shares of the transferor have / 
sposed of, for the purposes of applying section _ 

ect of the taxpayer after that disposition, the — 
eemed to be the same entity as the transferor, — 


purpose of the definition “designated benefici- 

_ ary” in section 210, the units are deemed not to have been 
“held at any time by the transferor, == 
Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. 
130(3), will amend para. 132.2(1)(j) to read as above. applicable for qualifying ex- 
changes that occurred after June 1994 and before 1999. (Effective 1999, all of s, 
132.2 is to be replaced; see below.) ss 


Technical Notes: See under proposed 132.26)\(¢ iii) below, 


(k) where a share to which paragraph (j) applies would, but for 
this paragraph, cease to be a qualified investment (within the 
meaning assigned by subsection 146(1), 146.1(1) or 146.3(1) or 
section 204) as a consequence of the qualifying exchange, the 
share is deemed to be a qualified investment until the earlier of 
the day that is 60 days after the transfer time and the time at 
which it is disposed of in accordance with paragraph (j); 


(1) there shall be added to the amount determined under the 
description of A in the definition “refundable capital gains tax 
on hand” in subsection 132(4) in respect of the transferee for its 
taxation years that begin after the transfer time the amount, if 
any, by which 


(i) the transferor’s refundable capital gains tax on hand 
(within the meaning assigned by subsection 131(6) or 132(4), 
as the case may be) at the end of its taxation year that in- 
cludes the transfer time 
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exceeds 


(ii) the transferor’s capital gains refund (within the meaning 
assigned by paragraph 131(2)(a) or 132(1)(a), as the case 
may be) for that year; 


(m) no amount in respect of a non-capital loss, net capital loss, 
restricted farm loss, farm loss or limited partnership loss of a 
fund for a taxation year that began before the transfer time is 
deductible in computing its taxable income for a taxation year 
that begins after the transfer time; 


(n) where the transferor is a mutual fund trust, for the purposes 
of subsections 132.1(1) and (3) to (5), the transferee shall be 
deemed after the transfer time to be the same mutual fund trust 
as, and a continuation of, the transferor; 


(o) where the transferor is a mutual fund corporation, 


(i) for the purposes of subsection 131(4), the transferor is 
deemed in respect of any share disposed of in accordance 
with paragraph (j) to be a mutual fund corporation at the time 
of the disposition, and 


(ii) for the purposes of Part 1.3, the transferor’s taxation year 
that, but for this paragraph, would have included the transfer 
time is deemed to have ended immediately before the trans- 
fer time (except that, for greater certainty, nothing in this par- 
agraph shall affect the computation of any amount deter- 
mined under this Part); 


(p) for the purpose of determining the funds’ capital gains re- 
demptions (as defined in subsection 131(6) or 132(4)), for their 
taxation years that include the transfer time, 


(i) the total of the cost amounts to the transferor of all its 
properties at the end of the year is deemed to be the total of 
all amounts each of which is 


(A) the transferor’s proceeds of disposition of a property 
that was transferred to a transferee on the qualifying ex- 
change, or 


(B) the cost amount to the transferor at the end of the year 
of a property that was not transferred on the qualifying 
exchange, and 


(ii) the transferee is deemed not to have acquired any pro- 
perty that was transferred to it on the qualifying exchange; 
and 


(q) except as provided in subparagraph (0)(i), the transferor is, 
notwithstanding subsections 131(8) and. 132(6), deemed to be 
neither a mutual fund corporation nor a mutual fund trust for 
taxation years that begin after the transfer time. 


ee _ Proposed Amendment — 132.2(1) 
Sce atendofs. 1322, 00 ae 
Related Provisions: 7(1.4) — Exchange of options giving mutual fund trust em- 


ployee right to acquire units; 54“superficial loss’(c) — No superficial loss on deemed 
disposition and reacquisition. 


History: Para. 132.2(1)(k) amended by 1999, c. 22, s. 56, applicable after 1997. It 
formerly read: 


(k) where a share to which paragraph (j) applies would, but for this paragraph, 
cease to be a qualified investment (within the meaning assigned by subsection 
146(1) or 146,3(1) or section 204) as a consequence of the qualifying exchange, 
the share shall be deemed to be a qualified investment until the earlier of the day 
that is 60 days after the transfer time and the time at which it is disposed of in 
accordance with paragraph (J); 


The opening words of para. 132.2(1)(h), paras. 132.2(1)(0) and (p) amended, and para. 
(q) added, by 1998, c. 19, subsecs. 159(1), (2), applicable after June 1994 except that, 
where 


(a) a qualifying exchange (as defined in subsec. 132.2(2)) between funds occurs 
before November 1996, and 


(b) the funds jointly elect in writing filed with the Minister of National Revenue 
before October 1998, 
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subsec. 132.2(1) shall be read without reference to para. 132.2(1)(p), as amended, in its 
application to the exchange. The opening words of para. 132.2(1)(h) and _paras. 
132.2(1)(o) and (p) formerly read: 
(h) the transferor’s cost of any particular property received by the transferor from — 
the transferee as consideration for the disposition of the property shall be deemed 
to be . 


(0) where the transferor is a mutual fund corporation, for the purposes of Part 1.3, 
the transferor’s taxation year that, but for this paragraph, would have ended at 
the acquisition time shall be deemed to have ended immediately before the trans- 
fer time (except that, for greater certainty, nothing in this paragraph affects the 
computation of any amount determined under this Part); and 


(p) the transferor shall, notwithstanding subsections 131(8) and 132(6), be 
deemed to be neither a mutual fund corporation nor a mutual fund trust for taxa- 
tion years beginning after the transfer time. 


Subsec. 132.2(1) added by 1995, c. 21, s. 69, applicable after June 1994. 
Regulations: 1105 (prescribed classes of depreciable property). 
1.T. Technical News: 34 (income trust reorganizations). 


(2) Definitions — In this section, 


“qualifying exchange” means a transfer at any time (in this sectior 
referred to as the “transfer time”) of all or substantially all of the 
property of a mutual fund corporation or mutual fund trust toa mu 
tual fund trust (in this section referred to as the “transferor” anc 
“transferee”, respectively, and as the “funds”) where 


(a) all or substantially all of the shares issued by the transfero 
and outstanding immediately before the transfer time are withi 
60 days after the transfer time disposed of to the transferor, 


(b) no person disposing of shares of the transferor to the trans 
feror within that 60-day period (otherwise than pursuant to th 
exercise of a statutory right of dissent) receives any considera 
tion for the shares other than units of the transferee, and 


(c) the funds jointly elect, by filing a prescribed form with th 
Minister within 6 months after the transfer time, to have this sec 
tion apply with respect to the transfer; 
History: Para: (b) of the definition “qualifying exchange” in subsec. 132.2(2) amende 
by 1998, c. 19, subsec. 159(3), applicable after June 1994. Para. (b) formerly read: 


(b) no person disposing of shares in the transferor to the transferor within that 60° 
day period receives any consideration for those shares other than units of the. 
transferee, and 


The definition “qualifying exchange” in subsec. 132.2(2) added by 1995, c. 21, S16) 
applicable after June 1994, except that an election referred to in para. (c) of the defin, 
tion “qualifying exchange” in subsec. 132.2(2) shall be deemed to have been made in, 
timely manner where it is made before December 31, 1995. 


Forms: T1169: Election on disposition of property by a mutual fund corporation (or 
mutual fund trust) to a mutual fund trust. 


“share” means a share of the capital stock of a mutual fund corpe 
ration and a unit of a mutual fund trust. | 


History: The definition “share” in subsec. 132.2(2) added by 1995, c. 21, s. 69, app! 
cable after June 1994. 

Proposed Administrative Policy — Extension of filin 
es os ne ee ees < 
Letter from CRA,May5,2004. = si(‘“(‘<‘“C‘(C 
Mr, John Mountain, Vice President, Regulation, The Investment Fu 
Canada, Toronto, Ontario — 
Dear Mr. Mountain; 
Re: Blank Extension of Time to! 
This is in response to your letter dated June 25, 


letter, you requested that CRA gran 
mist be prepared Uy Wile tists 


filings ¢ mutual fund trusts that are a pa 
merger, whether or not the merger was a “qualifying exchange” as defined 
tion 132.2(2) of the Income Tax Act (ITA). The types of tax filings to be | 


your request would include: 


+ T2 Trust Income Tax Return _ ee 


* 13 Summary and Suppl 


+ NR4 Summary and Supplementary 
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. * T5008 Summary and Supplementary : be If you require further clarification, please call André Gauthier, Financial Services Spe- 
As well, you requested that the filing due date be extended to the next normal filing | Cialist, at a) 649-3043 oe A288 ee ie 
date that would have occurred in the absence of the merger (i.e. 90 days after Decem- John Luck, Coordinator, Financial Industries, Industry Specialists Services, Tech- 
ber 15 or December 31). Finally, with respect to the continuing fund, you asked to nical Applications & Valuations Division 

combine the information for the taxation years immediately before and after the merger 

date into one T3 slip for each unit-holder (to avoid having to issue multiple slips to the 

investors for the same calendar year). ; -_ 
Blanket extension of time for return filing 


viously discussed, CRA is unable to agree to a blanke! 
filing the required returns and summaries. However, we are pr 
quests for an extension of time for tax filings on a merging of 
se basis. This will ensure that CRA has all requisite info 
informed decision, In order to consider granting an exte: 
‘Manager or Trustee should provide CRA with the following inf 


es Proposed Amendment — 132.2 


132.2 (1) Definitions re qualifying exchange of mutual 
funds — The following definitions ply in this section. 


“first post-exchange year”, 0 
exchange, means the taxation ye: 
ately after the acquisition Time, 


spect of a qualifying 
i that begins immedi- 


'« Reasons for fequesting an extension of time. 


Names of the units trusts, mutual funds trust or mutual funds ¢ ion involved tion referred fo as the “tansfer time’ ) of all or substantially all of 
_ with their identification numbers, the date of the merger and when CRA may ex- | the property ofa mutual fund corporation or a mutual fund trust to 
_ Peet to receive the related returns, ; | & mautual fond trust Gn this Section referred to as the “transferor” 
+ Is the exchange a “qualifying exchange” and “ ansferee” e respectively, and 48 tie funds) if 
_ 132.2(2)(0) of the definition of * substantially all of the shares issued by the transferor _ 
‘At the APFF 2002 ao. ng immediately before the transfer time are 
Nob commit to extending ays after the transfer time disposed of to the — 
‘ity other than the ones describ y . bak / F ~~. 
9¢ granted only to mutual fund 
ourposes of the ITA. An extens 


“qualifying exchange” means a transfer at any time (in this sec- 


Ag 
es 


 (b)nop sposing of shares of the transferor to the trans- 
_ feror within that 60-day period (otherwise than pursuant to the 
exercise of a statutory right of dissent) receives any considera- 
tion for the shares other than units of the transferee; and 
(c) the funds jointly elect, by filing a prescribed form with the 
_ Minister on or before the election’s due date. | 
Related Provisions: 132.2(6) — Due date for election in para. (¢); 132.2(7) — 


identify each of the relevant T3 re 


turns, when they are filed 
trust or transferor trust. 


Amendment or revocation of election. oO 


Indicate whether the feorganization has created a new. 
ontinuation of the existing trust. It should be noted that 
vould be issued to any newly created transferee trust. 


identify any amount of refundable capital gains on hand av 
{tach a copy of the letter approving the request to ea 


* Provide CRA with a breakdown of the types of income an 
arious underlying funds. _ 


aha 
poration an 


ans a share of the cap 
da unit of a mutual 


(2) Timing — In respect of a qualifying exchange, a time referred 


immediatel 


y follows the time that precedes 


‘The granting of an extension of time should not, in any circum an 
_ year-ends of any mutual funds as defined in the ITA. - ; 
ombining of reporting information into one T3 slip for each unit-holder = 
— rr CoC 

he T3 Guide currently authorizes mutual funds that file magnetic media to combine 
‘formation on the T3 slip fr 


ung of the funds "first post-exchange years; 
iables disposition time; =~ _ 
tervening time; and 

of les acquisition time. _ 

(3) General — In respect of a qualifying exchange, 


(a) each property of a fund, other than property disposed of by 
the transferor to the transferee at the transfer time and depre- 
ciable property, is deemed to have been disposed of, and to 
have been reacquired by the fund, at the first intervening time, 
_ for an amount equal to the less 


@ the fair market value ¢ 


* Prepare the tape, cartridg -ROM, or diskette of su 
_ will be submitted to CRA for each individual fund; 


| ported on the combined information slips; 


* Maintain an audit trail so the combined information slips can 


* Provide unit-holders with statements that allow them to reconcile the amounts re- 


Audits these funds later. oe 
2 CRA is prepared to allow the continuing fund to combine th 

ation years immediately before and after the merger date into of 
older provided, of course, that the 3 requirements above ar 


erified, if CRA 


y would also apply to any NR4 Summary and slips or T5008 


issued following a merger of mutual funds. 
_T3 Trust Guide 


erty at the transfer time, 


to ensure that the above information is widely dissemi —rti‘—COOr—CO——C———O—C—FC 
13 Guide be amended to include that information. — (ii) the greater of | 
ee Dl or OMS COM amount and a 
ated at our meeting, while the CRA cannot grant a blanket extension of time | _ (B) the amount that the fund designates in respect of the 
filings, we are prepared to facilitate a request that helps to improve compliance. property in a notification to the Minister acc ompanying 
will consider a request for an extension of time for tax filings on a merging of : ae ee f the AFvin . bhiioe 
funds for the units trusts and mutual funds trusts that are part of the merger, — the election In respect OF the gh ing ex ge, 
Iso confirms that the continuing fund may combine information on specific slips (b) subject to paragraph (1), the last taxation years of the funds 
unit-holder, provided the requester complies with the requirements pointed out that began before the transfer time are deemed to have ended 
aa at the acquisition time, and their first post-exchange years are 
inimize any delay in responding to an extension request, the request should be deemed to have begun immediately after those last taxation 


irded to the Assistant Director, Verification and Enforcement Division (ADVE), 


a ; years ended; 
4d in the Taxation Services Office (TSO) where the Funds Manager has its own 


| This TSO will review the request and provide its answer to the Funds Manager. (c) each depreciable property of a fund (other than property to 
 h respect to the issue regarding the combined reporting of information on informa- which subsection (5) applies and See ae. which et aay 
t slips such as the T-3, we will be forwarding a copy of this letter to the Department (d) would, if this Act were read without reference to this para- 
"nance for consideration of a legislative change. graph, apply) is deemed to have been disposed of, and to have 
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been reacquired, by the fund at the second intervening time for 


an amount equal to the lesser oe 


(i) the fair market value of the property at the depreciables . 


disposition time, and 
(ii) the greater of 


(A) the lesser of its capital cost and its cost amount to _ 
“the disposing fund at the depreciables disposition time, _ 


and 
(B) the amount that the fund designates in respect of the 
property in a notification to the Minister accompanying — 
the election in respect of the qualifying exchange; 


(d) if at the second intervening time the undepreciated capital — 
cost to a fund of depreciable property of a prescribed class ex- 


ceeds the fair market value of all the property of that class, the 
excess is to be deducted in computing the fund’s income for 
the taxation year that includes the transfer time and is deemed 


to have been allowed in respect of property of that class under _ 


regulations made for the purpose of paragraph 20(1)(a); 


‘(e) except as provided in paragraph (m), the transferor’s cost 
of any particular property received by the transferor from the 


transferee as consideration for the disposition of the property is _ 


deemed to be 
(i) nil, if the particular property is a unit of the transferee, 
and _ 

(ii) the particular property’s fair market value at the transfer 

time, in any other case; 


(f) the transferor’s proceeds of disposition of any units of the — 


transferee that were disposed of by the transferor at any partic- 
ular time that is within 60 days after the day that includes [“the 


day that includes” to be deleted per Feb. 14, 2006 comfort let- 


ter below — ed.] the transfer time in exchange for shares of 


the transferor, are deemed to be equal to the cost amount of the | 
units to the transferor immediately before the particular time; 


(g) if, at any particular time that is within 60 days after the day 
that includes [‘‘the day that includes” to be deleted per Feb. 14, 
2006 comfort letter below — ed.] the transfer time, a taxpayer 


disposes of shares of the transferor to the transferor in ex- 


change for units of the transferee 


(i) the taxpayer’s proceeds of disposition of the shares an 

the cost to the taxpayer of the units are deemed to be equal 
to the cost amount to the taxpayer of the 
ately before the particular time, 


(ii) where all of the taxpayer’s shares of the transferor have 


been so disposed of, for the purpose of applying section 
39.1 in respect of the taxpayer after that disposition, the 
transferee is deemed to be the same entity as the transferor, 


(iii) for the purpose of the definition “designated benefici- 


ary” in section 210, the units are deemed not to have been © 


held at any time by the transferor, and 


(iv) where the taxpayer is at the particular time affiliated 
with one or both of the funds, 


(A) those units are deemed not to be identical to any 
other units of the transferee, / 

(B) if the taxpayer is the transferee, and the units cease 
to exist when the taxpayer acquires them (or, for greater 
certainty, when the taxpayer would but for that cessa- 
tion have acquired them), the taxpayer is deemed 


(I) to have acquired those units at the particular time, 
(ID) to have disposed of those units immediately after 
the particular time for proceeds of disposition equal 
to the cost amount to the taxpayer of those units at 
the particular time, and 


shares immedi- 
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_ (h) where 
Act were read without reference to this paragraph, cease to be — 
a qualified investment (within the meaning assigned by sub- 


_ after the day that includes the transfer time and the time. 
which it is disposed of in accordance with paragraph (g);_ 


_ its taxation years that begin 
if any, by which 


exceeds 


- (j) no amount in respect of a non-capital loss, net capital los 
_ restricted farm loss, farm loss or limited partnership loss of 
fund for a taxation year that began before the transfer time is 


_ subsections 132.1(1) and (3) to (5), the transferee is deemed 
after the transfer time to be the same mutual fund trust as, and 


- (m) for the purpose of determining the funds’ capital gains f 
_ demptions (as defined in subsection 131(6) or 132(4), as t 
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(C) in any other case, for the purpose of computing any — 
gain or loss of the taxpayer from the taxpayer's first dis- — 
_ position, after the particular time, of each of those units 
(D) if that disposition is a renunciation or surrender 0 

_ the unit by the taxpayer for no consideration, and i 
not in favour of any person other than the transferee, — 

the taxpayer’s proceeds of disposition of that unit are _ 
deemed to be equal to that unit’s cost amount to th 
taxpayer immediately before that disposition, and 
(11) if subclause (1) does not apply, the taxpayer’ 
proceeds of disposition of that unit are deemed to be - 
equal to the greater of that unit’s fair market value _ 
and its cost amount to the taxpayer immediatel 


before that disposition; _ 
a share to which paragraph (g) applies would, if this 


section 146(1), 146.1(1) or 146.3(1) or section 204) as a conse- _ 
quence of the qualifying exchange, the share is deemed to be 
qualified investment until the earlier of the day that is 60 day: 


(i) there shall be added to the amount determined under thi 
description of A in the definition “refundable capital gains te 
on hand” in subsection 132(4) in respect of the transferee f 
after the transfer time the amount 
(i) the transferor’s refundable capital gains tax on hanc 
(within the meaning assigned by subsection 131(6) 
132(4), as the case may be) at the end of its taxation ye: 
that includes the transfer time : 


(ii) the transferor’ s capital gains refund (within the meanin 
assigned by paragraph 131(2)(a) or 132(1)(a), as the ca: 
may be) for that year; / 


deductible in computing the taxable income of either of th 
funds for a taxation year that begins after the transfer time; 


(k) if the transferor is a mutual fund trust, for the purposes 


a continuation of, the transferor; 
(1) if the transferor is a mutual fund corporation 
(i for the purpose of subsection 131(4) but, for greater ce 
tainty, without having any effect on the computation of an 
amount determined under this Part, the transferor is deem 
in respect of any share disposed of in accordance with pat 
graph (g) to be a mutual fund corporation at the time of t 
disposition, and 
(ii) for the purpose of Part 1.3 but, for greater certain 
without having any effect on the computation of an 
amount determined under this Part, the transferor’s taxatic 
year that, if this Act were read without reference to this p 
-agraph, would have included the transfer time is deem 
have ended immediately before the transfer time; _ 


case may be), for their taxation years that include the transf 
time, _ _ 
(i) the total of the cost amounts to the transferor of all 
properties at the end of the year is deemed to be the total 
all amounts each of which is | 
(A) the transferor’s proceeds of disposition of a pro 
_ that was transferred to a transferee on the qualifyin 
change, or 
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(B) the cost at lount to the transferor at the end of the 
_ year of a property that was not transferred on the quali- 

___ fying exchange, and — 
(ii) the transferee is deemed not to have acquired any pro- 
erty that was transferred to it on the qualifying 


having held 


amendment applies for qualifyin g exchanges that occur 
in former subparagraph 132.2(1)(j)(iii), applies for quali 
red after June. 1994 and before 1999, _ 
es of General Application — Losses 
f) and (g) 
aragraphs 132.2(3)(f) and g) are amended to 
tules do not apply I priately to create arti 
h the changes reflected in these new provisions 
‘most qualifying exchanges, the following is a desc 


ges that 


the definition “qualifying exchange” in new Subsectio 
ially all of the outstanding shares issued by the transferor mus 
isferor within the 60 days after the transfer time, and every / 
hares of the transferor must receive only units of the transf  considera- 
le second leg of a qualifying exchange is thus a set of transactions in which 
a : 


s that if, within 60 days after the transfer time, 

the transferee in exchange for shares of ‘itself, 
med to be nil. Since the units acquired by the trans- 
eemed, under existing paragraph 132.2(1)(h) (now 


priate result in that it creates a phantom loss. New paragraph 132.2(3)(f), 
the proceeds of disposition equal to the cost amount of the units to the trans- 

umediately before the disposition, ensures that the transferor can still roll units 

transferee out to its investors with no tax consequences to it, and avoids the 

n of a phantom loss, Pe 


@ subparagraph 132.2(1)(j)(j) provides that, where a taxpayer disposes of 
the transferor in exchange for units of the transferee within that same 60- 
iod, both the taxpayer’s proceeds of disposition of the shares and the tax- 
ost of the units are deemed to be equal to the cost amount of the shares 
ately before the transfer time. New subparagraph 132.2(3)(g)G) provides that, 
4 taxpayer disposes of shares of the transferor in exchange for units of the 
eree within that same 60-day period, both the taxpayer’s proceeds of disposi- 
if the shares and the taxpayer's cost of the units are deemed to be equal to the 
‘mount of the shares immediately before the disposition. This change — from 
ring the cost amount of the shares immediately before the transfer time to mea- 


3. A similar 


S. 132.2(3) 


ely before the disposition — ensures that the transferor’s investors 
any gain or loss on their exchange of their shares for units of the 


h 132.2(3)(g) also includes a new subparagraph 132.2(3)(g)(iv) to address 
the disposition by certain persons or partnerships of the units in the transferee that 
they received on the qualifying exchange. Those affected by this new provision are 
those who, when they acquire the units, are affiliated with one or both of the funds. 


This could include, for example, the transfere 


he qualifying exchange not to be 
gates the new units from the 


Next, the subp 


other things, 
ond, the ta 


nds, but is not the transferee, — 
) of computing any gain or loss ao 
the taxpayer’s first disposition of each of those units, the pro- 
of the unit will depend on whether the disposition is a renuncia~ _ 

the unit or some other disposition. — : 


be equal to the greater of that unit’s 
er immediately before that disposi- 

ur a loss, including a phantom loss, 

on a disposition of one of those units, but may incur a gain. — _ 

ional points should be noted with respect to the operation of new subpara- 


Y by subclause 132.23)(g)Gv)(C)CD, of a taxpayer's proceeds of 
the units the taxpayer acquired on the qualifying exchange applies 
rst disposition of each unit. It is possible that a taxpayer might dis- 
then reacquire the same unit (under, for example, the change — 

ection 128.1). The subclause will not apply to any subse- 
unit by that taxpayer, _ 


_ qualifying exchange. However, the possible application of the Act’s “superficial 


ented by these amendments, 


Dear (xxx: - - 
Fam writing in response to your letter of January 31, 006 requesting that we recom- 
mend several technical amendments to the mutual fund merger rules in section 132.2 
of the Income Tax Act (the “Act”). These rules are already the subject of extensive 
proposed amendments, and all section references in this letter refer to the proposed 
legislation released in draft on July 18, 2005. 


Liming — 

You note that there appears to be an inconsistency in the time periods referred to in 
the definition of “qualifying exchange” in subsection 132.2(1) and in the preamble of 
paragraph 132.2(3)(g). The definition of “qualifying exchange” requires that all or 
substantially all of the shares or units of the Transferor [As defined in section 132.2 
of the Act.] be disposed of to the Transferor within 60 days after the “transfer time”, 
which is defined to be the time when all or substantially all of the property of the 
Transferor is transferred to the Transferee [As defined in section 132.2 of the Act.]. 
The preamble to paragraph 132.2(3)(g) requires that the exchange of shares or units 
of the Transferor back to the Transferor in exchange for units of the Transferee occur 
on a tax-deferred basis only if the exchange takes place within 60 days after the day 
that includes the transfer time. 
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includes the transfer diet has 
date be the day that includes the tra 


oblitation. Section 116 ier nope when a non 
able oe property that i is not excluded popety. 


time and therefore section 116 eonld not be appli 
arises because paragraph 132. 2(3)G 
corporation or a mutual fund trust, 
ning after the transfer time. Pursuant to paragraph 132. ( 
of the Transferor after the transfer time be 
time”. oo that the aS provides that the 


3. be of Part XI 


You have also noted that there i is a concem that ve a 
shares or units in exchange for un 
exchange, Part XIIL.2 of the Act may apply to impose a | 

sion above, the concern arises only if the 
wigs, a the Transferor isa mutual func 


that the ‘Act be amended to ensure that pee a transaction is not subject to Part XU. 2 
We will recommend that the amendment be applicable to qualifying es tha 
occur after 2004, the date Part XIIL.2 was” ‘introduced. i 


In conclusion, we will commend to the Minister of Finance that the Act be 
amended as discussed abové to clarify the commencement of the 60-day period and 

to clarify that the exchange of. units or shares of a Transferor for units 
feree by a non-resident in the course eof a qualifying a is not subject to sec : 
tion 116 or Part XI{L.2. : 


While we cannot offer any areuanee that ih Minister or Paria cat wae agree 
our recommendation in this ae I hope that this statement of ‘our Position is 
ful to you. ; 


Vous sincerely, 


Brian Ernewein 


Director, Tax Legislation een Tax x Policy Branch - 


Related Provisions: 54"superficial loss’ (co) atical loss rule dees not soph 
to disposition under 132. 2(3)(a) or (c); 132.24) — Transfer of none depece ne? pro-. 
perty; 132.2(5) — Transfer of depreciable property. _ . 


Income Tax-Act, Part I 


the transferee’ § cost of ii Dp 
| of : - 


7. Socieon Ce an units ok the a received _ 
by the transferor for the disposition of the property; 


@ where the capital cost of the. property to the tran rex. 
ceeds the transferor’s proceeds of disposition of the property / 
under paragraph ©), or the purposes of sections 13 and 20 an 


 @ the property’s capital cost to the transferee is deer 10 
_ be the amount that was its capital cost to the transferor, and - 


(ii) the excess is deemed to have been allowed to the tran: 
feree in respect of the property under regulations made 
the purpose of paragraph 20(1)(a) in computing income f 
taxation years ending before the transfer time; and 
e where two or more depreciable properties of a p ribed : 
class are disposed of by the transferor to the transferee in the 
same qualifying exchange, paragraph (c) applies as if each p 
__perty so disposed of had been separately disposed of in the or- _ 
der designated by the transferor at the time of making the elec-_ 
___ tion in respect of the qualifying exchange or, if the transferor 


does not so_ designate any such order, in the orden eae 
by the Minister. : 


(6) Due date The ue date of an clection peibued to in pare 


er ele (c) of the definition “qualifying exchange” in subseciion (Q) 
is” 


@ the day ‘that is 6 ae 


after the day that includ : a 
transfer time; and ; y tha includes the : 
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(6) on joint application by the funds, any later day that the 
Miinisteracwepts1obies Cimon. 690 Tries aes SAO G O10 


(7) Amendment or revocation of el é Silos 


— The Minister 


may, on joint application by the funds on or before the due date of 


an election referred to in paragraph (c) of the definition “qualify- 
ing exchange” in subsection (1), grant permission to amend or re- 
voke the election, _ a 
Application: The Jul 
amend s. 132.2 to rea 


05 draft legislation (Part 2 — technical), ‘s, 130, will 
bove, applicable as follows: _ oe 
The definitions “first post-exchange year” and “share” in subse 132.2(1), and sub- 
secs. 132.2(2) to (5), are applicable to qualifying exchanges that occur after 1998, 
except that if a qualifying exchange occurred before July 18, 2005 and the transferee 
has before July 18, 2005 filed a return of income, for any taxation year, that identi- 
fied the realization of any loss that would not have been realized if paras 132,2G3)@). 
and (g), as amended, had applied in respect of ‘the qualifying exchange, those paras. 
shall be read in their application to the qualifying exchange as f ollow a 


(f) the transferor’s proceeds of disposition of any uni 
were received by the transferor as consideration for the 
 perty, and that were disposed of by the transferor w 
that includes the transfer time in exchange for sh 
edeemedio beni 05 Ge 


“(g) if, within 60 days after the day that include 
~ disposes of shares of the transferor to the transfe 
hegre 
_ (i) the taxpayer's proceeds of disposition of the shar 
oe taxpayer of the units are deemed to be equal to t 


‘taxpayer of the shares immediately before the trans 


fertme, 


the transferee is deemed to be the sam: entity 
finition “designated beneficiary” in se tio 
-d not to have been held at any time by 
The definition “qua yi h 
(7) are applicable to qu lifying 
If a valid election referred to in para. (c) of the definition “qualifying exchange” in 


exchanges that occur after June 1994. 


subsec, 132.2(2) was made, the election continues to have the effect of having s. 


132.2, as modified from time to time, apply to the transfer. 


If a valid election referred to in subsec. 159(4) of the nc me Te 
1997 [S.C. 1998, c. 19: see History to subsec. 132.2(1)] was n 
qualifying exchange, subsec. 132.2(1) of the Act is to 
para, 132.2(1)(p), and the election is, on the applic: 
to have the effect that subsec. 132.2(3), in respect 
read without reference to para. 2230). 


spect of a 
reference to 


ange, is to be 


apply for the section; subsection (2) describes the order in which the events that 


make up a qualifying exchange are considered to have occurred; subsection (3) pro- — 
vides a set of general rules; subsection (4) deals with non-depreciable property thatis 
transferred on the qualifying exchange; and subsection (5) deals with depreciable — 


property that is transferred. Subsection (6) establishes the due date for the election to 
treat a transfer as. a 
Minister of Nationa 


venue to allow that election to be amended or revoked. 


Despite this restructuring, the basic principles of section 132.2 remain unchanged, as 
do most aspects of its operation. The exceptions — the areas where these amend- 


ments change the provision substantively — have to do with depreciable property _ 


that is transferred on a qualifying exchange, and with the election to treat a transac- 
tion as a qualifying exchange. Further modifications have been made to prevent the 
creation of artificial or “phantom” losses, generally in circumstances where one fund 
holds units or shares of the other fund immediately before the transfer time. 
Transfers of Depreciable Property 2 : 
In its current form, section 132.2 does not deal comprehensively with transfers of 
depreciable property between mutual funds. In particular, the deemed timing of the 
transfer, in relation to the deemed year-end of the funds, may prevent either fund 
from claiming capital cost allowance (CCA) for the last taxation year that began 
before the qualifying exchange, The transferor has disposed of the property two mo- 
ments before the end of its year, and the transferee will not acquire it until the last 
moment of its own year. : 

To ensure that one CCA claim is available for that last year, new subsection 132.2(5) 
provides a special regime for qualifying exchanges that include transfers of deprecia- 
ble property. A key aspect of these special rules is the ordering of events in accor- 


(ii) where all of the taxpayer's shares of the transferor have been so dis- - 
the purpose of applying section 39.1 in respect of the tax- 


xchan ee” in subsec. 132.2(1) and subsecs. 132.26) n 7 


rendents Act 


nt, deemed 


ying exchange; and subsection (7) provides authority for the _ 


in Certain Circumstances S. 132.2 


dance with new subsection 132.2(2). That subsection provides that, starting with the 
actual (i.e., legal) transfer of property between a transferor fund and a transferee fund 
that carry out a qualifying exchange, the following series of times occurs, each im- 
mediately after the previous, one: Ls 


Name of Time Description Reference 


ee - 
the transfer time | The actual transfer of the property be- 
eee | tween the funds takes place. 


definition “qualify- 
| ing exchange” in 
132.201) 
The funds are treatéd as having dis- 132.23)@) 
| posed of and reacquired non-trans- Cl 
| ferred property (other than 
| depreciable property). 


y 


oe 7 
132.2(3)(b) > 


| ‘The transferee is treated as having ac- 
_ | quired transferred property (other than 
depreciable property); the funds’ taxa- 


ae | tion years are treated as ending. neni ee 
the beginning of - | 


132.2(3)(b) 


oe oe 
: post-exchange SN ee Ca 67 Oe Q oa 
years 
< =f 4 
| the depreciables — | 132.26)() 
disposition time 
the second inter- | 132,.23)\e) 
vening time 7 
oe be POOR a 
the depreciables The transferee is deemed to have ac- 1 132.2506) 
| acquisition time — | quired any transferred property that is : a 
. depreciable property. | 


of this timing, the transferor fund will be treated as owning, until after its 
t-exchange year has begun, any depreciable property that is being trans- 
ensure that the transfer does not prevent the transferor from deduct- 
pect of property of that class, for its taxation year that ends at the 
me. The new rule also ensures that the transferee does not duplicate that : 
treating the transferee as having acquired the property only after its 


new taxation year has begun. Cl 
This treatment of depreciable property applies, along with most aspects of the re-__ 
structuring of section 132.2, to qualifying exchanges that take place after 1998. 
Timing of Election 9 _ 

For section 132.2 to apply to a transfer of property between mutual funds, the defini- 
tion “qualifying exchange” currently requires the funds to file their joint election im 
prescribed form with the Minister of N tional Revenue within six months after the 
transfer time. This timing requirement anged to allow’ greater flexibility. The 
amended definition ‘qualifying exchan quires that the funds’ election be made 
before the election’s “due date”, sw. subsection 132.2(6) to mean either 
the day that is six months after the day that cludes the transfer time or any later day . 
that the Minister accepts, on joint application by the funds. An example of a case in 
which the Minister might accept such an application would be one in which the Min- 
ister has already decided to accept a late filing of the funds’ returns of income for the 
taxation year that includes the qualifying exchange. 


In certain cases, mutual funds that have elected to treat a transfer as a qualifying 
exchange may wish to amend, or even revoke, their election, New subsection 
132.2(7) allows the funds to do this, on joint application and with the permission of 
the Minister, a rr—“‘i“‘_C*tiwCSi‘(‘COCNSNC*CO*w 
Definitions [proposed s. 132.2]: “acquisition time” — 132.22); “affil-. 
ated’ — 251.1; “amount” — 248(1); “capital gain” — 39(1)(a), 24811) “cost 
moul 248(1); “depreciable property” — 13(21), 248(1); “depreciables aequisi- 
tio — 132.22)(g);, “depreciables disposition time” — 132.2(2)(e), “disposi- 
tion” —248(1); “farm loss” —111(8),  248(1), “first intervening _ time” — 
132.2(2)(b); “first post-exchange year” — 132.2(1); “funds” — 132.2(1) “qualifying 
exchange”; “limited partnership loss” — 96(2.1), 248(1); “Minister” — 248); 
“month” — Interpretation Act 35(1); “mutual fund corporation” — 131(8), 248(1); 
“mutual fund trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 
248(1); “net capital loss”, “non-capital loss” — 111(8), 248(1); “person”, “pre- 
scribed”, “property” — 248(1); “qualifying exchange” — 132.2(1); “regulation” — 
248(1); “restricted farm loss” — 31(1.1), 248(1); “second intervening time” — 
132.2(2)(f); “share”? —- 132.2(1), 248(1); “taxable. income” — 248(1); “taxation 
year” — 249; “taxpayer” — 248(1); “transfer time”, “transferee”, “transferor” — 
132.2(1)“qualifying exchange”; “undepreciated capital cost” —13(21), 248(1). 


Definitions [existing s. 132.2]: “acquisition time” — 132.2(1)(a); “cost amount” — 
248(1); “depreciable property” — 13(21), 248(1): “farm loss” — 111(8), 248(1); “lim- 
ited partnership loss”\— 96(2.1)(e), 248(1); “Minister” — 248(1); “mutual fund corpo- 
ration” —131(8), 248(1); “mutual fund trust” — 132(6)-(7), 132.2(1)(q),'248(1); “net 


capital loss”, “non-capital loss” — 111(8), 248(1); “proceeds’ of disposition” — 54; 
“prescribed”, “property” — 248(1); “qualifying exchange” — 132.2(2);  “regula- 


tion” — 248(1); “restricted farm loss” — 31, 248(1): “share” — 132.2(2); “taxable: in+ 
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come’ — 2(2), 248(1); “taxation year’ — 132.2(1)(b), 249; “transfer time’? — 
132.2(2)qualifying exchange”; “undepreciated capital cost’ — 13(21), 248(1). 


Non-Resident-Owned Investment Corporations 


133. (1) Computation of income — In computing the income of 
a non-resident-owned investment corporation for a taxation year, 


(a) no deduction may be made in respect of interest on its bonds, 
debentures, securities or other indebtedness, and 


(b) no deduction may be made under subsection 65(1), 
and its income and taxable income shall be computed as if 


(c) the only taxable capital gains and allowable capital losses 
referred to in paragraph 3(b) were from dispositions of taxable 
Canadian property, 


(d) any taxable capital gain or allowable capital loss of the cor- 
poration were an amount equal to twice the amount thereof oth- 
erwise determined, and 


(e) subsection 83(2) were read without reference to paragraph 

83(2)(b). 
Related Provisions: 104(10) — Where dividends and interest paid to trust for non- 
residents; 104(11) — Dividend received from NRO; 134— NRO not a Canadian cor- 
poration etc.; 134.2 — Choice of taxation year-end on revocation of election to be 
NRO; 186.1(b) — NRO not subject to Part IV tax; 212(9)(a) — Dividends received by 
trust from NRO —no withholding tax; Canada-U.S. Tax Treaty:Art. XXIX:6(b) — 
Treaty provisions inapplicable to NRO. 


History: Para. 133(1)(c) amended by 2001, c. 17, subsec. 131(1), applicable after Oc- 
tober 1, 1996. The para. formerly read: 
(c) the only taxable capital gains and allowable capital losses referred to in para- 
graph 3(c) were taxable capital gains and allowable capital losses from disposi- 
tions of taxable Canadian property or property that would be taxable Canadian 
property if at no time in the year the corporation had been resident in Canada, 


Para. 133(1)(d) amended by the said c. 17, subsec. 131(2), to replace the expression 
“4/3 of with the word “twice”, applicable to taxation years that end after February 27, 
2000 except that, for a taxation year of a corporation that includes February 28, 2000 or 
October 17, 2000, or began after February 28, 2000 and ended before October 17, 
2000, the word “twice” shall be read as “the fraction that is the reciprocal of the frac- 
tion in para. 38(a), as amended by 2001, c. 17, that applies to the taxpayer for the year, 
multiplied by”. 


Regulations: 502 (annual certificate of changes of ownership of shares and debt). 


(2) Non-resident-owned investment corporations — In 
computing the taxable income of a non-resident-owned investment 
corporation for a taxation year, no deduction may be made from its 
income for the year, except 


(a) interest received in the year from other non-resident-owned 
investment corporations; 


(b) taxes paid to the government of a country other than Canada 
in respect of any part of the income of the corporation for the 
year derived from sources therein; and i 


(c) net capital losses as provided for by section 111. 
Related Provisions: 88(2)(a) — Winding-up of Canadian corporation. 


(3) Special tax rate — The tax payable under this Part by a cor- 
poration for a taxation year when it was a non-resident-owned in- 
vestment corporation is an amount equal to 25% of its taxable in- 
come for the year. 


Related Provisions: 88(2)(a) — Winding-up of Canadian corporation; 157(3)(d) — 
Instalments payable by NRO. 


Advance Tax Rulings: ATR-43: Utilization of a non-resident-owned investment 
corporation as a holding corporation. 


(4) No deduction for foreign taxes — No deduction from the 
tax payable under this Part by a non-resident-owned investment 
corporation may be made under section 124 or in respect of taxes 
paid to the government of a country other than Canada. 

Related Provisions: 88(2)(a)(iv) — Winding-up of Canadian corporation; 111— 
Losses deductible; 115 — Non-residents’ taxable income; 133(8)— Non-resident- 
owned investment corporation. 


(5) [Repealed under former Act] 
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(6) Allowable refund to non-resident-owned investment 
corporations — If the return of a non-resident-owned investment 
corporation’s income for a taxation year has been made within 3 
years from the end of the year, the Minister 


(a) may, on mailing the notice of assessment for the year, refund 
without application therefor its allowable refund for the year; 
and 


(b) shall, with all due dispatch, make that allowable refund after 
mailing the notice of assessment if an application for it has been 
made in writing by the corporation within the period within 
which the Minister would be allowed under subsection 152(4) to 
assess tax payable by the corporation for the year if that subsec- 
tion were read without reference to paragraph 152(4)(a). 
Related Provisions: 88(2)(a)— Winding-up of Canadian corporation; 133(7) — 
Application to other liability; 133(7.01), (7.02) — Interest; 134.1 — Transitional rule 
re elimination of NROs; 152(1) — Assessment of refund; 157(3) — Reduction in in- 
stalment obligations to reflect allowable refund; 160.1 — Where excess refunded. 
History: Para. 133(6)(b) amended by 1998, c. 19, s. 160, applicable after April 27, 
1989. Para. 133(6)(b) formerly read: 
(b) shall, with all due dispatch, make such a refund after mailing the notice of 
assessment if application therefor has been made in writing by the corporation 
within the period determined under paragraph 152(4)(b) or (c), as the case may 
be, within which the Minister may reassess tax payable by the corporation for the 
year. 
Selected Cases [subsec. 133(6)]: The Great Atlantic & Pacific Tea Co. Ltd. v. R., 
[1979] C.T.C. 509 (SCC) (Refund not available when dividend paid prior to end of 
taxation year). 


(7) Application to other liability — Instead of making a refund 
that might otherwise be made under subsection (6), the Minister 
may, where the taxpayer is liable or about to become liable to make 
any payment under this Act, apply the amount that would otherwise 
be refunded to that other liability and notify the taxpayer of that 
action. 


Related Provisions: 88(2)(a)— Winding-up of Canadian corporation; 134.1 — 
Transitional rule re elimination of NROs. 


(7.01) Interest on allowable refund — Where an allowable re- 
fund for a taxation year is paid to, or applied to a liability of, a non- 
resident-owned investment corporation, the Minister shall pay or 
apply interest on the refund at the prescribed rate for the period be- 
ginning on the day that is the later of 


(a) the day that is 120 days after the end of the year, and 


(b) the day that is 30 days after the day on which the corpora- 
tion’s return of income under this Part for the year was filed 
under section 150, unless the return was filed on or before the 
day on or before which it was required to be filed, 


and ending on the day the refund is paid or applied. 


Related Provisions: 133(7.02) — Where excess interest paid; 134.1 — Transitional 
rule re elimination of NROs; 161.1 — Offset of refund interest against arrears interest. 


History: Para. 133(7.01) amended by 2003, c. 15, s. 114, applicable to taxation years 
that end after June 2003. It formerly read: 


(b) the day on which the corporation’s return of income under this Part for the 
year was filed under section 150, unless the return was filed on or before the day 
on or before which it was required to be filed, 


Subsec. 133(7.01) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 78, applicable to 
allowable refunds paid or applied with respect to taxation years beginning after 1991. 
Regulations: 4301(b) (prescribed rate of interest). 


(7.02) Excess interest on allowable refund — Where at any 
particular time interest has been paid to, or applied to a liability of, 
a corporation under subsection (7.01) in respect of an allowable re- 
fund and it is determined at a subsequent time that the allowable 


any at less than that in respect of which interest was so paid or 
applied, 


(a) the amount by which the interest that was so paid or applied 
exceeds the interest, if any, computed in respect of the amount 
that is determined at the subsequent time to be the allowable re- 
fund shall be deemed to be an amount (in this subsection re- 
ferred to as the “amount payable”) that became payable under 
this Part by the corporation at the particular time; 
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(b) the corporation shall pay to the Receiver General interest at 
the prescribed rate on the amount payable, computed from the 
particular time to the day of payment; and 


(c) the Minister may at any time assess the corporation in re- 
spect of the amount payable and, where the Minister makes such 
an assessment, the provisions of Divisions I and J apply, with 
such modifications as the circumstances require, in respect of 
the assessment as though it had been made under section 152. 
Related Provisions: 20(1)(Il) — Deduction on repayment of interest; 161.1 — Off- 


set of refund interest against arrears interest; 221.1 — Application of interest where 
legislation retroactive; 248(11) — Interest compounded daily. 


History: Subsec. 133(7.02) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 78, applica- 
ble to allowable refunds paid or applied with respect to taxation years beginning after 
1991. 


Regulations: 4301(a) (prescribed rate of interest). 


(7.1) Election re capital gains dividend — Where at any par- 
ticular time after 1971 a dividend has become payable by a non- 
resident-owned investment corporation to shareholders of any class 
of shares of its capital stock, if the corporation so elects in respect 
of the full amount of the dividend, in prescribed manner and pre- 
scribed form and at or before the particular time or the first day on 
which any part of the dividend was paid if that day is earlier than 
the particular time, the following rules apply: 


(a) the dividend shall be deemed to be a capital gains dividend to 
the extent that it does not exceed the corporation’s capital gains 
dividend account immediately before the particular time; and 


(b) any amount received by another non-resident-owned invest- 
ment corporation in a taxation year as, on account or in lieu of 
payment of, or in satisfaction of the capital gains dividend shall 
not be included in computing its income for the year. 
Related Provisions: 83(2) — Capital dividends; 84(7) — When dividend payable, 
88(2)(b)(i) — Winding-up of Canadian corporation; 133(7.2) — Simultaneous. divi- 
dends: 133(7.3) — Application of subsecs. 131(1.1)-(1.4); 133(8) — Canadian pro- 
perty; 133(8) — Capital gains dividend account, 133(8) — Taxable dividend; 134.1 — 
Transitional rule re elimination of NROs; 212(2) — No withholding tax on capital 
gains dividends paid to non-residents. 


Regulations: 2105 (prescribed manner of making election). 
Interpretation Bulletins: IT-149R4: Winding-up dividend. 


Forms: T5: Statement of investment income; TS Summ: Return of investment income; 
T2063: Election in respect of a capital gains dividend under subsection 13371): 


(7.2) Simultaneous dividends — Where a dividend becomes 
payable at the same time on more than one class of shares of the 
capital stock of a non-resident-owned investment corporation, for 
the purposes of subsection (7.1), the dividend on any such class of 
shares shall be deemed to become payable at a different time than 
the dividend on the other class or classes of shares and to become 
payable in the order designated 


(a) by the corporation on or before the day on or before which 
the election described in subsection (7.1) is required to be filed; 
or 


(b) in any other case, by the Minister. 


Related Provisions: 88(2)(a) — Winding-up of Canadian corporation, 89(3) — Si- 
multaneous dividends. 


(7.3) Application of subsecs. 131(1.1) to (1.4) — Where at 
any particular time a non-resident-owned investment corporation 
paid a dividend to its shareholders and subsection (7.1) would have 
applied to the dividend except that the corporation did not make an 
election under that subsection on or before the day on or before 
which it was required by that subsection to be made, subsections 
131(1.1) to (1.4) apply with such modifications as the circum- 
stances require. 


(8) Definitions — In this section, 


“allowable refund” of a non-resident-owned investment corpora- 
tion for a taxation year means the total of amounts each of which is 
an amount in respect of a taxable dividend paid by the corporation 
in the year on a share of its capital stock, determined by the formula 


S. 133(8) ine 
A 
B xG 


where 


A is the corporation’s allowable refundable tax on hand immedi- 
ately before the dividend was paid, 


Bis the greater of the amount of the dividend so paid and the cor- 
poration’s cumulative taxable income immediately before the 
dividend was paid, and 


C is the amount of the dividend so paid; 


“Canadian property” means 
(a) taxable Canadian property, and 
(b) any other property not being foreign property within the 
meaning assigned by section 206; 
History: Para. (a) of the definition “Canadian property” in subsec. 133(8) amended by 
2001, c. 17, subsec. 131(3), applicable after October 1, 1996. The para. formerly read: 


(a) property of a corporation that would be taxable Canadian property if at no 
time in the year the corporation had been resident in Canada, and 


“capital gains dividend account” of a non-resident-owned invest- 
ment corporation at any particular time means the amount deter- 
mined by the formula 


A-B 
where 


A is the total of the following amounts in respect of the period 
commencing January 1, 1972 and ending immediately after the 
corporation’s last taxation year ending before the particular 
time: 

(a) the corporation’s capital gains for taxation years ending 
_ in the period from dispositions in the period of Canadian pro- 
perty or shares of another non-resident-owned investment 
corporation, and 


(b) amounts received by the corporation in the period as, on 
account or in lieu of payment of, or in satisfaction of capital 
gains dividends from other non-resident-owned investment 
corporations, and 


B is the total of the following amounts in respect of the period re- 
ferred to in the description of A: 


(a) the corporation’s capital losses for taxation years ending 
in the period from dispositions in the period of Canadian pro- 
perty or shares of another non-resident-owned investment 
corporation, 


(b) all capital gains dividends that became payable by the 
corporation before the particular time, and 


(c) the amount determined by the formula 


0.25 x (M—N) 
_ where 


M is the total of the corporation’s capital gains for taxation 
years ending in the period from dispositions in the period 
of taxable Canadian property, and 


N is the total of the corporation’s capital losses for the taxa- 
tion years ending in the period from dispositions in the 
period of property of the kinds referred to in the descrip- 
tion of M; 

Related Provisions: 88(2)(a)— Winding-up of Canadian corporation; 134.1 — 
Transitional rule re elimination of NROs; 257 — Formula amounts cannot calculate to 
less than zero. 

History: The description of M in para. (c) of the description of B in the definition 
“capital gains dividend account” in subsec. 133(8) amended by 2001, c. 17, subsec. 
131(4), applicable after October 1, 1996. The description formerly read: 

M_ is the total of the corporation’s capital gains for taxation years ending in the 
period from dispositions in the period of taxable Canadian property or pro- 
perty that would be taxable Canadian property if at no time in the period the 
corporation had been resident in Canada, and 


“increase in capital” in respect of a corporation means a transac- 
tion (other than a transaction carried out pursuant to an agreement 
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in writing made before February 28, 2000, referred to in this defini- 
tion as a “specified transaction”) in the course of which the corpora- 
tion issues additional shares of its capital stock or incurs indebted- 
ness, if the transaction has the effect of increasing the total of 


(a) the corporation’s liabilities, and 
(b) the fair market value of all the shares of its capital stock 


to an amount that is substantially greater than that total would have 
been on February 27, 2000 if all specified transactions had been 
carried out immediately before that day; 


History: The definition “increase in capital” added to subsec. 133(8) by 2001, c. 17, 
subsec. 131(6), applicable after February 27, 2000. 


‘non-resident-owned investment corporation” means a corpora- 
tion incorporated in Canada that, throughout the whole of the period 
commencing on the later of June 18; 1971 and the day on which it 
was incorporated and ending on the last day of the taxation year in 
respect of which the expression is being applied, complied with the 
following conditions: 


(a) all of its issued shares and all of its bonds, debentures and 
other funded indebtedness were 


(i) beneficially owned by non-resident persons (other than 
any foreign affiliate of a taxpayer resident in Canada), 


(ii) owned by trustees for the benefit of non-resident persons 
or their unborn issue, or 


(111) owned by a non-resident-owned investment corporation, 
all of the issued shares of which and all of the bonds, deben- 
tures and other funded indebtedness of which were benefi- 
cially owned by non-resident persons or owned by trustees 
for the benefit of non-resident persons or their unborn issue, 
or by two or more such corporations, 


(b) its income for each taxation year ending in the period was 
derived from 


(1) ownership of, or trading or dealing in, bonds, shares, de- 
bentures, mortgages, hypothecary claims, bills, notes or other 
similar property or any interest therein, 


(ii) lending money with or without security, 


(iii) rents, hire of chattels, charterparty fees or remunerations, 
annuities, royalties, interest or dividends, 


Proposed Amendment — 133(8)“non-resident- 
owned investment corporation’(b)(i) 
Application: The July 18, 2005 draft legislation (Part 3— bijuralism), subsec. 
244(1), will amend subpara. (b)(i) of the definition “non-resident-owned investment 
corporation” in subsec. 133(8) by substituting “interest, or for civil law any right,” for 
“interest”, to come into force on R yal Assent. - — : 
Technical Notes: See under 12(4). 


(av) estates or trusts, or 

(v) disposition of capital property, 
(c) not more than 10% of its gross revenue for each taxation year 
ending in the period was derived from rents, hire of chattels, 
charterparty fees or charterparty remunerations, 
(d) its principal business in each taxation year ending in the pe- 
riod was not 

(i) the making of loans, or 


(ii) trading or dealing in bonds, shares, debentures, mort- 
gages, hypothecary claims, bills, notes or other similar pro- 
perty or any interest therein, 


(e) it has, on or before the earlier of February 27, 2000 and the 
day that is 90 days after the beginning of its first taxation year 
that begins after 1971, elected in prescribed manner to be taxed 
under this section, and 


(f) it has not, before the end of the last taxation year in the pe- 
riod, revoked in prescribed manner its election, 


except that 


(g) a new corporation (within the meaning assigned by section 
87) formed as a result of an amalgamation after June 18, 1971 of 


Income Tax Act, Part I 


two or more predecessor corporations is not a non-resident- 
owned investment corporation unless each of the predecessor 
corporations was, immediately before the amalgamation, a non- 
resident-owned investment corporation, 


(h) where a corporation isa new corporation described in para- 
graph. (g), and each of the predecessor corporations elected in a 
timely manner under paragraph (e), paragraph (e) shall be read, 
in its application to the new corporation, without reference to the 
words “the earlier of February 27, 2000 and”, and 


(i) subject to section 134.1, a corporation is not a non-resident- 
owned investment corporation in any taxation year that ends af- 
ter the earlier of, 


(i) the first time, if any, after February 27, 2000 at which the 
corporation effects an increase in capital, and 


(ii) the corporation’s last taxation year that begins before 
2003; 
Related Provisions: 108(1) — “excluded property”; 134.1 — Election to remain 
NRO for one more year for certain purposes; 134.2 — Choice of taxation year-end on 
revocation of election to be NRO; 248(1)“non-resident-owned investment corpora- 
tion” — Definition applies to entire Act. 
History: The portion of the definition “non-resident-owned investment corporation” in 
subsec. 133(8) after para. (d) amended by 2001, c. 17, subsec. 131(5), applicable after 
February 27, 2000. The portion formerly read: 


(e) it has, not later than 90 days after the commencement of its first taxation 
year commencing after 1971, elected in prescribed manner to be taxed under 
this section, and 

(f) it has not, before the end of the last taxation year in the period, revoked in 
prescribed manner the election so made by it, 


except that in no case shall a new corporation (within the meaning assigned by 
section 87) formed as a result of an amalgamation after June 18, 1971 of two or 
more predecessor corporations be regarded as a non-resident-owned investment 
corporation unless each of the predecessor corporations was, immediately before 
the amalgamation, a non-resident-owned investment corporation; 


Subpara. (6)(i) of the definition amended by the said c. 17, subsec. 215(1), in force 
June 14, 2001. The subpara. formerly read: 
(i) ownership of or trading or dealing in bonds, shares, debentures, mortgages, 
bills, notes or other similar property or any interest therein, 
Subpara. (d)(ii) of the definition amended by the said c. 17, subsec. 215(2), to add the 
words “hypothecary claims”, in force June 14, 2001. 
Regulations: 500, 501 (prescribed manner of making and revoking election). 
I.T. Application Rules: 59(2) (application of conditions in para. (a) during 1972-75). 
Interpretation Bulletins: IT-290: NRO investment corporations — meaning of prin- 
cipal business (archived); IT-465R: Non-resident beneficiaries of trusts. 


Advance Tax Rulings: ATR-43: Utilization of a non-resident-owned investment 
corporation as a holding corporation. 


“taxable dividend” does not include a capital gains dividend. 


Selected Cases [subsec. 133(8)]: Banner Pharmacaps NRO Ltd. v. R., [2003] 3 
C.T.C, 2022 (TCC) (NRO status remained where no revocation of election). 


(9) Definitions — In the definition “allowable refund” in subsec- 
tion (8), 


“allowable refundable tax on hand” of a corporation at any par- 
ticular time means the amount determined by the formula 


(A+B+C)—-(D+E+F) 
where 


A is the total of all amounts each of which is an amount in respect 
of any taxation year commencing after 1971 and ending before 
the particular time, equal to the tax under this Part payable by 
the corporation for the year, 


B is an amount equal to 15% of the amount determined for B in 
the definition “cumulative taxable income” in this subsection in 
respect of the corporation, 


C where the corporation’s 1972 taxation year commenced before 
Iie, is an amount equal to 10% of the amount that would be 
determined for C in the definition “cumulative taxable income” 
in this subsection if the reference in the description of C.in that 
definition to “the 1972 taxation year or any taxation year com- 
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mencing after 1971 and ending before the particular time” were 
read as a reference to “the 1972 taxation year”, 


D is the total of all amounts each of which is an amount, in respect 
of the 1972 taxation year or any taxation year commencing after 
1971 and ending before the particular time, determined by the 
formula 


0.25 x [L—-(M+N)] 
where 


_L is the total of the corporation’s taxable capital gains for the 
year from dispositions after 1971 of property described in 
paragraph (1)(c), computed in accordance with the assump- 
tion set out in paragraph (1)(d), 


M is the total of the corporation’s allowable capital losses for 
the year from dispositions after 1971 of property described in 
paragraph (1)(c), computed in accordance with the same as- 
sumption, and 


N is the amount deductible from the corporation’s income for 
the year by virtue of paragraph (2)(c), 

E. is the total of all amounts each of which is an amount equal to '/3 
of any amount paid or credited by the corporation after the com- 
mencement of its 1972 taxation year and before the particular 
time, as, on account or in lieu of payment of, or in satisfaction of 
interest, and 


Fis the total of all amounts each of which is an amount in respect 
of any taxable dividend paid by the corporation on a share of its 
capital stock before the particular time and after the commence- 
ment of its first taxation year commencing after 1971, equal to 
the amount in respect of the dividend determined under the defi- 
nition “allowable refund” in subsection (8); 

Related Provisions: 88(2)(a) — Winding-up of Canadian corporation; 87(2)(cc) — 

Amalgamation — non-resident-owned investment corporation; 134.1 — Transitional 

rule re elimination of NROs; 257 — Formula amounts cannot calculate to less than 

Zero. 


“cumulative taxable income” of a corporation at any particular 
time means the amount determined by the formula 


(A +B)-—(C+D+E) 
where 
A is the total of the corporation’s taxable incomes for taxation 
years commencing after 1971 and ending before the particular 
time, 
B. where the corporation’s 1972 taxation year commenced before 
1972, is the amount determined by the formula 


L-(M+N) 
where 
L_ is the corporation’s taxable income for its 1972 taxation year, 


M is the total of all amounts received by the corporation as de- 
scribed in paragraph 196(4)(b), and 

Nis the lesser of the amount determined under paragraph 
196(4)(e) in respect of the corporation and the amount, if 
any, by which the total of amounts determined under 
paragraphs 196(4)(d) to (f) in respect of the corporation ex- 
ceeds the total of amounts determined under paragraphs 
196(4)(a) to (c) in respect of the corporation, 

C is the total of all amounts each of which is an amount, in respect 
of the 1972 taxation year or any taxation year commencing after 
1971 and ending before the particular time, determined by the 
formula 


P—(Q+R) 
where 
P is the total of the corporation’s taxable capital gains for the 
year from dispositions after 1971 of property described in 
paragraph (1)(c), computed in accordance with the assump- 
tion set out in paragraph (1)(d), 
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Q is the total of the corporation’s allowable capital losses for 
the year from dispositions after 1971 of property described in 
paragraph (1)(c), computed in accordance with the same as- 
sumption, and 


R_ is the amount deductible from the corporation’s income for 
the year by virtue of paragraph (2)(c), 


D is the total of all amounts each of which is an amount equal to “/3 
of any amount paid or credited by the corporation, after the com- 
mencement of its 1972 taxation year and before the particular 
time, as, on account or in lieu of payment of, or in satisfaction of 
interest, and 


E ‘is the total of all amounts each of which is the amount of any 
taxable dividend paid by the corporation on a share of its capital 
stock before the particular time and after the commencement of 
its first taxation year commencing after 1971. 

Related Provisions: 88(2)(a) — Winding-up of Canadian corporation; 157(3) — 

Private, mutual and non-resident-owned investment corporation; 134.1 — Transitional 


rule re elimination of NROs; 257 — Formula amounts cannot calculate to less than 
Zero. 


Selected Cases [subsec. 133(9)]: The Great Atlantic & Pacific Tea Co. Ltd. v. R., 
[1979] C.T.C. 509 (SCC) (Refund not available when dividend paid prior to end of 
taxation year). 

Definitions [s. 133]: “allowable capital loss” — 38(b), 248(1); “allowable refund” — 
133(8); “allowable refundable tax on hand” — 133(9); “amount”, “annuity”, “assess- 
ment” — 248(1); “Canada” — 255; “Canadian property” — 133(8); “capital gain” — 
39(1)(a), 248(1); “capital gains dividend” — 133(7.1); “capital gains dividend ac- 
count” — 133(8); “capital loss” — 39(1)(b), 248(1); “capital property” — 54, 248(1); 
“class”, “class of shares” — 248(6); “corporation” — 248(1), Interpretation Act 35(1); 
“cumulative taxable income” — 133(9); “dividend” — 248(1); “estate” — 104(1), 
248(1); “foreign affiliate’ — 95(1), 248(1); “gross revenue” — 248(1); “incorporated 
in Canada” — 248(1)“corporation incorporated in Canada”; “increase in capital” — 
133(8); ‘Minister’ — 248(1); “net capital loss” — 111(8), 248(1); “non-resident” — 
248(1); “non-resident-owned investment corporation” — 133(8), 248(1); “payable” — 
84(7):; “person”, “prescribed” — 248(1); “prescribed rate” — Reg. 4301; “resident in 
Canada” — 250; “share”, “shareholder — 248(1); “taxable Canadian property” — 
248(1); “taxable capital gain’ — 38(a), 248(1); “taxable dividend” — 133(8), 89(1), 
248(1); “taxable income” — 2(2), 248(1); “taxation year” — 249; “taxpayer — 
248(1); “trust” — 104(1), 248(1), (3); “writing” — Interpretation Act.35(1). 
Regulations [s. 133]: 500-502 (prescribed manner of making and revoking elec- 
tions; certified statement required with annual return). 


134. Non-resident-owned corporation not a Canadian 
corporation, etc. — Notwithstanding any other provision of this 
Act, a non-resident-owned investment corporation that would, but 
for this section, be a Canadian corporation, taxable Canadian corpo- 
ration or private corporation shall be deemed not to be a Canadian 
corporation, taxable Canadian corporation or private corporation, as 
the case may be, except for the purposes of section 87, subsection 
88(2) and sections 212.1 and 219. 

Definitions [s. 134]: “Canadian corporation” — 89(1), 248(1); “non-resident-owned 
investment corporation” — 133(8), 248(1); “private corporation”, “taxable Canadian 
corporation” — 89(1), 248(1). 


134.1 (1) NRO — transition — This section applies to a corpora- 
tion that 


(a) was a non-resident-owned investment corporation in a taxa- 
tion year; 

(b) is not a non-resident-owned investment corporation in the 
following taxation year (in this section referred to as the corpo- 
ration’s “first non-NRO year”); and 


(c) elects in writing filed with the Minister on or before the cor- 
poration’s filing-due date for its first non-NRO year to have this 
section apply. 


(2) Application — A corporation to which this section applies is 
deemed to be a non-resident-owned investment corporation in its 
first non-NRO year for the purposes of applying, in respect of divi- 
dends paid on shares of its capital stock in its first non-NRO year to 
a non-resident person or a non-resident-owned investment corpora- 
tion, subsections 133(6) to (9) (other than the definition ‘“‘non-resi- 
dent-owned investment corporation” in subsection 133(8)) and sec- 
tion 212 and any tax treaty. 
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lying subsections 
e definition “non- 


Q) Agptieation” — For the purposes 
she and ( 11) and ae to (9) (other than 


year on i shates oe its geste to a not 
trust for the benefit of 


“first non-NRO yor In its current for the section ee only i in respect of divi- 
dends paid to a non-resident person or another 
of shareholder to whom an MRO may pay a lend in 
priate to apply the section —a trust for the nefit of non-resident persons or their | 
unborn issue. Sine such a trust could, under the rules 


support a refund of the foluer NR ) refundable tax. : 
fore amended to include ae dividends within the | section’ . scope. 


In addition, subsections. i 


eemed to be an ee doane its 
non- -NRO year Prior to the oe of the NRO system, a trust that ae a divi- 


y 
subsections are ipciaded j in sabsechou 134. 10) in order to alow a trust to benefit 
from these Provist ns in the year it receives oe fi nal p mente of ae nd from the. 


Thank you for your letter dated October 2, 2001 in which you request that we con- 
sider ames an amendment ) section 134.1 of the Income Tax Act, a reliev-_ 


cause the trust is resident in Canad the relief provided by sect 
available. : 


tae 
terms. We are therefore prepared to 5 recommend an amendment to the Income Tax 
ee ae would allow an NRO to claim the relief available under ection (134.1, wire 


resident persons. We intend to recommend that this change be brought forward in a 
ae of technical amendments at an i opportunity, and that the ae daent 


While I cannot ater a any assurances tbat our r recommendation | in 1 this matter oF be 
accepted, I hope our statement of intent i in this ne will be h Ipful i in respondi yf 
your concern. a , . 


Thank you again for writing. 


Yours Sincerely, 


Brian Emewein 
Director, Tax Legislation Division, Tax Poliog anche? 


History: S. 134.1 added by 2001, c. 17, s. 132, applicable to a corporation that ceases 
to be a non-resident-owned investment corporation because of a transaction or event 
that occurs, or a circumstance that arises, in a taxation year of the corporation that ends 
after February 27, 2000. An election under para. 134.1(1)(c) is deemed to have been 


made in a timely manner if it is made on or before the electing corporation’s filing-due 


date for its first taxation year that ends after June 14, 2001. 


Income Tax Act, Part I 


Definitions [s. 134.1]: “corporation” — 248(1), Interpretation Act 35(1); “divi- 


dend” — 248(1); “‘filing-due-date” — 248(1); “first non-NRO year’ — 134.1(1)(b); 
“Minister”, “non-resident” — 248(1); “non-resident-owned investment corporation” — 
133(8), 248(1); fpersont= = 2488, “revocation time’? — 134.2(1)(a); “share”, “‘tax 
treaty” — 248(1); “taxation year” — 249; “trust” — 104(1), 248(1), (3); “writing” — 


Interpretation Act 35(1). 


134.2 (1) Revocation — This section applies to a corporation that 


(a) revokes at any time (in this section described as the “revoca- 
tion time’’) its election to be taxed under section 133; 


(b) elects to have this section apply, by filing an election in writ- 
ing with the Minister on or before the corporation’s filing-due 
date for the taxation year of the corporation (in this section re- 
ferred to as the “revocation year”) that would have included the 
revocation time if the corporation had not so elected; and 


(c) specifies in the election a time (in this section referred to as 
the “elected time”’) that is in the revocation year and is not after 
the revocation time. 


(2) Consequences — Where this _ section 


corporation, 


(a) the corporation’s taxation year that would have included the 
elected time, if the corporation had not elected to have this sec- 
tion apply, is deemed to end immediately before the elected 
time; 


applies to a 


(b) a new taxation year of the corporation is deemed to begin at 
the elected time; and 


(c) notwithstanding paragraph (f) of the definition “non-resi- 
dent-owned investment corporation” in subsection 133(8), the 
corporation is deemed to be a non-resident-owned investment 
corporation for the period that begins at the beginning of the 
revocation year and ends immediately before the elected time. 
History: S. 134.2 added by 2001, c. 17, s. 132, applicable to revocations made after 
February 27, 2000. An election under para. 134.2(1)(b) is deemed to have been made in 
a timely manner if it is made on or before the electing corporation’s filing-due date for 
its first taxation year that ends after June 14, 2001. 
Definitions [s. 134.2]: “corporation” — 248(1), Interpretation Act 35(1); “elected 
time” — 134.2(1)(c); ee date”, “Minister” — 248(1); “non-resident-owned in- 
ae ae VAR — 133(8), 248(1); “revocation time” — 134.2(1)(a); “revocation 
year” — 134.2(1)(b); “taxation year” — 249; “writing” — Interpretation Act 35(1). 


Patronage Dividends 


135. (1) Deduction in computing income — Notwithstanding 
anything in this Part, other than subsections (1.1) to (2.1) and 
135.1(3), there may be deducted, in computing the income of a tax- 
payer for a taxation year, the total of the payments made, pursuant 
to allocations in proportion to patronage, by the taxpayer 


(a) within the year or within 12 months thereafter to the tax- 
payer’s customers of the year; and 


(b) within the year or within 12 months thereafter to the tax- 
payer’s customers of a previous year, the deduction of which 
from income of a previous taxation year was not permitted. 


Related Provisions: 20(1)(u) — Deduction from income for amount allowed under 
135(1); 87(2)(g.5) — Amalgamation — continuing corporation; 135(1.1) — No deduc- 
tion for payment not at arm’s length unless cooperative or credit union; 135(2) — Lim- 
itation — non-member customers; 135(4) — Definitions; 135(7) — Patronage dividend 
included in member’s income; 135. 1(3) — Limit on deductibility for tax deferred coop- 
erative shares; 136 — Cooperative deemed not to be private corporation; 157(2) — Ex- 
emption from instalment obligations where taxable income not over $10,000; 


181.2(3)(j) — Large corporations tax — deduction from capital; 212(1)(g) — Non-res- 
ident withholding tax. 


History: The opening words of subsec. 135(1) amended by 2006, c. 4, to add “and 
135.1(3)”, subsec. 79(1), applicable after 2005. 


The opening words of subsec. 135(1) amended by 2005, c. 19 to add “other than sub- 


sections (1.1) to (2.1),”, subsec. 32(1), applicable in respect of payments made by a 
taxpayer after March 22, 2004. 


Selected Cases [subsec. 135(1 )]: R. v. Consumers’ Co-operative Refineries Ltd., 
[1987] 2 C.T.C. 204 (FCA) (Deduction of patronage dividends allowed even though 
payments not made to all customers); Interprovincial Co-operative Ltd. y. R., [1987] 1 
C.T.C. 222 (FCTD) (Different billing procedures did not affect right to deduction by 
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cooperative); Sedgewick Co-operative Association Ltd. v. R., [1984] C.T.C. 14 (FCTD) 
(Capital gain added to business income for calculation of patronage dividends). 


Regulations: 218 (information return). 

Interpretation Bulletins: See list at end of s. 135. 

Forms: T2 SCH 16: Patronage dividend deduction. 

(1.1) Limitation where non-arm’s length customer — Sub- 


section (1) applies to a payment made by a taxpayer to a customer 
with whom the taxpayer does not deal at arm’s length only if 


(a) the taxpayer is a cooperative corporation described in sub- 
section 136(2) or a credit union; or 


(b) the payment is prescribed. 

Proposed Amendment — Prescribed payments — 

Letter from Dept. of Finance, October 11,2005: 
Dear [xxx]: . : 


Lam responding to your April 7, 2005 letter and subsequent discussions with Stephanie 
Smith of this Division regarding our December 6, 2004 letter to you and certain corpo- 
rate reorganizations that have 
2004 letter we agreed to rec 
ments from [xxx] to [xxx] and [xxx] carrying on business as [xxx] be prescribed pay- 
ments for the purpose of 


[xxx] and [xxx] have incorporated wholly-owned subsidiaries. You have asked for our 
confirmation as to the effect of the planned prescription in these new circumstances. 
You indicate that [xxx] amalgamated with Holdco effective January 1, 2005 such that 
its members, [xxx] and [xxx] now directly own all of the sh of [xxx] as to one 
membership share each and the remaining (non-membership hares as to 57% and 
43% respectively. In addition, both [xxx] and [xxx] hav rporated wholly- 
owned subsidiaries which became members of [xxx] as ¢ 
holds one membership share. To date neither of the su 
ing on a business. — - - 


The second reorganization relates to the recapitalizati 
on March 31, 2005. [xxx] has been continued under the CBCA 
existing shares were converted into a single class of common oting shares, and debt of 
approximately $171 million owing to holders of convertible notes was exchanged for 
common voting shares. You indicate that [xxx]. . . .The reorganization was conducted 


to allow the company to raise the additional equity it requires to materially strengthen 


its financial position, improve its debt-to-equity ratio and provide greater flexibility to 


withstand extended periods of below average crop production. [xxx] farming customers 
will continue to participate in the governance of [xxx] by electing a minority of direc- 


tors, and through the establishment of a new cooperative, the [xxx] will provide fund- 
ing fo [xxx]. _ oo 


You have asked that we 
[xxx] and [xxx]. As d 

of the Act, the concept of a prescribed payment was introduced to accommodate coop- 
erative structures that would, but for non-substantive technical reasons, satisfy the defi- 
nition of a cooperative corporation. [xxx] is unable to meet the member test in para- 
graph 136(2)(c) of the Act which requires that 90% of its members are individuals, 
other cooperative corporations, or corporations or partnerships that carry on the busi- 
ness of farming. . 


In accordance with our statement in the December 6 letter that in principle we were 
comfortable with extending the prescription to an amalgamated [xxx], we confirm that 
we intend to recommend to the Minister of Finance that patronage payments from 
amalgamated [xxx] to [xxx] be prescribed payments. The recapitalization of [xxx] and 
its continuance under the CBCA as [xxx] is a more significant change. After having 
carefully considered the situation, we intend to recommend to the Minister of Finance 
that patronage payments from amalgamated [xxx] to [xxx] be prescribed payments. 
As discussed in our December 6, 2004 letter we are comfortable, in principle, with 
extending the prescription to patronage payments from [xxx] to a wholly-owned sub- 
sidiary of either [xxx] or [xxx]. However, without having any information on the type 
of business carried on by the subsidiaries, we cannot definitively comment on whether 
such payments would be prescribed payments. Assuming one of the subsidiaries com- 
menced carrying on one or more of the businesses currently carried on by its parent, it 
is likely that patronage payments from amalgamated [xxx] to that subsidiary would 
receive a favourable recommendation in terms of prescription. 


While we cannot offer any assurance that our recommendations in this matter will be 
accepted, we hope our statement of intent in this letter will be helpful in responding to 
your concern. a : 
Yours sincerely, 


Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch 


History: Subsec. 135(1.1) added by 2005, c. 19, subsec. 32(2), applicable in respect of 
payments made by a taxpayer after March 22, 2004, except that subsec. 135(1.1) does 


occurred since the date of our letter. In our December 6, 
amend to the Minister of Finance that the patronage pay- 


ion 135(1.1) of the Income Tax Act (the “Act”). Since 
that date [xxx] has amalgamated with a holding company (‘Holdco”), [xxx] has been 
continued under the Canada Business Corporations Act (CBCA) as [xxx] and both 


cribe patronage payments paid by amalgamated [xxx] to 
ed in the technical note accompanying subsection 135(1.1) 


S. 135(2.1) 


not apply to the’ portion, if any, of a qualifying payment in respect of a taxation year 
that 


(a) can reasonably be regarded as having in commercial terms the nature of any 
one or more of an incentive payment, a rebate or a sales allowance; and 


(b) would have been deductible under the Act in computing the income of the pay- 
ing corporation for the taxation year if that portion had become payable in the 
taxation year as an incentive payment, a rebate or a sales allowance. 


Subsec. 32(5)—(8) of the said c. 19 provide: 
(5) For the purposes of subsecs. (4) and (6) {of the amending legislation — ed.], an 
amount paid by a corporation is a qualifying payment in respect of a taxation year if 


(a) the taxation year began before March 23, 2004, and the amount is paid pursuant 
to a resolution that was passed by the corporation’s Board of Directors before that 
date; and 


(b) the corporation elects, in writing filed with the Minister of National Revenue 
on or before the day that is three months after the day on which the amending 
legislation is assented to, to have this subsection apply to the payment. 


(6) If a qualifying payment in respect of a taxation year was not paid within 12 months 
after the taxation year, but is paid on or before the day that is three months after the day 
on which the amending legislation is assented to [i.e. before Aug. 14/05 — ed.], for the 
purpose of applying the amendment to the taxpayer the amount is deemed to have been 
paid on March 23, 2004. 


(7) If a corporation 


(a) before March 23, 2004, recorded in writing its intention to deduct under s. 135 
an amount in computing its income for a taxation year the balance-due day for 
which is before that date, 


(b) is liable to pay an amount of tax under Part I of the Act for the taxation year 
that exceeds the amount to which it would be so liable if the Act were read without 
reference to subsec. 135(1.1), as amended, and 


(c) pays to the Receiver General that excess amount within six months after the 
amending legislation is assented to, 


the corporation is, for the purpose of determining any interest or penalty payable by it 
under the Act, deemed to have paid that excess amount on its balance-due day for the 
taxation year. 


(8) If a corporation 
(a) before March 23, 2004 recorded in writing its intention to deduct under s. 135 
an amount in computing its income for a taxation year, and 


(b) was required by Part I of the Act to pay before March 23, 2004 a part or instal- 
ment of tax that exceeds the amount it would have been so required to pay if the 
Act were read without reference to subsec. 135(1.1), as amended, 


the corporation is not liable to pay interest under subsec. 161(2), or to pay a penalty 
under s. 163.1, in respect of that excess. 


Regulations: No prescribed payments yet for 135(1.1)(b), but see comfort letter 
above. The Technical Notes (Dec. 6, 2004) state: “The concept of a prescribed payment 
has been introduced in order to accommodate cooperative structures that would, but for 
non-substantive technical reasons, satisfy the definition of a cooperative corporation”. 


(2) Limitation where non-member customer — If a taxpayer 
has not made allocations in proportion to patronage in respect of all 
of the taxpayer’s customers of the year, at the same rate, with ap- 
propriate differences for different types, classes, grades or qualities 
of goods, products or services, the amount that may be deducted by 
the taxpayer under subsection (1) is an amount equal to the lesser of 


(a) the total of the payments mentioned in that subsection, and 
(b) the total of 


(i) the part of the income of the taxpayer for the year attribu- 
table to business done with members, and 


(ii) the allocations in proportion to patronage made to non- 
member customers of the year. 
Related Provisions: 
135(2.1) — Carryforward. 


History: The opening words of subsec. 135(2) amended by 2005, c. 19, subsec. 32(3), 
applicable in respect of payments made by a taxpayer after March 22, 2004. The open- 
ing words formerly read: 


87(2)(g.5) — Amalgamation — continuing corporation; 


(2) Notwithstanding subsection (1), if the taxpayer has not made allocations in 
proportion to patronage in respect of all the taxpayer’s customers of the year at 
the same rate, with appropriate differences for different types or classes of 
goods, products or services, or classes, grades or qualities thereof, the amount 
that may be deducted under subsection (1) is an amount equal to the lesser of 


Interpretation Bulletins: See list at end of s. 135. 
(2.1) Deduction carried over — Where, in a taxation year end- 


ing after 1985, all or a portion of a payment made by a taxpayer 
pursuant to an allocation in proportion to patronage to the tax- 


1019 


S. 135(2.1) 


payer’s customers who are members is not deductible in computing 
the taxpayer’s income for the year because of the application of 
subsection (2) (in this subsection referred to as the “undeducted 
amount”), there may be deducted in computing the taxpayer’s in- 
come for a subsequent taxation year, an amount equal to the lesser 
of 


(a) the undeducted amount, except to the extent that that amount 
was deducted in computing the taxpayer’s income for any pre- 
ceding taxation year, and 


(b) the amount, if any, by which 


(i) the taxpayer’s income for the subsequent taxation year 
(computed without reference to this subsection) attributable 
to business done with the taxpayer’s customers of that year 
who are members 


exceeds 


(ii) the amount deducted in computing the taxpayer’s income 
for the subsequent taxation year by virtue of subsection (1) in 
respect of payments made by the taxpayer pursuant to alloca- 
tions in proportion to patronage to the taxpayer’s customers 
of that year who are members. 


Related Provisions: 87(2)(g.5) — Amalgamation — continuing corporation. 


Interpretation Bulletins: See list at end of s. 135. 


(3) Amount to be deducted or withheld from payment to 
customer — Subject to subsection 135.1(6), a taxpayer who 
makes at any particular time in a calendar year a payment pursuant 
to an allocation in proportion to patronage to a person who is resi- 
dent in Canada and is not exempt from tax under section 149 shall, 
notwithstanding any agreement or any law to the contrary, deduct 
or withhold from the payment an amount equal to 15% of the lesser 
of the amount of the payment and the amount, if any, by which 


(a) the total of the amount of the payment and the amounts of all 
other payments pursuant to allocations in proportion to pa- 
tronage made by the taxpayer to that person in the calendar year 
and before the particular time 


exceeds 
(b) $100, 


and forthwith remit that amount to the Receiver General on behalf 
of that person on account of that person’s tax under this Part. 


Related Provisions: 87(2)(g.5) — Amalgamation — continuing corporation; 
127(6) — Investment tax credit of cooperative corporation; 135(2) — Limitation — 
non-member customers; 135(6)— Amount of payment to customers; 135.1(6) — 
135.1(6) — Exclusion from withholding — tax deferred cooperative shares; 227(1), 
(4), (5), (8.3), (8.4), (9), (9.2), (9.4), (11), (12), (13) — Witholding taxes — administra- 
tion and enforcement; 227.1 — Liability of directors. 


History: The opening words of subsec. 135(3) amended by 2006, c. 4, subsec. 79(2), 
applicable after 2005. The opening words formerly read: 


(3) Where at any particular time in a calendar year and after 1971 a payment 
pursuant to an allocation in proportion to patronage is made by a taxpayer to a 
person who is resident in Canada and is not exempt from tax under section 149, 
the taxpayer shall, notwithstanding any agreement or any law to the contrary, 
deduct or withhold therefrom an amount equal to 15% of the lesser of the 
amount of the payment and the amount, if any, by which 


Interpretation Bulletins: See list at end of s. 135. 


Forms: T2 SCH 16: Patronage dividend deduction; T4A: Statement of pension, retire- 
ment, annuity, and other income; RC4157:; Employers’ Guide: Filing the T4A Slip and 
Summary Form, 


(4) Definitions — For the purposes of this section and section 
| Foi-s)si 5 


“allocation in proportion to patronage” for a taxation year means 
an amount credited by a taxpayer to a customer of that year on 
terms that the customer is entitled to or will receive payment 
thereof, computed at a rate in relation to the quantity, quality or 
value of the goods or products acquired, marketed, handled, dealt in 
or sold, or services rendered by the taxpayer from, on behalf of or 
to the customer, whether as principal or as agent of the customer or 
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otherwise, with appropriate differences in the rate for different clas- 
ses, grades or qualities thereof, if 


(a) the amount was credited 
(i) within the year or within 12 months thereafter, and 


(ii) at the same rate in relation to quantity, quality or value 
aforesaid as the rate at which amounts were similarly 
credited to all other customers of that year who were mem- 
bers or to all other customers of that year, as the case may be, 
with appropriate differences aforesaid for different classes, 
grades or qualities, and 


(b) the prospect that amounts would be so credited was held out 
by the taxpayer to the taxpayer’s customers of that year who 
were members or non-member customers of that year, as the 
case may be; 


Related Provisions: 135(1) — Deduction for allocations; 212(1)(g) — Withholding 
tax on allocations to non-residents. 


“consumer goods or services’’ means goods or services the cost of 
which was not deductible by the taxpayer in computing the income 
from a business or property; 


“customer” means a customer of a taxpayer and includes a person 
who sells or delivers goods or products to the taxpayer, or for 
whom the taxpayer renders services; 


“income of the taxpayer attributable to business done with 
members” of any taxation year means that proportion of the in- 
come of the taxpayer for the year (before making any deduction 
under this section) that the value of the goods or products acquired, 
marketed, handled, dealt in or sold or services rendered by the tax- 
payer from, on behalf of, or for members, is of the total value of 
goods or products acquired, marketed, handled, dealt in or sold or 
services rendered by the taxpayer from, on behalf of, or for all cus- 
tomers during the year; 


“member” means a person who is entitled as a member or share- 
holder to full voting rights in the conduct of the affairs of the tax- 
payer (being a corporation) or of a corporation of which the tax- 
payer is a subsidiary wholly-owned corporation; 


“non-member customer” means a customer who is not a member; 


“payment” includes 


(a) the issue of a certificate of indebtedness or shares of the tax- 
payer or of a corporation of which the taxpayer is a subsidiary 
wholly-owned corporation if the taxpayer or that corporation has 
in the year or within 12 months thereafter disbursed an amount 
of money equal to the total face value of all certificates or shares 
SO issued in the course of redeeming or purchasing certificates of 
indebtedness or shares of the taxpayer or that corporation previ- 
ously issued, 


(b) the application by the taxpayer of an amount to a member’s 
liability to the taxpayer (including, without restricting the gener- 
ality of the foregoing, an amount applied in fulfilment of an ob- 
ligation of the member to make a loan to the taxpayer and an 
amount applied on account of payment for shares issued to a 
member) pursuant to a by-law of the taxpayer, pursuant to statu- 
tory authority or at the request of the member, or 


(c) the amount of a payment or transfer by the taxpayer that, 
under subsection 56(2), is required to be included in computing 
the income of a member. 
History: The opening words of subsec. 135(4) amended by 2006, c. 4, subsec. 79(3), 
to add “and section 135.1”, applicable after 2005. 


Interpretation Bulletins: See list at end of s. 135. 


(5) Holding out prospect of allocations — For the purpose of 
this section a taxpayer shall be deemed to have held out the pros- 
pect that amounts would be credited to a customer of a taxation year 
by way of allocation in proportion to patronage, if 


(a) throughout the year the statute under which the taxpayer was 
incorporated or registered, its charter, articles of association or 
by-laws or its contract with the customer held out the prospect 
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that amounts would be so credited to customers who are mem- 
bers or non-member customers, as the case may be; or 


(b) prior to the commencement of the year or prior to such other 
day as may be prescribed for the class of business in which the 
taxpayer is engaged, the taxpayer has published an advertise- 
ment in prescribed form in a newspaper or newspapers of gen- 
eral circulation throughout the greater part of the area in which 
the taxpayer carried on business holding out that prospect to cus- 
tomers who are members or non-member customers, as the case 
may be, and has filed copies of the newspapers with the Minister 
before the end of the 30th day of the taxation year or within 30 
days from the prescribed day, as the case may be. 

Related Provisions: 20(1)(u) — Patronage dividends. 

Interpretation Bulletins: See list at end of s. 135. 


(6) Amount of payment to customer — For greater certainty, 
the amount of any payment pursuant to an allocation in proportion 
to patronage is the amount thereof determined before deducting any 
amount required by subsection (3) to be deducted or withheld from 
that payment. 

Related Provisions: 20(1)(u) — Deduction — patronage dividends; 87(2)(g.5) — 
Amalgamation — continuing corporation; 135(3) — Amount to be deducted or with- 
held from payment to customer, 157(2) Exemption. from instalment obligations 
where taxable income not over $10,000. 


Interpretation Bulletins: See list at end of s. 135. 


(7) Payment to customer to be included in income — 
Where a payment pursuant to an allocation in proportion to pa- 
tronage (other than an allocation in respect of consumer goods or 
services) has been received by a taxpayer, the amount of the pay- 
ment shall, subject to subsection 135.1(2), be included in computing 
the recipient’s income for the taxation year in which the payment 
was received and, without restricting the generality of the forego- 
ing, where a certificate of indebtedness or a share was ‘issued to a 
person pursuant to an allocation in proportion to patronage, the 
amount of the payment by virtue of that issuance shall be included 
in computing the recipient’s income for the taxation year in which 
the certificate or share was received and not in computing the recip- 
ient’s income for the year in which the indebtedness was subse- 
quently discharged or the share was redeemed. 

Related Provisions: 20(1)(u) — Patronage dividend deduction; 87(2)(g.5) — Amal- 
gamation — continuing corporation; 135.1(2) — Limitation on income inclusion — tax 
deferred cooperative shares; 212(1)(g) — Non-resident withholding tax: 

History: Subsec. 135(7) amended by 2006, ¢. 4, subsec. 79(4), to substitute “a tax- 
payer” for “the taxpayer”; to add “, subject to subsection 135.1(2),”; and to substitute 
“by virtue of that issuance” for “by virtue of the issue thereof’, applicable after 2005. 
Interpretation Bulletins: See list at end of s. 135. 

Forms: RC4157: Employers’ Guide: Filing the T4A Slip and Summary Form; T2 
SCH 16: Patronage dividend deduction; T4A: Statement of pension, retirement, annu- 
ity, and other income. 


(8) Patronage dividends — For the purposes of this section, 
where 


(a) a person has sold or delivered a quantity of goods or products 
to a marketing board established by or pursuant to a law of Can- 
ada or a province, 


(b) the marketing board has sold or delivered the same quantity 
of goods or products of the same class, grade or quality to a 
taxpayer of which the person is a member, and 


(c) the taxpayer has credited that person with an amount based 
on the quantity of goods or products of that class, grade or qual- 
ity sold or delivered to it by the marketing board, 


the quantity of goods or products referred to in paragraph (c) shall 
be deemed to have been sold or delivered by that person to the tax- 
payer and to have been acquired by the taxpayer from that person. 
Definitions [s. 135]: “amount” — 248(1); “arm’s length” — 251(1);. “attributa- 
ble’ — 135(4)“income of the taxpayer attributable to business done with members”; 
“business” — 248(1); “calendar year” — Interpretation Act 37(1)(a); “Canada” — 255; 
“corporation” — 248(1), Interpretation Act 35(1); “credit union”, “Minister”, “person”, 


“prescribed”, “property” — 248(1): “province” — Interpretation Act 35(1); “resident 
in Canada” — 94(3)(a)(viii), 250; “share”, “subsidiary wholly-owned corporation” — 
248(1); “taxation year” — 249; “taxpayer” — 248(1). See also 135(4). 
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Regulations [s. 135]: 218 (information return), + 


Interpretation Bulletins [s. 135]: IT-362R: Patronage dividends; IT-493: Agency 
cooperative corporations (archived). 


Agricultural Cooperatives — Tax-ceferred 
Patronage Dividends 


135.1 (1) Definitions — The following definitions apply in this 
section and section 135. 


“agricultural business” means a business, carried on in Canada, 
that consists of one or any combination of 


(a) farming (including, if the person carrying on the business is a 
corporation described in paragraph (a) of the definition “agricul- 
tural cooperative corporation”, the production, processing, stor- 
ing and wholesale marketing of the products of its members’ 
farming activities); or 

(b) the provision of goods or services (other than financial ser- 
vices) that are required for farming. 


“asricultural cooperative corporation’? at any time means a 
corporation 


(a) that was incorporated or continued by or under the provisions 
of a law, of Canada or of a province, that provide for the estab- 
lishment of the corporation as a cooperative corporation or that 
provide for the establishment of cooperative corporations; and 


(b) that has at that time 
(i). as its principal business an agricultural business, or 


(ii) members, making up at least 75% of all members of the 
corporation, each of whom 


(A) is an agricultural cooperative corporation, or 
(B) has as their principal business a farming business. 
Related Provisions: 87(2)(s) — Amalgamation — continuing corporation. 


“allowable disposition” means a disposition by a taxpayer of a tax 
deferred cooperative share less than five years after the day on 
which the share was issued if 


(a) before the disposition, 


(i) the agricultural cooperative corporation is notified in writ- 
ing that the taxpayer has after the share was issued become 
disabled and permanently unfit for work, or terminally ill, or 


(ii) the taxpayer ceases to be a member of the agricultural 
cooperative corporation; or 


(b) the agricultural cooperative corporation is notified in writing 
that the share is held by a person on whom the share has de- 
volved as a consequence of the death of the taxpayer. 


“eligible member” of an agricultural cooperative corporation 
means a member who carries on an agricultural business and who is 


(a) an individual resident in Canada; 
(b) an agricultural cooperative corporation; 


(c) a corporation resident in Canada that carries on the business 
of farming in Canada; or 


(d) a partnership that carries on the business of farming in Can- 
ada, all of the members of which are described in any of 
paragraphs (a) to (c) or this paragraph. 


“tax deferred cooperative share” at any time means a share 


(a) issued, after 2005 and before 2016, by an agricultural coop- 
erative corporation to a person or partnership that is at the time 
the share is issued an eligible member of the agricultural cooper- 
ative corporation, pursuant to an allocation in proportion to 
patronage, 

(b) the holder of which is not entitled to receive on the redemp- 
tion, cancellation or acquisition of the share by the agricultural 
cooperative corporation or by any person with whom the agri- 
cultural cooperative corporation does not deal at arm’s length an 
amount that is greater than the amount that would, if this Act 
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were read without reference to this section, be included under 
subsection 135(7) in computing the eligible member’s income 
for their taxation year in which the share was issued; 


(c) that has not before that time been deemed by subsection (4) 
to have been disposed of; and 


(d) that is of a class 


(i) the terms of which provide that the agricultural coopera- 
tive corporation shall not, otherwise than pursuant to an al- 
lowable disposition, redeem, acquire or cancel a share of the 
class before the day that is five years after the day on which 
the share was issued, and 


(11) that is identified by the agricultural cooperative corpora- 
tion in prescribed form and manner as a class of tax deferred 
cooperative shares. 


Related: Provisions: 87(2)(s) — Amalgamation — continuing corporation. 


“tax paid balance”’ of a taxpayer at the end of a particular taxation 
year of the taxpayer means the amount, if any, by which 


(a) the total of 


(i) the taxpayer’s tax paid balance at the end of the immedi- 
ately preceding taxation year, and 


(ii) the amount, if any, that is included in computing the tax- 
payer’s income under this Part for the particular taxation year 
because of an election described in subparagraph (2)(a)(i1), 


exceeds 


(b) the total of all amounts each of which is the taxpayer’s pro- 
ceeds of disposition of a tax deferred cooperative share that the 
taxpayer disposed of in the particular taxation year. 


(2) Income inclusion — In computing the income of a taxpayer 
for a particular taxation year, there shall be included under subsec- 
tion 135(7), in respect of the taxpayer’s receipt, as an eligible mem- 
ber, of tax deferred cooperative shares of an agricultural coopera- 
tive corporation in the particular taxation year, only the total of 


(a) the lesser of 


(i) the total of all amounts, in respect of the taxpayer’s re- 
ceipt in the particular taxation year of tax deferred coopera- 
tive shares, that would, if this Act were read without refer- 
ence to this section, be included under subsection 135(7) in 
computing the taxpayer’s income for the particular taxation 
year, and 


(ii) the greater of nil and the amount, if any, specified by the 
taxpayer in an election in prescribed form that is filed with 
the taxpayer’s return of income for the particular taxation 
year, and 


(b) the amount, if any, by which 
(i) the total of all amounts each of which is the taxpayer’s 


proceeds of disposition of a tax deferred cooperative share 
disposed of by the taxpayer in the particular taxation year 


exceeds 
(ii) the total of 


(A) the taxpayer’s tax paid balance at the end of the im- 
mediately preceding taxation year, and 


(B) the amount, if any, that is included in computing the 
taxpayer’s income for the particular taxation year because 
of an election described in subparagraph (a)(ii). 

Related Provisions: 87(2)(s) — Amalgamation — continuing corporation. 


(3) Deductibility limit — The amount that may be deducted under 
subsection 135(1) for a particular taxation year by an agricultural 
cooperative corporation in respect of payments, in the form of tax 
deferred cooperative shares, made pursuant to allocations in propor- 
tion to patronage shall not exceed 85% of the agricultural coopera- 
tive corporation’s income of the taxation year attributable to busi- 
ness done with members. 


(4) Deemed disposition — A taxpayer who holds a tax deferred 
cooperative share is deemed to have disposed of the share, for pro- 
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ceeds of disposition equal to the amount that would, if this Act were 
read without reference to this section, have been included: under 
subsection 135(7), in respect of the share, in computing the tax- 
payer’s income for the taxation year in which the share was issued, 
at the earliest time at which 


(a) the paid-up capital of the share is reduced otherwise than by 
way of a redemption of the share; or 


(b) the taxpayer pledges, or for civil law hypothecates, assigns 
or in any way alienates the share as security for indebtedness of 
any kind. 

Related Provisions: 135.1(5) — Reacquisition. 


(5) Reacquisition — A taxpayer who is deemed by subsection (4) 
to have disposed at any time of a tax deferred cooperative share is 
deemed to have reacquired the share, immediately after that time, at 
a cost equal to the taxpayer’s. proceeds of disposition from that 
disposition. 


(6) Exclusion from withholding obligation — Subsection 
135(3) does not apply to a payment pursuant to an allocation in pro- 
portion to patronage that is paid by an agricultural cooperative cor- 
poration through the issuance of a tax deferred cooperative share. 


(7) Withholding on redemption — If a share that was, at the 
time it was issued, a tax deferred cooperative share of an agricul- 
tural cooperative corporation is redeemed, acquired or cancelled by 
the agricultural cooperative corporation, or by a person or partner- 
ship with whom the agricultural cooperative corporation does not 
deal at arm’s length, the agricultural cooperative corporation or the 
person or partnership, as the case may be, shall withhold and forth- 
with remit to the Receiver General, on account of the shareholder’s 
tax liability, 15% from the amount otherwise payable on the re- 
demption, acquisition or cancellation. 

Related Provisions: 87(2)(s) — Amalgamation — continuing corporation; 227(1), 
(4), (5), (8.3), (8.4), (9), (9.2), (9.4), (11), (12), (13) — Withholding taxes — adminis- 
tration and enforcement; 227.1 — Liability of directors for failing to withhold. 


(8) Application of subsecs. 84(2) and (3) — Subsections 
84(2) and (3) do not apply to a tax deferred cooperative share. 
History: S. 135.1 added by 2006, c. 4, s. 80, applicable after 2005, except that para. 
135.1(4)(b) does not apply to any indebtedness entered into before 2006. 
Definitions [s. 135.1]: “agricultural business”, “agricultural cooperative corpora- 
tion” — 135.1(1); “allocation in proportion to patronage” — 135(4); “allowable dispo- 
sition” — 135.1(1); “amount” — 248(1); “arm’s length” —251(1); “attributable” — 
135(4)“income of the taxpayer attributable to business done with members”; “‘busi- 
ness” — 248(1); “Canada” — 255, Interpretation Act 35(1); “consequence” — 248(8); 
“corporation” — 248(1), Interpretation Act 35(1); “disposition” — 248(1); “eligible 
member” — 135.1(1); “farming”, “individual” — 248(1); “member” — 135(4); “paid- 
up capital” — 29(1), 248(1); “payment” — 135(4); “person”, “prescribed” — 248(1); 
“province” — Interpretation Act 35(1); “resident in Canada” — 250: “security” — In- 
terpretation Act 35(1), “share”, “shareholder” — 248(1); “tax deferred ‘cooperative 
share”, “tax paid balance” — 135.1(1); “taxation year” — 249; “taxpayer” — 248(1); 
“writing” — Interpretation Act 35(1). 


Cooperative Corporations 


136. (1) Cooperative not private corporation — Notwith- 
standing any other provision of this Act, a cooperative corporation 
that would, but for this section, be a private corporation is deemed 
not to be a private corporation except for the purposes of sections 
15.1, 125, 125.1)1072997 40152 and 157, the definition ‘“‘mark-to- 
market property” in subsection 142.2(1) and the definition “small 
business corporation” in subsection 248(1) as it applies for the pur- 
pose of paragraph 39(1)(c). 


Proposed Amendment — 136(1) 


136. (1) Cooperative not private corporation — Notwith- 


standing any other provision of this Act, a cooperative corporation — 
that would, if this Act were read without reference to this section, 
be a private corporation is deemed not to be a private corporation _ 
except for the purposes of sections 15.1, 123.4, 125, 125.1, 127, 
127.1, 152 and 157, the definition “mark-to-market property” in _ 
subsection 142.2(1) and the definition “small business corpora- 
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tion” in subsection 248(1) as it applies for the purpose of para- 
graph 39(1)(c). 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
132(1), will amend subsec. 136(1) to read as above, applicable to 2001 er seq. 


Technical Notes: Subsection 136(1) provides that a cooperative corporation that 
would, otherwise be a private corporation is treated as a private corporation for the 
purposes of specified provisions of the Act. The subsection is amended to include 
among those provisions section 123.4, which in effect provides reductions in corpo- 
rate tax rates. This subsection is amended, for the 2001 and subsequent taxation 
years, to provide that a cooperative corporation that otherwise qualifies as a Cana- 
dian-controlled private corporation (CCPC) may use the special rate reduction pro- 
vided for CCPCs. — : . — 


Letter from Dept. of Finance, March 20, 2001: 
Dear [xxx] 


Thank you for your letter of February 26, 2001, regarding the application of pro- 
posed section 123.4 of the Income Tax Act (the “Act”) to co-operative corporations. 


cee 


If it is enacted as proposed, section 123.4 will provide both a general deduction from 
tax otherwise payable. available to most types of corporation, and a special deduction 
for Canadian-controlled private corporations (CCPCs). You have asked whether a 
co-operative corporation could also be a CCPC for the purposes of these new deduc- 
tions. You identify two important results that follow from the answer to that ques- _ 
tion. First, a co-operative corporation that is a CCPC will determine its “full rate — 
taxable income” using paragraph (b) of the definition of that term in proposed sub- 
section 123.4(1); one that is not a CCPC will use paragraph (a). Second, a co-opera- 
tive corporation that is a CCPC may be able to use the proposed 7% deduction from 
tax on up to $100,000 of active business income in excess of the $200,000 limit for 
the section 125 “small business deduction”. ; : - 


As you point out, although subsection 136(1) of the Act deems co-operative corpora- 
tions not to be private corporations for most purposes, that deeming rule does not 
apply for the purposes of a number of specified provisions, including section 125 of 
the Act. A co-operative corporation that meets the other relevant requirements is thus 
not precluded from being a CCPC under the definition in subsection 125(7), nor from 
taking advantage of the small business deduction itself. oo os 
Given the close connection between the new special deduction for CCPCs and the 
existing small business deduction, in policy terms it seems clear that a co-operative 
corporation that is a CCPC under section 125 ought also to be treated as such for the 
purposes of proposed section 123.4. I agree. however, that it may not be obvious 
from the current version of subsection 136(1) that this is indeed the case. 

To avoid any possible confusion, we are therefore prepared to recommend the addi- 
tion, to the list in subsection 136(1), of a reference fo proposed section 123.4. This 


change, if approved by the Minister of Finance, would be included in a package of 
draft technical amendments scheduled for release in the coming months. 


Thank you for bringing this matter to our attention. 
Yours sincerely, 


Brian Emewein : 
Director, Tax Legislation Division, Tax Policy Branch 


Related Provisions: 15.1(3) — Eligible small business corporation; 89(1) “paid-up 
capital’(b) — Paid-up capital of cooperative corporation; 125 — Small business deduc- 
tion; 127(6) — Investment tax credit of cooperative corporation; 135 — Patronage div- 
idend; 137— Deductions in computing income: 181.1(3)(f) — Certain cooperative 
corporations exempt from Part I.3 tax; 248(1) — “share” includes a share of a coopera- 
tive corporation. 


History: Subsec. 136(1) amended by 1998, c. 19, s. 161, applicable to taxation years 
that end after February 22, 1994. Subsec. 136(1) formerly read: 


136. (1) Notwithstanding any other provision of this Act, a cooperative corpora- 
tion that would, but for this section, be a private corporation shall be deemed not 
to be a private corporation except for the purposes of sections 15.1, 125, 125.1, 
127, 127.1, 152 and 157 and the definition “small business corporation” in sub- 
section 248(1) as it applies for the purpose of paragraph 39(1)(c). 
Subsec, 136(1) amended by 1994, ¢. 7, Sch. II (1991, c. 49), s. 112, to substitute “125, 
125.1” for “123.1, 125”, applicable after June 1988 except that in its application before 
April 28, 1989, the subsec. shall be read without the reference to s. 152. 


Interpretation Bulletins: IT-493: Agency cooperative corporations (archived). 


(2) Definition of “cooperative corporation” — In this section, 
“cooperative corporation” means a corporation. that was incorpo- 
rated or continued by or under the provisions of a law, of Canada or 
of a province, that provide for the establishment of the corporation 
as a cooperative corporation or that provide for the establishment of 
cooperative corporations, for the purpose of marketing (including 
processing incident to or connected to the marketing) natural prod- 
ucts belonging to or acquired from its members or customers, of 
purchasing supplies, equipment or household necessaries for or to 


be sold to its members or customers or of performing services for 
its members or customers, if 


‘(a) the statute by or under which it was incorporated, its charter, 
articles of association or by-laws or its contracts with its mem- 
bers or its members and customers held out the prospect that 
payments would be made to them in proportion to patronage; 


(b) none of its members (except other cooperative corporations) 
have more than one vote in the conduct of the affairs of the cor- 
poration; and 


(c) at least 90% of its members are individuals, other coopera- 
tive corporations, or corporations or partnerships that carry on 
the business of farming, and at least 90% of its shares, if any, are 
held by those persons or partnerships. 


Proposed Amendment — 136(2)(c), (d) 


(c) at least 90% of its members are individuals, other coopera- 
tive corporations, or corporations or partnerships that carry on 
_ the business of farming; and 


(d) at least 90% of its shares, if any, are held by members de- 
scribed in paragraph (c) or by trusts governed by registered re- 
tirement savings plans, registered retirement income funds or 
registered education savings plans, the annuitants or subscrib- 
ers under which are members described in that paragraph. 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
132(2). will amend para. 136(2){c) to read as above and add para. (d), applicable to 
1998 et seq. 


Technical Notes: Subsection 136(2) sets out conditions that a corporation must 
meet in order to be a cooperative corporation. The condition in current paragraph 
136(2)(c) has two parts: at least 90% of its members must be individuals, other coop- 
erative corporations, Or corporations or partnerships that carry on the business of 
farming; and at least 90% of its shares, if any, must be held by those persons or 
partnerships. 


The second part of this condition is modified to accommodate cases where the shares 
of a cooperative are held not only by the members themselves, but also by their regis- 
tered plans (RRSPs, RRIFs. or RESPs). If shares are held by a trust that is governed 
by such a plan, provided a member of the cooperative is the plan’s subscriber or 
annuitant, as the case may be, those shares will be counted in the same way as if they 
were held by a member personally. 


Letter from Dept. of Finance, June 11, 1999: 
Dear [xxx] 


This is in response to your letter dated June 4, 1999 to Len Farber respecting para- 
graph 136(2)(c) of the Income Tax Act and subsection 4900(12) of the Income Tax 
Regulations. Paragraph 136(2)(c) of the Act provides, as part of the definition of 
“cooperative corporation” in section 136, that at least 90% of a cooperative’s shares 
must be held by members who are individuals, other cooperative corporations or cor- _ 
porations or partnerships that carry on the business of farming. Subsection 4900(12) 
of the Regulations provides that shares of specified cooperative corporations are 
qualified investments that may be held in an RRSP. You are concerned that the abil- ~ 
ity of a cooperatives members to hold their shares in RRSPs could, because the 
RRSPs may not be “members”, cause the corporation to lose its cooperative status 
under section 136. 


You have been advised by officials of the Tax Legislation Division that an amend- 
ment to paragraph 136(2)(c) is anticipated which would ensure that a cooperative 
does not lose its status as.a consequence of its members contributing their shares to 
their RRSPs. You are seeking confirmation in writing of this information. 


I can confirm that we intend to recommend that paragraph 136(2)(c) of the Act be 
amended to enable individual members of a cooperative to contribute their shares to 
their own RRSPs without any adverse consequences to the cooperative under the 
Act. The details of the amendment to be recommended remain to be developed. In 
general terms, however, I would foresee it being structured either as a rule which 
attributed the shares held by an RRSP to the annuitant, or which reformed paragraph 
136(2)(c) to provide that shares contributed to an RRSP by a cooperative member 
would be treated as shares held by individuals who are members of a cooperative. 
We will recommend that this amendment apply to the 1998 and subsequent taxation 
years. 


Yours sincerely, 
Brian Emewein 
Director, Tax Legislation Division, Tax Policy Branch 
History: The opening words of subsec, 136(2) amended by 2006, c. 4, s. 81, applica- 
ble after June 2005. The opening words formerly read: 
(2) In this section, “cooperative corporation” means a corporation that was incor- 
porated by or under a law of Canada or a province providing for the establish- 
ment of the corporation or respecting the establishment of cooperative corpora- 
tions for the purpose of marketing (including processing incident to or connected 


1023 


S. 136(2) 


therewith) natural products belonging to or acquired from its members or cus- 
tomers, of purchasing supplies, equipment or household necessaries for or to be 
sold to its members or customers or of performing services for its members or 
customers, if 
Definitions [s. 136]: “carrying on business” — 253; “corporation” — 248(1), Inter- 
pretation Act 35(1); “farming”, “individual”, “person” — 248(1); “private corpora- 
tion” — 89(1), 248(1); “province” — Interpretation Act 35(1); “share”, “small business 
corporation” — 248(1). 


Credit Unions, Savings and Credit Unions, and 
Deposit Insurance Corporations 


137. (1) [Repealed under former Act] 


(2) Payments pursuant to allocations in proportion to 
borrowing [credit union] — Notwithstanding anything in this 
Part, there may be deducted, in computing the income for a taxation 
year of a credit union, the total of bonus interest payments and pay- 
ments pursuant to allocations in proportion to borrowing made by 
the credit union within the year or within 12 months thereafter to 
members of the credit union, to the extent that those payments were 
not deductible under this subsection in computing the income of the 
credit union for the immediately preceding taxation year. 

Related Provisions: 110.1(1)(a) — 137(2) ignored for purposes of charitable dona- 
tions limit; 135 — Patronage dividends; 137(6)— Maximum cumulative reserve; 
157(2) — Instalment obligations — special case; 181.3(3)(a) — Capital of financial 
institution. 

Interpretation Bulletins: IT-483: Credit unions (archived). 

Forms: T2 SCH 17: Credit union deductions. 


(3) Additional deduction [credit union] — There may be de- 
ducted from the tax otherwise payable under this Part for a taxation 
year by a corporation that was, throughout the year, a credit union, 
an amount equal to 16% of the amount, if any, by which the lesser 
of 


(a) the corporation’s taxable income for the year, and 


(b) the amount, if any, by which “3 of the corporation’s maxi- 
mum cumulative reserve at the end of the year exceeds the cor- 
poration’s preferred-rate amount at the end of the immediately 
preceding taxation year 


exceeds 


(c) the least of the amounts determined under paragraphs 
125(1)(a) to (c) in respect of the corporation for the year. 


Related Provisions: 123.2 — Corporation surtax calculated before deducting credit 
under 137(3). 


Interpretation Bulletins: IT-483: Credit unions (archived), 
Forms: T2 SCH 17: Credit union deductions. 


(4) Amount deemed deductible under section 125 — For 
the purposes of this Act, any amount deductible or any deduction 
under subsection (3) from the tax otherwise payable by a credit 
union under this Part for a taxation year shall be deemed to be an 
amount deductible or a deduction, as the case may be, under section 
125 from that tax. 


Related Provisions: 125 — Small business deduction; 137(6) — Maximum cumula- 
tive reserve. 


Interpretation Bulletins: IT-483: Credit unions (archived). 


(4.1) Payments in respect of shares — Notwithstanding any 
other provision of this Act, an amount paid or payable by a credit 
union to a member thereof in respect of a share of a class of the 
capital stock of the credit union (other than any such amount paid or 
payable as or on account of a reduction of the paid-up capital, re- 
demption, acquisition or cancellation of the share by the credit 
union to the extent of the paid-up capital of the share) shall, where 
the share is not listed on a prescribed stock exchange, be deemed to 
have been paid or payable, as the case may be, by the credit union 
as interest and to have been received or to have been receivable, as 
the case may be, by the member as interest. 

Related Provisions: 12(1)(c) — Interest included in income; 84(4) — Deemed divi- 


dend on reduction of paid-up capital where share is listed on prescribed stock ex- 
change; 137(4.2) — Deemed interest not a dividend. 


Income Tax Act, Part I 


History: Subsec. 137(4.1) substituted by 1994, c, 21, s. 64, applicable to transactions 
occurring after December 21, 1992. That subsec. formerly read: 


(4.1) Amount paid in respect of members’ share deemed paid as inter- 
est — Notwithstanding any other provisions of this Act, any amount paid or 
payable by a credit union to a member thereof in respect of the member’s share 
in the credit union, other than any such amount paid or payable as or on account 
of a reduction of the paid-up capital, redemption, acquisition or cancellation by 
the credit union of the member’s share to the extent of the paid-up capital of that 
share, shall be deemed to have been paid or payable, as the case may be, by the 
credit union as interest and, when received by the member, to have been received 
by the member as interest. 


Regulations: 3200 (prescribed stock exchange; needs to be amended to apply to 
137(4.1)). 


Interpretation Bulletins: IT-483: Credit unions (archived). 


(4.2) Deemed interest not a dividend — Notwithstanding any 
other provision of this Act, an amount that is deemed by subsection 
(4.1) to be interest shall be deemed not to be a dividend. 

Related Provisions: 84(2) — Deemed dividend on winding-up; 84(3) — Deemed 
dividend on redemption of shares; 84(4) — Deemed dividend — reduction of paid-up 
capital. 

History: Subsec. 137(4.2) substituted by 1994, c. 21, s. 64, applicable to transactions 
occurring after December 21, 1992. That subsec. formerly read: 


(4.2) Application of section 84 — Subsections 84(2), (3) and (4) do not apply 
to deem a dividend to have been paid by a corporation to any of its shareholders, 
or to deem any of the shareholders of a corporation to have received a dividend 
on any shares of the capital stock of the corporation, if at the time the dividend 
would, but for this subsection, be deemed by subsection 84(2), (3) or (4) to have 
been so paid or received, as the case may be, the corporation was a credit union. 


Interpretation Bulletins: IT-483: Credit unions (archived). 


(4.3) Determination of preferred-rate amount of a corpora- 
tion — For the purposes of subsection (3), 


(a) the preferred-rate amount of a corporation at the end of a 
taxation year is an amount equal to the total of its preferred-rate 
amount at the end of its immediately preceding taxation year and 
*/s of the amount deductible under section 125 from the tax for 
the year otherwise payable by it under this Part; 


(b) where at any time a new corporation has been formed as a 
result of an amalgamation of two or more predecessor corpora- 
tions, within the meaning of subsection 87(1), it shall be deemed 
to have had a taxation year ending immediately before that time 
and to have had, at the end of that year, a preferred-rate amount 
equal to the total of the preferred-rate amounts of each of the 
predecessor corporations at the end of their last taxation years; 
and 


(c) where there has been a winding-up as described in subsection 
88(1), the preferred-rate amount of the parent (referred to in that 
subsection) at the end of its taxation year immediately preceding 
its taxation year in which it received the assets of the subsidiary 
(referred to in that subsection) on the winding-up shall be 
deemed to be the total of the amount that would otherwise be its 
preferred-rate amount at the end of that year and the preferred- 
rate amount of the subsidiary at the end of its taxation year in 
which its assets were distributed to the parent on the winding- 
up. 
Interpretation Bulletins: IT-483: Credit unions (archived). 


(5) Member’s income — Where a payment has been received by 
a taxpayer from a credit union in a taxation year in respect of an 
allocation in proportion to borrowing, the amount thereof shall, if 
the money so borrowed was used by the taxpayer for the purpose of 
earning income from a business or property (otherwise than to ac- 
quire property the income from which would be exempt or to ac- 
quire a life insurance policy), be included in computing the tax- 
payer’s income for the year. 


(5.1) Allocations of taxable dividends and capital gains — 
A credit union (referred to in this subsection and in subsection (5.2) 
as the “payer”) may, at any time within 120 days after the end of its 
taxation year, elect in prescribed form to allocate in respect of the 
year to a member that is a credit union such portion of each of the 
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following amounts as may reasonably be regarded as attributable to 
the member: 


(a) the total of all amounts each of which is the amount of a 
taxable dividend received by the payer from a taxable Canadian 
corporation in the year; 


(b) the amount if any, by which 


(i) the total of all amounts each of which is the amount by 
which the payer’s capital gain from the disposition of a pro- 
perty in the year exceeds the payer’s taxable capital gain 
from the disposition 


exceeds 


(ii) the total of all amounts each of which is the amount by 
which the payer’s capital loss from the disposition of a pro- 
perty in the year exceeds the payer’s allowable capital loss 
from the disposition; and 


(c) each amount deductible under paragraph (5.2)(c) in comput- 
ing the payer’s taxable income for the year. 


Related Provisions: 137(5.2) — Allocations of taxable dividends and capital gains, 


History: Para. 137(5.1)(b) substituted and para, (c) added by 1994, c. 7, Sch. II (1991, 
c. 49), subsec. 113(1), applicable to 1988 et seq. Para. (b) formerly read: 


(b) the amount, if any, by which the total of the payer’s taxable ‘capital gains 
from dispositions of property in the year exceeds the total of its allowable capital 
losses from dispositions of property in the year. 


Interpretation Bulletins: IT-483: Credit unions (archived). 


Forms: T2004: Election by a credit union to allocate taxable dividends and taxable 
capital gains to member credit unions. 


(5.2) Idem — Notwithstanding any other provision of this Act, 


(a) there shall be deducted from the amount that would, but for 
this subsection, be deductible under section 112 in computing a 
payer’s taxable income for a taxation year such portion of the 
total referred to in paragraph (5.1)(a) as the payer allocated to its 
members under subsection (5.1) in respect of the year; 


(b) there shall be included in computing the income of a payer 
for a taxation year an amount equal to that portion of the amount 
referred to in paragraphs (5.1)(b) and (c) that the payer allocated 
under subsection (5.1) in respect of the year to its members; and 


(c) each amount allocated under subsection (5.1) to a member 
may be deducted by that member in computing the member’s 
taxable income for its taxation year that includes the last day of 
the payer’s taxation year in respect of which the amount was so 
allocated. 
History: Para. 137(5.2)(c) amended by 1994, c. 7, Sch. VII (1993, c. 24), s. 79, appli- 
cable to 1991 et seg. Para. (c) formerly read: 


(c) each amount allocated to a member under subsection (5.1) may be deducted 
by that member in computing its taxable income for its taxation year during 
which the amount was so allocated. 


Para. 137(5.2)(b) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 113(2), applica- 
ble to 1988 et seq. Para. (b) formerly read: 


(b) there shall be included in computing the income of a payer for a taxation year 
an amount equal to that portion of the amount referred to in paragraph (5.1)(b) 
that the payer allocated to its members under subsection (5.1) in respect of the 
year; and 


Interpretation Bulletins: IT-483: Credit unions (archived). 
(6) Definitions — In this section, 


“allocation in proportion to borrowing” for a taxation. year 
means an amount credited by a credit union to a person who was a 
member of the credit union in the year on terms that the member is 
entitled to or will receive payment thereof, computed at a rate in 
relation to 
(a) the amount of interest payable by the member on money bor- 
rowed from the credit union, or 
(b) the amount of money borrowed by the member from the 
credit union, 
if the amount was credited at the same rate in relation to the amount 
of interest or money, as the case may be, as the rate at which 


S. 137(6) cre 


amounts were similarly credited for the year to all other members of 
the credit union of the same class; 


“bonus interest payment” for a taxation year means an amount 
credited by a credit union to a person who was a member of the 
credit union in the year on terms that the member is entitled to or 
will receive payment thereof, computed at a rate in relation to 


_(a) the amount of interest payable in respect of the year by the 
credit union to the member on money standing to the member’s 
credit from time to time in the records or books of account of the 
credit union, or 


(b) the amount of money standing to the member’s credit from 
time to time in the year in the records or books of account of the 
credit union, 


if the amount was credited at the same rate in relation to the amount 
of interest or money, as the case may be, as the rate at which 
amounts were similarly credited in the year to all other members of 
the credit union of the same class; 


“credit union” means a corporation, association or federation in- 
corporated or organized. as a credit union or cooperative credit soci- 
ety if 
(a) it derived all or substantially all of its revenues from 
(i) loans made to, or cashing cheques for, members, 


(ii) debt obligations or securities of, or guaranteed by, the 
Government of Canada or a province, a Canadian municipal- 
ity, or an agency thereof, or debt obligations or securities of a 
municipal or public body performing a function of govern- 
ment in Canada or an agency thereof, 


(iii) debt obligations of or deposits with, or guaranteed by, a 
corporation, commission or association not less than 90% of 
the shares or capital of which was owned by the Government 
of Canada or a province or by a municipality in Canada, 


(iv) debt obligations of or deposits with, or guaranteed by, a 
bank, or debt obligations of or deposits with a corporation 
licensed or otherwise authorized under a law of Canada or a 
province to carry on in Canada the business of offering to the 
public its services as trustee, 


(v) charges, fees and dues levied against members or mem- 
bers of members, 


(vi) loans made to or deposits with a credit union or coopera- 
tive credit society of which it is a member, or 


(vii) a prescribed revenue source, 


(b) all or substantially all the members thereof having full voting 
rights therein were corporations, associations or federations 


(i) incorporated as credit unions or cooperative credit socie- 
ties, all of which derived all or substantially all of their reve- 
nues from the sources described in paragraph (a), or all or 
substantially all of the members of which were credit unions, 
cooperatives or a combination thereof, 


(ii) incorporated, organized or registered under, or governed 
by a law of Canada or a province with respect to coopera- 
tives, or 


(iii) incorporated or organized for charitable purposes, 


or were corporations, associations or federations no part of the 
income of which was payable to, or otherwise available for the 
personal benefit of, any shareholder or member thereof, or 


(c) the corporation, association or federation would be a credit 
union by virtue of paragraph (b) if all the members (other than 
individuals) having full voting rights in each member thereof 
that is a credit union were members having full voting rights in 
the corporation, association or federation; 
Related Provisions; 89(1)“paid-up capital’”(b) — PUC of credit union; 137.1(7) — 
Deposit insurance corporation deemed not credit union; 157(2) — Exemption from in- 
stalment obligations where taxable income not over $10,000; 248(1)“credit union” — 
Definition applies to entire Act; 248(1)“share” — Share of a credit union is a share; 
Reg. 9002(3) — Mark-to-market rules — property held by credit union. 


Interpretation Bulletins: IT-483: Credit unions (archived). 
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“maximum cumulative reserve” of a credit union at the end of 
any particular taxation year means an amount determined by the 
formula 


0.05 x (A +B) 
where 


A is the total of all amounts each of which is the amount of any 
debt owing by the credit union to a member thereof or of any 
other obligation of the credit union to pay an amount to a mem- 
ber thereof, that was outstanding at the end of the year, includ- 
ing, for greater certainty, the amount of any deposit standing to 
the credit of a member of the credit union in the records of the 
credit union, but excluding, for greater certainty, any share in 
the credit union of any member thereof, and 


B is the total of all amounts each of which is the amount, as of the 
end of the year, of any share in the credit union of any member 
thereof; 


1.T. Application Rules: 58(3.2) (reduction in maximum cumulative reserve to reflect 
level at end of 1971). 


“member” of a credit union means a person who is recorded as a 
member on the records of the credit union and is entitled to partici- 
pate in and use the services of the credit union. 


Proposed Amendment aa 137(6)"member” 


“member”’, of a credit union, means 


(aya person who i is recorded as a. member on the records of the 
_ credit union and is entitled to participate in and use the ser- 
vices of the credit union, and 


(b) a registered retirement savings plan, a a registered retirement 
income fund or a registered education savings plan, the annui- 
_tant or subscriber under wnnel 3S a person deseeyed | in para- 
graph @) : 
Application: The July 18, 2005 draft eenition (Part De techie Sabec. 
133(1), will amend the definition “ ember” in subsec. 137(6) to cong S$ above, ap- 
plicable to 1996 et Seq. : 


Technical Notes: Section 137 provides rules that orp to 


edit unions. Among 
. ing essentially a mem- 
ber of: recon who is entitled to the services of the credit union. This definition is 
amended, for the 1996 and subsequent taxation years, to treat as a member a regis- 
tered retirement savings plan, registered retirement income fund, or registered educa- 
tion savings plan, provided that the annuitant or subscriber under the plan i is a person 
who meets the existing definition of * ‘member’. 


Letter from Dept. of Finance, June 1 1999: Sce under 1362)(c), @). 


Related Provisions: Reg. 1404(2)*acquisition costs’’(a)(iii. 1) — Insurer established 
to provide insurance to credit union members — policy reserves. 


(7) Credit union not private corporation — Notwithstanding 
any other provision of this Act, a credit union that would, but for 
this section, be a private corporation shall be deemed not to be a 
private corporation except for the purposes of sections 123.1, 125, 
127, 127.1, 152 and 157 and the definition “small business corpora- 
tion” in subsection 248(1) as it applies for the purposes of para- 
graph 3A(1)(C). 


Proposed Amendment — 137(7) 


(7) Credit union not private corporation — Notwithstanding 
any other provision of this Act, a credit union that would, if this 
Act were read without reference to this section, be a private cor- 
poration is deemed not to be a private corporation except for the 
purposes of sections 123.1, 123.4, 125, 127, 127. 1, 152 and 157 
and the definition “small business corporation” in subsection 
248(1) as it applies for the purpose of paragraph 39(1)(c). 
Application: ‘The July 18, 2005 draft legislation (Part 2— technical), subsec. 
133(2), will amend subsec. 137(7) to read as above, applicable to 2001 et seq. 
Technical Notes: Subsection 137(7) provides that a credit union that would other- 
wise be a private corporation is treated as a private corporation for the purposes of — 
specified provisions of the Act. The subsection is amended to include < among those 
provisions section 123.4, which in effect provides reductions in corporate tax rates. 
This amendment, which applies to the 2001 and subsequent taxation years, provides 
that a credit union that otherwise qualifies as a Canadian-controlled private eee 
tion (CCPC) may use the special rate reduction provided for CCPCs. 


Letter from Dept. of ence, December 20, 20 


Income Tax Act, Part I 


Letter from Dept. of Finance, Deeheaber.20; 200} oe 
Dear [xxx]: 
} am writing, with the coutuirence ot Mr. Roger Champagne of the ‘Fédération des 
caisses Desjardins du Québec, to provide you with the enclosed c py of my Fesponse 
to a recent letter from Mr. Champagne. In 
Income Tax Act amendment to allow a credi 
tion for purposes of the new deductions from tax otherwise payable, found in section 
123.4 of the Act. / 


As this is a matter that may vee of interest to many of your members, it seemed appro- 
priate that you be advised - our intentions in os regard. 


Yours sincerely, 


Brian Ernewein, Director, Tax Legislation Division, Tax Policy Branch 


Monsieur, 


La présente fait suite a votre lettre du z ee oe au sujet e y application 
[xxx] du nouvel article 123.4 de la Loi de l’im, Oi »). Cet article, 
qui a pour effet de réduire l'imp6t que doit payer une société sur une partie de son 
revenu, que |’on appelle « revenu imposable au taux eae », S'applique différem- 


ment aux sociétés privées sous controle canadien (SPCC) qu’aux autres sociétés, En 


particulier, il prévoit une déduction accélérée de l’impét par ailleurs payable par une 
SPCC sur un certain montant de son revenu tiré d'une gy one 
activement. / : : 


Comme vous | indiquiez, ie parauraphe fox ela Loi traite une bso ] comme une 
société privée a certaines fins, notamment en ce qui concerne la déduction accordée 
aux petites entreprises prévue a l/article 125. Le paragraphe [xxx] ne s’applique 
cependant pas explicitement aux fins prévues au paragraphe 123.4. Vous avez donc 
demandé que nous recommandions une modification pour assurer qu *[xxx] est con- 
sidérée comme une société privée aux fins de larticle 123.4 et qu’elle peut donc, en - 
supposant que les autres critéres pertinents sont respectés, oes de la déduction: 
accélérée consentie aux SPCC. 


Selon moi. une telle mesure serait appropriée sur le. plan de la politique, et nous 
recommanderons qu’elle soit incluse dans les prochaines. modifications techniques. 
Le changement s’appliquerait aux années d’imposition 2001 et suivantes, de maniére 
a coincider avec |’instauration de l'article 123.4. Je vous soulignerais aussi que le 
« revenu imposable au taux complet » [xxx] au sens de l'article 123.4, exclut les — 
montants visés par la déduction additionnelle prévue au paragraphe [xxx] de la Loi, 
et que nous ne proposerons donc aucun changement a cet égard. 


Veuillez agréer, Monsieur, 1’ expression de mes sentiments les meilleurs. 


Directeur, Division de la legislation de Vimpét, Direction Ly la politique d ge 
Vimpéot, Brian Ernewein oe 


Definitions [s. 137]: “allocation in proportion to borrowing” — 137(6); “allowable 
capital loss” — 38(b), 248(1); “amount” — 248(1); “bank” — 248(1): “bonus interest 
payment” — 137(6); “business” —248(1); “class” — of shares 248(6); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “credit union” — 137(6), 248(1); “disposi- 
tion” — 248(1): “dividend” — 137(4.1), (4.2), 248(1); “interest” — 137(4.1), (4.2); 
“life insurance policy” — 138(12), 248(1); “maximum cumulative reserve”, “mem- 


ber” — 137(6); “payer” — 137(5.1); ‘person’ — 248(1); “preferred-rate amount’ — 
137(4.3); “prescribed” — 248(1); “prescribed stock exchange” — 248(29), Reg. 3200, 
3201; “private corporation” — 89(1), 137(7), 248(1): “property” — 248(1); “prov- 
ince” — Interpretation Act 35(1); “record”, “share”, “shareholder”, “small business 
corporati 248(1); “taxable Canadian corporation” — 89(1), 248(1); “taxable cap- 
ital gain” — 38(a), 248(1); “taxable income” — 2(2), 248(1); “taxation year” — 249; 


“taxpayer” — 248(1). 
I.T. Application Rules [s. 137]: 58 (property of credit union acquired before 1972). 
Interpretation Bulletins [s. 137]: IT-483: Credit unions (archived). 


137.1 (1) Amounts included in income of deposit 
insurance corporation — For the purpose of computing the in- 
come for a taxation year of a taxpayer that is a deposit insurance 
corporation, the following rules apply: 


(a) the corporation’s income shall, except as otherwise provided 
in this section, be computed in accordance with the rules appli- 
cable in computing income for the purposes of this Part; and 


(b) there shall be included in computing the corporation’s in- 
come such of the following amounts as are applicable: 


(i) the total of profits or gains made in the year by the corpo- 
ration in respect of bonds, debentures, mortgages, hypothe- 
cary claims, notes or other similar obligations owned by it 
that were disposed of by it in the year, and 


(1i) the total of each such portion of each amount, if any, by 
which the principal amount, at the time it was acquired by 
the corporation, of a bond, debenture, mortgage, hypothecary 
claim, note or other similar obligation owned by the corpora- 
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tion at the end of the year exceeds the cost to the corporation 

of acquiring it as was included by the corporation in comput- 

ing its profit for the year. 
Related Provisions: 89(1)*‘general rate income pool’’D(b) — No high-gross-up divi- 
dends; 137.1(3)—— Deductions from income of deposit insurance corporation; 
137.1(5) — Deposit insurance corporation defined; 137.1(10)— Amounts paid by a 
deposit insurance corporation; 137.2 — Valuation of property owned since before 
1975: 142.2(1)“financial institution”(c)(iv) — Deposit insurance corporation not sub- 
ject to mark-to-market rules. 


History: Subparas. 137.1(1)(b)(i) and (ii) amended by 2001, c. 17, subsec. 216(1) to 
add the words “hypothecary claims” and “hypothecary claim” respectively, in force 
June 14, 2001. 


Interpretation Bulletins: IT-483: Credit unions (archived). 
(2) Amounts not included in income — The amount of any 
premiums or assessments received or receivable by a taxpayer that 


is a deposit insurance corporation from its member institutions in a 
taxation year shall not be included in computing its income. 


Proposed Amendment—137.1(2) 


posit insurance. n for a taxation year: 


_ (a) any prem issessment received, or receivable, by the 
~ corporation in the year from a member institution, and _ co 
(b) any amount received by the corporation in the year from 
‘another deposit insurance corporation to the extent that that 
amount can reasonably be considered to have been paid out of 
amounts referred to in paragraph (a) received by that other de- 

_ posit insurance corporation in any taxation eo 
Application: The July 18, 2005 draft legislation 
134(1), will amend subsec. 137.1(2) to read as above, 9 

Technical Notes: Section 137.1 provides tules for t leposit insurance 
corporations (DICs), including rules that affect the computation of income. In gen- 
eral terms. the premiums that a member institution pays to a DIC are deductible in 
computing the member's income and are not included in computing the income of — 
the DIC, while any assistance that the DIC provides to the member or the member's © 
depositors is not deductible for the DIC and is included in computing the member’s 
income. a 


In certain circumstances, two or more DICs may share responsibilities toward a 
group of members. ch a case, it may be necessary for one DIC to pay to another 
an amount in respect of premiums. To ensure the appropriate tax consequences of 
such a payment, subs 
137.1(2)(b) exclude 
DIC, to the extent the 
premiums or assessments received or receivable by the other DIC from its member 
institutions. New paragraph 137.1(4)(d), on the other hand, precludes the paying DIC _ 
from deducting the amount in computing its own income, se 


Related Provisions: 137.1(4) — Limitation on deduction; 137.1(11) — Deductions 
for payments by member institution. 

Selected Cases [subsec. 137.1(2)]: Civil Service Co-operative Credit Society Ltd. 
v. R., [2001] 4 C.T.C. 2350 (TCC) (Income deductions and subsequent inclusion part of 
specific statutory scheme). 


(3) Amounts deductible in computing income of deposit 
insurance corporation — There may be deducted in computing 
the income for a taxation year of a taxpayer that is a deposit insur- 
ance corporation such of the following amounts as are applicable: 


(a) the total of losses sustained in the year by the corporation in 
respect of bonds, debentures, mortgages, hypothecary claims, 
notes or other similar obligations owned by it and issued by a 
person other than a member institution that were disposed of by 
it in the year; 

(b) the total of each such portion of each amount, if any, by 
which the cost to the corporation of acquiring a bond, debenture, 
mortgage, hypothecary claim, note or other similar obligation 
owned by the corporation at the end of the year exceeds the prin- 
cipal amount of the bond, debenture, mortgage, hypothecary 
claim, note or other similar obligation, as the case may be, at the 
time it was so acquired as was deducted by the corporation in 
computing its profit for the year; 

(c) [Repealed under former Act] 


n cluded in income — The following — 
sluded in computing the income of a de- — 


ns 137.1(2) and (4) are amended. New paragraph — 
come of a DIC any amount it receives from another _ 
can reasonably be considered to have been paid out of _ 


(d) the total of all expenses incurred by the taxpayer in collect- 
ing premiums or assessments from member institutions; 


-(e) the total of all expenses incurred by the taxpayer 


(i) in the performance of its duties as curator of a bank, or as 
liquidator or receiver of a member institution when duly ap- 
pointed as such a curator, liquidator or receiver, 


(ii) in the course of making or causing to be made such in- 
spections as may reasonably be considered to be appropriate 
for the purposes of assessing the solvency or financial stabil- 
ity of a member institution, and 
(iii) in supervising or administering a member institution in 
financial difficulty; and 
(f) the total of all amounts each of which is an amount that is not 
otherwise deductible by the taxpayer for the year or any other 
taxation year and that is 


(i) an amount paid by the taxpayer in the year pursuant to a 
legal obligation to pay interest on borrowed money used 


(A) to lend money to, or otherwise provide assistance to, 
a member institution in financial difficulty, 


(B) to assist in the payment of any losses suffered by 
members or depositors of a member institution in finan- 
cial difficulty, 


(C) to lend money to a subsidiary wholly-owned corpora- 
tion of the taxpayer where the subsidiary is deemed by 
subsection (5.1) to be a deposit insurance corporation, 


(D) to acquire property from a member institution in fi- 
nancial difficulty, or 


(E) to acquire shares of the capital stock of a member in- 
stitution in financial difficulty, or 


(ii) an amount paid by the taxpayer in the year pursuant to a 

legal obligation to pay interest on an amount that would be 

deductible under subparagraph (i) if it were paid in the year. 
Related Provisions: 137.2 — Valuation of property owned since before 1975. 
History: Paras. 137.1(3)(a) and (b) amended by 2001, c. 17, subsec. 216(2) to add the 


words “hypothecary claims” and “hypothecary claim” respectively, in force June 14, 
2001. 


Interpretation Bulletins: IT-483: Credit unions (archived). 


(4) Limitation on deduction — No deduction shall be made in 
computing the income for a taxation year of a taxpayer that is a 
deposit insurance corporation in respect of 


(a) any grant, subsidy or other assistance to member institutions 
provided by it; 

(b) an amount equal to the amount, if any, by which the amount 
paid or payable by it to acquire property exceeds the fair market 
value of the property at the time it was so acquired; 


(c) any amounts paid to its member institutions as allocations in 
proportion to any amounts described in subsection (2); or 


(d) [Repealed under former Act] 


Proposed Addition — 137.1(4)(d) 
(d) any amount paid by it to another deposit insurance corpora- 
tion that is, because of paragraph (2)(b), not included in com- 
puting the income of that other deposit insurance corporation; 
or - - 
Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. 
134(2), will add para. 137.1(4)(d), applicable to 1998 er seq. 
Technical Notes: See under 137.1(2). 


(e) any amount that may otherwise be deductible under para- 
graph 20(1)(p) in respect of debts owing to it by any of its mem- 
ber institutions that has not been included in computing its in- 
come for the year or a preceding taxation year. 
Related Provisions: 20(1)(p) — Bad debts; 137.1(2) — Amounts not included in 
income. 
Selected Cases [subsec. 137.1(4)]: Civil Service Co-operative Credit Society Ltd. 
vy. R., [2001] 4 C.T.C. 2350 (TCC) (Income deductions and subsequent inclusion part of 
specific statutory scheme). 
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(5) Definitions — In this section, 


“amortized cost [para. 137.1(5)(d)]” — [Repealed under former 
Act] 


“deposit insurance corporation”’ means 


(a) a corporation that was incorporated by or under a law of 
Canada or a province respecting the establishment of a stabiliza- 
tion fund or board if 


(i) it was incorporated primarily 


(A) to provide or administer a stabilization, liquidity or 
mutual aid fund for credit unions, and 


(B) to assist in the payment of any losses suffered by 
members of credit unions in liquidation, and 


(ii) throughout any taxation year in respect of which the ex- 
pression is being applied, 


(A) it was a Canadian corporation, and 


(B) the cost amount to the corporation of its investment 
property was at least 50% of the cost amount to it of all 
its property (other than a debt obligation of, or a share of 
the capital stock of, a member institution issued by the 
member institution at a time when it was in financial dif- 
ficulty), or 


(b) a corporation incorporated by the Canada Deposit Insurance 
Corporation Act, 
Related Provisions: 137.1(5.1) — Deeming provision; 137.1(8) — Deemed compli- 


ance with Act; 181.1(3)(e) — Large Corporations Tax not payable by deposit insurance 
corporation. 


“investment property” means 


(a) bonds, debentures, mortgages, hypothecary claims, notes or 
other similar obligations 


(i) of or guaranteed by the Government of Canada, 
(ii) of the government of a province or an agent thereof, 


(ii) of a municipality in Canada or a municipal or public 
body performing a function of government in Canada, 


(iv) of a corporation, commission or association not less than 
90% of the shares or capital of which is owned by Her Maj- 
esty in right of a province or by a Canadian municipality, or 
of a subsidiary wholly-owned corporation that is subsidiary 
to such a corporation, commission or association, or 


(v) of an educational institution or a hospital if repayment of 
the principal amount thereof and payment of the interest 
thereon is to be made, or is guaranteed, assured or otherwise 
specifically provided for or secured by the government of a 
province, 


(b) any deposits, deposit certificates or guaranteed investment 
certificates with 


(i) a bank, 


(ii) a corporation licensed or otherwise authorized under the 
laws of Canada or a province to carry on in Canada the busi- 
ness of offering:to the public its services as trustee, or 


(iii) a credit union or central that is a member of the Cana- 
dian Payments Association or a credit union that is a share- 
holder or member of a central that is a member of the Cana- 
dian Payments Association, 


(c) any money of the corporation, and 


(d) in relation to a particular deposit insurance corporation, debt 
obligations of, and shares of the capital stock of, a subsidiary 
wholly-owned corporation of the particular corporation where 
the subsidiary is deemed by subsection (5.1) to be a deposit in- 
surance corporation; 
History: The opening words of para. (a) of the definition “investment property” in 
subsec. 137.1(5) amended by 2001, c. 17, subsec. 216(3) to add the words “hypothe- 
cary claims”, in force June 14, 2001. 
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“member institution’’, in relation to a particular deposit insurance 
corporation, means 


(a) a corporation whose liabilities in respect of deposits are in- 
sured by, or ; 


(b) a credit union that is qualified for assistance from 


that deposit insurance corporation. 


Related Provisions: 142.2(1)‘“financial institution” (c)(iv) — Deposit insurance cor- 
poration not subject to mark-to-market rules. 


(5.1) Deeming provision — For the purposes of this section, 
other than subsection (2), paragraph (3)(d), subparagraph (3)(e)(i), 
subsection (9) and paragraph (11)(a), a subsidiary wholly-owned 
corporation of a particular corporation described in the definition 
“deposit insurance corporation” in subsection (5) shall be deemed 
to be a deposit insurance corporation, and any member institution of 
the particular corporation shall be deemed to be a member institu- 
tion of the subsidiary, where all or substantially all of the property 
of the subsidiary has at all times since the subsidiary was incorpo- 
rated consisted of 


(a) investment property; 


(b) shares of the capital stock of a member institution of the par- 
ticular corporation obtained by the subsidiary at a time when the 
member institution was in financial difficulty; 


(c) debt obligations issued by a member institution of the partic- 
ular corporation at a time when the member institution was in 
financial difficulty; 


(d) property acquired from a member institution of the particular 
corporation at a time when the member institution was in finan- 
cial difficulty; or 


(e) any combination of property described in paragraphs (a) to 
(d). 


History: The opening words of subsec. 137.1(5.1) substituted by 1994, c. 21, s. 65, 
applicable to 1992 et seq. The opening words formerly read: 


(5.1) For the purposes of this section, other than subsection (2), paragraph (3)(d), 
subparagraph (3)(e)(i) and subsections (9) and (11), a subsidiary wholly-owned 
corporation of a particular corporation described in the definition “deposit insur- 
ance corporation” in subsection (5) shall be deemed to be a deposit insurance 
corporation, and any member institution of the particular corporation shall be 
deemed to be a member institution of the subsidiary, where all or substantially 
all of the property of the subsidiary has at all times since the subsidiary was 
incorporated consisted of 


(6) Deemed not to be a private corporation — Notwithstand- 
ing any other provision of this Act, a deposit insurance corporation 
that would, but for this subsection, be a private corporation shall be 
deemed not to be a private corporation. 


(7) Deposit insurance corporation deemed not a credit 
union — Notwithstanding any other provision of this Act, a de- 
posit insurance corporation that would, but for this subsection, be a 
credit union shall be deemed not to be a credit union. 


Related Provisions: 137 — Credit unions. 


(8) Deemed compliance — For the purposes of subsection (5), a 
corporation shall be deemed to have complied with clause (a)(11)(B) 
of the definition “deposit insurance corporation” in subsection (5) 
throughout the 1975 taxation year if it complied with that clause on 
the last day of that taxation year. 


(9) Special tax rate — The tax payable under this Part by a cor- 
poration for a taxation year throughout which it was a deposit insur- 
ance corporation (other than a corporation incorporated under the 
Canada Deposit Insurance Corporation Act) is an amount equal to 
22% of its taxable income for the year. | 


Related Provisions: 220(4.3), (4,4) — Security furnished by member institution of a 
deposit insurance corporation. 


(10) Amounts paid by a deposit insurance corporation — 
Where in a taxation year a taxpayer is a member institution, there 
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shall be included in computing its income for the year the total of 
all amounts each of which is 


(a) an amount received by the taxpayer in the year from a de- 
posit insurance corporation that is an amount described in any of 
paragraphs (4)(a) to (c), to the extent that the taxpayer has not 
repaid the amount to the deposit insurance corporation in the 
year, 


(b) an amount received from a deposit insurance corporation in 
the year by a depositor or member of the taxpayer as, on account 
of, in lieu of payment of, or in satisfaction of, deposits with, or 
share capital of, the taxpayer, to the extent that the taxpayer has 
not repaid the amount to the deposit insurance corporation in the 
year, or 


(c) the amount by which 


(i) the principal amount of any obligation of the taxpayer to 
pay an amount to a deposit insurance corporation that is set- 
tled or extinguished in the year without any payment by the 
taxpayer or by the payment by the taxpayer of an amount less 
than the principal amount 


exceeds 


(ii) the amount, if any, paid by the taxpayer on the settlement 
or extinguishment of the obligation 


to the extent that the excess is not otherwise required to be in- 
cluded in computing the taxpayer’s income for the year or a pre- 
ceding taxation year. 
Related Provisions: 80(1)“forgiven amount” — Debt forgiveness; 137.1(10.1) — 
Principal amount of an obligation to pay interest; 137.1(12) — Repayment excluded; 
220(4.3), (4.4) — Security furnished by a member institution of a deposit insurance 
corporation. 


(10.1) Principal amount of an obligation to pay interest — 
For the purposes of paragraph (10)(c), an amount of interest paya- 
ble by a member institution to a deposit insurance corporation on an 
obligation shall be deemed to have a principal amount equal to that 
amount. 


Related Provisions: 137.1(11) — Deduction for payments by member institution. 


(11) Deduction by member institutions — There may be de- 
ducted in computing the income for a taxation year of a taxpayer 
that is a member institution such of the following amounts as are 
applicable: 


(a) any amount paid or payable by the taxpayer in the year that 
is described in subsection (2) to the extent that it was not de- 
ducted in computing the taxpayer’s income for a preceding taxa- 
tion year; and 

(b) any amount repaid by the taxpayer in the year to a deposit 
insurance corporation on account of an amount described in par- 
agraph (10)(a) or (b) that was received in a preceding taxation 
year to the extent that it was not, by reason of subsection (12), 
excluded from the taxpayer’s income for the preceding year. 


(12) Repayment excluded — Where 


(a) a member institution has in a taxation year repaid an amount 
to a deposit insurance corporation on account of an amount that 
was included by virtue of paragraph (10)(a) or (b) in computing 
its income for a preceding taxation year, 


(b) the member institution has filed its return of income required 
by section 150 for the preceding year, and 


(c) on or before the day on or before which the member institu- 
tion is required by section 150 to file a return of income for the 
taxation year, it has filed an amended return for the preceding 
year excluding from its income for that year the amount repaid, 


the amount repaid shall be excluded from the amount otherwise in- 
cluded by virtue of paragraph (10)(a) or (b) in computing the mem- 
ber institution’s income for the preceding year and the Minister 
shall make such reassessment of the tax, interest and penalties paya- 
ble by the member institution for preceding taxation years as 1s nec- 
essary to give effect to the exclusion. 


S. 138(1)(b)(iv) 


Definitions [s. 137.1]: “amount” — 248(1); “Canadian corporation” — 89(1), 
248(1); “corporation” — 248(1), Interpretation Act 35(1); “credit union” — 137(6), 
137.1(7), 248(1); “deposit insurance corporation” — 137.1(5), (5.1); “Her Majesty” — 
Interpretation Act 35(1); “insurance corporation” — 248(1); “investment property” — 
137.1(5); “member institution” — 137.1(5); “Minister” — 248(1), “private corpora- 
tion” — 89(1), 248(1); “property” — 248(1); “province” — Intexpretation Act 35(1); 
“share”, “shareholder”, “subsidiary wholly-owned corporation” — 248(1); “tax paya- 
ble” — 248(2); “taxable income” —2(2), 248(1); “taxation year” — 249; “tax- 
payer” — 248(1). 


137.2 [Deposit insurance corporation — ] Computation of 
income for 1975 and subsequent years — For the purpose of 
computing the income of a deposit insurance corporation for the 
1975 and subsequent taxation years, 


(a) property of the corporation that is a bond, debenture, mort- 
gage, hypothecary claim, note or other similar obligation owned 
by it at the commencement of the corporation’s 1975 taxation 
year shall be valued at its cost to the corporation less the total of 
all amounts that, before that time, the corporation was entitled to 
receive as, on account or in lieu of payment of, or in satisfaction 
of, the principal amount of the bond, debenture, mortgage, hy- 
pothecary claim, note or other similar obligation, 


(i) plus a reasonable amount in respect of the amortization of 
the amount by which the principal amount of the property at 
the time it was acquired by the corporation exceeded its ac- 
tual cost to the corporation, or 


(ii) minus a reasonable amount in respect of the amortization 
of the amount by which its actual cost to the corporation ex- 
ceeded the principal amount of the property at the time it was 
acquired by the corporation; 


(b) property of the corporation that is a debt owing to the corpo- 
ration (other than property described in paragraph (a) or a debt 
that became a bad debt before its 1975 taxation year) acquired 
by it before the commencement of its 1975 taxation year shall be 
valued at any time at the amount thereof outstanding at that 
time; 

(c) property of the corporation (other than property in respect of 
which any amount for the year has been included under para- 
graph (a)) that was acquired, by foreclosure or otherwise, after 
default made under a mortgage or hypothec shall be valued at its 
cost amount to the corporation; and 


(d) any other property shall be valued at its cost amount to the 
corporation. 


Origin of s. 137.2: R.S.C. 1985, c. 1 (Sth Supp.) (formerly an application rule 
contained in 1974-75-76, c. 26, s. 94). 


History: The opening words of para. 137.2(a) amended by 2001, c. 17, subsec. 217(1) 
to add the words “hypothecary claim”, in force June 14, 2001. 


Para. 137.2(c) amended by the said c. 17, subsec. 217(2) to add the words “or hy- 
pothec”, in force June 14, 2001. 


Definitions [s. 137.2]: “amount”, “cost amount” — 248(1), “deposit insurance cor- 
poration” — 137.1(5), (5.1) [does not explicitly apply to 137.2]; “income” — 3; “prin- 
cipal amount”, “property” — 248(1); “taxation year” — 249. 


insurance Corporations 


138. (1) Insurance corporations — It is hereby declared that a 
corporation, whether or not it is a mutual corporation, that has, in a 
taxation year, been a party to insurance contracts or other arrange- 
ments or relationships of a particular class whereby it can reasona- 
bly be regarded as undertaking 


(a) to insure other persons against loss, damage or expense of 
any kind, or 


(b) to pay insurance moneys to other persons 
(i) on the death of any person, 


(ii) on the happening of an event or contingency dependent 
on human life, 


(iii) for a term dependent on human life, or 
(iv) at a fixed or determinable future time, 
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whether or not such persons are members or shareholders of the 
corporation, shall, regardless of the form or legal effect of those 
contracts, arrangements or relationships, be deemed, for the pur- 
poses of this Act, to have been carrying on an insurance business of 
that class in the year for profit, and.in any such case, for the purpose 
of computing the income of the corporation, the following rules 


apply: 
(c) every amount received by the corporation under, in consider- 
ation of, in respect of or on account of such a contract, arrange- 
ment or relationship shall be deemed to have been received by it 
in the course of that business, 


(d) the income shall, except as otherwise provided in this sec- 
tion, be computed in accordance with the rules applicable in 
computing income for the purposes of this Part, 


(e) all income from property vested in the corporation shall be 
deemed to be income of the corporation, and 


(f) all taxable capital gains and allowable capital losses from dis- 
positions of property vested in the corporation shall be deemed 
to be taxable capital gains or allowable capital losses, as the case 
may be, of the corporation. 


Related Provisions: 87(2.2) — Amalgamation of insurance corporations; 138(6) — 
Deductions for dividends from taxable corporations; 138(9)— Computation of in- 
come; 139, 139.1 — Mutualization and demutualization of insurer; 142 — Taxable 
capital gains where insurer carries on business in Canada and outside Canada: 
148(1) — Amount included in life insurance policyholder’s income; 149(1)(m), (t) — 
Exemptions — insurers; 190.1 — Financial institutions capital tax. 

Selected Cases [subsec. 138(1)]: Munich Reinsurance Co. (Canada Branch) v. 
R., [2000] 2 C.T.C. 2785 (TCC) (Right to tax refund not property used in business). 


(2) Insurer’s income or loss — Notwithstanding any other pro- 
vision of this Act, where a life insurer resident in Canada carries on 
an insurance business in Canada and in a country other than Canada 
in a taxation year 


(a) its income or loss for the year from carrying on an insurance 
business is the amount of its income or loss for the year, com- 
puted in accordance with this Act, from the business in Canada; 
and 


(b) no amount shall be included in computing its income for the 
year in respect of its taxable capital gains and allowable capital 
losses from dispositions of property (other than property dis- 
posed of in a taxation year in which it was designated insurance 
property) of the insurer used or held by it in the course of carry- 
ing on an insurance business. 


_ Proposed Amendment 


(2) Insurer’s income or Joss —Nowithantng any other 
provision of this Act, — 


(a) if a life insurer resident in Cannas carries on an insurance 
business in Canada and in a country other than Canada in a 
taxation year, its income or loss for the 5 year from carrying on - 
an insurance business is the amount of its income or loss for 
a taxation year ioe carrying on the insurance business in 
anada; 


(b) if a life insurer resident in dasa carries on an insurance — 
business in Canada and in a country other than Canada i in’ a 
taxation year, for greater certainty, 


G) in computing the insurer’s income or loss for the taxa- : 
tion year from the insurance business carried on by it in’ 
Canada, no amount is to be included in respect of the in- 
surer’s gross investment revenue for the taxation year de- 
rived from property used or held by it in the course of car- 
rying on an insurance business that is not designated 
insurance property for the taxation year of the i insurer, and 


(ii) in computing the insurer’s taxable capital gains or al- 
lowable capital losses for the taxation year from disposi- 
tions of capital property (referred to in this subparagraph as 

“insurance business property”) that, at the time of the dis- 
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position, was used or held by ‘the insurer in n the course of - 
catrying on an insuranc Sees _. _ 


business propery that ee a assigned insurance pro- 
perty for the taxation year of the insurer, and 


(c) ifa non-resident i insurer carries on an Nst 
ered ina taxation year, its income or loss for the dation 


its income or loss. for the taxation from. carrying on the: 
insurance business in Canada; and | 


2 (d) ifa non-resident i insurer carries on faa insurance bu: 
Canada in a taxation year, - 


(i) in computing the non-resident insurer’ 
for the taxation year from the insurance business carried on 
by it in Canada, no amount is to be ——s in ee of 


ignated insurance S propery for the taxation y 
resident insurer, and 


_ (i) in computing the non-resident insurer’s taxabli capital 
gains or allowable capital losses for the taxation year from 
dispositions of capital property (referred to in thi 
graph as “insurance business property”) that, a 

. the disposition, was used or held by the non-resident in- 
surer in the course of carrying on an insurance business, 


(A) there is to be included each taxable capital gain or 
_ allowable capital loss of the non-resident insurer for the | 
_ taxation year from a disposition in the taxation year of 
an insurance business property that was a designated in- 
surance property “ the TeXaOR year of ne n -Tesi- 
dent insurer, and 


(B) there is not to be included any taxable capital gain 
or allowable capital loss of the non-resident insurer for — 
the taxation year from a disposition in the taxation year 
of an insurance business property that was not a desig- 
nated insurance property for the taxation year of the 
non-resident insurer. 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. _ 
135(1), will amend subsec. 138(2) to read as above, applicable to taxation ree that 
end after 1999. 


Technical Notes: Subsection 138). provides rules for the purpose of computing 
the income of a life insurer resident i in Canada where the life insurer carries on an 
insurance business in Canada and in a country other than Canada. The subsection’ 
provides that the insurer’s income from carrying on an insurance business is the _ 
amount of its income from carrying in the insurance business i in Canada computed in — 
accordance with the Act. As well, the subsection provides that the insurer’ § taxable 
capital gains and allowable capital losses from property used or held in the course of 
carrying on an insurance business is the insurer’s taxable capital vans and allowable 
capital losses from designated insurance property. 


Subsection 138(2) is being amended to extend its application to non-resident in- 
suret’s that carry on an insurance business in Canada. As well, it is being amended to 
provide, for greater certainty, the following: 


1. In computing a multinational i insurer’s income from an insurance business car- 

ried on by it in Canada, no amount is to be included in respect of the insurer’s 
gross investment revenue for a taxation year derived from property used or held 
in the course of carrying on an insurance business that is not designated insur- 
ance property of the insurer. Subsection 138(9) provides that in computing a 
multinational insurer’s income from an insurance business carried on by it in 
Canada the insurer must include its gross investment revenue for the year from 
its designated insurance property for the year plus the amount prescribed in fe. 
spect of the insurer for the year. Designated insurance property is defined in sec- 
tion 2400 of the Income Tax Regulations. _. 
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2. In computing a multinational insurer's taxable capital gains and allowable 
capital losses for the year from the disposition of property used or held in the 


course of carrying on an insurance business there is to be included the insurer’s- 
taxable capital gains and allowable capital losses from dispositions of its desig-— 


nated insurance property for the year. It also provides that the insurer’s taxable 

capital gains and allowable capital losses for the year from the disposition of 

property used or held in the course of carrying on an insurance business that is 

its designated insurance property for the year are not to be included in computing 

a multinational insurer’s taxable capital gains and allowable capital losses for the 
year. ; Slo oo ae — es 
Letter from Dept. of Finance, May 7, 2001: 


2 


We are responding to your letter of March 23, 2001 seeking con n that we are 
intending to recommend to the Minister of Finance (the “Mi 
the Income Tax Act (the “Act’) to ensure that gross investm 
computing the income of multinational life insurers resident in C. 
resident multinational insurers) from carrying on an insurance 


f° 


ance property”, as defined in the Act. 


We can confirm that we are 
end 


perty” of the insurer i 
included in the income of the 
be recommended th 
1999. - 


We hope this addresses your concerns. 


Yours sincerely, : : 
 — 
Director, Tax Legislation Division, Tax Policy Branch 
Letter from Dept. of Finance, January 8, 2001: 
Dear [xxx] - oo : 


We are responding to your letter of October 11°. 200 
cerning sections 95 and 138 of the Income Tax Act 


In your letter you expressed concern about the recent Tax Cou 
Canada in Munich Reinsurance Company (Canada Bra > Queen [affirmed 
by the Federal Court of Appeal, (2002) | CTC. 199 interpreted — 


subsection 138(9) as not being a complete code with respec e inclusion of in- 
vestment income in a multinational insurer’s income from carrying on an insurance 
business in Canada. Instead the court applied the general rules in the Act in determin- 


‘ax Court of 


*) amendments to 

ie is included in — 
nada (and non-_ 

business in Canada . 

only to the extent such gross investment revenue is derived from “designated insur- 


4 


nding to recommend to the Minister that subsections — 
1ended, The amendment will clarify that only the — 
y the insurer from “designated insurance pro- — 
nsurance business carried on in Canada will be 
er from that insurance business. If adopted it will _ 
ments be effective for taxation years ending after — 


ing whether income from a property was income of the insurer from its insurance 


Gok : ey 


business carried on in Canada. 


You are conce! 
and (9) will be 
income from an i 
nue from invest 
that business 
you are requesting | 


multinational insurer will be required to include in its 


‘ying amendments to subsections 138(2) and (9) of the Act. 
We are sympathe’ 


gs a result of this decision, the intent of subsections 1 38(2) 
ess cartied on in Canada, its gross investment reve- _ 


js not designated insurance property in respect of 
factually used or held in that business, Consequently, 


request and will recommend to the Minister of Finance — 


that subsections 138(2) and (9) be amended. The amendment will clarify that only 


the gross investment revenue derived by the insurer from “designated insurance pro- 


perty” of the insurer in respect of the insurance business carried on in Canada will be _ 
included in the income of the insurer from that insurance business. The amendments _ 


will be effective for taxation years ending after po... 
Thank you for bringing these matters to our attention. = 


Yours sincerely, 


Brian Ernewein lee 
_ Director, Tax Legislation Division, Tax Policy Branc 


Related Provisions: 20(7)(c) — No deduction for certain reserves; 20(26) — De- 
138(1) — Insurance corporations; 
138(6) — Deduction for dividends; 138(9) — Computation of income; 140(1), (2) — 
Deductions and inclusions in income of insurer; 142 — Application of rule in 138(2)(b) 


duction for unpaid claims reserve adjustment: 


before 1996: 211.1 — Tax on investment income of Jife insurer. 


History: Subsec. 138(2) amended by 1997. c. 25, subsec. 39(1), applicable to 1997 et 


seq. Subsec. (2) formerly read: 

(2) Notwithstanding any other provision of this Act, where a life insurer is resi- 

dent in Canada, 
(a) its income for a taxation year from carrying on an insurance business is 
the amount of its income for the year from carrying on that insurance busi- 
ness in Canada; and 
(b) its loss sustained in a taxation year in carrying on an insurance business 
is the amount of its loss, if any, sustained in the year in carrying on that 
insurance business in Canada, computed by applying, with such modifica- 
tions as the circumstances require, the provisions of this Act respecting the 
computation of income from an ‘nsurance business of the class carried on by 
it. 


S. 138(3)(c) 


That portion of subsec. 138(2) preceding para. (a) substituted by 1994, c. 7, Sch. If 


(1991, c. 49), subsec. 114(1), applicable to 1990 er seq. That portion formerly read: 


(2) Notwithstanding any other provision of this Act, in the case of an insurer, 
other than a resident of Canada that does not carry on a life insurance business, 


(3) Deductions allowed in computing income [of life in- 
surer] — In computing a life insurer’s income for a taxation year 
from carrying on its life insurance business in Canada, there may be 
deducted 


(a) such of the following amounts as are applicable: 


(i) any amount that the insurer claims as a policy reserve for 
the year in respect of its life insurance policies, not exceed- 
ing the total of amounts that the insurer is allowed by regula- 
tion to deduct in respect of the policies, 


(ii) any amount that the insurer claims as a reserve in respect 
of claims that were received by the insurer before the end of 
the year under its life insurance policies and that are unpaid 
at the end of the year, not exceeding the total of amounts that 
the insurer is allowed by regulation to deduct in respect of 
the policies, 


(i.1) the amount included under paragraph (4)(b) in comput- 
ing the insurer’s income for the taxation year preceding the 
year, 


(ii) an amount equal to the lesser of 


(A) the amount, if any, by which the total of policy divi- 
dends (except the portion thereof paid out of segregated 
funds) that became payable by the insurer after its 1968 
taxation year and before the end of the year under its par- 
ticipating life insurance policies exceeds the total of 
amounts deductible under this subparagraph in computing 
its incomes for taxation years before the year, and 


(B) the amount, if any, by which the total of all amounts, 
each of which is the insurer’s income, determined in ac- 
cordance with prescribed rules, for the year or a preceding 
taxation year ending after 1968 from its participating life 
insurance business carried on in Canada exceeds the total 
of all amounts each of which is an amount deductible 
under this subparagraph or subparagraph (iv) in comput- 
ing its incomes for taxation years ending before the year, 


(iv) an amount as a reserve for policy dividends that will be- 
come payable by the insurer in the immediately following 
taxation year equal to the least of 


(A) that portion of policy dividends that has accrued in 
the year or a preceding taxation year to or for the benefit 
of participating life insurance policyholders of the insurer, 
to the extent that an amount in respect thereof has not 
been included, either explicitly or implicitly, in the calcu- 
lation of the amount deductible by the insurer for the year 
under subparagraph (i) and, for the purpose of this clause, 
a policy dividend in respect of a life insurance policy 
shall be deemed to accrue in equal daily amounts between 
anniversary dates of the policy, 


(B) 110% of the amount paid or unconditionally credited 
in the taxation year immediately following the year in re- 
spect of the portion referred to in clause (A) of policy div- 
idends that has accrued in the year or a preceding taxation 
year, and 


(C) the amount, if any, by which the amount described in 

clause (iii)(B) for the year exceeds the amount described 

in clause (iii)(A) for the year, and 
(v) each amount (other than an amount credited under a par- 
ticipating life insurance policy) that would be deductible 
under section 140 in computing the insurer’s income for the 
year if the reference in that section to “an insurance business 
other than a life insurance business” were read as a reference 
to “a life insurance business in Canada”; 


(b) [Repealed] 
(c) [Repealed under former Act] 
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(d) [Repealed] 


(e) the total of amounts each of which is a policy loan made by 
the insurer in the year and after 1977; 


(f) where the taxation year is:the first taxation year of the insurer 
ending after November 12, 1981, the total of all amounts each of 
which is the amount, if any, in respect of interest on a policy 
loan that was included in computing the insurer’s income for a 
taxation year ending before November 13, 1981 


(i) to the extent that the interest had accrued to it before the 
commencement of its 1969 taxation year, or 


(ii) to the extent that the interest had been included in com- 
puting its income for a preceding taxation year; and 


(g) the amount of tax under Part XII.3 payable by the insurer in 
respect of its taxable Canadian life investment income for the 
year. 


Related Provisions: 4(1) — Income or loss from a source; 18(1)(e.1) — No deduc- 
tion for unpaid claims; 20(1)(1) — Deductions — reserve for doubtful debts: 
20(7)(c) — Policy reserves for non-life insurance business; 20(26) — Deduction for 
unpaid claims reserve adjustment; 39.1(1)exempt capital gains balance”C(c), 
39.1(6) — Reduction in gain to reflect capital gains exemption election; 138(3.1) — 
Excess policy dividend deduction deemed deductible; 138(4) — Amounts included in 
computing income; 138(4.01) — Life insurance policy includes group life benefit or 
annuity contract; 138(9) — Computation of income; 138(1 1.91)(d.1) — Computation 
of income for non-resident insurer; 138(12)— “Maximum tax actuarial reserve”: 
139.1(8)(b) — No deduction for policy dividend paid on demutualization; 140 — Ad- 
justments to income of insurance corporation; 148(1) — Amounts included in comput- 
ing policyholder’s income; 148(2) — Policy dividends deemed to be proceeds of dispo- 
sition; 149(10)(a.1) — Exempt corporations. 


History: Subparas. 138(3)(a)(i) and (ii) amended, subpara. (ii.1) added, by 1997, c. 25, 
subsec. 39(2), applicable to 1996 er seg. Subparas. (a)(i) and (ii) formerly read: 


(i) such amount in respect of a policy reserve for the year for life insurance poli- 
cies of a particular class as is allowed by regulation, 


(1i) such amount as is allowed by regulation as a reserve in respect of claims that 
were received by the insurer before the end of the year under life insurance poli- 
cies and that are unpaid at the end of the year, 


Para. 138(3)(b) repealed by 1995, c. 21, subsec. 57(1), applicable to taxation years that 
begin after February 22, 1994. For taxation years that include February 22, 1994, para. 
(b) shall be read as follows: 


(b) the total of losses sustained in the year by the insurer in respect of Canada 
securities owned by it that were disposed of by it in the year and before February 
23, 1994; 


Para. (b) formerly read: 


(b) the total of losses sustained in the year by the insurer in respect of Canada 
securities owned by it that were disposed of by it in the year: 


Para. 138(3)(d) repealed by 1995, c. 21, subsec. 57(2), applicable to taxation years that 
end after February 22, 1994. Para. (d) formerly read: 


(d) the total of each such portion of each amount, if any, by which the cost to the 
insurer of acquiring a Canada security owned by it at the end of the year exceeds 
the principal amount of the security at the time it was so acquired as was de- 
ducted by the insurer in computing its profit for the year; 


Regulations: 1102(1)(j) (no CCA on property used in life insurance business outside 
Canada); 1401(1) (policy reserves for pre-1996 policies); 1401(4) (unpaid claims re- 
serve for pre-1996 policies); 1404(1) (policy reserves for post-1995 policies); 1405 
(unpaid claims reserve for post-1995 policies); 2402 (amounts to be included in 
income). 


(3.1) Excess policy dividend deduction deemed deducti- 
ble — For the purposes of clause (3)(a)(iii)(A), 


(a) an insurer’s 1975-76 excess policy dividend deduction shall 
be deemed to be an amount that was deductible under subpara- 
graph (3)(a)(ii) in computing its incomes for taxation years 
before its 1977 taxation year; and 


(b) the amount prescribed to be an insurer’s 1977 excess policy 
dividend deduction shall be deemed to be an amount that was 
deductible under subparagraph (3)(a)(iii) in computing its in- 
comes for taxation years before its 1978 taxation year. 


Regulations: 2407 (insurer’s 1977 excess policy dividend deduction), 
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(4) Amounts included in computing income — In computing 
a life insurer’s income for a taxation year from carrying on its life 
insurance business in Canada, there shall be included 


(a) each amount deducted under subparagraph (3)(a)(i), (ii) or 
(iv) in computing the insurer’s income for the preceding taxation 
year; 

(b) the amount prescribed in respect of the insurer for the year in 
respect of its life insurance policies; and 


(c) the total of all amounts received by the insurer in the year in 

respect of the repayment of policy loans or in respect of interest 

on policy loans. 
Related Provisions: 138(1)— Insurance corporations; 138(3)— Deductions al- 
lowed in computing income; 138(4.01) — Life insurance policy includes group life 
benefit or annuity contract; 138(4.1)-(4.4) — Amounts included in computing income; 
138(9) — Computation of income; 138(11.5)G.1) — Transfer of business by non-resi- 
dent insurer; 138(11.91)(d) — Computation of income of non-resident insurer. 
History: Subsec. 138(4) amended by 1997, c. 25, subsec. 39(3), applicable to 1996 et 
seq. Subsec. (4) formerly read: 

(4) In computing a life insurer’s income for a taxation year from carrying on its 

life insurance business in Canada, there shall be included 


(a) each amount deducted by the insurer under subparagraph (3)(a)(i), (ii) or 
(iv) in computing its income for the immediately preceding taxation year; 
and 
(b), (c) [Repealed] 
(d) the total of amounts each of which is an amount received by the insurer 
in the year in respect of the repayment of a policy loan or in respect of inter- 
est on a policy loan. 
Para. 138(4)(b) repealed by 1995, c. 21, subsec. 57(3), applicable to taxation years that 
begin after February 22, 1994. For taxation years that include February 22, 1994, para. 
(b) shall be read as follows: 


(b) the total of profits or gains made in the year by the insurer in respect of 
Canada securities owned by it that were disposed of by it in the year and before 
February 23, 1994; and 
Para. (b) formerly read: 
(b) the total of profits or gains made in the year by the insurer in respect of 
Canada securities owned by it that were disposed of by it in the year; 
Para. 138(4)(c) repealed by 1995, c. 21, subsec. 57(4), applicable to taxation years that 
end after February 22, 1994. Para. (c) formerly read: 


(c) the total of each such portion of each amount, if any, by which the principal 
amount, at the time it was acquired by the insurer, of a Canada security owned 
by it at the end of the year exceeds the cost to the insurer of so acquiring it as 
was included by the insurer in computing its profit for the year; and 


Regulations: 1404(2) (amount prescribed for 138(4)(b)); 8103 (prescribed amount). 


(4.01) Life insurance policy — For the purposes of subsections 
(3) and (4), a life insurance policy includes a benefit under a group 
life insurance policy or a group annuity contract. 

Related Provisions: Reg. 1408(1)‘life insurance policy in Canada” — Same defini- 
tion for purposes of policy reserve regulations. 


History: Subsec. 138(4.01) added by 1997, c. 25, subsec. 39(3), applicable to 1996 et 
seq. 


(4.1) Idem [deemed deduction for 1976] — For the purposes 
of paragraph (4)(a), an insurer shall be deemed to have deducted in 
computing its income for its 1976 taxation year, 


(a) under subparagraph (3)(a)(i), the total of 


(i) the amount deducted under that subparagraph in comput- 
ing 1ts income from its life insurance business in Canada for 
its 1976 taxation year, and 


(ii) the lesser of 


(A) the amount, if any, of its 1975-76 excess policy 
reserves, and 


(B) the amount, if any, by which its 1975 branch account- 
ing election deficiency exceeds the total of 


(1) the amount determined under subparagraph (d)(ii), 


(II) the total of amounts each of which is an amount 
determined under paragraph 13(22)(b) with respect to 


depreciable property of a prescribed class of the 
insurer, 
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(II) the amount determined under subparagraph 
(b)(ii), and 

(IV) the total of amounts each of which is a portion of 
a non-capital loss that is deemed by subsection 
111(7.1) to have been deductible in computing the in- 
surer’s income for a taxation year ending before 1977; 


(b) under subparagraph (3)(a)(i1), the total of 


(i) the amount deducted under that subparagraph in comput- 
ing its income from its life insurance business in Canada for 
its 1976 taxation year, and 


(ii) the lesser of 


(A) the amount, if any, of its 1975-76 excess additional 
group term reserves, and 


(B) the amount, if any, by which its 1975 branch account- 
ing election deficiency exceeds the total of 


(I) the amount determined under subparagraph (d)(ii), 


(IL) the total of amounts each of which is an amount 
determined under paragraph 13(22)(b) with respect to 
depreciable property of a prescribed class of the in- 
surer, and 


(III) the total described in subclause (a)(ii)(B)IV); 
(c) under subparagraph (3)(a)(iv), the total of 


(i) the amount deducted under that subparagraph in comput- 
ing its income from its life insurance business in Canada for 
its 1976 taxation year, and 


(ii) the amount, if any, of its 1975-76 excess policy dividend 
reserve; and 


(d) under paragraph 138(3)(c) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, the total of 


(i) the amount deducted under that paragraph in computing 
its income from its life insurance business in Canada for its 
1976 taxation year, and 


(ii) the lesser of 


(A) the amount, if any, of its 1975-76 excess investment 
reserve, and 


(B) the amount, if any, of its 1975 branch accounting 
election deficiency. 


1.T. Application Rules: 69 (meaning of “chapter VAS Ole): 


(4.2) Ildem [deemed deduction for 1977] — For the purposes 
of paragraph (4)(a), a life insurer shall be deemed to have deducted 
the following amounts in computing its income for its 1977 taxation 
year 


(a) under subparagraph (3)(a)(i), the amount if any, by which the 
total of 


(i) the insurer’s maximum tax actuarial reserve for its 1977 
taxation year, if that reserve had been determined on the ba- 
sis of the rules applicable to its 1978 taxation year, 


(ii) where the insurer has deducted the amount of any policy 
loan made by it in the year in computing its income from its 
life insurance business in Canada for any taxation year 
before its 1978 taxation year or not included interest in re- 
spect of any such loan in computing its gross investment rev- 
enue for any taxation year before its 1978 taxation year, the 
total of amounts that were outstanding at the end of the in- 
surer’s 1977 taxation year each of which is an amount paya- 
ble to it in respect of a policy loan, and 

(iii) that portion of the amount deducted by the insurer under 
subparagraph (3)(a)(i). in computing its income for its 1977 
taxation year that is in respect of segregated fund policies 

exceeds 


(iv) the amount prescribed to be its 1977 carryforward 
deduction; 


S. 138(4.4)(c) 


(b) under subparagraph (3)(a)(iv), the total of 
(i) the amount deducted under that subparagraph in comput- 
ing its income from its life insurance business in Canada for 
its 1977 taxation year, and 
(ii) the amount, if any, by which 
(A) the amount that would have been deductible under 
that subparagraph for its 1977 taxation year if that subpar- 


agraph were read without reference to clause 
(3)(a)(iv)(C), 
exceeds 


(B) the amount determined under subparagraph (i) for that 
taxation year; and 


(c) under paragraph 138(3)(c) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, the total of 


(i) the amount deducted under that paragraph in computing 
its income from its life insurance business in Canada for its 
1977 taxation year, and 


(ii) the amount, if any, by which, 


(A) where the insurer has made an election under subsec- 
tion (9) in respect of its 1975 taxation year, the amount 
that would have been deductible under paragraph 
138(3)(c) of that Act in computing its income for its 1977 
taxation year if the insurer had claimed the maximum al- 
lowable amount in its 1977 taxation year, or 


(B) where the insurer has not made an election under sub- 
section (9) in respect of its 1975 taxation year, the amount 
that would have been deductible under paragraph 
138(3)(c) of that Act in computing its income for its 1977 
taxation year if the insurer had claimed the maximum al- 
lowable amount in each of its taxation years ending 
before 1978 and after 1974 


exceeds 
(C) the amount determined under subparagraph (i). 
Related Provisions: 111(7.2) — Non-capital loss of life insurer. 


Regulations: 2408 (1977 carryforward deduction). 
1.T. Application Rules: 69 (meaning of “chapter 14 Snofees): 


(4.3) Idem [deemed deduction for 1985] — For the purposes 
of paragraph (4)(a), in computing a life insurer’s income from.car- 
rying on its life insurance business in Canada for its first taxation 
year ending after 1984, the amount, if any, by which 


(a) the total of all amounts each of which is an amount deducted 
by the insurer in computing its income for a taxation year ending 
after 1968 and before 1985 in respect of a claim under a life 
insurance policy that was likely to arise after the end of the par- 
ticular taxation year in respect of a death that occurred in the 
particular taxation year 


exceeds 


(b) the total of all amounts each of which is an amount paid by 
the insurer or included in computing its income before the com- 
mencement of its first taxation year ending after 1984 in respect 
of amounts described in paragraph (a) 
shall be deemed to be an amount that was deducted by the insurer 
under subparagraph (3)(a)(i) in computing its income from that, bus- 
iness for its last taxation year ending before 1985. 


(4.4) Idem [income inclusion re land, building} — Where, for 
a period of time in a taxation year, a life insurer 
(a) owned land (other than land referred to in paragraph (c) or 
(d)) or an interest therein that was not held primarily for the pur- 
pose of gaining or producing income from the land for the 
period, 
(b) had an interest in a building that was being constructed, 
renovated or altered, 
(c) owned land subjacent to the building referred to in paragraph 
(b) or an interest therein, or 
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(d) owned land immediately contiguous to the land referred to in 
paragraph (c) or an interest therein that was used or was in- 
tended to be used for a parking area, driveway, yard, garden or 
other use necessary for the use or intended use of the building 
referred to in paragraph (b), 


there shall be included in computing the insurer’s income for the 
year, where the land, building or interest was designated insurance 
property of the insurer for the year, or property used or held by it in 
the year in the course of carrying on an insurance business in Can- 
ada, the total of all amounts each of which is the amount prescribed 
in respect of the insurer’s cost or capital cost, as the case may be, of 
the land, building or interest for the period, and the amount pre- 
scribed shall, at the end of the period, be included in computing 


(e) where the land or interest therein is property described in 
paragraph (a), the cost to the insurer of the land or the interest 
therein, and 


(f) where the land, building or interest therein is property de- 
scribed in paragraphs (b) to (d), the capital cost to the insurer of 
the interest in the building described in paragraph (b). 


Proposed Amendment — 138(4.4 / 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
245(1). will amend subsec. 138(4.4) by substituting “interest, or for civil law a right,” 
for “interest” in each of paras. (a) to (d), “interest or right,” for “interest” in five places 
thereafter, and “land, or of the interest or right” for “land or the interest” in para. (e), to 
come into force on Royal Assent. - . 


Technical Notes: See under 12(4). 


Related Provisions: 138(4.5) — Anti-avoidance rule; 
“completed”; 248(4) — Interest in real property. 


138(4.6) — Meaning of 


History: The portion of subsec. 138(4.4) between paras. (d) and (e) amended by 1997, 

c, 25, subsec. 39(4), applicable to 1997 er seg. That portion formerly read: 
the life insurer shall, where that land or building was property used by it in the 
year in, or held by it in the year in the course of, carrying on an insurance busi- 
ness in Canada, include a prescribed amount in computing its income for the 
year in respect of the cost or capital cost, as the case may be, of the land, build- 
ing or interest therein to the insurer for the period, and the amount so included 
shall, at the end of the period, be included in computing 


Regulations: 2410 (prescribed amount). 


(4.5) Application [of subsec. (4.4)]— Where a life insurer 
transfers or lends property, directly or indirectly in any manner 
whatever, to a person or partnership (in this subsection referred to 
as the “transferee”) that is affiliated with the insurer or a person or 
partnership that does not deal at arm’s length with the insurer and 


(a) that property, 
(b) property substituted for that property, or 


(c) property the acquisition of which was assisted by the transfer 
or loan of that property 


was property described in paragraph (4.4)(a), (b), (c) or (d) of the 
transferee for a period of time in a taxation year of the insurer, the 
following rules apply: 


(d) subsection (4.4) shall apply to include an amount in the in- 
surer’s income for the year on the assumption that the property 
was owned by the insurer for the period, was property described 
in paragraph (4.4)(a), (b), (c) or (d) of the insurer and was used 
or held by it in the year in the course of carrying on an insurance 
business in Canada, and 


(e) an amount included in the insurer’s income for the year 
under subsection (4.4) by reason of the application of this sub- 
section shall 


(i) where subparagraph (ii) does not apply, be added by the 
insurer in computing the cost to it of shares of the capital 
stock of or an interest in the transferee at the end of the year, 
or 


(i1) where the insurer and the transferee have jointly elected 
in prescribed form on or before the day that is the earliest of 
the days on or before which any taxpayer making the election 
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is required to file a return pursuant to section 150 for the tax- 
ation year that includes the period, be added in computing 


(A) where the property is land or an interest therein of the 
transferee described in paragraph (4.4)(a), the cost to the 
transferee of the land or the interest therein, and 


(B) where the property is land, a building or an interest 
therein described in paragraphs (4.4)(b) to (d), the capital 
cost to the transferee of the interest in the building de- 
scribed in paragraph (4.4)(b). 


paragraphs (4.4)(b) to 
feree of the interest or of the 
scribed in paragraph (4.4)(b 
Application: The July 18, 2005 draft legis 
245(3), will amend cls. 138(4.5)(e)Gi 
force on Royal Assent. 


on (Part 3 — bijuralism), ‘subsec. 
) and (B) to read as above, to come into 


Technical Notes: See under 12(4). 


Related Provisions: 248(4) — Interest in real property; 248(5) — Substituted pro- 
perty; 251.1 — Affiliated persons. 
History: The opening words of subsec. 138(4.5), and para. (d), amended by 1997, c. 
25, subsecs. 39(5), (6), applicable to 1997 et seg. The opening words and para. (d) 
formerly read: 
(4.5) Where, after 1987, a life insurer has transferred or lent property, directly or 
indirectly in any manner whatever, to a transferee that was a designated corpora- 
tion of the insurer (within the meaning assigned by subsection 2405(3) of the 
Income Tax Regulations) or a person or partnership that does not deal at arm’s 
length with the insurer and 


(d) subsection (4.4) shall apply to the insurer to include an amount in the in- 
surer’s income for the year on the assumption that the property was owned by 
the insurer for the period, was property described in paragraph (4.4)(a), (b), (c) 
or (d) of the insurer and was used by it in the year in, or held by it in the year in 
the course of, carrying on an insurance business in Canada, and 


(4.6) Completion [of building] — For the purposes of subsec- 
tion (4.4), the construction, renovation or alteration of a building is 
completed at the earlier of the day on which the construction, reno- 
vation or alteration is actually completed and the day on which all 
or substantially all of the building is used for the purpose for which 
it was constructed, renovated or altered. 


(5) Deductions not allowed — Notwithstanding any other pro- 
vision of this Act, 


(a) in the case of an insurer, no deduction may be made under 
paragraph 20(1)(1) in computing its income for a taxation year 
from an insurance business in Canada in respect of a premium or 
other consideration for a life insurance policy in Canada or an 
Interest therein; and 


(b) in the case of a non-resident insurer or a life insurer resident 
in Canada that carries on any of its insurance business in a coun- 
try other than Canada, no deduction may be made under para- 
graph 20(1)(c) or (d) in computing its income for a taxation year 
from eatin on an insurance business in Canada, except in re- 
spect o 


(1) interest on borrowed money used to acquire designated 
insurance property for the year, or to acquire property for 
which designated insurance property for the year was substi- 
tuted property, for the period in the year during which the 
designated insurance property was held by the insurer in re- 
spect of the business, 


(ii) interest on amounts payable for designated insurance pro- 
perty for the year in respect of the business, or 
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(iii) interest on deposits received or other amounts held by 
the insurer that arose in connection with life insurance poli- 
cies in Canada or with policies insuring Canadian risks. 
(iv) [Repealed] 
Related Provisions: 248(4)— Interest in real property; 248(5)— Substituted 
property. 
History: Subpara. 138(5)(b)() amended by 2001, c. 17, subsec. 133(1), applicable to 
1997 et seg. The subpara. formerly read: 


(i) interest on borrowed money used to acquire designated insurance property for 
the year in respect of the business, 


Subpara. 138(5)(b)(iv) repealed by the said c. 17, subsec. 133(2), applicable to 1997 et 
seq. The subpara. formerly read: 


(iv) other interest that does not exceed a prescribed amount. 


Para. 138(5)(b) amended by 1997, c. 25, subsec. 39(7), applicable to 1997 et seq. Para. 
(b) formerly read: 


(b) in the case of a non-resident insurer or a life insurer resident in Canada that 
carries on any of its insurance business in a country other than Canada, no de- 
duction may be made under paragraph 20(1)(c) or (d) in computing its income 
for a taxation year from carrying on an insurance business in Canada, except in 
respect of interest on 


(i) borrowed money used to acquire property used by it in the year in, or 
held by it in the year in the course of, carrying on that insurance business in 
Canada, to the extent that the interest is paid or payable in respect of that 
portion of the year during which the property was so used or held, 

(ii) amounts payable for its property used by it in the year in, or held by it in 
the year in the course of, carrying on that insurance business in Canada to 
the extent that the interest is paid or payable in respect of that portion of the 
year during which the property was so used or held, or 


(iii) deposits received or other amounts held by the insurer that arose in con- 
nection with life insurance policies in Canada or with policies insuring Ca- 
nadian risks. 


Regulations: 2404 (prescribed amount for 138(5)(b)(iv)). 


(5.1) No deduction — No deduction shall be made under subsec- 
tion 20(12) in computing the income of a life insurer resident in 
Canada in respect of foreign taxes attributable to its insurance 
business. 


Interpretation Bulletins: IT-506: Foreign income taxes as a deduction from income. 


(5.2) [Repealed] 


History: Subsec. 138(5.2) repealed by 1995, c. 21, subsec. 57(5), applicable to dispo- 
sitions occurring after October 30, 1994, except the disposition of a debt obligation 
before July 1995 where 


(a) the disposition is part of a series of transactions or events that began before 
October 31, 1994; 


(b) as part of the series of transactions or events, the taxpayer who acquired the 
debt obligation disposed of property before October 31, 1994; and 


(c) it is reasonable to consider that one of the main reasons for the acquisition of 
the debt obligation by the taxpayer was to obtain a deduction because, as a conse- 
quence of the disposition referred to in paragraph (b), 


(i) an amount was included in the taxpayer’s income for any taxation year, or 


(ii) an amount was subtracted from a balance of undeducted outlays, expenses 
or other amounts of the taxpayer and the subtracted amount exceeded the por- 
tion, if any, of the balance that could reasonably be considered to be in respect 
of the property. 


Subsec. (5.2) formerly read: 


(5.2) Idem — Notwithstanding paragraph (3)(b) and subsection (11.4), in com- 
puting an insurer’s income for a taxation year from carrying on an insurance 
business. no amount shall be deducted in respect of a loss sustained by the in- 
surer on a disposition (other than a disposition occurring as a result of the appli- 
cation of subsection (11.3)) of property, that is a share, bond, debenture, mort- 
gage, note, agreement of sale or any other form of indebtedness that was not a 
capital property of the insurer and was used by it in the year in, or held by it in 
the year in the course of, carrying on an insurance business in any case where 
(a) during the period commencing 30 days before and ending 30 days after 
the disposition, the insurer or a person or partnership that does not deal at 
arm’s length with the insurer acquired or agreed to acquire the same or an 
identical property (in this subsection referred to as the “substituted pro- 
perty”), and 
(b) at the end of the period referred to in paragraph (a), the insurer or the 
person or partnership, as the case may be, owned or had a right to acquire 
the substituted property, 
and any such loss shall be added in computing the cost to the insurer or the 
person or partnership, as the case may be, of the substituted property. 


S. 138(7) 


(6) Deduction for dividends from taxable corporations — 
In computing the taxable income of a life insurer for a taxation 
year, no deduction from the income of the insurer for the year may 
be made under section 112 but, except as otherwise provided by 
that section, there may be deducted from that income the total of 
taxable dividends (other than dividends on term preferred shares 
that are acquired in the ordinary course of the business carried on 
by the life insurer) included in computing the insurer’s income for 
the year and received by the insurer in the year from taxable Cana- 
dian corporations. 


Related Provisions: 18(1)(c)— Limitation re exempt income; 55(2) — Deemed 
proceeds or capital gain; 87(2)(x) — Amalgamations; |11(7.2) —‘‘Non-capital loss” 
of life insurer: 111(8)“non-capital loss’”A:E — Amount included in non-capital loss; 
112(2.2), (2.4) — Where no deduction permitted; 112(3)(b)(@) — Reduction in loss on 
subsequent disposition of share; 112(4)(d) —Loss on share held as inventory; 
112(5.2)B(b)(i), (ii) — Adjustment for dividends received on mark-to-market property; 
115(1)(d.1) — Deduction from income of non-resident; 141(2) — Life insurance cor- 
poration deemed to be public corporation; 148(4) — Income from disposition; 187.2 — 
Tax on dividends on taxable preferred shares; 187.3 — Tax on dividends on taxable 
REI shares: 191(4) — Subsec. 138(6) deemed not to apply; 248(14) — Corporations 
deemed related; 258 — Deemed dividend on term preferred share. 


Interpretation Bulletins: IT-52R4: Income bonds and income debentures 
(archived); IT-328R3: Losses on shares on which dividends have been received; IT- 
385R2: Disposition of an income interest in a trust. 


(7) [Repealed] 


History: Subsec. 138(7) repealed by 1997, c. 25, subsec. 39(8), applicable to 1996 et 
seq. Subsec. (7) formerly read: 


(7) Amounts paid to shareholders included in taxable income — The taxa- 
ble income for a taxation year of a life insurer resident in Canada is its taxable 
income for the year otherwise computed under this Part, plus 2 times the amount, 
if any, by which the total of amounts each of which is an amount paid by it after 
the end of its 1968 taxation year and before the end of the year as, on account or 
in lieu of payment of, or in satisfaction of dividends or stock dividends or any 
other amounts that, but for paragraph 84(1)(c.1), would have been dividends, 
exceeds the total of 


(a) the insurer’s undistributed income on hand at the end of its 1968 taxation 
year in respect of which tax under this Part has been paid by it, 


(b) the surplus funds derived from operations of the insurer as of the end of 
the year, 


(c) the total of amounts of surplus contributed to the insurer before the end 
of the year, 


(d) ‘2 the total of amounts that, by virtue of this subsection, have been added 
to the taxable income of the insurer otherwise computed under this Part in 
computing its taxable income for taxation years before the year, 


(e) where in the taxation year the insurer carried on an insurance business in 
a country other than Canada, the lesser of 


(i) the total of dividends and stock dividends in respect of shares of the 
capital stock of the insurer paid by it in the year out of property other 
than property used by. the insurer in the year in, or held by it in the year 
in the course of, carrying on an insurance business in Canada, and 


(ii) the amount of tax for the year paid by the insurer to the government 
of a country other than Canada under the income tax laws of that coun- 
try out of property other than property used by the insurer in the year in, 
or held by it in the year in the course of, carrying on an insurance busi- 
ness in Canada, 


(f) where in the taxation year the insurer did not carry on an insurance busi- 
ness in a country other than Canada, the lesser of 


(i) the total of dividends and stock dividends in respect of shares of the 
capital stock of the insurer paid by it in the year, and 


(ii) the amount of tax for the year paid by the insurer to the government 
of a country other than Canada under the income tax laws of that 
country, 


(g) the total of all amounts determined under paragraphs (e) and (f) in re- 
spect of the insurer for taxation years before the year, and 


(h) the amount, if any, by which the lesser of 


(i) the total of amounts paid after the end of the insurer's 1968 taxation 
year and before 1978 as, on account or in lieu of payment of, or in satis- 
faction of, dividends or stock dividends in respect of shares of the capi- 
tal stock of the insurer, and 


(ii) the amount, if any, determined in respect of the insurer under para- 
graph 138(7)(c) of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, as it read in its application to the 1976 taxation 
year 
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exceeds 


(iii) the total of amounts of surplus contributed to the insurer’ before 
1978. 


(8) No deduction for foreign tax — No deduction shall be 
made under section 126 from the tax payable under this Part for a 
taxation year by a life insurer resident in Canada in respect of such 
part of an income or profits tax as can reasonably be attributable to 
income from its insurance business. 


(9) Computation of income — Where in a taxation year an in- 
surer (other than an insurer resident in Canada that does not carry 
on a life insurance business) carries on an insurance business in 
Canada and in a country other than Canada, there shall be included 
in computing its income for the year from carrying on its insurance 
businesses in Canada the total of 


(a) its gross investment revenue for the year from its designated 
insurance property for the year, and 


(b) the amount prescribed in respect of the insurer for the year. 


Proposed Amendment — 1389) 
Letters from Dept. of Finance, January 8 and May 7, 2001: See under 138 


Related Provisions: 88(1)(g)— Winding up—gross investment revenue; 
111(7.1) — Effect of election by insurer under ss. 138(9) re 1975 taxation year; 
138(2) — Insurer’s income or loss; 138(3) — Deductions allowed in computing in- 
come; 138(7)— Amounts paid to shareholders included in taxable income; 
138(11.5)(i) — Transfer of insurance business by non-resident insurer; 
138(11.91)(d) — Computation of income for non-resident insurer; 138(11.92)(c) — 
Computation of income where insurance business transferred; 142 — Taxable capital 
gains, etc.; 148(1)— Amounts included in computing policyholder’s income; 
219(4) — Non-resident insurers. 


History: Subsec. 138(9) amended by 1997, c. 25, subsec. 39(9), applicable to 1997 et 
seg. Subsec. (9) formerly read: 


(9) Where in a taxation year an insurer (other than a resident of Canada that does 
not carry on a life insurance business) carried on an insurance business in Can- 
ada and in a country other than Canada, there shall be included in computing its 
income for the year from carrying on its insurance businesses in Canada the total 
of 
(a) that part of its gross investment revenue for the year that is gross invest- 
ment revenue from property used by it in the year in, or held by it in the year 
in the course. of, carrying on those insurance businesses, in Canada, and 


(b) such additional amount as is prescribed in respect of the insurer for the 
year by regulation. 


Selected Cases [subsec. 138(9)]: Munich Reinsurance Co. (Canada Branch) v. 
R., [2002] 1 C.T.C. 199 (FCA); aff?g [2000] 2 C.T.C. 2785 (TCC) (Interest on over- 
payments of tax instalments part of income from insurance business in Canada): 
Victory Reinsurance Co. v. MNR, [1992] 2 C.T.C. 2200 (TEC) (Amount of reserve 
reported to Superintendent of Insurance was amount of reserve under Act); London Life 
Insurance Co. v. R., [1990] 1 C.T.C. 43: (FCA) (Resident insurer carrying on business 
out of Canada, although related activities in Canada). 


Regulations: 2411 (prescribed amount). 


Forms: T2 SCH 150: Net income (loss) for income tax purposes for life insurance 
companies; T2016: Part XIII tax return — tax on income from Canada of approved 
non-resident insurers. 


(9.1) [Repealed under former Act] 


(10) Application of financial institution rules — Notwith- 
standing sections 142.3, 142.4 and 142.5, where in a taxation year 
an insurer (other than an insurer resident in Canada that does not 
carry on a life insurance business) carries on an insurance business 
in Canada and in a country other than Canada, in computing its in- 
come for the year from carrying on an insurance business in 
Canada, ; 


(a) sections 142.3 and 142.5 apply only in respect of property 
that is designated insurance property for the year in respect of 
the business; and 


(b) section 142.4 applies only in respect of the disposition of 
property that, for the taxation year in which the insurer disposed 
of it, was designated insurance property in respect of the 
business. 
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History: Subsec. 138(10) amended by 1997, c. 25, subsec. 39(9), applicable to 1997 et 
seq. Subsec. (10) formerly read: 
(10) Where in a taxation year an insurer (other than an insurer resident in Canada 
that does not carry on a life insurance business) carried on an insurance business 
in Canada and in a country other than Canada, in computing the income of the 
insurer for the year from carrying on an insurance business in Canada, 
(a) sections 142.3 and 142.5 apply with respect to property used by it in the 
year in, or held by it in the year in the course of, carrying on that business; 
and 
(b) section 142.4 applies with respect to the disposition of property that, in 
the taxation year in which the insurer disposed of it, was property used by it 
in the year in, or held by it in the year in the course of, carrying on that 
business. 
Subsec. 138(10) added by 1995, c. 21, subsec. 57(6), applicable to taxation years that 
end after February 22, 1994. 


(11) [Repealed] 
History: Subsec. 138(11) repealed by 1995, c. 21, subsec. 57(7), applicable to taxation 
years that begin after February 22, 1994. Subsec. (11) formerly read: 
(11) Profit or loss in respect of Canada security — For the purposés of 
paragraphs (3)(b) and (4)(b), 
(a) the profit or gain made by an insurer in a taxation year in respect of a 
Canada security owned by it that was disposed of by it in the year is the 
amount by which the proceeds of disposition to which the insurer thereby 
became entitled exceeds the amortized cost of the security to the insurer at 
the time of the disposition; and 


(b) the loss sustained by an insurer in a taxation year in respect of a Canada 
security owned by it that was disposed of by it in the year is the amount by 
which the amortized cost of the security to the insurer at the time of the 
disposition exceeds the proceeds of the disposition to which the insurer 
thereby became entitled. 


(11.1) Identical properties — For the purpose of section 47, any 
property of a life insurance corporation that would, but for this sub- 
section, be identical to any other property of the corporation is 
deemed not to be identical to the other property unless both proper- 
ties are 


(a) designated insurance property of the insurer in respect of a 
life insurance business carried on in Canada; or 


(b) designated insurance property of the insurer in respect of an 
isurance business in Canada other than a life insurance 
business. 

Related Provisions: 248(12) — Identical properties. 


History: Subsec. 138(11.1) amended by 1997, c. 25, subsec. 39(9), applicable to 1997 
et seq. Subsec. (11.1) formerly read: 


(11.1) For the purposes of section 47, any property of a life insurance corpora- 
tion that would, but for this subsection, be identical to any other property of the 
corporation shall be deemed not to be identical to that other property unless both 
properties are 
(a) non-segregated property used by it in the year in, or held by it in the year 
in the course of, carrying on a life insurance business in Canada: or 
(b) non-segregated property used by it in the year in, or held by it in the year 
in the course of, carrying on an insurance business in Canada other than a 
life insurance. business. 
I.T. Application Rules: 26(8.1) (property owned since before 1972). 


Interpretation Bulletins: IT-387R2: Meaning of “identical properties”. 


(11.2) Computation of capital gain on pre-1969 
depreciable property — For the purposes of computing the 
amount of a capital gain from the disposition of any depreciable 
property acquired by a life insurer before 1969, the capital cost of 
the property to the insurer shall be its capital cost determined with- 
out reference to paragraph 32(1)(a) of An Act to amend the Income 
Tax Act, chapter 44 of the Statutes of Canada 1968-69, as it read in 
its application to the 1971 taxation year. 


(11.3) Deemed disposition — Subject to subsection (11.31), 
where a property of a life insurer resident in Canada that carries on 


an insurance business in Canada and in a country other than Canada 
or of a non-resident insurer is 


(a) designated insurance property of the insurer for a taxation 
year, was owned by the insurer at the end of the preceding taxa- 
tion year and was not designated insurance property of the in- 
surer for that preceding year, or 
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(b) not designated insurance property for a taxation year, was | That portion of subsec. 138(11,3) preceding para. (a) substituted by 1994, c. 7, Sch. II 
owned by the insurer at the end of the preceding taxation year (1991, c. 49), subsec. 114(2), applicable to taxation years beginning after June 17, 1987 


and was designated insurance property of the insurer for that 
preceding year, 


the following rules apply: 


(c) the insurer is deemed to have disposed of the property at the 
beginning of the year for proceeds of disposition equal to its fair 
market value at that time and to have reacquired the property 
immediately after that time at a cost equal to that fair market 


that end after 1987. That portion formerly read: 


(11.3) Except for the purposes of the definition “amortized cost” in subsection 
248(1) as it applies to paragraphs (3)(d) and (4)(c), paragraph 20(1)(1), the 
description of A in the definition “undepreciated capital cost” in subsection 
13(21) and paragraph (b) of the description of F in that definition and any regula- 
tions made for the purposes of the definition “property used by it in the year in, 
or held by it in the year in the course of” in subsection (12), where a life insurer 
resident in Canada, or a non-resident insurer, that carries on an insurance busi- 
ness in Canada and in a country other than Canada, at any time, 


value, IT. Application Rules: 26(17.1) (ITAR 26 does not apply to property owned since 


(d) where paragraph (a) applies, any gain or loss arising from the 


before 1972 where 138(11.3) applies). 


disposition is deemed not to be a gain or loss from designated | (11.31) Exclusion from deemed disposition — Subsection 
insurance property of the insurer in the year, and (11.3) does not apply 


(e) where paragraph (b) applies, any gain or loss arising from the 
disposition is deemed to be a gain or loss from designated insur- 
ance property of the insurer in the year. 


Related Provisions: 54‘superficial loss”(c) — Superficial loss rule does not apply; 
138(11.31) — Exception where mark-to-market deemed disposition has applied; 
138(11.4) — Loss deductible only in year property disposed of. 


History: The portion of subsec. 138(11.3) after para. (b) amended by 2001, c. 17, 
subsec. 133(3), applicable to 1997 et seq. The portion formerly read: 


the insurer is deemed to have disposed of the property at the beginning of the 
year for proceeds of disposition equal to its fair market value at that time and to 
have immediately thereafter reacquired the property at a cost equal to that fair 
market value. 


Subsec. 138(11.3) amended by 1997, c. 25, subsec. 39(10), applicable to 1997 er seq. 
Subsec. (11.3) formerly read: 


(11.3) Subject to subsection (11.31), and except for the purposes of paragraph 


(a) to deem a disposition in a taxation year of a property of an 
insurer where subsection 142.5(2) deemed the insurer to have 
disposed of the property in its preceding taxation year; nor 


(b) for the purposes of paragraph 20(1)(1), the description of A 
and paragraph (b) of the description of F in the definition “un- 
depreciated capital cost” in subsection 13(21) and the definition 
“designated insurance property” in subsection (12). 


History: Subsec. 138(11.31) amended by 1997, c. 25, subsec. 39(10), applicable to 
1997 et seg. Subsec. (11.31) formerly read: 


(11.31) Subsection (11.3) does not apply in respect of a change in use of a pro- 
perty of an insurer where subsection 142.5(2) deemed the insurer to have dis- 
posed of the property in the taxation year that ended immediately before the 
change in use. 


Subsec. 138(11.31) added by 1995, c. 21, subsec. 57(10), applicable to changes in use 
of property occurring in taxation years that begin after October 1994. 


20(1)(1), the description of A in the definition “undepreciated capital cost’ in (11.4) Deduction of loss — Notwithstanding any other provision 
subsection 13(21) and paragraph (b) of the description of F in that definition and of this Act, where an insurer has a loss for a taxation year from the 
any regulations made for the purpose of the definition “property used by it in the disposition, because of subsection (11.3), of a property other than a 


year in, or held by it in the year in the course of’ in subsection (12), where a life 
insurer resident in Canada, or a non-resident insurer, that carries on an insurance 
business in Canada and in a country other than Canada, at any time, 


specified debt obligation (as defined in subsection 142.2(1)), and 
the loss would, but for this subsection, have been deductible in the 
year, the loss shall be deductible only in the taxation year in which 


(a) acquires property for some other purpose and at a later time commences the taxpayer disposes of the property otherwise than because of sub- 
to use that property as property used by it in the year in, or held by it in the section (11.3) 


year in the course of, carrying on an insurance business in Canada, or 


History: Subsec. 138(11.4) amended by 1995, c. 21, subsec. 57(11), applicable to pro- 


(b) acquires property for use as property used by it in the year in, or held by perty deemed by subsection 138(11.3) to be disposed of after 1994. Subsec. (11.4) for- 


it in the year in the course of, carrying on an insurance business in Canada 
and at a later time commences to use the property for some other purpose, 


(c), (d) [Repealed] 


the insurer shall be deemed to have disposed of the property at that later time for 
proceeds of disposition equal to its fair market value at that time and to have 
immediately thereafter reacquired the property at a cost equal to that fair market 
value. 


merly read: 


(11.4) Rules on deemed disposition and reacquisition — Where, but for this 
subsection, an insurer in a taxation year would, by virtue of subsection (11.3), 
have realized an otherwise deductible loss for the year in respect of any property, 
notwithstanding any other provision of this Act, that loss shall be deductible only 
in the taxation year in which the insurer disposes of the property otherwise than 
by virtue of subsection (11.3). 


The opening words of subsec. 138(11.3) amended by 1995, c. 21, subsec. 57(8), appli- (11.41) [Repealed] 
cable to changes in use of property occurring in taxation years that begin after October History: Subsec. 138(11.41) repealed by 1995, c. 21, subsec. 57(12), applicable to 


1994. The opening words formerly read: 


changes in use of property occurring after February 22, 1994. Subsec. (11.41) formerly 


(11.3) Except for the purposes of paragraphs (3)(d), (4)(c) and 20(1)(1), the read: 


description of A in the definition “undepreciated capital cost” in subsection 
13(21) and paragraph (b) of the description of F in that definition and any regula- 
tions made for the purpose of the definition “property used by it in the year in, or 
held by. it in the year in the course of” in subsection (12), where a life insurer 
resident in Canada, or a non-resident insurer, that carries on an insurance busi- 
ness in Canada and in a country other than Canada, at any time, 


Paras. 138(11.3)(c) and (d) repealed by 1995, c. 21, subsec. 57(9), applicable to 
changes in use of property occurring after February 22, 1994. Paras. (c) and (d) for- 
merly read: 


(11.41) Inclusion of gain — Where, by reason of a change in use referred to in 
paragraph (11.3)(c) or (d) of a property that is a bond, debenture, mortgage, 
agreement of sale or any other form of indebtedness, an insurer would, by reason 
of subsection (11.3), have realized an’ otherwise taxable gain at any time in re- 
spect of such property, that gain shall be included in computing the income of 
the insurer only in the,taxation year in which the insurer disposes of or is deemed 
to have disposed of the property otherwise than by reason of a change in use of 
the property referred to in paragraph (11.3)(c) or (d). 


(11.5) Transfer of insurance business by non-resident in- 


(c) acquires property that is a bond, debenture, mortgage, agreement of sale or surer — Where 


any other form of indebtedness for use as property used by it in the year in, or 
held by it in the year in the course of, carrying on a life insurance business in 
Canada and at a later time commences to use the property in, or hold it in the 
course of, carrying on a business other than a life insurance business in Canada, 
or 


(d) acquires property that is a bond, debenture, mortgage, agreement of sale or 
any other form of indebtedness for use in, or to be held in the course of, carrying 
on a business other than a life insurance business in Canada and at a later time 
commences to use the property as property used by it in the year in, or held by it 
in the year in the course of, carrying on a life insurance business in Canada, 


1037 


(a) a non-resident insurer (in this subsection referred to as the 
“transferor’) has, at any time in a taxation year, ceased to carry 
on all or substantially ali of an insurance business carried on by 
it in Canada in that year, 


(b) the transferor has, at that time or within 60 days after that 
time, transferred all or substantially all of the property (in this 
subsection referred to as the “transferred property”) that is 
owned by it at that time and that was designated insurance pro- 


S. 138(11.5)(b) 


perty in respect of the business for the taxation year that, be- 
cause of paragraph (h), ended immediately before that time 


(i) to a corporation (in this subsection referred to as the 
“transferee”) that is a qualified related corporation (within 
the meaning assigned by subsection 219(8)) of the transferor 
that began immediately after that time to carry on that insur- 
ance business in Canada, and 


(11) for consideration that includes shares of the capital stock 
of the transferee, 


(c) the transferee has, at that time or within 60 days thereafter, 
assumed or reinsured all or substantially all of the obligations of 
the transferor that arose in the course of carrying on that insur- 
ance business in Canada, and 


(d) the transferor and the transferee have jointly elected in pre- 
scribed form and in accordance with subsection (11.6), 


the following rules apply: 


(e) subject to paragraph (k.1), where the fair market value, at 
that time, of the consideration (other than shares of the capital 
stock of the transferee or a right to receive any such shares) re- 
ceived or receivable by the transferor for the transferred pro- 
perty does not exceed the total of the cost amounts to the trans- 
feror, at that time, of the transferred property, the proceeds of 
disposition of the transferor and the cost to the transferee of the 
transferred property shall be deemed to be the cost amount, at 
that time, to the transferor of the transferred property, and in any 
other case, the provisions of subsection 85(1) shall be applied in 
respect of the transfer, 


(f) where the provisions of subsection 85(1) are not required to 
be applied in respect of the transfer, the cost to the transferor of 
any particular property (other than shares of the capital stock of 
the transferee or a right to receive any such shares) received or 
receivable by it as consideration for the transferred property 
shall be deemed to be the fair market value, at that time, of the 
particular property, 


(g) where the provisions of subsection 85(1) are not required to 
be applied in respect of the transfer, the cost to the transferor of 
any shares of the capital stock of the transferee received or re- 
ceivable by the transferor as consideration for the transferred 
property shall be deemed to be 


(i) where the shares are preferred shares of any class of the 
capital stock of the transferee, the lesser of 


(A) the fair market value of those shares immediately af- 
ter the transfer of the transferred property, and 


(B) the amount determined by the formula 


Ree 
C 


where 


A is the amount, if any, by which the proceeds of dispo- 
sition of the transferor of the transferred property de- 
termined under paragraph (e) exceed the fair market 
value, at that time, of the consideration (other than 
shares of the capital stock of the transferee or a right 
to receive any such shares) received or receivable by 
the transferor for the transferred property, 


B is the fair market value, immediately after the transfer 
of the transferred property, of those preferred shares of 
that class, and 


C is the fair market value, immediately after the transfer 
of the transferred property, of all preferred shares of 
the capital stock of the transferee receivable by the 
transferor as consideration for the transferred property, 
and 


(i) where the shares are common shares of any class of the 
capital stock of the transferee, the amount determined by the 
formula 
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where 


A is the amount, if any, by which the proceeds of disposi- 
tion of the transferor of the transferred property deter- 
mined under paragraph (e) exceed the total of the fair 
market value, at that time, of the consideration (other than 
shares of the capital stock of the transferee or a right to 
receive any such shares) received or receivable by the 
transferor for the transferred property and the cost to the 
transferor of all preferred shares of the capital stock of the 
transferee receivable by the transferor as consideration for 
the transferred property, 


B is the fair market value, immediately after the transfer of 
the transferred property, of those shares of that class, and 


C is the fair market value, immediately after the transfer of 
the transferred property, of all common shares of the capi- 
tal stock of the transferee receivable by the transferor as 
consideration for the transferred property, 


(h) for the purposes of this Act, the transferor and the transferee 
shall be deemed to have had taxation years ending immediately 
before that time and, for the purposes of determining the fiscal 
periods of the transferor and transferee after that time, they shall 
be deemed not to have established fiscal periods before that 
time, 


(i) for the purpose of determining the amount of gross invest- 
ment revenue required by subsection (9) to be included in com- 
puting the transferor’s income for the particular taxation year re- 
ferred to in paragraph (h) and its gains and losses from its 
designated insurance property for its subsequent taxation years, 
the transferor is deemed to have transferred the business referred 
to in paragraph (a), the property referred to in paragraph (b) and 
the obligations referred to in paragraph (c) to the transferee on 
the last day of the particular year, 


(j) for the purpose of determining the income of the transferor 
and the transferee for their taxation years following their taxa- 
tion years referred to in paragraph (h), amounts deducted by the 
transferor as reserves under subparagraphs (3)(a)(i), (ii) and (iv), 
paragraphs 20(1)(1) and (1.1) and 20(7)(c) of this Act and section 
33 and paragraph 138(3)(c) of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, in its taxation year re- 
ferred to in paragraph (h) in respect of the transferred property 
referred to in paragraph (b) or the obligations referred to in para- 
graph (c) shall be deemed to have been deducted by. the trans- 
feree, and not the transferor, for its taxation year referred to in 
paragraph (h), 


(.1) for the purpose of determining the income of the transferor 
and the transferee for their taxation years following their taxa- 
tion years referred to in paragraph (h), amounts included under 
paragraphs (4)(b) and 12(1)(e.1) in computing the transferor’s 
income for its taxation year referred to in paragraph (h) in re- 
spect of the insurance policies of the business referred to in par- 
agraph (a) are deemed to have been included in computing the 
income of the transferee, and not of the transferor, for their taxa- 
tion years referred to in paragraph (h), 


(k) for the purposes of this section, sections 12, pare ph Wea, Sala 0 
138.1, 140 and 142, subsections 142.5(5) and (7), paragraphs 
142.4(4)(c) and (d), section 148 and Part XII.3, the transferee 
Shall, in its taxation years following its taxation year referred to 
in paragraph (h), be deemed to be the same person as, and a 
continuation of, the transferor in respect of the business referred 
to in paragraph (a), the transferred property referred to in para- 
graph (b) and the obligations referred to in paragraph (c), 
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(k.1) except for the purpose of this subsection, where the provi- 
sions of subsection 85(1) are not required to be applied in re- 
spect of the transfer, 


(i) the transferor shall be deemed not to have disposed of a 
transferred property that is a specified debt obligation (other 
than a mark-to-market property), and 


(ii) the transferee shall be deemed, in respect of a transferred 
property that is a specified debt obligation (other than a 
mark-to-market property), to be the same person as, and a 
continuation of, the transferor, 


and for the purpose of this paragraph, “mark-to-market pro- 
perty” and “specified debt obligation” have the meanings as- 


(a), the property referred to in paragraph (b) and the obligations referred to in 
paragraph (c) to the transferee on the last day of its taxation year referred to in 
paragraph (h), 


Para. 138(11.5)(e) amended by 1995, c. 21, subsec. 57(13), applicable to transfers of 
insurance businesses occurring after February 22, 1994. Para. (e) formerly read: 


(e) where the fair market value, at that time, of the consideration (other than 
shares of the capital stock of the transferee or a right to receive any such shares) 
received or receivable by the transferor for the transferred property does not ex- 
ceed the total of the cost amounts to the transferor, at that time, of the transferred 
property, the proceeds of disposition of the transferor and the cost to the trans- 
feree of the transferred property shall be deemed to be the cost amount, at that 
time, to the transferor of the transferred property, and in any other case, the pro- 
visions of subsection 85(1) shall be applied in respect of the transfer, 


Para. 138(11.5)(k) amended and paras. (k.1) and (k.2) added by 1995, c. 21, subsec. 


signed by subsection 142.2(1), 57(14); para. (k) applicable to transfers of insurance businesses occurring after October 
(k.2) for the purposes of subsections 112(5) to (5.2) and (5.4) 1994, para. (k.1) applicable to transfers of insurance businesses occurring after Febru- 


and the definition “mark-to-market property” in subsection 
142.2(1), the transferee shall be deemed, in respect of the trans- 
ferred property, to be the same person as, and a continuation of, 
the transferor, 


(1) for the purposes of this subsection and subsections (11.7) and 
(11.9), the fair market value of consideration received by the 
transferor from the transferee in respect of the assumption or re- 
insurance of a particular obligation referred to in paragraph (c) 
shall be deemed to be the total of the amounts deducted by the 
transferor as a reserve under subparagraphs (3)(a)(i), (ii) and (iv) 
and paragraph 20(7)(c) in its taxation year referred to in para- 


ary 22, 1994, and para. (k.2) applicable to transfers of insurance businesses occurring at 
any time (including, for greater certainty, transfers occurring before June 22, 1995). 
Para. (k) formerly read: 


(k) for the purposes of this section, sections 12, 12.3, 12.4, 20, 138.1, 140, 142 
and 148 and Part XIL.3 of this Act and of section 33 of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, as it applied to taxation 
years and fiscal periods beginning before June 18, 1987, the transferee shall, in 
its taxation years following its taxation year referred to in paragraph (h), be 
deemed to be the same person as, and a continuation of, the transferor in respect 
of the business referred to in paragraph (a), the transferred property referred to in 
paragraph (b) and the obligations referred to in paragraph (c), 


Paras. 138(11.5)(b) and (k) amended by 1994. c. 7, Sch. II (1991, ‘c. 49), subsecs. 
114(3), (4), applicable to transfers of an insurance business occurring after December 


graph (h) in respect of the particular obligation, and 15, 1987. Paras. (b), (k) formerly read: 


(m) for the purpose of computing the income of the transferor or 
the transferee for their taxation years following their taxation 
years referred to in paragraph (h), 


(i) an amount in respect of a reinsurance premium paid or 
payable by the transferor to the transferee in respect of the 
obligations referred to in paragraph (c), or 


(ii) an amount in respect of a reinsurance commission paid or 
payable by the transferee to the transferor in respect of the 
amount referred to in subparagraph (i) 


under a reinsurance arrangement undertaken to effect the trans- 
fer of the insurance business to which this subsection applied 
shall be included or deducted, as the case may be, only to the 
extent that may be reasonably regarded as necessary to deter- 
mine the appropriate amount of income of both the transferor 
and the transferee. 


(b) the transferor has, at that time or within 60 days thereafter, transferred all or 
substantially all of the property used by it in the year in, or held by it in the year 
in the course of, carrying on that insurance business in Canada in that year (in 
this subsection referred to as the “transferred property”) to a corporation (in this 
subsection referred to as the “transferee’) that is a qualified related corporation 
(within the meaning assigned by subsection 219(8)) of the transferor which, im- 
mediately after that time, commenced to carry on that insurance business in Can- 
ada and the consideration for the transfer includes shares of the capital stock. of 
the transferee, 


(k) for the purposes of this section and sections 12, 12.3, 12.4, 20, 138.1, 140, 
142 and 148 of this Act and section 33 of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, the transferee shall, in its taxation years fol- 
lowing its taxation year referred to in paragraph (h), be deemed to be the same 
person as, and a continuation of, the transferor in respect of the business referred 
to in paragraph (a), the transferred property referred to in paragraph (b) and the 
obligations referred to in paragraph (c), 


Related Provisions: 116(6)(e) —No s. 116 certificate required on disposition of .T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Canadian insurance business assets; 138(11.6) — Time of election; 138(11.7) —Com- | Forms: T2100: Joint election in respect of an insurance business transferred by a non- 
putation of paid-up capital; 138(11.94) — Transfer of business by resident insurer; | resident insurer. 


142.6(5), (6) — Acquisition of specified debt obligation by financial institution in rol- 


lover transaction: 181.3(3)(d)(i)(A)MID, 190.13(c)(i)(A)GID — Effect on capital tax; (11.6) Time of election — Any election under subsection (11.5) 
219(5.2) — Branch tax — election by non-resident insurer who has transferred busi- shall be made on or before the day that is the earliest of the days on 
ness; Reg. 8101(4) — Inclusion in income of transferee re unpaid claims reserve; Reg. | oy before which any taxpayer making the election is required to file 


8103(4) — Mark-to-market — transition inclusion; Reg. 9204(3) — Residual portion 
of specified debt obligation. 


History: Para. 138(11.5)(b) amended by 2001, c. 17, subsec. 133(4), applicable to 


a return of income pursuant to section 150 for the taxation year in 
which the transactions to which the election relates occurred. 


1999 et seq. except that, where a taxpayer or a taxpayer’s legal representative so elects (11.7) Computation of paid-up capital — Where, after Decem- 
in writing, filed with the Minister of National Revenue before 2002, the amended para. ber 15, 1987, subsection (1 1.5) is applicable in respect of a transfer 


applies to the taxpayer’s 1997 and subsequent taxation years. The para. formerly read: 


of property by a non-resident insurer to a qualified related corpora- 


(b) the transferor has, at that time or within 60 days thereafter, transferred all or tion of the insurer and the provisions of subsection 85(1) were not 


substantially all of the property owned by it at that time and used by it in the year 
in, or held by it in the year in the course of, carrying on that insurance business 


required to be applied in respect of the transfer, the following rules 


in Canada in that year (in this subsection referred to as the “transferred pro- apply: 


perty”) to a corporation (in this subsection referred to as the “transferee”’) that is 
a qualified related corporation (within the meaning assigned by subsection 
219(8)) of the transferor that, immediately after that time, began to carry on that 
insurance business in Canada and the consideration for the transfer includes 
shares of the capital stock of the transferee, 

Para. 138(11.5)(i) amended, para. (j.1) added, by 1997, c. 25, subsecs. 39(11), (12): 

para. (i) applicable to the transfer by an insurer of an insurance business in its 1997 or a 

subsequent taxation year; para. (.1) applicable to 1996 et seq. Para. (i) formerly read: 
(i) for the purpose of determining the amount of gross investment revenue re- 
quired to be included in computing the transferor’s income for the year under 
subsection (9) and its gains and losses from property used by it in the year in, or 
held by it in the year in the course of, carrying on an insurance business in Can- 
ada for its taxation years following its year referred to in paragraph (h), the trans- 
feror shall be deemed to have transferred the business referred to in paragraph 
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(a) in computing the paid-up capital, at any time after the trans- 
fer, in respect of any particular class of shares of the capital 
stock of the qualified related corporation, there shall be deducted 
an amount determined by the formula 


C 
(Ax BY Xe 


where 


A is the increase, if any, determined without reference to this 
subsection as it applies to the transfer, in the paid-up capital 
in respect of all the shares of the capital stock of the corpora- 
tion as a result of the transfer, 


S. 138(11.7)(a) 


B is the amount, if any, by which the cost of the transferred 
property to the corporation, immediately after the transfer, 
exceeds the fair market value, immediately after the transfer, 
of any consideration (other than shares of the capital stock of 
the corporation) received or receivable by the insurer from 
the corporation for the property, and 


C_ is the increase, if any, determined without reference to this 
subsection as it applies to the transfer, in the paid-up capital 
in respect of the particular class of shares as a result of the 
acquisition by the corporation of the transferred property; 
and 


(b) in computing the paid-up capital, at any time after December 
15, 1987, in respect of any particular class of shares of the capi- 
tal stock of the qualified related corporation, there shall be ad- 
ded an amount equal to the lesser of 


(i) the amount, if any, by which 


(A) the total of all amounts each of which is an amount 
deemed by subsection 84(3), (4) or (4.1) to be a dividend 
on shares of that class paid after December 15, 1987 and 
before that time by the corporation 


exceeds 


(B) the total of such dividends that would have been de- 
termined under clause (A) if this Act were read without 
reference to paragraph (a), and 


(ii) the total of all amounts each of which is an amount re- 
quired by paragraph (a) to be deducted in computing the 
paid-up capital in respect of that class of shares after Decem- 
ber 15, 1987 and before that time. 


Related Provisions: 138(11.5)(1) — Transfer of insurance business by non-resident 
insurer; 257 — Formula cannot calculate to less than zero, 


(11.8) Rules on transfers of depreciable property — Where 


(a) subsection (11.5) is applicable in respect of a transfer of de- 
preciable property by a non-resident insurer to a qualified re- 
lated corporation, 


(b) the provisions of subsection 85(1) were not required to be 
applied in respect of the transfer, and 


(c) the capital cost to the insurer of the depreciable property ex- 
ceeds its proceeds of disposition therefor, 


for the purposes of sections 13 and 20 and any regulations made 
under paragraph 20(1)(a), the following rules apply: 


(d) the capital cost of the depreciable property to the corporation 
shall be deemed to be the amount that was the capital cost 
thereof to the insurer, and 


(e) the excess shall be deemed to have been allowed to the cor- 
poration in respect of the property under regulations made under 
paragraph 20(1)(a) in computing its income for taxation years 
ending before the transfer. 


(11.9) Computation of contributed surplus — Where, after 
December 15, 1987, subsection (11.5) or 85(1) is applicable in re- 
spect of a transfer of property by a person or partnership to an in- 
surance corporation resident in Canada and 


(a) the total of 


(i) the fair market value, immediately after the transfer, of 
any consideration (other than shares of the capital stock of 
the corporation) received or receivable by the person or part- 
nership from the corporation for the transferred property, 


(1i) the increase, if any, in the paid-up capital of all the shares 
of the capital stock of the corporation (determined without 
reference to subsection (11.7) or 85(2.1) as it applies in re- 
spect of the transfer) arising on the transfer, and 


(iii) the increase, if any, in the contributed surplus of the cor- 
poration (determined without reference to this subsection as 
it applies in respect of the transfer) arising on the transfer 
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exceeds 
(b) the total of 


(i) the total of all amounts each of which is an amount re- 
quired to be deducted in computing the paid-up capital of a 
class of shares of the capital stock of the corporation under 
subsection (11.7) or 85(2.1), as the case may be, as it applies 
in respect of the transfer, and 


(ii) the cost to the corporation of the transferred property, 


for the purposes of paragraph 84(1)(c.1) and subsections 219(5.2) 
and (5.3), the contributed surplus of the corporation arising on the 
transfer shall be deemed to be the amount, if any, by which the 
amount of the contributed surplus otherwise determined exceeds the 
amount, if any, by which the total determined under paragraph (a) 
exceeds the total determined under paragraph (b). 

Related Provisions: 138(11.5)() — Transfer of insurance business by non-resident 
insurer. 


(11.91) Computation of income of non-resident insurer — 
Where, at any time in a particular taxation year, 


(a) a non-resident insurer carries on an insurance business in 
Canada, and 


(b) immediately before that time, the insurer was not carrying on 
an insurance business in Canada or ceased to be exempt from 
tax under this Part on any income from such business by reason 
of any Act of Parliament or anything approved, made or de- 
clared to have the force of law thereunder, 


for the purpose of computing the income of the insurer for the par- 
ticular taxation year, 


(c) the insurer shall be deemed to have had a taxation year end- 
ing immediately before the commencement of the particular tax- 
ation year, 

(d) for the purposes of paragraphs 12(1)(d) and (e), paragraph 
(4)(a), subsection (9) and the definition “designated insurance 
property” in subsection (12), the insurer is deemed to have car- 
ried on the business in Canada in that preceding year and to have 
claimed the maximum amounts to which it would have been en- 
titled under paragraphs 20(1)(1) and (1.1) and 20(7)(c) and sub- 
paragraphs (3)(a)(i), Gi) and (iv) for that year, 

(d.1) for the purposes of subsection 20(22) and subparagraph 
(3)(a)(ii.1), 


(i) the insurer is deemed to have carried on the business re- 
ferred to in paragraph (a) in Canada in the preceding taxation 
year referred to in paragraph (c), and 


(ii) the amounts, if any, that would have been prescribed in 
respect of the insurer for the purposes of paragraphs (4)(b) 
and 12(1)(e.1) for that preceding year in respect of the insur- 
ance policies of that business are deemed to have been in- 
cluded in computing its income for that year, 


(e) the insurer is deemed to have disposed, immediately before 
the beginning of the particular taxation year, of each property 
owned by it at that time that is designated insurance property in 
respect of the business referred to in paragraph (a) for the partic- 
ular taxation year, for proceeds of disposition equal to the fair 
market value at that time and to have reacquired, at the begin- 
ning of the particular taxation year, the property at a cost equal 
to that fair market value, and 


(f) where paragraph (e) applies in respect of depreciable pro- 
perty of the insurer and the cost thereof to the insurer immedi- 
ately before the commencement of the particular taxation year 
exceeds the fair market value thereof at that time, for the pur- 
poses of sections 13 and 20 and any regulations made under par- 
agraph 20(1)(a), 

(i) the capital cost of the property to the insurer at that time 


shall be deemed to be the cost thereof to the insurer at that 
time, and 


(ii) the EXCESS shall be deemed to have been allowed to the 
insurer in respect of the property under regulations made 
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under paragraph 20(1)(a) in computing its income for taxa- 
tion years ending before the commencement of the particular 
taxation year. 


Proposed Repeal — 138(11.91)(f) 
Application: The July 18. 2005 draft legislation (Part 2 — technical), subsee. 135(3), 
will repeal para. 138(11.91)(f), applicable to taxation years that end after 1999. 
Technical Notes: Subsection 138(11.91) provides rules for the purpose of computing 
the income of a non-resident insurer that at any time ina particular taxation year com- 
mences to carry on business in Canada or that ceases to be exempt from tax under Part 


Lofthe Act ..0 _ : ce oh es 
Paragraph 138(11.91)(f) of the English version of the Act applies where the non-resi- 


dent insurer’s capital cost of a depreciable property exceeds the property’s fair market 
value immediately before the commencement of the particular taxation year, To ensure 


that on a later disposition of the property the non-resident insurer is subject to recapture 
of any excess capital cost allowance claimed before the part taxation year, this 
paragraph preserves the property’s capital cost, and treats the excess as having been 
allowed as capital cost allowance. / 


Since it is inappropriate to provide for the recapture of capi 
claimed when the business was not carried on in Canada o: 
surer was exempt from tax under Part I of the Act, paragrapl 


SS 


glish version of the Act is repealed. 


Related Provisions: 95(2)(k.1) — Application to start-up of business of foreign 

affiliate. 

History: Para. 138(11.91)(e) amended by 2001, c. 17, subsec. 133(5), applicable to 

1999 et seq. except that, where a taxpayer or a taxpayer’s legal representative so elects 

in writing, filed with the Minister of National Revenue before 2002, the amended para. 

applies to the taxpayer’s 1997 and subsequent taxation years. The para. formerly read: 
(e) the insurer shall, immediately before the commencement of the particular tax- 
ation year, be deemed to have disposed of each property that was owned by it at 
that time and used by it in the year in, or held by it in the year in the course of, 
carrying on the business referred to in paragraph (a) for proceeds of disposition 
equal to the fair market value of the property at that time and to have reacquired 
the property at that time at a cost equal to that fair market value, and 

Para. 138(11.91)(d) amended, para. (d.1) added, by 1997, c. 25, subsec. 39(13); para. 

(d) applicable to 1997 et seq., and para. (d.1) applicable to 1996 et seq. Para. (d) for- 

merly read: 
(d) for the purposes of paragraphs 12(1)(d) and (e), paragraph (4)(a) and subsec- 
tion (9) and any regulations made under the definition “property used by it in the 
year in, or held by it in the year in the course of” in subsection (12), the insurer 
shall be deemed to have carried on the business referred to in paragraph (a) in 
Canada in the immediately preceding taxation year referred to in paragraph (c) 
and to have claimed the maximum amounts to which it would have been entitled 
under subparagraphs (3)(a)(i), (ii) and (iv), paragraphs 20(1)(1) and (1.1) and 
20(7)(c) of this Act and section 33 and paragraph 138(3)(c) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, for that year, 


1.T. Application Rules: 69 (meaning of “chapter 148 of ..””): 


(11.92) Computation of income where insurance business 
is transferred — Where, at any time in a taxation year, an insurer 
(in this subsection referred to as the “vendor”) has disposed of 


(a) all or substantially all of an insurance business carried on by 
it in Canada, or 


(b) all or substantially all of a line of business of an insurance 
business carried on by it in Canada 


to a person (in this subsection referred to as the “purchaser”) and 
obligations in respect of the business or line of business, as the case 
may be, in respect of which a reserve may be claimed under subpar- 
agraph (3)(a)(i) or (ii) or paragraph 20(7)(c) (in this subsection re- 
ferred to as the “obligations”) were assumed by the purchaser, the 
following rules apply: 


(c) for the purpose of determining the amount of the gross in- 
vestment revenue required to be included in computing the in- 
come of the vendor and the purchaser under subsection (9) and 
the amount of the gains and losses of the vendor and the pur- 
chaser from designated insurance property for the year 


(i) the vendor and the purchaser shall, in addition to their 
normal taxation years, be deemed to have had a taxation year 
ending immediately before that time, and 


(ii) for the taxation years of the vendor and the purchaser fol- 
lowing that time, the business or line of business, as the case 
may be, disposed of to, and the obligations assumed by, the 
purchaser shall be deemed to have been disposed of or as- 
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sumed, as the case may be, on the last day of the taxation 
year referred to in subparagraph (1), 


(d) for the purpose of computing the income of the vendor and 
the purchaser for taxation years ending after that time, 


(i) an amount paid or payable by the vendo: to the purchaser 
in respect of the obligations, or 


(ii) an amount in respect of a commission paid or payable by 
the purchaser to the vendor in respect of the amount referred 
to in subparagraph (i) 


shall be deemed to have been paid or payable or received or re- 
ceivable, as the case may be, by the vendor or the purchaser, as 
the case may be, in the course of carrying on the business or line 
of business, as the case may be, and 


(e) where the vendor has disposed of all or substantially all of an 
insurance business referred to in paragraph (a), the vendor shall, 
for the purposes of section 219, be deemed to have ceased to 
carry on that business at that time, 


Related Provisions: 181.3(3)(d)(i)(A)(ID, 190.13(c)(i(A)CID). — Effect on capital 
tax. 


History: The opening words of para. 138(11.92)(c) amended by 1997, c. 25, subsec. 
39(14), applicable to the disposition by an insurer of an insurance business or a line of 
busines§ of an insurance business in its 1997 or a subsequent taxation year. The open- 
ing words formerly read: ° 


(c) for the purpose of determining the amount of the gross investment revenue 
required to be included in the income of the vendor and the purchaser under 
subsection (9) and the amount of the gains and losses of the vendor and the pur- 
chaser from property used by it in the year in or held by it in the year in the 
course of carrying on an insurance business in Canada 


(11.93) Property acquired on default in payment — Where, 
at any time in a taxation year of an insurer, the beneficial ownership 
of property is acquired or reacquired by the insurer in consequence 
of the failure to pay all or any part of an amount (in this subsection 
referred to as the “‘insurer’s claim”) owing to the insurer at that time 
in respect of a bond, debenture, mortgage, hypothecary claim, 
agreement of sale or any other form of indebtedness owned by the 
insurer, the following rules apply to the insurer: 


(a) section 79.1 does not apply in respect of the acquisition or 
reacquisition; 

(b) the insurer shall be deemed to have acquired or reacquired, 
as the case may be, the property at an amount equal to the fair 
market value of the property, immediately before that time; 


(c) the insurer shall be deemed to have disposed at that time of 
the portion of the indebtedness represented by the insurer’s 
claim for proceeds of disposition equal to that fair market value 
and, immediately after that time, to have reacquired that portion 
of the indebtedness at a cost of nil; 


(d) the acquisition or reacquisition shall be deemed to have no 
effect on the form of the indebtedness; and 


(e) in computing the insurer’s income for the year or a subse- 
quent taxation year, no amount is deductible under paragraph 
20(1)() in respect of the insurer’s claim. 


History: The opening words of subsec, 138(11.93) amended by 2001,-c. 17, s. 218 to 
add the words “hypothecary claim”, in force June 14, 2001. 


Subsec. 138(11.93) amended by 1995, c. 21, s. 39, applicable to property acquired or 
reacquired after February 21, 1994, other than acquisitions or reacquisitions pursuant to 
4 court order made before February 22, 1994. Subsec. (11.93) formerly read: 


(11:93) Notwithstanding section 79, where, at any time in’a taxation year, an 
insurer has acquired or reacquired the beneficial ownership of property in conse- 
quence of another person's failure to pay all or any part of an amount (in this 
subsection referred to as the “insurer’s claim”) owing by the other person to the 
insurer in respect of a bond, debenture, mortgage, agreement of sale or any other 
form of indebtedness owned by the insurer, the following rules apply: 


(a) in computing the other person’s proceeds of disposition of the property, 
there shall be included the amount of the insurer’s claim; 


(b) any amount paid by the other person after the acquisition or reacquisi- 
tion, as the case may be, of the property on account of or in satisfaction of 
the insurer’s claim shall be deemed to be a loss of that person from the dis- 
position of the property for that person’s taxation year in which payment of 
that amount was made; 
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(c) the insurer shall be deemed to have acquired or reacquired, as the case 
may be, the property at an amount equal to the fair market value of the pro- 
perty, immediately before that time, and to have disposed of the bond, de- 
benture, mortgage, agreement of sale or other form of indebtedness, as the 
case may be, for proceeds of disposition equal to that fair market value; 


(d) the cost amount to the insurer of the insurer’s claim shall be deemed to 
be nil and the insurer’s claim shall be deemed to be a bond, debenture, mort- 
gage, agreement of sale or other form of indebtedness, as the case may be; 
and 

(e) in computing the insurer’s income for the year or a subsequent year, no 
amount is deductible in respect of the insurer's claim by reason of paragraph 
20(1)(1). 


(11.94) Transfer of insurance business by resident in- 
surer — Where 


(a) an insurer resident in Canada (in this subsection referred to 
as the “‘transferor’’) has, at any time in a taxation year, ceased to 
carry on all or substantially all of an insurance business carried 
on by it in Canada in that year, 


(b) the transferor has, at that time or within 60 days after that 
time, 


(i) in the case of a transferor that is a life insurer and that 
carries on an insurance business in Canada and in a country 
other than Canada in the year, transferred all or substantially 
all of the property (in subsection (11.5) referred to as the 
“transferred property”) that is owned by it at that time and 
that was designated insurance property in respect of the busi- 
ness for the taxation year that, because of paragraph 
(11.5)(h), ended immediately before that time, or 


(ii) in any other case, transferred all or substantially all of the 
property owned by it at that time and used by it in the year 
in, or held by it in the year in the course of, carrying on that 
insurance business in Canada in that year (in subsection 
(11.5) referred to as the “transferred property”) 


to a corporation resident in Canada (in this subsection referred to 
as the “transferee”) that is a subsidiary wholly-owned corpora- 
tion of the transferor that, immediately after that time, began to 
carry on that insurance business in Canada for consideration that 
includes shares of the capital stock of the transferee, 


(c) the transferee has, at that time or within 60 days thereafter, 
assumed or reinsured all or substantially all of the obligations of 
the transferor that arose in the course of carrying on that insur- 
ance business in Canada, and 


(d) the transferor and the transferee have jointly elected in pre- 
scribed form and in accordance with subsection (11.6), 


paragraphs (11.5)(e) to (m) and subsections (11.7) to (1 1.9) apply in 
respect of the transfer. 


_ Proposed Amendment — 138(11.94) 2 
Letter from Dept. of Finance, November 5, 2004: Sce under 248(1)“subsidiary 
wholly-owned corporation”. a Fe 


Related Provisions: 142.6(5), (6) — Acquisition of specified debt obligation by 
financial institution in rollover transaction: Reg. 8101(4) — Inclusion in income of 
transferee re unpaid claims reserve; Reg. 8103(4) — Mark-to-market — transition in- 
clusion; Reg. 9204(3) — Residual portion of specified debt obligation. 


History: Para. 138(11.94)(b) amended by 2001, c. 17, subsec. 133(6), applicable to 
1999 et seq. except that, where a taxpayer or a taxpayer's legal representative so elects 
in writing, filed with the Minister of National Revenue before 2002, the amended para. 
applies to the taxpayer's 1997 and subsequent taxation years. The para. formerly read: 


(b) the transferor has, at that time or within 60 days thereafter, in the year trans- 
ferred all or substantially all of the property used or held by it in the year in the 
course of carrying on that insurance business in Canada to a corporation resident 
in Canada (in this subsection referred to as the “transferee”) that is a subsidiary 
wholly-owned corporation of the transferor which, immediately after that time, 
began to carry on that insurance business in Canada and the consideration for the 
transfer includes shares of the capital stock of the transferee, 


Para. 138(11.94)(b) amended by 1997, c. 25, subsec, 39(15), applicable to 1997 et seq. 
Para. (b) formerly read: 


(b) the transferor has, at that time or within 60 days thereafter, transferred all or 
substantially all of the property used by it in the year in, or held by it in the year 
in the course of, carrying on that insurance business in Canada in that year to a 
corporation resident in Canada (in this subsection referred to as the “transferee’’) 
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that is a subsidiary wholly-owned corporation of the transferor which, immedi- 
ately after that time, commenced to carry on that insurance business in Canada 
and the consideration for the transfer includes shares of the capital stock of the 
transferee, 


(12) Definitions — In this section, 


“accumulated 1968 deficit’? — [Repealed] 


History: The definition “accumulated 1968 deficit” in subsec. 138(12) ‘repealed by 

1997, c. 25, subsec. 39(16), applicable to 1997 et seg. The definition formerly read: 
“accumulated 1968 deficit’ of a life insurer means such amount as can be estab- 
lished by the insurer to be its deficit as of the end of its 1968 taxation year from 
carrying on its life insurance business in Canada on the assumption that the 
amounts of its assets and liabilities (including reserves of any kind) 


(a) as of the end of any taxation year before its 1968 taxation year, were the 
amounts thereof determined for the purposes of the relevant authority, and 


(b) as of the end of its 1968 taxation year, were 
(i) in respect of depreciable property, the capital cost thereof as of the 
first day of its 1969 taxation year, 


(ii) in respect of policy reserves, the insurer’s maximum tax actuarial 
reserves for its 1968 taxation year for life insurance policies issued by it 
in the course of carrying on its life insurance business in Canada, and 


(iii) in respect of other assets and liabilities, the amounts thereof deter- 


mined as of the end of that year for the purpose of computing its income 
for its 1969 taxation year; 


“amortized cost [para. 138(12)(b)]’ — [Repealed under former 
Act] 


“amount payable”, in respect of a policy loan at a particular time, 
means the amount of the policy loan and the interest thereon that is 
outstanding at that time; 


Related Provisions: 148(9) — “amount payable”. 


“Canada security” — [Repealed] 


History: The definition “Canada security” in subsec. 138(12) repealed by 1995, c. 21, 
subsec. 57(15), applicable to taxation years that begin after February 22, 1994. The 
definition formerly read: 
“Canada security” in respect of a life insurer that carried on a business in Canada 
in a taxation year, means a bond, debenture, mortgage, agreement of sale or any 
other indebtedness that was property used by it in the year in, or held by it in the 
year in the course of, carrying on its life insurance business in Canada, other than 
property included in a segregated fund; 


“cost’’ — [Repealed] 


History: The definition “cost” in subsec. 138(12) repealed by 1995, c. 21, subsec. 
57(15), applicable to taxation years that begin after February 22, 1994. The definition 
formerly read: 
“cost” to an insurer of acquiring a mortgage includes any amount advanced by 
the insurer to the borrower by way of loan under the terms of the mortgage; 


“designated insurance property” for a taxation year of an insurer 
(other than an insurer resident in Canada that at no time in the year 
carried on a life insurance business) that, at any time in the year, 
carried on an insurance business in Canada and in a country other 
than Canada, means property determined in accordance with pre- 
scribed rules except that, in its application to any taxation year, 
“designated insurance property” for the 1998 or a preceding taxa- 
tion year means property that was, under this subsection as it read 
in its application to taxation years that ended in 1996, property used 
by it in the year in, or held by it in the year in the course of, carry- 
ing ON an insurance business in Canada: 
Related Provisions: 138(11.31)(b) — Change in use rule for insurance properties 
does not apply for purposes of this definition; 248(1)“designated insurance pro- 
perty” — Definition applies to entire Act. 
History: The definition “designated insurance property” in subsec. 138(12) amended 
by 2001, c. 17, subsec. 133(7), applicable to 1997 et seq. The definition formerly read: 
“designated insurance property” for a taxation year of an insurer (other than an 
insurer resident in Canada that at no time in the year carried on a life insurance 
business) that, at any ume in the year, carried on an insurance business in Can- 
ada and in a country other than Canada, means property determined in accor- 
dance with prescribed rules except that, in its application to any taxation year, 
“designated insurance property” for the 1996 or a preceding taxation year means 
property that was, under this subsection as it read in its application to that year, 
property used by it in the year in, or held by it in the year in the course of carry- 
ing on an Insurance business in Canada: 
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The definition “designated insurance property” added to subsec. 138(12) by 1997, c. 
25, subsec. 39(17), applicable to 1997 et seq. 


Regulations: 2401, 2405 (prescribed rules). 


“gross investment revenue” of an insurer for a taxation year 
means the amount determined by the formula 


A+B+C+D+E+F-G 
where 


A is the total of the following amounts included in its gross reve- 
nue for the year: 


(a) taxable dividends, and 


(b) amounts received or receivable as, on account of, in lieu 
of or in satisfaction of, interest, rentals or royalties, other 
than amounts in respect of debt obligations to which subsec- 
tion 142.3(1) applies for the year, 


B is its income for the year from each trust of which it is a 
beneficiary, 

C. is its income for the year from each partnership of which it is a 
member, 


D is the total of all amounts required by subsection 16(1) to be 
included in computing its income for the year, 


E_ is the total of 
(a) all amounts required by paragraph 142.3(1)(a) to be in- 
cluded in computing its income for the year, and 


(b) all amounts required by subsection 12(3) or 20(14) to be 
included in computing its income for the year except to the 
extent that those amounts are included in the computation of 


A, 
Fis the amount determined by the formula 
V-W 
where 


Vis the total of all amounts included under paragraph 56(1)(d) 
in computing its income for the year, and 


W is the total of all amounts deducted under paragraph 60(a) in 
computing its income for the year, and 


G is the total of all amounts each of which is 


(a) an amount deemed by subparagraph 16(6)(a)(ii) to be 
paid by it in respect of the year as interest, or 


(b) an amount deductible under paragraph 142.3(1)(b) in 
computing its income for the year, 


Related Provisions: 148(9) — “interest”; 257 — Formula amounts cannot calculate 
to less than zero. 


History: The description of A in the definition “gross investment revenue” in subsec. 
138(12) amended by 1995, c. 21, subsec. 57(17), applicable to taxation years that end 
after February 22, 1994. The description of A formerly read: 


A is the total of all taxable dividends and amounts received or receivable as, on 
account of, in lieu of or in satisfaction of, interest, rentals or royalties in- 
cluded in its gross revenue for the year, 


The description of E in the definition “gross investment revenue” in subsec. 138(12) 
amended by 1995, c. 21, subsec. 57(18), applicable to taxation years that end after 
February 22, 1994. The description of E formerly read: 
Eis the total of all amounts required by subsection 12(3) or 20(14) to be in- 
cluded in computing its income for the year except to the extent that those 
amounts are included in the computation of A, 


The first formula in the definition “gross investment revenue” in subsec. 138(12) 
amended to add G, and the description of G added, by 1995, c. 21, subsecs. 57(16) and 
(19), applicable to taxation years that end after October 16, 1991, except that, in its 
application to taxation years that end before February 23, 1994, the description of G 
shall be read as follows: 
G _ is the total of all amounts deemed by subparagraph 16(6)(a)(ii) to be paid by 
it in respect of the year as interest; 
In “gross investment revenue” in subsecs. 138(12), the element F was added to the 
formula, the description of A was amended, and the description of F was added, by 
1994, c. 7, Sch. II (1991, c. 49), subsecs. 114(4.1), (5), (6), applicable to 1990 et seg. 
The description of A formerly read: 
A is the total amount of all taxable dividends, interest, rentals and royalties 
included in the insurer’s gross revenue for the year, 


S. 138(12) rel 


“group term insurance policy [para. 138(12)(p)]” — [Repealed 
under former Act] 


History: This definition was moved from para. 138(12)(p) to subsec. 138(15) in the 
R.S.C. 1985 (Sth Supp.). 


“interest”, in relation to a policy loan, means the amount in respect 
of the policy loan that is required to be paid under the terms and 
conditions of the policy in order to maintain the policyholder’s in- 
terest in the policy; 


“life insurance policy” includes an annuity contract and a contract 
all or any part of the insurer’s reserves for which vary in amount 
depending on the fair market value of a specified group of assets; 


Related Provisions: 12.2(10) — Riders; 211(1) — “Life insurance policy” for pur- 
poses of Part XII.3 tax; 248(1)“life insurance policy” — Definition applies to entire 
Act. 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance poli- 
cies: IT-291R3: Transfer of property to a corporation under subsection 85(1); IT- 
355R2: Interest on loans to buy life insurance policies and annuity contracts, and inter- 
est on policy loans (archived). 


“life insurance policy in Canada” means a life insurance policy 
issued or effected by an insurer on the life of a person resident in 
Canada at the time the policy was issued or effected, 


Related Provisions: 128.1(10)“excluded right or interest”(1) — Life insurance pol- 
icy in Canada excluded from deemed disposition on emigration; 248(1)‘‘life insurance 
policy in Canada” — Definition applies to entire Act. 


Interpretation Bulletins: IT-355R2: Interest on loans to buy life insurance policies 
and annuity contracts, and interest on policy loans (archived). 


‘maximum tax actuarial reserve” for a particular class of life in- 
surance policy for a taxation year of a life insurer means, except as 
otherwise expressly prescribed, the maximum amount allowable 
under subparagraph (3)(a)(i) as a policy reserve for the year in re- 
spect of policies of that class, 


‘net Canadian life investment income [para. 138(12)()]”? — 
{Repealed under former Act] 


“non-segregated property” of an insurer means its property other 
than property included in a segregated fund; 


Related Provisions: 181.3(1)(a) — Taxable capital employed in Canada of financial 
institution. 


“participating life insurance policy” means a life insurance policy 
under which the policyholder is entitled to share (other than by way 
of an experience rating refund) in the profits of the insurer other 
than profits in respect of property in a segregated fund; 


“policy loan” means an amount advanced at a particular time by an 
insurer to a policyholder in accordance with the terms and condi- 
tions of a life insurance policy in Canada, 


Interpretation Bulletins: IT-355R2: Interest on loans to buy life insurance policies 
and annuity contracts, and interest on policy loans (archived). 


“property used by it in the year in, or held by it in the year in 
the course of” — [Repealed] 

History: The definition “property used by it in the year in, or held by it in the year in 
the course of” in subsec. 138(12) repealed by 1997, c. 25, subsec. 39(16), applicable to 
1997 et seg. The definition formerly read: 


“property used by it in the year in, or held by it in the year in the course of” 
carrying on an insurance business in Canada means, in the case of an insurer 
(other than a resident of Canada that does not carry on a life insurance business) 
that carried on an insurance business in Canada and in a country other than Can- 
ada, property determined in accordance with prescribed rules; 


Selected Cases [subsec. 138(12)“property used ..”]; Victory Reinsurance Co. 
y. MNR, [1992] 2 C.T.C. 2200 (TCC) (Amount of reserve reported to Superintendent of 
Insurance was amount of reserve under Act). 


“qualified related corporation” of a non-resident insurer has the 
meaning assigned by subsection 219(8); 


“relevant authority” — [Repealed] 
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History: The definition “relevant authority” in subsec. 138(12) repealed by 1997, c. 
25, subsec. 39(16), applicable to 1997 et seg. The definition formerly read: 
“relevant authority”, in relation to a life insurer, means 

(a) the Superintendent of Financial Institutions, if the insurer is required by 
law to report to the Superintendent of Financial Institutions, or 
(b) in any other case, the superintendent of insurance or other similar officer 
or authority of the province. under the laws of which the insurer. is 
incorporated; 


“segregated fund” has the meaning given that expression in sub- 
section 138.1(1); 


“surplus funds derived from operations” of an insurer as of the 
end of a particular taxation year means the amount determined by 
the formula 


(A+B+C)—-(D+E+F+G+H) 
where 


A: is the total of the insurer’s income for each taxation year in the 
period beginning with its 1969 taxation year and ending with the 
particular year from all insurance businesses carried on by it, 


B_ is the total described in subclause (4.1)(a)(ii)(B)(IV), and 


C is the total of all profits or gains made by the insurer in the pe- 
riod in respect of non-segregated property of the insurer dis- 
posed of by it that was used by it in, or held by it in the course 
of, carrying on an insurance business in Canada, except to the 
extent that those profits or gains have been or are included in 
computing the insurer’s income or loss, if any, for any taxation 
year in the period from carrying on an insurance business, 


D is the total of its loss, if any, for each taxation year in the period 
from all insurance businesses carried on by it, 


E is the total of all losses sustained by the insurer in the period in 
respect of non-segregated property disposed of by it that was 
used by it in, or held by it in the course of, carrying on an insur- 
ance business in Canada, except to the extent that those losses 
have been or are included in computing the. insurer’s income or 
loss, if any, for any taxation year in the period from carrying on 
an insurance business, 


F is the total of 


(a) all taxes payable under this Part by the insurer, and all 
income taxes payable by it under the laws of each province, 
for each taxation year in the period, except such portion 
thereof as would not have been payable by it if subsection (7) 
had not been enacted, and 


(b) all taxes payable under Parts 1.3 and VI by the insurer for 

each taxation year in the period, 

G is the total of all gifts made in the period by the insurer to a 
person or organization described in paragraph 110.1(1)(a) or (b), 
and 

H_ is the amount determined by the formula 


M-N 
where 


M is the amount determined in respect of the insurer for the par- 
ticular taxation year under clause (3)(a)(1i)(A), and 


N_is the amount so determined under clause (3)(a)(i1)(B); 
Related Provisions: 257 — Formula amounts cannot calculate to less than zero. 
History: The description of F in the definition “surplus funds derived from operations” 
in subsec. 138(12) substituted by 1994, c. 21, s. 66, applicable to 1992 et seg. That 
description formerly read: 


F is the total of any taxes’ payable by the insurer under this Part and any in- 
come tax payable by it under the laws of any province for each taxation year 
in the period, except such portion thereof as would not have been payable by 
it if subsection (7) had not been enacted, 

I.T. Application Rules: 60.1 (reference to “this Part” in description of F includes 
Part IA of pre-1972 Act). 


1975 branch accounting election deficiency” of an insurer that 
has made an election under subsection 138(9) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, as it read 
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in its application to the 1977 taxation year, in respect of its 1975 
taxation year means the amount determined by the formula 


(A+B)-(C+D+E+F+G) 


where 


A is such portion of the total of the insurer’s gross investment rev- 
enue and all amounts determined under paragraphs (4)(b) and 
(c) as would have been required to be included in computing its 
income for its 1975 taxation year if 


(a) it had not made the election under subsection 138(9) of 
that Act in respect of that year, and 


(b) where it had made the election under subsection 138(9) of 
that Act in respect of its 1974 taxation year, it had adopted 
for its 1975 taxation year, with the concurrence of the Min- 
ister, the method required by subsection 138(9) of that Act if 
it had not elected under that subsection and the Minister had 
specified no terms and conditions under subsection 138(10) 
of that Act, 


B is the total of the amounts deducted in computing the insurer’s 
income for its 1975 taxation year under paragraphs (3)(b) and 
(d), 

C is the total of the insurer’s gross investment revenue included in 
computing its income for its 1975 taxation year and the amounts 
included in computing its income for that year under paragraphs 
(4)(b) and (c), 


D is such portion of the total of all amounts determined under 
paragraphs (3)(b) and (d) as would have been deductible in com- 
puting the insurer’s income for its 1975 taxation year if 


(a) it had not made the election under subsection 138(9) of 
that Act in respect of that year, and 


(b) where it had made the election under subsection 138(9) of 
that Act in respect of its 1974 taxation year, it had adopted 
for its 1975 taxation year, with the concurrence of the Min- 
ister, the method required by subsection 138(9) of that Act if 
it had not elected under that subsection and the Minister had 
specified no terms and conditions under subsection 138(10) 


of that Act, 
E is the amount determined by the formula 
Ke 
where 


P is the total of the insurer’s outlays or expenses that would 
have been deductible in computing its income from its insur- 
ance businesses for its 1975 taxation year (other than 
amounts deductible under subsection (3), section 140 and 
regulations made under paragraph 20(1)(a) and 20(7)(c)), if 


(a) it had not made the election under subsection 138(9) 
of that Act in respect of that year, and 


(b) where it had made the election under subsection 
138(9) of that Act in respect of its 1974 taxation year, it 
had adopted for its 1975 taxation year, with the concur- 
rence of the Minister, the method required by subsection 
138(9) of that Act if it had not elected under that subsec- 
tion and the Minister had specified no terms and condi- 
tions under subsection 138(10) of that Act, 


Q is the total of the insurer’s outlays or expenses deducted in 
computing its income from its insurance businesses for its 
1975 taxation year (other than amounts deducted under sub- 
section (3), section 140 and regulations made under 
paragraphs 20(1)(a) and 20(7)(c)), 
F is the amount of the insurer’s 1975-76 excess policy dividend 
deduction, and 


G is the amount of the insurer’s 1975-76 excess policy dividend 
reserve; 


Related Provisions: 257 — Formula amounts cannot calculate to less than zero. 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”), 
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“1975-76 excess additional group term reserve” of an insurer 
that has made an’election under subsection 138(9) of the /ncome 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, as it 
read in its application to the 1977 taxation year, in respect of its 
1975 taxation year means the amount determined by the formula 


A-B 
where 


A is the amount that would have been deductible under subpara- 
graph (3)(a)(ii) in computing the insurer’s income for its 1976 
taxation year if it had claimed the maximum allowable amount 
under that subparagraph for that year, and 

Bis the amount deducted under that subparagraph in computing its 
income for its 1976 taxation year; 

Related Provisions: 257 — Formula cannot calculate to less than zero. 

1.T. Application Rules: 69 (meaning of “chapter 148 of aly): 


“1975-76 excess capital cost allowance” of depreciable property 
of a prescribed class of an insurer that has made an election under 
subsection 138(9) of the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952, as it read in its application to the 
1977 taxation year, in respect of its 1975 taxation year means the 
amount determined by the formula 


(A+B)-C 
where 
A is the amount determined by the formula 


Pee 
where 


P is the amount that would have been deductible under para- 
graph 20(1)(a) by the insurer in computing its income for its 
1975 taxation year with respect to that class, if it had claimed 
the maximum allowable amount under that paragraph in that 
year with respect to that class and if 


(a) it had not made the election under subsection 138(9) 
of that Act in respect of its 1975 taxation year, and 


(b) where it made the election under subsection 138(9) of 
that Act in respect of its 1974 taxation year, it had 
adopted for its 1975 taxation year, with the concurrence 
of the Minister, the method required by subsection 138(9) 
of that Act if it had not elected under that subsection and 
the Minister had specified no terms and conditions under 
subsection 138(10) of that Act, and 


Q is the amount deducted under paragraph 20(1)(a) by the in- 
surer in computing its income for its 1975 taxation year with 
respect to that class, 


B is the amount determined by the formula 
R-S 
where 


R is the amount that would have been deductible under para- 
graph 20(1)(a) by the insurer in computing its income for its 
1976 taxation year with respect to that class if it had claimed 
the maximum allowable amount under that paragraph in that 
year and in its 1975 taxation year with respect to that class on 
the basis of the assumptions made in paragraphs (a) to (d) of 
the description of A in the definition “1975-76 excess policy 
dividend reserve” in this subsection, and 

S is the amount deducted under paragraph 20(1)(a) by the in- 
surer in computing its income for its 1976 taxation year with 
respect to that class, and 


C is the amount determined by the formula 
R= 0) 
where 
T is the amount determined for S, and 
U is the amount determined for R; 


S. 138(12) 1975-76 exc 


Related Provisions: 257 — Formula amounts cannot calculate to less than zero. 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


‘1975-76 excess investment reserve” of an insurer that has made 
an election under subsection 138(9) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, as it read in its appli- 
cation to the 1977 taxation year, in respect of its 1975 taxation year 
means the amount determined by the formula 


A+B 
where 


A is the amount that would have been deductible under paragraph 
138(3)(c) of the Income Tax Aci, chapter 148 of the Revised 
Statutes of Canada, 1952, by the insurer in computing its income 
for its 1976 taxation year if it had claimed the maximum allowa- 
ble amount under that paragraph in that year and that amount 
was determined without reference to subparagraph 138(3)(c)(ii) 
of that Act, and 


B. is the amount deducted by the insurer under paragraph 138(3)(c) 
of the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, in computing its income for its 1976 taxation 
year; 

Related Provisions: 257 — Formula cannot calculate to less than zero. 

1.T. Application Rules: 69 (meaning of “chapter 148 Ole ye 


“1975-76 excess policy dividend deduction” of an insurer that has 
made an election under subsection 138(9) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, as it read in its 
application to the 1977 taxation year, in respect of its 1975 taxation 
year means the amount determined by the formula 


(A+B)-—C 
where — 
A is the amount determined by the formula 
sisal 6) 
where 


P is the amount that would have been deductible under subpar- 
agraph (3)(a)(iii) by the insurer in computing its income for 
its 1975 taxation year if that amount had been determined on 
the assumptions made in paragraphs (a) to (d) of the descrip- 
tion of A in the definition “1975-76 excess policy dividend 
reserve” in this subsection, and 

Q is the amount deducted under subparagraph (3)(a)(ii) by the 
insurer in computing its income for its 1975 taxation year, 


B is the amount determined by the formula 
R-S 
where 
Ris the amount that would have been deductible under subpar- 
agraph (3)(a)(iii) by the insurer in computing its income for 
its 1976 taxation year if that amount had been determined on 
the basis that the amount of its income for that year from its 
participating life insurance business carried on in Canada 
was computed in accordance with prescribed rules on the as- 
sumptions made in paragraph (e) of the description of A in 
the definition “1975-76 excess policy dividend reserve” in 
this subsection, and 
S is the amount deducted by the insurer under subparagraph 
(3)(a)(iii) in computing its income for its 1976 taxation year, 
and 
C is the amount determined by the formula 


T-U 
where 
T is the amount determined for S, and 
U is the amount determined for R; 
Related Provisions: 257 — Formula amounts cannot calculate to less than zero. 
1.T. Application Rules: 69 (meaning of “chapter TASsOr a) 
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“1975-76 excess policy dividend reserve” of an insurer that has 
made an election under subsection 138(9) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, as it read in its 
application to the 1977 taxation year, in respect of its 1975 taxation 
year means the amount determined by the formula 


A=—B 
where 


A is the amount that would have been deductible under subpara- 
graph (3)(a)(iv) by the insurer in computing its income for its 
1976 taxation year if 


(a) it had not made the election under subsection 138(9) of 
that Act in respect of its 1975 taxation year, 


(b) where it made an election under subsection 138(9) of that 
Act in respect of its 1974 taxation year, it had adopted for its 
1975 taxation year, with the concurrence of the Minister, the 
method required by subsection 138(9) of that Act if it had not 
elected under that subsection and the Minister had specified 
no terms and conditions under subsection 138(10) of that 
Act, 


(c) it had claimed the maximum allowable amount under par- 
agraph 138(3)(c) of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, in computing its income 
for its 1975 taxation year, 


(d) it had claimed the maximum allowable amount that 
would have been deductible under regulations made under 
paragraph 20(1)(a) in computing its income for its 1975 taxa- 
tion year with respect to property of each of its prescribed 
classes, and 


(e) the amount of its income for its 1976 taxation year from 
its participating life insurance business carried on in Canada 
was computed in accordance with prescribed rules and as if 
the amount deducted under subparagraph (3)(a)(iv) by it in 
computing its income for its 1975 taxation year was the 
amount that would have been deductible under that subpara- 
graph on the basis of the assumptions made in paragraphs (a) 
to (d) of this description, and 


B is the amount deducted by the insurer under subparagraph 
(3)(a)(Gv) in computing its income for its 1976 taxation year; 

Related Provisions: 257 — Formula cannot calculate to less than zero. 

I.T. Application Rules: 69 (meaning of ‘chapter 148 of ...”). 


“1975-76 excess policy reserves” of an insurer that has made an 
election under subsection 138(9) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, as it read in its appli- 
cation to the 1977 taxation year, in respect of its 1975 taxation year 
means the amount determined by the formula 


A-B 
where 
A is the amount that would have been deductible under subpara- 
graph (3)(a)(i) in computing the insurer’s income for its 1976 


taxation year if it had claimed the maximum allowable amount 
under that subparagraph for that year, and 


Bis the amount deducted under that subparagraph in computing its 
income for its 1976 taxation year. 

Related Provisions: 257 — Formula cannot calculate to less than zero. 

I.T. Application Rules: 69 (meaning of “chapter 148 of cay 

Related Provisions [subsec. 138(12)]: 211(1) — Definitions. 


(13) Variation in “tax basis” and “amortized cost” — Where 


(a) in a taxation year that ended after 1968 and before 1978 an 
insurer carried on a life insurance business in Canada and an 
insurance business in a country other than Canada, 


(b) the insurer did not make an election in respect of the year 
under subsection 138(9) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, as it applied to that year, 
and 
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(c) the ratio of the value for the year of the insurer’s specified 
Canadian assets to its Canadian investment fund for the year ex- 
ceeded one, 


each of the amounts included or deducted as follows in respect of 
the year shall be multiplied by the ratio referred to in paragraph (c): 


(d) under paragraph (c), (d), (k) or (1) of the definition “tax ba- 
sis” in subsection 142.4(1) in determining the tax basis of a debt 
obligation to the insurer, or 


(e) under paragraph (c), (d), (f) or (h) of the definition “amor- 
tized cost” in subsection 248(1) in determining the amortized 
cost of a debt obligation to the insurer. 


Related Provisions: 138(14) — Meaning of certain expressions; 142.4(1)‘‘tax ba- 
sis’(c), (d), (k), (1) — Disposition of specified debt obligation by financial institution. 


History: Subsec. 138(13) amended by 1995, c. 21, subsec. 57(20), applicable to taxa- 
tion years that end after February 22, 1994. Subsec. (13) formerly read: 


(13) Where meaning of “amortized cost” varied — For the purposes of the 
definition “amortized cost” in subsection 248(1), where in a taxation year ending 
after 1968 and before the particular time referred to in that definition an insurer 
carried on a life insurance business in Canada and an insurance business in a 
country other than Canada and has not made an election under subsection 138(9) 
of the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, as it 
read in its application to the 1977 taxation year, in respect of that year, each of 
the amounts referred to in paragraph (c), (d), (f) or (h) in that definition shall, in 
respect of that year, be deemed to be the greater of 


(a) each such amount, and 


(b) that proportion of the amount referred to in paragraph (a) that the value 
for the taxation year of the insurer’s specified Canadian assets is of its Cana- 
dian investment fund for the taxation year. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(14) Meaning of certain expressions — For the purposes of 
subsection (13), the expressions “Canadian investment fund for a 


taxation year’, “specified Canadian assets” and “value for the taxa- 


tion year” have the meanings prescribed therefor. 
Regulations: 2400(4)(a), 2405(2) [before 1999] (prescribed meanings). 


(15) Definition not to apply — In this section, in construing the 
meaning of the expression “group term insurance policy”, the defi- 
nition “group term life insurance policy” in subsection 248(1) does 
not apply. 


(16) [Repealed under former Act] 


Definitions [s. 138]: “accumulated 1968 deficit” — 138(12); “affiliated” — 251.1: 
“allowable capital loss’ —38(b), 248(1); “amortized cost” — 138(13), 248(1); 
“amount” — 248(1); “amount payable” — (in respect of a policy loan) 138(12); “‘arm’s 
length” — 251(1); “borrowed money”, “business” — 248(1); “Canada” — 255, Inter- 
pretation Act 35(1); “Canada security” — 138(12); “Canadian investment fund” — 
138(14), Reg. 2400(4)(a); “capital gain’ — 39(1)(a), 248(1); “capital property” — 54, 
248(1); “carrying on business” — 253: “class of shares” — 248(6); “common 
share” — 248(1); “completed” — 138(4.6); “corporation” — 248(1), Interpretation Act 
35(1); “cost” — (to an insurer of acquiring a mortgage or hypothec) 138(12); “cost 
amount” — 248(1); “depreciable property’ — 13(21), 248(1); “designated insurance 
property” — 138(12), 248(1); “disposition”, “dividend” — 248(1): “fiscal period” — 
249(2)(b), 249.1; “gross investment revenue” — 138(12); “identical” — 138(11.1), 
248(12); “insurer” — 248(1); “interest in real property” — 248(4); ‘interest’ — in re- 
lation to a policy loan 138(12); “life insurance business” — 248(1); “life insurance pol- 
icy” — 138(4.01), (12), 248(1); “life insurance policy in Canada” — 138(12), 248(1); 
“life insurer” — 248(1); “mark-to-market property” — 142.2(1); “maximum tax actua- 
tial reserve” — 138(12): “Minister” — 248(1); “net Canadian life investment in- 
come” — 209(2); “1975 branch accounting election deficiency” — 138(12); “1975-76 
excess policy dividend deduction” — 138(3.1), 138(12); “1975-76 excess policy divi- 
dend reserve”, “1975-76 excess additional group term reserves”, “1975-76 excess pol- 
icy reserves” — 138(12); “non-resident” — 248(1): “non-segregated property” — 
138(12); “paid-up capital’” — 89(1), 138(11.7), 248(1): “Parliament” — /nterpretation 
Act 35(1); “participating life insurance policy” — 138(12); “person” — 248(1); “policy 
dividend” — 139.1(8)(a); “policy loan” — 138(12): “preferred share”, “prescribed”, 
“principal amount”, “property” — 248(1); “property used by it in the year in, or held 
by it in the year in the course of” carrying on an insurance business 138(12); “prov- 
ince” — Interpretation Act 35(1); “qualified related corporation” — 138(12), 219(8): 
“received” — 248(7); “registered pension plan” — 248(1): “registered retirement sav- 
ings plan” — 146(1), 248(1); “regulation” — 248(1); “relevant authority” — 138(12); 
“resident in Canada” — 250; “segregated fund” — 138(12): “share”, ““shareholder’?» — 
248(1); “specified Canadian assets” — 138(14), Reg. 2400(4)(a); “specified debt obli- 


gation” — 142.2(1); “subsidiary wholly-owned corporation” — 248(1); “substituted 
property” — 248(5); “surplus funds derived from operations” — 138(12); “taxable Ca- 
nadian corporation” — 89(1), 248(1); “taxable capital gain” — 38(a), 248(1); “taxable 
dividend” — 89(1), 248(1): “taxable income” — 2(2), 248(1); “taxation year” — 249; 
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“taxpayer”, “term preferred share” — 248(1); “transferred property” — 
138(11.94)(b)(i); “used” — 138(12)“property used by it in the year in, or held by it in 
the year in the course of’: “value for the taxation year” — 138(14), Reg. 2400(4)(a). 


138.1 (1) Rules relating to segregated funds — In respect of 
life insurance policies for which all or any portion of an insurer’s 
reserves vary in amount depending on the fair market value of a 
specified group of properties (in this section referred to as a “segre- 
gated fund”), for the purposes of this Part, the following rules 
apply: 

(a) an infer vivos trust (in this section referred to as the “related 

segregated fund trust’) is deemed to be created at the time that is 

the later of 


(i) the day that the segregated fund is created, and 


(ii) the day on which the insurer’s 1978 taxation year 
commences, 


and to continue in existence throughout the period during which 
the fund determines any portion of the benefits under those poli- 
cies that vary in amount depending on the fair market value of 
the property in the segregated fund (in this section referred to as 
“segregated fund policies”); 


(b) property that has been allocated to and that remains a part of 
the segregated fund, and any income that has accrued on that 
property is deemed to be the property and income of the related 
segregated fund trust and not to be the property and income of 
the insurer; 


(c) the insurer is deemed to be 


(i) the trustee who has ownership or control of the related 
segregated fund trust property, 


(ii) a resident of Canada in respect of the related segregated 
fund trust property used or held by it in the course of carry- 
ing on the insurer’s life insurance business in Canada, and 


(iii) a non-resident of Canada in respect of the related segre- 
gated fund trust property not used or held by it in the course 
of carrying on the insurer’s life insurance business in 
Canada; 


(d) where at a particular time there is property in the segregated 
fund that was not funded with premiums paid under a segregated 
fund policy, 
(i) the insurer is deemed to have an interest in the related 
segregated fund trust that is not in respect of any particular 
property or source of income, and 


(ii) the cost at any time of that interest to the insurer is 
deemed to be the total of 
(A) for property of the trust at that time allocated by the 
insurer to the segregated fund prior to 1978, the amount 
that would be its adjusted cost base to the insurer if the 
interest had been a capital property at all relevant times 
prior to 1978 and if the rules in this section had been ap- 
plicable for the taxation years after 1971 and before 1978, 
and 
(B) for property of the trust at that time allocated by the 
insurer to the segregated fund after 1977, the fair market 
value of the property at the time it was last allocated to 
the segregated fund by the insurer; 
(e) where at any particular time there is property in the segre- 
gated fund that was funded with a portion of the premiums paid 
before that time under a segregated fund policy, 
(i) the respective segregated fund policyholder is deemed to 
have an interest in the related segregated fund trust that is not 
in respect of any particular property or source of income, 
(ii) the cost of that interest is deemed to be the amount that is 
the total of 
(A) the amount that would be its adjusted cost base to the 
insurer at December 31, 1977 if the interest had been a 
capital property at all relevant times prior to 1978 and if 
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the rules in this section (if subsection (3) were read with- 
out reference to the expressions “‘or capital loss” and “or 
loss”) had been applicable for taxation years after 1971 
and before 1978, and 


(B) the total of amounts each of which is that portion of a 
premium paid before that time and after the day referred 
to in subparagraph (a)(ii) under a segregated fund policy 
that was or is to be used by the insurer to fund property 
allocated to the segregated fund (other than the portion of 
the premium that is an acquisition fee), and 


(iii) the portion of a premium included in a segregated fund 
is deemed not to be an amount paid in respect of a premium 
under the policy; 


(f) the income of the related segregated fund trust is deemed for 
the purposes of subsections 104(6), (13) and (24) to be an 
amount that has become payable in the year to the beneficiaries 
under the segregated fund trust and the amount therefor in re- 
spect of any particular beneficiary is equal to the amount deter- 
mined by reference to the terms and conditions of the segregated 
fund policy; 

(g) where at a particular time the fair market value of property 
transferred by the insurer to the segregated fund results in an 
increase at that time in the portion of the insurer’s reserves for a 
segregated fund policy held by a policyholder that vary with the 
fair market value of the segregated fund and a decrease in the 
portion of its reserves for the policy that do not so vary, the 
amount of that increase shall, 


(i) for the purpose of the determination of H in the definition 
“adjusted cost basis” in subsection 148(9), be deemed to be 
proceeds of disposition that the policyholder became entitled 
to receive at that time, 


(ii) for the purpose of computing the adjusted cost base to the 
policyholder of the policyholder’s interest in the related seg- 
regated fund trust, be added at that time to the cost to the 
policyholder of that interest, and 


(iii) for the purpose of computing the insurer’s income, be 
deemed to be a payment under the terms and conditions of 
the policy at that time; 


(h) where at a particular time the fair market value of property 
transferred by the insurer from the segregated fund results in an 
increase at that time in the portion of the insurer’s reserves for a 
segregated fund policy that do not vary with the fair market 
value of the segregated fund and a decrease in the portion of its 
reserves for the policy that so vary, the amount of that increase 
shall, for the purpose of calculating the insurer’s income, be 
deemed to be a premium received by the insurer at that time; 


(i) where at a particular time the policyholder of a segregated 
fund policy disposes of all or a portion of the policyholder’s in- 
terest in the related segregated fund trust, that proportion of the 
amount, if any, by which the acquisition fee with respect to the 
particular policy exceeds the total of amounts each of which is 
an amount determined under this paragraph with respect to the 
particular policy before that time, that 


(i) the fair market value of the interest disposed of at that 
time 

is of 
(ii) the fair market value of the policyholder’s interest in the 
particular segregated fund trust immediately before that time, 


is deemed to be a capital loss of the related segregated fund trust 
that reduces the policyholder’s benefits under the particular pol- 
icy by that amount for the purposes of subsection (3); 


(j) the obligations of an insurer in respect of a benefit that is 
payable under a segregated fund policy, the amount of which 
benefit varies with the fair market value of the segregated fund 
at the time the benefit becomes payable, are deemed to be obli- 
gations of the trustee under the related segregated fund trust and 
not of the insurer and any amount received by the policyholder 
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or that the policyholder became entitled to receive at any partic- 
ular time in a year in respect of those obligations is deemed to 
be proceeds from the disposition of an interest in the related seg- 
regated fund trust; 


(k) a reference to “the terms and conditions of the trust arrange- 
ment” in section 104 or subsection 127.2(3) is deemed to in- 
clude a reference to the terms and conditions of the related seg- 
regated fund policy and the trustee is deemed to have designated 
the amounts referred to in that section in accordance with those 
terms and conditions; and 


(1) where at any time an insurer acquires a share as a first regis- 
tered holder thereof and allocates the share to a related segre- 
gated fund trust, the trust shall be deemed to have acquired the 
share at that time as the first registered holder thereof for the 
purpose of computing its share-purchase tax credit and the in- 
surer shall be deemed not to have acquired the share for the pur- 
pose of computing its share-purchase tax credit. 


Related Provisions: 39(1)(a)(iii) — Meaning of capital gain; 53(1)(1), 53(2)(q) — 
Adjustments to cost base; 87(2.2)— Amalgamation of insurance corporations; 
88(1)(g) — Winding-up of subsidiary insurance corporations; 94.2(11)(b), (c) — No 
application to foreign insurance policy of foreign investment entity; 107.4(3)(g) — Ap- 
plication of 138.1(1)(i) on qualifying disposition to trust; 127.55(f)(i) — No minimum 
tax on related segregated fund trust; 138(11.5)(k) — Transfer of business by non-resi- 
dent insurer; 138.1(7) — Where subsections (1) to (6) not to apply; 218.1 — Applica- 
tion to non-resident withholding tax; 248(1)“disposition”(f)(vi) — Rollover from one 
trust to another; Reg. 9000 — Certain segregated funds excluded from definition of 
“financial institution”. 


(2) Rules relating to property in segregated funds at end 
of 1977 taxation year — Where an insurer holds property at the 
end of its 1977 taxation year in connection with a segregated fund, 
the following rules apply: 


(a) the property is deemed to have been acquired by the related 
segregated fund trust on the day determined under paragraph 
(1)(a) at a cost equal to the adjusted cost base of the property to 
the insurer on that day and that transaction is deemed to be a 
transaction between persons not dealing at arm’s length; 


(b) the property is deemed to have been disposed of by the in- 
surer on the day referred to in paragraph (a) for proceeds equal 
to the adjusted cost base of the property to the insurer on that 
day; and 


(c) for the purpose of computing the insurer’s income for its 
1978 taxation year it shall be deemed to have made a payment to 
its policyholders in satisfaction of their rights under their segre- 
gated fund policies in that year equal to that portion of the 
amount deducted under subparagraph 138(3)(a)(i) in computing 
its income for its 1977 taxation year that is in respect of segre- 
gated fund policies. 


Related Provisions: 39.1(2)B(c); 39.1(5) — Reduction in gain to reflect capital 
gains exemption election; 138.1(7) — Where subsections (1). to (6) not to apply. 


(3) Capital gains and capital losses of related segregated 
fund trusts — A capital gain or capital loss of a related segre- 
gated fund trust from the disposition of any property shall, to the 
extent that a policyholder’s benefits under a policy or the interest in 
the trust of any other beneficiary is affected by that gain or loss, be 
deemed to be a capital gain or capital loss, as the case may be, of 
the policyholder or other beneficiary and not that of the trust. 


Related Provisions: 39.1(2)B(c), 39.1(5) — Reduction in gain to reflect 1994 capi- 
tal gains exemption election; 53(1)(1)(iv), 53(2)(q)(ii) — Adjustments to cost base; 
138.1(3.1), (3.2) — Transitional rules for 2000; 138.1(7) — Where subsections (1) to 
(6) not to apply. 


(3.1) Deemed gains and losses [transition for 2000] — 
Where an amount is deemed under subsection (3) to be a capital 
gain or capital loss of a policyholder or other beneficiary (in this 
subsection referred to as the “taxpayer”) of a related segregated 
fund trust, in respect of capital gains or losses realized in a taxation 
year of the related segregated fund trust that includes February 28, 
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2000 or October 17, 2000, and the related segregated fund trust so 
elects under this subsection in its return of income for the year, 


(a) the portion of the gains and losses that are in respect of capi- 
tal gains or losses from dispositions of property that occurred 
before February 28, 2000 is deemed to be that proportion of the 
gains or losses that the number of days that are in the year and 
before February 28, 2000 is of the number of days that are in the 
year; 

(b) the portion of the gains and losses that is in respect of capital 
gains or losses from dispositions of property that occurred in the 
year and in the period that begins at the beginning of February 
28, 2000 and ends at the end of October 17, 2000, is deemed to 
be that proportion of the gains or losses that the number of days 
that are in the year and in that period is of the number of days 
that are in the year; and 


(c) the portion of the gains and losses that is in respect of capital 
gains or losses from dispositions of property that occurred in the 
year and in the period that begins at the beginning of October 
18, 2000 and ends at the end of the year, is deemed to be that 
proportion of the gains or losses that the number of days that are 
in the year and in that period is of the number of days that are in 
the year. 


History: Subsec. 138.1(3.1) added by 2001, c. 17, s. 134, applicable to taxation years 
that end after February 27, 2000. 


(3.2) Deemed gains — taxpayer [transition for 2000] — 
Where a capital gain or a capital loss is deemed by subsection (3) to 
be a capital gain or a capital loss of a taxpayer and not that of a 
related segregated fund trust, 


(a) if the capital gain or capital loss was in respect of capital 
gains or capital losses from dispositions of property by the re- 
lated segregated fund trust that occurred before February 28, 
2000 and that taxation year of the taxpayer includes February 
27, 2000, the capital gain or the capital loss is deemed to be a 
capital gain or a capital loss, as the case may be, of the taxpayer 
from the disposition by the taxpayer of capital property in the 
taxpayer’s taxation year and before February 28, 2000; 


(b) if the capital gain or capital loss was in respect of capital 
gains or capital losses from dispositions of property by the re- 
lated segregated fund trust that occurred before February 28, 
2000 and the taxation year of the taxpayer began after February 
27, 2000 and ended before October 18, 2000, °/s of the capital 
gain or the capital loss is deemed to be a capital gain or a capital 
loss, as the case may be, of the taxpayer from the disposition by 
the taxpayer of capital property in the taxpayer’s taxation year; 


(c) if the capital gain or capital loss was in respect of capital 
gains or capital losses from dispositions of property by the re- 
lated segregated fund trust that occurred before February 28, 
2000 and the taxation year of the taxpayer began after February 
27, 2000 and ended after October 17, 2000, °/s of the capital gain 
or the capital loss is deemed to be a capital gain or a capital loss, 
as the case may be, of the taxpayer from the disposition by the 
taxpayer of capital property in the taxpayer’s taxation year and 
before October 18, 2000; 


(d) if the capital gain or capital loss was in respect of capital 
gains or capital losses from dispositions of property by the re- 
lated segregated fund trust that occurred before February 28, 
2000 and the taxation year of the taxpayer began after October 
17, 2000, */ of the capital gain or the capital loss is deemed to be 
a capital gain or a capital loss, as the case may be, of the tax- 
payer from the disposition by the taxpayer of capital property in 
the taxpayer’s taxation year; 


(e) if the capital gain or capital loss was in respect of capital 
gains or capital losses from dispositions of property by the re- 
lated segregated fund that occurred after February 27, 2000 and 
before October 18, 2000 and the taxation year of the taxpayer 
began after October 17, 2000, 4/; of the capital gain or capital 
loss is deemed to be a capital gain or a capital loss, as the case 
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may be, of the taxpayer from the disposition by the taxpayer of 
capital property ‘in the taxpayer’s taxation year; 

(f) if the capital gain or capital loss was in respect of capital 
gains or capital losses from dispositions of property by the re- 
lated segregated fund trust that occurred after February 27, 2000 
and before October 18, 2000 and the taxation year of the tax- 
payer includes February 28, 2000 and October 17, 2000, the 
capital gain or the capital loss is deemed to be a capital gain or a 
capital loss, as the case may be, of the taxpayer from the disposi- 
tion by the taxpayer of capital property in the taxpayer’s taxation 
year and in the period that began after February 27, 2000 and 
ended before October 18, 2000; 


(g) if the capital gain or capital loss was in respect.of capital 
gains or capital losses from dispositions of property by the re- 
lated segregated fund trust that occurred after February 27, 2000 
and before October 17, 2000 and the taxation year of the tax- 
payer began after February 27, 2000 and ended before October 
17, 2000, the capital gain or the capital loss is deemed to be a 
capital gain or a capital loss, as the case may be, of the taxpayer 
from the disposition by the taxpayer of capital property in the 
taxpayer’s taxation year, and 


(h) in any other case, the capital gain or the capital loss is 
deemed to be a capital gain or a capital loss, as the case may be, 
of the taxpayer from the disposition of capital property by the 
taxpayer in the taxpayer’s taxation year and after October 17, 
2000. 


Related Provisions: 111(1.1)(c) — Net capital loss carryover — transition for 2000. 


History: Subsec. 138.1(3.2) added by 2001, c. 17, s. 134, applicable to taxation years 
that end after February 27, 2000. 


(4) Election and allocation — Where at any particular time after 
1977, a policyholder withdraws all or part of the policyholder’s in- 
terest in a segregated fund policy, the trustee of a related segregated 
fund trust may elect in prescribed manner and prescribed form to 
treat any capital property of the trust as having been disposed of, 
whereupon the property shall be deemed to have been disposed of 
on any day designated by the trustee for proceeds of disposition 
equal to 


(a) the fair market value of the property on that day, 


(b) the adjusted cost base to the trust of the property on that day, 
or 


(c) an amount that is neither greater than the greater of nor less 
than the lesser of the amounts determined under paragraphs (a) 
and (b), 


whichever is designated by the trustee, and to have been reacquired 
by the trust immediately thereafter at a cost equal to those proceeds, 
and where the trustee of a related segregated fund trust has made 
such an election, the following rules apply: 


(d) the amount of any capital gain or capital loss resulting from 
the deemed disposition shall be allocated by the trustee to any 
policyholder withdrawing all or part of the policyholder’s inter- 
est in the policyholder’s policy at that time to the extent that the 
amount of the policyholder’s benefits under the policy at that 
time is affected by the capital gain or capital loss in respect of 
property held by the related segregated fund trust at that time, 


(e) the allocation referred to in paragraph (d) is deemed to have 
been made immediately before the withdrawal, 


(f) any capital gain not so allocated is deemed to be allocated in 
accordance with the terms and conditions of the policy, and 


(g) any capital loss not so allocated is deemed to be a superficial 

loss of each policyholder to the extent that the policyholder’s 

benefits under the policy would be affected by the loss. 
Related Provisions: 39.1(1)“exempt capital gains balance”C(c), 39.1(6) — Reduc- 
tion in gain to feflect capital gains exemption election; 53(1)(I)(iii), 53(2)(q)@) — Ad- 
justments to cost base; 138.1(7) — Where subsections (1) to (6) not to apply. 
Regulations: 6100 (prescribed manner and time). 


Forms: 13018: Election under subsection 138.1(4) of the deemed disposition of capi- 
tal property of a life insurance segregated fund. 


S. 138.1 


(5) Adjusted cost base of property in related segregated 
fund trust — At any particular time, the adjusted cost base of each 
capital property of a related segregated fund trust shall be deemed 
to be the amount, if any, by which 


(a) the adjusted cost base of the property to the trust immedi- 
ately before that time 


exceeds 


(b) the total of amounts each of which is an amount in respect of 
the disposition by a policyholder of all or part of the policy- 
holder’s interest in the related segregated fund trust at that time 
equal to that proportion of the amount, if any, by which 


(i) the adjusted cost base to the policyholder of that interest 
at that time 


exceeds 


(ii) the policyholder’s proceeds of the disposition of that in- 
terest in the trust 
that 
(iii) the fair market value of the capital property at that time 
is of 
(iv) the total of amounts each of which is the fair market 
value of a capital property of the related segregated fund trust 
at that time. 
Related Provisions: 53(1)(1), 53(2)(q) — ACB of interest in related segregated fund 


trust: 138(11.5)(k) — Transfer of business by non-resident insurer; 138.1(7) — Where 
subsections (1) to (6) not to apply. 


(6) Definition of “acquisition fee” — In this section, “acquisi- 
tion fee” means the amount, if any, by which the total of amounts 
each. of which is 


(a) that portion of a premium charged by the insurer under a 
segregated fund policy that is not included in the related segre- 
gated fund or cannot reasonably be regarded as an amount re- 
quired to fund a mortality or maturity benefit, 


(b) a transfer from the segregated fund that cannot reasonably be 
regarded as an amount required to fund a mortality or maturity 
benefit other than an annual administration fee or charge, or, 


(c) any amount by which the proceeds payable to the policy- 
holder under a particular segregated fund policy is reduced on 
the surrender or partial surrender of the policy that may reasona- 
bly be regarded as a surrender fee, 


exceeds 


(d) the total of amounts each of which is that portion of an 
amount described in paragraph (a), (b) or (c) that may reasona- 
bly be considered to be in respect of an interest in the segregated 
fund that was disposed of before 1978. 


(7) Where subsecs. (1) to (6) do not apply — Subsections (1) 
to (6) do not apply to the holder of a segregated fund policy with 
respect to such a policy that.is issued or effected as a registered 
retirement savings plan or a registered retirement income fund or 
that is issued under a registered pension plan. 
Related Provisions: 148(1)— Amounts included in computing policyholder’s 
income. 
History: Subsec. 138.1(7) amended by 1994. c. 7, Sch. VIII (1993, c. 24), s. 80, appli- 
cable to 1991 et seg. Subsec. (7) formerly read: 
(7) Where policyholder deemed to be trust, etc. — For the purposes of this 
section, where a segregated fund policy is issued or effected as a registered re- 
tirement savings plan or is issued pursuant to a registered pension plan, the poli- 
cyholder of the policy shall be deemed to be a trust or a trust or corporation 
described by paragraph 149(1)(r) or (0), respectively. 
Definitions [s. 138.1]: “acquisition fee” — 138.1(6); “adjusted cost base” — 54, 


248(1); “amount” — 248(1); “arm’s length” — 251(1); “capital gain’, “capital loss” — 
39(1), 248(1); “capital property” — 54, 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “disposition”, “insurer” — 248(1); “inter vivos trust” — LO8(1), 248(1): 
“life insurance business”, “prescribed”, “property”, “registered pension plan’ — 
248(1); “registered retirement income fund” — 146.3(1), 248(1); “registered retirement 
savings plan” — 146(1), 248(1); “related” — 251(2)-(6); “related segregated fund 
trust’ — 138.1(1)(a); “segregated fund’ — 138.1(1); “segregated fund policy” — 


138.1(1)(a); “taxation year” —249; “taxpayer” — 248(1); “trust”? — 104(1), 248(1), 
(3). 


1049 


S. 139 


139. Conversion of insurance corporations into mutual 
corporations — Where an insurance corporation that is a Cana- 
dian corporation applies an amount in payment for shares of the 
corporation purchased or otherwise acquired by it under a mutual- 
ization proposal under Division II of Part VI of the Insurance 
Companies Act or under a law of the province under the laws of 
which the corporation is incorporated that provides for the conver- 
sion of the corporation into a mutual corporation by the purchase of 
its shares in accordance with that law, 


(a) section 15 does not apply to require the inclusion, in comput- 
ing the income of a shareholder of the corporation, of any part of 
that amount; and 


(b) no part of that amount shall be deemed, for the purpose of 

subsection 138(7), to have been paid to shareholders or, for the 

purpose of section 84, to have been received as a dividend. 
History: S. 139 amended by 1994, c. 7, Sch. I (1991, c. 47), s. 734, to substitute that 
portion preceding para. (a), deemed to have come into force June 1, 1992. That portion 
formerly read: 


139. Conversion of provincial life insurance corporation into mutual corpo- 
ration — Where a life insurance corporation that is incorporated under the laws 
of a province has applied an amount in payment for shares of the corporation 
purchased by it under the authority of a law of the province that provides for the 
conversion of the corporation into a mutual corporation by the purchase of its 
shares in accordance with the provisions of that law, 

Definitions [s. 139]: “amount” — 248(1); “Canadian corporation” — 89(1), 248(1); 

“dividend”, “insurance corporation” — 248(1); “province” — Interpretation Act 35(1); 

“share”, “shareholder” — 248(1). 


Demutualization of Insurance Corporations 


139.1 (1) Definitions — The definitions in this subsection apply 
in this section and sections 139.2 and 147.4. 


“conversion benefit” means a benefit received in connection with 
the demutualization of an insurance corporation because of an inter- 
est, before the demutualization, of any person in an insurance policy 
to which the insurance corporation has been a party. 

Related Provisions: 139.1(2), (3) — Determining when benefit received; 


139.1(11) — Conversion benefit is not a shareholder benefit. See also Related Provi- 
sions under “taxable conversion benefit”. 


“deadline” for a payment in respect of a demutualization of an in- 
surance corporation means the latest of 


(a) the end of the day that is 13 months after the time of the 
demutualization, 


(b) where the entire amount of the payment depends on the out- 
come of an initial public offering of shares of the corporation or 
a holding corporation in respect of the insurance corporation, the 
end of the day that is 60 days after the day on which the offering 
is completed, 


(c) where the payment is made after the initial deadline for the 
payment and it is reasonable to conclude that the payment was 
postponed beyond that initial deadline because there was not 
sufficient information available 60 days before that initial dead- 
line with regard to the location of a person, the end of the day 
that is six months after such information becomes available, and 


(d) the end of any other day that is acceptable to the Minister. 
Related Provisions: 139.1(1)*initial deadline” — Definition. 


“demutualization” means the conversion of an insurance corpora- 
tion from a mutual company into a corporation that is not a mutual 
company. 

Related Provisions: 139.1(4) — Effect of demutualization: 237(4) — Authority to 
communicate SIN to agent of shareholder. 


“holding corporation” means a corporation that 


(a) in connection with the demutualization of an insurance cor- 
poration, has issued shares of its capital stock to stakeholders; 
and 


(b) owns shares of the capital stock of the insurance corporation 
acquired in connection with the demutualization that entitle it to 
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90% or more of the votes that could be cast in respect of shares 
under all circumstances at an annual meeting of 


(i) shareholders of the insurance corporation, or 


(ii) shareholders of the insurance corporation and holders of 
insurance policies to which the insurance corporation is a 
party. 
Related Provisions: 139.1(4)(e) — Cost to holding corporation of shares acquired 
on demutualization; 141(3) — Holding corporation deemed to be public corporation. 


‘initial deadline” for a payment is the time that would, if the defi- 
nition “deadline” were read without reference to paragraph (c) of 
that definition, be the deadline for the payment. 


“mutual holding corporation” in respect of an insurance corpora- 
tion, means a mutual company established to hold shares of the cap- 
ital stock of the insurance corporation, where the only persons enti- 
tled to vote at an annual meeting of the mutual company are 
policyholders of the insurance corporation. 


Related Provisions: 139.1(4)(d) — Receipt of ownership rights in MHC on demutu- 
alization; 139.2 — Deemed dividend on distribution of property by MHC. 


“ownership rights’? means 


(a) in a particular mutual holding corporation, the following 
rights and interests held by a person in respect of the particular 
corporation because of an interest or former interest of any per- 
son in an insurance policy to which an insurance corporation, in 
respect of which the particular corporation is the mutual holding 
corporation, has been a party: 


(i) rights that are similar to rights attached to shares of the 
capital stock of a corporation, and 


(ii) all other rights with respect to, and interests in, the partic- 
ular corporation as a mutual company; and 


(b) in a mutual insurance corporation, the following rights and 
interests held by a person in respect of the mutual insurance cor- 
poration because of an interest or former interest of any person 
in an insurance policy to which that corporation has been a 
party: 
(i) rights that are similar to rights attached to shares of the 
capital stock of a corporation, 


(11) all other rights with respect to, and interests in, the mu- 
tual insurance corporation as a mutual company, and 


(ili) any contingent or absolute right to receive a benefit in 
connection with the demutualization of the mutual insurance 
corporation. 


Related Provisions: 139.1(4)(a), (d) — Rollover where shares acquired in exchange 
for ownership rights. 


“person” includes a partnership. 


“share” of the capital stock of a corporation includes a right 
granted by the corporation to acquire a share of its capital stock. 


“specified insurance benefit” means a taxable conversion benefit 
that is 


(a) an enhancement of benefits under an insurance policy; 
(b) an issuance of an insurance policy; 
(c) an undertaking by an insurance corporation of an obligation 
to pay a policy dividend; or 
(d) a reduction in the amount of premiums that would otherwise 
be payable under an insurance policy. 
eaciie Provisions: 139.1(8) — Effect of stakeholder receiving specified insurance 
enefit. 


“stakeholder” means a person who is entitled to receive or who 
has received a conversion benefit but, in respect of the demutualiza- 
tion of an insurance corporation, does not include a holding corpo- 
ration in connection with the demutualization or a mutual holding 
corporation in respect of the insurance corporation. 


Related Provisions: 139.1(4) — Effect of demutualization on stakeholder. 
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“taxable conversion benefit’? means a conversion benefit received 
by a stakeholder in connection with the demutualization of an insur- 
ance corporation, other than a conversion benefit that is 


(a) a share of a class of the capital stock of the corporation; 


(b) a share of a class of the capital stock of a corporation that is 
or becomes a holding corporation in connection with the 
demutualization; or 


(c) an ownership right in a mutual holding corporation in respect 
of the insurance corporation. 
Related Provisions: 139.1(2), (3)— Determining when benefit received; 


139.1(4)(f) — TCB deemed to be a dividend; 139.1(8)(a) — Policy dividend that is 
TCB deemed not to be policy dividend; 139.1(10) — Cost of TCB. 


(2) Rules of general application — For the purposes of this 
section, 


(a) subject to paragraphs (b) to (g), if in providing a benefit in 
respect of a demutualization, a corporation becomes obligated, 
either absolutely or contingently, to make or arrange a payment, 
the person to whom the undertaking to make or arrange the pay- 
ment was given is considered to have received a benefit 


(i) as a consequence of the undertaking of the obligation, and 
(ii) not as a consequence of the making of the payment, 


(b) where, in providing a benefit in respect of a demutualization, 
a corporation makes a payment (other than a payment, made 
pursuant to the terms of an insurance policy, that is not a policy 
dividend) at any time on or before the deadline for the payment, 


(i) subject to paragraphs (f) and (g), the recipient of the pay- 
ment is considered to have received a benefit as a conse- 
quence of the making of the payment, and 


(ii) no benefit is considered to have been received as a conse- 
quence of the undertaking of an obligation, that is either con- 
tingent or absolute, to make or arrange the payment, 


(c) no benefit is considered to have been received as a conse- 
quence of the undertaking of an absolute or contingent obliga- 
tion of a corporation to make or arrange a payment (other than a 
payment, made pursuant to the terms of an insurance policy, that 
is not a policy dividend) unless it is reasonable to conclude that 
there is sufficient information with regard to the location of a 
person to make or arrange the payment, 


(d) where a corporation’s obligation to make or arrange a pay- 
ment in connection with a demutualization ceases on or before 
the initial deadline for the payment and without the payment be- 
ing made in whole or in part, no benefit is considered to have 
been received as a consequence of the undertaking of the obliga- 
tion unless the payment was to be a payment (other than a policy 
dividend) pursuant to the terms of an insurance policy; 


(e) no benefit is considered to have been received as a conse- 
quence of the undertaking of an absolute or contingent obliga- 
tion of a corporation to make or arrange a payment where 
(i) paragraph (a) would, but for this paragraph, apply. with 
respect to the obligation, 
(ii) paragraph (d) would, if that paragraph were read without 
reference to the words “‘on or before the initial deadline for 
the payment”, apply in respect of the obligation, 
(ii1) it is reasonable to conclude that there was not, before the 
initial deadline for the payment, sufficient information with 
regard to the location of a person to make or arrange the pay- 
ment, and 
(iv) such information becomes available on a particular day 
after the initial deadline and the obligation ceases not more 
than six months after the particular day; 
(f) no benefit is considered to have been received as a conse- 
quence of 
(i) an undertaking of an absolute or contingent obligation of a 


corporation to make or arrange an annuity payment through 
the issuance of an annuity contract, or 
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(ii) a receipt of an annuity payment under the contract so 
issued 


where it is reasonable to conclude that the purpose of the under- 
taking or the making of the annuity payment is to supplement 
benefits provided under either an annuity contract to which sub- 
section 147.4(1) or paragraph 254(a) applied or a group annuity 
contract that had been issued under, or pursuant to, a registered 
pension plan that has wound up; 


(g) no benefit is considered to have been received as a conse- 
quence of 


(i) an amendment to which subsection 147.4(2) would, but 
for subparagraph 147.4(2)(a)(i1), apply, or 


(ii) a substitution to which paragraph 147.4(3)(a) applies; 


(h) the time at which a stakeholder is considered to receive a 
benefit in connection with the demutualization of an insurance 
corporation is, 


(i) where the benefit is a payment made at or before the time 
of demutualization or is a payment to which paragraph (b) 
applies, the time at which the payment is made, and 


(ii) in any other case, the latest of 
(A) the time of the demutualization, 


(B) where the extent of the benefit or the stakeholder’s 
entitlement to it depends on the outcome of an initial pub- 
lic offering of shares of the corporation or a holding cor- 
poration in respect of the insurance corporation and the 
offering is completed before the day that is 13 months af- 
ter the time of the demutualization, the time at which the 
offering is completed, 


(C) where the entire amount of the benefit depends on the 
outcome of an initial public offering of shares of the cor- 
poration or a holding corporation in respect of the insur- 
ance. corporation, the time at which the offering is 
completed, 


(D) where it is reasonable to conclude that the person 
conferring the benefit does not have sufficient informa- 
tion with regard to the location of the stakeholder before 
the later of the times determined under clauses (A) to (C), 
to advise the stakeholder of the benefit, the time at which 
sufficient information with regard to the location of the 
stakeholder to so advise the stakeholder was received by 
that person, and 


(E) the end of any other day that is acceptable to the 
Minister; 
(i) the time at which an insurance corporation is considered to 
demutualize is the time at which it first issues a share of its capi- 
tal stock (other than shares of its capital stock issued by it when 
it was a mutual company if the corporation did not cease to be a 
mutual company because of the issuance of those shares); and 


(j) subject to paragraph (3)(b), the value of a benefit received by 
4 stakeholder is the fair market value of the benefit at the time 
the stakeholder receives the benefit. 


Related Provisions: 49.1 — Acquisition in satisfaction of obligation deemed not to 
be a disposition. 


(3) Special cases — For the purposes of this section, 


(a) where benefits under an insurance policy are enhanced (oth- 
erwise than by way of an amendment to which subsection 
147.4(2) would, but for subparagraph 147.4(2)(a)(Gii), apply) in 
connection with a demutualization, the value of the enhance- 
ment is deemed to be a benefit received by the policyholder and 
not by any other person; 


(b) where premiums payable under an insurance policy to an in- 
surance corporation are reduced in connection with a demutual- 
ization, the policyholder is deemed, as a consequence of the un- 
dertaking to reduce the premiums, to have received a benefit 
equal to the present value at the time of the demutualization of 
the additional premiums that would have been payable if the 
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premiums had not been reduced in connection with the 
demutualization; 


(c) the payment of a policy dividend by an insurance corporation 
or an undertaking of an obligation by the corporation to pay a 
policy dividend is considered to be in connection with the 
demutualization of the corporation only to the extent that 


(i) the policy dividend is referred to in the demutualization 
proposal sent by the corporation to stakeholders, 


(ii) the obligation to make the payment is contingent on 
stakeholder approval for the demutualization, and 


(iii) the payment or undertaking cannot reasonably be consid- 
ered to have been made or given, as the case may be, to en- 
sure that policy dividends are not adversely affected by the 
demutualization; 


(d) except for the purposes of paragraphs (c), (e) and (f), where 
part of a policy dividend is a conversion benefit in respect of the 
demutualization of an insurance corporation and part of it is not, 
each part of the dividend is deemed to be a policy dividend that 
is separate from the other part; 


(e) a policy dividend includes an amount that is in lieu of pay- 
ment of, or in satisfaction of, a policy dividend; 


(f), the payment of a policy dividend includes the application of 
the policy dividend to pay a premium under an insurance policy 
or to repay a policy loan; 


(g) where the demutualization of an insurance corporation is ef- 
fected by the merger of the corporation with one or more other 
corporations to form one corporate entity, that entity is deemed 
to be the same corporation as, and a continuation of, the insur- 
ance corporation; 


(h) an insurance corporation shall be considered to have become 
a party to an insurance policy at the time that the insurance cor- 
poration becomes liable in respect of obligations of an insurer 
under the policy; and 


(i) notwithstanding paragraph 248(7)(a), where a cheque or 
other means of payment sent to an address is returned to the 
sender without being received by the addressee, it is deemed not 
to have been sent. 


Related Provisions: 139.1(2)(i) — Determining time of demutualization; 87(2.2) — 
Amalgamation of insurers. 


(4) Consequences of demutualization — Where.a particular 
insurance corporation demutualizes, 


(a) each of the income, loss, capital gain and capital loss of a 
taxpayer, from the disposition, alteration or dilution of the tax- 
payer’s ownership rights in the particular corporation as, a result 
of the demutualization, is deemed to be nil; 


(b) no amount paid or payable to a stakeholder in connection 
with the disposition, alteration or dilution of the stakeholder’s 
ownership rights in the particular corporation is an eligible capi- 
tal expenditure; 


(c) no election may be made under subsection 85(1) or (2) in 
respect of ownership rights in the particular corporation; 


(d) where the consideration given by a person for a share of the 
capital stock of the particular corporation or a holding corpora- 
tion in connection with the demutualization (or for particular 
ownership rights in a mutual holding corporation in respect of 
the particular corporation) includes the transfer, surrender, alter- 
ation or dilution of ownership rights in the particular corpora- 
tion, the cost of the share (or the particular ownership rights) to 
the person is deemed to be nil; 


(e) where a holding corporation in connection with the demutu- 
alization acquires, in connection with the demutualization, a 
share of the capital stock of the particular corporation from the 
particular corporation and issues a share of its own capital stock 
to a stakeholder as consideration for the share of the capital 
stock of the particular corporation, the cost to the holding corpo- 
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ration of the share of the capital stock of the particular corpora- 
tion is deemed to be nil; 


(f) where at any time a stakeholder receives a taxable conversion 
benefit and subsection (14) does not apply to the benefit, 


(i) the corporation that conferred the benefit is deemed to 
have paid a dividend at that time on shares of its capital stock 
equal to the value of the benefit, and 


(1i) subject to subsection (16), the benefit received by the 
stakeholder is deemed to be a dividend received by the stake- 
holder at that time; 


(g) for the purposes of this Part, where a dividend is deemed by 
paragraph (f) or by paragraph (16)(i) to have been paid by a non- 
resident corporation, that corporation is deemed in respect of the 
payment of the dividend to be a corporation resident in Canada 
that is a taxable Canadian corporation unless any amount is 
claimed under section 126 in respect of tax on the dividend; 


(h) for the purposes of section 70, subsection 104(4) and section 
128.1, the fair market value of rights to benefits that are to be 
received in connection with the demutualization is, before the 
time of the receipt, deemed to be nil; and 


(i) where a person acquires an annuity contract in respect of 
which, because of the application of paragraph (2)(f), no benefit 
is considered to have been received for the purpose of this 
section, 


(i) the cost of the annuity contract to the person is deemed to 

be nil, and 

(ii) section 12.2 does not apply to the annuity contract. 
Related Provisions: 12(1)@), 82(1), 90 — Inclusion in income of deemed dividend: 
87(2)(j.6) — Amalgamations — continuing corporation; 139 — Mutualization propo- 


sal; 139, 1(2)(j) — Value of benefit; 212(2) — Non-resident withholding tax on deemed 
dividend. 


(5) Fair market value of ownership rights — For the purposes 
of section 70, subsection 104(4) and section 128.1, where an insur- 
ance corporation makes, at any time, a public announcement that it 
intends to seek approval for its demutualization, the fair market 
value of ownership rights in the corporation is deemed to be nil 
throughout the period that 


(a) begins at that time; and 


(b) ends either at the time of the demutualization or, in the event 
that the corporation makes at any subsequent time a public an- 
nouncement that it no longer intends to demutualize, at the sub- 
sequent time. 


Related Provisions: 87(2)(j.6) — Amalgamations — continuing corporation. 


(6) Paid-up capital — insurance corporation — Where an in- 
surance corporation resident in Canada has demutualized, in com- 
puting the paid-up capital at any particular time in respect of a class 
of shares of the capital stock of the corporation, 
(a) there shall be deducted the total of all amounts each of which 
would, but for this subsection, have been deemed by subsection 
84(1) to have been paid at or before the particular time by the 
corporation as a dividend on a share of that class because of an 
increase in paid-up capital (determined without reference to this 
subsection) in connection with the demutualization: and 
(b) there shall be added the amount, if any, by which 


(1) the total of all amounts each of which is deemed by sub- 

section 84(3), (4) or (4.1) to be a dividend on shares of that 

class paid by the corporation before the particular time 
exceeds 


(11) the total of all amounts each of which would be deemed 
by subsection 84(3), (4) or (4.1) to be a dividend on shares of 
that class paid by the corporation before the particular time, 
if this Act were read without reference to this subsection. 


Related Provisions: 87(2)(j.6) — Amalgamations — continuing corporation. 


(7) Paid-up capital — holding corporation — Where a partic- 
ular corporation resident in Canada was at any time a holding cor- 
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poration in connection with the demutualization of an insurance 
corporation, in computing the paid-up capital at any particular time 
in respect of a class of shares of the capital stock of the particular 
corporation, 
(a) there shall be deducted the total of all amounts each of which 
is an amount by which the paid-up capital would, but for this 
subsection, have increased at or before the particular time as a 
result of the acquisition of shares of a class of the capital stock 
of the insurance corporation from the corporation on its demutu- 
alization; and 
(b) there shall be added the amount, if any, by which 


(i) the total of all amounts each of which is deemed by sub- 
section 84(3), (4) or (4.1) to be a dividend on shares of that 
class paid by the particular corporation before the particular 
time 

exceeds 


(ii) the total of all amounts each of which would be deemed 
by subsection 84(3), (4) or (4.1) to bea dividend on shares of 
that class paid by the particular corporation before the partic- 
ular time, if this Act were read without reference to this 
subsection. 


Related Provisions: 87(2)(j.6) — Amalgamations — continuing corporation. 


(8) Policy dividends — Where the payment of a policy dividend 
by an insurance corporation is a taxable conversion benefit, 


(a) for the purposes of this Act other than this section, the policy 
dividend is deemed not to be a policy dividend; and 


(b) no amount in respect of the policy dividend may be included, 
either explicitly or implicitly, in the calculation of an amount 
deductible by. the insurer for any taxation year under paragraph 
20(7)(c) or subsection 138(3). 


Related Provisions: 87(2)(j.6) — Amalgamations — continuing corporation. 


(9) Payment and receipt of premium — Where, in connection 
with the demutualization of an insurance corporation, a person 
would, if subsection (2) were read without reference to paragraphs 
(f) and (g) and paragraph (3)(a) were read without reference to the 
application of subsection 147.4(2), receive a particular benefit that 
is a specified insurance benefit, 


(a) the insurance corporation that is obligated to pay benefits 
under the policy to which the particular benefit relates is deemed 
to have received a premium at the time of the demutualization in 
respect of that policy equal to the value of the particular benefit; 


(b) for the purpose of paragraph (a), to the extent that the obliga- 
tions of a particular insurance corporation under the policy were 
assumed by another insurance corporation before the time of the 
demutualization, the particular corporation is deemed not to be 
obligated to pay benefits under the policy, and 


(c) subject to paragraph (15)(e), where the person receives the 
particular benefit, the person is deemed to have paid, at the time 
of demutualization, a premium in respect of the policy to which 
the benefit relates equal to the value of the particular benefit. 


Related Provisions: 139.1(2)(i) — Determining 
139.1(2)(j) — Value of benefit. 


time of demutualization; 


(10) Cost of taxable conversion benefit — Where, in connec- 
tion with the demutualization of an insurance corporation, a stake- 
holder receives a taxable conversion benefit (other than a specified 
insurance benefit), the stakeholder is deemed to have acquired the 
benefit at a cost equal to the value of the benefit. 


Related Provisions: 139.1(2)(j) — Value of benefit. 


(11) No shareholder benefit — Subsection 15(1) does not apply 
to a conversion benefit. 


(12) Exclusion of benefit from RRSP and other rules — 
Subject to subsection (14), for the purposes of the provisions of this 
Act (other than paragraph (9)(c)) that relate to registered retirement 


savings plans, registered retirement income funds, retirement com- 
pensation arrangements, deferred profit sharing plans and superan- 


S. 139.1(16)(b)(iv) 


nuation or pension funds or plans, the receipt of a conversion bene- 
fit shall be considered to be neither a contribution to, nor a 
distribution from, such a plan, fund or arrangement. 


(13) RRSP registration rules, etc. — For the purposes of this 
Act, paragraphs 146(2)(c.4) and 146.3(2)(g) and subsection 198(6) 
shall be applied without reference to any conversion benefit. 


(14) Retirement benefit — A conversion benefit received be- 
cause of an interest in a life insurance policy held by a trust gov- 
erned by a registered retirement savings plan, registered retirement 
income fund, deferred profit sharing plan or superannuation or pen- 
sion fund or plan is deemed to be received under the plan or fund, 
as the case may be, if it is received by any person (other than the 
trust). 


Related Provisions: 139.1(4)(j)—— Deemed dividend where 139.1(12) does not 
apply. 


(15) Employee-paid insurance — Where 


(a) a stakeholder receives a conversion benefit because of the 
stakeholder’s interest in a group insurance policy under which 
individuals have been insured in the course of or because of 
their employment, 


(b) at all times before the payment of a premium described in 
paragraph (c), the full cost of a particular insurance coverage 
under the policy was borne by the individuals who were insured 
under the particular coverage, 


(c) the stakeholder pays a premium under the policy in respect 
of the particular coverage or under another group insurance pol- 
icy in respect of coverage that has replaced the particular, cover- 
age, and 


(d) either 


(i) the premium is deemed by paragraph (9)(c) to have been 
paid, or 


(ii) it is reasonable to conclude that the purpose. of the pre- 
mium is to apply, for the benefit of the individuals who are 
insured under the particular coverage or the replacement cov- 
erage, all or part of the value of the portion of the conversion 
benefit that can reasonably be considered to be in respect of 
the particular coverage, 


the following rules apply: 


(e) for the purposes of paragraph 6(1)(f) and regulations made 
for the purposes of subsection 6(4), the premium is deemed to be 
an amount paid by the individuals who are insured under the 
particular coverage or the replacement coverage, as the case may 
be, and not to be an amount paid by the stakeholder, and 


(f) no amount may be. deducted in respect of the premium in 
computing the stakeholder’s income. 


Related Provisions: 87(2)(j.6) — Amalgamations — continuing corporation. 


(16) Flow-through of conversion benefits to employees 
and others — Where 


(a) a stakeholder receives a conversion benefit (in this subsec- 
tion referred to as the “relevant conversion benefit”) because of 
the interest of any person in an insurance policy, 


(b) the stakeholder makes a payment of an amount (otherwise 
than by way of a transfer of a share that was received by the 
stakeholder as all or part of the relevant conversion benefit and 
that was not so received as a taxable conversion benefit) to a 
particular individual 


(i) who has received benefits under the policy, 


(ii) who has, or had at any time, an absolute or contingent 
right to receive benefits under the policy, 

(iii) for whose benefit insurance coverage was provided 
under the policy, or 


(iv) who received the amount because an individual satisfied 
the condition in subparagraph (1), (11) or (ii1), 
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(c) it is reasonable to conclude that the purpose of the payment 
is to distribute an amount in respect of the relevant conversion 
benefit to the particular individual, 


(d) either 


(i) the main purpose of the policy was to provide retirement 
benefits or insurance coverage to individuals in respect of 
their employment with an employer, or 


(11) all or part of the cost of insurance coverage under the 
policy had been borne by individuals (other than the 
stakeholder), 


(e) subsection (14) does not apply to the relevant conversion 
benefit, and 


(f) one of the following applies, namely, 
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(1) where the relevant conversion benefit was a share received by 
the stakeholder (otherwise than as a taxable conversion benefit), 


(i) where the share is, at the time of the payment, capital pro- 
perty held by the stakeholder, the amount of the payment 
shall, after that time, be added in computing the adjusted cost 
base to the stakeholder of the share, 


(ii) where subparagraph (i) does not apply and the share was 
capital property disposed of by the stakeholder before that 
time, the amount of the payment is deemed to be a capital 
loss of the stakeholder from the disposition of a property for 
the taxation year of the stakeholder in which the payment is 
made, and 


(iii) in any other case, paragraph (g) shall not apply to the 
payment. 


Related Provisions: 53(1)(d.01) — Addition to ACB for amount under 139.1(16)(1); 
87(2)(j.6) — Amalgamations — continuing corporation; 96(3) — Election by members 


(1) the particular individual is resident in Canada at the time SP oetnechips 130 1(L7et nian Ranch og ase cn 


of the payment, the stakeholder is a person the taxable in- 
come of which is exempt from tax under this Part and the 
payment would, if this section were read without reference to 


(17) Flow-through of share benefits to employees and 
others — Where 


this subsection, be included in computing the income of the 
particular individual, 


(ii) the payment is received before December 7, 1999 and the 
stakeholder elects in writing filed with the Minister, on a day 
that is not more than six months after the end of the taxation 
year in which the stakeholder receives the relevant conver- 
sion benefit (or a later day acceptable to the Minister), that 
this subsection applies in respect of the payment, 


(iii) the payment is received after December 6, 1999, the pay- 
ment would, if this section were read without reference to 
this subsection, be included in computing the income of the 
particular individual and the stakeholder elects in writing 
filed with the Minister, on a day that is not more than six 
months after the end of the taxation year in which the stake- 
holder receives the relevant conversion benefit (or a later day 
acceptable to the Minister), that this subsection applies in re- 
spect of the payment, or 


(iv) the payment is received after December 6, 1999 and the 
payment would, if this section were read without reference to 
this subsection, not be included in computing the income of 
the particular individual, 


the following rules apply: 


(g) subject to paragraph (1), no amount is, because of the making 
of the payment, deductible in computing the stakeholder’s 
income, 


(h) except for the purpose of this subsection and without affect- 
ing the consequences to the particular individual of any transac- 
tion or event that occurs after the time that the payment was 
made, the payment is deemed not to have been received by, or 
made payable to, the particular individual, 


(i) the corporation that conferred the relevant conversion benefit 
is deemed to have paid to the particular individual at the time the 
payment was made, and the particular individual is deemed to 
have received at that time, a dividend on shares of the capital 
stock of the corporation equal to the amount of the payment, 


(j) all obligations that would, but for this subsection, be imposed 
by this Act or the Regulations on the corporation because of the 
payment of the dividend apply to the stakeholder as if the stake- 
holder were the corporation, and do not apply to the corporation, 


(k) where the relevant conversion benefit is a taxable conversion 
benefit, except for the purpose of this subsection and the pur- 
poses of determining the obligations imposed by this Act or the 
Regulations on the corporation because of the conferral of the 
relevant conversion benefit, the stakeholder is deemed, to the 
extent of the fair market value of the payment, not to have re- 
ceived the relevant conversion benefit, and 
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(a) because of the interest of any person in an insurance policy, a 
stakeholder receives a conversion benefit (other than a taxable 
conversion benefit) that consists of shares of the capital stock of 
a corporation, 


(b) the stakeholder transfers some or all of the shares at any time 
to a particular individual 


(i) who has received benefits under the policy, 


(ii) who has, or had at any time, an absolute or contingent 
right to receive benefits under the policy, 


(iii) for whose benefit insurance coverage was provided 
under the policy, or 


(iv) who received the shares because an individual satisfied 
the condition in subparagraph (i), (ii) or (iii), 
(c) it is reasonable to conclude that the purpose of the transfer is 
to distribute all or any portion of the conversion benefit to the 
particular individual, 


(d) either 


(i) the main purpose of the policy was to provide retirement 
benefits or insurance coverage to individuals in respect of 
their employment with an employer, or 


(ii) all or part of the cost of insurance coverage under the 
policy had been borne by individuals (other than the 
stakeholder), 


(e) subsection (14) does not apply to the conversion benefit, and 
(f) one of the following applies, namely, 


(i) the particular individual is resident in Canada at the time 
of the transfer, the stakeholder is a person the taxable income 
of which is exempt from tax under this Part and the amount 
of the transfer would, if this section were read without refer- 
ence to this subsection, be included in computing the income 
of the particular individual, 


(ii) the transfer is made before December 7, 1999 and the 
stakeholder elects in writing filed with the Minister, on a day 
that is not more than six months after the end of the taxation 
year in which the stakeholder receives the conversion benefit 
(or a later day acceptable to the Minister), that this subsec- 
tion applies in respect of the transfer, 


(iii) the transfer is made after December 6, 1999, the amount 
of the transfer would, if this section were read without refer- 
ence to this subsection, be included in computing the income 
of the particular individual and the stakeholder elects in writ- 
ing filed with the Minister, on a day that is not more than six 
months after the end of the taxation year in which the stake- 
holder receives the conversion benefit (or a later day accept- 
able to the Minister), that this subsection applies in respect of 
the transfer, or 
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(iv) the transfer is made after December 6, 1999 and the 
amount of the transfer would, if this section were read with- 
out reference to’this subsection, not be included in computing 
the income of the particular individual, 


the following rules apply: 


g) no amount is, because of the transfer, deductible in comput- 
ing the stakeholder’s income, 


(h) except for the purpose of this subsection and without affect- 
ing the consequences to the particular individual of any transac- 
tion or event that occurs after the time that the transfer was 
made, the transfer is deemed not to have been made to the par- 
ticular individual nor to represent an amount payable to the par- 
ticular individual, and 


(i) the cost of the shares to the particular individual is deemed to 
be nil. 


Related Provisions: 87(2)(j.6) — Amalgamations — continuing 
139:1(16) — Flow-through of conversion benefits. 


corporation; 


(18) Acquisition of control — For the purposes of subsections 
10(10), 13(21.2) and (24), 14(12) and 18(15), sections 18.1 and 37, 
subsection 40(3.4), the definition “superficial loss” in section 54, 
section 55, subsections 66(11), (11.4) and (11.5), 66.5(3) and 
66.7(10) and (11), section 80, paragraph 80.04(4)(h), subsections 
85(1.2) and 88(1.1) and (1.2), sections 111 and 127 and subsections 
249(4) and 256(7), control of an insurance corporation (and each 
corporation controlled by it) is deemed not to be acquired solely 
because of the acquisition of shares of the capital stock of the insur- 
ance corporation, in connection with the demutualization of the in- 
surance corporation, by a particular corporation that at a particular 
time becomes a holding corporation in connection with the demutu- 
alization where, immediately after the particular time, 


(a) the particular corporation is not controlled by any person or 
group of persons; and 


(b) 95% of the fair market value of all the assets of the particular 
corporation is less than the total of all amounts each of which is 


(i) the amount of the particular corporation’s money, 


(ii) the amount of a deposit, with a financial institution, of 
such money standing to the credit of the particular 
corporation, 


(iii) the fair market value of a bond, debenture, note or simi- 
lar obligation that is owned by the particular corporation that 
had, at the time of its acquisition, a maturity date of not more 
than 24 months after that time, or 


(iv) the fair market value of a share of the capital stock of the 
insurance corporation held by the particular corporation. 


Related Provisions: 87(2)(j.6) — Amalgamations — continuing 
256(6), (6.1) — Meaning of “controlled”. 


History [s. 139.1]: S. 139.1 added by 2000, c. 19, s. 38, applicable to transactions 
that occur after December 15, 1998 and, for the purposes of subsecs. 139.1(16) and 
(17), an election is deemed to have been filed on a timely basis if it is filed not more 
that 6 months after the end of the month in which the amending legislation is assented 
to. 

Definitions [s. 139.1]: “adjusted cost base” — 54, 248(1); “amount”, “annuity” — 
248(1); “capital gain” — 39(1), 248(1); “capital loss” — 39(1)(b), 248(1); “capital pro- 
perty” — 54, 248(1); “class of shares” — 248(6); “controlled” — 256(6), (6.1); “con- 
version benefit” — 139.1(1); “corporation” — 248(1), Interpretation Act 35(1); “dead- 


corporation; 


line” — 139.1(1); “deferred profit sharing plan” — 147(1), 248(1); 
“demutualization” — 139.1(1); “disposition”, “dividend” — 248(1); “eligible capital 
expenditure” — 14(5), 248(1); “employee”, “employer”, “employment” — 248(1):; 
“holding corporation” — 139.1(1); “individual” — 248(1); “‘initial deadline” — 
139.1(1): “insurance corporation”, “insurance policy”, “insurer” — 248(1); “life insur- 
ance policy” — 138(12), 248(1); “Minister” — 248(1); “month” — Interpretation Act 
35(1); “mutual holding corporation” — 139.1(1); “non-resident” — 248(1); “owner- 
ship rights” — 139.1(1); “paid-up capital” — 89(1), 248(1); “person” — 139.1(1), 
248(1); “property”, “registered pension plan” — 248(1); “registered retirement income 
fund” — 146.3(1), 248(1); “registered retirement savings plan” — 146(1), 248(1); “rel- 
evant conversion benefit” — 139.1(16)(a); “resident in Canada” — 250; “retirement 
compensation arrangement” — 248(1); “chare” — 139:1(1), 248(1); “shareholder” — 
248(1);, ‘specified insurance benefit”, “stakeholder” — 139.1(1); “taxable Canadian 
corporation” — 89(1), 248(1); “taxable conversion benefit” — 139.1(1); “taxable in- 
come” — 248(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 
248(1), (3); “writing” — Interpretation Act 35(1). 


S. 141(1) 


139.2 Mutual holding corporations — Where at any time a 
mutual holding corporation (as defined in subsection 139.1(1)) in 
respect of an insurance corporation distributes property to a policy- 
holder of the insurance corporation, the mutual holding corporation 
is deemed to have paid, and the policyholder is deemed to have re- 
ceived from the mutual holding corporation, at that time a dividend 
on shares of the capital stock of the mutual holding corporation, 
equal to the fair market value of the property. 


Related Provisions: 139.1 — Demutualization. 


History: S. 139.2 added by 2000, c. 19, s. 38, applicable to transactions that occur 
after December 15, 1998. 
Definitions [s. 139.2]: “corporation” — 248(1), Interpretation Act 35(1); “dividend”, 


“insurance corporation” — 248(1); “mutual holding corporation” — L391); ‘pros 
perty”, “share” — 248(1). 


140. (1) [Insurance corporation] Deductions in computing 
income — In computing the income for a taxation year of an in- 
surance corporation, whether a mutual corporation or a joint stock 
company, from carrying on an insurance business other than a life 
insurance business, there may be deducted every amount credited in 
respect of that business for the year or a preceding taxation year to a 
policyholder of the corporation by way of a policy dividend, refund 
of premiums or refund of premium deposits if the amount was, dur- 
ing the year or within 12 months thereafter, 


(a) paid or unconditionally credited to the policyholder; or 


(b) applied in discharge, in whole or in part, of a lability of the 
policyholder to pay premiums to the corporation. 
Related Provisions: 87(2.2)— Amalgamation of insurance corporations: 
88(1)(g) — Winding-up of subsidiary insurance corporations; 138(11.5)(k) — Transfer 
of business by non-resident insurer; 149(10)(a.1) — Exempt corporations; Reg. 
1401(3)J — Policy reserves — non-life insurance business. 


(2) Inclusion in computing income — There shall be included 
in computing the income of an insurance corporation, whether a 
mutual corporation or a joint stock company, from carrying on an 
insurance business for its first taxation year that commences after 
June 17, 1987 and ends after 1987 (in this subsection referred to as 
its “1988 taxation year”) the amount, if any, by which 


(a) the total of all amounts each of which is an amount deducted 
by the corporation in computing its income for a taxation year 
ending before its 1988 taxation year pursuant to paragraph 
140(c) of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, or pursuant to that paragraph by reason of 
subparagraph 138(3)(a)(v) of that Act as it read in respect of 
those taxation years in respect of amounts credited to the ac- 
count of the policyholder on terms that the policyholder is enti- 
tled to payment thereof on or before the expiration or termina- 
tion of the policy 


exceeds 


(b) the total of all amounts each of which is an amount paid or 
unconditionally credited to a policyholder or applied in dis- 
charge, in whole or in part, of a liability of the policyholder to 
pay premiums to the corporation before the corporation’s 1988 
taxation year in respect of the amounts credited to the account of 
the policyholder referred to in paragraph (a). 
Related Provisions [subsec. 140(2)]: 87(2.2) — Amalgamation of insurance cor- 
porations; 88(1)(g) — Winding-up of insurance corporations; 138(3) — Deductions al- 
lowed in computing income; 138(11.5)(k) — Transfer of business by non-resident 
insurer. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


History [s. 140]: Subsec. 140(1) amended by substituting “policy dividend” for 
“dividend”, by 2000, c. 19, s. 39, applicable after December Sie mie }esy 


Definitions [s. 140]: “amount”, “business” — 248(1); “carrying on business” — 253% 


“corporation” — 248(1), Interpretation Act 35(1); “dividend”, “insurance corporation”, 
“life insurance business”, “policy dividend” — 139.1(8)(a), 248(1): “taxation year” — 
249. 


141. (1) Definitions — In this section, “demutualization” and 
“holding corporation” have the same meaning as in subsection 
139.1@1): 
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(2) Life insurance corporation deemed to be public corpo- 
ration — Notwithstanding any other provision of this Act, a life 
insurance corporation that is resident in Canada is deemed to be a 
public corporation. 


(3) Holding corporation deemed to be public corpora- 
tion — A corporation resident in Canada that is a holding corpora- 
tion because of its acquisition of shares in connection. with the 
demutualization of a life insurance corporation resident in Canada 
is deemed to be a public corporation at each time in the specified 
period of the holding corporation at which the holding corporation 
would have satisfied conditions prescribed under subparagraph 
(b)(i) of the definition “public corporation” in subsection 89(1) if 
the words “shareholders, the dispersal of ownership of its shares 
and the public trading of its shares” in that subparagraph were read 
as “shareholders and the dispersal of ownership of its shares”. 


Related Provisions: 141(4) — Meaning of “specified period”; 141(5) — Shares of 
holding corporation deemed not to be taxable Canadian property. 


(4) Specified period — For the purpose of subsection (3), the 
specified period of a corporation 


(a) begins at the time the corporation becomes a holding corpo- 
ration; and 


(b) ends at the first time the corporation is a public corporation 
because of any provision of this Act other than subsection (3). 


(5) Exclusion from taxable Canadian property — For the 
purpose of paragraph (d) of the definition “taxable Canadian pro- 
perty” in subsection 248(1), a share of the capital stock of a corpo- 
ration is deemed to be listed at any time on'a stock exchange pre- 
scribed for the purpose of that definition where 


(a) the corporation is 


(i) a life insurance corporation resident in Canada that has 
demutualized and that, at that time, would have satisfied con- 
ditions prescribed under subparagraph (b)(1) of the definition 
“public corporation” in subsection 89(1) if the words “‘share- 
holders, the dispersal of ownership of its shares and the pub- 
lic trading of its shares” in that subparagraph were read as 
“shareholders and the dispersal of ownership of its shares”, 
or 


(ii) a holding corporation that is deemed by subsection (3) to 
be a public corporation at that time; 


(b) no share of the capital stock of the corporation is listed on 
any stock exchange at that time; and 


(c) that time is not later than six months after the time of 
demutualization of 


(i) the corporation, where the corporation is a life insurance 
corporation, and 


(ii) in any other case, the life insurance corporation in respect 
of which the corporation is a holding corporation. 


History [subsec. 141(5)]: The opening words of subsec. 141(5) amended by 2001, 
c. 17, s. 135, applicable after December 15, 1998. The opening words formerly read: 


(5) For the purpose of subparagraph 115(1)(b)(iv), a share of the capital stock of 
a corporation is deemed to be listed at any time on a stock exchange prescribed 
for the purpose of that subparagraph where 


Related Provisions: 138(1) — Insurance corporations: 141.1 — Insurance corpora- 
tion deemed not to be private corporation; 142 — Taxable capital gains of life insurer. 


History [s. 141]: S. 141 amended by 2000, c. 19, s. 40, applicable after December 15, 
1998. It formerly read: 


141. Life insurance corporation deemed to be public corporation — Not- 
withstanding any other provision of this Act, a life insurance corporation that is 
resident in Canada shall be deemed to be a public corporation. 


Definitions [s. 141]: “Canada” — 255; “corporation” — 248(1), Interpretation Act 
35(1); “demutualization” — 139.1(1), 141(1); “dividend” — 248(1); “holding corpora- 
tion” — 139.1(1), 141(1); “insurance corporation”, “life insurance corporation” — 
248(1); “month” — Interpretation Act 35(1); “prescribed” — 248(1); “public corpora- 
tion” — 89(1), 248(1); “resident in Canada” — 250; “share” — 248(1); “specified pe- 
riod” — 141(4); “taxable Canadian property” — 248(1). 
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141.1 [Insurance corporation] deemed not to be a private 
corporation — Notwithstanding any other provision of this Act, 
an insurance corporation (other than a life insurance corporation) 
that would, but for this section, be a private corporation is deemed 
not to be a private corporation for the purposes of subsection 55(5), 
the definition “capital dividend account” in subsection 89(1) and 
sections 123.3 and 129. 


Related Provisions: 141(2)—Life insurance corporation deemed to be public 
corporation. ; 


History: S. 141.1 amended by 1998, c. 19, s. 162, applicable to taxation years that end 
after June 1995. S. 141.1 formerly read: 


141.1 Notwithstanding any other provision of this Act, an insurance corporation 
(other than a life insurance corporation) that would, but for this section, be a 
private corporation shall be deemed not to be a private corporation for the pur- 
poses of subsection 55(5), the definition “capital dividend account” in subsection 
89(1) and section 129 of this Act and paragraph 89(1)(b.2) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952. 


Selected Cases [s. 141.1]: Groupe Commerce, Cie D’assurances vy. R., [1999] 4 
C.T.C. 54 (FCA); aff’g [1996] 3 C.T.C. 2066 (TCC) (No refundable dividend tax avail- 
able to insurance companies). 


Definitions [s. 141.1]: “insurance corporation”, “life insurance corporation” — 
248(1); “private corporation” — 89(1), 248(1). 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


142. [Repealed] 


History: S. 142 repealed by 1997, c. 25, s. 40, applicable to 1997 et seq. S. 142 for- 
merly read: 


142. Taxable capital gains etc. [of life insurer] — Notwithstanding any other 
provision of this Act, where in a taxation year a life insurer resident in Canada 
carries on an insurance business in Canada and in a country other than Canada, 
such of its taxable capital gains for the year and allowable capital losses for the 
year 
(a) as were from dispositions of property used by it in the year in, or held by 
it in the year in the course of, carrying on an insurance business, and 
(b) as were not from dispositions of property used by it in the year in, or held 
by it in the year in the course of, carrying on an insurance business. in 
Canada, 
shall not be included in computing its income for the year. 


That portion of s. 142 preceding para. (a) substituted by 1994, c. 7, Sch. I (1991, c. 
49), s. 115, applicable to 1990 et seg. That portion formerly read: 


142, Notwithstanding any other provision of this Act, where in a taxation year an 
insurer (Other than a resident of Canada that does not carry on a life insurance 
business) carried on an insurance business in Canada and ina country other than 
Canada, such of its taxable capital gains for the year and allowable capital losses 
for the year 


142.1 [Repealed] 


Origin of s. 142.4: R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the opening 
words of subsec. 138(12)). 


History: S. 142.1 repealed by 1997, ¢. 25, s. 40, applicable to 1997 et seg. S. 142.1 
formerly read: 


142.1 Application of subsec. 138(12) — The definitions in subsection 138(12) 
apply to section 142. 


Financial Institutions 


Interpretation 


a (1) Definitions — In this section and sections 142.3 to 


History: The opening words of subsec. 142.2(1) amended by 2001, c. 17, s. 136, to 
replace “142.6” with “142.7”, applicable after June 27, 1999. 


“financial institution” at any time means 
(a) a corporation that is, at that time, 


(i) a corporation referred to in any of paragraphs (a) to (e.1) 
of the definition “restricted financial institution” in subsec- 
tion 248(1), 


(1i) an investment dealer, or 
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(iii) a corporation controlled by one or more persons or part- 
nerships each of which is a financial institution at that time, 
other than a corporation the control of which was acquired by 
reason of the default of a debtor where it is reasonable to 
consider that control is. being retained solely for the purpose 
of minimizing any losses in respect of the debtor’s default, 
and 


(b) a trust or partnership more than 50% of the fair market value 
of all interests in which are held at’ that time by one or more 
financial institutions, 


but does not include 
(c) a corporation that is, at that time, 
(i) an investment corporation, 
(ii) a mortgage investment corporation, 
(iii) a mutual fund corporation, or 


(iv) a deposit insurance corporation (as defined in subsectio 
137.1(5)), 


(d) a trust that isa mutual fund trust at that time, nor 
(e) a prescribed person or partnership; 


Related Provisions: 20(1)(1)(ii) — Reserve for doubtful debts; 20(1)(p)(it) — De- 
duction for bad debts; 85(1.4), 87(1.5)— Definition applies to other: provisions; 
87(2)(e.3), (e.4) — Amalgamations — continuing corporation; 94.1 — Foreign invest- 


t 


ment entities — accrual rules; 94:2 — Foreign investment entities — mark-to-market; 
112(6)(c) — Definition applies to other provisions; 142.5 — Mark-to-market rules ap- 
plicable to financial institution; 142.6(1) — Becoming or ceasing to be a financial insti- 
tution: 248(1)“cost amount” — Definition applies to other provisions; 256(6)—(9) — 
Whether control acquired; Reg. 8103(4) — Mark-to-market — transition inclusion on 
ceasing to be a financial institution; Reg. 9204(2) — Residual portion of specified debt 
obligation on ceasing to be a financial institution. 
History: Subpara. (a)(i) of the definition “financial institution” insubsec. 142.2(1) 
amended by 1999, ¢. 22, s. 57, applicable to taxation years that begin after 1998. It 
formerly. read: 
(i) a corporation referred to in any of paragraphs (a) to (e) ofthe definition “re- 
stricted financial institution” in subsection 248(1), 
Regulations: 8604 [to be repealed] (prescribed financial institutions); 9000 (pre- 
scribed person for para. (e) — segregated fund). 


|.T. Technical News: 14 (reporting of derivative income by mutual funds); 25 
(Silicon Graphics case — dispersed control is not control). 


“investment dealer” at any time means a corporation that is, at that 
time, a registered securities dealer; 


Related Provisions: 142.2(1)“financial institution’ — Investment dealer is a finan- 
cial institution: 142.2(1)“mark-to-market property”(c) — debt held by investment 
dealer subject to mark-to-market rules. 


“mark-to-market property” of a taxpayer for a taxation year 
means property held by the taxpayer in the year that is 
(a) a share, 
(b) where the taxpayer is not an investment dealer, a specified 
debt obligation that 
(i) was carried at fair market value in the taxpayer’s financial 
statements 


(A) for the year, where the taxpayer held the obligation at 
the end of the year, and 
(B) for each preceding taxation year that ended after the 
taxpayer acquired the obligation, or 
(ii) was acquired and disposed of in the year, where it is rea- 
sonable to expect that the obligation would have been carried 
in the taxpayer’s financial statements for the year at fairmar- 
ket value if the taxpayer had not disposed of the obligation, 
other than a specified debt obligation of the taxpayer that was 
(or would have been) carried at fair market value 
(iii) solely because its fair market value was less than its cost 
to the taxpayer, or 


(iv) because of a default of the debtor, and 


(c) where the taxpayer is an investment dealer, a specified debt 
obligation, 
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but does not include 
(d) a share of a corporation in which the taxpayer has a signifi- 
cant interest at any time in the year, nor 
(e) a prescribed property; 
Proposed Amendment — 142.2(1)“mark-to-market _ 
property” — Acquisition ofcontrol ~~ 
rom Dept of Finance, July 25, 2002; : Le 


your letter to Mr. Stephen Richardson dated February 21, 2002 
requested that an amendment be made to the mark-to-market rules 
e Tax Act (the “Act”) to provide for an exemption from those rules in the 
case where a taxpayer holds shares of a corporation and is in the process of carrying 
out a plan of action to acquire control of the corporation. 


at that time the taxpayer is related to the cor 
paragraph 251(5)(b)) or if at that time th 
fair market value of which represents ; 
shares. a Oe eS 
(2) be amended so that a taxpayer 


In your letter, you suggested that subsection 14. 

would be considered to have a “significant interest” in a corporation at any time at 
which the taxpayer is carrying out a plan of action to acquire control of the corporation. 
Your letter also suggested certain other amendments which would accommodate vari- 
ous types of plans of action. However, we understand that your direct concern relates to 
the acquisition of control situation. In our view, it would be appropriate to exclude, 
from being a mark-to-market property for a particular taxation year, shares of a corpo- 
tation held by a taxpayer at any time in the particular year where control was acquired 


in in the subsequent taxation year. 


eref € prepared to recommend to the Minister of Finance that the Act be 
provide that, where a taxpayer, alone or together with persons related to the 
herwise than by reason of a right referred to in paragraph 251( 5)(b)), ac- 
ol of a corporation in a taxation year of the taxpayer that begins after 2001, 
er may clect to treat any shares of the corporation held by the taxpayer in the 


Thank you for bringing this matter to our attention. 

Yours sincerely, . 
Len Faber oe oacica | oecunon) siul2b 
General Director, Tax Legislation Division, Tax Policy Branch 
Proposed Amendment — Deemed disposition on 

losing prescribed-property status . 
Letter from Dept. of Finance, August 14, 2002: 
Dear [xxx] _ — . 


I am writing in response to the requests made of the Department by representatives of 
the [xxx] in conversations with officials of the Department and in the electronic mail 
dated July 22, 2002 that you sent to Mr. Wallace Conway. 


You have informed us that, pursuant to a Plan of Arrangement, all of the common 
shareholders of the [xxx] will transfer their shares of {xxx] to a new corporation, [xxx]. 
In exchange for the transfer of the shares of [xxx] the shareholders will receive com- 
mon shares of [xxx]. Thus, initially, the common shareholders of [xxx] will become the 
common shareholders of [xxx] will become a wholly-owned subsidiary of [xxx]. On 
the same day that the share exchange is made, the class of common shares of [xxx] will 
be listed on the [xxx] and shares of that class will be offered to public investors through 
an initial public offering. At the time of listing, [xxx] will become a public corporation 
and, since the shares of [xxx] will not be listed on any stock exchange, [xxx] will not 
be a public corporation. — i 
We are prepared to recommend to the Minister of Finance amendments to the Income 
Tax Act and Regulations as set out in the following paragraphs. If our recommenda- 
tions are accepted, the amendments will be presented to Parliament and the Governor 
in Council for consideration and approval. We specifically. confirm the following 
matters: 


+ Based on what we have been told by representatives of [xxx] concerning the activi- 
ties of [xxx], under our recommended amendments to the Income Tax Regulations, 
the shares of [xxx] will qualify as prescribed property for the purposes ‘of the defi- 
nition “mark-to-market property” in subsection 142.2(l) of the Income Tax Act 
(Act) up until the time at which they are exchanged for the shares of [xxx] 


+ Based on what we have been told by representatives of [xxx] concerning the activi- 
ties of [xxx], under our recommended amendments to the Income Tax Regulations, 
the shares of [xxx] will not qualify as prescribed property for the purposes of the 
definition “mark-to-market property” in subsection 142.2(1) of the Act effective as 
of the time at which any class of shares of [xxx] is listed on any stock exchange. 
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* We are prepared to recommend to the Minister of Finance that the mark-to-market 
property rules in the Act be modified to require a deemed disposition by a taxpayer 
of property at its fair market value immediately before the property loses its status 
as a prescribed property for the purposes of the definition “mark-to-market pro- 
perty” in subsection 142.2(1) of the Act. The property would be deemed to have 
been reacquired by the taxpayer, immediately after the time of the deemed disposi- 
tion, at a cost equal to the amount of proceeds deemed to have been received by the 
taxpayer.  . - 


The gains and losses of a taxpayer that arise as a result of a deemed disposition 


property (which occurs because that property loses its status as a prescribed 


° 


further assistance or clarification is required, do not hesitate to contact u 


Yours sincerely, 
General Director, Tax Legislation Division, Tax Policy Branch _ 


__ Proposed Amendment — 142.2(1)“mark-to-market 
Letter from Dept. of Finance, July 29, 2002: See under Reg. 9001(2), 


Related Provisions: 85(1.4), 87(1.5)— Definition applies to other provisions: 
87(2)(e.4), (e.5) — Amalgamations — continuing corporation; 88(1)(h) — Windup — 
continuing corporation; 94.1(1)“exempt interest’’(b)(i) — Mark-to-market property ex- 
cluded from foreign investment entity accrual rules; 112(6)(c) — Definition applies to 
other provisions; 136(1)— Cooperative not private corporation — exception; 
138(11.5)(k.2) — Transfer of business by. non-resident insurer; 142.2(2), (3), (5) — 
Significant interest; 142.3(3) — Mark-to-market property not subject to rules re income 
from specified debt obligations; 142.5 — Mark-to-market rules; 248(1)‘‘cost 
amount” — Definition applies to other provisions; 248(1)“cost amount”(c.1) — Cost 
amount of mark-to-market property; Reg. 6209(b)(i) — Prescribed securities for lend- 
ing assets. 

Regulations: 9001(2), 9002 (prescribed property for para. (e)). 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


“specified debt obligation” of a taxpayer means the interest held 
by the taxpayer in 


(a) a loan, bond, debenture, mortgage, hypothecary claim, note, 
agreement of sale or any other similar indebtedness, or 


(b) a debt obligation, where the taxpayer purchased the interest, 
other than an interest in 


(c) an income bond, an income debenture, a small business de- 
velopment bond, a small business bond or a prescribed property, 
or 


(d) an instrument issued by or made with a person to whom the 
taxpayer is related or with whom the taxpayer does not other- 
wise deal at arm’s length, or in which the taxpayer has a signifi- 
cant interest. 


Related Provisions: 85(1.4), 87(1.5)— Definition applies to other provisions; 
87(2)(e.3) — Amalgamation of holder of obligation; 138(11.5)(k.1) — Definition ap- 
plies to other provisions; 142.2(1)“mark-to-market property”(b), (c) — Mark-to-market 
rules for financial institutions; 142.2(2), (3) Meaning of “significant interest”; 
142.3(1) — Income from specified debt obligations; 142.4 — Disposition of specified 
debt obligation; 142.5 — Mark-to-market rules for financial institutions: 248(1)“cost 
amount” — Definition applies to other provisions; 248(1)‘cost amount’(d.2) — Cost 
amount of specified debt obligation; 248(1) — Definition of “lending asset”; Reg. 
6209(b)(ii) — Prescribed securities for lending assets. 


History: Para. (a) of the definition “specified debt obligation” in subsec. 142.2(1) 
amended by 2001, c. 17, s. 219 to add the words “hypothecary claim”, in force June 14, 
2001. 

The portion of the definition “specified debt obligation” in subsec. 142.2(1) after para. 
(b) amended by 1998, c. 19, s. 163, applicable to taxation years that end after February 
22, 1994. The portion formerly read: 


other than an interest in an income bond, an income debenture, a small business 
development bond, a small business bond or a prescribed property. 


For earlier history see at end of s. 142.2. 
Regulations: 9004 (prescribed property). 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 
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(2) Significant interest — For the purpose of subsection (5) and 
the definition “mark-to-market property” in subsection (1), a tax- 
payer has a significant interest in a corporation at any time if 


(a) the taxpayer is related (otherwise than because of a right re- 
ferred to in paragraph 251(5)(b)) to the corporation at that time; 
or 


(b) the taxpayer holds, at that time, 


(i) shares of the corporation that give the taxpayer 10% or 
more of the votes that could be cast under all circumstances 
at an annual meeting of shareholders of the corporation, and 


(ii) shares of the corporation having a fair market value of 
10% or more of the fair market value of all the issued shares 
of the corporation. 


property . - ) 


Related Provisions: 142.2(3)—Rules for interest; 


142.2(4) — Extended meaning of “related”. 


determining 


significant 


(3) Rules re significant interest — For the purpose of deter- 
mining under subsection (2) whether a taxpayer has a significant 
interest in a corporation at any time, 


(a) the taxpayer shall be deemed to hold each share that is held 
at that time by a person or partnership to whom the taxpayer is 
related (otherwise than because of a right referred to in para- 
graph 251(5)(b)); 


(b) a share of the corporation acquired by the taxpayer by reason 
of the default of a debtor shall be disregarded where it is reason- 
able to consider that the share is being retained for the purpose 
of minimizing any losses in respect of the debtor’s default; and 


(c) a share of the corporation that is prescribed in respect of the 
taxpayer shall be disregarded. 


Related Provisions: 142.2(4) — Extended meaning of “related”. 
Regulations: 9003 (prescribed share for 142.2(3)(c)). 


(4) Extension of meaning of “related” — For the purposes of 
this subsection and subsections (2) and (3), a person or partnership 
shall be deemed to be related to a person or partnership where they 
would be related if, for the purpose of section 251, 


(a) every partnership and trust were considered to be a 
corporation; 


(b) subject to paragraph (c), all decisions relating to the conduct 
of a trust were made by majority vote of the beneficiaries of the 
trust, with each beneficiary having, at any time, a number of 
votes equal to the number determined by the formula 


100% 
B 


where 


A is the fair market value at that time of the beneficiary’s bene- 
ficial interest in the trust, and 


B is the total of all amounts each of which is the fair market 
value at that time of a beneficial interest in the trust; and 


(c) where the amount that would be determined for B in para- 
graph (b) in respect of a trust is nil, the trust were considered not 
to be controlled by any person, partnership or group each mem- 
ber of which is a person or partnership. 


(5) Significant interest — transition — For the purpose of the 
definition “mark-to-market property” in subsection (1), where 
(a) on October 31, 1994, a taxpayer whose 1994 taxation year 
ends after October 30, 1994 held a share of a corporation in 
which the taxpayer did not have a significant interest at any time 
in the year, and 
(b) at any time after the end of the year and before May 1995, 
the taxpayer has a significant interest in the corporation, 
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the taxpayer has a significant interest in the corporation in the year 
and in any subsequent taxation year ending before the earliest time 
referred to in paragraph (b). 

Related Provisions: 142.2(2), (3) — Significant interest. 

History [s. 142.2]: S. 142.2 added by 1995, c, 21, s. 58, applicable to taxation years 
that end after February 22, 1994. 

Definitions [s. 142.2]: “acquired” — 256(7)-(9); “control” — 256(6)+(9); “con- 
trolled” — 256(6), (6.1); “corporation” — 248(1), Interpretation Act 35(1); “deposit 
insurance corporation” — 137.1(S); “financial institution” — 142.2(1); “fiscal pe- 
riod” — 249(2)(b), 249.1; “income bond”, “income debenture”, “indexed debt obliga- 
tion”, “investment corporation” — 130(3)(a), 248(1); “investment dealer’? — 142.2(1); 
“mortgage investment corporation” — 130.1(6), 248(1); “mutual fund corporation” — 
131(8), 248(1); “mutual fund trust” —132(6)(7), 132.2(1)(q)_ [to be repealed], 
132.2(3)(n) [draft], 248(1); “person”, “prescribed”, “property”, “registered securities 
dealer” — 248(1); “related” — 142.2(4), 251(2); “share”, “shareholder” — 248(1); 
“significant interest” — 142.2(2), (3): “small business bond” — 15.2(3), 248(1); “small 
business development bond” — 15.1(3), 248(1); “specified debt obligation” — 
142.2(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1). 


Income from Specified Debt Obligations 


142.3 (1) Amounts to be included and deducted — Subject 
to subsections (3) and (4), where a taxpayer that is, in a taxation 
year, a financial institution holds a specified debt obligation at any 
time in the year, 
(a) there shall be included in computing the income of the tax- 
payer for the year the amount, if any, prescribed in respect of the 
obligation; 
(b) there shall be deducted in computing the income of the tax- 


payer for the year the amount, if any, prescribed in respect of the 
obligation; and 


(c) except as provided by this section, paragraphs 12(1)(d) and 
(i) and 20(1)() and (p) and section 142.4, no amount shall be 
included or deducted in respect of payments under the obligation 
(other than fees and similar amounts) in computing the income 
of the taxpayer for the year. 
Related Provisions: 87(2)(e.3) — Amalgamations — continuing corporation; 
138(10)(a) — Application to insurance corporation; 138(12)“gross investment reve- 
nue”E(a), 138(12)‘gross investment revenue’G(b) — Gross investment revenue of in- 
surer; 142.3(3) — Exception for certain obligations; 142.3(4) — Impaired specified 
debt obligations; 142.4(1)“tax basis”(b), (i) — Disposition of specified debt obligation 
by financial institution; 142.4(9) — Disposition of part of obligation. 


Regulations: 9101 (prescribed amounts). 


(2) Failure to report accrued amounts — Subject to subsec- 
tion (3), where 


(a) a taxpayer holds a specified debt obligation at any time in a 
particular taxation year in which the taxpayer is a financial insti- 
tution, and 


(b) all or part of an amount required by paragraph (1)(a) or sub- 
section 12(3) to be included in respect of the obligation in com- 
puting the taxpayer’s income for a preceding taxation year was 
not so included, 
that part of the amount shall be included in computing the tax- 
payer’s income for the particular year, to the extent that it was not 
included in computing the taxpayer’s income for a preceding taxa- 
tion year. 


Related Provisions: 142.3(3) — Exception for certain obligations; 142.4(1)“tax ba- 
sis’(b) — Disposition of specified debt obligation by financial institution. 


(3) Exception for certain obligations — Subsections (1) and 
(2) do not apply for a taxation year in respect of a taxpayer’s speci- 
fied debt obligation that is 


(a) a mark-to-market property for the year; or 


(b) an indexed debt obligation, other than a_ prescribed 
obligation. 


(4) Impaired specified debt obligations — Subsection () 
does not apply to a taxpayer in respect of a specified debt obligation 
for the part of a taxation year throughout which the obligation 1s 
impaired where an amount in respect of the obligation is deductible 


S. 142.4(1) tax 


because of subparagraph 20(1)(1)(ii) in computing the taxpayer’s in- 
come for the year. 
History [s. 142.3]: The opening words of subsec. 142.3(1) amended, subsec. 142.3(4) 
added, by 1998, c. 19, subsecs. 164(2), (5), applicable 
(a) to taxation years that end after September 1997; and 
(b) to a taxpayer’s taxation years that ended after 1995 and before October 1997 
where the taxpayer files an election in accordance with para. 81(11)(b) of the said 
c. 19 (see under 20(1)(1)). 
The opening words formerly read: 
(1) Subject to subsection (3), where a taxpayer that is, in a taxation year, a finan- 
cial institution holds a specified debt obligation at any time in the year, 


The opening words of subsec. 142.3(1), para. 142.3(1)(c), subsec. 142.3(2) added, for- 
mer subsec. (2) renumbered as (3) and amended, by 1998, c. 19, subsecs. 164(1), (3). 
(4)y applicable to taxation years that end after February 22, 1994, except that the 
amendments do not apply to debt obligations disposed of before February 23,1994. 
The opening words, para. (c), and subsec. 142.3(2) formerly read: 


(1) Subject to subsection (2), where a taxpayer that is, in a taxation year, a finan- 
cial institution holds a specified debt obligation at any time in the year, 


(c) except as provided by this subsection, paragraphs 12(1)(d) and (1) and 
20(1)(1) and (p) and section 142.4, no amount shall be included or deducted 
in respect of payments under the obligation (other than fees and similar 
amounts) in computing the income of the taxpayer for the year. 


(2) Exception for certain obligations — Subsection (1) does not apply for a 
taxation year in respect of a specified debt obligation of a taxpayer that is 
(a) a mark-to-market property for the year; or 
(b) an indexed debt obligation, other than a prescribed obligation. 
S. 142.3 added by 1995, c. 21, s. 58, applicable to taxation years that end after February 
22, 1994, except that it not apply to debt obligations disposed of before February 23, 
1994. 
Definitions [s. 142.3]: “amount” — 248(1); “financial institution” — 142.2(1); “in- 
dexed debt obligation’ — 248(1); “investment dealer”, “mark-to-market property” — 
142.2(1); “prescribed” — 248(1); “specified debt obligation” — 142.2(1); “taxation 
year” — 249; “taxpayer” — 248(1). 


Disposition of Specified Debt Obligations 


142.4 (1) Definitions — In this section, 


“tax basis” of a specified debt obligation at any time to a taxpayer 
means the amount, if any, by which the total of all amounts each of 
which is 

(a) the cost of the obligation to the taxpayer, 


(b) an amount included under subsection 12(3) or 16(2) or (3), 
paragraph 142.3(1)(a) or subsection 142.3(2) in respect of the 
obligation in computing the taxpayer’s income for a taxation 
year that began before that time, 


(c) subject to subsection 138(13), where the taxpayer acquired 
the obligation in a taxation year ending before February 23; 
1994, the part of the amount, if any, by which 


(i) the principal amount of the obligation at the time it was 
acquired 


exceeds 
(ii) the cost to the taxpayer of the obligation 


that was included in computing the taxpayer’s income for a taxa- 
tion year ending before February 23, 1994, 


(d) subject to subsection 138(13), where the taxpayer is a life 
insurer, an amount in respect of the obligation that was deemed 
by paragraph 142(3)(a) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, as it read in its application 
to the 1977 taxation year, to be a gain for a taxation year ending 
before 1978, 


(e) where the obligation is an indexed debt obligation, an 
amount determined under subparagraph 16(6)(a)(i) in respect of 
the obligation and included in computing the income of the tax- 
payer for a taxation year beginning before that time, 


(f) an amount in respect of the obligation that was included in 
computing the taxpayer’s income for a taxation year ending at or 
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before that time in respect of changes in the value of the obliga- 
tion attributable to the fluctuation in the value of a currency of a 
country other than Canada relative to Canadian currency, other 
than an amount included under paragraph 142.3(1)(a), 


(g) an amount in respect of the obligation that was included 
under paragraph 12(1)(i) in computing the taxpayer’s income for 
a taxation year beginning before that time, or 

(h) where the obligation was a capital property of the taxpayer 
on February 22, 1994, an amount required by paragraph 53(1)(f) 
or (f.1) to be added in computing the adjusted cost base of the 
obligation to the taxpayer on that day 


exceeds the total of all amounts each of which is 


(i) an amount deducted under paragraph 142.3(1)(b) in respect 
of the obligation in computing the taxpayer’s income for a taxa- 
tion year beginning before that time, 


(j) the amount of a payment received by the taxpayer under the 
obligation at or before that time, other than 


(i) a fee or similar payment, and 
(11) proceeds of disposition of the obligation, 


(k) subject to subsection 138(13), where the taxpayer acquired 
the obligation in a taxation year ending before February 23, 
1994, the part of the amount, if any, by which 


(1) the cost to the taxpayer of the obligation 
exceeds 


(ii) the principal amount of the obligation at the time it was 
acquired 


that was deducted in computing the taxpayer’s income for a tax- 
ation year ending before February 23, 1994, 


(1) subject to subsection 138(13), where the taxpayer is a life 
insurer, an amount in respect of the obligation that was deemed 
by paragraph 142(3)(b) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, as it read in its application 
to the 1977 taxation year, to be a loss for a taxation year ending 
before 1978, 


(m) an amount that was deducted under subsection 20(14) in re- 
spect of the obligation in computing the taxpayer’s income for a 
taxation year beginning before that time, 


(n) where the obligation is an indexed debt obligation, an 
amount determined under subparagraph 16(6)(a)(ii) in respect of 
the obligation and deducted in computing the income of the tax- 
payer for a taxation year beginning before that time, 


(0) an amount in respect of the obligation that was deducted in 
computing the taxpayer’s income for a taxation year ending at or 
before that time in respect of changes in the value of the obliga- 
tion attributable to the fluctuation in the value of a currency of a 
country other than Canada relative to Canadian currency, other 
than an amount deducted under paragraph 142.3(1)(b), 


(p) an amount in respect of the obligation that was deducted 
under paragraph 20(1)(p) in computing the taxpayer’s income 
for a taxation year ending at or before that time, or 


(q) where the obligation was a capital property of the taxpayer 
on February 22, 1994, an amount required by paragraph 
53(2)(b.2) or (g) to be deducted in computing the adjusted cost 
base of the obligation to the taxpayer on that day; 
Related Provisions: 138(13)— Variation in tax basis of certain insurers: 
248(1)*cost amount’’(d.2) -— Cost amount of specified debt obligation is tax basis. 
History: Paras. (b) and (j) of the definition “tax basis” in subsec, 142.4(1) amended by 
1998, c. 19, subsecs. 165(1), (2), applicable to taxation years that end after February 
22, 1994. Paras. (b) and (j) formerly read: i 
(b) an amount included under subsection 12(3) or 16(2) or (3) or paragraph 
142.3(1)(a) in respect of the obligation in computing the taxpayer’s income for a 
taxation year beginning before that time, 


(j) the amount of a payment (other than proceeds of disposition of the obligation) 
received by the taxpayer under the obligation at or before that time in respect of 
an amount included by any of paragraphs (a) to (f) in determining the tax basis 
of the obligation to the taxpayer at that time, 
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Subsec. 142.4(1)“tax basis” added by 1995, c, 21,.s..58, applicable to taxation years 
that end after February. 22, 1994. ; , we : 


“transition amount” of a taxpayer in respect of the disposition of a 
specified debt obligation has the meaning assigned by regulation. 


Related Provisions: 142.4(7)A — Current amount based on transition amount. 


Regulations: 9201 (transition amount). 


(2) Scope of section — This section applies to the disposition of 
a specified debt obligation by a taxpayer that is a financial institu- 
tion, except that this section does not apply to the disposition of a 
specified debt obligation that is a mark-to-market property for the 
taxation year in which the disposition occurs. 

Related Provisions: 87(2)(e.3) — Amalgamations — continuing. corporation; 


138(10)(b) — Application to insurance corporation; 142.3(1)(c) — Amount deductible 
in respect of specified debt obligation; 142.4(9) — Disposition of part of obligation. 


(3) Rules applicable to disposition — Where a taxpayer has 
disposed of a specified debt obligation after February 22, 1994, 


(a) except as provided by paragraph 79.1(7)(d) or this section, 
no amount shall be included or deducted in respect of the dispo- 
sition in computing the taxpayer’s income; and 


(b) except where the obligation is an indexed debt obligation 
(other than a prescribed obligation), paragraph 20(14)(a) shall 
not apply in respect of the. disposition. 


Related Provisions: 142.4(2) — Scope of section: 


History: Para. 142.4(3)(a) amended by 1998, c. 19, subsec. 165(3), applicable to taxa- 
tion years that end after February 22, 1994. Para. 142.4(3)(a) formerly read: 


(a) except as provided by this section, no amount shall be included or deducted 
in respect of the disposition in computing the income of the taxpayer; and 


Subsec, 142.4(3) added by 1995, c. 21, s/58, applicable to taxation years that end after 
February 22, 1994, 


(4) Inclusions and deductions re disposition — Subject to 
subsection (5), where after 1994 a taxpayer disposes of a specified 
debt obligation in a taxation year, 


(a) where the transition amount in respect of the disposition of 
the obligation is positive, it shall be included in computing the 
income of the taxpayer for the year; 


(b) where the transition amount in respect of the disposition of 
the obligation is negative, the absolute value of the transition 
amount shall be deducted in computing the income of the tax- 
payer for the year; 


(c) where the taxpayer has a gain from the disposition of the 
obligation, 


(i) the current amount of the gain shall be included in com- 
puting the income of the taxpayer for the year, and 


(ii) there shall be included in computing the taxpayer’s in- 
come for taxation years that end on or after the day of dispo- 
sition the amount allocated, in accordance with prescribed 
rules, to the year in respect of the residual portion of the 
gain; and 


(d) where the taxpayer has a loss from the disposition of the 
obligation, 


(1) the current amount of the loss shall be deducted in com: 
puting the taxpayer’s income for the year, and 


(ii) there shall be deducted in computing the taxpayer’s in- 
come for taxation years that end on or after the day of dispo- 
sition the amount allocated, in accordance with prescribed 
rules, to the year in respect of the residual portion of the loss. 


Related Provisions: 39(1)(a)(ii.2) — No capital gain on disposition; 87(2)(g.2) — 
Amalgamations — continuing corporation; 142.4(2) — Scope of section; 142.4(5) — 
Where subsec. (4) does not apply; 142.4(7) — Current amount: 142.4(8) — Residual 
portion; 142.4(9) — Disposition of part of obligation; 142.4(11) — Payments received 
on or after disposition; 142.7(13) — Application on transfer of foreign bank business 
from Canadian affiliate to branch: Reg. 2405(3)“gross Canadian life investment in- 
come”(d.1),  (i.1) — Inclusion in/deduction from ‘life 


insurer's’ income; Reg. 
2411(4.1) — Inclusion in insurer’s net investment revenue. ‘ 
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History: Subsec. 142.4(4) amended by 1998, c. 19, subsec. 165(4), applicable to taxa- 
tion years that end after February 22, 1994. Subsec. 142.4(4) formerly read: 


(4) Subject to subsection (5), where after 1994 a taxpayer has, in a taxation year, 
disposed of a specified debt obligation, 


(a) where the current amount in respect of the disposition of the obligation is 
positive, it shall be included in computing the income of the taxpayer for the 
year; 


(b) where the current amount in respect of the disposition of the obligation is 
negative, it shall be deducted in computing the income of the taxpayer for 
the year; 


(c) where the taxpayer has a gain from the disposition of the obligation, 
there shall be included in computing the taxpayer’s income for taxation 
years that end on or after the day of disposition the amount allocated, in 
accordance with prescribed rules, to the year in respect.of the residual por- 
tion of the gain; and 


(d) where the taxpayer has a loss from the disposition of the obligation, there 
shall be deducted in computing the taxpayer’s income for taxation years that 
end on or after the day of disposition the amount allocated, in accordance 
with prescribed rules, to the year in respect of the residual portion of the 
loss. 


Subsec. 142.4(4) added by 1995, c. 21, s. 58, applicable to taxation years that end after 
February 22, 1994. 


Regulations: 9203, 9204 (prescribed rules — residual portion). 


(5) Gain or loss not amortized — Where after February 22% 
1994 a taxpayer disposes of a specified debt obligation in a taxation 
year, and 
(a) the obligation is 
(i) an indexed debt obligation (other than a prescribed obliga- 
tion), or 
(ii) a debt obligation prescribed in respect of the taxpayer, 
(b) the disposition occurred 
(i) before 1995, 
(ii) after 1994 in connection with the transfer of all or part of 
a business of the taxpayer to a person or partnership, or 
(iii) because of paragraph 142.6(1)(c), or 
(c) in the case of a taxpayer other than a life insurance 
corporation, 
(i) the disposition occurred before 1996, and 


(ii) the taxpayer elects in writing, filed with the Minister 
before July 1997, to have this paragraph apply, 
the following rules apply: 
(d) subsection (4) does not apply to the disposition, 
(e) there shall be included in computing the taxpayer’s income 
for the year the amount, if any, by which the taxpayer’s pro- 
ceeds of disposition exceed the tax basis of the obligation to the 
taxpayer immediately before the disposition, and 
(f) there shall be deducted in computing the taxpayer’s income 
for the year the amount, if any, by which the tax basis of the 
obligation to the taxpayer immediately before the disposition ex- 
ceeds the taxpayer’s proceeds of disposition. 


Related Provisions: 39(1)(a)(ii.2) — No capital gain on disposition, 14242) — 
Scope of section; Reg. 2411(4)A(c.1), 2411(4)B(a.1) — Inclusion in insurer’s net in- 
vestment revenue. 


History: Subsec. 142.4(5) amended by 1998. c. 19, subsec. 165(4), applicable to taxa- 
tion years that end after February 22, 1994. Subsec. 142.4(5) formerly read: 


(5) Where a taxpayer has, in a taxation year and after February 22, 1994, dis- 
posed of a specified debt obligation, and either 


(a) the obligation is 
(i) an indexed debt obligation (other than a prescribed obligation), or 
(ii) a debt obligation prescribed in respect of the taxpayer, or 

(b) the disposition occurred 
(i) before 1995, 


(ii) after 1994 in connection with the transfer of all or part of a business 
of the taxpayer to a person or partnership, or 


(iii) because of paragraph 142.6(1)(c); 
the following rules apply: 
(c) subsection (4) does not apply to the disposition, 


S. 142.4(7) 


(d) where the taxpayer has a gain from the disposition of the obligation, the 
gain shall be included in computing the income of the taxpayer for the year, 
and 


(e) where the taxpayer has a loss from the disposition of the obligation, the 
loss shall be deducted in computing the income of the taxpayer for the year. 


Subsec. 142.4(5) added by 1995, c. 21, s. 58, applicable to taxation years that end after 
February 22, 1994. 


Regulations: 9202(2), (4), (5) (debt obligations prescribed for 142.2(5)(a)(ii)). 


(6) Gain or loss from disposition of obligation — For the 
purposes of this section, 


(a) where the amount determined under paragraph (c) in respect 
of the disposition of a specified debt obligation by a taxpayer is 
positive, that amount is the taxpayer’s gain from the disposition 
of the obligation; 


(b) where the amount determined under paragraph (c) in respect 
of the disposition of a specified debt obligation by a taxpayer is 
negative, the absolute value of that amount is the taxpayer’s loss 
from the disposition of the obligation; and 


(c) the amount determined under this paragraph in respect of the 
disposition of a specified debt obligation by a taxpayer is the 
positive or negative amount determined by the formula 


A-(B+C) 
where 
A is the taxpayer’s proceeds of disposition, 


Bis the tax basis of the obligation to the taxpayer immediately 
before the time of disposition, and 


C is the taxpayer’s transition amount in respect of the 
disposition. 
Related Provisions: 257 — Formula cannot calculate to less than zero. 
History: Para. 142.4(6)(b) and the description of C in para. 142.4(6)(c) amended by 


1998, c. 19, subsec. 165(5), (6), applicable to taxation years that end after February 22, 
1994. Para. 142.4(6)(b) and the description of C formerly read: 


(b) where the amount determined under paragraph (c) in respect of the disposi- 
tion of a specified debt obligation by a taxpayer is negative, that amount is the 
taxpayer’s loss from the disposition of the obligation; and 


©3as 
(i) where subsection (4) applies to the disposition, the taxpayer’s transi- 
tion amount in respect of the disposition, and 
(ii) in any other case, nil. 


Subsec. 142.4(6) added by 1995, c. 21, s. 58, applicable to taxation years that end after 
February 22, 1994. 


(7) Current amount — For the purposes of subsections (4) and 
(8), the current amount of a taxpayer’s gain or loss from the dispo- 
sition of a specified debt obligation is 


(a) where the taxpayer has a gain from the disposition of the 
obligation, the part, if any, of the gain that is reasonably attribu- 
table to a material increase in the probability, or perceived 
probability, that the debtor will make all payments as required 
by the obligation; and 


(b) where the taxpayer has a loss from the disposition of the ob- 
ligation, the amount that the taxpayer claims not exceeding the 
part, if any, of the loss that is reasonably attributable to a default 
by the debtor or a material decrease in the probability, or per- 
ceived probability, that the debtor will make all payments as re- 
quired by the obligation. 


History: Subsec. 142.4(7) amended by 1998, c. 19, subsec. 165(7), applicable to taxa- 
tion years that end after February 22, 1994. Subsec. 142.4(7) formerly read: 


(7) For the purpose of subsection (4), the current amount in respect of the dispo- 
sition of a specified debt obligation by a taxpayer is the positive or negative 
amount determined by the formula 

A+B 
where 


A. is the taxpayer’s transition amount in respect of the disposition, and 


1061 


S. 142.4(7) 


1B MIs 
(a) where the taxpayer has a gain from the disposition of the obligation, 
the part, if any, of the gain that is reasonably attributable to a material 
increase in the probability, or perceived probability, that the debtor will 
make all payments as required by the obligation, and 


(b) where the taxpayer has a loss from the disposition of the obligation, 
the negative amount that the taxpayer claims not exceeding in magni- 
tude the part, if any, of the loss that is reasonably attributable to a de- 
fault by the debtor or a material decrease in the probability, or perceived 
probability, that the debtor will make all payments as required by the 
obligation. 

Subsec. 142.4(7) added by 1995, c. 21, s. 58, applicable to taxation years that end after 

February 22, 1994. 


(8) Residual portion of gain or loss — For the purpose of sub- 
section (4), the residual portion of a taxpayer’s gain or loss from the 
disposition of a specified debt obligation is the amount, if any, by 
which the gain or loss exceeds the current amount of the gain or 
loss. 

Related Provisions: 142.4(7) — Current amount. 

History: Subsec. 142.4(8) amended by 1998, c. 19, subsec. 165(7), applicable to taxa- 
tion years that end after February 22, 1994. Subsec. 142.4(8) formerly read: 


(8) For the purpose of subsection (4), where a taxpayer has a gain or loss from 
the disposition of a specified debt obligation, the residual portion of the gain or 
loss is the part of the gain or loss that is not included in determining the amount 
B in the formula in subsection (7) in respect of the disposition. 
Subsec. 142.4(8) added by 1995, c. 21, s. 58, applicable to taxation years that end after 
February 22, 1994. 


(9) Disposition of part of obligation — Where a taxpayer dis- 
poses of part of a specified debt obligation, section 142.3 and this 
section apply as if the part disposed of and the part retained were 
separate specified debt obligations. 
Related Provisions: 248(27) — Partial forgiveness of debt obligation — effect on 
debtor. 
History: Subsec. 142.4(9) amended by 1998, c. 19, subsec. 165(7), applicable to taxa- 
tion years that end after February 22, 1994. Subsec. 142.4(9) formerly read: 
(9) Where a taxpayer disposed of part of a specified debt obligation, this section 
and any regulations made for the purpose of this section apply as if the part 
disposed of and the part retained were separate specified debt obligations. 


Subsec. 142.4(9) added by 1995, c. 21, s. 58, applicable to taxation years that end after 
February 22, 1994. 


(10) Penalties and bonuses — Notwithstanding subsection 
18(9.1), where a taxpayer that holds a specified debt obligation re- 
ceives a penalty or bonus because of the repayment before maturity 
of all or part of the principal amount of the debt obligation, the pay- 
ment is deemed to be received by the taxpayer as proceeds of dispo- 
sition of the specified debt obligation. 


History: Subsec. 142.4(10) added by 1998, c. 19, subsec. 165(7), applicable to taxa- 
tion years that end after February 22, 1994. 


(11) Payments received on or after disposition — For the 
purposes of this section, where at any time a taxpayer receives a 
payment (other than proceeds of disposition) under a specified debt 
obligation on or after the disposition of the obligation, the payment 
is deemed not to have been so received at that time but to have been 
so received immediately before the disposition. 

History [subsec. 142.4(11)]: Subsec. 142.4(11) added by 1998, c. 19, subsec. 
165(7), applicable to taxation. years that end after February 22, 1994. 

History [s. 142.4]: S. 142.4 added by 1995, c. 21, s. 58, applicable to taxation years 
that end after February 22, 1994, 


Definitions [s. 142.4]: “adjusted cost base” —54, 248(1): “amount” — 248(1); 


“capital property” —54, 248(1); “current. amount” — 142.4(7):; “financial  institu- 
tion” — 142.2(1); “indexed debt obligation” — 248(1); “investment dealer” — 
142.2(1); “life insurance corporation”, “life insurer” — 248(1): “mark-to-market pro- 
perty” — 142.2(1); “Minister” —248(1); “person”, “prescribed”, “principal amount”, 
“regulation” — 248(1); “residual portion” — 142.4(8): “specified debt obligation’ — 
142.2(1); “tax basis” — 142.4(1); “taxation year” — 249: “taxpayer — 248(1); “tran- 
sition amount” — 142.4(1); “writing” — Interpretation Act 35(1). 


Mark-to-Market Properties 


142.5 (1) Income treatment for profits and losses — Where, 
in a taxation year that begins after October 1994, a taxpayer that is a 
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financial institution in the year disposes of a property that is a mark- 
to-market property for the year, 


(a) there shall be included in computing the taxpayer’s income 
for the year the profit, if any, from the disposition; and 


(b) there shall be deducted in computing the taxpayer’s income 
for the year the loss, if any, from the disposition. 


Related Provisions: 39(1)(a)(ii.2) — No capital gain on disposition; 138(10)(a) — 
Application to insurance corporation; 142.5(2) — Deemed disposition at year-end. 


(2) Mark-to-market requirement — Where a taxpayer that is a 
financial institution in a taxation year holds, at the end of the year, a 
mark-to-market property for the year, the taxpayer shall be deemed 


(a) to have disposed of the property immediately before the end 
of the year for proceeds equal to its fair market value at the time 
of disposition, and 


(b) to have reacquired the property at the end of the year at a 

cost equal to those proceeds. 
Related Provisions: 54*superficial loss”(c) — Superficial loss rule does not apply; 
88(1)(i) — Windup of subsidiary into parent; 112(5.6)(a)(i) — Stop-loss rules inappli- 
cable; 138(10)(a) — Application to insurance corporation; 138(11.31)(a) — Change in 
use rules for insurer do not apply; 142.5(4)-(9) — Transitional rules; 142.6(2) — Ac- 
quisition date under 142.5(2) to be ignored; 142.6(8)-(10) — Transitional election re 
year that includes February 22, 1994; Reg. 2405(5) — 142.5(2) to be ignored for defi- 
nitions in Reg. 2405(3). 


1.T. Technical News: 14 (reporting of derivative income by mutual funds). 


(3) Mark-to-market debt obligation — Where a taxpayer is a 
financial institution in a particular taxation year that begins after 
October 1994, the following rules apply with respect to a specified 
debt obligation that is a mark-to-market property of the taxpayer for 
the particular year: 


(a) paragraph 12(1)(c) and subsections 12(3) and 20(14) and 
(21) do not apply to the obligation in computing the taxpayer’s 
income for the particular year; 


(b) there shall be included in computing the taxpayer’s income 
for the particular year an amount received by the taxpayer in the 
particular year as, on account of, in lieu of payment of, or in 
satisfaction of, interest on the obligation, to the extent that the 
interest was not included in computing the taxpayer’s income 
for a preceding taxation year; and 


(c) for the purpose of paragraph (b), where the taxpayer was 
deemed by subsection (2) or paragraph 142.6(1)(b) to have dis- 
posed of the obligation in a preceding taxation year, no part of 
an amount included in computing the income of the taxpayer for 
that preceding year because of the disposition shall be consid- 
ered to be in respect of interest on the obligation. 


Related Provisions: 138(10)(a) — Application to insurance corporation. 


(4) Transition— deduction re non-capital amounts — 
There may be deducted in computing the income of a taxpayer for 
the taxpayer’s taxation year that includes October 31, 1994 such 
amount as the taxpayer claims not exceeding a prescribed amount in 
respect of properties (other than capital properties) disposed of by 
the taxpayer because of subsection (2). 

Related Provisions: 138(11.5)(k) — Transfer of business by non-resident insurer; 
142.5(5) — Inclusion re non-capital amounts. 


Regulations: 8102(2) (prescribed amount). 


(5) Transition — inclusion re non-capital amounts — 
Where an amount is deducted under subsection (4) in computing a 
taxpayer's income, there shall be included, in computing the tax- 
payer’s income for each taxation year that begins before 1999 and 


ends after October 30, 1994, the total of all amounts prescribed for 
the year. 


Related Provisions: 87(2)(g.2) — Amalgamations — continuing corporation; 
138(11.5)(k) — Transfer of business by non-resident insurer: Reg. 2402(a.1)A — In- 
clusion in income from participating life insurance business. 


Regulations: 8103 (prescribed amount). 


(6) Transition — deduction re net capital gains — Such 
amount as a taxpayer elects, not exceeding a prescribed amount in 
respect of capital properties disposed of by the taxpayer because of 
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subsection (2), is deemed to be an allowable capital loss of the tax- 
payer for its taxation year that includes October 31, 1994 from the 
disposition of property (or, where the taxpayer is non-resident 
throughout the year, from the disposition of taxable Canadian 
property). 

Related Provisions: 138(11.5)(k) — Transfer of business by non-resident insurer; 
142.5(7) — Inclusion re net capital gains. 


Regulations: 8104(2) (prescribed amount). 


(7) Transition — inclusion re net capital gains — A taxpayer 
that elects an amount under subsection (6) is deemed, for each taxa- 
tion year that begins before 1999 and ends after October 30, 1994, 
to have a taxable capital gain for the year from the disposition of 
property (or, where the taxpayer is non-resident throughout the 
year, from the disposition of taxable Canadian property) equal to 
the total of all amounts prescribed for the year. 


Related Provisions: 87(2)(g.2) — Amalgamations — continuing corporation; 
138(11.5)(k) — Transfer of business by non-resident insurer; Reg. 2402(a.1)B — In- 
clusion in income from participating life insurance business. 


Regulations: 8105(2) (prescribed amount). 


(8) First deemed disposition of debt obligation — Where 


(a) in a particular taxation year that ends after October 30, 1994, 
a taxpayer disposed of a specified debt obligation that is a mark- 
to-market property of the taxpayer for the following taxation 
year, and 


(b) either 


(i) the disposition occurred because of subsection (2) and the 
particular year includes October 31, 1994, or 


(ii) the disposition occurred because 
142.6(1)(b), 


the following rules apply: 
(c) subsection 20(21) does not apply to the disposition, and 
(d) where 


(i) an amount has been deducted under paragraph 20(1)(p) in 
respect of the obligation in computing the taxpayer’s income 
for the particular year or a preceding taxation year, and 


(ii) section 12.4 does not apply to the disposition, 


there shall be included in computing the taxpayer’s income for 
the particular year the amount, if any, by which 


(iii) the total of all amounts referred to in subparagraph (i) 


of paragraph 


exceeds 


(iv) the total of all amounts included under paragraph 
12(1)(@) in respect of the obligation in computing the tax- 
payer’s income for the particular year or a preceding taxation 
year. 


(9) Transition — property acquired on rollover — Where 


(a) a taxpayer acquired a property before October 31, 1994 at a 
cost less than the fair market value of the property at the time of 
acquisition, 

(b) the property was transferred, directly or indirectly, to the tax- 
payer by a person that would never have been a financial institu- 
tion before the transfer if the definition “financial institution” in 
subsection 142.2(1) had always applied, 


(c) the cost is less than the fair market value because subsection 
85(1) applied in respect of the disposition of the property by the 
person, and 

(d) subsection (2) deemed the taxpayer to have disposed of the 
property in its particular taxation year that includes October oy 
1994, 

the following rules apply: 

(e) where the taxpayer would, but for this paragraph, have a tax- 
able capital gain for the particular year from the disposition of 
the property, the part of the taxable capital gain that can reasona- 
bly be considered to have arisen while the property was held by 
a person described in paragraph (b) shall be deemed to be a taxa- 
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ble capital gain of the taxpayer from the disposition of the pro- 
perty for the taxation year in which the taxpayer disposes of the 
property otherwise than because of subsection (2), and not to be 
a taxable capital gain for the particular year, and 


(f) where the taxpayer has a profit (other than a capital gain) 
from the disposition of the property, the part of the profit that 
can reasonably be considered to have arisen while the property 
was held by a person described in paragraph (b) shall be in- 
cluded in computing the taxpayer’s income for the taxation year 
in which the taxpayer disposes of the property otherwise than 
because of subsection (2), and shall not be included in comput- 
ing the taxpayer’s income for the particular year. 

History [s. 142.5]: Subsecs. 142.5(5), (6) and (7) amended by 1998, c. 19, s. 166, 


applicable to taxation years that end after October 30, 1994. Subsecs. 142.5(5), (6) and 
(7) formerly read: 


(5) Transition — inclusion re non-capital amounts — Where a taxpayer de- 
ducts an amount under subsection (4), there shall be included in computing the 
taxpayer’s income for each taxation year that begins before 1999 and ends after 
October 30, 1994, the prescribed portion for the year of the amount so deducted. 
(6) Transition — deduction re net capital gains — Such amount as a taxpayer 
elects, not exceeding a prescribed amount in respect of capital properties dis- 
posed of by the taxpayer because of subsection (2), shall be deemed to be an 
allowable capital loss of the taxpayer for its taxation year that includes October 
31, 1994 from the disposition of property. 
(7) Transition — inclusion re net capital gains — Where a taxpayer elects an 
amount under subsection (6), the taxpayer shall be deemed, for each taxation. 
year that begins before 1999 and ends after October 30, 1994, to have a taxable 
capital gain for the year from the disposition of property equal to the prescribed 
portion for the year of the amount so elected. 
S. 142.5 added by 1995, c. 21, s. 58, applicable to taxation years that end after October 
30; 1994. 
Definitions [s. 142.5]: “allowable capital loss” — 38(b), 248(1); “amount” — 
248(1); “capital gain” — 39(1)(a), 248(1); “capital property” — 54, 248(1); “financial 
institution”, “mark-to-market property’ — 142.2(1): “non-resident”, “prescribed”, 
“property” — 248(1); “specified debt obligation” — 142.2(1); “taxable Canadian pro- 
perty” — 248(1); “taxable capital gain” — 38(a), 248(1); “taxation year” — 249; “tax- 
payer” — 248(1). 


Additional Rules 


142.6 (1) Becoming or ceasing to be a financial institu- 
tion — Where, at a particular time after February 22, 1994, a tax- 
payer becomes or ceases to be a financial institution, 


(a) where a taxation year of the taxpayer would not, but for this 
paragraph, end immediately before the particular time, 


(i) except for the purpose of subsection 132(6.1), the tax- 
payer’s taxation year that would otherwise have included the 
particular time is deemed to have ended immediately before 
that time and a new taxation year of the taxpayer is deemed 
to have begun at that time, and 


(ii) for the purpose of determining the taxpayer’s fiscal pe- 
riod after the particular time, the taxpayer shall be deemed 
not to have established a fiscal period before that time; 


(b) where the taxpayer becomes a financial institution, the tax- 
payer shall be deemed to have disposed, immediately before the 
end of its taxation year that ends immediately before the particu- 
lar time, of each property held by the taxpayer that is 


(i) a specified debt obligation (other than a mark-to-market 
property for the year), or 


(ii) where the year ends after October 30, 1994, a mark-to- 
market property for the year 


for proceeds equal to its fair market value at the time of 
disposition; 


Proposed Amendment — 142.6(1 )(b) 


(b) if the taxpayer becomes a financial institution, the taxpayer 
is deemed to have disposed, immediately before the end of its 
particular taxation year that ends immediately before the par- 
ticular time, of each of the following properties held by the 
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_ taxpayer for proceeds equal to the property’s fair market value 
at the time of that dispOsition: ©) 45) 8) yg 
(i) a specified debt obligation, or 
(ii) a mark-to-market property of the taxpayer for the par- 
ticular taxation year or for the taxpayer’s taxation year that 
: includes the particular eS 7 
Application: The July 18, 2005 dra 


raft legislation (Part 2 — technical), subsec. 
136(1), will amend para. 142.6(1)(b) to read as above, applicable to taxation years 
heen llr 
Technical Notes: Subsection 142.6(1) contains rules that apply where a taxpayer 
becomes (or ceases to be) a financial institution. This is most likely to happen where 
the change of status occurs because the taxpayer becomes (or ceases to be) controlled 


by a financial institution. . .. ie 

Ifa taxation year of the taxpayer does not end immediately before the time at which © 
its status as a financial institution changes, subparagraph 142.6(1)(a)(i) deems the _ 
taxpayer’s taxation year that would otherwise have included that time to end immedi- 
ately before that time. A new taxation year begins at that time, and the taxpayer is 
permitted to adopt a new fiscal period. One purpose for the deemed year-end is to 
ensure the proper application, in taxation years in which the taxpayer is a | 
institution, of the rules, commonly known as the mark-to-market rules, 


* in section 142.3 for specified debt obligations, and 


> in section 142.5 for market-to-market properties, 


4 6 


The expressions “financial institution”, “specified debt 
market property” are defined in section 142.2, 


bligation” and “ : 


Paragraph 142.6(1 \(b) applies where a taxpayer becomes a financial institution. This 
paragraph generally provides for a deemed disposition at fair market value of each 


property held by the taxpayer that is 


* a specified debt obligation (other than a specified debt obligation that is a mark- 
 to-market property to which subparagraph 142.6(1)(b)(ii) applies)*2, or : 


* a mark-to-market property for the taxpayer's taxation year that ends immediately 
__ before the time of the change of status oe : oo — 


This deemed disposition under paragraph 142.6(1)(b) is intended to ensure that — 
amounts brought, because of the mark-to-market rules in sections 142.3 and 142.5, 
into the taxpayer’s income for the taxpayer’s subsequen taxation year (i.¢,, the taxa- 
tion year that includes the time of the change of status) do not include gains or losses 
accrued before the beginning of that subsequent taxation year. 


Paragraph 142.6(1)(b) is amended to ensure that this isachieved in connection with — 
mark-to-market properties. Amended paragraph 142.6(1)(b) results in the taxpayer. 
being deemed to have disposed of, immediately before the end of its particular taxa- 
tion year that ends immediately before the time of the change of status, and for pro- 
ceeds equal to its fair market value at the time of that disposition, a mark-to-market 
property of the taxpayer _ 


+ for the particular taxation year, or 


+ for the subsequent taxation year. 


(c) where the taxpayer ceases to be a financial institution, the 
taxpayer shall be deemed to have disposed, immediately before 
the end of its taxation year that ends immediately before the par- 
ticular time, of each property held by the taxpayer that is a spec- 
ified debt obligation (other than a mark-to-market property of 
the taxpayer for the year), for proceeds equal to its fair market 
value at the time of disposition; and 


(d) the taxpayer shall be deemed to have reacquired, at the end 

of the taxation year referred to in paragraph (b) or (c), each pro- 

perty deemed by that paragraph to have been disposed of by the 

taxpayer, at a cost equal to the proceeds of disposition of the 

property. 

Proposed Amendment — 142.6(1)(d) 

(d) the taxpayer is deemed to have reacquired, at the end of its 

taxation year that ends immediately before the particular time, 

each property deemed by paragraph (b) or (c) to have been dis- 
__ posed of by the taxpayer, at a cost equal to the proceeds of 

_ disposition of the property. | 

Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec.. 


136(2), will amend para. 142.6(1)(d) to read as above, applicable to taxation years _ 
that end after 1998. : 


42Subparagraph 142.6(1)(b)(i). 
43 subparagraph 142.6(1)(b)(ii). 
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Technical Notes: Paragraph 142.6( 
specified debt obligations (other th 
tion of change of status, i.e., where 


taxation year that ends imme i 
property deemed by paragra 
taxpayer, at a cost equal to 


proceeds of disposition of the property. 
Related Provisions: 54“superficial loss”(c) — Superficial loss rule does not apply to 
disposition under 142.6(1)(b); 87(2)(g.2) — Application of rule to predecessors corpo- 
ration on amalgamation; —_112(5.6)(a)(ii) — Stop-loss — rules. inapplicable; 
142.4(5)(b)(iii) — Gain or loss not amortized; 142.5(8)(b) (ii) — First deemed disposi- 
tion of debt obligation; 142.6(2) — Acquisition date under 142.6(1) to be ignored. 
History: Subpara. 142.6(1)(a)(i) amended by 1999, c. 22, s. 58, applicable after 1997. 
It formerly read: 
(i) the taxation year of the taxpayer that would otherwise have included the par- 
ticular time shall be deemed to have ended immediately before that time and a 
new taxation year of the taxpayer shall be deemed to have begun at that time, 
and 
Subsecs. 142.6(8) to (10) added by 1998, c. 19, s. 167, applicable to 1993 et seq. 
S. 142.6 added by 1995, ¢. 21, s. 58; subsec..142.6(1) applicable after February 22, 
1994; subsecs. 142.6(2) to (6) applicable to taxation years that end after February 22, 
1994; and subsec. 142.6(7) applicable to dispositions occurring after October 30, 1994, 
except the disposition of a debt obligation before July 1995 where 
(a) the disposition is part of a series of transactions or events that began before 
October 31, 1994; 
(b) as part of the series of transactions or events, the taxpayer who acquired the 
debt obligation disposed of property before October 31, 1994; and 
(c) it is reasonable to consider that one of the main reasons for the acquisition of 
the debt obligation by the taxpayer was to obtain a deduction because, as a conse- 
quence of the disposition referred to in paragraph (b), 
(i) an amount was included in the taxpayer’s income for any taxation year, or 


(ii) an amount was subtracted from a balance of undeducted outlays, expenses 
or other amounts of the taxpayer and the subtracted amount exceeded the por- 
tion, if any, of the balance that could reasonably be considered to be in respect 
of the property. 


(1.1) Ceasing to use property in Canadian business — If at 
a particular time in a taxation year a taxpayer that is a non-resident 
financial institution (other than a life insurance corporation) ceases 
to use, in connection with a business or part of a business carried on 
by the taxpayer in Canada immediately before the particular time, a 
property that is a mark-to-market property of the taxpayer for the 
year or a specified debt obligation, but that is not a property that 
was disposed of by the taxpayer at the particular time, 


(a) the taxpayer is deemed 


(i) to have disposed of the property immediately before the 
time that was immediately before the particular time for pro- 
ceeds equal to its fair market value at the time of disposition 
and to have received those proceeds at the time of disposition 
in the course of carrying on the business or the part of the 
business, as the case may be, and 


(li) to have reacquired the property at the particular time at a 
cost equal to those proceeds; and 


(b) in determining the consequences of the disposition in subpar- 
agraph (a)(i), subsection 142.4(11) does not apply to any pay- 
ment received by the taxpayer after the particular time. 
Related Provisions: 10(12) — Parallel rule for inventory; 14(14) — Parallel rule for 
eligible capital property; 142.6(1.3) — Specified debt obligation market to market: 
142.6(2) — No effect on determination of when share acquired. 
History: Subsec. 142.6(1.1) added by 2001, c. 17,.s. 137, applicable after June 27, 


1999 in respect of an authorized foreign bank, and after August 8, 2000 in any. other 
case. 


(1.2) Beginning to use property in a Canadian business — 
If at a particular time a taxpayer that is a non-resident financial in- 
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stitution (other than a life insurance corporation) begins to use, in 
connection with a business or part of a business carried on by the 
taxpayer in Canada, a property that is a mark-to-market property of 
the taxpayer for the year that includes the particular time or a speci- 
fied debt obligation, but that is not a property that was acquired by 
the taxpayer at the particular time, the taxpayer is deemed 


(a) to have disposed of the property immediately before the time 
that was immediately before the particular time for proceeds 
equal to its fair market value at the time of disposition; and 


(b) to have reacquired the property at the particular time at a cost 
equal to those proceeds. 
Related Provisions: 10(14) — Parallel rule for inventory; 14(15) — Parallel rule for 


eligible capital property; 142.6(2) —No effect on determination of when share 
acquired. 


History: Subsec. 142.6(1.2) added by 2001, c. 17, s. 137, applicable after June 27, 
1999 in respect of an authorized foreign bank, and after August 8, 2000 in any other 
case. 


(1.3) Specified debt obligation marked to market — In ap- 
plying subsection (1.1) to a taxpayer in respect of a property in a 
taxation year, 


(a) the definition “mark-to-market property” in subsection 
142.2(1) shall be applied as if the year ended immediately 
before the particular time referred to in subsection (1.1); and 


(b) if the taxpayer does not have financial statements for the pe- 
riod ending immediately before the particular time referred to in 
subsection (1.1), references in the definition to financial state- 
ments for the year shall be read as references to the financial 
statements that it is reasonable to expect would have been pre- 
pared if the year had ended immediately before the particular 
time. 

History: Subsec. 142.6(1.3) added by 2001, c. 17, s. 137, applicable after June 27, 


1999 in respect of an authorized foreign bank, and after August 8, 2000 in any other 
case. 


(2) Deemed disposition not applicable — For the purposes of 
this Act, the determination of when a taxpayer acquired a share 
shall be made without regard to a disposition or acquisition that oc- 
curred because of subsection 142.5(2) or subsection (1), (1.1) or 
Gay 

History: Subsec. 142.6(2) amended) by 2001. c. 17,.s.. 137, applicable after June 27, 
1999 in respect of an authorized foreign bank, and after August 8, 2000 in any other 
case. The subsec. formerly read: 


(2) For the purposes of this Act, the determination of when a taxpayer acquired a 
share shall be made without regard to a disposition or acquisition that occurred 
because of subsection (1) or 142.5(2). 


(3) Property not inventory — Where a taxpayer is a financial 
institution in a taxation year, inventory of the taxpayer in the year 
does not include property that is 


(a) a specified debt obligation (other than a mark-to-market pro- 
perty for the year); or 


(b) where the year begins after October 1994, a mark-to-market 
property for the year. 
Related Provisions: 66.3(1)(a)(ii) — Rule in 142.6(3) overrides rule for certain 


exploration and development shares: 142.6(4) — Property that was inventory before 
introduction of new rules. 


(4) Property that ceases to be inventory — Where a taxpayer 
that was a financial institution in its particular taxation year that 
includes February 23, 1994 held, on that day, a specified debt obli- 
gation (other than a mark-to-market property for the year) that was 
inventory of the taxpayer at the end of its preceding taxation year, 


(a) the taxpayer shall be deemed to have disposed of the pro- 
perty at the beginning of the particular year for proceeds equal 
to 
(i) where subparagraph (ii) does not apply, the amount at 
which the property was valued at the end of the preceding 
taxation year for the purpose of computing the taxpayer’s in- 
come for the year, and 


S. 142.6(8)(a)(v) 


(ii) where the taxpayer is a bank and the property is pre- 
scribed property for the particular year, the cost of the pro- 
perty to the taxpayer (determined without reference to para- 
graph (b)); 
(b) for the purpose of determining the taxpayer’s profit or loss 
from the disposition, the cost of the property to the taxpayer 
shall be deemed to be the amount referred to in subparagraph 
(a)(i); and 
(c) the taxpayer shall be deemed to have reacquired the property, 
immediately after the beginning of the particular year, at a cost 
equal to the proceeds of disposition of the property. 


(5) Debt obligations acquired in rollover transactions — 
Where, 


(a) on February 23, 1994, a financial institution that is a corpora- 
tion held a specified debt obligation (other than a mark-to-mar- 
ket property for the taxation year that includes that day) that was 
at any particular time before that day held by another corpora- 
tion, and 


(b) between the particular time and February 23, 1994, the only 
transactions affecting the ownership of the property were rol- 
lover. transactions, 


the financial institution shall be deemed, in respect of that obliga- 
tion, to be the same corporation as, and a continuation of, the other 
corporation. 

Related Provisions: 87(2)(e), (e.2) — Rule overrides normal rules on amalgama- 
tion; 87(2)(e.3) — Continuity of corporation on amalgamation; 138(11.5)(k.1) — Con- 
tinuity of corporation on rollover of insurance business by non-resident; 142.6(6) — 
Rollover transaction. 


(6) Definition of “rollover transaction” — For the purpose of 
subsection (5), “rollover transaction” means a transaction to which 
subsection 87(2), 88(1) or 138(11.5) or (1 1.94) applies, other than a 
transaction to which paragraph 138(11.5)(e) requires the provisions 
of subsection 85(1) to be applied. 


(7) Superficial loss rule not applicable — Subsection 18(13) 
does not apply to the disposition of a property by a taxpayer after 
October 30, 1994 where 


(a) the taxpayer is a financial institution when the disposition 
occurs and the property is a specified debt obligation or a mark- 
to-market property for the taxation year in which the disposition 
occurs; or 


(b) the disposition occurs because of paragraph (1)(b). 


(8) Accrued capital gains and losses election — Where a 
taxpayer that is a financial institution in its first taxation year that 
ends after February 22, 1994 so elects by notifying the Minister in 
writing before July 1998 or within 90 days after the day on which a 
notice of assessment of tax payable under this Part for the year, no- 
tification that no tax is payable under this Part for the year or notifi- 
cation that an election made by the taxpayer under this subsection is 
deemed by subsection (9) or (10) not to have been made is mailed 
to the taxpayer, 


(a) each property of the taxpayer 


(i) that was a capital property (other than a depreciable pro- 
perty) of the taxpayer at the end of the taxpayer’s last taxa- 
tion year that ended before February 23, 1994, 


(ii) that was a mark-to-market property for, or a specified 
debt obligation in, the taxpayer’s first taxation year that be- 
gins after that time, 


(iii) that had a fair market value at that time greater than its 
adjusted cost base to the taxpayer at that time, and 


(iv) that is designated by the taxpayer in the election 


is deemed to have been disposed of by the taxpayer at that time 
for proceeds of disposition equal to, and to have been reacquired 
by the taxpayer immediately after that time at a cost equal to, the 
lesser of 


(v) the fair market value of the property at that time, and 
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(vi) the greater of the adjusted cost base to the taxpayer of 
the property immediately before that time and the amount 
designated by the taxpayer in the election in respect of the 
property; 


(b) each property of the taxpayer 


(i) that was a capital property (other than a depreciable pro- 
perty) of the taxpayer at the end of the taxpayer’s last taxa- 
tion year that ended before February 23, 1994, 


(ii) that was not a mark-to-market property for, or a specified 
debt obligation in, the taxpayer’s first taxation year that be- 
gins after that time, 


(iii) that had an adjusted cost base to the taxpayer at that time 
greater than its fair market value at that time, and 


(iv) that is designated by the taxpayer in the election 


is deemed to have been disposed of by the taxpayer at that time 
for proceeds of disposition equal to, and to have been reacquired 
by the taxpayer immediately after that time at a cost equal to, the 
greater of 


(v) the fair market value of the property at that time, and 


(vi) the lesser of the adjusted cost base to the taxpayer of the 

property immediately before that time and the amount desig- 
nated by the taxpayer in the election in respect of the pro- 
perty; and 


(c) notwithstanding subsections 152(4) to (5), such assessment 
of the taxpayer’s tax payable under this Act for the taxpayer's 
last taxation year that ended before February 23, 1994 shall be 
made as is necessary to take the election into account. 


Related Provisions: 142.6(9) — Accrued capital gains election limit: 142.6(10) — 
Accrued capital losses election limit. 


History: Subsec. 142.6(8) added by 1998, c. 19, s. 167, applicable to 1993 er seg. 


(9) Accrued capital gains election limit — Where a taxpayer 
has made an election under subsection (8) in which a property was 
designated under subparagraph (8)(a)(iv), the election is deemed 
not to have been made where 


(a) the amount that would be the taxpayer’s taxable capital gains 
from dispositions of property for the taxpayer’s last taxation 
year that ended before February 23, 1994 if this subsection and 
subsection (10) did not apply 


exceeds the total of 


(b) the amount that would be the taxpayer’s allowable capital 
losses for the year from dispositions of property if this subsec- 
tion and subsection (10) did not apply, 


(c) the maximum amount that would have been deductible in 
computing the taxpayer’s taxable income for the year in respect 
of the taxpayer’s net capital losses for preceding taxation years 
if there were sufficient taxable capital gains for the year from 
dispositions of property, and 


(d) the amount, if any, by which 


(i) the amount that would be the taxpayer’s taxable capital 
gains for the taxpayer’s last taxation year that ended before 
February 23, 1994 from dispositions of property if no elec- 
tion were made under subsection (8) 


exceeds the total of 


(ii) the amount that would be the taxpayer’s allowable capital 
losses for the year from dispositions of property if no elec- 
tion were made under subsection (8), and 


(iii) the maximum amount that would have been deductible 
in computing the taxpayer’s taxable income for the year in 
respect of the taxpayer’s net capital losses for preceding tax- 
ation years if no election were made under subsection (8). 


History: Subsec. 142.6(9) added by 1998, c. 19, s. 167, applicable to 1993 er seq. 


(10) Accrued capital losses election limit — Where a tax- 
payer has made an election under subsection (8) in which a property 
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was designated under subparagraph (8)(b)(iv), the election is 
deemed not to have been made where 


(a) the total of the amounts determined under paragraphs (9)(b) 
and (c) in respect of the taxpayer exceeds the amount deter- 
mined under paragraph (9)(a) in respect of the taxpayer; or 


(b) the total of all amounts each of which would, if this subsec- 
tion did not apply, be the taxpayer’s allowable capital loss for 
the taxpayer’s last taxation year that ended before February 23, 
1994 from the disposition of a property deemed to have been 
disposed of under paragraph (8)(b) exceeds the total of all 
amounts each of which is the taxpayer’s taxable capital gain for 
the year from the disposition of a property deemed to have been 
disposed of under paragraph (8)(a). 
History: Subsec. 142.6(10) added by 1998, c. 19, s. 167, applicable to 1993 et seq. 
History [s. 142.6]: S. 142.6 added by 1995, c. 21, s. 58; subsec. 142.6(1) applicable 
after February 22, 1994; subsecs. 142.6(2) to (6) applicable to taxation years that end 
after February 22, 1994; and subsec. 142.6(7) applicable to dispositions occurring after 
October 30, 1994, except the disposition of a debt obligation before July 1995 where 
(a) the disposition is part of a series of transactions or events that began before 
October 31, 1994; 
(b) as part of the series of transactions or events, the taxpayer who acquired the 
debt obligation disposed of property before October 31, 1994: and 
(c) it is reasonable to consider that one of the main reasons for the acquisition of 


the debt obligation by the taxpayer was to obtain a deduction because, as a conse- 
quence of the disposition referred to in paragraph (b), 


(i) an amount was included in the taxpayer’s income for any taxation year, or 


(ii) an amount was subtracted from a balance of undeducted outlays, expenses 
or other amounts of the taxpayer and the subtracted amount exceeded the por- 
tion, if any, of the balance that could reasonably be considered to be in respect 
of the property. 
Definitions [s. 142.6]: “adjusted cost base’ — 54, 248(1): “allowable capital 
loss” — 38(b), 248(1); “amount”, “assessment”, “authorized foreign bank’? — 248(1); 
“bank” — 248(1); “business” — 248(1); “Canada” — 255, Interpretation Act 35(1); 
“capital property” — 54, 248(1); “corporation” — 248(1), Interpretation Act 35(1); 
“disposition” — 248(1); “financial institution” — 142.2(1); “fiscal period” — 249.1; 


“inventory” — 248(1); “life insurance corporation” — 248(1); “mark-to-market pro- 
perty” — 142.2(1); “Minister” — 248(1): “net capital loss’ — 111(8), 248(1); “non- 
resident’, “prescribed”, “property” — 248(1); “rollover transaction” — 142.6(6); 
“share” — 248(1); “specified debt obligation” — 142.2(1); “taxable capital gain’? — 


38(a), 248(1); “taxation year” — 249; “taxpayer” — 248(1); “writing” — Interpreta- 
tion Act 35(1). 


Conversion of Foreign Bank Affiliate to Branch 


142.7 (1) Definitions — The definitions in this subsection apply 
in this section. 


“Canadian affiliate” of an entrant bank at any particular time 
means a Canadian corporation that was, immediately before the par- 
ticular time, affiliated with the entrant bank and that was, at all 
times during the period that began on February 11, 1999 and ended 
immediately before the particular time, 


(a) affiliated with either 
(i) the entrant bank, or 


(i1) a foreign bank (within the meaning assigned by section 2 
of the Bank Act) that is affiliated with the entrant bank at the 
particular time; and 

(b) either 
(i) a bank, 


(ii) a corporation authorized under the Trust and Loan Com- 
panies Act to carry on the business of offering to the public 
ItS services as trustee, or 


(ili) a corporation of which the principal activity in Canada 
consists of any of the activities referred to in subparagraphs 
518(3)(a)(i) to (v) of the Bank Act and in which the entrant 
bank or a non-resident person affiliated with the entrant bank 
holds shares under the authority, directly or indirectly, of an 
order issued by the Minister of Finance or the Governor in 
Council under subsection 521(1) of that Act. 


Related Provisions: 142.7(2)(a) — Effect of qualifying foreign merger. 
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“eligible property” of a Canadian affiliate at any time means a 
property described in any of paragraphs 85(1.1)(a) to (g.1) that is, 
immediately before that time, used or held by it in carrying on its 
business in Canada. 


“entrant bank” means a non-resident corporation that is, or has 
applied to the Superintendent of Financial Institutions to become, 
an authorized foreign bank. 


“qualifying foreign merger” means a merger or combination of 
two or more corporations that would be a “foreign merger” within 
the meaning assigned by subsection 87(8.1) if that subsection were 
read without reference to the words “and otherwise than as a result 
of the distribution of property to one corporation on the winding-up 
of another corporation. 


(2) Qualifying foreign merger — Where an entrant bank was 
formed as the result of a qualifying foreign merger, after February 
11, 1999, of two or more corporations (referred to in this subsection 
as “predecessors”), and at the time immediately before the merger, 
there were one or more Canadian corporations (referred to in this 
subsection as “predecessor affiliates”), each of which at that time 
would have been a Canadian affiliate of a predecessor if the prede- 
cessor were an entrant bank at that time, 


(a) for the purpose of the definition “Canadian affiliate” in sub- 
section (1), 


(i) each predecessor affiliate is deemed to have been affili- 
ated with the entrant bank throughout the period that began 
on February 11, 1999 and ended at the time of the merger, 


(ii) the expression “entrant bank” in subparagraph (b)(iii) of 
the definition is deemed to include a predecessor, and 


(iii) if two or more of the predecessor affiliates are amalga- 
mated or merged at any time after February 11, 1999 to form 
a new corporation, the new corporation is deemed to have 
been affiliated with the entrant bank throughout the period 
that began on February 11, 1999 and ended at the time of the 
amalgamation or merger of the predecessor affiliates; and 


(b) if at least one of the predecessors complied with the terms of 
subsection*4 (11)(a), the entrant bank is deemed to have com- 
plied with those terms. 


(3) Branch-establishment rollover — If a Canadian affiliate of 
an entrant bank transfers an eligible property to the entrant bank, 
the entrant bank begins immediately after the transfer to use or hold 
the transferred property in its Canadian banking business and the 
Canadian affiliate and the entrant bank jointly elect, in accordance 
with subsection (11), to have this subsection apply in respect of the 
transfer, subsections 85(1) (other than paragraph (e.2)), (1.1), (1.4) 
and (5) apply, with any modifications that the circumstances re- 
quire, in respect of the transfer, except that the portion of subsection 
85(1) before paragraph (a) shall be read as follows: 


“85. (1) Where a taxpayer that is a Canadian affiliate of an 
entrant bank (within the meanings assigned by subsection 
142.7(1)) has, in a taxation year, disposed of any of the tax- 
payer’s property to the entrant bank (referred to in this subsec- 
tion as the “corporation’”), if the taxpayer and the corporation 
have jointly elected under subsection 142.7(3), the following 
rules apply:”. 
Related Provisions: 142.7(4) — Deemed fair market value; 142.7(5) — Transfers of 
specified debt obligations; 142.7(11) — Requirements for election; 142.7(13) — Stop- 
loss rule on windup of affiliate; Reg. 5301(8) — Effect of transfer on instalment base 
of transferee. 


(4) Deemed fair market value — If a Canadian affiliate of an 
entrant bank and the entrant bank make an election under subsec- 
tion (3) in respect of a transfer of property by the Canadian affiliate 
to the entrant bank, for the purposes of subsections 15(1), 52(2), 
69(1), (4) and (5), 246(1) and 247(2) in respect of the transfer, the 


44 sic. Should be “paragraph” — ed. 
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fair market value of the property is deemed to be the amount agreed 
by the Canadian affiliate and the entrant bank in their election. 


(5) Specified debt obligations — If a Canadian affiliate of an 
entrant bank transfers a specified debt obligation to the entrant bank 
in a transaction in respect of which an election is made under sub- 
section (3), the Canadian affiliate is a financial institution in its tax- 
ation year in which the transfer is made, and the amount that the 
Canadian affiliate and the entrant bank agree on in their election in 
respect of the obligation is equal to the tax basis of the obligation 
within the meaning assigned by subsection 142.4(1), the entrant 
bank is deemed, in respect of the obligation, for the purposes of 
sections 142.2 to 142.4 and 142.6, to be the same corporation as, 
and a continuation of, the Canadian affiliate. 


(6) Mark-to-market property — If a Canadian affiliate of an en- 
trant bank described in paragraph (11)(a) transfers at any time 
within the period described in paragraph (11)(c) to the entrant bank 
a property that is, for the Canadian affiliate’s taxation year in which 
the property is transferred, a mark-to-market property of the Cana- 
dian affiliate, 


(a) for the purposes of subsections 112(5) to (5.21) and (5.4), the 
definition “mark-to-market property” in subsection 142.2(1) and 
subsection 142.5(9), the entrant bank is deemed, in respect of 
the property, to be the same corporation as and a continuation 
of, the Canadian affiliate; and 


(b) for the purpose of applying subsection 142.5(2) in respect of 
the property, the Canadian affiliate’s taxation year in which the 
property is transferred is deemed to have ended immediately 
before the time the property was transferred. 


Related Provisions: 87(2)(e.5) — Parallel rule on amalgamations. 


(7) Reserves — If 
(a) at a particular time, 
(i) a Canadian affiliate of an entrant bank transfers to the en- 
trant bank property that is a loan or lending asset, or a right 
to receive an unpaid amount in respect of a disposition before 
the particular time of property by the affiliate, or 


(ii) the entrant bank assumes an obligation of the Canadian 
affiliate that is an instrument or commitment described in 
paragraph 20(1)(1.1) or an obligation in respect of goods, ser- 
vices, lands or chattels described in subparagraph 
20(1)(m)(i), (ii) or (iii), 


_ - Proposed Amendment — 142.7(7)(a)(ii) | 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
246(1), will amend subpara. 142.7(7)(a)(ii) by substituting “Jand, or chattels or immov- 
able property,” for “lands or chattels”, to come into force on Royal Assent. 


Technical Notes: See under 12(4). 


(b) the property is transferred or the obligation is assumed for an 
amount equal to its fair market value at the particular time, 


(c) the entrant bank begins immediately after the particular time 
to use or hold the property or owe the obligation in its Canadian 
banking business, and 
(d) the Canadian affiliate and the entrant bank jointly elect in 
accordance with subsection (11) to have this subsection apply in 
respect of the transfer or assumption, 
then 
(e) in applying paragraphs 20(1)(), (1.1), (m), (n) and (p) in re- 
spect of the obligation or property, the taxation year of the affili- 
ate that would, but for this paragraph, include the particular time 
is deemed to end immediately before the particular time, and 
(f) in computing the income of the Canadian affiliate and the 
entrant bank for taxation years that end on or after the particular 
time, 
(i) any amount deducted under paragraph 20(1)(), (1.1), (m) 
or (n) by the Canadian affiliate in respect of the property or 
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obligation in computing its income for its taxation year that 
ended immediately before the particular time, or under para- 
graph 20(1)(p) in computing its income for that year or for a 
preceding taxation year (to the extent that the amount has not 
been included in the affiliate’s income under paragraph 
12(1)(i)), is deemed to have been so deducted by the entrant 
bank in computing its income for its last taxation year that 
ended before the particular time and not to have been de- 
ducted by the Canadian affiliate, 


(ii) in applying paragraph 20(1)(m), an amount in respect of 
the goods, services, land or chattels that was included under 
paragraph 12(1)(a) in computing the Canadian affiliate’s in- 
come from a business is deemed to have been so included in 
computing the entrant bank’s income from its Canadian 
banking business for a preceding taxation year, 


Proposed Amendment — 142.7(7)(f)(ii) 
Application: The July 18, 2005 ‘draft legislation (Part 3 bijuralism), subsec. 
246(2), will amend subpara. 142.7(7)(f)Gi) by substituting “, or chattels or immovable 
property,” for “or chattels”, to come into force on Royal Assent. ue 


Technical Notes: See under 12(4). 


(ii) in applying paragraph 20(1)(n) in respect of a property 
described in subparagraph (a)(i) and paragraphs (b), (c) and 
(d) sold by the Canadian affiliate in the course of a business, 
the property is deemed to have been disposed of by the en- 
trant bank (and not by the Canadian affiliate) at the time it 
was disposed of by the Canadian affiliate, and the amount in 
respect of the sale that was included in computing the Cana- 
dian affiliate’s income from a business is deemed to have 
been included in computing the entrant bank’s income from 
its Canadian banking business for its taxation year that in- 
cludes the time at which the property was so disposed of, and 


(iv) in applying paragraph 40(1)(a) or 44(1)(e) in respect of a 
property described in subparagraph (a)(i) and paragraphs (b), 
(c) and (d) disposed of by the Canadian affiliate, the property 
is deemed to have been disposed of by the entrant bank (and 
not by the Canadian affiliate) at the time it was disposed of 
by the Canadian affiliate, the amount determined under sub- 
paragraph 40(1)(a)(i) or 44(1)(e)(i) in respect of the Cana- 
dian affiliate is deemed to be the amount determined under 
that subparagraph in respect of the entrant bank, and any 
amount claimed by the Canadian affiliate under subpara- 
graph 40(1)(a)(@ii) or 44(1)(e)(iii) in computing its gain from 
the disposition of the property for its last taxation year that 
ended before the particular time is deemed to have been so 
claimed by the entrant bank for its last taxation year that en- 
ded before the particular time. 


Related Provisions: 142.7(11) — Requirements for election. 


(8) Assumption of debt obligation — If a Canadian affiliate of 
an entrant bank described in paragraph (11)(a) transfers at any time 
within the period described in paragraph (11)(c) property to the en- 
trant bank, and any part of the consideration for the transfer is the 
assumption by the entrant bank in respect of its Canadian banking 
business of a debt obligation of the Canadian affiliate, 


(a) where the Canadian affiliate and the entrant bank jointly 
elect in accordance with subsection (11) to have this paragraph 
apply, 

(i) both 


(A) the value of that part of the consideration for the 
transfer of the property, and 


(B) for the purpose of determining the consequences of 
the assumption of the obligation and any subsequent set- 
tlement or extinguishment of it, the value of the consider- 
ation given to the entrant bank for the assumption of the 
obligation, 


are deemed to be an amount (in this paragraph referred to as 
the “assumption amount”) equal to the amount outstanding 
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on account of the principal amount of the obligation at that 
time, and 


(ii) the assumption amount shall not be considered a term of 
the transaction that differs from that which would have been 
made between persons dealing at arm’s length solely because 
it is not equal to the fair market value of the obligation at that 
time; 
(b) where the obligation is denominated in a foreign currency, 
and the Canadian affiliate and the entrant bank jointly elect in 
accordance with subsection (11) to have this paragraph apply, 


(i) the amount of any income, loss, capital gain or capital loss 
in respect of the obligation due to the fluctuation in the value 
of the foreign currency relative to Canadian currency realized 
by 
(A) the Canadian affiliate on the assumption of the obli- 
gation is deemed to be nil, and 


(B) the entrant bank on the settlement or extinguishment 
of the obligation shall be determined based on the amount 
of the obligation in Canadian currency at the time it be- 
came an obligation of the Canadian affiliate, and 


(i1) for the purpose of an election made in respect of the obli- 
gation under paragraph (a), the amount outstanding on ac- 
count of the principal amount of the obligation at that time is 
the total of all amounts each of which is an amount that was 
advanced to the Canadian affiliate on account of principal, 
that remains outstanding at that time, and that is determined 
using the exchange rate that applied between the foreign cur- 
rency and Canadian currency at the time of the advance; and 
(c) for the purpose of applying paragraphs 20(1)(e) and (f) in 
respect of the debt obligation, the obligation is deemed not to 
have been settled or extinguished by virtue of its assumption by 
the entrant bank and the entrant bank is deemed to be the same 
corporation as, and a continuation of, the Canadian affiliate. 


Proposed Addition — 142.7(8)(d) 

(d) for the purpose of applying subparagraph 212(1)(b)(vii) in 

respect of the debt obligation, the obligation is deemed to have 

been issued by the entrant bank at the time that the obligation 

was issued by the Canadian affiliate. -—=—e 
Application: The July 18, 2005 draft legislation (Part 2 — technical), s. 137, will 
add para. 142.7(8)(d), applicable after June 27 1909. ee . 
Technical Notes: Section 142.7 provides time-limited rules to facilitate foreign 
banks’ transformation of certain Canadian operations, currently carried out through — 
subsidiaries, into Canadian branches (known as “authorized foreign banks”) of the 
foreign banks themselves, i sn  . 


When an authorized foreign bank assumes certain debt obligations of its Canadian — 
affiliates, subsection 142.7(8) applies to govern the tax consequences of the 
assumption. —, _ 


Subparagraph 212(1)(b)(vii) provides an exemption from Part XIE tax in respect ob 
interest payments on certain long- and medium-term corporate debt. The exemption 
can depend upon, among other things, the time at which a debt is issued. New para- 
graph 142.7(8)(d) is added to treat, for the purpose of subparagraph 212(1)(b)(vii), a 
debt obligation assumed by an authorized foreign bank from its Canadian affiliate as 
having been issued at the time that the debt was issued by the Canadian affiliate, 
Letter from Dept. of Finance, December 18, 2001: 

Dear [xxx]: oo i 

| am writing in reply to your letter of October 24, 2001, regarding the conversion 
rules of foreign bank branches. particularly subsection 142.7(8) and subparagraph 
212(1)(b)(vii) of the Income Tax Act, as well as your letter of November 13, 2001 
regarding the application of section 116 of the Act where an authorized foreign bank _ 
disposes of its property to a Canadian resident, - 
Conversion Rules 


Subsection 142.7(8) provides the conversion rules for debt obligations assumed by an 
authorized foreign bank from its Canadian subsidiary, and subparagraph’ 
212(1)(b)(vii) exempts from Part XIII non-resident withholding tax the interest paid ~ 
to a non-resident by a corporation resident in Canada on certain long-term debts. 
Subsection 212(13.3), meanwhile, treats the branch as a resident of Canada for the 
purposes of Part XIU, . . 


In your October letter, you note that paragraph 142.7(8)(c) deems the assumed debt 
not to have been settled or extinguished for the purposes of paragraphs 20(1)(e) and 
(f), but it does not do the same for the purposes of subparagraph 212(1)(b)(vii). You 
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also suggest that the assumption of debt by an authorized foreign bank would result 


in a novation of that debt as the Canadian, affiliate would have been totally dis- . 


charged from it. In your opinion, when the novation took place there would be a new 
debt, which would not qualify for the exemption in subparagraph 212(1)(b) (vii) if 


there were less than 5 years left on the debt. — 
You consider this to be an inappropriate result, and you request an amendment to 


to continue in order to qualify for the subparagraph 212(1)(b)(v 
We agree with your views on this point and are prepared to 
to ensure that, where an authorized foreign bank assumes the debt 
such debt will be deemed for the purposes of the subparagraph 
tion to have been issued by the entrant bank at the same ti 
Canadian affiliate under the original terms and conditions. 


I trust that the above will satisfy your requirements. ] < 
Yours sincerely, -. . 
Brian Ernewein, Director, Tax Legislation Division, Tax Policy Branch _ 


Related Provisions: 142.7(11) — Requirements for election. 


(9) Branch-establishment dividend — Notwithstanding any 


other provision of this Act, the rules in subsection (10) apply if 


S. 142.7(12)(e) 


assumption to which the election relates is paid, made or ef- 
fected within the period that 
(i) begins on the day on which the Superintendent makes an 
order in respect of the entrant bank under subsection 534(1) 
of the Bank Act, and 
(ii) ends on the later of 
(A) the earlier of 
(1) the day that is one year after the day referred to 
subparagraph (i), and 
(II) the day that is three years after the day on which 
the Income Tax Amendments Act, 2000 [2001, c. 17] 
receives royal assent [June 14, 2001], and 
(B) the day that is one year after the day on which the 


Income Tax Amendments Act, 2000 [2001, c. 17] receives 
royal assent [June 14, 2001]. 


Related Provisions: 142.7(2)(b)— Entrant bank deemed to have complied with 
para. (11)(a) if predecessor did; 142.7(6) — Transfer of mark-to-market property; 
142.7(8) — Assumption of debt obligation. 


(a) a dividend is paid by a Canadian affiliate of an entrant bank 
to the entrant bank or to a person that is affiliated with the Cana- 
dian affiliate and that is resident in the country in which the en- 
trant bank is resident, or 


(b) a dividend is deemed to be paid for the purposes of this Part 
or Part XIII (other than by paragraph 214(3)(a)) as a result of a 
transfer of property from the Canadian affiliate to such a person, 


(12) Winding-up of Canadian affiliate: losses — If 

(a) within the period described in paragraph (11)(c) in respect of 

the entrant bank, 
(i) the Minister of Finance has issued letters patent under sec- 
tion 342 of the Bank Act or section 347 of the Trust and Loan 
Companies Act dissolving the’ Canadian affiliate or an order 
under section 345 of the Bank Act or section 350 of the Trust 
and Loan Companies Act approving the Canadian affiliate’s 


and the Canadian affiliate and the entrant bank jointly elect in ac- 
cordance with subsection (11) to have subsection (10) apply in re- 


spect of the dividend. 


(10) Treatment of dividend — If the conditions in subsection (9) 


are met, 


application for dissolution (such letters patent or order being 
referred to in this subsection as the “dissolution order”), or 


(ii) the affiliate has been wound up under the terms of the 
corporate law that governs it, 


(a) the dividend is deemed (except for the purposes of subsec- 
tions 112(3) to (7)) not to be a taxable dividend; and 


(b) there is added to the amount otherwise determined under par- 
agraph 219(1)(g) in respect of the entrant bank for its first taxa- 
tion year that ends after the time at which the dividend is paid, 
the amount of the dividend less, where the dividend is paid by 
means of, or arises as a result of, a transfer of eligible property 
in respect of which the Canadian affiliate and the entrant bank 
have jointly elected under subsection (3), the amount by which 
the fair market value of the property transferred exceeds the 
amount the Canadian affiliate and the entrant bank have agreed 
on in their election. 


Related Provisions: 142.7(11) — Requirements for election. 


(11) Elections — An election under subsection (3) or (7), para- 
graph (8)(a) or (b) or subsection (10), (12) or (14) is valid only if 


(a) the entrant bank by which the election is made has, on or 
before the day that is 6 months after the day on which the Jn- 
come Tax Amendments Act, 2000 (2001, c. 17] receives royal 
assent [June 14, 2001], complied with paragraphs 1.1(b) and (c) 
of the “Guide to Foreign Bank Branching” in respect of the es- 
tablishment and commencement of business of a foreign bank 
branch in Canada issued by the Office of the Superintendent of 
Financial Institutions, as it read on December 31, 2000; 


(b) the election is made in prescribed form on or before the ear- 
lier of the filing-due date of the Canadian affiliate and the filing- 
due date of the entrant bank, for the taxation year that includes 
the time at which 
(i) in the case of an election under subsection (3) or (7), para- 
graph (8)(a) or (b) or subsection (10), the dividend, transfer 
or assumption to which the election relates is paid, made or 
effected, or 
(ii) in the case of an election under subsection (12), the disso- 
lution order was granted or the winding up commenced; and 


(c) in the case of an election under subsection (3) or (7), para- 
graph (8)(a) or (b) or subsection (10), the dividend; transfer or 


(b) the entrant bank carries on all or part of the business in Can- 
ada that was formerly carried on by the Canadian affiliate, and 


(c) the Canadian affiliate and the entrant bank jointly elect in 
accordance with subsection (11) to have this. section apply 


then in applying section 111 for the purpose of computing the taxa- 
ble income earned in Canada of the entrant bank for any taxation 
year that begins after the date of the dissolution order or the com- 
mencement of the winding up, as the case may be, 
(d) subject to paragraphs (e) and (h), the portion of a non-capital 
loss of the Canadian affiliate for a taxation year (in this para- 
graph referred to as the “Canadian affiliate’s loss year’’) that can 
reasonably be regarded as being its loss from carrying on a busi- 
ness in Canada (in this paragraph referred to as the “loss busi- 
ness”) or being in respect of a claim made under section 110.5, 
to the extent that it 


(i) was not deducted in computing the taxable income of the 
Canadian affiliate or any other entrant bank for any taxation 
year, and 


(ii) would have been deductible in computing the taxable in- 
come of the Canadian affiliate for any taxation year that be- 
gins after the date of the dissolution order or the commence- 
ment of the winding up, as the case may be, on the 
assumption that it had such a taxation year and that it had 
sufficient income for that year, 


is deemed, for the taxation year of the entrant. bank in which the 
Canadian affiliate’s loss. year ended, to be a non-capital loss of 
the entrant bank from carrying on the loss business (or, in re- 
spect of a claim made under section 110.5, to be a non-capital 
loss of the entrant bank in respect of a claim under subparagraph 
115(1)(a)(vii)) that was not deductible by the entrant bank in 
computing its taxable income earned in Canada for any taxation 
year that began before the date of the dissolution order or the 
commencement of the winding up, as the case may be, 


(e) if at any time control of the Canadian affiliate or entrant bank 
has been acquired by a person or group of persons, no amount in 
respect of the Canadian affiliate’s non-capital loss for a taxation 
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year that ends before that time is deductible in computing the 
taxable income earned in Canada of the entrant bank for a par- 
ticular taxation year that ends after that time, except that the por- 
tion of the loss that can reasonably be regarded as the Canadian 
affiliate’s loss from carrying on a business in Canada and, where 
a business was carried on by the Canadian affiliate in Canada in 
the earlier year, the portion of the loss that can reasonably be 
regarded as being in respect of an amount deductible under para- 
graph 110(1)(k) in computing its taxable income for the year are 
deductible only 


(i) if that business is carried on by the Canadian affiliate or 
the entrant bank for profit or with a reasonable expectation of 
profit throughout the particular year, and 


(1) to the extent of the total of the entrant bank’s income for 
the particular year from that business, and where properties 
were sold, leased, rented or developed or services rendered in 
the course of carrying on that business before that time, from 
any other business substantially all of the income of which 
was derived from the sale, leasing, rental or development, as 
the case may be, of similar properties or the rendering of 
similar services, 


and, for the purpose of this paragraph, where subsection 88(1.1) 
applied to the dissolution of another corporation in respect of 
which the Canadian affiliate was the parent and paragraph 
88(1.1)(e) applied in respect of losses of that other corporation, 
the Canadian affiliate is deemed to be the same corporation as, 
and a continuation of, that other corporation with respect to 
those losses, 


(f) subject to paragraphs (g) and (h), a net capital loss of the 
Canadian affiliate for a taxation year (in this paragraph referred 
to as the “Canadian affiliate’s loss year”) is deemed to be a net 
capital loss of the entrant bank for its taxation year in which the 
Canadian affiliate’s loss year ended to the extent that the loss 


(i) was not deducted in computing the taxable income of the 
Canadian affiliate or any other entrant bank for any taxation 
year, and 


(ii) would have been deductible in computing the taxable in- 
come of the Canadian affiliate for any taxation year begin- 
ning after the date of the dissolution order or the commence- 
ment of the winding-up, as the case may be, on the 
assumption that the Canadian affiliate had such a taxation 
year and that it had sufficient income and taxable capital 
gains for that year, 


(g) if at any time control of the Canadian affiliate or the entrant 
bank has been acquired by a person or group of persons, no 
amount in respect of the Canadian affiliate’s net capital loss for 
a taxation year that ends before that time is deductible in com- 
puting the entrant bank’s taxable income earned in Canada for a 
taxation year that ehds after that time, and 


(h) any loss of the Canadian affiliate that would otherwise be 
deemed by paragraph (d) or (f) to be a loss of the entrant bank 
for a particular taxation year that begins after the date of the dis- 
solution order or the commencement of the winding-up, as the 
case may be, is deemed, for the purpose of computing the en- 
trant bank’s taxable income earned in Canada for taxation years 
that begin after that date, to be such a loss of the entrant bank for 
its immediately preceding taxation year and not for the particu- 
lar year, if the entrant bank so elects in its return of income for 
the particular year. 


Related Provisions: 142.7(11) — Requirements for election; 142.7(13) — Stop-loss 
rule on windup of affiliate; 142.7(14) — Specified debt obligations. 
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(13) Winding-up of Canadian affiliate: stop loss — If a Ca- 
nadian affiliate and its entrant bank have at any time made a joint 
election under either of subsection (3) or (12), 


(a) in respect of any transfer of property, directly or indirectly, 
by the Canadian affiliate to the entrant bank or a person with 
whom the entrant bank does not deal at arm’s length, 


(1) subparagraph 13(21.2)(e)(iii) shall be read without refer- 
ence to clause (E) of that subparagraph, 


(ii) subsection 14(12) shall be read without reference to para- 
graph (g) of that subsection, 


(iii) paragraph 18(15)(b) shall be read without reference to 
subparagraph (iv) of that paragraph, and 

(iv) paragraph 40(3.4)(b) shall be read without reference to 
subparagraph (v) of that paragraph; 


(b) in respect of any property of the Canadian affiliate appropri- 
ated to or for the benefit of the entrant bank or any person with 
whom the entrant bank does not deal at arm’s length, section 
69(5) shall be read without reference to paragraph (d); and 


(c) for the purposes of applying subsection 13(21.2), 14(12), 
18(15) and 40(3.4) to any property that was disposed of by the 
affiliate, after the dissolution or winding-up of the affiliate, the 
entrant bank is deemed to be the same corporation as, and a con- 
tinuation of, the affiliate. 


Regulations: 9204(2.1) (winding-up into authorized foreign bank). 


(14) Winding-up of Canadian affiliate: SDOs — If a Canadian 
affiliate of an entrant bank and the entrant bank meet the conditions 
set out in paragraphs (12)(a) and (b) and jointly elect in accordance 
with subsection (11) to have this subsection apply, and the Cana- 
dian affiliate has not made an election under this subsection with 
any other entrant bank, the entrant bank is deemed to be the same 
corporation as, and a continuation of, the Canadian affiliate for the 
purposes of paragraphs 142.4(4)(c) and (d) in respect of any speci- 
fied debt obligation disposed of by the Canadian affiliate. 

Related Provisions: 142.7(11) — Requirements for election. 


History [s. 142.7]: S. 142.7 added by 2001, c. 17, s. 138, applicable after June 27, 
IQS) 

Definitions [s. 142.7]: “affiliated” — 251.1; “amount” — 248(1); “arm’s length” — 
251(1); “authorized foreign bank”, “bank”, “business” — 248(1); “Canada” — 255, In- 
terpretation Act 35(1); “Canadian affiliate’ — 142.7(1); “Canadian banking busi- 
ness” — 248(1); “Canadian corporation” — 89(1), 248(1): “capital gain” — 39(1)(a), 
248(1); “capital loss” — 39(1)(b), 248(1): “carrying on a business in Canada’ — 253; 
“commencement” — Interpretation Act 35(1); “corporation” — 248(1), Interpretation 
Act 35(1); “dividend” — 248(1); “eligible property”, “entrant bank” — 142.7(1); “fil- 
ing-due date” — 248(1); “financial institution’ — 142.2(1): “foreign currency” — 
248(1); “foreign merger” — 87(8.1); “Governor” — Interpretation Act 35(1); “lending 
asset” — 248(1); “mark-to-market property” — 142.2(1); “Minister? — 248(1); 
“month” — /nterpretation Act 35(1); “movable” — Quebec Civil Code art. 900-907; 
“net capital loss”, “non-capital loss” — 111(8), 248(1); “non-resident” — 248(1); “par- 
ent” — 88(1.1); “person”, “prescribed”, “principal amount”, “property” — 248(1); 
“qualifying foreign merger’ — 142.7(1); “resident” — 250: “share”, ‘shareholder’ — 
248(1); “specified debt obligation” — 142.2(1); “taxable capital gain” — 38(a), 248(1); 
“taxable dividend” — 89(1), 248(1); “taxable income”, “taxable income earned in Can- 
ada” — 248(1); “taxation year” — 249: “taxpayer — 248(1). 


Communal Organizations 


143. (1) Communal [religious] organizations — Where a con- 
gregation, or one or more business agencies of the congregation, 
Carries on one or more businesses for purposes that include support- 
ing or sustaining the congregation’s members or the members of 
any other congregation, the following rules apply: 


(a) an inter vivos trust is deemed to be created on the day that is 
the later of 


(i) December 31, 1976, and 
(ii) the day the congregation came into existence; 


(b) the trust is deemed to have been continuously in existence 
from the day determined under paragraph (a); 


(c) the property of the congregation is deemed to be the property 
of the trust; 
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(d) the property of each business agency of the congregation in a 
calendar year is deemed to be property of the trust throughout 
the portion of the year throughout which the trust exists; 


(e) where the congregation is a corporation, the corporation is 
deemed to be the trustee having control of the trust property, 


(f) where the congregation is not a corporation, its council, com- 
mittee of leaders, executive committee, administrative commit- 
tee, officers or other group charged with its management are 
deemed to be the trustees having control of the trust property, 


(g) the congregation is deemed to act and to have always acted 


(h) the members of the congregation shall be deemed to be the beneficiaries 
under the trust, 


(i) tax under this Part is payable by the trust on its taxable income for each 
taxation year, 


(j) in computing the income of the trust for any taxation year, no deduction 
may be made in respect of salaries, wages or benefits of any kind whatever, 
paid to the members of the congregation, and 


(k) where the congregation or one of the business agencies is a corporation, 
section 15.1 shall, except for the purposes of paragraphs 15.1(2)(a) and (c) 
(other than subparagraphs 15.1(2)(c)(i) and (ii)), apply as if this subsection 
were read without reference to paragraphs (d) and (g). 


as agent for the trust in all matters relating to its businesses and | Para. 143(1)(k) added by 1994, c. 21, s. 67, applicable to 1992 et seq. 
other activities; Information Circulars: 78-5R3: Communal organizations. 


(h) each business agency of the congregation in a calendar year 
is deemed to have acted as agent for the trust in all matters in the 
year relating to its businesses and other activities; 


(2) Election in respect of income — Where the inter vivos trust: 
referred to in subsection (1) in respect of a congregation so elects in 
respect of a taxation year in writing filed with the Minister on or 


(i) the members of the congregation are deemed to be the benefi- | before the trust’s filing-due date for the year and all the congrega- 
ciaries under the trust; tion’s participating members are specified in the election in accor- 
(j) tax under this Part is payable by the trust on its taxable in- dance with subsection (5), the following rules apply: 


come for each taxation year, 
(k) in computing the income of the trust for any taxation year, 


(i) subject to paragraph (1), no deduction may be made in re- 
spect of salaries, wages or benefits of any kind provided to 
the members of the congregation, and 


(ii) no deduction may be made under subsection 104(6), ex- 
cept to the extent that any portion of the trust’s income (de- 
termined without reference to that subsection) is allocated to 
the members of the congregation in accordance with subsec- 
tion (2); 


(1) for the purpose of applying section 20.01 to the trust, 


(i) each member of the congregation is deemed to be a mem- 
ber of the trust’s household, and 


(ii) section 20.01 shall be read without reference to 
paragraphs 20.01(2)(b) and (c) and subsection 20.01(3); and 


(m) where the congregation or one of the business agencies is a 
corporation, section 15.1 shall, except for the purposes of 
paragraphs 15.1(2)(a) and (c) (other than “subparagraphs 
15.1(2)(c)(@a) and (ii)), apply as if this subsection were read with- 
out reference to paragraphs (c), (d), (g) and(h). 
Related Provisions: 108(1)‘trust’(c) —S. 143 trust deemed not a trust for certain 
purposes; 127(7) — Investment tax credit of trust: 143(2)— Election in respect of 
income. 


History: Subsec. 143(1) amended by 2000, c. 19, subsec. 41(1) applicable to 1998 et 
seg. The subsec. formerly read: 


143. (1) Where a congregation 
(a) the members of which live and work together, 


(b) that does not permit any of its members to own any property in the mem- 

ber’s own right, and 

(c) that requires that its members devote their working lives to the activities 

of the congregation 
carries on one or more businesses or has the effective management or control of 
one or more corporations, trusts or other persons (which corporations, trusts and 
other persons are in this section collectively referred to as “business agencies’) 
that carry on one or more businesses for purposes that include supporting or sus- 
taining its members or the members of any other congregation, an inter vivos 
trust shall be deemed to have been in existence on December 31, 1976 and con- 
tinuously thereafter and the following rules apply: 

(d) the property of the congregation and the property of all business agencies 

of the congregation shall be deemed to be the property of the inter vivos 

trust, 

(e) where the congregation is a corporation, the corporation shall be deemed 

to be the trustee having control of the trust property, 

(f) where the congregation is not a corporation, its council, committee of 

leaders, executive committee, administrative committee, officers or other 


(a) for the purposes of subsections 104(6) and (13), the amount 
payable in the year to a particular participating member of the 
congregation out of the income of the trust (determined without 
reference to subsection 104(6)) is the amount determined by the 
formula 


0.8 (A x B/C) + D+ (0.2A — E)/F 
where 


A is the taxable income of the trust for the year (determined 
without reference to subsection 104(6) and specified future 
tax consequences for the year), | 

B is 

(i) where the particular member is identified in the elec- 
tion as a person to whom this subparagraph applies (in 
this subsection referred to as a “designated member’), 1, 
and 


(ii) in any other case, 0.5, 
C. is the total of 


(i) the number of designated members of the congrega- 
tion, and 


(ii) '/2 of the number of other participating members of the 
congregation in respect of the year, 


D is the amount, if any, that is specified in the election as an 
additional allocation under this subsection to the particular 
member, 


E. is the total of all amounts each of which is an amount speci- 
fied in the election as an additional allocation under this sub- 
section to a participating member of the congregation in re- 
spect of the year, and 


F is the number of participating members of the congregation 
in respect of the year; 


(b) the designated member of each family at the end of the year 
is deemed to have supported the other members of the family 
during the year and the other members of the family are deemed 
to have been wholly dependent on the designated member for 
support during the year; and 


(c) the taxable income for the year of each member of the con- 
gregation shall be computed without reference to subsection 
110(2). 


Related Provisions: 143(3) — Election not binding unless taxes paid; 143(5) — 
Specification of family members; 220(3.2), Reg. 600(b) — Late filing or revocation of 
election: 257 — Formula cannot calculate to less than zero. 


group charged with the management of the congregation shall be deemed to History: Subsec. 143(2) amended by 2000, c. 19, subsec. 41(1), applicable to 1998 er 


be the trustees having control of the trust property, 

(g) the congregation and all business agencies of the congregation shall be 
deemed to act and have always acted as agents for the infer vivos trust in all 
matters relating to their business and other activities, 
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seq. The subsec. formerly read: 


(2) Election in respect of taxable income — Where the inter vivos trust re- 


ferred to in subsection (1) in respect of a congregation so elects in respect of a 
taxation year, the amount determined under paragraph (a) for that taxation year 


S. 143(2) 


shall be deemed to have been payable by the trust in the year to the beneficiaries 
thereunder in accordance with the following rules: 
(a) determine the amount that would be. the taxable income of the trust for 
the year if no deductions were made in respect of expenses incurred for the 
support, maintenance and satisfaction or personal needs of its members, 
(b) determine the amount that is the quotient obtained when the amount so 
determined is divided by 1'/; times the number of adults who are members of 
the congregation at the end of the year, 
(c) allocate to each family in the congregation at the end of the year the 
amount equal to the product obtained when the amount determined under 
paragraph (b) is multiplied by the number of adults in the family at the end 
of the year, and 
(d) allocate among the families in the congregation at the end of the year in 
such manner as the congregation determines the amount by which the 
amount determined under paragraph (a) exceeds the total of amounts allo- 
cated under paragraph (c) or, if such an allocation is not made and specified 
in the election under this subsection in respect of the year, allocate to each of 
the families in the congregation at the end of the year the amount equal to 
the proportion of the excess that the number of adults in the family at that 
time is of.the number of adults in all of the families in the congregation at 
that time, 
and the total of amounts so allocated to a family shall be deemed to be payable in 
the year to, and to be received in the year by, the adult member of the family 
who is specified in the election under this subsection in respect of the year and 
that member of the family shall be deemed to have supported éach of the other 
members of the family during that taxation year and the other members of the 
family shall be deemed to have been wholly dependent on that member for sup- 
port during that taxation year. 


Information Circulars: 78-5R3: Communal organizations. 


(3) Refusal to accept election — An election under subsection 
(2) in respect of a congregation for a particular taxation year is not 
binding on the Minister unless all taxes, interest and penalties paya- 
ble under this Part, as a consequence of the application of subsec- 
tion (2) to the congregation for preceding taxation years, are paid at 
or before the end of the particular year. 


History: Subsec. 143(3) amended by 2000, c. 19, subsec. 41(1), applicable to 1998 er 
seq. The subsec: formerly read: 


(3) Idem — An election under subsection (2) in respect of a taxation year is not 
binding on the Minister unless 


(a) the election is made on or before the day on or before which the inter 
vivos trust is required by section 150 to file a return of income for the year; 


(b) all tax, interest and penalties, if any, payable under this Part by adult 
members designated in accordance with subsection (2) have been paid 
within the time required by this Act; and 


(c) no amounts are, by virtue of subsection 110(2), deducted in computing 
the taxable income for the year of the members designated in accordance 
with subsection (2). 


Information Circulars: 78-5R3: Communal organizations. 


(3.1) Election in respect of gifts — For the purposes of section 
118.1, where the fair market value of a gift made in a taxation year 
by an inter vivos trust referred to in subsection (1) in respect of a 
congregation would, but for this subsection, be included in the total 
charitable gifts, total Crown gifts, total cultural gifts or total ecolog- 
ical gifts of the trust for the year and the trust so elects in its return 
of income under this Part for the year, 


(a) the trust is deemed not to have made the gift; and 


(b) each participating member of the congregation is deemed to 
have made, in the year, such a gift the fair market value of 
which is the amount determined by the formula 


A x B/C 
where 
A is the fair market value of the gift made by the trust, 


Proposed Amendment — 143(3.1) before (b)B 


(3.1) Election in respect of gifts — For the purposes of — 
Section 118.1, if the eligible amount of a gift made in a taxa-_ 
tion year by an inter vivos trust referred to in subsection (1) in 
_ Tespect of a congregation would, but for this subsection, be in- 
__ cluded in the totai charitable gifts, total Crown gifts, total cul- 
_ tural gifts or total ecological gifts of the trust for the year and 
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B_ is the amount determined for the year in respect of the mem- 
ber under paragraph (2)(a) as a consequence of an election 
under subsection (2) by the trust, and 


C is the total of all amounts each of which is an amount deter- 
mined for the year in respect of a participating member of the 
congregation under paragraph (2)(a) as a consequence of an 
election under subsection (2) by the trust. 


Related Provisions: 248(30)—-(33) — Determination of eligible amount. 


History: Subsec. 143(3.1) amended by 2000, c. 19, subsec, 41(2), the opening words 
applicable to 1995 et seg. and paras. (a), (b) applicable to 1998 et seg. The subsec. 
formerly read: 


(3.1) For the purposes of section 118.1, where the fair market value of a gift 
made in a taxation year by an inter vivos trust referred to in subsection (1) 
would, but for this subsection, be included in the total charitable gifts, total 
Crown gifts or total cultural gifts of the trust for the year and the trust.so elects in 
its return of income under this Part for the year, 


(a) the trust shall be deemed-not to have made the gift; and 


(b) each adult member of a family to whom an amount is deemed under 
subsection (2) to be payable in the year shall be deemed to have made, in the 
year, such a gift the fair market value of which is the amount determined by 
the formula 


B 
A= 
iG 


where 
is the fair market value of the gift made by the trust, 


Bis the amount deemed under subsection (2) to be payable in the year in 
respect of the trust to the adult member, and 


C is the total of all amounts deemed under subsection (2) to be payable in 
the year in respect of the trust to an adult member of a family. 


Subsec, 143(3.1) added by 1994, c, 7, Sch. II (1991, c. 49), subsec. 116(1), applicable 
to 1990 et seq. 


Information Circulars: 78-5R3: Communal organizations, 
(4) Definitions — For the purposes of this section, 


“adult” means an individual who, before the time at which the term 
1s applied, has attained the age of eighteen years or is married or in 
a common-law partnership; 


“business agency”, of a congregation at any time in a particular 
calendar year, means a corporation, trust or other person, where the 
congregation owned all the shares of the capital stock of the corpo- 
ration (except directors’ qualifying shares) or every interest in the 
trust or other person, as the case may be, throughout the portion of 
the particular calendar year throughout which both the congregation 


and the corporation, trust or other person, as the case may be, were 
In existence; 
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“congregation” means a community, society or body of individu- 
als, whether or not incorporated, 


(a) the members of which live and work together, 


(b) that adheres to the practices and beliefs of, and operates ac- 
cording to the principles of, the religious organization of which 
it is a constituent part, 


(c) that does not permit any of its members to own any property 
in their own right, and 


(d) that requires its members to devote their working lives to the 
activities of the congregation; 


“family” means, 


(a) in the case of an adult who is unmarried and who is not in a 
common-law partnership, that person and the person’s children 
who are not adults, not married and not in a common-law part- 
nership, and 


(b) in the case of an adult who is married or in a common-law 
partnership, that person and the person’s spouse or common-law 
partner and the children of either or both of them who are not 
adults, not married and not in a common-law partnership 


but does not include an individual who is included in any other fam- 
ily or who is not a member of the congregation in which the family 
is included; 


“member of a congregation” means 


(a) an adult, living with the members of the congregation, who 
conforms to the practices of the religious organization of which 
the congregation is a constituent part whether or not that person 
has been formally accepted into the organization, and 


(b) a child who is unmarried and not in common-law partner- 
ship, other than an adult, of an adult referred to in paragraph (a), 
if the child lives with the members of the congregation; 


“participating member”’, of a congregation in respect of a taxation 
year, means an individual who, at the end of the year, is an adult 
who is a member of the congregation; 


“religious organization” means an organization, other than a regis- 
tered charity, of which a congregation is a constituent part, that ad- 
heres to beliefs, evidenced by the religious and philosophical tenets 
of the organization, that include a belief in the existence of a su- 
preme being; 


“total charitable gifts” has the meaning assigned by subsection 
118.1(1); 


“total Crown gifts” has the meaning assigned by subsection 
118.1(1); 


“total cultural gifts’ has the meaning assigned by subsection 
118.11). 


“total ecological gifts” has the same meaning as in subsection 
118.1(1). 


History: The definition “adult” in subsec. 143(4) amended by 2000, c. 12, Sch. 2, s. 
11, to replace “married” with “married or in a common-law partnership”, applicable to 
2001 et seq., in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)*common-law partner’. 


The definition “family” in subsec. 143(4) amended by 2000, c. 12, subsec. 134(1), ap- 
plicable to 2001 et seq., in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)*common-law partner”. The definition formerly read: 
“family” means, 
(a) in the case of an unmarried adult, that person and the person’s unmarried 
children who are not adults, and 


(b) in the case of a married adult, that person and the person’s spouse and 
the unmarried children of either or both of them who are not adults 


but does not include an individual who is included in any other family or who is 
not a member of the congregation in which the family is included; 


Para. (b) of the definition “member of the congregation” in subsec. 143(4) amended by 
2000, c. 12, subsec. 134(2) (as amended by 2001, c. 17, s. 263); applicable to 2001 et 
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seq., in force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)common-law partner”. The para. formerly read: 


(b) an unmartied child, other than an adult, of an adult referred to in paragraph 
(a), if the child lives with the members of the congregation; 


The definition “congregation” in subsec. (4) amended, and the definitions “business 
agency”, “participating member” and “total ecological gifts” added to subsec. (4) by 
2000, c. 19, subsecs. 41(3), (4), the definitions “congregation”, “business agency” and 
“participating member” applicable to 1998 et seq. except that, for taxation years that 
end before 2001, the definition “business agency” shall be read as follows: 


“business agency”, of a congregation at any time in a particular calendar year, 
means ; 


(a) a corporation, trust or other person, where the congregation owned all the 
shares of the capital stock of the corporation (except directors’ qualifying 
shares) or every interest in the trust or other person, as the case may be, 
throughout the portion of the particular year throughout which both the con- - 
gregation and the corporation, trust or other person, as the case may be, ex- 
isted, or 


(b) a corporation, trust or other person of which the congregation 


(i) has effective management or control throughout the portion of the 
particular year throughout which both the congregation and the corpora- 
tion, trust or other person, as the case may be, were in existence, and 


(ii) had effective management or control during a taxation year of the 
corporation, trust or other person that began before March 1999 and en- 
ded in the particular year; 


and the definition “total ecological gifts”, applicable to gifts made after February 27, 
1995, The definition “‘congregation” formerly read: 


“congregation” means a community, society or body of individuals, whether or 
not incorporated, that adheres to the practices and beliefs of, and operates ac- 
cording to the principles of, the religious organization of which it is a constituent 
part; 


The definitions “total charitable gifts’, “total Crown gifts” and “total cultural gifts” 
added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 116(2), applicable to 1990 et seq. 


(5) Specification of family members — For the purpose of ap- 
plying subsection (2) to a particular election by the inter vivos trust 
referred to in subsection (1) in respect of a congregation for a par- 
ticular taxation year, 


(a) subject to paragraph (b), a participating member of the con- 
gregation is considered to have been specified in the particular 
election in accordance with this subsection only if the member is 
identified in the particular election and 


(i) where the member’s family includes only one adult at the 
end of the particular year, the member is identified in the par- 
ticular election as a person to whom subparagraph (i) of the 
description of B in subsection (2) (in this subsection referred 
to as the “relevant subparagraph’’) applies, and 


(ii) in any other case, only one of the adults in the member’s 
family is identified in the particular election as a person to 
whom the relevant subparagraph applies; and 


(b) an individual is considered not to have been specified in the 
particular election in accordance with this subsection if 


(i) the individual is one of two individuals who were married 
to each other, or in a common-law partnership, at the end of a 
preceding taxation year of the trust and at the end of the par- 
ticular year, 


(ii) one of those individuals was 


(A) where the preceding year ended before 1998, speci- 
fied in an election under subsection (2) by the trust for the 
preceding year, and 


(B) in any other case, identified in an election under sub- 
section (2) by the trust for the preceding year as a person 
to whom the relevant subparagraph applied, and 


(iii) the other individual is identified in the particular election 
as a person to whom the relevant subparagraph applies. 


History [subsec. 143(5)]: Subpara. 143(5)(b)(i) amended by 2001, ¢. 17,.s. 245 to 
add the words “or in a common-law partnership”, applicable to 2001 et seq. except that, 
if a taxpayer and a person have jointly elected pursuant to s. 144 of 2000, c. 12 in 
respect of the 1998, 1999 or 2000 taxation years, the amendment applies to the tax- 
payer and the person in respect of the applicable taxation year and subsequent taxation 
years. 
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Subsec. 143(5) amended by 2000, c. 19, subsec. 41(5), applicable to 1998 er seg. The 
subsec, formerly read: 


(5) Effect of specification of member of family — Where an adult member (in 
this subsection referred to as a “specified person’) of a family is specified in an 
election under subsection (2) in respect of a taxation year, no other member of 
that family may be specified in an election in respect of any subsequent taxation 
year at the end of which the specified person was a member of that family. 


Definitions [s. 143]: “adult” — 143(4); “amount”, “business” — 248(1); “business 
agency” — 143(4); “child” —252(1); “congregation” — 143(4); “corporation” — 
248(1), Interpretation Act 35(1); “eligible amount” — 248(31), (41); “family” — 
143(4); “filing-due date”, “individual” — 248(1): “inter vivos trust’? — 108(1), 248(1); 
“member of a congregation” — 143(4); “Minister”, “officer” — 248(1); “participating 
member” — 143(4); “person”, “property” — 248(1); “qualifying share” — 192(6), 
248(1); “registered charity” — 248(1); “religious organization” — 143(4); “share”, 
“specified future tax consequence” — 248(1); “taxable income” — 248(1); “taxation 
year” — 249; “total charitable gifts”, “total Crown gifts”, “total cultural gifts’, “total 
ecological gifts” — 143(4); “trust” — 104(1), 248(1), (3); “writing” — Interpretation 
Act 35(1). 


143.1 (1) Amateur athletes’ reserve funds — Where a na- 
tional sport organization that is a registered Canadian amateur ath- 
letic association receives an amount for the benefit of an individual 
under an arrangement made under rules of an international sport 
federation that require amounts to be held, controlled and adminis- 
tered by the organization in order to preserve the eligibility of the 
individual to compete in a sporting event sanctioned by the 
federation, 


(a) an inter vivos trust (in this section referred to as an “amateur 
athlete trust”) shall be deemed to be created on the day that is 
the later of 


(i) the day on which the first such amount is received by the 
organization, and 


(ui) January 1, 1992, 


and to exist continuously thereafter until subsection (3) or (4) 
applies in respect of the trust; 


(b) all property required to be held after 1991 under the arrange- 
ment shall be deemed to be property of the trust and not property 
of any other person; 


(c) any amount received at any time under the arrangement by 
the organization shall, to the extent that it would, but for this 
subsection, be included in computing the individual’s income 
for the taxation year that includes that time, be deemed to be 
income of the trust for the taxation year and not to be income of 
the individual; 


(d) all amounts paid at any time by the organization under the 
arrangement to or for the benefit of the individual shall be 
deemed to be amounts distributed at that time to the individual 
by the trust; 


(e) the individual shall be deemed to be the beneficiary under 
the trust; 


(f) the organization shall be deemed to be the trustee of the trust; 
and 


(g) no tax is payable under this Part by the trust on its taxable 
income for any taxation year. 
Related Provisions: 128.1({0)excluded right or interest’’(e)(ii) — No deemed dis- 
position on emigration of athlete; 149(1)(v) — Exemptions — amateur athlete trust: 
210.2(1.1) — Part XII.2 tax payable by amateur athlete trust; 248(1)amateur athlete 
trust” — Definition applies to entire Act; 248(1)“disposition”(f)(vi) — Rollover from 
one trust to another. 


Forms: T3ATH-IND: Amateur athlete trust income tax return; T1061: Canadian ama- 
teur athletic trust group information return. 


(2) Amounts included in beneficiary’s income — In comput- 
ing the income for a taxation year of the beneficiary under an ama- 
teur athlete trust, there shall be included the total of all amounts 
distributed in the year to the beneficiary by the trust. 

Related Provisions: 12(1)(z) — Inclusion in income of amateur athlete trust pay- 
ments; 210.2(1.1)— Application of Part XII.2 tax to amateur athlete trusts; 


212(1)(u) — Non-resident withholding tax —amateur athlete trust payments; 
214(3)(k) — Non-resident withholding tax. 
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(3) Termination of amateur athlete trust — Where an amateur 
athlete trust holds property on behalf of a beneficiary who has not 
competed in an international sporting event as a Canadian national 
team member for a period of 8 years that ends in a particular taxa- 
tion year and begins in the year that is the later of 


(a) where the beneficiary has competed in such an event, the 
year in which the beneficiary last so competed, and 


(b) the year in which the trust was created, 


the trust shall be deemed to have distributed, at the end of the par- 
ticular taxation year to the beneficiary, an amount equal to 


(c) where the trust is liable to pay tax under Part XII.2 in respect 
of the particular year, 64% of the fair market value of all pro- 
perty held by it at that time, and 


(d) in any other case, the fair market value of all property held 
by it at that time. 


Related Provisions: 210.2(1.1) — Application of Part XII.2 tax to amateur athlete 
trusts. 


(4) Death of beneficiary — Where an amateur athlete trust holds 
property on behalf of a beneficiary who dies in a year, the trust shall 
be deemed to have distributed, immediately before the death, to the 
beneficiary, an amount equal to 


(a) where the trust is liable to pay tax under Part XII.2 in respect 
of the year, 64% of the fair market value of all property held by 
it at that time; and 


(b) in any other case, the fair market value of all property held 
by it at that time. 


Related Provisions: 210.2(1.1) — Application of Part XII.2 tax to amateur athlete 
trusts. 


History [s. 143.1]: S. 143.1 added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 81, 
applicable to 1992 er seg. and, where an individual and a national sport organization 
that received an amount for the benefit of that individual jointly so elect by notifying 
the Minister of National Revenue in writing, to any taxation year ending after 1987 and 
before 1992 throughout which the individual was resident in Canada, in which case, 
with respect to that individual and the trust under which the individual is deemed by s. 
143.1 to be a beneficiary, 


(a) the reference to “1992” in para. 143.1(1)(a) shall be read as a reference to the 
taxation year for which the election is made; and 


(b) the reference to “1991” in para. 143.1(1)(b) shall be read as a reference to the 
taxation year before the year for which the election is made. 


Definitions [s. 143.1]: “amateur athlete trust” — 143.1(1)(a), 248(1); “amount”? — 
248(1); “beneficiary” — 108(1); “individual” — 248(1); “inter vivos trust’ — 108(1), 
248(1); “property”, “registered Canadian amateur athletic association” — 248(1); “tax- 
ation year” — 11(2), 249. 


Cost of Tax Shelter Investments 


Proposed Amendment — Heading before 143.2 __ 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 139(1), 
will amend the heading before s. 143.2 to read “Cost of Tax Shelter Investments and 
Limited-recourse Debt in Respect of Gifting Arrangements”, applicable in respect of 
expenditures, gifts and monetary contributions made after February 18, 2003. 


143.2 (1) Definitions — The definitions in this subsection apply 
in this section. 


“expenditure” means an outlay or expense or the cost or capital 
cost of a property. 


Related Provisions: 143.2(2) — At-risk adjustment in respect of expenditures; 
143.2(6) — Expenditures reduced by at-risk adjustment. 


“limited partner’? has the meaning that would be assigned by sub- 
section 96(2.4) if that subsection were read without reference to “if 
the member’s partnership interest is not an exempt interest (within 
the meaning assigned by subsection (2.5)) at that time and”, 


“limited-recourse amount” means the unpaid principal amount of 
any indebtedness for which recourse is limited, either immediately 
or in the future and either absolutely or contingently. 


Related Provisions: 143.2(7), (8), (13) — Whether unpaid principal deemed to be 
limited-recourse amount: 248(1) — Definition of “principal amount”: 248(1)"limited- 
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recourse amount” — Definition applies to entire Act; Reg. 231(6.1) — Limited-re- 
course amount may be prescribed benefit for purposes of definition of tax shelter. 


“taxpayer” includes a partnership. 


“tax shelter investment” means 


(a) a property that is a tax shelter for the purpose of subsection 
237.1(1); or 


(b) a taxpayer’s interest in a partnership where 
(i) an interest in the taxpayer 
(A) is a tax shelter investment, and 


(B) the taxpayer’s partnership interest would be a tax 
shelter investment if 


(I) this Act were read without reference to this para- 
graph and to the words “having regard to statements or 
representations made or proposed to be made in con- 
nection with the property” in the definition “tax shel- 
ter” in subsection 237.1(1), 


(11) the references in that definition to “represented” 
were read as references to “that can reasonably be ex- 
pected”, and 


(IIT) the reference in that definition to “is represented” 
were read as a reference to “can reasonably be 
expected”, 


(ii) another interest in the partnership is a tax shelter invest- 
ment, or 


(iii) the taxpayer’s interest in the partnership entitles the tax- 
payer, directly or indirectly, to a share of the income or loss 
of a particular partnership where 


(A) another taxpayer holding a partnership interest is enti- 
tled, directly or indirectly, to a share of the income or loss 
of the particular partnership, and 


(B) that other taxpayer’s partnership interest is a tax shel- 

ter investment. 
Related Provisions: 18.1(13) — Matchable expenditure deemed to be a tax shelter 
investment; 53(2)(c)(i.3) — Tax shelter investment excluded from certain ACB reduc- 
tions: 125.4(4) — No Canadian film credit for a tax shelter investment; 143.2(6) — 
Limitation on cost of tax shelter investment; 150(1 )(d)(ii)(A) — Tax shelter investment 
does not entitle individual to June 15 filing deadline; 249.1(5) — Election for non-cal- 
endar year-end not permitted for tax shelters; Reg. 1100(20.1) — limitation on CCA 
claim for computer software tax shelter property. 


1.T. Technical News: 22 (tax shelter news release — rulings position). 


(2) At-risk adjustment — For the purpose of this section, an at- 
risk adjustment in respect of an expenditure of a particular taxpayer, 
other than the cost of a partnership interest to which subsection 
96(2.2) applies, means any amount or benefit that the particular tax- 
payer, or another taxpayer not dealing at arm’s length with the par- 
ticular taxpayer, is entitled, either immediately or in the future and 
either absolutely or contingently, to receive or to obtain, whether by 
way of reimbursement, compensation, revenue guarantee, proceeds 
of disposition, loan or any other form of indebtedness, or in any 
other form or manner whatever, granted or to be granted for the 
purpose of reducing the impact, in whole or in part, of any loss that 
the particular taxpayer may sustain in respect of the expenditure or, 
where the expenditure is the cost or capital cost of a property, any 
loss from the holding or disposition of the property. 

Related Provisions: 96(2.2) — At-risk amount for limited partnership; 143.2(3) — 
Exclusions from at-risk adjustment; 143.2(4) — Determination of amount or benefit; 
143.2(6) — Expenditures reduced by at-risk adjustment; 143.2(9) — Timing. 


(3) Amount or benefit not included — For the purpose of sub- 
section (2), an at-risk adjustment in respect of a taxpayer’s expendi- 
ture does not include an amount or benefit 


(a) to the extent that it is included in determining the value of J 
in the definition “cumulative Canadian exploration expense” in 
subsection 66.1(6), of M in the definition “cumulative Canadian 
development expense” in subsection 66.2(5) or of I in the defini- 
tion “cumulative Canadian oil and gas property expense” in sub- 


section 66.4(5) in respect of the taxpayer, OF 
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(b) the entitlement to which arises 


. (i) because of a contract of insurance with an insurance cor- 
poration dealing at arm’s length with the taxpayer (and, 
where the expenditure is the cost of an interest in a partner- 
ship, with each member of the partnership) under which the 
taxpayer is insured against any claim arising as a result of a 
liability incurred in the ordinary course of carrying on the 
business of the taxpayer or the partnership, 


(ii) as a consequence of the death of the taxpayer, 


(iii) in respect of an amount not included in the expenditure, 
determined without reference to subparagraph (6)(b)(ii), or 


(iv) because of an excluded obligation (as defined in subsec- 
tion 6202.1(5) of the Income Tax Regulations) in relation to a 
share issued to the taxpayer or, where the expenditure is the 
cost of an interest in a partnership, to the partnership. 


(4) Amount or benefit — For the purposes of subsections (2) and 
(3), where the amount or benefit to which a taxpayer is entitled at 
any time is provided by way of an agreement or other arrangement 
under which the taxpayer has a right, either immediately or in the 
future and either absolutely or contingently (otherwise than as a 
consequence of the death of the taxpayer), to acquire property, for 
greater certainty the amount or benefit to which the taxpayer is enti- 
tled under the agreement or arrangement is considered to be not less 
than the fair market value of the property at that time. 


(5) Amount or benefit — For the purposes of subsections (2) and 
(3), where the amount or benefit to which a taxpayer is entitled at 
any time is provided by way of a guarantee, security or similar in- 
demnity or covenant in respect of any loan or other obligation of the 
taxpayer, for greater certainty the amount or benefit to which the 
taxpayer is entitled under the guarantee or indemnity at any particu- 
lar time is considered to be not less than the total of the unpaid 
amount of the loan or obligation at that time and all other amounts 
outstanding in respect of the loan or obligation at that time. 


(6) Amount of expenditure — Notwithstanding any other provi- 
sion of this Act, the amount of any expenditure that is, or is the cost 
or capital cost of, a taxpayer’s tax shelter investment, and the 
amount of any expenditure of a taxpayer an interest in which is a 
tax shelter investment, shall be reduced to the amount, if any, by 
which 


(a) the amount of the taxpayer’s expenditure otherwise 
determined 


exceeds 
(b) the total of 
(i) the limited-recourse amounts of 
(A) the taxpayer, and 
(B) all other taxpayers not dealing at arm’s length with 
the taxpayer 


that can reasonably be considered to relate to the 
expenditure, 


(ii) the taxpayer’s at-risk adjustment in respect of the expen- 
diture, and 


(iii) each limited-recourse amount and at-risk adjustment, de- 

termined under this section when this section is applied to 

each other taxpayer who deals at arm’s length with and 

holds, directly or indirectly, an interest in the taxpayer, that 

can reasonably be considered to relate to the expenditure. 
Related Provisions: 18.1(13) — Subpara. (6)(b)(ii) inapplicable for matchable ex- 
penditures; Reg. 1100(20.1) — limitation on CCA claim for computer software tax 
shelter property. 


Proposed Addition — 143.2(6.1) 


(6.1) Limited-recourse debt in respect of a gift or 
monetary contribution — The limited-recourse debt in respect 
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of a gift or monetary contribution of a taxpayer, at the time the 
gift or monetary contribution i is made, i iS the total of 


. (a) each limited- -recourse amount ‘at that time, of the taxpayer 

and of all other taxpayers not dealing at arm’s length with the 
taxpayer, that can ee be Ponsied to relate to the gift 
or monetary contribution, .,. 3... oo 


- (b) each limited-recourse amount: at ‘due ‘time, ‘é rmined 
under this section when this section is applied to each other 
taxpayer who deals at arm’s length with and holds, directly or 
indirectly, an interest in the taxpayer, ‘that can reasonably be 
: considered to relate to the gift or monetary contribution, and 


(c) each amount that is ‘the unpaid amount at that ti ne of any 
‘other indebtedness, of any taxpayer referred to in paragraph (a) 
or ae that can ey be Cee to relate to We Mm or 


lar indemnity or covenant in “respect of that’ ‘or any other 


indebtedness. 


Application: ‘The July 18, 2005. draft ee Ga oe, 
139(2), will add subsec. 143. 2(6. 1), applicable in respect of expenditures, gilts and ; 
monetary contributions made after February 18, 2003. / 


Technical Notes: New ‘subsection 143. 26. 1) describes limi : 
respect of a gift or monetary contribution made after ‘February 18, 2003. ‘Such ; an 
amount 1s an advantage under subsection 2A8B2), ‘such that it reduc 
amount of a gift or political contribution determined under subsection 
additional details regarding the amount of an. ees see the commentary to new 
subsection 248(32), : 


A limited-recourse debe includes the upped pencipal of any indebtedness for which 
recourse is limited, even if that limitation applies only in the future or contingently. i 
also includes any other indebtedness of the taxpayer, related to the gift or ¢ i 
tion, if there is a guarantee, security or similar indemnity or covenant in respect of 
that or any other indebtedness. For example, if a donor (or any other person men- 
tioned below) enters into a contract of i insurance whereby all or part of a debt will bs 
paid upon the occurrence of either a certain or contingent ever © debt is a limited- 
recourse debt in respect of ; a ift if it is in way related to the gift. 


Such an indebtedness is also a limit ed-re 
non-arm’s length with ie taxpayer or My a person who holds an interest in the 
taxpayer. : 

Dept. of Finance news release 2003-061, December 5, 2003: ee 
sures implement proposals introduced i in Budget 2003 that address charitable don; 


tion arrangements that were promoted in recent years involving the use of limited- : 


recourse debt. [See under 248(35)-(41) for full text of news release — ed.] 


Notice of Ways | and Means Keser, federal b idget, February 18, 2003: 
(17) That, after February 18, 2003, . : : 


(c) in respect of gifts and contributions, and representations, made after that d e, 
an arrangement in respect of the making of a gift referred to in section 110.1 or 
118.1 of the Act or a contribution referred to in subsection 127(4. 1) of the Act be 
deemed to be a tax shelter if it may reasonably be considered that, having regard 
to representations made concerning the arrangement, a person will incur an in- 
debtedness in respect of which recourse is limited: and 


(d) for gifts and contributions made after that date pursuant to an | atrangement 
described in subparagraph (c), the amount of the gift or contribution be reduced 
by the amount of any associated indebtedness in respect of which recourse is 
limited, and the value of any repayment of the limited recourse debt be feated as 
4 gift or contribution in the year the repayment is made. - 


Federal budget, Sener Information, repre 18, 2003: Tax Shel- 
ter Definition 


Generally, a tax shelter is a Pores in yespect of which it is  eprecued. fae. a 
potential purchaser will be able to claim, within four years, deductions from income 
or faxable income which equal or exceed the net cost of the property to the ied 
(that is, net of certain prescribed benefits such as limited- -recourse debt). 


Promoters of tax shelter properties are not permitted to sell a tax shelter without first 
obtaining an identification number from the Canada Customs and Revenue Agency 
(CCRA). This identification number does not constitute confirmation by the CCRA 
of entitlement to any tax benefits that may have been described to potential purchas- 
ers; rather, the CCRA uses the number fOr ce emote ‘purposes “ as pen ele 
ing tax shelters for audit. / oa 


If an identification number is not obtained in advance ho person may claim any 
deduction i in respect of the tax shelter until the number is obtained. 


While the existing definition of “tax shelter” in the Income Tax Act apoties to ar” 
rangements promoted as providing deductions in computing income or taxable in- 
come, it may not currently. apply to those that are. promoted as providing only the 
deduction of tax credits. The budget proposes to eliminate this technical distinction 
so that promoters will be required to register a property as a tax shelter if representa- 
tions are made that a potential purchaser will be able to claim, within four years, any — 


‘subsec. 


t is owed by a person dealing 


Income Tax Act, Part I 


credits which | in toa oul or ex 
definition of tax shelter will also t 


table donations tax credits or deductions) e 
donor of the Perea 


recour se debt. A yepaynent off the limi is recourse o D 
Or. contribution in the year it is repaid. 


These a ocadnent will io apply, i 


at value of donation: 248 (34) os es of limited-recourse ae 
(7) Repayment of indebtedness — For the purpose of this sec- 
tion, the unpaid principal of an indebtedness is deemed to be a lim- 
ited-recourse amount unless 


(a) bona fide arrangements, evidenced in writing, were made, at 
the time the indebtedness arose, for repayment by the debtor of 
the indebtedness and all interest on the indebtedness within a 
reasonable period not exceeding 10 years; and 


(b) interest is payable at least annually, at a rate equal to or 
greater than the lesser of 


(i) the prescribed rate of interest in effect at the time the in- 
debtedness arose, and 


(ii) the prescribed rate of interest applicable from time to 
time during the term of the indebtedness, 


and is paid in respect of the indebtedness by the debtor no later 
than 60 days after the end of each taxation year of the debtor 
that ends in the period. 


Related Provisions: 143.2(12) — Series of loans or repayments; Reg. 4301(c) (pre- 
scribed rate: of interest). 


(8) Limited-recourse amount — For the purpose of this section, 
the unpaid principal of an indebtedness is deemed to be a limited- 
recourse amount of a taxpayer where the taxpayer is a partnership 
and recourse against any member of the partnership in respect of 
the indebtedness is limited, either immediately or in the future and 
either absolutely or contingently. 


(9) Timing — Where at any time a taxpayer has paid an amount (in 
this subsection referred to as the “repaid amount”) on account of the 
principal amount of an indebtedness that was, before that time, the 
unpaid principal amount of a loan or any other form of indebtedness 
to which subsection (2) applies (in this subsection referred to as the 

“former amount or benefit”) relating to an expenditure of the 
taxpayer, 


(a) the former amount or benefit is considered to have been an 
amount or benefit under subsection (2) in respect of the taxpayer 
at all times before that time; and 


(b) the expenditure is, subject to subsection (6), deemed to have 
been made or incurred at that time to the extent of, and by the 
payment of, the repaid amount. 


(10) Timing — Where at any time a taxpayer has paid an amount 
(in this subsection referred to as the “repaid amount’) on account of 
the principal amount of an indebtedness which was, before that 
time, an unpaid principal amount that was a limited- -recourse 
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amount (in this subsection referred to as the “former limited-re- 
course indebtedness”) relating to an expenditure of the taxpayer, 


(a) the former limited-recourse indebtedness is considered to 
have been a limited-recourse amount at all times before that 
time; and 


(b) the expenditure is, subject to subsection (6), deemed to have 
been made or incurred at that time to the extent of, and by the 
amount of, the repaid amount. 


Related Provisions: 231.6 — Foreign-based information. 


(11) Short-term debt — Where a taxpayer pays all of the princi- 
pal of an indebtedness no later than 60 days after that indebtedness 
arose and the indebtedness would otherwise be considered to be a 
limited-recourse amount solely because of the application of sub- 
section (7) or (8), that subsection does not apply to the indebtedness 
unless 


(a) any portion of the repayment is made with a limited-recourse 
amount; or 


(b) the repayment can reasonably be considered to be part of a 
series of loans or other indebtedness and repayments that ends 
more than 60 days after the indebtedness arose. 


Related Provisions: 231.6 — Foreign-based information; 251(1) — Arm’s length. 


(12) Series of loans or repayments — For the purpose of para- 
graph (7)(a), a debtor is considered not to have made arrangements 
to repay an indebtedness within 10 years where the debtor’s ar- 
rangement to repay can reasonably be considered to be part of a 
series of loans or other indebtedness and repayments that ends more 
than 10 years after it begins. 


Related Provisions: 248(10) — Series of transactions or events. 


(13) Information located outside Canada — For the purpose 
of this section, where it can reasonably be considered that informa- 
tion relating to indebtedness that relates to a taxpayer’s expenditure 
is available outside Canada and the Minister is not satisfied that the 
unpaid principal of the indebtedness is not a limited-recourse 
amount, the unpaid principal of the indebtedness relating to the tax- 
payer’s expenditure is deemed to be a limited-recourse amount re- 
lating to the expenditure unless 


2d Amendment — 143.2(13) opening words 


relating to indebt ‘th | , 
gift or monetary contribution is available outside Canada and the — 


Minister is not satisfied that the unpaid principal of the indebted- 


ness is not a limited-recourse amount, the unpaid principal of the 


indebtedness relating to the taxpayer’s expenditure, gift or mone- — 


tary contribution is deemed to be a limited-recourse amount relat-_ 
ing to the expenditure, gift or monetary contribution unless 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
139(3), will amend the opening words of subsec. 143.2(13), a sable in respect of 
expenditures, gifts and monetary contributions made after February | 3, 2003. 
Technical Notes: Subsection 143.2(13) applies where information related to an 
indebtedness in respect of an expenditure is located outside Canada, and the Minister 
of National Revenue is not satisfied that the indebtedness is not a limited-recourse 
amount. In such a case, the indebtedness is deemed to be a limited-recourse amount 
in respect of the expenditure. Subsection 143.2(13) is extended to also apply in re- 
spect of an indebtedness that relates to a gift or political contribution made after 
February 18, 2003. _ — 


(a) the information is provided to the Minister; or 


(b) the information is located in a country with which the Gov- 
ernment of Canada has entered into a tax convention or agree- 
ment that has the force of law in Canada and includes a provi- 
sion under which the Minister can obtain the information. 


(14) Information located outside Canada — For the purpose 
of this section, where it can reasonably be considered that informa- 
tion relating to whether a taxpayer is not dealing at arm’s length 
with another taxpayer is available outside Canada and the Minister 
is not satisfied that the taxpayer is dealing at arm’s length with the 


ed outside Canada — For the purpose _ 
asonably be considered that information — 
that relates to a taxpayer’s expenditure, © 


other taxpayer, the taxpayer and the other taxpayer are deemed not 
to be dealing with each other at arm’s length unless 


(a) the information is provided to the Minister; or 


(b) the information is located in a country with which the Gov- 
ernment of Canada has entered into a tax convention or agree- 
ment that has the force of law in Canada and includes a provi- 
sion under which the Minister can obtain the information. 


(15) Assessments — Notwithstanding subsections 152(4) to (5), 
such assessments, determinations and redeterminations may be 
made as are necessary to give effect to this section. 


Related Provisions: 237.1(6.2) — Late assessment to deny deduction when penalty 
unpaid. 

History [s. 143.2]: S. 143.2 added by 1998, c. 19, s. 168, applicable to property . 
acquired and to outlays and expenses made or incurred by a taxpayer after November 
1994, except that 


(a) it does not apply where 


(i) the property was acquired, or the outlay or expense was made or incurred, 
before 1995 pursuant to an agreement in writing made by the taxpayer before 
December 1994, or 


(ii) the property is 


(A) a film production prescribed for the purpose of subpara. 96(2.2)(d)(1i) 
where 


(I) the principal photography of the production began before 1995, or, 
in the case of a production that is a television series, one episode of 
the series began before 1995, and 


(11) the principal photography of the production was completed before 
March 2, 1995, or 


(B) an interest in a partnership (all or substantially all of the property of 
which is a film production referred to in clause (A)) acquired before 1995 
by a taxpayer that is a partnership 


and the following conditions are met: 


(iii) in the case of an interest that is a tax shelter for which s. 237.1 requires an 
identification number to be obtained, an identification number was obtained 
before December 1994, and 


(iv) there is no agreement or other arrangement under which the taxpayer’s 
obligations with respect to the interest can be changed, reduced or waived if 
there is a change to the Act or if there is an adverse assessment under the Act; 


(b) it does not apply to revenue guarantees prescribed for the purpose of subpara. 
96(2.2)(d)(ii) that were granted before 1996; 


(c) subpara. 143.2(6)(b)(ii) does not apply 
(i) to property acquired, or outlays or expenses made or incurred, by a taxpayer 
before April 27, 1995, or 
(ii) to property acquired, or outlays or expenses made or incurred, by a tax- 
payer before 1996 pursuant to a particular agreement in writing made by the 
taxpayer before April 27, 1995 where the following conditions are met: 


(A) in the case of a property that is a tax shelter for which s. 237.1 requires 
an identification number, an identification number was obtained before 
April 27, 1995, and 


(B) there is no agreement or other arrangement under which the taxpayer’s 
obligations under the particular agreement can be changed, reduced or 
waived if there is a change to the Act or if there is an adverse assessment 
under the Act; 


(d) para. 143.2(7)(a) shall be read without reference to “not exceeding 10 years” 
where 


(i) the indebtedness arises 


(A) pursuant to the terms of an agreement in writing made by the taxpayer 
before April 27, 1995, 


(B) before 1996, in respect of the acquisition of a film’ production pre- 
scribed for the purpose of subpara. 96(2.2)(d)(ii) or an interest in a part- 
nership all or substantially all of the property of which is either a film 
production prescribed for the purpose of that subparagraph or an interest 
in one or more partnerships all or substantially all of the property of each 
of which is such a film production, where 
(1) the principal photography of the production began before 1996, or, 
in the case of a production that.is a television series, the principal 
photography of one episode of the series began before 1996, and 
(II) the principal photography of the production was completed before 
March 1996, or 
(C) before July 1995 
(1) pursuant to the terms of a document that is a prospectus, prelimi- 
nary prospectus or registration statement filed before April 27, 1995 
with a public authority in Canada pursuant to and in accordance with 
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the securities legislation of Canada or of any province and, where re- 
quired by law, accepted for filing by the public authority, and. the 
funds so raised were expended before 1996 on expenditures contem- 
plated by the document, or 


(ID pursuant to the terms of an-offering memorandum distributed as 

part of an offering of securities where 
1. the memorandum contained a complete or substantially com- 
plete description of the securities contemplated in the offering as 
well as the terms and conditions of the offering, 
2. the memorandum was distributed before April 27, 1995, 
3. solicitations in respect of the sale of the securities contemplated 
by the memorandum were made before April 27, 1995, 
4. the sale of the securities was substantially in accordance with 
the memorandum, and 
5. the funds were expended before 1996 in accordance with the 
memorandum, and 

(ii) the following conditions are met: 
(A) in the case of an interest to which clause (i)(A) or (C) applies that is a 


tax shelter for which s. 237.1 requires an identification number to be ob- 
tained, an identification number was obtained before April 27, 1995, and 


(B) there is no agreement or other arrangement under which the taxpayer’s 
obligations with respect to the interest can be changed, reduced or waived 
if there is a change to the Act or if there is an adverse assessment under 
the Act; and 
(e) subsec. 143.2(8) does not apply to a taxpayer in respect of an indebtedness 
(i) where the indebtedness 
(A) arose, and 
(B) is related to property acquired, or outlays or expenses made or in- 
curred, by the taxpayer 
before April 27, 1995, nor 
(ii) where the indebtedness 
(A) arose, and 
(B) is related to property acquired, or outlays or expenses made or in- 
curred, by the taxpayer, 
before 1996 pursuant to a particular agreement in writing made by the taxpayer 
before April 27, 1995 and there is no agreement or other arrangement under 
which the taxpayer’s obligations under the particular agreement can be 
changed, reduced or waived if there is a change to the Act or if there is an 
adverse assessment under the Act. 
Definitions [s. 143.2]: “amount” — 143.2(4), (5.1), (6), 248(1); “arm’s length” — 
143.2(11), 251(1); “at-risk adjustment” — 143.2(2), (3): “benefit” — 143.2(4), (5.1); 


“business” — 248(1); “Canada” — 255; “consequence of the death’? —248(8): “ex- 
penditure” — 143.2(1), (6); “former limited-recourse indebtedness” — 143.2(9): “in- 
surance corporation” — 248(1); “limited partner” — 143.2(1); “‘limited-recourse 


amount” — 143.2(1), (7), (8); “Minister” — 248(1); “monetary contribution’ — 
127(4.1); “prescribed” — 248(1); “prescribed rate” — Reg. 4301; “principal amount”, 
“property” — 248(1); “repaid amount” — 143.2(9); “regulation” — 248(1); “secur- 
LY ae Interpretation Act 35(1); ‘series’ — 248(10): “specified cee 
(28); “tax shelter investment” — 143.2(1); “taxpayer” — 143.2(1), 248(1): “taxation 
year’ — 249, 


Expenditures 
Proposed Addition — 143.3 


143.3 [Issuing shares or options is not an expendi- 
ture] — (1) Definitions — The definitions i in ‘this subsection ap- 
ply in this section. 


“expenditure” of a taxpayer means an expense, Seale or 
outlay made or incurred by the taxpayer, or a cost or capital cost 
of property acquired by the taxpayer. 


“option” means an option, warrant or similar right, issued or 
granted by a taxpayer, giving the holder the right to acquire an 
interest in the taxpayer or in another taxpayer with whom the tax- 
payer does not, at the time the option, warrant or similar right is 
issued or granted, deal at arm’s length. 


“taxpayer” includes a partnership. — 


Technical Notes: New section 143.3 reduces, if applicable, the amount of a 
taxpayer’ s expenditure by certain amounts for the purposes of computing the tax- 
payer's income, taxable income and tax payable or an amount considered to have 
been paid on account of the taxpayer's tax payable. 
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New subsection 143.3(1) poe definitions that orp 
143.3. Those definitions Be : ue 3 
“expenditure” ofa taxpayer, a means an expense, expenditure or outlay made or 
incurred a the taxpayer, or that is a cost or ee. cost Be pore — by th 

taxpayer. : 
“option”, which means an opt n, warrant or similar right, issued or granted by the 
taxpayer, giving the holder the night t to soquire an inte: “tl in the taxpay or in an- 


similar right is aed or granted, ‘deal at arm’ s lent 


“taxpayer. oe is dete’ to include a partnership. 


ie of the taxpayer is eG not to include any portion of t e 
expenditure that would 1 

to this subsection — be included in tenn nie he expenditur 
because of the taxpayer having granted 0 or issued an ‘option on or — 
after November 17, 2005. — 


Technical Notes: New subsectio: 
payer's income, taxable income or tax payable or an amount considered to have been / 
paid on account of the taxpayer's tax payable, an expenditure of the Maco 
deemed not to include any portion of the expendi t 
read without reference to subsection 143.3(2) — be included i in determining the ex- 
penditure because of the taxpayer having granted or issued an option on or after No- _ 
vember 17, 2005 [thus overruling Alcat CC) —e 
essence, the value of an option granted by a taxpayer is not considered to | be an 
expenditure for income tax purposes. 


(3) Shares — limitation — In computing a pomporsiioa: s ine. 
come, taxable income or tax payable or an amount considered to. 
have been paid on account of the corporation’ s tax payable, an 
expenditure of the corporation that would — if this Act were read 
without reference to this subsection — include an amount because 
of the corporation, or another corporation not dealing at arm 
length with the corporation, having issued a share of its capital | 
stock at any particular time on or after November: 17, Kee is re- 
duced by ) : . yO 


(a) if the issuance of the ies is not a consequence ie the ex- 
ercise of an option, the amount, if any, by which 


(i) the fair market value of the share at the particular time 
_ exceeds 


i) that portion of the amount of the consilecation that the 
issuing corporation has received for i issuing the share that is — 
added to, and not deducted because of a provision of this 
Act from, the paidup ek of the class of shares that in- 
cludes the share; and — : 


_ (b) if the issuance of the hoe isa consequence of the exercise , 
of an option, the amount, if any, by which 


i) the fair market value of the share at the Particular time 
exceeds L 


(ii) that portion of the amount paid, pursuant to 0 the te erms of 
the option, by the holder to the issuing corporation for issu- 
ing the share, that is added to, and not deducted because of - 
a provision of this Act from, the paid-up oe of the clas 
of shares that includes the share. 
Technical Notes: New subsection 143.3(3) provides a two reductions ‘that ie 
to an expenditure that would — if the ct were read without reference to subsection 
143.3(3) — include an amount because of a corporation (or another corporation not 
dealing at arm’s length with the corporation) having issued a share of its capital stock 
at any particular time on or after November 17, 2005. The reductions apply to the 
corporation in computing its income, taxable income or tax payable or an amount | 
considered to have been paid on account of the corporation’s tax payable. — 
New paragraph 143. 3(3)(a) applies on the issuance of the share (other than on the 
exercise of an option). Generally, the corporation is to reduce the related expenditure 
by the amount, if any, by which 
(i) the fair market value of the share 
exceeds 


(ii) that portion of the amount of the consideration that the i issuing corporation 
has received for issuing the share that is added to, and not deducted: because of a 


- provision of the Act from, the ile _ of the class of shares that includes 
the share. ; : 
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In addition, under new paragraph 143.3(3)(b), if the issuance of the share is a conse- 
quence of the exercise of an option, generally the corporation is to reduce the related 
expenditure by the amount. if any, by which 

(i) the fair market value of the share 
exceeds 


(ii) that portion of the amount paid, pursuant to the terms of the option, by the 
holder to the issuing corporation for issuing the share, that is added to, and not 
deducted because of a provision of the Act from, the paid-up capital of the class 
of shares that includes the share. CSC 


EXAMPLE 

Facts . 

In fiscal 2006, Corporation X grants an option to Y in return for $1,000 worth of 
paintings by a little-known Canadian artist. Corporation X does not give cash or any 
other consideration for the paintings. The option gives Y the right to acquire one 
share of Corporation X for $10,000 in 2007. (At the time the option is granted one 
share of Corporation X has a fair market value of $10,000.) 


In 2007, Y exercises the option and pays Corporation X $10,000 cash for the share. 


The share has a fair market value of $15,000 at the time of issue. _ 


Corporation X files its 2007 income tax return on the basis that the cost of the paint- 
ings is $5,000, representing the difference between the fair market value of the share _ 


when it was issued and the cash paid by Y for the share. 
Application of section 143.3 _ 
J. On granting the option: 


+ New subsection 143.3(2) applies to clarify that there is no expenditure by Corpo- 


ration X resulting from it issuing the option. 
2. On the exercise of the option: 


* When issuing the share on the exercise of the option, new paragraph 143.3(3)(b) 


ensures that an expenditure, if any, of Corporation X is reduced by $5,000 — 


being the amount by which 


¢ $15,000 (the fair market value of the share — see sub aragraph (b)G)) 
exceeds _ — 
ah (dG). 
However, and as noted in the explanatory note accomp nyin 2 new subsection 
143.3(5), the reductions provided for under subsections 143.3(3) and (4) do not apply 
to reduce an expenditure if the expenditure itself does not include an amount deter- 
mined to be excesses described in those subsections. . oo 


Related Provisions: 143.3(5) — Clarification. 


« $10,000 (the amount paid for the share — see su xp 


(4) Other interests — limitation — In computing a taxpayer’s 
(other than a corporation’s) income, taxable income or tax payable 
or an amount considered to have been paid on account of the tax- 
payer’s tax payable, an expenditure of the taxpayer that would — 


if this Act were read without reference to this subsection — in- 
clude an amount because of the taxpayer, or another taxpayer not 
dealing at arm’s length with the taxpayer, having issued an inter- 
est in itself at any particular time on or after November 17, 2005 


is reduced by 
(a) if the issuance of the interest is not a consequence of the 
exercise of an option, the amount, if any, by which 
(i) the fair market value of the interest at the particular time 
exceeds a 


(ii) the amount of the consideration that the issuing tax- 
payer has received for issuing the interest; and 


(b) if the issuance of the interest is a consequence of the exer- 
cise of an option, the amount, if any, by which 


(i) the fair market value of the interest at the particular time 
exceeds 


(ii) the amount paid, pursuant to the terms of the option, by 
the holder to the issuing taxpayer for issuing the interest. 


Technical Notes: New subsection 143.3(4) provides for two reductions that apply 
to a non-corporate taxpayer’s expenditure that would — if the Act were read without 
reference to subsection 143.3(4) — include an amount because the taxpayer (or an- 
other taxpayer not dealing at arm’s length with the taxpayer) issues an interest in 
itself at any particular time on or after November 17, 2005. The reductions apply to 
the taxpayer in computing its income. taxable income or tax payable or an amount 
considered to have been paid on account of the taxpayer's tax payable. 

In general terms, under new paragraph 143.3(4)(a), if the issuance of the interest ina 
taxpayer is a consequence of the exercise of an option, the taxpayer is to reduce the 
expenditure by the amount, if any. by which 


(i) the fair market value of the interest 
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exceeds = 


Gi) the amount of the consideration that the issuing taxpayer has received for 
issuing the interest. 


In addition, under new paragraph 143.3(4)(b), if the issuance of the interest 1s a con- 
sequence of the exercise of an option, the taxpayer is to reduce the expenditure by the 
amount, if any, by which LO 


(i) the fair market value of the interest — 


exceeds 


(ii) the amount paid, pursuant to the terms of the option, by the holder to the 
issuing taxpayer for issuing the interest. 

However, and as noted in the explanatory note accompanying new subsection 

143.3(5), the reductions provided for under subsections 143.3(3) and (4) do not apply 

to reduce an expenditure if the expenditure itself does not include an amount deter- 

mined to be excesses described in those subsections. 


Related Provisions: 143.3(5) — Clarification. 


(5) Clarification — For greater certainty, subsections (3) and (4) 
do not apply to reduce an expenditure if the expenditure does not 
include an amount determined to be an excess under subsection 
(3), or under subsection (4). 
Technical Notes: New subsection 143,3(5) clarifies that the amounts of reductions 
provided for in subsections (3) and (4) do not apply to reduce an expenditure if the 
expenditure did not include such amount as are described in those subsections. 
Subsection 143.3(5) recognizes that the jurisprudence that would recognize an ex- 
penditure of the type reduced by subsections (3) and (4) currently applies only to 
scientific research and experimental development (SR&ED) tax credits, and is lim- 
ited to a single decision of the Tax Court of Canada [Alcatel v. R., 12005]: 2 GEC. 
2001 —-ed.]. It may very well transpire that future jurisprudence may constrain or 
eliminate any such expenditure that may be considered to arise in these 
circumstances. : : : 

Application: The November 17, 2005 Notice of Ways and Means Motion (income 
tax treatment of certain expenditures), s. 1, will add s. 143.3, applicable on and after 
November 17, 2005. _ ~=—sCdisiws  -. 

Dept. of Finance news release 2005-080, November 17, 2005: Minister of 
Finance Proposes Amendments Co th Income Tax Treatment of Certain 
Expenditures / 


Minister of Finance Ralph Goodale today acted to protect the income tax base by 
ensuring that tax credits and deductions claimed by corporations are appropriate. 
Specifically, he tabled a Notice of Ways and Means Motion proposing amendments 
to the Income Tax Act to clarify that the amount of an expenditure allowable to a 
taxpayer, and upon which a tax credit or deduction may be claimed, is limited to the 
amount actually disbursed by the taxpayer. 


The proposed amendments respond to a recent Tax Court of Canada decision [Alcatel 
v. R., (2005) 2 CT.C. 2001 ed] involving shares issued under an employee stock 
an. The amount paid by the employees was less than the value of the shares 
at the time they were issued, and the Court allowed the corporation to treat the differ- 
ence as a scientific research and experimental development (SR&ED) expenditure . 
qualifying for SR&ED tax credits. 


The proposed amendments are designed to ensure that, for income tax purposes, no 
expenditure will be considered to have been made by a taxpayer except to the extent 
of an actual outlay or expense incurred by the taxpayer. 


A related proposal [220(2.2) — ed.] is meant to ensure that a taxpayer cannot deduct 
SR&ED expenditures, nor be eligible for investment tax credits, if the taxpayer takes 
more than the additional 12 months allowed to make a claim under the Income Tax 
Act. 


In general, the proposal related to employee stock options applies to options granted 
and shares issued on or after today, and the proposal concerning SR&ED and invest- 
ment tax credit claims applies on and after today. 


The attached backgrounder provides additional information about these proposals. 
References to “Announcement Day” in the proposed legislation and explanatory 
notes should be read as referring to today s date. 


For further information, media may contact: Pat Breton, Press Secretary, Office of 
the Minister of Finance, (613) 996-7861; David Gamble, Public Affairs and Opera- 
tions Division, (613) 996-8080. 


Backgrounder 


Canada’s income tax system in general provides tax recognition to expenditures in- 
curred to earn income to the extent that a taxpayer disburses, or is obligated to dis- 
burse, money or money's worth. However, a recent court decision has brought into 
question whether there is an expenditure in certain circumstances for which, tradi- 
tionally, no expenditure had been recognized for income tax purposes. The back- 
ground to this issue and the Government’s proposed response is discussed below. 


The Amount of an Expenditure — Disbursement of Money or Money's Worth 


The income tax system generally recognizes an expenditure to the extent that a tax- 
payer has provided consideration in the form of money or money’s worth. Examples 
of non-monetary consideration include the provision of services. the provision of 
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movable or immovable property and the assumption of a liability. The issuance of — 
shares by a corporation, in exchange for the provision of goods or services to it, may 
also be treated as an expenditure for income tax purposes, but the amount of the 
expenditure made by the corporation has recently come into question, 


The case law has traditionally allowed a corporation in such cases to consolidate 
transactions into one: (1) the corporation provides consideration on the acquisition 
an asset or service from the other person, and (2) the 
consideration in the corporation on the issuance of capit: 


curred an expenditure in respect of the asset « Ss requ 
invested by the other person in the corporation, as reflected in the co 
capital. — — -— 


an interest in itself. 
Late Claims for Tax Incentives 
{Reproduced under 220(2.2) — ed.] 


; property’, “share”, “taxa- 


DIVISION G — DEFERRED AND OTHER SPECIAL 
INCOME ARRANGEMENTS 


Employees Profit Sharing Plans 


144. (1) Definitions — The definitions in this subsection apply in 
this section. 


“employees profit sharing plan” at a particular time means an 
arrangement 


(a) under which payments computed by reference to 
(1) an employer’s profits from the employer’s business, 


(11) the profits from the business of a corporation with which 
the employer does not deal at arm’s length, or 


(ili) any combination of the amounts described in subpara- 
graphs (i) and (ii) 
are required to be made by the employer to a trustee under the 
arrangement for the benefit of employees of the employer or of a 


corporation with which the employer does not deal at arm’s 
length; and 


(b) in respect of which the trustee has, since the later of the be- 
ginning of the arrangement and the end of 1949, allocated, either 
contingently or absolutely, to those employees 


(1) in each year that ended at or before the particular time, alll 
amounts received in the year by the trustee from the em- 
ployer or from a corporation with which the employer does 
not deal at arm’s length, 


(1i) in each year that ended at or before the particular time, all 
profits for the year from the property of the trust (determined 
without regard to any capital gain made by the trust or capital 


loss sustained by it at any time after 1955), 


Income Tax Act, Part I 


(111) in each year that ended after 1971 and at or before the 
particular time, all capital gains and capital losses of the trust 
for the year, 


(iv) in each year that ended after 1971, before 1993 and at or 
before the particular time, 100/15 of the total of all amounts 
each of which is deemed by subsection (9) to be paid on ac- 
count of tax under this Part in respect of an employee be- 
cause the employee ceased to be a beneficiary under the plan 
in the year, and 


(v) in each year that ended after 1991 and at or before the 
particular time, the total of all amounts each of which is an 
amount that may be deducted under subsection (9) in com- 
puting the employee’s income because the employee ceased 
to be a beneficiary under the plan in the year. 
Related Provisions: 94(1)“exempt foreign trust’(e) — Non-resident EPSP excluded 
from non-resident trust rules; 128.1(10)‘excluded right or interest”(a)(v) — No deemed 
disposition on emigration; 144(9) — Refunds; 144(10)— Payments out of profits; 
144(11) — Year-end on becoming DPSP; 147(6) — DPSP deemed not to be EPSP; 
233.2(1)“exempt trust’"(b)(iv)(B) — foreign EPSP exempt from foreign trust reporting 
rules; 248(1)“disposition”(f)(vi) — Rollover from one trust to another; 248(1)“employ- 
ees profit sharing plan” — Definition applies to entire Act; 251(1) — Arm’s length. 
Regulations: 204(3)(b) (no requirement to file regular trust return); 212 (information 
return). 
Interpretation Bulletins: IT-280R: Employees profit sharing plans — payments 
computed by reference to profits; IT-379R: Employees profit sharing plans — alloca- 
tions to beneficiaries. 


“unused portion of a beneficiary’s exempt capital gains bal- 
ance” in respect of a trust governed by an employees profit sharing 
plan, at any particular time in a taxation year of the beneficiary, 
means 


(a) where the year ends before 2005, the amount, if any, by 
which the beneficiary’s exempt capital gains balance (in this 
paragraph having the same meaning as in subsection 39.1(1)) in 
respect of the trust for the year exceeds the total of all amounts 
each of which is an amount by which a capital gain is reduced 
under section 39.1 in the year because of the beneficiary’s ex- 
empt capital gains balance in respect of the trust; or 


(b) where the year ends after 2004, the amount, if any, by which 


(i) the amount, if any, that would, if the definition “exempt 
capital gains balance” in subsection 39.1(1) were read with- 
out reference to “that ends before 2005”, be the beneficiary’s 
exempt capital gains balance in respect of the trust for the 
year 


exceeds 


(i) where there has been a disposition of an interest or a part 
of an interest of the beneficiary in the trust after the benefici- 
ary’s 2004 taxation year (other than a disposition that is a 
part of a transaction described in paragraph (7.1)(c) in which 
property is received in satisfaction of all or a portion of the 
beneficiary’s interests in the trust), the total of all amounts 
each of which is an amount by which the adjusted cost base 
of an interest or a part of an interest disposed of by the bene- 
ficiary (other than an interest or a part of an interest that is all 
or a portion of the beneficiary’s interests referred to in para- 
graph (7.1)(c)) was increased because of paragraph 53(1)(p), 
and 


(iii) in any other case, nil. 


History: Subsec. 144(1) amended by 1998, c. 19, subsecs. 169(1) and (2), applicable 
to 1994 er seq., except that subpara. (a)(iii) is applicable to 1992 et seq. Subsec. 144(1) 
formerly read: 


(1) In this section, an “employees profit sharing plan” at a particular time means 
an arrangement 


(a) under which payments computed by reference to 
(i) an employer’s profits from the employer’s business, 


(i) the profits from the business of a corporation with which the em- 
ployer does not deal at arm’s length, or 


(iii) any combination of the amounts described in paragraphs (a) and (b) 
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are required to be made by the employer to a trustee under the arrangement 
for the benefit of employees of the employer or of a corporation with which 
the employer does not deal at arm’s length, and 


(b) in respect of which the trustee has, since the later of the beginning of the 
arrangement and the end of 1949, allocated, either- contingently or abso- 
lutely, to those employees 


(i) in each year that ended at or before the particular time, all amounts 
received in the year by the trustee from the employer or from a corpora- 
tion with which the employer does not deal at arm’s length, 


(ii) in each year that ended at or before the particular time, all profits for 
the year from the property of the trust (determined without regard to any 
capital gain made by the trust or capital loss sustained by it at any time 
after 1955), ws 


(iii) in each year that ended after 1971 and at or before the particular 
time, alf’capital gains and capital losses of the trust for the year, 


(iv) in each year that ended after 1971, before 1993 and at or before the 
particular time, 100/15 of the ‘total of all amounts each of which is 
deemed by subsection (9) to be paid on account of tax under this Part in 
respect of an employee because the employee ceased to be a beneficiary « 
under the plan in the year, and - ; 


(v) in each year that ended after 1991 and at or before the particular 
time, the total of all amounts each of which is an amount that an em- 
ployee. is entitled to deduct under subsection (9) in computing income 
because the employee ceased to be a beneficiary under the plan in the 
year. pet 
Subsec. 144(1) substituted by 1994, c. 21, subsec. 68(1), applicable to 1992 et seq. and, 
where an amount was paid to a person before 1993 without first having been allocated 


to that person, it shall be deemed for the purposes of the subsec. to have been allocated 
to that person. Subsec. 144(1) formerly read: 


(1) Definition of “employees profit sharing plan” — In this. section, an “em- 
ployees profit sharing plan” means an arrangement under which payments com- 
puted by reference to an employer's profits from the employer’s business or by 
reference to an employer’s profits from the employer's business and the profits, 
if any, from the business of a corporation with whom an employer does not deal 
at arm’s length are made by the employer to a trustee in trust for the benefit of 
officers or employees of the employer or of a corporation with whom the em- 
ployer does not deal at arm’s length (whether or not payments are also made to 
the trustee by the officers or employees), and under which the trustee has, since 
the commencement of the plan or the end of 1949, whichever is the later, each 
year allocated either contingently or absolutely to individual officers or 
employees, ‘ 


(a) all amounts received by the trustee from the employer-or from:a corpora- 
tion with whom the employer does not deal at arm’s length, 


(b) all profits from the trust property (computed without regard to any capi- 
tal gain made by the trust or capital loss sustained by it at any time since the 
end of 1955), 


(c) all capital gains and capital losses of the trust for taxation years ending 
after 1971, and ; 


(d) all amounts in respect of which employees who have, after 1971, ceased 
to be beneficiaries under the arrangement are deemed by subsection (9) to 
have made a payment on account of tax under this Part, 


in such a manner that the total of all those amounts, profits, gains and losses, 
minus such portion thereof as has been paid to beneficiaries undér the trust, is 
allocated either contingently or absolutely to officers or employees who are ben- 
eficiaries thereunder. 


(2) No tax while trust governed by a plan — No tax is paya- 
ble under this Part by a trust on the taxable income of the trust for a 
taxation year throughout which the trust is governed by an employ- 
ees profit sharing plan. 


Related Provisions: 149(1)(p) — Exemption from tax. 


History: Subsec. 144(2) substituted by 1994. c. 21, subsec. 68(1), applicable to 1993 
et seq. That subsec. formerly read: 


(2) No tax is payable under this Part by a trust on the taxable income of the trust 
for a period during which the trust was governed by an employees profit sharing 
plan. 


(3) Allocation contingent or absolute taxable — There shall 
be included in computing the income for a taxation year of an em- 
ployee who is a beneficiary under an employees profit sharing plan 
each amount that is allocated to the employee contingently or abso- 
lutely by the trustee under the plan at any time in the year otherwise 
than in respect of 


(a) a payment made by the employee to the trustee, 
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(b) a capital gain made by the trust before 1972; 


(c) a capital gain of the trust for a taxation year ending after 
1971; 


(d) a gain made by the trust after 1971 from the. disposition of a 
capital property except to the extent that the gain is a capital 
gain described in paragraph (c); or 


(e) a dividend received by the trust from a, taxable Canadian 
corporation. 


(f) [Repealed] 


Related Provisions: 6(1)(d) — Inclusion in income from employment; 144(8) — 
Allocation of credit for dividends; 147(11)— Portion of receipts deductible where 
EPSP later becomes, a DPSP. 


History:/ Para. 144(3)(f) repealed by 1994, .c. 21, subsec. 68(2), applicable to 1992 et 
seq., except that a taxpayer may elect that the repeal not apply to the taxpayer’s 1992 
taxation year by so notifying Revenue Canada in writing before the end of December 
1994. That para.-formerly read: 


(6) interest received by the trust. 
Regulations: 212 (information return). 


Interpretation Bulletins: IT-379R: Employees’ profit sharing plans — allocations to 
beneficiaries. 


Forms: T4PS: Statement of employee profit sharing plan allocations and .payments; 
T4PS Summary: Employee profit-sharing plan payments and allocations; T4PS 
Segment. 


(4) Allocated capital gains and losses — Each capital gain 
and capital loss of a trust governed by an employees profit sharing 
plan from the disposition of any property shall, to the extent that it 
is allocated by the trust to an employee who is a beneficiary under 
the plan, be deemed to be a capital gain or capital loss, as the case 
may be, of the employee from the disposition of that property for 
the taxation year of the employee in which the allocation, was made 
and, for the purposes of section 110.6, the property shall be deemed 
to have been disposed of by the employee on the day on which it 
was disposed of by the trust. 
Related Provisions: 6(1)(d)— Allocations etc. under profit sharing plan; 
39.1(1)“exempt capital gains balance”C(c), 39.1(6) — Reduction in gain to reflect cap- 
ital gains exemption election. . 
History: Subsec. 144(4) amended by 1995, c. 3, s. 42, applicable to 1994 et seg. Sub- 
sec. (4) formerly read: 
(4) Any capital gain of a trust governed by an employees profit sharing plan or 
any capital loss of the trust for a taxation year ending after 1971 from the dispo- 
sition of any property shall, to the extent that it has been allocated by the trust to 
an employee who is a beneficiary under the plan, be deemed to be.a capital gain 


or capital loss, as the case may be, of the employee from the disposition of that 
property, for the taxation year of the employee in which the allocation was made. 


Interpretation Bulletins: IT-379R: Employees profit sharing plans — allocations to 
beneficiaries. 


(4.1) Idem — Notwithstanding subsection 26(6) of the Income Tax 
Application Rules, where at any time before 1976 the trustee of a 
trust governed by an employees profit sharing plan so elects in pre- 
scribed manner, the trust shall be deemed 


(a). to have, on December 31, 1971, disposed of each property 
owned by the trust on that day for proceeds of disposition equal 
to the fair market value of the property on that day, and 


(b) to have, on January 1, 1972, reacquired each property de- 
scribed in paragraph (a) for the amount referred to in that 
paragraph, 


if the trustee under the plan has, before 1976, allocated the total of 
all capital gains and capital losses resulting from the deemed dispo- 
sitions among the employees or other beneficiaries under the plan to 
the extent that the trustee under the plan has not previously so allo- 
cated them. 


Related Provisions: 54‘superficial loss”(c) — Superficial loss rule does not apply. 


Regulations: 1500(1) (prescribed manner). 


Interpretation Bulletins: IT-379R: Employees profit sharing plans — allocations to 


beneficiaries. 
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(4.2) ldem — Where a trust governed by an employees profit shar- 
ing plan 
(a) was governed by an employees profit sharing plan on De- 
cember 31, 1971, and the trustee of the trust has made an elec- 
tion under subsection (4.1), or 


(b) was not governed by an employees profit sharing plan on 
December 31, 1971, 


the trustee of the trust may, in any taxation year after 1973, elect in 
prescribed manner and prescribed form to treat any capital property 
of the trust as having been disposed of, in which event the property 
shall be deemed to have been disposed of on any day designated by 
the trustee for proceeds of disposition equal to 


(c) the fair market value of the property on that day, 


(d) the adjusted cost base to the trust of the property on that day, 
or 


(e) an amount that is neither greater than the greater of the 
amounts determined under paragraphs (c) and (d) nor less than 
the lesser of the amounts determined under those paragraphs 


whichever is designated by the trustee and to have been reacquired 
by the trust immediately thereafter at a cost equal to those proceeds. 
Related Provisions: 54*superficial loss’(c) — Superficial loss rule does not apply. 
Regulations: 1500(2) (prescribed manner). 

Interpretation Bulletins: IT-379R: Employees profit sharing plans — allocations to 
beneficiaries. 


Forms: T3009: Election for deemed disposition and reacquisition of any capital pro- 
perty of an employees profit sharing plan under subsection 144(4.2). 


(5) Employer’s contribution to trust deductible — An 
amount paid by an employer to a trustee under an employees profit 
sharing plan during a taxation year or within 120 days thereafter 
may be deducted in computing the employer’s income for the taxa- 
tion year to the extent that it was not deductible in computing in- 
come for a previous taxation year. 

Related Provisions: 12(1)(n)— Benefits from employees profit sharing plan — 
income to employer; 18(1)(k) — Limitation re employer’s contribution under profit 
sharing plan; 20(1)(w) — Employer’s contribution under profit sharing plan. 


(6) Beneficiary’s receipts deductible — An amount received 
in a taxation year by a beneficiary from a trustee under an employ- 
ees profit sharing plan shall not be included in computing the bene- 
ficiary’s income for the year. 


Related Provisions: 12(1)(n) — Benefits from employees profit sharing plan — 
income to employer; 18(1)(k)(i), 20(1)(w) — Deduction for employer’s contribution. 


(7) Beneficiary’s receipts that are not deductible — Not- 
withstanding subsection (6), such portion of an amount received in 
a taxation year by a beneficiary from the trustee under an employ- 
ees profit sharing plan as cannot be established to be attributable to 


(a) payments made by the employee to the trustee, 


(b) amounts required to be included in computing the income of 
the employee for that or a previous taxation year, 


(c) a capital gain made by the trust before 1972, 


(d) a capital gain made by the trust for a taxation year ending 
after 1971, to the extent allocated by the trust to the beneficiary, 


(e) a gain made by: the trust after 1971 from the disposition of a 
capital property, except to the extent that the gain is a capital 
gain made by the trust for a taxation year ending after 1971, 


(f) the portion, if any, of the increase in the value of property 
transferred to the beneficiary by the trustee that would have been 
considered to be a capital gain made by the trust in 1971 if the 
trustee had sold the property on December 31, 1971 for its fair 
market value at that time, or 


(g) a dividend received by the trust from a taxable Canadian cor- 
poration other than a dividend described in subsection 83(1), to 
the extent allocated by the trust to the beneficiary, 


shall be included in computing the beneficiary’s income for the year 
in which the amount was received, except that in determining the 
amount of any payments or other things described in any paragraph 
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of this subsection, the amount thereof otherwise determined shall be 
reduced by such portion of the total of all capital losses of the trust 
for taxation years ending after 1971 as has been allocated by the 
trust to the beneficiary and has not been applied to reduce the 
amount of any payments or other things described in any other par- 
agraph of this subsection. 

Related Provisions: 6(1)(d) — Allocations etc. under profit sharing plan; 212 — 
Tax on Canadian income of non-resident persons. 

Interpretation Bulletins: IT-379R: Employees profit sharing plan — allocations to 
beneficiaries. 

Forms: T4PS: Statement of employee profit sharing plan allocations and payments; 
T4PS Summary: Employee profit-sharing plan payments and allocations; T4PS 
Segment. 


(7.1) Where property other than money received by bene- 
ficiary — Where, at any particular time in a taxation year of a trust 
governed by an employees profit sharing plan, an amount was re- 
ceived by a beneficiary from the trustee under the plan and the 
amount so received was property other than money, the following 
tules apply in respect of each such property so received by the ben- 
eficiary at the particular time: 


(a) the amount that was the cost amount to the trust of the pro- 
perty immediately before the particular time shall be deemed to 
be the trust’s proceeds of disposition of the property; and 


(b) that proportion of 


(i) such portion of the amount received by the beneficiary as 
can be established to be attributable to the payments or other 
things described in paragraphs (7)(a) to (g) (on the assump- 
tion that the amount of any payments or other things de- 
scribed in any such paragraph is the amount thereof deter- 
mined as provided in subsection (7)) 


that 


(1i) the cost amount to the trust of the property immediately 
before the particular time 


is of 
(ili) the cost amounts to the trust of all properties, other than 
money, so received by the beneficiary at the particular time, 


is, subject to paragraph (c), deemed to be 
(iv) the cost to the beneficiary of the property, and 


(v) for the purposes of subsection (7) but not for the purposes 
of this subsection, the amount so received by the beneficiary 
by virtue of the receipt by the beneficiary of the property. 


(c) where a particular property received is all or a portion of pro- 
perty received in satisfaction of all or a portion of the benefici- 
ary’s interests in the trust and the beneficiary files with the Min- 
ister on or before the beneficiary’s filing-due date for the 
taxation year that includes the particular time an election in re- 
spect of the particular property in prescribed form, there shall be 
included in the cost to the beneficiary of the particular property 
determined under paragraph (b) the least of 


(i) the amount, if any, by which the unused portion of the 
beneficiary’s exempt capital gains balance in respect of the 
trust at the particular time exceeds the total of all amounts 
each of which is an amount included because of this para- 
graph in the cost to the beneficiary of another property re- 
ceived by the beneficiary at or before the particular time in 
the year, 


(11) the amount, if any, by which the fair market value of the 
particular property at the particular time exceeds the amount 
deemed by subparagraph (b)(iv) to be the cost to the benefi- 
ciary of the particular property, and 


(iii) the amount designated in the election in respect of the 
particular property. 


Related Provisions: 39.1(1)“exempt capital gains balance” F(a) — Exempt capital 
gains balance of flow-through entity. 
History: The portion of para. 144(7.1)(b) between subparas. (iii) and (iv) amended, 


para. 144(7.1)(c) added, by 1998, c. 19, subsec. 169(3), (4); the portion applicable to 
1994 et seq., para. (c) applicable to 1994 et seg., and a prescribed form filed under 
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para. 144(7.1)(c) before January 1999 is deemed to be filed on time. The portion of 
para. 144(7.1)(b) between subparas. (iii) and (iv) formerly read: 

shall be deemed,to be » 
Interpretation Bulletins: IT-379R: Employees profit sharing plan — allocations to 
beneficiaries. 
Forms: T4PS: Statement of employee profit sharing plan allocations and payments; 


T4PS Summary: Employee profit-sharing plan payments and allocations; T4PS 
Segment. 


(8) Allocation of credit for dividends — Where there has been 
included in computing the income of a trust for a taxation year dur- 
ing which the trust was governed by an employees profit sharing 
plan taxable dividends from taxable Canadian corporations and 
there has been allocated by the trustee under the plan for the pur- 
poses of this subsection an amount for the year to one or more of 
the employees who are beneficiaries under the plan, which amount 
or the total of which amounts does not exceed the amount of the 
taxable dividends so included, each of the employees who are bene- 
ficiaries under the plan shall be deemed to have received a taxable 
dividend from a taxable Canadian corporation equal to the lesser of 


(a) the amount, if any, that would be included in computing the 
employee’s income for the year by virtue of this section, if this 
section were read without reference to paragraph (3)(e), and 


(b) the amount, if any, so allocated for the purposes of this sub- 
section to the employee. 
Interpretation Bulletins: IT-379R: Employees profit sharing plans — allocations to 
beneficiaries. 
(8.1) Foreign tax deduction [foreign tax credit] — For the 
purpose of subsection 126(1), the following rules apply: 


(a) such portion of the income for a taxation year of a trust gov- 
erned by an employees profit sharing plan from sources (other 
than businesses carried on by it) in a foreign country as 


(i) may reasonably be considered (having regard to all the 
circumstances including the terms and conditions of the plan) 
to be part of 


(A) the income that, by virtue of subsection (3), was in- 
cluded in computing the income for a taxation year of a 
particular employee who was a beneficiary under the 
plan, or 
(B) the amount, if any, by which 
(I) the total of amounts each of which is a capital gain 
of the trust that, by virtue of subsection (4), was 
deemed to be a capital gain of the particular employee 
for a taxation year 


exceeds 


(II) the total of amounts each of which is a capital loss 
of the trust that, by virtue of subsection (4), was 
deemed to be a capital loss of the particular employee 
for the taxation year, and 


(ii) was not designated by the trust in respect of any other 
employee who was a beneficiary under the plan, 


shall, if so designated by the trust in respect of the particular 
employee in its return of income for the year under this Part, be 
deemed to be income of the particular employee for the taxation 
year from sources in that country; and 


(b) an employee who is a beneficiary under an employees profit 
sharing plan shall be deemed to have paid as non-business-in- 
come tax for a taxation year, on the income that the employee is 
deemed by paragraph (a) to have for the year from sources in a 
foreign country, to the government of that country an amount 
equal to that proportion of the non-business-income tax paid by 
the trust governed by the plan for the year to the government of 
that country, or to the government of a state, province or other 
political subdivision of that country (except such portion of that 
tax as was deductible under subsection 20(1 1) in computing its 
income for the year) that 


(i) the income that the employee 1S deemed by paragraph (a) 
to have for the year from sources In that country 


S. 144(10) 


is of 
(ii) the income of the trust for the year from sources (other 
than businesses carried on by it) in that country. 


(8.2) [Repealed] 


History: Subsec. 144(8.2) repealed by 1994, c. 21, subsec. 68(3), applicable to 1992 er 
seq., except that a taxpayer may elect that the repeal not apply to the taxpayer’s 1992 
taxation year by so notifying Revenue Canada in writing before the end of December 
1994. That subsec. formerly read: 
(8.2) Where interest has been included in computing the income of a trust fora 
taxation year during which the trust was governed by an employees profit shar- 
ing plan, and there has been allocated by the trustee under the plan for the pur- 
poses of this subsection an amount for the year to one or more of the employees 
who are beneficiaries under the plan, which amount or the total of which 
amounts does not exceed the amount of the interest so included, each of the em- 
ployees who are beneficiaries under the plan shall be deemed to have received . 
interest equal to the lesser of 


(a) the amount, if any, that would be included in computing the employee's 
income for the year by virtue of this section, if this section were read without 
reference to paragraph (3)(f), and 

(b) the amount, if any, so allocated for the purposes of this subsection to the 
employee. 


(9) Deduction for forfeited amounts — Where a person ceases 
at any time in a taxation year to be a beneficiary under an employ- 
ees profit sharing plan and does not become a beneficiary under the 
plan after that time and in the year, there may be deducted in com- 
puting the person’s income for the year the amount determined by 
the formula 


AgaBr- 42D 
4 


where 


A is the total of all amounts each of which is an amount included 
in computing the person’s income for the year or a preceding 
taxation year (other than an amount received before that time 
under the plan or an amount under the plan that the person is 
entitled at that time to receive) because of an allocation (other 
than an allocation to which subsection (4) applies) to the person 
made contingently under the plan before that time; 


Bis the portion, if any, of the value of A that is included in the 
value of A because of paragraph 82(1)(b); 


C. is the total of all taxable dividends deemed to be received by the 
person because of allocations under subsection (8) in respect of 
the plan; and 


D is the total of all amounts deductible under this subsection in 
computing the person’s income for a preceding taxation year be- 
cause the person ceased to be a beneficiary under the plan in a 
preceding taxation year. 

Related Provisions: 8(1)(0.1) — Deduction from employment income; 144(3) — 

Allocation contingent or absolute taxable; 144(10) — Payments out of profits; 

152(1) — Assessment; 160.1 — Where excess refunded; 257 — Formula cannot calcu- 

late to less than zero. 

History: Subsec. 144(9) substituted by 1994, c. 21, subsec. 68(4), applicable to 1992 

et seg., except that a taxpayer may elect that the subsec. not apply to the taxpayer’s 

1992 taxation year by notifying Revenue Canada in writing before the end of Decem- 

ber 1994. That subsec. formerly read: 

(9) Refunds — For the purposes of section 164, where an employee who is a 
beneficiary under an employees profit sharing plan ceases, at any time in a taxa- 
tion year, to be a beneficiary thereunder, and it is established that 
(a) there has been included in computing the income of the employee for that 
or a previous taxation year an amount by virtue of any allocation made to the 
employee contingently by the trustee under the plan prior to the time the 
employee ceased to be a beneficiary thereunder, and 


(b) the employee has not at any time received that amount from the trustee 
under the plan and is not, under the plan, entitled to receive that amount, 


the employee shall be deemed to have made, at the time the employee ceased to 
be a beneficiary under the plan, a payment equal to 15% of that amount on ac- 
count of tax under this Part for the taxation year in which the employee ceased to 
be a beneficiary under the plan. 


(10) Payments out of profits — Where the terms of an arrange- 
ment under which an employer makes payments to a trustee specifi- 
cally provide that the payments shall be made “out of profits”, the 
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arrangement shall, if the employer so elects in prescribed manner, 
be deemed, for the purpose of subsection (1), to be an arrangement 
. ) 

under which payments computed by reference to the employer’s 

profits are required. 

Related Provisions: 87(2)(r) — Amalgamation — election by predecessor deemed 

made by new corporation. 

History: Subsec. 144(10) substituted by 1994, c. 21, subsec. 68(4), applicable to 1992 

et seq. That subsec. formerly read: 
(10) Where the terms of an arrangement under which an employer makes pay- 
ments to a trustee specifically provide that the payments shall be made “out of 
profits”, the arrangement shall, if the employer has so elected in prescribed man- 
ner, be deemed, for the purpose of subsection (1), to be an arrangement for pay- 
ments “computed by reference to an employer’s profits from the employer’s 
business”. 


Regulations: 1500(3) (prescribed manner). 


Interpretation Bulletins: IT-280R: Employees’ profit sharing plans — payments 
computed by reference to profits. 


(11) Taxation year of trust — Where an employees profit shar- 
ing plan is accepted for registration by the Minister as a deferred 
profit sharing plan, the taxation year of the trust governed by the 
employees profit sharing plan shall be deemed to have ended imme- 
diately before the plan is deemed to have become registered as a 
deferred profit sharing plan pursuant to subsection 147(5). 

Definitions [s. 144]: “adjusted cost base’ —54, 248(1); “amount”, “business” — 
248(1); “Canadian. corporation” — 89(1), 248(1); ‘capital gain’, “capital loss” — 
39(1), 248(1); “capital property” — 54, 248(1); “corporation” — 248(1), Interpretation 


Act 35(1); “dividend”, “employee” — 248(1); “employees profit sharing plan” — 
144(1), 248(1); “employer”, “Minister”, “officer”, “prescribed”, “property” — 248(1): 
“province” — Interpretation Act 35(1); “taxable Canadian corporation” — 89(1), 
248(1); “taxable capital gain’ — 38(a), 248(1); “taxable dividend” — 89(1), 248(1); 
“taxable income” — 2(2), 248(1); “taxation year’ — 144(11), 249: “trust” — 104(1), 
248(1); “unused portion of a beneficiary’s exempt capital gains balance” — 144(1). 


Information Circulars [s. 144]: 77-1R4: Deferred profit sharing plans. 


Registered Supplementary Unemployment 
Benefit Plans 


145. (1) Definitions — In this section, 


“registered supplementary unemployment benefit plan” means 
a supplementary unemployment benefit plan accepted by the Min- 
ister for registration for the purposes of this Act in respect of its 


constitution and operations for the taxation year under 
consideration; 

Related Provisions: 128.1(10)“excluded right or interest’’(a)(xi) — No deemed dis- 
position on emigration; 248(1)“disposition”(f)(vi) — Rollover from one trust to an- 
other; 248(1)“registered supplementary unemployment benefit plan” — Definition ap- 


plies to entire Act. 
Information Circulars: 72-5R2: Registered supplementary unemployment benefit 
plans. 


Forms: T3S: Supplementary unemployment benefit plan — income tax return. 


“supplementary unemployment benefit plan” means an arrange- 
ment, other than an arrangement in the nature of a superannuation 
or pension fund or plan or an employees profit sharing plan, under 
which payments are made by an employer to a trustee in trust exclu- 
sively for the payment of periodic amounts to employees or former 
employees of the employer who are or may be laid off for any tem- 
porary or indefinite period. 

Information Circulars: 72-5R2: Registered supplementary unemployment benefit 


plans; 78-14R3: Guidelines for trust companies and other persons responsible for filing 
T3-IND, T3G, T3D, T3P, T3S, T3RI and T3F returns. 


(2) No tax while trust governed by plan — No tax is payable 
under this Part by a trust on the taxable income of the trust for a 
period during which the trust was governed by a registered supple- 
mentary unemployment benefit plan. 

Related Provisions: 149(1)(q) — Trust exempt from tax. 


Information Circulars: 72-5R2: Registered supplementary unemployment benefit 
plans. 


Forms: T3S: Supplementary unemployment benefit plan — income tax return. 


Income Tax Act, Part I 


(3) Amounts received taxable — There shall be included in 
computing the income of a taxpayer for a taxation year each amount 
received by the taxpayer under a supplementary unemployment 
benefit plan from the trustee under the plan at any time in the year. 


Related Provisions: 56(1)(g)— Income inclusion; 153(1)(e) — Withholding; 
212(1)(k) — Withholding tax on payment to non-resident. 


(4) Amounts received on amendment or winding-up of 
plan — There shall be included in computing the income for a tax- 
ation year of a taxpayer who, as an employer, has made any pay- 
ment to a trustee under a supplementary unemployment benefit 
plan, any amount received by the taxpayer in the year as a result of 
an amendment to or modification of the plan or as a result of the 
termination or winding-up of the plan. 


Related Provisions: 56(1)(g)—Income _ inclusion; 
212(1)(k) — Withholding tax on payment to non-resident. 


153(1)(e) — Withholding; 


(5) Payments by employer deductible — An amount paid by 
an employer to a trustee under a registered supplementary unem- 
ployment benefit plan during a taxation year or within 30 days 
thereafter may be deducted in computing the employer’s income for 
the taxation year to the extent that it was not deductible in comput- 
ing income for a previous taxation year. 

Related Provisions: 6(1)(a)(i) — Employer’s contribution is not a taxable benefit: 
18(1)G) — Limitation re employer’s contribution under supplementary unemployment 
benefit plan; 20(1)(x) — Deduction for employer’s contribution. 

Definitions [s. 145]: “amount”, “employee” — 248(1); “employees profit sharing 
plan” — 144(1), 248(1); “employer”, “Minister” — 248(1); “taxable income” — 2(2), 
248(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(4). 
Registered Plans Compliance Bulletins [s. 145]: 1, 2, 3 (how to contact us). 
Forms [s, 145]: T2 SCH 15: Deferred income plans. 


Registered Retirement Savings Plans 


146. (1) Definitions — In this section, 


“annuitant”? means 


(a) until such time after maturity of the plan as an individual’s 
spouse or common-law partner becomes entitled, as a conse- 
quence of the individual’s death, to receive benefits to be paid 
out of or under the plan, the individual referred to in paragraph 
(a) or (b) of the definition “retirement savings plan” in this sub- 
section for whom, under a retirement savings plan, a retirement 
income is to be provided, and 


(b) thereafter, the spouse or common-law partner referred to in 
paragraph (a); 
Related Provisions: 60(1) — Transfer of RRSP premium refunds; 128.1(10)‘ex- 
cluded right or interest’’(a)(i), (a)(ii) — No deemed disposition on emigration of annui- 
tant, 146(16) — RRSP — deduction on transfer of funds; 160.2(1) — Joint and several 
liability in respect of amounts received out of or under RRSP: 248(8) — Occurrences 
as a consequence of death. 
History: The definition “annuitant” in subsec. 146(1) amended by 2000, c. 12, Sch. 2, 
Ss. I, to replace “spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 
Para. (a) of the definition “annuitant” in subsec. 146(1) amended by 1998, c. 19, sub- 
sec. 170(1), applicable to taxation years that end after November 1991. Para. (a) for- 
merly read: 
(a) until such time after maturity of the plan as his or her spouse becomes enti- 
tled, as a consequence of the spouse’s death, to receive benefits to be paid out of 
or under the plan, the individual referred to in paragraph (a) or (b) of the defini- 
tion “retirement savings plan” in this subsection for whom, under a retirement 
savings plan, a retirement income is to be provided, and 
Information Circulars: 72-22R9: Registered retirement savings plans. 


Forms: RC4177: Death of an RRSP annuitant [guide]. 


“benefit” includes any amount received out of or under a retire- 
ment savings plan other than 


(a) the portion thereof received by a person other than the annui- 
tant that can reasonably be regarded as part of the amount in- 
cluded in computing the income of an annuitant by virtue of 
subsections (8.8) and (8.9), 
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(b) an amount received by the person with whom the annuitant 
has the contract or arrangement described in the definition “re- 
tirement savings plan” in this subsection as a premium under the 
plan, 

(c) an amount, or part thereof, received in respect of the income 


of the trust under the plan for a taxation year for which the trust 
was not exempt from tax by virtue of paragraph (4)(c), and 

(c.1) a tax-paid amount described in paragraph (b) of the defini- 
tion “tax-paid amount” in this subsection that relates to interest 


or another amount included in computing income otherwise than 
because of this section 


and without restricting the generality of the foregoing includes any 
amount paid to an annuitant under the plan 


(d) in accordance with the terms of the plan, 


(e) resulting from an amendment to or modification of the plan, 
or 
(f) resulting from the termination of the plan; 


Related Provisions: 160.2(1) — Joint and several liability in respect of amounts 
received out of or under RRSP. 


History: Para. (c.1) added to the definition “benefit” in subsec. 146(1) by 1998, c. 19, 
subsec. 170(2), applicable to deaths occurring after spe 


Advance Tax Rulings: ATR-37: Refund of premiums transferred to spouse. 


“earned income” of a taxpayer for a taxation year means the 
amount, if any, by which the total of all amounts each of which is 


(a) the taxpayer’s income for a period in the year throughout 
which the taxpayer was resident in Canada from 
(i) an office or employment, determined without reference to 
paragraphs 8(1)(c), (m) and (m.2), 
(ii) a business carried on by the taxpayer either alone or as a 
partner actively engaged in the business, or 
(iii) property, where the income is derived from the rental of 
real property or from royalties in respect of a work or inven- 
tion of which the taxpayer was the author or inventor, 
Proposed Amendment — 146(1)“earned oe 
+ + income”(a)(iii) ee 
18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
ara, (a)(iti) of the definition “earned income” in subsec. 146(1) 


Application: The 
247(1), will amenc 
by substituting “real 
Royal Assent. 


Technical Notes: See under 124). 


(b) an amount included under paragraph 56(1)(b), (GS); (all: 
(c.2), (g) or (0) in computing the taxpayer’s income for a period 
in the year throughout which the taxpayer was resident in 
Canada, 


Proposed Amendment — 146(1)“earned income” (b) 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 140(1), 
will amend para. (b) of the definition “earned income” in subsec. 146(1) to delete the 
reference to para. 56(1)(c), applicable to 1997 et seq. 2=—esS 
Technical Notes: Subsection 146(1) defines “earned income’, which is relevant in 
determining the maximum tax-deductible contributions that a taxpayer may make to 
RRSPs. The definition includes references to a number of provisions that have previ- 
ously been repealed or re-numbered. The definition is amended to remove these refer- 
ences and update the numbering, with application from the time the provisions were 
repealed or renumbered. ak 


(b.1) an amount received by the taxpayer in the year and at a 
time when the taxpayer is resident in Canada as, on account of, 
in lieu of payment of or in satisfaction of, a disability pension 
under the Canada Pension Plan or a provincial pension plan as 
defined in section 3 of that Act, 


(c) the taxpayer’s income for a period in the year throughout 
which the taxpayer was not resident in Canada from 
(i) the duties of an office or employment performed by the 
taxpayer in Canada, determined without reference to 
paragraphs 8(1)(c), (m) and (m.2), or 


movable property” for “real property’, to come into force on. 


S. 146(1) ear 


(ii) a business carried on by the taxpayer in Canada, either 
alone or as a partner actively engaged in the business 


except to the extent that the income is exempt from income tax 
in Canada by reason of a provision contained in a tax convention 
or agreement with another country that has the force of law in 
Canada, or 


(d) in the case of a taxpayer described in subsection 115(2), the 
total that would be determined under paragraph 115(2)(e) in re- 
spect of the taxpayer for the year if 


(i) that paragraph were read without reference to subpara- 
graphs 115(2)(e)(iii) and (iv), and 
‘Proposed Amendment — 146(1)“earned — 
- income”(d)i) a oS 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 1403), 
will amend subpara. (d)(i) of the definition “earned income” in subsec. 146(1) to delete 


the reference to subpara. 115@Q)(e)(iii), applicable t0 1993 er seq 
Technical Notes: See under 146(1)"earned income”(b). 


(ii) subparagraph 115(2)(e)(i) were read without any refer- 
ence therein to paragraph 56(1)(n), 


except any part thereof included in the total determined under 
this definition by reason of paragraph (c) or exempt from in- 
come tax in Canada by reason of a provision contained in a tax 
convention or agreement with another country that has the force 
of law in Canada, 


exceeds the total of all amounts each of which is 


(e) the taxpayer’s loss for a period in the year throughout which 
the taxpayer was resident in Canada from 


(i) a business carried on by the taxpayer, either alone or as a 
partner actively engaged in the business, or 


(ii) property, where the loss is sustained from the rental of 
real property, 


Proposed Amendment — 146(1)“earned. 

ve -oineome eB: on to 2208 
Application: The July 18, 2005 draft legislation (Part 3— bijuralism), subsec. 
247(2), will amend subpara. (e)(ii) of the definition “earned income” in subsec. 146(1) 


by substituting “real or immovable property” for “real property”, to come into force on 
Royal Assent. — — 
Technical Notes: See under 12(4). — 


(f) an amount deductible under paragraph 60(b), (c) or (c.1),or 
deducted under paragraph 60(c.2), in computing the taxpayer’s 
income for the year, 

Proposed Amendment — 146(1)“earned income” (f) 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 140(4), 
will amend para. (f) of the definition “earned income” in subsec. 146(1) to delete the 
reference to para. 60(c), applicable to 1997 et seq. 


Technical Notes: See under 146(1)“earned income”(b). 


(g) the taxpayer’s loss for a period in the year throughout which 
the taxpayer was not resident in Canada from a business carried 
on by the taxpayer in Canada, either alone or as a partner ac- 
tively engaged in the business, or 


(h) the portion of an amount included under subparagraph (a)(1i) 
or (c)(ii) in determining the taxpayer's earned income for the 
year because of subparagraph 14(1)(a)(v) 


Proposed Amendment — 146(1 )“earned income”(h) 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 140(5). 
will amend para. (h) of the definition “earned income” in subsec. 146(1) to replace 
“subparagraph 14(1)(a)(v)” with “paragraph 14(1)(b)”, applicable to amounts included 
in computing income for taxation years in respect of business fiscal periods that end 
after February 27, 2000. : So 
Technical Notes: See under 146(1)earned income”(b). 
and, for the purposes of this definition, the income or loss of a tax- 


payer for any period in a taxation year is the taxpayer’s income or 
loss computed as though that period were'the whole taxation year, 
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History: Para. (b.1) of the definition “earned income” in subsec. 146(1) amended by 
1998, c. 19, subsec. 37(3), applicable to amounts received after 1994. Para. (b.1) for- 
merly read: 
(b.1) an amount described in paragraph 56(8)(a) received by the taxpayer in the 
year, where the taxpayer was resident in Canada at the time of receipt, 


Para. (h) added by 1998, c. 19, subsec. 170(3), applicable to 1995 er seq. 

Para. (b) of the definition “earned income” in subsec. 146(1) amended to add reference 
to para. 56(1)(c.2), para. (b.1) added and para. (f) amended to add “*, or deducted under 
paragraph 60(c.2)”, by 1994, c. 7, Sch. VIII (1993, c. 24), subsecs. 82(1) and (2), appli- 
cable to 1991 ef seq. 

Selected Cases [subsec. 146(1)“earned income”]: De Giorgio y. Canada, 
[1996] 2 C.T.C. 2038 (TCC) (Reported income from company constituted “earned 
income’’); Goldstein v. Canada, [1995] 2 C.T.C. 2036 (TCC) (Income retains its char- 
acter as it flows through partnership); Switzer v. Canada, [1995] 1,C.T.C. 2928 (TCC) 
(Royalties in appropriate circumstances may be earned income). 

Interpretation Bulletins: IT-377R: Director’s, executor’s or juror’s fees (archived): 
IT-434R: Rental of real property by individual. 

1.T. Technical News: 11 (reporting of amounts paid out of an employee benefit 
plan). 


“issuer”? means the person referred to in the definition “retirement 
savings plan” in this subsection with whom an annuitant has a con- 
tract or arrangement that is a retirement savings plan; 


“maturity” means the date fixed under a retirement savings plan 
for the commencement of any retirement income the payment of 
which is provided for by the plan; 


“net past service pension adjustment” of a taxpayer for a taxation 
year means the positive or negative amount determined by the 
formula 


P+Q-G 
where 
P is the total of all amounts each of which is the taxpayer’s past 


service pension adjustment for the year in respect of an 
employer, 

Q is the total of all amounts each of which is a prescribed amount 
in respect of the taxpayer for the year, and 


G is the amount of the taxpayer’s PSPA withdrawals for the year, 
determined as of the end of the year in accordance with pre- 
scribed rules; 


Related Provisions: 204.2(1.3) — Net past service pension adjustment for purposes 
of Part X.1 tax: 257 — Formula cannot calculate to less than zero. 


History: The portion of the definition “net past service pension adjustment” before the 
description of G in subsee. 146(1) substituted by 1994, c. 21, subsec. 69(1), applicable 
to 1993 et seq. That portion of the definition formerly read: 


“net past service pension adjustment” of a taxpayer for a taxation year means the 
positive or negative amount determined by the formula 


P-G 
where 


P is the total of all amounts each of which is the taxpayer’s past service pen- 
sion adjustment for the year in respect of an employer, and 


All that portion of the definition of “net past service pension adjustment” preceding the 
description of G amended by 1994, c..7, Sch. VIII (1993, c. 24), subsec. 82(3), applica- 
ble after 1988. That portion formerly read: 


“net past service pension adjustment” of a taxpayer for a taxation year means the 
amount determined by the formula 


P-—(F+G) 
where 


P is the total of all amounts each of which is the taxpayer's past service pen- 
sion adjustment for the year in respect of an employer, ; 


F is the amount of the taxpayer’s PSPA transfers for the year, determined as of 
the end of the year in accordance with prescribed rules, and 


Regulations: 8307(5) (prescribed rules); 8308.4(2) (prescribed amount for formula 
element Q). 


“non-qualified investment”, in relation to a trust governed by a 
registered retirement savings plan, means property acquired by the 
trust after 1971 that is not a qualified investment for the trust; 


Income Tax Act, Part I 


Registered Plans Compliance Bulletins: 2 (general warning: use of RRSP funds 
to purchase property that is worthless, non-existent, or not a qualified investment); 3 
(fraudulent RRSP arrangements). 


“premium” means any periodic or other amount paid or payable 
under a retirement savings plan 


(a) as consideration for any contract referred to in paragraph (a) 
of the definition “retirement savings plan” to pay a retirement 
income, or 


(b) as a contribution or deposit referred to in paragraph (b) of 
that definition for the purpose stated in that paragraph 


but, except for the purposes of paragraph (b) of the definition “ben- 
efit” in this subsection, paragraph (2)(b.3), subsection (22) and the 
definition “excluded premium” in subsection 146.02(1), does not 
include a repayment to which paragraph (b) of the definition “ex- 
cluded withdrawal” in either subsection 146.01(1) or 146.02(1) ap- 
plies or an amount that is designated under subsection 146.01(3) or 
146.02(3); 
Related Provisions: 60(j) — Transfer of superannuation benefits; 60(j.01) — Trans- 
fer of surplus; 609.2) — Transfer to spousal RRSP; 60(1) — Transfer of RRSP pre- 
mium refunds. 
History: The closing words of the definition “premium” in subsec. 146(1) amended by 
1999, c. 22, subsec. 59(1), applicable to 1997 et seg. The closing words formerly read: 
but, except for the purposes of paragraph (b) of the definition “benefit” in this 
subsection and paragraph (2)(b.3), does not include a repayment described in 
subparagraph (b)(ii) of the definition “excluded withdrawal” in subsection 
146.01(1) or an amount designated under subsection 146.01(3): 
The closing words of the definition “premium” in subsec. 146(1) amended by 1995, c. 
3, subsec. 43(1), applicable to 1995 et seq. The closing words formerly read: 


but, except for the purposes of paragraph (b) of the definition “benefit” and 

paragraph (2)(b.3), does not include a repayment described in subparagraph 
(b)(ii) of the definition “excluded withdrawal” in subsection 146.01(1) or desig- 
nated under subsection 146.01(3); 


The definition “premium” in subsec. 146(1) amended by 1994, c. 7, Sch. VIII (1993. c. 
24), subsec. 82(4), to delete “in this subsection” from after “retirement savings plan” in 
para. (a) and to add that portion following para. (b), applicable to 1992 et seq. 


Regulations: 100(3)(c) (no source withholding where premium is paid by employer 
directly to RRSP): 214.1 (information return). 


Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 


“qualified investment” for a trust governed by a registered retire- 
ment savings plan means 


(a) an investment that would be described in any of paragraphs 
(a), (b), (d) and (f) to (h) of the definition “qualified investment” 
in section 204 if the references in that definition to a trust were 
read as references to the trust governed by the registered retire- 
ment savings plan, 


(b) a bond, debenture, note or similar obligation 


(1) issued by a corporation the shares of which are listed on a 
prescribed stock exchange in Canada, or 


(ii) issued by an authorized foreign bank and payable at a 
branch in Canada of the bank, 


(c) an annuity described in the definition “retirement income” in 
respect of the annuitant under the plan, if purchased from a li- 
censed annuities provider, 


(c.1) a contract for an annuity issued by a licensed annuities pro- 
vider where 


(1) the trust is the only person who, disregarding any subse- 
quent transfer of the contract by the trust, is or may become 
entitled to any annuity payments under the contract, and 


(11) the holder of the contract has a right to surrender the con- 
tract at any time for an amount that would, if reasonable sales 
and administration charges were ignored, approximate the 
value of funds that could otherwise be applied to fund future 
periodic payments under the contract, 


(c.2) a contract for an annuity issued by a licensed annuities pro- 
vider where 


(i) annual or more frequent periodic payments are or may be 
made under the contract to the holder of the contract, 
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(ii) the trust is the only person who, disregarding any subse- 
quent transfer of the contract by the trust, is or may become 
entitled to any annuity payments under the contract, 


(iii) neither the time nor the amount of any payment under 
the contract may vary because of the length of any life, other 
than the life of the annuitant under the plan (in this definition 
referred to as the “RRSP annuitant’), 


(iv) the day on which the periodic payments began or are to 
begin (in this paragraph referred to as the “start date”) is not 
later than the end of the year in which the RRSP annuitant 
attains 70 years of age, 
(v) either 
(A) the periodic payments are payable for the life of the 
RRSP annuitant and either there is no guaranteed period 
under the contract or there is a guaranteed period that be- 


gins at the start date and does not exceed a term equal to 
90 years minus the lesser of 


(I) the age in whole years at the start date of the RRSP 
annuitant (determined on the assumption that the 
RRSP annuitant is alive at the start date), and 


(II) the age in whole years at the start date of a spouse 
or common-law partner of the RRSP annuitant (deter- 
mined on the assumption that a spouse or common- 
law partner of the RRSP annuitant at the time the con- 
tract was acquired is a spouse or common-law partner 
of the RRSP annuitant at the start date), or 


(B) the periodic payments are payable for a term equal to 


(1) 90 years minus the age described in subclause 
(A)(D, or ; 


(Il) 90 years minus the age described in subclause 
(A)UD, and 


(vi) the periodic payments 
(A) are equal, or 


(B) are not equal solely because of one or more adjust- 
ments that would, if the contract were an annuity under a 
retirement savings plan, be in accordance with subpara- 
graphs (3)(b)(iii) to (v) or that arise because of a uniform 
reduction in the entitlement to the periodic payments as a 
consequence of a partial surrender of rights to the peri- 
odic payments, and 


(d) such other investments as may be prescribed by regulations 
of the Governor in Council made on the recommendation of the 
Minister of Finance; 


Related Provisions: 87(10) — New share issued on amalgamation of public corpo- 
ration deemed to be listed on prescribed stock exchange; 132.2(1)(k) [to be repealed], 
132.2(3)(h) [draft] — Where share ceases to be qualified investment due to mutual 
fund reorganization; 146(10.1) — Tax payable on income from non-qualified invest- 
ments; 207.1(1) — Tax payable by RRSP. 


History: Para. (b) of the definition “qualified investment” in subsec. 146(1) amended 
by 2001, c. 17, s. 139, applicable after June 27, 1999. The para. formerly read: 


(b) a bond, debenture, note or similar obligation of a corporation the shares of 
which are listed on a prescribed stock exchange in Canada, 


Subcl. (c.2)(v)(A)(I) of the definition “qualified investment” in subsec. 146(1) 
amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law 
partner”, applicable to 2001 et seq., in force July 31, 2000. See also the transitional 
rules reproduced in the History to 248(1)‘‘common-law partner’. 
Para. (c) of the definition “qualified investment” in subsec. 146(1) amended by 1998, c. 
19, subsec. 170(4), and add paras. (c.1) and (c.2), applicable after 1996. Para. (c) for- 
merly read: 
(c) an annuity described in the definition “retirement income” in this subsection 
in respect of the annuitant under the plan, if purchased from a person licensed or 
otherwise authorized under the laws of Canada or a province to carry on in Can- 
ada an annuities business, and 
Selected Cases [subsec. 146(1)“qualified investment”]: R. v. Epstein, [1984] 
C.T.C. 270 (FCTD) (Mortgage acquired from company controlled by taxpayer was 
arm’s length transaction and qualified investment for RRSP). 
Regulations: 221 (information return by issuer of qualified investment); 3200, 3201 
(prescribed stock exchanges; but see also ITA 87(10)); 4900, 4901, 5100-5104 (pre- 
scribed investments). 


S. 146(1) RRS 


1.T. Application Rules: 65(1), (3). 


Remission Orders: Lionaird Capital Corporation Notes Remission Order, P.C. 
1999-737 (tax under 146(10) waived because taxpayers thought they were qualified 
investments). 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


Registered Plans Compliance Bulletins: 2 (general warning: use of RRSP funds 
to purchase property that is worthless, non-existent, or not a qualified investment); 3 
(fraudulent RRSP arrangements). 


Forms: T3F: Investments prescribed to be qualified or not to be foreign property in- 
formation return. 


“RRSP deduction limit” of a taxpayer for a taxation year means 
the amount determined by the formula 


A+B+R-C 
where 


A is the taxpayer’s unused RRSP deduction room at the end of the 
preceding taxation year, 


B. is the amount, if any, by which 


(a) the lesser of the RRSP dollar limit for the year and 18% 
of the taxpayer’s earned income for the preceding taxation 
year 


exceeds the total of all amounts each of which is 


(b) the taxpayer’s pension adjustment for the preceding taxa- 
tion year in respect of an employer, or 


(c) a prescribed amount in respect of the taxpayer for the 
year, 


C is the taxpayer’s net past service pension adjustment for the 
year, and 


R_ is the taxpayer’s total pension adjustment reversal for the year; 


Related Provisions: 128(2)(d) — Where individual bankrupt; 146(5) — Amount of 
RRSP premiums deductible; 146(5.1) — Amount of spousal RRSP premiums deducti- 
ble; 146(5.21) — Anti-avoidance; 204.1(2.1) — Tax payable by individuals — contri- 
butions after 1990; 248(1)“RRSP deduction limit’ — Definition applies to entire Act; 
257 — Formula cannot calculate to less than zero; Reg. 8307(2) — Prescribed condi- 
tion for registered pension plan. 
History: The definition “RRSP deduction limit” in subsec. 146(1) amended by 1998, 
c. 19, subsec. 37(1), applicable after 1988 except that, for taxation years before 1998, 
the description of “R” shall be read as “R is nil”. The definition formerly read: 
“RRSP deduction limit” of a taxpayer for a taxation year means the amount de- 
termined by the formula 


A+B-C 

where 

A is the taxpayer’s unused RRSP deduction room at the end of the immediately 
preceding taxation year, 

Bis the amount, if any, by which the lesser of the RRSP dollar limit for the 
year and 18% of the taxpayer’s earned income for the immediately preced- 
ing taxation year exceeds the total of all amounts each of which is the tax- 
payer’s pension adjustment for the immediately preceding taxation year in 
respect of an employer, or a prescribed amount in respect of the taxpayer for 
the year, and 

Cis the taxpayer’s net past service pension adjustment for the year; 

Regulations: 8304.1 (pension adjustment reversal); 8308(2), 8308.2, 8308.4(2), 8309 
(prescribed amount). 

Forms: T1 General Sched. 7: RRSP contributions, transfers and designations of repay- 
ments under the home buyers’ plan. 


“RRSP dollar limit” for a calendar year means 


(a) for years other than 1996 and 2003, the money purchase limit 
for the preceding year, 


(b) for 1996, $13,500, and 

(c) for 2003, $14,500; 
Related Provisions: 204.2(1.1) — Cumulative excess amount in respect of RRSPs; 
248(1)“RRSP. dollar limit” — Definition applies to entire Act. 
History: Paras. (a) and (b) of the definition “RRSP dollar limit” in subsec. 146(1) 
amended, and para. (c) added, by 2003, c. 15, subsec. 82(2), applicable after 2002. 
Paras. (a) and (b) formerly read: 

(a) for years other than 1996, the money purchase limit for the preceding year, 

and 
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(b) for 1996, $13,500; slg description of B in subsection 118(1) for that preceding taxation year” shall be read as 


The definition “RRSP dollar limit” in subsec. 146(1) amended by 1996, c. 21, s. 34, 
applicable after 1995. It formerly read: 


“RRSP dollar limit” for a calendar year means the money purchase limit for the 
immediately preceding calendar year; 


“refund of premiums” means any amount paid out of or under a 
registered retirement savings plan (other than a tax-paid amount in 
respect of the plan) as consequence of the death of the annuitant 


a reference to “$7,044”. The closing words formerly read: 


and for the purpose of paragraph (b), it is assumed, unless the contrary is estab- 
lished, that a dependant was not financially dependent on the annuitant for sup- 
port at the time of the annuitant’s death if the dependant’s ncome for the year 
preceding the taxation year in which the annuitant died exceeded the total of 
$500 and the amount used under paragraph (c) of the description of B in subsec- 
tion 118(1) for that preceding year; . ; 


The closing words of the definition “refund of premiums”’ in subsec. 146(1), amended 
by 1999, c. 22, subsec. 59(2), applicable to 1999 et seg. The closing words formerly 


under the plan, read: 


(a) to an individual who was, immediately before the death, a 
spouse or common-law partner of the annuitant, where the annu- 
itant died before the maturity of the plan, or 


(b) to a child or grandchild of the annuitant who was, immedi- 
ately before the death, financially dependent on the annuitant for 


and for the purpose of paragraph (b), it is assumed, unless the contrary’ is estab- 
lished, that a dependant was not financially dependent on the annuitant for sup- 
port at the time of the annuitant’s death if the income of the dependant for the 
taxation year preceding the taxation year in which the annuitant died exceeded 
the amount used under paragraph (c) of the description of B in subsection 118(1) 
for that preceding year; 


support, Paras. (a) and (b) of the definition “refund of premiums” in subsec. 146(1) amended by 
Related Provisions: 60(1)(ii)(A), 60.011 — Rollover of premiums to Henson trust; 1998, c. 19, subsec. 170(5), applicable to deaths occurring after 1992. Paras. (a) and (b) 
60(1)(v) — Rollover of refund of premiums to RRSP; 146(1.1) — Where child pre- formerly read: 


sumed not financially dependent; 146(8.1) — Deemed receipt of refund of premiums; 
146(8.9) — Effect of death where person other than. spouse becomes entitled; 
146.3(1)“designated benefit” — Application of definition to RRIFs; 248(8) — Occur- 
rences as a consequence of death. 


History: The definition “refund of premiums” in subsec. 146(1) amended by 2003, c. 
15, subsec. 82(1), applicable in respect of deaths that occur after 2002. It formerly read: 


“refund of premiums” means 


(a) any amount paid to a spouse or common-law partner of the annuitant out 
of or under a registered retirement savings plan of the annuitant (other than 
any part of the amount that is a tax-paid amount in respect of the plan), 
where the annuitant died before the maturity of the plan and the amount was 
paid as a consequence of the death, or 


(b) any amount paid out of or under a registered retirement savings plan of 
the annuitant (other than any part of the amount that is a tax-paid amount in 
respect of the plan) after the death to a child or grandchild (in this definition 
referred to as a “dependant’’) of the annuitant, who was, at the time of the 
death, financially dependent on the annuitant for support, 


and for the purpose of paragraph (b), it is assumed, unless the contrary is estab- 


(a) any amount paid to a spouse of the annuitant out of or under a registered 
retirement savings plan of the annuitant, where the annuitant died before the ma- 
turity of the plan and that amount was paid as a consequence of the death, or 


(b) if the annuitant had no spouse at the time of the annuitant’s death, any 
amount paid out of or under a registered retirement savings plan of the annuitant 
after the death to a child or grandchild (in this definition referred to as a “depen- 
dant”) of the annuitant, who was, at the time of the death, financially dependent 
on the annuitant for support, 


Paras. (a) and (b) of the definition of “refund of premiums” in subsec. 146(1) substi- 
tuted by 1994, c. 21, subsec. 69(2), applicable to deaths occurring after 1992. Those 
paras. formerly read: 


(a) any amount paid to a spouse of the annuitant, as a consequence of the annui- 
tant’s death, out of or under a registered retirement savings plan of the annuitant 
prior to its maturity, or 


(b) if the annuitant had no spouse at the time of the annuitant’s death, any 
amount paid out of or under a registered retirement savings plan of the annuitant 
to a child or grandchild (in this definition referred to as a “dependant’”) of the 
annuitant, who was, at the time the annuitant died, financially dependent on the 


lished, that a dependant was not financially dependent on the annuitant for sup- annuitant for support, 


port at the time of the annuitant’s death if the dependant’s income for the year All that portion of the definition “refund of premiums” in subsec. 146(1) following 
preceding the taxation year in which the annuitant died exceeded the amount para. (b) substituted by 1994, c. 7, Sch. VIL (1992, c. 48), s. 13, applicable to 1993 et 
used under paragraph (c) of the description of B in subsection 118(1) for that seq. That portion formerly read; 


di : i 
ee ak and for the purpose of paragraph (b), it shall be. assumed, unless the contrary is 


Para. (a) of the definition “refund of premiums” in subsec. 146(1) amended by 2000, c. established, that a dependant was not financially dependent on the annuitant for 
12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner’, applicable support at the time of the annuitant’s death if 
to 2001 er seq., in force July 31, 2000. See also the transitional rules reproduced in the 


’ ; a c) any person oth an th ita as 1 i . 
HiGiOFY ito 1484) “common-law partner” (c) any fF other than the annuitant was permitted a deduction under par 


agraph 118(1)(d) in respect of the dependant in computing that other per- 
Para. (b) of the definition “refund of premiums” in subsec. 146(1) amended by 2000, c. son’s tax payable under this Part for the taxation year immediately preceding 
19, subsec. 42(1), applicable (by subsec. 42(4)) to deaths that occur after 1995 except the taxation year in which the annuitant died, or 

that, in respect of the death of an individual that occurred after 1995 and before 1999, 
the para. shall be read as it did before being amended in connection with an amount 
paid at a particular time out of a registered retirement savings plan or registered retire- 
ment income fund, unless the following persons jointly elect otherwise in writing filed | !nterpretation Bulletins: IT-500R: RRSPs — death of an annuitant. 
with the Minister of National Revenue before May 2000 (or before such later day as is 
acceptable to the Minister): 


(d) the income of the dependant for the year referred to in paragraph (c) ~ 
exceeded $5,000; 


Advance Tax Rulings: ATR-37: Refund of premiums transferred to spouse. 


. © ?2 Forms: RC4177: Death of an RRSP annuitant [guide]. 
(a) the legal representative of the deceased individual; and 


(b) the individual in whose income an amount would be required to be included as “registered retirement savings plan” means a retirement savings 

a result of the election, or would be so required to be included if Part I of the Act plan accepted by the Minister for registration for the purposes of 

applied. this Act as complying with the requirements of this section; 
Subsec. 42(5) of the said c. 19 reads as follows: Related Provisions: 128.1(10)excluded right or interest”(a)(i) — No deemed dis- 
position of RRSP on emigration; 206(2), 206.1 — Tax payable by a trust governed by 


RRSP; 207.1(1) — Tax payable by RRSP; 207.2 — Return and payment of tax by 
RRSP; 248(1)“disposition’(g) — Transfer between RRSPs/RRIFs not a disposition; 


(5) Notwithstanding subsections 152(4) to (5) of the Act, the Minister of Na- 
tional Revenue shall make such assessments, reassessments and additional as- 
sessments of tax, interest and penalties and such determinations and redetermina- 


tions as are necessary to give effect to an election under subsection (4). a pyre cP ttEMIONE anangeneny) bral So) ladiviciial, DRetrement odepoust 
yea S 248(1)“registered retirement savings plan” — Definition applies to entire Act. 
Para. (b) of the definition formerly read: : Interpretation Bulletins: IT-415R2: Deregistration of RRSPs (archived); IT-528: 
(b) if the annuitant had no spouse at the time of the annuitant’s death, any Transfers of funds. between registered plans. 
amount paid out of or under a registered retirement savings plan of the annuitant bs 
(other than any part of the amount that is a tax-paid amount in respect of the “retirement income” means 


plan) after the death to a child or grandchild (in this definition referred to as a : : : : ; F 
“dependant”) of the annuitant, who was, at the time of the death, financially de- (a) an annuity commencing at maturity, and with or without a 


pendent on the annuitant for support, guaranteed term commencing at maturity, not exceeding the 
: a p term refe i 
The closing words of the definition “refund of premiums” in subsec. 146(1) amended into bef tae " nt as (b), or, in the case of a plan entered 
by the said c. 19, subsec. 42(2), applicable to 2000 er seg. except that, in its application ee anne, , 1957, not exceeding 20 years, payable to 
to the 2000 taxation year, the reference to “the amount used under paragraph (c) of the (i) the annuitant for the annuitant’s life. or 
° 
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(ii) the annuitant for the lives, jointly, of the annuitant and 
the annuitant’s spouse or common-law partner and to the sur- 
vivor of them for the survivor’s life, or 


(b) an annuity commencing at maturity, payable to the annuitant, 
or to the annuitant for the annuitant’s life and to the spouse or 
common-law partner after the annuitant’s death, for a term of 
years equal to 90 minus either 


(i) the age in whole years of the annuitant at the maturity of 
the plan, or 


(ii) where the annuitant’s spouse or common-law partner is 
younger than the annuitant and the annuitant so elects, the 
age in whole years of the spouse or common-law partner at 
the maturity of the plan, 


issued by a person described in the definition “retirement sav- 
ings plan” in this subsection with whom an individual may have 
a contract or arrangement that is a retirement savings plan, 


or any combination thereof, 


History: Paras. (a) and (b) of the definition “retirement income” in subsec. 146(1) 
amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law 
partner”, applicable to 2001 er seq., in force July 31, 2000. See also the transitional 
rules reproduced in the History to 248(1)“common-law partner”. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


Information Circulars: 72-22R9: Registered retirement savings plans; 74-1R5; Form 
T2037, Notice of purchase of annuity with “plan” funds. 
Forms: T2037: Notice of purchase of annuity with “plan” funds. 


“retirement savings plan” means 


(a) a contract between an individual and a person licensed or 
otherwise authorized under the laws of Canada or a province to 
carry on in Canada an annuities business, under which, in con- 
sideration of payment by the individual or the individual’s 
spouse or common-law partner of any periodic or other amount 
as consideration under the contract, a retirement income com- 
mencing at maturity is to be provided for the individual, or 


(b) an arrangement under which payment is made by an indivi- 
dual or the individual’s spouse or common-law partner 


(i) in trust to a corporation licensed or otherwise authorized 
under the laws of Canada or a province to carry on in Canada 
the business of offering to the public its services as trustee, of 
any periodic or other amount as a contribution under the 
trust, 


(ii) to a corporation approved by the Governor in Council for 
the purposes of this section that is licensed or otherwise au- 
thorized under the laws of Canada or a province to issue in- 
vestment contracts providing for the payment to or to the 
credit of the holder thereof of a fixed or determinable amount 
at maturity, of any periodic or other amount as a contribution 
under such a contract between the individual and that corpo- 
ration, or 


(iii) as a deposit with a branch or office, in Canada, of 


(A) a person who is, or is eligible to become, a member of 
the Canadian Payments Association, or 


(B) a credit union that is a shareholder or member of a 
body corporate referred to as a “central” for the purposes 
of the Canadian Payments Association Act, 


(in this section referred to as a ““depositary”’) 


to be used, invested or otherwise applied by that corporation or 
that depositary, as the case may be, for the purpose of providing 


for the individual, commencing at maturity, a retirement income; 


Related Provisions: 248(1)‘‘foreign retirement arrangement” — U.S. Individual Re- 
tirement Account; 248(1)‘retirement savings plan” — Definition applies to,entire Act. 
History: Paras. (a) and (b) of the definition “retirement savings plan” in subsec. 146(1) 
amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law 
partner”, applicable to 2001 et seq., in force July 31, 2000. See also the transitional 
rules reproduced in the History to 248(1)*common-law partner”. 

Information Circulars: 72-22R9:' Registered retirement savings plans; 74-1R5 — 
Form T2037: Notice of purchase of annuity with “plan” funds; 78+14R3: Guidelines for 


S. 146(1) tax 


trust companies and other persons responsible for filing T3-IND, T3G, T3D, T3P,-T3S, 
T3RI and T3F returns. 


Forms: T3G: Certification of no tax liability by. a group of RRSPs, RRIFs, or RESPs, 
T3GR: Group income tax and information return for RRSP, RRIF or RESP trusts (and 
worksheets); T3IND: T3IND income tax return for RRSP, RRIF, or RESP; T4RSP: 
Statement of RRSP income; T4RSP Segment; T4RSP Summary; T4079: T4RSP and 
T4RIF guide. 


“spousal or common-law partner plan”, in relation to a taxpayer, 
means 


(a) a registered retirement savings plan 


(i) to which the taxpayer has, at a time when the taxpayer’s 
spouse or common-law partner was the annuitant under the 
plan, paid a premium, or 


(ii) that has received a payment out of or a transfer from a 
registered retirement savings, plan or a registered retirement 
income fund that was a spousal or common-law partner plan 
in relation to the taxpayer, or 


(b) a registered retirement income fund that has received a pay- 
ment out of or a transfer from a spousal or common-law partner 
plan in relation to the taxpayer; 
Related Provisions: 74.5(12) — Application; 146(5.1) — Deduction for contribu- 
tion to spousal RRSP; 146(8.3) — Attribution on withdrawal from spousal RRSP; 
146.3(5.1) — Amount included in income. 
History: The definition “spousal or common-law partner plan” in subsec. 146(1) ad- 
ded, and “spousal plan” repealed, by 2001, c. 17, subsecs. 246(2) and (1), applicable to 
2001 et seg. except that, if a taxpayer and a person have jointly elected pursuant to s. 
144 of 2000, c. 12 in respect of the 1998, 1999 or 2000 taxation years, the amendment 
applies to the taxpayer and the person in respect of the applicable taxation year and 
subsequent taxation years. “Spousal plan” formerly read: 


“spousal plan’, in relation to.a taxpayer, means 
(a) a registered retirement savings plan 


(i) to which the taxpayer has, at a time when the taxpayer's spouse or 
common-law partner was the annuitant under the plan, paid a premium, 
or 


(ii) that has received a payment out of or a transfer from a registered 
retirement savings plan or a registered retirement income fund that was 
a spousal plan in relation to the taxpayer, or 


(b) a registered retirement income fund that has received a payment out of or 
a transfer from a spousal plan in relation to the taxpayer; 


Subpara. (a)(i) of the definition “spousal plan” in subsec. 146(1) amended by 2000, c. 
12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner”, applicable 
to 2001 et seq., in force July 31, 2000, See also the transitional rules reproduced in the 
History to 248(1)‘common-law partner”. 


“tax-paid amount” paid to a person in respect of a registered re- 
tirement saving[s] plan means 


(a) an amount paid to the person in respect of the amount that 
would, if this Act were read without reference to subsection 
104(6), be income of a trust governed by the plan for a taxation 
year for which the trust was subject to tax because of paragraph 
(4)(c), or 
(b) where 


(i) the plan is a deposit with a depositary referred to in clause 
(b)(ii)(B) of the definition, “retirement savings plan” in this 
subsection, and 


(ii) an amount is received at any time out of or under the plan 
by the person, 


the portion of the amount that can reasonably be considered to 
relate to interest or another amount in respect of the deposit that 
was required to be included in computing the income of any per- 
son (other than the annuitant) otherwise than because of this 
section; 
Related Provisions: 146(1)‘benefit’(c.1) — Whether tax-paid amount is a “bene- 
fit’: 146(1)“refund of premiums” — Exclusion of tax-paid amount; 146(8.9) — RRSP 
income inclusion on death; 146.3(5)(c) — Tax-paid amount from RRIF excluded from 
income: 146.3(6.2) — RRIF income inclusion on death. 
History: The definition “tax-paid amount” added to subsec: 146(1) by 1998, ¢. 19, 
subsec. 170(6), applicable to deaths occurring after 1992, 
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“unused RRSP deduction room” of a taxpayer at the end of a tax- 
ation year means, 


(a) for taxation years ending before 1991, nil, and 


(b) for taxation years that end after 1990, the amount, which can 
be positive or negative, determined by the formula 


A+B+R-(C+D) 
where 
A is the taxpayer’s unused RRSP deduction room at the end of 
the preceding taxation year, 
B is the amount, if any, by which 
(i) the lesser of the RRSP dollar limit for the year and 
18% of the taxpayer’s earned income for the preceding 
taxation year 
exceeds the total of all amounts each of which is 
(i1) the taxpayer’s pension adjustment for the preceding 
taxation year in respect of an employer, or 
(i11) a prescribed amount in respect of the taxpayer for the 
year, 
C is the taxpayer’s net past service pension adjustment for the 
. year, 
D is the total of the amounts deducted by the taxpayer under 
subsections (5) and (5.1) and paragraph 60(v) in computing 
the taxpayer’s income for the year, and 


R is the taxpayer’s total pension adjustment reversal for the 


year. 
Related Provisions: 128(2)(d), (d.2)— Where individual bankrupt; 146(1) — 
RRSP deduction limit; 146(5.21) — Anti-avoidance; 204.2(1.1) — Cumulative excess 


amount re RRSPs; 248(1)“unused RRSP deduction room” — Definition applies to en- 
tire Act; 257 — Formula cannot calculate to less than zero. 


History: Para. (b) of the definition “unused RRSP deduction room” in subsec. 146(1) 
amended 1998, c. 19, subsec. 37(2), applicable after 1988 except that, for taxation 
years before 1998, the description of “R” shall be read as “R is nil”. Para. (b) formerly 
read: 

(b) for taxation years that end after 1990, 


(i) the amount, which can be positive or negative, determined by the formula 


A+B-—(C+D) 
where 


A is the taxpayer’s unused RRSP deduction room at the end of the imme- 
diately preceding taxation year, 

Bis the amount, if any, by which the lesser of the RRSP dollar limit for 
the year and 18% of the taxpayer’s earned income for the immediately 
preceding taxation year exceeds the total of all amounts each of which is 
the taxpayer’s pension adjustment for the immediately preceding taxa- 
tion year in respect of an employer, or a prescribed amount in respect of 
the taxpayer for the year, 


C is the taxpayer’s net past service pension adjustment for the year, and 


Dis the total of the amounts deducted by the taxpayer under subsections 
(5) and (5.1) and paragraph 60(v) in computing the taxpayer’s income 
for the year. 
(ii) [Repealed] 
The opening words of para. (b) of the definition “unused RRSP deduction room” in 
subsec. 146(1) amended, and subpara. (b)(ii) repealed, by 1997, c. 25, subsecs. 41(1), 
(2), applicable April 25, 1997. The opening words of para. (b), and subpara. (b)(ii), 
formerly read: 


(b) for taxation years ending after 1990, the lesser of 


(11) the greater of 


(A) the total of all amounts each of which is the amount, determined in 
respect of a particular taxation year that is the year or such of the six 
taxation years immediately preceding the year as end after 1990, that is 
the lesser of 18% of the taxpayer’s earned income for the taxation year 
immediately preceding the particular taxation year and the RRSP dollar 
limit for the particular taxation year, and 


(B) 72 of the RRSP dollar limit for the year. 


Regulations: 8304.1 (pension adjustment reversal); 8308(2), 8308.2, 8308.4(2) (pre- 
scribed amount). 


Forms: T1 General Sched. 7: RRSP contributions, transfers and designations of repay- 
ments under the home buyers’ plan. 
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Selected Cases [subsec. 146(1)]: Osborn vy. Canada, [1995] 2 C.T.C. 2215 (TCC) 
(Non-vested pension amounts treated as if vested for purposes of RRSP contribution 
limit); Re Gero, [1979] C.T.C. 309 (FCTD) (RRSP funds of taxpayer indebted to 
Crown not exempt from seizure). 

Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-307R4: Spousal or common-law registered retirement savings plans; IT- 
415R2: Deregistration of RRSPs (archived). 


(1.1) Restriction — financially dependent — For the purpose 
of paragraph (b) of the definition “refund of premiums” in subsec- 
tion (1), clause 60(1)(v)(B.01) and subparagraph 104(27)(e)(i), it is 
assumed, unless the contrary is established, that an individual’s 
child or grandchild was not financially dependent on the individual 
for support immediately before the individual’s death if the income 
of the child or grandchild for the taxation year preceding the taxa- 
tion year in which the individual died exceeded the amount deter- 
mined by the formula 


A+B 
where 


A is the amount used under paragraph (c) of the description of B in 
subsection 118(1) for that preceding taxation year; and 


Bis nil, unless the financial dependency was because of mental or 
physical infirmity, in which case it is $6,180 adjusted for each 
such preceding taxation year that is after 2002 in the manner set 
out in section 117.1. 


History: Subsec. 146(1.1) added by 2003, c. 15, subsec. 82(3), applicable in respect of 
deaths that occur after 2002. 


History [former subsec. 146(1.1)]: Subsec. 146(1.1) repealed by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsec. 82(5), applicable after 1992. [See now subsec. 252(4).] Sub- 
sec. (1.1) formerly read: 


(1.1) Definition of “spouse” — For the purposes of the definitions “annuitant”, 
“refund of premiums” and “retirement income” in subsection (1), paragraph 
(3)(b) and subsections (8.8), (8.91) and (16), “spouse” of an individual means a 
person of the opposite sex 
(a) who is married to the individual; or 
(b) who is cohabiting with the individual in a conjugal relationship and 
(i) has so cohabited for a period of at least one year, or 


(ii) is a parent of a child of whom the individual is a parent. 


(2) Acceptance of plan for registration [— conditions] — 
The Minister shall not accept for registration for the purposes of 
this Act any retirement savings plan unless, in the Minister’s opin- 
ion, it complies with the following conditions: 


(a) the plan does not provide for the payment of any benefit 
before maturity except 


(1) a refund of premiums, and 
(ii) a payment to the annuitant; 


(b) the plan does not provide for the payment of any benefit after 
maturity except 


(i) by way of retirement income to the annuitant, 


(ii) to the annuitant in full or partial commutation of retire- 
ment income under the plan, and 


(ili) in respect of a commutation referred to in paragraph 
(c.2); 


(b.1) the plan does not provide for a payment to the annuitant of 
a retirement income except by way of equal annual or more fre- 
quent periodic payments until such time as there is a payment in 
full or partial commutation of the retirement income and, where 
that commutation is partial, equal annual or more frequent peri- 
odic payments thereafter; 


(b.2) the plan does not provide for periodic payments in a year 
under an annuity after the death of the first annuitant, the total of 
which exceeds the total of the payments under the annuity in a 
year before that death; 


(b.3) the plan does not provide for the payment of any premium 
after maturity; 


(b.4) the plan does not provide for maturity after the end of the 
year in which the annuitant attains 69 years of age; 
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(c) the plan provides that retirement income under the plan may 
not be assigned in whole or in part; 


(c.1) notwithstanding paragraph (a), the plan permits the pay- 
ment of an amount to a taxpayer where the amount is paid to 
reduce the amount of tax otherwise payable under Part X.1 by 
the taxpayer; 


(c.2) the plan requires the commutation of each annuity payable 
thereunder that would otherwise become payable to a person 
other than an annuitant under the plan; 


(c.3) the plan, where it involves a depositary, includes provi- 
sions stipulating that 


(i) the depositary has no right of offset as regards the pro- 
perty held under the plan in connection with any debt or obli- 
gation owing to the depositary, and 


(ii) the property held under the plan cannot be pledged, as- 
signed or in any way alienated as security for a loan or for 
any purpose other than that of providing for the annuitant, 
commencing at maturity, a retirement income; 


(c.4) the plan requires that no advantage, other than 
(i) a benefit, 


(i.1) an amount described in paragraph (a) or (c) of the defi- 
nition “benefit” in subsection (1), 


(ii) the payment or allocation of any amount to the plan by 
the issuer, 


(iii) an advantage from life insurance in effect on December 
31, 1981, or 


(iv) an advantage derived from the provision of administra- 
tive or investment services in respect of the plan, 


that is conditional in any way on the existence of the plan may 
be extended to the annuitant or to a person with whom the annu- 
itant was not dealing at arm’s length; and 


(d) the plan in all other respects complies with regulations of the 
Governor in Council made on the recommendation of the Min- 
ister of Finance. 


Related Provisions: 139.1(13) — Para. 146(2)(c.4) inapplicable to conversion bene- 
fit on demutualization of insurer; 146(3) — Minister may accept plan despite certain 
other conditions: 146(12) — Change in plan after registration; 146(13.1) — Effect of 
extending an advantage; 146(13.2) — Where pre-1997 plan does not mature by age 69; 
204.2(1.2) — Undeducted RRSP premiums, 248(1)“disposition’(g) — Transfer with 
same annuitant not a disposition. 


History: Para. 146(2)(b.4) amended by 1997, c. 25, subsec. 41(3), applicable after 
1996, except that 


(a) the amended para. does not apply to a retirement savings plan accepted for 
registration before 1997; 


(b) the amended para. does not apply to a retirement savings plan where the annui- 
tant under the plan attained 70 years of age before 1997; 


(c) in applying the para. to a retirement savings plan where the annuitant under the 
plan attained 69 years of age in 1996, the reference to “69 years of age” shall be 
read as “70 years of age”. 

Para. (b.4) formerly read: 


(b.4) the plan does not provide for maturity after the end of the year in which the 
annuitant attains 7] years of age; 
Selected Cases [subsec. 146(2)]: Re Whaling, [1999] 4 C.T.C. 221 (Ont CA) (Act 
does not prohibit certain actions with respect to RRSP, but actions may lead to plan 
ceasing to be RRSP); Gerol v. A.G. Can., [1986] 1 C.T.C. 75 (Ont SC) (No Charter 
violation when maturity date of RRSP fixed with reference to age). 


Regulations: 214, 214.1 (issuer must file information returns). 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-307R4: Spousal or common-law registered retirement savings plans; IT- 
320R3: Qualified investments — Trusts governed by RRSPs, RESPs and RRIFs; IT- 
415R2: Deregistration of RRSPs (archived). 


Information Circulars: 72-22R9: Registered retirement savings plans. 
Registered Plans Compliance Bulletins: 1, 2, 3 (how to contact us). 


Forms: 1550: Application for registration of RSPs, ESPs or RIFs under s. 146, 146.1 
and 146.3 of the ITA. 
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(3) Idem — The Minister may accept for registration for the pur- 
poses of this Act any retirement savings plan notwithstanding that 
the .plan 


(a) provides for the payment of a benefit after maturity by way 
of dividend; 


(b) provides for any annual or more frequent periodic amount 
payable 


(i) to the annuitant referred to in subparagraph (a)(ii) of the 
definition “retirement income” in subsection (1) by way of 
an annuity described in paragraph (a) of that definition to be 
reduced, in the event of the death of the annuitant’s spouse or 
common-law partner during the lifetime of the annuitant, in 
such manner as to provide for the payment of equal annual or 
more frequent periodic amounts throughout the lifetime of 
the annuitant thereafter, 


(ii) to any person by way of an annuity, to be reduced if a 
pension becomes payable to that person under the Old Age 
Security Act, by an annual or other periodic amount not ex- 
ceeding the amount payable to that person in that period 
under that Act, 


(iii) to any person by way of an annuity, to be increased or 
reduced depending on the increase or reduction in the value 
of a specified group of assets constituting the assets of a sep- 
arate and distinct account or fund maintained in respect of a 
variable annuities business by a person licensed or otherwise 
authorized under the laws of Canada or a province to carry 
on in Canada that business, 


(iii.1) to any person by way of an annuity under a contract 
that provides for the increase or reduction of the annuity in 
accordance only with a change in the interest rate on which 
the annuity is based, if the interest rate, as increased or re- 
duced, equals or approximates a generally available Cana- 
dian market interest rate, 


(iv) that may be adjusted annually to reflect 


(A) in whole or in part increases in the Consumer Price 
Index, as published by Statistics Canada under the author- 
ity of the Statistics Act, or 


(B) increases at a rate specified in the annuity contract, 
not exceeding 4% per annum, or 


(v) to the annuitant by way of an annuity to be increased an- 
nually to the extent the amount or rate of return that would 
have been earned on a pool of investment assets (available 
for purchase by the public and specified in the annuity con- 
tract) exceeds an amount or rate specified in the plan and 
provides that no other increase may be made in the amount 
payable; 
(c) [Repealed under former Act] 


(d) provides for the payment of any amount after the death of an 
annuitant thereunder; 


(e) is adjoined to a contract or other arrangement that is not a 
retirement savings plan; or 


(f) contains such other terms and provisions, not inconsistent 
with this section, as are authorized or permitted by regulations 
of the Governor in Council made on the recommendation of the 
Minister of Finance. 
Related Provisions: 60(1)(ii) — Transfer of RRSP premium refunds; 172(3) — Ap- 
peal from refusal to register. 
History: Subpara. 146(3)(b)(i) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner”, applicable to 2001 ef seq., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 248(1)“com- 
mon-law partner”. 
Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-307R4: Spousal or common-law registered retirement sayings plans; IT- 
415R2: Deregistration of RRSPs (archived). 


Information Circulars: 72-22R9: Registered retirement savings plans. 


(4) No tax while trust governed by plan — Except as provided 
in subsection (10.1), no tax is payable under this Part by a trust on 
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the taxable income of the trust for a taxation year if, throughout the 
period in the year during which the trust was in existence, the trust 
was governed by a registered retirement savings plan, except that 


(a) if the trust has borrowed money (other than money used in 
carrying on a business) in the year or has, after June 18, 1971, 
borrowed money (other than money used in carrying.on a busi- 
ness) that it has not repaid before the commencement of the 
year, tax is payable under this Part by the trust on its taxable 
income for the year; 


(b) in any case not described in paragraph (a), if the trust has 
carried on any business or businesses in the year, tax is payable 
under this Part by the trust on the amount, if any, by which 


(1) the amount that its taxable income for the year would be if 
it had no incomes or losses from sources other than from that 
business or those businesses, as the case may be, 


exceeds 


(ii) such portion of the amount determined under subpara- 
graph (1) in respect of the trust for the year as can reasonably 
be considered to be income from, or from the disposition of, 
qualified investments for the trust; and 


(c) if the last annuitant under the plan has died, tax is payable 

under this Part by the trust on its taxable income for each year 

after the year following the year in which the last annuitant died. 
Related Provisions: 104(6)(a.2) — Deduction for amounts paid out to beneficiaries; 
146(8.9)A(b), (c) — No income inclusion for tax-paid amounts on death; 146(10.1) — 
Tax on income from non-qualified investment; 146(20) — Amount credited to deposit 
RRSP deemed not received by annuitant or any other person; 149(1)(r) — No tax on 
RRSP; 204.6 — Tax in respect of registered investments; 206(2) — Part XI tax on ex- 
cess holdings of foreign property; 207.1(1) — Tax on non-qualified investments; Can- 
ada-U.S. Tax Treaty:Art. XLX:7 — Election to defer U.S. tax. on income accruing in 
RRSP; Canada-U.S. Tax Treaty:Art. XXI:2(a) — RRSP exempt from U.S. tax. 


History: Paras. 146(4)(b), (c) substituted by 1994, c. 21, subsec. 69(3), applicable to 
1993 et seg. Those paras. formerly read: 


(b) in any case not described in paragraph (a), if the trust has carried on any 
business or businesses in the year, tax is payable under this Part by the trust on 
the amount that its taxable income for the year would be if it had no incomes or 
losses from sources other than from that business or those businesses; and 


(c) if the last annuitant under the plan has died, tax ‘is payable under this Part by 
the trust on its taxable income for each year after the year of the annuitant’s 
death. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs; IT-415R2: Deregistration of RRSPs (archived). 


Information Circulars: 72-22R9: Registered retirement savings plans. 
Advance Tax Rulings: ATR-37: Refund of premiums transferred to. spouse. 


(5) Amount of RRSP premiums deductible — There may be 
deducted in computing a taxpayer’s income for a taxation year such 
amount as the taxpayer claims not exceeding the lesser of 


(a) the amount, if any, by which the total of all amounts each of 
which is a premium paid by the taxpayer after 1990 and on or 
before the day that is 60 days after the end of the year under a 
registered retirement savings plan under which the taxpayer was 
the annuitant at the time the premium was paid, other than the 
portion, if any, of the premium 


(i) that was deducted in computing the taxpayer’s income for 
a preceding taxation year, 


(ii) that was designated for any taxation year for the purposes 
of paragraph 60(j), (j.1) or (1), 


(ili) in respect of which the taxpayer received a payment that 
was deducted under subsection (8.2) in computing the tax- 
payer’s income for a preceding taxation year, 


(iv) that was deductible under subsection (6.1) in computing 
the taxpayer’s income for any taxation year, or 


(iv.1) that would be considered to be withdrawn by the tax- 
payer as an eligible amount (as defined in subsection 
146.01(1) or 146.02(1)) less than 90 days after it was paid, if 
earnings in respect of a registered retirement savings plan 
were considered to be withdrawn before premiums. paid 
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under that plan and premiums were considered to be with- 
drawn in the order in which they were paid 


exceeds 
(v) the amount, if any, by which 


(A) the total of all amounts deducted under subsection 
147.3(13.1) in computing the taxpayer’s income for the 
year or a preceding taxation year 


exceeds 


(B) the total of all amounts, in respect of transfers occur- 
ring before 1991 from registered pension plans, deemed 
by paragraph 147.3(10)(b) or (c) to be a premium paid by 
the taxpayer to a registered retirement savings plan, and 


Selected Cases [para. 146(5)(a)]: Osborn v. Canada, [1995] 2 C.T.C. 2215 (TCC) 
(Non-vested pension amounts treated as if vested for purposes of RRSP contribution 
limit); Corse v. Canada, [1995] 2 C.T.C. 2168 (TCC) (Deduction for RRSP allowed 
where taxpayer could never have become entitled to pension benefits). | 


(b) the taxpayer’s RRSP deduction limit for the year. 


Related Provisions: 18(1)(u) — Investment counselling and administration fees for 
RRSP are non-deductible; 18(11)(b) — No deduction for interest on money borrowed 
to make RRSP contribution; 60(i) — Deduction for RRSP premium paid; 60(j) — 
Transfer of superannuation benefits; 60(j.1) — Transfer of retiring allowances; 60(1) — 
Transfer of RRSP premium refunds; 60(v) — Contribution to a provincial pension 
plan; 146(5.1) Deduction for contribution to spousal RRSP: 146(5.21) — Anti- 
avoidance; 146(8.2) — Deduction where non-deducted overcontribution withdrawn 
from plan; 146(8.21) — Premium deemed not paid; 146(16) — Deduction on transfer 
of funds; 146(22)— Deadline extension for ice storm and for 1998 PAR; 
147.3(13.1) — Withdrawal of excessive transfers to RRSPs and RRIFs; 204.1(2.1) — 
Tax payable by individuals — contributions after 1990; 204.2(1.2)I(a)(vi) — Amount 
non-deductible due to 146(5)(a)(iv.1) not included for Part X.1 penalty tax purposes; 
Canada-U.S. Tax Treaty:Art. XIX:7 — Election to defer U.S. tax on income accruing 
in RRIF; Canada-U.S. Tax Treaty:Art. XXI:2(a) — RRIF exempt from U.S. tax. 


History: Subpara. 146(5)(a)(iv.1) amended by 1999, c. 22, subsec. 59(3), applicable to 
1998 et seq. It formerly read: 


(iv.1) that would be considered to be withdrawn by the taxpayer as an eligible 
amount (within the meaning assigned by subsection 146.01(1)) less than 90 days 
after it was paid, if earnings in respect of a registered retirement savings plan 
were considered to be withdrawn before premiums paid under that plan and pre- 
miums were considered to be withdrawn in the order in which they were paid 


Subpara. 146(5)(a)(iv.1) added by 1995, c. 3, subsec. 43(2), applicable to the with- 
drawal of amounts paid after March 1, 1994. 


All that portion of para. 146(5)(a) following subpara. (iv) substituted by 1994, c. 21, 
subsec. 69(4), applicable to 1992 er seg. That portion of the para. formerly read: 


exceeds the total of all amounts each [of] which is 


(v) an amount deducted under subsection 147.3(13.1) in computing the tax- 
payer’s income for the year or a preceding taxation year that ends after 1992, 
or 


(vi) an amount deducted under subsection 147.3(13.1) in computing the tax- 
payer's income for the 1992 taxation year, other than any portion’ of the 
amount that could not have been so deducted if paragraphs 147.3(10)(b) and 
(c) did not apply in respect of transfers made before 1991, and 


Para. 146(5)(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec, 82(6), applica- 
ble (by subsec. 82(13), as amended by 1994, c. 21, s. 136) to 1992 et seg. Para. (5)(a) 
formerly read: 


(a) the total of all amounts each of which is a premium paid by the taxpayer after 
1990 and on or before the day that is 60 days after the end of the year under a 
registered retirement savings plan under which the taxpayer was the annuitant at 
the time the premium was paid, other than the portion, if any, of the premium 


(i) that was deducted in computing the taxpayer’s income for a preceding 
taxation year, 


(ii) that was designated for any taxation year for the purposes of paragraph 
60G), (j.1) or (1), 


(iii) in respect of which the taxpayer has received a payment that has been 
deducted under subsection (8.2) in computing the taxpayer’s income for a 
preceding taxation year, or 


(iv) that was deductible under subsection (6.1) in computing the taxpayer’s 
income for any taxation year, and 


Selected Cases [subsec. 146(5)]: Bouchard v. MNR. [1996] 1° C.T.C. 2239 (TCC) 
(Proper time to determine contribution limit is at end of taxation year or within 60 days 
of following year); Gadsby v. MNR, [1989] 1 C.T.C. 441 (FCTD) (Taxpayer entitled to 
full RRSP deduction when withdrawal from pension plans terminated all rights 


thereunder); Wood v. R., [1985] 2. CTC. 16 (FCTD) (Earned income is net of 
deductions). 
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Regulations: 100(3)(c)\(no source withholding where premium is paid by employer 
directly to RRSP); 214.1 (information return). 

Remission Orders: Certain Taxpayers Remission Order, 1998-2, P.C. 1998-2092, s. 
2 (judges in Quebec who made contributions in 1989 or 1990); Certain Taxpayers Re- 
mission Order, 1999-2, P.C. 1999-1855, s. 2 (remission to Quebec judges for excess 
contributions in 1989-90); Donald Potter Remission Order, P.C. 2004-264 (remission 
of tax on a withdrawal based on incorrect information from the CRA). 
Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-307R4: Spousal or common-law registered retirement savings plans; IT- 
500R: RRSPs — death of an annuitant. j 
Advance Tax Rulings: ATR-2: Contribution to pension plan for past service; ATR- 
17: Employee benefit plan — purchase of company shares; ATR-37: Refund of premi- 
ums transferred to spouse. 


Forms: T1 General Sched. 7: RRSP contributions, transfers and designations of repay- 
ments under the home buyers’ plan; T4040: RRSPs and other registered plans for re- 
tirement [guide]. 


(5.1) Amount of spousal RRSP premiums deductible — 
There may be deducted in computing a taxpayer’s income for a tax- 
ation year such amount as the taxpayer claims not exceeding the 
lesser of 


(a) the total of all amounts each of which is a premium paid by 
the taxpayer after 1990 and on or before the day that is 60 days 
after the end of the year under a registered retirement savings 
plan under which the taxpayer’s spouse or common-law partner 
(or, where the taxpayer died in the year or within 60 days after 
the end of the year, an individual who was the taxpayer’s spouse 

- or common-law partner immediately before the death) was the 
annuitant at the time the premium was paid, other than the por- 
tion, if any, of the premium 


(i) that was deducted in computing the taxpayer’s income for 
a preceding taxation year, 


(ii) that was designated for any taxation year for the purposes 
of paragraph 60G.2), 

(iii) in respect of which the taxpayer or the taxpayer’s spouse 
or common-law partner has received a payment that has been 
deducted under subsection (8.2) in computing the taxpayer’s 
income for a preceding taxation year, or 


(iv) that would be considered to be withdrawn by the tax- 
payer’s spouse or common-law partner as an eligible amount 
(as defined in subsection 146.01(1) or 146.02(1)) less than 90 
days after it was paid, if earnings in respect of a registered 
retirement savings plan were considered to be withdrawn 
before premiums paid under that plan and premiums were 
considered to be withdrawn in the order in which they were 
paid, and 


(b) the amount, if any, by which the taxpayer’s RRSP deduction 
limit for the year exceeds the amount deducted under subsection 
(5) in computing the taxpayer’s income for the year. 


Related Provisions: 60(i) — Deduction for RRSP premiums paid; 60(1) — Transfer 
of RRSP premium refunds; 60(v) — Contribution to provincial pension plan; 
74.5(12)(a) — Attribution rules do not apply to spousal contribution; 146(5) — Deduc- 
tion for contribution to own plan; 146(8.21) — Premium deemed not paid; 146(8.3) — 
Attribution of income when amount withdrawn from RRSP; 146(16) — Deduction on 
transfer of funds; 146(22) — Deadline extension for ice storm; 146.3(5.1) — Attribu- 
tion on withdrawal from RRIF; 146.3(5.4) — RRIF — Spouse’s income; 204.1(2.1) — 
Tax payable by individuals contributions after 1990; 204.2(1.2)I(a)(vi) — Amount 
non-deductible due to 146(5.1)(a)(iv) not included for Part X.1 penalty tax purposes; 
252(3) — Extended meaning of “spouse”. 
History: The opening words of para. 146(5.1)(a) amended by 2001, c. 17, subsec. 
246(3) to replace “spouse” with “spouse or common-law partner”, applicable to 2001 et 
seq. except that, if a taxpayer and a person have jointly elected pursuant to s. 144 of 
2000, c. 12 in respect of the 1998, 1999 or 2000 taxation years, the amendment applies 
to the taxpayer and the person in respect of the applicable taxation year and subsequent 
taxation years. 
Subparas. 146(5.1)(a)(ii1) and (iv) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner”, applicable to 2001 et seq., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 248(1)“com- 
mon-law partner’. 
Subpara. 146(5.1)(a)(iv) amended by 1999, c. 22, subsec. 59(4), applicable to 1998 et 
seq. It formerly read: 

(iv) that would be considered to be withdrawn. by the taxpayer's spouse as an 

eligible amount (within the meaning assigned by subsection 146.01(1)) less than 


S. 146(6) 


90 days after it was paid, if earnings in respect of a registered retirement savings 
plan were considered to be withdrawn before premiums paid under that plan and 
premiums were considered to be withdrawn in the order in which they were paid, 
‘and 
Subpara. 146(5.1)(a)(iv) added by 1995, c. 3, subsec, 43(3), applicable to the with- 
drawal of amounts paid after March 1, 1994. 


The opening words of para. 146(5.1)(a) substituted by 1994, c. 21, subsec. 69(5), appli- 
cable to 1992 et seg. The opening words formerly read: 


(a) the total of all amounts each of which is a premium paid by the taxpayer after 
1990 and on or before the day that is 60 days after the end of the year under a 
registered retirement savings plan under which the taxpayer’s spouse was the 
annuitant at the time the premium was paid, other than the portion, if any, of the 
premium 


Selected Cases [subsec. 146(5.1)]: Gilbert (M.) v. Canada, [1993] 1 Cuer33: 
(FCA) (Year in which actual payment made is relevant, not prior year in respect of 
which deduction taken). ; 


Regulations: 100(3)(c) (no source withholding where premium is paid by employer 
directly to RRSP); 214.1 (information return). 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-307R4: Spousal or common-law registered retirement savings plans; IT- 
500R: RRSPs — death of an annuitant. 


Information Circulars: 72-22R9: Registered retirement savings plans. 
Forms: 14040: RRSPs and other registered plans for retirement {guide}. 


(5.2) [Repealed under former Act] 


(5.21) Anti-avoidance — Notwithstanding any other provision of 
this section, where 


(a) a registered pension plan is amended or administered in such 
a manner as to terminate, suspend or delay 


(i) the membership of an individual in the plan for the indivi- 
dual’s. 1990 taxation year, 


(ii) contributions under the plan by or for the benefit of the 
individual in respect of the year, or 


(iii) the accrual of retirement benefits under the plan for the 
individual in respect of the year, or 


(b) a deferred profit sharing plan is amended or administered in 
such a manner as to terminate, suspend or delay contributions 
under the plan for the year in respect of an individual, 


and one of the main reasons for the termination, suspension or delay 
may reasonably be considered to be to reduce the pension adjust- 
ment of the individual for the year in respect of an employer, the 
only amount that may be deducted in computing the income for the 
year of the individual, in respect of premiums paid to registered re- 
tirement savings plans, is the amount that would have been deducti- 
ble had that termination, suspension or delay not occurred. 


(5.3)—-(5.5) [Repealed under former Act] 


(6) Disposition of non-qualified investment — Where in a 
taxation year a trust governed by a registered retirement savings 
plan disposes of a property that, when acquired, was a non-qualified 
investment, there may be deducted, in computing the income for the 
taxation year of the taxpayer who is the annuitant under the plan, an 
amount equal to the lesser of 


(a) the amount that, by virtue of subsection (10), was included in 
computing the income of that taxpayer in respect of the acquisi- 
tion of that property, and 


(b) the proceeds of disposition of the property. 
Related Provisions: 146(10)— Tax on acquisition of non-qualified investment; 
146(11) — Life insurance policy; 259(1) — Election for proportional holdings in trust 
property. 
Selected Cases [subsec. 146(6)]: Foreman et al. v. MNR, [1996] 1 C.T.C. 265 
(FCTD) (Statutory language required where “series” of transactions attacked). 
Regulations: 214(2) (information return). 
Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs; IT-415R2: Deregistration of registered retirement savings 
plans (archived). 
Forms: T3G: Certification of no tax liability by a group of RRSPs, RRIFs, or RESPs; 
T3GR: Group income tax and information return for RRSP; RRIF or RESP trusts (and 
worksheets); T3IND: T3IND income tax return for RRSP, RRIF, or RESP. 
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(6.1) Recontridution of certain withdrawals — There may be 
deducted in computing a taxpayer’s income for a particular taxation 
year the total of all amounts each of which is such portion of a pre- 
scribed premium for the particular year as was not designated for 
any taxation year for the purposes of paragraph 60(j), (j.1) or (1). 
Related Provisions: 60(i)— Deduction for RRSP premiums __ paid; 
127.52(1)(a)(i)(A) — Addition to adjusted taxable income for minimum tax purposes; 
146(5) — Amount of RRSP premiums deductible; 146.01(1)‘excluded premium’’(c) — 
Premium deducted under 146(6.1) not eligible for Home Buyers’ Plan; 146.02(1)ex- 
cluded premium’(d)— Premium deducted under 146(6.1) not eligible for LLP; 
152(6)(b.1) — Reassessment where deductible claimed. 


Regulations: 8307(7) (prescribed premium). 


interpretation Bulletins: [T-124R6: Contributions to registered retirement savings 
plans. 


(7) Recovery of property used as security — Where in a tax- 
ation year a loan, for which a trust governed by a registered retire- 
ment savings plan has used or permitted to be used trust property as 
security, ceases to be extant, and the fair market value of the pro- 
perty so used was included by virtue of subsection (10) in comput- 
ing the income of the taxpayer who is the annuitant under the plan, 
there may be deducted, in computing the income of the taxpayer for 
the taxation year, an amount equal to the amount, if any, remaining 
when 


(a) the net loss (exclusive of payments by the trust as or on ac- 
count of interest) sustained by the trust in consequence of its 
using the property, or permitting it to be used, as security for the 
loan and not as a result of a change in the fair market value of 
the property 


is deducted from 


(b) the amount so included in computing the income of the tax- 
payer in consequence of the trust’s using the property, or permit- 
ting it to be used, as security for the loan. 


Related Provisions: 60(i) — Deduction in computing income; 146(10) — Inclusion 
in income of property used as security. 


Regulations: 214(2) (information return). 


Forms: T3G: Certification of no tax liability by a group of RRSPs, RRIFs, or RESPs: 
T3GR: Group income tax and information return for RRSP, RRIF or RESP trusts (and 
worksheets); T3IND: T3IND income tax return for RRSP, RRIF, or RESP. 


(8) Benefits [and withdrawals] taxable — There shall be in- 
cluded in computing a taxpayer’s income for a taxation year the 
total of all amounts received by the taxpayer in the year as benefits 
out of or under registered retirement savings plans, other than ex- 
cluded withdrawals (as defined in subsection 146.01(1)_ or 
146.02(1)) of the taxpayer and amounts that are included under par- 
agraph (12)(b) in computing the taxpayer’s income. 


Proposed Amendment — Income inclusion on 
_ conversion to RothIRA 


Dept. of Finance press release 1998-129, December 18, 1998: See under 


56(12). 


Related Provisions: 56(1)(h) — Income from RRSP; 56(12) — Distribution from 
foreign retirement arrangement; 60(1) — Rollover of refund of premium; 139.1(12) — 
Conversion benefit on demutualization of insurance corporation not taxable; 
146(8.01) — Benefits from RRSP re Home Buyers’ Plan; 146(8.3) — Attribution from 
spousal RRSP; 146(12) — Change in plan after registration; 146(16) — Deduction on 
transfer of funds; 146(20) — Amount credited to deposit RRSP deemed not received 
by annuitant; 146.01(4) — Home Buyers’ Plan — portion of eligible amount not re- 
paid; 146.01(5), (6) — HBP — other income inclusions: 146.02(4) — Lifelong Learn- 
ing Plan — portion of eligible amount not repaid; 146.02(5), (6) — LLP — other in- 
come. inclusions; 147,3(13.1) — Withdrawal of excessive transfers to RRSPs and 
RRIFs; 153(1)G) — Withholding of tax at source; 160.2(1) — Joint and several liabil- 
ity in respect of amounts received from RRSP; 212(1)(1) — Withholding tax on pay- 
ments to non-residents. 


History: Subsec. 146(8) amended by 1999, c. 22, subsec. 59(5), applicable to 1999 er 
seq. \t formerly read: 


(8) There shall be included in computing the income of a taxpayer for a taxation 
year the total of all amounts received by the taxpayer in the year as benefits out 
of or under registered retirement savings plans, other than excluded withdrawals 
(within the meaning assigned by subsection 146.01(1)) in respect of the taxpayer 
and amounts that are included under paragraph (12)(b) in computing the tax- 
payer’s income. 


Income Tax Act, Part I 


Subsec. 146(8) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 82(7), applica- 
ble to 1992 et seg. Subsec. (8) formerly read: 


(8) There shall be included in computing the income of a taxpayer for a taxation 
year all amounts received by the taxpayer in the year as a benefit out of or under 
a registered retirement savings plan, other than an amount that is included in 
computing the taxpayer’s income pursuant to paragraph (12)(b). 
Selected Cases: St-Hilaire v. R., [1997] 3 C.T.C. 2711 (TCC) (Receipts from RRSP 
taxable even if contributions improperly made). 


Regulations: 100(1)“remuneration”(i) (payment from RRSP subject to source with- 
holding); 103(4), (6) (withholding requirements on withdrawal from RRSP); 104(3) (no 
withholding on Home Buyers’ Plan withdrawal); 104.1 (no withholding on Lifelong 
Learning Plan withdrawal); 214(1), (4) (information return). 


1.T. Application Rules: 61(2) (where annuitant died before 1972). 


Interpretation Bulletins: IT-307R4: Spousal or common-law registered retirement 
savings plans; IT-500R: RRSPs — death of an annuitant. 


Information Circulars: 72-22R9: Registered retirement savings plans. 
Advance Tax Rulings: ATR-37: Refund of premiums transferred to spouse. 
Forms: T4RSP: Statement of RRSP income; T4RSP Segment; T4RSP Summary; 


T4040: RRSPs and other registered plans for retirement [guide]; T4079: T4RSP and 
T4RIF guide. 


(8.01) Subsequent re-calculation [on HBP or LLP with- 
drawal] — If a designated withdrawal (as defined in subsection 
146.01(1)) or an amount referred to in paragraph (a) of the defini- 
tion “eligible amount” in subsection 146.02(1) is received by a tax- 
payer in a taxation year and, at any time after that year, it is deter- 
mined that the amount is not an excluded withdrawal (as defined in 
subsection 146.01(1) or 146,02(1)), notwithstanding subsections 
152(4) to (5), such assessments of tax, interest and penalties shall 
be made as are necessary to give effect to the determination. 


History: Subsec. 146(8.01) amended by 1999, c. 22, subsec. 59(5), applicable to 1999 

et seq. It formerly read: 
(8.01) Idem — subsequent re-calculation — Where an amount referred to in 
paragraph (a) of the definition “eligible amount” in subsection 146.01(1) is re- 
ceived by a taxpayer in a taxation year and, at any time after that year, it is 
determined that the amount is not an excluded withdrawal (within the meaning 
assigned by that subsection), notwithstanding subsections 152(4) to (5), such as- 
sessments of tax, interest and penalties shall be made as are necessary to give 
effect to the determination. 


Subsec. 146(8.01) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 82(7), applica- 
ble to 1992 et seg. 


Interpretation Bulletins: IT-415R2: Deregistration of RRSPs (archived). 


(8.1) Deemed receipt of refund of premiums — Where a por- 
tion of an amount paid out of or under a registered retirement sav- 
ings plan of a deceased annuitant to the annuitant’s legal representa- 
tive would have been a refund of premiums if it had been paid 
under the plan to a beneficiary of the deceased’s estate, it is, to the 
extent it is so designated jointly by the legal representative and the 
beneficiary in prescribed form filed with the Minister, deemed to be 
received by the beneficiary (and not by the legal representative) at 
the time it was so paid as a benefit that is a refund of premiums. 


(8.1) Deemed receip 


it is so designated jointly by the legal representative and the indi- — 
vidual in prescribed form filed with the Minister, deemed to be / 
received by the individual (and not by the legal representative) at 
the time it was so paid as a benefit that is a refund of premiums. — 
Application: The July 18, 2005 draft legislation (Part 2 —technical), subsec. 

140(6), will amend subsec. 146(8.1) to read as above, applicable after 1988 except _ 
that, before 1999, it is to be ead as follows: _ : oo : — 


(8.1) Such portion of an amount paid in a taxation year out of or under a regis- - 
tered retirement savings plan of a deceased annuitant to the annuitant’s legal _ 
_Tepresentative as, had that portion been paid under the plan to an individual 
_who is a beneficiary (as defined in subsection 108(1)) under the deceased’s 
_ estate, would have been a refund of premiums is, to the extent it is so desig- 
nated jointly by the legal representative and the individual in prescribed form 
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filed with the Minister, deemed to be received by the individual in the year as a 
benefit that is a refund of premiums. ; 


Technical Notes: Subsection 146(8.1) deals with situations in which an amount 
paid from a deceased individual’s RRSP to the individual’s estate would have been a 
“refund of premiums” if it had been paid by the RRSP to a beneficiary under the 
estate. An amount paid out of an RRSP as a consequence of the death of the annui- 
tant is defined, by subsection 146(1), to be a “refund of premiums” if the recipient 
was, immediately before the death of the RRSP annuitant, a spouse or common-law 
partner of the annuitant or a financially dependent child or grandchild of the 
annuitant.  - _ 


Subsection 146(8.1) allows the legal representative of a deceasec RSP annuitant’ s 


estate and a qualifying beneficiary under the estate to elect join 


beneficiary from the RRSP. When such a election is made, the beneficiary is required 


atly to have the RRSP 
proceeds that were paid to the estate treated as a refund of premiums received by the 


to include the deemed refund of premiums in income. If a corresponding amount is 


used to acquire a qualifying annuity or is paid into an RRSP or registered retirement 


income fund of the beneficiary and certain other conditions are satisfied, the benefi- — 


ciary will be entitled to an offsetting deduction under paragraph 60(1). ~ 


Subsection 146(8.1) is amended to provide that the expression “beneficiary” under a. 


deceased RRSP annuitant’s estate has the meaning assigned by subsection 108(1). 


This has the effect of extending the provisions of subsection 146(8.!) to an individual — 


who is “beneficially interested” in a deceased RRSP annuitant’s estate (as defined in 


subsection 248(25)), but who is not a beneficiary under the estate. This could occur,” 
for example, where an individual has only an indirect interest in the deceased RRSP — 


annuitant’s estate by virtue of being a beneficiary under a trust that is a beneficiary 
under the estate — a structure typically contemplated in the estate planning of par- 
ents of mentally infirm children. FF  — 7 


Letter from Dept. of Finance, April 20, 2005: 


Dear [xxx] 


This is in reply to your letter of January 25, 2005 concerning proposed amendments 
to paragraph 60(1) of the Income Tax Act, released by the Department of Finance on 
February 27, 2004. In general terms, the proposed amendm: : 

commodate a tax-deferred rollover of the proceeds of a dece: 
where the proceeds are used to acquire a life annuity vu 


for a qualifying infirm individual is the annuitant. _ 


You suggest that additional legislative amendments are neede order to give effect 


intended to ac- 
ividual’s RRSP 
q lifying trust _ 


to the stated intent of the proposed amendments. In this regard, you describe (in your 
letter and in the Ruling Request to which you make reference) a situation in which _ 
the proceeds of a deceased individual’s RRSP are transferred to the deceased indivi-_ 


dual’s legal representative. The funds are then used by the deceased’s estate to ac- 
quire an annuity under which the annuitant is a testamentary trust created under the 


will of the deceased. A mentally infirm financially dependent child of the deceased — 
is, during the child’s lifetime, the sole beneficiary of the testamentary trust. While the _ 


child does not have a direct interest in the deceased individual’s estate, the child is 
“beneficially 1 
248(25) of the A e of | 
is, in turn, a beneficiary of the estate. 


he estate, within the meaning assigned by subsection _ 
ue of being a beneficiary of the testamentary trust, which — 


You are concemed, in particular, with subsection 146(8.1) of the Act. That subsec- _ 


tion allows a beneficiary of a deceased individual’s estate and the legal representative 
of the deceased individual to make a joint election to treat proceeds received by the 
estate from the deceased individual's RRSP as having been received by the benefici- 


In some situations, the Act exte i me of beneficiary so that a refer- 
ence to a beneficiary of a trust or estate includes an individual who is not a direct 
beneficiary of the trust or estate but who is beneficially interested in the trust or 


< 


estate. This extended meaning of “beneficiary” does not apply, however, for subsec- 


tion 146(8.1). Thus, in the situation you describe, no election can be made to treat the 
RRSP proceeds as having been received by the child as a refund of premiums. More- 
over, while the testamentary trust is itself a beneficiary of the estate, no election can 
be made to treat the testamentary trust as having received a refund of premiums. This 
is because there is no provision in the Act that would treat proceeds paid directly 
from the deceased annuitant’s RRSP to the testamentary trust as being a refund of 
premiums received by the trust. As there is no possibility of having the deceased 
individual’s RRSP proceeds treated as a refund of premiums, no rollover under para- 
graph 60(1) of the Act is available. 


] agree that it is not appropriate that a rollover under paragraph 60(1) be denied sim- 
ply because the child’s interest in the deceased annuitant’s estate is not a direct inter- 
est. | am prepared, therefore, to recommend to the Minister of Finance that subsec- 
tion 146(8.1) of the Act be amended to extend the meaning of “beneficiary”, for the 
purposes ‘of that subsection, to include persons who are beneficially interested 
(within the meaning assigned by subsection 248(25) of the Act) in the estate of the 
deceased individual. This would ensure that, in the situation you describe, an election 
can be made under subsection 146(8.1) to treat the child of the deceased RRSP annu- 


S. 146(8.2)(d) 


itant as having received a refund of premiums from the RRSP. I am also prepared to 
recommend that the Act be amended to clarify that the amount paid to acquire the 
annuity, whether paid by the estate or by the trust that is the annuitant under the 
annuity, be treated as having been paid on behalf of the child, thus ensuring that the 
requirements of paragraph 60() in this regard can be met and that the child is not 
denied the deduction thereunder for the purchase price of the annuity. 1 will also 
recommend that these proposed amendments apply as of the effective daie of the 
previously proposed amendments to paragraph 60(1). 


You have also asked that consideration be given to amending the Act to allow the 
trust (rather than the child) that is a direct beneficiary of the estate to include the 
refund of premiums in its income and to claim the offsetting deduction under para- 
graph 60(1). Such a measure would go beyond the intended scope of the proposed 
amendments released in February 2004 and is not something that I could recommend 
at this time. = =~ ~—heremese 


While I cannot offer any assurance that the legislative amendments that we intend to 
recommend will be adopted, I trust that this statement of our position is helpful to - 
you.  ~=~=—hEhmrmrrlUlUlCL LULU 
Yours sincerely, 

/ Brian Ermewein, 


L Director, Tax Legislation Division, Tax Policy Branch 


Related Provisions: 60(1) — Transfer of RRSP premium refunds; 60(1)(v)(B.1) — 
Rollover of designated benefits to child or grandchild on death; 146(8.9) — Effect of 
death where person other than spouse becomes entitled; 146.3(6.1) — Parallel rule for 
RRIFs: 160.2(1) — Joint and several liability in respect of amounts received out of or 
under RRSP; 214(3)(c) — Non-resident withholding tax. 


History: Subsec. 146(8.1) amended by 2000, c. 19, subsec. 42(3), applicable to 1999 
et seg. The subsec. formerly read: 


(8.1) Such portion of an amount paid in a taxation year out of or under a regis- 
tered retirement savings plan of a deceased annuitant to the annuitant’s legal rep- 
resentative as, had that portion been paid under the plan to a beneficiary of the 
deceased’s estate, would have been a refund of premiums shall, to the extent it is 
so designated jointly by the legal representative and the beneficiary in prescribed 
form filed with the Minister, be deemed to be received by the beneficiary in the 
year as a benefit that is a refund of premiums. 


Advance Tax Rulings: ATR-37: Refund of premiums transferred to spouse. 
Forms: T2019: Death of an RRSP annuitant — refund of premiums. 


(8.2) Amount deductible — Where 


(a) all or any portion of the premiums paid in a taxation year by 
a taxpayer to one or more registered retirement savings plans 
under which the taxpayer or the taxpayer's spouse or common- 
law partner was the annuitant was not deducted in computing the 
taxpayer’s income for any taxation year, 


(b) the taxpayer or the taxpayer’s spouse or common-law partner 
can reasonably be regarded as having received a payment from a 
registered retirement savings plan or a registered retirement in- 
come fund in respect of such portion of the undeducted premi- 
ums as 


(i) was not paid by way of a transfer of an amount from a 
registered pension plan to a registered retirement savings 
plan, 


(ii) was not paid by way of a transfer of an amount from a 
deferred profit sharing plan to a registered retirement savings 
plan in accordance with subsection 147(19), and 


(iii) was not paid by way of a transfer of an amount from a 
provincial pension plan prescribed for the purpose of para- 
graph 60(v) to a registered retirement savings plan in circum- 
stances to which subsection (21) applied, 


(c) the payment is received by the taxpayer or the taxpayer's 
spouse or common-law partner in a particular taxation year that 
is 
(i) the year in which the premiums were paid by the taxpayer, 
(ii) the year in which a notice of assessment for the taxation 
year referred to in subparagraph (i) was sent to the taxpayer, 
or 


(iii) the year immediately following the year referred to in 
subparagraph (i) or (ii), and 


(d) the payment is included in computing the taxpayer’s income 
for the particular year, 
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the payment (except to the extent that it is a prescribed withdrawal) 
may be deducted in computing the taxpayer’s income for the partic- 
ular year unless it is reasonable to consider that 


(e) the taxpayer did not reasonably expect that the full amount of 
the premiums would be deductible in the taxation year in which 
the premiums were paid or in the immediately preceding taxa- 
tion year, and 


(f) the taxpayer paid all or any portion of the premiums with the 
intent of receiving a payment that, but for this paragraph and 
paragraph (e), would be deductible under this subsection. 
Related Provisions: 60(i) — Deduction for RRSP premiums paid; 146(5) — Deduc- 
tion for contribution to own RRSP; 146(5.1) — Deduction for contribution to spousal 
RRSP; 146(8.21) — Excess premium deemed not paid; 146(16) — Deduction on trans- 
fer of funds; 147.3(13.1) — Withdrawal of excessive transfers to RRSPs and RRIFs: 
Reg. 8307(4) — Eligibility of withdrawn amount for designation. 
History: Paras. 146(8.2)(a) to (c) amended by 2000, c. 12, Sch. 2, s, 1, to replace 
“spouse” with “spouse or common-law partner’, applicable to 2001 et seq., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 248(1)“com- 
mon-law partner’’. 
Subpara. 146(8.2)(b)(iii) added by 1994, c. 21, subsec. 69(6), applicable to 1992 et seq. 


Para. 146(8.2)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 82(8), appli- 
cable to 1991 er seg. except that for the 1991 taxation year subpara: (i) shall be read’ as 
follows: 


(i) was not paid by way of a transfer of an amount from a registered pension plan 
to a registered retirement savings plan in accordance with any of subsections 
147.3(1) and (4) to (7), and 

Para. (b) formerly read: 
(b) the taxpayer or the taxpayer’s spouse can reasonably be regarded as having 
received a payment from a registered retirement savings plan or a registered re- 
tirement income fund in respect of such undeducted premiums, 

Regulations: 8307(6) (prescribed withdrawal). 

Interpretation Bulletins: IT-307R4: Spousal or common-law registered retirement 

savings plans; IT-124R6: Contributions to registered retirement savings plans. 


Forms: 1746: Calculating your deduction for refund of unused RRSP contributions; 
T3012A: Tax deduction waiver on the refund of your unused RRSP contributions. 


(8.21) Premium deemed not paid — Where a taxpayer or the 
taxpayer’s spouse or common-law partner has, at any time in a taxa- 
tion year, received a payment from a registered retirement savings 
plan or a registered retirement income fund in respect of all or any 
portion of a premium paid by the taxpayer to a registered retirement 
savings plan and the payment has been deducted under subsection 
(8.2) in computing the taxpayer’s income for the year, the premium 
or portion thereof, as the case may be, shall, 


(a) for the purposes of determining, after that time, the amount 
that may be deducted under subsection (5) or (5.1) in computing 
the taxpayer’s income for the year or a preceding taxation year, 
and 


(b) for the purposes of subsections (8.3) and 146.3(5.1) after that 
time, in the case of a payment received by the taxpayer, 


be deemed not to have been a premium paid by the taxpayer to a 
registered retirement savings plan. 

Related Provisions: 146(8.6) — Spouse’s income. 

History: Subsec. 146(8.21) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional.rules reproduced in the History to 248(1)“common-law 
partner”. 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans, 


(8.3) Spousal or common-law partner payments 
[attribution rule] — Where at any time in a taxation year a partic- 
ular amount in respect of a registered retirement savings plan that is 
a spousal or common-law partner plan in relation to a taxpayer is 
required by reason of subsection (8) or paragraph (12)(b) to be in- 
cluded in computing the income of the taxpayer’s spouse or com- 
mon-law partner before the plan matures or as a payment in full or 
partial commutation of a retirement income under the plan and the 
taxpayer is not living separate and apart from the taxpayer’s spouse 
or common-law partner at that time by reason of the breakdown of 
their marriage or common-law partnership, there shall be included 
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at that time in computing the taxpayer’s income for the year an 
amount equal to the lesser of 


(a) the total of all amounts each of which is a premium paid by 
the taxpayer in the year or in one of the two immediately preced- 
ing taxation years to a registered retirement savings plan under 
which the taxpayer’s spouse or common-law partner was the an- 
nuitant at the time the premium was paid, and 


(b) the particular amount. 
Related Provisions: 56(1)(h) — Income from RRSP; 60(j.2) — Transfer to spousal 
RRSP; 74.5(12) — Regular attribution rule does not apply; 146(8.21) — Premium 
deemed not paid; 146(8.5) — Ordering; 146(8.6) — Spouse’s income; 146(8.7) — 
Where subsec. (8.3) does not apply; 146.3(5.1)— Parallel rule for RRIFs; 
146.3(5.4) — Spouse’s income; 147.3(13.1) — Withdrawal of excessive transfers to 
RRSPs and RRIFs; 153(1)G) — Withholding of tax at source. 
History: The opening words of subsec. 146(8.3) amended by. 2001, c. 17, subsec. 
246(4), applicable to 2001 et seq. except that, if a taxpayer and a person have jointly 
elected pursuant to s. 144 of 2000, c. 12 in respect of the 1998, 1999 or 2000 taxation 
years, the amendment applies to the taxpayer and the person in respect of the applicable 
taxation year and subsequent taxation years. The opening words formerly read: 
(8.3) Spousal RRSP payments [attribution rule] — Where at any time in a 
taxation year a particular amount in respect of a registered retirement savings 
plan that is a spousal plan in relation to a taxpayer is required by reason of sub- 
section (8) or paragraph (12)(b) to be included in computing the income of the 
taxpayer's spouse before the plan matures or as a payment in full or partial com- 
mutation of a retirement income under the plan and the taxpayer is not living 
separate and apart from the taxpayer’s spouse at that time by reason of the break- 
down of their marriage or common-law partnership, there shall be included at 
that time in computing the taxpayer’s income for the year an amount equal to the 
lesser of 
The opening words of subsec. 146(8.3) amended by 2000, c. 12, Sch. 2, s. 9, to replace 
“marriage” with “marriage or common-law partnership”, applicable to 2001 et seg., in 
force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)““common-law partner”. 
Para. 146(8.3)(a) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)‘*common-law 
partner”. 
Selected Cases [subsec. 146(8.3)]: Gilbert (M.) v. Canada, [1993] 1 C.T.C. 233 
(FCA) (Year in which actual payment made is relevant, not prior year in respect of 
which deduction taken). 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-307R4: Spousal or common-law registered retirement savings plans; IT- 
415R2: Deregistration of RRSPs (archived). 


Forms: T1234 SCH B: Allowable amounts of non-refundable tax credits; T2205: 
Amounts from a spousal or common-law partner RRSP or RRIF to include in income. 


(8.4) [Repealed under former Act] 


(8.5) Ordering — Where a taxpayer has paid more than one pre- 
mium described in subsection (8.3), such a premium or part thereof 
paid by the taxpayer at any time shall be deemed to have been in- 
cluded in computing the taxpayer’s income by virtue of that subsec- 
tion before premiums or parts thereof paid by the taxpayer after that 
time. 


Interpretation Bulletins: IT-307R4: Spousal or common-law registered retirement 
savings plans. 


(8.6) Spouse’s [or common-law partner’s] income — 
Where, in respect of an amount required at any time in a taxation 
year to be included in computing the income of a taxpayer’s spouse 
or common-law partner, all or part of a premium has by reason of 
subsection (8.3) been included in computing the taxpayer’s income 
for the year, the following rules apply: 


(a) the premium or part thereof, as the case may be, shall, for the 
purposes of subsections (8.3) and 146.3(5.1) after that time, be 
deemed not to have been a premium paid to a registered retire- 
ment savings plan under which the taxpayer’s spouse or com- 
mon-law partner was the annuitant; and 


(b) an amount equal to the premium or part thereof, as the case 
may be, may be deducted in computing the income of the spouse 
or common-law partner for the year. 


Related Provisions: 146(8.21) — Premium 
Spouse’s income. 


deemed not paid; 146.3(5.4)— 
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History: Subsec. 146(8.6) amended by 2000, ¢. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 ef seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)*common-law 
partner”. 

Interpretation Bulletins: IT-307R4: Spousal or common-law registered retirement 
savings plans; IT-415R2: Deregistration of RRSPs (archived). O14 


(8.7) Where subsec. (8.3) does not apply — Subsection (8.3) 
does not apply 


(a) in respect of a taxpayer at any time during the year in which 
the taxpayer died; 


(b) in respect of a taxpayer where either the taxpayer or the tax- 
payer’s spouse or common-law partner is a non-resident at the 
particular time referred to in that subsection; 


(c) in respect of amounts paid out of or under a plan referred to 
in subsection (12) as an “amended plan” to which paragraph 
(12)(a) applied before May 26, 1976; 


(d) to any payment that is received in full or partial commutation 
of a registered retirement income fund or a registered retirement 
savings plan and in respect of which a deduction was made 
under paragraph 60(1) if, where the deduction was in respect of 
the acquisition of an annuity, the terms of the annuity provide 
that it cannot be commuted, and it is not commuted, in whole or 
in part within 3 years after the acquisition; or 


(e) in respect of an amount that is deemed by subsection (8.8) to 
have been received by an annuitant under a registered retirement 
savings plan immediately before the annuitant’s death. 
History: Para. 146(8.7)(b) amended by 2000, c. 12. Sch. 2, s. 1, to replace “‘spouse” 
with “spouse or common-law partner”, applicable to, 2001. et seq., in force July 31, 
9000. See also the transitional rules reproduced in the History to 248(1)‘*common-law 
partner”. 


Interpretation Bulletins: IT-307R4: Spousal or common-law registered retirement 
savings plans; IT-415R2: Deregistration of RRSPs (archived). 


(8.8) Effect of death where person other than spouse [or 
common-law partner] becomes entitled — Where the annui- 
tant under a registered retirement savings plan (other than a plan 
that had matured before June 30, 1978) dies after June 29, 1978, the 
annuitant shall be deemed to have received, immediately before the 
annuitant’s death, an amount as a benefit out of or under a regis- 
tered retirement savings plan equal to the amount, if any, by which 


(a) the fair market value of all the property of the plan at the 
time of death 


exceeds 


(b) where the annuitant died after the maturity of the plan, the 
fair market value at the time of the death of the portion of the 
property described in paragraph (a) that, as a consequence of the 
death, becomes receivable by a person who was the annuitant’s 
spouse or common-law partner immediately before the death, or 
would become so receivable should that person survive through- 
out all guaranteed terms contained in the plan. 
Related Provisions: 60(1)(v)(B.1) Transfer of RRSP premium refunds; 
118.1(5.3) — Designation of charity as beneficiary of RRSP; 146(8.7) — Where sub- 
sec. (8.3) does not apply; 146(8.9) — Effect of death where person other than spouse 
becomes entitled; 146.3(6) — Parallel rule for RRIFs; 160.2(1) — Joint and several lia- 
bility in respect of amounts received out of or under RRSP; 214(3)(c), '214(3.1) — 
Non-resident withholding tax. f 
History: Para. 146(8.8)(b) amended by 2000, c. 12, Sch. 2; s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq.. in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner’. 
Para. 146(8.8)(b) substituted by 1994, c. 21, subsec. 69(7), applicable to deaths occur- 
ring after 1992. That para. formerly read: 
(b) the portion thereof that, as a consequence of the annuitant’s death, becomes 
receivable by the annuitant’s spouse, or would become so receivable should that 
spouse survive throughout all guaranteed terms contained in the plan. 
Selected Cases: Curley v. MacDonald, [2000] 4 C.T.C. 14 (Ont SCJ) (Provision is 
liability-fixing, not just tax calculation mechanism); Slater v. Klassen Estate, [2000] 2 
C.T.C. 100 (Man QB) (RRSP did not pass by will where marriage no longer in exis- 
tence; no rollover). 


Regulations: 214(4) (information return). 


S. 146(8.91)(a) 


Interpretation Bulletins: IT-307R4: Spousal or common-law. registered retirement 
savings plans; IT-SOOR: RRSPs — death of an annuitant. 

Advance Tax Rulings: ATR-37: Refund of premiums transferred to spouse. 
Forms: RC4177; Death of an RRSP annuitant [guide]. 


(8.9) Idem — There may be deducted from the arnount deemed by 
subsection (8.8) to have been received by an annuitant as a benefit 
out of or under a registered retirement savings plan an amount not 
exceeding the amount determined by the formula 


GeO ae)» 
Ax|1 amici 


where 
A is the total of 
(a) all refunds of premiums in respect of the plan, 


(b) all tax-paid amounts in respect of the plan paid to individ- 
uals who, otherwise than because of subsection (8.1), re- 
ceived refunds of premiums in respect of the plan, and 


(c) all amounts each of which is a tax-paid amount in respect 
of the plan paid to the legal representative of the annuitant 
under the plan, to the extent that the legal representative 
would have been entitled to designate that tax-paid amount 
under subsection (8.1). if tax-paid amounts were not excluded 
in determining refunds of premiums; 


B. is the fair market value of the property of the plan at the particu- 
lar time that is the later of 


(a) the end of the first calendar year that begins after the 
death of the annuitant, and 


(b) the time immediately after the last time that any refund of 
premiums in respect of the plan is paid out of or under the 
plan; 
C is the total of all amounts paid out of or under the plan after the 
death of the annuitant and before the particular time; and 


D is the lesser of 


(a) the fair market value of the property of the plan at the 
time of the annuitant’s death, and 


(b) the sum of the values of B and C in respect of the plan. 


Related Provisions: 60(1) — Transfer of RRSP premium refunds; 146.3(6.2) — 
Parallel rule for RRIFs; 160.2(1) — Joint and several liability in respect of amounts 
received out of or under RRSP. 


History: The description of A in subsec, 146(8.9) amended by 1998, c. 19, subsec. 
170(7), applicable to deaths occurring after 1992. The description formerly read: 

A is the total of all refunds of premiums in respect of the plan; 
Subsec, 146(8.9) substituted by 1994, c. 21, subsec. 69(8), applicable to deaths occur- 
ring after 1992. That subsec. formerly read: 


(8.9) There may be deducted from the amount deemed by subsection (8.8) to 
have been received by an annuitant as a benefit out of or under a registered re- 
tirement savings plan the total of all amounts each of which is 


(a) that portion of an amount paid out of or under the plan that is deemed to 
be received by a beneficiary as a benefit that is a refund of premiums pursu- 
ant to subsection (8.1); or 


(b) an amount received under the plan by a child or grandchild of the annul- 
tant as a refund of premiums. 
Interpretation Bulletins: IT-SOOR: RRSPs — death of an annuitant. 
Advance Tax Rulings: ATR-37: Refund of premiums transferred to spouse. 
Forms: RC4177: Death of an RRSP annuitant [guide]. 


(8.91) Amounts deemed receivable by spouse [or 
common-law partner] — Where, as a consequence of the death 
of an annuitant after the maturity of the annuitant’s registered retire- 
ment savings plan, the annuitant’s legal representative has become 
entitled to receive amounts out of or under the plan for the benefit 
of the spouse or common-law partner of the deceased and the legal 
representative and the spouse or common-law partner file with the 
Minister a joint election in prescribed form, 


(a) the spouse or common-law partner shall be deemed to have 
become the annuitant under the plan as a consequence of the 
annuitant’s death; and 
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(b) such amounts shall be deemed to be receivable by the spouse 
or common-law partner and, when paid, to be received by the 
spouse or common-law partner as a benefit under the plan, and 
not to be received by any other person. 
Related Provisions: 60(1) — Transfer of RRSP premium refunds; 160.2(1) — Joint 
and several liability in respect of amounts received out of or under RRSP; 214(3)(c) — 
Non-resident withholding tax; 248(8) — Occurrences as a consequence of death. 


History: Subsec. 146(8.91) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)‘*common-law 
partner”. 

Interpretation Bulletins: [T-307R4: Spousal or common-law registered retirement 
savings plans; IT-S5O0OR: RRSPs — death of an annuitant. 


Forms: RC4177: Death of an RRSP annuitant [guide]. 


(9) Where disposition of property by trust — Where in a tax- 
ation year a trust governed by a registered retirement savings plan 


(a) disposes of property for a consideration less than the fair 
market value of the property at the time of the disposition, or for 
no consideration, or 


(b) acquires property for a consideration greater than the fair 
market value of the property at the time of the acquisition, 


the difference between the fair market value and the consideration, 
if any, shall be included in computing the income for the taxation 
year of the annuitant under the plan. 

Related Provisions: 146(11) — Life insurance policies; 146(12) — Change in plan 
after registration; 214(3)(c) — Non-resident withholding tax. 

Regulations: 214(2) (information return), 

Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


Forms: T3G: Certification of no tax liability by a group of RRSPs, RRIFs, or RESPs: 
T3GR: Group income tax and information return for RRSP, RRIF or RESP trusts (and 
worksheets); T3IND: T3IND income tax return for RRSP, RRIF, or RESP. 


(10) Where acquisition of non-qualified investment by 
trust — Where at any time in a taxation year a trust governed by a 
registered retirement savings plan 


(a) acquires a non-qualified investment, or 


(b) uses or permits to be used any property of the trust as secur- 
ity for a loan, 


the fair market value of 


(c) the non-qualified investment at the time it was acquired by 
the trust, or 


(d) the property used as security at the time it commenced to be 
so used, 


as the case may be, shall be included in computing the income for 
the year of the taxpayer who is the annuitant under the plan at that 
time. 

Related Provisions: 146(6) — Disposition of non-qualified investment; 146(7) — 
Recovery of property used as security: 146(10.1) — Tax payable by trust; 146(11) — 
Life insurance policies; 207.1(1) — Tax payable by RRSP; 214(3)(c) — Non-resident 
withholding tax; 259(1) — Election for proportional holdings in trust property. 
Selected Cases [subsec. 146(10)]: Millward v. R.. [1986] 2 C.T.C. 423 (FCTD) 
(Cross investments in mortgages made by RRSPs of two partners were not at arm’s 
length and were “non-qualified investments”); R. y. Epstein, [1984] C.T.C. 270 
(FCTD) (Definition of terms in federal legislation may not be the same as under appli- 
cable provincial legislation; definition of “mortgagor” considered). 

Regulations: 214(2) (information return). 

Remission Orders: Lionaird Capital Corporation Notes Remission Order, P.C. 
1999-737 (tax under 146(10) waived because taxpayers thought they were qualified 
investments). 

Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs; IT-415R2: Deregistration of RRSPs (archived), 
Registered Plans Compliance Bulletins: See 146(1)“qualified 
investment’, 

Forms: T3G: Certification of no tax liability by a group of RRSPs, RRIFs, or RESPs: 
T3GR: Group income tax and information return for RRSP, RRIF or RESP trusts (and 
worksheets); T3IND: T3IND income tax return for RRSP, RRIF, or RESP. 


under 


(10.1) Where tax payable [income from non-qualified in- 
vestment] — Where in a taxation year a trust governed by a regis- 
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tered retirement savings plan holds a property that is a non-qualified 
investment, 


(a) tax is payable under this Part by the trust on the amount that 
its taxable income for the year would be if it had no incomes or 
losses from sources other than non-qualified investments and no 
capital gains or losses other than from dispositions of non-quali- 
fied investments; and 


(b) for the purposes of paragraph (a), 
(i) “income” includes dividends described in section 83, and 
(ii) paragraphs 38(a) and (b) shall be read without reference 


Related Provisions: 146(4) — Tax not otherwise payable by trust; 259(1) — Elec- 
tion for proportional holdings in trust property. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


Registered Plans Compliance Bulletins: See 
investment”. 


under 146(1)‘qualified 


(11) Life insurance policies — Subsections 198(6) and (8) are 
applicable, with such modifications as the circumstances require, to 
subsections (6), (9) and (10), except that in the application of sub- 
section 198(8) to the latter subsections paragraph 198(8)(a) shall be 
read as follows: 


(a) “the trust shall be deemed, for the purposes of subsection 
146(6), to have disposed of each non-qualified investment that, 
by virtue of payments under the policy, it was deemed by sub- 
section 146(10) to have acquired, and” 
Related Provisions: 139.1(12) — Effect of conversion benefit on demutualization of 
insurance corporation; 146(1)‘‘qualified investment’’(c)—(c.2) — Annuity contracts as 


qualified investments; 146(11.1) — Subsec. (11) does not apply to contracts issued af- 
ter 1997, 


Interpretation Bulletins: IT-408R: Life insurance policies as investments of RRSPs 
and DPSPs (archived). 


(11.1) Exception — Subsection (11) does not apply to annuity 
contracts issued after 1997. 


History: Subsec. 146(11.1) added by 1998, c. 19, subsec. 170(8), applicable after 
1997. 


(12) Change in plan after registration — Where, on any day 
after a retirement savings plan has been accepted by the Minister 
for registration for the purposes of this Act, the plan is revised or 
amended or a new plan is substituted for it, and the plan as revised 
or amended or the new plan, as the case may be (in this subsection 
referred to as the “amended plan”), does not comply with the re- 
quirements of this section for its acceptance by the Minister for re- 
gistration for the purposes of this Act, subject to subsection asa): 
the following rules apply: 


(a) the amended plan shall be deemed, for the purposes of this 
Act, not to be a registered retirement savings plan; and 


(b) the taxpayer who was the annuitant under the plan before it 
became an amended plan shall, in computing the taxpayer’s in- 
come for the taxation year that includes that day, include as in- 
come received at that time an amount equal to the fair market 
value of all the property of the plan immediately before that 
time. 


Related Provisions: 146(2) — Requirements for registration; 146(8.3) — Spousal 
RRSP payments; 146(8.7) — Where ss. (8.3) does not apply; 146(13) — Change in 
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plan after registration; 147.3(13.1) — Withdrawal of excessive transfers to RRSPs and 
RRIFs: 146(13.2), (13.3) — Pre-1997 plan that does not mature by age 69 is deemed 
deregistered; 204.1 — Tax in respect of over-contribution to deferred income plans; 
204.2(1.4) — Deemed receipt where RRSP or RRIF amended; 214(3)(c) — Non-resi- 
dent withholding tax. 


Selected Cases [subsec. 146(12)]: Phenix Estate (Trustee of) v. Bank of Nova 
Scotia, [1989] 1 C.T.C. 442 (Sask CA) (Plan deregistered when assets pledged as 
security). 


Regulations: 214(3) (information return). 


Interpretation Bulletins: IT-307R4: Spousal or common-law registered retirement 
savings plans; IT-415R2: Deregistration of RRSPs (archived). 


Forms: T3G: Certification of no tax liability by a group of RRSPs, RRIFs, or RESPs; 
T3GR: Group income tax and information return for RRSP, RRIF or RESP trusts (and 
worksheets); T3IND: T3IND income tax return for RRSP, RRIF, or RESP; T4RSP: 
Statement of RRSP income; T4RSP Segment; T4RSP Summary; T1234 SCH B: Al- 
lowable amounts of non-refundable tax credits, T2205: Amounts from a spousal or 
common-law partner RRSP or RRIF to include in income; T4079: T4RSP and T4RIF 
guide. 


(13) Idem — For the purposes of subsection (12), an arrangement 
under which a right or obligation under a retirement savings plan is 
released or extinguished either wholly or in part and either in ex- 
change or substitution for any right or obligation, or otherwise 
(other than an arrangement the sole object and legal effect of which 
is to revise or amend the plan) or under which payment of any 
amount by way of loan or otherwise is made on the security of a 
right under a retirement savings plan, shall be deemed to be a new 
plan substituted for that retirement savings plan. 


Related Provisions: 146(2), (3) — Acceptance of plan registration; 146(16) — De- 
duction on transfer of funds. 


Interpretation Bulletins: IT-415R2: Deregistration of RRSPs (archived). 


(13.1) RRSP advantages — Where an issuer of a registered re- 
tirement savings plan or any person not dealing at arm’s length with 
the issuer has extended an advantage to the annuitant of the plan (or 
to a person not dealing at arm’s length with the annuitant) and that 
advantage would have been prohibited if the plan had met the re- 
quirement for registration contained in paragraph (2)(c.4), 


(a) paragraphs (12)(a) and (b) do not apply by reason only of the 
extension of that advantage; and 


(b) the issuer is liable to a penalty equal to the greater of $100 
and the amount or value of that advantage. 


Related Provisions: 18(1)(t) — Penalty is non-deductible; 146(2)(c.4) — Prohibi- 
tion against extending advantage; 146(5)(a) — Amount of RRSP premiums deductible. 


Interpretation Bulletins: IT-415R2: Deregistration of RRSPs (archived). 


Information Circulars: 72-22R9: Registered retirement saving plans. 


(13.2) Maturity after age 69 — For the purpose of subsection 
(12), where a retirement savings plan accepted for registration 
before 1997 does not mature by the end of the particular year in 
which the annuitant under the plan attains 69 years of age, 


(a) the plan is deemed to have been amended immediately after 
the particular year; and 


(b) the plan as amended is deemed not to comply with the re- 
quirements of this section for its acceptance by the Minister for 
registration for the purposes of this Act. 


Related Provisions: 146(12)(b) — Deregistration and income inclusion as a result 
of deemed amendments to plan; 146(13.3) — Notification required that plan will be 
deregistered; 147(10.6) — Parallel rules for DPSPs. 


History: Subsecs. 146(13.2) added by 1997, c. 25, subsec. 41(4), applicable after 
1996, except that 
(a) it does not apply to a retirement savings plan where the annuitant under the plan 
attained 70 years of age before 1997; 


(b) in applying the subsec. to a retirement savings plan where the annuitant under 
the plan attained 69 years of age in 1996, the references in that provisions to “69 
years of age” shall be read as “70 years of age”: 

(c) it does not apply to a retirement savings plan where an annuity contract was 
issued before March 6, 1996 under, pursuant to or as the plan to provide the retire- 
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ment income under the plan and, under the terms and conditions of the contract as 
they read immediately before that day, 


(i) the day on which annuity payments are to begin under the plan is fixed and 
determined and is after the year in which the annuitant attains 


(A) 69 years of age, where the annuitant had not attained that age before 
1997, or 


(B) 70 years of age, where the annuitant attained 69 years of age in 1996, 
and 


(ii) the amount and timing of each annuity payment are fixed and determined; 
and 
(d) it does not apply to a retirement savings plan that is part of a life insurance 
policy that was issued before March 6, 1996 and that has a life insurance compo- 
nent that is not a retirement savings plan where, under the terms and conditions of 
the policy as they read immediately before that day, 
(i) the amount of each premium, if any, subsequently payable in respect of the 
life insurance component of the policy, and a date by which each such pre- 
mium is to be paid, are fixed and determined, 


(ii) the amount payable under the policy because of the death of the annuitant 
(determined without reference to any amount payable as, on account of, in lieu 
of payment of or in satisfaction of, a policy dividend or related interest) is 
fixed and determined, and 


(iii) insurance on the life of the annuitant is provided under the policy for a 
period of time after the year in which the annuitant attains 


(A) 69 years of age, where the annuitant had not attained that age before 
1997, or 


(B) 70 years of age, where the annuitant attained 69 years of age in 1996. 


Where, because of (d) above, the subsec. does not apply to a retirement savings plan 
that is part of a life insurance policy, any part of a premium paid under the policy after 
March 5, 1996 that was not fixed and determined under the terms and conditions of the 
policy as they read at the end of that day is deemed, for the purposes of subsecs. 
146(5), (5.1) and (8.2), not to have been paid under the policy. 


(13.3) Notice — Where a retirement savings plan accepted for re- 
gistration before 1997 does not prevent maturity after the particular 
year in which the annuitant under the plan attains 69 years of age, 
the issuer of the plan shall, before July of the particular year, notify 
the annuitant in writing that, pursuant to subsections (12) and 
(13.2), the plan will cease to be a registered retirement savings plan 
if it does not mature by the end of the particular year, except that no 
such notification is required where, before that month, 


(a) the plan has matured; or 


(b) arrangements have been made for the plan to mature, or for 
the property under the plan to be transferred or otherwise paid 
out of the plan, by the end of the particular year. 


Related Provisions: 162(7) — Penalty for failure to comply. 


History: Subsecs. 146(13.3) added by 1997, c. 25, subsec. 41(4), applicable on the 
same basis as subsec. 146(13.2) 


(14) Premiums paid in taxation year — Where any amount has 
been paid in a taxation year as a premium under a retirement sav- 
ings plan that was, at the end of that taxation year, a registered re- 
tirement savings plan, the amount so paid shall be deemed, for the 
purposes of this Act, to have been paid in that year as a premium 
under a registered retirement savings plan. 


Related Provisions: 146(1) — “Retirement sayings plan”. 


(15) Plan not registered at end of year entered into — Not- 
withstanding anything in this section, where an amount is received 
in a taxation year as a benefit under a registered retirement savings 
plan that was not, at the end of the year in which the plan was en- 
tered into, a registered retirement savings plan, such part, if any, of 
the amount so received as may be prescribed shall be deemed, for 
the purposes of this Act, to have been received in the taxation year 
otherwise than as a benefit or other payment under a registered re- 
tirement savings plan. 


Regulations: Part I. 


(16) Transfer of funds — Notwithstanding any other provision in 
this section, a registered retirement savings plan may at any time be 
revised or amended to provide for the payment or transfer before 
the maturity of the plan, on behalf of the annuitant under the plan 
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(in this subsection referred to as the “transferor’), of any property 
thereunder by the issuer thereof 


(a) to a registered pension plan for the benefit of the transferor 
or to a registered retirement savings plan or registered retirement 
income fund under which the transferor is the annuitant, or 


(b) to a registered retirement savings plan or registered retire- 
ment income fund under which the spouse or common-law part- 
ner or former spouse or common-law partner of the transferor is 
the annuitant, where the transferor and the transferor’s spouse or 
common-law partner or former spouse or common-law partner 
are living separate and apart and the payment or transfer is made 
under a decree, order or judgment of a competent tribunal, or 
under a written separation agreement, relating to a division of 
property between the transferor and the transferor’s spouse or 
common-law partner or former spouse or common-law partner 
in settlement of rights arising out of, or on the breakdown of, 
their marriage or common-law partnership, 


and, where there has been such a payment or transfer of such pro- 
perty on behalf of the transferor before the maturity of the plan, 


(c) the amount of the payment or transfer shall not, solely be- 
cause of the payment or transfer, be included in computing the 
income of the transferor or the transferor’s spouse or common- 
law partner or former spouse or common-law partner, 


(d) no deduction may be made under subsection (5), (5.1) or 
(8.2) or section 8 or 60 in respect of the payment or transfer in 
computing the income of any taxpayer, and 


(¢) where the payment or transfer was made to a registered re- 
tirement savings plan, for the purposes of subsection (8.2), the 
amount of the payment or transfer shall be deemed not to be a 
premium paid to that plan by the taxpayer. 


Related Provisions: 60(1) — Transfer of RRSP premium refunds; 146.3(14)(a) — 
Transfer of RRIF on marriage breakdown; 160.2(1) — Joint and several liability in re- 
spect of amounts received out of or under RRSP; 204.2(1) — Excess amount for a year 
for RRSP; 204.2(2)— Where terminated plan deemed to continue to. exist: 
248(23.1)(a) — Where property transferred to spouse after death: 252(3) — Extended 
meaning of “spouse” and “former spouse”; Reg. 8300(1)“excluded contribution” — 
Amount transferred is excluded contribution. 


History: Subsec. 146(16) amended by 2000, c. 12, Sch. 2, s. 2, to replace “spouse” 
with “spouse or common-law partner”, and by Sch. 2, s. 9, to replace “marriage” with 
“marriage or common-law partnership”, applicable to 2001 et seg., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)*common-law 
partner”. 


Para. 146(16)(b) amended applicable after 1992, and all that portion of subsec. (16) 
following para. (b) amended applicable to 1991 et seg., by 1994, c. 7, Sch. VIII (1993, 
c. 24), subsecs. 82(9) and (10). Those portions formerly read: 


(b) to a registered retirement savings plan or registered retirement income 
fund under which the spouse or former spouse of the transferor is the annui- 
tant, where the transferor and the transferor’s spouse or former spouse are 
living separate and apart and the payment or transfer is made pursuant to. a 
decree, order or judgment of a competent tribunal, or a written separation 
agreement, relating to a division of property between the transferor and the 
transferor’s spouse or former spouse in settlement of rights arising out of 
their marriage or other conjugal relationship, on or after the breakdown of 
the marriage or other relationship, 


and on the payment or transfer of such property before the maturity of the plan, 
(c) the amount so paid or transferred on behalf of the transferor shall not by 
reason only of that payment or transfer be included by virtue of subsection 
(8) in computing the income of the transferor or the spouse or former 
spouse, and 
(d) no deduction may be made under subsection (5), (5.1) or (8.2) or section 
8 or 60, in respect of the amount so paid or transferred, in computing the 
income of any taxpayer. 

Regulations: 214(5), (6) (information return). 


Remission Orders: Certain Taxpayers Remission Order, 1999-2, P.C. 1999-1855, s. 
2 (remission to Quebec judges for excess contributions in 1989-90 transferred under 
146(16)). 

Interpretation Bulletins: IT-307R4: Spousal or common-law registered retirement 
savings plans; IT-415R2: Deregistration of RRSPs (archived): IT-528: Transfers of 
funds between registered plans. 

Information Circulars: 72-22R9: Registered retirement savings plans; 74-1R5: Form 
12037, Notice of purchase of annuity with “plan” funds. 


Advance Tax Rulings: ATR-31: Funding of divorce settlement amount from DPSP. 
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Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 
Forms: 12033: Direct transfer under subsec. 146.3(14.1) or para. 146(16)(a) or 
146.3(2)(e); T2220: Transfer from an RRSP or a RRIF to another RRSP or RRIF on 
marriage breakdown. 


(17)-(19) [Repealed under former Act] 


(20) Credited or added amount deemed not received — 
Where 


(a) an amount is credited or added to a deposit with a depositary 
referred to in subparagraph (b)(iii) of the definition “retirement 
savings plan” in subsection (1) as interest or income in respect 
of the deposit, 


(b) the deposit is a registered retirement savings plan at the time 
the amount is credited or added to the deposit, and 


(c) during the calendar year in which the amount is credited or 
added or during the preceding calendar year, the annuitant under 
the plan was alive, 


the amount shall be deemed not to be received by the annuitant or 
any other person solely because of the crediting or adding. 
Related Provisions: 81(1)(r) —No income inclusion-where amount credited or 
added to foreign retirement arrangement; 146(8) — Tax on withdrawals from plan. 


History: Subsec. 146(20) substituted by 1994, c. 21, subsec. 69(9), applicable to 
deaths occurring after 1992. That subsec. formerly read: 


(20) Where amount credited or added deemed not received — Where an 
amount is credited or added to a deposit with a depositary referred to in subpara- 
graph (b)(ii1) of the definition “retirement savings plan” in subsection (1) as in- 
terest or income in respect of the deposit, and where 
(a) the deposit is a registered retirement savings plan at the time the amount 
is credited or added to the deposit, and 
(b) the annuitant under the plan is alive during the year in which the amount 
is credited or added, 


the amount shall be deemed not to be received by the annuitant by reason only of 
the crediting or adding. 


Selected Cases [subsec. 146(20)]: Foreman (P.M.) v. MNR. {19922 Gre 26H 
(TCC) (No artificiality where taxpayer repaid loan from RRSP with proceeds of bank 
loan in December, then borrowed from RRSP in January to repay bank). 
Interpretation Bulletins: IT-415R2: Deregistration of RRSPs (archived). 
Information Circulars: 72-22R9: Registered retirement savings plans. 


(21) Prescribed provincial pension plans — Where 


(a) an amount (other than an amount that is part of a series of 
periodic payments) is transferred directly from an individual’s 
account under a provincial pension plan prescribed for the pur- 
pose of paragraph 60(v) 


(i) to a registered retirement savings plan or registered retire- 
ment income fund under which the individual, or a spouse or 
common-law partner or former spouse or common-law part- 
ner of the individual, is the annuitant, 


(li) to acquire from a licensed annuities provider an annuity 
that would be described in subparagraph 60(1)(ii) if the indi- 
vidual, or a spouse or common-law partner or former spouse 
or common-law partner of the individual, were the taxpayer 
referred to in that subparagraph and if that subparagraph 
were read without reference to clause 60(1)(ii)(B), or 


(iii) to an account under the plan of a spouse or common-law 
partner or former spouse or common-law partner of the indi- 
vidual, and 


(b) if the transfer is in respect of a spouse or common-law part- 
ner or former spouse or common-law partner of the individual, 


(i) the individual and the spouse or common-law partner or 
former spouse or common-law partner are living separate and 
apart and the transfer is made under a decree, order or judg- 
ment of a competent tribunal, or under a written separation 
agreement, relating to a division of property in settlement of 
rights arising out of, or on the breakdown of, their marriage 
or common-law partnership, or 


(ii) the amount is transferred as a consequence of the indivi- 
dual’s death, 
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the following rules apply: 


(c) the amount shall not, solely because of the transfer, be in- 
cluded because of subparagraph 56(1)(a)(i) in computing the in- 
come of a taxpayer, and 


(d) no deduction may be made under any provision of this Act in 
respect of the transfer in computing the income of a taxpayer. 


Related Provisions: 56(1)(d.2) — Income. inclusion; 70(3.1)(a) —“‘Rights or 
things” treatment on death : 146.3(2)(f)(vii) — Conditions, for RRIF —transfer of 
funds under 146(21); 148(1)(e) — Amounts included in computing policyholder’s in- 
come; 204.2(1.2)I(a) (iii) — Transfer under 146(21) excluded from cumulative excess 
RRSP amount; 212(1)(h)(iit.1)(A), 212(1)(h)(iv.1) — Transfers under 146(21) ex- 
cluded from withholding tax on pension benefits. 


History: Subsec. 146(21) amended by 2000, c. 12, Sch. 2, s. 2, to replace “spouse” 
with “spouse or common-law partner”, and by Sch. 2, s. 9, to replace “marriage” with 
“marriage or common-law partnership”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Subsec. 146(21) amended by 1999, c. 22, subsec. 59(6), applicable to transfers made 
after 1994. It formerly read: 


(21) Where an amount (other than an amount that is part of a series of periodic 
payments) is transferred on behalf of a particular individual directly from a pro- 
vincial pension plan prescribed for the purpose of paragraph 60(v) 


(a) to a registered retirement savings plan or a registered retirement income 
fund under which the particular individual is the annuitant, 


(b) to a registered retirement savings plan or registered retirement income 
fund under which the spouse or former spouse of the particular individual is 
the ‘annuitant, where the particular individual and the spouse or former 
spouse are living separate and apart and the transfer is made under a decree, 
order or judgment of a competent tribunal, or under a written separation 
agreement, relating to a division of property between the particular indivi- 
dual and the spouse or former spouse in settlement of rights arising out of,, or 
on the breakdown of, their marriage, 


(c). to acquire, from a person licensed or otherwise authorized under the laws 
of Canada or a province to carry on in Canada an annuities, business, an 
annuity that would be described in subparagraph 60(1)(ii) if the particular 
individual were the taxpayer referred to therein and if that subparagraph 
were read without reference to clause (B) thereof, or 


(d) to acquire, from a person licensed or otherwise authorized under the laws 
of Canada or a province to carry on in Canada an annuities business, an 
annuity that would be described in subparagraph 60(1)(ii) if the particular 
individual’s spouse or former spouse were the taxpayer referred to therein 
and if that subparagraph were read without reference to clause (B) thereof, 
where the particular individual and the spouse or former spouse are living 
separate and apart and the transfer is made under a decree, order or judgment 
of a competent tribunal, or under a written separation agreement, relating to 
a division of property between the individual and the spouse or former 
spouse in settlement of rights arising out of, or on the breakdown of, their 
marriage, 

except where the amount arose as a consequence of the death of an individual 

(other than the particular individual or a spouse or former spouse of the particu- 

lar individual), 
(e) the amount shall not, solely because of that transfer, be included because 
of subparagraph 56(1)(a)(i) in computing the income of a taxpayer, and 
(f) no deduction may be made under any provision of this Act in respect of 
the transfer in computing the income of a taxpayer. 


Subsec. 146(21) added by 1994, c. 21, subgec, 69(10), applicable to transfers occurring 
after 1991, except that 


(a) where a taxpayer elects under subsec. 26(10) of 1994, c. 21 [i.e. with respect to — 
subpara. 60(1)(v)], subsec. 146(21) does not apply in respect of transfers made on | 


behalf of the taxpayer in 1992; and 
(b) with respect to transfers made in 1992, 
(i) the word “spouse”, wherever it appears in subsec. 146(21), shall have the 
meaning assigned by subsec. 146( 1.1) as it read in its application to that year, 
and 
(ii) the word “marriage” in paras. 146(21)(b) and (d), shall be read as “mar- 
riage or other conjugal relationship”. 
Regulations: 7800(1) (prescribed provincial pension plan is the Saskatchewan Pen- 
sion Plan). 
Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 


(22) Deemed payment of RRSP premiums and provincial 
pension plan contributions [extension of contribution 
deadline] — If the Minister so directs, 
(a) except for the purposes of subparagraphs (S)(a)(iv. 1) and 
(5.1)(a)(iv), an amount paid by an individual in a taxation year 
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(other than an amount paid in the first 60 days of the year) as a 
contribution to an account under a prescribed provincial pension 
plan or as a premium is deemed to have been paid at the begin- 
ning of the year and not at the time it was actually paid; 


(b) all or part of the amount may be designated ‘n writing by the 
individual for the purpose of paragraph 60()), J.1) or (1) or sub- 
section 146.01(3) or 146.02(3); and 


(c) the designation is deemed to have been made in the indivi- 
dual’s return of income for the preceding taxation year or in a 
prescribed form filed with that return, as the case may be. 


History: Subsec. 146(22) added by 1999, c. 22, subsec: 59(6), applicable to amounts 
paid after 1997. 


Definitions [s. 146]: “amount” — 248(1); “annuitant” — 146(1); “annuity” — 
248(1); “arm’s length” — 251(1); “assessment”, “authorized foreign bank’ — 248(1): 
“beneficiary” — 108(1); “benefit” — 146(1); “business” — 248(1); “calendar year” — 
Interpretation Act 37(1)(a); “Canada” — 255; “carrying on business” — 253; 
“child” — 252(1); “common-law partner”, “common-law _ partnership” — 248(1); 
“consequence of the death”, “consequence of the annuitant’s death”, “consequence of 
the individual’s death” — 248(8); “corporation” — 248(1), Interpretation Act 35(1); 
“credit union” — 137(6), 248(1);, “death benefit” — 248(1); ‘deferred profit sharing 
plan” — 147(1), 248(1); “depositary” — 146(1)“retirement savings plan’’(b)(ii1); “des- 
ignated withdrawal” — 146.01(1); “earned income” — 146(1); “employer”, “employ- 
ment” — 248(1); “estate” — 104(1), 248(1); “farm loss” — 111(8), 248(1); ““farm- 
ing” — 248(1); “financially dependent” — 146(1.1);, “former spouse” — 252(3); 
“immovable” — Quebec Civil Code art. 900-907, “individual” — 248(1); “interest ina 
family farm partnership” — 70(10), “issuer” — 146(1); “legal representative” — 
248(1); “licensed annuities provider’ — 147(1), 248(1); “‘life insurance policy” — 
138(12), 248(1); “listed” — 87(10); “listed personal property” — 54, 248(1); “matur- 
ity” — 146(1); “Minister” — 248(1); “money purchase limit” — 147.1(1), 248(1); “net 


past service pension adjustment”, “non-qualified investment” — 146(1); “‘non-resi- 
dent”, “office” — 248(1); “PSPA withdrawals” — Reg. *8307(5); “parent” — 252(2); 
“past service pension adjustment” — 248(1), Reg. 8303; ‘pension adjustment” — 


248(1), Reg. 8301(1); “person” — 248(1), “premium” — 146(1); “prescribed” — 
248(1); “prescribed stock exchange in Canada” — Reg. 3200; “prescribed with- 
drawal” — Reg. 8306(6); “property” — 248(1); “province” — Interpretation: Act 
35(1);. “qualified investment” — 146(1); “RRSP deduction limit”, “RRSP. dollar 
limit” — 146(1), 248(1); “received” — 146(20); “refund of premiums” — 146(1); 


“registered pension plan” — 248(1); “registered retirement income fund” — 146.3(1), 
248(1); “registered retirement savings plan” — 146(1), 248(1); “regulation” — 248(1); 
“resident” — 250: “retirement income” — 146(1); “retirement savings plan” — 146(1), 
248(1); “retiring allowance”, “salary or wages’, “separation agreement”, “share” — 
248(1); ‘spousal or common-law partner plan” — 146(1); “spouse” — 252(3); “super- 


annuation or pension benefit” — 248(1): “tax-paid amount” — 146(1): “tax paya- 
ble’? —— 248(2); “taxable capital gain’? — 38, 248(1); “taxable income’ — 2(2), 248(1): 
“taxation year’? — 249; “taxpayer” — 248(1); “testamentary trust” — 108(1), 248(1); 
“total pension adjustment reversal” — 248(1); “trust” — 104(1), 248(1), (3); “unused 
RRSP. deduction room” — 146(1), 248(1); “writing” — Interpretation Act 35(1). 


je Future Amendment — Tax pre-paid savings — 
sleigh ver Roun pbangl 8918) Humseuiy eet 
Federal budget, Supplementary Information, February 18, 2003: Tax Pre- 
Paid Savings Plans. ou ere —  =—is 
This budget contains proposals to increase registered pension plan and registered retire- 
ment savings plan limits to support saving by Canadians. It is important that the tax 
system continue to provide and improve upon mechanisms to support saving. The Gov- 
ernment has received numerous representations from individuals, researchers and busi- 
nesses that Canada’s tax system should be more conducive to saving. In particular, 
some of these have proposed the creation of tax pre-paid savings plans (TPSPs). 
TPSPs are savings vehicles that, like RRSP. increase the after-tax return to saving 
compared to saying in unregistered -TPSPs, however, are structured differently 
than RRSPs. Ina TPSP, no deduce ded on contributions (in this sense, the 
income tax on contributions is “pre- ‘but the investment income in the plan and 
withdrawals are not subject to income tax. A number of other countries provide for 
availability to taxpayers of a combination of RRSP-type and TPSP-type vehicles that 
improve the tax treatment of savings. 


P 
") 


There are a number of important issues that would have to be considered in examining 
any proposal to introduce TPSPs, for example: their effect on savings behaviour, im- 
pact on government revenues, and ‘whether such plans could be effectively 
addanireds (7 Se Oe oe 
The Government intends to review and consult with respect to these issues in order to 
assess whether TPSPs could be a useful and appropriate mechanism to provide addi- 
tional savings opportunities for Canadians. : Pe ee 
oy Be ee a ‘ Re ER, SO GS 
Federal budget, Supplementary Information, March 23, 2004: Tax Treatment 
of Savings 84 ance : ie : 
A tax system that encourages private saving is important both to support investment 
and economic growth and to allow Canadians to meet their individual savings needs. 
Budget 2003 announced increases in the registered pension plan (RPP) and registered 


retirement savings plan (RRSP) limits to $18,000 by 2005 and 2006 respectively. It 
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plans (TPSPs) could be — 
Canadians. . 


consideration, —__ 


Home Buyers’ Plan 


146.01 (1) Definitions — In this section, 
“annuitant” has the meaning assigned by subsection 146(1); 
“benefit” has the meaning assigned by subsection 146(1); 


“completion date”, in respect of an amount received by an indivi- 
dual, is 


(a) where the amount was received before March 2, 1993, Octo- 
ber 1, 1993, 


(b) where the amount was received after March 1, 1993 and 
before March 2, 1994, October 1, 1994, and 


(c) in any other case, October 1 of the calendar year following 

the calendar year in which the amount was received; 
History: Paras. (b) and (c) substituted for para. (b) in the definition “completion date” 
in subsec. 146.01(1) by 1995, c. 3, subsec. 44(1), applicable to 1994 et seq. Para. (b) 
formerly read: 

(b) in any other case, October 1, 1994; 


The definition “completion date” added to subsec. 146.01(1) by 1994, c. 8, subsec. 
19(3), applicable to 1992 et seq. 


“designated withdrawal” of an individual is an amount received 
by the individual, as a benefit out of or under a registered retirement 
savings plan, pursuant to the individual’s written request in the pre- 
scribed form referred to in paragraph (a) of the definition “eligible 
amount” (as that definition read in its application to amounts re- 
ceived before 1999), paragraph (a) of the definition “regular eligible 
amount” or paragraph (a) of the definition “supplemental eligible 
amount”; 


History: The definition “designated withdrawal” added to subsec. 146.01(1) by 1999, 
c. 22, subsec. 60(4), applicable after 1998. 


“eligible amount” of an individual is a regular eligible amount or 
supplemental eligible amount of the individual: 


Related Provisions: 146(5)(a)(iv.1), 146(5.1)(a)(iv) — Amount withdrawn within 
90 days under Home Buyers’ Plan ineligible for RRSP contribution; 146.01(2) — In- 
terpretation; 146.01(3), (4) — Repayment of eligible amounts to RRSP. 


History: The definition “eligible amount” in subsec. 146.01(1) amended by 1999, c. 
22, subsec. 60(1), applicable to amounts received after 1998. It formerly read: 


“eligible amount” in respect of an individual means an amount received at a par- 
ticular time by the individual as a benefit out of or under a registered retirement 
savings plan where 


(a) the amount is received after February 25, 1992 pursuant to the written 
request of the individual in prescribed form in which the individual sets out 
the location of a qualifying home that the individual has begun, or intends 
not later than one year after its acquisition by the individual to begin, using 
as a principal place of residence, d 


(b) the individual is resident in Canada at the particular time and entered into 
an agreement in writing before the particular time for the acquisition of the 
qualifying home or with respect to its construction, 


(c) the individual acquires the qualifying home (or replacement property for 
the qualifying home) after February 25, 1992 and before the completion date 
in respect of the amount, 


(d) neither the individual nor the individual's spouse acquired the qualifying 
home more than 30 days before the particular time, 
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(d.1) if the particular time is after March 1, 1994, 


(i) the individual did not have an owner-occupied home in the period 
that began at the beginning of the fourth preceding calendar year that 
ended before the particular time and ended on the 31st day before the 
particular time, and 


(ii) the individual’s spouse did not have an owner-occupied home in the 
period referred to in subparagraph (i) 


(A) that is inhabited by the individual during the spouse’s marriage 
to the individual, or 


(B) that is a share of the capital stock of a cooperative housing cor- 
poration that relates to a housing unit that is inhabited by the indivi- 
dual during the spouse’s marriage to the individual, 


(e) unless the individual acquired the qualifying home before the particular. 
time, the individual is resident in Canada throughout the period beginning 
immediately after the particular time and ending at the earliest of any time at 
which the individual acquired the qualifying home or any replacement pro- 
perty for the qualifying home, 


(f) the total of the amount and all eligible amounts received by the individual 
at or before the particular time does not exceed $20,000, 


(g) if the particular time is after March 1, 1993 and before March 2, 1994, 
neither the individual, nor another individual who was, at any time after Feb- 
ruary 25, 1992 and before the particular time, a spouse of the individual, 
received an eligible amount before March 2, 1993, 


(h) if the particular time is after March 1, 1994 and before 1995, the indivi- 
dual did not receive an eligible amount before March 2, 1994, and 


(i) if the particular time is after 1994, the individual did not receive an eligi- 
ble amount before the calendar year that includes the particular time; 


Para. (a) of the definition “eligible amount” in subsec. 146.01(1) amended and (d.1) 
added by 1995, c. 3, subsecs. 44(2) and (3), applicable to 1994 et seq. Para. (a) for- 
merly read: 


(a) the amount is received after February 25, 1992 and before March 2, 1994 
pursuant to the written request of the individual in prescribed form in which the 
individual sets out the location of a qualifying home that the individual has be- 
gun, or intends not later than one year after its acquisition by the individual to 
begin, using as a principal place of residence, 


Paras. (g) to (i) substituted for para. (g) in the definition “eligible amount” in subsec. 
146.01(1) by 1995, c. 3, subsec. 44(4); para. (g) applicable to 1992 et seq., and paras. 
(h) and (i) applicable to 1994 et seq. Para. (g) formerly read: 


(g) if the particular time is after March 1, 1993, neither the individual, nor an- 
other individual who was, at any time after February 25, 1992 and before the 
particular time, a spouse of the individual, received an eligible amount before 
March 2, 1993; 


The definition of “eligible amount” in subsec. 146.01(1) amended by 1994, c. 8, sub- 
sec. 19(1), applicable to 1992 et seg. The definition formerly read: 


“eligible amount” in respect of an individual means an amount received at a par- 
ticular time by the individual as a benefit out of or under a registered retirement 
savings plan where 


(a) the amount is received after February 25, 1992 and before March 2, 1993 
pursuant to the written request of the individual in prescribed form in which 
the individual sets out the location of a qualifying home that the individual 
has begun, or intends not later than one year after its acquisition by the indi- 
vidual to begin, using as a principal place of residence, 


(b) the individual is resident in Canada at the particular time and entered into 
an agreement in writing before the particular time for the acquisition of the 
qualifying home or with respect to its construction, 

(c) the individual acquires the qualifying home (or replacement property for 
the qualifying home) after February 25, 1992 and before October 1, 1993, 
(d) neither the individual nor the individual’s spouse acquired the qualifying 
home more than 30 days before the particular time, 


(€) unless the individual acquired the qualifying home before the particular 
time, the individual is resident in Canada throughout the period beginning 
immediately after the particular time and ending at the earliest of any time at 
which the individual acquired the qualifying home or any replacement pro- 
perty for the qualifying home, and 


(f) the total of the amount and all eligible amounts received by the individual 
at or before the particular time does not exceed $20,000; 


Regulations: 214(1) (information return). 
Forms: T1036: Home buyers’ plan — request to withdraw funds from-an RRSP; 
RC4135: Home Buyers’ Plan [guide]. 


“excluded premium” in respect of an individual means a premium 
under a registered retirement savings plan where the premium 


(a) was designated by the individual for the purposes of para- 
graph 60(j), (j.1), G.2) or (), 
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(b) was an amount transferred directly from a registered retire- | Related Provisions: 146(1)*premium” — Definition excludes repayment described 
ment savings plan, registered pension plan, registered retirement in para. (b); 146(8) — Home Buyers’ Plan withdrawal not to be included in income; 
income fund, deferred profit sharing plan or a provincial pension 146.01(2)(c) — Special mee 

plan prescribed for the purpose of paragraph 60(v), History: The definition “excluded withdrawal” in subsec. 146.01(1) amended by 1999, 


22, subsec. 60(2), applicable to amounts received after 1996, except that the portion 


(c) was deductible under subsection 146(6.1) in computing the | of para. (b) of the definition before subpara. (ii), as amended, sheil in its application to 


individual’s income for any taxation year, or amounts received before 1999 be read as follows: 
(d) was deducted in computing the individual’s income for the (b) a particular amount (other than an eligible amount), received in a calendar 
1991. taxation year; year, that would be an eligible amount of the individual if 
History: Para. (b) of “excluded premium” in subsec. 146.01(1) substituted by 1994, c. (i) the definition “eligible amount” were read without reference to 
21, s. 70, applicable to 1992 et seq. That para. formerly read: paragraphs (c) and (e) of that definition, 
(b) was an amount transferred directly from a registered retirement savings plan, The definition formerly read: 
registered pension plan, registered retirement income fund or deferred profit “excluded withdrawal” in respect of an individual means 


sharing plan, ae : eis. 
(a) an eligible amount received by the individual, or 

“excluded withdrawal’ of an individual means (b) an amount (other than an eligible amount) that would, if the definition 

“eligible amount” were read without reference to paragraphs (c) and (e) 


(a) an eligible amount received by the individual, ae : $oe 
thereof, be an eligible amount received by the individual out of or under a 


(b) a particular amount (other than an eligible amount) received registered retirement savings plan in respect of which a person is the issuer, 
while the individual was resident in Canada and in a calendar where either 
year if (i) the individual 
(i) the particular amount would be an eligible amount of the (A) died before the end of the calendar year that includes the com- 
individual if the definition “regular eligible amount” were pletion date in respect of the amount, and 
read without reference to paragraphs (c) and (g) of that defi- (B) was resident in Canada throughout the period beginning imme- 
nition and the definition “supplemental eligible amount” diately after the amount was received and ending at the time of the 
were read without reference to paragraphs (d) and (f) of that death, or 
definition, (ii) the amount is repaid before the end of the calendar year described in 


clause (i)(A) to a registered retirement savings plan in respect of which 


(ii) a payment (other than an excluded premium) equal to the the person is the issuer (or, where the individual was not resident in 


particular amount is made by the individual under a retire- Canada at the time the individual filed a return of income under this Part 
ment saving plan that is, at the end of the taxation year of the for the taxation year in which the amount was received by the indivi- 
payment, a registered retirement savings plan under which dual. before the earlier of the end of the calendar year described in 
the individual is the annuitant, clause (i)(A) and the time at which the individual filed that return) and 
as : : : : the issuer is notified of the repayment in prescribed form submitted to 
(iii) the payment is made before the particular time that is the issuer at the time the repayment is made, 
(A) if the individual was not resident in Canada at the except that where an amount would, but for subclause (2)(c)(ii)(A)@D), be an 
time the individual filed a return of income for the taxa- eligible amount, subparagraph (b)(ii) applies in respect of the amount as if the 
tion year in which the particular amount was received, the first reference therein to “described in clause (i)(A)” were read as “following the 
earlier of calendar year described in clause (AY; 


. That portion of the definition of “excluded withdrawal” in subsec. 146.01(1) following 
(1) the end of the following calendar year, and para. (a) amended by 1994, c, 8, subsec. 19(2), applicable to 1992 er seq. That portion 


(Il) the time at which the individual filed the return, formerly read: 


(B) where clause (A) does not apply and the particular (b) an amount (other than an eligible amount) that would, if the definition 
amount would, but for subclause (2)(c)Gi)(A)C1), be an “eligible amount” were read without reference to paragraphs (c) and (e) of 
eligible amount, the end of the second following calendar that definition, be an eligible amount received by the individual out of or 
year, and under a registered retirement savings plan in respect of which a person is the 


issuer, where either 


(C) a, other case, the end of the following calendar (i) the individual died before 1994 and was resident in Canada through- 


el and out the period beginning immediately after the amount was received and 
(iv) either ending at the time of the death, or 
(A) if the particular time is before 2000, the payment is (ii) the amount is repaid before 1994 to a registered retirement savings 


plan in respect of which the person is the issuer (or, where the individual 
was not resident in Canada at the time the individual filed a return of 
income under this Part for the taxation year in which the amount was 


made, as a repayment of the particular amount, to the is- 
suer of the registered retirement savings plan from which 


the particular amount was received, no other payment is received by the individual, before the earlier of January 1, 1994 and the 
made as a repayment of the particular amount and that time the individual filed that return) and the issuer is notified of the re- 
issuer 1S notified of the payment in prescribed form sub- payment in prescribed form submitted to the issuer at the time the repay- 
mitted to the issuer at the time the payment is made, or ment is made, 


made after 1999 and before the partic- except that, where an amount would, but for subclause (2)(c)Gi)(A)UD, be an 
eligible amount, subparagraph (b)(ii) applies in respect of the amount as if the 
first reference therein to “1994” were #1995"; 


(B) the payment is 
ular time and the payment (and no other payment) is des- 
ignated under this clause as a repayment of the particular 
amount in prescribed form filed with the Minister on or 
before the particular time (or before such later time as is | “HBP balance” of an individual at any time means the amount, if 


Regulations: 104(3) — No tax withheld at source on excluded withdrawal. 


acceptable to the Minister), or any, by which the total of all eligible amounts received by the indi- 
(c) an amount (other than an eligible amount) that is received in | vidual at or before that time exceeds the total of 
a calendar year before 1999 and that would be an eligible (a) all amounts designated under subsection (3) by the individual 
amount of the individual if the definition “eligible amount”, as it for taxation years that ended before that time, and 
applied to amounts received before 1999, were read without ref- (b) all amounts each of which is included under subsection (4) 
erenitete paragraphs (c) and (2)! of (ratrden ctor Where, the or (5) in computing the individual’s income for a taxation year 
individual that ended before that time; 


(i) died before the end of the following calendar year, and | peated Provisions: 150(1.1)(b)(iv) — Individual with HBP balance must file tax 
(ii) was resident in Canada throughout the period that began | return. 

immediately after the amount was received and ended at the | History: The definition “HBP balance” added to subsec. 146.01(1) by 1999, c. 22, 
time of the death; subsec. 60(4), applicable after 1998. 
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“issuer” has the meaning assigned by subsection 146(1); 


“participation period” of an individual means each period 
(a) that begins at the beginning of a calendar year in which the 
individual receives an eligible amount, and 
(b) that ends immediately before the beginning of the first subse- 
quent calendar year at the beginning of which the individual’s 
HBP balance is nil; 


History: The definition “participation period” added to subsec. 146.01(1) by 1999, c. 
22, subsec. 60(4), applicable after 1998. 
“premium” has the meaning assigned by subsection 146(1); 


“qualifying home” means 
(a) a housing unit located in Canada, or 
(b) a share of the capital stock of a cooperative housing corpora- 


tion, the holder of which is entitled to possession of a housing 
unit located in Canada, 


except that, where the context so requires, a reference to a qualify- 
ing home that is a share described in paragraph (b) means the hous- 
ing unit to which the share described in that paragraph relates; 


“quarter” means any of the following periods in a calendar year: 
(a) the period beginning on January 1 and ending on March 31, 
(b) the period beginning on April 1 and ending on June 30, 
(c) the period beginning on July 1 and ending on September 30, 
and 
(d) the period beginning on October 1 and ending on December 
31. 

Proposed Repeal — 146.01(1)“quarter” _ .. 

Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 141(1) 


will repeal the definition “quarter” in subsec. 146.01(1), applicable to 2002 ef seq. 
Technical Notes: Subsection 146.01(1) contains the definition “quarter” for purposes 
of the rules relating to the HBP. This definition is repealed as a consequence of the 
repeal of subsection 146.01(8), where this definition applied, — . a 


“regular eligible amount” of an individual. means an amount te- 
ceived at a particular time by the individual as a benefit out of or 
under a registered retirement savings plan if 


(a) the amount is received pursuant to the individual’s written 
request in a prescribed form in which the individual sets out the 
location of a qualifying home that the individual has begun, or 
intends not later than one year after its acquisition by the indivi- 
dual to begin, using as a principal place of residence, 


(b) the individual entered into an agreement in writing before the 
particular time for the acquisition of it or with respect to its 
construction, 


(c) the individual 
(i) acquires the qualifying home (or a replacement property 


for the qualifying home) before the completion date in re- 
spect of the amount, or 


(ii) dies before the end of the calendar year that includes the 
completion date in respect of the amount, 


(d) neither the individual nor the individual’s spouse or com- 
mon-law partner acquired the qualifying home more than 30 
days before the particular time, 


(e) the individual did not have an Owner-occupied home in the 
period 


(i) that began at the beginning of the fourth preceding calen- 
dar year that ended before the particular time, and 


(ii) that ended on the 31st day before the particular time, 


(f) the individual’s spouse or common-law partner did not, in the 
period referred to in paragraph (e), have an Owner-occupied 
home 


(i) that was inhabited by the individual during the spouse’s or 
common-law partner’s marriage or common-law partnership 
to the individual, or 
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(ii) that was a share of the capital stock of a cooperative 
housing corporation that relates to a housing unit inhabited 
by the individual during the spouse’s or common-law part- 
ner’s marriage or common-law partnership to the individual, 


(g) the individual 


(i) acquired the qualifying home before the particular time 
and is resident in Canada at the particular time, or 


(1i) is resident in Canada throughout the period that begins at 
the particular time and ends at the earlier of the time of thé 
individual’s death and the earliest time at which the indivi- 
dual acquires the qualifying home or a replacement property 
for it, 


(h) the total of the amount and all other eligible amounts re- 
ceived by the individual in the calendar year that includes’ the 
particular time does not exceed $20,000, and 


(i) the individual’s HBP balance at the beginning of the calendar 
year that includes the particular time is nil; 
History: Para. (d) and the opening words of para. (f) of the definition “regular eligible 
amount” in subsec. 146.01(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 er seg., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“‘common-law 
partner’’. 
Subparas. (f)(i) and (ii) of the definition “regular eligible amount” amended by 2000, c. 
12, Sch. 2, s. 7, to replace “spouse’s” with “spouse’s or common-law partner’s”, and by 
Sch. 2, s. 9, to replace “marriage” with “marriage or common-law partnership”, appli- 
cable to 2001 et seq., in force July 31, 2000. See also the transitional rules reproduced 
under 248(1)“common-law partner’’. 


The definition “regular eligible amount” added to subsec, 146.01(1) by 1999, c. 22, 
subsec. 60(4), applicable to amounts received after 1998. 


Regulations: 214(1) (information return). 


“replacement property” for a particular qualifying home in re- 
spect of an individual, or of a specified disabled person in respect of 
the individual, means another qualifying home that 


(a) the individual or the specified disabled person agrees to ac- 
quire, or begins the construction of, at a particular time that is 
after the latest time that the individual made a request described 
in the definition “designated withdrawal” in respect of the par- 
ticular qualifying home, 


(b) at the particular time, the individual intends to be used by the 
individual or the specified disabled person as a principal place of 
residence not later than one year after its acquisition, and 


(c) none of the individual, the individual’s spouse or common- 
law partner, the specified disabled person or that person’s 
Spouse or common-law partner had acquired before the particu- 
lar time; 
History: Para. (c) of the definition “replacement property” in subsec. 146.01(1) 
amended by 2000, c. 12; Sch. 2, s. 1, to replace “spouse” with “spouse or common-law 
partner”, applicable to 2001 et seq., in force July 31, 2000. See also the transitional 
rules reproduced in the History to 248(1)*common-law partner”. 
The definition “replacement property” in subsec. 146.01(1) amended by 1999, c¢. 22, 
subsec, 60(3), applicable after 1998. It formerly read: 


“replacement property” for a particular qualifying home in respect of an indivi- 
dual means another qualifying home where 


(a) the individual 
(i) agreed to acquire, or 
(ii) began the construction of 


the other qualifying home at a particular time that is after the latest time that 
the individual requested a withdrawal in respect of the particular qualifying 
home under paragraph (a) of the definition “eligible amount”, 

(b) the individual intended, at the particular time, that the other qualifying 
home be used by the individual as a principal place of residence not later 
than one year after its acquisition, and 


(c) neither the individual nor the individual’s spouse had acquired the other 
qualifying home before the particular time. 


“specified disabled person’, in respect of an individual at any 
time, means a person who 


(a) is the individual or is related at that time to the individual, 
and 
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(b) would be entitled to a deduction under subsection 118.3(1) in 
computing tax payable under this Part for the person’s taxation 
year that includes that time if that subsection were read without 
reference to paragraph (c) of that subsection; 


Related Provisions: 146.01(1)“supplemental eligible amount” — Withdrawal to ac- 
quire accessible home for specified disabled person. 


History: The definition “specified disabled person” added to subsec. 146.01(1) by 
1999, c, 22, subsec. 60(4), applicable after 1998. 


“spouse”? — [Repealed] 
History: Definition of “spouse” in subsec. 146.01(1) added by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 83(2), applicable to 1992 taxation year only. The definition read: 


“spouse” has the meaning assigned by subsection 146(1.1). 


“supplemental eligible amount” of an individual means an 
amount received at a particular time by the individual as a benefit 
out of or under a registered retirement savings plan if 


(a) the amount is received pursuant to the individual’s written 
request in a prescribed form identifying a specified disabled per- 
son in respect of the individual and setting out the location of a 
qualifying home : 
(i) that has begun to be used by that person as a principal 
place of residence, or 


(ii) that the individual intends to be used by that person as a 
principal place of residence not later than one year after its 
first acquisition after the particular time, 


(b) the purpose of receiving the amount is to enable the specified 
disabled person to live 


(i) in a dwelling that is more accessible by that person or in 
which that person is more mobile or functional, or 


(ii) in an environment better suited to the personal needs and 
care of that person, 


(c) the individual or the specified disabled person entered into an 
agreement in writing before the particular time for the acquisi- 


tion of the qualifying home or with respect to its construction, 
(d) either 
(i) the individual or the specified disabled person acquires 
the qualifying home (or a replacement property for it) after 
1998 and before the completion date in respect of the 
amount, or 


(ii) the individual dies before the end of the calendar year 
that includes the completion date in respect of the amount, 


(e) none of the individual, the spouse or common-law partner of 
the individual, the specified disabled person or the spouse or 
common-law partner of that person acquired the qualifying 
home more than 30 days before the particular time, 


(f) either 
(i) the individual or the specified disabled person acquired 
the qualifying home before the particular time and the indivi- 
dual is resident in Canada at the particular time, or 
(ii) the individual is resident in Canada throughout the period 


that begins at the particular time and ends at the earlier of the 
time of the individual’s death and the earliest time at which 


(A) the individual acquires the qualifying home or a re- 
placement property for it, or 
(B) the specified disabled person acquires the qualifying 
home or a replacement property for it, 
(g) the total of the amount and all other eligible amounts re- 
ceived by the individual in the calendar year that includes the 
particular time does not exceed $20,000, and 
(h) the individual’s HBP balance at the beginning of the calen- 
dar year that includes the particular time 1s nil. 
Related Provisions: 118.2(2)(1.2), (1.21) — Medical expense credit for disability- 
related renovations and construction costs. 


History: Para. (e) of the definition “supplemental eligible amount” in subsec. 
146.01(1) amended by 2000, c. 12. Sch. 2, s. 1, to replace “spouse” with “spouse or 


S. 146.01(2)(d)(iii) 


common-law partner”, applicable to 2001 ef seq., in force July 31, 2000, See also the 
transitional rules reproduced in the History to 248(1)"*common-law partner”. 


The definition “supplemental eligible amount” added to subsec. 146.01(1) by 1999, ¢. 
22, subsec. 60(4), applicable to amounts received after 1998. 


Regulations: 214(1) (information return). 


(2) Special rules — For the purposes of this section, 


(a) an individual shall be considered to have acquired a qualify- 
ing home if the individual acquired it jointly with one or more 
other persons; 


(a.1) an individual shall be considered to have an owner-occu- 
pied home at any time where, at that time, the individual owns, 
whether jointly with another person or otherwise, a housing unit 
or a share of the capital stock of a cooperative housing corpora- 
tion and 


(i) the housing unit is inhabited by the individual as the indi- 
vidual’s principal place of residence at that time, or 


(ii) the share was acquired for the purpose of acquiring a 
right to possess a housing unit owned by the corporation and 
that unit is inhabited by the individual as the individual’s 
principal place of residence at that time; 


(b) where an individual agrees to acquire a condominium unit, 
the individual shall be deemed to have acquired it on the day the 
individual is entitled to immediate vacant possession of it; 


(c) except for the purposes of subparagraph (g)(ii) of the defini- 
tion “regular eligible amount” and subparagraph (f)(ii) of the 
definition “supplemental eligible amount”, an individual or a 
specified disabled person in respect of the individual is deemed 
to have acquired, before the completion date in respect of a des- 

ignated withdrawal received by the individual, the qualifying 
home in respect of which the designated withdrawal was re- 
ceived if 


(i) neither the qualifying home nor a replacement property 
for it was acquired by the individual or the specified disabled 
person before that completion date, and 


(ii) either 
(A) the individual or the specified disabled person 


(I) is obliged under the terms of a written agreement in 
effect on that completion date to acquire the qualifying 
home (or a replacement property for it) on or after that 
date, and 


(II) acquires the qualifying home or a replacement 
property for it before the day that is one year after that 
completion date, or 


(B) the individual or the specified disabled person made 
payments, the total of which equalled or exceeded the to- 
tal of all designated withdrawals that were received by the 
individual in respect of the qualifying home, 


(I) to persons with whom the individual was dealing at 
arm’s length, 


(II) in respect of the construction of the qualifying 
home or a replacement property for it, and 


(II1) in the period that begins at the time the individual 
first received a designated withdrawal in respect of the 
qualifying home and that ends before that completion 
date; and 


(d) an amount received by an individual in a particular calendar 
year is deemed to have been received by the individual at the 
end of the preceding calendar year and not at any other time if 


(i) the amount is received in January of the particular year (or 
at such later time as is acceptable to the Minister), 


(ii) the amount would not be an eligible amount if this sec- 
tion were read without reference to this paragraph, and 


(iii) the amount would be an eligible amount if the definition 


“regular eligible amount” in subsection (1) were read without 
reference to paragraph (1) of that definition and the definition 
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“supplemental eligible amount” were read without reference 
to paragraph (h) of that definition. 
Related Provisions: 146(5)(a)(iv.1), 146(5.1)(a)(iv) — Amount withdrawn within 
90 days under Home Buyers’ Plan ineligible for RRSP contribution. 


History: Para. 146.01(2)(c) amended, paras. (d) and (e) repealed, and para. (f) 
amended and renumbered as para. (d), by 1999, c. 22, subsec. 60(5), applicable to 
amounts received after 1998. Paras. (c)-(f) formerly read: 


(c) where 


(i) neither a qualifying home in respect of which an individual withdrew an 
amount described in paragraph (a) of the definition “eligible amount” in sub- 
section (1) nor a replacement property for the qualifying home has been ac- 
quired by the individual before the completion date in respect of the amount, 
and 


(ii) either 
(A) the individual 


dual or the individual’s spouse after March 1, 1994 and before the particular time 
shall be deemed to have been paid on March 1, 1994; and 


(f) where 
(i) an individual receives an eligible amount in a particular calendar year, 


(ii) at a particular time in January of the following calendar year (or at such 
later time in that following year as is acceptable to the Minister), an indivi- 
dual receives another amount that would, if the definition “eligible amount” 
in subsection (1) were read without reference to paragraph (i) thereof, be an 
eligible amount, and 


(iii) the request described in paragraph (a) of the definition “eligible 
amount” in subsection (1) pursuant to which the other amount was received 
was made before the end of the particular calendar year 


except for the purposes of this paragraph and paragraphs (a) to (h) of the defini- 
tion “eligible amount” in subsection (1), the other amount shall be deemed to 
have been received by the individual at the end of the particular calendar year 
and not at the particular time. 


(1) is obliged under the terms of a written agreement in effect on Para. 146.01(2)(a.1) added by 1995, c. 3, subsec. 44(5), applicable to 1994 et seq. 
that completion date to acquire the qualifying home (or a replace- Subparas. 146.01(2)(d)(ii) and (iii) amended by 1995, c. 3, subsec. 44(6), applicable to 


ment property for the qualifying home) on or after that date, 


(II) acquires the qualifying home or a replacement property for the 
qualifying home before the day that is one year after that comple- 
tion date, and 


(IH) is resident in Canada throughout the period beginning on that 
completion date and ending on the earlier of October 1 in the first 
calendar year beginning after that date and the earliest of any day on 
which the individual acquires the qualifying home or a replacement 
property for the qualifying home, or 


w 


1992 et seq. Subparas. (ii) and (iii) formerly read: 


(11) at a particular time after March 1, 1993 and before April 1993 the individual 
receives another amount that would, if the reference to “March 1, 1993” in para- 
graph (g) of the definition “eligible amount” in subsection (1) were read as 
“March 1993”, be an eligible amount, and 


(iil) the request described in paragraph (a) of the definition “eligible amount” in 
subsection (1) pursuant to which the other amount was received was made before 
March 2, 1993, 


Aer. Paras. 146.01(2)(e) and (f) substituted for para. (e) by 1995, c. 3, subsec. 44(7): para. 
the individual made payments (€) applicable to 1992 er seq., and para. (f) applicable to 1995 et seq, Para. (e) formerly 


(I) to persons with whom the individual was dealing at arm’s length, read: 


(If) in respect of the construction of the qualifying home or a re- 
placement property for the qualifying home, and 
(III) in the period beginning at the time the individual first withdrew 
an amount described in paragraph (a) of that definition in respect of 
the qualifying home and ending before that completion date, 
and the total of all payments so made was not less than the total of all 
amounts described in that paragraph in respect of the qualifying home 
that were withdrawn by the individual, 
except for the purpose of this paragraph, the individual shall be deemed to have 
acquired the qualifying home before that completion date: 


(d) where 


(i) an individual or a spouse of the individual receives an eligible amount 
before March 2, 1993, 


(e) where 


(i) at a particular time after March 1, 1994 and before April 1994, an indivi- 
dual receives an amount that would, if the reference to “March 2, 1994” in 
paragraph (a) of the definition “eligible amount” in subsection (1) were read 
as “Apnil 1994”, be an eligible amount, and 


(i) the request described in paragraph (a) of the definition “eligible amount” 
in subsection (1) pursuant to which the amount was received was made 
before March 2, 1994, 


except for the purposes of paragraphs (b) to (g) of the definition “eligible 
amount” in subsection (1) and the purposes of this paragraph, that amount shall 
be deemed to have been received by the individual on March 1, 1994 and not at 
the particular time and any premium paid by the individual or the individual’s 
spouse after March 1, 1994 and before the particular time under a registered re- 
tirement savings plan shall be deemed to have been paid on March 1, 1994. 


(ii) at a particular time after March 1, 1993 and before April 1993 (or at such Para. 146.01(2)(c) amended, paras. (d) and (e) added. by 1994, c. 8, subsec. 19(4), 
later time in 1993 as is acceptable to the Minister), the individual receives applicable to 1992 er seq. Para. (c) formerly read: 


another amount that would, if the definition “eligible amount” in subsection 
(1) were read without reference to paragraph (g) thereof, be an eligible 
amount, and 


(iii) the request described in paragraph (a) of the definition “eligible 
amount” in subsection (1) pursuant to which the other amount was received 
was made before March 2, 1993 or at such later time as is acceptable to the 
Minister, 


except for the purposes of paragraphs (a) to (f) of the definition “eligible 
amount” in subsection (1) and the purposes of this paragraph, the other amount 
shall be deemed to have been received by the individual on March 1, 1993 and 
not at the particular time and any premium paid by the individual or the indivi- 
dual’s spouse after March 1, 1993 and before the particular time under a regis- 
tered retirement savings plan shall be deemed to have been paid on March 1, 
1993; 


(e) where 


(i) at a particular time after March 1, 1994 and before April 1994 (or at such 
later time in 1994 as is acceptable to the Minister), an individual receives an 
amount that would, if paragraph (g) of the definition “eligible amount” in 
subsection (1) were read without reference to the words “and before March 
2, 1994” and that definition were read without reference to paragraphs (d.1) 
and (h) thereof, be an eligible amount, 


(ii) the request described in paragraph (a) of the definition “eligible amount” 
in subsection (1) pursuant to which the amount was received was made 
before March 2, 1994 or, where the individual received an eligible amount 
before March 2, 1994, at such later time as is acceptable to the Minister, and 


(iii) the individual does not elect by notifying the Minister in writing before 
the end of 1995 that this paragraph not apply 


except for the purposes of this paragraph and paragraphs (a) to (f) of the defini- 
tion “eligible amount” in subsection (1), that amount shall be deemed to have 
been received by the individual on March 1, 1994 and not at the particular time 


(c) where 


(i) neither a qualifying home in respect of which an individual withdrew an 
amount described in paragraph (a) of the definition “eligible amount” in sub- 
section (1) nor a replacement property for the qualifying home has been ac- 
quired by the individual before October 1, 1993, and 


(ii) either 
(A) the individual 

(1) is obliged under the terms of a written agreement in effect on 
October 1, 1993 to acquire the qualifying home (or a replacement 
property for the qualifying home) on or after that day, 

(Il) acquires the qualifying home or a replacement property for the 
qualifying home before October 1, 1994, and 

(II) is resident in Canada throughout the period beginning on Octo- 
ber 1, 1993 and ending on the earlier of October 1, 1994 and the 


earliest of any day on which the individual acquires the qualifying 
home or a replacement property for the qualifying home, or 


cS 


the individual made payments 
(I) to persons with whom the individual was dealing at arm’s length, 


(II) in respect of the construction of the qualifying home or a re- 
placement property for the qualifying home, and 


(IIT) in the period beginning at the time the individual first withdrew 
an amount described in paragraph (a) of that definition in respect of 
the qualifying home and ending before October 1, 1993. 


and the total of all payments so made was not less than the total of all 
amounts described in that paragraph in respect of the qualifying home 
that were withdrawn by the individual, 


except for the purposes of this paragraph, the individual shall be deemed to have 
acquired the qualifying home on September 30, 1993. 


and any premium paid under a registered retirement savings plan by the indivi- Forms: RC4135: Home Buyers’ Plan [guide]. 


= 44.06 
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(3) Repayment of eligible amount — An individual may desig- | year included in a particular participation period of the individual 
nate a single amount for a taxation year in a prescribed form filed | the amount determined by the formula 


with the individual’s return of income for the year if the amount 
does not exceed the lesser of 


(a) the total of all amounts (other than excluded premiums, re- 


(Aa Be cies 
(15—D) E 


payments to which paragraph (b) of the definition “excluded where 
withdrawal” in subsection (1) applies and amounts paid by the | A jg 


individual in the first 60 days of the year that can reasonably be 
considered to have been deducted in computing the individual’s 
income, or designated under this subsection, for the preceding 
taxation year) paid by the individual in the year or within 60 
days after the end of the year under a retirement savings plan 
that is at the end of the year or the following taxation year a 
registered retirement savings plan under which the individual is 
the annuitant, and 


(b) the amount, if any, by which 


(i) the total of all eligible amounts received by the individual 
before the end of the year 


exceeds the total. of B 


(ii) all amounts designated by the individual under this sub- 
section for preceding taxation years, and 


(iii) all amounts each of which is an amount included in com- 
puting the income of the individual under subsection (4) or 
(5) for a preceding taxation year. 
Related Provisions: 146.02(1)“excluded premium’(a) — Amount claimed under 
Home Buyers’ Plan ineligible for SP: 
History: The opening words of subsec. 146.01(3) amended by 1999, c. 22, subsec. 
60(6), applicable to 1999 et seq. The opening words formerly read: 


(3) An individual may designate a single amount for a taxation year in prescribed 
form filed with the individual's return of income required to be filed for the year 


or, if a return of income for the year is not required to be filed, filed with the D 


Minister on or before the individual’s filing-due date for the year, where the 
amount does not exceed the lesser of 


Para. 146.01(3)(a) amended by the said c. 22, subsec. 60(7), applicable to 1996 et seq. 
The para. formerly read: 


(a) the total of all amounts (other than excluded premiums and amounts paid by 
the individual in the first 60 days of the year that can reasonably be considered to 
have been either deducted in computing the individual’s income for the preced- 
ing taxation year or designated under this subsection for the preceding taxation 
year) paid by the individual in the year or within 60 days after the end of the year 
under a retirement savings plan that is at the end of the year or the following 
taxation year a registered retirement savings plan under which the individual is 


the annuitant, and E 


The opening words of subsec. 146.01(3) amended by 1996, c. 21, s. 35, applicable to 
1995 et seg. They formerly read: 


(3) An individual may designate a single amount for a taxation year in prescribed 
form filed with the individual’s return of income under this Part for the year or, 
if that return is not required to be filed, filed with the Minister on or before the 
balance-due day of the individual for the year, where the amount does not exceed 
the lesser of 
Subsec. 146.01(3) amended by 1995, c. 3, subsec. 44(8), applicable to 1995 et seq. 
Subsec. (3) formerly read: 
(3) An amount (other than an excluded premium) paid by an individual at a par- 
ticular time in a taxation year under a retirement savings plan that was at the end 
of the year a registered retirement savings plan under which the individual is the 
annuitant may be designated by the individual under this subsection (in pre- 


(a) where 


(i) the individual died or ceased to be resident in Canada 
in the particular year, or 


(ii) the completion date in respect of an eligible amount 
received by the individual was in the particular year 


nil, and 


(b) in any other case, the total of all eligible amounts re- 
ceived by the individual in preceding taxation years included 
in the particular period, 


iS 
(a) nil, if the completion date in respect of an eligible amount 


received by the individual was in the preceding taxation year, 
and 


(b) in any other case, the total of all amounts each of which is 
designated under subsection (3) by the individual for a pre- 
ceding taxation year included in the particular period; 


C. is the total of all amounts each of which is included under this 


subsection or subsection (5) in computing the individual’s in- 
come for a preceding taxation year included in the particular 
period; 

is the lesser of 14 and the number of taxation years of the indivi- 
dual ending in the period beginning 


(a) where the completion date in respect of an eligible 
amount received by the individual was before 1995, January 
1, 1995, and 


(b) in any other case, January | of the first calendar year be- 
ginning after the completion date in respect of an eligible 
amount received by the individual 


and ending at the beginning of the particular year, and 

iS 
(a) if the completion date in respect of an eligible amount 
received by the individual was in the preceding taxation year, 
the total of all amounts each of which is designated under 


subsection (3) by the individual for the particular year or any 
preceding taxation year included in the particular period, and 


(b) in any other case, the amount designated under subsection 
(3) by the individual for the particular year. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: The portion of subsec. 146.01(4) before the formula, para. (b) of the descrip- 
tion of A in the formula, and the descriptions of B, C and E, amended by 1999, c. 22, 
subsecs. 60(8)—(11), applicable to 1999 et seq. That portion and those descriptions for- 


scribed form submitted to the issuer of the plan at the time of the payment or at merly read: 


such later time as is acceptable to the Minister) to the extent that the amount so 
paid does not exceed the amount, if any, by which 
(a) the total of all eligible amounts received by the individual before the 
particular time 
exceeds the total of 
(b) all amounts designated under this subsection in respect of amounts paid 
before the particular time to registered retirement savings plans under which 
the individual is the annuitant, and 
(c) all amounts each of which is an amount included in computing the in- 
come of the individual under subsection (4) or (5) for a taxation year ending 
before the particular time. 
Forms: T1 General Sched. 7: RRSP contributions, transfers and designations of repay- 
ments under the home buyers’ plan; RC4135; Home Buyers’ Plan [guide]. 


(4) Portion of eligible amount not repaid — There shall be in- 
cluded in computing an individual's income for a particular taxation 
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(4) Where portion of eligible amount not repaid — There shall be included in 
computing the income of an individual for a particular taxation year ending after 
1994 the amount determined by the formula 


(b) in any other case, the total of all eligible amounts received by the indivi- 
dual in preceding taxation years; 


Bis 
(a) where the particular year is the 1995 taxation year, nil, and 


(b) in any other case, the total of all amounts designated by the indivi- 
dual under subsection (3) for preceding taxation years; 
Cis the total of all amounts each of which is an amount included under this 


subsection or subsection (5) in computing the income of the individual for a 
preceding taxation year; 


S. 146.01(4) 


(a) where the particular year is the 1995 taxation year, the total of all 
amounts each of which is an amount designated under subsection (3) by 
the individual for the particular year or a preceding taxation year, 
(b) where the particular year begins after 1995 and the completion date 
in respect of an eligible amount received by the individual was in the 
preceding taxation year, the total of all amounts each of which is desig- 
nated under subsection (3) by the individual for the particular year or a 
preceding taxation year, and 
(c) in any other case, the total of all amounts designated under subsec- 
tion (3) by the individual for the particular year. 
Para. (a) of the description. of A in subsec, 146.01(4) amended by 1995, c. 3, subsec. 
44(9), applicable to 1994 et seg. Para. (a) formerly read: 
(a) where the individual died or ceased to be resident in Canada in the particular 
year, nil, and 
The descriptions of D and E in subsec. 146.01(4) amended by 1995, c. 3, subsec. 
44(10), applicable to 1994 et seq, The descriptions of D and E formerly read: 

D is the lesser of 14 and the number of taxation years of the individual ending 
in the period beginning on January 1, 1995 and ending at the beginning of 
the particular year; and 

Ei suis 

(a) where the particular year is the 1995 taxation year, the total of all 
amounts each of which is an amount designated by the individual under 
subsection (3) for the particular year or any of the 3 preceding taxation 
years, and © 
(b) in any other case, the total of all amounts designated under subsec- 
tion (3) by the individual for the particular year. 
Subsec. 146.01(4) amended by 1994, ¢. 8, subsec. 19(5), applicable to 1992 ef seq. 
Subsec. (4) formerly read: 

(4) Where portion of eligible amount not: repaid — There shall be included in 

computing the income of an individual for a particular taxation year ending after 

1993 the amount determined by the formula 


(A—B-—C) 
ee 
(15 —-D) 


(a) where the individual died or ceased to be resident in Canada in the 
particular year, nil, and 


(b) in any other case, the total of all eligible amounts received by the 
individual in preceding taxation years; 


(a) where the particular year is the 1994 taxation year, nil, and 
(b) in any other case, the total of all amounts designated by the indivi- 
dual under subsection (3) for preceding taxation years; 


C_ is the total of all amounts each of which is an amount included under this 
subsection or subsection (5) in computing the income of the individual for a 
preceding taxation year; 


D is the lesser of 14 and the number of taxation years of the individual ending 
in the period beginning’ on January 1,1994 and ending at the beginning of 
the particular year; and 

Be ais 

(a) where the particular year is the 1994 taxation year, the total of all 
amounts each of which is an amount designated by the individual under 
subsection (3) for the particular year or either of the 2 preceding taxa- 
tion years, and 


(b) in any other case, the total of all amounts designated under subsec- 
tion (3) by the individual for the particular year, 
Forms: RC4135: Home Buyers’ Plan [guide]. 


(5) Where individual becomes a non-resident — Where at 
any time in a taxation year an individual ceases to be resident in 
Canada, there shall be included in computing the income of the in- 
dividual for the period in the year during which the individual was 
resident in Canada the amount, if any, by which 


(a) the total of all amounts each of which is an eligible amount 
received by the individual in the year or a preceding taxation 
year 


exceeds the total of 


(b) all amounts designated under subsection (3) by the indivi- 
dual in respect of amounts paid not later than 60 days after that 


Income Tax Act, Part I 


time and before the individual files a return of income for the 
year, and 
(c) all amounts included under subsection (4) or this subsection 
in computing the individual’s income for preceding taxation 
years. 
Related Provisions: 56(1)(h.1) — Home buyers’ plan — income inclusion. 
History: Para. 146.01(5)(c) amended by 1999, c. 22, subsec. 60(12), applicable to 
1999 et seg. It formerly read: 
(c) all amounts included under subsection (4) in computing the income of the 
individual for preceding taxation years. 
Para. 146.01(5)(b) amended by 1995, c. 3, subsec. 44(11), applicable to 1995 et seq. 
Para. (b) formerly read: 


(b) all amounts designated by the individual under subsection (3) that are paid 
not later than 90 days after that time and before the individual files a return of 
income under this Part for the year, and 


(6) Death of individual — If an individual dies at any time in a 
taxation year, there shall be included in computing the individual’s 
income for the year the amount, if any, by which . 

(a) the individual’s HBP balance immediately before that time 
exceeds 

(b) the amount designated under subsection (3) by the individual 

for the year. 


Related Provisions: 56(1)(h.1)— Home buyers’ plan — income 
146.01(7) — Optional transfer of repayment obligation to spouse. 


History: Subsec. 146.01(6) amended by 1999, c. 22, subsec: 60(14), applicable to 
2000 et seg. The subsec. formerly read: 


inclusion; 


(6) Where individual dies — Where an individual dies at any time in a taxation 
year, there shall be included in computing the income of the individual for the 
year the amount, if any, by which 


(a) the total of all excluded withdrawals in respect of the individual received 
before that time (other than excluded withdrawals in respect of the indivi- 
dual that were repaid as described in the definition “excluded withdrawal” in 
subsection (1)) 
exceeds the total of 
(b) all amounts designated by the individual under subsection (3) that were 
paid before that time, and 
(c) all amounts each of which is an amount included under subsection (4) or 
(5) in computing the income of the individual for a preceding taxation year. 
Para. 146.01(6)(a) amended by 1999, c. 22, subsec. 60(13), applicable to the 1997 to 
1999 taxation years. It formerly read: 


(a) the total of all excluded withdrawals in respect of the individual received by 
the individual before that time (other than excluded withdrawals in respect of the 
individual repaid as described in subparagraph (b)(ii) of the definition “excluded 
withdrawal” in subsection (1) before that time) 


(7) Exception — If a spouse or common-law partner of an indivi- 
dual was resident in Canada immediately before the individual’s 
death at a particular time in a taxation year and the spouse or com- 
mon-law partner and the individual’s legal representatives jointly so 
elect in writing in the individual’s return of income for the year, 


(a) subsection (6) does not apply to the individual: 


(b) the spouse or common-law partner is deemed to have re- 
ceived a particular eligible amount at the particular time equal to 
the amount that, but for this subsection, would be determined 
under subsection (6) in respect of the individual; 


(c) for the purposes of subsection (4) and paragraph (d), the 
completion date in respect of the particular amount is deemed to 
be 


(i) if the spouse or common-law partner received an eligible 
amount before the death (other than an eligible amount re- 
ceived in a participation period of the spouse or common-law 
partner that ended before the beginning of the year), the com- 
pletion date in respect of that amount, and 


(ii) in any other case, the completion date in respect of the 
last eligible amount received by the individual; and 


(d) for the purpose of subsection (4), the completion date in re- 
spect of each eligible amount received by the spouse or com- 
mon-law partner, after the death and before the end of the 
Spouse or common-law partner’s participation period that in- 
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cludes the time of the death, is deemed to be the completion date 

in respect of the particular amount. 
Related Provisions: 220(3.2), Reg. 600(b) — Late filing or revocation of election. 
History: Subsec. 146.01(7) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, and by 2000, ¢. 12, Sch. 2, s. 7, to replace 
“spouse's” with “spouse’s or common-law partner’s’”, applicable to 2001 et seg., in 
force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 


Subsec. 146.01(7) amended by 1999, c. 22, subsec. 60(15), applicable to deaths that 
occur after 1998 except that, for deaths that occur in 1999, subpara. 146.01(7)(c)(i1), as 
amended, shall be read as follows: 

(ii) in any other case, 


(A) the completion date in respect of an eligible amount, if any, received by 
the individual in a participation period of the individual that includes the 
time of the death, or 
(B) if clause (A) does not apply, October 1, 2000; and 
Subsec. (7) formerly read: 
(7) Where subsec. (6) does not apply — Where 


(a) an individual’s spouse was resident in Canada immediately before the 
death of the individual in a taxation year, 

(b) the spouse and the individual’s legal representatives jointly so elect in 
writing in the individual's return of income under this Part for the year, and 


(c) either 
(i) the spouse or the individual did not receive any eligible amount 
before the death, or 


(ii) the spouse and the individual both received eligible amounts before 
the death and all the completion dates in respect of those amounts were 
the same or occurred before 1995, 
the following rules apply: 
(d) subsection (6) does not apply to the individual; 
(e) the spouse shall be deemed to have received an eligible amount at the 
time of the death equal to the amount that would, but for this subsection, be 
determined under subsection (6) in respect of the individual; 
(f) for the purpose only of determining whether an amount received after the 
death is an eligible amount in respect of the spouse, the spouse shall be 
deemed to have received all eligible amounts in respect of the individual at 
the times that those amounts were received by the individual; and 
(g) the completion date in respect of the eligible amount deemed by para- 
graph (e) to have been received by the spouse shall be deemed to be 
(i) where the spouse received an eligible amount before the death, the 
completion date in respect of that amount, 
(ii) where subparagraph (1) does not apply and the individual received an 
eligible amount before the death, the completion date in respect of that 
amount, and 
(iii) in any other case, October | of the year. 
Subsec. 146.01(7) amended by 1995, c. 3, subsec. 44(12), applicable to 1994 er seq. 
Subsec. (7) formerly read: 
(7) Idem — Where an individual’s spouse was resident in Canada immediately 
before the death of the individual in a taxation year and the spouse and the indi- 
vidual’s legal representative jointly so elect in writing in the individual’s return 
of income under this Part for the year, 
(a) subsection (6) does not apply in respect of the individual; and 
(b) except for the purposes of subsections (9) and (10), the spouse shall be 
deemed to have received an eligible amount at the time of the individual’s 
death equal to the amount that would, but for this subsection, be determined 
under subsection (6) in respect of the individual. 
Para. 146.01(7)(b) amended by 1994, c. 8, subsec. 19(6), applicable to 1992 er seq. 
Para. (b) formerly read: 


(b) except for the purpose of subsection (9), the spouse shall be deemed to have 
received an eligible amount at the time of the individual’s death equal to the 
amount that would, but for this subsection, be determined under subsection (6) in 
respect of the individual . 


(8) Filing of prescribed form — A prescribed form referred to 
in this section that is submitted to an issuer shall be filed with the 
Minister by the issuer not later than 15 days after the quarter in 
which it was submitted to the issuer. 


Proposed Repeal—146.01(8) is 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 141(2), 
will repeal subsec. 146.01(8), applicable to 2002 ef seq. NOUS ST 


Technical Notes: In order for an RRSP withdrawal to qualify as an HBP withdrawal, 
the taxpayer must make a written request in prescribed form to the RRSP issuer. The 
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prescribed form for this purpose is the T1036. Under subsection 146.01(8), an RRSP 
issuer to, whom a'T1036 is submitted must file the form with the Minister of National 
Revenue, no later than 15 days after the quarter in which it was so submitted. 
Subsection 146.01(8) is repealed. Rather than reporting HBP withdrawals on a quar- 
terly basis by filing the relevant T1036, RRSP issuers are instead required (by subsec- 
tion 214(1) of the Regulations) to report such withdrawals on an aanual basis using the 
T4RSP. HO Ge SoG aa é ee { i 


Forms: Tl Sched. 7; RRSP unused contributions, transfers, and HBP or LLP activi- 
ties: T1036: Home buyers’ plan — request to withdraw funds from an RRSP. 


(9)-(13) [Repealed] 


History: Subsecs. 146.01(9)-(13) repealed by 1995, c. 3, subsec. 44(13), applicable to 
1994 et seg. The subsecs. formerly read: 


(9) Income inclusion for 1992 — There shall be included in computing the. in- 
come for the 1992 taxation year of an individual who was resident in Canada at 
the end of that year an amount equal to the lesser of 


(a) the net premium balance for the year of the individual, and 
(b) the total of 


(i) all eligible amounts received by the individual before March 2, 1993, 
and 


(ii) the lesser of 


(A) the total of all premiums (other than excluded premiums in re- 
spect of the individual) paid by the individual after February 25, 
1992 and before March 2, 1993 under registered retirement savings 
plans under which the individual’s spouse is the annuitant, and 


(B) the amount, if any, by which 


(1) the total of all eligible amounts received before March 2, 
1993 by the individual’s spouse 


exceeds 


(If) the net premium. balance for the year of the individual’s 
spouse. 


(10) Income inclusion for 1993 — There shall be included in computing the 
sneome for the 1993 taxation year of an individual who was resident in Canada at 
the end of that year an amount equal to the lesser of 


(a) the net premium balance for the year of the individual, and 
(b) the total of 


(i).all eligible amounts received after March 1, 1993 and before March 
2, 1994 by the individual, and 


(ii) the lesser of 


(A) the total of all premiums (other than excluded premiums in re- 
spect of the individual) paid by the individual after. December 2, 
1992 and before March 2, 1994 under registered retirement savings 
plans under which the individual’s spouse is the annuitant, and 


(B) the amount, if any, by which . 


(I) the total of all eligible amounts received after March 1, 1993 
and before March 2, 1994 by the individual's spouse 


exceeds 


(Il) the net premium balance for the year of the individual’s 
spouse. 


(11) Net premium balance for 1992 — For the purpose of subsection (9), the 
net premium balance for the 1992 taxation year of an individual is the amount, if 
any, by which 


(a) the total of all premiums (other than excluded premiums in respect of the 
individual) paid by the individual after February 25, 1992 and before March 
2, 1993 under registered retirement savings plans under which the individual 
or the individual’s spouse is the annuitant 


exceeds 


(b) the total of all amounts each of which is an amount received by the indi- 
vidual or the individual’s spouse after February 25, 1992 and before 1994 
and included under subsection 146(8) or (8.3) in computing the individual’s 
;ncome for the 1992 or 1993 taxation year (other than an amount in respect 
of which an amount is deductible under paragraph 146(8.6)(b) in computing 
the income of the individual or in respect of premiums paid by the individual 
after March 1, 1993). 


(12) Net premium balance for 1993 _— For the purpose of subsection (10), the 
net premium balance for the 1993 taxation year of an individual is the amount, if 
any, by which 
(a) the total of all premiums (other than excluded premiums in respect of the 
individual) paid by the individual after December 2, 1992 and before March 
2. 1994 under registered retirement savings plans under which the individual 
or the individual’s spouse is the annuitant 
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exceeds 


(b) the total of all amounts each of which is an amount received by the indi- 
vidual or the individual’s spouse after December 2, 1992 and before 1995 
and included under subsection 146(8) or (8.3) in computing the individual’s 
income for the 1992, 1993 or 1994 taxation year (other than an amount in 
respect of which an amount is deductible under paragraph 146(8.6)(b) in 
computing the income of the individual or in respect of premiums paid by 
the individual after March 1, 1994). 


(13) Assessments — Notwithstanding subsections 152(4) to (5), such assess- 
ments of tax, interest and penalties shall be made as are necessary to give effect 
to subsections (9) and (10). 


Subsecs. 146.01(9)-(13) substituted for subsecs. 146.01(9)-(11) by 1994, c. 8, subsec. 
19(7), applicable to 1992 et seg. Those subsecs. formerly read: 


(9) Income inclusion — There shall be included in computing the income for 
the 1992 taxation year of an individual who was resident in Canada at the end of 
that year an amount equal to the lesser of 


(a) the net premium balance of the individual, and 
(b) the total of 


(i) all amounts each of which is an eligible amount received in 1992 or 
1993 by the individual, and 


(ii) the lesser of 


(A) the total of all premiums (other than excluded premiums in re- 
spect of the individual) paid by the individual after February 25, 
1992 and before March 2, 1993 under registered retirement savings 
plans under which the individual’s spouse is the annuitant, and 


(B) the amount, if any, by which 


(I) the total of all amounts each of which is an eligible amount 
received in 1992 or 1993 by the individual’s spouse 


exceeds 
(I) the net premium balance of the individual’s spouse. 


(10) Net premium balance — For the purposes of subsection (9), the net pre- 
mium balance of an individual is the amount, if any, by which 


(a) the total of all premiums (other than excluded premiums in respect of the 
individual) paid by the individual after February 25, 1992 and before March 
2, 1993 under registered retirement savings plans under which the individual 
or the individual’s spouse is the annuitant 


exceeds 


(b) the total of all amounts each of which is an amount received by the indi- 
vidual or the individual’s spouse after February 25, 1992 and before 1994 
and included under subsection 146(8) or (8.3) in computing the individual’s 
income for the 1992 or 1993 taxation year (other than an amount in respect 
of which an amount is deductible under paragraph 146(8.6)(b) in computing 
the income of the individual or in respect of premiums paid by the individual 
after March 1, 1993). 


(11) Assessments — Notwithstanding subsections 152(4) to (5), such assess- 
ments of tax, interest and penalties shall be made as are necessary to give effect 
to amounts included in income under subsection (9). 


History [s. 146.01]: S. 146.01 added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 83, 
applicable to 1992 et seq.; and in applying s. 146.01 before 1993, subsec. (1) shall be 
read as if it included the following definition: 


“spouse” has the meaning assigned by subsection 146(1.1). 


Definitions [s. 146.01]: “amount” — 248(1); “annuitant” — 146(1), 146.01(1); 
“arm’s length” — 251(1); “benefit” — 146(1), 146.01(1); “calendar year’ — Interpre- 
tation Act 37(1)(a); “Canada” — 255; “common-law partner’, “common-law partner- 
ship” — 248(1); “completion date” — 146.01(1): “corporation” — 248(1), Interpreta- 
tion Act 35(1); “deferred profit sharing plan” — 147(1), 248(1); “designated 
withdrawal” — 146.01(1); “eligible amount”, “excluded premium”, “excluded with- 
drawal” — 146.01(1);  “filing-due date’ — 150(1), 248(1); “HBP balance” — 
146.01(1); “have an owner-occupied home” — 146.01(2)(a.1); “individual” — 248(1): 
“issuer” — 146(1), 146.01(1); “legal representative”, “Minister” — 248(1); “net pre- 
mium balance” — 146,01(11), (12); “owner-occupied home” — 146.01(2)(a.1); “par- 
ticipation period” — 146.01(1); “person” — 248(1): “premium” — 146(1), 146.01(1); 
“prescribed”, “property” — 248(1); “qualifying home”, “quarter” — 146.01(1): “Tegis- 
tered pension plan” — 248(1): “registered retirement income fund’? — 146.3(1), 
248(1); “registered retirement savings plan” — 146(1), 248(1): “regular eligible 
amount” — 146.01(1); “related” — 251(2)-(6); “resident”, “resident in Canada” — 
250; “retirement savings plan” — 146(1), 248(1): “share” — 248(1); “specified dis- 
abled person” — 146.01(1); “spouse” — 252(3): “supplemental eligible amount” — 
146.01(1); “taxation year’ — 128(2)(d), 249: “writing” — Interpretation Act 35(1): 
“written” — Interpretation Act 35(1)“writing”. 


Lifelong Learning Plan 


146.02 (1) Definitions — The definitions in this subsection apply 
in this section. 
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“annuitant” has the meaning assigned by subsection 146(1). 
“benefit” has the meaning assigned by subsection 146(1). 


“eligible amount” of an individual means a particular amount re- 
ceived at a particular time in a calendar year by the individual as a 
benefit out of or under a registered retirement savings plan if 


(a) the particular amount is received after 1998 pursuant to the 
individual’s written request in a prescribed form; 


(b) in respect of the particular amount, the individual designates 
in the form a person (in this definition referred to as the “desig- 
nated person”) who is the individual or the individual’s spouse 
or common-law partner; 


(c) the total of the particular amount and all other eligible 
amounts received by the individual at or before the particular 
time and in the year does not exceed $10,000; 


(d) the total of the particular amount and all other eligible 
amounts received by the individual at or before the particular 
time (other than amounts received in participation periods of the 
individual that ended before the year) does not exceed $20,000; 


(e) the individual did not receive an eligible amount at or before 
the particular time in respect of which someone other than the 
designated person was designated (other than an amount re- 
ceived in a participation period of the individual that ended 
before the year); 


(f) the designated person 


(i) is enrolled at the particular time as a full-time student in a 
qualifying educational program, or 


(ii) has received written notification before the particular 
time that the designated person is absolutely or contingently 
entitled to enrol before March of the following year as a full- 
time student in a qualifying educational program; 


(g) the individual is resident in Canada throughout the period 
that begins at the particular time and ends immediately before 
the earlier of 


(i) the beginning of the following year, and 
(ii) the time of the individual’s death: 


(h) except where the individual dies after the particular time and 
before April of the following year, the designated person is en- 
rolled as a full-time student in a qualifying educational program 
after the particular time and before March of the following year 
and 


(i) the designated person completes the program before April 
of the following year, 


(ii) the designated person does not withdraw from the pro- 
gram before April of the following year, or 


(iii) less than 75% of the tuition paid, after the beginning of 
the year and before April of the following year, in respect of 
the designated person and the program is refundable; and 


(i) if an eligible amount was received by the individual before 
the year, the particular time is neither 


(1) in the individual’s repayment period for the individual’s 
Participation period that includes the particular time, nor 


(il) after January (or a later month where the Minister so per- 
mits) of the fifth calendar year of that participation period. 
Related Provisions: 146(5)(a)(iv.1), 146(5.1)(a)(iv) — Amount withdrawn within 


90 days under LLP ineligible for RRSP contribution; 146.01(2) — Interpretation; 
146.02(3), (4) — Repayment of eligible amounts to RRSP. 


History: Para. (b) of the definition “eligible amount” in subsec. 146.02(1) amended by 
2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner”, 
applicable to 2001 er seq., in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)“common-law partner”. 


Regulations: 214(1) (information return). 


Forms: RC96: LLP — request to withdraw funds from an RRSP: RC4112: Lifelong 
learning plan [guide]. 
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“excluded premium” of an individual means a premium that 
(a) was designated by the individual for the purpose of para- 
graph 60(j), G.1) or (1) or subsection 146.01(3); 
(b) was a repayment to which paragraph (b) of the definition 
“excluded withdrawal” in subsection 146.01(1) applies; 


(c) was an amount transferred directly from a registered retire- 
ment savings plan, registered pension plan, registered retirement 
income fund, deferred profit sharing plan or a provincial pension 
plan prescribed for the purpose of paragraph 60(v); or 


(d) was deductible under subsection 146(6.1) in computing the 
individual’s income for any taxation year. 


“excluded withdrawal’ of an individual means 
(a) an eligible amount received by the individual; or 


(b) a particular amount (other than an eligible amount) received 
while the individual was resident in Canada and in a calendar 
year if 
(i) the particular amount would be an eligible amount of the 
individual if the definition “eligible amount” were read with- 
out reference to paragraphs (g) and (h) of that definition, 


(ii) a payment (other than an excluded premium) equal to the 
particular amount is paid by the individual under a retirement 
savings plan that is, at the end of the taxation year of pay- 
ment, a registered retirement savings plan under which the 
individual is the annuitant, 


(iii) the payment is made before the particular time that is, 


(A) if the individual was not resident in Canada at the 
time the individual filed a return of income for the taxa- 
tion year in which the particular amount was received, the 
earlier of 


(I) the end of the following calendar year, and 


(Il) the time at which the individual filed the return, 
and 


(B) in any other case, the end of the following calendar 
year, and 
(iv) the payment (and no other payment) is designated under 
this subparagraph as a repayment of the particular amount in 
prescribed form filed with the Minister on or before the par- 
ticular time (or before such later time as is acceptable to the 
Minister). 
Related Provisions: 146(1)‘premium” — Definition excludes repayment described 
in para. (b); 146(8) __ LLP withdrawal not to be included in income. 


“full-time student” in a taxation year includes an individual to 
whom subsection 118.6(3) applies for the purpose of computing tax 
payable under this Part for the year or the following taxation year. 


“LLP balance” of an individual at any time means the amount, if 
any, by which the total of all eligible amounts received by the indi- 
vidual at or before that time exceeds the total of 
(a) all amounts designated under subsection (3) by the individual 
for taxation years that ended before that time, and 
(b) all amounts each of which is included under subsection (4) 
or (5) in computing the individual’s income for a taxation year 
that ended before that time. 
Related Provisions: 150(1.1)(b)(iv) — Individual with LLP balance must file tax 


return. 
“participation period” of an individual means each period 
(a) that begins at the beginning of a calendar year 
(i) in which the individual receives an eligible amount, and 
(ii) at the beginning of which the individual’s LLP balance is 
nil; and 
(b) that ends immediately before the beginning of the first subse- 


quent calendar year at the beginning of which the individual’s 
LLP balance is nil. 


“premium” has the meaning assigned by subsection 146(1). 


S. 146.02(2)(d) 


“qualifying educational program” means a program at a desig- 
nated educational institution, as defined in subsection 118.6(1), of 
not less than three consecutive months duration that requires that 
each student taking the program spend not less than ten hours per 
week on courses or work in the program and that is 


(a) of a technical or vocational nature designed to furnish a per- 
son with skills for, or improve a person’s skills in, an occupa- 
tion, if the program is at an institution described in subparagraph 
(a)(ii) of that definition; and 


(b) at a post-secondary school level, in any other case. 


History: The definition “qualifying educational program” in subsec. 146.02(1) 
amended by 2005, c. 19, s. 33, applicable after 2003. The definition formerly read: 


“qualifying educational program” means a qualifying educational program (as 
defined in subsection 118.6(1)) at a designated educational institution (as defined 
in subsection 118.6(1)), except that the definition “qualifying educational pro- 
gram” in subsection 118.6(1) shall be read 


(a) without reference to paragraphs (a) and (b) of that definition; and 


(b) as if the expression “3 consecutive weeks” were “3 consecutive months”. 


“repayment period” of an individual for a participation period of 
the individual in respect of a person designated under paragraph (b) 
of the definition “eligible amount” means the period, if any, within 
the participation period 

(a) that begins 


(i) at the beginning of the third calendar year within the par- 
ticipation period, if the person would not be entitled to claim 
an amount under subsection 118.6(2) in respect of at least 
three months in each of the second and third calendar years 
within the participation period, if that subsection were read 
without reference to paragraph (b) of the description of B in 
that subsection, 


(ii) at the beginning of the fourth calendar year within the 
participation period, if subparagraph (i) does not apply and 
the person would not be entitled to claim an amount under 
subsection 118.6(2) in respect of at least three months in 
each of the third and fourth calendar years within the partici- 
pation period, if that subsection were read without reference 
to paragraph (b) of the description of B in that subsection, 


(iii) at the beginning of the fifth calendar year within the par- 
ticipation period, if subparagraphs (i) and (ii) do not apply 
and the person would not be entitled to claim an amount 
under subsection 118.6(2) in respect of at least three months 
‘n each of the fourth and fifth calendar years within that pe- 
riod, if that subsection were read without reference to para- 
graph (b) of the description of B in that subsection, and 
(iv) in any other case, at the beginning of the sixth calendar 
year within the participation period; and 
(b) that ends at the end of the participation period. 
Forms: RC96: LLP — request to withdraw funds from an RRSP; RC4112: Lifelong 
learning plan [guide]. 
(2) Rule of application — For the purpose of the definition “eli- 
gible amount” in subsection (1), a particular person is deemed to be 
the only person in respect of whom a particular amount was desig- 
nated under paragraph (b) of that definition if 
(a) an individual received the particular amount, 
(b) the individual files a prescribed form with the Minister in 
which the particular person is specified in connection with the 
receipt of the particular amount; 
(c) the particular amount would be an eligible amount of the in- 
dividual if 
(i) that definition were read without reference to paragraphs 
(b) and (e) of that definition, and 
(ii) each reference in the portion of that definition after para- 
graph (d) to “designated person” were read as “individual” or 
“individual’s spouse or common-law partner’; and 


(d) the Minister so permits. 
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S. 146.02(2) 


Related Provisions: 146(5)(a)(iv.1), 146(5.1)(a)(iv) — Amount withdrawn within 
90 days under LLP ineligible for RRSP. contribution. 


History: Subpara. 146.02(2)(c)(ii) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner”, applicable to 2001 et seq., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 248(1)“com- 
mon-law partner”. 


Forms: RC96: LLP — request to withdraw funds from an RRSP. 


(3) Repayment of eligible amount — An individual may desig- 
nate a single amount for a taxation year in prescribed form filed 
with the individual’s return of income for the year if the amount 
does not exceed the lesser of 


(a) the total of all amounts (other than excluded premiums, re- 
payments to which paragraph (b) of the definition ““excluded 
withdrawal” in subsection (1) applies and amounts paid by the 
individual in the first 60 days of the year that can reasonably be 
considered to have been deducted in computing the individual’s 
income, or designated under this subsection, for the preceding 
taxation year) paid by the individual in the year or within 60 
days after the end of the year under a retirement savings plan 
that is at the end of the year or the following taxation year a 
registered retirement savings plan under which the individual is 
the annuitant, and 


(b) the individual’s LLP balance at the end of the year. 
Forms: RC96: LLP — request to withdraw funds from an RRSP. 


(4) If portion of eligible amount not repaid — There shall be 
included in computing an individual’s income for a particular taxa- 
tion year that begins after 2000 the amount determined by the 
formula 


(A- Bi C/0.—D)] = E 
where 
A is 
(a) nil, if 
(1) the individual died or ceased to be resident in Canada 
in the particular year, or 


(il) the beginning of the particular year is not,included in 
a repayment period of the individual, and 


(b) in any other case, the total of all eligible amounts re- 
ceived by the individual in preceding taxation years (other 
than taxation years in participation periods of the individual 
that ended before the particular year); 


(a) mil, if the particular year is the first taxation year in a re- 
payment period of the individual, and 


(b) in any other case, the total of all amounts designated 
under subsection (3) by the individual for preceding taxation 
years (other than taxation years in participation periods of the 
individual that ended before the particular year); 


C is the total of all amounts each of which is included under this 
subsection or subsection (5) in computing the individual’s in- 
come for a preceding taxation year (other than a taxation year 
included in a participation period of the individual that ended 
before the particular year); 


D is the lesser of nine and the number of taxation years of the indi- 
vidual that end in the period that 


(a) begins at the beginning of the individual’s last repayment 
period that began at or before the beginning of the particular 
year, and 


(b) ends at the beginning of the particular year; and 


(a) if the particular year is the first taxation year within a 
repayment period of the individual, the total of the amount 
designated under subsection (3) by the individual for the par- 
ticular year and all amounts so designated for preceding taxa- 
tion years (other than taxation years in participation periods 
of the individual that ended before the particular year), and 
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(b) in any other case, the amount designated under subsection 
(3) by the individual for the particular year. 
Related Provisions: 56(1)(h.1) — Inclusion in income; 257 — Formula cannot cal- 
culate to less than zero. 
Forms: RC4112: Lifelong learning plan [guide]. 


(5) Ceasing residence in Canada — If at any time ina taxation 
year an individual ceases to be resident in Canada, there shall be 
included in computing the individual’s income for the period in the 
year during which the individual was resident in Canada_ the 
amount, if any, by which 


(a) the total of all amounts each of which is an eligible amount 
received by the individual in the year or a preceding taxation 
year 


exceeds the total of 


(b) all amounts designated under subsection (3) by the indivi- 
dual in respect of amounts paid not later than 60 days after that 
time and before the individual files a return of income for the 
year, and 


(c) all amounts included under subsection (4) or this subsection 
in computing the individual’s income for preceding taxation 
years. 


Related Provisions: 56(1)(h.2) — LLP — income inclusion; 128.1(4) — Ceasing 
residence ini Canada. 


(6) Death of individual — If an individual dies at any time in a 
taxation year, there shall be included in computing the individual’s 
income for the year the amount, if any, by which 


(a) the individual’s LLP balance immediately before that time 
exceeds 


(b) the amount designated under subsection (3) by the individual 
for the year. 


Related Provisions: 56(1)(h.2) — LLP — income inclusion: 70(5) — Effect of 
death; 146.01(7) — Optional transfer of repayment obligation to spouse. 


(7) Exception — If a spouse or common-law partner of an indivi- 
dual was resident in Canada immediately before the individual’s 
death at a particular time in a taxation year and the spouse or com- 
mon-law partner and the individual’s legal representatives jointly so 
elect in writing in the individual’s return of income for the year, 


(a) subsection (6) does not apply to the individual: 


(b) the spouse or common-law partner is deemed to have re- 
ceived a particular eligible amount at the particular time equal to 
the amount that, but for this subsection, would be determined 
under subsection (6) in respect of the individual; 


(c) subject to paragraph (d), for the purpose of applying this sec- 
tion after the particular time, the spouse or common-law partner 
is deemed to be the person designated under paragraph (b) of the 
definition “eligible amount” in subsection (1) in respect of the 
particular amount; and 


(d) where the spouse or common-law partner received an eligi- 
ble amount before the particular time in the spouse’s or com- 
mon-law partner’s participation period that included the particu- 
lar time and the particular individual designated under paragraph 
(b) of the definition “eligible amount” in subsection (1) in re- 
spect of that eligible amount was not the spouse or common-law 
partner, for the purpose of applying this section after the particu- 
lar time the particular individual is deemed to be the person des- 
ignated under that paragraph in respect of the particular amount. 
History: Subsec. 146.02(7) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, and by 2000, c. 12, Sch. 2, s. 7, to replace 
“spouse's” with “spouse’s or common-law partner’s”, applicable to 2001 et seg., in 
force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”, 
History [s. 146.02]: S. 146.02 added by 1999, c. 22, s. 61, applicable after 1998. 


Definitions [s. 146.02]: “amount” — 248(1); “annuitant”, “benefit” — 146(1), 


146.01(1); “Canada” — 255, Interpretation Act 35(1); “common-law. partner’ — 
248(1); “deferred profit sharing plan” — 147(1), 248(1): “eligible amount’, “excluded 
premium”, “excluded withdrawal”, “full-time student” — 146.02(1); “individual”, “‘le- 


gal representative” — 248(1); “LLP balance” — 146.02(1); “Minister” — 248(1); 
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“month” — Interpretation Act 35(1); “participation period” — 146.02(1); “person” — 
248(1); “premium” — 146(1), 146.02(1); “prescribed”, “registered pension plan” — 
248(1); “qualifying educational program” — 146,02(1); “registered retirement income 
fund” — 146.3(1), 248(1); “registered retirement savings plan” — 146(1), 248(1); “re- 
payment period” — 146.02(1);! “resident in Canada” — 250; “retirement savings 
plan” — 146(1), 248(1); “revocable” — 146.1(2.1); “taxation year” — 249; “writ- 
ten” — Interpretation Act 35(1)“writing”. 


Forms: RC96: LLP — request to withdraw funds from an RRSP; RC4112: Lifelong 
learning plan [guide]. 


Registered Education Savings Plans 


146.1 (1) Definitions — In this section, 
Related Provisions: 204:9(1.1) — Application of subsec. 146.1(1). 


“accumulated income payment” under an education savings plan 
means any amount paid out of the plan, other than a payment de- 
scribed in any of paragraphs (a) and (c) to (e) of the definition 
“trust”, to the extent that the amount so paid exceeds the fair market 
value of any consideration given to the plan for the payment of the 
amount; ) 

Related Provisions: 146.1(2)(d.1) — Limitations on accumulated income payments; 
146.1(7.1) — Accumulated income © payments included in  recipient’s. income; 
153(1)(t) — Withholding of tax at source from payments; 204.94 — Tax on accumu- 
lated income payments not transferred to RRSP. i 


History: The definition “accumulated income payment” in subsec. 146.1(1) amended 
by 1999, c. 22, subsec. 62(1), applicable after 1997. It formerly read: 


“accumulated income payment” under an education savings plan means any 
amount paid out of the plan, other than a payment described in any of paragraphs 
(a), (c), (d) and (e) of the definition “trust”, to the extent that the amount so paid 
exceeds the fair market value of any consideration given to the plan for the pay- 
ment of the amount; 


The definition “accumulated income payment” added to subsec. 146.1(1). by 1998, c. 
19. subsec. 38(4), applicable after 1997. 


Regulations: 103(4), 103(6)(g), 103(8) (withholding at source); 200(2)(j) (informa- 
tion return). 


“beneficiary”, in respect of an education savings plan, means a 
person, designated by a subscriber, to whom or on whose behalf an 
educational assistance payment under the plan is agreed to be paid 
if the person qualifies under the plan; 


Related Provisions: 146.1(2)(j) — Restrictions on who can be beneficiaries. — 


“contribution”, into an education savings plan, does not include an 
amount paid into the plan under the Canada Education Savings Act 
or under a program administered pursuant to an agreement entered 
into under section 12 of that Act; 


Related Provisions: 146.1(14)(a) — Reference to Canada Education Savings Act 
includes reference to earlier DHRD Act. r 


History: The definition “contribution” in subsec. 146.1(1) amended by 2004, c. 26, 
subsec. 21(1), in force December 15, 2004. The definition formerly read: 


“contribution” into an education savings plan does not include an amount paid 
into the plan by the Minister of Human Resources Development under Part Tit. 
of the Department of Human Resources Development Act, 


The definition “contribution” added to subsec. 146.1(1) by 1999, c. 22, subsec. 62(3), 
applicable after 1997. 


“education savings plan’? means an arrangement entered into 
between 
(a) any of the following, namely, 
(i) an individual (other than a trust), 


(ii) an individual (other than a trust) and the spouse or com- 
mon-law partner of the individual, and 


(iii) a public primary caregiver of a beneficiary, and 


(b) a person or organization (in this section referred to as a 
“promoter’’) 


under which the promoter agrees to pay OF to cause to be paid edu- 
cational assistance payments to or for one or more beneficiaries; 


S. 146.1(1) pub 


History: The portion before para. (b) of the definition “education savings plan” in 
subsec. 146.1(1) amended by 2004, c. 26, subsec. 21(2), in force December 15, 2004. 
The portion formerly read: 


“education savings plan” means a contract made, at any time between 
(a) either 
(i) one individual (other than a trust), or 


(ii) an individual (other than a trust) and the spouse or common-law 
partner of the individual, and 
Subpara. (a)(ii) of the definition “education savings plan” in subsec. 146.1(1) amended 
by 2000, c. 12, Sch, 2, s. 1, to replace “spouse” with “spouse or common-law partner”, 
applicable to 2001 et seq., in force July, 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)“common-law partner”. 
The definition “education savings plan” in subsec. 146.1(1) amended by 1998, c. 19, 
subsec. 38(2), applicable to contracts made after 1997. The definition formerly read: 
“education savings plan” means a contract entered’ into at any time between an 
individual (in this section referred to as a “subscriber”) and a person or organiza- 
tion (in this section referred to as a “promoter”) under which, in consideration of 
payment by the subscriber of any periodic or other amount as consideration 
under the contract, the promoter agrees to pay or fo cause to be paid to or for a 
beneficiary educational assistance payments; 


“educational assistance payment” means any amount, other than 
a refund of payments, paid out of an education savings plan to or 
for an individual to assist the individual to further the individual’s 
education at a post-secondary school level; 


Related Provisions: 56(1)(q), 146.1(7) — EAPs included in income: 146.1(2)(g.1), 
204.9(1) — Limitations on EAPs; 212(1)(r) — Non-resident withholding tax on EAPs. 


History: The definition “educational assistance paymen” in subsec. 146.1(1) amended 
by 1998, c. 19, subsec. 38(2), applicable after 1997. The definition formerly read: 


“educational assistance payment” means any amount, other than a refund of pay- 

.. ments, paid or payable under an education savings plan to or for a beneficiary to 
assist the beneficiary. to further the beneficiary’s education at the post-secondary 
school level; 


Regulations: 200(2)() (information return). 


“post-secondary educational institution’? means 


(a) an educational institution in Canada that is described in para- 
graph (a) of the definition “designated educational institution” in 
subsection 118.6(1), or 


(b) an educational institution outside Canada that is a university, 
college or other educational institution that provides courses at a 
post-secondary school level at which a beneficiary was enrolled 
in a course of not less than 13 consecutive weeks; 

History: The definition “post-secondary education institution”; (formerly 146.1(1)(¢.1) 


before consolidation in R.S.C. 1985 (Sth Supp.)) added by 1994, c. 7, Sch. II (1991, ¢. 
49), subsec. 118(2), applicable after February 20, 1990. 


“post-secondary school level” includes a program of courses, at an 
institution described in subparagraph (a)(ii) of the definition “desig- 
nated educational institution” in subsection 118.6(1), of a technical 
or vocational nature designed to furnish a person with skills for, or 
improve a person’s skills in, an occupation; 

History: The definition “post-secondary school level” in subsec. 146.1(1) added by 
2005, c. 19, subsec. 34(2), applicable after 2003. 


“pre-1972 income” — [Repealed] 


History: The definition “pre-1972 income” in 'subsec. 146.1(1) repealed by, 1998, c. 
19, subsec. 38(1), applicable after 1997. The definition formerly read: 


“pre-1972 income” means the total of all amounts each of which is the income 
(within the meaning of the Income Tax Act, chapter 148 of the Revised Statutes 
of Canada, 1952, as it read in its application to the particular taxation year) for a 
taxation year ending before 1972 of a trust governed by an education savings 
plan; 


“public primary caregiver”, of a beneficiary under an education 
savings plan in respect of whom a special allowance is payable 
under the Children’s Special Allowances Act, means the depart- 
ment, agency or institution that maintains the beneficiary or the 
public trustee or public curator of the province in which the benefi- 
ciary resides; 

History: The definition “public primary caregiver” in subsec. 146.1(1) added by 2004, 
c. 26, subsec. 21(6), in force December 15, 2004. 
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“qualified investment” for a trust governed by a registered educa- 
tion savings plan means 


(a) an investment that would be described in any of paragraphs 
(a), (b), (d) and (f) to (h) of the definition “qualified investment” 
in section 204 if the reference in that definition to “a trust gov- 
erned by a deferred profit sharing plan or revoked plan” were 
read as a reference to “a trust governed by a registered education 
savings plan”, 


(b) a bond, debenture, note or similar obligation 


(i) issued by a corporation the shares of which are listed on a 
prescribed stock exchange in Canada, or 


(ii) issued by an authorized foreign bank and payable at a 
branch in Canada of the bank, 


(c) a contract for an annuity issued by a licensed annuities pro- 
vider where 


(i) the trust is the only person who, disregarding any subse- 
quent transfer of the contract by the trust, is or may become 
entitled to any annuity payments under the contract, and 


(ii) the holder of the contract has a right to surrender the con- 
tract at any time for an amount that would, if reasonable sales 
and administration charges were ignored, approximate the 
value of funds that could otherwise be applied to fund future 
periodic payments under the contract, 


(d) an investment that was acquired by the trust before October 
28, 1998, and 


(e) a prescribed investment; 
Related Provisions: 87(10) — New share issued on amalgamation of public corpo- 
ration deemed listed on prescribed stock exchange; 132.2(1)(k) [to be repealed], 
132.2(3)(h) [draft] — Where share ceases to be qualified investment due to mutual 
fund reorganization; 146.1(2.1)(a) — Acquisition of non-qualified investment makes 
plan revocable; 207.1(3)—Tax payable by RESP on_ holding non-qualified 
investments. 
History: Para. (b) of the definition “qualified investment” in subsec. 146(1.1) 
amended by 2001, c. 17, s. 140, applicable after June 27, 1999. The para. formerly 
read: 

(b) a bond, debenture, note or similar obligation of a corporation the shares of 

which are listed on a prescribed stock exchange in Canada, 
The definition “qualified investment” added to subsec. 146.1(1) by 1999, c. 22, subsec. 
62(3), applicable after 1997. 
Regulations: 3200 (prescribed stock exchange in Canada); 4900 (prescribed 
investment). 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


“qualifying educational program” means a program at a post-sec- 
ondary school level of not less than three consecutive weeks dura- 
tion that requires that each student taking the program spend not 
less than ten hours per week on courses or work in the program; 


History: The definition “qualifying educational program” in subsec. 146.1(1) amended 
by 2005, c. 19, subsec. 34(1), applicable after 2003. The definition formerly read: 


“qualifying educational program” has the meaning that would be assigned by the 
definition of that expression in subsection 118.6(1) if that definition were read 
without reference to paragraph (a); 


The definition “qualifying educational program” in subsec. 146.1(1) amended by 1997, 
c. 25, subsec. 42(1), applicable to 1996 et seq. It formerly read: 


“qualifying educational program” has the meaning assigned by subsection 
118.6(1); 


The definition “qualifying educational program” added to subsec. 146. 1(1) by 1994, c. 
7, Sch. If (1991, c. 49), subsec. 118(2), applicable after February 20, 1990. 
“RESP annual limit” for a year means, 

(a) for 1990 to 1995, $1,500, 

(b) for 1996, $2,000, and 

(c) for 1997 and subsequent years, $4,000; 


Related Provisions: 146.1(2)(k) — Contributions not to exceed RESP annual limit; 
204.9"excess amount’’(a) — Penalty tax on exceeding RESP annual limit. 


History: The definition “RESP annual limit” added to subsec. 146.1(1) by 1998, c. 19, 
subsec. 38(4), applicable after 1989. 


Income Tax Act, Part I 


“refund of payments” at any time under a particular registered ed- 
ucation savings plan means 


(a) a refund at that time of a contribution that had been made at a 
previous time, if the contribution was made 


(i) otherwise than by way of a transfer from another regis- 
tered education savings plan, and 


(ii) into the particular plan by or on behalf of a subscriber 
under the particular plan, or 


(b) a refund at that time of an amount that was paid at a previous 
time into the particular plan by way of a transfer from another 
registered education savings plan, where the amount would have 
been a refund of payments under the other plan if it had been 
paid at the previous time directly to a subscriber under the other 
plan; 

History: The definition “refund of payments” in subsec. 146.1(1) amended by 1998, c. 

19, subsec. 38(2), applicable to 1997 et seg. The definition formerly read: 


“refund of payments” means any amount (not in excess of the total of amounts — 
paid by or on behalf of a subscriber under an education savings plan) paid or 
payable to the subscriber, the subscriber’s heirs, executors or assigns as or on 
account of a refund of amounts paid to the plan by or on behalf of the subscriber 
under the plan; 


“registered education savings plan’’ means 


(a) an education savings plan registered for the purposes of this 
Act, or 


(b) a registered education savings plan as it is amended from 
time to time 


but, except for the purposes of subsections (7) and (7.1) and Part 
X.4, a plan ceases to be a registered education savings plan immedi- 
ately after the day as of which its registration is revoked under sub- 
section (13); 

Related Provisions: 128.1(10)“excluded right or interest”(a)(iii) — No deemed dis- 
position of RESP on emigration; 248(1)*disposition’(f)(vi) — Rollover from one trust 


to another; 248(1)*registered education savings plan’ — Definition applies to entire 
Act. 


History: The definition “registered education savings plan” in subsec. 146.1(1) 
amended by 1998, c. 19, subsec. 38(2), applicable after 1997. The definition formerly 
read: 


“registered education savings plan” means an education savings plan accepted by 
the Minister for registration for the purposes of this Act as complying with the 
requirements of this section; 


Information Circulars: 93-3R: Registered education savings plans. 


“specified plan” means an education savings plan 


(a) that does not allow more than one beneficiary under the plan 
at any one time, 


(b) under which the beneficiary is an individual in respect of 
whom paragraphs 118.3(1)(a) to (b) apply for the beneficiary’s 
taxation year that ends in the 21st year following the year in 
which the plan was entered into, and 


(c) that provides that, at all times after the end of the 25th year 
following the year in which the plan was entered into, no other 
individual may be designated as a beneficiary under the plan; 


History: The definition “specified plan” added to subsec. 146.1(1) by 2005, c. 30, 
subsec. 10(1), applicable to 2005 er seq. 


“subscriber” under an education savings plan at any time means 


(a) each individual or the public primary caregiver with whom 
the promoter of the plan enters into the plan, 


(a.1) another individual or another public primary caregiver who 
has before that time, under a written agreement, acquired a pub- 
lic primary caregiver’s rights as a subscriber under the plan, 


(b) an individual who has before that time acquired a sub- 
scriber’s rights under the plan pursuant to a decree, order or 
judgment of a competent tribunal, or under a written agreement, 
relating to a division of property between the individual and a 
subscriber under the plan in settlement of rights arising out of, or 


on the breakdown of, their marriage or common-law partnership, 
or 
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(c) after the death of an individual described in any of 
paragraphs (a) to (b), any other person (including the estate of 
the deceased individual) who acquires the individual’s rights as 
4 subscriber under the plan or who makes contributions into the 
plan in respect of a beneficiary 


but does not include an individual or a public primary caregiver 
whose rights as a subscriber under the plan had, before that time, 
been acquired by an individual or public primary caregiver in the 
circumstances described in paragraph (a.1) or (b), 

History: Para. (a) of the definition “subscriber” in subsec. 146.1(1) amended and para. 


(a.1) added by 2004, c. 26, subsec. 21(3), in force December 15, 2004. Para. (a) for- 
merly read: 


(a) each individual with whom the promoter of the plan entered into the plan, 


The portion of the definition “subscriber” after para. (b) amended by the said c. 26, 
subsec. 21(4), in force December 15, 2004. The portion formerly read: 


(c) after the death of a subscriber under the plan, any other person (including 
the estate of the subscriber) who makes contributions into the plan in respect 
of a beneficiary 


but does not include an individual who, before that time, disposed of the indivi- 
dual’s rights as a subscriber under the plan in the circumstances described in 
paragraph (b); 


The definition “subscriber” in subsec. 146.1(1) amended by 2000, c. 12, Sch. 2, s. 9, to 
replace “marriage” with “marriage or common-law partnership”, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)*common-law partner”. 


The definition “subscriber” added to subsec. 146.1(1) by 1998, c. 19, subsec. 38(4), 
applicable to contracts made after 1997. 


“tax-paid-income” — [Repealed] 
History: The definition “tax-paid-income” in subsec. 146.1(1) repealed by 1998, c. 19, 
subsec. 38(1), applicable after 1997. The definition formerly read: 


“tax-paid-income” means the amount determined by the formula 


A-(B-C) 
where 


A is the fair market value on December 31, 1971 of all the property of a trust 
governed by an education savings plan, 


Bis the total of all amounts paid to the plan on or before December 31, 1971 
by or on behalf of the subscriber under the plan, and 


Cis the total amount of all refunds of payments made under the plan on or 
before December 31, 1971; and 


“trust’’, except in this definition and the definition “education sav- 
ings plan”, means any person who irrevocably holds property under 
an education savings plan for any of, or any combination of, the 
following purposes: 


(a) the payment of educational assistance payments, 
(b) the payment after 1997 of accumulated income payments, 
(c) the refund of payments, 


(c.1) the repayment of amounts (and the payment of amounts 
related to that repayment) under the Canada Education Savings 
Act or under a program administered pursuant to an agreement 
entered into under section 12 of that Act, 


(d) the payment to, or to a trust in favour of, designated educa- 
tional institutions in Canada referred to in subparagraph (a)(i) of 
the definition of that expression in subsection 118.6(1), or 


(e) the payment to a trust that irrevocably holds property pursu- 
ant to a registered education savings plan for any of the purposes 
set out in paragraphs (a) to (d). 

Related Provisions: 104(1)— Reference to trust or estate; 108(1)“trust’(a) — 


“trust” does not include a RESP for certain purposes; 146.1(14)(a) — Reference to 
Canada Education Savings Act includes reference to earlier DHRD Act. 


History: Para. (c.1) of the definition “trust” in subsec. 146.1(1) amended by 2004, c. 
26. subsec. 21(5), in force December 15, 2004. The para. formerly read: 
(c.1) the repayment of amounts under Part III.1 of the Department of Human 
Resources Development Act, 
Para. (c.1) added to the definition “trust” in subsec. 146.1(1) by 1999, c. 22, subsec. 
62(2), applicable after 1997. 


S. 146.1(2)(g) 


The portion of the definition “trust” in subsec. 146.1(1) before para. (c) amended by 
1998. c. 19, subsec. 38(3), applicable after 1997. The portion formerly read: 


“trust”, except in this definition, means any person who irrevocably holds pro- 
perty pursuant to an education savings plan for 


(a) the payment of educational assistance payments, 


(b) the payment of scholarships or other amounts to persons, other than a 
beneficiary, to assist them to further their education at the post-secondary 
school level, 


That portion of the definition of “trust” in subsec. 146.1(1) preceding para. (a) 
amended to substitute “holds property” for “holds property or money”, and para. (e) 
amended to substitute “holds property pursuant to a registered education savings plan” 
for “holds money or property transferred to it”, by 1994, c. 7, Sch. II (1991, c. 49), 
subsecs. 118(4), (5), applicable after July 13, 1990. 


(2) Conditions for registration — The Minister shall not accept 
for registration for the purposes of this Act any education savings 
plan of a promoter unless, in the Minister’s opinion, the following 
conditions are complied with: 


(a) the plan provides that the property of any trust governed by 
the plan (after the payment of trustee and administration 
charges) is irrevocably held for any of the purposes described in 
the definition “trust” in subsection (1) by a corporation licensed 
or otherwise authorized under the laws of Canada or a province 
to carry on in Canada the business of offering to the public its 
services as a trustee; 


(b) at the time of the application by the promoter for registration 
of the plan, there are not fewer than 150 plans entered into with 
the promoter each of which complied, at the time it was entered 
into, with all the other conditions set out in this subsection, as it 
read at that time; 


(b.1) application for registration of the plan is made by the pro- 
moter in prescribed form containing prescribed information, 


(c) the promoter and all trusts governed by the plan are resident 
in Canada; 


(d) the plan does not allow for any payment before 1998 to a 
subscriber, other than a refund of payments, unless the sub- 
scriber is also the beneficiary under the plan; 


(d.1) subject to subsection (2.2), if the plan allows accumulated 


income payments, the plan provides that an accumulated income 
payment is permitted to be made only if 


(i) the payment is made to, or on behalf of, a subscriber 
under the plan who is resident in Canada when the payment 
is made, 


(ii) the payment is not made jointly to, or on behalf of, more 

than one subscriber, and 

(iii) any of 
(A) the payment is made after the 9th year that follows 
the year in which the plan was entered into and each indi- 
vidual (other than a deceased individual) who is or was a 
beneficiary under the plan has attained 21 years of age 
before the payment is made and is not, when the payment 
is made, eligible under the plan to receive an educational 
assistance payment, 


(B) the payment is made in the year in which the plan is 
required to be terminated in accordance with paragraph 
(i), or 

(C) each individual who was a beneficiary under the plan 
is deceased when the payment is made; 


(e) the plan is substantially similar to the type of plan described 
in or annexed to a prospectus filed by the promoter with a secur- 
ities commission in Canada or a body performing a similar func- 
tion in a province; 

(f) in the event that a trust governed by the plan is terminated, 
the property held by the trust is required to be used for any of 
the purposes described in the definition “trust” in subsection (1); 


(g) the plan does not allow for the payment of educational assis- 
tance payments before 1997 to an individual unless the indivi- 
dual is, at the time the payment is made, a student in full-time 
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attendance at a post-secondary educational institution and en- 
rolled in a qualifying educational program at the institution; 


(g.1) the plan does not allow for the payment of an educational 
assistance payment to or for an individual at any time after 1996 
unless 


(i) either 
(A) the individual is at that time enrolled as a full-time or 


part-time student in a qualifying educational program at a 
post-secondary educational institution, or 


(B) the individual is at that time enrolled as a student in a 
qualifying educational program at a post-secondary edu- 
cational institution and has at that time a mental or physi- 
cal impairment the effects of which on the individual 
have been certified in writing, by a person described in 
paragraph 118.3(1)(a.2) in relation to the individual’s im- 
pairment, to be such that the individual cannot reasonably 
be expected to be enrolled as a full-time student, and 


Proposed Amendment — 146.1(2)(g.1)(i) 


CRA, Information Circular 93-3R (June 30, 2004), para. 23: The Department of 
Finance Canada will recommend changes to section 146.1 of the Act to ensure that an 
EAP can be paid to a beneficiary enrolled in an occupational skills program (described 
in second bullet of 25 below) at an educational institution certified a the Minister oF 
Human Resources and Skills Development Canada. 


[Para. 25, second bullet:] 


_ ¢ an educational institution certified by the Federal Minister of Human. Resources 

and Skills Development to be an educational institution providing courses, other 
than courses designed for university credit, that furnish a as wee — for, or 
improve a person’s skills in, an occupation. 


(ii) either 
(A) the individual has satisfied the condition set out in 


subparagraph (i) throughout at least 13 consecutive weeks 
in the 12-month period that ends at that time, or 


(B) the total of the payment and all other educational as- 
sistance payments made under a registered education sav- 
ings plan of the promoter to or for the individual in the 
12-month period that ends at that time does not exceed 
$5,000 or any greater amount that the Minister designated 
for the purpose of the Canada Education Savings Act ap- 
proves in writing with respect to the individual; 


(g.2) the plan does not allow for any contribution into the plan, 
other than a contribution made by or on behalf of a subscriber 
under the plan in respect of a beneficiary under the plan or a 
contribution made by way of transfer from another registered 
education savings plan; 


Proposed Addition — 146.1(2)(g.3) | 


(g.3) the plan provides that an individual is peinnitied to be 
designated as a beneficiary under the plan, and that a contribu- 
tion to the plan in respect of an individual who is a beneficiary 
under the plan is permitted to be made, only if 


(i) in the case of a designation, the individual’: S ‘Social Tn- 
surance Number is provided to the promoter before the des- 
ignation is made and either 


(A) the individual is resident i in Canada when the desig- 
nation is made, or 


(B) the designation i is made in conjunction with a trans- 
fer of property into the plan from another registered ed- 
ucation savings plan under which the individual Was a 
beneficiary immediately before the transfer, and 


(ii) in the case of a contribution, either 


(A) the individual’s Social Insurance Number, is pro- 
_ vided to the promoter before the contribution is made 

and the individual is resident in Canada when the contri- 
_ bution is made, or 


(B) the contribution i is made by way of as from an- 
other registered education savings plan under which the 


Income Tax Act, Part I 


andivigaals was a oe Loa rece estan the 
e wansier, : Ce i os 
Application: The nay 18, 2005 rate reaichie: (Part 2— technica, subsec 
142(1), will add para. 146.1(2)(¢.3), applicable after 2003. & 


Technical Notes: Subsection 146.1(2) sets out the Coliditions that must be 
in order for an education songs plan | to be accepted for registration. 


who have not 5 yet been assi 1 a Social Insuran e Number (SIN) from, becoming 2 a 
beneficiary under a registered education savings Plan (RESP) or from benefiting 
from RESP contributions. ; a 


Specifically. paragraph 146. A(2)(g. a C 
mit an individual to be designated as a beneficiary under the plan, and not allow 
contribution for an individual who is a beneficiary under the plan, unless the indiv 
dual’s SIN has been provided to the promoter of the plan and the individual i AS Tes: 
dent in Canada. 


If an individual is dedeueds asa be chan, wadere an RESP i in cpeanetio with the . 
transfer of property into the plan from another RESP under which the indivi 
a beneficiary immediately before the transfer, the requirement that the individual be 
resident in Canada in order to be designated as a beneficiary does not apply. How- _ 
ever, subject to the exceptions in new subsection 146.1(2.3), the individual’s SIN has — 
to be provided to the promoter in order for the individual to be designated as a bene- 
ficiary under the transferee RESP. This special rule is intended primarily to accom- 
modate transfers from an RESP to a replacement RESP after the beneficiary has 
ceased to be resident of Canada. (It should be noted that the transfer itself, as a con- 
tribution to an RESP, is not oe to the SIN and — see that _ to a 
ordinary contributions.) ; / 


Letter from Dept. of Finance, May 15, 2003: 
Dear [xxx] 


1 am responding to your letter of Jonuary 17, 2003 to Mr. ‘Brett Baker, regar ing a / 
proposed Income Tax Act (ITA) amendments contained in the legislative proposals 
that were released on December 20, 2002. Your letter raises concerns about. te” 
amendment requiring registered education savings plan (RESP) promoters to obtain a 
beneficiary’s Social Insurance Number (SIN) before accepting any contributions into 
an RESP. I want to express my appreciation for the recent opportunity I had to meet 
with you and several of your colleagues to further elaborate on this matter. 


The federal government is committed to helping Canadian families save for their — 
children’s post-secondary education, and recognizes the important role that RESPs_ 
play in helping them achieve their financial goal. As you know, the government has _ 
taken significant steps in recent years to enhance the attractiveness of RESPs as a 
savings instrument: the lifetime contribution limit was increased to $42,000 per bene- 
ficiary; the annual contribution limit was raised to $4,000 to give families flexibility 
fo make “catch-up” contributions; investment income can be paid out to the contribu- 
tor in the event the beneficiary does not pursue post-secondary education: and the 
Canada Education Savings Grant (CESG) program was introduced in the 1998 
Budget as part of the Canadian Opportunities Strategy. 


The SIN is already required for the effective administration of both the RESP and 
CESG programs, and must currently be provided in order to register an RESP. The 
proposed amendment to the ITA is intended to help ensure that RESP beneficiaries. 
fully benefit from RESP tax benefits and the CESG supplement, and will minimize 
the potential for adverse consequences that can currently arise when the SIN is not 
provided on time. 


Tn the event that parents face significant delays in obtaining a SIN for their child, 
they can generally make * “catch- sup” ’ contributions to the RESP and thus obtain the 
full CESG. 


We appreciate comments and suggestions that we have received on the proposed 
amendment from members of. your organization and others in the RESP industry. — 
While imposing a requirement for obtaining a SIN prior to setting up an RESP is 
appropriate, for the reasons set out above, we understand that implementing this 
change too quickly might be disruptive and have some adverse impacts on the sale of 
RESPs. In order to provide for a smoother transition, I will recommend to the Min- 
ister of Finance that the coming-into-force date of the proposed amendment be de- 
ferred from March 21, 2003 until January L 2004. 


I trust this addresses your concerns and thank you for pandas, his matter to ‘the 
government's attention. 


Yours sincerely, 


_ Stephen R. Richardson 
Senior Assistant Deputy Minister 


CCRA Registered Plans release, April 28, 2003: Technical Income Po 
Amendments for Registered Education Savings Plans 


On December 20, 2002, the Minister of Finance released a package of draft technical _ 
amendments to the income Tax Act (ITA). The technical bill indicated that these 
amendments were to be applicable after the 90th day after the announcement date 
(i.e., March 21, 2003). In order to provide for a smoother transition, the Department 
of Finance intends to propose an amendment {February 27, 2004 — ed.] to the com- 
ing into force date, which would change it from March 21, 2003 to January 1, 2004. 


Summary of C. hanges 
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Paragraph 146. 1(2)(g.3). and subsection 146.1(2.3) have been introduced, both of 
which apply December 31, 2003. Subparagraph 146.1(2)(g.3)(i) of the Act permits 
an individual to be designated as a beneficiary under the plan only if the individual's 
SIN is provided to the promoter before the designation is made, and the individual is 
resident in Canada when the designation is made. The residency requirement is not 
applicable when the designation is made in conjunction with a transfer of property 
from another RESP under which the individual was a beneficiary immediately before 
the transfer. ete : i 


Subparagraph 146.1(2)(g-3)Gi) of the Act permits a contribution to the plan in respect 
of an individual who is a beneficiary only if the individual’s SIN is provided to the 
promoter before the contribution is made and the individual is resident in Canada, or 
where the contribution is made by way of a transfer from another R P under which _ 


the individual was a beneficiary immediately before the trans 


As an exception to the requirement to provide the individual’s SIN above, subsection 
146.1(2.3) does not require an individual’s SIN to be provided in respect of a contri- 
bution to the plan, if the plan was entered into before 1999. Such contributions con- 
tinue to be ineligible for the CESG, and the SIN exception is relevant only for ex- 
isting beneficiaries under such plans. ee 
Under the second new exception, an educational savings plan may permit a non-_ 
resident individual w s not have a SIN to be designated as a beneficiary under 
d that designation is made in conjunction with a transfer of 
P under which the individual was a beneficiary immedi- 


eee 


property from ano 
ately Pefote “he tian 


As well as amending your RESP specimen plan(s) to comply with the proposed 
changes for new contracts you may also need to amend existing contracts so that 
they may maintain their registered status and eligibility for the Canada Education 
Savings Grant (CESG). . SS 


We will require that the amendments be submitted to this office a year from the date 
the amendment to the /ncome Tax Act receives Royal Assent. Please note that the 
plans must be administered as if they were amended as of January 1, 2004. 


(h) the plan provides that no contribution (other than a contribu- 
tion made by way of a transfer from another registered education 
savings plan) may be made into the plan after 


(i) in the case of a specified plan, the 25th year following the 
year in which the plan was entered into, and 


(ii) in any other case, the 21st year following the year in 
which the plan was entered into; 


(i) the plan provides that it must be terminated on or before the 
last day of 


(i) in the case of a specified plan, the 30th year following the 
year in which the plan was entered into, and 


(ii) in any other case, the 25th year following the year in 
which the plan was entered into; 


(i.1) if the plan allows accumulated income payments in accor- 
dance with paragraph (d.1), the plan provides that it must be ter- 
minated before March of the year following the year in which 
the first such payment is made out of the plan, 


(i.2) the plan does not allow for the receipt of property by way 


of direct transfer from another registered education savings plan 
after the other plan has made any accumulated income payment, 


(j) if the plan allows more than one beneficiary under the plan at 
any one time, the plan provides 
(i) that each of the beneficiaries under the plan is required to 
be connected to each living subscriber under the plan, or to 
have been connected to a deceased original subscriber under 
the plan, by blood relationship or adoption, 
(ii) that a contribution into the plan in respect of a benefici- 
ary is permitted to be made only if 
(A) the beneficiary had not attained 21 years of age 
before the time of the contribution, or 
(B) the contribution is made by way of transfer from an- 
other registered education savings plan that allows more 
than one beneficiary at any one time, and 
(iii) that an individual is permitted to become a beneficiary 
under the plan at any particular time only if 
(A) the individual had not attained 21 years of age before 
the particular time, or 


(B) the individual was, immediately before the particular 
time, a beneficiary under another registered education 
savings plan that allows more than one beneficiary at any 
one time; 


(k) the plan does not allow the total of all contributions made 
into the plan in respect of a beneficiary for a year (other than 
contributions made by way of transfer from registered education 
savings plans) to exceed the, RESP annual limit for the year; 


(1) the plan provides that the promoter shall, within 90 days after 
an individual becomes a beneficiary under the plan, notify the 
individual (or, where the individual is under 19 years of age at 
that time and either ordinarily resides with a parent of the indivi- 
dual or is maintained by a public primary caregiver of the indivi- 
dual, that parent or public primary caregiver) in writing of the 
existence of the plan and the name and address of the subscriber 
in respect of the plan; 


(m) the Minister has no reasonable basis to believe that the pro- 
moter will not take all reasonable measures to ensure that the 
plan will continue to comply with the conditions set out in 
paragraphs (a), (c) to (d.1) and (f) to (1) for its registration for 
the purposes of this Act; and 


(n) the Minister has no reasonable basis to believe that the plan 
will become revocable. 


Related Provisions: 146.1(2.1) — RESP becoming revocable; 146. 1(2:2) — Waiver 
of conditions for disabled beneficiary; 146.1(2.3) — Circumstances where Social In- 
surance Number not required; 146.1(3) — Deemed registration; 146.1(4) — Registra- 
tion of plans without prospectus, 146.1(4.1) — Amendments must be filed with CRA; 
146.1(13) — Revocation where plan ceases to comply with requirements; 146.1(14) — 
References to Canada Education Savings Act includes references to earlier DHRD Act; 
172(3) — Appeal from refusal to register; 204.9(1)“excess amount” — Limit on RESP 
contributions; 204.91 — Tax payable by subscribers. 


History: Cl. 146.1(2)(d.1)(ii)(B), paras. (2)(h) and (i) amended, by 2005, c. 30, sub- 
secs. 10(2), (3), applicable to 2005 et seq. The cl. and paras. formerly read: 


(B) the payment is made in the 25th year following the year in which the plan is 
entered into, or 


(h) the plan provides that no payments may be made into the plan by or on behalf 
of a subscriber after the 21st year following the year in which the plan is entered 
into; 

(i) the plan provides that it must be terminated on or before the last day of the 
25th year following the year in which the plan is entered into; 


Para. 146.1(2)(d.1) amended by 2004, c. 26, subsec. 21(7), in force December 15, 
2004. The para. formerly read: 


(d.1) subject to subsection (2.2), the plan does not allow accumulated income 
payments under the plan, or the plan allows an accumulated income payment at a 
particular time only if 


(i) the payment is made to, or on behalf of, a person and not jointly to, or on 
behalf of, more than one person, 


(ii) the particular time is after 1997, 
(iii) the person is resident in Canada at the particular time, 
(iv) either 
(A) the person is a subscriber under the plan at the particular time, or 


(B) an individual died at any previous time and was a subscriber under 
the plan immediately before death, 


(v) each individual in respect of whom a subscriber has made a contribution 
into the plan 


(A) has before the particular time attained 21 years of age and is not, at 
the particular time, eligible under the plan to receive an educational as- 
sistance payment, or 


(B) has died before the particular time, and 
(vi) either 


(A) the particular time is after the 9th year that follows the year in which 
the plan was entered into, or 


(B) each individual in respect of whom a subscriber has made a contri- 
bution into the plan has died before the particular time and was, or was 
related to, a subscriber under the plan (or was the nephew, niece, great 
nephew or great niece of a subscriber under the plan); 


Cl. 146.1(2)(g.1)()(A) amended by the said c. 26, subsec. 21(7.1), to replace “full- 
time” with “full-time or part-time”, in force December 15, 2004. 
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Cl. 146.1(2)(g.1)Gi)(B) and para. (2)(1) amended by the said c. 26, subsecs. 21(8) and 
(9), in force December 15, 2004. The cl. and para. formerly read: 


(B) the total of the payment and all other educational assistance payments made 
under a registered educational savings plan of the promoter to or for the indivi- 
dual in the 12-month period that ends at that time does not exceed $5,000 or such 
greater amount as the Minister of Human Resources Development approves in 
writing with respect to the individual; 


(1) the plan provides that the promoter shall, within 90 days after an individual 
becomes a beneficiary under the plan, notify the individual (or, where the indivi- 
dual is under 19 years of age at that time and ordinarily resides with a parent of 
the individual, that parent) in writing of the existence of the plan and the name 
and address of the subscriber in respect of the plan; 


Para. 146.1(2)(b.1) added, subpara. 146.1(2)(j)(ii) amended and subpara. (iii) added, by 
1999, c. 22, subsecs. 62(4) and (7), applicable to plans entered into after 1998. Subpara. 
(j)(1) formerly read: 
(ii) that a contribution into the plan in respect of a beneficiary is permitted to be 
made only if 


(A) the beneficiary had not attained 21 years of age at the time the plan was 
entered into, 


(B) the contribution is made by way of transfer from another registered edu- 
cation savings plan into which a contribution had been made before the 
transfer in respect of the beneficiary, or 


(C) the contribution is made (after a contribution to which clause (B) applied 
was made) into the plan in respect of the beneficiary; 


The opening words of para. 146.1(2)(d.1) amended, para. 146.1(2)(n) added, by the 
said c. 22, subsecs. 62(5) and (8), applicable after 1997. The opening words formerly 
read: 


(d.1) the plan does not allow accumulated income payments under the plan, or 
the plan allows an accumulated income payment at a particular time under the 
plan only if 


Para. 146.1(2)(g.1) amended by the said c. 22, subsec. 62(6), applicable to plans en- 
tered into after February 20, 1990, except that 


(a) for plans entered into before 1998, references in the amendment to “individual” 
shall be read as “beneficiary”; and 


(b) subpara. 146.1(2)(g.1)(ii), as amended, does not apply to plans entered into 
before 1999. 


Para. (g.1) formerly read: 


(g.1) the plan does not allow for the payment of educational assistance payments 
after 1996 to an individual unless the individual is, at the time the payment is 
made, enrolled in a qualifying educational program as a full-time student at a 
post-secondary educational institution; 


The opening words of subsec. 146.1(2), paras. 146.1(2)(b) and (m) amended by 1998, 
c. 19, subsecs. 38(5), (6), and (11), applicable to applications made after 1997. Those 
provisions formerly read: 


(2) Conditions for acceptance of plan for registration — The Minister shall 
not accept for registration for the purposes of this Act any education savings plan 
of a promoter unless, in the Minister’s opinion, it complies with the following 
conditions: 


(b) at the time of the application by the promoter for registration of the plan, 
there are not fewer than 150 subscribers who have entered into education savings 
plans with the promoter each of which complied, at the time it was entered into, 
with all the other conditions set out in this subsection, or subsection 146.1(2) of 
the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, as the 
case may be, as the applicable subsection read at that time; 


(m) the plan complies with prescribed conditions. 


Para. 146.1(2)(d) amended, and add para, (d.1) added, by the said c. 19, subsec. 38(7), 
applicable to 1998 et seg. Para. 146.1(2)(d) formerly read: 


(d) the plan does not allow for any payment to a subscriber other than a refund of 
payments unless the subscriber is also the beneficiary under the plan; 


Para. 146.1(2)(g) amended, and add paras. (g.1) and (g.2) added, by the said c. 19, 
subsec. 38(8), paras. (g) and (g.1) applicable to plans entered into after February 20, 
1990 except that, for plans entered into before 1998, the references to “an individual” 
and “the individual” in para. (g.1) shall be read as “a beneficiary” and “the benefici- 
ary”; and para. (g.2) applicable to 1997 er seg. Para. 146.1(2)(g) formerly read: 
(g) the plan does not allow for the payment of educational assistance payments 
to an individual unless the individual is, at the time the payment is made, a stu- 
dent in full-time attendance at a post-secondary educational institution and en- 
rolled in a qualifying educational program at the institution; 


Paras. 146.1(2)(i.1) and (i.2) added, and para. (j) amended, by the said c. 19, subsec. 
38(9), applicable to 1998 et seq., except that 


(a) para. (j) does not apply to plans entered into before July 14, 1990: and 
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(b) subpara. (j)(ii) does not apply to plans entered into before 1998. 
Para. (j) formerly read: 


(j) where the plan provides that a subscriber may name more than one benefici- 
ary under the plan at any one time, the plan provides that each of the benefi- 
ciaries under the plan is required to be connected to the subscriber by blood 
relationship or adoption; 
Para. 146.1(2)(k) amended by the said c. 19, subsec. 38(10), applicable to plans entered 
into after February 20, 1990. Para. 146.1(2)(k) formerly read: 
(k) the plan provides that the total of all payments made into the plan in respect 
of a beneficiary for a year shall not exceed $2,000; 


Para. 146.1(2)(k) amended by 1997, c. 25, subsec. 42(2), applicable to 1996 et seq., 
except in respect of plans entered into before February 21, 1990. Para. (k) formerly 
read: 
(k) the plan provides that the total of all payments made into the plan in respect 
of a beneficiary for a year shall not exceed $1,500; 
Paras. 146.1(2)(a), (b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 118(6), 
applicable to plans entered into after February 20, 1990. Paras. (a), (b) formerly read: 
(a) the plan provides that the property of any trust established under the plan 


(after payment of trustee and administration charges) is irrevocably held for any 
of the purposes described in the definition “trust” in subsection (1); 


(b) at the time of the application by the promoter for registration of the plan, 
there are not less than 150 subscribers who have entered into education savings 
plans with the promoter that comply with the conditions set out in paragraphs (a) 
and (c) to (g); 
Para. 146.1(2)(c) amended to substitute “governed by the plan” for “established under 
the plan”, and para. (f) substituted by 1994, c. 7, Sch. Il (1991, c. 49), subsecs. 118(7), 
(8), applicable after July 13, 1990. Para. (f) formerly read: 


(f) in the event that a trust established under the plan is terminated, the property 
or money held by the trust is required to be used for any of the purposes de- 
scribed in the definition “trust” in subsection (1); and 


Paras. 146.1(2)(g) to (m) substituted for para. (g) by 1994, c. 7, Sch. I (1991, c. 49), 
subsec. 118(9), paras. (g) to (i), (k) and (m) applicable to plans entered into after Febru- 
ary 20, 1990, para. (j) applicable to plans entered into after July 13, 1990, and para. (1) 
applicable to plans entered into after March 1991. Para. (g) formerly read: 


(g) the plan in all other respects complies with any regulations of the Governor 
in Council made on the recommendation of the Minister of Finance. 
Regulations: No prescribed conditions for 146.1(2)(m). 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Information Circulars: 93-3R: Registered education savings plans. 


Registered Plans Compliance Bulletins: 1 (educational assistance payments 
(EAP) and RESP contributions). 


Forms: T3G: Certification of no tax liability by a group of RRSPs, RRIFs, or RESPs; 
T3GR: Group income tax and information return for RRSP, RRIF or RESP trusts (and 
worksheets); T3IND: T3IND income tax return for RRSP, RRIF, or RESP; T550: Ap- 
plication for registration of RSPs, ESPs or RIFs under s. 146, 146.1 and 146.3 of the 
ITA; T1171: Tax withholding waiver on accumulated income payments from RESPs; 
T1172: Additional tax on accumulated income payments from RESPs. 


(2.1) RESP is revocable — For the purposes of paragraphs 
(2)(n) and (12.1)(d), a registered education savings plan is revoca- 
ble at any time after October 27, 1998 at which 


(a) a trust governed by the plan acquires property that is not a 
qualified investment for the trust; 

(b) property held by a trust governed by the plan ceases to be a 
qualified investment for the trust and the property is not dis- 
posed of by the trust within 60 days after that time; 

(c) a trust governed by the plan begins carrying on a business; or 


(d) a trustee that holds property in connection with the plan bor- 
rows money for the purposes of the plan, except where 


(i) the money is borrowed for a term not exceeding 90 days, 


(ii) the money is not borrowed as part of a series of loans or 
other transactions and repayments, and 


(ili) none of the property of the trust is used as security for 
the borrowed money. 
Related Provisions: 146.1(12.1)—Notice of intent to revoke registration; 
146.1(12.2), (13) — Revocation of registration; 248(10)— Series of transactions; 
253. 1 — Limited partner not considered to carry on business of partnership; 259(1) — 
Election for proportional holdings in trust property. 
History: Subsec. 146.1(2.1) added by 1999, c. 22, subsec. 62(9) applicable after 1997. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 
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(2.2) Waiver of conditions for accumulated income pay- 
ments — The Minister may, on written application of the pro- 
moter of a registered education savings plan, waive the application 
of the conditions in clause (2)(d.1)(iii)(A) in respect of the plan 
where a beneficiary under the plan suffers from a severe and pro- 
longed mental impairment that prevents, or can reasonably be ex- 
pected to prevent, the beneficiary from enrolling in a qualifying ed- 
ucational program at a post-secondary educational institution. 
History: Subsec. 146.1(2.2) amended by 2004, c. 26, subsec. 21(9.1) to replace “‘sub- 
paragraphs (2)(d.1)(v) and (vi)” with “clause (2)(d.1)(iii)(A)”, in force December 15, 
2004. 


Subsec. 146.1(2.2) added by 1999, c. 22, subsec. 62(9), applicable after 1997. 
Proposed Addition — 146.1(2.3) 


(2.3) Social Insurance Number not required — Notwith- 
standing paragraph (2)(g.3), an education savings plan may pro- 
vide that an individual’s Social Insurance Number need not be 
provided in respect of SC oo 
(a) a contribution to the plan, if the plan was entered into 
_ betore 1999. and . 
- (b) a designation of a non-resident individual as beneficiary 
under the plan, if the individual was not assigned a Social In- 


_ surance Number before the designation is made 


142(2), will add subsec. 146.1(2.3), applicable after 2003. 


Technical Notes: New subsection 146.1(2.3) provides two additional exceptions to 
the SIN condition that are primarily of relevance to RESPs that were entered into — 
before 1999 and RESPs that replace such plans. These exceptions recognize that the © 
Canada Customs and Revenue Agency only began requiring the beneficiary’s SIN to 
be provided on the appli or registration for plans entered into after 1993. 


Application: The July 18 2005 draft legislation (Part 2— technical), subsec. 


The first new exception allows an education savings plan that was entered into before 
1999 to not require that an individual’s SIN be provided in respect of a contribution 
to the plan. Such contributions, however, continue to be ineligible for the Canada 
Education Savings Grant. It should be noted that this exception is only relevant for 
contributions made for existing beneficiaries under such plans. An individual without 
a SIN is prevented from being designated as a new beneficiary under such a plan. 


Under the second new exception, an education savings plan may permit a non-resi- 
dent individual who does not have a SIN to be designated as a beneficiary under the 
plan provided that the designation is being made in conjunction with a transfer of 
property into the plan from another RESP under which the individual was a benefici- 
ary immediately before the transfer. This exception is intended, in particular, to ac- 
commodate the transfer of property from an RESP that was en’ d into before 1999, 
under which the beneficiary had always been non-tesident or ad ceased to be resi- 
dent in Canada before having been assigned a SIN, to a rep! cement RESP (and suc- 
cessive transfers). _ i |. 


CCRA Registered Pians release, April 28, 2003: See under 146.12)(¢.3). 


(3) Deemed registration — Where in any year an education sav- 
ings plan cannot be accepted for registration solely because the con- 
dition set out in paragraph (2)(b) has not been complied with, if the 
plan is subsequently registered, it shall be deemed to have been reg- 
istered on the first day of January of 


(a) the year in which all of the conditions set out in subsection 
(2) (except in paragraph (2)(b)) were complied with, or 


(b) the year preceding the year in which the plan, was subse- 
quently registered, 


whichever is the later. 


Related Provisions: 146.1(12)— Deemed date of registration; 212(1)(r) — Non- 
residents — registered education savings plan. 


Information Circulars; 93-3R: Registered education savings plans. 


(4) Registration of plans without prospectus — Notwith- 
standing paragraph (2)(e), where a promoter has not filed a prospec- 
tus in respect of an education savings plan referred to in that para- 
graph, the Minister may register the plan if the promoter is not 
otherwise required by the laws of Canada or a province to file such 
a prospectus with a securities commission in Canada or a body per- 
forming a similar function in a province and the plan complies with 
the other conditions set out in subsection (2). 
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History: Subsec. 146.1(4) substituted by 1994, c. 7, Sch. Il (1991, c. 49), subsec. 
118(10), applicable to plans registered after February 20, 1990. Subsec. 146.1(4) for- 
merly read: 


(4) Registration of plans in existence on October 15, 1973 — Notwithstand- 
ing paragraph (2)(e), where a promoter has not filed a prospectus referred to in 
that paragraph, the Minister may register an education savirgs plan if the plan 
was in existence on October 15, 1973 and as of that date the other conditions set 
out in subsection (2) had been complied with. 


(4.1) Obligation to file amendment — When a registered edu- 
cation savings plan is amended, the promoter shall file the text of 
the amendment with the Minister not later than 60 days after the 
day on which the plan is amended. 

Related Provisions: 162(7) — Penalty for failure to comply. 


History: Subsec. 146.1(4.1) added by 1998, c. 19, subsec. 38(12), in force on June 18, 
1998. 


(5) Trust not taxable — No tax is payable under this Part by a 
trust on the taxable income of the trust for a taxation year if, 
throughout the period in the year during which the trust was in eXis- 
tence, the trust was governed by a registered education savings 
plan. 

Related Provisions: 18(11)(h) — No deduction for interest paid on money borrowed 
to make RESP contribution; 149(1)(u) — Exemption from tax. 

Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 

Information Circulars: 93-3R: Registered education savings plans. 

Forms: T3G: Certification of no tax liability by a group of RRSPs, RRIFs, or RESPs; 
T3GR: Group income tax and information return for RRSP, RRIF or RESP trusts (and 
worksheets); T3IND: T3IND income tax return for RRSP, RRIF, or RESP. 


(6) Subscriber not taxable — No tax is payable by a subscriber 
on the income of a trust for a taxation year after 1971 throughout 
which the trust was governed by a registered education savings 
plan. 


Related Provisions: 146.1(5) — Trust not taxable; 204.91 — Tax payable by sub- 
scribers: 212(1)(r) —'Non-residents — registered education savings plan. 


(6.1) Transfers between plans — Where property irrevocably 
held by a trust governed by a registered education savings plan (in 
this subsection referred to as the “transferor plan’’) is transferred to 
a trust governed by another registered education savings plan (in 
this subsection referred to as the “transferee plan’), 
(a) [Repealed] 
(b) for the purposes of this paragraph, the definition “specified 
plan” in subsection (1) and paragraphs (2)(d.1), (h) and (i), the 
transferee plan is deemed to have been entered into on the day 
that is the earlier of 


(i) the day on which the transferee plan was entered into, and 


(ii) the day on which the transferor plan was entered into; 
and 


(c) notwithstanding subsections (7) and (7.1), no amount shall 
be included in computing the income of any person because of 
the transfer. 
Related Provisions: 146.1(2)(g.2), (i.2) — Restrictions on transfers between RESPs; 
204.9(5) — Transfers between RESPs. 
History: The opening words of para. 146.1(6.1)(b) amended to add “, the definition 
“specified plan” in subsection (1)” by 2005, c. 30, subsec. 10(4), applicable to 2005 er 
seq. 
The opening words of para. 146.1(6.1)(b) amended by 2004, c. 26, subsec, 21( 10), in 
force December 15, 2004, The opening words formerly read: 
(b) for the purposes of this paragraph, subparagraph (2)(d,1)(vi) and paragraphs 
(2)(h) and (i), the transferee plan is deemed to have been entered into on the day 
that is the earlier of 
Para. 146.1(6.1)(a) repealed, para. (b) amended, and para. (c) added, by 1998, c. 19, 
subsecs. 38(13), (14), para. (a) applicable to transfers made after 1996, para. (b) appli- 
cable after 1997, and para. (c) applicable to transfers made after 1997. Paras. (a) and 
(b) formerly read: 
(a) for the purposes of Part X.4, 
(i) the transferee plan shall be deemed to be the same plan as, and a continu- 
ation of, the transferor plan, and 
(ii) the transfer of property shall be deemed not to be a payment made into 
the transferee plan; and 
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(b) for the purposes of this paragraph and paragraphs (2)(h) and (i), the trans- 
feree plan shall be deemed to have been entered into on the earlier of 


(i) the day on which the transferee plan was entered into, and 

(ii) the day on which the transferor plan was entered into. 
Subsec. 146.1(6.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 118(11), applica- 
ble after February 20, 1990. 
Information Circulars: 93-3R: Registered education savings plans. 


(7) Educational assistance payments — There shall be in- 
cluded in computing an individual’s income for a taxation year the 
total of all educational assistance payments paid out of registered 
education savings plans to or for the individual in the year. 
Related Provisions: 56(1)(q) — Income inclusion from RESP; 60(x) — Deduction 
for repayment of Canada Education Savings Grant; 153(1)(t) — Withholding of tax at 
source; 212(1)(r) — Withholding tax on RESP payments to non-residents. 


History: Subsec. 146.1(7) amended by 1998, c. 19, subsec. 38(15), applicable to 1998 
et seq. Subsec. 146.1(7) formerly read: 


(7) Amounts to be included in beneficiary’s income — There shall be in- 
cluded in computing the income for a taxation year of a taxpayer who is or was a 
beneficiary under a registered education savings plan, the amount, if any, by 
which the total of 


(a) educational assistance payments paid to the taxpayer or on the taxpayer’s 
behalf in the year under the plan, and 


(b) amounts paid to the taxpayer or on the taxpayer’s behalf to the extent 
that those amounts may reasonably be regarded as a distribution of property 
that had been transferred from a trust established under a registered educa- 
tion savings plan, of property substituted therefor or of income from any 
such property 
exceeds 

(c) the taxpayer’s portion of the tax-paid-income in the year under the plan. 

Regulations: 200(2)(j) (information return). 

Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 

RRSPs, RESPs and RRIFs. 


Information Circulars: 93-3R: Registered education savings plans. 


(7.1) Other income inclusions — There shall be included in 
computing a taxpayer’s income for a taxation year 


(a) each accumulated income payment received in the year by 
the taxpayer under a registered education savings plan; and 


(b) each amount received in the year by the taxpayer in full or 
partial satisfaction of a subscriber’s interest under a registered 
education savings plan (other than any excluded amount in re- 
spect of the plan). 
Related Provisions: 146.1(7.2) — Excluded amount; 153(1)(t) —— Withholding of 
tax at source. 
History: Subsec. 146.1(7.1) added by 1998, c. 19, subsec. 38(15), applicable to 1998 
et seq. 
Regulations: 103(4), 103(6)(g), 103(8) (withholding of 20% at source); 200(2)(j) (in- 
formation return). 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


(7.2) Excluded amount — For the purpose of paragraph (7.1)(b), 
an excluded amount in respect of a registered education savings 
plan is 

(a) any amount received under the plan; 


(b) any amount received in satisfaction of a right to a refund of 
payments under the plan; or 


(c) any amount received by a taxpayer under a decree, order or 

judgment of a competent tribunal, or under a written agreement, 

relating to a division of property between the taxpayer and the 

taxpayer’s spouse or common-law partner or former spouse or 

common-law partner in settlement of rights arising cut of, or on 

the breakdown of, their marriage or common-law partnership. 
History: Para. 146.1(7.2)(c) amended by 2000, c. 12, Sch. 2, s. 2, to replace “spouse” 
with “spouse or common-law partner”, and by 2000, c. 12, Sch. 2, s. 9, to replace 
“marriage” with “marriage or common-law partnership”, applicable to 2001 et seq., in 
force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 


Subsec. 146.1(7.2) added by 1998, c. 19, subsec. 38(15), applicable to 1998 et seg. 
(8) [Repealed] 
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History: Subsec. 146.1(8) repealed by 1998, c. 19, subsec. 38(15), applicable to 1998 
et seq. Subsec, 146.1(8) formerly read: 


(8) Definition of “beneficiary’s portion of the tax-paid-income” — For the 
purposes of subsection (7), a “beneficiary’s portion of the tax-paid-income” for a 
taxation year under a registered education savings plan means the greater of 


(a) the lesser of 


(i) one-third of the pre-1972 income reported on or before April 30, 
1972 by the trust governed by the plan to the subscriber as having been 
earned in respect of amounts paid to the plan by or on behalf of the 
subscriber, and 

(ii) the amount, if any, by which 


(A) the pre-1972 income reported on or before April 30, 1972 by 
the trust governed by the plan to the subscriber as having been 
earned in respect of amounts paid to the plan by or on behalf of the 
subscriber 


exceeds 


(B) the total of all amounts, if any, referred to in paragraph (7)(c) in 
respect of preceding taxation years, and 


(b) the amount of the tax-paid-income actually allocated under the trust gov- 
erned by the plan to the beneficiary in the year. 


(9) [Repealed] 
History: Subsec. 146.1(9) repealed by 1998, c. 19, subsec. 38(15), applicable to 1998 
et seg. Subsec. 146.1(9) formerly read: 


(9) Limitation on allocation of tax-paid-income — For the purposes of para- 
graph (8)(b), no amount of the tax-paid-income shall be allocated in a particular 
taxation year if an allocation has been made in respect of the same amount in a 
previous taxation year. 


(10) [Repealed] 
History: Subsec. 146.1(10) repealed by 1998, c. 19, subsec. 38(15), applicable to 1998 
et seq. Subsec. 146.1(10) formerly read: 


(10) Allocation of tax-paid-income — For the purposes of this subsection and 
subsections (8) and (9), in any taxation year there shall be allocated by the trust 
governed by a registered education savings plan an amount of the tax-paid-in- 
come to a beneficiary that is not less than the amount determined under para- 
graph (8)(a) for the year. 


(11) Trust deemed to be inter vivos trust — For any taxation 
year during which an education savings plan is not registered, a 
trust governed by the plan shall be deemed, for the purposes of sec- 
tion 122, to be a trust referred to in subsection 122(1) established 
after June 17, 1971. 


(12) Deemed date of registration — Subject to subsection (3), 
an education savings plan that is registered 


(a) before 1976 shall be deemed to have been registered since 
the later of 


(i) January 1, 1972, and 


(ii) the first day of January of the year in which the plan was 
created; and 


(b) after 1975 shall be deemed to have been registered on the 
first day of January in the year of registration. 


(12.1) Notice of intent to revoke registration — When a par- 
ticular day is 


(a) a day on which a registered education savings plan ceases to 
comply with the conditions of subsection (2) for the plan’s 
registration, 


(b) a day on which a registered education savings plan ceases to 
comply with any provision of the plan, 


(c) the last day of a month in respect of which tax is payable 
under Part X.4 by an individual because of contributions made, 
or deemed for the purpose of Part X.4 to have been made, by or 
behalf of the individual into a registered education savings 
plan, 


2 a day on which a registered education savings plan is revoca- 
e, or 


(e) a day on which a person fails to comply with a condition or 
an obligation, imposed under the Canada Education Savings Act 
or under a program administered pursuant to an agreement en- 
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tered into under section 12 of that Act, that applies with respect 
to a registered education savings plan, 


the Minister may send written notice (referred to in this subsection 
and subsection (12.2) as a “notice of intent”) to the promoter of the 
plan that the Minister proposes to revoke the registration of the plan 
as of the day specified in the notice of intent, which day shall not be 
earlier than the particular day. 
Related Provisions: 146.1(2.1) — RESP becoming revocable; 146.1(12.2) — No- 
tice of revocation: 146.1(14)(a) — Reference to Canada Education Savings Act in- 
cludes reference to earlier DHRD Act; 172(3)(e.1) — Appeal to Federal Court of Ap- 
peal from giving of notice of intent; 180(1)(c.1) — Deadline for filing appeal to 
Federal Court of Appeal; 248(7) — Notice deemed received on day mailed. 
History: Para. 146.1(12.1)(e) amended by 2004, c. 26, subsec. 21(11), in force De- 
cember 15, 2004. The para. formerly read: 
(e) a day on which a person fails to comply with a condition or obligation im- 
posed under Part III.1 of the Department of Human Resources Development Act 
that applies with respect to a registered education savings plan, 
Paras. 146.1(12.1)(d) and (e) added by 1999, c. 22, subsec. 62(10), applicable after 
1997. 


Subsec. 146.1(12.1) added by 1998, c. 19, subsec. 38(16), applicable after 1997. 


(12.2) Notice of revocation — When the Minister sends a notice 
of intent to revoke the registration of a registered education savings 
plan to the promoter of the plan, the Minister may, after 30 days 
after the receipt by the promoter of the notice, send written notice 
(referred to in this subsection and subsection (13) as a “notice of 
revocation”) to the promoter that the registration of the plan is re- 
voked as of the day specified in the notice of revocation, which day 
shall not be earlier than the day specified in the notice of intent. 
Related Provisions: 146.1(13) — Revocation; 248(7) — Notice deemed received on 
day mailed. 


History: Subsec. 146.1(12.2) added by 1998, c. 19, subsec. 38(16), applicable after 
1997. 


(13) Revocation of registration — When the Minister sends a 
notice of revocation of the registration of a registered education 
savings plan under subsection (12.2) to the promoter of the plan, the 
registration of the plan is revoked as of the day specified in the no- 
tice of revocation, unless the Federal Court of Appeal or a judge 
thereof, on application made at any time before the determination of 
an appeal under subsection 172(3), orders otherwise. 
Related Provisions: 146.1(2) — Requirements for registration; 146.1(5) — Trust 
becomes taxable after revocation; 244(5) — Proof of service by mail; 248(7)(a) — 
Mail deemed received on day mailed. 
History: Subsec. 146.1(13) amended by 1998, c. 19, subsec. 38(16), applicable after 
1997. Subsec. 146.1(13) formerly read: 
(13) Where at any time an education savings plan that has been accepted by the 
Minister for registration for the purposes of this Act ceases to comply with the 
requirements of this section for its registration as such, the Minister may revoke 
its registration as of any date after that time and shall give notice of the reyoca- 
tion by registered mail to the subscriber and to the promoter. 


interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


(13.1) RESP information — Every trustee under a registered ed- 
ucation savings plan shall, in prescribed form and manner, file with 
the Minister information returns in respect of the plan. 


Related Provisions: 146.1(15) — Information returns by promoters. 
History: Subsec. 146.1(13.1) added by 1998. c. 21, s. 74, in force June 18, 1998. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


(14) Former Act — A reference 


(a) in this section, in paragraph 60(x) or in subparagraph 
241(4)(d)(vii.1) to the Canada Education Savings Act, to an 
amount paid, to the payment of an amount or to the repayment 
of an amount, or to a condition or an obligation imposed, under 
that Act includes a reference to Part III.1 of the Department of 
Human Resources Development Act, or to an amount paid, to the 
payment of an amount or to the repayment of an amount, or to a 
condition or an obligation imposed, as the case may be, under 
that Part as it read at the time the reference is relevant; and 


S. 146.2(22) 


(b) in clause (2)(g.1)(ii)(B) to an amount that the Minister desig- 
nated for the purpose of the Canada Education Savings Act ap- 
proves in writing with respect to an individual includes a refer- 
ence to an amount that the Minister of Human Resources 
Development or the Minister of State to be styled Minister of 
Human Resources and Skills Development has approved in writ- 
ing, before the day on which a Minister is designated for the 
purposes of that Act, with respect to the individual. 


History: Subsec. 146.1(14) added by 2004, c. 26, subsec. 21(12), in force December 
15, 2004. 


Former subsec. 146.1(14) repealed by 1998, c. 19, subsec. 38(16), applicable after 
1997. Subsec. 146.1(14) formerly read: 


(14) Rules applicable to revoked plan — Where at any time in a taxation year 
the Minister revokes the registration of an education savings plan that had previ- - 
ously been accepted for registration, there shall be included in computing the 
income of the subscriber under the plan for that year the amount, if any, by 
which 


(a) the fair market value at that time of all of the property of the trust gov- 
erned by the plan 


exceeds 
(b) the amount by which 
(i) the total of all amounts each of which is 
(A) an amount paid to the plan by or on behalf of the subscriber, or 


(B) the amount of the pre-1972 income reported on or before April 
30, 1972 by the trust governed by the plan to the subscriber as hav- 
ing been earned in respect of amounts paid to the plan by or on 
behalf of the subscriber 


exceeds 


(ii) the total of all refunds of payments paid or payable under the plan to 
the subscriber. 


(15) Regulations — The Governor in Council may make regula- 
tions requiring promoters of education savings plans to file infor- 
mation returns in respect of the plans. 


Related Provisions: 146.1(13.1) — Information returns by trustees. 


History: Subsec. 146.1(15) added by 1998, c. 19, subsec. 38(17), in force on June 18, 
1998. 


Definitions [s. 146.1]: “accumulated income payment” — 146.1(1); “adoption” — 
251(6)(c); “amount”, “annuity”, “authorized foreign bank” — 248(1); “beneficiary” — 
146.1(1): “blood relationship” — 251(6)(a); “borrowed money”, “business” — 248(1); 
“Canada” — 255, Interpretation Act 35(1); “common-law partner”, “common-law part- 
nership” — 248(1); “connected” — 251(6); ‘‘contribution’” — 146.1(1);  “corpora- 
tion” — 248(1), Interpretation Act 35(1); “education savings plan”, “educational assis- 
tance payment” — 146.1(1); “estate” — 104(1), 248(1); “excluded amount’ — 
146.1(7.2); “Federal Court of Appeal” — Federal Courts Act s. 3: “Governor in Coun- 
cil” — Interpretation Act 35(1); “individual” — 248(1); “licensed annuities pro- 
vider” — 147(1), 248(1); “Minister” — 248(1); “nephew”, “niece” — 252(2)(g); “non- 
resident” — 248(1); “notice of intent” —146.1(12.1); “notice of revocation” — 
146.1(12.2); “parent” — 252(2)(a); “person” — 248(1); “portion” — 146.1(8); “post- 
secondary educational institution” — 146.1(1); “post-secondary school level” — 
146.1(1);. “prescribed” — 248(1); “prescribed stock exchange in Canada” — Reg. 
3200; “promoter” — 146.1(1)“education savings plan’(b); “property” — 248(1); 
“province” — Interpretation Act 35(1); “public primary caregiver” — 146.1(1); “quali- 
fied investment” — 146.1(1); “RESP annual limit”, “refund of payments” — 146.1(1): 
“registered education savings plan” — 146.1(1), 248(1); “regulation” — 248(1); “resi- 
dent in Canada” — 250; “security” — Interpretation Act 35(1); “series of loans” — 
248(10); “share” — 248(1); “specified plan” — 146.1(1); “subscriber” — 146.1(1): 
“substituted property” — 248(5); “taxable income” — 2(2), 248(1); “taxation year” — 
249: “tax-paid income” — 146.1(1); “trust” — 104(1), 108(1), 146.101), 2481), (3); 
“writing? — Interpretation Act 35(1); “written” — Interpretation Act 35(1)‘writing”. 


Registered Home Ownership Savings Plans 


146.2 (1)-(21) [Repealed under former Act] 


(22) Contributions to R.H.O.S.P. after May 22, 1985 — 
There shall be included in computing the income of a taxpayer for 
the 1985 taxation year an amount equal to that portion of the in- 
come of a registered home ownership savings plan, under which the 
taxpayer is a beneficiary, that can reasonably be considered to have 
accrued to the end of 1985, to have become receivable or to have 
been received before the end of 1985, and to be attributable to 
amounts contributed after May 22, 1985 to or under the plan. 
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(23) Application of subsec. 146.2(1) of R.S.C., 1952, c. 
148 — The definitions in subsection 146.2(1) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, as it read 
in its application to the 1985 taxation year, apply to subsection (22). 


I.T. Application Rules: 69 (meaning of “Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952”). 


Origin of subsec. 146.2(23): R.S.C. 1985, c. 1 (Sth Supp.). 
Registered Retirement Income Funds 


146.3 (1) Definitions — In this section, 


“annuitant” under a retirement income fund at any time means 


(a) the first individual to whom the carrier has undertaken to 
make payments described in the definition “retirement income 
fund” out of or under the fund, where the first individual is alive 
at that time, 


(b) after the death of the first individual, a spouse or common- 
law partner (in this definition referred to as the “survivor’’) of 
the first individual to whom the carrier has undertaken to make 
payments described in the definition “retirement income fund” 
out of or under the fund after the death of the first individual, 
where the survivor is alive at that time and the undertaking was 
made pursuant to an election described in that definition of the 
first individual with the consent of the legal representative of the 
first individual, and 


Proposed Amendment — 146.3(1)“annuitant"(b) — 


(b) after the death of the first individual, a spouse or common- 
law partner (in this definition referred to as the “survivor’’) of 
the first individual to whom the carrier has undertaken to make 
payments described in the definition “retirement income fund” 
out of or under the fund after the death of the first individual, if 
the survivor is alive at that time and the undertaking was made 


(i) pursuant to an election that is described in that definition 

and that was made by the first individual, or 

(ii) with the consent of the legal representative of the first 

individual, and - — 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
143(1), will amend para. (b) of the definition “annuitant” in subsec. 146.3(1) to read 
as above, applicable to 2001 et seg. except that, if a taxpayer and a person have 
jointly elected under s. 144 of the Modernization of Benefits and Obligations Act 
[S.C. 2000, c. 12; see the transitional rules reproduced in the History to 248(1)“com- 
mon-law partner”), in respect of the 1998, 1999 or 2000 taxation years, it applies to 
the taxpayer and the person in respect of the applicable taxation year and subsequent 
taxation years. . 
Technical Notes: Subsection 146.3(1) contains the definition “annuitant” for pur- 
poses of the rules relating to RRIFs. Paragraph (b) of the definition allows the spouse 
or common-law partner of a deceased annuitant to become the successor annuitant 
under the RRIF, if the deceased annuitant so elected or the legal representative of the 
deceased annuitant consents. When this paragraph was amended by S.C. 2000, ¢. 12 
(the Modernization of Benefits and Obligations Act, formerly Bill C-23), the word 
“or” in the English version was inadvertently removed. The definition is amended to 
correct this error, and to improve the readability of this paragraph, with the same 
application as the initial amendment in Bill C-23. 


(c) after the death of the survivor, another spouse or common- 
law partner of the survivor to whom the carrier has undertaken, 
with the consent of the legal representative of the survivor, to 
make payments described in the definition “retirement income 
fund” out of or under the fund after the death of the survivor, 
where that other spouse or common-law partner is alive at that 
time; : 
History: Paras. (b) and (c) of the definition “annuitant” in subsec. 146.3(1) by 2000, c. 
12, s. 136, applicable to 2001 er seq., in force July 31, 2000. See also the transitional 
rules reproduced in the History note to 248(1)common-law partner”. The paras. for- 
merly read: 
(b) after the death of the first individual, a spouse (in this paragraph4> referred to 
as the “surviving spouse’) of the first individual to whom the carrier has under- 
taken to make payments described in the definition “retirement income fund” out 


4S sic. This should read “in this definition”. 
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of or under the fund after the death of the first individual, where the surviving 
spouse is alive at that time and the undertaking was made pursuant to an election 
described in that definition of the first individual or with the consent of the legal 
representative of the first individual, and 


(c) after the death of the surviving spouse, another spouse of the surviving 
spouse to whom the carrier has undertaken, with the consent of the legal repre- 
sentative of the surviving spouse, to make payments described in the definition 
“retirement income fund” out of or under the fund after the death of the surviv- 
ing spouse, where that other spouse is alive at that time; 
The definition “annuitant” in subsec. 146.3(1) amended by 1994, c. 7, Sch. VIII (1993, 
c. 24), subsec. 84(1), applicable to deaths occurring after 1990. The definition formerly 
read: 
“annuitant” under a retirement income fund at any particular time means the in- 
dividual to whom the carrier has undertaken to make the payments described in 
the definition “retirement income fund” in this subsection out of or under the 
fund; 
Forms: RC4178: Death of a RRIF annuitant [guide]. 


“carrier” of a retirement income fund means 


(a) a person licensed or otherwise authorized under the laws of 
Canada or a province to carry on in Canada an annuities 
business, 


(b) a corporation licensed or otherwise authorized under the 
laws of Canada or a province to carry on in Canada the business 
of offering to the public its services as trustee, 


(c) a corporation approved by the Governor in Council for the 
purposes of section 146 that is licensed or otherwise authorized 
under the laws of Canada or a province to issue investment con- 
tracts, or 


(d) a person referred to as a depositary in section 146, 


that has agreed to make payments under a retirement income fund 
to the individual who is the annuitant under the fund; 

Forms: T3G: Certification of no tax liability by a group of RRSPs, RRIFs, or RESPs; 
T3GR: Group income tax and information return for RRSP, RRIF or RESP trusts (and 
worksheets); T3IND: T3IND income tax return for RRSP, RRIF, or RESP. 


“designated benefit” of an individual in respect of a registered re- 
tirement income fund means the total of 


(a) such amounts paid out of or under the fund after the death of 
the last annuitant thereunder to the legal representative of that 
annuitant 


(i) as would, had they been paid under the fund to the indivi- 
dual, have been refunds of premiums (in this paragraph hav- 
ing the meaning assigned by subsection 146(1)) if the fund 
were a registered retirement savings plan that had not ma- 
tured before the death, and 


(ii) as are designated jointly by the legal representative and 
the individual in prescribed form filed with the Minister, and 


(b) amounts paid out of or under the fund after the death of the 
last annuitant thereunder to the individual that would be refunds 
of premiums had the fund been a registered retirement savings 
plan that had not matured before the death; 
Related Provisions:  146.3(6.1) — Designated 
146.3(6.11) — Transfer of designated benefit. 


History: The definition “designated benefit” added to subsec. 146.3(1) by 1994, c. 21, 
subsec. 71(2), applicable to deaths occurring after 1992. 


Forms: T1090: Death of a RRIF annuitant — designated benefit. 


benefit deemed received; 


“minimum amount” under a retirement income fund for a year is 
the amount determined by the formula 


(Ax B)+C 
where 


A is the total fair market value of all properties held in connection 
with the fund at the beginning of the year (other than annuity 
contracts held by a trust governed by the fund that, at the begin- 
ning of the year, are not described in paragraph (b.1) of the defi- 
nition “qualified investment”); 
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(a) where the first annuitant under the fund elected in respect 
of the fund under paragraph (b) of the definition “minimum 
amount” in this subsection, as it read before 1992, or under 
subparagraph 146.3(1)(f)(i) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, to use the age 
of another individual, the prescribed factor for the year in re- 
spect of the other individual, 


(b) where paragraph (a) does not apply and the first annuitant 
under the fund so elects before any payment has been made 
under the fund by the carrier, the prescribed factor for the 
year in respect of an individual who was the spouse or com- 
mon-law partner of the first annuitant at the time of the elec- 
tion, and 


(c) in any other case, the prescribed factor for the year in 
respect of the first annuitant under the fund, and 


C is, where the fund governs a trust, the total of all amounts each 
of which is 


(a) a periodic payment under an annuity contract held by the 
trust at the beginning of the year (other than an annuity con- 
tract described at the beginning of the year in paragraph (b.1) 
of the definition “qualified investment’) that is paid to the 
trust in the year, or 


(b) if the periodic payment under such an annuity contract iS 
not made to the trust because the trust disposed of the right to 
that payment in the year, a reasonable estimate of that pay- 
ment on the assumption that the annuity contract had been 
held throughout the year and no rights under the contract 
were disposed of in the year; 


Related Provisions: 146.3(1)“retirement income fund” — Requirement to withdraw 
minimum amount annually; 146.3(2)(e.1), (e.2) — Requirement for carrier to retain 
enough property to pay out minimum amount, 146.3(5.1) — Amount included in in- 
come; Reg. 100(1)“remuneration”(j.1), 103(6)(d.1) — Withholding tax on payments; 
Income Tax Conventions Interpretation Act 5“periodic pension payment’ (c) — With- 
drawal of more than twice the minimum amount per year is not “periodic”. 


History: The definition “minimum amount” in subsec. 146.3(1) amended by 2000, c. 
12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner’, applicable 
to 2001 et seq., in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)*common-law partner”. 


The definition “minimum amount” in subsec. 146.3(1) amended by 1998, c. 19, subsec. 
171(1), applicable 


(a) to 1998 et seg. with respect to 
(i) retirement income funds entered into after February 1986, and 


(ii) retirement income funds entered into before March 1986 and revised or 
amended after February 1986 and before 1998; 


(b) to the year in which a retirement income fund is first revised or amended after 
1997 and to subsequent years, if the fund was entered into before March 1986 and 
was not revised or amended after February 1986 and before 1998; and 


(c) with respect to a retirement income fund that governs a trust that, after July 
1997, holds a contract for an annuity, to all years that begin after the first day 


(i) that is after July 1997, and 
(ii) on which the trust holds such a contract. 
The definition formerly read: 


“minimum amount” under a retirement income fund for the year in which the 
fund is entered into is nil and for each subsequent year is the product obtained 
when the fair market value of the property held in connection with the fund at 
the beginning of that subsequent year is multiplied by 


(a) where the first annuitant under the fund elected in respect of the fund 
under paragraph (b), as it read before 1992, or under subparagraph 
146.3(1)(f)(4) of the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, as it read before 1986, to use the age of another individual, 
the prescribed amount for that subsequent year in respect of the other 
individual, 

(b) where paragraph (a) does not apply and the first annuitant under the fund 
so elects before any payment has been made under the fund by the carrier, 
the prescribed amount for that subsequent year in respect of an individual 
who was the spouse of the first annuitant at the time of the election, or 


(c) in any other case, the prescribed amount for that subsequent year in re- 
spect of the first annuitant under the fund: 


S. 146.3(1) qua 


The definition “minimum amount” in subsec. 146.3(1) amended by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsec. 84(2), applicable 


(a) to 1992 et seg. with respect to retirement income funds 
(i) entered into after February 1986, and 


(ii) entered into before March 1986 and revised or ariended after February 
1986 and before 1992; and 


(b) to the taxation year in which a retirement income fund is first revised or 
amended after February 1986 and to subsequent taxation years, where the fund was 
entered into before March 1986 and was not revised or amended after February 
1986 and before 1992. 


However, the amended definition does not apply, for the purposes of subsec. 
146.3(5.1), prescribed rules made for the purpose of subsection 153(1) of the Act, and 
section 5 of the Income Tax Conventions Interpretation Act, to payments made before 
1993. The definition formerly read: 


“minimum amount” under a retirement income fund 
(a) for the year in which the fund was entered into is nil and 


(b) for each subsequent year, the amount determined by the formula 


A 


90-B 
where 
A is the fair market value of the property held in connection with the fund 
at the beginning of the year, and 
Bis 
(i) the number that is, or would be, the age in whole years of the 
annuitant at the beginning of the year, or 


(ii) where the annuitant so elects before any payment has been made 
by the carrier of the fund, the number that is or would be the age in 
whole years of the annuitant’s spouse at the beginning of the year; 


Regulations: 7308 (prescribed factor). 

1.T. Application Rules: 69 (meaning of “chapter 148 Off). 

Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Information Circulars: 78-18R6: Registered retirement income funds. 


“property held” in connection with a retirement income fund 
means property held by the carrier of the fund, whether held by the 
carrier as trustee or beneficial owner thereof, the value of which, or 
the income or loss from which, is relevant in determining the 
amount for a year payable to the annuitant under the fund; 


“qualified investment” for a trust governed by a registered retire- 
ment income fund means 


(a) an investment that would be described in any of paragraphs 
(a), (b), (d) and (f) to (h) of the definition “qualified investment” 
in section 204 if the references in that definition to “a trust gov- 
erned by a deferred profit sharing plan or revoked plan” were 
read as references to “a trust governed by a registered retirement 
income fund”, 


(b) a bond, debenture, note or similar obligation 


(i) issued by a corporation the shares of which are listed on a 
prescribed stock exchange in Canada, or 


(ii) issued by an authorized foreign bank and payable at a 
branch in Canada of the bank, 


(b.1) a contract for an annuity issued by a licensed annuities pro- 
vider where 


(i) the trust is the only person who, disregarding any subse- 
quent transfer of the contract by the trust, is or may become 
entitled to any annuity payments under the contract, and 


(ii) the holder of the contract has a right to surrender the con- 
tract at any time for an amount that would, if reasonable sales 
and administration charges were ignored, approximate the 
value of funds that could otherwise be applied to fund future 
periodic payments under the contract, 


(b.2) a contract for an annuity issued by a licensed annuities pro- 
vider where 


(i) annual or more frequent periodic payments are or may be 
made under the contract to the holder of the contract, 
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(ii) the trust is the only person who, disregarding any subse- 
quent transfer of the contract by the trust, is or may become 
entitled to any annuity payments under the contract, 


(iii) neither the time nor the amount of any payment under 
the contract may vary because of the length of any life, other 
than 


(A) if the annuitant under the fund (in this paragraph re- 
ferred to as the “RRIF annuitant”) has made the election 
referred to in the definition “retirement income fund” in 
respect of the fund and a spouse or common-law partner, 
the life of the RRIF annuitant or the life of the spouse or 
common-law partner, and 


(B) in any other case, the life of the RRIF annuitant, 


(iv) the day on which the periodic payments began or are to 
begin (in this paragraph referred to as the “start date”) is not 
later than the end of the year following the year in which the 
contract was acquired by the trust, 


(v) either 


(A) the periodic payments are payable for the life of the 
RRIF annuitant or the joint lives of the RRIF annuitant 
and the RRIF annuitant’s spouse or common-law partner 
and either there is no guaranteed period under the contract 
or there is a guaranteed period that begins at the start date 
and does not exceed a term equal to 90 years minus the 
lesser of 


(I) the age in whole years at the start date of the RRIF 
annuitant (determined on the assumption that the 
RRIF annuitant is alive at the start date), and 


(II) the age in whole years at the start date of a spouse 
or common-law partner of the RRIF annuitant (deter- 
mined on the assumption that a spouse or common- 
law partner of the RRIF annuitant at the time the con- 
tract was acquired is a spouse or common-law partner 
of the RRIF annuitant at the start date), or 


(B) the periodic payments are payable for a term equal to 


(I) 90 years minus the age described in subclause 
(A)(I), or 


(II) 90 years minus the age described in subclause 
(A)(I), and 


(vi) the periodic payments 
(A) are equal, or 


(B) are not equal solely because of one or more adjust- 
ments that would, if the contract were an annuity under a 
retirement savings plan, be in accordance with subpara- 
graphs 146(3)(b)(iii) to (v) or that arise because of a uni- 
form reduction in the entitlement to the periodic payments 
as a consequence of a partial surrender of rights to the 
periodic payments, and 


(c) such other investments as may be prescribed by regulations 
of the Governor in Council made on the recommendation of the 
Minister of Finance; 


Related Provisions: 87(10) — New share issued on amalgamation of public corpo- 
ration deemed to be listed on prescribed stock exchange; 132.2(1)(k) [to be repealed], 
132.2(3)(h) [draft] — Where share ceases to be qualified investment due to mutual 
fund reorganization; 146.3(7)—Tax on acquisition of non-qualified investment; 
146.3(9) — Tax on income from non-qualified investment; 207.1(4) — Tax on holding 
of non-qualified investment. 

History: Para. (b) of the definition “qualified investment” in subsec. 146.3(1) 
amended by 2001, c. 17, s. 141, applicable after June 27, 1999. The para. formerly 
read: 


(b) a bond, debenture, note or similar obligation of a corporation the shares of 
which are listed on a prescribed stock exchange in Canada, 


The definition “qualified investment” in subsec. 146.3(1) amended by 2000, c. 12, Sch. 
2, s. 1, to replace “spouse” with “spouse or common-law partner’, applicable to 2001 er 
seq., in force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 

Paras. (b.1) and (b.2) added to the definition “qualified investment” in subsec. 146.3(1) 
by 1998, c. 19, subsec. 171(2), applicable after 1996. 
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Regulations: 221 (information return by issuer of qualified investment); 3200, 3201 
(prescribed stock exchanges; but see also ITA 87(10)); 4900, 4901, 5100-5104 (pre- 
scribed investments). 

Remission Orders: Lionaird Capital Corporation Notes Remission Order, P.C. 
1999-737 (tax under 146.3(7) waived because taxpayers thought they were qualified 
investments). 

Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 

Information Circulars: 78-18R6: Registered retirement income funds. 

Forms: T3F: Investments prescribed to be qualified or not to be foreign property in- 
formation return. 


“registered retirement income fund” means a retirement income 
fund accepted by the Minister for registration for the purposes of 
this Act and registered under the Social Insurance Number of the 
first annuitant under the fund; 

Related Provisions: 18(1)(u) — Investment counselling fees for RRSP are non- 
deductible; 128.1(10)“excluded right or interest”(a)(ii) —No deemed disposition of 
RRIF on emigration; 248(1)“disposition”(g) — Transfer between RRSPs/RRIFs not a 
disposition; 248(1)“registered retirement income fund’ — Definition applies to entire 
Act. 

Interpretation Bulletins: IT-415R2: Deregistration of RRSPs (archived); IT-528: 
Transfers of funds between registered plans. 

Forms: 12033: Direct transfer under subsec. 146.3(14.1) or para. 146(16)(a) or 
146.3(2)(e). 


“retirement income fund” means an arrangement between a car- 
rier and an annuitant under which, in consideration for the transfer 
to the carrier of property, the carrier undertakes to pay to the annui- 
tant and, where the annuitant so elects, to the annuitant’s spouse or 
common-law partner after the annuitant’s death, in each year that 
begins not later than the first calendar year after the year in which 
the arrangement was entered into one or more amounts the total of 
which is not less than the minimum amount under the arrangement 
for the year, but the amount of any such payment shall not exceed 
the value of the property held in connection with the arrangement 
immediately before the time of the payment. 

Related Provisions: 146.3(1)“minimum amount” — determination of minimum 
amount to be paid out; 248(1)“retirement income fund” — Definition applies to entire 
Act. 

History: The definition “retirement income fund” in subsec. 146.3(1) amended by 
2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner”, 
applicable to 2001 et seq., in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)“common-law partner”. 


The definition “retirement income fund” in subsec. 146.3(1) substituted by 1994, c. 21, 
subsec. 71(1), applicable 


(a) to 1992 et seg. with respect to 
(i) retirement income funds entered into after February 1986, and 


(ii) retirement income funds entered into before March 1986 and revised or 
amended after February 1986 and before 1992; and 


(b) where a retirement income fund was entered into before March 1986 and was 
not revised or amended after February 1986 and before 1992, to the taxation year 
in which the fund is first revised or amended after February 1986 and to subse- 
quent taxation years. 

That definition formerly read: 


“retirement income fund” means an arrangement between a carrier and an annui- 
tant under which, in consideration for the transfer to the carrier of property (in- 
cluding money), the carrier undertakes to pay to the annuitant and, where the 
annuitant so elects, to the annuitant’s spouse after the annuitant’s death, 


(a) in each year, commencing not later than the first calendar year after the 
year in which the arrangement is entered into, one or more amounts the total 
of which is not less than the minimum amount under the arrangement for a 
year, but the amount of any such payment shall not exceed the value of the 
property held in connection with the arrangement immediately before the 
time of the payment, and 


(b) at the end of the year in which the last payment under the arrangement is, 
in accordance with the terms and conditions of the arrangement, required to 
be made, an amount equal to the value of the property, if any, held in con- 
nection with the arrangement at that time. 


Interpretation Bulletins: IT-415R2: Deregistration of RRSPs (archived). 
Information Circulars: 78-18R6: Registered retirement income funds. 


(1.1) [Repealed] 


History: Subsec. 146.3(1.1) repealed by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
84(3), applicable after 1992 [see now subsec. 252(4)]; and, in applying the subsec. in 
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1991 and 1992, the reference therein to “minimum amount” shall be read as ““‘annui- 


tant’. “minimum amount”’. Subsec. (1.1) formerly read: 


(1.1) Definition of “spouse” — For the purposes of the definitions “minimum 
amount” and “retirement income fund” in subsection (1) paragraph (2)(d), sub- 
paragraph (2)(f)(iv), subsection (6), and paragraph (14)(b), “spouse” has. the 
meaning assigned by subsection 146(1.1). 


(2) Acceptance of fund for registration — The Minister shall 
not accept for registration for the purposes of this Act any retire- 
ment income fund of an individual unless, in the Minister’s opinion, 


the following conditions are complied with: 


(a) the fund provides that the carrier shall make only those pay- 
ments described in any of paragraphs (d) and (e), the definition 
“retirement income fund” in subsection (1), and subsections (14) 
and (14.1); 


(b) the fund provides that payments thereunder may: not be as- 
signed in whole or in part; 


(c) where the carrier is a person referred to as a depository in 
section 146, the fund provides that 


ent — 146.3(2)(c) opening 


ee 


person referred to as a deposi 


nd provides that 


pplication: The July 18, 2005 draft legislation (Part 2—technical), subsec. , 
143(2), will amend the opening words of para. 146,3(2){c) to read as above, applica- 


Technical Notes: Subsecti¢n 146.3(2) outlines the conditions that must be satisfied 


in order for a retirement income fund to be registered as a RRIF. | 
Paragraph 146.3(2)(c) of the English version refers toa ca ‘ie 
ferred to as a depository in section 146”. This paragraph 
word “depository” with the word “depositary”, which js the tern 


(i) the carrier has no right of offset as regards the property 
held in connection with the fund in respect of any debt or 
obligation owing to the carrier, and 


(ii) the property held in connection with the fund cannot be 
pledged, assigned or in any way alienated as security for a 
loan or for any purpose other than that of the making by the 
carrier to the annuitant those payments described in para- 
graph (a); 
(d) the fund provides that, except where the annuitant’s spouse 
or common-law partner becomes the annuitant under the fund, 
the carrier shall, as a consequence of the death of the annuitant, 
distribute the property held in connection with the fund at the 
time of the annuitant’s death or an amount equal to the value of 
such property at that time; 


(e) the fund provides that, at the direction of the annuitant, the 
carrier shall transfer all or part of the property held in connec- 
tion with the fund, or an amount equal to its value at the time of 
the direction (other than property required to be retained in ac- 
cordance with the provision described in paragraph (e.1) or 
(e.2)), together with all information necessary for the continu- 
ance of the fund, to a person who has agreed to be a carrier of 
another registered retirement income fund of the annuitant, 


(e.1) where the fund does not govern a trust or the fund governs 
4 trust created before 1998 that does not hold an annuity contract 
as a qualified investment for the trust, the fund provides that if 
an annuitant, at any time, directs that the carrier transfer all or 
part of the property held in connection with the fund, or an 
amount equal to its value at that time, to a person who has 
agreed to be a carrier of another registered retirement income 
fund of the annuitant or to a registered pension plan. in accor- 
dance with subsection (14.1), the transferor shall retain an 
amount equal to the lesser of 
(i) the fair market value of such portion of the property as 
would, if the fair market value thereof does not decline after 
the transfer, be sufficient to ensure that the minimum amount 
under the fund for the year in which the transfer is made may 
be paid to the annuitant in the year, and 


(ii) the fair: market value of all the property; 
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(e.2) where paragraph (e.1) does not apply, the fund provides 
that if an annuitant, at any time, directs that the carrier transfer 


call or part of the property held in connection with the fund, or an 


amount equal to its value at that time, to a person who has 
agreed to be a carrier of another registered retirement income 
fund of the annuitant or to a registered pension plan in accor- 
dance with subsection (14.1), the transferor shall retain property 
in the fund sufficient to ensure that the total of 


(i) all amounts each of which is the fair market value, imme- 
diately after the transfer, of a property held in connection 
with the fund that is 


(A) property other than an annuity contract, or 


(B) an annuity contract described, immediately after the 
transfer, in paragraph (b.1) of the definition “qualified in- 
vestment” in subsection (1), and 


(ii) all amounts each of which is a reasonable estimate, as of 
the time of the transfer, of the amount of an annual or more 
frequent periodic payment under an annuity contract (other 
than an annuity contract described in clause (i)(B)) that the 
trust may receive after the transfer and in the year of the 
transfer 


is not less than the amount, if any, by which the minimum 
amount under the fund for that year exceeds the total of all 
amounts received out of or under the fund before the transfer 
that are included in computing the income of the annuitant under 
the fund for that year; 


(f) the fund provides that the carrier shall not accept property as 
consideration thereunder other than property transferred from 


(i) a registered retirement savings plan under which the indi- 
vidual is the annuitant, 


(ii) another registered retirement income fund under which 
the individual is the annuitant, 


(iii) the individual to the extent only that the amount of the 
consideration was an amount described in subparagraph 
60(1)(v), 

(iv) a registered retirement income fund or registered retire- 
ment savings plan of the individual’s spouse or common-law 
partner or former spouse or common-law partner under a de- 
cree, order or judgment of a competent tribunal, or under a 
written separation agreement, relating to a division of pro- 
perty between the individual and the individual’s spouse or 
common-law partner or former spouse or common-law part- 
ner in settlement of rights arising out of, or on the breakdown 
of, their marriage or common-law partnership, 


(v) a registered pension plan of which the individual is a 
member (within the meaning assigned by subsection 
147.1(1)), 

(vi) a registered pension plan in accordance with subsection 
147.3(5) or (7), or 

(vii) a provincial pension plan in circumstances to which 
subsection 146(21) applies; 


Proposed Addition — 146.3(2)(f)(viii) 
(viii) a deferred profit sharing plan in accordance with sub- 
section 14709); 


Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. 
143(3), will add subpara. 146. 3(2)(f)(viii), applicable after March 20, 2003. 
Technical Notes: Paragraph 146.3(2)(f) prohibits a RRIF from receiving property, 
other than property transferred from sources listed in that paragraph. The paragraph 
is amended so that a RRIF may receive property transferred directly from a deferred 
profit sharing plan (DPSP) in accordance with subsection 147(19). This amendment 
is consequential on an amendment to subsection 147(19) that permits direct transfers 
from DPSPs to RRIFs. For more details, see the commentary to that subsection, 


(g) the fund requires that no benefit or loan, other than 


(i) a benefit the amount of which is required to be included in 
computing the annuitant’s income, 


(ii) an amount referred to in paragraph (5)(a) or (b), or 


S. 146.3(2)(g) (ili) 


(iii) the benefit derived from the provision of administrative 
or investment services in respect of the fund, 


that is conditional in any way on the existence of the fund may 
be extended to the annuitant or to a person with whom the annu- 
itant was not dealing at arm’s length; and 


(h) the fund in all other respects complies with regulations of the 
Governor in Council made on the recommendation of the Min- 
ister of Finance. 


Related Provisions: 139.1(13) — Para. 146(2)(c.4) inapplicable to conversion bene- 
fit on demutualization of insurer; 146.3(11)— Change in fund after registration; 
146.3(14)-(14.2) — Transfers; 172(3) — Appeal from refusal to register; 248(1)“dis- 
position’(g) — Transfer with same annuitant not a disposition; 248(8) — Occurrences 
as a consequence of death; 252(3) Extended meaning of “spouse” and “former 
spouse”. 


History: Para. 146.3(2)(a) and the opening words of para. 146.3(2)(e.1) and (e.2) 
amended by 2003, c. 15, subsecs. 83(1)-(3), applicable after 2003. Those provisions 
formerly read; 


(a) the fund provides that the carrier shall make only those payments described 
in any of paragraphs (d) and (e), the definition “retirement income fund” in sub- 
section (1) and paragraph (14)(b) 


(e.1) where the fund does not govern a trust or the fund governs a trust created 
before 1998 that does not hold an annuity contract as a qualified investment for 
the trust, the fund provides that if an annuitant, at any time, directs that the car- 
rier transfer all or part of the property held in connection with the fund, or an 
amount equal to its value at that time, to a person who has agreed to be a carrier 
of another registered retirement income fund of the annuitant, the transferor shall 
retain an amount equal to the lesser of 


(e.2) where paragraph (e.1) does not apply, the fund provides that if an annuitant, 
at any time, directs that the carrier transfer all or part of the property held in 
connection with the fund, or an amount equal to its value at that time, to a person 
who has agreed to be a carrier of another registered retirement income fund of 
the annuitant, the transferor shall retain property in the fund sufficient to ensure 
that the total of 


Subsec. 146.3(2) amended by 2000, c. 12, Sch. 2, ss. 1 and 2, to replace “spouse” with 
“spouse or common-law partner’, and by 2000, c. 12, Sch. 2, s. 9, to replace “‘mar- 
riage” with “marriage or common-law partnership”, applicable to 2001 et seq., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 248(1)“com- 
mon-law partner”. 


Para. 146.3(2)(a) amended by 1998, c. 19, subsec. 171(3), applicable to taxation years 
that end after November 1991. Para. 146.3(2)(a) formerly read: 


(a) the fund provides that the carrier shall make only those payments described 
in paragraphs (d) and (e), the definition “retirement income [fund]” in subsection 
(1) and paragraph (14)(b); 


Para. 146,3(2)(e) and the opening words of para. (e.1) amended, para. 146.3(2)(e.2) 
added, by the said c. 19, subsecs. 171(4)-(6), applicable to retirement income funds 
entered into after July 13, 1990 and, in the application of para. (e) to retirement income 
funds entered into before July 14, 1990, the para. shall be read without reference to the 
words “in prescribed form and manner’. Para. 146.3(2)(e) and the opening words of 
para. (e.1) formerly read: 


(e) the fund provides that, at the direction of the annuitant, the carrier shall, in 
prescribed form and manner, transfer all or part of the property held in connec- 
tion with the fund, or an amount equal to its value at the time of such direction 
(other than property required to be retained in accordance with the provision de- 
scribed in paragraph (e.1)), together with all information necessary for the con- 
tinuance of the fund, to any person who has agreed to be a carrier of another 
registered retirement income fund of the annuitant; 


(e.1) the fund provides that where an annuitant, at any time, directs that the car- 
rier transfer all or part of the property held in connection with the fund, or an 
amount equal to its value at that tinie, to any person who has agreed to be a 
carrier of another registered retirement income fund, as described in patsetapa 
(e), the carrier shall retain an amount equal to the lesser of 


Subpara. 146.3(2)(f)(vii) added by 1994, c. 21, subsec. 71(3), applicable after 1991. 


Para. 146.3(2)(d) amended by 1994, c. 7, Sch. VIII (1993, c. 24 
cable after 1990. Para. (d) formerly read: 


), subsec. 84(4), appli- 


(d) the fund provides that, except where the annuitant’s spouse becomes the an- 
nuitant under the fund pursuant to the terms of the fund or the provisions of the 
will of the deceased annuitant, the carrier shall, as a consequence of the death of 
the annuitant, distribute the property held in connection with the fund at the time 
of death or an amount equal to the value of the property at that time; 
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Subpara. 146.3(2)(f)(iv) amended applicable after 1992, and subparas. (f)(v) and (vi) 
added applicable after August 29, 1990, by 1994, c. 7, Sch. VII (1993, c. 24), subsecs. 
84(5) and (6). Subpara. (f)(iv) formerly read: 


(iv) a registered retirement income fund or registered retirement savings plan of 
the individual’s spouse or former spouse pursuant to a decree, order or judgment 
of a competent tribunal or a written separation agreement, relating to a division 
of property between the individual and the individual’s spouse or former spouse 
in settlement of rights arising out of their marriage or other conjugal relationship, 
on or after the breakdown of their marriage or other relationship; 


Para. 146.3(2)(e) amended to add “(other than property required to be retained in accor- 
dance with the provision described in paragraph (e.1))”, and para. (e.1) added, by 1994, 
c. 7, Sch. If (1991, c. 49), s. 119, applicable to RIFs entered into after July 13, 1990. 


Interpretation Bulletins: IT-307R4: Spousal or common-law registered retirement 
savings plans. , 

Information Circulars: 78-18R6: Registered retirement income funds. 
Registered Plans Compliance Bulletins: 1, 2, 3 


Forms: 1550: Application for registration of RSPs, ESPs or RIFs under s. 146, 146.1 
and 146.3 of the ITA; T2033: Direct transfer under subsec. 146.3(14.1) or para. 
146(16)(a) or 146.3(2)(e). 


(how to contact us). 


(3) No tax while trust governed by fund — Except as pro- 
vided in subsection (9), no tax is payable under this Part by a trust 
on the taxable income of the trust for a taxation year if, throughout 
the period in the year during which the trust was in existence, the 
trust was governed by a registered retirement income fund of an 
individual, except that if the trust has 


(a) borrowed money in the year or has borrowed money that it 
has not repaid before the commencement of the year, 


(b) received a gift of property (other than a transfer from a regis- 
tered retirement savings plan under which the individual is the 
annuitant (within the meaning of subsection 146(1)) or a transfer 
from a registered retirement income fund under which the indi- 
vidual is the annuitant) 


(i) in the year, or 


(ii) in a preceding year and has not divested itself of the pro- 
perty or any property substituted therefor before the com- 
mencement of the year, or 


(c) carried on any business or businesses in the year, 
tax is payable under this Part by the trust, 


(d) where paragraph (a) or (b) applies, on its taxable income for 
the year, and 


(e) where neither paragraph (a) nor (b) applies and where para- 
graph (c) applies, on the amount, if any, by which 


(i) the amount that its taxable income for the year would be if 
it had no incomes or losses from sources other than from the 
business or businesses, as the case may be, 


exceeds 


(ii) such portion of the amount determined under subpara- 
graph (i) in respect of the trust for the year as can reasonably 
be considered to be income from, or from the disposition of, 
qualified investments for the trust. 
Related Provisions: 146.3(3.1) — Exception; 146.3(9) — Tax on income from non- 
qualified investments; 146.3(15) — Amount earned on RRIF deposit account not taxa- 
ble to annuitant; 149(1)(x) — RRIF exempt from tax; 206(2) — Part XI tax on excess 
holdings of foreign property; 207.1(4) — Tax on holding non-qualified investments; 
248(5) — Substituted property; Canada-U.S. Tax Treaty:Art. XVIII:5 — Deferral of 
income accruing in retirement plan. 
History: Para. 146.3(3)(e) substituted by 1994, c. 21, subsec. 71(4), applicable to 1993 
et seq. That para. formerly read: 
(e) where neither paragraph (a) nor (b) applies and where paragraph (c) applies, 
on the amount that its taxable income for the year would be if it had no incomes 


or losses from sources other than from the business or businesses, as the case 
may be. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


Information Circulars: 78-18R6: Registered retirement income funds. 
(3.1) Exception — Notwithstanding subsection (3), if the last an- 


nuitant under a registered retirement income fund has died, tax is 
payable under this Part by the trust governed by the fund on its tax- 
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able income for each year after the year following the year in which 
the last annuitant under the fund died. 


Related Provisions: 104(6)(a.2) — Deduction for amounts paid out to beneficiaries. 


History: Subsec. 146.3(3.1) substituted by 1994, c. 21, subsec. 71(5), applicable to 
1993 et seq. That subsec. formerly read: 


(3.1) Notwithstanding subsection (3), if the last annuitant under a registered re- 
tirement income fund has died, tax is payable under this Part by the trust gov- 
erned by the fund on its taxable income for each year after the year of the annui- 
tant’s death. 


(4) Disposition or acquisition of property by trust — Where 
at any time in a taxation year a trust governed by a registered retire- 
ment income fund 


(a) disposes of property for a consideration less than the fair 
market value of the property at the time of the disposition, or for 
no consideration, or 


(b) acquires property for a consideration greater than the fair 
market value of the property at the time of the acquisition, 


2 times the difference between that fair market value and the con- 
sideration, if any, shall be included in computing the income for the 
taxation year of the taxpayer who is the annuitant under the fund at 
that time. 

Related Provisions: 212(1)(q), 214(3)(i) — Non-resident withholding tax. 
Regulations: 215(3) (information return). 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


Information Circulars: 78-18R6: Registered retirement income funds. 


(5) Benefits taxable — There shall be included in computing the 
income of a taxpayer for a taxation year all amounts received by the 
taxpayer in the year out of or under a registered retirement income 
fund other than the portion thereof that can reasonably be regarded 
as 


(a) part of the amount included in computing the income of an- 
other taxpayer by virtue of subsections (6) and (6.2); or 


(b) an amount received in respect of the income of the trust 
under the fund for a taxation year for which the trust was not 
exempt from tax by virtue of subsection (3.1). 


(c) an amount that relates to interest, or to another amount in- 
cluded in computing income otherwise than because of this sec- 
tion, and that would, if the fund were a registered retirement 
savings plan, be a tax-paid amount (within the meaning assigned 
by paragraph (b) of the definition “tax-paid amount” in subsec- 
tion 146(1)). 
Related Provisions: 56(1)(t) — Income from RRIF: 60(1) — Transfer of refund of 
premium under RRSP; 139.1(12) — Conversion benefit on demutualization of insur- 
ance corporation not taxable; 146.3(1)“retirement income fund’ — Requirement to 
withdraw minimum amount annually; 146.3(15) — Amount earned in RRIF deposit ac- 
count not taxable; 147.3(13.1) — Withdrawal of excessive transfers to RRSPs and 
RRIFs: 153(1)(1) — Withholding of tax on RRIF payments; 160.2(2) — Joint and sev- 
eral liability where non-annuitant receives amount from RRIF; 212(1)(q) — Withhold- 
ing tax on RRIF payment to non-resident; Canada-U.S. Tax Treaty:Art. XXI:2(a) — 
RRSP exempt from U.S. tax. 
History: Para. 146.3(5)(c) added by 1998. c. 19, subsec. 171(7), applicable to deaths 
that occur after 1992. 


Regulations: 215(2) (information return). 
Information Circulars: 78-18R6: Registered retirement income funds. 
Forms: T4RIF: Statement of income from a registered retirement income fund; T4RIF 


Segment; T4RIF Summ: Return of income out of a registered retirement income fund; 
14040: RRSPs and other registered plans for retirement [guide]. 


(5.1) Amount included in income — Where at any time ina 
taxation year a particular amount in respect of a registered retire- 
ment income fund that is a spousal plan (within the meaning as- 
signed by subsection 146(1)) in relation to a taxpayer 1s required to 
be included in the income of the taxpayer’s spouse or common-law 
partner and the taxpayer is not living separate and apart from the 
taxpayer’s spouse or common-law partner at that time by reason of 
the breakdown of their marriage or common-law partnership, there 
shall be included at that time in computing the taxpayer s income 
for the year an amount equal to the least of 


S. 146.3(5.4) 


Proposed Amendment — 146.3(5.1) opening words 


(5.1) Amount included in income [spousal attribution] — 
If at any time in a taxation year a particular amount in respect of a 
registered retirement income fund that is a spousal or common- 
law partner plan (within the meaning assignec by subsection 
146(1)) in relation to a taxpayer is required to be included in the 
income of the taxpayer’s spouse or common-law partner and the 
taxpayer is not living separate and apart from the taxpayer’s 
spouse or common-law partner at that time by reason of the break- 
down of their marriage or common-law partnership, there shall be 
included at that time in computing the taxpayer’s income for the 
year an amount equal to the least of — 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
143(4), will amend the opening words of subsec. 146.3(5.1) to read as above, appli- 
cable to 2001 ef seg. except that, if a taxpayer and a person have jointly elected under 
s. 144 of the Modernization of Benefits and Obligations Act [S.C. 2000, c. 12; see the 
transitional rules reproduced in the History to 248(1)‘common-law partner” ], in re-. 
spect of the 1998, 1999 or 2000 taxation years. it applies to the taxpayer and the 
person in respect of the applicable taxation year and subsequent taxation years. x 


Technical Notes: In 2000. the Act was amended to include common-law partners. 
but some provisions, including the English version of subsection 146.3(5.1), were 
overlooked. This subsection is therefore amended to correct this omission. The 
amendment applies, in general, to the 2001 and subsequent taxation years. However. 
it may apply as of 1998 if the common-law partners jointly choose to be deemed as 
such, beginning in that year, for the purposes of the application of the Act. 


(a) the total of all amounts each of which is a premium (within 
the meaning assigned by subsection 146(1)) paid by the taxpayer 
in the year or in one of the two immediately preceding taxation 
years to a registered retirement savings plan under which the 
taxpayer’s spouse or common-law partner was the annuitant 
(within the meaning assigned by subsection 146(1)) at the time 
the premium was paid, 


(b) the particular amount, and 
(c) the amount, if any, by which 


(i) the total of all amounts each of which is an amount in 
respect of the fund that is required, in the year and at or 
before that time, to be included in the income of the tax- 
payer’s spouse or common-law partner 


exceeds 


(ii) the minimum amount under the fund for the year. 


Related Provisions: 60(1)—Transfer of refund of premiums under RRSP; 
60(j.2) — Transfer to spousal RRSP: 146(8.21)— Premium deemed not paid; 
146(8.3) — Spousal RRSP payments; 146(8.6) — RRSP — Spouse’s income; 
146.3(5.4) — Spouse’s income; 146.3(5.5) — Application of subsec. (5.1): 
147.3(13.1) — Withdrawal of excessive transfers to RRSPs and RRIFs. 


History: Subsec. 146.3(5.1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, and by 2000, c. 12, Sch. 2, s. 9, to replace 
“marriage” with “marriage or common-law partnership”, applicable to 2001 et seq., in 
force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)common-law partner”. 

Interpretation Bulletins: IT-307R4: Spousal or common-law registered retirement 
savings plans; IT-124R6: Contributions to registered retirement savings plans. 


Forms: T4RIF: Statement of income from a registered retirement income fund; T4RIF 
Segment; T4RIF Summ: Return of income out of a registered retirement income fund: 
T1234 SCH B: Allowable amounts of non-refundable tax credits; T2205: Amounts 
from a spousal or common-law partner RRSP or RRIF to include in income. 


(5.2) [Repealed under former Act] 


(5.3) Ordering — Where a taxpayer has paid more than one pre- 
mium described in subsection (5.1), such a premium or part thereof 
paid by the taxpayer at any time shall be deemed to have been in- 
cluded in computing the taxpayer’s income by virtue of that subsec- 
tion before premiums or parts thereof paid by the taxpayer after that 
time. 


(5.4) Spouse’s income — Where, in respect of an amount re- 
quired at any time in a taxation year to be included in computing 
the income of a taxpayer’s spouse or common-law partner, all or 
part of a premium has, by reason of subsection (5.1), been included 
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in computing the taxpayer’s income for the year, the following rules 
apply: 
(a) the premium or part thereof, as the case may be, shall, for the 
purposes of subsections (5.1) and 146(8.3) after that time, be 
deemed not to have been a premium paid to a registered retire- 
ment savings plan under which the taxpayer’s spouse or com- 
mon-law partner was the annuitant (within the meaning assigned 


by subsection 146(1)); and 


(b) an amount equal to the premium or part thereof, as the case 
may be, deducted in computing the income of the spouse or 
common-law partner for the year. 


Related Provisions: 146(8.6) — Spouse’s income. 


History: Subsec. 146.3(5.4) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 er seg., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


(5.5) Where subsec. (5.1) does not apply — Subsection (5.1) 
does not apply 


(a) in respect of a taxpayer at any time during the year in which 
the taxpayer dies; 


(b) in respect of a taxpayer where either the taxpayer or the an- 
nuitant is a non-resident at the particular time referred to in that 
subsection; 


(c) to any payment that is received in full or partial commutation 
of a registered retirement savings plan or a registered retirement 
income fund and in respect of which a deduction was made 
under paragraph 60(1) if, where the deduction was in respect of 
the acquisition of an annuity, the terms of the annuity provide 
that it cannot be commuted, and it is not commuted, in whole or 
in part within 3 years after the acquisition; or 


(d) in respect of an amount that is deemed by subsection (6) to 
have been received by an annuitant under a registered retirement 
income fund immediately before the annuitant’s death. 


(6) Where last annuitant dies — Where the last annuitant under 
a registered retirement income fund dies, that annuitant shall be 
deemed to have received, immediately before death, an amount out 
of or under a registered retirement income fund equal to the fair 
market value of the property of the fund at the time of the death. 

Related Provisions: 56(1)(t) Income from RRIF; 146(8.8) — Parallel rule for 
RRSPs; 146.3(5.5) — Application of subsec. (5.1); 146.3(6.2) — Amount deductible; 
160.2(2) — Joint and several liability for tax owing on payment from RRIF; 212(1)(q), 
214(3)(i) — Non-resident withholding tax; 257 — Formula cannot calculate to less 
than zero. 


History: Subsec. 146.3(6) substituted by 1994, c. 21, subsec. 71(6), applicable to 
deaths occurring after 1992. That subsec. formerly read: 


(6) Effect of death where person other than spouse becomes entitled — 
Where the last annuitant under a registered retirement income fund dies, the an- 
nuitant shall be deemed to have received, immediately before the annuitant’s 
death, an amount out of or under a registered retirement income fund equal to the 
amount, if any, by which 

(a) the fair market [value] of all the property of the fund at the time of death 
exceeds 

(b) the portion thereof that, as a consequence of the death, becomes receiva- 

ble by the annuitant’s spouse. 

Regulations: 215(4) (information return). 


Forms: RC4178: Death of a RRIF annuitant [guide]. 


(6.1) Designated benefit deemed received — A designated 
benefit of an individual in respect of a registered retirement income 
fund that is received by the legal representative of the last annuitant 
under the fund shall be deemed 


(a) to be received by the individual out of or under the fund at 
the time it is received by the legal representative; and 


(b) except for the purpose of the definition “designated benefit” 
in subsection (1), not to be received out of or under the fund by 
any other person. 
Related Provisions: 60(1)(v)(B.1) — Rollover of designated benefits to child or 
grandchild on death; 146(8.1) — Parallel rule for RRSPs; 212(1)(q), 214(3)(i) — Non- 
resident withholding tax. 
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History: Subsec. 146.3(6.1) substituted by 1994, c. 21, subsec. 71(6), ar peat to 
deaths occurring after 1992. That subsec. formerly read: 


(6.1) Amount deemed received by child or grandchild as a-resuit of 
death — Such portion of an amount paid in a taxation year out of or under a 
registered retirement income fund after the death of the last annuitant thereunder 
to the annuitant’s legal representative as, had that portion been paid under the 
fund to a beneficiary of the deceased’s estate, would have been a refund of pre- 
miums (within the meaning assigned by subsection 146(1)) if the fund were a 
registered retirement savings plan shall, to the extent it is so designated jointly 
by the legal representative and the beneficiary in prescribed form filed with the 
Minister, be deemed 

(a) to be received by the beneficiary in the year as a benefit that is a refund 

of premiums under a registered retirement savings plan (within the meanings 

assigned by subsection 146(1)); and 


(b) not to be received out of or under a registered retirement income fund. 


Forms: RC4178: Death of a RRIF annuitant [guide]; T1090: Death of a RRIF annui- 
tant — designated benefit. 


(6.11) Transfer of designated benefit — For the purpose of 
subparagraph 60(1)(v), the eligible amount of a particular individual 
for a taxation year in respect of a registered retirement income fund 
is nil unless the particular individual was 


(a) a spouse or common-law partner of the last annuitant under 
the fund, or 


(b) a child or grandchild of that annuitant who was dependent 
because of physical or mental infirmity on that annuitant, 


in which case the eligible amount shall be determined by the 
formula 


axing 


where 


A. is the portion of the designated benefit of the particular indivi- 
dual in respect of the fund that is included because of subsection 
(5) in computing the particular individual’s income for the year, 


Bis the minimum amount under the fund for the year, 
Cis the lesser of 


(a) the total amounts included because of subsection (5) in 
computing the income of an annuitant under the fund for the 
year in respect of amounts received by the annuitant out of or 
under the fund, and 


(b) the minimum amount under the fund for the year, and 


D_ is the total of all amounts each of which is the portion of a desig- 
nated benefit of an individual in respect of the fund that is. in- 
cluded because of subsection (5) in computing the individual’s 
income for the year. 


Related Provisions: 60(1)(ii)(a), 60.011 — Transfer to trust for infirm dependent 
child; 257 — Formula cannot calculate to less than zero. 


History: Subsec. 146.3(6.11) amended by 2000, 'c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)*common-law 
partner”. 


Subsec. 146.3 
after 1992. 


Forms: RC4178: Death of a RRIF annuitant [guide]; T4079: T4RSP and T4RIF guide. 
(6.2) Amount deductible — There may be deducted from the 
amount deemed by subsection (6) to be received by an annuitant out 
of or under a registered retirement income fund an amount not ex- 
ceeding the amount determined by the formula 
(B+C-D) 
(B+C) 


(6.11) added by 1994, c. 21, subsec. 71(6), applicable to deaths occurring 


AX 


where 
A is the total of 


(a) all designated benefits of individuals in respect of. the 
fund, 


(b) all amounts that would, if the fund were a registered re- 
tirement savings plan, be tax-paid amounts (in this subsec- 
tion having the meaning assigned by subsection 146(1)) in 
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respect of the fund received by individuals who received, 
otherwise than because of subsection (6.1), designated bene- 
fits in respect of the fund, and 


(c) all amounts each of which is an amount that would, if the 
fund were a registered retirement savings plan, be a tax-paid 
amount in respect of the fund received by the legal represen- 
tative of the last annuitant under the fund, to the extent that 
the legal representative would have been entitled to designate 
that tax-paid amount under paragraph (a) of the definition 
“designated benefit” in subsection (1) if tax-paid amounts 
were not excluded in determining refunds of premiums (as 
defined in subsection 146(1)); 


B is the fair market value of the property of the fund at the particu- 
lar time that is the later of 


(a) the end of the first calendar year that begins after the 
death of the annuitant, and 


(b) the time immediately after the last time that any desig- 
nated benefit in respect of the fund is received by an 
individual; 

C is the total of all amounts paid out of or under the fund after the 
death of the last annuitant thereunder and before the particular 
time; and 

D is the lesser of 

(a) the fair market value of the property of the fund at the 
time of the death of the last annuitant thereunder, and 
(b) the sum of the values of B and C in respect of the fund. 


Related Provisions: 118.1(5.3) — Designation of charity as beneficiary of RRIF; 
146(8.9) — Parallel rule for RRSPs. 
History: The description of A in subsec. 146.3(6.2) amended by 1998, c. 19, subsec. 
171(8), applicable to deaths that occur after 1992. The description formerly read: 

A is the total of all designated benefits of individuals in respect of the fund, 
Subsec, 146.3(6.2) substituted by 1994, c. 21, subsec. 71(6), applicable to deaths occur- 
ring after 1992. That subsec. formerly read: 


(6.2) Amount deductible — There may be deducted from the amount deemed 
by subsection (6) to have been received by an annuitant under a registered retire- 
ment income fund the total of all amounts each of which is 


(a) that portion of an amount paid out of or under the fund that is deemed to 
be received by a beneficiary as a benefit that is a refund of premiums pursu- 
ant to subsection (6.1), or 


(b) an amount paid under the fund to a child or grandchild of the annuitant 
that would be a refund of premiums (within the meaning assigned by subsec- 
tion 146(1)) had the fund been a registered retirement savings plan 


and each amount described in paragraph (b) that is paid to a child or grandchild 
of the deceased shall be deemed to be received by the child or grandchild, as the 
case may be, as a benefit that is a refund of premiums under a registered retire- 
ment savings plan (within the meanings assigned by subsection 146(1)) and not 
to be received out of or under a registered retirement income fund. 


Forms: RC4178: Death of a RRIF annuitant [guide]. 


(7) Acquisition of non-qualified investment by trust — 
Where at any time in a taxation year a trust governed by a regis- 
tered retirement income fund 

(a) acquires an investment that is not a qualified investment, or 


(b) uses or permits to be used a property of the trust as security 
for a loan, 


the fair market value of 
(c) the investment at the time it was acquired by the trust, or 
(d) the property used as security at the time it commenced to be 
so used 
as the case may be, shall be included in computing the income for 
the year of the taxpayer who is the annuitant under the fund at that 
time. 


Related Provisions: 146.3(9) — Tax payable where non-qualified investment ac- 
quired; 146.3(10) — Recovery of property used as security; 212(1)(q), 2143)G) — 
Non-resident withholding tax; 259(1) — Election for proportional holdings in trust 
property. 

Regulations: 215(3) (information return). 


Technical Notes: Subsection 146 (9) p 
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Remission Orders: Lionaird Capital Corporation Notes Remission Order, P.C. 
1999-737 (tax under 146.3(7) waived because taxpayers thought they were qualified 
investments). 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


(8) Disposition of non-qualified investment — Where at any 
time in a taxation’ year a trust governed by a registered retirement 
income fund disposes of a property that, when acquired, was not a 
qualified investment, there may be deducted in computing the in- 
come for the taxation year of the taxpayer who is the annuitant 
under the fund at that time, an amount equal to the lesser of 


(a) the amount that, by virtue of subsection (7), was included in 
computing the income of a taxpayer in respect of the acquisition 
of that property, and 
(b) the proceeds of disposition of the property. 
Related Provisions: 259(1) — Election for proportional holdings in trust property. 
Regulations: 215(3) (information return). 
Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


(9) Tax payable where non-qualified investment ac- 
quired — Where a trust governed by a registered retirement in- 
come fund has acquired a property that is not a qualified 
investment, 


7 Proposed Amendment — 146.3(9) opening words 


(9) Tax payable on income from ‘non-qualified invest- 


ment — If a trust that is governed by a registered retirement in- 
come fund holds, at any time in a taxation year, a property that is 


not a qualified investment, _ 
Application: The July 18, 2005 dra 
143(5), will amend the opening wor 
ble to 2003 ef seq. — 


ation (Part 2 — technical), subsec. 
ec, 146.3(9) to read as above, applica- 


des that, if a trust governed by a RRIF 
acquires a non-qualified investment, any in some earned by the trust from the invest- 
ment is taxable under Part I. a 

Subsection 146.3(9) is amended to clarify that income from property that was a qual- 
ified investment at the time it was acquired but later became non-qualified is also 
taxable in respect of the non-qualified period. This amendment, which applies to the 
2003 and subsequent taxation years, is consistent with the tax treatment of income 
sarned by RRSP trusts from non-qualified investments under subsection 146(10.1). 


(a) tax is payable under this Part by the trust on the amount that 
its taxable income for the year would be if it had no incomes or 
losses from sources other than the property that is not a qualified 
investment or no capital gains or capital losses other than from 
the disposition of that property, as the case may be; and 


(b) for the purposes of paragraph (a), 
(i) “income” includes dividends described in section 83, and 


(ii) paragraphs 38(a) and (b) shall be read without reference 
to the fractions set out therein. 


Proposed Amendment — 146.3(9)(b)(ii) 
(ii) paragraphs 38(a) and (b) are to be read as if the fraction 
set out in each of those paragraphs were replaced by the 
word al ‘ 
Application: The July 18. 2005 draft legislation (Part 2 — technical), subsec. 
143(6), will amend subpara. 146.3(9)(b)Gi) to ‘tread as above, in force on Royal 
Assent. 


Technical Notes: Subparagraph 146.3(9)(b)(ii) is reworded for clarity, applicable 
on Royal Assent. ; : 


Related Provisions: 146.3(3) — No tax while trust governed by fund; 146.3(7) — 
Acquisition of non-qualified investment by trust; 149(1)(x) — RRIF exemption; 
207.1(4) — Tax payable by RRIF on non-qualified investments; 259(1) — Election for 
proportional holdings in trust property. 

Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


Information Circulars: 78-18R6: Registered retirement income funds. 


(10) Recovery of property used as security — Where at any 
time in a taxation year a loan for which a trust governed by a regis- 
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tered retirement income fund has used or permitted to be used trust 
property as security ceases to be extant, and the fair market value of 
the property so used was included by virtue of subsection (7) in 
computing the income of a taxpayer who was the annuitant under 
the fund, there may be deducted in computing the income for a tax- 
ation year of the taxpayer who is at that time the annuitant, an 
amount equal to the amount, if any, remaining when 


(a) the net loss (exclusive of payments by the trust as or on ac- 
count of interest) sustained by the trust in consequence of its 
using or permitting to be used the property as security for the 
loan and not as a result of a change in the fair market value of 
the property 


is deducted from 


(b) the amount so included in computing the income of a tax- 
payer in consequence of the trust’s using or permitting to be 
used the property as security for the loan. 


Regulations: 215(3) (information return). 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


(11) Change in fund after registration — Where, on any day 
after a retirement income fund has been accepted by the Minister 
for registration for the purposes of this Act, the fund is revised or 
amended or a new fund is substituted therefor, and the fund as re- 
vised or amended or the new fund substituted therefor, as the case 
may be, (in this subsection referred to as the ‘““amended fund”) does 
not comply with the requirements of this section for its acceptance 
by the Minister for registration for the purposes of this Act, the fol- 
lowing rules apply: 


(a) the amended fund shall be deemed, for the purposes of this 
Act, not to be a registered retirement income fund; and 


(b) the taxpayer who was the annuitant under the fund before it 
became an amended fund shall, in computing the taxpayer’s in- 
come for the taxation year that includes that day, include as in- 
come received out of the fund at that time an amount equal to 
the fair market value of all the property held in connection with 
the fund immediately before that time. 


Related Provisions: 146.3(2)— Requirements for acceptance for registration; 
146.3(12) — Where arrangement deemed to be new fund substituted for RRIF; 
146.3(13) — Where fund deemed revised or amended; 147.3(13.1) — Withdrawal of 
excessive transfers to RRSPs and RRIFs; 153(1)d) — Withholdings; 204.2(1.4) — 
Deemed receipt where RRSP or RRIF amended; 212(1 )(q), 214(3)G) — Non-resident 
withholding tax. 


Information Circulars: 78-18R6: Registered retirement income funds. 


Forms: T1234 SCH B: Allowable amounts of non-refundable tax credits; T2205: 
Amounts from a spousal or common-law partner RRSP or RRIF to include in income. 


(12) Idem — For the purposes of subsection (11), an arrangement 
under which a right or obligation under a retirement income fund is 
released or extinguished either wholly or in part and either in ex- 
change or substitution for any right or obligation, or otherwise 
(other than an arrangement the sole object and legal effect of which 
is to revise or amend the fund) or under which payment of any 
amount by way of loan or otherwise is made on the security of a 
right under a retirement income fund, shall be deemed to be a new 
fund substituted for the retirement income fund. 


Regulations: 215(4) (information return). 


(13) Idem — Where at any time a benefit or loan is extended or 
continues to be extended as a consequence of the existence of a reg- 
istered retirement income fund and that benefit or loan would be 
prohibited if the fund met the requirement for registration contained 
in paragraph (2)(g), for the purposes of subsection (11), the fund 
shall be deemed to have been revised or amended at that time so 
that it fails to meet the requirement for registration contained in par- 
agraph (2)(g). 


(14) Transfer on breakdown of marriage or common-law 
partnership — An amount is transferred from a registered retire- 
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ment income fund of an annuitant in accordance with this subsec- 
tion if the amount 


(a) is transferred on behalf of an individual who is a spouse or 
common-law partner or former spouse or common-law partner 
of the annuitant and who is entitled to the amount under a de- 
cree, an order or a judgment of a competent tribunal, or under a 
written agreement, that relates to a division of property between 
the annuitant and the individual in settlement of rights that arise 
out of, or on a breakdown of, their marriage or common-law 
partnership; and 


(b) is transferred directly to 


(i) a registered retirement income fund under which the indi- 
vidual is the annuitant, or 


(ii) a registered retirement savings plan under which the indi- 
vidual is the annuitant (within the meaning assigned by sub- 
section 146(1)). 


Related Provisions: 146(16)(b) — Transfer of RRSP on marriage breakdown; 
146.3(2)(e)—(e.2) — Conditions applying on transfer; 146.3(14.2) — Effect of transfer; 
252(3) — Extended meaning of “spouse” and “former spouse”. 


History: Subsec. 146.3(14) amended by 2003, c. 15, subsec. 83(4), applicable after 
2003. It formerly read: 


(14) Transfers — Notwithstanding anything in this section, an amount 
(a) transferred as described in paragraph (2)(e), or 


(b) transferred from a registered retirement income fund of an annuitant to a 
registered retirement income fund or registered retirement savings plan of 
the annuitant’s spouse or common-law partner or former spouse or common- 
law partner under a decree, order or judgment of a competent tribunal, or 
under a written separation agreement, relating to a division of property be- 
tween the annuitant and the annuitant’s spouse or common-law partner or 
former spouse or common-law partner in settlement of rights arising out of, 
or on the breakdown of, their marriage or common-law partnership, 
shall be deemed not to be an amount received by the annuitant out of or under a 
registered retirement income fund. 
Subsec. 146.3(14) amended by 2000, c. 12, Sch. 2, s. 2, to replace “spouse” with 
“spouse or common-law partner”, and by 2000, c. 12, Sch. 2, s. 9, to replace “mar- 
riage” with “marriage or common-law partnership”, applicable to 2001 er seg., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 248(1)*com- 
mon-law partner”. 
Para. 146.3(14)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 84(7), appli- 
cable after 1992. Para. (b) formerly read: 
(b) transferred from a registered retirement income fund of an annuitant to a 
registered retirement income fund or a registered retirement savings plan of the 
annuitant’s spouse or former spouse pursuant to a decree, order or judgment of a 
competent tribunal or a written separation agreement, relating to a division of 
property between the annuitant and the annuitant’s spouse or former spouse in 
settlement of rights arising out of their marriage or other conjugal relationship, 
on or after the breakdown of their marriage or other relationship, 
Regulations: 215(5) (information return). 


Interpretation Bulletins: IT-307R4: Spousal or common-law registered retirement 
savings plans; IT-528: Transfers of funds between registered plans. 


Remission Orders: Certain Taxpayers Remission Order, 1999-2, P.C. 1999-1855, s. 
2 (remission to Quebec judges for excess contributions in 1989-90 transferred under 
146.3(14)). 


Information Circulars: 78-18R6: Registered retirement income funds. 


Forms: 12033: Direct transfer under subsec. 146.3(14.1) or para. 146(16)(a) or 
146.3(2)(e); T2220: Transfer from an RRSP or a RRIF to another RRSP or RRIF on 
marriage breakdown. 


(14.1) Transfer to money purchase RPP — An amount is 
transferred from a registered retirement income fund of an annuitant 
in accordance with this subsection if the amount is transferred at the 
direction of the annuitant directly to a registered pension plan of 
which, at any time before the transfer, the annuitant was a member 
(within the meaning assigned by subsection 147.1(1)) or to a pre- 
scribed registered pension plan and allocated to the annuitant under 
a money purchase provision (within the meaning assigned by sub- 
section 147.1(1)) of the plan. 


Related Provisions: 146.3(14.2) — Effect of transfer: Reg. 8300(1)‘excluded con- 
tribution” — Amount transferred is excluded contribution, 


History: Subsec. 146.3(14.1) added by 2003, c. 15, subsec. 83(4), applicable after 
2003. 
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(14.2) Taxation of amount transferred — An amount trans- 
ferred on behalf of an individual in accordance with paragraph 
(2)(e) or subsection (14) or (14.1) 


(a) is not, solely because of that transfer, to be included in com- 
puting the income of any taxpayer; and 


(b) is not to be deducted in computing the income of any 
taxpayer. 
History: Subsec. 146.3(14.2) added by 2003, c. 15, subsec. 83(4), applicable after 
2003. 


(15) Credited or added amount deemed not received — 
Where 


(a) an amount is credited or added to a deposit with a depositary 
referred to in paragraph (d) of the definition “carrier” in subsec- 
tion (1) as interest or income in respect of the deposit, 


(b) the deposit is a registered retirement income fund at the time 
the amount is credited or added to the deposit, and 


(c) during the calendar year in which the amount is credited or 
added or during the preceding calendar year, the annuitant under 
the fund was alive, 


the amount shall be deemed not to be received by the annuitant or 
any other person solely because of the crediting or adding. 


History: Subsec. 146.3(15) substituted by 1994, c. 21, subsec. 71(7), applicable to 
deaths occurring after 1992. That subsec. formerly read: 


(15) Where amount credited or added deemed not received — Where an 
amount is credited or added to a deposit with a depositary referred to in para- 
graph (d) of the definition “carrier” in subsection (1) as interest or income in 
respect of the deposit, and where 


(a) the deposit is a registered retirement income fund at the time the amount 
is credited or added to the deposit, and 


(b) the annuitant under the fund is alive during the year in which the amount 
is credited or added, 


the amount shall be deemed not to be received by the annuitant by reason only of 
the crediting or adding. 


Definitions [s. 146.3]: “amount” — 248(1): “annuitant” — 146.3(1); “annuity” — 
248(1); “arm’s length” — 251(1); “authorized foreign bank” — 248(1); “beneficial 
owner” — 248(3); “calendar year” — Interpretation Act 37(1)(a); “capital gain’, “capi- 
tal loss” — 39(1), 248(1); “carrier” — 146.3(1); “common-law partner”, “common-law 
partnership” — 248(1); “consequence of the death” — 248(8); “corporation” — 
248(1), Interpretation Act; “deferred profit sharing plan” — 147(1), 248(1); “deposi- 
tary” — 146(1)“retirement savings plan’’(b) (iii), 146.3(1)“carrier’(d); “former 
spouse” — 252(3); “held” — 146.3(1); “individual”, “legal representative” — 248(1); 


“licensed annuities provider” — 147(1), 248(1); “listed” — 87010); “minimum 
amount” — 146.3(1); “Minister”, “non-resident”, “person”, “prescribed”? — 248(1); 
“prescribed stock exchange in Canada” — Reg. 3200; “property” — 248(1); “property 
held” — 146.3(1); “province” — Interpretation Act 35(1); “qualified investment” — 
146.3(1); “received” — 146.3(15); “registered pension plan” — 248(1); “registered re- 
tirement income fund” — 146.3(1), 248(1): “registered retirement savings plan” — 
146(1), 248(1); “retirement income fund” — 146.3(1), 248(1); “separation agree- 
ment” — 248(1); “spousal or common-law partner plan” — 146(1); “spouse” — 
252(3): “substituted property” — 248(5); “surviving spouse” — 146.3(1)“annui- 
tant”(b); “taxable income” — 2(2), 248(1); “taxation year’ — 249; “taxpayer” — 


248(1); “trust” — 104(1), 248(1), (3); “written” — Interpretation Act 35(1)‘writing”. 
Deferred Profit Sharing Plans 


147. (1) Definitions — In this section, 


“deferred profit sharing plan” means a profit sharing plan ac- 
cepted by the Minister for registration for the purposes of this Act, 
on application therefor in prescribed manner by a trustee under the 
plan and an employer of employees who are beneficiaries under the 
plan, as complying with the requirements of this section; 

Related Provisions: 128.1(10)"excluded right or interest’(a)(iv) — No deemed dis- 
position of DPSP on emigration. 

Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Forms: T2214; Application for registration as a deferred profit sharing plan. 


“forfeited amount”, under a deferred profit sharing plan or a plan 
the registration of which has been revoked pursuant to subsection 
(14) or (14.1), means an amount to which a beneficiary under the 
plan has ceased to have any rights, other than the portion thereof, if 
any, that is payable as a consequence of the death of the beneficiary 


S. 147(2)(e) 


to a person who is entitled thereto by virtue of the participation of 
the beneficiary in the plan; 


“licensed annuities provider” means a person licensed or other- 
wise authorized under the laws of Canada or a province to carry on 
in Canada an annuities business; 


Related Provisions: 248(1)“licensed annuities provider” — Definition applies to 
entire Act. 


History: The definition “licensed annuities provider” added to subsec. 147(1) by 1997, 
c. 25, subsec. 43(1), applicable after 1991. 


“profit sharing plan” means an arrangement under which pay- 
ments computed by reference to an employer’s profits from the em- 
ployer’s business, or by reference to those profits and the profits, if 
any, from the business of a corporation with which the employer 
does not deal at arm’s length, are or have been made by the em- 
ployer to a trustee in trust for the benefit of employees or former 
employees of that employer. 

Related Provisions: 147(16)— Payments out of profits; 248(1)*deferred profit 
sharing plan”, “profit sharing plan’ — Definitions apply to entire Act; 248(8) — Oc- 
currences as a consequence of death. 

Regulations: 1501 (prescribed manner). 

Interpretation Bulletins: IT-280R: Employees profit sharing plans — payments 
computed by reference to profits. 

Information Circulars: 77-1R4: Deferred profit sharing plans. See also at end of s. 
147. 


Forms: T3D: Income tax return for DPSP or revoked DPSP. 


(1.1) Participating employer — An employer is considered to 
participate in a profit sharing plan where the employer makes or has 
made payments under the plan to a trustee in trust for the benefit of 
employees or former employees of the employer. 


History: Subsec. 147(1.1) added by 1997, c. 25, subsec. 43(2), applicable after 1988. 


(2) Acceptance of plan for registration — The Minister shall 
not accept for registration for the purposes of this Act any profit 
sharing plan unless, in the Minister’s opinion, it complies with the 
following conditions: 


(a) the plan provides that each payment made under the plan to a 
trustee in trust for the benefit of beneficiaries thereunder is the 
total of amounts each of which is required to be allocated by the 
trustee in the year in which it is received by the trustee, to the 
individual beneficiary in respect of whom the amount was so 
paid; 

(a.1) the plan includes a stipulation that no contribution may be 
made to the plan other than 


(i) a contribution made in accordance with the terms of the 
plan by an employer for the benefit of the employer’s em- 
ployees who are beneficiaries under the plan, or 


(ii) an amount transferred to the plan in accordance with sub- 
section (19); 
(b) the plan does not provide for the payment of any amount to 
an employee or other beneficiary thereunder by way of loan; 


(c) the plan provides that no part of the funds of the trust gov- 
erned by the plan may be invested in notes, bonds, debentures, 
bankers’ acceptances or similar obligations of 


(i) an employer by whom payments are made in trust to a 
trustee under the plan for the benefit of beneficiaries thereun- 
der, or 


(ii) a corporation with whom that employer does not deal at 
arm’s length; 
(d) the plan provides that no part of the funds of the trust gov- 
erned by the plan may be invested in shares of a corporation at 
least 50% of the property of which consists of notes, bonds, de- 
bentures, bankers’ acceptances or similar obligations of an em- 
ployer or a corporation described in paragraph (c); 
(e) the plan includes a provision stipulating that no right or inter- 
est under the plan of an employee who 1s a beneficiary thereun- 
der is capable, either in whole or in part, of surrender or 
assignment; 
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(e) the plan includes a provision stipulating that no right o 
person under the plan is agapayicy of any surrender or vase 
ment otherthan : 


(i) an assignment under a doce an aes or a jidenent of 
_a competent tribunal, or under a written agreement, that re- 
~ lates to a division of property between an individual and the - 
individual’s spouse or common-law partner, or former 
spouse or common-law partner, in settlement of rights that 
arise out of, or on a breakdown of, their marriage or eee 
mon- -law partnership, — 


di) an assignment by a deceased individual’ s ea fear o 
_ sentative on the distribution of the individual’s estate, an 


Gii) a surrender of ae to oe ene ae me va Ss 
registration; 
Application: The July 18, 2005 draft legislation (Part 2 — cde: subsec. 
144(1), will amend para. 147(2)(e) to read as above, applicable after March 20, 2 
Technical Notes: Subsection 147(2) sets out the conditions that a profit sharing 
plan must satisfy in order to be registered as a DPSP. Paragraph 147(2)(e) requires _ 
that such a plan include a provision stipulating that no right of an employee who is a 
beneficiary under the plan is capable of surrender or assignment. _. 


Paragraph 147(2)(e) is amended in two ways. First, it is amended to extend te appli- 
cation of the provision to require that the stipulation apply to all persons who have _ 
rights under a DPSP, not just employee beneficiaries. Second, it is amended to pro- 
vide that the stipulation is not required to prohibit: 


« an assignment under a court order or written agreement relating to foe division of 
property on the breakdown of a marriage or common-law partnership: 


* an assignment by a deceased individual’ ‘Ss legal representative 0 on the eae 
of the individual’s estate; and _ Soe oo 


*° a surrender of benefits to avoid revocation of the plan’ s registration. 


These new provisions are similar to the rule in Regulation 8502(f) that applies to 
registered pension plans (RPPs). The new provisions are, in part, consequential on 
amendments to subsection 147(19) that accommodate the division of DPSP assets a 
the breakdown of a marriage or common-law. partnership. : 


(f) the plan includes a provision stipulating that each of the trust- 
ees under the plan shall be resident in Canada; 


g) the plan provides that, if a corporation licensed or otherwise 
authorized under the laws of Canada or a province to carry on in 
Canada the business of offering to the public its services as trus- 
tee is not a trustee under the plan, there shall be at least 3 trust- 
ees under the plan who shall be individuals; 


(h) the plan provides that all income received, capital gains 
made and capital losses sustained by the trust governed by the 
plan must be allocated to beneficiaries under the plan on or 
before a day 90 days after the end of the year in which they were 
received, made or sustained, as the case may be, to the extent 
that they have not been allocated in years preceding that year; 


(i) the plan provides that each amount allocated or reallocated by 
a trustee under the plan to a beneficiary under the plan vest ir- 
revocably in that beneficiary, 


(i) in the case of an amount allocated or reallocated before 
1991, at a time that is not later than 5 years after the end of 
the year in which it was allocated or reallocated, unless the 
beneficiary becomes, before that time, an individual who is 
not an employee of any employer who participates in the 
plan, and 


(ii) in the case of any other amount, not later than the later of 
the time of allocation or reallocation and the day on which 
the beneficiary completes a period of 24 consecutive months 
as a beneficiary under the plan or under any other deferred 
profit sharing plan for which the plan can reasonably be con- 
sidered to have been substituted; 


(1.1) the plan requires that each forfeited amount under the plan 
and all earnings of the plan reasonably attributable thereto be 
paid to employers who participate in the plan, or be reallocated 
to beneficiaries under the plan, on or before the later of Decem- 
ber 31, 1991 and December 31 of the year immediately follow- 
ing the calendar year in which the amount is forfeited, or such 
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later time as is permitted in writing by the Minister under sub- 
section (2.2); 

(j) the plan provides that a trustee under the plan inform, in writ- 
ing, all new beneficiaries under the plan of their rights under the 
plan; 

(k) the plan provides that, in respect of each beneficiary under 
the plan who has been employed by an employer who partici- 
pates in the plan, all amounts vested under the plan in the bene- 
ficiary become payable 


(i) to the beneficiary, or 


(ii) in the event of the beneficiary’s death, to another person 
designated by the beneficiary or to the beneficiary’s estate, 


not later than the earlier of 


(iii) the end of the year in which the beneficiary attains 69 
years of age, and 


(iv) 90 days after the earliest of 
(A) the death of the beneficiary, 


(B) the day on which the beneficiary ceases to be em- 
ployed by an employer who participates in the plan 
where, at the time of ceasing to be so employed, the bene- 
ficiary is not employed by another employer who partici- 
pates in the plan, and 


(C) the termination or winding-up of the plan, 


except that the plan may provide that, on election by the benefi- 
ciary, all or any part of the amounts payable to the beneficiary 
may be paid 
(v) in equal instalments payable not less frequently than an- 
nually over a period not exceeding 10 years from the day on 
which the amount became payable, or 


(vi) by a trustee under the plan to a licensed annuities pro- 
vider to purchase for the beneficiary an annuity where 


(A) payment of the annuity is to begin not later than the 
end of the year in which the beneficiary attains 69 years 
of age, and 


(B) the guaranteed term, if any, of the annuity does not 
exceed 15 years; 


(k.1) the plan requires that no benefit or loan, other than 


(i) a benefit the amount of which is required to be included in 
computing the beneficiary’s income, 
(ii) an amount referred to in paragraph (10)(b), 


(ii.1) an amount paid pursuant to or under the plan by a trus- 
tee under the plan to a licensed annuities provider to 
purchase for a beneficiary under the plan an annuity to which 
subparagraph (k)(vi) applies, 

(iii) a benefit derived from an allocation or reallocation re- 
ferred to in subsection (2), or 


(iv) the benefit derived from the provision of administrative 
or investment services in respect of the plan, 


that is conditional in any way on the existence of the plan may 
be extended to a beneficiary thereunder or to a person with 
whom the beneficiary was not dealing at arm’s length; 


(k.2) the plan provides that no individual who is 
(i) a person related to the employer, 


(i1) a person who is, or is related to, a specified shareholder 
of the employer or of a corporation related to the employer, 


(ili) where the employer is a partnership, a person related to a 
member of the partnership, or 


(iv) where the employer is a trust, a person who is, or is re- 
lated to, a beneficiary under the trust 


may become a beneficiary under the plan; and 


(1) the plan, in all other respects, complies with regulations of 
the Governor in Council made on the recommendation of the 
Minister of Finance. 
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Related Provisions: 56(1)(d.2)(iii) — Income from annuity purchased with plan 
funds is taxable; 146(5.21)(b) — Anti-avoidance re pension adjustment, 147(1.1) — 
Meaning of “participates” in’a profit sharing plan; 147(2.1) — Terms limiting contribu- 
tions: 147(2.2) — Reallocation of forfeitures; 147(10)(a) — Amount used to purchase 
annuity under 147(2)(k)(vi) is not taxable; 147(10.3) — Amount contributed to or for- 
feited under a plan; 147(10.6) — Where pre-1997 annuity has not begun by age 69; 
147(14) — Revocation of registration where plan ceases to comply with requirements; 
147(17) — Meaning of “other beneficiary”; 147(19) — Transfer to spouse’s/partner’s 
RPP, RRSP or RRIF on breakdown of relationship; 147(21) — Restrictions re transfers 
from DPSPs; 172(3) — Appeal from refusal to register, revocation of registration, etc.; 
198-204 — Taxes on DPSPs and revoked plans; 204.1(3) — Tax payable by DPSP on 
excess contributions; 204.2(4) — Definition of “excess amount” for a DPSP; Reg. 
8502(f) — RPP rules parallel to 147(2)(e). 


History: Para. 147(2)(k) amended by 1997, c. 25, subsec. 43(3), applicable after 1996, 
except that 


(a) where a beneficiary under a profit sharing plan attained 70 years of age before 
1997, 


(i) in applying subpara. (iii) in respect of the beneficiary, that subpara. shall be 
read as follows: 


(iii) 90 days after the day on which the beneficiary attains 71 years of 
age, and 
(ii) in applying cl. (vi)(A) in respect of the beneficiary, the reference in that 
clause to “the end of the year in which the beneficiary attains 69 years of age” 
shall be read as “the day on which the beneficiary attains 71 years of age”, and 


(b) where a beneficiary under a profit sharing plan attained 69 years of age in 
1996, in applying subpara. (iii) and cl. (vi)(A) in respect of the beneficiary, the 
references in those provisions to “69 years of age” shall be read as “70 years of 
age”. 

Para. (k) formerly read: 


(k) the plan provides that, in respect of each employee who isa beneficiary 
under the plan, all amounts vested in the employee become payable to the em- 
ployee or, in the event of the employee’s death, to a beneficiary designated by 
the employee or to the employee’s estate, not later than 90 days after the earliest 
of 


(i) the death of the employee, 


(ii) the day on which the employee ceases to be employed by an employer 
who makes or has made payments under the plan to a trustee under the plan, 


(iii) the day on which the employee becomes 71 years of age, and 
(iv) the termination or winding up of the plan, 


except that the plan may provide that, on election by the employee, all or any 
part of the amounts payable to the employee may be paid 


(vy) in equal instalments payable not less frequently than annually over a pe- 
riod not exceeding 10 years from the day on which the amount became paya- 
ble, or 

(vi) by a trustee under the plan to a person licensed or otherwise authorized 
under the laws of Canada or a province to carry on in Canada an annuities 
business, to purchase for the employee an annuity commencing not later 
than a day 71 years after the day of the employee’s birth, the guaranteed 
term of which, if any, does not exceed 15 years; 


Subpara. 147(2)(k.1)(i) amended, and subpara. (ii.1) added, by 1997, c. 25, subsec. 
43(4), applicable after 1991. Subpara. (k.1)(ii) formerly read: 


(ii) an amount referred to in paragraph (10)(a) or (b), 
The opening words of para. 147(2)(c), and para. (d), substituted by 1994, c. 21, sub- 
secs. 72(1), (2), applicable to 1993 er seg. Those portions formerly read: 


(c) the plan provides that no part of the funds of the trust governed by the plan 
may be invested in notes, bonds, debentures or similar obligations of 


(d) the plan provides that no part of the funds of the trust governed by the plan 
may be invested in shares of a corporation at least 50% of the property of 
which consists of notes, bonds, debentures or similar obligations of an em- | 
ployer or a corporation described in paragraph (c); 
Regulations: 4900(2) (obligations described in 
investments). 
Interpretation Bulletins: IT-280R: Employees. profit sharing plans — payments 
computed by reference to profits; IT-281R2: Elections on single payments from a de- 
ferred profit-sharing plan (archived); IT-363R2: Deferred profit sharing plans — de- 
ductibility of employer contributions and taxation of amounts received by a beneficiary 
(archived); IT-517R: Pension tax credit (archived). 
Information Circulars: 74-1R5: Form T2037 — Notice of purchase of annuity with 
“plan” funds; 78-14R3: Guidelines for trust companies and other persons responsible 
for filing T3-IND, T3G, T3D, T3P, 13S, T3RI and T3F returns. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 
Registered Plans Compliance Bulletins: |. 2. 3 (how to contact us). 


147(2)(c) are not qualified 


S. 147(5.1)(b) (ii) 


Forms: 12037: Notice of purchase of annuity with “plan” funds; T2214: Application 
for registration as a deferred profit sharing plan. 


(2.1) Terms limiting contributions — The Minister shall not 
accept for registration for the purposes of this Act a profit sharing 
plan unless it includes terms that are adequate to ensure that the 
requirements of subsection (5.1) in respect of the plan will be satis- 
fied for each calendar year. 


(2.2) Reallocation of forfeitures — The Minister may, on writ- 
ten application, extend the time for satisfying the requirements of 
paragraph (2)(i.1) where 
(a) the total of the forfeited amounts arising in a calendar year is 
greater than normal because of unusual circumstances; and 


(b) the forfeited amounts are to be reallocated on a reasonable 
basis to a majority of beneficiaries under the plan. 


(3) Acceptance of employees profit sharing plan for regis- 
tration — The Minister shall not accept for registration for the pur- 
poses of this Act any employees profit sharing plan unless all the 
capital gains of or made by the trust governed by the plan before the 
date of application for registration of the plan and all the capital 
losses of or sustained by the trust before that date have been allo- 
cated by the trustee under the plan to employees and other benefi- 
ciaries thereunder. 


(4) Capital gains determined — For the purposes of subsec- 
tions (3) and (11), such amount as may be determined by the Min- 
ister, on request in prescribed manner by the trustee of a trust gov- 
erned by an employees profit sharing plan, shall be deemed to be 
the amount of 


(a) the capital gains of or made by the trust governed by the plan 
before the date of application for registration of the plan, or 


(b) the capital losses of or sustained by the trust before that date, 
as the case may be. 


(5) Registration date — Where a profit sharing plan is accepted 
by the Minister for registration as a deferred profit sharing plan, the 
plan shall be deemed to have become registered as a deferred profit 
sharing plan 


(a) on the date the application for registration of the plan was 
made; or 


(b) where in the application for registration a later date is speci- 
fied as the date on which the plan is to commence as a deferred 
profit sharing plan, on that date. 

Related Provisions: 144(11) — Taxation year of trust accepted as DPSP. 


(5.1) Contribution limits — For the purposes of subsections (2.1) 
and (9) and paragraph (14)(c.4), the requirements of this subsection 
in respect of a deferred profit sharing plan are satisfied for a calen- 
dar year if, in the case of each beneficiary under the plan and each 
employer in respect of whom the beneficiary’s pension credit (as 
prescribed by regulation) for the year under the plan is greater than 
nil, 
(a) the total of all amounts each of which is the beneficiary's 
pension credit (as prescribed by regulation) for the year in re- 
spect of the employer under a deferred profit sharing plan does 
not exceed the lesser of 


(i) '/2 of the money purchase limit for the year, and 


(ii) 18% of the amount that would be the beneficiary's com- 
pensation (within the meaning assigned by subsection 
147.1(1)) from the employer for the year if the definition 
“compensation” in subsection 147.11) were read without 
reference to paragraph (b) of that definition; 


(b) the total of all amounts each of which is the beneficiary’s 
pension credit (as prescribed by regulation) for the year under a 
deferred profit sharing plan in respect of 

(i) the employer, or 


(ii) any other employer who, at any time in the year, does not 
deal at arm’s length with the employer 
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does not exceed '/2 of the money purchase limit for the year; and 
(c) the total of 


(i) the beneficiary’s pension adjustment for the year in re- 
spect of the employer, and 


(ii) the total of all amounts each of which is the beneficiary’s 
pension adjustment for the year in respect of any other em- 
ployer who, at any time in the year, does not deal at arm’s 
length with the employer 


does not exceed the lesser of 
(iii) the money purchase limit for the year, and 


(iv) 18% of the total of all amounts each of which is the ben- 
eficiary’s compensation (within the meaning assigned by 
subsection 147.1(1)) for the year from the employer or any 
other employer referred to in subparagraph (ii). 
Related Provisions: 147(2.1) — Terms limiting contributions; 147(5.11) — Com- 
pensation; 147(8)— Employer contributions deductible; 147(9) — Limitation on de- 
duction; 147(14) — Revocation of registration; 147(22) — Excess transfer; 147.1(8) — 
Pension adjustment limits; Reg. 8301(11) — Timing of contributions. 
Regulations: 8301(2)-(3) (pension credit under DPSP). 
Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Information Circulars: See list at end of s. 147. 
Registered Plans Directorate Newsletters: 96-1 (changes to retirement savings 
limits). 


(5.11) Compensation — Where at any time in a calendar year an 
individual ceases to be employed by an employer, 


(a) for the purposes of paragraph (5.1)(a), the amount that would 
be the individual’s compensation (in this subsection having the 
meaning assigned by subsection 147.1(1)) from the employer for 
the year if the definition “compensation” in subsection 147.1(1) 
were read without reference to paragraph (b) of that definition 
shall be deemed to be the greater of 


(i) that amount determined without reference to this para- 
graph, and 


(ii) the amount that would be the individual’s compensation 
from the employer for the immediately preceding year if the 
definition “compensation” in subsection 147.1(1) were read 
without reference to paragraph (b) of that definition; and 


(b) for the purposes of paragraph (5.1)(c), the individual’s com- 
pensation from the employer for the year shall be deemed to be 
the greater of 


(i) that compensation determined without reference to this 
paragraph, and 


(ii) the individual’s compensation from the employer for the 
Mime ee preceding year. 


- Proposed Repeal — 47(5.11) _ 


fowidaton: The tay 18, 2005 draft legislation (Part 2 — technical 
will repeal subsec. 147(5. as denote to essations of emple 
20 Ct 


Technical Notes: Suboctos 1476. A sets out the employer coueiuaos lini os 
DPSPs. In general terms, the maximum employer co sons) in res of an indivi- 
dual for a calendar year cannot exceed the lesser du 
pensation for the year from the employer; and (ii) '/ of the year” § money purchase 
limit. For this purpose, “compensation” and “money purchase limit” are generally as 
defined in subsection 147.1(1). Additional cross-plan limits. apply i if the individual also 
participates in an RPP sponsored by the eee or in a DPSP oF RPP Papo d | 
non-arm’s length employer. 


; subsea: 1440), 


If the contribution limits are not respected for a calendar year, the Minister of National ; 


Revenue may revoke the registration of the DPSP. In addition, the employer is denied a 
deduction for all contributions made in the ee ate as nee pores | in writ- 
ing by. the Minister, / 


Subsection 147(5.11) provides a ect loge nic that apres wee an mployee 
who is a beneficiary under a DPSP terminates employment with a participating em- 
ployer in a calendar year. In this circumstance, for the y purposes of determining whether 
the contribution limits have been satisfied, the employee’s compensation can be based 
on the compensation for the immediately Preeany year, if it is more than the ¢ compen- 
sation for the year of termination. 


This rule recognizes that it is common practice for an employe to make contributions 
to a DPSP only after its fiseal year-end, since this is when profits are determined. This 
can often result in employer contributions being made based (in whole or in part) on 
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ployer had already Ae on his or her behalf. The second concern is that the eh 
be made 1 in situations where there i is no. inkees em- 


To sais these concerns, 1 ibseotion ‘14765. ivi is repealed and replaced by a broader 
relief ener e in section 8301 of the Regulations [see Reg. e301) Q1) > ed) 


ae over-contnburiens to be ignored for purposes a the DPSP. cores nits, 
oe the eXCess is ee from a oa - 


a rising to cessation of empl oceur i 
tled to relief either yy Bee 0 clad vere. ‘or by using the new refund 
mechanism. _ — 
(6) Deferred plan not employees profit sharing plan — For 
a period during which a plan is a deferred profit sharing plan, the 
plan shall be deemed, for the purposes of this Act, not to be an 
employees profit sharing plan. 


Related Provisions: 144(11) — Year-end of EPSP on becoming DPSP. 


(7) No tax while trust governed by plan — No tax is payable 
under this Part by a trust on the taxable income of the trust for a 
period during which the trust was governed by a deferred profit 
sharing plan. 

Related Provisions: 149(1)(s) — Exemption for DPSP; 198 — Tax on acquisition 
of non-qualified investments and use of assets as security; 206(2) — Part XI tax on 
excess holdings of foreign property; 207.1(2) — Tax payable by DPSP on holding non- 
qualified investments. 


(8) Amount of employer’s contribution deductible — Sub- 
ject to subsection (9), there may be deducted in computing the in- 
come of an employer for a taxation year the total of all amounts 
each of which is an amount paid by the employer in the year or 
within 120 days after the end of the year to a trustee under a de- 
ferred profit sharing plan for the benefit of the employer’s employ- 
ees who are beneficiaries under the plan, to the extent that the 
amount was paid in accordance with the terms of the plan and was 
not deducted in computing the employer’s income for a preceding 
taxation year. 


Related Provisions: 6(1)(a)(i) — Employer’s contribution to DPSP not a taxable 
benefit; 20(1)(y) — Employer’s contribution to DPSP deductible; 147(5.1) — Contri- 
bution limits; 147(9), (9.1) — Limitations on deduction; 147(20) — Taxation of 
amount transferred; 204,1(3) — Tax payable by DPSP on excess amount. 
Interpretation Bulletins: IT-280R: Employees profit sharing plans — payments 
computed by reference to profits; IT-363R2: Deferred profit sharing plans — deduct- 
ibility of employer contributions and taxation of amounts received by a beneficiary 
(archived), 


Forms: T2 SCH 15: Deferred income plans. 


(9) Limitation on deduction — Where the requirements of sub- 
section (5.1) in respect of a deferred profit sharing plan are not sat- 
isfied for a calendar year by reason that the pension credits of a 
beneficiary under the plan in respect of a particular employer do not 
comply with paragraph (5.1)(a) or the beneficiary’s pension credits 
or pension adjustments in respect of a particular employer and other 
employers who do not deal at arm’s length with the particular em- 
ployer do not comply with paragraph (5.1)(b) or (c), the particular 
employer is not entitled to a deduction under subsection (8) in com- 
puting the particular employer’s income for any taxation year in re- 
spect of an amount paid to a trustee under the plan in the calendar 
year except to the extent expressly permitted in writing by the Min- 
ister, and, for the purposes of this subsection, an amount paid to a 
trustee of a deferred profit sharing plan in the first two months: of a 
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calendar year shall be deemed to have been paid in the immediately 
preceding year and not to have been paid in the year to the extent 
that the amount can reasonably be considered to be in respect of the 
immediately preceding year. 


Forms: T2 SCH 15: Deferred income plans. 


(9.1) No deduction — Notwithstanding subsection (8), no deduc- 
tion shall be made in computing the income of an employer for a 
taxation year in respect of an amount paid by the employer for the 
year to a trustee under a deferred profit sharing plan in respect of a 
beneficiary who is described in paragraph (2)(k.2) in respect of the 
plan. 

Interpretation Bulletins: IT-280R: Employees profit sharing plans — payments 
computed by reference to profits; IT-363R2: Deferred profit sharing plans — deduct- 


ibility of employer contributions and taxation of amounts received by a beneficiary 
(archived). 


(10) Amounts received taxable — There shall be included in 
computing the income of a beneficiary under a deferred profit shar- 
ing plan for a taxation year the amount, if any, by which 


(a) the total of all amounts received by the beneficiary in the 
year from a trustee under the plan (other than as a result of ac- 
quiring an annuity described in subparagraph (2)(k)(vi) under 
which the beneficiary is the annuitant) 


exceeds 


(b) the total of all amounts each of which is an amount deter- 
mined for the year under subsection (10.1), (11) or (12) in rela- 
tion to the plan and in respect of the beneficiary. 


Related Provisions: 56(1)(d.2)(iii) —Income from annuity purchased with plan 
funds is taxable; 56(1)(i) — Deferred profit sharing plan; 60(j) — Transfer of superan- 
nuation benefits; 104(27.1)— DPSP benefits; 128.1( 10)*excluded right or inter- 
est’’(a)(iv) —No deemed disposition of DPSP on emigration; 139.1(12) — Conversion 
benefit on demutualization of insurance corporation not taxable; 147(10.1) — Single 
payment on retirement etc.; 147(10.4) — Income on disposal of shares; 147(11) — 
Portion of receipts deductible; 147(18) — Inadequate consideration on purchase from 
or sale to trust; 147(20) — Taxation of amount transferred, 153(1)(h) — Withholdings; 
212(1)(m), 214(3)(d) — Withholding tax on payments to non-residents. 
History: Subsec. 147(10) amended by 1997, c. 25. subsec. 43(5), applicable to 1992 et 
seg. Subsec. (10) formerly read: 
(10) There shall be included in computing the income of a beneficiary under a 
deferred profit sharing plan for a taxation year the amount by which the total of 
the amounts received by the beneficiary in the year from a trustee under the plan 
exceeds the total of 
(a) any amounts determined for the year under subsection (10.1), (AL) or 
(12) in relation to the plan and in respect of the beneficiary, and 
(b) amounts paid by a trustee under the plan pursuant to the plan to a person 
described in subparagraph (2)(k)(vi) to purchase an annuity described in that 
subparagraph. 
Selected Cases [subsec. 147(10)]: Rv. Powell, [1980] C.T.C. 382 (FCTD) 
(Increase in value of shares from time of acquisition in deferred profit sharing plan 
included in income). 
Interpretation Bulletins: [T-280R: Employees profit sharing plans — payments 
computed by reference to profits; IT-281R2: Elections on single payments from a de- 
ferred profit-sharing plan (archived): IT-363R2: Deferred profit sharing plans — de- 
ductibility of employer contributions and taxation of amounts received by a beneficiary 
(archived); IT-528: Transfers of funds between registered plans. 


Information Circulars: See list at end of s. 147. 
Advance Tax Rulings: ATR-31: Funding of divorce settlement amount from DPSP. 


(10.1) Single payment on retirement, etc. — For the purposes 
of subsections (10) and (10.2), where a beneficiary under a deferred 
profit sharing plan has received, in a taxation year and when the 
beneficiary was resident in Canada, from a trustee under the plan a 
single payment that included shares of the capital stock of a corpo- 
ration that was an employer who contributed to the plan or of a 
corporation with which the employer did not deal at arm’s length on 
the beneficiary’s withdrawal from the plan or retirement from em- 
ployment or on the death of an employee or former employee and 
has made an election in respect thereof in prescribed manner and 
prescribed form, the amount determined for the year under this sub- 
section in relation to the plan and in respect of the beneficiary is the 
amount, if any, by which the fair market value of those shares, im- 


S. 147(10.5) 


mediately before the single payment was made, exceeds the cost 
amount to the plan of those shares at that time. 
Related Provisions: 47(3)(a) — No averaging of cost on disposition of securities; 


147(10) — Amounts received taxable; 147(10.2) — Single payment on retirement etc.; 
147(11) — Portion of receipts deductible. 


Regulations: 1503 (prescribed manner, prescribed form). 
Interpretation Bulletins: IT-281R2: Election on single payments from a deferred 
profit-sharing plan (archived); IT-528: Transfers of funds between registered plans. 


Forms: T2078: Election under subsection 147(10.1) in respect of a single payment 
received from a deferred profit sharing plan. 


(10.2) ldem — Where a trustee under a deferred profit sharing plan 
has at any time in a taxation year made under the plan a single pay- 
ment that included shares referred to in subsection (10.1) to a bene- 
ficiary who was resident in Canada at the time and the beneficiary 
has made an election under that subsection in respect of that 
payment, 


(a) the trustee shall be deemed to have disposed of those shares 
for proceeds of disposition equal to the cost amount to the trust 
of those shares immediately before the single payment was 
made; 


(b) the cost to the beneficiary of those shares shall be deemed to 
be their cost amount to the trust immediately before the single 
payment was made; 


(c) the cost to the beneficiary of each of those shares shall be 
deemed to be the amount determined by the formula 
B 


AX= 
Cc 


where 


A is the amount determined under paragraph (a) in respect of 
all of those shares, 


B is the fair market value of that share at the time the single 
payment was made, and 


C is the fair market value of all those shares at the time the 
single payment was made; and 


(d) for the purposes of paragraph 60(j), the cost to the benefici- 
ary of those shares is an eligible amount in respect of the benefi- 
ciary for the year. 


Interpretation Bulletins: IT-281R2: Elections on single payments from a deferred 
profit-sharing plan (archived); IT-528: Transfers of funds between registered plans. 


(10.3) Amount contributed to or forfeited under a plan — 
There shall be included in computing the income for a taxation year 
of a beneficiary described in paragraph (2)(k.2) the total of amounts 
allocated or reallocated to the beneficiary in the year in respect of 


(a) any amount contributed after December 1, 1982 by an em- 
ployer to, or 


(b) any forfeited amount under 


a deferred profit sharing plan or a plan the registration of which has 
been revoked pursuant to subsection (14) or (14.1). 


Interpretation Bulletins: IT-363R2: Deferred profit sharing plans — deductibility of 
employer contributions and taxation of amounts received by a beneficiary (archived). 


(10.4) Income on disposal of shares — Where a taxpayer has 
a share in respect of which the taxpayer has made an election under 
subsection (10.1), there shall be included in computing the tax- 
payer’s income for the taxation year in which the taxpayer disposed 
of or exchanged the share or ceased to be a resident of Canada, 
whichever is the earlier, the amount, if any, by which the fair mar- 
ket value of the share at the time the taxpayer acquired it exceeds 
the cost to the taxpayer, determined under paragraph (10.2)(c), of 
the share at the time the taxpayer acquired it. 

Related Provisions: 7(1.3)— Order of disposition of securities acquired under 
stock option agreement; 110(1)(d.3) — Employer’s shares — deduction from taxable 
income. 

Interpretation Bulletins: IT-281R2: Elections on single payments from a deferred 
profit-sharing plan (archived). 


(10.5) [Repealed] 
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History: Subsec. 147(10.5) repealed by 2001, ¢. 17, s. 142, applicable to shares ac- 
quired, but not disposed of, before February 28, 2000 and to shares acquired after Feb- 
ruary 27, 2000. The subsec. formerly read: 
(10.5) Order of disposal of shares — For the purposes of subsection (10.4), a 
taxpayer shall be deemed to have disposed of or exchanged shares that are identi- 
cal properties in the order in which the taxpayer acquired them. 


(10.6) Commencement of annuity after age 69 — Where an 
amount is paid before 1997 pursuant to or under a deferred profit 
sharing plan to purchase for a beneficiary under the plan an annuity 
to which subparagraph (2)(k)(vi) applies, and payment of the annu- 
ity has not begun by the end of the particular year in which the 
beneficiary attains 69 years of age, 


(a) the beneficiary is deemed to have disposed of the annuity 
immediately after the particular year and to have received as 
proceeds of the disposition an amount equal to the fair market 
value of the annuity at the end of the particular year; 


(b) the beneficiary is deemed to have acquired immediately after 
the particular year an interest in the annuity as a separate and 
newly issued annuity contract at a cost equal to the amount re- 
ferred to in paragraph (a); and 
(c) the issue and acquisition of the contract referred to in para- 
graph (b) are deemed not to be pursuant to or under a deferred 
profit sharing plan. 
Related Provisions: 56(1)(d.2)(iii) — Beneficiary required to include fair market 
value of annuity in income; 146(13.2) — Parallel rules for RRSPs; 198(6)(d) — Life 
insurance policy purchased with DPSP maturing by age 69. 
History: Subsec. 147(10.6) added by 1997, c. 25, subsec. 43(6), applicable after 1996 
except that 
(a) where a beneficiary under a profit sharing plan attained 70 years of age before 
1997, the subsec. does not apply to an annuity purchased for the beneficiary; 
(b) where a beneficiary under a profit sharing plan attained 69 years of age in 


1996, in applying subsec. (10.6) to an annuity purchased for the beneficiary, the 
reference to “69 years of age” shall be read as “70 years of age”; and 


(c) the subsec. does not apply to an annuity purchased before March 6, 1996 for a 
beneficiary under a deferred profit sharing plan where, under the terms and condi- 
tions of the annuity contract as they read immediately before that day, 


(i) the day on which annuity payments are to begin under the contract is fixed 
and determined and is after the year in which the beneficiary attains 


(A) 69 years of age, where the beneficiary had not attained that age before 
1997, or 


(B) 70 years of age, where the beneficiary attained 69 years of age in 
1996, and 


(ii) the amount and timing of each annuity payment are fixed and determined. 


(11) Portion of receipts deductible — For the purposes of sub- 
sections (10), (10.1) and (12), where.an amount was received in a 
taxation year from a trustee under a deferred profit sharing plan by 
an employee or other beneficiary thereunder, and the employee was 
a beneficiary under the plan at a time when the plan was an employ- 
ees profit sharing plan, the amount determined for the year under 
this subsection in relation to the plan and in respect of the benefici- 
ary is such portion of the total of the amounts so received in the 
year as does not exceed 


(a) the total of 


(1) each amount included in respect of the plan in computing 
the income of the employee for the year or for a previous 
taxation year by virtue of section 144, 


(ii) each amount paid by the employee to a trustee under the 
plan at a time when it was an employees profit sharing plan, 
and 


(iii) each amount that was allocated to the employee or other 
beneficiary by a trustee under the plan, at a time when it was 
an employees profit sharing plan, in respect of a capital gain 
made by the trust before 1972, 
minus 
(b) the total of 


(i) each amount received by the employee or other benefici- 
ary in a previous taxation year from a trustee under the plan 
at a time when it was an employees profit sharing plan, 


Income Tax Act, Part I 


(ii) each amount received by the employee or other benefici- 
ary in a previous taxation year from a trustee under the plan 
at a time when it was a deferred profit sharing plan, and 


(iii) each amount allocated to the employee or other benefici- 
ary by a trustee under the plan, at a time when it was an em- 
ployees profit sharing plan, in respect of a capital loss sus- 
tained by the trust before 1972. . 
Related Provisions: 147(10) — Amounts received taxable; 147(17) — Meaning of 
“other beneficiary”. 
Interpretation Bulletins: [T-281R2: Elections on single payments from a deferred 
profit-sharing plan (archived); IT-363R2: Deferred profit sharing plans — deductibility 
of employer contributions and taxation of amounts received by a_ beneficiary 
(archived). 


(12) Idem — For the purposes of subsections (10) and (10.1), 
where an amount was received in a taxation year from a trustee 
under a deferred profit sharing plan by an employee or other benefi- 
ciary thereunder, and the employee has made a payment in the year 
or a previous year to a trustee under the plan at a time when the 
plan was a deferred profit sharing plan, the amount determined for 
the year under this subsection in relation to the plan and in respect 
of the beneficiary is such portion of the total of the amounts so re- 
ceived in the year (minus any amount determined for the year under 
subsection (11) in relation to the plan and in respect of the benefici- 
ary) as does not exceed 


(a) the total of all amounts each of which was so paid by the 
employee in the year or a previous year to the extent that the 
payment was not deductible in computing the employee’s 
income, 


minus 


(b) the total of all amounts each of which was received by the 
employee or other beneficiary from a trustee under the plan, at a 
time when it was a deferred profit sharing plan, to the extent that 
it was included in the computation of an amount determined for 
a previous year under this subsection in relation to the plan and 
in respect of the employee or other beneficiary. 

Related Provisions: 60(j)— Transfer of superannuation benefits; 147(10)— 


Amounts received taxable; 147(11)— Portion of receipts deductible; 147(17) — 
Meaning of “other beneficiary”. 

Interpretation Bulletins: IT-281R2: Elections on single payments from a deferred 
profit-sharing plan (archived); IT-363R2: Deferred profit sharing plans — deductibility 


of employer contributions and taxation of amounts received by a_ beneficiary 
(archived), 


(13) Appropriation of trust property by employer — Where 
funds or property of a trust governed by a deferred profit sharing 
plan have been appropriated in any manner whatever to or for the 
benefit of a taxpayer who is 


(a) an employer by whom payments are made in trust to a trustee 
under the plan, or 


(b) a corporation with which that employer does not deal at 

arm’s length, 
otherwise than in payment of or on account of shares of the capital 
stock of the taxpayer purchased by the trust, the amount or value of 
the funds or property so appropriated shall be included in comput- 
ing the income of the taxpayer for the taxation year of the taxpayer 
in which the funds or property were so appropriated, unless the 
funds or property or an amount in lieu thereof equal to the amount 
or value of the funds or property was repaid to the trust within one 
year from the end of the taxation year, and it is established by sub- 
sequent events or otherwise that the repayment was not made as 
part of a series of appropriations and repayments. 


Related Provisions: 201 — Tax on forfeitures; 214(3)(d) — Non-resident withhold- 
ing tax; 248(10) — Series of transactions. 


(14) Revocation of registration — Where, at any time after a 
profit sharing plan has been accepted by the Minister for registra- 
tion for the purposes of this Act, 


(a) the plan has been revised or amended or a new plan has been 
substituted therefor, and the plan as revised or amended or the 
new plan substituted therefor, as the case may be, ceased to 
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comply with the requirements of this section for its acceptance 
by the Minister for registration for the purposes of this Act, 


(b) any provision of the plan has not been complied with, 
(c) the plan is a plan that did not, as of January 1, 1968, 


(i) comply with the requirements of paragraphs (2)(a), (b) to 
(h), G) and (k), and paragraph 147(2)(i) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, as 
it read on January 1, 1972, and 


(ii) provide that the amounts held by the trust for the benefit 
of beneficiaries thereunder that remain unallocated on De- 
cember 31, 1967 must be allocated or reallocated, as the case 
may be, before 1969, 


(c.1) the plan becomes a revocable plan pursuant to subsection 
(21), 

(c.2) the plan does not comply with the requirements of 
paragraphs (2)(a) to (k) and (1), 

(c.3) in the case of a plan that became registered after March, 


1983, the plan does not comply with the requirements of 
paragraphs (2)(k.1) and (k.2), 


(c.4) the requirements of subsection (5.1) in respect of the plan 
are not satisfied for a calendar year, or 


(c.5) an employer who participates in the plan fails to file an 
information return reporting a pension adjustment of a benefici- 
ary under the plan as and when required by regulation, 


the Minister may revoke the registration of the plan, 


(d) where paragraph (a) applies, as of the date that the plan 
ceased so to comply, or any subsequent date, 


(e) where paragraph (b) applies, as of the date that any provision 
of the plan was not so complied with, or any subsequent date, 


(f) where paragraph (c) applies, as of any date following January 
1968; 


(g) where paragraph (c.1) applies, as of the date on which the 
plan became a revocable plan, or any subsequent date, 


(h) where paragraph (c.2) or (c.3) applies, as of the date on 
which the plan did not so comply, or any subsequent date, but 
not before January 1, 1991, 


(i) where paragraph (c.4) applies, as of the end of the year for 
which the requirements of subsection (5.1) in respect of the plan 
are not satisfied, or any subsequent date, and 


(j) where paragraph (c.5) applies, as of any date after the date by 
which the information return was required to be filed, 


and the Minister shall thereafter give notice of the revocation by 
registered mail to a trustee under the plan and to an employer of 
employees who are beneficiaries under the plan. 

Related Provisions: 147(2) — Requirements for registration; 147(10.3) — Amount 
contributed to or forfeited under a plan; 147(15) — Rules applicable to revoked plan; 
172(3)(c) — Appeal from refusal to register, revocation of registration, ete.; 198 — 
Tax on non-qualified investments and use of assets as security; 204 — “Revoked plan”; 
244(5) — Proof of service by mail; 248(7)(a) — Mail deemed received on day mailed. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(14.1) Idem — Where on any day after June 30, 1982 a benefit or 
loan is extended or continues to be extended as a consequence of 
the existence of a deferred profit sharing plan and that benefit or 
loan would be prohibited if the plan met the requirement for regis- 
tration contained in paragraph (2)(k.1), the Minister may revoke the 
registration of the plan as of that or any subsequent day that is spec- 
ified by the Minister in a notice given by registered mail to a trustee 
under the plan and to an employer of employees who are benefi- 
ciaries under the plan. 

Related Provisions: 147(15)— Rules applicable to revoked plan; 198 —Tax on 


non-qualified investments and use of assets. as security; 204 — “Revoked plan”; 
244(5) — Proof of service by mail; 248(7)(a) — Mail deemed received on day mailed. 


(15) Rules applicable to revoked plan — Where the Minister 
revokes the registration of a deferred profit sharing plan, the plan 
(in this section referred to as the “revoked plan’) shall be deemed, 


S. 147(18)(c) 


for the purposes of this Act, not to be a deferred profit sharing plan, 
and notwithstanding any other provision of this Act, the following 
rules shall apply: 


(a) the revoked plan shall not be accepted for registration for the 
purposes of this Act or be deemed to have beceme registered as 
a deferred profit sharing plan at any time within a period of one 
year commencing on the date the plan became a revoked plan; 


(b) subsection (7) does not apply to exempt the trust governed 
by the plan from tax under this Part on the taxable income of the 
trust for a taxation year in which, at any time therein, the trust 
was governed by the revoked plan, 


(c) no deduction shall be made by an employer in computing the 
employer’s income for a taxation year in respect of an amount 
paid by the employer to a trustee under the plan at a time when it 
was a revoked plan; 


(d) there shall be included in computing the income of a tax- 
payer for a taxation year 


(i) all amounts received by the taxpayer in the year from a 
trustee under the revoked plan that, by virtue of subsection 
(10), would have been so included if the revoked plan had 
been a deferred profit sharing plan at the time the taxpayer 
received those amounts, and 


(ii) the amount or value of any funds or property appropri- 
ated to or for the benefit of the taxpayer in the year that, by 
virtue of subsection (13), would have been so included if the 
revoked plan had been a deferred profit sharing plan at the 
time of the appropriation of the funds or property, and 


(e) the revoked plan shall be deemed, for the purposes of this 
Act, not to be an employees profit sharing plan or a retirement 

- compensation arrangement. 
Related Provisions: 128.1(10)“excluded right or interest”(a)(iv) — Emigration — 
no deemed disposition of interest in revoked plan; 147(14), (14.1) — Revocation of 


DPSP; 147(18) — Inadequate consideration on purchase from or sale to trust; 
214(3)(d) — Non-resident withholding tax. 


(16) Payments out of profits — Where the terms of an arrange- 
ment under which an employer makes payments to a trustee specifi- 
cally provide that the payments shall be made “out of profits”, the 
arrangement shall be deemed, for the purpose of subsection (1), to 
be an arrangement for payments “computed by reference to an em- 
ployer’s profits from the employer’s business”. 

Interpretation Bulletins: IT-280R: Employees profit sharing plans — payments 
computed by reference to profits. 


(17) Interpretation of “other beneficiary” — Where the ex- 
pression “employee or other beneficiary” under a profit sharing 
plan occurs in this section, the words “other beneficiary” shall be 
construed as meaning any person, other than the employee, to 
whom any amount is or may become payable by a trustee under the 
plan as a result of payments made to the trustee under the plan in 
trust for the benefit of employees, including the employee. 


Related Provisions: 202(1) — Returns and payment of estimated tax. 


(18) Inadequate consideration on purchase from or sale to 
trust — Where a trust governed by a deferred profit sharing plan or 
revoked plan 


(a) disposes of property to a taxpayer for a consideration less 
than the fair market value of the property at the time of the 
transaction, or for no consideration, or 


(b) acquires property from a taxpayer for a consideration greater 
than the fair market value of the property at the time of the 
transaction, 


the difference between that fair market value and the consideration, 
if any 
(c) shall, for the purposes of subsections (10) and (15), be 
deemed to be an amount received by the taxpayer at the time of 
the disposal or acquisition, as the case may be, from a trustee 
under the plan as if the taxpayer were a beneficiary under the 
plan, and 
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(d) is an amount taxable under section 201 for the calendar year 
in which the trust disposes of or acquires the property, as the 
case may be. 


Related Provisions: 201 — 50% tax payable on amount taxable. 
Information Circulars: 77-1R4 — Deferred profit sharing plans. 


(19) Transfer to RPP, RRSP or DPSP — An amount is trans- 
ferred from a deferred profit sharing plan in accordance with this 
subsection if the amount 


(a) is not part of a series of periodic payments; 
(b) is transferred on behalf of an individual 


(i) who is an employee or former employee of an employer 
who participated in the plan on the employee’s behalf, or 


(11) who is entitled to the amount as a consequence of the 
death of an employee or former employee referred to in sub- 
paragraph (i) and who was, at the date of the employee’s 
death, a spouse or common-law partner of the employee, 


Proposed Amendment — 147(19)(b)(ii) 


(ii) who is a spouse or common-law partner, or former 
spouse or common-law partner, of an employee or former 
employee referred to in subparagraph (1) and who is enti- 
tled to the amount _ _ 


(A) as a consequence of the death of the employee or 
former employee, or z 


(B) under a decree, an order or a judgment of a compe- 
tent tribunal, or under a written agreement, that relates 
_ to a division of property between the employee or for- 
mer employee and the individual in settlement of rights 
that arise out of, or on a breakdown of, their marriage or 
common-law partnership; oo 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
144(3), will amend subpara. 147(19)(b)(ii) to read as above, applicable to transfers 
that occur after March 20, 2003. G : — 
Technical Notes: Subsection 147(19) provides for the tax-free transfer on behalf 
of an individual of a lump sum amount from a DPSP to an RPP, an RRSP or another 
DPSP for the individual's benefit. Currently, direct transfers may be made on behalf 
of an individual only if the individual is an employee or former employee of an em- 
ployer who participated in the plan or was a spouse or common-law partner of a 
deceased employee as at the date of the employee’s death. _ 
A number of technical amendments are being made to subsection 147(19) to provide 
greater consistency with the transfer provisions that apply to RPPs. 
Subsection 147(19) is amended so that the direct transfer on the death of an em- 
ployee may be made on behalf of a former spouse or common-law partner of the 
deceased employee. It is also amended to allow for direct transfers of DPSP assets to 
be made on behalf of a spouse or common-law partner, or former spouse or common- 
law partner, of an employee or former employee, where the transfer relates to a divi- 
sion of property arising on the breakdown of their marriage or common-law 
partnership. : : 


in full or partial satisfaction of the individual’s entitlement to 
benefits under the plan; 


(c) would, if it were paid directly to the individual, be included 
under subsection (10) in computing the individual’s income for 
a taxation year; and 


(d) is transferred for the benefit of the individual directly to 
(i) a registered pension plan, 
(11) a registered retirement savings plan under which the indi- 


vidual is the annuitant (within the meaning assigned by sub- 
section 146(1)), or 


(iii) a deferred profit sharing plan that can reasonably be ex- 
pected to have at least 5 beneficiaries at all times throughout 
the calendar year in which the transfer is made. 


Proposed Addition — 147(19)(d)(iv) 


_ (iv) a registered retirement income fund under which the 
individual is the annuitant (within the meaning assigned by 
subsection 146.3(1)). 
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Application: The July 18, 2005 draft legislation (Part 2— technical), subsec 
144(S), will add subpara. 147(19)(d)Giv), applicable to transfers that occur afte 
March 20, 2003.  . 


Technical Notes: See under 147(19)(b\(ii). 


Related Provisions: 60(j) — Transfer of superannuation benefits; 60(j.2) — Trans- 
fer to spousal RRSP; 60(k) — re 1989 — Transfers to DPSPs; 104(27.1) — DPSP be- 
nefits; 146.3(2)(f)(viil) — Conditions for RRIF; 146(8.2) — Amount deductible where 
withdrawn after mistaken contribution; 147(2)(a.1) — Acceptance of plan for registra- 
tion; 147(2)(e)(i)— Transfer of DPSP rights to spouse or partner permitted; 
147(10.2) — Single payment on retirement etc.; 147(20) — Taxation of amount trans- 
ferred; 147(22) — Excess transfer; 248(8) — Occurrences as a consequence of death; 
248(10) — Series of transactions; 252(3) — Extended meaning of “spouse” and “for- 
mer spouse”; Reg. 8300(1)“excluded contribution” — Amount transferred is excluded 
contribution, 

History: Subsec. 147(19) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)*common-law 
partner”. 

Subpara. 147(19)(b)(ii) amended by 1998, c. 19, s, 172, applicable after 1992. Subpara. 
147(19)(b)(Gii) formerly read: 


(ii) who is entitled to the amount as a consequence of the death of an employee 
or former employee referred to in subparagraph (i) and who was, at the date of 
the employee’s death, a spouse (within the meaning assigned by subsection 
146(1.1)) of the employee, 


Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Information Circulars: See list at end of s. 147. 

Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


Forms: T2151: Direct transfer of a “single amount” under subsec. 147(19) or s. 147.3. 


(20) Taxation of amount transferred — Where an amount is 
transferred on behalf of an individual in accordance with subsection 
(12); 


(a) the amount shall not, by reason only of that transfer, be in- 

cluded by virtue of this section in computing the income of any 

taxpayer; and 

(b) no deduction may be made under any provision of this Act in 

respect of the amount in computing the income of any taxpayer. 
Related Provisions: 56(1)(i) — Amount received taxable; 212(1)(m)(i) — Trans- 
ferred amount not subject to non-resident withholding tax. 


Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 


(21) Restriction re transfers — A deferred profit sharing plan 
becomes a revocable plan at any time that an amount is transferred 
from the plan to a registered pension plan, a registered retirement 
savings plan or another deferred profit sharing plan unless 


(a) the transfer is in accordance with subsection (19); or 


(b) the amount is deductible under paragraph 60(j) or (j.2) of this 
Act or paragraph 60(k) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, by the individual on 
whose behalf the transfer is made. 

Related Provisions: 147(14)(c.1) — Revocation of registration. 

I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 

Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 


(22) Excess transfer — Where 


(a) the transfer of an amount from a deferred profit sharing plan 
in a calendar year on behalf of a beneficiary under the plan 


would, but for this subsection, be in accordance with subsection 
(19), and 


(b) the requirements of subsection (5.1) in respect of the plan are 
not satisfied for the year by reason that the beneficiary’s pension 
credits or pension adjustments do not comply with any of 
paragraphs (5.1)(a) to (c), 
such portion of the amount transferred as may reasonably be con- 
sidered to derive from amounts allocated or reallocated to the bene- 
ficiary in the year or from earnings reasonably attributable to those 
amounts shall, except to the extent otherwise expressly provided in 
writing by the Minister, be deemed to be an amount that was not 
transferred in accordance with subsection (19). 
Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
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Definitions [s. 147]: “amount” — 248(1); “annuitant” — 146.3(1); “annuity”, “busi- 
ness” — 248(1); “calendar year’ — Interpretation Act 37(1)(a); “Canada” — 255; 
“capital gain”, “capital loss” — 39(1), 248(1); “common-law partner”, “common-law 
partnership” — 248(1); “compensation” — 147(5.11), 147.11); “consequence of the 
death” — 248(8); “corporation” — 248(1), Interpretation Act 35(1); “deferred profit 
sharing plan” — 147(1), 248(1); “employed”, “employee” — 248(1); “employees 
profit sharing plan” — 144(1), 248(1); “employer”, “employment” — 248(1); “es- 
tate’ — 104(1), 248(1): “forfeited amount’ — 147(1); “identical” — 248(12); “indivi- 
dual”, “legal representative” — 248(1); “licensed annuities provider” — 147(1); “Min- 
ister” — 248(1); “money purchase limit’ — 147.1(1), 248(1): “other beneficiary’ — 
147(17); “participate” — 147(1.1); “pension adjustment” — 248(1), Reg. 8301(1): 
“person”, “prescribed” — 248(1): “profit sharing plan” — 147(1), 248(1); “pro- 
perty” — 248(1); “province” — Interpretation Act 35(1); “registered pension plan” — 
248(1); “registered retirement income fund” — 146.3(1), 248(1); “registered retirement 
savings plan” — 146(1), 248(1); “regulation” — 248(1); “related” — 251(2); “resident 
in Canada”, “resident of Canada” — 250; “retirement compensation arrangement’ * — 
248(1); “revoked plan’ — 147(15); “series of appropriations”, “series of transac- 
tions” — 248(10); “share”, “specified shareholder” — 248(1); “taxable income’ — 
2(2), 248(1); “taxation year’ — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), 
(3); “writing” — Interpretation Act  35(1); “written” — Interpretation Act 
35(1)“‘writing”. 

Information Circulars [s. 147]: 74-1RS: Form T2037 — Notice of purchase of 
annuity with “plan” funds; 77-1R4: Deferred profit sharing plans. 


Registered Pension Plans 


147.1 (1) Definitions — In this section and sections 147.2 and 
147.3, 
“actuary” means a Fellow of the Canadian Institute of Actuaries; 


“administrator” of a pension plan means the person or body of 
persons that has ultimate responsibility for the administration of the 


plan; 
Related Provisions: 147.1(6) — Administrator; 147.1(7) — Obligations of 
administrator. 


Registered Pension Plans Technical Manual: §1.4 (administrator). 


“average wage” for a calendar year means the amount that is ob- 
tained by dividing by 12 the total of all amounts each of which is 
the wage measure for a month in the 12 month period ending on 
June 30 of the immediately preceding calendar year; 


Registered Pension Plans Technical Manual: $1.6 (average wage). 


“compensation” of an individual from an employer for a calendar 
year means the total of all amounts each of which is 


(a) an amount in respect of 
(i) the individual’s employment with the employer, or 


(ii) an office in respect of which the individual is remuner- 
ated by the employer 


that is required (or that would be required but for paragraph 
81(1)(a) as it applies with respect to the Indian Act) by section 5 
or 6 to be included in computing the individual’s income for the 
year, except such portion of the amount as 


(iii) may reasonably be considered to relate to a period 
throughout which the individual was not resident in Canada, 
and 


(iv) is not attributable to the performance of the duties of the 
office or employment in Canada or is exempt from income 
tax in Canada by reason of a provision contained in a tax 
convention or agreement with another country that has the 
force of law in Canada, 


(b) a prescribed amount, or 


(c) an amount acceptable to the Minister in respect of remunera- 
tion received by the individual from any employer for a period 
in the year throughout which the individual was not resident in 
Canada, to the extent that the amount is not otherwise included 
in the total; 


Related Provisions: 87(2)(q) — Amalgamation — continuing corporation; 
147(5.1) — DPSP Contribution limits; 147(5.11) — Compensation; (147.108) Pen- 
sion adjustment limits; 147.109) — Pension adjustment limits — multi-employer plans. 


Regulations: 8507 (prescribed amount). 
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Information Circulars: 98-2: Prescribed compensation for registered pension plans. 
Registered Plans Compliance Bulletins: 2 (compensation for RPP purposes). 
Registered Pension Plans Technical Manual: §1.12 (compensation). 


“defined benefit provision” of a pension plan means terms of the 
plan under which benefits in respect of each member are deter- 
mined in any way other than that described in the definition “money 
purchase provision” in this subsection; 


Related Provisions: 60(j.01) — Transfer of surplus. 


Interpretation Bulletins: IT-167R6: Registered pension plans — employee’s contri- 
butions: IT-528: Transfers of funds between registered plans. 


Registered Pension Plans Technical Manual: §1.17 (defined benefit provision). 
“former limit” for each calendar year after 2005 and before 2010 
means the greater of 


(a) the product (rounded to the nearest multiple of $10, or, if that 
product is equidistant from two such consecutive multiples, to 
the higher multiple) of 


(i) $18,000, and 


(ii) the quotient obtained when the average wage for the year 
is divided by the average wage for 2005, and 


(b) for 2006, $18,000, and for any other of those calendar years, 
the former limit for the preceding calendar year, 


History: The definition “former limit” in subsec. 147.1(1) added by 2005, c. 30, sub- 
sec. 11(2), applicable after 2004. 


“member” of a pension plan means an individual who has a right, 
either immediate or in the future and either absolute or contingent, 
to receive benefits under the plan, other than an individual who has 
such a right only by reason of the participation of another individual 
in the plan; 

Related Provisions: 128.1(10)“excluded right or interest’’(a)(viii) — No deemed 
disposition on emigration of member. 


Registered Pension Plans Technical Manual: §1.25 (member). 
“money purchase limit” for a calendar year means 

(a) for years before 1990, nil, 

(b) for 1990, $11,500, 

(c) for 1991 and 1992, $12,500, 

(d) for 1993, $13,500, 

(e) for 1994, $14,500, 

(f) for 1995, $15,500, and 

(g) for years after 1995 and before 2003, $13,500, 

(h) for 2003, $15,500, 

(i) for 2004, $16,500, 

(j) for 2005, $18,000, 

(k) for 2006, the greater of $19,000 and the former limit for the 


year, 
(1) for 2007, the greater of $20,000 and the former limit for the 
year, 
(m) for 2008, the greater of $21,000 and the former limit for the 
year, 


(n) for 2009, the greater of $22,000 and the former limit for the 
year, and 


(o) for each year after 2009, the greater of 


(i) the product (rounded to the nearest multiple of $10, or, if 
that product is equidistant from two such consecutive multi- 
ples, to the higher multiple) of 


(A) the money purchase limit for 2009, and 


(B) the quotient obtained when the average wage for the 
year is divided by the average wage for 2009, and 


(ii) the money purchase limit for the preceding year; 


Related Provisions: 146(1) — RRSP dollar limit; 147.1(8) — Pension adjustment 
limits: 147.1(9) — Pension adjustment limits — multi-employer plans; 248(1)"money 
purchase limit” — Definition applies to entire Act. 
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History: Para. (k) amended and paras. (1) to (0) added to, the definition “money 
purchase limit” in subec. 147.(1) by 2005, c. 30, subsec. 11(1), applicable after 2004. 
Para. (k) formerly read: 

(k) for each year after 2005, the greater of 


(i) the product (rounded ‘to the nearest multiple of $10, or, if that product is 
equidistant from two such consecutive multiples, to the higher multiple) of 


(A) $18,000, ‘and 


(B) the quotient obtained’ when the average wage for the year is divided 
by the average wage for 2005, and 


(ii) the money purchase limit for the preceding year; 


Paras. (g) to (j) of the definition “money purchase limit” in subsec. 147.1(1) amended 
and para. (k) added by 2003, c. 15, s. 84, applicable after 2002. However, for, the pur- 
pose of determining a pension credit of an individual for the 2002 calendar year under 
Reg. 8308.1 or 8308.3 or an amount prescribed in respect of an individual under Reg. 
8308.2 or 8309 for the 2003 calendar year, the money purchase limit for 2002 is 
deemed to be $14,500. Paras. (g) to (j) formerly read: 


(g) for years after 1995 and before 2003, $13,500, 
(h) for 2003, $14,500, 
(i) for 2004, $15,500, and 
(j) for each year after 2004, the greater of 
(i) the product of 
(A) $15,500, and 


(B) the quotient obtained when the average wage for the year is divided 
by the average wage for 2004, 


rounded to the nearest multiple of $10, or, if that product is equidistant from 
2 such consecutive multiples, to the higher thereof, and 


(ii) the money purchase limit for the preceding year; 


Paras. (g) to (j) of the definition “money purchase limit” in subsec. 147.1(1) amended 
by 1997, c. 25, s. 44, applicable after 1996. Paras. (g) to (j) formerly read: 


(g) for 1996, $13,500, 
(h) for 1997, $14,500, 
(i) for 1998, $15,500, and 
(j) for each year after 1998, the greater of 
(i) the product of 
(A) $15,500, and 


(B) the quotient obtained when the average wage for the year is divided 
by the average wage for 1998, 


rounded to the nearest multiple of $10, or, if that product is equidistant from 
2 such consecutive multiples, to the higher thereof, and 


(ii) the money purchase limit for the preceding year; 


Paras. (g) to (j) substituted for para. (g) of the definition “money purchase limit” in 
subsec. 147.1(1), by 1996, c. 21, s. 36, applicable after 1995. Para. (g) formerly read: 


(g) for each year thereafter, the greater of 
(1) the product of 
(A) $15,500, and 


(B) the quotient obtained when the average wage for the year is divided 
by the average wage for 1995, 


rounded to the nearest multiple of $10, or, if that product is equidistant from 
two such consecutive multiples, to the higher thereof, and 


(ii) the money purchase limit for the immediately preceding calendar year; 


“Money purchase limit” in subsec. 147.1(1) amended by 1994, c. 7, Sch. VII. (1993, c. 
24), subsec. 85(1), applicable after 1991. That definition formerly read: 


“money purchase limit” for a calendar year means 

(a) for years preceding 1990, nil, 
(b) for 1990, $11,500, 
(c) for 1991, $12,500, 
(d) for 1992, $13,500, 
(e) for 1993. $14,500, 
(f) for 1994, $15,500, and 
(g) for each year thereafter, the greater of 

(1) the product of 

(A) $15,500, and 


(B) the quotient obtained when the average wage for the year is di- 
vided by the average wage for 1994, 


rounded to the nearest multiple of ten dollars, or, if that product is equi- 
distant from two such consecutive multiples, to the higher thereof, and 


(i) the money purchase limit for the immediately preceding calendar 
year; 
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Registered Plans Directorate Newsletters: 96-1 (changes to retirement savings 
limits). 


Registered Pension Plans Technical Manual: §1.26 (money purchase limit). 


“money purchase provision” of a pension plan means terms of the 
plan . 


(a) which provide for a separate account to be maintained in re- 
spect of each member, to which are credited contributions made 
to the plan by, or in respect of, the member and any other 
amounts allocated to the member, and to which are charged pay- 
ments made in respect of the member, and 


(b) under which the only benefits in respect of a member are 
benefits determined solely with reference to, and provided by, 
the amount in the member’s account; 

Regulations: 8506 (rules for money purchase provisions). 


Interpretation Bulletins: IT-167R6: Registered pension plans — employee’s contri- 
butions; [T-528: Transfers of funds between registered plans. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


Registered Pension Plans Technical 
provision). 


Manual: §1.27 (money purchase 


“‘multi-employer plan” in a calendar year has the meaning as- 
signed by regulation; 

Related Provisions: 147.1(9) — Pension adjustment limits — multi-employer plans; 
252.1 — Where union is employer; Reg. 8510(5) — Special rules — multi-employer 
plan. 

Regulations: 8500(1), 8510(1) (meaning of “multi-employer plan”). 

Registered Pension Plans Technical Manual: §1.28 (multi-employer plan). 


“participating employer’, in relation to a pension plan, means an 
employer who has made, or is required to make, contributions to the 
plan in respect of the employer’s employees or former employees, 
or payments under the plan to the employer’s employees or former 
employees, and includes a prescribed employer; 


Related Provisions: 87(2)(q) — Amalgamation — continuing corporation. 
Regulations: 8308(7)(c) (prescribed employer). 


Interpretation Bulletins: IT-363R2: Deferred profit sharing plans — deductibility of 
employer contributions and taxation of amounts received by a beneficiary (archived). 


Registered Pension Plans Technical Manual: §1.29 (participating employer). 


“past service event” has the meaning assigned by regulation; 
Related Provisions: 147.1(10) — Past service benefits. 

Regulations: 8300(1), (2) (past service event). 

Registered Pension Plans Technical Manual: §1.30 (past service event). 


“single amount” means an amount that is not part of a series of 
periodic payments; 

Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Registered Pension Plans Technical Manual: §1.36 (single amount). 


“specified multi-employer plan” in a calendar year has the mean- 
ing assigned by regulation; 

Related Provisions: 252.1 — Where union is employer. 

Regulations: 8510(2), (3) (meaning of “specified multi-employer plan”). 

Res lstetes Pension Plans Technical Manual: §1.37 (specified multi-employer 
plan). 

“spouse” — [Repealed] 


History: “Spouse” repealed by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 85(2), appli- 
cable after 1992. [See now subsec. 252(4).] That definition formerly read: 


“spouse” of an individual has the meaning assigned by subsection 146(1.1); 


“wage measure” for a month means the average weekly wages and 
salaries of 


(a) the Industrial Aggregate in Canada for the month as pub- 
lished by Statistics Canada under the Statistics Act, or 


(b) in the event that the Industrial Aggregate ceases to be pub- 
lished, such other measure for the month as is prescribed by reg- 
ulation under the Canada Pension Plan for the purposes of para- 
graph 18(5)(b) of that Act. 
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Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans. 


Registered Pension Plans Technical Manual: §1.41 (wage measure). 


(2) Registration of plan — The following rules apply with re- 
spect to the registration of pension plans: 


(a) the Minister shall not register a pension plan unless 


(i) application for registration is made in prescribed manner 
by the plan administrator, 


(ii) the plan complies with prescribed conditions for registra- 
tion, and 


(iii) where the plan is required to be registered under the 
Pension Benefits Standards Act, 1985 ot a similar law of a 
province, application for such registration has been made; 


(b) where a pension plan that was submitted for registration 
before 1992 is registered by the Minister, the registration is ef- 
fective from the day specified in writing by the Minister; and 


(c) where a pension plan that is submitted for registration after 
1991 is registered by the Minister, the registration is effective 
from the later of 


(i) January 1 of the calendar year in which application for 
registration is made in prescribed manner by the plan admin- 
istrator, and 
(ii) the day the plan began. 
Related Provisions: 149(1)(0) — Exemption — pension trust, 172(5) — Deemed 
refusal to register, 241(4)() — Communication of information — exception. 
History: Paras. 147.1(2)(b) and (c) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 85(3), applicable after 1990. Paras. (b) and (c) formerly read: 


(b) where a pension plan that is submitted for registration before 1991 is regis- 
tered by the Minister, the registration 1s effective from such day as is specified in 
writing by the Minister; and 
(c) where a pension plan that is submitted for registration after 1990 is registered 
by the Minister, the registration is effective from the later of 
(i) January 1 of the calendar year in which application for registration is 
made in prescribed manner by the plan administrator, and 
(ii) the day of commencement of the plan. 
Regulations: 8500-8520; 8501(1) (prescribed conditions); 8512(1), (2) (prescribed 
conditions, prescribed manner). 
Information Circulars: 72-13R8: Employees’ pension plans [partly superseded by 
new Regulations]. 


Registered Plans Directorate Newsletters: 95-1 (new approach to plan registra- 
tion); 95-2R1 (registered plan division services); 95-6R (specimen pension plans — 
speeding up the process); 95-7 (Quebec simplified pension plans); 98-1 (simplified 
pension plans); 04-2 (RPP applications — processing an incomplete application). 
Registered Plans Compliance Bulletins: 2 (general warning: establishing RPPs 
when there exists no valid employee-employer relationship); 1, 2, 3 (how to contact 
us). 

Registered Pension Plans Technical Manual: §2.1 (registration of the plan). 


Forms: T510: Application to register a pension plan. 


(3) Deemed registration — Where application is made to the 
Minister for registration of a pension plan for the purposes of this 
Act and, where the manner for making the application has been pre- 
scribed, the application is made in that manner by the administrator, 


(a) subject to paragraph (b), the plan is, for the purposes of this 
Act other than paragraphs 60(j) and (j.2) and sections 147.3 and 
147.4, deemed to be a registered pension plan throughout the 
period that begins on the latest of 

(i) January 1 of the calendar year in which the application is 

made, 

(ii) the day of commencement of the plan, and 

(iii) January 1, 1989 
and ending on the day on which a final determination is made 
with respect to the application; and 
(b) where the final determination made with respect to the appli- 
cation is a refusal to register the plan, this Act shall, after the 
day of the final determination, apply as if the plan had never 


S. 147.1(7)(b) 


been deemed, under paragraph (a), to be a registered pension 
plan, except that 


(i) any information return otherwise required to be filed 
under subsection 207.7(3) before the particular day that is 90 
days after the day of the final determination is not required to 
be filed until the particular day, and 


(ii) subsections 227(8) and (8.2) are not applicable with re- 
spect to contributions made to the plan on or before the day 
of the final determination. 

Related Provisions: 87(2)(q) — Amalgamation — continuing _ corporation; 


172(3) — Appeal from refusal to register, revocation of registration, etc.; 172(5) — 
Deemed refusal to register. 


History: The opening words of para. 147.1(3)(a) amended by 1998, c. 19, s. 173, ap- 
plicable after 1996. The opening words formerly read: 


(a) subject to paragraph (b), the plan shall, for the purposes of this Act other than 
paragraphs 60(j) and (j.2) and section 147.3, be deemed to be a registered pen- 
sion plan throughout the period commencing on the latest of 


Registered Plans Directorate Newsletters: 95-1 (new approach to plan registra- 
tion); 95-2R1 (registered plan division services); 95-6R (specimen pension plans — 
speeding up the process); 95-7 (Quebec simplified pension plans); 98-1 (simplified 
pension plans). 

Registered Pension Plans Technical Manual: §2.2 (deemed registration). 


Forms: T510: Application to register a pension plan. 


(4) Acceptance of amendments — The Minister shall not ac- 
cept an amendment to a registered pension plan unless 


(a) application for the acceptance is made in prescribed manner 
by the plan administrator; 


(b) the plan as amended complies with prescribed conditions for 
registration; and 


(c) the amendment complies with prescribed conditions. 
Related Provisions: 147.1(15) — Plan as registered. 
Regulations: 8501(1), 8511 (prescribed conditions); 8512 (prescribed manner). 
Registered Plans Directorate Newsletters: 95-6R (specimen pension plans — 


speeding up the process); 95-7 (Quebec simplified pension plans); 98-1 (simplified 
pension plans). 


Registered Pension Plans Technical Manual: §2.3 (acceptance of amendments). 


Forms: T920: Application to amend to an RPP. 


(5) Additional conditions — The Minister may, at any time, im- 
pose reasonable conditions applicable with respect to registered 
pension plans, a class of such plans or a particular registered pen- 
sion plan. 

Registered Plans Directorate Newsletters: 96-3 (flexible pension plans); 98-1 
(simplified pension plans), 04-1 (transfer from a defined benefit provision). 


Registered Pension Plans Technical Manual: §2.4 (additional conditions). 


(6) Administrator — There shall, for each registered pension 
plan, be a person or a body of persons that has ultimate responsibil- 
ity for the administration of the plan and, except as otherwise per- 
mitted in writing by the Minister, the person or a majority of the 
persons who constitute the body shall be a person or persons resi- 
dent in Canada. 

Related Provisions:  87(2)(q)— Amalgamation — continuing corporation; 
147.1(7) — Obligations of administrator; 147.1(11) — Revocation of registration — 
notice of intention; 250 — Residents. 

Registered Pension Plans Technical Manual: §2.5 (administrator); §2.5.1 (non- 
resident administrator). 


(7) Obligations of administrator — The administrator of a reg- 
istered pension plan shall 


(a) administer the plan in accordance with the terms of the plan 
as registered except that, where the plan fails to comply with the 
prescribed conditions for registration or any other requirement 
of this Act or the regulations, the administrator may administer 
the plan as if it were amended to so comply; 


(b) before July, 1990, in the case of a person or body that is the 
administrator on January 1, 1989 or becomes the administrator 
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before June, 1990, and, in any other case, within 30 days after 
becoming the administrator, inform the Minister in writing 


(i) of the name and address of the person who is the adminis- 
trator, or 


(ii) of the names and addresses of the persons who constitute 
the body that is the administrator; and 


(c) where there is any change in the information provided to the 
Minister in accordance with this paragraph or paragraph (b), in- 
form the Minister in writing, within 60 days after the change, of 
the new information. 
Related Provisions: 87(2)(q)—— Amalgamation — continuing corporation; 
147.1(11) — Revocation of registration; 147.1(15) — Plan as registered; 147.1(18) — 
Regulations; 238(1) — Offences; 248(7)(a) — Mail deemed received on day mailed. 
Regulations: Part LXXXV (prescribed conditions). 
Registered Pension Plans Technical Manual: §2.6 (obligations of the 
administrator). 


Forms: T3P: Employees’ pension plan income tax return. 


(8) Pension adjustment limits — Except as otherwise provided 
by regulation, a registered pension plan (other than a multi-em- 
ployer plan) becomes, at the end of a calendar year after 1990, a 
revocable plan where 


(a) the pension adjustment for the year of a member of the plan 
in respect of a participating employer exceeds the lesser of 


(i) the money purchase limit for the year, and 


(ii) 18% of the member’s compensation from the employer 
for the year; or 


(b) the total of 


(i) the pension adjustment for the year of a member of the 
plan in respect of a participating employer, and 

(11) the total of all amounts each of which is the member’s 
pension adjustment for the year in respect of an employer 
who, at any time in the year, does not deal at arm’s length 
with the employer referred to in subparagraph (i) 


exceeds the money purchase limit for the year. 


Related Provisions: 87(2)(q) — Amalgamation — continuing _ corporation; 
147(5.1)(c) — Contribution limits; 147.1(11) — Revocation of registration — notice of 
intention; 147.3(13)— Excess transfer; 252.1 — Multi-employer plan — union as 
employer. 


Regulations: 8509(12) (limitation on application of 147.1(8)); 8518 (where subsec. 
147.1(8) not to apply). 

Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Information Circulars: 98-2: Prescribed compensation for registered pension plans. 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 96-1 (changes to retirement savings limits). 

Registered Pension Plans Technical Manual: §2.7 (PA limits). 

Forms: T10: Pension adjustment reversal. 


(9) \dem — multi-employer plans — Except as otherwise pro- 
vided by regulation, a registered pension plan that is a multi-em- 
ployer plan (other than a specified multi-employer plan) in a calen- 
dar year after 1990 becomes, at the end of the year, a revocable plan 
where 


(a) for a member and an employer, the total of all amounts each 
of which is the member’s pension credit (as prescribed by regu- 
lation) for the year in respect of the employer under a defined 
benefit or money purchase provision of the plan exceeds the 
lesser of 


(i) the money purchase limit for the year, and 


(ii) 18% of the member’s compensation from the ‘employer 
for the year; or 


(b) for a member, the total of all amounts each of which is the 
member’s pension credit (as prescribed by regulation) for the 
year in respect of an employer under a defined benefit or money 
purchase provision of the plan exceeds the money purchase limit 
for the year. 


Related Provisions: — 87(2)(q) — Amalgamation — continuing corporation; 
147.1(11) — Revocation. of registration — notice of intention; 147.1(14)— Anti- 
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avoidance — multi-employer plans; 147.3(13) — Excess transfer; Reg. 8301 — Pen- 
sion adjustment. 

Regulations: 8301(4)—(6), (8) (pension credit); 8509(12) (limitation on application of 
147.1(9)). 

Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Information Circulars: 98-2: Prescribed compensation for registered pension plans. 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 95-7 (Quebec simplified pension plans); 96-1 (changes to retire- 
ment savings limits); 98-1 (simplified pension plans). 

Registered Pension Plans Technical Manual: §2.8 (PA limits — multi-em- 
ployer plans). 


(10) Past service benefits — With respect to each past service 
event that is relevant to the determination of benefits in respect of a 
member under a defined benefit provision of a registered pension 
plan, such benefits as are in respect of periods after 1989 and before 
the calendar year in which the event occurred shall be determined, 
for the purpose of a payment to be made from the plan or a contri- 
bution to be made to the plan at a particular time, with regard to the 
event only if 


(a) where the member is alive at the particular time and except 
as otherwise provided by regulation, the Minister has certified in 
writing, before the particular time, that prescribed conditions are 
satisfied, 


(b) where the member died before the particular time and the 
event occurred before the death of the member, 


(i) this subsection did not require that the event be disre- 
garded in determining benefits that were payable to the mem- 
ber immediately before the member’s death (or that would 
have been so payable had the member been entitled to re- 
ceive benefits under the provision immediately before the 
member’s death), or 


(ii) the event, as it affects the benefits provided to each indi- 
vidual who is entitled to benefits as a consequence of the 
death of the member, is acceptable to the Minister, 


(c) where the member died before the particular time and the 
event occurred after the death of the member, the event, as it 
affects the benefits provided to each individual who is entitled to 
benefits as a consequence of the death of the member, is accept- 
able to the Minister, and 


(d) no past service event that occurred before the event is re- 
quired by reason of the application of this subsection to be disre- 
garded at the particular time in determining benefits in respect of 
the member, 


and, for the purposes of this subsection as it applies with respect to 
contributions that may be made to a registered pension plan, where 
application has been made for a certification referred to in para- 
graph (a) and the Minister has not refused to issue the certification, 
the Minister shall be deemed to have issued the certification. 
Related Provisions: — 87(2)(q) — Amalgamation — continuing _ corporation; 
147.1(11) — Revocation of registration — notice of intention; 147.1(18) — Regula- 
tions; 147.2(1) Pension contributions deductible — employer contributions; 
241(4)(c) — Communication of information — exception; 248(8) — Occurrences as a 
consequence of death. 

Regulations: 8300(6) (prescribed rules); 8306 (certification not required); 8307(2) 
(prescribed conditions); 8308(1) (benefits provided before registration); 8519 (pre- 
scribed manner). 


Interpretation Bulletins: 
contributions. 


Registered Pension Plans Technical Manual: §2.9 (past service benefits). 
Forms: T1004: Applying for the certification of a provisional PSPA. 


IT-167R6: Registered pension plans — employee's 


(11) Revocation of registration — notice of intention — 


Where, at any time after a pension plan has been registered by the 
Minister, 


(a) the plan does not comply with the prescribed conditions for 
registration, 


(b) the plan is not administered in accordance with the terms of 
the plan as registered, 


(c) the plan becomes a revocable plan, 
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(d) a condition imposed by the Minister in writing and applica- 
ble with respect to the plan (including a condition applicable 
generally to registered pension plans or a class of such plans and 
a condition first imposed before 1989) is not complied with, 


(e) a requirement under subsection (6) or (7) is not complied 
with, 

(f) a benefit is paid by the plan, or a contribution 1s made to the 
plan, contrary to subsection (10), 


g) the administrator of the plan fails to file an information re- 
turn or actuarial report relating to the plan or to a member of the 
plan as and when required by regulation, 


(h) a participating employer fails to file an information return 
relating to the plan or to a member of the plan as and when re- 
quired by regulation, or 


(i) registration of the plan under the Pension Benefits Standards 
Act, 1985 or a similar law of a province is refused or revoked, 


the Minister may give notice (in this subsection and subsection (12) 
referred to as a “notice of intent”) by registered mail to the plan 
administrator that the Minister proposes to revoke the registration 
of the plan as of a date specified in the notice of intent, which date 
shall not be earlier than the date as of which, 


(j) where paragraph (a) applies, the plan failed to so comply, 


(k) where paragraph (b) applies, the plan was not administered 
in accordance with its terms as registered, 


(1) where paragraph (c) applies, the plan became a revocable 
plan, 


(m) where paragraph (d) or (e) applies, the condition or require- 
ment was not complied. with, 


(n) where paragraph (f) applies, the benefit was paid or the con- 
tribution was made, 


(0) where paragraph (g) or (h) applies, the information return or 
actuarial report was required to be filed, and 


(p) where paragraph (i) applies, the registration referred to in 

that paragraph was refused or revoked. 
Related Provisions: — 87(2)(q) — Amalgamation — continuing corporation; 
147.1(8) — Pension adjustment limits; 147.1(9) — Pension adjustment limits — multi- 
employer plans; 147.1(12) — Notice of revocation; 147.1(13) — Revocation of regis- 
tration; 147.1015) — Meaning of “plan” as registered; 147.1(18)(b) — Regulations; 
147.3(12) — Restriction re transfers; 147.4( 1)(d) —RPP annuity contract; 172(3) — 
Appeal from refusal to register, revocation of registration, etc., 180(1) — Appeals to 
Federal Court of Appeal; 244(5)— Proof of service by mail; 248(7)(a) — Mail 
deemed received on day mailed. 
Selected Cases [subsec. 147.1(11)]: Bourdreau v. MNR, [2005] 5'C.T.C. 38 
(FCA) (Notice of intent to revoke did not constitute revocation of plan). 
Regulations: 8501(2) (failure to comply with various conditions); 8503(15) (past ser- 
vice employer contributions); 8506(4) (non-payment of minimum amount). 
Registered Pension Plans Technical Manual: §2.10 (revocation of registra- 
tion — notice of intention); §2.11, (notice of revocation). 


(12) Notice of revocation — Where the Minister gives a notice 
of intent to the administrator of a registered pension plan, or the 
plan administrator applies to the Minister in writing for the revoca- 
tion of the plan’s registration, the Minister may, 


(a) where the plan administrator has applied to the Minister in 
writing for the revocation of the plan’s registration, at any time 
after receiving the administrator’s application, and 
(b) in any other case, after 30 days after the day of mailing of 
the notice of intent, 
give notice (in this subsection and in subsection (13) referred to as a 
“notice of revocation”) by registered mail to the plan administrator 
that the registration of the plan is revoked as of the date specified in 
the notice of revocation, which date may not be earlier than the date 
specified in the notice of intent or the administrator’s application, as 
the case may be. 
Registered Pension Plans Technical Manual: §2.11 (notice of revocation), 


(13) Revocation of registration — Where the Minister gives a 
notice of revocation to the administrator of a registered pension 


S. 147.1(18)(c) 


plan, the registration of the plan is revoked as of the date specified 
in the notice of revocation, unless the Federal Court of Appeal or a 
judge thereof, on application made at any time before the determi- 
nation of an appeal pursuant to subsection 172(3), orders otherwise. 


Related Provisions: 147.1(12) — Notice of revocation; 244(5) — Proof of service 
by mail; 248(7)(a) — Mail deemed received on day mailed. 


Registered Pension Plans Technical Manual: §2.12 (revocation of registration). 


(14) Anti-avoidance — multi-employer plans — Where at 
any time the Minister gives written notice to the administrators of 
two or more registered pension plans, each of which is a multi-em- 
ployer plan, that this subsection is applicable in relation to those 
plans with respect to a calendar year, 


(a) each of those plans that is a specified multi-employer plan in 
the year shall, for the purposes of subsection (9) (other than for 
the purpose of determining the pension credits referred to in 
paragraphs (9)(a) and (b)), be deemed to be a multi-employer 
plan that is not a specified multi-employer plan; and 


(b) the totals determined for the year under paragraphs (9)(a) 
and (b) shall be the amounts that would be determined if all the 
plans were a single plan. 
Related Provisions: 87(2)(q) — Amalgamation — continuing corporation. 
Registered Plans Directorate Newsletters: 95-7 (Quebec simplified pension 
plans); 98-1 (simplified pension plans). 


Registered Pension Plans Technical Manual: §2.13 (anti-avoidance — multi- 
employer plans). 


(15) Plan as registered — Any reference in this Act and the reg- 
ulations to a pension plan as registered means the terms of the plan 
on the basis of which the Minister has registered the plan for the 
purposes of this Act and as amended by 


(a) each amendment that has been accepted by the Minister, and 


(b) each amendment that has been submitted to the Minister for 
acceptance and that the Minister has neither accepted nor re- 
fused to accept, if it is reasonable to expect the Minister to ac- 
cept the amendment, 


and includes all terms that are not contained in the documents con- 
stituting the plan but that are terms of the plan by reason of the 
Pension Benefits Standards Act, 1985 or a similar law of a 
province. 

Related Provisions: 87(2)(q) — Amalgamation — continuing corporation. 
Registered Pension Plans Technical Manual: §2.14 (plan as registered). 


(16) Separate liability for obligations — Every person who is 
a member of a body that is the administrator of a registered pension 
plan is subject to all obligations imposed on administrators by this 
Act or a regulation as if the person were the administrator of the 
plan. 


Related Provisions: 238(1) — Offences. 


Registered Pension Plans Technical Manual: §2.15 (separate liability for 
obligations). 


(17) Superintendent of Financial Institutions — The Min- 
ister may, for the purposes of this Act, obtain the advice of the Su- 
perintendent of Financial Institutions with respect to any matter re- 
lating to pension plans. 


Registered Pension Plans Technical Manual: §2.16 (Superintendent of Finan- 
cial Institutions). 


(18) Regulations — The Governor in Council may make 
regulations 


(a) prescribing conditions for the registration of pension plans 
and enabling the Minister to impose additional conditions or 
waive any conditions that are prescribed; 


(b) prescribing circumstances under which a registered pension 
plan becomes a revocable plan, 


(c) specifying the manner of determining, or enabling the Min- 
ister to determine, the portion of a member’s benefits under a 
registered pension plan that is in respect of any period; 
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(d) requiring administrators of registered pension plans to make 
determinations in connection with the computation of pension 
adjustments, past service pension adjustments, total pension ad- 
justment reversals or any other related amounts (all such 
amounts referred to in this subsection as “specified amounts”); 


(e) requiring that the method used to determine a specified 
amount be acceptable to the Minister, where more than one 
method would otherwise comply with the regulations; 


(f) enabling the Minister to permit or require a specified amount 
to be determined in a manner different from that set out in the 
regulations; 


(g) requiring that any person who has information required by 
another person in order to determine a specified amount provide 
the other person with that information; 


(h) enabling the Minister to require any person to provide the 
Minister with information relating to the method used to deter- 
mine a specified amount; 


(i) enabling the Minister to require any person to provide the 
Minister with information relevant to a claim that paragraph 
(10)(a) is not applicable by reason of an exemption provided by 
regulation; 


(j) respecting applications for certifications for the purposes of 
subsection (10); 


(k) enabling the Minister to waive the requirement for a certifi- 
cation for the purposes of subsection (10); 


(1) prescribing rules for the purposes of subsection (10), so that 
that subsection applies or does not apply with respect to benefits 
provided as a consequence of particular transactions, events or 
circumstances; 


(m) requiring any person to provide the Minister or the adminis- 
trator of a registered pension plan with information in connec- 
tion with an application for certification for the purposes of sub- 
section (10); 


(n) requiring any person who obtains a certification for the pur- 
poses of subsection (10) to provide the individual in respect of 
whom the certification was obtained with an information return; 


(0) requiring administrators of registered pension plans to file 
information with respect to amendments to such plans and to the 
arrangements for funding benefits thereunder; 


(p) requiring administrators of registered pension plans to file 
information returns respecting such plans; 


(q) enabling the Minister to require any person to provide the 
Minister with information for the purpose of determining 
whether the registration of a pension plan may be revoked; 


(r) requiring administrators of registered pension plans to submit 
reports to the Minister, prescribing the class of persons by whom 
the reports shall be prepared and prescribing information to be 
contained in those reports; 


(s) enabling the Minister to impose any requirement that may be 
imposed by regulation made under paragraph (1); 

(t) defining, for the purposes of this Act, the expressions “‘multi- 
employer plan”, “past service event”, “past service pension ad- 
justment”, “pension adjustment”, “‘specified multi-employer 
plan” and “total pension adjustment reversal”; and 


(u) generally to carry out the purposes and provisions of this Act 
relating to registered pension plans and the determination and 
reporting of specified amounts. ; 
Related Provisions: 87(2)(q) — Amalgamation — continuing corporation; 221 — 
Regulations generally; 238(1) — Offences. 
History [147.1(18)]: Paras. 147.1(18)(d) and (t) amended by 1998, c. 19, subsecs. 
39(1), (2), applicable after 1996. Paras. (d) and (t) formerly read: 
(d) requiring administrators of registered pension plans to make determinations 
in connection with the computation of pension adjustments, past service pension 


adjustments or any other related amounts (all such amounts referred to in this 
subsection as “specified amounts”); 
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(t) defining the expressions “multi-employer plan”, “past service event’, “‘past 
service pension adjustment”, “pension adjustment” and “specified multi-em- 
ployer plan”; and 


Regulations: 8300-8520. 
Registered Pension Plans Technical Manual: §2.17 (regulations). 


Forms [s. 147.1]: T3P: Employees’ pension plan income tax return; T10; Pension 
adjustment reversal; T10 Summ: Summary of PARs; T10 Segment. 


Definitions [s. 147.1]: “actuary”, “administrator” — 147.1(1); “amount” — 248(1); 
“as registered” — 147.1(15); “average wage” — 147.1(1); “calendar year’ — Interpre- 
tation Act 37(1)\(a); “Canada” — 255; “compensation” — 147.1(1); “consequence of 
the death” — 248(8); “defined benefit provision” — 147.1(1); “employer”, “employ- 
ment” — 248(1); “Federal Court of Appeal’ — Federal Courts Act s. 3; “former 
limit’ — 147.1(1); “Governor in Council” — Interpretation Act 35(1); “individual” — 
248(1); “member” — 147.1(1); “Minister” — 248(1); “money purchase limit” — 
147.1(1), 248(1); “money purchase provision” — 147.1(1); “multi-employer plan’ — 
147.1(1), Reg. 8500(1), 8510(1); “office” — 248(1); “participating employer’ — 
147.1(1); “past service event” — 147.1(1), Reg. 8300(1), (2); “past service pension ad- 
justment” — 248(1), Reg. 8303; “pension adjustment’* — 248(1), Reg. 8301(1); “pen- 
sion credit” — Reg. 8301(2)-(8), (10), (16); “person”, “prescribed” — 248(1); “prov- 
ince” — Interpretation Act 35(1); “registered pension plan”, “regulation” — 248(1); 
“resident in Canada” — 250; “single amount” — 147.1(1); “specified amount’ — 
147.1(18)(d); “specified miulti-employer plan” — 147.1(1), Reg. 8510(2), (3); 
“spouse” — 146(1.1), 147.1(1); “total pension adjustment reversal’ — 248(1); “wage 
measure’ — 147.1(1); “writing’* — Interpretation Act 35(1). 


147.2 (1) Pension contributions deductible — employer 
contributions — For a taxation year ending after 1990, there may 
be deducted in computing the income of a taxpayer who is an em- 
ployer the total of all amounts each of which is a contribution made 
by the employer after 1990 and either in the taxation year or within 
120 days after the end of the taxation year to a registered pension 
plan in respect of the employer’s employees or former employees, 
to the extent that 


(a) in the case of a contribution in respect of a money purchase 
provision of a plan, the contribution was made in accordance 
with the plan as registered and in respect of periods before the 
end of the taxation year; 


(b) in the case of a contribution in respect of the defined benefit 
provisions of a plan (other than a specified multi-employer 
plan), the contribution 


(i) is an eligible contribution, 


(ii) was made to fund benefits provided to employees and 
former employees of the employer in respect of periods 
before the end of the taxation year, and 


(111) complies with subsection 147.1(10); 


(c) in the case of a contribution made to a plan that is a specified 
multi-employer plan, the contribution was made in accordance 
with the plan as registered and in respect of periods before the 
end of the taxation year; and 


(d) the contribution was not deducted in computing the income 
of the employer for a preceding taxation year. 
Related Provisions: 6(1)(a)(i) —Employer’s contribution not a taxable benefit; 
20(1)(q) — Employer’s contributions deductible; 87(2)(q) — Amalgamation — contin- 
uing corporation; 147.1(8), (9) Pension adjustment limits; 147.2(2)— Employer 
contributions — defined benefit provisions. 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 
Registered Plans Compliance Bulletins: 2 (compensation for RPP purposes); 3 
(employer over-contributions to a registered pension plan: double taxation). 


Registered Pension Plans Technical Manual: §3.1 (deductible employer 
contributions), 


(2) Employer contributions — defined benefit provi- 
sions — For the purposes of subsection (1), a contribution made 
by an employer to a registered pension plan in respect of the de- 
fined benefit provisions of the plan is an eligible contribution if it is 
a prescribed contribution or if it complies with prescribed condi- 
tions and is made pursuant to a recommendation by an actuary in 
whose opinion the contribution is required to be made so that the 
plan will have sufficient assets to pay benefits under the defined 
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benefit provisions of the plan, as registered, in respect of the em- 
ployees and former employees of the employer, where 


(a) the recommendation is based on an actuarial valuation that 
complies with the following conditions, except the conditions in 
subparagraphs (iii) and (iv) to the extent that they are inconsis- 
tent with any other conditions that apply for the purpose of de- 
termining whether the contribution is an eligible contribution: 


(i) the effective date of the valuation is not more than 4 years 
before the day on which the contribution is made, 


(ii) actuarial liabilities and current service costs are deter- 
mined in accordance with an actuarial funding method that 
produces a reasonable matching of contributions with accru- 
ing benefits, ; 

(iii) all assumptions made for the purposes of the valuation 
are reasonable at the time the valuation is prepared and at the 
time the contribution is made, 


(iv) the valuation is prepared in accordance with generally 
accepted actuarial principles, 


(v) the valuation complies with prescribed conditions, which 
conditions may include conditions regarding the benefits that 
may be taken into account for the purposes of the valuation, 
and 


(vi) where more than one employer participates in the plan, 
assets and actuarial liabilities are apportioned in a reasonable 
manner among participating employers in respect of their 
employees and former employees, and 


(b) the recommendation is approved by the Minister in writing, 


and, for the purposes of this subsection and except as otherwise pro- 
vided by regulation, 


(c) the benefits taken into account for the purposes of a recom- 
mendation may include anticipated cost-of-living and similar ad- 
justments where the terms of a pension plan do not require that 
those adjustments be made but it is reasonable to expect that 
they will be made, and 


(d) a recommendation with respect to the contributions required 
to be made by an employer in respect of the defined benefit pro- 
visions of a pension plan may be prepared without regard to 
such portion of the assets of the plan apportioned to the em- 
ployer in respect of the employer’s employees and former em- 
ployees as does not exceed the least of 


(i) the amount of actuarial surplus in respect of the employer, 


(ii) 20% of the amount of actuarial liabilities apportioned to 

the employer in respect of the employer’s employees and for- 

mer employees, and 

(iii) the greater of 
(A) 2 times the estimated amount of current service con- 
tributions that would, if there were no actuarial surplus, 
be required to be made by the employer and the em- 
ployer’s employees for the 12 months immediately fol- 
lowing the effective date of the actuarial valuation on 
which the recommendation is based, and 


(B) the amount that would be determined under subpara- 
graph (ii) if the reference therein to “20%” were read as a 
reference to “10%”. 
Proposed Amendment — Member-funded Pension 
ihe. _, Plan (Quebec) Abo as es 
Letter from Dept. of Finance, May 23, 2006: 
Monsieur, 
La présente fait suite a votre lettre de suivi du 3 avril 2006 au sujet des régimes’ de 
retraite 4 financement salarial (RRFS). J’en profite pour confirmer également la teneur 
d’un certain nombre de conversations téléphoniques entre nos agents respectifs au sujet 
du RRFS. 


Dans notre lettre du 9 aot 2005. nous avons mentionné étre disposés 4 recommander 
au ministre des Finances de modifier le Reglement de Vimpét sur le revenu de maniere 
4 permettre que des cotisations patronales soient faites 3 un RRFS sans tenir compte de 


l'importance de l’excédent du régime, sous réserve de certaines conditions, notamment 


que les cotisations patronales ne dépassent pas, 4 long terme, 60 % du cout des presta- 


S. 147.2(3) 


tions du régime. Cette condition visait 4 éviter la possibilité que le versement continu 
de cotisations patronales.a un régime n’ait pour effet de générer un niveau d’excédent. 
démesurément élevé. 


Nous croyons savoir que certains de vos intervenants craignent que cette restriction 
n’empéche I’instauration d'un RRFS aux termes duquel l’employeur capitaliserait. en- 
tigrement (100 %) le cofit des services courants, les participants n’étant responsables 
que de capitaliser les déficits. Ils estimaient que cette condition était une contrainte non 
souhaitable sur le plan des négociations collectives. Vous avez demande de substituer a 
cette condition une disposition permettant aux employeurs de capitaliser 4 concurrence 

at ervices courants sous réserve que les cotisations patronales ne 
u cot de ces services tout au long d’une période durant laquelle 


xcédent supplémentaire (déterminé conformément & I’alinéa 


}) de la Loi de l’impot sur le revenu). 

Etant donné que cette exigence est en accord avec V’objet de la condition initiale, nous 
sommes disposés & prendre votre proposition en compte et nous réviserons notre 
recommandation en conséquence. 

Vous nous avez aussi demandé de confirmer que, si un RRFS a un excédent supplé- 
mentaire sur une base de continuite, mais un déficit sur une base de solvabilité, les 
participants seront autorisés 4 capitaliser enti¢rement le déficit de solvabilité et tant les 
participants que les employeurs pourront capitaliser, sur une base de solvabilité, leur 
part. respective. du cofit des services courants ‘ 


régissant les cotisations qui s’appliquent 

ouvons confirmer que les restric- 
employeurs et des participants ne 
is ne soient versées. 


Etant donné que cela est conforme aux régl 
dans cette situation 4 un régime traditionnel 
tions proposées a l’égard des cotisati 
s’appliqueraient pas pour empécher que ces 


Nous souhaitons cependant vous rappeler que I otisations versées aun RRES par les 
participants pour les services courants seront as: jetties A l’alinéa 8503(4)a) et au 
paragraphe 8503(5) du Réglement de l’impét sur le revenu, ainsi que nous |’avons deja 
indiqué dans notre réponse précédente. Dans Vapplication de ces régles, l'article 
8501(6.1) du Réglement s’appliquerait pour traiter les cotisations versées par les par- 
ticipants pour capitaliser un déficit a titre de cotisations versées pour les services 
cour elon l'importance du déficit et le taux de cotisation régulier des participants. 
ces régles pourrait limiter le montant des cotisations que les participants peuvent verser 


sous le savez, le fait qu’un RRFS puisse étre structuré de maniere a 
antages fiscaux non voulus nous préoccupe dans une certaine mesure. 
sndons a ce qu’un RRFS soit assorti des conditions supplé- 


+ Un RRFS ne doit pas étre un régime désigné au sens de Varticle 8515 du Regle- 

cpineae de Vompor sur Me Vevey ce 

_« La méthode appliquée pour déterminer les cotisations, les prestations et les droits a 
Vexcédent dans le cadre d’un RRFS ne doit pas étre plus avantageuse pour les 
participants associés a un employeur participant ou qui gagnent plus que 2.5 fois le 
maximum des gains annuels ouvrant droit & pension (MGAP) 

tle régime devrait étre maintenu conformément 4 une convention collective @ ARC 

-aurait le pouvoir expresse de lever cette condition pour les arrangements généraux) 


Au fur et A mesure que les RRFS € ourrait s’avérer nécessaire d’instaurer 
d’autres conditions, _— : 
Méme si je ne peux vous assurer que le Ministre ou le Cabinet sera d’accord avec notre 
recommandation, j’espére que cette explication de nos intentions vous est utile. Si yous 
avez des questions a poser, n’hésitez pas a communiquer avec David Wurtele au 613 


992-4390. : 
Veuillez agréer, Monsieur, mes meilleures salutations. 


Le directeur, Division de la législation de l’impot, Direction de la politique de 
=i impot, : oe 
_ Brian Ernewein 
c.c. : Annelisa Gillespie, Direction des régimes enregistrés 


Related Provisions: 147.2(3) — Filing of actuarial report. 
History: Para. 147.2(2)(b) amended by 1998, c. 19, subsec. 174(1), applicable after 
March 1996. Para. 147.2(2)(b) formerly read: 
(b) the recommendation is approved in writing by the Minister on the advice of 
the Superintendent of Financial Institutions, 
Regulations: 8515(5) (prescribed conditions); 8516(1) (prescribed contribution). 
Information Circulars: 72-13R8: Employees’ pension plans. 
Registered Plans Directorate Newsletters: 95-3 (actuarial report content); 96-1 
(changes to retirement savings limits). 
Registered Plans Compliance Bulletins: 2 (funding designated RPPs). 


Registered Pension Plans Technical Manual: §3.2 (employer contributions — 
defined benefit provisions). 


(3) Filing of actuarial report — Where, for the purposes of sub- 
section (2), a person seeks the Minister’s approval of a recommen- 
dation made by an actuary in connection with the contributions to 
be made by an employer to a registered pension plan in respect of 
the defined benefit provisions of the plan, the person shall file with 
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the Minister a report prepared by the actuary that contains the rec- 
ommendation and any other information required by the Minister. 


Related Provisions: Reg. 8410 — Actuarial report required on demand. 
Registered Plans Directorate Newsletters: 95-3 (actuarial report content). 


Registered Pension Plans Technical Manual: §3.3 (filing of actuarial report). 


(4) Amount of employee’s pension contributions deducti- 
ble — There may be deducted in computing the income of an indi- 
vidual for a taxation year ending after 1990 an amount equal to the 
total of 


(a) service after 1989 — the total of all amounts each of 
which is a contribution (other than a prescribed contribution) 
made by the individual in the year to a registered pension plan 
that is in respect of a period after 1989 or that is a prescribed 
eligible contribution, to the extent that the contribution was 
made in accordance with the plan as registered, 


(b) service before 1990 while not a contributor — the 
least of 


(i) the amount, if any, by which 


(A) the total of all amounts each of which is a contribu- 
tion (other than an additional voluntary contribution or a 
prescribed contribution) made by the individual in the 
year or a preceding taxation year and after 1945 to a reg- 
istered pension plan in respect of a particular year before 
1990, if all or any part of the particular year is included in 
the individual’s eligible service under the plan and if 


(1) in the case of a contribution that the individual 
made before March 28, 1988 or was obliged to make 
under the terms of an agreement in writing entered 
into before March 28, 1988, the individual was not a 
contributor to the plan in the particular year, or 


(I) in any other case, the individual was not a contrib- 
utor to any registered pension plan in the particular 
year 


exceeds 


(B) the total of all amounts each of which is an amount 
deducted, in computing the individual’s income for a pre- 
ceding taxation year, in respect of contributions included 
in the total determined in respect of the individual for the 
year under clause (A), 


(ii) $3,500, and 


(iii) the amount determined by the formula 


(hoe Oba) 
where 


Y is the number of calendar years before 1990 each of 
which is a year 


(A) all or any part of which is included in the indivi- 
dual’s eligible service under a registered pension plan 
to which the individual has made a contribution that is 
included in the total determined under clause (i)(A) 
and in which the individual was not a contributor to 
any registered pension plan, or 


(B) all or any part of which is included in the indivi- 
dual’s eligible service under a registered pension plan 
to which the individual has made a contribution 


(1) that is included in the total determined under 
clause (i1)(A), and 


(I) that the individual made before March 28, 
1988 or was obliged to make under the terms of an 
agreement in writing entered into before March 28, 
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1988, and in which the individual was not a con- 
tributor to the plan, and 


Z is the total of all amounts each of which is an amount 
deducted, in computing the individual’s income for a pre- 
ceding taxation year, 


(A) in respect of contributions included in the total de- 
termined in respect of the individual for the year under 
clause (1)(A), or 


(B) where the preceding year was before 1987, under 
subparagraph 8(1)(m)(ii) (as it read in its application 
to that preceding year) in respect of additional volun- 
tary contributions made in respect of a year that satis- 
fies the conditions in the description of Y, and 


(c) service before 1990 while a contributor — the lesser 
of 
(i) the amount, if any, by which 


(A) the total of all amounts each of which is a contribu- 
tion (other than an additional voluntary contribution, a 
prescribed contribution or a contribution included in the 
total determined in respect of the individual for the year 
under clause (b)(i)(A)) made by the individual in the year 
or a preceding taxation year and after 1962 to a registered 
pension plan in respect of a particular year before 1990 
that is included, in whole or in part, in the individual’s 
eligible service under the plan 


exceeds 


(B) the total of all amounts each of which is an amount 
deducted, in computing the individual’s income for a pre- 
ceding taxation year, in respect of contributions included 
in the total determined in respect of the individual for the 
year under clause (A), and 


(ii) the amount, if any, by which $3,500 exceeds the total of 
the amounts deducted by reason of paragraphs (a) and (b) in 
computing the individual’s income for the year. 


Related Provisions: 8(1)(m)—Employee’s RPP contributions deductible; 
56(1)(a)(i) — Pension benefits taxable when received: 87(2)(q) — Amalgamation — 
continuing corporation; 147.1(8), (9) — Pension adjustment limits; 147.2(5) — Teach- 
ers; 147.2(6) — Additional deduction for year taxpayer dies; 152(6)(f) — Minister re- 
quired to reassess past year to allow additional deduction following death; 257 — 
Formula cannot calculate to less than zero. 


History: Para. 147.2(4)(a) amended by 2001, c. 17, s. 143, applicable to contributions 
made after 1990. The para. formerly read: 
(a) the total of all amounts each of which is a contribution (other than a pre- 
scribed contribution) made by the individual in the year to a registered pension 
plan in respect of a period after 1989, to the extent that the contribution was 
made in accordance with the plan as registered, 


Cl. (B) of the description of Z in subpara. 147.2(4)(b)(iii) amended by 1998,c: 19) 
subsec. 174(2), applicable to 1991 et seg. Cl. (B) formerly read: 


(B) under subparagraph 8(1)(m)(ii) (as it read in its application to the 1990 taxa- 
tion year) in respect of additional voluntary contributions made in respect of a 
year that satisfies the conditions in the description of Y, and 


Selected Cases [subsec. 147.2(4)]: Corbett v. R., [1999] 4 C.T.C. 231 (FCA); 
aff’g [1999] 1 C.T.C. 2590 (TCC) (Contributions allowed under amended plan were 
grandfathered and deductible). 


Regulations: 100(3)(a) (deduction of pension contribution from payroll reduces 
source withholding); 8501(6.2) (prescribed eligible contribution); 8502(b)(i), 
8503(4)(a), (b) (RPP contributions permitted by employee). 


Interpretation Bulletins: 
contributions. 


IT-167R6: Registered pension plans — employee’s 


Registered Plans Compliance Bulletins: 2 (compensation for RPP purposes). 
Registered Pension Plans Technical Manual: §3.4 (deductible employee 
contributions), 

Forms: T4040: RRSPs and other registered plans for retirement [guide]. 


Remission Orders: Certain Taxpayers Remission Order, 2000-3, P.C. 2001-429 
(Newfoundland public employees — payments for non-existent service under a pre- 
199] agreement); Certain Taxpayers Remission Order, 2003-1, P.C. 2003-912 (Memo- 
tial University pension plan members — payments for non-existent service under a 
pre-1990 agreement). 


(5) Teachers -— For the purpose of determining whether a teacher 
may deduct an amount contributed by the teacher to a registered 
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pension plan in computing the teacher’s income for a taxation year 
ending after 1990 and before 1995 during which the teacher was 
employed by Her Majesty or a person exempt from tax for the year 
under section 149, 


(a) clause (4)(b)(i)(A) shall be read without reference to sub- 
clauses (4)(b)(i)(A)() and (II); and 

(b) the description of Y in subparagraph (4)(b)(iii) shall be read 
as follows: 


“Y is the number of calendar years before 1990 each of 
which is a year all or any part of which is included in the 
individual’s eligible service under a registered pension plan 
to which the individual has made a contribution that is in- 
cluded in the total determined under clause (i)(A), and” 

Related Provisions: 8(7) (applicable before 1991). 
Interpretation Bulletins: IT-167R6: Registered pension plans — employee’s 
contributions. 


Registered Pension Plans Technical Manual: §3.5 (teachers). 


(6) Deductible contributions when taxpayer dies — Where 
a taxpayer dies in a taxation year, for the purpose of computing the 
taxpayer’s income for the year and the preceding taxation year, 


(a) paragraph (4)(b) shall be read without reference to subpara- 
graph (ii) and as if the reference to “the least of’ were a refer- 
ence to “the lesser of’; and 


(b) paragraph (4)(c) shall be read without reference to subpara- 
graph (ii) and the words “the lesser of”. 
Related Provisions [subsec. 147.2(6)]: 152(6)(f) — Minister required to reassess 
past year to allow additional deduction: 163(4)(b.1) — Additional deduction ignored 
when calculating penalties; 164(5)(h.01), 164(5.1)(h.01) — No back interest on refund 
where past year reassessed. 
History [subsec. 147.2(6)]: Subsec. 147.2(6) added by 1998, c. 19, subsec. 174(3), 
applicable to taxpayers who die after 1992. 
Registered Pension Plans Technical Manual: §3.6 (deductible contributions 
when a taxpayer dies). 
Definitions [s. 147.2]: “actuary” — 147.1(1); “additional voluntary contribution”, 
“amount” — 248(1); “as registered” — 147.1(15); “defined benefit provision” — 
147.1(1); “eligible contribution” — 147.2(2); “employee”, “employer” — 248(1); “Fier 
Majesty” — Interpretation Act 35(1); “individual”, “Minister” — 248(1); “money 
purchase provision”, “participating employer” — 147.1(1); “person”, “prescribed”, 
“registered pension plan”, “regulation” — 248(1); “specified multi-employer plan” — 
147.1(1), Reg. 8510(2), (3); “taxation year” — 249; “taxpayer” — 248(1); “writing” — 
Interpretation Act 35(1). 


147.3 (1) Transfer — money purchase to money purchase, 
RRSP or RRIF — An amount is transferred from a registered 
pension plan in accordance with this subsection if the amount 


(a) is a single amount; 
(b) is transferred on behalf of a member in full or partial satis- 


faction of the member’s entitlement to benefits under a money 
purchase provision of the plan as registered; and 
(c) is transferred directly to 
(i) another registered pension plan to provide benefits in re- 
spect of the member under a money purchase provision of 
that plan, 
(ii) a registered retirement savings plan under which the 
member is the annuitant (within the meaning assigned by 
subsection 146(1)), or 
(iii) a registered retirement income fund under which the 
member is the annuitant (within the meaning assigned by 
subsection 146.3(1)). 
Related Provisions: 146(8.2) — Amount deductible where withdrawn after mis- 
taken contribution; 147.3(9) — Taxation of amount transferred; 147.3(13) — Excess 
transfer; Reg. 8300(1)“excluded contribution” — Amount transferred is excluded con- 
tribution. See also at end of s. 147.3. 
History: Subsec. 147.3(1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
86(1), to split off subparas. (c)(i) and (ii) and to add subpara. (iii), applicable to trans- 
fers occurring after August 29, 1990. 
Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


S. 147.3(4)(d)(ili) 


Registered Pension Plans Technical Manual: §4 (transfers): §4.1 (money 
purchase to money purchase, RRSP or RRIF). 


Forms: T2151: Direct transfer of a “single amount” under subsec. 147(19) or s. 147.3. 


(2) Transfer — money purchase to defined benefit — An 
amount is transferred from a registered pension pla in accordance 
with this subsection if the amount 


(a) is a single amount, 
(b) is transferred on behalf of a member in full or partial satis- 


faction of the member’s entitlement to benefits under a money 
purchase provision of the plan as registered; and 


(c) is transferred directly to another registered pension plan to 

fund benefits provided in respect of the member under a defined 

benefit provision of that plan. ; 
Related Provisions: 147.1(10) — Past service benefits; 147.3(9) — Taxation of 
amount transferred; 147.3(13) — Excess transfer; Reg. 8300(1)“excluded contribu- 
tion” —- Amount transferred is excluded contribution. See also at end of s. 147.3. 


Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 

Registered Pension Plans Technical Manual: §4 (transfers); §4.2 (money 
purchase to defined benefit); §6.1 (qualifying transfers). 

Forms: T2151: Direct transfer of a “single amount” under subsec. 147(19) or s. 147.3. 


(3) Transfer — defined benefit to defined benefit — An 
amount is transferred from a registered pension plan (in this subsec- 
tion referred to as the “transferor plan”) in accordance with this 
subsection if the amount 


(a) is a single amount; 
(b) consists of all or any part of the property held in connection 
with a defined benefit provision of the transferor plan, 


(c) is transferred directly to another registered pension plan to be 
held in connection with a defined benefit provision of the other 
plan; and 


(d) is transferred as a consequence of benefits becoming pro- 
vided under the defined benefit provision of the other plan to 
one or more individuals who were members of the transferor 


plan. 
Related Provisions: 147.3(9) — Taxation of amount transferred; Reg. 8300(1)*ex- 
cluded contribution” — Amount transferred is excluded contribution. See also at end of 
Sy Ares 


Regulations: 8517 (prescribed amount). 

Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Registered Plans Directorate Newsletters: 04-1 (transfer from a defined benefit 
provision). 

Registered Pension Plans Technical Manual: §4 (transfers); §4.3 (defined bene- 
fit to defined benefit). 

Forms: T2151: Direct transfer of a “single amount” under subsec. 147(19) or s. 147.3. 


(4) Transfer — defined benefit to money purchase, RRSP 
or RRIF — An amount is transferred from a registered pension 
plan in accordance with this subsection if the amount 


(a) is a single amount no portion of which relates to an actuarial 
surplus; 

(b) is transferred on behalf of a member in full or partial satis- 
faction of benefits to which the member is entitled, either abso- 
lutely or contingently, under a defined benefit provision of the 
plan as registered; 


(c) does not exceed a prescribed amount, and 
(d) is transferred directly to 


(i) another registered pension plan and allocated to the mem- 
ber under a money purchase provision of that plan, 


(ii) a registered retirement savings plan under which the 
member is the annuitant (within the meaning assigned by 
subsection 146(1)), or 

(iii) a registered retirement income fund under which the 


member is the annuitant (within the meaning assigned by 
subsection 146.3(1)). 
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Related Provisions: 146(8.2)— Amount deductible where withdrawn after mis- 
taken contribution; 147.3(9) — Taxation of amount transferred; Reg. 8300(1)“excluded 
contribution” — Amount transferred is excluded contribution. See also at end of s. 
147.3. 
History: Subsec. 147.3(4) amended by 1994, c. 7, Sch. VILi (1993, c. 24), subsec. 
86(2), applicable to transfers occurring after 1988 except that in its application to such 
transfers occurring before August 30, 1990, para. (d) shall be read as follows: 
(d) is transferred directly to 
(i) another registered pension plan and allocated to the member under a money 
purchase provision of that plan, or 


(ii) a registered retirement savings plan under which the member is the annui- 
tant (within the meaning assigned by subsection 146(1)). 
Subsec. 147.3(4) formerly read: 


(4) Transfer — defined benefit to money purchase or RRSP — An amount 
is transferred from a registered pension plan in accordance with this subsection if 
the amount 


(a) is a single amount no portion of which relates to an actuarial surplus; 


(b) is transferred on behalf of a member in full or partial satisfaction of the 
member’s entitlement to benefits under a defined benefit provision of the 
plan as registered; 


(c) does not exceed a prescribed amount; and 


(d) is transferred directly to another registered pension plan to provide bene- 
fits in respect of the member under a money purchase provision of that plan 
or to a registered retirement savings plan under which the member is the 
annuitant (within the meaning assigned by subsection 146(1)). 


Regulations: 8517 (prescribed amount). 
Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 04-1 (transfer from a defined benefit provision). 


Registered Pension Plans Technical Manual: §4 (transfers); §4.4 (defined bene- 
fit to money purchase, RRSP or RRIF). 


Forms: 12151: Direct transfer of a “single amount” under subsec. 147(19) or s. 147.3. 


(4.1) Transfer of surplus — defined benefit to money 
purchase — An amount is transferred from a registered pension 
plan in accordance with this subsection if the amount 


(a) is transferred in respect of the actuarial surplus under a de- 
fined benefit provision of the plan; and 


(b) is transferred directly to another registered pension plan and 
allocated under a money purchase provision of that plan to one 
or more members of that plan. 


Related Provisions: 60(j.01) — Transfer of surplus. 


History: Subsec. 147.3(4.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
86(2), applicable to transfers occurring after 1990. 


Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 95-5 (conversion of a defined benefit provision to a money 
purchase provision). 

Registered Pension Plans Technical Manual: §4 (transfers); $4.5 (transfer of 
surplus — defined benefit to money purchase). 


Forms: T2151: Direct transfer of a “single amount” under subsec. 147(19) or s. 147.3. 


(5) Transfer to RPP, RRSP or RRIF for spouse [or 
common-law partner] on marriage [or partnership] break- 
down — An amount is transferred from a registered pension plan 
in accordance with this subsection if the amount 


(a) is a single amount no portion of which relates to an actuarial 
surplus; 

(b) is transferred on behalf of an individual who is a spouse or 
common-law partner or former spouse or common-law partner 
of a member of the plan and who is entitled to the amount under 
a decree, order or judgment of a competent tribunal, or under a 
written agreement, relating to a division of property between the 
member and the individual in settlement of rights arising out of, 
or on a breakdown of, their marriage or common-law partner- 
ship; and 


(c) is transferred directly to 


(i) another registered pension plan for the benefit of the 
individual, 
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(ii) a registered retirement savings plan under which the indi- 
vidual is the annuitant (within the meaning assigned. by sub- 
section 146(1)), or 


(iii) a registered retirement income fund under which the in- 
dividual is the annuitant (within the meaning assigned by 
subsection 146.3(1)). 


Related Provisions: 146.3(2)(f)(vi) — Conditions for RRIF; 147(2)(e)(i) — Trans- 
fer of DPSP rights permitted on breakdown of marriage or common-law partnership; 
147.3(9) — Taxation of amount transferred; 252(3) — Extended meaning of “spouse” 
and “former spouse”; Reg. 8300(1)“excluded contribution’ — Amount transferred is 
excluded contribution. See also at end of s. 147.3. 
History: Para. 147.3(5)(a) amended by 2001, c. 17, subsec. 144(1), applicable to trans- 
fers that occur after November 1999. The para. formerly read: 
(a) is a single amount; 
Subsec. 147.3(5) amended by 2000, c. 12, Sch. 2, s. 2, to replace “spouse” with 
“spouse or common-law partner’, and by 2000, c. 12, Sch. 2, s. 9, to replace ‘‘mar- 
riage” with “marriage or common-law partnership”, applicable to 2001 et seq., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 248(1)‘com- 
mon-law partner”. 
Subsec. 147.3(5) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 86(2), appli- 
cable to transfers occurring after August 29, 1990 except that in applying the subsec. 
before 1993, the reference in para. (b) to “marriage” shall be read as a reference to 
“marriage or other conjugal relationship”. Subsec. (5) formerly read: 
(5) Transfer to RPP or RRSP for spouse on marriage breakdown — An 
amount is transferred from a registered pension plan in accordance with this sub- 
section if the amount 
(a) is a single amount; 
(b) is transferred on behalf of an individual who is a spouse or former spouse 
of a member of the plan and who is entitled to the amount pursuant to a 
decree, order or judgment of a competent tribunal, or a written agreement, 
relating to a division of property between the member and the individual in 
settlement of rights arising out of or on a breakdown of their marriage or 
other conjugal relationship; and 
(c) is transferred directly to another registered pension plan for the benefit of 
the individual or to a registered retirement savings plan under which the in- 
dividual is the annuitant (within the meaning assigned by subsection 146(1)). 
Interpretation Bulletins: IT-440R2: Transfer of rights to income; IT-528: Transfers 
of funds between registered plans. 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 04-1 (transfer from a defined benefit provision). 
Registered Pension Plans Technical Manual: §4 (transfers); $4.6 (to an RPP, 
RRSP or RRIF for spouse. . .). 


Forms: T2151: Direct transfer of a “single amount” under subsec. 147(19) or s. 147.3. 


(6) Transfer — pre-1991 contributions — An amount is trans- 
ferred from a registered pension plan in accordance with this sub- 
section if the amount 


(a) is a single amount; 


(b) is transferred on behalf of a member who is entitled to the 
amount as a return of contributions made by the member under a 
defined benefit provision of the plan before 1991, or as interest 
(computed at a rate not exceeding a reasonable rate) in respect 
of those contributions; and 


(c) is transferred directly to 


(i) another registered pension plan for the benefit of the 
member, 


(ii) a registered retirement savings plan under which the 
member is the annuitant (within the meaning assigned by 
subsection 146(1)), or 


(iii) a registered retirement income fund under which the 
member is the annuitant (within the meaning assigned by 
subsection 146.3(1)). 


Related Provisions: 147.3(9) — Taxation of amount transferred: Reg. 8300(1)‘ex- 
cluded contribution” — Amount transferred is excluded contribution. See also at end of 
S$ 1473; 

History: Para. 147.3(6)(c) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
86(3), to split off subparas. (i) and (ii) and add subpara. (iii), applicable to transfers 
occurring after August 29, 1990. 

Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 98-2 (treating excess member contributions under a registered 
pension plan); 04-1 (transfer from a defined benefit provision). 
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Registered Pension Plans Technical Manual: §4 (transfers); $4.7 (pre-1991 
contributions). 


Forms: 12151: Direct transfer of a “single amount” under subsec. 147(19) or s. 147.3. 


(7) Transfer — lump sum benefits on death — An amount is 
transferred from a registered pension plan in accordance with this 
subsection if the amount 


(a) is a single amount no portion of which relates to an actuarial 
surplus; 

(b) is transferred on behalf of an individual who is entitled to the 
amount as a consequence of the death of a member of the plan 
and who was a spouse or common-law partner or former spouse 
or common-law partner of the member at the date of the mem- 
ber’s death; and 


(c) is transferred directly to 


(i) another registered pension plan for the benefit of the 
individual, 


(ii) a registered retirement savings plan under which the indi- 
vidual is the annuitant (within the meaning assigned by sub- 
section 146(1)), or 


(iii) a registered retirement income fund under which the in- 
dividual is the annuitant (within the meaning assigned by 
subsection 146.3(1)). 
Related Provisions: 104(27) — Pension benefits; 146.3(2)(f)(vi) — Conditions for 
RRIF: 147.3(9) — Taxation of amount transferred; 248(8) — Occurrences as a conse- 
quence of death; 252(3) — Extended definition of “spouse” and “former spouse”; Reg. 
8300(1)excluded contribution” — Amount transferred is excluded contribution. See 
also at end of s. 147.3. 


History: Para. 147.3(7)(c) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
86(4), to split off subparas. (i) and (ii) and add subpara. (iii), applicable to transfers 
occurring after August 29, 1990. 


Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 

Registered Pension Plans Technical Manual: §4 (transfers); §4.8 (lump-sum 
benefits on death). 


Forms: T2151: Direct transfer of a “single amount” under subsec. 147(19) or s. 147.3. 


(7.1) Transfer where money purchase plan replaces 
money purchase plan — An amount is transferred from a regis- 
tered pension plan (in this subsection referred to as the “transferor 
plan”) in accordance with this subsection if 


(a) the amount is a single amount, 


(b) the amount is transferred in respect of the surplus (as defined 
by regulation) under a money purchase provision (in this subsec- 
tion referred to as the “former provision”) of the transferor plan; 


(c) the amount is transferred directly to another registered pen- 
sion plan to be held in connection with a money purchase provi- 
sion (in this subsection referred to as the “current provision”) of 
the other plan; 


(d) the amount is transferred in conjunction with the transfer of 
amounts from the former provision to the current provision on 
behalf of all or a significant number of members of the trans- 
feror plan whose benefits under the former provision are re- 
placed by benefits under the current provision; and 


(e) the transfer is acceptable to the Minister and the Minister has 
so notified the administrator of the transferor plan in writing. 


Related Provisions: Reg. 8300(8)(a)(iv) — Certain allocations deemed to be em- 
ployer contributions; Reg. 8301(4)(b)(ii.2) — Pension credit to include transferred sur- 
plus; Reg. 8500(7)(d) — Certain allocations deemed to be individual’s contributions. 


History: Subsec. 147.3(7.1) added by 2001, c. 17, subsec. 144(2), applicable to trans- 
fers that occur after 1998. 


Regulations: 8500(1)“surplus”, 8500(1.1) (meaning of “surplus”). 
Registered Pension Plans Technical Manual: §4 (transfers); $4.9 (money 


purchase plan replaces money purchase plan). 


(8) Transfer where money purchase plan replaces defined 
benefit plan — An amount is transferred from a registered pen- 


S. 147.3(10) 


sion plan (in this subsection referred to as the “transferor plan’) in 
accordance with this subsection if 


(a) the amount is a single amount, 


(b) the amount is transferred in respect of the actuarial surplus 
under a defined benefit provision of the transferor plan; 


(c) the amount is transferred directly to another registered pen- 
sion plan to be held in connection with a money purchase provi- 
sion of the other plan; 


(d) the amount is transferred in conjunction with the transfer of 
amounts from the defined benefit provision to the money 
purchase provision on behalf of all or a significant number of 
members of the transferor plan whose benefits under the defined 
benefit provision are replaced by benefits under the money 
purchase provision; and 


(e) the transfer is acceptable to the Minister and the Minister has 
so notified the administrator of the transferor plan in writing. 
Related Provisions: 147.3(9) — Taxation of amount transferred; 147.3(10) — Divi- 
sion of transferred amount. See also at end of s. 147.3. 
History: Paras. 147.3(8)(b) and (c) amended by 2001, c. 17, subsec. 144(3), applicable 
to transfers that occur after 1990. The paras. formerly read: 
(b) the amount consists of all or any portion of the property held in connection 
with a defined benefit provision of the transferor plan; 


(c) the amount is transferred directly to another registered pension plan to be 
held in connection with a money purchase provision of the other plan and used to 
satisfy employer obligations to make contributions under the money purchase 
provision; 
Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 95-5 (conversion of a defined benefit provision to a money 
purchase provision); 98-1 (simplified pension plans). 
Registered Pension Plans Technical Manual: §4 (transfers); §4.10 (money 
purchase plan replaces defined benefit plan). 


Forms: T2151: Direct transfer of a “single amount” under subsec. 147(19) or s. 147.3. 


(9) Taxation of amount transferred — Where an amount is 
transferred in accordance with any of subsections (1) to (8), 


(a) the amount shall not, by reason only of that transfer, be in- 
cluded by reason of subparagraph 56(1)(a)(i) in computing the 
income of any taxpayer; and 


(b) no deduction may be made under any provision of this Act in 

respect of the amount in computing the income of any taxpayer. 
Related Provisions: 147.3(11) — Division of transferred amount, 147.3(14.1) — 
Transfer of property between benefit provisions of the same — plan; 
212(1)(h) (iii. 1)(A) — Amount transferred under 147.3 excluded from withholding tax 
on pension benefits. See additional Related provisions at end of s. 147.3. 
Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Registered Pension Plans Technical Manual: §4.11 (taxation of amount 
transferred). 


(10) Idem — Where, on behalf of an individual, an amount is 
transferred from a registered pension plan (in this subsection re- 
ferred to as the “transferor plan”) to another plan or fund (in this 
subsection referred to as the “transferee plan’’) that is a registered 
pension plan, a registered retirement savings plan or a registered 
retirement income fund and the transfer is not in accordance with 
any of subsections (1) to (7), 


(a) the amount is deemed to have been paid from the transferor 
plan to the individual; 


(b) subject to paragraph (c), the individual shall be deemed to 
have paid the amount as a contribution or premium to the trans- 
feree plan; and 


(c) where the transferee plan is a registered retirement income 
fund, for the purposes of subsection 146(5) and Part X.1, the 
individual shall be deemed to have paid the-amount at the time 
of the transfer as a premium under a registered retirement sav- 
ings plan under which the individual was the annuitant (within 
the meaning assigned by subsection 146(1)). 

Related Provisions: 146(5)(a)(v)(B) — Amount of RRSP premiums deductible; 


147.3(11) — Division of transferred amount; 147.3(12) — Restriction re transfers; 
147.3(13.1) — Withdrawal of excessive transfers to RRSPs and RRIFs; 147.3(14.1) — 
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Transfer of property. between benefit provisions of the same plan. See also at end of s. 
147.3. 
History: Para. 147.3(10)(a) amended by 1998, c. 19, subsec. 175(1), applicable to 
transfers that occur after July 30, 1997. Para. 147.3(10)(a) formerly read: 
(a) notwithstanding section 254, the amount shall be deemed to have been paid 
from the transferor plan’ to the individual; 
Subsec. 147.3(10) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 86(5), appli- 
cable to transfers occurring after August 29, 1990. Subsec. (10) formerly read: 


(10) Where an amount is transferred from a registered pension plan (in this sub- 
section referred to as the “transferor plan”) to another registered pension plan or 
to a registered retirement savings plan (in this subsection referred to as the 
“transferee plan”) on behalf of an individual and the transfer is not in accordance 
with any of subsections (1) to (7), 
(a) notwithstanding section 254, the amount shall be deemed to have been 
paid from the transferor plan to the individual; and 
(b) the individual shall be deemed to have paid the amount as a contribution 
or premium to the transferee plan. 
Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Registered Plans Directorate Newsletters: 04-1 (transfer from a defined benefit 
provision). 
Registered Pension Plans Technical Manual: §4.11 (taxation of amount 
transferred). 


(11) Division of transferred amount — Where an amount is 
transferred from a registered pension plan to another registered pen- 
sion plan, to a registered retirement savings plan or to a registered 
retirement income fund and a portion, but not all, of the amount is 
transferred in accordance with any of subsections (1) to (8), 


(a) subsection (9) applies with respect to the portion of the 
amount that is transferred in accordance with any of subsections 
(1) to (8); and 
(b) subsection (10) applies with respect to the remainder of the 
amount. 
Related Provisions: 147.3(14.1) — Transfer of property between benefit provisions 
of the same plan. 


History: That portion of subsec. 147.3(11) preceding para. (a) amended by 1994, c. 7, 
Sch. VII (1993, c. 24), subsec. 86(6), to add “or to a registered retirement income 
fund”, applicable to transfers occurring after August 29, 1990. 


Registered Pension Plans Technical Manual: §4.12 (division of transferred 
amount). 


(12) Restriction re transfers — A registered pension plan be- 
comes.a revocable plan at any time that an amount is transferred 
from the plan to another registered pension plan, to a registered re- 
tirement savings plan or to a registered retirement income fund 
unless 


(a) the amount is transferred in accordance with any of subsec- 

tions (1) to (8); or 

(b) where the amount is transferred on behalf of an individual, 
(i) the amount is deductible by the individual under para- 
graph 60(j) or (j.2), or 
(ii) the Pension Benefits Standards Act, 1985 or a similar law 
of a province prohibits the payment of the amount to the 
individual. 


Related Provisions: 147.1(11) — Revocation of registration — notice of intention. 
See also at end of s. 147.3. 


History: That portion of subsec. 147.3(12) preceding para. (a) amended by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 86(7), to add “or to a registered retirement income 
fund”, applicable to transfers occurring after August 29, 1990. 

Interpretation Bulletins: [T-528: Transfers of funds between registered plans. 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 04-1 (transfer from a defined benefit provision): 


Registered Pension Plans Technical Manual: §4.13 (restrictions concerning 
transfers). 


(13) Excess transfer — Where 


(a) the transfer in a calendar year of an amount from a registered 
pension plan on behalf of a member of the plan would, but for 
this subsection, be in accordance with subsection (1) or (2), and 


(b) the plan becomes, at the end of the year, a revocable plan as 
a consequence of an excess determined under any of paragraphs 
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147.1(8)(a) and (b) and (9)(a) and (b) with respect to the mem- 
ber (whether or not such an excess is also determined with re- 
spect to any other member), 


such portion of the amount transferred as may reasonably be con- 
sidered to derive from amounts allocated or reallocated to the mem- 
ber in the year or from earnings reasonably attributable to those 
amounts shall, except to the extent otherwise expressly provided in 
writing by the Minister, be deemed to be an amount that was not 
transferred in accordance with subsection (1) or (2), as the case may 
be. 

Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Registered Pension Plans Technical Manual: §4.14 (excess transfer). 


(13.1) Withdrawai of excessive transfers to RRSPs and 
RRIFs — There may be deducted in computing the income of an 
individual for a taxation year the lesser of 


(a) the amount, if any, by which 


(i) the total of all amounts each of which is an amount in- 
cluded under subsection 146(8), (8.3) or (12) or 146.3(5), 
(5.1) or (11) in computing the individual’s income for the 
year, to the extent that the amount is not a prescribed 
withdrawal, 


exceeds 


(ai) the total of all amounts each of which is an amount de- 
ductible under paragraph 60(1) or subsection 146(8.2) in 
computing the income of the individual for the year, and 


(b) the amount, if any, by which 


(i) the total of all amounts each of which is an amount that 
was 


(A) transferred to a registered retirement savings plan or 
registered retirement income fund under which the indivi- 
dual was the annuitant (within the meaning assigned by 
subsection 146(1) or 146.3(1), as the case may be), 


(B) included in computing the income of the individual 
for the year or a preceding taxation year, and 


(C) deemed by paragraph (10)(b) or (c) to have been paid 
by the individual as a premium to a registered retirement 
savings plan, 
exceeds 
(i) the total of all amounts each of which is an amount 


(A) deductible under this subsection in computing the in- 
dividual’s income for a preceding taxation year, or 


(B) deducted under subsection 146(5) in computing the 
individual’s income for a preceding taxation year, to the 
extent that the amount can reasonably be considered to be 
in respect of an amount referred to in subparagraph (i). 
Related Provisions: 60(i) — Premium or payment under RRSP or RRIF; 146(5) — 
Amount of RRSP premiums deductible; 146(8.2) — Amount deductible where with- 
drawn after mistaken contribution; Reg. Reg. 8307(4) — Eligibility of withdrawn 
amount for designation. 
History: Subsec. 147.3(13.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
86(8), applicable to 1992 er seq. except that in its application to the 1992 taxation year 
it shall be read as follows: 
(13.1) There may be deducted in computing the income of an individual for the 
1992 taxation year the lesser of 
(a) the amount, if any, by which 
(1) the total of all amounts each of which is an amount included under 
subsection 146(8), (8.3) or (12) or 146.3(5), (5.1) or (11) in computing 


S 
the individual’s income for a taxation year ending after 1988 and before 


1993, to the extent that the amount is not a prescribed withdrawal, 
exceeds 
(ii) the total of all amounts each of which is an amount deductible under 


paragraph 60(1) or subsection 146(8.2) in computing the income of the 
individual for a taxation year ending after 1988 and before 1993, and 


(b) the amount, if any, by which 
(i) the total of all amounts each of which is an amount 


(A) transferred to a registered retirement savings plan or registered 
retirement income fund under which the individual was the annui- 
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tant (within the meaning assigned by subsection 146(1) or 146.3(1), 
as the case may be), 


(B) included in computing the income of the individual for the year 
or a preceding taxation year, and 
(C) deemed by paragraph (10)(b) or (c) to have been paid by the 
individual as a premium to a registered retirement savings plan, 
exceeds 
(ii) the total of all amounts each of which is an amount deducted under 
subsection 146(5) in computing the individual’s income for a preceding 
taxation year, to the extent that the amount can reasonably be considered 
to be in respect of an amount referred to in subparagraph (i). 
Regulations: 8307(6) (prescribed withdrawal). 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-528: Transfers of funds between registered plans- 


Registered Pension Plans Technical Manual: §4.15 (withdrawal of an excess 
transfer to RRSPs or RRIFs). 


Forms: T1043: Deduction for excess RPP transfers you withdrew from an RRSP or 
RRIF. 


(14) Deemed transfer — For the purposes of this section and the 
regulations, where property held in connection with a particular 
pension plan is made available to pay benefits under another pen- 
sion plan, the property shall be deemed to have been transferred 
from the particular plan to the other plan. 


Registered Pension Plans Technical Manual: $4.16 (deemed as a transfer). 


(14.1) Transfer of property between provisions — Where 
property held in connection with a benefit provision of a registered 
pension plan is made available to pay benefits under another benefit 
provision of the plan, subsections (9) to (11) apply in respect of the 
transaction by which the property is made so available in the same 
manner as they would apply if the other benefit provision were in 
another registered pension plan. 


History: Subsec. 147.3(14.1) added by 1998, c. 19, s. 40, applicable to transactions 
that occur after July 30, 1997. 


Registered Plans Directorate Newsletters: 04-1 (transfer from a defined benefit 
provision). 


Registered Pension Plans Technical Manual: §4.17 (transfer of property be- 
tween provisions). 


(15) [Repealed] 


History: Subsec. 147.3(15) repealed by 1998, c. 19, subsec. 175(2), applicable after 
1996. Subsec. 147.3(15) formerly read: 
(15) Annuity contract commencing after age 69 — Where, under circum- 
stances in which paragraph 254(a) applies, an individual receives before 1997 an 
interest in an annuity contract in full or partial satisfaction of the individual's 
entitlement to benefits under a registered pension plan, and payment of the annu- 
ity has not begun by the end of the particular year in which the individual attains 
69 years of age, 
(a) that interest is deemed not to exist after the particular year; 
(b) the individual is deemed to have received immediately after the particu- 
lar year the payment of a single amount from the plan equal to the fair mar- 
ket value of the interest at the end of the particular year; 
(c) the individual is deemed to have acquired immediately after the particu- 
lar year an interest in the annuity contract as a separate and newly issued 
annuity contract at a cost equal to the amount referred to in paragraph (b); 
and 
(d) the issue and acquisition of the newly issued annuity contract are deemed 
not to be pursuant to or under a registered pension plan. 
Subsec. 147.3(15) added by 1997, c. 25, s. 45, applicable after 1996, except that 
(a) it does not apply to an individual who attained 70 years of age before 1997; 
(b) in applying the subsec. to an individual who attained 69 years of age in 1996, 
the reference to “69 years of age” shall be read as a reference to “70 years of age”; 
and 
(c) it does not apply to an annuity contract where an individual received an interest 
in the contract before March 6, 1996 and, under the terms and conditions of the 
contract as they read immediately before that day, 
(i) the day on which the annuity payments are to begin under the contract is 
fixed and determined and is after the year in which the individual attains 
(A) 69 years of age, where the individual had not attained that age before 
1997, or 
(B) 70 years of age, where the individual attained 69 years of age in 1996, 
and 
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(ii) the amount and timing of each annuity payment are fixed and determined. 


Related Provisions [s. 147.3]: 60()—Transfer of superannuation benefits; 
60(j.01) —transfer of surplus; 60(j.1) —Transfer of retiring allowances; 60(1) — 
Transfer of refund of RRSP premium; 147(19)-(22) — Transfer to RPP, RRSP or 
DPSP; 147.1(3)(a) — Deemed registration; Reg. 8502(k). 


Definitions [s. 147.3]: “administrator” — 147.1(1); “amount” — 248(1); “as regis- 
tered” — 147.1(15); “calendar year” — Interpretation Act 37(1)(a); “common-law 
partner’, “common-law partnership” — 248(1); “consequence of the death” — 248(8); 


“defined benefit provision” — 147,1(1); “employer”, “forfeited amount” — 147(1); 
“former spouse” — 252(3); “Gndividual’” — 248(1); “member” — 147.1(1); . ““Min- 
ister’ — 248(1); “money purchase provision” — 147,.1(1); “prescribed withdrawal’> — 
Reg. 8306(6); “property” — 248(1); “province” — Interpretation Act 35(1); “regis- 
tered pension plan” — 248(1); “registered retirement savings plan” — 146(1), 248(1); 
“regulation” — 248(1); “single amount” — 147.1(1); “spouse” — 252(3); “surplus” — 
Reg. 8500(1), (1.1); “taxpayer” — 248(1); “transfer”, “transferred” — 147.3(14); 
“writing” — Interpretation Act 35(1). 


Forms [s. 147.3]: T4040: RRSPs and other registered plans for retirement [guide]. 


147.4 (1) RPP annuity contract — Where 


(a) at any time an individual acquires, in full or partial satisfac- 
tion of the individual’s entitlement to benefits under a registered 
pension plan, an interest in an annuity contract purchased from a 
licensed annuities provider, 


(b) the rights provided for under the contract are not materially 
different from those provided for under the plan as registered, 


(c) the contract does not permit premiums to be paid at or after 
that time, other than a premium paid at that time out of or under 
the plan to purchase the contract, 


(d) either the plan is not a plan in respect of which the Minister 
may, under subsection 147.1(11), give a notice of intent to re- 
voke the registration of the plan or the Minister waives the ap- 
plication of this paragraph with respect to the contract and so 
notifies the administrator of the plan in writing, and 


(e) the individual does not acquire the interest as a consequence 
of a transfer of property from the plan to a registered retirement 
savings plan or a registered retirement income fund, 


the following rules apply for the purposes of this Act: 


(f) the individual is deemed not to have received an amount out 
of or under the registered pension plan as a consequence of ac- 
quiring the interest, and 


(g) other than for the purposes of sections 147.1 and 147.3, any 
amount received at or after that time by any individual under the 
contract is deemed to have been received under the registered 
pension plan. 
Related Provisions: 147.4(2) — Amendment to RPP annuity contract. 
History: Subsec. 147.4(1) added by 1998, c. 19, s. 176, applicable to annuity contract 
acquisitions, amendments and substitutions that occur after July 30, 1997. 
Registered Plans Compliance Bulletins: 3 (purchase of annuity under subsec. 
147.4(1)). 
Registered Pension Plans Technical Manual: §5.1 (RPP annuity contract). 


(2) Amended contract — Where 


(a) an amendment is made at any time to an annuity contract to 
which subsection (1) or paragraph 254(a) applies, other than an 
amendment the sole effect of which is to 


(i) provide for an earlier annuity commencement that avoids 
the application of paragraph (4)(b), or 

(ii) enhance benefits under the annuity contract in connection 
with the demutualization (as defined by subsection 139.1(1)) 
of an insurance corporation that is considered for the purpose 
of section 139.1 to have been a party to the annuity contract, 
and 


(b) the rights provided for under the contract are materially al- 
tered as a consequence of the amendment, 
the following rules apply for the purposes of this Act: 


(c) each individual who has an interest in the contract immedi- 
ately before that time is deemed to have received at that time the 
payment of an amount under a pension plan equal to the fair 
market value of the interest immediately before that time, 
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(d) the contract as amended is deemed to be a separate annuity 
contract issued at that time otherwise than pursuant to or under a 
superannuation or pension fund or plan, and 


(e) each individual who has an interest in the separate annuity 
contract immediately after that time is deemed to have acquired 
the interest at that time at a cost equal to the fair market value of 
the interest immediately after that time. 
Related Provisions: 139.1(2)(g) — No demutualization benefit. 
History: Para. 147.4(2)(a) amended by 2000, c. 19, subsec. 43(1), applicable to 
amendments and substitutions that occur after December 15, 1998. The para. formerly 
read: 
(a) an amendment is made at any time to an annuity contract to which subsection 
(1) or paragraph 254(a) applies (other than an amendment the sole effect of 
which is to provide for an earlier annuity commencement that avoids the applica- 
tion of paragraph (4)(b)), and 
Subsec. 147.4(2) added by 1998, c. 19, s. 176, applicable to annuity contract acquisi- 
tions, amendments and substitutions that occur after July 30, 1997. 


Registered Pension Plans Technical Manual: §5.2 (amended contract). 


(3) New contract — For the purposes of this Act, where an annu- 
ity contract (in this subsection referred to as the “original contract’) 
to which subsection (1) or paragraph 254(a) applies is, at any time, 
substituted by another contract, 

(a) if the nghts provided for under the other contract 


(1) are not materially different from those provided for under 
the original contract, or 


(11) are materially different from those provided for under the 
original contract only because of an enhancement of benefits 
that can reasonably be considered to have been provided 
solely in connection with the demutualization (as defined by 
subsection 139.1(1)) of an insurance corporation that is con- 
sidered for the purposes of section 139.1 to have been a party 
to the original contract, 


the other contract is deemed to be the same contract as, and a 
continuation of, the original contract; and 


(b) in any other case, each individual who has an interest in the 
original contract immediately before that time is deemed to have 
received at that time the payment of an amount under a pension 
plan equal to the fair market value of the interest immediately 
before that time. 
Related Provisions: 139.1(2)( 
under 147.4(3)(a). 
History: Para. 147.4(3)(a) amended by 2000, c. 19, subsec. 43(2), applicable to 


amendments and substitutions that occur after December 15, 1998. The para. formerly 
read: 


(g) — No demutualization benefit due to substitution 


g) 


(a) if the rights provided for under the other contract are not materially different 
from those provided for under the original contract, the other contract is deemed 
to be the same contract as, and a continuation of, the original contract; and 


Subsec. 147.4(3) added by 1998, c. 19, s. 176, applicable to annuity contract acquisi- 
tions, amendments and substitutions that occur after July 30, 1997. 


Registered Pension Plans Technical Manual: §5.3 (new contract). 


(4) RPP annuity contract beginning after age 69 — For the 
purposes of this Act, where, under circumstances to which para- 
graph 254(a) applied, an individual acquired before 1997 an interest 
in an annuity contract in full or partial satisfaction of the indivi- 
dual’s entitlement to benefits under a registered pension plan, and 
payment of the annuity has not begun by the end of the particular 
year in which the individual attains 69 years of age, 


(a) the interest is deemed not to exist after the particular year; 


(b) the individual is deemed to have received immediately after 
the particular year the payment of an amount from. the plan 
equal to the fair market value of the interest at the end of the 
particular year; 


(c) the individual is deemed to have acquired immediately after 
the particular year an interest in the contract as a separate annu- 
ity contract issued immediately after the particular year at a cost 
equal to the amount referred to in paragraph (b); and 


(d) the issue and acquisition of the separate annuity contract are 
deemed not to be pursuant to or under a registered pension plan. 


Application: The July 18, 2005 


Income Tax Act, Part I 


History: Subsec. 147.4(4) added by 1998, c. 19, s. 176, applicable after 1996, except 
that 
(a) it does not apply to an individual who attained 70 years of age before 1997; 


(b) in applying it to an individual who attained 69 years of age in 1996, the refer- 
ence in that provision to “69 years of age” shall be read as a reference to “70 years 
of age”; and 


(c) it does not apply to an annuity contract if an individual received an interest in 
the contract before March 6, 1996 and, under the terms and conditions of the con- 
tract as they read immediately before that day, 


(1) the day on which the annuity payments are to begin under the contract is 
fixed and determined and is after the year in which the individual attains 


(A) 69 years of age, if the individual had not attained that age before 1997, 
or 
(B) 70 years of age, if the individual attained 69 years of age in 1996, and 


(ii) the amount and timing of each annuity payment are fixed and determined. 


Definitions [147.4]: “annuity” — 248(1); demutualization” — 139.1(1); “indivi- 
dual”, “licensed annuities provider’, “Minister”, “registered pension plan’ — 248(1); 
“registered retirement income fund” — 146,.3(1), 248(1); “registered retirement savings 
plan” — 146(1), 248(1); “writing” — Interpretation Act 35(1). 


Life Insurance Policies 


148. (1) Amounts included in computing policyholder’s in- 
come — There shall be included in computing the income for a 
taxation year of a policyholder in respect of the disposition of an 
interest in a life insurance policy, other than a policy that is or is 
issued pursuant to 


(a) a registered pension plan, 
(b) a registered retirement savings plan, 
(b.1) a registered retirement income fund, 
(c) an income-averaging annuity contract, 
(d) a deferred profit sharing plan, or 
(e€) an annuity contract where 
(1) the payment for the annuity contract was deductible under 
paragraph 60(1) in computing the policyholder’s income, or 
Proposed Addition — 148(1)(e)(i.1) 


(.1) the annuity contract is a qualifying trust annuity with 
respect to a taxpayer and the amount paid to acquire it was 
deductible under aches (GOD) in diaen pee = ta: 

payer’s income, or 7 


add subpara. 148(1)(e)(.1), applicable after August 1992. 


Para. 1481 e), as it be after 1988 and before September | 


92, is to be a as 
follows: 


(e) an annuity contract 


() the payment for which was deduetible i in. computing the policyholder’ s 
income by virtue of paragraph 6000. ae 


(i) that is a qualifying trust annuity with respect ka a taxpayer, the pay- 
ment for which 1) in computing | the _ 
taxpayer's income, : 


Technical Notes: Subsection. 1481) requires the cies ss in | income. of certain 
amounts from the disposition of a life insurance policy, but excludes from this rule 
annuities described in paragraph 148(1)(e). / _ 
Paragraph 148(1)(e) describes. bee Meee ce : - 


* an annuity the payment for which was jodie under baste 600) in com- ; 
puting the policyholder’ 5 income, and 


an annuity acquired by a ol n Ider in circumstances. to ine cubiecuon 
_ 146(21) applies (1.c., an annuity described in paragraph 60(1) and acquired with 
funds paid out of the Saskatchewan Pension Plan). 


An annuity described in paragraph 148(1) defined, by paragraph. 304(1)(b). of : 
the Income Tax Regulations, tobea “prese -d annuity contract” and, as such, is not _ 
subject to the accrual rules set out in section 12.2. This treatment reflects the fact that 
the policyholder acquiring such an annuity does so with tax-deferred funds, and is 
generally meant to be taxed only w amounts are paid out of the annuity. 


Subsection 148(1) is amended to include, i in the annuities described in paragraph (e), 
an annuity that is a “qualifying trust annuity” with respect to a ixpayer (as defined _ 
in. new subsection 60.01 1(2)), the payment for which was deductible by the taxpayer 
under paragraph 60(1). This reflects the fact that a qualifying trust annuity will typi- 


cally be held by a trust, rather than by the taxpayer who is entitled to: the deduction 
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under paragraph 60(1), and ensures that it is treated, for tax purposes, in the same 
manner as if it were held by the taxpayer. 


(ii) the policyholder acquired the annuity contract in circum- 
stances to which subsection 146(21) applied, 


the amount, if any, by which the proceeds of the disposition of the 
policyholder’s interest in the policy that the policyholder, benefici- 
ary or assignee, as the case may be, became entitled to receive in 
the year exceeds the adjusted cost basis to the policyholder of that 
interest immediately before the disposition. 

Related Provisions: 20(1)(e.2) — Deduction for premiums on life insurance used as 
collateral; 56(1)(j) — Income inclusion — life insurance policy proceeds, 60(s) — De- 
duction of policy loan repayment; 138(3) — Deductions allowed in computing income; 
138.1(7) — Where segregated fund policyholder deemed to be trust, etc.; 148(2) — 
Deemed proceeds of disposition; 148(9)“adjusted cost basis”C — Disposition amount 
included in adjusted cost basis: Reg. 304(1)(b) — Contract in 148(1)(c) or (e) is a pre- 
scribed annuity contract. See additional Related Provisions and Definitions at end of s. 
148. 


History: Para. 148(1)(e) substituted by 1994, c. 21, s. 73, applicable to dispositions 
occurring after August 1992. That para. formerly read: 
(e) an annuity contract, the payment for which was deductible in computing the 
policyholder’s income by virtue of paragraph 60(1), 
Para, 148(1)(b.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec, 87(1), applicable 
to 1991 et seq. 


Selected Cases [subsec. 148(1)]: Canada v. Chrysler Canada Ltd., [1991] 2 
C.T.C. 156 (FCTD); additional reasons at [1992] 1 C.T.C. 61, (sub nom. Canada vy. 
Chrysler Canada Ltd. (No. 2)) (FCTD) (Employee stock ownership plan held to be an 
employee benefit plan as defined and taxable pursuant to para. 6(1)(g)). 
Regulations: 217(2) (information return). 

Interpretation Bulletins: IT-87R2: Policyholders” income from life insurance poli- 
cies: IT-244R3: Gifts by individuals of life insurance policies as charitable donations; 
IT-379R: Employees profit sharing plans — allocations to beneficiaries. 


(1.1) Amount included in computing taxpayer’s income — 
There shall be included in computing the income for a taxation year 
of a taxpayer in respect of a disposition of an interest in a life insur- 
ance policy described in paragraph (e) of the definition “disposi- 
tion” in subsection (9) the amount, if any, by which the amount of a 
payment described in paragraph (e) of that definition that the tax- 
payer became entitled to receive in the year exceeds the amount that 
would be the taxpayer’s adjusted cost basis of the taxpayer’s inter- 
est in the policy immediately before the disposition if, for the pur- 
poses of the definition “adjusted cost basis” in subsection (9), the 
taxpayer were, in respect of that interest in the policy, the 
policyholder. 

Related Provisions: 56(1)(j) — Life insurance policy proceeds included in income. 
See also at end of s. 148. 

Regulations: 217(2) (information return). 


(2) Deemed proceeds of disposition — For the purposes of 
subsections (1) and 20(20) and the definition “adjusted cost basis” 
in subsection (9), 
(a) where at any time a policyholder becomes entitled to receive 
under a life insurance policy a particular amount as, on account 
of, in lieu of payment of or in satisfaction of, a policy dividend, 
the policyholder shall be deemed 
(i) to have disposed of an interest in the policy at that time, 
and 


(ii) to have become entitled to receive proceeds of the dispo- 
sition equal to the amount, if any, by which 


(A) the particular amount 

exceeds 
(B) the part of the particular amount applied immediately 
after that time to pay a premium under the policy or to 
repay a policy loan under the policy, as provided for 
under the terms and conditions of the policy; 


(b) where in a taxation year a holder of an interest in, or a person 
whose life is insured or who is the annuitant under, a life insur- 
ance policy (other than an annuity contract or an exempt policy) 
last acquired after December |, 1982 or an annuity contract 
(other than a life annuity contract, as defined by regulation, en- 
tered into before November 13, 1981 or a prescribed annuity 


S. 148(4) 


contract) dies, the policyholder shall be deemed to have dis- 
posed of the policyholder’s interest in the policy or the contract, 
as the case may be, immediately before the death; 


(c) where, as a consequence of a death, a disposition of an inter- 
est in a life insurance policy is deemed to have occurred under 
paragraph (b), the policyholder immediately after the death shall 
be deemed to have acquired the interest at a cost equal to the 
accumulating fund in respect thereof, as determined in pre- 
scribed manner, immediately after the death; and 


(d) where at any time a life insurance policy last acquired after 
December 1, 1982, or a life insurance policy to which subsection 
12.2(9) of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, applies by virtue of paragraph 12.2(9)(b) 
of that Act, ceases to be an exempt policy (otherwise than as a 
consequence of the death of an individual whose life is insured 
under the policy or at a time when that individual is totally and 
permanently disabled), the policyholder shall be deemed to have 
disposed of the policyholder’s interest in the policy at that time 
for proceeds of disposition equal to the accumulating fund with 
respect to the interest, as determined in prescribed manner, at 
that time and to have reacquired the interest immediately after 
that time at a cost equal to those proceeds. 

Related Provisions: See Related Provisions at end of s. 148. 

History: Para. 148(2)(a) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 87(2), 

applicable to policy dividends received or receivable in taxation years beginning after 

December 20, 1991. Para. (a) formerly read: 
(a) where at a particular time a policyholder became entitled to receive under a 
life insurance policy an amount as, on account or in lieu. of payment of, or in 
satisfaction of, a policy dividend, the policyholder shall be deemed to have dis- 
posed of an interest in the policy at that time and that amount shall be deemed to 
be proceeds of the disposition that the policyholder became entitled to receive at 
that time; 

That portion of subsec.. 148(2) preceding para. (a) amended by 1994, c. 7, Sch. II 

(1991, c. 49), subsec. 121(1), to add reference to subsec. 20(20), applicable to disposi- 

tions occurring after 1989. 


Regulations: 301 (life annuity contract); 304 (prescribed annuity contract); 307 (ac- 
cumulating fund). 


1.T. Application Rules: 69 (meaning of “chapter 148 Of) 
Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance poli- 
cies: IT-210R2: Income of deceased persons — periodic payments and investment tax 


credit: IT-430R3: Life insurance proceeds received by a private corporation or a part- 
nership as a consequence of death. 


(3) Special rules for certain policies — For the purposes of 
this section, where all or any part of an insurer’s reserves for a life 
insurance policy vary in amount depending on the fair market value 
of a specified group of properties (in this subsection referred to as a 
“segregated fund”), 


(a) in computing the adjusted cost basis of the policy, 


(i) an amount paid by the policyholder or on the policy- 
holder’s behalf as or on account of premiums under the pol- 
icy or to acquire an interest in the policy shall, to the extent 
that the amount was used by the insurer to acquire property 
for the purposes of the segregated fund, be deemed not to 
have been so paid, and 


(ii) any transfer of property by the insurer from the segre- 
gated fund that resulted in an increase in the portion of its 
reserves for the policy that do not vary with the fair market 
value of the segregated fund shall be deemed to have been a 
premium paid under the policy by the policyholder; and 


(b) the proceeds of the disposition of an interest in the policy 
shall be deemed not to include the portion thereof, if any, paya- 
ble out of the segregated fund. 


(4) Income from disposition — For the purpose of computing a 
taxpayer’s income from the disposition (other than a disposition 
deemed to have occurred under paragraph (2)(a) or a disposition 
described in paragraph (b) of the definition “disposition” in subsec- 
tion (9)) of a part of the taxpayer’s interest in a life insurance policy 
(other than an annuity contract) last acquired after December 1, 
1982 or an annuity contract, the adjusted cost basis to the taxpayer, 
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immediately before the disposition, of the part is the proportion of 
the adjusted cost basis to the taxpayer of the taxpayer’s interest 1m- 
mediately before the disposition that 


(a) the proceeds of the disposition 
are of 


(b) the accumulating fund with respect to the taxpayer’s interest, 
as determined in prescribed manner, immediately before the 
disposition. 

Regulations: 307 (accumulating fund). 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance 
policies. 


(4.1), (5) [Repealed under former Act] 


(6) Proceeds receivable as annuity — Where, under the terms 
of a life insurance policy (other than an annuity contract) last ac- 
quired before December 2, 1982, a policyholder became entitled to 
receive from the insurer at any time before the death of the person 
whose life was insured thereunder, all the proceeds (other than pol- 
icy dividends) payable at that time under the policy in the form of 
an annuity contract or annuity payments, 


(a) the payments shall be regarded as annuity payments made 
under an annuity contract; 


(b) the purchase price of the annuity contract shall be deemed to 
be the adjusted cost basis of the policy to the policyholder im- 
mediately before the first payment under that contract became 
payable; and 


(c) the annuity contract or annuity payments shall be deemed not 
to be proceeds of the disposition of an interest in the policy. 


Related Provisions: 148(10)(b) — References to “person whose life was insured”. 
See also at end of s. 148. 


(7) Disposition at non-arm’s length and similar cases — 
Where, otherwise than by virtue of a deemed disposition under par- 
agraph (2)(b), an interest of a policyholder in a life insurance policy 
is disposed of by way of a gift (whether during the policyholder’s 
lifetime or by the policyholder’s will), by distribution from a corpo- 
ration or by operation of law only to any person, or in any manner 
whatever to any person with whom the policyholder was not deal- 
ing at arm’s length, the policyholder shall be deemed thereupon to 
become entitled to receive proceeds of the disposition equal to the 
value of the interest at the time of the disposition, and the person 
who acquires the interest by virtue of the disposition shall be 
deemed to acquire it at a cost equal to that value. 


Related Provisions: See Related Provisions at end of s. 148. 


(8) Idem — Notwithstanding any other provision in this section, 
where 


(a) an interest of a policyholder in a life insurance policy (other 
than an annuity contract) has been transferred to the policy- 
holder’s child for no consideration, and 


(b) a child of the policyholder or a child of the transferee is the 
person whose life is insured under the policy, 


the interest shall be deemed to have been disposed of by the policy- 
holder for proceeds of the disposition equal to the adjusted cost ba- 
sis to the policyholder of the interest immediately before the trans- 
fer, and to have been acquired by the person who acquired the 
interest at a cost equal to those proceeds. 


Related Provisions: 148(8.1) — Inter vivos transfer to spouse; 148(8.2) — Transfer 
to spouse at death. See also at end of s. 148. 


History: Paras. 148(8)(a), (b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
121(2), applicable to transfers and distributions occurring after 1989, Paras. (a), (b) 
formerly read: 
(a) an interest of a policyholder in a life insurance policy (other than an annuity 
contract) has been transferred to 
(1) the policyholder’s spouse or child, for no consideration, 
(ii) the spouse or a former spouse of the policyholder, in settlement of rights 
arising out of their marriage, or 


(ili) an individual, pursuant to a decree, order or judgment of a competent 
tribunal made in accordance with prescribed provisions of the law of a prov- 


Income Tax Act, Part I 


ince if that individual is a person within a prescribed class of persons re- 
ferred to in those provisions, and 


(b) the transferee or a child of the policyholder or transferee is the person whose 
life is insured under the policy, 
Regulations: 6500(1) (prescribed provisions and prescribed class of persons, for for- 
mer 148(8)(a)(iii)). 
Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance 
policies. 


(8.1) Inter vivos transfer to spouse [or common-law part- 
ner] — Notwithstanding any other provision of this section, where 


(a) an interest of a policyholder in a life insurance policy (other 
than a policy that is, or is issued under, a plan or contract re- 
ferred to in any of paragraphs (1)(a) to (e)) is transferred to 


(i) the policyholder’s spouse or common-law partner, or 


(ii) a former spouse or common-law partner of the policy- 
holder in settlement of rights arising out of their marriage or 
common-law partnership, and 


(111) [Repealed] 


(b) both the policyholder and the transferee are resident in Can- 
ada at the time of the transfer, 


unless an election is made in the policyholder’s return of income 
under this Part for the taxation year in which the interest was trans- 
ferred to have this subsection not apply, the interest shall be deemed 
to have been disposed of by the policyholder for proceeds of the 
disposition equal to the adjusted cost basis to the policyholder of 
the interest immediately before the transfer and to have been ac- 
quired by the transferee at a cost equal to those proceeds. 
Related Provisions: 73(1) — Inter vivos transfer of property of spouse, etc., or trust; 
148(8.2) — Transfer to spouse at death; 252(3) — Extended meaning of “spouse” and 
“former spouse’. See additional Related Provisions and Definitions at end of s. 148. 
History: Subsec. 148(8.1) amended by 2000, c. 12. Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner’, and by 2000, c. 12, Sch. 2, s. 9, to replace 
“marriage” with “marriage or common-law partnership’, applicable to 2001 et seg., in 
force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)*common-law partner”. 
Subpara. 148(8.1)(a)(iiil) repealed by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 87(3), 
applicable after 1992. Subpara. (a)(iii) formerly read: 
(iii) an individual of the opposite sex under an order for the support or mainte- 
nance of the individual made by a competent tribunal in accordance with the 
laws of a province, where the individual and the taxpayer cohabited in a conjugal 
relationship before the date of the order, and 
Subsec. 148(8.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 121(3), applicable 
to transfers and dispositions occurring after 1989, except that, in its application with 
respect to transfers and distributions occurring in 1990, an election referred to in this 
subsec, made by a policyholder or the legal representative of a deceased policyholder 
by notifying the Minister of National Revenue in writing before 1992 [1994, c. 7, Sch. 
VIII (1993, c. 24), s. 159 provides that such an election made before December 11, 
1993 shall be deemed to have been made before 1992] shall be deemed to have been 


made in the policyholder’s return of income under Part I of the Act for the 1990 taxa- 
tion year. 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance 
policies. 


(8.2) Transfer to spouse [or common-law partner] at 
death — Notwithstanding any other provision of this section, 
where, as a consequence of the death of a policyholder who was 
resident in Canada immediately before the policyholder’s death, an 
interest of the policyholder in a life insurance policy (other than a 
policy that is or is issued under a plan or contract referred to in any 
of paragraphs (1)(a) to (e)) is transferred or distributed to the poli- 
cyholder’s spouse or common-law partner who was resident in Can- 
ada immediately before the death, unless an election is made in the 
policyholder’ s return of income under this Part for the taxation year 
in which the policyholder died to have this subsection not apply, the 
interest shall be deemed to have been disposed of by the policy- 
holder immediately before the death for proceeds of the disposition 
equal to the adjusted cost basis to the policyholder of the interest 
immediately before the transfer and to have been acquired by the 
spouse or common-law partner at a cost equal to those proceeds. 


Related Provisions: 70(6) — Where transfer or distribution to spouse or trust; 
148(9)“adjusted cost basis’G.1 — “adjusted cost basis”; 248(8)— Occurrences as a 
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consequence of death; 252(3) — Extended meaning of “spouse”. See also at end of s. 
148. 

History: Subsec. 148(8.2) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seqg., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 

Subsec. 148(8.2) added by 1994, c. 7, Sch. Il (1991, ¢. 49), subsec. 121(3), applicable 
to transfers and dispositions occurring after 1989, except that, in its application with 
respect to transfers and distributions occurring in 1990, an election referred to in this 
subsec. made by a policyholder or the legal representative of a deceased policyholder 
by notifying the Minister of National Revenue in writing before 1992 [1994, c. 7, Sch. 
VIII (1993, c. 24), s. 159 provides that such an election made before December 11, 
1993 shall be deemed to have been made before 1992] shall be deemed to have been 
made in the policyholder’s return of income under Part I of the Act for the 1990 taxa- 
tion year. t 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance 
policies. 


(9) Definitions — In this section and paragraph 56(1)(d.1) of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, 


Related Provisions: 12.2(12) — Application of subsecs. 138(12) and 148(9). See 
also at end of s. 148. 


1.T. Application Rules: 69 (meaning of “chapter 148 of rays 


Interpretation Bulletins: IT-379R: Employees profit sharing plans — allocations to 
beneficiaries. 


“adjusted cost basis” to a policyholder as at a particular time of 
the policyholder’s interest in a life insurance policy means the 
amount determined by the formula 


(AEB FED BP G4 Gel) = 
(H+I1+J+K+L) 


where 


A is the total of all amounts each of which is the cost of an interest 
in the policy acquired by the policyholder before that time but 
not including an amount referred to in the description of B or E, 


B is the total of all amounts each of which is an amount paid 
before that time by or on behalf of the policyholder in respect of 
a premium under the policy, other than amounts referred to in 
clause (2)(a)(ii)(B), in subparagraph (iii) of the description of C 
in paragraph (a) of the definition “proceeds of the disposition” 
or in subparagraph (b)(i) of that definition, 


Cis the total of all amounts each of which is an amount in respect 
of the disposition of an interest in the policy before that time that 
was required to be included in computing the policyholder’s in- 
come or taxable income earned in Canada for a taxation year, 


D is the total of all amounts each of which is an amount in respect 
of the policyholder’s interest in the policy that was included by 
virtue of subsection 12(3) or section 12.2 or of paragraph 
56(1)(d.1) of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, in computing the policyholder’s in- 
come for any taxation year ending before that time or the portion 
of an amount paid to the policyholder in respect of the policy- 
holder’s interest in the policy on which tax was imposed by vir- 
tue of paragraph 212(1)(0) before that time, 


E. is the total of all amounts each of which is an amount in respect 
of the repayment before that time and after March 31, 1978 of a 
policy loan not exceeding the total of the proceeds of the dispo- 
sition, if any, in respect of that loan and the amount, if any, de- 
scribed in the description of J but not including any payment of 
interest thereon, any loan repayment that was deductible under 
paragraph 60(s) of this Act or paragraph 20(1)(hh) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952 (as 
it applied in taxation years before 1985) or any loan repayment 
referred to in clause (2)(a)(ii)(B), 


F is the amount, if any, by which the cash surrender value of the 
policy as at its first anniversary date after March 31, 1977 ex- 
ceeds the adjusted cost basis (determined under the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, as it 


S. 148(9) adj 


would have read on that date if subsection 148(8) of that Act, as 
it read in its application to the period ending immediately before 
April 1, 1978, had not been applicable) of the policyholder’s in- 
terest in the policy on that date, 


G is, in the case of an interest in a life annuity con‘ract, as defined 
by regulation, to which subsection 12.2(1) applies for the taxa- 
tion year that includes that time (or would apply if the contract 
had an anniversary day in the year at a time when the taxpayer 
held the interest), the total of all amounts each of which is a 
mortality gain, as defined by regulation and determined by the 
issuer of the contract in accordance with the regulations, in re- 
spect of the interest immediately before the end of the calendar 
year ending in a taxation year commencing before that time, 


Proposed Amendment — Life annuity contracts 
Letter from Dept. of Finance, September 12, 2002: Sce under Reg. 301(1). 


G.1 [is,] in the case of an interest in a life insurance policy (other 
than an annuity contract) to which subsection (8.2) applied 
before that time, the total of all amounts each of which is a mor- 
tality gain, as defined by regulation and determined by the issuer 
of the policy in accordance with the regulations, in respect of the 
interest immediately before the end of the calendar year ending 
in a taxation year beginning before that time, 


His the total of all amounts each of which is the proceeds of the 
disposition of the policyholder’s interest in the policy that the 
policyholder became entitled to receive before that time, 


I is the total of all amounts each of which is an amount in respect 
of the policyholder’s interest in the policy that was deducted by 
virtue of subsection 20(19) in computing the policyholder’s in- 
come for any taxation year commencing before that time, 


J is the amount payable on March 31, 1978 in respect of a policy 
loan in respect of the policy, 


K is the total of all amounts each of which is an amount received 
before that time in respect of the policy that the policyholder 
was entitled to deduct under paragraph 60(a) in computing the 
policyholder’s income for a taxation year, and 

} bts 

(a) in the case of an interest in a life insurance policy (other 
than an annuity contract) that was last acquired after Decem- 
ber 1, 1982 by the policyholder, the total of all amounts each 
of which is the net cost of pure insurance, as defined by regu- 
lation and determined by the issuer of the policy in accor- 
dance with the regulations, in respect of the interest immedi- 
ately before the end of the calendar year ending in a taxation 
year commencing after May 31, 1985 and before that time, 


(b) in the case of an interest in an annuity contract to which 
subsection 12.2(1) applies for the taxation year that includes 
that time (or would apply if the contract had an anniversary 
day in the year and while the taxpayer held the interest), the 
total of all annuity payments paid in respect of the interest 
before that time and while the policyholder held the interest, 
or 


(c) in the case of an interest in a contract referred to in the 
description of G, the total of all amounts each of which is a 
mortality loss, as defined by regulation and determined by 
the issuer of the contract in accordance with the regulations, 
in respect of the interest before that time; 
Related Provisions: 12.2(5) — Amounts included in income — taxpayer’s interest 
in an annuity contract; 148(2) — Deemed proceeds of disposition; 257 — Formula can- 
not calculate to less than zero. See also at end of s. 148. 
History: The description of B in the definition “adjusted cost basis” in subsec. 148(9) 
amended by 1994, c. 7, Sch. VIII (1993, c. 24). subsec. 87(4), applicable to amounts 
paid in taxation years commencing after December 20, 1991. The description formerly 
read: 
Bis the total of all amounts each of which is an amount paid before that time. 
by the policyholder or on the policyholder’s behalf, in respect of a premium 
under the policy, 
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The description of E in “adjusted cost basis” amended by 1994, c, 7, Sch. VIE (1993, c. 
24), subsec. 87(5), applicable to loan repayments occurring in taxation years beginning 
after December 20, 1991. The description formerly read: 

E is the total of all amounts each of which is an amount in respect of the repay- 
ment before that time and after March 31, 1978 of a policy loan not exceed- 
ing the total of the proceeds of the disposition, if any, in respect of that loan 
and the amount, if any, referred to in the description of J but not including 
any payment of interest thereon or any repayment of the loan that was de- 
ductible pursuant to paragraph 20(1)(bh) or 60(s), 

G.1 and its description added to “adjusted cost basis” by 1994, c. 7, Sch. VIII (1993, c. 
24), subsecs. 87(3.1), (6), applicable to transfers and distributions occurring after 1989. 
The description of G in “adjusted cost basis” amended by 1994, c. 7, Sch. II (1991, c. 
49), subsecs. 121(4), to substitute “subsection 12.2(1)” for “subsection 12.2(1) or (3)” 
and to add “(or would apply if the contract had an anniversary day in the year at a time 
when the taxpayer held the interest)”, applicable to policies last acquired after 1989. 
Para. (b) of the description of L in para. 148(9)(a) substituted by 1994, c. 7, Sch. Il 
(1991, c. 49), subsec. 121(5), applicable to policies last acquired after 1989. Para. (b) 
formerly read: 

(b) in the case of an interest in an annuity contract to which subsection 12.2(1) or 

(3) applies, the total of all amounts each of which is an annuity payment paid in 

respect of the interest before that time and while the policyholder held the inter- 

est, or 
Regulations: 301 (life annuity contract —for 148(9)“adjusted cost basis”G); 308 
(net cost of pure insurance — for 148(9)‘‘adjusted cost basis’”L(a)). 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Interpretation Bulletins: [T-87R2: Policyholders’ income from life insurance poli- 
cies; IT-149R4: Winding-up dividend; IT-355R2: Interest on loans to buy life insur- 
ance policies and annuity contracts, and interest on policy loans (archived); IT-430R3: 
Life insurance proceeds received by a private corporation or a partnership as a conse- 
quence of death. See additional Related Provisions and Definitions at end of s. 148. 


“amount payable”, in respect of a policy loan, has the meaning 
assigned by subsection 138(12); 


“cash surrender value” at a particular time of a life insurance pol- 
icy means its cash surrender value at that time computed without 
regard to any policy loans made under the policy, any policy divi- 
dends (other than paid-up additions) payable under the policy or 
any interest payable on those dividends; 


Related Provisions: Reg. 1408(1)“cash surrender value” — Definition applies for 
policy reserve calculation. 


“child” of a policyholder includes a child as defined in subsection 
70(10); 
Related Provisions: 252(1) — Extended meaning of “child”. 
“‘disposition’’, in relation to an interest in a life insurance policy, 
includes 
(a) a surrender thereof, 
(b) a policy loan made after March 31, 1978, 
(c) the dissolution of that interest by virtue of the maturity of the 
policy, 
(d) a disposition of that interest by operation of law only, and 


(e) the payment by an insurer of an amount (other than an annu- 
ity payment, a policy loan or a policy dividend) in respect of a 
policy (other than a policy described in paragraph (1)(a), (b), (c), 
(d) or (e)) that is a life annuity contract, as defined by regulation, 
sae into after November 16, 1978, and before November 13, 
1981, 


but does not include 


(f) an assignment of all or any part of an interest in the policy for 
the purpose of securing a debt or a loan other than a policy loan, 


(g) a lapse of the policy in consequence of the premiums under 
the policy remaining unpaid, if the policy was reinstated not 
later than 60 days after the end of the calendar year in which the 
lapse occurred, 


(h) a payment under a policy as a disability benefit or as an acci- 
dental death benefit, 


(i) an annuity payment, 


(j) a payment under a life insurance policy (other than an annu- 
ity contract) that 


(1) was last acquired before December 2, 1982, or 
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(ii) is an exempt policy 
in consequence of the death of any person whose life was in- 
sured under the policy, or 


(k) any transaction or event by which an individual becomes en- 
titled to receive, under the terms of an exempt policy, all of the 
proceeds (including or excluding policy dividends) payable 
under the policy in the form of an annuity contract or annuity 
payments, if, at the time of the transaction or event, the indivi- 
dual whose life is insured under the policy was totally and per- 
manently disabled; 

Related Provisions: 60(s) — Deduction of policy loan repayment; 148(10)(b) — 


References to “person whose life was insured’; 248(8) — Occurrences as a conse- 
quence of death. See also at end of s. 148. 


Regulations: 301 (life annuity contract — for 148(9)“disposition’(e)). 
Interpretation Bulletins: [T-85R2: Health and welfare trusts for employees; IT- 
87R2: Policyholders’ income from life insurance policies. 


“interest’’, in relation to a policy loan, has the meaning assigned by 
subsection 138(12); 


“life insurance policy” — [Repealed under former Act] 


‘policy loan” means an amount advanced by an insurer to a policy- 
holder in accordance with the terms and conditions of the life insur- 
ance policy; 


“premium” under a policy includes 


(a) interest paid after 1977 to a life insurer in respect of a policy 
loan, other than interest deductible in the 1978 or any subse- 
quent taxation year pursuant to paragraph 20(1)(c) or (d), and 
(b) a prepaid premium under the policy to the extent that it can- 
not be refunded otherwise than on termination or cancellation of 
the policy, 

but does not include 


(c) where the interest in the policy was last acquired after De- 
cember 1, 1982, that portion of any amount paid after May 31, 
1985 under the policy with respect to 


(i) an accidental death benefit, 

(11) a disability benefit, 

ie an additional risk as a result of insuring a substandard 
ife, 

(iv) an additional risk in respect of the conversion of a term 
policy into another policy after the end of the year, 

(v) an additional risk under a settlement option, 


(vi) an additional risk under a guaranteed insurability benefit, 
or 


(vil) any other prescribed benefit that is ancillary to the 
policy; 


Related Provisions: 60(s) — Repayment of policy loan. See additional Related 
Provisions at end of s. 148. 


Regulations: No prescribed benefits for subpara. (c)(vii). 


“proceeds of the disposition” of an interest in a life insurance pol- 
icy means the amount of the proceeds that the policyholder, benefi- 
ciary or assignee, as the case may be, is entitled to receive on a 
disposition of an interest in the policy and for greater certainty, 


(a) in respect of a surrender or maturity thereof, means the 
amount determined by the formula 


(A-B)—C 
where 


A Is the cash surrender value of that interest in the policy at the 
time of surrender or maturity, 


B is that portion of the cash surrender value represented by A 
that is applicable to the policyholder’s interest in the related 


segregated fund trust as referred to in paragraph 138.1(1)(e), 
and 
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C is the total of amounts each of which is 


(i) an amount payable at that time by the policyholder in 
respect of a policy loan in respect of the policy, 


(ii) a premium under the policy that is due but unpaid at 
that time, or 


(iii) an amount applied, immediately after the time of the 
surrender, to pay a premium under the policy, as provided 
for under the terms and conditions of the policy, 


(b) in respect of a policy loan made after March 31, 1978 means 
the lesser of 


(i) the amount of the loan, other than the part thereof applied, 
immediately after the loan, to pay a premium under the pol- 
icy, as provided for under the terms and conditions of the 
policy, and 

(ii) the amount, if any, by which the cash surrender value of 
the policy immediately before the loan was made exceeds the 
total of the balances. outstanding at that time of any policy 
loans in respect of the policy, 


(c) in respect of a payment described in paragraph (e) of the def- 
inition “disposition” in this subsection, means the amount of that 
payment, and 


(d) in respect of a disposition deemed to have occurred under 
paragraph (2)(b), means the accumulating fund in respect of the 
interest, as determined in prescribed manner, 


(i) immediately before the time of death in respect of a lif 
insurance policy (other than an annuity contract) last ac- 
quired after December I, 1982, or 


(ii) immediately after the time of death in respect of an annu- 
ity contract; 


Related Provisions: 257 — Formula cannot calculate to less than zero. See also at 
end of s. 148. 


History: The description of C in para. (a) of “proceeds of the disposition” in subsec. 
148(9) amended by 1994, c. 7, Sch. VIII\(1993, c. 24), subsec. 87(7), applicable to 
surrenders occurring in taxation years commencing after December 20, 1991. That 
description formerly read: 


Cis the total of all amounts each of which is an amount payable at that time by 
the policyholder in respect of a policy loan in respect of the policy or a pre- 
mium under the policy that is due but unpaid at that time, 


Subpara. (b)(i) of “proceeds of the disposition” amended by 1994, c. 7, Sch. VI 
(1993, c. 24), subsec. 87(8), applicable to policy loans made in taxation years begin- 
ning after December 20, 1991. That subpara. formerly read: 


(i) the amount of the loan, and 


“relevant authority” — [Repealed] 


History: The definition “relevant authority” in subsec. 148(9) repealed by 1997, c. 25; 
s. 46, applicable April 25, 1997. It formerly read: 


“relevant authority” has the meaning assigned by subsection 138(12); 


“tax anniversary date”, in relation to a life insurance policy, 
means the second anniversary date of the policy to occur after Octo- 
ber 22, 1968; 


“value” at a particular time of an interest in a life insurance policy 
means 
(a) where the interest includes an interest in the cash surrender 
value of the policy, the amount in respect thereof that the holder 
of the interest would be entitled to receive if the policy were 
surrendered at that time, and 


(b) in any other case, nil. 


(9.1) Application of subsec. 42.2(11) — The definitions in sub- 
section 12.2(11) apply to this section. 


Origin of subsec. 148(9.1): R.S.C. 1985, ¢. | (Sth Supp.) (formerly contained in the 
opening words of subsec. 12.2(11)). 


(10) Life annuity contracts — For the purposes of this section, 
(a) a reference to “insurer” or “life insurer” shall be deemed to 
include a reference to a person who is licensed or otherwise au- 


thorized under a law of Canada or a province to issue contracts 
that are annuity contracts; 
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(b) a reference to a “person whose life was insured” shall be 
deemed to include a reference to an annuitant under a life annu- 
ity contract, as defined by regulation, entered into before No- 
vember 17, 1978; 


(c) where a policyholder is a person who has he'd an interest ina 
life insurance policy continuously since its issue date, the inter- 
est shall be deemed to have been acquired on the later of the 
date on which 


(i) the policy came into force, and 


(ii) the application in respect of the policy signed by the poli- 
cyholder was filed with the insurer; 


(d) except as otherwise provided, a policyholder shall be deemed 
not to have disposed of or acquired an interest in a life insurance 
policy (other than an annuity contract) as a result only of the 
exercise of any provision (other than a conversion into an annu- 
ity contract) of the policy; and 


(e) where an interest in a life insurance policy (other than an 
annuity contract) last acquired before December 2, 1982 to 
which subsection 12.2(9) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, does not apply has been 
acquired by a taxpayer from a person. with whom the taxpayer 
was not dealing at arm’s length, the interest shall be deemed to 
have been last acquired by the taxpayer before December 2. 
1982. 


Related Provisions: 12.2(13) — Application of subsec. 148(10);, 56(1)G) — Life 
insurance policy proceeds. See also below. 


Regulations: 301 (meaning of “life annuity contract’). 
1.T. Application Rules: 69 (meaning of “chapter 148 Oneet). 


Related Provisions [s. 148]: 12.2 — Accrual of income on certain life insurance 
policies including annuity contracts; 20(1)(c), 20(2.2) — Deductibility of interest and 
compound interest on money borrowed to acquire a life insurance policy; 20(2.1).= 
Deductibility of interest paid or incurred in respect ofa policy loan; 20(19) — Deduc- 
tion from payment under an annuity contract for amounts previously included in in- 
come: 20(20) — Deduction re disposition of policy for accrued income previously in- 
cluded in income: 56(1)(d), (d.1) — Inclusion in income of annuity payments in respect 
of annuities not subject to accrual rules under subsec. 12.2; 60(a) — Deduction of capi- 
tal element of annuity payments; 70(3.1) — “Rights or things” not to include interest in 
a life insurance policy; 70(5.3) — Valuation of shares of a corporation where it is bene- 
ficiary of policy on deceased: 87(2.2) — Amalgamation of insurance corporations; 
88(1)(g) — Winding-up of subsidiary insurance corporations; 89(1)‘capital dividend 
account’(d) — When gains on life insurance policy issued on or before June 28, 1982 
included in capital dividend account; 89(2)(a) — When gain on life insurance policy 
issued’ on or before June 28, 1982, excluded from capital dividend account; 
94,2(11)(b), (c) — No application to foreign insurance policy of foreign investment en- 
tity; 115(1)(a)(vi), 116(5.1), (5.2) — Proceeds of disposition by non-resident of life in- 
surance policy in Canada; 138 — Insurance corporations; 138.1 — Rules relating to 
segregated funds. 


Definitions [s. 148]; “accumulating fund” — Reg. 307; “adjusted cost. basis” — 
148(9): “amount” — 248(1); “amount payable” — (in respect of a policy loan) 148(9); 
“anniversary day” — 12.2(11), 148(9.1): “annuity” — 248(1); “arm’s length” — 
251(1); “calendar year” — Interpretation Act 37( 1)(a); “Canada” — 255; “cash surren- 
der value” — 148(9); ‘child’ — 70(10), 148(9), 2521); “common-law partner’, “com- 
mon-law_ partnership” — 248(1); “consequence of a death”, “consequence of the 
death” — 248(8); “corporation” — 248(1), Interpretation Act 35(1); “disposition” — 
(in relation to an interest ina life insurance policy) 148(9); “dividend” — 248(1); “ex- 
empt policy” — 12.2(11), 148(9.1), Reg. 306 [does not explicitly apply to s. 148]; “for- 
mer spouse” — 252(3); “gross revenue”, “income-averaging annuity contract”, “indivi- 
dual” —_ 248(1); “insurer” — 148(10)(a), 248(1); “interest” — (in relation to a policy 
loan) 148(9); “life annuity contract” — Reg. 301; “life insurance policy” — 138(12), 
248(1); “life insurer” — 148(10)(a), 248(1); “non-resident” — 248(1); “paid-up addi- 
tion” — 12.2(10); “person” — 248(1); “person whose life was insured’? — 148(10)(b); 
“policy dividend” — 139.1(8)(a); “policy loan’, “premium” — 148(9); “prescribed”? — 
248(1); “prescribed annuity contract” — Reg. 304; “proceeds of the disposition” (of an 


interest in a life insurance policy) — 148(9); “property” — 248(1); “province” — In- 
terpretation Act 35(1); “qualifying trust annuity” — 60.011(2), 248(1); “registered pen- 
sion plan” — 248(1); “registered retirement savings plan” — 146(1), 248(1); “regula- 


tion” — 248(1); “related segregated fund trust” — 138.1(1)(a); “resident in Canada” — 
94(3)(a)(viii), 250; “segregated fund’ — 138.1(1); “segregated fund policy” — 
138.1(1)(a); “share” — 248(1); “spouse” — 252(3); “taxable Canadian corporation” — 
89(1), 248(1); “taxable capital gain” — 38(a), 248(1); “taxable dividend” —89(1), 
248(1); “taxable income” — 2(2), 248(1); “taxable income earned in Canada’ — 
115(1), 248(1); “taxation year” — 249; “taxpayer” — 248(1); “third anniversary” — 
12.2(11), 148(9.1); “value” (of an interest in a life insurance policy) — 148(9). 


Regulations [s. 148]: 300-310. 


1157 


S. 148.1(1) 
Eligible Funeral Arrangements 


148.1 (1) Definitions — In this section, 


“cemetery care trust’’ means a trust established pursuant to an Act 
of a province for the care and maintenance of a cemetery; 

Related Provisions: 128.1(10)“excluded right or interest’’(e)(iii) — No deemed dis- 
position on emigration of individual; 149(1)(s.2)— No tax on cemetery care trust; 
248(1)*cemetery care trust’ — Definition applies to entire Act. 

History: The definition “cemetery care trust” added to subsec. 148.1(1) by 1998, c. 19, 
subsec. 177(4), applicable to 1993 er seq. 


Regulations: 204(3)(d.1) (cemetery care trust need not file T3 return). 
Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


“cemetery services” with respect to an individual means property 
(including interment vaults, markers, flowers, liners, urns, shrubs 
and wreaths) and services that relate directly to cemetery arrange- 
ments in Canada in consequence of the death of the individual in- 
cluding, for greater certainty, property and services to be funded out 
of a cemetery care trust; 


History: The definition “cemetery services” added to subsec. 148.1(1) by 1998, c. 19, 
subsec. 177(4), applicable to 1993 et seq. 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


“custodian” of an arrangement means 


(a) where a trust is governed by the arrangement, a trustee of the 
trust, and 


(b) in any other case, a qualifying person who receives a contri- 
bution under the arrangement as a deposit for the provision by 
the person of funeral or cemetery services; 


Related Provisions: 212(1)(v) — Withholding tax on payment by custodian to non- 
resident person. 


History: Para. (b) of the definition “custodian” in subsec. 148.1(1) amended by 1998, 
c. 19, subsec. 177(2), applicable to 1993 et seq. Para. (b) formerly read: 
(b) in any other case, a qualifying person who receives a contribution under the 
arrangement as a deposit for the provision by the person of funeral services; 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance poli- 
cies; IT-531: Eligible funeral arrangements. 


“eligible funeral arrangement” at a particular time means an ar- 
rangement established and maintained by a qualifying person solely 
for the purpose of funding funeral or cemetery services with respect 
to one or more individuals and of which there is one or more custo- 
dians each of whom was resident in Canada at the time the arrange- 
ment was established, where 


(a) each contribution made before the particular time under the 
arrangement was made for the purpose of funding funeral or 
cemetery services to be provided by the qualifying person with 
respect to an individual, and 


(b) for each such individual, the total of all relevant contribu- 
tions made before the particular time in respect of the individual 
does not exceed 


(i) $15,000, where the arrangement solely covers funeral ser- 
vices with respect to the individual, 


(ii) $20,000, where the arrangement solely covers cemetery 
services with respect to the individual, and 


(iii) $35,000, in any other case, 


and, for the purpose of this definition, any payment (other than the 
portion of the payment to be applied as a contribution to a cemetery 
care trust) that is made in consideration for the immediate acquisi- 
tion of a right to burial in or on property that is set apart or used as a 
place for the burial of human remains or of any interest in a build- 
ing or structure for the permanent placement of human remains, 
shall be considered to have been made pursuant to a separate ar- 
rangement that is not an eligible funeral arrangement; 

Related Provisions: 128.1(10)excluded right or interest’’(e)(iv) — No deemed dis- 
position on emigration of individual; 149(1)(s.1) — No tax on eligible funeral arrange- 
ment; 212(1)(v) — Withholding tax on payment from eligible funeral arrangement to 
non-resident; 248(1)“eligible funeral arrangement” — Definition applies to entire Act. 
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History: The definition “eligible funeral arrangement” in subsec. 148.1(1) amended by 
1998, c. 19, subsec. 177(1), applicable to 1993 et seg. The definition formerly read: 


“eligible funeral arrangement” at a particular time means an arrangement estab- 
lished and maintained by a qualifying person solely for the purpose of funding 
funeral services with respect to one or more individuals and of which there is one 
or more custodians each of whom was resident in Canada at the time the arrange- 
ment was established, where 
(a) each contribution made before the particular time under the arrangement 
was made for the purpose of funding funeral services to be provided by the 
qualifying person with respect to an individual, and 


(b) for each such individual, the total of all relevant contributions made 
before the particular time in respect of the individual under the arrangement 
does not exceed $15,000: 
Regulations: 201(1)(f) (information return on return of funds); 202(2)(m) (informa- 
tion return on payment to non-resident). 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


“funeral or cemetery services’ with respect to an individual 
means funeral services with respect to the individual, cemetery ser- 
vices with respect to the individual or any combination of such 
services; 

History: The definition “funeral or cemetery services” added to subsec. 148.1(1) by 
1998, c. 19, subsec. 177(4), applicable to 1993 er seq. 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


“funeral services” with respect to an individual means property 
and services (other than cemetery services with respect to the indi- 
vidual) that relate directly to funeral arrangements in Canada in 
consequence of the death of the individual; 


Related Provisions: 255 — “Canada” includes coastal waters. 


History: The definition “funeral services” in subsec. 148.1(1) amended by 1998, c. 19, 
subsec. 177(1), applicable to 1993 et seg. The definition formerly read: 


“funeral services” with respect to an individual means property and services that 
relate directly to funeral, burial, cremation or cemetery arrangements in Canada 
in consequence of the death of the individual or to any combination of such 
arrangements; 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


“qualifying person” means a person licensed or otherwise author- 
ized under the laws of a province to provide funeral or cemetery 
services with respect to individuals; 

History: The definition “qualifying person” in subsec. 148.1(1) amended by 1998, c. 
19, subsec. 177(1), applicable to 1993 er seg. The definition formerly read: 


“qualifying person” means a person licensed or otherwise authorized under the 
laws of a province to provide funeral services for individuals; 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


“relevant contribution” in respect of an individual under a partic- 
ular arrangement means 


(a) a contribution under the particular arrangement (other than a 
contribution made by way of a transfer from an eligible funeral 
arrangement) for the purpose of funding funeral or cemetery ser- 
vices with respect to the individual, or 


(b) such portion of a contribution to another arrangement that 
was an eligible funeral arrangement (other than any such contri- 
bution made by way of a transfer from any eligible funeral ar- 
rangement) as can reasonably be considered to have subse- 
quently been used to make a contribution under the particular 
arrangement by way of a transfer from an eligible funeral ar- 
rangement for the purpose of funding funeral or cemetery ser- 
vices with respect to the individual. 

Related Provisions: 148.1(1)“eligible funeral arrangement”(b) — Dollar limits on 

relevant contributions. 

History: Paras. (a) and (b) of the definition “relevant contribution” in subsec. 148.1(1) 

amended by 1998, c. 19, subsec. 177(3), applicable to 1993 et seq. Paras. (a) and (b) 

formerly read: 


(a) a contribution under the particular arrangement (other than a contribution 
made by way of a transfer from an eligible funeral arrangement) for the purpose 
of funding funeral services with respect to the individual, or 


(b) such portion of a contribution to another arrangement that was an eligible 
funeral arrangement (other than any such contribution made by way of a transfer 
from any eligible funeral arrangement) as can reasonably be considered to have 
subsequently been used to make a contribution under the particular arrangement 
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by way of a transfer from an eligible funeral arrangement for the purpose of 
funding funeral services with respect to the individual. 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


(2) Exemption for eligible funeral arrangements — Not- 
withstanding any other provision of this Act, 


(a) no amount that has accrued, is credited or is added to an eli- 
gible funeral arrangement shall be included in computing the in- 
come of any person solely because of such accrual, crediting or 
adding; 

(b) subject to paragraph (c) and subsection (3), no amount shall 
be 


(i) included in computing a person’s income solely because 
of the provision by another person of funeral or cemetery ser- 
vices under an eligible funeral arrangement, or 


(ii) included in computing a person’s income because of the 
disposition of an interest under an eligible funeral arrange- 
ment or an interest in a trust governed by an eligible funeral 
arrangement; and 


(c) subparagraph (b)(ii) shall not affect the consequences under 
this Act of the disposition of any right under an eligible funeral 
arrangement to payment for the provision of funeral or cemetery 
services. 


Related Provisions: 149(1)(s.1) — No tax on trust governing an eligible funeral 
arrangement; 149(1)(s.2) — No tax on cemetery care trust. 


History: Paras. 148.1(2)(b) and (c) amended by 1998, c. 19, subsec. 177(5), applicable 
to 1993 et seq. Paras. 148.1(2)(b) and (c) formerly read: 


(b) subject to paragraph (c) and subsection (3), no amount shall be 


(i) included in computing a person’s income solely because of the provision 
by another person of funeral services under an eligible funeral arrangement, 
or 


(ii) included in computing a person’s income because of the disposition of 
an interest under an eligible funeral arrangement or an interest in a trust gov- 
erned by an eligible funeral arrangement; and 


(c) subparagraph (b)(ii) shall not affect the consequences under this Act of the 
disposition of any right under an eligible funeral arrangement to payment for the 
provision of funeral services. 


Interpretation Bulletins: [T-531: Eligible funeral arrangements. 


(3) Income inclusion on return of funds — Where at any par- 
ticular time in a taxation year a particular amount is distributed 
(otherwise than as payment for the provision of funeral or cemetery 
services with respect to an individual) to a taxpayer from an ar- 
rangement that was, at the time it was established, an eligible fu- 
neral arrangement and the particular amount is paid from the bal- 
ance in respect of the individual under the arrangement, there shall 
be added in computing the taxpayer’s income for the year from pro- 
perty the lesser of the particular amount and the amount determined 
by the formula 


A+B-C 
where 
A is the balance in respect of the individual under the arrangement 


immediately before the particular time (determined without re- 
gard to the value of property in a cemetery care trust); 


B is the total of all payments made from the arrangement before 
the particular time for the provision of funeral or cemetery ser- 
vices with respect to the individual (other than cemetery services 
funded by property in a cemetery care trust); and 

C is the total of all relevant contributions made before the particu- 
lar time in respect of the individual under the particular arrange- 
ment (other than contributions in respect of the individual that 
were in a cemetery care trust). 


Proposed Amendment — 148.1(3)C 
C is the amount determined by the formula 
D-E 
where 
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D. is the total of all relevant contributions made before the partic- 
ular time in respect of the individual under the arrangement 
(other than contributions in respect of the individual that were 
in a cemetery care trust), and 


E_ is the total of all amounts each of which is the amount, if any, 
by which - 


- (b) the portion of the amount referred to in paragraph (a) 
that is added, because of this subsection, in computing a - 
taxpayer’s income. _ 

Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. 

146(2), will amend the description of C in subsec. 148.1(3) to read as above, applica- 

ble to amounts that are transferred, credited or added after December 20, 2002. 

Technical Notes: Section 148.1 is amende 

transfers from one EFA account to anothe 

lows: ... _ 


rovide specific rules relating to 
al terms, the changes are as fol- 


+ The provision that requires EFA distrib e included in income (subsec- 
~ tion 148.1(3)) is amended to ensure th termination of the amount that can 
~ subsequently be distributed from the 1 EFA account on a tax-free basis 

is reduced by the portion of the transferred amount that was not included in in- 
come (ie., that portion of the transferred amount that represents a return of 
_ contributions). ; 


These changes are described in more detail below. 


Subsection 148.1(3) provides for an income inclusion by a taxpayer in the event that 
there is a distribution of funds from an individual's EFA account to the taxpayer 
(c n as a payment for the provision of funeral or cemetery services with 
ndividual). The amount of the income inclusion is the lesser of the — 
ount and a second amount. In general terms, this second amount is 

‘ the formula: - a ——r—O 


A+B-C 
where ( 
A is the balance in the EFA account immediately before the distribution, 


B is the total of all payments made from the EFA account before the distribution 
_ for the provision of funeral or cemetery services, and 


C is the total of all “relevant contributions” in respect of the EFA account that 
were made before the distribution. - 


ount is defined in subsection 148.1(1) 


For the purpose of the description of C, an 
particular EFA account if 


to be a “relevant contribution” in re: 


+ the amount was contributed to the p. 


he F lar EFA account otherwise than by way 
of transfer from another EFA account, or 


+ the amount was contributed to another EFA account (otherwise than by way of 
transfer) and subsequently transferred (either from the original or a subsequent 
EFA account) to the particular EFA account. _ 


The effect of subsection 148.1(3) is to include in the income of the taxpayer the 
lesser of the amount received and an amount which generally represents the income 
ulated in the EFA account. If the amount received by the taxpayer is greater 
mount included in the taxpayer s income, the excess generally represents a 
le refund of relevant contributions (represented by the variable C in the 


The description of C is amended so that its value is reduced, in effect, by any rele- 
vant contributions previously transferred from the EFA account to another EFA ac- 
count. This ensures that the amount of the transferred relevant contribution (which, 
by virtue of subsection 148.1(3), can be distributed from the recipient EFA account 
tax-free) cannot also be used to support a subsequent tax-free withdrawal from the 


transferor EFA account. 


The description of C is amended to provide that its value is determined by the 
formula 


D-E 


For this purpose, the value of D is the amount determined under the existing descrip- 
tion of C. The value of E is the total of all amounts each of which is 


+ an amount which was previously transferred from the EFA account and deemed, 
by new subsection 148.1(4), to be a distribution 


minus 


+ the portion of the deemed distribution that was required, by subsection 148.1(3). 
to be included in computing a taxpayer’s income. 
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Related Provisions: 12(1)(z.4)—JInclusion into income from — property; 

212(1)(v) — Withholding tax on payment to non-resident; 257 — Formula amounts 

cannot calculate to less than zero. 

History [148.1(3)]: Subsec. 148.1(3) amended by 1998, c. 19, subsec. 177(6), appli- 

cable to 1993 et seg. Subsec. 148.1(3) formerly read: 
(3) Where at any particular time in a taxation year a particular amount is distrib- 
uted (otherwise than as payment for the provision of funeral services with re- 
spect to an individual) to a taxpayer from an arrangement that was, at the time it 
was established, an eligible funeral arrangement and the particular amount is 
paid from the balance in respect of the individual under the arrangement, there 
shall be added in computing the taxpayer’s income for the year from property the 
lesser of the particular amount and the amount determined by the formula 


A+B-C 
where 


A’ is the balance in respect of the individual under the arrangement immedi- 
ately before the particular time; 


B is the total of all payments made from the arrangement before the particular 
time for the provision of funeral services with respect to the individual; and 


C is the total of all reievant contributions made before that time in respect of 
the individual under the particular arrangement. 


Regulations: 201(1)(f) (information return), 
Interpretation Bulletins: IT-531: Eligible funeral amanegments, 


(4) Deemed distribution on transfer ~~ Ifa ata paniculert thee 

an amount relating to the balance in respect of an individual 
ferred to in this subsection and in subsection (5) as the “trans- 
feror”) under an eligible funeral arrangement (referred to in this 
subsection and in subsection 15) as. the 


ent 
ble funeral arrangement (referred to in thi 
section 8) as the * ‘recipient arrangement’), 


(a) the amount is deemed to be distributed to the Gant: (or, 
if the transferor is deceased at the particular time, to the recipi-- 
ent) at the particular time from the transferor arrangement and 
to be paid from the balance in respect of the transferor under 
the transferor arrangement; and _ i 


_(b) the amount is deemed to be ac | 
by way of a transfer from an e ligible funeral arrangement) at 
the particular time under the recipient arrangement - the pur- 
pose of funding funeral ¢ or cemetery / i 
the recipient. 


Related Provisions: ” 115) — No dee ed distribution transfer to same 
individual. : : ; 


(5) Non-application of subsection (4)- 
not apply if | 


(a) the dolore and the recipient are the same individual; 


>) the amount that i is transferred, credited or added to the bale 
ance in respect of the individual under the recipient arrange 
ment is equal to the balance in respect of the individual under — 
the transferor aT veeCny ie ‘Before the ons 
time; and 5 


(c) the fee atrangement i terminated immediate y after 
the transfer. _ 


Application: The July 18, 2005 draft iesisiation (Part 2s ee subsec. 
146(3), will add subsecs. 148.1(4) and (5), applicable t to amounts that are tonsteu ><, 
credited or added after December 20, 2002. oe 


Technical Notes: Section 148.1 is amended to moe shecibie niles roland oe 
transfers from one EFA account to another. > general ferms, ihe ae 7 are as 
follows: 


« Anew provision (paragraph 148.1(4)(a)) eons the transferred amount to be dis- 
tributed to the individual from whose EFA account the amount is transferred. 
However, if that individual is deceased, the amount is deemed to be distributed 
to the individual to whose EFA account the amount is transferred, This ensures 
that the transfer is included in income (to the extent that it does not exceed the 
income accumulated i in the transferor account). : _ 


ubsection an a in sub- 


“Subsection (4) does. 


>» Anew provision (paragraph 148.1(4)(b)) deems the Pansened amount to be a 
contribution made to the recipient EFA account other than by way of transfer. 


Income Tax Act, Part I 


This ensures that the earning: 
again when it is distrib 


pecomnt a8 the transferor EPA account is” terminated ee 
_ transfer. : 


amount exceeds - pee sehen in the transfe: 
Paragraph: 148. 1(4)(b) deems: the amount transte 


the income portion of the transferred amount ‘ah | is ‘included in income, oe 
subsection 148.1(3), as a distribution from the transferor account) i iS consid ed to be 
a “relevant contribution” in respect o 
otherwise be, because of the defi scibution” e : 

148.1(1)). This allows it to subsequently te Ls from the recipient EFA c- 
count on a tax-free basis. : 


New subsection 148.1(5) provides that new subeckon 148. 1(4) does not top) when 
the entire balance of an individual’s EFA account is transferred to another EFA ac- 
count of the same individual and the transferor EFA account is” terminated immedi- 
ately after the transfer. cine: there will — no deemed distribution. feoylting) : 
from such a transfer. So 


The following examples illustrate the application of the amendments to. subsection 
148.1, _ 


Example l 


Paul sets up an EFA account for he pre indus a his fuga exp 
_ contributes $10,000 to his account, and earns $7,000 of interest in the account. 

Paul transfers $3,000 to an EFA account MEENA rapa Sor his ee 

Gaby. 


The transferred amount is eed to he a ae Ae to Paul le new para- 
graph 148.1(4)(a). Consequently, Paul includes in his income, under $ ‘section 
— 148,1(3), an amount of $3,000, which is the lesser a. 


¢ $3,000, which is the amount distributed, and 


* $7,000, which is the amount, es 
1AS,1(3): 


ae yy the formula under subsection 


A+B- Chere C= D- 0 


=$1i, 000 + $0- 10, 000 - $0) 


The transfer is tr eated, in effect, as a aiinion of a portion of the: edee. : 
accumulated in the plan. . 


_ Under new paragraph 148. I(4)(b), te. epee amount is es denial 10 oe : 
_ 4 contribution made, other than by way of transfer, to Gaby’ ‘S EFA account. 

_ Thus, the $3,000 is considered to be a relevant contr ibution in respec of Gaby’s 
EFA account, and can SE SCGECELY be withdraw. n tax-free. 


Example 2 


The aos are the same as in Beonple L excel that Paul vonsers $73, 000 to. : 

Gaby's EFA, : — 

The transferred amount is deemed to be a distribution to Paul under hew para- 

graph 148. 1(4)(a). Con sequently, Paul includes in his income, a subsection 
148.1(3), an amount of $7,000, which is the lesser of i : 

_ + $13,000, which is the amount distributed, and. 


* $7,000, which is the amount serermingd by the formula yideh subpesien 
148.1(3):. : 


Be 


Ape ‘C (where C= ae fas 


$17,004 0- ($10,000 - 04 


The hase is treated, in effect, as a distribution of all of the income accumu- 
lated in the plan ($7,000), which is taxable, plus a return of a portion of the 
relevant contributions in respect of the EFA ($6, 000), which is not taxable. 


_ Under new paragraph 148.1(4)(b), he’ transferr ed amount is also deemed to be 
a contribution made, other than by way of transfer, to Gaby’s EFA account. This 
has no particular significance with respect to the portion of the transfer that 
represents relevant contributions in respect of Paul’s EFA account, since this’ 
amount would be considered to be a relevant contribution to Gaby’s EFA ac- 
count under the existing rules. However, it does have significance with | respect to 
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the portion of the transfer that represents income in Paul’s EFA account, in that 
it allows that portion to become a relevant contribution in respect of Gaby’s 
EFA account which can ‘then be withdrawn from Gaby’s account tax-free. 


in Example 2. After the transfer of $13,000, the bal- 
it is $4,000, all of which represents re evant contribu- 
unt. Over the next few years, the account earns an_ 
Paul then withdraws the entire balance from the 


on 


tion under subsection 148.1 
which is the lesser of: 
nount of the withdrawal, and 


& . $2,500, which is the amount determined by the formula Ww 


r subsection — 


A+ B-C (where C=D- 


7 296,500 +0- 610,000- 5 
The value of E ($6,000) is the excess of the amo 
ferred and to which subsection 148.1(4) applied 

that amount that was included in income under ub 


Zax 


History [s. 148.1]: S. 148.1 added by 1995, c. 21, s. 62, applicable to 1993 et seq. 


Definitions [s. 148.1]: “amount” — 248(1); “Canada” — 255; “cemetery care 
trust” — 148.1(1), 248(1); “cemetery services”, “custodian” — 148.1(1); “eligible fu- 
neral arrangement” — 148.1(1), 248(1); “funeral or cemetery services”, “funeral ser- 
vices” — 148.1(1); “individual”, “property” — 248(1); “province” — Interpretation 
Act 35(1); “qualifying person” — 148.1(1); “recipient”, “recipient arrangement” — 
148.1(4); “relevant contribution” — 148.1(1); “resident in Canada” — 250; “taxation 
year” — 249; “taxpayer” — 248(1); “transferor” — 148.1(4); “trust” — 104(1), 
248(1), (3). 


DIVISION H — EXEMPTIONS 
Miscellaneous Exemptions 


149. (1) Miscellaneous exemptions — No tax is payable under 
this Part on the taxable income of a person for a period when that 
person was 
(a) employees of a country other than Canada — an of- 
ficer or servant of the government of a country other than Can- 
ada whose duties require that person to reside in Canada 


(i) if, immediately before assuming those duties, the person 
resided outside Canada, 


(ii) if that country grants a similar privilege to an officer or 
servant of Canada of the same class, 
(iii) if the person was not, at any time in the period, engaged 
in a business or performing the duties of an office or employ- 
ment in Canada other than the person’s position with that 
government, and 
(iv) if the person was not during the period a Canadian 
citizen; 
Related Provisions: 94.1(1)‘exempt taxpayer’ (a) — Exclusion from foreign invest- 
ment entity accrual rules; 149(1)(b) — Family members and servants, 212(14)(c)(i) — 
Certificate of exemption; Canada-U.S. Tax Treaty:Art. XIX — Government service; 
Canada-U.S. Tax Treaty:Art. XX VIII — Diplomatic agents and consular officers; Can- 
ada-U.K. Tax Treaty:Art. 25 — Diplomatic and consular officials. 
(b) members of the family and servants of employees 
of a country other than Canada — a member of the family 
of a person described in paragraph (a) who resides with that per- 
son, or a servant employed by a person described in that 
paragraph, 
(i) if the country of which the person described in paragraph 
(a) is an officer or servant grants a similar privilege to mem- 
bers of the family residing with and servants employed by an 
officer or servant of Canada of the same class, 
(ii) in the case of a member of the family, if that member was 
not at any time lawfully admitted to Canada for permanent 
residence, or at any time in the period engaged in a business 
or performing the duties of an office or employment in 
Canada, 


S. 149(1)(d.1) 


(iii) in the case of a servant, if, immediately before assuming 
his or her duties as a servant of a person described in para- 
graph (a), the servant resided outside Canada and, since first 
assuming those duties in Canada, has not at any time en- 
gaged in a business in Canada or been employed in Canada 
other than by a person described in that paragraph, and 


(iv) if the member of the family or servant was not during the 
period a Canadian citizen; 


Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from foreign invest- 
ment entity accrual rules. 


(c) municipal authorities [and First Nation bands] — a 
municipality in Canada, or a municipal or public body perform- 
ing a function of government in Canada; 


Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from foreign invest- 
ment entity accrual rules; 149(1)(d)-(d.6) — Municipal or provincial corporations. 


(d) corporations owned by the Crown — a corporation, 
commission or association all of the shares (except directors’ 
qualifying shares) or of the capital of which was owned by one 
or more persons each of which is Her Majesty in right of Canada 
or Her Majesty in right of a province; 


Related Provisions: 27(2) — Prescribed federal Crown corporations are taxable; 
94.1(1)exempt taxpayer’(a) — Exclusion from foreign investment entity accrual 
rules: 149(1.1) — No exemption where other person has a right to acquire shares; 
149(1.3) — No exemption if 10% ownership or de facto control by non-government, 
181.1(3)(c) — Exemption from Part 1.3 tax; 212(1)(b)(ii)(C)V) — No withholding 
tax on bond interest paid to non-residents; 227(14) — Exemption from tax under other 
Parts; 227(16) — Corporation deemed not private corporation for Part IV tax; Reg. 
1216 — Exemption from Part XII tax. 


History: Para. 149(1)(d) amended by 2001, c. 17, subsec. 145(1), applicable to taxa- 
tion years and fiscal periods that begin after 1998. The para. formerly read: 


(d) a corporation, commission or association all of the shares (except directors’ 
qualifying shares) or of the capital of which was owned by Her Majesty in right 
of Canada or a province; 


Para. 149(1)(d) amended by 1998, c. 19, applicable to taxation years and fiscal periods 
that begin after 1998. Para. 149(1)(d) formerly read: 


(d) a corporation, commission or association not less than 90% of the shares or 
capital of which was owned by Her Majesty in right of Canada or a province or 
by a Canadian municipality, or a wholly-owned corporation subsidiary to such a 
corporation, commission or association, but this paragraph does not apply 


(i) to such a corporation, commission or association if a person other than 
Her Majesty in right of Canada or a province or a Canadian municipality 
had, during the period, a right under a contract, in equity or otherwise either 
immediately or in the future and either absolutely or contingently, to, or to 
acquire, shares or capital of that corporation, commission or association, and 


(ii) to such a wholly-owned subsidiary corporation if a person other than Her 
Majesty in right of Canada or a province or a Canadian municipality had, 
during the period, a right under a contract, in equity or otherwise either im- 
mediately or in the future and either absolutely or contingently, to, or to 
acquire, shares or capital of that wholly-owned subsidiary corporation or of 
the corporation, commission or association of which it is a wholly-owned 
subsidiary corporation; 

Selected Cases [para. 149(1)(d)]: Entreprises Chelsea Ltée y. MNR, (1970] C.T.C. 

598 (Exch.) (Wholly owned subsidiary of municipality allowed exemption from tax on 

sale profit). 


Interpretation Bulletins: IT-347R2: Crown corporations (archived). 


(d.1) corporations 90% owned by the Crown — a corpo- 
ration, commission or association not less than 90% of the 
shares (except directors’ qualifying shares) or of the capital of 
which was owned by one or more persons each of which is Her 
Majesty in right of Canada or Her Majesty in right of a province; 


Related Provisions: 27(2) — Prescribed federal Crown corporations are taxable; 
94.1(1)“exempt taxpayer”(a) — Exclusion from foreign investment entity accrual 
rules: 149(1.1) —No exemption where other person has a right to acquire shares; 
149(1.3) — No exemption if 10% ownership or de facto control by non-government; 
181.1(3)(c) — Exemption from Part 13 tax: 212(1)(b)(ii)(C)V) — No withholding 
tax on bond interest paid to non-residents; 227(14) — Exemption from tax under other 
Parts: 227(16) — Corporation deemed not private corporation for Part IV tax; Reg. 
1216 — Exemption from Part XII tax. 
History: Para. 149(1)(d.1) amended by 2001, c. 17, subsec. 145(1), applicable to taxa- 
tion years and fiscal periods that begin after 1998. The para. formerly read: 
(d.1) a corporation, commission or association not less than 90% of the shares 
(except directors’ qualifying shares) or of the capital of which was owned by Her 
Majesty in right of Canada or a province; 
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Para. 149(1)(d.1) added by 1998, c. 19, applicable to taxation years and fiscal periods 
that begin after 1998. 


(d.2) wholly-owned corporations — a corporation all of the 
shares (except directors’ qualifying shares) or of the capital of 
which was owned by one or more persons each of which is a 
corporation, commission or association to which this paragraph 
or paragraph (d) applies for the period; 
Related Provisions: 27(2) — Prescribed federal Crown corporations are taxable; 
94.1(1)“exempt taxpayer’(a)— Exclusion from foreign investment entity accrual 
rules; 149(1.1) —No exemption where other person has a right to acquire shares; 
149(1.11) — Election for corporation that was taxable before 1999 to remain taxable; 
149(1.3) — No exemption if 10% ownership or de facto control by non-government; 
181.1(3)(c) — Exemption from Part 1.3 tax; 212(1)(b)(ii)(C)\TV) — No withholding 
tax on bond interest paid to non-residents; 227(14) — Exemption from tax under other 
Parts; 227(16) — Corporation deemed not private corporation for Part IV tax; Reg. 
1216 — Exemption from Part XII tax. 
History: Para. 149(1)(d.2) amended by 2001, c. 17, subsec. 145(1), applicable to taxa- 
tion years and fiscal periods that begin after 1998. The para. formerly read: 
(d.2) a corporation all of the shares (except directors’ qualifying shares) or of the 
cope os which was Sa aeae a a cea cs or association to 


Para. 149(1)(d.2) added by 1998, c. 19, applicable to taxation years and fiscal periods 
that begin ae 1998. 
(d.3) 90% owned corporations — a corporation, commis- 
sion or association not less than 90% of the shares (except direc- 
tors’ qualifying shares) or of the capital of which was owned by 


(i) one or more persons each of which is Her Majesty in right 
of Canada or a province or a person to which paragraph (d) 
or (d.2) applies for the period, or 


(ii) One or more municipalities in Canada in combination 
with one or more persons each of which is Her Majesty in 
right of Canada or a province or a person to which paragraph 
(d) or (d.2) applies for the period; 
Related Provisions: 27(2) — Prescribed federal Crown corporations are taxable: 
94.1(1)"exempt taxpayer’(a) — Exclusion from foreign investment entity accrual 
rules; 149(1.1)— No exemption where other person has a right to acquire shares; 
149(1.11) — Election for corporation that was taxable before 1999 to remain taxable; 
149(1.3) —No exemption if 10% ownership or de facto control by non-government; 
181.1(3)(c) — Exemption from Part 1.3 tax; 212(1)(b)(ii)(C)UV) — No withholding 
tax on bond interest paid to non-residents; 227(14) — Exemption from tax under other 
Parts; 227(16) — Corporation deemed not private corporation for Part IV tax; Reg. 
1216 — Exemption from Part XII tax. 
History: Subpara. 149(1)(d.3)(i) amended by 2001, c. 17, subsec. 145(2) to add the 
words “one or more persons each of which is”, applicable to taxation years and fiscal 
periods that begin after 1998. 


Para. 149(1)(d.3) added by 1998, c. 19, applicable to taxation years and fiscal periods 
that begin after 1998. 
(d.4) combined [Crown] ownership — a corporation all of 
the shares (except directors’ qualifying shares) or of the capital 
of which was owned by one or more persons each of which is a 
corporation, commission or association to which this paragraph 
or any of paragraphs (d) to (d.3) applies for the period; 


Related Provisions: 27(2) — Prescribed federal Crown corporations are taxable; 


94.1(1)"exempt taxpayer’(a) — Exclusion from foreign investment entity accrual 
rules; 149(1.1) — No exemption where other person has a right to acquire shares; 
149(1.11) — Election for corporation that was taxable before 1999 to remain taxable: 
149(1.3) —No exemption if 10% ownership or de facto control by non-government; 


181.1(3)(c) — Exemption from Part I.3 tax: 212(1 )(b)Gi)(C)\(TV) — No withholding 
tax on bond interest paid to non-residents; 227(14) — Exemption from tax under other 
Parts; 227(16) — Corporation deemed not private corporation for Part IV tax: Reg. 
1216 — Exemption from Part XII tax. 

History: Para. 149(1)(d.4) amended by 2001, c. 17, subsec, 145(3) to add the words 
“one or more persons each of which is”, applicable to taxation years and fiscal periods 
that begin after 1998. 


Para. 149(1)(d.4) added by 1998, c. 19, applicable to taxation years and fiscal periods 

that begin after 1998. 
(d.5) municipal corporations — subject to subsections (1.2) 
and (1.3), a corporation, commission or association not less than 
90% of the capital of which was owned by one or more munici- 
palities in Canada, if the income for the period of the corpora- 
tion, commission or association from activities carried on 
outside the geographical boundaries of the municipalities does 
not exceed 10% of its income for the period; 


Income Tax Act, Part I 


pie Amendment- — eee 5) 


a 


jae the Act for any Goation. yea 


made that is necessary to give eff 


Tn cians with the Tor Court o Canada decision in Otinths Development 
C “orporation Limited and 72902 Mani. ‘oba Limited v. The Queen, 94 D.Y.C, 1234, 
[1994] 1 C.T.C. 2424, an entity could be considered a m nicipality for th purpose of — 
this paragraph on the basis of the functions it exercised. More. recently, however, the 
decision in Tawich Development Corporation vy. Deputy Minister of Revenue of Que- 
bec, {1997| 2 C.N.L.R. 187 (Que. Civil Chamber); aff'd 2001 D.T.C. 5144 (Que. — 
C.A.), a decision under the Taxation Act (Quebec), held that an entity could not attain 
the status of a municipality by exercising municipal functions but only by statute, 
letters patent or order. From a tax: policy perspective, it is desired that the « 
previously entitled to the exemption on the basis of the Otineka decision continue to 
have access to the exemption. This amendment resolves the uncertainty resulting 
from the two conflicting cases. The exemption in paragraph 149(1)(d.5) is therefore — 
extended to include any corporation, commission or association at least 90% of the — 
capital of which was owned by one or more entities each of which is a municipal or 
public body performing a function of government in Canada, which is consistent 
with the bodies described in paragraph 149(1)(c). / 


Letter from Dept. of Finance, September 10, 2002: 
{Letter sent to 13 provincial and territorial officials —ed.] 


Dear [xxx]: 


| am writing to inform you of my intention to recommend to the Minister ‘of Finance 

that, as a result of the recent decision of the Quebec Court of Appeal in Tawich 

Development Corporation v. Deputy Minister of Revenue of Quebec ({2000] 3 

CNEL R. (383), the federal Inc ome Tax Act a oe ee to prove that certain : 
applied in respect of municipal or public bodies performing a fensction of government 

in Canada. Prior to discussing this matter with my Minister, though, I want to set out 

the relevant background information for you and solicit your views. 


Under paragraph 149(1)(d.5) of the ITA, no tax is payable under Part | on the ‘xable 
income of a corporation, commission or association owned by a municipality. Until 
recently, /ndian Act bands were often considered municipalities for income tax pur- 
poses on the basis of the functions they exercised and, on this basis, many corpora- 
tions owned by /rdian Act bands were exempted from Part I tax under paragraph 
149(1)(d.5). However, as a result of the decision in Tawich, in which the court held 
that an entity can only attain the status of a municipality through constituting docu- 
ments of a province, the Canada Customs and Revenue Agency (CCRA) has advised 
us that it could no longer treat Indian Act bands as municipalities for income tax 
purposes. Therefore, without legislative changes, corporations owned by Indian. Act 
bands would no longer be exempt from Part I tax under paragraph 149(1)(d.5). 


tn order to ensure the continued application of an exemption from Part | tax for In- 
dian Act band corporations, | am prepared to recommend expanding the exemption 
under paragraph 149(1)(d.5) (and related provisions under section 149) to include 
corporations, commissions and associations owned by a municipal or public body 
performing a function of government. This will have the effect of ensuring that the 
taxable income of corporations owned by Indian Act bands continues to be exempt 
from Part I tax insofar as Indian bands are public bodies performing a function of 
government in Canada. The current geographic restriction found in paragraph 
149(1)(d.5) will also apply to corporations, commissions and associations owned by 
a municipal or public body performing a function of government. Therefore, the ex- 
emption from Part I income tax will only be available to Indian Act band corpora- 


tions, commissions and associations that earn substantially all of ney taxable income 
On reserve. 


In addition, under current subsections 110. 1(1) and 118, 1) of the ITA, corporations 
may deduct amounts from taxable income that constitute a charitable or ecological 
gift to, inter alia, a municipality. I am also prepared to recommend expanding the 
scope of these provisions to also allow deductions for charitable or ecological gifts to 
a municipal or public body performing a function of government in Canada. It is my 
understanding that this proposal is consistent with what is currently the administra- 
tive practice of the Canada Customs and Revenue Agency (CCRA). 
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My officials have informed me that these proposed amendments should have little, if 
any, impact on either federal or provincial revenues insofar as what is proposed is to 
legislate what has been a long-standing administrative practice. If you would like 
further information on this proposal, please contact Mr. Paul Rochon ((613) 996- 
9447). Director of Intergovernmental Tax Policy, Research and Evaluation Division 
or we can discuss this matter at the meeting of the Federal-Provincial Committee on 
Taxation on October 4. 2002. 


Sincerely, : 
Stephen R. Richardson 


Proposed Amendment — 149(1)(d.5) 

Letter from Dept. of Finance, May 5, 2004: , 

Dear [xxx]: : 

I am responding to your letter to me of March 17, 2004 and-discussions with Stephanie 
Smith concerning the tax-exempt status of an amalgamated corporation (“[xxx]”). Once 
amalgamated, [xxx] will be approximately 59% owned by Municipality A and 41% 
owned by Municipality B. However, while Municipality A will directly own 59% of 
[xxx] Municipality B will indirectly own 41% of [xxx] due to the interposition of a 


[xxx] which is wholly owned by Municipality B. 


In general, paragraphs 149(1)(c) through (d.6) of the Act exem from tax under Part I 
of the Act municipalities in Canada, Crown corporations and municipal corporations, 
as well as certain other corporations jointly or indirectly ow he Crown or mu- 
nicipalities in Canada. With respect to corporations owned by municipalities, the fol- 
lowing combinations are provided for in the Act: 


+ paragraph 149(1)(d.3) — a corporation not less than 90% of the shares of which 
are owned by one or more municipalities in Canada in combination with one or 
more persons each of which is Canada, a province, a corporation all of the shares 
of which are owned by Canada or a province, or a wholly-owned subsidiary of 
such a corporation; — 


paragraph 149(1)(d.5) — subject to an income and control test, a corporation not 


less than 90% of the capital of which is owned by one or more municipalities in 
Canada; 


« paragraph 149(1)(d.6) — subject to an income and control test, a corporation all of 


the shares of which are owned by one or more persons each of which is a corpora-- 


tion to which paragraph 149(1)(d.5) or (4.6) itself applies. 


[xxx] will not satisfy the requirements of any of the above-noted provisions. 


You have asked us to recommend an amendment to the Act such that a corporation al 

of the shares of which are held by a combination of municipalities and corporations 
described in paragraph 149(1)(d.5) of the Act, will also qualify as a tax exempt 
corporation.  . 

We consider the requested amendment to be consistent with the underlying policy ob- 
jective of the provision; consequently, we are prepared to recommend that the Jacome 
Tax Act be amended to provide that a corporation will be exempt from tax under Part I 
of the Act provided that all of the shares of the corporation are owned by one or more 
municipalities in Canada in combination with one or more persons each of which is a 
corporation to which paragraph 149(1)(d.5) or 149(1)(d.6) applies for the period. Fur- 
thermore, our recommendation would be that the amendment be effective after April 
30, 2004. = =——me® 

While I cannot offer any assurance that our recommendation in this matter will be ac- 
cepted, I hope our statement of intent in this letter will be helpful in responding to your 
concern. 


Yours sincerely, 


Brian Ermewein 
Director, Tax Legislative Division, Tax Policy Branch 


Related Provisions: 94.1(1)exempt taxpayer’ (a) — Exclusion from foreign invest- 
ment entity accrual rules; 149(1.1) — No exemption where other person has a right to 
acquire shares; 149(1.2) — Meaning of “outside the geographical boundaries”; 
149(1.3) — No exemption if 10% ownership or de facto control by non-government, 
149(11) — Geographical boundaries of body performing function of government; 
181.1(3)(c) — Exemption from Part [3 tax; 212(1)(b)(ii)(C)UV) — No withholding 
tax on bond interest paid to non-residents; 227( 14) — Exemption from tax under other 
Parts: 227(16) — Corporation deemed not private corporation for Part IV tax; Reg. 
1216 — Exemption from Part XII tax. 
History: Para. 149(1)(d.5) added by 1998, c. 19, applicable to taxation years and fiscal 
periods that begin after 1998. 
(d.6) subsidiaries of municipal corporations — subject to 
subsections (1.2) and (1.3), a particular corporation all of the 
shares (except directors’ qualifying shares) or of the capital of 
which was owned by one or more persons each of which is a 
corporation, commission or association to which paragraph (d.5) 
or this paragraph applies for the period if the income for the pe- 
riod of the particular corporation from activities carried on 
outside 
(i) if paragraph (d.5) applies to the other corporation, com- 
mission or association, the geographical boundaries of the 
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municipalities referred to in that paragraph in its application 
to that other corporation, commission or association, or 


(ii) if this paragraph applies to the other corporation, com- 
mission or association, the geographical boundaries of the 
municipalities referred to in subparagraph |i) in its applica- 
tion to that other corporation, commission or association, 


Proposed Amendment — 149(1)(4.6)(i), (ii) _ 
(i) if paragraph (4.5) applies to the other corporation, com- 
_ mission or association, the geographical boundaries of the 
_ entities referred to in that paragraph in its application to 

‘that other corporation, commission or association, or 


(ii) if this paragraph applies to the other corporation, com- 

mission or association, the geographical boundaries of the . 

entities referred to in subparagraph (i) in its application to 

that other corporation, commission or association; 
Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. 
147(2), will amend subparas. 149(1)(d.6)(i) and (ii) to read as above, applicable to 
taxation years that begin after May 8, 2000. 
Notwithstanding subsec. 152(4) to (), ¢ yy assessment of a taxpayer’s tax payable 
under the Act for any taxation year that began before February 27, 2004 shall be 
made that is necessary to give effect to the nent. 
Technical Notes: Paragraph 149(1)(4.6) e empts from tax, subject to an income 
test, a wholly-owned subsidiary of a corporation, commission or association referred 
to in paragraph 149(1)(d.5). As a consequence of the amendment to paragraph 
149(1)(d.5), the geographical boundaries of the entities referred to in subparagraphs 
(i) and (i) of paragraph 149(1)(d.6) are expanded to include references to all of the 
entities in the amended 149(1)(d.5). : ; 


does not exceed 10% of its income for the period; 


Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from foreign invest- 
ment entity accrual rules; 149(1.1) — No exemption where other person has a right to 
acquire shares; 149(1.2) — Meaning of “outside the geographical boundaries”; 
149(1.3) — No exemption if 10% ownership or de facto control by non-government, 
149(11) — Geographical boundaries of body performing function of government, 
181.1(3)(c) — Exemption from Part 1.3 tax; 212(1)(b)(ii)(C)AV) — No withholding 
tax on bond interest paid to non-residents; 227(14) — Exemption from tax under other 
Parts: 227(16) — Corporation deemed not private corporation for Part IV tax; Reg. 
1216 — Exemption from Part XII tax. 
History: The opening words of para. 149(1)(4.6) amended by 2001, c. 17, subsec. 
145(4), applicable to taxation years and fiscal periods that begin after 1998. The open- 
ing words formerly read: 
(d.6) subject to subsections (1.2) and (1.3), a particular corporation all the shares 
(except directors’ qualifying shares) or of the capital of which was owned by 
another corporation, commission or association to which paragraph (d.5) or this 
paragraph applies for the period if the income for the period of the particular 
corporation from activities carried on outside 
Para. 149(1)(d.6) added by 1998, c. 19, applicable to taxation years and fiscal periods 
that begin after 1998. 
(e) certain organizations — an agricultural organization, a 
board of trade or a chamber of commerce, no part of the income 
of which was payable to, or was otherwise available for the per- 
sonal benefit of, any proprietor, member or shareholder thereof; 
Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from foreign invest- 
ment entity accrual rules; 149(2)— Income not to include taxable capital gains; 
149(12) — Information — returns; 181.1(3)(c) —Exemption from Part Pee taxes 
227(14) — Exemption from tax under other Parts. 
Registered Charities Newsletters: 19 (what is the difference between a registered 
charity and a non-profit organization? ). 
(f) registered charities — a registered charity; 
Related Provisions: 94.1(1)“exempt taxpayer”(a) — Exclusion from foreign invest- 
ment entity accrual rules; 149.1 — Charities; 181.1(3)(c), 227(14) — Exemption from 
tax under other Parts; 248(1)“registered charity” — Registration provisions; Canada- 
U.S. Tax Treaty:Art. XXI:1 — Religious, literary, scientific, educational or charitable 
organization — exemption from tax. 
Selected Cases [para. 149(1)(f)]: Vancouver Society of Immigrant & Visible 
Minority Women v. MNR, [1999] 2 C.T.C. 1 (SCC); aff’g [1996] 2 C.T.C. 88 (FCA) 
(Valid charitable organization must be constituted exclusively for charitable purposes); 
Hutterian Brethren et al. v. R., [1980] C.T.C. 1 (FCA) (Charitable organization exemp- 
tion not applicable to taxpayer conducting business). 


(g), (h) [Repealed under former Act] 


(h.1) Association of Universities and Colleges of Can- 
ada — the Association of Universities and Colleges of Canada, 
incorporated by the Act toe incorporate Association of Universt- 
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ties and Colleges of Canada, chapter 75 of the Statutes of Can- 
ada, 1964-65; 
Related Provisions: 94.1(1)‘exempt taxpayer”(a) — Exclusion from foreign invest- 
ment entity accrual rules; 181.1(3)(c), 22714) — Exemption from tax under other 
Parts. 


(i) certain housing corporations — a corporation that was 
constituted exclusively for the purpose of providing low-cost 
housing accommodation for the aged, no part of the income of 
which was payable to, or was otherwise available for the per- 
sonal benefit of, any proprietor, member or shareholder thereof; 
Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from foreign invest- 


ment entity accrual rules; 149(2)— Income not to include taxable capital gains; 
181.1(3)(c), 227114) — Exemption from tax under other Parts. 


(j) non-profit corporations for scientific research and 
experimental development — a corporation that was consti- 
tuted exclusively for the purpose of carrying on or promoting 
scientific research and experimental development, no part of 
whose income was payable to, or was otherwise available for the 
personal benefit of, any proprietor, member or shareholder 
thereof, that has not acquired control of any other corporation 
and that, during the period, 


(1) did not carry on any business, and 
(ii) expended amounts in Canada each of which is 


(A) an expenditure on scientific research and experimen- 
tal development (within the meaning that would be as- 
signed by paragraph 37(8)(a) if subsection 37(8) were 
read without reference to paragraph 37(8)(d)) directly un- 
dertaken by or on behalf of the corporation, or 


(B) a payment to an association, university, college or re- 
search institute or other similar institution, described in 
clause 37(1)(a)(i)(A) or (B) to be used for scientific re- 
search and experimental development, and 


the total of which is not less than 90% of the amount, if any, 
by which the corporation’s gross revenue for the period ex- 
ceeds the total of all amounts paid in the period by the corpo- 
ration because of subsection (7.1); 


Related Provisions: 37(1)(a)(ii)(C), 37(1)(a)Gii) — Deduction for R&D payments 
to corporation described in 149(1)(j); 94.1(1)“exempt taxpayer’ (a) — Exclusion from 
foreign investment entity accrual rules; 149(2) — Income not to include taxable capital 


gains; 149(7)— Prescribed form to be filed; 149(8), (9) — Interpretation rules; 
149(9) — Rules; 181.1(3)(c) — Exemption from Part I.3 tax; 227(14) — Exemption 
from tax under other Parts; 256(6)-(9) — Whether control acquired. 


History: Cl. 149(1)()(ii)(A) and the closing words of subpara. 149(1)(j)(ii) amended 
by 1996, c 21, subsecs. 37(2), (3); cl. G)(i)(A) applicable to taxation years that end 
after November 1991, closing words applicable to taxation years that begin after June 
1995. Cl. 149(1)(j)(ii)(A) and the closing words of subpara. 149(1)(j)(ii) formerly read: 
(A) an expenditure on scientific research and experimental development (within 
the meaning that would be assigned by subsection 37(7) if that subsection were 


read without reference to paragraph 37(8)(d)) directly undertaken by or on behalf 
of the corporation, or 


the total of which is not less than 90% of the corporation’s income for the 
period; 
Regulations: 2900(1) (definition of SR&ED, except where work performed pursuant 
to agreement in writing entered into before Feb. 28, 1995), 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


Information Circulars: 86-4R3: Scientific research and experimental development. 


Application Policies: SR&ED 96-10: Third party payments — approval process. 


(k) labour organizations — a labour organization or society 
or a benevolent or fraternal benefit society or order; 


Related Provisions: 94.1(1)exempt taxpayer’’(a) — Exclusion from foreign invest- 
ment entity accrual rules. 


Selected Cases [para. 149(1)(k)]: Actra Fraternal Benefit Society y. R., [1997] 3 
C.T.C. 61 (FCA); rev’g [1995] 2 C.T.C. 2671 (TCC) (Allocation of assets to a particu- 
lar fund was rebuttable presumption only); O’Brien y. R., [1985] 1 C.T.C. 285 (FCTD) 
(Distributed profits not taxable in hands of union members when placed in union’s 
strike funds and newspaper operated by unions). 


Income Tax Act, Part I 


Interpretation Bulletins: IT-389R: Vacation pay trusts established under collective 
agreements. 


(1) non-profit organizations — a club, society or association 
that, in the opinion of the Minister, was not a charity within the 
meaning assigned by subsection 149.1(1) and that was organized 
and operated exclusively for social welfare, civic improvement, 
pleasure or recreation or for any other purpose except profit, no 
part of the income of which was payable to, or was otherwise 
available for the personal benefit of, any proprietor, member or 
shareholder thereof unless the proprietor, member or shareholder 
was a Club, society or association the primary purpose and func- 
tion of which was the promotion of amateur athletics in Canada; 
Related Provisions: 94.1(1)“exempt taxpayer”(a) — Exclusion from foreign invest- 
ment entity accrual rules; 149(2)— Income not to include taxable capital gains; 
149(3) — Application of subsec. (1); 149(5) — Exception re investment income of cer- 
tain clubs; 149(12) — Information returns; 181.1(3)(c) — Exemption from Part I.3 tax; 
227(14) — Exemption from tax under other Parts; 248(1) — “person”; 248(1) — “reg- 
istered Canadian amateur athletic association”; Reg. 4900(1)(r) — Debt of non-profit 
corporation as qualified investment for RRSP, etc. 


Selected Cases [para. 149(1)(I)]: A.Y.S.A. Amateur Youth Soccer Assn. v. Canada 
(CRA), [2006] 3 C.T.C. 294 (FCA) (Promotion of sport in and of itself not charity); 
Elm Ridge Country Club Inc. v. MNR, [1999] 3 C.T.C. 163 (FCA); leave to appeal to 
SCC refused (1999), 246 N.R. 200 (note) (Interest income is income from property of 
non-profit organization); LIUNA Local 527 Members’ Training Trust Fund v. Canada, 
[1992] 2 C.T.C. 2410 (TCC) (Trust fund exempted from tax on interest earned from 
surplus funds); Gull Bay Development Corp. v. R., [1984] C.T.C. 159 (FCTD) (Profits 
from logging operations exempt from tax when funds used for social and charitable 
activities on reserve). 


Interpretation Bulletins: IT-83R3: Non-profit organizations — Taxation of income 
from property; IT-304R2: Condominiums; IT-409: Winding-up of a non-profit organi- 
zation (archived); IT-496R: Non-profit organizations. 


I.T. Technical News: 4 (condominium corporations). 
Advance Tax Rulings: ATR-29: Amalgamation of social clubs. 
Registered Charities Newsletters: 19 (what is the difference between a registered 
charity and a non-profit organization?). 
(m) mutual insurance corporations — a mutual insurance 
corporation that received its premiums wholly from the insur- 
ance of churches, schools or other charitable organizations; 
Related Provisions: 94.1(1)exempt taxpayer’ (a) — Exclusion from foreign invest- 


ment entity accrual rules; 181.1(3)(c) — Exemption from Part 1.3 tax; 227(14) — Ex- 
emption from tax under other Parts. 


(n) housing companies — a limited-dividend housing com- 
pany (within the meaning of that expression as defined in sec- 
tion 2 of the National Housing Act), all or substantially all of the 
business of which is the construction, holding or management of 
low-rental housing projects; 
Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from foreign invest- 
ment entity accrual rules; 149.1(1) — Definitions — “non-qualified investment”; 
181.1(3)(c) — Exemption from Part 1.3 tax; 227(14) Exemption from tax under 
other Parts. 


Limited-dividend housing company: National Housing Act, R.S.C. 1985, c. N- 
11, s. 2 provides: 
“limited-dividend housing company” means a company incorporated to con- 
struct, hold and manage a low-rental housing project, the dividends payable by 
which are limited by the terms of its charter or instrument of incorporation to 
five per cent per annum or less; 


(0) pension trusts — a trust governed by a registered pension 
plan; 
Related Provisions: 94(1)exempt foreign trust”(a) — Foreign pension trust ex- 
cluded from non-resident trust rules; 94.1(1)“exempt taxpayer’(a) — Exclusion from 
foreign investment entity accrual rules; 205 — Application of Part XI to pension trust; 


210.1(c) — Pension trust not subject to Part XII.2 tax; Canada-U.S. Tax Treaty:Art. 
XXI:2 — Exemption from tax. 


(o.1) pension corporations — a corporation 
(1) incorporated and operated throughout the period either 


(A) solely for the administration of a registered pension 
plan, or 


(B) for the administration of a registered pension plan and 
for no other purpose other than acting as trustee of, or ad- 
ministering, a trust governed by a retirement compensa- 
tion arrangement, where the terms of the arrangement 
provide for benefits only in respect of individuals who are 
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provided with benefits under the registered pension plan, 
and 


(ii) accepted by the Minister as a funding medium for the 
purpose of the registration of the pension plan; 
Related Provisions: 94.1(1)“exempt taxpayer’’(a) — Exclusion from foreign invest- 
ment entity accrual rules; 149(1)(q.1) — No tax on RCA trust; 181.1(3)(c) — Exemp- 
tion from Part 1.3 tax; 205 — Application of Part XI to pension corporation; 227(14) — 
Exemption from tax under other Parts; Canada-U.S. Tax Treaty:Art. XX1:2 — Exemp- 
tion from tax. 


History: Para. 149(1)(0.1) amended by 1998, c. 19, subsec. 178(2), applicable to 1994 
et seg. Para. 149(1)(0.1) formerly read: 


(0.1) a corporation incorporated and operated throughout the period solely for 
the administration of a registered pension plan and accepted by the Minister as a 
funding medium for the purposes of the registration of a pension plan; 


(0.2) idem — a corporation 


(i) incorporated before November 17, 1978 solely in connec- 
tion with, or for the administration of, a registered pension 
plan, 


(ii) that has at all times since the later of November 16, 1978 
and the date on which it was incorporated 


(A) limited its activities to 
(1) acquiring, holding, maintaining, improving, leasing 
or managing capital property that is real property or an 
interest in real property owned by the corporation, an- 
other corporation described by this subparagraph and 
subparagraph (iv) or a registered pension plan, and 


(II) investing its funds in a partnership that limits its 
activities to acquiring, holding, maintaining, improv- 
ing, leasing or managing capital property that is real 
property or an interest in real property owned by the 
partnership, 


(B) made no investments other than in real property or an 
interest therein or investments that a pension plan is per- 
mitted to make under the Pension Benefits Standards Act, 
1985 or a similar law of a province, and 


(C) borrowed money solely for the purpose of earning in- 
come from real property or an interest therein, 


)() and (il) and 


for “therein” in cl. (B), and substituting “in real property or from immovables or a real 
right in immovables” for “therein” in cl. C, to come into force on Royal Assent. 


Technical Notes: See under 12(4). 


(ii.1) that throughout the period 

(A) limited its activities to 
(1) acquiring Canadian resource properties by purchase 
or by incurring Canadian exploration expense or Ca- 
nadian development expense, OF 
(II) holding, exploring, developing, maintaining, im- 
proving, managing, operating or disposing of its Cana- 
dian resource properties, 

(B) made no investments other than in 
(I) Canadian resource properties, 
(I1) property to be used in connection with Canadian 
resource properties described in clause (A), 
(IIL) loans secured by Canadian resource properties for 
the purpose of carrying out any activity described in 
clause (A) with respect to Canadian resource proper- 
ties, or 
(IV) investments that a pension fund or plan is permit- 
ted to make under the Pension Benefits Standards Act, 
1985 or a similar law of a province, and 


(C) borrowed money solely for the purpose of earning in- 
come from Canadian resource properties, OF 
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(iii) that made no investments other than investments that a 
pension fund or plan was permitted to make under the Pen- 
sion Benefits Standards Act, 1985 or a similar law of a prov- 
ince, and 


(A) the assets of which were at least 98% cash and 
investments, 


(B) that had not issued debt obligations or accepted de- 
posits, and 


(C) that had derived at least 98% of its income for the 
period that is a taxation year of the corporation from, or 
from the disposition of, investments 


if, at all times since the later of November 16, 1978 and the date 
on which it was incorporated, 


(iv) all of the shares, and rights to acquire shares, of the capi- 
tal stock of the corporation are owned by 


(A) one or more registered pension plans, 


(B) one or more trusts all the beneficiaries of which are 
registered pension plans, 


(C) one or more related segregated fund trusts (within the 
meaning assigned by paragraph 138.1(1)(a)) all the bene- 
ficiaries of which are registered pension plans, or 


(D) one or more prescribed persons, or 


(v) in the case of a corporation without share capital, all the 
property of the corporation has been held exclusively for the 
benefit of one or more registered pension plans, 


and for the purposes of subparagraph (iv), where a corporation 
has been formed as a result of the merger of two or more other 
corporations, it shall be deemed to be the same corporation as, 
and a continuation of, each such other corporation and the shares 
of the merged corporations shall be deemed to have been al- 
tered, in form only, by virtue of the merger and to have contin- 
ued in existence in the form of shares of the corporation formed 
as a result of the merger; 
Related Provisions: 94.1(1)“exempt taxpayer”(a) — Exclusion from foreign inyest- 
ment entity accrual rules; 181.1(3)(c) — Exemption from Part I.3 tax; 205 — Applica- 
tion of Part XI; 206(2.1) — Exemption from Part XI tax when proportional holdings 
election made; 212(14)(c)(i) — Certificate of exemption; 227(14) — Exemption from 
tax under other Parts; 248(4) — Interest in real property; 248(4.1) — Meaning of “real 
right in an immovable”; 253.1 — Limited partner not considered to carry on business 
of partnership; 259(5)“qualified corporation” — proportional holdings in trust 
property. 
History: Cl. 149(1)(0.2)Gi)(A) amended by 2001, c. 17, subsec. 145(5), applicable to 
taxation years that end after 2000. The clause formerly. read: 
(A) limited its activities to acquiring, holding, maintaining, improving, leasing or 
managing capital property that is real property or an interest therein owned by 
the corporation, another corporation described by this subparagraph and subpara- 
graph (iv) or a registered pension plan, 


Regulations: 4802 (prescribed persons). 


1.T. Technical News: 1 (permissible activities of pension fund realty corporations). 


(0.3) prescribed small business investment corpora- 
tions — a corporation that is prescribed to be a small business 
investment corporation; 

Related Provisions: 94.1(1)“exempt taxpayer”(a) — Exclusion from foreign invest- 


ment entity accrual rules; 181.1(3)(c) — Exemption from Part 1.3 tax; 227(14) — Ex- 
emption from tax under other Parts. 


Regulations: 5101. 


(0.4) master trusts — a trust that is prescribed to be a master 
trust and that elects to be such a trust under this paragraph in its 
return of income for its first taxation year ending in the period; 


Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from foreign invest- 
ment entity accrual rules; 127.55(f)(@ii) — Trust not subject to minimum tax; 205 — 
Application of Part XI; 206(2.1) — Exemption from Part XI tax when proportional 
holdings election made: 210.1(c) — Exemption from Part XI1.2 tax: 248(1)“disposi- 
tion”(f)(vi) — Rollover from one trust to another; 253.1 Limited partner not consid- 
ered to carry on business of partnership; 259(1) — Election for proportional holdings in 
trust property; 259(3) — Qualified trusts. 
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Regulations: 4802(1.1) (master trust), 5001 [to be repealed] (master trust). 


(p) trusts under profit sharing pian — a trust under an em- 
ployees profit sharing plan to the extent provided by section 
144; 
Related Provisions: 94.1(1)“exempt taxpayer’’(a) — Exclusion from foreign invest- 
ment entity accrual rules; 144(2) — No tax while trust governed by plan; 210.1(c) — 
Trust not subject to Part XII.2 tax; 212(14)(c)(i) — Certificate of exemption. 


(q) trusts under aée registered supplementary 
unemployment benefit plan — a trust under a registered 
supplementary unemployment benefit plan to the extent pro- 
vided by section 145; 

Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from foreign invest- 


ment entity accrual rules; 145(2) — No tax while trust governed by plan; 210.1(c) — 
Trust not subject to Part XIJ.2 tax; 212(14)(c)(i) — Certificate of exemption. 


(q.1) RCA trusts — an RCA trust (within the meaning as- 
signed by subsection 207.5(1)); 


Related Provisions: 149(1)(0.1)(i)(B) — No tax on corporation administering RCA 
trust; 207.7(1) — Part X1.3 tax on RCA trust; 210.1(c) — RCA trust not subject to Part 
XII.2 tax. 


(r) trusts under registered retirement savings plan — a 
trust under a registered retirement savings plan to the extent pro- 
vided by section 146; 


Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from foreign invest- 
ment entity accrual rules; 138.1(7)— Where policyholder deemed to be trust, etc.; 
146(4) — No tax while trust governed by plan; 146(10) — Tax on beneficiary when 
RRSP acquires non-qualified investment; 146(10.1) — Tax on income from non-quali- 
fied investments; 207.1(1) — Tax on holding non-qualified investment; 210.1(c) — 
RRSP not subject to Part XII.2 tax; 212(14)(c)(i) — Certificate of exemption. 


Interpretation Bulletins: [T-415R2: Deregistration of RRSPs (archived). 
Information Circulars: 72-22R9: Registered retirement savings plans. 


(s) trusts under deferred profit sharing plan — a trust 
under a deferred profit sharing plan to the extent provided by 
section 147; 
Related Provisions: 94.1(1)“exempt taxpayer’(a) — Exclusion from foreign invest- 
ment entity accrual rules; 147(7) —No tax while trust governed by plan; 198 — Tax 
on acquisition of non-qualified investment or use of assets as security; 207.1(2) — Tax 
on holding non-qualified investment; 210.1(c) — DPSP not subject to Part XII.2 tax; 
212(14)(c)(i) — Certificate of exemption. 
(s.1) trust governed by eligible funeral arrangement — a 
trust governed by an eligible funeral arrangement; 
Related Provisions: 94.1(1)‘exempt taxpayer’(a) — Exclusion from foreign invest- 
ment entity accrual rules; 148.1(2) — No tax on income accruing in funeral arrange- 
ment or on provision of funeral or cemetary services. 
History: Para. 149(1)(s.1) added by 1995, c. 21, s. 63, applicable to 1993 er seq. 


Interpretation Bulletins; IT-531: Eligible funeral arrangements. 


(s.2) cemetery care trust — a cemetery care trust; 


Related Provisions: 94.1(1)‘exempt taxpayer’(a) — Exclusion from foreign invest- 
ment entity accrual rules. 


History: Para. 149(1)(s.2) added by 1998, c. 19, subsec. 178(3), applicable to 1993 et 
seq. 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


(t) farmers’ and fishermen’s insurer — an insurer that, 
throughout the period, is not engaged in any business other than 
insurance if, in the opinion of the Minister, on the advice of the 
Superintendent of Financial Institutions or of the superintendent 
of insurance of the province under the laws of which the insurer 
is incorporated, not less than 20% of the total of the gross pre- 
mium income (net of reinsurance ceded) earned in the period by 
the insurer and, where the insurer is not a prescribed insurer, by 
all other insurers that 


(1) are specified shareholders of the insurer, 
(ii) are related to the insurer, or 


(ili) where the insurer is a mutual corporation, are part of a 
group that controls, directly or indirectly in any manner 
whatever, or are controlled, directly or indirectly in any man- 
ner whatever by, the insurer, 


is in respect of insurance of property used in farming or fishing 
or residences of farmers or fishermen; 


Income Tax Act, Part I 


Related Provisions: 89(1)‘taxable Canadian corporation’(b) — Insurer is taxable 
Canadian corporation and thus amalgamation rules can apply; 138 — Insurance corpo- 
rations; 149(4.1) — Extent of exemption; 149(4.2) — Application of subsection (1); 
149(4.3) — Computation of taxable income of insurer; 181.1(3)(c) — Exemption from 
Part 1.3 tax; 212(14)(c)(i) — Certificate of exemption; 227(14) — Exemption from tax 
under other Parts; 256(5.1), (6.2) — Controlled directly or indirectly. 


History: Para. 149(1)(t) amended by 1997, c. 25, subsec. 47(1), applicable to 1996 et 
seq. Para. (t) formerly read: 


(t) an insurer who, during the period, was not engaged in any business other than 
insurance if, in the opinion of the Minister, on the advice of the Superintendent 
of Financial Institutions or of the superintendent of insurance of the province 
under the laws of which the insurer is incorporated, not less than 25% of the total 
of the gross premium income (net of reinsurance ceded) earned in the period by 
the insurer and, where the insurer is not a prescribed insurer, of all other insurers 
that 


(i) were specified shareholders of the insurer, 
(ii) were related to the insurer, or 


(ili) where the insurer is a mutual corporation, were part of a group that 
controlled, directly or indirectly in any manner whatever, or were controlled, 
directly or indirectly in any manner whatever, by the insurer, 


was in respect of the insurance of farm property, property used in fishing or 
residences of farmers or fishermen; 


Para. 149(1)(t) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 122(1), applica- 
ble to 1989 er seq. Para. (t) formerly read: 


(t) an insurer, who was engaged during the period in no business other than in- 
surance, if, in the opinion of the Minister, on the advice of the Superintendent of 
Financial Institutions or of the superintendent of insurance of the province under 
the laws of which the insurer is incorporated not less than 25% of the gross pre- 
mium income (net of reinsurance ceded) of the insurer and all other insurers that 
were specified shareholders of the insurer or were related to the insurer or, where 
the insurer is a mutual corporation, all other insurers that were part of a group 
that controlled or were controlled by the insurer for the period was in respect of 
the insurance of farm property, property used in fishing or residences of farmers 
or fishermen; 


Regulations: 4802(2) (prescribed insurers). 


(u) registered education savings plans — a trust governed 
by a registered education savings plan to the extent provided by 
section 146.1; 


Related Provisions: 94.1(1)exempt taxpayer”(a) — Exclusion from foreign invest- 
ment entity accrual rules; 146.1(5) — Trust not taxable; 212(14)(c)(i) — Certificate of 
exemption. 


(v) amateur athlete trust — an amateur athlete trust; 


Related Provisions: 94.1(1)‘exempt taxpayer’(a) — Exclusion from foreign invest- 
ment entity accrual rules; 143.1 — Rules for amateur athletic trusts; 210.1(c) — Ama- 
teur athlete trust not subject to Part XII.2 tax; 210.2(1.1) — Tax payable by amateur 
athlete trust. 


History: Para. 149(1)(v) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 88(1), 
applicable to 1988 er seq. 


(w) trusts to provide compensation — a trust established 
as required under a law of Canada or of a province in order to 
provide funds out of which to compensate persons for claims 
against an owner of a business identified in the relevant law 
where that owner is unwilling or unable to compensate a cus- 
tomer or client, if no part of the property of the trust, after pay- 
ment of its proper trust expenses, is available to any person other 
than as a consequence of that person being a customer or client 
of a business so identified; 


Related Provisions: 94.1(1)“exempt taxpayer”(a) — Exclusion from foreign invest- 
ment entity accrual rules; 210.1(c)—Trust not subject to Part XII.2 tax; 
212(14)(c)(i) — Certificate of exemption. 


(x) registered retirement income funds — a trust gov- 


ered by a registered retirement income fund to the extent pro- 
vided by section 146.3; 


Related Provisions: 94, 1(1)“exempt taxpayer”(a) — Exclusion from foreign invest- 
ment entity accrual rules; 146.3(3) — No tax while trust governed by fund; 146.3(7) — 
Tax on beneficiary when RRIF acquires non-qualified investment; 146.3(9) — Tax on 
income from non-qualified investments; 207.1(4) — Tax on holding non-qualified in- 
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vestments: 210.1(c) — RRIF not subject to Part XIL.2 tax; 212(14)(c)(i) — Certificate 
of exemption. 
(y) trusts to provide vacation pay — a trust established 
pursuant to the terms of a collective agreement between an em- 
ployer or an association of employers and employees or their 
labour organization for the sole purpose of providing for the 
payment of vacation or holiday pay, if no part of the property of 
the trust, after payment of its reasonable expenses, iS 
(i) available at any time after 1980, or 
(ii) paid after December 11, 1979 
to any person (other than a person described in paragraph (k)) 
otherwise than as a consequence of that person being an em- 
ployee or an heir or legal representative thereof; or 


Related Provisions: 16(2)— Obligation issued at discount; 94.1(1)“exempt tax- 
payer’(a) — Exclusion from foreign investment entity accrual rules; 210.1(c) — Trust 
not subject to Part XIL2 tax; 212(14)(c)(i) — Certificate of exemption. 


Interpretation Bulletins: IT-389R: Vacation pay trusts established under collective 
agreements. 
(z) qualifying environmental trust — a qualifying environ- 
mental trust. 


Related Provisions: 12(1)(z.1), 107.3(1)—Tax on_ beneficiary; 149(1)(z.1), 
(z.2) — Special Crown-owned environmental trusts; 211.6 — Part XII.4 tax on trust. 


History: Para. 149(1)(z) amended by 1998, c. 19, s. 41, applicable to 1997 et seq. 
Para. 149(1)(z) formerly read: 


(z) mining reclamation trust — a mining reclamation trust. 
Para. 149(1)(z) added by 1995, c. 3, s. 45, applicable to 1994 et seq. 
Proposed Addition — 149(1)(z.1), (2.2) : 
(z.1) [Quebec Environmental Quality Act trust]—a 


(i) that was cr 
section 56 of the Environment Quality Act, RS.Q., ¢. Q-2, 
(ii) that is resident in Canada, and _ 
(iii) in which the only persons that are beneficially inter- 
ested are . 
(A) Her Majesty in right of Canada, 
(B) Her Majesty in right of a province, or 
(C) a municipality (as defined in section 1 of that Act) 
that is exempt because of this subse: m tax under 
this Part on all of its taxable inco _ 
Technical Notes: New paragraph 149(1)(z.1)) exemp O rom a under Part la 
trust created because of a requirement imposed by section 56 of the Environment 
Quality Act (Quebec) (EQA). That provision requires certain residual materials elim- 
ination facilities to provide financial guarantees by way of establishment of a social 
trust to cover certain costs after the closure of the facility. This exemption applies 
only where no persons are beneficially interested in the trust other than Her Majesty 
in right of Canada, Her Majesty in right of a province and municipalities that are 
exempt from taxation under subsection 149(1) of the ITA. co 


Letter from Dept. of Finance, July 17, 2003: 
Mr, Luc Monty 


Assistant Deputy Minister, Tax Policy Branch, Ministére des Finances du : 


Québec | 
Dear Sir: 
This letter follows up on a letter of March 19. 2003 from your colleague, M. Réal 
Tremblay, and on our discussions with certain municipalities in Quebec with respect 
to income tax considerations relating to trusts established under the Environment 
Quality Act (EQA) for the management of funds used to manage waste disposal sites 
post-closure. : 


Given the requirement to establish trusts under the EQA, I am prepared to recom- 
mend to the Minister of Finance a measure that would ensure that the income of a 
trust established and maintained solely to meet the obligations of the EQA would be 
exempt from taxation under the federal Income Tax Act ITA), This exemption would 
apply only where no persons are beneficially interested in the trust other than Her 
Majesty in right of Canada, Her Majesty in right of a province and municipalities that 
are exempt from taxation under subsection 149(1) of the ITA. 1 am also prepared to 
recommend to the Minister that this measure have effect from the date a trust is 
established under the EQA. 

If the Minister accepts the recommendation for the legislative change described 
above, I would expect that this measure would be included in a future package of 
income tax technical amendments to be proposed to Parliament. 


as created because of a requirement imposed by _ 


S. 149(1)(z.2) 


We also recognize that waste disposal sites subject to obligations imposed under the 
EQA could be owned by some combination of tax-exempt public entities and private 
sector entities. In such circumstances, the measure outlined above would not apply. 
We will, however, continue to consider circumstances involving other ownership 
structures. One approach that we are considering in this regard is a modified qualify- 
ing environmental trust (QET) approach in situations where a mix of public and pri- 


vate ownership exists. Assuming that trusts established under the EQA would nor- 
mally meet the definition of a QET as outlined in the ITA, such an approach would 
ensure that an entity that is beneficially interested in such a trust and that is 
tion 149(1) of the ITA would not be subject to an economic cost 
ayment of tax under the QET rules. As part of the analysis of the — 
n, we will continue to examine and discuss with interested 
tailed modifications that this approach would require to the ex- 


I trust you ill find 1 is letter helpful. 1 also plan to send a copy of this letter. to our | yo 
colleagues on the Federal-Provincial Tax Committee. DO 
Yours sincerely, - 

Stephen R. Richardson _ 


c.c Mr. Jean-Philippe Coté, Policy Advisor, Finance Canada 
Mr. Jean-Philippe Guay, ‘Departm 
Development  _. 
Mr. Réal Tremblay, Assistant Dept 
nances (Québec) . 
Mr. Thomas J. Mulcair, Dep 
(Quebec) Cr 
Mr. Wayne Adams, Director, Legislati 
Revenue Agency . 


Assistant, Canada Economic 


“al Policy, Ministére des Fi- 
inistere de {’Environnement 
olicy Division, ‘Canada Customs and 
Related Provisions: 211.6(1) — Exemption from Part XIL4 tax. 


(z.2) [Nuclear Fuel Waste Act trust] — a trust 


-@) that was created because of a requirement imposed by 
ubsection 9(1) of the Nuclear Fuel Waste Act, S.C. 2002, 


at is resident in Canada, and — 
‘which the only persons that are beneficially inter- 


n 


(A) Her Majesty in right of Canada, 
(B) Her Majesty in right of a province, 


(C) a nuclear energy corporation (as defined in section 2 
of that Act) all of the shares of the capital stock of | 
which are owned by a person, or combination of per- 
sons, described in clause (A) or (B), or 

(D) Atomic Energy of Canada Limited, being the com- 
pany incorporated or acquired pursuant to subsection 
-10(2) of the Atom -ey Control Act, R.S.C. 1970, c. 
Ato _ 


Technical Notes: Similarly, new paragraph 149(1)(z.2) exempts from tax under 
Part 1 a trust created because of a requirement imposed by subsection 9(1) of the 
Nuclear Fuel Waste Act (NFWA). That provision requires specified entities to con- 
tribute moneys to a trust fund for the management of nuclear fuel waste. In this case. 
the exemption only applies where no persons are beneficially interested in the trust 
other than Her Majesty in right of Canada, Her Majesty in right of a province or a 
Crown-owned nuclear energy corporation that is exempt from taxation under subsec- 
tion 149(1) of the ITA. 

These provisions ensure that the tax consequences to a municipality or Crown-owned 
nuclear energy corporation that is required by federal or provincial legislation to set 
up a trust to fund an environmental obligation are the same as if the municipality or 
the Crown-owned nuclear energy corporation accumulated the funds internally rather 
than in a trust. — 


Letter from Dept. of Finance, November 15, 2002: 
Ms. Louise Lemon 


Assistant Deputy Minister, New Brunswick Ministry of Finance, Revenue and 
Taxation Division 


Mr. Réal Tremblay 
Assistant Deputy Minster, Fiscal Policy, Ministére des Finances du Québec 
Mr. Robert Van Adel 
President & Chief Executive Officer, Atomic Energy of Canada Limited 
Dear Sirs/Madam: 
This letter follows up on our discussions, with provinces and nuclear utilities, on the 


income tax considerations relating to trusts established under the Nuclear Fuel Waste 
Act (NFWA) for nuclear waste management. 


Our overall intent in this regard is to ensure that the legislative obligations under the 
NEWA do not cause an income tax result that would make a Crown-owned, tax- 
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exempt nuclear energy corporation (NEC) worse off than prior to the implementation 
of the NFWA obligations. In recognition of the requirement to establish trust funds 
once the NFWA comes into force, | am prepared to recommend to the Minister of. 
Finance.a measure that would ensure that the income of a trust established and main- 
tained solely to meet the obligations of the NFWA would be exempt from taxation 
under the federal Income Tax Act (ITA). This exemption would apply only where no 
persons are beneficially interested in the trust other than Her Majesty in right of Can- 
ada, Her Majesty in right of a province or Crown-owned NECs that are exempt from 
taxation under subsection 149(1) of the ITA. I am also prepared to recommend to the 
Minister that this measure have effect from the date of the coming into force of the 
NFWA. 

If the Minister accepts the recommendation for the legislative change described 
above, | would expect that this measure would be included in a future package of 
income tax technical amendments to be proposed to Parliament. : 

We also recognise that, while NECs are currently owned by Crown entities, a variety 
of ownership structures may exist in the future. That is, certain NECs in Canada may 
eventually be owned by a private sector entity or by some combination of public and 
private sector entities. As a result, it will also be important to ensure that a suitable 
taxation framework exists that is applicable under a variety of ownership structures. 
In this regard, we will explore changes to the existing qualifying environment trust 
(QET) rules in the ITA such that a trust required under the NFWA could be treated as _ 
a QET. In this circumstance. it would be important to ensure that an entity that is a 
beneficiary of such a trust and that is exempt under subsection 149(1) of the ITA 
would not be subject to an economic cost as a result of the payment of tax, under the 
QET rules, at the trust or beneficiary level. 

As part of the analysis of the QET approach, we will continue to examine and discuss 
with interested parties the type of detailed modifications that this approach would 
require to the existing QET rules. This would include changes to the QET refundable 
tax credit provisions as they relate to beneficiaries that are exempt from taxation. We 
wil also examine the treatment of any income tax obligations of the NFWA trust. In 
addition, we are interested in continuing discussions related to the investment restric- 
tions applicable to a QET established under the NFWA. 


{ trust you will find this letter helpful in connection with your considerations relating 
to the establishment of trusts as required by NFWA. 


Yours sincerely, 
Stephen R. Richardson 

c.c.: Mr, George Anderson, Natural Resources Canada 
Mr. Ric Cameron, Natural Resources Canada 
Mr. Severin Tong, Atomic Energy of Canada Limited 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
147(3), will add paras. 149(1)(z.1) and (z.2), applicable to 1997 er Seq. 


Related Provisions: 211.6(1) — Exemption from Part XIL4 tax. 


Interpretation Bulletins [subsec. 149(1)]: IT-465R: Non-resident beneficiaries of 
trusts. 


(1.1) Exception — Where at a particular time 


(a) a corporation, commission or association (in this subsection 
referred to as “the entity”) would, but for this subsection, be de- 
scribed in any of paragraphs (1)(d) to (d.6), 


(b) one or more other persons (other than Her Majesty in right of 
Canada or a province, a municipality in Canada or a person 
which, at the particular time, is a person described in any of sub- 
paragraphs (1)(d) to (d.6)) have at the particular time one or 
more rights in equity or otherwise, either immediately or in the 
future and either absolutely or contingently to, or to acquire, 
shares or capital of the entity, and 


(c) the exercise of the rights referred to in paragraph (b) would 
result in the entity not being a person described in any of 
paragraphs (1)(d.1) to (d.6) at the particular time, 


the entity is deemed not to be, at the particular time, a person de- 
scribed in any of paragraphs (1)(d) to (d.6). 


History: Subsec. 149(1.1) amended by 2001, c. 17, subsec. 145(6), applicable to taxa- 
tion years and fiscal periods that begin after 1998 except that, where a corporation, 
commission or association so elects in writing and files the election with the Minister 
of National Revenue on or before December 31, 2001 (six months after the end of the 
month of Royal Assent), the reference to “at a particular time” in the subsec. shall be 
read as a reference to “at any time after November 1999”. Subsec. 149(1.1) formerly 
read: 


(1.1) Paragraphs (1)(d) to (d.6) do not apply to a corporation, commission or 
association during a period in which a person other than Her Majesty in right of 
Canada or a province or a municipality in Canada had a right under a contract, in 
equity or otherwise, either immediately or in the future and either absolutely or 
contingently to, or to acquire, shares or capital of the corporation, commission or 
association. 


Income Tax Act, Part I 


Subsec. 149(1.1) added by 1998, c. 19, subsec. 178(4), applicable to taxation years and 
fiscal periods that begin after 1998. 


Forms [subsec. 149(1.1)]: RC4107, Registered charities: education, advocacy and 
political activities (draft) [guide]. 


(1.11) Election [to remain taxable — 1999 transition] — 
Subsection (1) does not apply in respect of a person’s taxable in- 
come for a particular taxation year that begins after 1998 where 


(a) paragraph (1)(d) did not apply in respect of the person’s tax- 
able income for the person’s last taxation year that began before 
Wes 


(b) paragraph (1)(d.2), (d.3) or (d.4) would, but for this subsec- 
tion, have applied in respect of the person’s taxable income for 
the person’s first taxation year that began after 1998; 


(c) there has been no change in the direct or indirect control of 
the person during the period that 


(i) began at the beginning of the person’s first taxation year 
that began after 1998, and 


(ii) ends at the end of the particular year; 
(d) the person elects in writing before 2002 that this subsection 
apply; and 
(e) the person has not notified the Minister in writing before the 
particular year that the election has been revoked. 


Proposed Amendment — Application of 149(1.11) on 
amalgamation oe 

Letter from Dept. of Finance, December 6, 2004: 

Dear [xxx]: S 2 OS o 
I am writing in response to your letter of October 4, 2004 to Mr. Denis Normand of the 
Business Income Tax Division and further to subsequent discussions with Stephanie 
Smith of the Tax Legislation Division concerning the election in subsection 149(1.11) 
of the Income Tax Act (the “Act’). You have asked us to amend the Act stich that a new 
corporate entity formed as a result of an amalgamation, particularly in the case of a 
vertical amalgamation, is deemed to be the same corporation as, and a continuation of, 
a predecessor parent corporation with respect to any election made by that predecessor 
parent corporation pursuant to subsection 149(1.11) of the Act. : 


Subsection 149(1.11) was added to the Act following an amendment to paragraph 
149(1)(d) and the addition of paragraphs 149(1)(d.2) to (d.4). Those amendments 
caused some entities that were previously taxable to become exempt. The result was 
appropriate from a tax policy standpoint, however, it may not have been beneficial for 
a limited number of entities since it would trigger the application of subsection 
149(10). As result, subsection 149(1.11) was added to allow an entity, that became 
exempt because of any of paragraphs 149(1)(d.2) to (d.4), to elect in writing to retain 
its taxable status. Two conditions apply for the entity to retain its taxable status: (i) the 
election had to be made before 2002 and (ii) there can be no change in the direct or 
indirect control of the entity. _ 3 


You have brought to our attention the situation of [xxx]. [xxx] holds a [xxx] provincial 
insurers’ licence and is licensed to conduct business in [xxx]. [xxx] was affected by the 
addition of paragraphs 149(1)(d.2) to (d.4). [xxx] wanted to remain a taxable entity in 
order to obtain insurance licences in other provinces and therefore made an election in 
accordance with subsection 149(1.11). We assume that there has been no change in the 
direct or indirect control of [xxx] since the election was made. [xxx] wholly owns [xxx] 
which holds an [xxx] provincial insurers’ licence. [xxx] is a taxable entity. 


[xxx] would like to amalgamate with [xxx] pursuant to subsection 87(1) of the Act, to 
improve the capitalization of [xxx] for regulatory purposes, to reduce administrative 
costs and to utilize losses carried forward in the corporate group. Although a windup 
would achieve the same objectives, and allow the election made by [xxx] under subsec- 
tion 149(1.11) to remain intact, it is not feasible from a commercial standpoint because 
of the volume of contracts, licences, leases and other agreements that would have to be 
assigned. - 


In general, the Act treats an amalgamated corporation as a new corporation for tax 
purposes. There are-some exceptions to this rule where, for specific purposes, the amal- 
gamated corporation is deemed to be the same corporation as, and a continuation of, 
each predecessor corporation. Section 149 is not one of the exceptions. 


[xxx] is of the view that the amalgamated company needs to remain a taxable entity. 
[xxx] is currently selling insurance in [xxx] and [xxx] and is looking to expand into 
other provinces. | understand that [xxx] believes that being a tax-exempt entity would 
likely impair the current operations, and also hamper future expansion. Tax-exempt 
Status may be considered by provincial regulators to be an unfair advantage over ex- 
isting insurers currently operating in those jurisdictions. — 


As I trust you can appreciate, an important concern in respect of the application of 
section 149 is the maintenance of competitive equity in the commercial marketplace. 
We have carefully considered your situation and have concluded that, by allowing 
amalgamated [xxx] and [xxx] to remain taxable, our concern for competitive equity 
does not arise. As such we prepared to recommend to the Minister of Finance that the 
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Act be amended to provide that where one corporation (the “Parent’””) vertically amal- 
gamates with a wholly-owned subsidiary under section 87 of the Act, any election 
made by the Parent under subsection 149(1.11) is deemed to have been made by the 
amalgamated corporation. 


While we cannot offer any assurance that our recommendation in this matter will be 
accepted, we hope our statement of intent in this letter will be helpful in responding to 
your concern. — 


Yours sincerely, 


Brian Ernewein - 
Director, Tax Legislation Division, Tax Policy Branch 


c.c.: Denis Normand, Business Income Tax, Department of Finance 
Letter from Dept. of Finance, September 16, 2005: 
Dear [xxx]: : | 


I am writing in response to your letter of December 22, 2004 to Ms. Stephanie Smith of 
this Division. In that letter you refer to my letter to you dated December 6, 2004 re- 
garding our intention to recommend to the Minister of Finance that the Income Tax Act 
(the “Act”) be amended to provide that where one corporation (the “Parent’”) vertically 
amalgamates with a wholly-owned subsidiary under section 87 of the Act, any election 
made by the Parent under subsection 149(1.11) is deemed to have been made by the 
amalgamated corporation. You have asked for clarification in two respects: (i) the defi- 
nition of “wholly-owned subsidiary” and (ji) the effective date for the proposed 
amendment.  —rr——™ 


The Act contains two definitions of the term “subsidiary wholly-owned corporation”. 
You have requested that the proposed amendment (discussed above) refer to the defini- 
tion contained in subsection 248(1) of the Act and not the more restrictive definition 


contained in subsection 87(1.4) of the Act. We understand that if the more restrictive 
definition in subsection 87(1.4) was used, [xxx] would not benefit from the amendment 
as [xxx] has issued directors” qualifying shares to meet a regulatory requirement in 
Ontario. It is our understanding that other than the directors’ qualifying shares [xxx] 
wholly owns [xxx]. Given the additional information that you have provided we will 
recommend that the amendment either refer to the definition of “subsidiary wholly- 
owned corporation” in subsection 248(1) or otherwise accommodate the situation 
where directors’ qualifying shares have been issued. . 
We will further recommend that the amendment have application to amalgamations 
that occur after October 4, 2004, the date of your first letter to us on this matter. While 
we cannot offer any assurance that our recommendations in this matter will be ac- 
cepted, we hope our statement of intent in this letter will be helpful in responding to 
your concern. | : 


Yours sincerely, 


Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch 


History: Subsec. 149(1.11) added by 2001, c. 17, subsec. 145(6), applicable to taxa- 
tion years and fiscal periods that begin after 1998 except that an election referred to in 
the subsec., as amended, filed with the Minister of National Revenue on or before De- 
cember 31, 2001 (six months after the end of the month of Royal Assent), is deemed to 
have been filed in accordance with the subsection. 


(1.2) Income test [for municipal corporation] — For the pur- 
poses of paragraphs (1)(d.5) and (d.6), income of a corporation, 
commission or association from activities carried on outside the ge- 
ographical boundaries of a municipality does not include income 
from activities carried on 


(a) under an agreement in writing between 
(i) the corporation, commission or association, and 


(ii) a person who is Her Majesty in right of Canada or a prov- 
ince or a municipality or corporation to which any of 
paragraphs (1)(d) to (d.6) applies and that is controlled by 
Her Majesty in right of Canada or a province or by a munici- 
pality in Canada 


within the geographical boundaries of, 
(iii) where the person is Her Majesty in right of Canada or a 
corporation controlled by Her Majesty in right of Canada, 
Canada, 
(iv) where the person is Her Majesty in right of a province or 
a corporation controlled by Her Majesty in right of a prov- 
ince, the province, and 
(v) where the person Is a municipality in Canada or a corpo- 
ration controlled by a municipality in Canada, the municipal- 
ity; or 


S. 149(1.2) 


Proposed Amendment — 149(1.2) before (b) 
(1.2) Income test [for municipal corporation] — For the 


purposes of paragraphs (1)(d.5) and (d.6), income of a corpora- 
tion, a commission or an association from activities carried on 
outside the geographical boundaries of a municipality or of a mu- 
nicipal or public body does not include income from activities Car- 
tiedon 7 
~ (a) under an agreement in writing between 
_ G) the corporation, commission or association, and 
(ii) a person who is Her Majesty in right of Canada or of a 
_ province, a municipality, a municipal or public body or a 
corporation to which any of paragraphs (1)(d) to (d.6) ap- 
plies and that is controlled by Her Majesty in right of Can- 
ada or of a province, by a municipality in Canada or by a 
municipal or public body in Canada 
within the geographical boundaries of, 
(iii) if the person is Her Majesty in right of Canada or a 


corporation controlled by ‘Her Majesty in right of Canada, 
Canada. — 

(iv) if the person is Her Majesty in right of a province or a 
corporation controlled by Her Majesty in right of a prov- 
ince, the province, 


(v) if the person is a municipality in Canada or a corpora- 
~ tion controlled by a municipality in Canada, the municipal- 
ity, and 
(vi) if the person is a municipal or public body performing 
a function of government in Canada or a corporation con- 
trolled by such a body, the area described in subsection 
(11) in respect of the person; or 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
147(4), will amend the portion of subsec. 149(1.2) before para. (b) to read as above. 
applicable to taxation years that begin after May 8, 2000. 


Notwithstanding subsec. 152(4) to (5), any assessment of a taxpayer's tax payable 
under the Act for any taxation year that began before February 27, 2004 shall be 
made that is necessary to give effect to the amendment. 


Technical Notes: Subsection 149(1.2) excludes, for the purposes of paragraphs 
149(1\(d.5) and (d.6), certain income from the determination of where an entity to 
which either of those paragraphs applies derives its income. As a consequence of the 
amendment to paragraph 149(1)(d.5), a written agreement in subsection 149(1.2) is 
expanded to include reference to a municipal or public body. 


In addition, subparagraph 149(1.2)(a)(vi) is added to clarify that the geographical 
boundary of a municipal or public body performing a function of government in Can- 
ada is defined to be the area described in new subsection (1 1). 


(b) in a province as 
(i) a producer of electrical energy or natural gas, or 


(ii) a distributor of electrical energy, heat, natural gas or 
water, 


where the activities are regulated under the laws of the province. 


Related Provisions: 149(1.3) — Determination of capital ownership; 149(11) — 
Geographical boundaries of body performing function of government: 256(6), (6.1) — 
Meaning of “controlled”, 


History: Subsec. 149(1.2) amended by 2001, c. 17, subsec. 145(7), applicable to taxa- 
tion years and fiscal periods that begin after 1998. The subsec. formerly read: 


(1.2) For the purposes of paragraphs (1)(d.5) and (d.6), income of a corporation, 
commission or association from activities carried on outside the geographical 
boundaries of a municipality does not include income from activities carried on 
under an agreement in writing between 


(a) the corporation, commission or association, and 


(b) a person who is Her Majesty in right of Canada or a province or a munic- 
ipality or corporation to which any of paragraphs (1)(d) to (d.6) applies and 
that is controlled by Her Majesty in right of Canada or a province or by a 
municipality in Canada 


within the geographical boundaries of, 
(c) where the person is Her Majesty in right of Canada or a corporation con- 
trolled by Her Majesty in right of Canada, Canada, 
(d) where the person is Her Majesty in right of a province or a corporation 
controlled by Her Majesty in right of a province, the province, and 
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(e) where the person is a municipality in Canada or a corporation controlled 
by a municipality in Canada, the municipality. 
Subsec. 149(1.2) added by 1998, c. 19, subsec. 178(4), applicable to taxation years and 
fiscal periods that begin after 1998. 


(1.3) Capital ownership [by municipality] — For the purposes 
of paragraph (1)(d.5) and subsection (1.2), 90% of the capital of a 
corporation that has issued share capital is owned by one or more 
municipalities only when the municipalities own shares of the capi- 
tal stock of the corporation that give the municipalities 90% or 
more of the votes that could be cast under all circumstances at an 
annual meeting of shareholders of the corporation. 


Proposed Amendment — 149(1.3) 


(1.3) Votes or de facto control [by municipality or gov- 
ernment] —— Paragraphs (1)(d) to (d.6) do not apply in respect of 
a person’s taxable income for a period in a taxation year if at any 
time during the period 
(a) the person is a corporation shares of the capital stock of — 
which are owned by one or more other persons that, in total, 
give them more than 10% of the votes that could be cast at a 
meeting of shareholders of the corporation, other than shares 
that are owned by one or more persons each of which is 


(i) Her Majesty in right of Canada or of a ‘province, 
(i) a municipality in Canada, 


(ili) a municipal or public body performing a function of 
government in Canada, or 


(iv) a corporation, a commission or an association, to 10 which 
any of paragraphs (1)(d) to (d.6) apply; or 


(b) the person is, or would be if the person were a corporation, 
controlled, directly or indirectly in any manner whatever, by a 
person, or by a group of persons that includes a person, who is 
not 


(i) Her Majesty in right of Canada or sf a : province, 
(i) a municipality in Canada, 


(ili) a municipal or public body performing a function of 
government in Canada, or 


(iv) a corporation, a commission or an association, to which 

any of paragraphs (1)(d) to (d.6) apply. 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
147(5), will amend subsec. 149(1.3) to read as above, applicable to taxation years 


that begin after May 8, 2000 except that for those taxation years that began before 
December 21, 2002, it is to be read as follows: 


(1.3) For the purposes of paragraph (1)(d.5) and subsection (1.2), 90% of the 
capital of a corporation that has issued share capital is owned by one or more 
entities, each of which is a municipality or a municipal or public body, only if 
the entities own shares of the capital stock of the corporation that give the 
entities 90% or more of the votes that could be cast under all circumstances at 
an annual meeting of shareholders of the corporation. 


Notwithstanding subsec. 152(4) to (5), any assessment of a taxpayer's tax payable 
under the Act for any taxation year that began before February a 2004 shall Pe 
made that is necessary to give effect to the amendment. 


Technical Notes: Subsection 149(1.3) provides that, for the purposes of applying 
paragraph 149(1)(d.5) and subsection 149(1.2) to a corporation, 90% of the capital of 
the corporation is considered to be owned by one or more municipalities only if the 
municipalities are entitled to at least 90% of the votes associated with the shares of 
the corporation. 


As a consequence of the amendment to paragraph 149(1)(d.5), subsection 149(1.3) is 
amended applicable to taxation years that begin after May 8, 2000, to include refer- 
ence to municipal or public bodies performing a function of government in Canada, 


In addition, subsection 149(1.3) is replaced, applicable to taxation years that begin 
after December 20, 2002, to provide that paragraphs 149(1)(d) to (d.6) de not apply 
to exempt a person’s taxable income for a period in a taxation year in two cases. 


First, under new paragraph 149(1.3)(a), a corporation is not exempt from tax on its 
taxable income for a period in a taxation year if at any time during the period the 
corporation has issued shares that are owned by one or more persons (other than 
certain tax-exempts) that, in total, give them more than 10% of the votes that could 
be cast at a meeting of shareholders. For this purpose, it is necessary to determine 
whether more than 10% of the votes could be cast at a meeting of the shareholders by 
a person or persons other than: 


* Her Majesty in right of Canada or of a province, 
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ea sepa in Canad 


"a municipal or public bog perorming a unction of government in Cae or 


sa commission, an association or a corporation, t which any of ‘paragraphs 
oe to (d.6) apply. 


corporation, controlled, directly or indirectly in 1 any manner whatever, by a person 
(or by a group of persons that include a person) other than: 


_« Her Majesty in right of Canad 


fa province, 


_* a municipality in Canada, _ 


+ a municipal or public body performing 1 uunetion of government in Canada, or 


_¢ a commission, an association or a Cerporan en, | to which any of Renee 
149(1)(d) to d@ 6) apply. . 

For further details about the expression ‘ “poneoled directly or iidicectly in any man- 

ner whatever’, reference should be made to subsections 256(5.1) and (6). In general, 

the expression refers to a controller, who has ny direct or indirect influence that, u / 

exercised, would result in control in fact of the person. 


Related Provisions: 256(5.1), (6) — Meaning of “controlled, directly or indirectly”, 


History: Subsec. 149(1.3) added by 1998, c. 19, subsec. 178(4), applicable to taxation 
years and fiscal periods that begin after 1998. 


(2) Determination of income — For the purposes of paragraphs 
(1)(e), Gi), G) and (1), in computing the part, if any, of any income 
that was payable to or otherwise available for the personal benefit 
of any person or the total of any amounts that is not less than a 
percentage specified in any of those paragraphs of any income for a 
period, the amount of such income shall be deemed to be the 
amount thereof determined on the assumption that the amount of 
any taxable capital gain or allowable capital loss is nil. 
History: Subsec. 149(2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 88(2), 
applicable to 1992 et seg. Subsec. (2) formerly read: 
(2) Income oe to include taxable capital gains — For the purposes of 
paragraphs (1)(e), (1), G) and (1), in computing the part, if any, of any income that 
was payable to or Poibereise available for the personal benefit of any person or 
the total of any amounts that is not less than a percentage specified in any of 
those paragraphs of any income for a period, the amount of that income shall be 
deemed to be the amount thereof otherwise determined less the amount of any 
taxable capital gains included therein. 


Interpretation Bulletins: 
(archived); 


IT-409: Winding-up of a non-profit organization 
IT-496R: Non-profit organizations. 


(3) Application of subsec. (1) — Subsection (1) does not apply 
in respect of the taxable income of a benevolent or fraternal society 
or order from carrying on a life insurance business or, for greater 
certainty, from the sale of property used by it in the year in, or held 
by it in the year in the course of, carrying on a life insurance 
business. 

Related Provisions: 16(2) — Obligation issued at discount: 149(4) — Computation 
of taxable income; 212(14)(c)(i) — Certificate of exemption. 


Selected Cases [subsec. 149(3)]: Actra Fraternal Benefit Society v. R., [1997] 3 
C.T.C. 61 (FCA); rev’g [1995] 2 C.T:C. 2671 (TCC) (Allocation of assets to a particu- 
lar fund was rebuttable presumption only). 


(4) Idem — For the purposes of subsection (3), the taxable income 
of a benevolent or fraternal benefit society or order from carrying 
on a life insurance business shall be computed on the assumption 
that it had no income or loss from any other sources. 


(4.1) Income exempt under 149(1)(t) — Subject to subsection 
(4.2), subsection (1) applies to an insurer described in paragraph 
(1)(t) only in respect of the part of its taxable income for a taxation 
year determined by the formula 

(A x B x C) 

D 

where 
A is its taxable income for the year; 
B is 


(a) ‘2, where less than 25% of the total of the gross premium 
income (net of reinsurance ceded) earned in the year by it 
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and, where it is not a prescribed insurer for the purpose of 
paragraph (1)(t), by all other insurers that 


(i) are specified shareholders of the insurer, 
(ii) are related to the insurer, or 


(iii) where the insurer is a mutual corporation, are part of 
a group that controls, directly or indirectly in any manner 
whatever, or are controlled, directly or indirectly in any 
manner whatever by, the insurer, 


is in respect of insurance of property used in farming or fish- 
ing or residences of farmers or fishermen; and 


(b) 1 in any other case; 


C is the part of the gross premium income (net of reinsurance 
ceded) earned by it in the year that, in the opinion of the Min- 
ister, on the advice of the Superintendent of Financial Institu- 
tions or of the superintendent of insurance of the province under 
the laws of which it is incorporated, is in respect of insurance of 
property used in farming or fishing or residences of farmers or 
fishermen; and 


D is the gross premium income (net of reinsurance ceded) earned 
by it in the year. 

Related Provisions: 149(4.2) — Application of subsection (1): computation of taxa- 

ble income of insurer; 256(5.1), (6.2) — Controlled directly or indirectly. 


History: Subsec. 149(4.1) amended by 1997, c. 25, subsec. 47(2), applicable to 1996 
et seq. Subsec. (4.1) formerly read: 


(4.1) Idem — Subject to subsection (4.2), subsection (1) applies in respect of an 
insurer described in paragraph (1)(t) only in respect of that proportion of the 
insurer’s taxable income for a taxation year that 


(a) the part of the gross premium income (net of reinsurance ceded) earned 
in the year by the insurer that, in the opinion of the Minister, on the advice 
of the Superintendent of Financial Institutions or of the superintendent of 
insurance of the province under the laws of which the insurer is incorpo- 
rated, was in respect of insurance of farm property, property used in fishing 
or residences of farmers or fishermen 


is of 
(b) the gross premium income (net of reinsurance ceded) earned in the year 
by the insurer. 


Subsec. 149(4.1) substituted by 1994, c. 7, Sch. I (1991, c. 49), subsec. 122(2), appli 
cable to 1989 et seg. Subsec. (4.1) formerly read: 


(4.1) Subject to subsection (4.2), subsection (1) shall apply in respect of an in- 
surer described in paragraph (1)(t) only in respect of that proportion of the in- 
surer’s taxable income for a taxation year that 
(a) the insurer’s gross premium income (net of reinsurance ceded) for the 
year that in the opinion of the Minister, on the advice of the Superintendent 
of Financial Institutions or of the superintendent of insurance of the province 
under the laws of which the insurer is incorporated, was in respect of the 
insurance of farm property, property used in fishing or residences of farmers 
or fishermen 
is of 
(b) its gross premium income (net of reinsurance ceded) for the year 
and, in computing the taxable income of the insurer for the taxation year, the 
insurer shall be deemed to have claimed or deducted in each of the taxation years 
preceding the year the greater of such amount as it claimed or deducted or such 
amount as it may have been entitled to claim or deduct under paragraphs 
20(1)(a), 20(7)(c) and 138(3)(a) and section 140 to the extent that that amount 
does not exceed its taxable income otherwise determined for the preceding taxa- 
tion year. 


(4.2) Idem — Subsection (4.1) does not apply to an insurer de- 
scribed in paragraph (1)(t) in respect of the taxable income of the 
insurer for a taxation year where more than 90% of the total of the 
gross premium income (net of reinsurance ceded) earned in the year 


by the insurer and, where the insurer is not a prescribed insurer, all 
other insurers that 


(a) are specified shareholders of the insurer, 
(b) are related to the insurer, or 


(c) where the insurer is a mutual corporation, are part of a group 
that controls, directly or indirectly in any manner whatever, or 
are controlled, directly or indirectly in any manner whatever, by 
the insurer, 


S. 149(5)(e)(ii) 


is in respect of insurance of property used in farming or fishing or 
residences of farmers or fishermen. 


Related Provisions: 256(5.1), (6.2) — Controlled directly or indirectly. 


History: The closing words of subsec. 149(4.2) amended by 1997, c. 25, subsec. 
47(3), applicable to 1996 et seq. The closing words formerly read: 


is in respect of insurance of farm property, property used in fishing or resi- 
dences of farmers or fishermen. 
Subsec. 149(4.2) substituted by 1994, c. 7, Sch. Il (1991, c. 49), subsec. 122(2), appli- 
cable to 1989 et seg. Subsec. (4.2) formerly read: 
(4.2) Subsection (4.1) shall not apply in respect of an insurer described in para- 
graph (1)(t) in respect of the taxable income of the insurer for a taxation year 
where more than 90% of the gross premium income (net of reinsurance ceded) of 
the insurer and all other insurers that were specified shareholders of the insurer 
or were related to the insurer or, where the insurer is a mutual corporation, all 
other insurers that were part of a group that controlled or were controlled by the 
insurer for the year was in respect of the insurance of farm property, property 
used in fishing or residences of farmers or fishermen. 


(4.3) Computation of taxable income of insurer — For the 
purposes of this Part, in computing the taxable income of an insurer 
for a particular taxation year, the insurer shall be deemed to have 
deducted under paragraphs 20(1)(a), 20(7)(c) and 138(3)(a) and 
section 140 in each taxation year preceding the particular year and 
in respect of which paragraph (1)(t) applied to the insurer, the 
greater of 


(a) the amount it claimed or deducted under those provisions for 
that preceding year, and 


(b) the greatest amount that could have been claimed or de- 
ducted under those provisions to the extent that the total thereof 
does not exceed the amount that would be its taxable income for 
that preceding year if no amount had been claimed or deducted 
under those provisions. 
History: Subsec. 149(4.3) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 122(2), 
applicable to 1989 et seqg., except that in its application to the 1989 and 1990 taxation 
years the subsec. shall be read as follows: 


(4.3) In computing the taxable income of an insurer described in paragraph (1)(t) 
for a taxation year in respect of which subsection (1) applies to the insurer, the 
insurer shall be deemed to have claimed or deducted in each of its taxation years 
preceding the year the greater of such amount as it claimed or deducted and such 
amount as it was entitled to claim or deduct under paragraphs 20(1)(a), 20(7)(c) 
and 138(3)(a) and section 140 to the extent that that amount does not exceed its 
taxable income otherwise determined for the preceding taxation year. 


(5) Exception re investment income of certain clubs — 
Notwithstanding subsections (1) and (2), where a club, society or 
association was for any period, a club, society or association de- 
scribed in paragraph (1)(1) the main purpose of which was to pro- 
vide dining, recreational or sporting facilities for its members (in 
this subsection referred to as the “club’’), an inter vivos trust shall 
be deemed to have been created on the later of the commencement 
of the period and the end of 1971 and to have continued in exis- 
tence throughout the period, and, throughout that period, the follow- 
ing rules apply: 

(a) the property of the club shall be deemed to be the property of 

the trust, 


(b) where the club is a corporation, the corporation shall be 
deemed to be the trustee having control of the trust property, 


(c) where the club is not a corporation, the officers of the club 
shall be deemed to be the trustees having control of the trust 
property; 

(d) tax under this Part is payable by the trust on its taxable in- 
come for each taxation year; 


(e) the income and taxable income of the trust for each taxation 
year shall be computed on the assumption that it had no incomes 
or losses other than 


(i) incomes and losses from property, and 

(ii) taxable capital gains and allowable capital losses from 
dispositions of property, other than property used exclusively 
for and directly in the course of providing the dining, recrea- 
tional or sporting facilities provided by it for its members; 
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(f) in computing the taxable income of the trust for each taxation 
year 


(i) there may be deducted, in addition to any other deductions 
permitted by this Part, $2,000, and 


(ii) no deduction shall be made under section 112 or 113; and 


(g) the provisions of subdivision k of Division B (except subsec- 
tions 104(1) and (2)) do not apply in respect of the trust. 
Related Provisions: 16(2) — Obligation issued at discount; 212(14)(c)(i) — Certifi- 
cate of exemption. 
Selected Cases [subsec. 149(5)]: Elm Ridge Country Club Inc. v. MNR, [1999] 3 
C.T.C. 163 (FCA); leave to appeal to SCC refused (1999), 246 N.R. 200 (note) (Inter- 
est income is income from property of non-profit organization); Point Grey Golf & 
Country Club y. R., [2000] 2 C.T.C. 312. (FCA) (Interest income was income from 
property). 
Interpretation Bulletins: IT-83R3: Non-profit organizations — Taxation of income 
from property; IT-406R2: Tax payable by an inter vivos trust; IT-409: Winding-up of a 
non-profit organization (archived); IT-496R: Non-profit organizations. 


Advance Tax Rulings: ATR-29; Amalgamation of social clubs. 


(6) Apportionment rule — Where it is necessary for the purpose 
of this section to ascertain the taxable income of a taxpayer for a 
period that is a part of a taxation year, the taxable income for the 
period shall be deemed to be the proportion of the taxable income 
for the taxation year that the number of days in the period is of the 
number of days in the taxation year. 

Related Provisions: 124(3) — Crown agents; 149(10) — Corporation becoming or 
ceasing to be exempt; 212(14)(c)(i) — Certificate of exemption; 249.1(1)(b)(i) — Ex- 
empt individuals not subject to forced calendar year-end. 


Interpretation Bulletins: IT-347R2: Crown corporations (archived); IT-409: Wind- 
ing-up of a non-profit organization (archived). 


(7) [Prescribed form for R&D corporation — ] Time for fil- 
ing — A corporation the taxable income of which for a taxation 
year is exempt from tax under this Part because of paragraph (1)(j) 
shall file with the Minister a prescribed form containing prescribed 
information on or before its filing-due date for the year. 

Related Provisions: 149(7.1) — Penalty for late filing. 

History: Subsec. 149(7) added by 1996, c. 21, subsec. 37(4), applicable to taxation 
years that end after February 27, 1995, except that a form referred to in subsec. 149(7) 


that is filed with the Minister of National Revenue on or before September 18, 1996 is 
deemed to have been filed on a timely basis. 


Forms: T661: Claim for SR&ED in Canada; T4088: Claiming scientific research and 
experimental development expenditures — guide to form T661. 


(7.1) Penalty for failure to file on time — Where a corporation 
fails to file the prescribed form as required by subsection (7) for a 
taxation year, it is liable to a penalty equal to the amount deter- 
mined by the formula 


AXB 
where 
A is the greater of 
(a) $500, and 
(b) 2% of its taxable income for the year; and 
Bis the lesser of 
(a) 12, and 


(b) the number of months in whole or in part that are in the 
period that begins on the day on or before which the pre- 
scribed form is required to be filed and ends on the day it is 
filed. 
History: Subsec. 149(7.1) added by 1996, c 21, subsec. 37(4), applicable to taxation 
years that end after February 27, 1995. 


(8) Interpretation of para. (1)(j) — For the purpose of paragraph 
(1)Q), 
(a) a corporation is controlled by another corporation if more 
than 50% of its issued share capital (having full voting rights 
under all circumstances) belongs to 


(1) the other corporation, or 
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(ii) the other corporation and persons with whom the other 
corporation does not deal at arm’s length, 


but a corporation shall be deemed not to have acquired control 
of a corporation if it has not purchased (or otherwise acquired 
for a consideration) any of the shares in the capital stock of that 
corporation; and 


(b) there shall be included in computing a corporation’s income 
and in determining its gross revenue the amount of all gifts re- 
ceived by the corporation and all amounts contributed to the cor- 
poration to be used for scientific research and experimental 
development. 


Related Provisions: 212(14)(c)(i) — Certificate of exemption; 256(6), (6.1) — Ex- 
tended meaning of “control”. 


History: Para. 149(8)(b) amended by 1996, c 21, subsec. 37(5), applicable to taxation 
years that begin after June 1995. Para. (b) formerly read: 


(b) there shall be included in computing a corporation’s income all gifts received 
by the corporation and all amounts contributed to the corporation to be used for 
scientific research and experimental development. 


(9) Rules for determining gross revenue — In determining 
the gross revenue of a corporation for the purpose of determining 
whether it is described by paragraph (1)(j) for a taxation year, 


(a) there may be deducted an amount not exceeding its gross 
revenue for the year computed without including or deducting 
any amount under this subsection; and 


(b) there shall be included any amount that has been deducted 
under this subsection for the preceding taxation year. 


Related Provisions: 212(14)(c)(i) — Certificate of exemption; 248(1) — Definition 
of “gross revenue”. 


History: Subsec. 149(9) amended by 1996, c 21, subsec. 37(6), applicable to taxation 
years that begin after June 1995. Subsec. (9) formerly read: 


(9) Rules — In computing the income of a corporation for the purpose of deter- 
mining whether it is described by paragraph (1)(j) for a taxation year, 


(a) there may be deducted an amount not exceeding its income for the year 
computed without including or deducting any amount under this subsection; 
and 


(b) there shall be included any amount that has been deducted under this 
subsection for the immediately preceding taxation year. 


(10) Exempt corporations [becoming or ceasing to be ex- 
empt] — Where, at any time (in this subsection referred to as “‘that 
time”), a corporation becomes or ceases to be exempt from tax 
under this Part on its taxable income otherwise than by reason of 
paragraph (1)(t), the following rules apply: 


(a) the taxation year of the corporation that would otherwise 
have included that time is deemed to have ended immediately 
before that time, a new taxation year of the corporation is 
deemed to have begun at that time and, for the purpose of deter- 
mining the taxpayer’s fiscal period after that time, the taxpayer 
is deemed not to have established a fiscal period before that 
time; : 


(a.1) for the purpose of computing the corporation’s income for 
its first taxation year ending after that time, the corporation shall 
be deemed to have deducted under sections 20, 138 and 140 in 
computing its income for its taxation year ending immediately 
before that time, the greatest amount that could have been 
claimed or deducted for that year as a reserve under those 
sections; 


(b) the corporation is deemed to have disposed, at the time (in 
this subsection referred to as the “disposition time”) that is im- 
mediately before the time that is immediately before that time, 
of each property that was owned by it immediately before that 
time for an amount equal to its fair market value at that time and 
to have reacquired the property at that time at a cost equal to that 
fair market value; 


(c) for the purposes of applying sections 37, 65 to 66.4, 66.7, 
111 and 126, subsections 127(5) to (26) and section 127.3 to the 
corporation, the corporation is deemed to be a new corporation 
the first taxation year of which began at that time; and 
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Proposed Amendment — 149(10)(c) 


(c) for the purposes of applying sections 3.7, 65 to 66.4, 66.7, 


94.1 to 94.4, 111 and 126, subsections 127(5) to (35) and sec- 
tion 127.3 to the corporation, the corporation is deemed to be a 
new corporation the first taxation year of which began at that 
Gime. and = per 

Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), s. 33, 


will amend para. 149( 10)(c) to read as above, applicable to each corporation that, 
after 2002, becomes or ceases to be exempt from tax on its taxable income under Part 


I of the Act. - 


Technical Notes: Sub: 
ration becomes or ceases to be exempt from tax under Part I on its taxable income 
(otherwise than by reason of the exemption for certain insurers in paragraph 
149(1)«t)). A new taxation year is considered to start at the particular time and the 
corporation’s properties are deemed to have been disposed of at fair market value 
and reacquired at the particular time for the same amount. Fe 


Paragraph 149(10)(c) provides that the corporation is, for spec 
Act, treated as a new corporation. One of the specified purposes i 
investment tax credit regime set out In subsections 1275) 
Paragraph 149(10)(c) is amended so that it is also releve 


ied purposes in the 
‘ith regard to the 


os 


ment entity is determined without reference to taxation years that ‘occurred — 
before the corporation’s change of status. This will typically result in a nil defer- 


yal amount for the corporation.) : 


(d) where, immediately before the disposition time, the corpora- 
tion’s cumulative eligible capital in respect of a business ex- 


ceeds the total of 


(i) 3/4 of the fair market value of the eligible capital property 


in respect of the business, and 


(ii) the amount otherwise deducted under paragraph 20(1)(b) 
in computing the corporation’s income from the business for 


the taxation year that ended immediately before that time, 


the excess shall be deducted under paragraph 20(1)(b) in com- 
puting the corporation’s income from the business for the taxa- 


tion year that ended immediately before that time. 


Related Provisions: 16(2), (3) — Obligation issued at discount; 54°‘superficial 
loss”(c), (g) — Superficial loss rule does not apply; 87(2.1)(b) — Losses of predeces- 
sor corporation; 89(1.2) — Capital dividend account of corporation ceasing to be tax- 
exempt; 100 — Disposition of an interest in a partnership; 124(3) — Crown agents; 
149(6) — Apportionment rule; 212(14) — Certificate of exemption; 216(1) — Alterna- 
tive re rents and timber royalties; 219(2) — Exempt corporations; 227(14) — Applica- 


tion of Parts III, IV and VI to certain public corporations. 


History: Paras. 149(10)(a), (b) to (d) amended by 1998, c. 19, subsecs. 178(5), (6), 
applicable to a corporation that becomes or ceases to be exempt from tax on its taxable 


income under Part I of the Act after April 26, 1995. Those paras. formerly read: 


(a) the taxation year of the corporation that would otherwise have included that 
time shall be deemed to have ended immediately before that time and a new 
taxation year of the corporation shall be deemed to have commenced at that 
time; 


(b) the corporation shall be deemed to have disposed, immediately before the 
time that is immediately before that time, of each property (other than, where, at 
that time, the corporation ceases to be exempt from tax under this Part on its 
taxable income, a Canadian resource property or a foreign resource property) 
that was owned by it immediately before that time for an amount equal to its fair 
market value at that time and to have reacquired the property at that time at a 
cost equal to that fair market value; 
(c) where paragraph (b) applies in respect of depreciable property of the corpora- 
tion and the capital cost thereof to the corporation immediately before the dispo- 
sition exceeds the fair market value thereof at that time, for the purposes of sec- 
tions 13 and 20 and any regulations made under paragraph 20(1)(a), 

(i) the capital cost of the property to the corporation at that time shall be 

deemed to be the amount that was its capital cost thereof immediately before 

the disposition, and 

(ii) the excess shall be deemed to have been allowed to the corporation in 

respect of the property under regulations made under paragraph 20(1)(a) in 

computing its income for taxation years ending before that time; and 


(d) notwithstanding section 111, no amount is deductible in computing the cor- 
poration’s taxable income for a taxation year ending after that time in respect of 


< tion 149(10) applies where, at a particular time, a corpo- _ 


S. 149(12) 


a non-capital loss, net capital loss, restricted farm loss, farm loss or limited part- 
nership loss for a taxation year ending before that time to the extent that the loss 
cquid have been applied to reduce the corporation’s taxable income for taxation 
years ending before that time. 


Para. 149(10)(a.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 88(3), applica- 
ble to 1992 et seq. 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987; IT-409: Winding-up of a non-profit organization (archived). 


Charities Policies: CPS-017: Effective date of registration. 
(11) [Repealed] 


History: Subsec. 149(11) repealed by 1998, c. 19, subsec. 178(7), in force on June 18, 
1998. Subsec. 149(11) formerly read: 
(11) Exception — Subsection (10) does not apply to a corporation that ceases to 
be exempt from tax under this Part after November 12, 1981 by reason of control 
of the corporation being acquired by a person or persons pursuant to an agree- 
ment in writing entered into on or before that date. 


Proposed Addition — 149(11) 
(11) Geographical boundaries — body _ performing 
government functions — For the purpose of this section, the 
geographical boundaries of a municipal or public body performing 
a function of government are 
_ (a) the geographical boundaries that encompass the area in re- 
spect of which an Act of Parliament or an agreement given 
effect by an Act of Parliament recognizes or grants to the body 
a power to impose taxes; or 
_ (b) if paragraph (a) does not apply, the geographical bounda- __ 
_ ries within which that body has been authorized by the laws o 
Canada or of a province to exercise that function. L 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
Ww | add subsec. 149(11), applicable to taxation years that begin after May 8, 


Notwithstanding subsec. 152(4) to (5), any assessment of a taxpayer's tax payable 
under the Act for any taxation year that began before February 27, 2004 shall be 
made that is necessary to give effect to the amendment. 


Technical Notes: Subsection 149(11) is added to define. for the purposes of 
section 149, the geographical boundaries of a municipal or public body performing a 
function of government in Canada. Those boundaries are defined as encompassing 
the area in respect of which an Act of Parliament or an agreement given effect by an 
Act of Parliament recognizes or grants to the body a power to impose taxes; or if 
there has been no such recognition or grant, the area within which the body has been 
authorized by the laws of Canada or of a province to exercise that function. 

For example, if a particular self-governing First Nation meets the definition of “a 
public body performing a function of government in Canada,” it is intended that the 
relevant geographic boundary would delineate the area where the self-government 
agreement, or the statute enacting self-government powers, provides the First Nation 
authority to impose direct taxes. As a second example, if a particular Indian Band 
meets the definition of “a public body performing a function of government in Can- 
ada,” it is intended that the geographic boundary of the Indian Band be the band’s 
reserves as defined in the Indian Act. Similarly, if a particular school board meets the 
definition of “a municipal or public body performing a function of government in 
Canada” it is intended that the geographic boundary of the schoo] board be the area 
of jurisdiction of the board as defined by provincial legislation or regulation. 


(12) Information returns — Every person who, because of para- 
graph (1)(e) or (1), is exempt from tax under this Part on all or part 
of the person’s taxable income shall, within 6 months after the end 
of each fiscal period of the person and without notice or demand 
therefor, file with the Minister an information return for the period 
in prescribed form and containing prescribed information, if 


(a) the total of all amounts each of which is a taxable dividend 
or an amount received or receivable by the person as, on account 
of, in lieu of or in satisfaction of, interest, rentals or royalties in 
the period exceeds $10,000; 


(b) at the end of the person’s preceding fiscal period the total 


assets of the person (determined in accordance with generally 
accepted accounting principles) exceeded $200,000; or 

(c) an information return was required to be filed under this sub- 
section by the person for a preceding fiscal period. 


Related Provisions: 149.1(14) — Charity information return; 162(7)(a) — Penalty 
for failure to file; 233 — Demand for information return. 
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History: Subsec. 149(12) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 88(4), 
applicable to fiscal periods ending after 1992. 


Interpretation Bulletins: IT-496R: Non-profit organizations. 


Forms: T1044: Non-profit organization (NPO) information return; T4117: Income tax 
guide to the Non-Profit Organization (NPO) information return [guide]. 


Registered Charities Newsletters: 19 (what is the difference between a registered 
charity and a non-profit organization?). 


Selected Cases [s. 149]: Lutheran Life Insurance Society of Canada v. Canada, 
[1991] 2 C.T.C. 284 (FCTD) (Non-profit fraternal benefit society cannot deduct in- 
come from non-insurance fraternal sources from investment income; fraternal divi- 
dends deductible from life insurance income when paid back for non-insurance frater- 
nal purposes). 


Definitions [s. 149]: “allowable capital loss” — 38(b), 248(1); “amateur athlete 
trust” — 143.1(1)(a), 248(1); “amount” — 248(1); “beneficially interested” — 
248(25); “business” — 248(1); “Canada” — 255, Interpretation Act 35(1); “Canadian 
resource property” — 66(15), 248(1); “cemetery care trust’ — 148.1(1), 248(1); “con- 
trol” — 149(8); “controlled” — 256(5.1), (6), (6.1); “controlled directly or indi- 
rectly” — 256(5.1), (6.2); “corporation” — 248(1), Interpretation Act 35(1); “deferred 
profit sharing plan’ — 147(1), 248(1); “depreciable property” — 13(21), 248(1); “divi- 
dend”, “employed” — 248(1); “eligible funeral arrangement” — 148.1(1), 248(1); 
“employees profit sharing plan” — 144(1), 248(1); “employment” — 248(1); “farm 
loss” — 111(8), 248(1); “farming” — 248(1); “filing-due date’ — 150(1), 248(1); 
“fishing” — 248(1); “foreign resource property” — 66(15), 248(1); “geographical 
boundaries” — 149(11); “gross revenue” — 149(8)(b), 149(9), 248(1); “Her Maj- 
esty” — Interpretation Act 35(1); “immovables” — Quebec Civil Code art. 900-907; 
“insurer” — 248(1); “inter vivos trust” — 108(1), 248(1); “interest” in real property — 
248(4); “life insurance business” — 248(1); “limited partnership loss” — 96(2.1)(e), 
248(1): “Minister” — 248(1); “net capital loss”, “non-capital loss’ — 111(8), 248(1); 
“office” — 248(1); “outside the geographical boundaries” — 149(1.2); “owned” — 
149(1.3); “Parliament” — Interpretation Act 35(1); “person”, “prescribed”, “‘pro- 
perty” — 248(1); “province” — Interpretation Act 35(1); “qualifying environmental 
trust” — 248(1); “qualifying share” — 192(6), 248(1) [not intended to apply to s. 149]; 
“real right in immovables” — 248(4.1); “registered pension plan’ — 248(1); “regis- 
tered retirement income fund” — 146.3(1), 248(1); “registered retirement savings 
plan” — 146(1), 248(1); “registered supplementary unemployment benefit plan” — 
145(1), 248(1); “regulation” — 248(1); “related” — 251(2); “related segregated fund 
trust” — 138.1(1)(a); “resident in Canada” — 250; “restricted farm loss” — 31, 248(1); 
“retirement compensation arrangement’, “scientific research and experimental devel- 
opment” — 248(1), Reg. 2900(1); “servant” — 248(1)*employment”; “share”, “share- 
holder”, “specified shareholder’, “subsidiary wholly-owned corporation” — 248(1); 
“taxable capital gain” — 38(a), 248(1); “taxable income” — 2(2), 248(1); “taxation 
year — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3); “writing” — Inter- 
pretation Act 35(1). 


Interpretation Bulletins [s. 149]: IT-151R5: Scientific research and experimental 
development expenditures; IT-167R6: Registered pension plans — employee’s contri- 
butions; IT-269R4: Part IV tax on dividends received by a private corporation or a 
subject corporation; IT-362R: Patronage dividends. 


Charities 


149.1 (1) Definitions — In this section, 
Related Provisions: 172(6), 187.7 — Application of subsec. 149.1(1). 


“capital gains pool”, of a registered charity for a taxation year, 
means the amount by which 


(a) the total of all amounts, each of which is the amount of a 
capital gain of the charity from the disposition of an enduring 
property after March 22, 2004 and before the end of the taxation 
year (other than a capital gain from a disposition of a bequest or 
an inheritance received by the charity in a taxation year that in- 
cluded any time before 1994) that is declared by the charity in 
an information return under subsection (14) for the taxation year 
during which the disposition occurred, 


exceeds 


(b) the total of all amounts, each of which is the amount, deter- 
mined for a preceding taxation year of the charity that began 
after March 22, 2004, that is the lesser of the amount determined 
under paragraph (a) of the description of A.1 in the definition 
“disbursement quota” and the amount claimed by the charity 
under paragraph (b) of that description; 


Related Provisions: 149.1(1)‘disbursement quota’’A.1(b)(ii) — Capital gains pool 
reduces disbursement quota. 


History: The definition “capital gains pool” in subsec. 149.1(1) added by 2005, c. 19, 
subsec. 35(2), applicable to taxation years that begin after March 22, 2004. 


Income Tax Act, Part I 


“charitable foundation” means a corporation or trust that is con- 
stituted and operated exclusively for charitable purposes, no part of 
the income of which is payable to, or is otherwise available for, the 
personal benefit of any proprietor, member, shareholder, trustee or 
settlor thereof, and that is not a charitable organization; 


Related Provisions: 149—Exemptions; 149.1(6.1)— Charitable purposes; 
149.1(12)(b) — Rules — income; 149.1(22) — Refusal by Minister to register founda- 
tion; 188.1(4), (5) — Penalty for conferring undue benefit on a person. 


Interpretation Bulletins: IT-83R3: Non-profit organizations — Taxation of income 
from property. 


Forms: RC4106: Registered charities operating outside Canada [guide]; RC4108: 
Registered charities and the Income Tax Act [guide]; T2050: Application to register a 
charity under the ITA; T4063: Registering a charity for income tax purposes [guide]. 


“charitable organization” means an organization, whether or not 
incorporated, 


148(2), will amend the opening words of t 
subsec. 149.1(1) to read as above, applicable after 1999. _ 


Technical Notes: Sce under 149.1(1)“charitable organization”(c), (d) below. 


(a) all the resources of which are devoted to charitable activities 
carried on by the organization itself, 


(b) no part of the income of which is payable to, or is otherwise 
available for, the personal benefit of any proprietor, member, 
shareholder, trustee or settlor thereof, 


(c) more than 50% of the directors, trustees, officers or like offi- 
cials of which deal with each other and with each of the other 
directors, trustees, officers or officials at arm’s length, and 


(d) where it has been designated as a private foundation or pub- 
lic foundation pursuant to subsection (6.3) of this section or sub- 
section 110(8.1) or (8.2) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, or has applied after Feb- 
ruary 15, 1984 for registration under paragraph 110(8)(c) of that 
Act or under the definition “registered charity” in subsection 
248(1), not more than 50% of the capital of which has been con- 
tributed or otherwise paid into the organization by one person or 
members of a group of persons who do not deal with each other 
at arm’s length and, for the purpose of this paragraph, a refer- 
ence to any person or to members of a group does not include a 
reference to Her Majesty in right of Canada or a province, a mu- 
nicipality, another registered charity that is not a private founda- 


tion, or any club, society or association described in paragraph 
149(1)(1); 


Proposed Amendment — 149.1(1)“charitable 
— organization’(c), (d) 


(c) more than 50% of the directors, trustees, officers or like 
Officials of which deal at arm’s length with each other and 
with oo _ 


@) each of the other directors, trustees, officers and like of- 
ficials of the organization, : 


Gi) each person described by subparagraph (d)(i) or (ii), 
(iii) each member of a group of persons (other than Her — 
Majesty in right of Canada or of a province, a municipality, — 
another registered charity that is not a private foundation, 
and any club, society or association described in paragraph 
149(1)(1)) who do not deal with each other at arm’s length, 
if the group would, if it were a person, be a person de- 
scribed by subparagraph (d)(i), and 
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Division H — Exemptions 


(d) that is not, at the particular time, and would not at the par- 
ticular time be, if the organization were a corporation, con- 
trolled directly or indirectly in any manner whatever 


(i) by a person (other than Her Majesty in right of Canada 
or of a province, a municipality, another registered charity 
that is not a private foundation, and any club, society or 
association described in paragraph 149(1)()), 


(A) who immediately after the particular time, has con- 
tributed to the organization amounts that are, in total, 
greater than 50% of the capital of the o anization im- 
mediately after the particular time, and . 


(B) who immediately after the person’s last contribution 
at or before the particular time, had contributed to the 
organization amounts that were, in total, greater than 
50% of the capital of the organization immediately after 

the making of that last contribution, or 
(ii) by a person, or by a group of persons that do not deal at 
_arm’s length 
of the group 


yes not deal at arm’s length with a person 
ubparagraph (i);  . 

Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. 
148(3), will amend paras. (c) and (d) of the definition “charitable organization” in 
subsec. 149.1(1) to read as above, applicable after 1999 except that, in respect of a 
charitable organization that was not designated before 2000 as a private foundation 
or a public foundation under subsec. 149.1(6.3) or under subsec. 110(8.1) or (8.2), as 
enacted by RSC 1952. ¢. 148 [repealed; see Pre-RSC History to 110(8.1), (8.2) on 
TaxPartner or taxnet.pro], and has not applied after February 15, | 
tion under para. 110(8)(c) of that Act [repealed; see Pre-RS' ) 


of the definition “charitable organization”, as amended, : 
lier of the day. if any, on which the organization is de: 
foundation or a public foundation under subsec. 149.1( 


Technical Notes: The definition “charitable organization cS 

50% of the directors, trustees, officers or similar officials of a charitable organization 
must deal with each other and with each of the other directors, trustees, officers or 
similar officials at arm’s length. 


For a charity that has applied for registration after February 15, 1984 and which has 
been designated as a private or public foundation, the definition “charitable organiza- 
tion” also requires that not more than 50% of the charity’s capital be contributed by a 
person or group of persons not dealing with each other at arm’s length. This defini- 
tion is amended to replace the “contribution” test with a “control” test. As a result, a 
charity will not be disqualified from being treated as a charitable organization solely 
because a person, 


group is not permitted to control the charity in any way, nor may the person or the 
members of the group represent more than 50% of the directors, trustees, officers and 
similar officials of the charity. 


Letter from Dept. of Finance, September 11, 2001: 
Dear [xxx]: 


Lam responding to your recent inquiry concerning the capital restriction in the defini- 
tion of charitable organization of not more than 50% of the capital contributed to the 
organization by one person or a group of persons not dealing at arm’s length. 


This matter has been brought to our attention recently in the context that it could 
have unintentional implications prohibiting large one-tim donations. — 


From a tax policy perspective, we agree that the income tax provisions should not 
have the effect of prohibiting or limiting charitable giving. Under the current defini- 
tion of “charitable organization”, the capital restriction of not more than 50% could 
unintentionally have that effect. 


Consequently, and in light of the other restrictions in the income tax provisions in- 
cluding disbursements requirements, we are recommending to the Minister of Fi- 
nance that the definition “charitable organization” in subsection 149.1(1) of the Act 
be amended to ensure that in certain circumstances large donations are not prohib- 
ited. In particular, we are recommending the replacement of the current contribution 
test with a post-donation test. This test will require that, at all times after the dona- 
tion, any person (or group of persons not dealing at arm’s length) contributing more 
than 50% of the capital of the organization must deal at arm’s length with more than 
half of the directors, trustees and officers of the organization, and must not have any 
direct or indirect influence over the organization such that, if exercised, it would be 
reasonable to conclude that the person (or group) controls the organization or one or 
more activities of the organization. 


We are recommending that such an amendment apply for the purpose of determining 
an organization’s status after 1999. If the recommendation is acted upon, we antici- 
pate that the amendment would be included in a future income tax technical bill. 


with each other, if the person or any member 


oF a gro ip of persons not dealing with each other at arm’s length, _ 
has contributed more than 50% of the charity’s capital. However, such a person or _ 


S. 149.1(1) dis 


Yours sincerely, 


Len Farber — 
General Director, Tax Legislation Division 


{See also the proposed amendment to 149.1(1)“public foundation” — ed.] 


Related Provisions: 149 — Exemptions; 149.1(6), (6.2) —Whiether resources de- 
voted to charitable activities; 149.1(6.3) — Designation as public foundation, etc.; 
149.1(6.4) — Registered national arts service organization deemed to be charitable or- 
ganization; 149.1(12)(b) — Rules — income; 149.1(22) — Refusal by Minister to reg- 
ister foundation: 188 — Revocation tax; 188.1(4), (5) — Penalty for conferring undue 
benefit on a person; 256(5.1), (6) — Meaning of “controlled, directly or indirectly”. 


Selected Cases [subsec. 149.1(1)“charitable organization”): Earth 
Fund/Fond pour la Terre v. MNR, [2003] 2 C.T.C. 10 (FCA) (Mere intention to do 
something charitable not sufficient); Canadian Magen David Adom for Israel v. MNR, 
[2002] 4 C.T.C. 422 (FCA) (Inability to demonstrate that donations being used for 
charitable purposes sufficient to justify de-registration); Vancouver Society of 
Immigrant & Visible Minority Women v. MNR, [1999] 2 C.T.C. 1 (SCC); aff’ g [1996] 2 
C.T.C. 88 (FCA) (Valid charitable organization must be constituted exclusively for 
charitable purposes); Everywoman’s Health Centre Society (1988) v. Canada, [1991] 2 
C.T.C. 320 (FCA) (Free-standing abortion clinic is a charity within common law 
meaning); National Model Railroad Association v. MNR, [1989] 1 C.T.C. 300 (FCA) 
(Taxpayer not charitable organization when activities have a “public character’); 
Toronto Volgograd Committee y. MNR, [1988] 1 C.T.C. 365 (FCA) (Registration re- 
fused when activities political); Positive Action Against Pornography v. MNR, [1988] 1 
C.T.C. 232 (FCA) (Registration refused when society not constituted for “advancement 
of education”); Native Communications Society of B. C. v. MNR, [1986] 2 C.T.C. 170 
(FCA) (Objects of non-profit corporation for benefit of community held charitable). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-83R3: Non-profit organizations — Taxation of income 
from property. See also at end of s. 149.1. 


Forms: RC4106: Registered charities operating outside Canada [guide]; RC4108: 
Registered charities and the Income Tax Act [guide]; T2050: Application to register a 
charity under the ITA; T2095: Canadian charities — application for re-designation; 
74063: Registering a charity for income tax purposes [guide]. 


Registered Charities Newsletters: 11 (consultation on registering organizations 
that provide rental housing for low-income); 15 (facts and figures about charities and 
the CRA today; registered charities as internal divisions of other charities; elimination 
of racial discrimination as a charitable purpose); 17 (new policy statement on promot- 
ing racial equality; contact information): 20 (facts and figures; working outside Can- 


ada; working with others). 


Charities Policies: CPC-003: Umbrella organization (see also July 29, 2005 consul- 
tation on proposed guidelines for the registration of umbrella organizations), CPC-004: 
Housing to the aged; CPC-O11: Promotion of employment; CPC-013: Relief of pov- 
erty — advancement of education; CPC-022: Administration of registered charities’ 
group insurance; CPC-027: Whether publishing a magazine can be considered a chari- 
table activity under the advancement of education; CPS-001: Applicants that are estab- 
lished to hold periodic fundraisers; CPS-002: Relief of the aged; CPS-003: Daycare 
facilities, CPS-004; Applicants with broad object clauses; CPS-005: Festivals and the 
promotion of tourism; CPS-006: Registered charities making improvements to property 
leased from others; CPS-008: Organizations established to assist other charities; CPS- 
009: Holding of property for charities; CPS-010: Registration of arts festivals; CPS- 
012: Benefits to aboriginal peoples of Canada; CPS-013: School councils; CPS-O1S: 
Registration of organizations directed at youth; CPS-016: Distinction between self-help 
and members’ groups; CPS-019: What is a related business?; CPS-020: Applicants that 
are established to relieve poverty by providing rental housing for low-income tenants; 
CPS-021: Registering charities that promote racial equality; CPS-023: Applicants as- 
sisting ethnocultural communities. 


“charitable purposes” includes the disbursement of funds to quali- 


fied donees; 

Charities Policies: CPC-014: Provision of goods and services. See under 
149.1(1)“charitable organization” for Policies on whether the objects of an organization 
entitle it to registration as a charity. 

“charity” means a charitable organization or charitable foundation; 


Related Provisions: 149(1)(f) — Exemptions for registered charity; 149(1)() — 
Non-profit organizations; 188 — Revocation tax; 248(1) — “registered charity”. 


Interpretation Bulletins: IT-496R: Non-profit organizations. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]; T2050: Appli- 
cation to register a charity under the ITA; T2095: Canadian charities — application for 
re-designation; T4063: Registering a charity for income tax purposes [guide]. 


Registered Charities Newsletters: See under 248(1)*registered charity”. 


“disbursement quota”, for a taxation year of a registered charity, 
means the amount determined by the formula 


A+A.1+B+B.1 


where 
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is 80% of the total of all amounts each of which is the eligible 
amount of a gift for which the charity issued a receipt described 
in subsection 110.1(2) or 118.1(2) in its immediately preceding 
taxation year, other than a gift that is 


Proposed Amendment — - 149. 1(1);disbursement 
quota”A opening words ; 


A. is 80% of the total of all amounts each of which is the eligible 
amount of a gift for which the foundation issued a receipt de- 
scribed in subsection 110.1(2) or 118.1(2) in its immediately 
preceding taxation year, other than. 

Application: The July 18, 2005. draft legislation (Part a ceil) bec 

148(4), will amend the opening words of the description of A in the defin ition “dis- 

bursement quota” in subsec. 149.1(1) to tae as above, ee to ane ae after 

December 20, 2002. : pe 

Technical Notes: The “disbursement ee for a taxation year of a ichiarite 

foundation or organization is defined in subsection 149.1(1) for the | purpose of det 

mining the amount that the charity is required to spend on charitable activities or 
gifts to other charities. One factor in calculating the eee queta 
proportion of donations for which tax ‘receipts are issued’ 


The definition “disbursement quota” is amended consequential t to the addition of t new / 
subsection 248(31), in respect of gifts made after December 20, 2002, to provide that : 
the amount of a gift for which a tax receipt is issued refers to the * “eligible amount” 
of the gift. For additional inrorera ion, see the commentary to new subsection 
248(31). 


(a) an enduring property, or 
(b) received from another registered charity, 
A.1 is the amount, if any, by which 


Proposed Amendment — 149.1 (1)“disbursement 
-quota”A.1 opening words 


A.1 is 80% of the total of all amounts each of which is the eligi- e 
ble amount of a gift received in a preceding taxation ied tO” 
the extent that the eligible amount 

Application: The July 18, 2005 draft legislation, ‘(Part pe anical), since, 

148(5), will amend the opening words of the description of A.1 in the definition 


“disbursement quota” in subsec. 149.1(1) to - as above, ce to gifts made 
after December 20, 2002. : 


Technical Notes: See under 149, [)-disbarcement quota”A opening words soe A 


(a) the sum of 


(i) 80% of the total of all amounts, each of which is the 
amount of an enduring property of the charity (other than 
an enduring property described in subparagraph (ii), an 
enduring property that was received by the charity as a 
specified gift, or a bequest or an inheritance received by 
the charity in a taxation year that included any time 
before 1994) to the extent that it is expended in the year, 
and 


(11) the total of all amounts, each of which is the fair mar- 
ket value, when transferred, of an enduring property 
(other than an enduring property that was received by the 
charity as a specified gift) transferred by the charity in the 
taxation year by way of gift to a qualified donee 


exceeds 


(b) the amount, if any, claimed by the charity, that may not 
exceed the lesser of [deemed to be nil before 2009 for most 
charitable organizations; see History below — ed.] 


(i) 3.5% of the amount determined for D, and 


(ii) the capital gains pool of the charity for the taxation 
year, 


(a) in the case of a private foundation, the total of all 
amounts each of which is an amount received by it in its im- 
mediately preceding taxation year from a registered charity, 
other than an amount that is a specified gift or an enduring 
property, or 


(b) in the case of a charitable organization or a public foun- 
dation, 80% of the total of all amounts each of which is an 


Income Tax Act, Part I 


amount received by it in its immediately preceding taxation 
year from a registered charity, other than an amount that is a 
specified gift or an enduring property, and 


B.1 is the amount determined by the formula 


C x 0.035 [D — (E + F)]/365 

where 

C is the number of days in the taxation year, 

D is 
(a) the prescribed amount for the year, in respect of all or 
a portion of a property (other than a prescribed property) 
owned by the charity at any time in the 24 months imme- 
diately preceding the taxation year that was not used di- 


rectly in charitable activities or administration, if that 
amount is greater than $25,000, and 


(b) in any other case, nil, 


E is the total of the amount determined for subparagraph (a)(ii) 
of the description of A.1, and */4 of the total of the amounts 
determined for A and subparagraph (a)(i) of the description 
of A.1, for the year in respect of the charity, and 


F is the amount equal to 


(a) in the case of a private foundation, the amount deter- 
mined for B for the year in respect of the charity in accor- 
dance with paragraph (a) of the description of B, or 


(b) in the case of a charitable organization or a public 
foundation, °/s of the amount determined for B for the 
year in respect of the charity in accordance with para- 
graph (b) of the description of B; 


Related Provisions: 149.1(1.2)— Authority of Minister —calculation of pre- 
scribed amount; 149,1(2)(b) — Charitable organization must expend DQ each year; 
149.1(3)(b) — Public foundation must expend DQ each year; 149.1(4)(b) — Private 
foundation must expend DQ each year; 149.1(4.1) — Anti-avoidance rule re DQ; 
149.1(5) — Administrative reduction in DQ; 149.1(8)— Accumulated property 
deemed expended on charitable activities; 149.1(12) — Rules; 149.1(21)(c) — Dis- 
bursement excess of registered charity; | 248(5) — Substituted _ property; 
248(30)—(33) — Determination of eligible amount of gift; 257— Formula amounts 
cannot calculate to less than zero. 


History: The definition “disbursement quota” in subsec. 149.1(1) amended by 2005, c. 
19, subsec. 35(1), applicable to taxation years that begin after March 22, 2004, except 
that, in applying the amendment to a taxation year that begins before 2009 of a charita- 
ble organization registered by the Minister of National Revenue before March 23, 
2004, the amount claimed by the charitable organization under para. (b) of the descrip- 
tion of A.1 is deemed to be nil. The definition formerly read: 


“disbursement quota” for a taxation year of a charitable foundation means the 
amount determined by the formula 
C x 0.045 [D —(E + F)] 
a a PTET Ae 

365 


A+A1+B+ 


where 


A is 80% of the total of all amounts each of which is the amount of a gift me 
which the foundation issued a receipt described in subsection 110.1(2) 
118.1(2) in its immediately preceding taxation year, other than 


(a) a gift of capital received by way of bequest or inheritance, 


(b) a gift received subject to a trust or direction to the effect that the 
property given, or property substituted therefor, is to be held by the 
foundation for a period of not less than 10 years, or 


(c) a gift received from a registered charity, 


A.1 is 80% of the total of all amounts each of which is the amount of a gift 
received in a preceding taxation year, to the extent that the amount of the gift 


(a) is expended in the year, and 
(b) was excluded from the disbursement quota of the foundation 


(i) because of paragraph (a) of the description of A for a taxation 
year that begins after 1993, or 


(ii) because of paragraph (b) of the description of A, 


(a) in the case of a private foundation, the total of all amounts each of 
which is an amount received by it in its immediately preceding taxation 
year from a registered charity, other than an amount that is a specified 
gift, or 
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(b) in the case of a public foundation, 80% of the total of all amounts 
each of which is an amount received by it in its immediately preceding 
taxation year from a registered charity, other than an amount that is a 
specified gift, 


o) 


is the number of days in the taxation year, 


D is the prescribed amount for the year in respect of property (other than a 
prescribed property) or a portion thereof owned by the foundation at any 
time in the immediately preceding 24 months that was not used directly in 
charitable activities or administration, 


Eis 4: of the total of the amounts determined for A and A.1 for the year in 
respect of the foundation, 


F is the amount equal to 


(a) in the case of a private foundation, the amount determined as the 
value of B for the year in accordance with paragraph (a) of the descrip- 
tion of B, or i 


(b) in the case of a public foundation, */4 of the amount determined as the 
value of B for the year in accordance with paragraph (b) of the descrip- 
tion of B, and 


G _ is, for each of the first 10 taxation years of the foundation commencing after 
1983, a portion of the amount, if any, by which 


(a) 90% of the amount, if any, by which the amount deducted by the 
foundation, for its last taxation year that commenced before 1984, pur- 
suant to paragraph 149.1(18)(a) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, as it read for that year, exceeds 
the total of the amounts determined in respect of the foundation under 
clauses 149.1(1)(e)(iv)(B) to (D) of that Act for its first taxation year 
commencing after 1983 


exceeds 


(b) the total of all amounts each of which is an amount that, for a pre- 
ceding taxation year, has been determined as the value of G or included 
under subparagraph 149.1(1)(e)(v) of the above-mentioned Act in deter- 
mining the disbursement quota of the foundation, 


that is not less than the amount obtained when such excess is divided by the 
difference between 10 and the number of preceding taxation years of the 
foundation that commenced after 1983 and before the year. 


The formula in the definition “disbursement quota” in subsec. 149.1(1) amended by 
1998, c. 19, subsec. 179(1), applicable to taxation years that end after November 1991 
except that, for such taxation years that began before 1993, the formula shall be read 
without reference to “A.1”. The formula formerly read: 


C x 0.045 [D-—(E+ F)] x 
365 


The portion of the description of A in the definition “disbursement quota” in subsec. 
149.1(1) before para. (a) amended by the said c. 19, subsec. 179(2), applicable to taxa- 
tion years that end after November 1991. The portion formerly read: 


0.8A+A1+B+ G 


A is the total of all amounts each of which is the amount of a gift for which the 
foundation issued a receipt described in subsection 110.1(2) or 118.1(2) in 
its immediately preceding taxation year, other than 

The element A.1 added to the formula, its description added to the definition of “dis- 
bursement quota” in subsec. 149.1(1) and the description of E amended, by 1994, c. Pe 
subsecs. 74(1) to (3), applicable to taxation years that begin after 1992. The description 
of E formerly read: 

Eis the amount equal to °/4 of the amount determined as the value of A for the 
year, 

That portion of the description of A in “disbursement quota” in subsec. 149.1(1) pre- 
ceding para. (a) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 123(1), to substi- 
tute “subsection 110.1(2) or 118.1(2)” for “paragraph 110.1(1)(a) or 118.101)(a)”, ap- 
plicable to 1988 et seg. except that in its application to the 1988 taxation year, that 
reference shall be read as “subsection 110.2 or 118.1(2) of this Act or paragraph 
110(1)(a) of the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, 
as it applied to taxation years ending before 1988”. 


Regulations: 3701 (prescribed amount). 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-244R3: Gifts by individuals of life insurance policies as 
charitable donations. See also at end of s. 149.1. 

Forms: RC4108: Registered charities and the Income Tax Act [guide]; T1259: Capital 
gains and disbursement quota worksheet: T3010A: Registered charity information re- 
turn: T4033A: Completing the registered charity information return [guide]. 
Registered Charities Newsletters: 4 (issuing receipts for gifts of art); 9 (once a 
charity has met its DQ); 13 (revised registered charity information return T3010); 18 
(how does a charity calculate its DQ if it has received a gift in kind?); 19 (proposed 
disbursement quota changes); 20 (DQ listed in Notice of Confirmation; working 
outside Canada — DQ). 

Charities Policies: CPC-005: Accumulation of property; CPC-021: Disbursement 
quota; CPS-009: Holding of property for charities. 


S. 149.1(1) end 


“enduring property” means property of a registered charity that is 


(a) a gift received by the charity by way of bequest or inheri- 
tance, including a gift deemed by subsection 118.1(5.2) or (5.3), 


(b) if the registered charity is a charitable organization, a gift 
from another registered charity (other than a gift described by 
paragraph (d) or received from another charity in respect of 
which more than 50% of the members of the board of directors 
or trustees do not deal at arm’s length with each member of the 
board of directors or trustees of the charitable organization) that 
is subject to a trust or direction to the effect that the property 
given, or property substituted for the gift, 


(i) is to be held by the charitable organization for a period of 
not more than.five years from the date that the gift was re- 
ceived by the charitable organization, and 


(ii) is to be expended in its entirety over the period referred 
to in the trust or direction 


(A) to acquire a tangible capital property of the charitable 
organization to be used directly in charitable activities or 
administration, 


(B) in the course of a program of charitable activities of 
the charitable organization that could not reasonably be 
completed before the end of the first taxation year of the 
charitable organization ending after the taxation year in 
which the gift was received, or 


(C) any combination of the uses described in clauses (A) 
and (B), 


(c) a gift received by the registered charity (referred to in this 
definition as the “original recipient charity”), other than a gift 
received from another registered charity, that is subject to a trust 
or direction to the effect that the property given, or property sub- 
stituted for the gift, is to be held by the original recipient charity 
or by another registered charity (referred to in this definition as a 
“transferee”) for a period of not less than 10 years from the date 
that the gift was received by the original recipient charity, ex- 
cept that the trust or direction may allow the original recipient 
charity or the transferee to expend the property before the end of 
that period to the extent of the amount determined for a taxation 
year (for the charity or the transferee, as the case may be) by B.1 
in the formula in the definition “disbursement quota’, or 


(d) a gift received by the registered charity as a transferee from 
an original recipient charity or another transferee of a property 
that was, before that gift was so received, an enduring property 
of the original recipient charity or of the other transferee because 
of paragraph (a) or (b) or this paragraph, or property substituted 
for the gift, if, in the case of a property that was an enduring 
property of an original recipient charity because of paragraph 
(b), the gift is subject to the same terms and conditions under the 
trust or direction as applied to the gift to the original recipient 
charity; 


Proposed Amendment — 149.1(1)“enduring 
a prepetty. (9) 3. 

_(d) a gift received by the registered charity as a transferee from 
an original recipient charity or another transferee of a property 
that was, before that gift was so received, an enduring property 
of the original recipient charity or‘ of the other transferee be- 

‘cause of paragraph (a) or (c) or this paragraph, or property sub- 

stituted for the gift, if, in the case of a property that was an 

enduring property of an original recipient charity because of 
_ paragraph (c), the gift is subject to the same terms and condi- 
tions under the trust or direction as applied to the original re- 
__ cipient charity; Kok ee 

Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 

148(6), will amend para. (d) of the definition “enduring property” in subsec. 149.11) 

to read as above, applicable to taxation years that begin after March 22, 2004. 

Technical Notes: The English version of the definition “enduring property”, which 

applies for the purpose of the definition “disbursement quota” to taxation years that 

begin after March 22, 2004, is amended to correct a cross-reference in its paragraph 


(d). 
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S. 149.11) end 


Related Provisions: 149.1(1)‘capital gains pool” — Gain on enduring property; 
149.1(1)‘disbursement quota”A.1(a) — Enduring property included in calculation for 
disbursement quota. 

History: The definition “enduring property” in subsec. 149.1(1) added by 2005, c. 19, 
subsec. 35(2), applicable to taxation years that begin after March 22, 2004. 


“non-qualified investment” of a private foundation means 


(a) a debt (other than a pledge or undertaking to make a gift) 
owing to the foundation by 


(i) a person (other than an excluded corporation) 


(A) who is a member, shareholder, trustee, settlor, officer, 
official or director of the foundation, 


(B) who has, or is a member of a group of persons who do 
not deal with each other at arm’s length who have, con- 
tributed more than 50% of the capital of the foundation, 
or 


(C) who does not deal at arm’s length with any person 
described in clause (A) or (B), or 


(11) a corporation (other than an excluded corporation) con- 
trolled by the foundation, by any person or group of persons 
referred to in subparagraph (i), by the foundation and any 
other private foundation with which it does not deal at arm’s 
length or by any combination thereof, 


(b) a share of a class of the capital stock of a corporation (other 
than an excluded corporation) referred to in paragraph (a) held 
by the foundation (other than a share listed on a prescribed stock 
exchange or a share that would be a qualifying share within the 
meaning assigned by subsection 192(6) if that subsection were 
read without reference to the expression “issued after May 22, 
1985 and before 1987”), and 


(c) a right held by the foundation to acquire a share referred to in 
paragraph (b), 
and, for the purpose of this definition, an “excluded corporation” is 
(d) a limited-dividend housing company to which paragraph 
149(1)(n) applies, 
(e) a corporation all of the property of which is used by a regis- 
tered charity in its administration or in carrying on its charitable 
activities, or 
(f) a corporation all of the issued shares of which are held by the 
foundation; 
Related Provisions: 
189 — Tax regarding 
“controlled”. 
History: Para. (b) of “non-qualified investment” in subsec. 149.1(1) amended by 1994, 
c. 7, Sch. Il (1991, c. 49), subsec. 123(2), applicable with respect to shares issued after 


May 22, 1985, other than shares issued before 1986 to which subsec. 192(6) of the 
former Act, as it read on May 22, 1985, is applicable. Para. (b) formerly read: 


149.1(21)(c) — Disbursement excess of registered charity; 
non-qualified investment; 256(6), (6.1) — Meaning of 


(b) a share of a class of the capital stock of a corporation (other than an excluded 
corporation) referred to in paragraph (a) held by the foundation (other than a 
share listed on a prescribed stock exchange or a share that would be a qualifying 
share within the meaning assigned by subsection 192(6) if that subsection were 
read without reference to the words “after May 22, 1985 and before 1987”), and 
That portion of “non-qualified investment” following para. (c) substituted by 1994, c. 
7, Sch. Il (1991, c. 49), subsec. 123(3), applicable to taxation years beginning after 
1983. That portion formerl y read: 
and, for the purpose of this definition, an “excluded corporation” is a limited 
dividend housing company to which paragraph 149(1)(n) applies or a corpora- 
tion the operations of which are confined to the holding of property used by a 
registered charity in its administration or in carrying on its charitable activities: 


Regulations: 3200 (prescribed stock exchange). 


“private foundation” means a charitable foundation that is not a 
public foundation; 

Related Provisions: 149.1(6.3)— Designation as public foundation,  etc.: 
149.1(13) — Designation of private foundation as public; 189 — Tax on private foun- 
dation with non-qualified investments; 248(1)‘private foundation” — Definition ap- 
plies to entire Act. 

Interpretation Bulletins: IT-83R3: Non-profit organizations — Taxation of income 
from property. See also at end of s. 149.1. 

Forms: RC4108: Registered charities and the Income Tax Act [guide]; T2095: Cana- 
dian charities — application for re-designation. 


Income Tax Act, Part I 


Registered Charities Newsletters: 16 (policies: new rules for determining whether 
a charity is a private foundation). 


“public foundation” means a charitable foundation of which, 


(a) where the foundation has been registered after February 15, 
1984 or designated as a charitable organization or private foun- 
dation pursuant to subsection (6.3) or to subsection 110(8.1) or 
(8.2) of the Income Tax Act, chapter 148 of the Revised Statutes 
of Canada, 1952, 


(i) more than 50% of the directors, trustees, officers or like 
officials deal with each other and with each of the other di- 
rectors, trustees, officers or officials at arm’s length, and 


(ii) not more than 50% of the capital contributed or otherwise 
paid in to the foundation has been so contributed or other- 
wise paid in by one person or members of a group of such 
persons who do not deal with each other at arm’s length, or 


(b) in any other case, 


(i) more than 50% of the directors or trustees deal with each 
other and with each of the other directors or trustees at arm’s 
length, and 


(ii) not more than 75% of the capital contributed or otherwise 
paid in to the foundation has been so contributed or other- 
wise paid in by one person or by a group of persons who do 
not deal with each other at arm’s length 


and, for the purpose of subparagraph (a)(ii), a reference to any per- 
son or to members of a group does not include a reference to Her 
Majesty in right of Canada or a province, a municipality, another 
registered charity that is not a private foundation, or any club, soci- 
ety or association described in Nedianai fa 


‘public foundation” at a particular time, means a charitable me 
foundation 


(a) more than 50% of the directors, trustees, officers or like . 
officials of which deal at arm’s ee with ee. other and. 
with 


(i) each of the oe directors, trustees, others and like aL 
ficials of the foundation, 


(ii) each person described te subparagraph (by (i) or i), 
and 


(ili) each menibe: of a group of persons (other than he 
Majesty in right of Canada or of a province, a municipality, 
another registered charity that is not a private foundation, 
and any club, society or association described in paragraph 
149(1)(1)) who do not deal with each other at arm’s length, 
if the group would, if it were a person, be a person de- 
scribed by subparagraph (b)(i), and - 


(b) that is not, at the particular time, and would not at the par- 
ticular time be, if the foundation were a corporation, controlled 
directly or indirectly in any manner whatever 


(i) by a person (other than Her Majesty in right of Goneau 
or of a province, a municipality, another registered charity — 
that is not a private foundation, and any club, society or 
association described in ‘paragraph 149(1)(1)), 


(A) who immediately after the particular time, has con- 
tributed to the foundation amounts that are, in total, 
greater than 50% of the capital of the foundation i imme-__ 
diately after the particular time, and 


(B) who immediately after the person’s last contribution 
at or before the particular time, had contributed to the 
foundation amounts that were, in total, greater than 50% 
of the capital of the foundation immediately after the — 
making of that last contribution, or 


(ii) by a person, or by a group of persons that do not deal at _ 
arm’s length with each other, if the person or any member 

of the group does not deal at arm’s feng: wan a DEED 
described in subparagraph (i); 
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Application: The July 18, 2005 draft. legislation (Part 2 — technical), subsec. 
148(1), will amend the definition “public foundation” in subsec. 149.1(1) to read as 
above, applicable after 1999 except that, in respect of a foundation that has not been 
designated before 2000 as a private foundation or a charitable organization under 
subsec, 149.1(6.3) or under subsec. 110(8.1) or (8.2), as enacted by RSC. 1952, c. 
148 [repealed; see Pre-RSC History to 110(8.1), (8.2) on TaxPartner or taxnet.pro}, 
and has not applied after February 15, 1984 for registration under para. 110(8)(c) of 
that Act [repealed; see Pre-RSC History to 110(8)] or under the definition “registered 
charity” in subsec. 248(1), subpara. (a)(iii) and para. (b) of the definition “public 


foundation”, as amended, are in their application before the earlier of the day. if any, 
on which the foundation is designated after 1999 as a private foundation or a charita- 
ble organization under subsec. 149.1(6.3) and January 1, 200 me read 


(a) without reference to “(other than Her Majesty in right of Canada or of a prov- 
ince, a municipality, another registered charity that is not a private foundation, 
and any club, society or association described in paragraph 1491 QD); and 
(b) as if the reference to “50%” in para. (b) of the definition were read as “75%. 
Technical Notes: The definition “public foundation” provides that more than 50% 
of the directors. trustees, officers or similar officials of a public foundation must deal 


with each other and with each of the other directors, trustees, officers or similar offi- 
cials at arm’s length. — : : 


This definition requires that not more than 50% (75% in some cases) of the founda- 
tion’s capital can be contributed by a person or group of persons not dealing with 
each together at arm’s length. The * contribution” test in the definition is replaced by 
a “control” test. As a result, a foundation will not be disqualified from being treated 
as a public foundation solely because a person, or a group of persons not dealing with 
each other at arm’s length, has contributed more than 50% of the foundation’s capi- _ 
tal. However, such a person or group is not permitted to control the foundation in any 
way, nor may the person or the members of the group represent more than 50% of 
the directors, trustees. officers and similar officials of the foundation. — : 


Letter from Dept. of Finance, December 13, 2002: — 


Dear [xxx]: 


I am writing in response to your letter dated November | 
quested that the definition of a “public foundation” in 
amended in a manner similar to the change that has b 
charitable organizations. Se 


2002, in which you re- 


that will replace the cur- 
rent contribution test for charitable organizations with a test applying after a donation 
is made. Under this test, any person (or group of persons not dealing at arm’s length). 
contributing more than 50% of the capital of the organization must deal at arm’s 
length with more than half of the directors, trustees and officers of the organization, 
and must not have any direct or indirect influence over the organization such that, if 
exercised, it would be reasonable to conclude that the person (or group) controls the 
organization or one or more activities of the organization. 


In particular, we have agreed to recommend an amendmen 


As the policy objectives for rules regarding the control of charitable organizations are 
similar to those for public foundations, we agree that it would be appropriate to rec- 


ommend that the definitions of each remain similar in this respect. We will also rec- 


ommend that such an amendment apply for the purpose of determining a founda- 
tion’s status after 1999. If the recommendation is acted upon, we anticipate that the 
amendment would be included in a future technical bill. 

Yours sincerely, 


Len Farber 
General Director, Tax Legislation Division, Tax Policy Branch 


Related Provisions: 149.1(6.3) — Designation as public foundation,  etc.; 
149.1(13) — Designation of private foundation as public; 248(1)“private founda- 
tion” — Definition applies to entire Act. 

|.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 

Interpretation Bulletins: IT-83R3: Non-profit organizations — Taxation of income 
from property. See also at end of s. 149.1. 

Forms: RC4108: Registered charities and the Income Tax Act [guide]; T2095: Cana- 
dian charities — application for re-designation. 

Registered Charities Newsletters: 16 (policies: new rules for determining whether 
a charity is a private foundation). 


Charities Policies: CPC-002: Related business; CPS-009: Holding of property for 
charities; CPS-019: What is a related business’. 


“qualified donee” means a donee described in any of paragraphs 
110.1(1)(a) and (b) and the definitions “total charitable gifts” and 


“total Crown gifts” in subsection 118.1(1); 
Related Provisions: 248(1)“qualified donee” — Definition applies to entire Act. 
national arts service 


Registered Charities Newsletters: 3. (registered 


organizations). 


“qualified investment [para. 149.1(1)(i)]? — [Repealed under for- 
mer Act] 


S. 149.1(2)(b) 


“related business”, in relation to a charity, includes a business that 
is unrelated to the objects of the charity if substantially all persons 
employed by the charity in the carrying on of that business are not 
remunerated for that employment, 

Selected Cases [subsec. 149.1(1)“related business”]: A berta Institute on 
Mental Retardation v. R., [1987] 2 C.T.C. 70 (FCA); leave to appeal to SCC refused 
(1988), 87 N.R. 397 (note), (sub nom. Alta. Institute on Mental Retardation y. MNR) 
(Taxpayer operating for charitable purpose carrying on “related business” when income 
used in charitable activities). 


Registered Charities Newsletters: 13 (related business guidelines); 14 (related 
business); 15 (court news — related vs. unrelated business); 17 (new policy statement 
on what is a related business). 


Charities Policies: CPC-002: Related business; CPS-001: Applicants that are estab- 
lished to hold periodic fundraisers; CPS-019: What is a related business?. 


“specified gift” means that portion of a gift, made in a taxation ~ 
year by a registered charity, that is designated as a specified gift in 
its information return for the year; 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


“taxation year’ means, in the case of a registered charity, a fiscal 
period. 

Related Provisions: 188(1) — Deemed year-end on notice of revocation of charity 
registration. 

Selected Cases [subsec. 149.1(1)]: Action des Chrétiens pour l’Abolition de la 
Torture c. R., [2003] 3 C.T.C. 121 (FCA) (Political activities not merely incidental); 
Alliance for Life v. MNR, [1999] 3 C.T.C. 1 (FCA) (Political activity overcame charita- 
ble objects); Vancouver Society of Immigrant & Visible Minority Women v. MNR, 
[1999] 2 C.T.C. 1 (SCC); aff’g [1996] 2 C.T.C. 88 (FCA) (Valid charitable organiza- 
tion must be constituted exclusively for charitable purposes), Interfaith Development 
Education Assn., Burlington v. MNR, [1997] 3 C.T.C. 271 (FCA) (Restricted interpre- 
tation given to “advancement of education”). 


(1.1) Exclusions [deemed non-charitable] — For the pur- 
poses of paragraphs (2)(b), (3)(b), (4)(b) and (21)(a), the following 
shall be deemed to be neither an amount expended in a taxation 
year on charitable activities nor a gift made to a qualified donee: 


(a) a specified gift; 
(b) an expenditure on political activities made by a charitable 
organization or a charitable foundation; and 


(c) a transfer that has, because of paragraph (c) of the descrip- 
tion of B in subsection 188(1.1), paragraph 189(6.2)(b) or sub- 
section 189(6.3), reduced the amount of a liability under Part V. 
Related Provisions: 149.1(6.1), (6.2) — Political activities that are ancillary and 
incidental to charitable activities. 
History: Para. 149.1(1.1)(c) added by 2005, c. 19, subsec. 35(3), applicable in respect 
of notices issued by the Minister of National Revenue after June 12, 2005. 
Information Circulars: 87-1: Registered charities — ancillary and incidental politi- 
cal activities. 
Registered Charities Newsletters: | (partisan political activities); 2 (is participa- 
tion on a municipal advisory committee a partisan political activity?); 6 (can registered 
charities average political expenses Over time?); 10 (can a charity support or oppose a 
political party of a candidate?). 
Forms: RC4108: Registered charities and the /ncome Tax Act [guide]. 


(1.2) Authority of Minister — For the purposes of the determina- 
tion of D in the definition “disbursement quota” in subsection (1), 
the Minister may 


(a) authorize a change in the number of periods chosen by a 
charitable foundation in determining the prescribed amount; and 


(b) accept any method for the determination of the fair market 
value of property or a portion thereof that may be required in 
determining the prescribed amount. 


(2) Revocation of registration of charitable organiza- 
tion — The Minister may, in the manner described in section 168, 
revoke the registration of a charitable organization for any reason 
described in subsection 168(1) or where the organization 


(a) carries on a business that is not a related business of that 
charity; or 

(b) [effective 2009 for most charitable organizations; see History 
below — ed.] fails to expend in any taxation year, on charitable 
activities carried on by it and by way of gifts made by it to quali- 
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fied donees, amounts the total of which is at least equal to the 
organization’s disbursement quota Bet that year. 


Proposed Addition — 149. 1(2)(c) 


(c) makes a disbursement by way 0 of a eee other than a 
made 


o in the course of charitable activities carried as i 


gift. _. ; 
Application: The July 18, 2005 draft. oa = eee subs 
148(7), will add para. 149. 1(2)(c), applicable to gifts made after December 20, 2002 


Technical Notes: Subsections 149.1(2), (3) and (4) set out the reaso 
the Minister of National Revenue may revoke the registration of a charitable 
zation, a public foundation and a private foundation. respectively. These subsections : 
are amended to permit the revocation of the registration of such entities if they make - 

gifts (other than gifts made in the course of their charitable activities) to persons 


entities that are not qualified donees. A “qualified donee” is essentially a person or — 


entity to which a tax deductible or tax creditable donation may be made. 


Related Provisions: 149.1(1.1) — Exclusions; 168(4) — Objection to proposed rev- 
ocation; 172(3)(a) — Appeal from refusal to register, revocation of registration, etc.; 
180(1) — Appeals to Federal Court of Appeal; 188(1) — Deemed year-end on notice 
of revocation; 188(1.1) — Revocation tax; 188.1(1)(b), 188.1(2)(b) — Penalty for car- 
rying on unrelated business; 188.2(1), (2) — Suspension of charity’s receipting privi- 
leges; 230(2) — Charity must keep books and records to allow Minister to determine if 
there are grounds for revocation of registration; 248(1)“registered charity” — Applica- 
tion for registration. 
History: Para. 149.1(2)(b) amended by 2005, c. 19, subsec. 35(4), applicable to taxa- 
tion years that begin after March 22, 2004, except that, in its application to a taxation 
year that begins before 2009 of a charitable organization registered by the Minister of 
National Revenue before March 23, 2004, the para., as amended, is to be read as 
follows: 
(b) fails to expend in any taxation year, on charitable activities carried on by it 
and by way of gifts made by it to qualified donees, amounts the total of which is 
at least equal to the total of the amounts determined for A, A.1, and B in the 
definition “disbursement quota” in subsection (1) for the year in respect of the 
charity. 
The para. formerly read: 
(b) fails to expend in any taxation year, on charitable activities carried on by it 
and by way of gifts made by it to qualified donees, amounts the total of which is 
at least equal to the total of 
(i) the amount that would be the value of A for the year, and 
(ii) the amount that would be the value of A.1 for the year, 
in the definition “disbursement quota” in subsection (1) in respect of the organi- 
zation if it were a charitable foundation. 
Subparas. 149.1(2)(b)(1) and (ii) amended by 1998, c. 19, subsec. 179(3), applicable to 
taxation years that end after November 1991. Subparas, 149.1(2)(b)(i) and (ii) formerly 
read: 
i) 80% of the amount that would be determined for the year for A, and 
(ii) the amount that would be determined for the year for A.1, 
Para. 149.1(2)(b) substituted by 1994, c. 21, subsec. 74(4), applicable to taxation years 
that begin after 1992. That para. formerly read: 
(b) fails to expend in any taxation year, on charitable activities carried on by it 
and by way of gifts made by it to qualified donees, amounts the total of which is 
at least equal to 80% of the amount that would be determined for the year for A 
in the definition “disbursement quota” in subsection (1) in respect of the organi- 
zation if it were a charitable foundation. 
Interpretation Bulletins: IT-244R3: Gifts by individuals of life insurance policies as 
charitable donations. See also at end of s. 149.1, 
Registered Charities Newsletters: 16 (did you know? {voluntary revocation]; why 
are you sending me these forms (TX11D, TX11E, T2051A, T2051B)?). 


Charities Policies: CPS-019: What is a related business?. 
Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(3) Revocation of registration of public foundation — The 
Minister may, in the manner described in section 168, revoke the 
registration of a public foundation for any reason described in sub- 
section 168(1) or where the foundation 


(a) carries on a business that is not a related business of that 
charity; 

(b) fails to expend in any taxation year, on charitable activities 
carried on by it and by way of gifts made by it to qualified do- 
nees, amounts the total of which is at least equal to the founda- 
tion’s disbursement quota for that year; 
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ee since June 1, 1950, acquired control of any corporation; 


(d) since June 1, 1950, incurred debts, other than debts for cur- 
rent operating expenses, debts incurred in connection with the 
purchase and sale of investments and debts incurred in the 
course of administering charitable activities; or 


(e) at any time within the 24 month period preceding the day on 
which notice is given to the foundation by the Minister pursuant 
to subsection 168(1) and at a time when the foundation was a 
private foundation, took any action or failed to expend amounts 
such that the Minister was entitled, pursuant to subsection (4), to 
revoke its registration as a private foundation. 
Related Provisions: 149.1(1.1) — Exclusions; 149.1(12)(a)— Meaning of “con- 
trol’; 149.1(18) — Rules relating to computation of income; 149.1(20) — Rule regard- 
ing disbursement excess; 168(4) — Objection to proposed revocation; 172(3)(a) — Ap- 
peal from refusal to register, revocation of registration, etc.; 180(1)— Appeals to 
Federal Court of Appeal; 188(1)— Deemed year-end on notice of revocation; 
188(1.1) — Revocation tax; 188.1(1)(b), 188.1(2)(b) — Penalty for carrying on unre- 
lated business; 188.1(3) — Penalty for receiving dividends from controlled corpora- 
tion; 188.2(1), (2) — Suspension of charity’s receipting privileges; 230(2) — Charity 
must keep books and records to allow Minister to determine if there are grounds for 
revocation of registration; 248(1)“registered charity” — Application for registration; 
256(6)—(9) — Whether control acquired. 
Charities Policies: CPS-009: Holding of property for charities; CPS-019: What is a 
related business?. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(4) Revocation of registration of private foundation — The 
Minister may, in the manner described in section 168, revoke the 
registration of a private foundation for any reason described in sub- 
section 168(1) or where the foundation 


(a) carries on any business; 
(b) fails to expend in any taxation year, on charitable activities 
carried on by it and by way of gifts made by it to qualified do- 


nees, amounts the total of which is at least equal to the founda- 
tion’s disbursement quota for that year; 


Proposed Addition — 149.1(4)(b.1) _ 


(b.1) makes a se inca, by way of a gift, other than a en 
made 


(i) in the course of Soaicuie activities carried on by it, or 


(ii) to a donee oe is a qualified donee at the time of the 
gift; 


Application: The July 18, 2005 draft Ske (Part. 2 — technical), subsec. 
148(9), will add para. 149.1(4)(b.1), applicable to gifts made after December 20, 
2002. 


Technical Notes: See under 149.12)(). 


(c) since June 1, 1950, acquired control of any corporation; or 


(d) since June 1, 1950, incurred debts, other than debts for cur- 
rent operating expenses, debts incurred in connection with the 
purchase and sale of investments and debts incurred in the 
course of administering charitable activities. 


Related Provisions: 149.1(1.1) — Exclusions: 149. 1(12)(a) — Meaning of “con- 
trol”; 168(4) — Objection to proposed revocation; 172(3)(a) — Appeal from refusal to 
register, revocation of registration, etc.; 180(1) — Appeals to Federal Court of Appeal; 
188(1) — Deemed year-end on notice of revocation: 188(1.1) — Revocation tax: 
188.1(3) — Penalty for receiving dividends from controlled corporation; 188.2(1), 
(2) — Suspension of charity’s receipting privileges; 230(2)— Charity must keep 
books and records to allow Minister to determine if there are grounds for revocation of 


registration; 248(1)*registered charity” — Application for registration; 256(6)-(9) — 
Whether control acquired. 
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Registered Charities Newsletters: 23 (did you know? golf tournaments). 
Charities Policies: CPC-023: Private foundations; CPS-009: Holding of property for 
charities; CPS-019: What is a related business?. 


Forms: RC4108: Registered charities and the Income Tax Act {guide]. 


(4.1) Revocation of registration of registered charity — 
The Minister may, in the manner described in section 168, revoke 
the registration 


(a) of a registered charity, if the registered charity has made a 
gift to another registered charity and it can reasonably be consid- 
ered that one of the main purposes of making the gift was to 
unduly delay the expenditure of amounts on charitable activities; 


(b) of the other charity referred to in paragraph (a), if it can 
reasonably be considered that, by accepting the gift, it acted in 
concert with the registered charity to which paragraph (a) ap- 
plies; and 
(c) of a registered charity, if a false statement, within the mean- 
ing assigned by subsection 163.2(1), was made in circumstances 
amounting to culpable conduct, within the meaning assigned by 
that subsection, in the furnishing of information for the purpose 
of obtaining registration of the charity. 
Related Provisions: 149.1(23), (24) — Annulment of charity registration; 168(4) — 
Objection to proposed revocation; 172(3)(a) — Appeal from refusal to register, revoca- 
tion of registration, etc.; 180(1) — Appeals to Federal Court of Appeal; 188(1) — 
Deemed year-end on notice of revocation; 188(1.1) — Revocation tax; 188.1(11) — 
Alternative penalty for making gift for purpose of undue delay; 230(2) — Charity must 
keep books and records to allow Minister to determine if there are grounds for revoca- 
tion of registration. 


History: Subsec. 149.1(4.1) amended by 2005, c. 19, subsec. 35(5), applicable in re- 
spect of notices issued by the Minister of National Revenue after June 12, 2005. The 
subsec. formerly read: 


(4.1) Where a registered charity has made a gift to another registered charity and 
it may reasonably be considered that one of the main purposes of making the gift 
was to unduly delay the expenditure of amounts on charitable activities, the Min- 
ister may, in the manner described in section 168, revoke the registration of the 
charity that made the gift and, where it may reasonably be considered that the 
charities acted in concert, of the other charity. 


Subsec. 149.1(4.1) added by 1984, c. 45, subsec. 57(10), applicable to taxation years 
commencing after 1983. 
Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(5) Reduction — The Minister may, on application made to the 
Minister in prescribed form by a registered charity, specify an 
amount in respect of the charity for a taxation year and, for the pur- 
pose of paragraph (2)(b), (3)(b) or (4)(b), as the case may be, that 
amount shall be deemed to be an amount expended by the charity in 
the year on charitable activities carried on by it. 

Forms: RC4108: Registered charities and the Income Tax Act [guide]; T2094: Regis- 
tered charities — Application to reduce disbursement quota. 


Charities Policies: CPS-009: Holding of property for charities. 


(6) Devoting resources to charitable activity — A charitable 
organization shall be considered to be devoting its resources to 
charitable activities carried on by it to the extent that 


(a) it carries.on a related business; 
(b) in any taxation year, it disburses not more than 50% of its 
income for that year to qualified donees; or 
(c) it disburses income to a registered charity that the Minister 
has designated in writing as a charity associated with it. 
Related Provisions:  149.1(7) — Designation of 
149.1(12)(b) — Rules — income. 
Information Circulars: 77-6: Registered charities: designation as associated 
charities. 
Forms: RC4108: Registered charities and the Income Tax Act [guide]. 
Charities Policies: CPS-001: Applicants that are established to hold periodic fun- 
draisers: CPS-019: What is a related business’. 
(6.1) Charitable purposes [limits to foundation’s political 
activities] — For the purposes of the definition “charitable foun- 
dation” in subsection (1), where a corporation or trust devotes sub- 
stantially all of its resources to charitable purposes and 


(a) it devotes part of its resources to political activities, 


associated charities; 


S. 149.1(6.3) 


(b) those political activities are ancillary and incidental to its 
charitable purposes, and 


(ec) those political activities do not include the direct or indirect 
support of, or opposition to, any political party or candidate for 
public office, 


the corporation or trust shall be considered to be constituted and 
operated for charitable purposes to the extent of that part of its re- 
sources so devoted. 

Information Circulars: 87-1: Registered charities — ancillary and incidental politi- 
cal activities. 

Registered Charities Newsletters: | (partisan political activities); 2 (is participa- 
tion on a municipal advisory committee a partisan political activity?); 6 (can registered 
charities average political expenses over time?); 14 (new political activity guidelines); 
15 (political activities lead to revocation). ; 
Charities Policies: CPC-001: Attendance at a political fundraising dinner; CPC-007: 
Charging fair market rent to a political party; CPS-022: Political activities. 


(6.2) Charitable activities [limits to charity's political activ- 
ities] — For the purposes of the definition “charitable organiza- 
tion” in subsection (1), where an organization devotes substantially 
all of its resources to charitable activities carried on by it and 


(a) it devotes part of its resources to political activities, 


(b) those political activities are ancillary and incidental to its 
charitable activities, and 


(c) those political activities do not include the direct or indirect 
support of, or opposition to, any political party or candidate for 
public office, 


the organization shall be considered to be devoting that part of its 
resources to charitable activities carried on by it. 


Related Provisions: 149.1(1.1)(b) — Expenditures on political activities. 


Selected Cases [subsec. 149.1(6.2)]: N.D.G. Neighbourhood Assoc. y. Revenue 
Canada, [1988] 2 C.T.C. 14 (FCA) (Registration refused when activities political). 
Information Circulars: 87-1: Registered charities — ancillary and incidental politi- 
cal activities. 

Registered Charities Newsletters: | (partisan political activities); 2 (is participa- 
tion on a municipal advisory committee a partisan political activity?); 6 (can registered 
charities average political expenses over time?); 14 (new political activity guidelines); 
15 (political activities lead to revocation). 

Charities Policies: CPC-001: Partisan political activities — attendance at a political 
fundraising dinner; CPC-007: Partisan political activity — charging fair market rent to 
a political party; CPS-022: Political activities. 


(6.21) Marriage for civil purposes — For greater certainty, sub- 
ject to subsections (6.1) and (6.2), a registered charity with stated 
purposes that include the advancement of religion shall not have its 
registration revoked or be subject to any other penalty under Part V 
solely because it or any of its members, officials, supporters or ad- 
herents exercises, in relation to marriage between persons of the 
same sex, the freedom of conscience and religion guaranteed under 
the Canadian Charter of Rights and Freedoms. 

History: Subsec. 149.1(6.21) added by 9005, c. 33, s. 11.1, in force on July 20, 2005 
(Royal Assent). 


(6.3) Designation as public foundation, etc. — The Minister 
may, by notice sent by registered mail to a registered charity, on the 
Minister’s own initiative or on application made to the Minister in 
prescribed form, designate the charity to be a charitable organiza- 
tion, private foundation or public foundation and the charity shall 
be deemed to be registered as a charitable organization, private 
foundation or public foundation, as the case may be, for taxation 
years commencing after the day of mailing of the notice unless and 
until it is otherwise designated under this subsection or its registra- 
tion is revoked under subsection (2), (3), (4), (4.1) or 168(2). 


Proposed Amendment — Deadline for application 
under 149.1(6.3) 


Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. 
148(17), will enact the following provision re an application under subsec. 149.1(6.3), 
effective on Royal Assent. . : 
(17) An application referred to in subsection 149.1(6.3) of the Act, in respect of 
one or more taxation years after’ 1999, may be made after 1999 and before the 
90th day after this Act [the'amending legislation] is assented to. If a designation 
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referred to in that subsection for any of those taxation years is made in response 
to the application, the charity is deemed to be registered as a charitable organi. 

tion, a public foundation or a private foundation, as the case may be, for the 

taxation years that the Minister of National Revenue specifies. _ 


Related Provisions: 149.1(13)— Designation of private foundation as public; 
172(3) — Appeal from refusal to designate; 168(4)— Objection to designation; 
241(3.2)(h) — Designation notice may be disclosed to the public; 244(5) — Proof of 
service by mail; 244(14) — Notice presumed mailed on date of notice; 248(7)(a) — 
Mail deemed received on day mailed. 


Forms: T2095: Canadian charities — application for re-designation. 


Charities Policies: CPS-008: Organizations established to assist other charities; 
CPS-009: Holding of property for charities. 


(6.4) National arts service organizations — Where an organi- 
zation that 


(a) has, on written application to the Minister of Communica- 
tions describing all of its objects and activities, been designated 
by that Minister on approval of those objects and activities to be 
a national arts service organization, 


(b) has, as its exclusive purpose and its exclusive function, the 
promotion of arts in Canada on a nation-wide basis, 


(c) is resident in Canada and was formed or created in Canada, 
and 


(d) complies with prescribed conditions 


applies in prescribed form to the Minister of National Revenue for 
registration, that Minister may register the organization for the pur- 
poses of this Act and, where the organization so applies or is so 
registered, this section, paragraph 38(a.1), sections 110.1, 118.1, 
168, 172, 180 and 230, subsection 241(3.2) and Part V apply, with 
such modifications as the circumstances require, to the organization 
as if it were an applicant for registration as a charitable organization 
or as if it were a registered charity that is designated as a charitable 
organization, as the case may be. 


Related Provisions: 149.1(6.2) — Charitable activities; 149.1(6.5) — Revocation of 
designation. 


History: The closing words of subsec. 149.1(6.4) amended by 2001, c. 17, s. 146 to 
add reference to subsection 241(3.2), in force June 14, 2001. 


The closing words of subsec. 149.1(6.4) amended by 1998, c. 19, s. 41.1, applicable 
after February 18, 1997. The portion formerly read: 


applies in prescribed form to the Minister of National Revenue for registration, 
that Minister may register the organization for the purposes of this Act and, 
where the organization so applies or is so registered, this section and sections 
110.1, 118.1, 168, 172, 180 and 230 and Part V apply, with such modifications 
as the circumstances require, to the organization as if it were an applicant for 
registration as a charitable organization or a registered charity that is designated 
as a charitable organization, as the case may be. 


Subsec. 149.1(6.4) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 123(4), applicable 
after July 13, 1990 except that, where an organization has applied to the Minister of 
National Revenue for registration under the subsec. before December 17, 1991 and the 
Minister of National Revenue has accepted the application as meeting the requirements 
of that subsec., the organization shall be deemed to have become registered under the 
subsec.: 


(a) where in the application a day later than the day the application is made is 
specified as the day on which the organization is to become registered, on that later 
day; and 


(b) in any other case, on the day the application was made. 


1995, c. 11: S. 46 of 1995, c. 11, in force July 12, 1996, provides as follows: 


46. Other references — Every reference made to the Minister of Communica- 
tions, the Minister of Multiculturalism and Citizenship and the Secretary of State 
of Canada in relation to any matter to which the powers, duties and functions of 
the Minister of Canadian Heritage extend by virtue of this Act, in any other Act 
of Parliament or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as a reference 
to the Minister of Canadian Heritage. 


Regulations: 8700 (prescribed conditions for 149.1(6.4)(d)). 


Registered Charities Newsletters: 2 (registered national arts service organizations 
can issue tax receipts); 3 (registered. national arts service organizations). 
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(6.5) Revocation of designation — The Minister of Communi- 
cations may, at any time, revoke the designation of an organization 
made for the purpose of subsection (6.4) where 


(a) an incorrect statement was made in the furnishing of infor- 
mation for the purpose of obtaining the designation, or 


(b) the organization has amended its objects after its last desig- 
nation was made, 


and, where the designation is so revoked, the organization shall be 
deemed for the purpose of section 168 to have ceased to comply 
with the requirements of this Act for its registration under this Act. 
History: Subsec. 149.1(6.5) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 123(4), 
applicable after July 13, 1990. 

1995, c. 11: S. 46 of 1995, c. 11, in force July 12, 1996, provides as follows: 


46. Other references — Every reference made to the Minister of Communica- 
tions, the Minister of Multiculturalism and Citizenship and the Secretary of State 
of Canada in relation to any matter to which the powers, duties and functions of 
the Minister of Canadian Heritage extend by virtue of this Act, in any other Act 
of Parliament or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as a reference 
to the Minister of Canadian Heritage. 


(7) Designation of associated charities — On application 
made to the Minister in prescribed form, the Minister may, in writ- 
ing, designate a registered charity as a charity associated with one 
or more specified registered charities where the Minister is satisfied 
that the charitable aim or activity of each of the registered charities 
is substantially the same, and on and after a date specified in such a 
designation, the charities to which it relates shall, until such time, if 
any, as the Minister revokes the designation, be deemed to be 
associated. 

Related Provisions:  149.1(6)(c)— Disbursement to associated 
241(3.2)(h) — Designation notice may be disclosed to the public. 
Information Circulars: 77-6: Registered charities: designation as associated 
charities. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]; T2050: Appli- 
cation to register a charity under the ITA; T3011: Registered charities — Application 
for designation as associated charities. 


charity; 


(8) Accumulation of property — A registered charity may, with 
the approval in writing of the Minister, accumulate property for a 
particular purpose, on terms and conditions, and over such period of 
time, as the Minister specifies in the approval, and any property ac- 
cumulated after receipt of such an approval and in accordance 
therewith, including any income earned in respect of the property so 
accumulated, shall be deemed 


(a) to have been expended on charitable activities carried on by 
the charity in the taxation year in which it was so accumulated; 
and 


(b) not to have been expended in any other year. 
Related Provisions: 149.1(9)—If property not used for indicated purpose; 
241(3.2)(h) — Decision notice may be disclosed to the public. 
History: Subsec. 149.1(8) substituted by 1994, c. 21, subsec. 74(5), applicable to taxa- 
tion years that begin after 1992. That subsec. formerly read: 
(8) A registered charity may, with the approval in writing of the Minister, accu- 
mulate property for a particular purpose on such terms and conditions and over 
such period of time, if any, as is specified by the Minister in the approval, and 
any property accumulated after receipt of such an approval and in accordance 
therewith, including any income earned in respect of the property so accumu- 
lated, shall be deemed to have been expended on charitable activities carried on 
by the charity in the taxation year in which it was so accumulated. 
Registered Charities Newsletters: 22 (permission to accumulate property). 
Charities Policies: CPC-005: Accumulation of property; CPS-009: Holding of pro- 
perty for charities. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(9) Idem [ — if property not used for indicated purpose] — 
Property accumulated by a registered charity as provided in subsec- 
tion (8), including any income earned in respect of that property, 
that is not used for the particular purpose for which it was accumu- 
lated either 


(a) before the expiration of any period of time specified by the 
Minister in the Minister’s approval of the accumulation, or 
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(b) at an earlier time at which the registered charity decides not 
to use the property for that purpose 


shall, notwithstanding subsection (8), be deemed to be income of 
the charity for, and the amount of a gift for which it issued a receipt 
described in subsection 110.1(2) or 118.1(2) in, its taxation year in 
which the period referred to in paragraph (a) expires or the time 
referred to in paragraph (b) occurs, as the case may be. 


Proposed Amendment — 149.1(9) : 
is, notwithstanding subsection (8), deemed 
charity for, and the eligible amount of a gift for w 
receipt described in subsection 110.1(2) or 118. 
year in which the period referred to in paragraph ( expires or the 
time referred to in paragraph (b) occurs, as the case may be. _. 
Application: The July 18, 2005 draft legislation (Part 2— technical), subseo. 
148(10), will amend the closing words of subsec. 149.1(9) to read as above, applica- 
ble after December 200.0 — 


Revenue, to accumulate property over a specified 
€ amount of such property accumulated is deemed 


period for a pa : : 
xation year of the charity in which it was accum 


to have been expen: 
lated. If in fact the ch 
the approved purpose w 


This affects the calculation of the disbursement quota of the charity, with the result 
that the amount of the property must be actually disbursed in the year following — 
default. a ttc rt—~—~—“‘“‘“‘(‘<‘<“<‘<‘“‘“ “CCOWCW 


248(31), in respect of gifts made after December 20. 201 
amount of a gift for which a tax receipt is issued refers to 
gift. For additional information, see the commentary to n 


Related Provisions: 248(30)-(33) — Determination of eligible amount of gift. 


History: That portion of subsec. 149.1(9) following para. (b) substituted by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 123(5), applicable to 1988 et seg. That portion formerly 
read: 


shall, notwithstanding subsection (8), be deemed to be income of the charity and 

the amount of a gift for which it issued a receipt described in paragraph 
110.1(1)(a) or subsection 118.1(2) in its taxation year in which the period re- 
ferred to in paragraph (a) expires if that paragraph is applicable or in which the 
earlier time referred to in paragraph (b) occurs if that paragraph is applicable. 


Registered Charities Newsletters: 22 (permission to accumulate property). 


(10) Deemed charitable activity — An amount paid by a chari- 
table organization to a qualified donee that is not paid out of the 
income of the charitable organization shall be deemed to be a devo- 
tion of a resource of the charitable organization to a charitable ac- 
tivity carried on by it. 


Related Provisions: 149.1(12)(b) — Rules — income. 
(11) [Repealed under former Act] 


(12) Rules — For the purposes of this section, 


(a) a corporation is controlled by a charitable foundation if more 
than 50% of the corporation’s issued share capital, having full 
voting rights under all circumstances, belongs to 


(i) the foundation, or 


(ii) the foundation and persons with whom the foundation 
does not deal at arm’s length, 


but, for the purpose of paragraph (3)(c) or (4)(c), as the case 
may be, a charitable foundation shall be deemed not to have ac- 
quired control of a corporation if it has not purchased or other- 
wise acquired for consideration more than 5% of the issued 
shares of any class of the capital stock of that corporation; 
(b) there shall be included in computing the income of a charity 
for a taxation year all gifts received by it in the year including 
gifts from any other charity but not including 
(i) a specified gift or a gift referred to in paragraph (a) or (b) 
of the description of A in the definition “disbursement quota” 
in subsection (1), 


49.108) permits avegistered chanty, with thesap- 


defaults on this responsibility by not using the property for / 
in the specified period, subsection 149.1(9) treats that pro- — 
perty as income of the charity and the amount of a gift for which it issued a receipt. 


S. 149.1(15)(b) 


(ii) any gift or portion of a gift in respect of which it is estab- 
lished that the donor is not a charity and 


(A) has not been allowed a deduction under paragraph 
110.1(1)(a) in computing the donor’s taxable income or 
under subsection 118.1(3) in computing the donor’s tax 
payable under this Part, or 


(B) was not taxable under section 2 for the taxation year 
in which the gift was made, or 


(iii) any gift or portion of a gift in respect of which it is es- 
tablished that the donor is a charity and that the gift was not 
made out of the income of the donor; and 


(c) subsections 104(6) and (12) are not applicable in computing 
the income of a charitable foundation that is a trust. 


Related Provisions: 256(6), (6.1) — Control. 


Interpretation Bulletins: IT-244R3: Gifts by individuals of life insurance policies as 
charitable donations. See also at end of s. 149.1. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(13) Designation of private foundation as public — On ap- 
plication made to the Minister by a private foundation, the Minister 
may, on such terms and conditions as the Minister considers appro- 
priate, designate the foundation to be a public foundation, and on 
and after the date specified in such a designation, the foundation to 
which it relates shall, until such time, if any, as the Minister revokes 
the designation, be deemed to be a public foundation. 


Related Provisions: 149.1(6.3)— Designation as public 
241 (3.2)(h) — Designation notice may be disclosed to the public. 


foundation, etc; 


Forms: T2095: Canadian charities — application for re-designation. 


(14) Information returns — Every registered charity shall, 
within 6 months from the end of each taxation year of the charity, 
file with the Minister both an information return and a public infor- 
mation return for the year, each in prescribed form and containing 
prescribed information, without notice or demand therefor. 

Related Provisions: 149(12) — NPO information return; 149.1(15) — Public infor- 
mation return may be disclosed to the public; 150(1.1)(a) — Charity not required to file 
corporate tax return; 168(1) — Revocation of registration for failure to file return: 
188.1(6) — $500 penalty for failure to file return; 189(6.1)(a)(ii) — Information re- 
turns required when registration revoked; 241(3.2) — Public disclosure of information 
returns; Reg. 204(3)(c) — Annual T3 return not required. 

Forms: RC4108: Registered charities and the Income Tax Act [guide]; RC4424: Com- 
pleting the tax return where registration of a charity is revoked [guide]; T1240: Regis- 
tered charity adjustment request; T3010A: Registered charity information return; 
T4033A: Completing the registered charity information return [guide]. 

Registered Charities Newsletters: 1 (annual due date), 2 (revised annual informa- 
tion return); 5 (when does your charity have to file its T3010 return?); 6 (how have we 
revised the T3010 return that each registered charity has to file annually?); 7 (annual 
charity information return — frequently asked questions); 8 (increased transparency; 
changes in departmental policy on applications for re-registration); 11 (renewal in the 
Charities Directorate; reminder [re charities moving]); 13 (revised registered charity 
information return T3010; section E — financial information); 14 (form T3010 infor- 
mation online; adjusting T3010 returns); 16 (how can I be certain that my organiza- 
tion’s T3010A has been received?; why are you sending me these forms (TX11D, 
TX11E, T2051A, T2051B)?); 17 (Q&A about the new Form T3010A); 18 (list of com- 
panies authorized to produce a customized Form T3010A now available); 19 (re- 
minder: completing the T3010A); 23 (revisions to form T3010A). 

Charities Policies: CPC-016: Religious charities — Form T3010; CPS-017: Effec- 
tive date of registration. 


(15) Information may be communicated — Notwithstanding 
section 241, 


(a) the information contained in a public information return re- 
ferred to in subsection (14) shall be communicated or otherwise 
made available to the public by the Minister in such manner as 
the Minister deems appropriate; and 


(b) the Minister may make available to the public in such man- 
ner as the Minister deems appropriate an annual listing of all 
registered or previously registered charities indicating for each 
the name, location, registration number, date of registration and, 
in the case of a charity the registration of which has been re- 
voked, annulled or terminated, the effective date of the revoca- 
tion, annulment or termination. 
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S. 149.1(15)(b) 


f —149.1(15)(b) 
(b) the Minister may ake available to the public in any man- — 

_ ner that the Minister considers appropriate: a listing . all reg 

tered, or previo d. 2s : 

: omicne associations ~ indicates: for each of them 


Application: ~The July 18, 2005 di ae ieaeiedon (Part jtiened 


es 


148(11), will amend para. 149. ke fo oe — above, in ees on _ Assent 


provides that, notwithstanding section: 
publish a listing of all registered or previously registered charities. indi rat c 
name, location, registration number and, where the charity is no longer registered, th : 
effective date of the revocation, annulment or termination of the chari i 
tion. This provision does not currently allow for the release of simi 
respect of registered Canadian amateur athletic associations. Since 
make donations to uch associations i 
respect of donations to registered 
tended to provide transparency for the pence of potential donors, paragraph 
149.1(15)(b) is amended, effective after Royal Assent to this measure, to allow for — 
the release of such information in respect of Canadian amateur athletic associations. _ 


241(3.2) — 


Related Provisions: Additional 


information. 
(16)-(19) [Repealed under former Act] 


(20) Rule regarding disbursement excess — Where a regis- 
tered charity has expended a disbursement excess for a taxation 
year, the charity may, for the purpose of determining whether it 
complies with the requirements of paragraph (2)(b), (3)(b) or (4)(b), 
as the case may be, for the immediately preceding taxation year of 
the charity and 5 or less of its immediately subsequent taxation 
years, include in the computation of the amounts expended on char- 
itable activities carried on by it and by way of gifts made by it to 
qualified donees, such portion of that disbursement excess as was 
not so included under this subsection for any preceding taxation 
year. 

Related Provisions: 149.1(21) — “Disbursement excess” defined. 

Charities Policies: CPS-009: Holding of property for charities. 

Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(21) Definition of “disbursement excess” — [effective 2009 
for most charitable organizations; see History below — ed.] For the 
purpose of subsection (20), “disbursement excess”, for a taxation 
year of a charity, means the amount, if any, by which the total of 
amounts expended in the year by the charity on charitable activities 
carried on by it and by way of gifts made by it to qualified donees 
exceeds its disbursement quota for the year. 


Related Provisions: 149.1(1.1) — Exclusions; 149.1(20) — Carrying disbursement 
excess back or forward to another year. 


History: Subsec. 149.1(21) amended by 2005, c. 19, subsec. 35(6), applicable to taxa- 
tion years that begin after March 22, 2004, except that, in its application to a taxation 
year that begins before 2009 of a charitable organization registered by the Minister of 
National Revenue before March 23, 2004, the subsec. is to be read as follows: 


disclosure permitted of charity 


(21) For the purpose of subsection (20), “disbursement excess” 
year of a charity means the amount, if any, by which 


for a taxation 


(a) the total of amounts expended in the year by the charity on charitable 
activities carried on by it or by way of gifts made by it to qualified donees 


exceeds 
(b) in the case of a charitable foundation, its disbursement quota for the year, 
and 
(c) in the case of a charitable organization, the total of the amounts deter- 


mined for A, A.| and B in the definition “disbursement quota” in subsection 
(1) for the year in respect of the charity. 


The subsec. formerly read: 


(21) For the purpose of subsection (20), “disbursement excess” 
year of a charity means the amount, if any, by which 


for a taxation 


(a) the total of amounts expended in the year by the charity on charitable 


activities carried on by it or by way of gifts made by it to qualified donees 
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exceeds 


(b) in the case of a charitable foundation, its disbursement quota for the year, 
and 


(c) in the case of a charitable organization, the total of 
(i) the amount that would be the value of A for the year, and 
(ii) the amount that would be the value of A.1 for the year, 


in the definition “disbursement quota” in subsection (1) in respect of the 
organization if it were a charitable foundation. 


Subparas. 149.1(21)(c)(i) and (ii) amended by 1998, c. 19, subsec. 179(4), applicable to 


taxation years that end after November 1991. Subparas. 149.1(21)(c)(i) and (ii) for- 
merly read: 


(i) 80% of the amount that would be determined for the year for A, and © 
(ii) the amount that would be determined for the year for A.1, 


Para. 149.1(21)(c) amended by 1994, c. 21, subsec. 74(6), applicable to taxation years 
that begin after 1992. Para. (c) formerly read: 


(c) in the case of a charitable organization, 80% of the amount that would be 
determined for the year for A in the definition “disbursement quota” in subsec- 
tion (1) in respect of the organization if it were a charitable foundation. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]; T3010A: Reg- 
istered charity information return; T4033A: Completing the registered charity informa- 
tion return [guide]. 


Registered Charities Newsletters: 19 (proposed disbursement quota changes). 
Also see under 149.1(1)“disbursement quota”. 


(22) Refusal to register — The Minister may, by registered mail, 
give notice to a person that the application of the person for regis- 
tration as a registered charity is refused. 


Related Provisions: 168(4) — Objection to refusal to register. 


History: Subsec. 149.1(22) added by 2005, c. 19, subsec. 35(6), applicable in respect 
of notices issued by the Minister of National Revenue after June 12, 2005. 


(23) Annulment of registration — The Minister may, by regis- 
tered mail, give notice to a person that the registration of the person 
as a registered charity is annulled and deemed not to have been so 
registered, if the person was so registered by the Minister in error or 
the person has, solely as a result of a change in law, ceased to be a 
charity. 

Related Provisions: 149.1(24) — Receipts issued before annulment; 168(4) — Ob- 
jection to annulment; 241(3.2)(g) — Annulment letter may be disclosed to the public. 


History: Subsec. 149.1(23) added by 2005, c. 19, subsec. 35(6), applicable in respect 
of notices issued by the Minister of National Revenue after June 12, 2005. 


(24) Receipts issued before annulment — An official receipt 
referred to in Part XXXV of the Income Tax Regulations issued, by 
a person whose registration has been annulled under subsection 
(23), before that annulment is, if the receipt would have been valid 
were the person a registered charity at the time the receipt was is- 
sued, deemed to be a valid receipt under that Part. 

History: Subsec. 149.1(24) added by 2005, c. 19, subsec. 35(6), applicable in respect 
of notices issued by the Minister of National Revenue after June 12, 2005. 
Definitions [s. 149.1]: “acquired” — 149.1(12)(a), 256(7)-(9); “amount” — 248(1); 
“arm’s length” — 251(1); “associated” — 149.1(7); “Canadian amateur athletic associ- 
ation” — 248(1)“registered Canadian amateur athletic association”; “capital gain” — 
39(1)(a), 248(1); “capital gains pool” — 149.1(1); “capital property” — 54, 248(1); 
“charitable activities” — 149.1(6), (6.1), (6.2); “charitable foundation”, “charitable or- 
ganization”, “charitable purposes”, “ .1(1); “class” — of shares 248(6); 
“control” — 149.1(12)(a), 256(6)-(9); “controlled” — 149.1(12)(a), 256(5.1), (6), 


(6.1); “corporation” — 248(1), Interpretation Act 35(1); “culpable conduct” — 
163.2(1); “deferred profit sharing plan” — 147(1), 248(1); “disbursement excess” — 
149.1(21); “disbursement quota” — 149.1(1); “disposition” — 248(1); “eligible 
amount” — 248(31), (41); “enduring property” — 149.1(1); “false statement” — 
163.2(1); “Her Majesty” — Interpretation Act 35(1); “income” — of charity 
149.1(12)(b); “limited-dividend housing company” — 149(1)(n); “Minister” — 248(1); 
“month” — Interpretation Act 35(1); “mutual fund corporation” — 131(8), 248(1); 

“mutual fund trust” — 132(6)(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 
248(1); * “officer”, “person’’, “prescribed” — 
248(1); “prescribed stock exchange” — 248(29), Reg. 3200, 3201; “private founda- 
tion” — 149.1(1), 248(1): “property” — 248(1); “province” — Interpretation Act 
35(1); “public foundation”, “qualified donee” — 149.1(1), 248(1); “qualifying 
share” — 192(6), 248(1); “registered charity” — 149.1(6.4), 248(1); “related busi- 
ness” — 149.1(1); “resident in Canada” — 250; “share” — 248(1); “specified gift” — 
149.1(1); “substituted” — 248(5); “tax payable” — 248(2); “taxable income” — 2(2), 


248(1); “taxation year” — 149.1(1), 249; “trust” — 104(1), 248(1), (3); “writing” — 
Interpretation Act 35(1). 
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Division I — Returns, Assessments, Payment and Appeals 


Division | — RETURNS, ASSESSMENTS, PAYMENT 
AND APPEALS 


Returns 


150. (1) Filing returns of income — general rule — Subject 
to subsection (1.1), a return of income that is in prescribed form and 
that contains prescribed information shall be filed with the Minister, 
without notice or demand for the return, for each taxation year of a 
taxpayer, 


(a) corporations — in the case of a corporation, by or on be- 
half of the corporation within six months after the end of the 
year if 


(i) at any time in the year the corporation 
(A) is resident in Canada, 


(B) carries on business in Canada, unless the corpora- 
tion’s only revenue from carrying on business in Canada 
in the year consists of amounts in respect of which tax 
was payable by the corporation under subsection 
212(5.1), 


(C) has a taxable capital gain, or 

(D) disposes of a taxable Canadian property, or 
(ii) tax under this Part is, or but for a tax treaty would be, 
payable by the corporation for the year; 


Proposed Amendm 


Letter from Dep 


Related Provisions: 115(1)(b) — Dispositions of taxable Canadian property; 
150(1.1)(a) — Registered charities exempted from filing; 162(2.1) — Minimum non- 
filing penalty for non-resident corporation; 183(1) — Return deadline for tobacco man- 
ufacturers’ surtax: 185.2(1) — Part II.1 return required by corporation paying divi- 
dends; 235 — Penalty on large corporations for failure to file return even where no 
balance owing; 236 — Execution of documents by corporations; 250(1) — Meaning of 
resident of Canada; 253 — Extended meaning of carrying on business in Canada. See 
also at end of 150(1) and at end of s. 150. 


History: Cl. 150(1)(a)(i)(B) amended by 2001, c. 17, s. 147, applicable to 2001 et seq. 
The cl. formerly read: 


(B) carries on business in Canada, 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations; IT- 
304R2: Condominiums. 


Information Circulars: See list at end of subsec. 150(1). 


Application Policies: SR&ED 2004-02: Filing requirements for claiming SR&ED 
carried out in Canada. 


Forms: RC1: Request for a business number; RC4088: Guide to the General Index of 
Financial Information (GIFI) for corporations; T2: Corporation income tax return; Te 
Short: Return for eligible corporations; T2 SCH 1: Net income (loss) for income tax 
purposes; T2 SCH 97: Additional information on non-resident corporations in Canada; 
T2 SCH 150; Net income (loss) for income tax purposes for life insurance companies; 
T2 SCH 303: Newfoundland and Labrador direct equity tax credit; T2 SCH 384: Mani- 
toba co-operative education tax credit; T2 SCH 385: Manitoba odour control tax credit; 
T2WS1: Calculating estimated tax payable and tax credits; T2WS2: Calculating 
monthly instalment payments; T9R-C: Remittance form — corporations; T1178: Gen- 
eral index of financial information — short; T1219: Provincial alternative minimum 
tax: T1219-ON: Ontario minimum tax carryover; T2203: Provincial and territorial 
taxes — multiple jurisdictions; T4012: T2 corporation income tax guide. 


(b) deceased individuals — in the case of an individual who 
dies after October of the year and before the day that would be 
the individual’s filing due date for the year if the individual had 
not died, by the individual’s legal representatives on or before 
the day that is the later of the day on or before which the return 
would otherwise be required to be filed and the day that is 6 
months after the day of death; 
Related Provisions: 70(2) — Return for rights or things: 70(7)(a) — Deadline ex- 
tended to 18 months after death to untaint spousal trust; 127.55 — Minimum tax not 
applicable; 150(1)(d)(i1) — Deadline for deceased’s cohabiting spouse; 150(4) — 
Death of partner or proprietor of business; 159(1) — Payments on behalf of others. See 
also at end of 150(1) and at end of s. 150. 


ce, November 26, 2002: See under 115.2(2). 


S. 150(1)(d) 


History: Para. 150(1)(b) amended by 1996, ¢ 21, subsec. 38(1), applicable to 1995 et 
seg. Para. (b) formerly read: 


(b) in the case of an individual who dies after October in the year and before 
May in the immediately following taxation year, by the individual's legal repre- 
sentatives within 6 months after the day of death; 
Regulations: 206 (information return). 
Information Circulars: See list at end of subsec. 150(1). 
Forms: T1 General: Individual income tax return; T4011: Preparing returns for de- 
ceased persons [guide]. See also under 150(1)(d). 
(c) trusts or estates — in the case of an estate or trust, within 
90 days from the end of the year; 
Related Provisions: 94(3)(a)(vii) [proposed] — Application to trust deemed resident 
in Canada: 104(23) — Testamentary. trusts; 159(1) — Payments on behalf of others. 
See also at end of 150(1) and at end of s. 150. 
Regulations: 204 (information return). 
Information Circulars: 78-14R3: Guidelines for trust companies and other persons 


responsible for filing T3-IND, T3G, T3D, T3P, T3S, T3RI and T3F returns. See also at 
end of subsec, 150(1). 


Forms: T3: Statement of trust income allocations and designations; T3-ADJ: T3 ad- 
justment request; T3ATH-IND: Amateur athlete trust income tax return; T3D: Income 
tax return for DPSP or revoked DPSP; T3G: Certification of no tax liability by a group 
of RRSPs, RRIFs, or RESPs; T3GR: Group income tax and information return for 
RRSP, RRIF or RESP trusts (and worksheets); T3IND: T3IND income tax return for 
RRSP, RRIF, or RESP; T3P: Employees’ pension plan income tax return; T3RET: 
Trust income tax and information return; T3-SCH 11; Federal income tax; T3S: Sup- 
plementary unemployment benefit plan — income tax return; T1061: Canadian ama- 
teur athletic trust group information return; T1139: Reconciliation of business income 
for tax purposes. 


(d) individuals — in the case of any other person, on or before 


(i) the following April 30 by that person or, if the person is 
unable for any reason to file the return, by the person’s 
guardian, committee or other legal representative (in this par- 
agraph referred to as the person’s “guardian”), 

(ii) the following June 15 by that person or, if the person is 


unable for any reason to file the return, by the person’s 
guardian where the person is 


(A) an individual who carried on a business in the year, 
unless the expenditures made in the course of carrying on 
the business were primarily the cost or capital cost of tax 
shelter investments (as defined in subsection 143.2(1)), or 


(B) at any time in the year a cohabiting spouse or com- 
mon-law partner (within the meaning assigned by section 
122.6) of an individual to whom clause (A) applies, or 


(iii) where at any time in the year the person is a cohabiting 
spouse or common-law partner (within the meaning assigned 
by section 122.6) of an individual to whom paragraph (b) ap- 
plies for the year, on or before the day that is the later of the 
day on or before which the person’s return would otherwise 
be required to be filed and the day that is 6 months after the 
day of the individual’s death; or 


Proposed Administrative Change — 2D Bar Coding 
CRA Fact Sheet, November 26, 2004: See under 150.1(2). 


Related Provisions: 96(1.6) — Members of partnership deemed to Carry on business 
of partnership for purposes of s. 150; 150(1.1)(b) — Individuals exempted from filing; 
180.2(5) — Return required by residents and non-residents for OAS clawback calcula- 
tion; 237(1) — Application for Social Insurance Number. See also at end of 150(1) and 
at end of s. 150. 
History: Para. 150(1)(d) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. 
See also the transitional rulés reproduced ‘in the History to 248(1)“common-law 
partner’. 
Cl. 150(1)(d)(ii)(A) amended by 1998, c. 19, subsec. 180(1), applicable to 1995 et seq. 
Cl. 150(1)(d)(ii)(A) formerly read: 
(A) an individual who carried on a business in the year, unless the expenditures 
made in the course of carrying on the business were primarily the cost or capital 
cost of tax shelters (within the meaning assigned by subsection 237.1(1)), or 
Para. 150(1)(d) amended by 1996, c. 21, subsec. 38(2), applicable to 1995 et seq. Para. 
(d) formerly read: 
(d) individuals — in the case of any other person, on or before April 30 in the 
next year by that person or, if the person is unable for any reason to file the 
return, by the person’s guardian, committee or other legal representative; or 
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S. 150(1)(d) 


Forms: T1 General: Individual income tax return; Tl-ADJ: Adjustment request; T1- 
KS: Tl keying schedule; T1256: Manitoba community enterprise development tax 
credit; T1261: Application for a CRA Individual tax number (ITN) for non-residents. 


(e) designated persons — in a case where no person de- 
scribed by paragraph (a), (b) or (d) has filed the return, by such 
person as is required by notice in writing from the Minister to 
file the return, within such reasonable time as the notice 
specifies. 
Related Provisions [subsec. 150(1)]: 149(12) — Non-profit organizations — in- 
formation return; 149.1(14) — Charity information returns; 150.1 — Electronic filing; 
162(1) — Penalty for late filing; 164(2.01) — All returns must be filed before any re- 
fund paid; 220(3) — Extension of time for filing return; 233.1 — Return of transac- 
tions with related non-residents; 248(1) — Definition of “filing-due date”; Reg. 229 — 
Partnership information returns; Reg. 8409 — Registered pension plan information re- 
turn; Interpretation Act 26 — Extension of deadline where it falls on Sunday or holi- 
day. See also at end of s. 150. 
History [subsec. 150(1)]: The portion of subsec. 150(1) before para. (b) amended 
by 1999, c. 22, subsec. 63(1), applicable to taxation years that begin after 1998. The 
portion formerly read: 
(1) Returns — A return of income for each taxation year in the case of a corpo- 
ration (other than a corporation that was a registered charity throughout the year) 
and in the case of an individual, for each taxation year for which tax is payable 
by the individual or in which the individual has a taxable capital gain or has 
disposed of a capital property, shall, without notice or demand therefor, be filed 
with the Minister in prescribed form and containing prescribed information, 
(a) in the case of a corporation, by or on behalf of the corporation within 6 
months from the end of the year; 
That portion of subsec. 150(1) preceding para. (a) substituted by 1994, c. 7, Sch. VI 
(1992, c. 48), s. 14, applicable to 1993 et seg. That portion formerly read: 


150. (1) A return of income for each taxation year in the case of a corporation 
(other than a corporation that was a registered charity throughout the year) and in 
the case of an individual, for each taxation year for which tax is payable or 
would be payable if this Part were read without reference to sections 127.2 and 
127.3, in which the individual has. a taxable capital gain or has disposed of a 
capital property, or for which a payment has been received by the individual 
under section 164.1, shall, without notice or demand therefor, be filed with the 
Minister in prescribed form and containing prescribed information, 

Para. 150(1)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 124, applicable to 

deaths occurring after October 1990. Para. 150(1)(b) formerly read: 


(b) deceased persons — in the case of a person who has died without making 
the return, by the person’s legal representatives, within 6 months from the day of 
death, 


Selected Cases [subsec. 150(1)]: Hooper et al. v. R., [1982] C.T.C. 95 (FCTD) 
(Crown’s liability for act of negligence bestowing right to refunds). 

Information Circulars [Subsec. 150(1)]: 78-SR3: Communal organizations; 97- 
2R5: Customized forms; 00-1R: Voluntary disclosures program. 


Forms: T2203: Provincial and territorial taxes — multiple jurisdictions. 


(1.1) Exception — Subsection (1) does not apply to a taxation 
year of a taxpayer if 


(a) the taxpayer is a corporation that was a registered charity 
throughout the year; or 


(b) the taxpayer is an individual unless 


(i) tax is payable under this Part by the individual for the 
year, 


(ii) where the individual is resident in Canada at any time in 
the year, the individual has a taxable capital gain or disposes 
of capital property in the year, 

(111) where the individual is non-resident throughout the year, 
the individual has a taxable capital gain or disposes of a taxa- 
ble Canadian property in the year, or 


(iv) at the end of the year the individual’s HBP balance or 
LLP balance (as defined in subsection 146.01(1) or 
146.02(1)) is a positive amount. 

Related Provisions: 149.1(14) — Charity must file information return. 


History: Subsec. 150(1.1) added by 1999, c. 22, subsec. 63(2), applicable to taxation 
years that begin after 1998. 


(2) Demands for returns — Every person, whether or not the 
person is liable to pay tax under this Part for a taxation year and 
whether or not a return has been filed under subsection (1) or (3), 
shall, on demand from the Minister, served personally or by regis- 
tered letter, file, within such reasonable time as may be stipulated in 
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the demand, with the Minister in prescribed form and containing 
prescribed information a return of the income for the taxation year 
designated in the demand. 

Related Provisions: 162(2) — Repeated penalties; 231.2(1)(a) — Generic demand 
for information or return; 233 — Demand for partnership information return; 238(1) — 
Fine or imprisonment for failure to file. See also at end of s. 150. 

Selected Cases [subsec. 150(2)]: Aulakh v. Canada, [1995] 2 C.T.C. 526 (Alta 
Prov Ct) (Crown has choice of proceeding under s. 150 or by way of prosecution); 
Miller v. Canada, [1994] 2 C.T.C. 2230 (TCC) (Penalties vacated where evidence of 
personal service of demand was insufficient); Skalbania, N.M., Ltd. v. Canada, [1989] 
2 C.T.C. 183 (BC Co Ct) (Request to file tax returns made under wrong provision; 
taxpayer’s appeal against conviction allowed); R. v. Merkle, [1979] C.T.C. 519 (Alta 
CA) (Putting tax file in accountant’s hands within time limit was valid defence); 
Regina v. Harvey, 74 D.T.C. 6250 (BC Co Ct) (Conviction of taxpayer not receiving 
demand to file tax returns overturned). 


(3) Trustees, etc. — Every trustee in bankruptcy, assignee, liqui- 
dator, curator, receiver, trustee or committee and every agent or 
other person administering, managing, winding up, controlling or 
otherwise dealing with the property, business, estate or income of a 
person who has not filed a return for a taxation year as required by 
this section shall file a return in prescribed form of that person’s 
income for that year. 

Related Provisions: 94(3)(a)(vii) [proposed] — Application to trust deemed resident 
in Canada; 159 — Payments on behalf of others; 162(3) — Penalties; 163(1) — Re- 
peated failures. See additional Related Provisions at end of s. 150. 


Regulations: 204 (information returns). 


(4) Death of partner or proprietor — Where 


(a) subsection 34.1(9) or 34.2(8) applies in computing an indivi- 
dual’s income for a taxation year from a business, or 


(b) an individual who carries on a business in a taxation year 
dies in the year and after the end of a fiscal period of the busi- 
ness that ends in the year, another fiscal period of the business 
(in this subsection referred to as the “short period’) ends in the 
year because of the individual’s death, and the individual’s legal 
representative elects that this subsection apply, 


the individual’s income from businesses for short periods, if any, 
shall not be included in computing the individual’s income for the 
year and the individual’s legal representative shall file an additional 
return of income for the year in respect of the individual as if the 
return were filed in respect of another person and shall pay the tax 
payable under this Part by that other person for the year computed 
as if 

(c) the other person’s only income for the year were the amount 

determined by the formula 


A+B-C 
where 


A is the total of all amounts each of which is the individual’s 
income from a business for a short fiscal period, 


Bis the total of all amounts each of which is an amount de- 
ducted under subsection 34.2(8) in computing the indivi- 
dual’s income for the taxation year in which the individual 
dies, and 


C is the total of all amounts each of which is an amount in- 
cluded under subsection 34.1(9) in computing the indivi- 
dual’s income for the taxation year in which the individual 
dies, and 


(d) subject to sections 114.2 and 118.93, that other person were 
entitled to the deductions to which the individual is entitled 
under sections 110, 118 to 118.7 and 118.9 for the year in com- 
puting the individual’s taxable income or tax payable under this 
Part, as the case may be, for the year. 


Related Provisions: 34.1(9)(d)(ii) — Additional income inclusion for off-calendar 
business year; 34.2(8)(d)(ii) — Deduction for 1995 stub period reserve; 70 — Rules for 
year of death; 114.2 — Deductions in separate returns; 118.93 — Credits in separate 
returns; 120.2(4)(a) — No minimum tax carryover; 127.1(1)(a) — No refundable in- 
vestment tax credit; 127.55 —No minimum tax in year of death; 150(1)(b) — Dead- 
line for deceased’s return: 162(5) — Penalties — failure to provide information return; 


163(1) — Repeated failures; 257 — Formula cannot calculate to less than zero. See 
also at end of s. 150, 
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History: Subsec. 150(4) amended by 1998, c. 19, subsec. 180(2), applicable to 1996 et 
seg. Subsec. 150(4) formerly read: 


(4) Where a taxpayer who is a partner or an individual who is a proprietor of a 
business died after the end of a fiscal period but before the end of the calendar 
year in which the fiscal period ended, the taxpayer’s income as such partner or 
proprietor for the period commencing immediately after the end of the fiscal pe- 
riod and ending at the time of death shall be included in computing the tax- 
payer’s income for the taxation year in which the taxpayer died unless the tax- 
payer’s legal representative has elected otherwise, in which case the legal 
representative shall file a separate return of income for the period under this Part 
and pay the tax for the period under this Part as if 


(a) the taxpayer were another person; 
(b) the period were a taxation year; 


(c) that other person’s only income for the period were that person’s income 
as such partner or proprietor for that period; and 

(d) subject to sections 114.2 and 118.93, that other person were entitled to 
the deductions to which the taxpayer was entitled under sections 110, 118 to 
118.7 and 118.9 for the period in computing the taxpayer’s taxable income 
or tax payable under this Part, as the case may be, for the period. 


interpretation Bulletins [subsec. 150(4)]: IT-278R2: Death of a partner or of a 
retired partner; IT-326R3: Returns of deceased persons as “another person”. 


Forms: T4011: Preparing returns for deceased persons [guide]. 


Related Provisions [s. 150]: 11 — Proprietor of business; 149.1(14) — Registered 
charity information returns; 151 — Estimate of tax; 152(6) — Reassessment; 162 — 
Penalties: 163 — Failure to file return; 220(3) — Extension for filing return; 238 — 
Offences: 


Definitions [s. 150]: “amount”, “business” — 248(1); “calendar year” — Interpreta- 
tion Act 37(1)(a); “capital property” — 54, 248(1); “carries on business in Canada”, 
“carrying on business in Canada’ — 253; “common-law partner” — 248(1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “estate” — 104(1), 248(1); “‘filing-due 
date” — 248(1); “fiscal period’ — 249.1; “HBP balance’ — 146.01(1);  “indivi- 
dual” — 248(1); “LLP balance” — 146.02(1); “legal representative’, “Minister” — 
248(1); “month” — Interpretation Act 35(1); “non-resident”, “person”, “prescribed”, 
“property”, “registered charity” — 248(1); “resident in Canada” — 94(3)(a)(vii), 250; 
“tax payable” — 248(2); “tax treaty”, “taxable Canadian property” — 248(1); “taxable 
capital gain” — 38(a), 248(1); “taxable income” — 2(2), 248(1); “taxation year” — 
249: “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3); “writing” — Interpretation 
Act 35(1). 


Interpretation Bulletins [s. 150]: IT-109R2: Unpaid amounts. 


150.1 (1) Definition of “electronic filing” — For the purposes 
of this section, “electronic filing” means using electronic media in a 
manner specified in writing by the Minister. 


(2) Filing of return by electronic transmission — A person 
who meets the criteria specified in writing by the Minister may file 
a return of income for a taxation year by way of electronic filing. 


Proposed Administrative Change — 2D Bar Coding © 
on Paper Returns 
CRA Fact Sheet, November 26, 2004: CRA & 2D Bar Couing 


For the 2005 tax filing season, the Canada Revenue Agency (CRA) will introduce the 
use of two-dimensional (2D) bar codes for the purpose of processing computer gener- 
ated paper returns filed by some Canadians.  . : 
2D. bar codes — 
Advances in bar code technology in recent years have enabled greater amounts of data 
storage and retrieval to the point where it is now possible to capture a personal income 
tax return in a single 2D bar code. ee 

Using 2D bar codes at the CRA 


Tax preparers who use certified tax preparation software to generate returns for indi- 
viduals, but decide to print out the return on paper and mail it to the CRA instead of 
sending it electronically over the Internet will be the primary users of the 2D bar code 
system. For the following year, the 2D bar code option will be made available to indivi- 
dual tax filers. 


When tax preparers decide to print.a copy of the tax return for submission to the CRA, 
certified tax preparation software will generate a 2D bar code to be printed on the first 
page of the T/ Individual Income Tax and Benefit Return. This bar code will contain all 


of the individual identification and financial data necessary for the assessment of the 
return. : 


Once the return is received by the CRA, an operator will scan the 2D bar code using a 
laser beam scanner. The data will then be validated and processed by the same system 
used to process returns today. In the rare case where the scanning process is unsuccess- 
ful, the return will be resorted for traditional processing. 


Improved efficiencies 


$2151 


The CRA will gain efficiencies from the process of entering tax information from a 
return into the system being much faster than the traditional keying method, while at 
the same time eliminating keying errors. Additional efficiencies will be gained from the 


. 


returns having been prepared by certified commercial software packages. 

Paper returns traditionally have a fall-out rate of 45% for additional processing require- 
ments as opposed to the lower rate of between 3% and 5% experienced for electroni- 
cally filed returns. It is projected that 2D read returns will benefit from this lower rate. 


Related Provisions: 244(21) — Proof of electronic filing; 244(22) — Electronic 
filing of information return. 


Application Policies: SR&ED 2004-02: Filing requirements for claiming SR&ED 
carried out in Canada. 

Forms: RC4018: Electronic filers manual [guide]; RC4088: Guide to the General In- 
dex of Financial Information (GIFI) for corporations; T183: Information return for 
electronic filing of an individual’s income tax and benefit return; T183 CORP: Infor- 
mation return for corporations filing electronically; T1153: Consent and request form; 
74077: EFILE: Electronic filing for individuals [guide]. 


(3) Deemed date of filing — For the purposes of section 150, 
where a return of income of a taxpayer for a taxation year is filed by 
way of electronic filing, it shall be deemed to be a return of income 
filed with the Minister in prescribed form on the day the Minister 
acknowledges acceptance of it. 


(4) Declaration — Where a return of income of a taxpayer for a 
taxation year is filed by way of electronic filing by a particular per- 
son (in this subsection referred to as the “filer’) other than the per- 
son who is required to file the return, the person who is required to 
file the return shall make an information return in prescribed form 
containing prescribed information, sign it, retain a copy of it and 
provide the filer with the information return, and that return and the 
copy shall be deemed to be a record referred to in section 230 in 
respect of the filer and the other person. 
History: Subsec. 150.1(4) substituted by 1994, c. 21, s. 75, applicable after 1991. That 
subsec. formerly read: 
(4) Where a return of income of a taxpayer for a taxation year is filed by way of 
electronic filing by a particular person (in this subsection referred to as the 
“filer”) other than the person who is required to file the return, the filer shall, if 
required by regulation, obtain from the other person a signed statement in pre- 
scribed form, retain one copy of the statement and provide the other person with 
a copy, and the statement shall be deemed to be a record referred to in section 
230 in respect of the filer and the other person. 


Forms: RC4018: Electronic filers manual [guide]; T183: Information return for elec- 
tronic filing of an individual’s income tax and benefit return; T183 CORP: Information 
return for corporations filing electronically. 


(5) Application to other Parts — This section also applies to 
Parts I.2 to XIII, with such modifications as the circumstances 
require. 

History: Subsec. 150.1(5) amended to replace “Part I.1” with “Parts 1.2” by 2001, c. 
17, s. 148, applicable to 2001 er seg. 


History [s 150.1]: S. 150.1 added by 1994, c. 7, Sch. VII (1993, c. 24), s. 89, 
applicable to 1992 er seq., and subsec. 150.1(5), in its application to Parts X, X.1, X.2, 
X.4. XI, XL1 and X12, applies after 1991 as if subsecs. (1) to (4) applied after 1991. 
Selected Cases [s. 150.1]: Crisanti v. Canada, [1996] 2 C.T.C. 2603 (TCC) (Late 
filing penalty applied in respect of electronically filed return). 

Definitions [s. 150.1]: “electronic filing” — 150.1(1); “filer” — 150.1(4); “Min- 
ister”, “person”, “prescribed”, “regulation” — 248(1); “taxation year” — 249; “writ- 
itive Interpretation Act 35(1). 


Forms: See under 150.1(2). 


Estimate of Tax 


151. Estimate of tax — Every person required by section 150 to 
file a return of income shall in the return estimate the amount of tax 


payable. 
Related Provisions: 104(23) — Testamentary trusts; 150 — Returns: 155 — Farm- 
ers and fishermen; 156.1(4)— Payment of balance owing — individuals; 157(1), 


(2) — Corporations; 162(3) — Penalty — failure to complete return; 183(3)— Provi- 
sion applicable to Part Il; 187(3) — Provision applicable to Part IV; 193(8) — Provi- 
sion applicable to Part VI; 195(8) — Provision applicable to Part VII; 219(3) — Pro- 
vision applicable to Part XIV. 

Selected Cases [s. 151]: RK. v. Reid, [1988] | C.T.C. 31 3 (Alta CA) (Requirement to 
estimate tax in tax return not Charter violation). 


Definitions [s. 151]: “amount”, “person” — 248(1). 
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Assessment 


152. (1) Assessment — The Minister shall, with all due dispatch, 
examine a taxpayer’s return of income for a taxation year, assess 
the tax for the year, the interest and penalties, if any, payable and 
determine 


(a) the amount of refund, if any, to which the taxpayer may be 
entitled by virtue of section 129, 131, 132 or 133 for the year; or 


(b) the amount of tax, if any, deemed by subsection 120(2) or 
(2.2% 122)56), 22512), 125-48), 4125.36) hha, 
127.41(3) or 210.2(3) or (4) to be paid on account of the tax- 
payer’s tax payable under this Part for the year. 
Related Provisions: 152(1.4) — Determination of income of partnership; 152(2) — 
Notice of assessment; 152(4), (5) — Reassessment; 158 — Remainder payable forth- 
with upon assessment; 160.2(3) — Minister may assess recipient under RRSP or RRIF; 
166 — Irregularity or error in assessment; 244(15) — Date when assessment made. 
History: Para. 152(1)(b) amended by 2000, c. 19, subsec. 44(1), applicable to 1999 er 
seq. The para. formerly read: 
(b) the amount of tax, if any, deemed by subsection 120(2), 122.5(3), 122.51(2), 
125.4(3), 125.5(3), 127.1(1), 127.41(3) or 210.2(3) or (4) to be paid on account 
of the taxpayer’s tax payable under this Part for the year. 
Para. 152(1)(b) amended by 1998, c. 19, subsec. 42(1), applicable to 1997 et seq., ex- 
cept that for the 1997 taxation year the reference to “subsection 120(2),” shall be read 
as a reference to “subsection 120(2), 120.1(4),”. Para. 152(1)(b) formerly read: 
(b) the amount of tax, if any, deemed by subsection 120(2), 120.1(4), 122.5(3), 
125.4(3), 127.1€1), 127.41(3) or 210.2(3) or (4) to be paid on account of the 
taxpayer’s tax payable under this Part for the year or deemed by subsection 
119(2) to be an overpayment. 
Para. 152(1)(b) amended by 1996, c. 21, s. 39, applicable to 1995 et seq. Para. (b) 
formerly read: 
(b) the amount of tax, if any, deemed by subsection 120(2), 120.1(4), 122.5(3), 
127.1(1), 127.41(3) or 210.2(3) or (4) to be paid on account of the taxpayer’s tax 
payable under this Part for the year or deemed by subsection 119(2) to be an 
overpayment. 
Para. 152(1)(b) amended by 1995, c. 3, subsec. 46(1), applicable to taxation years that 
end after February 22, 1994. Para. (b) formerly read: 
(b) the amount of tax, if any, deemed by subsection 120(2), 120.1(4), 122.5(3), 
127.1(1) or 210.2(3) or (4) to be paid on account of the taxpayer’s tax under this 
Part for the year or deemed by subsection 119(2) to be an overpayment. 
Para. 152(1)(b) substituted by 1994, c. 21, subsec. 76(1), applicable to 1993 et seq. 
That para. formerly read: 
(b) the amount of tax, if any, deemed by subsection 120(2), 120.1(4), 122.5(3), 
127.111), 144(9) or 210.2(3) or (4) to be paid on account of the taxpayer’s tax 
under this Part for the year or deemed by subsection 119(2) to be an 
overpayment. 
Para. 152(1)(b) substituted by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 15(1), applica- 
ble to 1993 et seq. Para. (1)(b) formerly read: 
(b) the amount of tax, if any, deemed under subsection 119(2), 120(2), 120.1(4), 
122.2(1), 122.5(3), 127.1(1), 127.2(2), 144(9) or 210.2(3) or (4) to be paid on 
account of the taxpayer’s tax under this Part for the year. 
Selected Cases [subsec. 152(1)]: Valdis v. R., [2001] 1 C.T.C. 2827 (TCC) (Court 
has no jurisdiction to determine what amounts may have been withheld at source); 
Schatten v. MNR, [1996] 2 C.T.C. 13D (FCTD) (Minister must Pees return even if 
of the view that taxpayer non-resident); Ginsberg v. Canada, [1994] 2 C.T.C. 2063 
(TCC) (Once significant delay established, onus on Crown to establish delay not unrea- 
sonable. Delay of one and a half years prima facie unreasonable); Rodmon Constr. Inc. 


R., [1975] C.T.C. 73 (FCTD) (Assessment vacated where Minister failed to act with 
“all due dispatch”). 


(1.1) Determination of losses — Where the Minister ascertains 
the amount of a taxpayer’s non-capital loss, net capital loss, re- 
stricted farm loss, farm loss or limited partnership loss for a taxa- 
tion year and the taxpayer has not reported that amount as such a 
loss in the taxpayer’s return of income for that year, the Minister 
shall, at the request of the taxpayer, determine, with all due dis- 
patch, the amount of the loss and shall send a notice of determina- 
tion to the person by whom the return was filed. 

Related Provisions: 111 — Losses deductible; 152(1.4) — Determination of loss of 
partnership; 160.2(3)— Minister may assess recipient under RRSP or RRIF; 
244(14) — Presumption re date of mailing of notice of determination; 244(15) — De- 
termination deemed made on date mailed; 248(7)(a) — Mail deemed received on day 
mailed. 


Selected Cases [subsec. 152(1.1)]: Armstrong v. MNR, [2005] 1 C.T.C. 21 (FC) 
(Mandamus refused for determination of loss where issues already dealt with in previ- 
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ous appeal); Inco Ltd. v. R., [2004] 4 C.T.C. 2114 (TCC); aff'd [2005] 1 C.T.C. 367 
(FCA) (Letter from Minister not a determination of taxpayer’s loss); Burleigh v. R., 
[2004] 2 C.T.C. 2797 (TCC) (Processing of return or determination of loss immaterial 
to claim for loss in tax return); Burnet v. MNR, [1999] 3 C.T.C. 60 (FCA) (Minister had 
duty to issue notice of determination of loss). 


Interpretation Bulletins: IT-488R2: Winding-up of 90%-owned taxable Canadian 
corporations (archived); IT-512: Determination and redetermination of losses. 


Information Circulars: 84-1: Revision of capital cost allowance claims and other 
permissive deductions. 


(1.11) Determination pursuant to subsec. 245(2) — Where 
at any time the Minister ascertains the tax consequences to a tax- 
payer by reason of subsection 245(2) with respect to a transaction, 
the Minister 


(a) shall, in the case of a determination pursuant to subsection 
245(8), or 


(b) may, in any other case, 


determine any amount that is relevant for the purposes of comput- 
ing the income, taxable income or taxable income earned in Canada 
of, tax or other amount payable by, or amount refundable to, the 
taxpayer under this Act and, where such a determination is made, 
the Minister shall send to the taxpayer, with all due dispatch, a no- 
tice of determination stating the amount so determined. 

Related Provisions: 152(1.111)— Definitions in » subsec. 245(1) apply; 
152(1.12) — Limitation; 152(1.3) — Determination binding; 244(14) — Presumption 
re date of mailing of notice of determination; 244(15) — Determination. deemed made 
on date mailed; 248(7)(a) — Mail deemed received on day mailed. 


(1.111) Application of subsec. 245(1) — The definitions in 
subsection 245(1) apply to subsection (1.11). 


Origin of subsec. 152(1.111): R.S.C. 1985, c. 1 (5th Supp.) (formerly contained in 
the opening words of subsec. 245(1)). 


(1.12) When determination not to be made — A determina- 
tion of an amount shall not be made with respect to a taxpayer 
under subsection (1.11) at a time where that amount is relevant only 
for the purposes of computing the income, taxable income or taxa- 
ble income earned in Canada of, tax or other amount payable by, or 
amount refundable to, the taxpayer under this Act for a taxation 
year ending before that time. 


(1.2) Provisions applicable — Paragraphs 56(1)(1) and 60(0), 
this Division and Division J, as they relate to an assessment or a 
reassessment and to assessing or reassessing tax, apply, with such 
modifications as the circumstances require, to a determination or 
redetermination of an amount under this Division or an amount 
deemed under section 122.61 or 126.1 to be an overpayment on ac- 
count of a taxpayer’s liability under this Part, except that 


Proposed Amendment — 152(1.2) pening words» 


(1. 2) Provisions applicab e — Paragraphs 56(1)() an 60(0), 
this Division and Division J, as they relate to an assessment or a 
reassessment and to assessing: or r sessing ‘tax, apply, with a 
modifications that the circumstances require, to a determination. or 
a redetermination of an amount under this Division or an amount 
deemed under section 122.61 to be an overp: yment on ac 
a taxpayer’s liability under this Part, except that 
Application: The July 18, 2 art 2 


149(1), will amend the opening words of subse 
ble in respect of forms filed after March 20. 2003. 


commentary to section 126.1. 


(a) subsections (1) and (2) do not apply to determinations made 
under subsections (1.1) and (1.11); 


(b) an original determination of a taxpayer’s non-capital loss, net 
capital loss, restricted farm loss, farm loss or limited partnership 
loss for a taxation year may be made by the Minister only at the 
request of the taxpayer; and 


(c) subsection 164(4.1) does not apply to a determination made 
under subsection (1.4). 


1188 


Division I— Returns, Assessments, Payment and Appeals 


Related Provisions: 96(2.1) — Limited partnership losses; 111— Losses deducti- 

ble: 160.2(3) — Minister may assess recipient under RRSP or RRIF. 

History: Subsec. 152(1.2) amended by 1998, c. 19, subsee. 181(1), applicable in re- 

spect of determinations made after June 18, 1998. Subsec. 152(1.2) formerly read: 
(1.2) Paragraphs 56(1)(1) and 60(0), this Division and Division J, as they relate to 
an assessment or a reassessment and to assessing or reassessing tax, apply, with 
such modifications as the circumstances require, to a determination or redetermi- 
nation of an amount under this Division or an amount deemed under section 
122.61 or 126.1 to be an overpayment on account of a taxpayer’s liability under 
this Part, except that subsections (1) and (2) do not apply to determinations made 
under subsections (1.1) and (1.11) and, for greater certainty, an original determi- 
nation of a taxpayer’s non-capital loss, net capital loss, restricted farm loss, farm 
loss or limited partnership loss for a taxation year may be made by the Minister 
only at the request of the taxpayer. 


Subsec. 152(1.2) amended by 1994, c. 8, subsec. 20(1), applicable after 1992. Subsec. 
(1.2) formerly read: 


(1.2) Paragraphs 56(1)(1) and 60(0), this Division and Division J, as they relate to 
an assessment or a reassessment and to assessing or reassessing tax, are applica- 
ble, with such modifications as the circumstances require, to a determination or a 
redetermination and to determining or redetermining amounts under this Divi- 
sion, except that subsections (1) and (2) are not applicable to determinations 
made under subsections (1.1) and (1.11) and, for greater certainty, an original 
determination of a taxpayer’s non-capital loss, net capital loss, restricted farm 
loss, farm loss or limited partnership loss for a taxation year may be made by the 
Minister only at the request of the taxpayer. 

Selected Cases [subsec. 152(1.2)]: Inco Ltd. v. R., [2005] 1 C.T.C. 367 (FCA); 

aff’ g [2004] 4 C.T.C. 2114 (TCC) (Minister’s letter was not “determination’’ of losses). 


Interpretation Bulletins: IT-488R2: Winding-up of 90%-owned taxable Canadian 
corporations (archived); IT-512: Determination and redetermination of losses. 


(1.3) Determination binding — For greater certainty, where the 
Minister makes a determination of the amount of a taxpayer’s non- 
capital loss, net capital loss, restricted farm loss, farm loss or lim- 
ited partnership loss for a taxation year or makes a determination 
under subsection (1.11) with respect to a taxpayer; the determina- 
tion is (subject to the taxpayer’s rights of objection and appeal in 
respect of the determination and to any redetermination by the Min- 
ister) binding on both the Minister and the taxpayer for the purpose 
of calculating the income, taxable income or taxable income earned 
in Canada of, tax or other amount payable by, or amount refundable 
to, the taxpayer, as the case may be, for any taxation year. 


Related Provisions: 96(2.1) — Limited partnership loss; 111 — Losses deductible; 
160.2(3) — Minister may assess recipient under RRSP or RRIF. 


Interpretation Bulletins: IT-488R2: Winding-up of 90%-owned, taxable Canadian 
corporations (archived); IT-512: Determination and redetermination of losses. 


(1.4) Determination in respect of a partnership — The Min- 
ister may, within 3 years after the day that is the later of 


(a) the day on or before which a member of a partnership is, or 
but for subsection 220(2.1) would be, required under section 229 
of the Income Tax Regulations to make an information return for 
a fiscal period of the partnership, and 


(b) the day the return is filed, 


determine any income or loss of the partnership for the fiscal period 
and any deduction or other amount, or any other matter, in respect 
of the partnership for the fiscal period that is relevant in determin- 
ing the income, taxable income or taxable income earned in Canada 
of, tax or other amount payable by, or any amount refundable to or 
deemed to have been paid or to have been an overpayment by, any 
member of the partnership for any taxation year under this Part. 
Related Provisions: 152(1.2)(c) — Subsec. 164(4.1) does not apply to determina- 
tion under 152(1.4); 152(1.5), (1.6) — Notice of determination; 152(1.7) — Determi- 
nation binding; 152(1.8) — Assessment where partnership found not to exist; 
163(2.9) — Partnership can be assessed certain penalties as though it were a corpora- 
tion: 165(1.15) — Objection to determination; 244(15) — Determination deemed made 
on date mailed. 

History: Subsec. 152(1.4) added by 1998, c. 19, subsec. 181(2), applicable in respect 
of determinations made after June 18, 1998. 


(1.5) Notice of determination — Where a determination is made 
under subsection (1.4) in respect of a partnership for a fiscal period, 
the Minister shall send a notice of the determination to the partner- 
ship and to each person who was a member of the partnership dur- 
ing the fiscal period. 
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Related Provisions: 152(1.6) — Determination valid even if notice not received by 
partners; 244(14) — Presumption re date of mailing of determination; 244(20) — No- 
tice mailed to partnership deemed provided to all partners; 248(7)(a) — Mail deemed 
received on day mailed. 


History: Subsec. 152(1.5) added by 1998, c. 19, subsec. 181(2), applicable in respect 
of determinations made after June 18, 1998. 


(1.6) Absence of notification — No determination made under 
subsection (1.4) in respect of a partnership for a fiscal period is in- 
valid solely because one or more persons who were members of the 
partnership during the period did not receive a notice of the 
determination. 


Related Provisions: 244(20) — Notice mailed to partnership deemed provided to all 
partners. 


History: Subsec. 152(1.6) added by 1998, c. 19, subsec. 181(2), applicable in respect 
of determinations made after June 18, 1998. 


(1.7) Binding effect of determination — Where the Minister 
makes a determination under subsection (1.4) or a redetermination 
in respect of a partnership, 


(a) subject to the rights of objection and appeal of the member of 
the partnership referred to in subsection 165(1.15) in respect of 
the determination or redetermination, the determination or rede- 
termination is binding on the Minister and each member of the 
partnership for the purposes of calculating the income, taxable 
income or taxable income earned in Canada of, tax or other 
amount payable by, or any amount refundable to or deemed to 
have been paid or to have been an overpayment by, the members 
for any taxation year under this Part; and 


(b) notwithstanding subsections (4), (4.01), (4.1) and (5), the 
Minister may, before the end of the day that is one year after the 
day on which all rights of objection and appeal expire or are 
determined in respect of the determination or redetermination, 
assess the tax, interest, penalties or other amounts payable and 
determine an amount deemed to have been paid or to have been 
an overpayment under this Part in respect of any member of the 
partnership and any other taxpayer for any taxation year aS may 
be necessary to give effect to the determination or redetermina- 
tion or a decision of the Tax Court of Canada, the Federal Court 
of Appeal or the Supreme Court of Canada. 

History: Para. 152(1.7)(b) amended by 2002, c. 8, para. 184(a) to substitute “Federal 

Court of Appeal” for “Federal Court of Canada”, in force July 2, 2003. 


Subsec. 152(1.7) added by 1998, c. 19, subsec. 181(2), applicable in respect of determi- 
nations made after June 18, 1998. 


(1.8) Time to assess — Where, as a result of representations 
made to the Minister that a person was a member of a partnership in 
respect ofa fiscal period, a determination is made under subsection 
(1.4) for the period and the Minister, the Tax Court of Canada, the 
Federal Court of Appeal or the Supreme Court of Canada concludes 
at a subsequent time that the partnership did not exist for the period 
or that, throughout the period, the person was not a member of the 
partnership, the Minister may, notwithstanding subsections (4), 
(4.1) and (5), within one year after that subsequent time, assess the 
tax, interest, penalties or other amounts payable, or determine an 
amount deemed to have been paid or to have been an overpayment 
under this Part, by any taxpayer for any taxation year, but only to 
the extent that the assessment or determination can reasonably be 
regarded 


(a) as relating to any matter that was relevant in the making of 
the determination made under subsection (1.4); 


(b) as resulting from the conclusion that the partnership did not 
exist for the period; or 


(c) as resulting from the conclusion that the person was, 
throughout the period, not a member of the partnership. 
Related Provisions [subsec. 152(1.8)]: 165(1.1)(a), (d) — Limitation of right to 
object; 169(2)(a), (d) — Limitation of right to appeal. 
History: The opening words of subsec, 152(1.8) amended by 2002, ¢. 8, para. 184(b) 
to substitute “Federal Court of Appeal” for “Federal Court of Canada”, in force July 2, 
2003. 
Subsec. 152(1.8) added by 1998, ¢. 19, subsec. 181(2), applicable in respect of determi- 
nations made after June 18, 1998. 
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(2) Notice of assessment — After examination of a return, the 
Minister shall send a notice of assessment to the person by whom 
the return was filed. 

Related Provisions: 158 — Remainder payable forthwith after assessment mailed; 
244(14), (15) — Mailing date of assessment. 

Selected Cases [subsec. 152(2)]: Sinnott v. R., [2000] 4 C.T.C. 2438 (TCC) 
(Sending of notice of assessment to trustee in bankruptcy instead of taxpayer did not 
give rise to extension of delays to object). 


Forms: T67A, T67AC, T67AN, 1453, T456, T457, T492: Notices of assessment; 
T1132: Alternative address authorization. 


(3) Liability not dependent on assessment — Liability for 
the tax under this Part is not affected by an incorrect or incomplete 
assessment or by the fact that no assessment has been made. 

Related Provisions: 152(4), (6), (8) — Assessment and reassessment; 160.2(3) — 


Minister may assess recipient; 165 — Objections to assessments; 166 — Assessment 
not to be vacated by reason of improper procedures; 169 — Appeal. 


Selected Cases [subsec. 152(3)]: Guaranty Properties Ltd. v. Canada, [1990] 2 
C.T.C. 94 (FCA); leave to appeal to SCC refused (1991), 49 B.L.R. 320 (note) (Amal- 
gamating company not relieved of taxes prior to amalgamation; notice of reassessment 
valid). 


(3.1) Definition of “normal reassessment period” — For the 
purposes of subsections (4), (4.01), (4.2), (4.3), (5) and (9), the nor- 
mal reassessment period for a taxpayer in respect of a taxation year 
is 
(a) where at the end of the year the taxpayer is a mutual fund 
trust or a corporation other than a Canadian-controlled private 
corporation, the period that ends 4 years after the earlier of the 
day of mailing of a notice of an original assessment under this 
Part in respect of the taxpayer for the year and the day of mail- 
ing of an original notification that no tax is payable by the tax- 
payer for the year; and 


(b) in any other case, the period that ends 3 years after the earlier 
of the day of mailing of a notice of an original assessment under 
this Part in respect of the taxpayer for the year and the day of 
mailing of an original notification that no tax is payable by the 
taxpayer for the year. 


Related Provisions: 136(1) — Cooperative corporation may be private corporation 
for purposes of s. 152; 137(7) — Credit union may be private corporation; 152(4), (6), 
(8) — Assessment and reassessment; 160.2(3) — Minister may assess recipient; 165 — 
Objections to assessments; 166 — Irregularities; 169, 172 — Appeal; 244(14) — No- 
tice presumed mailed on date of notice; 244(15) — Date when assessment made. 


History: 2001, c. 17, subsec. 150(2) (see below) is applicable in respect of an indivi- 
dual if, at any particular time after October 1, 1996 and before June 14, 1999 (two 
years before Royal Assent), 


(a) the individual ceased to be resident in Canada; or 


(b) where the individual is a trust, the trust made a distribution of property to 
which subsec. 107(2) does not apply solely because of the application of subsec- 
tion 107(5), as amended. 


Subsec. 150(2) reads as follows: 


(2) Where this subsection applies in respect of an individual, for the purposes of 
any reassessment of the individual’s tax, interest or penalties, for any year, that is 
necessary to take into account the application of this Act in respect of the cessa- 
tion of residence or the distribution referred to in subsection (1), the individual’s 
normal reassessment period under subsection 152(3.1) of the Act for any taxa- 
tion year that ends at or after the particular time described in subsection (1) is, 
notwithstanding subsection 152(3.1) of the Act, deemed to end on the later of 


(a) the day on which the normal reassessment period for the year would, but 
for this section, end; and 
(b) the day [June 14, 2002] that is one year after the day on which this Act 
(2001, c. 17] receives royal assent. 
The opening words of subsec. 152(3.1) amended by 1999, c. 22, subsec. 63.1(1), appli- 
cable to appeals disposed of after June 17, 1999. The opening words formerly read: 
(3.1) For the purposes of subsections (4), (4.01), (4.2), (4.3) and (5), the normal 
reassessment period for a taxpayer in respect of a taxation year is 
Subsec. 152(3.1) amended by 1998, c. 19, subsec. 181(3), applicable after April 27, 
1989. The subsec. formerly read: 
(3.1) For the purposes of subsections (4), (4.2), (4.3) and (5), the normal reas- 
sessment period for a taxpayer in respect of a taxation year is 
(a) where at the end of the year the taxpayer is a mutual fund trust or a 
corporation other than a Canadian-controlled private corporation, the period 
that ends 4 years after the day of mailing of a notice of an original assess- 
ment under this Part in respect of the taxpayer for the year or the day of 
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mailing of a notification that no tax is payable by the taxpayer for the year; 
and 

(b) in any other case, the period that ends 3 years after the day of mailing of 
a notice of an original assessment under this Part in respect of the taxpayer 
for the year or the day of mailing of a notification that no tax is payable by 
the taxpayer for the year. 


That portion of subsec. 152(3.1) preceding para. (a) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 90(1), to add reference to subsection (4.3), applicable to reassess- 
ments and redeterminations in respect of taxation years made after June 10, 1993 that 
relate to changes in balances for other taxation years made as a result of assessments 
made, or decisions on appeals rendered, after December 20, 1991. 


That portion of subsec. 152(3.1) preceding para. (a) amended by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 125(1), to add reference to subsec. (4.2), applicable to assess- 
ments and redeterminations made in respect of 1985 et seq. 


Selected Cases [subsec. 152(3.1)]: Brunette v. R., [2001] 1 C.T.C. 2008 (TCC) 
(Delay starts the day after assessment issued); Continental Bank of Canada y. R., 
[1998] 4 C.T.C. 77 (SCC) (Minister not permitted to completely change basis of as- 
sessment long after reassessment period); APL Oil & Gas Ltd. v. Canada, [1996] 3 
C.T.C. 2001 (TCC) (Minister could not repudiate valid assessment because of a cor- 
rectable error). 


(3.2) Determination of deemed overpayment [Child Tax 
Benefit] — A taxpayer may, during any month, request in writing 
that the Minister determine the amount deemed by subsection 
122.61(1) to be an overpayment on account of the taxpayer’s liabil- 
ity under this Part for a taxation year that arose during the month or 
any of the 11 preceding months. 


Related Provisions: 152(3.3) — Notice of determination. 


History: Subsec. 152(3.2) added by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 15(2), 
applicable to months that are after 1992. 


(3.3) Notice of determination [Child Tax Benefit] — On re- 
ceipt of the request referred to in subsection (3.2), the Minister 
shall, with all due dispatch, determine the amounts deemed by sub- 
section 122.61(1) to be overpayments on account of the taxpayer’s 
liability under this Part that arose during the months in respect of 
which the request was made or determine that there is no such 
amount, and shall send a notice of the determination to the 
taxpayer. 

History: Subsec. 152(3.3) added by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 15(2), 
applicable to months that are after 1992. 


(3.4) Determination of Ul premium tax credit — A taxpayer 
may request in writing that the Minister determine the amount 
deemed by subsection 126.1(6) or (7) to be an overpayment on ac- 
count of the taxpayer’s liability under this Part for a taxation year. 
Related Provisions: 152(3.5) — Notice of determination. 


History: Subsec. 152(3.4) added by 1994, c. 8, subsec. 20(2), applicable after 1992. 


(3.5) Notice of determination [UI premium tax credit] — On 
receipt of the request referred to in subsection (3.4), the Minister 
shall, with all due dispatch, determine the amount deemed by sub- 
section 126.1(6) or (7), as the case may be, to be an overpayment on 
account of the taxpayer’s liability under this Part for a taxation year, 
or determine that there is no such amount, and shall send a notice of 
the pees une to the see iibies 


Application: The july 18, 2005 draft: leaislation (Part 2 es. subsec. 149(2), 
a eae: subsecs. 152(3, 4) nd G. 5). apple i in respect o 
0, 2003 


Technical Notes: This subsection (1523. 4)] subies: a ‘taxpayer to request the Mir 
ister of National Revenue to determine the amount Gecined | { 12 
be an over payment on account e taxpayer’ 


This subsection is repealed consequential to the repeal oO section 126. 1. Fe additional 
information, see the commentary to section ] 


Subsection 152(3.5) requires the Minister of National Revenue to respond to a request 
for a determination of the UI premium tax credit. This subsection is repealed conse- 
quential to the repeal. of section 126.1. For additional information, see he commentary 


History: Subsec. 152(3.5) added by 1994, c. 8, subsec. 20(2), applicable after 1992. 


(4) Assessment and reassessment [limitation period] — 
The Minister may at any time make an assessment, reassessment or 
additional assessment of tax for a taxation year, interest or penal- 
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will amend subpara. 152(4)(b)(vi) to read as above, appli 


IBIS or (16 ae 
Subparagraph 152(4)(b)(vi) is amended to also allow the Minister to reassess atax- 
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ties, if any, payable under this Part by a taxpayer or notify in writ- 
ing any person by whom a return of income for a taxation year has 
been filed that no tax is payable for the year, except that an assess- 
ment, reassessment or additional assessment may be made after the 
taxpayer’s normal reassessment period in respect of the year only if 


(a) the taxpayer or person filing the return 


(i) has made any misrepresentation that is attributable to neg- 
lect, carelessness or wilful default or has committed any 
fraud in filing the return or in supplying any information 
under this Act, or 


(ii) has filed with the Minister a waiver in prescribed form 
within the normal reassessment period for the taxpayer in re- 
spect of the year; or 


(b) thé assessment, reassessment or additional assessment is 
made before the day that is 3 years after the end of the normal 
reassessment period for the taxpayer in respect of the year and 


(i) is required pursuant to subsection (6) or would be so re- 
quired if the taxpayer had claimed an amount by filing the 
prescribed form referred to in that subsection on or before the 
day referred to therein, 


(ii) is made as a consequence of the assessment or reassess- 
ment pursuant to this paragraph or subsection (6) of tax paya- 
ble by another taxpayer, 


(iii) is made as a consequence of a transaction involving the 
taxpayer and a non-resident person with whom the taxpayer 
was not dealing at arm’s length, 


(iii.1) is made, if the taxpayer is non-resident and carries on a 
business in Canada, as a consequence of 


(A) an allocation by the taxpayer of revenues or expenses 
as amounts in respect of the Canadian business (other 
than revenues and expenses that relate solely to the Cana- 
dian business, that are recorded in the books of account of 
the Canadian business, and the documentation in support 
of which is kept in Canada), or 


(B) a notional transaction between the taxpayer and its 
Canadian business, where the transaction is recognized 
for the purposes of the computation of an amount under 
this Act or an applicable tax treaty. 
(iv) is made as a consequence of a payment or reimburse- 
ment of any income or profits tax to or by the government of 
a country other than Canada or a government of a state, prov- 
ince or other political subdivision of any such country, 
(v) is made as a consequence of a reduction under subsection 
66(12.73) of an amount purported to be renounced under sec- 
tion 66, or 
(vi) is made in order to give effect to the application of sub- 
section 118.1(15) or (16). 


_ Proposed Amendment - 


(wi) is made in order to give effect to the 
- section 94(9) or (10) or 1 18.115) or 
Application: The July 18, 2005 draft legislation (Part 


Technical Notes: In general terms, subsection 152(4) provides that the Minister of 


National Revenue may not reassess tax payable by a taxpayer for a taxation year after 
the normal reassessment period for the taxpayer in respect of the year unless certain 
conditions described in paragraph 152(4)(a) or (b) have been met. Subparagraph 
152(4)(b)(vi) allows the Minister to reassess a taxpayer within 3 years after the end _ 
of the normal reassessment period for the taxpayer in respect of the year where the _ 


reassessment : is” made in : order to give effect to the application of subsection — 


payer within three years after the end of the normal reassessment period where the 


reassessment is made in order to give effect to the application of subsection 94(9) or _ 


(10). For more information on subsections 94(9) and (10), see the commentary on 


those subsections: 


Related Provisions: 12(2.2) — Late assessment where amount elected re 12(1)(x) 


inclusion; 13(6) — Misclassified property; 21(5) — Late assessment to permit capitali- 


zation of interest; 67.5(2) — Late assessment re illegal payments; 69(12) — Late as- 
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sessment on disposition of property below market value; 80.04(9) — Late assessment 
re transfer of forgiven amount of debt to related person; 104(5.31) — Revocation be- 
yond the deadline of trust’s election to defer 21-year deemed disposition; 118.1(11) — 
Late assessment on determination of value of cultural property; 127(17) — Assessment 
re ITC SR&ED pool beyond the deadline; 128.1(6)(d) — Late assessment to eliminate 
departure tax paid by taxpayer who returns to Canada; 143.2(15 — Limitation period 
inapplicable to reassessment of tax shelter investment; 146(8.01) —Home Buyer’s 
Plan & LLP — late assessment of tax on withdrawal; 152(1.7) — Limitation period re 
determination of partnership income or loss; 152(3.1) — Normal reassessment period; 
152(4.01) — Limitation on extended assessments; 152(4.1) — Where waiver revoked; 
152(4.2) — Reassessment with taxpayer’s consent; 152(4.3) — Consequential assess- 
ment; 152(5) — Limitation on assessments; 158 — Payment of balance on assessment; 
160.2(3) — Minister may assess recipient under RRSP or RRIF; 161.1(7) — Late as- 
sessment to allow interest offset allocation; 164(1)(b) — Refunds; 165(1.1) — Limita- 
tion of right to object; 165(5) — Effect of filing of notice of objection; 169(2) — Limi- 
tation of right to appeal; 173(2) — Time during consideration not to count, 174(5) — 
Time during consideration of question not counted; 184(4) — Late assessment after 
election re excess capital dividend; 231.6 — Foreign-based information; 237.1(6.2) — 
Late assessment denying tax shelter deduction while penalty unpaid; 244(15) — Date 
when assessment made; Reg. 1106(1)“‘application for a certificate of completion’(b) — 
Waiver required to extend film tax credit application date; Interpretation Act 26 — 
Deadline on Sunday or holiday extended to next business day. 


History: Subpara. 152(4)(b)(iii.1) added by 2001, c. 17, subsec. 149(1), applicable to 
2000 et seq. 


Subsec. 152(4) amended by 1998, c. 19, subsec. 181(4), applicable after April 27, 
1989, except that in applying the subsec. 


(a) before August 1997, it shall be read without reference to subpara. (b)(vi); 
and 


(b) to a taxation year before the 1996 taxation year, it shall be read without refer- 
ence to subpara. (b)(v). 


Subsec. 152(4) formerly read: 


(4) Subject to subsection (5), the Minister may at any time assess tax for a taxa- 
tion year, interest or penalties, if any, payable under this Part by a taxpayer or 
notify in writing any person by whom a return of income for a taxation year has 
been filed that no tax is payable for the year, and may 


(a) at any time, if the taxpayer or person filing the return 


(i) has made any misrepresentation that is attributable to neglect, care- 
lessness or wilful default or has committed any fraud in filing the return 
or in supplying any information under this Act, or 


(ii) has filed with the Minister a waiver in prescribed form within the 
normal reassessment period for the taxpayer in respect of the year, 


(b) before the day that is 3 years after the expiration of the normal reassess- 
ment period for the taxpayer in respect of the year, if 


(i) an assessment or reassessment of the tax of the taxpayer was required 
pursuant to subsection (6) or would have been required if the taxpayer 
had claimed an amount by filing the prescribed form referred to in that 
subsection on or before the day referred to therein, 


(ii) there is reason, as a consequence of the assessment or reassessment 
of another taxpayer’s tax pursuant to this paragraph or subsection (6), to 
assess or reassess the taxpayer’s tax for any relevant taxation year, 


(iii) there is reason, as a consequence of a transaction involving the tax- 
payer and a non-resident person with whom the taxpayer was not deal- 
ing at arm’s length, to assess or reassess the taxpayer’s tax for any rele- 
vant taxation year, or 


(iv) there is reason, as a consequence of an additional payment or reim- 
bursement of any income or profits tax to or by the government of a 
country other than Canada, to assess or reassess the taxpayer’s tax for 
any relevant taxation year, and 


(c) within the normal reassessment period for the taxpayer in respect of the 
year, in any other case, 


reassess or make additional assessments, or assess tax, interest or penalties under 
this Part, as the circumstances require, except that a reassessment, an additional 
assessment or an assessment may be made under paragraph (b) after the normal 
reassessment period for the taxpayer in respect of the year only to the extent that 
it may reasonably be regarded as relating to 


(d) the assessment or reassessment referred to in subparagraph (b)(i) or (ii), 
(e) the transaction referred to in subparagraph (b)(iii), or 


(f) the additional payment or reimbursement referred to in subparagraph 

(b)(Gv). 
Selected Cases [subsec. 152(4)]: Panini v. R., [2005] 2 GAL.Gy 2252 (PEC) 
(Assessments allowed beyond statutory delay where taxpayer ignored stock option 
benefits); Agazarian v. R., [2004] 3 C.T.C. 101 (FCA); rev’g [2003] 1 C.T.C. 2323 
(TCC); leave to appeal to SCC refused 2004 CarswellNat 4638 (Minister has power to 
make more than one reassessment. English version is broader than French); Mitchell v. 
Canada (A.-G.), [2003] 1 C.T.C. 194 (FCA); rev’g [2001] 2 C.T.C. 301 (FCTD) 
(Waivers did not have to be in prescribed form); Demers v. R., 2002 CarswellNat 4740 
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(TCC) (Claim of manifestly incorrect deduction was misrepresentation); Brent v. R., 
[2001] 4 C.T.C. 2697 (TCC) (Where no knowledge exists of underlying facts, no neg- 
lect in misrepresentation of income); Continental Steel Ltd. v. R., [2000] 1 C.T.C. 2732 
(TCC) (Statutory limitation not applicable where error ought to have been discovered), 
Markevich y. Canada, [1999] 2 C.T.C. 104 (FCTD) (Provincial limitation statutes do 
not override Act); Continental Bank of Canada vy. R., [1998] 4 C.T.C. 77 (SCC) (Min- 
ister not permitted to completely change basis of assessment long after reassessment 
period); APL Oil & Gas Ltd. v. Canada, [1996] 3 C.T.C. 2001 (TCC) (Minister could 
not repudiate valid assessment because of a correctable error); Nesbitt v. Canada, 96 
D.T.C. 6588 (FCA) (Mathematical error can constitute misrepresentation); Duthie 
Estate v. Canada, [1995] 2 C.T.C. 157 (FCTD) (Minister has power to issue contradic- 
tory assessments); Paramount Productions Inc. v. Canada, [1993] 2 C.T.C. 47 (FCTD) 
(Limitation period ran even where assessment erroneous); Dauphinais (P.) v. MNR, 
[1993] 1 C.T.C. 2056 (TCC) (Day on which assessment made excluded in computing 
delay within which Minister may reassess); Wenger’s Ltd. v. MNR, [1992] 2 C.T.C. 
2479 (TCC) (Minister not bound by position taken in earlier assessment); Solberg (S.J.) 
v. Canada, [1992] 2 C.T.C. 208 (FCTD) (Mistaken reference in waiver was technical 
defect only and did not preclude reassessment under Part I); Lornport Investments Ltd. 
yv. Canada, [1992] 1 C.T.C..351 (FCA) (Second notice of reassessment, later vacated, 
does not nullify first notice of reassessment); Dick v. MNR, [1991] 2 C.T.C. 2034 
(TCC) (Since Minister failed to show fraud or misrepresentation reassessments for two 
taxation years statute-barred); Canadian Marconi Co. y. Canada, [1991] 2: C.T.C. 352 
(FCA); leave to appeal to SCC refused (1992), 90 D.L.R. (4th) viii (note) (Minister has 
no power to reassess once statutory period has expired); Cal Investments Ltd. v. Can- 
ada, {1990] 2 C.T.C. 418 (FCTD) (Waiver without corporate seal valid where signed 
by an officer of the company with implied authority; corporate seal discretionary provi- 
sion for Minister’s benefit); Flanagan v. R., [1987] 2 C.T.C. 167 (FCA) (Notice of 
reassessment not sent when still retained by Minister); Davis v. R., [1984] C.T.C. 564 
(FCTD) (Alleged misrepresentation for reassessment must not be proved before out-of- 
court settlement); Burroughs v. R., [1982] C.T.C. 414 (FCTD) (Notice must be “sent”, 
not necessarily “received”, within prescribed time); Saykaly v. MNR, [1976] C.T.C. 702 
(FCTD) (Reassessments justified upon presumption of misrepresentation when tax- 
payer not reporting benefit from transactions); Bisson v. .MNR, [1972] C.T.C. 446 
(FCTD) (Minister cannot reassess when taxpayer had no intention to defraud); Bronze 
Memorials Ltd. vy. MNR, [1969] C.T.C. 620 (Exch.) (Minister not allowed to reassess 
after expiry of four-year limitation period from original assessment when no proof of 
fraud). 


1.T. Application Rules: 62(1) (152(4) applies to assessments since December 23, 
1971). 


interpretation Bulletins: IT-109R2: Unpaid amounts; IT-121R3: Election to capital- 
ize cost of borrowed money (archived); IT-185R: Losses from theft, defalcation or em- 
bezzlement; IT-384R: Reassessment where option exercised in subsequent year. 


Information Circulars: 75-7R3: Reassessment of a return of income: 77-11: Sales 
tax reassessments — deductibility in computing income; 84-1: Revision of capital cost 
allowance claims and other permissive deductions; 92-3: Guidelines for refunds be- 
yond the normal three year period. 


Forms: T2029: Waiver in respect of the normal reassessment period. 


(4.01) Assessment to which para. 152(4)(a) or (b) ap- 
plies — Notwithstanding subsections (4) and (5), an assessment, 
reassessment or additional assessment to which paragraph (4)(a) or 
(4)(b) applies in respect of a taxpayer for a taxation year may be 
made after the taxpayer’s normal reassessment period in respect of 
the year to the extent that, but only to the extent that, it can reasona- 
bly be regarded as relating to, 


(a) where paragraph (4)(a) applies to the assessment, reassess- 
ment or additional assessment, 


(i) any misrepresentation made by the taxpayer or a person 
who filed the taxpayer’s return of income for the year that is 
attributable to neglect, carelessness or wilful default or any 
fraud committed by the taxpayer or that person in filing the 
return or supplying any information under this Act, or 


(ii) a matter specified in a waiver filed with the Minister in 
respect of the year; and 


(b) where paragraph (4)(b) applies to the assessment, reassess- 
ment or additional assessment, 


(i) the assessment, reassessment or additional assessment to 
which subparagraph (4)(b)(i) applies, 


(11) the assessment or reassessment referred to in subpara- 
graph (4)(b)(ii), 
(iii) the transaction referred to in subparagraph (4)(b)(iii), 


(iv) the payment or reimbursement referred to in subpara- 
graph (4)(b)(iv), 
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(v) the reduction referred to in subparagraph (4)(b)(v), or 


(vi) the application referred to in subparagraph (4)(b)(v1). 


Related Provisions: 152(1.7) — Limitation period re determination, of partnership 
income or loss; 152(3.1) — Normal reassessment period. 


History: Subsec. 152(4.01) added by 1998, c. 19, subsec. 181(4), applicable after 
April 27, 1989, except that in applying the subsec. 


(a) before August 1997, it shall be read without reference to subpara. (b)(vi); and 


(b) to a taxation year before the 1996 taxation year, it shall be read without refer- 
ence to subpara. (b)(v). 


(4.1) Where waiver revoked — Where the Minister would, but 
for this subsection, be entitled to reassess, make an additional as- 
sessment or assess tax, interest or penalties by virtue only of the 
filing of a waiver under subparagraph (4)(a)(il), the Minister may 
not make such reassessment, additional assessment or assessment 
after the day that is six months after the date on which a notice of 
revocation of the waiver in prescribed form is filed. 

Related Provisions: 152(1.7) — Limitation period re determination of partnership 
income or loss; 152(4.2) — Reassessment with taxpayer’s consent; 165(1.2) — No ob- 
jection permitted where right to object waived; 169(2.2) — No appeal where right to 
object or appeal waived. 


Forms: 1652: Notice of revocation of waiver. 


(4.2) Reassessment with taxpayer’s consent — Notwith- 
standing subsections (4), (4.1) and (5), for the purpose of determin- 
ing, at any time after the end of the normal reassessment period of a 
taxpayer who is an individual (other than a trust) or a testamentary 
trust in respect of a taxation year, the amount of any refund to 
which the taxpayer is entitled at that time for the year, or a reduc- 
tion of an amount payable under this Part by the taxpayer for the 
year, the Minister may, if the taxpayer makes an application for that 
determination on or before the day that is ten calendar years after 
the end of that taxation year, 


(a) reassess tax, interest or penalties payable under this Part by 
the taxpayer in respect of that year; and 


(b) redetermine the amount, if any, deemed by subsection 120(2) 
or.(2.2), 122-3(3), 122.942), bed 10) 12413) ora l0i2(3) or 
(4) to be paid on account of the taxpayer’s tax payable under this 
Part for the year or deemed by subsection 122.61(1) to be an 
overpayment on account of the taxpayer’s liability under this 
Part for the year. 


Related Provisions: 152(3.1) — Normal reassessment period; 152(4.3) — Conse- 
quential assessment; 164(1.5) — Refunds; 164(3.2) — Interest on refunds and repay- 
ments; 165(1.2) — Limitation of right to object; 225.1(1) — No collection restrictions 
following assessment. 


History: Subsec. 152(4.2) amended by 2005, c. 19, s. 36, applicable to applications 
made after 2004. The subsec. formerly read: 


(4.2) Notwithstanding subsections (4), (4.1) and (5), for the purpose of determin- 
ing, at any time after the expiration of the normal reassessment period for a tax- 
payer who is an individual (other than a trust) or a testamentary trust in respect 
of a taxation year, : 


(a) the amount of any refund to which the taxpayer is entitled at that time for 
that year, or 


(b) a reduction of an amount payable under this Part by the taxpayer for that 
year, 


the Minister may, if application therefor has been made by the taxpayer, 


(C) reassess tax, interest or penalties payable under this Part by the taxpayer 
in respect of that year, and 


(d) redetermine the amount, if any, deemed by subsection 120(2) or (2.2), 
122.5(3), 122.51(2), 127.1(1), 127.41(3) or 210.2(3) or (4) to be paid on ac- 
count of the taxpayer’s tax payable under this Part for the year or deemed by 
subsection 122.61(1) to be an overpayment on account of the taxpayer’s lia- 
bility under this Part for the year. 


Para. 152(4.2)(d) amended by 2000, c. 19, subsec. 44(2), applicable to 1999 et seg. The 
para. formerly read: 


(d) redetermine the amount, if any, deemed by subsection 120(2), 122.5(3), 
122.51(2), 127.1(1), 127.41(3) or 210.2(3) or (4) to be paid on account of the 
taxpayer's tax payable under this Part for the year or deemed by subsection 


122.61(1) to be an overpayment on account of the taxpayer’s liability under this 
Part for the year. 
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Para. 152(4.2)(d) amended by 1998, c. 19, subsec. 42(2), applicable to 1997 et seq., 

except that for the 1997 taxation year the reference. to “subsection 120(2),” shall be 

read as a reference to “subsection 120(2), 120.1(4),”. Para. 152(4.2)(d) formerly read: 
(d) redetermine the amount, if any, deemed by subsection 120(2),, 120.1(4), 
122.5(3), 127.1(1), 127.41(3) or 210.2(3) or (4) to be paid on account of the 
taxpayer’s tax payable under this Part for the year or deemed by subsection 
119(2), 122.61(1) or 126.1(6) or (7) to be an overpayment on account of the 
taxpayer’s liability under this Part for the year. 

Para, 152(4.2)(d) amended by 1995, c. 3, subsec. 46(2), applicable to taxation years 

that end after February 22, 1994. Para. (d) formerly read: 
(d) redetermine the amount, if any, deemed by subsection 120(2), 120.1(4), 
122.5(3), 127.1(1), 144(9) or 210.2(3) or (4) to be paid on account of the tax- 
payer’s tax under this Part for the year or deemed by subsection 119(2), 
122.61(1) or 126.1(6) or (7) to be an overpayment on account of the taxpayer’s 
liability under this Part for the year, 

Para. 152(4.2)(d) amended by 1994, c. 8, subsec. 20(3), applicable after 1992, except 

that in its application to redeterminations made in respect of the 1991 and 1992 taxa- 

tion years, the para. shall be read as follows: 
(d) redetermine the amount, if any, deemed by subsection 120(2), 120.1(4), 
122.2(1), 122.5(3), 127.1(1), 144(9) or 210.2(3) or (4) to be paid on account of 
the taxpayer’s tax under this Part for the year or deemed by subsection 119(2) or 
122.61(1) to be an overpayment on account of the taxpayer’s liability under this 
Part for the year. 

Para. (d) formerly read: 
(d) redetermine the amount, if any, deemed by subsection 120(2), 120.1(4), 
122.5(3), 127.1(1), 144(9) or 210.2(3) or (4) to be paid on account of the tax- 
payer’s tax under this Part for the year or deemed by subsection 119(2) or 
122.61(1) to be an overpayment on account of the taxpayer’s liability under this 
Part for the year. 

Para. 152(4.2)(d) substituted by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 15(3), appli- 

cable to redeterminations made in respect of 1991 ef seq. except that, in its application 

to redeterminations made in respect of the 1991 and 1992 taxation years, the para. shall 

be read as follows: 
(d) redetermine the amount of tax, if any, deemed by subsection 120(2), 
120.1(4), 122.2(1), 122.5(3), 127.1(1), 1449) or 210.2(3) or (4) to be paid on 
account of the taxpayer’s tax under this Part for the year or deemed by subsec- 
tion 119(2) or 122.61(1) to be an overpayment on account of the taxpayer’s lia- 
bility under this Part for the year. 

Para. (4.2)(d) formerly read: 
(d) redetermine the amount of tax, if any, deemed by subsection 119(2), 120(2), 
120.1(4), 122.2(1), 122.5(3), 127.1(1), 144(9) or 210.2(3) or (4) of this Act or 
subsection 122.4(3) of the Income Tax Act, chapter 148 of the Revised Statutes 
of Canada, 1952, as it applied to taxation years ending before 1991, to have been 
paid on account of the taxpayer’s tax under this Part for that year. 

Subsec, 152(4.2) added by 1994, c. 7, Sch. II (199k, c. 49), subsec. 125(2), applicable 

to assessments and redeterminations made in respect of 1985 et seq. 

Selected Cases [subsec. 152(4.2)]: Simmonds vy. MNR, (2006] 2 C.T.C. 261 (FC) 

(Discretion improperly exercised in consideration of ABIL); Lanno y. Canada (CCRA), 

[2004] 4 C.T.C. 268 (FC) (No entitlement to reassessment beyond statutory period sim- 

ply because other taxpayers had filed objections). 

Information Circulars: 75-7R3: Reassessment of a return of income; 92-3: Guide- 

lines for refunds beyond the normal three year period. 

Application Policies: SR&ED 94-01: Retroactive claims for scientific research 

(TPRs). 


(4.3) Consequential assessment — Notwithstanding subsec- 
tions (4), (4.1) and (5), where the result of an assessment or a deci- 
sion on an appeal is to change a particular balance of a taxpayer for 
a particular taxation year, the Minister may, or where the taxpayer 
so requests in writing, shall, before the later of the expiration of the 
normal reassessment period in respect of a subsequent taxation year 
and the end of the day that is one year after the day on which all 
rights of objection and appeal expire or are determined in respect of 
the particular year, reassess the tax, interest or penalties payable, or 
redetermine an amount deemed to have been paid or to have been 
an overpayment, under this Part by the taxpayer in respect of the 
subsequent taxation year, but only to the extent that the reassess- 
ment or redetermination can reasonably be considered to relate to 
the change in the particular balance of the taxpayer for the particu- 
lar year. 

Related Provisions: 152(3.1) — Normal reassessment period; 152(4.4) — Defini- 
tion of “balance”; 165(1.1) — Limitation of right to object to assessments or determi- 
nations: 169(2) — Limitation of right to appeal. 

History: Subsec. 152(4.3) substituted by 1994, c. 21, subsec. 76(2), applicable to reas- 
sessments and redeterminations in respect of taxation years made after June 10, 1993 
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that relate to changes in balances for other taxation years made as a result of assess- 
ments made, or decisions on appeals rendered, after December 20, 1991 except that, 
where the day referred to as “the day on which all rights of objection and appeal expire 
or are determined in respect of the particular year” occurred before June 10, 1993, the 
subsec. shall be read as if that reference were a reference to June 10, 1993. That subsec. 
formerly read: 


(4.3) Notwithstanding subsections (4), (4.1) and (5), where the result of an as- 
sessment or a decision on an appeal is to change a particular balance of a tax- 
payer for a particular taxation year, the Minister may or, where the taxpayer so 
requests in writing, shall, before the later of the expiration of the normal reas- 
sessment period in respect of another taxation year and the end of the day that is 
one year after the day on which all rights of objection and appeal have expired or 
been determined in respect of the particular year, reassess the tax, interest or 
penalties payable, or redetermine an amount deemed to have been paid, under 
this Part by the taxpayer in respect of the other taxation year, but only for the 
purpose of giving effect to any provision of this Act requiring the inclusion, or 
allowing the deduction, of an amount in computing a balance of the taxpayer for 
the other year, to the extent that the inclusion or deduction can reasonably be 
considered to relate to the change in the particular balance of the taxpayer for the 
particular year. 


Subsec. 152(4.3) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 90(2), applicable 
to reassessments and redeterminations in respect of taxation years made after June 10, 
1993 that relate to changes in balances for other taxation years made as a result of 
assessments made, or decisions on appeals rendered, after December 20, 1991 except 
that where the day referred to in subsec. (4.3) as “the day on which all rights of objec- 
tion and appeal have expired or been determined in respect of the particular year” oc- 
curs before June 10, 1993, subsec. (4.3) shall be read as if that reference were to June 
10, 1993. 


Selected Cases [subsec. 152(4.3)]: Hevey v. R., [2005] 1 C.T.C. 2848 (TCC) 
(“Consequential” assessment related to balance in earlier years not statute-barred); Bulk 
Transfer Systems Inc. v. R., [2004] 2 C.T.C. 2995 (TCC); aff'd [2005] 2 C.T.C. 87 
(FCA) (Minister must disclose factual basis for assessment issued outside normal as- 
sessment period); Sherway, Centre Ltd. v. R., [2003] 1 C.T.C. 123 (FCA) (Provision 
cannot be circumvented by reassessment under 165(1.1)). 


(4.4) Definition of “balance” — For the purpose of subsection 
(4.3), a “balance” of a taxpayer for a taxation year is the income, 
taxable income, taxable income earned in Canada or any loss of the 
taxpayer for the year, or the tax or other amount payable by, any 
amount refundable to, or any amount deemed to have been paid or 
to have been an overpayment by, the taxpayer for the year. 
Related Provisions: 152(4.3) — Consequential assessment; 165(1.11)(b) — Bal- 
ance adjustment to be requested specifically on large corporation’s notice of objection. 
History: Subsec. 152(4.4) substituted by 1994, c. 21, subsec. 76(2), applicable to reas- 
sessments and redeterminations in respect of taxation years made after June 10, 1993 
that relate to changes in balances for other taxation years made as a result of assess- 
ments made, or decisions on appeals rendered, after December 20, 1991. That subsec. 
formerly read: 
(4.4) For the purposes of subsection (4.3), a “balance” of a taxpayer for a taxa- 
tion year is the income, taxable income earned in Canada or any loss of the tax- 
payer for the year, or the tax or other amount payable by, any amount refundable 
to, or any amount deemed to have been paid by, the taxpayer for the year. 


Subsec. 152(4.4) added by 1994, c. 7,.Sch. VIII (1993, c. 24), subsec. 90(2), applicable 
to reassessments and redeterminations in respect of taxation years made after June 10, 
1993 that relate to changes in balances for other taxation years made as a result of 
assessments made, or decisions on appeals rendered, after December 20, 1991. 


(5) Limitation on assessments — There shall not be included 
in computing the income of a taxpayer for a taxation year, for the 
purpose of an assessment, reassessment or additional assessment 
made under this Part after the taxpayer’s normal reassessment pe- 
riod in respect of the year, any amount that was not included in 
computing the taxpayer’s income for the purpose of an assessment, 
reassessment or additional assessment made under this Part before 
the end of the period. 
Related Provisions: 12(2.2)-——Deemed outlay or expense; 67.5(2) — Reassess- 
ments: 127(17) — Assessment re ITC SR&ED pool beyond the deadline; 152(1.7) — 
Limitation period re determination of partnership income or loss; 152(3.1) — Normal 
reassessment period; 152(4.01) — Limitation on extended assessments; 152(4.2) — 
Assessment; 152(4.3) — Consequential assessment; 152(9) — Minister allowed to 
raise alternative ground of assessment; 160.2(3) — Minister may assess recipient under 
RRSP or RRIF; 161.1(7)— Late assessment to allow interest offset allocation. 
History: Subsec. 152(5) amended by 1998, c. 19, subsec. 181(5), applicable after 
April 27, 1989. Subsec. 152(5) formerly read: 

(5) There shall not be included in computing the income of a taxpayer for a 

taxation year, for the purposes of any reassessment, additional assessment or as- 
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sessment of tax, interest or penalties under this Part that is made after the normal 
reassessment period for the taxpayer in respect of the year, any amount 


(a) that was not included in computing the taxpayer’s income for the pur- 
poses of an assessment of tax under this Part made before the end of the 
normal reassessment period for the taxpayer; 


(b) in respect of which the taxpayer establishes that the failure so to include 
it did not result from any misrepresentation that is attributable to negligence, 
carelessness or wilful default or from any fraud in filing a return of the tax- 
payer’s income or supplying any information under this Act; and 


(c) where any waiver has been filed by the taxpayer with the Minister, in the 
form and within the time referred to in subsection (4), with respect to a taxa- 
tion year to which the reassessment, additional assessment or assessment of 
tax, interest or penalties, as the case may be, relates, that the taxpayer estab- 
lishes cannot reasonably be regarded as relating to a matter specified in the 
waiver. 


Selected Cases [subsec. 152(5)]: Merswolke v. Canada, [1995] 1 C.T.C. 2524 
(TCC) (Subsec. 152(5) does not authorize reassessment without authority of subsecs. 
152(4), (4.2) or (4.3)). 


1.T. Application Rules: 62(1) (where waiver filed before December 23, 1971). 


Interpretation Bulletins: IT-241: Reassessments made after the four-year limit 
(archived). 


(6) Reassessment where certain deductions claimed [car- 
rybacks] — Where a taxpayer has filed for a particular taxation 
year the return of income required by section 150 and an amount is 
subsequently claimed by the taxpayer or on the taxpayer’s behalf 
for the year as 


(a) a deduction under paragraph 3(e) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, by virtue 
of the taxpayer’s death in a subsequent taxation year and the 
consequent application of section 71 of that Act in respect of an 
allowable capital loss for the year, 


(b) a deduction under section 41 in respect of the taxpayer’s 
listed-personal-property loss for a subsequent taxation year, 


(b.1) a deduction under paragraph 60(1) in respect of a premium 
(within the meaning assigned by subsection 146(1)) paid in a 
subsequent taxation year under a registered retirement savings 
plan where the premium is deductible by reason of subsection 
146(6.1), 


(c) a deduction under section 118.1 in respect of a gift made in a 
subsequent taxation year or under section 111 in respect of a 
loss for a subsequent taxation year, 


(c.1) a deduction under section 119 in respect of a disposition in 
a subsequent taxation year, 


(d) a deduction under subsection 127(5) in respect of property 
acquired or an expenditure made in a subsequent taxation year, 


(e) a deduction under subsection 125.2 in respect of an unused 
Part VI tax credit (within the meaning assigned by subsection 
125.2(3)) for a subsequent taxation year, 


(f) a deduction under section 125.3 in respect of an unused Part 
1.3 tax credit (within the meaning assigned by subsection 
125.3(3)) for a subsequent taxation year, 


(f.1) a deduction under subsection 126(2) in respect of an un- 
used foreign tax credit (within the meaning assigned by subsec- 
tion 126(7)), or under subsection 126(2.21) or (2.22) in respect 
of foreign taxes paid, for a subsequent taxation year, 


(f.2) a deduction under subsection 128.1(8) as a result of a dis- 
position in a subsequent taxation year, 


(g) a deduction under subsection 147.2(4) because of the appli- 
cation of subsection 147.2(6) as a result of the taxpayer’s death 
in the subsequent taxation year, or 


(h) a deduction by virtue of an election for a subsequent taxation 
year under paragraph 164(6)(c) or (d) by the taxpayer’s legal 
representative, 
by filing with the Minister, on or before the day on or before which 
the taxpayer is, or would be if a tax under this Part were payable by 
the taxpayer for that subsequent taxation year, required by section 
150 to file a return of income for that subsequent taxation year. a 
prescribed form amending the return, the Minister shall reassess the 
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taxpayer’s tax for any relevant taxation year (other than a taxation 
year preceding the particular taxation year) in order to take into ac- 
count the deduction claimed. 

Related Provisions: 111 — Losses deductible; 150 — Returns; 160.2(3) — Minister 
may assess recipient under RRSP or RRIF; 161(7)(b)(@ii) — Effect of carryback of 
loss, etc.; 164(5), (5.1) —No back interest.on refund where past year reassessed; 
165(1.1) — Limitation of right to object to assessments or determinations; 169(2)(a) — 
Limitation of right to appeal. 


History: Former para. 152(6)(c.1) amended and renumbered as (f.1), new para. (c.1) 
and para. (f.2) added, by 2001, c. 17, subsecs. 149(2) and (3) applicable to taxation 
years that end after October 1, 1996. In respect of 
(a) a deduction under s. 119, or an adjustment under subsec. 128.1(8), in respect of 
a disposition by a taxpayer, or 
(b) a deduction under subsec. 126(2.21) or (2.22) in respect of foreign taxes paid 
by a taxpayer, 
the taxpayer is deemed to have filed the prescribed form described in subsec. 152(6) in 
a timely manner if the taxpayer files the form with the Minister on or before the later of 
the day on or before which the taxpayer would, but for this application, be required to 
file the form and the taxpayer’s filing-due date for the taxation year that includes June 
14, 2001. 
Former para. (c.1) (now (f.1)) formerly read: 
(c.1) a deduction under subsection 126(2) in respect of an unused foreign tax 
credit (within the meaning assigned by subsection 126(7)) for a subsequent taxa- 
tion year, 
Para. 152(6)(g) added by 1998, c. 19, subsec. 181(6), applicable to taxpayers who die 
after 1992. 
Selected Cases [subsec. 152(6)]: Agazarian y. R., [2003] 1 C.T.C. 2323 (TCC); 
rev'd [2004] 3 C.T.C. 101 (FCA) (Authority for reassessments re loss carry-backs de- 
rived from 152(4), not 152(6)); A. & M. Johnson Contracting Ltd. v. R., [1998] 3 
C.T.C. 2583 (TCC) (Courts will not grant mandamus compelling Minister to reassess). 
I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; [T-232R3: Losses — their deductibility in the loss year or in other years; IT-520: 
Unused foreign tax credits — carryforward and carryback. 
Information Circulars: 75-7R3: Reassessment of a return of income. 
Forms: TIA: Request for loss carryback; T1-ADJ: Adjustment request; T2 SCH 4: 


Corporation loss continuity and application; T67B, T67BCD, T67BD, T458, T7459, 
T493: Notices of reassessment. 


(6.1) Reassessment where amount included in income 
under subsec. 91(1) is reduced — Where 


(a) a taxpayer has filed for a particular taxation year the return of 
income required by section 150, 


(b) the amount included in computing the taxpayer’s income for 
the particular year under subsection 91(1) is subsequently re- 
duced because of a reduction in the foreign accrual property in- 
come of a foreign affiliate of the taxpayer for a taxation year of 
the affiliate that ends in the particular year and is 


(i) attributable to the amount prescribed to be the deductible 
loss of the affiliate for the year that arose in a subsequent 
year of the affiliate that ends in a subsequent taxation year of 
the taxpayer, and 


(ii) included in the description of F of the definition “foreign 
accrual property income” in subsection 95(1) in respect of 
the affiliate for the year, and 


(c) the taxpayer has filed with the Minister, on or before the fil- 
ing-due-date for the taxpayer’s subsequent taxation year, a pre- 
scribed form amending the return, 


the Minister shall reassess the taxpayer’s tax for any relevant taxa- 
tion year (other than a taxation year preceding the particular taxa- 
tion year) in order to take into account the reduction in the amount 
included under subsection 91(1) in computing the income of the 
taxpayer for the year. 

Related Provisions: Reg. 5903(1) — Loss carryback. 


History: Subsec. 152(6.1) added by 2001, c. 17, subsec. 149(4), applicable to taxation 
years of foreign affiliates that begin after November 1999. 


(7) Assessment not dependent on return or information — 
The Minister is not bound by a return or information supplied by or 
on behalf of a taxpayer and, in making an assessment, may, not- 
withstanding a return or information so supplied or if no return has 
been filed, assess the tax payable under this Part. 
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Related Provisions: 152(4) — Reassessment; 160.2(3) — Minister may assess re- 
cipient under RRSP or RRIF; 165 — Objections to assessments; 169 — Appeal to Tax 
Court of Canada. 


Selected Cases [subsec. 152(7)]: R. v. Balanko, [1988] 1 C.T.C. 317 (FCTD) 
(Gambling gains not income for net worth assessment); Gentile v. R., [1988] 1 C.T.C. 
253 (FCTD) (Taxpayer taxable on his income from all sources; assessment on net 
worth basis); Chhabra v. R., [1988] 1 C.T.C. 84 (FCTD) (Taxpayer’s tax returns ac- 
cepted when flawed financial statements used by Minister); Danielson v. MNR, [1986] 
2 C.T.C. 341 (FCTD) (Assessment to be challenged by objection and appeal, not by 
application for certiorari); Werry v. R., [1976] C.T.C. 221 (FCA) (Burden of proof is 
on taxpayer to justify new trial relating to net worth assessment: evidence insufficient). 


(8) Assessment deemed valid and binding — An assessment 
shall, subject to being varied or vacated on an objection or appeal 
under this Part and subject to a reassessment, be deemed to be valid 
and binding notwithstanding any error, defect or omission in the 
assessment or in any proceeding under this Act relating thereto. 
Related Provisions: 152(3) — Liability for tax not affected by incorrect or incom- 
plete assessment; 152(4) — Reassessment; 158 — Assessed amount payable forthwith; 
160(2) — Minister may assess transferee; 160.2(3) — Minister may assess recipient; 
165 — Objections to assessments; 166 — Assessment not to be vacated by reason of 
improper procedures; 172 — Appeal; 225.1 — Collection restrictions while assessment 
under objection or appeal. 


Selected Cases [subsec. 152(8)]: Friedberg y. R., [2000] 2 C.T.C. 370 (FCA) 
(Error on face of notice of assessment was not error in assessment); Régime des Rentes 
pour les Employés de Direction de Gestion RST Inc. y. MNR, [1993] 1 C.T.C. 2091 
(TCC) (Assessment of trust, rather than trustee, invalid); Lornport Investments Ltd. v. 
Canada, [1992] 1 C.T.C. 351 (FCA) (Second notice of reassessment, later vacated, 
does not nullify first notice of reassessment); Canadian Marconi Co. y. Canada, {1991} 
2 C.T.C. 352 (FCA): leave to appeal to SCC refused (1992), 90 DLR (4th) viii (note) 
(Minister has no power to reassess once statutory period has expired); Guaranty 
Properties Ltd. y. Canada, [1990] 2 C.T.C. 94 (FCA); leave to appeal to SCC refused 
(1991), 49 B.L.R. 320 (note) (Amalgamating company not relieved of taxes prior to 
amalgamation); Stephens (Estate) v. R., [1987] | C.T.C. 88 (FCA) (Notices of reassess- 
ment not void when bearing name and signature other than Minister): R. v. Lambert, 
[1974] C.T.C. 516 (FCTD) (Answers of taxpayer in examination for discovery cannot 
be used in criminal proceedings). 


(9) Alternative basis for assessment — The Minister may ad- 
vance an alternative argument in support of an assessment at any 
time after the normal reassessment period unless, on an appeal 
under this Act 


(a) there is relevant evidence that the taxpayer is no longer able 
to adduce without the leave of the court; and 


(b) it is not appropriate in the circumstances for the court to or- 
der that the evidence be adduced. 


Related Provisions: 152(5)— Limitation on income inclusion after normal reas- 
sessment period. 


History: Subsec. 152(9) added by 1999, c. 22, subsec. 63.1(2), applicable to appeals 
disposed of after June 17, 1999. 


Selected Cases [subsec. 152(9)]: Blanchette y. R.. [2003] 4 C.T.C. 2708 (TCC) 
(Alternative position argued by Minister not required to lead to exactly the same 
amount of tax as assessed). 


1.T. Technical News: 16 (Continental Bank case). 


(10) Where tax deemed not to be assessed — Notwithstand- 
ing any other provision of this section, an amount of tax for which 
adequate security is accepted by the Minister under subsection 
220(4.5) or (4.6) is, until the end of the period during which the 
security is accepted by the Minister, deemed for the purpose of any 
agreement entered into by or on behalf of the Government of Can- 
ada under section 7 of the Federal-Provincial F iscal Arrangements 
Act not to have been assessed under this Act. 

History: Subsec. 152(10) added by 2001, c. 17. subsec. 149(5), applicable to taxation 
years that end after October 1, 1996. 

Definitions [s. 152]: “allowable capital loss” — 38(b), 248(1); “amount”, “assess- 
ment” — 248(1);  “‘balance” — 152(4.4): “calendar year” — Interpretation Act 
37(1)(a): “Canadian-controlled private corporation” — 125(7), 248(1); “carries on a 
business in Canada” — 253; “farm loss” — 111(8), 248(1); “Federal Court of Ap- 
peal” — Federal Courts Act s. 3; “foreign accrual property income” — 95(1), (2), 
248(1); “foreign affiliate” — 95(1), 248(1): “individual”? — 248(1); “limited partner- 
ship loss” — 96(2.1)(e), 248(1); “‘listed personal property’ — 54, 248(1); *“Min- 


ister” — 248(1); “net capital loss”, “non-capital loss” — 111(8), 248(1); “non-resi- 
dent” — 248(1); “normal reassessment period” — 152(3.1); “person”, “prescribed”, 
“property” — 248(1); “province” — Interpretation Act 35(1); “registered retirement 
savings plan” — 146(1), 248(1): “restricted farm loss” — 31, 248(1); “tax conse- 


S. 153(1) 
quences” —152(1.111), 245(1); “taxable income” — 2(2), 248(1); “taxable income 
earned in Canada” — 115(1), 248(1); “taxation year” — 249; “taxpayer” — 248(1); 
“testamentary trust” — 108(1), 248(1); “transaction” — 152(1.111), 245(1); “trust” — 


104(1), 108(1), 248(1), (3); “‘writing’ — Interpretation Act 35(1). 
Payment of Tax 


153. (1) Withholding [source deductions] — Every person 
paying at any time in a taxation year 


(a) salary, wages or other remuneration, other than amounts de- 
scribed in subsection 212(5.1), 


(b) a superannuation or pension benefit, 

(c) a retiring allowance, 

(d) a death benefit, 

(d.1) an amount described in subparagraph 56(1)(a)(Gv), 


(e) an amount as a benefit under a supplementary unemployment 
benefit plan, 


(f) an annuity payment or a payment in full or partial commuta- 
tion of an annuity, 


(g) fees, commissions or other amounts for services, other than 
amounts described in subsection 212(5.1), 


(h) a payment under a deferred profit sharing plan or a plan re- 
ferred to in section 147 as a revoked plan, 


(i) [Repealed] 

(j) a payment out of or under a registered retirement savings 
plan or a plan referred to in subsection 146(12) as an “amended 
plan”, 


(k) an amount as, on account or in lieu of payment of, or in satis- 
faction of, proceeds of the surrender, cancellation or redemption 
of an income-averaging annuity contract, 


(1) a payment out of or under a registered retirement income 
fund or a fund referred to in subsection 146.3(11) as an 
“amended fund”, 


(m) a prescribed benefit under a government assistance program; 
(m.1) [Repealed] 


(n) one or more amounts to an individual who has elected for the 
year in prescribed form in respect of all such amounts, 


(o) an amount described in paragraph 115(2)(c.1), 
(p) a contribution under a retirement compensation arrangement, 


(q) an amount as a distribution to one or more persons out of or 
under a retirement compensation arrangement, 


(r) an amount on account of the purchase price of an interest in a 
retirement compensation arrangement, 


(s) an amount described in paragraph 56(1)(r), or 


(t) a payment made under a plan that was a registered education 
savings plan 


shall deduct or withhold from the payment the amount determined 
in accordance with prescribed rules and shall, at the prescribed 
time, remit that amount to the Receiver General on account of the 
payee’s tax for the year under this Part or Part XI.3, as the case may 
be, and, where at that prescribed time the person is a prescribed 
person, the remittance shall be made to the account of the Receiver 
General at a designated financial institution. 


Related Provisions: 7(15)—No withholding required on inclusion of deferred 
stock option benefit; 78(1)(b) — Withholding of tax on unpaid amounts; 153(1.1) — 
Undue hardship — reduction in withholding; 153(1.2) — Election to increase with- 
holding; 153(3) — Amount withheld deemed received by payee; 153(6) — Meaning of 
“designated financial institution”; 154 — Tax transfer payments to provinces; 212(5.1), 
(5.2) — Withholding on payments to non-resident for acting services; 221.2 — Trans- 
fers of balances from one account to other; 227(8), (9) — 10% penalty for failure to 
withhold or remit; 227 — Withholding taxes — administration and enforcement; 
227.1 — Corporation’s directors liable for unremitted source deductions; 238(1) — Of- 
fences: 248(7)(b)(i) — Remittance deemed made when received: 252.1(d) — Where 
union is employer; Canada-U.S.°-Tax Treaty: Art. XVII — Withholding of taxes in re- 
spect of personal services. 
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History: Para. 153(1)(a) amended by 2001, c. 17, subsec. 151(1), applicable in respect 
of amounts paid, credited or provided after 2000. The para. formerly read: 


(a) salary or wages or other remuneration, 


Para, 153(1)(g) amended by the said c. 17, subsec. 151(2), applicable in respect of 
amounts paid, credited or provided after 2000. The para. formerly read: 


(g) fees, commissions or other amounts for services, 


The closing words of subsec. 153(1) amended by the said c. 17, subsec. 151(3), appli- 
cable after June 27, 1999. The closing words formerly read: 


shall deduct or withhold therefrom such amount as is determined in accordance 
with prescribed rules and shall, at such time as is prescribed, remit that amount 
to the Receiver General on account of the payee’s tax for the year under this Part 
or Part XI.3, as the case may be, and, where at that prescribed time the person is 
a prescribed person, the remittance shall be made to the account of the Receiver 
General at a financial institution (within the meaning that would be assigned by 
the definition “financial institution” in subsection 190(1) if that definition were 
read without reference to paragraphs (d) and (e) thereof). 


Para. 153(1)(d.1) amended by 1998, c. 19, s. 182, deemed to have come into force on 
June 30, 1996. Para. 153(1)(d.1) formerly read: 


(d.1) an amount as a benefit under the Employment Insurance Act, 


Paras. 153(1)(s) and (t) added by the said c. 19, s. 43, para. (s) applicable to payments 
made after 1992, and para. (t) applicable to payments made after 1997. 


Para. 153(1)(d.1) amended by 1996, c. 23, para. 187(d), to substitute “Employment In- 
surance Act’ for “Unemployment Insurance Act’, in force June 30, 1996. 


Para. 153(1)(i) repealed by 1996, c. 23, s. 175, in force January 1, 1998. Para. (i) for- 
merly read: 


(i) a training allowance under the National Training Act, 


Para. 153(1)(m) substituted for paras. (m), (m.1) by 1994, c. 21, s. 77, applicable to 
payments made after October 1991. Those paras. formerly read: 


(m) an amount as a benefit under the Labour Adjustment Benefits Act, 


(m.1) an income assistance payment made pursuant to an agreement under sec- 
tion 5 of the Department of Labour Act, 


That portion of subsec. 153(1) following para. (r) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), s: 91, applicable after 1992. That portion formerly read: 


shall deduct or withhold therefrom such amount as may be determined in accor- 

dance with prescribed rules and shall, at such time as may be prescribed, remit 
that amount to the Receiver General on account of the payee’s tax for the year 
under this Part or Part XI.3, as the case may be. 


1994, c. 7, Sch. VII (1993, c. 24), subsec. 82(10), provides that the amended definition 
of “minimum amount” in subsec. 146.3(1) does not apply, for the purposes of pre- 
scribed rules made under subsec. 153(1), with respect to payments made before 1993. 


Paras. 153(1)(f), (1) substituted, (m.1) added, by 1994, c. 7, Sch. II (1991, c. 49), sub- 
secs. 126(1)-(3), applicable to payments made after July 13, 1990. Paras. (f), (1) for- 
merly read: 


(f) an annuity payment, 
(1) a payment out of or under a registered retirement income fund, 


Selected Cases [subsec. 153(1)]: Manke v. R., [1999] 1 C.T.C. 2186 (TCC) 
(Minister has constructive receipt of source deductions, even if not remitted); Ashby v. 
Canada, [1996] 1 C.T.C. 2464 (TCC) (Deductions made but not remitted differ from 
case where deductions not made); Cana Construction Co. v. Canada, [1995] 1 C.T.C. 
2122 (TCC) (Prime contractor maintained full control of funds to pay wages and re- 
quired to withhold source deduction); Mollenhauer Ltd. v. Canada, [1992] 2 C.T.C. 
121 (FCTD) (Contractor which undertook to pay subcontractor’s employees’ “salary or 
wages or other remuneration” liable for failing to make and remit source deductions 
despite not being the employer); R. v. Coopers & Lybrand Ltd., [1980] C.T.C. 367 
(FCA) (Taxpayer company responsible for wages to employees, liable for amount of 
payroll deductions); Dauphin Plains Credit Union Ltd. v. Xyloid Industries Ltd. et al., 
[1980] C.T.C. 247 (SCC) (UIC and CPP amounts deducted,. but not remitted, held in 
trust for Crown); R. v. National Indian Brotherhood, [1978] C.T.C. 680 (FCTD) (Tax- 
payer corporation not resident on reserve required to remit income tax from salaries 
paid to Indians); Re G & G Equipment, 74 D.T.C. 6407 (B.C.S.C.) (Tax to be withheld 
when paying wages to employees of related company). 

Regulations: 100-108 (withholding and remittance requirements); 110 (prescribed 
persons for the closing words of 153(1)); 200 (information returns); 5502 (prescribed 
benefits for 153(1)(m)). ; 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 


search grants and financial assistance; IT-337R4: Retiring allowances; IT-379R: Em- 
ployees profit sharing plans — allocations to beneficiaries. 


Information Circulars: 75-6R2: Required withholding from amounts paid to non- 
residents performing services in Canada; 72-22R9: Registered retirement savings plans; 
92-3: Guidelines for refunds beyond the normal three year period. See also “Employ- 
ers’ Guide to Payroll Deductions”. 


I.T. Technical News: 11 (reporting of amounts paid out of an employee benefit 
plan). 


Income Tax Act, Part I 


Forms: RC2: The Business Number and your Canada Customs and Revenue Agency 
accounts [guide]; RC4004: Seasonal agricultural workers program [guide]; RC4157: 
Employers’ guide: — filing the T4A slip and summary form; RC4163: Employers’ 
guide — remitting payroll deductions; RC4409: Keeping [payroll] records [guide]; 
TD1: Personal tax credits return; TD3F: Fisher’s election for tax deductions at source; 
T4A; Statement of pension, retirement, annuity, and other income; T4A Segment; 
T4A-RCA: Statement of amounts paid from an RCA; T4A-RCA Summ: Return of dis- 
tributions from an RCA; T619: Magnetic media transmittal; T735: Application for a 
remittance number for tax withheld from an RCA; T1213: Request to reduce tax. deduc- 
tions at source; T1219: Provincial alternative minimum tax; T1219-ON: Ontario mini- 
mum tax carryover; T4001: Employers’ guide — payroll deductions and remittances 
[guide]; T4032: Payroll deductions tables [guide]; T4127: Payroll deductions formulas 
for computer programs [guide]; T4130:-Employer’s guide — taxable benefits. 


(1.1) Undue hardship — Where the Minister is satisfied that the 
deducting or withholding of the amount otherwise required to be 
deducted or withheld under subsection (1) from a payment would 
cause undue hardship, the Minister may determine a lesser amount 
and that amount shall be deemed to be the amount determined 
under that subsection as the amount to be deducted or withheld 
from that payment. 

Related Provisions: 164(1.51)-(1.53) — Refund of instalments in cases of undue 
hardship; 180.2(6)— Reduced withholding available on old age security benefits; 
212(5.3) — Parallel rule for withholding on non-resident actor’s services; 227(8) — 
Withholding taxes; 227.1 — Liability of directors. 

Selected Cases [subsec. 153(1.1)]: Qu’Appelle Indian Residential School Council 
y. R., [2002] | C.T.C. 156 (FCTD) (No duty on Minister to advise taxpayers how to file 
returns). 


Forms: T1213: Request fo reduce tax deductions at source. 


(1.2) Election to increase withholding — Where a taxpayer so 
elects in prescribed manner and prescribed form, the amount re- 
quired to be deducted or withheld under subsection (1) from any 
payment to the taxpayer shall be deemed to be the total of 


(a) the amount, if any, otherwise required to be deducted or 
withheld under that subsection from that payment, and 


(b) the amount specified by the taxpayer in that election with 
respect to that payment or with respect to a class of payments 
that includes that payment. 


Related Provisions: 227.1 — Liability of directors. 
Regulations: 109 (prescribed manner for making election, and effect). 
Forms: TDI: Personal tax credits return. 


(1.3) [Repealed] 


History: Subsec. 153(1.3) repealed by 1996, c 21, s. 40, applicable June 20, 1996. 
Subsec. (1.3) formerly read: 


(1.3) Payments by trustee, etc. — For the purposes of subsection (1), where a 
trustee who is administering, managing, distributing, winding up, controlling or 
otherwise dealing with the property, business, estate or income of another person 
authorizes or otherwise causes a payment referred to in that subsection to be 
made on behalf of that other person, the trustee shall be deemed to be a person 
making the payment and the trustee and that other person shall be jointly and 
severally liable in respect of the amount required under that subsection to be 
deducted or withheld and to be remitted on account of the payment. 


Selected Cases [Subsec. 153(1.3)]: Coopers & Lybrand Ltd. v. Canada, [1994] 2 
C.T.C. 2244 (TCC) (Agent held liable for source deductions not withheld). 


(1.4) [Repealed] 


History: Subsec. 153(1.4) repealed by 1996, c 21, s. 40, applicable June 20, 1996. 
Subsec. (1.4) formerly read: 


(1.4) Definition of “trustee” — In subsection (1.3), “trustee” includes a liquida- 
tor, receiver, receiver-manager, trustee in bankruptcy, assignee, executor, admin- 
istrator, sequestrator or any other person performing a function similar to that 
performed by any such person, 


(2) [Repealed] 


History: Subsec. 153(2) repealed by 1994, c. 8, s. 21, applicable to 1995 et seq.; for 
the 1994 taxation year, subsec. 153(2) reads as follows: 


(2) Subject to sections 155, 156 and 156.1, where amounts have been deducted 
or withheld under this section from the remuneration or other payments received 
by an individual in a taxation year, if the total of the remuneration and other 
payments from which such amounts have been deducted or withheld and which 
the individual had received in the year is equal to or greater than */s of the indivi- 
dual’s income for the year, the individual shall, on or before the individual’s 
balance-due day for the year, pay to the Receiver General the remainder of the 
individual’s tax for the year as estimated under section 151. 
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Subsec. (2) formerly read: 


(2) Payment of remainder — Where amounts were deducted or withheld under 
this section from the remuneration or other payments received by an individual 
in a taxation year, if the total of the remuneration and other payments from 
which the amounts were deducted or withheld and which the individual received 
in the year is equal to or greater than */s of the individual’s income for the year, 
the individual shall, on or before the individual’s balance-due day for the year, 
pay to the Receiver General the remainder of the individual's tax for the year as 
estimated under section 151. 


Subsec. 153(2) substituted by 1994, c. 7, Sch. IL (1991, c. 49), subsec. 126(4), applica- 
ble to 1990 et seg. Subsec. 153(2) formerly read: 


(2) Where amounts have been deducted or withheld under this section from the 
remuneration or other payments received by an individual in a taxation year, if 
the total of the remuneration and other payments from which such amounts have 
been deducted or withheld and which the individual had received in the year is 
equal to or greater than ‘/s of the individual's income for the year, the individual 
shall, on or before April 30 in the next year, pay to the Receiver General the 
remainder of the individual’s tax for the year as estimated under section 151. 


(3) Deemed effect of deduction — When an amount has been 
deducted or withheld under subsection (1), it shall, for all the pur- 
poses of this Act, be deemed to have been received at that time by 
the person to whom the remuneration, benefit, payment, fees, com- 
missions or other amounts were paid. 


Related Provisions: 78(1)(b) — Unpaid amounts; 227 — Withholding taxes — 
rules; 227.1 — Liability of directors. 


Selected Cases [subsec. 153(3)]: Fraser v. R., [1997] 3 C.T.C. 3 (FCA) (Source 
deductions belonged to employee, not to employer). 


(4) Unclaimed dividends, interest and proceeds — Where 
at the end of a taxpayer’s taxation year the person beneficially enti- 
tled to an amount received by the taxpayer after 1984 and before the 
year as or in respect of dividends, interest or proceeds of disposition 
of property is unknown to the taxpayer, the taxpayer shall remit to 
the Receiver General on or before the day that is 60 days after the 
end of the year on account of the tax payable under this Act by that 
person an amount equal to 


(a) in the case of dividends, 33'% of the total amount of the 
dividends, 


(b) in the case of interest, 50% of the total-amount of the inter- 
est, and 


(c) in the case of proceeds of disposition of property, 50% of the 
total of all amounts each of which is the amount, if any, by 
which the proceeds of disposition of a property exceed the total 
of any outlays and expenses made or incurred by the taxpayer 
for the purpose of disposing of the property (to the extent that 
those outlays and expenses were not deducted in computing the 
taxpayer’s income for any taxation year or attributable to any 
other property), 


( 


except that no remittance under this subsection shall be required in 
respect of an amount that was included in computing the taxpayer’s 
income for the year or a preceding taxation year or in respect of an 
amount on which the tax under this subsection was previously 
remitted. 

Related Provisions: 153(5) — Effect of deduction; 227.1 — Liability of directors. 
Regulations: 108(4) (remittance deadline). 


Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 
Canada. 


Information Circulars: 71-9R: Unclaimed dividends. 


(5) Deemed effect of remittance — An amount remitted by a 
taxpayer under subsection (4) in respect of dividends, interest or 
proceeds of disposition of property shall be deemed 


(a) to have been received by the person beneficially entitled 
thereto; and 


(b) to have been deducted or withheld from the amount other- 
wise payable by the taxpayer to the person entitled thereto. 
Related Provisions: 227(6), (9) — Withholding taxes; 227(10) — Assessment; 

227(13) — Withholding tax; 227.1 — Liability of directors. 


S. 154(2) 


(6) Meaning of “designated financial institution” — In this 
section, “designated financial institution” means a corporation that 


(a) is a bank, other than an authorized foreign bank that is sub- 
ject to the restrictions and requirements referred to in subsection 
524(2) of the Bank Act; 


(b) is authorized under the laws of Canada or a province to carry 
on the business of offering its services as a trustee to the public; 
or 


(c) is authorized under the laws of Canada or a province to ac- 
cept deposits from the public and carries on the business of lend- 
ing money on'the security of real estate or investing in mort- 
gages or hypothecs on real estate. 


Proposed Amendment — 153(6)(c) - 


(c) is authorized under the laws of Canada or a province to 
accept deposits from the public and carries on the business of 
lending money on the security of real property or immovables 
or investing in indebtedness on the security of mortgages on. 
real property or of hypothecs on immovables. oo 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), s. 249, will 
amend para. 153(6)(c) to read as abo. into force on Royal Assent. 
Technical Notes: See under 12(4). . 


Related Provisions: 153(1) closing words — Large remittances to be made through 
designated financial institution. 


History: Subsec. 153(6) added by 2001, c. 17, subsec. 151(4), applicable after June 
27s F990! 


Selected Cases [s. 153]: Hrab vy. Canada, [1995] 2 C.T.C. 2105 (TCC) (Failure by 
employer to deduct taxes at source does not affect taxpayer’s liability to pay tax on 
income received). 


Definitions [s. 153]: “amount”, “annuity”, “authorized foreign bank”, “balance-due 
day”, “business” — 248(1); “Canada” — 255, Interpretation Act 35(1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “death benefit” — 248(1), “deferred profit 
sharing plan” — 147(1), 248(1); “designated financial institution” — 153(6); “divi- 
dend”, “employee” — 248(1); “estate” — 104(1), 248(1); “hypothecs” — Quebec Civil 
Code art. 2660; ‘“immovables” — Quebec Civil Code art. 900-907; “income-averaging 
annuity contract”, “individual”, “Minister”, “person”, “prescribed”, “property” — 
248(1); “province” — Interpretation Act 35(1); “registered education sayings plan” — 
146.1(1), 248(1); “registered retirement income fund” — 146.3(1), 248(1); “registered 


retirement savings plan” — 146(1), 248(1); “retirement compensation arrangement”, 
“retiring allowance’, “salary. or wages” — 248(1); “security” — Interpretation Act 
35(1); “superannuation or pension benefit” — 248(1); “supplementary unemployment 


benefit plan” — 145(1), 248(1); “tax payable” — 248(2); “tax treaty” — 248(1); “taxa- 
tion year” — 249; “taxpayer” — 248(1); “trustee” — 153(1.4). 


154. (1) Agreements providing for tax transfer pay- 
ments — The Minister may, with the approval of the Governor in 
Council, enter into an agreement with the government of a province 
to provide for tax transfer payments and the terms and conditions 
relating to such payments. 


(2) Tax transfer payment — Where, on account of the tax for a 
taxation year payable by an individual under this Part, an amount 
has been deducted or withheld under subsection 153(1) on the as- 
sumption that the individual was resident in a place other than the 
province in which the individual resided on the last day of the year, 
and the individual 


(a) has filed a return of income for the year with the Minister, 
(b) is liable to pay tax under this Part for the year, and 


(c) is resident on the last day of the year in a province with 
which an agreement described in subsection (1) has been entered 
into, 
the Minister may make a tax transfer payment to the government of 
the province not exceeding an amount equal to the product obtained 
by multiplying the amount or the total of the amounts so deducted 
or withheld by a prescribed rate. 
History: Para. 154(2)(a) amended by 1998, c. 19, s. 183, applicable to 1996 et seq. 
Para. 154(2)(a) formerly read: 
(a) has filed a return under this Act, 


Regulations: 2607 (individual is resident in province of principal place of residence); 
3300 (prescribed rate is 40%). 
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Interpretation Bulletins: IT-221R3: Determination of an individual’s residence 
Status. 


(3) Payment deemed received by individual — Where, pur- 
suant to an agreement entered into under subsection (1), an amount 
has been transferred by the Minister to the government of a prov- 
ince with respect to an individual, the amount shall, for all purposes 
of this Act, be deemed to have been received by the individual at 
the time the amount was transferred. 


(4) Payment deemed received by Receiver General — 
Where, pursuant to an agreement entered into under subsection (1), 
an amount has been transferred by the government of a province to 
the Minister with respect to an individual, the amount shall, for all 
purposes of this Act, be deemed to have been received by the Re- 
ceiver General on account of the individual’s tax under this Part for 
the year in respect of which the amount was transferred. 


(5) Amount not to include refund — In this section, an amount 
deducted or withheld does not include any refund made in respect 
of that amount. 
Related Provisions [s. 
agreements. 

Definitions [s. 154]: “amount” — 154(5), 248(1); “individual”, “Minister”, “pre- 
scribed” — 248(1); “province” — Interpretation Act 35(1); “resident” — Reg 2607; 
“taxation year” — 249. 


154]: 228— Applying payments under collection 


155. (1) [Instalments — ] Farmers and fishermen — Subject 
to section 156.1, every individual whose chief source of income for 
a taxation year is farming or fishing shall, on or before December 
31 in the year, pay to the Receiver General in respect of the year, 7/3 
of 


(a) the amount estimated by the individual to be the tax payable 
under this Part by the individual for the year, or 


(b) the individual’s instalment base for the preceding taxation 
year. 


Related Provisions: 31 —Loss from farming where farming not chief source of 
income; 104(23)(e) — Alternative rule for testamentary trust; 107(5.1) — Trust’s gain 
on distribution to non-resident beneficiary does not increase instalment requirements: 
128.1(5) — Deemed disposition on emigration does not increase instalment require- 
ments; 15] — Estimate of tax; 156(1) — Other individuals; 156.1 — No instalment re- 
quired; 161(2) — Interest on late or insufficient instalments; 161(4) — Limitation on 
interest — farmers and fishermen; 163.1 — Penalty for late or deficient instalments; 
248(7) — Receipt of things mailed. 


History: Subsec. 155(1) amended by 1994, c. 8, s. 22, applicable to 1994 et seg. Sub- 
sec. (1) formerly read: 


(1) Subject to section 156.1, every individual whose chief source of income is 
farming or fishing, other than an individual to whom subsection 153(2) applies, 
shall pay to the Receiver General in respect of each taxation year 


(a) on or before December 31 in the year, 7/3 of 


(i) the amount estimated by the individual to be the tax payable under 
this Part by the individual for the year, or 


(ii) the individual’s instalment base for the immediately preceding taxa- 
tion year; and 
(b) on or before the individual’s balance-due day for the year, the remainder 
of the individual’s tax as estimated under section 151. 


Subsec. 155(1) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 127, applicable to 
1990 et seq. Subsec. 155(1) formerly read: 


155. (1) Subject to section 156.1, every individual whose chief source of income 
is farming or fishing, other than an individual to whom subsection 153(2) ap- 
plies, shall pay to the Receiver General 


(a) on or before December 31 in each taxation year, 7/3 of 


(i) the amount estimated by the individual to be the tax payable under 
this Part by the individual for the year computed without reference to 
sections 127.2 and 127.3, or 


(ii) the individual’s instalment base for the immediately preceding taxa- 
tion year; and 
(b) on or before April 30 in the next year, the remainder of the individual’s 
tax as estimated under section 151. 


Forms: T4F: Statement of fishing income; T4F Summ: Summary of remuneration; 
T1033-WS: Worksheet for calculating instalment payments; T2042: Statement of farm- 
ing activities; T2121: Statement of fishing activities; T4003: Farming income [guide]; 
T4004: Fishing income [guide]. 
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(2) Definition of “instalment base” — In this section, “‘instal- 
ment base” of an individual for a taxation year means the amount 
determined in prescribed manner to be the individual’s instalment 
base for the year. 

Regulations: 5300 (instalment base). 

Definitions [s. 155]: “balance-due day” — 248(1); “farming”, “fishing”, “indivi- 
dual” — 248(1); “instalment base” — 155(2); “taxable income” — 2(2), 248(1); “taxa- 
tion year” — 249. 


156. (1) [Instalments — ] Other individuals — Subject to sec- 
tion 156.1, in respect of each taxation year every individual (other 
than one to whom section 155 applies for the year) shall pay to the 
Receiver General 


(a) on or before March 15, June 15, September 15 and Decem- 
ber 15 in the year, an amount equal to ‘4 of 


(i) the amount estimated by the individual to be the tax paya- 
ble under this Part by the individual for the year, or 


(ii) the individual’s instalment base for the preceding taxa- 
tion year, or 


(b) on or before 


(i) March 15 and June 15 in the year, an amount equal to '/s 
of the individual’s instalment base for the second preceding 
taxation year, and 


(ii) September 15 and December 15 in the year, an amount 
equal to '/ of the amount, if any, by which 


(A) the individual’s instalment base for the preceding tax- 
ation year 


exceeds 


(B) '/ of the individual’s instalment base for the second 
preceding taxation year. 


Related Provisions: 104(23)(e)— Alternative rule for testamentary trust; 
107(5.1) — Trust’s gain on distribution to non-resident beneficiary does not increase 
instalment requirements; 128.1(5) — Deemed disposition on emigration does not in- 
crease instalment requirements; 156.1(2) — Where no instalment required; 156.1(4) — 
Payment of balance by April 30; 161(2) — Interest on instalments; 161(4.01) — Mini- 
mum instalment payments to avoid interest charges; 163.1 — Penalty for late or defi- 
cient instalments: 164(1.51)-(1.53) — Refund of instalments at taxpayer’s request: 
248(7) — Receipt of things mailed. 
History: The opening words of subsec. 156(1) amended by 1994, c. 8, subsec. 23(1), 
applicable to amounts that become payable after June 1994. They formerly read: 
(1) Subject to section 156.1, every individual, other than one to whom subsection 
153(2) or section 155 applies, shall pay to the Receiver General in respect of 
each taxation year 
The closing words of subsec. 156(1) after para. (b) repealed by 1994, c. 8, subsec. 
23(2), applicable to 1994 et seg. They formerly read: 
and, on or before the individual’s balance-due day for the year, the remainder of 
the individual’s tax estimated under section 151. 
Subsec. 156(1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 92, applicable to 
1992 et seg. Subsec. (1) formerly read: 
(1) Subject to section 156.1, every individual, other than one to whom subsection 
153(2) or section 155 applies, shall pay to the Receiver General in respect of 
each taxation year 
(a) on or before March 15, June 15, September 15 and December 15 in the 
year, an amount equal to '/s of 


(i) the amount estimated by the individual to be the tax payable under 
this Part by the individual for the year, or 


(ii) the individual’s instalment base for the preceding taxation year; and 


(b) on or before the individual’s balance-due day for the year, the remainder 
of the individual’s tax estimated under section 151. 


Subsec. 156(1) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 128, applicable to 
1990 et seg. Subsec. 156(1) formerly read: 


156. (1) Subject to section 156.1, every individual, other than one to whom sub- 
section 153(2) or section 155 applies, shall pay to the Receiver General 


(a) on or before March 15, June 15, September 15 and December 15 in each 
taxation year, an amount equal to '/s of 


(i) the amount estimated by the individual to be the tax payable under 
this Part by the individual for the year computed without reference to 
sections 127.2 and 127.3, or 


(ii) the individual’s instalment base for the immediately preceding taxa- 
tion year; and 
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(b) on or before April 30 in the next year, the remainder of the individual’s 
tax as estimated under section 151. 


Selected Cases [subsec. 156(1)]: Canada v. Ritchie (E.S.), [1993] 2 C.T.C. 24 
(FCA) (Interest due on instalments where additional income received after instalment 
due date). 


Forms: P110: Paying your income tax by instalments [pamphlet]; T1033-WS: Work- 
sheet for calculating instalment payments; T1162A: Pre-authorized payment plan (per- 
sonal quarterly instalment payments). 


(2) Payment by mutual fund trusts — Notwithstanding sub- 
section (1), the amount payable by a mutual fund trust to the Re- 
ceiver General on or before any day referred to in paragraph (1)(a) 


in a taxation year shall be deemed to be the amount, if any, by 
which 


(a) the amount so payable otherwise determined under that 
subsection, 


exceeds 
(b) '/s of the trust’s capital gains refund (within the meaning as- 
signed by section 132) for the year. 

Related Provisions: 156.1 — No instalment required. 


(3) Definition of “instalment base” — In this section, “instal- 
ment base” of an individual for a taxation year means the amount 
determined in prescribed manner to be the individual’s instalment 
base for the year. 


Related Provisions: 120(2) — Deemed payment of tax; 161(2) — Interest on instal- 
ments: 161(4) — Limitation of instalment base. 


Regulations: 5300 (instalment base). 


Definitions [s. 156]: “amount”, “balance-due day” — 248(1); “individual” — 
248(1); “instalment base” — 156(3), Reg. 5300(1); “mutual fund trust” — 132(6); 
“share” — 248(1); “taxable income” — 2(2), 248(1); “taxation year” — 249. 


156.1 (1) [instalments exemption — ] Definitions — For the 
purposes of this section, 


‘instalment threshold” of an individual for a taxation year means 
(a) in the case of an individual resident in the Province of Que- 
bec at the end of the year, $1,200, and 


(b) in any other case, $2,000; 


“net tax owing” by an individual for a taxation year means 


(a) in the case of an individual resident in the Province of Que- 
bec at the end of the year, the amount determined by the formula 


A—C-—D—F 
and 
(b) in any other case, the amount determined by the formula 


A+B-C-E-F 
where 


A ‘is the total of the taxes payable under this Part and Parts I.2 and 
X.5 by the individual for the year, 


Bis the total of all income taxes payable by the individual for the 
year under any law of a province or of an Aboriginal govern- 
ment with which the Minister of Finance has entered into an 
agreement for the collection of income taxes payable by individ- 
uals to the province or Aboriginal government under that law, 


C. is the total of the taxes deducted or withheld under section 153 
and Part I.2 on behalf of the individual for the year, 


D is the amount determined under subsection 120(2) in respect of 
the individual for the year, 

E_ is the total of all amounts deducted or withheld on behalf of the 
individual for the year under a law of a province or of an Ab- 
original government with which the Minister of Finance has en- 
tered into an agreement for the collection of income taxes paya- 
ble by individuals to the province or Aboriginal government 
under that law, and 

Fis the amount determined under subsection 120(2.2) in respect of 
the individual for the year. 


S. 156.1(1.1) 


Related Provisions: 156.1(1) — Rules for calculating formula elements A and B: 
156.1(1.2) — Rule for calculating D; 156.1(1.3) — Rule for calculating F — First Na- 
tions Tax: 257 — Formulas cannot calculate to less than zero. 

History: The description of A in para. (b) of the definition “net tax owing” in subsec. 
156.1(1) amended by 2001, c. 17, s. 152 to delete the reference to Part I.1, applicable to 
2001 et seq. 

The formulas in paras. (a) and (b), the descriptions of B and E of the definition “net tax 
owing” in subsec. 156.1(1) amended, and the description of F added, by 2000, c. 19; 
subsecs. 45(1)-(4), applicable to 1999 et seg. The formulas and the descriptions for- 
merly read: 


Bis the total of all income taxes payable by the individual for the year under 
any Act of a province with which the Minister of Finance has entered into an 
agreement for the collection of income taxes payable by individuals to the 
province under that Act, 


E is the total of all income taxes deducted or withheld on behalf of the indivi- 
dual for the year under any Act of a province with which the Minister of 
Finance has entered into an agreement for the collection of income taxes 
payable by individuals to the province under that Act. 

The description of A in para. (b) of the definition “net tax owing” in subsec. 156.1(1) 
amended by 1998, c. 19, s. 44, applicable to 1998 et seg. The description formerly read: 

A is the total of the taxes payable under this Part and Parts I.1 and 1.2 by the 
individual for the year, 

The portion of the definition “net tax owing” in subsec. 156.1(1) after the description 
of E repealed by 1997, c. 25, subsec. 48(1), applicable to amounts that become payable 
after 1995. That portion formerly read: 

and for the purposes of this definition, income taxes payable for a taxation year 

by an individual are determined after deducting all tax credits to which the indi- 

vidual is entitled for the year relating to those taxes (other than tax credits that 
become payable to the individual after the individual’s balance-due day for the 
year and prescribed tax credits) and before taking into consideration amounts 

referred to in subparagraphs 161(7)(a)(ii) to (v). 


The descriptions of A and C in para. (b) of the definition of “net tax owing” in subsec. 
156.1(1) amended by 1996, c. 21, subsec. 40.1(1), applicable to 1996 et seq., except 
that for the 1996 taxation year, A shall be read as follows: 


A is the total of 


(i) the taxes payable under this Part and Part I.1 by the individual for the 
year, and 


(ii) half the tax payable under Part 1.2 by the individual for the year, 
The descriptions of A and C formerly read: 
A is the total of the income taxes payable by the individual for the year under 
this Part and Part I.1, 
Cis the total of all income taxes deducted or withheld under section 153 on 
behalf of the individual for the year, 
Regulations: 2607 (individual is resident in province of principal place of residence). 


Forms: P110: Paying your income tax by instalments [pamphlet]; T1033-WS: Work- 
sheet for calculating instalment payments. 


(1.1) Values of A and B in “net tax owing” — For the pur- 
poses of determining the values of A and B in the definition “net 
tax owing” in subsection (1), income taxes payable by an individual 
for a taxation year are determined 


(a) before taking into consideration the specified future tax con- 
sequences for the year; and 


(b) after deducting all tax credits to which the individual is enti- 
tled for the year relating to those taxes (other than tax credits 
that become payable to the individual after the individual’s bal- 
ance-due day for the year, prescribed tax credits and amounts 
deemed to have been paid because of the application of either 
subsection 120(2) or (2.2)). 
History: Para. 156.1(1.1)(b) amended by 2000, c. 19, subsec. 45(5), applicable to 1999 
et seg. The para. formerly read: 
(b) after deducting all tax credits to which the individual is entitled for the year 


relating to those taxes (other than tax credits that become payable to the indivi- 
dual after the individual’s balance-due day for the year, prescribed tax credits 
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and the amount deemed to have been paid because of the application of subsec- 
tion 120(2)). 
Subsec. 156.1(1.1) added by 1997 c. 25, subsec. 48(2), applicable to amounts that be- 
come payable after 1995. 


(1.2) Value of D in “net tax owing” — For the purpose of deter- 
mining the value of D in the definition “net tax owing” in subsec- 
tion (1), the amount deemed by subsection 120(2) to have been paid 
on account of an individual’s tax under this Part for a taxation year 
is determined before taking into consideration the specified future 
tax consequences for the year. 


History: Subsec. 156.1(1.2) added by 1997 c. 25, subsec. 48(2), applicable to amounts 
that become payable after 1995. 


(1.3) Value of F in “net tax owing” — For the purpose of deter- 
mining the value of F in the definition “net tax owing” in subsection 
(1), the amount deemed by subsection 120(2.2) to have been paid 
on account of an individual’s tax under this Part for a taxation year 
is determined before taking into consideration the specified future 
tax consequences for the year. 

History: Subsec. 156.1(1.3) added by 2000, c. 19, subsec. 45(6), applicable to 1999 er 
seq. 


(2) No instalment required — Sections 155 and 156 do not ap- 
ply to an individual for a particular taxation year where 


(a) the individual’s chief source of income for the particular year 
is farming or fishing and the individual’s net tax owing for the 
" particular year, or either of the 2 preceding taxation years, does 
not exceed the individual’s instalment threshold for that year; or 


(b) the individual’s net tax owing for the particular year, or for 
each of the 2 preceding taxation years, does not exceed the indi- 
vidual’s instalment threshold for that year. 
Related Provisions: 107(5.1) — Trust’s gain on distribution to non-resident benefi- 
ciary does not increase instalment requirements; 128,1(5)— Deemed disposition on 
emigration does not increase instalment requirements; 157(2,1) — Threshold of $1,000 
for corporations; 161(2) — Interest on late or insufficient instalments. 


Forms: T1033-WS: Worksheet for calculating instalment payments. 


(3) Idem — Sections 155 and 156 do not require the payment of 
any amount in respect of an individual that would otherwise be- 
come due under either of those sections on or after the day on 
which the individual dies. 


(4) Payment of remainder — Every individual shall, on or 
before the individual’s balance-due day for each taxation year, pay 
to the Receiver General in respect of the year the amount, if any, by 
which the individual’s tax payable under this Part for the year ex- 
ceeds the total of 


(a) all amounts deducted or withheld under section 153 from re- 
muneration or other payments received by the individual in the 
year, and 


(b) all other amounts paid to the Receiver General on or before 
that day on account of.the individual’s tax payable under this 
Part for the year. 


Related Provisions: 104(23)(e) — Alternative rule for testamentary trust; 161(1) — 
Interest payable if balance not paid on, time, 

History [s. 156.1]: S. 156.1 amended by 1994, c. 8, s. 24, subsecs. 156.1(1) to (3) 
applicable to amounts that become payable after June 1994 and subsec. 156.1(4) appli- 
cable to 1994, er seg. S. 156.1 formerly read: 


156.1 (1) No instalment required — Where the total of the taxes payable 
(before taking into consideration any amount referred to in any of subparagraphs 
161(7)(a)(ii) to (v) or (viii) that was excluded or deducted, as the case may be) 
under this Part and Part I.1 by an individual for a particular taxation year or for 
the taxation year preceding that year is not more than the total of $1,000 and the 
amount, if any, determined in respect of the individual for that year under sub- 
section 120(2), 

(a) sections 155 and 156 do not apply to that individual for the particular 

year; and 

(b) the individual shall pay to the Receiver General, on or before the indivi- 


dual’s balance-due day for the particular year, the individual’s tax as esti- 
mated under section 151 for the particular year. 


(2) Idem — Paragraphs 155(1)(a) and 156(1)(a) and (b) do not require the pay- 
ment of any amount in respect of an individual that would otherwise become due 
under any of those paragraphs ‘on or after the day on which the individual died. 
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Subsec. 156.1(2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 93, applicable to 
1992 et seg. Subsec. (2) formerly read: 


(2) Idem — Paragraphs 155(1)(a) and 156(1)(a) do not require the payment of 
any amount in respect of an individual that would otherwise become due under 
either of those paragraphs on or after the day on which the individual dies. 


That portion of subsec. 156.1(1) preceding para. (a) amended by 1994, .¢. 7, Sch: VI 
(1992, c. 29), s. 6, applicable to 1992 er seg. That portion formerly read: 


156.1 (1) Where the total of the taxes payable (before taking into consideration 
any amount referred to in any of subparagraphs 161(7)(a)(ii) to (v) that was) ex- 
cluded or deducted, as the case may be) under this Part and Part I.1 by an indivi- 
dual for a particular taxation year or for the taxation year immediately preceding 
that year is not more than the total of $1,000 and the amount, if any, determined 
in respect of the individual for the particular year under subsection 120(2), 


S. 156.1 substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 129, applicable to 1990 er 
seq. Subsec. 156.1(1) is applicable, in addition, with respect to amounts referred to in 
para. 161(7)(a) in respect of subsequent taxation years referred to in that para. ending 
after 1989, except that, in its application to a taxation year ending before 1990, the 
reference in para. 156.1(1)(b) to “the individual’s balance-due day for’ shall be read as 
a reference to “April 30 in the year immediately following”. S. 156.1 formerly read: 


156.1 No instalment required — Where the total of the taxes payable under 
this Part and Part I.1 by an individual for a particular taxation year or for the 
taxation year immediately preceding that year is not more than the total of 
$1,000. and the amount, if any, determined in respect of the individual for that 
year under subsection 120(2), 


(a) section 155 or 156, as the case may be, is not applicable in respect of that 
individual for the particular taxation year, 

(b) the taxpayer shall pay to the Receiver General, on or before April 30 in 
the year immediately following the particular taxation year, the taxpayer’s 
tax as estimated under section 151 for the particular taxation year. 


Definitions [s. 156.1]: “amount”, “balance-due day”, “farming”, “fishing”, “indivi- 


dual” — 248(1); “instalment threshold”, “net tax owing” — 156.1(1); “prescribed” — 
248(1); “province” — Interpretation Act 35(1); “resident” — Reg 2607; “specified fu- 
ture tax consequence” — 248(1); “taxpayer” — 248(1); “taxation year” — 249. 


157. (1) Payment by corporations — Every corporation shall, 
in respect of each of its taxation years, pay to the Receiver General 


(a) either 


(i) on or before the last day of each month in the year, an 
amount equal to '/i2 of the total of the amounts estimated by 
it to be the taxes payable by it under this Part and Parts [.3, 
VI, VI.1 and XIII.1 for the year, 


(ii) on or before the last day of each month in the year, an 
amount equal to '/i2 of its first instalment base for the year, or 


(ili) on or before the last day of each of the first two months 
in the year, an amount equal to'/i2 of its second instalment 
base for the year, and on or before the last day of each of the 
following months in the year, an amount equal to '/10 of the 
amount remaining after deducting the amount computed pur- 
suant to this subparagraph in respect of the first two months 
from its first instalment base for the year; and 


(b) the remainder of the taxes payable by it under this Part and 
Parts [.3, VI, VI.1 and XIII.1 for the year on or before its bal- 
ance-due day for the year. 


Related Provisions: 87(2)(00.1) — Effect of amalgamation; 88(1)(e.8), (e.9) — 
Winding-up; 151 — Estimate of tax; 157(2), (2.1), (3) — Special cases; 157.1(3) — 
Deferral of instalments for January-March 2002; 161(1)— Interest on taxes due: 
161(2) — Interest on unpaid tax instalments; 161(2.2)— Interest on instalments: 
161(4.1) — Minimum instalment payments to avoid interest charges; 163.1 — Penalty 
for late or deficient instalments: 164(1.51)=(1.53) — Refund of instalments at tax- 
payer's request; 221.2 — Transfers of instalments to other years’ accounts; 248(1)*‘bal- 
ance-due day”(d) — Deadline under 157(1)(b) is the balance-due day of corporation; 
248(7) — Receipt of things mailed; 256 — Associated corporations. 


History: Para: 157(1)(b) amended by 2002, c. 9, s. 41, applicable to taxation years that 
end after 2001. The para. formerly read: 


(b) the remainder of the taxes payable by it under this Part and Parts 1.3, VI, VL.1 
and XIIL.1 for the year 


(i) on or before the end of the third month following the end of the year, 
where 


(A) an amount was deducted by virtue of section 125 in computing the 
tax payable under this Part by the corporation for the year or its immedi- 
ately preceding taxation year, 


(B) the corporation is, throughout the year, a Canadian-controlled pri- 
vate corporation, 
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(C) a particular calendar year immediately preceded the calendar year in 
which the year ends, and 


(D) either 


(I) the corporation is not associated with another corporation in the 
taxation year and its taxable income for its immediately preceding 
taxation year (determined before taking into consideration the speci- 
fied future tax consequences for that preceding year) does not ex- 
ceed its business limit for that preceding year, or 


(IL) where the corporation is associated with another corporation in 
the taxation year, the total of all amounts each of which is the taxa- 
ble income of the corporation or such an associated corporation for 
its last taxation year that ended in the particular calendar year (de- 
termined before taking into consideration the specified future tax 
consequences for that last year) does not exceed the total of all 
amounts each of which is the business limit of the corporation or 
such an associated corporation for that last year, or 


(ii) on or before the end of the second month following the end of the year, 
in any other case. 


Subpara. 157(1)(a)(i) and the opening words of para. 157(1)(b) amended by 2001, c. 
17. subsecs. 153(1), (2) to add the reference to Part XIII.1, applicable to 2001 et seq. 


Cls. 157(1)(b)(i)(B)—(D) substituted for cl. (B) by 1997, c. 25, subsec. 49(1), applicable 
to amounts that become payable after 1995, except that, for taxation years that end 
before 1998, subcl. (D)(II) shall be read as follows: 


(Il) where the corporation is associated with another corporation in the year, 


1. the total of the taxable income of the corporation for its immediately pre- 
ceding taxation year (determined before taking into consideration the speci- 
fied future tax consequences for that preceding year) and the total of the 
taxable incomes of all such associated corporations for their taxation years 
that ended in the particular calendar year (determined before taking into con- 
sideration the specified future tax consequences for those years) 


does not exceed 


2. the total of the business limit of the corporation for its immediately pre- 
ceding taxation year and the total of the business limits of all such associated 
corporations for their taxation years that ended in the particular calendar 
year, or 


Cl. (b)(i)(B) formerly read: 


(B) the corporation is, throughout the year, a Canadian-controlled private corpo- 
ration whose taxable income for the immediately preceding taxation year to- 
gether with the taxable incomes of all corporations with which it was associated 
in the year for their taxation years ending in the calendar year immediately pre- 
ceding the calendar year in which the taxation year of the corporation ended does 
not exceed the total of the business limits (as determined under section 125) of 
the corporation and the associated corporations for those preceding years, or 


Subpara. 157(1)(a)(i) amended by 1994, c. 7, Sch. VIL (1993, c. 24), subsec. 94(1), 
applicable to 1992 et seg. Subpara. (a)(i) formerly read: 
(i) on or before the last day of each month in the year, an amount equal to Yio of 
the total of the amounts estimated by it to be the taxes payable under this Part 
and Part VI.1 by it for the year, 


That portion of para. 157(1)(b) preceding subpara. (1) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 94(2), to add reference to Parts I.3 and VI, applicable to 1992 et 
seq. 


Forms: T7B CORP: Corporation instalment guide: T2WS1: Calculating estimated tax 
payable and tax credits; T2WS2: Calculating monthly instalment payments. 


(2) [Repealed] 
History: Subsec. 157(2) repealed by 2003. c. 15, s. 115, applicable to taxation years 
that begin after June 2003. It formerly read: 
(2) Special case [co-op or credit union] — Where in a taxation year a 
corporation 


(a) has held out the prospect that it will make allocations in proportion to 
patronage as described in section 135, or 


(b) is a credit union, 
and for the year or the preceding taxation year 


(c) its taxable income (determined before taking into consideration the speci- 
fied future tax consequences for the year or that preceding year, as the case 
may be) was not more than $10,000, and 
(d) no tax was payable by it under any of Parts 1.3, VI and VI.1 (determined 
before taking into consideration the specified future tax consequences for the 
year or that preceding year, as the case may be), 
it may, instead of paying the instalments required by subsection (1), pay to the 
Receiver General at the end of the third month following the end of the year the 
total of the taxes payable by it under this Part and Parts 1.3, VI and VI.1 for the 


year. 


S. 157(3)(a) 


The portion of subsec. 157(2) before para. (c) amended by 1998, c. 19, subsec. 184(1), 
applicable to taxation years that end after February 22, 1994. The portion formerly 
read: 


(2) Where a corporation 
(a) has held out the prospect that it will make allocations in proportion to 
patronage to its customers of a taxation year as described by section 135, or 
(b) is a credit union, 

and for the year or the immediately preceding taxation year 


Paras. 157(2)(c) and (d) amended by 1997, c. 25, subsec. 49(2), applicable to amounts 
that become payable after 1995. Paras. (c) and (d) formerly read: 


(c) its taxable income was not more than $10,000, and 
(d) no tax was payable by it under any of Parts 1.3, VI and VI.1, 


All that portion of subsec. 157(2) following para. (c) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 94(3), applicable to 1992 er seq. That portion formerly read: 


(d) no tax was payable by it under Part VI.1, 


it may, instead of paying the instalments required by subsection (1), pay to the 
Receiver General at the end of the third month following the end of the year the 
total of the taxes payable by it under this Part and Part VI.1 for the year. 


(2.1) $1,000 threshold — Where 


(a) the total of the taxes payable under this Part and Parts 1.3, VI, 
VL1 and XIII.1 by a corporation for a taxation year (determined 
before taking into consideration the specified future tax conse- 
quences for the year), or 


(b) the corporation’s first instalment base for the year, 


is not more than $1,000, the corporation may, instead of paying the 
instalments required for the year by paragraph (1)(a), pay to the Re- 
ceiver General, under paragraph (1)(b), the total of the taxes paya- 
ble by it under this Part and Parts 1.3, VI, VI.1 and XII.1 for the 
year. 


Related Provisions: 156.1(1)— No instalment required. 


History: Subsec. 157(2.1) amended by 2001, c. 17, subsec. 153(3) to add the refer- 
ences to Part XIII.1, applicable to 2001 et seq. 


Para. 157(2.1)(a) amended by 1997, c. 25, subsec. 49(3), applicable to amounts that 
become payable after 1995. Para. (a) formerly read: 


(a) the total of the taxes payable (before taking into consideration any amount 
referred to in any of subparagraphs 161(7)(a)(ii) to (x) that was excluded or de- 
ducted, as the case may be) under this Part and Parts 1.3, VI and VI.1 by a corpo- 
ration for a taxation year, or 


Subsec. 157(2.1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 94(4), appli- 
cable to 1992 et seg. Subsec. (2.1) formerly read: 


(2.1) Where 


(a) the total of the taxes payable (before taking into consideration any 
amount referred to in any of subparagraphs 161(7)(a)Gi) to (viii) that was 
excluded or deducted, as the case may be) under this Part and Part VI.1 by a 
corporation for a taxation year, or 


(b) the corporation’s first instalment base for the year 
is not more than $1,000, the corporation may, instead of paying the instalments 
required by paragraph (1)(a) for the year, pay to the Receiver General, pursuant 


to paragraph (1)(b), the total of the taxes payable by it under this Part and Part 
VI.1 for the year. 


Para. 157(2.1)(a) amended by 1994, c. 7, Sch. VI (1992, c. 29), s. 7, to substitute 

“161(7)(a)(ii) to (viii)” for “161(7)(a)(ii) to (vii)”, applicable to 1992 er seq. 

Para. 157(2.1)(a) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 130, applicable 
(a) to 1990 et seq.; and 


(b) with respect to amounts referred to in para. 161(7)(a), in respect of subsequent 
taxation years referred to in that para. ending after 1989. 


Para. (a) formerly read: 


(a) the total of the taxes payable under this Part, Part 1.3 and Part VI.1 by a 
corporation for a taxation year, Or 


(3) Private, mutual fund and non-resident-owned 
investment corporations — Notwithstanding subsection (1), 
the amount payable for a taxation year by a corporation to the Re- 
ceiver General on or before the last day of any month in the year 
shall be deemed to be the amount, if any, by which 


(a) the amount so payable as determined under that subsection 
for the month 
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exceeds 


(b) where the corporation is neither a mutual fund corporation 
nor a non-resident-owned investment corporation, '/i2 of the cor- 
poration’s dividend refund (within the meaning assigned by sub- 
section 129(1)) for the year, 


(c) where the corporation is a mutual fund corporation, '/i2 of the 
total of 


(i) the corporation’s capital gains refund (within the meaning 
assigned by section 131) for the year, and 


(ii) the amount that, by virtue of subsection 131(5), iS the 
corporation’s dividend refund (within the meaning assigned 
by section 129) for the year, 


Proposed Amendment — 157(3)(c) | 


(c) if the corporation is a mutual fund corporation, 2 of the 
total of 


@) the corporation’ S capital gains refund (within the mean- 
ing assigned by section 131) for the year, and 


(ii) the amount that, because of subsection 131(5) or, where 
the corporation is a prescribed labour-sponsored venture 
capital corporation, because of subsection ee 1), is the 
corporation’ s dividend refund (within the ee ae 
by section 129) for the year, 
Application: The July 18, 2005 draft legislation (Part 2 — technical), s. 150, will 
amend para. 1573)c) to read as above, applicable to 1999 et seq. 
Technical Notes: Section 157 requires a corporation to pay monthly jpselments of 
its total tax payable under Parts I. 1.3, VI, VII and XHL.1 of the Act. Subsection 
157(3) allows corporations to reduce each monthly instalment by '/2 of the amount of 
certain tax refunds, including the “dividend refund” under section 129. For most mu- 
tual fund corporations, the dividend refund amount is computed according to rules 
set out in subsection 131(5). Paragraph 157(3)(c), which allows a mutual fund corpo- 
ration to apply its dividend refund to reduce its instalments, therefore refers to sub- 
section 131(5). However, prescribed labour-sponsored venture capital corporations 
(LSVCCs), which are by definition mutual fund corporations, do not use subsection 
131(5) to compute their dividend refunds — instead, they use special rules in subsec- 
tion 131(11). To ensure that subsection 157(3) applies appropriately to LSVCCs, this 
amendment adds to paragraph 157(3)(c) a reference to subsection 131(11). 


(d) where the corporation is a non-resident-owned investment 
corporation, '/i2 of the corporation’s allowable refund (within the 
meaning assigned by section 133) for the year, and 


(e) '/i2 of the total of the amounts each of which is deemed by 
subsection 125.4(3), 125.5(3), 127.1(1) or 127.41(3) to have 
been paid on account of the corporation’s tax payable under this 
Part for the year. 
Related Provisions: 131(5) — Dividend refund to mutual fund corporation; 136 — 
Cooperative not private corporation — exception. 
History: Para. 157(3)(e) amended by 1998, c. 19, subsec. 184(2), applicable to taxa- 
tion years that end after February 22, 1994 except that, 
(a) for taxation years that ended before 1995, the para. shall be read without refer- 
ence to “125.4(3)”; and 
(b) for taxation years that ended before November 1997, the para. shall be read 
without reference to “125.5(3)” 
Para. 157(3)(e) formerly read: 
e) '/i2 of the total of all amounts each of which is an amount deemed by subsec- 
tion 125.4(3) or 127.41(3) to have been paid on account of the corporation’s tax 
payable under this Part for the year. 
Para. 157(3)(e) amended by 1996, c 21, s. 41 
merly read: 


, applicable to 1995 et seg. Para. (e) for- 


(e) '/i2 of the amount deemed by subsection 127.41(3) to have been paid on ac- 
count of the corporation’s tax payable under this Part for the year. 


Para. 157(3)(e) added by 1995, c. 3, s. 47, applicable to taxation years that end after 
February 22, 1994. i 
Para. 157(3)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 94(5), applica- 
ble to 1993 et seq. Para. (b) formerly read: 
(b) where the corporation is a private corporation, '/i2 of the corporation’s divi- 
dend refund (within the meaning assigned by section 129) for the year, 
Interpretation Bulletins: IT-243R4: Dividend refund to private corporations. 
(4) Definitions — In this section, “first instalment base” and “sec- 


ond instalment base” of a corporation for a taxation year have the 
meanings prescribed by regulation. 
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Regulations: ’, “second instalment base’”’). 


Definitions [s. 157]: “amount” — 248(1); “associated”? — 256; “balance-due day” — 
248(1); “business limit” — 125(2)—(S.1), 248(1); “calendar year’ — Interpretation Act 
37(1)(a); “capital gain” — 39(1)(a), 248(1); “capital gains refund’ — 131(2); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “credit union” — 137(6), 248(1); “dividend 
refund” — 129(1)(a); “first instalment base” — 157(4), Reg. 5301(1); “mutual fund 
corporation” — 131(8); “non-resident-owned investment corporation’ — 133(8), 
248(1); “prescribed”, “regulation” — 248(1); “resident in Canada” — 250; “second in- 
stalment base” — 157(4), Reg. 5301(2); “share” — 248(1); “specified future tax conse- 
quence” — 248(1); “tax payable” — 248(2); “taxable income” — 2(2), 248(1); “taxa- 
tion year” — 249. 


5301 (meaning of “first instalment base’ 


157.1 (1) Instalment deferral for January, February and 
March 2002 — Definitions — The following definitions apply in 
this section. 


“eligible corporation’’, 
corporation 


for a particular taxation year, means a 


(a) that is resident in Canada throughout the particular taxation 
year; and 


(b) of which the taxable capital employed in Canada, within the 
meaning assigned by Part I.3, for its preceding taxation year did 
not exceed, 


(i) if the corporation is not associated with any other corpora- 
tion in the particular taxation year, $15 million, and 


(11) if the corporation is associated with one or more other 
corporations in the particular taxation year, the amount by 
which $15 million exceeds the total of the taxable capital em- 
ployed in Canada, within the meaning assigned by Part I.3, 
of those other corporations for their last taxation years that 
ended in the last calendar year that ended before the end of 
the particular taxation year. 


Related Provisions: 
88(1)(e.2) — 


2)(j.92) — Amalgamation — continuing corporation; 
Winding-up; 181.2(1), 181.3(1) — Taxable capital employed in Canada. 


“eligible instalment day” of an eligible corporation means a day in 
January, February or March, 2002, on which an instalment on ac- 
count of the corporation’s tax payable under this Part for the taxa- 
tion year that includes that day would become payable 


(a) if this Act were read without reference to this section; and 


(b) if, in the case of a corporation that is not required by section 
157 to make instalment payments on account of its tax payable 
under this Part for the taxation year, it were so required. 


(2) Deferred balance-due day — An eligible corporation’s bal- 
ance-due day for a taxation year that ends after 2001 is deemed to 
be the later of 


(a) the day that would otherwise be the corporation’s balance- 
due day for the taxation year, and 


(b) the day that is six months after the corporation’s last eligible 
instalment day in the taxation year. 


(3) Deferred instalment day — An amount that would, because 
of paragraph 157(1)(a), otherwise become payable in respect of a 
taxation year by an eligible corporation on an eligible instalment 
day of the corporation does not become payable on that day but 
becomes payable 


(a) if the particular day that is six months after the eligible in- 
stalment day is in the taxation year, on the particular day; and 


(b) in any other case, on the day that is deemed by subsection (2) 
to be the corporation’s balance-due day for the taxation year. 


History: S. 157.1 added by 2002, c. 9, s. 42, applicable to taxation years that end after 
2001. 


Definitions [s. 157.1]: “amount” — 248(1); “associated” — 256; “balance-due 


day” — 157.1(2), 248(1); “Canada”. — 255, Interpretation Act 35(1); “corporation” — 
248(1), Interpretation Act 35(1); “eligible corporation”, “eligible instalment day” — 
157.1(1); “month” — Interpretation Act 35(1); “resident in Canada” — 250; “taxable 


capital employed in Canada’? — 181.2(1), 181.3(1); “taxation year” — 249, 


158. Payment of remainder — Where the Minister mails a no- 
tice of assessment of any amount payable by a taxpayer, that part of 
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the amount assessed then remaining unpaid is payable forthwith by 
the taxpayer to the Receiver General. 

Related Provisions: 156.1(4) — Obligation of individual to pay balance by balance- 
due date: 157(1)(b) — Obligation of corporation to pay balance; 161.4(1) — No re- 
quirement to pay balance of $2 or less; 164(3) —Interest on overpayments; 
220(3.8) — Fee for NSF cheques; 220(4) — Security for taxes; 222-225 — Collection 
of taxes: 225.1 — Collection restrictions; 248(7)(a) — Mail deemed received on day 
mailed. 

Selected Cases [s. 158]: Markevich v. R., [2003] 1 C.T.C. 83 (SCC) (Federal 
limitation period of six years applies to federal taxes and provincial periods to provin- 
cial taxes): Lambert v. R., [1976] C.T.C. 611 (FCA) (Subsequent reassessment not af- 
fecting validity of issued certificate in respect of unpaid balance for tax). 


Definitions [s. 158]: “assessment”, “Minister”, “taxpayer ’ — 248(1). 


159. (1) Person acting for another — For the purposes of this 
Act, where a person is a legal representative of a taxpayer at any 
time, 
(a) the legal representative is jointly and severally liable with the 
taxpayer 


‘Proposed Amendment — 159(1 )(a) opening words 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), s. 250, will 
amend the opening words of para. 159(1)(a) by substituting “jointly and severally, or 
solidarily.” for “jointly and severally”, to come into force on Royal Assent. — 
Technical Notes: See under 12(4). 


(i) to pay each amount payable under this Act by the tax- 
payer at or before that time and that remains unpaid, to the 
extent that the legal representative is at that time in posses- 
sion or control, in the capacity of legal representative, of pro- 
perty that belongs or belonged to, or that is or was held for 
the benefit of, the taxpayer or the taxpayer’s estate, and 


(ii) to perform any obligation or duty imposed under this Act 
on the taxpayer at or before that time and that remains out- 
standing, to the extent that the obligation or duty can reason- 
ably be considered to relate to the responsibilities of the legal 
representative acting in that capacity; and 


(b) any action or proceeding in respect of the taxpayer taken 
under this Act at or after that time by the Minister may be so 
taken in the name of the legal representative acting in that ca- 
pacity and, when so taken, has the same effect as if it had been 
taken directly against the taxpayer and, if the taxpayer no longer 
exists, as if the taxpayer continued to exist. 
Related Provisions: 150(3) — Obligation to file taxpayer’s return; 227.1 — Liabil- 
ity of corporate directors; 248(7)(a) — Mail deemed received on day mailed. 
History: Subsec. 159(1) amended by 1998, c. 19, s. 185, in force on June 18, 1998. 
Subsec. 159(1) formerly read: 


(1) Payment on behalf of others — Where the Minister mails to a person re- 
quired by section 150 to file a return of the income of a taxpayer for a taxation 
year a notice of assessment of any amount payable for the year by or in respect 
of the taxpayer, that part of the amount assessed then remaining unpaid is paya- 
ble forthwith by the person to the Receiver General to the extent that the person 
has or had, at any time after the end of the taxation year, in his or her possession 
or control property belonging to the taxpayer or the taxpayer’s estate and on 
payment thereof the person shall be deemed to have made the payment on behalf 
of the taxpayer. 


(2) Certificate before distribution — Every legal representative 
(other than a trustee in bankruptcy) of a taxpayer shall, before dis- 
tributing to one or more persons any property in the possession or 
control of the legal representative acting in that capacity, obtain a 
certificate from the Minister, by applying for one in prescribed 
form, certifying that all amounts 
(a) for which the taxpayer is or can reasonably be expected to 
become liable under this Act at or before the time the distribu- 
tion is made, and 
(b) for the payment of which the legal representative is or can 
reasonably be expected to become liable in that capacity 
have been paid or that security for the payment thereof has been 
accepted by the Minister. 
Related Provisions: 159(3) — Liability where property distributed with no certifi- 
cate: 159(3.1) — Appropriation of property: 220(4) — Security for taxes; 227.1 — Lia- 
bility of directors for withholding taxes. 


S. 159(3)(¢) 


History: Subsec. 159(2) amended by 1998, c. 19, s. 185, in force on June 18, 1998. 
Subsec. 159(2) formerly read: 


(2) Every person (other than a trustee in bankruptcy) who is an assignee, liquida- 
tor, receiver, receiver-manager, administrator, executor or any other like person 
(in this section referred to as the “responsible representative”) administering. 
winding up, controlling or otherwise dealing with a property. business or estate 
of another person shall, before distributing to one or more persons any property 
over which the responsible representative has control in the capacity of the re- 
sponsible representative, obtain a certificate from the Minister, by applying 
therefor in prescribed form, certifying that all amounts 
(a) for which any taxpayer is liable under this Act in respect of the taxation 
year in which the distribution is made, or any preceding taxation year, and 
(b) for the payment of which the responsible representative is or can reason- 
ably be expected to become liable in that capacity 


have been paid or that security for the payment thereof has been accepted by the 
Minister. 


That portion of subsec. 159(2) preceding para. (a) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), s. 131, applicable to applications made after December 17, 1991. That 
portion formerly read: 
(2) Every person (other than a trustee in bankruptcy) who is an assignee, liquida- 
tor, receiver, receiver-manager, administrator, executor, or any other like person, 
(in this section referred to as the “responsible representative’) administering, 
winding up, controlling or otherwise dealing with a property, business or estate 
of another person, before distributing to one or more persons any property over 
which the responsible representative has control in that capacity, shall obtain a 
certificate from the Minister certifying that all amounts 
Selected Cases [subsec. 159(2)]: Paquet v. MNR, [1992] 1 C.T.C. 2699 (TCC) 
(Appellant not responsible representative of taxpayer corporation, not personally liable 
for payment of tax owed by latter), Flemming Estate v. MNR, [1983] CC. 321 
(FCTD); rev'd in part [1984] C.T.C. 352. (sub nom. R. v. Parsons) (FCA) (No need to 
seek certificate from Minister when requirements of section do not cover directors of 
corporation). 
Interpretation Bulletins: IT-488R2: Winding-up of 90%-owned taxable Canadian 
corporations (archived); CPP-2: Canada pension plan — status of employer where trus- 


tee in bankruptcy, receiver or receiver and manager is appointed; UI-3: Unemployment 
Insurance Act — status of employer where trustee in bankruptcy, receiver or receiver 
and manager is appointed. 

information Circulars: 78-10R4: Books and records retention/destruction; 82-6R4: 


Clearance certificate; 98-1R: Collections policies. 


Forms: TX19: Asking for clearance certificate. 


(3) Personal liability — Where a legal representative (other than 
a trustee in bankruptcy) of a taxpayer distributes to one or more 
persons property in the possession or control of the legal representa- 
tive, acting in that capacity, without obtaining a certificate under 
subsection (2) in respect of the amounts referred to in that subsec- 
tion, the legal representative is personally liable for the payment of 
those amounts to the extent of the value of the property distributed, 
and the Minister may at any time assess the legal representative in 
respect of any amount payable because of this subsection, and the 
provisions of this Division apply, with any modifications that the 
circumstances require, to an assessment made under this subsection 
as though it had been made under section 152. 


Proposed Amendment — 159(3) - 


(3) Personal liability — If a legal representative (other than a 
trustee in bankruptcy) of a taxpayer distributes to one or more per- 
sons property in the possession or control of the legal representa- 
tive, acting in that capacity, without obtaining a certificate under 
subsection (2) in respect of the amounts referred to in that 
subsection, 


(a) the legal representative is personally liable for the payment 
of those amounts to the extent of the value of the property 
distributed; 


(b) the Minister may at any time assess the legal representative 
in respect of any amount payable because of this subsection; 
and 


(c) the provisions of this Division (including, for greater cer- 
tainty, the provisions in respect of interest payable) apply, with 
any modifications that the circumstances require, to an assess- 
ment made under this subsection as though it had been made 
under section 152 in respect of taxes payable under this Part. 
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S. 159(3) 


Application: The July 18, 2005 draft legislation (Part 2— technical), s. 151, will _ 
amend subsec. 159(3) to read as above, applicable to assessment made after Dece 
ber 20, 2002. . : — 


Technical Notes: Subsection 15‘ 
acting for another person is jointly and s 2 
the other person under the Act, to the extent that the representative has possession 
and control of the other person’s assets. If the representative distributes assets of the — 
other person before. obtainii 1g a certificate from the Minister of National Revenue _ 
that the other person’s tax debts have been paid, the Minister may, under subsection _ 
159(3), assess the representative for the amount of the debt. . 


Subsection 159(3) is amended to clarify that a legal representative so assessed after 
December 20, 2002 is subject to interest on the assessment without any limit on the 


amount of interest for which the representative may be liable. 


Related Provisions: 159(3.1) — Appropriation of property; 222(5)(c) — Restart of 
10-year collection limitation period. 


History: Subsec. 159(3) amended by 1998, c. 19, s. 185, in force on June 18, 1998. 
Subsec. 159(3) formerly read: 


(3) Where a responsible representative distributes to one or more persons pro- 
perty over which the responsible representative has control in that capacity with- 
out obtaining a certificate under subsection (2) in respect of the amounts referred 
to in that subsection, the responsible representative is personally liable for the 
payment of those amounts to the extent of the value of the property distributed 
and the Minister may assess the responsible representative therefor in the same 
manner and with the same effect as an assessment made under section 152. 


Selected Cases [subsec. 159(3)]: Flemming Estate v. MNR, [1983] C.T.C. 321 
(FCTD); rev'd in part [1984] C.T.C. 352, (sub nom. R. v. Parsons) (FCA) (No need to 
seek certificate from Minister when requirements of section do not cover directors of 
corporation). 


Interpretation Bulletins: [T-488R2: Winding-up of 90%-owned taxable Canadian 
corporations (archived). 


Information Circulars: 98-1R: Collections policies. 


(3.1) Appropriation of property — For the purposes of subsec- 
tions (2) and (3), an appropriation by a legal representative of a tax- 
payer of property in the possession or control of the legal represen- 
tative acting in that capacity is deemed to be a distribution of the 
property to a person. 


History: Subsec. 159(3.1) added by 1998, c. 19, s. 185, in force on June 18, 1998. 


(4) [Repealed] 


History: Subsec. 159(4) repealed by 2001, c. 17, subsec. 154(1), applicable to individ- 
uals who cease to be resident in Canada after October 1, 1996. The subsec. formerly 
read: 


(4) Election on emigration — Where an individual to whom subsection 
128.1(4) applies 


(a) so elects in prescribed manner on or before the individual’s balance-due 
day for the taxation year in which the individual ceased to be resident in 
Canada, and 


(b) furnishes to the Minister security acceptable to the Minister for payment 
of any tax under this Act the payment of which is deferred by the election, 


all or any portion of such part of that tax as is equal to the amount, if any, by 
which that tax exceeds the amount that would be that tax if this Act were read 
without reference to subsection 128.1(4) may, subject to subsection (4.1), be 
paid in such number of equal annual instalments as is specified in the election by 
the individual. 


Subsec. 159(4) substituted by 1994, c. 21, s. 78, applicable to changes in residence 
occurring after 1992. That subsec. formerly read: 


(4) Election where subsec. 48(1) applicable — Where subsection 48(1) is ap- 
plicable in respect of a taxpayer who has ceased to be resident in Canada in a 
taxation year, and the taxpayer so elects and furnishes the Minister with security 
acceptable to the Minister for payment of any tax the payment of which is de- 
ferred by the election, notwithstanding any provision of this Part respecting the 
time within which payment shall be made of the tax payable under this Part by 
the taxpayer for the year, all or any portion of such part of that tax as is equal to 
the amount, if any, by which that tax exceeds the amount that that tax would be, 
if this Act were read without reference to subsection 48(1), may be paid in such 
number (not exceeding 6) of equal consecutive annual instalments as is specified 
by the taxpayer in the election, the first instalment of which shall be paid on or 
before the day on or before which payment of that tax would, but for the elec- 
tion, have been required to be made and each subsequent instalment of which 
shall be paid on or before the next following anniversary of that day. 


(4.1) [Repealed] 
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History: Subsec. 159(4.1) repealed by 2001, c. 17, subsec. 154(1), applicable to indi- 
viduals who cease to be resident in Canada after October 1, 1996. The subsec. formerly 
read: 
(4.1) Idem — Where an individual to whom subsection 128.1(4) applies elects 
under subsection (4), 
(a) the number of equal annual instalments provided in the election shall be 


deemed to be the lesser of 6 and such other number as is specified in the 
election by the individual; 


(b) the first instalment shall be paid on or before the individual’s balance- 
due day for the taxation year; and 


(c) each subsequent instalment shall be paid on or before the next following 
anniversary of the day described in paragraph (b). 


Subsec. 159(4.1) added by 1994, c. 21, s. 78, applicable to changes in residence occur- 
ring after 1992. 


(5) Election where certain provisions applicable [on 
death] — Where subsection 70(2), (5) or (5.2) of this Act or sub- 
section 70(9.4) of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, is applicable in respect of a taxpayer who 
has died, and the taxpayer’s legal representative so elects and fur- 
nishes the Minister with security acceptable to the Minister for pay- 
ment of any tax the payment of which is deferred by the election, 
notwithstanding any provision of this Part or the Income Tax Appli- 
cation Rules respecting the time within which payment shall be 
made of the tax payable under this Part by the taxpayer for the taxa- 
tion year in which the taxpayer died, all or any portion of such part 
of that tax as is equal to the amount, if any, by which that tax ex- 
ceeds the amount that that tax would be, if this Act were read with- 
out reference to subsections 70(2), (5) and (5.2) and the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, were read 
without reference to subsections 70(2), (5), (5.2) and (9.4) of that 
Act, may be paid in such number (not exceeding 10) of equal con- 
secutive annual instalments as is specified by the legal representa- 
tive in the election, the first instalment of which shall be paid on or 
before the day on or before which payment of that tax would, but 
for the election, have been required to be made and each subsequent 
instalment of which shall be paid on or before the next following 
anniversary of that day. 

Related Provisions: 159(5.1) — Pre-1972 professional business; 159(6) — Meaning 
of “tax payable under this Part”; 159(7) — Form and manner of election, and interest. 


Regulations: 1001 (prescribed manner of making election). 
I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-212R3: 
Income of deceased persons — rights or things; IT-278R2: Death of a partner or of a 
retired partner. 


Forms: 12075: Election to defer payment of income tax under subsec. 159(5) by a 
deceased taxpayer’s legal representative or trustee; T4011: Preparing returns for de- 
ceased persons [guide]. 


(5.1) Idem [pre-1972 professional business] — Where, in the 
taxation year in which a taxpayer dies, an amount is included in 
computing the taxpayer’s income by virtue of paragraph 23(3)(c) of 
the Income Tax Application Rules, the provisions of subsection (5) 
apply, with such modifications as the circumstances require, as 
though the amount were an amount included in computing the tax- 
payer’s income for the year by virtue of subsection 70(2) or ‘an 
amount deemed to have been received by the taxpayer by virtue of 
subsection 70(5). 


Related Provisions: 70(2) — Deceased taxpayer — amounts receivable; 70(5) — 
Depreciable and other capital property. 


I.T. Application Rules: 23(3). 


Interpretation Bulletins: IT-212R3: Income of deceased persons — rights or things; 
IT-278R2: Death of a partner or of a retired partner. 


(6) Idem — For the purposes of subsection (5), the “tax payable 
under this Part” by a taxpayer for the taxation year in which the 
taxpayer died includes any tax payable under this Part by virtue of 
an election in respect of the taxpayer’s death made by the tax- 
payer's legal representative under subsection 70(2) or under the 
provisions of that subsection as they are required to be read by vir- 
tue of the Income Tax Application Rules. 
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(6.1) Election where subsec. 104(4) applicable — Where a 
time determined under paragraph 104(4)(a), (a.1), (a.2), (a.3), (a.4), 
(b) or (c) in respect of a trust occurs in a taxation year of the trust 
and the trust so elects and furnishes to the Minister security accept- 
able to the Minister for payment of any tax the payment of which is 
deferred by the election, notwithstanding any other provision of this 
Part respecting the time within which payment shall be made of the 
tax payable under this Part by the trust for the year, all or any por- 
tion of the part of that tax that is equal to the amount, if any, by 
which that tax exceeds the amount that that tax would be if this Act 
were read without reference to paragraph 104(4)(a), (a.1), (a.2), 
(a.3), (a.4), (b) or (c), as the case may be, may be paid in the num- 
ber (not exceeding 10) of equal consecutive annual instalments that 
is specified by the trust in the election, the first instalment of which 
shall be paid on or before the day on or before which payment of 
that tax would, but for the election, have been required to be made 
and each subsequent instalment of which shall be paid on or before 
the next following anniversary of that day. 


Related Provisions: 104(5.3) — Election to postpone deemed disposition; 1597): 
Form and manner of election, and interest. 


History: Subsec. 159(6.1) amended by 2001, c. 17, subsec. 154(2), applicable to 2000 

et seg. The subsec. formerly read: 
(6.1) Where a day determined under paragraph 104(4)(a), (a.1), (b) or (c) in re- 
spect of a trust occurs in a taxation year of the trust and the trust so elects and 
furnishes to the Minister security acceptable to the Minister for payment of any 
tax the payment of which is deferred by the election, notwithstanding any other 
provision of this Part respecting the time within which payment shall be made of 
the tax payable under this Part by the trust for the year, all or any portion of such 
part of that tax as is equal to the amount, if any, by which that tax exceeds the 
amount that that tax would be if this Act were read without reference to para- 
graph 104(4)(a), (a.1), (b) or (c), as the case may be, may be paid in such number 
(not exceeding 10) of equal consecutive annual instalments as is specified by the 
trust in the election, the first instalment of which shall be paid on or before the 
day on or before which payment of that tax would, but for the election, have 
been required to be made and each subsequent instalment of which shall be paid 
on or before the next following anniversary of that day. 


Subsec. 159(6.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 95, applicable to 1993 
et Seq. 
Forms: T2223: Election under s. 159(6.1) by trust to defer payment of income tax. 


(7) Form and manner of election and interest — Every elec- 
tion made by a taxpayer under subsection (4) or (6.1) or by the legal 
representative of a taxpayer under subsection (5) shall be made in 
prescribed form and on condition that, at the time of payment of 
any amount payment of which is deferred by the election, the tax- 
payer shall pay to the Receiver General interest on the amount at 
the prescribed rate in effect at the time the election was made, com- 
puted from the day on or before which the amount would, but for 
the election, have been required to be paid to the day of payment. 
Related Provisions: 221.1 — Application of interest where legislation retroactive; 
248(11) — Interest compounded daily. 
History: Subsec. 159(7) amended by 1994, ¢. 7, Sch. VIII (1993, c. 24), s. 95, applica- 
ble to 1993 et seg. Subsec. (7) formerly read: 
(7) Every election made by a taxpayer under subsection (4) or by the legal repre- 
sentative of a taxpayer under subsection (5), as the case may be, shall be made in 
prescribed form and in prescribed manner and on condition that, at the time of 
payment of any amount payment of which is deferred by the election, the tax- 
payer shall pay to the Receiver General interest on the amount at the prescribed 
rate in effect at the time the election was made computed from the day on or 
before which the amount would, but for the election, have been required to be 
paid to the day of payment. 
Selected Cases [subsec. 159(7)]: Agnew (Estate) v. R., [1978] C.T.C. 351 (FCA) 
(Interest rate held to be rate at time of election to defer tax payment). 
Regulations: 4301 (a) (prescribed rate of interest). 
Forms: T2075: Election to defer payment of income tax under subsec. 159(5) by a 
deceased taxpayer’s legal representative or trustee, T2223: Election under s. 159(6.1) 
by trust to defer payment of income tax. 
Selected Cases [s. 159]: Armstrong v. R., [1998] 4 C.T.C. 2006 (TCC) (Assessment 
under this provision did not revive right to attack assessments); RMM Canadian 
Enterprises Inc. y. R., [1997] 3 C.T.C. 2103 (TCC) (Agent or instrumentality used to 
distribute deemed dividend liable under s. 215 or s. 159); Westbrook Management Ltd. 
y. Canada, [1996] 1 C.T.C. 2516 (TCC) (Assessment cannot raise a liability which has 
become statute-barred). 
Definitions [s. 159]: “amount”, “assessment”, “balance-due day” — 248(1); ““Can- 
ada” — 255: “individual”, “legal representative”, “Minister”, “person”, “prescribed” — 


S. 160(1) 


248(1); “prescribed rate” — Reg. 4301; “property” — 248(1); “taxation year” — 249; 
“tax payable under this Part” — 159(6); “taxpayer” — 248(1). 


160. (1) Tax liability re property transferred not at arm’s 
length — Where a person has, on or after May 1, 1951, transferred 
property, either directly or indirectly, by means of a trust or by any 
other means whatever, to 


(a) the person’s spouse or common-law partner or a person who 
has since become the person’s spouse or common-law partner, 


(b) a person who was under 18 years of age, or 


(c) a person with whom the person was not dealing at arm’s 
length, 


the following rules apply: 


(d) the transferee and transferor are jointly and severally liable 
to pay a part of the transferor’s tax under this Part for each taxa- 
tion year equal to the amount by which the tax for the year is 
greater than it would have been if it were not for the operation of 
sections 74 to 75.1 of this Act and séction 74 of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, in re- 
spect of any income from, or gain from the disposition of, the 
property so transferred or property substituted therefor, and 


‘Proposed Amendment — 160(1)(d) 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
251(1), will amend para. 160(1)(d) by substituting “jointly and severally, or solidarily.” 
for “jointly and severally”, to come into force on Royal Assent. 


Technical Notes: See under 12(4). 


(e) the transferee and transferor are jointly and severally liable to 
pay under this Act an amount equal to the lesser of 


oposed Amendment — 160(1)(e) opening words © 
\PF tion: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
251(2), will amend the opening words of para. 160(1)(e) by substituting “jointly and 
severally, or solidarily,” for “jointly and severally”, to come into force on Royal 


Assent. 
Technical Notes: See under 12(4). 


(i) the amount, if any, by which the fair market value of the 
property at the time it was transferred exceeds the fair market 
value at that time of the consideration given for the property, 
and 


(ii) the total of all amounts each of which is an amount that 
the transferor is liable to pay under this Act in or in respect 
of the taxation year in which the property was transferred or 
any preceding taxation year, 


but nothing in this subsection shall be deemed to limit the liability 
of the transferor under any other provision of this Act. 


Proposed Amendment — 160(1) after (e)(i) 


~ Gi) the total of all amounts each of which is an amount that 

the transferor is liable to pay under this Act (including, for 

greater certainty, an amount that the transferor is liable to 

pay under this section, regardless of whether the Minister 

has made an assessment under subsection (2) for that 

~ amount) in or in respect of the taxation year in which the 
property was transferred or any preceding taxation year, 


but nothing in this subsection limits the liability of the transferor 
under any other provision of this Act or of the transferee for the 
interest that the transferee is liable to pay under this Act on an 
assessment in respect of the amount that the transferee is liable to 
pay because of this subsection. 

Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. ; 


152(1), will amend the portion of subsec. 160(1) after subpara, (e)(i) to read as 
above, applicable in respect of assessments made after December 20, 2002. 


Technical Notes: The amount that a taxpayer is liable to pay in respect of the 
transfer of property from a non-arm’s length tax debtor is determined under subsec- 
tion 160(1). The Minister may assess the taxpayer for such a liability under subsec- 
tion 160(2). Paragraph 160(1)(e) is amended, in respect of assessments made after 
December 20, 2002, to clarify that the assessment of the taxpayer is subject to inter- 
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est, without any limit on the amount of interest for which the taxpayer may be liable. _ 
[This overrules Algoa Trust, [1998] 4 C.T.C. 2001 (TCC) — ed.] — 


Related Provisions: 74—75.1 — Attribution of income on non-arm’s length trans- 
fers; 160(3.1) — Fair market value of undivided interest in property; 160(4) — Trans- 
fer to spouse on breakdown of marriage; 188(2) — Liability where revoked charity 
transfers property; 248(5) — Substituted property. 


History: Subsec. 160(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner’, applicable to 2001 et seg., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Selected Cases [subsec. 160(1)]: Madsen y. R., [2006] 3 C.T.C. 181 (FCA) 
(Vague and uncertain promise to pay does not constitute consideration); Addison & 
Leyen Ltd. v. Canada (CCRA), [2006] 3 C.T.C. 95 (FCA); rev’g [2005] 2 C.T.C. 201 
(FC) (Court has jurisdiction to review ministerial discretion to assess in egregious 
circumstances); Ducharme y. R., [2005] 2 C.T.C. 323 (FCA) (Rental payments were 
well under market value for property; no “transfer”); Madsen v. R., [2005] 2 C.T.C. 
2163 (TCC); add’ reasons to [2004] 4 C.T.C. 2492 (TCC) (Promise to pay when funds 
available insufficient to prevent application of provision); Larochelle v. R., [2005] 1 
C.T.C. 2476 (TCC) (FMV is the same for transferor and transferee); Piuze v. R. (2002), 
[2004] 5 C.T.C. 2050 (TCC) (Dividends may still be dividends and transfers without 
consideration even if not formally declared); Reagh vy. R., [2004] 3 C.T.C. 2336 (TCC) 
(Lack of knowledge of transferor’s tax debt by transferee irrelevant); Wannan vy. R., 
[2004] 1 C.T.C. 326 (FCA); aff’g [2003] 2 C.T.C. 2303 (TCC) (Liability survives 
bankruptcy and discharge of transferor); Goldberg v. R., [2003] 2 C.T.C. 2592 (TCC) 
(Transfer to trust to pay family expenses caught by provision); Caron vy. R. , [2002] 3 
C.T.C. 2369 (TCC) (Transfer of funds occurred even when taxpayer retained power of 
attorney on bank account of transferee); VDS Management Inc. vy. Canada (A.-G.), 
[2002] 3 C.T.C. 189 (BC SC) (Postponement of claim not a transfer of property): 
Gestion Yvan Drouin Inc. v. R., [2001] 2 C.T.C. 2315 (TCC) (Crown may have onus of 
proof in subsec. 160(1) appeals); Gaucher v. R., [2001] 1 C.T.C. 125 (FCA); rev’g 
[2000] 2 C.T.C. 2734 (TCC) (Taxpayer entitled to raise any defence, even if liability as 
between Minister and primary taxpayer definitively settled. Schafer disapproved); 
Raphael y. R., [2000] 4 C.T.C, 2620 (TCC) (No consideration within matrimonial 
context); Filippazzo v. R., [2000] 3 C.T.C. 2691 (TCC) (Provision applies to assess- 
ments under 227.1 as well as to ordinary tax assessments); Medland vy. R., [1999] 4 
C.T.C. 293 (FCA); aff’g [1997] 1 C.T.C. 2702 (TCC) (Transfer may be direct or 
indirect); Ho-A-Shoo v. Canada (A.-G.), [2000] 2 C.T.C. 155 (Ont SCJ) (Unassessed 
interest may not be contemplated by provision); Biderman vy. R., [2000] 2 C.T.C. 35 
(FCA); aff'g [1998] 4 C.T.C. 2144 (TCC) (Improper disclaimer of estate meant pro- 
perty had been acquired and later transferred; provision applicable); LeBlanc v. R., 
[1999] 1 C.T.C. 2825 (TCC) (Withdrawals from RRSP to fund obligation to support 
spouse not transfers); Michaud y. R., [1998] 4 C.T.C. 2675 (TCC) (Payment of mort- 
gage as part of family obligations is not a transfer); Ruffolo v. R., [1998] 4 C.T.C. 2114 
(TCC) (Dividends not carved out from concept of transfer); Algoa Trust v. R., [1998] 4 
C.T.C. 2001 (TCC) (No new tax debt established and no need for new assessment): 
Cooke v. R., [1997] 2 C.T.C. 254 (FCA) (Transfer not made “pursuant” to agreement 
which contained no mention of any transfer of property); Placements R.I.O. Inc. v. R., 
[1997] 2 C.T.C. 2513 (TCC) (What matters is the “transfer” of property, not the partic- 
ular means by which it occurs); Heavyside v. Canada, [1997] 2 C.T.C. 1 (FCA) (Extin- 
guishment of transferor’s tax liability by discharge from bankruptcy does not affect 
transferee’s separate and continuing liability); 755579 Canada Inc. v. Canada, [1997] | 
C.T.C. 2011 (TCC) (Dividend is “transfer’” of property); Gamache v. Canada, [1996] 3 
C.T.C. 2597 (TCC) (Tax liability was discharged by bankruptcy; transferee not liable 
under provision); Hamel v. MNR, [1996] 2 C.T.C. 2046 (TCC) (Indirect transfer can 
trigger liability for assessment); Caplan v. MNR, [1995] 2 C.T.C. 2932D (TCC) 
(Where tax debtor granted discharge from bankruptcy, no longer any tax liability in 
year of transfer and assessment issued thereafter was ineffective); Route Canada Real 
Estate Inc. y. Canada, [1995] 2 C.T.C. 2430 (TCC) (Underlying tax liability of trans- 
feror is relevant); Cox v. Canada, [1995] 2 C.T.C. 2094 (TCC) (Transactions void 
against trustee valid unless challenged by trustee; transfer was effective if not 
attacked); Achtem v. MNR, [1995] 1 C.T.C. 2941 (TCC) (Liability of transferee extends 
to all amounts owing by transferor at date of transfer); Davis y. Canada, [1994] 2 
C.T.C. 2033 (TCC) (Consideration given for transfer of property by way of dividend); 
Delisle v. Canada, [1995] 1 C.T.C. 2007 (TCC) (Taxpayer never had benefit of money 
transferred to her account and acted as agent only for transferor); Dupuis (A.C.) v. Can- 
ada, [1993] 2 C.T.C. 2032 (TCC) (Assessment under provision not subject to limitation 
periods in subsec. 152(4)); Algoa Trust v. Canada, [1993] 1 C.T.C. 2294 (TCC) (Cash 
dividend but not stock dividend is transfer of property under provision); Mah (F.) v. 
Canada, [1993] 1 C.T.C. 422 (FCTD) (Transferee not liable under provision unless and 
until he had knowledge of transfer and took steps in relation to property); Kostiuk (B.) 
v. MNR, [1993] 1 C.T.C. 31 (FCTD) (Transfer of property effective at time agreement 
executed); Furfaro-Siconolfi v. MNR, [1990] 1 C.T.C. 188 (FCTD) (“Transferred” 
means transfer of beneficial ownership, not necessarily possession). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-258R2: Transfer of property to a spouse; IT-260R: 
Transfer of property to a minor; IT-369R: Attribution of trust income to settlor: IT-510: 
Transfers and loans of property made after May 22, 1985 to a related minor; IT-511R: 
Interspousal and certain other transfers and loans of property. 


Information Circulars: 98-1R: Collections policies. 
1.T. Technical News: 4 (section 160 — the Davis case). 


Proposed Amendm« 


Income Tax Act, Part I 


(1.1) Joint liability where subsec. 69(11) applies — Where a 
particular person or partnership is deemed by subsection 69(11) to 
have disposed of a property at any time, the person referred to in 
that subsection to whom a benefit described in that subsection was 
available in respect of a subsequent disposition of the property or 
property substituted for the property is jointly and severally liable 
with each other taxpayer to pay a part of the other taxpayer’s liabili- 
ties under this Act in respect of each taxation year equal to the 
amount determined by the formula 


— 160(1.1) opening words 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
251(3), will amend the portion of subsec. 160(1.1) before the formula by substituting 


“jointly and severally, or solidarily,” for “jointly and severally”, to come into force mn 


Royal Assent. 
Technical Notes: Sce under 12(4 


A-B 
where 


A is the total of amounts payable under this Act by the other tax- 
payer in respect of the year, and 


B_ is the amount that would, if the particular person or partnership 
were not deemed by subsection 69(11) to have disposed of the 
property, be determined for A in respect of the other taxpayer in 
respect of the year, 


but nothing under this subsection is deemed to limit the liability of 
the other taxpayer under any other provision of this Act. 


Proposed Amendment — 160(1.1) closing words 


but nothing in this subsection limits the liability of the other tax- 
payer under any other provision of this Act or of any person for 
the interest that the person is liable to pay under this Act on an 
assessment in respect of the amount that the person is liable to pay - 
because of this subsection. a _ _ 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 


152(2), will amend the closing words of subsec. 160(1.1) to read as above, applicable 
in respect of assessments made after December 20, 2002. oo 


Technical Notes: Subsection 160(1.1) provides that where subsection 69(11) ap- 
plies to deem a disposition of property to have occurred at fair market value, both the” 
person disposing of the property and the person acquiring the property are jointly and 
severally liable for the payment of each other’s liabilities arising under the Act as a 


result of that disposition. The Minister of National Revenue may assess the person. 


for such a liability under subsection 160(2). Subsection 160(1.1) is amended, in re- 

spect of assessments made after December 20, 2002, to clarify that the assessment of 
the taxpayer is subject to interest. [This overrules Algoa Trust, [1998] 4 C.T.C. 2001 . 
(TCC) — ed.} oe : oo 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec. 160(1.1) added by 1998, c. 19, subsec. 186(1), applicable in respect 
of dispositions that are deemed by subsec. 69(11) to occur after April 26, 1995. 


(1.2) Joint liability — tax -on split income — A parent of a 
specified individual is jointly and severally liable with the indivi- 
dual for the amount required to be added because of subsection 
120.4(2) in computing the specified individual’s tax payable under 
this Part for a taxation year if, during the year, the parent 


Proposed Amendment — 160(1.2) opening words — 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
251(4), will amend the opening words of subsec. 160(1.2) by substituting “jointly and 
severally, or solidarily,” for “jointly and severally”, to come into force on Royal 
Assent. : 


Technical Notes: See under 12(4). 


(a) carried on a business that purchased goods or services from a 
business the income of which is directly or indirectly included in 
computing the individual’s split income for the year; 


(b) was a specified shareholder of a corporation that purchased 
goods or services from a business the income of which is di- 
rectly or indirectly included in computing the individual’s split 
income for the year; 
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Proposed Amendment — 160(1.2)(a), (b) 


(a) carried on a business that was provided property or services 
by a partnership or trust all or a portion of the income of which 
partnership or trust is directly or indirectly included in comput- 
ing the individual’s split income for the year, — ae 
(b) was a specified shareholder of a corporation that was pro- 
vided property or services by a partnership or trust all or a por- : 
tion of the income of which partnership or trust is directly or 


indirectly included in computing the individual’s split income — 


for the year, . 


Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. 
152(3), will amend paras. 160(1.2)(a) and (b) to read as above, applicable after De- 


cember 20, 2002. _ 


Technical Notes: Subsection 160(1.2), which applies in respect of tax owing on 
split income, is amended in two respects. —rr—“—™_O—SsSsh 


First, paragraphs 160(1.2)(a). (b) and (d) are amended to repl: ce the phrase “goods or 
services” with the phrase “property or services” as a conseq 
changes made to paragraphs (b) and (c) of the definition “sp. 

120.4(1). These amendments apply after December 20, 2002 


subsection 


f the same _ 


(c) was a specified shareholder of a corporation, dividends on 
the shares of the capital stock of which were directly or indi- 
rectly included in computing the individual’s split income for 
the year; 


(d) was a shareholder of a professional corporation that pur- 
chased goods or services from a business the income of which is 
directly or indirectly included in computing the individual’s split 


income for the year; or 

Proposed Amendment — 160(1.2)(d) 
(d) was a share 
provided prope 
portion of the 1 


y or services by a partnership or trust all or a 
or indirectly included in computing the individual’s split in- 
come for the year, or — 

Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. 

152(4), will amend para. 160(1.2)(d) to read as above, applicable after December 20. 

2002. ; 


Technical Notes: See under 160(1.2)(a), (6). 


(e) was a shareholder of a professional corporation, dividends on 
the shares of the capital stock of which were directly or indi- 
rectly included in computing the individual’s split income for 


the year. 
Proposed Addition — 160(1.2) closing words © 

but nothing in this subsection limits the liability of the specified 
individual under any other provision of this Act or of the parent 
for the interest that the parent is liable to pay under this Act on an 
assessment in respect of the amount that the parent is liable to pay 
because of this subsection. 

Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
152(5), will add the above closing words to subsec. 160(1.2), applicable in respect of 
assessments made after December 20, 2002. : 
Technical Notes: Second, a “postamble” is added to subsection 160(1.2) to clarify 


that, in respect of assessments made under subsection 160(2) after December 20, 
2002, the assessment is subject to interest. 


History: Subsec. 160(1.2) added by 2000, c. 19, s. 46, applicable to 2000 et seg. 


(2) Assessment — The Minister may at any time assess a tax- 
payer in respect of any amount payable because of this section and 
the provisions of this Division apply, with any modifications that 
the circumstances require, in respect of an assessment made under 


this section as though it had been made under section 152. 
Proposed Amendment — 160(2) 


(2) Assessment — The Minister may at any time assess a tax- 
payer in respect of any amount payable because of this section, 
and the provisions of this Division (including, for greater cer- 
tainty, the provisions in respect of interest payable) apply, with 
any modifications that the circumstances require, in respect of an 


der of a professional corporation that was 


ome of which partnership or trust is directly 


S. 160(3)(a) 


assessment made under this section as though it had been made 
under section 152 in respect of taxes payable under this Part. 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 


152(6), will amend subsec, 160(2) to read as above, applicable in respect of assess- 
ments made after December 20, 2002. 3 


Technical Notes: Subsection 160(2) allows the Minister of National Revenue to 
assess a taxpayer at any time in respect of liabilities arising under section 160, with 
such assessment having the same effect as if it had been made under section 152. 
Subsection 160(2) is amended, in respect of assessments made after December 20, 
2002, to clarify that the assessment is subject to interest. 


Related Provisions: 152 — Assessment; 222(5)(c) — Restart of 10-year collection 
limitation period. 


History: Subsec. 160(2) amended by 1998, c. 19, subsec. 186(2), in force on June 18, 
1998. Subsec. 160(2) formerly read: 


(2) Minister may assess transferee — The Minister may at any time assess a 
transferee in respect of any amount payable by virtue of this section and the 
provisions of this Division are applicable, with such modifications as the circum- 
stances require, in respect of an assessment made under this section as though it 
had been made under section 152. 


Selected Cases [subsec. 160(2)]: Phillips (E.) v. Canada, [1993] 2 C.T.C. 2110 
(TCC) (Assessment under provision cannot include amounts in respect of transferor’s 
provincial tax liability). 


Proposed Addition — 160(2.1) 


(2.1) Assessment — The Minister may at any time assess a tax- 
payer in respect of any amount payable because of paragraph 
94(3)(d) or (e) and the provisions of this Division (including, for 
greater certainty, the provisions in respect of interest payable) ap- 
ply, with any modifications that the circumstances require, in re- 
spect of an assessment made under this section as though it had 
been made under section 152 in respect of taxes payable under 
Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), subsec. 
35(1), will add subsec. 160(2.1), applicable to assessments made after 2002. - 
Technical Notes: New subsection 160(2.1) allows the Minister of National Reve- 
nue to assess a taxpayer at any time in respect of any amount payable because of 
paragraph 94(3)(d) or (e). Such an assessment has the same effect as if it had been 


made under section 152 and is subject to interest. For more information on 
paragraphs 94(3)(d) and (e), see the commentary on those provisions. 


Related Provisions: 160(3) — Discharge of liability. 


(3) Discharge of liability — Where a particular taxpayer has be- 
come jointly and severally liable with another taxpayer under this 
section in respect of part or all of a liability under this Act of the 
other taxpayer, 


Proposed Amendment — 160(3) opening words 


(3) Discharge of liability — Where a particular taxpayer has 
become jointly and severally, or solidarily, liable with another 
taxpayer under this section or because of paragraph 94(3)(d) or (e) 
in respect of part or all of a liability under this Act of the other 
taxpayer, 

Application: The July 18, 2005 draft legislation (Part | — NRTs and FIEs). subsec. 


35(2), will amend the opening words of subsec. 160(3) to read as above, applicable 
to assessments made after 2002. 


Technical Notes: Subsection 160(3) provides that, where a taxpayer becomes 
jointly and severally liable with another taxpayer under subsection 160(1) or ad.) 
with respect to a tax liability of the other person, a payment by the particular tax- 
payer on account of the particular taxpayer's tax liability will discharge the joint 
liability to the extent of the payment. 


Subsection 160(3) is amended so that it also applies where the particular taxpayer has 
become jointly and severally, or solidarily, liable with another taxpayer under be- 
cause of paragraph 94(3)(d) or (e) in respect of part or all of a liability under this Act 
of the other taxpayer. (The expression “solidarily” is added to ensure that the Act 
appropriately reflects both the civil law of the province of Quebec and the law of 
other provinces.) For more information on paragraphs 94(3)(d) and (e), see the com- 
mentary on those provisions. 


(a) a payment by the particular taxpayer on account of that tax- 
payer’s liability shall to the extent of the payment discharge the 
joint liability; but 
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Proposed Amendment — 160(3)(a) 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
251(5), will amend para. 160(3)(a) by substituting “their liability” for “the joint liabil- 
ity”, to come into force on Royal Assent. _ 
Technical Notes: See under 12(4). 


(b) a payment by the other taxpayer on account of that tax- 
payer’s liability discharges the particular taxpayer’s liability 
only to the extent that the payment operates to reduce that other 
taxpayer’s liability to an amount less than the amount in respect 
of which the particular taxpayer is, by this section, made jointly 
and severally liable. 


Proposed Amendment — 160(3)(b) - 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
251(6), will amend para. 160(3)(b) by substituting “jointly and severally, or solidarily,” 
for “jointly and severally”, to come into force on Royal ‘Assent. oO 


Technical Notes: See under 12(4). 


History: Subsec. 160(3) amended by 1998, c. 19, subsec. 186(2), in force on June 18, 
1998. Subsec. 160(3) formerly read: 
(3) Rules applicable — Where a transferor and transferee have, by virtue of 
subsection (1), become jointly and severally liable in respect of part or all of a 
liability of the transferor under this Act, the following rules apply: 
' (a) a payment by the transferee on account of the transferee’s liability shall 
to the extent thereof discharge the joint liability; but 
(b) a payment by the transferor on account of the transferor’s liability only 
discharges the transferee’s liability to the extent that the payment operates to 
reduce the transferor’s liability to an amount less than the amount in respect 
of which the transferee was, by subsection (1); made jointly and severally 
liable. 


(3.1) Fair market value of undivided interest — For the pur- 
poses of this section and section 160.4, the fair market value at any 
time of an undivided interest in a property, expressed as a propor- 
tionate interest in that property, is, subject to subsection (4), 
deemed to be equal to the same proportion of the fair market value 
of that property at that time. 


Proposed Amendment — 160(3.1) 
Application: The July 18, 2005 draft legislation (Part 3 —bijuralism), subsec. 
251(6), will amend subsec. 160(3.1) by substituting “undivided interest, or for civil law 
an undivided right,” for “undivided interest” and “proportionate interest or right” for 
“proportionate interest’, to come into force on Royal Assent. Ly 
Technical Notes: See under 12(4). 


History: Subsec. 160(3.1) added by 2000, c. 30, s. 170, applicable to transfers of pro- 
perty made after June 4, 1999. 


(4) Special rules re transfer of property to spouse [or 
common-law partner] — Notwithstanding subsection (1), where 
at any time a taxpayer has transferred property to the taxpayer’s 
spouse or common-law partner pursuant to a decree, order or judg- 
ment of a competent tribunal or pursuant to a written separation 
agreement and, at that time, the taxpayer and the spouse or com- 
mon-law partner were separated and living apart as a result of the 
breakdown of their marriage or common-law partnership, the fol- 
lowing rules apply: 


(a) in respect of property so transferred after February 15, 1984, 


(i) the spouse, or common-law partner shall not be liable 
under subsection (1) to pay any amount with respect to any 
income from, or gain from the disposition of, the property so 
transferred or property substituted therefor, and 


(ii) for the purposes of paragraph (1)(e), the fair market value 
of the property at the time it was transferred shall be deemed 
to be nil, and 


(b) in respect of property so transferred before February 16, 
1984, where the spouse or common-law partner would, but for 
this paragraph, be liable to pay an amount under this Act by vir- 
tue of subsection (1), the spouse’s or common-law partner’s lia- 
bility in respect of that amount shall be deemed to have been 
discharged on February 16, 1984, 


but nothing in this subsection shall operate to reduce the taxpayer’s 
liability under any other provision of this Act. 
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Related Provisions: 248(5) — Substituted property. 


History: Subsec. 160(4) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner’; by 2000, c. 12, Sch. 2, s. 7, to replace 
“spouse’s’ with “spouse’s or common-law partner’s”; and by 2000, c. 12, Sch. 2, s. 9, 
to replace “marriage” with “marriage or common-law partnership”, applicable to 2001 
et seq., in force July 31, 2000. See also the transitional rules reproduced in the History 
to 248(1)common-law partner”. 


Selected Cases [Subsec. 160(4)]: Apa v. R., [2004] 2 C.T.C. 2776 (TCC) (No 
liability where taxpayers separated and transfer made pursuant to separation 
agreement); Cartier v. R., [2000] 2 C.T.C. 2709 (TCC) (Transfer not in consideration 
of marriage contract); Cooke y. R., [1997] 2 C.T.C. 254 (FCA) (Transfer not made 
“pursuant” to agreement which contained no mention of any transfer of property). 


Information Circulars: 98-1R: Collections policies. 


Selected Cases [s. 160]: Gosselin v. R., [1997] 2 C.T.C. 2830 (TCC) (50-50 
shareholding meant factual non-arm’s length); Sinnott v. Canada, [1996] 3 C.T.C. 2144 
(TCC) (No consideration given for transfer of funds to pay household expenses); 
Hewett v. Canada, [1996] 1 C.T.C. 2675 (TCC) (Value of property for application of 
provision is value to transferor, not transferee). 


Definitions [s. 160]: “amount”, “assessment”, “business”, “common-law partner”, 
“common-law partnership” — 248(1); “corporation” — 248(1), Interpretation Act 
35(1); “dividend” — 248(1); “fair market value” — 160(3.1); ‘individual’? — 248(1); 
“Minister” — 248(1); “parent” — 252(2)(a); “person”, “professional corporation’, 


“property”, “separation agreement’, “share”, “shareholder” — 248(1); “specified indi- 
vidual” — 120.4(1), 248(1): “specified shareholder” — 248(1); “split income” — 
120.4(1), 248(1); “substituted property” — 248(5); “taxation year’ — 249; “tax- 


payer” — 248(1); “trust” — 104(1), 248(1), (3). 


160.1 (1) Where excess refunded — Where at any time the 
Minister determines that an amount has been refunded to a taxpayer 
for a taxation year in excess of the amount to which the taxpayer 
was entitled as a refund under this Act, the following rules apply: 


(a) the excess shall be deemed to be an amount that became pay- 
able by the taxpayer on the day on which the amount was re- 
funded; and 


(b) the taxpayer shall pay to the Receiver General interest at the 
prescribed rate on the excess (other than any portion thereof that 
can reasonably be considered to arise as a consequence of the 
operation of section 122.5 or 122.61) from the day it became 
payable to the date of payment. 

Related Provisions: 160.1(3)— Assessment; 161.1 — Offset of refund interest 


against arrears interest; 221.1 — Application of interest where legislation retroactive; 
248(11) — Interest compounded daily. 


Regulations: 4301(a) (prescribed rate of interest). 


(1.1) Liability for refund by reason of s. 122.5 [GST 
credit] — If a person is a qualified relation of an individual (within 
the meaning assigned by subsection 122.5(1)), in relation to one or 
more months specified for a taxation year, the person and the indi- 


vidual are jointly and severally, or solidarily, liable to pay the lesser 
of 


(a) any excess described in subsection (1) that was refunded in 
respect of the taxation year to, or applied to a liability of, the 
individual as a consequence of the operation of section 122.5, 
and 


(b) the total of the amounts deemed by subsection 122.5(3) to 
have been paid by the individual during those specified months. 


Related Provisions: 160.1(2) — Liability still exists under other provisions; 
160.1(3) — Assessment. 


(2) Liability under other provisions — Subsection (1.1) does 
not limit a person’s liability under any other provision of this Act. 


(2.1) Liability for refunds by reason of section 122.61 
[Child Tax Benefit] — Where a person was a cohabiting spouse 
or common-law partner (within the meaning assigned by section 
122.6) of an individual at the end of a taxation year, the person and 
the individual are jointly and severally liable to pay any excess de- 
scribed in subsection (1) that was refunded in respect of the year to, 
or applied to a liability of, the individual as a consequence of the 
operation of section 122.61 if the person was the individual’s co- 
habiting spouse or common-law partner at the time the excess was 
refunded, but nothing in this subsection shall be deemed to limit the 
liability of any person under any other provision of this Act. 
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Related Provisions: 160.1(3) — Assessment. 


(2.2) Liability for excess refunds under section 126.1 to 
partners [UI premium tax credit] — Every taxpayer who, on 
the day on which an amount has been refunded to, or applied to the 
liability of, a member of a partnership as a consequence of the oper- 
ation of subsection 126.1(7) or (13) in excess of the amount to 
which the member was so entitled, is a member of that partnership 
is jointly and severally liable with each other taxpayer who on that 
day is a member of the partnership to pay the excess and to pay 
interest on the excess, but nothing in this subsection shall be 
deemed to limit the liability of any person under any other provi- 
sion of this Act. 


Proposed Amendment — 160.1(2.1), (2.2) 


Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), s. 252, will 
amend subsecs. 160.1(2.1) and (2.2) by substituting “jointly and severally, or 
solidarily,” for “jointly and severally”, to come into forge o Royal Assent. 


Technical Notes: See under 12(4). 


(3) Assessment — The Minister may at any time assess a tax- 
payer in respect of any amount payable by the taxpayer because of 
subsection (1) or (1.1) or for which the taxpayer is liable because of 
subsection (2.1) or (2.2), and this Division applies, with such modi- 
fications as the circumstance require, in respect of an assessment 
made under this section as though it were made under section 152. 


Proposed Amendment —160.1(3) 


(3) Assessment — The Minister may at any time assess a tax- — 
payer in respect of any amount payable by the taxpayer because of | 
subsection (1) or ( ( 
of subsection (/ 2.2), and the provisions of this Divisi 


(including, for greater certainty, the provisions in respect of int 


est payable) apply, with any modifications that the circumstances _ 


require, in respect of an assessment made under this section, as 
though it were made under section 152 in respect of taxes payable _ 
under this Part, except that no interest is payable on an amount 
assessed in respect of an excess referred to in subsection (1) that 
can reasonably be considered to arise as a consequence of the op- 
eration of section 122.5 or 122.61. _ rr — 
Application: The July 18, 2005 draft legislation (Par 2-— 
amend subsec. 160.1(3) to read as above, applicable to asses: 
cember 20,2002, . _ 
Technical Notes: Subsection 160.1(3) allows the Minister of National Revenue to _ 
assess a taxpayer in respect of excess refunds and overpayments for which the tax- 
payer is jointly and severally liable under subsection 160.1(1), C.D, 2.) er 2.2). 
Subsection 160.1(3) is amended, in respect of such assessments made after Decem- 
ber 20, 2002, to clarify that such an assessment is subject to interest, except that no 
interest is payable to the extent that the excess refund is attributable to the overpay- 
ment of a GST tax credit or a child tax benefit. 
C.T.C. 2001 (TCC), decided under 1601) — ed.| 


Selected Cases [subsec. 160.1(3)]: Maite v. R.. [2004] 1 C.T.Cs 2823 (TCC) 
(Interest applicable to excess refunds, even if such refunds applied against other tax 
debts). 


schnical), s, 153, will 
ts made after De- 


(4) Where amount applied to liability — Where an amount is 
applied to a liability of a taxpayer to Her Majesty in right of Canada 
in excess of the amount to which the taxpayer is entitled as a refund 
under this Act, this section applies as though that amount had been 
refunded to the taxpayer on the day on which it was so applied. 
History [s. 160.1]: Subsec. 160.1(1.1) amended and subsec. (1.2) added by 2002, c. 
9, s. 43, applicable to amounts deemed to be paid during months specified for 2001 et 
seg. Subsec. (1.1) formerly read: 
(1.1) Where a person is a qualified relation of an individual for a taxation year 
(within the meaning assigned by subsection 122.5(1)), the person and the indivi- 
dual are jointly and severally liable to pay amy excess described in subsection (1) 
that was refunded in respect of the year to, or applied to a liability of, the indivi- 
dual as a consequence of the operation of section 122.5, but nothing in this sub- 
section shall be deemed to limit the liability of any person under any other provi- 
sion of this Act. 
Subsec. 160.1(2.1) amended by 2000, c. 12. Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seg., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


or for which the taxpayer is liable because — 


[This overrules Algoa Trust, [1998] 4 


S. 160.2(1) 


Subsec. 160.1(2.2) added, subsec. (3) amended, by 1994, c. 8, s. 25, applicable to 1993 

et seg. Subsec. (3) formerly read: 
(3) Assessment — The Minister may at any time assess a taxpayer in respect of 
any amount payable by the taxpayer because of subsection (1) or (1.1) or for 
which the taxpayer is liable because of subsection (2.1), and this Division ap- 
plies, with such modifications as the circumstances require, to an assessment 
made under this section as though it had been made under section 152. 

Para. 160.1(1)(b) amended by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 16(1), to add 

reference to s. 122.61, applicable after 1992. 

Subsec. 160.1(2) repealed by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 16(2), applica- 

ble to 1993 et seq. Subsec. (2) formerly read: 
(2) Joint and several liability — Where an individual resided at the end of a 
taxation year with a person who was a supporting person (within the meaning 
assigned by subsection 122.2(2)) of an eligible child of the individual for that 
year, the individual and that person are jointly and severally liable to pay any 
excess described in subsection (1) that was refunded to the individual in respect 
of the year as a consequence of the operation of section 122.2 or 164.1 and inter- 
est on such excess, but nothing in this subsection shall be deemed to limit the 
liability of any person under any other provision of this Act. 

Subsec. 160.1(2.1) added, and subsec. (3) amended by 1994, c. 7, Sch. VII (1992, ‘c, 

48), subsec. 16(3), applicable to 1991 et seq. except that in its application to the 1991 

and 1992 taxation years subsec. (3) shall be read as follows: 
(3) The Minister may at any time assess a taxpayer in respect of any amount 
payable by the taxpayer because of subsection (1) or (1.1) or for which the tax- 
payer is liable because of subsection (2) or (2.1), and the provisions of this Divi- 
sion apply, with such modifications as the circumstances require, in respect of an 
assessment made under this section as though it had been made under section 
527 

Subsec. 160.1(3) formerly read: 
(3) The Minister may at any time assess a taxpayer in respect of any amount 
payable by the taxpayer by virtue of subsection (1) or (1.1) or for which the 
taxpayer is liable by virtue of subsection (2) of this section or subsection 
160.1(2.1) of the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, and the provisions of this Division are applicable, with such modifications 
as the circumstances require, in respect of an assessment made under this section 
as though it had been made under section S22 

Para. 160.1(1)(b) amended by 1994, c. 7, Sch. I (1991, c. 49), subsec. 132(1), to add 

“(other than any portion thereof that can reasonably be considered to arise as a conse- 

quence of the operation of section 122.5)”, applicable to 1989 et seq. 

Subsec. 160.1(4) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 132(2), applicable 

to 1990 et seq. 

Definitions [s. 160.1]: “amount”, “assessment” — 248(1); “child” — 252(1); “co- 

habiting spouse or common-law partner” — 122.6; ‘common-law partner’, “common- 

law partnership’ — 248(1); “Her Majesty” — Interpretation Act 35(1); “individual”, 

“Minister” — 248(1); “months specified” — 122.5(4); “person”? — 248(1); “prescribed 

rate’ —Reg. 4301; “qualified relation” — 122.5(1); “taxation year’ — 249; “tax- 

payer” — 248(1). 


160.2 (1) Joint and several liability in respect of amounts 
received out of or under RRSP — Where 


(a) an amount is received out of or under a registered retirement 
savings plan by a taxpayer other than an annuitant (within the 
meaning assigned by subsection 146(1)) under the plan, and 


(b) that amount or part thereof would, but for paragraph (a) of 
the definition “benefit” in subsection 146(1), be received by the 
taxpayer as a benefit (within the meaning assigned by that 
definition), 


the taxpayer and the last annuitant under the plan are jointly and 
severally liable to pay a part of the annuitant’s tax under this Part 
for the year of the annuitant’s death equal to that proportion of the 
amount by which the annuitant’s tax for the year is greater than it 
would have been if it were not for the operation of subsection 
146(8.8) that the total of all amounts each of which is an amount 
determined under paragraph (b) in respect of the taxpayer is of the 
amount included in computing the annuitant’s income by virtue of 
that subsection, but nothing in this subsection shall be deemed to 
limit the liability of the annuitant under any other provision of this 
Act. 


Proposed Amendment — 160.2(1) closing words 


the taxpayer and the last annuitant under the plan are jointly and 
severally, or solidarily, liable to pay a part of the annuitant’s tax 
under this Part for the year of the annuitant’s death equal to that 
proportion of the amount by which the annuitant’s tax for the year 
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is greater than it would have been if it were not for the operation — 
of subsection 146(8.8) that the total of all amounts each of which — 
is an amount determined under paragraph (b) in respect of the tax- 


payer is of the amount included in computing the annuitant’s in- 
come because of that subsection, but nothing in this subsection 
limits the liability of the annuitant under any other provision of 


this Act or of the taxpayer for the interest that the taxpayer is Ha: 
ble to pay under this Act on an assessment in respect of the | 


amount that the taxpayer is liable to pay eee of this 
subsection. 


Application: The July 18. 2005 draft legislation (Part 2 — penne. bee 
154(1), will amend the closing words of subsec. 160.2(1) to read as above, applicable 
to assessments made after December 20, 2002. 


Technical Notes: Subsection 160.2(1) provides that a taxpayer who receives bene- 


fits out of another person’s registered retirement savings plan is jointly and severally 
liable for the portion of that other person’s tax that is attributable to those benefits. 
Subsection 160.2(2) provides a similar result with respect to benefits received out of 
another person’s registered retirement income fund. The Minister may assess the tax- 
payer for such a liability under subsection 160.2(3). 


Subsections 160,2(1), (2) and (3) are amended, in respect of assessments made after 


December 20, 2002. to clarify that the assessment is subject to interest, without any 
limit on the amount of interest for which the taxpayer may be liable. [This overrules 
Algoa Trust, [1998] 4 C.T.C. 2001 (TCC), decided under 160(1) — ed.] 


Interpretation Bulletins: IT-SOOR: RRSPs — death of an annuitant. 


(2) Joint and several liability in respect of amounts 


received out of or under RRIF — Where 


pare 


where 


A is the amount of the taxpayer's § tax under ae Part for ‘that 
tion year, and 


Bis the amount that would be the one s tax under oe Part 
for that taxation year if no amount were deemed by section _ 
75.2 to have been received by the taxpayer out of or under the . 
annuity in that taxation year. 


Related Provisions: 160. 2(2.2) — No limitation on. Jia 160. 265) 
applicable when (2.1) applies. : 


(2.2) No limitation on OE < 1 limits 
neither 


(a) the liability of the. taxpayer iefored: to in 1 subsectio | 
under any other provision of this Act; nor 


(b) the liability of an annuitant or policynolaee refetied” ton 
subsection (2.1) for the interest that the annuitant or policy- — 
holder is liable to pay under this Act on an assessment in re- _ 
spect of the amount that the annuitant or policyholder is i liable 
to pay because of that subsection. : 
Application: The July [8, 2005 draft legislation (Part 2 — technical), subsec. 


154(3), will add subsecs. 160. 2 1) and (2. 2), applicable to assessments made after 
2005. _ 


Technical Notes: New subsection 160.2(2.1) applies to annuities that are “qualify- : 
ing trust amnuities” with respect to a taxpayer (as defined in new subsection 


(a) an amount is received out of or under a registered retirement | 60.011(2)). : 
income fund by a taxpayer other than an annuitant (within the | 4 distinguishing feature of a qualifying trust annuity with respect to a taxpayer is that - 


meaning assigned by subsection 146.3(1)) under the fund, and 


(b) that amount or part thereof would, but for paragraph 
146.3(5)(a), be included in computing the taxpayer’s income for 


the year of receipt pursuant to subsection 146.3(5), 


the annuitant thereunder is a trust under which the taxpayer is a beneficiary. Such an 
annuity will typically be acquired and held either by the trust that is the annuitant — 
under the annuity, or by the estate of a deceased spouse, common-law partner. parent — 
or grandparent of the taxpayer which acquired the annuity with proceeds received 
from a registered retirement savings plan or registered retirement income fund of the 


the taxpayer and the annuitant are jointly and severally liable to pay deceased individual or from a registered pension plan in which the deceased indivi- 


a part of the annuitant’s tax under this Part for the year of the annui- 


dual participated. 


tant’s death equal to that proportion of the amount by which the | Where the cost of a qualifying trust annuity with respect to a taxpayer is deductible — 


annuitant’s tax for the year is greater than it would have been if it 
were not for the operation of subsection 146.3(6) that the amount 


by the taxpayer under paragraph 60(1) and the taxpayer has not died before 2006, — 
new section 75.2 deems amounts payable out of or under the annuity after 2005 and 
before the taxpayer’s death to have been received by the taxpayer. Section 75.2 also 


determined under paragraph (b) is of the amount included in com- | deems the taxpayer to have received, immediately before death, an amount out of or 
puting the annuitant’s income by virtue of that subsection, but noth- | under the annuity equal to the fair market value of the annuity. By virtue of para-_ 
ing in this subsection shall be deemed to limit the liability of the | graph 56(1)(@.2), the taxpayer is required to include these amounts in computing in- 


annuitant under any other provision of this Act. 


Proposed Amendment — 160.2(2) closing words 


the taxpayer and the annuitant are jointly and severally, or 
solidarily, liable to pay a part of the annuitant’s tax under this Part 


for the year of the annuitant’s death equal to that proportion of the 


amount by which the annuitant’s tax for the year is greater than it 
would have been if it were not for the operation of subsection 
146.3(6) that the amount determined under paragraph (b) is of the 
amount included in computing the annuitant’s income because of 


that subsection, but nothing in this subsection limits the liability 


of the annuitant under any other provision of this Act or of the 
taxpayer for the interest that the taxpayer is liable to pay under 
this Act on an assessment in respect of the amount that the tax- 
payer is liable to pay because of this subsection. 


Application: The July 18, 2005 draft legislation (Part 2 —technical), subsec. 


154(2), will amend the closing words of subsec, 160.2(2) to read as above, applicable | 


to assessments made after December 20, 2002. 
Technical Notes: See under 160.2(1) closing words. 


Proposed Addition — 160.2(2.1), (2.2) 


(2.1) Joint and several liability in respect of a qualifying 


trust annuity — Where a taxpayer is deemed by section 75.2 to 
have received at any time an amount out of or under an annuity 
that is a qualifying trust annuity with respect to the taxpayer, the 
taxpayer, the annuitant under the annuity and the policyholder are 
jointly and severally, or solidarily, liable to pay the part of the 


taxpayer’s tax under this Part for the taxation year of the taxpayer 


that includes that time that is equal to the amount, if any, deter- 
mined by the formula | : 


come under Part [. 


New subsection 160.2(2.1) provides that, where a taxpayer is deemed by section 75.2 2 
to have received an amount from a qualifying trust annuity, the annuitant and the 
policyholder (which may be one and the same) are jointly and severally, or solidarily, 
liable for the portion of the taxpayer's tax that is attributable to the amounts that the — 
taxpayer is deemed to have received from the annuity. The Minister of National Rev- _ 
enue may reassess the annuitant and the policyholder for such a liability ae sub- 
section 160.2(3), 

New subsection 160.2(2.2) provides that the provisions of new subsection 160. ae 1), 
which make the annuitant and policyholder of a “qualifying trust annuity” with re- 
spect to a taxpayer (as defined in new subsection 60.01 1(2)) jointly and severally, or — 
solidarily, liable for a portion of the taxpayer's tax, do not limit the liability of the — 
taxpayer under any provision of the Act. It also provides that there is no limitation on _ 
the liability of the annuitant or policyholder for the interest for which the annuitant or 
policyholder is liable under the Act on an assessment in respect of an amount that the 
annuitant or policyholder is liable to pay because of subsection 160.2(2.1), 


(3) Minister may assess recipient — The Minister may at any 
time assess a taxpayer in respect of any amount payable by virtue of 
this section and the provisions of this Division are applicable, with 
such modifications as the circumstances require, in respect of an 
assessment made under this section as though it had been made 
under section 152. 


Proposed Amendment — 160.2(3) 


(3) Assessment — The Minister may at any time assess a tax- 
payer in respect of any amount payable because of this section, 
and the provisions of this Division (including, for greater cer- 
tainty, the provisions in respect of interest payable) apply, with 
any modifications that the circumstances require, in respect of an © 
assessment made under this section as though it had been made 
under section 152 in respect of taxes payable under this Part. 
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Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
154(4), will amend subsec. 160.2(3) to read as above, applicable to assessments 
made after December 20, 2002: 


Technical Notes: See under 160.2(1) closing words. 


(4) Rules applicable — Where a taxpayer and an annuitant have, 
by virtue of subsection (1) or (2), become jointly and severally lia- 
ble in respect of part or all of a liability of the annuitant under this 


Act, the following rules apply: 
Proposed Amendment — 160.2(4) opening words 


Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
253(1), will amend the opening words of subsec. 160.2(4) by substituting “jointly and 
severally, or solidarily.” for “jointly and severally”, to come into force on Royal 


Assent. 
Technical Notes: Sce under 12(4). 


(a) a payment by the taxpayer on account of the taxpayer’s la- 
bility shall to the extent thereof discharge the joint liability; but 


Proposed Amendment — 160.2(4)(a) 
Application: The July 


bility”, to come into force on Royal Assent. 
Technical Notes: See under 12(4). 


18, 2005 draft legislation (Part 3— bijuralism), subsec. 
253(2), will amend para. 160.2(4)(a) by substituting “their liability” for “the joint lia- 


S. 160.3(3)(a) 


the income of a taxpayer by virtue of paragraph 56(1)(x) is received 
by a person with whom the taxpayer is not dealing at arm’s length, 
that person is jointly and severally liable with the taxpayer to pay a 
part of the taxpayer’s tax under this Part for the taxation year in 
which the amount is received equal to the amount by which the tax- 
payer’s tax for the year exceeds the amount that would be the tax- 
payer’s tax for the year if the amount had not been received, but 
nothing in this subsection shall be deemed to limit the liability of 
the taxpayer under any other provision of this Act. 


(2) Minister may assess recipient — The Minister may at any 
time assess a person in respect of any amount payable by the person 
by virtue of this section and the provisions of this Division are ap- 
plicable, with such modifications as the circumstances require, in 
respect of an assessment made under this section as though it had 
been made under section 152. 


Proposed Amendment — 160.3(1), (2) 


160.3 (1) Liability in respect of amounts received out of 
or under RCA trust — If an amount required to be included in 
the income of a taxpayer because of paragraph 56(1)(x) is re- 
ceived by a person with whom the taxpayer is not dealing at arm’s 
length, that person is jointly and severally, or solidarily, liable 


(b) a payment by the annuitant on account of the annuitant’s lia- 
bility only discharges the taxpayer’s liability to the extent that 
the payment operates to reduce the annuitant’s liability to an 
amount less than the amount in respect of which the taxpayer 
was, by subsection (1) or (2), as the case may be, made jointly 


with the taxpayer to pay a part of the taxpayer’s tax under this 
Part for the taxation year in which the amount is received equal to 
the amount by which the taxpayer’s tax for the year exceeds the 
amount that would be the taxpayer’s tax for the year if the amount 
had not been received, but nothing in this subsection limits the 


and severally liable. 


Proposed Amendment — 160.2(4)(b) 
Application: The July 18, 


for “jointly and severally”, to come into force on Royal Assent. 
Technical Notes: See under 12(4). 


Proposed Addition — 160.2(5) 


(5) Rules applicable — qualifying trust annuity — Where 
an annuitant or policyholder has, because of subsection (2.1), be- 
come jointly and severally, or solidarily, liable with a taxpayer in 
respect of part or all of a liability of the taxpayer under this Act, 
the following rules apply: _ 


(a) a payment by the annuitant on account of the annuitant’s 
liability, or by the policyholder on account of the policy- 
holder’s liability, shall to the extent of the payment discharge 
their liability, but 


(b) a payment by the taxpayer on account of the taxpayer’s 
liability only discharges the annuitant’s and the policyholder’s 
liability to the extent that the payment operates to reduce the 
taxpayer’s liability to an amount less than the amount in re- 
spect of which the annuitant and the policyholder were, by 
subsection (2.1), made liable. 


Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. 
154(5), will add subsec. 160.2(5), applicable to assessments made after 2005. 


Technical Notes: New subsection 160.2(5) provides that a payment by the annui- 
tant or policyholder of a “qualifying trust annuity” with respect to a taxpayer (as 
defined in new subsection 60.011(2)), on account of the annuitant’s or policyholder’s 
joint liability for a portion of the taxpayer's tax, directly reduces the joint liability to 
the extent of the payment. However, a payment by the taxpayer on account of the 
taxpayer’s tax liability reduces the joint liability of the annuitant and the policyholder 
only to the extent that the payment reduces the total liability of the taxpayer fo an 
amount that is less than the amount in respect of which the annuitant and policy- 
holder were made jointly liable under subsection 160.2(2.1). 


2005 draft legislation (Part 3 — bijuralism), subsec. 
253(3), will amend para. 160.2(4)(a) substituting “jointly and severally, or solidarily,” 


liability of the taxpayer under any other provision of this Act or of 
the person for the interest that the person is liable to pay under 
this Act on an assessment in respect of the amount that the person 
is liable to pay because of this subsection. 


(2) Assessment — The Minister may at any time assess a per- 
son in respect of any amount payable because of this section, and 
the provisions of this Division (including, for greater certainty, the 
provisions in respect of interest payable) apply, with any modifi- 
cations that the circumstances require, in respect of an assessment 
made under this section as though it had been made under section 
152 in respect of taxes payable under this Part. 

Application: The July 18, 2005 draft legislation (Part 2 — technical), s. 155, will 
amend subsecs. 160.3(1) and (2) to read as above. applicable to assessments made 
after December 20, 2002. 

Technical Notes: Subsection 160.3(1) provides that a person who receives benefits 
from a retirement compensation arrangement that relate to another taxpayer's em- 
ployment is jointly and severally liable for the portion of that other taxpayer's tax 
that is attributable to such benefits. The Minister of National Revenue may assess the 
person for such a liability under subsection 160.3(2). Subsections 160.3(1) and (2) 
are amended, in respect of assessments made after December 20, 2002. to clarify that 
such an assessment is subject to interest, without any limit on the amount of interest 
for which the person may be liable. [This overrules Algoa Trust, [1998] 4 C.T.C. 
2001 (TCC), decided under 160(1) — ed.] 


(3) Rules applicable — Where a taxpayer and another person 
have, by virtue of subsection (1), become jointly and severally lia- 
ble in respect of part or all of a liability of the taxpayer under this 
Act, the following rules apply: 


Proposed Amendment — 160.3(3) opening words 


Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
254(1), will amend the opening words of subsec. 160.3(3) substituting “jointly and sev- 
erally. or solidarily,” for “jointly and severally”, to come into force on Royal Assent. 


Technical Notes: See under 12(4). 


(a) a payment by the other person on account of the other per- 
son’s liability shall to the extent thereof discharge the joint lia- 


Definitions [s. 160.2]: “amount”, “annuity”, “assessment”, “Minister” — 248(1); ae 
“qualifying trust annuity” — 60.011(2). 248(1); “registered retirement income fund’ — bility; but 
146.3(1), 248(1); “registered retirement savings plan” — 146(1), 248(1); “taxation 


year” — 249; “taxpayer” — 248(1). 
Interpretation Bulletins [s. 160.2]: IT-500R: RRSPs — death of an annuitant. 


160.3 (1) Liability in respect of amounts received out of or 
amount required to be included in 


under RCA trust — Where an 


Proposed Amendment — 160.3(3)(a) 


Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
254(2), will amend para. 160.3(3)(a) by substituting “their liability” for “the joint la- 
bility”, to come into force on Royal Assent. 


Technical Notes: See under |2(4). 
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S. 160.3(3)(b) 


(b). a payment by the taxpayer on account of the taxpayer’s lia- 
bility only discharges the other person’s liability to the extent 
that the payment operates to reduce the taxpayer’s liability to an 
amount less than the amount in respect of which the other per- 
son was, by subsection (1), made jointly and severally: liable. 


_ Proposed Amendment. 160. 3(3)(b) 


Application: The July 18, 2005. draft legislation (Part 
254(3), will amend para. 160.3(3)(b) by substituting ‘ ‘jointly and severally, oF 
solidarity,” for “jointly and severally”, to come into force on Royal Assent. 


Technical Notes: See under 12(4). 


Related Provisions [s. 160.3]: Part XI.3 — Tax in respect of retirement compensa- 
tion arrangements. 


Definitions [s. 160.3]: “amount” — 248(1); “ 
“Minister”, “person” — 248(1); “taxation year” — 249; 


arm’s length” — 251(1); “assessment”, 
“taxpayer — 248(1). 


160.4 (1) Liability in respect of transfers by insolvent cor- 
porations — Where property is transferred at any time by a cor- 
poration to a taxpayer with whom the corporation does not deal at 
arm’s length at that time and the corporation is not entitled because 
of subsection 61.3(3) to deduct an amount under section 61.3 in 
computing its income for a taxation year because of the transfer or 
because of the transfer and one or more other transactions, the tax- 
payer is jointly and severally liable with the corporation to pay an 
amount of the corporation’s tax under this Part for the year equal to 
the amount, if any, by which the fair market value of the property at 
that time exceeds the fair market value at that time of the considera- 
tion given for the property, but nothing in this subsection limits the 
liability of the corporation under any other provision of us Act. 


Proposed Amendment - _ - 160. 4(1) 


160.4 a) Liability in respect of traneiere by meoiventc cor- 
porations — If property is transferred at any time by a corpora-. 
tion to a taxpayer with whom the corpor: ion does not deal at 
arm’s length at that time and the corporation is not enti led be- | 
cause of subsection 61.3(3) to deduct an amount under section 
61.3 in computing its income for a taxation year because of the 
transfer or because of the transfer and one or more other trans: 
tions, the taxpayer is jointly and severally, or solidarily, liable 
with the corporation to pay the lesser of the corporation’s tax pay- 
able under this Part for the year and the amount, if any, by 


which 
the fair market value of the property at that time exceeds the fair. 
market value at that time of the consideration given for the pro- 
perty, but nothing in this subsection limits the liability of the co: 
poration under any other provision of this Act or of the taxpayer 
for the interest that the taxpayer is liable to pay under thi 
an assessment in respect of the amount that the taxpayer is liable 
to pay because of this subsection. - 
Application: The July 18, 2005 draft legislation (Part 2 chnical), abies. 2 
156(1), will amend subsec. 160.4(1) to read as above, applicable to assessments 
made after December 20, 2002. : 

Technical Notes: Subsection 160, 4(1) applies where a transfer of propery has 
been made by a corporation and, as a consequence of the transfer (or the transfer 
combined with other transactions), the | corporation is precluded under subsection 
61.3(3) from deducting an amount under section 61.3. Where this is the case, the 
transferee is jointly and severally liable with the transferor under subsection 160.4(1) 
for the transferor’s tax under Part I of the Act for the first taxation year of the trans- 
feror that ends after the time of the transfer and for preceding taxation year 
liability of the transferee applies up to the amount, if any, by which the fair market 
value of the property at the time of the transfer exceeds the fare iratket value pf the 
consideration given for the property transferred, - 


In addition, subsection 160. 4(2) provides for joint and several liability of sae. : 
non-arm’s length transferees for the corporation’s Part | tax if the original transferee 
makes a further non-arm’s length transfer and one of the reasons that the transfer was 
made was to prevent the enforcement of section 160.4. 


Under subsection 160.4(3), the Minister of National Revenue may assess a transferee 
for a liability arising under subsections 160. A) or Q), | 


Subsections 160.4(1), (2) and (3) are amended, in respect of assessments made aber 
December 20, 2002, to clarify that such an assessment is subject to interest, without. 
any limit on the amount of interest for which the transferee may be thable. [This 
overrules Algoa Trust, [1998] 4 C.T.C. 2001 (iCO), decided under 160(1) — ed. | 


Related Provisions: 160(3.1) — Fair market value of undivided interest in property. 


Income Tax Act, Part I 


(2) Indirect transfers — Where 


(a) property is transferred at any time from a taxpayer (in this 
subsection referred to as the “transferor”) to another taxpayer (in 
this subsection referred to as the “transferee”) with whom the 
transferor does not deal at arm’s length, 


(b) the transferor is liable because of subsection (1) or this sub- 
section to pay an amount of the tax of another person (in this 
subsection referred to as the “debtor”) under this Part, and 


(c) it can reasonably be considered that one of the reasons of the 
transfer would, but for this subsection, be to prevent the enforce- 
ment of this section, 


the transferee is jointly and severally liable with the transferor and 
the debtor to pay an amount of the debtor’s tax under this Part equal 
to the lesser of the amount of such tax that the transferor was liable 
to pay at that time and the amount, if any, by which the fair market 
value of the property at that time exceeds the fair market value at 
that time of the consideration given for the property, but nothing in 
this subsection limits the liability of the debtor or the transferor 
under any provision of this Act. 


Proposed Amendment — 160.4(2) closing words 


the transferee is jointly and severally, or solidarily, liable with the — 
transferor and the debtor to pay an amount of the debtor’s tax 
under this Part equal to the lesser of the amount of that tax that the 
transferor was liable to pay at that time and the amount, if any, by - 
which the fair market value of the property at that time exceeds — 
the fair market value at that time of the consideration given for the 
property, but nothing in this subsection limits the liability of the 
debtor or the transferor under any provision of this Act or of the 
transferee for the interest that the transferee is liable to pay under 
this Act on an assessment in respect of the amount that the tran 
feree is liable to pay because of this subsection. _ 
Application: The July 18, 2005 draft legislation (Part 2 — technical 


156(2), will amend the closing words of subsec. 160. 4(2) to read as above, 
to assessments inade after December 20, Se 


Technical Notes: See under 160.4(1). 


(3) Minister may assess recipient — The Minister may at any 
time assess a person in respect of any amount payable by the person 
because of this section and the provisions of this Division apply, 
with such modifications as the circumstances require, in respect of 
an assessment made under this section, as though it had been made 
under section 152. 


Proposed Amendment — 1 60.4(3) 


(3) Assessment — The Minister may at any time assess a per- 
son in respect of any amount payable by the person because of © 
this section, and the provisions of this Division (including, for — 
greater certainty, the provisions in respect of interest payable) ap-_ 
ply, with any modifications that the circumstances require, in re- 
spect of an assessment made under this section, as though it had 


been made under section 152 in renee of taxes payable. under — 
this Part. - 


Application: The July 18, 2005 draft jebiiation (Part o -dechutead, subsec. 


156(3), will amend subsec. 160. 4(3) “ read as le ane to assessments 
made after December 20, 2002. : : 


Technical Notes: See under 160-4(). 


(4) Rules applicable — Where a corporation and another person 
have, because of subsection (1) or (2), become jointly and severally 


liable in respect of part or all of a liability of the corporation under 
this Act 


Proposed Amendment — 160.4(4) opening words © 


Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 

255(1), will amend the opening words of subsec, 160.4(4) by substituting “jointly and. 

Co or solidarily,” for “jointly - and severally”, to come into force on Royal 
ssent. : 


Technical Notes: See under 12(4). - 
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Technical Notes; See under 12(4), = 5) Sig 
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(a) a payment by the other person on account of that person’s 

liability shall to the extent thereof discharge the joint liability; 

and 

Proposed Amendment — 1 60.4(4)(a) 
Application: The July 18, 2005 draft legislation (Part 3 —dijuralism), sub 
255(2), will amend para. 160.4(4)(a) by substituting “their liability” for “the joint lia- 
bility”, to come into force on Royal Assent. 2 


(b) a payment by the corporation on account of the corporation’s 
liability discharges the other person’s liability only to the extent 
that the payment operates to reduce the corporation’s liability to 
an amount less than the amount in respect of which the other 
person was, by subsection (1) or (2), as the case may be, made 
liable. 


‘Proposed Amendment — 160.4(4)(b) 


Appl icatio The July 18, 2005 draft legislation subsec 
5(3), will amend para. 160.4(4)(b) by substitu 


solidarily, liable” for “jointly and liable”, to come into 
Technical Notes: See under 12(4). 


History [s. 160.4]: S. 160.4 added by 1995, c. 21, s. 40, applicable to transfers that 
occur after December 20, 1994. 

Definitions [s. 160.4]: “amount” — 248(1); “arm’s length” — 251(1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “debtor” — 160.4(2)(b); “fair market 
value” — 160(3.1); “Minister”, “person”, “property” — 248(1); “taxation year” — 
249(1); “taxpayer” — 248(1); “transferee”, “transferor — 160.4(2)(a). 


Interest 


161. (1) General [interest on late balances] — Where at any 
time after a taxpayer’s balance-due day for a taxation year 


(a) the total of the taxpayer’s taxes payable under this Part and 
Parts I.3, VI and VI.1 for the year 


exceeds 


(b) the total of all amounts each of which is an amount paid at or 
before that time on account of the taxpayer’s tax payable and 
applied as at that time by the Minister against the taxpayer’s lia- 
bility for an amount payable under this Part or Part 1.3, VI or 
VI.1 for the year, 


the taxpayer shall pay to the Receiver General interest at the pre- 
scribed rate on the excess, computed for the period during which 
that excess is outstanding. 


Related Provisions: 18(1)(t)— Interest is non-deductible; 150 — Filing returns; 
156.1(4) — Due date for paying balance; 160(1)(e)(i1) — Third party can be liable for 
interest; 161(5), (6.1), (7) — Special rules; 161.1 — Offset of refund interest against 
arrears interest; 161.2 No interest if balance paid within 20-day grace period; 
161.3 — Interest and penalty up to $25 may be cancelled if tax paid; 164(3) — Interest 
on refunds paid by CRA; 220(3.1) — Waiver or cancellation of interest; 
220(4.5)(b)(i) — No interest on unpaid departure tax if security provided; 
220(4.6)(d)(i) — No interest on unpaid tax on distribution of property by trust to non- 
resident beneficiary where security provided; 221.1 — Application of interest where 
legislation retroactive; 227(8.3), (9.3) — Interest on certain withholding taxes not paid; 
248(11) — Interest compounded daily. 
History: The opening words of subsec. 161(1) amended by 1997, c. 25, subsec. 50(1), 
applicable to 1996 et seq. The opening words formerly read: 
(1) Where at any time after the day on or before which a taxpayer is required to 
pay the remainder of the taxpayer's tax payable under this Part for a taxation 
year (or would be so required if a remainder of such tax were payable), 
Subsec. 161(1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 96(1), applica- 
ble to 1992 et seg. Subsec. (1) formerly read: 


161. (1) Where at any time after the day on or before which a taxpayer is re- 
quired to pay the remainder of the taxpayer’s tax payable under this Part for a 
taxation year, 

(a) the amount of the taxpayer’s tax payable for the year under this Part 


exceeds 


(b) the total of all amounts each of which is an amount paid at or before that 
time on account of the taxpayer's tax payable and applied as at that time by 
the Minister against the taxpayer's liability for an amount payable under this 
Part for the year, 


S. 161(2.2) 


the person liable to pay the tax shall pay to the Receiver General interest at the 
prescribed rate on the excess computed for the period during which that excess is 
outstanding. 
Clause 117 of 1994, c. 21 provides: “Notwithstanding any other provision of the Act 
[i.e., the Income Tax Act] or of this Act, nothing in this Act shall affect the amount of 
any interest payable under the Income Tax Act by a life insurance cor poration in respect 
of any period, or part of a period, that is before March 15, 19937 
Selected Cases [subsec. 161(1)]: Koenig v. R., [1997] 2 C.T.C. 3077 (TCC) 
(Instruction to apply overpayment from earlier year to later year meant that taxpayer 
had paid taxes by due date); Rath v. R., [1982] C.T.C. 207 (FCA) (No interest exigible 
on amounts refunded in error). : 


Regulations: 4301(a) (prescribed rate of interest), 
|.T. Application Rules: 62(2) (subsec. 161(1) applies to interest payable in respect of 
any period after December 23, 1971). 


Information Circulars: 92-2: Guidelines for the cancellation and waiver of interest 
and penalties. 


(2) Interest on instalments — In addition to the interest payable 
under subsection (1), where a taxpayer who is required by this Part 
to pay a part or instalment of tax has failed to pay all or any part 
thereof on or before the day on or before which the tax or instal- 
ment, as the case may be, was required to be paid, the taxpayer shall 
pay to the Receiver General interest at the prescribed rate on the 
amount that the taxpayer failed to pay computed from the day on or 
before which the amount was' required to be paid to the day of pay- 
ment, or to the beginning of the period in respect of which the tax- 
payer is required to pay interest thereon under subsection (1), 
whichever is earlier. 

Related Provisions: 18(1)(t) — Interest is non-deductible; 107(5.1) — Trust’s gain 
on distribution to non-resident beneficiary does not increase instalment requirements; 
128.1(5) — Deemed disposition on emigration does not increase instalment require- 
ments; 155-157 — Times for instalments; 161(4) — Limitation — farmers and fisher- 
men: 161(4,01) — Limitation — other individuals; 161(4.1) — Limitation — corpora- 
tions; 161(5), (6.1), (7) — Special rules; 161(8) — Deemed instalments; 161(10) — 
When amount deemed paid; 163.1— Penalty for late or deficient instalments; 
211.5(2) — Interest on instalments of Part XII.3 tax; 220(3.1) — Waiver or cancella- 
tion of interest: 221.14 Application of interest ‘where legislation retroactive; 
248(11) — Interest compounded daily. : 

History: Subsec. 49(4) of 1996, c. 21, provides that no interest is payable under sub- 
sec. 161(2) in respect of any amount that became payable before July 1995 because of 
subsec. 190.1(1.2). 

Selected Cases [subsec. 161(2)]: Canada v. Ritchie (E.S.), [1993] 2 C:T.C. 24 
(FCA) (Interest due on instalments where additional income received after instalment 
due date); Union Gas Ltd. v. MNR, [1991] 1 C.T.C. 1. (FCA) (Interest on deficiency 
when instalments not satisfying current year’s tax liability). 

Regulations: 4301(a) (prescribed rate of interest): 


1.T. Application Rules: 62(2) (subsec. 161(2) applies to interest payable in respect of 
any period after December 23, 1971. 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations. 


Information Circulars: 92-2: Guidelines for the cancellation and waiver of interest 
and penalties. 


(2.1) [Repealed] 


History: Subsec. 161(2.1) repealed by 2003, c. 15, subsec, 116(1), applicable to taxa- 
tion years that end after June 2003. It formerly read: 


(2.1) Exception — Where the total of all amounts each of which is an amount of 
interest payable under subsection (2) by a taxpayer, including any interest paya- 
ble under subsection (2) because of its application under section 36 of the Can- 
ada Pension Plan to any amount paid or payable under that Act, or under any 
provision of an Act of a province with which the Minister of Finance has entered 
into an agreement for the collection of the taxes payable to the province under 
that Act that is similar to subsection (2) does not exceed $25 for a taxation year, 
the Minister shall not’assess the interest. 

Subsec. 161(2.1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 133(1). Sub- 

sec. 161(2.1) formerly read: 
(2.1) Where the total of all amounts each of which is.an amount of interest paya- 
ble by a taxpayer under subsection (2) or under any similar provision of an Act 
of a province with which the Minister of Finance has entered into an agreement 
for the collection of the taxes payable to the province under that Act does not 
exceed $25 for a taxation year, the Minister shall not assess that interest. 


(2.2) Contra interest [offset interest] — Notwithstanding sub- 
sections (1) and (2), the total amount of interest payable by a tax- 
payer (other than a testamentary trust) under those subsections, for 
the period that begins on the first day of the taxation year for which 
a part or instalment of tax is payable and ends on the taxpayer’s 
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balance-due day for the year, in respect of the taxpayer’s tax or in- 
stalments of tax payable for the year shall not exceed the amount, if 
any, by which 


(a) the total amount of interest that would be payable for the 
period by the taxpayer under subsections (1) and (2) in respect 
of the taxpayer’s tax and instalments of tax payable for the year 
if no amount were paid on account of the tax or instalments 


exceeds 


(b) the amount of interest that would be payable under subsec- 
tion 164(3) to the taxpayer in respect of the period on the 
amount that would be refunded to the taxpayer in respect of the 
year or applied to another liability if 


(i) no tax were payable by the taxpayer for the year, 


(ii) no amount had been remitted under section 153 to the 
Receiver General on account of the taxpayer’s tax for the 
year, 


(iii) the rate of interest prescribed for the purpose of subsec- 
tion (1) were prescribed for the purpose of subsection 164(3), 
and 


(iv) the latest of the days described in paragraphs 164(3)(a), 
(b) and (c) were the first day of the year. 


Related Provisions: 161.1 — Offset of refund interest and arrears interest of differ- 
ent years. 


History: Subsec. 161(2.2) amended by 1997, c. 25, subsec. 50(2), applicable to 1996 
et seq. Subsec. (2.2) formerly read: 


(2.2) Interest on instalments [offset interest] — Notwithstanding subsections 
(1) and (2), the total amount of interest payable by a taxpayer (other than a testa- 
mentary trust) under those subsections for the period commencing on the first 
day of the taxation year for which a part or instalment of tax is payable and 
ending 


(a) where the taxpayer is a corporation, on the day on or before which the 
corporation is, pursuant to paragraph 157(1)(b), required to pay the remain- 
der of its tax payable under this Part for the year or would be so required if a 
remainder of the tax were payable, and 


(b) in the case of an individual, on the individual’s balance-due day for the 
year, 


in respect of the tax or instalments thereof payable for the year shall not exceed 
the amount, if any, by which 


(c) the total amount of interest that would be payable for the period by the 
taxpayer under subsections (1) and (2) in respect of the taxpayer’s tax and 
instalments thereof payable for the year if no amount were paid on account 
of the tax or instalments 


exceeds 


(d) the amount of interest that would be payable under subsection 164(3) to 
the taxpayer in respect of the period on the amount that would be refunded 
to the taxpayer in respect of the year or applied to another liability if 


(i) no tax were payable by the taxpayer for the year, 


(ii) no amount had been remitted under section 153 to the Receiver Gen- 
eral on account of the taxpayer’s tax for the year, 


(iii) the rate of interest prescribed for the purpose of subsection (1) were 
prescribed for the purpose of subsection 164(3), and 


(iv) the latest of the days described in paragraphs 164(3)(a), (b) and (c) 
were the first day of the year. 


Para. 161(2.2)(d) amended by 1996, c. 21, s. 42, applicable to interest that is calculated 
in respect of periods after June 1995. Para. (d) formerly read: 


(d) the amount of interest that would be payable under subsection 164(3) to the 
taxpayer in respect of the period on the amount that would be refunded to the 
taxpayer in respect of the year or applied to another liability if no tax were paya- 
ble by the taxpayer for the year, no amount had been remitted to the Receiver 
General on account of the taxpayer’s tax for the year under section 153 and the 
latest of the days described in paragraphs 164(3)(a), (b) and (c) were the first day 
of the year. 


Para. 161(2.2)(b) substituted by 1994, c. 7, Sch, II (1991, c. 49), subsec. 133(2), appli- 
cable to 1990 et seq. Para. (b) formerly read: 


(b) in any other case, on April 30 in the taxation year immediately following the 
year, 


Regulations: Reg. 430i(a) (prescribed rate of interest). 


(3) [Repealed] 
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History: Subsec. 161(3) repealed by 1994, c. 7, Sch. II (1991, c. 49), subsec. 133(3), 

applicable to 1988 ef seq. Para. 161(3) formerly read: 
(3) In addition to the interest payable under subsection (1), where a corporation 
that paid tax for a taxation year under subsection 157(2) had a taxable income for 
the year of more than $10,000 or had a tax payable for the year under Part VI.1, 
it shall, forthwith after assessment, pay to the Receiver General an amount of 
interest equal to 3% of the total of the taxes payable by it under this Part and Part 
VIL.1 for the year. 


(4) Limitation — farmers and fishermen — For the purposes 
of subsection (2) and section 163.1, where an individual is required 
to pay a part or instalment of tax for a taxation year computed by 
reference to a method described in subsection 155(1), the individual 
shall be deemed to have been liable to pay on or before the day 
referred to in subsection 155(1) a part or instalment computed by 
reference to 


(a) the amount, if any, by which 


(i) the tax payable under this Part by the individual for the 
year, determined before taking into consideration the speci- 
fied future tax consequences for the year, 


exceeds 


(11) the amounts deemed by subsections 120(2) and (2.2) to 
have been paid on account of the individual’s tax under this 
Part for the year, determined before taking into consideration 
the specified future tax consequences for the year, 


(b) the individual’s instalment base for the preceding taxation 
year, or 


(c) the amount stated to be the amount of the instalment payable 
by the individual for the year in the notice, if any, sent to the 
individual by the Minister, 


whichever method gives rise to the least amount required to be paid 
by the individual on or before that day. 
Related Provisions: 107(5.1) — Trust’s gain on distrubition to non-resident benefi- 


ciary does not increase instalment requirements; 128.1(5) — Deemed disposition on 
emigration does not increase instalment requirements. 


History: Subpara. 161(4)(a)(ii) amended by 2000, c. 19, subsec. 47(1), applicable to 
1999 et seq. The subpara. formerly read: 


(ii) the amount deemed by subsection 120(2) to have been paid on account of the 
individual’s tax under this Part for the year, determined before taking into con- 
sideration the specified future tax consequences for the year, 


Para. 161(4)(a) amended by 1997, c. 25, subsec. 50(3), applicable to 1996 et seq. Para. 
(a) formerly read: 


(a) the amount, if any, by which the tax payable under this Part by the individual 
for the year exceeds the amount deemed by subsection 120(2) to have been paid 
on account of the individual’s tax under this Part for the year, 


See also History for 161(4.01). 


(4.01) Limitation — other individuals — For the purposes of 
subsection (2) and section 163.1, where an individual is required to 
pay a part or instalment of tax for a taxation year computed by ref- 
erence to a method described in subsection 156(1), the individual 
shall be deemed to have been liable to pay on or before each day 
referred to in subsection 156(1) a part or instalment computed by 
reference to 


(a) the amount, if any, by which 


(i) the tax payable under this Part by the individual for the 
year, determined before taking into consideration the speci- 
fied future tax consequences for the year, 


exceeds 


(ii) the amounts deemed by subsections 120(2) and (2.2) to 
have been paid on account of the individual’s tax under this 
Part for the year, determined before taking into consideration 
the specified future tax consequences for the year, 


(b) the individual’s instalment base for the preceding taxation 
year, 


(c) the amounts determined under paragraph 156(1)(b) in respect 
of the individual for the year, or 
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(d) the amounts stated to be the amounts of instalments payable 
by the individual for the year in the notices, if any, sent to the 
individual by the Minister, 


reduced by the amount, if any, determined under paragraph 
156(2)(b) in respect of the individual for the year, whichever 
method gives rise to the least total amount of such parts or instal- 
ments required to be paid by the individual by that day. 

Related Provisions: 107(5.1) — Trust’s gain on distribution to non-resident benefi- 


ciary does not increase instalment requirements; 128.1(5) — Deemed disposition on 
emigration does not increase instalment requirements. 


History: Subpara. 161(4.01)(a)(ii) amended by 2000, c. 19, subsec. 47(2), applicable 
to 1999 et seg. The subpara. formerly read: 


(ii) the amount deemed by subsection 120(2) to have been paid on account of the 
individual’s tax under this Part for the year, determined before taking into con- 
sideration the specified future tax consequences for the year, 


Para. 161(4.01)(a) amended by 1997, c. 25, subsec. 50(4), applicable to 1996 et seq. 
Para. (a) formerly read: 


(a) the amount, if any, by which the tax payable under this Part by the individual 
for the year exceeds the amount deemed by subsection 120(2) to have been paid 
on account of the individual’s tax under this Part for the year, 


The closing words of subsec. 161(4.01) substituted by 1994, c. 21, subsec. 79(1), appli- 
cable to 1992 et seg. The closing words formerly read: 


reduced by the amount, if any, determined under paragraph 156(2)(b) in respect 
of the individual for the year, whichever method gives rise to the least amount 
required to be paid by the individual on or before that day. 


Subsecs. 161(4) and (4.01) substituted for subsec. (4) by 1994, c. 7, Sch. VHI (1993, c. 
24), subsec. 96(2), applicable to 1992 et seg. except that in its application with respect 
to instalments of tax that became payable on or before June 10, 1993, the subsec. shall 
be read without reference to the words “‘and section 163.1”. Subsec. (4) formerly read: 


(4) Limitation respecting individuals — For the purposes of subsection (2), 
where an individual is required to pay a part or instalment of tax for a taxation 
year computed by reference to 


(a) the amount estimated by the individual to be the tax payable under this 
Part by the individual for the year computed without reference to sections 
127.2 and 127.3, or 

(b) the individual’s instalment base for the immediately preceding taxation 
year, 


the individual shall be deemed to have been liable to pay a part or instalment 
computed by reference to the lesser of 


(c) the amount, if any, by which the tax payable under this Part by the indivi- 
dual for the year computed without reference to sections 127.2 and 127.3 
exceeds the amount deemed by subsection 120(2) to have been paid on ac- 
count of the individual’s tax under this Part for the year, and 

(d) the individual’s instalment base for the immediately preceding taxation 
year. 


(4.1) Limitation — corporations — For the purposes of subsec- 
tion (2) and section 163.1, where a corporation is required to pay a 
part or instalment of tax for a taxation year computed by reference 
to a method described in subsection 157(1), the corporation shall be 
deemed to have been liable to pay on or before each day referred to 
in subparagraphs 157(1)(a)() to (iii) a part or instalment computed 
by reference to 
(a) the total of the taxes payable under this Part and Parts I.3, VI 
and VI.1 by the corporation for the year, determined before tak- 
ing into consideration the specified future tax consequences for 
the year, 


(b) its first instalment base for the year, or 


(c) its second instalment base and its first instalment base for the 
year, 
reduced by the amount, if any, determined under any of paragraphs 
157(3)(b) to (d) in respect of the corporation for the year, whichever 
method gives rise to the least total amount of such parts or instal- 
ments of tax for the year. 
History: Para. 161(4.1)(a) amended by 1997, c. 25, subsec. 50(5), applicable to 1996 
et seq. Para. (a) formerly read: 


(a) the total of the taxes payable under this Part and Parts 1.3, VI and VI.1 by the 
corporation for the year, 


S. 161(6.1)(b) 


The closing words of subsec. 161(4.1) substituted by 1994, c. 21, subsec. 79(2), appli- 
cable to 1992 et seg. The closing words formerly read: 
reduced by the amount, if any, determined under any of paragraphs 157(3)(b) to 
(d) in respect of the corporation for the year, whichever method gives rise to the 
least amount required to be paid by the corporation on or before that day. 


Clause 117 of 1994, c. 21 provides: “Notwithstanding any other provision of the Act 
[i.e., the Income Tax Act] or of this Act, nothing in this Act shall affect the amount of 
any interest payable under the Income Tax Act by a life insurance corporation in respect 
of any period, or part of a period, that is before March 15, 1993.” 


Subsec. 161(4.1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 96(2), appli- 
cable to 1992 et seq. except that in its application with respect to instalments of tax that 
became payable on or before June 10, 1993, the subsec. shall be read without reference 
to the words “and section 163.1”. Subsec. (4.1) formerly read: 


(4.1) Limitation respecting corporations — For the purposes of subsection (2). 
where a corporation is required to pay a part or instalment of tax for a taxation 
year computed by reference to a method described in subsection 157(1), the cor- 
poration shall be deemed to have been liable to pay a part or instalment com- 
puted by reference to 


(a) the total of the taxes payable under this Part and Part VL1 by it for the 
year, 

(b) its first instalment base for the year, or 

(c) its second instalment base and its first instalment base for the year, 


whichever method gives rise to the least amount required to be paid by the cor- 
poration on or before the days referred to in subparagraphs 157(1)(a)(i) to (iii). 


Selected Cases [subsec. 161(4.1)]: Premay Equipment Ltd. v. R., (2004) 2 C.T.C. 
2726 (TCC) (Interest due regardless of good faith if wrong method used). 


Regulations: 5301(7), (9) (instalment obligations of parent after windup of 
subsidiary). 


(5) Participation certificates — Notwithstanding any other pro- 
vision in this section, no interest is payable in respect of the amount 
by which the tax payable by a person is increased by a payment 
made by The Canadian Wheat Board on a participation certificate 
previously issued to the person until 30 days after the payment is 
made. 


(6) Income of resident from a foreign country in blocked 
currency — Where the income of a taxpayer for a taxation year, 
or part thereof, is from sources in another country and the taxpayer 
by reason of monetary or exchange restrictions imposed by the law 
of that country is unable to transfer it to Canada, the Minister may, 
if the Minister is satisfied that payment as required by this Part of 
the whole of the additional tax under this Part for the year reasona- 
bly attributable to income from sources in that country would im- 
pose extreme hardship on the taxpayer, postpone the time for pay- 
ment of the whole or a part of that additional tax for a period to be 
determined by the Minister, but no such postponement may be 
granted if any of the income for the year from sources in that coun- 
try has been 


(a) transferred to Canada, 


(b) used by the taxpayer for any purpose whatever, other than 
payment of income tax to the government of that other country 
on income from sources in that country, or 


(c) disposed of by the taxpayer, 


and no interest is payable under this section in respect of that addi- 
tional tax, or part thereof, during the period of postponement. 


Related Provisions: 91(2) — FAPI reserve for blocked currency. 


Interpretation Bulletins: IT-351: Income from a foreign source — blocked currency 
(archived). 


(6.1) Foreign tax credit adjustment — Notwithstanding any 
other provision in this section, where the tax payable under this Part 
by a taxpayer for a particular taxation year is increased because of 


(a) an adjustment of an income or profits tax payable by the tax- 
payer to the government of a country other than Canada or to the 
government of a state, province or other political subdivision of 
such a country, or 


(b) a reduction in the amount of foreign tax deductible under 
subsection 126(1) or (2) in computing the taxpayer’s tax other- 
wise payable under this Part for the particular year, as a result of 
the application of subsection 126(4.2) in respect of a share or 


S. 161(6.1)(b) 


debt obligation disposed of by the taxpayer in the taxation year 
following the particular year, 


no interest is payable, in respect of the increase in the taxpayer’s tax 
payable, for the period 


(c) that ends 90 days after the day on which the taxpayer is first 
notified of the amount of the adjustment, if paragraph (a) ap- 
plies, and 


(d) before the date of the disposition, if paragraph (b) applies. 


Related Provisions: 248(1)‘specified future tax consequence”(c) — Adjustment 

under 161(6.1) is a specified future tax consequence. 

History: Subsec. 161(6.1) amended by 1999, c. 22, s. 64, applicable to 1998 et seq. It 

formerly read: 
(6.1) Adjustment of foreign tax payable — Notwithstanding any other provi- 
sion in this section, where the tax payable under this Part by a taxpayer for a 
taxation year is increased by virtue of an adjustment of an income or profits tax 
payable by the taxpayer to the government of a country other than Canada or to 
the government of a state, province or other political subdivision of any such 
country, no interest is payable, in respect of the increase in the taxpayer's tax 
payable, for the period ending 90 days after the day on which the taxpayer is first 
notified of the amount of the adjustment. 


(6.2) Flow-through share renunciations — Where the tax 
payable under this Part by a taxpayer for a taxation year is more 
than it otherwise would be because of a consequence for the year 
described in paragraph (b) of the definition “specified future tax 
consequence” in subsection 248(1) in respect of an amount pur- 
ported to be renounced in a calendar year, for the purposes of the 
provisions of this Act (other than this subsection) relating to interest 
payable under this Act, an amount equal to the additional tax paya- 
ble is deemed 


(a) to have been paid on the taxpayer’s balance-due day for the 
taxation year on account of the taxpayer’s tax payable under this 
Part for the year; and 


(b) to have been refunded on April 30 of the following calendar 
year to the taxpayer on account of the taxpayer’s tax payable 
under this Part for the taxation year. 


History: Subsec. 161(6.2) added by 1997, c. 25, subsec. 50(6), applicable to 1996 et 
seq. 


(7) Effect of carryback of loss, etc. — For the purpose of com- 
puting interest under subsection (1) or (2) on tax or a part of an 


instalment of tax for a taxation year, and for the purpose of section 
163.1, 


(a) the tax payable under this Part and Parts I.3, VI and VI.1 by 
the taxpayer for the year is deemed to be the amount that it 
would be if the consequences of the deduction or exclusion of 
the following amounts were not taken into consideration: 


(i) any amount deducted under section 119 in respect of a 
disposition in a subsequent taxation year, 


(ii) any amount deducted under section 41 in respect of the 
taxpayer’s listed-personal-property loss for a subsequent tax- 
ation year, 


(iii) any amount excluded from the taxpayer’s income for the 
year by virtue of section 49 in respect of the exercise of an 
option in a subsequent taxation year, 


(iv) any amount deducted under section 118.1 in respect of a 
gift made in a subsequent taxation year or under section 111 
in respect of a loss for a subsequent taxation year, 


(iv.1) any amount deducted under subsection 126(2) in re- 
spect of an unused foreign tax credit (within the meaning as- 
signed by subsection 126(7)), or under subsection 126(2.21) 
or (2.22) in respect of foreign taxes paid, for a subsequent 
taxation year, 


(iv.2) any amount deducted in computing the taxpayer’s in- 
come for the year by virtue of an election in a subsequent 
taxation year under paragraph 164(6)(c) or (d) by the tax- 
payer’s legal representative, 
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(v) any amount deducted under subsection 127(5) in respect 
of property acquired or an expenditure made in a subsequent 
taxation year, 


(vi) any amount deducted under section 125.2 in respect of 
an unused Part VI tax credit (within the meaning assigned by 
subsection 125.2(3)) for a subsequent taxation year, 


(vi.1) [Repealed under former Act] 


(vii) any amount deducted under section 125.3 in respect of 
an unused Part I.3 tax credit (within the meaning assigned by 
subsection 125.3(3)) for a subsequent taxation year, 


(viii) any amount deducted, in respect of a repayment under 
subsection 68.4(7) of the Excise Tax Act made in a subse- 
quent taxation year, in computing the amount determined 
under subparagraph 12(1)(x.1)(i), 


(viii.1) any amount deducted under subsection 147.2(4) in 
computing the taxpayer’s income for the year because of the 
application of subsection 147.2(6) as a result of the tax- 
payer’s death in the subsequent taxation year, 


(ix) any amount deducted under subsection 181.1(4) in re- 
spect of any unused surtax credit (within the meaning as- 
signed by subsection 181.1(6)) of the taxpayer for a subse- 
quent taxation year, 


(x) any amount deducted under subsection 190.1(3) in re- 
spect of any unused Part I tax credit (within the meaning as- 
signed by subsection 190.1(5)) of the taxpayer for a subse- 
quent taxation year; and 


(xi) any amount deducted under any of subsections 128.1(6) 
to (8) from the taxpayer’s proceeds of disposition of a pro- 
perty because of an election made in a return of income for a 
subsequent taxation year; and 


(b) the amount by which the tax payable under this Part and 
Parts I.3, VI and VI.1 by the taxpayer for the year is reduced as 
a consequence of the deduction or exclusion of amounts de- 
scribed in paragraph (a) is deemed to have been paid on account 
of the taxpayer’s tax payable under this Part for the year on the 
day that is 30 days after the latest of 


(i) the first day immediately following that subsequent taxa- 
tion year, 


(11) the day on which the taxpayer’s or the taxpayer’s legal 
representative’s return of income for that subsequent taxation 
year was filed, 


(iii) where an amended return of the taxpayer’s income for 
the year or a prescribed form amending the taxpayer’s return 
of income for the year was filed in accordance with subsec- 
tion 49(4) or 152(6) or paragraph 164(6)(e), the day on 
which the amended return or prescribed form was filed, and 


(iv) where, as a consequence of a request in writing, the Min- 
ister reassessed the taxpayer’s tax for the year to take into 
account the deduction or exclusion, the day on which the re- 
quest was made. 


Related Provisions: 162(11) — Effect of carryback of losses etc.; 248(1)“specified 
future tax consequence”(a) — Deduction or exclusion of amount referred to in 
161(7)(a) is a specified future tax consequence. 


History: The opening words of para. 161(7)(b) amended by 2003, c. 15, subsec. 


116(2), to add “30 days after”, applicable in respect of applications received after June 
2003. 


Subparas. 161(7)(a)(i), (xi) added by 2001, c. 17, subsecs. 155(1), (3), applicable to 
taxation years that end after October 1, 1996. 


Subpara. 161(7)(a)(iv.1) amended by the said c. 17, subsec. 155(2), applicable to taxa- 
ion years that end after October 1, 1996. The subpara. formerly read: 


(iv.1) any amount deducted under subsection 126(2) in respect of an unused for- 


eign tax credit (within the meaning assigned by subsection 126(7)) for a subse- 
quent taxation year, 
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The opening and closing words of para. 161(7)(a) amended by 1998, c. 19, subsecs. 
187(1), (3), applicable to amounts that become payable after December 1995. Those 
portions formerly read: 


(a) the tax payable by the taxpayer under this Part and Parts 1.3, VI and VI.1 for 
the year shall be deemed to be the amount that it would have been if none of the 
following amounts, namely, 


were excluded or deducted for the year, as the case may be; and 


Subpara. 161(7)(a)(viii.1) added by the said c. 19, subsec. 187(2), applicable to taxpay- 
ers who die after 1992. 


The opening words of para. 161(7)(b) amended by the said c. 19, subsec. 187(4), appli- 
cable to amounts that become payable after December 1995. That portion formerly 
read: 


(b) the amount by which the tax payable by, the taxpayer under this Part and 
Parts I.3, VI and VI.1 for the year is reduced because of the exclusion or deduc- 
tion, as the case may be, of an amount described in any of subparas. (a)(i1) to (x) 
of this subsec. and subpara. 161(7)(a)(i) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952 shall be deemed to have been. paid by the 
taxpayer on account of the taxpayer’s tax payable for the year under this Part on 
the day that is the latest of 


Subparas. 161(7)(a)(ix) and (x) amended by 1997, c. 25, subsec. 50(7); subpara. (ix) 
applicable to 1992 et seq., and subpara. (x) applicable to 1991 er seq. Subparas. (ix) 
and (x) formerly read: 


(ix) any amount deducted for a subsequent taxation’ year under subsection 
181.1(4) in respect of any unused surtax credit (within the meaning assigned by 
subsection 181.1(6)) of the taxpayer, or 


(x) any amount deducted for a subsequent taxation year under subsection 
190.1(3) in respect of any unused Part I tax credit (within the meaning assigned 
by subsection 190.1(5)) of the taxpayer, 


Subpara. 161(7)(a)(viii) amended by 1997, c. 26, s. 85, applicable to 1997 et seg. Sub- 
para. (a)(viii) formerly read: 


(viii) any amount excluded from the amount determined under clause 
12(1)(x.1)(ii)(A) because of subclause 12(1)(x.1)Gi)(A)CD in respect of a fuel 
tax rebate repayment made in a subsequent taxation year, 


That portion of subsec. 161(7) preceding para. (a) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 96(3), applicable to instalments of tax that become payable after 
June 10, 1993. That portion formerly read: 


(7) Effect of carryback of loss, etc. — For the purpose of computing interest 
under subsection (1) or (2) on tax or a part or an instalment of tax for a taxation 
year, 


That portion of para. 161(7)(a) preceding subpara. (i) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 96(4), to add reference to Parts 1.3, VI and VI.1, applicable to 
1992 et seq. 


Subpara. 161(7)(a)(ix) added applicable to 1992 et seq., and (x) added applicable to 
1991et seq., by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 96(5). 


That portion of para. 161(7)(b) preceding subpara. (i) amended by. 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 96(6), applicable to 1991 er seq., except that in its application to 
the 1991 taxation year the para. shall be read without reference to the words “and Parts 
1.3, VI and VI.1”. That portion formerly read: 


(b) the amount by which the tax payable under this Part for the year is reduced 
because of the exclusion or deduction, as the case may be, of an amount de- 
scribed in any of subparagraphs (a)(ii) to (viii) is deemed to have been paid by 
the taxpayer on account of the taxpayer’s tax payable for the year under this Part 
on the day that is the latest of 


Subpara. 161(7)(a)(viii) added by 1994, c. 7, Sch. VI (1992, c. 29), subsec. 8(1), appli- 
cable to 1992 et seq. 


That portion of para. 161(7)(b) preceding subpara. (i) amended by 1994, c. 7, Sch. VI 
(1992, c. 29), subsec. 8(2), applicable to 1992 et seq. That portion formerly read: 


(b) the amount by which the tax payable by the taxpayer under this Part for the 
year is reduced by virtue of the exclusion or deduction, as the case may be, of an 
amount described in any of subparagraphs (a)(1i) to (vii) of this subsection and 
subparagraph 161(7)(a)(i) of the Income Tax Act, chapter 148 of the Reyised 
Statutes of Canada, 1952, shall be deemed to have been paid by the taxpayer on 
account of the taxpayer’s tax payable for the year under this Part on the day that 
is that latest of 

Selected Cases [subsec. 161(7)]: Yang v. X., [2004] 3 C.T.C. 2408 (TCC) (Car- 

ryback of losses does not affect liability for interest); Connaught v. Canada, [1995] 1 

C.T.C. 216 (FCTD) (Taxpayer not permitted to use previously unclaimed deductions to 

offet income later assessed). 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 

Remission Orders: Jerry Mathews Remission Order, P.C. 2006-446 (1980-85 re- 

turns filed in 2000, balance for 1983 eliminated by loss carryback; resulting interest 

cancelled by remission order). 


S. 161(11) 


(8) Certain amounts deemed to be paid as instalments — 
For the purposes of subsection (2), where in a taxation year an 
amount has been paid by a non-resident person pursuant to subsec- 
tion 116(2) or (4) or an amount has been paid on that person’s be- 
half by another person in accordance with subsection 116(5), the 
amount shall be deemed to have been paid by that non-resident per- 
son in the year as an instalment of tax on the first'day on-which the 
non-resident person was required under this Act to pay an instal- 
ment of tax for that year. 


(9) Definitions of “instalment base”, etc. — In this section, 


(a) “instalment base” of an individual for a taxation year means 
the amount determined in prescribed manner to be the indivi- 
dual’s instalment base for the year; and 


(b) “first instalment base” and “second instalment base” of a 
corporation for a taxation year have the meanings prescribed by 
regulation. 


Regulations: 5300 (“instalment base”); 5301 (“first instalment base’’, “second instal- 
ment base”). 


(10) When amount deemed paid — For the purposes of subsec- 
tion (2), where an amount has been deducted by virtue of paragraph 
127.2(1)(a) or 127.3(1)(a) in computing the tax payable under this 
Part by a taxpayer for a taxation year, the amount so deducted shall 
be deemed to have been paid by the taxpayer 


(a) in the case of a taxpayer who has filed a return of income 
under this Part for the year as required by section 150, on the 
last day of the year; and 


(b) in any other case, on the day on which the taxpayer filed the 
taxpayer’s return of income under this Part for the year. 


(11) Interest on penalties — Where a taxpayer is required to 
pay a penalty, the taxpayer shall pay the penalty to the Receiver 
General. together with interest thereon at the prescribed rate 
computed, 


(a) in the case of a penalty payable under section 162, 163 or 
235, from the day on or before which 


(i) the taxpayer’s return of income for a taxation year in re- 
spect of which the penalty is payable was required to be 
filed, or would have been required to be filed if tax under this 
Part were payable by the taxpayer for the year, or 


(ii) the information return, return, ownership certificate or 
other document in respect of which the penalty is payable 
was required to be made, 


as the case may be, to the day of payment; 


(b) in the case of a penalty payable for a taxation year because 
of section 163.1, from the taxpayer’s balance-due day for the 
year to the day of payment of the penalty; 


(b.1) in the case of a penalty under subsection 237.1(7.4), from 
the day on which the taxpayer became liable to the penalty to the 
day of payment; and 


(c) in the case of a penalty payable by reason of any other provi- 
sion of this Act, from the day of mailing of the notice of original 
assessment of the penalty to the day of payment. 
Related Provisions: 18(1)(t)— Interest and penalty are non-deductible; 161.1 — 
Offset of refund interest against arrears interest; 163(2.9) — Partnership liable to inter- 
est on penalty re tax shelters; 189(9) — No interest on charity revocation tax or penal- 
ties to extent reduced by charitable transfer; 221.1 — Application of interest where leg- 
islation retroactive; 248(11) — Interest compounded daily. 
History: Para. 161(11)(b.1) added by 1998, c. 19, subsec. 187(5); applicable after De- 
cember 1, 1994. 
Para. 161(11)(b) amended by 1997, c. 25, subsec. 50(8), applicable to 1996 et seq. 
Para. (b) formerly read: 


(b) in the case of a penalty payable for a taxation year by reason of section 163.1, ' 
from the day on or before which the taxpayer is required to pay the remainder of 
the taxpayer’s tax payable under this Part for the year to the day of payment of 
the penalty; and 
That portion of para. 161(11)(a) preceding subpara. (i) amended by. 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 133(4), to substitute “under” for “by reason of’ and add reference 
to's. 235. 
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Selected Cases [subsec. 161(11)]: Ford v. Canada, [1994] 2 C.T.C. 2395 (TCC) 
(No penalty where filing within 90 days of retroactive agreements for spousal and child 
support); Reemark Chelsea Terraces Project Ltd. vy. Canada, {1993} | (CHK, PAV 
(TCC) (Amount of interest and penalty for late return not adjusted on reassessment 
giving effect to loss carry-back reducing income to nil). 


Regulations: 4301(a) (prescribed rate of interest). 


Interpretation Bulletins: IT-407R4: Dispositions of cultural property to designated 
Canadian institutions. 


Information Circulars: 92-2: Guidelines for the cancellation and waiver of interest 
and penalties. 


(12) [Repealed] 


History [subsec. 161(12)]: Subsec. 161(12) repealed by 2000, c. 19, subsec. 47(3), 
in force June 29, 2000 (Royal Assent). The subsec. formerly read: 


(12) Partnership liable to interest — Where a partnership is liable to a penalty 
under subsection 237.1(7.4), sections 152, 158 to 160.1, this section and sections 
164 to 167 and Division J apply, with such modifications as the circumstances 
require, with respect to interest on the penalty as if the partnership were a 
corporation. 


Subsec. 161(12) added by 1998, c. 19, subsec. 187(6), applicable after December 1, 
1994. 


Selected Cases [s. 161]: Prodor v. R., [1997] 3 C.T.C. 179 (FCTD) (Applicable 
interest rate is that prescribed in particular statute, not as provided in Federal Court 
Act). ; 


Definitions [s. 161]: “allowable capital loss” — 38(b), 248(1); “amount”, “‘assess- 
ment”, “balance-due day” — 248(1); “calendar year” — Interpretation Act 37(1)(a): 
“corporation” — 248(1), Interpretation Act 35(1); “foreign tax” — 126(4.2); “indivi- 
dual” — 248(1); “instalment base” — 161(9); “Minister” — 123(1); “non-resident” — 
248(1); “person”, “prescribed” — 248(1); “prescribed rate’—Reg. 4301; “pro- 
perty” — 248(1); “province” — Interpretation Act 35(1); “regulation”, “share”, “speci- 
fied future tax consequence’ — 248(1); “tax payable” — 248(2); “taxable income” — 


2(2), 248(1); “taxation year” — 249; “taxpayer” — 248(1); 
108(1), 248(1); “writing” — Interpretation Act 35(1). 


“testamentary trust” — 


Offset of Refund Interest and Arrears Interest 


161.1 (1) Definitions — The definitions in this subsection apply 
in this section. 


“accumulated overpayment amount”, of a corporation for a pe- 
riod, means the overpayment amount of the corporation for the pe- 
riod together with refund interest (including, for greater certainty, 
compound interest) that accrued with respect to the overpayment 
amount before the date specified under paragraph (3)(b) by the cor- 
poration in its application for the period. 


“accumulated underpayment amount’, of a corporation for a pe- 
riod, means the underpayment amount of the corporation for the pe- 
riod together with arrears interest (including, for greater certainty, 
compound interest) that accrued with respect to the underpayment 
amount before the date specified under paragraph (3)(b) by the cor- 
poration in its application for the period. 


“arrears interest” means interest computed under paragraph 
(5)(b) 129(22)(D) sel 3 132) (bh). 1320220), 
160.1(1)(b), subsection 161(1) or (11), paragraph 164(3.1)(b) or 
(4)(b) or subsection 187(2). 


“overpayment amount’, of a corporation for a period, means the 
amount referred to in subparagraph (2)(a)(i) that is refunded to the 
corporation, or the amount referred to in subparagraph (2)(a)(ii) to 
which the corporation is entitled. 


“refund interest” means interest computed under subsection 
129 2) ISG Dy 1322) 1337-01) or 164G6)or Ge)s 


“underpayment amount”, of a corporation for a period, means the 
amount referred to in paragraph (2)(b) payable by the corporation 
on which arrears interest is computed. 


(2) Concurrent refund interest and arrears interest — A 
corporation may apply in writing to the Minister for the reallocation 
of an accumulated overpayment amount for a period that begins af- 
ter 1999 on account of an accumulated underpayment amount for 


133(7.02)(b) or | 
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the period if, in respect of tax paid or payable by the corporation 
under this Part or Part 1.3, II, IV, [1V.1, VI, VI.1 or XIV, 
(a) refund interest for the period 
(i) is computed on an amount refunded to the corporation, or 
(ii) would be computed on an amount to which the corpora- 
tion is entitled, if that amount were refunded to the corpora- 
tion; and 
(b) arrears interest for the period is computed on an amount pay- 
able by the corporation. 


Related Provisions: 161.1(3) — Contents 
161.1(5) — Where refund previously paid. 


of and deadline for application; 


(3) Contents of application — A corporation’s application re- 
ferred to in subsection (2) for a period is deemed not to have been 
made unless 


(a) it specifies the amount to be reallocated, which shall not ex- 
ceed the lesser of the corporation’s accumulated overpayment 
amount for the period and its accumulated underpayment 
amount for the period; 


(b) it specifies the effective date for the reallocation, which shall 
not be earlier than the latest of 


(i) the date from which refund interest is computed on the 
corporation’s overpayment amount for the period, or would 
be so computed if the overpayment amount were refunded to 
the corporation, 


(11) the date from which arrears interest is computed on the 
corporation’s underpayment amount for the period, and 


(iii) January 1, 2000; and 
(c) it is made on or before the day that is 90 days after the latest 


(1) the day of mailing of the first notice of assessment giving 
rise to any portion of the corporation’s overpayment amount 
to which the application relates, 


(11) the day of mailing of the first notice of assessment giving 
rise to any portion of the corporation’s underpayment amount 
to which the application relates, 


(iii) if the corporation has served a notice of objection to an 
assessment referred to in subparagraph (i) or (11), the day of 
mailing of the notification under subsection 165(3) by the 
Minister in respect of the notice of objection, 


(iv) if the corporation has appealed, or applied for leave to 
appeal, from an assessment referred to in subparagraph (i) or 
(ii) to a court of competent jurisdiction, the day on which the 
court dismisses the application, the application or appeal is 
discontinued or final judgment is pronounced in the appeal, 
and 


(v) the day of mailing of the first notice to the corporation 
indicating that the Minister has determined any portion of the 
corporation’s overpayment amount to which the application 
relates, if the overpayment amount has not been determined 
as a result of a notice of assessment mailed before that day. 


Related Provisions: 
refunded. 


161.1(4) — Amount reallocated is deemed to have been 


(4) Reallocation — The amount to be reallocated that is specified 
under paragraph (3)(a) by a corporation is deemed to have been re- 
funded to the corporation and paid on account of the accumulated 
underpayment amount on the date specified under paragraph (3)(b) 
by the corporation. 


Related Provisions: 161.1(6) — Consequential reallocations. 


(5) Repayment of refund — If an application in respect of a pe- 
riod is made under subsection (2) by a corporation and a portion of 
the amount to be reallocated has been refunded to the corporation, 
the following rules apply: 

(a) a particular amount equal to the total of 


(i) the portion of the amount to be reallocated that was re- 
funded to the corporation, and 
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(ii) refund interest paid or credited to the corporation in re- 
spect of that portion 


is deemed to have become payable by the corporation on the day 
on which the portion was refunded; and 


(b) the corporation shall pay to the Receiver General interest at 
the prescribed rate on the particular amount from the day re- 
ferred to in paragraph (a) to the date of payment. 


Related Provisions: 248(11) — Interest compounded daily. 


(6) Consequential reallocations — If a particular reallocation 
of an accumulated overpayment amount under subsection (4) results 
in a new accumulated overpayment amount of the corporation for a 
period, the new accumulated overpayment amount shall not be real- 
located under this section unless the corporation so applies in its 
application for the particular reallocation. 


(7) Assessments — Notwithstanding subsections 152(4), (4.01) 
and (5), the Minister shall assess or reassess interest and penalties 
payable by a corporation in respect of any taxation year as neces- 
sary in order to take into account a reallocation of amounts under 
this section. 


Related Provisions: 165(1.1) — Limitation of right to object to assessment. 


Proposed Amendment — Extension of s. 161.1 to 
individuals  . 


Notice of Ways and Means Motion, federal budget, February 28, 2000: 
Offsetting of Interest on Personal Tax Overpayments and Underpayments 


(23) That. for individuals other than trusts. the taxable amount of refund interest accru- 
ing over any period after 1999 on overpayments of income tax be reduced by the 
amount of any arrears interest accruing over the same period on unpaid income tax. 


Federal budget, supplementary information, February 28, 2000: Offsetting of 
Interest on Personal Tax Overpayments and Underpayments : 


An individual who has made an overpayment of income tax may be entitled to receive 
refund interest from the government on the overpayment. Refund interest is included in 
income for tax purposes, in the same manner as interest from other sources. 


If, on the other hand, an individual has failed to pay an amount of income tax when 
due, the individual is required to pay arrears interest to the government. Arrears interest 
is not deductible in computing a taxpayer's income for tax purposes. 


The taxation of refund interest and non-deductibility of arrears interest can produce 
inappropriate results in situations where an individual who owes interest on unpaid tax 
from one taxation year is concurrently owed interest on a tax overpayment from a dif- 
ferent taxation year. In this circumstance, the cost of the non-deductible interest paya- 
ble by the individual exceeds the after-tax value of the taxable interest receivable by 
the individual. In many instances, this difference results from the non-deductibility of 
interest paid and the inclusion in income of interest received. - 


This budget proposes a relieving mechanism for these individuals. Refund interest ac- 
cruing over a period will be taxable only to the extent that it exceeds any arrears inter- 
est that accrued over the same period to which the refund interest relates. As under 
current practice, the individual’s notice of assessment will indicate the full amount of 
refund interest. In addition, the Canada Customs and Revenue Agency will issue an 
information slip indicating the amount, if any, of the refund interest that must be in- 
cluded in the individual's income for tax purposes. 


This measure will apply to individuals other than trusts in respect of arrears and refund 
interest amounts that accrue concurrently after 1999, regardless of the taxation year to 
which the amounts relate. 


Dept. of Finance news release 2000-101 Backgrounder, December 21, 
2000: Offset Interest 

The 2000 budget proposed an interest offset mechanism in respect of overpayments 
and underpayments of tax by individuals. The Department of Finance and the Canada 
Customs and Revenue Agency are working to develop a mechanism under which this 
proposal can be given effect, for implementation at the earliest opportunity. 


History: S. 161.1 added by 2000, c. 19, s. 48, applicable after 1999. 

Definitions [s. 161.1]: “accumulated overpayment amount’, “accumulated un- 
derpayment amount” — 161.1(1); “amount” — 248(1): “arrears interest” — 161.1(1); 
“assessment” — 248(1); “corporation” — 248(1), Interpretation Act 35(1); “Min- 
ister” — 248(1); “overpayment amount” — 161.1(1); “prescribed” — 248(1); “refund 
interest” — 161.1(1); “taxation year” — 249; “underpayment amount” — 161.1(1); 
“writing” — Interpretation Act 35(1). 


161.2 Period where interest not payable — Notwithstanding 
any other provision of this Act, if the Minister notifies a taxpayer 
that the taxpayer is required to pay a specified amount under this 
Act and the taxpayer pays the specified amount in full before the 


S. 162(1) 


end of the period that the Minister specifies with the notice, interest 
is not payable on the specified amount for the period. 

History: S. 161.2 added by 2003, ¢. 15, s. 117, in force July 1. 2003. 

Definitions [s. 161.2]: “amount”, “Minister”, “taxpayer” — 248(1). 


Small Amounts Owing 


161.3 Interest and penalty amounts of $25 or less — If, at 
any time, a person pays an amount not less than the total of all 
amounts, other than interest and penalty, owing at that time to Her 
Majesty in right of Canada under this Act for a taxation year of the 
person and the total amount of interest and penalty payable by the 
person under this Act for that year is not more than $25.00, the 
Minister may cancel the interest and penalty. 

History: S. 161.3 added by 2003, c. 15, s. 117. applicable to taxation years that end 
after June 2003. 


Definitions [s. 161.3]: “amount” — 248(1); “Her Majesty” — Interpretation Act 
35(1); “Minister”, “person” — 248(1); “taxation year” — 249, 


161.4 (1) Taxpayer [owing $2 or less] — [applicable to 
amounts owing on or after April 1, 2007] If the Minister deter- 
mines, at any time, that the total of all amounts owing by a person 
to Her Majesty in right of Canada under this Act does not exceed 
two dollars, those amounts are deemed to be nil. 


(2) Minister — If, at any time, the total of all amounts payable by 
the Minister to a person under this Act does not exceed two dollars, 
the Minister may apply those amounts against any amount owing, at 
that time, by the person to Her Majesty in right of Canada. How- 
ever, if the person, at that time, does not owe any amount to Her 
Majesty in right of Canada, those amounts payable are deemed to 
be nil. 
History: Subsec. 161.4(2) amended by 2006, c. 4, s. 162, applicable to amounts owing 
on or after April 1, 2007. Subsec. 161.4(2) formerly read: 
(2) If, at any time, the total of all amounts payable by the Minister to a person 
under this Act does not exceed two dollars, the Minister shall apply those 
amounts against any amount owing, at that time, by the person to Her Majesty in 
right of Canada. However, if the person, at that time, does not owe any amount 
to Her Majesty, those amounts payable are deemed to be nil. 
S. 161.4 added by 2003, c. 15, s. 117, applicable to amounts owing or payable, as the 
case may be, after June 2003. 
Definitions [s. 161.4]: “amount” — 248(1); “Her Majesty” — Interpretation Act 
35(1): “Minister”, “person”, “taxpayer” — 248(1). 


Penalties 


162. (1) Failure to file return of income — Every person who 
fails to file a return of income for a taxation year as and when re- 
quired by subsection 150(1) is liable to a penalty equal to the total 
of 


(a) an amount equal to 5% of the person’s tax payable under this 
Part for the year that was unpaid when the return was required to 
be filed, and 


(b) the product obtained when 1% of the person’s tax payable 
under this Part for the year that was unpaid when the return was 
required to be filed is multiplied by the number of complete 
months, not exceeding 12, from the date on which the return was 
required to be filed to the date on which the return was filed. 


Related Provisions: 94(3)(a)(vii) [proposed] — Application to trust deemed resident 
in Canada: 161.3 — Interest and penalty up to $25 may be cancelled if tax paid; 
162(2.1) — Minimum penalty for non-resident corporation; 162(11) — Effect of car- 
ryback of losses, etc.; 189(8)(a) — 162(1) does not apply to charity revocation tax re- 
turn; 220(3) — No penalty if return filed by extended deadline; 235 — Additional pen- 
alty on large corporation for late filing even where no balance owing. See additional 
Related Provisions and Definitions at end of s. 162. 

Selected Cases [Subsec. 162(1)]: Ford v. Canada, [1994] 2 Cals 2395u( NCE) 
(No penalty where return filed within 90 days of retroactive agreements for spousal and 
child support); Reemark Chelsea Terraces Project Ltd. vy. Canada, [1993] 1 C.T.C. 
2727 (TCC) (Amount of interest and penalty for late return not adjusted on reassess- 
ment giving effect to loss carry-back reducing income to nil); Carlson v. R., [1973] 
C.T.C. 360 (FCTD) (Filing “temporary” return containing an income “estimate”; pen- 
alty applied for late filing of tax return). 
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Information Circulars: 92-2: Guidelines for the cancellation and waiver of interest 
and penalties; 00-1R: Voluntary disclosures program. 


(2) Repeated failure to file — Every person 


(a) who fails to file a return of income for a taxation year as and 
when required by subsection 150(1), 


(b) on whom a demand for a return for the year has been served 
under subsection 150(2), and 


(c) by whom, before the time of failure, a penalty was payable 
under this subsection or subsection (1) in respect of a return of 
income for any of the 3 preceding taxation years 


is liable to a penalty equal to the total of 


(d) an amount equal to 10% of the person’s tax payable under 
this Part for the year that was unpaid when the return was re- 
quired to be filed, and 


(e) the product obtained when 2% of the tax payable under this 
Part for the year that was unpaid when the return was required to 
be filed is multiplied by the number of complete months, not 
exceeding 20, from the date on which the return was required to 
be filed to the date on which the return was filed. 


Related Provisions: 162(2.1)— Minimum penalty for non-resident corporation; 
162(11) — Effect of carryback of losses, etc. See also at end of s. 162. 


Selected Cases [subsec. 162(2)]: Roy y. R., [1998] 2 C.T.C. 2982 (TCC); aff'd 
[2001] 3 C.T.C. 226 (FCA) (Penalty calculated on amount of undisclosed income 
before any deduction for CCA); Wichartz v. Canada, [1995] 1 C.T.C. 2866 (TCC) (No 
liability for penalty until penalty assessed). 


Information Circulars: 92-2: Guidelines for the cancellation and waiver of interest 
and penalties; 00-1R: Voluntary disclosures program. 


(2.1) Failure to file — non-resident corporation — Notwith- 
standing subsections (1) and (2), if a non-resident corporation is lia- 
ble to a penalty under subsection (1) or (2) for failure to file a return 
of income for a taxation year, the amount of the penalty is the 
greater of 


(a) the amount computed under subsection (1) or (2), as the case 
may be, and 
(b) an amount equal to the greater of 

(i) $100, and 


(ii) $25 times the number of days, not exceeding 100, from 
the day on which the return was required to be filed to the 
day on which the return is filed. 
Related Provisions: 150(1)(a)(i), (ii) — Obligation on non-resident to file return. 
History: Subsec. 162(2.1) added by 1999, c. 22, s. 65, applicable to taxation years that 
begin after 1998. 


Selected Cases [subsec. 162(2.1)]: Yang v. R., [2004] 3 C.T.C. 2408 (TCC) 
(Penalties computed on income prior to application of loss carryback); Roy v. R., 
[1998] 2 C.T.C. 2982 (TCC); aff'd [2001] 3 C.T.C. 226 (FCA) (Penalty calculated on 
amount of undisclosed income before any deduction for CCA). 


(3) Failure to file by trustee — Every person who fails to file a 
return as required by subsection 150(3) 1s liable to a penalty of $10 
for each day of default but not exceeding $50. 


Related Provisions: See Related Provisions at end of s. 162. 
Information Circulars: 92-2: Guidelines for the cancellation and waiver of interest 
and penalties; 00-1R: Voluntary disclosures program 
(4) Ownership certificate — Every person who 
(a) fails to complete an ownership certificate as required by sec- 
tion 234, 


(b) fails to deliver an ownership certificate in the manner pre- 
scribed at the time prescribed and at the place prescribed by reg- 
ulations made under that section, or 


(c) cashes a coupon or warrant for which an ownership certifi- 
cate has not been completed pursuant to that section, 

is liable to a penalty of $50. 

Related Provisions: See Related Provisions at end of s. 162. 


Information Circulars: 92-2: Guidelines for the cancellation and waiver of interest 
and penalties; 00-1R: Voluntary disclosures program. 
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(5) Failure to provide information on form — Every person 
who fails to provide any information required on a prescribed form 
made under this Act or a regulation is liable to a penalty of $100 for 
each such failure, unless 


(a) in the case of information required in respect of another per- 
son or partnership, a reasonable effort was made by the person 
to obtain the information from the other person or partnership; 
or 


(b) in the case of a failure to provide a Social Insurance Number 
on a return of income, the person had applied for the assignment 
of the Number and had not received it at the time the return was 
filed. 
Related Provisions: 162(8.1) — Where partnership liable to penalty. See also at end 
of s. 162. 


History: Para. 162(5)(a) amended by 1998, c. 19, subsec. 188(1), in force on June 18, 
1998. Para. 162(5)(a) formerly. read: 


(a) in the case of information required in respect of another person, a reasonable 
effort was made by the person to obtain the information from the other person; or 


That portion of subsec. 162(5) preceding para. (a) amended by 1994, c. 7, Sch. IL 
(1991, c. 49), subsec. 134(1), to substitute “is liable” for “is, except where, in the case 
of an individual, the Minister has waived the penalty, liable”. 


Information Circulars: 82-2R2: SIN legislation that relates. to the preparation of 
information slips; 00-1R: Voluntary disclosures program. 


(6) Failure to provide identification number — Every person 
or partnership who fails to provide on request their Social Insurance 
Number or their business number to a person required under this 
Act or a regulation to make an information return requiring the 
number is liable to a penalty of $100 for each such failure, unless 


(a) an application for the assignment of the number is made 
within 15 days after the request was received; and 


(b) the number is provided to the person who requested the num- 
ber within 15 days after the person or partnership received it. 


Related Provisions: 162(8.1) — Where partnership liable to penalty; 237(1), (1.1), 
(2) — Obligation to apply for and provide Social Insurance Number on information 
return. See additional Related Provisions at end of s. 162. 


History: Subsec. 162(6) amended by 1998, c. 19, subsec. 188(2), in force on June 18, 
1998. Subsec. 162(6) formerly read: 


(6) Failure to provide Social Insurance Number — Every individual who 
fails to provide on request the individual’s Social Insurance Number to a person 
required under this Act or a regulation to make an information return requiring 
the individual’s Social Insurance Number is liable to a penalty of $100 for each 
such failure, unless 


(a) an application by the individual for the assignment of a Social Insurance 
Number was made not later than 15 days after the person made the request; 
and 

(b) the Number was provided to the person within 15 days after the indivi- 
dual received it. 


That portion of subsec. 162(6) preceding para. (a) amended by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 134(2), to substitute “is liable” for “is, except where the Minister 
has waived the penalty, liable”. 


Information Circulars: 82-2R2: SIN legislation that relates to the preparation of 
information slips; 00-1R: Voluntary disclosures program. 


(7) Failure to comply — Every person (other than a registered 
charity) or partnership who fails 


(a) to file an information return as and when required by this Act 
or the regulations, or 


(b) to comply with a duty or obligation imposed by this Act or 
the regulations 


is liable in respect of each such failure, except where another provi- 
sion of this Act (other than subsection (10) or (10.1) or 163(2.22)) 
sets out a penalty for the failure, to a penalty equal to the greater of 
$100 and the product obtained when $25 is multiplied by the num- 
ber of days, not exceeding 100, during which the failure continues. 
Related Provisions: 149(4.1), 188 — Revocation of registration and penalty tax for 
registered charity; 162(8.1) — Where partnership liable to penalty; 188.1 — Penalties 
for registered charities (reducible under 189(6.3)): Reg. 205.1(3) — failure to file 500 
returns electronically is a single failure. See also at end of s, 162. 
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History: Subsec. 162(7) amended by 1997, c. 25,,subsec. 51(1), applicable to returns 
required to be filed on or before a day that is after 1997 and to duties and obligations 
first imposed after 1997. Subsec. (7) formerly read: 


(7) Failure to comply with Act or regulation — Every person (other than a reg- 
istered charity) who fails 


(a) to file an information return as and when required by this Act or a regula- 
tion, or 


(b) to comply with a duty or obligation imposed by this Act or a regulation 


is liable in respect of each such failure, except where another provision of this 
Act (other than subsection (10)) sets out a penalty for the failure, to a penalty 
equal to the greater of $100 and the product obtained when $25 is multiplied by 
the number of days, not exceeding 100, during which the failure continues. 


The opening words of subsec. 162(7) substituted by 1994, c. 21, s. 80, applicable June 
15, 1994. The opening words formerly read: 


(7) Every person 


Information Circulars: 89-4: Tax shelter reporting; 92-2: Guidelines for the cancel- 
lation and waiver of interest and penalties; 00-1R: Voluntary disclosures program. 


Registered Plans Compliance Bulletins: 3 (penalties). 


(7.1) Failure to make partnership information return — 
Where a member of a partnership fails to file an information return 
as a member of the partnership for a fiscal period of the partnership 
as and when required by this Act or the regulations and subsection 
(10) does not set out a penalty for the failure, the partnership is 
liable to a penalty equal to the greater of $100 and the product ob- 
tained when $25 is multiplied by the number of days, not exceeding 
100, during which the failure continues. 

Related Provisions: 96(1) — Taxation of partnership; 162(8.1) — Rules where part- 
nership is liable to penalty; Reg. 205.1(3) — failure to file 500 returns electronically is 
a single failure. See also at end of s. 162. 


History: Subsec. 162(7.1) amended by 1997, c. 25, subsec. 51(1), applicable to returns 
required to be filed on or before a day that is after 1997 and to duties and obligations 
first imposed after 1997. Subsec. (7.1) formerly read: 


(7.1) Where a member of a partnership fails to file an information return as a 
member of the partnership for a fiscal period of the partnership as and when 
required by this Act or a regulation, the partnership is liable to a penalty equal to 
the greater of $100 and the product obtained when $25 is multiplied by the num- 
ber of days, not exceeding 100, during which the failure continues. 


Selected Cases [subsec. 162(7.1)]: Katepwa Park Golf Partnership v. R., {2000} 
3 C.T.C. 2043 (TCC) (Provision sufficiently unclear to make delay mandatory). 


(8) Repeated failure to file — Where 


(a) a penalty was payable under subsection (7.1) in respect of a 
failure by a member of a partnership to file an information re- 
turn as a member of the partnership for a fiscal period of the 
partnership, 


(b) a demand for the return or for information required to be 
contained in the return has been served under section 233 on the 
member, and 


(c) a penalty was payable under subsection (7.1) in respect of the 
failure by a member of a partnership to file an information re- 
turn as a member of the partnership for any of the 3 preceding 
fiscal periods, 


the partnership is liable, in addition to the penalty under subsection 
(7.1), to a penalty of $100 for each member of the partnership for 
each month or part of a month, not exceeding 24 months, during 
which the failure referred to in paragraph (a) continues. 


Related Provisions: 162(8.1) — Rules where partnership is liable to penalty. See 
also at end of s. 162. 


(8.1) Rules where partnership liable to a penalty — Where a 
partnership is liable to a penalty under subsection (5), (6), (7), (7-1), 
(8) or (10), sections 152, 158 to 160.1, 161 and 164 to 167 and 
Division J apply, with any modifications that the circumstances re- 
quire, to the penalty as if the partnership were a corporation. 
History: Subsec. 162(8.1) amended by 1998, c. 19, subsec. 188(3), in force on June 
18, 1998. Subsec. 162(8.1) formerly read: 
(8.1) Where partnership liable to penalty — Where a partnership is liable to a 
penalty under subsection (7), (7.1), (8), (10) or (10.1), sections 152, 158 to 
160.1. 161 and 164 to 167 and Division J apply, with any modifications that the 
circumstances require, to the penalty as if the partnership were a corporation. 


S. 162(10) 


Subsec. 162(8.1) amended by 1997, c. 25, subsec. 51(2), applicable to returns required 
to be filed on or before a day that is after 1997 and to duties and obligations first 
imposed after 1997. Subsec. (8.1) formerly read: 


(8.1) Where a partnership is liable to a penalty under subsection (7.1) or (8), 
sections 152, 158 to 160.1, 161 and 164 to 167 and Division } apply, with such 
modifications as the circumstances require, with respect to the penalty as if the 
partnership were a corporation. 


(9) [Repealed] 
History: Subsec. 162(9) repealed by 1998, c. 19, subsec. 188(4), applicable after De- 
cember 1, 1994. Subsec. 162(9) formerly read: 
(9) Tax shelter identification number — Every person who 
(a) files false or misleading information with the Minister in an application 
under subsection 237.1(2) for an identification number for a tax shelter, or 


(b) whether as a principal or as an agent, sells, issues or accepts a contribu- 
tion for the acquisition of an interest in a tax shelter before the Minister has 
issued an identification number therefor, 


is liable to a penalty equal to the greater of 
(c) $500, and 


(d) 3% of the total of all amounts each of which is the cost to each person 
who acquired an interest in the tax shelter before the correct information is 
filed with the Minister or the identification number is issued, as the case may 
be. 


Selected Cases [subsec. 162(9)]: Blier v. R., [2004] 2.C.T.C. 2392 (TCC) (Pen- 
alty upheld where arrangement was obvious tax shelter). 


(10) Failure to furnish foreign-based information — Every 
person or partnership who, 


(a) knowingly or under circumstances amounting to gross negli- 
gence, fails to file an information return as and when required by 
any of sections 233.1 to 233.4, or 


(b) where paragraph (a) does not apply, knowingly or under cir- 
cumstances amounting to gross negligence, fails to comply with 
a demand under section 233 to file a return 


is liable to a penalty equal to the amount determined by the formula 


($500 x Ax B)—C 
where 
A is 
(c) where paragraph (a) applies, the lesser of 24 and the num- 
ber of months, beginning with the month in which the return 


was required to be filed, during any part of which the return 
has not been filed, and 


(d) where paragraph (b) applies, the lesser of 24 and the 
number of months, beginning with the month in which the 
demand was served, during any part of which the return has 
not been filed, 


(e) where the person or partnership has failed to comply with 
4 demand under section 233 to file a return, 2, and 


(f) in any other case, 1, and 


C is the penalty to which the person or partnership is liable under 
subsection (7) in respect of the return. 
Related Provisions: 162(7) — Initial calculation of penalty; 162(8.1)— Where 
partnership liable to penalty; 162(10.1) — Additional penalty; 163(2.4)—(2.91,) — Pen- 
alty for false statement or omission in return; 233.2(4.1) — Foreign arrangements simi- 
lar to trusts; 233.5 — Due diligence defence; 257 — Formula cannot calculate to less 
than zero. See also at end of s. 162. 
History: Subsec. 162(10) amended by 1997, c. 25, subsec. 51(3), applicable to returns 
required to be filed on or before a day that is after April 29, 1998. Subsec. (10) for- 
merly read: 
(10) Every corporation 
(a) that fails to file an information return required by section 233.5 
(b) on which a demand under section 233 has been served for the return, and 


(c) that does not comply with the demand within 90 days after the day the 
demand was served on it, 


is liable in respect of each such failure, in addition to the penalty under subsec- 
tion (7), to a penalty of $1,000 for each month or part of a month, not exceeding 
24 months, during which the failure continues. 
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(10.1) Additional penaity — Where 
(a) a person or partnership is liable to a penalty under subsection 
(10) for the failure to file a return (other than an information 
return required to be filed under section 233.1), 
(b) if paragraph (10)(a) applies, the number of months, begin- 
ning with the month in which the return was required to be filed, 
during any part of which the return has not been filed exceeds 
24, and 
(c) if paragraph (10)(b) applies, the number of months, begin- 
ning with the month in which the demand referred to in that par- 
agraph was served, during any part of which the return has not 
been filed exceeds 24, 
the person or partnership is liable, in addition to the penalty deter- 
mined under subsection (10), to a penalty equal to the amount deter- 
mined by the formula 


A-—B 
where 
A is 
(d) where the return is required to be filed under section 
233.2, 5% of the total of all amounts each of which is the fair 
market value of property transferred or loaned (determined as 
of the time of the transfer or loan) because of which there 


would, if no other transfer or loan were taken into account, 
be an obligation to file the return, 


FP rpecnes Amendment - _ sas 0.1 Ata) 


Zi Tsa nd FIEs), subse 
36(2), will amend para. (d) of the description of Ain subsec. 162(10.1) to read as _ 


Application: The July 18, 2005 draft lec latior 


above, applicable to returns in respect of taxation years 
returns in respect of taxation years that begin 


begin after a, and to 


(a) after 2000, if the return relates to a trust that inakes a valid lection under . 
para, (a) of the Application of the amendment to s. 94; and 


_ (b) after 2001, if the return relates to a trust that makes a v | 
para. (a) or (b) of the Application of the amendment to s. 94. : 


Technical Notes: ‘Subsection 162(10.1) imposes a penalty on any person o1 
nership that is more than 24 months late in filing an information return that the per- 
son or partnership was required to file under any of sections 233.1 to 233 4. (This. 
penalty apie in anon to the penalties noe under subsections oe — 
(10).) . 


The penalty imposed under subsection 162(10. 1) of respect toa a particles our 
tion return is equal to a specified amount less the amount of the penalties imposed 
under subsections 162(7) and (10) with. respect to the return. The specified amount 
with respect to an information return for a trust required to be filed by a person or 
partnership under section 233.2 is equal to 5% of the total fair market value of any _ 
property transferred or loaned to the trust that, if no other loan or transfer were taken _ 
into account. would have imposed an obligation on the poe or partnership to file 
the return. 


Subsection 162(10.1) is amended, as a a consequence of amendments oe 

233.2, by changing the manner in which the specified amount is determined. The 

specie ied amount is now to be determined with reference to the ae i mas value of 
“contributions” made by the person or partnership to the trust. 


(e) where the return is required to be filed under section 
233.3 for a taxation year or fiscal period, 5% of the greatest 
of all amounts each of which is the total of the cost amounts 
to the person or partnership at any time in the year or period 
of a specified foreign property (as defined by subsection 
233.3(1)) of the person or partnership, and 


(f) where the return is required to be filed under section 
233.4 for a taxation year or fiscal period in respect of a for- 
eign affiliate of the person or partnership, 5% of the greatest 
of all amounts each of which is the total of the cost amounts 
to the person or partnership at any time in the year or period 
of a property of the person or partnership that is a share of 
the capital stock or indebtedness of the affiliate, and 
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Bis the total of the penalties to which the person or partnership is 
liable under subsections (7) and (10) in respect of the return. 


Related Provisions: 162(7) — Initial calculation of penalty; 162(10.11) — Applica- 
tion to trust contribution; 162(10.2) — Shares or debt owned by controlled foreign af- 
filiate; 162(10.3) — Application to partnership; 162(10.4) — Application to non-resi- 
dent trust; 163(2.4)-(2.91) — Penalty for false statement or omission in return; 
233.2(4.1) — Foreign arrangements similar to trusts; 233.5 — Due diligence defence to 
penalty; 257 — Formula cannot calculate to less than zero. 


History: Subsec. 162(10.1) added by 1997, c. 25, subsec. 51(3), applicable to returns 
reds to be filed on or before a day that is after April 29, 1998. 


Proneat Addition eek 0.11) - 


(a) of oe shia of ve in i aubasction (0. 1, dubaaetions 94( 1) 
(2) and (2) apply, except that the references. 6 the expression 


transfer’ in subsection 94(1) are to be read as 
expression “(other than property that is not describ di in. ‘any. 
subclauses OOAD tc om but t hi 

are) - oo 


36(8), wil sed subsec. "en 10. 1 2 applicable on the same pas as the eee: to 
16200. 1I)A@. So 


calculation in subsection 162110. D, ‘the definitions iat! rules i in subsections 94(1), (2 
and (9) generally apply. Subsection 162(10.11) is similar to amended — 
233.2(2), described in greater detail in the commentary {to 233.2 ed.], _ 


(10.2) Shares or debt owned by controlled foreign affili- 
ate — For the purpose of paragraph (f) of the description of A in 
subsection (10.1), 


(a) shares or indebtedness owned by a controlled foreign affili- 
ate of a person or partnership are deemed to be owned by the 
person or partnership; and 


(b) the cost amount at any time of such shares or indebtedness to 
the person or partnership is deemed to be equal to 20% of the 
cost amount at that time to the controlled foreign affiliate of the 
shares or indebtedness. 


Related Provisions: 162(10.3) — Application to partnerships; 162(10.4) — Appli- 
cation to non-resident trusts. 


History: Subsec. 162(10.2) added by 1997, c. 25, subsec. 51(3), applicable to returns 
required to be filed on or before a day that is after April 29, 1998. 


(10.3) Application to partnerships — For the purposes of para- 
graph (f) of the description of A in subsection (10.1) and subsection 
(10.2), in determining whether a non-resident corporation or trust is 
a foreign affiliate or a controlled foreign affiliate of a partnership, 


_ Proposed Amendment — 162(10.3) opening words 


(10. 3) Application to partnerships — For the purposes of 
paragraph (f) of the description of A in subsection (10.1) and sub- — 
section (10.2), in determining whether a non-resident corporation — 
is a foreign affiliate or a coned on affiliate: of a 
partnership, - : 


Application: The July 18, 2005 draft basis (Part | — _NRTs and FIEs), subse. 
36(4). will amend the opening words of subsec. 162(10.3) to read ¢ as » above, applica- - 
ble on the same basis as the amendment to 162(10.1)A(d). 


Technical Notes: Existing paragraph 94(1)(d) provides for non-resident trusts to 
be treated as foreign affiliates. It is being tepealed as a consequence of the introduc- 
tion of new rules for non-resident trusts in section 94, Subsections 162(10. 3) and 
(10.4) are rules that affect the calculation of penalty tax in respect of a person’ s or 
partnership’s failure to file a return in respect of a foreign affiliate. 


Subsections 163(2.6) and (2. 91) are similar provisions that affect the calculation of 
penalty tax in respect of false statements and omissions in such a ‘return. 


Subsections 162(10.3) and 163(2.6) are amended to reflect the changes to. section 94° ; 
under which non-resident trusts are no longer treated as foreign affiliates. Subsec- 
tions 162(10.4) and 163(2.91) are repealed for the same reason. 


(a) the definitions “direct equity percentage” and “equity per- 
centage” in subsection 95(4) shall be read as if a partnership 
were a person; and 
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(b) the definitions “controlled foreign affiliate” and “‘foreign af- 
filiate” in subsection 95(1) shall be read as if a partnership were 
a taxpayer resident in Canada. 


History: Subsec. 162(10.3) added by 1997, c. 25, subsec. 51(3), applicable to returns 
required to be filed on or before a day that is after April 29, 1998. 


(10.4) Application to non-resident trusts — For the purposes 
of this subsection, paragraph (f) of the description of A in subsec- 
tion (10.1) and subsection (10.2), 


(a) a non-resident trust is deemed to be a controlled foreign affil- 
iate of each beneficiary of which the trust is a controlled foreign 
affiliate for the purpose of section 233.4; 

(b) the trust is deemed to be a non-resident corporation having a 
capital stock of a single class divided into 100 issued shares; 
(c) each beneficiary under the trust is deemed to own at any time 
the number of the issued shares of the corporation that is equal 
to the proportion of 100 that 


(i) the fair market value at that time of the beneficiary’s ben- 
eficial interest in the trust 

is of 
(ii) the fair market value at that time of all beneficial interests 
in the trust; and 


(d) the cost amount to a beneficiary at any time of a share of the 
corporation is deemed to be equal to the amount determined by 
the formula 


A 
B 


where 
A is the fair market value at that time of the beneficiary’s bene- 
ficial interest in the trust, and 


B is the number of shares deemed under paragraph (c) to be 
owned at that time by the beneficiary in respect of the 
corporation. 


Proposed Repeal — 162(1 0.4) 


Application: The July 18. 2005 draft legislation (Part | —NRTs and FIEs), subsec. 
36(5), will repeal (10.4), applicable on the same basis as the amendment to 
162(10.1)A@) : . Lo : 


Technical Note: 


+ 162(10.3). 


History: Subsec. 162(10.4) added by 1997, c. 25, subsec. 51(3), applicable to returns 
required to be filed on or before a day that is after April 29, 1998. 


(11) Effect of subsequent events — For the purpose of com- 
puting a penalty under subsection (1) or (2) in respect of a person’s 
return of income for a taxation year, the person’s tax payable under 
this Part for the year shall be determined before taking into consid- 
eration the specified future tax consequences for the year. 


History: Subsec. 162(11) amended by 1997, c. 25, subsec. 51(4), applicable to 1996 et 
seq. Subsec. (11) formerly read: 


(11) Effect of carryback of losses etc. — In determining a person’s tax for a 
taxation year for the purpose of computing a penalty under subsection (1) or (2) 
in respect of the person’s return of income for the year, paragraph 161(7)(a) ap- 
plies with such modifications as the circumstances require. 


Subsec. 162(11) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 134(3), applicable to 
amounts referred to in para. 161(7)(a) in respect of subsequent taxation years referred 
to in that para. ending after July 13, 1990. 


Related Provisions [s. 162]: 18(1)(t) — Penalties are non-deductible; 161(11) — 
Interest on penalty; 180.2(6), 181.7, 183(3), 183.2(2), 185.2(2), 187(3), 187.6, 189(8), 
190.21, 191.4(2), 193(8), 195(8),196(4), 202(3), 204.3(2), 204.7(3), 204.87, 204.93, 
204.94(4), 207(3), 207.2(3), 207.4(2), 207.7(4), 208(4), 209(5), 210.2(7), 211.5, 
211,6(5), 211.91(3), 218.2(5), 218.3(10), 219(3), 247(11) — Provisions of s. 162 apply 
for purposes of Parts I.1, 1.2, 1.3, I, 11.1, UL.1, IV, IV.1, V, VI, VL1, VIL, VIL, IX, x, 
X.1, X.2, X.3, X.4, X.5, XI, X11, X12, X13, XI, XII.1, XIL.2, X13, X14, XIL.6, 
XIII.1, XI1.2, XIV and XVI.1 respectively; 220(3.1) — Waiver or cancellation of pen- 
alty; 227(10.01), (10.1) — Provisions of s. 162 apply to withholding taxes under Parts 
XIIL.5 and XIII; 238(1), (3) — Offences; 239(3) — Penalty assessment cannot be issued 
after charge laid if person convicted. 


Definitions [s. 162]: “amount”, “business number” — 248(1); “controlled foreign 
affiliate’ — 94.1(2)(h), 95(1), 248(1); “corporation” — 162(10.4)(b), 248(1), /nterpre- 


S. 163(2)(b) 


tation Act 35(1); “fiscal period” — 249.1; “foreign affiliate’ — 95(1), 162(10.3), 
248(1); “individual”, ‘Minister’, “non-resident” — 248(1); “owned” — 162(10.2); 
“persgn”, “prescribed”, “property” — 248(1); “received” — 248(7); “registered char- 
ity”, “regulation” — 248(1); “resident in Canada” — 250; “tax shelter” — 237.1(1), 
248(1); “taxation year” — 249; “trust” — 104(1), 248(1), (3). 


Information Circulars [s. 162]: 00-1R: Voluntary disclosures program. 


163. (1) Repeated failures [to report income] — Every person 
who 


(a) fails to report an amount required to be included in comput- 
ing the person’s income in a return filed under section 150 for a 
taxation year, and 


(b) had failed to report an amount required to be so included in 
any return filed under section 150 for any of the three preceding 
taxation years 


is liable to a penalty equal to 10% of the amount described in para- 
graph (a), except where the person is liable to a penalty under sub- 
section (2) in respect of that amount. 


Related Provisions: 163(3) — Burden of proof. See also Related Provisions at end 
of s. 163. 


Selected Cases [subsec. 163(1)]: Morrison v. R., [2003] 2 C.T.C. 2076 (TCC) 
(Penalty deleted when failure to report income due to accountant’s error); R. v. Pon- 
grantz, [1982] C.T.C, 259 (FCA) (Repeated failure to file return on time not wilful 
evasion): Hawrish v. MNR, [1976] C.T.C. 748 (FCA) (Penalties imposed after four- 
year limit period quashed when no wilful tax evasion) (Note: the current version of 
subsec. 163(1) no longer requires that the failure have been wilful). 

Information Circulars: 73-10R3: Tax evasion; 00-IR: Voluntary disclosures 
program. 


(2) False statements or omissions — Every person who, 
knowingly, or under circumstances amounting to gross negligence, 
has made or has participated in, assented to or acquiesced in the 
making of, a false statement or omission in a return, form, certifi- 
cate, statement or answer (in this section referred to as a “return’”) 
filed or made in respect of a taxation year for the purposes of this 
Act, is liable to a penalty of the greater of $100 and 50% of the total 
of 


(a) the amount, if any, by which 
(i) the amount, if any, by which 


(A) the tax for the year that would be payable by the per- 
son under this Act 


exceeds 


(B) the amounts that would be deemed by subsections 
120(2) and (2.2) to have been paid on account of the per- 
son’s tax for the year 


if the person’s taxable income for the year were computed by 
adding to the taxable income reported by the person in the 
person’s return for the year that portion of the person’s un- 
derstatement of income for the year that is reasonably attrib- 
utable to the false statement or omission and if the person’s 
tax payable for the year were computed by subtracting from 
the deductions from the tax otherwise payable by the person 
for the year such portion of any such deduction as may rea- 
sonably be attributable to the false statement or omission 


exceeds 
(ii) the amount, if any, by which 
(A) the tax for the year that would have been payable by 
the person under this Act 
exceeds 


(B) the amounts that would be deemed by subsections 
120(2) and (2.2) to have been paid on account of the per- 
son’s tax for the year 


had the person’s tax payable for the year been assessed on 
the basis of the information provided in the person’s return 
for the year, 


(b) [Repealed] 
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(c) the total of all amounts each of which is the amount, if any, 

by which 
(i) the amount that would be deemed by subsection 122.61(1) 
to be an overpayment on account of the person’s liability 
under this Part for the year that arose during a particular 
month or, where that person is a cohabiting spouse or com- 
mon-law partner (within the meaning assigned by section 
122.6) of an individual at the end of the year and at the be- 
ginning of the particular month, of that individual’s liability 
under this Part for the year that arose during the particular 
month, as the case may be, if that total were calculated by 
reference to the information provided 


exceeds 


(ii) the amount that is deemed by subsection 122.61(1) to be 
an overpayment on account of the liability of that person or 
that individual, as the case may be, under this Part for the 
year that arose during the particular month, 


(c.1) the amount, if any, by which 


(i) the total of all amounts each of which is an amount that 
would be deemed by section 122.5 to be paid by that person 
during a month specified for the year or, where that person is 
a qualified relation of an individual for the year (within the 
meaning assigned by subsection 122.5(1)), by that individual, 
as the case may be, if that total were calculated by reference 
to the information provided in the prescribed form filed for 
the year under section 122.5 


exceeds 


(ii) the total of all amounts each of which is an amount that is 
deemed under section 122.5 to be paid by that person or that 
qualified relation during a month specified for the year, 


Proposed Amendment - _ saslage A) 
(c.1) the amount, if any, by which 


(i) the total of all amounts each - which | is an amount that 
would be deemed by section 122.5 to be paid by that person 
during a month specified for the year or, where that person 
is the qualified relation of an individual in relation to that 
specified month (within the meaning assigned by subsec- 


tion 122.5(1)), by that individual, if that total were calcu- . 


lated by reference to the information provided i in the per- 
son’s return of income (within the meaning assigned by 
subsection ee ie for me year _ 


: exceeds 


(ii) the total of all amounts each of which is an amount fae 
is deemed by section 122.5 to be paid by that person or by 
an individual of whom the person is the qualified relation in 
relation to a month specified for the year ae the mean- 
ing assigned to subsection 122.5(1)), _ 

Application: The July 18, 2005 draft legislation (Part 2 — tech 

amend para. 163(2)(c.1) to read as above, applicable to amounts cones to be paid — 

during months specified for 2001 et seq. : : 

Technical Notes: Subsection 163(2) imposes a ue where a taxpayer know- 

ingly, or in circumstances amounting to gross negligence, participates in or makes a 

false statement for the purposes of the Act. The penalty is determined with reference 


to the understatement of tax or the overstaternent of amounts deemed to be paid on 


account of tax. Paragraph 163(2)(c.1) imposes a penalty where the false statement 
relates to the goods and services tax credit (GSTC). 


The GSTC provisions were recently amended (S.C. 2002, chapter 2 formerly Bill C- 
49) to make the credit more responsive to changes in family circumstances by pro- 
viding that the eligibility to the credit and the amount paid in each quarter reflect 
such changes that occurred before the end of the preceding quarter rather than i in the 
preceding taxation year. 


Paragraph IKE » is es | to te the new gee calcalaton of the 
GSU ' 


(c.2) the amount, if any, by which 


(1) the amount that would be deemed under subsection 
122.51(2) to be paid on account of the person’s tax payable 
under this Part for the year if the amount were calculated by 
reference to the information provided in the return 


Cal), S. 158, will 
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exceeds 


(ii) the amount that is deemed under subsection 122.51(2) to 
be paid on account of the person’s tax payable under this Part 
for the year, 

(d) the amount, if any, by which 
(i) the amount that would be deemed by subsection 127.1(1) 
to be paid for the year by the person if that amount were cal- 
culated by reference to the information provided in the return 
or form filed for the year pursuant to that subsection 

exceeds 
(ii) the amount that is deemed by that subsection to be paid 
for the year by the person, 

(e) the amount, if any, by which 
(i) the amount that would be deemed by subsection 127.41(3) 
to have been paid for the year by the person if that amount 
were calculated by reference to the person’s claim for the 
year under that subsection 

exceeds 


(ii) the maximum amount that the person is entitled to claim 
for the year under subsection 127.41(3), 
(f) the amount, if any, by which 
(i) the amount that would be deemed by subsection 125.4(3) 
to have been paid for the year by the person if that amount 
were calculated by reference to the information provided in 
the return filed for the year pursuant to that subsection 
exceeds 
(ii) the amount that is deemed by that subsection to be paid 
for the year by the person, and 
g) the amount, if any, by which 
(i) the amount that would be deemed by subsection 125.5(3) 
to have been paid for the year by the person if that amount 


were calculated by reference to the information provided in 
the return filed for the year pursuant to that subsection 


exceeds 


(ii) the amount that is deemed by that subsection to be paid 
for the year by the person. 


Related Provisions: 94(3)(a)(vii) [proposed] — Application to trust deemed resident 


in Canada; 163(2.1) — Interpretation; 163(3) — Burden of proof; 163.2 — Penalty for 
acts of a third party; 163.2(15)(b) — Conduct of employee deemed to be conduct of 
employer; 239(1) — Offence — false statements. See also Related Provisions at end of 


SyelOo: 


History: Subsec. 163(2) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner’, applicable to 2001 et seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Cls. 163(2)(a)(i)(B) and (2)(a)Gi)(B) amended by 2000, c. 19, subsecs. 49(1), (2), ap- 
plicable to 1999 et seg. The cls. formerly read: 


(B) the amount that would be deemed by subsection 120(2) to have been paid on 
account of the person’s tax for the year 


(B) the amount that would have been deemed by subsection 120(2) to have been 
paid on account of the person’s tax for the year 


The opening words of subsec. 163(2) amended by 1998, c. 19, subsec. 189(1), applica- 
ble after June 20, 1996. The opening words of subsec. 163(2) formerly read: 


(2) Every person who, knowingly, or under circumstances amounting to gross 
negligence in the carrying out of any duty or obligation imposed by or under this 
Act, has made or has participated in, assented to or acquiesced in the making of, 
a false statement or omission in a return, form, certificate, statement or answer 
(in this section referred to as a “return”) filed or made in respect of a taxation 
year as required by or under this Act or a regulation, is liable to a penalty of the 
greater of $100 and 50% of the total of 


Para. 163(2)(c.2) amended by 1998, c. 19, s, 45, applicable to 1997 et seq. Para. 
163(2)(c.2) formerly read: 


(c.2) the amount, if any, by which 


(i) the amount that would be deemed under section 126.1 to be an overpay- 
ment on account of the person’s liability under this Part for the year if the 
amount were calculated by reference to the information provided 
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exceeds 


(ii) the amount that is. deemed under section 126.1 to be an overpayment on 
account of the person’s liability under this Part for the year, 


Para. 163(2)(g) added by 1998, c. 19, subsec. 189(2), applicable after October 1997. 
Para. 163(2)(f) added by 1996, c 21, s. 43, applicable to 1995 et seq. 


Para. 163(2)(e) added by 1995, c. 3, s. 48, applicable to taxation years that end after 
February 22, 1994. 


Para. 163(2)(c.2) added by 1994, c. 8, subsec. 26(1), applicable after 1992. 


Para. 163(2)(b) repealed by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 17(1), applicable 
to 1993 et seq. Para. (b) formerly read: 


(b) the amount, if any, by which 


(i) the amount that would be deemed by subsection 122.2(1) to be paid for. 
the year by the person or, where the person is a supporting person of an 
eligible child of an individual for the year (within the meaning assigned by 
subsection 122.2(2)) and resided with the individual at the end of the year, 
by that individual, as the case may be, if that amount were calculated by 
reference to the information provided in the return filed for the year pursuant 
to that subsection 


exceeds 


(ii) the amount that is deemed by subsection 122.2(1) to be paid for the year 
by the person or the individual referred to in subparagraph (i), as the case 
may be, 


Para. 163(2)(c) was added by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 17(2), applica- 
ble to 1991 et seq. 


Selected Cases [subsec. 163(2)]: Savard v. R., [2005] 1 C.T.C. 144 (FCA) 
(Penalties reinstated where taxpayer aware of deceptive nature of scheme); Villeneuve 
y. R., [2004] 4 C.T.C. 259 (FCA) (Participation in fraudulent scheme warranted impo- 
sition of penalties); mmeubles Equation Inc. y. R., [2004] 4 C.T.C. 2192 (TCC) (Fail- 
ure to keep adequate books and records was gross negligence); Allchin v. R., [2004] 4 
C.T.C. 1 (FCA) (Tax Court failed to consider possibility of dual residence. Penalty 
quashed); Julian y. R., [2004] 3 C.T.C. 2501 (TCC) (Penalties quashed where lawyer 
relied on opinion of law partner without further due diligence); Simard v. R., [2004] 3 
C.T.C. 269 (FCA); rev’g in part [2002] 4 C.T.C. 2128 (TCC) (Penalties not to be re- 


duced by trial judge); Klotz v. R., [2004] 2 C.T.C. 2892 (TCC) (Failure to exercise due | 


diligence not the same as gross negligence); Boucher v. R., [2004] 2 C.T.C. 179 (FCA) 
(Penalty might be applicable even if no tax payable); Lamarre v. R. (2000), [2004] 1 
C.T.C. 2508 (TCC) (Penalties upheld where fictional ABIL created); Cumberland 
Paving & Contracting Ltd. y. R., [2003] 4 C.T.C. 2203 (TCC) (Penalties removed 
where amount paid as soon as error discovered); MacKinnon v. R., [2001] 4 C.T.C. 
27712 (TCC) (Evidence from criminal trial admissible in respect of civil penalties); 
Foisy v. R., [2001] 1 C.T.C. 2606 (TCC) (Failure to declare gain did not result in loss 
of exemption or imposition of penalty); Pedwell vy. R.; [2000] 3 C.T.C. 246 (FCA) 
(Court is bound by basis on which assessments made and cannot change that basis); 
Findlay v. R., [2000] 3 C.T.C. 152 (FCA); rev’g (LOOT 3 Gales Ls Zn@h@@) Cin taxs 
payer not privy to gross negligence of return preparer, gross negligence cannot be at- 
tributed to taxpayer); Hildebrandt v. R., [1997] 3 C.T.C. 2936 (TCC) (Failure to keep 
adequate records of substantial business was gross negligence); MacDonald y. R., 
[1997] 3 C.T.C. 2195 (TCC) (Penalties applid even when CCA available to reduce net 
tax payable to nil; penalties relate to undeclared income, not amount of tax payable); 
Skukan y. Canada, {1997] 1 C.7.C. 2228 (TCC) (Minister must have more than hearsay 
evidence to impose penalties); Wiese y. Canada, {1995} 2 C.T.C. 2246 (TCC) (Persis- 
tent failure to comply with statutory duty to report income sufficient to justify penalty); 
Hudson Bay Mining & Smelting Co. v. Canada, [1989] 2 C.T.C. 309 (FCA); leave to 
appeal to SCC refused (1990), 106 N.R. 16 (note) (Company making non-refundable 
“gift” after sale transaction; amount paid held to be part'of sale transaction); R. v. 
Sharma, [1987] 2 C.T.C. 253 (Ont SC) (Civil penalty upon tax evasion not criminal 
guilt under Charter); De Graaf v. R.. [1985] 1 C.T.C. 374 (FCTD) (Penalties imposed 
on sole operator of business); Venne v. R., [1984] C.T.C, 223) (FCTD) (Penalties 
quashed when taxpayer relied completely on bookkeeper); R. y. Columbia Enterprises 
Ltd., [1983] C.T.C. 204 (FCA) (Penalty levied when intent and conduct of accountant 
attributed to taxpayer); May v. R., [1982] C.T.C. 66 (FCTD) (Penalty levied for failing 
to report profit on income account); R. v. Whittle, 79 D.T.C. 5011 (BC SC) (Assess- 
ment of penalty is administrative and civil matter: writ of prohibition denied); Cloutier 
y. R., [1978] C.T.C. 702 (FCTD) (Penalty for gross negligence upheld against taxpayer 
failing to include advances from controlled corporation); Beech v. Root G: 
361 (FCTD) (Penalty upheld against taxpayer not providing accountants with sufficient 
information); Danalan Investments Ltd. v. MNR, [1973] C.T.C. 251 (FCTD) (Penalties 
imposed on taxpayer not revealing relationships with associated companies); MNR vy. 
Weeks, [1972] C.T.C. 60 (FCTD) (No false statement where taxpayer relied on ac- 
countant’s error); MNR y. Panko, (1971) C.T.C. 467 (SCC) (Penalties imposed after 
taxpayer convicted for same offences); Udell y. MNR, [1969] C.T.C. 704 (Exch.) (Tax- 
payer not liable for penalty upon errors due to gross negligence of accountant). 


Interpretation Bulletins: IT-256R: Gains from theft, defalcation or embezzlement. 


Information Circulars: 73-10R3: Tax evasion; 00-1R: Voluntary disclosures 
program. 


Application Policies: SR&ED 96-05: Penalties under subsec. 163(2). 


S. 163(2.2) 


(2.1) Interpretation — For the purposes of subsection (2), the tax- 
able income reported by a person in the person’s return for a taxa- 
tion year shall be deemed not to be less than nil and the “understate- 
ment of income” for a year of a person means the total of 


(a) the amount, if any, by which 


(i) the total of all amounts that were not reported by the per- 
son in the person’s return and that were required to be in- 
cluded in computing the person’s income for the year 


exceeds 


(ii) the total of such of the amounts deductible by the person 
in computing the person’s income for the year under the pro- 
visions of this Act as were wholly applicable to the amounts 
referred to in subparagraph (i) and were not deducted by the 
person in computing the person’s income for the year re- 
ported by the person in the person’s return, 


(b) the amount, if any, by which 


(i) the total of all amounts deducted by the person in comput- 
ing the person’s income for the year reported by the person 
in the person’s return 


exceeds 


(ii) the total of such of the amounts referred to in subpara- 
graph (i) as were deductible by the person in computing the 
person’s income for the year in accordance with the provi- 
sions of this Act, and 


(c) the amount, if any, by which 


(i) the total of all amounts deducted by the person (otherwise 
than by virtue of section 111) from the person’s income for 
the purpose of computing the person’s taxable income for the 
year reported by the person in the person’s return 


exceeds 


(ii) the total of all amounts deductible by the person (other- 

wise than by virtue of section 111) from the person’s income 

for the purpose of computing the person’s taxable income for 

the year in accordance with the provisions of this Act. 
Related Provisions: 163(3) — Burden of proof; 163(4) — Effect of carryback of 
losses etc. 


Selected Cases [subsec. 163(2.1)]: Roy v. R., [2001] 3 C.T.C. 226 (FCA) (CCA 
cannot be claimed to reduce penalty). 


(2.2) False statement or omission — Every person who, 
knowingly or under circumstances amounting to gross negligence, 
has made or has participated in, assented to or acquiesced in the 
making of, a false statement or omission in a renunciation that was 
to have been effective as of a particular date and that is purported to 
have been made under any of subsections 66(10) to (10.3), (12.6), 
(12.601) and (12.62), otherwise than because of the application of 
subsection 66(12.66), is liable to a penalty of 25% of the amount, if 
any, by which 

(a) the amount set out in the renunciation in respect of Canadian 

exploration expenses, Canadian development expenses or Cana- 

dian oil and gas property expenses 


exceeds 


(b) the amount in respect of Canadian exploration expenses, Ca- 
nadian development expenses or Canadian oil and gas property 
expenses, as the case may be, that the corporation was entitled 
under the applicable subsection to renounce as of that particular 
date. 
Related Provisions: 163(2.21) — Penalty relating to 66(12.66); 163(3) — Burden of 
proof. See also Related Provisions at end of s. 163. 
History: The opening words of subsec. 163(2.2) amended by 1997, c. 25, subsec. 
52(1), applicable to acts and omissions that occur after April 25, 1997 except that, in 
connection with purported renunciations made before 1999, the expression “(12.601) 
and (12.62)” in subsec. (2.2) shall be read as “(12.601), (12.62) and (12.64)”. The 
opening words formerly read: 
(2.2) Every person who, knowingly or under circumstances amounting to gross 
negligence, has made or has participated in, assented to or acquiesced in the 
making of, a false statement or omission in any renunciation that is effective as 
of a particular date and that is made under any of subsections 66(10) to (10.3), 
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(12.6), (12.601), (12.62) and (12.64) is liable to a penalty of 25% of the amount, 
if any, by which 
The opening words of subsec. 163(2.2) amended by 1994, c. 8, subsec. 26(2), applica- 
ble from May 12, 1994, They formerly read: 
(2.2) Every person who, knowingly or under circumstances amounting to gross 
negligence, has made or has participated in, assented to or acquiesced in the 
making of, a false statement or omission in any renunciation that is effective as 
of a particular date and that is made under any of subsections 66(10) to (10.3), 
(12.6), (12.62) and (12.64) is liable to a penalty of 25% of the amount, if any, by 
which 


Information Circulars: 00-1R: Voluntary disclosures program. 


(2.21) False statement or omissions with respect to look- 
back rule — A person is liable to the penalty determined under 
subsection (2.22) where the person, 


(a) knowingly or under circumstances amounting to gross negli- 
gence has made or has participated in, assented to or acquiesced 
in the making of, a false statement or omission in a document 
required to be filed under subsection 66(12.73) in respect of a 
renunciation purported to have been made because of the appli- 
cation of subsection 66(12.66); or 

(b) fails to file the document on or before the day that is 24 
months after the day on or before which it was required to be 
filed. 


History: Subsec. 163(2.2 
1997. 


) added by 1997, c. 25, subsec. 52(2), applicable April 25, 


(2.22) Penalty — For the purpose of subsection (2.21), the penalty 
to which a person is liable in respect of a document required to be 
filed under subsection 66(12.73) is equal to 25% of the amount, if 
any, by which 
(a) the portion of the excess referred to in subsection 66(12.73) 
in respect of the document that was known or that ought to have 
been known by the person 


exceeds 


(b) where paragraph (2.21)(b) does not apply, the portion of the 
excess identified in the document, and 
(c) in any other case, nil. 
Related Provisions: 162(7) — Additional penalty. See additional Related Provisions 
at end of s. 163. 


History: Subsec. 163(2.22) added by 1997, c. 25, subsec. 52(2), applicable April 25 
1997. 


(2.3) Idem — Every person who, knowingly or under circum- 
stances amounting to gross negligence, makes or participates in, as- 
sents to or acquiesces in the making of, a false statement or omis- 
sion in a prescribed form required to be filed under subsection 
66(12.691) or (12.701) is liable to a penalty of 25% of the amount, 
if any, by which 

(a) the assistance required to be reported in respect of a person 

or partnership in the prescribed form 


exceeds 
(b) the assistance reported in the prescribed form in respect of 
the person or partnership. 

Related Provisions: See Related Provisions at end of s. 163. 

History: Subsec. 163(2.3) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 135(1). 


(2.4) False statement or omission [re foreign asset report- 
ing] — Every person or partnership who, knowingly or under cir- 
cumstances amounting to gross negligence, makes or participates 
in, assents to or acquiesces in, the making of a false statement or 
omission in a return is liable to a penalty of 


(a) where the return is required to be filed under section Deo ule 
$24,000; 
(b) where the return is required to be filed under section 233.2, 
the greater of 

(i) $24,000, and 

(ii) 5% of the total of all amounts each of which is the fair 


market value of property transferred or loaned (determined as 
of the time of the transfer or loan) because of which there 


Income Tax Act, Part I 


would, if no other transfer or loan were taken into account, 
be an obligation to file the return; 


Proposed Amendment — 163(2.4)(b) _ 


) where the return is required to be filed under section 233. a 
in respect of a trust, the greater of 


(i) $24,000, and 


(ii) 5% of the total of all amounts each of which j is the Oe. 
market value, at the time it was made, of a contribution of 
the person or partnership made to the trust before the end of 

the last taxation year of the trust in ee of which the 

return is required; — 
Application: The July 18, 2005 draft ebeiiion (Part i _NRTS sid 1 FIES), “subsec. — 
37(1), will amend para. 163(2.4)(b) to read as above, applicable to returns in respect 
of trust taxation years that begin after 2002, and to returns: in | respect of trust taxation 
years that begin . . 


(a) after 2000, if the return relates to a trust that makes a pale dlecton under : 
para, (a) of the Application of the amendment to s. 94; and _ 


(b) after 2001, if the return relates to a trust that makes a valid election under 
_ para. (a) or (b) of the Application of the amendment to s. 94. 


Technical Notes: Subsection 163(2.4) i imposes a penalty on any person or partner- 
ship that, knowingly or under circumstances amounting to gross negligence, has — 
made or has participated in, assented to, or acquiesced in, the making of a false state- 
ment or omission in a return required to be filed under any of sections 233.1 to 233.6. _ 
The penalty under paragraph 163(2.4)(b) relates to a return required to be filed under — 
section 233.2. The existing penalty is the greater of $24,000 and 5% of the total fair 
market value of the property that the person or Parmer p loaned or transferred to. 
the trust that gave rise to the obligation to file. : 
Paragraph 163(2.4)(b) is amended as a consequence of changes made to the non- 
resident trust rules in section 94 and the annual reporting requirement in respect of — 
non-resident trusts under section 233.2. Under amended section 233.2. a person is © 
subject to the annual reporting —_— we the oe makes a “contribution” 
to the trust. bo c a 


Accordingly, amended paragraph 1630 4)(b) provides for a penalty for : a “person 
equal the greater of $24,000 and a specified amount in respect of the return. The _ 
specified amount for a person is essentially equal to 5% of the fair market value of — 
“contributions” made by the person. The specified amount is calculated in the same _ 
way as the specified amount under amended subsection 162(10.1) in respect of late- 
filed returns. Under new subsection 163(2.41), the definitions and rules in subsec- 
tions 94(1), (2) and (9) generally apply. Subsection 163(2.41) is similar to amended 
subsection 233.2(2), described in greater detail in the commentary below. — 


(c) where the return is required to be filed under section 233.3 
for a taxation year or fiscal period, the greater of 


(i) $24,000, and 


(ii) 5% of the greatest of all amounts each of which is the 
total of the cost amounts to the person or partnership at any 
time in the year or period of a specified foreign property (as 
defined by subsection 233.3(1)(a)) of the person or partner- 
ship in respect of which the false statement or omission is 
made; 


(d) where the return is required to be filed under section 233.4 
for a taxation year or fiscal period, the greater of 


(i) $24,000, and 


(ii) 5% of the greatest of all amounts each of which is the 
total of the cost amounts to the person or partnership at any 
time in the year or period of a property of the person or part- 
nership that is a share of the capital stock or indebtedness of 
the foreign affiliate in respect of which the return is being 
filed; and 


(e) where the return is required to be filed under section 233.6 
for a taxation year or fiscal period, the greater of 
(i) $2,500, and 
(11) 5% of the total of 
(A) all amounts each of which is the fair market value of 
a property that is distributed to the person or partnership 


in the year or period by the trust and in respect of which 
the false statement or omission is made, and 


(B) all amounts each of which is the greatest unpaid prin- 
cipal amount of a debt that is owing to the trust by the 
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person or partnership in the year or period and in respect 

of which the false statement or omission is made. 
Related Provisions: 162(10), (10.1)— Penalty for failure to file return; 
163(2.41) — Application to trust contributions; 163(2.5) — Shares or debt owned by 
controlled foreign affiliate; 163(2.6), (2.7) — Application to partnerships; 163(2.9) — 
Where partnership liable to penalty; 163(2.91) — Application to non-resident trusts: 
233.2(4.1) — Foreign arrangements similar to trusts; 233.5 — Due diligence defence to 
penalty. 
History: Subsec. 163(2.4) added by 1997, c. 25 subsec. 52(3), applicable to returns 
required to be filed on or before a day that is after April 29, 1998. 


Information Circulars: 00-1R: Voluntary disclosures program. 
Proposed Addition — 163(2.41) 


(2.41) Application to trust contributions — In subparagraph 
(2.4)(b)Gii), subsections 94(1), (2) and (9) apply, except that the 
references to the expression “(other than a restricted property)” in 
the definition “arm’s length transfer” in subsection 94(1) are to be 
read as references to the expression “(other than property that is 
not described in any of subclauses (b)()(A)@ to CID but to which 
paragraph 94(2)(g) applies)”. ne 
Application: The July 18, 2005 draft legislation (Part | — NRTs and FIEs), subsec. 
37(2), will add subsec. 163(2.41), applicable on the same basis as the amendment to - 
163(2.4)(b). 


Technical Notes: See under 163(2.4)(b). 


(2.5) Shares or debt owned by controlled foreign affili- 
ate — For the purpose of paragraph (2.4)(d), 
(a) shares or indebtedness owned by a controlled foreign affili- 
ate of a person or partnership are deemed to be owned by. the 
person or partnership; and 


(b) the cost amount at any time of such shares or indebtedness to 
the person or partnership is deemed to be equal to 20% of the 
cost amount at that time to the controlled foreign affiliate of the 
shares or indebtedness. 


Related Provisions: 163(2.6) — Application to partnerships; 163(2.91) — Applica- 
tion to non-resident trusts. 


History: Subsec. 163(2.5) added by 1997, c. 25 subsec. 52(3), applicable to returns 
required to be filed on or before a day that is after April 29, 1998. 


(2.6) Application to partnerships — For the purposes of para- 
graph (2.4)(d) and subsection (2.5), in determining whether a non- 
resident corporation or trust is a foreign affiliate or a controlled for- 
eign affiliate of a partnership 


Proposed Amendment — 163(2.6) opening words 


(2.6) Application to partnerships — For the purposes of para- 
graph (2.4)(d) and subsection (2.5), in determining whether a non- 

resident corporation is a foreign affiliate or a controlled foreign 

affiliate of a partnership, 

Application: The July 18. 2005 draft legislation (Part 1 — NRTs and FIEs), subsec. ’ 
37(3), will amend the opening words of para. 163(2.6) to read as above, applicable 

on the same basis as the amendment to 163(2.4)(b). : : 


Technical Notes: See under 162(10.3). 


(a) the definitions “direct equity percentage” and “equity per- 
centage” in subsection 95(4) shall be read as if a partnership 
were a person; and 

(b) the definitions “controlled foreign affiliate” and “foreign af- 
filiate” in subsection 95(1) shall be read as if a partnership were 
a taxpayer resident in Canada. 


History: Subsec. 163(2.6) added by 1997, c. 25 subsec. 52(3), applicable to returns 
required to be filed on or before a day that is after April 29, 1998. 


(2.7) Application to partnerships — For the purpose of subsec- 
tion (2.4), each act or omission of a member of a partnership in 
respect of an information return required to be filed by the partner- 
ship under section 233.3, 233.4 or 233.6 is deemed to be an act or 
omission of the partnership in respect of the return. 

Related Provisions: 163(2.8) — Tiers of partnerships. 

History: Subsec. 163(2.7) added by 1997. c. 25 subsec. 52(3), applicable to returns 
required to be filed on or before a day that is after April 29, 1998. 
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(2.8) Application to members of partnerships — For the pur- 
poses of this subsection and subsection (2.7), a person who is a 
member of a partnership that is a member of another partnership is 
deemed to be a member of the other partnership. 


History: Subsec. 163(2.8) added by 1997, c. 25 subsec. 52(3), ipplicable to returns 
required to be filed on or before a day that is after April 29, 1998. 


(2.9) Where partnership liable to penalty — Where a partner- 
ship is liable to a penalty under subsection (2.4) or section 163.2 or 
237.1, sections 152, 158 to 160.1, 161, and 164 to 167 and Division 
J apply, with any changes that the circumstances require, in respect 
of the penalty as if the partnership were a corporation. 

History: Subsec. 163(2.9) amended by 2000, c. 19, subsec. 49(3), in force June 29, 
2000 (Royal Assent). The subsec. formerly read: 


(2.9) Where a partnership is liable to a penalty under subsection (2.4), sections 
152. 158 to 160.1, 161 and 164 to 167 and Division J apply, with any modifica- 
tions that the circumstances require, to the penalty as if the partnership were a 
corporation. 


Subsec. 163(2.9) added by 1997, c. 25 subsec. 52(3), applicable to returns required to 
be filed on or before a day that is after April 29, 1998. 


(2.91) Application to non-resident trusts — For the purposes 
of this subsection, paragraph (2.4)(d) and subsection (2.5), 


(a) a non-resident trust is deemed to be a controlled foreign affil- 
iate of each beneficiary of which the trust is a controlled foreign 
affiliate for the purpose of section 233.4; 


(b) the trust is deemed to be a non-resident corporation having a 
capital stock of a single class divided into 100 issued shares; 


(c) each beneficiary under the trust is deemed to own at any time 
the number of the issued shares of the corporation that is equal 
to the proportion of 100 that 


(i) the fair market value at that time of the beneficiary's ben- 
eficial interest in the trust 


is of 
(ii) the fair market value at that time of all beneficial interests 
in the trust; and 


(d) the cost amount to a beneficiary at any time of a share of the 
corporation is deemed to be equal to the amount determined by 
the formula 


A 
B 


where 


A_ is the fair market value at that time of the beneficiary's bene- 
ficial interest in the trust, and 


B is the number of shares deemed under paragraph (c) to be 
owned at that time by the beneficiary in respect of the 
corporation. 


Proposed Repeal — 163(2.91) 
Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), subsec. 
37(4), will repeal subsec. 163(2.91), applicable on the same basis as the amendment to 
163(2.4)(b). 
Technical Notes: See under 162(10.3). 


History: Subsec. 163(2.91) added by 1997, c. 25 subsec. 52(3), applicable to returns 
required to be filed on or before a day that is after April 29, 1998. 


(3) Burden of proof in respect of penalties — Where, in an 
appeal under this Act, a penalty assessed by the Minister under this 
section or section 163.2 is in issue, the burden of establishing the 
facts justifying the assessment of the penalty is on the Minister. 
Related Provisions: 15.1(5)— Small business development bond — penalties; 
15.2(5) — Small business bond — penalties; 163.2(10) — Exception where valuation 
wrong by more than prescribed percentage. 
History: Subsec. 163(3) amended by 2000, c. 19, subsec. 49(4), in force June 29, 2000 
(Royal Assent). The subsec. formerly read: 
(3) Where, in any appeal under this Act, any penalty assessed by the Minister 
under this section is in issue, the burden of establishing the facts justifying the 
assessment of the penalty is on the Minister. 
Selected Cases [subsec. 163(3)]: Dick v. MNR, [1991] 2 C.9.C. 2034 (TCC) 
(Since Minister failed to show fraud or misrepresentation reassessments for two taxa- 
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tion years statute-barred); Levy v. MNR, [1989] 2 C:T.C. 151 (FCTD) (Penalties re- 
duced in proportion to reduction of taxpayer’s income under net worth assessments); R. 
v. Taylor, [1984] C.T.C. 436 (FCTD) (Burden of proof in appeal from assessment and 
in appeal of penalty remains with taxpayer and Crown respectively); Decore v. R., 
[1974] C.T.C. 791 (FCA) (Penalty denied when accountant of taxpayer not grossly 
negligent). , 


(4) Effect of carryback of losses etc. — In determining under 
subsection (2.1) the understatement of income for a taxation year of 
a person, the following amounts shall be deemed not to be deducti- 
ble or excludable in computing the person’s income for the year: 


(a) any amount that may be deducted under section 41 in respect 
of the person’s listed-personal-property loss for a subsequent 
taxation year; 


(b) any amount that may be excluded from the person’s income 
because of section 49 in respect of the exercise of any option in 
a subsequent taxation year; 


(b.1) any amount that may be deducted under subsection 
147.2(4) in computing the person’s income for the year because 
of the application of subsection 147.2(6) as a result of the per- 
son’s death in the subsequent taxation year; and 


(c) any amount that may be deducted in computing the person’s 
income for the year because of an election made under para- 
graph 164(6)(c) or (d) in a subsequent taxation year by the per- 
son’s legal representative. 


History: Para. 163(4)(b.1) added by 1998, c. 19, subsec. 189(3), applicable to taxpay- 
ers who die after 1992. 


Subsec. 163(4) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 135(2), applicable to 
amounts referred to in the subsec. in respect of subsequent taxation years ending after 
July 13, 1990. 


Related Provisions [s. 163]: 18(1)(t) — Penalty is non-deductible; 161(11) — In- 
terest on penalty; 180.2(6), 181.7, 183(3), 183.2(2), 185.2(2), 187(3), 187.6, 189(8), 
190.21, 191.4(2), 193(8), 195(8),196(4), 202(3), 204.3(2), 204.7(3), 204.87, 204.93, 
204.94(4), 207(3), 207.2(3), 207.4(2), 207.7(4), 208(4), 209(5), 210.2(7), 211.5, 
211.6(5), 211.91(3), 218.2(5), 218.3(10), 219(3), 247(11) — Provisions of s. 163 apply 
for purposes of Parts 1.1, 1.2, 1.3, I, U.1, 1.1, IV, 1V.1, V, VI, VI.1, VIL, VU, LX, X, 
DIE DG). GAL OB), SAE REIL OL NORE DOG GME OAs OSUBS OSL DCIS. 
XIIL.1, XH1.2, XIV and XVI.1 respectively; 220(3.1) — Waiver of penalty; 227(10.01), 
(10.1) — Provisions of s. 163 apply to withholding taxes under Parts XII.5 and XIII; 
239(3) — Penalty assessment cannot be issued after charge laid if person convicted. 


Selected Cases [s. 163]: Gagnon v. R., [2005] 3 C.T.C. 2037 (TCC) (Failure to 
declare receipt of dividend even with no T5 was gross negligence); Céré v. R., [1999] 3 
C.T.C. 2373 (TCC) (Gifts valid but valuations exaggerated; penalties upheld); Pompa 
v. Canada, [1995] 1 C.T.C. 466 (FCA) (Judge cannot use facts from another proceed- 
ing where those facts not entered in evidence in case to be decided). 

Definitions [s. 163]: “amount”, “assessment” — 248(1); “Canadian development 
expense” — 66.2(5), 248(1); “Canadian exploration expense” — 66.1(6), 248(1); “Ca- 
nadian oil and gas property expense” — 66.4(5), 248(1); “child” — 252(1); “‘cohab- 
iting spouse or common-law partner’ — 122.6; “common-law. partner” — 248(1); 
“controlled foreign affiliate’ —94.1(2)(h), 95(1), 248(1); “corporation” — 
163(2.91)(b), 248(1), Interpretation Act 35(1); “fiscal period” — 249.1; “individual”, 
“Minister” — 248(1); “net capital loss”, “non-capital loss’ — 111(8), 248(1); “non-res- 
ident” — 248(1); “owned” — 163(2.5); “person”, “prescribed”, “property” — 248(1); 
“restricted farm loss” — 31, 248(1); “return” — 163(2); “tax payable” — 248(2): “tax- 
able income” — 2(2), 248(1); “taxation year” — 249; “trust” — 104(1), 248(1), (3); 
“understatement of income” — 163(2.1). 


163.1 Penalty for late or deficient instalments — Every per- 
son who fails to pay all or any part of an instalment of tax for a 
taxation year on or before the day on or before which the instalment 
is required by this Part to be paid is liable to a penalty equal to 50% 
of the amount, if any, by which 


(a) the interest payable by the person under section 161 in re- 
spect of all instalments for the year 


exceeds the greater of 
(b) $1,000, and 


(c) 25% of the interest that would have been payable by the per- 
son under section 161 in respect of all instalments for the year if 
no instalment had been made for that year. 

Related Provisions: 18(1)(t) — Penalty is non-deductible; 161(2.2) — Offset inter- 


est from prepaying instalments; 161(4) — Interest — limitation — farmers and fisher- 
men; 161(4.01) — Limitation — other individuals; 161(4.1) — Limitation — corpora- 
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tions; 161(7) — Effect of carryback of loss, etc.; 161(11) — Interest on penalties; 
211.5(2) — Interest on instalments of Part XII.3 tax; 220(3.1) — Waiver or cancella- 
tion of interest. See also at end of s. 163. 


Definitions [s. 163.1]: “amount” — 248(1); “instalment” — 155-157; “person” — 
248(1); “taxation year’ — 249, 


Information Circulars: 92-2: Guidelines for the cancellation and waiver of interest 
and penalties; 00-1R: Voluntary disclosures program. 


Misrepresentation of a Tax Matter by a Third 
Party 


163.2 [Third party civil penalties] — (1) Definitions — The 
definitions in this subsection apply in this section. 


“culpable conduct” means conduct, whether an act or a failure to 
act, that 


(a) is tantamount to intentional conduct; 


(b) shows an indifference as to whether this Act is complied 
with; or 
(c) shows a wilful, reckless or wanton disregard of the law. 


Related Provisions: 149.1(4.1)(c) — Definition applies for revoking charity’s regis- 
tration; 188.1(9) — Definition applies to charity false-statement penalty. 


“entity” includes an association, a corporation, a fund, a joint ven- 
ture, an organization, a partnership, a syndicate and a trust. 


“excluded activity”, in respect of a false statement, means the ac- 
tivity of 


(a) promoting or selling (whether as principal or agent or di- 
rectly or indirectly) an arrangement, an entity, a plan, a property 
or a scheme (in this definition referred to as the ““arrangement’’) 
where it can reasonably be considered that 


(i) subsection 66(12.68) applies to the arrangement, 


(ii) the definition “tax shelter” in subsection 237.1(1) applies 
to a person’s interest in the arrangement, or 


(ili) one of the main purposes for a person’s participation in 
the arrangement is to obtain a tax benefit; or 


(b) accepting (whether as principal or agent or directly or indi- 
rectly) consideration in respect of the promotion or sale of an 
arrangement. 


“false statement” includes a statement that is misleading because 
of an omission from the statement. 


Related Provisions: 149.1(4.1)(c) — Definition applies for revoking charity’s regis- 
tration; 188.1(9) — Definition applies to charity false-statement penalty. 


“gross compensation” of a particular person at any time, in respect 
of a false statement that could be used by or on behalf of another 
person, means all amounts to which the particular person, or any 
person not dealing at arm’s length with the particular person, is en- 
titled, either before or after that time and either absolutely or contin- 
gently, to receive or obtain in respect of the statement. 


Related Provisions: 163.2(12)(c) — Exclusion of penalty assessed to another person 
under subsec. (5). 


“gross entitlements” of a person at any time, in respect of a plan- 
ning activity or a valuation activity of the person, means all 
amounts to which the person, or another person not dealing at arm’s 
length with the person, is entitled, either before or after that time 
and either absolutely or contingently, to receive or obtain in respect 
of the activity. 


Related Provisions: 163.2(12) — Special rules re gross entitlements. 
“participate” includes 


(a) to cause a subordinate to act or to omit information; and 


(b) to know of, and to not make a reasonable attempt to prevent, 


the participation by a subordinate in an act or an omission of 
information. 


“person” includes a partnership. 
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“planning activity” includes 


(a) organizing or creating, or assisting in the organization or cre- 
ation of, an arrangement, an entity, a plan or a scheme; and 


(b) participating, directly or indirectly, in the selling of an inter- 
est in, or the promotion of, an arrangement, an entity, a plan, a 
property or a scheme. 


“subordinate”, in respect of a particular person, includes any other 
person over whose activities the particular person has direction, su- 
pervision or control whether or not the other person is an employee 
of the particular person or of another person, except that, if the par- 
ticular person is a member of a partnership, the other person is not a 
subordinate of the particular person solely because the particular 
person is a member of the partnership. 


“tax benefit” means a reduction, avoidance or deferral of tax or 
other amount payable under this Act or an increase in a refund of 
tax or other amount under this Act. 


“valuation activity” of a person means anything done by the per- 
son in determining the value of a property or a service. 


(2) Penalty for misrepresentations in tax planning ar- 
rangements — Every person who makes or furnishes, partici- 
pates in the making of or causes another person to make or furnish a 
statement that the person knows, or would reasonably be expected 
to know but for circumstances amounting to culpable conduct, is a 
false statement that could be used by another person (in subsections 
(6) and (15) referred to as the “other person’’) for a purpose of this 
Act is liable to a penalty in respect of the false statement. 

Related Provisions: 18(1)(t)— Penalty is non-deductible; 161(11) — Interest on 
penalty; 163(2.9) — Where partnership is liable to penalty; 163(3) — Burden of proof 
of penalty is on CRA; 163.2(3) — Amount of penalty; 163.2(4) — Alternative penalty; 
163.2(6) — Reliance in good faith on information provided; 163.2(8) — Multiple false 
statements in respect of one arrangement; 163.2(12) — Special rules re gross entitle- 
ments: 163.2(14) — Where penalty applies under both (2) and (4); 163.2(15) — Trans- 
fer of liability of certain employees to employer; 188.1(9), (10) — Alternative penalty 
relating to charity receipt; 220(3.1) — Waiver of penalty; 239(3) — Penalty cannot be 
assessed after charge laid if person convicted. See also at end of s. 163 re application to 
other Parts. 

Information Circulars: 00-1R: Voluntary disclosures program, 01-1: Third-party 
civil penalties. 

Registered Charities Newsletters: 18 
arrangements). 


(charitable donation tax shelter 


(3) Amount of penalty — The penalty to which a person is liable 
under subsection (2) in respect of a false statement is 


(a) where the statement is made in the course of a planning ac- 
tivity or a valuation activity, the greater of $1,000 and the total 
of the person’s gross entitlements, at the time at which the notice 
of assessment of the penalty is sent to the person, in respect of 
the planning activity and the valuation activity; and 


(b) in any other case, $1,000. 


(4) Penalty for participating in a misrepresentation — 
Every person who makes, or participates in, assents to or acquiesces 
in the making of, a statement to, or by or on behalf of, another per- 
son (in this subsection and subsections (5) and (6), paragraph 12(c) 
and subsection (15) referred to as the “other person”) that the per- 
son knows, or would reasonably be expected to know but for cir- 
cumstances amounting to culpable conduct, is a false statement that 
could be used by or on behalf of the other person for a purpose of 
this Act is liable to a penalty in respect of the false statement. 
Related Provisions: 18(1)(t) — Penalty is non-deductible; 161(11) — Interest on 
penalty: 163(2.9) — Where partnership is liable to penalty; 163(3) — Burden of proof 
of penalty is on CRA; 163.2(2) — Alternative penalty; 163.2(5) — Amount of penalty; 
163.2(6) — Reliance in good faith on information provided; 163.2(14) — Where pen- 
alty applies under both (2) and (4); 163.2(15) — Transfer of liability of certain employ- 
ees to employer; 188.1(9), (10) — Alternative penalty relating to charity receipt; 
220(3.1) — Waiver of penalty; 239(3) — Penalty cannot be assessed after charge laid 
if person convicted. See also at end of s. 163 re application to other Parts. 
Information Circulars: 00-1R: Voluntary disclosures program, 01-1: Third-party 
civil penalties. 

Registered Charities Newsletters: 18 
arrangements). 
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(5) Amount of penalty — The penalty to which a person is liable 
under subsection (4) in respect of a false statement is the greater of 


(a) $1,000, and 
(b) the lesser of 


(i) the penalty to which the other person would be liable 
under subsection 163(2) if the other person made the state- 
ment in a return filed for the purposes of this Act and knew 
that the statement was false, and 


(ii) the total of $100,000 and the person’s gross compensa- 
tion, at the time at which the notice of assessment of the pen- 
alty is sent to the person, in respect of the false statement that 
could be used by or on behalf of the other person. 


Related Provisions: 163.2(4) — Meaning of “other person”. 


(6) Reliance in good faith — For the purposes of subsections (2) 
and (4), a person (in this subsection and in subsection (7) referred to 
as the “advisor”) who acts on behalf of the other person is not con- 
sidered to have acted in circumstances amounting to culpable con- 
duct in respect of the false statement referred to in subsection (2) or 
(4) solely because the advisor relied, in good faith, on information 
provided to the advisor by or on behalf of the other person or, be- 
cause of such reliance, failed to verify, investigate or correct the 
information. 


Related Provisions: 163.2(2), (4) — Meaning of “other person”; 163.2(7) — No 
application to “excluded activity” such as selling tax shelters. 


(7) Non-application of subsec. (6) — Subsection (6) does not 
apply in respect of a statement that an advisor makes (or partici- 
pates in, assents to or acquiesces in the making of) in the course of 
an excluded activity. 


(8) False statements in respect of a particular arrange- 
ment — For the purpose of applying this section (other than sub- 
sections (4) and (5)), 


(a) where a person makes or furnishes, participates in the mak- 
ing of or causes another person to make or furnish, two or more 
false statements, the false statements are deemed to be one false 
statement if the statements are made or furnished in the course 
of 


(i) one or more planning activities that are in respect of a 
particular arrangement, entity, plan, property or scheme, or 


(ii) a valuation activity that is in respect of a particular pro- 
perty or service; and 


(b) for greater certainty, a particular arrangement, entity, plan, 
property or scheme includes an arrangement, an entity, a plan, a 
property or a scheme in respect of which 


(i) an interest is required to have, or has, an identification 
number issued under section 237.1 that is the same number 
as the number that applies to each other interest in the 
property, 

(ii) a selling instrument in respect of flow-through shares is 


required to be filed with the Minister because of subsection 
66(12.68), or 


(iii) one of the main purposes for a person’s participation in 
the arrangement, entity, plan or scheme, or a person’s acqui- 
sition of the property, is to obtain a tax benefit. 


(9) Clerical services — For the purposes of this section, a person 
is not considered to have made or furnished, or participated in, as- 
sented to or acquiesced in the making of, a false statement solely 
because the person provided clerical services (other than bookkeep- 
ing services) or secretarial services with respect to the statement. 


(10) Valuations — Notwithstanding subsections (6) and 163(3), a 
statement as to the value of a property or a service (which value is 
in this subsection referred to as the “stated value”), made by the 
person who opined on the stated value or by a person in the course 
of an excluded activity is deemed to be a statement that the person 
would reasonably be expected to know, but for circumstances 
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amounting to culpable conduct, is a false statement if the stated 
value is 
(a) less than the product obtained when the prescribed percent- 
age for the property or service is multiplied by the fair market 
value of the property or service; or 


(b) greater than the product obtained when the prescribed per- 
centage for the property or service is multiplied by the fair mar- 
ket value of the property or service. 


Proposed Amendment — 163. a(1 ae 
Letter from Dept. of aad a 11, os 
Dear coo : 


Thank you for your letter of ae 4, 2000 concerning our jconae of Neca. 4, 
1999 regarding the 1999 budget proposal to introduce a civil penalty in respect of mis- 
representations of tax matters by third parties. As you may know, the legislation imple- 
menting this proposal received Royal Assent on June 29, 2000 G. e., S.C. 2000, c. 19). 


Your ietier replies to our request for input from. the [xxx] on the appropr jate prescribed 
percentages for the purpose of establishing a deviation range under new subsection 


163.2(10) of the Income Tax Act (the Ao. In your letter, you have indicated that the 
Institute has concluded that, if a percentage threshold is to-be set by the government, it 
should be the 200% test adopted by the U.S. under section 6700 of the Internal Reve- 
nue Code (the “IRC”). The Institute is also of the view that providing separate pre- 


scribed percentages for different industries would be inappropriate because it would be 


unworkable from a practical perspective — diversifications and business combinations 
defeat industry classification. 


We agree with your observation that it it may be impractical to have presnbed percent- 
ages that differ for various industries. However, we remain of the view that the devia- 
tion range established by prescribed percentages should be narrower than that which 
would exist under a range that is based upon a 200% standard. 


It is our understanding that the U.S. 200% test for gross overstatements results | in an 
automatic application of the penalty under section 6700 of the IRC, subject only to an 
exception for valuations for which there is a reasonable basis, which were made in 
good faith and then only if the Secretary of the Treasury waives the penalty under the 
authority of subsection 6700(b)(2) of the IRC. In contrast, section 163.2 of the Act 
merely provides a reverse onus. That is to say, in the case of valuations outside of the 
range, the onus is on the valuator to establish to the Minister of National Revenue or 
the judiciary that the valuation was reasonable in the circumstances, was made in good 
faith and was not based on a misleading assumption. ‘The Canadian aEvroe) favours 
Canadian valuators. . 


The objective of the reverse onus fies in the Canddinap provisions is to ensure that valu- 
ators and tax shelter promoters justify a substantial deviation from actual value. We 
would expect that a bona fide professional valuator would be prepared to substantiate 
that a particular valuation is reasonable in the circumstances (regardless of whether it 
is, on an ex post facto basis, proven to be inaccurate), that the valuation was made in 
good faith and that it is not based upon misleading assumptions. In this regard, there- 
fore, it would be inappropriate to permit valuators to refuse to esuly valuations that are 
proven to be inaccurate by a wide margin. 


We anticipate a deviation range for all valuations that is narrow er than 200%. How- 
ever, consideration will be given within this parameter as to. whether the deviation 
range for valuations used in a non-tax shelter context should differ from valuations 
used in a tax-shelter context and, if so, the appropriate percentages. If you wish to 
make further presentations to the Department on this i _ ve contact Mr. Kerry 
Harnish at (613) 992-4385. LS 


Finally, you should be aware that we intend to recommend tha the } percentages, which 
are “prescribed” for the purpose of applying new subsection 163.2(10) of the Act, be 


effective only. for statements made after the day on which they are announced. 


Thank you: again for bringing ae concerns to our attention, 


Yours sincerely, 


Len Farber ) / J 
General Director, Tax Legislation Division, Was Policy Bamch 


Related Provisions: 
made in good faith. 


163.2(11) — Exception where valuation was reasonable and 


Registered Charities Newsletters: 18 
arrangements). 
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(11) Exception — Subsection (10) does not apply to a person in 
respect of a statement as to the value of a property or a service if the 
person establishes that the stated value was reasonable in the cir- 
cumstances and that the statement was made in good faith and, 
where applicable, was not based on one or more assumptions that 
the person knew or would reasonably be expected to know, but for 
circumstances amounting to culpable conduct, were unreasonable or 
misleading in the circumstances. 
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(12) Special rules — For the purpose of applying this section, 


(a) where a person is assessed a penalty that is referred to in 
subsection (2) the amount of which is based on the person’s 
gross entitlements at any time in respect of a planning activity or 
a valuation activity and another assessment of the penalty is 
made at a later time, 


(i) if the person’s gross entitlements in respect of the activity 
are greater at that later time, the assessment of the penalty 
made at that later time is deemed to be an assessment of a 
separate penalty, and 


(ii) in any other case, the notice of assessment of the penalty 
sent before that later time is deemed not to have been sent; 


(b) a person’s gross entitlements at any time in respect of a plan- 
ning activity or a valuation activity, in the course of which the 
person makes or furnishes, participates in the making of or 
causes another person to make or furnish a false statement, shall 
exclude the total of all amounts each of which is the amount of a 
penalty (other than a penalty the assessment of which is void 
because of subsection (13)) determined under paragraph (3)(a) 
in respect of the false statement for which notice of the assess- 
ment was sent to the person before that time; and 


(c) where a person is assessed a penalty that is referred to in 
subsection (4), the person’s gross compensation at any time in 
respect of the false statement that could be used by or on behalf 
of the other person shall exclude the total of all amounts each of 
which is the amount of a penalty (other than a penalty the as- 
sessment of which is void because of subsection (13)) deter- 
mined under subsection (5) to the extent that the false statement 
was used by or on behalf of that other person and for which no- 
tice of the assessment was sent to the person before that time. 


Related Provisions: 163.2(4) — Meaning of “other person”. 


(13) Assessment void — For the purposes of this Act, if an as- 
sessment of a penalty that is referred to in subsection (2) or (4) is 
vacated, the assessment is deemed to be void. 


(14) Maximum penalty — A person who is liable at any time to a 
penalty under both subsections (2) and (4) in respect of the same 
false statement is liable to pay a penalty that is not more than the 
greater of 


(a) the total amount of the penalties to which the person is liable 
at that time under subsection (2) in respect of the statement, and 


(b) the total amount of the penalties to which the person is liable 
at that time under subsection (4) in respect of the statement. 


(15) Employees — Where an employee (other than a specified 
employee or an employee engaged in an excluded activity) is em- 
ployed by the other person referred to in subsections (2) and (4), 


(a) subsections (2) to (5) do not apply to the employee to the 
extent that the false statement could be used by or on behalf of 
the other person for a purpose of this Act; and 


(b) the conduct of the employee is deemed to be that of the other 
person for the purposes of applying subsection 163(2) to the 
other person. 


Related Provisions: 163.2(2), (4) — Meaning of “other person”. 


History [s. 163.2]: S. 163.2 added by 2000, c. 19, s. 50, applicable to statements 
made after June 29, 2000 (Royal Assent). 

Definitions [s. 163.2]: “advisor” — 163.2(6); 
length” — 251(1); “assessment” — 248(1); “ 
35(1); “culpable conduct” — 163.2(1); 


“amount” — 248(1); “arm’s 
corporation” — 248(1), Interpretation Act 
“employee” — 248(1); “entity”, “excluded ac- 


tivity” — 163.2(1); “false statement” — 163.2(1); “flow-through share” — 66(15), 
248(1); “gross compensation” — 163.2(1), (12)(c); “gross entitlements” — 163.2(1); 
“Minister” — 248(1); “other person” — 163.2(2), (4); “participates” — 163.2(1); “per- 
son” — 163.2(1), 248(1); “planning activity’ — 163.2(1); ‘prescribed’, “property”, 


“specified ES * — 248(1); 
104(1), 248(1), (3); < 


“subordinate”, “tax benefit’ — 163.2(1); 
‘valuation activity” — 163.2(1). 


“trust”? — 


Information Circulars [s. 163.2]: 01-1: Third-party civil penalties. 


1.T. Technical News [s. 163.2]: 32 (application of penalties); 34 (third party 
penalties), 
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Refunds 


164. (1) Refunds — If the return of a taxpayer’s income for a tax- 
ation year has been made within 3 years from the end of the year, 
the Minister 
(a) may, 
(i) before mailing the notice of assessment for the year, 
where the taxpayer is, for any purpose of the definition “re- 
fundable investment tax credit” (as defined in subsection 
127.1(2)), a qualifying corporation (as defined in that subsec- 
tion) and claims in its return of income for the year to have 
paid an amount on account of its tax payable under this Part 
for the year because of subsection 127.1(1) in respect of its 
refundable investment tax credit (as defined in subsection 
127.1(2)), refund all or part of any amount claimed in the 
return as an overpayment for the year, not exceeding the 
amount by which the total determined under paragraph (f) of 
the definition “refundable investment tax credit” in subsec- 
tion 127.1(2) in respect of the taxpayer for the year exceeds 
the total determined under paragraph (g) of that definition in 
respect of the taxpayer for the year, 


(ii) before mailing the notice of assessment for the year, 
where the taxpayer is a qualified corporation (as defined in 
subsection 125.4(1)) or an eligible production corporation (as 
defined in subsection 125.5(1)) and an amount is deemed 
under subsection 125.4(3) or 125.5(3) to have been paid on 
account of its tax payable under this Part for the year, refund 
all or part of any amount claimed in the return as an overpay- 
ment for the year, not exceeding the total of those amounts so 
deemed to have been paid, and 


(iii) on or after mailing the notice of assessment for the year, 
refund any overpayment for the year, to the extent that the 
overpayment was not refunded pursuant to subparagraph (1) 
or (ii); and 
(b) shall, with all due dispatch, make the refund referred to in 
subparagraph (a)(iii) after mailing the notice of assessment if ap- 
plication for it is made in writing by the taxpayer within the pe- 
riod within which the Minister would be allowed under subsec- 
tion 152(4) to assess tax payable under this Part by the taxpayer 
for the year if that subsection were read without reference to 
paragraph 152(4)(a). 
Related Provisions: 144(9) — Employees profit sharing plans — refunds; 160.1 — 
Where excess refunded; 161.4(2) — No refund of $2 or less; 164(1.5) — Late refund 
of overpayment; 164(1.52) — Refund of instalments on request; 164(1.8) — Request 
to pay refund to prescribed province; 164(2.01) — No refund paid until all income tax 
and GST returns filed; 164(2.2) — Child Tax Benefit form deemed to be a return of 
income: 164(3) — Interest on refunds; 220(6) — Assignment of corporation’s tax re- 
fund: Tax Rebate Discounting Act — Assignment of personal income tax refund to tax 
return preparer. 


History: Subpara. 164(1)(a)(i) amended by 2005, c. 19, subsec. 37(1), applicable to 
taxation years that end after March 22. 2004. The subpara. formerly read: 


(i) before mailing the notice of assessment for the year, where the taxpayer is a 
qualifying corporation (as defined in subsection 127.1(2)) and claims in its return 
of income for the year to have paid an amount on account of its tax payable 
under this Part for the year because of subsection 127.1(1) in respect of its re- 
fundable investment tax credit (as defined in subsection 127.1(2)), refund all or 
part of any amount claimed in the return as an overpayment for the year, not 
exceeding the amount by which the total determined under paragraph (f) of the 
definition “refundable investment tax credit” in subsection 127.1(2) in respect of 
the taxpayer for the year exceeds the total determined under paragraph (g) of that 
definition in respect of the taxpayer for the year, 


Paras, 164(1)(a) and (b) amended by 2001, c. 17. subsec. 156(1), applicable to 1999 et 
seg. The paras. formerly read: 
(a) may, 

(i) before mailing the notice of assessment for the year, where the taxpayer 
is a qualifying corporation (as defined in subsection 127.1(2)) and claims in 
its return of income under this Part for the year to have paid an amount on 
account of its tax payable under this Part for the year by reason of subsection 
127.1(1) in respect of its refundable ‘nvestment tax credit (as defined in sub- 
section 127.1(2)), refund without application therefor, all or any part of any 
amount claimed in the return as an overpayment for the year, not exceeding 
the amount by which the total determined under paragraph (f) of the defini- 
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tion “refundable investment tax credit” in subsection 127.1(2) in respect of 
the taxpayer for the year exceeds the total determined under paragraph (g) of 
_ that definition in respect of the taxpayer for the year, and 
(ii) on or after mailing the notice of assessment for the year, refund without 
application therefor, any overpayment for the year, to the extent that the 
overpayment was not refunded pursuant to subparagraph ‘i); and 
(b) shall, with all due dispatch, make the refund referred to in subparagraph 
(a)(ii) after mailing the notice of assessment if application for it is made in writ- 
ing by the taxpayer within the period within which the Minister would be al- 
lowed under subsection 152(4) to assess tax payable under this Part by the tax- 
payer for the year if that subsection were read without reference to paragraph 
152(4)(a). 
Subpara. 164(1)(a)(i) amended by 1998, c. 19, subsec, 190(1), applicable to taxation 
years that end after December 2, 1992. Subpara. 164(1)(a)(i) formerly read: 
(i) before mailing the notice of assessment for the year, where the taxpayer is a 
qualifying corporation (within the meaning assigned by subsection 127.1(2)) and 
claims in the taxpayer’s return of income under this Part for the year to have paid 
an amount on account of the taxpayer’s tax under this Part for the year by reason 
of subsection 127.1(1) in respect of the taxpayer’s refundable investment tax 
credit for the year (within the meaning assigned by subsection 127.1(2)), refund 
without application therefor, all or any part of any amount claimed in the return 
as an overpayment for the year, not exceeding the amount by which the total 
determined under subparagraph (a)(vi) of the definition “refundable investment 
tax credit” in subsection 127.1(2) in respect of the taxpayer for the year exceeds 
the total determined under subparagraph (a)(vii) of that definition in respect of 
the taxpayer for the year, and 
Para. 164(1)(b) amended by 1998, c. 19, subsec. 190(2), applicable after April 27, 
1989. Para. 164(1)(b) formerly read: 


(b) shall, with all due dispatch, make the refund referred to in subparagraph 


(a)(ii) after mailing the notice of assessment if application therefor has been 
made in writing by the taxpayer within the period determined under paragraph 
152(4)(b) or (c), as the case may be, within which the Minister may reassess tax 
payable by the taxpayer for the year. 


Selected Cases [Subsec. 164(1)]: /nterprovincial Steel and-Pipe Corp. Ltd. v. R., 
[1986] 2 C.T.C. 473 (FCA) (Minister’s power of assessment cannot be used to collect 
interest previously over-refunded). 


Information Circulars: 01-1: Third-party civil penalties; 75-7R3: Reassessment of a 
return of income; 92-3: Guidelines for refunds beyond the normal three-year period. 


Forms: T1-DD: Direct deposit request — individuals; T1132: Alternative address 
authorization. 


(1.1) Repayment on objections and appeals — Subject to 
subsection (1.2), where a taxpayer 


(a) has under section 165 served a notice of objection to an as- 
sessment and the Minister has not within 120 days after the day 
of service confirmed or varied the assessment or made a reas- 
sessment in respect thereof, or 


(b) has appealed from an assessment to the Tax Court of 
Canada, 


and has applied in writing to the Minister for a payment or surren- 
der of security, the Minister shall, where no authorization has been 
granted under subsection 225.2(2) in respect of the amount as- 
sessed, with all due dispatch repay all amounts paid on account of 
that amount or surrender security accepted therefor to the extent 
that 
(c) the lesser of 
(i) the total of the amounts so paid and the value of the secur- 
ity, and 
(ii) the amount so assessed 
exceeds 
(d) the total of 
(i) the amount, if any, so assessed that is not in controversy, 
and 
(ii) where the taxpayer is a large corporation (within the 
meaning assigned by subsection 225.1(8)), '/2 of the amount 
so assessed that is in controversy. 


Related Provisions: 164(1.6) — 164(1.1) does not apply to security under s. 116; 
225.1(7) — Limitation on collection restrictions — large corporations. 

History: Para. 164(1.1)(d) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
97(1), applicable after June 10, 1993, except that, where a taxpayer has served a notice 
of objection under the Act with respect to a notice of assessment of tax, interest or 
penalties under the Act mailed before 1992, the reference in subpara. (ii) to “2” shall, 
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in application before 1994 with respect to that notice of objection, be read as “!/s”. Para. 
(d) formerly read: 
(d) the amount, if any, so assessed that is not in controversy. 


Selected Cases [subsec. 164(1.1)]: Topol v. R., [2003] 4 C.T.C. 44 (FCTD) 
(Provision does not provide mechanism to undo writ of seizure). 


(1.2) Collection in jeopardy — Notwithstanding subsection 
(1.1), where, on application by the Minister made within 45 days 
after the receipt by the Minister of a written request by a taxpayer 
for repayment of an amount or surrender of a security, a judge is 
satisfied that there are reasonable grounds to believe that the collec- 
tion of all or any part of an amount assessed in respect of the tax- 
payer would be jeopardized by the repayment of the amount or the 
surrender of the security to the taxpayer under that subsection, the 
judge shall order that the repayment of the amount or a part thereof 
not be made or that the security or part thereof not be surrendered 
or make such other order as the judge considers reasonable in the 
circumstances. 


Related Provisions: 225.2(2) 
tax in jeopardy. 


— Lifting of collection restrictions where collection of 


(1.3) Notice of application — The Minister shall give 6 clear 
days notice of an application under subsection (1.2) to the taxpayer 
in respect of whom the application is made. 

Related Provisions: Interpretation Act 27(1) — Calculation of “clear days”. 


(1.31) Application of subsecs. 225.2(4), (10), (12) and 
(13) — Where an application under subsection (1.2) is made by the 
Minister, subsections 225.2(4), (10), (12) and (13) are applicable in 
respect of the application with such modifications as the circum- 
stances require. 


(1.4) Provincial refund — Where, at any time, a taxpayer is enti- 
tled to a refund or repayment on account of taxes imposed by a 
province or as a result of a deduction in computing the taxes im- 
posed by a province and the Government of Canada has agreed to 
make the refund or repayment on behalf of the province, the amount 
thereof shall be a liability of the Minister of National Revenue to 
the taxpayer. 


(1.5) [Late refund of overpayment] — Notwithstanding subsec- 
tion (1), the Minister may, on or after mailing a notice of assess- 
ment for a taxation year, refund ali or any portion of any overpay- 
ment of a taxpayer for the year 


(a) if the taxpayer is an individual (other than a trust) or is a 
testamentary trust and the taxpayer’s return of income under this 
Part for the year was filed on or before the day that is ten calen- 
dar years after the end of the taxation year; or 


(b) where an assessment or a redetermination was made under 
subsection 152(4.2) or 220(3.1) or (3.4) in respect of the 
taxpayer. 
Related Provisions; 152(4.2) — Reassessment with taxpayer’s consent; 164(3.2) — 
Interest on refunds and repayments, 
History: Para. 164(1.5)(a) amended by 2005, c. 19, subsec. 37(2), applicable in respect 
of returns filed after 2004. The para. formerly read: 


(a) if the taxpayer is an individual (other than a trust) or a testamentary trust and 
the taxpayer’s return of income under this Part for the year was filed later than 3 
years after the end of the year: or 


Para. 164(1.5)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 97(2), to add 
reference to subsection 220(3.1), applicable to 1985 et seq. 


Subsec. 164(1.5) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 136(1), applicable 
to refunds for 1985 et seq. 


Information Circulars: 75-7R3: Reassessment of a return of income: 92-3: Guide- 
lines for refunds beyond the normal three-year period. 


Proposed Addition — 164(1.51)-(1.53) 


(1.51) Where subsection (1.52) applies — Subsection (1.52) 
applies to a taxpayer for a taxation year if, at any time after the 
beginning of the year 
(a) the taxpayer has, in respect of the tax payable the tax- 
payer under this Part (and, if the taxpayer is a corporation, 
Parts 1.3, VI, VI.1 and XHI.1) for the year, paid wader any of 
sections 155 to 157 one or more instalments of tax; 
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(b) it is reasonable to conclude that the total amount of those 
instalments exceeds the total amount of taxes that will be paya- 
_ ble by the taxpayer under those Parts for the year; and 


- (c) the Minister is satisfied that the payment of the instalme 
has caused or will cause undue hardship to the taxpayer. 


(1.52) Instalment refund — If this subsection applies to a tax- 
payer for a taxation year, the Minister may refund to the taxpayer | 
all or any part of the excess referred to in paragraph a SL). 


Related Provisions: 164(1.51) — Conditions for 164(1.52) to apply: 164c1 1.53) — 
Refunded instalment deemed not —— for aeeine o: Paes : 


(1.53) Penalties, interest not affected — _For the purpose of 
the calculation of any penalty or interest under this Act, an instal- 
ment is deemed not to have been paid to the extent that all or any 
part of the instalment can eine be considered to have been 
refunded under subsection (1.52). 


Application: The July 18, 2005. draft legislation {Part 2- — Gua. subsec. 
159(1), will add subsecs. 164(1. 51)-(1.53), in force on Royal Assent. 


Technical Notes: New subsections 164(1.51) to (1.53), which aly. on Royal 
Assent, allow the Minister of National Revenue to refund excessive instalment 
amounts paid on account of a taxpayer's tax liability. In order for such < a refund to be 
made, four conditions must be met. Three of these are set out in new ‘subsection 
164(1.51). First, the taxpayer must have paid one or more instalments of tax under 
Part | or, where the taxpayer is a corporation, Part 1.3, VI. VI.1 or XII of the Act. 
Second, it must be reasonable to conclude that the total amount of the instalments the — 
taxpayer has paid exceeds the total amount of taxes payable by the taxpayer under 
those Parts for the year. Third, the Minister must be satisfied that the payment of the. 
instalments has caused or will cause the taxpayer undue hardship. : 


The last condition is implied in new subsection 164(1.52). The availability of an in- 
stalment refund in a particular case is a matter of the Minister’s discretion. The final 
condition is therefore that the Minister agree to make the refund. Similarly, new sub- 
section 164(1.52) makes it clear that the amount of any instalment refund is to be 


| decided by the Minister: the Minister may refund all or any part of an excessive 


instalment. 


New subsection 164(1.53) provides that, for the purposes of computing interest and 
penalties, a taxpayer that receives an instalment refund is treated as not having — 
the instalment to that extent. 


(1.6) Refund of Ul premium tax credit — Notwithstanding sub- 
section (1), where an overpayment on account of a taxpayer’s liabil- 
ity under this Part is deemed to have arisen under subsection 
126.1(6) or (7), the Minister shall, with all due dispatch, refund the 
amount of the overpayment without application for it. 


Proposed Repeal — 164(1.6) 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 159(2), 
will repeal subsec. 164(1.6), applicable after March 20, 2003. 


Technical Notes: Subsection 164(1.6) provides rules concerning refunds of the UI 
premium tax credit. This subsection is repealed consequential to the repeal of section 
126.1. For additional information, see the commentary to section 126.1. 


Related Provisions: 164(3) — No interest on refund. 
History: Subsec. 164(1.6) added by 1994, c. 8, subsec. 27(1), applicable after 1992. 


(1.7) Limitation of repayment on objections and ap- 
peals — Subsection (1.1) does not apply in respect of an amount 
paid or security furnished under section 116 by a non-resident 
person. 


History: Subsec. 164(1.7) added by 1994, c. 8, subsec. 164(1.7), applicable from May 
12, 1994. 


(1.8) Request to pay refund to province — An individual 
(other than a trust) may, in the individual’s return of income for a 
taxation year, request the Minister to pay to Her Majesty in right of 
a prescribed province all or any part of a refund for the year 


| claimed by the individual in the return and, where the individual 


makes such a request, 


(a) the Minister may make the payment to Her Majesty in right 
of the province in accordance with the request; and 


(b) the amount of the payment is deemed to have been refunded 
under this section to the individual at the time a notice of an 
original assessment of tax payable under this Part by the indivi- 
dual for the year, or a notification that no tax is payable under 
this Part by the individual for the year, is sent to the individual. 
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Related Provisions: 241(4)(m) — Disclosure of information by CRA to prescribed 
province. 

History: Subsec. 164(1.8) added by 1998, c. 19, subsec. 190(3), applicable to requests 
made in returns of income for 1997 et seq. taxation years filed after 1997. 

Subsec. 190(12) of the said c. 19 provides that for the purpose of applying subsec. 
164(1.8), Ontario is deemed to be a prescribed province until the Income Tax Regula- 
tions are amended to prescribe a province for the purpose of subsec. 164(1.8). 
Regulations: None yet, but subsec. 190(12) of the 1995-97 technical bill (1998, c. 
19) deems Ontario to be a prescribed province until Regulations are provided. Ontario 


is to be prescribed in the Regulations (Department of Finance Technical Notes, Decem- 
ber 1997). 


(2) Application to other debts — Instead of making a refund or 
repayment that might otherwise be made under this section, the 
Minister may, where the taxpayer is, or is about to become, liable to 
make any payment to Her Majesty in right of Canada or in right of a 
province, apply the amount of the refund or repayment to that other 
liability and notify the taxpayer of that action. 

Related Provisions: 164(2.1) — Application of GST credit; 164(2.2) — Application 
to refunds under s. 122.61; 164(3.2) — Interest on refunds and repayments; 164(7) — 
Overpayment defined; 165 — Objections to assessments; 169 — Appeals; 172 — Ap- 
peals; 203 — Set-off of Part X refund; 222(1)“action” — Ten-year limitation period 
applies to 164(2); 224.1 — Set-off of tax debt against other amount owing by the 
Crown to the taxpayer; 227 — Withholding taxes; 241(4)(d)(xiii)(B) — Disclosure of 
information by CRA to provincial officials for set-off purposes. 

History: Subsec. 164(2) amended by 1998. c. 19, subsec. 190(4), in force on June 18, 
1998. Subsec. 164(2) formerly read: 


(2) Instead of making a refund or repayment that might otherwise be made under 
this section, the Minister may, where the taxpayer is liable or about to become 
liable to make any payment to Her Majesty in right of Canada, apply the amount 
of the refund or repayment to that other liability and notify the taxpayer of that 
action. 
Subsec. 164(2) amended by 1994, c..7, Sch. I (1991, c. 49), subsec. 136(2), to substi- 
tute “to Her Majesty in right of Canada” for “under this Act”, and “other debts” for 
“other taxes” in the heading. 


(2.01) Withholding of refunds — [effective April 2007] The 
Minister shall not, in respect of a taxpayer, refund, repay, apply to 
other debts or set-off amounts under this Act at any time unless all 
returns of which the Minister has knowledge and that are required 
to be filed by the taxpayer at or before that time under this Act, the 
Air Travellers Security Charge Act, the Excise Act, 200] and the 
Excise Tax Act have been filed with the Minister. 


History: Subsec. 164(2.01) added by 2006, c. 4, s. 163, in force April 1, 2007. 


(2.1) Application respecting refunds under s. 122.5 [GST 
credit] — Where an amount deemed under section 122.5 to be paid 
by an individual during a month specified for a taxation year is ap- 
plied under subsection (2) to a liability of the individual and the 
individual’s return of income for the year is filed on or before the 
individual’s balance-due day for the year, the amount is deemed to 
have been so applied on the day on which the amount would have 
been refunded if the individual were not liable to make a payment 
to Her Majesty in right of Canada. 
History: Subsec. 164(2.1) amended by 1998, c. 19, subsec. 190(5), in force on June 
18. 1998. Subsec. 164(2.1) formerly read: 
(2.1) Where an amount deemed under section 122.5 to be paid by an individual 
during a month specified for a taxation year is, in accordance with subsection 
(2), applied to a liability of the individual, for the purposes of that subsection, the 
amount shall, to the extent that it is so applied, be deemed to be paid on the latest 
of 
(a) the last day of the month, 
(b) where the month is the first month specified for a taxation year ending 
after 1989, the day that is the earlier of the day the amount is applied and the 
last day of the second month specified for the year, and 
(c) where the individual’s return of income for the year or the individual's 
prescribed form for the year referred to in subsection 122.5(3) is filed after 
the day on or before which the return is required to be filed, the day the 
amount is applied. 


(2.2) Application respecting refunds re section 122.61 
[Child Tax Benefit] — Subsection (2) does not apply to a refund 
to be made to a taxpayer and arising because of section 122.61 ex- 
cept to the extent that the taxpayer’s liability referred to in that sub- 
section arose from the operation of paragraph 160.1(1)(a) with re- 
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spect to an amount refunded to the taxpayer in excess of the amount 
to which the taxpayer was entitled because of section 122.61. 


(2.3) [Child Tax Benefit] Form deemed to be a return of in- 
come — For the purpose of subsection (1), where a taxpayer files 
the form referred to in paragraph (b) of the definition “return of 
income” in section 122.6 for a taxation year, the form shall be 
deemed to be a return of the taxpayer’s income for that year and a 
notice of assessment thereof shall be deemed to have been mailed 
by the Minister. 


History: Subsecs. 164(2.2), (2.3) added by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 
18(1), applicable to overpayments arising after 1992; 


(3) Interest on refunds and repayments — Where under this 
section an amount in respect of a taxation year (other than an 
amount or portion of it that can reasonably be considered to arise 
from the operation of section 122.5, 122.61 or 126.1) is refunded or 
repaid to a taxpayer or applied to another liability of the taxpayer, 
the Minister shall pay or apply interest on it at the prescribed rate 
for the period beginning on the day that is the latest of the days 
referred to in the following paragraphs and ending on the day on 
which the amount is refunded, repaid or applied: 


"Proposed Amendment — 164(3) opening words 


(3) Interest on refunds and repayments — If, under this 
section, an amount in respect of a taxation year (other than an 
amount, or a portion of the amount, that can reasonably be consid- 
ered to arise from the operation of section 122.5 or 122.61) is re- 
funded or repaid to a taxpayer or applied to another liability of the 
taxpayer, the Minister shall pay or apply interest on it at the pre- 
scribed rate for the period that begins on the day that is the latest 
of the days referred to in the following paragraphs and that ends 
on the day on which the amount is refunded, repaid or applied: 
Application: The July 18, 2005 draft Jegislation (Part 2 — technical), subsec. 
159(3), will amend the opening words of subsec. 164(3) to read as above, applicable 
in respect of forms filed after March 20, 2003. A 

Technical Notes: Subsection 164(3) provides for the payment of interest on tax 
refunds. Two amendments are made to the subsection. First. the preamble of that 
subsection is being amended to adapt the wording to the new terminology now used 
elsewhere the Act. Second, the reference to section 126.1 is deleted consequential on 
the repeal of that section. 


(a) if the taxpayer is an individual, the day that is 30 days after 
the individual’s balance-due day for the year; 


(b) if the taxpayer is a corporation, the day that is 120 days after 
the end of the year, 


(c) if the taxpayer is 
(i) a corporation, the day that is 30 days after the day on 
which its return of income for the year was filed under sec- 


tion 150, unless the return was filed on or before the corpora- 
tion’s filing-due date for the year, and 


(ii) an individual, the day that is 30 days after the day on 
which the individual’s return of income for the year was filed 
under section 150; 


(d) in the case of a refund of an overpayment, the day on which 
the overpayment arose, and 


(e) in the case of a repayment of an amount in controversy, the 
day on which an overpayment equal to the amount of the repay- 
ment would have arisen if the total of all amounts payable on 
account of the taxpayer’s liability under this Part for the year 
were the amount by which 
(i) the lesser of the total of all amounts paid on account of the 
taxpayer’s liability under this Part for the year and the total 
of all amounts assessed by the Minister as payable under this 
Part by the taxpayer for the year 


exceeds 
(ii) the amount repaid. 


Related Provisions: 12(1)(c) — Interest is taxable: 20(1)(Il) — Deduction for re- 
fund interest repaid; 129(2.1) — Interest on dividend refund; 131(3.1), 132(2.1) — In- 
terest on capital gains refund; 133(7.01) — Interest on allowable refund; 161.1 — Off- 
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set of refund interest against arrears interest; 221.1 — Application of interest where 
legislation retroactive; 248(11) — Interest compounded daily. 


History: Subsec. 164(3) amended by 2003, c. 15, subsec. 118(1), applicable to taxa- 
tion years that end after June 2003. It formerly read: 


(3) Where under this section an amount in respect of a taxation year (other than 
an amount or portion thereof that can reasonably be considered to arise from the 
operation of section 122.5, 122.61 or 126.1) is refunded or repaid to a taxpayer 
or applied to another liability of the taxpayer, the Minister shall pay or apply 
interest on it at the prescribed rate for the period beginning on the day that is the 
latest of 


(a) where the taxpayer is an individual, the day that is 45 days after the 
individual’s balance-due day for the year, 


(b) where the taxpayer is a corporation, the day that is 120 days after the end 
of the year, 


(c) where the taxpayer is 


(i) a corporation, the day on which its return of income for the year was 
filed under section 150, unless the return was filed on or before the cor- 
poration’s filing-due date for the year, and 


(ii) an individual, the day that is 45 days after the day on which the 
individual’s return of income for the year was filed under section 150, 


(d) in the case of a refund of an overpayment, the day the overpayment 
arose, and 

(e) in the case of a repayment of an amount in controversy, the day an over- 
payment equal to the amount of the repayment would have arisen if the total 
of all amounts payable on account of the taxpayer’s liability under this Part 
for the year were the amount by which 


(i) the lesser of the total of all amounts paid on account of the taxpayer’s 
liability under this Part for the year and the total of all amounts assessed 
by the Minister as payable under this Part by the taxpayer for the year 


exceeds 
(11) the amount repaid, 


and ending on the day the amount is refunded, repaid or applied, unless the 
amount of the interest so calculated is less than $1, in which event no interest 
shall be paid or applied under this subsection. 


Paras. 164(3)(a), (c) amended by 1996, c 21, subsecs. 44(1), (2), applicable to 1995 er 
seq. Paras. (a) and (c) formerly read: 


(a) where the taxpayer is an individual, the day that is 45 days after the day on or 
before which the taxpayer’s return of income under this Part for the year was 
required to be filed under section 150 or would have been required to be so filed 
if tax under this Part were payable by the taxpayer for the year, 


(c) the day or, where the taxpayer is an individual, the day that is 45 days after 
the day, on which the taxpayer’s return of income under this Part for the year 
was filed under section 150, unless the return was filed on or before the day on 
or before which it was required to be filed, 


The opening words of 164(3) amended by 1994, c. 8, subsec. 27(2), applicable after 
1992. They formerly read: 


(3) Where under this section an amount in respect of a taxation year (other than 
an amount or portion thereof that can reasonably be considered to arise because 
of section 122.5 or 122.61) is refunded or repaid to a taxpayer or applied to 
another liability of the taxpayer, the Minister shall pay or apply interest thereon 
at the prescribed rate for the period beginning on the day that is the latest of 
Paras. 164(3)(a), (c) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsecs. 97(3), (4), 
applicable to returns of income filed after 1992. Paras. (a) and (c) formerly read: 
(a) where the taxpayer is an individual, the day on or before which the taxpayer's 
return of income under this Part for the year was required to be filed under sec- 


tion 150 or would have been required to be so filed if tax under this Part were 
payable by the taxpayer for the year, 


(c) the day on which the taxpayer’s return of income under this Part for the year 
was filed under section 150, unless the return was filed on or before the day on 
or before which it was required to be filed, or would have been required to be 
filed if tax under this Part were payable by the taxpayer for the year, 


That portion of subsec. 164(3) preceding para. (a) amended to add reference to s. 
122.61, by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 18(2), applicable to overpayments 
arising after 1992. 


Regulations: 4301(b) (prescribed rate of interest). 
1.T. Application Rules: 62(2) (subsec. 164(3) applies to interest payable in respect of 
any period after December 23, 1971). 


(3.1) Idem — Where at a particular time interest has been paid to, 
or applied to a liability of, a taxpayer under subsection (3) or GD 
in respect of an overpayment and it is determined at a subsequent 
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time that the actual overpayment was less than the overpayment in 
respect of which interest was paid or applied, 


(a) the amount by which the interest that has been paid or ap- 
plied exceeds the interest, if any, computed in respect of the 
amount that is determined at the subsequent time to be the actual 
overpayment shall be deemed to be an amount (in this subsec- 
tion referred to as “the amount payable”) that became payable 
under this Part by the taxpayer at the particular time; 


(b) the taxpayer shall pay to the Receiver General interest at the 
prescribed rate on the amount payable computed from that par- 
ticular time to the day of payment; and 


(c) the Minister may at any time assess the taxpayer in respect of 
the amount payable and, where the Minister makes such an as- 
sessment, the provisions of this Division are applicable, with 
such modifications as the circumstances require, in respect of 
the assessment as though it had been made under section 152. 


Related Provisions: 20(1)(1l) — Deduction on repayment of interest; 161.1 — Off- 
set of refund interest against arrears interest; 221.1 — Application of interest where 
legislation retroactive; 248(11) — Interest compounded daily. 


History: That portion of subsec. 164(3.1) preceding para. (a) amended by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 136(3), to substitute “under subsection (3) or (3.2)” for 
“pursuant to subsection (3)”, applicable to refunds for 1985 et seq. 


Regulations: 4301(a) (prescribed rate of interest). 


(3.2) Interest where amounts cancelled — Notwithstanding 
subsection (3), if an overpayment of a taxpayer for a taxation year 
is determined because of an assessment made under subsection 
152(4.2) or 220(3.1) or (3.4) and an amount in respect of the over- 
payment is refunded to, or applied to another liability of, the tax- 
payer under subsection (1.5) or (2), the Minister shall pay or apply 
interest on the overpayment at the prescribed rate for the period be- 
ginning on the day that is 30 days after the day on which the Min- 
ister received a request in a manner satisfactory to the Minister to 
apply those subsections and ending on the day on which the amount 
is refunded or applied. 


Related Provisions: 161.1 — Offset of refund interest against arrears interest: 
221.1 — Application of interest where legislation retroactive; 248(11)— Interest com- 
pounded daily. 


History: Subsec. 164(3.2) amended by 2003, c. 15, subsec. 118(2), applicable in re- 
spect of requests received by the Minister of National Revenue after June 2003. Sub- 
sec. (3.2) formerly read: 


(3.2) Idem — Notwithstanding subsection (3), where the amount of an overpay- 
ment of a taxpayer for a taxation year is determined because of an assessment 
made under subsection 152(4.2) or 220(3.1) or (3.4) and an amount in respect 
thereof is refunded to, or applied to another liability of, the taxpayer under sub- 
section (1.5) or (2), the Minister shall pay or apply interest thereon at the pre- 
scribed rate for the period beginning on the day the Minister received the appli- 
cation therefor, in a form satisfactory to the Minister, and ending on the day the 
amount is refunded or applied, unless the amount of the interest so calculated is 
less than $1, in which case no interest shall be paid or applied under this 
subsection. 


Subsec. 164(3.2) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 97(5), appli- 
cable to 1985 et seg. Subsec. (3.2) formerly read: 


(3.2) Notwithstanding subsection (3), where the amount of an overpayment of a 
taxpayer for a taxation year is determined because of subsection 152(4.2) or 
220(3.4) and an amount in respect thereof is refunded to, or applied to another 
liability of, the taxpayer under subsection (1.5) or (2), the Minister shall pay or 
apply interest thereon at the prescribed rate for the period beginning on the day 
that the Minister received, in a form satisfactory to the Minister, the relevant 
application and ending on the day the amount is refunded or applied, unless the 
amount of the interest so calculated is less than $1, in which case no interest 
shall be paid or applied under this subsection. 


Subsec, 164(3.2) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 136(4), applicable 
to refunds for 1985 er seq. 


Regulations: 4301(b) (prescribed rate of interest). 


(4) Interest on interest repaid — Where at any particular time 
interest has been paid to, or applied to a liability of, a taxpayer pur- 
suant to subsection (3) in respect of the repayment of an amount in 
controversy made to, or applied to a liability of, the taxpayer and it 
is determined at a subsequent time that the repayment or a part 
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thereof is payable by the taxpayer under this Part, the following 
rules apply: 


(a) the interest so paid or applied on that part of the repayment 
that is determined at the subsequent time to be payable by the 
taxpayer under this Part shall be deemed to be an amount (in this 
subsection referred to as the “interest excess”) that became pay- 
able under this Part by the taxpayer at the particular time; 


(b) the taxpayer shall pay to the Receiver General interest at the 
prescribed rate on the interest excess computed from the particu- 
lar time to the day of payment; and 


(c) the Minister may at any time assess the taxpayer in respect of 
the interest excess and, where the Minister makes such an as- 
sessment, the provisions of this Division and Division J are ap- 
plicable, with such modifications as the circumstances require, 
in respect of the assessment as though it had been made under 
section 152. 
Related Provisions: 12(1)(c) — Interest is taxable; 20(1)(11) — Deduction for inter- 
est repaid; 161.1 — Offset of refund interest against arrears interest; 221.1 — Applica- 
tion of interest where legislation retroactive; 248(11) — Interest compounded daily. 
Selected Cases [subsec. 164(4)]: MNR v. Gunnar Mining 1G Gh MMO O MCAS Nv2 


(Exch.) (Taxpayer not entitled to interest on overpayment, Tax Appeal Board lacks 
jurisdiction to substitute judgment previously delivered). 


Regulations: 4301(a) (prescribed rate of interest). 


1.T. Application Rules: 62(2) (subsec. 164(4) applies to interest payable in respect of 
any period after December 23, 1971). 


(4.1) Duty of Minister — Where the Tax Court of Canada, the 
Federal Court of Appeal or the Supreme Court of Canada has, on 
the disposition of an appeal in respect of taxes, interest or a penalty 
payable under this Act by a taxpayer resident in Canada, 


(a) referred an assessment back to the Minister for reconsidera- 
tion and reassessment, or 


(b) varied or vacated an assessment, 


the Minister shall with all due dispatch, whether or not an appeal 
from the decision of the Court has been or may be instituted, 


(c) where the assessment has been referred back to the Minister, 
reconsider the assessment and make a reassessment in accor- 
dance with the decision of the Court, unless otherwise directed 
in writing by the taxpayer, and 


(d) refund any overpayment resulting from the variation, vaca- 
tion or reassessment, 


and the Minister may repay any tax, interest or penalties or surren- 
der any security accepted therefor by the Minister to that taxpayer 
or any other taxpayer who has filed another objection or instituted 
another appeal if, having regard to the reasons given on the disposi- 
tion of the appeal, the Minister is satisfied that it would be just and 
equitable to do so, but for greater certainty, the Minister may, in 
accordance with the provisions of this Act, the Tax Court of Can- 
ada Act, the Federal Courts Act or the Supreme Court Act as they 
relate to appeals from decisions of the Tax Court of Canada or the 
Federal Court of Appeal, appeal from the decision of the Court not- 
withstanding any variation or vacation of any assessment by the 
Court or any reassessment made by the Minister under paragraph 
(c). 

Related Provisions: 152(1.2)(c) — Subsec. 164(4.1) does not apply to determina- 
tion under 152(1.4); 169(2)(a) — Limitation of right to appeal. 

History: The closing words of subsec. 164(4.1) amended by 2002, c. 8, para. 182(1)(t) 
to substitute “Federal Courts Act” for “Federal Court Act’, and by para. 184(c) to 
substitute “Federal Court of Appeal” for “Federal Court”, in force July 2, 2003. 
Selected Cases [subsec. 164(4.1)]: Indalex Lid. v. R.. [1986] 2 C.T.C. 482 (FCA) 
(Appeal from certain assessments partially successful and litigation continued; Minister 
issues reassessments in. accordance with Trial Division judgment; such reassessments 
do not cancel original assessments). 


(5) Effect of carryback of loss, etc. — For the purpose of sub- 
section (3), the portion of any overpayment of the tax payable by a 
taxpayer for a taxation year that arose as a consequence of 


(a) the deduction of an amount, in respect of a repayment under 
subsection 68.4(7) of the Excise Tax Act made in a subsequent 
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taxation year, in computing the amount determined under sub- 
paragraph 12(1)(x. 1) Gi), 


(a.1) any amount deducted under section 119 in respect of the 
disposition of a taxable Canadian property in a subsequent taxa- 
tion year, 


(b) the deduction of an amount under section 41 in respect of the 
taxpayer’s listed-personal-property loss for a subsequent taxa- 
tion year, 


(c) the exclusion of an amount from the taxpayer’s income for 
the year by virtue of section 49 in respect of the exercise of an 
option in a subsequent taxation year, 


(d) the deduction of an amount under section 118.1 in respect of 
a gift made in a subsequent taxation year or under section 111 in 
respect of a loss for a subsequent taxation year, 


(e) the deduction of an amount under subsection 126(2) in re- 
spect of an unused foreign tax credit (within the meaning as- 
signed by subsection 126(7)), or under subsection 126(2.21) or 
(2.22) in respect of foreign taxes paid, for a subsequent taxation 
year, 


(f) the deduction of an amount under subsection 127(5) in re- 
spect of property acquired or an expenditure made in a subse- 
quent taxation year, 


(g) the deduction of an amount under section 125.2 in respect of 
an unused Part VI tax credit (within the meaning assigned by 
subsection 125.2(3)) for a subsequent taxation year, 


(h) the deduction of an amount under section 125.3 in respect of 
an unused Part I.3 tax credit (within the meaning assigned by 
subsection 125.3(3)) for a subsequent taxation year, 


(h.01) the deduction of an amount under subsection 147.2(4) in 
computing the taxpayer’s income for the year because of the ap- 
plication of subsection 147.2(6) as a result of the taxpayer’s 
death in the following taxation year, 


(h.02) the deduction under any of subsections 128.1(6) to (8) of 
an amount from the taxpayer’s proceeds of disposition of a pro- 
perty, because of an election made in a return of income for a 
subsequent taxation year, 


(h.1) the deduction of an amount in computing the taxpayer’s 
income for the year by virtue of an election for a subsequent 
taxation year under paragraph (6)(c) or (d) by the taxpayer’s le- 
gal representative, 


(h.2) the deduction of an amount under subsection 181.1(4) in 
respect of an unused surtax credit (within the meaning assigned 
by subsection 181.1(6)) of the taxpayer for a subsequent taxation 
year, Or 


(h.3) the deduction of an amount under subsection 190.1(3) in 
respect of an unused Part I tax credit (within the meaning as- 


signed by subsection 190.1(5)) of the taxpayer for a subsequent 
taxation year, 


is deemed to have arisen on the day that is 30 days after the latest of 


(i) the first day immediately following that subsequent taxation 
year, 


(j) the day on which the taxpayer’s or the taxpayer’s legal repre- 
sentative’s return of income for that subsequent taxation year 
was filed, 


(k) where an amended return of the taxpayer’s income for the 
year or a prescribed form amending the taxpayer’s return of in- 
come for the year was filed under paragraph (6)(e) or subsection 
49(4) or 152(6), the day on which the amended return or pre- 
scribed form was filed, and 


(1) where, as a consequence of a request in writing, the Minister 
reassessed the taxpayer’s tax for the year to take into account the 
deduction or exclusion, the day on which the request was made. 


Related Provisions: 161(7) — Effect of loss carryback. 
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History: The portion of subsec. 164(5) between paras. (h.3) and (i) amended by 2003, 
c. 15, subsec. 118(3), applicable to taxation years that end after June 2003. The portion 
formerly read: 
shall be deemed to have arisen on the day that is the latest of 
Paras. 164(5)(a.1), (h.02) added by 2001, c. 17, subsecs. 156(2), (4), applicable to taxa- 
tion years that end after October 1, 1996. 
Para. 164(5)(e) amended by the said c, 17, subsec. 156(3), applicable to taxation years 
that end after October |, 1996. The para. formerly read: 
(e) the deduction of an amount under subsection 126(2) in respect of an unused 
foreign tax credit (within the meaning assigned by subsection 126(7)) for a sub- 
sequent taxation year, 
Para. 164(5)(h.01) added by 1998, c. 19, subsec. 190(6), applicable to taxpayers who 
die after 1992. 
Para. 164(5)(a) amended by 1997, c. 26, subsec, 86(1), applicable to 1997 et seq. Para. 
(a) formerly read: 
(a) the deduction of an amount under subclause 12(1)(x.1)(ii)(A)(ID in respect of 
a fuel tax rebate repayment made in a subsequent taxation year, 
Paras. 164(5)(h.2) and (h.3) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 97(6), 
(h.2) applicable to 1992 et seg., and (h.3) applicable to 1991 et seq. 
Para. 164(5)(a) added by 1994, c. 7, Sch. VI (1992, c. 29), subsec. 9(1), applicable to 
1992 et seq. 


(5.1) Interest — disputed amounts — Where a portion of a re- 
payment made under subsection (1.1) or (4.1), or an amount applied 
under subsection (2) in respect of a repayment, can reasonably be 
regarded as being in respect of a claim made by the taxpayer in an 
objection to or appeal from an assessment of tax for a taxation year 
for a deduction or exclusion described in subsection (5) in respect 
of a subsequent taxation year, interest shall not be paid or applied 
on the portion for any part of a period that is before the latest of the 
dates described in paragraphs (5)(1) to (1). 

History: Subsec. 164(5.1) amended by 2001, c. 17, subsec. 156(5), applicable to taxa- 
tion years that end after October 1, 1996. The subsec. formerly read: 


(5.1) Idem — Where a repayment made under subsection (1.1) or (4.1) or an 
amount applied under subsection (2) in respect of a repayment, or a part thereof, 
may reasonably be regarded as being in respect of a claim made by a taxpayer in 
an objection to or appeal from an assessment of tax for a taxation year for 


(a) the deduction of an amount, in respect of a repayment under subsection 
68.4(7) of the Excise Tax Act made in a subsequent taxation year, in comput- 
ing the amount determined under subparagraph 12(1)(x.1)(ii), 


(b) the deduction of an amount under section 41 in respect of the taxpayer’s 
listed-personal-property loss for a subsequent taxation year! 

(c) the exclusion of an amount from the taxpayer’s income for the year by 
virtue of section 49 in respect of the exercise of an option in a subsequent 
taxation year, 

(d) the deduction of an amount under section 118.1 in respect of a gift made 


in a subsequent taxation year or under section 111 in respect of a loss for a 
subsequent taxation year, 


(e) the deduction of an amount under subsection 126(2) in respect of an un- 
used foreign tax credit (within the meaning assigned by subsection 126(7)) 
for a subsequent taxation year, 


(f) the deduction of an amount under subsection 127(5) in respect of pro- 
perty acquired or an expenditure made in a subsequent taxation year, 


(g) the deduction of an amount under section 125.2 in respect of an unused 
Part VI tax credit (within the meaning assigned by subsection 125.2(3)) for a 
subsequent taxation year, 


(h) the deduction of an amount under section 125.3 in respect of an unused 
Part I.3 tax credit (within the meaning assigned by subsection 125.3(3)) for a 
subsequent taxation-year, 


(h.01) the deduction of an amount under subsection 147.2(4) in computing 
the taxpayer’s income for the year because of the application of subsection 
147.2(6) as a result of the taxpayer’s death in the following taxation year, 


(h.1) the deduction of an amount in computing the taxpayer’s income for the 
year by virtue of an election for a subsequent taxation year under paragraph 
(6)(c) or (d) by the taxpayer’s legal representative, 

(h.2) the deduction of an amount under subsection 181.1(4) in respect of an 
unused surtax credit (within the meaning assigned by subsection 181.1(6)) of 
the taxpayer for a subsequent.taxation year, or 

(h.3) the deduction of an amount under subsection 190.1(3) in respect of an 
unused Part I tax credit (within the meaning assigned by subsection 
190.1(5)) of the taxpayer for a subsequent taxation year, 


interest shall not be paid or applied thereon for any part of a period that is before 
the latest of 


(i) the first day immediately following that subsequent taxation year, 
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(j) the day on which the taxpayer’s or the taxpayer’s legal representative’s 
return of income for that subsequent taxation year was filed, 


(k) where an amended return of the taxpayer’s income for the year or a pre- 
scribed form amending the taxpayer’s return of income for the year was filed 
under paragraph (6)(e) or subsection 49(4) or 152(6), the day on which the 
amended return or prescribed form was filed, and 


(1) where, as a consequence of a request in writing, the Minister reassessed 
the taxpayer’s tax for the year to take into account the deduction or exclu- 
sion, the day on which the request was made. 
Para. 164(5.1)(h.01) added by 1998, c. 19, subsec. 190(7), applicable to taxpayers who 
die after 1992. é 
Para. 164(5.1)(a) amended by 1997, c. 26, subsec. 86(2), applicable to 1997 et seg. 
Para. (a) formerly read: 
(a) the deduction of an amount under subclause 12(1)(x.1)(ii)(A)(ID in respect of 
a fuel tax rebate repayment made in a subsequent taxation year, ‘ 
Paras. 164(5.1)(h.2) and (h.3) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
97(7), (h.2) applicable to 1992 et seq., and (h.3) applicable to 1991 et seq. 
Para. 164(5.1)(a) added by 1994, c. 7, Sch. VI (1992, c. 29), subsec. 9(2), applicable to 
1992 et seq. 


(6) Where disposition of property by legal representative 
of deceased taxpayer — Where in the course of administering 
the estate of a deceased taxpayer, the taxpayer’s legal representative 
has, within the first taxation year of the estate, 


(a) disposed of capital property of the estate so that the total of 
all amounts each of which is a capital loss from the disposition 
of a property exceeds the total of all amounts each of which is a 
capital gain from the disposition of a property, or 


(b) disposed of all of the depreciable property of a prescribed 
class of the estate so that the undepreciated capital cost to the 
estate of property of that class at the end of the first taxation 
year of the estate is, by virtue of subsection 20(16) or any regu- 
lation made under paragraph 20(1)(a), deductible in computing 
the income of the estate for that year, 


notwithstanding any other provision of this Act, the following rules 

apply: 
(c) such parts of one or more capital losses of the estate from the 
disposition of properties in the year (the total of which is not to 
exceed the excess referred to in paragraph (a)) as the legal repre- 
sentative so elects, in prescribed manner and within a prescribed 
time, are deemed (except for the purpose of subsection 112(3) 
and this paragraph) to be capital losses of the deceased taxpayer 
from the disposition of the properties by the taxpayer in the tax- 
payer’s last taxation year and not to be capital losses of the es- 
tate from the disposition of those properties, 


(d) such part of the amount of any deduction described in para- 
graph (b) (not exceeding the amount that, but for this subsection, 
would be the total of the non-capital loss and the farm loss of the 
estate for its first taxation year) as the legal representative so 
elects, in prescribed manner and within a prescribed time, shall 
be deductible in computing the income of the taxpayer for the 
taxpayer’s taxation year in which the taxpayer died and shall not 
be an amount deductible in computing any loss of the estate for 
its first taxation year, 


(e) the legal representative shall, at or before the time prescribed 
for filing the election referred to in paragraphs (c) and (d), file 
an amended return of income for the deceased taxpayer for the 
taxpayer’s taxation year in which the taxpayer died to give effect 
to the rules in those paragraphs, and 


(f) in computing the taxable income of the deceased taxpayer for 
a taxation year preceding the year in which the taxpayer died, no 
amount may be deducted in respect of an amount referred to in 
paragraph (c) or (d). 
Related Provisions: 40(3.61) — Application of 40(3.4) and (3.6) to loss carried 
back; 91(2) — FAPI reserve for blocked currency; 152(1) — Assessment; 152(6)(h) — 
Reassessment to give effect to election; 161(7)(b)(iii) — Effect of carryback of loss, 
ete.; 220(3.2), Reg. 600(b) — Late filing or revocation of election. 


History: Para. 164(6)(c) amended by 1998, c. 19, subsec. 190(8), applicable to deaths 
that occur after 1993. Para. 164(6)(c) formerly read: 


(c) such part of one or more capital losses from the disposition of properties 
referred to in paragraph (a) (the total. of which amounts is not to exceed the ex- 
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cess referred to in that paragraph) as the legal representative so elects, in pre- 
scribed manner and within a prescribed time, shall be deemed to be capital losses 
of the deceased taxpayer from the disposition of the properties by the taxpayer in 
the taxpayer's taxation year’ in which the taxpayer died and not to be capital 
losses of the estate from the disposition of those properties for its first taxation 
year, 


Clause 191 of 1998, c. 19, provides: 
191. Where 


(a) the first taxation year of an estate of an individual ended after April 26, 
1995 and before 1997, 


(b) the estate had a capital loss from the disposition after the year and before 
1997 of a share of the capital stock of a corporation that was owned by the 
individual or the estate on April 26, 1995 and acquired by the estate as a 
consequence of the individual’s death, and 


(c) the individual’s legal representative so elects in writing filed with the 
Minister of National Revenue within 6 months after the month in which this 
Act is assented to, 


the following rules apply: 


(d) the disposition is deemed to have occurred in the first taxation year of the 
estate, 


(e) an election under paragraph 164(6)(c) of the Act, as enacted by subsec- 
tion 190(8), for the year is deemed to have been filed on time if it is filed 
with the Minister of National Revenue within 6 months after the month in 
which this Act is assented to, and 


(f) an amended return of income under Part I of the Act for the individual’s 
last taxation year is deemed for the purpose of paragraph 164(6)(e) of the 
Act to have been filed on time if it is filed with the Minister of National 
Revenue within 6 months after the month in which this Act is assented to. 


Regulations: 1000 (prescribed manner, prescribed time). 


Interpretation Bulletins: IT-140R3: Buy-sell agreements, IT-484R2: Business in- 
vestment losses. 


Information Circulars: 92-1: Guidelines for accepting late, amended or revoked 
elections. 


(6.1) Realization of deceased employees’ options — Not- 
withstanding any other provision of this Act, if a right to. acquire 
securities (as defined in subsection 7(7)) under an agreement in re- 
spect of which a benefit was deemed by paragraph 7(1)(e) to have 
been received by a taxpayer (in this subsection referred to as “the 
right”) is exercised or disposed of by the taxpayer's legal represen- 
tative within the first taxation year of the estate of the taxpayer and 
the representative so elects in prescribed manner and on or before a 
prescribed day, 


(a) the amount, if any, by which 


(i) the amount of the benefit deemed by paragraph 7(1)(e) to 
have been received by the taxpayer in respect of the right 


exceeds the total of 


(ii) the amount, if any, by which the value of the right imme- 
diately before the time it was exercised or disposed of ex- 
ceeds the amount, if any, paid by the taxpayer to acquire the 
right, and 
(iii) where in computing the taxpayer’s taxable income for 
the taxation year in which the taxpayer died an amount was 
deducted under paragraph 110(1)(d) in respect of the benefit 
deemed by paragraph 7(1)(e) to have been received by the 
taxpayer in that year by reason of paragraph 7(1)(e) in re- 
spect of that right, '/2 of the amount, if any, by which the 
amount determined under subparagraph (i) exceeds the 
amount determined under subparagraph (ii), 

shall be deemed to be a loss of the taxpayer from employment 

for the year in which the taxpayer died; 

(b) there shall be deducted in computing the adjusted cost base 

to the estate of the right at any time the amount of the loss that 

would be determined under paragraph (a) if that paragraph were 

read without reference to subparagraph (a)(iii); and 

(c) the legal representative shall, at or before the time prescribed 

for filing the election under this subsection, file an amended re- 
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turn of income for the taxpayer for the taxation year in which the 
taxpayer died to give effect to paragraph (a). 


Related Provisions: 53(2)(t) — Deduction from adjusted cost base of right to ac- 
quire shares or units; 220(3.2), Reg. 600(b) — Late filing or revocation of election. 


History: Subpara. 164(6.1)(a)(iii) amended by 2001, c. 17, subsec. 156(6) to replace 
the fraction “1/4” with “1/2”, applicable to deaths that occur after February 27, 2000 
except that, for deaths that occurred after February 27, 2000 and before October 18, 
2000, the fraction “1/2” shall be read as the fraction “1/3”. 


The opening words of subsec. 164(6.1) amended by 1999, c. 22, s. 66, applicable to 
deaths that occur after February 1998. The opening words formerly read: 


(6.1) Exercise or disposition of employee stock option by legal 
representative of deceased employee — Where, within the first taxation 
year of the estate of a deceased taxpayer, a right to acquire shares under an 
agreement in respect of which a benefit was deemed by paragraph 7(1)(e) to 
have been received by the taxpayer (in this subsection referred to as “the right’) 
is exercised or disposed of by the taxpayer’s legal representative, notwithstand- 
ing any other provision of this Act, where the taxpayer’s legal representative 
elects in prescribed manner and on or before a prescribed day, 


Subsec. 164(6.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 97(8), applicable 
to deaths occurring after July 13, 1990. 


Regulations: 1000.1 (prescribed manner and day for making election). 


(7) Definition of “overpayment” — In this section, “overpay- 
ment” of a taxpayer for a taxation year means 


(a) where the taxpayer is not a corporation, the total of all 
amounts paid on account of the taxpayer’s liability under this 
Part for the year minus all amounts payable in respect thereof; 
and 


(b) where the taxpayer is a corporation, the total of all amounts 
paid on account of the corporation’s liability under this Part or 
Parts 1.3, VI or VI.1 for the year minus all amounts payable in 
respect thereof. 


History: Subsec. 164(7) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 97(9), 
applicable to 1992 et seg. Subsec. (7) formerly read: 


(7) In this section, “overpayment” of a taxpayer for a taxation year means the 
total of all amounts paid on account of the taxpayer's liability under this Part for 
the year minus all amounts payable in respect thereof. 


Related Provisions [s. 164]: 144(9) — Refunds — employees profit sharing plans. 
See also at end of s. 163. 


Selected Cases [s. 164]: Koenig v. R., [1997] 2 C.T.C. 3077 (TCC) (Instruction to 
apply overpayment from earlier year to later year meant that taxpayer had paid taxes by 
due date). 


Definitions [s. 164]: “allowable capital loss” — 38(b), 248(1); “amount”, “assess- 
ment”, “balance-due day” — 248(1); “calendar year” — Interpretation Act 37(1)(a): 
“Canada” — 255; “capital loss” — 39(1)(b), 248(1); “capital property” — 54, 248(1); 
“clear days” — Interpretation Act 27(1); “corporation” — 248(1), Interpretation Act 
35(1); “depreciable property” — 13(21), 248(1); “eligible production corporation” — 
125.5(1); “estate” — 104(1), 248(1); “farm loss’ — 111(8); “Federal Court of Ap- 
peal” — Federal Courts Act s. 3; “filing-due date’ — 248(1); “Her Majesty” — Inter- 
pretation Act 35(1); “individual” — 248(1); “investment tax credit” — 127(9), 248(1); 
“legal representative” — 248(1), “listed personal property” —54, 248(1); “Min- 
ister’ — 248(1); “net capital loss”, “non-capital loss” — 111(8), 248(1); “non-resi- 
dent” — 248(1); “overpayment” — 164(7); “prescribed” — 248(1); “prescribed 
rate’ — Reg. 4301; “property” — 248(1); “province” — Interpretation Act 35(1); 
“qualified corporation” — 125.4(1); “Tegulation” — 248(1); “resident in Canada” — 
94(3)(a)(vii), 250; “security” — Interpretation Act 35(1); “share” — 248(1); “taxable 
income” — 2(2),, 248(1); “taxation year” — 249; “taxpayer” — 248(1); “testamentary 
trust” — 108(1), 248(1); “trust” — 104(1), 248(1), (3); “writing” — Interpretation Act 
35(1). 


164.1 [Repealed] 


History: S. 164.1 repealed by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 19(2), appli- 
cable to 1993 et seq. S. 164.1 formerly read: 


164.1 (1) Prepayment of child tax credit — Notwithstanding any other provi- 
sion of this Act, the Minister may, after the beginning of a taxation year and 
without application therefor, pay to an individual for the year in respect of each 
eligible child (within the meaning assigned by subsection, 122.2(2)) of the indivi- 


(a) where the child was under 6 years of age at the end of the preceding 
taxation year and no amount was deducted under section 63 for that year in 
respect of any child of the individual under 6 years of age at the end of that 
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year, the total of the amounts of $559!5 and $200!5 referred to in paragraph 
122.2(1)(a), and 
1 


tn 


(b) in any other case, $559 


(c) an amount was deemed under subsection 122.2(1) to have been paid for 
the preceding taxation year by 
(i) the individual, or 
(ii) the individual's spouse, where that spouse died after the end of that 
preceding year, 
in respect of the child, and 
(d) for that preceding year, 
(i) the total determined under subparagraph 122.2(1)(b)(i) in respect of 
the individual, or 
(ii) the individual’s income, where the individual’s spouse died after the 
end of that preceding year, 
did not exceed, 
(iii) where the amount or amounts to be paid because of this subsection 
are in respect of 3 or more eligible children of the individual, $24,090, 
and 
(iv) in any other case, 7/3 of $24,090.15 
(2) Nature of payment — Each amount paid under subsection (1) to or applied 
under subsection (4) in respect of an individual for a taxation year shall be 
deemed to be on account of an amount deemed by subsection 122.2(1) to have 
been paid by the individual for the year. 
(3) Idem — Where the total of all amounts paid under subsection (1) to or ap- 
plied under subsection (4) in respect of an individual for a taxation year exceeds 
the amount deemed by subsection 122.2(1) to have been paid by the individual 
for the year, the excess shall be deemed to have been refunded to the individual 
on account of the individual’s tax under this Part for the year on the day on or 
before which the individual’s return of income under this Part for the year is 
required to be filed under section 150 or would be required to be so filed if tax 
under this Part were payable by him for the year. 


(4) Applying amount on debt — Where an individual is liable or about to be- 
come liable to make any payment under this Act, the Minister may, instead of 
paying to the individual an amount that might otherwise be paid in a taxation 
year under subsection (1), apply the amount to the liability and notify the indivi- 
dual of that action. 


All that portion of subsec. 164.1(1) following para. (b) substituted by subsec. 19(1) of 
the said c. 48, applicable to the 1992 taxation year. That portion formerly read: 
if, for the preceding taxation year, 
(c) an-amount was deemed under subsection 122.2(1) to have been paid by 
the individual in respect of the child, and 


(d) the total determined under subparagraph 122.2(1)(b)(i) in respect of the 
individual did not exceed, 


(i) where the amount or amounts to be paid by reason of this subsection 
are in respect of 3 or more eligible children of the individual, $24,090, 
and 

(ii) in any other case, 7/3 of $24,090.15 


Para. 164.1(1)(a) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 137, to substitute “any 
child of the individual under 6 years of age at the end of that year” for “the child”, 
applicable to 1989 et seq. 


Objections to Assessments 


165. (1) Objections to assessment — A taxpayer who objects 
to an assessment under this Part may serve on the Minister a notice 
of objection, in writing, setting out the reasons for the objection and 
all relevant facts, 


(a) where the assessment is in respect of the taxpayer for a taxa- 
tion year and the taxpayer is an individual (other than a trust) or 
a testamentary trust, on or before the later of 


(i) the day that is one year after the taxpayer’s filing-due date 
for the year, and 


(i) the day that is 90 days after the day of mailing of the 
notice of assessment; and 


(b) in any other case, on or before the day that is 90 days after 
the day of mailing of the notice of assessment. 


ISindexed by s. 117.1 after 1988 — ed. 


Income Tax Act, Part I 


Related Provisions: 164(4) — Interest on overpayments; 165(1.1), (1.2) — Limita- 
tions on right to object; 165(1.11) — Large corporations — detail required on notice of 
objection; 165(2)—Service of notice of objection; 165(2.1)— Application of 
165(1)(a); 165(3)— Duties of Minister on receipt of notice of objection; 166.1, 
166.2 — Applications for extension of time to object; 167(1)— Application to Tax 
Court of Canada for time extension; 168(4) — Objection procedures apply to charity 
revocations, annulments, designations and refusals to register; 173(2), 174(5) — Time 
during consideration not to count; 189(8) — Objection to charity penalties and to re- 
ceipting suspensions: 225.1(2) — Collection restrictions; 244(10) — Proof that no no- 
tice of objection filed; /nterpretation Act 26 — Deadline on Sunday or holiday ex- 
tended to next business day. 
History: Subpara. 165(1)(a)(i) amended by 1996, c. 21, s. 45, applicable to 1995 et 
seq. Subpara. (a)(i) formerly read: 
(i) the day that is one year after the balance-due day of the taxpayer for the year, 
and 
Subsec. 165(1) substituted by 1994, c. 7, Sch. I (1991, c. 49), subsec. 138(1), applica- 
ble to objections made after December 17, 1991. Subsec. 165(1) formerly read: 


165. (1) A taxpayer who objects to an assessment under this Part may, within 90 
days from the day of mailing of the notice of assessment, serve on the Minister a 
notice of objection in duplicate in prescribed form setting out the reasons for the 
objection and all relevant facts. 


Selected Cases [subsec. 165(1)]: Grunwald v. R., [2006] 1 C.T.C. 141 (FCA) 
(Delay measured from delivery where assessment not mailed); /mperial Oil Ltd. v. R., 
[2003] 4 C.T.C. 177 (FCA) (Initial assessment can be appealed); Chevron Canada 
Resources Ltd. v. R., [1999] 3 C.T.C. 140 (FCA); rev’g [1997] 2 C.T.C. 2624 (TCC) 
(No objection allowed following agreement on certain computational matters); 
LaForme y. Canada, [1991] 2 C.T.C. 28 (FCTD) (Tax Court had no jurisdiction to hear 
appeal where no notice of objection to assessment filed; Federal Court precluded by s. 
29 of Federal Court Act from granting relief and declarations sought); R. v. Garry 
Bowl Ltd., [1974] C.T.C. 457 (FCA) (No objection possible where nil assessment); 
Vineland Quarries & Crushed Stone Ltd. v. MNR, [1971] C.T.C. 501, 635 (FCTD) 
(Appeal quashed where taxpayer had not filed notice of objection). 

Information Circulars: 98-1R: Collections policies. 

1.T. Technical News: 32 (taxpayer's opportunities to respond to assessments). 
Application Policies: SR&ED 2000-02R: Guidelines for resolving claimants’ 
SR&ED concerns. 


Forms: P148: Resolving your dispute: objections and appeal rights under the Income 
Tax Act [pamphlet]; T400A: Notice of objection. (The prescribed form does not have to 
be used, however. See 165(2)). 


(1.1) Limitation of right to object to assessments or deter- 
minations — Notwithstanding subsection (1), where at any time 
the Minister assesses tax, interest, penalties or other amounts paya- 
ble under this Part by, or makes a determination in respect of, a 
taxpayer 
(a) under subsection 67.5(2) or 152(1.8), subparagraph 
152(4)(b)(i) or subsection 152(4.3) or (6), 161.1(7), 164(4.1), 
220(3.4) or 245(8) or in accordance with an order of a court va- 
cating, varying or restoring an assessment or referring the as- 
sessment back to the Minister for reconsideration and 
reassessment, 


(b) under subsection (3) where the underlying objection relates 
to an assessment or a determination made under any of the pro- 
visions or circumstances referred to in paragraph (a), or 


(c) under a provision of an Act of Parliament requiring an as- 
sessment to be made that, but for that provision, would not be 
made because of subsections 152(4) to (5), 


the taxpayer may object to the assessment or determination within 
90 days after the day of mailing of the notice of assessment or de- 
termination, but only to the extent that the reasons for the objection 
can reasonably be regarded 


(d) where the assessment or determination was made under sub- 
section 152(1.8), as relating to any matter or conclusion speci- 
fied in paragraph 152(1.8)(a), (b) or (c), and 

(e) in any other case, as relating to any matter that gave rise to 
the assessment or determination 


and that was not conclusively determined by the court, and this sub- 
section shall not be read or construed as limiting the right of the 
taxpayer to object to an assessment or a determination issued or 
made before that time. 
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Related Provisions: 169(2) — Limitation of right to appeal. 


History: Para. 165(1.1)(a) amended by 2000, c. 19, s. 51, applicable after 1999. The 

para. formerly read: 
(a) under subsection 67.5(2) or 152(1.8), subparagraph 152(4)(b)(i) or subsection 
152(4.3) or (6), 164(4.1), 220(3.4) or 245(8) or in accordance with an order of a 
court vacating, varying or restoring the assessment or referring the assessment 
back to the Minister for reconsideration and reassessment, 

The portion of subsec. 165(1.1) before para. (b) and the portion after para. (c) amended 


by 1998, c. 19, subsecs. 192(1), (2), applicable in respect of determinations made after 
June 18, 1998. Those portions formerly read: 


(1.1) Notwithstanding subsection (1), where at any time the Minister assesses 
tax, interest or penalties payable under this Part by, or makes a determination in 
respect of, a taxpayer 
(a) under subsection 67.5(2), subparagraph 152(4)(b)(i) or subsection 
152(4.3) or (6) or 164(4.1), 220(3.4) or 245(8) or in accordance with an or- 
der of a court vacating, varying or restoring the assessment or referring the 
assessment back to the Minister for reconsideration and reassessment, 


the taxpayer may object to the assessment or determination within 90 days after 
the day of mailing of the notice of assessment or determination, but only to the 
extent that the reasons for the objection can reasonably be regarded as relating to 
a matter that gave rise to the assessment or determination and that was not con- 
clusively determined by the court, and this subsection shall not be read or con- 
strued as limiting the right of the taxpayer to object to an assessment or a deter- 
mination issued or made before that time. 


Para. 165(1.1)(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 98(1), to add 
reference to subsection 152(4.3). 


Subsec. 165(1.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 138(1), applicable 
to objections made after December 17, 1991. 


Selected Cases [subsec. 165(1.1)]: Ahmad v. R., [2004] 2 C.T.C. 2766 (TCC) (No 
objection or appeal where issues settled in earlier appeal); Sherway Centre Ltd. v. R., 
[2003] 1 C.T.C. 123. (FCA) (Provision does not allow taxpayer to achieve result that 
would be prohibited under 152(4.3)); Chevron Canada Resources Ltd. v. R., (1999) 3 
C.T.C. 140 (FCA); rev’g [1997] 2 C.T.C. 2624 (TCC) (No objection allowed following 
agreement on certain computational matters). 


(1.11) Objections by large corporations — Where a corpora- 
tion that was a large corporation in a taxation year (within the 
meaning assigned by subsection 225.1(8)) objects to an assessment 
under this Part for the year, the notice of objection shall 


(a) reasonably describe each issue to be decided; 


(b) specify in respect of each issue, the relief sought, expressed 
as the amount of a change in a balance (within the meaning as- 
signed by subsection 152(4.4)) or a balance of undeducted out- 
lays, expenses or other amounts of the corporation; and 


(c) provide facts and reasons relied on by the corporation in re- 

spect of each issue. 
Related Provisions: 165(1.12) — Late compliance with 165(1.11); 165(1.13) — 
Corporation may only object on grounds raised; 169(2.1)(a) — Appeal only on grounds 
raised in objection. 
History: Subsec. 165(1.11) added by 1995, ¢. 21, s. 70, applicable after September 26, 
1994 for notices of objection filed at any time except a notice of objection to an assess- 
ment for a taxation year where an appeal under Division J of the Act of the assessment 
has been instituted before June 23, 1995. 
Subsec. 70(2) of 1995, c. 21 provides that where a taxpayer submits, to a Chief of 
Appeals referred to in subsec. 165(2), in writing before March 1995 the information 
required by subsec. 165(1.11) to be provided in a notice of objection served by the 
taxpayer before 1995, the taxpayer shall be deemed to have complied with subsec. 
165(1.11) with respect to that notice. 
Selected Cases [subsec. 165(1.11)]: Newmont Canada Ltd. v. R., [2005] 2 C.T.C. 
2792 (TCC) (Issue not raised in objection could not be raised on appeal); Potash Corp. 
of Saskatchewan Inc. v. R., (2004] 2 C.T.C. 91 (FCA); rev’g [2003] 2 C.T.C. 2640 
(TCC) (Reasonable description of each issue interpreted strictly). 
I.T. Technical News: 32 (notice of objection of large corporation: impact of the 
Potash Corp. case). 


(1.12) Late compliance — Notwithstanding subsection (1.11), 
where a notice of objection served by a corporation to which that 
subsection applies does not include the information required by par- 
agraph (1.11)(b) or (c) in respect of an issue to be decided that is 
described in the notice, the Minister may in writing request the cor- 
poration to provide the information, and those paragraphs shall be 
deemed to be complied with in respect of the issue if, within 60 


S. 165(1.2) 


days after the request is made, the corporation submits the informa- 
tion in writing to a Chief of Appeals referred to in subsection (2). 
History: Subsec. 165(1.12) added by 1995, c. 21, s. 70, applicable after September 26, 
1994 to notices of objection filed at any time except a notice of objection to an assess- 
ment for a taxation year where an appeal under Division J of the Act of the assessment 
has been instituted before June 23, 1995. 


(1.13) Limitation on objections by large corporations — 
Notwithstanding subsections (1) and (1.1), where under subsection 
(3) a particular assessment was made for a taxation year pursuant to 
a notice of objection served by a corporation that was a large corpo- 
ration in the year (within the meaning assigned by subsection 
225.1(8)), except where the objection was made to an earlier assess- 
ment made under any of the provisions or circumstances referred to 
in paragraph (1.1)(a), the corporation may object to the particular 
assessment in respect of an issue 


(a) only if the corporation complied with subsection (1.11) in the 
notice with respect to that issue; and 


(b) only with respect to the relief sought in respect of that issue 
as specified by the corporation in the notice. 
Related Provisions: 165(1.14) — Application. 
History: Subsec. 165(1.13) added by 1995, c. 21, s. 70, applicable after September 26, 
1994 to notices of objection filed at any time except a notice of objection to an assess- 


ment for a taxation year where an appeal under Division J of the Act of the assessment 
has been instituted before June 23, 1995. 


(1.14) Application of subsec. (1.13) — Where a particular as- 
sessment is made under subsection (3) pursuant to an objection 
made by a taxpayer to an earlier assessment, subsection (1.13) does 
not limit the right of the taxpayer to object to the particular assess- 
ment in respect of an issue that was part of the particular assessment 
and not part of the earlier assessment. 

History: Subsec. 165(1.14) added by 1995, c. 21, s. 70, applicable after September 26, 
1994 to notices of objection filed at any time except a notice of objection to an assess- 
ment for a taxation year where an appeal under Division J of the Act of the assessment 
has been instituted before June 23 1995. 


(1.15) Partnership — Notwithstanding subsection (1), where the 
Minister makes a determination under subsection 152(1.4) in re- 
spect of a fiscal period of a partnership, an objection in respect of 
the determination may be made only by one member of the partner- 
ship, and that member must be either 


(a) designated for that purpose in the information return made 
under section 229 of the Income Tax Regulations for the fiscal 
period; or 

(b) otherwise expressly authorized by the partnership to so act. 


History: Subsec. 165(1.15) added by 1998, c. 19, subsec. 192(3), applicable in respect 
of determinations made after June 18, 1998. 


(1.2) Determination of fair market value [Limitation on ob- 
jections] — Notwithstanding subsection[s] (1) [and (1.1)], no ob- 
jection may be made [by a taxpayer] to an assessment made under 
subsection 118.1(11), 152(4.2), 169(3) or 220(3.1) [nor, for greater 
certainty, in respect of an issue for which the right of objection has 
been waived in writing by the taxpayer]. 
Related Provisions: 169(2.2) — No appeal permitted where right to object or appeal 
waived. 
History: Subsec. 165(1.2) amended by 1995. c. 38, s. 4, in force July 12, 1996. Sub- 
sec. 165(1.2) formerly read: 
(1.2) Limitation on objections — Notwithstanding subsections (1) and (1.1), no 
objection may be made by a taxpayer to an assessment made under subsection 
152(4.2), 169(3) or 220(3.1) nor, for greater certainty, in respect of an issue for 
which the right of objection has been waived in writing by the taxpayer. 
The words in square brackets shown in the 1995, c. 38 version were unintentionally 
deleted by 1995, c. 38 and should be restored. 
Subsec, 165(1.2) amended by 1995, c. 21, s. 70, applicable after September 26, 1994 to 
waivers signed at any time. Subsec. (1.2) formerly read: 
(1.2) Idem — Notwithstanding subsection (1), no objection may be made to an 
assessment made under subsection 152(4.2), 169(3) or 220(3.1). 
Subsec. 165(1.2) amended by 1994, c. 7, Sch. VIII (1993, ¢. 24), subsec. 98(2), to add 
reference to subsections 169(3) and 220(3.1). 
Subsec. 165(1.2) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 138(1), applicable 
after 1990. 
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Selected Cases [Subsec. 165(1.2)]: Chou v. R., [2005] 4 C.T.C. 2027 (TCC) (Not 
possible to file notice of objection where assessment issued outside normal period of 
reassessment). 

Transfer Pricing Memoranda: TPM-02: Repatriation of funds by non-residents — 
Part XIII assessments. 


(2) Service — A notice of objection under this section shall be 
served by being addressed to the Chief of Appeals in a District Of- 
fice or a Taxation Centre of the Canada Revenue Agency and deliv- 
ered or mailed to that Office or Centre. 
Related Provisions: 165(6) — Acceptance of notice of objection; 189(8)(b) — Ob- 
jection by charity to penalties or suspension of receipting privileges must be addressed 
to Assistant Commissioner, Appeals Branch; 248(7)(a) — Mail deemed received on 
day mailed. 
History: Subsec. 165(2) amended to substitute-““Canada Revenue Agency” for “Can- 
ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(i), proclaimed in 
force December 12, 2005. 
Subsec. 165(2) amended to substitute “Canada Customs and Revenue Agency” for 
“Department of National Revenue” by 1999, c. 17, para. 168(a), proclaimed in force 
November 1, 1999. 
“Department of National Revenue” substituted for “Department of National Revenue, 
Taxation” in subsec. 165(2) by 1994, c. 13, subsec. 8(1), in force May 12,1994, 
Subsec. 165(2) amended by 1994, c. 7, Sch. IL (1991, c. 49), subsec. 138(1), applicable 
to objections made after December 17, 1991, Subsec. 165(2) formerly read: 
(2) A notice of objection under this séction shall be served by being sent by 
registered mail addressed to the Deputy Minister of National Revenue for Taxa- 
tion at Ottawa. , 
Selected Cases [subsec. 165(2)]: Wichartz vy. Canada, [1994] 2 C.T.C. 2344 
(TCC) (Informal letter of, complaint held to constitute objection). 
Forms: P148: Resolving your dispute: objections and appeal rights under the /ncome 
Tax Act [pamphlet]; T400A: Notice of objection. (The prescribed form does not have to 
be used, however). 


(2.1) Application — Notwithstanding any other provision of this 
Act, paragraph (1)(a) shall apply only in respect of assessments, de- 
terminations and redeterminations under this Part and Part I.2. 
History: Subsec. 165(2.1) amended by 2001, c. 17, s. 157 to delete the reference to 
Part I.1, applicable to 2001 ef seq. 


Subsec. 165(2.1) added by 1994, ¢. 7, Sch. Il (1991, c. 49), subsec. 138(1), applicable 
to objections made after December 17, 1991. 


(3) Duties of Minister — On receipt of a notice of objection 
under this section, the Minister shall, with all due dispatch, recon- 
sider the assessment and vacate, confirm or vary the assessment or 
reassess, and shall thereupon notify the taxpayer in writing of the 
Minister’s action. 


Related Provisions: 152(9) — Minister may raise new basis for assessment during 
appeal process; 165(5) — Normal reassessment limitations do not apply to reassess- 
ment under 165(3); 169 — Appeals: 189(8) — Suspension of charity’s receipting privi- 
leges can be confirmed or vacated, but not varied; 244(5) — Proof of service by mail; 
244(14) — Date of mailing presumed to be date of notification; 248(7)(a) — Mail 
deemed received on day mailed. 


History: Subsec. 165(3) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 98(3). 
Subsec. (3) formerly read: 


(3) On receipt of a notice of objection under this section, the Minister shall, 


(a) with all due dispatch reconsider the assessment and vacate, confirm or 
vary the assessment or reassess, or 


(b) where the taxpayer indicates in the notice of objection that the taxpayer 
wishes to appeal immediately to the Tax Court of Canada and waives recon- 
sideration of the assessment and the Minister consents, file a copy of the 
notice of objection with the Registrar of that Court, 


and the Minister shall thereupon notify the taxpayer by registered mail of the 
action ‘taken. 


Selected Cases [subsec. 165(3)]: Maglioccetti v. Canada, [1996] 3 C.T.C. 2660 
(TCC) (Taxpayer established on balance of probability that Minister had not mailed 
notice of assessment); Bowen v. MNR, [1991] 2 C.T.C. 266 (FCA) (Notice of confirma- 
tion of assessment received after deadline for filing notice of appeal and obtaining ex- 
tension; application for extension of time for filing dismissed); Walkem v. MNR, (1971) 
C.T.C. 513 (FCTD) (Taxpayer’s appeal dismissed against assessments replaced by sub- 
sequent reassessments). 


1.T. Application Rules: 62(4). 


Interpretation Bulletins: IT-241: Reassessments made after the four-year limit 
(archived). 


Information Circulars: 98-1R: Collections policies. 
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Forms: RC4067: Protocol between the verification... branch and the appeals branch 
of the CRA. 


(3.1) [Repealed] 
History: Subsec. 165(3.1) repealed by 1998, c. 19, subsec. 192(4), applicable after 
August 27, 1995. Subsec. 165(3.1) formerly read: 


(3.1) Decision by Minister of Human Resources Development — Notwith- 
standing subsection (3), on receipt of a notice of objection to a determination that 
includes matters relating to whether, for the purposes of subdivision a.1 of Divi- 
sion E, 
(a) a taxpayer is an eligible individual in respect of a qualified dependant, 
(b) a person is a qualified dependant, or 
(c) a person is a taxpayer’s cohabiting spouse, 
the Minister of National Revenue shall refer those matters to the Minister of 
Human Resources Development who shall, with all due dispatch, decide the mat- 
ters and notify the Minister of National Revenue of the decision. 
Subsec. 165(3.1) amended by 1996, c. 11, para: 95(h), to substitute “Minister of 
Human Resources Development” for “Minister of National Health and Welfare’, in 
force July 12, 1996. This will effectively be superseded by the repeal of this provision 
as per draft legislation of April 26, 1995. : 
Subsec. 165(3.1) added by 1994, c. 7, Sch. VII (1992, c. 48), s. 20, deemed to have 
come into force January 1, 1993. 


(3.2) [Repealed] 


History: Subsec. 165(3.2) repealed by 1998, c. 19, subsec. 192(4), applicable after 
August 27, 1995. Subsec. 165(3.2) formerly read: 


(3.2) Reconsideration of determination — On receipt of the notification of a 
decision of the Minister of Human Resources Development under subsection 

" (3.1), the Minister of National Revenue shall, with all due dispatch, reconsider 
the determination to which the decision relates and vacate, confirm or vary the 
determination or redetermine in accordance with the decision, and. shall there- 
upon notify the taxpayer in writing of that action. 


Subsec. 165(3.2) amended by 1996, c: 11, para. 95(h), to substitute “Minister of 
Human Resources Development” for “Minister of National Health and Welfare”, in 
force July 12, 1996. This will effectively be superseded by the repeal of this provision 
as per draft legislation of April 26, 1996. 


Subsecs. 165(3.2) added by 1994, c. 7,.Sch, VII (1992, c, 48), s. 20, deemed to have 
come into force January 1, 1993. ~ 


(4) [Repealed] 

History: Subsec. 165(4) repealed by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 98(3). 

Subsec. (4) formerly read: 
(4) Effect of filing of notice of objection — Where the Minister files a copy of 
a notice of objection pursuant to paragraph (3)(b), the Minister shall be deemed, 
for the purpose of section 169, to have confirmed the assessment to which the 
notice relates and the taxpayer who served the notice shall be deemed to have 
thereupon instituted an appeal in accordance with that section. 


(5) Validity of reassessment — The limitations imposed under 
subsections 152(4) and (4.01) do not apply to a reassessment made 
under subsection (3). 

History: Subsec. 165(5) amended by 1998, c. 19, subsec. 192(5), applicable after 
April 27, 1989. Subsec. 165(5) formerly read: 


(5) A reassessment made by the Minister pursuant to subsection (3) is not invalid 
by reason only of not having been made within the period determined under par- 
agraph 152(4)(b) or (c), as the case may be, within which the Minister may reas- 
sess tax payable. 


Interpretation Bulletins: IT-241: Reassessments made after the four-year: limit 
(archived). 


(6) Validity of notice of objection — The Minister may accept 
a notice of objection served under this section that was not served in 
the manner required by subsection (2). 
History: Subsec. 165(6) amended by 1994, c. 7, Sch. If (1991, c. 49), subsec. 138(2), 
applicable to objections made after January 16, 1992. Subsec. (6) formerly read: 

(6) Waiver as to service of notice — The Minister may accept a notice of ob- 


jection under this section notwithstanding that it was not served in duplicate or in 
the manner required by subsection (2). 


(7) Notice of objection not required — Where a taxpayer has 
served in accordance with this section a notice of objection to an 
assessment and thereafter the Minister reassesses the tax, interest, 
penalties or other amount in respect of which the notice of objection 
was served or makes an additional assessment in respect thereof and 
sends to the taxpayer a notice of the reassessment or of the addi- 
tional assessment, as the case may be, the taxpayer may, without 
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serving a notice of objection to the reassessment or additional 
assessment, 


(a) appeal therefrom to the Tax Court of Canada in accordance 
with section 169; or 


(b) amend any appeal to the Tax Court of Canada that has been 
instituted with respect to the assessment by joining thereto an 
appeal in respect of the reassessment or the additional assess- 
ment in such manner and on such terms, if any, as the Tax Court 
of Canada directs. 


Related Provisions: 169(2.1)(b) — Grounds for appeal by large corporation. 


History: That portion of subsec. 165(7) preceding para. (a) substituted by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 138(3), applicable to 1986 et seg. That portion formerly 
read: 
(7) No notice of objection required in respect of reassessment or 
additional assessment — Where a taxpayer has served a notice of objection to 
an assessment in accordance with this section and thereafter the Minister reas- 
sesses the taxpayer’s tax for the taxation year in respect of which the notice of 
objection was served or makes an additional assessment in respect thereof, and 
sends to the taxpayer a notice of the reassessment or of the additional assess- 
ment, as the case may be, the taxpayer may, without serving a notice of objection 
to the reassessment or additional assessment, 
Selected Cases [subsec. 165(7)]: Lehner v. MNR, [1997] 2 C.T.C. 309 (FCA) 
(Taxpayer not permitted to amend appeals disposed of by consent judgment); Stephens 
y. R., [1977] C.T.C. 590 (FCTD) (Appeal from reassessment rejected when appeal 
from assessment disposed of). 
Related Provisions [s. 165]: See Related Provisions at end of s. 163. 
Selected Cases [s. 165]: Lester v. R., [2005] 2 C.T.C. 2161 (TCC) (Solicitor’s letter 
constituted notice of objection); Nova Ban-Corp. Ltd. v. Tottrup, [1989] 2 C.T.C. 304 
(FCTD) (Canada Business Corporations Act does not provide basis for creditor to 
commence proceedings in the Federal Court in name of debtor in respect of assessment 
of tax against debtor). 
Definitions [s. 165]: “amount”, “assessment” — 248(1), “balance” — 152(4.4); 
“Canada Customs and Révenue Agency” — Canada Customs and Revenue Agency Act 
s. 4(1); “‘filing-due date” — 150(1), 248(1); “individual”, “Minister”, “prescribed” — 
248(1); “large corporation” — 225.1(8); “Parliament” — Jnterpretation Act- 35(1); 
“taxation year” — 249; “taxpayer” — 248(1); “testamentary trust” — 248(1); 
“trust” — 104(1), 108(1), 248(1), (3); “writing” — Interpretation Act 35(1). 


General 


166. Irregularities — An assessment shall not be vacated or va- 
ried on appeal by reason only of any irregularity, informality, omis- 
sion or error on the part of any person in the observation of any 
directory provision of this Act. 

Related Provisions: 152(3)— Liability for tax not affected by incorrect or incom- 
plete assessment; 152(8) — Assessment valid despite error, 158 — Assessment paya- 
ble forthwith; 165(3) — Objections — duties of Minister: 168(4) — S. 166 applies to 
charity revocations, annulments, designations and refusals to register. See also at end of 
s. 163. 

Selected Cases [s. 166]: Kyte vy. Canada, [1997] 2 C.T.C. 15 (FCA) (Provision 
covers error in certificate amount in subsec. 227.1(2)). 


Definitions [s. 166]: “assessment”, “person” — 248(1). 


166.1 (1) Extension of time [to object] by Minister — Where 
no notice of objection to an assessment has been served under sec- 
tion 165, nor any request under subsection 245(6) made, within the 
time limited by those provisions for doing so, the taxpayer may ap- 
ply to the Minister to extend the time for serving the notice of ob- 
jection or making the request. 

Related Provisions: 168(4) — Application to charity revocations, annulments, des- 
ignations and refusals to register; 244( 10) — Proof that no notice of objection filed. 
Forms: P148: Resolving your dispute: objections and appeal rights under the /ncome 
Tax Act [pamphlet]. 


(2) Contents of application — An application made under sub- 
section (1) shall set out the reasons why the notice of objection or 
the request was not served or made, as the case may be, within the 
time otherwise limited by this Act for doing so. 


(3) How application made — An application under subsection 
(1) shall be made by being addressed to the Chief of Appeals in a 
District Office or a Taxation Centre of the Canada Revenue Agency 
and delivered or mailed to that Office or Centre, accompanied by a 


S. 166.2(1)(b) 


copy of the notice of objection or a copy of the request, as the case 
may be. 


Related Provisions: 248(7)(a) — Mail deemed received on day mailed. 


History: Subsec. 166.1(3) amended to substitute “Canada Revenue Agency” for “Can- 
ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(r)(ii), proclaimed in 
force December 12, 2005. 


Subsec. 166.1(3) amended to substitute “Canada Customs and Revenue Agency” for 
“Department of National Revenue” by 1999, c..17, para. 168(b), proclaimed in force 
November 1, 1999. 


“Department of National Revenue” substituted for “Department of National Revenue, 
Taxation” in subsec. 166.1(3) by 1994, c. 13, subsec. 8(1), applicable May 12, 1994. 


(4) Idem — The Minister may accept an application under this sec- 
tion that was not made in the manner required by subsection (3). 


(5) Duties of Minister — On receipt of an application made 
under subsection (1), the Minister shall; with all due dispatch, con- 
sider the application and grant or refuse it, and shall thereupon no- 
tify the taxpayer in writing of the Minister’s decision. 


Related Provisions: 166.2(1) — Extension of time by Tax Court; 244(14) — Date 
of mailing presumed to be date of notification; . 


History: Subsec. 166.1(5) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 99. Sub- 
sec. (5) formerly read: 


(5) On receipt of an application made under subsection (1), the Minister shall, 
with all due dispatch, consider the application and grant or refuse it, and shall 
thereupon notify the taxpayer of the decision by registered mail. 


(6) Date of objection or request if application granted — 
Where an application made under subsection (1) is granted, the no- 
tice of objection or the request, as the case may be, shall be deemed 
to have been served or made on the day the decision of the Minister 
is mailed to the taxpayer. 


(7) When order to be made — No application shall be granted 
under this section unless 


(a) the application is made within one year after the expiration 
of the time otherwise limited by this Act for serving a notice of 
objection or making a request, as the case may be; and 


(b) the taxpayer demonstrates that 


(i) within the time otherwise limited by this Act for serving 
such a notice or making such a request, as the case may be, 
the taxpayer 


(A) was unable to act or to instruct another to act in the 
taxpayer’s name, or 


(B) had a bona fide intention to object to the assessment 
or make the request, 


(ii) given the reasons set out in the application and the cir- 
cumstances of the case, it would be just and equitable to 
grant the application, and 


(iii) the application was made as soon as circumstances 
permitted. 


Related Provisions: 248(7)(a) — Mail deemed received on day mailed. 


History: S. 166.1 added by 1994, c. 7, Sch. If (1991, ¢. 49), s. 139, applicable to 
applications filed after January 16, 1992. 


Selected Cases [s. 166.1]: Haight v. R., [2000] 4 C.T.C. 2546 (TCC) (“*Shall” is 
normally mandatory unless interpretation would. be utterly inconsistent with context 
and would render provisions irrational or meaningless). 

Definitions [s. 166.1]: “assessment”, “Minister”, “taxpayer” — 248(1); “Canada 
Customs and Revenue Agency” — Canada Customs and Revenue Agency Act s. 4(1); 
“writing” — Interpretation Act 35(1). 


166.2 (1) Extension of time [to object] by Tax Court — A 
taxpayer who has made an application under subsection 166.1[(1)] 
may apply to the Tax Court of Canada to have the application 
granted after either 


(a) the Minister has refused the application, or 


(b) 90 days have elapsed after service of the application under 
subsection 166.1(1) and the Minister has not notified the tax- 
payer of the Minister’s decision, 
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but no application under this section may be made after the expira- 
tion of 90 days after the day on which notification of the decision 
was mailed to the taxpayer. 

Related Provisions: 168(4) — Application to charity revocations, annulments, des- 
ignations and refusals to register. 

Forms: P148: Resolving your dispute: objections and appeal rights under the Income 
Tax Act [pamphlet]. 


(2) How application made — An application under subsection 
(1) shall be made by filing in the Registry of the Tax Court of Can- 
ada, in accordance with the provisions of the Tax Court of Canada 
Act, three copies of the documents referred to in subsection 
166.1(3) and three copies of the notification, if any, referred to in 
subsection 166.1(5). 
Related Provisions: 248(7)(a) — Mail deemed received on day mailed. 
History: Subsec. 166.2(2) amended by 2000, c. 30, s. 171, in force October 20, 2000 
(Royal Assent). The subsec. formerly read: 
(2) How application made — An application under subsection (1) shall be 
made by filing in the Registry of the Tax Court of Canada, or by sending by 
registered mail addressed to an office of the Registry, 3 copies of the documents 
referred to in subsection 166.1(3) and 3 copies of the notification, if any, referred 
to in subsection 166.1(5). 


Selected Cases [Subsec. 166.2(2)]: Bordieri v. Canada, [1995] 2 C.T.C. 15 
(FCA) (Courier service does not comply with statutory requirement). 


(3) Copy to Commissioner — The Tax Court of Canada shall 
send a copy of each application made under this section to the of- 
fice of the Commissioner of Revenue. 

History: Subsec. 166.2(3) amended to substitute “Commissioner of Revenue” for 


“Commissioner of Customs and Revenue” by 2005, c. 38, subpara. 140(e)(i), pro- 
claimed in force December 12, 2005. 


Subsec. 166.2(3) amended to substitute “Commissioner of Customs and Revenue” for 
“Deputy Minister of National Revenue” by 1999, c. 17, para. 167(a), proclaimed in 
force November 1, 1999. 


“Deputy Minister of National Revenue” substituted for “Deputy Minister of National 
Revenue for Taxation” in subsec. 166.2(3) by 1994, c. 13, subsec. 7(1), applicable May 
12, 1994. 


(4) Powers of Court — The Tax Court of Canada may grant or 
dismiss an application made under subsection (1) and, in granting 
an application, may impose such terms as it deems just or order that 
the notice of objection be deemed to have been served on the date 
of its order. 


(5) When application to be granted — No application shali be 
granted under this section unless 


(a) the application was made under subsection 166.1(1) within 
one year after the expiration of the time otherwise limited by 
this Act for serving a notice of objection or making a request, as 
the case may be; and 


(b) the taxpayer demonstrates that 


(i) within the time otherwise limited by this Act for serving 
such a notice or making such a request, as the case may be, 
the taxpayer 


(A) was unable to act or to instruct another to act in the 
taxpayer's name, or 
(B) had a bona fide intention to object to the assessment 
or make the request, 


(ii) given the reasons set out in the application and the cir- 
cumstances of the case, it would be just and equitable to 
grant the application, and 


(iii) the application was made under subsection 166.1(1) as 
soon as circumstances permitted. 


Selected Cases [subsec. 166.2(5)]: Nagle v. R., [2005] 4 C.T.C. 2182 (TCC) 
(Discoverability principle does not override statutory language). 

Related Provisions [s. 166.2]: 169 — Appeals. 

History: S. 166.2 added by 1994, c. 7, Sch. II (1991, c. 49), s. 139, applicable to 
applications filed after January 16, 1992. 

Selected Cases [s. 166.2]: Construction Dinamo Inc. v. R., [2000] 2 C.T.C. 2865 
(TCC) (Objection mailed on last day was properly received). 


Definitions [s. 166.2]: “Commissioner of Customs and Revenue” — Canada Cus- 
toms and Revenue Agency Act s. 25; “Minister”, “taxpayer” — 248(1). 
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167. (1) Extension of time to appeal — Where an appeal to the 
Tax Court of Canada has not been instituted by a taxpayer under 
section 169 within the time limited by that section for doing so, the 
taxpayer may make an application to the Court for an order ex- 
tending the time within which the appeal may be instituted and the 
Court may make an order extending the time for appealing and may 
impose such terms as it deems just. 

Selected Cases [subsec. 167(1)]: Kershaw v. Canada, [1992] 1 C.T.C. 301 (FCA) 
(Application to extend time to file notice of objection granted). 

Forms: P148: Resolving your dispute: objections and appeal rights under the Jncome 
Tax Act [pamphlet]. 


(2) Contents of application — An application made under sub- 
section (1) shall set out the reasons why the appeal was not insti- 
tuted within the time limited by section 169 for doing so. 


History: Subsecs. 167(1), (2) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 139, 
applicable to applications filed after January 16, 1992. Those subsecs. formerly read: 


167. (1) Application to Tax Court of Canada for time extension — Where no 
objection to an assessment under section 165, appeal to the Tax Court of Canada 
under section 169 or request under subsection 245(6) has been made or instituted 
within the time limited by that provision for doing so, an application may be 
made to the Tax Court of Canada for an order extending the time within which a 
notice of objection may be served, an appeal instituted or a request made, and the 
Court may, if in its opinion the circumstances of the case are such that it would 
be just and equitable to do so, make an order extending the time of objecting, 
appealing or making a request and may impose such terms as it deems just. 


(2) l\dem — The application referred to in subsection (1) shall set out the reasons 
why it was not possible to serve the notice of objection, institute the appeal to the 
Court or make the request under subsection 245(6), as the case may be, within 
the time otherwise limited by this Act for so doing. 


(3) How application made — An application made under sub- 
section (1) shall be made by filing in the Registry of the Tax Court 
of Canada, in accordance with the provisions of the Tax Court of 
Canada Act, three copies of the application accompanied by three 
copies of the notice of appeal. 


Related Provisions: 165(2) — Service. 


History: Subsec. 167(3) amended by 2000, c. 30, s. 172, in force October 20, 2000 
(Royal Assent). The subsec. formerly read: 
(3) How application made — An application under subsection (1) shall be 
made by filing in the Registry of the Tax Court of Canada, or by sending by 
registered mail addressed to an office of the Registry, 3 copies of the application 
accompanied by 3 copies of the notice of appeal. 
Subsec. 167(3) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 139, applicable to 
applications filed after January 16, 1992. Subsec. 167(3) formerly read: 
(3) An application under subsection (1) shall be made by filing with the Regis- 
trar of the Tax Court of Canada or by sending by registered mail addressed to the 
Registrar of the Tax Court of Canada at Ottawa three copies of the application 


accompanied by three copies of a notice of objection or notice of appeal, as the 
case may be. 


(4) Copy to Deputy Attorney General — The Tax Court of 
Canada shall send a copy of each application made under this sec- 
tion to the office of the Deputy Attorney General of Canada. 


History: Subsec. 167(4) added by 1994, c. 7, Sch. II (1991, c. 49), s. 139, applicable to 


| applications filed after January 16, 1992. 


(5) When order to be made — No order shall be made under 
this section unless 


(a) the application is made within one year after the expiration 
of the time limited by section 169 for appealing; and 


(b) the taxpayer demonstrates that 


(1) within the time otherwise limited by section 169 for ap- 
pealing the taxpayer 
(A) was unable to act or to instruct another to act in the 
taxpayer’s name, or 
(B) had a bona fide intention to appeal, 
(ii) given the reasons set out in the application and the cir- 


cumstances of the case, it would be just and equitable to 
grant the application, 


(iil) the application was made as soon as circumstances per- 
mitted, and 
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(iv) there are reasonable grounds for the appeal. 
Related Provisions: 169 — Appeal. 
History: Subsec. 167(5) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 139, applica- 
ble to applications filed after January 16, 1992. Subsec. 167(5) formerly read: 
(5) No order shall be made under subsection (1) 
(a) unless the application to extend the time for objecting or appealing, or 
making the request, as the case may be, is made within one year after the 
expiration of the time otherwise limited by this Act for objecting to or ap- 
pealing from the assessment in respect of which the application is made or 
for making the request under subsection 245(6), as the case may be; 
(b) if the Tax Court of Canada has previously made an order extending the 
time for objecting to or appealing from the assessment or making the re- 
quest, as the case may be; and 
(c) unless the Tax Court of Canada is satisfied that 


(i) but for the circumstances mentioned in subsection (1), an objection, 
appeal or request would have been made or instituted within the time 
otherwise limited by this Act for so doing, 

(ii) the application was brought as soon as circumstances permitted it to 
be brought, and 

(iii) there are reasonable grounds for objecting to or appealing from the 
assessment or making the request. 


Selected Cases [subsec. 167(5)]: Meer v. R., [2001] 3 C.T.C. 2537 (TCC) (Statu- 
tory periods for appeal may be relevant factor in determination of reasonable 
diligence); Kershaw y. R., [1992] 1 C.T.C. 301 (FCA) (Application to extend time to 
file notice of objection granted); Minuteman Press of Canada Co. Ltd. v. MNR, [1988] 
1 C.T.C, 440 (FCA) (Taxpayer’s notice of appeal not application for extension of de- 
lays; appeal dismissed when filed after prescribed delay); R. v. Pennington, [1987] 1 
C-T.C. 235 (FCA) (Circumstances not justifying application for extension of time to 
file late notice of objection); R. v. Tohms, [1985] 2 C.T.C. 130 (FCA) (Extension al- 
lowed due to physical condition of taxpayer); Maclsaac v. R., [1983] C.T.C. 213 
(FCTD) (Revision of assessments cannot be obtained after time for filing notice of 
objection expired); Tic Toc Tours Ltd. v. MNR, [1982] C.T.C. 264 (FCA) (Extension 
permitted where accountant failed to file notice of objection in time). 


Definitions [s. 167]: “taxpayer” — 248(1). 


Revocation of Registration of Certain 
Organizations and Associations 


168. (1) Notice of intention to revoke registration — Where 
a registered charity or a registered Canadian amateur athletic 
association 


(a) applies to the Minister in writing for revocation of its 
registration, 


(b) ceases to comply with the requirements of this Act for its 
registration as such, 


(c) fails to file an information return as and when required under 
this Act or a regulation, 


(d) issues a receipt for a gift or donation otherwise than in accor- 
dance with this Act and the regulations or that contains false 
information, 


(e) fails to comply with or contravenes any of sections 230 to 
231.5, or 


(f) in the case of a registered Canadian amateur athletic associa- 
tion, accepts a gift or donation the granting of which was ex- 
pressly or impliedly conditional on the association making a gift 
or donation to another person, club, society or association, 


the Minister may, by registered mail, give notice to the registered 
charity or registered Canadian amateur athletic association that the 
Minister proposes to revoke its registration. 


Related Provisions: 149.1(2) — Revocation of registration of charity; 149.1(3) — 
Revocation of registration of public foundation; 149.1(4.1) — Revocation for abuse of 
disbursement quota; 149.1(6.4), (6.5) — Application of s. 168 to registered national 
arts service organizations; 149.1(23), (24) — Annulment of charity registration as alter- 
native to revocation; 168(3) — Deemed revocation when certificate issued claiming 
charity supports terrorism; 168(4) — Objection to proposed revocation; 172(3)(a) — 
Appeal from revocation; 180(1) — Appeals to Federal Court of Appeal; 188(1) — 
Deemed year-end on __ notice of revocation; 188(1.1) — Revocation — tax; 
188.1(6)-(10) — Alternative penalties for failing to file information return and for in- 
correct receipts; 188.2(1), (2)— Suspension of charity’s receipting privileges; 
230(2) — Charity must keep records to allow Minister to determine if there are 
grounds for revocation of registration; 241(3.2)(g) — Revocation letter may be dis- 
closed to the public; 244(5) — Proof of service by mail; 248(1 )“registered Canadian 


S. 168(4) 


amateur athletic association”, “registered charity” — Application for registration; 
248(7)(a) — Mail deemed received on day mailed. 


Selected Cases [subsec. 168(1)]: Canadian Committee for the Tel Aviv 
Foundation y. R., (2002) 2 C.T.C. 93 (FCA) (Charitable status revoked for failure to 
comply with proper standards of conduct); Maccabi Canada v. MNR, [1998] 4 C.T.C. 
21 (FCA) (No demographic element to be read into definition of “registered Canadian 
amateur athletic association”); Renaissance International v. MNR, (1982] Gee. 393; 
(FCA) (Failing to file notice of intention to revoke registration violated rules of natural 
justice). 

Interpretation Bulletins: IT-496R: Non-profit organizations. 

Forms: RC4108: Registered charities and the Income Tax Act {guide}; RC4424: Com- 
pleting the tax return where registration of a charity is revoked [guide]; T280: Regis- 
tered charities and registered Canadian amateur athletic associations; T1189: Applica- 
tion to register a Canadian amateur athletic association under the ITA; T2050: 
Application to register a charity under the ITA; T2052: Registered Canadian amateur 
athletic association return of information; T4063: Registering a charity for income tax 
purposes [guide]. 

Registered Charities Newsletters: 4 (issuing receipts for gifts of art); 11 (audit of 
tax preparer lands registered charities and executive director in hot water); 13 (charities 
operating abroad: lessons from the court; about auditing charities); 23 (court news: pro- 
cedural fairness when a result is inevitable). 


Charities Policies: CPS-007: RCAAAs: Receipts — issuing policy. 


(2) Revocation of registration — Where the Minister gives no- 
tice under subsection (1) to a registered charity or to a registered 
Canadian amateur athletic association, 


(a) if the charity or association has applied to the Minister in 
writing for the revocation of its registration, the Minister shall, 
forthwith after the mailing of the notice, publish a copy of the 
notice in the Canada Gazette, and 


(b) in any other case, the Minister may, after the expiration of 30 
days from the day of mailing of the notice, or after the expira- 
tion of such extended period from the day of mailing of the no- 
tice as the Federal Court of Appeal or a judge of that Court, on 
application made at any time before the determination of any 
appeal pursuant to subsection 172(3) from the giving of the no- 
tice, may fix or allow, publish a copy of the notice in the Can- 
ada Gazette, 


and on that publication of a copy of the notice, the registration of 
the charity or association is revoked. 

Related Provisions: 149.1(4) — Revocation of registration of private foundation; 
168(3) — Deemed revocation when certificate issued claiming charity supports terror- 
ism: 172(3) — Appeal from refusal to register or revocation of registration; 180 — Ap- 
peals to Federal Court of Appeal; 188(1) — Revocation tax. 

Registered Charities Newsletters: 11 (audit of tax preparer lands registered chari- 
ties in hot water). 

Forms: RC4108: Registered charities and the Jncome Tax Act [guide]; RC4424: Com- 
pleting the tax return where registration of a charity is revoked [guide]. 


(3) Charities Registration (Security Information) Act 
[revocation for supporting terrorism] — Notwithstanding 
subsections (1), (2) and (4), if a registered charity is the subject of a 
certificate that is determined to be reasonable under subsection 7(1) 
of the Charities Registration (Security Information) Act, the regis- 
tration of the charity is revoked as of the making of that 
determination. 

Related Provisions: 172(3.1) — No appeal for charity that has certificate issued; 
172(4.1) — Regular appeal suspended when certificate issued; 188(1) — Revocation 
tax (charity’s assets forfeited to the Crown); 188(1) [proposed] — Deemed year-end 
upon determination. 

History: Subsec. 168(3) amended by 2005, c. 19, s. 38, to substitute “(1), (2) and (4)” 
for “(1) and (2)”, applicable in respect of notices issued by the Minister of National 
Revenue after June 12, 2005. 

Subsec. 168(3) amended by 2001, c. 41, subsee. 127(2) to replace “paragraph 6(1)(d)” 
with “subsection 7(1)”, in force June 28, 2002 (the proclamation into force of 2001, c. 
27 (Immigration and Refugee Protection Act), Ss. 76). 

Subsec. 168(3) added by 2001, c. 41, s. 114, in force December 24, 2001. 


Registered Charities Newsletters: 12 (the new anti-terrorism law). 


(4) Objection to proposal or designation — A person that is 
or was registered as a registered charity or is an applicant for regis- 
tration as a registered charity that objects to a notice under subsec- 
tion (1) or any of subsections 149.1(2) to (4.1), (6.3), (22) and (23) 
may, on or before the day that is 90 days after the day on which the 
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notice was mailed, serve on the Minister a written notice of objec- 
tion in the manner authorized by the Minister, setting out the rea- 
sons for the objection and all the relevant facts, and the provisions 
of subsections 165(1), (1.1) and (3) to (7) and sections 166, 166.1 
and 166.2 apply, with any modifications that the circumstances re- 
quire, as if the notice were a notice of assessment made under sec- 
tion 152. 

Related Provisions: 172(3)(a.1) — Appeal to Federal Court of Appeal where objec- 
tion rejected or not answered; 189(8.1)(a) — Objection to revocation is not an objec- 
tion to revocation tax; 189(8.1)(b) — No appeal to Tax Court of Canada. 


History: Subsec. 168(4) added by 2005, c. 19, s. 38, applicable in respect of notices 
issued by the Minister of National Revenue after June 12, 2005. 


Registered Charities Newsletters: 19 (appeals process). 
Definitions [s. 168]: “assessment” — 248(1); “contravene” — Interpretation Act 


35(1); “Federal Court of Appeal’ — Federal Courts Act s. 3; “Minister”, “person”, 
“registered Canadian amateur athletic association”, “registered charity”, “regula- 
tion” — 248(1); “writing” — Interpretation Act 35(1); “written” — Interpretation Act 


35(1)‘writing”. 


DIVISION J — APPEALS TO THE TAX COURT OF 
CANADA AND THE FEDERAL COURT OF APPEAL 


History: The heading to Div. J amended by 2002, c. 8, s. 148 to substitute “Federal 
Court of Appeal” for “Federal Court”, in force July 2, 2003. 


169. (1) Appeal — Where a taxpayer has served notice of objec- 
tion to an assessment under section 165, the taxpayer may appeal to 
the Tax Court of Canada to have the assessment vacated or varied 
after either 


(a) the Minister has confirmed the assessment or reassessed, or 


(b) 90 days have elapsed after service of the notice of objection 
and the Minister has not notified the taxpayer that the Minister 
has vacated or confirmed the assessment or reassessed, 


but no appeal under this section may be instituted after the expira- 
tion of 90 days from the day notice has been mailed to the taxpayer 
under section 165 that the Minister has confirmed the assessment or 
reassessed. 


Related Provisions: 152(9) — Minister may raise new basis for assessment during 
appeal; 167— Application for time extension; 170 — Informal procedure appeals; 
173(2), 174(5) — Time during consideration not to count: 175 — General procedure 
appeals; 179.1 — Where no reasonable grounds for appeal; 189(8) — Appeals of char- 
ity penalties and of suspension of charity’s receipting privileges; 225.1(3) — Collec- 
tion restrictions; Interpretation Act 26 — Deadline on Sunday or holiday extended to 
next business day. 

Selected Cases [subsec. 169(1)]: Cole v. R., [2005] 5 C.T.C. 155 (FC) (Provision 
is “obscure” and should have been drawn to taxpayer’s attention); Chou v. R., [2005] 4 
C.T.C. 2027 (TCC) (Not possible to file notice of objection where assessment issued 
outside normal period of reassessment); Kovacevic v. R., [2002] 4 C.T.C. 2325 (TCC) 
(Minister could not prove notice had been sent to taxpayer); Dural Products Ltd. v. 
MNR, [1992] 2 C.T.C. 2734 (TCC); on appeal (Dissolved former wholly-owned sub- 
sidiary’s right of appeal against assessment cannot be assigned to parent corporation); 
460354 Ontario Inc. v. MNR, [1992] 2 C.T.C. 287 (FCTD) (Reassessment of dissolved 
corporation was valid administrative proceeding brought within 5 years of dissolution 
in accordance with Ontario Business Corporations Act, s. 241; appeal therefrom was 
valid as final stage of proceeding commenced by reassessment, and not commencement 
of an action). 

Information Circulars: 98-1R: Collections policies. 


Forms: P148: Resolving your dispute: objections and appeal rights under the Income 
Tax Act [pamphlet]; T400A; Notice of objection. (The prescribed form does not have to 
be used, however. See 165(2)). 


(1.1) Ecological gifts — Where at any particular time a taxpayer 
has disposed of a property, the fair market value of which has been 
confirmed or redetermined by the Minister of the Environment 
under subsection 118.1(10.4), the taxpayer may, within 90 days af- 
ter the day on which that Minister has issued a certificate under 
subsection 118.1(10.5), appeal the confirmation or redetermination 
to the Tax Court of Canada. 

Related Provisions: 171(1.1) — Powers of Tax Court on appeal. 


History: Subsec. 169(1.1) added by 2001, c. 17, s. 158, applicable in respect of gifts 
made after February 27, 2000, except that, where a certificate has been issued under 
subsection 118.1(10.5) before June 14, 2001, subsec. 169(1.1) shall be read as follows: 


(1.1) Where at any particular time a taxpayer has disposed of a property, the fair 
market value of which has been confirmed or redetermined by the Minister of 
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the Environment under subsection 118.1(10.4), the taxpayer may, within 90 days 
after the day on which the Income Tax Amendments Act, 2000 receives royal 
assent [i.e. before September 13, 2001], appeal the confirmation or redetermina- 
tion to the Tax Court of Canada. 


(2) Limitation of right to appeal from assessments or de- 
terminations — Notwithstanding subsection (1), where at any 
time the Minister assesses tax, interest, penalties or other amounts 
payable under this Part by, or makes a determination in respect of, a 
taxpayer 
(a) under subsection 67.5(2) or 152(1.8), subparagraph 
152(4)(b)(@) or subsection 152(4.3) or (6), 164(4.1), 220(3.4) or 
245(8) or in accordance with an order of a court vacating, vary- 
ing or restoring the assessment or referring the assessment back 
to the Minister for reconsideration and reassessment, 


(b) under subsection 165(3) where the underlying objection re- 
lates to an assessment or a determination made under any of the 
provisions or circumstances referred to in paragraph (a), or 


(c) under a provision of an Act of Parliament requiring an as- 
sessment to be made that, but for that provision, would not be 
made because of subsections 152(4) to (5), 


the taxpayer may appeal to the Tax Court of Canada within the time 
limit specified in subsection (1), but only to the extent that the rea- 
sons for the appeal can reasonably be regarded 


(d) where the assessment or determination was made under sub- 
section 152(1.8), as relating to any matter specified in paragraph 
152(1.8)(a), (b) or (c), and 


(e) in any other case, as relating to any matter that gave rise to 
the assessment or determination 


and that was not conclusively determined by the Court, and this 
subsection shall not be read or construed as limiting the right of the 
taxpayer to appeal from an assessment or a determination issued or 
made before that time. 
Related Provisions: 165(1.1)— Limitation of right to object to assessments or 
determinations. 
History: The portion of subsec. 169(2) before para. (b) and the portion after para. (c) 
amended by 1998, c. 19, subsecs. 193(1), (2), applicable in respect of determinations 
made after June 18, 1998. Those portions formerly read: 
(2) Notwithstanding subsection (1), where at any time the Minister assesses tax, 
interest or penalties payable under this Part by, or makes a determination in re- 
spect of, a taxpayer 
(a) under subsection 67.5(2), subparagraph 152(4)(b)(i) or subsection 
152(4.3) or (6), 164(4.1), 220(3.4) or 245(8) or in accordance with an order 


of a court vacating, varying or restoring the assessment or referring the as- 
sessment back to the Minister for reconsideration and reassessment, 


the taxpayer may appeal to the Tax Court of Canada within the time limit speci- 
fied in subsection (1) only to the extent that the reasons for the appeal can rea- 
sonably be regarded as relating to a matter that gave rise to the assessment or 
determination and that was not conclusively determined by the Court, and this 
subsection shall not be read or construed as limiting the right of the taxpayer to 
appeal from an assessment or a determination issued or made before that time. 


Para. 169(2)(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 100(1), to add 
reference to subsection 152(4.3). 


S. 169 renumbered as subsec: 169(1), and subsec. (2) added, by 1994, c. 7, Sch. II 
(1991, c. 49), s. 140, applicable to appeals from assessments or determinations objected 
to after December 17, 1991. 


Selected Cases [subsec. 169(2)]: Ahmad y. R., [2004] 2 C.T.C. 2766 (TCC) (No 
objection or appeal where issues settled in earlier appeal); Imperial Oil Ltd. v. R., 
[2003] 4 C.T.C. 177 (FCA) (Initial assessment can be appealed). 


(2.1) Limitation on appeals by large corporations — Not- 
withstanding subsections (1) and (2), where a corporation that was a 
large corporation in a taxation year (within the meaning assigned by 
subsection 225.1(8)) served a notice of objection to an assessment 
under this Part for the year, the corporation may appeal to the Tax 


Court of Canada to have the assessment vacated or varied only with 
respect to 


(a) an issue in respect of which the corporation has complied 
with subsection 165(1.11) in the notice, or 
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(b) an issue described in subsection 165(1.14) where the corpo- 
ration did not, because of subsection 165(7), serve a notice of 
objection to the assessment that gave rise to the issue 


and, in the case of an issue described in paragraph (a), the corpora- 
tion may so appeal only with respect to the relief sought in respect 
of the issue as specified by the corporation in the notice. 


Related Provisions: 171(1) — Jurisdiction of Tax Court on appeal. 


History: Subsec. 169(2.1) added by 1995, c, 21, s. 71, applicable to appeals instituted 
after June 22, 1995. 


Selected Cases [subsec. 169(2.1)]: Potash Corp. of Saskatchewan Inc. v. R., 
[2004] 2 C.T.C. 91 (FCA); rev’g [2003] 2 C.T.C. 2640 (TCC) (Reasonable description 
of each issue interpreted strictly). 


I.T. Technical News: 32 (notice of objection of large corporation: impact of the 
Potash Corp. case). 


(2.2) Waived issues — Notwithstanding subsections (1) and (2), 
for greater certainty a taxpayer may not appeal to the Tax Court of 
Canada to have an assessment under this Part vacated or varied in 
respect of an issue for which the right of objection or appeal has 
been waived in writing by the taxpayer. 


Related Provisions: 165(1.2) —No objection permitted where right to object 
waived. 


History: Subsec. 169(2.2) added by 1995, c. 21, s. 71, applicable after June 22, 1995 
to waivers signed at any time. 


Selected Cases [subsec. 169(2.2)]: Rainville v. R., [2002] 2 C.T.C. 2786 (TCC) 
(True intention of parties to a waiver must be ascertained). 


Application Policies: SR&ED 2002-02R2: Experimental production and commer- 
cial production with experimental development work — allowable SR&ED expendi- 
tures: SR&ED 2004-03: Prototypes, Pilot Plants/Commercial Plants, Custom Products 
and Commercial Assets. 


Transfer Pricing Memoranda: TPM-02: Repatriation of funds by non-residents — 
Part XIII assessments. 


(3) Disposition of appeal on consent — Notwithstanding sec- 
tion 152, for the purpose of disposing of an appeal made under a 
provision of this Act, the Minister may at any time, with the consent 
in writing of the taxpayer, reassess tax, interest, penalties or other 
amounts payable under this Act by the taxpayer. 


Related Provisions: 165(1.2) — Limitation of right to object: 169(4) — Provisions 
applicable; 225.1(1) — No collection restrictions following assessment. 


(4) Provisions applicable — Division I applies, with such modi- 
fications as the circumstances require, in respect of a reassessment 
made under subsection (3) as though it had been made under sec- 
tion 152. 


History: Subsecs. 169(3) and (4) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
100(2). 


Selected Cases [s. 169]: Main Rehabilitation Co. v. R., [2005].1,€.T.C. 212 (FCA); 
leave to appeal to SCC refused 2005 CarswellNat 1110 (Issue on appeal is correctness 
of assessment, not process by which it was established); Walker v. R., [2004] 4 C.T.C. 
310 (FC) (Cannot end-run appeal process by attacking collection proceedings); Valdis 
v. R., [2001] 1 €.T.C. 2827 (TCC) (Court has no jurisdiction to determine what 
amounts may have been withheld at source); 495187 Ontario Ltd. vy. MNR, (1992) 1 
C.T.C, 356 (FCA) (Sole shareholder of dissolved corporation allowed to appeal reas- 
sessment against company); Bowen v. MNR, [1991] 2 C.T.C. 266 (FCA) (Notice of 
confirmation of assessment received after deadline for filing notice of appeal and ob- 
taining extension; application for extension of time for filing dismissed); Minuteman 
Press of Canada Co. Ltd. v. MNR, [1988] 1 C.T.C. 440 (FCA) (Taxpayer’s notice of 
appeal not found to be extension of time; appeal dismissed when filed after the 90-day 
limit): Danielson v. MNR, [1986] 2 C.T.C. 341 (FCTD) (Application for certiorari not 
appropriate procedure for appeal against assessment); Hart et al: v. MNR, [1986] 2 
C.T.C. 63 (FCTD) (Income tax assessment cannot be challenged by motion to quash); 
Gibbs v. MNR, [1984] C.T.C. 434 (FCTD) (Assessment cannot be challenged by mo- 
tion to quash); R. v. Parsons; R. y. Flemming Estate, [1984] C.T.C. 352 (FCA) (As- 
sessment can be challenged only upon appeal provisions, not by motion to quash); R. v. 
B & J Music Ltd., {1980] C.T.C. 287 (FCTD) (Assessment not in issue; Tax Review 
Board had no jurisdiction to hear appeal). 

Definitions [s. 169]: “assessment”, “Minister” — 248(1); “Parliament” — Interpre- 
tation Act 35(1); “taxpayer” — 248(1); “writing” — Interpretation Act 35(1). 

1.T. Application Rules [ss. 169-180]: 62(5). 


170. (1) [Informal Procedure appeals — ] Notice to Com- 
missioner — Where an appeal is made to the Tax Court of Can- 


S. 172(1), (2) 


ada under section 18 of the Tax Court of Canada Act, the Court 
shall forthwith send a copy of the notice of the appeal to the office 
of the Commissioner of Revenue. 

History: Subsec. 170(1) amended to substitute “Commissioner of Revenue” for “Com- 


missioner of Customs and Revenue” by 2005, c. 38, subpara. 140(e\(ii), proclaimed in 
force December 12, 2005. 


Subsec._170(1) amended to substitute “Commissioner of Customs and Revenue”’ for 
“Deputy Minister of National Revenue” by 1999, c. 17, para. 167(b), proclaimed in 
force November 1, 1999. 


“Deputy Minister of National Revenue” substituted for “Deputy Minister of National 
Revenue for Taxation” in subsec. 170(1) by 1994, c, 13, subsec. 7(1), applicable May 
12, 1994. 


(2) Notice, etc., to be forwarded to Tax Court of Canada — 
Forthwith after receiving notice under subsection (1) of an appeal, . 
the Commissioner of Revenue shall forward to the Tax Court of 
Canada copies of all returns, notices of assessment, notices of ob- 
jection and notification, if any, that are relevant to the appeal. 
History: Subsec. 170(2) amended to substitute “Commissioner of Revenue” for “Com- 


missioner of Customs and Revenue” by 2005, c. 38, subpara. 140(e)(ii), proclaimed in 
force December 12, 2005. 


Subsec. 170(2) amended to substitute “Commissioner of Customs and Revenue” for 
“Deputy Minister of National Revenue” by 1999, c. 17, para. 167(b), proclaimed in 
force November 1, 1999. 


“Deputy Minister of National Revenue” substituted for “Deputy Minister of National 
Revenue for Taxation” in subsec.' 170(2) by 1994, c. 13, subsec. 7(1), applicable May 
12, 1994. 


Related Provisions [s. 170]: 169 — Appeal. 


Definitions [s. 170]: “assessment” — 248(1); “Commissioner of Customs and Reve- 
nue” — Canada Customs and Revenue Agency Act s. 25. 


1.T. Application Rules [s. 170]: 62(5). 


171. (1) Disposal of appeal — The Tax Court of Canada may 
dispose of an appeal by 


(a) dismissing it; or 

(b) allowing it and 
(i) vacating the assessment, 
(i) varying the assessment, or 


(iii) referring the assessment back to the Minister for recon- 
sideration and reassessment. 
Related Provisions: 152(1.2),— Assessment — provisions applicable; 152(9) — 
Minister may raise new basis for assessment during appeal process; 169 — Appeal; 
202(3) Returns and payment of estimated tax — provisions applicable; 227(7) — With- 
holding taxes; 227(10) — Assessment. 
Selected Cases [subsec. 171(1)]: Ashby v. Canada, [1996] 1 C.T.C. 2464 (TCC) 
(Deductions made but not remitted differ from case where deductions not made); Low 
(A.H:) v. Canada, [1993] 2 C.T.C. 2227 (TCC) (Court had no jurisdiction to order 
payment of refund); McCambridge v: R., [1979] C.T.C. 473 (FCA) (Appeal to Tax 
Review Board cannot be disposed of by administrative action; requires positive order 
or judgment by member of Tax Review Board). 


(1.1) Ecological gifts — On an appeal under subsection 169(1.1), 
the Tax Court of Canada may confirm or vary the amount deter- 
mined to be the fair market value of a property and the value deter- 
mined by the Court is deemed to be the fair market value of the 
property determined by the Minister of the Environment. 


History: Subsec. 171(1.1) added by 2001, c. 17, s. 159, applicable in respect of gifts 
made after February 27, 2000. 


(2), (3) [Repealed under former Act] 


(4) [Repealed] 


History: Subsec. 171(4) repealed by 1994, c. 7, Sch. IX (1993, ¢. 27), s: 215, applica- 
ble June 10, 1993. Subsec, (4) formerly read: 


(4) Copy of decision to Minister and appellant — On the disposition of an 
appeal referred to in section 18 of the Tax Court of Canada Act, the Tax Court of 
Canada shall forthwith forward, by registered mail, a copy of the decision and 
written reasons, if any, given therefor to the Minister and the appellant. 


Definitions [s. 171]: “assessment”, “Minister” — 248(1). 


172. (1), (2) [Repealed under former Act] 
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(3) Appeal from refusal to register, revocation of 


registration, etc. — Where the Minister 


(a) refuses to register an applicant for registration as a Canadian 
amateur athletic association, 


(a.1) confirms a proposal, decision or designation in respect of 
which a notice was issued by the Minister to a person that is or 
was registered as a registered charity, or is an applicant for re- 
gistration as a registered charity, under any of subsections 
149.1(2) to (4.1), (6.3), (22) and (23) and 168(1), or does not 
confirm or vacate that proposal, decision or designation within 
90 days after service of a notice of objection by the person under 
subsection 168(4) in respect of that proposal, decision or 
designation, 


(b) refuses to accept for registration for the purposes of this Act 
any retirement savings plan, 


(c) refuses to accept for registration for the purposes of this Act 
any profit sharing plan or revokes the registration of such a plan, 


(d) refuses to issue a certificate of exemption under subsection 
212(14), 


(e) refuses to accept for registration for the purposes of this Act 
an education savings plan, 


(e.1) sends notice under subsection 146.1(12.1) to a promoter 
that the Minister proposes to revoke the registration of an educa- 
tion savings plan, 


(f) refuses to register for the purposes of this Act any pension 
plan or gives notice under subsection 147.1(11) to the adminis- 
trator of a registered pension plan that the Minister proposes to 
revoke its registration, 


(f.1) refuses to accept an amendment to a registered pension 
plan, or 


(g) refuses to accept for registration for the purposes of this Act 
any retirement income fund, 


the applicant or the organization, foundation, association or regis- 
tered charity, as the case may be, in a case described in paragraph 
(a) or (a.1), the applicant in a case described in paragraph (b), (d), 
(e) or (g), a trustee under the plan or an employer of employees who 
are beneficiaries under the plan, in a case described in paragraph 
(c), the promoter in a case described in paragraph (e.1), or the ad- 
ministrator of the plan or an employer who participates in the plan, 
in a case described in paragraph (f) or (f.1), may appeal from the 
Minister’s decision, or from the giving of the notice by the Min- 
ister, to the Federal Court of Appeal. 


Related Provisions: 147.1(13) — Revocation of registration; 149.1(6.4) — Applica- 
tion to registered national arts service organizations; 168(2)— Revocation of registra- 
tion of certain organizations; 172(3.1)— No appeal for charity that has registration 
revoked or refused for supporting terrorism; 172(4), (5) — Deemed refusal to register; 
172(4.1) — Appeal suspended when certificate issued that charity supports terrorism; 
175 — Institution of appeals; 180(1)— Deadline for filing notice of appeal; 
189(8.1)(b) — Revocation of registration cannot be appealed to Tax Court of Canada; 
204.81(9) — Right of appeal; 212(14) — Certificate of exemption. 


History: Paras. 172(3)(a) and (a.1) amended by 2005, c. 19, subsec. 39(1), applicable 
in respect of notices issued by the Minister of National Revenue after June 12, 2005. 
The paras. formerly read: 


(a) refuses to register an applicant for registration as a charitable organization, 
private foundation, public foundation or Canadian amateur athletic association, 
or gives notice under subsection 149.1(2), (3), (4) or (4.1) or 168(1) to any such 
organization, foundation or association that the Minister proposes to revoke its 
registration, 

(a.1) designates or refuses to designate a registered charity pursuant to subsec- 


tion 149.1(6.3) of this Act or subsection 110(8.1) or (8.2) of the Income e Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, 


Para. 172(3)(e) and the closing words of subsec. 172(3) amended, and para. (e.1) ad- 
ded, by 1998, c. 19, subsecs. 46(1), (2), applicable after 1997. Para. 172(3)(e) and the 
closing words of subsec. 172(3) formerly read: 


(e) refuses to accept for registration for the purposes of this Act any education 
savings plan or revokes the registration of any such plan, 


the applicant or the organization, foundation, association or registered charity, as 
the case may be, in a case described in paragraph (a) or (a.1), the applicant in a 
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case described in paragraph (b), (d), (e) or (g), a trustee under the plan or an 
employer of employees who are beneficiaries under the plan, in a case described 
in paragraph (c), or the administrator of the plan or an employer who participates 
in the plan, in a case described in paragraph (f) or (f.1), may appeal from the 
Minister’s decision, or from the giving of the notice by the Minister, to the Fed- 
eral Court of Appeal. 
Para. 172(3)(a) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 141, to substitute 
“149.1(2), (3), (4) or (4.1) or 168(1)” for “168(1)”, applicable after 1989. 
Selected Cases [subsec. 172(3)]: Interfaith Development Education Assn., 
Burlington v. MNR, [1997] 3 C.T.C. 271 (FCA) (Restricted interpretation given to “ad- 
vancement of education”); Vancouver Regional FreeNet Association v. MNR, [1996] 3 
C.T.C. 102 (FCA) (Provision of access to information on Internet free of charge was 
charitable activity); Polish Canadian Television Production Society v. MNR, [1987] 1 
C.T.C. 319 (FCA) (Application for registration as charitable organization for associa- 
tion refused despite multicultural purposes); Scarborough Community Legal Services v. 
R., [1985] 1 C.T.C. 98 (FCA) (Refusal of registration as charitable organization not 
subject to judicial process when decision strictly administrative). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Forms: RC4108: Registered charities and the Income Tax Act [guide]; T285: Appeal 
from Minister’s refusal to register as a charity or amateur athletic association. 


(3.1) Exception— Charities Registration (Security 
Information) Act — Paragraphs (3)(a) and (a.1) do not apply to 
an applicant or a registered charity that is the subject of a certificate 
that has been determined to be reasonable under subsection 7(1) of 
the Charities Registration (Security Information) Act. 

History: Subsec. 172(3.1) amended by 2001, c. 41, subsec. 127(3) to replace “para- 
graph 6(1)(d)” with “subsection 7(1)”, in force June 28, 2002 (the proclamation into 
force of 2001, c. 27 Ummigration and Refugee Protection Act), s. 76). 


Subsec. 172(3.1) added by 2001, c. 41, subsec. 115(1), in force December 24, 2001. 
Registered Charities Newsletters: 12 (the new anti-terrorism law). 


(4) Deemed refusal to register — For the purposes of subsec- 
tion (3), the Minister shall be deemed to have refused 


(a) to register an applicant for registration as a Canadian amateur 
athletic association, 


(a.1) [Repealed] 


(b) to accept for registration for the purposes of this Act any 
retirement savings plan or profit sharing plan, 


(c) to issue a certificate of exemption under subsection 212(14), 


(d) to accept for registration for the purposes of this Act any 
education savings plan, or 


(e) [Repealed under former Act] 


(f) to accept for registration for the purposes of this Act any re- 
tirement income fund, 


where the Minister has not notified the applicant of the disposition 
of the application within 180 days after the filing of the application 
with the Minister, and, in any such case, subject to subsection (3.1), 
an appeal from the refusal to the Federal Court of Appeal pursuant 
to subsection (3) may, notwithstanding subsection 180(1), be insti- 
tuted under section 180 at any time by filing a notice of appeal in 
the Court. 


Related Provisions: 167(4) — Application for time extension; 172(4.1) — Appeal 
suspended when certificate issued that charity supports terrorism; 180 — Appeals to 
Federal Court of Appeal. 


History: Para. 172(4)(a) amended and para. (a.1) repealed by 2005, c. 19, subsec. 
39(2), applicable in respect of notices issued by the Minister of National Revenue after 
June 12, 2005. The paras. formerly read: 


(a) to register an applicant for registration as a charitable organization, private 
foundation, public foundation or Canadian amateur athletic association, 


(a.1) to designate a registered charity pursuant to an application under subsection 
149.1(6.3) of this Act or subsection 110(8.2) of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, 


The closing words of subsec. 172(4) amended by 2001, c. 41, subsec. 115(2), in force 
December 24, 2001. The closing words formerly read: 


where the Minister has not notified the applicant of the disposition of the appli- 
cation within 180 days after the filing of the application with the Minister, and, 
in any such case, an appeal from the refusal to the Federal Court of Appeal pur- 
suant to subsection (3) may, notwithstanding anything in subsection 180(1), be 
instituted under section 180 at any time by filing a notice of appeal in the Court. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
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(4.1) Exception— Charities Registration (Security 
Information) Act — An appeal referred to in subsection (3) or (4) 
is suspended when an applicant or a registered charity is, under sub- 
section 5(1) of the Charities Registration (Security Information) 
Act, served with a copy of a certificate that has been signed under 
that Act, whether the appeal was instituted before or after the certif- 
icate was so signed, and the appeal is 


(a) discontinued on the determination, under subsection 7(1) of 
that Act, that the certificate is reasonable; or 


(b) reinstated as of the date the certificate is, under subsection 
7(2) of that Act, quashed. 


History: Paras. 172(4.1)(a) and (b) amended by 2001, c. 41, subsec. 127(4), in force 
June 28, 2002 (the proclamation into force of 2001, c. 27 (Immigration and Refugee 
Protection Act), s. 76). The paras. formerly read: 
(a) discontinued on the determination that the certificate is reasonable under par- 
agraph 6(1)(d) of that Act; or 
(b) reinstated as of the date the certificate is quashed under paragraph 6(1)(d) of 
that Act. 
Subsec. 172(4.1) added by 2001, c. 41, subsec. 115(3), in force December 24, 2001. 


Registered Charities Newsletters: 12 (the new anti-terrorism law). 


(5) Idem — For the purposes of subsection (3), the Minister shall 
be deemed to have refused 


(a) to register for the purposes of this Act any pension plan, or 
(b) to accept an amendment to a registered pension plan 


where the Minister has not notified the applicant of the Minister’s 
disposition of the application within | year after the filing of the 
application with the Minister, and, in any such case, an appeal from 
the refusal to the Federal Court of Appeal pursuant to subsection (3) 
may, notwithstanding anything in subsection 180(1), be instituted 
under section 180 at any time by filing a notice of appeal in the 
Court. 


History: Subsec. 172(5) added by 1990, c. 35, subsec. 18(2), applicable after 1988. 


(6) Application of subsec. 149.1(1) — The definitions in sub- 
section 149.1(1) apply to this section. 


Origin of subsec. 172(6): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
opening words of subsec. 149.1(1)). 


Selected Cases [s. 172]: Biron v. R., [2001] 2 C.T.C. 258 (FCA); leave to appeal to 
SCC refused (Aug. 9, 2001), File 28327 (Undischarged bankrupt had no power to take 
action without consent of trustee); Interfaith Development Education Assn., Burlington 
vy. MNR, [1997] 3 C.T.C. 271 (FCA) (Restricted interpretation given to “advancement 
of education”); Vancouver Regional FreeNet Association v. MNR, [1996] 3 C.T.C. 102 
(FCA) (Provision of access to information on Internet free of charge was charitable 
activity); Polish Canadian Television Production Society v. MNR, [1987] 1-C.T.C. 319 
(FCA) (Application for registration as charitable organization for association refused 
despite multicultural purposes); Scarborough Community Legal Services v. R., [1985] 1 
C.T.C. 98 (FCA) (Refusal of registration as charitable organization not subject to judi- 
cial process when decision strictly administrative). 

Definitions [s. 172]: “administrator” — 147.1(1); “Canadian amateur athletic associ- 
ation” — 110(8), 248(1); “charitable foundation”, “charitable organization”, “charita- 
ble purposes”, “charity” — 149.1(1); “employee”, “employer” — 248(1); “Federal 
Court of Appeal” — Federal Courts Act s. 3; “Minister”, “person”? — 248(1); “private 
foundation” — 149.1(1), 248(1); “profit sharing plan” — 147(1); “promoter” — 
146.1(1); “public foundation” — 149.1(1), 248(1); “registered Canadian amateur ath- 
letic association”, “registered charity” — 248(1); “registered education savings 
plan” — 146.1(1), 248(1); “registered pension plan” — 248(1); “retirement income 
fund” — 146.3(1), 248(1); “retirement savings plan” — 146(1), 248(1); “taxpayer” — 
248(1). 


Forms [s. 172]: RC4108: Registered charities and the Income Tax Act [guide]. 


173. (1) References to Tax Court of Canada — Where the 
Minister and a taxpayer agree in writing that a question of law, fact 
or mixed law and fact arising under this Act, in respect of any as- 
sessment, proposed assessment, determination or proposed determi- 
nation, should be determined by the Tax Court of Canada, that 
question shall be determined by that Court. 

Related Provisions: 174—Reference of common questions to Tax Court; 
225.1(4) — Collection by the Minister. 


(2) Time during consideration not to count — The time be- 
tween the day on which proceedings are instituted in the Tax Court 
of Canada to have a question determined pursuant to subsection (1) 


S. 174(4) 


and the day on which the question is finally determined shall not be 
counted in the computation of 


(a) the periods determined under subsection 152(4), 


(b) the time for service of a notice of objection to an assessment 
under section 165, or 


(c) the time within which an appeal may be instituted under sec- 
tion 169, 


for the purpose of making an assessment of the tax payable by the 
taxpayer who agreed in writing to the determination of the question, 
for the purpose of serving a notice of objection thereto or for the 
purpose of instituting an appeal therefrom, as the case may be. 
Definitions [s. 173]: “assessment”, “Minister”, “taxpayer” — 248(1); “writing” — 
Interpretation Act 35(1): 


174. (1) Reference of common questions to Tax Court of 
Canada — Where the Minister is of the opinion that a question of 
law, fact or mixed law and fact arising out of one and the same 
transaction or occurrence or series of transactions or occurrences is 
common to assessments or proposed assessments in respect of two 
or more taxpayers, the Minister may apply to the Tax Court of Can- 
ada for a determination of the question. 


Related Provisions: 173 — Reference to Tax Court; 225.1(4) — Collection by the 
Minister; 248(10) — Series of transactions. 


Selected Cases [subsec. 174(1)]: Miller v. R., [2006] 1 C.T.C. 120 (FCA); rev’g 
[2005] 2 C.T.C. 2241 (TCC) (No prejudice suffered through process where assessment 
outside normal period of reassessment); Quemet Corp. v. R., {1979] C.T.C. 414 
(FCTD) (Joinder of taxpayer and vendor for evidence of fictitious purchases of goods 
“sold”). 


See also Selected Cases under subsec. 174(3). 


(2) Application to Court — An application under subsection (1) 
shall set out 


(a) the question in respect of which the Minister requests a 
determination, 


(b) the names of the taxpayers that the Minister seeks to have 
bound by the determination of the question, and 


(c) the facts and reasons on which the Minister relies and on 
which the Minister based or intends to base assessments of tax 
payable by each of the taxpayers named in the application, 


and a copy of the application shall be served by the Minister on 
each of the taxpayers named in the application and on any other 
persons who, in the opinion of the Tax Court of Canada, are likely 
to be affected by the determination of the question. 


(3) Where Tax Court of Canada may determine ques- 
tion — Where the Tax Court of Canada is satisfied that a determi- 
nation of the question set out in an application under this section 
will affect assessments or proposed assessments in respect of two or 
more taxpayers who have been served with a copy of the applica- 
tion and who are named in an order of the Tax Court of Canada 
pursuant to this subsection, it may 


(a) if none of the taxpayers so named has appealed from such an 
assessment, proceed to determine the question in such manner as 
it considers appropriate; or 


(b) if one or more of the taxpayers so named has or have ap- 
pealed, make such order joining a party or parties to that or 
those appeals as it considers appropriate and proceed to deter- 
mine the question. 
Selected Cases [subsec. 174(3)]: R. v. Bisson, [1978] C.T.C. 332 (FCTD) (Peti- 
tion seeking joinder of parties allowed for determination of respective shareholdings); 
R. y. Dain, [1973] C.T.C. 801 (FCTD) (Application for joinder of parties must be made 
to tribunal seized with taxpayer’s appeal, Federal Court had no jurisdiction from deci- 
sion of Tax Review Board). 


See also Selected Cases under subsec. 174(1). 


(4) Determination final and conclusive — Subject to subsec- 
tion (4.1), where a question set out in an application under this sec- 
tion is determined by the Tax Court of Canada, the determination 
thereof is final and conclusive for the purposes of any assessments 
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of tax payable by the taxpayers named by it pursuant to subsection 
(3). 

Selected Cases [subsec. 174(4)]: Stern v. R., [1984] C.T.C. 647 (FCTD) (Former 
wife required to participate in litigation when joined as defendant). 


(4.1) Appeal — Where a question set out in an application under 
this section is determined by the Tax Court of Canada, the Minister 
or any of the taxpayers who have been served with a copy of the 
application and who are named in an order of the Court pursuant to 
subsection (3) may, in accordance with the provisions of this Act, 
the Tax Court of Canada Act, or the Federal Courts Act, as they 
relate to appeals from decisions of the Tax Court of Canada, appeal 
from the determination. 


History: Subsec. 174(4.1) amended by 2002, c. 8, para. 182(1)(t) to substitute “Fed- 
eral Courts Act” for “Federal Court Act’, in force July 2, 2003. 


(5) Time during consideration of question not counted — 
The time between the day on which an application under this sec- 
tion is served on a taxpayer pursuant to subsection (2) and 


(a) in the case of a taxpayer named in an order of the Tax Court 
of Canada pursuant to subsection (3), the day on which the de- 
termination becomes final and conclusive and not subject to any 
appeal, or 


(b).in the case of any other taxpayer, the day on which the tax- 
payer is served with notice that the taxpayer has not been named 
in an order of the Tax Court of Canada pursuant to subsection 


(3), . 
shall not be counted in the computation of 
(c) the periods determined under subsection 152(4), 


(d) the time for service of a notice of objection to an assessment 
under section 165, or 


(e) the time within which an appeal may be instituted under sec- 
tion 169, 


for the purpose of making an assessment of the tax, interest or pen- 
alties payable by the taxpayer, serving a notice of objection thereto 
or instituting an appeal therefrom, as the case may be. 


Definitions [s. 174]: “assessment”, “Minister”, “person”, “series of transactions”, 
“taxpayer” — 248(1). 


175. Institution of appeals — An appeal to the Tax Court of 
Canada under this Act, other than one referred to in section 18 of 
the Tax Court of Canada Act, shall be instituted in the manner set 
out in that Act or in any rules made under that Act. 


Related Provisions: 170(1) — Informal procedure appeals. 


History: S. 175 amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 101. S. 175 formerly 
read: 


175. (1) An appeal to the Tax Court of Canada under this Act, other than: one 
referred to in section 18 of the Tax Court of Canada Act, shall be instituted 


(a) in the manner set out in the Tax Court of Canada Act or any rules made 
under that Act; or 


(b) by the filing by the Minister in the Registry of the Tax Court of Canada 
of a copy of a notice of objection pursuant to paragraph 165(3)(b). 


(2) Service of originating document — Where a copy of a notice of objection 
is filed in the Registry of the Tax Court of Canada by the Minister pursuant to 
paragraph 165(3)(b) and the Minister files the copy of the notice of objection, 
together with two additional copies thereof and a certificate as to the latest 
known address of the taxpayer, an officer of the Registry of the Court shall, after 
verifying the accuracy of the copies, forthwith on behalf of the Minister serve the 
copy of the notice of objection on the taxpayer by sending the additional copies 
thereof by registered mail addressed to the taxpayer at the address set out in the 
certificate. 


(3) Certificate — Where copies have been served on a taxpayer under subsec- 
tion (2), a certificate signed by an officer of the Registry of the Tax Court of 
Canada as to the date of filing and the date of mailing of the copies shall be 
transmitted to the office of the Deputy Attorney General of Canada and that cer- 
tificate is evidence of the date of filing and the date of service of the document 
referred to therein. 


Selected Cases [s. 175]: Laird v. R., [1987] 1 C.T.C. 255 (FCTD) (Not in interest 
of justice to resolve issue by default judgment when Crown failed to file defence within 
limitation period); Tucker v. R., [1978] C.T.C. 700 (FCTD) (Each notice of objection 
should be treated as originating separate action); Fredericton Housing Ltd. v. R., [1973] 


Income Tax Act, Part I 


C.T.C. 400 (FCA) (Improperly signed statement of claim not voided when containing 
necessary facts); Thorson v. MNR, 72 D.T.C. 6459 (FCTD) (Application to strike out 
taxpayer’s notice of appeal dismissed when case not beyond doubt). 


Definitions [s. 175]: “Minister”, “taxpayer” — 248(1). 


176. (1) Notice, etc., to be forwarded to Tax Court of Can- 
ada — [Not in force due to court decisions — ed.] As soon as is 
reasonably practicable after receiving notice of an appeal to the Tax 
Court of Canada, other than one referred to in section 18 of the Tax 
Court of Canada Act, the Minister shall cause to be transmitted to 
the Tax Court of Canada and to the appellant, copies of all returns, 
notices of assessment, notices of objection and notifications, if any, 
that are relevant to the appeal. 

Selected Cases [subsec. 176(1)]: Gernhart v. R., [2000] 1 C.T.C. 192 (FCA); 


rev’g [1997] 2 C.T.C. 23 (FCTD) (Requirement to file income tax returns with Tax 
Court is unreasonable seizure; provision unconstitutional). 


(2) Documents to be transferred to Federal Court of Ap- 
peal — As soon as is reasonably practicable after receiving notice 
of an appeal to the Federal Court of Appeal in respect of which 
section 180 applies, the Minister shall cause to be transmitted.to the 
registry of that Court copies of all documents that are relevant to the 
decision of the Minister appealed from. 
History: Subsec. 176(2) amended by 2002, c. 8, s. 149, in force July 2, 2003. The 
subsec. formerly read: 
(2) Documents to be transferred to Federal Court — As soon as is reasona- 
bly practicable after receiving notice of an appeal to the Federal Court of Appeal 
in respect of which section 180 applies, the Minister shall cause to be transmitted 


to the Registry of the Federal Court copies of all documents that are relevant to’ 
the decision of the Minister appealed from. 


Definitions [s. 176]: “assessment” — 248(1); “Federal Court of Appeal” — Federal 
Courts Act s. 3; “Minister” — 248(1). 


177, 178 [Repealed under former Act] 


179. Hearings in camera — Proceedings in the Federal Court of 
Appeal under this Division may, on the application of the taxpayer, 
be held in camera if the taxpayer establishes to the satisfaction of 
the Court that the circumstances of the case justify in camera 
proceedings. 

History: S. 179 amended by 2002, c. 8, para. 184(d) to substitute “Federal Court of 
Appeal” for “Federal Court”, in force July 2, 2003. 


Selected Cases [s. 179]: Roseland Farms Ltd. v. Canada, [1996] 1 C.T.C. 176 
(FCA) (Names of investors permitted to be given in camera). 


Definitions [s. 179]: “Federal Court of Appeal” — Federal Courts Act s. 3; “tax- 
payer’ — 248(1). 


179.1 No reasonable grounds for appeal — Where the Tax 
Court of Canada disposes of an appeal by a taxpayer in respect of 
an amount payable under this Part or where such an appeal has been 
discontinued or dismissed without trial, the Court may, on the appli- 
cation of the Minister and whether or not it awards costs, order the 
taxpayer to pay to the Receiver General an amount not exceeding 
10% of any part of the amount that was in controversy in respect of 
which the Court determines that there were no reasonable grounds 
for the appeal, if in the opinion of the Court one of the main pur- 
poses for instituting or maintaining any part of the appeal was to 
defer the payment of any amount payable under this Part. 


Related Provisions: 18(1)(t)— No deduction for payments under Act. 


History: S. 179.1 amended by 1994, c. 7, Sch. VIII (1993, c. 24),’s. 102, applicable 


after June 10, 1993, with respect to appeals instituted after June 1992. S. 179.1 for- 
merly read: 


179.1 Where the Tax Court of Canada disposes of an appeal by a taxpayer in 
respect of an amount payable under this Part or where such an appeal has been 
discontinued or dismissed without trial, the Court may, on the application of the 
Minister and whether or not it awards costs, orde 
Receiver General an amount not exceeding 10% 
troversy if it det 1 


r the taxpayer to pay to the 
of the amount that was in con- 
etermines that there were no reasonable grounds for the appeal and 
one of the main purposes for instituting or maintaining the appeal was to defer 
the payment of an amount payable under this Part. 


Definitions [s. 179.1]: “amount”, “Minister”, “taxpayer” — 248(1). 
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180. (1) Appeals to Federal Court of Appeal — An appeal to 
the Federal Court of-Appeal pursuant to subsection 172(3) may be 
instituted by filing a notice of appeal in the Court within 30 days 
from 


(a) the day on which the Minister notifies a person under subsec- 
tion 165(3) of the Minister’s action in respect of a notice of ob- 
jection filed under subsection 168(4), 


(b) the mailing of notice to a registered Canadian amateur ath- 
letic association under subsection 168(1), 


(c) the mailing of notice to the administrator of the registered 
pension plan under subsection 147.1(11), ; 


(c.1) the sending of a notice to a promoter of a registered educa- 
tion savings plan under subsection 146.1(12.1), or 


(d) the time the decision of the Minister to refuse the application 
for acceptance of the amendment to the registered pension plan 
was mailed; or otherwise communicated in writing, by the Min- 
ister to any person, 


as the case may be, or within such further time as the Court of Ap- 
peal or a judge thereof may, either before or after the expiration of 
those 30 days, fix or allow. 

Related Provisions: 172(4) — Deemed refusal to register; 212(14) — Certificate of 
exemption; 248(7)(a) — Mail deemed received on day mailed. 


History: Paras. 180(1)(a) and (b) amended by 2005, c. 19, s. 40, applicable in respect 
of notices issued by the Minister of National Revenue after June 12, 2005. The paras. 
formerly read: 


(a) the time the decision of the Minister to refuse the application for registration 
or for a certificate of exemption, to revoke the registration, to designate or to 
refuse to designate was mailed, or otherwise communicated in writing, by the 
Minister to the party instituting the appeal, 
(b) the mailing of notice to the registered charity or registered Canadian amateur 
athletic association under subsection 149.1(2), (3), (4) or (4.1) or 168(1), 

Para. 180(1)(c.1) added by 1998, c. 19, s. 47, applicable after 1997. 

Para. 180(1)(b) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 142, to substitute 

“149.1(2), (3), (4) or (4.1) or 168(1)” for “168(1)”, applicable after 1989. 


Forms: 1285: Appeal from Minister’s refusal to register as a charity or amateur ath- 
letic association. 


(2) No jurisdiction in Tax Court of Canada or Federal 
Court — Neither the Tax Court of Canada nor the Federal Court 
has jurisdiction to entertain any proceeding in respect of a decision 
of the Minister from which an appeal may be instituted under this 
section. 


History: Subsec, 180(2) amended by 2002, c. 8, para. 183(1)(m) to substitute “Federal 
Court” for “Federal Court-Trial Division”, in force July 2, 2003. 


(3) Summary disposition of appeal — An appeal to the Fed- 
eral Court of Appeal instituted under this section shall be heard and 
determined in a summary way. 

Related Provisions: 172(4) — Deemed refusal to register; 176(2) — Transfer of 
relevant documents to the Federal Court of Appeal. 

Definitions [s. 180]: “administrator” — 147.1(1); “Federal Court” — Federal Courts 
Act s. 4; “Federal Court of Appeal” — Federal Courts Act s. 3; “Minister”, “person” — 
248(1); “profit sharing plan” — 147(1); “promoter” — 146.1(1); “registered Canadian 
amateur athletic association”, “registered charity”, “registered pension plan” — 248(1); 
“writing” — Interpretation Act 35(1). 


Forms [s. 180]: RC4108: Registered charities and the Income Tax Act [guide]. 


PART 1.1 — INDIVIDUAL SURTAX 


180.1 [Repealed] 
History [Part I.1]: Part I.1 repealed by 2001, c. 17, s. 161, applicable to 2001 et seg. 
It formerly read: 


180.1 (1) Individual surtax — Every individual shall pay a tax under this Part 
for each taxation year equal to 5% of the amount, if any, by which the tax paya- 
ble under Part I by the individual for the year exceeds $15,500. 
(1.1) Foreign tax deduction — There may be deducted from the tax otherwise 
payable under this Part for a taxation year (computed without reference to sub- 
section (1.2)) by an individual the amount, if any, by which 

(a) the total of all amounts that would be 


(i) deductible by the individual under section 126 for the year, or 


S. 180.1 


(ii) the individual’s special foreign tax credit for the year determined 
under section 127.54, 


if the references in section 126 to “the tax for the year otherwise payable 
under this Part by the taxpayer’ were read as “the total of the tax for the year 
otherwise payable under this Part by the individual and the tax for the year 
that would be payable by the individual under Part 1.1 but for subsections 
180.1(1.1) and (1.2)” 


exceeds 


(b) the total of all amounts deductible by the individual under section 126 for 
the year and the individual’s special foreign tax credit for the year deter- 
mined under section 127.54. 


(1.2) Deduction from tax [investment tax credit] — There may be deducted 
from the tax otherwise payable under this Part for a taxation year by an indivi- 
dual the amount, if any, by which the amount determined under paragraph 
127(5)(a) in respect of the individual for the year exceeds the amount, if any, 
deducted under subsection 127(5) for the year by the individual other than an 
amount deemed by subsection (1.3) to be so deducted. 


(1.3) Idem — For the purposes of this Act, the amount deducted under subsec- 
tion (1.2) for a taxation year shall be deemed to be an amount deducted under 
subsection 127(5) for the year. 


(1.4) Former resident — credit for tax paid — There may be deducted from 
the tax otherwise payable under this Part by an individual for a taxation year 
(computed without reference to subsections (1.1) and (1.2)) the amount, if any, 
by which 


(a) the amount that would be deductible under section 119 in computing the 
individual’s tax payable under Part I for the year if, in applying for that pur- 
pose paragraph (a) of the definition “tax for the year otherwise payable 
under this Part” in subsection 126(7), the reference in that paragraph to “tax 
payable under this Part for the year” were read as a reference to “the total of 
taxes that, but for subsections 180.1(1.1), (1.2) and (1.4), would be payable 
under this Part and Part I.1 for the year” 


exceeds 


(b) the amount deductible under section 119 in computing the individual's 
tax payable under Part I for the year. 


(2) Meaning of tax payable under Part | — For the purposes of subsection (1), 
the tax payable under Part I by an individual for a taxation year is the amount, if 
any, by which 


(a) the amount that would be the individual’s tax payable under that Part for 
the year if that Part were read without reference to section 119, subsection 
120(1) and sections 122.3, 126, 127, 127.4 and 127.54 


exceeds 


(b) if the individual was throughout the year a mutual fund trust, the least of 
the amounts determined under paragraphs (a), (b) and (c) of the description 
of A in the definition “refundable capital gains tax on hand” in subsection 
132(4) in respect of the trust for the year, and 


(c) in any other case, nil. 


(3) Return — Every individual liable to pay tax under this Part for a taxation 
year shall, on or before the day on or before which the individual is required by 
section 150 to file a return of income for the year under Part I, or would be so 
required if the individual were liable to pay tax under Part I for the year, 


(a) file with the Minister, without notice or demand therefor, a return for the 
year under this Part in prescribed form and containing prescribed informa- 
tion; and 

(b) pay the tax under this Part for the year for which the individual is liable. 


(4) Provisions applicable to Part — Sections 151, 152, 155, 156, 156.1 and 
158 to 167 and Division J of Part I are applicable to this Part with such modifica- 
tions as the circumstances require. 


Subsec. 180.1(1) amended by 2001, c. 17, subsec. 160(1), applicable to the 2000 taxa- 
tion year. It formerly read: 


(1) Individual surtax — Every individual shall pay a tax under this Part for each 
taxation year equal to 5% of the amount, if any, by which the tax payable under 
Part I by the individual for the year exceeds $12,500. 


Subsec. 180.1(1.4) added, and subsec. 180,1(2) amended, by 2001, c. 17, subsec. 
160(2), applicable after October 1, 1996. Subsec. 180.1(2) formerly read: 


(2) Meaning of tax payable under Part | — For the purposes of subsection (1), 
the tax payable under Part I by an individual for a taxation year is the amount, if 
any, by which 


(a) where section 119 is applicable in computing the individual's tax payable 
for the year, the amount that would be the individual's average tax for the 
year of averaging, as determined under paragraph 119(1)(d), if the expres- 
sion “deductible under subsection 127(5)” in that paragraph were read as 
“added under subsection 120(1) or deductible under sections 122.3, 126 227) 
and 127.2 to 127.4”, and 
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(b) in any other case, the amount that would be the individual’s tax payable 

under that Part for the year if that Part were read without reference to sub- 

section 120(1) and sections 122.3, 126, 127, 127.2 to 127.4 and 127.54 
exceeds 


(c) where the individual was throughout the year a mutual fund trust, the 
least of the amounts determined under paragraphs (a), (b) and (c) of the 
description of A in the definition “refundable capital gains tax on hand” in 
subsection 132(4) in respect of the trust for the year, and 


(d) in any other case, nil. 


Subsec. 180.1(1) amended by 2000, c. 19, subsec. 52(2), applicable to 2000 et seg. The 
subsec. formerly read: 


(1) Individual surtax — Every individual shall pay a tax under this Part for each 
taxation year equal to the total of 
(a) '/ of the amount, if any, by which 
(i) 3% of the individual’s tax payable under Part I for the year 
exceeds 
(11) the amount, if any, by which 
(A) $250 
exceeds 
(B) 6% of the amount, if any, by which 
(1) the individual’s tax payable under Part I for the year 
exceeds 
(II) $8,333, and 


(b) 5% of the amount, if any, by which the tax payable under Part I by the 
individual for the year exceeds $12,500. 


Para. 180.1(1)(a) amended by the said c. 19, subsec. 52(1), applicable to the 1999 taxa- 
tion year. The para. formerly read: 


(a) the amount, if any, by which 
Para. 180.1(1)(a) amended by 1999, c. 22, s. 67, applicable to 1998 et seq. except that, 
in its application to the 1998 taxation year, the portion of subpara. 180.1(1)(a)(ii) 
before cl. (B), as amended, shall be read as follows: 

(ii) 50% of the amount, if any, by which 

(A) the lesser of $250 and the amount computed under subparagraph (i) for 
the year 

exceeds 
Para. (a) formerly read: 

(a) 3% of the tax payable under Part I by the individual for the year, and 
Subsecs. 180.1(1.2), (1.3) amended by 1994, c. 8, s. 28, applicable to taxation years 
beginning after 1993. Subsecs. (1.2) and (1.3) formerly read: 

(1.2) There may be deducted from the tax otherwise payable under this Part fcr a 

taxation year by an individual an amount not exceeding the lesser of 

(a) */4 of the amount that would be the individual’s tax otherwise payable 
under this Part for the year if the individual deducted the amount, if any, 
allowed to be deducted under subsection (1.1) for the year, and 
(b) the amount, if any, by which the amount determined under paragraph 
127(5)(b) in respect of the individual for the year exceeds the amount, if any, 
deducted by the individual under subsection 127(5) for the year. 

(1.3) Amount deemed deducted under subsec. (1.2) — For the purposes of 

this Act, other than for the purpose of determining the amount under paragraph 

(1.2)(b) for the year, the amount deducted under subsection (1.2) for a taxation 

year shall be deemed to be an amount deducted under subsection 127(5) for the 

year. 
Para. 180.1(1)(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 103(1), to 
substitute “3% of the tax” for “5% of tax”, applicable to 1992 er seq. except that for the 
1992 taxation year the reference to “3%” shall be read as “4'/>%”’. 


Subsec. 180.1(1.1) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 103(2), 
applicable to 1988 et seg. Subsec. (1.1) formerly read: 


(1.1) There may be deducted from the tax otherwise payable under this Part for a 
taxation year by an individual the amount, if any, by which 
(a) the total of all amounts that would be 
(1) deductible by the individual under section 126 for the year, or 


(ii) the individual’s special foreign tax credit for the year determined 
under section 127.54, 


if the references in section 126 to “the tax for the year otherwise payable 
under this Part by the individual (or “taxpayer”)” were read as “the total of 
the tax for the year otherwise payable under this Part by the individual (or 
“taxpayer’’) and the tax for the year that would be payable by the individual 
(or “taxpayer’) under Part I.1 but for subsection 180.1(1.1)” 


46Indexed by s. 117.1 after 1988. See table after s. 117.1, 
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exceeds 


(b) the total of all amounts deductible by the individual (or “‘taxpayer’) 
under section 126 for the year and the individual’s special foreign tax credit 
for the year determined under section 127.54. 


Para. 180.1(1)(b) amended by 1994, c. 7, Sch. II (1991, c. 49), s.. 143, to substitute 
“5% for “3%” and “$12,500” for “$15,000”, applicable to 1991 er seq. 


PART 1.2 — TAX ON OLD AGE SECURITY 
BENEFITS 


180.2 (1) Definitions — The definitions in this subsection apply 
in this Part. 


“adjusted income” of an individual for a taxation year means the 
amount that would be the individual’s income under Part I for the 
year if no amount were included under subsection 56(6) or in re- 
spect of a gain from a disposition of property to which section 79 
applies in computing that income and if no amount were deductible 
under paragraph 60(w) or (y) in computing that income; 


“base taxation year’’, in relation to a month, means 


(a) where the month is any of the first 6 months of a calendar 
year, the taxation year that ended on December 31 of the second 
preceding calendar year, and 


(b) where the month is any of the last 6 months of a calendar 
year, the taxation year that ended on December 31 of the preced- 
ing calendar year. 


“return of income” in respect of an individual for a taxation year 
means 


(a) where the individual was resident in Canada throughout the 
year, the individual’s return of income (other than a return of 
income filed under subsection 70(2) or 104(23), paragraph 
128(2)(e) or subsection 150(4)) that is filed or required to be 
filed under Part I for the year, and 


(b) in any other case, a prescribed form containing prescribed 
information. 
Related Provisions: 60(v.1) — UI benefit repayment; 60(w) — Other deductions — 
tax under Part 1.2. 
History: The definition “adjusted income” in subsec. 180.2(1) amended by 2006, c. 4, 
s. 178, applicable to 2006 et seg. The definition formerly read: 
“adjusted income” of an individual for a taxation year means the amount that 
would be the individual’s income under Part I for the year if no amount were 
deductible under paragraph 60(w) nor included in respect of a gain from a dispo- 
sition of property to which section 79 applies. 


Subsec. 180.2(1) added by 1996, c. 21, s. 46 applicable after June 1996, Former subsec. 
(1) (now subsec. (2)) read: 


) Tax payable — Every individual (other than a trust) shall pay a tax under 
this Part for each taxation year that is equal to the lesser of 


(a) the total of all amounts each of which is the amount of any pension, 
Supplement or spouse’s allowance under the Old Age Security Act included 
in computing the individual’s income under Part I for the year, to the extent 
that no deduction is allowed under paragraph 60(n) for the year or any sub- 
Sequent taxation year in respect of that amount, and 


(b) 15% of the amount, if any, by which 
(i) the amount that would be the individual’s income under Part I for the 
year if no amount were 
(A) deductible under paragraph 60(w), or 
(B) included in respect of a gain from a disposition of property to 
which section 79 applies 
in computing that income 
exceeds 
(ii) $50,000.46 


Selected Cases [subsec. 180.2(1)]: Swantje v. Canada, [1996] 1 C.T.C. 355 
(SCC) (Section not affected by Canada—Germany Tax Agreement) 


(2) Tax payable — Every individual shall pay a tax under this 


Part for each taxation year equal to the amount determined by the 
formula 


1250 


Part I.2 — Tax on OAS Benefits 


A(1 —B) 
where 
A is the lesser of 
(a) the amount, if any, by which 


(i) the total of all amounts each of which is the amount of 
any pension, supplement or spouse’s or common-law 
partner’s allowance under the Old Age Security Act in- 
cluded in computing the individual’s income under Part I 
for the year 


exceeds 


(ii) the amount of any deduction allowed under subpara- 
graph 60(n)(i) in computing the individual’s income 
under Part I for the year, and 


(b) 15% of the amount, if any, by which the individual’s ad- 
justed income for the year exceeds $50,00047; and 


Bis the rate of tax payable by the individual under Part XIII on 
amounts described in paragraph (a) of the description of A. 


Related Provisions: 117.1(1)(b) — Indexing for inflation; 180.2(3) — Withholding 
of tax from OAS benefits. 


History: Subsec. 180.2(2) amended by 2000, c. 12, Sch. 2, s. 7, to replace 
“spouse’s” with “spouse’s or common-law partner’s”, applicable to 2001 et seq., in 
force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)‘*common-law partner”. 


Subsec. 180.2(2) renumbered (from (1)) and amended by 1996, c. 21, s. 46, applicable 
to 1996 et seq. Former subsec. (2) (now subsec. (5)) read: 


(2) Return — Every individual liable to pay tax under this Part for a taxation 
year shall, on or before the day on or before which the individual is required by 
section 150 to file a return of income for the year under Part I, or would be so 
required if the individual were liable to pay tax under Part I for the year, 


(a) file with the Minister, without notice or demand therefor, a return for the 

year under this Part in prescribed form and containing prescribed informa- 

tion; and 

(b) pay the tax under this Part for the year for which the individual is liable. 
Remission Orders: Dane Pocrnic Remission Order, P.C. 2005-624 (remission 
where taxable lump sum paid all in one year due to government agency delay led to 
OAS clawback applying); Keith Kirby Remission Order, P.C. 2005-1533 (same); 
Josephine Pastorious Remission Order, P.C. 2005-1534 (same); Jacques Beauvais Re- 
mission Order, P.C. 2006-406 (same). 


Forms: Tl General income tax return, lines 235 and 422; T4155: Old age security 
return of income guide for non-residents . 


(3) Withholding — Where at any time Her Majesty pays an 
amount described in paragraph (a) of the description of A in subsec- 
tion (2) in respect of a month to an individual, there shall be de- 
ducted or withheld from that amount on account of the individual’s 
tax payable under this Part for the year the amount determined 
under subsection (4) in respect of that amount. 

Related Provisions: 227 — Rules applicable to withholding. 

History: Subsec. 180.2(3) added by 1996, c. 21, s. 46, applicable to amounts paid after 
June 1996. Former subsec. (3) (now subsec. (6)) read: 


(3) Provisions applicable to Part — Sections 151, 152 and 158 to 167 and Di- 
vision J of Part I are applicable to this Part with such modifications as the cir- 
cumstances require. 


(4) Determination of amount to be withheld — The amount 
determined in respect of a particular amount described in subsection 
(3) is 
(a) where the individual has filed a return of income for the base 
taxation year in relation to the month in which the particular 
amount is paid, the lesser of 
(i) the amount by which the particular amount exceeds the 
amount of tax payable under Part XIII by the individual on 
the particular amount, and 


(ii) the amount determined by the formula 


(0.0125A — $665"’ )(1-B) 


47 indexed by s. 117.1 —ed. 
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where 


A is the individual’s adjusted income for the base taxation 
year, and 


Bis the rate of tax payable under Part XIII by the individual 
on the particular amount; 


(b) where the individual has not filed a return of income for the 
base taxation year in relation to the month and 


(i) the Minister has demanded under subsection 150(2) that 
the individual file the return, or 


(ii) the individual was non-resident at any time in the base 
taxation year, 


the amount by which the particular amount exceeds the amount 
of tax payable under Part XIII by the individual on the particular 
amount; and 


(c) in any other case, nil. 


Related Provisions: 117.1(1)(b) — Indexing for inflation; 180.2(5) — Obligation to 
file return; 257 — Formula cannot calculate to less than zero. 


History: The formula in subpara. 180.2(4)(a)(ii) amended by 2001, c. 17, s. 162, appli- 
cable to amounts paid after November 1999. It formerly read: 


(0.0125A — $625)(1 — B) 


Subsec. 180.2(4) added by 1996, c. 21, s. 46, applicable to amounts paid after June 
1996. 


(5) Return — Every individual liable to pay tax under this Part for 
a taxation year shall 


(a) file with the Minister, without notice or demand therefor, 


(i) where the individual is resident in Canada throughout the 
taxation year, a return for the year under this Part in pre- 
scribed form and containing prescribed information on or 
before the individual’s filing-due date for the year, and 


(ii) in any other case, a return of income for the year on or 
before the individual’s balance-due day for the year; and 


(b) pay the individual’s tax payable under this Part for the year 
on or before the individual’s balance-due day for the year. 
Related Provisions: 180.2(4)(b)(ii) — No OAS benefits paid to non-resident who 

does not file return. 


History: Subsec. 180.2(5) renumbered (from (2)) and amended by 1996, c. 21, s. 46, 
applicable to 1996 ef seq. 


Forms: T4155: Old age security return of income guide for non-residents. 


(6) Provisions applicable to this Part — Subsection 150(3), 
sections 150.1, 151 and 152, subsections 153(1.1), (1.2) and (3), 
sections 155 to 156.1 and 158 to 167 and Division J of Part I apply 
to this Part with any modifications that the circumstances require. 


History: Subsec. 180.2(6) renumbered (from (3)) and amended by 1996, c. 21, s. 46, 
applicable to 1996 et seq. 


History [s. 180.2]: Para. 180.2(1)(a) amended by 1994, c. 7, Sch. VIT (1992, c. 48), s. 
21, to substitute, “Old Age Security Act” for “Old Age Security Act or family allowance 
under the Family Allowances Act’, and “paragraph 60(n)” for “paragraph 60(n) or (p)”, 
applicable to 1993 et seq. 


Subpara. 180.2(1)(b)(i) substituted by 1994, c. 7, Sch. I (1991, c. 49), s. 144, applica- 
ble to 1989 et seg. That subpara. formerly read: 


(i) the amount that would, but for paragraph 60(w), be the individual's income 
under Part I for the year 


Selected Cases [s. 180.2]: Coté v. R., [2002] 4 C.T.C. 2025 (TCC) (“Cap” on 
pension as limitation on maximum benefit upheld). 


Definitions [s. 180.2]: ‘adjusted income” — 180.2(1); “amount”, “balance-due 
day” — 248(1); “base taxation year” — 180.2(1); “calendar year” — Interpretation Act 
37(1)(a); “common-law partner” — 248(1); “filing-due date” 150(1), 248(1); “Her 
Majesty” — Interpretation Act 35(1); “individual” — 248(1); “Minister”, “non-resi- 
dent” — 248(1); “resident in Canada” — 250; “return of income” — 180.2(1); “tax 
payable” — 248(2); “taxation year” — 249. 


Interpretation Bulletins: IT-326R3: Returns of deceased persons as “another 
person”. 
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PART 1.3 — TAX ON LARGE 
CORPORATIONS 


181. (1) Definitions — For the purposes of this Part, 
“financial institution’’, in respect of a taxation year, means a cor- 
poration that at any time in the year is 

(a) a bank or credit union, 

(b) an insurance corporation that carries on business in Canada, 


(c) authorized under the laws of Canada or a province to carry 
on the business of offering its services as a trustee to the public, 


(d) authorized under the laws of Canada or a province to accept 
deposits from the public and carries on the business of lending 
money on the security of real estate or investing in mortgages or 
hypothecary claims on real estate, 


Proposed Amendment — 181 Oa. 
institution” (d) 


(d) authorized under the laws of Canada or a province toa ac- : 


cept deposits from the public and carries on the business oO 
lending money on the security of real property or immovables 
or investing in indebtedness on the security of eeee on 
teal property or of hypothecs on immovables, : 
Application: The July 18, 2005 draft legislation (Part 3B — bijeraion s. 257. vals 
amend para. (d) of the definition “financial InSvanHn in subsec. 181(1) to . as 
above, to come into force on Royal Assent. : 


Technical Notes: See under 12(4). 


(e) a registered securities dealer, 
(f) a mortgage investment corporation, or 
g) a prescribed corporation; 
Proposed Amendment — 181 a egies 
DsHivon 40), 
(g) a a scek 
(4) listed in the schedule, OF. se 8 
(ii) all or substantially all of the dssets of othich are shares 


_ or indebtedness of financial ansHeunOns to wane the peat : 


ration is related; 


Application: The July 18, 2005 draft legislation (Part 2 — technical), s. 160, will 
amend para. (g) of the definition “financial institution” in subsec. 181 ) to read as 
above, applicable after December 22, 1997, but in applying the para. in respect of _ 
taxation years that end before December 20, 2002, it is to be read as follows: 


(g) prescribed, or listed in the schedule; 


Technical Notes: Subsection 181(1) sets out definitions for the. purposes: of ne 
Part 1.3 tax on large corporations. Among these is the term “financial institution,” 
which is relevant for a number of purposes. Most. importantly, corporations that are 
financial institutions compute their capital for the purposes of Part 13 differently. 
from other corporations. The status of a particular corporation is also relevant to cor- 
porations that invest in the particular corporation or hold its debt, since whether cer- 


tain of those investments are counted in the investor corporation’s “investment al- 


lowance” — and thus whether they will reduce their own tax under Part 1.3 — 
depends. in part, on whether the particular corporation is a financial institution. 


In addition to listing several types of corporations, the definition “financial institu- 


tion” provides, in its paragraph (g), that the definition applies as well to a prescribed ~ 


corporation. Currently, such corporations are prescribed under section 8604 of the 
Regulations, Paragraph (a) of that regulation provides that a corporation of which all 
or substantially all of the assets of which are shares or indebtedness of a financial 
institution (as defined in subsection 181(1)) to which the corporation is related, is 
itself prescribed to be a financial institution; the — paragraphs list eee 
corporations by name. : 


Paragraph (g) of the definition is amended to reflect a fundamental changein the ~ 
technique by which these corporations will be identified as financial institutions. 
Rather than listing corporations in a regulation, this new approach is to list them in a 
schedule to the Act. Amended paragraph (g) therefore refers to corporations that are 
either listed in the schedule, as per new subparagraph (g)(i), or that are described in 
new subparagraph (g)(i1), currently paragraph (a) of section 8604 of the Regulations. 


As a consequence to the changes to paragraph (g) of the definition, section 8604 of 
the Regulations is to be repealed and a schedule is added at the end of the Act. Sub- . 
ject to a number of deletions due primarily to name changes and amalgamations, the 
schedule lists those corporations that are currently prescribed under section 8604 im- 
mediately before its repeal. The schedule also lists a number of corporations that are 
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scribed before oe oe of Regulation $604 retain ihe status that they we nd have A 


had under paragraph (g) had it not been amended to ex prescribed 


As described above, a number of corporations curren y not pr 
the ene eae as. of dates that — 'e 


under Satoh (g) of the definiti 


Related Provisions: 142.2(1)“financial institution’’(a)(i), 248(1) “restricted financial 
institution’(e.1), “specified financial institution’”(e.1) — Prescribed corporation under 
this. definition deemed. to be FI, RFI and SFI. : 

History: Para: (d) of the definition “financial institution” in subsec. 181(1) amended 
by 2001, c. 17, s. 220, to add “or hypothecary claims’, in force June 14, 2001. 

Para. (e) of the definition “financial institution” in subsec. 181(1) amended by 1995, c. 
21, s. 72, applicable to taxation years that end after June 1989. Para. (e) formerly read: 
(e) registered or licensed under the laws of a province to trade in securities, 
Para. (f) of “financial institution” in subsec. 181(1) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), s. 145, applicable to taxation years ending after June 1989. Para. (f) 
formerly read: oi8 
(f) a deposit insurance corporation (within the meaning assigned by subsection 
137.1(5)) or a corporation deemed by subsection 137.1(5.1) to be a deposit insur- 

ance corporation, or 


Regulations: 8604 [to be repealed] (prescribed corporations). 


“Jong-term debt”? means, 


(a) in the case of a bank, its subordinated indebtedness (within 
the meaning assigned by section 2 of the Bank Act) evidenced 
by obligations issued for a term of not less than 5 years, 


(b) in the case of an insurance corporation, its subordinated in- 
debtedness (within the meaning assigned by section 2 of the Jn- 
surance Companies Act) evidenced by obligations issued for a 
term of not less than 5 years, and 


(c) in the case of any other corporation, its subordinated indebt- 
edness (within the meaning that would be assigned by section 2 
of the Bank Act if the definition of that expression in that section 
were applied with such modifications as the circumstances re- 
quire) evidenced by obligations issued for a term of not less than 
5 years, 

but does not include, where the corporation is a prescribed federal 

Crown corporation for the purpose of section 27, any indebtedness 

evidenced by obligations issued to and held by Her Majesty in right 

of Canada; 

History: The definition “long-term debt” in, subsec. 181(1) substituted by 1994, c. 21, 

s. 81, applicable after May 31, 1992. That definition formerly read: 


“long-term debt” means 


(a) in the case of a bank, its indebtedness evidenced by bank debentures 
within the meaning assigned by the Bank Act, and 
(b) in the case of a financial institution that is not a bank, its subordinate 
indebtedness evidenced by obligations issued for a term of not less than 5 
years (other than, where the financial institution is a prescribed federal 
Crown corporation for the purposes of section 27, such indebtedness evi- 
denced by obligations issued to and held by Her Majesty in right of Canada); 
Para. (b) of “long-term debt” amended by 1994, c. 7, Sch. VIII (1993, ¢.'24), s. 104, 
applicable to 1991 et seg. Para. (b) formerly read: 
(b) in the case of a corporation that is not a bank, its subordinate indebtedness 
evidenced by obligations issued for a term of not less than 5 years; 


1.T. Technical News: 28 (large corporations tax — long-term debt). 


“reserves’’, in respect of a corporation for a taxation year, means 
the amount at the end of the year of all of the corporation’s 
reserves, provisions and allowances (other than allowances in Te- 
spect of depreciation or depletion) and, for greater certainty, in 
cludes any provision in respect of deferred taxes. 


Related Provisions: 181.2(3) — Reserves included in capital tax base. 


Interpretation Bulletins: IT-532: Part I.3 — tax on large corporations. 
1.T. Technical News: 18 (Oerlikon Aérospatiale case). 


Selected Cases [Subsec. 181(1)]: Manufacturers Life Insurance Co. v. R., [2000] 
1 C.T.C. 2481 (TCC) (Balance sheet figures to be used for capital tax base; amounts 
were not “reserves” or “surpluses”); Oerlikon Aérospatiale Inc. v. R., [1999] 4 C.T.C. 
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358 (FCA); leave to appeal to SCC refused (May 11, 2000), File 27532 (Accounting 
treatment governs computation of tax; reserves as shown in financial statements to be 
included). 


(2) Prescribed expressions — For the purposes of this Part, the 
expressions “attributed surplus”, “Canadian assets”, “Canadian pre- 
miums”, “Canadian reserve liabilities”, “permanent establishment”, 
“total assets”, “total premiums” and “total reserve liabilities” have 


such meanings as may be prescribed. 
Regulations: 8600 (prescribed meanings of expressions). 


(3) Determining values and amounts — For the purposes of 
determining the carrying value of a corporation’s assets or any other 
amount under this Part in respect of a corporation’s capital, invest- 
ment allowance, taxable capital or taxable capital employed in Can- 
ada for a taxation year or in respect of a partnership in which a 
corporation has an interest, 


(a) the equity and consolidation methods of accounting shall not 
be used; and 


(b) subject to paragraph (a) and except as otherwise provided in 
this Part, the amounts reflected in the balance sheet 


(i) presented to the shareholders of the corporation (in the 
case of a corporation that is neither an insurance corporation 
to which subparagraph (ii) applies nor a bank) or the mem- 

"bers of the partnership, as the case may be, or, where such a 
balance sheet was not prepared in accordance with generally: 
accepted accounting principles or no such balance sheet was 
prepared, the amounts that would be reflected if such a bal- 
ance sheet had been prepared in accordance with generally 
accepted accounting principles, or 


(ii) accepted by the Superintendent of Financial Institutions, 
in the case of a bank or an insurance corporation that is re- 
quired by law to report:to the Superintendent, or the superin- 
tendent of insurance or other similar officer or authority of 
the province under whose laws the corporation is incorpo- 
rated, in the case of an insurance corporation that is required 
by law to report to that officer or authority, 


shall be used. 
Related Provisions: 190(2)— Rules in 181(3) apply to Part VI also. 


Selected Cases [subsec. 181(3)]: Manufacturers Life Insurance Co. y. R., [2003] 
2 CTC. 171 (FCA) (Amounts in financial statements are determinative of issues); 
PCL Construction Management Inc. v. R., 2001] 1 C.T.C. 2132 (TCC). (Minister enti- 
tled to go behind balance sheet figures to determine character of amounts), 


Interpretation Bulletins: IT-532: Part I.3 — tax on large corporations. 


I.T. Technical News: 18 (Qerlikon Aérospatiale case); 22 (large corporation tax — 
capital tax cases); 29 (large corporations tax — outstanding cheques). 


(4) Limitations respecting inclusions and deductions — 
Unless a contrary intention is evident, no provision of this Part shall 
be read or construed to require the inclusion or to permit the deduc- 
tion, in computing the amount of a corporation’s capital, investment 
allowance, taxable capital or taxable capital employed in Canada 
for a taxation year, of any amount to the extent that that amount has 
been included or deducted, as the case may be, in computing the 
first-mentioned amount under, in accordance with or by reason of 
any other provision of this Part. 


Interpretation Bulletins: IT-532: Part I.3 — tax on large corporations. 


Related Provisions: 190(2)— Rules in 181(4) apply to Part VI also; 248(28) — 
Similar rule for the Act as a whole. 


Definitions [s. 181]: “amount” — 248(1); “bank” — 248(1), Interpretation Act 
35(1); “business” — 248(1); “Canada” — 255; “carrying on business in Canada” — 
253; “corporation” — 248(1), Interpretation Act 35(1); “credit union” — 137(6), 
248(1): “financial institution” — 181(1); “Her Majesty” — Interpretation Act 35(1); 
“hypothecs” — Quebec Civil Code art. 2660; “immovables” — Quebee Civil Code art. 
900-907; “insurance corporation” — 248(1); “mortgage investment corporation” — 
130.1(6), 248(1); “province” — Interpretation Act 35(1); “registered securities 
dealer” — 248(1); “taxation year” — 249. 


181.1 (1) Tax payable — Every corporation shall pay a tax under 
this Part for each taxation year equal to the amount obtained by 


S. 181.1(1.2) 


multiplying the corporation’s specified percentage for the taxation 
year by the amount, if any, by which 


(a) its taxable capital employed in Canada for the year 
exceeds 


(b) its capital deduction for the year. 


Related Provisions: 125.3 — Deduction re Part I.3 tax; 132.2(1)(o)(ii) [to be re- 
pealed], 132.2(3)(1)(ii) [draft] — Deemed taxation year of mutual fund corporation on 
reorganization; 157(1), (2.1) — Instalments — corporations; 161(1) — Interest; 
161(4-1) — Interest — limitation respecting corporations; 181.1(1.1) — Specified per- 
centage; 181.1(2) — Reduction for short taxation year; 181.1(4)(a) — Tax reduced by 
Part I surtax paid; 181.6—Return; 190.1(1)— Financial institutions capital tax; 
235 — Penalty on large corporation for late filing. 


History: Subsec. 181.1(1) amended by 2003, c. 15, s. 85, applicable to 2004 er seq. 
Subsec. 181.1(1) formerly read: 


(1) Every corporation shall pay a tax under this Part for each taxation year equal 
to 0.225% of the amount, if any, by which 


(a) its taxable capital employed in Canada for the year 
exceeds 
» 5 (b) its capital deduction for the’ year.'’ 


The opening words of subsec. 181.1(1) amended’ by 1996, c. 21, s. 47, applicable to 
taxation years that end after February 27, 1995, except that, in its application to taxa- 
tion years that began before February 28, 1995, there shall be deducted from the tax 
otherwise payable under subsec. 181.1(1), an amount equal to that proportion of '/ of 
the tax otherwise payable under that subsection of the Act that the number of days in 
the year that were before’ February 28, 1995 is of the number of days in the year. 


For the purpose of applying subsection 125(5.1), the amount that would, but for sub- 
secs. 181.1(2) and (4), be a corporation’s tax payable under Part 1.3 for a taxation year 
that began before February 28, 1995 shall be determined without reference to the above 
amendment to subsec. 181.1(1). 
The opening words formerly read: 
(1) Every corporation shall pay a tax under this Part for each taxation year equal 
to 0.2% of the amount, if.any, by which 


That portion of subsec. 181,1(1) preceding para. (a) amended by 1994, c. 7, Sch. Il 
(1991, c. 49), subsec. 146(1), to substitute “0.2%” for “0.175%”, applicable to 1991 et 
seq. except that, in its application to taxation years commencing before 1991 and end- 
ing after 1990, there may be deducted from the tax otherwise payable under the subsec. 
an'amount equal to that proportion of '/s of the tax otherwise payable under the subsec. 
that the number of days in the year that are before 1991 is of the number of days in the 
year. 


Interpretation Bulletins: IT-532: Part I.3 — tax on large corporations. 


(1.1) Specified percentage — For the purpose of subsection (1), 
the specified percentage of a corporation for a taxation year that 
ends after 2003 is the total of 


(a) that proportion of 0.225% that the number of days inthe tax- 
ation year that are before 2004 is of the number of days in the 
taxation year, 


(b) that proportion of 0.200% that the number of days in the tax- 
ation year that are in 2004 is of the number of days in the taxa- 
tion year, and 7 

(c) that proportion of 0.175% that the number of days in the tax- 


ation year that are in 2005 is of the number of days in the taxa- 
tion year, 
(d) [Repealed] 
(e) [Repealed] 
History: Paras. 181.1(1.1)(d) and (e) repealed by 2006, c. 4, s. 82, applicable to 2006 
et seq. The paras. formerly read: . 
(d) that proportion of 0.125% that the number of days in the taxation year that 
are in 2006 is of the number of days in the taxation year, and 
(e) that proportion of 0.0625% that the number of days in the taxation year that 
are in 2007 is of the number of days in the taxation year. 
Subsec. 181.1(1.1). added by 2003, c. 15, s. 85, applicable to 2004 et seq. 


(1.2) Exceptions. — Notwithstanding subsection (1.1), for the 
purposes of applying subsection 125(5.1) and the definitions “‘un- 
used surtax credit” in subsections (6) and 190,.1(5), the amount of 
tax in respect of a corporation under subsection (1) for a taxation 
year is to be determined as if the specified percentage of the corpo- 
ration for the taxation year were 0.225%. 
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History: Subsec. 181.1(1.2) added by 2003, c. 15, s. 85, applicable to 2004 et seq. 


(2) Short taxation years — Where a taxation year of a corpora- 
tion is less than 51 weeks, the amount determined under subsection 
(1) for the year in respect of the corporation shall be reduced to that 
proportion of that amount that the number of days in the year is of 
365. 

Related Provisions: 132.2(1)(0)(ii) [to be repealed], 132.2(3)()(ii) [draft] — 
Deemed taxation year of mutual! fund corporation on reorganization. 

History: Subsec. 181.1(2) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 
105(1), applicable to 1992 et seg. Subsec. (2) formerly read: 


(2) Where a taxation year of a corporation is less than 51 weeks, the tax payable 
under this Part for the year by the corporation shall be that proportion of its tax 
otherwise payable under this Part for the year that the number of days in the year 
is of 365. 


(3) Where tax not payable — No tax is payable under this Part 
for a taxation year by a corporation 


(a) that was a non-resident-owned investment corporation 
throughout the year; 


(b) that was a bankrupt (within the meaning assigned by subsec- 
tion 128(3)) at the end of the year; 


(c) that was throughout the year exempt from tax under section 
149 on all of its taxable income; 


(d) that neither was resident in Canada nor carried on business 
through a permanent establishment in Canada at any time in the 
year; 

(e) that was throughout the year a deposit insurance corporation 
(within the meaning assigned by subsection 137.1(5)) or a cor- 
poration deemed by subsection 137.1(5.1) to be a deposit insur- 
ance corporation; or 


(f) that was throughout the year a corporation described in sub- 
section 136(2) the principal business of which was marketing 
(including processing incidental to or connected therewith) natu- 
ral products belonging to or acquired from its members or 
customers. 
Related Provisions: 125.3(1) — Large corporations tax; 132.2(1)(0)(ii) [to be re- 
pealed], 132.2(3)()(i) [draft] — Deemed taxation year of mutual fund corporation on 
reorganization. 


History: Para. 181.1(3)(f) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 105(2), 
applicable to taxation years ending after June 1989. 


Para. 181.1(3)(e) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 146(2), applicable 
to taxation years ending after June 1989. 


Interpretation Bulletins: IT-347R2: Crown corporations (archived); IT-496R: Non- 
profit organizations; IT-532: Part I.3 — tax on large corporations. 


(4) Deduction — There may be deducted from a corporation’s tax 
otherwise payable under this Part for a taxation year an amount 
equal to the total of 


(a) its Canadian surtax payable for the year, and 


(b) such part as the corporation claims of its unused surtax cred- 
its for its 7 immediately preceding and 3 immediately following 
taxation years, 


to the extent that that total does not exceed the amount by which 


(c) the amount that would, but for this subsection, be its tax pay- 
able under this Part for the year 


exceeds 


(d) the total of all amounts each of which is the amount deducted 
under subsection 125.3(1) in computing the corporation’s tax 
payable under Part I for a taxation year ending before 1992 in 
respect of its unused Part I.3 tax credit (within the meaning as- 
signed by section 125.3) for the year. 
Related Provisions: 87(2)(j.91) — Amalgamation; 87(2.11) — Vertical amalgama- 
tions; 125.2, 125.3— Credit of Parts VI and 1.3 tax against surtax before 1992: 
161(7)(a)(ix), 164(5)(h.1), 164(5.1)(h.2) — Effect of carryback of loss etc.; 181.6 — 
Return. 


History: Para. 181.1(4)(c) substituted by 1994, c. 21, s. 82, applicable to 1992 et seg. 
That para. formerly read: 


(c) the amount that would, but for this section, be its tax payable under this Part 
for the year 


Income Tax Act 


Subsec. 181.1(4) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 105(3), applica- 
ble to 1992 et seq. 
Interpretation Bulletins: IT-532: Part I.3 — tax on large corporations. 


Forms: T2 SCH 37: Calculation of unused surtax credit. 


(5) Idem — For the purposes of this subsection and subsections 

(4), (6) and (7), 
(a) an amount may not be claimed under subsection (4) in com- 
puting a corporation’s tax payable under this Part for a particular 
taxation year in respect of its unused surtax credit for another 
taxation year until its unused surtax credits, if any, for taxation 
years preceding the other year that may be claimed under this 
Part for the particular year have been claimed; and 


(b) an amount in respect of a corporation’s unused surtax credit 
for a taxation year may be claimed under subsection (4) in com- 
puting its tax payable under this Part for another taxation year 
only to the extent that it exceeds the total of all amounts each of 
which is an amount claimed in respect of that unused surtax 
credit in computing its tax payable under this Part or Part VI for 
a taxation year preceding that other year. 


Related Provisions: 87(2.11) — Vertical amalgamations. 


History: Subsec. 181.1(5) added by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 105(3), 
applicable to 1992 et seq. 


(6) Definitions — For the purposes of this subsection and subsec- 
tions (4), (5) and (7), 


“Canadian surtax payable” of a corporation for a taxation year 
has the meaning assigned by subsection 125.3(4); 


“unused surtax credit” for a taxation year ending after 1991 


(a) of a corporation (other than a corporation that was through- 
out the year a financial institution, within the meaning assigned 
by section 190) means the amount, if any, by which 


(i) its Canadian surtax payable for the year 
exceeds the total of 


(ii) the amount that would, but for subsection (4), be its tax 
payable under this Part for the year, and 


(iil) the amount, if any, deducted under section 125.3 in com- 
puting the corporation’s tax payable under Part I for the year, 
and 


(b) of a corporation that was throughout the year a financial in- 
stitution (within the meaning assigned by section 190) means the 
lesser of 


(i) the amount, if any, by which 
(A) its Canadian surtax payable for the year 
exceeds the total of 


(B) the amount that would, but for subsection (4), be its 
tax payable under this Part for the year, and 


(C) the amount, if any, deducted under section 125.3 in 
computing the corporation’s tax payable under Part I for 
the year, and 


(ii) the amount, if any, by which its tax payable under Part I 
for the year exceeds the amount that would, but for subsec- 
tion (4) and subsection 190.1(3), be the total of its taxes pay- 
able under Parts I.3 and VI for the year. 

Related Provisions: 87(2.11) — Vertical amalgamations; 181.1(1.2) — Calculation 


to be based on tax rate of 0.225%; 181.5(1.1), (4.1) — Calculation to be based on 
threshold of $10 million; 256(9) — Date of acquisition of control. 


History: Subsec. 181.1(6) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 105(3), 
applicable to 1992 er seg. 


(7) Acquisition of control — Where at any time control of a cor- 
poration has been acquired by a person or group of persons, no 
amount in respect of its unused surtax credit for a taxation year end- 
ing before that time is deductible by the corporation for a taxation 
year ending after that time and no amount in respect of its unused 
Surtax credit for a taxation year ending after that time is deductible 
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by the corporation for a taxation year ending before that time, ex- 
cept that 


(a) the corporation’s unused surtax credit for a particular taxa- 
tion year that ended before that time is deductible by the corpo- 
ration for a taxation year that ends after that time (in this para- 
graph referred to as the “subsequent year’) to the extent of that 
proportion of the corporation’s Canadian surtax payable for the 
particular year that 


(i) the amount, if any, by which 
(A) the total of all amounts each of which is 


(I) its income under Part I for the particular year from 
a business that was carried on by the corporation 
throughout the subsequent year for profit or with a 
reasonable expectation of profit, or 


(II) where properties were sold, leased, rented or de- 
veloped or services were rendered in the course of car- 
rying on that business before that time, its income 
under Part I for the particular year from any other bus- 
iness all or substantially all of the income of which 
was derived from the sale, leasing, rental or develop- 
ment, as the case may be, of similar properties or the 
rendering of similar services 


exceeds 


(B) the total of all amounts each of which is an amount 
deducted under paragraph 111(1)(a) or (d) in computing 
its taxable income for the particular year in respect of a 
non-capital loss or a farm loss, as the case may be, for a 
taxation year in respect of any business referred to in 
clause (A) 


is of the greater of 
(ii) the amount determined under subparagraph (i), and 


(iii) the corporation’s taxable income for the particular year; 
and 


(b) the corporation’s unused surtax credit for a particular taxa- 
tion year that ends after that time is deductible by the corpora- 
tion for a taxation year that ended before that time (in this para- 
graph referred to as the “preceding year”) to the extent of that 
proportion of the corporation’s Canadian surtax payable for the 
particular year that 


(i) the amount, if any, by which 
(A) the total of all amounts each of which is 


(I) its income under Part I for the particular year from 
a business that was carried on by the corporation in the 
preceding year and throughout the particular year for 
profit or with a reasonable expectation of profit, or 


(Il) where properties were sold, leased, rented or de- 
veloped or services were rendered in the course of car- 
rying on that business before that time, the corpora- 
tion’s income under Part I for the particular year from 
any other business all or substantially all of the in- 
come of which was derived from the sale, leasing, 
rental or development, as the case may be, of similar 
properties or the rendering of similar services 


exceeds 


(B) the total of all amounts each of which is an amount 
deducted under paragraph 111(1)(a) or (d) in computing 
the corporation’s taxable income for the particular year in 
respect of a non-capital loss or a farm loss, as the case 
may be, for a taxation year in respect of any business re- 
ferred to in clause (A) 


is of the greater of 
(ii) the amount determined under subparagraph (i), and 
(iii) the corporation’s taxable income for the particular year. 


Related Provisions: 87(2.11) — Vertical amalgamations; 256(6)-(9) — Anti-avoid- 
ance — deemed exercise of right to increase voting power. 


S. 181.2(1) 


History: Paras. 181.1(7)(a) and (b) amended by 1998, c. 19, s. 194, applicable to ac- 
quisitions of control that occur after April 26, 1995. Paras. 181.1(7)(a) and (b) formerly 
read: 


(a) where a business was carried on by the corporation in a taxation year ending 
before that time, its unused surtax credit for that year is deductible by the corpo- 
ration for a particular taxation year ending after that time only if that business 
was carried on by the corporation for profit or with a reasonable expectation of 
profit throughout the particular year and only to the extent of that proportion of 
the corporation’s tax payable under this Part for the particular year that 


(i) the amount, if any, by which 


(A) the total of its income under Part I for the particular year from that 
business and, where properties were sold, leased, rented or developed or 
services were rendered in the course of carrying on that business before 
that time, its income under Part I for the particular year from any other 
business substantially all of the income of which was derived from the 
sale, leasing, rental or development, as the case may be, of similar 
properties or the rendering of similar services 


exceeds 


(B) the total of all amounts each of which is an amount deducted under 
paragraph 111(1)(a) or (d) in computing its taxable income under Part I 
for the particular year in respect of a non-capital loss or a farm loss, as 
the case may be, for a taxation year in respect of that business or the 
other business 


is of the greater of 
(ii) the amount determined under subparagraph (i), and 
(iii) the corporation’s taxable income under Part I for the particular year; and 


(b) where a business was carried on by the corporation throughout a taxation 
year ending after that time, its unused surtax credit for that year is deductible by 
the corporation for a particular taxation year ending before that time only if that 
business was carried on by the corporation for profit or with a reasonable expec- 
tation of profit in the particular year and only to the extent of that proportion of 
the corporation’s tax payable under this Part for the particular year that 


(i) the amount, if any, by which 


(A) the total of its income under Part I for the particular year from that 
business and, where properties were sold, leased, rented or developed or 
services were rendered in the course of carrying on that business before 
that time, its income under Part I for the particular year from any other 
business substantially all the income of which was derived from the 
sale, leasing, rental or development, as the case may be, of similar 
properties of the rendering of similar services 


exceeds 
(B) the total of all amounts each of which is an amount deducted under 
paragraph 111(1)(a) or (d) in computing its taxable income under Part I 
for the particular year in respect of a non-capital loss or a farm loss, as 
the case may be, for a taxation year in respect of that business or the 
other business 

is of the greater of 
(ii) the amount determined under subparagraph (i), and 
(iii) the corporation’s taxable income under Part I for the particular year. 


Subsec. 181.1(7) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 105(3), applica- 
ble to 1992 et seq. 

1.T. Technical News: 7 (control by a group — 50/50 arrangement). 
Interpretation Bulletins: IT-532: Part I.3 — tax on large corporations. 
Definitions [s. 181.1]: “acquired” — 256(7)-(9); “amount” — 181(3), 248(1); “busi- 
ness” — 248(1); “capital deduction” —181.5(1); “Canadian surtax payable” — 
125.3(4), 181.1(6); “carrying on business in Canada” — 253; “control” — 256(6)-(9); 
“corporation” — 248(1), Interpretation Act 35(1); “deposit insurance corporation” — 
137.1(5); “farm loss’ — 111(8); “financial institution” — 190(1); “non-capital loss” — 
111(8), 248(1); “non-resident-owned investment corporation” — 133(8), 248(1); “per- 
manent establishment” — 181(2), Reg. 8602; “property” — 248(1); “resident in Can- 
ada” — 250; “specified percentage” — 181.1(1.1); “taxable capital employed in Can- 
ada” — 181.2(1), 181.3(1), 181.4; “taxable income” — 2(2), 248(1); “taxation year” — 
249: “unused surtax credit” — 181.1(6). 


181.2 (1) Taxable capital employed in Canada — The taxable 
capital employed in Canada of a corporation for a taxation year 
(other than a financial institution or a corporation that was through- 
out the year not resident in Canada) is the prescribed proportion of 
the corporation’s taxable capital for the year. 

Related Provisions: 66(12.6012) — Definition used for limitation on renunciation 
of Canadian development expenses to flow-through shareholder as Canadian explora- 
tion expense; 181(4) — Limitations respecting inclusions and deductions; 181.3(1) — 
Taxable capital employed in Canada of financial institution. 


Regulations: 8601 (prescribed proportion). 
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(2) Taxable capital — The taxable capital of a corporation (other 
than a financial institution) for a taxation year is the amount, if any, 
by which its capital for the year exceeds its investment allowance 
for the year. 

Related Provisions: 181(4) — Limitations respecting inclusions and deductions. 


(3) Capital — The capital of a corporation (other than a financial 
institution) for a taxation year is the amount, if any, by which the 
total of 


(a) the amount of its capital stock (or, in the case of a corpora- 
tion incorporated without share capital, the amount of its mem- 
bers’ contributions), retained earnings, contributed surplus and 
any other surpluses at the end of the year, 


(b) the amount of its reserves for the year, except to the extent 
that they were deducted in computing its income for the year 
under Part I, 


(b.1) the amount of its deferred unrealized foreign exchange 
gains at the end of the year, 


(c) the amount of all loans and advances to the corporation at the 
end of the year, 


(d) the amount of all indebtedness of the corporation at the end 
of the year represented by bonds, debentures, notes, mortgages, 
hypothecary claims, banker’s acceptances or similar obligations, 


(e) the amount of any dividends declared but not paid by the 
corporation before the end of the year, 


(f) the amount of all other indebtedness (other than any indebt- 
edness in respect of a lease) of the corporation at the end of the 
year that has been outstanding for more than 365 days before the 
end of the year, and 


(g) where the corporation was a member of a partnership at the 
end of the year, that proportion of the amount, if any, by which 


(i) the total of all amounts (other than amounts owing to the 
member or to other corporations that are members of the 
partnership) that would be determined under this paragraph 
and paragraphs (b) to (d) and (f) in respect of the partnership 
at the end of its last fiscal period that ends at or before the 
end of the year (if paragraphs (b) to (d) and (f) applied to 
[ee Vat ed in the same way that they apply to erations) 


Proposed Amendment — 181.2(3)(g)(i) 


(OO the total of all amounts (other than amounts g to the 
member or to other corporations that are members of the 
partnership) that would, 1 this paragraph and paragraphs 

“() to (d) and (fy appliec Oe 

_ that they apply to corporations, be dciowuieed under those 
_ paragraphs in respect of the partnership at the end of its last. 
fiscal period that ends at or before the end of the year — 

Application: The July oe 2005. draft legislation: (Part 2 technical), subsec. 


Technical Notes: Section ae a5 is amended. in pee 
181. 2(3) and (5) are. amended to clari f t 


ar Second, an amendment is 
made to subsection 181 .2(3) to accom nodate a change to the accounting parsenistien : 
of redeemable preted shares, Le . 


Tiered Partnerships 


Subsection 181. 23) denial he sabia : lof a ‘corporation, and in a : 
181.2(3)(g) includes in a corporation’s capital . a | pro-rata share of the reserves, de- 
ferred foreign exchange gains and indebtedness of any partnership of which it is a 
member. To determine those amounts, the relevant paragraphs of subsection 181. 2(3) 

are applied to the partnership. inthe same way as they apply to corporations. Para-- 
graph 181.2(3)(g) is amended so that it itself applies on this basis. As a result, 
proration of the reserve, deferred gain and debt amounts will carry through any num 

ber of tiered partnerships. | So 2 : f 


Subsection 181 (4) provides for th Telco. Pee Se ‘which, in bea 
terms, one corporation’s investment in another is excluded from the first ‘corpora- 

tion’s taxable capital. Subsection 181.2(5) determines the carrying value of an inter- 
est of a corporation in a partnetship: for this purpose. Subsection 181.2(5) is amended 


to ensure that the carrying value of an interest of a corporation in a particular partner- 


ship, for the purposes of subsection 181.2(4), includes the os value pre an infer- 
est of the particular partnership in another partnership. a ee 


Zi a 48 


Income Tax Act 


exceeds . 
(ii) the amount of the partnership’s deferred unrealized for- 
eign exchange losses at the end of that period 
that the member’s share of the partnership’s income or loss for 
that period is of the partnership’s income or loss for that period 
exceeds the total of ae 
(h) the amount of its deferred tax debit balance at the end of the 
year, 
(i) the amount of any deficit deducted in computing its share- 
NOR 28s equity at Ase end, oe Wo e, year, pe 


_ (i) the amount of any dae it : 
holders’ equity Key 


_ the seats 


Application: The July 18: “2005 draft ‘epi on Patt 2 
161@Q), will amend para, 181 CODE to read as. as 
that begin after | 995. 


Technical Notes: Pre ferred Soe 4 
In eres: a Cor gece s tax tne ung Part 1.3 e the 


tion in peepee a 1 redeemable bethikes 
ance sheet. The Handbook provides that His liability may be: accounted f for in one of © 
two ways. Under the first method, the difference between the stated share _ 
and its Eeraguen ye salve is ge to retained ey which 


Current paragraph 181.2(3)G) allows a a ‘reduction aoe a ees: s capital, to the 
extent of any deficit deducted in computing the corporation’s she 2 
To accommodate the altermative presentation of a provision fe redemption fo 
preferred shares. the paragraph is amended to refer explicitly to the amount of such a 
provision. : 


(j) any amount deducted under subsection 135(1) in computing 
its income under Part I for the year, to the extent that the amount 
can reasonably be regarded as being included in the amount de- 
termined under any of paragraphs (a) to (g) in respect of the cor- 
poration for the year. 


(k) the amount of its deferred unrealized foreign exchange losses 
at the end of the year. 


Possible Future Amendment — Joint nee 
Letter from Dept. of Finance, ek mesg 6, Mvdoe : 
Dear [xxx] 


This is in response t to your meeongan dated July 29, 1997 respecting the cae, 
of the Large Corporation Tax (LCT) to joit debt. You are concerned that joint debt 
may be fully taxed in the hands of each co-borrower under the LCT, even though the 
advance is divided among those borrowers. Using the example provided i in your note, a 
joint debt in the amount of $400 million might be shared so that one party is advanced 
$100 million and the other, $300 million. You believe that the aggregate ; addition to 
capital in respect of the debt should be $400 million for the two borrowers; your con- 
cer is that, under the current law, each of them would be required to add $400 yee. 
to capital with the result that a total of $800 million would be su ect te LCT, 


Your concem is based on the current wording of subsection 181(3) of the Act, which 
provides that, “except as otherwise provided under this Part’, the amounts to be used in 
calculating LCT are those set out on the taxpayer's balance sheet, prepared i in accor- 
darice with GAAP. You feel that the definition of capital in paragraph 181.2(3) of the 


Act “provides otherwise” for these purposes, so Os: that the amounts. ‘set out on the 
balance sheet may not be relevant. o 


As you have described it, GAAP. currently. pisiaes that onic the sition of a ae 
incurred debt that is actually advanced to a borrower is recorded as a. liability on the 
balance sheet. A note to the balance sheet indicates the full value of the joint debt in 
order to disclose the legal liability of the borrower for that part of the debt that was not 
received by that borrower. If subsection 181(3) applies, you reason that the taxpayers in 
your example would be taxed on $100 million and $300 million in capital respectively. 


If subsection 181(3) does not apply. each a would be tax on. the as amount 
of their legal indebtedness, being $400 million. ue 


‘Tn our view, the definition of capital in sibiiconeu 181.2(3) of the Act shai ot eaiate 


fute an exception to the application of subsection 181(3) of the Act. Rather, our inten- 
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tion — which we believe to be reflected in the existing legislation — is that subsection 
181(3) apply to use the amounts reflected in a borrower's balance sheet to quantify the 
amounts included in its capital. : 

That being said, there may be a risk of double-counting in the application of the LCT to 
jointly-incurred debt. As notes to the financial statements are an integral part of the 
balance sheet. there is a possibility that the ammount set out in the notes would be as- 
sessed as the corporation’s capital in respect of a joint debt. If this were to occur, each 
co-borrower under a joint debt would be taxed for the full amow he debt, irrespec- 
tive of the amount actually advanced to that borrower. 


In principle, we agree that the amount of a joint debt should o1 
hope to discuss this matter further with Revenue Canada offi 
that result can be achieved under the current law. If that proves 
prepared to consider legislative changes to ensure this outcome. As noted, GAAP. cur- 
rently allocates joint debt based on the amount of cash advanced to each co-bor- 
rower — for LCT purposes, other factors may be relevarit in making such an allocation. 
If-a change to the law should prove necessary. we would be pleased [to] have your 
views in this respect. oe 


& 


If you would like to discuss this matter in more detail, please feel free to ontact Robin 
Maley (992-4859) or Brian Emewein (992-3045) of the Division directly, 


# 


4 ee 


Tax Legislation Division 
Related Provisions: 132.2(1)(0) — Deemed year-end of mutual fund corporation on 
reorganization; 181(4) — Limitations respecting inclusions and deductions. 

History: Para. 181.2(3)(d) amended by 2001, c. 17, subsec. 221(1), to add “hypothe- 
cary claims,”, in force June 14, 2001. 
Paras. 181.2(3)(b.1) and 181.2(3)(k) added, para. 181.2(3)(g) amended, by 1998, c. 19, 
subsecs. 195(1) to (3), applicable to 1995 er seg. Para. 181.2(3)(g) formerly read: 


(g) where the corporation was a member of a partnership at the end of the year, 
that proportion of the total of all amounts (other than amounts owing to. the 
member or to corporations that are other members of the partnership) that would 
be determined under this paragraph and paragraphs (b) to (f) in respect of the 
partnership at the end of its last fiscal period ending at or before the end of the 
year (if the references in paragraphs (b) to (f) to “corporation” were read as ref- 
erences to “partnership”) that the member’s share of the partnership's income or 
loss for that period is of the partnership’s income or loss for that period, 


Para. 181.2(3)(d) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 106(1), to add 
“bankers” acceptances”, applicable to taxation years ending after December 20, 1991. 
Para. 181.2(3)(j) added by 1994, c. 7, Sch. Il (1991, ¢. 49), subsec. 147(1), applicable 
to taxation years ending after June 1989. 


Selected Cases [subsec. 181.2(3)]: Autobus Thomas Inc. y. R., [2002] 1 (Ome. al 
(SCC); aff’g [2002] 1-C.T.C. 3 (FCA); aff’g [1999] 2 C.T.C. 2001 (TCC) (Amounts 
paid in respect of conditional sales contracts were “loans” by bank to taxpayer and 
included in capital); PCL Construction Management Inc. v. R., [2001] WC.T.€. 2132 
(TCC) (Minister entitled to go behind balance sheet figures to determine character of 
amounts); Oerlikon Aérospatiale Inc. v. R., [1999] 4 C.T.C. 358 (FCA); leave to appeal 
to SCC refused (May 11, 2000), File 27532 (Capital includes all reserves not deducted 
in computation). 

Interpretation Bulletins: IT-532: Part I.3 — tax on large corporations. 

|.T. Technical News: 18 (Qerlikon Aérospatiale case); 29 (large corporations tax — 
outstanding cheques). 


(4) Investment allowance — The investment allowance of a 
corporation (other than a financial institution) for a taxation year is 
the total of all amounts each of which is the carrying value at the 
end of the year of an asset of the corporation that is 


(a) a share of another corporation, 
(b) a loan or advance to another corporation (other than a finan- 
cial institution), 


(c) a bond, debenture, note, mortgage, hypothecary claim or 
similar obligation of another corporation (other than a financial 
institution), 

(d) long-term debt of a financial institution, 

(d.1) a loan or advance to, or a bond, debenture, note, mortgage, 
hypothecary claim or similar obligation of, a partnership all of 
the members of which, throughout the year, were other corpora- 
tions (other than financial institutions) that were not exempt 
from tax under this Part (otherwise than because of paragraph 
181.1(3)(d)), 


- Proposed Amendment — 181.2(4)(d.1) 
Letter from Dept. of Finance, May 25, 2004: 
Dear [xxx] 


S. 181.2(4) 


Thank you for your letter of February 3, 2004, in which you provide additional material 
regarding the application, to tiered partnership structures, of the investment allowance 
provisions in Part 1.3 of the Income Tax Act. Further to our meeting on this matter, it 
was helpful to see set out the particular criteria that in your view ought to apply in 
order for a corporation that loans or advances funds to such a | dregs to recognize an 
investment allowance in respect of that debt. ; ; 


As you know, although the proposed amendments to the Act announced in December 
2002 and released again in February 2004 address certain issues around partnerships 
and the Part 1.3 tax, they do not — and were not intended to — deal with the question 
you have raised. That question, in short, is whether under any circumstances the invest- 
ment allowance of a corporation ought to include an amount in respect of the corpora- 
tion’s holding of debt of a partnership. not all of the members of which are corpora 
tions. In its current form, paragraph 181.2(4)(d.1) recognizes partnership debt only if 
all the members of the partnership are corporations (other than financial institutions) 
that either are not exempt from Part 1,3 tax or are neither resident in Canada nor carry- 
ing on business in Canada through a permanent establishment. The provision thus has 
the effect that advances or loans to second- or lower-tiered partnerships do not support 
an investment allowance, since one or more members of such partnerships are necessa- 
tily not corporations. 


You have suggested that the investment allowance ought to be available in some cases 
of multiple partnership tiers, That is, subject to certain additional criteria which I will 
return to in a moment, you propose that a debt investment in a particular partnership 
support an investment allowance if all of the members of the partnership that are not 
corporations are themselves partnerships that, either directly or through further layers 
of partnerships, are made up of corporations. This concept can perhaps be expressed 
most succinctly by defining a new term, “eligible partnership”. An eligible partnership 
would (again, subject to some further criteria) be one all of the members of which are 
either corporations or other eligible partnerships. The carrying value of any loan or 
advance to (or bond, etc. of) an eligible partnership would be included in computing 
the investment allowance of a corporation other than a financial institution. 


1 agree that this is in principle an appropriate result. In policy terms, the fact that the 
debtor’s corporate structure has been arranged to include more than one layer of part- 
nerships ought not necessarily to deny the holder of a debt an investment allowance. 
While as a practical matter there will often be ways of avoiding such a structure, or at 
least of relocating the debt, it is recognized that business and other considerations may 
make it difficult or undesirable in a particular instance to do that. For that reason, T am 
prepared to recommend an amendment to paragraph 181.2(4)(d.1), to be effective for 
the 2004 and subsequent taxation years, that would include in the investment allowance 
calculation the debt of what I have called “eligible partnerships.” 


At the same time, it will in my view be necessary both to define “eligible partnership”. 
and to set out additional criteria that would be applicable in respect of debt issued by 
partnerships within a tiered partnership structure, with some care. In this regard, we 
would éxpect to make recommendations along the following lines: 


+ An eligible partnership could have no member that is a financial institution, or that 

is corporation that is exempt from tax under Part 1.3 (otherwise than because it is 

_. non-resident and does not carry on business in Canada through a permanent 
___ establishment). : 


Where a partnership’s status as an eligible partnership is relevant in respect of a 
debt for a particular taxation year, the partnership would be required to maintain 
that status throughout the taxation year. : 


oN 


+ For the purposes of including amounts in capital under paragraph 181.2(3)(g) in 
respect of a loan or an advance to an eligible partnership, the fiscal year-end of any 
intervening or higher-tiered partnership would be deemed to be the same as that of 
the debtor partnership. 
Of course, we cannot offer any assurance that either the Minister of Finance or Parlia- 
ment will agree with the recommendations that we intend to make in this regard. None- 
theless, we trust that this statement of our position is helpful. — 
Yours sincerely, ; 

Brian Ernewein — — 

Director, Tax Legislative Division, Tax Policy Branch 


(e) an interest in a partnership, or 


(f) a dividend payable to the corporation at the end of the year 
on a share of the capital stock of another corporation, 


other than a share of the capital stock of, a dividend payable by, or 
indebtedness of, a corporation that is exempt from tax under this 
Part (otherwise than because of paragraph 181.1(3)(d)). 


Proposed Amendment — Application of 181.2(4)(b), 
(c) and (d.1) 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 161(6), 
provides that in applying paras. 181.2(4)(b), (c) and (d.1) to a particular corporation in 
respect of an asset that is a loan or an advance to, or an obligation of, another corpora- 
tion or partnership that the particular corporation holds at the end of a taxation year of 
the particular corporation that began before December 20, 2002, those paragraphs are 


1257 


S. 181.2(4) 


to be read without reference to “(other than a financial institution)” and “(other than 
financial institutions)” if, at the end of the taxation year, — 
(a) the particular corporation deals at arm’s length with the other corporation or the 
partnership, as the case may be; and c : 
(b) the other corporation is a financial institution, or the partnership is not a part- 
nership described in para. 181.2(4)(d.1), as the case may be, solely because of s. 
160 and subsecs. 193(1) and (3) [of the amending legislation]. — 


Technical Notes: See under 181.2(3)(g)(i). _ 


Related Provisions: 181(4) —Limitations respecting inclusions and deductions; 
181.2(6) — Deemed amount of loan. 

History: Paras. 181.2(4)(c) and (d.1) amended by 2001, c. 17, subsecs. 221(2), (3), to 
add “hypothecary claim”, in force June 14, 2001. 

Para. 181.2(4)(d.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 106(2), appli- 
cable to 1991 er seq. 

That portion of subsec. 181.2(4) following para. (e) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 147(2), applicable to taxation years ending after June 1989. That 
portion formerly read: 


other than a share of the capital stock or indebtedness of a corporation that is 
exempt from tax under section 149 on all of its taxable income. 


Selected Cases [subsec. 181.2(4)]: Canadian Forest Products Ltd. y. R., [2004] 4 
C.T.C. 2034 (TCC) (Unpresented cheques not part of corporation’s capital); Imperial 
Oil Ltd. y. R., [2003] 4 C.T.C. 177 (FCA) (Cash management system was not abuse of 
Act; possibility of double taxation); Federated Co-operatives Ltd. v. R., [2001] 3 
C.T.C. 269 (FCA); aff’g [2000] 2 C.T.C. 2382 (TCC) (Bankers’ acceptances are not 
bonds, debentures, notes or similar obligations). 


Interpretation Bulletins: [T-532: Part 1.3 — tax on large corporations. 
I.T. Technical News: 28 (large corporations tax — long-term debt). 


(5) Value of interest in partnership — For the purposes of sub- 
section (4), the carrying value, at the end of a taxation year, of an 
interest of a corporation in a partnership shall be deemed to be an 
amount equal to that proportion of 


(a) the total of all amounts each of which is the carrying value of 
an asset of the partnership, at the end of its last fiscal period 
ending at or before the end of the year, described in any of 
paragraphs (4)(a) to (d) and (f), other than an asset that is a share 
of the capital stock of, a dividend payable by, or indebtedness 
of, a corporation that is exempt from tax under this Part (other- 
wise than because of paragraph 181.1(3)(d)), 


that 


(b) the corporation’s share of the partnership’s income or loss 
for that period 


is of 
(c) the partnership’s income or loss for that period. 
Proposed Amendment — 181.2(5) 


(5) Value of interest in partnership — For the purposes of 
subsection (4) and this subsection, the carrying value at the end of 
a taxation year of an interest of a corporation or of a partnership 
(each of which is referred to in this subsection as the “member”) 
in a particular partnership is deemed to be the member’s specified 
proportion, for the particular partnership’s last fiscal period that 
ends at or before the end of the taxation year, of the amount that 
would, if the particular partnership were a corporation, be the par- 
ticular partnership’s investment allowance at the end of that fiscal 
period. 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
161(3), will amend subsec. 181.2(5) to read as above, applicable to taxation years 
that begin after December 20, 2002. / 


Technical Notes: See under 181.2(3)(g)(i). 


Related Provisions: 248(1) — Definition of “specified proportion”, 


History: Para. 181.2(5)(a) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
147(3), applicable to taxation years ending after June 1989. That para. formerly read: 


(a) the total of all amounts each of which is the carrying value of an asset of the 
partnership, at the end of its last fiscal period ending at or before the end of the 
year, described in paragraphs (4)(a) to (d) (other than an asset that is a share of 
the capital stock or indebtedness of a corporation that is exempt from tax under 
section 149 on all of its taxable income), 


Interpretation Bulletins: IT-532: Part I.3 — tax on large corporations. 


Income Tax Act 


(6) Loan — For the purpose of subsection (4), where a corporation 
made a particular loan to a trust that neither 
(a) made any loans or advances to nor received any loans or ad- 
vances from, nor 
(b) acquired any bond, debenture, note, mortgage, hypothecary 
claim or similar obligation of nor issued any bond, debenture, 
note, mortgage, hypothecary claim or similar obligation to 
a person not related to the corporation, as part of a series of transac- 
tions in which the trust made a loan to another corporation (other 
than a financial institution) to which the corporation is related, the 
least of 
(c) the amount of the particular loan, 
(d) the amount of the loan from the trust to the other corpora- 
tion, and 
(e) the amount, if any, by which 
(i) the total of all amounts each of which is the amount of a 
loan from the trust to any corporation 


exceeds 
(1i) the total of all amounts each of which is the amount of a 
loan (other than the particular loan) from any corporation to 
the trust 
at any time shall be deemed to be the amount of a loan from the 
corporation to the other corporation at that time. 
Related Provisions: 248(10) — Series of transactions. 
History: Para. 181.2(6)(b) amended by 2001, c. 17, subsec. 221(4), to add “hypothe- 
cary claim” (twice), in force June 14, 2001. 
Subsec. 181.2(6) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 106(3), applica- 
ble after June 1989. 
Interpretation Bulletins: IT-532: Part I.3 — tax on large corporations. 
Definitions [s. 181.2]: “amount” — 181(3), 181.2(6), 248(1): “carrying value” — 
181(3); “corporation” — 248(1), Interpretation Act 35(1); “financial institution’ — 
181(1); “fiscal period’ — 249(2)(b), 249.1; “long-term debt” — 181(1): “permanent 


establishment’ — 181(2), Reg. 8602; “preferred share” — 248(1); “reserves” — 
181(1); “resident in Canada” — 250; “series of transactions” — 248(10): “share”, 
“specified proportion” — 248(1); “taxation year” — 249. 


181.3 (1) Taxable capital employed in Canada of financial 
institution — The taxable capital employed in Canada of a finan- 
cial institution for a taxation year is the total of 


(a) the total of all amounts each of which is the carrying value at 
the end of the year of an asset of the financial institution (other 
than property held by the institution primarily for the purpose of 
resale that was acquired by the financial institution, in the year 
or the preceding taxation year, as a consequence of another per- 
son’s default, or anticipated default, in respect of a debt owed to 
the institution) that is tangible property used in Canada and, in 
the case of a financial institution that is an insurance corpora- 
tion, that is non-segregated property, within the meaning as- 
signed by subsection 138(12), 


Proposed Amendment — 181.3(1)(a) 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
258(1), will amend para. 181.3(1)(a) by substituting “tangible, or for civil law corpo- 
teal, property” for “tangible property”, to come into force on Royal Assent. 
Technical Notes: See under 12(4). 


(b) the total of all amounts each of which is an amount in respect 
of a partnership in which the financial institution has an interest 
at the end of the year equal to that proportion of 


(i) the total of all amounts each of which is the carrying value 
of an asset of the partnership, at the end of its last fiscal pe- 
riod ending at or before the end of the year, that is tangible 
property used in Canada 


Proposed Amendment — 181 -3(1)(b)(i) 
Bppiention, The July 18, 2005 draft legislation (Part 3— bijuralism), subsec. 
280), will amend subpara. 181.3(1)(b)(i) by substituting “tangible, or for civil law 
corporeal. property” for “tangible property”, to come into force on Royal Assent. 
Technical Notes: Sce under 12(4). 
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that 


(ii) the financial institution’s share of the partnership’s in- 
come or loss for that period 


is of 
(iii) the partnership’s income or loss for that period, and 
(c) an amount that is equal to 


(i) in the case of a financial institution other than an insur- 
ance corporation, that proportion of its taxable capital for the 
year that its Canadian assets at the end of the year is of its 
total assets at the end of the year, 


(ii) in the case of an insurance corporation that was resident 
in Canada at any time during the year and carried on a life 
insurance business at any time in the year, the total of 


(A) that proportion of the amount, if any, by which the 
total of 


(1) its taxable capital for the year, and 


(II) the amount prescribed for the year in respect of the 
corporation 


exceeds 


(III) the amount prescribed for the year in respect of 
the corporation 


that its Canadian reserve liabilities as at the end of the 
year is of the total of 


(IV) its total reserve liabilities as at the end of the 
year, and 


(V) the amount prescribed for the year in respect of 
the corporation, and 


(B) the amount, if any, by which 


(1) the amount of its reserves for the year (other than 
its reserves in respect of amounts payable out of segre- 
gated funds) that may reasonably be regarded as hav- 
ing been established in respect of its insurance busi- 
nesses carried on in Canada 


exceeds the total of 


(II) the total of all amounts each of which is the 
amount of a reserve (other than a reserve described in 
subparagraph 138(3)(a)(i)) to the extent that it was in- 
cluded in the amount determined under subclause (I) 
and was deducted in computing its income under Part 
I for the year, 


(TI) the total of all amounts each of which is the 
amount of a reserve described in subparagraph 
138(3)(a)(i) to the extent that it was included in the 
amount determined under subclause (I) and was de- 
ductible under subparagraph 138(3)(a)(@) in computing 
its income under Part I for the year, and 


(IV) the total of all amounts each of which is the 
amount outstanding (including any interest accrued 
thereon) as at the end of the year in respect of a policy 
loan (within the meaning assigned by subsection 
138(12)) made by the corporation, to the extent that it 
was deducted in computing the total determined under 
subclause (III), 


(iii) in the case of an insurance corporation that was resident 
in Canada at any time in the year and throughout the year did 
not carry on a life insurance business, that proportion of its 
taxable capital for the year that the total amount of its Cana- 
dian premiums for the year is of its total premiums for the 
year, and 

(iv) in the case of an insurance corporation that was through- 
out the year not resident in Canada and carried on an insur- 
ance business in Canada at any time in the year, its taxable 
capital for the year. 


S. 181.3(3)(a)(v) 


History: Cl. 181.3(1)(c)(ii)(A) substituted by 1994, c. 21, subsec. 83(1), applicable 
_ (a) to taxation years that end after February 25, 1992; and 

(b) where a corporation elects under para. 84(2)(b) of the amending legislation [see 
under 190.11(b)(i) below], to its 1991 and subsequent taxation years; and, notwith- 
standing subsecs. 152(4) to (5), such assessments and determinations in respect of 
any taxation year shall be made as are consequential on the application of the 
above amendment to the corporation’s taxation years that end before February 26, 
1992. 

Cl. (c)Gi)(A) formerly read: 
(A) that proportion of its taxable capital for the year that its Canadian reserve 
liabilities as at the end of the year is of its total reserve liabilities as at the end of 
the year, and 


Para. 181.3(1)(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 107, applicable to 
taxation years ending after June 1989. Para. (a) formerly read: 


(a) the total of all amounts each of which is the carrying value at the end of the 
year of an asset of the financial institution that is tangible property used in Can- 
ada (and, in the case of a financial institution that is an insurance corporation, 
that is non-segregated property, within the meaning assigned by subsection 
138(12)), 

Selected Cases [subsec. 181.3(1)]: Royal Trust Co. y. R., [2001] 3 C.T.C. 2268 

(TCC) (Accounting meaning of “tangible property” accepted). 

Regulations: 8605 (prescribed amounts for 181.3(1)(c)Gi)(A)UD, (IU) and (V)). 


Interpretation Bulletins: IT-532: Part I.3 — tax on large corporations. 


(2) Taxable capital of financial institution — The taxable cap- 
ital of a financial institution for a taxation year is the amount, if 
any, by which its capital for the year exceeds its investment allow- 
ance for the year. 


Related Provisions: 181(4) — Limitations respecting inclusions and deductions: 
190.12 — Taxable capital for Part VI tax. 


(3) Capital of financial institution — The capital of a financial 
institution for a taxation year is 


(a) in the case of a financial institution, other than an authorized 
foreign bank or an insurance corporation, the amount, if any, by 
which the total at the end of the year of 


(i) the amount of its long-term debt, 


(ii) the amount of its capital stock (or, in the case of an insti- 
tution incorporated without share capital, the amount of its 
members’ contributions), retained earnings, contributed sur- 
plus and any other surpluses, and 


(iii) the amount of its reserves for the year, except to the ex- 
tent that they were deducted in computing its income under 
Part I for the year, 


exceeds the total of 


(iv) the amount of its deferred tax debit balance at the end of 
the year, 


(v) the amount of any deficit deducted in computing its 
shareholders’ equity at the end of the year, and 


Proposed Amendment — 181.3(3)(a)(v) 


(v) the amount of any deficit deducted in computing its 
shareholders’ equity (including, for this purpose, the 
amount of any provision for the redemption of preferred 
shares) at the end of the year, and 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
162(1), will amend subpara. 181.3(3)(a)(v) to read as above, applicable to taxation 
years that begin after 1995. 
Technical Notes: Section 181.3 provides rules for determining the capital, taxable 
capital, taxable capital employed in Canada and investment allowance of a financial 
institution (as defined in subsection 181(1)) for the purposes of the Part I.3 tax on 
large corporations. 
Section 181.3 is amended in two respects. First, changes are made to several 
paragraphs of subsection 181.3(3) to accommodate a change to the accounting pres- 
entation of redeemable preferred shares. Second, a new subparagraph and a new 
clause are added, respectively, to paragraph 181.3(3)(c) and subparagraph 
181.3(3)(d)(iv) to reflect the manner in which property and casualty insurers are re- 
quired to account for claims reserves. 


Preferred Shares 


The accounting procedures described in the notes to amended section 181.2 are rele- 
vant to financial institutions as well as to other corporations, and readers may consult 


Related Provisions: 181(4) — Limitations respecting inclusions and deductions; 
190.11 — Taxable capital employed in Canada for Part VI tax. 


those notes for additional background. As in that section, the amendments introduced 
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to section 181.3 include, in the computation ofa deficit deducted in computing share-— 
holders’ equity, the amount of any provision. for the redemption « of preferred shares. 
This inclusion is added to three specific provisions: subparagraph 181.3(3)(a)(v) in 
respect of financial institutions other than insurers and authorized foreign banks; sub- 
paragraph 181.3)(b)(iv) in respect. of Canadian-resident life i insurance corporations; 
and subparagraph 181. PCN) in nh Tespect of other Canadian- resident insurance 
companies. eS 


(vi) any amount deducted under subsection 130.1(1) or 
137(2) in computing its income under Part I for the year, to 
the extent that the amount can reasonably be regarded as be- 
ing included in the amount determined under subparagraph 
(i), (ii) or (iii) in respect of the institution for the year; 


(b) in the case of an insurance corporation that was resident in 
Canada at any time in the year and carried on a life insurance 
business at any time in the year, the amount, if any, by which the 
total at the end of the year of 


(i) the amount of its long-term debt, and 


(ii) the amount of its capital stock (or, in the case of an insur- 
ance corporation incorporated without share capital, the 
amount of its members’ contributions), retained earnings, 
contributed surplus and any other surpluses 


exceeds the total of 


(iii) the amount of its deferred tax debit balance at the end of 
the year, and 


(iv) the amount of any deficit deducted in computing its 
shareholders’ equity at the end of the year; 


Proposed Amendment — 181 -3(3)(b)(iv) 


(iv) the amount of any deficit deducted in computing | its 
shareholders’ equity — (including, for this purpose, the 
amount of any provision for the redemption preferred 
shares) at the end of the year; 

Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 


162(2), will amend subpara. 181.3(3)(b)(iy) to read as gees, apnnee to taxation 
years that begin after 1995. 


Technical Notes: See under 181. 3G)ayv).. 


(c) in the case of an insurance else that was resident in 
Canada at any time in the year and throughout the year did not 
carry on a life insurance business, the amount, if any, by which 
the total at the end of the year of 


(i) the amount of its long-term debt, 


(ii) the amount of its capital stock (or, in the case of an insur- 
ance corporation incorporated without share capital, the 
amount of its members’ contributions), retained earnings, 
contributed surplus and any other surpluses, and 


(ii) the amount of its reserves for the year, except to the ex- 
tent that they were deducted in computing its income under 
Part I for the year, 


exceeds the total of 


(iv) the amount of its deferred tax debit balance at the end of 
the year, 


(v) the amount of any deficit deducted in computing its 
shareholders’ equity at the end of the year, and 


Proposed Amendment — 181.3(3)(c)(v) 


(v) the amount of any deficit aedicied in computing its 
shareholders’ equity (including, for this purpose, the 
_ amount of any provision for the redemption of ees 
_ shares) at the end of the year, . 
Application: The July 18, 2005 draft legislation (Part 2 archaea, sabsed| 


162(3), will amend subpara. 181. 3(3)(o)v) to read as Os eee to taxation 
years that begin after 1995. 


Technical Notes: See under 181.3(3)(a)(v). 
(vi) the total amount of its deferred acquisition expenses in 


respect of its property and casualty insurance business in 
Canada, to the extent that it can reasonably be attributed to 


aa will add subpara, 181 3,0 


Income Tax Act 


an amount included in the amount determined under subpara- 
graph (iii); 

Proposed Addition — 181.3(3)(c)(vii) 
(vii) any amount recover h rei e 
extent that it can reasonably lice as pata S included ; 


in the amount determined 
speck of a claims reserve; 


ter 1995. : 
Technical Notes: Claims Reserves: 


In general, a corporation is requ ants 
tax payable under od 1,3 of the Act os generally a C 
(GAAP). 
The Canadian Institute of Chartered: Ac ountants” Hand ook (the Handboo! ), which — 
is the principle [s/c] authority of GAAP in Canada, requires that property and casu-_ 
alty insurers account for oe Teserves _ Bross eS rather than net 
reinsurance. : 


Paragraphs 181.3(3)(c) and (d) stipulate ie amounts to be included in determining 
the capital of an insurance corporation resident in Canada (other than a life insurance 
corporation) and an insurance corporation not resident in Canada, respectively. 
Among other things, claims reserves are required under these paragraphs to be in- 
cluded in computing the capital of such a corporation. — : 


New subparagraph 181, IBVOuw and clause 181, 3(3)(d)Gv)(F) allow such corpora 
tions to reduce their capital by an amount that is recoverable through reinsurance, to 
the extent that the amount relates to an amount that. was included in capital as a 
claims reserve. In this way, claims reserves are included on a het of 1 reinsurance basis 
under paragraphs 181.3(3)(c) and (d). : 


(d) in the case of an insurance corporation that was aroenout 
the year not resident in Canada and carried on an insurance busi- 
ness in Canada at any time in the year, the total at the end of the 
year of 


(i) the amount that is the greater of 
(A) the amount, if any, by which 


(I) the corporation’ s surplus funds derived from opera- 
tions (as defined in subsection 138(12)) as of the end 
of the year, computed as if no tax were payable under 
this Part or Part VI for the year 


exceeds the total of all amounts each of which is 


(If) an amount on which the corporation was required 
to pay, or would but for subsection 219(5.2) have been 
required to pay, tax under Part XIV for a preceding 
taxation year, except the portion, if any, of the amount 
on which tax was payable, or would have been paya- 
ble, because of subparagraph 219(4)(a)(i.1), and 


(IJ) an amount on which the corporation was required 
to pay, or would but for subsection 219(5.2) have been 
required to pay, tax under subsection 219(5.1) for the 
year because of the transfer of an insurance business 
to which subsection 138(11.5) or (11.92) has applied, 
and 


(B) the corporation’s attributed surplus for the year, 


(ii) any other surpluses relating to its insurance businesses 
carried on in Canada, 


(iii) the amount of its long-term debt that may reasonably be 


regarded as relating to its insurance businesses carried on in 
Canada, and 


(iv) the amount, if any, by which 


(A) the amount of its reserves for the year (other than its 
reserves in respect of amounts payable out of segregated 
funds) that may reasonably be regarded as having been 
established in respect of its insurance businesses carried 
on in Canada 

exceeds the total of 


(B) the total of all amounts each of which is the amount 
of a reserve (other than a reserve described in subpara- 
graph 138(3)(a)(i)) to the extent that it was included in the 
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amount determined under clause (A) and was deducted in 
computing its income under Part I for the year, 


(C) the total of all amounts each of which is the amount 
of a reserve described in subparagraph 138(3)(a)(i) to the 
extent that it was included in the amount determined 
under clause (A) and was deductible under subparagraph 
138(3)(a)(i) in computing its income under Part I for the 
year, 


(D) the total of all amounts each of which is the amount 
outstanding (including any interest accrued thereon) as at 
the end of the year in respect of a policy loan (within the 
meaning assigned by subsection 138(12)) made by the 
corporation, to the extent that it was deducted in comput- 
ing the amount determined under clause (C), and 


(E) the total amount of its deferred acquisition expenses 
in respect of its property and casualty insurance business 
in Canada, to the extent that it can reasonably be attrib- 
uted to an amount included in the amount determined 
under clause (A); and 


Proposed Addition — 181.3(3)(d)(iv)(F) 


() the total of all amounts each of which is an amount 
_ recoverable through reinsurance, to the extent that it can 
___ yeasonably be regarded as being included in the amount 
determined under clause (A) in respect of a claims re- 
Application: The July 18, 2005 draft legislation (Part 
162(5), will add cl. 181.3(3)@)Gv)(F), applicable to t 


idcnapapiciebiee’ 
ars that begin after 


(e) in the case of an authorized foreign bank, the total of 


(i) 10% of the total of all amounts, each of which is the risk- 
weighted amount at the end of the year of an on-balance 
sheet asset or an off-balance sheet exposure of the bank in 
respect of its Canadian banking business that the bank would 
be required to report under the OSFI risk-weighting guide- 
lines if those guidelines applied and required a report at that 
time, and 


(ii) the total of all amounts, each of which is an amount at the 
end of the year in respect of the bank’s Canadian banking 
business that 


(A) if the bank were a bank listed in Schedule II to the 
Bank Act, would be required under the risk-based capital 
adequacy guidelines issued by the Superintendent of Fi- 
nancial Institutions and applicable at that time to be de- 
ducted from the bank’s capital in determining the amount 
of capital available to satisfy the Superintendent’s re- 
quirement that capital equal a particular proportion of 
risk-weighted assets and exposures, and 


(B) is not an amount in respect of a loss protection facility 
required to be deducted from capital under the Superin- 
tendent’s guidelines respecting asset securitization appli- 
cable at that time. 


Related Provisions: 181(4) — Limitations respecting inclusions and deductions; 
190.13 — Capital for Part VI tax. 


History: The opening words of para. 181.3(3)(a) amended, and para. 181.3(3)(e) ad- 
ded, by 2001, c. 17, subsecs. 163(1), (2), applicable after June 27, 1999. The opening 
words formerly read: 


(a) in the case of a financial institution other than an insurance corporation, the 
amount, if any, by which the total at the end of the year of 


Subpara. 181.3(3)(d)(i) amended by 1998. c. 19, s. 196, applicable to 1994 et seq. Sub- 
para. 181.3(3)(d)(i) formerly read: 


(i) the greater of its surplus funds derived from operations (within the meaning 
assigned by subsection 138(12)), computed as if no tax were payable under this 
Part or Part VI for the year, and its attributed surplus for the year, 


Subpara. 181.3(3)(c)(vi) added by 1994. c. 21, subsec. 83(2), applicable to 1992 et seq. 
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Subpara. 181.3(3)(d)(i) substituted by 1994, c. 21, subsec. 83(3), applicable to 1992 et 
seg. That subpara. formerly read: 


(i) the greater of its surplus funds derived from operations (within the meaning 
assigned by subsection 138(12)) and its attributed surplus for the year, 


Cl. 181.3(3)(d)(iv)(E) added by 1994, c. 21, subsec. 83(4), appiicable to 1992 et seq. 


Subpara. 181.3(3)(a)(vi) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 148(1), 
applicable to taxation years ending after June 1989. 


1.T. Technical News: 28 (large corporations tax — long-term debt). 


(4) Investment allowance of financial institution — The in- 
vestment allowance for a taxation year of a corporation that is a 
financial institution is 


(a) in the case of a corporation that was resident in Canada at 
any time in the year, the total of all amounts each of which is the 
carrying value at the end of the year of an eligible investment of 
the corporation; 


(b) in the case of an insurance corporation that was throughout 
the year not resident in Canada, the total of all amounts each of 
which is the carrying value at the end of the year of an eligible 
investment of the corporation that was used or held by it in the 
year in the course of carrying on an insurance. business in 
Canada; 


(c) in the case of an authorized foreign bank, the total of all 
amounts each of which is the amount at the end of the year, 
before the application of risk. weights, that the bank would be 
required to report under the OSFI risk-weighting guidelines if 
those guidelines applied and required a report at that time, of an 
eligible investment used or held by the bank in the year in the 
course of carrying on its Canadian banking business; and 


(d) in any other case, nil. 


Related Provisions: 181(4) — Limitations respecting inclusions and deductions; 
181.3(5) — Meaning of “eligible investment”, 181.5(6) — Whether corporations 
related. 


History: Subsec. 181.3(4) amended by 2001, c. 17, subsec. 163(3), applicable after 
June 27, 1999. Subsec. (4) formerly read: 


(4) The investment allowance of a financial institution for a taxation year is, 


(a) in the case of a financial institution that was resident in Canada at any 
time in the year, the total of all amounts each of which is the carrying value 
at the end of the year of an asset of the financial institution that is a share of, 
the capital stock or long-term debt of another financial institution (other than 
an institution that is exempt from tax under this Part) that is related to the 
institution (and, in the case of a financial institution that is an insurance cor- 
poration, that is non-segregated property within the meaning assigned by 
subsection 138(12)), 


(b) in the case of an insurance corporation that was throughout the year not 
resident in Canada, the total of all amounts each of which is the carrying 
value at the end of the year of an asset of the financial institution that 


(i) is non-segregated property (within the meaning assigned by subsec- 
tion 138(12)), 


(ii) is a share of the capital stock or long-term debt of another financial 
institution (other than an institution that is exempt from tax under this 
Part) that is related to the institution, and 


(iii) was used by it in the year in, or held by it in the year in the course 
of, carrying on an insurance business in Canada, and 


(c) in any other case, nil, 


and, for the purposes of this subsection, a credit union and another credit union 
of which the credit union is a shareholder or member shall be deemed to be 
related to each other. 


Para. 181.3(4)(a), subpara. (4)(b)(ii) and that portion of subsec. (4) following pata. (Cc) 
substituted by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 148(3), (4), (5), applicable to 
taxation years ending after June 1989. Those portions formerly read: 


(a) in the case of a financial institution that was resident in Canada at any 
time in the year, the total of all amounts each of which is the carrying value 
at the end of the year of an asset of the financial institution that is a share of 
the capital stock or long-term debt of another financial institution that is re- 
lated to the institution (and, in the case of a financial institution that is an 
insurance corporation, that is non-segregated property, within the meaning 
assigned by subsection 138(12)), 


(ii) is a share of the capital stock or long-term debt of another financial 
institution that is related to the institution, and 
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and, for the purposes of this subsection, 

(d) a credit union and another credit union of which the credit union is a 
shareholder or member, as the case may be, shall be deemed to be related to 
each other, and 

(e) a particular deposit insurance corporation (within the meaning assigned 
by subsection 137.1(5)), a subsidiary wholly owned corporation of the par- 
ticular deposit insurance corporation that is deemed by subsection 137.1(5.1) 
to be a deposit insurance corporation and a corporation that in relation to the 
particular deposit insurance corporation is a member institution (within the 
meaning assigned by subsection 137.1(5)) shall be deemed to be related to 
each other. 


(5) interpretation — For the purpose of subsection (4), 


(a) an eligible investment of a corporation is a share of the capi- 
tal stock or long-term debt (and, where the corporation is an in- 
surance corporation, is non-segregated property within the 
meaning assigned by subsection 138(12)) of a financial institu- 
tion that at the end of the year 


(i) is related to the corporation, 
(ii) is not exempt from tax under this Part, and 


(iii) is resident in Canada or can reasonably be regarded as 
using the proceeds of the share or debt in a business carried 
on by the institution through a permanent establishment (as 
defined by regulation) in Canada; and 


(b) a credit union and another credit union of which the credit 
union is a shareholder or member are deemed to be related to 
each other. 
History: Subsec. 181.3(5) added by 2001, c. 17, subsec. 163(3), applicable after June 
27, 1999, except that in its application to taxpayers other than authorized foreign banks 
for taxation years that end before 2002, para. 181.3(5)(a) shall be read without refer- 
ence to subpara. (iii). 
Regulations: 8201 (meaning of “permanent establishment” for 181.3(5)(a)(iii)). 
Selected Cases [s. 181.3]: Manufacturers Life Insurance Co. v. R., [2000] 1 C.T.C. 
2481 (TCC) (Balance sheet figures to be used for capital tax base; amounts were not 
“reserves” or “surpluses”’). 
Definitions [s. 181.3]: “amount” — 181(3), 248(1); “attributed surplus” — 181(2), 
Reg. 2405(3), 8602; ‘authorized foreign bank”, “bank”, “business” — 248(1); “Can- 
ada” — 255, Interpretation Act 35(1); “Canadian assets” — 181(2), Reg. 8602: “Cana- 


dian banking business” — 248(1); “Canadian premiums”, “Canadian reserve liabili- 
ties” — 181(2), Reg. 8602; “carrying on’ business in Canada” — 253: “carrying 
value” — 181(3); “corporation” —248(1), Interpretation Act 35(1); “corporeal” — 


Quebec Civil Code art. 899, 906; “credit union” — 137(6), 248(1); “eligible invest- 
ment” — 181.3(5); “financial institution” — 181(1); “fiscal period” — 249, 249.1: “‘in- 
surance corporation”, “life insurance business” — 248(1); “long-term debt’ — 181(1); 
“OSFI risk-weighting guidelines” — 248(1); “permanent establishment” — Reg. 8201; 
“preferred share”, “property”, “regulation” — 248(1); “related’”” — 181.3(5)(b), 
181.5(6), (7), 251(2); “reserves” — 181(1); “resident in Canada” — 250: “share’’, 
“shareholder”, “subsidiary wholly-owned corporation” — 248(1); “taxation year” — 
249; “total assets”, “total premiums”, “total reserve liabilities” — 181(2), Reg. 8602. 


181.4 Taxable capital employed in Canada of non-resi- 
dent — The taxable capital employed in Canada for a taxation year 
of a corporation (other than a financial institution) that was through- 
out the year not resident in Canada is the amount, if any, by which 


(a) the total of all amounts each of which is the carrying value at 
the end of the year of an asset of the corporation used by it in the 
year in, or held by it in the year in the course of, carrying on any 
business carried on by it during the year through a permanent 
establishment in Canada 


exceeds the total of 


(b) the amount of the corporation’s indebtedness at the end of 
the year (other than indebtedness described in any of paragraphs 
181.2(3)(c) to (f)) that may reasonably be regarded as relating to 
a business carried on by it during the year through a permanent 
establishment in Canada, 


(c) the total of all amounts each of which is the carrying value at 
the end of the year of an asset described in subsection 181.2(4) 
of the corporation that was used by it in the year in, or held by it 
in the year in the course of, carrying on any business carried on 
by it during the year through a permanent establishment in Can- 
ada, and 


A 
amend subpara. 18 
sonal property”, 


Income Tax Act 


(d) the total of all amounts each of which is the carrying value at 
the end of the year of an asset of the corporation that 


(i) is a ship or aircraft operated by the corporation in interna- 
tional traffic or is personal property used in its business of 
transporting passengers or goods by ship or aircraft in inter- 
national traffic, and 


pplication: The J ft legislation ( 


to come into fore on Ro: 
Technical Notes: See under 12(4). 


(ii) was used by the corporation in the year in, or held by it in 
the year in the course of, carrying on any business during the 
year through a permanent establishment in Canada, 


if the country in which the corporation is resident imposed 
neither a capital tax for the year on similar assets nor a tax for 
the year on the income from the operation of a ship or aircraft in 
international traffic, of any corporation resident in Canada dur- 
ing the year. 
History: Subpara. 181.4(d)(i) amended by 1998, c. 19, s. 197, applicable to 1995 et 
seq. 
(i) is a ship or aircraft operated by the corporation in international traffic or is 
personal property used in its business of transporting passengers or goods in in- 
ternational traffic, and 


Para. 181.4(d) added by 1994, c. 7, Sch. I (1991, c. 49), s. 149, applicable to taxation 
years ending after June 1989. 
Definitions [s. 181.4]: “amount” — 181(3), 248(1); “business” — 248(1); “Can- 


ada” — 255; “carrying on business in Canada” — 253; “carrying value” — 181(3); 
“corporation” — 248(1), Interpretation Act 35(1); “financial institution” — 181(1); 
“international traffic” — 248(1); “movable” — Quebec Civil Code art. 900-907; “per- 


manent establishment” — 181(2), Reg. 8602; “resident in Canada” — 250. 
Interpretation Bulletins [s. 181.4]: IT-532: Part 1.3 — tax on large corporations. 


181.5 (1) Capital deduction — Subject to subsection (1.1), the 
capital deduction of a corporation for a taxation year is $50 million 
unless the corporation is related to another corporation at any time 
in the taxation year, in which case, subject to subsection (4), its cap- 
ital deduction for the year is nil. 

History: Subsec. 181.5(1) amended by 2003, c. 15, subsec. 86(1), applicable to 2004 
et seq. Subsec. 181.5(1) formerly read: 


(1) The capital deduction of a corporation for a taxation year is $10,000,000 
unless the corporation was related to another corporation at any time in the year, 
in which case, subject to subsection (4), its capital deduction for the year is nil. 


(1.1) Exceptions — For the purposes of applying subsection 
125(5.1), the definitions “unused surtax credit” in subsections 
181.1(6) and 190.1(5), and subsection 225.1(8), the amount of tax 
in respect of a corporation under subsection 181, 1(1) for a taxation 
year is to be determined as if the reference to “$50 million” in sub- 
section (1) were a reference to “$10 million”. 

Related Provisions: 181.5(4.1) — Parallel rule re allocation of $10 million among 
associated corporations. 

History: Subsec. 181.5(1.1) added by 2003, c. 15, subsec. 86(1), applicable to 2004 er 
seq. 


(2) Related corporations — Subject to subsection (4.1), a cor- 
poration that is related to any other corporation at any time in a 
taxation year of the corporation that ends in a calendar year may file 
with the Minister in prescribed form an agreement on behalf of the 
related group of which the corporation is a member under which an 
amount that does not exceed $50 million is allocated among all cor- 
porations that are members of the related group for each taxation 
year of each such corporation ending in the calendar year and at a 
time when it was a member of the related group. 

Related Provisions: 181.5(4) — Amount 
deemed not related. 


History: Subsec, 181.5(2) amended by 2003, c. 15, subsec. 86(1), applicable to 2004 
et seq. Subsec. 181.5(2) formerly read: 


(2) A corporation that is related to any other corporation at any time in a taxation 
year of the corporation ending in a calendar year may file with the Minister in 
prescribed form an agreement on behalf of the related group of which the corpo- 


allocated; 181.5(6) — Corporations 
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ration is a member under which an amount that does not exceed $10,000,000 is 
allocated among all corporations that are members of the related group for each 
taxation year of each such corporation ending in the calendar year and at a time 
when it was a member of the related group. 


Interpretation Bulletins: IT-532: Part 1.3 — tax on large corporations. 
Forms: T2 SCH 36: Agreement among related corporations — Part 1.3 tax. 


(3) Allocation by Minister — Subject to subsection (4.1), the 
Minister may request a corporation that is related to any other cor- 
poration at the end of a taxation year to file with the Minister an 
agreement referred to in subsection (2) and, if the corporation does 
not file such an agreement within 30 days after receiving the re- 
quest, the Minister may allocate an amount among the members of 
the related group of which the corporation is a member for the taxa- 
tion year not exceeding $50 million. 


History: Subsec. 181.5(3) amended by 2003, c. 15, subsec. 86(1), applicable to 2004 
et seq. Subsec. 181.5(3) formerly read: 


(3) Idem — The Minister may request a corporation that is related to any other 
corporation at the end of a taxation year to file with the Minister an agreement 
referred to in subsection (2) and, if the corporation does not file such an agree- 
ment within 30 days after receiving the request, the Minister may allocate an 
amount among the members of the related group of which the corporation is a 
member for the year not exceeding $10,000,000. 


(4) Idem — The least amount allocated for a taxation year to a 
member of a related group under an agreement described in subsec- 
tion (2) or by the Minister pursuant to subsection (3) is the capital 
deduction of that member for that taxation year. 


(4.1) Exceptions — For the purposes of applying subsection 
125(5.1), the definitions “unused surtax credit” in subsections 
181.1(6) and 190.1(5), and subsection 225.1(8), subsections (2) to 
(4) are to be read as if the amount determined under subsection (2) 
or (3), as the case may be, in respect of the corporation for the taxa- 
tion year were that proportion of $10 million that the amount other- 
wise determined in respect of the corporation for the taxation year 
under that subsection is of $50 million. 


History: Subsec. 181.5(4.1) added by 2003, c. 15, subsec. 86(2), applicable to 2004 er 
seq. 


(5) Idem — Where a corporation (in this subsection referred to as 
the “first corporation”) has more than one taxation year ending in 
the same calendar year and is related in 2 or more of those taxation 
years to another corporation that has a taxation year ending in that 
calendar year, the capital deduction of the first corporation for each 
such taxation year at the end of which it is related to the other cor- 
poration is an amount equal to its capital deduction for the first such 
taxation year. 


(6) Idem — Two corporations that would, but for this subsection, 
be related to each other by reason only of 


(a) the control of any corporation by Her Majesty in right of 
Canada or a province, or 


(b) a right referred to in paragraph 251(5)(b), 


are, for the purposes of this section and subsection 181.3(4), 
deemed not to be related to each other except that, where at any 
time a taxpayer has a right referred to in paragraph 251(5)(b) with 
respect to shares and it can reasonably be considered that one of the 
main purposes for the acquisition of the right was to avoid any limi- 
tation on the amount of a corporation’s capital deduction for a taxa- 
tion year, for the purpose of determining whether a corporation is 
related to any other corporation, the corporations are, for the pur- 
poses of this section, deemed to be in the same position in relation 
to each other as if the right were immediate and absolute and as if 


the taxpayer had exercised the right at that time. 
Related Provisions: 256(6), (6.1) — Meaning of “control”. 


History: The closing words of subsec. 181 5(6) amended by 1998, c. 19, s. 198, appli- 
cable after April 26, 1995. The closing words formerly read: 


shall, for the purposes of this section and subsection 181.3(4), be deemed not to 
be related to each other except that, where at any time a taxpayer has a right 
referred to in paragraph 251(5)(b) with respect to shares and it may reasonably 
be considered that one of the main purposes of the acquisition of the right was to 
avoid any limitation on the amount of a corporation’s capital deduction for a 
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taxation year, for the purposes of determining whether a corporation is related to 
any other corporation, the corporations shall, for the purposes of this section, be 

deemed to be in the same position in relation to each other as if the taxpayer 
owned the shares. 


(7) Related corporations that are not associated — For the 
purposes of subsection 181.3(4) and this section, a Canadian-con- 
trolled private corporation and another corporation to which it 
would, but for this subsection, be related at any time shall be 
deemed not to be related to each other at that time where the corpo- 
rations are not associated with each other at that time. 

History: Subsec. 181.5(7) added by 1994, c. 7, Sch. I (1991, c. 49), s. 150, applicable 
to 1991 et seg. and, where a corporation so elected by notifying the Minister of Na- 
tional Revenue in writing before 1992 [1994, c. 7, Sch. VIII (1993, c. 24), s. 159 pro- 
vides that where such an election is made before December 11, 1993, the election shall 
be deemed to have been made before 1992] (and, where applicable, by filing with the 
Minister in prescribed form a revised agreement for the purposes of subsec. 181.5(2)), 
to its 1989 and 1990 taxation years. 

Definitions [s. 181.5]: “amount” — 181(3), 248(1); “calendar year” — Interpreta- 
tion Act 37(1)(a); “control” — 256(6), (6.1); “corporation” — 248(1), Interpretation 
Act 35(1); “Her Majesty” — Interpretation Act 35(1); “Minister”, “prescribed” — 
248(1); “province” — Interpretation Act 35(1); “related” — 181.5(6), (7), 251(2); “re- 
lated group” — 251(4); “share” — 248(1); “taxation year” — 249. 


181.6 Return — Every corporation that is or would, but for sub- 
section 181.1(4), be liable to pay tax under this Part for a taxation 
year shall file with the Minister, not later than the day on or before 
which the corporation is required by section 150 to file its return of 
income for the year under Part I, a return of capital for the year in 
prescribed form containing an estimate of the tax payable under this 
Part by it for the year. 


Related Provisions: 150.1(5) — Electronic filing; 235 — Penalty for failure to file 
return even where no balance owing. 

History: S. 181.6 amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 108, to add “that is 
or would, but for subsection 181.1(4), be”, applicable to 1992 er seq. 

Definitions [s. 181.6]: “corporation” — 248(1), Interpretation Act 35(1); “Min- 
ister” — 248(1); “taxation year” — 249. 

Forms: T2 SCH 33: Part 1.3 tax on large corporations; T2 SCH 34: Part 1.3 tax on 
financial institutions; T2 SCH 35: Part I.3 tax on large insurance corporations; T2 SCH 
342: Nova Scotia tax on large corporations; T2 SCH 343: Nova Scotia tax on large 
corporations — agreement among related corporations; T2 SCH 37: Calculation of un- 
used surtax credit: T2 SCH 361; New Brunswick tax on large corporations; T2 SCH 
362: New Brunswick tax on large corporations — agreement among related 
corporations. 


181.7 Provisions applicable to Part — Sections 152, 158 and 
159, subsection 161(11), sections 162 to 167 and Division J of Part 
I apply to this Part with such modifications as the circumstances 
require and, for the purpose of this section, paragraph 152(6)(a) 
shall be read as follows: 


“(a) a deduction under section 181.1(4) in respect of any un- 
used surtax credit (within the meaning assigned by subsection 
181.1(6)) for a subsequent taxation year,” 


Related Provisions: 157(1), (2), (2.1) —Instalment and payment obligations; 
161(1), (4.1) — Interest. 


History: S. 181.7 substituted for 181.7 to 181.9 by 1994, c. 7, Sch. VIII (1993, c. 24), 
s. 109, applicable to 1992 et seq. Ss. 181.7 to 181.9 formerly read: 


181.7 (1) Payment of tax — Every corporation liable to pay tax under this Part 
for a taxation year shall pay to the Receiver General in respect of the year 


(a) either 


(i) on or before the last day of each month in the year, ‘2 of the amount 
estimated by it to be its tax payable under this Part for the year, 


(ii) on or before the last day of each month in the year, ‘io of its first 
instalment base for the year, or 


(iii) on or before the last day of each of the first two months in the year, 
12 of its second instalment base for the year, and on or before the last 
day of each of the following months in the year, '/io of the amount by 
which its first instalment base for the year exceeds '/o of its second in- 
stalment base for the year; and 


(b) the remainder of its tax payable under this Part for the year, on or before 
the day on or before which the corporation is, pursuant to paragraph 
157(1)(b), required to pay the remainder of its tax payable under Part I for 
the year or would be so required if a remainder of that tax were payable and, 
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where the corporation so elects in its return of income under this Part for the 
year, if clause 157(1)(b)(i)(A) were read as follows: 


“(A) the corporation carried on an active business in Canada in the 
year or in its immediately preceding taxation year, and” 


instalment bases — In this section, 


© 


(a) the first instalment base of a corporation for a particular taxation year is 
the product obtained when the tax payable under this Part by the corporation 
for its taxation year immediately preceding the particular year is multiplied 
by the ratio that 365 is of the number of days in that preceding year, and 


(b) the second instalment base of a corporation for a particular taxation year 
is the amount of the first instalment base of the corporation for its taxation 
year immediately preceding the particular year, 


but where a particular taxation year of a corporation that was formed as a result 
of an amalgamation or merger is its first taxation year ending after the amalga- 
mation or merger, as the case may be, 


(c) its first instalment base for the particular year is the total of all amounts 
each of which is the product obtained when the tax payable under this Part 
by a corporation that entered into the amalgamation or merger, for its last 
taxation year preceding the amalgamation or merger is multiplied by the ra- 
tio that 365 is of the number of days in that year, and 


(d) its second instalment base for the particular year is the total of all 
amounts each of which is an amount equal to the first instalment base of a 
corporation that entered into the amalgamation or merger, for its last taxa- 
tion year preceding the amalgamation or merger. 


181.8 (1) Interest — Where, at any time after the day on or before which a cor- 
poration is required to pay the remainder of its tax payable under this Part for a 
taxation year, 

(a) the amount of its tax payable under this Part for the year 
exceeds 


(b) the total of all amounts each of which is the amount paid at or before that 
time on account of its tax payable and applied as at that time by the Minister 
against the corporation’s liability for an amount payable under this Part for 
the year, 
the corporation shall pay to the Receiver General interest at a prescribed rate on 
the excess, computed for the period during which that excess is outstanding. 


(2) Idem — Where a corporation that is required by this Part to pay. an instal- 
ment of tax has failed to pay all or any part thereof on or before the day on or 
before which the instalment was required to be paid, it shall pay to the Recéiver 
General, in addition to the interest payable under subsection (1), interest at a 
prescribed rate on the amount that it failed to pay, computed from the day on or 
before which the amount was required to be paid to the earlier of the day of 
payment and the beginning of the period in respect of which the corporation is 
required to pay interest thereon under that subsection. 


(3) Limitation on instalments — For the purposes of subsection (2), where a 
corporation is required to pay an instalment of tax for a taxation year computed 
by reference to a method described in subsection 181.7(1), the corporation shall 
be deemed to have been liable to pay an instalment computed by reference to 


(a) its tax payable under this Part for the year, 
(b) its first instalment base for the year, or 


(c) its second instalment base for the year and its first instalment base for the 
year, 
whichever method gives rise to the least amount required to be paid by the cor- 
poration on or before the days referred to in subparagraphs 181.7(1)(a)(i) to (iii), 


181.9 Provisions applicable to Part — Sections 152, 158 and 159, subsections 
161(2.1), (2.2) and (11), sections 162 to 167 and Division J of Part I are applica- 
ble to this Part with such modifications as the circumstances require. 


Para. 181.7(1)(b) substituted by 1994, c. 7, Sch. II (1991. c. 49), s. 151, applicable to 
taxation years ending after June 1989, except that, in its application to taxation years 
ending before 1991, an election referred to in the para. made by a corporation by noti- 
fying the Minister of National Revenue in writing before 1992 [1994, ¢. 7, Sch. VIII 
(1993, c. 24), s. 159 provides that where such an election is made before December 11, 
1993, the election shall be deemed to have been made before 1992] shall be deemed to 
have been made by the corporation in its return of income under Part I.3 for the taxa- 
tion year to which the election relates. Para. 181.7(1)(b) formerly read: 


(b) the remainder of its tax payable under this Part for the year, on or before the 


day on or before which the corporation is, pursuant to paragraph 157(1)(b), re- 
quired to pay the remainder of its tax payable under Part I for the year or would 
be so required if a remainder of that tax were payable. 


Definitions [s. 181.7]: “unused surtax credit” — 181.1(6). 
Interpretation Bulletins [s. 181.7]: IT-532: Part 1.3 — tax on large. corporations. 


181.71 Provisions applicable — Crown corporations — 
Section 27 applies to this Part with any modifications that the cir- 
cumstances require. 


Income Tax Act 


History: S. 181.71 added by 1998, c. 19, s. 199, applicable to taxation years that end 
after June 1989. 


Interpretation Bulletins [s. 181.71]: IT-532: Part 1.3 — tax on large corporations. 


PART Il — TOBACCO MANUFACTURERS’ 
SURTAX 


182. (1) Surtax — Every corporation shall pay a tax under this 
Part for each taxation year equal to 50% of the corporation’s Part I 
tax on tobacco manufacturing profits for the year. 
Related Provisions: 182(2) — Calculation of Part I tax; 183 — Return and payment 
of tax. 
History: Subsec. 182(1) amended to replace “40%” with “50%” by 2001, c. 16, s. 43, 
applicable to taxation years ending after April 5, 2001, except that, in its application to 
a corporation’s taxation year that includes that day, the subsec., as amended, shall be 
read as follows: 
(1) Surtax — Every corporation shall pay a tax under this Part for the corpora- 
tion’s taxation year that includes April 5, 2001, equal to the total of 


(a) 40% of that proportion of the corporation’s Part I tax on tobacco manu- 
facturing profits for the year that the number of days in the year that are 
before April 6, 2001, is of the total number of days in the year, and 


(b) 50% of that proportion of the corporation’s Part I tax on tobacco manu- 
facturing profits for the year that the number of days in the year that are after 
April 5, 2001, is of the total number of days in the year. 


Subsec. 182(1) amended by 2000, c. 30, s. 173, applicable to taxation years that end 


= 


after February 8, 2000. The subsec. formerly read: 


(1) Surtax — Every corporation shall pay a tax under this Part for each taxation 
year equal to 40% of that proportion of the corporation’s Part I tax.on tobacco 
manufacturing profits for the year that 


(a) the number of days in the year that are after February 8, 1994 and before 
February 9, 2000 


is of 
(b) the number of days in the year. 


Para. 182(1)(a) amended by 1997, c. 26, s. 77, applicable to taxation years ending after 
February 8, 1997. Para. (a) formerly read: 


(a) the number of days in the year that are after February 8, 1994 and before 
February 9, 1997 
(2) Definitions — In this Part, 


“Part I tax on tobacco manufacturing profits” of a corporation 
for a taxation year means 21% of the amount determined by the 
formula 


where 


A’ is the amount that would be the corporation’s Canadian manu- 
facturing and processing profits for the year, within the meaning 
assigned by subsection 125.1(3), if the total of all amounts, each 
of which is the corporation’s loss for the year from an active 
business, other than tobacco manufacturing, carried on by it in 
Canada, were equal to the lesser of 


(a) that total otherwise determined, and 


(b) the total of all amounts, each of which is the amount of 
the corporation’s income for the year from an active busi- 
hess, other than tobacco manufacturing, carried on by it in 
Canada. 
B is the corporation’s tobacco manufacturing capital and labour 
cost for the year, 


C is the total: of the corporation’s cost of manufacturing and 
processing capital for the year and its cost of manufacturing and 
processing labour for the year, within the meanings assigned by 
regulations made for the purposes of section 125.1, and 

D is 


(a) where the corporation is a Canadian-controlled private 
corporation throughout the year, the corporation’s business 


limit for the year as determined for the purpose of section 
125, and 


(b) in any other case, nil; 
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Related Provisions: 257 — Formula cannot calculate to less than zero. 


Regulations: 5202, 5204 (cost of manufacturing and processing capital, cost of man- 
ufacturing and processing labour). 


“tobacco manufacturing” means any activity (other than farming) 
relating to the manufacture or processing in Canada of tobacco or 
tobacco products in or into any form that is, or would after any fur- 
ther activity become, suitable for smoking; 


“tobacco manufacturing capital and labour cost” of a corpora- 
tion for a taxation year means the total of the amounts that would be 
the corporation’s cost of manufacturing and processing capital for 
the year and its cost of manufacturing and processing labour for the 
year, within the meanings assigned by regulations made for the pur- 
pose of section 125.1, if the manufacturing or processing referred to 
in the definition “qualified activities” in those regulations were to- 
bacco manufacturing. 


Regulations: 5202, 5204 (cost of manufacturing and processing capital, cost of man- 
ufacturing and processing labour). 


History: S. 182 added by 1994, c. 29, s. 16, applicable to taxation years ending after 
February 8, 1994. 

Definitions [s. 182]: “active business”, “amount” — 248(1); “business limit” — 
125(2)-(5); “Canada” — 255; “‘Canadian-controlled private corporation” — 125(7), 
248(1); “carried on in Canada” — 253; “corporation” — 248(1), Interpretation Act 
35(1); “farming” — 248(1); “Part I tax on tobacco manufacturing profits” — 182(2); 
“taxation year” — 249; “tobacco manufacturing”, “tobacco manufacturing capital and 
labour cost” — 182(2). 


183. (1) Return — Every corporation that is liable to pay tax under 
this Part for a taxation year shall file with the Minister a return for 
the year in prescribed form not later than the day on or before 
which the corporation is required by section 150 to file its return of 
income for the year under Part I. 


Related Provisions: 150(1)(a) — Deadline for return; 150.1(5) — Electronic filing. 
Forms: T2 SCH 46: Part II] — tobacco manufacturers’ surtax. 


(2) Payment — Every corporation shall pay to the Receiver Gen- 
eral on or before its balance-due day for each taxation year its tax 
payable under this Part for the year. 


History: Subsec. 183(2). amended by 2000, c. 30, s. 174, applicable to taxation years 
that end after February 8, 2000. The subsec. formerly read: 


(2) Payment — Every corporation shall pay to the Receiver General on or 
before the later of June 30, 1994 and the last day of the second month after the 
end of each taxation year its tax payable under this Part for the year. 


(3) Provisions applicable — Subsections 150(2) and (3), sec- 
tions 151, 152, 158 and 159, subsections 161(1) and (11), sections 
162 to 167 and Division J of Part I apply to this Part with such 
modifications as the circumstances require. 

History: S. 183 added by 1994, c. 29, s. 16, applicable to taxation years ending after 
February 8, 1994. 


Definitions [s. 183]: “balance-due day” — 248(1); “corporation” — 248(1), /nter- 
pretation Act 35(1); “Minister”, “prescribed” — 248(1); “prescribed rate’ — Reg. 
4301; “taxation year” — 249. 


Part Il.1 — TAX ON CORPORATE 
DISTRIBUTIONS 


183.1 (1) Application of Part — This Part applies to a corpora- 
tion (other than a mutual fund corporation) for a taxation year in 
which the corporation, at any time in the year, 


(a) was a public corporation; or 


(b) was resident in Canada and had a class of shares outstanding 
that were purchased and sold in the manner in which such shares 
normally are purchased and sold by any member of the public in 
the open market. 


(2) Tax payable — Where, as a part of a transaction or series of 
transactions or events, 


(a) a corporation, or any person with whom the corporation was 
not dealing at arm’s length, has, at any time, paid an amount, 


S. 183.1 


directly or indirectly, to any person as proceeds of disposition of 
any property, and 


(b) all or any portion of the amount may reasonably be consid- 
ered, having regard to all the circumstances, tc have been paid 
as a substitute for dividends that would otherwise have been 
paid in the normal course by the corporation, 


the corporation shall, on or before its balance-due day for its taxa- 
tion year that includes that time, pay tax of 45% of that amount or 
portion of it, as the case may be. 

Related Provisions: 248(10) — Series of transactions. 


History: The closing words of subsec. 183.1(2) amended by 2003, c. 15, s. 119, appli- 
cable to taxation years that begin after June 2003. The closing words formerly read: 


the corporation shall, on or before the day on or before which it is required to 
file its return of income under Part I for its taxation year that includes that time, 
pay a tax of 45% of that amount or portion thereof, as the case may be. 


(3) Stock dividend — Where, as a part of a transaction or series 
of transactions or events, 


(a) a share was issued by a corporation as a stock dividend and 
the amount of the stock dividend was less than the fair market 
value of the share at the time that it was issued, and 


(b) the share or any other share of the capital stock of the corpo- 
ration was purchased, directly or indirectly, by the corporation, 
or by a person with whom the corporation was not dealing at 
arm’s length, for an amount in excess of its paid-up capital, 


that excess shall, for the purposes of subsection (2), be deemed to 
have been paid as a substitute for dividends that would otherwise 
have been paid in the normal course by the corporation. 


(4) Purchase of shares — Where, as a part of a transaction or 
series of transactions or events, 


(a) a share of the capital stock of a corporation was purchased, 
directly or indirectly, by the corporation, or any person with 
whom the corporation was not dealing at arm’s length, and 


(b) any portion of the amount paid for the share may reasonably 
be considered, having regard to all the circumstances, as consid- 
eration for a dividend that had been declared, but not yet paid, 
on the share, 


that portion of the amount shall, for the purposes of subsection (2), 
be deemed to have been paid as a substitute for dividends that 
would otherwise have been paid in the normal course by the corpo- 
ration notwithstanding that the dividend was actually paid 
thereafter. 


(5) Indirect payment — Where, as a part of a transaction or se- 
ries of transactions or events, a person received a payment from a 
corporation, or from any person with whom the corporation was not 
dealing at arm’s length, in consideration, in whole or in part, for 
paying an amount to any other person as proceeds of disposition of 
any property, the corporation shall, for the purposes of subsection 
(2), be deemed to have paid the amount indirectly to the other 
person. 


(6) Where subsec. (2) does not apply — Subsection (2) does 
not apply if none of the purposes of the transaction or series of 
transactions or events referred to therein may reasonably be consid- 
ered, having regard to all the circumstances, to have been to enable 
shareholders of a corporation who are individuals or non-resident 
persons to receive an amount, directly or indirectly, as proceeds of 
disposition of property rather than as a dividend on a share that was 
of a class that was listed on a stock exchange or that was purchased 
and sold in the manner in which shares are normally purchased and 
sold by any member of the public in the open market. 


(7) Where subsec. 110.6(8) does not apply — Where this 
section has been applied in respect of an amount, subsection 
110.6(8) does not apply to the capital gain in respect of which the 
amount formed all or a part of the proceeds of disposition. 

Definitions [s. 183.1]: “adjusted cost base” —54, 248(1); “amount” — 248(1): 
“arm’s length” — 251(1); “Canada” — 255; “capital gain” — 39(1)(a), 248(1); “class 
of shares’ — 248(6); “corporation” — 248(1), Interpretation Act 35(1); “dividend”, 


1265 


S. 183.1 Income Tax Act 


“employee”, “individual” — 248(1); “mutual fund corporation” — 131(8), 248(1): 
“non-resident” — 248(1); “paid-up capital” — 89(1), 248(1); “person”, “prescribed”, 
“property” — 248(1); “public corporation” — 89(1), 248(1); “resident in Canada” — 
250; “series of transactions” — 248(10); “share’’, “shareholder” — 248(1); “substituted 
property’ — 248(5); “taxation year’ — 249. 


183.2 (1) Return — Every corporation liable to pay tax under this 
Part for a taxation year shall, on or before the day on or before 
which it is required to file its return of income under Part I for the 
year, file with the Minister a return for the year under this Part in 
prescribed form. 


Related Provisions: 150.1(5) — Electronic filing. 


Forms: T2141: Part [1.1 tax return — tax on corporate distributions. 


(2) Provisions applicable to Part — Subsections 150(2) and 
(3), sections 152, 158 and 159, subsections 160.1(1) and 161(1) and 
(11), sections 162 to 167 and Division J of Part I are applicable to 
this Part with such modifications as the circumstances require. 
Definitions [s. 183.2]: ‘corporation’ — 248(1), Interpretation Act 35(1); “Minister”, 
“prescribed” — 248(1); “taxation year” — 249. 


PART Ill — ADDITIONAL TAX ON 
EXCESSIVE ELECTIONS 


184. (1) [Repealed under former Act] 


(2) Tax on excessive elections — Where a corporation has 
elected in accordance with subsection 83(2), 130.1(4) or 131(1) in 
respect of the full amount of any dividend payable by it on shares of 
any Class of its capital stock and the full amount of the dividend 
exceeds the portion thereof deemed by that subsection to be a capi- 
tal dividend or capital gains dividend, as the case may be, the cor- 
poration shall, at the time of the election, pay a tax under this Part 
equal to */4 of the excess. 


Proposed Amendment — 184(2) 


(2) Tax on excessive elections — If a corporation has elected 
in accordance with subsection 83(2), 130.1(4) or 131(1) in respect 
of the full amount of any dividend payable by it on shares of any 
class of its capital stock (in this section referred to as the “original 
dividend”) and the full amount of the original dividend exceeds 
the portion of the original dividend deemed by that subsection to 
be a capital dividend or capital gains dividend, as the case may be, 
the corporation shall, at the time of the election, pay a tax under ~ 
this Part equal to °*/s of the excess. 


Application: The July 18, 2005 draft legislation (Part 2— technical), s. 163, will 
amend subsec. 184(2) to read as above, applicable to original dividends paid by a 
corporation after its 1999 taxation year. a 

Technical Notes: Under section 83, a private corporation can identify a dividend 
as a “capital dividend,” with the result that the dividend is not taxable to the share- 
holders who receive it. In concept, a capital dividend is a distribution of the non- 
taxable portion of the corporation’s capital gains, which portion is recorded in the 
corporation’s “capital dividend account”. A similar mechanism allows mutual fund 
corporations and mortgage investment corporations to designate a dividend as a 
“capital gains dividend” — which is taxable to the shareholder, but as a capital gain. 


Part IIT of the Act (sections 184 and 185) applies a special tax to a corporation that 
designates as a capital dividend or a capital gains dividend an amount that exceeds 
the amount available to be paid as such a dividend. If the corporation obtains the 
consent of its shareholders, it can avoid the special tax by treating the excess amount 
as a separate taxable dividend... : : 


These amendments simplify Part III and update its language, reduce the rate of the — 
special tax, and modify the requirement for shareholder consent to the recharacteriza- 
tion of an excessive dividend. These amendments apply to dividends that are paid by 
a corporation after its 1999 taxation year, with a special transitional rule for elec- 
tions, described below in the notes to subsection 184(5). _ 


Subsection 184(2) applies the tax under Part II] of the Act to the amount by which a 
dividend paid by a corporation as a capital dividend or a capital gains dividend ex- 
ceeds the amount eligible to be so designated. For greater clarity, the subsection is 
amended to refer to the full amount of the initial dividend as the “original dividend.” 
That term is then used elsewhere in amended Part Hl. 


The rate of tax imposed by subsection 184(2) is also changed, as part of a series of 
amendments that reflect recent and planned reductions in tax rates. The rate is re. 
duced from 75% of the excess capital gains dividend to 60% of the excess. 


Related Provisions: 18(1)(t)— Tax is non-deductible; 87(2)(z.2) — Amalgama- 
tion — continuing corporation; 184(3)— Election to treat excess as a separate 


dividend. 


(2.1) Reduction of excess — Notwithstanding subsection (2), 
where a corporation has elected in accordance with subsection 
83(2) in respect of the full amount of a dividend that became paya- 
ble by it at a particular time in its 1988 taxation year and before 
June 18, 1987, the amount of the excess referred to in subsection (2) 
in respect of the dividend shall be deemed, for the purposes of sub- 
section (2), to be the amount of the excess that would have been 
determined under subsection (2) in respect of the dividend if the 


1999 taxation year. 
Technical Notes: Subsection 184(2.1) is a transitional rule that applies to certai 
dividends that became payable before June 18, 1987. That subsection has lapsed and is 
repealed. _ oe oo : 7 


(3) Election to treat excess as separate dividend — Where, 
in respect of a dividend payable at a particular time after 1971, a 
corporation would, but for this subsection, be required to pay a tax 
under this Part equal to all or a portion of an excess referred to in 
subsection (2) of this section or subsection 184(1) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, it 
may elect in prescribed manner on or before a day that is not later 
than 90 days after the day that is the later of December 15, 1977 
and the day of mailing of the notice of assessment in respect of the 
tax that would otherwise be payable under this Part, and on such an 
election being made, subject to subsection (4), the following rules 
apply: 
(a) the amount by which the full amount of the dividend exceeds 
the amount of the excess shall be deemed for the purposes of the 
election that the corporation made in respect of the dividend 
under subsection 83(2), 130.1(4) or 131(1) of this Act or subsec- 
tion 83(1) of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, and for all other purposes of this Act 
to be the full amount of a separate dividend that became payable 
at the particular time; 
(b) such part of the excess as the corporation may claim shall, 
for the purposes of any election in respect thereof under subsec- 
tion 83(2), 130.1(4) or 131(1) of this Act or subsection 83(1) of 
the Income Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952, and, where the corporation has so elected, for all pur- 
poses of this Act, be deemed to be the full amount of a separate 
dividend that became payable immediately after the particular 
time; 
(c) the amount by which the excess exceeds any portion deemed 
by paragraph (b) to be a separate dividend for all purposes of 
this Act shall be deemed to be a separate dividend that is a taxa- 
ble dividend that became payable at the particular time; and 


(d) each person who held any of the issued shares of the class of 
shares of the capital stock of the corporation in respect of which 
the full amount of the dividend was paid shall be deemed 


(i) not to have received any portion of the dividend, and 


(li) to have received at the time the dividend was paid the 
proportion of any separate dividend, determined under para- 
graph (a), (b) or (c), that the number of shares of that class 
held by the person at the time the dividend was paid is of the 
number of shares of that class outstanding at that time except 
that, for the purpose of Part XIII, a separate dividend that is a 
taxable dividend, a capital dividend or a life insurance capital 
dividend shall be deemed to have been paid on the day that 
the election in respect of this subsection is made. 


Proposed Amendment — 184(3) 


(3) Election to treat excess as separate dividend — If, in : 
respect of an original dividend payable at a particular time, a cor- 
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poration would, but for this subsection, be required to pay a tax 
under this Part in respect of an excess referred to in subsection 
(2), and the corporation elects in prescribed manner on or before 
the day that is 90 days after the day of mailing of the notice of 
assessment in respect of the tax that would otherwise be payable 


under this Part, the following rules apply: Le 
(a) the portion of the original dividend deemed 
83(2), 130.1(4) or 131(1) to be a capital divi 
gains dividend, as the case may be, is deem: 
of this Act to be the amount of a separate div 
payable at the particular time; a - 
(b) if the corporation identifies in its election any part of the. 
excess, that part is, for the purposes of any election under sub- 
section 83(2), 130.1(4) or 131(1) in respect of that part, and, 
where the corporation has so elected, for all purposes of this 
Act, deemed to be the amount of a separate dividend that be- 
came payable immediately after the particular time; 
(c) the amount by which the excess exceeds any portion — 
deemed by para ) t 
poses of this A 
that became payable at the particular time; and |  . 

_ (d) each person who held any of the issued shares of the class _ 
of shares of the capital stock of the corporation in respect of 

which the original dividend was paid is deemed __ 


(i) not to have received any portion of the original divi- : 


dend, and _ 
(ii) to have received, at the time that any e dividend - 
determined under any of paragraphs ( came paya-_ 


ble, the proportion of that divide 
shares of that class held by the pers 
is of the number of shares of that cl 
particular time except that, for the purpose of Pa 
separate dividend is deemed to be paid on the day that the © 
election in respect of this subsection is made. _ 


Application: The July 18, 2005 draft legislation (Part 2 — technical), s. 163, will 
amend subsec. 184(3) to read as above, applicable to original dividends paid by a 
corporation after its 1999 taxation year. 


tion 184(3) allows a corporation that would otherwise be. 


bse 


1 respect of an excessive capital dividend or capital gains 


a separate taxable dividend, and thus to av 
update and clarify its language. 


The subsection is amend 


Related Provisions: 184(4) — Concurrence with election; 184(5) — Exception for 
non-taxable shareholders; 220(3.2), Reg. 600(b)— Late filing or revocation of 
election. 

Regulations: 2106 (prescribed manner). 

1.T. Application Rules: 69 (meaning of “chapter 148 of tar) 

Interpretation Bulletins: IT-66R6: Capital dividends. 


Information Circulars: 92-1: Guidelines for accepting late, amended or revoked 
elections. 


(3.1) Election to treat dividend as loan — Where a corpora- 
tion has elected in accordance with subsection 83(1) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, in 
respect of the full amount of any dividend that became payable by it 
at a particular time after March 31, 1977 and before 1979 and the 
corporation made a reasonable attempt to correctly determine its 
tax-paid undistributed surplus on hand immediately before the par- 
ticular time and its 1971 capital surplus on hand immediately before 
the particular time and all or any portion of the dividend 


(a) has given rise to a gain from the disposition of a share of the 
corporation by virtue of subsection 40(3), or 


(b) is an excess referred to in subsection 184(1) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, 


if the corporation so elects under this subsection, 


(c) in any case referred to in paragraph (a), not later than De- 
cember 31, 1982 or such earlier day as is 90 days after the latest 
of 


(i) February 26, 1981, 


b) to be a separate dividend for all pur- _ 
leemed to be a separate taxable dividend _ 


oid the te. 


(ii) the day on which a notice of assessment or reassessment 
is mailed to a shareholder of the corporation in respect of a 
gain referred to in paragraph (a), and 


(iii) such day as is agreed to by the Minister in writing, or 
(d) in any other case, not later than 90 days after the later of 
(i) February 26, 1981, and 


(ii) the day on which the Minister notifies the corporation by 
registered letter that it has an excess referred to in subsection 
184(1) of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, in respect of the dividend, 


and the penalty referred to in subsection (5) in respect of the elec- 
tion is paid by the corporation at the time the election is made, the 
following rules apply: 


(e) the whole dividend or such portion of it as the corporation 
may claim shall, for the purposes of this Act, be deemed not to 
be a dividend but to be a loan made at the particular time by the 
corporation to the persons who received all or any portion of the 
dividend if the full amount of the loan is repaid to the corpora- 
tion before such date as is stipulated by the Minister and the 
corporation satisfies such terms and conditions as are specified 
by the Minister, and 


(f) sections 15 and 80.4 do not apply to such a loan. 


__ Proposed Repeal — 184(3.1) 
Application: The July 18, 2005 draft legislation (Part 2 — technical), s. 163, will re- 
peal subsec. 184(3.1), applicable to original dividends paid by a corporation after its 


1999 taxation year. _ 
Technical Notes: See under 184(2.1). 


Related Provisions: 248(7)(a) — Mail deemed received on day mailed. 


Selected Cases [subsec. 184(3.1)]: Special Risks Holdings Inc. y. Canada, [1995] 
1 C.T.C. 202 (FCA); affirming [1994] 2 C.T.C. 274 (FCTD) (No reasonable attempt to 
correctly determine surpluses). 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-66R6: Capital dividends. 


(3.2) Idem — Where a corporation has elected in accordance with 
subsection 83(2) in respect of the full amount of any dividend that 
became payable by it at a particular time after December 3, 1985 
and before 1986 and the corporation made a reasonable attempt to 
correctly determine its capital dividend account immediately before 
the particular time and all or any portion of the dividend is an ex- 
cess referred to in subsection (2), if 


(a) the corporation so elects under this subsection not later than 
90 days after the later of 


(i) December 19, 1986, and 


(ii) the day on which the Minister notifies the corporation by 
registered letter that it has an excess referred to in subsection 
(2) in respect of the dividend, and 


(b) the penalty referred to in subsection (5) in respect of the 
election is paid by the corporation at the time the election under 
this subsection is made, 


the following rules apply: 


(c) the whole dividend or such portion of it as the corporation 
may claim shall, for the purposes of this Act, be deemed not to 
be a dividend but to be a loan made at the particular time by the 
corporation to the persons who received all or any portion of the 
dividend if the full amount of the loan is repaid to the corpora- 
tion before such date as is stipulated by the Minister and the 
corporation satisfies such terms and conditions as are specified 
by the Minister, and 


(d) sections 15 and 80.4 do not apply to such a loan. 


_ Proposed Repeal — 184(3.2) 


Application: The July 18, 2005 draft legislation (Part 2 — technical), s. 163, will re- 
peal subsec, 184(3.2), applicable to original dividends paid by a corporation after its 
1999 taxation year. 


Technical Notes: Sce under 184(2.1). 


Related Provisions: 248(7)(a) — Mail deemed received on day mailed. 
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S. 184(3.2) 


interpretation Bulletins: IT-66R6: Capital dividends. 


(4) Concurrence with election — An election under subsection 
(3) is not valid unless 


(a) it is made with the concurrence of the corporation and all its 
shareholders 


(i) who received or were entitled to receive all or any portion 
of the dividend in respect of which a tax would, but for sub- 
section (3), be payable under this Part, and 


(ii) whose addresses were known to the corporation; and 
(b) either 


(i) it is made on or before the day that is 30 months after the 
day on which the dividend became payable, or 


(ii) each shareholder described in subparagraph (a)(i) concurs 
with the election, in which case, notwithstanding subsections 
152(4) to (5), such assessment of the tax, interest and penal- 
ties payable by each such shareholder for any taxation year 
may be made as is necessary to take the corporation’s elec- 
tion into account. 


_ Proposed Amendment - — -184(4) 


(4) Concurrence with election aan oe 
tion (3) is valid only if 


(a) it is made with the concurrence : the corporation and al 
its shareholders Li . 


G) who received or were entitled to receive © all oa 
tion of the original dividend, and 


(ii) whose addresses v were known to the corporation; and : 
© either 


(i) it is made on or f before the dy ee 30 months ‘alter 
the day on which the original dividend became payable, or 


(i) each shareholder described in subpara aph (a)(i) con- 

curs with the election, in which case, notwithstanding sub-— 
sections 152(4) to (5), any assessment of the ta 

and penalties payable by each of those shareholders for any 
taxation year shall be made that is necessary to take the : 

_ corporation’s election into account. | 
Application: The July 18, 2005 draft legislation (Part a 5. 163, wa 


amend subsec. 184(4) to read as above, Applicable to ae dividends paid by a. 
corporation after its 1999 taxation year. 


Technical Notes: Subsection 184(4) oo eG the quences for spaieholeers 
consent to the recharacterization, under subsection 184(3), of an excessive capital 
dividend or capital gains dividend. This ees) is amended. 0 update and clarify 
its language. / : er 


— subsec- 


Related Provisions: 185 — Assessment of tax. 


(5) Penalty — The penalty in respect of an election under subsec- 
tion (3.1) or (3.2) in relation to a particular dividend is an amount 
equal to the product obtained when $500 is multiplied by the pro- 
portion that the number of months or parts of months during the 
period commencing on the day the dividend became payable and 
ending on the day on which that election was made is of 12. 


Proposed Amendment. —1 84(5) 


(5) Exception for non-taxable shareholders. a lf vee per- 
son who, in respect of an election made under subsection (3), is 
deemed by subsection (3) to have received : a dividend at a particu- 
lar time is also, at the particular time, a person all of whose taxa- 
ble income is exempt from tax under Part I, : 


(a) subsection (4) does not apply to the election: and 


(b) the election is valid only if it is made on or before the abe 
_ that is 30 months after the May on. which the original dividend 
- became payable. / 
Application: The July 18, 2005 draft ee eae. 2. ne . 163, wall 
amend subsec. 184(5) to read as above, applicable to original dividends paid. by | a 
corporation after its 1999 taxation year except that, for the purpose of subsec. 184(5), : 
as amended, an election made before the 90th day after the amending legislation i is 
assented to is deemed to have been made in a timely manner. _ oS 
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Sole ss a New subsecti 


timely manner if it is + made w thin 
Assent. —. 


Related Provisions: 18(1)(t)— Penalty is non-deductible; 220(3.1) — Waiver of 
penalty by CRA. 
History: Subsec. 184(4) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 152, applica- 
ble to elections made after July 13, 1990. Subsec. 184(4) formerly read: 
(4) Concurrence with election — An election under subsection (3), (3.1) or 
(3.2) is not valid unless it is made with the concurrence of the corporation and all 
the shareholders who received or were entitled to receive all or any portion of the 
dividend in respect of which a tax would, but for subsection (3), (3.1) or (3.2), be 
payable under this Part or under Part I and whose addresses were known to the 
corporation. 
Definitions [s. 184]: “amount”, “assessment” — 248(1); “capital gain” — 39(1)(a), 
248(1); “capital dividend” — 83(2), 248(1); “class of shares” — 248(6); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “dividend”, “life insurance capital dividend”, 
“Minister” — 248(1); “month” — Interpretation Act 35(1); “original dividend” — 
184(2); “person”, “prescribed”, “share”, “‘shareholder’” — 248(1); “taxable divi- 
dend” — 89(1), 248(1); “taxable income” — 248(1); “taxation year’ — 249; “writ- 
ing” — Interpretation Act 35(1). 


Interpretation Bulletins: IT-66R6: Capital dividends. 


185. (1) Assessment of tax — The Minister shall, with all due 
dispatch, examine each election made by a corporation in accor- 
dance with subsection 83(2), 130.1(4) or 131(1), assess the tax, if 
any, payable under this Part in respect of the election and send a 
notice of assessment to the corporation. 


Related Provisions: 184 — Tax on excessive election; 227(14) — No application to 
corporation exempt under s. 149, 


(2) Payment of tax and interest — Where an election has been 
made by a corporation in accordance with subsection 83(2), 
130.1(4) or 131(1) and the Minister mails a notice of assessment 
under this Part in respect of the election, that part of the amount 
assessed then remaining unpaid and interest thereon at the pre- 
scribed rate computed from the day of the election to the day of 
payment is payable forthwith by the corporation to the Receiver 
General. 

Related Provisions: 221.1 — Application of interest where legislation retroactive; 
248(7) — Mail deemed received on day mailed; 248(11) — Interest compounded daily. 
Regulations: 4301(a) (prescribed rate of interest). 


(3) Provisions applicable to Part — Subsections 152(3), (4), 
(5S), (7) and (8) and 161(11), sections 163 to 167 and Division J of 
Part I are applicable to this Part with such modifications as the cir- 
cumstances require. 


(4) Joint and several liability from excessive elections — 
Each person who has received a dividend from a corporation in re- 
spect of which the corporation elected under subsection 83(2), 
130.1(4) or 131(1) is jointly and severally liable with the corpora- 
tion to pay that proportion of the corporation’s tax payable under 
this Part because of the election that 


Proposed Amendment — 185(4) opening words 


Application: The July 18, 2005 draft legislation. (Part 3 — bijurali 
260(1), will amend the opening words of subsec. 185(4) by substituting 
severally, or solidarily,” for ss and cere to come into force on Royal 


Assent. 

Technical Notes: See under, 124), 
(a) the amount of the dividend received by the person 

is of 
(b) the full amount of the dividend in respect of which the elec- 
tion was made, 


but nothing in this subsection limits the liability of any person 
under any other provision of this Act. 
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Part II.1 — Additional Tax on Excessive Eligible Dividend Designations 


Related Provisions: 185(5) — Assessment; 185(6) — Rules applicable. 


History: Subsec. 185(4) added by 1994, c. 7, Sch. II (1991, c. 49), s. 153, applicable to 
dividends paid after July 13, 1990. 


(5) Assessment — The Minister may, at any time after the last 
day on which a corporation may make an election under subsection 
184(3) in respect of a dividend, assess a person in respect of any 
amount payable under subsection (4) in respect of the dividend, and 
the provisions of Division I of Part I apply, with such modifications 
as the circumstances require, to an assessment made under this sub- 
section as though it were made under section 152. 


History: Subsec. 185(5) added by 1994, c. 7, Sch. II (1991, c. 49), s. 153, applicable to 
dividends paid after July 13, 1990. 


JS. dri / legislation (Part ralis 
rds of subsec. 185(6) by substituting ~ 
and severally”, to come into force — 


Applic 


Technical Notes: See under 12(4). 


(a) a payment at any time by the other person on account of the 
liability shall, to the extent of the payment, discharge the joint 
liability after that time; and 


Proposed Amendment — 

Application: The July 18, 2005 draft legislatio 

260(3). will amend para. 185(6)(a) by substituting 

ity”, to come into force on Royal Assent. . 

Technical Notes: See under 124). 
(b) a payment at any time by the corporation on account of its 
liability shall discharge the other person’s liability only to the 
extent of the amount determined by the formula 


eo 
A-B)xX= 
( ) D 
where 
A is the total of 
(i) the amount of the corporation’s liability, immediately 
before that time, under this Part in respect of the full 
amount of the dividend, and 
(11) the amount of the payment, 
B is the amount of the corporation’s liability, immediately 
before that time, under this Act, 
C is the amount of the dividend received by the other person, 
and 
D is the full amount of the dividend. 
Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec. 185(6) added by 1994, c. 7, Sch. II (1991, c. 49), s. 153, applicable to 
dividends paid after July 13, 1990. 


Definitions [s. 185]: “assessment” — 248(1); “corporation” — 248(1), Interpreta- 
tion Act 35(1); “dividend”, “Minister”, “person”, “prescribed” — 248(1); “prescribed 
rate” — Reg. 4301. 


Part II1— ADDITIONAL TAX ON 
EXCESSIVE ELIGIBLE DIVIDEND 
DESIGNATIONS ~ one) 


Technical Notes: New Part IIl.1 of the Act is enacted as a consequence of the 
introduction of an enhanced dividend “gross-up” and tax credit for “eligible divi- 
dends” paid by corporations resident in Canada to their Canadian-resident individual 
shareholders. Part [J.1 applies a tax to a corporation that has made an “excessive 
eligible dividend designation” as newly defined in subsections 248(1) and 89(1) (re- 
ferred to in these notes as an “excessive designation”). 


S. 185.1(2) 


As the definition implies, an excessive designation may be inadvertent, or it may — 
result from an attempt to artificially manipulate a corporation’s “general rate income _ 


pool” (GRIP) or “low rate income pool” (LRIP) (both of which terms are also de-_ 


cessive designation falls into paragraph (c) of the definitio 
; ividend designation” in subsection 89(1), the tax under Part H.1 1 
imposed at of 30%, on the entire amount of the dividend in question. Addition- 
ally, the election described above is not available, meaning that the corporation can- 
not unwind the effect of its excessive designation. 


Regardless which rate of tax applies under new Part IIL1, if a CCPC or a deposit 
insurance corporation pays an eligible dividend in respect of which it has made an 
excessive designation to a non-arm’s length shareholder, the shareholder is jointly 
and severally, or solidarily, liable for a proportionate amount of the corporation’s tax 
under the Part in respect of the dividend. _ 


nd after 2005. The only exception 
is under new subsection 185.1(2) 
d before this legislation is enacted, 

respect of the dividend, that elec- 
ely manner if it is made within 30 


Part ITI.1 generally applies to taxation years that e 
is a special accommodation provided fo 
(described below). If a corporation pay 
and the corporation wishes to make 
tion will be treated as having bee 
months after Royal Assent to the 


185.1 (1) Tax on excessive eligible dividend designa- 
tions — A corporation that has made an excessive eligible divi- 
dend designation in respect of an eligible dividend paid by it at 
any time in a taxation year shall, on or before the corporation's 
b -due day for the taxation year, pay a tax under this Part for 
t tion year equal to the total of _ 


F the excessive eligible dividend designation, and 
excessive eligible dividend designation arises be- 

of the application of paragraph (c) of the definition “ex-_ 
cessive eligible dividend designation” in subsection 89(1), 
10% of the excessive eligible dividend designation. _ 
Technical Notes: New subsection 185.1(1) imposes liability for tax under Part 
TIL 1 of the Act. The tax is payable, on or before a corporation’s balance-due day for 
a given taxation year, if the corporation has made an excessive eligible dividend des- 
ignation (an “excessive designation” in these notes) in respect of an eligible dividend 
it has paid in the taxation year. The amount of the tax depends on the nature of the 
excessive designation. [f it arises in a circumstance described in paragraph (a) or (b) 
of the definition “excessive eligible dividend designation” in subsection 89(1), the 
tax is equal to 20% of the excessive designation. If paragraph (c) of that definition 
applies, the tax is equal to 30% ve designation: the same 20% that 
applies in other cases, plus an additi : 


10%. 

It should be noted that, where it applies, paragraph (c) of the definition treats the 
entire amount of an eligible dividend as an excessive designation; as a result, the tax 
imposed by new subsection 185.1(1) is in that case equal to 30% of the full amount 
of the eligible dividend, not merely of the amount by which the eligible dividend 
exceeded the relevant “pool” (GRIP or LRIP, as the case may be). 

Related Provisions: 87(2)(z.2) — Amalgamation —- continuing corporation; 
185.1(2) — Election to treat excess as ordinary dividend; 185.2(1) — Return re- 
quired; 185.2(3), (5) — Joint and several liability. 


(2) Election to treat excessive eligible dividend 
designation as an ordinary dividend — If, in respect of an 
excessive eligible dividend designation that is not described in 
paragraph (1)(b) and that is made by a corporation in respect of an 
eligible dividend (in this subsection and subsection (3) referred to 
as the “original dividend”) paid by it at a particular time, the cor- 
poration would, if this Act were read without reference to this 
subsection, be required to pay a tax under subsection (1), and it 
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elects in prescribed manner on or before the day that is 90 da 


after the day of mailing the notice of assessment in respect he ' / 
e fol- 


tax that would otherwise be me under subsection ()D, 
lowing rules apply: 


(a) notwithstanding the ‘defunieion ‘e ‘ible sve 
section 89(1), se amount ee the ae divide 


oe without Pon to this subsection; 8 
(b) an amount eee to the amount c aimed by the 


ee each ariaider of he ses who at the ipaitie 


time of Wh of the issued shares of the ae ie shares i in Te- 


- dend) th shareholder’ 


tions are met, in veld hos oe all or part 
This mechanism i is set out in new subsections se 1Q) to (4) 


sive eodtnanon in question must not be one that is d 
185.1(1)(b) ~~ the elecion 1 is unavailable where the ~ tax rate ap Li 


that he. corporation ould es have Pp 
no oe of a late election uaider ek UL 1, 


rence o certain ea holds. If ihe election is a de within: 30 months of the pay- 
ment of the dividend that was the subject of the excessive designation (the ‘ ‘original 


dividend), those shareholders whose concurrence is needed are all those who ie 


ceived or were entitled to receive the original dividend and whose addresses the cor- 
poration knew. If the election is made later than that, the concurrence of all of the 
shareholders who received or were entitled to receive the original dividend is re- 


quired, regardless of whether the | corporation knew their addresses. In this second 


case (an election more than 30 months after the payment of the original dividend), 
subsections 152(4) to (5) will not prevent whatever assessment of tax, interes’ and 
penalties payable by those shareholders may be needed 1 take account of the Ope: 
ration’s election. : 


Subsection 185.1(4) provides an exception to the “requirement for shacnolce con- 
currence. If all of the affected shareholders are persons all of whose taxable i income 
is exempt from tax under Part I of the Act, their consent is not necessary. However, 
the election must in this case be made — 30 months after the payment | ft he 
original dividend. : ; 


The general effect of a valid election under subsection 185. 12) i is that the Se cincl 


dividend is treated as having been an eligible dividend in a lesser amount, and the © 


corporation is treated as having paid, immediately before the original dividend, a 
taxable dividend that was not an eligible dividend. The corporation making the elec- 
tion can, subject to its shareholders’ concurrence as described above, decide how 
much (if any) of the original eligible dividend it wishes to have still treated as an 
eligible dividend. The holders of the shares on which the corporation paid the origi- 
nal dividend are treated as having received, instead of the original dividend, their 
pro-rata portion of the dividends (or dividend, if the corporation chooses not to leave 


: (B) as a ae e ividend (thet than an n eligible divi- 


of the excessive designation. 2 


Income Tax Act 


any part of the origin 
treated as pee oe 


(b) either 


Gi) it is made on o 
ue ae on which the 


and penalties oan 
taxation year shall be 
corporation’ s i 


Technical ae See 


@ Estontiee for nontutebie ‘eharcholderee 
shareholder who, in respect of an election made under 
(2), is deemed by subsection (2) t 


: r time, a per: n all of y 
taxable income is exempt oe tax unde: , 


) the sion is valid on if it is made on or before the in 
that is 30 months alter the aay yn mid the original dividend 
was paid. 


Technical Notes: See under 185. 10), 


Definitions [s. 185.1]: “amount” . “assessment”, © 
“class of shares” — 248(6): “corporation” —— 248(1), Interpretation Act 3 5(1): “divi 
dend” ee “eligible fiividend Ne nee dividend designation” 
”, ‘prescribed’ ’, “sh ay 
“sharcholder”" —348(1); * “tanable divides? — 89(1) 248(1); _ income? é 
a ‘taxation year” — 249, oF 


185.2 (1) Return — Every corporation resident in Canada that 
pays a taxable dividend (other than a capital gains dividend within | 
the meaning assigned by subsection 130.1(4) or 131(1)) in a taxa- 
tion year shall file with the Minister, not later than. the corpora- 
tion’s filing-due date for the taxation year, a return for the year 
under this Part in prescribed form containing an estimate of the 
taxes payable by it under this Part for the taxation year. 


Related Provisions: 87(2)(z.2) — Amalgamation — continuing Corporation, 


(2) Provisions applicable to Part — Subsections 150(2) ond 
(3), sections 151, 152, 158 and 159, subsections 1610) and (11), 
sections 162 to 167 and Division J of Part I are applicable to this 
Part with such modifications as the circumstances require. 


Related Provisions: 872). 2): — Amalgamation: — continuing corporation, 


(3) Joint and several liability from excessive eligible. 
dividend designations — Without limiting the liability of any 
person under any other provision of this Act, if a Canadian-con- 
trolled private corporation or a deposit insurance corporation pays” 
an eligible dividend | respect of which it has made an excessive 
eligible dividend designation to a shareholder with whom it does 
not deal at arm’s length, the shareholder is jointly and severally, 
or solidarily, liable with the corporation to pay that proportion of 
the corporation’s tax payable under this Part because of the desig- 
nation that the amount of the eligible dividend received by the 
shareholder is of the total of all amounts each of which is a divi- 
dend in respect of which the designation was made. 


Related Provisions: 185.2(4) — Assessment; 185.2(5) — Rules applicable. 


1270 


Part IV — Taxable Dividends Rec’d by Private Corporation S. 186(1) 


(4) Assessment — The Minister may, at any time after the last 

day on which a corporation may make an election under subsec- 

tion 185.1(2) in respect of an excessive eligible dividend designa-— 
tion, assess a person in respect of any amount payable under sub-- 
section (3) in respect of the designation, and the provisions of 

Division I of Part I (including, for greater certaint: 
in respect of interest payable) apply, with any 
the circumstances require, to an assessme 
section as though it were made under sectio 
Related Provisions: 87(2)(z.2) —- Amalgamation — c« 


(5) Rules applicable — Where under subsectio 


tion and a shareholder have become jointly a1 Or 
solidarily, liable to pay part or all of the corporation’s tax payable _ 


under this Part in respect of an excessive eligible divider 
nation described in subsection (3), - 


g 


: (a) a payment at any time by the shareholder on account of the: : 


liability shall, to” ‘tent of the payment, discharge their lia- 
bility afterthatfimeyand 9c ee a 
(b) a paymen y the corporation on account o 


liability shall di 


: arg 
_.extent of the amount 


determined by the formula _ 
fess eae 


wAousthe totalof 
(i) the amount of the corporation’s li 
-... before that time, under this Part in 1 

‘pation, and 6 

_... (ii) the amount of the payment, 

B is the amount of the corporation 
before that time, under this Act, — 
C is the amount of the eligible dividend rec 
holder, and — : — 


D the total of all amounts each of which is a dividend in re- 


spect of which the designation was made. 
Related Provisions 
257 — Formula cannot ca 
Technical Notes: N 
tion of new Part HI 
Subsection 185,2(1) p 
taxable dividend (other than a capital gains dividend) in a taxation year must file a — 
return for the year under Part III.1. The return must be in prescribed form, it must 


e to less than zero. 


6 Gy es 


include an estimate of the corporation’s tax payable under the Part for the year, and it _ 


must be filed no later than the corporation’s filing-due date for the year. 

Subsection 185.2(2) incorporates into Part III.1 various provisions of the Act dealing 
with returns, assessments, payments, appeals and other matters, with such modifica- 
tions as the circumstances require. . ———r— 
If a Canadian-controlled private corporation or a deposit insurance corporation pays 


an eligible dividend to a non-arm’s length shareholder. and makes an excessive des- _ 


ignation in respect of the eligible dividend, subsection 185.2(3) provides that the 
shareholder is jointly and severally, or solidarily, liable 
proportionate amount of the corporation’s tax under Part IT 
portion of the corporation’s tax is for this purpose equal to th 
eligible dividend that the shareholder received. 


Subsection 185.2(4) provides that the Minister may assess a person in respect of an 
amount payable under subsection 185.2(3) at any time after the last day on which the 
corporation can elect under subsection 185.2(2) in respect of the excessive designa- 
tion that gives rise to the amount payable. Such an assessment will use the provisions 
of Division I of Part I of the Act, including those relating to interest payable, with 
any required modifications. : aoe 


Subsection 185.2(5) sets out rules that determine how a payment on account of a 
liability under subsection 185.2(3) in respect of a particular excessive designation is 
to be applied to the liability. If it is a shareholder who makes the payment, the pay- — 
ment will discharge the liability to the extent of the payment. If it is the corporation 
that makes the payment, the payment discharges a proportionate amount of the liabil- 
ities of all of the shareholders who received the eligible dividend in question. 


Definitions [s. 185.2]: “amount” — 248(1); “arm’s length” — 251(1); “assess- 
ment” — 248(1); “Canadian-controlled private corporation” —~ 125(7), 248(1); “cap- 
ital gain” — 39(1)(a), 248(1); “corporation” — 248(1), Interpretation Act 35(1); 
“dividend” — 248(1); “eligible dividend”, “excessive eligible dividend designa- 
tion” —89(1), 248(1); “filing-due date”, “insurance corporation”, “Minister” — 


rally, or 


e the shareholder’s liability only to t 


7(2)(z.2) — Amalgamation — continuing _ corporation; 


5.2 sets out several rules that govern the opera _ 


.s that every corporation resident in Canada that pays a 


corporation for a 
areholder’s pro- 
e proportion of the 


248(1); “original dividend” -— 185,2(2); “person”, “prescribed” — 248(1); “resident 
in Canada” —250; “shareholder” —- 248(1); “taxable dividend” — 89(1), 248(1); 
“taxation year” — 249. | 


Application: The June 29, 2006 draft legislation, s. 9, will add Part III.1 (ss, 185.1, 
185.2), applicable to taxation years that end after 2005 except/that, in respect of a 
dividend paid before the draft legislation is assented to, an election under subsec. 
185.1(2) is deemed to have been made in a timely manner if it is made on or before 
the day that is 30 months after the day on which the draft legislation is assented to. 


PART IV — TAX ON TAXABLE DIVIDENDS 
RECEIVED BY PRIVATE CORPORATIONS 


186. (1) Tax on assessable dividends — Every corporation (in | 
this section referred to as the “particular corporation’’) that is at any 
time in a taxation year a private corporation or a subject corporation 
shall, on or before its balance-due day for the year, pay a tax under 
this Part for the year equal to the amount, if any, by which the total 
of 


(a) '/s of all assessable dividends received by the particular cor- 
poration in the year from corporations other than payer corpora- 
tions connected with it, and 


(b) all amounts, each of which is an amount in respect of an 
assessable dividend received by the particular corporation in the 
year from a private corporation or a subject corporation that was 
a payer corporation connected with the particular corporation, 
equal to that proportion of the payer corporation’s dividend re- 
fund (within the meaning assigned by paragraph 129(1)(a)) for 
its taxation year in which it paid the dividend that 


(i) the amount of the dividend received by the particular 
corporation 

is of 
(ii) the total of all taxable dividends paid by the payer corpo- 
ration in its taxation year in which it paid the dividend and at 
a time when it was a private corporation or a subject 
corporation 


exceeds | of the total of 


(c) such part of the particular corporation’s non-capital loss and 
farm loss for the year as it claims, and 


(d) such part of the particular corporation’s 


(i) non-capital loss for any of its 20 taxation years immedi- 
ately preceding or 3 taxation years immediately following the 
year, and 


(ii) farm loss for any of its 20 taxation years immediately 
preceding or 3 taxation years immediately following the year 


as it claims, not exceeding the portion thereof that would have 
been deductible under section 111 in computing its taxable in- 
come for the year if subparagraph 111(3)(a)(ii) were read with- 
out reference to the words “the particular taxation year and” and 
if the corporation had sufficient income for the year. 


Related Provisions: 15.1(1), 15.2(1) — Interest on small business development 


bond or small business bond not a dividend for Part IV tax; 18(1)(t) — Part IV tax is 


non-deductible: 87(2.11) — Losses, ete., on amalgamation with subsidiary wholly- 
owned corporation; 88(1.1) — Non-capital losses, etc., of subsidiary; 88(1.3) — Com- 
putation of income and tax of parent; 129(1) — Part IV tax is refundable; 129(3)(b) — 


“Refundable dividend tax on hand”; 131(5) — Dividend refund to mutual fund corpo- 
ration: 186(6) — Partnerships; 186.1 — Exempt corporations; 186.2 — Exempt divi- 


dends: 227(14) — No tax on corporation exempt under s. 149: 227(16) — Municipal or 


provincial corporation excepted. 


History: Subparas. 186(1)(d)(i) and (ii) amended by 2006, c. 4, s. 83 to substitute “20” 


for “10”, applicable in respect of losses that arise in 2006 et seq. 


Subpara. 186(1)(d)(i) amended by 2005, c. 19, s. 41 to substitute “10” for “7”, applica- 
ble in respect of losses that arise in taxation years that end after March 22, 2004. 


The opening words of subsec. 186(1) amended by 2003, c. 15, s. 120, applicable to 


taxation years that begin after June 2003. The opening words formerly read: 
(1) Every corporation (in this section referred to as the “particular corporation”) 
that is at any time in a taxation year a private corporation or a subject corpora- 
tion shall, on or before the last day of the third month after the end of the year, 
pay a tax under this Part for the year equal to the amount, if any, by which the 
total of 
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S. 186(1) 


Subsec. 186(1) amended by 1996, c. 21, subsec. 48(1), applicable to taxation years that 
end after June 1995 except that, in respect of any such taxation year that begins before 
July 1995, 


(a) in the application of subsec. 186(1) to amounts described in paras. 186(1)(a) 
and (b) that were received by the corporation in the year and before July 1995, the 
references to ‘‘'/;” shall be read as “!/1”; 


(b) amounts deducted by the corporation for the year under paras. 186(1)(c) and (d) 


(i) are deemed to have been deducted in respect of amounts described in paras. 
186(1)(a) and (b) that were received by the corporation in the year and after 
June 1995, and 


(ii) to the extent that the amounts so deducted exceed the amounts referred to 
in subpara. (i), are deemed to have been deducted in respect of amounts de- 
scribed in paras. 186(1)(a) and (b) that were received by the corporation in the 
year and before July 1995. 


Subsec. (1) formerly read: 


(1) Tax on certain taxable dividends — Every corporation (in this section re- 
ferred to as the “particular corporation’) that was, at any time in a taxation year, 
a corporation (other than a private corporation) resident in Canada and con- 
trolled, whether by reason of a beneficial interest in one or more trusts or other- 
wise, by or for the benefit of an individual (other than a trust) or a related group 
of individuals (other than trusts) (in this Part referred to .as a “subject corpora- 
tion”) or a private corporation shall, on or before the last day of the third month 
after the end of the year, pay a tax under this Part for the year equal to '/4 of the 
amount, if any, by which the total of 


(a) all amounts received by the particular corporation in the year and at a 
time when it was a subject corporation or a private corporation as, on ac- 
count of, in lieu of payment of or in satisfaction of, taxable dividends from 
corporations (other than payer corporations connected with it), 


(i) that are deductible under subsection 112(1) from its income for the 
year, or 


(ii) to the extent of the amounts in respect of those dividends that are 
deductible under paragraph 112(1)(a), (b) or (d) or subsection 113(2) 
from its income for the year, and 


(b) all amounts, each of which is an amount in respect of a taxable dividend, 
in respect of which an amount is deductible under subsection 112(1) in com- 
puting its taxable income for the year, received by the particular corporation 
in the year and at a time when it was a subject corporation or a private cor- 
poration from a subject corporation or a private corporation that was a payer 
corporation connected with the particular corporation equal to that propor- 
tion of 


(i) 4 times the dividend refund of the payer corporation for its taxation 
year in which it paid the dividend 


that 


(ii) the amount in respect of the dividend so received by the particular 
corporation 


is of 
(iii) the total of all taxable dividends paid by the payer corporation in its 


taxation year in which it paid the dividend and at a time when it was a 
subject corporation or a private corporation, 


(b.1) [Repealed under former Act] 
exceeds the total of 


(c) such part of the particular corporation’s non-capital loss and such part of 
its farm loss for the year as it may claim, and 


(d) such part of the particular corporation’s 


(i) non-capital loss for a taxation year that is any of the 7 taxation years 
immediately preceding or the 3 taxation years immediately following 
the year, and 


(ii) farm loss for a taxation year that is any of the 10 taxation years 
immediately preceding or the 3 taxation years immediately following 
the year 
as it may claim, not exceeding the portion thereof that would have been de- 
ductible under section 111 in computing the corporation’s taxable income 
for the year if subparagraph 111(3)(a)(ii) were read without reference to the 


words “the particular taxation year and” and if the corporation had sufficient 
income for the year. 


That portion of para. 186(1)(a) and of 186(1)(b) preceding subpara. (i) of each 
amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsecs. 110(1) and (2), applicable to 
dividends received after 1992. Those portions formerly read: 


(a) all amounts received by the particular corporation in the year as, on account 
or in lieu of payment of, or in satisfaction of, taxable dividends from corpora- 
tions other than payer corporations connected with it, 


(b) all amounts, each of which is an amount in respect of a taxable dividend, in 
respect of which an amount is deductible under subsection 112(1) from its in- 
come for the year, received by the particular corporation in the year from a cor- 


Income Tax Act 


poration (in this section referred to as the “payer corporation”) connected with 
the particular corporation equal to that proportion of : 
Subpara. 186(1)(b)(iii) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 110(3), 
applicable to dividends paid in the 1992 or a subsequent taxation year, except that with 
respect to dividends paid in a taxation year commencing before 1993 and ending after 
1992, the subpara. shall be read as follows: 
(iii) the total of all taxable dividends paid by the payer corporation in its taxation 
year in which it paid the dividend that were paid before 1993 or at a time when the 
payer corporation was a subject corporation or a private corporation 
Subpara. (b)(iii) formerly read: 
(iii) the total of all taxable dividends paid by the payer corporation in its taxation 
year in which it paid the dividend, 
Interpretation Bulletins: IT-232R3: Losses — their deductibility in the loss year or 
in other years; [T-269R4: Part IV tax on taxable dividends received by a private corpo- 
ration or a subject corporation; IT-328R3: Losses on shares on which dividends have 
been received. 
Information Circulars: 88-2, para. 14: General anti-avoidance rule — section 245 of 
the Income Tax Act. 
Advance Tax Rulings: ATR-32: Rollover of fixed assets from Opco into Holdco; 
ATR-35: Partitioning of assets to get specific ownership — “butterfly”. 
Forms: T2 SCH 3: Dividends received, taxable dividends paid, and Part IV tax 
calculation. 


. 


(1.1) Reduction where Part IV.1 tax payable — Notwithstand- 
ing subsection (1), where an assessable dividend was received by a 
corporation in a taxation year and was included in an amount in 
respect of which tax under Part IV.1 was payable by the corporation 
for the year, the tax otherwise payable under this Part by the corpo- 
ration for the year shall be reduced 


(a) where the assessable dividend is described in paragraph 
(1)(a), by 10% of the assessable dividend, and 


(b) where the assessable dividend is described in paragraph 
(1)(b), by 30% of the amount determined under that paragraph 
in respect of the assessable dividend. 
History: Subsec. 186(1.1) amended by 1996, c. 21, subsec. 48(1), applicable to taxa- 
tion years that end after June 1995 except that, in applying amended subsec. (1.1) to 
any such taxation year that begins before July 1995 to amounts described in para. 
186(1.1)(b) that were received by the corporation in the year and before July 1, 1995, 
the reference to “30%” shall be read as “40%”. Subsec. (1.1) formerly read: 
(1.1) Reduction in tax — Notwithstanding subsection (1), where a taxable divi- 
dend referred to in paragraph (1)(a) or (b) was received by a corporation in a 
taxation year and was included in an amount in respect of which tax under Part 
IV.1 was payable by the corporation for the year, the tax otherwise payable 
under this Part by the corporation for the year shall be reduced 
(a) where the dividend is a taxable dividend referred to in paragraph (1)(a), 
by 10% of the amount determined in respect of that dividend under that par- 
agraph; and 
(b) where the dividend is a taxable dividend referred to in paragraph (1)(b), 
by 10% of the amount determined in respect of that dividend under that 
paragraph. 
interpretation Bulletins: IT-269R4: Part IV tax on taxable dividends received by a 
private corporation or a subject corporation. 


(2) When corporation controlled — For the purposes of this 
Part, other than for the purpose of determining whether a corpora- 
tion is a subject corporation, one corporation is controlled by an- 
other corporation if more than 50% of its issued share capital (hav- 
ing full voting rights under all circumstances) belongs to the other 
corporation, to persons with whom the other corporation does not 
deal at arm’s length, or to the other corporation and persons with 
whom the other corporation does not deal at arm’s length. 

Related Provisions: 88(1)(d.2) — Winding-up — when taxpayer last acquired con- 
trol; 111(3)(a) — Limitation on deductibility; 112(1) — Deduction of taxable divi- 
dends received by corporation resident in Canada; 113(1) — Deduction re dividend re- 
ceived from foreign affiliate; 186(7) — 186(2) applies to all uses of the term 
“connected” based on 186(4); 195(6) — Undue deferral of refundable tax. 

Selected Cases [subsec. 186(2)]: Olsen y. R., [2000] 3 C.T.C. 2299 (TCC) 
(Ordinary meaning of “control” applies for purposes of provision); Special Risks 
Holdings Inc. y. R., [1986] 1 C.T.C. 201 (FCA) (Taxpayer exercising de facto control 
of subject corporation; arm’s length relationship considered), 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations; IT- 
269R4: Part IV tax on taxable dividends received by a private corporation or a subject 
corporation; IT-302R3: Losses of a corporation — the effect that acquisitions of con- 
trol, amalgamations, and windings-up have on their deductibility; IT-489R: Non-arm’s 
length sale of shares to a corporation. 
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(3) Definitions — The definitions in this subsection apply in this 
Part. 


“assessable dividend” means an amount received by a corporation 
at a time when it is a private corporation or a subject corporation as, 
on account of, in lieu of payment of or in satisfaction of, a taxable 
dividend from a corporation, to the extent of the amount in respect 
of the dividend that is deductible under section 112, paragraph 
113(1)(a), (b) or (d) or subsection 113(2) in computing the recipient 
corporation’s taxable income for the year. 


“subject corporation” means a corporation (other than a private 
corporation) resident in Canada and controlled, whether because of 
a beneficial interest in one or more trusts or otherwise, by or for the 
benefit of an individual (other than a trust) or a related group of 
individuals (other than trusts). 


History: Subsec. 186(3) added by 1996, c. 21, subsec. 48(2), applicable to taxation 
years that end after June 1995. 


(4) Corporations connected with particular corporation — 
For the purposes of this Part, a payer corporation is connected with 
a particular corporation at any time in a taxation year (in this sub- 
section referred to as the “particular year”) of the particular corpo- 
ration if 


(a) the payer corporation is controlled (otherwise than by virtue 
of a right referred to in paragraph 251(5)(b)) by the particular 
corporation at that time; or 


(b) the particular corporation owned, at that time, 


(i) more than 10% of the issued share capital (having full 
voting rights under all circumstances) of the payer corpora- 
tion, and 


(ii) shares of the capital stock of the payer corporation having 
a fair market value of more than 10% of the fair market value 
of all of the issued shares of the capital stock of the payer 
corporation. 


Related Provisions: 186(2) — Extended meaning of “controlled”; 186(7) — 186(2) 
applies to all uses of the term “connected” in the Act. 


Interpretation Bulletins: IT-269R4: Part IV tax on taxable dividends received by a 
private corporation or a subject corporation; IT-302R3: Losses of a corporation — the 
effect that acquisitions of control, amalgamations, and windings-up have on their de- 
ductibility; IT-489R: Non-arm’s length sale of shares to a corporation. 


Advance Tax Rulings: ATR-42: Transfer of shares; ATR-55: Amalgamation fol- 
lowed by sale of shares. 


(5) Deemed private corporation — A corporation that is at any 
time in a taxation year a subject corporation shall, for the purposes 
of paragraph 87(2)(aa) and section 129, be deemed to be a private 
corporation at that time, except that its refundable dividend tax on 
hand (within the meaning assigned by subsection 129(3)) at the end 
of the year shall be determined without reference to paragraph 
129(3)(a). 


History: Subsec. 186(5) amended by 1996, c. 21, subsec. 48(3), applicable to taxation 
years that end after June 1995. Subsec. (5) formerly read: 


(5) A corporation that is at any time a subject corporation shall, for the purposes 
of paragraphs 87(2)(aa) and 88(1)(e.5) and section 129, be deemed to be a pri- 
vate corporation at that time, except that its refundable dividend tax on hand at 
the end of any taxation year shall be deemed to be the amount, if any, by which 
the total of 


(a) the total of the taxes under this Part payable by the corporation for the 
year and any previous taxation years ending after it last became a subject 
corporation, and 

(a.1) the amount, if any, of the corporation’s addition at December 31, 1986 
of refundable dividend tax on hand (within the meaning assigned by subsec- 
tion 129(3.3)), 


exceeds the total of 


(b) the total of the corporation’s dividend refunds for taxation years ending 
after it last became a subject corporation and before the year, and 


(c) the amount, if any, of the corporation’s reduction at December 31, 1987 
of refundable dividend tax on hand (within the meaning assigned by subsec- 
tion 129(3.5)). 


S. 186.1(b)(vi) 


That portion of subsec. 186(5) preceding para. (a) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 110(4), applicable to 1993 et seg. That portion formerly read: 


(5) Presumption — A corporation that was at the end of a taxation year com- 
mencing after November 12, 1981 a subject corporation or a private corporation 
that was at any time in the year a subject corporation shall, for the purposes of 
paragraphs 87(2)(aa) and 88(1)(e.5) and section 129, be deemed to have been a 
private corporation at the times in the year that it was a subject corporation, ex- 
cept that its refundable dividend tax on hand at the end of the year shall be 
deemed to be the amount, if any, by which the total of 


Interpretation Bulletins: IT-269R4: Part IV tax on taxable dividends received by a 
private corporation or a subject corporation; IT-302R3: Losses of a corporation — the 
effect that acquisitions of control, amalgamations, and windings-up have on their 
deductibility. 


(6) Partnerships — For the purposes of this Part, 


(a) all amounts received in a fiscal period by a partnership as, on 
account or in lieu of payment of, or in satisfaction of, taxable 
dividends shall be deemed to have been received by each mem- 
ber of the partnership in the member’s fiscal period or taxation 
year in which the partnership’s fiscal period ends, to the extent 
of that member’s share thereof; and 


(b) each member of a partnership shall be deemed to own at any 
time that proportion of the number of the shares of each class of 
the capital stock of a corporation that are property of the partner- 
ship at that time that the member’s share of all dividends re- 
ceived on those shares by the partnership in its fiscal period that 
includes that time is of the total of all those dividends. 


(7) Interpretation — For greater certainty, where a provision of 
this Act or the regulations indicates that the term “connected” has 
the meaning assigned by subsection 186(4), that meaning shall be 
determined by taking into account the application of subsection 
186(2) unless the provision expressly provides otherwise. 

History: Subsec. 186(7) added by 2001, c. 17, s. 164, applicable after March 15, 2001, 
except that it does not apply for the purposes of applying the Act after March 15, 2001 
with respect to actions or transactions of a taxpayer required to be carried out under an 
agreement in writing made by the taxpayer before March 16, 2001 if the taxpayer elects 
in writing that this subsection apply by filing the election including a copy of the agree- 
ment with the Minister of National Revenue before August 13, 2001 (60 days after 
Royal Assent). 


Selected Cases [s. 186]: 943963 Ontario Inc. v. R., [1999] 4 C.T.C. 2119 (TCC) 
(Part IV tax applicable to all dividends and deemed dividends, including those from 
“safe income”): L’Heureux v. Canada, [1995] 1 C.T.C. 2850 (TCC) (Circular calcula- 
tions of tax proper in certain “butterfly” transactions). 

Definitions [s. 186]: “amount” — 248(1); “assessable dividend” — 186(3): “Can- 
ada’ — 255: “class of shares’ — 248(6); “‘connected’” — 186(4); “controlled” — 
186(2); “corporation” — 248(1), Interpretation Act 35(1); “dividend” — 248(1); “divi- 
dend refund” — 129(1); “farm loss” — 111(8); “fiscal period” — 249(2), 249.1; “indi- 
vidual”, “insurance corporation” — 248(1); “non-capital loss” — 111(8), 248(1); “non- 
resident-owned investment corporation” — 133(8), 248(1); “particular corporation” — 
186(1); “person” — 248(1); “private corporation” — 89(1), 186(5), 227(16), 248(1); 
“related group” — 251(4); “resident in Canada” — 250; “share” — 248(1); “subject 
corporation” — 186(3); “taxable dividend” — 89(1), 186.2, 248(1); “taxable” in- 
come” — 2(2), 248(1); “taxation year” — 249; “trust” — 104(1), 248(1). 
Interpretation Bulletins [s. 186]: IT-269R4: Part IV tax on taxable dividends 
received by a private corporation or a subject corporation. 


186.1 Exempt corporations — No tax is payable under this Part 
for a taxation year by a corporation 


(a) that was, at any time in the year, a bankrupt (within the 
meaning assigned by subsection 128(3)); or 
(b) that was, throughout the year, 

(i) a bank, 

(ii) a corporation licensed or otherwise authorized under the 


laws of Canada or a province to carry on in Canada the busi- 


ness of offering to the public its services as a trustee, 
(iii) an insurance corporation, 
venture capital 


(iv) a prescribed — labour-sponsored 


corporation, 
(v) a prescribed investment contract corporation, 


(vi) a non-resident-owned investment corporation, or 
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S. 186.1(b)(vii) 


(vii) a registered securities dealer that was throughout the 
year a member of a prescribed stock exchange in Canada. 


Proposed Amendment — 186. 1(b)(vii)_ 
Letter from Dept. of Finance, ee 8, 2002: . 
Dear [xxx]: 


This is in response { to your. Iter of May 25, 2001 a“ | absequent iclephon : conversa- 
tions between you, [xxx]. and Sanjeev Sivarulrasa of this Division. You have requested 
that we consider recommending an amendment to the Income Tax Act (Act) to take into 
account the demutualization of the Toronto Stock Exchange (TSE) as of Apal 3. 2 
in which “member firms” were converted to “participating organizations”. : 


As | understand it, your concern has to do with the current wording of subparagraph 
186.1(b)(vii), which exempts from Part IV tax a corporation that is “a registered securl- 
ties dealer that was throughout the year a member of a prescribed stock exchange in 
Canada.” Since demutualization of the TSE, “member firms” are now “participating 
organizations”, and it is unclear whether the current wording of - subparagraph 
186. 1(b)(vii) will continue to exempt from Part IV tax a ee securities dealer that 
is a “participating organization” of the TSE. 2 


As you know, your request raised a number of potentia issues, and we sidered it 
important to review in this context the not-for-profit status of the TSE, the fact that its 
demutualization has now made it a for-profit corporation, and the appropriate tax treat- 
ment of any dividends that the TSE might have paid to its members after its demutual- 
ization. In the end, we have concluded that, since a “participating organization” of the 
TSE will have to meet the same qualifications as a “member firm”, a registered securi- 
ties dealer that is a participating organization ought to be exempt from Part [V tax. 
Accordingly, we will recommend that subparagraph 186. LOG be amended as you 
request, effective April 3, 2000. 


i cannot offer any assurance that either the Manisier of France or Paciament will agree 
with the recommendation that I have described. Nonetheless, I pope that this statement 
of our position is helpful. . a 


Yours sincerely, _ _ 


Brian Ernewein 
Director. Tax Legislation | Division, Tax Policy Branch 


Related Provisions: 131(11)(d) Rules re prescribed labour- pore venture 
capital corporations; 227(14) — Application to exempt corporations; 227(16) — Appli- 
cation to municipal and provincial corporations. 


History: Para. 186.1(b) amended by 1998, c. 19, s. 200, applicable after February 22 
1994 except that, in its application to taxation years that ended before 1997, the para. 
shall be read without reference to subpara. (vii). Para. 186.1(b) formerly read: 


(b) that was, throughout the year, a prescribed labour-sponsored venture capital 
corporation, a prescribed investment contract corporation, an insurance corpora- 
tion, a corporation described in paragraph 39(5)(b) or (c) or a non-resident- 
owned investment corporation. 


Definitions [s. 186.1]: “bank” — 248(1), Interpretation Act 35(1); “business” — 
248(1); “corporation” — 248(1), Interpretation Act 35(1); “insurance corporation” — 
248(1); “non-resident-owned investment corporation” — 133(8), 248(1); “pre- 
scribed” — 248(1); “prescribed labour-sponsored venture capital Corporation” — Reg. 
6701; “prescribed stock exchange i in Canada” — Reg. 3200; “province” — Interpreta- 
tion Act 35(1); “taxation year’ — 249, 


Regulations [s. 186.1]: 6701 (prescribed labour-sponsored venture capital corpora- 
tion); 6703 (prescribed investment contract corporation). 


Interpretation Bulletins [s. 186.1]: IT-269R4: Part IV tax on dividends received by 
a private corporation or a subject corporation. 


186.2 Exempt dividends — For the purposes of subsection 
186(1), dividends received in a taxation year by a corporation that 
was, throughout the year, a prescribed venture capital corporation 
from a corporation that was a prescribed qualifying corporation 
with respect to those dividends shall be deemed not to be taxable 
dividends. 

Definitions [s. 186.2]: “corporation” — 248(1), Interpretation Act 35(1); “dividend”, 
“prescribed” — 248(1); “prescribed venture capital corporation” — Reg. 6700; “taxa- 
ble dividend” — 89(1), 248(1); “taxation year” — 249, 

Regulations [s. 186.2]: 6700 (prescribed venture capital corporation); 6704 (pre- 
scribed qualifying corporation). 


Interpretation Bulletins [s. 186.2]: IT-269R4: Part IV tax on SECIS received by 
a private corporation or a subject corporation; IT-328R3: Losses on shares on which 
dividends have been received. 


187. (1) Information return — Every corporation that is liable to 
pay tax under this Part for a taxation year in respect of a dividend 
received by it in the year shall, on or before the day on or before 
which it is required to file its return of income under Part I for the 
year, file a return for the year under this Part in prescribed form. 


Income Tax Act 


Related Provisions: 150(1)(a) — Corporations — Part I return; 150.1(5) — Elec- 
tronic filing; 186 — Tax payable on certain taxable dividends. 

Interpretation Bulletins: IT-269R4: Part IV tax on dividends received by a private 
corporation or a subject corporation. 


Forms: T2: Corporation income tax return, “Part [V Tax on Taxable Dividends Re- 
ceived”; T2 SCH 50: Shareholder information. 


(2) Interest — Where a corporation is liable to pay tax under. this 
Part and has failed to pay all or any part thereof on or before. the 
day on or before which the tax was required to be paid, it shall pay 
to the Receiver General interest at the prescribed rate on the amount 
that it failed to pay computed from the day on or before which the 
tax was required to be paid to the day of payment. . 
Related Provisions: 161.1 — Offset of refund interest against arrears interest: 
221.1 — Application of interest where legislation retroactive; 248(11) — Interest com- 
pounded daily. 


Regulations: 4301(a) (prescribed rate of interest). 


(3) Provisions applicable to Part — Sections 151, 152, 158 
and 159, subsections 161(7) and (11), sections 162 to 167 and Divi- 
sion J of Part I are applicable to this Part with such modifications as 
the circumstances require. 
Definitions [s. 187]: “amount” — 248(1); 
Act 35(1); “dividend”, “prescribed” — 248(1); 
tion year” — 249. 


“corporation” — 248(1), Interpretation 
“prescribed rate” — Reg. 4301; “taxa- 


PART IV.1 — TAXES ON DIVIDENDS ON 
CERTAIN PREFERRED SHARES RECEIVED 
BY CORPORATIONS 


187.1 Definition of “excepted dividend” — In this Part, 
cepted dividend” means a dividend 


(a) received by a corporation on a share of the capital stock of a 
foreign affiliate of the corporation, other than a dividend re- 
ceived by a specified financial institution on a share acquired in 
the ordinary course of the business carried on by the institution; 


(b) received by a corporation from another corporation (other 
than a corporation described in any of paragraphs (a) to (f) of the 
definition “financial intermediary corporation” in subsection 
191(1)) in which it has or would have, if the other corporation 
were a taxable Canadian corporation, a substantial interest (as 
determined under section 191) at the time the dividend was paid; 


(c) received by a corporation that was, at the time the dividend 
was received, a private corporation or a financial intermediary 
corporation (within the meaning assigned by subsection 191(1)); 


(d) received by a corporation on a short-term preferred share of 
the capital stock of a taxable Canadian corporation other than a 
dividend described in paragraph (b) or (c) of the definition “ex- 
cluded dividend” in subsection 191(1); or 


(€) received by a corporation on a share (other than a taxable 
RFI share or a share that would be a taxable preferred share if 
the definition “taxable preferred share” in subsection 248(1) 
were read without reference to paragraph (a) of that definition) 
of the capital stock of a mutual fund corporation. 

Related Provisions: 191(4)(d) — Deemed excepted dividend. 


History: Para. 187.1(a) amended by 1994, c. 7, Sch. If (1991, c. 49), s. 154, applicable 
to dividends received after 1987. Para. (a) formerly read: 


(a) received by a corporation on a share of the capital stock of a foreign affiliate 
of the corporation where the share was not acquired by the corporation in the 
ordinary course of the business carried on by the corporation; 


Definitions [s. 187. 1]: “business” — 248(1); “carrying on business” — 253; ‘ ‘corpo- 


ration” — 248(1), ), Interpretation Act 35(1); ‘dividend’ — 248( (1); “foreign affiliate’ — 
248(1); “mutual fund corporation” — 131(8), 248(1): “private corporation” — 89(1), 
248(1); “received” — 248(7); “share”, “short-term preferred share” — 248(1); “taxable 
Canadian corporation” — 89(1), 248(1); “taxable preferred share”, “taxable RFI 
share” — 248(] 


187.2 Tax on dividends on taxable preferred shares — 
Every corporation shall, on or before its balance-due day for a taxa- 
tion year, pay a tax under this Part for the year equal to 10% of the 
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total of all amounts each of which is a dividend, other than an ex- 
cepted dividend, received by the corporation in the year on a taxa- 


ble preferred share (other than a share of a class in respect of which | 


an election under subsection 191.2(1) has been made) to the extent 
that an amount in respect of the dividend was deductible under sec- 
tion 112 or 113 or subsection 138(6) in computing its taxable in- 
come for the year or under subsection 115(1) in computing its taxa- 
ble income earned in Canada for the year. 

Related Provisions: 18(1)(t)——Tax is non-deductible: 87(4.2) — Exchanged 
shares: 186(1.1) — Reduction in tax; 187.4— Amounts received by partnerships: 
187.5 — Information return: 191(3) — Substantial interest: 191(4)(d) — Deemed divi- 
dends; 227(14) — No tax on corporation exempt under s. 149. 

History: S. 187.2 amended by 2003, c. 15, s. 121, applicable to taxation years that 
begin after June 2003. It formerly read: 


187.2 Every corporation shall, on or before the last day of the second month after 
the end of each taxation year. pay a tax under this Part for the year equal to 10% 
of the total of all amounts each of which is a dividend, other than an excepted 
dividend, received by the corporation in the year on a taxable preferred share 
(other than a share of a class in respect of which an election under subsection 
191.2(1) has been made) to the extent that an amount in respect of the dividend 
was deductible under section 112 or 113 or subsection 138(6) in computing its 
taxable income for the year or under subsection 115(1) in computing its taxable 
income earned in Canada for the year. 

Definitions [s. 187.2]: “amount” — 248(1); “corporation” — 248(1). Interpretation 

Act 35(1); “dividend” — 248(1); “excepted dividend” — 187.1; “received” — 248(7): 

“share” —— 248(1): “taxable income” — 2(2), 248(1); “taxable income eared in Can- 

ada” — 115(1). 248(1): “taxable preferred share” — 248(1); “taxation year” — 249. 

Interpretation Bulletins: IT-88R2: Stock dividends. 

Advance Tax Rulings: ATR-46: Financial difficulty. 


Forms: T2 SCH 43: Calculation of Parts [V.1 and VI.1 taxes. 


187.3 (1) Tax on dividends on taxable RFI shares — Every 
restricted financial institution shall, on or before its balance-due day 
for a taxation year, pay a tax under this Part for the year equal to 
10% of the total of all amounts each of which is a dividend, other 
than an excepted dividend, received by the institution at any time in 
the year on a share acquired by any person before that time and 
after 8:00 p.m. Eastern Daylight Saving Time, June 18, 1987 that 
was, at the time the dividend was paid, a taxable RFI share to the 
extent that an amount in respect of the dividend was deductible 
under section 112 or 113 or subsection 138(6) in computing its tax- 
able income for the year or under subsection 115(1) in computing 
its taxable income earned in Canada for the year. 
Related Provisions: 87(4.2)—Exchanged shares: 186(1.1)— Reduction in tax; 
187.3(2) —Time of acquisition of share: 187.4 — Partnerships; 187.5 — Information 
return: 191(3) — Substantial interest. 
History: Subsec. 187.3(1) amended by 2003, c. 15, s. 122, applicable to taxation years 
that begin after June 2003. Subsec. 187.3(1) formerly read: 
(1) Every restricted financial institution shall. on or before the last day of the 
second month after the end of each taxation year, pay a tax under this Part for the 
year equal to 10% of the total of all amounts each of which is a dividend, other 
than an excepted dividend, received by the institution at any time in the year on a 
share acquired by any person before that time and after 8:00 p.m. Eastern 
Daylight Saving Time. June 18, 1987 that was, at the time the dividend was paid, 
4 taxable RFI share to the extent that an amount in respect of the dividend was 
deductible under section 112 or 113 or subsection 138(6) in computing its taxa- 
ble income for the year or under subsection 115(1) in computing its taxable in- 
come earned in Canada for the year. 


Advance Tax Rulings: ATR-46: Financial difficulty. 


(2) Time of acquisition of share — For the purposes of subsec- 
tion (1), 


(a) a share of the capital stock of a corporation acquired by a 
person after 8:00 p.m. Eastern Daylight Saving Time, June 18, 
1987 pursuant to an agreement in writing entered into before 
that time shall be deemed to have been acquired by that person 
before that time; 


(b) a share of the capital stock of a corporation acquired by a 
person after 8:00 p.m. Eastern Daylight Saving Time, June 18, 
1987 and before 1988 as part of a distribution to the public made 
in accordance with the terms of a prospectus, preliminary pro- 
spectus, registration statement, offering memorandum or notice 


S. 187.3 


filed before 8:00 p.m. Eastern Daylight Saving Time, June 18, 
1987 with a public authority pursuant to and in accordance with 
the securities legislation of the jurisdiction in which the shares 
are distributed shall be deemed to have been acquired by that 
person before that time; 


(c) a share (in this paragraph referred to as the “new share’) of 
the capital stock of a corporation that is acquired by a person 
after 8:00 p.m. Eastern Daylight Saving Time, June 18, 1987 in 
exchange for 


(i) a share of a corporation that was issued before 8:00 p.m. 
Eastern Daylight Saving Time, June 18, 1987 or is a 
grandfathered share, or 


(ii) a debt obligation of a corporation that was issued before 
8:00 p.m. Eastern Daylight Saving Time, June 18, 1987. or 
issued after that time pursuant to an agreement in writing en- 
tered into before that time, 


where the right to the exchange for the new share and all or sub- 
stantially all the terms and conditions of the new share were es- 
tablished in writing before that time shall be deemed to have 
been acquired by that person before that time; 


(d) a share of a class of the capital stock of a Canadian corpora- 
tion listed on a prescribed stock exchange in Canada that is ac- 
quired by a person after 8:00 p.m. Eastern Daylight Saving 
Time, June 18, 1987 on the exercise of a right 


(i) that was issued before that time and listed on a prescribed 
stock exchange in Canada, and 


(ii) the terms of which at that time included the right to ac- 
quire the share, 


where all or substantially all the terms and conditions of the 
share were established in writing before that time shall be 
deemed to have been acquired by that person before that time: 


(e) where a share that was owned by a particular restricted finan- 
cial institution at 8:00 p.m. Eastern Daylight Saving Time, June 
18, 1987 has, by one or more transactions between related re- 
stricted financial institutions, been transferred to another re- 
stricted financial institution, the share shall be deemed to have 
been acquired by the other restricted financial institution before 
that time unless at any particular time after 8:00 p.m. Eastern 
Daylight Saving Time, June 18, 1987 and before the share was 
transferred to the other restricted financial institution the share 
was owned by a shareholder who, at that particular time, was a 
person other than a restricted financial institution related to the 
other restricted financial institution; and 


(f) where, at any particular time, there has been an amalgama- 
tion within the meaning assigned by section 87, and 


(i) each of the predecessor corporations was a restricted fi- 
nancial institution throughout the period from 8:00 p.m. East- 
em Daylight Saving Time, June 18, 1987 to the particular 
time and the predecessor corporations were related to each 
other throughout that period, or 


(ii) each of the predecessor corporations and the new corpo- 
ration is a corporation described in any of paragraphs (a) to 
(d) of the definition “restricted financial institution” in sub- 
section 248(1), 


a taxable RFI share acquired by the new corporation from a 
predecessor corporation on the amalgamation shall be deemed to 
have been acquired by the new corporation at the time it was 
acquired by the predecessor corporation. 
Definitions [s. 187.3]: “amount” — 248(1): “class of shares” — 248(6); “divi- 
dend” — 248(1): “excepted dividend” — 187.1: “grandfathered share”, “person” — 


248(1): “prescribed stock exchange in Canada” — Reg. 3200; “related” — 251(2); “re- 
stricted financial institution”, “share” — 248(1); “taxable income” — 2(2). 248(1); 
“taxable income earned in Canada” — 115(1). 248(1); “taxable RFI share” — 248(1): 
“taxation year” — 249; “writing” — Interpretation Act 35(1). 


Regulations [s. 187.3]: 3200 (prescribed stock exchange); 6201 (prescribed shares). 
Interpretation Bulletins [s. 187.3]: IT-SS8R2: Stock dividends. 
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187.4 Partnerships — For the purposes of this Part, 


(a) all amounts received in a fiscal period by a partnership as, on 
account or in lieu of payment of, or in satisfaction of, dividends 
shall be deemed to have been received by each member of the 
partnership in the member’s fiscal period or taxation year in 
which the partnership’s fiscal period ends, to the extent of that 
member’s share thereof; 


(b) each member of a partnership shall be deemed to own at any 
time that proportion of the number of the shares of each class of 
the capital stock of a corporation that are property of the partner- 
ship at that time that the member’s share of all dividends re- 
ceived on those shares by the partnership in its fiscal period that 
includes that time is of the total of all those dividends; and 


(c) a reference to a person includes a partnership. 


Definitions [s. 187.4]: “amount” — 248(1); “class of shares’ — 248(6); “divi- 
dend” — 248(1); “fiscal period’ — 249(2), 249.1; “person” — 187.4(c), 248(1); 
“share” — 248(1); “taxation year” — 249. 


187.5 Information return — Every corporation liable to pay tax 
under this Part for a taxation year shall file with the Minister, not 
later than the day on or before which it is required by section 150 to 
file its return of income for the year under Part I, a return for the 
year under this Part in prescribed form containing an estimate of the 
taxes payable by it under sections 187.2 and 187.3 for the year. 


Related Provisions: 150.1(5) — Electronic filing. 


Definitions [s. 187.5]: “corporation” — 248(1), Interpretation Act 35(1); 
“prescribed” — 248(1); “taxation year” — 249. 


Forms: T2 SCH 43: Calculation of Parts [V.1 and VI.1 taxes. 


“Minister”, 


187.6 Provisions applicable to Part — Sections 152, 158 and 
159, subsections 161(1), (2) and (11), sections 162 to 167 and Divi- 
sion J of Part I are applicable to this Part with such modifications as 
the circumstances require. 


187.61 Provisions applicable— Crown corporations — 
Section 27 applies to this Part with any modifications that the cir- 
cumstances require. 


History: S. 187.61 added by 1998, c. 19, s. 201, applicable after 1987. 


PART V — TAX AND PENALTIES IN 
RESPECT OF REGISTERED CHARITIES 


History [Part V]: The heading to Part V amended by 2005, c. 19, s. 42 to replace 
“Tax” with “Tax and Penalties”, deemed to have come into force on March 23. 2004. 


187.7 Application of subsec. 149.1(1) — The definitions in 
subsection 149.1(1) apply to this Part. 


Origin of s. 187.7: R.S.C. 1985, c. 1 (Sth Supp.). 


188. (1) Deemed year-end on notice of revocation — If on a 
particular day the Minister issues a notice of intention to revoke the 
registration of a taxpayer as a registered charity under any of sub- 
sections 149.1(2) to (4.1) and 168(1) or it is determined, under sub- 
section 7(1) of the Charities Registration (Security Information) 
Act, that a certificate served in respect of the charity under subsec- 
tion 5(1) of that Act is reasonable on the basis of information and 
evidence available, 


(a) the taxation year of the charity that would otherwise have 
included that day is deemed to end at the end of that day; 


(b) a new taxation year of the charity is deemed to begin imme- 
diately after that day; and 


(c) for the purpose of determining the charity’s fiscal period af- 
ter that day, the charity is deemed not to have established a fis- 
cal period before that day. 


Related Provisions: 188(2.1) — Conditions for 188(1) not to apply. 


Income Tax Act 


History: Subsec. 188(1) amended by 2005, c. 19, subsec. 43(1), applicable in respect 
of notices issued and certificates served by the Minister of National Revenue after June 
12, 2005. The subsec. formerly read: 


(1) Revocation tax — Where the registration of a charity is revoked, the charity 
shall, on or before the day (in this subsection referred to as the “payment day’’) 
in a taxation year that is one year after the day on which the revocation is 
effective, 


(a) pay a tax under this Part for the year equal to the amount determined by 
the formula 


A+B-C-D-E-F 
where 


A is the total of all amounts each of which is the fair market value of an 
asset of the charity on the day (in this section referred to as the “‘valua- 
tion day”) that is 120 days before the day on which 


(i) the notice of the Minister’s intention to revoke the charity’s re- 
gistration is mailed, if the registration is revoked under subsection 
168(2), or 


(ii) the charity is, under subsection 5(1) of the Charities Registra- 
tion (Security Information) Act, served with a copy of a certificate, 
if the registration is revoked under subsection 168(3). 


Bis the total of all amounts each of which is the amount of a gift for 
which it issued a receipt described in subsection 110.1(2) or 118.1(2) in 
the period (in this section referred to as the “winding-up period”) that 
begins on the valuation day and ends immediately before the payment 
day, or an amount received by it in the winding-up period from a regis- 
tered charity, 


Proposed Amendment — Former 188(1)(a)B [temporary] _ 


Agplication: The July 18, 2005 draft legislation (Part 2 — technical), s. 164, pro-_ 
vides that in applying the description of B in para. 188(1)(a) in respect of gifts made — 
to a charity after December 20, 2002, as those gifts are relevant in respect of notices _ 
of intention to revoke the registration of the charity and certificates under subsec. _ 
5(1) of the Charities Registration (Security Information) Act that are issued by the 

Minister of National Revenue before June 13, 2005, that description is to be read 
with “which is the eligible amount” substituted for “which is the amount”. _ 


Technical Notes: Subsection 188(1) imposes a tax payable by a registered charity 

in respect of the revocation of the charity’s registration. The tax is generally. equal to 
the total of the value of the assets of the charity plus the amount of receipted dona- 
tions and inter-charity gifts received by the charity after the ° ‘valuation day” ofthe . 
charity's assets, net of certain eligibl disbursements. 


Subsection 188 1) is amended ‘consequential to the addition of new i cubscetion 
248(31). in respect of gifts made after December 20, 2002, to refer to the “eligible 
amount’ of a gift for which a Teceipt was issued by the charity For additional ey 
mation, see the commentary to new subsection 248(31). 


C is the total of all amounts each of which is the fair market value, at the 
time of the transfer, of an asset transferred by it in the winding-up pe- 
riod to a qualified donee, 


D is the total of all amounts each of which is expended by it in the wind- 
ing-up period on charitable activities carried on by it, 


E is the total of all amounts each of which is paid by it in the winding-up 
period in respect of its debts that were outstanding on the valuation day 
and not included in determining the value of D, and 


F is the total of all amounts each of which is a reasonable expense in- 
curred by it in the winding-up period and not included in determining 
the value of D; and 


(b) file with the Minister a return in prescribed form and containing pre- 
scribed information, without notice or demand therefor. 


The description of A in para. 188(1)(a) amended by 2001, c. 41, s. 116, in force De- 
cember 24, 2001. The description of A formerly read: 


A is the total of all amounts each of which is the fair market value of an asset 
of the charity on the day (in this section referred to as the “valuation day”) 
that is 120 days before the day on which notice of the Minister’s intention to 
revoke its registration is mailed, 


Subsec. 188(1) substituted by 1994, c. 21, s. 84, applicable where the registration of a 
charity is revoked pursuant to a notice of intention to revoke its registration that is 
mailed after 1992. That subsec. formerly read: 


(1) Where the registration of a charity is revoked, the charity shall, on or before 
the day in a taxation year that is one year after the day on which the revocation is 
effective, pay a tax for the year under this Part equal to the amount, if any, by 
which the total of 


(a) the fair market value, on the day that notice of the Minister’s intention to 
revoke its registration is mailed, of all its assets on that day, and 


(b) the total of all gifts for which it issued receipts described in subsection 
110.1(2) or 118.1(2) after the day referred to in paragraph (a) and all 
amounts received after that day from registered charities 
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exceeds the total of 


(c) the fair market value on the day referred to in paragraph (a) of each asset 
of the charity transferred by it to a qualified donee within the period com- 
mencing immediately after that day and expiring at the end of one year from 
the day on which the revocation is effective, 

(d) amounts expended by it within the period described in paragraph (c) on 
charitable activities carried on by it, 

(e) amounts paid by the charity after the day referred to in paragraph (a) in 
respect of bona fide debts of the charity that were outstanding on that day, 
and 


(f) the amount of such reasonable expenses as are incurred by the charity 
within the period described in paragraph (c). 


Para. 188(1)(b) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 155, applicable to 1988 
et seq. Para. (b) formerly read: 


(b) the total of all amounts each of which is an amount of a gift for which it 
issued a receipt described in paragraph 110.1(1)(a) or subsection 118.1(2) after 
the day referred to in paragraph (a) or an amount received after that date from a 
registered charity. 


Forms: RC4424: Completing the tax return where registration of a charity is revoked 
({guide]. 


(1.1) Revocation tax — A charity referred to in subsection (1) is 
liable to a tax, for its taxation year that is deemed to have ended, 
equal to the amount determined by the formula 


A-B 
where 
A is the total of all amounts, each of which is 


(a) the fair market value of a property of the charity at the 
end of that taxation year, 


(b) the amount of an appropriation (within the meaning as- 
signed by subsection (2)) in respect of a property transferred 
to another person in the 120-day period that ended at the end 
of that taxation year, or 


(c) the income of the charity for its winding-up period, in- 
cluding gifts received by the charity in that period from any 
source and any income that would be computed under sec- 
tion 3 as if that period were a taxation year; and 


B is the total of all amounts (other than the amount of an expendi- 
ture in respect of which a deduction has been made in comput- 
ing income for the winding-up period under paragraph (c) of the 
description of A), each of which is 


(a) a debt of the charity that is outstanding at the end of that 
taxation year, 


(b) an expenditure made by the charity during the winding- 
up period on charitable activities carried on by it, and 


(c) an amount in respect of a property transferred by the 
charity during the winding-up period and not later than the 
latter480f one year from the end of the taxation year and the 
day, if any, referred to in paragraph (1.2)(c), to a person that 
was at the time of the transfer an eligible donee in respect of 
the charity, equal to the amount, if any, by which the fair 
market value of the property, when transferred, exceeds the 
consideration given by the person for the transfer. 
Related Provisions: 149.1(1.1)(c) — Amount transferred under B(c) deemed not 
expended on charitable activities; 149.1(6.4) — Application to registered national arts 
service organizations; 188(1.2), (1.3) —‘Winding-up period”, “eligible donee”; 
188(2) — Transferee of property liable for tax; 188(2.1) — Conditions for 188(1.1) not 
to apply; 189(6.1)— Return and payment required within one year; 189(6.2) — Re- 
duction of revocation tax liability; _189(7) — Assessment of revocation — tax; 
225.1(1.1)(a) — No collection action for one year; 257 — Formula cannot calculate to 
less than zero. 
History: Subsec. 188(1.1) added by 2005, c. 19, subsec. 43(1), applicable in respect of 
notices issued and certificates served by the Minister of National Revenue after June 
12, 2005. 
Forms: RC4108: Registered charities and the Jncome Tax Act [guide]; RC4424: Com- 
pleting the tax return where registration of a charity is revoked [guide]. 


Se ee ee ea ee 


48 Sic. Should be “later” — ed.] 


S. 188(2) 


Charities Policies: CPC-020: Revocation tax. 


(1.2) Winding-up period — In this Part, the winding-up period of 
a charity is the period that begins immediately after the day on 
which the Minister issues a notice of intention to revoke the regis- 
tration of a taxpayer as a registered charity under any of subsections 
149.1(2) to (4.1) and 168(1) (or, if earlier, immediately after the day 
on which it is determined, under subsection 7(1) of the Charities 
Registration (Security Information) Act, that a certificate served in 
respect of the charity under subsection 5(1) of that Act is reasonable 
on the basis of information and evidence available), and that ends 
on the day that is the latest of 


(a) the day, if any, on which the charity files a return under sub- 
section 189(6.1) for the taxation year deemed by subsection (1) 
to have ended, but not later than the day on which the charity is 
required to file that return, 


(b) the day on which the Minister last issues a notice of assess- 
ment of tax payable under subsection (1.1) for that taxation year 
by the charity, and 


(c) if the charity has filed a notice of objection or appeal in re- 
spect of that assessment, the day on which the Minister may take 
a collection action under section 225.1 in respect of that tax 
payable. 

History: Subsec. 188(1.2) added by 2005, c. 19, subsec. 43(1), applicable in respect of 


notices issued and certificates served by the Minister of National Revenue after June 
12, 2005. 


(1.3) Eligible donee — In this Part, an eligible donee in respect of 
a particular charity is a registered charity 


(a) of which more than 50% of the members of the board of 
directors or trustees of the registered charity deal at arm’s length 
with each member of the board of directors or trustees of the 
particular charity; 


(b) that is not the subject of a suspension under subsection 
188.2(1); 


(c) that has no unpaid liabilities under this Act or under the Ex- 
cise Tax-Act; 


(d) that has filed all information returns required by subsection 
149.1(14); and 


(e) that is not the subject of a certificate under subsection 5(1) of 

the Charities Registration (Security Information) Act or, if it is 

the subject of such a certificate, the certificate has: been deter- 

mined under subsection 7(1) of that Aict not to be reasonable. 
History: Subsec. 188(1.3) added by 2005, c. 19, subsec. 43(1), applicable in respect of 
notices issued and certificates served by the Minister of National Revenue after June 
12, 2005: 


Forms: RC4424: Completing the tax return where registration of a charity is revoked 
{guide]. 


(2) Shared liability — revocation tax — A person who, after 
the time that is 120 days before the end of the taxation year of a 
charity that is deemed by subsection (1) to have ended, receives 
property from the charity, is jointly and severally, or solidarily, lia- 
ble with the charity for the tax payable under subsection (1.1) by 
the charity for that taxation year for an amount not exceeding the 
total of all appropriations, each of which is the amount by which the 
fair market value of such a property at the time it was so received 
by the person exceeds the consideration given by the person in re- 
spect of the property. 


_ Proposed Amendment — 188(2) 


Application: The July 18, 2005 draft legislation (Part 3— bijuralism), _subsec. 
261(1), will amend subsec. 188(2) by substituting “jointly and severally, or solidarily,” 
for “jointly, and severally”, to come into force.an, Royal Assent. 2 


Technical Notes: See under 12(4). 


Related Provisions: 160(1) — General rule making transferee of property liable. 
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History: Subsec. 188(2) amended by 2005, c..19, subsec. 43(1), applicable in respect 
of notices issued and certificates served by the Minister of National Revenue after June 
12, 2005. The subsec. formerly read: 


(2) ldem — A person (other than a qualified donee) who, after the valuation day 
of a charity, receives an amount from the charity is jointly and severally liable 
with the charity for the tax payable under subsection (1) by the charity in an 
amount not exceeding the amount by which the total of all such amounts so re- 


(a) a portion of such an amount that is included in determining an amount in 
the description of C, D, E or F in subsection (1) in respect of the charity, or 


(b) the consideration given by the person in respect of such an amount. 


Subsec. 188(2) substituted by 1994, c. 21, s. 84, applicable where the registration of a 
charity is revoked pursuant to a notice of intention to revoke its registration that is 
mailed after 1992. That subsec. formerly read: 


(2) A person (other than a qualified donee) who, on or after the day that notice of 
the Minister’s intention to revoke the registration of a charity is mailed, receives 
any amount from that charity is jointly and severally liable with the charity for 
the tax imposed on the charity by subsection (1) in an amount not exceeding the 
amount by which the amount so received by the person from the charity exceeds 
the total of 


(a) the total of amounts so received by the person from the charity each of 
which is an amount described in paragraph (1)(d), (e) or (f), and 
(b) the consideration, if any, given by the person in respect of the amount so 
received by the person. 

Charities Policies: CPC-020: Revocation tax. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(2.1) Non-application of revocation tax — Subsections (1) and 
(1.1) do not apply to a charity in respect of a notice of intention to 
revoke given under any of subsections 149.1(2) to (4.1) and 168(1) 
if the Minister abandons the intention and so notifies the charity or 
if 
(a) within the one-year period that begins immediately after the 
taxation year of the charity otherwise deemed by subsection (1) 
to have ended, the Minister has registered the charity as a chari- 
table organization, private foundation or public foundation; and 


(b) the charity has, before the time that the Minister has so regis- 
tered the charity, 


(1) paid all amounts, each of which is an amount for which 
the charity is liable under this Act (other than subsection 
(1.1)) or the Excise Tax Act in respect of taxes, penalties and 
interest, and 


(ii) filed all information returns required by or under this Act 
to be filed on or before that time. 
History: Subsec. 188(2.1) added by 2005, c. 19, subsec. 43(1), applicable in respect of 


notices issued and certificates served by the Minister of National Revenue after June 
12, 2005. 


(3) Transfer of property tax — Where, as a result of a transac- 
tion or series of transactions, property owned by a registered charity 
that is a charitable foundation and having a net value greater than 
50% of the net asset amount of the charitable foundation immedi- 
ately before the transaction or series of transactions, as the case may 
be, is transferred before the end of a taxation year, directly or indi- 
rectly, to one or more charitable organizations and it may reasona- 
bly be considered that the main purpose of the transfer is to effect a 
reduction in the disbursement quota of the foundation, the founda- 
tion shall pay a tax under this Part for the year equal to the amount 
by which 25% of the net value of that property determined as of the 
day of its transfer exceeds the total of all amounts each of which is 
its tax payable under this subsection for a preceding taxation year in 
respect of the transaction or series of transactions. 

Related Provisions: 149.1(6.4) — Application to registered national arts service 
organizations; 188(3.1) — 188(3) does not apply to gift to which penalty under 
188.1(11) applies; 248(10) — Series of transactions. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(3.1) Non-application of subsec. (3) — Subsection (3) does not 
apply to a transfer that is a gift to which subsection 188.1(11) 
applies. 

History: Subsec. 188(3.1) added by 2005, c. 19, subsec. 43(2), applicable in respect of 
taxation years that begin after March 22, 2004. 


(4) ldem — Where property has been transferred to a charitable or- 
ganization in circumstances described in subsection (3) and it may 
reasonably be considered that the organization acted in concert with 
a charitable foundation for the purpose of reducing the disburse- 
ment quota of the foundation, the organization is jointly and sever- 
ally liable with the foundation for the tax imposed on the founda- 
tion by that subsection in an amount not exceeding the net value of 
the property. 


: m), subsec. 


Application: The July 18, 2005 draft legislation (Part m), 
261(2), will amend subsec. 188(4) by substituting “jointly and severally. or solidarily,” 


for “jointly and severally”, to come into force on Royal Assen 
Technical Notes: See un (4 = oe 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 
(5) Definitions — In this section, 


“net asset amount” of a charitable foundation at any time means 
the amount determined by the formula 


N= 1B 
where 


A is the fair market value at that time of all the property owned by 
the foundation at that time, and 


Bis the total of all amounts each of which is the amount of a debt 
owing by or any other obligation of the foundation at that time; 
Related Provisions: 257 — Formula cannot calculate to less than zero. 


“net value” of property owned by a charitable foundation, as of the 
day of its transfer, means the amount determined by the formula 


A-~B 
where 
A is the fair market value of the property on that day, and 


B_ is the amount of any consideration given to the foundation for 
the transfer. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


Definitions [s. 188]: “amount” — 248(1); “arm’s length” — 251(1); “assessment” — 
248(1); “charitable foundation”, “charitable organization”, “charitable purposes”’, 
“charity”, “disbursement quota” — 149.1(1), 187.7; “eligible amount” — 248(31), 
(41); “eligible donee” — 188(1.3): “fiscal period” — 249.1; “Minister” — 248(1); “net 
asset amount” — 188(5); “net value” — 188(5); “non-qualified investment’ — 
149.1(1), 187.7; “person”, “prescribed” — 248(1); “private foundation” — 149.1(1), 
248(1); “property” — 248(1); “public foundation” — 149.1(1), 248(1); “qualified do- 
nee”, “qualified investment” — 149.1(1), 187.7; “registered charity” — 248(1); “re- 
lated business” — 149.1(1), 187.7; “series of transactions” — 248(10); “specified 
gift” — 149.1(1), 187.7; “taxation year” — 249: “taxpayer” — 248(1); “valuation 
day” — 188(1)(a)A; “winding-up period” — 188(1.2). 


188.1 (1) Penalties for charities — carrying on business — 
Subject to subsection (2), a registered charity is liable to a penalty 
under this Part equal to 5% of its gross revenue for a taxation year 


from any business that it carries on in the taxation year, if the regis- 
tered charity 


(a) is a private foundation; or 


(b) is not a private foundation and the business is not a related 
business in relation to the charity. 


Related Provisions: 149.1(2)(a) — Revocation of charitable organization for carry- 
ing on unrelated business; 149.1(3)(a) — Revocation of public foundation for carrying 
on unrelated business; 149.1(4)(a) — Revocation of private foundation for carrying on 
any business; 188.1(2) — Increased penalty on second assessment: 189(6.3) — Reduc- 
tion of penalty if funds. transferred to another charity; 189(7), (8) — Assessment of 


penalty and administrative procedures; 241(3.2)(g) — Penalty notice may be disclosed 
to the public. 


(2) Increased penalty for subsequent assessment — A 
registered charity that, less than five years before a particular time, 
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was assessed a liability under subsection (1) or this subsection, for a 
taxation year, is liable to a penalty under this Part equal to its gross 
revenue for a subsequent taxation year from any business that, after 
that assessment and in the subsequent taxation year, it carries on at 
the particular time if the registered charity 


(a) is a private foundation; or 


(b) is not a private foundation and the business is not a related 
business in relation to the charity. 
Related Provisions: 188.2(1)(a) — Mandatory one-year suspension of. charity’s 
ability to issue receipts; 189(6.3) — Reduction of penalty if funds transferred to an- 
other charity; 189(7), (8)— Assessment of penalty and administrative procedures; 
241(3.2)(g) — Penalty notice may be disclosed to the public. 


(3) Control of corporation by a charitable foundation — If 
at a particular time a charitable foundation has acquired control 
(within the meaning of subsection 149.1(12)) of a particular corpo- 
ration, the foundation is liable to a penalty under this Part for a tax- 
ation year equal to 


(a) 5% of the total of all amounts, each of which is a dividend 
received by the foundation from the particular corporation in the 
taxation year and at a time when the foundation so controlled the 
particular corporation, except if the foundation is liable under 
paragraph (b) for a penalty in respect of the dividend; or 


(b) if the Minister has, less than five years before the particular 
time, assessed a liability under paragraph (a) or this paragraph 
for a preceding taxation year of the foundation in respect of a 
dividend received from any corporation, the total of all amounts, 
each of which is a dividend received, after the particular time, 
by the foundation, from the particular corporation, in the taxa- 
tion year and at a time when the foundation so controlled the 
particular corporation. 
Related Provisions: 149.1(3)(c) — Revocation of public foundation for acquiring 
control of a corporation; 149.1(4)(c) — Revocation of private foundation for acquiring 
control of a corporation; 189(6.3) — Reduction of penalty if funds transferred to an- 
other charity; 189(7), (8)— Assessment of penalty and administrative procedures; 
241(3.2)(g) — Penalty notice may be disclosed to the public. 


(4) Undue benefits — A registered charity that, at a particular 
time in a taxation year, confers on a person an undue benefit is lia- 
ble to a penalty under this Part for the taxation year equal to 


(a) 105% of the amount of the benefit, except if the charity is 
liable under paragraph (b) for a penalty in respect of the benefit; 
or 


(b) if the Minister has, less than five years before the particular 
time, assessed a liability under paragraph (a) or this paragraph 
for a preceding taxation year of the charity and the undue benefit 
was conferred after that assessment, 110% of the amount of the 
benefit. 
Related Provisions: 149.1(1)‘‘charitable foundation”, 149.1(1)“charitable organiza- 
tion”(b) — No benefit to be available to any member. shareholder, etc.; 188.1(5) — 
Meaning of “undue benefit”; 188.2(1)(b) — One-year suspension of charity’s ability to 
issue receipts; 189(6.3) — Reduction of penalty if funds transferred to another charity; 
189(7), (8) Assessment of penalty and. administrative procedures; 241(3.2)(g) — 
Penalty notice may be disclosed to the public. 


(5) Meaning of undue benefits — For the purposes of this Part, 
an undue benefit conferred on a person (referred to in this Part as 
the “beneficiary”) by a registered charity includes a disbursement 
by way of a gift or the amount of any part of the income, rights, 
property or resources of the charity that is paid, payable, assigned 
or otherwise made available for the personal benefit of any person 
who is a proprietor, member, shareholder, trustee or settlor of the 
charity, who has contributed or otherwise paid into the charity more 
than 50% of the capital of the charity, or who deals not at arm’s 
length with such a person or with the charity, as well as any benefit 
conferred on a beneficiary by another person, at the direction or 
with the consent of the charity, that would, if it were not conferred 
on the beneficiary, be an amount in respect of which the charity 
would have a right, but does not include a disbursement or benefit 
to the extent that it is 


(a) an amount that is reasonable consideration or remuneration 
for property acquired by or services rendered to the charity; 


S. 188.1011) 


(b) a gift made, or a benefit conferred, in the course of a charita- 
ble act in the ordinary course of the charitable activities carried 
‘on by the charity, unless it can reasonably be considered that the 
eligibility of the beneficiary for the benefit relates solely to the 
relationship of the beneficiary to the charity; or 


(c) a gift to a qualified donee. 


Related Provisions: 149.1(1)“charitable foundation”, 149.1(1)“charitable organiza- 
tion’(b) — No benefit to be available to any member, shareholder, etc. 


(6) Failure to file information returns — Every registered 
charity that fails to file a return for a taxation year as and when 
required by subsection 149.1(14) is liable to a penalty equal to 
$500. 

Related Provisions: 168(1)(c) — Revocation of registration for failing to file infor- 
mation return; 189(6.3) — Reduction of penalties exceeding $1,000 per taxation year if 


funds transferred to another charity; 189(7), (8) — Assessment of penalty and adminis- 
trative procedures; 241(3.2)(g) — Penalty notice may be disclosed to the public. 


Forms: RC4424: Completing the tax return where registration of a charity is revoked 
[guide]. 


(7) Incorrect information — Except where subsection (8) or (9) 
applies, every registered charity that issues, in a taxation year, a re- 
ceipt for a gift otherwise than in accordance with this Act and the 
regulations is liable for the taxation year to a penalty equal to 5% of 
the amount reported on the receipt as representing the amount in 
respect of which a taxpayer may claim a deduction under subsection 
110.1(1) or a credit under subsection 118.1(3). 

Related Provisions: 168(1)(d) — Revocation of registration for issuing incorrect 
receipt; 188.1(8) — Increased penalty for subsequent assessment; 188.1(9) — Penalty 
for false statement relating to receipt; 189(6.3) — Reduction of penalty if funds trans- 
ferred to another charity; 189(7), (8) — Assessment of penalty and administrative pro- 
cedures; 225.1(1)(b)——No collection action for one year from assessment; 
241(3.2)(g) — Assessment notice may be disclosed to the public. 


(8) Increased penalty for subsequent assessment — Ex- 
cept where subsection (9) applies, if the Minister has, less than five 
years before a particular time, assessed a penalty under subsection 
(7) or this subsection for a taxation year of a registered charity and, 
after that assessment and in a subsequent taxation year, the charity 
issues, at the particular time, a receipt for a gift otherwise than in 
accordance with this Act and the regulations, the charity is liable for 
the subsequent taxation year to a penalty equal to 10% of the 
amount reported on the receipt as representing the amount in re- 
spect of which a taxpayer may claim a deduction under subsection 
110.1(1) or a credit under subsection 118.1(3). 


Related Provisions: 189(6.3) — Reduction of penalty if funds transferred to another 
charity; 189(7), (8) — Assessment of penalty and administrative procedures. 


(9) False information — If at any time a person makes or fur- 
nishes, participates in the making of or causes another person to 
make or furnish a statement that the person knows, or would rea- 
sonably be expected to know but for circumstances amounting to 
culpable conduct (within the meaning assigned by subsection 
163.2(1)), is a false statement (within the meaning assigned by sub- 
section 163.2(1)) on a receipt issued by, on behalf of or in the name 
of another person for the purposes of subsection 110.1(2) or 
118.1(2), the person (or, where the person is an officer, employee, 
official or agent of a registered charity, the registered charity) is 
liable for their taxation year that includes that time to a penalty 
equal to 125% of the amount reported on the receipt as representing 
the amount in respect of which a taxpayer may claim a deduction 
under subsection 110.1(1) or a credit under subsection 118.1(3). 
Related Provisions: 163.2(2), (4) — Alternative penalties; 188.1(10) — No double 
penalty under 163.2 and 188.1(9); 188.2(1)(b) — Mandatory one-year suspension of 
charity’s ability to issue receipts if penalties exceed $25,000; 189(6.3) — Reduction of 
penalty if funds transferred to another charity; 189(7). (8) — Assessment of penalty 
and administrative procedures. 


(10) Maximum amount — A person who is liable at any time to 
penalties under both section 163.2 and subsection (9) in respect of 
the same false statement is liable to pay only the greater of those 
penalties. 


(11) Delay of expenditure — If, in a taxation year, a registered 
charity has made a gift of property to another registered charity and 
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it may reasonably be considered that one of the main purposes for 
the making of the gift was to unduly delay the expenditure of 
amounts on charitable activities, each of those charities is jointly 
and severally, or solidarily, liable to a penalty under this Act for its 
respective taxation year equal to 110% of the fair market value of 
the property. 

Related Provisions: 149.1(4.1) — Revocation for making gift for purpose of undue 
delay; 188(3.1) — 188(3) does not apply to gift where 188.1(11) applies; 189(6.3) — 
Reduction of penalty if funds transferred to another charity; 189(7), (8) — Assessment 
of penalty and administrative procedures. 


History: S. 188.1 added by 2005, c. 19, s. 44, applicable in respect of taxation years 
that begin after March 22, 2004. 


Registered Charities Newsletters: 19 (introduction of intermediate sanctions). 


Definitions [s. 188.1]: “amount” — 248(1); “arm’s length” — 251(1); “assess- 
ment” — 248(1); “beneficiary” — 188.1(5); “business” — 248(1); “control” — 
149.1(12), 256(5.1); “corporation” — 248(1), Interpretation Act 35(1); “culpable con- 
duct” — 163.2(1); “dividend”, “employee” — 248(1); “false statement” — 163.2(1); 
“gross revenue”, “Minister”, “officer”, “person” — 248(1); “private foundation” — 
149.1(1), 248(1); “property” — 248(1); “qualified donee” — 149.1(1), 248(1); “regis- 
tered charity”, “regulation” — 248(1); “related” — 251(2)-(6); “shareholder” — 
248(1); “taxation year” — 249; “taxpayer” — 248(1). 


188.2 (1) Notice of suspension with assessment — The 
Minister shall, with an assessment referred to in this subsection, 
give notice by registered mail to a registered charity that the author- 
ity of the charity to issue an official receipt referred to in Part 
XXXV of the Income Tax Regulations is suspended for one year 
from the day that is seven days after the notice is mailed, if the 
Minister has assessed the charity for a taxation year for 


(a) a penalty under subsection 188.1(2); 


(b) a penalty under paragraph 188.1(4)(b) in respect of an undue 
benefit, other than an undue benefit conferred by the charity by 
way of a gift; or 


(c) a penalty under subsection 188.1(9) if the total of all such 
penalties for the taxation year exceeds $25,000. 


Related Provisions: 188.2(3) — Effect of suspension; 188.2(4) — Application to 
Tax Court to postpone suspension; 189(8) — Notice of objection (s. 165) may be filed 
against suspension; 241(3.2)(g) — Suspension letter may be disclosed to the public. 


(2) Notice of suspension — general — The Minister may give 
notice by registered mail to a registered charity that the authority of 
the charity to issue an official receipt referred to in Part XXXV of 
the Income Tax Regulations is suspended for one year from the day 
that is seven days after the notice is mailed 


(a) if the charity contravenes any of sections 230 to 231.5; or 


(b) if it may reasonably be considered that the charity has acted, 
in concert with another charity that is the subject of a suspension 
under this section, to accept a gift or transfer of property on be- 
half of that other charity. 


Related Provisions: 188.2(4) — Application to Tax Court to postpone suspension; 
189(8) — Notice of objection (s. 165) may be filed against suspension; 241(3.2)(g) — 
Suspension letter may be disclosed to the public. 


Registered Charities Newsletters: 26 (books and records — Q10). 


(3) Effect of suspension — If the Minister has issued a notice to 
a registered charity under subsection (1) or (2), subject to subsec- 
tion (4), 


(a) the charity is deemed, in respect of gifts made and property 
transferred to the charity within the one-year period that begins 
on the day that is seven days after the notice is mailed, not to be 
a donee, described in paragraph 110.1(1)(a) or in the definition 
“total charitable gifts” in subsection 118.1(1), for the purposes 
of 


(i) subsections 110.1(1) and 118.1(1), 


(ii) the definitions “qualified donee” and “registered charity” 
in subsection 248(1), and 


(iii) Part XXXV of the Income Tax Regulations; and 


Income Tax Act 


(b) if the charity is, during that period, offered a gift from any 
person, the charity shall, before accepting the gift, inform that 
person that 


(i) it has received the notice, 


(ii) no deduction under subsection 110.1(1) or credit under 
subsection 118.1(3) may be claimed in respect of a gift made 
to it in the period, and 


(iii) a gift made in the period is not a gift to a qualified 
donee. 


Related Provisions: 188.2(2)(b) — Suspension for charity that accepts gift on be- 
half of suspended charity. 


(4) Application for postponement — If a notice of objection to 
a suspension under subsection (1) or (2) has been filed by a regis- 
tered charity, the charity may file an application to the Tax Court of 
Canada for a postponement of that portion of the period of suspen- 
sion that has not elapsed until the time determined by the Court. 


Related Provisions: 188.2(5)— Grounds for postponement by Tax Court; 
189(8) — Notice of objection (s. 165) may be filed against suspension. 


(5) Grounds for postponement — The Tax Court of Canada 
may grant an application for postponement only if it would be just 
and equitable to do so. 


History: S. 188.2 added by 2005, c. 19, s. 44, applicable in respect of taxation years 
that begin after March 22, 2004. 

Definitions [s. 188.2]: “assessment” — 248(1); “Canada’’ — 255, Interpretation Act 
35(1); “contravene” — Interpretation Act 35(1); “Minister”, “person”, “property” — 
248(1); “qualified donee” — 149.1(1), 248(1); “registered charity” — 248(1); “taxation 
year’ — 249. 


189. (1) Tax regarding non-qualified investment — Where at 
any particular time in a taxation year a debt (other than a debt in 
respect of which subsection 80.4(1) applies or would apply but for 
subsection 80.4(3)) is owing by a taxpayer to a registered charity 
that is a private foundation and at that time the debt was a non- 
qualified investment of the foundation, the taxpayer shall pay a tax 
under this Part for the year equal to the amount, if any, by which 


(a) the amount that would be payable as interest on that debt for 
the period in the year during which it was outstanding and was a 
non-qualified investment of the foundation if the interest were 
payable at such prescribed rates as are in effect from time to 
time during the period 


exceeds 


(b) the amount of interest for the year paid on that debt by the 
taxpayer not later than 30 days after the end of the year. 


Related Provisions: 149.1(6.4)— Application to registered national arts service 
organizations. 


Regulations: 4301(c) (prescribed rate of interest). 
Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(2) Computation of interest on debt — For the purpose of par- 
agraph (1)(a), where a debt in respect of which subsection (1) ap- 
plies (other than a share or right that is deemed by subsection (3) to 
be a debt) is owing by a taxpayer to a private foundation, interest on 
that debt for the period referred to in that paragraph shall be com- 
puted at the least of 


(a) such prescribed rates as are in effect from time to time during 
the period, 


(b) the rate per annum of interest on that debt that, having regard 
to all the circumstances (including the terms and conditions of 
the debt), would have been agreed on, at the time the debt was 
incurred, had the taxpayer and the foundation been dealing with 
each other at arm’s length and had the ordinary business of the 
foundation been the lending of money, and 


(c) where that debt was incurred before April 22, 1982, a rate 
per annum equal to 6% plus 2% for each calendar year after 
1982 and before the taxation year referred to in subsection (1). 


Regulations: 4301(c) (prescribed rate of interest). 
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(3) Share deemed to be debt — For the purpose of subsection 
(1), where a share, ora right to acquire a share, of the capital stock 
of a corporation held by a private foundation at any particular time 
during the corporation’s taxation year was at that time a non-quali- 
fied investment of the foundation, the share or right shall be deemed 
to be a debt owing at that time by the corporation to the foundation 


(a) the amount of which was equal to, 


(i) in the case of a share or right last acquired before April 
22, 1982, the greater of its fair market value on April 21, 
1982 and its cost amount to the foundation at the particular 
time, or 


(ii) in any other case, its cost amount to the foundation at the 
particular time, 


(b) that was outstanding throughout the period for which the 
share or right was held by the foundation during the year, and 


(c) in respect of which the amount of interest paid in the year is 
equal to the total of all amounts each of which is the amount of a 
dividend received on the share by the foundation in the year, 


and the reference in paragraph (1)(a) to “such prescribed rates as 
are in effect from time to time during the period” shall be read as a 
reference to “2/3 of such prescribed rates as are in effect from time to 
time during the period”. 


(4) Computation of interest with respect to a share — For 
the purposes of subsection (3), where a share or right in respect of 
which that subsection applies was last acquired before April 22, 
1982, the reference therein to “?/s of such prescribed rates as are in 
effect from time to time during the period” shall be read as a refer- 
ence to “the lesser of 


(a) a rate per annum equal to 4% plus 1% for each 5 calendar 
years contained in the period commencing after 1982 and ending 
before the particular time, and 


(b) a rate per annum equal to 7/; of such prescribed rates as are in 
effect from time to time during the year”. 


(5) Share substitution — For the purpose of subsection (3), 
where a share or right is acquired by a charity in exchange for an- 
other share or right in a transaction after April 21, 1982 to which 
section 51, 85, 85.1, 86 or 87 applies, it shall be deemed to be the 
same share or right as the one for which it was substituted. 


(6) Taxpayer to file return and pay tax — Every taxpayer who 
is liable to pay tax under this Part (except a charity that is liable to 
pay tax under [sub]section 188(1)) for a taxation year shall, on or 
before the day on or before which the taxpayer is, or would be if tax 
were payable by the taxpayer under Part I for the year, required to 
file a return of income or an information return under Part I for the 
year, 

(a) file with the Minister a return for the year in prescribed form 

and containing prescribed information, without notice or de- 

mand therefor; 


(b) estimate in the return the amount of tax payable by the tax- 


payer under this Part for the year; and 


(c) pay to the Receiver General the amount of tax payable by the 
taxpayer under this Part for the year. 
Related Provisions: 150.1(5) — Electronic filing. 
History: The opening words of subsec. 189(6), and para. (6)(c), substituted by 1994, c. 
21, subsecs. 85(1), (2), applicable after 1992. The opening words and para. (c) formerly 
read: 
(6) Every taxpayer who is liable to pay tax under this Part for a taxation year 
shall, on or before the day on or before which the taxpayer is required, or would 
be required if tax were payable by the taxpayer under Part I or if, in the case of a 
charity, the registration thereof had not been revoked, to file a return of income 
or an information return under Part I for the year, 


(c) except where subsection 188(1) applies with respect to the payment of the 
tax, pay to the Receiver General the amount of tax payable by the taxpayer under 
this Part for the year. 
Forms: T2046: Tax return where registration of a charity is revoked; T2140: Part V 
tax return — Tax on non-qualified investments issued of a registered charity. 


S. 189(6.3)(b) 


(6.1) Revoked charity to file returns — Every taxpayer who is 
liable to pay tax under subsection 188(1.1) for a taxation year shall, 
on or before the day that is one year from the end of the taxation 
year, and without notice or demand, 


(a) file with the Minister 


(i) a return for the taxation year, in prescribed form and con- 
taining prescribed information, and 


(ii) both an information return and a public information re- 
turn for the taxation year, each in the form prescribed for the 
purpose of subsection 149.1(14); and 


(b) estimate in the return referred to in subparagraph (a)(i) the 
amount of tax payable by the taxpayer under subsection 188(1.1) 
for the taxation year; and 


(c) pay to the Receiver General the amount of tax payable by the 
taxpayer under subsection 188(1.1) for the taxation year. 


Related Provisions: 188(1) — Deemed year-end on notice of revocation. 


History: Subsec. 189(6.1) added by 2005, c. 19, s. 45, applicable in respect of notices 
issued by the Minister of National Revenue after June 12, 2005. 


Forms: RC4424: Completing the tax return where registration of a charity is revoked 
[guide]; T2046: Tax return where registration of a charity is revoked. 


(6.2) Reduction of revocation tax liability — If the Minister 
has, during the one-year period beginning immediately after the end 
of a taxation year of a person, assessed the person in respect of the 
person’s liability for tax under subsection 188(1.1) for that taxation 
year, has not after that period reassessed the tax liability of the per- 
son, and that liability exceeds $1,000, that lability is, at any partic- 
ular time, reduced by the total of 


(a) the amount, if any, by which 


(i) the total of all amounts, each of which is an expenditure 
made by the charity, on charitable activities carried on by it, 
before the particular time and during the period (referred to 
in this subsection as the “post-assessment period”) that be- 
gins immediately after a notice of the latest such assessment 
was mailed and ends at the end of the one-year period 


exceeds 


(ii) the income of the charity for the post-assessment period, 
including gifts received by the charity in that period from any 
source and any income that would be computed under sec- 
tion 3 if that period were a taxation year, and 


(b) all amounts, each of which is an amount, in respect of a pro- 
perty transferred by the charity before the particular time and 
during the post-assessment period to a person that was at the 
time of the transfer an eligible donee in respect of the charity, 
equal to the amount, if any, by which the fair market value of 
the property, when transferred, exceeds the consideration given 
by the person for the transfer. 

Related Provisions: 149.1(1.1)(c) — Amount transferred under (b) deemed not ex- 


pended on charitable activities; 189(9)(a) — No interest on revocation tax to extent re- 
duced by 189(6.2). 


History: Subsec. 189(6.2) added by 2005, c. 19, s. 45, applicable in respect of notices 
issued by the Minister of National Revenue after June 12, 2005. 


(6.3) Reduction of liability for penalties — If the Minister has 
assessed a registered charity in respect of the charity’s liability for 
penalties under section 188.1 for a taxation year, and that liability 
exceeds $1,000, that liability is, at any particular time, reduced by 
the total of all amounts, each of which is an amount, in respect of a 
property transferred by the charity after the day on which the Min- 
ister first assessed that liability and before the particular time to a 
person that was at the time of the transfer an eligible donee in re- 
spect of the charity, equal to the amount, if any, by which the fair 
market value of the property, when transferred, exceeds the total of 


(a) the consideration given by the person for the transfer, and 


(b) the part of the amount in respect of the transfer that has re- 
sulted in a reduction of an amount otherwise payable under sub- 
section 188(1.1). 
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Related Provisions: 149.1(1.1)(c) — Amount transferred under (b) deemed not ex- 
pended on charitable activities; 189(9)(b) — No interest on penalties to extent reduced 
by 189(6.3). 

History: Subsec. 189(6.3) added by 2005, c. 19, s. 45, applicable in respect of notices 
issued by the Minister of National Revenue after June 12, 2005. 


(7) Minister may assess — Without limiting the authority of the 
Minister to revoke the registration of a registered charity, the Min- 
ister may also at any time assess a taxpayer in respect of any 
amount that a taxpayer is liable to pay under this Part. 

Related Provisions: 189(8) — Objection to penalty and other administrative proce- 
dures; 221.1 — Application of interest where legislation retroactive; 248(11) — Inter- 
est compounded daily. 

History: Subsec. 189(7) amended by 2005, c. 19, s. 45, applicable in respect of notices 
issued by the Minister of National Revenue after June 12, 2005. The subsec. formerly 
read: 

) Interest — Where a taxpayer is liable to pay tax under this Part and has 
failed to pay all or any part thereof on or before the day on or before which the 
tax was required to be paid, the taxpayer shall pay to the Receiver General inter- 
est at the prescribed rate on the amount that the taxpayer failed to pay computed 
from the day on or before which the tax was required to be paid to the day of 
payment. 


Regulations: 4301 (prescribed rate of interest). 


(8) Provisions applicable to Part — Subsections 150(2) and 
(3), sections 152 and 158, subsection 161(11), sections 162 to 167 
and Division J of Part I apply in respect of an amount assessed 
under this Part and of a notice of suspension under subsection 
188.2(1) or (2) as if the notice were a notice of assessment made 
under section 152, with any modifications that the circumstances 
require including, for greater certainty, that a notice of suspension 
that is reconsidered or reassessed may be confirmed or vacated, but 
not varied, except that 


(a) section 162 does not apply in respect of a return required to 
be filed under paragraph (6.1)(a); and 


(b) the reference in each of subsections 165(2) and 166.1(3) to 
the expression “Chief of Appeals in a District Office or a Taxa- 
tion Centre” is to be read as a reference to the expression “Assis- 
tant Commissioner, Appeals Branch”. 
Related Provisions: 189(8.1)(a) — Objection to revocation is not an objection to 
revocation tax; 189(8.1)(b) — Revocation of registration cannot be appealed to Tax 
Court of Canada; 189(9) — No interest on revocation tax or penalties to extent reduced 
by 189(6.2) or (6.3). 
History: Subsec. 189(8) amended by 2005, c. 19, s. 45, applicable in respect of notices 
issued by the Minister of National Revenue after June 12, 2005. The subsec. formerly 
read: 


(8) Subsections 150(2) and (3), sections 152 and 158, subsection 161(11), sec- 
tions 162 to 167 and Division J of Part I are applicable to this Part with such 
modifications as the circumstances require. 


Registered Charities Newsletters: 19 (appeals process). 


(8.1) Clarification re objections under subsection 
168(4) — For greater certainty, in applying the provisions referred 
to in subsection (8), with any modifications that the circumstances 
require, 

(a) a notice of objection referred to in subsection 168(4) does 


not constitute a notice of objection to a tax assessed under sub- 
section 188(1.1); and 


(b) an issue that could have. been the subject of a notice of objec- 
tion referred to in subsection 168(4) may not be appealed to the 
Tax Court of Canada under subsection 169(1). 
Related Provisions: 
Appeal. 


History: Subsec. 189(8.1) added by 2005, c. 19, s. 45, applicable in respect of notices 
issued by the Minister of National Revenue after June 12, 2005. 


172(3)(a.1) — Appeal of revocation to Federal Court of 


Registered Charities Newsletters: 19 (appeals process). 


(9) Interest — Subsection 161(11) does not apply to a liability of a 
taxpayer for a taxation year 


(a) under subsection 188(1.1) to the extent that the liability is 
reduced by subsection (6.2), or paid, before the end of the one- 
year period that begins immediately after the end of the taxation 
year deemed to have ended by paragraph 188(1)(a); or 
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(b) under section 188.1 to the extent that the liability is reduced 
by subsection (6.3), or paid, before the end of the one-year pe- 
riod that begins immediately after the liability was first assessed. 


History: Subsec. 189(9) added by 2005, c. 19, s. 45, applicable in respect of notices 
issued by the Minister of National Revenue after June 12, 2005. 


Selected Cases [s. 189]: Jabs Construction Ltd. v. R., [1999] 3 C.T.C. 2556 (TCC) 
(Where specific provision allows for mitigation of tax results, no abuse, but rather, use 
of Act). 


Definitions [s. 189]: ° “arm’s length” — 251(1); “assessment”, 
“business” — 248(1); “calendar year’ *— Interpretation Act 37(1)(a); “charitable foun- 
dation”, “charitable organization”, “charitable purposes”, “charity” — 149.1(1), 187.7; 
“corporation” — 248(1), Interpretation Act 35(1); “disbursement quota”, “dividend” — 
248(1); “eligible donee’ — 188(1.3); “Minister” — 248(1); “non-qualified invest- 
ment” — 149.1(1), 187.7: “person”, “prescribed” — 248(1); “prescribed rate” — Reg. 
4301: “private foundation” — 149.1(1), 187.7, 248(1); “property” — 248(1); “public 
foundation’, “qualified donee”, “qualified investment” — 149.1(1), 187.7; “registered 
charity” — 248(1); “related business” — 149.1(1), 187.7; “share” — 248(1); “specified 
gift”, “taxation year’ — 149.1(1), 187.7; “taxation year” — 249; “taxpayer” — 248(1). 


PART VI — TAX ON CAPITAL OF 
FINANCIAL INSTITUTIONS 


‘amount’? — 248(1); 


190. (1) Definitions — For the purposes of this Part, 


“financial institution” means a corporation that 
(a) is a bank, 


(b) is authorized under the laws of Canada or a province to carry 
on the business of offering its services as a trustee to the public, 


(c) is authorized under the laws of Canada or a province to ac- 
cept deposits from the public and carries on the business of lend- 
ing money on the security of real estate or investing in mort- 
gages or hypothecary claims on real estate, 


Proposed Amendment — Joe) {nancial 
institution” (c) 


(c) is authorized under the laws of Canada or a province to 
accept deposits from the public and carries on the business of © 
lending money on the security of real property or immovables © 
or investing in indebtedness on the security of eres on 
_ Teal property or of hypothecs on immovables, 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), s. 262, will 


amend para. (c) of the definition “financial institution” in subsec. 190(1) to read as 
above, to come into force on Royal Assent. 


Technical Notes: See under 12(4). 


(d) is a life insurance corporation that carries on business in 
Canada, or 


(e) is a corporation all or substantially all of the assets of which 
are shares or indebtedness of corporations described in any of 
paragraphs (a) to (d) or this paragraph to which the corporation 
is related; 

Related Provisions: 253 — Extended meaning of “carrying on business in Canada”. 


Ree Oe (c) of the definition “financial institution” in subsec. 190(1) amended 


by 2001, c. 17, s. 222, to add “or hypothecary claims”, in force June 14, 2001. 
Paras. (d), (e) added to “financial institution” in subsec. 190(1) by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 156(1), applicable to taxation years ending after February 20, 
1990, 


“long-term debt” means 


(a) in the case of a bank, its subordinated indebtedness (within 
the meaning assigned by section 2 of the Bank Act) evidenced 
by obligations issued for a term of not less than 5 years, 


(b) in the case of an insurance corporation, its subordinated in- 
debtedness (within the meaning assigned by section 2 of the Jn- 
surance Companies Act) evidenced by obligations issued for a 
term of not less than 5 years, and 


(c) in the case of any other corporation, its subordinated indebt- 
edness (within the meaning that would be assigned by section 2 
of the Bank Act if the definition of that expression in that section 
were applied with such modifications as the circumstances re- 
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quire) evidenced by obligations issued for a term of not less than 
5 years; ; 
History: The definition “long-term debt” in subsec. 190(1) substituted by 1994, c. 21, 
subsec. 86(1), applicable after May 31, 1992. That definition formerly read: 
“long-term debt” means 
(a) in the case of a bank, its indebtedness evidenced by bank debentures, 
within the meaning assigned by the Bank Act, and 


(b) in the case of a corporation that is not a bank, its subordinate indebted- 
ness evidenced by obligations issued for a term of not less than,5 years. 


“reserves”, in respect of a financial institution for a taxation year, 
means the amount at the end of the year of all of the institution’s 
reserves, provisions and allowances (other than allowances in re- 
spect of depreciation or depletion) and, for greater certainty, in- 
cludes any provision in respect of deferred taxes. 


History: The definition “reserves” added to subsec. 190(1) by 1994, c. 21, subsec. 
86(2), applicable to 1992 et seq. 


Selected Cases [subsec. 190(1)]: London Life Insurance Co. v. R., [2000] 3 
C.T.C. 2622 (TCC) (Deferred taxes not included in ordinary meaning of “reserve”). 


(1.1) Prescribed meanings — For the purposes of this Part, the 
expressions “attributed surplus”, “Canadian assets”, “Canadian re- 
serve liabilities”, “total assets” and “total reserve liabilities” have 
the meanings that are prescribed. 

History: Subsec. 190(1.1) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 156(2), 


applicable to taxation years ending after February 20, 1990. Subsec. (1.1) formerly 
read: 
(1.1) Prescribed expressions — For the purposes of this Part, the expressions 
“Canadian assets” and “total assets” have the meanings as may be prescribed. 


Regulations: 8603 (prescribed meanings of expressions). 


(2) Application of subsecs. 181(3) and (4) — Subsections 
181(3) and (4) apply to this Part with such modifications as the cir- 
cumstances require. 
History: Subsec, 190(2) substituted by 1994, c. 21, subsec. 86(3), applicable to 1992 
et seg. That subsec. formerly read: 
(2) Accounting method — For the purposes of reporting, calculating or deter- 
mining an amount under this Part on a non-consolidated basis, the equity method 
of accounting shall not be used. 
Definitions [s. 190]: “amount” — 248(1); “bank” — 248(1), Interpretation Act 
35(1); “business” — 248(1); “Canada” — 255; “carrying on business in Canada” — 
253; “corporation” — 248(1), Interpretation Act 35(1); “immovables” — Quebec Civil 
Code art. 900-907; “hypothecs” — Quebec Civil Code art. 2660; “life insurance corpo- 
ration”, “prescribed” — 248(1); “province” — Interpretation Act 35(1). 


Calculation of Capital Tax 


190.1 (1) Tax payable — Every corporation that is a financial in- 
stitution at any time during a taxation year shall pay a tax under this 
Part for the year equal to 1.25% of the amount, if any, by which its 
taxable capital employed in Canada for the year exceeds its capital 
deduction for the year. 


Proposed Amendment — Pa 
Federal Budget, Notice of Ways and Means 
190.15(1). _ 


Related Provisions: 18(1)(t)— Tax is non-deductible; 125.2 — Deduction of Part 
VI tax: 157(1)—Instalment and payment obligations; 161(1), (4.1) — Interest; 
181.1(1) — Large Corporations Tax; 190.1(1.1) — Additional tax on life insurance 
corporations; 190.1(1.2) — Additional tax on deposit-taking institutions; 
190.1(3)(a) —Tax reduced by Part I surtax paid: 190.15 — Capital deduction; 
227(14) — No tax on corporation exempt under s. 149. 


Application — s. 190.1: S. 157 of 1994, c. 7, Sch. II (1991, c. 49) provides that in its 
application to taxation years beginning before February 21, 1990 of corporations de- 
scribed in para. (d) or (e) of the definition “financial institution” in subsec. 190(1), s. 
190.1 shall be read as follows: 


190.1 Every corporation that is a financial institution at any time during a taxa- 
tion year shall pay a tax under this Part for the year equal to that proportion of 
1.25% of the amount, if any, by which its taxable capital employed in Canada for 
the year exceeds its capital deduction for the year that the number of days in the 
year that are after February 20, 1990 is of 365. 


(1.1) Additional tax payable by life insurance corpora- 
tions — Every life insurance corporation that carries on business 


S. 190.1(2) 


in Canada at any time in a taxation year shall pay a tax under this 
Part for the year, in addition to any tax payable under subsection 
(1); equal to 1% of the amount determined by the formula 

C 


Re 
UP) S365 


where 
A is its taxable capital employed in Canada for the year; 
Bis its capital allowance for the year, and 


C is the number of days in the year that are after February 25, 1992 
and before 2001. 

Related Provisions: 18(1)(t) — Tax is non-deductible; 125.2(3)(a) — No carryback 
of additional tax to year where it did not apply; 157(1) — Instalment and payment obli- 
gations; 161(1), (4.1) — Interest, 190.1(3)(a) —Tax reduced by Part I surtax paid; 
190.11 (Application rule) — Exclusion of deferred realized gains from taxable capital 
employed in Canada; 211.1 — Tax on investment income of life insurer: 227(14) — 
No tax on corporation exempt under s. 149; 257 — Formula cannot calculate to less 
than zero. 


History: The description of C in subsec. 190.1(1.1) amended by 2001, c. GSS esr 
applicable to taxation years that end after 1998. The description of C formerly read: 
Cis the number of days in the year that are after February 25, 1992 and before 
1999. 
The description of C in subsec. 190.1(1.1) amended by 1997, c. 25, subsec. 53(1), ap- 
plicable after February 25, 1992. The description of C formerly read: 
Cis the number of days in the year that are after February 25, 1992 and before 
1996. 


Subsec. 190.1(1.1) added by 1994, c. 21, s. 87, applicable to taxation yeats ending after 
February 25, 1992 and, where a corporation elects under paragraph 88(2)(b) of the 
amending legislation [see under 190.11(b)(i) below], to its 1991 and subsequent taxa- 
tion years, in which case: 


(a) the reference in subsec. 190.1(1.1) to “February 25, 1992” shall be read as a 
reference to “the day immediately preceding the first day of the corporation’ s first 
taxation year that ends after 1990”, and 


(b) notwithstanding subsecs. 152(4) to (5), such assessments and determinations 
shall be made as are consequential on the application of subsec. 190.1(1.1) to the 
corporation’s taxation years that end before February 26, 1992. 


(1.2) Additional tax payable by deposit-taking institu- 
tions — Every corporation (other than a life insurance corporation) 
that is a financial institution at any time in a taxation year shall pay 
a tax under this Part for the year, in addition to any tax payable 
under subsection (1), equal to the amount determined by the 
formula 


€ 
A-B)x= 
0.0015 x ( ) x aR8 


where 
A is the corporation’s taxable capital employed in Canada for the 
year; 
B is its enhanced capital deduction for the year, and 
C is the number of days in the year that are after February 27, 1995 
and before November 2000. 
Related Provisions: 190.1(3)(a) — Tax reduced by Part I surtax paid; 190.17 — 
Enhanced capital deduction; 257 — Formula cannot calculate to less than zero. 
History: The description of C in subsec. 190.1(1.2) amended, retroactive to taxation 
years that end after February 27, 1995, as follows: 
* by 2000, c. 19, s. 53 to substitute “2000” for “1999” 
+ by 1999, c. 22, s. 68 to substitute “1999” for “1998”, 
+ by 1998, c. 19, s. 48 to substitute “1998” for AGS 
* by 1997, c. 25, subsec. 53(2) to substitute S199/ 2 toro DO. 
Subsec. 190.1(1.2) added by 1996, c. 21, subsec. 49(1), applicable to taxation years that 
end after February 27, 1995. Subsec. 49(4) of the said c. 21 provides that no interest is 


payable under subsec. 161(2) in respect of any amount that became payable before July 
1995 because of subsec. 190.1(1.2). 


Forms: T2 SCH 41: Agreement among related deposit-taking institutions. 


(2) Short taxation years — Where a taxation year of a corpora- 
tion is less than 51 weeks, the amount determined under subsection 
(1) for the year in respect of the corporation shall be reduced to that 
proportion of that amount that the number of days in the year is of 
365. 
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History: Subsec. 190.1(2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 111, 
applicable to 1992 et seg. and, where a corporation that was a financial institution 
(within the meaning assigned by s. 190) throughout each of its taxation years ending in 
1991 so elects by notifying the Minister in writing before December 11, 1993, to its 
taxation years ending in 1991. Subsec. 190.1(2) formerly read: 
(2) Short taxation years — Where a taxation year of a corporation is less than 
51 weeks, the tax payable for the year by the corporation under this Part shall be 
that proportion of its tax otherwise payable under this Part for the year that the 
number of days in the year is of 365. 


(3) Deduction — There may be deducted in computing a corpora- 
tion’s tax payable under this Part for a taxation year an amount 
equal to the total of 


(a) the amount, if any, by which 
(i) the corporation’s tax payable under Part I for the year 
exceeds the lesser of 


(ii) the corporation’s Canadian surtax payable (within the 
meaning assigned by section 125.3) for the year, and 


(ili) the amount that would, but for subsection 181.1(4), be 
its tax payable under Part 1.3 for the year, and 


(b) such part as the corporation claims of its unused Part J tax 
credits and unused surtax credits for its 7 taxation years immedi- 
ately before and its 3 taxation years immediately after the year, 


to the extent that that amount does not exceed the amount by which 


(c) the amount that would, but for subsection (1.2) and this sub- 
section, be its tax payable under this Part for the year 


exceeds 


(d) the total of all amounts each of which is the amount deducted 
under subsection 125.2(1) in computing the corporation’s tax 
payable under Part I for a taxation year ending before 1992 in 
respect of its unused Part VI tax credit (within the meaning as- 
signed by section 125.2) for the year. 


Related Provisions: 87(2)(j.91) — Amalgamations — continuing corporation; 
87(2.11) — Vertical amalgamations; 125.2(3)(a) — Limitation on carryover of Part VI 
tax; 161(7)(a)(x), 164(5)(h.2), 164(5.1)(h.3) — Effect of carryback of loss. etc.: 
190.2 — Return. 

History: Para. 190.1(3)(c) amended by 1996, c. 21, subsec. 49(2), applicable to taxa- 
tion years that end after February 27, 1995. Para. (c) formerly read: 


(c) the amount that would, but for this subsection, be its tax payable under this 
Part for the year 


Subsec. 190.1(3) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 111, applicable to 
1992 et seq. and, where a corporation that was a financial institution (within the mean- 
ing assigned by s. 190) throughout each of its taxation years ending in 1991 so elects 
by notifying the Minister in writing before December 11, 1993, to its taxation years 
ending in 1991, except that, in its application to such years, 


(a) paras. (a) and (b) shall be read as follows: 
“(a) the corporation’s tax payable under Part I for the year, and 


(b) such part as the corporation claims of its unused Part I tax credits for its 
7 taxation years immediately before and 3 taxation years immediately after 
the year,” and 


(b) the reference in para. (d) to “1992” shall be read as “1991”. 


Forms: T2 SCH 42: Calculation of unused Part I tax credit. 


(4) Idem — For the purposes of this subsection and subsections 
(3), (5) and (6), 


(a) an amount may not be claimed under subsection (3) in com- 
puting a corporation’s tax payable under this Part for a particular 
taxation year 


(i) in respect of its unused Part I tax credit for another taxa- 
tion year, until its unused Part I tax credits for taxation years 
preceding the other year that may be claimed under this Part 
for the particular year have been claimed, and 


(ii) in respect of its unused surtax credit for another taxation 
year, until its unused surtax credits for taxation years preced- 
ing the other year that may be claimed under Part 1.3 or this 
Part for the particular year have been claimed; and 
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(b) an amount may be claimed under subsection (3) in comput- 
ing a corporation’s tax payable under this Part for a particular 
taxation year 


(i) in respect of its unused Part I tax credit for another taxa- 
tion year, only to the extent that it exceeds the total of all 
amounts each of which is the amount claimed in respect of 
that unused Part I tax credit in computing its tax payable 
under this Part for a taxation year preceding the particular 
year, and 


(ii) in respect of its unused surtax credit for another taxation 
year, only to the extent that it exceeds the total of all amounts 
each of which is the amount claimed in respect of the unused 
surtax credit 


(A) in computing its tax payable under this Part for a tax- 
ation year preceding the particular year, or 


(B) in computing its tax payable under Part I.3 for the 
particular year or a taxation year preceding the particular 
year. 
Related Provisions: 87(2.11)— Vertical amalgamations. 
History: Subsec. 190.1(4) added by 1994, c. 7, Sch. VIII (1993, ¢. 24), s. 111, applica- 
ble to 1992 er seg. and, where a corporation that was a financial institution (within the 
meaning assigned by s. 190) throughout each of its taxation years ending in 1991 so 
elects by notifying the Minister in writing before December 11, 1993, to its taxation 
years ending in 1991, except that, in its application to such years, subsec. (4) shall be 
read without reference to subparas. (a)(ii) and (b)(ii). 


(5) Definitions — For the purposes of subsections (3), (4) and (6), 


“unused Part I tax credit” of a corporation for a taxation year 
ending after 1991 means the amount, if any, by which 


(a) the corporation’s tax payable under Part I for the year 
exceeds the total of 


(b) the amount that would, but for subsection (3), be its tax pay- 
able under this Part for the year, and 


(c) the corporation’s Canadian surtax payable (within the mean- 
ing assigned by section 125.3) for the year; 


“unused surtax credit” of a corporation for a taxation year has the 
meaning assigned by subsection 181.1(6). 


Related Provisions: 181.1(1.2)— Calculation to be based on tax rate of 0.225%: 
181.5(1.1), (4.1) — Calculation to be based on capital deduction of $10 million. 


Related Provisions [subsec. 190.1(5)]: 87(2.11) — Vertical amalgamations. 
History: 1994, c. 21,.subsec. 87(3), provides that where 


(a) a corporation elected under subsec. 111(2) of S.C. 1993, c. 24 (Bill C-92), as 
described in the History annotation below, 


and 


(b) the corporation does not elect under para. 88(2)(b) of 1994, c. 21 [see under 
subpara. 190.11(b)(i), below] 


for the purposes of determining the corporation’s unused Part I tax credit for the 1991 
taxation year, subsec. 190.1(5) shall be read as follows: 


(5) For the purpose of computing the amount that may, because of paragraph 
(3)(b), be deducted by a corporation in computing its tax payable under this Part 
for a particular taxation year, in respect of its tax payable under Part I for a 
taxation year ending in 1991, and for the purposes of subsections (4) and (6), the 
corporation’s “unused Part I tax credit” for the 1991 taxation year is the lesser of 


(a) the amount, if any, by which its tax payable under Part I for the 1991 
taxation year exceeds the amount that would, but for subsection (3), be its 
tax payable under this Part for that year, and 


(b) its tax payable under this Part (determined without reference to subsec- 
ions (1.1) and (3)) for the particular year. 


Subsec. 190.1(5) added by 1994, c. 7, Sch. VIII (1993; c. 24), s. 111, applicable to 
1992 er seq. and, where a corporation that was a financial institution (within the mean- 
ing assigned by s. 190) throughout each of its taxation years ending in 1991 so elects 
by notifying the Minister in writing before December 11, 1993, to its taxation years 
ending in 1991, except that, in its application to such years, subsec. (5) shall be read as 
follows [but see History annotation above]: 


(5) For the purposes of this subsection and subsections (3), (4) and (6), “unused 
Part I tax credit” of a corporation for a taxation year ending after 1990 means the 
amount, if any, by which its tax payable under Part I for the year exceeds the 


ae that would, but for subsection (3), be its tax payable under this Part for 
the year. 
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(6) Acquisition of control — Where at any time control of a cor- 
poration was acquired by a person or group of persons, no amount 
in respect of its unused Part I tax credit or unused surtax credit for a 
taxation year ending before that time is deductible by the corpora- 
tion for a taxation year ending after the time and no amount in re- 
spect of its unused Part I tax credit or unused surtax credit for a 
taxation year ending after that time is deductible by the corporation 
for a taxation year ending before that time, except that 


(a) the corporation’s unused Part I tax credit and unused surtax 
credit for a particular taxation year that ended before that time is 
deductible by the corporation for a taxation year that ends after 
that time (in this paragraph referred to as the “subsequent year”) 
to the extent of that proportion of the corporation’s tax payable 
under Part I for the particular year that 


(i) the amount, if any, by which 
(A) the total of all amounts each of which is 


(I) its income under Part I for the particular year from 
a business that was carried on by the corporation for 
profit or with a reasonable expectation of profit 
throughout the subsequent year, or 


(Il) where properties were sold, leased, rented or de- 
veloped or services were rendered in the course of car- 
rying on that business before that time, its income 
under Part I for the particular year from any other bus- 
iness all or substantially all of the income of which 
was derived from the sale, leasing, rental or develop- 
ment, as the case may be, of similar properties or the 
rendering of similar services 


exceeds 


(B) the total of all amounts each of which is an amount 
deducted under paragraph 111(1)(a) or (d) in computing 
its taxable income for the particular year in respect of a 
non-capital loss or a farm loss, as the case may be, for a 
taxation year in respect of any business referred to in 
clause (A) 


is of the greater of 
(ii) the amount determined under subparagraph (i), and 


(iii) the corporation’s taxable income for the particular year, 
and 


(b) the corporation’s unused Part I tax credit and unused surtax 
credit for a particular taxation year that ends after that time is 
deductible by the corporation for a taxation year (in this para- 
graph referred to as the “preceding year”) that ended before that 
time to the extent of that proportion of the corporation’s tax pay- 
able under Part I for the particular year that 


(i) the amount, if any, by which 
(A) the total of all amounts each.of which is 


(I) its income under Part I for the particular year from 
a business that was carried on by the corporation in the 
preceding year and throughout the particular year for 
profit or with a reasonable expectation of profit, or 


(II) where properties were sold, leased, rented or de- 
veloped or services were rendered in the course of car- 
rying on that business before that time, its income 
under Part I for the particular year from any other bus- 
iness all or substantially all of the income of which 
was derived from the sale, leasing, rental or develop- 
ment, as the case may be, of similar properties or the 
rendering of similar services 


exceeds 


(B) the total of all amounts each of which is an amount 
deducted under paragraph 111(1)(a) or (d) in computing 
its taxable income for the particular year in respect of a 
non-capital loss or a farm loss, as the case may be, for a 
taxation year in respect of any business referred to in 
clause (A) 


S. 190.1 


is of the greater of 
(ii) the amount determined under subparagraph (1), and 


(iii) the corporation’s taxable income for the particular year. 


Related Provisions: 87(2.11) — Vertical amalgamations; 256(6)—(9) — Anti-avoid- 
ance — deemed exercise of right to increase voting power. 


History: Paras. 190.1(6)(a) and (b) amended by. 1998, c. 19, s. 202, applicable to ac- 
quisitions of control that occur after April 26, 1995 Paras. 190.1(6)(a) and (b) formerly 
read: 


(a) where a business was carried on by the corporation in a taxation year ending 
before that time, its unused Part I tax credit and unused surtax credit for that year 
are deductible by the corporation for a particular taxation year ending after that 
time only if that business was carried on by the corporation for profit or with a 
reasonable expectation of profit throughout the particular year and only to the 
extent of that proportion of the corporation’s tax payable under this Part for the 
particular year that 


(i) the amount, if any, by which 


(A) the total of its income under Part I for the particular year from that 
business and, where properties were sold, leased, rented or developed or 
services were rendered in the course of carrying on that business before 
that time, its income under Part I for the particular year from any other 
business substantially all the income of which was derived from the 
sale, leasing, rental or development, as the case may be, of similar 
properties or the rendering of similar services 


exceeds 


(B) the total of all amounts each of which is an amount deducted under 
paragraph 111(1)(a) or (d) in computing its taxable income under Part I 
for the particular year in respect of a non-capital loss or a farm loss, as 
the case may be, for a taxation year in respect of that business or the 
other business 


is of the greater of 
(ii) the amount determined under subparagraph (i), and 
(iii) the corporation’s taxable income under Part I for the particular year; and 


(b) where a business was carried on by the corporation throughout a taxation 
year ending after that time, its unused Part I tax credit and unused surtax credit 
for that year are deductible by the corporation for a particular taxation year end- 
ing before that time only if that business was carried on by the corporation for 
profit or with a reasonable expectation of profit in the particular year and only to 
the extent of that proportion of the corporation’s tax payable under this Part for 
the particular year that 


(i) the ‘amount, if any, by which 


(A) the total of its income under Part I for the particular year from that 
business and, where properties were sold, leased, rented or developed or 
services were rendered in the course of carrying on that business before 
that time, its income under Part I for the particular year from any other 
business substantially all the income of which was derived from the 
sale, leasing, rental or development, as the case may be, of similar 
properties or the rendering of similar services 


exceeds 


(B) the total of all amounts each of which is an amount deducted under 
paragraph 111(1)(a) or (d) in computing its taxable income under Part I 
for the particular year in respect of a non-capital loss or a farm loss, as 
the case may be, for a taxation year in respect of that business or the 
other business 


is of the greater of 
(ii) the amount determined under subparagraph (i), and 
(iii) the corporation’s taxable income under Part I for the particular year. 


Subsec. 190.1(6) added by 1994, c. 7, Sch. VIII (1993, c: 24), s. 111, applicable to 
1992 et seg. and, where a corporation that was a financial institution (within the mean- 
ing assigned by, s. 190) throughout each of its taxation years ending in 1991 so elects 
by notifying the Minister in writing before December 11, 1993, to its taxation years 
ending in 1991, except that, in its application to such years, subsec. (6) shall be read 
without reference to the expressions “or unused surtax credit” and “and unused surtax 
credit”. 


1.T. Technical News: 7 (control by a group — 50/50 arrangement). 


Definitions [s. 190.1]: “acquired” — 256(7)-(9); “amount” — 181(3), 190(2), 
248(1): “business” — 248(1); “Canadian surtax payable” — 125.3(4); “capital allow- 
ance” — 190.16; “capital deduction” — 190.15; “control” — 256(6)—-(9); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “enhanced capital deduction” — 190.17; 
“farm loss” — 111(8), 248(1); “financial institution” — 190(1); “non-capital loss” — 
111(8), 248(1); “property” —248(1); “tax payable” — 248(2); “taxable capital em- 
ployed in Canada” — 190.11; “taxation year” — 249; “unused Part I credit”, “unused 
surtax credit” — 190.1(5). 
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190.11 Taxable capital employed in Canada — For the pur- 
poses of this Part, the taxable capital employed in Canada of a fi- 
nancial institution for a taxation year is, 


(a) in the case of a financial institution other than a life insur- 
ance corporation, that proportion of its taxable capital for the 
year that its Canadian assets at the end of the year is of its total 
assets at the end of the year; 


(b) in the case of a life insurance corporation that was resident in 
Canada at any time in the year, the total of 


(1) that proportion of the amount, if any, by which the total of 
(A) its taxable capital for the year, and 


(B) the amount prescribed for the year in respect of the 
corporation 


exceeds 


(C) the amount prescribed for the year in respect of the 
corporation 


that its Canadian reserve liabilities as at the end of the year is 
of the total of 


(D) its total reserve liabilities as at the end of the year, 
and 


(E) the amount prescribed for the year in respect of the 
corporation, and 


(ii) the amount, if any, by which 


(A) the amount of its reserves for the year (other than its 
reserves in respect of amounts payable out of segregated 
funds) that can reasonably be regarded as having been es- 
tablished in respect of its insurance businesses carried on 
in Canada 


exceeds the total of 


(B) all amounts each of which is the amount of a reserve 
(other than a reserve described in subparagraph 
138(3)(a)(1)), to the extent that it is included in the 
amount determined under clause (A) and is deducted in 
computing its income under Part I for the year, 


(C) all amounts each of which is the amount of a reserve 
described in subparagraph 138(3)(a)(i), to the extent that 
it is included in the amount determined under clause (A) 
and is deductible under subparagraph 138(3)(a)(i) in com- 
puting its income under Part I for the year, and 


(D) all amounts each of which is the amount outstanding 
(including any interest accrued thereon) at the end of the 
year in respect of a policy loan (within the meaning as- 
signed by subsection 138(12)) made by the corporation, 
to the extent that it is deducted in computing the total de- 
termined under clause (C); and 


(c) in the case of a life insurance corporation that was non-resi- 
dent throughout the year, its taxable capital for the year. 


Related Provisions: 181.3(1) — Taxable capital employed in Canada for Part 1,3 
tax; 257 — Formula cannot calculate to less than zero [applies to amending legislation 
by virtue of Interpretation Act subsec. 42(3)]. 


History: Clause 206 of 1998, c. 19, (as amended by 2001, c. 17, s. 252, and applicable 
to taxation years that end after 1998) reads as follows: 


206. Where an amount in respect of deferred realized gains or losses of a life 
insurance corporation is added or deducted, as the case may be, in computing its 
taxable capital employed in Canada or capital under Part VI of the Act “ite a 
taxation year that ends after February 25, 1992 and began before 2001, t 
amount determined by the formula 


(A-B) x C/D 
shall be deducted, or, where the amount is negative, the absolute value of the 


amount shall be added, in computing the corporation’s taxable capital employed 
in Canada under Part VI of the Act for the year, where 


A is the corporation’s taxable capital employed in Canada for the year under 
Part VI of the Act (determined without reference to this section): 


B is the amount that would be the value of A if no amount were added or 
deducted in computing the corporation’s taxable capital employed in Canada 
or capital for the year under Part VI of the Act in respect of its deferred 
realized gains or losses, as the case may be; 
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C is the number of days in the year that are after February 25, 1992 and 
before 2001; and 
D is the number of days in the year. 
Subpara. 190.11(b)(i) substituted by 1994, c. 21, s. 88, applicable (by subsec. 88(2)): 
(a) to taxation years that end after February 25, 1992; and 
(b) where a corporation so elects by notifying Revenue Canada in writing before 
the end of December 1994, to its 1991 and subsequent taxation years; and where 
such an election is made, notwithstanding subsecs. 152(4) to (5), such assessments 
and determinations in respect of any taxation year shall be made to the corpora- 
tion’s taxation years ending before February 26, 1992 as are consequential on the 
election. 
That subpara. formerly read: 
(i) that proportion of its taxable capital for the year that its Canadian reserve 
liabilities at the end of the year is of its total reserve liabilities at the end of the 
year, and 
S. 190.11 substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 158, applicable to taxation 
years ending after February 20, 1990. S. 190.11 formerly read: 


190.11 For the purposes of this Part, the taxable capital employed in Canada of a 
corporation for a taxation year is that proportion of its taxable capital for the year 
that its Canadian assets for the year are of its total assets for the year. 
Selected Cases [s. 190.11]: London Life Insurance Co. v. R., [2000] 3 C.T.C. 2622 
(TCC) (Deferred taxes not included in ordinary meaning of “reserve”’). 
Definitions [s. 190.11]: “amount” — 181(3), 190(2), 248(1); “authorized foreign 
bank” — 248(1); “Canadian assets” — 190(1.1), Reg. 8602, 8603(a); “Canadian re- 
serve liabilities” — 190(1.1), Reg. 2405(3), 8600, 8602, 8603(b), 8603(c); ‘capital al- 
lowance” — 190.16; “corporation” — 248(1), Interpretation Act 35(1); “financial insti- 
tution” — 190(1); “life insurance corporation” — 248(1); “reserves” — 190(1); 
“resident in Canada” — 250; “taxable capital’ — 190.12; “taxation year’ — 249; “to- 
tal assets” — 190(1.1), Reg. 8602, 8603(a), 8603(b); “‘total reserve liabilities’ — 
190(1.1), Reg. 2405(3), 8600, 8602, 8603(b), 8603(c). 


Regulations: 8605 (prescribed amounts for 190.11(b)(i)(B), (C) and (B)). 


190.12 Taxable capital — For the purposes of this Part, the taxa- 
ble capital of a corporation for a taxation year is the amount, if any, 
by which its capital for the year exceeds the total determined under 
section 190.14 in respect of its investments for the year in financial 
institutions related to it. 


Related Provisions: 181.3(2) — Taxable capital for Part 1.3 tax. 


Definitions [s. 190.12]: “amount” — 181(3), 190(2), 248(1); “capital” — 190.13; 
“corporation” — 248(1), Interpretation Act 35(1); “financial institution” — 190(1); 
“investments in financial institutions” — 190.14; “taxation year’ — 249, 


190.13 Capital — For the purposes of this Part, the capital of a 
financial institution for a taxation year is, 


(a) in the case of a financial institution, other than an authorized 
foreign bank or a life insurance corporation, the amount, if any, 
by which the total at the end of the year of 


(i) the amount of its long-term debt, 


(ii) the amount of its capital stock (or, in the case of an insti- 
tution incorporated without share capital, the amount of its 
members’ contributions), retained earnings, contributed sur- 
plus and any other surpluses, and 


(iii) the amount of its reserves, except to the extent that they 
were deducted in computing its income under Part I for the 
year, 


exceeds the total at the end of the year of 
(iv) the amount of its deferred tax debit balance, and 


(v) the amount of any deficit deducted in computing its 
Shareholders: equity, 


- (v) the a ount” of. 
shareholders’ _ 


equity” -Gncludi g, for. this purpose, ae 


VIS ion for 


Application: The July 1B 200 
165(1), will amend subpara. 190. 
years that begin after 1995, 


Technical Notes: Section 190.13 contains th 
financial institution for the purpose of Part V 


rules for aceinth 1g the capital ofa a 
he Act. Section 190.13 is amende 
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to accommodate a change to the accounting presentation of provisions for the re- 
demption of preferred shares. : 


Re ee S 


Generally accepted accounting principles (GAAP) are relevant to the 
of amounts referred to in section 190.13. The accounting procedure 
notes to amended section 181.2 are therefore relevant in t 
Act, and readers may consult those notes for additiona 


sions: subparagraph 190.13(a)(v), in respect of f 
insurers and authorized foreign banks; and subpar: 
Canadian-resident life insurance corporations, 


(b) in the case of a life insurance corporation that was resident in 
Canada at any time in the year, the amount, if any, by which the 
total at the end of the year of 


(i) the amount of its long-term debt, and 


(ii) the amount of its capital stock (or, in the case of an insur- 
ance corporation incorporated without share capital, the 
amount of its members’ contributions), retained earnings, 
contributed surplus and any other surpluses 


exceeds the total at the end of the year of 
(iii) the amount of its deferred tax debit balance, and 


(iv) the amount of any deficit deducted in computing its 
shareholders’ equity; 


Proposed Amendment — 19 
(iv) the amount of any deficit ded 
shareholders’ equity (including, 

pies 


amount of any provision for 
SOS 
Application: The July 18, 2005 draft legisla 
165(2), will amend subpara. 190.13(b)(iv) to 
years that begin after 1995.0 - 
Technical Notes: See under 1BGw) 


(c) in the case of a life insurance corporation that was non-resi- 
dent throughout the year, the total at the end of the year of 


(i) the amount that is the greater of 
(A) the amount, if any, by which 


(I) its surplus funds derived from operations (as de- 
fined in subsection 138(12)) as of the end of the year, 
computed as if no tax were payable under Part 1.3 or 
this Part for the year 


exceeds the total of all amounts each of which is 


(IT) an amount on which it was required to pay, or 
would but for subsection 219(5.2) have been required 
to pay, tax under Part XIV for a preceding taxation 
year, except the portion, if any, of the amount on 
which tax was payable, or would have been payable, 
because of subparagraph 219(4)(a)G.1), and 


(II) an amount on which it was required to pay, or 
would but for subsection 219(5.2) have been required 
to pay, tax under subsection 219(5.1) for the year be- 
cause of the transfer of an insurance business to which 
subsection 138(11.5) or (11.92) has applied, and 


(B) its attributed surplus for the year, 


(ii) any other surpluses relating to its insurance businesses 
carried on in Canada, 
(iii) the amount of its long-term debt that can reasonably be 
regarded as relating to its insurance businesses carried on in 
Canada, and 
(iv) the amount, if any, by which 
(A) the amount of its reserves for the year (other than its 
reserves in respect of amounts payable out of segregated 


funds) that can reasonably be regarded as having been es- 
tablished in respect of its insurance businesses carried on 


in Canada 
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exceeds the total of 


(B) all amounts each of which is the amount of a reserve 
(other than a reserve described in subparagraph 
138(3)(a)(i)), to the extent that it is included in the 
amount determined under clause (A) and is deducted in 
computing its income under Part I for the year, 


(C) all amounts each of which is the amount of a reserve 
described in subparagraph 138(3)(a)(i), to the extent that 
it is included in the amount determined under clause (A) 
and is deductible under subparagraph 138(3)(a)(i) in com- 
puting its income under Part I for the year, and 


(D) all amounts each of which is the amount outstanding 
(including any interest accrued thereon) at the end of the 
year in respect of a policy loan (within the meaning as- 
signed by subsection 138(12)) made by the corporation, 
to the extent that it is deducted in computing the amount 
determined under clause (C); and 


(d) in the case of an authorized foreign bank, the total of 


(i) 10% of the total of all amounts, each of which is the risk- 
weighted amount at the end of the year of an on-balance 
sheet asset or an off-balance sheet exposure of the bank in 
respect of its Canadian banking business that the bank would 
be required to report under the OSFI risk-weighting guide- 
lines if those guidelines applied and required a report at that 
time, and 


(ii) the total of all amounts, each of which is an amount at the 
end of the year in respect of the bank’s Canadian banking 
business that 


(A) if the bank were a bank listed in Schedule II to the 
Bank Act, would be required under the risk-based capital 
adequacy guidelines issued by the Superintendent of Fi- 
nancial Institutions and applicable at that time to be de- 
ducted from the bank’s capital in determining the amount 
of capital available to satisfy the Superintendent’s re- 
quirement that capital equal a particular proportion of 
risk-weighted assets and exposures, and 


(B) is not an amount in respect of a loss protection facility 
required to be deducted from capital under the Superin- 
tendent’s guidelines respecting asset securitization appli- 
cable at that time. 


Related Provisions: 181.3(3) — Capital for Part I.3 tax. 


History: The opening words of para. 190.13(a) amended, para. 190.13(d) added, by 
2001, c. 17, 8. 166, applicable after June 27, 1999. The opening words formerly read: 


(a) in the case of a financial institution other than a life insurance corporation, 
the amount, if any, by which the total at the end of the year ofexceeds the total at 
the end of the year of 


Subpara. 190.13(c)(i) amended by 1998, c. 19, s. 203, applicable to 1994 et seg. Sub- 
para. 190.13(c)(i) formerly read: 


(i) the greater of its surplus funds derived from operations (within the meaning 
assigned by subsection 138(12)), computed as if no tax were payable by it under 
Part 1.3 or this Part for the year, and its attributed surplus for the year, 


The opening words of para. 190.13(a) substituted by 1994, c. 21, subsec. 89(1), appli- 
cable to 1992 et seg. The opening words of that para. formerly read: 


(a) in the case of a financial institution other than a life insurance corporation, 
the amount, if any, by which the total, computed at the end of the year on a non- 
consolidated basis, of 


All that portion of para. 190.13(a) between subparas. (ii) and (iv) substituted by 1994, 
c. 21, subsec. 89(2), applicable to 1992 et seq. That portion of the para. formerly read: 


(iii) the amount of its provisions or reserves (including, for greater certainty, 
any provision or reserve in respect of deferred taxes), except to the extent 
that they are deducted in computing its income under Part I for the year, 


exceeds the total so computed of 


The opening words of para. 190.13(b) substituted by 1994, c. 21, subsec. 89(3), appli- 
cable to 1992 et seq. The opening words of that para. formerly read: 


(b) in the case of a life insurance corporation that was resident in Canada at any 
time in the year, the amount, if any, by which the total, computed at the end of 
the year on a non-consolidated basis, of 
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That portion of para. 190.13(b) between subparas. (ii) and (iii) substituted by 1994, c. 
21, subsec. 89(4), applicable to 1992 et seg. That portion of the para. formerly read: 


exceeds the total so computed of 


All that portion of para. 190.13(c) preceding subpara. (ii) substituted by 1994, c. 21, 
subsec. 89(5), applicable to 1992 et seg. That portion of the para. formerly read: 


(c) in the case of a life insurance corporation that was non-resident throughout 
the year, the total, computed at the end of the year on a non-consolidated basis, 
of 


(i) the greater of its surplus funds derived from operations (within the mean- 
ing assigned by subsection 138(12)) and its attributed surplus for the year, 


S. 190.13 substituted by 1994, c. 7, Sch. IT (1991, c. 49), s. 159, applicable to taxation 
years ending after February 20, 1990. S. 190.13 formerly read: 


190.13 For the purposes of this Part, the capital of a corporation for a taxation 
year is the amount, if any, by which the total, computed at the end of the year on 
a non-consolidated basis, of 


(a) the amount of its long-term debt, 

(b) the amount of its capital stock (or, in the case of a corporation incorpo- 

rated without share capital, the amount of its members’ contributions), re- 

tained earnings, contributed surplus and any other surpluses, and 

(c) the amount of its provisions or reserves (including, for greater certainty, 

any reserve or provision in respect of deferred taxes), except to the extent 

that they were deducted in computing its income under Part I for the year, 
exceeds the total of 

(d) the amount of its deferred tax debit balance, and 


(e) the amount of any deficit deducted in computing its shareholders’ equity 

at the end of the year. 
Definitions [s. 190.13]: “amount” — 181(3), 190(2), 248(1); “attributed surplus” — 
190(1.1), 190(2), Reg. 2405(3), 8600, 8602, 8603(b), (c); “authorized foreign bank”, 
“Canadian banking business” — 248(1); “corporation” — 248(1), Interpretation Act 
35(1); “financial institution” — 190(1); “insurance corporation”, “life insurance corpo- 
ration” — 248(1): . “long-term debt” — 190(1); “preferred — share’ — 248(1); 
“reserves” — 190(1); “taxation year” — 249. 


190.14 (1) Investment in related institutions — A corpora- 
tion’s investment for a taxation year in a financial institution related 
to it is 
(a) in the case of a corporation that was resident in. Canada at 
any time in the year, the total of all amounts each of which is the 
carrying value (or in the case of contributed surplus, the amount) 
at the end of the year of an eligible investment of the corporation 
in the financial institution; 


(b) in the case of a life insurance corporation that was non-resi- 
dent throughout the year, the total of all amounts each of which 
is the carrying value (or is, in the case of contributed surplus, the 
amount) at the end of the year of an eligible investment of the 
corporation in the financial institution that was used or held by 
the corporation in the year in the course of carrying on an insur- 
ance business in Canada (or that, in the case of contributed sur- 
plus, was contributed by the corporation in the course of carry- 
ing on that business); and 


(c) in the case of a corporation that is an authorized foreign 
bank, the total of all amounts each of which is the amount at the 
end of the year, before the application of risk weights, that 
would be required to be reported under the OSFI risk-weighting 
guidelines if those guidelines applied and required a report at 
that time, of an eligible investment of the corporation in the fi- 
nancial institution that was used or held by the corporation in the 
year in the course of carrying on its Canadian banking business 
or, in the case of an eligible investment that is contributed sur- 
plus of the financial institution at the end of the year, the amount 
of the surplus contributed by the corporation in the course of 
carrying on that business. 


Related Provisions: 190.14(2) — Meaning of “eligible investment”. 


(2) Interpretation — For the purpose of subsection (1), an eligible 
investment of a corporation in a financial institution is a share of the 
capital stock or long-term debt (and, where the corporation is an 
insurance corporation, is non-segregated property within the mean- 
ing assigned by subsection 138(12)) of the financial institution or 
any surplus of the financial institution contributed by the corpora- 
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tion (other than an amount otherwise included as a share or debt) if 
the financial institution at the end of the year is 


(a) related to the corporation; and 


(b) resident in Canada or can reasonably be regarded as using 
the surplus or the proceeds of the share or debt in a business 
carried on by the financial institution through a permanent estab- 
lishment (as defined by regulation) in Canada. 


Regulations: 8201 (meaning of “permanent establishment” for 190.14(2)(b)). 
Related Provisions: 190.15(6) — Related financial institution. 


History: S. 190.14 amended by 2001, c. 17, s. 167, applicable after June 27, 1999 
except that, in its application to taxpayers other than authorized foreign banks for taxa- 
tion years that end before 2002, subsec. 190.14(2) shall be read without reference to 
para. (b). S. 190.14 formerly read: 


190.14 Investment in related institutions — A corporation’s investments for a 
taxation year in a financial institution related to it is, 


(a) in the case of a corporation that was resident in Canada at any time in the 
year, the total of 


(i) all amounts each of which is the carrying value at the end of the year 
of 


(A) any share of the capital stock of the financial institution, or 
(B) any long-term debt of the financial institution 


that is owned by the corporation at the end of the year (and, where the 
corporation is a life insurance corporation, that is non-segregated pro- 
perty within the meaning assigned by subsection 138(12)), and 


(il) the amount of any surplus of the financial institution contributed by 
the corporation, other than an amount included under subparagraph (i); 
and 


(b) in the case of a life insurance corporation that was non-resident through- 
out the year, the total that would, if the corporation were resident in Canada 
in the year, be determined under paragraph (a) in respect of the corporation 
for the year in respect of shares and long-term debt of the financial institu- 
tion that were used by the corporation in, or held by it in the, year in the 
course of, carrying on an insurance business in Canada and in respect of 
surplus of the financial institution contributed by the corporation. 


All that portion of subpara. 190.14(a)(i) preceding cl. (B) substituted by 1994, c. 21, s. 
90, applicable to 1992 er seg. That portion of the subpara. formerly read: 


(i) the cost to it, that would be shown on its balance sheet at the end of the year if 
its balance sheet were prepared on a non-consolidated basis, of 


(A) any share of the capital stock of the financial institution, and 


S. 190.14 substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 159, applicable to taxation 
years ending after February 20, 1990. S. 190.14 formerly read: 


190.14 Investment in related institutions — A corporation’s.investments for a 
taxation year in a financial institution related to it is the total of 


(a) the cost to it, which would be shown on its balance sheet at the end of the 
year if its balance sheet were prepared on a non-consolidated basis, of 


(i) any share of the capital stock of the financial institution, and 
(ii) any long-term debt of the financial institution 
owned by the corporation at the end of the year, and 


(b) the amount of any surplus of the institution at the end of the year contrib- 
uted by the corporation, other than an amount included under paragraph (a). 


Definitions [s. 190.14]: “amount”, “authorized foreign bank”, “business” — 248(1); 
“Canada” — 255, Interpretation Act 35(1); “Canadian banking business” — 248(1); 
“earrying value” — 181(3), 190(2): “corporation” — 248(1), Interpretation Act 35(1); 
“eligible investment” — 190.14(2); “insurance corporation”, “life insurance corpora- 
tion”, “non-resident”, “OSFI risk-weighting guidelines” — 248(1); “permanent estab- 
lishment” — Reg. 8201; “property”, “regulation” — 248(1); “related” — 251(2)-(6); 
“resident in Canada” — 250; “share” — 248(1); “taxation year” — 249. 


190.15 (1) Capital deduction — For the purposes of this Part, the 
capital deduction of a corporation for a taxation year during which 
it was at any time a financial institution is the total of $200,000,000 
and the lesser of 


(a) $20,000,000, and 


(b) '/s of the amount, if any, by which its taxable capital em- 
ployed in Canada for the year exceeds $200,000,000, 


unless the corporation was related to another financial institution at 
the end of the year, in which case, subject to subsection (4), its capi- 
tal deduction for the year is nil. 
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Proposed Amendment — Part VI tax rate 


Federal Budget, Notice of Ways and Means Motion, May 2, 2006: Minimum 
Tax on Financial Institutions _ . 


(32) That, for taxation years that end on or after July 1, 2006, the minimum tax on 
financial institutions in Part VI of the Act be modified (other than for the purpose of 
calculating a financial institution’s “unused Part I tax credit ; ack to taxation 
years that end before July 1, 2006) by creating a single ¥ of 1.25% and a 
single capital deduction of $1 billion, with proration ears that begin 


before and include that date. 


Federal budget, Supplementary Information, 


Financial Institutions 


The federal capital tax on financial institutions, which was introduced in 1986 as Part 
VI of the Income Tax Act, is a minimum tax for banks, trast companies and mortgage 
loan companies. It was extended to life insurance companies in 1990. The tax is cur- 
rently levied at a rate of 1.0% on taxable capital employed in Canada between $200 
million and $300 million, and at a rate of 1.25% on taxable capital employed in Canada 
in excess of $300 million. This tax is in addition to the federal capital tax applicable to 
large corporations under Part 1.3 of the Income Tax Act, as discussed above, 


Given the growth in th sector since the tax was first introduced, Budget 2006 
proposes to increa Ovi i 
to adopt a single tax 
threshold. 


A financial institution can reduce its capital tax payable by the amount of income tax it 
pays. Where income tax exceeds its capital tax payable for a taxation year, a financial 
institution can carry the excess income tax credits forward seven years and back three 
years. For the purposes of calculating amounts that can be carried back from taxation 
years that end on or after July 1, 2006 to taxation years that end before that date, such 
excess income tax credits will continue to be calculated as if the structure of the capital 
tax on financial institutions had not been changed. This wi ¢ ability of finan- 
cial institutions to carry back to those years unused incom that arise solely 
because of the reduction of the federal capital tax on fin. 


‘on taxable capital employed i 


OO 


These changes will apply starting July 1, 2006, prora 
taxation years that include that date. = - 


(2) Related financial institution — A corporation that is a fi- 
nancial institution at any time during a taxation year and that was 
related to another financial institution at the end of the year may file 
with the Minister an agreement in prescribed form on behalf of the 
related group of which the corporation is a member under which an 
amount that does not exceed the total of $200,000,000 and the 
lesser of 


(a) $20,000,000, and 


(b) '/s of the amount, if any, by which the total of all amounts, 
each of which is the taxable capital employed in Canada of a 
financial institution for the year that is a member of the related 
group, exceeds $200,000,000 


is allocated among the members of the related group for the taxa- 
tion year. 


Related Provisions: 190.15(6) — Where corporations deemed not related. 


Forms: T2 SCH 39: Agreement among related financial institutions Part VI tax. 


(3) Idem — The Minister may request a corporation that is a finan- 
cial institution at any time during a taxation year and that was re- 
lated to any other financial institution at the end of the year to file 
with the Minister an agreement referred to in subsection (2) and, if 
the corporation does not file such an agreement within 30 days after 
receiving the request, the Minister may allocate an amount among 
the members of the related group of which the corporation is a 
member for the year not exceeding the total of $200,000,000 and 
the lesser of 


(a) $20,000,000, and 


(b) '/s of the amount, if any, by which the total of all amounts, 
each of which is the taxable capital employed in Canada of a 
financial institution for the year that is a member of the related 
group, exceeds $200,000,000. 


History: Paras. 190.15(1)(b), (2)(b), (3)(b) substituted by 1994, ¢. 7, Sch. I (1991, c. 
49), subsecs. 160(1)-(3), applicable to 1990 et seq. Those paras. formerly read: 


(b) +/s of the amount, if any, by which the amount that would be the corporation’s 
taxable capital for the year if its capital deduction for the year were nil exceeds 
$200,000,000, 


d above which the tax begins to apply to $1 billion and 
n Canada over that 
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_ (b) '/s of the amount, if any, by which the total of all amounts, each of which is 
the amount that would be the taxable capital of a financial institution that is a 
member of the related group if its capital deduction for the year were nil, ex- 
ceeds $200,000,000 


(b) '/s of the amount if any, by which the total of all amounts, each of which is 
the amount that would be the taxable capital of a financial institution that is a 
member of the related group if its capital deduction for the year were nil, ex- 
ceeds $200,000,000. 


(4) |ldem — For the purposes of this Part, the least amount allo- 
cated for a taxation year to each member of a related group under 
an agreement described in subsection (2) or by the Minister pursu- 
ant to subsection (3) is the capital deduction for the taxation year of 
that member, but, if no such allocation is made, the capital deduc- 
tion of each member of the related group for that year is nil. 


(5) Idem — Where a corporation (in this subsection referred to as 
the “first corporation”) has more than one taxation year ending in 
the same calendar year and is related in 2 or more of those taxation 
years to another corporation that has a taxation year ending in that 
calendar year, the capital deduction of the first corporation for each 
such taxation year at the end of which it is related to the other cor- 
poration is, for the purposes of this Part, an amount equal to its cap- 
ital deduction for the first such taxation year. 

Related Provisions: 190.16(5) — Rule in 190.15(5) applies to allocation of capital 


allowance; 190.17(5)— Rule in 190.15(5) applies to allocation of enhanced capital 
deduction. 


(6) Idem — Two corporations that would, but for this subsection, 
be related to each other solely because of 


(a) the control of any corporation by Her Majesty in right of 
Canada or a province, or 


(b) a right referred to in paragraph 251(5)(b), 


are, for the purposes of this section and section 190.14, deemed not 
to be related to each other except that, where at any time a taxpayer 
has a right referred to in paragraph 251(5)(b) with respect to shares 
and it can reasonably be considered that one of the main purposes 
for the acquisition of the right was to avoid any limitation on the 
amount of a corporation’s capital deduction for a taxation year, for 
the purpose of determining whether a corporation is related to any 
other corporation, the corporations are, for the purpose of this sec- 
tion, deemed to be in the same position in relation to each other as 
if the right were immediate and absolute and as if the taxpayer had 
exercised the right at that time. 
Related Provisions: 190.16(5) — Rule in 190.15(6) applies to allocation of capital 
allowance: 190.17(5) — Rule in 190,15(6) applies to allocation of enhanced capital de- 
duction; 256(6), (6.1) — Meaning of “control”. 
History: The closing words of subsec. 190.15(6) amended by 1998, c. 19, s. 204, ap- 
plicable after April’ 26, 1995. The closing words formerly read: 
shall, for the purposes of this section and section 190.14, be deemed not to be 
related to each other except that, where at any time a taxpayer has a right re- 
ferred to in paragraph 251(5)(b) with respect to shares and it can reasonably be 
considered that one of the main purposes of the acquisition of the right was to 
avoid any limitation on the amount of a corporation’s capital deduction for a 
taxation year, for the purpose of determining whether a corporation is related to 
any other corporation, the corporations shall, for the purposes of this section, be 
deemed to be in the same position in relation to each other as if the taxpayer 
owned the shares. 
Subsec: 190.15(6) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 112, applicable to 
1989 et seq. 
Definitions [s. 190.15]: “amount” — 181(3), 190(2), 248(1); “calendar year” — 
Interpretation Act 37(1)(a); “control” — 256(6), (6.1); “corporation” — 248(1), Inter- 
pretation Act 35(1); “financial institution” — 190(1), “Her Majesty” — Interpretation 
Act 35(1); “Minister”? — 248(1); “province” — Interpretation Act 35(\); “related’> — 
190.15(6), 251; “related group” — 251(4); “taxation year” — 249. 


190.16 (1) Capital allowance [of life insurer] — For the pur- 
poses of this Part, the capital allowance for a taxation year of a life 
insurance corporation that carries on business in Canada at any time 
in the year is the total of 


(a) $10,000,000, 
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(b) '/ of the amount, if any, by which the lesser of 

(i) $50,000,000, and 

(ii) its taxable capital employed in Canada for the year 
exceeds $10,000,000, 
(c) '/4 of the amount, if any, by which the lesser of 

(i) $100,000,000, and 

(ii) its taxable capital employed in Canada for the year 
exceeds $50,000,000, 
(d) '/ of the amount, if any, by which the lesser of 

(i) $300,000,000, and 

(ii) its taxable capital employed in Canada for the year 
exceeds $200,000,000, and 


(e) */4 of the amount, if any, by which its taxable capital em- 
ployed in Canada for the year exceeds $300,000,000, 


unless the corporation is related at the end of the year to another life 
insurance corporation that carries on business in Canada, in which 
case, subject to subsection (4), its capital allowance for the year is 
nil. 


(2) Related life insurance corporation — A life insurance cor- 
poration that carries on business in Canada at any time in a taxation 
year and that is related at the end of the year to another life insur- 
ance corporation that carries on business in Canada may file with 
the Minister an agreement, in prescribed form on behalf of the re- 
lated group of life insurance corporations of which the corporation 
is a member, under which an amount that does not exceed the total 
of 


(a) $10,000,000, 

(b) '2 of the amount, if any, by which the lesser of 
(i) $50,000,000, and 
(ii) the total of all amounts, each of which is the taxable capi- 
tal employed in Canada of a life insurance corporation for the 
year that is a member of the related group, 

exceeds $10,000,000, 

(c) '/4 of the amount, if any, by which the lesser of 
(i) $100,000,000, and 
(ii) the total of all amounts, each of which is the taxable capi- 
tal employed in Canada of a life insurance corporation for the 
year that is a member of the related group, 

exceeds $50,000,000, 

(d) '/2 of the amount, if any, by which the lesser of 
(i) $300,000,000, and 
(ii) the total of all amounts, each of which is the taxable capi- 
tal employed in Canada of a life insurance corporation for the 
year that is a member of the related group, 

exceeds $200,000,000, and 


(e) */s of the amount, if any, by which the total of all amounts, 
each of which is the taxable capital employed in Canada of a life 
insurance corporation for the year that is a member of the related 
group, exceeds $300,000,000 


is allocated among the members of that related group for the year. 


Forms: T2 SCH 40: Agreement among related life insurance corporations. 


(3) Idem — The Minister may request a life insurance corporation 
that carries on business in Canada at any time in a taxation year and 
that, at the end of the year, is related to any other life insurance 
corporation that carries on business in Canada to file with the Min- 
ister an agreement referred to in subsection (2) and, if the corpora- 
tion does not file such an agreement within 30 days after receiving 
the request, the Minister may allocate among the members of the 
related group of life insurance corporations of which the corpora- 
tion is a member for the year an amount not exceeding the total of 


(a) $10,000,000, 
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(b) '/2 of the amount, if any, by which the lesser of 
(i) $50,000,000, and 
(ii) the total of all amounts, each of which is the taxable capi- 
tal employed in Canada of a life insurance corporation for the 
year that is a member of the related group, 

exceeds $10,000,000, 

(c) '/4 of the amount, if any, by which the lesser of 
(i) $100,000,000, and 
(ii) the total of all amounts, each of which is the taxable capi- 
tal employed in Canada of a life insurance corporation for the 
year that is a member of the related group, 

exceeds $50,000,000, 

(d) '/ of the amount, if any, by which the lesser of 
(i) $300,000,000, and 
(ii) the total of all amounts, each of which is the taxable capi- 
tal employed in Canada of a life insurance corporation for the 
year that is a member of the related group, 

exceeds $200,000,000, and 

(e) */4 of the amount, if any, by which the total of all amounts, 

each of which is the taxable capital employed in Canada of a life 


insurance corporation for the year that is a member of the related 
group, exceeds $300,000,000. 


(4) Idem — For the purposes of this Part, the least amount allo- 
cated for a taxation year to a member of a related group under an 
agreement described in subsection (2) or by the Minister under sub- 
section (3) is the capital allowance for that year of the member. 


(5) Provisions applicable to Part — Subsections 190.15(5) and 
(6) apply to this section with such modifications as the circum- 
stances require. 
History [s. 190.16]: S. 190.16 added by 1994, c. 21, s. 91, applicable 
(a) to taxation years ending after February 25, 1992; and 
(b) where a corporation elects under para. 88(2)(b) of 1994, c. 21 [see under sub- 
para. 190.1 1(b)(i) above], to its 1991 and subsequent taxation years; and, notwith- 
standing subsecs. 152(4) to (5), such assessments and determinations shall be made 
as are consequential on the application of s. 190.16 to the corporation’s taxation 
years ending before February 26, 1992. 
Definitions [s. 190.16]: “amount”, “business” — 248(1); “Canada” — 255; “carry- 


ing on business in Canada” — 253; “life insurance corporation”, “Minister”, “pre- 
scribed” — 248(1); “related” — 251(2); “related group” — 251(4); “taxable capital 
employed in Canada” — 190.11; “taxation year” — 249, 


190.17 (1) Enhanced capital deduction — For the purpose of 
subsection 190.1(1.2), the enhanced capital deduction of a corpora- 
tion for a taxation year is $400,000,000, unless the corporation was 
related to a financial institution (other than a life insurance corpora- 
tion) at the end of the year, in which case, subject to subsection (4), 
the corporation’s enhanced capital deduction for the year is nil. 


Related Provisions: 190.1(1.2) — Additional tax payable by deposit-taking institu- 
tions; 190.17(2)-(4) — Allocation of deduction among related institutions. 


(2) Related financial institution — A corporation that is a fi- 
nancial institution at any time in a taxation year and that is related 
to another financial institution (other than a life insurance corpora- 
tion) at the end of the year may file with the Minister an agreement 
in prescribed form on behalf of the related group of which the cor- 
poration is a member under which an amount that does not exceed 


$400,000,000 is allocated among the members of the group for the 
year. 


(3) Minister’s powers — The Minister may request a corporation 
that is a financial institution at any time in a taxation year and that 
is related to any other financial institution (other than a life insur- 
ance corporation) at the end of the year to file with the Minister an 
agreement referred to in subsection (2) and, if the corporation does 
not file such an agreement within 30 days after receiving the re- 
quest, the Minister may allocate an amount that does not exceed 
$400,000,000 among the members of the related group of which the 
corporation is a member for the year. 
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(4) Least amount allocated — The least amount allocated for a 
taxation year to a member of a related group under an agreement 
described in subsection (2) or by the Minister under subsection (3) 
is the enhanced capital deduction for the taxation year of the mem- 
ber, but, if no such allocation is made, the enhanced capital deduc- 
tion of the member for the year is nil. 


(5) Provisions applicable to Part — Subsections 190.15(5) and 
(6) apply to this section with such modifications as the circum- 
stances require. 


History [s. 190.17]: S. 190.17 added by 1996, c. 21, s. 50, applicable to taxation 
years that end after February 27, 1995. 


190.18 [Substituted inter alia by ss. 190.1-190.15] 
190.19 [Repealed under former Act] 
Administrative Provisions 


190.2 Return — A corporation that is or would, but for subsection 
190.1(3), be liable to pay tax under this Part for a taxation year shall 
file with the Minister, not later than the day on or before which the 
corporation is required by section 150 to file its return of income for 
the year under Part I, a return of capital for the year in prescribed 
form containing an estimate of the tax payable under this Part by it 
for the year. 


Related Provisions: 150.1(5) — Electronic filing; 235 — Penalty for late filing of 
return even where no balance owing. 


History: S. 190.2 amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 113, applicable to 
1991 et seg. S. 190.2 formerly read: 


190.2 A corporation liable to pay a tax under this Part for a taxation year shall 
file with the Minister, not later than the day on or before which the corporation is 
required by section 150 to file its return of income for the year under Part I, a 
return of capital for that year in prescribed form containing an estimate of the tax 
payable by it for the year. 
Definitions [s. 190.2]: “corporation” — 248(1), Interpretation Act 35(1); “Minister”, 
“prescribed” — 248(1); “tax payable” — 248(2); “taxation year” — 249. 
Forms [s. 190.2]: T2 SCH 38: Part VI tax on capital of financial institutions; T2 SCH 
42: Calculation of unused Part I tax credit. 


190.21 Provisions applicable to Part — Sections 152, 158 and 
159, subsection 161(11), sections 162 to 167 and Division J of Part 
I apply to this Part with such modifications as the circumstances 
require and, for the purpose of this section, paragraph 152(6)(a) 
shall be read as follows: 


“(a) a deduction under subsection 190,1(3) in respect of any 
unused surtax credit or unused Part I tax credit (within the 
meanings assigned by subsection 190.1(5)) for a subsequent 
taxation year,”. 
History: S. 190.21 substituted for ss. 190.21 to 190.24 by 1994, c. 7, Sch. VIII (1993, 
c. 24), s. 114, applicable to 1992 et seg.; and in its application to the 1991 taxation 
year, s. 190.24 shall be read as follows: 


190.24 Provisions applicable to Part — Section 152, subsection 157(2.1), sec- 
tions 158 and 159, subsection 161(2.1), (2.2), (7) and (11), sections 162 to 167 
and Division J of Part I apply to this Part with such modifications as the circum- 
stances require and, for the purpose of this section, paragraph 152(6)(a) shall be 
read as follows: 
(a) a deduction under subsection 190.1(3) in respect of any unused Part I tax 
credit (within the meaning assigned by subsection 190.1(5)) for a subsequent 
taxation year, 


Ss. 190.21 to 190.24 formerly read: 

190.21 Payment of tax — Every corporation liable to pay tax under this Part for 

a taxation year shall pay to the Receiver General in respect of the year 

(a) either 

(i) on or before the last day of each month in the year, '/i2 of the amount 
estimated by it to be its tax payable under this Part for the year, 
(ii) on or before the last day of each month in the year, '/2 of its first 
instalment base for the year, or 


(iii) on or before the last day of each of the first two months in the year, 
‘2 of its second instalment base for the year, and on or before the last 


S. 190.21 


day of each of the following months in the year, '/io of the amount by 
which its first instalment base for the year exceeds '/o of its second in- 
stalment base for the year; and 


(b) on or before the end of the second month following the end of the year, 
the remainder of its tax payable under this Part for the year. 


190.22 Instalment bases — For the purposes of section 190.21, 


(a) the first instalment base of a corporation for a particular taxation year 1s 
the product obtained when the tax payable under this Part by the corporation 
for its taxation year immediately preceding the particular year is multiplied 
by the ratio that 365 is of the number of days in that preceding year, and 


(b) the second instalment base of a corporation for a particular taxation year 
is the amount of the first instalment base of the corporation for its taxation 
year immediately preceding the particular year, 


but where a particular taxation year of a corporation that was formed as a result 
of an amalgamation or merger is its first taxation year ending after the amalga- 
mation or merger, as the case may be, 


(c) its first instalment base for the particular year is the total of all amounts 
each of which is the product obtained when the tax payable under this Part 
by a corporation, that entered into the amalgamation or merger, for its last 
taxation year preceding the amalgamation or merger is multiplied by the ra- 
tio that 365 is of the number of days in that year, and 


(d) its second instalment base for the particular year is the total of all 
amounts each of which is an amount equal to the first instalment base of a 
corporation, that entered into the amalgamation or merger, for its last taxa- 
tion year preceding the amalgamation or merger. 


190.23 (1) Interest — Where at any time after the day on or before which a 
corporation is required to pay the remainder of its tax payable under this Part for 
a taxation year, 


(a) the amount of its tax payable under this Part for the year 
exceeds 


(b) the total of all amounts each of which is an amount paid at or before that 
time on account of its tax payable and applied as at that time by the Minister 
against the corporation’s liability for an amount payable under this Part for 
the year, 


the corporation shall pay to the Receiver General interest at a prescribed rate on 
the excess, computed for the period during which that excess is outstanding. 


(2) Idem — Where a corporation that is required by this Part to pay an instal- 
ment of tax has failed to pay all or any part thereof on or before the day on or 
before which the instalment was required to be paid, it shall pay to the Receiver 
General, in addition to the interest payable under subsection (1), interest at a 
prescribed rate on the amount that it failed to pay, computed from the day on or 
before which the amount was required to be paid to the earlier of the day of 
payment and the beginning of the period in respect of which the corporation is 
required to pay interest thereon under that subsection. 


(3) Limitation on instalments — For the purposes of subsection (2), where a 
corporation is required to pay an instalment of tax for a taxation year computed 
by reference to a method described in section 190.21, the corporation shall be 
deemed to have been liable to pay an instalment computed by reference to 


(a) its. tax payable under this Part for the year, 
(b) its first instalment base for the year, or 


(c) its second instalment base for the year and its first instalment base for the 
year, 


whichever method gives rise to the least amount required to be paid by the cor- 
poration on or before the days referred to in subparagraphs 190.21 (a)(i) to (iii). 


190.24 Provisions applicable to Part — Section 152, subsection 157(2.1), sec- 
tions 158 and 159, subsections 161(2.1), (2.2) and (11), sections 162 to 167 and 
Division J of Part I are applicable to this Part with such modifications as the 
circumstances require. 


Para. 161(1)(a) of 1994, c. 7, Sch. If (1991, c. 49) provides that in its application to 
taxation years commencing before July 1990 of corporations described in para. (d) or 
(e) of the definition “financial institution” in subsec. 190(1), s. 190.21 shall be read as 
follows: 


190.21 Every corporation liable to pay tax under this Part for a taxation year 
shall pay to the Receiver General in respect of the year 


(a) where the year ended before July 1990, the tax payable by it under this 
Part for the year on or before the later of July 31, 1990 and the end of the 
second month following the end of the year; and 


(b) where the year ended after June 1990, 
(i) either 
(A) on or before July 31, 1990, an amount equal to that proportion 


of the amount estimated by it to be its tax payable under this Part 
for the year that 


1291 


S. 190.21 


(1) the number of days in the year that are after February 20, 
1990 and before July 1990 

is of 
(Il) the number of days in the year that are after February 20, 
1990, 

and on or before the last day of each month ending in the year and 

after June 1990, an amount equal to the amount, if any, by which 
(II) the amount estimated by it to be its tax payable under this 
Part for the year 

exceeds 
(IV) the amount payable by the corporation on or before July 
31, 1990, as would be determined under this clause if this 
clause were read without reference to that part thereof follow- 
ing subclause (II) thereof 

divided by the number of months ending in the year and after June 

1990, or 

(B) on or before July 31, 1990, an amount equal to that proportion 

of its first instalment base for the year that 
(I) the number of days in the year that are after February 20, 
1990 and before July 1990 

is of 
(If) the number of days in the year, 

and on or before the last day of each month ending in the year and 


after June 1990, an amount equal to its first instalment base for the 
year divided by the number of months in the year, and 
(ii) on or before the end of the second month following the end of the 
year, the remainder of its tax payable under this Part for the year. 


Subsec. 161(2) of 1994, c. 7, Sch. I (1991, c. 49) provides that for the purposes of s. 
190.22, the tax payable under Part VI by a corporation described in para. (d) or (e) of 
the definition “financial institution” in subsec. 190(1) shall be deemed to be 


(a) for a taxation year ending before February 21, 1990, the amount that would be 
its tax payable under that Part for the year if that Part applied in respect of that year 
and its capital deduction under that Part for that year were its capital deduction 
under that Part for its first taxation year ending after February 20, 1990; and 


(b) for its first taxation year ending after February 20, 1990, the product obtained 
when its tax payable under that Part for the year is multiplied by the ratio that the 
number of days in the year is of the number of days in the year after February 20, 
1990. 


Para. 161(1)(b) of 1994, c. 7, Sch. II (1991, c. 49) provides that in its application to 
taxation years commencing before July 1990 of corporations described in para. (d) or 
(e) of the definition “financial institution” in subsec. 190(1), subsec. 190.23(3) shall be 
read as follows: 


(3) For the purposes of subsection (2), where a corporation is required to pay an 
instalment of tax for a taxation year computed by reference to a method de- 
scribed in section 190.21, the corporation shall be deemed to have been liable to 
pay an instalment computed by reference to 


(a) its tax payable under this Part for the year, or 
(b) its first instalment base for the year, 


whichever method gives rise to the least amount required to be paid by the cor- 
poration on or before the days referred to in clauses 190.21(b)(i)(A) and (B). 


190.211 Provisions applicable — Crown corporations — 
Section 27 applies to this Part with any modifications that the cir- 
cumstances require. 


History: S. 190.211 added by 1998, c. 19, subsec. 205(1), applicable after May 23, 
1985. 


PART VI.1 — TAX ON CORPORATIONS 
PAYING DIVIDENDS ON TAXABLE 
PREFERRED SHARES 


191. (1) Definitions — In this Part, 


“excluded dividend” means a dividend 


(a) paid by a corporation to a shareholder that had a substantial 
interest in the corporation at the time the dividend was paid, 
(b) paid by a corporation that was a financial intermediary cor- 
poration or a private holding corporation at the time the dividend 
was paid, 


(c) paid by a particular corporation that would, but for 
paragraphs (h) and (i) of the definition “financial intermediary 
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corporation” in this subsection, have been a financial intermedi- 
ary corporation at the time the dividend was paid, except where 
the dividend was paid to a controlling corporation in respect of 
the particular corporation or to a specified person (within the 
meaning assigned by paragraph (h) of the definition “taxable 
preferred share” in subsection 248(1)) in relation to such a con- 
trolling corporation, 


(da) paid by a mortgage investment corporation, or 


(e) that is a capital gains dividend within the meaning assigned 
by subsection 131(1); 


Related Provisions: 191(4)(d) — Deemed excluded dividend; 191(6) — Where cor- 
poration pays dividend to partnership. 


“financial intermediary corporation” means a corporation that is 


(a) a corporation described in subparagraph (b)(ii) of the defini- 
tion “retirement savings plan” in subsection 146(1), 


(b) an investment corporation, 

(c) a mortgage investment corporation, 

(d) a mutual fund corporation, 

(e) a prescribed venture capital corporation, or 

(f) a prescribed labour-sponsored venture capital corporation, 
but does not include 

(g) a prescribed corporation, 


(h) a corporation that is controlled by or for the benefit of one or 
more corporations (each of which is referred to in this subsec- 
tion as a “controlling corporation’’) other than financial interme- 
diary corporations or private holding corporations unless the 
controlling corporations and specified persons (within the mean- 
ing assigned by paragraph (h) of the definition “taxable pre- 
ferred share” in subsection 248(1)) in relation to the controlling 
corporations do not own in the aggregate shares of the capital 
stock of the corporation having a fair market value of more than 
10% of the fair market value of all of the issued and outstanding 
shares of the capital stock of the corporation (those fair market 
values being determined without regard to any voting rights at- 
taching to those shares), or 


(i) any particular corporation in which another corporation 
(other than a financial intermediary corporation or a private 
holding corporation) has a substantial interest unless the other 
corporation and specified persons (within the meaning assigned 
by paragraph (h) of the definition “taxable preferred share” in 
subsection 248(1)) in relation to the other corporation do not 
own in the aggregate shares of the capital stock of the particular 
corporation having a fair market value of more than 10% of the 
fair market value of all of the issued and outstanding shares of 
the capital stock of the particular corporation (those fair market 
values being determined without regard to any voting rights at- 
taching to those shares); 


Related Provisions: 256(6), (6.1) — Meaning of “controlled”’. 


Regulations: 6700 (prescribed venture capital corporation); 6701 (prescribed labour- 
sponsored venture capital corporation), 


“private holding corporation” means a private corporation the 


only undertaking of which is the investing of its funds, but does not 
include 


(a) a specified financial institution, 


(b) any particular corporation that owns shares of another corpo- 
ration in which it has a substantial interest, except where the 
other corporation would, but for that substantial interest, be a 


financial intermediary corporation or a private holding corpora- 
tion, or 


(c) any particular corporation in which another corporation owns 
shares and has a substantial interest, except where the other cor- 
poration would, but for that substantial interest, be a private 
holding corporation. 
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History: Para. (b) of “private holding corporation” in subsec. 191(1) substituted by 
1994, c. 7, Sch. II (1991, c49), s. 162, applicable to 1988 et seg. Para. (b) formerly 
read: 


(b) any particular corporation that owns shares of another corporation in which it 
has a substantial interest except where the other corporation is a financial inter- 
mediary corporation or a corporation that would, but for such substantial interest, 
be a private holding corporation, or 


Related Provisions: 253.1 — Limited partner not considered to carry on business of 
partnership. 


(2) Substantial interest — For the purposes of this Part, a share- 
holder has a substantial interest in a corporation at any time if the 
corporation is a taxable Canadian corporation and 


(a) the shareholder is related (otherwise than by reason of a right 
referred to in paragraph 251(5)(b)) to the corporation at that 
time; or 

(b) the shareholder owned, at that time, 


(i) shares of the capital stock of the corporation that would 
give the shareholder 25% or more of the votes that could be 
cast under all circumstances at an annual meeting of share- 
holders of the corporation, 


(ii) shares of the capital stock of the corporation having a fair 
market value of 25% or more of the fair market value of all 
the issued shares of the capital stock of the corporation, 


and either 


(iii) shares (other than shares that would be taxable preferred 
shares if the definition “taxable preferred share” in subsec- 
tion 248(1) were read without reference to subparagraph 
(b)(iv) thereof and if they were issued after June 18, 1987 
and were not grandfathered shares) of the capital stock of the 
corporation having a fair market value of 25% or more of the 
fair market value of all those shares of the capital stock of the 
corporation, or 


tion unless it is related (otherwise than by reason of a right re- 
ferred to in paragraph 251(5)(b)) to the other corporation; 


(d) any partnership or trust, other than 


(i) a partnership all the members of which are related to each 
other otherwise than by reason of a right referred to in para- 
graph 251(5)(b), 


(ii) a trust in which each person who is beneficially interested 
is 


(A) related (otherwise than because of a right referred to 
in paragraph 251(5)(b)) to each other person who is bene- 
ficially interested in the trust and who is not a registered 
charity, or 


(B) a registered charity 


and, for the purpose of this subparagraph, where a particular 
person who is beneficially interested in the trust is an aunt, 
uncle, niece or nephew of another person, the particular per- 
son and any person who is a child or descendant of the par- 
ticular person shall be deemed to be related to the other per- 
son and to any person who is the child or descendant of the 
other person, or 


(iii) a trust in which only one person (other than a registered 
charity) is beneficially interested, 


shall be deemed not to have a substantial interest in a corpora- 
tion; and 


(e) where at any time a shareholder holds a share of the capital 
stock of a corporation to which paragraph (g) of the definition 
“taxable preferred share” in subsection 248(1) or paragraph (e) 
of the definition “taxable RFI share” in that subsection applies to 
deem the share to be a taxable preferred share or a taxable RFI 
share, the shareholder shall be deemed not to have a substantial 
interest in the corporation at that time. 


(iv) in respect of each class of shares of the capital stock of | Related Provisions: 248(25) — Beneficially interested. 

the corporation, shares of that class having a fair market | History: Paras. 191(3)(a) and (b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
value of 25% or more of the fair market value of all the is- | subsec. 115(1), applicable to dividends paid or received after December 20, 1991. Pa- 
sued shares of that class, ras. (a) and (b) formerly read: 


and for the purposes of this paragraph, a shareholder shall be 
deemed to own at any time each share of the capital stock of a 
corporation that is owned, otherwise than by reason of this para- 
graph, at that time by a person to whom the shareholder is re- 
lated (otherwise than by reason of a right referred to in para- 
graph 251(5)(b)). 


Related Provisions: 191(3) — Substantial interest. 


(3) Idem — Notwithstanding subsection (2), 


(a) where it can reasonably be considered that the principal pur- 
pose for a person acquiring an interest that would, but for this 
subsection, be a substantial interest in a corporation is to avoid 
or limit the application of Part I or IV.1 or this Part, the person 
shall be deemed not to have a substantial interest in the 


(a) where it may reasonably be considered, having regard to all the circum- 
stances, that the principal purpose for a person acquiring an interest that would, 
but for this subsection, be a substantial interest in a corporation is to avoid or 
limit the application of this Part or Part IV.1 the person shall be deemed not to 
have a substantial interest in the corporation; 


(b) where it may reasonably be considered, having regard to all the circum- 
stances, that the principal purpose for an acquisition of a share of the capital 
stock of a corporation (in this paragraph referred to as the issuer”) by any per- 
son (in this paragraph referred to as the “acquirer”) that had, immediately after 
the time of the acquisition, a substantial interest in the issuer from another person 
that did not, immediately before that time, have a substantial interest in the is- 
suer, was to avoid or limit the application of this Part or Part IV.1 with respect to 
a dividend on the share, the acquirer and specified persons (within the meaning 
assigned by paragraph (h) of the definition “taxable preferred share” in subsec- 
tion 248(1)) in relation to the acquirer shall be deemed not to have a substantial 
interest in the issuer with respect to any dividend paid on the share; 


corporation; Subparas. 191(3)(d)(ii) and (aii) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 


(b) where it can reasonably be considered that the principal pur- 
pose for an acquisition of a share of the capital stock of a corpo- 
ration (in this paragraph referred to as the “issuer”) by any per- 
son (in this paragraph referred to as the “acquirer”) who had, 
immediately after the time of the acquisition, a substantial inter- 
est in the issuer from another person who did not, immediately 
before that time, have a substantial interest in the issuer, was to 
avoid or limit the application of Part I or IV.1 or this Part with 
respect to a dividend on the share, the acquirer and specified 
persons (within the meaning assigned by paragraph (h) of the 


115(2), applicable after 1990. Subparas. (d)(ii) and (iit) formerly read: 


(ii) a trust in which all persons who are beneficially interested, within the mean- 
ing assigned by subsection 94(7), are related to each other (otherwise than by 
reason of a right referred to in paragraph 251(5)(b)) and, for the purposes of this 
subparagraph, where a particular person who is so beneficially interested in the 
trust is an aunt, uncle, niece or nephew of another person, the particular person 
and any person who is a child or descendant of the particular person shall be 
deemed to be related to the other person and any person who is a child or descen- 
dant of the other person, or 


(iii) a trust in which only one person is beneficially interested, within the mean- 
ing assigned by subsection 94(7), 


definition “taxable preferred share” in subsection 248(1)) in re- | (4) Deemed dividends — Where at any particular time 


lation to the acquirer shall be deemed not to have a substantial 
interest in the issuer with respect to any dividend paid on the 
share; 

(c) a corporation described in paragraphs (a) to (f) of the defini- 


tion “financial intermediary corporation” in subsection (1) shall 
be deemed not to have a substantial interest in another corpora- 
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(a) a share of the capital stock of a corporation is issued, 


(b) the terms or conditions of a share of the capital stock of a 
corporation are changed, or 


(c) an agreement in respect of a share of the capital stock of a 
corporation is changed or entered into, 


S. 191(4) 


and the terms or conditions of the share or the agreement in respect 
of the share specify an amount in respect of the share, including an 
amount for which the share is to be redeemed, acquired or cancelled 
(together with, where so provided, any accrued and unpaid divi- 
dends thereon) and where paragraph (a) applies, the specified 
amount does not exceed the fair market value of the consideration 
for which the share was issued, and where paragraph (b) or (c) ap- 
plies, the specified amount does not exceed the fair market value of 
the share immediately before the particular time, the amount of any 
dividend deemed to have been paid on a redemption, acquisition or 
cancellation of the share to which subsection 84(2) or (3) applies 
shall 


(d) for the purposes of this Part and section 187.2, be deemed to 
be an excluded dividend and an excepted dividend, respectively, 
unless 


(i) where paragraph (a) applies, the share was issued for con- 
sideration that included a taxable preferred share, or 

(ii) where paragraph (b) or (c) applies, the share was, imme- 
diately before the particular time, a taxable preferred share, 
and 


(e) be deemed not to be a dividend to which subsection 112(2.1) 
or 138(6) applies to deny a deduction with respect to the divi- 
dend in computing the taxable income of a corporation under 
subsection 112(1) or (2) or 138(6), unless 


(i) where paragraph (a) applies, the share was issued for con- 
sideration that included a term preferred share or for the pur- 
pose of raising capital or as part of a series of transactions or 
events the purpose of which was to raise capital, and 
(ii) where paragraph (b) or (c) applies, the share was, imme- 
diately before the particular time, a term preferred share, or 
the terms or conditions of the share were changed, or the 
agreement in respect of the share was changed or entered into 
for the purpose of raising capital or as part of a series of 
transactions or events the purpose of which was to raise 
capital. 

Related Provisions: 87(2)(rr) — Amalgamations — continuing corporation; 


87(4.2)(f) — Amalgamations — where amount specified for purposes of 191(4); 
248(10) — Series of transactions. 


(5) Where subsec. (4) does not apply — Subsection (4) does 
not apply to the extent that the total of 


(a) the amount paid on the redemption, acquisition or cancella- 
tion of the share, and 


(b) all amounts each of which is an amount (other than an 
amount deemed by subsection 84(4) to be a dividend) paid, after 
the particular time and before the redemption, acquisition or 
cancellation of the share, on a reduction of the paid-up capital of 
the corporation in respect of the share 


exceeds ay Sune amount referred to in subsection 4). 
Proposed Addition — 191 (6) 


(6) Excluded dividend — partner — If at any time a corpora- 
tion pays a dividend to a partnership, the corporation is, for the 
purposes of this subsection and paragraph (a) of the definition 
“excluded dividend” in subsection (1), deemed to have paid at that 
time to each member of the partnership a eisecnd equal to the 
amount determined by the formula 


where : 

A is the amount of the ee paid to ‘the: partnership; and — 

B is the member’s specified proportion for the last fiscal period 
of the. partnership: that ended before that time (or, if the part- 
nership’s first fiscal period includes that time, for that first fis- 
cal period). : 


Application: The July 18, 2005 draft legislation | Par Po Bane & 166, will 


add subsec. 191(6), applicable to dividends paid after December 20, 2002. 


Technical Notes: Section 191 sets out a number of rules ‘relating to the taxes 
imposed, under Part VI.1 of the Act, on taxable Canadian corporations that pay divi- 
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dends of certain kinds. Those Le — 
dends,” a term defined in subsecti 


ion 


Three lechnienl aspects of the 
of the dividend among the p 


Sc to ensure “appropriate effects 
ships between the dividend 
interest in pe cor ie ask 


Definitions [s. 191]: “amount” — 248(1); “aunt” — 252(2)(e); “beneficially inter- 
ested” — 248(25): “capital gain’ — 39(1)(a), 248(1); “child’’ — 252(1); ‘‘class of 
shares” — 248(6); “control” — 256(6), (6.1); “corporation” — 248(1), Interpretation 
Act 35(1); “dividend” — 248(1); “excluded dividend”, “financial intermediary corpora- 
tion” — 191(1): “fiscal period” — 249.1; “grandfathered share” — 248(1); “‘invest- 
ment corporation” — 130(3)(a), 248(1); “mortgage investment corporation” — 
130.1(6), 248(1); “mutual fund corporation” — 131(8), 248(1); “nephew”, “niece” — 
252(2)(g); “paid-up capital” —89(1), 248(1); “person”, “prescribed” — 248(1); “pre- 
scribed labour-sponsored venture capital corporation” — Reg. 6701; “prescribed ven- 
ture capital corporation” — Reg. 6700; “private corporation” — 89(1), 248(1); “private 
holding corporation” — 191(1); “registered charity’ — 248(1); “related” — 251(2); 
“series of transactions or events” — 248(10); “share”, “shareholder”, “specified finan- 
cial institution” — 248(1); “specified person” — 248(1)“taxable preferred share’(h); 
“specified proportion” — 248(1); “substantial interest” — 191(2), (3); “taxable Cana- 
dian corporation” — 89(1), 248(1); “taxable income’ — 2(2), 248(1); “taxable pre- 
ferred share”, “taxable RFI share”, “term preferred share” — 248(1); “trust” — 104(1), 
248(1), (3); “uncle” — 252(2)(e); “undertaking” — 253.1(a). 


191.1 (1) Tax on taxable dividends — Every taxable Canadian 
corporation shall pay a tax under this Part for each taxation year 
equal to the amount, if any, by which 


(a) the total of 


(i) 667% of the amount, if any, by which the total of all tax- 
able dividends (other than excluded dividends) paid by the 
corporation in the year and after 1987 on short-term pre- 
ferred shares exceeds the corporation’s dividend allowance 
for the year, 


Proposed Amendment — 191. A(1)(a)() 


(i) 50% of the amount, if any, by which the total of all taxa- 
ble dividends (other than excluded dividends) paid by the 
_ corporation in the year on short-term preferred shares ex- 
ceeds the corporation’s dividend allowance for the year, 


Application: The July 18, 2005 draft legislation (Part 2 — technical), s. 
amend subpara. 191,1(1)(a)(i) to read as us sean to aed ~ by a 
corporation in 2003 et seq. _ 


Technical Notes: Subsection 191. 1) oe for a tax to be paid by a wolpore: 
tion that has paid taxable dividends on taxable preferred shares. In the case of short-_ 
term preferred shares, paragraph 191.1(1)(a) sets the rate of the tax at 66 *% of the . 
dividend. This rate produces an amount of tax equal to the amount of income tax ‘that 
would have been collected had a corporate shareholder sought the same after-tax Te- 
turn in the form of interest. That result obtains, at the current es - pect rate, i 
interest income is assumed to be taxed at 40%. 


As part of a series of amendments reflecting recent and planned sediictions in income 
tax rates, the rate of tax under paragraph 191.1(1)(a) is reduced to 50% of the divi- 
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dend amount. This provides the desired result on the basis of an assumed tax of © 
33.3% on interest income, as shown below. _ — 


ae Dividend Interest — 
Issuer a we o 
To Holder $66.67 «$100.00 
191.10)(@) tax aR: 
Total paid iyi sere a pe S000, oe 
Shareholder . 
Receives: - 5 4, 80807 
Bat Boley thle e, 
AGevAaRy re aot ep $06.67 


Letter from Dept. of Finance, August 2, 2002 
Dear fax}?! yet las 


d the treatment, under Part of the Act, of 


duction for Part I purposes [110(1)(k) — ed.] in respec 
justed from °% to 3. Both of these measures would appl 


OS ,r—e—s 
As you know, I cannot offer any assurance that either th 
Parliament will endorse proposals. Nonetheless 
our intentions is helpfu a _. 


Yours sincerely, 
Bren Emewem 
- Director, Tax Legislation Division, Tax Policy Branch _ 
(ii) 40% of the amount, if any, by which the total of all taxa- 
ble dividends (other than excluded dividends) paid by the 
corporation in the year and after 1987 on taxable preferred 
shares (other than short-term preferred shares) of all classes 
in respect of which an election under subsection 191.2(1) has 
been made exceeds the amount, if any, by which the corpora- 
tion’s dividend allowance for the year exceeds the total of the 
dividends referred to in subparagraph (i), 


(iii) 25% of the amount, if any, by which the total of all taxa- 
ble dividends (other than excluded dividends) paid by the 
corporation in the year and after 1987 on taxable preferred 
shares (other than short-term preferred shares) of all classes 
in respect of which an election under subsection 191.2(1) has 
not been made exceeds the amount, if any, by which the cor- 
poration’s dividend allowance for the year exceeds the total 
of the dividends referred to in subparagraphs (i) and (ii), and 
(iv) the total of all amounts each of which is an amount de- 
termined for the year in respect of the corporation under par- 
agraph 191.3(1)(d) 
exceeds 
(b) the total of all amounts each of which is an amount deter- 
mined for the year in respect of the corporation under paragraph 
191.3(1)(c). 
Related Provisions: 18(1)(t)—Tax is non-deductible; 87(4.2) — Exchanged 
shares: 110(1)(k) — Deduction of 3 x Part VI.1 tax from taxable income; 157(1)—(3) — 
Payment of Part VI.1 tax; 161(4.1) — Limitation respecting corporations; 191.3(6) — 


Payment by transferor corporation; 227(14) — No tax on corporation exempt under s. 
149. 


Interpretation Bulletins: IT-88R2: Stock dividends. 
Advance Tax Rulings: ATR-46: Financial difficulty. 
Forms: T2 SCH 43: Calculation of Parts IV.1 and VI.1 taxes. 


(2) Dividend allowance — For the purposes of this section, a 


taxable Canadian corporation’s “dividend allowance” for a taxation 
year is the amount, if any, by which 


(a) $500,000 


2002, regarding the rates d 


S. 191.1(6)(b) 


exceeds 


(b) the amount, if any, by which the total of taxable dividends 
(other than excluded dividends) paid by it on taxable preferred 
shares, or shares that would be taxable preferred shares if they 
were issued after June 18, 1987 and were not grandfathered 
shares, in the calendar year immediately preceding the calendar 
year in which the taxation year ended exceeds $1,000,000, 


unless the corporation is associated in the taxation year with one or 
more other taxable Canadian corporations, in which case, except as 
otherwise provided in this section, its dividend allowance for the 
year is nil. 

Related Provisions: 87(2)(rr) — Amalgamations — continuing corporation. 
Interpretation Bulletins: IT-88R2: Stock dividends. 


(3) Associated corporations — If all of the taxable Canadian 
corporations that are associated with each other in a taxation year 
and that have paid taxable dividends (other than excluded divi- 
dends) on taxable preferred shares in the year have filed with the 
Minister in prescribed form an agreement whereby, for the purposes 
of this section, they allocate an amount to one or more of them for 
the taxation year, and the amount so allocated or the total of the 
amounts so allocated, as the case may be, is equal to the total divi- 
dend allowance for the year of those corporations and all other taxa- 
ble Canadian corporations with which each such corporation is as- 
sociated in the year, the dividend allowance for the year for each of 
the corporations is the amount so allocated to it. 


Forms: 1761: Calculation of Parts IV.1 and VI.1 taxes payable (Box 1). 


(4) Total dividend allowance — For the purposes of this sec- 
tion, the “total dividend allowance” of a group of taxable Canadian 
corporations that are associated with each other in a taxation year is 
the amount, if any, by which 


(a) $500,000 
exceeds 


(b) the amount, if any, by which the total of taxable dividends 
(other than excluded dividends) paid by those corporations on 
taxable preferred shares, or shares that would be taxable pre- 
ferred shares if they were issued after June 18, 1987 and were 
not grandfathered shares, in the calendar year immediately pre- 
ceding the calendar year in which the taxation year ended ex- 
ceeds $1,000,000. 

Related Provisions: 87(2)(rr) — Amalgamations — continuing corporation. 

Interpretation Bulletins: IT-88R2: Stock dividends. 


(5) Failure to file agreement — If any of the taxable Canadian 
corporations that are associated with each other in a taxation year 
and that have paid taxable dividends (other than excluded divi- 
dends) on taxable preferred shares in the year has failed to file with 
the Minister an agreement as contemplated by subsection (3) within 
30 days after notice in writing by the Minister has been forwarded 
to any of them that such an agreement is required for the purpose of 
any assessment of tax under this Part, the Minister shall, for the 
purpose of this section, allocate an amount to one or more of them 
for the taxation year, which amount or the total of which amounts, 
as the case may be, shall equal the total dividend allowance for the 
year for those corporations and all other taxable Canadian corpora- 
tions with which each such corporation is associated in the year, 
and the dividend allowance for the year of each of the corporations 
is the amount so allocated to it. 


(6) Dividend allowance in short years — Notwithstanding any 
other provision of this section, 


(a) where a corporation has a taxation year that is less than 51 
weeks, its dividend allowance for the year is that proportion of 
its dividend allowance for the year determined without reference 
to this paragraph that the number of days in the year is of 365; 
and 

(b) where a taxable Canadian corporation (in this paragraph re- 


ferred to as the “first corporation”) has more than one taxation 
year ending in a calendar year and is associated in two or more 
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of those taxation years with another taxable Canadian corpora- 
tion that has a taxation year ending in that calendar year, the 
dividend allowance of the first corporation for each taxation 
year in which it is associated with the other corporation ending 
in that calendar year is, subject to the application of paragraph 
(a), an amount equal to the amount that would be its dividend 
allowance for the first such taxation year if the allowance were 
determined without reference to paragraph (a). 
Definitions [s. 191.1]: “amount” — 248(1); “associated” — 256; “calendar year’’ — 
Interpretation Act 37(1)(a); “corporation” — 248(1), Interpretation Act 35(1); “divi- 
dend” — 248(1); “dividend allowance’ — 191.1(2); “excluded dividend” — 191(1):; 
“grandfathered share”, “Minister”, “prescribed”, “share”, “short-term preferred 
share’ — 248(1); “taxable Canadian corporation”, “taxable dividend” — 89(1), 248(1); 
“taxable preferred share” — 248(1); “taxation year’ — 249; “total dividend allow- 
ance” — 191.1(4); “writing” — Interpretation Act 35(1). 


191.2 (1) Election — For the purposes of determining the tax pay- 
able by reason of subparagraphs 191.1(1)(a)(@i) and (iii), a taxable 
Canadian corporation (other than a financial intermediary corpora- 
tionor a private holding corporation) may make an election with 
respect to a class of its taxable preferred shares the terms and condi- 
tions of which require an election to be made under this subsection 
by filing a prescribed form with the Minister 


(a) not later than the day on or before which its return of income 
under Part I is required by section 150 to be filed for the taxation 
year in which shares of that class are first issued or first become 
taxable preferred shares; or 


(b) within the 6 month period commencing on any of the follow- 
ing days, namely, 


(i) the day of mailing of any notice of assessment of tax pay- 
able under this Part or Part I by the corporation for that year, 


(ii) where the corporation has served a notice of objection to 
an assessment described in subparagraph (i), the day of mail- 
ing of a notice that the Minister has confirmed or varied the 
assessment, 


(ili) where the corporation has instituted an appeal in respect 
of an assessment described in subparagraph (i) to the Tax 
Court of Canada, the day of mailing of a copy of the decision 
of the Court to the taxpayer, and 


(iv) where the corporation has instituted an appeal in respect 
of an assessment described in subparagraph (i) to the Federal 
Court of Appeal or the Supreme Court of Canada, the day on 
which the judgment of the Court is pronounced or delivered 
or the day on which the corporation discontinues the appeal. 
Related Provisions: 87(4.2)(e) — Amalgamation; 187.2— Tax on dividends on 
taxable preferred shares. 
History: Subpara. 191.2(1)(b)(iv) amended by 2002, c. 8, para. 184(e) to substitute 
“Federal Court of Appeal” for “Federal Court of Canada’, in force July 2, 2003. 


Forms: T769: Election under section 191.2 by an issuer of taxable preferred shares to 
pay Part VI.1 tax at a rate of 40%. 


(2) Time of election — An election with respect to a class of tax- 
able preferred shares filed in accordance with subsection (1) shall 
be deemed to have been filed before any dividend on a share of that 
class is paid. 


(3) Assessment — Where an election has been filed under sub- 
section (1), the Minister shall, notwithstanding subsections 152(4) 
and (5), assess or reassess the tax, interest or penalties payable 
under this Act by any corporation for any relevant taxation year in 
order to take into account the election. 

Definitions [s. 191.2]: “assessment” — 248(1); “class” — 248(6): “corporation” — 
248(1), Interpretation Act 35(1); “dividend” — 248(1); “Federal Court of Appeal” — 
Federal Courts Act s. 3, “financial intermediary corporation” — 191(1): “Minister”, 
“prescribed” — 248(1); “private holding corporation” — 191(1); “share” 248(1); 
“tax payable” — 248(2); “taxable Canadian corporation” — 89(1), 248(1): “taxable 
preferred share” — 248(1); “taxation year” — 249; “taxpayer” — 248(1). 


Interpretation Bulletins [s. 191.2]: IT-88R2: Stock dividends. 


191.3 (1) Agreement respecting liability for tax — Where a 
corporation (in this section referred to as the “transferor corpora- 
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tion”) and a taxable Canadian corporation (in this section referred to 
as the “transferee corporation’) that was related (otherwise than be- 
cause of a right referred to in paragraph 251(5)(b) or because of the 
control of any corporation by Her Majesty in right of Canada or a 
province) to the transferor corporation 


(a) throughout a particular taxation year of the transferor corpo- 
ration (or, where the transferee corporation came into existence 
in that year, throughout the part of that year in which the trans- 
feree corporation was in existence), and 


(b) throughout the last taxation year of the transferee corporation 
ending at or before the end of the particular taxation year (or, 
where the transferor corporation came into existence in that last 
taxation year of the transferee corporation, throughout that part 
of that last year in which the transferor corporation was in 
existence) 


file as provided in subsection (2) an agreement or amended agree- 
ment with the Minister under which the transferee corporation 
agrees to pay all or any portion, as is specified in the agreement, of 
the tax for that taxation year of the transferor corporation. that 
would, but for the agreement, be payable under this Part by the 
transferor corporation (other than any tax payable by the transferor 
corporation by reason of another agreement made under this sec- 
tion), the following rules apply, namely, 


(c) the amount of tax specified in the agreement is an amount 
determined for that taxation year of the transferor corporation in 
respect of the transferor corporation for the purpose of para- 
graph 191.1(1)(b), 


(d) the amount of tax specified in the agreement is an amount 
determined in respect of the transferee corporation for its last 
taxation year ending at or before the end of that taxation year of 
the transferor corporation for the purpose of subparagraph 
191.1(1)(a)@v), and 


(e) the transferor corporation and the transferee corporation are 
jointly and severally liable to pay the amount of tax specified in 
the agreement and any interest or penalty in respect thereof. 


‘draft legislation (Part 3 — bijuralism), subsec. 
263(1), will amend para. 191.3(1)(e) by substituting “jointly and severally, 
solidarily,” for “jointly and severally”, to come into force on Royal Assent, 


Technical Notes: See under 12(4). © 


Related Provisions: 87(2)(ss) — Amalgamations — continuing corporation; 
110(1)(k) — Part VI.1 tax; 191,3(1.1) — Consideration for entering into agreement 
deemed to be nil: 191.3(6) — Payment by transferor corporation; 256(6), (6.1) — 
Meaning of “control”. 


History: The opening words of subsec. 191.3(1) and paras. (a) and (b) amended by 
1998, c. 19, s. 207, applicable to taxation years of a transferor corporation that begin 
after 1994, except that the amendment to the opening words applies only to taxation 
years of the transferor corporation that end after April 26, 1995. 


Subsec. 207(3) of the said c. 19 provides that where an agreement under subsec. 
191.3(2) can be made between a transferor corporation and a transferee corporation 
solely because of the amendment to para. 191.3(1)(a) or (b), the agreement is deemed 


to have been filed on time if it is filed with the Minister of National Revenue before 
October 1998. 


The opening words of subsec. 191.3(1) and paras. (a) and (b) formerly read: 


(1) Where a corporation (in this section referred to as the “transferor corpora- 
tion”) and a taxable Canadian corporation (in this section referred to as the 
“transferee corporation”) which was related (otherwise than by reason of a right 
referred to in paragraph 251(5)(b)) to the transferor corporation 


(a) throughout a taxation year of the transferor corporation, and 


(b) throughout the last taxation year of the transferee corporation ending at 
or before the end of that taxation year of the transferor corporation, 


Forms: T2 SCH 45: Agreement respecting liability for Part VI.1 tax. 


(1.1) Consideration for agreement — For the purposes of Part 
I of this Act, where property is acquired at any time by a transferee 
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corporation as consideration for entering into an agreement with a 
transferor corporation that is filed under this section, 


(a) where the property was owned by the transferor corporation 
immediately before that time, 


(i) the transferor corporation shall be deemed to have dis- 
posed of the property at that time for proceeds equal to the 
fair market value of the property at that time, and 


(ii) the transferor corporation shall not be entitled to deduct 
any amount in computing its income as a consequence of the 
transfer of the property, except any amount arising as a con- 
sequence of subparagraph (i); 
(b) the cost at which the property was acquired by the transferee 
corporation at that time shall be deemed to be equal to the fair 
market value of the property at that time; 


(c) the transferee corporation shall not be required to add an 
amount in computing its income solely because of the acquisi- 
tion at that time of the property; and 


(d) no benefit shall be deemed to have been conferred on the 
transferor corporation as a consequence of the transferor corpo- 
ration entering into an agreement filed under this section. 


History: Subsec. 191.3(1.1) added by 1995, c. 21, s. 41, applicable to 1988 et seq. 


(2) Manner of filing agreement — An agreement or amended 
agreement referred to in subsection (1) between a transferor corpo- 
ration and a transferee corporation shall be deemed not to have been 
filed with the Minister unless 
(a) it is in prescribed form; 
(b) it is filed on or before the day on or before which the trans- 
feror corporation’s return for the year in respect of which the 
agreement is filed is required to be filed under this Part or within 
the 90 day period commencing on the day of mailing of a notice 
of assessment of tax payable under this Part or Part I by the 
transferor corporation for the year or by the transferee corpora- 
tion for its taxation year ending in the calendar year in which the 
taxation year of the transferor corporation ends or the mailing of 
a notification that no tax is payable under this Part or Part I for 
that taxation year; 


(c) it is accompanied by, 
(i) where the directors of the transferor corporation are le- 


gally entitled to administer its affairs, a certified copy of their 
resolution authorizing the agreement to be made, 


(ii) where the directors of the transferor corporation are not 
legally entitled to administer its affairs, a certified copy of 
the document by which the person legally entitled to admin- 
ister the corporation’s affairs authorized the agreement to be 
made, 


(iii) where the directors of the transferee corporation are le- 
gally entitled to administer its affairs, a certified copy of their 
resolution authorizing the agreement to be made, and 


(iv) where the directors of the transferee corporation are not 
legally entitled to administer its affairs, a certified copy of 
the document by which the person legally entitled to admin- 
ister the corporation’s affairs authorized the agreement to be 
made; and 


(d) where the agreement is not an agreement to which subsection 
(4) applies, an agreement amending the agreement has not been 
filed in accordance with this section. 


(e) [Repealed] 
History: Para. 191.3(2)(e) repealed by 1994, c. 7, Sch. II (1991, c. 49), s. 163, applica- 
ble to 1989 et seg. Para. (e) formerly read: 
(e) no tax is payable under Part I by the transferor corporation for its taxation 
year in respect of which the agreement is filed. 


(3) Assessment — Where an agreement or amended agreement 
between a transferor corporation and a transferee corporation has 
been filed under this section with the Minister, the Minister shall, 
notwithstanding subsections 152(4) and (5), assess or reassess the 
tax, interest and penalties payable under this Act by the transferor 


S. 191.4(1) 


corporation and the transferee corporation for any relevant taxation 
year in order to take into account the agreement or amended 
agreement. 


(4) Related corporations — Where, at any tirie, a corporation 
has become related to another corporation and it may reasonably be 
considered, having regard to all the circumstances, that the main 
purpose of the corporation becoming related to the other corpora- 
tion was to transfer, by filing an agreement or an amended agree- 
ment under this section, the benefit of a deduction under paragraph 
110(1)(k) to a transferee corporation, the amount of the tax speci- 
fied in the agreement shall, for the purposes of paragraph (1)(c), be 
deemed to be nil. 


(5) Assessment of transferor corporation — The Minister 
may at any time assess a transferor corporation in respect of any 
amount for which it is jointly and severally liable by reason of para- 
graph (1)(e) and the provisions of Division I of Part I are applicable 
in respect of the assessment as though it had been made under sec- 
tion 152. 


Proposed Amendment — 191.3(5) Te 
July 18, 2005 draft legislation (Part 3 — bijuralis: 


m), subsec. 


amend. subsec. 191.3(5) by substituting “jointly and severally, or 
for “jointly and severally”, to come into force on Royal Assent. 


Technical Notes: See under 124). 


(6) Payment by transferor corporation — Where a transferor 
corporation and a transferee corporation are by reason of paragraph 
(1)(e) jointly and severally liable in respect of tax payable by the 
transferee corporation under subparagraph 191.1(1)(a)(v) and any 
interest or penalty in respect thereof, the following rules apply: 


Proposed Amendment 3(6) opening words 
Application: The July 18, 2005 tion (Part 3 — bijuralism), subsec. 
263(3), will amend the opening wor . 191.3(6) by substituting “jointly and 
severally. or solidarily,” for “jointly and everally”, to come into force on Royal 
Assent. lr CS 


Technical Notes: See ender 12(4). : _ 


(a) a payment by the transferor corporation on account of the 
liability shall, to the extent thereof, discharge the joint liability; 
and 


Proposed Amendment — 191.3(6)(a) 
July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
para. 191.3(6)(a) by substituting “their liability” for “the joint lia- 


come into force on Royal Assent. 


Technical Notes: See under 12(4). 


(b) a payment by the transferee corporation on account of its 
liability discharges the transferor corporation’s liability only to 
the extent that the payment operates to reduce the transferee cor- 
poration’s liability under this Act to an amount less than the 
amount in respect of which the transferor corporation was, by 
paragraph (1)(e), made jointly and severally liable. 


| Proposed Amendment — 191.3(6)(b) 
Application: The July 18, 2005 draft legislation (Part 3— bijuralism). ‘subsec. 
263(5), will amend para. 191.3(6)(b) by substituting “jointly and severally, or 
solidarily,” for “jointly and severally”, to come into force on Royal Assent. 
Technical Notes: See under 12(4). 


Definitions [s. 191.3]: “acquired” — 256(7)+(9); “amount”, “assessment” — 248(1); 
“calendar year” — Interpretation Act 37(1)(a); “control” — 256(6)-(9); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “Her Majesty” — Interpretation Act 35(1); 
“Minister”, “prescribed” — 248(1); “province” — Interpretation Act 35(1); “te- 
lated” — 251(2); “tax payable” — 248(2); “taxable Canadian corporation” — 89(1), 
248(1); “taxation year’ — 249; “transferee corporation”, “transferor corporation” — 
191.3(1). 

Interpretation Bulletins [s. 191.3]: IT-88R2: Stock dividends. 


191.4 (1) Information return — Every corporation that is or 
would, but for section 191.3, be liable to pay tax under this Part for 
a taxation year shall, not later than the day on or before which it is 
required by section 150 to file its return of income for the year 
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under Part I, file with the Minister a return for the year under this 
Part in prescribed form containing an estimate of the tax payable by 
it under this Part for the year. 

Related Provisions: 150.1(5) — Electronic filing; 157(1) — Payment of Part VI.1 
tax; 157(2), (2.1) — Special cases; 161(4.1) — Limitation respecting corporations. 
Forms: T2 SCH 43: Calculation of Parts [V.1 and VI.1 taxes. 


(2) Provisions applicable to Part — Sections 152, 158 and 
159, subsection 161(11), sections 162 to 167 and Division J of Part 
I apply to this Part with such modifications as the circumstances 
require. 
History: Subsec. 191.4(2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 116, 
applicable to 1992 er seg. Subsec. (2) formerly read: 
(2) Sections 152, 158 and 159, subsections 161(1), (2) and (11), sections 162 to 
167 and Division J of Part I are applicable to this Part with such modifications as 
the circumstances require. 


(3) Provisions applicable — Crown corporations — Section 
27 applies to this Part with any modifications that the circumstances 
require. 

History: Subsec. 191.4(3) added by 1998, c. 19, s. 208, applicable after 1987. 


Definitions [s. 191.4]: “corporation” — 248(1), Interpretation Act 35(1); “Minister”, 
“prescribed” — 248(1); “tax payable” — 248(2); “taxation year” — 249. 


PART Vil — REFUNDABLE TAX ON 
CORPORATIONS ISSUING QUALIFYING 
SHARES 


192. (1) Corporation to pay tax — Every corporation shall pay a 
tax under this Part for a taxation year equal to the total of all 
amounts each of which is an amount designated under subsection 
(4) in respect of a share issued by it in the year. 


Related Provisions: 227.1(1) — Liability of directors for unpaid Part VII tax. 


(2) Definition of “Part VII refund” — In this Part, the “Part VII 
refund” of a corporation for a taxation year means an amount equal 
to the lesser of 


(a) the total of 


(i) the amount, if any, by which the share-purchase tax credit 
of the corporation for the year exceeds the amount, if any, 
deducted in respect thereof by it for the year under subsec- 
tion 127.2(1) from its tax otherwise payable under Part I for 
the year or the amount deemed by subsection 127.2(2) to 
have been paid on account of its tax payable under Part I for 
the year, as the case may be, and 


(ii) such amount as the corporation may claim, not exceeding 
the amount that would, if paragraph (i) of the definition “in- 
vestment tax credit” in subsection 127(9) were read without 
reference to the words “the year or”, be its investment tax 
credit at the end of the year in respect of property acquired, 
or an expenditure made, after April 19, 1983 and on or 
before the last day of the year, and 


(b) the refundable Part VII tax on hand of the corporation at the 
end of the year. 
Related Provisions: 248(1)“lawyer” — Definition applies to entire Act. 


Selected Cases [subsec. 192(2)]: 598606 Ontario Ltd. y. MNR, [1993] 1 €.7.C, 
2001 (TCC) (SRTC denied where issuer failed to file prescribed form within prescribed 
time). 


(3) Definition of “refundable Part Vil tax on hand” — In this 
Part, “refundable Part VII tax on hand” of a corporation at the end 
of a taxation year means the amount, if any, by which 


(a) the total of the taxes payable by it under this Part for the year 
and all preceding taxation years 


exceeds the total of 


(b) the total of its Part VII refunds for all preceding taxation 
years, and 


(c) the total of all amounts each of which is an amount of tax 
included in the total described in paragraph (a) in respect of a 
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share that was issued by the corporation and that, at the time it 
was issued, was not a qualifying share. 
Related Provisions: 248(1)‘refundable Part VII tax on hand” — Definition applies 
to entire Act. 


(4) Corporation may designate amount — Every taxable Ca- 
nadian corporation may, by filing a prescribed form with the Min- 
ister at any time on or before the last day of the month immediately 
following the month in which it issued a qualifying share of its cap- 
ital stock (other than a share issued before July, 1983 or after 1986, 
or a share in respect of which the corporation has, on or before that 
day, designated an amount under subsection 194(4)), designate, for 
the purposes of this Part and Part I, an amount in respect of that 
share not exceeding 25% of the amount by which 


(a) the amount of the consideration for which the share was 
issued 


exceeds 


(b) the amount of any assistance (other than an amount included 
in computing the share-purchase tax credit of a taxpayer in re- 
spect of that share) provided or to be provided by a government, 
municipality or any other public authority in respect of, or for 
the acquisition of, the share. 
Related Provisions: 127.2(10) — Election re first holder; 127.2(11) — Calculation 
of consideration; 193(2) — Corporation to make payment on account of tax; 193(7) — 
Avoidance of tax. 


Regulations: 227 (information returns). 


(4.1) Computing paid-up capital after designation — Where 
a corporation has designated an amount under subsection (4) in re- 
spect of shares issued at any time after May 23, 1985, in computing, 
at any particular time after that time, the paid-up capital in respect 
of the class of shares of the capital stock of the corporation that 
includes those shares 


(a) there shall be deducted the amount, if any, by which 


(1) the increase as a result of the issue of those shares in the 
paid-up capital in respect of all shares of that class, deter- 
mined without reference to this subsection as it applies to 
those shares, 


exceeds 
(ii) the amount, if any, by which the total amount of consid- 
eration for which those shares were issued exceeds the total 
amount designated by the corporation under subsection (4) in 
respect of those shares; and 
(b) there shall be added an amount equal to the lesser of 
(i) the amount, if any, by which 
(A) the total of all amounts each of which is an amount 
deemed by subsection 84(3), (4) or (4.1) to be a dividend 
on shares of that class paid by the corporation after May 
23, 1985 and before the particular time 
exceeds 
(B) the total that would be determined under clause (A) if 
this Act were read without reference to paragraph (a), and 
(ii) the total of all amounts each of which is an amount re- 
quired by paragraph (a) to be deducted in computing the 
paid-up capital in respect of that class of shares after May 23, 
1985 and before the particular time. 
Related Provisions: 127.2(8) — Deemed cost of designated share. 


(5) Presumption — For the purposes of this Act, the Part VII re- 
fund of a corporation for a taxation year shall be deemed to be an 
amount paid on account of its tax under this Part for the year on the 
last day of the second month following the end of the year. 


(6) Definition of “qualifying share” — In this Part, “qualifying 
share”, at any time, means a prescribed share of the capital stock of 
a taxable Canadian corporation issued after May 22, 1985 and 
before 1987, 

Related Provisions: 248(1)“qualifying share” — Definition applies to entire Act. 
Regulations: 6203 (prescribed shares). 
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(7) Effect of obligation to acquire shares — When determin- 
ing under section 251 whether a corporation and any other person 
do not deal with each other at arm’s length for the purposes of any 
regulations made for the purposes of subsection (6), a person who 
has an obligation in equity, under a contract or otherwise, either 
immediately or in the future and either absolutely or contingently, 
to acquire shares in a corporation, shall be deemed to be in the same 
position in relation to the control of the corporation as if that person 
owned the shares. 


(8) Late designation — Where a taxable Canadian corporation 
that issued a share does not designate an amount under subsection 
(4) in respect of the share on or before the day on or before which 
the designation was required by that subsection, the corporation 
shall be deemed to have made the designation on that day if 


(a) the corporation has filed with the Minister a prescribed infor- 
mation return relating to the share-purchase tax credit in respect 
of the share within the time that it would have been so required 
to file the return had the designation been made on that day, and 


(b) within 3 years after that day, the corporation has 


(i) designated an amount in respect of the share by filing a 
prescribed form with the Minister, and 


(ii) paid to the Receiver General, at the time the prescribed 
form referred to in subparagraph (i) is filed, an amount that is 
a reasonable estimate of the penalty payable by the corpora- 
tion for the late designation in respect of the share, 


except that, where the Minister has mailed a notice to the corpora- 
tion that a designation has not been made in respect of the share 
under subsection (4), the designation and payment described in par- 
agraph (b) must be made by the corporation on or before the day 
that is 90 days after the day of the mailing. 


(9) Penalty for late designation — Where, pursuant to subsec- 
tion (8), a corporation made a late designation in respect of a share 
issued in a month, the corporation shall pay, for each month or part 
of a month that elapsed during the period beginning on the last day 
on or before which an amount could have been designated by the 
corporation under subsection (4) in respect of the share and ending 
on the day that the late designation is made, a penalty for the late 
designation in respect of the share in an amount equal to 1% of the 
amount designated in respect of the share, except that the maximum 
penalty payable under this subsection by the corporation for a 
month shall not exceed $500. 


(10) Deemed deduction — For the purposes of this Act, other 
than the definition “investment tax credit” in subsection 127(9), the 
amount, if any, claimed under subparagraph (2)(a)(ii) by a taxpayer 
for a taxation year shall be deemed to have been deducted by the 
taxpayer under subsection 127(5) for the year. 


(11) Restriction — Where at any time a corporation has desig- 
nated an amount under subsection (4) in respect of a share, no 
amount may be designated by the corporation at any subsequent 
time in respect of that share. 

Selected Cases [s. 192]: 598606 Ontario Ltd. v. MNR, [1993] | C.T.C. 2001 (TCC) 
(Failure to make designation by filing prescribed form disentitles taxpayer to claim 
share-purchase tax credit). 

Definitions [s. 192]: “amount” — 248(1); “arm's length” — 251(1); “class of 
shares’ — 248(6); “corporation” — 248(1), Interpretation Act 35(1); “dividend”, 
“Minister” — 248(1); “paid-up capital” —89(1), 248(1); “person”, “property” — 
248(1); “qualifying share’ — 192(6), 248(1); “share” — 248(1); “taxable Canadian 
corporation” — 89(1), 248(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 
104(1), 248(1), (3). 

Interpretation Bulletins [s. 192]: IT-328R3: Losses on shares on which dividends 
have been received. 


193. (1) Corporation to file return — Every corporation that is 
liable to pay tax under this Part for a taxation year shall, on or 
before the day on or before which it is required to file its return of 
income under Part I for the year, file with the Minister a return for 
the year under this Part in prescribed form. 


S. 193(7.1)(a) 


(2) Corporation to make payment on account of tax — 
Where, in a particular month in a taxation year, a corporation issues 
a share in respect of which it designates an amount under section 
192, the corporation shall, on or before the last of the month follow- 
ing the particular month, pay to the Receiver General on account of 
its tax payable under this Part for the year an amount equal to the 
total of all amounts so designated. 


(3) Interest — Where a corporation is liable to pay tax under this 
Part and has failed to pay all or any part or instalment thereof on or 
before the day on or before which the tax or instalment, as the case 
may be, was required to be paid, it shall pay to the Receiver Gen- 
eral interest at the prescribed rate on the amount that it failed to pay 
computed from the day on or before which the amount was required 
to be paid to the day of payment. 


Related Provisions: 248(11) — Interest compounded daily. 
Regulations: 4301(a) (prescribed rate of interest). 


(4) Idem — For the purposes of computing interest payable by a 
corporation under subsection (3) for any month or months in the 
period commencing on the first day of a taxation year and ending 
two months after the last day of the year in which period the corpo- 
ration has designated an amount under section 192 in respect of a 
share issued by it in a particular month in the year, the corporation 
shall be deemed to have been liable to pay, on or before the last day 
of the month immediately following the particular month, a part or 
an instalment of tax for the year equal to that proportion of the 
amount, if any, by which its tax payable under this Part for the year 
exceeds its Part VII refund for the year that 


(a) the total of all amounts so designated by it under section 192 
in respect of shares issued by it in the particular month 


is of 
(b) the total of all amounts so designated by it under section 192 
in respect of shares issued by it in the year. 


(5) Evasion of tax — Where a corporation that is liable to pay tax 
under this Part in respect of a share issued by it wilfully, in any 
manner whatever, evades or attempts to evade payment of the tax 
and a purchaser of the share or, where the purchaser is a partner- 
ship, a member of the partnership knew or ought to have known, at 
the time the share was acquired, that the corporation would wilfully 
evade or attempt to evade the tax, for the purposes of section 129A, 
the share shall be deemed not to have been acquired. 


(6) Undue deferral — Where, in a transaction or as part of a se- 
ries of transactions, a taxpayer acquires a share of a corporation that 
the taxpayer controls (within the meaning assigned by subsection 
186(2)) and it may reasonably be considered that one of the main 
purposes of the acquisition was to reduce for a period interest on the 
taxpayer’s liability for tax under this Part, the share shall, for the 
purposes of section 127.2 and this Part (other than this subsection), 
be deemed not to have been acquired by the taxpayer and not to 
have been issued by the corporation until the end of that period. 


Related Provisions: 248(10) — Series of transactions. 


(7) Avoidance of tax — Where, as part of a series of transactions 
or events one of the main purposes of which may reasonably be 
considered to be the avoidance of tax that might otherwise have 
been or become payable under Part II by any corporation, a particu- 
lar corporation has issued a share in a taxation year in respect of 
which it has designated an amount under subsection 192(4), the par- 
ticular corporation shall, on or before the last day of the second 
month after the end of the year, pay a tax under this Part for the 
year equal to 125% of the amount of tax under Part II that is or may 
be avoided by reason of the series of transactions or events. 


(7.1) Tax on excess — Where a corporation has in a taxation 
year made an election under subsection 127.2(10) in respect of any 
share that was part of a distribution of shares referred to in that sub- 
section and, at the end of that year or any subsequent taxation year, 


(a) the total of the amounts designated under subsection 192(4) 
in respect of those shares as evidenced by the prescribed infor- 
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mation returns required by regulation to be filed with the Min- 
ister by a taxpayer other than the corporation 


exceeds 


(b) the total of the amounts designated under subsection 192(4) 
in respect of those shares acquired by the taxpayer and in respect 
of which another taxpayer was required by regulation to provide 
the taxpayer with a prescribed information return relating to the 
designation under that subsection, 


the taxpayer is liable to pay a tax under this Part for the taxation 
year at the end of which there is such an excess equal to the amount 
of the excess, which tax is to be paid to the Receiver General within 
60 days after the end of the taxation year, and the excess shall be 
included in determining the total under paragraph (b) for any taxa- 
tion year of the taxpayer subsequent to that year. 


(8) Provisions applicable to Part — Sections 151, 152, 158 
and 159, subsection 161(11), sections 162 to 167 and Division J of 
Part I are applicable to this Part with such modifications as the cir- 
cumstances require. 


Definitions [s. 193]: “amount” — 248(1): “corporation” — 248(1), Interpretation 
Act 35(1); “Minister” — 248(1); “person” — 127,2(9), 248(1); “prescribed” — 248(1); 
“series of transactions” — 248(10): “share”, “taxpayer” — 248(1); “taxation year’ — 
249, 


PART Vill — REFUNDABLE TAX ON 
CORPORATIONS IN RESPECT OF SCIENTIFIC 
RESEARCH AND EXPERIMENTAL 
DEVELOPMENT TAX CREDIT 


194. (1) Corporation to pay tax — Every corporation shall pay a 
tax under this Part for a taxation year equal to 50% of the total of all 
amounts each of which is an amount designated under subsection 
(4) in respect of a share or debt obligation issued by it in the year or 
a right granted by it in the year. 


Related Provisions: 227.1(1) — Liability of directors for unpaid Part VIII tax. 


Selected Cases [subsec. 194(1)]: Revelations Research Ltd. vy. MNR. [1992] 1 
CEE wibo ee) (Development of “synthetic intelligence” hardware system not 
“scientific research and experimental development”); Bechthold Resources Ltd. y. 
MNR, [1986] 1 C.T.C. 195 (FCTD) (Assessment can be made before return required to 
be filed; liability does not depend on notice of assessment): WTC Western 
Technologies Corp. v. MNR, [1986] 1 C.T.C. 110 (FCTD) (Filing return is condition 
precedent before assessment under Part VIII could issue; assessment and requirement 
to pay quashed). 


(2) Definition of “Part VIII refund” — In this Act, the “Part VIII 
refund” of a corporation for a taxation year means an amount equal 
to the lesser of 


(a) the total of 


(i) the amount, if any, by which the scientific research and 
experimental development tax credit of the corporation for 
the year exceeds the amount, if any, deducted by it under 
subsection 127,3(1) from its tax otherwise payable under Part 
I for the year, and 


(ii) such amount as the corporation may claim, not exceeding 
50% of the amount, if any, by which 


(A) the total of all expenditures made by it after April 19, 
1983 and in the year or the immediately preceding taxa- 
tion year each of which is an expenditure (other than an 
expenditure prescribed for the purposes of the definition 
“qualified expenditure” in subsection 127(9)) claimed 
under paragraph 37(1)(a) or (b) to the extent that the ex- 
penditure is specified by the corporation in its return of 
income under Part I for the year 


exceeds the total of 


(B) the total of all expenditures each of which is an ex- 
penditure made by it in the immediately preceding taxa- 
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tion year, to the extent that the expenditure was included 
in determining the total under clause (A) and resulted in 


(I) a refund to it under this Part for the immediately 
preceding taxation year, 


(ID) a deduction by it under subsection 37(1) for the 
immediately preceding taxation year, or 


(III) a deduction by it under subsection 127(5) for any 
taxation year, and 


(C) twice the portion of the total of amounts each of 
which is an amount deducted by it in computing its in- 
come for the year or the immediately preceding taxation 
year under section 37.1 that can reasonably be considered 
to relate to expenditures that were included in determin- 
ing the total under clause (A), and 


(b) the refundable Part VIII tax on hand of the corporation at the 
end of the year. 
Related Provisions: 37(1)(g) — Reduction of amount deductible; 87(2)(1) — Amal- 


gamations — continuation; 248(1)“Part VIII refund” — Definition applies to entire 
Act. 


(3) Definitions — In this Part, 


“debt obligation” has the meaning assigned by paragraph (d) of the 
description of A in the formula found in the definition “scientific 
research and experimental development tax credit” in subsection 
1273): 

Origin of subsec. 194(3)“debt obligation”: R.S.C. 1985, c. 1 (Sth Supp.). For- 


merly included in subpara. 127.3(2)(a)(iv) (now para. 127.3(2)“scientific research and 
experimental development tax credit” A(d)), 


“refundable Part VIII tax on hand” of a corporation at the end of 
a taxation year means the amount, if any, by which 


(a) the total of the taxes payable by it under this Part for the year 
and all preceding taxation years 


exceeds 


(b) the total of its Part VIII refunds for all preceding taxation 
years. 


Related Provisions: 248(1)refundable Part VIII tax on hand” — Definition applies 
to entire Act. 


(4) Corporation may designate amount — Every taxable Ca- 
nadian corporation may, by filing a prescribed form with the Min- 
ister at any time on or before the last day of the month immediately 
following a month in which it issued a share or debt obligation or 
granted a right under a scientific research and experimental devel- 
opment financing contract (other than a share or debt obligation is- 
sued or a right granted before October, 1983, or a share in respect 
of which the corporation has, on or before that day, designated an 
amount under subsection 192(4)) designate, for the purposes of this 
Part and Part I, an amount in respect of that share, debt obligation 
or right not exceeding the amount by which 


(a) the amount of the consideration for which it was issued or 
granted, as the case may be, 


exceeds 


(b) in the case of a share, the amount of any assistance (other 
than an amount included in computing the scientific research 
and experimental development tax credit of a taxpayer in respect 
of that share) provided, or to be provided by a government, mu- 


nicipality or any other public authority in respect of, or for the 
acquisition of, that share. 


Related Provisions: 127.3(9) — Election re first holder: 127.3(10) — Calculation of 
consideration; 195(2) — Corporation to make payment on account of tax; 195(3), 
(4) — Interest on amount in default; 195(7) — Avoidance of tax. 


Selected Cases [subsec. 194(4)]: Donat Flamand Inc. v. MNR, [2001] 3 C.T.C. 
130 (FCTD) (Opinion letter obtained on basis of fraud ineffective to establish qualified 
debenture even where investors unaware of misrepresentation); Eta Performance 
Systems Corp. v. MNR, [1993] 1 C.T.C. 2710 (TCC) (Scientific research does not in- 
clude routine data collection or research in social sciences or humanities): Groupmark 
Canada Ltd. v. Canada, [1993] 1 C.T.C. 234 (FCTD) (Amounts paid to related com- 
pany before and after SRTC note issued were “consideration” for note); United 
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Equities Lid. v. MNR, [1992] 2 C.T.C. 214 (FCTD) (Taxpayer eligible for scientific 
research tax credit despite late filing since requirements for remedying delay met). 


Regulations; 226 (information return). 


(4.1) Computing paid-up capital after designation — Where 
a corporation has designated an amount under subsection (4) in re- 
spect of shares issued at any time after May 23, 1985, in computing, 
at any particular time after that time, the paid-up capital in respect 
of the class of shares of the capital stock of the corporation that 
includes those shares 


(a) there shall be deducted the amount, if any, by which 


(i) the increase as a result of the issue of those shares in the 
paid-up capital in respect of all shares of that class, deter- 
mined without reference to this subsection as it applies to 
those shares, 


exceeds 


(ii) the amount, if any, by which the total amount of consid- 
eration for which those shares were issued exceeds 50% of 
the amount designated by the corporation under subsection 
(4) in respect of those shares; and 


(b) there shall be added an amount equal to the lesser of 
(i) the amount, if any, by which 


(A) the total of all amounts each of which is an amount 
deemed by subsection 84(3), (4) or (4:1) to be a dividend 
on shares of that class paid by the corporation after May 
23, 1985 and before the particular time 


exceeds 


(B) the total that would be determined under clause (A) if 
this Act were read without reference to paragraph (a), and 


(ii) the total of all amounts each of which is an amount re- 
quired by paragraph (a) to be deducted in computing the 
paid-up capital in respect of that class of shares after May 23, 
1985 and before the particular time. 


Related Provisions: 127.3(6) — Deemed cost of designated share, debt obligation 
or right. 


(4.2) Where amount may not be designated — Notwithstand- 
ing subsection (4), no amount may be designated by a corporation 
in respect of 


(a) a share issued by the corporation after October 10, 1984, 
other than 


(i) a qualifying share issued before May 23, 1985, or 


(ii) a qualifying share issued after May 22, 1985 and before 
1986 


(A) under the terms of an agreement in writing entered 
into by the corporation before May 23, 1985, other than 
pursuant to an option to acquire the share if the option 
was not exercised before May 23, 1985, or 


(B) as part of a lawful distribution to the public in accor- 
dance with a prospectus, preliminary prospectus or regis- 
tration statement filed before May 24, 1985 with a public 
authority in Canada pursuant to and in accordance with 
the securities legislation of Canada or of any province 
and, where required by law, accepted, for filing by that 
public authority; 


(b) a share or debt obligation issued or a right granted by the 
corporation after October 10, 1984, other than a share or debt 
obligation issued or a right granted before 1986 


(i) under the terms of an agreement in writing entered into by 
the corporation before October 11, 1984, other than pursuant 
to an option to acquire the share, debt obligation or right if 
the option was not exercised before October 11, 1984, or 


(ii) where arrangements, evidenced in writing, for the issue 
of the share or debt obligation or the granting of the right 
were substantially advanced before October 10, 1984; or 


S. 194(8) 


Selected Cases [Subpara. 194(4.2)(b)(ii)]:. Mort (C.L.) v. Canada, [1993] 1 
C.T.C. 99 (FCTD) (Financing arrangements were “substantially advanced” when mora- 
torium on SRTC program announced and qualified for grandfathering). 


(c) a share or debt obligation issued, or a right granted, at any 
time after June 15, 1984, by a corporation that was an excluded 
corporation (within the meaning assigned by subsection 
127.1(2)) at that time. 
Selected Cases [subsec. 194(4.2)]: Donat Flamand Inc. vy. MNR, [2001] 3 C.T.C. 
130 (FCTD) (Opinion letter obtained on basis of fraud ineffective to establish qualified 
debenture even where investors unaware of misrepresentation); First Fund Genesis 
Corporation v. Canada, {1991} 2 C.T.C. 14 (FCTD) (Valid designation where purchase 
“substantially advanced” prior to statutory deadline). 


(5) Presumption — For the purposes of this Act, the Part VIII 
refund of a corporation for a taxation year shall be deemed to be an 
amount paid on account of its tax under this Part for the year on the 
last day of the second month following the end of the year. 

Selected Cases [subsec. 194(5)]: Groupmark Canada Ltd. v. Canada, (1993] | 


C.T.C. 234 (FCTD) (Amounts paid to related company before and after SRTC note 
issued were “consideration” for note). 


(6) Definition of “scientific research and experimental 
development financing contract” — In this Part, “scientific 
research and experimental development financing contract’? means 
a contract in writing pursuant to which an amount is paid by a per- 
son to a corporation as consideration for the granting by the corpo- 
ration to that person of any right, either absolute or contingent, to 
receive income, other than interest or dividends. 


(7) Late designation — Where a taxable Canadian corporation 
that issued a share or debt obligation or granted a right under a sci- 
entific research and experimental development financing contract 
does not designate an amount under subsection (4) in respect of the 
share, debt obligation or right on or before the day on or before 
which the designation was required by that subsection, the corpora- 
tion shall be deemed to have made the designation on that day if 


(a) the corporation has filed with the Minister a prescribed infor- 
mation return relating to the scientific research and experimental 
development tax credit in respect of the share, debt obligation or 
right within the time that it would have been so required to file 
the return had the designation been filed on that day, and 


(b) within 3 years after that day, the corporation has 


(i) designated an amount in respect of the share, debt obliga- 
tion or right by filing a prescribed form with the Minister, 
and 


(ii) paid to the Receiver General, at the time the prescribed 
form referred to in subparagraph (i) is filed, an amount that is 
a reasonable estimate of the penalty payable by the corpora- 
tion for the late designation in respect of the share, debt obli- 
gation or right, 


except that, where the Minister has mailed a notice to the corpora- 
tion that a designation has not been made in respect of the share, 
debt obligation or right under subsection (4), the designation and 
payment described in paragraph (b) must be made by the corpora- 
tion on or before the day that is 90 days after the day of the mailing. 
Selected Cases [subsec. 194(7)]: Spiegel v. Canada, [1997] 1 C.T.C. 2587 Gee) 
(Curative provisions to be given liberal construction); United Equities Ltd. v. MNR, 
[1992] 2 C.T.C. 214 (FCTD) (Taxpayer eligible for scientific research tax credit de- 
spite late filing since requirements for remedying delay met). 


Regulations: 226(2) (prescribed information return). 
Forms: 1661: Claim for SR&ED in Canada. 


(8) Penalty for late designation — Where, pursuant to subsec- 
tion (7), a corporation made a late designation in respect of a share 
or debt obligation issued, or a right granted, in a month, the corpo- 
ration shall pay, for each month or part of a month that elapsed 
during the period beginning on the last day on or before which an 
amount could have been designated by the corporation under sub- 
section (4) in respect of the share, debt obligation or right and end- 
ing on the day that the late designation is made, a penalty for the 
late designation in respect of the share, debt obligation or right in an 
amount equal to 1% of the amount designated in respect of the 
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share, debt obligation or right, except that the maximum penalty 
payable under this subsection by the corporation for a month shall 
not exceed $500. 


Selected Cases [subsec. 194(8)]: United Equities Ltd. v. MNR, [1992] 2 C.T.C. 
214 (FCTD) (Taxpayer eligible for scientific research tax credit despite late filing since 
requirements for remedying delay met), 


(9) Restriction — Where at any time a corporation has designated 
an amount under subsection (4) in respect of a share, debt obliga- 
tion or right, no amount may be designated by the corporation at 
any subsequent time in respect of that share, debt obligation or 
right. 

Definitions [s. 194]: “amount” — 248(1); “Canada” — 255; “class of shares’ — 
248(6); “corporation” — 248(1), Interpretation Act 35(1); “debt obligation’ — 194(3); 
“dividend”, “Minister” —248(1); “paid-up capital” — 89(1), 248(1); “person” — 
127.3(7), 248(1); “prescribed” — 248(1); “province” — Interpretation Act 35(1); 
“qualifying share” — 192(6), 248(1); “refundable Part VIII tax on hand” — 194(3); 
“scientific research and experimental development financing. contract” — 194(6); 
“share” — 248(1); “taxable Canadian corporation” — 89(1), 248(1); ‘taxation year” — 
249; “writing” — Interpretation Act 35(1). 

Interpretation Bulletins [s. 194]: IT-151R5: Scientific research and experimental 
development expenditures. 


195. (1) Corporation to file return — Every corporation that is 
liable to pay tax under this Part for a taxation year shall, on or 
before the day on or before which it is required to file its return of 
income under Part I for the year, file with the Minister a return for 
the year under this Part in prescribed form. 

Selected Cases [subsec. 195(1)]: WTC Western Technologies Corp. v. MNR, 


[1986] 1 C.T.C. 110 (FCTD) (Filing return is condition precedent before assessment 
under Part VIII could issue; assessment and requirement to pay quashed). 


(2) Corporation to make payment on account of tax — 
Where, in a particular month in a taxation year, a corporation issues 
a share or debt obligation, or grants a right, in respect of which it 
designates an amount under section 194, the corporation shall, on or 
before the last day of the month following the particular month, pay 
to the Receiver General on account of its tax payable under this Part 
for the year an amount equal to 50% of the total of all amounts so 
designated. 

Selected Cases [subsec. 195(2)]: Era Performance Systems Corp. v. MNR, [1993] 
1 C.T.C. 2710 (TCC) (Scientific research does not include routine data collection or 
research in social sciences or humanities); GR Block Research & Development (1981) 
Corp. v. MNR, [1987] 1 C.T.C. 253 (FCTD) (Assessments must be appealed through 
statutory procedure; liability to pay tax arises before assessment has been made); 
Optical Recording Corp. vy. R., [1986] 2 C.T.C. 454 (FCTD) (Order quashing assess- 
ment and seizure conditional on result of Crown’s appeal). 


(3) Interest — Where a corporation is liable to pay tax under this 
Part and has failed to pay all or any part or instalment thereof on or 
before the day on or before which the tax or instalment, as the case 
may be, was required to be paid, it shall pay to the Receiver Gen- 
eral interest at the prescribed rate on the amount that it failed to pay 
computed from the day on or before which the amount was required 
to be paid to the day of payment. 


Related Provisions: 248(11) — Interest compounded daily. 
Regulations: 4301(a) (prescribed rate of interest). 


(4) Idem — For the purposes of computing interest payable by a 
corporation under subsection (3) for any month or months in the 
period commencing on the first day of a taxation year and ending 
two months after the last day of the year in which period the corpo- 
ration has designated an amount under section 194 in respect of a 
share or debt obligation issued, or right granted, by it in a particular 
month in the year, the corporation shall be deemed to have been 
liable to pay, on or before the last day of the month immediately 
following the particular month, a part or an instalment of tax for the 
year equal to that proportion of the amount, if any, by which its tax 
payable under this Part for the year exceeds its Part VIII refund for 
the year that 


(a) the total of ail amounts so designated by it under section 194 
in respect of shares or debt obligations issued, or rights granted, 
by it in the particular month 
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is of 
(b) the total of all amounts so designated by it under section 194 
in respect of shares or debt obligations issued, or rights granted, 
by it in the year. 


(5) Evasion of tax — Where a corporation that is liable to pay tax 
under this Part in respect of a share or debt obligation issued or a 
right granted by it wilfully, in any manner whatever, evades or at- 
tempts to evade payment of the tax and a purchaser of the share, 
debt obligation or right or, where the purchaser is a partnership, a 
member of the partnership knew or ought to have known, at the 
time the share, debt obligation or right was acquired, that the corpo- 
ration would wilfully evade or attempt to evade the tax, for the pur- 
poses of section 127.3, the share, debt obligation or right shall be 
deemed not to have been acquired. 


(6) Undue deferral — Where, in a transaction or as part of a se- 
ries of transactions, a taxpayer acquires a share or debt obligation of 
a corporation or a right granted by a corporation and the corporation 
is controlled (within the meaning assigned by subsection 186(2)) by 
the taxpayer and it may reasonably be considered that one of the 
main purposes of the acquisition was to reduce for a period interest 
on the taxpayer’s liability for tax under this Part, the share, debt 
obligation or right shall, for the purposes of this Part (other than this 
subsection) and section 127.3, be deemed not to have been acquired 
by the taxpayer and not to have been issued or granted, as the case 
may be, by the corporation until the end of that period. 


(7) Avoidance of tax — Where, as part of a series of transactions 
or events one of the main purposes of which may reasonably be 
considered to be the avoidance of tax that might otherwise have 
been or become payable under Part II of the Income Tax Act, chap- 
ter 148 of the Revised Statutes of Canada, 1952, by any corpora- 
tion, a particular corporation has issued a share or debt obligation or 
granted a right in a taxation year in respect of which it has desig- 
nated an amount under subsection 194(4), the particular corporation 
shall, on or before the last day of the second month after the end of 
the year, pay a tax under this Part for the year equal to 125% of the 
amount of tax under Part II of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, that is or may be avoided by 
reason of the series of transactions or events. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(7.1) Tax on excess — Where a corporation has in a taxation 
year made an election under subsection 127.3(9) in respect of any 
share or debt obligation that was part of a distribution of shares or 
debt obligations referred to in that subsection and, at the end of that 
year or any subsequent taxation year, 


(a) the total of the amounts designated under subsection 194(4) 
in respect of those shares or debt obligations as evidenced by the 
prescribed information returns required by regulation to be filed 
with the Minister by a taxpayer other than the corporation 


exceeds 


(b) the total of the amounts designated under subsection 194(4) 
in respect of those shares or debt obligations acquired by the 
taxpayer and in respect of which another taxpayer was required 
by regulation to provide the taxpayer with a prescribed informa- 
tion return relating to the designation under that subsection, 


the taxpayer is liable to pay a tax under this Part, for the taxation 
year at the end of which there is such an excess, equal to 50% of the 
excess, which tax is to be paid to the Receiver General within 60 
days after the end of the taxation year, and the excess shall be in- 
cluded in determining the total under paragraph (b) for any taxation 
year of the taxpayer subsequent to that year. 


(8) Provisions applicable to Part — Sections 15ST? 52, 158 
and 159, subsection 161(11), sections 162 to 167 (except subsec- 
tions 164(1.1) to (1.3)) and Division J of Part I are applicable to this 
Part with such modifications as the circumstances require and, for 
greater certainty, the Minister may assess, before the end of a taxa- 
tion year, an amount payable under this Part for the year. 
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Definitions [s. 195]: “amount” — 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “Minister” — 248(1); “person” — 127.3(7), 248(1); “prescribed”, “series of 
transactions or events”, “share” — 248(1); “taxation year’ — 249; “taxpayer”? — 
248(1). 


PART IX — TAX ON DEDUCTION UNDER 
SECTION 66.5 


196. (1) Tax in respect of cumulative offset account — 
Every corporation shall pay a tax under this Part for each taxation 
year equal to 30% of the amount deducted under subsection 66.5(1) 
in computing its income for the year. 


Related Provisions: 18(1)(t) — Tax is non-deductible. 


(2) Return — Every corporation that is liable to pay tax under this 
Part for a taxation year shall file with the Minister, not later than the 
day on or before which it is required under section 150 to file a 
return of its income for the year under Part I, a return for the year 
under this Part in prescribed form containing an estimate of the 
amount of tax payable by it under this Part for the year. 

Related Provisions: 150.1(5) — Electronic filing. 


Forms: T2099: Part [X tax return. 


(3) Instalments — Where a corporation is liable to pay tax for a 
taxation year under this Part, the corporation shall pay in respect of 
the year, to the Receiver General 


(a) on or before the last day of each month in the year, an 
amount equal to '/i2 of the amount of tax payable by it under this 
Part for the year; and 


(b) the remainder, if any, of the tax payable by it under this Part 
for the year, on or before its balance-due day for the year. 


History: Para. 196(3)(b) amended by 2003, c. 15, s. 123, applicable to taxation years 
that begin after June 2003. Para. 196(3)(b) formerly read: 


(b) the remainder, if any, of the tax payable by it under this Part for the year, on 
or before the end of the second month following the end of the year. 


(4) Provisions applicable to Part — Sections 152, 158 and 
159, subsections 161(1) and (2), sections 162 to 167 and Division J 
of Part I are applicable to this Part, with such modifications as the 
circumstances require. 

Definitions [Part IX]: “amount” — 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “Minister”, “prescribed” — 248(1); “tax payable” — 248(2); “taxation 
year” — 249. 


PART X — TAXES ON DEFERRED PROFIT 
SHARING PLANS AND REVOKED PLANS 


198. (1) Tax on non-qualified investments and use of 
assets as security — Every trust governed by a deferred profit 
sharing plan or revoked plan that 


(a) acquires a non-qualified investment, or 


(b) uses or permits to be used any property of the trust as secur- 
ity for a loan, 


shall pay a tax equal to the fair market value of 


(c) the non-qualified investment at the time it was acquired by 
the trust, or 


(d) the property used as security at the time it commenced to be 
so used, 
Related Provisions: 147(14) — DPSP — revocation of registration; 198(4), (5) — 
Refund of tax on disposition of investment or release of security; 199-204 — Taxes on 
deferred profit sharing plans; 207.1(2) — Tax payable while non-qualifying investment 
held by DPSP; 259(1) — Proportional holdings in trust property. 


(2) Payment of tax — A trustee of a trust liable to pay tax under 
subsection (1) shall remit the amount of the tax to the Receiver 
General within 10 days of the day on which the non-qualified in- 
vestment is acquired or the property is used as security for a loan, as 
the case may be. 


S. 198(6) 


(3) Trustee liable for tax — Where a trustee of a trust liable to 
pay,tax under subsection (1) does not remit to the Receiver General 
the amount of the tax within the time specified in subsection (2), the 
trustee is personally liable to pay on behalf of the trust the full 
amount of the tax and is entitled to recover from the trust any 
amount paid by the trustee as tax under this section. 


(4) Refund of tax on disposition of non-qualified invest- 
ment — Where a trust disposes of a property that, when acquired, 
was a non-qualified investment, the trust is, on application in accor- 
dance with section 202, entitled to a refund of an amount equal to 
the lesser of 


(a) the amount of the tax imposed under this section as a result 
of the acquisition of the property, and 


(b) the proceeds of disposition of the property. 
Related Provisions: 198(6) — Special rules re life insurance policies; 200 — Distri- 


bution deemed disposition; 202(4) — Application to certain provisions of Part I; 
203 — Application to other taxes. 


(5) Refund of tax on recovery of property given as secur- 
ity — Where a loan, for which a trust has used or permitted to be 
used trust property as security, ceases to be extant, the trust is, on 
application in accordance. with section 202, entitled to a refund of 
an amount equal to the amount remaining, if any, when 


(a) the net loss (exclusive of payments by the trust as or on ac- 
count of interest) sustained by the trust in consequence of its 
using or permitting to be used the property as security for the 
loan and not as a result of a change in the fair market value of 
the property 


is deducted from 


(b) the tax imposed under this section in consequence of the 
trust’s using or permitting to be used the property as security for 
the loan. 


Related Provisions: 202(4) — Application of certain provisions of Part I; 203 — 
Application to other taxes. 


(6) Special rules relating to life insurance policies — For 
the purposes of this section, 


(a) the acquisition of an interest in or the payment of an amount 
under a life insurance policy shall be deemed not to be the ac- 
quisition of a non-qualified investment, and 


(b) the disposition of an interest in a life insurance policy shall 
be deemed not to be the disposition of a non-qualified 
investment, 


except that where a trust governed by a deferred profit sharing plan 
or revoked plan makes a payment under or to acquire an interest in 
a life insurance policy, other than a life insurance policy under 
which 


(c) the trust is, or by virtue of the payment about to become, the 
only person entitled to any rights or benefits under the policy 
(other than the rights or benefits of the insurer), 


(d) the cash surrender value of the policy (exclusive of accumu- 
lated dividends) is or will be, at or before the end of the year in 
which the insured person attains 69 years of age, if all premiums 
under the policy are paid, not less than the maximum total 
amount (exclusive of accumulated dividends) payable by the in- 
surer under the policy, and 


(e) the total of the premiums payable in any year under the pol- 
icy is not greater than the total of the amounts that, if the annual 
premiums had been payable in monthly instalments, would have 
been payable as such instalments in the 12 months commencing 
with the date the policy was issued, 


the making of the payment shall be deemed to be the acquisition of 


a non-qualified investment at a cost equal to the amount of the 
payment. 


Related Provisions: 139.1(13) — No application to conversion benefit on demutual- 
ization of insurer; 146(11) — RRSP — life insurance policies. 
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History: Para. 198(6)(d) amended by 1997, c. 25, s. 54, applicable after 1996, except 
that 
(a) it does not apply to a policy. held by a trust where the trust acquired the policy 
before 1997; 
(b) it does not apply to a policy where the insured person attained 70 years of age 
before 1997; and 
(c) in applying para. (d) to a policy where the insured person attained 69 years of 
age in 1996, the reference in that para. to “69 years of age” shall be read as “70 
years of age”. 
Para. (d) formerly read: 
(d) the cash surrender value of the policy (exclusive of accumulated dividends) is 
or will be, at a time before the 71st anniversary of the birth of the insured person, 
if all premiums under the policy are paid, not less than the maximum total 
amount (exclusive of accumulated dividends) payable by the insurer under the 
policy, and 
Interpretation Bulletins: IT-408R: Life insurance policies as investments of RRSPs 
and DPSPs (archived). 


(6.1) ldem — A life insurance policy giving an option to the poli- 
cyholder to receive annuity payments that otherwise complies with 
paragraph (6)(d) shall be deemed, 


(a) where the option has not been exercised, to comply with that 
_ paragraph; and 

(b) where at a particular time the option is exercised, to have 
been disposed of at that time for an amount equal to the cash 
surrender value of the policy immediately before that time, and 
an annuity contract shall be deemed to have been acquired at 
that time at a cost equal to that amount. 


Interpretation Bulletins: IT-408R: Life insurance policies as investments of RRSPs 
and DPSPs (archived). 


(7) idem — Notwithstanding subsection (6), where the total of all 
payments made in a year by a trust governed by a deferred profit 
sharing plan or revoked plan under or to acquire interests in life 
insurance policies in respect of which the trust is the only person 
entitled to any rights or benefits (other than the rights or benefits of 
the insurer) does not exceed an amount equal to 25% of the total of 
all amounts paid by employers to the trust in the year under the plan 
for the benefit of beneficiaries thereunder, the making of the pay- 
ments under or to acquire interests in such policies shall be deemed, 
for the purposes of this section, not to be the acquisition of non- 
qualified investments. 


Interpretation Bulletins: IT-408R: Life insurance policies as investments of RRSPs 
and DPSPs (archived). 


(8) Idem — Where a trust surrenders, cancels, assigns or otherwise 
disposes of its interest in a life insurance policy, 


(a) the trust shall be deemed, for the purposes of subsection (4), 
to have disposed of each non-qualified investment that, by virtue 
of payments under the policy, it was deemed by subsection (6) 
to have acquired; and 


(b) the proceeds of the disposition shall be deemed to be the 
amount, if any, by which 


(i) the amount received by the.trust in consequence of the 
surrender, cancellation, assignment or other disposition of its 
interest in the policy 


exceeds the total of 


(i1) each amount paid by the trust under or to acquire an in- 
terest in the policy, the payment of which is deemed by this 
section not to be the acquisition of a non-qualified invest- 
ment, and 


(iii) the cash surrender value on December 21, 1966 of the 
interest of the trust in the policy on that date. 
Related Provisions: 146(11) — RRSP — life insurance policies; 202(5) — Interest; 
204 — “Qualified investment”. 
Definitions [s. 198]: “amount”, “annuity” —248(1); “deferred profit sharing 
plan” — 147(1), 248(1); “disposition” — 198(6)(b), 200; “dividend”, “employer”, “in- 
surer” — 248(1); “life insurance policy” — 138(12), 248(1); “non-qualified invest- 
ment” — 204; “person”, “property” — 248(1); “revoked plan” — 204; “trust”? — 
104(1), 248(1), (3). 
Information Circulars [s. 198]: 77-1R4: Deferred profit sharing plans. 


Income Tax Act 


199. (1) Tax on initial non-qualified investments not 
disposed of — Every trust governed by a deferred profit sharing 
plan or revoked plan shall pay a tax 


(a) for 1967, equal to the amount, if any, by which 20% of the 
initial base of the trust exceeds the proceeds of disposition-of its 
initial non-qualified investments disposed of after December 21, 
1966 and before 1968; 


(b) for 1968, equal to the amount, if any, by which 40% of the 
initial base of the trust exceeds the total of 


(i) the proceeds of disposition of its initial non-qualified in- 
vestments disposed of after December 21, 1966 and before 
1969, and . 


(ii) the tax payable by the trust determined under paragraph 
(a); 
(c) for 1969, equal to the amount, if any, by which 60% of the 
initial base of the trust exceeds the total of 


(i) the proceeds of disposition of its initial non-qualified in- 
vestments disposed of after December 21, 1966 and before 
1970, and 


(ii) the tax payable by the trust determined under paragraphs 
(a) and (b); and 
(d) for 1970, equal to the amount, if any, by which 100% of the 
initial base of the trust exceeds the total of 


(i) the proceeds of disposition of its initial non-qualified in- 
vestments disposed of after December 21, 1966 and before 
1971, and 


(ii) the tax payable by the trust determined under paragraphs 
(a), (b) and (c). 


Related Provisions: 201 — Tax on forfeitures. 


(2) Refund — Where at the end of a year, 
(a) the total of all taxes paid by a trust under subsection (1) 
exceeds 
(b) the total of 
(i) all refunds made to the trust under this subsection, and 


(ii) the amount, if any, by which the initial base of the trust 
exceeds the proceeds of disposition of its initial non-qualified 
investments disposed of after December 21, 1966 and before 
the end of the year, 


the trust is, on application in accordance with section 202, entitled 
to a refund equal to the amount by which the total described in par- 
agraph (a) exceeds the total described in paragraph (b). 

Related Provisions: 201 — Tax on forfeitures; 202(2) — Returns and payment of 


estimated tax; 202(4) — Application of certain provisions of Part I; 203 — Application 
to other taxes. 


Definitions [s. 199]: “amount” —.248(1); “deferred profit sharing plan” — 147(1), 
248(1); “disposition” — 198(6)(b), 200; “initial base’ — 204; “initial non-qualified in- 
vestment” — 204; “revoked plan” — 204; “trust” — 104(1), 248(1), (3). 


Information Circulars [s. 199]: 77-IR4: Deferred profit sharing plans. 


200. Distribution deemed disposition — For the purposes of 
this Part, a distribution by a trust of a non-qualified investment to a 
beneficiary of the trust shall be deemed to be a disposition of that 
non-qualified investment and the proceeds of disposition of that 
non-qualified investment shall be deemed to be its fair market value 
at the time of the distribution. 


poe tions [s. 200]: “non-qualified investment” — 204; “trust”? = 104(1), 248(1), 
(3). 


201. Tax where inadequate consideration on purchase or 
sale — Every trust governed by a deferred profit sharing plan or a 
revoked plan shall, for each calendar year after 1990, pay a tax 
equal to 50% of the total of all amounts each of which is, by reason 


of subsection 147(18), an amount taxable under this section for the 
year. 
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Part X — Taxes on DPSPs and Revoked Plans 


Definitions [s. 201]: “amount” — 248(1); “calendar year” — Interpretation Act 
37(1)(a); “deferred profit sharing plan” — 147(1), 248(1); “revoked plan” — 204; 
“trust” — 104(1), 248(1), (3). 


Information Circulars: 77-1R4: Deferred profit sharing plans. 


202. (1) Returns and payment of estimated tax — Within 90 
days from the end of each year after 1965, a trustee of every trust 
governed by a deferred profit sharing plan or revoked plan shall 


(a) file with the Minister a return for the year under this Part in 
prescribed form and containing prescribed information, without 
notice or demand therefor; 


(b) estimate in the return the amount of tax payable by the trust 
_ under this Part for the year; 


(c) estimate in the return the amount of any refund to which the 
trust is entitled under this Part for the year; and 


(d) pay to the Receiver General the unpaid balance of the trust’s 
tax for the year minus any refund to which it is entitled under 
this Part, or apply in the return for any amount owing to it. 


Related Provisions: 150.1(5) — Electronic filing. 
Forms: T3D: Income tax return for DPSP or revoked DPSP. 


(2) Consideration of application for refund — Where a trus- 
tee of a trust has made application for an amount owing to it pursu- 
ant to subsection (1), the Minister shall 


(a) consider the application; 
(b) determine the amount of any refund; and 


(c) send to the trustee a notice of refund and any amount owing 
to the trust, or a notice that no refund is payable. 


Related Provisions: 198(4) — Refund of tax on disposition of non-qualified invest- 
ment; 198(5) — Refund of tax on recovery of property given as security. 


(3) Provisions applicable to Part — Subsection, 150(2), sec- 
tions 152 and 158, subsections 161(1) and (11), sections 162 to 167 
and Division J of Part I are applicable to this Part with such modifi- 
cations as the circumstances require and, for the purposes of the 
application of those provisions to this Part, a notice of refund under 
this section shall be deemed to be a notice of assessment. 


(4) Provisions applicable to refunds — Subsections 164(3) to 
(4) are applicable, with such modifications as the circumstances re- 
quire, to refunds of tax under subsection 198(4) or (5) or 199(2). 


Related Provisions: 198 — Tax on non-qualified investments and use of assets as 
security; 199 — Tax on initial non-qualified investments not disposed of. 


(5) Interest — In addition to the interest payable under subsection 
161(1), where a taxpayer is required by section 198 to pay a tax and 
has failed to pay all or any part thereof on or before the day on or 
before which the tax was required to be paid, the taxpayer shall pay 
to the Receiver General interest at the prescribed rate on the amount 
that the taxpayer failed to pay computed from the day on or before 
which the amount was required to be paid to the day of payment or 
to the beginning of the period in respect of which the taxpayer is 
required by subsection 161(1) to pay interest thereon, whichever is 
earlier. 


Related Provisions: 202(6) — Deemed payment of tax; 221.1 — Application of 
interest where legislation retroactive; 248(11) — Interest compounded daily. 


Regulations: 4301(a) (prescribed rate of interest). 


1.T. Application Rules: 62(2) (subsec. 202(S) applies to interest payable in respect of 
any period after December 23, 1971). 


(6) Deemed payment of tax — For the purposes of subsections 
161(1) and 202(5), where a trust is liable to pay tax under this Part 
on the acquisition by it of a non-qualified investment or on the use 
of its property as security for a loan, it shall, except to the extent 
that the tax has previously been paid, be deemed to have paid tax on 
the date on which the property is disposed of or on which the loan 
ceases to be extant, as the case may be, in an amount equal to the 
refund referred to in subsection 198(4) in respect of that property or 
subsection 198(5) in respect of the loan, as the case may be. 


S. 204 exc 


Related Provisions: 161(1) — Interest; 198(4) — Refund of tax on disposition of 
non-qualified investment; 198(5)— Refund of tax on recovery of property given as 
security. 

Definitions [s. 202]: “amount”, “assessment” — 248(1); “deferred profit sharing 
plan” — 147(1), 248(1); ‘“‘Minister” — 248(1); “non-qualifying investment” — 204; 
“prescribed” — 248(1); “prescribed rate” — Reg. 4301; “property” —248(1); “re- 
voked plan” — 204; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3). 


203. Application to other taxes — Instead of making a refund 
to which a trust is entitled under subsection 198(4) or (5) or 199(2), 
the Minister may, where the trust is liable or about to become liable 
to make another payment under this Act, apply the amount of the 
refund or any part thereof to that other liability and notify a trustee 
of the trust of that action. 

Related Provisions: 164(2) — Set-off of Part I refund; 222(1)“action” — Ten-year 
limitation period applies to s. 203; 224.1 — Recovery by set-off. 

Definitions [s. 203]: “amount”, “Minister” — 248(1); “trust” — 104(1), 248(1), (3). 


204. Definitions — In this Part, 


“equity share” means 


(a) a share, other than an excluded share or a non-participating 
share, the owner of which has, as owner thereof, a right 


(i) to a dividend, and 


(ii) to a part of the surplus of the corporation after repayment 
of capital and payment of dividend arrears on the redemption 
‘of the share, a reduction of the capital of the corporation or 
the winding-up of the corporation, 


at least as great, in any event, as the right of the owner of any 
other share, other than a non-participating share, of the corpora- 
tion, when the magnitude of the right in each case is expressed 
as a rate based on the paid-up capital value of the share to which 
the right relates, or 


(b) a share, other than an excluded share or a non-participating 
share, the owner of which has, as owner thereof, a right 


(i) to a dividend, after a dividend at a rate not in excess of 
12% per annum of the paid-up capital value of each share has 
been paid to the owners of shares of a class other than the 
class to which that share belongs, and 


(ii) to a part of the surplus of the corporation after repayment 
of capital and payment of dividend arrears on the redemption 
of the share, a reduction of the capital of the corporation or 
the winding-up of the corporation, after a payment of a part 
of the surplus at a rate not in excess of 10% of the paid-up 
capital value of each share has been made to the owners of 
shares of a class other than the class to which that share 
belongs, 


at least as great, in any event, as the right of the owner of any 
other share, other than a non-participating share, of the corpora- 
tion, when the magnitude of the right in each case is expressed 
as a rate based on the paid-up capital value of the share to which 
the right relates; 


“excluded share” means each share of the capital stock of a private 
corporation where 


(a) the paid-up capital of the corporation that is represented by 
all its issued and outstanding shares that would, but for this defi- 
nition, be equity shares is less than 50% of the paid-up capital of 
the corporation that is represented by all its issued and outstand- 
ing shares other than non-participating shares, or 
(b) a non-participating share of the corporation is issued and out- 
standing and the owner of which has, as owner thereof, a right to 
a dividend 

(i) at a fixed annual rate in excess of 12%, or 

(ii) at an annual rate not in excess of a fixed maximum an- 


nual rate, if the fixed maximum annual ‘rate is in excess of 
12%, 


when the right to the dividend is expressed as a rate based on the 
paid-up capital value of the share to which the right relates; 
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‘initial base” of a trust means the total of the values of all initial 
non-qualified investments held by the trust on December 21, 1966 
when each such investment is valued at the lower of 

(a) its cost to the trust, and 


(b) its fair market value on December 21, 1966; 


“initial non-qualified investment” of a trust means an investment 
held by the trust on December 21, 1966 that was, on that date, a 
non-qualified investment but does not include 


(a) any interest in a life insurance policy, or 

(b) an equity share that would be a qualified investment if the 

date of acquisition of the share were December 21, 1966; 
“non-participating share’ means 


(a) in the case of a private corporation, a share the owner of 
which is not entitled to receive, as owner thereof, any dividend, 
other than a dividend, whether cumulative or not, 


(i) at a fixed annual rate or amount, or 
(ii) at an annual rate or amount not in excess of a fixed an- 
nual rate or amount, and 


(b) in the case of a corporation other than a private corporation, 
any share other than a common share; 


“non-qualified investment’? means property that is not a qualified 
investment for a trust governed by a deferred profit sharing plan or 
revoked plan within the meaning of the definition “qualified invest- 
ment” in this subsection; 


Information Circulars: 77-1R4: Deferred profit sharing plans. 


“paid-up capital value” of a share means the amount determined 
by the formula 


| > 


where 


A is the paid-up capital of the corporation that is represented by 
the shares of the class to which that share belongs, and 


B is the number of shares of that class that are in fact issued and 
outstanding; 


“qualified investment” for a trust governed by a deferred profit 
sharing plan or revoked plan means 


(a) money (other than money the fair market value of which ex- 
ceeds its stated value as legal tender in the country of issuance 
or money that is held for its numismatic value) and deposits 
(within the meaning assigned by the Canada Deposit Insurance 
Corporation Act or with a branch in Canada of a bank) of such 
money standing to the credit of the trust, 


(b) bonds, debentures, notes, mortgages, hypothecary claims or 
similar obligations described in clause 212(1)(b)(ii)(C), whether 
issued before, on or after April 15, 1966, 


(c) bonds, debentures, notes or similar obligations (other than 
those described in, paragraph 147(2)(c)) 


(i) issued by a corporation the shares of which are listed on a 
prescribed stock exchange in Canada, or 


(ii) issued by an authorized foreign bank and payable at a 
branch in Canada of the bank, 


(d) shares listed on a prescribed stock exchange in Canada, 


(e) equity shares of a corporation by which, before the date of 
acquisition by the trust of the shares, payments have been made 
in trust to a trustee under the plan for the benefit of beneficiaries 
thereunder, if the shares are of a class in respect of which 


(i) there is no restriction on their transferability, and 


(ii) in each of 4 taxation years of the corporation in the pe- 
riod of the corporation’s 5 consecutive taxation years that en- 
ded less than 12 months before the date of acquisition of the 


Income Tax Act 


shares by the trust, and in the corporation’s last taxation year 
in that period, the corporation 


(A) paid a dividend on each share of the class of an 
amount not less than 4% of the cost per share of the 
shares to the trust, or 


(B) had earnings attributable to the shares of the class of 
an amount not less than the amount obtained when 4% of 
the cost per share to the trust of the shares is multiplied by 
the total number of shares of the class that were outstand- 
ing immediately after the acquisition, 


(f) guaranteed investment certificates issued by a trust company 
incorporated under the laws of Canada or of a province, 


g) investment contracts described in subparagraph (b)(ii) of the 
definition “retirement savings plan” in subsection 146(1) and is- 
sued by a corporation approved by the Governor in Council for 
the purposes of that subparagraph, 


(h) shares listed on a prescribed stock exchange in a country 
other than Canada, and 


(i) such other investments as may be prescribed by regulations 
of the Governor in Council made on the recommendation of the 
Minister of Finance; 


Related Provisions: 87(10) — New share issued on amalgamation of public corpo- 
ration deemed to be listed on prescribed stock exchange; 132.2(1)(k) [to be repealed], 
132.2(3)(h) [draft] — Where share ceases to be qualified investment due to mutual 
fund reorganization; 146(1)“qualified investment’’(a) — Certain investments in s. 204 
are qualified investments for RRSPs; 146.1(1)“qualified investment’’(a) — Certain in- 
vestments in s. 204 are qualified investments for RESPs; 146.3(1)“qualified invest- 
ment’(a) — Certain investments in s. 204 are qualified investments for RRIFs; 
248(1)“qualifying environmental trust’’(e) — Trust must acquire only certain qualified 
investments. 


Regulations: 221 (information return by issuer of qualified investment); 3200, 3201 
(prescribed stock exchanges; but see also ITA 87(10)); 4900(1)—(3), (7), (11), 4901(2) 
(investments prescribed as qualified investments). 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


Information Circulars: 77-1R4: Deferred profit sharing plans. 


Forms: T3F: Investments prescribed to be qualified or not to be foreign property in- 
formation return. 


“revoked plan” means a deferred profit sharing plan the registra- 
tion of which has been revoked by the Minister pursuant to subsec- 
tion 147(14) or (14.1). 


History: Paras. (a) and (c) of the definition “qualified investment” in s. 204 amended 
by 2001, c. 17, s. 168, applicable after June 27, 1999 except that, before 2003, para. (a) 
shall be read as follows: 


(a) money (other than money the fair market value of which exceeds its stated 
value as legal tender in the country of issuance or money that is held for its 
numismatic value) and deposits (within the meaning assigned by the Canada 
Deposit Insurance Corporation Act or with a bank listed in Schedule I or II to 
the Bank Act or with a branch in Canada of an authorized foreign bank) of such 
money standing to the credit of the trust, 


Paras. (a) and (c) formerly read: 


(a) money that is legal tender in Canada, other than money the fair market value 
of which exceeds its stated value as legal tender, and deposits (within the mean- 
ing assigned by the Canada Deposit Insurance Corporation Act or with a bank) 
of such money standing to the credit of the trust, 


(c) bonds, debentures, notes or similar obligations of a corporation the shares of 
which are listed on a prescribed stock exchange in Canada, other than those de- 
scribed in paragraph 147(2)(c), 
Para. (b) of the definition “qualified investment” in s. 204 amended by the said c. 17, s. 
223, to add “, hypothecary claims”, in force June 14, 2001. 


Definitions [s. 204]: “amount”, “authorized foreign bank” — 248(1); “Canada” — 
255, Interpretation Act 35(1); “common share” — 248(1); “corporation” — 248(1), In- 
terpretation Act 35(1); “deferred profit sharing plan” — 147(1), 248(1); “dividend” — 
248(1): “equity share”, “excluded share”, “initial non-qualified investment” — 204: 
“investment corporation” — 130(3), 248(1); “life insurance policy” — 138(12), 
248; 1); “listed” — $7(10) “Minister” — 248(1); “non-participating share”, “non-quali- 
fied investment”, “paid-up capital value” — 204: “prescribed” — 248(1); “prescribed 
stock exchange in a country other than Canada” — Reg. 3201; “prescribed stock ex- 
change in Canada” — Reg. 3200; “private corporation” — 89(1), 248(1); “property” — 
248(1); “province” — Interpretation Act 35(1): “qualified investment” — 204; “regula- 
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Part X.1 — Over-Contributions to Deferred Income Plans 


tion” — 248(1); “revoked plan” — 204; “share” — 248(1); “taxation year” — 249; 
“trust” — 104(1), 248(1), (3). 


PART X.1 — TAX IN RESPECT OF OVER- 
CONTRIBUTIONS TO DEFERRED INCOME 
PLANS 


204.1 (1) Tax payable by individuals [before 1991] — 
Where, at the end of any month after May, 1976, an individual has 
an excess amount for a year in respect of registered retirement sav- 
ings plans, the individual shall, in respect of that month, pay a tax 
under this Part equal to 1% of that portion of the total of all those 
excess amounts that has not been paid by those plans to the indivi- 
dual before the end of that month. 

Related Provisions: 18(1)(t) —Tax is non-deductible; 146(2)(c.1) —RRSP must 


permit payment to taxpayer to reduce overcontributions; 204.1(2.1) — Tax payable by 
individuals — contributions after 1990; 204.3 — Return and payment of tax. 


Remission Orders: Certain Taxpayers Remission Order, 1998-2, P.C. 1998-2092, s. 
2 (judges in Quebec who made contributions in 1989 or 1990). 


Advance Tax Rulings: ATR-24: RRSP damages suit against investment manage- 
ment companies. 


(2) Amount deemed repaid — For the purposes of subsection 
(1), where an amount in respect of a plan has been included in com- 
puting an individual’s income pursuant to paragraph 146(12)(b), 
that amount shall be deemed to have been paid to the individual by 
the plan at the time referred to in that paragraph. 


(2.1) Tax payable by individuals — contributions after 
1990 [RRSP overcontributions] — Where, at the end of any 
month after December, 1990, an individual has a cumulative excess 
amount in respect of registered retirement savings plans, the indivi- 
dual shall, in respect of that month, pay a tax under this Part equal 
to 1% of that cumulative excess amount. 

Related Provisions: 18(1)(t)— Tax is non-deductible; 146(2)(c.1)— RRSP must 
permit payment to taxpayer to reduce overcontributions; 204.1(4) — Waiver of tax by 
CRA; 204.3 — Return and payment of tax. 


Advance Tax Rulings: ATR-24: RRSP damages suit against investment manage- 
ment companies. 


Forms: T1-OVP: Individual tax return for RRSP excess contributions; T1-OVP-S: 
Simplified individual tax return for RRSP excess contributions; T4040; RRSPs and 
other registered plans for retirement [guide]. 


(3) Tax payable by deferred profit sharing plan — Where, at 
the end of any month after May, 1976, a trust governed by a de- 
ferred profit sharing plan has an excess amount, the trust shall, in 
respect of that month, pay a tax under this Part equal to 1% of the 
excess amount. 


Related Provisions: 204.2(4) — Definition of “excess amount” for a DPSP. 


(4) Waiver of tax — Where an individual would, but for this sub- 
section, be required to pay a tax under subsection (1) or (2.1) in 
respect of a month and the individual establishes to the satisfaction 
of the Minister that 


(a) the excess amount or cumulative excess amount on which the 
tax is based arose as a consequence of reasonable error, and 


(b) reasonable steps are being taken to eliminate the excess, 


the Minister may waive the tax. 


Definitions [s. 204.1]: “amount” —248(1); “cumulative excess amount” — 
204.2(1.1); “deferred profit sharing plan’ — 147(1), 248(1); “excess amount” — 
204.2(1). (4): “individual”, “Minister” — 248(1); “registered retirement savings 


plan” — 146(1), 248(1); “trust” — 104(1), 248(1), (3). 


Interpretation Bulletins [s. 204.1]: [T-124R6: Contributions to registered retire- 
ment savings plans. 


204.2 (1) Definition of “excess amount for a year in respect 
of registered retirement savings plans” [before 1991] — 
“Excess amount for a year in respect of registered retirement sav- 
ings plans” of an individual at a particular time means, 


(a) where the excess amount is for a year after 1990, nil; and 


S. 204.2(1) 


(b) where the excess amount is for a year before 1991, the 
amount, if any, by which the total of 


(i) all amounts paid by the individual to such plans under 
which the individual or the individual’s spouse or common- 
law partner is the annuitant, other than amounts 


(A) to which paragraph 60(j), (j.01), G.1), G.2) or (1) ap- 
plies or would, if the individual were resident in Canada 
throughout the year, apply, or 


(B) transferred to the plan in accordance with any of sub- 
sections 146(16), 147(19) and 147.3(1) and (4) to (7), and 


(ii) all gifts made to such a plan under which the individual is 
the annuitant, other than gifts made thereto by the indivi- 
dual’s spouse or common-law partner, 


in the year and before the particular time, exceeds the total of 


(iii) all amounts that may be deducted in computing the indi- 
vidual’s income for the immediately preceding year in re- 
spect of those payments, and 


(iv) the greater of $5,500 and the amount that may be de- 
ducted in computing the individual’s income for the year in 
respect of those payments. 

Related Provisions: 128(2)(d), (d.2) — Where individual bankrupt; 204.1(1) — Tax 


payable by individuals; 204.2(3) — When retirement savings plan deemed to be a reg- 
istered plan. 


History: Subsec. 204.2(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 ef seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Subsec. 204.2(1) substituted by 1990, c. 35, subsec. 22(1), applicable with respect to 
payments made to RRSPs after 1987, except that in its application with respect to such 
payments made in 1988, 


(a) cl. 204.2(1)(b)(i)(A) shall be read without reference to “(j.2)”, and 
(b) cl. 204.2(1)(b)G)(B) shall be read as follows: 
“(B) transferred to the plan in accordance with subsection 146(16), and” 


Subsec. 204.2(1) formerly read: 


204.2 (1) “Excess amount for a year in respect of registered retirement 
savings plans” defined — “Excess amount for a year in respect of registered 
retirement savings plans” of an individual at a particular time means the amount 
by which the aggregate of 


(a) all amounts paid by him to such plans under which he or his spouse is the 
annuitant, other than amounts to which paragraph 60(j), (j.1), (1) or subsec- 
tion 146(16) applies or would, if the individual were resident in Canada 
throughout the year, apply, and 


(b) all gifts made to such a plan under which he is the annuitant, other than 
gifts made thereto by his spouse, 


in the year and before the particular time, exceeds the aggregate of 


(c) all amounts that the taxpayer is entitled to deduct in computing his in- 
come for the immediately preceding year in respect of those payments, and 


(d) the greater of $5,500 and the amount the taxpayer is entitled to deduct in 
computing his income for the year in respect of those payments. 


Para. 204.2(1)(d) substituted for paras. (d), (e) by 1986, c. 55, s. 71, applicable with 
respect to payments made to a registered retirement savings plan after 1985. Paras. 
204.2(1)(d), (e) formerly read: 


(d) $5,500, and 


(e) the amount that the taxpayer would be entitled to deduct in computing his 
income for the year in respect of those payments by virtue of subsection 146(5.3) 
if section 146 were read without reference to subsection (5.5) thereof. 


Para. 204.2(1)(e) added by 1984, c. 45, s. 84, applicable to 1984 er seq. 


Paras. 204.2(1)(a), (4)(a) substituted by 1980-81-82-83, c. 140, subsecs. 114(1), (2), 
applicable, as to para. 204.2(1)(a), to 1981 et seg., and, as to para. 204.2(4)(a), to 
months ending after May, 1976. Paras. 204.2(1)(a), (4)(a) formerly read: 


(a) all amounts paid by him to such plans under which he or his spouse is the 
annuitant, other than amounts to which paragraph 60(j) or (1) or subsection 
146(16) have application, and 

(a) the aggregate of contributions made after May 25, 1976 by an employee who 
is or is about to become a member of the plan, to the extent that his contributions 
exceed $5,500 in a year, less any such contributions that have been returned to 
the employee before that particular time, and 
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All that portion of subsec, 204.2(1) following para. (b) substituted by 1979, c. 5, s. 58, 
applicable to 1977 et seg. That portion formerly read: 
in the year, after May 25, 1976 and before the particular time, exceeds the 
greater of 
(c) the aggregate of amounts that the taxpayer is entitled to deduct in com- 
puting his income for that year and the immediately preceding year in re- 
spect of those payments, and 
(d) $5,500. 
Advance Tax Rulings: ATR-24: RRSP damages suit against investment manage- 
ment companies. 


Forms: T1-OVP: Individual tax return for RRSP excess contributions; T1-OVP-S: 
Simplified individual tax return for RRSP excess contributions; Tl1-OVP Sched.: Cal- 
culating the amount of RRSP contributions made before 1991 that are subject to tax. 


(1.1) Cumulative excess amount in respect of RRSPs — 
The cumulative excess amount of an individual in respect of regis- 
tered retirement savings plans at any time in a taxation year is the 
amount, if any, by which 
(a) the amount of the individual’s undeducted RRSP premiums 
at that time 
exceeds 


(b) the amount determined by the formula 


A+B+R+C+D+E 
where 


A is the individual’s unused RRSP deduction room at the end 
of the preceding taxation year, 


B_ is the amount, if any, by which 


(i) the lesser of the RRSP dollar limit for the year and 
18% of the individual’s earned income (as defined in sub- 
section 146(1)) for the preceding taxation year 


exceeds the total of all amounts each of which is 


(ii) the individual’s pension adjustment for the preceding 
taxation year in respect of an employer, or 


(iii) a prescribed amount in respect of the individual for 
the year, 
C_ is, where the individual attained 18 years of age in a preced- 
ing taxation year, $2,000, and in any other case, nil, 


D is the group RRSP amount in respect of the individual at that 
time, 
Eis, where the individual attained 18 years of age before 1995, 


the individual’s transitional amount at that time, and in any 
other case, nil, and 


R_ is the individual’s total pension adjustment reversal for the 
year. 
Related Provisions: 204.1(2.1) — Tax payable by individuals — Contributions after 
1990; 204.2(1.2) — Undeducted RRSP premiums; 204.2(1.3) — Group RRSP amount: 
204.2(1.5) — Transitional amount. 
History: The formula in para. 204.2(1.1)(b) amended, the description of R added, by 


1998, c. 19, subsecs. 49(1), (2), applicable to 1998 et seg. The formula in para. 
204.2(1.1)(b) formerly read: 


A+B+C+D+E 
Para. 204.2(1.1)(b) amended by 1996, c. 21, subsec. 51(1), applicable to 1996 et seq. 
Para. (b) formerly read: 


(b) the amount determined by the formula 


A+B-—-C+M 
where 


A is the individual’s unused RRSP deduction room at the end of the immedi- 
ately preceding taxation year, 


Bis the amount, if any, by which the lesser of the RRSP dollar limit for the 
year and 18% of the individual’s earned income (within the meaning as- 
signed by subsection 146(1)) for the immediately preceding taxation year 
exceeds the total of all amounts each of which is the individual’s pension 
adjustment for the immediately preceding taxation year in respect of an em- 
ployer or a prescribed amount in respect of the taxpayer for the year, 


C__ is the individual’s net past service pension adjustment, at that time, for the 
year, and 


Income Tax Act 


M_ is, where the individual attained 18 years of age in a preceding taxation year, 
$8,000, and otherwise, nil. 
Regulations: 8308(2), 8308.2, 8308.4(2), 8309 (prescribed amounts for “B”). 
Interpretation Bulletins: IT-307R4: Spousal or common-law registered retirement 
savings plans. 
Advance Tax Rulings: ATR-24: RRSP damages suit against investment manage- 
ment companies. 


Forms: T1-OVP: Individual tax return for RRSP excess contributions; T1-OVP-S: 
Simplified individual tax return for RRSP excess contributions. 


(1.2) Undeducted RRSP premiums — For the purposes of sub- 
section (1.1) and the description of K in paragraph (1.3)(a), the 
amount of undeducted RRSP premiums of an individual at any time 
in a taxation year is the amount determined by the formula 


H+1I-J 
where 


H is, for taxation years ending before 1992, nil, and for taxation 
years ending after 1991, the amount, if any, by which 


(a) the amount of the individual’s undeducted RRSP premi- 
ums at the end of the immediately preceding taxation year 


exceeds 


(b) the total of the amounts deducted under subsections 
146(S) and (5.1) in computing the individual’s income for the 
immediately preceding taxation year, to the extent that each 
amount was deducted in respect of premiums paid under reg- 
istered retirement savings plans in or before that preceding 
year, 


I is the total of all amounts each of which is 


(a) a premium (within the meaning assigned by subsection 
146(1)) paid by the individual in the year and before that 
time under a registered retirement savings plan under which 
the individual or the individual’s spouse or common-law 
partner was the annuitant (within the meaning assigned by 
subsection 146(1)) at the time the premium was paid, other 
than 


(i) an amount paid to the plan in the first 60 days of the 
year and deducted in computing the individual’s income 
for the immediately preceding taxation year, 


(ii) an amount paid to the plan in the year and deducted 
under paragraph 60(j), (j.1), G.2) or (1) in computing the 
individual’s income for the year or the immediately pre- 
ceding taxation year, 


(iil) an amount transferred to the plan on behalf of the 
individual in accordance with any of subsections 146(16), 
147(19) and 147.3(1) and (4) to (7) or in circumstances to 
which subsection 146(21) applies, 


(iv) an amount deductible under subsection 146(6.1) in 
computing the individual’s income for the year or a pre- 
ceding taxation year, 


(v) where the individual is a non-resident person, an 
amount that would, if the individual were resident in Can- 
ada throughout the year and the immediately preceding 
taxation year, be deductible under paragraph 60(j), (j.1), 
(j.2) or (1) in computing the individual’s income for the 
year or the immediately preceding taxation year, or 


(vi) an amount paid to the plan in the year that is not de- 
ductible in computing the individual’s income for the year 
because of subparagraph 146(5)(a)(iv.1) or (5.1)(a)(iv), or 


(b) a gift made in the year and before that time to a registered 
retirement savings plan under which the individual is the an- 
nuitant (within the meaning assigned by subsection 146(1)), 
other than a gift made thereto by the individual’s spouse or 
common-law partner, and 


J is the amount, if any, by which 


(a) the total of all amounts each of which is an amount (other 
than the portion thereof that reduces the amount on which tax 
1s payable by the individual under subsection 204.1(1)) re- 
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ceived by the individual in the year and before that time out 
of or under a registered retirement savings plan or a regis- 
tered retirement income fund and included in computing the 
individual’s income for the year 


exceeds 


(b) the amount deducted under paragraph 60(1) in computing 
the individual’s income for the year. 
Related Provisions: 204.2(1.4) — Deemed receipt where RRSP or RRIF amended, 
204.2(3) — When retirement savings plan deemed to be registered plan; 257 
Formula cannot. calculate to less than zero. 
History: The description of I in subsec. 204.2(1.2) amended by 2000, c. 12, Sch. 2, s. 
1, to replace “spouse” with “spouse or common-law partner”, applicable to 2001 ez 
seq., in force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)*common-law partner”. 


The opening words of subsec. 204.2(1.2) amended by 1996, c. 21, subsec. 51(2), appli- 
cable to 1996 et seq. Subsec. (1.2) formerly read: 


(1.2) For the purposes of subsection (1.1), the amount of undeducted RRSP pre- 
miums of an individual at any time in a taxation year is the amount determined 
by the formula 


Subpara. (a)(vi) added to the description of I in subsec. 204.2(1.2) by 1995, c. 3, s. 49, 
applicable to 1994 ef seq. 


Subpara. (a)(iii) of the description of I in subsec. 204.2(1.2) substituted by 1994, c. 21, 
s. 92, applicable to 1992 et seg. That subpara. formerly read: 


(iii), an amount transferred to the plan on behalf of the individual in accordance 
with any of subsections 146(16), 147(19) and 147.3(1) and (4) to (7), 


(1.3) Group RRSP amount — For the purposes of this section, 
the group RRSP amount in respect of an individual at any time in a 
taxation year is the lesser of 


(a) the lesser of the value of F and the amount determined by the 
formula . 


F-~(G—K) 
where 
Fis the lesser of 


(i) the total of all amounts each of which is a qualifying 
group RRSP premium paid by the individual, to the extent 
that the premium is included in determining the value of I 
in subsection (1.2) in respect of the individual at that 
time, and 


(ii) the RRSP dollar limit for the following taxation year, 


G is the amount that would be determined under paragraph 
(1.1)(b) in respect of the individual at that time if the values 
of C, D and E in that paragraph were nil, and 

K is 

(i) where the year is the 1996 taxation year, the amount, if 
any, by which the amount of the individual’s undeducted 
RRSP premiums at the beginning of the year exceeds the 
individual’s cumulative excess amount in respect of regis- 
tered retirement savings plans at the end of the 1995 taxa- 
tion year, and 

(ii) in any other case, the group RRSP amount in respect 
of the individual at the end of the preceding taxation year, 
and 

(b) the amount that would be the individual’s cumulative excess 

amount in respect of registered retirement savings plans at that 

time if the value of D in paragraph (1.1)(b) were nil. 
Related Provisions: 146(1) — Meaning of “net past service pension adjustment” for 


RRSP rules: 204.2(1.2) —Undeducted RRSP premiums; 204.2(1.31) — Qualifying 
group RRSP premium; 257 — Formula amounts cannot calculate to less than zero. 


History: Subsec. 204.2(1.3) repealed and substituted by 1996, c. 21, subsec. 51(3), 
applicable to 1996 et seg. Subsec. (1.3) formerly read: 


(1,3) Net past service pension adjustment — For the. purposes of subsection 
(1.1), the net past service pension adjustment of an individual, at any time, for a 
taxation year is the positive or negative amount determined by the formula 


P-G 


where 


S. 204.2(1.4)(b) 


P_ is the total of all amounts each of which is the accumulated PSPA of the 
individual for the year in respect of an employer, determined as, of that time 
in accordance with prescribed rules; and 


G_ is the amount of the individual’s PSPA withdrawals for the year, determined 
as of that time in accordance with prescribed rules. 


All that portion of subsec. 204.2(1.3) preceding the description of G amended by 1994, 
c. 7, Sch. VIII (1993, c. 24), s. 117, applicable after 1988. That portion formerly read: 


(1.3) For the purposes of subsection (1.1), the net past service pension adjust- 
ment of an individual, at any time, for a taxation year is the amount determined 
by the formula 


P-~(F+G) 
where 


P is the total of all amounts each of which is the accumulated PSPA of the 
individual for the year in respect of an employer, determined as of that time 
in accordance with prescribed rules, 


Fis the amount of the individual’s PSPA transfers for the year, determined as 
of that time in accordance with prescribed rules, and 


Regulations: 8303(2) (accumulated PSPA before 1996); 8307(S) (individual’s PSPA 
withdrawals before 1996). 


(1.31) Qualifying group RRSP premium — For the purpose of 
the description of F in paragraph (1.3)(a), a qualifying group RRSP 
premium paid by an individual is a premium paid under a registered 
retirement savings plan where 


(a) the plan is part of a qualifying arrangement, 


(b) the premium is an amount to which the individual is entitled 
for services rendered by the individual (whether or not as an em- 
ployee), and 


(c) the premium was remitted to the plan on behalf of the indivi- 
dual by the person or body of persons that is required to remu- 
nerate the individual for the services, or by an agent for that per- 
son or body, 


but does not include the part, if any, of a premium that, by making 
(or failing to make) an election or exercising (or failing to exercise) 
any other right under the arrangement after beginning to participate 
in the arrangement and within 12 months before the time the pre- 
mium was paid, the individual could have prevented from being 
paid under the plan and that would not as a consequence have been 
required to be remitted on behalf of the individual to another regis- 
tered retirement savings plan or to a registered pension plan in re- 
spect of a money purchase provision of the plan. 


Related Provisions: 204.2(1.32) — Qualifying arrangement. 


History: Subsec. 204.2(1.31) added by 1996, c. 21, subsec. 51(3), applicable to 1996 
et seq. 


(1.32) Qualifying arrangement — For the purpose of paragraph 
(1.31)(a), a qualifying arrangement is an arrangement under which 
premiums that satisfy the conditions in paragraphs (1.31)(b) and (c) 
are remitted to registered retirement savings plans on behalf of two 
or more individuals, but does not include an arrangement where it is 
reasonable to consider that one of the main purposes of the arrange- 
ment is to reduce tax payable under this Part. 


History: Subsec. 204.2(1.32) added by 1996, c. 21, subsec. 51(3), applicable to 1996 
et seq. 


(1.4) Deemed receipt where RRSP or RRIF amended — For 
the purposes of subsection (1.2), 


(a) where an amount in respect of a registered retirement savings 
plan has been included in computing an individual’s income 
pursuant to paragraph 146(12)(b), that amount shall be deemed 
to have been received by the individual out of the plan at the 
time referred to in that paragraph; and 


(b) where an amount in respect of a registered retirement income 
fund has been included in computing an individual’s income 
pursuant to paragraph 146.3(11)(b), that amount shall be deemed 
to have been received by the individual out of the fund at the 
time referred to in that paragraph. 
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(1.5) Transitional amount — For the purpose of the description 
of E in paragraph (1.1)(b), an individual’s transitional amount at 
any time in a taxation year is the lesser of 


(a) $6,000, and 


(b) where the value of L is nil, nil, and in any other case, the 
amount determined by the formula 


L-M 
where 
L is the amount, if any, by which 


(i) the amount that would be determined under subsection 
(1.2) to be the amount of the individual’s undeducted 
RRSP premiums at that time if 


(A) the value of I in that subsection were determined 
for the 1995 taxation year without including premiums 
paid after February 26, 1995, 


(B) the value of I in that subsection were nil for the 
1996 and subsequent taxation years, and 


(C) the value of J in that subsection were determined 
for the 1995 and subsequent taxation years without in- 
cluding the part, if any, of an amount received by the 
individual out of or under a registered retirement sav- 
ings plan or registered retirement income fund that can 
reasonably be considered to be in respect of premiums 
paid after February 26, 1995 by the individual under a 
registered retirement savings plan 


exceeds 


(ii) the total of all amounts each of which is an amount 
deducted under subsection 146(5) or (5.1) in computing 
the individual’s income for a preceding taxation year, to 
the extent that the amount was deducted in respect of pre- 
miums paid after that year (other than premiums paid 
before February 27, 1995), and 


M is the amount that would be determined by the formula in 
paragraph (1.1)(b) in respect of the individual at that time if 
the values of D and E in that paragraph were nil and section 
257 did not apply to that formula. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec. 204.2(1.5) added by 1996, c. 21, subsec. 51(4), applicable to 1996 et 
seq. 


(2) Where terminated plan deemed to continue to exist — 
Notwithstanding paragraph 146(12)(a), for the purposes of this Part, 
where a registered retirement savings plan ceases to exist and a pay- 
ment or transfer of funds out of that plan has been made to which 
subsection 146(16) applied, if an individual’s excess amount for a 
year in respect of registered retirement savings plans would have 
been greater had that plan not ceased to exist, for the purpose of 
computing the excess amount for a year in respect of registered re- 
tirement savings plans for so long as the individual or the indivi- 
dual’s spouse or common-law partner is the annuitant under any 
registered retirement savings plan under which an annuity has not 
commenced to be paid to the annuitant, the plan that ceased to exist 
shall be deemed to remain in existence and the individual or the 
individual’s spouse or common-law partner, as the case may be, 
shall be deemed to continue to be the annuitant thereunder. 

History: Subsec. 204.2(2) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 


2000. See also the transitional rules reproduced in the History to 248(1)*common-law 
partner”. 


(3) When retirement savings plan deemed to be a 
registered plan — Where a retirement savings plan under which 
an individual or the individual’s spouse or common-law partner is 
the annuitant (within the meaning assigned by subsection 146(1)) is 
accepted by the Minister for registration, for the purpose of 
determining 


(a) the amount of undeducted RRSP premiums of the individual 
at any time, and 


Income Tax Act 


(b) the excess amount for a year in respect of registered retire- 
ment savings plans of the individual at any time, 


the retirement savings plan shall be deemed to have become a regis- 
tered retirement savings plan on the later of the day on which the 
plan came into existence and May 25, 1976. 

History: Subsec. 204.2(3) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner’, applicable to 2001 et seqg., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner’. 


(4) Definition of “excess amount” for a DPSP — “Excess 
amount” at any time for a trust governed by a deferred profit shar- 
ing plan means the total of all amounts each of which is 


(a) such portion of the total of all contributions made to the trust 
before that time and after May 25, 1976 by a beneficiary under 
the plan, other than 


(i) contributions that have been deducted by the beneficiary 
under paragraph 60(k) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, 


(ii) amounts transferred to the plan on behalf of the benefici- 
ary in accordance with subsection 147(19), or 


(iii) the portion of the contributions (other than contributions 
referred to in subparagraphs (1) and (ii)) made by the benefi- 
ciary in each calendar year before 1991 not in excess of 
$5,500, 


as has not been returned to the beneficiary before that time; or 


(b) a gift received by the trust before that time and after May 25, 

1976. 
Related Provisions: 147(2)(a.1) — Acceptance of plan for registration. 
I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Definitions [s. 204.2]: “amount”, “annuity” — 248(1); “calendar year” — Interpre- 
tation Act 37(1)(a); “Canada” — 255; “common-law partner’ — 248(1); “cumulative 
excess amount” — 204.2(1.1); “deferred profit sharing plan” — 147(1), 248(1); “em- 
ployer” — 248(1); “excess amount” — 204.2(1), (4); “group RRSP amount” — 
204.2(1.3); “individual”, “Minister” — 248(1); “net past service pension adjust- 
ment” — 204.2(1.3); “past service pension adjustment” — 248(1), Reg. 8303; “pension 
adjustment” — 248(1), Reg. 8301(1); “premium” — 146(1); “prescribed”? — 248(1); 
“qualifying arrangement” — 204.2(1.31); “qualifying group RRSP premium” — 
204.2(1.31); “registered retirement income fund” — 146.3(1), 248(1); “registered re- 
tirement savings plan” — 146(1), 248(1); “RRSP dollar limit” — 146(1), 248(1); “resi- 
dent in Canada” — 250; “retirement savings plan” — 146(1), 248(1); “taxation 
year” — 249; “taxpayer” — 104(1), 248(1); “total pension adjustment reversal” — 
248(1); “transitional amount’ — 204.2(1.5); “trust” — 104(1), 248(); (3);-s*un= 
deducted RRSP premiums’? — 204.2(1.2). 


Interpretation Bulletins [s. 204.2]: IT-124R6: Contributions to registered retire- 
ment savings plans. 


204.3 (1) Return and payment of tax — Within 90 days after 
the end of each year after 1975, a taxpayer to whom this Part ap- 
plies shall 


(a) file with the Minister a-return for the year under this Part in 
prescribed form and containing prescribed information, without 
notice or demand therefor; 


(b) estimate in the return the amount of tax, if any, payable by 


the taxpayer under this Part in tespect of each month in the year; 
and 


(Cc) pay to the Receiver General the amount of tax, if any, paya- 
ble by the taxpayer under this Part in respect of each month in 
the year. 

Related Provisions: 150.1(5) — Electronic filing. 


Information Circulars: 78-14R3: Guidelines for trust companies and other persons 
responsible for filing T3IND, T3G, T3D, T3P, T3s, T3RI and T3F returns. 


Forms: T1-OVP: Individual tax return for RRSP excess contributions: T1-OVP-S: 
Simplified individual tax return for RRSP excess contributions; T1-OVP Sched.: Cal- 
culating the amount of RRSP contributions made before 1991 that are subject to tax; 


T3D: Income tax return for DPSP or revoked DPSP; T3IND: T3IND income tax return 
for RRSP, RRIF, or RESP. 


(2) Provisions applicable to Part — Subsections 150(2) and 
(3), sections 152 and 158, subsections 161(1) and (11), sections 162 
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to 167 and Division J of Part I are applicable to this Part with such 
modifications as the circumstances require. 

Definitions [s. 204.3]: “amount”, “Minister” — 248(1); “month” — Interpretation 
Act 35(1); “prescribed”, “taxpayer” — 248(1). 


Interpretation Bulletins [s. 204.3]: IT-124R6: Contributions to registered retire- 
ment savings plans. 


PART X.2 — TAX IN RESPECT OF 
REGISTERED INVESTMENTS 


204.4 (1) Definition of “registered investment” — In this 
Part, “registered investment” means a trust or a corporation that has 
applied in prescribed form as of a particular date in the year of ap- 
plication and has been accepted by the Minister as of that date as a 
registered investment for one or more of the following: 


(a) registered retirement savings plans, 

(b) [Repealed under former Act] 

(c) registered retirement income funds, and 

(d) deferred profit sharing plans 
and that has not been notified by the Minister that it is no longer 
registered under this Part. 


Related Provisions: 206(2.01) — Part XI tax payable by registered investments; 
248(1)“tegistered investment” — Definition applies to entire Act. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


(2) Acceptance of applicant for registration — The Minister 
may accept for registration for the purposes of this Part any appli- 
cant that is 


(a) a trust that has as its sole trustee a corporation licensed or 
otherwise authorized under the laws of Canada or a province to 
carry on in Canada the business of offering to the public its ser- 
vices as trustee if, on the particular date referred to in subsection 
(1), 
(i) all the property of the applicant is held in trust for the 
benefit of not fewer than 20 beneficiaries and 


(A) not fewer than 20 beneficiaries are taxpayers de- 
scribed in any of paragraphs 149(1)(o) to (0.2), (0.4) or 
(s), or 

(B) not fewer than 100 beneficiaries are taxpayers de- 
scribed in paragraph 149(1)(x) or (x), 

(ii) the total of 
(A) the fair market value at the time of acquisition of its 
(I) shares, marketable securities and cash, and 


(II) bonds, debentures, mortgages, hypothecary 
claims, notes and other similar obligations, and 


Proposed Amendment — 204.4(2)(a)(ii) after (A) 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
264(1), will amend the portion of subpara. 204.4(2)(a)(ii af ter cl. (A) by substituting 
“real or immovable property” for “real property” in three places, to come into force on 
Royal Assent. — Ce 
Technical Notes: See under 12(4). 


(B) the amount by which the fair market value at the time 
of acquisition of its real property that may reasonably be 
regarded as being held for the purpose of producing in- 
come from property exceeds the total of all amounts each 
of which is owing by it on account of its acquisition of the 
real property 
is not less than 80% of the amount by which the fair market 
value at the time of acquisition of all its property exceeds the 
total of all amounts each of which is owing by it on account 
of its acquisition of real property, 


(iii) the fair market value at the time of acquisition of its 
shares, bonds, mortgages, hypothecary claims and other se- 
curities of any one corporation or debtor (other than bonds, 
mortgages, hypothecary claims and other securities of or 


S. 204.4(2)(a)(viii)(B) 


guaranteed by Her Majesty in right of Canada or a province 
or Canadian municipality) is not more than 10% of the 
amount by which the fair market value at the time of acquisi- 
tion of all its property exceeds the total of all amounts each 
of which is an amount owing by it on account of its acquisi- 
tion of real property, 


(iv) the amount by which 


(A) the fair market value at the time of acquisition of any 
one of its real properties 


exceeds 


(B) the total of all amounts each of which is owing by it 
on account of its acquisition of the real property 


is not more than 10% of the amount by which the fair market 
value at the time of acquisition of all its property exceeds the 
total of all amounts each of which is owing by it on account 
of its acquisition of real property, 


ii), (iv) 


(v) not less than 95% of the income of the applicant for its 
most recently completed fiscal period, or where no such pe- 
riod exists, that part of its current fiscal period before the par- 
ticular date, was derived from investments described in sub- 
paragraph (ii), 


(vi) the total value of all interests in the applicant owned by 
all trusts or corporations described in any of paragraphs 
149(1)(0) to (0.2), (0.4) or (s) to which any one employer, 
either alone or together with persons with whom the em- 
ployer was not dealing at arm’s length, has made contribu- 
tions does not exceed 25% of the value of all its property, 


(vii) the total value of all interests in the applicant owned by 
all trusts described in paragraph 149(1)(r) or (x) to which any 
one taxpayer, either alone or together with persons. with 
whom the taxpayer was not dealing at arm’s length, has 
made contributions does not exceed 25% of the value of all 
its property, and 


(viii) the applicant does not hold property acquired by it after 
May 26, 1975 that is 


(A) a mortgage or hypothecary claim (other than a mort- 
gage or hypothecary claim insured under the National 
Housing Act or by a corporation that offers its services to 
the public in Canada as an insurer of mortgages and that 
is approved as a private insurer of mortgages by the Su- 
perintendent of Financial Institutions pursuant to the pow- 
ers assigned to the Superintendent under subsection 6(1) 
of the Office of the Superintendent of Financial Institu- 
tions Act), or an interest therein, in respect of which the 
mortgagor or hypothecary debtor is the annuitant under a 
registered retirement savings plan or a registered retire- 
ment income fund, or a person with whom the annuitant 
is not dealing at arm’s length, if any of the funds of a trust 
governed by such a plan or fund have been used to ac- 
quire an interest in the applicant, or 


Proposed Amendment — 204.4(2)(a)(viii)(A) 
Application: The July 18, 2005 draft legislation (Part 3 —bijuralism), subsec. 
264(3), will amend cl. 204.4(2)(a)(viii)(A) by substituting “mortgages or hypothecary 
claims” for “mortgages” in two places and “interest therein, or for civil law a right 
therein,” for “interest therein,”, to come into force on Royal Assent. 4 


Technical Notes: See under 12(4). 


(B) a bond, debenture, note or similar obligation issued 
by a cooperative corporation (within the meaning as- 
signed by subsection 136(2)) or a credit union that has 
granted any benefit or privilege to any annuitant or bene- 
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ficiary under a plan or fund referred to in subsection (1) 
that is dependent on or related to 


(I) ownership by a trust governed by any such plan or 
fund of shares, bonds, debentures, notes or similar ob- 
ligations. of the cooperative corporation or credit 
union, or 


(II) ownership by the applicant of shares, bonds, de- 
bentures, notes or similar obligations of the coopera- 
tive corporation or credit union if the trust governed 
by any such plan or fund has used any of its funds to 
acquire an interest in the applicant; 


(b) a trust that 


(1) would be. a trust described in paragraph (a) if that para- 
graph were read without reference to subparagraphs (a)(i), 
(vi) and (vii), and 

(ii) holds only prescribed investments for the type of plan or 
fund in respect of which it has applied for registration; 


(c) a mutual fund trust; 
(d) a trust that 


(i) would be a mutual fund trust if paragraph 132(6)(c) were 
not applicable, and 


(ii) holds only prescribed investments for the type of plan or 
fund in respect of which it has applied for registration; 


(e) a mutual fund corporation or investment corporation; or 
(f) a corporation that 


(i) would be a mutual fund corporation or investment corpo- 
ration if it could have elected to be a public corporation 
under paragraph (b) of the definition “public corporation” in 
subsection 89(1) had the conditions prescribed therefor re- 
quired only that a class of shares of its capital stock be quali- 
fied for distribution to the public, and 


(ii) holds only prescribed investments for the type of plan or 
fund in respect of which it has applied for registration. 


Related Provisions: 204.6(1), (2), (3) —Tax payable. 


History: Cls. 204.4(2)(a)(i)(A) and (B) and subparas. (2)(a)(vi) and (vii) amended, by 
2005, c. 30, subsecs. 12(1), (2), applicable to taxation years that begin after 2004. The 
cls. and subparas. formerly read: 


(A) not fewer than 20 beneficiaries are taxpayers described in paragraph 205(a) 
or (c), or 


(B) not fewer than 100 beneficiaries are taxpayers described in paragraph 205(b) 
or (€), 


(vi) the total value of all interests in the applicant owned by all trusts or corpora- 
tions described in paragraph 205(a) or (c) to which any one employer, either 
alone or together with persons with whom the employer was not dealing at arm’s 
length, has made contributions does not exceed 25% of the value of all its 
property, 

(vii) the total value of all interests in the applicant owned by all trusts described 
in paragraph 205(b) or (e) to which any one taxpayer, either alone or together 
with persons with whom the taxpayer was not dealing at arm’s length, has made 
contributions does not exceed 25% of the value of all its property, and 


Cls. 204.4(2)(a)Gi)(A) and (vili)(A) amended by 2001, c. 17, subsecs. 224(1), (3), ap- 
plicable to property acquired after March 16, 2001. The cls. formerly read: 


(A) the fair market value at the time of acquisition of its shares, bonds, mort- 
gages, marketable securities and cash, and 


(A) a mortgage (other than a mortgage insured under the National Housing Act), 
or an interest therein, in respect of which the mortgagor is the annuitant under a 
registered retirement savings plan or a registered retirement income fund, or a 
person with whom the annuitant is not dealing at arm’s length, if any of the 
funds of a trust governed by such a plan or fund have been used to acquire an 
interest in the applicant, or 


Subpara. 204.4(2)(a)(iii) amended by the said c. 17, subsec. 224(2), to add “. hypothe- 
cary claims” (twice), in force June 14, 2001. 


Regulations: 4900, 4901 (prescribed investments). 


Forms: T3RI: Registered investment and income tax return; T2217: Application for 
registration as a registered investment. 


Income Tax Act 


(3) Revocation of registration — The Minister shall notify a 
registered investment that it is no longer registered 


(a) on being satisfied that, at a date subsequent to its registration 
date, it no longer satisfies one or more of the conditions neces- 
sary for it to be acceptable for registration under this Part, other 
than a condition the failure of which to satisfy would make it 
liable for tax under section 204.6; or 


(b) within 30 days after receipt of a request in prescribed form 
from the registered investment for termination of its registration. 


Related Provisions: 204.4(4) — Suspension of revocation; 204.4(5) — Cancellation 
of revocation. 


(4) Suspension of revocation — Notwithstanding a notification 
to a taxpayer under subsection (3), for the purposes of sections 
204.6 and 204.7, the taxpayer is deemed to be a registered invest- 
ment for each month or part of a month after the notification during 
which an interest in, or a share of the capital stock of, the taxpayer 
continues, by virtue of having been a registered investment, to be a 
qualified investment for a plan or fund referred to in subsection (1). 


History: Subsec. 204.4(4) amended by 2005, c. 30, subsec. 12(3), applicable to taxa- 

tion years that begin after 2004. The subsec. formerly read: 
(4) Notwithstanding a notification to a taxpayer under subsection (3), for the 
purposes of sections 204.6 and 204.7 and Part XI, the taxpayer shall be deemed 
to be a registered investment for each month or part thereof after the notification 
during which an interest in, or a share of the capital stock of, the taxpayer contin- 
ues, by virtue of having been a registered investment, to be a qualified invest- 
ment for a plan or fund referred to in subsection (1). 


(5) Cancellation of revocation — Where a registered invest- 
ment has been notified pursuant to paragraph (3)(a) and within 3 
months from the date of notification it satisfies the Minister that it is 
acceptable for registration under this Part, the Minister may declare 
the notification to be a nullity. 


(6) Successor trust — Where at any time in a year a particular 
trust described in paragraph (2)(a) or (b) has substantially the same 
beneficiaries and can reasonably be regarded as being a continua- 
tion of another trust that was a registered investment in the year or 
the immediately preceding year, for the purposes of this Part, the 
particular trust shall be deemed to be the same trust as the other 
trust. 


(7) Deemed registration of registered investment — Where 
at the end of any month a registered investment could qualify for 
acceptance at that time under subsection (2), it shall be deemed for 
the purposes of section 204.6 to have been registered under the first 
of the following paragraphs under which it is registrable regardless 
of the paragraph under which it was accepted for registration by the 
Minister: 


(a) paragraph (2)(c) or (e), as the case may be; 

(b) paragraph (2)(a); 

(c) paragraph (2)(d) or (f), as the case may be; and 
(d) paragraph (2)(b). 


Definitions [s. 204.4]: “amount” — 248(1); “arm’s length” — 251(1); “business” — 
248(1); “Canada” — 255, Interpretation Act 35(1); “class of shares” — 248(6); “coop- 
erative corporation” — 136(2); “corporation” — 248(1), Interpretation Act 35(1); 
“credit union” — 248(1); “deferred profit sharing plan” — 147(1), 248(1); “em- 
ployer” — 248(1); “fiscal period” — 249.1; “Her Majesty” — /nterpretation Act 35(1); 
“hypothecary” — Quebee Civil Code art. 2660: “immovable” — Quebec Civil Code 
art. 900-907; “insurer” — 248(1): “investment corporation” — 130(3), 248(1); ““Min- 


ister” — 248(1); “month” — Interpretation Act 35(1); “mutual fund corporation” — 
131(8), 248(1); “mutual fund trust” — 132(6)-(7), 248(1); “person”, “prescribed”, 
“property” — 248(1); “province” — Interpretation Act 35(1); “public corporation” — 
89(1), 248(1); “registered investment” -—— 204.4(1), 248(1); “registered retirement in- 
come fund” — 146.3(1), 248(1); “registered retirement savings plan” — 146(1), 
248(1);  “related’ — 251(2)-(6): ‘“‘share”, “taxpayer” — 248(1); “trust” — 104(1), 


248(1), (3). 


204.5 Publication of list in Canada Gazette — Each year the 
Minister shall cause to be published in the Canada Gazette a list of 
all registered investments as of December 31 of the preceding year. 


pore [S. 204.5]: “Minister” — 248(1); “registered investment” — 204.4(1), 
(1). 
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204.6 (1) Tax payable — Where at the end of any month a tax- 
payer that is a registered investment described in paragraph 
204.4(2)(b), (d) or (f) holds property that is not a prescribed invest- 
ment for that taxpayer, it shall, in respect of that month, pay a tax 
under this Part equal to 1% of the fair market value at the time of its 
acquisition of each such property. 


Related Provisions: 204.4(3) and (4) — Revocation of registration; 205 — Applica- 
tion of Part XI; 259 — Proportional holdings in trust property. 


Regulations: 4901 (prescribed investment). 


(2) Tax payable — Where at the end of any month a taxpayer that 
is a registered investment described in paragraph 204.4(2)(a) or (b) 
holds property that is a share, bond, mortgage, hypothecary claim or 
other security of a corporation or debtor (other than bonds, mort- 
gages, hypothecary claims and other securities of or guaranteed by 
Her Majesty in right of Canada or a province or Canadian munici- 
pality), it shall, in respect of that month, pay a tax under this Part 
equal to 1% of the amount, if any, by which 


(a) the total of all amounts each of which is the fair market value 
of such a property at the time of its acquisition 


exceeds 
(b) 10% of the amount by which 


(i) the total of all amounts each of which is the fair market 
value, at the time of acquisition, of one of its properties 


exceeds 


(ii) the total of all amounts each of which is an amount owing 
by the trust at the end of the month in respect of the acquisi- 
tion of real property. 


: _ Proposed Amendment — 204.6(2)(b)(ii) _ oo 


Application: The h 


ables” for “real property”, to come into force on Royal Assent. - 
Technical Notes: See under 124), — 


Related Provisions: 205 — Application of Part XI; 259 — Proportional holdings in 
trust property. 


History: The opening words of subsec. 204.6(2) amended by 2001, c. 17, s. 225, to 
add “, hypothecary claim” and “, hypothecary claims”, in force June 14, 2001. 


(3) Idem — Where at the end of any month a taxpayer that is a 
registered investment described in paragraph 204.4(2)(a) holds real 
property, it shall, in respect of that month, pay a tax under this Part 
equal to 1% of the total of all amounts each of which is the amount 
by which the excess of 


(a) the fair market value at the time of its acquisition of any one 
real property of the taxpayer 


over 


(b) the total of all amounts each of which was an amount owing 
by it at the end of the month on account of its acquisition of the 
real property 


was greater than 10% of the amount by which the total of all 
amounts each of which is the fair market value at the time of its 
acquisition of a property held by it at the end of the month exceeds 
the total of all amounts each of which was an amount owing by it at 
the end of the month on account of its acquisition of real property. 


Proposed Amendment — 204.6(3) 


Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
265(2), will amend subsec. 204.6(3) by substituting “real or immovable property” for 
“real property” in four places, to come into force on Royal Assent. 


Technical Notes: See under 12(4). 


Related Provisions: 205 — Application of Part XI. 


Definitions [s. 204.6]: “amount” — 248(1); “corporation” — 248(1), Jnterpretation 
Act 35(1); “Her Majesty” — Interpretation Act 35(1); “immovable” — Quebec Civil 
Code art. 900-907; “prescribed”, “property” — 248(1); “registered investment” — 
204.4(1), 248(1); “share”, “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3). 


y 18, 2005 draft legislation (Part 3— bijuralism), subsec. 
265(1), will amend subpara. 204.6(2)(b)(ii) by substituting “real property or immov- 


S. 204.8(1) ann 


204.7 (1) Return and payment of tax — Within 90 days from 
the end of each taxation year commencing after 1980, a registered 
investment shall 


(a) file with the Minister a return for the year under this Part in 
prescribed form and containing prescribed information, without 
notice or demand therefor; 


(b) estimate in the return the amount of tax, if any, payable by it 
under this Part for the year; and 


(c) pay to the Receiver General the amount of tax, if any, paya- 
ble by it under this Part for the year. 


Related Provisions: 150.1(5) — Electronic filing. 


Forms: T3RI: Registered investment and income tax return. 


(2) Liability of trustee — Where the trustee of a registered in- 
vestment that is liable to pay tax under this Part does not remit to 
the Receiver General the amount of the tax within the time speci- 
fied in subsection (1), the trustee is personally liable to pay on be- 
half of the registered investment the full amount of the tax and is 
entitled to recover from the registered investment any amount paid 
by the trustee as tax under this section. 


(3) Provisions applicable to Part — Subsections 150(2) and 
(3), sections 152 and 158, subsections 161(1) and (11), sections 162 
to 167 and Division J of Part I are applicable to this Part with such 
modifications as the circumstances require. 


Definitions [s. 204.7]: “amount”, “Minister”, “prescribed” — 248(1); “registered 
investment” — 204.4(1), 248(1); “taxation year” — 249. 


PART X.3 — LABOUR-SPONSORED 
VENTURE CAPITAL CORPORATIONS 


History: The heading “Labour-Sponsored Venture Capital Corporations” before s. 
204.8 amended by 1998, c. 19, s. 50, applicable after February 18, 1997. It formerly 
read: 

Registered Labour-Sponsored Venture Capital Corporations 


Proposed Amendment — Part X.3. 


Federal budget, supplementary information, February 16, 1999: RRSP with- 
drawals under the Home Buyers Ph nd the Lifelong Learning Plan (LLP) 


The HBP and the LLP allow a qua | to withdraw RRSP funds on a tax- 
free basis to purchase a home or t ion. HBP withdrawals are repayable 
over a 15-year period, while LLP v repayable over a 10-year period. To 
the extent that a scheduled repayment ear is not made, it is added in computing 
the participant’s income for the year. _ ie , 


The Quebec government has proposed to allow individuals to withdraw proceeds from 
the redemption of provincial LSVCC shares held within an RRSP, without the provin- 
cial LSVCC credit being recovered if the withdrawal is made under the HBP or the 
LLP. Under existing law, the federal credit will not be recovered in these circum- 
stances. Individuals making such withdrawals are expected to acquire replacement 
shares in annual amounts determined under the existing HBP and LLP repayment 
schedules. These replacement purchases are not eligible for the Quebec LSVCC credit. 
‘Where an individual fails to acquire LSVCC replacement shares, a special Quebec tax 
cent of the shortfall is imposed on the individual to recover the LSVCC credit 
bec provided on-the purchase of the redeemed shares, 


fhe budget proposes that purchases of replacement shares in Quebec LSVCCs likewise 

not be eligible for the federal LSVCC credit. In addition, where an individual fails to 
acquire a replacement share, it is proposed to levy a federal penalty tax that matches 
the special 15 per cent Quebec tax. These proposals will apply from the date the corre- 
sponding Quebec proposals apply. 


Similar changes are not contemplated for federally-registered LSVCCs or LSVCCs 
registered in other provinces. Because shares in Quebec LSVCCs are not normally re- 
deemable until retirement, amounts on which an LSVCC credit was paid will be availa- 
ble for small business-investment for a considerable period of time even if withdrawn 
under the HBP or the LLP for part of that time. In contrast, because shares in federally- 
registered LSVCCs or in LSVCCs registered in other provinces may generally be re- 
deemed without a recovery of the federal credit after eight years, it would be inappro- 
priate to allow the amounts invested in these shares not to be available for small busi- 
ness investment for any length of time in that period. ‘ 


204.8 (1) Definitions — In this Part, 


“annuitant” has the meaning assigned by subsection 146(1); 
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“eligible business entity”, at any time, means a particular entity 
that is 


(a) a prescribed corporation, or 


(b) a Canadian partnership or a taxable Canadian corporation, all 
or substantially all of the fair market value of the property of 
which is, at that time, attributable to 


(i) property used in a specified active business carried on by 
the particular entity or by a corporation controlled by the par- 
ticular entity, 


(11) shares of the capital stock or debt obligations of one or 
more entities that, at that time, are eligible business entities 
related to the particular entity, or 
(iii) any combination of properties described in subparagraph 
(i) or (ii); 
Related Provisions: 256(6), (6.1) — Meaning of “controlled”. 
History: The definition “eligible business entity” in subsec. 204.8(1) amended by 
2000, c. 19, subsec. 54(2), applicable to 1999 et seg. The definition formerly read: 


“eligible business entity”, at any time, means a particular entity that is a Cana- 
dian partnership or a taxable Canadian corporation, all or substantially all of the 
fair market value of the property of which is, at that time, attributable to 
(a) property used in a specified active business carried on by the particular 
entity or by a corporation controlled by the particular entity, 
(b) shares of the capital stock or debt obligations of one or more entities that, 
at that time, are eligible business entities related to the particular entity, or 
(c) any combination of properties described in paragraph (a) or (b); 
Regulations: 4801.02 (prescribed corporation for para. (a)). 


“eligible investment”? of a particular corporation means 


(a) a share that was issued to the particular corporation and that 
is a share of the capital stock of a corporation that was an eligi- 
ble business entity at the time the share was issued, 


(b) a particular debt obligation that was issued to the particular 
corporation by an entity that was an eligible business entity at 
the time the particular debt obligation was issued where 


(i) the entity is not restricted by the terms of the particular 
debt obligation or by the terms of any agreement related to 
that obligation from incurring other debts, 


(i1) the particular debt obligation, if secured, is secured solely 
by a floating charge on the assets of the entity or by a guar- 
antee referred to in paragraph (c), and 


(i) the particular debt obligation, by its terms or any agree- 
ment relating to that obligation, is subordinate to all other 
debt obligations of the entity, except that, where the entity is 
a corporation, the particular debt obligation need not be 
subordinate to 


(A) a debt obligation, issued by the entity, that is pre- 
scribed to be a small business security, or 


(B) a debt obligation owing to a shareholder of the entity 
or to a person related to any such shareholder, 


(c) a guarantee provided by the particular corporation in respect 
of a debt obligation that would, if the debt obligation had been 
issued to the particular corporation at the time the guarantee was 
provided, have been at that time an eligible investment because 
of paragraph (b), or 


(d) an option or a right granted by an eligible business entity that 
is a corporation, in conjunction with the issue of a share or debt 
obligation that is an eligible investment, to acquire a share of the 
capital stock of the eligible business entity that would be an eli- 
gible investment if that share were issued at the time that the 
option or right was granted, 


if the following conditions are satisfied: 


(e) immediately after the time the share or debt obligation was 
issued, the guarantee was provided or the option or right was 
granted, as the case may be, the total of the costs to the particu- 
lar corporation of all shares, options, rights and debt obligations 
of the eligible business entity and all corporations related to it 
and 25% of the amount of all guarantees provided by the partic- 


Income Tax Act 


ular corporation in respect of debt obligations of the eligible 
business entity and the related corporations does not exceed the 
lesser of $15,000,000 and 10% of the shareholders’ equity in the 
particular corporation, determined in accordance with generally 
accepted accounting principles, on a cost basis and without tak- 
ing into account any unrealized gains or losses on the invest- 
ments of the particular corporation, and 


(f) immediately before the time the share or debt obligation was 
issued, the guarantee was provided or the option or right was 
granted, as the case may be, 


(i) the carrying value of the total assets of the eligible busi- 
ness entity and all corporations (other than prescribed labour- 
sponsored venture capital corporations) related to it (deter- 
mined in accordance with generally accepted accounting 
principles on a consolidated or combined basis, where appli- 
cable) did not exceed $50,000,000, and 


(ii) the total of 


(A) the number of employees of the eligible business en- 
tity and all corporations related to it who normally work 
at least 20 hours per week for the entity and the related 
corporations, and 


(B) '/ of the number of other employees of the entity and 
the related corporations, 


did not exceed 500; 
Related Provisions: 204.81(4) — Determination of cost. 


History: Cl. (b)(iii)(A) of “eligible investment” in subsec. 204.8(1) amended by 2005, 
c. 30, s. 13, applicable to taxation years that begin after 2004. The clause formerly 
read: 
(A) a debt obligation issued by the entity that is prescribed to be a small business 
security for the purposes of paragraph (a) of the definition “small business pro- 
perty” in subsection 206(1), or 
The portion of the definition “eligible investment” in s. 204.8 after para. (d) amended 
by 1998, c. 19, s. 51, applicable to property acquired after February 18, 1997. That 
portion of the definition formerly read: 


if, immediately after the time the share or debt obligation was issued, the guaran- 
tee was provided or the option or right was granted, as the case may be, 


(e) the total of the costs to the particular corporation of all shares, options, 
rights and debt obligations of the eligible business entity and all corporations 
related to it and 25% of the amount of all guarantees provided by the partic- 
ular corporation in respect of debt obligations of such eligible business entity 
and any corporation related to it does not exceed the lesser of $10,000,000 
and 10% of the shareholders’ equity in the particular corporation at that 
time, determined in accordance with generally accepted accounting princi- 
ples, on a cost basis and without taking into account any unrealized gains or 
losses on the investments of the particular corporation, 

(f) the carrying value of the total assets of the eligible business entity and all 
corporations related to it (determined in accordance with generally accepted 


accounting principles on a consolidated or combined basis, where applica- 
ble) does not exceed $50,000,000, and 


(g) the number of employees of the eligible business entity and all corpora- 
tions related to it does not exceed 500; 


Para. (a) of “eligible investment” in s. 204.8 amended by 1994, c. 8, subsec. 29(1), to 
delete “that is prescribed for the purposes of subsections 110.6(8) and (9), applicable 
after December 2, 1992. 


Para. (f) of “eligible investment” in s. 204.8 amended by 1994, c. 7, Sch. VIII (1993, c. 
24), subsec. 118(1), to substitute “$50,000,000” for “$35,000,000”, applicable to 1992 
et Seq. 


Regulations: 5100(2) (prescribed small business security for (b)(iii)(A)); 6701 (pre- 
scribed labour-sponsored venture capital corporation, for subpara. (f)(i)). 


“eligible labour body” means a trade union, as defined in the Can- 
ada Labour Code, that represents employees in more than one prov- 
ince, Or an organization that is composed of 2 or more such unions; 


History: “Eligible labour body” added to s. 204.8 by 1994, c. 7, Sch. VIII (1993, c. 
24), subsec. 118(3), applicable to 1992 er seq. 
“labour-sponsored funds tax credit’ — [Repealed] 


History: The definition “labour-sponsored funds tax credit” in s. 204.8 repealed by 
1997, c, 25, subsec. 55(1), applicable after 1995. It formerly read: 


“labour-sponsored funds tax credit” has the meaning assigned by subsection 
127.4(1); 


“national central labour body” — [Repealed] 
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History: “National central labour body” in s. 204.8 repealed by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 118(2); applicable to 1992 et seq. That definition formerly read: 


“national central labour body” means an organization that is composed of not 
fewer than 2 trade unions, as defined in the Canada Labour Code, each of which 
represents employees in more than one province; 


“original acquisition” of a share has the meaning assigned by sub- 
section 127.4(1); 


History: The definition “original acquisition” added to s. 204.8 by 1997, c. 25, subsec. 
55(4), applicable after 1995. 


“original purchaser” — [Repealed] 


History: The definition “original purchaser” in s. 204.8 repealed by 1997, c. 25, sub- 
sec, 55(2), applicable to corporations that are incorporated after March 5, 1996. It for- 
merly read: 


“original purchaser”, in relation to a share, means the individual to whom the 
share was issued; 


“registered labour-sponsored venture capital corporation” — 
[Repealed] 


History: The definition “registered labour-sponsored venture capital corporation” in s. 
204.8 repealed by 1997, c. 25, subsec. 55(1), applicable after 1995. It formerly read: 


“registered labour-sponsored venture capital corporation” means a corporation 
registered under subsection 204.81(1); 


“reserve” means property described in any of paragraphs (a), (b), 
(c), (f) and (g) of the definition “qualified investment” in section 
204; 


“reyoked corporation” means a corporation the registration of 
which has been revoked under subsection 204.81(6); 


Related Provisions: 211.7(1)‘revoked corporation” — Definition for Part XII.5. 


“specified active business”, at any time, means an active business 
that is carried on in Canada where 


(a) at least 50% of the full-time employees employed at that 
time in respect of the business are employed in Canada, and 


(b) at least 50% of the salaries and wages paid to employees 
employed at that time in respect of the business are reasonably 
attributable to services rendered in Canada by the employees; 
History: The definition “specified active business” in s. 204.8 amended by 1998, c. 
19, s. 209, applicable after 1988. It formerly read: 
“specified active business”, at any time, means an active business that is carried 
on in Canada where, at that time, 
(a) at least 50% of the full-time employees employed in respect of the busi- 
ness are employed in Canada, and 


(b) at least 50% of the salaries and wages paid to employees employed in 
respect of the business are reasonably attributable to services rendered in 
Canada by the employees. 


“specified individual”, in respect of a share, means an individual 
(other than a trust) whose labour-sponsored funds tax credit (as de- 
fined by subsection 127.4(6)) in respect of the original acquisition 
of the share is not nil or would not be nil if this Act were read 
without reference to paragraphs 127.4(6)(b) and (d). 
History: The definition “specified individual” in s. 204.8 amended by 1997, c. 25, 
subsec. 55(3), applicable after 1995. It formerly read: 
“specified individual”, in respect of a share, means an individual (other than a 
trust) whose labour-sponsored funds tax credit for a taxation year would take 
into account the amount of consideration paid to acquire, or to subscribe for, the 
share if the information return described in paragraph 204.81(6)(c) in respect of 
the share were filed as required under paragraph 127.4(3)(b). 
The definition “specified individual” added to s. 204.8 by 1994, c. 8, subsec. 29(2), 
applicable after December 2, 1992. 


“start-up period” of a corporation means 

(a) subject to paragraph (c), in the case of a corporation that first 
issued Class A shares before February 17, 1999, the corpora- 
tion’s taxation year in which it first issued those shares and the 
four following taxation years, 

(b) subject to paragraph (c), in the case of a corporation that first 
issues Class A shares after February 16, 1999, the corporation’s 
taxation year in which it first issues those shares and the follow- 
ing taxation year, or 


S. 204.8(2) 


(c) where a corporation files an election with its return under 

this Part for a particular taxation year of the corporation that 

ends after 1998 and that is referred to in paragraph (a) or (b), the 

period, if any, consisting of the taxation years referred to in par- 

agraph (a) or (b), as the case may be, other than the particular 

year and all taxation years following the particular year. 
History [204.8(1)“start-up period”): The definition “start-up period” added to 
subsec. 204.8(1) by 2000, c. 19, subsec. 54(3), applicable after 1997. 


History [204.8(1)]: Section 204.8 renumbered as subsec. 204.8(1) by 2000, c. 19, 
subsec. 54(1), applicable to 1999 er seq. 


(2) When venture capital business discontinued — For the 
purposes of section 127.4, this Part and Part XII.5, a corporation 
discontinues its venture capital business 


(a) at the time its articles cease to comply with paragraph 
204.81(1)(c) and would so cease to comply if it had been incor- 
porated after December 5, 1996; 


(b) at the time it begins to wind-up; 


(c) immediately before the time it amalgamates or merges with 
one or more other corporations to form one corporate entity 
(other than an entity deemed by paragraph 204.85(3)(d) to have 
been registered under this Part); 


(d) at the time it becomes a revoked corporation, if one of the 
grounds on which the Minister could revoke its registration for 
the purposes of this Part is set out in paragraph 204.81(6)(a.1); 
or 


(e) at the first time after the revocation of its registration for the 
purposes of this Part that it fails to comply with any of the provi- 
sions of its articles governing its authorized capital, the manage- 
ment of its business and affairs, the reduction of paid-up capital 
or the redemption or transfer of its Class A shares. 


Proposed Amendment — Asset purchase merger 
Letter from Dept. of Finance, October 17, 2005: 
Dear [xxx]: 
I am writing in response to your letter of September 26. 2005. requesting that subsec- 
tion 204.8(2) of the Income Tax Act (the “Act”) be amended in order to accommodate 


“asset purchase mergers” involving labour-sponsored venture capital corporations to 
occur without triggering any penalty tax under Part X.3 of the Act. 


As you state in your letter, it is the intention of a number of existing LSVCCs, all 
managed by [xxx], to consolidate their operations. It is intended that they do this. gen- 
erally, in three steps. First, one LSVCC (the “Continuing Fund’) will purchase, at fair 
market value, all the assets of one or more LSVCCs (each such LSVCC. a “Terminat- 
ing Fund”) in exchange for Class A shares of the Continuing Fund. Once this is done, 
the Terminating Fund will redeem the shares of its individual investors, providing, as 
payment for the redemption, the Class A shares of the Continuing Fund. Afterward. the 
shell Terminating Fund will be wound up or dissolved. You have informed us that you 
have obtained a ruling from the Canada Revenue Agency that such a transaction will 
qualify as a “merger” under subsection 204.85(3) of the Act so that the Continuing 
Fund will, for the purpose of the LSVCC rules, be treated as a continuation of both the 
Continuing Fund and the Terminating Fund and that there will be no recovery of the 
labour-sponsored funds tax credit from the existing investors in the Terminating Fund. 


You have informed us that, in order to complete the merger, the articles of incorpora- 
tion of the Continuing Fund will have to be amended to allow for Class A shares to be 
issued to a corporation, and to allow a transfer of those Class A shares from the Termi- 
nating Fund to the individual investors of the Terminating Fund. However, if the Con- 
tinuing Fund amends its articles in this way, under the present wording of the Act. 
paragraph 204.8(2)(a) (which, in conjunction with section 204.841, levies a penalty tax 
on a registered LSVCC if its articles cease to comply with paragraph 204.81(1)(c)) will 
be triggered. 

The “asset purchase merger” transaction described in your letter does not appear to 
contravene the tax policy underlying the labour-sponsored funds tax credit program. 
Consequently, we are prepared to recommend to the Minister of Finance modifications 
to the income tax provisions concerning the labour-sponsored funds tax credit that 
would permit, without triggering a penalty tax under section 204.841, a Continuing 
Fund to issue, in the course of an asset purchase merger of the Continuing Fund and the 
Terminating Fund, its Class A shares to a Terminating Fund in exchange for the net 
assets of the Terminating Fund if those Class A shares of the Continuing Fund are 
transferred to the Terminating Fund’s Class A shareholders upon the redemption by the 
terminating fund of the Class A shares of the Terminating Fund. We would also recom- 
mend that those modifications be made effective in respect of asset purchase mergers 
completed after 2004. 

While we cannot offer any assurance that our recommendation in this matter will be 
accepted, we hope our statement of intent in this matter will be helpful in responding to 
your concern. 
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Thank you for writing, 
Yours sincerely, 
Brian Emewein — 

_ Director, Tax Legislation Division, Ta: 


Related Provisions: 127.4(1.1) — Application to labour-sponsored funds tax credit; 
204.841 — Penalty tax on discontinuance of venture capital business; 211.8(1.1) — 
Rule applies to 211.8(1). 


(3) Date of issue of Class A shares — For the purposes of this 
Part and subsection 211.8(1), in determining the time of the issue or 
the original acquisition of Class A shares, identical Class A shares 
held by a person are deemed to be disposed of by the person in the 
order in which the shares were issued. 


Related Provisions: 211.8(1.1) — Rule applies to 211.8(1). 


History: Subsecs. 204.8(2) and (3) added by 2000, c. 19, subsec. 54(4), applicable 
after February 16, 1999. 

Definitions [s. 204.8]: ‘active business”, “amount”, “business” — 248(1); “Can- 
ada” — 255, Interpretation Act 35(1); “Canadian partnership” — 102, 248(1); ‘“con- 
trolled” — 256(6), (6.1); “corporation” — 248(1), Interpretation Act 35(1); “eligible 
business entity”, “eligible investment’ — 204.8(1); “employed”, “employee”, “indivi- 
dual”, “Minister” — 248(1); “original acquisition” — .127.4(1), 204.8(1); “paid-up cap- 
ital’* — 89(1), 248(1); “person”, “prescribed”, “property” — 248(1); “province” — In- 
terpretation Act 35(1); “related” — 251(2)-(6); “revoked corporation” — 204.8(1); 
“security” — Interpretation Act 35(1); “share”, “shareholder” — 248(1); “specified ac- 
tive business” — 204.8(1); “taxable Canadian corporation” — 89(1), 248(1); “taxation 
year’ — 249; “trust” — 104(1), 248(1), (3). 


204.81 (1) Conditions for registration — The Minister may 
register a corporation for the purposes of this Part if, in the opinion 
of the Minister, it complies with the following conditions: 


(a) the corporation has applied in prescribed form to the Minister 
for registration; 


(b) the corporation was caused to be incorporated under the 
Canada Business Corporations Act by an eligible labour body; 
and 


(c) the articles of the corporation provide that 


(1) the business of the corporation is restricted to assisting the 
development of eligible business entities and to creating, 
maintaining and protecting jobs by providing financial and 
managerial advice to such entities and by investing funds of 
the corporation in eligible investments and reserves, 


(ii) the authorized capital of the corporation shall consist 
only of 


(A) Class A shares that are issuable only to individuals 
(other than trusts) and trusts governed by registered retire- 
ment savings plans, that entitle their holders 


(I) to receive notice of and, subject to the Canada Bus- 
iness Corporations Act, to attend and vote at all meet- 
ings of the shareholders of the corporation, 


(II) to receive dividends at the discretion of the board 
of directors of the corporation, and 


(IID) to receive, on dissolution of the corporation, all 
the assets of the corporation that remain after payment 
of all amounts payable to the holders of all other clas- 
ses of shares of the corporation, 


(B) Class B shares that are issuable only to and may be 
held only by eligible labour bodies, that entitle each of 
those shareholders 


(I) to receive notice of and, subject to the Canada Bus- 
iness Corporations Act, to attend and vote at all meet- 
ings of the shareholders of the corporation, and 


(II) to receive, on dissolution of the corporation, an 
amount equal to the amount of the consideration re- 
ceived by the corporation on the issue of the Class B 
shares, 


but that do not entitle them to receive dividends, and 


Income Tax Act 


(C) any additional classes of shares that are authorized, if 
the rights, privileges, restrictions and conditions attached 
to the shares are approved by the Minister of Finance, 


(iii) the business and affairs of the corporation shall be man- 
aged by a board of directors, at least ' of whom are ap- 
pointed by the Class B shareholders, 


(iv) the corporation shall not reduce its paid-up capital in re- 
spect of a class of shares (other than Class B shares) other- 
wise than by way of a redemption of shares of the corpora- 
tion or in such other manner_.as is prescribed, 


(v) the corporation shall not redeem a Class. A share in re- 
spect of which an information return described in paragraph 
(6)(c) has been issued unless 


(A) where the share is held by the specified individual in 
respect of the share, a spouse or common-law partner or 
former spouse or common-law partner of that individual 
or a trust governed by a registered retirement savings plan 
or registered retirement income fund under which that in- 
dividual, spouse or common-law partner is the annuitant, 


(I) a request in writing to redeem the share is made by 
the holder to the corporation and the information re- 
turn referred to in paragraph (6)(c) has been returned 
to the corporation, or 


(II) [Repealed] 


(If) the corporation is notified in writing that the 
specified individual in respect of the share became dis- 
abled and permanently unfit for work or terminally ill 
after the share was issued, 


(B) there is no specified individual in respect of the share, 
(C) [Repealed] 


(D) the corporation is notified in writing that the share is 
held by a person on whom the share has devolved as a 
consequence of the death of 


(1) a holder of the share, or 


(IT) an annuitant under a trust governed by a registered 
retirement savings plan or registered retirement. in- 
come fund that was a holder of the share, 


(E) the redemption occurs more than 8 years after the day 
on which the share was issued, or 


Proposed Amendment — 204.81(1)(c)(v)(E) 
| GE) the’tedetn ton oechis 2 
(1) more than eight years after the day on which the _ 
share was issued, or os 
(Il) if the day that is eight years after that i cis 
in February or March of a calendar year, in February 


or on March Ist of that calendar year but not mo 
than 31 days Before that day, or 
Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. 


169(1), will amend cl, 204.81(1)(c)(v)(E) to read as above, applicable after February | 


6, 2000 to corporations incorporated ; 
Technical Notes: Section 204.81 sets out the conditions for the registration of 
labour-sponsored venture capital corporations (LSVCCs). Subsection 204.81(1) per- 
mits the Minister of National Re register a corporation as an LSVCC under 
Part X.3 if its articles satisfy specified conditions, and other requirements are met. 
Subparagraph 204.81(1)(c)(v) sets out the requirements of a federally-registered 
LSVCC’s articles regarding the circumstances in which the LSVCC may redeem 
shares of its capital stock. The current rule generally provides, pursuant to clause — 
204.81 (1)(c)(v)(E), a minimum holding period of eight years for corporations that ar 
incorporated after March 5, 1996, -— ., i... 


tered LSVCC provide that the LSVCC shall not redeem its shares unless the 
Hon occurs either =, 7... 


Clause 204.8 1(1)(c)(v)(E) is amended to require that the articles of a federally-regis- : 
ie 


comes 


* More than eight years after the day on which the share was issued, or 


years after the day on which the share was issued. 


resi Finance news release 2000-009, February 7, 2000 Se pader 
L8(1)(a). i 


* in February or on March 1* but not more than 31 days before the day that is eight _ 
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(F) the holder of the share has satisfied such other condi- 
tions as are prescribed, 


(vi) [Repealed] 


(vii) the corporation shall not register a transfer of a Class A 
share by the specified individual in respect of the share, a 
spouse or common-law partner of the specified individual or 
a trust governed by a registered retirement savings plan or 
registered retirement income fund under which the specified 
individual or spouse or common-law partner is the annuitant, 
unless 


(A) no information return has been issued under para- 
graph (6)(c) in respect of the share, 


(B) [Repealed] 


(C) the transfer is to the specified individual, a spouse or 
common-law partner or former spouse or common-law 
partner of the specified individual or a trust governed by a 
registered retirement savings plan or registered retirement 
income fund under which the specified individual or the 
spouse or common-law partner or former spouse or com- 
mon-law partner of the specified individual is the 
annuitant, 


(D) the corporation is notified in writing that the transfer 
occurs as a consequence of the death of the specified indi- 
vidual or a spouse or common-law partner of the speci- 
fied individual, 


(E) the corporation is notified in writing that the transfer 
occurs after the specified individual dies, 


(F) [Repealed] 


(G) the corporation is notified in writing that the specified 
individual became disabled and permanently unfit for 
work or terminally ill after the share was issued and 
before the transfer, or 


(H) such other conditions as are prescribed are satisfied; 


(viii) the corporation shall not pay any fee or remuneration to 
a shareholder, director or officer of the corporation unless the 
payment was approved by a resolution of the directors of the 
corporation, and 


(ix) the corporation shall not make any investment in an eli- 
gible business entity with which the corporation or any of the 
directors of the corporation does not deal at arm’s length 
unless 


(A) the corporation would deal at arm’s length with the 
eligible business entity but for the corporation’s interest 
as the holder of eligible investments in such entity, or 


(B) the investment was approved by special resolution of 
the shareholders of the corporation before the investment 
was made. 


Related Provisions: 131(8)— Prescribed LSVCC ‘deemed to be a mutual fund 
corporation; 131(11) — Rules respecting prescribed LSVCCs; 204.81(1.1), (1.2) — 
Application before 2004; 204.81(6)(a), (a.1) — Revocation of registration for failure to 
comply with conditions; 211.7 — Recovery of credit from provincial LSVCCs; 
211.8(1) — Clawback of credit on disposition of approved share; 211.9(a)(ii) — Re- 
fund of clawback; 248(1)“registered labour-sponsored venture capital corporation” — 
Definition of RLSVCC for entire Act; 248(8)— Occurrences as a consequence of 
death. 


History: The opening words of cl. 204.81(1)(c)(v)(A) amended by 2000, c. 12, s. 137, 
applicable to 2001 et seg., in force July 31, 2000. See also the transitional rules repro- 
duced under 248(1)“common-law partner”. The opening words formerly read: 


(A) where the share is held by the specified individual in respect of the share, a 
spouse or former spouse of that individual or a trust governed by a registered 
retirement savings plan or registered retirement income fund under which that 
individual or spouse is the annuitant, 


Subpara. 204.81(1)(c)(vii) amended by 2000 pc..12,.Sch.+2; S.1,,t0 replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 ef seq., m force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1 )*common-law 
partner”. 


S. 204.81(1) 


Cl. 204.81(1)(c)(ii)(C) amended by 1998, c. 19, s. 52, applicable after 1996. Cl. 
204.81(1)(c)(ii)(C) formerly read: 


(C) such additional classes of shares without voting rights (except as may be 
required by law) as are authorized, where the rights, privileges, restrictions and 
conditions attached to the shares are determined by the boar: of directors of the 
corporation and approved by the Minister of Finance, 


Cl. 204.81(1)(c)(ii)(B), subpara. (c)(iii), the opening words of subpara. (c)(v), subcl. 
(c)(v)(A)(L), cl. (c)(v)(E) amended, subcl. (c)(v)(A)(ID, cl. (c)(v)(C), subpara. (c)(v1) 
and cl. (c)(vii)(B) repealed, by 1997, c. 25, subsecs. 56(1)-(8), applicable to corpora- 
tions that are incorporated after March 5, 1996. Those provisions formerly read: 


(B) Class B shares that are issuable only to and may be held only by the eligible 
labour body that caused the corporation to be incorporated and that entitle the 
eligible labour body 


(I) to receive notice of and, subject to the Canada Business Corporations 
Act, to ‘attend and vote at all meetings of the shareholders of the corporation, 
and 


(II) to receive, on dissolution of the corporation, an amount equal to the 
amount of the consideration received by the corporation on the issue of the 
Class B shares, 


but that do not entitle the eligible labour body to receive dividends, and 


(iii) the business and affairs of the corporation shall be managed by a board of 
directors at least '/2 of whom are appointed by the eligible labour body that 
caused the corporation to be incorporated, 


(v) subject to the provision described in subparagraph (vi), the corporation may 
redeem a Class A share in respect of which an information return described in 
paragraph (6)(c) has been issued only if 


(1) a request in writing to redeem the share is made by the holder to the corpora- 
tion within 60 days after the day on which the share was issued to the original 
purchaser and the information return referred to in paragraph (6)(c) has been 
returned to the corporation, 


(I) the corporation is notified in writing that the specified individual in respect 
of the share has retired from the workforce or ceased to be resident in Canada, or 


(C) the time of redemption is on or after the day on which the specified indivi- 
dual in respect of the share attained, or would, but for death, have attained the 
age of 65 years, 


(E) the redemption occurs more than 5 years after the day on which the share 
was issued, or 


(vi) unless a Class A share has been issued and outstanding for at least 2 years, 
the corporation shall not be permitted to redeem the share solely because the 
specified individual in respect of the share attains 65 years of age or the corpora- 
tion is notified that the specified individual 


(A) has retired from the workforce, or 


(B) has ceased to be resident in Canada, 


(B) the transfer occurs more than 5 years after the day on which the share was 
issued, 
Cl. 204.81(1)(c)(vii)(E) amended and cl. (F) repealed, by 1997, c. 25, subsec. 56(9), 
applicable to corporations that are incorporated after December 5, 1996. Those cls. for- 
merly read: 
(E) the corporation is notified in writing that the transfer occurs after the speci- 
fied individual dies, retires from the workforce or ceases to be resident in 
Canada, 


(F) the specified individual attains 65 years of age, 
The opening words of para. 204.81(1)(c) amended by 1994, c. 8, subsec. 30(1), appli- 
cable after 1988. They formerly read: 

(c) the articles of incorporation of the corporation provide that 
The opening words of cl. 204.81(1)(c)(ii)(A), that portion of subpara. 204.81(1)(c)(ii) 
following subcl. (A)(II) repealed, and subparas. 204.81(c)(v) to (vii) amended, by 
1994, c. 8, subsecs. 30(2) to (4), applicable after December 2, 1992 except that, where 
a corporation was registered under subsec. 204,81(1) before December 3, 1992, the 
amendment applies to the corporation on and after the earlier of 

(a) November 30, 1994, and 

(b) the first day after December 2, 1992 on which the articles of incorporation of 

the corporation are amended. 
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The substituted and repealed portions formerly read: 


(A) Class A shares that are issuable only to individuals (other than trusts), that 
entitle the holders thereof 


and that, where an information return described in paragraph (6)(c) was issued 
in respect thereof, are redeemable or transferable only in the circumstances de- 
scribed in subparagraph (v) or (vii), as the case may be. 


(v) subject to the provision described in subparagraph (vi), the corporation may 
redeem a Class A share in respect of which an information return described in 
paragraph (6)(c) was issued only if the corporation is requested in writing by the 
holder of the share to redeem it and 


(A) where the share is held by the original purchaser, 


(I) the request is made within 60 days after the day on which the share 
was issued to the original purchaser, the information return referred to in 
paragraph (6)(c) was returned to the corporation and the share is not 
held as an investment of a registered retirement savings plan, or 


(II) the corporation is notified in writing that the original purchaser has 
retired from the workforce, has attained 65 years of age, has ceased to 
be a resident of Canada or has, after acquiring the share, become dis- 
abled and permanently unfit for work or become terminally ill, 
(B) where the holder of the share is not the original purchaser, the time of 
redemption is on or after the day on which the original purchaser attained, or 
would, but for death. have attained the age of 65 years, 
(C) the share is held by an individual who notifies the corporation in writing 
that the share has devolved on the individual as a consequence of the death 
of a shareholder of the corporation, 
(D) the share is held as an investment of a registered retirement savings plan 
under which the original purchaser or the original purchaser’s spouse is the 
annuitant and the original purchaser has died or, where the original pur- 
chaser is living, the corporation is notified in writing that the original 
purchaser 
(I) has retired from the workforce or has attained 65 years of age, 
(II) has, after acquiring the share, become disabled and permanently un- 
fit for work or become terminally ill, or 
(IIT) has ceased to be a resident of Canada, 
(E) the share is held as an investment of a registered retirement savings plan 
under which the original purchaser or the original purchaser’s spouse is not 
an annuitant and the time of redemption is on or after the day on which the 
original purchaser attained, or would, but for death, have attained the age of 
65 years, 


(F) the redemption occurs more than 5 years after the day on which the share 
was issued, or 


(G) the holder of the share has satisfied such other conditions as are 
prescribed, 


(vi) the corporation shall not, because of the original purchaser of a share de- 
scribed in subparagraph (v) 


(1) having retired from the workforce, 
(ii) having attained 65 years of age, or 
(iii) having ceased to be a resident of Canada, 
redeem the share until it has been issued and outstanding for at least 2 years, 


(vii) the corporation shall not register a transfer by the original purchaser, or by a 
registered retirement savings plan under which the original purchaser or the orig- 
inal purchaser’s spouse is the annuitant, of a Class A share in respect of which an 
information return described in paragraph (6)(c) was issued, except where the 
transfer occurs more than 5 years after the day on which the share was issued, or 
where the corporation is notified in writing that the share is being transferred 


(A) to be held as an investment of a registered retirement savings plan under 
which the original purchaser or the original purchaser’s spouse is the 
annuitant, 


(B) as a consequence of the death of the original purchaser, 
(C) at a time when the original purchaser 
(I) has retired from the workforce or has attained 65 years of age, 


(II) has, after acquiring the share, become disabled and permanently un- 
fit for work or become terminally ill, or 


(III) has ceased to be a resident of Canada, or 
(D) in accordance with such other conditions as are prescribed, 


“Eligible labour body” substituted for “national central labour body” in para. (b), cl. 
(c)(ii)(B) and subpara. (c)(iii) of subsec. 204.81(1) by 1994, c. 7, Sch. VIII Choo Sere: 
24), s. 119, applicable to 1992 er seq. 


Regulations: 6706 (prescribed conditions for 204.81(1)(c)(v)(G)). 


Forms: T5005: Application to register a labour-sponsored venture capital corporation. 


Income Tax Act 


Proposed Addition — 204.81(1.1), (1.2) 


(1.1) Corporations incorporated before March 6, 1996 — 
In applying clause (1)(c)(v)(E) in relation to any time before 2004 
in respect of a corporation incorporated before March 6, 1996, the 
references in that clause to “eight” are replaced with references to 
“five” if, at that time, the relevant statements in the corporation’s 
atticlés refetto ‘live’... | a Pe i 


(1.2) Deemed provisions in articles — In applying subsec- 
tion (1) in relation to any time before 2004, to a corporation incor- 
porated before February 7, 2000, if the articles of the corporation 
comply with subclause (1)(c)(v)(E)(D) (as modified, where rele- 
vant, by subsection (1.1)), those articles are deemed to provide the 
statement required by subclause (1)(c)(v)(E)(ID. 

Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
169(2), will add subsecs. 204.81(1.1) and (1.2), applicable after February 6, 2000. 
Technical Notes: However, federally-registered LSVCCs that were incorporated 
before March 6, 1996 may contain statements in their articles that provide that the 
LSVCC shall not redeem certain of its shares unless the redemption occurs more than 
five years after the day on which such a share was issued. New subsection 
204.81(1.1) provides that in applying clause 204.81(1)(c)(v)(B), at any time before 
2004, in respect of a corporation incorporated before March 6, 1996, the references 
in that clause to the word “eight” are replaced with references to the word “five” if, 
at that time, the relevant statements in the corporation’s articles refer to the word 
“five”. This is intended to ensure that the extended (February, or March 1) redemp- 
tion provisions required of a federally-registered LSVCC’s articles apply equally to 
shares originally subject to a minimum five year holding period and those subject to 
a minimum eight year holding period. _ 

New subsection 204.81(1.2) is a transitional rule that provides a federally-registered 
LSVCC, incorporated before February 7, 2000, with a reasonable amount of time to 
amend ifs articles as required by clause 204.81(1)(c)(v)(E). Subsection 204.81(1.2) 
provides that, in applying subsection 204.81(1) at any time before 2004 to such an 
LSVCC, if the LSVCC’s articles comply with subclause 204.81(1)(c\v)(E)(D (as 
modified by subsection 204.81(1.1)) those articles are deemed to provide the state- 
ment required by subclause 204.81(1)(c)\(v\ME)UD. 

New subsections 204.81(1.1) and (1.2) apply after February 6, 2000. These amend- 
ments are part of a set of amendments, announced by the Minister of Finance (News 
Release 2000-009. dated February 7. 2000 {reproduced under 211.8(1)(a)B(i)(B), 
(C) — ed.]} concerning the redemption requirements for federally-registered 
LSVCCs. For information on a related amendment, see the commentary to subsec- 
tion 211.8(1). ; Ce 


(2) Registration number — On registering a corporation under 
subsection (1), the Minister shall assign to it a registration number. 


(3) Successive registrations — Where an eligible labour body 
causes more than one corporation to be registered under this Part, 
for the purposes of paragraph (6)(h) and section 204.82, each of 
those corporations shall be deemed 


(a) to have issued a Class A share at the earliest time any such 
corporation issued a Class A share, 


and, where the corporation did not exist at the time referred to in 
paragraph (a), 


(b) to have been in existence during the particular period begin- 
ning immediately before that time and ending immediately after 
the corporation was incorporated, and 


(c) to have had, throughout the particular period, fiscal periods 
ending on the same calendar day in each year in the particular 
period as the calendar day on which its first fiscal period after it 
was incorporated ended. 


History: “Eligible labour body” substituted for “national central labour body” in sub- 
sec. 204.81(3) by 1994, c. 7, Sch. VIII (1993, c. 24), s. 119, applicable to 1992 et seg. 


(4) Determination of cost — For the purposes of this Part, the 
cost at any time to a corporation of an eligible investment that is a 
guarantee shall be deemed to be 25% of the amount of the debt 
obligation subject to the guarantee at that time. 


(5) Registration date — Where the Minister registers a corpora- 
tion for the purposes of this Part, the corporation shall be deemed to 
have become so registered on the later of 


(a) the day the application for registration of the plan is received 
by the Minister, and 
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(b) where in the application for registration a day is specified as 
the day on which the registration is to take effect, that day. 


(6) Revocation of registration — The Minister may revoke the 
registration of a corporation for the purposes of this Part where 


(a) the articles of the corporation do not comply with paragraph 
(1)(c) and would not comply with that paragraph if the corpora- 
tion had been incorporated after December 5, 1996; 


(a.1) the corporation does not comply with any of the provisions 
of its articles described in paragraph (1)(c), except where there 
would be no failure to comply if the provisions of its articles 
were consistent with the articles of a corporation that would be 
permitted to be registered under this Part if it had been incorpo- 
rated after December 5, 1996; 


(b) an individual acquires or irrevocably subscribes and pays for 
a Class A share of the capital stock of the corporation in the 
period beginning on the 61st day of a calendar year and ending 
on the 60th day of the following calendar year and the corpora- 
tion fails to file with the Minister an information return in pre- 
scribed form containing prescribed information before April of 
that following calendar year; 


(c) an individual acquires or irrevocably subscribes and pays for 
a Class A share of the capital stock of the corporation in the 
period beginning on the 61st day of a calendar year and ending 
on the 60th day of the following calendar year and the corpora- 
tion fails to issue to the individual before April of that following 
calendar year an information return in prescribed form stating 
the amount of the consideration paid for the share in that period; 


(d) the corporation issues more than one information return de- 
scribed in paragraph (c) in respect of the same acquisition of or 
subscription for a Class A share; 


(e) the financial statements of the corporation presented to its 
shareholders are not prepared in accordance with generally ac- 
cepted accounting principles; 


(f) the corporation fails within 6 months after the end of any 
taxation year to have an independent valuation of its shares 
made as of the end of that year; 


(g) [Repealed] 


(h) the corporation does not pay the tax or penalty payable under 
section 204.82 by it on or before the day on or before which that 
tax or penalty is required to be paid, 


(i) tax was payable under subsection 204.82(3) by the corpora- 
tion for 3 or more taxation years; 


(j) the corporation provides a guarantee that is an eligible invest- 
ment and fails to maintain, at any time during the term of the 
guarantee, a reserve equal to the cost to the corporation of the 
guarantee at that time; 


(k) the corporation pays a fee or commission in excess of a rea- 
sonable amount in respect of the offering for sale, or the sale, of 
its shares; or 


(1) the corporation has a monthly deficiency in 18 or more 
months in any 36-month period. 
Related Provisions: 127.4(6)(b) — No labour-sponsored funds tax credit unless 
return under 204.81(6)(c) filed with tax return; 204.8(1)‘revoked corporation”, 
211.7(1)“revoked corporation” — Corporations whose registration has been revoked; 
204.81(4) — Determination of cost; 204.81(7), (8) — Notice of intent to revoke regis- 
tration; 204.81(8.1) — Voluntary de-registration. 


History: Para. 204.81(6)(g) repealed by 2000, c. 19, subsec. 55(1), applicable after 

February 16, 1999. Para. (g) formerly read: 
(g) at any time in any of the first 5 taxation years of the corporation beginning 
with the taxation year in which the corporation first issues a Class A share, the 
corporation does not have eligible investments or reserves the cost to the corpo- 
ration of which equals or is greater than 80% of the amount by which the total 
consideration received by it for Class A shares issued by it before that time ex- 
ceeds the total of all amounts paid by it before that time to its shareholders as a 
return of capital on such shares; 


Paras. 204.81(6)(a) and (a.1) amended by 1997, c. 25, subsec. 56(10), applicable after 
March 5, 1996. Paras. (a) and (a.1) formerly read: 


(a) the articles of the corporation do not comply with paragraph (1)(c); 


S. 204.82(1)(a) 


(a.1) the corporation does not comply with any of the provisions of its articles of 
incorporation described in paragraph (1)(c): 


Paras. 204.81(6)(a), (a.1) substituted for para. (a) by 1994, c. 8, subsec. 30(5), applica- 
ble after 1988. Para. (a) formerly read: 


(a) the corporation fails to comply with any of the provisions of its articles of 
incorporation described in paragraph (1)(c); 


Forms: T2152: Part X.3 tax return for an LSVCC; T2152-SCH1: Calculating tax 
under subsec. 204.82(2); T2152A: Part X.3 tax return and request for a refund for an 
LSVCC: T5006: Statement of registered LSVCC class A shares; T5006 Summ: Sum- 
mary of registered LSVCC Class A shares. 


(7) Notice of intent to revoke registration — Where the Min- 
ister proposes to revoke the registration of a corporation under sub- 
section (6), the Minister shall, by registered mail, give notice to the 
corporation of the proposal. 


Related Provisions: 244(5) — Proof of service by mail; 248(7)(a) — Mail deemed 
received on day mailed; 204.81(9) — Appeal of decision to revoke registration. 


(8) Idem — Where the Minister gives notice under subsection (7) 
to a registered labour-sponsored venture capital corporation, the 
Minister may, after the expiration of 30 days after the day of mail- 
ing of the notice, or after the expiration of such extended period 
after the day of mailing as the Federal Court of Appeal or a judge 
thereof, on application made at any time before the determination of 
any appeal under subsection (9) from the giving of the notice, may 
fix or allow, publish a copy of the notice in the Canada Gazette 
and, on the publication of a copy of the notice, the registration of 
the corporation is revoked. 


(8.1) Voluntary de-registration — Where at any time the Min- 
ister receives a certified copy of a resolution of the directors of a 
corporation seeking the revocation of the corporation’s registration 
under this Part, 


(a) the registration is revoked at that time; and 


(b) the Minister shall, with all due dispatch, give notice in the 
Canada Gazette of the revocation. 


Related Provisions: 204.81(6) — Revocation of registration; 204.8 1(8.2) — Actual 
date of receipt applies. 


(8.2) Application of subsection 248(7) — Subsection 248(7) 
does not apply for the purpose of subsection (8.1). 


History: Subsecs. 204.81(8.1) and (8.2) added by 2000, c. 19, subsec. 55(2), applica- 
ble to resolutions received by the Minister of National Revenue after June 29, 2000. 


(9) Right of appeal — Where the Minister refuses to accept a cor- 
poration for registration under subsection (1) or gives notice of a 
proposal to revoke the registration of a corporation under subsec- 
tion (7), the corporation may appeal to the Federal Court of Appeal 
from the decision or from the giving of the notice. 


Related Provisions: 168(3) — Parallel rule for appeal of revocation of charity 
registration. 

Definitions [s. 204.81]: “amount” — 248(1); “annuitant” — 146(1), 204.8(1); 
“arm’s length’ — 251(1);. “business” — 248(1); “Canada” — 255, Interpretation Act 
35(1); “class of shares” — 248(6); “common-law partner” — 248(1); “consequence of 
the death” — 248(8); “corporation” — 248(1), Interpretation Act 35(1); ‘“‘dividend” — 
248(1); ‘eligible business entity”, “eligible investment”, “eligible labour body” — 
204.8(1); “Federal Court of Appeal” — Federal Courts Act s. 3, “fiscal period” — 
249.1: “individual”, “Minister” — 248(1); “month” — Interpretation Act 35(1); “of- 
ficer’” — 248(1); “paid-up capital” — 89(1), 248(1); “person”, “prescribed”, “regis- 
tered labour-sponsored venture capital corporation” — 248(1); “registered retirement 
income fund” — 146.3(1), 248(1); “registered retirement savings plan” — 146(1), 
248(1); “reserve” — 204.8(1); “share”, “shareholder” — 248(1); “specified indivi- 
dual” — 204.8(1); “taxation year” — 249; “trust” — 104(1), 248(1), (3): “writing > — 
Interpretation Act 35(1). 


204.82 (1) Recovery of credit — Where, at any time that is both 
in a taxation year included in the start-up period of a corporation 
that was registered under this Part and before its venture capital 
business is first discontinued, 


(a) 80% of the amount, if any, by which the total consideration 
received by it for Class A shares issued by it before that time 
exceeds the total of all amounts paid by it before that time to its 
shareholders as a return of capital on such shares 
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exceeds 


(b) the total of all amounts each of which is the cost to the cor- 
poration of an eligible investment or reserve of the corporation 
at that time, 


the corporation shall pay a tax under this Part for the year equal to 
the amount determined by the formula 


(A X 20%) —B 
where 


A is the greatest amount by which the amount determined under 
paragraph (a) exceeds the amount determined under paragraph 
(b) for the year, and 


B_ is the total of all taxes payable under this subsection by the cor- 
poration for preceding taxation years. 


Related Provisions: 204.81(4) — Determination of cost; 257 — Formula cannot 
calculate to less than zero. 


History: The opening words of subsec. 204.82(1) amended by 2000, c. 19, subsec. 
56(1), applicable to 1999 et seg. The opening words formerly read: 


Where, at any time in a taxation year referred to in paragraph 204.81(6)(g) of a 
corporation that was registered under this Part, 


(2) Liability for tax — Each corporation that has been registered 
under this Part shall, in respect of each month that ends before its 
venture capital business is first discontinued and in a particular tax- 
ation year of the corporation that begins after the end of the corpo- 
ration’s start-up period (or, where the corporation has no start-up 
period, that begins after the time the corporation first issues a Class 
A share), pay a tax under this Part equal to the amount obtained 
when the greatest investment shortfall at any time that is in the 
month and in the particular year (in this section and sections 204.81 
and 204.83 referred to as the “monthly deficiency”) is multiplied by 
/oo of the prescribed rate of interest in effect during the month. 


Related Provisions: 204.82(2.1), (2.2) — Investment shortfall. 


History: Subsec. 204.82(2) amended by 2000, c. 19, subsec. 56(2), applicable to 1999 
et seq. Subsec. 204.82(2) formerly read: 


(2) Liability for tax — Each corporation that has been registered under this Part 
shail, in respect of each month that ends in a particular taxation year of the cor- 
poration that begins after the end of the corporation’s last taxation year referred 
to in paragraph 204.81(6)(g), pay a tax under this Part equal to the amount ob- 
tained when the greatest investment shortfall at any time that is in the month and 
in the particular year (in this section and sections 204.81 and 204.83 referred to 
as the “monthly deficiency”) is multiplied by '/o of the prescribed rate of interest 
during the month, 


Subsec. 204.82(2) amended by, 1998, c. 19, subsec; 53(3), applicable to taxation years 
that end after February 1997. Subsec. 204.82(2) formerly read: 


(2) Where, at any time in a month in a particular taxation year of a corporation 
that was registered under this Part that began after the end of the corporation’s 
last taxation year referred to in paragraph 204.81(6)(g), 60% of the least of 


(a) the amount of the shareholders’ equity in the corporation determined at 
the end of the taxation year immediately preceding the particular taxation 
year, without taking into account any unrealized gains or losses in respect of 
eligible investments of the corporation, and 


(a.1) the amount of the shareholders’ equity in the corporation determined at 
the end of the second taxation year before the particular taxation year, with- 
out taking into account any unrealized gains or losses in respect of eligible 
investments of the corporation, and 


(b) the amount of the shareholders’ equity in the corporation, determined at 
the end of the particular taxation year, without taking into account any un- 
realized gains or losses in respect of eligible investments of the corporation, 


exceeds 


(c) the total of all amounts, éach of which is the cost to the corporation of an 
eligible investment of the corporation at that time, 


the corporation shall, in respect of that month, pay a tax under this Part equal to 
the amount obtained when the greatest such excess in the month (in this section 
and sections 204.81 and 204.83 referred to as the “monthly deficiency”) is multi- 
plied by a percentage equal to '/oo of the prescribed rate of interest in effect for 
the month. 


The opening words of subsec. 204.82(2) amended by the said c. 19, subsec. 53(1), 
applicable to taxation years that end after 1994 and before March 1997. The Opening 
words formerly read: 


(2) Where, at any time in a month in a particular taxation year of a corporation 
that was registered under this Part beginning after the end of the corporation's 
last taxation year referred to in paragraph 204.81(6)(g), 60% of the lesser of 


Income Tax Act 


Para. 204.82(2)(a.1) added by the said c. 19, subsec. 53(2), applicable to taxation years 
that end after 1994 and before March 1997. 


Regulations: 4301 (prescribed rate of interest). 
Forms: T2152-SCH1: Calculating tax under. subsec. 204.82(2). 


(2.1) Determination of investment shortfall — Subject to sub- 
section (2.2), a corporation’s investment shortfall at any time in a 
particular taxation year is the amount determined by the formula 


IC) BO 
where 


A is 60% of the lesser of 


(a) the amount, if any, by which the amount of the sharehold- 
ers’ equity in the corporation at the end of the preceding tax- 
ation year exceeds the specified adjustment in respect of the 
shareholders’ equity in the corporation at the end of that 
year, and 


(b) the amount, if any, by which the amount of the sharehold- 
ers’ equity in the corporation at the end of the particular taxa- 
tion year exceeds the specified adjustment in respect of the 
shareholders’ equity in the corporation at the end of the par- 
ticular year; 


Bis the greater of 


(a) the total of all amounts each of which is the adjusted cost 
to the corporation of an eligible investment of the corpora- 
tion at that time, and 


(b) 50% of the total of all amounts each of which is 


(i) the adjusted cost to the corporation of an eligible in- 
vestment of the corporation at the beginning of the partic- 
ular year, or 


(ii) the adjusted cost to the corporation of an eligible in- 
vestment of the corporation at the end of the particular 
year; and 


C is 60% of the amount, if any, by which 


(a) the total of all amounts each of which is a tax or penalty 
under subsection (3) or (4), or a prescribed tax or penalty, 
paid before that time by the corporation (other than the por- 
tion, if any, of that tax or penalty the liability for which re- 
sulted in a reduction in the amount of the shareholders’ eq- 
uity at the end of any preceding taxation year) 


exceeds 


(b) the total of all amounts each of which is a refund before 
that time of any portion of the total described in paragraph 
(a). 

Related Provisions: 257 — Formula cannot calculate to less than Zero. 

History: The formula, and paras. (a) and (b) of the description of A, in subsec. 

204.82(2.1) amended, and the description of C added to subsec. 204.82(2.1), by 1999, 


c. 22, subsecs. 69(1) to (3), applicable to taxation years that begin after 1997, The 
formula and paras. (a) and (b) of the description of A formerly read: 


(a) the amount of the shareholders’ equity in the corporation at the end of the 
preceding taxation year, and 

(b) the amount of the shareholders’ equity in the corporation at the end of the 
particular year; and 


Subsec. 204.82(2.1) added by 1998, c. 19, subsec. 53(3), applicable to taxation years 
that end after February 1997 except that, for taxation years that end before 1999, the 
amount determined under paragraph (b) of the description of B is deemed to be nil. 


(2.2) Investment shortfall — For the purpose of this subsection 
and for the purpose. of computing a corporation’s investment 
shortfall under subsection (2.1) at any time in a taxation year (in 
this subsection referred to as the “relevant year’), 


(a) unrealized gains and losses in respect of its eligible invest- 
ments shall not be taken into account in computing the amount 
of the shareholders’ equity in the corporation; 
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(b) where 
(i) the relevant year ends after 1998, and 


(ii) it is expected that a redemption of its Class A shares will 
occur after the end of a particular taxation year and, as a con- 
sequence, the amount of the shareholders’ equity in the cor- 
poration at the end of the particular year would otherwise be 
reduced to take into account the expected redemption, 


subject to paragraph (c), the amount (or, where the relevant year 
ends in 1999, 2000, 2001 or 2002, 20%, 40%, 60% or 80%, re- 
spectively of the amount) expected to be redeemed shall not be 
taken into account in determining the amount of the sharehold- 
ers’ equity in the corporation at the end of the particular year; 


(c) paragraph (b) does not apply to a redemption expected to be 
made after the end of a taxation year where 


(i) the redemption is made within 60 days after the end of the 
year, and 


(ii) either 
(A) tax under Part XII.5 became payable as a conse- 
quence of the redemption, or 


(B) tax under Part XII.5 would not have become payable 
as a consequence of the redemption if the redemption had 
occurred at the end of the year; and 


(c.1) the specified adjustment in respect of shareholders’ equity 
in the corporation at the end of a taxation year is the amount 
determined by the formula 


(A x (B/C)) —D 
where 
A is the shareholders’ equity at the end of the year, 
B is the total of 


(i) the fair market value at the end of the year of all Class 
A shares issued by it before March 6, 1996 and more than 
five years before the end of the year, 


(ii) the fair market value at the end of the year of all Class 
A shares issued by it after March 5, 1996 and more than 
eight years before the end of the year, 


(iii) the fair market value at the end of the year of all 
Class A shares issued by it in the last 60 days of the year, 
and ~~ 


(iv) if the corporation so elects in writing filed with the 
Minister not more than six months after the end of the 
year and is not a revoked corporation at the end of the 
year, the fair market value at the end of the year of all 
shares of classes, of the capital stock of the corporation, 
to which clause 204.81(1)(c)(ii)(C) applies, 


C is the fair market value at the end of the year of all shares 
issued by it, and 

D_ is the amount by which the shareholders’ equity in the corpo- 
ration at the end of the year has been reduced to take into 
account the expected subsequent redemption of shares of the 
capital stock of the corporation; and 


(d) the adjusted cost to the corporation of an eligible investment 
of the corporation at any time is 
(i) 150% of the cost to the corporation of the eligible invest- 
ment at that time where the eligible investment 1s 


(A) a property acquired by the corporation after February 
18, 1997 (other than a property to which subparagraph 
(i.1) applies) that would be an eligible investment of the 
corporation if the reference to “$50,000,000” in para- 
graph (f) of the definition “eligible investment” in subsec- 
tion 204.8(1) were read as “$10,000,000”, or 

(B) a share of the capital stock of a prescribed 
corporation, 


(i.1) 200% of the cost to the corporation of the eligible in- 
vestment at that time where the eligible investment 1s a pro- 


S. 204.82(5)(d) 


perty acquired by the corporation after February 16, 1999 
(other than a property described in clause (i)(B)) that would 
be an eligible investment of the corporation if the reference 
to “$50,000,000” in paragraph (f) of the definition “eligible 
investment” in subsection 204.8(1) were read as 
“$2,500,000”, and 


(ii) in any other case, the cost to the corporation of the eligi- 
ble investment of the corporation at that time. 
Related Provisions: 257— Formula cannot calculate to less than zero; Reg. 


5100(1)“eligible corporation’(f) — Corporation that makes election under (c.1) does 
not qualify for foreign property exception. 


History: Subpara. 204.82(2.2)(d)(i) amended, and subpara. (i.1) added, by 2000, c. 19, 
subsec. 56(3), applicable to 1999 er seq. Subpara. (i) formerly read: 


(i) where the eligible investment is a property acquired by the corporation after 
February 18, 1997 that would be an eligible investment of the corporation if the 
reference to “$50,000,000 in paragraph (f) of the definition “eligible invest- 
ment” in section 204.8 were read as “$10,000,000”, 150% of the cost to the cor- 
poration of the eligible investment of the corporation at that time, and 


The opening words of subsec. 204.82(2.2) amended, and para. 204.82(2.2)(c.1) added, 
by 1999, c. 22, subsecs. 69(4), (5), applicable to taxation years that begin after 1997. 
The opening words formerly read: 


(2.2) For the purpose of computing a corporation’s investment shortfall under 
subsection (2.1) at any time in a taxation year (in this subsection referred to as 
the “relevant year”), 


Subsec. 204.82(2.2) added by 1998, c. 19, subsec. 53(3), applicable to taxation years 
that end after February 1997. 


Regulations: 4801.02 (prescribed corporation for 204.82(2.2)(d)()(B)). 


(3) Recovery of credit — Where a corporation is liable under 
subsection (2) to pay a tax in respect of 12 consecutive months (in 
this subsection referred to as the “particular period”), the corpora- 
tion shall pay a tax under this Part for a taxation year in respect of 
each particular period that ends in the year equal to the total of the 
amounts determined by the formula 


(5.x 20% )-B-©) 


where 


A is the total of the monthly deficiencies for each month in the 
particular period; 

Bis the total of all taxes payable by the corporation under subsec- 
tion (1) for preceding taxation years and taxes payable by it 
under this subsection in respect of a period ending before the 
end of the particular period; and 


C is the total of all amounts refunded under section 204.83 in re- 
spect of the tax paid under this subsection by the corporation for 
preceding taxation years. 


Related Provisions: 204.82(4) — Penalty; 204.83(1) — Refund of amount paid; 
257 — Formula cannot calculate to less than zero. 


(4) Penalty — Where a corporation is liable under subsection (3) 
to pay a tax for a taxation year, the corporation shall pay, in addi- 
tion to the tax payable under that subsection, a penalty for the year 
equal to that tax. 

Related Provisions: 18(1)(t) — Penalty is non-deductible; 204.83(1) — Refund of 
80% of penalty; 211.7 — Recovery of credit from shareholder where share redeemed 
or disposed of. 


(5) Provincially registered LSVCCs — Where 


(a) an amount (other than interest on an amount to which this 
subsection applies or an amount payable under or as a conse- 
quence of a prescribed provision of a law of a province) is paya- 
ble to the government of a province by a corporation, 


(b) the amount is payable as a consequence of a failure to ac- 
quire sufficient properties of a character described in the law of 
the province, 


(c) the corporation has been prescribed for the purpose of the 
definition “approved share” in subsection 127.4(1), and 


(d) the corporation is not a registered labour-sponsored venture 
capital corporation or a revoked corporation, 
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the corporation shall pay a tax under this Part for the taxation year 
in which the amount became payable equal to that amount. 
Related Provisions: 204.83(2) — Refund; 204.86(2) — Return and payment of tax. 
History: Subsec. 204.82(5) added by 1998, c. 19, subsec. 53(4), applicable to liabili- 
ties arising after February 18, 1997. 

Regulations: 6707 (prescribed provision of a law of a province (Ontario)). 


(6) Further matching of amounts payable to a province — 
Where 


(a) a particular amount is payable (other than interest on an 
amount to which this subsection applies) by a registered labour- 
sponsored venture capital corporation or a revoked corporation 
to the government of a province as a consequence of a failure of 
a prescribed corporation to acquire sufficient properties of a 
character described in a law of the province, and 


(b) the particular amount became payable before the corporation 
first discontinued its venture capital business, 


the corporation shall pay a tax under this Part for the taxation year 
in which the particular amount became payable equal to that 
amount. 

Related Provisions: 204.83(2) — Refund of tax paid under 204.82(6). 

History: Subsec. 204.82(6) added by 2000, c. 19, subsec. 56(4), applicable to 1999 et 
Seq. 

Regulations: 4801.02 (prescribed corporation for 204.82(6)(a)). 

Definitions [s. 204.82]: “adjusted cost” — 204.82(2.2)(d); “amount” — 248(1): 
“corporation” — 248(1), Interpretation Act 35(1); “eligible investment” — 204.8(1); 
“investment shortfall’ — 204.82(2.1), (2.2): “Minister” — 248(1); “month” — Inter- 
pretation Act 35(1); “particular period” — 204.82(3); “prescribed” — 248(1); “pre- 
scribed rate” — Reg. 4301; “property” — 248(1); “province” — Interpretation Act 
35(1); “registered labour-sponsored venture capital corporation” — 248(1); “relevant 
year” — 204.82(2.2); “reserve”, “revoked corporation” — 204.8(1); “share”, “share- 
holder” — 248(1); ‘‘shareholders’ equity’ — 204.82(2.2)(a), (b); “specified adyust- 
ment” — 204,82(2.2)(c.1); “start-up period’ — 204.8(1); “taxation year” — 249; 
“writing” — Interpretation Act 35(1). 


204.83 (1) Refunds for federally registered LSVCCs — if a 
corporation is required, under subsections 204.82(3) and (4), to pay 
a tax and a penalty under this Part for a taxation year, it has no 
monthly deficiency throughout any period of 12 consecutive 
months (in this section referred to as the “second period”) that be- 
gins after the 12-month period in respect of which the tax became 
payable (in this section referred to as the “first period”) and it so 
requests in an application filed with the Minister in prescribed form, 
the Minister shall refund to it an amount equal to the total of the 
amount that was paid under subsection 204.82(3) and 80% of the 
amount that was paid under subsection 204.82(4) in respect of the 
first period on or before the later of 


(a) the 30th day after receiving the application, and 


(b) the 60th day after the end of the second period. 
Forms: T2152A: Part X.3 tax return and request for a refund for an LSVCC. 


(2) Refunds of amounts payable to provinces — Where 


(a) the government of a province refunds, at any time, an 
amount to a corporation, 


(b) the refund is of an amount that had been paid in satisfaction 
of a particular amount payable in a taxation year of the corpora- 
tion, and 
(c) tax was payable under subsection 204.82(5) or (6) by the cor- 
poration for a taxation year because the particular amount be- 
came payable, 
the corporation is deemed to have paid at that time an amount equal 
to the refund on account of its tax payable under this Part for the 
year. 
History: Subsec. 204.83(2) amended by 2000, c. 19, s. 57, applicable to 1999 er seg. 
Subsec. 204.83(2) formerly read: 
(2) Refunds for other LSVCCs — Where 
(a) the government of a province refunds, at any time, an amount to a 
corporation, 


(b) the refund is of an amount that had been paid in satisfaction of a particu- 
lar amount payable in a taxation year of the corporation, and 
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(c) tax was payable under subsection 204.82(5) by the corporation for a taxa- 
tion year because the particular amount became payable, 


the corporation is deemed to have paid at that time an amount equal to the refund 
on account of its tax payable under this Part for the year. 


Subsec. 204.83(1) amended by 1999, c. 22, s. 70, applicable after June 16, 1999, except 
that for the purpose of the subsec., as amended, applications received by the Minister of 
National Revenue before June 17, 1999 are deemed to have been received on that day. 
Subsec. (1) formerly read: 


(1) If a corporation is required, under subsections 204.82(3) and (4), to pay a tax 
and a penalty under this Part for a taxation year and, throughout any period of 12 
consecutive months (in this section referred to as the “second period”) that be- 
gins after the 12-month period in respect of which the tax became payable (in 
this section referred to as the “first period”), the corporation has no monthly defi- 
ciency and files with the Minister the return required under this Part for the taxa- 
tion year in which the second period ends, the Minister shall refund to the corpo- 
ration an amount equal to the total of the amount that was paid under subsection 
204.82(3) and 80% of the amount that was paid under subsection 204.82(4) in 
respect of the first period. 


S. 204.83 amended by 1998, c. 19, s. 54, applicable after February 18, 1997. S. 204.83 
formerly read: 


204.83 Refund of tax and penalty — Where a corporation is required, under 
subsections 204.82(3) and (4), to pay a tax and a penalty under this Part for a 
taxation year and, throughout any period of 12 consecutive months (in this sec- 
tion referred to as the “second period”) beginning after the 12-month period in 
respect of which the tax became payable (in this section referred to as the “first 
period”), the corporation has no monthly deficiency and files with the Minister 
the return required under this Part for the taxation year in which the second pe- 
riod ends, the Minister shall refund to the corporation an amount equal to the 
total of the amount that was paid under subsection 204.82(3) and 80% of the 
amount that was paid under subsection 204.82(4) in respect of the first period. 
Definitions [s. 204.83]: “amount” — 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “first period” — 204.83(1); “Minister” — 248(1); “month”, “province” — 
Interpretation Act 35(1); “second period” — 204.83(1); “taxation year’ — 249. 


204.84 Penalty — Every corporation that for a taxation year issues 
an information return described in paragraph 204.81(6)(c) in respect 
of 


(a) the issuance of a share when the corporation was a revoked 
corporation, or 


(b) a subscription in respect of a share if the share is not issued 
on or before the day that is 180 days after the day the informa- 
tion return was issued, 

is liable to a penalty for the year equal to the amount of the consid- 

eration for which the share was or was to be issued. 

Related Provisions: 18(1)(t) — Penalty is non-deductible. 


Definitions [s. 204.84]: “amount” — 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “revoked corporation” — 204.8(1); ‘share’? — 248(1); “taxation year’ — 
249. 


204.841 Penalty tax where venture capital business dis- 
continued — Where, at a particular time in a taxation year, a par- 
ticular corporation that is a registered labour-sponsored venture 
capital corporation or a revoked corporation first discontinues its 
venture capital business, the particular corporation shall pay a tax 
under this Part for the year equal to the total of all amounts each of 
which is the amount in respect of a Class A share of the capital 
stock of the particular corporation outstanding immediately before 
the particular time that is determined by the formula 


AXB 
where 
A is 
(a) if the original acquisition of the share was before March 
6, 1996 and less than five years before the particular time, 


4% of the consideration received by the particular corpora- 
tion for the issue of the share, 


(b) if the original acquisition of the share was after March 5, 
1996 and less than eight years before the particular time, 
1.875% of the consideration received by the particular corpo- 
ration for the issue of the share, and 


(c) in any other case, nil; and 
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(a) if the original acquisition of the share was before March 
6, 1996, the number obtained when the number of whole 
years throughout which the share was outstanding before the 
particular time is subtracted from five, and 


(b) in any other case, the number obtained when the number 
of whole years throughout which the share was outstanding 
is subtracted from eight. 


Related Provisions: 204.8(2) — Determining when an RLSVCC discontinues its 
business. 

History: S. 204.841 added by 2000, c. 19, s. 58, applicable to businesses discontinued 
after February 16, 1999. 

Definitions [s. 204.841]: “amount”, “business” — 248(1); “corporation” — 248(1), 
Interpretation Act 35(1);  “discontinues” — 204.8(2); “original acquisition” — 
127.4(1), 204.8(1); “registered labour-sponsored venture capital corporation” — 
248(1); “revoked corporation” — 204.8(1); “share” — 248(1); “taxation year” — 249. 


204.85 (1) Dissolution of federally registered LSVCCs — A 
registered labour-sponsored venture capital corporation or a re- 
voked corporation that has issued any Class A shares shall send 
written notification of any proposed amalgamation, merger, liquida- 
tion or dissolution of the corporation to the Minister at least 30 days 
before the amalgamation, merger, liquidation or dissolution, as the 
case may be. 


(2) Dissolution of other LSVCCs — Where 


(a) an amount (other than interest on an amount to which this 
subsection applies or an amount payable under or as a conse- 
quence of a prescribed provision of a law of a province) is paya- 
ble to the government of a province by a corporation, 


(b) the amount is payable as a consequence of the amalgamation 
or merger of the corporation with another corporation, the wind- 
ing-up or dissolution of the corporation or the corporation ceas- 
ing to be registered under a law of the province, 


(c) the corporation has been prescribed for the purpose of the 
definition “approved share” in subsection 127.4(1), and 


(d) the corporation is not a registered labour-sponsored venture 
capital corporation or a revoked corporation, 


the corporation shall pay a tax under this Part for the taxation year 
in which the amount became payable equal to that amount. 


(3) Amalgamations and mergers — For the purposes of sec- 
tion 127.4, this Part and Part XII.5, where two or more corporations 
(each of which is referred to in this subsection as a “predecessor 
corporation”) amalgamate or merge to form one corporate entity (in 
this subsection referred to as the “new corporation”) and at least 
one of the predecessor corporations was, immediately before the 
amalgamation or merger, a registered labour-sponsored venture 
capital corporation or a revoked corporation, 
(a) subject to paragraphs (d) and (e), the new corporation 1s 
deemed to be the same corporation as, and a continuation of, 
each predecessor corporation; 
(b) where a predecessor corporation was authorized to issue a 
class of shares to which clause 204.81(1)(c)Gi)(C) applies, the 
new corporation is deemed to have received approval from the 
Minister of Finance to issue substantially similar shares at the 
time of the amalgamation or merger; 
(c) where a share of a predecessor corporation (in this paragraph 
referred to as the “predecessor share”) is replaced on the amal- 
gamation or merger by a new share of the new corporation, 


(i) the new share 
(A) is deemed not to have been issued on the amalgama- 
tion or merger, and 


‘(B) is deemed to have been issued by the new corporation 
at the time the predecessor corporation issued the prede- 
cessor share, and 
(ii) if the new share was issued to a person who acquired the 
predecessor share as a consequence of a transfer the registra- 
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tion of which by the predecessor corporation was permitted 
under paragraph 204.81(1)(c), the issuance of the new share 
is deemed to be in compliance with the conditions described 
in paragraph 204.81(1)(c); 


(d) the Minister is deemed to have registered the new corpora- 
tion for the purposes of this Part unless 


(i) the new corporation is not governed by the Canada Busi- 
ness Corporations Act, 


(ii) one or more of the predecessor corporations was a regis- 
tered labour-sponsored venture capital corporation the ven- 
ture capital business of which was discontinued before the 
amalgamation or merger, 


(iii) one or more of the predecessor corporations was, imme- 
diately before the amalgamation or merger, a revoked 
corporation, 


(iv) immediately after the amalgamation or merger, the arti- 
cles of the new corporation do not comply with paragraph 
204.81(1)(c), or 


(v) shares other than Class A shares of the capital stock of 
the new corporation were issued to any shareholder of the 
new corporation in satisfaction of any share (other than a 
share to which clause 204.81(1)(c)(ii)(B) or (C) applied) of a 
predecessor corporation; 


(e) where paragraph (d) does not apply, the new corporation is 
deemed to be a revoked corporation; 


(f) subsection 204.82(1) does not apply to the new corporation; 
and 


(g) subsection 204.82(2) shall, in its application to the new cor- 
poration, be read without reference to the words “that begins af- 
ter the end of the corporation’s start-up period (or, where the 
corporation has no start-up period, that begins after the time the 
corporation first issues a Class A share)”. 


Related Provisions: 87 — General rules for amalgamations; 127.4(1.1) — Applica- 
tion to labour-sponsored funds tax credit; 211.7(2) — Effect of amalgamation on Part 
XIL.5 tax; 211.8(1.1) — Rule applies to 211.8(1). 


History: Subsec. 204.85(1) amended by 2000, c. 19, subsec. 59(1), applicable to amal- 
gamations, mergers, liquidations and dissolutions that occur later than July 29, 2000. 
Subsec. 204.85(1) formerly read: 


204.85 (1) Dissolution [or amalgamation] of federally registered 
LSVCCs — If a registered labour-sponsored venture capital corporation or a re- 
voked corporation has issued any Class A shares, it shall not be amalgamated or 
merged with another corporation, or be liquidated or dissolved, except with the 
written permission of the Minister of Finance and on any terms and conditions 
that are specified by that Minister. 


Subsec. 204.85(3) added by the said c. 19, subsec. 59(2), applicable to amalgamations 
and mergers that occur after February 16, 1999. 


S. 204.85 amended by 1998, c. 19, s. 55, subsec. (1) applicable after July 1997, and 
subsec. (2) applicable after February 18, 1997. S. 204.85 formerly read: 


204.85 Prohibition against dissolution — A registered labour-sponsored ven- 
ture capital corporation or a revoked corporation shall not, if it has issued any 
Class A shares, liquidate or dissolve except with the written permission of the 
Minister of Finance and on such terms and conditions as are specified by that 
Minister. 
Definitions [s. 204.85]: “amount”, “business” — 248(1); “Canada” — 255, Interpre- 
tation Act 35(1); “class of shares” — 248(6); “corporation” — 248(1), Interpretation 
Act 35(1); “Minister”, “prescribed”? — 248(1); “province” — Interpretation Act S5@): 


“registered labour-sponsored venture capital corporation” — 248(1); “revoked corpora- 
tion” — 204.8(1); “share”, “shareholder” —248(1); “start-up period” — 204.8(1); 
“taxation year” — 249; “written” — Interpretation Act 35(1)*writing”’. 


204.86 (1) Return and payment of tax for federally- 
registered LSVCCs — Every registered labour-sponsored ven- 
ture capital corporation and every revoked corporation shall 


(a) on or before its filing-due date for a taxation year, file with 
the Minister a return for the year under this Part in prescribed 
form and containing prescribed information, without notice or 
demand therefor; 


(b) estimate in the return the amount of tax and penalties, if any, 
payable under this Part by it for the year, and 
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(c) on or before its balance-due day for the year, pay to the Re- 
ceiver General the amount of tax and penalties, if any, payable 
under this Part by it for the year. 


Related Provisions: 150.1(5) — Electronic filing. 


(2) Return and payment of tax for other LSVCCs — Where 
tax is payable under this Part for a taxation year by a corporation 
because of subsection 204.82(5) or 204.85(2), the corporation shall 


(a) on or before its filing-due date for the year, file with the Min- 
ister a return for the year under this Part in prescribed form and 
containing prescribed information, without notice or demand 
therefor; 


(b) estimate in the return the amount of tax payable under this 
Part by it for the year; and 


(c) on or before its balance-due day for the year, pay to the Re- 
ceiver General the amount of tax payable under this Part by it 
for the year. 


Related Provisions: 150.1(5) — Electronic filing. 


History: Paras. 204.86(1)(c) and (2)(c) amended by 2003, c. 15, s. 124, applicable to 
taxation years that begin after June 2003. The paras. formerly read: 


(1)(c) within 90 days after the end of the year, pay to the Receiver General the 
amount of tax and penalties, if any, payable under this Part by it for the year. 


(2)(c) within 90 days after the end of the year, pay to the Receiver General the 
amount of tax payable under this Part by it for the year. 


S. 204.86 amended by 1998, c. 19, s. 56, applicable to taxation years that end after 
February 18, 1997. S. 204.86 formerly read: 


204.86 Return and payment of tax — Every registered labour-sponsored ven- 
ture capital corporation and every revoked corporation shall 


(a) on or before the day on or before which it is required by section 150 to 
file its return of income under Part I for a taxation year, file with the Min- 
ister a return for the year under this Part in prescribed form and containing 
prescribed information, without notice or demand therefor; 

(b) estimate in the return the amount of tax and penalties, if any, payable 
under this Part by it for the year; and 


(c) within 90 days after the end of each taxation year, pay to the Receiver 
General the amount of tax and penalties, if any, payable under this Part by it 
for the year. 
Definitions [s. 204.86]: “amount” — 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “filing-due date”, “Minister”, “prescribed”, “registered labour-sponsored 
venture capital corporation” — 248(1); “revoked corporation” — 204.8(1): “taxation 
year” — 249, 
Forms [s. 204.86]: T2152: Part X.3 tax return for an LSVCC: T2152-SCH1: Calcu- 
lating tax under subsec. 204.82(2); T2152A: Part X.3 tax return and request for a re- 
fund for an LSVCC. 


204.87 Provisions applicable to Part — Subsection 150(3), 
sections 152 and 158, subsections 161(1) and (11), sections 162 to 
164 and 165 to 167, Division J of Part I and section 227.1 apply to 
this Part, with such modifications as the circumstances require. 

History [Part X.3]: Part X.3 (ss. 204.8 to 204.87) added by 1994, c. 7, Sch. II (1991, 


c. 49), s. 164, applicable after 1988, except that subpara. 204.81(1)(c)(vi) does not ap- 
ply to shares purchased before 1991. 


PART X.4— TAX IN RESPECT OF 
OVERPAYMENTS TO REGISTERED 
EDUCATION SAVINGS PLANS 


204.9 (1) Definitions — The definitions in this subsection apply 
in this Part. 

History: The opening words of subsec. 204.9(1) amended by 1998, c. 19, subsec. 
57(1), applicable for the purpose of determining tax under Part X.4 of the Act for 
months that are after 1996. The opening words formerly read: 


In this Part, subject to subsection (2), 
“excess amount” for a year at any time in respect of an individual 


means the amount, if any, by which the total of all contributions 
made after February 20, 1990 in the year and before that time into 
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all registered education savings plans by or on behalf of all sub- 
scribers in respect of the individual exceeds the lesser of 


(a) the RESP annual limit for the year, and 


(b) the amount, if any, by which the RESP lifetime limit for the 
year exceeds the total of all contributions made into registered 
education savings plans by or on behalf of all subscribers in re- 
spect of the individual in all preceding years. 


Relaied Provisions: 146.1(2)(k)—-Limit on annual RESP contributions; 
204.9(2)(a) — Where agreement entered into before February 21, 1990. 


History: Subsec. 204.9(1)“excess amount” amended by 1998, c. 19, subsec. 57(1), 
applicable for the purpose of determining tax under Part X.4 of the Act for months that 
are after 1996. The definition formerly read: 


“excess amount”, for a year at any time in respect of a beneficiary, means the 
amount, if any, by which the total of all payments made after February 20, 1990 
in the year and before that time into all registered education savings plans by or 
on behalf of all subscribers in respect of the beneficiary exceeds the lesset of 


(a) $2,000, and 


(b) the amount, if any, by which $42,000 exceeds the total of all payments 
made into registered education savings plans by or on behalf of all subscrib- 
ers in respect of the beneficiary in all preceding years; 


Paras. (a) and (b) of the definition “excess amount” in subsec. 204.9(1) amended by 
1997, c. 25, s. 57, applicable to months that end after 1995, except that, for payments 
made after 1989 and before 1996, 


(a) the reference to “$2,000” in para. (a) of the definition shall be read as “$1,500” 
and 
(b) the reference to “$42,000” in para. (b) of the definition shall be read as 
“$31,500”. 

Paras. (a) and (b) formerly read: 
(a) $1,500, and 
(b) the amount, if any, by which $31,500 exceeds the total of all payments made 


into registered education sayings plans by or on behalf of all subscribers in re- 
spect of the beneficiary in all preceding years; 


Registered Plans Compliance Bulletins: 1 (educational assistance payments 
(EAP) and RESP contributions). 


“RESP lifetime limit” for a year means, 
(a) for 1990 to 1995, $31,500; and 


(b) for 1996 and subsequent years, $42,000. 


History: Subsec. 204.9(1)*RESP lifetime limit” added by 1998, c. 19, subsec. 57(1), 
applicable for the purpose of determining tax under Part X.4 of the Act for months that 
are after 1996. 


Registered Plans Compliance Bulletins: 1 (educational assistance payments 
(EAP) and RESP contributions). 


“subscriber’s gross cumulative excess” at any time in respect of 
an individual means the total of all amounts each of which is the 
subscriber’s share of the excess amount for a relevant year at that 
time in respect of the individual and, for the purpose of this defini- 
tion, a relevant year at any time is a year that began before that 
time. 


History: Subsec. 204.9(1)*subscriber’s gross cumulative excess” added by 1998, c. 
19, subsec. 57(1), applicable for the purpose of determining tax under Part X.4 of the 
Act for months that are after 1996. 


“subscriber’s share of the excess amount” for a year at any time 


in respect of an individual means the amount determined by the 
formula 


(A/B) x C 


where 


A is the total of all contributions made after February 20, 1990, in 
the year and before that time into all registered education sav- 
ings plans by or on behalf of the subscriber in respect of the 
individual: 

B is the total of all contributions made after February 20, 1990, in 
the year and before that time into all registered education sav- 
ings plans by or on behalf of all subscribers in respect of the 
individual; and 


Cc is the excess amount for the year at that time in respect of the 
individual. 
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Related Provisions: 204.9(2)(b) — Where agreement entered into before February 
21, 1990. 


History: Subsec. 204.9(1)“subscriber’s share of the excess amount” amended by 1998, 
c. 19, subsec. 57(1), applicable for the purpose of determining tax under Part X.4 of the 
Act for months that are after 1996. The definition formerly read: 


“subscriber’s share of the excess amount”, for a year at any time in respect of a 
beneficiary, means the amount determined by the formula 


A 
See 
B 


where 


A is the total of all payments made in the year and before that time into all 
registered education savings plans by or on behalf of the subscriber in re- 
spect of the beneficiary, 


Bis the total of all payments made in the year and before that time into all 
registered education savings plans by or on behalf of all subscribers in re- 
spect of the beneficiary, and 


Cis the excess amount for the year at that time in respect of the beneficiary. 


(1.1) Application of subsec. 146.1(1) — The definitions in sub- 
section 146.1(1) apply to this Part. 


(2) Agreements before February 21, 1990 — Where a sub- 
scriber is required, pursuant to an agreement in writing entered into 
before February 21, 1990, to make payments of specified amounts 
on a periodic basis into a registered education savings plan in re- 
spect of a beneficiary, and the subscriber makes at least one pay- 
ment under the agreement before that day, 


(a) the excess amount for a year in respect of the beneficiary 
shall be deemed not to exceed the excess amount for the year 
that would be determined under subsection (1) if the total of all 
such payments made in the year and, where the agreement so 
provides, amounts paid in the year in satisfaction of the require- 
ment to make such payments under all such agreements by all 
such subscribers in respect of the beneficiary were equal to the 
lesser of the amounts described in paragraphs (a) and (b) of the 
definition “excess amount” in subsection (1); and 


(b) in determining a subscriber’s share of an excess amount fora 
year, any payment included in the total described in paragraph 
(a) in respect of the year shall be excluded in determining the 
values for A and B in the definition “subscriber’s share of the 
excess amount” in subsection (1). 


(3) Refunds from unregistered plans — For the purposes of 
subsection (1) and section 146.1, where an individual entered into 
an education savings plan before February 21, 1990, pursuant to a 
preliminary prospectus issued by a promoter, and the promoter re- 
funds all payments made into the plan and all income accrued 
thereon to the individual, each payment made by the individual into 
a registered education savings plan before December 31, 1990 shall 
be deemed to be a payment made before February 21, 1990, to the 
extent that the total of all such payments does not exceed the 
amount so refunded to the individual. 


(4) New beneficiary — For the purposes of this Part, if at any 
particular time an individual (in this subsection referred to as the 
“new beneficiary”) becomes a beneficiary under a registered educa- 
tion savings plan in place of another individual (in this subsection 
referred to as the “former beneficiary”) who ceased at or before the 
particular time to be a beneficiary under the plan, 


(a) except as provided by paragraph (b), each contribution made 
at an earlier time by or on behalf of a subscriber into the plan in 
respect of the former beneficiary is deemed also to have been 
made at that earlier time in respect of the new beneficiary; 


(b) except for the purpose of applying this subsection to a re- 
placement of a beneficiary after the particular time, applying 
subsection (5) to a distribution after the particular time and ap- 
plying subsection 204.91(3) to events after the particular time, 
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paragraph (a) does not apply as a consequence of the replace- 
ment at the particular time of the former beneficiary if 


(i) the new beneficiary had not attained 21 years of age 
before the particular time and a parent of the new beneficiary 
was a parent of the former beneficiary, or 


(ii) both beneficiaries were connected by blood relationship 
or adoption to an original subscriber under the plan and 
neither had attained 21 years of age before the particular 
time; and 


(c) except where paragraph (b) applies, each contribution made 
by or on behalf of a subscriber under the plan in respect of the 
former beneficiary under the plan is, without affecting the deter- 
mination of the amount withdrawn from the plan in respect of 
the new beneficiary, deemed to have been withdrawn at the par- 
ticular time from the plan to the extent that it was not withdrawn 
before the particular time. 

History: Para. 204.9(4)(b) amended by 1999, c. 22, s. 71, applicable to replacements 

of beneficiaries that occur after 1997. It formerly read: 
(b) except for the purpose of applying this subsection to a replacement of a bene- 
ficiary after the particular time, applying subsection 204.9(5) to a distribution 
after the particular time and applying subsection 204.91(3) to events after the 
particular time, paragraph 204.9(4)(a) does not apply as a consequence of the 
replacement at the particular time of the former beneficiary where the new bene- 
ficiary had not attained 21 years of age at the particular time and a parent of the 
new beneficiary was a parent of the former beneficiary; and 


Subsec. 204.9(4) amended by 1998, c. 19, subsec. 57(2), applicable to replacements of 
beneficiaries and distributions that occur after 1996. Subsec. 204.9(4) formerly read: 


(4) For the purposes of this Part, 


(a) where at any time an individual (in this paragraph referred to as the “new 
beneficiary”) becomes a beneficiary under a registered education savings 
plan in place of another individual (in this paragraph referred to as the “for- 
mer beneficiary”) who ceases at that time to be a beneficiary under the plan, 
all payments made before that time into the plan in respect of the former 
beneficiary shall be deemed to have been made in respect of the new benefi- 
ciary; and 

(b) where at any time property is transferred from a trust governed by a 
registered education savings plan (in this paragraph referred to as the “trans- 
feror plan”) to a trust governed by another registered education savings plan 
(in this paragraph referred to as the “transferee plan”), unless a beneficiary 
under the transferee plan was, immediately before that time, a beneficiary 
under the transferor plan, all payments made before that time in respect of 
all beneficiaries under the transferor plan shall be deemed to have been 
made in respect of the beneficiaries under the transferee plan. 


(5) Transfers between plans — For the purposes of this Part, if 
property held by a trust governed by a registered education savings 
plan (in this subsection referred to as the “transferor plan”) is dis- 
tributed at a particular time to a trust governed by another registered 
education savings plan (in this subsection referred to as the “trans- 
feree plan”), 


(a) except as provided by paragraphs (b) and (c), the amount of 
the distribution is deemed not to have been contributed into the 
transferee plan; 


(b) subject to paragraph (c), each contribution made at any ear- 
lier time by or on behalf of a subscriber into the transferor plan 
in respect of a beneficiary under the transferor plan is deemed 
also to have been made at that earlier time by the subscriber in 
respect of each beneficiary under the transferee plan; 


(c) except for the purpose of applying this subsection to a distri- 
bution after the particular time, applying subsection (4) to a re- 
placement of a beneficiary after the particular time and applying 
subsection 204.91(3) to events after the particular time, para- 
graph (b) does not apply as a consequence of the distribution 
where 


(i) any beneficiary under the transferee plan was, immedi- 
ately before the particular time, a beneficiary under the trans- 
feror plan, or 


(ii) a beneficiary under the transferee plan had not attained 
21 years of age at the particular time and a parent of the ben- 
eficiary was a parent of an individual who was, immediately 
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before the particular time, a beneficiary under the transferor 
plan; 
(d) where subparagraph (c)(1) or (ii) applies in respect of the dis- 
tribution, the amount of the distribution is deemed not to have 
been withdrawn from the transferor plan; and 


(e) each subscriber under the transferor plan is deemed to be a 
subscriber under the transferee plan, 
Related Provisions: 146.1(2)(g.2), (i.2) — Restrictions on transfers between RESPs; 
146.1(6.1) — Effect of transfers between RESPs. 
History: Subsec. 204.9(5) added by 1998, c. 19, subsec. 57(2), applicable to replace- 
ments of beneficiaries and distributions that occur after 1996. 
Definitions: “amount” — 248(1); “beneficiary” — 146.1(1), 204.9(1.1); “contribu- 
tion”, “education savings plan’ — 146.1(1), 204.9(1.1); “excess amount” — 204.9(1); 
“individual” — 248(1); “parent” — 252(2)(a); “property” — 248(1); “registered educa- 
tion savings: plan’’ — 146.1(1), 204.9(1.1), 248(1); “RESP annual limit” — 146.1(1), 
204.9(1.1); “RESP. lifetime limit’ — 204.9(1); “share” —248(1); “subscriber” — 
146.1(1), 204.9(1.1); “subscriber’s share of the excess amount” — 204.9(1); “trust” — 
146.1(1), 204.9(1.1); “writing” — Interpretation Act 35(1). 


204.91 (1) Tax payable by subscribers — Every subscriber 
under a registered education savings plan shall pay a tax under this 
Part in respect of each month equal to 1% of the amount, if any, by 
which 


(a) the total of all amounts each of which is the subscriber’s 
gross cumulative excess at the end of the month in respect of an 
individual 

exceeds 


(b) the total of all amounts each of which is the portion of such 
an excess that has been withdrawn from a registered education 
savings plan before the end of the month. 


Regulations: 103(8) (withholding of tax at source). 


(2) Waiver of tax — If a subscriber under a registered education 
savings plan would, but for this subsection, be required to pay a tax 
in respect of a month under subsection (1) in respect of an indivi- 
dual, the Minister may waive or.cancel all or part of the tax where it 
is just and equitable to do so having regard to all the circumstances, 
including 


(a) whether the tax arose as a consequence of reasonable error; 


(b) whether, as a consequence of one or more transactions or 
events to which subsection 204.9(4) or (5) applies, the tax is ex- 
cessive; and 


(c) the extent to which further contributions could be made into 
registered education savings plans in respect of the individual 
before the end of the month without causing additional tax to be 
payable under this Part if this Part were read without reference 
to. this subsection. 


(3) Marriage [or common-law partnership] breakdown — If 
at any time an individual (in this subsection referred to as the “for- 
mer subscriber”) ceases to be a subscriber under a registered educa- 
tion savings plan as a consequence of the settlement of rights aris- 
ing out of, or on the breakdown of, the marriage or common-law 
partnership of the former subscriber and another individual (in this 
subsection referred to as the “current subscriber”) who is a sub- 
scriber under the plan immediately after that time, for the purpose 
of determining tax payable under this Part in respect of a month that 
ends after that time, each contribution made before that time into 
the plan by or on behalf of the former subscriber is deemed to have 
been made into the plan by the current subscriber and not by or on 
behalf of the former subscriber. 


(4) Deceased subscribers — For the purpose of applying this 
section where a subscriber has died, the subscriber’s estate is 
deemed to be the same person as, and a continuation of, the sub- 
scriber for each month that énds after the death. 

Related Provisions [s. 204.91]: 18(1)(t) — Tax is non-deductible. 


History: Subsec. 204.91(3) amended by 2000, c. 12, Sch. 2, s. 9, to replace “marriage” 
with “marriage or common-law partnership”, applicable to 2001 er seq., in force July 
31, 2000. See also the transitional rules reproduced in the History to 248(1)*common- 
law partner”. 
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S. 204.91 amended by 1998, c. 19, s. 58, subsec. (1) applicable for the purpose of 
determining tax under Part X.4 of the Act for months that are after 1996, subsec. (2) 
applicable for the purpose of determining tax under Part X.4 of the Act for months that 
are after January 1990, and subsecs. (3) and (4) applicable for the purpose of determin- 
ing tax under Part X.4 of the Act for months that are after 1997. S. 204.91 formerly 
read: 


204.91 Tax payable by subscribers — Each subscriber under a registered edu- 
cation savings plan shall, in respect of each month, pay a tax under this Part 
equal to 1% of the subscriber’s share of each excess amount for a year at the end 
of that month in respect of a beneficiary or former beneficiary under the plan, to 
the extent that the amount of the share is not withdrawn from the plan before the 
end of that month. 


Definitions [s. 204.91]: “amount”, “common-law partnership” — 248(1); “contribu- 
tion” — 146.1(1), 204.9(1.1); “estate” — 104(1), 248(1); “individual”, “Minister” — 


248(1); “month” — Interpretation Act 35(1); “person” — 248(1); “registered education 
savings plan” — 146.1(1), 204.9(1.1), 248(1); “subscriber” — 146.1(1), 204.9(1.1); 
“subscriber’s gross cumulative excess” — 204.9(1). 


204.92 Return and payment of tax — Every person who is lia- 
ble to pay tax under this Part in respect of a month in a year shall, 
within 90 days after the end of the year, 


(a) file with the Minister a return for the year under this Part in 
prescribed form and containing prescribed information, without 
notice or demand therefor; 


(b) estimate in the return the amount of tax, if any, payable 
under this Part by the person in respect of each month in the 
year; and 


(c) pay to the Receiver General the amount of tax, if any, paya- 
ble by the person under this Part in respect of each month in the 
year. 

Related Provisions: 150.1(5) — Electronic filing. 

Definitions [s. 204.92]: “amount”, “Minister” — 248(1); “month” — Interpretation 

Act 35(1); “person”, “prescribed” — 248(1). 

Regulations: 103(8) (withholding of tax at source). 

Forms: TIE-OVP: Individual income tax return for RESP overpayments. 


204.93 Provisions applicable to Part — Subsections 150(2) 
and (3), sections 152, 158 and 159, subsections 161(1) and (an) 
sections 162 to 167 and Division J of Part I are applicable to this 
Part, with such modifications as the circumstances require. 

History [Part X.4]: Part X.4 (ss. 204.9 to 204.93) added by 1994, c. 7, Sch. I (1991, 
c. 49), s. 165, applicable to months ending after January 1990, except that a return 
referred to in s. 204.92 that was filed before March 16, 1992 shall be deemed to have 
been filed in accordance with the requirements of that section and a payment referred 
to in that section that was paid before March 16, 1992 shall be deemed to have been 
paid in accordance with the requirements of that section. 


PART X.5 — PAYMENTS UNDER 
REGISTERED EDUCATION SAVINGS PLANS 


204.94 (1) Definitions — The definitions in subsection 146.1(1) 
apply for the purposes of this Part, except that the definition “sub- 
scriber” in that subsection shall be read without reference to para- 
graph (c). 


(2) Charging provision — Every person shall pay a tax under 
this Part for each taxation year equal to the amount determined by 
the formula 


(A+B-C)xD 
where 
A is the total of all amounts each of which is an accumulated in- 
come payment made at any time that is 
(a) either 
(i) under a registered education savings plan under which 
the person is a subscriber at that time, or 


(ii) under a registered education savings plan under which 
there is no subscriber at that time, where the person has 
been a spouse or common-law partner of an individual 
who was a subscriber under the plan, and 
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(b) included in computing the person’s income under Part I 
for the year; 


Bis the total of all amounts each of which is an accumulated in- 
come payment that is 


(a) not included in the value of A in respect of the person for 
the year, and 


(b) included in computing the person’s income under Part I 
for the year; 


C is the lesser of 


(a) the lesser of the value of A in respect of the person for the 
year and the total of all amounts each of which is an amount 
deducted under subsection 146(5) or (5.1) in computing the 
person’s income under Part I for the year, and 


(b) the amount, if any, by which $50,000 exceeds the total of 
all amounts each of which is an amount determined under 
paragraph (a) in respect of the person for a preceding taxa- 
tion year; and 


(a) where a tax, similar to the tax provided under this Part, is 
payable by the person for the year under a law of the prov- 
ince of Quebec, 12%, and 


(b) in any other case, 20%. 
Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec. 204.94(2) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner’. 


The formula in subsec. 204.94(2), and para. (b) of the description of C amended, and 
the description of D added, by 1999, c. 22, subsecs. 72(1)-(3), the formula and the 
description of D applicable to 1998 er seq., and para. (b) applicable to 1999 et seg. The 
formula and para. (b) formerly read: 


0.2x (A+ B-C) 


(b) the amount, if any, by which $40,000 exceeds the total of all amounts each of 
which is an amount determined under paragraph 204.94(2)C(a) in respect of the 
person for a preceding taxation year. 


Subsec. 204.94(2) added by 1998, c. 19, s. 59, applicable to 1998 et seq. 


Regulations: 103(8) (withholding of 20% at source). 


(3) Return and payment of tax — Every person who is liable to 
pay tax under this Part for a taxation year shall, on or before the 
person’s filing-due date for the year, 


(a) file with the Minister a return for the year under this Part in 
prescribed form and containing prescribed information, without 
notice or demand therefor; 


(b) estimate in the return the amount of tax payable under this 
Part by the person for the year; and 


(c) pay to the Receiver General the amount of tax payable under 
this Part by the person for the year. 


Related Provisions: 156.1(1)“net tax owing’(b)A — Part X.5 tax included in calcu- 
lation of instalment threshold. 


(4) Administrative rules — Subsections 150(2) and (3), sections 
152, 155 to 156.1 and 158 to 167 and Division J of Part I apply with 
any modifications that the circumstances require. 


Related Provisions: 156.1(1)“net tax owing’(b)A — Part X.5 tax included in calcu- 
lation of instalment threshold. 


Regulations: 103(8) (withholding of 20% at source). 

History: Part X.5 (s. 204.94) added by 1998, c. 19, s. 59, applicable to 1998 ef seq. 
Definitions [s. 204.94]: “accumulated income payment” — 146.1(1), 204.94(1); 
“amount”, “common-law partner”, “filing-due date”, “individual”, “Minister”, “per- 
son”, “prescribed” — 248(1); “registered education savings plan” — 146.1(1), 
204.94(1), 248(1); “subscriber” — 204.94; “tax payable” — 248(2); “taxation year” — 
249. 
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PART XI — TAX IN RESPECT OF CERTAIN 
PROPERTY ACQUIRED BY TRUSTS, ETC., 
GOVERNED BY DEFERRED INCOME PLANS 


205. [Repealed] 


History: Part XI (ss. 205-207) repealed by 2005, c. 30, s. 14, applicable to months that 
end after 2004. S. 205 formerly read: 


205. Application of Part — This Part applies in respect of a taxpayer that is 


(a) a corporation described in paragraph 149(1)(0.1) or (0.2) or a trust de- 
scribed in paragraph 149(1)(0) or (0.4), other than a trust described in para- 
graph 149(1)(0) 


(i) established for the exclusive benefit of non-residents working outside 
Canada, or 


(ii) the only beneficiaries of which are persons whose entitlement there- 
under arises by virtue of employment outside Canada; 


(b) a trust governed by a registered retirement savings plan; 
(c) a trust governed by a deferred profit sharing plan; 

(d) [Repealed under former Act] 

(e) a trust governed by a registered retirement income fund; 
(f) a registered investment; or 


(g) any other person, other than a prescribed person, exempt from tax under 
Part I on its taxable income. 


206. [Repealed] 


History: Part XI (ss. 205-207) repealed by 2005, c. 30, s. 14, applicable to months that 
end after 2004. S. 206 formerly read: 


206. (1) Definitions — In this Part, 


“affiliate” of a corporation (in this definition referred to as the “parent corpora- 
tion”) at any time is any other corporation where, at that time, 


(a) the parent corporation controls the other corporation, 


(b) the parent corporation or a corporation controlled by the parent corpora- 
tion owns 


(i) shares of the capital stock of the other corporation that would give 
the parent corporation or the corporation controlled by the parent corpo- 
ration 25% or more of the votes that could be cast under all circum- 
stances at an annual meeting of shareholders of that other corporation, 
and 


(ii) shares of the capital stock of the other corporation having a fair mar- 
ket value of 25% or more of the fair market value of all the issued shares 
of the capital stock of that other corporation, or 


(c) the other corporation is controlled by a particular corporation and the 
parent corporation or a corporation controlled by the parent corporation 
owns 


(i) shares of the capital stock of the particular corporation that would 
give the parent corporation or the corporation controlled by the parent 
corporation 25% or more of the votes that could be cast under all cir- 
cumstances at an annual meeting of shareholders of the particular corpo- 
ration, and 


(ii) shares of the capital stock of the particular corporation having a fair 
market value of 25% or more of the fair market value of all the issued 
shares of the capital stock of the particular corporation; 


“carrying value” of a property of a corporation or partnership at any time means 


(a) where a balance sheet of the corporation or the partnership as of that time 
was presented to the shareholders of the corporation or the members of the 
partnership and the balance sheet was prepared using generally accepted ac- 
counting principles and was not prepared using the equity or consolidation 
method of accounting, the amount in respect of the property reflected in the 
balance sheet, and 


(b) in any other case, the amount that would have been reflected in a balance 
sheet of the corporation or the partnership as of that time if the balance sheet 
had been prepared in accordance with generally acceptable accounting prin- 
ciples and neither the equity nor consolidation method of accounting were 
used; 
“cost amount” at any time of a taxpayer’s capital interest in a trust that is foreign 
property is deemed to be the greater of 


(a) the cost amount of the interest, determined without reference to this defi- 
nition, and 
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(b) where that time is more than 60 days after the end of a taxation year of 
the trust, the amount that would be the cost amount of the interest if new 
units of the trust had been issued in satisfaction of each amount payable 


(i) after 2000 and at or before the end of the taxation year, by the trust in 
respect of the interest, 


(ii) to which subparagraph 53(2)(h)(i.1) applies (or would apply if that 
subparagraph were read without reference to clauses (A) and (B) of that 
subparagraph), and ; 


(iii) that has not been satisfied at or before that time by the issue of new 
units of the trust or by a payment of an amount by the trust; 


Proposed Amendment — Former 206(1)“cost 
amount”(b)(i)—(iii) 


(i) after 2000 and at or before the end of the taxation year, by the trust 
in respect of the interest (otherwise than as proceeds of disposition of 
the interest), and — 


(ii) that has not been satisfied at or before that time by the issue of 
new units of the trust or by a payment of an amount by the trust: 


(iii) [Repealed] 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
171(2), will replace subparas. (b)(i)-(iii) of the definition “cost amount” in former 
subsec. 206(1) [repealed by S.C. 2005, c. 30] with subparas. (b)(i) and (ii) to read 
as above, applicable to months that end after December 20, 2002 and before 2005. 


Technical Notes: Part XI of the Act set out rules for a 1% per month penalty tax 
on excess foreign property held by deferred income plans. Part XI was repealed, 
effective for months that end after 2004, in Budget Implementation Act, 2005, S.C. 
2005, c. 30. A number of amendments are being made to Part XI that are effective 
prior to its repeal. _ 


“Cost amount” is defined in subsection 206(1) for the purposes of Part XL. The 

definition was introduced in 2001 to deal with arrangements that provided for trust 

income to be “capitalized” without the trust issuing new units. Under the defini- 
tion, the cost amount otherwise determined of a taxpayer’s interest in such a trust 

reflects the capitalized amounts. The definition is amended to clarify that it applies 

fo trusts under which all beneficiaries are registered plan trusts (e.g., trusts de- 

scribed in paragraph (e) of the definition “trust” in subsection 108(1)). 


“designated value” of a property at any time means the greater of 
(a) the fair market value at that time of the property, and 
(b) the carrying value at that time of the property: 

“excluded share” means 


(a) a share that is of a class of shares listed on a prescribed stock exchange in 
Canada, where no share of that class has been issued after December 4, 1985 
(otherwise than pursuant to an agreement in writing entered into before 5:00 
p.m. Eastern Standard Time on December 4, 1985), 


(b) a share last acquired after 1995 that is of a class of shares listed on a 
prescribed stock exchange in Canada, where 


(i) no share of that class has been issued after July 20, 1995 (otherwise 
than pursuant to an agreement in writing made before July 21, 1995), 
and 


(ii) the share would not be foreign property if the expression “primarily 
from foreign property” in paragraph (d.1) of the definition “foreign pro- 
perty” in this subsection were read as “primarily from portfolio invest- 
ments in property that is foreign property” and that paragraph were read 
without reference to “(other than an excluded share)”, and 


(c) a share last acquired after 1995 as a consequence of the exercise of a 
right acquired before 1996 where the share would not be foreign property if 
the expression “primarily from foreign property” in paragraph (d.1) of the 
definition “foreign property” in this subsection were read as “primarily from 
portfolio investments in property that is foreign property” and that paragraph 
were read without reference to “(other than an excluded share)”: 


foreign property” means 


(a) tangible property situated outside Canada except automotive equipment 
registered in Canada, 


(b) automotive equipment not registered in Canada pursuant to the laws of 
Canada or a province, 


(c) intangible property (other than any property described in paragraphs (d) 
to (g)) situated outside Canada including, without restricting the generality 
of the foregoing, ‘any patent under the laws of a country other than Canada 
and any licence in respect thereof, 


(d) any share of the capital stock of a corporation other than a Canadian 
corporation, 


(d.1) except as provided by subsection (1.1), any share (other than an ex- 
cluded share) of the capital stock of, or any debt obligation issued by, a 
corporation (other than an investment corporation, mutual fund corporation 
or registered investment) that is a Canadian corporation, where shares of the 
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corporation can reasonably be considered to derive their value, directly or 
indirectly, primarily from foreign property, 


____ property, 
Application: The July 18, 2005 


sec. 206(1) [repealed by S.C. 2005, ¢. 30] to read as above, applicable: 
that end after October 2003. and before, 2005. _ - 


Technical Notes: “Foreign property” is defined in subsection 206(1 
paragraph (d.1) of the definition, foreign property includes certain shares ; 
issued by Canadian corporations, if shares of the corporation may reasonably be 
considered to derive their value primarily from foreign property. Paragraph (g) of 
the definition treats as foreign property the indebtedness of a non-resident person 
other than indebtedness issued by various international organizati 
ness issued by an authorized foreign bank and payable at a Canadian | 
bank. 8 _—. _ 
Paragraphs (d.1) and (g) are amended to provide that a mortgage obligation that is _ 

fully secured by real property situated in Canada is not foreign property. These 
amendments apply to months that end after October 2003 and before 2005. 


(e) except as prescribed, any share of the capital stock of a mutual fund cor- 
poration or investment corporation that is not a registered investment, other 
than a share of the capital stock of an investment corporation that was last 
acquired before October 14, 1971, 


(f) any property that, under the terms or conditions thereof or any agreement 
relating thereto, is convertible into, is exchangeable for or confers a right to 
acquire, property that is foreign property, but not including property that is 
(i) a share of the capital stock of a Canadian corporation listed on a 
prescribed stock exchange in Canada, or 
(ii) a right issued before 1984 and listed on a prescribed stock exchange 


in Canada to acquire a share of the capital stock of a Canadian 
corporation, 


(g) indebtedness of a non-resident person, other than 


(i) indebtedness issued by an authorized foreign bank and payable at a 
branch in Canada of the bank, or 


(ii) indebtedness issued or guaranteed by 

(A) the International Bank for Reconstruction and Development, 

(B) the International Finance Corporation, 

(C) the Inter-American Development Bank, 

(D) the Asian Development Bank, 

(E) the Caribbean Development Bank, 

(F) the European Bank for Reconstruction and Development, 

(G) the African Development Bank, or 

(H) a prescribed person, 
Proposed Addition — Former 206(1)"foreign property” (g)(iii) 
(lil) a debt obligation that is fully secured by a mortgage, charge, oC 
pothec or similar instrument in respect of real or immovable property 
situated in Canada or that would be. fully secured were it not for a 


decline in the fair market value of the property after the debt obliga- 
; tion was issued, _ : / 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
171(4). will add subpara. (g)(ii) to the definition “foreign property” in former sub- 
sec. 206(1) [repealed by S.C. 2005, c. 30]. applicable to months that end after Qc- 
tober 2003 and before 2005. nk 


Technical Notes: See under 206(1)“foreign property”(d.1) above. 
Letter from Dept. of Finance, November 3, 2003: | ae 
Dear [xxx] : ; : 


This is in reply to your letter of September 22, 2003 in which you seek an amend- 
ment to the Income Tax Act to address certain practical difficulties of monitoring 
the foreign property character of Canadian-based commercial mortgage-backed se- 
curities (CMBS), : Lo : 


We understand that CMBS in. Canada are generally issued as certificates represent- 
ing undivided co-ownership interests in a pool of mortgage loans secured by com- __ 
mercial real property situated in Canada. To determine the foreign property charac- 
ter of the certificates, it is necessary to determine the character of each of the 
mortgage loans in the pool based on the attributes of the issuer. As the issuers are 
typically private corporations, obtaining the information necessary to make N-ZO- 

ing determinations as to the applicability of paragraphs (d.1) and (g) of the “for- 
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eign property” definition in subsection 206(1) and subsection 206(1.1) is time-con- 
suming and expensive. Finally, we understand that the foreign property component 
of typical CMBS offerings in Canada is minimal. : 


Given these factors, we are prepared to recommend relief, In particular, we will 
recommend to the Minister of Finance that the Income Tax Act be amended, effec- 
tive for months ending after October 2003, to exclude from the definition “foreign 
property” certificates representing undivided co-ownership interests in a pool of 
mortgage loans secured by real property situated in Canada, subject to the follow- 


property; _ 
+ at the time of issuance of the certificates, not more than 20% of the total — 
amount of the mortgage loans in the pool is attributable to mortgage loans 
issued by a single person or related group; - oS 
* the certificates are issued as part of an offering of at least $25 million; — 
* the amount of each mortgage loan in the pool, at the [o ssuance, 
(together with the amount of any other debt of equal o : 
exceed the fair market value, at that time, of the real 
‘mortgage loan; and 


"+ no mortgage loan is added to the pool after issu 
_ is non-foreign property. — | 


As you are aware, we are also considering possibility of p 
exclusion for any mortgage loan in respect of real propert 

decision is made to provide a general exclusion, it would be ¢ 
of public announcement. [Subpara. (g)(iii) provides this more 


ed.| 
I trust this addresses your concerns and thank you for writing. 


eee 


Yours sincerely, 


Brian Ernewein 


" Director, Tax Legislation Division, Tax Policy Branch = 


Letter from Dept. of Finance, June 30, 2004: See under Reg. 4900(1)(j). : 


(h) any interest in or right to any property that is foreign property by virtue 
of paragraphs (a) to (g), and 

(i) except as prescribed by regulation, any interest in, or right to acquire an 
interest in, a trust (other than a registered investment) or a partnership; 


“investment activity” of a particular corporation means any business carried on 
by the corporation, or any holding of property by the corporation otherwise than 
as part of a business carried on by the corporation, the principal purpose of 
which is to derive income from, or to derive profits from the disposition of, 


(a) shares (other than shares of the capital stock of another corporation in 
which the particular corporation has a significant interest, where the primary 
activity of the other corporation is not an investment activity), 


(b) interests in trusts, 


(c) indebtedness (other than indebtedness owing by another corporation in 
which the particular corporation has a significant interest, where the primary 
activity of the other corporation is not an investment activity), 

(d) annuities, 

(e) commodities or commodities futures purchased or sold, directly or indi- 
rectly in any manner whatever, on a commodities or commodities futures 
exchange (except commodities manufactured, produced, grown, extracted or 
processed by the corporation or another corporation with which the corpora- 
tion does not deal at arm’s length), 


(f) currencies (other than currencies in the form of numismatic coins), 


(g) interests in funds or entities other than corporations, partnerships and 

trusts, 

(h) interests or options in respect of property described in any of paragraphs 

(a) to (g), or 

(i) any combination of properties described in any of paragraphs (a) to (h); 
“qualified property” of a corporation means a property (other than a debt obliga- 
tion or share issued by an affiliate of the corporation or by any corporation re- 
lated to the corporation) owned by the corporation and used by it or an affiliate 
of the corporation in a specified active business carried on by it or the affiliate; 
“significant interest” has the meaning that would be assigned by section 142.2 if 
that section were read without reference to paragraphs 142.2(3)(b) and (c); 
“small business investment amount” of a taxpayer for a month means the greater 
of 

(a) the total of the cost amounts of all small business properties to the tax- 

payer at the end of the month, and 

(b) the quotient obtained when the total of all amounts determined for each 

of the three preceding months, each of which is the total of the cost amounts 

of all small business properties to the taxpayer at the end of that preceding 

month, is divided by three; 


0% of the total 
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“small business property” of a taxpayer at a particular time means property ac- 
quired by the taxpayer after October 31, 1985 that is at that particular time 


(a) a property prescribed to be a small business security, 


(b) a share of a class of the capital stock of a corporation prescribed to be a 
small business investment corporation, 


(c) an interest of a limited partner in a partnership prescribed to be a small 
business investment limited partnership, or 


(d) an interest in a trust prescribed to be a small business investment trust, 
where 
(e) the taxpayer is a prescribed person in respect of the property, or 


(f) throughout the period that began at the time the property was first ac- 
quired (otherwise than by a broker or dealer in securities) and ends at the 
particular time, the property was not owned by any person other than 


(i) the taxpayer, 


(ii) a trust governed by a particular registered retirement income fund or 
registered retirement savings plan if 


(A) the taxpayer is another trust governed by a registered retirement 
income fund or registered retirement savings plan, and 


(B) the annuitant under the particular fund or plan (or the spouse, 
common-law partner, former spouse or former common-law partner 
of that annuitant) is also the annuitant under the fund or plan re- 
ferred to in clause;(A), or 


(iii) an annuitant under a registered retirement income fund or registered 
retirement savings plan that governs the taxpayer, or a spouse, common- 
law partner, former spouse..or former common-law partner of that 
annuitant; 


“specified active business” carried on by a corporation, at any time, means a 
particular business that is carried on by the corporation in Canada where 


(a) the corporation employs in the particular business at that time more than 
5 full-time employees and at least 


(i) 50% of the full-time employees employed by the corporation at that 
time in the particular business are employed in Canada, and 


(ii) 50% of the salaries and’ wages paid to employees employed at that 
time in the particular business are reasonably attributable to services 
rendered in Canada by the employees, or 


(b) one or more other corporations associated with the corporation provide, 
in the course of carrying on one or more other active businesses, managerial, 
administrative, financial, maintenance or other similar services to the corpo- 
ration in respect of the particular business and 


(i) the corporation could reasonably be expected to require more than 5 
full-time employees at that time in respect of the particular business if 
those services had not been provided, 


(ii) at least 50% of the full-time employees employed at that time by the 
corporation in the particular business and by the other corporations in 
the other active businesses are employed in Canada, and 


(iii) at least 50% of the salaries and wages paid to employees employed 
at that time by the corporation in the particular business and by the other 
corporations in the other active businesses are reasonably attributable to 
services rendered in Canada by the employees, 


but does not include a business carried on by the corporation the principal pur- 
pose of which is to derive income from, or from the disposition of, shares and 
debt obligations the value of which can reasonably be considered to derive, di- 
rectly or indirectly, primarily from foreign property; 
“specified proportion” of a member of a partnership for a fiscal period of the 
partnership means the proportion that the member’s share of the total income or 
loss of the partnership for the partnership’s fiscal period is of the partnership’s 
total income or loss for that period and, for the purpose of this definition, where 
that income or loss for a period is nil, that proportion shall be computed as if the 
partnership had income for that period in the amount of $1,000,000. 
"Proposed Repeal — Former 206(1)“specified proportion” 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
171(1), will repeal the definition “specified proportion” in former subsec. 206(1) [re- 
pealed by S.C. 2005, c. 30], applicable after December 20, 2002. 


Technical Notes: Subsection 206(1) includes a definition of a partner's “specified 
proportion” of a partnership for a fiscal period. To enable the definition to be used 
for other purposes as well, it is moved to subsection 248(1), and is repealed in sub- 
section 206(1), effective after December 20, 2002. 


(1.1) Exception where substantial Canadian presence — Property described 
in paragraph (d.1) of the definition “foreign property” in subsection (1) does not, 
at a particular time, include property of a taxpayer that is a share or debt obliga- 
tion that was issued by a corporation that, at the particular time, is a Canadian 
corporation where 


(a) either at any time in any of the last 15 months beginning before the time 
(in this subsection referred to as the “acquisition time’) when the property 
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was last acquired before the particular time by the taxpayer or at any time in 
the calendar year that includes the acquisition time, the total of all amounts 
each of which is the designated value of a qualified property of the corpora- 
tion or an affiliate of the corporation exceeded $50,000,000; 


(b) the particular time is not later than the end of the 15th month ending after 
the acquisition time and, at any time in any of the last 15 months beginning 
before the acquisition time, the total of all amounts each of which is the 
designated value of a qualified property of the corporation or another corpo- 
ration controlled by the corporation exceeded 50% of the lesser of the fair 
market value of all of the corporation’s property and the carrying value of all 
of the corporation’s property; 


(c) the particular time is after the acquisition time and, at any time in any of 
the first 15 months beginning after the acquisition time, the total of all 
amounts each of which is the designated value of a qualified property of the 
corporation or another corporation controlled by the corporation exceeded 
50% of the lesser of the fair market value of all of the corporation’s property 
and the carrying value of all of the corporation’s property; 


(d) the particular time is after 1995 and, at the particular time, 
(i) either 


(A) the corporation was incorporated or otherwise formed under the 
laws of Canada or a province, or 


(B) where the corporation was not required to maintain an office 
under the laws by or under which it was incorporated, the mainte- 
nance of an office in Canada is required under the constitutional 
documents of the corporation, 


(ii) the corporation maintains an office in Canada, and 
(ili) any of the following conditions applies, namely, 


(A) the corporation employs more than 5 individuals in Canada full 
time and those individuals are not employed primarily in connection 
with 


(I) an investment activity of the corporation or another corpora- 
tion with which the corporation does not deal at arm’s length, 


(IJ) a business carried on by the corporation through a partner- 
ship of which the corporation is not a majority interest partner, 
or 


(II) a business carried on by another corporation with which 
the corporation does not deal at arm’s length through a partner- 
ship of which that other corporation is not a majority interest 
partner, 


(B) another corporation that is controlled by the corporation em- 
ploys more than 5 individuals in Canada full time and those individ- 
uals are not employed primarily in connection with 


(I) an investment activity of the other corporation or another 
corporation with which the other corporation does not deal at 
arm’s length, 


(II) a business carried on by the other corporation through a 
partnership of which the other corporation is not a majority in- 
terest partner, or 


(III) a business carried on by another corporation with which 
the other corporation does not deal at arm’s length through a 
partnership of which that other corporation is not a majority in- 
terest partner, 


(C) the total amount incurred by the corporation for the services 
(other than services relating to an investment activity of the corpo- 
ration or another corporation with which the corporation does not 
deal at arm’s length) of employees and other individuals rendered in 
Canada in any calendar year that ends in any of the last 15 months 
that end before the particular time exceeds $250,000. 


(D) the total amount incurred by another corporation that is con- 
trolled by the corporation for the services (other than services relat- 
ing to an investment activity of the other corporaticn or another cor- 
poration with which the other corporation does not deal at arm’s 
length) of employees and other individuals rendered in Canada in 
any calendar year that ends in any of the last 15 months that end 
before the particular time exceeds $250,000, or 


(E) in the calendar year that includes the particular time the corpora- 
tion was continued from a jurisdiction outside Canada. or incorpo- 
rated or otherwise formed and the total amount incurred in the year 
by the corporation for the services (other than services relating to an 
investment activity of the corporation or another corporation with 
which the corporation does not deal at arm’s length) of employees 
and other individuals rendered in Canada exceeds $250,000; or 


(e) the particular time is after 1995 and, at the particular time, all or substan- 
tially all of the property of the corporation is not foreign property. 
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(1.2) Partnerships — For the purposes of paragraphs (1.1)(a) to (c) and this 
subsection, 


(a) a member of a partnership 
(i) is deemed not to own any interest in the partnership at any time, and 


(ii) is deemed to own the member’s specified proportion for the partner- 
ship’s first fiscal period that ends at or after that time of each property 
that would, if the assumption in paragraph 96(1)(c) were made, be 
owned by the partnership at that time; and 


(b) the carrying value at that time of that specified proportion of a partner- 
ship’s property is deemed to be that specified proportion of the carrying 
value at that time to the partnership of that property. 


(1.3) Interpretation — For the purpose of paragraph (1.1)(d), 


(a) an employee of a corporation is deemed to be employed in Canada where 
the corporation’s permanent establishment (as defined by regulation) to 
which the employee principally reports is situated in Canada; and 


(b) services are deemed to be rendered in Canada to a corporation where the 
permanent establishment (as defined by regulation) for which the services 
are rendered is situated in Canada. 


(1.4) Rights in respect of foreign property — For the purpose of determining 
whether a property owned by a taxpayer is foreign property at any time because 
of paragraph (f) or (h) of the definition “foreign property” in subsection (1), it 
shall be assumed that each other property not owned at that time by the taxpayer 
was acquired immediately before that time by the taxpayer. 


(1.5) Identical property — Notwithstanding paragraphs (d.1), (f) and (h) of the 
definition “foreign property” in subsection (1), a property shall not be considered 
to be foreign property at a particular time of a taxpayer because of any of those 
paragraphs where 


(a) the property is 
(i) a share or debt obligation issued by a Canadian corporation, or 


(ii) an interest in, a right to, a property that is convertible into or a pro- 
perty that is exchangeable for, a share or debt obligation issued by a 
Canadian corporation; and 


(b) the property, or the share or obligation referred to in subparagraph (a)(ii), 
is identical to another property that is owned at the particular time by the 
taxpayer and that is not foreign property at the particular time of the 
taxpayer. 

(2) Tax payable — Where, at the end of any month, 
(a) the amount, if any, by which 


(1) the total of all amounts each of which is the cost amount of a foreign 
property to a taxpayer described in any of paragraphs 205(a) to (f) 


exceeds the total of 


(li) Where the taxpayer is described in any of paragraphs 205(b), (c) and 
(e), all amounts each of which is the cost amount to the taxpayer of a 
foreign property that was not at the end of the month a qualified invest- 
ment (within the meaning assigned by subsection 146(1) or 146.3(1) or 
section 204, as the case may be) of the taxpayer, and 


(ili) all amounts (other than an amount included in respect of the tax- 
payer for the month under subparagraph (ii)) each of which is the cost 
amount to the taxpayer of foreign property that became foreign property 
of the taxpayer after its last acquisition by the taxpayer and at a time that 
is not more than 24 months before the end of the month, 


exceeds the total of 
(b) 30% of the total of all amounts each of which is the cost amount of a 
property to the taxpayer, and~ 
(c) in the case of a taxpayer described in paragraph 205(a), (b), (c) or (e), 
other than a taxpayer described in paragraph 149(1)(0.2), the lesser of 


(1) three times the small business investment amount of the taxpayer for 
the month, and 


(ii) 20% of the total of all amounts each of which is the cost amount of a 
property to the taxpayer, 


the taxpayer shall, in respect of that month, pay a tax under this Part equal to 1% 
of the lesser of the excess and the total of all amounts each of which is the cost 


amount to the taxpayer of each of its foreign properties that was acquired after 
June 18, 1971. 


(2.01) [Tax payable by] Registered investments — Notwithstanding subsec- 
tion (2), the tax payable under this section by a registered investment in respect 
of a month is equal to the lesser of 


(a) the tax that would, but for this subsection, be payable by the registered 
investment in respect of the month, and 


(b) the greater of 
(i) 20% of the amount determined under paragraph (a), and 


(ii) the amount determined by the formula 
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$5,000 + (A x B/C) 
where 
A is equal to the amount determined under paragraph (a), 
Bis equal to 


(A) where the registered investment is a trust, the total of all 
amounts each of which is the fair market value at the end of the 
month of an interest in the registered investment that is held at 
that time by a taxpayer described in any of paragraphs 205(a) to 
(f) or by a mutual fund corporation, investment corporation, 
mutual fund trust, prescribed trust or prescribed partnership, 
and 


(B) where the registered investment is a corporation, the total of 
all amounts each of which is the fair market value at the end of 
the month of a share of the capital stock of the registered invest- 
ment that is held at that time by a taxpayer described in any of 
paragraphs 205(a) to (f) or by a mutual fund corporation, in- 
vestment corporation, mutual fund trust, prescribed trust or pre- 
scribed partnership, and 


C is equal to 


(A) where the registered investment is a trust, the total of all 
amounts each of which is the fair market value at the end of the 
month of an interest in the registered investment that is held at 
that time, and 


(B) where the registered investment is a corporation, the total of 
all amounts each of which is the fair market value at the end of 
the month of a share of the capital stock of the registered invest- 
ment that is held at that time. 


(2.1) Exemption — Notwithstanding section 205, subsection (2) does not apply 
to a trust described in paragraph 149(1)(0.4) or a corporation described in para- 
graph 149(1)(0.2) in respect of any month that falls within a period for which the 
trustee or the corporation, as the case may be, elects in accordance with subsec- 
tions 259(1) and (3). 


(3) [Repealed] 


(3.1) Acquisition of qualifying security — For the purpose of applying subpara- 
graph (2)(a)(iii) at or after a particular time, where a qualifying security in rela- 
tion to another security is acquired at the particular time by the taxpayer referred 
to in subsection (3.2) in respect of the security, and the security is foreign pro- 
perty at that time, 


(a) the qualifying security is deemed to have been last acquired by the tax- 
payer at the time the other security was last acquired by the taxpayer; 


(b) where the other security was not foreign property immediately before the 
particular time, the qualifying security is deemed to have become foreign 
property at the particular time; and 


(c) where the other security was foreign property immediately before the 
particular time, the qualifying security is deemed to have become foreign 
property at the time the other security became foreign property. 


(3.2) Qualifying security — For the purpose of subsection (3.1), a qualifying 
security in relation to another security means 


(a) a security issued at any time by a corporation to a taxpayer 


(i) in exchange for another security acquired before that time by the tax- 
payer, and 


(ii) in the course of 
(A) a corporate merger or reorganization of capital, 


(B) a transaction or series of transactions in which control of the 
corporation that issued the other security is acquired by a person or 
group of persons, or 


(C) a transaction or series of transactions in which all or substan- 
tially all of the issued and outstanding shares (other than shares held 
immediately before the transaction or the beginning of the series by 
a particular person or related group) of the corporation that issued 
the other security are acquired by the particular person or related 
group; or 

(b) a security acquired by a taxpayer from a corporation pursuant to a distri- 

bution with respect to another security that is an eligible distribution de- 

scribed in subsection 86.1(2). 


(4) Non-arm’s length transactions — For the purposes of this Part, where at 
any time a taxpayer acquires property, otherwise than pursuant to a transfer of 
property to which paragraph (f) or (g) of the definition “disposition” in subsec- 
tion 248(1) applies, from a person with whom the taxpayer does not deal at 
arm’s length for no consideration or for consideration less than the fair market 
value of the property at that time, the taxpayer is deemed to acquire the property 
at that fair market value, and for those purposes, a particular trust is deemed not 
to deal at arm’s length with another trust if a person who is beneficially inter- 
ested in the particular trust is at that time also beneficially interested in the other 
trust. 
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The definition “cost amount” added to subsec. 206(1) by 2001, c. 17, subsec. 169(2), 
applicable to months that end after February 2001. 


Para. (g) of the definition “foreign property” in subsec. 206(1) amended by the said c. 
17, subsec. 169(1), applicable after June 27, 1999. It formerly read: 


(g) indebtedness of a non-resident person, other than indebtedness issued or 
guaranteed by 


(i) the International Bank for Reconstruction and Development, 
(i.1) the. International Finance Corporation, 

(ii) the Inter-American Development Bank, 

(iii) the Asian Development Bank, 

(iv) the Caribbean Development Bank, 

(iv.1) the European Bank for Reconstruction and Development, 
(iv.2) the African Development Bank, or 

(v) a prescribed person, 


Cl. (f)(ii)(B) and subpara. (f)(iii) of the definition “small business property” in subsec. 
206(1) amended by the said c. 17, s. 241, applicable to 2001 er seg. except that, if a 
taxpayer and a person have jointly elected pursuant to s. 144 of the Modernization of 
Benefits and Obligations Act [2000, c. 12], in respect of the 1998, 1999 or 2000 taxa- 
tion years, the amendment applies to the taxpayer and the person in respect of the ap- 
plicable taxation year and subsequent taxation years. Cl. (f)(ii)(B) and subpara. (f)(iil) 
formerly read: 


(B) the annuitant under the particular fund or plan (or the spouse or former 
spouse of that annuitant) is also the annuitant under the fund or plan referred 
to in clause (A), or 


(iii) an annuitant under a registered retirement income fund or registered retire- 
ment savings plan that governs the taxpayer, or a spouse or former spouse of that 
annuitant; 


Subsec. 206(3.1) amended by the said c. 17, subsec. 169(3), applicable to months that 
end after 1997. Subsec. 206(3.1) formerly read: 


(3.1) Reorganizations, etc. — Where 


(a) a security (in this subsection referred to as the “new security”) is issued 
at a particular time by a corporation to a taxpayer 


(i) in exchange for another security acquired before the particular time 
by the taxpayer, and 


(ii) in the course of 
(A) a corporate merger or reorganization of capital, or 


(B) a transaction in which control of the corporation that issued the 
other security is acquired by a person or a group of persons, and 


(b) the new security is foreign property at the particular time, 


for the purposes of applying subparagraph (2)(a)(iii) to the taxpayer at or after 
the particular time, 


(c) the new security shall be deemed to have been last acquired by the tax- 
payer at the time the other security was last acquired by the taxpayer, 


(d) where the other security was not foreign property immediately before the 
particular time, the new security shall be deemed to have become foreign 
property at the particular time, and 


(e) where the other security was foreign property immediately before the 
particular time, the new security shall be deemed to have become foreign 
property at the time the other security became foreign property. 


Subsec, 206(3.2) added by the said c. 17, subsec. 169(3), applicable to months that end 
after 1997. 


Subsec. 206(4) amended by the said c. 17, subsec. 169(4), applicable in respect of pro- 
perty acquired after December 23, 1998. It formerly read: 


(4) For the purposes of this Part, where a taxpayer has acquired property from a 
person with whom the taxpayer was not dealing at arm’s length for no considera- 
tion or for consideration less than the fair market value thereof at the time of the 
acquisition, the taxpayer shall be deemed to have acquired the property at that 
fair market value, and for those purposes, a trust shall be deemed not to deal at 
arm’s length with another trust if any person is beneficially interested in both 
trusts. 


The definition “small business investment amount” and the portion of “small business 
property” following para. (d), in subsec. 206(1) amended by 2000, c. 19, subsecs. 
60(1), (2), applicable to months that end after 1997. The definitions formerly read: 


“small business investment amount” of a taxpayer for a month means the quo- 
tient obtained when the total of all amounts determined for each of the three 
preceding months, each of which is the total of the cost amounts of all small 
business properties to the taxpayer at the end of that preceding month, is divided 
by three; 


where the taxpayer is 


(e) a prescribed person in respect of the property, or 
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(f) the first person (other than a broker or dealer in securities) to have ac- 
quired the property and the taxpayer has owned the property continuously 
since it was so acquired. 
Subsec. 206(2) amended by 2000, c. 14, s. 41 to substitute “30%” for “20%”, applica- 
ble to months that end after 1999, except that for months in 2000 the reference to 
“30%” shall be read as “25%”. 


The definitions “affiliate”, “carrying value”, “designated value”, “excluded share”’, 
“qualified property”, “specified active business” and “specified proportion” added to 
subsec. 206(1) by 1998, c. 19, subsec. 210(3), applicable to shares and indebtedness 
acquired after December 4, 1985 (otherwise than pursuant to, an agreement in writing 
made before 5:00 p.m. E.S.T. on December 4, 1985). 


Paras. (d.1) and (e) of the definition “foreign property” in subsec. 206(1) amended by 
the said c. 19, subsec. 210(1), para. (d.1) applicable to shares and indebtedness ac- 
quired after December 4, 1985 (otherwise than pursuant to an agreement in writing 
made before 5:00 p.m. E.S.T. on December 4, 1985) except that, with respect to shares 
and indebtedness last acquired before 1996, the reference to “primarily from foreign 
property” in that paragraph shall be read as a reference to “primarily from portfolio 
investments in property that is foreign property”, and para. (e) applicable to months 
that end after June 1995. Paras. (d.1) and (e) formerly read: 


(d.1) any share of the capital stock of or any debt obligation issued by a Cana- 
dian corporation, if shares of the corporation may reasonably be considered to 
derive their value, directly or indirectly, primarily from portfolio investments in 
property that is foreign property, but not including a share of a corporation listed 
on a prescribed stock exchange in Canada that is of a class of the capital stock of 
the corporation no share of which has been issued after December 4, 1985 (oth- 
erwise than pursuant to an agreement in writing entered into before 5:00 p.m. 
Eastern Standard Time on December 4, 1985), 


(e) any share of the capital stock of a mutual fund corporation that is neither an 
investment corporation nor a registered investment, except as prescribed by 
regulation, 


Subparas. (g)(iv.1) and (iv.2) added to the definition “foreign property” by the said ¢. 
19, subsec. 210(2), (iv.1) applicable to months after March 1991, and (iv.2) applicable 
to months after 1996. 


The definitions “investment activity” and “significant interest” added to subsec. 206(1) 
by the said, c. 19, subsec. 210(3), applicable after 1995. 


Subsecs. 206(1.1) to (1.5) added by the said c. 19, subsec. 210(4), applicable after De- 
cember 4, 1985. : 


Subsec. 206(2.01) added by the said c. 19, subsec. 210(5), applicable to months that 
end after 1992. 


Subsec. 206(3) repealed by the said c. 19, subsec. 210(6), applicable to months that end 
after June 1995. Subsec. 206(3) formerly read: 


(3) Shares in investment corporation — Notwithstanding the definition “for- 
eign property” in subsection (1), a share of the capital stock of an investment 
corporation (other than a registered investment) acquired after October 13, 1971 
by a taxpayer to whom this Part applies and owned by the taxpayer at a particu- 
lar time shall, except as prescribed by, regulation, be deemed to be a foreign 
property of the taxpayer at that time. 


The opening words of para. (g) of “foreign property” in subsec. 206(1):substituted by 
1994, c. 21, subsec. 93(1), applicable to months after 1992. The opening words of that 
para. formerly read: 


(g) any bond, debenture, mortgage, note or similar obligation of, or issued by, a 
person not resident in Canada, except any such bond, debenture, mortgage, note 
or similar obligation issued or guaranteed by 


Subsec. 206(2.1) substituted by the said c, 21, subsec. 93(2), applicable to 1992 et seg. 
That subsec. formerly read: 


(2.1) Exemption — Notwithstanding section 205, subsection (2) shall not apply 
in respect of a trust described in paragraph 149(1)(0.4) in respect of any month 
that falls within a period in respect of which the trustee has elected in accordance 
with subsection 259(2). 


Para. 206(2)(a) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 120(1), applica- 
ble to months ending after December 20, 1991. Para. (a) formerly read: 


(a) the total of all amounts each of which is the cost amount of 2 foreign property 
to a taxpayer described in any of paragraphs 205(a) to (f) (other than, where the 
taxpayer is described in any of paragraphs (b), (c) and (e), a foreign property that 
was not at the end of the month a qualified investment, within the meaning as- 
signed by subsection 146(1) or 146.3(1) or section 204, as the case may be, of 
the taxpayer.) 


Subsec. 206(3.1)'added by the said, c. 7, Sch. VIII (1993, ¢. 24), subsec. 120(2), appli- 
cable to months ending after December 20, 1991. 


Subpara. (g)(i.1) added to “foreign property” by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 166(1), applicable after July 13, 1990. 


Para. 206(2)(b) amended by the said c. 7, Sch. I (1991, c. 49). subsec. 166(2), to sub- 
stitute “20% ” for “10% ”, applicable to months ending after 1989 except that for 
months in 1990, 1991, 1992 and 1993 the reference in para. (b) to “20%” shall be read 
as “12%”, “14%”, “16%” and, “18%” respectively. 
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Subpara. 206(2)(c)(ii) substituted by the said c. 7, Sch. If (1991, c. 49), subsec. 166(3), 
applicable to months ending after 1989. That subpara. formerly read: 


(ii) two times the amount determined under paragraph (b), 


206.1 [Repealed] 


History: Part XI (ss. 205-207) repealed by 2005, c. 30, s. 14, applicable to months that 
end after 2004. S. 206.1 formerly read: 


206.1 Tax in respect of acquisition of shares — Where at any time a taxpayer 
to which this Part applies makes an agreement (otherwise than as a consequence 
of the acquisition or writing by it of an option listed on a prescribed stock ex- 
change) to acquire a share of the capital stock of a corporation (otherwise than 
from the corporation) at a price that may differ from the fair market value of the 
share at the time the share may be acquired, the taxpayer shall, in respect of each 
month during which the taxpayer is a party to the agreement, pay a tax under this 
Part equal to the total of all amounts each of which is the amount, if any, by 
which 


(a) the amount of a dividend paid on the share at a time in the month at 
which the taxpayer is a party to the agreement 


exceeds 
(b) the amount, if any, of the dividend that is received by the taxpayer. 


S. 206.1 amended by 1998, c. 19, s. 211, applicable to agreements entered into after 
1992 except that, in its application to agreements entered into after 1992 and before 
April 26, 1995, s. 206.1 shall be read as follows: 


206.1 Where at any time a taxpayer to which this Part applies enters into an 
agreement (otherwise than as a consequence of the acquisition or writing by it of 
an option listed on a prescribed stock exchange) to acquire a share of the capital 
stock of a corporation (otherwise than from the corporation) at a price that may 
differ from the fair market value of the share at the time the share may be ac- 
quired, the taxpayer shall, in respect of each month during which the taxpayer is 
a party to the agreement, pay a tax under this Part equal to the lesser of 


(a) the total of all amounts each of which is the amount, if any, by which 


(i) the amount of a dividend paid on the share at a time in the month at 
which the taxpayer is a party to the agreement 


exceeds 


(ii) the amount, if any, of the dividend that is received by the taxpayer, 
and 


(b) 1% of the fair market value of the share at the time the agreement is 
entered into. 


The sec. formerly read: 


206.1 Tax in respect of acquisition of shares — Where at any time a taxpayer 
to which this Part applies enters into an agreement (otherwise than as a conse- 
quence of the acquisition or writing by it of an option listed on a prescribed stock 
exchange) to acquire a share of the capital stock of a corporation (otherwise than 
from the corporation) at a price that may differ from the fair market value thereof 
at the time the share may be acquired, the taxpayer shall, in respect of each 
month during which the taxpayer is a party to the agreement, pay a tax under this 
Part equal to 1% of the fair market value of the share at the time that the agree- 
ment is entered into. 


S. 206.1 substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 167, applicable to agree- 
ments entered into after July 13, 1990. S. 206.1 formerly read: 


206.1 Tax in respect of acquisition of shares — Where at any time a taxpayer 
to which this Part applies has entered into an agreement (otherwise than pursuant 
to the acquisition or writing by it of an option listed on a prescribed stock ex- 
change) to acquire shares of the capital stock of a corporation from a person 
other than the corporation at a price that may differ from the fair market value 
thereof at the time they may be acquired, the taxpayer shall, in respect of each 
month during which it is a party to the agreement, pay a tax under this Part equal 
to 1% of the maximum amount that the taxpayer is or may be required to pay for 
the shares under the agreement. 


207. [Repealed] 


History: Part XI (ss. 205-207) repealed by 2005, c. 30, s. 14, applicable to months that 
end after 2004. S. 207 formerly read: 


207. (1) Return and payment of tax — Within 90 days after the end of each 
year after 1971, a taxpayer to whom this Part applies shall 


(a) file with the Minister a return for the year under this Part in prescribed 


form and containing prescribed information, without notice or demand 
therefor; 


(b) estimate in the return the amount of tax, if any, payable by the taxpayer 
under this Part in respect of each month in the year; and 


(c) pay to the Receiver General the amount of tax, if any, payable by the 
taxpayer under this Part in respect of each month in the year. 
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(2) Liability of trustee — Where the trustee of a taxpayer that is liable to pay tax 
under this Part does not remit to the Receiver General the amount of the tax 
within the time specified in subsection (1), the trustee is personally liable to pay 
on behalf of the taxpayer the full amount of the tax and is entitled to recover 
from the taxpayer any amount paid by the trustee as tax under this section. 


(3) Provisions applicable to Part — Subsections 150(2) and (3), sections 152 
and 158, subsections .161(1) and (11), sections 162 to 167 and Division J of Part 
| are applicable to this Part with such modifications as the circumstances require. 


PART XI.1 — TAX IN RESPECT OF 
DEFERRED INCOME PLANS AND OTHER 
TAX EXEMPT PERSONS 


History: Heading of Part XI.1 amended by 2005, c. 30, s. 15, applicable to months that 
end after 2004. The heading formerly read: 


Tax in respect of Certain Property Held by Trusts Governed by 
Deferred Income Plans 


207.1 (1) Tax payable by trust under registered retirement 
savings plan [holding non-qualified investment] — Where, 
at the end of any month, a trust governed by a registered retirement 
savings plan holds property that is neither a qualified investment 
(within the meaning assigned by subsection 146(1)) nor a life insur- 
ance policy in respect of which, but for subsection 146(11), subsec- 
tion 146(10) would have applied as a consequence of its acquisi- 
tion, the trust shall, in respect of that month, pay a tax under this 
Part equal to 1% of the fair market value of the property at the time 
it was acquired by the trust of all such property held by it at the end 
of the month, other than 


(a) property, the fair market value of which was included, by 
virtue of subsection 146(10), in computing the income, for any 
year, of an annuitant (within the meaning assigned by subsection 
146(1)) under the plan; and 


(b) property acquired by the trust before August 25, 1972. 


Related Provisions: 146(10) — Tax on beneficiary when RRSP acquires non-quali- 
fied investment; 146(10.1) — Tax on RRSP’s income from non-qualified investment; 
205 — Part XI tax; 206—Tax payable; 207.2 Return and payment of tax; 
259(1) — Proportional holdings in trust property. 

Interpretation Bulletins: IT-320R3: Qualified investments — Trusts. governed by 
RRSPs, RESPs and RRIFs. 


Registered Plans Compliance Bulletins: 3 (fraudulent RRSP arrangements). 


(2) Tax payable by trust under deferred profit sharing plan 
[holding non-qualified investment] — Where, at the end of 
any month, a trust governed by a deferred profit sharing plan holds 
property that is neither a qualified investment (within the meaning 
assigned by section 204) nor a life insurance policy (referred to in 
paragraphs 198(6)(c) to (e) or subsection 198(6.1)), the trust shall, 
in respect of that month, pay a tax under this Part equal to 1% of the 
fair market value of the property at the time it was acquired by the 
trust of all such property held by it at the end of the month, other 
than 


(a) property in respect of the acquisition of which the trust has 
paid or is liable to pay a tax under subsection 198(1); and 


(b) property acquired by the trust before August 26 LOT2, 


Related Provisions: 198(1)—Tax on acquisition of non-qualified investment; 
205 — Part XI tax: 207.2 — Return and payment of tax; 259(1) — Proportional hold- 
ings in trust property. 


(3) Tax payable by trust under registered education 
savings plan [holding non-qualified investment] — Every 
trust governed by a registered education savings plan shall, in re- 
spect of any month, pay a tax under this Part equal to 1% of the 
total of all amounts each of which is the fair market value of a pro- 
perty, at the time it was acquired by the trust, that 


(a) is not a qualified investment (as defined in subsection 
146.1(1)) for the trust; and 


(b) is held by the trust at the end of the month. 


Related Provisions: 207.2 — Return and payment of tax. 
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History: Subsec. 207.1(3) added by 1999, c. 22, s. 73, applicable to 1999 er seq. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


(4) Tax payable by trust under registered retirement 
income fund [holding non-qualified investment] — Where, 
at the end of any month after 1978, a trust governed by a registered 
retirement income fund holds property that is not a qualified invest- 
ment (within the meaning assigned by subsection 146.3(1)), the 
trust shall, in respect of that month, pay a tax under this Part equal 
to 1% of the fair market value of the property at the time it was 
acquired by the trust of all such property held by it at the end of the 
month other than property, the fair market value of which was in- 
cluded by virtue of subsection 146.3(7) in computing the income 
for any year of an annuitant (within the meaning assigned by sub- 
section 146.3(1)) under the fund. 


Related Provisions: 146.3(7) — Tax on beneficiary when RRIF acquires non-quali- 
fied investment; 146.3(9)—— Tax on income from non-qualified investments; 205 — 
Part XI tax; 207.2 Return and payment of tax; 259(1) — Proportional holdings in 
trust property. 

Interpretation Bulletins: IT-320R3: Qualified. investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


(5) Tax payable in respect of agreement to acquire 
shares — Where at any time a taxpayer whose taxable income is 
exempt from tax under Part I makes an agreement (otherwise than 
as a consequence of the acquisition or writing by it of an option 
listed on a prescribed stock exchange) to acquire a share of the capi- 
tal stock of a corporation (otherwise than from the corporation) at a 
price that may differ from the fair market value of the share at the 
time the share may be acquired, the taxpayer shall, in respect of 
each month during which the taxpayer is a party to the agreement, 
pay a tax under this Part equal to the total of all amounts each of 
which is the amount, if any, by which the amount of a dividend paid 
on the share at a time in the month at which the taxpayer is a party 
to the agreement exceeds the amount, if any, of the dividend that is 
received by the taxpayer. 
History: Subséc. 207.1(5) added by 2005, c. 30, s. 16, applicable to months that end 
after 2004. : 
Former subsec. 207.1(5) repealed by 1994, c. 8, s. 31, applicable to property held after 
October 1985. Subsec. (5) formerly read: 

(5) Tax on excessive small business property holdings — Where at the end 

of any month a trust governed by a registered retirement savings plan or regis- 

tered retirement income fund holds a prescribed property, the trust shall, in re- 

spect of that month, pay a tax under this Part equal to 1% of the amount, if any, 

by which 

(a) the total of the fair market values, at the time of acquisition, of all pre- 
scribed properties held by the trust at the end of the month 
exceeds 


(b) 50% of the total of the fair market values, at the time of acquisition, of 
all properties held by the trust at the end of the month. 
Regulations [subsec. 207.1(5)]: 3200, 3201 (prescribed stock exchange). 
Related Provisions [s. 207.1]: 205 — Application of Part XI — deferred income 
plan trust property; 206— Tax payable: 207.2 —Return and payment of tax; 
259(1) — Proportional holdings in trust property. 
Definitions [s. 207.1]: “amount” — 248(1); “annuitant” — 146.3(1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “deferred profit sharing plan” — 147(1), 
248(1); “dividend” — 248(1); “life insurance policy” — 138(12), 248(1): “month” — 
Interpretation Act 35(1); “prescribed stock exchange” — 248(29), Reg. 3200, 3201; 
“property” — 248(1); “qualified investment” — 146(1), 146.1(1),' 146.3(1), 204; “reg- 
istered education savings plan” — 146.1(1), 248(1); “registered retirement income 
fund” — 146.3(1), 248(1); “registered retirement savings plan” — 146(1), 248(1); 
“share”, “taxable income”, “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3): “writ- 
ing’ — Interpretation Act 35()). 
Regulations [s. 207.1]: 4901(1.1) (prescribed property). 


Information Circulars [s. 207.1]: 77-1R4: Deferred profit sharing plans. 


207.2 (1) Return and payment of tax — Within 90 days after 
the end of each year, a taxpayer to whom this Part applies shall 


(a) file with the Minister a return for the year under this Part in 
prescribed form and containing prescribed information, without 
notice or demand therefor; 
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(b) estimate in the return the amount of tax, if any, payable by it 
under this Part in respect of each month in the year; and 


(c) pay to the Receiver General the amount of tax, if any, paya- 
ble by it under this Part in respect of each month in the year. 
Related Provisions: 150.1(5) — Electronic filing. 
Interpretation Bulletins: [T-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


Information Circulars: 78-14R3: Guidelines for trust companies and other persons 
responsible for filing T3IND, T3G, T3D, T3P, T3s, T3RI and T3F returns. 


Forms: T3D: Income tax return for DPSP or revoked DPSP;: T3G: Certification of no 
tax liability by a group of RRSPs, RRIFs, or RESPs; T3GR: Group income tax and 
information return for RRSP, RRIF or RESP trusts (and worksheets); T3IND: T3IND 
income tax return for RRSP, RRIF, or RESP. 


(2) Liability of trustee — Where the trustee of a trust that is lia- 
ble to pay tax under this Part does not remit to the Receiver General 
the amount of the tax within the time specified in subsection (1), the 
trustee is personally liable to pay on behalf of the trust the full 
amount of the tax and is entitled to recover from the trust any 
amount paid by the trustee as tax under this section. 


Registered Plans Compliance Bulletins: See 
investment”. 


under 146(1)“qualified 


(3) Provisions applicable to Part — Subsections 150(2) and 
(3), sections 152 and 158, subsections 161(1) and (11), sections 162 
to 167 and Division J of Part I are applicable to this Part with such 
modifications as the circumstances require. 


Definitions [s. 207.2]: “amount”, “Minister”, “prescribed”, “taxpayer” — 248(1): 
“trust” — 104(1). 248(1), (3). 


PART XI.2 — TAX IN RESPECT OF 
DISPOSITIONS OF CERTAIN PROPERTIES 


207.3 Tax payable by institution or public authority — 
Every institution or public authority that, at any time in a year, dis- 
poses of an object within 10 years after the object became an object 
described in subparagraph 39(1)(a)(i.1) shall pay a tax under this 
Part, in respect of the year, equal to 30% of the object’s fair market 
value at that time, unless the disposition was made to another insti- 
tution or public authority that was, at that time, designated under 
subsection 32(2) of the Cultural Property Export and Import Act 
either generally or for a specified purpose related to that object. 
Related Provisions: 118.1(7.1) —No tax on deemed disposition upon gift of cul- 
tural property. 

History: S. 207.3 amended by 1999, c. 22, s. 74, applicable to dispositions made after 
February 23, 1998. It formerly read: 


207.3 Any institution or public authority that, at any time in a year, disposes of 
an object within 5 years after the object became an object described in subpara- 
graph 39(1)(a)(i.1) shall, in respect of that year, pay a tax under this Part equal to 
30% of the fair market value of the object at the time the object was so disposed 
of, unless the disposition was made to another institution or public authority that 
was, at the time of the disposition, designated under subsection 32(2) of the Cul- 
tural Property Export and Import Act either generally or for a specified purpose 
related to that object. 


S. 207.3 substituted by 1994, c. 7, Sch. IT (1991, c. 49), s. 168, applicable to disposi- 
tions after December 11, 1988. S. 207.3 formerly read: 


207.3 Tax payable by institution or public authority in Canada — Any insti- 
tution or public authority that, at any time in a year, disposes of an object within 
five years of the object becoming an object described in subparagraph 
39(1)(a)(i.1) shall, in respect of that year, pay a tax under this Part equal to thirty 
per cent of the fair market value of the object at the time the object was so dis- 
posed of, unless the disposition was made to another institution or public author- 
ity that was, at the time of the disposition, designated under subsection 32(2) of 
the Cultural Property Export and Import Act either generally or for a purpose 
related to that object. 


Interpretation Bulletins: IT-407R4: Dispositions of cultural property to designated 
Canadian institutions. 


207.31 Tax payable by recipient of an ecological gift — Any 
charity or municipality that at any time in a taxation year, without 
the authorization of the Minister of the Environment or a person 
designated by that Minister, disposes of or changes the use of a pro- 
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perty described in paragraph 110.1(1)(d) or in the definition “total 
ecological gifts” in subsection 118.1(1) and given to the charity or 
municipality after February 27, 1995 shall, in respect of the year, 
pay a tax under this Part equal to 50% of the amount that would be 
determined for the purposes of section 110.1 or 118.1, if this Act 
were read without reference to subsections 110.1(3) and 118.1(6), 
to be the fair market value of the property if the property were 
given to the charity or municipality immediately before the disposi- 
tion or change. 


207.31 Tax payable by recipient of an ecological gift — 
Any charity, municipality or public body performing a function of 
government in Canada (referred to in this section as the “recipi- _ 
ent”) that at any time in a taxation year, without the authorization 
of the Minister of the Environment or a person designated by that 
Minister, disposes of or changes the use of a property described in 
paragraph 110.1(1)(d) or in the definition “total ecological gifts” - 
in subsection 118.1(1) and given to the recipient shall, in respect 
of the year, pay a tax under this Part equal to 50% of the amount 
that would be determined for the purposes of section 110.1 or 
118.1, if this Act were read without reference to subsections 
110.1(3) and 118.1(6), to be the fair market value of the property — 
if the property were given to the recipient immediately before the 
disposition or change. _ . _ 3 ie a aa 
Application: The July 18, 2005 draft legislation (Part 2 — technical), s. 172, will 
amend s. 207.31 to read as above, applicable in respect of dispositions of or changes 
of use of property after July 18, 2005. Ane - so. 
Technical Notes: Section 207.31 imposes a tax on charities and Canadian munici- 
palities where, without the approval of the Minister of the Environment, they dispose 
of or change the use of property donated to them as an ecological gift. The tax is 
equal to 50% of the amount that is the fair market value of the property at the time of 
the disposition or change in use as determined for the purposes of section 110.1 or 
118.1. 

Section 207.31 is amended, in respect of dispositions of or changes of use of property 
after July 18, 2005, to clarify that it also applies to a public body performing a func- 
tion of government in Canada. For more information, refer to the commentary for — 
subsection 118.1(1) and paragraph 149(1)(d.5). 


Related Provisions: 110.1(5), 118.1(12) — Fair market value of ecological servi- 
tude, covenant or easement; 118.1(10.1)-(10.5) — Determination of fair market value 
by Minister of the Environment; 207.4(1) — Return and payment of tax. 

History: S. 207.31 amended by 2001, c. 17, s.170, applicable in respect of dispositions 
or changes of use that occur after November 1999. It formerly read: 


207.31 Any charity or municipality that, at any time in a taxation year, without 
the authorization of the Minister of the Environment, or a person designated by 
that Minister, disposes or changes the use of a property described in paragraph 
110.1(1)(d) or in the definition “total ecological gifts” in subsection 118.1(1) and 
given to the charity or municipality after February 27, 1995 shall, in respect of 
the year pay a tax under this Part equal to 50% of the fair market value of the 
property at the time of the disposition or change. 
S. 207.31 added by 1996, ¢. 21, s. 53, applicable after February 27, 1995. 


Definitions [s. 207.31]: “fair market value” — 1 10.1(5); “property” — 248(1); “‘tax- 
ation year” — 249. 


207.4 (1) Return and payment of tax — Any institution, public 
authority, charity or municipality that is liable to pay a tax under 
subsection 207.3 or 207.31 in respect of a year shall, within 90 days 
after the end of the year, 


(a) file with the Minister a return for the year under this Part in 
prescribed form and containing prescribed information without 
notice or demand therefor; 


(b) estimate in the return the amount of tax payable by it under 
this Part in respect of the year; and 


(C) pay to the Receiver General the amount of tax payable by it 
under this Part in respect of the year. 
Related Provisions: 150.1(5) — Electronic filing. 


History: The opening words of subsec. 207.4(1) amended by 1996, c. 21. s. 54, appli- 
cable after February 27, 1995. The opening words formerly read: 


(1) Any institution or public authority that is liable to pay a tax under section 
207.3 in respect of a year shall, within 90 days after the end of that year, 
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Forms: 1913: Part XI.2 tax return — tax for the disposition of certain properties. 


(2) Provisions applicable to Part — Subsections 150(2) and 
(3), sections 152 and 158, subsections 161(1) and (11), sections 162 
to 167 and Division J of Part I are applicable to this Part with such 
modifications as the circumstances require. 


Definitions [s. 207.4]: “Minister”, “prescribed” — 248(1). 


History: The heading of Part XI.2 amended by 1996, c. 21, s. 52, applicable after 
February 27, 1995. The heading formerly read “Tax in respect of Certain Property Dis- 
posed of by Certain Public Authorities or Institutions”. 


PART XI.3 — TAX IN RESPECT OF 
RETIREMENT COMPENSATION 
ARRANGEMENTS 


207.5 (1) Definitions — In this Part, 


“RCA trust” under a retirement compensation arrangement means 


(a) any trust deemed by subsection 207.6(1) to be created in re- 
spect of subject property of the arrangement, and 


(b) any trust governed by the arrangement, 


“refundable tax” of a retirement compensation arrangement at the 
end of a taxation year of an RCA trust under the arrangement means 
the amount, if any, by which the total of 


(a) 50% of all contributions made under the arrangement while it 
was a retirement compensation arrangement and before the end 
of the year, and 


(b) 50% of the amount, if any, by which 


(i) the total of all amounts each of which is the income (de- 
termined as if this Act were read without reference to para- 
graph 82(1)(b)) of an RCA trust under the arrangement from 
a business or property for the year or a preceding taxation 
year or a capital gain of the trust for the year or a preceding 
taxation year, 


exceeds 


(ii) the total of all amounts each of which is a loss of an RCA 
trust under the arrangement from a business or property for 
the year or a preceding taxation year or a capital loss of the 
trust for the year or a preceding taxation year, 


exceeds 


(c) 50% of all amounts paid as distributions to one or more per- 
sons (including amounts that are required by paragraph 
12(1)(n.3) to be included in computing the recipient’s income) 
under the arrangement while it was a retirement compensation 
arrangement and before the end of the year, other than a distri- 
bution paid where it is established, by subsequent events or oth- 
erwise, that the distribution was paid as part of a series of pay- 
ments and refunds of contributions under the arrangement; 
Related Provisions: 207.5(2) — Deemed refundable tax on election; 207.6(7)(c) — 


Where amount transferred from one RCA to another; 248(10) — Series of payments 
and refunds. See additional Related Provisions at end of Part X13. 


“subject property of a retirement compensation arrangement” 
means property that is held in connection with the arrangement. 


(2) Election — Notwithstanding the definition “refundable tax” in 
subsection (1), where the custodian of a retirement compensation 
arrangement so elects in the return under this Part for a taxation 
year of an RCA trust under the arrangement and all the subject pro- 
perty, if any, of the arrangement (other than a right to claim a re- 
fund under subsection 164(1) or 207.7(2)) at the end of the year 
consists only of cash, debt obligations, shares listed on a prescribed 
stock exchange, or any combination thereof, an amount equal to the 
total of 


(a) the amount of that cash at the end of the year, 


(b) the total of all amounts each of which is the greater of the 
principal amount of such a debt obligation outstanding at the end 


S. 207.6(3)(b) 


of the year and the fair market value of the obligation at the end 
of the year, and 


(c) the fair market value of those shares at the end of the year 


shall be deemed for the purposes of this Part to be the refundable 
tax of the arrangement at the end of the year. 


Related Provisions [s. 207.5]: See at end of Part XI.3. 

Definitions [s. 207.5]: “amount” — 248(1); “capital gain”, “capital loss’ — 39(1), 
248(1); “custodian” — 248(1)“retirement compensation arrangement”; “person”, “pre- 
scribed” — 248(1); “prescribed stock exchange” — 248(29), Reg. 3200, 3201; “pro- 
perty” — 248(1); “RCA trust” — 207.5(1); “refundable tax” — 207.5(1), (2); “retire- 
ment compensation arrangement” — 248(1); “series” — 248(10); “share” — 248(1); 
“subject property” — 207.5(1); “taxation year’? — 249; “trust” — 104(1), 248(1), (3). 
Regulations [s. 207.5]: 3200, 3201 (prescribed stock exchanges). 

Forms [s. 207.5]: 1735: Application for a remittance number for tax withheld from 
an RCA. 


207.6 (1) Creation of trust — In respect of the subject property 
of a retirement compensation arrangement, other than subject pro- 
perty of the arrangement held by a trust governed by a retirement 
compensation arrangement, for the purposes of this Part and Part I, 
the following rules apply: 


(a) an inter vivos trust is deemed to be created on the day that 
the arrangement is established; 


(b) the subject property of the arrangement is deemed to be pro- 
perty of the trust and not to be property of any other person; and 


(c) the custodian of the arrangement is deemed to be the trustee 
having ownership or control of the trust property. 


Related Provisions: 207.6(7) — Transfer from RCA to another RCA. See also 
Related Provisions at end of Part XL.3. 


Forms: T4041: Retirement compensation arrangements guide. 


(2) Life insurance policies — For the purposes of this Part and 
Part I, where by virtue of a plan or arrangement an employer is 
obliged to provide benefits that are to be received or enjoyed by any 
person on, after or in contemplation of any substantial change in the 
services rendered by, a taxpayer, the retirement of a taxpayer or the 
loss of an office or employment of a taxpayer, and where the em- 
ployer, former employer or a person or partnership with whom the 
employer or former employer does not deal at arm’s length acquires 
an interest in a life insurance policy that may reasonably be consid- 
ered to be acquired to fund, in whole or in part, those benefits, the 
following rules apply in respect of the plan or arrangement if it is 
not otherwise a retirement compensation arrangement and is not ex- 
cluded from the definition “retirement compensation arrangement”, 
in subsection 248(1), by any of paragraphs (a) to (1) and (n) thereof: 


(a) the person or partnership that acquired the interest is deemed 
to be the custodian of a retirement compensation arrangement; 


(b) the interest is deemed to be subject property of the retirement 
compensation arrangement; 


(c) an amount equal to twice the amount of any premium paid in 
respect of the interest or any repayment of a policy loan thereun- 
der is deemed to be a contribution under the retirement compen- 
sation arrangement; and 


(d) any payment received in respect of the interest, including a 
policy loan, and any amount received as a refund of refundable 
tax is deemed to be an amount received out of or under the re- 
tirement compensation arrangement by the recipient and not to 
be a payment of any other amount. 


(3) Incorporated employee — For the purpose of the provisions 
of this Act relating to retirement compensation arrangements, where 


(a) a corporation that at any time carried on a personal services 
business, or an employee of the corporation, enters into a plan or 
arrangement with a person or partnership (referred to in this sub- 
section as the “employer”) to whom or which the corporation 
renders services, and 

(b) the plan or arrangement provides for benefits to be received 


or enjoyed by any person on, after or in contemplation of the 
cessation of, or any substantial change in, the services rendered 
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by the corporation, or an employee of the corporation, to the 
employer, 


the following rules apply: 


(c) the employer and the corporation are deemed to be an em- 
ployer and employee, respectively, in relation to each other, and 


(d) any benefits to be received or enjoyed by any person under 
the plan or arrangement are deemed to be benefits to be received 
or enjoyed by the person on, after or in contemplation of a sub- 
stantial change in the services rendered by the corporation. 


Related Provisions: 18(1)(p) — Limitation on deductions re incorporated employ- 
ees. See additional Related Provisions at end of Part XI.3. 


(4) Deemed contribution — Where at any time an employee 
benefit plan becomes a retirement compensation arrangement as a 
consequence of a change of the custodian of the plan or as a conse- 
quence of the custodian ceasing either to carry on business through 
a fixed place of business in Canada or to be licensed or otherwise 
authorized under the laws of Canada or a province to carry on in 
Canada the business of offering to the public its services as trustee, 


(a) for the purposes of this Part and Part I, the custodian of the 
plan is deemed to have made a contribution to the arrangement 
immediately after that time, in an amount equal to the fair mar- 
ket value at that time of all the properties of the plan; and 


(b) for the purposes of section 32.1, that amount is deemed to be 
a payment made at that time out of or under the plan to or for the 
benefit of employees or former employees of the employers who 
contributed to the plan. 


Related Provisions: See Related Provisions and Definitions at end of Part X13. 


(5) Resident’s arrangement — For the purposes of this Act, 
where a resident’s contribution has been made under a plan or ar- 
rangement (in this subsection referred to as the “plan’’), 


(a) the plan is deemed, in respect of its application to all resi- 
dent’s contributions made under the plan and all property that 
can reasonably be considered to be derived from those contribu- 
tions, to be a separate arrangement (in this subsection referred to 
as the “residents” arrangement”) independent of the plan in re- 
spect of its application to all other contributions and property 
that can reasonably be considered to derive from those other 
contributions; 


(b) the residents’ arrangement is deemed to be a retirement com- 
pensation arrangement; and 


(c) each person and partnership to whom a contribution is made 
under the residents’ arrangement is deemed to be a custodian of 
the residents’ arrangement. 


Related Provisions: 207.6(5.1) — Resident’s contribution; 252.1 — Where union is 
employer. See additional Related Provisions at end of Part XI.3. 


History: Subsec. 207.6(5) substituted by 1994, c. 21, s. 94, applicable after October 8. 
1986. That subsec. formerly read: 


(5) For the purposes of the provisions of this Act relating to retirement compen- 
sation arrangements, where a contribution-has been made under a plan or ar- 
rangement (in this subsection referred to as the “‘plan”) that would, but for para- 
graph (1) of the definition “retirement compensation arrangement”, in subsection 
248(1), be a retirement compensation arrangement, to the extent that the contri- 
bution can reasonably be considered to have been made at any particular time in 
respect of services rendered by an employee who 


(a) was resident in Canada at the time the services were rendered, and 


(b) where the employee was a member of the plan before the employee be- 
came a resident of Canada, had been so resident for more than 60 of the 72 
months preceding the time the services were rendered, 

the following rules apply: 
(c) another plan or arrangement (in this subsection referred to as the “resi- 
dent's arrangement’) is deemed to be established at the particular time, 


(d) the resident’s arrangement is deemed to be a separate arrangement inde- 
pendent of the plan, 


(e) the resident’s arrangement is deemed to be a retirement compensation 
arrangement the custodian of which is the recipient of the contribution, 


(f) the contribution is deemed to have been made under the resident’s ar- 
rangement and not under the plan, and 


Income Tax Act 


(g) all property that can reasonably be considered to derive from the contri- 
bution is deemed to be property held in connection with the resident’s ar- 
rangement and not in connection with the plan. 


Regulations: 6804(4)—(6) (prescribed contribution). 


(5.1) Resident’s contribution — For the purpose of subsection 
(5), “resident’s contribution” means such part of a contribution 
made under a plan or arrangement (in this subsection referred to as 
the “plan”) at a time when the plan would, but for paragraph (1) of 
the definition “retirement compensation arrangement” in subsection 
248(1), be a retirement compensation arrangement as 


(a) is not a prescribed contribution; and 


(b) can reasonably be considered to have been made in respect 
of services rendered by an individual to an employer in a period 


(i) throughout which the individual was resident in Canada 
and rendered services to the employer that were primarily 
services rendered in Canada or services rendered in connec- 
tion with a business carried on by the employer in Canada (or 
a combination of such services), and 


(ii) at the beginning of which the individual had been resi- 
dent in Canada throughout at least 60 of the 72 preceding 
calendar months, where the individual was non-resident at 
any time before the period and became a member of the plan 
before the end of the month after the month in which the in- 
dividual became resident in Canada, 


and, for the purpose of this paragraph, where benefits provided 
to an individual under a particular plan or arrangement are re- 
placed by benefits under another plan or arrangement, the other 
plan or arrangement shall be deemed, in respect of the indivi- 
dual, to be the same plan or arrangement as the particular plan or 
arrangement. 


Related Provisions: 252.1 — Where union is employer. 


History: Subsec. 207.6(5.1) added by 1994, c. 21, s. 94, applicable after October 8, 
1986. 


Regulations: 6804(4)-(6) (prescribed contribution). 


(6) Prescribed plan or arrangement — For the purposes of the 
provisions of this Act relating to retirement compensation arrange- 
ments, the following rules apply in respect of a prescribed plan or 
arrangement: 


(a) the plan or arrangement shall be deemed to be a retirement 
compensation arrangement; 


(b) an amount credited at any time to the account established in 
the accounts of Canada or a province in connection with the plan 
or arrangement shall be, except to the extent that it is in respect 
of a refund determined under subsection 207.7(2), deemed to be 
a contribution under the plan or arrangement at that time; 


(c) the custodian of the plan or arrangement shall be deemed to 
be 


(i) where the account is established in the accounts of Can- 
ada, Her Majesty in right of Canada, and 


(i1) where the account is established in the accounts of a 
province, Her Majesty in right of that province; and 


(d) the subject property of the plan or arrangement, at any time, 
shall be deemed to include an amount of cash equal to the bal- 
ance at that time in the account. 


Related Provisions: See at end of Part XI.3. 


History: Subsec. 207.6(6) added by 1994, c. 7, Sch. VHI (1993, c. 24), s. 121, applica- 
ble after 1991. 


Regulations: 103(7)(a)(ii) (no withholding on transfer under 207.6(6)); 6802 (pre- 
scribed plan or arrangement). 


(7) Transfers — Where an amount (other than an amount that is 
part of a series of periodic payments) is transferred directly to a 
retirement compensation arrangement (other than an arrangement 
the custodian of which is non-resident or which is deemed by sub- 
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section (5) to be a retirement compensation arrangement) from an- 
other retirement compensation arrangement, 


(a) the amount shall not, solely because of the transfer, be in- 
cluded in computing a taxpayer’s income under Part I; 


(b) no deduction may be made in respect of the amount in com- 
puting a taxpayer’s income under Part I; and 


(c) the amount is considered, for the purpose of the definition 
“refundable tax” in subsection 207.5(1), to be paid as a distribu- 
tion to one or more persons under the arrangement from which 
the amount is transferred and to be a contribution made under 
the arrangement to which the amount is transferred. 
Related Provisions: 60(t)(ii)(A), (A.1), (E), 60(u)(ii)(A), (A.1), (E) — Whether 
amounts transferred under 207.6(7) deductible; 212(1)(j) — Transfer not subject to 
non-resident withholding tax. 


History: Subsec. 207.6(7) added by 1998, ¢..19, s. 212, applicable to amounts trans- 
ferred after 1995. 


Regulations: 103(7)(a)Gii) (no withholding on transfer under 207.6(7)); 6802.1(2) 
(prescribed plans and arrangements). 

Definitions [s. 207.6]: “amount” — 248(1); “arm’s length” — 251(1); “business” — 
248(1); “Canada” — 255; “carrying on business” — 253; “corporation” — 248(1), In- 
terpretation Act 35(1); “custodian” — 248(1)“retirement compensation arrangement”, 
“employee”, “employee benefit plan”, “employer”, “employment” — 248(1); “Her 
Majesty” — Interpretation Act 35(1); “individual” — 248(1); “inter vivos trust” — 
108(1), 248(1); “life insurance policy” — 138(12), 248(1); “non-resident”, “office”, 
“person”, “prescribed” — 248(1); “prescribed plan or arrangement” — Reg. 6801, 
6802, 6802.1, 6803; “property” — 248(1); “province” — Interpretation Act 35(1); “re- 
fundable tax” — 207.5(1); “resident in Canada” — 250; “residents’ arrangement” — 
207.6(5)(b); “resident’s contribution” — 207.6(5.1); “retirement compensation ar- 
rangement” — 248(1); “subject property” — 207.5(1); “taxpayer” — 248(1); “trust”? — 
104(1), 248(1), (3). 


Forms [s. 207.6]: 1733: Application for an RCA account number. 


207.7 (1) Tax payable — Every custodian of a retirement com- 
pensation arrangement shall pay a tax under this Part for each taxa- 
tion year of an RCA trust under the arrangement equal to the 
amount, if any, by which the refundable tax of the arrangement at 
the end of the year exceeds the refundable tax of the arrangement at 
the end of the immediately preceding taxation year, if any. 
Related Provisions: See at end of Part X13. 


Forms: 14041: Retirement compensation arrangements guide. 


(2) Refund — Where the custodian of a retirement compensation 
arrangement has filed a return under this Part for a taxation year 
within three years after the end of the year, the Minister 


(a) may, on mailing the notice of assessment for the year or a 
notification that no tax is payable for the year, refund without 
application therefor an amount equal to the amount, if any, by 
which the refundable tax of the arrangement at the end of the 
immediately preceding year exceeds the refundable tax of the 
arrangement at the end of the year; and 


(b) shall, with all due dispatch, make such a refund after mailing 
the notice of assessment if application therefor has been made in 
writing by the custodian within three years after the day of mail- 
ing of a notice of an original assessment for the year or of a 
notification that no tax is payable for the year. 


Related Provisions: 207.6(6) — Prescribed plan or arrangement. See additional 
Related Provisions at end of Part XI.3. : 


(3) Payment of tax — Every custodian of a retirement compensa- 
tion arrangement shall, within 90 days after the end of each taxation 
year of an RCA trust under the arrangement, 
(a) file with the Minister a return for the year under this Part in 
prescribed form and containing prescribed information, without 
notice or demand therefor; 
(b) estimate in the return the amount of tax, if any, payable by 
the custodian under this Part for the year; and 
(c) pay to the Receiver General the amount of tax, if any, paya- 
ble by the custodian under this Part for the year. 


Related Provisions: 147.1(3) — Postponement of filing deadline where RCA is 
registered as pension plan; 150.1(5) — Electronic filing; 248(7) — Return deemed re- 
ceived on day mailed. See additional Related Provisions at end of Part XI.3. 
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(4) Provisions applicable to Part — Subsections 150(2) and 
(3),-sections 152 and 158, subsections 161(1) and (11), sections 162 
to 167 and Division J of Part I are applicable to this Part with such 
modifications as the circumstances require. 

Definitions [s. 207.7]: “amount”, “assessment” — 248(1) “custodian” — 
248(1)“retirement compensation arrangement”; “Minister”, “prescribed” — 248(1) ; 
“RCA trust”, “refundable tax” — 207.5(1); “retirement compensation arrangement” — 
248(1); “tax payable” — 248(2); “taxation year” — 249; “trust” — 104(1), 248(1), (3); 
“writing” — Interpretation Act 35(1). 

Forms [s. 207.7]: T3-RCA: Part X1.3 tax return; T4A-RCA Summ: Return of distri- 


butions from an RCA; T735: Application for a remittance number for tax withheld 
from an RCA; T737-RCA: Statement of contributions paid to a custodian of an RCA. 


Related Provisions [Part XI.3]: 8(1)(m.2) — Deduction for employee RCA contri- 
butions; 87(2)(.3) — Amalgamations — continuation of corporation; 107.2 — Distri- 
bution by RCA to beneficiary; 149(1)(q.1)—RCA trust exempt from Part I tax; 
153(1)(p)—(r) — Withholding of tax at source on contribution to RCA, distribution out 
of RCA, and purchase of interest in RCA; 160.3 — Joint and several liability —RCA 
benefits; 227(8.2) — Liability for failure to withhold. 


PART XIl — TAX IN RESPECT OF CERTAIN 
ROYALTIES, TAXES, LEASE RENTALS, 
ETC., PAID TO A GOVERNMENT BY A TAX 
EXEMPT PERSON 


Repeal [effective 2007] — Part XII 


Application: S.C. 2003, ¢. 28 (Bill C-48, Royal Assent November 7, 2003), s. 15, 
repeals Part XII, applicable to taxation years that begin after 2006. _. 


208. (1) Tax payable by exempt person — [Repealed effective 
2007] Where in a taxation year an amount (other than an amount to 
which paragraph 18(1)(1.1) or (m) applies) was paid, payable, dis- 
tributed or distributable in any manner whatever by a person (other 
than a prescribed person) who was exempt from tax under Part I on 
that person’s taxable income to anyone in respect of any production 
from a Canadian resource property of the person of petroleum, nat- 
ural gas or other related hydrocarbons or of metals or minerals to 
any stage that is not beyond the specified stage or in respect of any 
revenue or income that may reasonably be regarded as attributable 
to that production, the person shall, in respect of the year, pay a tax 
under this Part equal to 33'/3% of the lesser of 


(a) the total of all amounts in respect of the property, each of 
which is 
(i) an amount that became receivable in the year and that was 
required by paragraph 12(1)(0) to be included in computing 
the person’s income for the year, 


(ii) an amount that was paid or became payable by the person 
in the year and that by virtue of paragraph 18(1)(1.1) or (m) 
was not deductible in computing the person’s income for the 
year, 


(iii) an amount by which the person’s proceeds of disposition 
were increased by virtue of subsection 69(6) in the year, or 


(iv) an amount by which the person’s cost of acquisition was 
decreased by virtue of subsection 69(7) in the year, and 


(b) the proportion of the amount determined under paragraph (a) 
that 


(i) the total of all amounts each of which is an amount (other 
than an amount to which paragraph 18(1)(1.1) or (m) applies) 
that was paid, payable, distributed or distributable by the per- 
son in the year in any manner whatever to 


(A) another person (other than a person whose taxable in- 
come is exempt from tax under Part I), or 


(B) another person whose taxable income is exempt from 
tax under Part I, where the amount was paid, payable, dis- 
tributed or distributable as part of a transaction or event or 
series of transactions or events to which any person 
whose taxable income is not exempt from tax under Part I 
was a party 
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in respect of any production from the property of petroleum, 
natural gas or other related hydrocarbons or of metals or min- 
erals to any stage that is not beyond the specified stage or in 
respect of any revenue or income that can reasonably be re- 
garded as attributable to that production 


is of 
(11) the amount, if any, by which the total of 


(A) the income of the person from the property for the 
year from the production of petroleum, natural gas or 
other related hydrocarbons or of metals or minerals to any 
stage that is not beyond the specified stage, computed in 
accordance with Part I on the assumption that the pro- 
perty was the person’s only source of income and that the 
person was allowed only those deductions in computing 
income from the property (other than a deduction under 
paragraph 20(1)(v.1) or section 65) that may reasonably 
be regarded as applicable to that income from the pro- 
perty, and 


(B) the amount determined under subparagraph (i) 
exceeds 


(C) the amount determined under paragraph (a). 


Related Provisions: 208(1.1) — Meaning of “specified stage”; 248(10) — Series of 

transactions, 

History: Subpara. 208(1)(b)(i) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 169, 

applicable to 1988 et seg. That subpara. formerly read: 
(i) the total of all amounts each of which is an amount (other than an amount to 
which paragraph 18(1)(1.1) or (m) applies) that was paid, payable, distributed or 
distributable in the year in any manner whatever to anyone in respect of any 
production from the property of petroleum, natural gas or other related hydrocar- 
bons or of metals or minerals to any stage that is not beyond the specified stage 
or in respect of any revenue or income that may reasonably be regarded as attrib- 
utable to that production 


Regulations: 1216 (prescribed person). 


(1.1) Definition of “specified stage” — For the purpose of sub- 
section (1), “specified stage” means, in respect of the production 
from a Canadian resource property of a substance, 


(a) where the substance is petroleum or related hydrocarbons 
(other than natural gas), the crude oil stage or its equivalent; 


(b) where the substance is natural gas, the stage of natural gas 
that is acceptable to a common carrier of natural gas; 


(c) where the substance is a metal or mineral (other than iron, 
sulphur or petroleum or related hydrocarbons), the prime metal 
stage or its equivalent; 


(d) where the substance is iron, the pellet stage or its equivalent: 
and 


(e) where the substance is sulphur, the marketable sulphur stage. 


History: Subsec. 208(1.1) amended by 1997, c. 25, s. 58, applicable to taxation years 
that begin after 1996. Subsec. (1.1) formerly read: 


(1.1) For the purpose of subsection (1), “specified stage” means, in respect of the 
production from a Canadian resource property 


(a) where the production is petroleum, natural gas or related hydrocarbons 
from an oil or gas. well or a mineral resource, the crude oil stage or its 
equivalent; 


(b) where the production is metal or minerals (other than iron or petroleum 
or related hydrocarbons) from a mineral resource, the prinie metal stage or 
its equivalent; and 


(c) where the production is iron from a mineral resource, the pellet stage or 
its equivalent. 


(2) Return and payment of tax — A person liable to pay a tax 
under this Part in respect of a year shall, on or before its balance- 
due day for a taxation year, 


(a) file with the Minister a return for the year under this Part in 
prescribed form and containing prescribed information, without 
notice or demand therefor; 


(b) estimate in the return the amount of tax payable by the per- 
son under this Part in respect of the year; and 


Income Tax Act 


(c) pay to the Receiver General the tax payable by the person 
under this Part for the year. 


Related Provisions: 150.1(5) — Electronic filing. 


History: The opening words of subsec. 208(2) amended by 2003, c. 15, s. 125, appli- 
cable to taxation years that begin after June 2003. The opening words formerly read: 


(2) A person liable to pay a tax under this Part in respect of a year shall, within 3 
months from the end of the year, 
Forms: T2026: Part XII tax return — tax on payments to the Crown by a tax exempt 
person, 


(3) Liability of trustee — Where a trustee of a trust liable to pay 
tax under subsection (1) does not pay to the Receiver General the 
amount of the tax within the time specified in subsection (2), the 
trustee is personally liable to pay on behalf of the trust the full 
amount of the tax and is entitled to recover from the trust any 
amount paid by the trustee as tax under this section. 


(4) Provisions applicable to Part — Subsections 150(2) and 
(3), sections 152 and 158, subsections 161(1) and (11), sections 162 
to 167 and Division J of Part I are applicable to this Part with such 
modifications as the circumstances require. 


Repeal [effective 2007] — 208 
See at beginning of Part XII. - 


Definitions [s. 208]: “amount” — 248(1); “Canadian resource property” — 66(15), 


248(1); “mineral resource”, “mineral”, “Minister”, “person”, “prescribed”, “pro- 
perty” — 248(1); “series of transactions” — 248(10); “specified stage’ — 208(1.1); 
“tar sands” — 248(1); “taxable income” — 2(2), 248(1); “taxation year’? — 249: 


“trust” — 248(1), (3). 


PART XIl.1— TAX ON CARVED-OUT 
INCOME 


209. (1) Definitions — For the purposes of this Part, 


“carved-out income” of a person for a taxation year from a carved- 
out property means the amount, if any, by which 


(a) the person’s income for the year attributable to the property 
computed under Part I on the assumption that in computing that 
income no deduction was allowed under section 20 (other than a 
deduction under paragraph 20(1)(v.1) [until 2007 — ed.]), sub- 
division e of Division B of Part I or section 104, 


sion e of Division B of Part I or section 104, 
Application: S.C. 2003, ¢. 28 (Bill C-48, Royal Assent November 7, 2003), s. 16, 
amends para. (a) of the definition “carved-out income” in subsec. 209(1) to read as 
above, applicable to taxation years that begin after 2006. 


exceeds the total of 


(b) the amount deducted under subsection 66.4(2) in computing 
the person’s income for the year to the extent that it may reason- 
ably be considered to be attributable to the property, and 


(c) to the extent that the property is an interest in a bituminous 
sands deposit or oil shale deposit, the amount deducted under 
subsection 66.2(2) in computing the person’s income for the 
year to the extent that it can reasonably be considered to be at- 
tributable to the cost of that interest; 
Related Provisions: 66(14.6) — Deduction of carved-out income; 209(6) — 
Partnerships. 
History: Para. (c) of the definition “carved-out income” in subsec. 209(1) amended by 
1997, c. 25, s. 59, applicable after March 6, 1996. Para. (c) formerly read: 
(c) to the extent that the property is an interest in a bituminous sands deposit, oil 
sands deposit or oil shale deposit, the amount deducted under subsection 66.2(2) in 


computing the person’s income for the year to the extent that it may reasonably be 
considered to be attributable to the cost of that interest: 
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“carved-out property” of a person means 
(a) a Canadian resource property where 


(i) all or substantially all of the amount that the person is or 
may become entitled to receive in respect of the property 
may reasonably be considered to be limited to a maximum 
amount or to an amount determinable by reference to a stated 
quantity of production from a mineral resource or an ac- 
cumulation of petroleum, natural gas or related 
hydrocarbons, 


(ii) the period of time during which the person’s interest in 
the income attributable to the property may reasonably be ex- 
pected to continue is 


(A) where the property is a head lease or may reasonably 
be considered to derive from a head lease, less than the 
lesser of 10 years and the remainder of the term of the 
head lease, and 


(B) in any other case, less than 10 years, 


(iii) the person’s interest in the income attributable to the 
property, expressed as a percentage of production for any pe- 
riod, may reasonably be expected to be reduced substantially, 


(A) where the property is a head lease or may reasonably 
be considered to derive from a head lease, at any time 
before 


(I) the expiration of a period of 10 years commencing 
when the property was acquired, or 


(II) the expiration of the term of the head lease, 
whichever occurs first, and 


(B) in any other case, at any time before the expiration of 

a period of 10 years commencing when the property was 

acquired, or 
(iv) another person has a right under an arrangement to ac- 
quire, at any time, the property or a portion thereof or a simi- 
lar property from the person and it is reasonable to consider 
that one of the main reasons for the arrangement, or any se- 
ries of transactions or events that includes the arrangement, 
was to reduce or postpone tax that would, but for this subpar- 
agraph, be payable under this Part, or 


(b) an interest in a partnership or trust that holds a Canadian 
resource property where it is reasonable to consider that one of 
the main reasons for the existence of the interest is to reduce or 
postpone the tax that would, but for this paragraph, be payable 
under this Part, 


but does not include 


(c) an interest in respect of a property that was acquired by the 
person solely in consideration of the person’s undertaking under 
an agreement to incur Canadian exploration expense or Cana- 
dian development expense in respect of the property and, where 
the agreement so provides, to acquire gas or oil well equipment 
(as defined in subsection 1104(2) of the /ncome Tax Regula- 
tions) in respect of the property, 


(c.1) an interest in respect of a property that was retained by the 
person under an agreement under which another person obtained 
an absolute or conditional right to acquire another interest in re- 
spect of the property, if the other interest is not carved-out pro- 
perty of the other person because of paragraph (c), 


Proposed Amendment — 209(1)“carved-out 
property”(c), (c.1) 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), s. 266, will 
amend paras. (c) and (c.1) of the definition “carved-out property” in subsec. 209(1) by 
substituting “an interest, or for civil law a right,” for “an interest” in each, and in para. 
(c.1), “another interest, or for civil law another right,” for “another interest” and “other 
interest or right,” for “ other interest”, to come into force on Royal Assent. 


Technical Notes: See under 12(4). 
(d) a particular property acquired by the person under an ar- 


rangement solely as consideration for the sale of a Canadian re- 
source property (other than a property that, immediately before 


S. 209(2) 


the sale was a carved-out property of the person) that relates to 
the particular property except where it is reasonable to consider 
that one of the main reasons for the arrangement, or any series 
of transactions or events that includes the arrangement, was to 
reduce or postpone tax that would, but for this paragraph, be 
payable under this Act, 


(e) a property retained or reserved by the person out of a Cana- 
dian resource property (other than a property that, immediately 
before the transaction by which the retention or reservation is 
made, was a carved-out property of the person) that was dis- 
posed of by the person except where it is reasonable to consider 
that one of the main reasons for the retention or reservation, or 
any series of transactions or events in which the property or in- 
terest was retained or reserved, was to reduce or postpone tax 
that would, but for this paragraph, be payable under this Act, 


(f) a property acquired by the person from a taxpayer with 
whom the person did not deal at arm’s length at the time of the 
acquisition and the property was acquired by the taxpayer or a 
person with whom the taxpayer did not deal at arm’s length 


(i) pursuant to an agreement in writing to do so entered into 
before July 20, 1985, or 


(ii) under the circumstances described in this paragraph or 
paragraph (d) or (e), 


except where it is reasonable to consider that one of the main 
reasons for the acquisition of the property, or any series of trans- 
actions or events in which the property was acquired, was to re- 
duce or postpone tax that would, but for this paragraph, be paya- 
ble under this Act, 


(f.1) where the taxable income of the person is exempt from tax 
under Part I, a property of the person that 


(i) does not relate to property of a person whose taxable in- 
come is not exempt from tax under Part I, and 


(ii) is not, and does not relate to, property that was at any 
time a carved-out property of any other person, or 
(g) a prescribed property; 
Related Provisions: 209(6) — Partnerships; 248(10) — Series of transactions. 
History: Para. (c) of “carved-out property” in subsec. 209(1) substituted, and (c.1) 


added, by 1994, c. 7, Sch. II (1991, c. 49), subsec. 170(1), applicable to property ac- 
quired after July 19, 1985. Para. (c) formerly read: 


(c) an interest in respect of a property that was acquired by the person under an 
agreement solely in consideration of the person’s undertaking to incur Canadian 
exploration expense or Canadian development expense in respect of the 
property, 
Para. (f.1) of “carved-out property” in subsec. 209(1) added by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 170(2), applicable to property acquired after 1987. 


Regulations: 7600 (prescribed property). 


“head lease” means a contract under which 
(a) Her Majesty in right of Canada or a province grants, or 


(b) an owner in fee simple, other than Her Majesty in right of 
Canada or a province, grants for a period of not less than 10 
years 


any right, licence or privilege to explore for, drill for or take petro- 
leum, natural gas or related hydrocarbons in Canada or to prospect, 
explore, drill or mine for minerals in a mineral resource in Canada; 


“term” of a head lease includes all renewal periods in respect of the 
head lease. 


(2) Tax — Every person shall pay a tax under this Part for each 
taxation year equal to 45% of the total of the person’s carved-out 
incomes for the year from carved-out properties. 
Related Provisions: 18(1)(t) —Tax is non-deductible; 66(14.6) — Deduction of 
carved-out income. 
History: Subsec. 209(2) substituted by 1994, c. 21, s. 95, applicable to 1992 et seq. 
That subsec. formerly read: 
(2) Every person shall pay a tax under this Part for each taxation year equal to 
50% of the total of the person’s carved-out incomes for the year from carved-out 
properties. 
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(3) Return — Every person liable to pay tax under this Part for a 
taxation year shall file with the Minister, not later than the day on or 
before which the person is or would be, if the person were liable to 
pay tax under Part I for the year, required under section 150 to file a 
return of the person’s income for the year under Part I, a return for 
the year under this Part in prescribed form containing an estimate of 
the amount of tax payable by the person under this Part for the year. 


Related Provisions; 150.1(5) — Electronic filing. 
Forms: T2096: Part XIL.1 tax return — tax on carved-out income. 


(4) Payment of tax — Where a person is liable to pay tax for a 
taxation year under this Part, the person shall pay in respect of the 
year, to the Receiver General 


(a) on or before the last day of each month in the year, an 
amount equal to 1/12 of the amount of tax payable by the person 
under this Part for the year; and 


(b) the remainder, if any, of the tax payable by the person under 
this Part for the year, on or before the person’s balance-due day 
for the year. 


History: Para, 209(4)(b) amended by 2003, c. 15, s. 126, applicable to taxation years 
that begin after June 2003. Para. 209(4)(b) formerly read: 


(b) the remainder, if any, of the tax payable by the person under this Part for the 
year, on or before the end of the second month following the end of the year. 


(5) Provisions applicable to Part — Subsections 150(2) and 
(3) and sections 152, 158 and 159, subsections 161(1), (2) and (11), 
sections 162 to 167 and Division J of Part I are applicable to this 
Part with such modifications as the circumstances require. 


(6) Partnerships — For the purposes of subsection (1), a partner- 
ship shall be deemed to be a person and its taxation year shall be 
deemed to be its fiscal period. 


Definitions [s. 209]: “amount” — 248(1); “arm’s length” — 251(1); “bituminous 
sands” — 248(1); “Canada” — 255; “Canadian development expense” — 66.2(5), 
248(1); “Canadian exploration expense” — 66.1(6), 248(1); “Canadian resource pro- 


perty” — 66(15), 248(1); “‘carved-out income”, 
cal period” — 249(2)(b), 249.1; 
tion Act 35(1): 
209(6), 


“carved-out property” — 209(1); “‘fis- 
“head lease” — 209(1); “Her Majesty’ — Interpreta- 
“mineral resource”, “mineral”, “Minister” — 248(1); “person” — 
248(1); “prescribed”, “property” — 248(1); “province” — Interpretation Act 


35(1); “series of transactions” — 248(10); “tax payable’ — 248(2); “taxable in- 
come” — 2(2), 248(1); “taxation year” — 209(6), 249; “taxpayer” — 248(1): 
“term” — 209(1); “trust” — 104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 


PART XIl.2 — TAX ON DESIGNATED 
INCOME OF CERTAIN TRUSTS 


210. Designated beneficiary — In this Part, a “designated bene- 
ficiary” under a trust at any time means a beneficiary under the trust 
that was, at that time, 


(a) a non-resident person; 
(b) a non-resident-owned investment corporation; 


(c) a person exempt from tax under Part I by reason of subsec- 
tion 149(1), where that person acquired an interest in the trust 
after October 1, 1987 directly or indirectly from a beneficiary 
under the trust except 


(i) where the interest was owned continuously since October 
1, 1987 or the date on which the interest was created, which- 
ever is later, by persons exempt from tax under Part I by rea- 
son of subsection 149(1), or 


(ii) where the person was a trust governed by 
(A) a registered retirement savings plan, or 
(B) a registered retirement income fund, 


and acquired the interest, directly or indirectly, from an indi- 
vidual or the spouse or common-law partner or former 
spouse or common-law partner of the individual who was, 
immediately after the interest was acquired, a beneficiary 
under the trust governed by the fund or plan; 


(d) a trust resident in Canada (other than a testamentary trust, a 
mutual fund trust or a trust exempt, because of subsection 


Income Tax Act 


149(1), from tax under Part I on all or part of its taxable in- 
come), if 

(i) a person described in paragraph (a), (b) or (c), 

(ii) a partnership described in paragraph (e), or 


(iii) a trust (other than a trust resident in Canada that is a 
testamentary trust) 


is, at that time, a beneficiary thereunder; or 


(e) a partnership, if a person described in paragraph (a), (b) or 
(d), a partnership or a person exempt from tax under Part I by 
reason of subsection 149(1) is, at that time, a TERE thereof. 


Proposed Amendment — — 21 o 


210. (I) Definitions — Th 


ok beneficiary”, under. rust at any time, - 
means a beneficiary, under the particular trust, who i is at that time 


_ (a) a non-resident perso : 
- (b) a non- resident-owned investment corporation; 


(c) a person who is, because 491), exempt 
from tax under Part I on all or p ble income and © 
who acquired an interest as a beneficiary under the particular 

_ trust after October 1, 1987 directly or ancinoetly from a a benefi- 
ciary under the particular trust except if 


(i) the interest was, at all times after the later of October 1, 

1987 and the day on which the interest was created, held by 

persons who were exempt from tax under Part I on all of 
_ their taxable income ecause of subsection 1401), or 


EOS 


(ii) the person is a trust, governed by a registered retirement 
savings plan or a registered retirement income fund, who 
acquired the interest, directly or indirectly, from an indivi- 
dual or the spouse or common-law partner, or former 
spouse or common-law partner, of the individual who was, 
immediately after the interest was acquired, a beneficiary 
under the trust governed by the fund or plan; 


(d) another trust (referred to in this paragraph. as the other 
trust”) that is not a testamentary trust, a mutual fund trust or a 
trust that is exempt because of subsection 149(1) from tax 
under Part I on all or part of its taxable income, if : any benefici- 
ary under the other trust is at that time 


(i) a non- -resident person, 


eyes 


ne a non- resident-owned investment comonion, . 


pasar 


(AY a tcsramesieley # trust, 
(B) a mutual fund trust, 


— . (C) a trust that is exempt because _ sabecuea 149(1) 
from tax under Part I on all or part of its taxable income, 
or a. oo oo 

») a trust 


(D whose interest, at that time, in the other trust was 
held, at all times after the day on which the interest 
was created, either by it or by persons who were ex- 
empt because of subsection 149) from. tax under 
Part I on all of their taxable i income, and. 


(1) none of the beneficiaries under which is, at that 
time, a designated beneficiary under it, or 


(iv) a person or partnership that . 
(A) is a designated beneficiary under the other t trust be: 
cause of paragraph (c) or (e), or 


(B) would be a designated beneficiary under the particu-_ 
lar trust because of paragraph (c) or (e) if, instead of 

_ being a beneficiary under the other trust, the person or 
partnership were at that time a beneficiary, under the 
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particular trust, whose interest as a ates ela under the 
particular trust were 


(1) identical to its interest (referred to in this clause 
as the “particular interest”) as a oe ca the 
other trust, 


(II) acquired from each person or partnership from 
whom it acquired the particular interest, and 


(i) held, at all times after the later of October A, 
1987 and the day on which the particular interest 


was created, by the same persons or partnerships that - 


held the particular interest at those times; or 


ey a particular partnership any of the members of which is at 
that time 


(i) another partnership, except if 


(A) each such other partnership i a Canadian 
partnership, — 


(B) the interest of each such other een p in the par- 


- ticular partnership is held, at all times 

' which the interest was created, by the oth 

_ or by persons who were exempt bec 
149(1) from tax under Part I on all of ae taxable 
income, 


(C) the interest of each member, of aech ae Oh part- 


nership, that is a person exempt because of subsection 
149(1) from tax under Part I on all or part of its taxable 
income was held, at all times after the day on which the 
interest was created, by that member or by persons who 
_were exempt because of subsection 149(1) Home tax 
on all of their taxable income, and — 


ticular trust was held, at all times after the day on which 
_ ihe interest was created, by the particular partnership or 
by persons who were exempt because of subsection 
149(1) from tax under Part I on all of their. taxable 
income, 
(ii) a non-resident person, 
(iii) a non-resident-owned investment ‘comporation, 
(iv) another trust that is, under paragraph (d), a designated 
beneficiary of the particular trust or that would, under para- 
graph (d), be a designated beneficiary of he particular trust 
if the other trust were at that time a benefici 
particular trust whose interest as a beneficiary under the 
particular trust were 


(A) acquired from each person or partnership. from 


whom the particular partnership acquired its interest as a 


beneficiary under the particular trust, and 


_ (B) held, at all times after the later of October 1, 1987 
and the day on which the particular partnership’s inter- 


est as a beneficiary under the particular trust was cre- 


ated, by the same persons or partnerships that held that 
interest of the particular partnership at those times, or 


(v) a person exempt because of subsection 149(1) from tax 
under Part I on all or part of its taxable income except if the 
interest of the particular partnership in the particular trust 
was held, at all times after the day on which the interest 
was created, by the particular partnership or by persons 
who were exempt because of subsection 149(1) from tax 
under Part I on all of their taxable income. 

Technical Notes: Section 210 is amended so that a number of definitions that 


apply for the purposes of Part XII.2 are now found in new subsection 210(1). In 
addition, new subsection 210(2) replaces section 210.1, which is being repealed. 


New subsection 210(1) contains the definitions ‘“‘designated beneficiary” (previously 
found in section 210) and “designated income” (previously found in subsection 
210.2(2)). These definitions apply in Part XI1.2. 

Under paragraphs (a) and (b) of the definition “designated beneficiary”, a designated 
beneficiary includes, respectively, a non-resident person and a non-résident-owned 
investment corporation. Under paragraph (c) of the definition, a person exempt from 
tax under Part I of the Act is treated as a designated benefi iciary because of owning 


ubsection © 


_ (D) the nterest of the particular partnership in the par- 
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an interest in a trust (acquired from a beneficiary under the trust) unless, generally 
speaking, no taxable entity previously owned that interest. Under paragraph (d) of the 
definition, a trust is a designated beneficiary of another trust if a beneficiary of the 
trust includes, generally, either a person or partnership described in any of 
paragraphs (a), (b), (c) or (e) of the definition or another trust (ot! jer than a testamen- 
tary trust resident in Canada). Under paragraph (e) of the definition, a partnership is a 
designated beneficiary of a trust if a member of the partnership is a person described 
in paragraph (a), (b) or (d) of the definition, another partnership or a person oP 
from tax under Part I by reason of subsection 149(1). 


The opening words of the definition “designated beneficiary” are neces so that the 
references in the definition to a “trust” under which there may be a designated bene- 
ficiary are references to a “particular trust”. 5 


Paragraph (c) of the definition “designated beneficiary” is amended to clarify that a 
designated beneficiary of a particular trust includes, except as provided in subpara- 
graphs (c)(i) and (ii) of the definition, a person who is, because of subsection 149(1), _ 
exempt from tax under Part I on all or part of their taxable income and who acquired 
an interest in the particular trust after October 1, 1987 directly or indirectly from a 
beneficiary under the particular trust. 


Paragraph (d) of the definition “designated beneficiary” is amended so that a desig- 
nated beneficiary of a particular trust includes another trust (in this commentary re- 
ferred to as the “other trust’) es as a Deneticiaty ae one of the following per- 
sons or partnerships: : / 


¢ under subparagraphs (d)(i) and (ii) of the definition, a non-resident person (in- 
_ouding a trust) or a non- -resident-owned investment corporation: 


° | Ander subparagraphs (d)(iii) of the deliniion, any ‘trust, other than 


—— a testamentary trust (however, note that if the testamentary trust were non- 
resident, the other trust would be treated as a designated beneficiary - the 
particular trust because of a (dj). 


4 mutual fund trust, 


—— a trust that is exempt because of subsection 149(1) from tax under Part I on 

all or part of its taxable income (however, note that under subparagraph 
_ ay, described below, such a trust may cause the other trust to be a aes 
| nated beneficiary of the particular trust), and 


a ‘rust none of the beneficiaries under which is, at that time, a 5 decienaied. 

_ | bepeticany under it and whose interest, at that time, in the other trust was 

held, at all times after the day on which the interest was created, either by it 
or by persons who were exempt because of subsection 149(1) from tax under 
Part I on all of their taxable income; 


° ae ‘subparagraph (d)(iv) of 3 definition, a person (including a trust) or part- 
nership that _ 


— is a designated berchoay Gale the other trust pease of paragiaph (c) of 
the definition (i.e., a person who is, because of subsection 149(1), exempt 
from tax under Part I on all or part of their taxable income and who acquired 
an interest in the particular trust after October 1, 1987 directly or indirectly 
from a beneficiary under the parficulay eg or because of paragraph (e) of 
the definition, or 


—— would, based on the assumptions set out : in clause (d)(iv)(B), be a desig- 
nated beneficiary under the particular trust because of paragraph (c) or (e) of 
the definition. .. 


Note that a person or partnership that is a beneficiary of the other trust need only be 
described in any of one of subparagraphs (d)(i) to (iv) in order for the other trust to 
be a designated beneficiary of the particular trust. Note also that references in para- 
graph (d) of the definition to the expression “resident in Canada” are removed as 
these are unnecessary given that paragraph (a) of the en provides that a non- 
resident person is a designated beneficiary. 


Paragraph (d) of the definition is also amended to provide that the other trust will not 
be treated, under that paragraph, as a designated beneficiary of the particular trust if 
it is a testamentary trust, a mutual fund trust, or a trust that is exempt because of 
subsection 149(1) from tax under Part I on all or part of its taxable income. However, 
these excluded trusts may be treated as designated beneficiaries of the particular trust 
under paragraphs (a) or (c) of that definition (¢.g., a non-resident testamentary trust). 


Amended paragraph (e) of the definition provides, in new subparagraph (e)(i), that a 
designated beneficiary of a particular trust includes a particular partnership any of the 
members of which is another partnership. However, no such other partnership will 
cause the particular partnership to be a designated beneficiary under the particular 
partnership if 


« all such other partnerships are Canadian partnerships (as defined in subsection 
102(1)), 


+ the interest of each such other partnership in the particular partnership is held, at 
all times after the day on which the interest was created, by the other partnership 
or by persons who were exempt because of subsection 149(1) from tax under 
Part I on all of their taxable income, 


+ the interest of each member, of each such other partnership, that is a person ex- 
empt because of subsection 149(1) from tax under Part I on all or part of its 
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taxable income was held, at all times after the day on which the interest was 
created, by that member or by persons who were exempt because of subsection 
149(1) from tax under Part | on all of their taxable income, and — : 


+ the particular partnership’s benefi cial interest in the particular trust is held, at all 
times after the day on which the interest was created, by the particular partner- 


ship or by persons who were exempt because of subsection 1491) rom | tax : 


under Part I on all of their taxable 1 income. 


Under ‘subparagraphs (Gi) to (iv), a particular pertnersbip will be a designated ben : 


eficiary under a particular trust if any one of the partnership's members is a non- 
resident person, a non- -resident-owned investment corporation, or a specified person. 
For this purpose. a specified person means a trust that is a designated beneficiary of 
the particular trust because of paragraph (d) of the definition or a trust that would be 
such a designated beneficiary on the following assumptions: the other trust were at 


that time a beneficiary under the particular trust whose interest. as a Denencay under 


the particular trust were 


+ acquired from each person or partnership frora whom the particular partershi 
acquired its interest as a beneficiary under the particular trust, and 


« held at all times after the later of October 1, 1987 and the day on which the 
particular partnership's interest as a beneficiary under the particular trust was 


created, by the same persons or partnerships that held at those times that interest st 


of the particular partnership. 


New subparagraph (e)(v) of the definition provides that a particular Batnership will 
be a designated beneficiary of a particular trust if any of the members of the particu- 
lar partnership is a person exempt because of subsection 149(1) from tax under Part I 
on all or part of ifs taxable income, unless the interest of the particular partnership i in 
the particular trust was held, at all times after the day on which the interest was 
created, by the particular partnership or by persons who were exempt because of 
subsection 149(1) from tax under Part 1 on ail of their taxable incom 


Note that, for the j purposes of the definition “designated beneficiary”, a new rule in 
section 132.2 applies in respect of certain trust units acquired by a beneficiary under 
a “qualifying exchange” (as defined in oe 132.2(1)). 7 more detail, see the 
commentary on section | 32.2 2 / 4 


“designated income”, of a trust for a taxation year, means he 
amount that would be the i income of a trust for the ear r deter- 
mined under section 3 if _ 


(a) this Act were toa without reference to subse ections = )s 
(12) and GO); | 


(b) the trust had no income other than baabie Copal gains 
from dispositions described in paragraph (c) and i incomes from 


(i) real or immovable properties in Canada (other than Ca- 
_ hadian resource properties), 


ii) timber resource properties, 


(iii) Canadian resource properties (other Le properties ac- 
quired by the trust before 1972), and» 


(iv) businesses carried on in Canada; 


(c) the only taxable capital gains and allowable capital losses 
referred to in paragraph 3(b) were from 


(i) dispositions of taxable Canadian property, and 


(ii) dispositions of particular property (other than property 
described in any of subparagraphs 128. I(Ab)w to (iii), or 
property for which the particular property is substituted, 
that was transferred at any particular time to a particular 
trust in circumstances in va subsection ee) or 
107.43) applied, if | 


(A) it is reasonable to bonclude that the property « was so 
transferred in anticipation that a person beneficially in- 
terested at the particular time in the particular trust 
would subsequently cease to reside in Canada, and a 
person beneficially interested at the particular time in 
the particular trust did subsequently cease to reside in 
Canada, or 


(B) when the property was so transferred, the terms of 
the particular trust satisfied the conditions in subpara- 
graph 73(1.01)(c)G) or (iii), and it is reasonable to con- 
Clude that the transfer was made in connection with the 
cessation of residence, on or before the transfer, of a 
person who was, at the time of the transfer, beneficially 
interested in the particular trust and a spouse or com- 
mon-law partner, as the case may be, of the transferor of 
the property to the particular trust; and 


Income Tax Act 


(d) the only losses referred to in paragraph 3(d) were losses — 
from. sources dese ed in any 


Technical Notes: The tax under Part XIL.2 of the Act i ‘is calculated by reference to 
a trust's “designated: income ” (as “ rmined under s 


Subsection 210. 202) i is being repl . \ 
and the definition ‘sous income” is now found i in subsection n 2104 Do 


Paragraphs (a), (b) and (d) a 
210(1) are largely unchanged from the equivalent provisions found in eel « sub-— : 
section 210.2(2). : : : 


Paragraph (c) of the new definition replaces peep 10. ae Unde r 
graph (c)(i), designated income is calculated by refere e to taxable capital gains and 
allowable capital losses from dispositions of the trust’s taxable Canadian property. 

Subparagraph (c)(i) provides that a trust’s designated i income is also calculated by 
reference to taxable capital gains and allowable capital losses from a disposition by — 
the trust of particular property oe a= Tee described i in any 2 subparagraphs 

128. 1(4)(b)G) to (Gu). 


In this context. particular property (or roperty for a the particular pre perty is a 
substitute) must be property (referred to in this commentary as the “transferred pro- 
perty’’) that was transferred to a particular trust in circumstances in which subsection 
73(1) or 107.4(2) applied. This condition will be met whether the particular trust iS 
the trust in respect of which the designated income is being determined, or any other 
trust to which the transferred property was transferred in circumstances in which sub- 
section 73(1) or 107.4(3) applied and that subsequently. transferred, dire 
rectly, the property to the trust in respect of which the designated income is Being 
determined. 


In addition, clauses (GDA) and (B) of the le 


_» that it be reasonable to conclude that the transferred property was, at a paicalar 

_ time, transferred to the particular trust in anticipation of the emigration of a per- 

son beneficially interested at the particular time in the particular trust and that a 
person (whether the anticipated person or another) beneficially interested at that 
time in the particular trust subsequently ceases to reside i in Canada, or 


° 


at the particular time that the transferred pr sperty was trans erred to the particu- 
lar trust, that the terms of the particular trust satisfy the conditions in subpara- 
graph 73(1.01)(c)(i) or (ili) and that it be reasonable to conclude that the transfer 
was made in connection with the cessation of residence, on or before that time, 
_ of a person who was, at that time, beneficially interested in the particular trust 
and a spouse or common-law partner, as a: ‘case may be, 

transferred property to the particular trust. 


Related Provisions: 248(5) — Substituted property. 


(2) Tax not payable — No tax is. payable. under this Part for a 

taxation year by a trust that was throughout the yea _ 
(a) a testamentary trust; 
(b) a mutual fund trust; - 
(c) exempt from tax under Part 1 because of een 149(1); 
(d) a trust to which paragraph (a), (a. 1) or (c) of the definition 
“trust” in subsection 108(1) Cis Or 
(e) non-resident. 

Technical Notes: See under 210.1 below. 


Application: The July 18, 2005 draft legislation (Part 2 _— technical), 5. 173, will 
amend s. 210 to read as above, applicable to 1996 et seg. except that para. (c) of the 
definition “designated income” in subsec. 210(1), as amended, is to be read 


_ (a) in respect of dispositions that occur ae October |, 1996 and before Decem- 
ber 21, 2002, as follows: : . 
(c) the only taxable capital gains and allowable capital losses referred to in 
paragraph 3(b) were from aieposiicns of taxable Canadian property; and; 
and 


(b) in respect of dispositions dian oceur in a ‘1996 taxation and before Otto: 


ber 2, 1996, as follows: 


(c) the only taxable capital gains and allowable capital losses referred to in : 
paragraph 3(b) were from dispositions of property that would have been 
taxable Canadian property if, at no time in the year, the trust had been 
resident in Canada; and. 

Letter from Dept. of Finance, pecenet y 2003: 

Dear [xxx] : 


Thank you for your letter of April 11, 2003, concerning the proposed definition “dé: 
ignated beneficiary” in Part XIL.2 of the Income Tax Act (the “Act’), contained in the 
legislative proposals relating to income tax released by the Finance Minister on De- 
cember 20, 2002. I would also like to acknowledge our meeting of May 13, 2003 and 
your subsequent discussions with Mr. Grant Nash of this Division. 


As you know, Part XIL.2 of the Act seeks to avoid the minimization of tax on speci. : 
fied Canadian-source income earned by non-residents through a Canadian-resident 
trust. Part XI1.2 is also intended to discourage arrangements between taxable and tax- 
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exempt beneficiaries designed to allow taxable income earned by a trust to be flowed 
through to tax-exempt beneficiaries after the acquisition of the trust unit by the tax- 
exempt beneficiary from the taxable beneficiary. Part XII.2, therefore, plays an im- 
portant role in protecting the Canadian tax base and ensuring that taxpayers that use 


trust intermediaries to hold property do not obtain income advantages that are not. : 


available to taxpayers that hold such property directly. 


Part XIL.2 tax is levied at the trust level, but generally is payable only where a past 
has a “designated benefi ciary”. Under the proposed definition “designated benefici- 
ary” contained in the legisl ive proposals, a designated beneficiary under a particu- _ 
lar trust would include a particular partnership if any member of the particular part 
nership were another partnership. In your letter, you are seeking a modification to 
that definition so that the particular partnership would not be treated as a designated _ 


beneficiary of the trust if it were a Canadian partnership the membership. oe in 
which trade on a prescribed stock exchange. 


We have considered the arrangement that you have identified aa a ‘number of aa : 


arrangements involving partnerships that invest directly, or indirectly 1 through other 


partnerships, in trusts. In light of these deliberations, we are prepared to recommend — 


modifications to the definition “designated beneficiary”, but we are. of the view that 
in dealing with partnership arrangements under Part XIL2 it op ite that part- 
nerships be required to ascertain the characteristics of their m 
partnership to avoid characterization as a designated benefi 
cordingly, the modifications that we would support in 
than those that you proposed. 


In particular, a particular partnership that | is a s beneficiary 
be treated as a designated beneficiary under the trust if any « 
partnership. However, we will recommend that any such oth 


member of the particular partnership, will not cause the kes pare ID tobe a y 


designated beneficiary under the trust if: 


-« that other partnership is is a Canadian partnership (as defined iby subsection 4811) 
of the Act), 


+ that other partnershi : 
partnership is held, at 
by it or by persons ( ‘eli 
a from 1 


‘their taxable income, . 


because of subsection 149( 1) from Part J tax on all or part of its taxable income 
was held, at all times after the day on which the interest was created, by that 
member or by eligible persons, and 


times after the day on which the interest was created, by the particular partner- 
ship or by eligible persons. 


Based on our discussions with you, we are also oes to recommend that these : 


modifications be effective for the 2001 and subsequent taxation years, 


Thank you for writing to us on this matter. 
Yours sincerely, : 


Brian Emewein 
_ Director, Tax Legislation Division, Tax Policy ‘Bran 


Letter from Dept. of Pinance, June 13, 2001: 


Dear [xxx] 


Iam writing in reply to your letters to Mr, Len Farber of March 5 ond March 9, 2001 


and your letter of April 10, 2001 to Mr. Grant Nash of this Division, concerning the 
rules for designated beneficiaries in section 210 of the Income Tax Act (the “ Act’). 


The definition “designated beneficiary” in section 210 applies for the purposes oO 
Part XIL.2 of the Act. On of the objectives of Part XII.2 tax is to prevent the minimi-_ 


zation of tax on specified Canadian-source income that would otherwise arise where 


a Canadian trust’s income is distributed to a non-resident and is subject only to Part : 
XIII tax. Part XI1.2 tax is also meant to discourage transactions between taxable and _ 


tax-exempt beneficiaries designed to allow taxable income earned by a trust to be 


flowed-through to tax-exempt beneficiaries after the acquisition of a trust unit y he 


tax-exempt beneficiary from the taxable beneficiaries. 


We understand that you have seen a sanitized version of two earlier letters “ne by 
us [below — ed.] in which we agreed to recommend changes to the definition “desig- 


nated beneficiary” in section 210 of the Act. Under the structure described in the 


earlier letters (“double-tier structure”), registered pension plans and other investors 
would invest in units issued by a unit trust (“top fund”). The top fund would in turn 
invest in units issued by other trusts (“bottom funds”). In the earlier letter, we agreed 
to recommend changes so that the top fund would not be considered a designated 
beneficiary of the bottom fund solely because the beneficiaries of the top fund in- 
clude a person exempt from tax under Part I of the Act. However, under the recom- 
mended changes, a top fund would be considered a designated beneficiary of the 
bottom fund if the top fund acquired its interest in the bottom fund directly or indi- 
rectly from another beneficiary of the bottom fund, unless the interest was owned, at 
all times after the creation of the bottom fund, by the top fund or a person exempt 
from tax under Part I of the Act because of subsection 149( 1 


You have asked that we clarify whether it was intended that the proposed changes 
would accommodate structures of more than two levels of trust (“multiple-tier struc- 
tures”). In particular, you have described a structure in which the units of the top 


continue to 
mibers is engines : 


a atlicesig whose interest in the le / 
| times after the day on which the interest was created, _ 
le persons’ ») who were exempt because of apseation | 


, of the other partnership, that is a person “exempt 


the beneficial interest of the paitcular partnership in the trust was : held, at all 


S. 210 


fund are held by a third unit trust (i.e. pooled fund arrangement) the units of which 
are in turn held by other trusts none of which is a designated beneficiary of the third 
trust. You have also indicated that similar pooled ane odgeaohioy bs may be used 
involving multiple levels of unit trusts. ; 


In light of the policy objectives of Part x2 , we are preparéd <0 recommend a fur- 
ther change to the definition “designated beneficiary”. In particular, we will recom-— 
mend that a top fund be treated as a designated beneficiary of a bottom fund, subject - 
to the exceptio 1S desctibed. below, where the me fund. acquires its. interest ae 


Yours sincerely, 
Brian Emewein 


Dear ioe 


Thank you for your letter of Octot 
beneficiary” in section 210 of the Incom 
sponding to you. 


ng the definition “designated 
Act. | ae the <— in re- 


lam attaching a copy of our eaier letter to you of Somber a 1996 i in which we 
agree to recommend changes to the definition “designated beneficiary” so that Part 
XII.2 tax is not exigible in the circumstances of certain kinds of “tiering” arrange- 
} volving trusts (such as, for example, those arrangements described in your 
f October A 1999 and June 10, 1996). It continues to be our intention bs to 


Or Tax Legislation Division, Tax Policy Branch 
Lenae from Dept of Finance, May 25, 1998: 


Dear bexx) 


Iam writing in gy to your letter ce May 13, 1998 concerning the rules for desig- 
nated beneficiaries in section 210 of the Income Tax Act. | understand that you have 
had access to a sanitized version of a letter nom this Division on the same subject 
dated September 3, 1996. 


Your letter contemplates a structure el 
Canada and partnerships. Under this st 
sion plan and other investors resident 
“middle trust”). The middle trust will inves 
tom trust’). In addition, a registered other taxpayers resident in Canada 
will invest in a partnership which, in tui | invest in units issued by the bottom 
trust. We also assume from the comments in your letter that neither the middle trust 
nor the partnership will acquire units of the bottom trust from other unitholders of the 
trust, but will instead acquire their units directly from the bottom trust. 


a ne oe different tracts ecicent in 
e, a frust governed by a registered pen- 
nada will | have interests in a trust (the 

nits issued by a unit trust (the “bot- — 


One of the objectives of Part X1I.2 tax is to prevent the minimization of tax on speci- 
fied Canadian-source income that would otherwise arise where a Canadian trust’s 
income is distributed to a non-resident and is subject only to Part XII tax. Part XIL2 
is also meant to discourage transactions between taxable and tax-exempt benefi- 
ciaries designed to allow “lumpy” taxable income earned by a trust to be flowed- 
through to tax-exempt beneficiaries after the acquisition of a trust unit by the tax- 
exempt beneficiary from the taxable beneficiaries. 


Given the existing structure and objectives of Part XII.2, we agree it would be anom- 
alous for either the middle trust or partnership in the circumstances described above _ 

to be treated as “designated beneficiaries” under the bottom trust. | am prepared to 

recommend amendments to eliminate this anomaly. I expect these amendments will 

be introduced in a future technical bill and be effective from no later than the begin- 

ning of this year. 

Thank you for writing to us on this matter. 

Yours sincerely, 


Daniel MacIntosh 

Director, Tax Legislation Division 
Letter from Dept. of Fananee, mepienivel 3, 1996: 
Dear [xxx] 


This is in reply to your letter of June 10, 1996 to Simon Thompson regarding a sug- 
gested change to the definition of “designated beneficiary” in section 210 of the /n- 
come Tax Act. 


Your letter contemplates a structure involving a number of different trusts resident in 
Canada. Under this structure, registered pension plans and other investors resident in 
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ficiaries (i. €., fe 
Act. 


We agree that one er the 
tax on specified Canadia 
dian trust’s income is distributed to a non 
tax. However, Part XII.2 tax is al 
and ems beneficiaries desi 


of the two amendments would mee 
fo recommend that these amendments 
effective from a date that will accommodate 
letter. 


Definitions he 21 oF , 
248(1); “beneficially interested” — 248(25); : 


dent-owned investment 
248(1); “registered reti 


ment savings plan” — 146(1), 248(1); “spouse” — 


252(3); “subsites” 248(5) : 
‘operty” — 248(1); “taxable cap : 


Related Provisions: 104(31)— Credit to be included in income of beneficiary; 
132,2(2)(3)(g)(iii) — Effect of mutual fund rollover; 210.3(2) — Non-resident benefi- 
ciary taxed in Canada deemed not to be designated beneficiary; 252(3) — Extended 
meaning of “spouse” and “former spouse”. 


History: Para. 210(c) amended by 2000, c. 12, Sch. 2, s. 2, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seg., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 

The opening words of para. 210(d) substituted by 1994, c. 21, s. 96, applicable to 1993 
et seq. The opening words of that para. formerly read: 


(d) a trust resident in Canada (other than a testamentary trust or a trust exempt 
from tax under Part I by reason of subsection 149(1)), if 


Definitions [s. 210]: “common-law partner” — 248(1): 
210.2(2); “former spouse” — 252(3); 
900-907; “individual” — 248(1); 


“designated income’ — 
“immovable” — Quebec Civil Code art. 
“mutual fund trust’ — 132(6)-(7),132.2(3)(n), 
248(1); “non-resident” — 248(1); “non-resident-owned investment corporation” — 
133(8), 248(1); “person” — 248(1); “registered retirement income fund” — 146.3(1), 
248(1); “registered retirement savings plan” — 146(1), 248(1); “resident in Canada” — 
250; “spouse” — 252(3); “taxable income’ — 248(1); “testamentary trust’ — 108(1), 
248(1); “trust” — 104(1), 248(1), (3). 


210.1 Application of Part — This Part does not apply in a taxa- 
tion year to a trust that was throughout the year 


(a) a testamentary trust; 
(b) a mutual fund trust; 


(c) a trust that was exempt from tax under Part I by reason of 
subsection 149(1); 


(d) a trust described in paragraph (a), (a.1) or (c) of the defini- 
tion “trust” in subsection 108(1); or 


(e) a non-resident trust. 


Income Tax Act 


Related Provisions: 132(6.2)—Retention of status as mutual fund trust; 
132.2(2)(3)(g)(iil) — Effect of mutual fund rollover; 253 — Extended meaning of car- 
rying on business. 

History: Para. 210.1(d) amended by 2001, c. 17, s. 171, applicable to 1999 et seq. It 
formerly read: 

(d) a trust described in paragraph (a) or (c) of the definition of that expression in 
subsection 108(1); or 


Definitions [s. 210.1]: “mutual fund trust” — 132(6)-(7), 132.2(1)(q) [to be re- 
pealed], 132.2(3)(n) [draft], 248(1); “non-resident” — 248(1); “taxation year” — 249; 
“testamentary trust’ — 108(1), 248(1); “trust” — 104(1), 248(1), (3). 


210.2 (1) Tax on income of trust — Subject to section 210.3, 
where an amount in respect of the income of a trust for a taxation 
year is or would, if all beneficiaries under the trust were persons 
resident in Canada to whom Part I was applicable, be included in 
computing the income under Part I of a person by reason of subsec- 
tion 104(13) or 105(2), the trust shall pay a tax under this Part in 
respect of the year equal to 36% of the least of 


(a) the designated income of the trust for the year, 


(b) the amount that, but for subsections 104(6) and (30), would 
be the income of the trust for the year, and 


(c) 100/64 of the amount deducted under paragraph 104(6)(b) in 
computing the trust’s income under Part I for the year. 
Related Provisions: 18(1)(t) — Tax under Part XII.2 is deductible; 104(30) — Part 


XII.2 tax deductible in computing income of trust; 210.1, 210.3 — Where no tax 
payable. 


Information Circulars: 77-16R4: Non-resident income tax. 


(1.1) Amateur athlete trusts — Notwithstanding section 210.1, 
where an amount described in subsection 143.1(2) in respect of an 
amateur athlete trust would, if Part I were applicable, be required to 
be included in computing the income for a taxation year of a desig- 
nated beneficiary under the trust, the trust shall pay a tax under this 
Part in respes) of the year equal to 36% of 100/64 of that amount. 


Proposed Repeal — 210. a1 1 


Application: The July 18, 2005 draft legislation (Part 2 
will repeal subsec. 210.2(1.1), appl 


Technical Notes: See under 210. 2(2) below. © 


History: Subsec. 210.2(1.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 122, appli- 
cable to 1992 er seq. 


Forms: T3ATH-IND: Amateur athlete trust income tax return. 


(2) Designated income — For the purposes of subsection (1), 
the designated income of a trust for a taxation year means the 
amount that, but for subsections 104(6), (12) and (30), would be the 
income of the trust for the year determined under section 3 if 
(a) it had no income other than taxable capital gains from dispo- 
sitions described in paragraph (b) and incomes from 


(i) real properties in Canada (other than Canadian resource 
properties), 


(ii) timber resource properties, 


(iii) Canadian resource properties (other than properties ac- 
quired by the trust before 1972), and 


(iv) businesses carried on in Canada; 


(b) the only taxable capital gains and allowable capital losses 
referred to in paragraph 3(b) were from dispositions of taxable 
Canadian property; and 
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(c) the only losses referred to in paragraph 3(d) were losses from 
sources described in subparagraphs (a)(i) to (iv). 


__ Proposed Amendment — 210.2(2) 


(2) Amateur athlete trusts — Notwithstanding subsection 
210(2), a trust shall pay a tax under this Part in respect of a partic- 
ular taxation year of the trust equal to 56.25% of the amount that 
is required by subsection 143.1(2) to be included in computing the 
income under Part I for a taxation year of a beneficiary under the 
trust, if oe 
(a) the beneficiary is at any time in the particular taxation year 
a designated beneficiary under the trust; and ie 
(b) the particular taxation year ends in that taxation year of the 


Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. 
174(1), will amend subsec. 210.2(2) to read as above, applicable to 1996 er seq. 
(“Designated income” is moved to 210; this provision was 210.2(1.1).) 
Technical Notes: Subsection 210.2(1.1) extends the tax. 
teur athlete trusts, which are provided for in section 143.1, i 
amounts are distributed by such trusts to non-resident beneficiart 


Subsection 210.2¢1.1) is amended by renumbering it as subsec’ ‘on 210 : 
tion, the reference in that subsection to section 210.1 is, given that section’s renum- 
bering as subsection 210(2), replaced with a reference to subsection 210(2). The 
amended subsection also replaces the existing reference to the phrase “36% of '™/os’” 
with the numerical equivalent of “56.25%”. Finally, the provision is amended to clar- _ 
ify that Part XII.2 tax applies to a trust for a particular taxation year of the trust on — 
the amotint that is required by subsection 143.1(2) to be included in computing the 
income under Part I for a taxation year of a beneficiary under the trust, only if 

+ the beneficiary is at any time in the particular taxation year a designated benefi- 

ciary under the trust, and a 


-* the particular taxation year ends in that taxation year of the beneficiary. | 


Related Provisions: 104(7.01)(b)(i) — No deduction under 104(6) for designated 
income of trust. 
History: Para. 210.2(2)(b) amended by 2001, c. 17, s. 172, applicable after October 1, 
1996. It formerly read: 
(b) the only taxable capital gains and allowable capital losses referred to in para- 
graph 3(b) were from dispositions of property that would have been taxable Ca- 
nadian property if, at no time in the year. the trust had been resident in Canada, 
and 


(3) Tax deemed paid by beneficiary — Where an amount (in 
this subsection and subsection 210.3(2) referred to as the “income 
amount”) in respect of the income of a trust for a taxation year is, 
by reason of subsection 104(13) or 105(2), included in computing 


(a) the income under Part I of a person who was not at any time 
in the year a designated beneficiary under the trust, or 


(b) the income of a non-resident person (other than a person 
who, at any time in the year, would be a designated beneficiary 
under the trust if section 210 were read without reference to par- 
agraph 210(a)) that is subject to tax under Part I by reason of 
subsection 2(3) and is not exempt from tax under Part I by rea- 
son of a provision contained in a tax convention or agreement 
with another country that has the force of law in Canada, 


Proposed Amendment — 210.2(3)(b) 


_(b) the income of a non-resident person (other than a person 
who, at any time in the year, would be a designated beneficiary 
under the trust if section 210 were read without reference. to 
paragraph (a) of the definition “designated beneficiary” in that 
section) that is subject to tax under Part I by reason of subsec- 
tion 2(3) and is not exempt from tax under Part I by reason of a 
provision contained in a tax treaty, Le 

Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
174(3), will amend para. 210.2(3)(b) to read as above, applicable to 1996 et seq., 
except that in applying para. 210.2(3)(b) for the 1996 and 1997 taxation years, 
“treaty” is to be read as “convention or agreement with another country that has the 
force of law in Canada’. ” oe 

Technical Notes: Note as well that paragraph 210.2(3)(b) is amended to ensure 
that subsection 210.2(3) does not apply to a non-resident person that would ‘be a 
designated beneficiary under the trust if the definition “designated beneficiary” in 
subsection 210(1) were read without reference to its paragraph (a). 


S. 210.2(7) 


an amount determined by the formula 


(eee: 
C 


where 
A is the tax paid under this Part by the trust for the year, 
B_ is the income amount in respect of the person, and 


Cis the total of all amounts each of which is an amount that is or 
would be, if all beneficiaries under the trust were persons resi- 
dent in Canada to whom Part I was applicable, included in com- 
puting the income under Part I of a beneficiary under the trust by 
reason of subsection 104(13) or 105(2) in respect of the year, 


shall, if designated by the trust in respect of the person in its return 
for the year under this Part, be deemed to be an amount paid on 
account of the person’s' tax payable under Part I for the person’s 
taxation year in which the taxation year of the trust ends, on the day 
that is 90 days after the end of the taxation year of the trust. 
Related Provisions: 104(31) — Amount deemed payable by trust to beneficiary; 
210.3(2) — Where non-resident beneficiary already taxed in Canada. 

Interpretation Bulletins: IT-342R: Trusts — Income payable to beneficiaries. 


(4) Designations in respect of partnerships — Where a tax- 
payer is a member of a partnership in respect of which an amount is 
designated by a trust for a taxation year of the trust (in this subsec- 
tion referred to as the “particular year”) under subsection (3), 


(a) no amount shall be deemed to be paid on account of the part- 
nership’s tax payable under Part I by reason of subsection (3) 
except in the application of that subsection for the purposes of 
subsection 104(31), and 


(b) an amount: determined by the formula 


Aye B 
G 


where 
A. is the amount so designated, 


B. is the amount that may reasonably be regarded as the share of 
the taxpayer in the designated income of the trust received by 
the partnership in the fiscal period of the partnership in 
which the particular year ends (that fiscal period being re- 
ferred to in this subsection as the “‘partnership’s period”), and 


C_ is the designated income received by the partnership from the 
trust in the partnership’s period, 


shall be deemed to be an amount paid on account of the tax- 
payer’s tax payable under Part I for the person’s taxation year in 
which the partnership’s period ends, on the last day of that year. 


(5) Returns — A trust shall, within 90 days after the end of each 
taxation year, 


(a) file with the Minister a return for the year under this Part in 
prescribed form and containing prescribed information, without 
notice or demand therefor; 


(b) estimate in the return the amount of tax, if any, payable by it 
under this Part for the year; and 


(c) pay to the Receiver General the tax, if any, payable by it 
under this Part for the year. 

Related Provisions: 150.1(5) — Electronic filing. 

Forms: T3 SCH 10: Part XII.2 tax and Part XIII non-resident withholding tax. 


(6) Liability of trustee — A trustee of a trust is personally liable 
to pay to the Receiver General on behalf of the trust the full amount 
of any tax payable by the trust under this Part to the extent that the 
amount is not paid to the Receiver General within the time specified 
in subsection (5), and the trustee is entitled to recover from the trust 
any such amount paid by the trustee. 


(7) Provisions applicable to Part — Subsections 150(2) and 
(3), sections 152 and 158, subsections 161(1) and (11), sections 162 
to 167 and Division J of Part I are applicable to this Part with such 
modifications as the circumstances require. 
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Definitions [s. 210.2]: “allowable capital loss’ — 38(b), 248(1); “‘amateur athlete 
trust’ — 143.1(1)(a), 248(1); “amount” — 248(1); “beneficially interested” — 
248(25); “business” — 248(1); “Canada” — 255, Interpretation Act 35(1); “Canadian 


resource property” — 66(15), 248(1); “carrying on business” — 253; “common-law 
partner” — 248(1); “designated beneficiary” — 210; “disposition” — 248(1); “fiscal 
period” — 249(2)(b), 249.1; “income amount” — 210.2(3); “Minister”, “non-resident”, 


“person”, “prescribed”, “property” — 248(1); “resident in Canada’ — 250; “‘substi- 
tuted” — 248(5); “tax payable” — 248(2); “tax treaty”, “taxable Canadian property’ — 
248(1); “taxable capital gain” — 38(a), 248(2); “taxation year’ — 249; “taxpayer” — 
248(1):; “timber resource property” — 13(21), 248(1); “trust” — 104(1), 248(1), (3). 


210.3 (1) Where no designated beneficiaries — No tax is 
payable under this Part by a trust for a taxation year in respect of 
which the trustee has certified in the trust’s return under this Part 
for the year that no beneficiary under the trust was a designated 
beneficiary in the year. 


(2) Where beneficiary deemed not designated — Where a 
trust would, if the trust paid tax under this Part for a taxation year, 
be entitled to designate an amount under subsection 210.2(3) in re- 
spect of a non-resident beneficiary and the income amount in re- 
spect of the beneficiary is included in computing the income of the 
beneficiary which is subject to tax under Part I by reason of subsec- 
tion 2(3) and is not exempt from tax under Part I by reason of a 
provision contained in a tax convention or agreement with another 
country that has the force of law in Canada, for the purposes of 
subsection (1), the beneficiary shall be deemed not to be a desig- 
nated beneficiary of the trust at any time in the year. 

Definitions [s. 210.3]: “amount” — 248(1); “designated beneficiary” — 210; “in- 
come amount” — 210.2(3); “non-resident” — 248(1); “taxation year” — 249; 
“trust” — 104(1), 248(1), (3). 


PART XII.3 — TAX ON INVESTMENT 
INCOME OF LIFE INSURERS 


211. (1) Definitions — For the purposes of this Part, 


“existing guaranteed life insurance policy”, at any time, means a 
non-participating life insurance policy in Canada in respect of 
which 


(a) the amount of every premium that became payable before 

that time and after December 31, 1989, 

(b) the number of premium payments under the policy, and 

(c) the amount of each benefit under the policy at that time 
were fixed and determined on or before December 31, 1989: 


“life insurance policy” includes a benefit under 
(a) a group life insurance policy, and 
(b) a group annuity contract 
but does not include 
(c) that part of a policy in respect of which the policyholder is 
deemed by paragraph 138.1(1)(e) to have an interest in a related 
segregated fund trust, or 
(d) a reinsurance arrangement; 
History: The definitions “life insurance policy” and “life insurance policy in Canada” 
in subsec. 211(1) amended ‘by 1997, c. 25, s. 60, applicable to 1996 et seg. The defini- 
tions formerly read: 
“life insurance policy” and “life insurance policy in Canada” do not include 


(a) that part of a policy in respect of which the policyholder is deemed by 
paragraph 138.1(1)(e) to have an interest in a related segregated fund trust, 
or 


(b) a reinsurance arrangement; 


“life insurance policy in Canada” means a life insurance policy 
issued or effected by an insurer on the life of a person resident in 
Canada at the time the policy was issued or effected; 


History: See under “life insurance policy” above. 
“net interest rate’’, in respect of a liability, benefit, risk or guaran- 


tee under a life insurance policy of an insurer for a taxation year, is 
the positive amount, if any, determined by the formula 


Income Tax Act 


(A-B)xC 
where 


A is the simple arithmetic average determined as of the first day of 
the year of the average yield (expressed as a percentage per year 
rounded to 2 decimal points) in each of the 60 immediately pre- 
ceding months prevailing on all domestic Canadian-dollar Gov- 
ernment of Canada bonds outstanding on the last Wednesday of 
that month that have a remaining term to maturity of more than 
10 years, 

B is 

(a) in the case of a guaranteed benefit provided under the 
terms and conditions of the policy as they existed on March 
2, 1988, other than a policy where, at any time after March 2, 
1988, its terms and conditions relating to premiums and be- 
nefits were changed (otherwise than to give effect to the 
terms and conditions that were determined before March 3, 
1988), the greater of 
(i) the rate of interest (expressed as a percentage per year) 
used by the insurer in determining the amount of the guar- 
anteed benefit, and 
(ii) 4%, and 
(b) in any other case, nil, and 


(a) in the case of a guaranteed benefit to which paragraph (a) 
of the description of B applies, 65%, and 


(b) in any other case, 55%; 
Related Provisions: 257 — Formula cannot calculate to less than zero. 


“non-participating life insurance policy” means a life insurance 
policy that is not a participating life insurance policy; 
“participating life insurance policy” has the meaning assigned by 
subsection 138(12):; 
“policy loan” has the meaning assigned by subsection 138(12); 
“registered life insurance policy” means a life insurance policy 
issued or effected 

(a) as a registered retirement savings plan, or 

(b) pursuant to a registered retirement savings plan, a deferred 

profit sharing plan or a registered pension plan; 


“reinsurance arrangement” does not include an arrangement 
under which an insurer has assumed the obligations of the issuer of 
a life insurance policy to the policyholder; 


“segregated fund” has the meaning given that expression in sub- 
section 138.1(1); 


“specified transaction or event”, in respect of a life insurance pol- 
icy, means ; 
(a) a change in underwriting class, 


(b) a change in premium because of a change in frequency of 
premium payments within a year that does not alter the present 
value, at the beginning of the year, of the total premiums to be 
paid under the policy in the year, 


(c) an addition under the terms of the policy as they existed on 


(i) in the case of an existing guaranteed life insurance policy, 
December 31, 1989, 


(ii) in any other case, March 2, 1988, 


of accidental death, dismemberment, disability or guaranteed 
purchase option benefits, 

(d) the deletion of a rider, 

(e) redating lapsed policies within the reinstatement period re- 
ferred to in paragraph (g) of the definition “disposition” in sub- 
section 148(9) or redating for policy loan indebtedness, 


(f) a change in premium because of a correction of erroneous 
information, 
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(g) the payment of a premium after its due date, or no more than 
30 days before its due date, as established on or before 


(i) in the case of an existing guaranteed life insurance policy, 
December 31, 1989, and 


(ii) in any other case, March 2, 1988, and 


(h) the payment of an amount described in paragraph (a) of the 
definition “premium” in subsection 148(9); 


“taxable life insurance policy” of an insurer at any time means a 
life insurance policy in Canada issued by the insurer (or in respect 
of which the insurer has assumed the obligations of the issuer of the 
policy to the policyholder), other than a policy that is at that time 


(a) an existing guaranteed life insurance policy, 

(b) an annuity contract (including a settlement annuity), 
(c) a registered life insurance policy, 

(d) a registered pension plan, or 

(e) a retirement compensation arrangement. 


(2) Riders and changes in terms — For the purposes of this 
Part, 


(a) any rider added at any time after March 2, 1988 to a life 
insurance policy shall be deemed to be a separate life insurance 
policy issued and effected at that time; and 


(b) a change in the terms or conditions of a life insurance policy 
resulting from a specified transaction or event shall be deemed 
not to have occurred and not to be a change. 
History: S. 211 substituted by 1994, c. 7, Sch. If (1991, c. 49), subsec. 171(1), applica- 
ble to taxation years beginning after 1989 and, where an insurer has made an election 
under subsec. 172(3) of 1994, c. 7, Sch. II (1991, c. 49) (see under s. 211.1), to all 
taxation years of the insurer to which the election relates and, where such an election is 
made, 


(a) in respect of each taxation year of the insurer to which the election relates, each 
reference to “December 31, 1989” in the definitions in subsec. 211(1), as the refer- 
ence relates to a life insurance policy, shall be read as a reference to the later of 


(i) the day the policy was issued, and 
(ii) March 2, 1988; and 


(b) notwithstanding subsecs. 152(4) to (5), such assessments of tax, interest and 
penalties shall be made as are necessary to give effect to the election to the extent 
it applies in respect of this section. 
1994, c. 7, Sch. If (1991, c. 49), subsec. 171(2) provides that in its application to taxa- 
tion years ending after 1987 and beginning before 1990 (except a taxation year of an 
insurer to which subsec. 172(1) of c. 49 applies because of an election made by the 
insurer under subsec. 172(3) of c. 49 — see under s. 211-1), s. 211 shall be read as 
though it included the following definition: 
“benefits payable under a life insurance policy” includes 


(a) a policy dividend, an experience rating refund and a refund of premiums 
under the policy, 

(b) any amount payable under a reinsurance arrangement in respect of the 
policy, and 


(c) any amount deemed by paragraph 138.1(1)(g) to be a payment under the 
terms and conditions of the policy, 


but does not include a policy loan or interest on funds left on deposit with the 
insurer under the terms of the policy; 


S. 211 formerly read: 


211. Definitions — For the purposes of this Part, 
“Canada security” has the meaning assigned by subsection 138(12); 
“sross investment revenue” has the meaning assigned by subsection 138(12); 


“life insurance policy” and “life insurance policy in Canada” do not include any 
part of the policy in respect of which the policyholder is deemed by paragraph 
138.1(1)(e) to have an interest in a related segregated fund trust; 


“non-segregated property” has the meaning assigned by subsection 138(12); 
“policy loan” has the meaning assigned by subsection 138(12); 

“property used in the year in, or held in the year in the course of” carrying on a 
life insurance business in Canada, in the case of an insurer (other than a resident 
of Canada that does not carry on a life insurance business) that carried on an 
insurance business in Canada and in a country other than Canada, has the mean- 
ing assigned by subsection 138(12); 

“registered life insurance policy” means a life insurance policy (other than an 
annuity contract) issued or effected as a registered retirement savings plan or 


S. 211.1(3) 


pursuant to such a plan, a fund or deferred profit sharing plan or a registered 

pension. plan; 

“segregated fund” has the meaning assigned by subsection 138(12). 
Definitions [s. 211]: “annuity”, “business” — 248(1); “Canada” — 255; “carrying 
on business” — 253; “deferred profit sharing plan” — 147(1), “insurer”, “life insur- 
ance business’ — 248(1); “‘life insurance policy”, “life insurance policy in Canada” — 
138(12), 211(1), 248(1); “person” — 248(1); “property”, “registered pension plan” — 
248(1); “registered retirement savings plan” — 146(1), 248(1); “related segregated 
fund trust” — 138.1(1)(a); “resident in Canada” — 250; “taxation year’ — 249; 
“trust” — 104(1), 248(1), (3). 


211.1 (1) Tax payable — Every life insurer shall pay a tax under 
this Part for each taxation year equal to 15% of its taxable Canadian 
life investment income for the year. 

Related Provisions: 18(1)(t) — Tax is non-deductible; 138(3)(g) — Part XII.3 tax 


deductible by insurer; 190.1(1.1) — Additional capital tax on life insurance 
corporations. 


(2) Taxable Canadian life investment income — For the pur- 
poses of this Part, the taxable Canadian life investment income of a 
life insurer for a taxation year is the amount, if any, by which its 
Canadian life investment income for the year exceeds the total of its 
Canadian life investment losses for the 20 taxation years immedi- 
ately preceding the year, to the extent that those losses were not 
deducted in computing its taxable Canadian life investment income 
for any preceding taxation year. 


Related Provisions: 87(2.2)— Amalgamation _ of 
138(11.5)(k) — Transfer of business by non-resident insurer. 


insurance | corporations; 


History: Subsec. 211.1(2) amended by 2006, c. 4, s. 84 to substitute “20 taxation 
years” for “10 taxation years”, applicable in respect of losses that arise in 2006 et seq. 


Subsec. 211.1(2) amended by 2005, c. 19, s. 46, applicable in respect of losses that 
arise in taxation years that end after March 22, 2004. The subsec. formerly read: 


(2) For the purposes of this Part, the taxable Canadian life investment income of 
a life insurer for a taxation year is the amount, if any, by which its Canadian life 
investment income for the year exceeds the total of its Canadian life investment 
losses for such of the 7 taxation years immediately preceding the year that begin 
after 1989, to the extent that those losses were not deducted in computing its 
taxable Canadian life investment income for any preceding taxation year. 


Subsec. 211.1(2) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 172, applicable to 
taxation years beginning after 1989. Subsec. (2) formerly read: 


(2) Taxable Canadian life investment income — For the purposes of this 
Part, the taxable Canadian life investment income of a life insurer for a taxation 
year is the amount, if any, by which its Canadian life investment income for the 
year exceeds the total of its Canadian life investment losses for such of the 7 
taxation years immediately preceding the year that commence after June 17, 
1987 and end after 1987, to the extent that those losses have not been deducted 
in computing its taxable Canadian life investment income for any preceding tax- 
ation year, 


(3) Canadian life investment income — For the purposes of 
this Part, the Canadian life investment income or loss of a life in- 
surer for a taxation year is the positive or negative amount deter- 
mined by the formula 


A+B-C 
where 


A. is, subject to subsection (4), the total of all amounts, each of 
which is in respect of a liability, benefit, risk or guarantee under 
a life insurance policy that was at any time in the year a taxable 
life insurance policy of the insurer, determined by multiplying 
the net interest rate in respect of the liability, benefit, risk or 
guarantee for the year by '/2 of the total of 


(a) the maximum amount that would be determined under 
paragraph 1401(1)(a), (c) or (d) of the Income Tax Regula- 
tions (other than an amount that would be determined under 
subparagraph 1401(1)(d)(ii) of those Regulations in respect 
of a disabled life) in respect of the insurer for the year in 
respect of the liability, benefit, risk or guarantee if subsection 
1401(1) of those Regulations applied to all life insurance pol- 
icies and if that amount were determined without reference to 
any policy loan or reinsurance arrangement, and 


(b) the maximum amount that would be determined under 
paragraph 1401(1)(a), (c) or (d) of the Income Tax Regula- 
tions (other than an amount that would be determined under 
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subparagraph 1401(1)(d)(ii) of those Regulations in respect that the reference in this description to 100% shall be read as a 
of a disabled life) in respect of the insurer for the preceding reference to, 
taxation year in respect of the liability, benefit, risk or guar- (a) where paragraph (a) of the description of B in the defini- 
antee if subsection 1401(1) of those Regulations applied to tion “net interest rate” in subsection 211(1) applies for any 
all life insurance policies and if that amount were determined taxation year in respect of a guaranteed benefit under the 
without reference to any policy loan or reinsurance policy, 
Ste 0% for calendar years before 1991, 
Bis the total of all amounts, each of which is the positive or nega- 5% for 1991, 
tive amount in respect of a life insurance policy that was at any 10% for 1992, 
time in the year a taxable life insurance policy of the insurer, 15% for 1993, 
determined by the formula boot 20% for 1994, 
25% for 1995; 
bE 30% for 1996, 
sere 35% for 1997, 
40% for 1998, 
D is, subject to subsection (4), the amount determined by multi- 45% for 1999, and 
plying the percentage determined in the description of A in 50% for calendar years after 1999, 
the definition “net interest rate” in subsection 211(1) in re- id 
| 
BPE ST uae ane eal ee (b) where the policy was at any time after 1989 an existing 
(a) the maximum amount that would be determined under guaranteed life insurance policy, 
paragraph 1401(1)(c.1) of the Income Tax Regulations in 0% for the calendar year in which it became a taxable life 


respect of the insurer for the year in respect of the policy 
if subsection 1401(1) of those Regulations applied to all 
life insurance policies and if that amount were determined 
without reference to any policy loan or reinsurance ar- 
rangement, and 


insurance policy of the insurer, 
0% for the first following calendar year, 
0% for the second following calendar year, 
5% for the third following calendar year, 
10% for the fourth following calendar year, 


(b) the maximum amount that would be determined under 15% for the fifth following calendar year, 
paragraph 1401(1)(c.1) of the Income Tax Regulations in 20% for the sixth following calendar year, 
respect of the insurer for the preceding taxation year in 25% for the seventh following calendar year, 
respect of the policy if subsection 1401(1) of those Regu- 30% for the eighth following calendar year, 
lations applied to all life insurance policies and if that 35% for the ninth following calendar year, 
amount were determined without reference to any policy 40% for the tenth following calendar year, 
loan or reinsurance arrangement, and 45% for the eleventh following calendar year, and 
50% for the twelfth following and subsequent calendar 


E is the amount, if any, by which years. 


(a) the total of all amounts determined in respect of the | Related Provisions: 257 — Formula amounts cannot calculate to less than zero. 
insurer under the description of D im respect of the policy History: The portion of the descriptions of A and D in subsec. 211.1(3) before para. 
for the year and any preceding taxation years ending after | (a) amended by, 1998, c. 19, subsecs. 213(1), (2), applicable to 1992 et seg. Those 
1989 portions formerly read: 
A is the total of all amounts, each of which is in respect of a liability, benefit, 

risk or guarantee under a life insurance policy that was at any time in the 
(b) all amounts determined in respect of the insurer under year a taxable life insurance policy of the insurer, determined by multiplying 
the description dp Ras respect Of the policy for tasation the net interest rate in respect of the liability, benefit, risk or guarantee for 

! the year by the amount equal to |, of the total of 

years ending before the year, and 


exceeds the total of 


(c) the amount, if any, by which D_ is the amount determined by multiplying the percentage determined in the 
description of A in the definition “net interest rate” in subsection 211(1) in 


4 : ' 
(i) the maximum amount that would be determined respect of the year by the amount equal to | of the total of 


under paragraph 1401(1)(c.1) of the Income Tax Regu- Paras, (4) and 7) eee pomtana Re OR Oe 
lations Te . : S. (a) and ( ) 0 © description of A, paras. (a) and (b) of the description o in 
ns spect of the insurer for the year in respect the description of B, and para. (c) of the description of E in the description of B, in 


of the policy if subsection 1401(1) of those Regula- subsec. 211.1(3), amended by 1997, c. 25, s. 61, applicable to 1996 et seg. The paras. 
tions applied to all life insurance policies and if that | formerly read: 


amount were determined without reference to any pol- (a) the maximum amount that would be deductible under paragraph 1401(1)(a), 


icy loan or reinsurance arrangement (c) or (d) of the Income Tax Regulations (other than an amount that the insurer 
can claim under subparagraph 1401(1)(d)(ii) of the Regulations in respect of a 


exceed pays 
S disabled life) in computing the insurer’s income for the year in respect of the 
(ii) the maximum amount that would be determined liability, benefit, risk or guarantee, if that amount were determined without refer- 
under paragraph 1401(1)(c.1) of the Income Tax Regu- ence to any policy loan or reinsurance arrangement, and 
(re respect of the insurer for its last 1989 taxa- (b) the maximum amount that would have been deductible under paragraph 


1401 ( \)(a), (c) or (d) of the Regulations (other than an amount that the insurer 
can claim under subparagraph 1401(1)(d)(ii) of the Regulations in respect of a 
disabled life) in computing the insurer’s income for the immediately preceding 


tion year in respect of the policy if subsection 1401(1) 
of those Regulations applied to all life insurance poli- 


cies and if that amount were determined without refer- taxation year in respect of the liability, benefit, risk or guarantee, if that amount 
ence to any policy loan or reinsurance arrangement; were determined without reference to any policy loan or reinsurance 
and arrangement; 


C is the total of all amounts each of which is 100% of the amount PEP i sclet as 5 tee ; 
required to be included in computing the income of a policy- See eae eae mapeoulahs Se aie mek pes pees oy) 
: . 7 C ax Kegulations computing the insurer's income for the year 1n 
holder under Secs 12.2 or paragraph 56(1)Q) for which the respect of the policy, if that amount were dstennivied without reference to any 
insurer is required by regulation to prepare an information return policy loan or reinsurance arrangement, and 
in respect of the calendar year ending in the taxation year, in + 


none : A (b) the maximum amount that Id h b i 
respect of a taxable life insurance policy of the insurer, except ii t= link rh, errands Seana ees 


1401(1)(c.1) of the Regulations in computing the insurer’s income for the imme- 
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diately preceding taxation year in respect of the policy, if that amount were de- 
termined without reference to any policy loan or reinsurance arrangement, and 


(c) the amount, if any, by which 


(i) the maximum amount that would be deductible under paragraph 
1401(1)(c.1) of the Income Tax Regulations in computing the insurer’s in- 
come for the year in respect of the policy, if that amount were determined 
without reference to any policy loan or reinsurance arrangement ) 


exceeds 


(ii) the maximum amount that would. be deductible under paragraph 
1401(1)(c.1) of the Regulations in computing the insurer’s income for the 
insurer’s last 1989 taxation year in respect of the policy, if that amount were 
determined without reference to any policy loan or reinsurance arrangement; 


and 


Subsec. 211.1(3) substituted by 1994, c. 7, Sch. If (1991, c. 49), subsec. 172(1), appli- 
cable (by subsec. 172(3)) to taxation years commencing after 1989 and, where an in- 
surer so elected in respect of the insurer’s taxation years beginning after 1987 or 1988 
and before 1990 by notifying the Minister of National Revenue in writing before July 
1991, to all taxation years of the insurer to which the election relates and, where such 


an election was made, 


Also (by 1994, c. 7, Sch. II (1991, c. 49), subsec. 172(2)), in their application to taxa- 
tion years commencing after June 17, 1987 and before 1990 that end after 1987 (except 
a taxation year of an insurer to which subsec. 172(1) of ¢. 49 applies because of an 


(a) in respect of each taxation year of the insurer to which the election relates, each 
reference to “1989” in subsec. 211.1(3) shall be read as a reference to the year 


immediately preceding the first taxation year to which the election relates; and 


(b) notwithstanding subsecs. 152(4) to (5), such assessments of tax, interest and 


penalties shall be made as are necessary to give effect to the election. 


election made by the insurer as mentioned above), 


and 


(a) the description of C in subsec. 211.1(3) shall be read as follows: 


C 


is the positive or negative amount that would be determined to be the 
insurer’s income or loss, respectively, for the year under Part I from 
carrying on a life insurance business in Canada, if 


(a) no amount were included in that determination in respect of seg- 
regated funds of the insurer, 


(b) no amount were included in that determination under paragraph 
12(1)(d) or (d.1), section 12.3, paragraph 20(1)(1) or (1.1) or subsec- 
tion 20(26), under a prescribed provision of this Act or, in respect of 
the amount deducted under paragraph 138(3)(c) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, as it ap- 
plied to taxation years beginning before June 18, 1987, in comput- 
ing its income for the immediately preceding taxation year, under 
paragraph 138(4)(a), 

(c) the amount, if any, determined under paragraph (g) of the 
description of A in respect of the insurer for the year were included 
in that determination, 


(d) the maximum amounts deductible in computing that income 
under subparagraphs 138(3)(a)(i), (ii) and (iv) were deducted in that 
determination, 


(e) for the purposes of paragraph 138(4)(a), the maximum amounts 
deductible under subparagraphs 138(3)(a)(i), (ii) and (iv) were de- 
ducted in computing the insurer’s. income or loss, as the case may 
be, for the immediately preceding taxation year, and 
(f) in respect of the insurer’s first taxation year beginning after June 
17, 1987 and ending after 1987, 
(i) the amounts referred to in paragraph (e) in respect of the 
insurer’s immediately preceding taxation year were the maxi- 
mum amounts that would be deductible under subparagraphs 
138(3)(a)(i), (ii) and (iv) for that preceding year if those subpar- 
agraphs applied to that year, and 
(ii) the prescribed amount of the insurer’s 1968 reserve adjust- 
ment were nil; 


(b) the description of G in subsec. 211.1(3) shall be read as follows: 


G 


is the total of all amounts each of which. is the prescribed portion of an 
amount that would be included under section 12.2 or paragraph 56(1)(j) 
in computing the income of a policyholder for a taxation year ending in 
the year, if all taxation years were calendar years, in respect of life in- 
surance policies in Canada (other than annuity contracts and prescribed 
arrangements) of the insurer. 


Subsec. 211.1(3) formerly read: 

(3) Canadian life investment income — For the purposes of this Part, the Ca- 
nadian life investment income or loss, as the case may be, of a life insurer for a 
taxation year is the positive or negative amount, respectively, determined by the 


formula 
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* where 


A 


is the positive or negative amount, as the case may be, determined by total- 
ling the following amounts in respect of the insurer fer the year: 


(a) the total of all amounts included under subsection 138(9) in comput- 
ing the insurer’s income for the year from carrying on a life insurance 
business in Canada, 


(b) where subsection 138(9) does not apply to the insurer, its gross in- 
vestment revenue for the year from such of its non-segregated property 
as was property used in the year in, or held in the year in the course of, 
carrying on a life insurance business in Canada, 


(c) the amount included under paragraph 138(4)(b) in computing the in- 
surer’s income for the year, 


(d) the amount included under paragraph 138(4)(c) in computing the in- 
surer’s income for the year, 


(e) the total of all amounts that accrued to, or became receivable or were 
received by, the insurer in the year as, on account of or in lieu of pay- 
ment of, interest in respect of policy loans made under the terms of its 
life insurance policies in Canada, to the extent not included in comput- 
ing its Canadian life investment income for a preceding taxation year, 


(f) the total of all gains made by the insurer in the year from dispositions 
of such of its non-segregated property (other than property that is a Can- 
ada security or capital property) as was property used in the year in, or 
held in the year in the course of, carrying on a life insurance business in 
Canada, and 


(g) the amount, if any, by which 


(i) the total of all taxable capital gains of the insurer for the year 
from dispositions of such of its non-segregated property as was pro- 
perty used in the year in, or held in the year in the course of, carry- 
ing on a life insurance business in Canada 


exceeds 


(ii) the total of all allowable capital losses of the insurer for the year 
and all preceding taxation years commencing after June 17, 1987 
and ending after 1987 from dispositions of such of its non-segre- 
gated property as was property used in the year in, or held in the 
year in the course of, carrying on a life insurance business in Can- 
ada to the extent that those losses have not reduced an amount de- 
termined under this paragraph in determining the Canadian life in- 
vestment income for a preceding taxation year, 


and deducting from that total the total of the following amounts in respect of 
the insurer for the year: 


(h) the amount deductible under paragraph 138(3)(b) in computing the 
insurer’s income for the year, 


(i) the amount deductible under paragraph 138(3)(d) in computing the 
insuter’s income for the year, 


(j) the total of all losses sustained by the insurer in the year from dispo- 
sitions of such of its non-segregated property (other than property that is 
a Canada security or capital property) as was property used in the year 
in, or held in the year in the course of, carrying on a life insurance busi- 
ness in Canada, 


(k) the total of all expenses deducted in computing the insurer’s income 
under Part I for the year to the extent that those expenses were incurred 
for the purposes of managing its non-segregated property and may rea- 
sonably be regarded as having been incurred for the purposes of earning 
any amount included under paragraphs (a) to (f) for the year, 


(1) the total of all amounts that became payable by the insurer in respect 
of the year as, on account of or in lieu of payment of, interest on 
amounts on deposit with the insurer in accordance with the terms of its 
life insurance policies in Canada, and 


(m) the total of amounts (other than amounts included under paragraph 
(k) or (1)) deducted in computing the insurer’s income for the year under 
paragraphs 20(1)(a), (c), (d) and (p), to the extent that each such amount 
may reasonably be regarded as relating to any amount included under 
paragraphs (a) to (f) for the year, 
is the total of all amounts deducted in computing the insurer’s income for the 
year under Part I from carrying on a life insurance business in Canada (net 
of expense allowances under reinsurance arrangements included in comput- 
ing that income) except to the extent that any such amount 


(a) is included in an amount’ determined in respect of the insurer for the 
year under any of paragraphs (j) to (m) of the description of A, 

(b) was paid or payable by the insurer in respect of benefits payable 
under a life insurance policy, 

(c) is deductible under paragraph 20(1)(1) or (1.1) or subsection 20(26) 
or 138(3) in computing its income from carrying on a life insurance bus- 
iness in Canada, or 


S. 211.1(3) 


(d) may reasonably be considered to relate to segregated funds of the 
insurer; 
C is the positive or negative amount, as the case may be, that would be deter- 


mined to be the insurer’s income or loss, respectively, for the year under Part 
I from carrying on a life insurance business in Canada, if 


(a) no amount were included in that determination in respect of segre- 
gated funds of the insurer, 


(b) no amount were included in that determination under paragraph 
12(1)(d) or (d.1), section 12.3, paragraph 20(1)(1) or (1.1) or subsection 
20(26), under a prescribed provision of this Act, or under paragraph 
138(4)(a) in respect of the amount deducted under paragraph 138(3)(c) 
of the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, in computing its income for the immediately preceding taxation 
year, 


(c) the amount, if any, determined under paragraph (g) of the description 
of A in respect of the insurer for the year were included in that determi- 
nation, and 


(d) the maximum amounts deductible under subparagraphs 138(3)(a)(i), 
(ii) and (iv) in computing the insurer’s income for the year were de- 
ducted in that determination and on the assumption that the maximum 
amounts so deductible in computing its income for the immediately pre- 
ceding year had been deducted; 


D_is the positive or negative amount, as the case may be, attributable to regis- 
tered life insurance policies, registered pension plans, annuity contracts and 
prescribed arrangements, determined in accordance with prescribed rules, in 
respect of the insurer for the year; 


E is the positive or negative amount, as the case may be, determined by total- 
ling the term insurance component and the amortization adjustment amount, 
determined in accordance with prescribed rules, in respect of the insurer for 
the year; 


F is the amount of guaranteed interest, determined in accordance with pre- 
scribed rules, in respect of the insurer for the year; and 


Gis the prescribed portion of amounts that would, but for subsection 12(8) of 
the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, be 
included in computing the income of policyholders under section 12.2, para- 
graph 56(1)(Q) or subparagraph 115(1)(a)(vi), for taxation years ending in the 
year, if all taxation years were calendar years, in respect of life insurance 
policies in Canada (other than annuity contracts and prescribed arrange- 
ments) of the insurer. 


The description of D in subsec. 211.1(3) amended by 1990, c. 35, s. 29; to substitute 
“registered pension plans” for “registered pension funds or plans”, applicable after 
1985. 


Selected Cases [subsec. 211.1(3)]: Excelsior Life Insurance Co. v. R., [1985] 1 
C.T.C. 213 (FCTD) (Expenses deductible in computing income from life insurance 
business apply to segregated or non-segregated property when calculating its net Cana- 
dian life investment income). 


Regulations [subsec. 211.1(3)]: 1900 (for taxation years that began after June 17, 
1987 and before 1990 that end after 1987). 


(4) Short taxation year — Where a taxation year of a life insurer 
is less than 51 weeks, the values of A and D in subsection (3) for 
the year are that proportion of those values otherwise so determined 
that the number of days in the year (other than February 29) is of 
365. 


History: Subsec. 211.1(4) added by 1998, c. 19, subsec. 213(3), applicable to 1992 et 
seq. 

Definitions [s. 211.1]: “allowable capital loss” — 38(b), 248(1): “amount”, “annu- 
ity”, “business” — 248(1): “calendar year” — Interpretation Act 37(1)(a); “Canada” — 
255; “capital property” — 54, 248(1); “carrying on business” — 253: “insurer”, “life 
insurance business” — 248(1); “life insurance policy” — 138(12), 211, 248(1); “life 
insurer”, “prescribed”, “property”, “registered pension plan” — 248(1); “taxation 
year” — 249. See also 211(1). 


211.2 Return — Every life insurer shall file with the Minister, not 
later than the day on or before which it is required by section 150 to 
file its return of income for a taxation year under Part I, a return of 
taxable Canadian life investment income for that year in prescribed 
form containing an estimate of the tax payable by it under this Part 
for the year. 


Related Provisions: 150.1(5) — Electronic filing. 


Definitions [s. 211.2]: “life insurer”, “Minister”, “prescribed” — 248(1); “taxation 
year” — 249, 


Forms: 12142: Part XII.3 tax return — tax on investment income of life insurers. 


Income Tax Act 


211.3 (1) Instalments — Every life insurer shall, in respect of 
each of its taxation years, pay to the Receiver General on or before 
the last day of each month in the year, an amount equal to '/12 of the 
lesser of 
(a) the amount estimated by the insurer to be the annualized tax 
payable under this Part by it for the year, and 


(b) the annualized tax payable under this Part by the insurer for 
the immediately preceding taxation year. 


(2) Annualized tax payable — For the purposes of subsections 
(1) and 211.5(2), the annualized tax payable under this Part by a life 
insurer for a taxation year is the amount determined by the formula 


(365/A) x B 

where 
A is 

(a) if the year is less than 357 days, the number of days in the 

year (other than February 29), and 

(b) otherwise, 365; and 
B is the tax payable under this Part by the insurer for the year. 
History: S. 211.3 amended by 1998, c. 19, s. 214, applicable to taxation years that 
begin after 1995. S. 211.3 formerly read: 


211.3 Instalments — Every life insurer shall pay to the Receiver General on or 
before the last day of each three month period, if any, in a taxation year an instal- 
ment determined by the formula 


a 


where 
A is the number of months in the year within the three month period; 
B_ is the number of months in the year; and 
C is the lesser of 
(a) the tax payable under this Part by the insurer for the year, and 


(b) the tax payable under this Part by the insurer for the immediately 
preceding taxation year. 


Definitions [s. 211.3]: “annualized tax payable” —211.3(2); “life insurer” — 
248(1); “tax payable” — 248(2); “taxation year’ — 249, 


211.4 Payment of remainder of tax — Every life insurer shall 
pay, on or before its balance-due day for a taxation year, the re- 
mainder, if any, of the tax payable under this Part by the insurer for 
the year. 


History: S. 211.4 amended by 2003, c. 15, s. 127, applicable to taxation years that 
begin after June 2003. S. 211.4 formerly read: 


211.4 Every life insurer shall pay, on or before the last day of the second month 
ending after the end of a taxation year, the remainder, if any, of the tax payable 
under this Part by the insurer for the year. 


Definitions [s. 211.4]: “insurer”, “life insurer” — 248(1); “taxation year” — 249, 


211.5 (1) Provisions applicable to Part — Section 152, subsec- 
tion 157(2.1), sections 158 and 159, subsections £61(1),(@); @.1), 
(2.2) and (11), sections 162 to 167 and Division J of Part I apply to 
this Part, with such modifications as the circumstances require. 


(2) Interest on instalments — For the purposes of subsection 
161(2) and section 163.1 as they apply to this Part, a life insurer is, 
in respect of a taxation year, deemed to have been liable to pay, on 
or before the last day of each month in the year, an instalment equal 
to '/i2 of the lesser of 


(a) the annualized tax payable under this Part by the insurer for 
the year, and 


(b) the annualized tax payable under this Part by the insurer for 
the immediately preceding taxation year. 
Related Provisions: 211.3(2) — Annualized tax payable. 


History [s. 21 1.5]: S. 211.5 renumbered as subsec. 211.5(1) and subsec. (2) added by 
MOOS CHO M CaO NISE applicable to taxation years that begin after 1995. 
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S. 211.5 repealed and s. 211.6 renumbered as 211.5, and amended, by 1994, c. 7, Sch. 
II (1991, c. 49), s. 173, applicable to 1990 et seg. Ss. 211.5, 211.6 formerly read: 


211.5 Interest — Where a life insurer has failed to pay all or any instalment of 
tax under this Part on or before the day on or before which it was required to be 
paid, the insurer shall pay to the Receiver General interest at the prescribed rate 
on the amount that it failed to pay, computed from the day on or before which 
the amount was required to be paid to the day of payment. 


211.6 Provisions applicable to Part — Sections 152, 158 and 159, subsection 
161(1), sections 162 to 167 and Division J of Part I are applicable to this Part 
with such modifications as the circumstances require. 


Definitions [s. 211.5]: “annualized tax payable” —211.3(2); “life insurer” — 
248(1); “taxation year” — 249. 


PART XIl.4 — TAX ON QUALIFYING 
ENVIRONMENTAL TRUSTS 


211.6 (1) Charging provision — Every trust that is a qualifying 
environmental trust at the end of a taxation year shall pay a tax 
under this Part for the year equal to 28% of its income under Part I 
for the year. 


Proposed Amendment — 2 


211.6 (1) Charging provision — Every trust that is a qualify- 
ing environmental trust at the end of a taxation year (other than a 
trust that is at that time described by paragraph 149(1)(z.1) or _ 
(z.2)) shall pay a tax under this Part for the year equal to 28% of © 
its income under Part | for that taxation year, 
Application: The J 2005 draft legislation (Part 2 — technical), s. 175, will _ 
amend subsec. 211. above, applicable to 1997 et seq. _ 
Technical Notes: 


imposes a special tax on qualifying environmenta 
trusts, as defined under subsection 248(1). Subsection 211.6(1) is the charging provi- _ 
sion of Part XII4. It requires a qualifying environmental trust to pay a tax equal wo 
28% of its income for the year. _ . 


Subsection 211.6(1) is am nded to provide that a trust that is described by new 
paragraphs 149(1)(z.1) or (z.2), even if it is a qualifying environmental trust, is not _ 
subject to Part XII.4 tax. — : 


Related Provisions: 127.41 — Part XII.4 tax credit to beneficiary; 149(1)(z) — No 
Part I tax on trust. 


History: Subsec. 211.6(1) amended by 1998, c. 19, s. 61, applicable to 1997 et seq. 
Subsec. 211.6(1) formerly read: 


(1) Every trust that is a mining reclamation trust at the end of a taxation year 
shall pay a tax under this Part for the year equal to 28% of its income under Part 
I for the year. 


Subsec. 211.6(1) added by 1995, c. 3, s. 50, applicable to 1994 et seq. 


(2) Computation of income — For the purpose of subsection 
(1), the income under Part I of a qualifying environmental trust 
shall be computed as if this Act were read without reference to sub- 
sections 104(4) to (31) and sections 105 to 107. 

History: Subsec. 211.6(2) amended by 1998, c. 19, s. 61, applicable’ to 1997 et seq. 
Subsec. 211.6(2) formerly read: 


(2) For the purpose of subsection (1), the income under Part I of a mining recla- 
mation trust shall be computed as if this Act were read without reference to sub- 
sections 104(4) to (31) and sections 105 to 107. 


Subsec. 211.6(2) added by 1995, c. 3, s. 50, applicable to 1994 et seq. 


(3) Return — Every trust that is a qualifying environmental trust at 
the end of a taxation year shall file with the Minister on or before its 
filing-due date for the year a return for the year under this Part in 
prescribed form containing an estimate of the amount of its tax pay- 
able under this Part for the year. 

Related Provisions: 150.1(5) — Electronic filing. 

History: Subsec. 211.6(3) amended by 1998, c. 19, s. 61, applicable to 1997 et seg. 
Subsec, 211.6(3) formerly read: 


(3) Every trust that is a mining reclamation trust at the end of a taxation year 

shall file with the Minister on or before the day that is 90 days after the end of 

the year a return for the year under this Part in prescribed form containing an 

estimate of the amount of tax payable under this Part for the year by the trust. 
Subsec. 211.6(3) added by 1995, c. 3, s. 50, applicable to 1994 et seq. 


Forms: T3M: Environmental trust income tax return. 
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(4) Payment of tax — Every trust shall pay to the Receiver Gen- 
eral its tax payable under this Part for each taxation year on or 
before its balance-due day for the year. 


History: Subsec. 211.6(4) amended by 1998. c. 19, s. 61, applicable to 1997 er seq. 
Subsec. 211.6(4) formerly read: 


(4) Each trust shall pay in respect of each taxation year to the Receiver General 
its tax payable under this Part for the year on or before the day that is 90 days 
after the end of the year. 


Subsec. 211.6(4) added by 1995, c. 3, s. 50, applicable to 1994 et seq. 


(5) Provisions applicable to Part — Subsections 150(2) and 
(3), sections 152, 158 and 159, subsections 161(1) and (11), sec- 
tions 162 to 167 and Division J of Part I apply to this Part, with 
such modifications as the circumstances require. 


History [subsec. 211.6(5)]: Subsec. 211.6(5) added by 1995, c. 3, s. 50, applicable 
to 1994 et seq. 


History [s. 211.6]: The heading before s. 211.6 amended by 1998, c. 19, s. 60, 
applicable to 1997 et seq. It formerly read: 


Tax on Mining Reclamation Trusts 


Definitions [s. 211.6]: “amount”; “balance-due day”, “filing-due date’ — 248(1); 
“mining reclamation trust”, “Minister”, “prescribed”, “qualifying environmental 
trust” — 248(1); “taxation year’ —11(2), 249; “trust” — 104(1), 248(1); “trust’s 
year” — 107.3(1). 


PART XII.5 — RECOVERY OF LABOUR- 
SPONSORED FUNDS TAX CREDIT 


211.7 (1) Definitions — The definitions in this section apply for 
the purposes of this Part. 


“approved share” has the meaning assigned by subsection 
127.4(1). 


“Jabour-sponsored funds tax credit” in respect of a share is 


(a) where the original acquisition of the share occurred before 
1996, 20% of the net cost of the share on that acquisition; and 


(b) in any other case, the amount that would be determined 
under subsection 127.4(6) in respect of the share if this Act were 
read without reference to paragraphs 127.4(6)(b) and (d). 


“net cost’? has the meaning assigned by subsection 127.4(1). 


“original acquisition” has the meaning assigned by subsection 
127.4(1). 


“qualifying trust” has the meaning assigned by subsection 
127.4(1). 


“revoked corporation” means a corporation the registration of 
which has been revoked under subsection 204.81(6). 


(2) Amalgamations and mergers — For the purposes of this 
Part, where two or more corporations (each of which is referred to 
in this subsection as a “predecessor corporation”) amalgamate or 
merge to form a corporate entity deemed by paragraph 204.85(3)(d) 
to have been registered under Part X.3, the shares of each predeces- 
sor corporation are deemed not to be redeemed, acquired or can- 
celled by the predecessor corporation on the amalgamation or 
merger. 


History: S. 211.7 renumbered as subsec. 211.7(1) and subsec. 211.7(2) added by 2000, 
c. 19, s. 61, applicable after February 16, 1999. 


S. 211.7 added by 1997, c. 25, s. 62, applicable to redemptions, acquisitions, cancella- 
tions and dispositions that occur after November 15, 1995, except that s. 211.7 does not 
apply 
(a) to any redemption that occurs before 1998 of a share of the capital stock of a 
corporation that was registered under subsec. 204.81(1), where an amount deter- 
mined under regulations made for the purpose of cl. 204.81(1)(c)(v)(F) is directed 
to be remitted to the Receiver General in order to permit the redemption; and 


(b) to any disposition that occurs before 1998, where an amount is required to be 
remitted to the government of a province as a consequence of the disposition and a 
portion of the amount is in respect of the recovery of a tax credit that is provided 
under subsection 127.4(2) in respect of the share. 


Definitions [s. 211.7]: “amount” — 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “net cost”, “original acquisition” — 127.4(1), 211.7(1); “share” — 248(1). 
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211.8 (1) Disposition of approved share — Where an ap- 
proved share of the capital stock of a registered labour-sponsored 
venture capital corporation or a revoked corporation is, before the 
first discontinuation of its venture capital business, redeemed, ac- 
quired or cancelled by. the corporation less than eight years after the 
day on which the share was issued (other than in circumstances de- 
scribed in subclause 204.81(1)(c)(v)(A)\() or (ID or clause 
204.81(1)(c)(v)(B) or (D)) or any other share that was issued by any 
other labour-sponsored venture capital corporation is disposed of, 
the person who was the shareholder immediately before the re- 
demption, acquisition, cancellation or disposition shall pay a tax 
under this Part equal to the lesser of 


(a) the amount determined by the formula 


AXB 
where 
A is 
(i) where the share was issued by a registered labour- 
sponsored venture capital corporation or a revoked corpo- 


ration, the labour-sponsored funds tax credit in respect of 
the share, and 


(i1) where the share was issued by any other labour-spon- 
sored venture capital corporation and was. at any time an 
approved share, the amount, if any, required to be remit- 
ted to the government of a province as a consequence of 
the redemption, acquisition, cancellation or disposition 
(otherwise than as a consequence of an increase in the 
corporation’s liability for a penalty under a law of the 
province), and 


(i) nil, where the share was issued by a registered labour- 
sponsored venture capital corporation or a revoked corpo- 
ration, the original acquisition of the share was before 
March 6, 1996 and the redemption, acquisition, cancella- 
tion or disposition is 
(A) more than 2 years after the day on which it was 
issued, where the redemption, acquisition, cancellation 
or disposition is permitted under the articles of the 
corporation because an individual attains 65 years ‘of 
age, retires from the workforce or ceases to be resident 
in Canada, or 


(B) more than 5 years after the day on which it was 
issued, 


arenes aneoament 21 OGG), 


(B) more than five years after its issuance, or _ 
(C) if the day that is five years after its issuance is in : 
February or March of a calendar year, in February or 


on March Ist of that calendar year but not more than — 


31 days before that day, 
Application: The July 18, 2005 draft legislation (Part 2- : 
176(1), will amend cl. (i)(B) of the description of B in para. 211.8(1)(a) to read as 
above, and add cl. (i)(C), applicable to redemptions, acquisitions, cancellations and 
dispositions that occur after November 15, TODS oo 
Technical Notes: Subsection 211.8(1) provides that the special tax under Part 
XIL5 generally applies where shares in a federally-registered LSVCC that qualify for — 
the federal LSVCC tax credit are redeemed prior to the expiry of a minimum period. 
In the case of shares the “original acquisition” (as defined in subsection 127.4(1)) of © 
which occurred before March 6, 1996, there is no recovery of the tax credit for a 
share redeemed more than five years after the day on which the share was issued. For 
shares the original acquisition of which occurs after March 5, 1996, the recovery 
generally applies where a share is redeemed less than eight years after the day on 


which it was issued.  . _ 
Subsection 211.8( 1) is amended so ‘that there is no Part XILS tax in respect of the 


redemption by a federally-registered LSVCC of a share the original acquisition of 
which was after March 5, 1996, if the redemption occurs on a day that is in February 
or on March 1* of a calendar year and that day is no more than 31 days before the — 
day that is eight years after the day on which the share was issued. For a share the 
original acquisition of which occurred before March 6, 1996, the circumstances in 
which there is no recovery of the tax credit are extended to include the redemption of — 


Income Tax Act 


the share on a day that is in February or on M 
no more than 31 days before the day: that 


day on which 


changes include amendments to s 


ection 204.81. F 
commentary on those provisions, = 


Example i _. 
On February 2, 1998 a fed 
shares owned by Charle 


with the applicable registre 0 -mer " 


Results: 


1, Under new clause (i)(C) of the of B in paragraph 211,8(1 la), 
there will be no recovery of the tax credi  redempti the 200 sha 

_ because the original acquisition of the shares was before March 6, 1996 and t. 

_ redemption occurred on a day in February not more than 31 days before the day 
__ that is five years after the day on which the shares were issued. . : 


ot apply 


2. Because of new subsection 2 in 
C’s registration © 


day on which the shares were issued. The LSVCC 
was incorporated on May 1, 1996. __ i . oe 


211.8(1)(a), there will be no recovery of the tc t ) 
first 100 shares because the redemption occurred in February on a day not m 
_ than 31 days before the day that is eight years after the day on which he shares 
__ were issued. Subparagraph (i) of the description of variable B in paragraph 
_ 211.8(1)(a) does not apply because the original acquisition of the shares was not _ 
before March 6, 1996.  . 


2. Under new subparagraph (i.1) of the description of B in paragraph 
211.8(1)(a), there will be a recovery of the tax credit on the redemption of the 
second 100 shares because the redemption occurred less than eight years after 
__ the day on which the share was issued and more than 31 days before the day that 
_ is eight years after the day on which the shares were issued. oO 
3. Because of new subsection 204.81(1.2), subsection 204.81 (6) would ‘not apply 
to allow the Minister of National Revenue to revoke the LSVCC’s registration — 
Solely because of the redemption of the first 100 shares. However, the early re- 
_demption by the corporation of the second 100 shares, in violation Of the provi-- 
_ sions of its articles described in clause 204.81] MevNB), authorizes the Min- 
_ ister of National Revenue to revoke the LSVCC ’s registration under subsection 
204.81(6). : ee : Hh 
Dept. of Finance news release 2000-009, February 7, 2000: Finance Min-. 
ister Announces Minor Change to the Redemption Requirements for Federal LSVCCs — 


Finance Minister Paul Martin today announced that he would propose a minor 
change affecting federally-registered labour-sponsored venture capital corporations 
(LSVCCs). The proposed change provides an exemption from the rules governing 
the recovery of the federal LSVCC tax credit. : — 
Shares in federally-registered LSVCCs that qualify for the federal LSVCC tax credit 
must be held for a minimum period. Where a share is redeemed prior to the expiry of 
the minimum period, the federal LSVCC tax credit for the share is generally recov-. 
ered. In the case of shares issued before March 6, 1996, there is no recovery of the — 
tax credit for a share redeemed more ive years after the day on which the share 
was issued. For shares issued after March 5, 1 996, the recovery applies where a share 
is redeemed less than eight years after the day on which it was issued. - 
The proposed change will, for the purpose of the recovery provisions, treat a share 
redeemed in February or on March Ist as’ having been redeemed 30 days later. For 
example, existing LSVCC shares issued on March 1, 1995 and redeemed on Febru- 
ary 29, 2000 would be exempt from a recovery of the federal LSVCC tax credit that 
was associated with the original acquisition of te shares, lL. 

This measure is intended to accommodate taxpayers wishing to acquire new LSVCC 
shares in the first 60 days of a year with the proceeds from the redemption of LSVCC 
shares. In these circumstances, a taxpayer would generally be entitled to claim a tax 
credit for the preceding year in respect of an acquisition of the new shares and would - 
hot be subject to a tax penalty with respect to the redemption of the existing shares. 
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In addition, any necessary-changes will be made to ensure that an LSVCC’s registra- 
tion cannot be revoked as a result of having redeemed LSVCC shares in these cir-_, 
cumstances. It is proposed that this change apply from the inception of the rules gov- 
erning the recovery of the LSVCC tax credit. aa 
[See also proposed amendment to 204.81(1)(c)(v)(E) —ed.] 38 ee 
For further information: Grant Nash, Tax Policy Branch, (613) 992-5287: Karl La : 
tler, Senior Advisor, Tax Policy, Office of the Minister of Finance, (613) 996-7861; _ 
Jean-Michel Catta, Public Affairs and Operations Division, (613) 996-8080. _ 

_ Proposed Addition — 211.8(1)(a)B(i.1) 
GJ) nil, where the share was issued by a régistered la- 
bour-sponsored venture capital corporation or a revoked 
_ corporation, the original acquisition of the share’ was af- ~ 
_ter March 5, 1996 and the redemption, acquisition or 


Application: The July 18, 2005 draft legislation (P 
176(2), will add subpara. 211.8(1)(a)BU.1), applicable 
cancellations and dispositions that occur after Nove 


Technical Notes: See under 211.8(1)(a)B(@)(B), (C) abo 


(ii) one, in any other case where the share was issued by a 
registered labour-sponsored venture capital corporation or 
a revoked corporation, and 


(iii) in any other case, the quotient obtained when the la- 
bour-sponsored fund tax credit in respect of the share is 
divided by the tax credit provided under a law of a prov- 
ince in respect of any previous acquisition of the share, 
and 


(b) the amount that would, but for subsection (2), be payable to 
the shareholder because of the redemption, acquisition, cancella- 
tion or disposition (determined after taking into account the 
amount determined under subparagraph (i1) of the description of 
A in paragraph (a)). 
Related Provisions: 204.8(2) — Determining when an RLSVCC discontinues its 
business; 204.8(3) — Order of disposition of shares; 211.8(1.1) — Rules of applica- 
tion; 211.8(2) — Withholding and remittance of tax; 211.9 — Refund of clawback; 
227(10.01) — Assessment of amount payable by resident of Canada; 227(10.1)(c) — 
Assessment of amount payable by non-resident; Reg. 6706 — Repayment of credit by 
national LSVCCs. 


(1.1) Rules of application — Subsections 204.8(2) and (3) and 
204.85(3) apply for the purpose of subsection (1). 


(2) Withholding and remittance of tax — Where a person or 
partnership (in this section referred to as the “transferee’’) redeems, 
acquires or cancels a share and, as a consequence, tax is payable 
under this Part by the person who was the shareholder immediately 
before the redemption, acquisition or cancellation, the, transferee 
shall 


(a) withhold from the amount otherwise payable on the redemp- 
tion, acquisition or cancellation to the shareholder the amount of 
the tax; 


(b) within 30 days after the redemption, acquisition or cancella- 
tion, remit the amount of the tax to the Receiver General on be- 
half of the shareholder; and 


(c) submit with the remitted amount a statement in prescribed 
form. 
Related Provisions: 211.8(3) — Liability for failure to withhold; 211.9 — Refund 
of clawback: 227— Withholding taxes — administration and _ enforcement; 
227(5)(a.1) — Person who has influence over payment may be liable for failure to 
withhold: 227(6) — Application of excess amount withheld; 227(8.3)(c) — Interest on 
amounts not withheld. 
Forms: T1149: Remittance form for labour-sponsored funds tax credits withheld on 
redeemed shares. 


(3) Liability for tax — Where a transferee has failed to withhold 
any amount as required by subsection (2) from an amount paid or 
credited to a shareholder, the transferee is liable to pay as tax under 
this Part on behalf of the shareholder the amount the transferee 
failed to withhold, and is entitled to recover that amount from the 
shareholder. 
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Related Provisions: 227(10.01) — Assessment of amount payable by resident of 
Canada; 227(10.1)(c) — Assessment of amount payable by non-resident. 


History: The opening words of subsec. 211.8(1) amended and subsec. 211.8(1.1) ad- 
ded by 2000, c. 19, subsecs. 62(1), (2), applicable to redemptions, acquisitions, cancel- 
lations and dispositions that occur after February 16, 1999. The opening words of sub- 
sec. (1) formerly read: 


(1) Where an approved share of the capital stock of a registered labour-spon- 
sored venture capital corporation or a revoked corporation is redeemed, acquired 
or cancelled by the corporation less than 8 years after the day on which the share 
was issued (other than in circumstances described in  subclause 
204.81(1)(c)(v)(A)() or (I) orclause 204.81(1)(c)(v)(B) or (D)) or any other 
share that was issued by any other labour-sponsored venture capital corporation 
is disposed of, the person who was the shareholder immediately before the re- 
demption, acquisition, cancellation or disposition shall pay a tax under this Part 
equal to the lesser of : 


S. 211.8 added by 1997, c. 25, s. 62; subsec. 211.8(1) applicable to redemptions, acqui- 
sitions, cancellations and dispositions that occur after November 15, 1995, except that 
it does not apply 
(a) to any redemption that occurs before 1998 of a share of the capital stock of a 
corporation that was registered under subsec. 204.81(1), where an amount deter- 
mined under regulations made for the purpose of cl. 204.81(1)(c)(v)(F) is directed 
to be remitted to the Receiver General in order to permit the redemption; and 
_(b) to any disposition that occurs before 1998, where an amount is required to be 
remitted to the government of a province as a consequence of the disposition and a 
portion of the amount is in respect of the recovery of a tax credit that is provided 
under subsec. 127.4(2) in respect of the share; 
subsecs. 211.8(2) and (3) applicable to redemptions, acquisitions and cancellations that 
oceur after April 25, 1997. 
Definitions [S. 211.8]: “approved share” — 127.4(1), 211.7(1); “business” — 
248(1); “corporation” — 248(1), Interpretation Act 35(1); “discontinuation” — 
204.8(2); “disposition”, “individual” — 248(1); “labour-sponsored funds tax credit” — 
211.7(1); “original acquisition” — 127.4(1), 211.7(1); “person”, “prescribed” — 
248(1); “province” — Interpretation Act 35(1); “registered labour-sponsored venture 
capital corporation” — 248(1); “resident in Canada” — 250; “revoked corporation” — 
211.7(1); “share”, “shareholder” — 248(1); “transferee” — 211.8(2). 


211.9 Refund — The Minister may pay to an individual (other 
than a trust) in respect of the disposition of a share, if application 
for the payment has been made in writing by the individual and 
filed with the Minister no later than two years after the end of the 
calendar year in which the disposition occurred, an amount not ex- 
ceeding the lesser of 


(a) the tax paid under this Part in respect of a disposition of the 
share, and 


(b) 15% of the net cost of the share on the original acquisition 
by the individual (or by a qualifying trust for the individual in 
respect of the share). 
Related Provisions: 127.4(6)(d) — Labour-sponsored funds credit is nil where 
amount has been refunded under 211.9. 


History: S/ 211.9 amended by 2000, c. 19, s. 63, applicable to dispositions that occur 
after 1998. S. 211.9 formerly read: 


211.9 Refund of clawback — The Minister may pay to an individual (other 
than a trust) an amount not exceeding the lesser of 
(a) either 
(i) the tax paid under this Part in respect of a disposition of a share, or 
(ii) the amount determined under regulations made for the purpose of 
clause 204.81(1)(c)(v)(F) that was remitted to the Receiver General in 
respect of a disposition of an approved share, and 
(b) the amount, if any, by which 
(i) 15% of the net cost of the share on the original acquisition by the 
individual (or by a qualifying trust for the individual in respect of the 
share) 
exceeds 
(ii) the amount deducted under subsection 127.4(2) in respect of the 
original acquisition of the share by the individual (or by a qualifying 
trust for the individual in respect of the share) 
if application for the payment has been made in writing by the individual and 
filed with the Minister no later than 2 years after the end of the calendar year in 
which the disposition occurred. 

S. 211.9 added by 1997, c. 25, s. 62, applicable after April 25, 1997, except that 
(a) the reference to “15%” in subpara. 211.9(b)(i) shall be read as “20%” in respect 
of a disposition of a share the original acquisition of which was before March 6, 
1996; and 
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(b) any application filed under that section before 1998 is deemed to be filed on a 
timely basis. 
Definitions [s. 211.9]: “amount” — 248(1); “approved share” — 127.4(1), 211.7(1); 
“calendar year” — J/nterpretation Act 37(1)(a); “disposition”, “individual”, “Min- 
ister” — 248(1); “net cost”, “original acquisition”, “qualifying trust” — 127.4(1), 
211.7(1); “regulation”, “share” — 248(1); “trust” — 104(1), 248(1), (3); “writing” — 
Interpretation Act 35(1). 


PART Xil.6 — TAX ON FLOW-THROUGH 
SHARES 


211.91 (1) Tax imposed — Every corporation shall pay a tax 
under this Part in respect of each month (other than January) in a 
calendar year equal to the amount determined by the formula 


B D (hate! Sal 
[A+3 oe Felon) 

where 

A is the total of all amounts each of which is an amount that the 
corporation purported to renounce in the year under subsection 
66(12.6) or (12.601) because of the application of subsection 
66(12.66) (other than an amount purported to be renounced in 
respect of expenses incurred or to be incurred in connection with 
production or potential production in a province where a tax, 
similar to the tax provided under this Part, is payable by the cor- 
poration under the laws of the province as a consequence of the 
failure to incur the expenses that were purported to be 
renounced); 


B is the total of all amounts each of which is an amount that the 
corporation purported to renounce in the year under subsection 
66(12.6) or (12.601) because of the application of subsection 
66(12.66) and that is not included in the value of A; 


C is the total of all expenses described in paragraph 66(12.66)(b) 
that are 


(a) made or incurred by the end of the month by the corpora- 
tion, and 


(b) in respect of the purported renunciations in respect of 
which an amount is included in the value of A; 


D is the total of all expenses described in paragraph 66(12.66)(b) 
that are 


(a) made or incurred by the end of the month by the corpora- 
tion, and 
(b) in respect of the purported renunciations in respect of 
which an amount is included in the value of B; 

E is the rate of interest prescribed for the purpose of subsection 

164(3) for the month; and 

Figuis 
(a) one, where the month is December, and 
(b) nil, in any other case. 


Related Provisions: 18(1)(t), 20(1)(nn) —Tax under Part XII6 is deductible; 
66(18) — Members of partnerships; 87(4.4)(e)—(h) — Amalgamation of principal-busi- 
ness corporations; 211.91(2) — Return and payment of tax; 257 — Formula cannot 
calculate to less than zero. ° 


Regulations: 4301(b) (prescribed rate of interest under 164(3), for 211.91(1)E). 


(2) Return and payment of tax — A corporation liable to tax 
under this Part in respect of one or more months in a calendar year 
shall, before March of the following calendar year, 


(a) file with the Minister a return for the year under this Part in 
prescribed form containing an estimate of the tax payable under 
this Part by it in respect of each month in the year; and 
(b) pay to the Receiver General the amount of tax payable under 
this Part by it in respect of each month in the year. 
Forms: 1100: Instructions for the flow-through share program [guide]; TIO1C: Part 
XII.6 tax return. 


(3) Provisions applicable to Part — Subsections 150(2) and 
(3), sections 152, 158 and 159, subsections 161(1) and (11), sec- 
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tions 162 to 167 and Division J of Part I apply to this Part, with any 
modifications that the circumstances require. 

History: Part XII.6 (s. 211.91) added by 1997, c. 25, s. 62, applicable to the 1997 and 
subsequent calendar years. 

Definitions [s. 211.91]: “amount” — 248(1); “calendar year” — Interpretation Act 
37(1)(a);_ “corporation” — 248(1), Interpretation Act 35(1); “Minister”, “pre- 
scribed” — 248(1); “province” — Interpretation Act 35(1). 


PART XIIi — TAX ON INCOME FROM 
CANADA OF NON-RESIDENT PERSONS 


212. (1) Tax — Every non-resident person shall pay an income tax 
of 25% on every amount that a person resident in Canada pays or 
credits, or is deemed by Part I to pay or credit, to the non-resident 
person as, on account or in lieu of payment of, or in satisfaction of, 


Related Provisions: 94(3)(a)(viii), (ix), 104(7.01) — Application to trust deemed 
resident in Canada; 212(13.3)(a) — Authorized foreign bank deemed resident in Can- 
ada; 214(1) — No deductions from tax; 215(1) — Requirement to withhold and remit; 
216 — Election to pay tax on net income from rents and timber royalties; 217 — Elec- 
tion to file return under Part I in respect of certain kinds of income; 218.3(2)(c) — 
Withholding tax on mutual fund distributions to non-residents; 227 — Withholding 
taxes — administraticn and enforcement; Reg. 105 — Withholding on payments to 
non-residents for services; Reg. 805 — No tax where income attributable to permanent 
establishment or taxable under 115(1)(a)(iii.3). 

1.T. Application Rules [subsec. 212(1)]: 10(4) (application to debts issued before 
1976); 10(6) (reduction of 25% rate by treaty). 

Interpretation Bulletins [subsec. 212(1)]: IT-77R: Securities in satisfaction of 
income debt (archived); IT-360R2: Interest payable in a foreign currency.. 
Information Circulars [subsec. 212(1)]: 76-12R5: Applicable rate of Part XIII tax 
on amounts paid or credited to persons in countries with which Canada has a tax con- 
vention; 77-16R4: Non-resident income tax. 

I.T. Technical News [subsec. 212(1)]: 11 (reporting of amounts paid out of an 
employee benefit plan); 14 (meaning of “credited” for purposes of Part XIII withhold- 
ing tax). 

Forms [subsec. 212(1)]: NR4: Statement of amounts paid or credited to non- 
residents of Canada; NR4 Summ: Return of amounts paid or credited to non-residents 
of Canada; NR4(OAS): Statement of OAS pension paid or credited to non-residents of 
Canada; NR601: Non-resident ownership certificate — withholding tax; NR602: Non- 
resident ownership certificate — no withholding tax; NR603: Remittance of non-resi- 
dent tax on income from film or video acting services; T1136: OAS return of income: 
T1141: Information return re transfers or loans to a non-resident trust: T1142: Informa- 
tion return re distributions from and indebtedness to a non-resident trust: T4061: Non- 
resident withholding tax guide. 


(a) Management fee — a management or administration fee 
or charge; 
Related Provisions: 212(4) — Meaning of “management or administration fee or 


charge”; Reg. 105 — Withholding tax on payments to non-residents for services. See 
also at beginning of subsec. 212(1). 


Selected Cases [para. 212(1)(a)]: Peter Cundill & Associates Ltd. v. Canada, 
[1991] 2 C.T.C. 221 (FCA) (Fees paid by Canadian corporation to Bermuda subsidiary 
taxable, not at arm’s length since both corporations controlled by same “mind”); 
Alberta Gas Ethylene Co. v. Canada, [1990] 2 C.T.C. 171 (FCA) (Interest on loan by 
non-resident subsidiary to resident parent subject to withholding tax; agency argument 
rejected). : 


Regulations: 202(1)(a) (information return); 805 (no tax where income attributable to 
permanent establishment). 


Interpretation Bulletins: IT-468R: Management or administrative fees paid to non- 
residents. See also at beginning of s. 212. 


Information Circulars: 87-2R: International transfer pricing. See also at beginning 
of subsec. 212(1). 


Forms: See at beginning of subsec. 212(1). 
(b) interest — interest except 
(1) [NRO] — interest payable by a non-resident-owned in- 
vestment corporation, 


(ii) [government-guaranteed debt] — interest payable 
on 


(A) bonds of or guaranteed by the Government of Canada 
issued on or before December 20, 1960, 

(B) bonds of or guaranteed by the Government of Canada 
issued after December 20, 1960, and before April 16, 


1966, the interest on which is payable to the government 
or central bank of a country other than Canada or to any 
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international organization or agency prescribed by regula- 
tion, or 


(C) bonds, debentures, notes, mortgages, hypothecary 
claims or similar obligations 


(1) of or guaranteed by the Government of Canada, 


(Il) of the government of a province or an agent 
thereof, 


(II) of a municipality in Canada or a municipal or 
public body performing a function of government in 
Canada, 


(IV) of a corporation, commission or association to 
which any of paragraphs 149(1)(d) to (d.6) applies, or 


(V) of an educational institution or a hospital if repay- 
ment of the principal amount thereof and payment of 
the interest thereon is to be made, or is guaranteed, as- 
sured or otherwise specifically provided for or secured 
by the government of a province, 


issued after April 15, 1966, 


(iii) [foreign currency debt] — interest payable in a cur- 
rency other than Canadian currency to a person with whom 
the payer is dealing at arm’s length, on 


(A) any obligation where the evidence of indebtedness 
was issued on or before December 20, 1960, 


(B) any obligation where the evidence of indebtedness 
was issued after December 20, 1960, if the obligation was 
entered into under an agreement in writing made on or 
before that day, under which the obligee undertook to ad- 
vance, on or before a specified day, a specified amount at 
a specified rate of interest or a rate of interest to be deter- 
mined as provided in the agreement, to the extent that the 
interest payable on the obligation is payable 


(I) in respect of a period ending not later than the ear- 
liest day on which, under the terms of the obligation 
determined as of the time it was entered into, the obli- 
gee would be entitled to demand payment of the prin- 
cipal amount of the obligation or the amount outstand- 
ing as or on account of the principal amount thereof, 
as the case may be, if the terms of the obligation deter- 
mined as of that time provided for that payment on or 
after a specified day, or 


(II) in respect of a period ending not later than one 
year after the time the obligation was entered into, in 
any other case, 


(C) any bond, debenture or similar obligation issued after 
December 20, 1960, for the issue of which arrangements 
were made on or before that day with a dealer in securi- 
ties, if the existence of the arrangements for the issue of 
the bond, debenture or similar obligation can be estab- 
lished by evidence in writing given or made on or before 
that day, 


(D) an amount not repayable in Canadian currency depos- 
ited with an institution that was at the time the amount 
was deposited or at the time the interest was paid or 
credited a prescribed financial institution, 


(E) any obligation entered into in the course of carrying 
on a business in a country other than Canada, to the extent 
that the interest payable on the obligation is deductible in 
computing the income of the payer under Part I from a 
business carried on by the payer in such a country, or that, 
but for subsection 18(2) or section 21, would have been 
so deductible, or 


(F) any obligation entered into by the payer after Decem- 
ber 20, 1960, on assuming an obligation referred to in 
clause (A) in consideration or partial consideration for the 
purchase by the payer of property of the vendor that con- 
stituted security for that obligation, if the payer on enter- 


S. 212(1)(b)(vii)(F) 


ing into the obligation undertook to pay the same amount 
of money on or before the same date and at the same rate 
of interest as the vendor of the property had undertaken in 
respect of the obligation under which the vendor was the 
obligor, 


(for the purpose of this subparagraph, interest expressed to be 
computed by reference to Canadian currency shall be deemed 
to be payable in Canadian currency), 


(iv) [exemption certificate] — interest payable on any 
bond, debenture or similar obligation to a person with whom 
the payer is dealing at arm’s length and to whom a certificate 
of exemption that is in force on the day the amount is paid or 
credited was issued under subsection (14), 


Proposed Amendment — 212(1)(b)(iv) 


(iv) interest payable to a person with whom the payer is 

dealing at arm’s length and to whom a certificate of exemp- 

tion that is in force on ay the amount is paid or 
credited was issued under subsection (14), 

Application: The July 18, 2005. drat ation (Part 2— technical), subsec. 

177(1), will amend subpara. 212(1)(b)Gv ead as above, applicable to 1998 er seq. 


Technical Notes: Paragraph 212(1)(b) both applies tax under Part XIII to interest 
paid or credited by a person resident in Canada to a non-resident person and includes 
a number of exemptions from the tax. One of these. in subparagraph 2121 (b)Gv), is 
for interest payable to an arm’s length person who holds a valid “certificate of ex- 
emption’. These certificates, issued by the Minister of National Revenue under the 
authority provided by subsection 212(14), are generally available to foreign pension 
entities, charities and certain other tax-exempt entities. 


In its current form, subparagraph 212(1)(b)(iv) applies only to interest on a “bond, 
le are or similar obligation.” Since this restriction may unduly limit the scope of 
the provision, it is broadened to encompass all forms of indebtedness. It should be 
noted, however, that no change is made to the requirement that the Canadian-resident _ 
payer of the interest and the non-resident recipient deal at arm’s length. 


(v) [life insurance business outside Canada] — inter- 
est payable to a person with whom the payer is dealing at 
arm’s length on any obligation entered into in the course of 
carrying on a life insurance business in a country other than 
Canada, 


(vi) [Repealed under former Act] 


(vii) [5-year corporate debt] — interest payable by a cor- 
poration resident in Canada to a person with whom that cor- 
poration is dealing at arm’s length on any obligation where 
the evidence of indebtedness was issued by that corporation 
after June 23, 1975 if under the terms of the obligation or any 
agreement relating thereto the corporation may not under any 
circumstances be obliged to pay more than 25% of 


(A) where the obligation is one of a number of obligations 
that comprise a single debt issue of obligations that are 
identical in respect of all rights (in equity or otherwise, 
either immediately or in the future and either absolutely 
or contingently) attaching thereto, except as regards the 
principal amount thereof, the total of the principal amount 
of those obligations, or 


(B) in any other case, the principal amount of the 
obligation, 


within 5 years from the date of issue of that single debt issue 
or that obligation, as the case may be, except 


(C) in the event of a failure or default under the said terms 
or agreement, 


(D) if the terms of the obligation or any agreement relat- 
ing thereto become unlawful or are changed by virtue of 
legislation or by a court, statutory board or commission, 


(E) if the person exercises a right under the terms of the 
obligation or any agreement relating thereto to convert the 
obligation into, or exchange the obligation for, a pre- 
scribed security, or 


(F) in the event of the person’s death; 
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_ Proposed Amendment — 212(1)(b)(vii) — No _ 
novation when authorized foreign bank 
assumes debts of subsidiary — 


Letter from Dept. of Finance, December 18, 2001: ‘See under 142. 7(8)(a). 


(viii) [mortgage on real property outside Canada] — 
interest payable on a mortgage, hypothecary claim or similar 
obligation secured by, or on an agreement for sale or similar 
obligation with respect to, real property situated outside Can- 
ada or an interest in any such real property except to the ex- 
tent that the interest payable on the obligation is deductible in 
computing the income of the payer under Part I from a busi- 
ness carried on by the payer in Canada or from property 
other than real property situated outside Canada, 


L) Proposed Amendment —21 2(1)(b)(viii) 
Application: The July 18, 2005 draft legislation (Part 
267(1), will amend subpara. 212(1)(b)(vili) by substituting © 
immovables situated outside Canada or a real right in any such nmovable,” for 
real property” and “real or immovable property’ for “real property. to come into force 
on Royal Assent. 


Technical Notes ce under 12). 


bijuralism), subsec. 


(ix) [deposit in foreign branch of Canadian bank] — 
interest payable in Canadian currency on account of an 
amount in Canadian currency deposited in a country other 
than Canada with a branch or office of a payer who 


(A) is, or is eligible to become, a member of the Canadian 
Payments Association, or 


(B) is a credit union that is a shareholder or member of a 
body corporate or organization that is a central for the 
purposes of the Canadian Payments Association Act, 


to a person with whom the payer is dealing at arm’s length, 


(x) [prescribed international organization] — interest 
payable to a prescribed international organization or agency, 


(xi) [International Banking Centre deposit] — interest 
payable on an amount deposited with a prescribed financial 
institution for the period during which the amount was an eli- 
gible deposit (within the meaning assigned by subsection 
33.1(1)) of the institution, and 


(xii) [Securities lending arrangement] — interest paya- 
ble under a securities lending arrangement by a lender under 
the arrangement that is a financial institution prescribed for 
the purpose of clause (iii)(D), or a registered securities dealer 
resident in Canada, on money provided to the lender either as 
collateral or as consideration for the particular security lent 
or transferred under the arrangement where 


Proposed Amendment — 212(1 didi i) opening 
. words” 


(xii) interest payable by a lender under a a securities lending 
arrangement, if the lender and the borrower deal with each 
other at arm’s length and the lender is a financial institution 
prescribed for the purpose of clause (ii)(D), or a registered 
securities dealer resident in Canada, on money provided to 

_ the lender either as collateral or as consideration for the 
particular security font or btgans fered under the ATT cement 
where : 


Application: The July 18, 2005 draft a (Pan 5 technica) subsec. 
177(2), will amend the opening words of subpara. 212( 1)(b)(xii) to Feed as above, 
applicable to arrangements made after 2002. 


Technical Notes: Subparagraph 212(1)(b)(xii) provides an exemption for interest 
payable under certain securities lending arrangements by registered or licensed secur- 
ities dealers resident in Canada. Given the current definition of “securities lending 
arrangement” in subsection 260(1), this exemption is only available to dealers who 
are dealing at arm’s length with the other parties to the arrangements. 


Consequential to the amendments to the definition of “securities lending arrange- 
ment” in subsection 260(1), which now includes certain arrangements between non- 
arm’s length parties, the amendment to subparagraph 212(1)(b)(xii) confirms that the 
exemption is limited to arm’s length arrangements, 


Income Tax Act 


(A) the particular security is an obligation referred to in 
subparagraph (ii) or an obligation of the government of 
any country, province, state, municipality or other politi- 
cal subdivision, 


(B) the amount of money so provided at any time during 
the term of the arrangement does not exceed 110% of the 
fair market value at that time of the particular security, 
and 


(C) the arrangement was neither intended, nor made as a 
part of a series of securities lending arrangements, loans 
or other transactions that was intended, to be in effect for 
more than 270 days, 


Proposed Addition - = 21 2(1)(b)(xii i) 


(xiii) [securities le ading arrangement] —an amount 
paid or credited under a securities lending arrangement that 
_is deemed by subparagraph 260(8)(c)(i). to be a payment © 

made by a borrower to a lender of interest if 


(A) the securities one arrangement was entered into 


outside Canada, and ~ 


—(B) the security that is. erates or. rien to the bo 

rower under the securities lending arrangement is de- 

scribed in paragraph. (b) or (c) of the definition “quali- 

fied security” in subsection 260( : and issued b a non- 

resident i issuer; - : 7 
Application: The July i 2005 draft Tegislation (Part a . 
177(3), will add subpara. 212(1)(b)(xiii), applicable. to securities lending arrange- 
ments entered into after May 1995, except that in its application to arrangements — 
made before 2002. the reference to ee = in the: sub) ara. is to 
be read as “subparagraph 260(8)(a)(i)”. : 


‘ ies. subse C 


Technical Notes: Securities lending arrangements oflen iniclide an loiiiewnee for 
one party to compensate the other for certain income amounts. In the absence of 
special rules, these compensation payments may be subject to tax under Part x . 
they are paid by a person resident in Canada toa non- resident person, 


New subparagraph 212(1)(b)(xiti) exempts hank tax und r Part XII certain interest 
compensation payments made to a “non-resident by a borrower resident in Canada 
under a securities lending arrangement. For this exemption to apply. 


+ the payments must be made by the borrower in the course of carrying on i 
business outside of Caade and . . 


* the borrowed securities must be issued by a sist escent issuer, 
Letter from Dept. of Finance, February 18, 2002: See under 2120. 1). 


and for the purpose of this paragraph, where interest is payable 
on an obligation, other than a prescribed obligation, and all or 
any portion of the interest is contingent or dependent on the use 
of or production from property in Canada or is computed by ref- 
erence to revenue, profit, cash flow, commodity price or any 
other similar criterion or by reference to dividends paid or paya- 
ble to shareholders of any class of shares of the capital stock of a 
corporation, the interest shall be deemed not to be interest de- 
scribed in subparagraphs (ii) to (vii)-and (ix); 

Related Provisions: 134.1 —Transitional rule re elimination of NROs: 

142.7(8)(d) — pa ee of 212(1)(b)(vii) on conversion of foreign bank subsidiary 


to branch; 212(3) — Replacement obligations issued by corporations in financial diffi- 
culty; 212(6)- (8) —Reduced tax on interest on pre-1961 provincial bonds; 
212(9)(c) — Exemption for interest received by mutual fund trust and paid to non-resi- 
dent; 212(13.3)(a) — Authorized foreign bank deemed resident in Canada; 212(15) — 


CD-insured obligations deemed not ‘to. be guaranteed by Goyernment of Canada; 
21218) — Return by financial institutions; 212(19)— Tax on dealers re excess 
amount exempted under securities lending arrangement; 214(2) — Income and capital 
combined; 214(3)(e) — Deemed payments; 214(4) — Securities; 214(6) — Deemed 
interest; 214(7), (7.1) — Sale ‘of obligation; 214(11) — Application to payments 
deemed made by NRO; 214(15)-—— Deemed interest; 218 — Loan to wholly-owned 
subsidiary; 240(2) — Interest coupon to be identified; 248(4.1) — Meaning of “real 
right” in 212(1)(b)(viii); 248(10) — Series of transactions; 248(12) — Identical proper- 
ties; 260(8) — Securities lending arrangement — deemed payment of interest; Canada- 


U.S. Tax Treaty:Art. XI — Taxation of interest. See additional Related Provisions at 
beginning of 212(1). 


History: The opening words of cl. 212(1)(b)(ii)(C) and subpara. ZEAE viii) 
amended by 2001, c. 17, subsees. 226(1), (2), to add ‘ *, hypothecary claims” and ‘ 
hypothecary claim” respectively, in force June 14, 2001. 
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Subcl. 212(1)(b)(ii)(C)(IV) amended by the said c. 17, subsec. 173(1), applicable to 
amounts paid or credited after 1998. Subcl. 212(1)(b)(ii)(C)(IV) formerly read: 


(IV) of a corporation, commission or association not less than 90% of the shares 
or capital of which is owned by Her Majesty in right of a province or by a Cana- 
dian municipality, or of a subsidiary wholly-owned corporation that is subsidiary 
to such a corporation, commission or association, or 


The opening words of subpara. 212(1)(b)(xii) amended by 1995, c. 21, subsec. 73(1), 
applicable to securities lending arrangements entered into after May 28, 1993. The 
opening words formerly read: 


(xii) interest payable under a securities lending arrangement by a lender under 
the arrangement that is a financial institution prescribed for the purpose of clause 
(iii)(D), or a person resident in Canada who is registered or licensed under the 
laws of a province to trade in securities, on money provided to the lender either 
as collateral or as consideration for the particular security lent or transferred 
under the arrangement where 


Subpara. 212(1)(b)(xii) added by 1994, c. 21, subsec. 97(1), applicable to securities 
lending arrangements entered into after May 28, 1993. 


Subpara. 212(1)(b)(iv) amended, and cl. (vii)(F) added, by 1994, c. 7, Sch. VII (1993, 
c. 24), subsecs. 123(1) and (2), applicable (by subsec. 123(5) as amended by 1994, c. 
21, s. 137) to amounts paid or credited after 1991 except that in its application to 
amounts paid or credited to a person in respect of obligations acquired before 1992 by 
the person or by a person related to the person, subpara. (b)(iv) applies with respect to 
amounts paid or credited after 1994. That subpara. formerly read: 


(iv) interest payable on any bond, debenture or similar obligation issued after 
June 13, 1963 to a person to whom a certificate of exemption that is in force on 
the day the amount is paid or credited has been issued under subsection (14), 


Cl. 212(1)(b)(vii)(C) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 174(1), ap- 
plicable to amounts paid or credited after 1986. That cl. formerly read: 


(C) in the event of a failure or default under the terms of the agreement relating 
to the obligation, 


Selected Cases [para. 212(1)(b)]: Easter Law Trust (Trustee of) v. R., [2005] 1 
C.T.C. 2078 (TCC) (Interest included in cost of goods sold of trader not subject to 
withholding tax); Kinguk Trawl Inc. v. R., [2002] 1 C.T.C. 2229 (TCC) (Interest on 
credit line advances not exempt from Canadian tax); General Electric Capital 
Equipment Finance Inc. y. R., [2002] 1 C.T.C. 217 (FCA); aff’g [2000] 4 C.T.C. 82 
(FCTD) (Change of most fundamental terms of notes created new obligations); Munich 
Reinsurance Co. (Canada Branch) v. R., [2000] 2 C.T.C. 2785 (TCC) (Statutory obli- 
gation to refund interest not a debenture); Wenger’s Ltd. v. MNR, [1992] 2 C.T.C. 2479 
(TCC) (Late payment “surcharge” on sale price of goods was “interest”); Pullman v. 
R., [1983] C.T.C. 52 (FCTD) (Interest on loans funded by non-resident but made by 
resident broker subject to tax); R. v. Melford Developments Inc., [1982] CA C27530 
(SCC) (Payments for bank guarantee under Canada-Germany Income Tax Agreement 
not payments of interest subject to tax); Cutlers Guild Ltd. v. R., [1981] CMG alts 
(FCTD) (Interest payments made to non-resident lender subject to tax even when tax- 
payer carrying on business in Canada); Associates Corporation of North America y. R., 
[1980] C.T.C. 215 (FCA) (Guarantee fees not considered interest); R. v. Immobiliaire 
Canada Ltd., [1977] C.T.C. 481 (FCTD) (Payment to transferor does not represent pay- 
ment of interest upon purchase of obligation with accrued interest owing), Rodmon 
Construction Inc. v. R., [1975] C.T.C. 73 (FCTD) (Taxpayer not liable for tax on pay- 
ments made to vendor where payments did not include interest); Swiss Bank Corp. v. 
MNR, [1972] C.T.C. 614 (SCC) (Exemption from withholding tax on interest paid in 
foreign currency disallowed upon failure to meet arm’s length requirement of 
provision). 


Regulations: 202(1)(b) (information return); 806, 806.1 (prescribed international or- 
ganization or agency); 806.2 (prescribed obligation); 1600 (prescribed countries for 
ITAR 10(4)); 6208 (prescribed security); 7900 (prescribed financial institutions). 


Remission Orders: Churchill Falls (Labrador) Corporation Withholding Tax Re- 
mission Order, P.C. 1968-832 (no withholding on interest on first mortgage bonds sold 
in the U.S. by Churchill Falls (Labrador) Corp.). 


1.T. Application Rules: 10(5) (certificate of exemption in force since 1971). 


Interpretation Bulletins: IT-155R3: Exemption from non-resident tax or interest 
payable on certain bonds, debentures, notes, hypothecs or similar obligations; IT- 
265R3: Payments of income and capital combined (archived); IT-320R3: Qualified in- 
vestments — Trusts governed by RRSPs, RESPs and RRIFs; IT-360R2: Interest paya- 
ble in a foreign currency; IT-361R3: Exemption from Part XIII tax on interest pay- 
ments to non-residents; IT-430R3: Life insurance proceeds received by a provate 
corporation or a partnership as a consequence. See also at beginning of s. 212. 


Information Circulars: See at beginning of subsec. 212(1). 


|.T. Technical News: 9 (exemption from withholding tax under 212(1)(b)(vii)(C)); 
11 (paragraph 212(1)(b) — postamble); 16 (Crown Forest case); 30 (withholding tax 
on interest). 


Advance Tax Rulings: ATR-49: Long-term foreign debt; ATR-69: Withholding tax 
on interest paid to non-resident persons;. 


S. 212(1)(d)(iii)(C) 


Forms: See at beginning of subsec. 212(1). 


(c) estate or trust income — income of or from an estate or 
a trust to the extent that the amount 


(i) is included in computing the income of the non-resident 
person under subsection 104(13), except to the extent that the 
amount is deemed by subsection 104(21) to be a taxable cap- 
ital gain of the non-resident person, or 


(ii) can reasonably be considered (having regard to all the 
circumstances including the terms and conditions of the es- 
tate or trust arrangement) to be a distribution of, or derived 
from, an amount received by the estate or trust as, on account 
of, in lieu of payment of or in satisfaction of, a dividend on a 
share of the capital stock of a corporation resident in Canada, 
other than a taxable dividend; 
Related Provisions: 94(3)(a)(ix) [proposed] — Application to trust deemed resident 
in Canada; 104(11) — Dividend received from NRO; 132(5.1), (5.2) — Deemed divi- 
dend on distribution of gain derived from taxable Canadian property by mutual fund 
trust; 212(2)(b) — Withholding tax on capital dividends; 212(9) — Exemptions; 
212(10) — Trust established before 1949; 212(11) — Payment to a beneficiary as in- 
come of trust; 212(13) — Non-resident payor deemed resident in Canada; 212(17) — 
No. withholding tax on payments from employee benefit plan or employee trust; 
214(3)(f), (f£.1) — Deemed payments; 218.3(2)(c) — Withholding tax on mutual fund 
distributions to non-residents; 250.1(b) — Calculation of income of non-resident per- 
son; Canada-U.S. Tax Treaty:Art. XXII:2 — Estate or trust income. See additional Re- 
lated Provisions at beginning of subsec. 212(1). 


History: Subpara. 212(1)(c)(i) amended by 2001, c. 17, subsec. 173(2), applicable to 
amounts paid or credited after December 17, 1999. Subpara. 212(1)(c)(i) formerly read: 


(i) would, if the non-resident person were a person resident in Canada to whom 
Part I applied, be included in computing the income of the non-resident person 
under subsection 104(13), except to the extent that the amount is deemed by 
subsection 104(21) to be a taxable capital gain of the non-resident person, or 


Para. 212(1)(c) substituted by 1994, c. 7, Sch. I (1991, c. 49), subsec. 174(2), applica- 
ble to amounts paid or credited (or deemed under the Act to have been paid or credited) 
by an estate or a trust after July 13, 1990. Para. 212(1)(c) formerly read: 


(c) estate or trust income — income of or from an estate or trust to the extent 
that the amount would, if the non-resident person were a person resident in Can- 
ada to whom Part I was applicable, be included in computing the income of the 
non-resident person by reason of subsection 104(13), except to the extent that the 
amount is deemed by subsection 104(21) to be a taxable capital gain of the non- 
resident person; 


Regulations: 202(1)(c) (information return). 
Interpretation Bulletins: IT-342R: Trusts — income payable to beneficiaries; IT- 
465R: Non-resident beneficiaries of trusts; IT-S0OR: RRSPs — death of an annuitant; 
IT-531: Eligible funeral arrangements. See also at beginning of s. 212. 
Information Circulars: See at beginning of subsec. 212(1). 
Forms: See at beginning of subsec. 212(1). 
(d) rents, royalties, etc. — rent, royalty or similar payment, 
including, but not so as to restrict the generality of the forego- 
ing, any payment 
(i) for the use of or for the right to use in Canada any pro- 
perty, invention, trade-name, patent, trade-mark, design or 
model, plan, secret formula, process or other thing whatever, 


(ii) for information concerning industrial, commercial or sci- 
entific experience where the total amount payable as consid- 
eration for that information is dependent in whole or in part 
on 


(A) the use to be made of, or the benefit to be derived 
from, that information, 


(B) production or sales of goods or services, or 
(C) profits, 


(iii) for services of an industrial, commercial or scientific 
character performed by a non-resident person where the total 
amount payable as consideration for those services is depen- 
dent in whole or in part on 


(A) the use to be made of, or the benefit to be derived 
from, those services, 


(B) production or sales of goods or services, Or 
(C) profits, 
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but not including a payment made for services performed in 
connection with the sale of property or the negotiation of a 
contract, 


(iv) made pursuant to an agreement between a person resi- 
dent in Canada and a non-resident person under which the 
non-resident person agrees not to use or not to permit any 
other person to use any thing referred to in subparagraph (1) 
or any information ONS to in RUD (up, or 


Income Tax Act 


(xi) a payment made to a person with whom the payer is 
dealing at arm’s length for the use of or the right to use pro- 
perty that is 
(A) an aircraft, 
(B) furniture, fittings or equipment attached to an aircraft, 
or 
(C) a spare part for property described in clause (A) or 
(B); 


tion equipment ule | in the meh of services under ihe 
pervices a ee and to col 


@) that was gelaan on the use of or LD tala from pro- 
perty in Canada whether or not it was an instalment on the 
sale price of the property, but not including an instalment on 
the sale price of agricultural land, 


but not including 


(vi) a royalty or similar payment on or in respect of a copy- 
right in respect of the production or reproduction of any liter- 
ary, dramatic, musical or artistic work, 


(vii) a payment in respect of the use by a railway company or 
by a person whose principal business is that of a common 
carrier of property that is railway rolling stock as defined in 
the definition “rolling stock” in section 2 of the Railway Act 


(A) if the payment is made for the use of that property for 
a period or periods not expected to exceed in the aggre- 
gate 90 days in any 12 month period, or 


(B) in any other case, if the payment is made pursuant to 
an agreement in writing entered into before November 19, 
1974; 


(viii) a payment made under a bona fide cost-sharing ar- 
rangement under which the person making the payment 
shares on a reasonable basis with one or more non-resident 
persons research and development expenses in exchange for 
an interest in any or all property or other things of value that 
may result therefrom, 


(ix) a rental payment for the use of or the right to use outside 
Canada any corporeal property, 


Proposed Amendment —: 


Application: The July 18, 2008 ‘draft legislation Pan 
267(2), will amend subparas. 212(1)(d)(wviii) and (ix) by substituting “interest, or for 
civil law a right,” for “interest” in subpar: (viii) and “tangib 


real, ee for * “tangible Broperty” in Aes to come int force o 
Assent. - c 


Technical Notes: See under pa 


(x) any payment made to a person with whom the payer is 
dealing at arm’s length, to the extent that the amount thereof 
is deductible in computing the income of the payer under 
Part I from a business carried on by the payer in a country 
other than Canada, or 


art Odell, subsec. 


In cca to ofan this fae structure you have als that the ‘esempaoa @ 
non-resident withholding tax presently available for rent payments farina of : 
[aeraf and see equipment be ne to bx 


benefits. = investors outside of Canada. 


Based on your assurance that the proposed ce Srancine transaction relented 
your submission meets all of the requirements of the U.S. Internal Revenue Code, I 
am prepared to recommend Parliament approve an amendment to the Inc ; 
to provide for an expansion of the list of equipment, presently eligible xemption 
from non-resident withholding tax under section 212(1)(d) of the Income Tax Act, to 

include [xxx] utilized pursuant to the [xxx]. If Parliament approves this recommenda- 

tion, it would have effect. io the 2003 and ivequent taxation ae : 


Yours very truly, 


John Manley 
Minister of Finance 


Proposed Addition — 212(1 rex 


(xii) an amount to which subsection (5) would apply if that © 
subsection were read without reference to “to the extent u 
that the amount relates: to that use or reproducti a 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
177(7), will add subpara. A120), applicable to 2000 ef seq. 
Technical Notes: Third, new subparagraph 212(1)@)(xii) cla if 
212(5), which is amended as described below, is the sole provision in Part XII] that 


applies the tax to payments for rights in or to use a film or video that is used or 


reproduced in Canada. iis change Applies for the 2000 and : sveoeaaent MakAtiOR 
years. : : 


Related Provisions: 212(5)— Motion picture films; 212(9)(b) — Exemption for 
royalty payment received by trust and paid to non-resident; 216 — Alternative re rents 
and timber royalties; Canada-U.S. Tax Treaty:Art. VI — Income from real property; 
Art. XII — Royalties. See additional Related Provisions at beginning of subsec. 212(1). 


History: Subpara. 212(1)(d)(xi) added by 1994, c. 7, Sch. VI (1992, c. 29). s.. 10; 


applicable to payments made after December 6, 1991 under agreements entered into 
after 1990, 


Selected Cases [para. 212(1)(d)]: Zainul & Shazma Holdings Ltd. v. R., [2005] 3 
(CAC. AION (ANKE) ) (Up- hg licence fee not a rent, royalty or similar payment); 
Transocean Offshore Ltd. v. R., [2005] 2 C.T.C. 183 (FCA); aff’g [2004] 5 C.T.C. 
2133 (TCC) (Payment to ies rent otherwise payable was “in nea of” rent); Syspro 
Software Ltd. v. R., [2003] 4 C.T.C. 3001 (TCC) (Software is literary work); Angoss 
International Ltd. vy. R., [1999] 2 C.T.C. 2259 (TCC) (Copyright enue for com- 
puter software exempt from withholding tax); Hasbro Canada Inc. y. IO! 
C.T.C. 2512 (TCC) (Payments to non-resident purchasing agents were ee services, not 
information); Entre Computer Centers Inc. y. Canada, (1997)}oh 'C:T.E.:2291; (TCC) 
(Commercial reality more important than nomenclature used to describe arrangements); 
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Crown Forest Industries Ltd. v. Canada, [1992] 2 C.T.C. 1 (FCTD) (Corporation liable 
to, but exempt from, US tax was resident in US under treaty by virtue of place of 
management and business); Jarlan v. R., [1984] C.T.C. 375 (FCTD) (Awards for in- 
vention paid to non-resident considered income from employment, not royalties); R. v. 
Saint John Shipbuilding and Dry Dock Co. Ltd., [1980] C.T.C. 352 (FCA) (Payments 
for privilege of using property indefinitely to non-resident corporation not subject to 
tax when not rentals or royalties); R. v. Farmparts Distributing Ltd., [1980] C.T.C. 205 
(FCA) (Although payments for use of trade names and logos considered taxable, pay- 
ment for right to buy and resell machine not subject to tax); MNR v. Burland (C.1.) 
Properties Ltd., 68 D.T.C. 5220 (SCC) (Property tax payments paid for benefit of non- 
resident landowner subject to tax). 

Regulations: 202(1)(d) (information return). 


Interpretation Bulletins: IT-303: Know-how and similar payments to non-residents; 
IT-393R2: Elections re tax on rents and timber royalties — non-residents; IT-438R2: 
Crown charges — resource properties in Canada; IT-494: Hire of ships and aircraft 
from non-residents. See also at beginning of s. 212. 

Information Circulars: See at beginning of subsec. 212(1). 

1.T. Technical News: 23 (computer software); 25 (e-commerce — payments for 
digital products not royalties). 


Forms: See at beginning of subsec. 212(1). 


(e) timber royalties — a timber royalty in respect of a timber 
resource property or a timber limit in Canada (which, for the 
purposes of this Part, includes any consideration for a right 
under or pursuant to which a right to cut or take timber from a 
timber resource property or a timber limit in Canada is obtained 
or derived, to the extent that the consideration is dependent on, 
or computed by reference to, the amount of timber cut or taken); 

Related Provisions: 13(21) — Timber resource property defined, 212(13) — Non- 

resident payor deemed resident in Canada; 216 — Alternative re rents and timber roy- 

alties. See additional Related Provisions at beginning of subsec. 212(1). 

Regulations: 202(1)(e) (information return). 

Interpretation Bulletins: IT-393R2: Election re tax on rents and timber royalties — 

non-residents. See also at beginning of s. 212. 

Information Circulars: See at beginning of subsec. 212(1). 

Forms: See at beginning of subsec. 212(1). 


(f) [Repealed] 

History: Para. 212(1)(f) repealed by 1997, c. 25, s. 63, applicable to amounts paid and 

credited after April 1997. Para. (f) formerly read: 
(f) alimony [or support] — alimony or other payment for the support of the 
non-resident person, children of the non-resident person or both the non-resident 
person and children of the non-resident person that would, under paragraph 
56(1)(b), (c) or (c.1), be included in computing the non-resident person’s income 
if the non-resident person were resident in Canada; 
(g) patronage dividend — a patronage dividend, that is, a 
payment made pursuant to an allocation in proportion to pa- 
tronage as defined by section 135 or an amount that would, 
under subsection 135(7), be included in computing the non-resi- 
dent person’s income if that person were resident in Canada; 

Related Provisions: See at beginning of subsec. 212(1). 

Regulations: 202(1)(g) (information return). 

Interpretation Bulletins: IT-362R: Patronage dividends. See also at beginning of s. 

PAY? 

Information Circulars: See at beginning of subsec. 212(1). 

Forms: See at beginning of subsec. 212(1). 


(h) pension benefits — a payment of a superannuation or 
pension benefit, other than 
(i), (ii) [Repealed] 
(iii) an amount or payment referred to in subsection 81(1) to 
the extent that that amount or payment would not, if the non- 
resident person had been resident in Canada throughout the 
taxation year in which the payment was made, be included in 
computing that person’s income, 
(iii.1) the portion of the payment that is transferred by the 
payer on behalf of the non-resident person, pursuant to an 
authorization in prescribed form, to a registered pension plan, 
registered retirement savings plan or registered retirement 1n- 
come fund and that 
(A) because of subsection 146(21) or 147.39) would not, 
if the non-resident person had been resident in Canada 
throughout the taxation year in which the payment was 


S. 212(1)(h) 


made, be included in computing the non-resident person’s 
income, or 


(B) by reason of paragraph 60(j) or (j.2) would, if the 
non-resident person had been resident in Canada through- 
out the year, be deductible in computing the non-resident 
person’s income for the year, 


(iii.2) an amount referred to in paragraph 110(1)(f) to the ex- 
tent that the amount would, if the non-resident person had 
been resident in Canada throughout the taxation year in 
which the amount was paid, be deductible in computing that 
person’s taxable income or that of the spouse or common- 
law partner of that person, 


(iv) in the case of a payment described in section 57, that 
portion of the payment that would, by virtue of that section, 
not be included in the recipient’s income for the taxation year 
in which it was received, if the recipient were resident in 
Canada throughout that year, or 


(iv.1) the portion of the payment that is transferred by the 
payer on behalf of the non-resident person, pursuant to an 
authorization in prescribed form, to acquire an annuity con- 
tract in circumstances to which subsection 146(21) applies, 


except such portion, if any, of the payment as may reasonably be 
regarded as attributable to services rendered by the person, to or 
in respect of whom the payment is made, in taxation years 


(v) during which the person at no time was resident in Can- 
ada, and 


(vi) throughout which the person was not employed, or was 
only occasionally employed, in Canada; 


Related Provisions: 128.1(10)‘excluded right or interest’(a)(viil), (g) — No 
deemed disposition of pension rights on emigration; 180.2(2)B — Reduction in OAS 
clawback to reflect non-resident withholding tax; 180.2(4)(b)(ii), 180.2(5)(a)Gi) — No 
OAS benefits paid to non-resident who has not filed return; 215(5) — Regulations re- 
ducing amount to be deducted or withheld; 217 — Election to pay tax under Part I 
instead of withholding tax; Canada-U.S. Tax Treaty:Art. XVII — Pensions and annui- 
ties. See additional Related Provisions at beginning of subsec. 212(1). 


History: Para. 212(1)(h) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Subparas. 212(1)(h)(i) and (ii) repealed by 1996, c. 21, s. 55, applicable to payments 
made after 1995. Subparas. (h)(i) and (ii) formerly read: 


(i) a pension or supplement under the Old Age Security Act or a similar payment 
under a law of a province, 


(ii) a benefit under the Canada Pension Plan or a provincial pension plan as 
defined in section 3 of that Act, 


Cl. 212(1)(h)(iii. 1)(A) substituted by 1994, c. 21, subsec. 97(2), applicable to payments 
made after August 1992. That cl. formerly read: 


(A) by reason of subsection 147.3(9) would not, if the non-resident person had 
been resident in Canada throughout the taxation year in which the payment was 
made, be included in computing the non-resident person’s income, or 


Subpara. 212(1)(h)(iv.1) added by 1994, c. 21, subsec. 97(3), applicable to payments 
made after August 1992. 


That portion of subpara. 212(1)(h)(iti. 1) preceding cl. (A) amended by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsec. 123(3), applicable to payments made after August 29, 1990. 
Subpara. (iii.1) formerly read: 


(iii.1) that portion of the payment that is transferred by the payer on behalf of the 
non-resident person, pursuant to an authorization in prescribed form, to a regis- 
tered pension plan or registered retirement savings plan and that 


Selected Cases [para. 212(1)(h)]: Nanne v. R., [2000] 1 C.T.C. 2776, [2000] 1 
C.T.C. 3002 (TCC) (Hockey players only ocasionally employed in Canada; frequency 
not affected by predictability or regularity; no withholding tax on pension payments); 
R. v. Sun Life Assurance of Canada, [1980] C.T.C. 418 (FCA) (Employee pension plan 
amounts transferred to trustee of U.S. subsidiary’s plan in respect of relocated employ- 
ees taxable); R. v. Cruikshank, [1977] C.T.C. 344 (FCTD) (‘“Pension” in Canada- 
France Tax Convention includes “superannuation or pension benefit” under Income 
Tax Act). 

Regulations: 202(2)(a) (information return). 

Interpretation Bulletins: IT-76R2: Exempt portion of pension when employee has 
been a non-resident; IT-397R: Amounts excluded from income — statutory exemptions 
and certain pensions, allowances and compensations; IT-451R: Deemed disposition 
and acquisition on ceasing to be or becoming resident in Canada. See also at beginning 
of s. 212. 
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Information Circulars: See at beginning of 212(1). 


Forms: NRTAI: Authorization for non-resident tax exemption. See also at beginning 
of subsec. 212(1). 


ed or receiv 


which tl 


- paragraph 56(1)(m) ‘or subsection 56.4(2) ‘to be included in 


computing the 
ye 
Application: 
177(8), will add 
7, 203 
Technical Notes: Nev 


Related Provisions: 212(13)(g) — Where non-resident makes payment in respect of 
restrictive covenant. 


() benefits — any benefit described in any of subparagraphs 
56(1)(a)(ii1) to (vi), any amount described in paragraph 56(1)(x) 
or (Z) (other than an amount transferred under circumstances in 
which subsection 207.6(7) applies) or the purchase price of an 
interest in a retirement compensation arrangement; 
Related Provisions: 128.1(10)‘excluded right or interest’(a)(ix), (h) — No deemed 
disposition of rights on emigration; 214(3)(b.1) — Deemed payments; 215(5) — Regu- 
lations reducing amount to be deducted or withheld; 217 — Election to pay tax under 
Part I instead of withholding tax. See additional Related Provisions at beginning of 
subsec. 212(1). 
History: Para. 212(1)(j) amended by 1998, c. 19, subsec. 216(1), applicable to 
amounts paid or credited after 1995. Para. 212(1)(j) formerly read: 
(j) benefits — any benefit described in any of subparagraphs 56(1)(a)(iii) to 
(vi), any. amount described in paragraph 56(1)(x) or (z) or the purchase price of 
an interest in a retirement compensation arrangement; 


Regulations: 202(2)(b) (information return). 


Interpretation Bulletins: IT-451R: Deemed disposition and acquisition on ceasing 
to be or becoming resident in Canada. See also at beginning of s. 212. 


Information Circulars: See at beginning of subsec. 212(1). 


Forms: See at beginning of subsec. 212(1). 


G.1) retiring allowances — a payment of any allowance de- 
scribed in subparagraph 56(1)(a)(ii), except 


(i) such portion, if any, of the payment as may reasonably be 
regarded as attributable to services rendered by the person, to 
or in respect of whom the payment is made, in taxation years 


(A) during which the person at no time was resident in 
Canada, and 


(B) throughout which the person was not employed, or 
was only occasionally employed, in Canada, and 


(ii) the portion of the payment transferred by the payer on 
behalf of the non-resident person pursuant to an authorization 
in prescribed form to a registered pension plan or to a regis- 
tered retirement savings plan under which the non-resident 
person is the annuitant (within the meaning assigned by sub- 
section 146(i)) that would, if the non-resident person had 
been resident in Canada throughout the year, be deductible in 
computing the income of the non-resident person by virtue of 
paragraph 60(j.1); 

Related Provisions: 128.1(10)‘excluded right or interest’’(d) — No deemed disposi- 

tion of right to retiring allowance on emigration; 215(5) — Regulations reducing de- 


duction or withholding; 217 — Election to pay tax under Part I instead of withholding 
tax. See additional Related Provisions at beginning of subsec. 212(1). 


Regulations: 202(2)(b) (information return). 


Interpretation Bulletins: [T-337R4: Retiring allowances; IT-451R: Deemed disposi- 
tion and acquisition on ceasing to be or becoming resident in Canada. See also at be- 
ginning of s. 212. 


Income Tax Act 


Information Circulars: See at beginning of subsec. 212(1). 


Forms: NRTAI: Authorization for non-resident tax exemption. See also at beginning 
of subsec. 212(1). 


(k) supplementary unemployment benefit plan pay- 
ments — a payment by a trustee under a registered supplemen- 
tary unemployment benefit plan; 


Related Provisions: 128.1(10)“excluded right or interest’’(a)(xi) — No deemed dis- 
position of rights on emigration; 212(13)(e) — Payment by non-resident deemed made 
by resident of Canada; 215(5) — Regulations reducing amount to be deducted or with- 
held; 217 — Election to pay tax under Part I instead of withholding tax. See additional 
Related Provisions at beginning of 212(1). 


Regulations: 202(2)(c) (information return), 


Interpretation Bulletins: IT-451R: Deemed disposition and acquisition on ceasing 
to be or becoming resident in Canada. See also at beginning of s. 212. 


Information Circulars: See at beginning of subsec. 212(1). 
Forms: See at beginning of subsec. 212(1). 


(1) registered retirement savings plan payments — a 
payment out of or under a registered retirement savings plan or a 
plan referred to in subsection 146(12) as an “amended plan” that 
would, if the non-resident person had been resident in Canada 
throughout the taxation year in which the payment was made, be 
required by section 146 to be included in computing the income 
of the non-resident person for the year, other than the portion 
thereof that 


(i) has been transferred by the payer on behalf of the non- 
resident person pursuant to an authorization in prescribed 
form 


(A) to a registered retirement savings plan under which 
the non-resident person is the annuitant (within the mean- 
ing assigned by subsection 146(1)), 


(B) to acquire an annuity described in subparagraph 
60(1)(i) under which the non-resident person is the annui- 
tant, or 


(C) to a carrier (within the meaning assigned by subsec- 
tion 146.3(1)) as consideration for a registered retirement 
income fund under which the non-resident person is the 
annuitant (within the meaning assigned by subsection 
146.3(1)), and 


(ii) would, if the non-resident person had been resident in 
Canada throughout the year, be deductible in computing the 
income of the non-resident person for the year by virtue of 
paragraph 60(1); 
Related Provisions: 128.1(10)excluded right or interest’’(a)(i) — No deemed dis- 
position of rights on emigration; 146(16) — RRSP — deduction on transfer of funds: 
212(13)(e)— Payment by non-resident deemed made by resident of Canada; 
214(3)(c) — Deemed payments; 215(5) — Regulations reducing amount to be de- 
ducted or withheld; 217 — Election to pay tax under Part I instead of withholding tax; 
Canada-U.S. Tax Treaty:Art. XXIX:5 — Election for income accruing in RRSP not to 
be taxed until paid out; Income Tax Conventions Interpretation Act 5.1 — Definition of 


“pension” for tax treaty purposes. See additional Related Provisions at beginning of 
subsec. 212(1). 


Regulations: 202(2)(d) (information return). 


Interpretation Bulletins: IT-451R: Deemed disposition and acquisition on ceasing 
to be or becoming resident in Canada; IT-500R: RRSPs — death of an annuitant. See 
also at beginning of s. 212. 


Information Circulars: 72-22R9: Registered retirement savings plans. See also at 
beginning of subsec. 212(1). 


Forms: NRTAI: Authorization for non-resident tax exemption. See also at beginning 
of subsec. 212(1). 


(m) deferred profit sharing plan payments — a payment 
under a deferred profit sharing plan or a plan referred to in sub- 
section 147(15) as a “revoked plan” that would, if the non-resi- 
dent person had been resident in Canada throughout the taxation 
year in which the payment was made, be required by section 
147, if it were read without reference to subsections 147(10.1) 
and (20), to be included in computing the non-resident person’s 
income for the year, other than the portion thereof that is trans- 
ferred by the payer on behalf of the non-resident person, pursu- 
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ant to an authorization in prescribed form, to a registered pen- 
sion plan or registered retirement savings plan and that 


(i) by reason of subsection 147(20) would not, if the non- 
resident person had been resident in Canada throughout the 
year, be included in computing the non-resident person’s in- 
come, or 


(ii) by reason of paragraph 60(j.2) would, if the non-resident 
person had been resident in Canada throughout the year, be 
deductible in computing the non-resident person’s income 
for the year; 
Related Provisions: 128.1(10)excluded right or interest’(a)(iv) — No deemed dis- 
position of rights on emigration; 212(13)(e) — Payment by non-resident deemed made 
by resident of Canada; 214(3)(d) — Deemed payments; 215(5) — Regulations reduc- 
ing amount to be deducted or withheld; 217 — Election to pay tax under Part I instead 
of withholding tax. See additional Related Provisions at beginning of subsec. 212(1). 
Regulations: 202(2)(e) (information return). 
Interpretation Bulletins: IT-451R: Deemed disposition and acquisition on ceasing 
to be or becoming resident in Canada. See also at beginning of s. 212. 
Information Circulars: See at beginning of subsec. 212(1). 
Forms: NRTAI: Authorization for non-resident tax exemption. See also at beginning 
of subsec. 212(1). 
(n) income-averaging annuity contract payments — a 
payment under an income-averaging annuity contract, any pro- 
ceeds of the surrender, cancellation, redemption, sale or other 
disposition of an income-averaging annuity contract, or any 
amount deemed by subsection 61.1(1) to have been received by 
the non-resident person as proceeds of the disposition of an in- 
come-averaging annuity contract; 
Related Provisions: 61 — IAACs; 128.1(10)“excluded right or interest”’(f)(ii) — No 
deemed disposition of rights on emigration; 212(13)(e) — Payment by non-resident 
deemed made by resident of Canada; 214(3)(b) — Deemed payments. See additional 
Related Provisions at beginning of 212(1). 


Selected Cases [para. 212(1)(n)]: Scott Estate v. R., [1988] 1 C.T.C. 45 (FCTD) 
(“Life annuity” in Canada-U.S. Tax Convention does not include amounts for termina- 
tion of income-averaging annuity contract). 

Regulations: 202(2)(f) (information return). 

Interpretation Bulletins: IT-451R: Deemed disposition and acquisition on ceasing 
to be or becoming resident in Canada. See also at beginning Of $2212 

Information Circulars: See at beginning of subsec. 212(1). 


Forms: See at beginning of subsec. 212(1). 


(0) other annuity payments — a payment under an annuity 
contract (other than a payment in respect of an annuity issued in 
the course of carrying on a life insurance business in a country 
other than Canada) to the extent of the amount in respect of the 
interest of the non-resident person in the contract that, if the 
non-resident person had been resident in Canada throughout the 
taxation year in which the payment was made, 


(i) would be required to be included in computing the income 
of the non-resident person for the year, and 


(ii) would not be deductible in computing that income; 


Related Provisions: 56(1)(d) — Annuity payments required to be included in in- 
come of resident: 128.1(10)excluded right or interest”(f)(i) — No deemed disposition 
of rights on emigration; 240(1) — Taxable and non-taxable obligations defined. See 
also at beginning of 212(1). 
Regulations: 202(2)(g) (information return). 
Interpretation Bulletins: IT-451R: Deemed disposition and acquisition on ceasing 
to be or becoming resident in Canada. See also at beginning of s. 212. 
Information Circulars: See at beginning of subsec. 212(1). 
Forms: See at beginning of subsec. 212(1). 
(p) payments from RHOSP — a payment out of or under a 
fund, plan or trust that was at the end of 1985 a registered home 
ownership savings plan (within the meaning assigned by para- 
graph 146.2(1)(h) of the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952, as it read in its application to the 
1985 taxation year), other than 
(i) the portion of the payment that is a refund of an excess 
described in paragraph 146.2(7)(a) of that Act (as it read in 
its application to the 1985 taxation year) made on or before 
April 30, 1986, and 


S. 212(1)(s) 


(ii) the portion of the payment that can reasonably be consid- 
ered to be income of the fund, plan or trust after 1985; 
Related Provisions: 214(3)(g) — Deemed payments. See additional Related Provi- 
sions at beginning of 212(1). 
Regulations: 202(2)(h) (information return). 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Interpretation Bulletins: IT-451R: Deemed disposition and acquisition on ceasing 
to be or becoming resident in Canada. See also at beginning of s. 212. 
Information Circulars: See at beginning of subsec. 212(1). 
Forms: See at beginning of subsec. 212(1). 


(q) registered retirement income fund payments — a 
payment out of or under a registered retirement income fund that 
would, if the non-resident person had been resident in Canada 
throughout the taxation year in which the payment was made, be 
required by section 146.3 to be included in computing the non- 
resident person’s income for the year, other than the portion 
thereof that 


(i) has been transferred by the payer on behalf of the non- 
resident person pursuant to an authorization in prescribed 
form 


(A) to a registered retirement savings plan under which 
the non-resident person is the annuitant (within the mean- 
ing assigned by subsection 146(1)), 


(B) to acquire an annuity described in subparagraph 
60(1)(ii) under which the non-resident person is the annui- 
tant, or 


(C) to a carrier (within the meaning assigned by subsec- 
tion 146.3(1)) as consideration for a registered retirement 
income fund under which the non-resident person is the 
annuitant (within the meaning assigned by subsection 
146.3(1)), and 


(ii) would, if the non-resident person had been resident in 
Canada throughout the year, be deductible in computing the 
non-resident person’s income for the year by reason of para- 
graph 60(1); 
Related Provisions: 128.1(10)“excluded right or interest”(a)(ii) — No deemed dis- 
position of rights on emigration; 212(13)(e) — Payment by non-resident deemed made 
by resident of Canada; 214(3)(i) — Deemed payments; 215(5) — Regulations reducing 
amount to be deducted or withheld; 217 — Election to pay tax under Part I instead of 
withholding tax: See additional Related Provisions at beginning of 212(1). 
Regulations: 202(2)(i) (information return). 
Interpretation Bulletins: IT-451R: Deemed disposition and acquisition on ceasing 
to be or becoming resident in Canada. See also at beginning of s. 212. 
Information Circulars: See at beginning of subsec. 212(1). 
Forms: NRTA: Authorization for non-resident tax exemption. See also at beginning 
of subsec. 212(1). 
(r) registered education savings plan — a payment that is 


(i) required by paragraph 56(1)(q) to be included in comput- 
ing the non-resident person’s income under Part I for a taxa- 
tion year, and 
(ii) not required to be included in computing the non-resident 
person’s taxable income or taxable income earned in Canada 
for the year; 
Related Provisions: 214(3)(j) — Deemed payments. See additional Related Provi- 
sions at beginning of subsec. 212(1). 
History: Para. 212(1)(r) amended by 1998, c. 19, s. 62, applicable to amounts paid or 
credited after February 28, 1979. Para. 212(1)(r) formerly read: 


(r) a payment in respect of a registered education savings plan that would, if the 
non-resident person had been resident in Canada throughout the taxation year in 
which the payment was made, be required by section 146.1 to be included in 
computing the person’s income for the year; 


Regulations: 202(2)(j) (information return). 

Information Circulars: See at beginning of subsec. 212(1). 

Forms: See at beginning of subsec. 212(1). 
(s) home insulation or energy conversion grants — a 
grant under a prescribed program of the Government of Canada 
relating to home insulation or energy conversion; 


Related Provisions: Sce at beginning of subsec. 212(1). 
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Regulations: 202(2)(k) (information return). 
Information Circulars: See at beginning of subsec. 212(1). 
Forms: See at beginning of subsec. 212(1). 


(t) NISA Fund No. 2 payments — a payment out of a NISA 
Fund No. 2 to the extent that that amount would, if Part I ap- 
plied, be required by subsection 12(10.2) to be included in com- 
puting the person’s income for a taxation year; 
Related Provisions: 128.1(10)‘excluded right or interest’’(i) — No deemed disposi- 
tion on emigration; 214(3)(1) — Deemed payments. See additional Related Provisions 
at beginning of subsec. 212(1). 


History: Para. 212(1)(t) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 123(4), 
applicable to payments made after 1990. 

Regulations: 202(2.1) (information return). 

Information Circulars: See at beginning of subsec. 212(1). 


Forms: See at beginning of subsec. 212(1). 


(u) amateur athlete trust payments — a payment in respect 
of an amateur athlete trust that would, if Part I applied, be re- 
quired by section 143.1 to be included in computing the person’s 
income for a taxation year; or 

Related Provisions: 214(3)(k) — Deemed payments. See additional Related Provi- 

sions at beginning of subsec. 212(1). 

History: Para. 212(1)(u) added by 1994, c. 7, Sch. VIIL(1993, c. 24), subsec. 123(4), 

applicable to payments made after 1991. 

Information Circulars: See at beginning of subsec. 212(1). 


(v) payments under an eligible funeral arrangement — 
a payment made by a custodian (within the meaning assigned by 
subsection 148.1(1)) of an arrangement that was, at the time it 
was established, an eligible funeral arrangement, to. the extent 
that such amount would, if the non-resident person were resident 
in Canada, be included because of subsection 148.1(3) in com- 
puting the person’s income. 


Related Provisions: 212(13)(e) — Payment by non-resident deemed made by resi- 
dent of Canada. 


History: Para. 212(1)(v) added by 1995, c. 21, subsec. 64(1), applicable to amounts 
paid or credited after October 21, 1994. 


Regulations: 202(2)(m) (information return); 204(3)(d.1) (cemetery care trust need 
not file T3 return). 


Information Circulars: IT-531: Eligible funeral arrangements. See at beginning of 
subsec. 212(1). 


Related Provisions, I.T. Application Rules, Interpretation Bulletins, 
Information Circulars, 1.T Technical News, Forms [subsec. 212(1)]: See at 
beginning of subsec. 212(1), before para. (a). 


(2) Tax on dividends — Every non-resident person shall pay an 
income tax of 25% on every amount that a corporation resident in 
Canada pays or credits, or is deemed by Part I or Part XIV to pay or 
credit, to the non-resident person as, on account or in lieu of pay- 
ment of, or in satisfaction of, 


(a) a taxable dividend (other than a capital gains dividend within 
the meaning assigned by subsection 130.1(4), 131(1) or 
133(7.1)), or 


(b) a capital dividend. 


Related Provisions: 40(3.7) — Stop-loss rule where non-resident has received divi- 
dends; 84— Deemed dividends; 94(3)(a)(ix) [proposed] — Application to trust 
deemed resident in Canada; 128.1(1)(c.1) — Deemed dividend to non-resident corpora- 
tion before it becomes resident in Canada; 131(5.1), (5.2) — Deemed dividend on dis- 
tribution of gain derived from taxable Canadian property by mutual fund corporation; 
139.1(4)(f)(i) — Dividend deemed received on demutualization of insurance corpora- 
tion; 212(1)(b)(xiii), 212(2.1) — Securities lending arrangement — no tax on dividend 
compensation payments and deemed dividends; 212(1)(c)(ii) — Estate or trust income 
derived from capital dividend; 212(13.3)(a) — Authorized foreign bank deemed resi- 
dent in Canada; 212.1, 212.2 — Deemed dividends on surplus strips by non-resident; 
213(1) — Where tax not payable; 214(1) — No deductions; 214(3)(a) — Deemed pay- 
ments; 215(1), (1.1) — Requirement to withhold and remit; 218.3(2)(c) — Withhold- 
ing tax on mutual fund distributions to non-residents; 219 — Branch tax: 227(10), 
(10.1) — Assessment; 250(5) — Anti-avoidance rule re corporate residence; 257 — 
Formula cannot calculate to less than zero; Canada-U.S. Tax Treaty:Art. X — Taxation 
of dividends. 

Selected Cases [Subsec. 212(2)]: Placements Serco Liée y. R., [1988] 1 C.T.C. 
213 (FCA) (“Dividend” includes deemed dividend); R. vy. Canada Southern Railway 
Co., [1986] 1 C.T.C. 284 (FCA); leave to appeal to SCC refused (1986), 71 N.R. 402 
(note), (sub nom. Can. Southern Railway Co. y. Canada) (Dividends. reduced by 
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agreement taxable to shareholder/lessee of rolling stock); Hunter Douglas Ltd. y. R., 
[1979] C.T.C. 424 (FCTD) (By yirtue of Canada-Netherlands Tax Convention, no 
withholding tax on dividends to non-residents); Bendix Automotive of Canada Ltd. v. 
R., [1978] C.T.C. 194 (FCA) (Exchange value was basis of withholding tax on share 
dividend to non-resident); Deltona Corporation v. MNR, [1973] C.T.C. 215 (SCC) 
(Dividend paid to non-residents subject to withholding tax); Zehnder & Co. v. MNR, 
[1970] C.T.C. 85 (Exch.) (Dividends paid to non-resident shareholders subject to with- 
holding tax where company resident under general tests of residency). 


Regulations: 202(1)(g) (information return); 805 (where no withholding tax). 


Interpretation Bulletins: IT-66R6: Capital dividends; IT-96R6: Options granted by 
corporations to acquire shares, bonds, or debentures and by trusts to acquire trust units; 
IT-119R4: Debts of shareholders and certain persons connected with shareholders; IT- 
421R2: Benefits to individuals, corporations and shareholders from loans, or debt; IT- 
430R3: Life insurance proceeds received by a private corporation or a partnership as a 
consequence of death; IT-465R: Non-resident beneficiaries of trusts; IT-468R: Man- 
agement or administration fees paid to non-residents. See also at end of s. 212. 


Information Circulars: 77-16R4: Non-resident income tax; 88-2 Supplement, para. 
7: General anti-avoidance rule — section 245 of the Income Tax Act. 


1.T. Technical News: 14 (meaning of “credited” for purposes of Part XIII withhold- 
ing tax). 

Transfer Pricing Memoranda: TPM-02: Repatriation of funds by non-residents — 
Part XIII assessments. 


Forms: NR4: Statement of amounts paid or credited to non-residents of Canada; NR4 
Summ: Return of amounts paid or credited to non-residents of Canada; NR4(OAS): 
Statement of OAS pension paid or credited to non-residents of Canada; NR601: Non- 
resident ownership certificate — withholding tax; NR602: Non-resident ownership cer- 
tificate — no withholding tax; NR603: Remittance of non-resident tax on income from 
film or video acting services; T2 SCH 19: Non-resident shareholder information; 
T1136: OAS return of income; T4061: Non-resident withholding tax guide. 


Proposed Addition — 212(2.1) 


(2.1) Exempt dividends — Subsection (2) does not apply to.an - 
amount paid or credited, by a borrower, under a securities lending 
arrangement if > 


(a) the amount is deemed by subparagraph 260(8)(c)(i) to be a 
dividend; 


(b) the securities lending arrangement was entered into by the — 
borrower in the course of carrying on a business outside Can- 
ada; and 


(c) the security that is transferred or lent to the borrower under 
the securities lending arrangement is a share of a class of the 
capital stock of a non-resident corporation. _ _ 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
177(9). will add subsec. 212(2.1), applicable to securities lending arrangements en- 
tered into after May 1995, except that in its application to arrangements made before 
2002, the reference to “subparagraph 260(8)(c)(i)” in para. 212(2.1)(a) is to be read 
as “subparagraph 260(8)(a)G)”. - j 
Technical Notes: New subsection 212(2.1) is added to exempt from Part XIII tax _ 
certain dividend compensation payments made to a non-resident by a Canadian se- 
curities borrower under a securities lending arrangement if 


* the payments were deemed to be dividends by subparagraph 260(8)(c)(); 


* the payments were made by the borrower in the course of carrying on its busi- 
ness outside of Canada; and 


+ the borrowed securities were issued by a non-resident issuer. 
Letter from Dept. of Finance, February 18, 2002: 
Dear [xxx] 2 


[am writing in reply to your email message of December 3, 2001 to Joseph Lam of 
this Division regarding the application of paragraph 260(8)(a) and Part XIII of the — 
Income Tax Act (the “Act’). as — 
In your email, you describe a situation where a Canadian resident financial institu- 
ion, In the course of carrying on its business outside Canada through foreign — 
branches and, indirectly, through foreign subsidiaries, borrows or acquires shares is- — 
sued by a non-Canadian issuer in a transaction with an arm’s length non-resident and 
the Canadian financial institution makes a “dividend compensation payment” to the 
non-resident. You represent that the transaction satisfies the definition of “securities 
lending arrangement” in section 260 of the Act, and, as it is fully collateralized, the 


payment is deemed to be a dividend for the purposes of Part XIII by virtue of para- 
graph 260(8)(a). L _ 


We recognize that under certain circumstances there should be, in policy terms, no 
Canadian non-resident withholding tax on dividend compensation payments made by 
a foreign branch of a Canadian financial institution. in the course of carrying on its 
business outside Canada, to a non-resident. Consequently, we are prepared to recom- 
mend amendments to the Act to exempt from Canadian non-resident withholding tax 
payments that are deemed to be dividends by virtue of paragraph 260(8)(a), where 
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the payments are made pursuant to a securities lending arrangement entered into in 
the course of carrying on a business outside Canada, the securities lent or sold are — 
securities of a foreign issuer, and the securities lender is at arm’s length with the 
Canadian securities borrower. In addition, we are prepared to recommend that the 
amendments apply to securities lending arrangements entered into after May 1995, 


While we cannot provide assurance that the Minister will accept our recommenda- 
tions, we intend to include measures along the line described above in the next pack- 
age of income tax technical amendments. s 


We trust that the above satisfies your requirements. — 


Yours sincerely, — 


Brian Ernewein — — : 
Director, Tax Legislation Division, Tax Policy Branch 


(3) Replacement obligations — For the purpose of subpara- 
graph (1)(b)(vii), an obligation (in this subsection referred to as the 
“replacement obligation”) issued by a corporation resident in Can- 
ada wholly or in substantial part and either directly or indirectly in 
exchange or substitution for an obligation or a part of an obligation 
(in this subsection referred to as the “former obligation’) shall, 
where 


(a) the replacement obligation was issued 


(i) as part of a proposal to, or an arrangement with, its credi- 
tors that was approved by a court under the Bankruptcy and 
Insolvency Act, 


(ii) at a time when all or substantially all of its assets were 
under the control of a receiver, receiver-manager, sequestra- 
tor or trustee in bankruptcy, or 


(iii) at a time when, because of financial difficulty, the issu- 
ing corporation or another corporation resident in Canada 
with which it does not deal at arm’s length was in default, or 
could reasonably be expected to default, on the former 
obligation, 


(b) the proceeds from the issue of the replacement obligation can 
reasonably be regarded as having been used by the issuing cor- 
poration or another corporation with which it does not deal at 
arm’s length in the financing of its active business carried on in 
Canada immediately before the time when the replacement obli- 
gation was issued, and 


Proposed Repeal — 212(< 
Application: The July 18, 2005 draft legislatio 
177(10), will repeal para. 212(3)(b), applicable to repl. 
2000. _ . oo. 
Technical Notes: Among the exceptions to the imposition of tax sr Part XIII of 
the Act on interest is one found in subparagraph 212(1)(b)(vii) for interest paid by a 
corporation resident in Canada on its medium- and long-term arm’s length debt. Sub- 
section 212(3), which applies for the purpose of subparagraph 212(1)(b)(vii), allows a 
corporation in certain circumstances of financial difficulty to treat a debt obligation that 
replaces another as having been issued when that other obligation was issued. The cir- 


cumstances in which this is possible are set out in paragraphs 212(3)(a) to (c). Para- 
)(b) requires that, for the subsection to apply. it must be possible to regard 
the proceeds of the replacement borrowing as being used in financing an active busi- 


graph 212(3)(b) requ 


ness that was carried Canada, by the issuing company or one with which it does 
not deal at arm’s lengtl 
There is no clear basis i 


212(3)(b) is repealed for replacement debt obligations that are issued after 2000. - 


Letter from Dept. of Finance, June 11, 2001: 
Dear [xxx] 


I am writing in response to your fax of June 6, 2001, regarding paragraph 212(3)(b) of 
the Income Tax Act (the “Act”). [xxx] : : 


Paragraph 212(1)(b) of the Act imposes withholding tax on interest paid or credited by 
a person resident of Canada to a non-resident, subject to a number of exceptions. 
Among these exceptions is the “long-term debt” rule in subparagraph 212(1)(b)(vil): in 
very broad terms, interest on corporate debt with a term of 5 years or longer is exempt 
from tax. : 


In 1994, the Act was amended to facilitate refinancing in certain cases of financial 
difficulty. The principle behind the amendment was that in such cases, replacing a 
long-term debt obligation that benefited from subparagraph (vil) ought not to cause 
withholding tax to apply. The new rule is found in subsection 212(3) of the Act. Para- 
graph 212(3)(b) requires that, for the subsection to apply, it must be possible to regard 
the proceeds of the replacement borrowing as being used by the issuing corporation (or 
a corporation with which it does not deal at arm’s length) in financing an active busi- 
ness carried on in Canada immediately before the replacement obligation was issued. 


mediately before the replacement obligation was issued. 
ax policy for this requirement. The condition in paragraph. 


S. 212(5) 


As | understand it, [xxx] happens not to carry out most of its operations in Canada. 
Instead, the company is present, through its subsidiaries, in a number of foreign coun- 
tries. This may make it difficult for [xxx] to meet the paragraph 212(3)(b) requirement. 


Brian Emewein 
_ Director, Tax Legislation Division, Tax Policy Branch 
[Virtually identical letter issued May 28, 2002 to another person — ed.] 


(c) all interest on the former obligation was (or would be, if the 
person to whom that interest was paid or credited were non-resi- 
dent) exempt from tax under this Part because of subparagraph 
(1)(b)(vit), 
be deemed to have been issued when the former obligation was 
issued. 
History: Subsec. 212(3) added by 1994, c. 21, subsec. 97(4), applicable to replace- 
ment obligations issued after June 1993: 


Interpretation Bulletins: IT-361R3: Exemption from Part XIII tax on interest pay- 
ments to non-residents. 


(4) Interpretation of “management or administration fee or 
charge” — For the purpose of paragraph (1)(a), “management or 
administration fee or charge” does not include any amount paid or 
credited or deemed by Part I to have been paid or credited to a non- 
resident person as, on account or in lieu of payment of, or in satis- 
faction of, 


(a) a service performed by the non-resident person if, at the time 
the non-resident person performed the service 


(i) the service was performed in the ordinary course of a bus- 
iness carried on by the non-resident person that included the 
performance of such a service for a fee, and 


(ii) the non-resident person and the payer were dealing with 
each other at arm’s length, or 


(b) a specific expense incurred by the non-resident person for 
the performance of a service that was for the benefit of the 
payer, 
to the extent that the amount so paid or credited was reasonable in 
the circumstances. 
Selected Cases [subsec. 212(4)]: Peter Cundill & Associates Ltd. v. Canada, 
[1991] 2 C.T.C. 221 (FCA) (Fees paid by Canadian corporation to Bermuda subsidiary 
taxable, not at arm’s length since both corporations controlled by same “mind’”’); 
Windsor Plastic Products Ltd. y. R., [1986] 1 C.T.C. 331 (FCTD) (Withholding tax 
payable where management company not dealing at arm’s length). 


Interpretation Bulletins: IT-468R: Management or administration fees paid to non- 
residents. See also at end of s. 212. 


(5) Motion picture films — Every non-resident person shall pay 
an income tax of 25% on every amount that a person resident in 
Canada pays or credits, or is deemed by Part I to pay or credit, to 
the non-resident person as, on account or in lieu of payment of, or 
in satisfaction of, payment for a right in or to the use of 


(a) a motion picture film, or 


(b) a film, video tape or other means of reproduction for use in 
connection with television (other than solely in connection with 
and as part of a news program produced in Canada), 


that has been or is to be used or reproduced in Canada. 


Proposed Amendment — 212(5) closing words 
that has been, or is to be, used or reproduced in Canada to the 
extent that the amount relates to that use or reproduction. 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
177(12), will amend the closing words of subsec. 212(5) to read as above, applicable 
to 2000 et seq. 
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Technical Notes: Subsection 212(5) applies tax under Part XIII to, in general - 
terms, any amount that a person resident in. Canada pays to a non-resident persor 
a _ in or to the use of a motion picture film « or vide ) product that has Dect or is to. 


pose tax. ‘only to the extent that the amount 
duction of the product in Canada. : 


Related Provisions: 212(1)(d) __. Withholding tax — royalties; 214(1) — No de- 
duction; 215(1) — Requirement to withhold and remit. 

Selected Cases [subsec. 212(5)]: CBS/Fox Co. v. Canada, [1996] | C.T.C. 3 
(FCTD) (Motion picture film includes video tape); MCA Television Ltd. v. Canada, 
[1994] 2 C.T.C. 148 (FCTD) (Motion picture films did not include films for television 
purposes under Canada-US Tax Convention); Twentieth Century Fox Film Corp. v. R., 
[1985] 2 C.T.C. 328 (FCTD) (Payments by Canadian branch for right to use motion 
picture not subject to withholding tax where included in non-resident’s income from 
business in Canada); Vauban Productions v. R., [1979] C.T.C. 262 (FCA) (Payments 
for lease of rights to use motion picture subject to withholding tax). 


Regulations: 202(1)(h) (information return). 


Forms: NR4: Statement of amounts paid or credited to non-residents of Canada; NR4 
Summ: Return of amounts paid or credited to non-residents of Canada. 


(5.1) Acting services — Notwithstanding any regulation made 
under paragraph 214(13)(c), every person who is either a non-resi- 
dent individual who is an actor or that is a corporation related to 
such an individual shall pay an income tax of 23% on every amount 
paid or credited, or provided as a benefit, to or on behalf of the 
person for the provision in Canada of the acting services of the ac- 
tor in.a film or video production. 

Related Provisions: 115(2.1) — Actor’s income not considered earned in Canada 
unless election made; 115(2.2) — Where corporation makes payment to actor in later 
year, 150(1)(a)(i)(B) — No requirement for actor to file Canadian tax return; 153(1)(a), 
(g) — No Part I withholding on payments to actor; 212(5.2) — Relief from double tax 
on corporation payment; 212(5.3)— Reduction in withholding for undue hardship: 
212(13.1)(a.1) — Where payor is a partnership; 215(1) — Payor’s requirement to with- 
hold and remit tax; 216.1 — Election by actor to be taxed under Part I. 
Regulations: 202(1.1) (information return). 


Remission Orders: Maniganses, Festival International des arts de la Marionette 
Remission Order, P.C. 2005-708 (waiver of tax not withheld on payments to interna- 
tional puppet troupes). 


(5.2) Relief from double taxation — Where a corporation is lia- 
ble to tax under subsection (5.1) in respect of an amount for acting 
services of an actor (in this subsection referred to as the “corpora- 
tion payment”) and the corporation pays, credits or provides as a 
benefit to the actor an amount for those acting services (in this sub- 
section referred to as the “actor payment”), no tax is payable under 
subsection (5.1) with respect to the actor payment except to the ex- 
tent that it exceeds the corporation payment. 


(5.3) Reduction of withholding — If the Minister is satisfied 
that the deduction or withholding otherwise required by section 215 
from an amount described in subsection (5.1), would cause undue 
hardship, the Minister may determine a lesser amount to be de- 
ducted or withheld and that lesser amount is deemed to be the 
amount so required to be deducted or withheld. 

Related Provisions: 153(1.1) — Parallel rule for withholding generally. 

History: Subsecs. 212(5.1),to (5.3) added by 2001, c. 17, subsec. 173(3), applicable to 
amounts paid, credited or provided after 2000. 


Forms: T1213: Request to reduce tax deductions at source. 


(6) Interest on provincial bonds from wholly-owned sub- 
sidiaries — Where an amount described by subsection (1) relates 
to interest on bonds or other obligations of or guaranteed by Her 
Majesty in right of a province or interest on bonds or other obliga- 
tions provision for the payment of which was made by a statute of a 
provincial legislature, the tax payable under subsection (1) is 5% of 
that amount. 


Related Provisions: 212(7) — Application of subsec. 212(6): 240(1) — Taxable 
and non-taxable obligations defined. 


(7) Where subsec. (6) does not apply — Subsection (6) does 
not apply to interest on any bond or other obligation described 
therein that was issued after December 20, 1960, except any such 


investment corporation; certain art 


ee: for these. trusts, subsectio 21209) is : amended 0 provide ia 
dends or interest would not have be i 


‘Income Tax Act 


bond or other obligation for the issue of which arrangements were 
made on or before that day with a dealer in securities, if the exis- 
tence of the arrangements for the issue of the bond or other obliga- 
tion can be established by evidence in writing given or made on or 
before that day. 

Related Provisions: 212(8)— Bonds issued in exchange for earlier bonds. 


(8) Bonds issued after December 20, 1960 in exchange for 
eariier bonds — For the purposes of this Part, where any bond, 
except a bond to which clause (1)(b)(ii)(C) applies, was issued after 
December 20, 1960 in exchange for a bond issued on or before that 
day, it shall, if the terms on which the bond for which it was ex- 
changed was issued conferred on the holder thereof the right to 
make the exchange, be deemed to have been issued on or before 
December 20, 1960. 

Interpretation Bulletins: [T-360R2: Interest payable in a foreign currency. See also 
at end of s. 212. 


(9) Exemptions — Where 


(a) a dividend or interest is received by a trust from a non-resi- 
dent-owned investment corporation, 


(b) an amount (in this subsection referred to as the “royalty pay- 
ment’) is received by a trust as, on account of, in lieu of pay- 
ment of or in satisfaction of, a royalty on or in respect of a copy- 
right in respect of the production or reproduction of any literary, 
dramatic, musical or artistic work, or 


(c) interest is received by a mutual fund trust maintained prima- 
rily for the Dene i of non-resident pee ie 


ent, to which the perintend 
nancial institutions is a pany, established it 
guidelines issued i the: cial ac relating to reinsuran 


Anglican: The ‘July 18, 2005 draft legislation (Part 2 ee Subarc, 
1702) Ww iis add bad, ee applicable to amounts pag or credited after 2000 


Pechalcal Netce. Subsection 21209) provides an exemption fom ace oe tax 
ae Part XH of the Act vo Popes | to certain amounts of a trust’s income that ar 


wise be cue to witoholeag tax under ‘paragraph 212(1)(c).. ‘The exemption ¢ 
rently applies only in respect of amounts that are attrib table to income | 
the form of: dividends or interest 


royalties; and interest, where sete is a 
mutual fund maintained primarily for the benefit of non-resident ae If no Pe : 
XIII tax would have been payable with resp ; 
if they had been paid directly to the beneficiary, 


dibocict 2 1200) is «athented to add a fourth type o 
oe De certain circumstances, ope 


earned : 
them directly, they may be distributed to the non-resident free of Part a fax. 


Letter from Dept. of ne. June 8, 2¢ 
Dear [xxx] 


Thank you for your letter of F Februaty 28, 2001. ‘concerning the. application of non- 
resident withholding tax under pa Act 
“Act’) in the context of reinsurance trusts required t i 
stances under guidelines ne by the Office of the Superintendent of Fir ancial In- 
stitutions (OSFD). 


The issue arises when a ie insurance compe In) 
OSFI cedes insurance risks to a non-resident 
OSFI. OSFI’s Guideline A dealing \ 
oe es such * Lae reinsura 


The primary method of providing such cane is for de: reinsurer to enter into a 
reinsurance trust arrangement, supervised by OSFI, in which assets are placed in a 


1364 


Part XII — Tax on Non-Resident’s Income from Canada S. 212(13)(g) 


Canadian trust, to be available to meet the reinsurer’s liability to the primary insurer 
under the reinsurance arrangement. Since the principal amount of the assets of the 
trust normally must be sufficient to meet the potential reinsurance liability, the rein- 
surance trust agreement generally provides that any income realized on the assets in 


the trust — usually government securities — is immediately payable to the reinsurer. 


Where the reinsurer is non-resident, even if interest on the underlying assets would 
normally be free of withholding tax if held directly — as in the case. of government . 
bonds — interest inco ble to the reinsurer will normally be subject to tax _ 


deems mts pai 
paid as trust incom 
212(9) provides that - e 
212()(c) if the underlying payment received by the trust would not have been subject _ 


less of their source. By way of exception, subsection — 


fied cases, however, covers the present situation. 


to withholding tax if ‘it had been paid directly to the non-resident. None of the speci- _ 


Given the regulatory role performed by reinsurance trusts, we 
subsection 212(9) of the Act be extended to interest received byatr 


a reinsurance trust agreement to which OSFI is a party e dance 


with OSFI’s guidelines relating to reinsurance arrangement: 
surers, We will recommend that this amendment be effe 
credited to a non-resident person after 2000 as income of 
While I cannot give any assurance that the Minister 
recommendation in this regard, I hope that this statement 


Tf you have any further questions with respect to this issue, please 
Purdy of the Tax Legislation Division at 996-0602, 


Yours sincerely, 


BranEmewein 
Director, Tax Legislation Division, Tax Policy Branch _ 


distribution of trust income. Subsection 212(11) 
0 a person beneficially interested in a trust to be 


specified cases, no tax is payable under paragraph — 


Related Provisions: 107(5) — Distribution to non-resident; 248(25) — Meaning of 
“beneficially interested”. 


History: Subsec. 212(11) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
174(3), applicable to amounts paid or credited after July 13, 1990. Subsec. 212(11) 
formerly read: 


(11) Where an amount has been paid or credited by a trust or estate to a benefici- 
ary or other person beneficially interested therein (otherwise than on a distribu- 
tion or payment of capital), it shall, regardless of the source from which the trust 
or estate derived it, be deemed, for the purpose of paragraph (1)(c) and without 
limiting the generality that paragraph, to have been paid or credited as income of 
the trust or estate. 

Interpretation Bulletins: IT-465R: Non-resident beneficiaries of trusts. See also list 

at end of s. 212. 


(11.1), (11.2) [Repealed under former Act] 


(12) Deemed payments to spouse, etc. — Where by reason of 
subsection 56(4) or (4.1) or any of sections 74.1 to 75 of this Act or 
section 74 of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, there is included in computing a taxpayer’s 
income under Part I for a taxation year an amount paid or credited 
to a non-resident person in the year, no tax is payable under this 
section on that amount. 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 

Interpretation Bulletins: IT-369R: Attribution of trust income to settlor; IT-438R2: 


Crown charges — resource properties in Canada; IT-440R2: Transfer of rights to in- 
come. See also at end of s. 212. 


(13) Rent and other payments — For the purposes of this sec- 
tion, where a non-resident person pays or credits an amount as, on 


and a particular amount is paid or credited to a non-resident person | account or in lieu of payment of, or in satisfaction of, 


as income of or from the trust and can reasonably be regarded as 
having been derived from the dividend, interest or royalty payment, 
as the case may be, no tax is payable because of paragraph (1)(c) as 
a consequence of the payment or crediting of the particular amount 
if no tax would have been payable under this Part in respect of the 


(a) rent for the use in Canada of property (other than property 
that is rolling stock as defined in section 2 of the Railway Act), 
(b) a timber royalty in respect of a timber resource property or a 
timber limit in Canada, 


dividend, interest or royalty payment, as the case may be, if it had (c) a payment of a superannuation or pension benefit under a 
been paid directly to the non-resident person instead of to the trust. registered pension plan or of a distribution to one or more per- 


Related Provisions: 104(10)— Where property owned for non-residents 
104(11) — Dividend received from non-resident-owned investment corporation 
134.1 — Transitional rule re elimination of NROs. 


; sons out of or under a retirement compensation arrangement, 
: (d) a payment of a retiring allowance or a death benefit to the 
extent that the payment is deductible in computing the payer’s 


History: Subsec. 212(9) amended by 1998, c. 19, subsec. 216(2), applicable to taxable income earned in Canada, 


amounts paid or credited after April 1995 to non-resident persons. Subsec. 212(9) for- 


merly read: 


(9) No tax is payable under paragraph (1)(c) on an amount paid or credited to a 
non-resident person as income of or from a trust if it may reasonably be regarded 
as having been derived from 


(a) dividends or interest received by the trustee from a non-resident-owned 
investment corporation, or 


(b) amounts received as, on account or in lieu of payment of, or in satisfac- 
tion of a royalty on or in respect of a copyright in respect of the production 
or reproduction of any literary, dramatic, musical or artistic work, 


on which no tax would have been payable under this Part if they had been paid 
by the non-resident-owned investment corporation or person paying the amounts 
in respect of copyright to the non-resident person instead of to the trustee. 


Interpretation Bulletins: IT-465R: Non-resident beneficiaries of trusts. See also lis 
at end of s. 212. 


(e) a payment described in any of paragraphs (1)(k) to (n), (q) 
and (v), or 

(f) interest on any mortgage, hypothecary claim or other indebt- 
edness entered into or issued or modified after March 31, 1977 
and secured by real property situated in Canada or an interest 
therein to the extent that the amount so paid or credited is de- 
ductible in computing the non-resident person’s taxable income 
earned in Canada or the amount on which the non-resident per- 
son is liable to pay tax under Part I, 


Proposed Amendment — 212(13)(f) 


Application: The July 18, 2005 draft legislation (Part 3— bijuralism), subsec. 
57(3), will amend para. 212(13)(f) by substituting “interest therein, or by immovables 


situated in Canada or real rights therein,” for “interest therein’. to come into force on 


t 


Royal Assent. 


(10) Trust beneficiaries residing outside of Canada — Technical Notes: See under 12(4). 


Where all the beneficiaries of a trust established before 1949 reside, 
during a taxation year, in one country other than Canada and all 


Proposed Addition — 212(13)(g) _ 


amounts included in computing the income of the trust for the taxa- (g) an amount to which paragraph (1)(@) applies if that amount 
tion year were received from persons resident in that country, no tax affects, or is intended to affect, in any way whatever, 

is payable under paragraph (1)(c) on an amount paid or credited in (i) the acquisition or provision of property or services in 
the taxation year to a beneficiary as income of or from the trust. 2 Canada ei ae 

Interpretation Bulletins: IT-465R: Non-resident beneficiaries of trusts. See also list (ii) the acquisition or provision is property or nenvices 


at end of s, 212. 


outside Canada by a person resident in Canada, or 


(11) Payment to beneficiary as income of trust — An (iii) the acquisition or provision outside Canada of a taxa- 
amount paid or credited by a trust or an estate to a beneficiary or ble Canadian property, : 

other person beneficially interested therein shall be deemed, for the | Application: The July 18, 2005 draft legislation (Part 2 — technical), subsee. 
purpose of paragraph (1)(c) and without limiting the generality | 177(14), will add para. 212(13)(g), applicable to amounts paid or credited after Octo- 
thereof, to have been paid or credited as income of the trust or es- | ber 7, 2003. 3 Hien 

tate, regardless of the source from which the trust or estate derived | Technical Notes: Subsection 212(13) imposes non-resident withholding tax on 


it. 


certain payments made by one non-resident to another non-resident. Subsection 
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/ aes withhold- 
strictive covenai 


212(13) is amended to add new paragraph (g), wi € 
ing tax on amounts paid or credited S a non-resident for 


resident i in Canada, : - 


* the acquisition or provision uti of Canela of a taxable Canadian property. 


the non-resident person shall be deemed in respect of that payment 
to be a person resident in Canada. 

Related Provisions: 13(21) — Timber resource property defined; 56.4 — Restric- 
tive covenant rules parallel to 212(13)(g); 248(4.1) — Meaning of “real rights” in 
212(13)(f). 

History: Para. 212(13)(f) amended by 2001, c. 17, subsec. 22 
cary claim, ”, in force June 14, 2001. 


Para. 212(13)(e) amended by 1995, c. 21, subsec. 64(2), applicable to amounts paid or 
credited after October 21, 1994. Para. (e) formerly read: 


6(3), to add **, hypothe- 


(e) a payment described in any of paragraphs (1)(k) to (n) and (q), or 
Regulations: 202(4) (information return). 


(13.1) Application of Part XIll tax where payer or payee is a 
partnership — For the purposes of this Part, other than section 
216, 


(a) where a partnership pays or credits an amount to a non-resi- 
dent person, the partnership shall, in respect of the portion of 
that amount that is deductible, or that would but for section 21 
be deductible in computing the amount of the income or loss, as 
the case may be, referred to in paragraph 96(1)(f) or (g) if the 
references therein to “a particular place” and “that particular 
place” were read as references to “Canada”, be deemed to be a 
person resident in Canada; 


(a.1) where a partnership pays, credits or provides to a non-resi- 
dent person an amount described in subsection (5.1), the partner- 
ship is deemed in respect of the amount to be a person; and 


(b) where a person resident in Canada pays or credits an amount 
to a partnership (other than a Canadian partnership within the 
meaning assigned by section 102), the partnership shall be 
deemed, in respect of that payment, to be a non-resident person. 
Related Provisions: 212(13.3)(b) — Authorized foreign bank deemed resident for 
purposes of meaning of “Canadian partnership” in para. (b); 227(15) — Partnership in- 
cluded in “person”. 
History: Para. 212(13.1)(a.1) added by 2001, 
amounts paid, credited or provided after 2000. 
Selected Cases [subsec. 212(13.1)]: Randall v. R., [1985] 1 C.T.C. 268 (FCTD) 


(Partner, not actively participating in operation of eens but participating in profits, 
taxable as non-resident carrying on business in Canada). 


c. 17, subsec. 173(4), applicable to 


Regulations: 202(5) (information return). 


Interpretation Bulletins: IT-81R: Partnerships — income of non-resident partners. 
See also at end of s. 212. 


(13.2) Application of Part XIll tax where non-resident 
operates in Canada — For the purposes of this Part, where in a 
taxation year 


(a) a non-resident person whose business was carried on princi- 
pally in Canada, or 


(b) a non-resident person who 
(1) manufactures or processes goods in Canada, 


(ii) operates an oil or gas well in Canada or extracts petro- 
leum or natural gas from a natural accumulation thereof in 
Canada, or 


(iil) extracts minerals from a mineral resource in Canada 


pays or credits an amount (other than an amount to which subsec- 
tion (13) applies) to another non-resident person, the first-men- 
tioned non-resident person shall be deemed, in respect of the por- 
tion of that amount that was deductible in computing that person’s 
taxable income earned in Canada for any taxation year, to be a per- 
son resident in Canada. 
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a3. 33) “Application 
operates in Canada. 
lar non-resident ies 


dian i income source. The p 
resident has. 
puting that income eas, 
ada’) a payment to another non- 
saad of Part XIll ta 


payment c carries on business principally i in. Canada, manufacture ir processes good 
in Canada or carries out any of various resource acti 

the rule does not explicitly link ¢ Si 

payment: it can be read as oT 
the particular business or a : 


tTespect of tre 
businesses or ee protected properties (as Seance | in subsection a 


Letter from Dept. of Finance, May 1 
KPMG LLP, Montréal, Québec 
Dear Mr. [xxx] | 


Tam writing in response to your letter of é Febrdnty 25, 2003, to Lawrence Purdy a 
this Division. In that letter, you identify a concern with the effective date that has 
been proposed, in the December 2002 draft technical amendments, : 
subsection 212(13.2) of the Income Tax Act, The question you raise is an ete : 
one, and { appreciate your patience in awaiting this reply. 


Subsection 2) xu 13.2) treats certain esident pers hough: the 
in Canada. for purposes of the non-resident withhold: ¢ tax applied by. Part XII of 
the Act. Specifically, the provision in its current form applies 
son who either carries on business principally in Canada, manufactures or processes: 
goods here, or extracts Canadian mineral or oil and gas resources, and makes a pay- 
ment to another non-resident that i is deductible in computing the payer” S ve in- 
come earned in Canada. Where it applies, the subse: 

dent in Canada in respect of the Poyment with the 1 resu 
required to be withheld. a 


The draft technical amendments released ie) : 
this deeming rule to any non-resident who pays to another n resident an amou 
that is deductible i in computing the payer’s taxable income earned in Canada from a 
Source that is neither a treaty-protected business nor a tre. 
practical matter, this would make tion 212(13, 
non-resident who carries on business in Canada — provided, in the case of aresident — 

ty, that the business is carried 


I gather from your letter that you do. not question the policy basis. for his amend- 
ment, but rather its entry into fo: : ndm - 
amounts paid or credited < after December + 20, 2002. ° ggest that this ay Impose 
an inappropriate burden on a non-resident wee ae already obliged to pay to another 
non-resident an amount — h as interest 
Had it known when it neg v thholding tax could apply, the bo 
rower (who may be required to spare the lender any Canadian tax effect) might have 
structured the borrowing to confon the exception in subparagraph 2 12(1 \b)vi), 
or might have borrowed from a C an lender. Th 
loan now could be costly and a both Partie 
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While I can, as you know, offer no assurance that the Minister of Finance of Parlia- 
ment as a whole will accept our recommendation, I trust that our intentions in this 
regard respond to your concerns. ' Pye, : 


Yours sincerely, 


Brian Ernewein . 
Director, Tax Legislation Division, Tax Policy Branch _ 
Letter from Dept. of Finance, September 30, 2003: 
Dearie] 1 . oo — 
Iam writing in respo , your letter of August 27, 2003, to Lawrence Purdy of this — 
Division. In that letter you refer to a comfort letter dated May 14, 2003 regarding the _ 
December 2002 proposed amendment to subsection 212(13.2) of the Income Tax Act. 
In our May 14 letter we stated that we would recommend that the version of the — 
amendment that is submitted to Parliament apply the change to amounts paid under _ 
obligations entered into after December 20, 2002. The specific example we re- 
sponded to concemed a debt obligation. You have asked us to confirm that the pro-_ 
posed grandfathering will apply to any obligation entered into ecemiber — 
20, 2002, and not be restricted to debt obligations. _ 
We confirm that we intend to recommend that the propose 
any obligation entered into on or before December 20, 200: 
debt obligations. Therefore, as set out in your letter, r 
corporation pursuant to a trademark licence agreement 
cember 20, 2002 are not intended to be subject to the 


While we can, as you know, offer no assurance that the Mini 
ment as a whole will accept our recommendations, we trust th 
regard respond to your concerns. — _ 


Yours sincerely, 


Brian Ernewein _ : 
Director, Tax Legislation D 


ivision, Tax Policy Branch 
Regulations: 202(6) (information return). 
(13.3) Application of Part XIll to authorized foreign bank — 


An authorized foreign bank is deemed to be resident in Canada for 
the purposes of 


(a) this Part, in respect of any amount paid or credited to or by 
the bank in respect of its Canadian banking business; and 


(b) the application in paragraph (13.1)(b) of the definition “Ca- 
nadian partnership” in respect of a partnership interest held by 
the bank in the course of its Canadian banking business. 


Proposed Amendment — 212(13.3) - 

. by authorized foreign 
Letter from Dept. of Finance, July 13, 2001: 
Dear [xxx] _ . 


ames Greene, formerly of 
this Division, regarding the Income Tax Act's recently-enacted rules for the taxation of 
foreign bank branches. Although your letter raises several different questions, includ- 
ing matters of administration as well as of policy and legislative design, | understand 
from subsequent contacts with your colleague [xxx] that the most pressing issue for 
you and your clients at this time relates to non-resident withholding tax. I propose, 
therefore, in this reply to address only that point, reserving your other questions for 
further consideration. —s_—> : LL 


On the issue of the obligation to withhold amounts on account of tax, you identify three 
areas of concern. The first is with respect to the payment by a resident of Canada to an 
authorized foreign bank of an amount, such as interest, that would ordinarily be subject 
to tax under Part XIII of the Act. Under new subsection 212(13.3) of the Act, the bank 
is deemed to be resident in Canada for this purpose — and the payer need not withhold 
tax — provided the interest is “in respect of (the bank’s) Canadian banking business.” 
You point out that it is not clear how the Canadian-resident payer will know whether 
this test is met, given that the payer can be expected to have only limited information 
about the bank’s operations. You ask whether provisions comparable to Regulations 
800 to 804 (which apply to non-resident insurers) might be contemplated, under which 
the bank itself, rather than those making payments to it, would be responsible for any 
tax arising under Part XIII. 


A second, related point concerns the withholding obligations that may arise, under Part 
I of the Act and Regulation 105, in respect of payments made by a resident of Canada 
to an authorized foreign bank for services provided by the bank. Although there is no 
rule deeming the bank to be resident in Canada, many of the considerations that led to 
such a rule in the context of Part XIII tax are relevant here as well; the bank’s business 
is carried on in Canada, and a person making a payment to the bank cannot always be 
presumed to know the details of the bank’s situation. 


Third, you ask whether we anticipate recommending that the withholding and clearance 
obligations under section 116 of the Act, which generally apply where a non-resident 
disposes of taxable Canadian property, not apply in respect of property held in an au- 
thorized foreign bank’s Canadian banking business. 


I am writing in response to your letter of May 3, 2001 to J 


S. 212(15) 


On each of these three points the current requirements, as they apply to the Canadian 
business of an authorized foreign bank, do seem in policy terms excessive. It is there- 
fore our general intention to propose that the requirements be moderated. Although the 


‘Reg, 105(2)(b) —- ed.]. Finally, the definition “excluded property” in sec- 
d anded to cover property held by an authorized foreign bank in the 
ts Canadian banking business: such a change could be made 
efinition itself [this has been done: see 116(6)(f) — ed.} or in 


8 On these points are subject to further refinement, and I can offer no 
assurance that the Minister will accept our recommendations, we expect that measures 
along the general lines I have described will be included in the next package of draft 
technical amendments. This is currently scheduled for release later this year. The 
changes would apply after June 27, 1999, to coincide with other aspects of the taxation 
rules for authorized foreign banks. — Cl 
Yours sincerely, 


_ Bran Emewein 
Director, Tax Legislation Divisio 


Related Provisions: 94.1(2)(t) — Authorized foreign bank deemed resident in Can- 
ada for foreign investment entity rules; 218.2 — Branch interest tax on authorized for- 
eign banks. 


History: Subsec. 212(13.3) added by 2001, c. 17, subsec. 173(5), applicable after June 
2751999: 


(14) Certificate of exemption — The Minister may, on applica- 
tion, issue a certificate of exemption to any non-resident person 
who establishes to the satisfaction of the Minister that 


(a) an income tax is imposed under the laws of the country of 
which the non-resident person is a resident; 


(b) the non-resident person is exempt under the laws referred to 
in paragraph (a) from the payment of income tax to the govern- 
ment of the country of which the non-resident person is a resi- 
dent; and 


(c) the non-resident person is 


(i) a person who is or would be, if the non-resident person 
were resident in Canada, exempt from tax under section 149, 


(ii) a trust or corporation that is operated exclusively to ad- 
minister or provide superannuation, pension, retirement or 
employee benefits, or 


(iii) a trust, corporation or other organization constituted and 
operated exclusively for charitable purposes, no part of the 
income of which is payable to, or is otherwise available for, 
the personal benefit of any proprietor, member, shareholder, 
trustee or settlor thereof. 
Related Provisions: 172(3) — Appeal from refusal to issue certificate, 172(4) — 
Deemed refusal to register; 212(1)(b)(iv) — No withholding tax where certificate of 
exemption; Reg. 6804(1) — Definition of “qualifying entity’ — same conditions; Can- 
ada-U.S. Tax Treaty:Art. XXI:2 — Exemption from cross-border income tax. 


History: Subpara. 212(14)(c)(ii) amended by 1999, c. 22, s. 75, applicable to certifi- 
cates of exemption under the subsec. made after February 23, 1998 except that, with 
respect to applications submitted before 1999, the reference in the subpara. to “oper- 
ated exclusively” shall be read as a reference to “operated principally”. The subpara, 
formerly read: 
(ii) a trust or corporation established or incorporated principally in connection 
with, or the principal purpose of which is to administer or provide benefits 
under, one or more superannuation, pension or retirement funds or plans or any 
funds or plans established to provide employee benefits, or 
1.T. Application Rules: 10(5). 
Information Circulars: 77-16R4: Non-resident income tax. 


Forms: NR6A: Application for certificate of exemption. 


(15) Certain obligations — For the purposes of subparagraph 
(1)(b)(ii), after November 18, 1974 interest on a bond, debenture, 
note, mortgage, hypothecary claim or similar obligation that is in- 
sured by the Canada Deposit Insurance Corporation is deemed not 
to be interest with respect to an obligation guaranteed by the Gov- 
ernment of Canada. 

History: Subsec. 212(15) amended by 2001, c. 17, subsec. 226(4), to add “, hypothe- 
cary claim,”, in force June 14, 2001. 
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Interpretation Bulletins: [T-155R3: Exemption from non-resident tax on interest 
payable on certain bonds, debentures, notes, hypothecs or similar obligations. See also 
at end of s. 212. 


(16) Payments for temporary use of rolling stock — Clause 
(1)(d)(vii)(A) does not apply to a payment in a year for the tempo- 
rary use of railway rolling stock by a railway company to a person 
resident in a country other than Canada unless that country grants 
substantially similar relief for the year to the company in respect of 
payments received by it for the temporary use by a person resident 
in that country of railway rolling stock. 


(17) Exception — This section is not applicable to payments out 
of or under an employee benefit plan or employee trust. 


Interpretation Bulletins: IT-502: Employee benefit plans and employee trusts. See 
also at end of s. 212. 


(18) Return by financial institutions and registered 
securities dealers — Every person who in a taxation year is a 
prescribed financial institution for the purpose of clause 
(1)(b)Gii)(D) or a person resident in Canada who is a registered se- 
curities dealer shall 


(a) within 6 months after the end of the year file with the Min- 
ister a return in prescribed form if in the year the person paid or 
credited an amount to a non-resident person in respect of which 
the non-resident person is, because of clause (1)(b)(iii)(D) or 
subparagraph (1)(b)(xii), not liable to pay tax under this Part; 
and 


(b) on demand from the Minister, served personally or by regis- 
tered letter, file within such reasonable time as may be stipulated 
in the demand, an undertaking in prescribed form relating to the 
avoidance of payment of tax under this Part. 


Related Provisions: 150.1(5) — Electronic filing; 212(19) — Tax on securities trad- 
ers; 248(7)(a) — Mail deemed received on day mailed. 


History: The opening words of subsec. 212(18) amended by 1995, c. 21, subsec. 
73(2), applicable to taxation years that end after May 28, 1993. The opening words 
formerly read: 
(18) Return by financial institution or securities traders — Every person who 
in a taxation year is a prescribed financial institution for the purpose of clause 
(1)(b)(iii)(D) or a person resident in Canada who is registered or licensed under 
the laws of a province to trade in securities shall 


All that portion of subsec. 212(18) preceding para. (b) substituted by 1994, c. 21, sub- 
sec. 97(5), applicable to taxation years that end after May 28, 1993. That portion of the 
subsec. formerly read: 

(18) Return by financial institutions — Every person who in a taxation year is 

a prescribed financial institution for the purposes of clause (1)(b)(iii)(D) shall 


(a) within 6 months from the end of the taxation year file with the Minister a 
return in prescribed form containing prescribed information if in the taxation 
year the person paid or credited an amount to a non-resident person in re- 
spect of which the non-resident person is by virtue of clause (1)(b)(iii)(D) 
not liable to pay tax under this Part; and 
Forms: NR4: Statement of amounts paid or credited to non-residents of Canada; NR4 
Summ: Return of amounts paid or credited to non-residents of Canada: NR601: Non- 
resident ownership certificate — withholding tax; NR602: Non-resident Ownership cer- 
tificate — no withholding tax; T4061: Guide for payers of non-resident tax. 


(19) Tax on registered securities dealers — Every taxpayer 
who is a registered securities dealer resident in Canada shall pay a 
tax under this Part equal to the amount determined by the formula 


365 X29 X(A-B)XC 


where 


A is the total of all amounts each of which is the amount of money 
provided before the end of a day to the taxpayer (and not re- 
turned or repaid before the end of the day) by or on behalf of a 
non-resident person as collateral or as consideration for a secur- 
ity that was lent or transferred under a securities lending ar- 
rangement described in subparagraph (1)(b)(xii), 


Bis the total of 
(a) all amounts each of which is the amount of money pro- 


vided before the end of the day by or on behalf of the tax- 
payer (and not returned or repaid before the end of the day) 
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to a non-resident person as collateral or as consideration for a 
security described in clause (1)(b)(xii)(A) that was lent or 
transferred under a securities lending arrangement, and 


(b) the greater of 


(i) 10 times the greatest amount determined under those 
laws to be the capital employed by the taxpayer at the end 
of the day, and 


Application: The July 18, 2005 draft legislation 
177116), will amend subpara. Sc 
as above, applicable to. securitie 
1993. 


SER 


part on the capital or the margi 
erning the registration or license 0: 


An earlier amendment to suk 


change, to replace rds “th ws” 

in subparagraph (b)(i) of the description of B in the formula (which no longer have _ 
ference to the provincial legislat ‘ 

ties dealers, 


ern the registration or license of s 


(il) 20 times the greatest amount of capital required under 
those laws to be maintained by the taxpayer as a margin 
in respect of securities described in clause (1)(b)(xii)(A) 
at the end of the day, and 


C is the prescribed rate of interest in effect for the day, 


and shall remit that amount to the Receiver General on or before the 
[Sth day of the month after the month in which the day occurs. 


Related Provisions: 212(18) — Return by securities traders; 227(9) — Penalty on 
tax not paid; 227(9.3) — Interest on tax not paid; 257 — Formula cannot calculate to 
less than zero. 


History: The portion of subsec. 212(19) before the formula amended by 1995, .c. 21, 
subsec. 73(3), applicable to securities lending arrangements entered into after May 28, 
1993. That portion formerly read: 


(19) Tax on securities traders — Every taxpayer resident in Canada who is 
registered or licensed under the laws of one or more provinces to trade in securi- 
ties shall pay a tax under this Part equal to the amount determined by the formula 


Subsec. 212(19) added by 1994, c. 21, subsec. 97(6), applicable to securities lending 
arrangements entered into after May 28, 1993. 


Definitions [s. 212]: “active business” —248(1); ‘amateur athlete trust” — 
143.1(1)(a), 248(1); “amount” — 248(1); “annuitant” — 146(1), 146.3(1); “annuity”, 
“authorized foreign bank” — 248(1); ‘“‘arm’s length” — 251(1); “bank” — 248(1), In- 
terpretation Act 35(1); “beneficially interested” — 248(25); “business” — 248(1); 
“Canada” — 255, Interpretation Act 35(1); “Canadian banking business’ — 248(1); 
“Canadian partnership” — 102, 248(1); “capital dividend” — 83(2), 248(1); “capital 
gain” — 39(1)(a), 248(1); “capital property” — 54, 248(1); “class of shares”, “com- 
mon-law partner” — 248(1); “corporation” — 248(1), Interpretation Act 35(1); “corpo- 
real” — Quebec Civil Code art. 899, 906; “credit union” — 137(6), 248(1); “‘custo- 
dian” — 148.1(1); “death benefit” — 248(1); “deferred profit sharing plan” — 147(1), 
248(1); “dividend” — 248(1); “eligible funeral arrangement” — 148.1(1), 248(1); “em- 
ployed”, “employee benefit plan”, “employee trust’””— 248(1); “estate” — 104(1), 
248(1); “Her Majesty” — Interpretation Act 35(1); “identical” — 248(12); “immov- 
able” — Quebec Civil Code art. 900-907: “income-averaging annuity contract” — 
61(4), 248(1); “individual”, “insurer” — 248(1); “legislature” — Interpretation Act 
35(1)"legislative assembly”; “management or administration fee or charge’”” — 212(4); 
“mineral resource”, “Minister”, “NISA Fund No. 2”, “non-resident” — 212(13.3), 
248(1); “non-resident-owned investment corporation” — 133(8), 248(1); “OSFI risk- 
weighting guidelines”, “oil or gas well”, “person”, “prescribed” — 248(1); “prescribed 
rate” — Reg. 4301; “principal amount”, “property” — 248(1); “province” — Interpre- 
tation Act 35(1); “real rights” —248(4.1); “registered education savings plan” — 
146.1(1), 248(1); “registered pension plan” — 248(1); “registered retirement income 
fund” — 146.3(1), 248(1); “registered retirement savings plan” — 146(1), 248(1); 
“registered securities dealer’ — 248(1); “registered supplementary unemployment ben- 
efit plan” — 145(1), 248(1); “regulation” — 248(1); “related” —251(2)-(6); “replace- 
ment obligation” — 212(3); “resident in Canada” — 212(13.3), 250; “retirement com- 
pensation arrangement”, “retiring allowance” — 248(1); “‘securities lending 
arrangement” — 248(1), 260(1); “series” — 248(10); “share”, ‘‘shareholder’’ — 
248(1); “subsidiary wholly-owned corporation”, “superannuation or pension bene- 
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fit” —248(1); “taxable capital gain’ — 38(a), 248(1); “taxable dividend” — 89(1), 
248(1); “taxable income” —,2(2), 248(1); “taxable income eared in) Canada” — 
115(1), 248(1); “taxation year” — 249; “taxpayer”, “timber resource property” — 
13(21), 248(1); “treaty-protected business”, “treaty-protected property” — 248(1); 
“trust” — 104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 

Interpretation Bulletins [s. 212]: IT-88R2: Stock dividends; IT-109R2: Unpaid 
amounts; IT-168R3: Athletes and players employed by football, hockey and similar 
clubs; IT-221R3: Determination of an individual's residence status; IT-280R: Employ- 
ees profit sharing plans — payments computed by reference to profits. See also at be- 
ginning of 212(1). 


212.1 (1) Non-arm’s length sales of shares by non-re- 
sidents — If a non-resident person, a designated partnership or a 
non-resident-owned investment corporation (in this section referred 
to as the “non-resident person”) disposes of shares (in this section 
referred to as the “subject shares”) of any class of the capital stock 
of a corporation resident in Canada (in this section referred to as the 
“subject corporation”) to another corporation resident in Canada (in 
this section referred to as the “purchaser corporation”) with which 
the non-resident person does not (otherwise than because of a right 
referred to in paragraph 251(5)(b)) deal at arm’s length and, imme- 
diately after the disposition, the subject corporation is connected 
(within the meaning that would be assigned by subsection 186(4) if 
the references in that subsection to “payer corporation” and “‘partic- 
ular corporation” were read as “subject corporation” and “purchaser 
corporation”, respectively) with the purchaser corporation, 


(a) the amount, if any, by which the fair market value of any 
consideration (other than any share of the capital stock of the 
purchaser corporation) received by the non-resident person from 
the purchaser corporation for the subject shares exceeds the 
paid-up capital in respect of the subject shares immediately 
before the disposition shall, for the purposes of this Act, be 
deemed to be a dividend paid at the time of the disposition by 
the purchaser corporation to the non-resident person and re- 
ceived at that time by the non-resident person from the pur- 
chaser corporation; and 


(b) in computing the paid-up capital at any particular time after 
March 31, 1977 of any particular class of shares of the capital 
stock of the purchaser corporation, there shall be deducted that 
proportion of the amount, if any, by which the increase, if any, 
by virtue of the disposition, in the paid-up capital, computed 
without reference to this section as it applies to the disposition, 
in respect of all of the shares of the capital stock of the pur- 
chaser corporation exceeds the amount, if any, by which 


(i) the paid-up capital in respect of the subject shares imme- 
diately before the disposition 


exceeds 


(ii) the fair market value of the consideration described in 
paragraph (a), 
that the increase, if any, by virtue of the disposition, in the paid- 
up capital, computed without reference to this section as it ap- 
plies to the disposition, in respect of the particular class of 
shares is of the increase, if any, by virtue of the disposition, in 
the paid-up capital, computed without reference to this section 
as it applies to the disposition, in respect of all of the issued 
shares of the capital stock of the purchaser corporation. 
Related Provisions: 54‘proceeds of disposition”(k) — Exclusion of deemed divi- 
dend from proceeds; 84(7)—— When dividend payable; 84.1 — Similar rule for re- 
sidents of Canada; 186(7) — Interpretation of “connected”; 212.1 —- Deemed dividend 
on surplus strip to non-resident; 212.2 — Deemed dividend on surplus strip’ to non- 
resident insurer. 
History: The opening words of subsec. 212.1(1) amended by 1999, c. 22, subsec. 
76(1), applicable after February 23, 1998. The opening words formerly read: 
(1) Where a non-resident person or a non-resident-owned investment corporation 
(in this section referred to as the “non-resident person”) disposes of shares (in 
this section referred to’as the “subject shares”) of any class of the capital stock of 
a Canadian corporation (in this section referred to as the “subject corporation’) 
to another Canadian. corporation (in this section referred to as the “purchaser 
corporation”), with which the non-resident person does not (otherwise than by 
reason of a right referred to in paragraph 251(5)(b)) deal at arm’s length and, 
immediately after the disposition, the subject corporation is connected (within 
the meaning of subsection 186(4), on the assumption that the references therein 


S. 212.1(3)(d)) 


to “payer corporation” and “particular corporation” were read as “subject corpo- 
ration” and “purchaser corporation”, respectively) with the purchaser 
corporation, 
Selected Cases [subsec. 212.1(1)]: Placements Serco Ltée v. R., [1988] 1 C.T.C. 
213 (FCA) (“Deemed dividend” includes transaction without actual transfer of funds). 
Interpretation Bulletins: See at end of s. 212.1. 


Information Circulars: 77-16R4: Non-resident income tax. 


(2) Idem — In computing the paid-up capital at any particular time 
after March 31, 1977 of any particular class of shares of the capital 
stock of a corporation, there shall be added an amount equal to the 
lesser of 


(a) the amount, if any, by which 


(i) the total of all amounts each of which is an amount 
deemed by subsection 84(3), (4) or (4.1) to be a dividend on 
shares of the particular class paid after March 31, 1977 and 
before the particular time by the corporation and received by 
a non-resident-owned investment corporation or by a person 
who is not’a corporation resident in Canada 


exceeds 


(ii) the total that would be determined under subparagraph (1) 
if this Act were read without reference to paragraph (1)(b), 
and 


(b) the total of all amounts each of which is an amount required 
by paragraph (1)(b) to be deducted in computing the paid-up 
capital in respect of the particular class of shares after March 31, 
1977 and before the particular time. 


(3) Idem — For the purposes of this section, 


(a) in respect of any disposition described in subsection (1) by a 
non-resident person of shares of the capital stock of a subject 
corporation to a purchaser corporation, the non-resident person 
shall, for greater certainty, be deemed not to deal at arm’s length 
with the purchaser corporation if the non-resident person was, 


(i) immediately before the disposition, one of a group of less 
than 6 persons that controlled the subject corporation, and 


(ii) immediately after the disposition, one of a group of less 
than 6 persons that controlled the purchaser corporation, each 
member of which was a member of the group referred to in 
subparagraph (1); 
(b) for the purposes of determining whether or not a particular 
non-resident person (in this paragraph referred to as the “tax- 
payer”) referred to in paragraph (a) was a member of a group of 
less than 6 persons that controlled a corporation at any time, any 
shares of the capital stock of that corporation owned at that time 
by 
(i) the taxpayer’s child (within the meaning assigned by sub- 
section 70(10)), who is under 18 years of age, or the tax- 
payer’s spouse or common-law partner, 


(ii) a trust of which the taxpayer, a person described in sub- 
paragraph (i) or a corporation described in subparagraph (iil) 
is a beneficiary, 

(iii) a corporation controlled by the taxpayer, a person de- 
scribed in subparagraph (i), a trust described in subparagraph 
(ii) or any combination thereof, or 


(iv) a partnership of which the taxpayer or a person described 
in one of paragraphs (i) to (ili) is a majority interest partner 
or a member of a majority interest group of partners (as de- 
fined in subsection 251.1(3)) 


shall be deemed to be owned at that time by the taxpayer and not 
by the person who actually owned the shares at that time; 


(c) a trust and a beneficiary of the trust or a person related to a 
beneficiary of the trust shall be deemed not to deal with each 
other at arm’s length; 
(d) for the purpose of paragraph (a), 
(i) a group of persons in respect of a corporation means any 2 
or more persons each of whom owns shares of the capital 
stock of the corporation, 


S. 212.1(3)(d)(ii) 


(ii) a corporation that is controlled by one or more members 
of a particular group of persons in respect of that corporation 
shall be considered to be controlled by that group of persons, 
and 


(ili) a corporation may be controlled by a person or a particu- 
lar group of persons notwithstanding that the corporation is 
also controlled or deemed to be controlled by another person 
or group of persons; 


(e) a “designated partnership” means a partnership of which ei- 
ther a majority interest partner or every member of a majority 
interest group of partners (as defined in subsection 251.1(3)) is a 
non-resident person or a non-resident-owned investment corpo- 
ration; and 
(f) in this subsection, a person includes a partnership. 
Related Provisions: 256(6), (6.1) — Meaning of “controlled”. 
History: Subsec. 212.1(3) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner’, applicable to 2001 ef seg., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 
Subpara. 212.1(3)(b)(iv), paras. 212.1(3)(e) and (f) added by 1999, c, 22, subsecs. 
76(2), (3), applicable after February 23, 1998. 
Para. 212.1(3)(d) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 124, applicable to 
dispositions occurring after December 20, 1991. 


Subparas. 212.1(3)(b)(i)}-(ii) substituted and para..(c) added by 1994, c. 7, Sch. II 
(1991, c. 49), subsecs. 175(1), (2), applicable to dispositions occurring after July 13, 
1990. Those subparas. formerly read: 

(1) the taxpayer’s spouse, 

(ii) an inter vivos trust of which the taxpayer, the spouse, a corporation described 

in subparagraph (iii) or any combination thereof is a beneficiary, or 


(iil) a corporation controlled by the taxpayer, the spouse, a trust described in 
subparagraph (ii) or any combination thereof 


(4) Where section does not apply — Notwithstanding subsec- 
tion (1), this section does not apply in respect of a disposition by a 
non-resident corporation of shares of a subject corporation to a pur- 
chaser corporation that immediately before the disposition con- 
trolled the non-resident corporation. 

Related Provisions: 256(6), (6.1) — Meaning of “controlled”. 


Definitions [s. 212.1]: “amount” — 248(1); “arm’s length” — 212.1(3)(c), 251(1): 
“Canada” — 255; “Canadian corporation” — 89(1), 248(1); “child’” — 70(10), 252(1): 


“class of shares” — 248(6); “common-law partner’ — 248(1); “connected” — 186(4), 
(7); “control” — 212.1(3)(d); “controlled” — 256(6), (6.1); “corporation” — 248(1), 
Interpretation Act 35(1); “designated partnership” — 212.1(3)(e); “dividend” — 
248(1); “group” — 212.1(3)(d); “majority interest partner’, “non-resident” — 248(1): 
“non-resident-owned investment corporation” — 133(8), 248(1); ‘“‘owned” — 


212.1(3)(b); “paid-up capital” — 89(1), 248(1); “person” — 212.1(3)(f), 248(1); “re- 
ceived” — 248(7); “resident in Canada” — 250; “share” —248(1); “taxpayer” — 
248(1); “trust” — 104(1), 108(1), 248(1), (3). 

Interpretation Bulletins [s. 212.1]: IT-88R2: Stock dividends; IT-109R2: Unpaid 
amounts; IT-489R: Non-arm’s length sale of shares to a corporation. 


212.2 (1) Application [demutualization surplus strip- 
ping] — This section applies where 


(a) a taxpayer disposes at a particular time of a share of the capi- 
tal stock of a corporation resident in Canada (or any property 
more than 10% of the fair market value of which can be attrib- 
uted to shares of the capital stock of corporations resident in 
Canada) to 


(1) a person resident in Canada, 


(il) a partnership in which any person resident in Canada has, 
directly or indirectly, an interest, or 


(ili) a person or partnership that acquires the share or the pro- 
perty in the course of carrying on a business through a per- 
manent establishment in Canada, as defined in the Income 
Tax Regulations; 

(b) subsection 212.1(1) does not apply to the disposition; 

(c) the taxpayer is non-resident at the particular time; 

(d) it is reasonable to conclude that the disposition is part of an 

expected series of transactions or events that includes the issue 

after December 15, 1998 of a particular share of the capital stock 


Income Tax Act 


of a particular insurance corporation resident in Canada on the 
demutualization (within the meaning assigned by subsection 
139.1(1)) of the particular corporation and 


(i) after the particular time, the redemption, acquisition or 
cancellation of the particular share, or a share substituted for 
the particular share, by the particular corporation or the is- 
suer of the substituted share, as the case may be, 


(ii) after the particular time, an increase in the level of divi- 
dends declared or paid on the particular share or a share sub- 
stituted for the particular share, or 


(iii) the acquisition, at or after the particular time, of the par- 
ticular share or a share substituted for the particular share by 


(A) a person not dealing at arm’s length with the particu- 
lar corporation or with the issuer of the substituted share, 
as the case may be, or 


(B) a partnership any direct or indirect interest in which is 
held by a person not dealing at arm’s length with the par- 
ticular corporation or with the issuer of the substituted 
share, as the case may be; and 


(e) at the particular time, the person described in subparagraph 
(a)(i) or (iii) or any person who has, directly or indirectly, an 
interest in the partnership described in subparagraph (a)(ii) or 
(iii) knew, or ought reasonably to have known, of the expected 
series of transactions or events described in paragraph (d). 
Related Provisions: 248(10) — Series of transactions. 
Regulations: No regulation defining “permanent establishment” as yet (though Reg. 


8201 would be the logical choice). 


(2) Deemed dividend — For the purposes of this Part, where pro- 
perty is disposed of at any time by a taxpayer to a person or partner- 
ship in circumstances in which this section applies, 
(a) a taxable dividend is deemed to be paid at that time by the 
person or partnership to the taxpayer and received at the time by 
the taxpayer; 
(b) the amount of the dividend is deemed to be equal to the 
amount determined by the formula 


A— ((A/B) x C) 
where 
A is the portion of the proceeds of disposition of the property 
that can reasonably be attributed to the fair market value of 


shares of a class of the capital stock of a corporation resident 
in Canada, 

B is the fair market value immediately before that time of 
shares of that class, and 


C is the paid-up capital immediately before that time of that 
class of shares; and 


(c) in respect of the dividend, the person or partnership is 
deemed to be a corporation resident in Canada. 


Related Provisions [subsec. 212.2(2)]: 54“proceeds of disposition” (k) — Exclu- 
sion of deemed dividend from proceeds. 


History: S. 212.2 added by 2000, c. 19, s. 64, applicable after December 15, 1998. 
Definitions [s. 212.2]: “amount” — 248(1); “arm’s length” — 251(1); “business” — 


248(1); “Canada” — 255, Interpretation Act 35(1); “class of shares” — 248(6): “corpo- 
ration” — 248(1), Interpretation Act 35(1); “demutualization” — 139.1(1): “disposi- 
tion”, “dividend”, “insurance corporation”, “non-resident” — 248(1): “paid-up capi- 
tal” — 89(1), 248(1): “person”, “property” — 248(1); “resident in Canada” — 250: 


“series of transactions” — 248(10); “share” — 248(1): “taxable dividend” — 89(1), 
248(1); “taxpayer” — 248(1). 
213. (1) Tax non-payable by non-resident person — Tax is 
not payable by a non-resident person under subsection 212(2) on a 
dividend in respect of a share of the capital stock of a foreign busi- 
ness corporation if not less than 90% of the total of the amounts 
received or receivable by it that are required to be included in com- 
puting its income for the taxation year in which the dividend was 
paid was received or receivable in respect of the operation by it of 
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public utilities or from mining, transporting and processing of ore in 
a country in which 


(a) if the non-resident person is an individual, the non-resident 
person resides; or 


(b) if the non-resident person is a corporation, individuals who 
own more than 50% of its share capital (having full voting rights 
under all circumstances) reside. 


Forms: T4061: Non-resident withholding tax guide. 


(2) Idem — For the purposes of this section, if 90% of the total of 
the amounts received or receivable by a corporation that are re- 
quired to be included in computing its income for a taxation year 
was received or receivable in respect of the operation by it of public 
utilities or from the mining, transporting and processing of ore, an 
amount received or receivable in that year from that corporation by 
another corporation shall, if itis required to be included in comput- 
ing the receiving corporation’s income for the year, be deemed to 
have been received by the receiving corporation in respect of the 
operation by it of public utilities or from the mining, transporting 
and processing of ore by it in the country in which the public utili- 
ties were operated or the mining, transporting and processing of ore 
was carried out by the payer corporation. 


(3) Corporation deemed to be foreign business corpora- 
tion — For the purposes of this section, a corporation shall be 
deemed to be a foreign business corporation at a particular time if it 
would have been a foreign business corporation within the meaning 
of section 71 of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952 (as that section read in its application to 
the 1971 taxation year), for the taxation year of the corporation in 
which the particular time occurred, if that section had been applica- 
ble to that taxation year. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Definitions [s. 213]: “amount” — 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “dividend” —248(1); “foreign business corporation” — 213(3); “indivi- 
dual”, “non-resident”, “person” — 248(1); “taxation year” — 249. 


Interpretation Bulletins [s. 213]: IT-109R2: Unpaid amounts. 


214. (1) No deductions — The tax payable under section 212 is 
payable on the amounts described therein without any deduction 
from those amounts whatever. 

Related Provisions: 216 — Option to pay tax on the net rather than the gross. 
I.T. Application Rules: 10(6) (tax limited to treaty rate). 

Interpretation Bulletins: IT-88R2: Stock dividends; IT-109R2: Unpaid amounts; 
IT-438R2: Crown charges — resource properties in Canada; IT-465R: Non-resident 
beneficiaries of trusts. 


(2) Income and capital combined — Where paragraph 16(1)(b) 
would, if Part I were applicable, result in a part of an amount being 
included in computing the income of a non-resident person, that 
part of the amount shall, for the purposes of this Part, be deemed to 
have been paid or credited to the non-resident person in respect of 
property, services or otherwise, depending on the nature of that part 
of the amount. 

Related Provisions: 214(12) — Application. 

Interpretation Bulletins: IT-88R2: Stock dividends; IT-265R3: Payments of income 
and capital combined (archived). 


(3) Deemed payments — For the purposes of this Part, 


(a) where section 15 or subsection 56(2) would, if Part I were 
applicable, require an amount to be included in computing a tax- 
payer’s income, that amount shall be deemed to have been paid 
to the taxpayer as a dividend from a corporation resident in 
Canada; 

(b) where paragraph 56(1)(f) would, if Part I were applicable, 
require an amount to be included in computing an individual’s 
income, that amount shall be deemed to have been paid to the 
individual under an income-averaging annuity contract; 

(b.1) where paragraph 56(1)(y) would, if Part I were applicable, 
require an amount to be included in computing a taxpayer’s in- 
come, that amount shall be deemed to have been paid to the tax- 


S. 214(3) 


payer to acquire an interest in a retirement compensation 
arrangement; 


(c) where, because of subsection 146(8.1), (8.8), (8.91), (9), (10) 
or (12), an amount would, if Part I applied, be required to be 
included in computing a taxpayer’s income, that amount shall be 
deemed to have been paid to the taxpayer as a payment under a 
registered retirement savings plan or an amended plan (within 
the meaning assigned by subsection 146(12)), as the case may 
be; 

(d) where, by virtue of subsection 147(10), (13) or (15), an 
amount would, if Part I were applicable, be required to be in- 
cluded in computing a taxpayer’s income, that amount shall be 
deemed to have been paid to the taxpayer as a payment under a 
deferred profit sharing plan or a plan referred to in subsection 
147(15) as a “revoked plan”, as the case may be; 


(e) where subsection 130.1(2) would, if Part I were applicable, 
deem an amount received by a shareholder of a mortgage invest- 
ment corporation to have been received by the shareholder as 
interest, that amount shall be deemed to have been paid to the 
shareholder as interest on a bond issued after 1971; 


(f) where subsection 104(13) would, if Part I were applicable, 
require any part of an amount payable by a trust in its taxation 
year to a beneficiary to be included in computing the income of 
the non-resident person who is a beneficiary of the trust, that 
part shall be deemed to be an amount paid or credited to that 
person as income of or from the trust on the earlier of 


(i) the day on which the amount was paid or credited, and 
(ii) the day that is 90 days after the end of the taxation year 


and not at any subsequent time when the amount was actually 
paid or credited; 


(f.1) where paragraph 132.1(1)(d) would, if Part I were applica- 
ble, require an amount to be included in computing a taxpayer’s 
income for a taxation year by reason of a designation by a mu- 
tual fund trust under subsection 132.1(1), that amount shall be 
deemed to be an amount paid or credited to that person as in- 
come of or from the trust on the day of the designation; 


(g) where an individual who is a beneficiary under a fund, plan 
or trust that was a registered home ownership savings plan 
(within the meanings assigned by subparagraphs 146.2(1)(a) and 
(h) of the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, as they read in their application to the 1985 taxa- 
tion year) on December 31, 1985 dies, an amount equal to the 
fair market value of the property in the fund, plan or trust at the 
time of death shall be deemed, for the purposes of section 212, 
to have been paid to the individual at the time of death as a pay- 
ment out of or under a fund, plan or trust that was at the end of 
1985 a registered home ownership savings plan, 


(h) [Repealed under former Act] 


(i) where, because of subsection 146.3(4), (6), (6.1), (7) or C1), 
an amount would, if Part I applied, be required to be included in 
computing a taxpayer’s income, that amount shall be deemed to 
have been paid to the taxpayer as a payment under a registered 
retirement income fund; 


(j) [Repealed] 


(k) where, because of subsection 143.1(2), an amount distributed 
at any time by an amateur athlete trust would, if Part I were ap- 
plicable, be required to be included in computing an individual's 
income, that amount shall be deemed to have been paid at that 
time to the individual as a payment in respect of an amateur ath- 
lete trust; and 


(1) where, because of subsection 12(10.2), an amount would at 
any particular time, if Part I were applicable, be required to be 
included in computing a taxpayer’s income, that amount shall be 
deemed to have been paid by Her Majesty in right of Canada at 
that time to the taxpayer out of the taxpayer’s NISA Fund No. 2. 


Related Provisions: 94(3)(a)(iii) [proposed], 104(7.01) — Trusts that are deerned 
resident in Canada: 214(3.1) — Time of deemed payment; 218.3(10) — 214(3)(f) ap- 
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plies to mutual fund distributions withholding tax; 227(6.1) — Repayment of non-resi- 
dent shareholder loan. 
History: Para. 214(3)(j) repealed by 1998, c. 19, s. 63, applicable after 1997. Para. 
214(3)) formerly read: 
(j) where, by virtue of subsection 146.1(14), an amount would, if Part I were 
applicable, be required to be included in computing a taxpayer’s income, that 
amount shall be deemed to have been paid to the taxpayer as a payment in re- 
spect of a registered education savings plan; 
Para. 214(3)(c) substituted by 1994, c. 21, subsec. 98(1), applicable to payments made 
after 1992. That para. formerly read: 
(c) where, by virtue of subsection 146(8.1), (8.8), (8.91), (9), (10) or (12) or 
146.3(6.1), an amount would, if Part I were applicable, be required to be in- 
cluded in computing a taxpayer’s income, that amount shall be deemed to have 
been paid to the taxpayer as a payment under a registered retirement savings plan 
or a plan referred to in subsection 146(12) as an “amended plan”, as the case 
may be; 
Para. 214(3)(i) substituted by 1994, c. 21, subsec. 98(2), applicable to payments made 
after 1992. That para. formerly read: 
(i) where, by reason of subsection 146.3(4), (6), (7) or (11), an amount would, if 
Part I were applicable, be required to be included in computing a taxpayer’s in- 
come, that amount shall be deemed to have been paid to the taxpayer as a pay- 
ment under a registered retirement income fund; 
Paras. 214(3)(k) and (1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 125(1), 
para. (k) applicable to amounts distributed after 1991, and (1) applicable after 1990. 
Selected Cases [subsec. 214(3)]: Gillette Canada Inc. v. R., [2003] 3 C.T.C. 27 
(FCA); aff'g [2001] 4 C.T.C. 2884 (TCC) (Debtor-creditor relationship required for 
subsec. 15(2) to apply). 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Interpretation Bulletins: IT-88R2: Stock dividends; IT-96R6: Options to acquire 
shares, bonds or debentures and by trusts to acquire trust units; IT-109R2: Unpaid 
amounts; IT-119R4: Debts of shareholders, certain persons connected with sharehold- 
ers, etc.; IT-335R2: Indirect payments; IT-421R2: Benefits to individuals, corporations 
and shareholders from loans or debt; [T-432R2: Benefits conferred on shareholders; IT- 
465R: Non-resident beneficiaries of trusts: IT-468R: Management or administration 
fees paid to non-residents; IT-SOOR: RRSPs — death of an annuitant. 
Information Circulars: 77-16R4: Non-resident income tax; 72-22R9: Registered 
retirement savings plans. 


(3.1) Time of deemed payment — Except as otherwise ex- 
pressly provided, each amount deemed by subsection (3) to have 
been paid shall be deemed to have been paid at the time of the event 
or transaction as a consequence of which the amount would, if Part 
I were applicable, be required to be included in computing a tax- 
payer’s income. 


(4) Securities — Where, if section 76 were applicable in comput- 
ing 4 non-resident person’s income, that section would require an 
amount to be included in computing the income, that amount shall, 
for the purpose of this Part, be deemed to have been, at the time the 
non-resident person received the security, right, certificate or other 
evidence of indebtedness, paid to the non-resident person on ac- 
count of the debt in respect of which the non-resident person re- 
ceived it. 

Related Provisions: 214(5) — Interpretation. 


Interpretation Bulletins: IT-77R: Securities in satisfaction of an income debt 
(archived); IT-88R2: Stock dividends; IT-109R2: Unpaid amounts. 


(5) Interpretation — Subsection (4) is enacted for greater cer- 
tainty and shall not be construed as limiting the generality of the 
other provisions of this Part defining amounts on which tax is 
payable. 


(6) Deemed interest — Where, in respect of interest stipulated to 
be payable, on a bond, debenture, bill, note, mortgage, hypothecary 
claim or similar obligation that has been assigned or otherwise 
transferred by a non-resident person to a person resident in Canada, 
subsection 20(14) would, if Part I were applicable, require an 
amount to be included in computing the transferor’s income, that 
amount is, for the purposes of this Part, deemed to be a payment of 
interest on that obligation made by the transferee to the transferor at 
the time of the assignment or other transfer of the obligation, if 


(a) the obligation was issued by a person resident in Canada; 


(b) the obligation was not an obligation described in paragraph 
(8)(a) or (b); and 
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(c) the assignment or other transfer is not an assignment or other 
transfer referred to in paragraph (7.1)(b). 
Related Provisions: 214(7.1)— Sale of obligation; 214(9) — Deemed resident; 
214(11) — Application to non-resident-owned investment corporation; 214(14) 
Deemed assignment of obligation. 


History: The opening words of subsec. 214(6) amended by 2001, c. 17, subsec. 
227(1), to add “, hypothecary claim”, in force June 14, 2001. 


Para. 214(6)(b) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 176(1), to substi- 
tute “described in paragraph (8)(a) or (b)” for “referred to in paragraph (8)(a), (b) or 
(c)”, applicable to obligations assigned or otherwise transferred after July 13, 1990, 


Interpretation Bulletins: IT-410R: Debt obligations — accrued interest on transfer 
(archived). 


Information Circulars: 77-16R4: Non-resident income tax. 


(7) Sale of obligation — Where 


(a) a non-resident person has at any time assigned or otherwise 
transferred to a person resident in Canada a bond, debenture, 
bill, note, mortgage, hypothecary claim or similar obligation is- 
sued by a person resident in Canada, 


(b) the obligation was not an excluded obligation, and 


(c) the assignment or other transfer is not an assignment or other 
transfer referred to in paragraph (7.1)(b), 


the amount, if any, by which 


(d) the price for which the obligation was assigned or otherwise 
transferred at that time, 


exceeds 
(e) the price for which the obligation was issued, 


shall, for the purposes of this Part, be deemed to be a payment of 
interest on that obligation made by the person resident in Canada to 
the non-resident person at that time. 

Related Provisions: 16(6) — Indexed debt obligations; 214(7.1) —Sale of obliga- 
tion; 214(8)— Meaning of “excluded obligation’; 214(9)— Deemed resident; 
214(10) — Reduction of tax: 214(11)— Application to non-resident-owned invest- 
ment corporation; 214(14) — Deemed assignment of obligation; 215(5) — Regulations 
reducing amount to be deducted or withheld. 


History: Para. 214(7)(a) amended by 2001, c. 17, subsec. 227(2), to add “, hypothe- 
cary claim’, in force June 14, 2001. 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-109R2: Unpaid amounts: 
IT-360R2: Interest payable in a foreign currency. 


Information Circulars: 77-16R4: Non-resident income tax. 


(7.1) [dem — Where 


(a) a person resident in Canada has at a particular time assigned 
or otherwise transferred an obligation to a non-resident person, 


(b) the non-resident person has at a subsequent time assigned or 
otherwise transferred the obligation back to the person resident 
in Canada, and 


(c) subsection (6) or (7) would apply with respect to the assign- 
ment or other transfer referred to in paragraph (b), if those sub- 
sections were read without reference to paragraphs (6)(c) and 
(7)(c), 

the amount, if any, by which 


(d) the price for which the obligation was assigned or otherwise 
transferred at the subsequent time, 


exceeds 


(e) the price for which the obligation was assigned or otherwise 
transferred at the particular time, 


shall, for the purposes of this Part, be deemed to be a payment of 
interest on that obligation made by the person resident in Canada to 
the non-resident person at the subsequent time. 


Related Provisions: 214(11) — Application to non-resident-owned investment cor- 
poration; 214(14) — Deemed assignment of obligation. 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-109R2: Unpaid amounts; 
IT-410R: Debt obligations — accrued interest on transfer (archived). 


Information Circulars: 77-16R4: Non-resident income tax. 
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(8) Meaning of “excluded obligation” — For the purposes of 
subsection (7), “excluded obligation” means any bond, debenture, 
bill, note, mortgage, hypothecary claim or similar obligation 


(a) the interest on which is exempt from tax under this Part be- 
cause of subparagraph 212(1)(b)(ii), (aii) or (vii); 


(b) that is prescribed to be a public issue security; or 


(c) that is not an indexed debt obligation and that was issued for 
an amount not less than 97% of the principal amount thereof, 
and the yield from which, expressed in terms of an annual rate 
on the amount for which the obligation was issued (which an- 
nual rate shall, if the terms of the obligation or any agreement 
relating thereto conferred on the holder thereof a right to de- 
mand payment of the principal amount of the obligation or the 
amount outstanding as or on account of the principal amount 
thereof, as the case may be, before the maturity of the obliga- 
tion, be calculated on the basis of the yield that produces the 
highest annual rate obtainable either on the maturity of the obli- 
gation or conditional on the exercise of any such right) does not 
exceed ‘/; of the interest stipulated to be payable on the obliga- 
tion, expressed in terms of an annual rate on 


(i) the principal amount thereof, if no amount is payable on 
account of the principal amount before the maturity of the 
obligation, and 


(ii) the amount outstanding from time to time as or on ac- 
count of the principal amount thereof, in any other case. 
History: The opening words of subsec. 214(8) amended by 2001, c. 17, subsec. 
227(3), to add ‘“, hypothecary claim”, in force June 14, 2001. 
That portion of para. 214(8)(c) preceding subpara. (i) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 125(2), to add “that is not an indexed debt obligation and”, appli- 
cable to indexed debt obligations issued after October 16, 1991. 
Subsec. 214(8) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 176(2), applica- 
ble to obligations assigned or otherwise transferred after July 13, 1990. Subsec. 214(8) 
formerly read: 
(8) Definition of “excluded obligation” — In subsection (7),“excluded obliga- 
tion” means any bond, debenture, bill, note, mortgage or similar obligation, 
(a) referred to in subparagraph 212(1)(b)(ii) or (111), 
(b) if, under the terms of the obligation or any agreement relating thereto, the 
issuer thereof is not obliged to pay more than 25% of the principal amount 
thereof within 5 years of the date of its issue except in the event of a failure 
or default under the said terms or agreement, 
(c) that is prescribed to be a public issue security, or 
(d) that was issued for an amount not less than 97% of the principal amount 
thereof, and the yield from which, expressed in terms of an annual rate on 
the amount for which the obligation was issued (which annual rate shall, if 
the terms of the obligation or any agreement relating thereto conferred on 
the holder thereof a right to demand payment of the principal amount of the 
obligation or the amount outstanding as or on account of the principal 
amount thereof, as the case may be, before the maturity of the obligation, be 
calculated on the basis of the yield that produces the highest annual rate 
obtainable either on the maturity of the obligation or conditional on the exer- 
cise of any such right) does not exceed “/; of the interest stipulated to be 
payable on the obligation, expressed in terms of an annual rate on 
(i) the principal amount of the obligation, if no amount is payable on 
account of the principal amount before the maturity of the obligation, or 
(ii) the amount outstanding from time to time as or on account of the 
principal amount of the obligation, in any other case. 


Regulations: No prescribed public issue security yet under 214(8)(b). 


(9) Deemed resident — Where 
(a) the assignment or other transfer of an obligation to a non- 
resident person carrying on business in Canada would be de- 
scribed in subsection (6) or (7) if those subsections were read 
without reference to paragraphs (6)(c) and (7)(c) and if that non- 
resident person were a person resident in Canada, and 
(b) that non-resident person 
(i) may deduct, under subsection 20(14), in computing the 
non-resident person’s taxable income earned in Canada for a 
taxation year an amount in respect of interest on the obliga- 
tion, or 
(ii) may deduct, under Part I, in computing the non-resident 
person’s taxable income earned in Canada for a taxation year 


S. 214(15)(a) 


an amount in respect| of any amount paid on account of the 
principal amount of the obligation, 


the non-resident person shall, with respect to the assignment or 
other transfer of the obligation, be deemed, for the purposes of this 
Part, to be a person resident in Canada. 

Related Provisions: 214(14) — Assignment of obligation. 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-109R2: Unpaid amounts; 
IT-410R: Debt obligations — accrued interest on transfer (archived). 


(10) Reduction of tax — Where a non-resident person has as- 
signed or otherwise transferred to a person resident in Canada an 
obligation 


(a) on which an amount of interest was deemed by subsection 
(6) or (7) to have been paid, and 


(b) that the non-resident person had previously acquired from a 
person resident in Canada, 


the amount of the tax under this Part that the non-resident person is 
liable to pay in respect thereof shall be deemed, for the purpose of 
subsection 227(6), to be that proportion of the tax the non-resident 
person would otherwise have been liable to pay in respect thereof 
that 


(c) the number of days in the period commencing with the day 
the obligation was last acquired by the non-resident person from 
a person resident in Canada and ending with the day the obliga- 
tion was last assigned or otherwise transferred by the non-resi- 
dent person to a person resident in Canada 


is of 
(d) the number of days in the period commencing with the day 
the obligation was issued and ending with the day the obligation 
was last assigned or otherwise transferred by the non-resident 
person to a person resident in Canada. 

Related Provisions: 214(14) — Deemed assignment of obligation. 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-109R2: Unpaid amounts; 
IT-410R: Debt obligations — accrued interest on transfer (archived). 


(11) Application of para. 212(1)(b) — In respect of any pay- 
ment of interest deemed by subsection (6), (7) or (7.1) to have been 
made by a non-resident-owned investment corporation on the as- 
signment or other transfer of an obligation, paragraph 212(1)(b) 
shall be read and construed without reference to subparagraph 
212(1)(b)@). 


(12) Where subsec. (2) does not apply — Subsection (2) does 
not apply in respect of a payment to a non-resident person under 
any obligation in respect of which that person is liable to pay tax 
under this Part by reason of subsection (7) or (7.1). 


(13) Regulations respecting residents — The Governor in 
Council may make general or special regulations, for the purposes 
of this Part, prescribing 

(a) who is or has been at any time resident in Canada; 


(b) where a person was resident in Canada as well as in some 
other place, what amounts are taxable under this Part; and 
(c) where a non-resident person carried on business in Canada, 
what amounts are taxable under this Part or what portion of the 
tax under this Part is payable by that person. 

Regulations: 802 (amounts taxable). 


(14) Assignment of obligation — For the purposes of this sec- 
tion, any transaction or event by which an obligation held by a non- 
resident person is redeemed in whole or in part or is cancelled shall 
be deemed to be an assignment of the obligation by the non-resident 
person. 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-109R2: Unpaid amounts; 
IT-360R2: Interest payable in a foreign currency. 


(15) Standby charges and guarantee fees — For the pur- 
poses of this Part, 


(a) where a non-resident person has entered into an agreement 
under the terms of which the non-resident person agrees to guar- 
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antee the repayment, in whole or in part, of the principal amount 
of a bond, debenture, bill, note, mortgage, hypothecary claim or 
similar obligation of a person resident in Canada, any amount 
paid or credited as consideration for the guarantee is deemed to 
be a payment of interest on that obligation; and 


(b) where a non-resident person has entered into an agreement 
under the terms of which the non-resident person agrees to lend 
money, or to make money available, to a person resident in Can- 
ada, any amount paid or credited as consideration for so agree- 
ing to lend money or to make money available shall, if the non- 
resident person would be liable to tax under this Part in respect 
of interest payable on any obligation issued under the terms of 
the agreement on the date it was entered into, be deemed to be a 
payment of interest. 

History: Para. 214(15)(a) amended by 2001, c. 17, subsec, 227(4), to add “, hypothe- 

cary claim”, deemed to have come into force on March 1, 1994. 

Selected Cases [subsec. 214(15)]: R. v. Melford Developments Inc., [1982] 

C.T.C. 330 (SCC) (Annual payments in consideration for loan guarantee not “interest” 

and not subject to withholding tax under terms of Canada-Germany Income Tax Agree- 

ment; but see now Income Tax Conventions Interpretation Act, s. 3). 


Advance Tax Rulings: ATR-49: Long-term foreign debt. 


Definitions [s. 214]: 
248(1); “assignment” — 214(14); 


“amateur athlete trust’ — 143.1(1)(a), 248(1); “amount” — 
“business” — 248(1); “Canada” — 255; “carried on 
business in Canada” — 253; “corporation” — 248(1), Interpretation Act 35(1); “de- 
ferred profit sharing plan” — 147(1), 248(1); “dividend” — 248(1); “excluded obliga- 
tion” — 214(8); “Governor in Council”, “Her Majesty” — Interpretation Act 35(1); 
“income-averaging annuity contract” — 61(4), 248(1); “indexed debt obligation”, “‘in- 
dividual” — 248(1); “mutual fund trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 

132.2(3)(n) [draft], 248(1); “NISA Fund No. 2”, “non-resident” — 248(1): “non-resi- 
dent-owned investment corporation” — 133(8), 248(1); “person”, “prescribed”, “prin- 
cipal amount”, “property” — 248(1); “registered education savings plan” — 146.1(1), 
248(1); “registered retirement income fund” — 146.3(1), 248(1); “registered retirement 
savings plan” — 146(1), 248(1); “regulation” — 248(1); “resident in Canada” — 250; 
“retirement compensation arrangement”, “shareholder” — 248(1); “taxable income 
earned in Canada” — 115(1), 248(1); “taxation year” — 249; “taxpayer” — 248(1); 
“trust” — 104(1), 248(1), (). 


215. (1) Withholding and remittance of tax — When a person 
pays, credits or provides, or is deemed to have paid, credited or pro- 
vided, an amount on which an income tax is payable under this Part, 
or would be so payable if this Part were read without reference to 
subsection 216.1(1), the person shall, notwithstanding any agree- 
ment or law to the contrary, deduct or withhold from it the amount 
of the tax and forthwith remit that amount to the Receiver General 
on behalf of the non-resident person on account of the tax and shall 
submit with the remittance a statement in prescribed form. 


Proposed Amendment — 215(1) 


215. Gd) Withholding and remittance of tax — When a per- 
son pays, credits or provides, or is deemed to have paid, credited 
or provided, an amount on which an income tax is payable under 
this Part, or would be so payable if this Act were read without 
reference to subparagraph 94(3)(a)(viii) and to subsection 
216.1(1), the person shall, notwithstanding any agreement or law 
to the contrary, deduct or withhold from it the amount of the tax 
and forthwith remit that amount to the Receiver General on behalf 
of the non-resident person on account of the tax and shall submit 
with the remittance a statement in prescribed form. 

Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), s. 28, 


will amend subsec. 215(1) to read as above, applicable to trust texation — that 
begin after 2002. and to trust taxation years that begin 


(a) after 2000, if the trust makes a valid election under para. (a) of inc Applica- 
tion of the amendment tos. 94; and 


(b) after 2001, if the trust makes a valid election fe para, (a) or (b) of the x 
Application of the amendment to s. 94. 


Technical Notes: Subsection 215(1) provides that, where a resident of Canada 
pays or is deemed to Pay an amount to a non-resident person in respect of which the 
non-resident person is liable for withholding tax under Part XHI. the payer is re- 
quired to withhold the tax from the amount and remit it to the. Receiver ioe. on 
behalf of the non-resident. - 


Subsection 215(1) is amended to ensure that, where an amount is ond or codied i 
deemed to be paid or credited) to a trust that is deemed, by paragraph 94(3)(a), to be 
resident in Canada for the purpose of determining the trust’s liability for tax under 


commentary on subsection 943) an 4) and subsections 216(4. 1). 
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Part XIII, the payer is required o withhold the tax that would otherwise be nee 
by the trust and to remit it to the Receiver Ge eral, : ; 


For more detail on the application of Part XIII to trusts eilecined sine: paragraph o 
94(3)(a). to be resident in Canada, and to payers of amounts to such trusts see ie 


This amendment applies to trust taxa ion j years that begin a after 2002. Tt also applies 
to trust taxation years that begin — 


+ after 2000 if the trust makes a valid election under the coming-ino-oee provi: 
_ sion of new section 94, and : ; - : 


after 2001 if the trust makes a ' 


provi- 
sion of new section 94. - 


election under 
Related Provisions: 94(4)(c) [proposed] — Application of rule deeming non-resi- 
dent trust to be resident in Canada; 215(1.1) — Limitation on requirement to withhold 
tax on corporate immigration; 215(5) — Regulations reducing deduction or withhold- 
ing; 215(6) — Liability for tax; 227 — Withholding taxes — administration and en- 
forcement; 227.1 — Liability of directors; 248(7)(b)(i) — Remittance deemed made 
when received. 


History: Subsec. 215(1) amended by 2001, c. 17, subsec. 
amounts paid, credited or provided after 2000. It formerly read: 


174(1), applicable to 


(1) Deduction and payment of tax — When a person pays or credits or is 
deemed to have paid or credited an amount on which an income tax is payable 
under this Part, the person shall, notwithstanding any agreement or law to the 
contrary, deduct or withhold therefrom the amount of the tax and forthwith remit 
that amount to the Receiver General on behalf of the non-resident person on 
account of the tax and shall submit therewith a statement in prescribed form. 


Selected Cases [subsec. 215(1)]: Curragh Inc. v. Canada, [1995] 1 C.T.C. 2163 
(TCC) (Withholding required if payor knows that non-resident is beneficial owner of 
amount to be paid); Wenger’s Ltd. v. MNR, [1992] 2 C.T.C. 2479 (TCC) (Late payment 
“surcharge” on sale price of goods was “interest”); Nestle Enterprises Ltd. v. MNR, 
[1991] 2 C.T.C. 2627 (TCC) (Penalty and interest upheld on grounds taxpayer had 
failed to “forthwith remit” withholding tax); Forest et al. v. R., 80 D.T.C. 6149 (FCTD) 
(Payments into non-residents’ Canadian RRSPs not subject to withholding tax). 


Regulations: 105 (withholding of 15% on fees for services); 202 (information re- 
turn); 800 (no withholding on amounts paid or credited to authorized foreign bank or 
non-resident insurer): 805 (where withholding not required); 809 (reduction in 
withholding). 

Interpretation Bulletins: IT-88R2: Stock dividends; IT-465R: Non-resident benefi- 
ciaries of trusts. 

Information Circulars: 77-16R4: Non-resident income tax. 

Advance Tax Rulings: ATR-49: Long-term foreign debt; ATR-69: Withholding tax 
on interest paid to non-resident persons;. 

I.T. Technical News: 14 (meaning of “credited” for purposes of Part XIII withhold- 
ing tax). 

Forms: NR4 Summ: Return of amounts paid or credited to non-residents of Canada: 
NR7-R: Application for refund of non-resident tax withheld; NR603: Remittance of 
non-resident tax on income from film or video acting services; T3 SCH 10: Part XII.2 
tax and Part XIII non-resident withholding tax. 


(1.1) Exception — corporate immigration — Subsection (1) 
does not apply in respect of a dividend deemed to be paid under 
paragraph 128.1(1)(c.1) by a corporation to a non-resident corpora- 
tion with which the corporation was oan at arm’s length. 


History: Subsec. 215(1.1) added by 1999, c. 22, s. 77, applicable after February 23, 
1998. 


(2) Idem [amount paid by agent] — Where an amount on 
which an income tax is payable under this Part is paid or credited 
by an agent or other person on behalf of the debtor either by way of 
redemption of bearer coupons or warrants or otherwise, the agent or 
other person by whom the amount was paid or credited shall, not- 
withstanding any agreement or law to the contrary, deduct or with- 
hold and remit the amount of the tax and shall submit therewith a 
statement in prescribed form as required by subsection (1) and shall 
thereupon, for purposes of accounting to or obtaining reimburse- 
ment from the debtor, be deemed to have paid or credited the full 
amount to the person otherwise entitled to payment. 

Related Provisions: 94(4)(c) [proposed] — Application of rule deeming non-resi- 
dent trust to be resident in Canada; 215(5) — — Regulations reducing deduction or with- 


holding; 215(6) — Liability for tax; 227(8)-(8.4) — Liabilities arising from failure to 
withhold or deduct amount; 227.1 — Liability of directors. 


Regulations: 202(2) (information return); 800 (no withholding on amounts paid or 
credited to authorized foreign bank or non-resident insurer); 805 (where withholding 
not required); 809 (reduction in withholding). 


1.T. Technical News: 14 (meaning of “credited” for purposes of Part XIII withhold- 
ing tax), 
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(3) Idem [amount paid to agent] — Where an amount on 
which an income tax is payable under this Part was paid or credited 
to an agent or other person for or on behalf of the person entitled to 
payment without the tax having been deducted or withheld under 
subsection (1), the agent or other person shall, notwithstanding any 
agreement or law to the contrary, deduct or withhold therefrom the 
amount of the tax and forthwith remit that amount to the Receiver 
General on behalf of the person entitled to payment in payment of 
the tax and shall submit therewith a statement in prescribed form, 
and the agent or other person shall thereupon, for purposes of ac- 
counting to the person entitled to payment, be deemed to have paid 
or credited that amount to that person. 

Related Provisions: 94(4)(c) [proposed] — Application of rule deeming non-resi- 
dent trust to be resident in Canada; 215(5) — Regulations reducing deduction or with- 
holding; 215(6) — Liability for tax; 216(4), (4.1) — Optional method of payment; 
227(8)-(8.4) — Liabilities arising from failure to withhold or deduct amount; 227.1 — 
Liability of directors. 

Regulations: 202(3) (information return); 800 (no withholding on amounts paid or 
credited to authorized foreign bank or non-resident insurer); 805 (where withholding 
not required); 809 (reduction in withholding). 


Interpretation Bulletins: IT-393R2: Election re tax on rents and timber royalties — 
non-residents. 


I.T. Technical News: 14 (meaning of “credited” for purposes of Part XIII withhold- 
ing tax). 


Forms: NR7-R: Application for refund of non-resident tax withheld. 


(4) Regulations creating exceptions — The Governor in 
Council may make regulations with reference to any non-resident 
person or class of non-resident persons who carries or carry on bus- 
iness in Canada, providing that subsections (1) to (3) are not appli- 
cable to amounts paid to or credited to that person or those persons 
and requiring the person or persons to file an annual return on a 
prescribed form and to pay the tax imposed by this Part within a 
time limited in the regulations. 

Related Provisions: 162(7)— Penalty for failure to comply with regulation; 
227(9) — Penalty on tax not paid; 227(9.3) — Interest on tax not paid; 227.1 — Liabil- 
ity of directors; 235 — Penalty for failure to make returns. 

Regulations: 800, 801, 803, 805. 


Forms: T2016: Part XIII tax return — tax on income from Canada of approved non- 
resident insurers. 


(5) Regulations reducing deduction or withholding — The 
Governor in Council may make regulations in respect of any non- 
resident person or class of non-resident persons to whom any 
amount is paid or credited as, on account of, in lieu of payment of 
or in satisfaction of, any amount described in any of paragraphs 
212(1)(h), (j) to (m) and (q) reducing the amount otherwise required 
by any of subsections (1) to (3) to be deducted or withheld from the 
amount so paid or credited. 
Related Provisions: 190.15(6) — Related financial institution; 212(1) — Tax on 
Canadian income of non-residents; 212(2) — Tax on dividends; 227.1 — Liability of 
directors. 
History: Subsec. 215(5) amended by 2001, c. 17, subsec. 174(2), applicable after 
April 1997. It formerly read: 
(5) The Governor in Council may make regulations in respect of any non-resi- 
dent person or class of non-resident persons to whom any amount is paid or 
credited as. on account of, in lieu of payment of or in satisfaction of, any amount 
described in any of paragraphs 212(1)(f), (h), G) to (m) and (q) reducing the 
amount otherwise required by any of subsections (1) to (3) to be deducted or 
withheld from the amount so paid or credited. 
Subsec. 215(5) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 177, applicable to 
amounts paid or credited after July 13, 1990. Subsec. 215(5) formerly read: 
(5) Regulations reducing amount to be deducted or withheld — The Gover- 
nor in Council may make regulations with reference to any non-resident person 
or class of non-resident persons to whom any amount is paid or credited as, on 
account or in lieu of payment of, or in satisfaction of, any amount described in 
paragraph 212(1)(f), (h), Gj), (k), (1), (m) or (q) reducing the amount otherwise 
required by subsections (1) to (3) to be deducted or withheld from the amount so 
paid or credited. 
Regulations: 805 (where withholding not required); 809 (reduction in withholding). 
Forms: NRS5: Application by a non-resident of Canada for a reduction in the amount 
of non-resident tax required to be withheld; NR7-R: Application for refund of non- 
resident tax withheld. 
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(6) Liability for tax — Where a person has failed to deduct or 
withhold any amount as required by this section from an amount 
paid or credited or deemed to have been paid or credited to a non- 
resident person, that person is liable to pay as tax under this Part on 
behalf of the non-resident person the whole of the amount that 
should have been deducted or withheld, and is entitled to deduct or 
withhold from any amount paid or credited by that person to the 
non-resident person or otherwise recover from the non-resident per- 
son any amount paid by that person as tax under this Part on behalf 
thereof. 

Related Provisions: 94(4)(c) [proposed] — Application of rule deeming non-resi- 


dent trust to be resident in Canada; 227(8.4) — Parallel provision for other withholding 
taxes; 227.1 — Liability of directors where corporation fails to withhold. 


Selected Cases [subsec. 215(6)]: RMM Canadian Enterprises Inc. v. R., [1997] 3 
C.T.C. 2103 (TCC) (Agent or instrumentality used to distribute deemed didvidend 
under s. 215 or s. 159); Harrowston Corp. v. Canada, [1997] 1 C.T.C. 101 (FCA) 
(Liability to pay tax did not result in deductible bad debt); Crown Forest Industries Ltd. 
v. Canada, [1992] 2 C.T.C. 1 (FCTD); aff'd (Nov. 8, 1993), Doc. A-1103-92, A-1104- 
92, A-1105-92 (FCA) (Corporation liable to, but exempt from, US tax was resident in 
US under treaty by virtue of place of management and business); Alberta Gas Ethylene 
Co. Ltd. v. Canada, [1990] 2 C.T.C. 171 (FCA) (Interest on loan by non-resident sub- 
sidiary to resident parent subject to withholding tax; agency argument rejected); R. v. 
Saint John Shipbuilding and Dry Dock Co. Ltd., [1980] C.T.C. 352 (FCA) (Payments 
for use of data stored on computer tape not taxable); R. v. Farmparts Distributing Ltd., 
[1980] C.T.C. 205 (FCA) (Payments for merchandising technique were taxable within 
scope of “plan”, “process” or “property”; payments for right to buy and sell machine 
not “rent, royalties or similar payments’). 

Selected Cases [s. 215]: Wright v. R., [2001] 3 C.T.C. 2426 (TCC) (Where non- 
resident elects under s. 216, no further liability for withholding taxes under s. 215). 
Definitions [s. 215]: “amount” — 248(1); “arm’s length” — 251(1); “business” — 
248(1): “Canada” — 255; “carry on business in Canada’ — 253; “corporation” — 
248(1), Interpretation Act 35(1); “dividend” — 248(1); “Governor in Council” — Jn- 
terpretation Act 35(1); “non-resident”, “person”, “prescribed”, “regulation” — 248(1). 
Interpretation Bulletins [s. 215]: IT-88R2: Stock dividends; IT-109R2: Unpaid 
amounts; IT-362R: Patronage dividends. 


216. (1) Alternatives re rents and timber royalties — Where 
an amount has been paid during a taxation year to a non-resident 
person or to a partnership of which that person was a member as, on 
account of, in lieu of payment of or in satisfaction of, rent on real 
property in Canada or a timber royalty, that person may, within 2 
years (or, where that person has filed an undertaking described in 
subsection (4) in respect of the year, within 6 months) after the end 
of the year, file a return of income under Part I in the form pre- 
scribed for a person resident in Canada for that year and the non- 
resident person shall, without affecting the liability of the non-resi- 
dent person for tax otherwise payable under Part I, thereupon be 
liable, in lieu of paying tax under this Part on that amount, to pay 
tax under Part I for the year as though 


Proposed Amendment — 216(1) opening words 


216. (1) Alternatives re rents and timber royalties — If an 
amount has been paid during a taxation year to a non-resident per- 
son or to a partnership of which that person was a member as, on 
account of, in lieu of payment of or in satisfaction of, rent on real 
or immovable property in Canada or a timber royalty, that person 
may, within two years (or, if that person has filed an undertaking 
described in subsection (4) in respect of the year, within six 
months) after the end of the year, file a return of income under 
Part I for that year in prescribed form. On so filing and without 
affecting the liability of the non-resident person for tax otherwise 
payable under Part I, the non-resident person is, in lieu of paying 
tax under this Part on that amount, liable to pay tax under Part I 
for the year as though 

Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. 
179(1), will amend the opening words of subsec. 216(1) to read as above, applicable 
to taxation years that end after December 20, 2002. 


Technical Notes: Section 216 allows a non-resident person to file a return of 
income under Part I in respect of rent on real property in Canada or timber royalties 
and to pay, instead of the non-resident withholding tax under Part XIII, tax under 
Part I on the basis of the non-resident’s income from the rent or royalties. 


Subsection 216(1), which provides the basic rule permitting a non-resident to be 
taxed under Part I of the Act on this income, is amended to improve its structure and 
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language. Most of the changes are stylistic; the amendment also updates the subsec- > 
tion’s reference to the form of the non-resident’s Part I tax return, to reflect the im-__ 
plementation of a special return for these non-residents. 


(a) the non-resident person were a person resident in Canada and 
not exempt from tax under section 149; 


(b) the non-resident person’s income from the non-resident per- 
son’s interest in real property in Canada, timber resource proper- 
ties and timber limits in Canada and the non-resident person’s 
share of the income of a partnership of which the non-resident 
person was a member from its interest in real property in Can- 
ada, timber resource properties and timber limits in Canada were 
the non-resident person’s only income; 


_ Proposed Amendment — 216(1)(b) 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
268(1), will amend para. 216(1)(b) by substituting “real property, or real right in im- 
movables, in Canada and inferest in, or for civil law right in” for “real property in 
Canada” in two places, to come into force on Royal Assent. _ 
Technical Notes: See under 12(4)._ 


(c) the non-resident person were entitled to no deductions from 
income for the purpose of computing the non-resident person’s 
taxable income; and 


(d) the non-resident person were entitled to no deductions under 
sections 118 to 118.9 in computing the non-resident person’s tax 
payable under Part I for the year. 


Proposed Amendment — Recapture on donation o 
rental property to charity 2 
Letter from Dept. of Finance, February 15, 2000: See under 118.1(5.4), (6). _ 


Related Provisions: 13(21) — “Timber resource property”; 96 — Partnerships and 
their members; 120(1)— Additional tax on income not earned in a province; 
150.1(S) — Electronic filing; 216(8) — Restriction on deduction; 220(3) — Extension 
of time for making return; 248(4) — Interest in real property; 248(4.1) — Meaning of 
“real right in immovables”; 250.1(b) — Calculation of income of non-resident person. 
History: That portion of subsec. 216(1) preceding para. (a) substituted by 1994, c. 7, 
Sch. If (1991, c. 49), s. 178, applicable to taxation years ending after July 13, 1990. 
That portion formerly read: 


216. (1) Where an amount has been paid during a taxation year to a non-resident 
person, or to a partnership of which the non-resident person was a member, as, 
on account or in lieu of payment of, or in satisfaction of, rent on real property in 
Canada or a timber royalty, the non-resident person may, within 2 years from the 
end of the taxation year, file a return of income under Part I in the form pre- 
scribed for a person resident in Canada for that taxation year and shall, without 
affecting the non-resident person’s liability for tax otherwise payable under Part 
I, thereupon be liable, in lieu of paying tax under this Part on that amount, to pay 
tax under Part I for that taxation year as though 
Selected Cases [subsec. 216(1)]: R. v. Merali, [1988] 1 C.T.C. 320 (FCA) (Non- 
capital losses not deductible to non-resident electing under provision carried forward to 
year in respect of which taxpayer became resident). 
Interpretation Bulletins: IT-81R: Partnerships — income of non-resident partners; 
IT-88R2: Stock dividends; IT-109R2: Unpaid amounts; IT-121R3: Election to capital- 
ize cost of borrowed money (archived); IT-393R2: Election re tax on rents and timber 
royalties — non-residents; IT-434R: Rental of real property by individual. 
Information Circulars: 77-16R4: Non-resident income tax. 
Forms: T1 General income tax return; T2 Short: Return — for eligible corporations; 
T2 SCH 97: Additional information on non-resident corporations in Canada; T3: State- 
ment of trust income allocations and designations; NR6: Undertaking to file an income 
tax return by a non-resident receiving rent from real property or receiving a timber 
royalty; T1159: Income tax return for electing under s. 216; T4144: Income tax guide 
for electing under section 216. 


(2) Idem — Where a non-resident person has filed a return of in- 
come under Part I as permitted by this section, the amount deducted 
under this Part from 


(a) rent on real property or from timber royalties paid to the per- 
son, and 


(b) the person’s share of the rent on real property or from timber 
royalties paid to a partnership of which the person is a member 


Proposed Amendment — 216(2)(a), (b) 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec, 


268(2), will amend paras. 216(2)(a) and (b) by substituting “real or immovable pro- 
petty” for “real property” in each, to come into force on Royal Assent. 


Income Tax Act 


Technical Notes: See under 12( 


and remitted to the Receiver General shall be deemed to have been 
paid on account of tax under this section and any portion of the 
amount so remitted to the Receiver General in a taxation year on the 
person’s behalf in excess of the person’s liability for tax under this 
Act for the year shall be refunded to the person. 


(3) ldem — Part I 1s applicable, with such modifications as the cir- 
cumstances require, to payment of tax under this section. 


(4) Optional method of payment — Where a non-resident per- 
son or, in the case of a partnership, each non-resident person who is 
a member of the partnership files with the Minister an undertaking 
in prescribed form to file within 6 months after the end of a taxation 
year a return of income under Part I for the year as permitted by this 
section, a person who is otherwise required by subsection 215(3) to 
remit in the year, in respect of the non-resident person or the part- 
nership, an amount to the Receiver General in payment of tax on 
rent on real property or on a timber royalty may elect under this 
section not to remit under that subsection, and if that election is 
made, the elector shall, 


Proposed Amendment — 216(4) opening words ~ 
Application: The July 18, 2005 draft legislation (Part 3— bijuralism), subse 
268(3), will amend the opening words of subsec. 216(4) by substituting “real or 
movable property” for “real property”, to come into force on Royal Assent. 
Technical Notes: See under 124). 


(a) when any amount is available out of the rent or royalty re- 
ceived for remittance to the non-resident person or the partner- 
ship, as the case may be, deduct 25% of the amount available 
and remit the amount deducted to the Receiver General on be- 
half of the non-resident person or the partnership on account of 
the tax under this Part; and 


(b) if the non-resident person or, in the case of a partnership, a 
non-resident person who is a member of the partnership 


(i) does not file a return for the year in accordance with the 
undertaking, or 


(ii) does not pay under this section the tax the non-resident 
person or member 1s liable to pay for the year within the time 
provided for payment, 


pay to the Receiver General, on account of the non-resident per- 
son’s or the partnership’s tax under this Part, on the expiration 
of the time for filing or payment, as the case may be, the full 
amount that the elector would otherwise have been required to 
remit in the year in respect of the rent or royalty minus the 
amounts that the elector has remitted in the year under paragraph 
(a) in respect of the rent or royalty. 


Possible Future Amendment — Requirement for non- 
resident to post security | i 
Letter from Dept. of Finance, June 17, 1996: 
Mr. Donald H. Watkins, Chair, Taxation Section, The Canadian Bar ‘Association - 


Mr. Robert Spindler, C.A., Chair, Taxation Committee, Canadian Institute of Chartered 
Accountants rr—=B — rr—‘C‘“E 


Dear Messrs. Watkins and Spindler: 


At our recent meeting we discussed the possibility of revising the Canadian income tax 
rules governing the taxation of rental income earned by non-resident owners of Cana- 
dian real estate. This letter outlines a proposal that would, if implemented, place the 


tisk of a non-resident’s non-compliance with the Canadian tax system on the non-resi- 


dent rather than the non-resident’s Canadian property agent. . 
In general, Part XII of the Income Tax Act levies a withholding tax of 25% on rental 
payments made by Canadians to non-resident owners of Canadian real property. Where 
the non-resident collects the rent through a Canadian agent (who is typically a building 
OF property Manager), the agent is responsible for ensuring that 25% of the gross rental 
payments are remitted to Revenue Canada. An exception to this general rule exists 
where a non-resident elects, under section 216 of the Act, to file a Canadian income tax 
return in respect of the rental income and pay tax on the net property income. : 

To make the election the non-resident and the non-resident’s Canadian agent are re- 
quired to provide an undertaking to Revenue Canada to file an income tax return for the 
rental income within six months of the end of the relevant year. Where an election is 
made, the rule requiring the Canadian agent to remit 25% of the gross rental payments 
to Revenue Canada does not apply; instead, only 25% of the net amount of rent re- 
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ceived by the agent need be remitted: However, if the non-resident fails to either file an 
income tax return or pay his tax liability within the time required under the election, the 
Canadian agent becomes liable for the amount that the agent would ordinarily have 
been required to withhold under Part XIII of the Act (ie., 25% of the gross rental Pay- 
ments) less the amount of tax actually remitted. The non-resident’s tax liability is 
placed on the Canadian agent in an attempt to protect the government from the loss of 
any tax revenue arising from the non-resident’s failure to pay the required tax, This 
mechanism i is necessary because, in practice, it would be very diffic 
liability on non-resident ‘property owners. 


We are eonicerioe alternatives to the current en ae : 
Canadian agents while at the same time protecting Canada’s tax base. To achieve these 
objectives, we are prepared to consider a system which would require on-resident pro- 
perty owners to post security with Revenue Canada in order to take adenine of the 
election to file an income tax return and avoid having tax withheld ¢ n 
of the rental payments. | Where the non- resident fails to pay the req ired amount of tax 
within the specified: time, the government would be able to look to the security; accord- 
ingly, the Canadian agent’s exposure to tax could be reduced. In this context, accept- 


able security could be similar to that which is required under section 116 of the Act. 


Finance is not, however. committed to this proposal: it remains our view that the cur- 


rent system. works reasonably \ well from the government’s Viewpoint, and implementa- 
; would be considered only if it were thought to provide a 


better system from the r $ perspective. This alternative has been outlined to a 


number of real estate organizations and other interested parties from whom we hope to 


gather comments over the course of the coming imontis. 


I would also note that at our recent meeting you ‘raised the possibility of considering 
changes to the existing time limits for filing 3 a Part I income tax retum under subsection 
216(4). We would be pleased to receive written comments on your aes for mod- 
fying” those time oe. oF on. the’ Ja es — eae ve 


Yours sincerely, 


~ Len Farber ee 
Director, Tax Legislation Division. 


Related Provisions: 96 — Partnerships and their members; 216(1) — Alternative re 
rents and timber royalties. 


History: Stibsec. 216(4) amended by 1998, c. 19, s. 217, applicable to amounts paid or 
credited after November 1991. Subsec. 216(4) formerly read: 


(4) Where a non-resident person or each non-resident person who is a member of 
a partnership has filed with the Minister an undertaking in prescribed form to file 
a return of income under Part I for a taxation year as permitted by ths section 
but within 6 months from the end of the taxation year, a person who is otherwise 
required by subsection 215(3) to remit in the year an amount to the Receiver 
General in payment of tax on rent on real property or in payment of tax on a 
timber royalty may elect, by virtue of this section, not to remit under that subsec- 
tion but if the [elector] does so elect 


(a) the [elector] shall, when any, amount is available out of the rent or royalty 
received for remittance to the non-resident person or the partnership, as the 
case may be, deduct therefrom 25% thereof and remit the amount deducted 
to the Receiver General on. behalf of the non-resident person.or the partner- 
ship on account of the tax under this Part, and 


(b) the [elector] shall, if the non-resident person or each non-resident person 
who is a member of the partnership 


(i) does not file a return for the taxation year in. accordance with the 
undertaking filed by the non-resident person or member with the Min- 
ister, or 


(ii) does not pay the tax the non-resident person or member is liable to 
pay for the taxation year under this section within the time limited for 
payment, 


pay to the Receiver General, on the expiration of the time for filing or pay- 
ment, as the case may be, the full amount that the [elector] would otherwise 
have been required to remit in the year minus the amounts that the [elector] 
has remitted in the year under paragraph (a). 


Forms: NR6: Undertaking to file an income tax return by a non-resident receiving rent 
from real property or receiving a timber royalty; T1 159: Income tax return for electing 
under s. 216: T2 SCH 97: Additional information on non-resident corporations in Can- 
ada: T4144: Income tax guide for electing under section 216. 


; _ Proposed Addition — 216(4.1) 


(4. 1) Optional method of payment — If a trust is deemed by _ 


subsection 94(3) to be resident in Canada for a taxation year for 
the purpose of computing the trust’s income for the year, a person 
who is otherwise required by subsection 215(3) to remit in the 
year, in respect of the trust, an amount to the Receiver General in 
payment of tax on rent on real or immovable property or on a 
timber royalty may elect in prescribed form filed with the Minister 
under this subsection not to remit under subsection 215(3) in re- 
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spect of amounts received after the election is made, and if that — 
elec is made, the elector shall, 


(a) when any amount is available out of the rent or royalty re- 
ceived for temittance to the trust, deduct 25% of the amount 
available and remit the amount deducted to the Receiver Gen- 
eral on behalf of the trust on account of the trust’s tax under 
Part yand= | : 


(b) if the trust does not file a ay for the year as required by 
section 150, or does not pay the tax that the trust is liable to 
pay under Part I for the year within the time required by that 
Part, on the expiration of the time for filing or payment, as the 
case may be, pay to the Receiver General, on account of the — 
-trust’s tax under Part I, the amount by which the full amount 
that the elector would otherwise have been required to remit in — 
the year in respect of the rent or royalty exceeds the amounts 
that the elector has remitted in the year sn ones a in : 
-  vespect of the rent or eee 


Minister ‘of National Revenue ona cimely ‘basis if it is filed with Wane / 
before the trust’s filing-due date for the taxation year of the trust thet : 
day. on which the amending legislation is assented to. . : 


Technical Notes: ‘In general, Part XII] imposes a withholding tax of 25% on a | 
payments made by Canadians to non-resident owners of Canadian real property. An 
exception to this general rule exists where a non-resident chooses, under subsection 
216(4), to file a Canadian income tax return in respect of the rental income and tim- _ 
ber royalty income and pay tax on the net amount of such income. Where the condi- - 
tions of subsection 216(4) are satisfied, the rule requiring a Canadian payer (or agent 
of the payee pursuant to s. 215(3)) to remit. 25% of the gross payment to the CCRA 
does not apply: instead, only 25% of the n t amou t uh income received by the non- 
resident’s agent need be remitted. - 


includes the 


Although an otherwise non- -resident _ h pee 94(3)(a) ce is 
deemed resident in Canada for the purposes of determining the trust’s liability under 

Part XIL[ on amounts paid or credited fo the trust, for the purpose of determining the 
liability of a Canadian payer on amounts paid or credited to the trust, the trust is 

effectively treated as resident in Canada (see paragraph 94(4)(c) and section 215). 


Subsection 216(4. Vy is introduced to provide a measure of relief in these circum- 
stances. Under that subsection, if a trust is deemed by subsection P43) to be resident 
in Canada for a taxation year for the purpose of computing the trust’s income for the 
son who i is otherwise required by subsection 215(3) to remit in the year, in 
the trust, an amount to the Receiver General in payment of tax on rent on 
rty or on a timber royalty may elect in prescribed form filed with the Min- 
nder - this subsection not to remit under subsection 215(3) in respect of amounts 
after the election is made. Under “paragraphs 2164. 1a) and (), : a 2 @ 
ade, the elector shall, 


+ when any amount is available out of the rent or nella aca for remittance to 

the trust, deduct 25% of the amount available and remit the amount. deducted to 

the Receiver General on behalf of the. trust on account of the trust's tax. under 
. Part . and 


« if the trust dene not file a return for the year as required by section 150, or does 
not pay the tax that the trust is liable to pay under Part I for the year within the 
time required by that Part, on the expiration of the later of the time for filing or 
payment, as the case may be, pay to the Receiver General, on account of the 
trust’s tax under Part I, the amount by which the full amount that the elector 
would otherwise have been required to remit in the year in respect of the rent or 
royalty exceeds the amounts that the elector has oe. in the year under para- 

y graph 216(4.1)(a) in respect of the rent or royalty. 


(5) Disposition by non-resident of interest in real 
property, timber resource property or timber limit — 
Where a person or a trust of which that person is a beneficiary has 
filed a return of income under Part I for a taxation year as permitted 
by this section or as required by section 150 and, in computing the 
amount of the person’s income under Part I an amount has been 
deducted under paragraph 20(1)(a), or is deemed by subsection 
107(2) to have been allowed under that paragraph, in respect of real 
property in Canada, a timber resource property or a timber limit in 
Canada, the person shall, within the time prescribed by section 150 
for filing a return of income under Part I, file a return of income 
under Part I, in the form prescribed for a person resident in Canada, 
for any subsequent taxation year in which the person was a non- 
resident person and in which that real property, timber resource pro- 
perty or timber limit or any interest therein is disposed of, within 
the meaning of section 13, by the person or by a partnership of 
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which the person is a member, and the person shall, without affect- 
ing the person’s liability for tax otherwise payable under Part I, 
thereupon be liable, in lieu of paying tax under this Part on any 
amount paid, or deemed by this Part to have been paid to the person 
or to a partnership of which the person is a member in that subse- 
quent taxation year in respect of any interest in real property, timber 
resource property or timber limit in Canada, to pay tax under Part I 
for that subsequent taxation year as though 


Proposed Amendment — 216(5) opening words 


(5) Disposition by non-resident —If a person or a trust 
under which a person is a beneficiary has filed a return of income 
under Part I for a taxation year as permitted by this section or as 
required by section 150 and, in computing the amount of the per- 
son’s income under Part I an amount has been deducted under 
paragraph 20(1)(a), or is deemed by subsection 107(2) to have 
been allowed under that paragraph, in respect of property that is 
real property in Canada — or an interest therein — or an immov- 
able in Canada — or a real right therein — , a timber resource 
property or a timber limit in Canada, the person shall file a return 
of income under Part I in prescribed form on or before the per- 
son’s filing-due date for any subsequent taxation year in which the 
person is non-resident and in which the person, or a partnership of 
which the person is a member, disposes of that property or any — 
interest, or for civil law any right, in it. On so filing and without 
affecting the person’s liability for tax otherwise payable under 
Part I, the person is, in lieu of paying tax under this Part on any 
amount paid, or deemed by this Part to have been paid, in that 
subsequent taxation year in respect of any interest in, or for civil 
law any right in, that property to the person or to a partnership of 
which the person is a member, liable to pay tax under Part I for 
that subsequent taxation year as though _ 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
179(2), will amend the opening words of subsec. 216(5) to read as above, applicable 
to taxation years that end after December 20, 2002. - 
Technical Notes: In general terms, subsection 216(5) requires that a person who 
has previously made an election under subsection 216(1), and who has claimed capi- 
tal cost allowance in computing income under the subsection, must file a return of 
income for the year in which the property that was the subject of the election is 
disposed of. Subsection 216(S) is modified in the same manner as subsection 216(1), 
again with the main change being an updated description of the relevant form. 


Letter from Dept. of Finance, February 15, 2000: See under 118.1(5.4), (6). 


(a) the person were a person resident in Canada and not exempt 
from tax under section 149; 


(b) the person’s income from the person’s interest in real pro- 
perty, timber resource property or timber limits in Canada and 
the person’s share of the income of a partnership of which the 
person was a member from its interest in real property, timber 
resource property or timber limits in Canada were the person’s 
only income; 


Proposed Amendment — 216(5)(b) 


Application: The July 18, 2005 draft legislation (Part 3 —bijuralism), subsec. 
268(4), will amend para. 216(5)(b) by substituting “real property, or rea! right in im- 
movables, in Canada or interest in, or for civil law right in” for “real property” in two 
places and “resource properties and” for “resource property or” in two places, to come 
into force on Royal Assent. 


Technical Notes: See under 12(4). 


(c) the person were entitled to no deductions from income for 
the purpose of computing the person’s taxable income; and 


(d) the person were entitled to no deductions under sections 118 
to 118.9 in computing the person’s tax payable under Part I for 
the year. 


Related Provisions: 110.1(3)(b)(i), 118.1(6)(b)(i) — Reduced recapture on donation 
of property to charity; 150.1(5)— Electronic filing; 216(6) — Saving provision; 
216(7) — Election: 216(8) — Restriction on deduction; 248(4) — Interest in real pro- 
perty; 248(4.1) — Meaning of “real right in immovables”. 

Selected Cases [subsec. 216(5)]: R. v. Arnos et al., [1982] 1 C.T.C. 186 (FCA) 
(Under Canada-U.S. Tax Convention, recapture not applicable to non-resident benefici- 
ary after Canadian trustee transferred property on which capital cost allowance was 
deducted); Deitcher v. R., [1979] C.T.C. 500 (FCTD) (Capital cost allowance deducted 
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by non-resident electing to be taxed as resident recaptured on sale of property); 
Bessemer Trust Co. v. MNR, [1973] C.T.C. 12 (FCA) (Capital cost allowance deducted 
by non-resident trust electing to be taxed as resident recaptured on sale of property). 


(6) Saving provision — Subsection (5) does not apply to require 
a non-resident person 


(a) to file a return of income under Part I for a taxation year 
unless, by filing that return, there would be included in comput- 
ing the non-resident person’s income under Part I for that year 
an amount by virtue of section 13; or 


(b) to include in computing the non-resident person’s income for 
a taxation year any amount to the extent that that amount has 
been included in computing the non-resident person’s taxable in- 
come earned in Canada for that taxation year by virtue of any 
provision of this Act other than subsection (5). 


Related Provisions: 13(1) — Recaptured depreciation. 


(7) Election — Where, by virtue of subsection (5), a non-resident 
person is liable to pay tax under Part I for a taxation year, for 
greater certainty section 61 is not applicable in computing the non- 
resident person’s income for the year. 


Proposed Repeal — 216(7) 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 179(3), 
will repeal subsec. 216(7), in force on Royal Assent. _ oo 
Technical Notes: Subsection 216(7) provides that the rules in section 61, dealing 
with income averaging annuity contracts, do not apply in computing a non-resident 
person’s income for a taxation year in respect of which subsection 216(5) applies to the 
person. Since section 61 is no longer relevant to any current transaction, subsection 
216(7) is repealed. : : ; 


(8) Restriction on deduction — For greater certainty, in deter- 
mining the amount of tax payable by a non-resident person under 
Part I for a taxation year by reason of subsection (1) or (5), no de- 
duction in computing the non-resident person’s income or tax paya- 
ble under Part I for the year shall be made to the extent that such a 
deduction by non-resident persons is not permitted under Part I. 
Selected Cases [s. 216]: Wright v. R., [2001] 3 C.T.C. 2426 (TCC) (Where non- 
resident elects under s. 216, no further liability for withholding taxes under s. 2115). 
Definitions [s. 216]: ‘amount’ — 248(1); “Canada” — 255, Interpretation Act 
35(1); “filing-due date” — 248(1); “immovable” — Quebec Civil Code art. 900-907; 


“interest” — in real property 248(4): “Minister” — 248(1); “month” — Interpretation 
Act 35(1); “non-resident” — 248(1); “person”, “prescribed”, “property” — 248(1): 
“real right in immovables” — 248(4.1); “resident in Canada’ — 250; “tax payable” — 
248(2); “taxable income” — 2(2), 248(1); “taxation year” — 249: “timber resource 
property” — 13(21), 248(1); “trust” — 104(1), 248(1), (3). 


Interpretation Bulletins [s. 216]: See under subsec. 216(1). 


216.1 (1) Alternative re acting services — No tax is payable 
under this Part on any amount described in subsection 212(5.1) that 
is paid, credited or provided to a non-resident person in a taxation 
year if the person 


(a) files with the Minister, on or before the person’s filing-due 

date for the year, a return of income under Part I for the year; 

and 

(b) elects in the return to have this section apply for the year. 
Related Provisions: 215(1) — Payor required to withhold even if election filed: 


216.1(2)— Amounts withheld and remitted credited against Part I obligation; 
216.1(3) — Where corporation makes payment to actor. 


(2) Deemed Part | payment — If in respect of a particular 
amount paid, credited or provided in a taxation year, a non-resident 
person has complied with paragraphs (1)(a) and (b), any amount 
deducted or withheld and remitted to the Receiver General on be- 
half of the person on account of tax under subsection DAD alain 
respect of the particular amount is deemed to have been paid on 
account of the person’s tax under Part I. 


(3) Deemed election and restriction — Where a corporation 
payment (within the meaning assigned by subsection 212(5.2)) has 
been made to a non-resident corporation in respect of an actor and 
at any time the corporation makes an actor payment (within the 
meaning assigned by subsection 212(5.2)) to or for the benefit of 
the actor, if the corporation makes an election under subsection (1) 
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for the taxation year in which the corporation payment is made, the 
actor is deemed to make an election under subsection (1) for the 
taxation year of the actor in which the corporation makes the actor 
payment. 


History: S. 216.1 added by 2001, c. 17, s. 175, applicable to 2001 ef seq. 


Definitions [s. 216.1]: “actor payment” — 212(5.2); “amount” — 248(1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “corporation payment” — 212(5.2); “filing- 
due date”, “Minister”, “non-resident”, “person” — 248(1); “taxation year’ — 249. 


217. (1) Alternative re Canadian benefits — In this section, a 
non-resident person’s “Canadian benefits” for a taxation year is the 
total of all amounts each of which is an amount paid or credited in 
the year and in respect of which tax under this Part would, but for 
this section, be payable by the person because of any of paragraphs 
212(1)(h), Gj) to (m) and (q). 


(2) Part | return — No tax is payable under this Part in respect of 
a non-resident person’s Canadian benefits for a taxation year if the 
person 


(a) files with the Minister, within 6 months after the end of the 
year, a return of income under Part I for the year; and 


(b) elects in the return to have this section apply for the year. 


Related Provisions: 150.1(5) — Electronic filing; 217(3)—(6) — Part I tax payable 
when election made. 


Forms: See at end of s. 217. 


(3) Taxable income earned in Canada — Where a non-resi- 
dent person elects under paragraph (2)(b) for a taxation year, for the 
purposes of Part I 


(a) the person is deemed to have been employed in Canada in 
the year; and 


(b) the person’s taxable income earned in Canada for the year is 
deemed to be the greater of 


(i) the amount that would, but for subparagraph (11), be the 
person’s taxable income earned in Canada for the year if 


(A) paragraph 115(1)(a) included the following subpara- 
graph after subparagraph (i): 
“(i.1) the non-resident person’s Canadian benefits 


for the year, within the meaning assigned by subsec- 
tion 217(1),”, and 


(B) paragraph 115(1)(f) were read as follows: 


“(f) such of the other deductions permitted for the 
purpose of computing taxable income as can reason- 
ably be considered wholly applicable to the amounts 
described in subparagraphs (a)(i) to (vi).”; and 


(ii) the person’s income (computed without reference to sub- 
section 56(8)) for the year minus the total of such of the de- 
ductions permitted for the purpose of computing taxable in- 
come as can reasonably be considered wholly applicable to 
the amounts described in subparagraphs 115(1)(a)(i) to (vi). 


Related Provisions: 2(3) — Tax payable under Part I as a result of being deemed 
employed in Canada; 250.1(b) — Calculation of income of non-resident person. 


(4) Tax credits — limitation — Sections 118 to 118.91 and 
118.94 do not apply in computing the tax payable under Part I for a 
taxation year by a non-resident person who elects under paragraph 
(2)(b) for the year, unless 


(a) where section 114 applies to the person for the year, all or 
substantially all of the person’s income for the year 1s included 
in computing the person’s taxable income for the year; or 


(b) in any other case, all or substantially all of the person’s in- 
come for the year is included in computing the amount deter- 
mined under subparagraph (3)(b)(i) in respect of the person for 
the year. 


(5) Tax credits allowed — In computing the tax payable under 
Part I for a taxation year by a non-resident person to whom neither 
paragraph (4)(a) nor paragraph (4)(b) applies for the year there 


S. 217 


may, notwithstanding section 118.94 and subsection (4), be de- 
ducted the lesser of 


(a) the total of 


(i) such of the amounts that would have been deductible 
under any of section 118.2, subsections 118.3(2) and (3) and 
sections 118.6, 118.8 and 118.9 in computing the person’s 
tax payable under Part I for the year if the person had been 
resident in Canada throughout the year, as can reasonably be 
considered wholly applicable, and 


(ii) the amounts that would have been deductible under any 
of sections 118 and 118.1, subsection 118.3(1) and sections 
118.5 and 118.7 in computing the person’s tax payable under 
Part I for the year if the person had been resident in Canada 
throughout the year, and 


(b) the appropriate percentage for the year of the person’s Cana- 
dian benefits for the year. 


(6) Special credit — In computing the tax payable under Part I 
for a taxation year by a non-resident who elects under paragraph 
(2)(b) for the year, there may be deducted the amount determined 


by the formula 
(B-C) 
re. | B 
where 


A is the amount of tax under Part I that would, but for this subsec- 
tion, be payable by the person for the year; 


B is the amount determined under subparagraph (3)(b)(ii) in re- 
spect of the person for the year; and 


C_ is the amount determined under subparagraph (3)(b)(i) in respect 
of the person for the year. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subpara. 217(3)(b)(ii) amended by 1998, c. 19, s. 64, applicable to 1997 et 
seg. Subpara. 217(3)(b)(ii) formerly read: 


(ii) the person’s income for the year, minus the total of such of the deductions 
permitted for the purpose of computing taxable income as can reasonably be 
considered wholly applicable to the amounts described in subparagraphs 
115(1)(a)() to (v1). 


S. 217 amended by 1997, c. 25, s. 64, applicable to 1997 et seg. S. 217 formerly read: 


217. Election respecting certain payments — Where by virtue of any one or 
more of paragraphs 212(1)(f), (h), (j) to (m) and (q) a non-resident person would 
otherwise be liable to pay tax under this Part on one or more amounts paid or 
credited to the non-resident person in a taxation year and that person has, within 
6 months after the end of the year, filed a return of income under Part I for the 
year and so elected therein, the following rules apply: 


(a) notwithstanding subsection 212(1), no tax under this Part is payable by 
the non-resident person on those amounts; 


(b) notwithstanding section 115, for the purposes of computing that person’s 
taxable income earned in Canada for the year, 


(i) paragraph 115(1)(a) shall be read as though it included the following 
subparagraph: 


“(j,1) amounts paid or credited to the non-resident person in the 
year on which that person would, under any of paragraphs 
212(1)(f), (h), (j) to (m) and (q) be liable to pay tax under Part 
XIII if no election were made under section 217,”, and 


(ii) all that portion of subsection 115(1) following paragraph (c) shall be 
read as follows: 


“minus the total of such of the deductions from income permitted 
for the purpose of computing taxable income as may reasonably 
be considered wholly applicable”; and 


(c) notwithstanding sections 118.91 and 118.94, where the non-resident per- 
son is an individual more than '/2 of whose income for the year is included in 
the individual’s taxable income or taxable income earned in Canada for the 
year, as the case may be, section 118.94 shall, where the individual so elects 
in the return, be applied in respect of the individual for the year as if it read 
as follows: 


“118.94 Sections 118 to 118.91 do not apply for the purpose of com- 
puting the tax payable under this Part for a taxation year by an indivi- 
dual who was non-resident at any time in the year, except that for the 
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purpose of computing the tax payable under this Part for the year there 
may be deducted the total of 


(a) such of the amounts that would have been deductible under 
any of section 118.2, subsections 118.3(2) and (3) and sections 
118.6, 118.8 and 118.9 for the purpose of computing the indivi- 
dual’s tax payable under this Part for the year if the individual had 
been resident in Canada throughout the year, as can reasonably be 
considered wholly applicable, and 


(b) the amounts that would haye been deductible under sections 
118 and 118.1, subsection 118.3(1) and sections 118.5 and 118.7 
for the purpose of computing the individual’s tax payable under 
this Part for the year if the individual had been resident in Canada 
throughout the year, 


not exceeding the appropriate percentage for the year of the total of all 
amounts each of which is an amount paid or credited to the individual 
in the year on which the individual would, under any of paragraphs 
212(1)(f), (h), (j) to (m) and (q) be liable to pay tax under Part XIII if 
no election were made under section 217.” 


Subpara. 217(b)(i) and the closing words of the version of s. 118.94 quoted within para. 
217(c) amended by 1996, c. 21, subsecs. 56(1), (2), applicable to 1996 et seg. Subpara. 
(b)(i) and the closing words of s. 118.94 quoted in 217(c) formerly read: 


(i) there shall be added to the total of the amounts determined under subpara- . 
graphs 115(1)(a)(i) to (v) in respect of that person the total of amounts each of 
which is an amount paid or credited to the non-resident person in the year on 
which that person would, by virtue of any one or more of paragraphs 212(1)(f), 
(h), (j) to (m) and (q), be liable to pay tax under this Part if paragraph 212(1)(h) 
were read without reference to subparagraphs 212(1)(h)(i) and (ii), and 


and read the closing words of 118.94 as quoted in 217(c) as follows: 


not exceeding the appropriate percentage for the year of the total of all amounts 

each of which is an amount paid or credited to the individual in the year on 
which the individual would, under any of paragraphs 212(1)(f), (h), Gj) to (m) 
and (q), be liable to pay tax under Part XIII if paragraph 212(1)(h) were read 
without reference to subparagraphs 212(1)(h)(i) and (ii), and no election were 
made under section 217. 


Para. 217(c) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 179(1), applicable 
to 1991 et seq.; and (by subsec. 179(3)), for the: 1988 to 1990 taxation years, paras. 
118.94(a) and (b), as those paras. apply for the purpose of para. 217(c), shall be read as 
follows: 


(a) such of the amounts that would have been deductible under any of section 
118.2, subsections 118.3(2) and (3) and sections 118.6, 118.8 and 118.9 for the 
purpose of computing the individual’s tax payable under this Part for the year if 
the individual had been resident in Canada throughout the year, as can reasona- 
bly be considered to be wholly applicable; and 


(b) the amounts that would have been deductible under sections 118 and 118.1, 
subsection 118.3(1) and sections 118.5 and 118.7 for the purpose of computing 
the individual’s tax payable under this Part for the year if the individual had been 
resident in Canada throughout the year. 


Para. 217(c) formerly read: 


(c) notwithstanding section 118.94, where the person is an individual, that sec- 
tion shall be read as follows: 


“118.94 Sections 118 to 118.9 do not apply for the purpose of computing 
the tax payable under this Part for a taxation year by a non-resident indivi- 
dual except that for the purpose of computing the individual’s tax payable 
under this Part for the year there may be deducted 


(a) such of the amounts that would have been deductible under any of 
sections 118.1 and 118.2, subsections 118.3(2) and (3) and sections 
118.5 to 118.9 for the purpose of computing the individual’s tax paya- 
ble under this Part for the year had the individual been resident in 
Canada throughout the year, as may reasonably be considered wholly 
applicable; and , 


(b) the amounts that would have been deductible under section 118 
and subsection 118.3(1) for the purpose of computing the individual’s 
tax payable under this Part for the year had the individual been resi- 
dent in Canada throughout the year.” 


Selected Cases [s. 217]: Yaremy v. Canada, [1994] 2 C.T.C. 2402 (TCC) (Election 
under s. 217 could not later be reversed). 


Definitions [s. 217]: “amount”, “appropriate percentage” — 248(1); “Canada” — 
255; “Canadian benefits” — 217(1); “individual”, “Minister”, “non-resident”, “per- 
son” — 248(1); “resident in Canada” — 250; “tax payable” — 248(2): “taxable in- 
come” — 2(2), 248(1); “taxable income earned in Canada” — 115(1), 248(1); “‘taxa- 
tion year” — 249, 

Interpretation Bulletins [s. 217]: IT-88R2: Stock dividends: IT-109R2: Unpaid 
amounts; IT-171R2: Non-resident individuals — computation of taxable income earned 
in Canada and non-refundable tax credits (archived); IT-337R2: Retiring allowances. 


Forms [s. 217]: NR5: Application by a non-resident of Canada for a reduction in the 


amount of non-resident tax required to be withheld; NR7-R: Application for refund of 
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non-resident tax withheld; NR7-R: Application for refund of non-resident tax withheld; 
T4056: Emigrants and. income tax [guide];.T4145; Electing under section 217 of the 
Income Tax Act [guide]. 


218. (1) Loan to wholly-owned subsidiary — For the purposes 
of this Act, where 


(a) a non-resident corporation (in this section referred to as the 
‘parent corporation”) is indebted to 


(i) a person resident in Canada, or 


(ii) a non-resident insurance corporation carrying on business 
in Canada, 


(in this section referred to as the “creditor’’) under an arrange- 
ment whereby the parent corporation is required to pay interest 
in Canadian currency, and 


(b) the parent corporation has lent the money in respect of which 
it is so indebted, or a part thereof, to a subsidiary wholly-owned 
corporation resident in Canada whose principal business is the 
making of loans (in this section referred to as the “subsidiary 
corporation’) under an arrangement whereby the subsidiary cor- 
poration is required to repay the loan to the parent corporation 
with interest at the same rate as is payable by the parent corpora- 
tion to the creditor, 


the amount so lent by the parent corporation to the subsidiary cor- 
poration shall be deemed to have been borrowed by the parent cor- 
poration as agent of the subsidiary corporation and interest paid by 
the subsidiary corporation to the parent corporation that has been 
paid by the parent corporation to the creditor shall be deemed to 
have been paid by the subsidiary corporation to the creditor and not 
by the subsidiary corporation to the parent corporation or by the 
parent corporation to the creditor. 


(2) Idem — Where a parent corporation has lent money. toa sub- 
sidiary wholly-owned corporation resident in Canada whose princi- 
pal business is not the making of loans and the money has been lent 
by that corporation to a subsidiary corporation wholly-owned by it 
and resident in Canada whose principal business is the making of 
loans, the loan by the parent corporation shall be deemed, for the 
purpose of subsection (1), to have been a loan to a subsidiary 
wholly-owned corporation whose principal business is the making 
of loans. 


(3) Election — This section does not apply in respect of any pay- 
ment of interest unless the parent corporation and the creditor have 
executed, and filed with the Minister, an election in prescribed 
form. 


Forms: 12023: Election in respect of loans from non-residents. 


(4) Application of election — An election filed under subsection 
(3) does not apply in respect of any payment of interest made more 
than 12 months before the date on which the election was filed with 
the Minister. 


Related Provisions: 17 — Inclusion of deemed interest in income of corporation 
resident in Canada. 

Definitions [s. 218]: “business” — 248(1): “carrying on business in Canada” — 253; 
“corporation” — 248(1), Interpretation Act 35(1); “insurance corporation”, “Minister”, 
“non-resident” — 248(1); “parent corporation” — 218(1)(a); “person”, “prescribed” — 
248(1); “resident in Canada” — 250: “subsidiary corporation” — 218(1)(b); “subsidi- 
ary wholly-owned corporation” — 248(1). 


Interpretation Bulletins [s. 218]: IT-88R2: Stock dividends; IT-109R2: Unpaid 
amounts. 


218.1 Application of s. 138.1 — In respect of life insurance poli- 
cies for which all or any part of an insurer’s reserves vary in 
amount depending on the fair market value of a specified group of 
properties, the rules contained in section 138.1 apply for the pur- 
poses of this Part. 


Origin of s. 218.1: R.S.C. 1985, ¢. 1 (Sth Supp.). (Formerly contained in opening 
words of 138.1,) 


Definitions [s. 218.1]: “amount”, “insurer”, “life insurance policy” — 248(1). 
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PART XIll.1— ADDITIONAL TAX ON 
AUTHORIZED FOREIGN BANKS 


218.2 (1) Branch interest tax — Every authorized foreign bank 
shall pay a tax under this Part for each taxation year equal to 25% 
of its taxable interest expense for the year. 

Related Provisions: 157(1)(a)(i) — Monthly instalments required; 218.2(2) — Tax- 


able interest expense; 218.2(3), (4) — Effect of treaties on tax rate; 218.2(5) — Admin- 
istration of Part XIII.1 tax. 


(2) Taxable interest expense — The taxable interest expense of 
an authorized foreign bank for a taxation year is 15% of the 
amount, if any, by which 


(a) the total of all amounts on account of interest that are de- 
ducted under section 20.2 in computing the bank’s income for 
the year from its Canadian banking business 


exceeds 


(b) the total of all amounts that are included in paragraph (a) and 
that are in respect of a liability of the bank to another person or 
partnership. 


(3) Where tax not payable — No tax is payable under this Part 
for a taxation year by an authorized foreign bank if 


(a) the bank is resident in a country with which Canada has a tax 
treaty at the end of the year; and 


(b) no tax similar to the tax under this Part would be payable in 
that country for the year by a bank resident in Canada carrying 
on business in that country during the year. 


(4) Rate limitation — Despite any other provision of this Act, the 
reference in subsection (1) to 25% shall, in respect of a taxation 
year of an authorized foreign bank that is resident in a country with 
which Canada has a tax treaty on the last day of the year, be read as 
a reference to, 


(a) if the treaty specifies the maximum rate of tax that Canada 
may impose under this Part for the year on residents of that 
country, that rate; 


(b) if the treaty does not specify a maximum rate as described in 
paragraph (a) but does specify the maximum rate of tax that 
Canada may impose on a payment of interest in the year by a 
person resident in Canada to a related person resident in that 
country, that rate; and 


(c) in any other case, 25%. 


(5) Provisions applicable to Part — Sections 150 to 152, 158, 
159, 160.1 and 161 to 167 and Division J of Part I apply to this Part 
with any modifications that the circumstances require. 

Related Provisions: 157(1)(a)(i) — Monthly instalments required. 

History: S. 218.2 (Part XIII.1) added by 2001, c. 17, s. 176, applicable to taxation 
years that end after June 27, 1999. 


Definitions [s. 218.2]: “amount”, “authorized foreign bank”, “bank”, “business” — 
248(1); “Canada” — 255, Interpretation Act 35(1); “Canadian banking business” — 
248(1);. “person” — 248(1); “related” — 251(2)—(6); “resident”, “resident in Can- 
ada” — 250; “tax treaty” — 248(1); “taxable interest expense” — 218.2(2); “taxation 
year’ — 249. 


Forms: T2 SCH 97: Additional information on non-resident corporations in Canada. 


PART XIll.2 — NON-RESIDENT INVESTORS 
IN CANADIAN MUTUAL FUNDS 


218.3 (1) Definitions — The following definitions apply in this 
Part. 


“assessable distribution”, in respect of a Canadian property mu- 
tual fund investment, means the portion of any amount that is paid 
or credited, by the mutual fund that issued the investment, to a non- 
resident investor who holds the investment, and that is not other- 
wise subject to tax under Part I or Part XIII. 

Related Provisions: 53(2)(h)(i.1)(B)(II) — Assessable distribution not deducted 
from adjusted cost base of capital interest in trust, 


S. 218.3(3) 


‘Canadian property mutual fund investment” means a share of 
the capital stock of a mutual fund corporation, or a unit of a mutual 
fund trust, if 


(a) the share or unit is listed on a prescribed stock exchange; and 


(b) more than 50% of the fair market value of the share or unit 1s 
attributable to one or more properties each of which is real pro- 
perty in Canada, a Canadian resource property or a timber re- 
source property. 

Regulations: 3200, 3201 (prescribed stock exchanges). 


“Canadian property mutual fund loss” — of a non-resident in- 
vestor for a taxation year for which the non-resident investor has 
filed, on or before their filing-due date for the taxation year, a return 
of income under this Part in prescribed form, in respect of a Cana- 
dian property mutual fund investment — means the lesser of 


(a) the non-resident investor’s loss (for greater certainty as de- 
termined under section 40) for the taxation year from the dispo- 
sition of the Canadian property mutual fund investment, and 


(b) the total of all assessable distributions that were paid or 
credited on the Canadian property mutual fund investment after 
the non-resident investor last acquired the investment and at or 
before the time of the disposition. 


“non-resident investor” means a non-resident person or a partner- 
ship other than a Canadian partnership. 


“unused Canadian property mutual fund loss’, of a non-resident 
investor for a taxation year, means the portion of the total of the 
non-resident investor’s Canadian mutual fund property losses for 
preceding taxation years that has neither reduced under subsection 
(3) the amount of tax payable, nor increased under subsection (5) 
the amount of a refund of tax paid, under this Part for any preceding 
taxation year. 


(2) Tax payable — If at any time a person (referred to in this sec- 
tion as the “payer”) pays or credits, to a non-resident investor who 
holds a Canadian property mutual fund investment, an amount as, 
on account of, in lieu of payment of or in satisfaction of, an assessa- 
ble distribution, 


(a) the non-resident investor is deemed for the purposes of this 
Act, other than section 150, to have disposed at that time, for 
proceeds equal to the amount of the assessable distribution, of a 
property 
(i) that is a taxable Canadian property the adjusted cost base 
of which to the non-resident investor immediately before that 
time is nil, and 


(ii) that is in all other respects identical to the Canadian pro- 
perty mutual fund investment; 


(b) the non-resident investor is liable to pay an income tax of 
15% on the amount of any gain (for greater certainty as deter- 
mined under section 40) from the disposition; and 


(c) the payer shall, notwithstanding any agreement or law to the 
contrary, 


(i) deduct or withhold 15% from the amount paid or credited, 
(ii) immediately remit that amount to the Receiver General 
on behalf of the non-resident investor on account of the tax, 
and 


(iii) submit with the remittance a statement in prescribed 
form. 


Proposed Amendment — Part XII.2 not to apply to _ 
| mutual fund reorganization _ 
Letter from Dept. of Finance, February 14, 2006: See under 132.2(3). 


Related Provisions: 115(1)(b) — Disposition deemed under 218.3(2) excluded from 
non-resident’s taxable income earned in Canada; 218.3(2) — Non-resident may file re- 
turn to reduce losses; 218.3(10), 227.1 — Directors of corporation liable for unremitted 
tax. 


(3) Use of losses — If a non-resident investor files, on or before 
their filing-due date for a taxation year, a return of income under 
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this Part in prescribed form for the taxation year, the non-resident 
investor is liable, instead of paying tax under paragraph (2)(b) in 
respect of any amount paid or credited in the taxation year, to pay 
an income tax of 15% for the taxation year on the amount, if any, 
by which 
(a) the total of the non-resident investor’s gains under subsection 
(2) for the taxation year 


exceeds 


(b) the total of the non-resident investor’s Canadian property 

mutual fund losses for the year and the non-resident investor’s 

unused Canadian property mutual fund loss for the taxation year. 
Related Provisions: 218.3(4) — Tax deemed paid; 218.3(5)-(7) — Refund and car- 
ryback; 218.3(8), (9) — Application to partnership. 


Forms: T1262: Part XIII.2 tax return for non-resident’s investments in Canadian mu- 
tual funds. 


(4) Deemed tax paid — If a non-resident investor files, on or 
before their filing-due date for a taxation year, a return of income 
under this Part in prescribed form for the taxation year, any amount 
that is remitted to the Receiver General in respect of an assessable 
distribution paid or credited to the non-resident investor in the taxa- 
tion year is deemed to have been paid on account of the non-resi- 
dent investor’s tax under subsection (3) for the taxation year. 


Forms: T1262: Part XIII.2 tax return for non-resident’s investments in Canadian mu- 
tual funds. 


(5) Refund — The amount, if any, by which the total of all 
amounts paid on account of a non-resident investor’s tax under sub- 
section (3) for a taxation year exceeds the non-resident investor’s 
liability for tax under this Part for the taxation year shall be re- 
funded to the non-resident investor. 


(6) Excess loss — carryback — If a non-resident investor files, 
on or before their filing-due date for a taxation year, a return of 
income under this Part in prescribed form for the taxation year, the 
Minister shall refund to the non-resident investor an amount equal 
to the lesser of 


(a) the total amount of tax under this Part paid by the non-resi- 
dent investor in each of the three preceding taxation years, to the 
extent that the Minister has not previously refunded that tax, and 


(b) 15% of the amount, if any, by which 


(i) the total of the non-resident investor’s Canadian property 
mutual fund losses for the taxation year and the non-resident 
investor’s unused Canadian property mutual fund loss for the 
taxation year 


exceeds 


(ii) the total of all assessable distributions paid or credited to 
the non-resident investor in the taxation year. 


Related Provisions: 218.3(7) — Ordering. 


(7) Ordering — In applying subsection (6), amounts of tax are to 
be considered to be refunded in the order in which they were paid. 


(8) Partnership filing-due date — For the purposes of this Part, 
the taxation year of a partnership is its fiscal period and the filing- 
due date for the taxation year is to be determined as if the partner- 
ship were a corporation. 


(9) Partnership — member resident in Canada — If a non- 
resident investor is a partnership a member of which is resident in 
Canada, the portion of the tax paid by the partnership under this 
Part in respect of an assessable distribution paid or credited to the 
partnership in a particular taxation year of the partnership (or, if the 
partnership files a return of income for the particular taxation year 
in accordance with subsection (3), the portion of the tax paid by the 
partnership under that subsection for the taxation year) that can rea- 
sonably be considered to be the member’s share is deemed 


(a) to be an amount paid on account of that member’s liability 
for tax under Part I for that member’s taxation year in which the 
particular taxation year of the partnership ends; and 
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(b) except for the purposes of this subsection, to be neither a tax 
paid on account of the partnership’s tax under this Part nor a tax 
paid by the partnership. 


(10) Provisions applicable — Section 150.1, subsections 
161(1), (7) and (11), sections 162 to 167, Division J of Part I, para- 
graph 214(3)(f), subsections 215(2), (3) and (6) and sections 227 
and 227.1 apply to this Part with any modifications that the circum- 
stances require. 

History: S. 218. 3 (Part XIII.2) added by 2005, c. 19, s. 47, applicable to distributions 
paid or credited after 2004. 

Definitions [s. 218.3]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “‘as- 
sessable distribution” — 218.3(1); “Canada” — 255, Interpretation Act 35(1); “Cana- 
dian partnership’ — 102, 248(1); “Canadian property mutual fund investment’, “Cana- 
dian property mutual fund loss” — 218.3(1); “Canadian resource property’ — 66(15), 
248(1); “corporation” — 248(1), Interpretation Act 35(1); “disposition” — 248(1); “fil- 
ing-due date” — 218.3(8), 248(1); “fiscal period’ — 249.1; “Minister” — 248(1); 
“mutual fund corporation” —131(8),  248(1); “mutual fund — trust” — 
132(6)-(7),132.2(3)(n), 248(1); “non-resident” — 248(1); ‘non-resident investor’? — 
218.3(1); “payer” — 218.3(2); “person”, “prescribed” — 248(1); “prescribed stock ex- 
change” — 248(29), Reg. 3200, 3201; “property” — 248(1); “resident in Canada” — 
250; “share”, “taxable Canadian property” — 248(1); “taxation year” — 218.3(8), 249; 
“timber resource property” — 13(21), 248(1); “unused Canadian property mutual fund 
loss” — 218.3(1). 


PART XIV — ADDITIONAL TAX [BRANCH 
TAX] ON NON-RESIDENT CORPORATIONS 


History: The heading before s. 219 amended by 1998, c. 19, s. 218, in force on June 
18, 1998. The heading formerly read: 
Additional Tax on Corporations (other than Canadian Corporations) 
Carrying on Business in Canada 


219. (1) Additional tax [branch tax] — Every corporation that 
is non-resident in a taxation year shall, on or before its balance-due 
day for the year, pay a tax under this Part for the year equal to 25% 
of the amount, if any, by which the total of 


(a) the corporation’s taxable income earned in Canada for the 
year (in this subsection referred to as the corporation’s “‘base 
amount’), 


(b) the amount deducted because of section 112 and paragraph 
115(1)(e) in computing the corporation’s base amount, 


(c) the amount deducted under paragraph 20(1)(v.1) in comput- 
ing the corporation’s base amount, other than any portion of the 
amount so deducted that was deductible because of the member- 
ship of the corporation in a partnership, 


Repeal [effective 2007] 219(1)(c) 
Application: S.C. 2003, c. 28 (Bill C-48. Royal Assent November 7, 2003), subsec. 
17(1), repeals para. 219(1)(c), applicable to taxation years that begin after 2006. 


(d) the amount, if any, by which the total of all amounts each of 
which is a taxable capital gain of the corporation for the year 
from a disposition of a taxable Canadian property exceeds the 
total of all amounts each of which is 


(i) an allowable capital loss of the corporation for the year 
from a disposition of a taxable Canadian property, or 


(ii) an amount deductible because of paragraphs 111(1)(b) 
and 115(1)(e) in computing the corporation’s base amount, 


(e) the total of all amounts each of which 


(1) is an amount in respect of a grant or credit that can rea- 
sonably be considered to have been received by the corpora- 
tion in the year as a reimbursement or repayment of, or as 
indemnification or compensation for, an amount deducted 
because of 


(A) paragraph (j), as it read in its application to the 1995 
taxation year, in computing the amount determined under 


this subsection for a preceding taxation year that began 
before 1996, or 


(B) paragraph (k) in computing the amount determined 
under this subsection for the year or for a preceding taxa- 
tion year that began after 1995, and 
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(ii) was not included in computing the corporation’s base 
amount for any taxation year, 


Amendment [effective 2007] — 219(1)(e) 


(e) the total of all amounts each of which is an amount in re- 
spect of a grant or credit that 


(i) can reasonably be considered to have been received by 
the corporation in the year as a reimbursement or repay- — 
ment of, or as indemnification or compensation for, an 
amount deducted because of paragraph (j), as it read in its 
application to the 1995 taxation year, in computing the 
amount determined under this subsection for a preceding — 
taxation year that began before 1996, and — 


- Gi) was not included in computing the corporation’s base 


amount for any taxation year, rt 

Application: S.C. 2003, c. 28 (Bill C-48, Royal Assent November 7, 2003), subsec. 

17(2), amends para. 219(1)(e) to read as above, applicable to tax ion years that be- 

gin after 2006. oF oe 
(f) where, at-any time in the year, the corporation has made one 
or more dispositions described in paragraph (1) of qualified pro- 
perty, the total of all amounts each of which is an amount in 
respect of one of those dispositions equal to the amount, if any, 
by which the fair market value of the qualified property at the 
time of the disposition exceeds the corporation’s proceeds of 
disposition of the property, and 


(g) the amount, if any, claimed for the immediately preceding 
taxation year under paragraph (j) by the corporation, 


exceeds the total of 
(h) that proportion of the total of 


(i) the total of the taxes payable under Parts I, 1.3 and VI for 
the year by the corporation, determined without reference to 
subsection (1.1), and 


(ii) the total of the income taxes payable to the government 
of a province for the year by the corporation, determined 
without reference to subsection (1.1), 


that the corporation’s base amount is of the amount that would, 
if this Act were read without reference to subsection (1.1), be 
the corporation’s base amount, 


(i) the total of all amounts each of which is the amount of inter- 
est or a penalty paid by the corporation in the year 


(i) under this Act, or 


(ii) on or in respect of an income tax payable by it to the 
government of a province under a law of the province relat- 
ing to income tax, 


to the extent that the interest or penalty was not deductible in 
computing its base amount for any taxation year, 


(j) where the corporation was carrying on business in Canada at 
the end of the year, the amount claimed by the corporation for 
the year, not exceeding the amount prescribed to be its allow- 
ance for the year in respect of its investment in property in 
Canada, 


(k) the portion of the total of all amounts, each of which is an 
amount by which the corporation’s base amount is increased be- 
cause of paragraph 12(1)(o) or 18(1)(1.1) or (m) or subsection 
69(6) or (7), that is not deductible under paragraph (h) or (j), and 


Repeal [effective 2007] — 219(1 )(k) 


Application: S.C. 2003, c. 28 (Bill C-48, Royal Assent November 7, 2003), subsec. 
17(3), repeals para. 219(1)(k), applicable to taxation years that begin after 2006, 


(1) where the corporation has at any time in the year disposed of 
property (in this paragraph and paragraph (f) referred to as 
“qualified property”) used by it immediately before that time for 
the purpose of gaining or producing income from a business car- 
ried on by it in Canada to a Canadian corporation (in this para- 
graph referred to as the “purchaser corporation”) that was, im- 
mediately after the disposition, a qualified related corporation of 


S. 219(1) 


the corporation for consideration that includes a share of the 

capital stock of the purchaser corporation, the total of all 
amounts each of which is an amount in respect of a disposition 
in the year of a qualified property equal to the amount, if any, by 
which 


(i) the fair market value of the qualified property at the time 
of the disposition 


exceeds the total of 


(ii) the amount, if any, by which the paid-up capital in re- 
spect of the issued and outstanding shares of the capital stock 
of the purchaser corporation increased because of the dispo- 
sition, and 


(iii) the fair market value, at the time of receipt, of the con- 
sideration (other than shares) given by the purchaser corpora- 
tion for the qualified property. 


Related Provisions: 18(1)(t) — Tax is non-deductible; 52(7) — Cost of shares of 
subsidiary; 115.2 — Non-resident investment or pension fund deemed not to be carry- 
ing on business in Canada; 134 — Status of non-resident-owned investment corpora- 
tion for purposes of s. 219; 142.7(10)(b) — Addition under 219(1)(g) for branch-estab- 
lishment dividend of foreign entrant bank; 218.2 — Branch interest tax on foreign 
banks; 219(1.1) — Excluded gains; 219(2)— Exempt corporations; 219.1 — Corpo- 
rate emigration — 25% tax; 219.2 — Limitation on rate of Part XIV tax to dividend 
rate under treaties; Canada-U.K. Tax Treaty:Art. 22:3 — Limitation on branch tax; 
Canada-U.S. Tax Treaty:Art. X:6(d) — Exemption for first $500,000 of earnings and 
rate limited to 5%. 


History: The opening words of subsec. 219(1) amended by 2003, c. 15, s. 128, appli- 
cable to taxation years that begin after June 2003. The opening words formerly read: 


(1) Every corporation that is non-resident in a taxation year shall, on or before its 
filing-due date for the year, pay a tax under this Part for the year equal to 25% of 
the amount, if any, by which the total of 


Para. 219(1)(b) amended by 2001, c. 17, subsec. 177(1), applicable to 1998 er seq. 
Para. (b) formerly read: 


(b) the amount deducted because of section 112 and paragraph 115(1)(d.1) in 
computing the corporation’s base amount, 


Para. 219(1)(d) amended by the said c. 17, subsec. 177(2), by replacing the expression 
“1/3 of the amount” with “the amount”, applicable to taxation years that end after Febru- 
ary 27, 2000 except that, for such taxation years that ended before October 18, 2000, 
the reference to the expression “the amount” shall be read as a reference to the expres- 
sion “'/2 of the amount”. 


Subsec. 219(1) amended by 1998, c. 19, subsec. 219(1), applicable to taxation years 
that begin after 1995 except that, in its application to taxation years that began in 1996, 
the reference in paragraph 219(1)(g) of the Act to “paragraph (j)” shall be read as a 
reference to “paragraph (h), as it read in its application to the 1995 taxation year, or 
paragraph (j)”. Subsec. 219(1) formerly read: 


(1) Every corporation carrying on business in Canada at any time in a taxation 
year (other than a corporation that was, throughout the year, a Canadian corpora- 
tion) shall, on or before the day on or before which it is required to file a return 
of income under Part I for the year, pay a tax under this Part for the year equal to 
25% of the amount by which the total of 


(a) the corporation’s amount taxable (within the meaning given that expres- 
sion in section 123) for the taxation year, 


(a.1) the amount deducted by the corporation under section 112 in comput- 
ing the amount referred to in paragraph (a), 


(a.2) the amount deducted by the corporation under subsection 115(1) in 
computing the amount referred to in paragraph (a) that was an amount the 
deduction of which was permitted under section 112, 


(a.3) the amount deducted under paragraph 20(1)(v.1) by the corporation in 
computing the amount referred to in paragraph (a), other than any portion of 
the amount so deducted that was deductible because of the membership of 
the corporation in a partnership, 


(a.4) where, at any time in the taxation year, the corporation has made one or 
more dispositions as described in paragraph (k) of qualified property, the 
total of all amounts each of which is an amount in respect of such a disposi- 
tion equal to the amount, if any, by which the fair market value of the quali- 
fied property at the time of the disposition exceeds the amount of the corpo- 
ration’s proceeds of disposition of the property, 


(b) the amount claimed by the corporation under paragraph (h) for the imme- 
diately preceding taxation year, and 


(c) where the corporation was resident in Canada at any time in the year, the 
amount claimed under paragraph (i) for the immediately preceding taxation 
year, 
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exceeds the total of, 


(d) where the corporation was, throughout the year, not resident in Canada, 
the lesser of 


(i) the amount, if any, by which the total of amounts each of which is a 
taxable capital gain of the corporation for the year from a disposition of 
a taxable Canadian property that was not property used in the year in, or 
held in the year in the course of, carrying on business in Canada, ex- 
ceeds the total of amounts each of which is an allowable capital loss of 
the corporation for the year from a disposition of any such property, and 


(ii) the amount that would be determined under subparagraph (i) for the 
year if it were read without reference to the expression “that was not 
property used in the year in, or held in the year in the course of, carrying 
on business in Canada’, 


(e) the total of the taxes payable by it under Parts I, 1.3 and VI for the year 
less, where the corporation was at no time in the year resident in Canada, 
that proportion of the tax payable by it under Part I for the year that the 
amount determined under paragraph (d) in respect of the corporation for the 
year is of the corporation’s amount taxable for the year, 


(f) any income taxes payable by the corporation to the government of a prov- 
ince in respect of the year (to the extent that those taxes were not deductible 
under Part I in computing its. income for the year from businesses carried on 
by it in Canada) less, where the corporation was, at no time in the year, 
resident in Canada, that proportion thereof that the amount determined under 
paragraph (d) in respect of the corporation for the year is of the corporation’s 
amount taxable for the year, 


(f.1) the total of all amounts each of which is the amount of interest or a 
penalty paid by it in the year ; 


(i) under this Act, or 


(ii) on or in respect of income taxes payable by it to the government of a 
province under a law of the province relating to income tax, 


to the extent that the interest or penalty was not deductible in computing its 
income under Part I for any taxation year from a business carried on by it in 
Canada, 


(g) where the corporation was resident in Canada at any time in the year 


(i) the amount deducted under section 126 from the tax for the year oth- 
erwise payable by the corporation under Part J, and 


(ii) '/ of the lesser of the corporation’s taxable income for the year and 
the amount, if any, by which 


(A) the total of such of its incomes for the year from businesses or 

properties and its taxable capital gains for the year from disposition 

of property as were from sources in countries other than Canada 
exceeds 


(B) the total of such of its losses for the year from businesses or 
properties and its allowable capital losses for the year from disposi- 
tions of property as were from sources in countries other than 
Canada, 


(h) where the corporation was, at the end of the year, carrying on business in 
Canada, such amount as the corporation may claim for the year, not exceed- 
ing the amount prescribed to be its allowance for the year in respect of its 
investment in property in Canada, 


(i) where the corporation was resident in Canada at any time in the year, 
such amount as the corporation may claim for the year, not exceeding the 
amount, if any, by which 


(i) the total of dividends paid by it after it last became resident in Can- 
ada, while it was resident in Canada and before the end of the year 


exceeds 


(i) the total of amounts determined under subparagraph (g)(ii) in respect 
of the corporation for taxation years ending after it last became resident 
in Canada and not later than the end of the year, 


(j) such portion of the total of all amounts, each of which is an amount by 
which the amount referred to in paragraph (a) is increased by virtue of para- 
graph 12(1)(0), 18(1)(1.1) or (m) or subsection 69(6) or (7), as is not deducti- 
ble under paragraph (f) or (h), and 


(k) where, at any time after December 11, 1979, the corporation has, in the 
taxation year, disposed of property (in this paragraph and paragraph (a.4) 
referred to as “qualified property”) used by it immediately before that time 
for the purpose of gaining or producing income from a business carried on 
by it in Canada to a Canadian corporation that. was, immediately after the 
disposition, its subsidiary wholly-owned corporation (in this paragraph re- 
ferred to as the “purchaser corporation”) for consideration that includes 
shares of the capital stock of the purchaser corporation, the total of all 
amounts each of which is an amount in respect of a disposition in the year of 
a qualified property equal to the amount, if any, by which 


(i) the fair market value of the qualified property at the time of its 
disposition 
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exceeds the total of 


(ii) the amount, if any, by which the paid-up capital in respect of the 
issued and outstanding shares of the capital stock of the purchaser cor- 
poration increased by virtue of the disposition, and 


(iii) the fair market value, at the time of receipt, of the consideration 
(other than shares) given by the purchaser corporation for the qualified 
property. 
Para. 219(1)(a.3) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 126(1), appli- 
cable after December 20, 1991. Para. (a.3) formerly read: 


(a.3) the amount deducted by the corporation under paragraph 20(1) (v.1) in 
computing the amount referred to in paragraph (a), 


Para. 219(1)(e) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 126(2), applica- 
ble to taxation years ending after June 1989. Para. (e) formerly read: 


(e) the tax payable by it under Part I for the year less, where the corporation was, 
at no time in the year, resident in Canada, that proportion thereof that the amount 
determined under paragraph (d) in respect of the corporation for the year is of the 
corporation’s amount taxable for the year, 


Para, 219(1)(f.1) added by 1994, c. 7, Sch. If (1991, c. 49), s. 180, applicable to interest 
and penalties paid in 1988 ef seq. 

Regulations: 808 (allowance in respect of investment in property in Canada). 
Interpretation Bulletins: See list at end of s. 219. 

Forms: T2 SCH 20: Part XIV tax — Branch tax. 


(1.1) Excluded gains — For the purpose of subsection (1), the 
definition “taxable Canadian property” in subsection 248(1) shall be 
read without reference to paragraphs (a) and (c) to (k) of that defini- 
tion and as if the only interests or options referred to in paragraph 
(1) of that definition were those in respect of property described in 
paragraph (b) of that definition. 


Proposed Amendment — 219(1.1) 


Application: The July 18, 2005 draft legislation (Part 3— 
amend subsec. 219(1.1) by substituting “options, interests or rights” for “ir 
options”, to come into force on Royal Assent. : : oo ‘ 


Technical Notes: See under 12(4). 


History: Subsec. 219(1.1) amended by 2001, c. 17, subsec. 177(3), applicable after 
October 1, 1996. It formerly read: 


(1.1) For the purposes of subsection (1), paragraph 115(1)(b) shall be read with- 
out reference to subparagraphs (i) and (ili) to (xii). 


Subsec. 219(1.1) added by 1998, c. 19, subsec. 219(1), applicable to taxation years that 
begin after 1995. 
(2) Exempt corporations — No tax is payable under this Part 
for a taxation year by a corporation that was, throughout the year, 
(a) [Repealed] 
(b) a corporation whose principal business was 
(i) the transportation of persons or goods, 
(ii) communications, or 
(iii) mining iron ore in Canada; or 
(Cc) a corporation exempt from tax under section 149. 


History: Para. 219(2)(a) repealed by 2001, c. 17, subsec. 177(4), applicable to taxation 
years that end after June 27, 1999, Para. (a) formerly read: 


(a) a bank; 
Selected Cases [subsec. 219(2)]: Twentieth Century Fox Film Corp. v. MNR, 


[2002] 3 C.T.C. 324 (FCA); aff’g [2001] 2 C.T.C. 63 (FCTD) (No exemption for 
branch tax where taxpayer not in communications business). 


(3) Provisions applicable to Part — Sections 150 to 152, 154, 
158, 159 and 161 to 167 and Division J of Part I are applicable to 
this Part with such modifications as the circumstances require. 


Selected Cases [subsec. 219(3)]: Twentieth Century Fox Film Corp. v. MNR, 


[2001] 2 C.T.C. 63 (FCTD) (Statutory right to appeal overrides s. 18.5 of Federal 
Court Act). 


Interpretation Bulletins: See list at end of s. 219. 


(4) Non-resident insurers — No tax is payable under subsection 
(1) for a taxation year by a non-resident insurer, but where it elects, 
in prescribed manner and within the prescribed time, to deduct; in 
computing its Canadian investment fund as of the end of the imme- 
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diately following taxation year, an amount not greater than the 
amount, if any, by which 


(a) the amount, if any, by which the total of 


(i) the insurer’s surplus funds derived from operations as of 
the end of the year, and 


(i.1) where, in any particular taxation year that began before 
the end of the year, the insurer transferred to a taxable Cana- 
dian corporation with which it did not deal at arm’s length 
any designated insurance property of the insurer for the par- 
ticular year, and 


(A) the property was transferred before December 16, 
1987 and subsection 138(11.5) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, ap- 
plied in respect of the transfer, or 


(B) the property was transferred before November 22, 
1985 and subsection 85(1) of that Act applied in respect 
of the transfer, 


the amount, if any, by which 


(C) the total of the fair market value, at the time of the 
transfer, of all such property 


exceeds 


(D) the total of the insurer’s proceeds of disposition of all 
such property, 


exceeds the total of 


(ii) each amount on which the insurer has paid tax under this 
Part for a previous taxation year, 


(iii) the amount, if any, by which the insurer’s accumulated 
1968 deficit exceeds the amount of the insurer’s maximum 
tax actuarial reserves for its 1968 taxation year for its life 
insurance policies in Canada, 


(iv) the insurer’s loss, if any, for each of its 5 consecutive 
taxation years ending with its 1968 taxation year, from all 
insurance businesses (other than its life insurance business) 
carried on by it in Canada (computed without reference to 
section 30 of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, as it read in its application to those 
years), except to the extent that any such loss was deductible 
in computing its taxable income for any of its taxation years 
ending before 1969, and 

(v) the total of all amounts in respect of which the insurer has 


filed an election under subsection (5.2) for a previous taxa- 

tion year in accordance with that subsection, 
exceeds 

(b) the amount of the insurer’s attributed surplus for the year, 

the insurer shall, on or before the day on or before which it is re- 
quired to file a return under Part I for the year, pay a tax for the year 
equal to 25% of the amount, if any, by which the amount it has so 
elected to deduct exceeds the amount in respect of which it filed an 
election under subsection (5.2) for the year in accordance with that 
subsection. 
Related Provisions: 181.3(3)(d)(i)(A), 190.13(c)@)(A) — Effect on capital tax. 


History: The opening words of subpara. 219(4)(a)(i.1) amended by 1997, c. 25, sub- 
sec. 65(1), applicable to 1997 er seg. The opening words formerly, read: 


(i.1) where, in any taxation year commencing before the end of the year, the 
insurer transferred to a taxable Canadian corporation with which it did not deal 
at arm’s length any property used by it in the year in, or held by it in the year in 
the course of (within the meaning assigned by subsection 138(12)), carrying on 
an insurance business in Canada, and 

Regulations: 2403(1) (prescribed manner and time). 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: See list at end of's. 219. 
(5) [Repealed under former Act] 


(5.1) Additional tax on insurer — Where a non-resident insurer 
ceases in a taxation year to carry on all or substantially all of an 
insurance business in Canada, it shall, on or before its: filing-due 


S. 219(5.3) 


date for the year, pay a tax for the year equal to 25% of the amount, 
if any, by which 
(a) that portion of the amount determined under paragraph (4)(a) 
for the year in respect of the insurer that can reasonably be at- 
tributed to the business, including the disposition by it of pro- 
perty that was its designated insurance property in respect of the 
business for the year in which the disposition occurred, 


exceeds 


(b) the amount the insurer and a qualified related corporation of 
the insurer jointly elect in accordance with subsection (5.2) for 
the year in respect of the business. 
Related Provisions: 18(1)(t) — Tax is non-deductible. : 
History: Subsec. 219(5.1) amended by 1997, c. 25, subsec. 65(2), applicable to 1997 
et seq. Subsec. (5.1) formerly read: 
(5.1) Where, in a particular taxation year, a non-resident insurer has ceased to 
carry on all or substantially all of an insurance business in Canada, it shall, on or 
before the day on or before which it is required to file a return of income under 
Part I for the particular year, pay a tax for the year equal to 25% of the amount, if 
any, by which 


(a) that portion of the amount determined under paragraph (4)(a) for the par- 
ticular year in respect of the non-resident insurer that can reasonably be at- 
tributed to the business including the disposition by it of property that was, 
at the time of the disposition, used by it in the year in, or held by it in the 
year in the course of (within the meaning assigned by subsection 138(12)), 
carrying on the business 
exceeds 

(b) the amount in respect of which the non-resident insurer and a qualified 
related corporation’ of the insurer have jointly elected in accordance with 
subsection (5.2) for the particular year in respect of the business. 


(5.2) Election by non-resident insurer — Where 


(a) a non-resident insurer has ceased to carry on all or substan- 
tially all of an insurance business in Canada in a taxation year, 
and 


(b) the insurer has transferred the business to a qualified related 
corporation of the insurer and the insurer and the corporation 
have elected to have subsection 138(11.5) apply in respect of the 
transfer, 


the insurer and the corporation may elect, in prescribed manner and 
within prescribed time, to reduce the amount in respect of which the 
insurer would otherwise be liable to pay tax under subsection (5.1) 
by an amount not exceeding the lesser of 
(c) the amount determined under paragraph (5.1)(a) in respect of 
the insurer in respect of the business, and 
(d) the total of the paid-up capital of the shares of the capital 
stock of the corporation received by the insurer as consideration 
for the transfer of the business and any contributed surplus aris- 
ing on the issue of those shares. 
Related Provisions:  138(11.9)— Computation _ of 
181.3(3)(d)(i)(A), 190.13(c)(i)(A) — Effect on capital tax. 
Regulations: 2403(2) (prescribed manner and time). 


contributed surplus: 


Interpretation Bulletins: See list at end of s. 219. 


(5.3) Deemed payment of dividend — Where, at any time ina 
taxation year, 
(a) a qualified related corporation of a non-resident insurer 
ceases to be a qualified related corporation of that insurer, or 
(b) the tax deferred account of a qualified related corporation of 
a non-resident insurer exceeds the total of the paid-up. capital in 
respect of all the shares of the capital stock of the corporation 
and its contributed surplus, 
the corporation shall be deemed to have paid, immediately before 
that time, a dividend to the insurer in an amount equal to 
(c) where paragraph (a) is applicable, the balance of the tax de- 
ferred account of the corporation at that time, or 
(d) where paragraph (b) is applicable, the amount of the excess 
referred to in that paragraph at that time. 
Related Provisions: 138(11.9) — Computation of contributed surplus. 
Interpretation Bulletins: See list at end of s. 219. 
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(6) [Repealed under former Act] 
(7) Definitions — In this Part, 


“accumulated 1968 deficit” of a life insurer means such amount as 
can be established by the insurer to be its deficit as of the end of its 
1968 taxation year from carrying on its life insurance business in 
Canada on the assumption that the amounts of its assets and liabili- 
ties (including reserves of any kind) 


(a) as of the end of any taxation year before its 1968 taxation 
year, were the amounts thereof determined for the purposes of 
the Superintendent of Insurance for Canada or other similar of- 
ficer, and 


(b) as of the end of its 1968 taxation year, were 


(i) in respect of depreciable property, the capital cost thereof 
as of the first day of its 1969 taxation year, 


(ii) in respect of policy reserves, the insurer’s maximum tax 
actuarial reserves for its 1968 taxation year for life insurance 
policies issued by it in the course of carrying on its life insur- 
ance business in Canada, and 


(iii) in respect of other assets and liabilities, the amounts 
thereof determined as of the end of that year for the purpose 
of computing its income for its 1969 taxation year; 
History: The definition “accumulated 1968 deficit” in subsec. 219(7) amended by 
1997, c. 25, subsec. 65(3), applicable to 1997 et seg. The definition formerly read: 


“accumulated 1968 deficit” has the meaning assigned by subsection 138(12); 


“attributed surplus” of an insurer for a taxation year has the 
meaning assigned by regulation; 
History: The definition “attributed surplus” in subsec. 219(7) amended by 1997, c. 25, 
subsec. 65(3), applicable to 1997 er seg. The definition formerly read: 

“attributed surplus for the year” has the meaning prescribed for that expression: 


Regulations: 2400(4)(b) [since 1999]; 2405(3) [pre-1999] (meaning of “attributed 
surplus for the year”). 


“Canadian investment fund” has the meaning prescribed for that 
expression; 


Regulations: 2400(4)(b) [since 1999]; 2405(3) [pre-1999] (meaning of “Canadian in- 
vestment fund”), 


“maximum tax actuarial reserves” has the meaning assigned by 
subsection 138(12); 


“surplus funds derived from operations” has the meaning as- 
signed by subsection 138(12); 


“tax deferred account” of a qualified related corporation at any 
time means the amount determined by the formula 


A-B 
where 


A 1s the total of all amounts each of which is an amount in respect 
of which the qualified related corporation and a non-resident in- 
surer have elected jointly before that time in accordance with 
subsection (5.2), and 


B is the total of all amounts each of which is the amount of a divi- 
dend deemed by subsection (5.3) to have been paid by the quali- 
fied related corporation before that time. 

Related Provisions: 257 — Formula cannot calculate to less than zero. 

Interpretation Bulletins: See list at end of s. 219. 


(8) Meaning of “qualified related corporation” — For the 
purposes of this Part, a corporation is a “qualified related corpora- 
tion” of a particular corporation if it is resident in Canada and all of 
the issued and outstanding shares (other than directors’ qualifying 
shares) of its capital stock (having full voting rights under all cir- 
cumstances) are owned by 


(a) the particular corporation, 

(b) a subsidiary wholly-owned corporation of the particular 
corporation, 

(c) a corporation of which the particular corporation is a subsidi- 
ary wholly-owned corporation, 
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(d) a subsidiary wholly-owned corporation of a corporation of 
which the particular corporation is also a subsidiary wholly- 
owned corporation, or 


(e) any combination of corporations each of which is a corpora- 
tion described in paragraph (a), (b), (c) or (d), 
and, for the purpose of this subsection, a subsidiary wholly-owned 
corporation of a particular corporation includes any subsidiary 
wholiy-owned corporation of a corporation that is a subsidiary 
wholly-owned corporation of the particular corporation. 


Related Provisions: 134 — Status of non-resident-owned investment corporation 
for purposes of s, 219. 


History: Subsec. 219(8) amended by 1998, c. 19, subsec. 219(2), applicable to taxa- 
tion years that begin after 1995. Subsec. 219(8) formerly read: 


(8) For the purposes of this Part, a corporation is a “qualified related corpora- 
tion” of a non-resident insurer if it is resident in Canada and all of the issued and 
outstanding shares (other than directors’ qualifying shares) of the capital stock of 
the corporation (having full voting rights under all circumstances) are owned by 


(a) the insurer, 
(b) a subsidiary wholly-owned corporation of the insurer, 


(c) a corporation of which the insurer is a subsidiary wholly-owned 
corporation, 

(d) a subsidiary wholly-owned corporation of a corporation of which the in- 
surer 1s also a subsidiary wholly-owned corporation, or 


(e€) any combination of corporations each of which is a corporation described 
in paragraph (a), (b), (c) or (d), 


and, for the purpose of this subsection, a subsidiary wholly-owned corporation of 
a particular corporation includes any subsidiary wholly-owned corporation of a 
corporation that is a subsidiary wholly-owned corporation of the particular 
corporation. 


Definitions [s. 219]: “accumulated 1968 deficit” — 138(12), 219(7): “allowable 
capital loss” — 38(b), 248(1); ‘““amount” — 248(1); “‘arm’s length” — 251(1); “attrib- 
uted surplus” — 219(7), Reg. 2400(4)(b); “base amount” — 219(1)(a); “business” — 
248(1); “Canada” — 255; “Canadian corporation” — 89(1), 248(1): “Canadian invest- 
ment fund” — 219(7), Reg. 2400(4)(b); “carrying on business” — 253; “corpora- 
tion” — 248(1), Interpretation Act 35(1); “depreciable property” — 13(21), 248(1); 
“designated insurance property” — 138(12), 248(1); “dividend” — 248(1); “filing-due 
date’ — 248(1); “insurer’» — 248(1); “life insurance policy” — 138(12), 248(1); “life 
insurer’ — 248(1); “maximum tax actuarial reserve” — 138(12), 219(7); ‘“‘non-resi- 
dent” — 248(1); “paid-up capital’ — 89(1), 248(1): “person”, “prescribed”, “‘pro- 
perty” — 248(1); “province” — Interpretation Act 35(1); “qualified property’ — 
219(1)(1); “qualified related corporation” — 219(8); “qualifying share’ — 192(6), 
248(1) [not intended to apply to s. 219): “regulation” — 248(1); “resident in Can- 
ada” — 250; “share” — 248(1); “subsidiary wholly-owned corporation’ — 219(8), 


248(1); “surplus funds derived from operations” — 138(12), 219(7): “tax deferred ac- 
count” — 219(7); “taxable Canadian corporation” — 89(1), 248(1); “taxable Canadian 
property” — 219(1.1), 248(1); “taxable capital gain” — 38(a), 248(1); “taxable in- 
come” — 2(2), 248(1); “taxable income earned in Canada” — 248(1); “taxation 
year” — 249. 


Interpretation Bulletins [s. 219]: IT-137R3: Additional tax on certain corporations 
carrying on business in Canada; IT-393R2: Election re tax on rents and timber royal- 
ties — non-residents. 


219.1 Corporate emigration — Where a taxation year of a cor- 
poration is deemed by paragraph 128.1(4)(a) to have ended at any 
time, the corporation shall, on or before its filing-due date for the 
year, pay a tax under this Part for the year equal to 25% of the 
amount, if any, by which 


(a) the fair market value of all the property owned by the corpo- 
ration immediately before that time 


exceeds the total of 


(b) the paid-up capital in respect of all the issued and outstand- 


ing shares of the capital stock of the corporation immediately 
before that time, 


(c) all amounts (other than amounts payable by the corporation 
in respect of dividends and amounts payable under this section) 
each of which is a debt owing by the corporation, or an obliga- 


tion of the corporation to pay an amount, that is outstanding at 
that time, and 


(d) where a tax was payable by the corporation under subsection 
219(1) or this section for a preceding taxation year that began 
before 1996 and after the corporation last became resident in 
Canada, 4 times the total of all amounts that would, but for sec- 
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tions 219.2 and 219.3 and any agreement or convention between 
the Government of Canada and the government of any other 
country that has the force of law in Canada, have been so 
payable. 


Related Provisions: 219.3 — Limitation of tax under 219.1 to rate under treaty; 
Canada-U.S. Tax Treaty:Art. [V:3 (Protocol) — Continuance in other jurisdiction. 


History: S. 219.1 amended by 1998, c. 19, s. 220, applicable to 1996 et seq. S. 219.1 
formerly read: 


219.1 Where at any time a corporation ceases to be a Canadian corporation, it 
shall, on or before the day on or before which it is required to file a return of 
income under Part I for its last taxation year that began before that time, pay a 
tax under this Part for that year equal to 25% of the amount, if any, by which the 
fair market value at that time of all the property owned by the corporation ex- 
ceeds the total of 


(a) the paid-up capital in respect of all the issued and outstanding shares of 
the capital stock of the corporation at that time, and 


(b) all amounts, other than amounts payable by the corporation in respect of 
dividends and amounts payable under this section, each of which is the 
amount of any debt owing by the corporation, or any other obligation of the 
corporation to pay an amount, that is outstanding at that time. 


S. 219.1 substituted by 1994, c. 21, s. 99, applicable after 1992 except that, where a 
corporation elects in accordance with paragraph 111(4)(a) of 1994, c. 21 (see under 
250(5.1)), s. 219.1 as amended applies to the corporation from the time at which the 
corporation was first granted articles of continuation (or similar constitutional docu- 
ments) in another jurisdiction. That section formerly read: 


219.1 Where a taxation year of a corporation is deemed by section 88.1 to have 
ended, it shall, on or before the day on or before which it is required to file a 
return of income under Part I for the year, pay a tax under this Part for that year 
equal to 25% of the amount, if any, by which 


(a) the total of all amounts each of which is the proceeds of disposition 
deemed by virtue of paragraph 88.1(e) to have been received by the 
corporation 


exceeds the total of 


(b) the paid-up capital in respect of all the issued and outstanding shares of 
the capital stock of the corporation immediately before the end of the year, 
and 


(c) all amounts, other than amounts payable by the corporation in respect of 
dividends, each of which is the amount of any debt owing by the corpora- 
tion, or any other obligation of the corporation to pay an amount, that was 
outstanding at the end of the year. 


Definitions [s. 219.1]: “amount” — 248(1); “Canadian corporation” — 89(1), 
248(1); “corporation” — 248(1), Interpretation Act 35(1); “dividend” — 248(1); “paid- 
up capital” —89(1), 248(1); “property” — 248(1); “share” — 248(1); “taxation 
year” — 249. 

Interpretation Bulletins: IT-137R3: Additional tax on certain corporations carrying 
on business in Canada: IT-451R: Deemed disposition and acquisition on ceasing to be 
or becoming resident in Canada. 


219.2 Limitation on rate of branch tax — Notwithstanding any 
other provision of this Act, where an agreement or convention be- 
tween the Government of Canada and the government of another 
country that has the force of law in Canada 


(a) does not limit the rate of tax under this Part on corporations 
resident in that other country, and 


(b) provides that, where a dividend is paid by a corporation resi- 
dent in Canada to a corporation resident in that other country 
that owns all of the shares of the capital stock of the corporation 
resident in Canada, the rate of tax imposed on the dividend shall 
not exceed a specified rate, 


any reference in section 219 to a rate of tax shall, in respect of a 
taxation year of a corporation to which that agreement or conven- 
tion applies on the last day of that year, be read as a reference to the 
specified rate. 

Related Provisions: Canada-U.S. Tax Treaty:Art. X:2 — Limit on withholding tax 
rate on dividends. 

History: S. 219.2 substituted by 1994, c. 21, s. 100, applicable to 1985 et seq. That 
section formerly read: 


219.2 Limitation on rate of Part XIV tax — Notwithstanding any other provi- 
sion of this Act, where an agreement or convention between the Government of 


S. 220(1) 


Canada and the government of any other country that has the force of law in 
Canada 


(a) does not limit the rate of tax under this Part on corporations resident in 
that other country, and 


(b) provides that where a dividend is paid by a corporation resident in Can- 
ada to a resident of that other country the rate of tax imposed thereon shall 
not exceed a specified rate, 


any reference in this Part to a rate of tax shall, in respect of a taxation year of a 
corporation to which that agreement or convention applies on the last day of that 
year, be read as a reference to the specified rate. 


Definitions [s. 219.2]: “Canada” — 255; “corporation” — 248(1), Interpretation Act 
35(1); “dividend” — 248(1); “property” — 248(1); “resident in Canada’ — 250; 
“share” — 248(1); “taxation year” — 249. 


Interpretation Bulletins: IT-137R3: Additional tax on certain corporations carrying 
on business in Canada. 


219.3 Effect of tax treaty — For the purpose of section 219.1, 
where an agreement or convention between the Government of 
Canada and the government of another country that has the force of 
law in Canada provides that the rate of tax imposed on a dividend 
paid by a corporation resident in Canada to a corporation resident in 
the other country that owns all of the shares of the capital stock of 
the corporation resident in Canada shall not exceed a specified rate, 
the reference in section 219.1 to “25%” shall, in respect of a corpo- 
ration that ceased to be resident in Canada and to which the agree- 
ment or convention applies at the beginning of its first taxation year 
after its taxation year that is deemed by paragraph 128.1(4)(a) to 
have ended, be read as a reference to the specified rate unless it can 
reasonably be concluded that one of the main reasons that the cor- 
poration became resident in the other country was to reduce the 
amount of tax payable under this Part or Part XIII. 


History: S. 219.3 amended by 1998, c. 19, s. 220.1, applicable to 1996 et seg. S. 219.3 
formerly read: 


219.3 Effect of tax agreement or convention — For the purpose of section 
219.1, where an agreement or convention between the Government of Canada 
and the government of another country that has the force of law in Canada pro- 
vides that, where a dividend is paid by a corporation resident in Canada to a 
corporation resident in that other country that owns all of the shares of the capital 
stock of the corporation resident in Canada, the rate of tax imposed on the divi- 
dend shall not exceed a specified rate, the reference in section 219.1 to a rate of 
tax shall, in respect of a corporation that ceased to be a Canadian corporation and 
to which the agreement or convention applies on the first day of the taxation year 
after the taxation year in which the corporation ceased to be a Canadian corpora- 
tion, be read as a reference to the specified rate unless, having regard to all the 
circumstances, it can reasonably be concluded that one of the main reasons for 
the corporation becoming resident in that other country was to reduce the amount 
of tax payable under this Part or Part XIII. 


S. 219.3 added by 1994, c. 21, s. 100, applicable to 1985 et seq. except that, in applying 
s. 219.3 to taxation years that end before July 1993, it shall be read without reference to 
the words “unless, having regard to all the circumstances, it can reasonably be con- 
cluded that one of the main reasons for the corporation becoming resident in that other 
country was to reduce the amount of tax payable under this Part or Part XU. 


Definitions [s. 219.3]: “Canadian corporation” — 89(1), 248(1); “corporation” — 
248(1), Interpretation Act 35(1); “dividend” — 248(1); “resident in Canada” — 250; 
“share” — 248(1); “taxation year” — 249. 


PART XV — ADMINISTRATION AND 
ENFORCEMENT 


Administration 


220. (1) Minister’s duty — The Minister shall administer and en- 
force this Act and the Commissioner of Revenue may exercise all 
the powers and perform the duties of the Minister under this Act. 


Related Provisions: 166 — Assessment not to be vacated by reason of CRA failure 
to follow proper procedures; 220(2.01) — Delegation of powers; Canada Revenue 
Agency Act — Establishment of CRA; /nterpretation Act 24(2) — Power of others to 
act for Minister; Interpretation Act 31(2) — Ancillary powers granted to enable work 
to be done. 

History: Subsec. 220(1) amended to substitute “Commissioner of Revenue” for “Com- 


missioner of Customs and Revenue” by 2005, c. 38, subpara. 140(e)(iii), proclaimed in 
force December 12, 2005. 
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Subsec. 220(1) amended by 1999, c. 17, s. 164, proclaimed in force November 1, 1999. 
The subsec. formerly read: 
(1) The Minister shall administer and enforce this Act and control and supervise 
all persons employed to carry out or enforce this Act and the Deputy Minister of 
National Revenue may exercise all the powers and perform the duties of the 
Minister under this Act. 


“Deputy Minister of National Revenue” substituted for “Deputy Minister of National 
Revenue for Taxation” in subsec. 220(1) by 1994, c. 13, subsec. 7(1), applicable May 
12, 1994. 

Selected Cases [subsec. 220(1)]: Wenger’s Ltd. v. MNR, [1992] 2 C.T.C. 2479 
(TCC) (Late payment “surcharge” on sale price of goods was “‘interest”). 
Regulations: 900 (delegation of powers and duties. to other officials). 


1.T. Technical News: 8 (publication of advance tax rulings); 9 (electronic publication 
of severed rulings); 14 (the Income Tax rulings and Interpretations Directorate — com- 
mon deficiencies or omissions in requests for advance rulings); 18 (The advance in- 
come tax rulings process — practical problems and possible solutions). 


(2) Officers, clerks and employees — Such officers, clerks 
and employees as are necessary to administer and enforce this Act 
shall be appointed or employed in the manner authorized by law. 

Related Provisions: 220(2.01) — Delegation of powers; Interpretation Act 23(1) — 


Public officers hold office during pleasure; /nterpretation Act 31(2) — Ancillary pow- 
ers granted to enable work to be done. 


(2.01) Delegation — The Minister may authorize an officer or a 
class of officers to exercise powers or perform duties of the Min- 
ister under this Act. 

Related Provisions: Interpretation Act 23(1) — Public officers hold office during 


pleasure; Interpretation Act 31(2) — Ancillary powers granted to enable work to be 
done. 


History: Subsec. 220(2.01) added by 1998, c. 19, subsec. 221(1 
1998. 


Subsec. 221(3) of the said c. 19 provides: 


), in force on June 18, 


Any power or duty of the Minister of National Revenue delegated to an officer or a 
class of officers by a regulation made under para. 221(1)(f) before [June 18, 1998] 
continues to be delegated to that officer or that class of officers until an authoriza- 
tion by that Minister made under subsec. 220(2.01) changes the delegation of that 
power or duty. 


Transfer Pricing Memoranda: TPM-03: Downward transfer pricing adjustments 
under subsec. 247(2). 


(2.1) Waiver of filing of documents — Where any provision of 
this Act or a regulation requires a person to file a prescribed form, 
receipt or other document, or to provide prescribed information, the 
Minister may waive the requirement, but the person shall provide 
the document or information at the Minister’s request. 

Related Provisions: 220(2.2)——No extension or waiver allowed for SR&ED 
claims. 

History: Subsec. 220(2.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 127(1), 
applicable to 1992 et seg. 


Selected Cases [subsec. 220(2.1)]: Dorothea Knitting Mills Ltd. v. MNR, {2005} 
2 C.T.C. 64 (FC) (Minister’s reliance on criteria with no legislative foundation was 
improper). 


Interpretation Bulletins: IT-495R3: Child care expenses. 
Charities Policies: CPC-016: Religious charities — Form T3010. 


Application Policies: SR&ED 2000-02R: Guidelines for resolving claimants’ 
SR&ED concerns. 


Registered Pension Plans Technical Manual: §6.8 (inactive plan). 


Proposed Addition — 220(2.2) 


(2.2) Exception — Subsection (2.1) does not apply in respect of 
a prescribed form, receipt or document, or prescribed information, 
that is filed with the Minister on or after the day specified, in re-, 
spect of the form, receipt, document or information, in subsection 
31g 1) or paragraph (m) of the definiti n “investment tax credit” 
in subsection 127). oe 


Application: The November 17, 2005 Notice of Ways and “Means Motion (income 
tax treatment of certain expenditures), s. 2, will add subsec. 220(2.2), applicable in. 
respect of a prescribed form, receipt or document, or prescribed information, filed 
with the Minister of National Revenue on or after November 17, 2005 other than a 
prescribed form, receipt or document, or prescribed information, in respect of which 
the Minister has received, before November 17, 2005, a request made in writing that 
the Minister waive the filing requirements in subsec. 37(11) and para. (m) of the 
definition “investment tax credit” in subsec. 127(9) that apply, but for any waiver, to 
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payer s 
months after the taxpayer’ s filing- due date for the ta 
itures were made. 


Faunce Proposes Amendments C OICans | the Income 
Expenditures 


[For text of news release, see under 143.3 oa, 
Backgrounder Co 
[For first portion of Back prounder ‘see under 143. 33 Lede 


Late Claims for Tax Incentives 


To be eligible for the SR&ED tax incentives and investment tax credits, taxpa 
are required under the tax law to identify eligible expenditures on a prescribed form 
that is to be filed with the Minister of National Revenue no later than 121 S$ after 
the filing-due date for the tax return in respect of the taxation year in which the 
expenditures were made. This rule was first announced in the 1994. budget, and was 
added to stem a significant increase at that time in late claims for SR&ED tax incer 
tives. The rule also applies to claims related to other amounts eligible for investn 
tax credits. However, under the Income Tax Act, the Minister of ational Rever } 
does have the discretion to waive this deadline, : oe 


The ability to waive the 12-month filing deadline has come under increas’ pressure 
as taxpayers have sought to file additional claims: The proposed amendments clarify 
with certainty that there will be no exception to the 12- month filing ae for 
applications for investment tax credits and SR&ED treatment. . 


(3) Extensions for returns — [applicable in respect of exten- 
sions granted after March 31, 2007] The Minister may at any time 
extend the time for making a return under this. Act. 

Related Provisions: 127.4(5.1) — Authorization for 


146(22) — Authorization for late RRSP contributions; 
elections. 


late LSVCC - investments; 
220(3.2) — Late filing of 


History: Subsec. 220(3) amended by 2006, c. 4, subsec. 164(1), applicable in respect 
of extensions granted after March 31, 2007. The subsec. formerly read: 


(3) The Minister may at any time extend the time for making a return under this 
Act. However, the extension does not apply for the purpose of calculating a pen- 
alty that a person is liable to pay under section 162 if the person fails to.make the 
return within the period of the extension. 


Subsec. 220(3) amended by. 2003, c. 15, s. 129, applicable in respect of extensions 
granted after February 18, 2003, The subsec. formerly read: 


(3) The Minister may at any time extend the time for making a return under this 
Act. 


Selected Cases [subsec. 220(3)]: Kutlu v. R., 


[2000] 4°C.T.C. 
(Minister’s discretion improperly exercised). 


129 Ss (ECD D)) 


(3.1) Waiver of penalty or interest — The Minister may, on or 
before the day that is ten calendar years after the end of a taxation 
year of a taxpayer (or in the case of a partnership, a fiscal period of 
the partnership) or on application by the taxpayer or partnership on 
or before that day, waive or cancel all or any portion of any penalty 
or interest otherwise payable under this Act by the taxpayer or part- 
nership in respect of that taxation year or fiscal period, and notwith- 
standing subsections 152(4) to (5), any assessment of the interest 
and penalties payable by the taxpayer or partnership shall be made 


that is necessary to take into account the cancellation of the penalty 
or interest. 


aly Provisions: 161.3 = CRA discretion to cancel interest and penalty up to 
25; 164(1.5) — Late refund of Overpayment; 164(3.2) — Interest on refunds and re- 


payments; 165( 1.2) — Limitation of right to object; 225.1(1 )— No collection restric- 
tions following assessment. 
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History: Subsec. 220(3.1) amended by 2005, c. 19, s. 48, applicable after 2004, except 
that if a taxpayer or a partnership has, before 2005, applied to the Minister of National 
Revenue under the subsec. in respect of a taxation year or fiscal period, the subsec. is to 
be read in respect of that taxation year or fiscal period as follows: 


(3.1) The Minister may waive or cancel all or any portion of any penalty or 
interest otherwise payable under this Act by a taxpayer or partnership in respect 
of a taxation year or fiscal period, as the case may be, and notwithstanding sub- 
sections 152(4) to (5), any assessment of the interest and penalties payable by the 
taxpayer or partnership shall be made that is necessary to take into account the 
cancellation of the penalty or interest. 


The subsec. formerly read: 


(3.1) The Minister may at any time waive or cancel all or any portion of any 
penalty or interest otherwise payable under this Act by a taxpayer or partnership 
and, notwithstanding subsections 152(4) to (5), such assessment of the interest 
and penalties payable by the taxpayer or partnership shall be made as is neces- 
sary to take into account the cancellation of the penalty or interest. 


Subsec. 220(3.1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 127(2), appli- 
cable to 1985 et seq. Subsec. (3.1) formerly read: 


(3.1) The Minister may at any time waive or cancel all or any portion of any 
penalty or interest otherwise payable under this Act by a taxpayer or a 
partnership. 


Subsec. 220(3.1) added by 1994, c. 7, Sch. I (1991, c. 49), subsec. 181(1), applicable 
to penalties and interest in respect of 1985 et seq. 


Selected Cases [subsec. 220(3.1)]: Ross v. Canada (CCRA), [2006] 3 C.T.C. 42 
(FC) (Economic circumstances of taxpayer should be reviewed); Sixgraph 
Informatique Ltée vy. R., [2005] 5 C.T.C. 3 (FC); aff'd [2005] 4 C.T.C. 157 (FCA) 
(Minister and minister’s representative have power to render decision); Vitellaro v. 
Canada (CRA), [2005] 3 C.T.C. 88 (FCA) (Standard of review is reasonableness 
simpliciter); Elwell v. MNR, [2004] 4 C.T.C. 263 (FC) (Minister should have exercised 
discretion in favour of taxpayer); Johnston v. R., [2003] 4 C.T.C. 32 (FCTD) (Misap- 
prehension as to relevant facts allows court to interfere with exercise of discretion), 
Harold y. Canada (CCRA), [2003] 4 C.T.C. 21 (FCTD) (Standard of review is patent 
unreasonableness); Robertson v. MNR, [2003] 2 C.T.C. 78 (FCTD) (Minister’s decision 
tainted by erroneous findings of fact); Edwards v. Canada (CCRA), [2002] 3 C.T.C. 
339 (FCTD) (Standard for review of exercise of discretion is patent unreasonableness); 
MacKay v. Canada (CCRA), [2002] 2 C.T.C. 138 (FCTD) (Standard for review of ex- 
ercise of discretion is “patent unreasonableness”); Edison v. R., [2001] 3 C.T.C. 233 
(FCTD) (Officers taking part in decision not to apply provision should not also be part 
of review process); Hillier v. Canada (A.-G.), [2001] 3 C.T.C. 157 (FCA); rev’g [2001] 
1 C.T.C. 12 (FCTD) (Courts will interfere with exercise of discretion if conduct does 
not meet statutory standard); Syal v. Canada (A.-G.), [1999] 3 C.T.C. 666 (FCTD) 
(Discretion under fairness package is Minister’s, not Court’s); Bilida v. MNR, [1997] 2 
C.T.C. 143 (FCTD) (Court will review Minister’s decision if all relevant factors not 
considered); Taylor v. Canada, [1995] 2 C.T.C. 2133 (TCC) (Provision applies only to 
penalties and interest payable after assessment); Housser v. Canada, [1994] 2 C.T.C. 
2233 (TCC) (Court will not second-guess Minister on exercise of discretion); 
Montgomery v. Canada, [1994] 2 C.T.C. 57 (FCTD) (Minister’s power to waive inter- 
est and penalties applies to 1985 and subsequent years); Wasson (P.G.) v. Canada, 
[1993] 2 C.T.C. 2338 (TCC) (Court had no jurisdiction to make declaratory judgment 
that Minister wrong not to waive interest and penalties). 


Information Circulars: 92-2: Guidelines for the cancellation and waiver of interest 
and penalties; 98-1R: Collections policies. 
Forms: T4060: Collections policies [guide]. 


(3.2) Late, amended or revoked elections — The Minister 
may extend the time for making an election or grant permission to 
amend or revoke an election if 


(a) the election was otherwise required to be made by a taxpayer 
or by a partnership, under a prescribed provision, on or before a 
day in a taxation year of the taxpayer (or in the case of a partner- 
ship, a fiscal period of the partnership); and 


(b) the taxpayer or the partnership applies, on or before the day 
that is ten calendar years after the end of the taxation year or the 
fiscal period, to the Minister for that extension or permission. 
Related Provisions: 60(1), 60(1)(iv) — Minister may accept late rollover of RRSP 
after death to spouse, child or grandchild; 127.4(5.1) — Authorization for late LSVCC 
investments: 146(22) — Authorization for late RRSP contributions; 220(3) — Late fil- 
ing allowed by extending time for return; 220(3.21) — Certain designations deemed to 
be elections: 220(3.3) —Date of late election, amended election or revocation; 
220(3.4) — Consequential assessment; 220(3.5) — Penalty for late filed, amended or 
revoked elections. 
History: Subsec. 220(3.2) amended by 2005, c. 19, s. 48, applicable in respect of ap- 
plications made after 2004. The subsec. formerly read: 
(3.2) Where 
(a) an election by a taxpayer or a partnership under a provision of this Act or 
a regulation that is a prescribed provision was not made on or before the day 
on or before which the election was otherwise required to be made, or 
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(b) a taxpayer or partnership has made an election under a provision of this 
Act or a regulation that is a prescribed provision, 


the Minister may, on application by the taxpayer or the partnership, extend the 
time for making the election referred to in paragraph (a) cr grant permission to 
amend or revoke the election referred to in paragraph (b). 


Subsec. 220(3.2) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 181(1), applicable 
to elections in respect of 1985 ef seq. 


Selected Cases [subsec. 220(3.2)]: Coster y. R., [2003] 3 C.T.C. 2163 (TCC) 
(Only Minister can grant extension); McNabb Family Trust v. Canada, [1996] 3 C.T.C. 
126 (FCTD) (Test is whether Minister acted arbitrarily or unfairly, not what Court 
might have decided). 

Regulations: 600 (prescribed provisions). 

Interpretation Bulletins: IT-120RS: Principal residence. 


Information Circulars: 92-1: Guidelines. for accepting late, amended or revoked 
elections. 


(3.21) Designations and allocations — For the purpose of sub- 
section (3.2), 


(a) a designation in any form prescribed for the purpose of para- 
graph 80(2)(i) or any of subsections 80(5) to (11) or 80.03(7) 1s 
deemed to be an election under a prescribed provision of. this 
Act; and 


(b) a designation or allocation under subsection 132.11(6) is 
deemed to be an election under a prescribed provision of this 
Act. 
History: Subsec. 220(3.21) amended by 1999, c, 22, s. 78, in force June 17, 1999. It 
formerly read: 


(3.21) Designations under section 80 and subsection 80.03(7) — For the 
purposes of subsection (3.2), a designation in any form prescribed for the pur- 
pose of paragraph 80(2)(i) or any of subsections 80(5) to (11) or 80.03(7) shall 
be deemed to be an election under a prescribed provision of this Act. 


Subsec. 220(3.21) added by 1995, c. 21, s. 42, applicable June 22, 1995. 


(3.3) Date of late election, amended election or revoca- 
tion — Where, under subsection (3.2), the Minister has extended 
the time for making an election or granted permission to amend or 
revoke an election, 


(a) the election or the amended election, as the case may be, 
shall be deemed to have been made on the day on or before 
which the election was otherwise required to be made and in the 
manner in which the election was otherwise required to be 
made, and, in the case of an amendment to an election, that elec- 
tion shall be deemed, otherwise than for the purposes of this sec- 
tion, never to have been made; and 


(b) the election that was revoked shall be deemed, otherwise 
than for the purposes of this section, never to have been made. 
Related Provisions: 220(3.4) — Assessment to take late filing into account. 


History: Subsec. 220(3.3) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 181(1), 
applicable to elections in respect of 1985 et seq. 


(3.4) Assessments — Notwithstanding subsections 152(4), 
(4.01), (4.1) and (5), such assessment of the tax, interest and penal- 
ties payable by each taxpayer in respect of any taxation year that 
began before the day an application is made under subsection (3.2) 
to the Minister shall be made as is necessary to take into account 
the election, the amended election or the revocation, as the case 
may be, referred to in subsection (3.3). 
Related Provisions: 164(1.5)— Refunds; 164(3.2) — Interest on refunds and re- 
payments; 165(1.1) — Limitation of right to object to assessment or determination; 
169(2)(a) —Limitation of right to appeal. 
History: Subsec. 220(3.4) amended by 1998, c. 19, subsec. 221(2), applicable to elec- 
tions in respect of 1985 et seg. Subsec. 220(3.4) formerly read: 
(3.4) Notwithstanding subsections 152(4), (4.1) and (5), such assessment of the 
tax, interest and penalties payable by each taxpayer in respect of any taxation 
year commencing before the day an application is made under subsection (3.2) to 
the Minister shall be made as is necessary to take into account the election, the 
amended election or the revocation, as the case may be, referred to in subsection 
(533) 
Subsec. 220(3.4) added by 1994, c. 7, Sch. I (1991, c. 49), subsec. 181(1), applicable 
to elections in respect of 1985 et seq. 


(3.5) Penalty for late filed, amended or revoked elec- 
tions — Where, on application by a taxpayer or a partnership, the 
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Minister extends the time for making an election or grants permis- 
sion to amend or revoke an election, the taxpayer or the partnership, 
as the case may be, is liable to a penalty equal to the lesser of 


(a) $8,000, and 


(b) the product obtained when $100 is multiplied by the number 
of complete months from the day on or before which the elec- 
tion was required to be made to the day the application was 
made in a form satisfactory to the Minister. 


Related Provisions: 220(3.6) — Assessment of penalty. 


History: Subsec. 220(3.5) added by 1994, c. 7, Sch. II (1991, c. 49), subsec: 181(1), 
applicable to elections in respect of 1985 et seq. 


(3.6) Unpaid balance of penalty — The Minister shall, with all 
due dispatch, examine each election, amended election and revoked 
election referred to in subsection (3.3), assess any penalty payable 
and send a notice of assessment to the taxpayer or the partnership, 
as the case may be, and the taxpayer or the partnership, as the case 
may be, shall pay forthwith to the Receiver General the amount, if 
any, by which the penalty so assessed exceeds the total of all 
amounts previously paid on account of that penalty. 


Related Provisions: 161(11)(c) — Interest on penalties. 


History: Subsec. 220(3.6) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 181(1), 
applicable to elections in respect of 1985 et seq. 


(3.7) ldem — The provisions of Divisions I and J of Part I apply, 
with such modifications as the circumstances require, to an assess- 
ment made under this section as though it had been made under 
section 152. 


History: Subsec. 220(3.7) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 181(1), 
applicable to elections in respect of 1985 er seq. 


(3.8) Dishonoured instruments — [applicable in respect of in- 
struments dishonoured after March 31, 2007] For the purposes of 
this Act and section 155.1 of the Financial Administration Act 


(a) any charge that becomes payable at any time by a person 
under the Financial Administration Act in respect of an instru- 
ment tendered in payment or settlement of an amount that is 
payable or remittable under this Act is deemed to be an amount 
that becomes payable or remittable by the person at that time 
under this Act; 


(b) sections 152, 158 and 159, subsections 161(1), (2) and (11), 
sections 162 to 167 and Division J of this Part are applicable to 
the amount deemed to become payable or remittable by this sub- 
section with any modifications that the circumstances require; 


(c) Part Il of the Interest and Administrative Charges Regula- 
tions does not apply to the charge; and 


(d) any debt under subsection 155.1(3) of the Financial Admin- 
istration Act in respect of the charge is deemed to be extin- 
guished at the time the total of the amount and any applicable 
interest under this Act is paid. 


History: Subsec. 220(3.8) added by 2006, c. 4, subsec. 164(2), applicable in respect of 
instruments dishonoured after March 31, 2007. 


(4) Security — The Minister may, if the Minister considers it ad- 
visable in a particular case, accept security for payment of any 
amount that is or may become payable under this Act. 

Related Provisions: 159(2) — Certificate before distribution; 222(8)(b) — Exten- 
sion of 10-year limitation period on collection action while security held; 222.1 — Ap- 
plication to awards of court costs. 


Regulations: 2200 (Minister may discharge security). 


(4.1) Idem — Where a taxpayer has objected to or appealed from 
an assessment under this Act, the Minister shall, while the objection 
or appeal is outstanding, accept adequate security furnished by or 
on behalf of the taxpayer for payment of the amount in controversy 
except to the extent that the Minister may collect the amount be- 
cause of subsection 225.1(7). 


Related Provisions: 222(8)(b) — Extension of 10-year limitation period on collec- 
tion action while security held. 
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History: Subsec. 220(4.1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
127(3). Subsec. (4.1) formerly read: 
(4.1) Idem where objection or appeal — Where a taxpayer has objected to or 
appealed from an assessment under this Act, the Minister shall accept adequate 
security furnished by or on behalf of the taxpayer for payment of the amount in 
controversy while the objection [or] appeal is outstanding. 


(4.2) Surrender of excess security — Where at any time a tax- 
payer requests in writing that the Minister surrender any security 
accepted by the Minister under subsection (4) or (4.1), the Minister 
shall surrender the security to the extent that the value of the secur- 
ity exceeds the total of amounts payable under this Act by the tax- 
payer at that time. 


(4.3) Security furnished by a member institution of a 
deposit insurance corporation — The Minister shall accept 
adequate security furnished by or on behalf of a taxpayer that is a 
member institution in relation to a deposit insurance corporation 
(within the meaning assigned by subsection 137.1(5)) for payment 
of 


(a) the tax payable under this Act by the taxpayer for a taxation 
year, to the extent that the amount of that tax exceeds the 
amount that that tax would be if no amount that the taxpayer is 
obliged to repay to the corporation were included under para- 
graph 137.1(10)(a) or (b) in computing the taxpayer’s income 
for the year or a preceding taxation year, and 


(b) interest payable under this Act by the taxpayer on the 
amount determined under paragraph (a), 


until the earlier of 


(c) the day on which the taxpayer’s obligation referred to in par- 
agraph (a) to repay the amount to the corporation is settled or 
extinguished, and 


(d) the day that is 10 years after the end of the year. 


History: Para. 220(4.3)(a) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
181(2), to substitute “for the year or a preceding taxation year” for “for the year”, ap- 
plicable after July 13, 1990, 


(4.4) Additional security — The adequacy of security furnished 
by or on behalf of a taxpayer under subsection (4.3) shall be deter- 
mined by the Minister and the Minister may require additional se- 
curity to be furnished from time to time by or on behalf of the tax- 
payer where the Minister determines that the security that has been 
furnished is no longer adequate. 


History: Subsec. 220(4.4) added by 1987, c. 46, s. 65, applicable after February 17, 
1987, 


(4.5) Security for departure tax —If an individual who is 
deemed by subsection 128.1(4) to have disposed of a property 
(other than a right to a benefit under, or an interest in a trust gov- 
erned by, an employee benefit plan) at any particular time in a taxa- 
tion year (in this section referred to as the individual’s “emigration 
year”) elects, in prescribed manner on or before the individual’s 
balance-due day for the emigration year, that this subsection and 
subsections (4.51) to (4.54) apply in respect of the emigration year, 


(a) the Minister shall, until the individual’s balance-due day for 
a particular taxation year that begins after the particular time, 
accept adequate security furnished by or on behalf of the indivi- 
dual on or before the individual’s balance-due day for the emi- 
gration year for the lesser of 


(1) the amount determined by the formula 


A-B-—[((A-B)/A) x C] 
where 


A is the total amount of taxes under Parts I and I.1 that 
would be payable by the individual for the emigration 
year if the exclusion or deduction of each amount referred 
to in paragraph 161(7)(a) were not taken into account, 


B is the total amount of taxes under those Parts that would 
have been So payable if each property (other than a right 
to a benefit under, or an interest in a trust governed by, an 
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employee benefit plan) deemed by subsection 128.1(4) to 
have been disposed of at the particular time, and that has 
not been subsequently disposed of before the beginning of 
the particular year, were not deemed by subsection 
128.1(4) to have been disposed of by the individual at the 
particular time, and 


Cis the total of all amounts deemed under this or any other 
Act to have been paid on account of the individual’s tax 
under this Part for the emigration year, and 


(ii) if the particular year immediately follows the emigration 
year, the amount determined under subparagraph (i), and in 
any other case, the amount determined under this paragraph 
in respect of the individual for the taxation year that immedi- 
ately precedes the particular year; and 


(b) except for the purposes of subsections 161(2), (4) and (4.01), 


(i) interest under this Act for any period that ends on the indi- 
vidual’s balance-due day for the particular year and through- 
out which security is accepted by the Minister, and 


(ii) any penalty under this Act computed with reference to an 
individual’s tax payable for the year that was, without refer- 
ence to this paragraph, unpaid 


shall be computed as if the particular amount for which adequate 

security has been accepted under this subsection were an amount 

paid by the individual on account of the particular amount. 
Related Provisions: 128.1(6)—Tax cancelled if emigrant returns to Canada; 
128.3 — Shares acquired on rollover deemed to be same shares for 220(4.5); 
152(10) — Posted security deemed not to be tax assessed for purposes of administra- 
tion of provincial tax; 220(4.51) Exemption for first $25,000 of security; 
220(4.52) — Security effective only for departure tax; 220(4.53)— Where security 
proves inadequate; 220(4.54) — Extension of time for making election, 220(4.7) — 
Reduction in security for undue hardship; 257 — Formula cannot calculate to less than 
Zero. 
Forms: 11244: Election, under subsec. 220(4.5) of the /TA, to defer the payment of 
tax on income re deemed disposition of property. 


(4.51) Deemed security — If an individual (other than a trust) 
elects under subsection (4.5) that that subsection apply in respect of 
a taxation year, for the purposes of this subsection and subsections 
(4.5) and (4.52) to (4.54), the Minister is deemed to have accepted 
at any time after the election is made adequate security for a total 
amount of taxes payable under Parts I and I.1 by the individual for 
the emigration year equal to the lesser of 


(a) the total amount of those taxes that would be payable for the 
year by an inter vivos trust resident in Canada (other than a trust 
described in subsection 122(2)) the taxable income of which for 
the year is $50,000, and 


(b) the greatest amount for which the Minister is required to ac- 
cept security furnished by or on behalf of the individual under 
subsection (4.5) at that time in respect of the emigration year, 


and that security is deemed to have been furnished by the individual 
before the individual’s balance-due day for the emigration year. 


(4.52) Limit — Notwithstanding subsections (4.5) and (4.51), the 
Minister is deemed at any time not to have accepted security under 
subsection (4.5) in respect of an individual’s emigration year for 
any amount greater than the amount, if any, by which 


(a) the total amount of taxes that would be payable by the indivi- 
dual under Parts I and I.1 for the year if the exclusion or deduc- 
tion of each amount referred to in paragraph 161(7)(a), in re- 
spect of which the day determined under paragraph 161(7)(b) is 
after that time, were not taken into account 


exceeds 


(b) the total amount of taxes that would be determined under 
paragraph (a) if this Act were read without reference to subsec- 
tion 128.1(4). 


(4.53) Inadequate security — Subject to subsection (4.7), if it is 
determined at any particular time that security accepted by the Min- 
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ister under subsection (4.5) is not adequate to secure the particular 
amount for which it was furnished by or on behalf of an individual, 


(a) subject to a subsequent application of this subsection, the se- 
curity shall be considered after the particular tume to secure only 
the amount for which it is adequate security at the particular 
time; 

(b) the Minister shall notify the individual in writing of the de- 
termination and shall accept adequate security, for all or any part 
of the particular amount, furnished by or on behalf of the indivi- 
dual within 90 days after the day of notification; and 


(c) any security accepted in accordance with paragraph (b) 1s 
deemed to have been accepted by the Minister under subsection 
(4.5) on account of the particular amount at the particular time. 


Related Provisions: 220(4.54)(c) — Extension of 90-day period under (4.53)(b): 


(4.54) Extension of time — If in the opinion of the Minister it 
would be just and equitable to do so, the Minister may at any time 
extend 


(a) the time for making an election under subsection (4.5); 


(b) the time for furnishing and accepting security under subsec- 
tion (4.5); or 


(c) the 90-day period for the acceptance of security under para- 
graph (4.53)(b). 


(4.6) Security for tax on distributions of taxable Canadian 
property to non-resident beneficiaries — Where 


(a) solely because of the application of subsection 107(5), 
paragraphs 107(2)(a) to (c) do not apply to a distribution by a 
trust in a particular taxation year (in this section referred to as 
the trust’s “distribution year”) of taxable Canadian property, and 


(b) the trust elects, in prescribed manner on or before the trust’s 
balance-due day for the distribution year, that this subsection 
and subsections (4.61) to (4.63) apply in respect of the distribu- 
tion year, 


the following rules apply: 


(c) the Minister shall, until the trust’s balance-due day for a sub- 
sequent taxation year, accept adequate security furnished by or 
on behalf of the trust on or before the trust’s balance-due day for 
the distribution year for the lesser of 


(i) the amount determined by the formula 


A-B-[((A-B)/A) x C] 
where 


A is the total amount of taxes under Parts I and [1 that 
would be payable by the trust for the distribution year if 
the exclusion or deduction of each amount referred to in 
paragraph 161(7)(a) were not taken into account, 


Bis the total amount of taxes under those Parts that would 
have been so payable if the rules in subsection 107(2) 
(other than the election referred to in that subsection) had 
applied to each disposition by the trust in the distribution 
year of property (other than property subsequently dis- 
posed of before the beginning of the subsequent year) to 
which paragraph (a) applies, and 

C is the total of all amounts deemed under this or any other 
Act to have been paid on account of the trust’s tax under 
this Part for the distribution year, and 


(ii) where the subsequent year immediately follows the distri- 
bution year, the amount determined under subparagraph (i), 
and in any other case, the amount determined under this par- 
agraph in respect of the trust for the taxation year that imme- 
diately precedes the subsequent year, and 


(d) except for the purposes of subsections 161(2), (4) and (4.01), 


(i) interest under this Act for any period ending on the trust's 
balance-due day for the subsequent year and throughout 
which security is accepted by the Minister, and 
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(ii) any penalty under this Act computed with reference to 
the trust’s tax payable for the year that was, without refer- 
ence to this paragraph, unpaid 


shall be computed as if the particular amount for which adequate 

security has been accepted under this subsection were an amount 

paid by the trust on account of the particular amount. 
Related Provisions: 128.3 — Shares acquired on rollover deemed to be same shares 
for 220(4.6); 152(10) —— Posted security deemed not to be tax assessed for purposes of 
administration of provincial tax; 220(4.61) — Security effective only for tax caused by 
107(5); 220(4.62) — Where security proves inadequate; 220(4.63) — Extension of 
time for making election; 220(4.7) — Reduction in security for undue hardship; 257 — 
Formula cannot calculate to less than zero. 


(4.61) Limit — Notwithstanding subsection (4.6), the Minister is 
deemed at any time not to have accepted security under that subsec- 
tion in respect of a trust’s distribution year for any amount greater 
than the amount, if any, by which 


(a) the total amount of taxes that would be payable by the trust 
under Parts I and I.1 for the year if the exclusion or deduction of 
each amount referred to in paragraph 161(7)(a), in respect of 
which the day determined under paragraph 161(7)(b) is after that 
time, were not taken into account 


exceeds 


(b) the total amount of taxes that would be determined under 
paragraph (a) if paragraphs 107(2)(a) to (c) had applied to each 
distribution by the trust in the year of property to which para- 
graph (1)(a) applies. 


(4.62) Inadequate security — Subject to subsection (4.7), where 
it is determined at any particular time that security accepted by the 
Minister under subsection (4.6) is not adequate to secure the partic- 
ular amount for which it was furnished by or on behalf of a trust, 


(a) subject to a subsequent application of this subsection, the se- 
curity shall be considered after the particular time to secure only 
the amount for which it is adequate security at the particular 
time; 

(b) the Minister shall notify the trust in writing of the determina- 
tion and shall accept adequate security, for all or any part of the 
particular amount, furnished by or on behalf of the trust within 
90 days after the notification; and 


(c) any security accepted in accordance with paragraph (b) is 
deemed to have been accepted by the Minister under subsection 
(4.6) on account of the particular amount at the particular time. 


(4.63) Extension of time — Where in the opinion of the Minister 
it would be just and equitable to do so, the Minister may at any time 
extend 


(a) the time for making an election under subsection (4.6); 


(b) the time for furnishing and accepting security under subsec- 
tion (4.6); or 


(c) the 90-day period for the acceptance of the security under 
paragraph (4.62)(b). 


(4.7) Undue hardship — If, in respect of any period of time, the 
Minister determines that an individual who has made an election 
under either of subsection (4.5) or (4.6) 


(a) cannot, without undue hardship, pay or reasonably arrange to 
have paid on the individual’s behalf, an amount of taxes to 
which security under that subsection would relate, and 


(b) cannot, without undue hardship, provide or reasonably ar- 
range to have provided on the individual’s behalf, adequate se- 
curity under that subsection, 


the Minister may, in respect of the election, accept for the period 


security different from, or of lesser value than, that which the Min- 
ister would otherwise accept under that subsection. 

Related Provisions: 220(4.71) — Transactions entered into to create hardship to be 
ignored. 


(4.71) Limit — In making a determination under subsection (4.7), 
the Minister shall ignore any transaction that is a disposition, lease, 
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encumbrance, mortgage, hypothec, or other voluntary restriction by 
a person or partnership of the person’s or partnership’s rights in re- 
spect of a property, if the transaction can reasonably be considered 
to have been entered into for the purpose of influencing the 
determination. 
History [220(4.5)-(4.71)]: Subsecs. 220(4.5) to (4.71) added by 2001, c. 17, s. 178. 
applicable to dispositions and distributions that occur at any time after October 1, 1996 
except that, 
(a) the reference to “$50,000” in para. 220(4.51)(a) shall be read as a reference to 
“$75,000” in respect of emigration years that are before 2001; and 


(b) if an individual ceased to be resident in Canada, or a distribution by a trust 
occurred to which para. 220(4.6)(a) applies in respect of the trust, before the partic- 
ular day on which the amending legislation is assented to, 


(i) an election by the individual under subsec. 220(4.5), or by the trust under 
subsec. 220(4.6), as the case may be, in respect of the taxation year that in- 
cludes that time is deemed to have been made in a timely manner if it is made 
on or before the individual’s filing-due date for the taxation year that includes 
the particular day; and 

(ii) security furnished by or on behalf of the individual under subsec, 220(4.5), 
or by or on behalf of the trust under subsec. 220(4.6), as the case may be, is 
deemed to have been furnished in a timely manner if it is furnished on or 
before the individual’s filing-due date for the taxation year that includes the 
particular day. 


(S) Administration of oaths — Any officer or servant employed 
in connection with the administration or enforcement of this Act, if 
designated by the Minister for the purpose, may, in the course of 
that employment, administer oaths and take and receive affidavits, 
declarations and affirmations for the purposes of or incidental to the 
administration or enforcement of this Act or regulations made 
thereunder, and every officer or servant so designated has for those 
purposes all the powers of a commissioner for administering oaths 
or taking affidavits. 

Related Provisions: Interpretation Act 19 — Administration of oaths. 


(6) Assignment by corporation — Notwithstanding section 67 
of the Financial Administration Act and any other provision of a 
law of Canada or a province, a corporation may assign any amount 
payable to it under this Act. 

Related Provisions: 220(7) — Assignment not binding on federal government. 


History: Subsee. 220(6) added by 1997, c. 25, s. 66, applicable to assignments made 
after March 5, 1996. 


(7) Effect of assignment — An assignment referred to in sub- 
section (6) is not binding on Her Majesty in right of Canada and, 
without limiting the generality of the foregoing, 


(a) the Minister is not required to pay to the assignee the as- 
Signed amount; 


(b) the assignment does not create any liability of Her Majesty 
in right of Canada to the assignee; and 

(c) the rights of the assignee are subject to all equitable and stat- 
utory rights of set-off in favour of Her Majesty in right of 
Canada. 


History: Subsec. 220(7) added by 1997, c. 25, s. 66, applicable to assignments made 
after March 5, 1996, 


Definitions [s. 220]: “amount”, “assessment”, “balance-due day” — 248(1); “calen- 


dar year” — Interpretation Act 37(1 )(a); “Commissioner of Customs and Revenue” — 
Canada Customs and Revenue Agency Act s. 25; “corporation” — 248(1), Interpreta- 
tion Act: 35(1); “deposit insurance corporation” — 137.1(5); “disposition” — 248(1); 
“distribution year” — 220(4.6)(a); “emigration year’ — 220(4.5); “employed”, “‘em- 
ployee benefit plan”, “employment” — 248(1); “fiscal period” — 249.1; “Her Maj- 
esty” — Interpretation Act 35(1); “individual”, “insurance corporation” — 248(1); “in- 
fer vivos trust” — 108(1), 248(1); “Minister”, “non-resident” — 248(1); “oath” — 
Interpretation Act 35(1):; “officer” — 248(1)“office”; “person”, “prescribed”, “pro- 
perty” ~~ 248(1); “province” — Interpretation Act 35(1); “regulation” — 248(1): “resi- 
dent in Canada” — 250: “security” — Interpretation Act 35(1); “servant” — 


248( I )employment”; “tax payable” — 248(2): “taxable Canadian property”, “taxable 
income” — 248(1): “taxation year” — 249; “taxpayer” — 248(1): “trust”? — 104(1), 
248(1), (3): “undue hardship” — 220(4.71); “writing” — Interpretation Act 35(1). 


221. (1) Regulations — The Governor in Council may make 
regulations 


(a) prescribing anything that, by this Act, is to be prescribed or 
1s to be determined or regulated by regulation; 
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(b) prescribing the evidence required to establish facts relevant 
to assessments under this Act; 


(c) to facilitate the assessment of tax where deductions or ex- 
emptions of a taxpayer have changed in a taxation year; 


(d) requiring any class of persons to make information returns 
respecting any class of information required in connection with 
assessments under this Act; 


(d.1) requiring any person or partnership to provide any infor- 
mation including their name, address, Social Insurance Number 
or business number to any class of persons required to make an 
information return containing that information; 


(e) requiring a person who is, by a regulation made under para- 
graph (d), required to make an information return to supply a 
copy of the information return or of a prescribed part thereof to 
the person to whom the information return or part thereof 
relates; 


(f) [Repealed] 
Selected Cases [para. 221(1)(f)]: Doyle v. MNR, [1989] 2 C.T.C. 270 (FCTD) 
(Abeyance letter may be signed by taxpayer’s designated agent and an officer of Ap- 
peals Division), 
(g) providing for the retention by way of deduction or set-off of 
the amount of a taxpayer’s income tax or other indebtedness 
under this Act out of any amount or amounts that may be or 
become payable by Her Majesty to the taxpayer in respect of 
salary or wages; 


(h) defining the classes of persons who may be regarded as de- 
pendent for the purposes of this Act; 


(i) defining the classes of non-resident persons who may be re- 
garded for the purposes of this Act 


(i) as a spouse or common-law partner supported by a tax- 
payer, or 

(ii) as a person dependent or wholly dependent on a taxpayer 
for support, 


and specifying the evidence required to establish that a person 

belongs to any such class; and 

(j) generally to carry out the purposes and provisions of this Act. 
Related Provisions: 65(2)— Regulations permitting resource allowances; 
147.1(18) — Authority for regulations re registered pension plans, 214(13), 215(4), 
(5) — Regulations re non-resident withholding tax; 221(2) — Effect of regulations; 
221(3) — Regulations binding Crown; 233 — Demands for information returns; 
244(12) — Judicial notice to be taken of regulations; /nterpretation Act 31(4) — Power 
to repeal, amend or vary regulations. 
History: Subsec. 221(1) amended by 2000, c. 12, Sch. 2,8. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to, 2001 et seq.. in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner’. 
Para. 221(1)(d.1) amended and para. 221(1 \(f) repealed by 1998, c. 19, subsecs. 222(1), 
(2), in force on June 18, 1998. Paras. 221(1)(d.1) and (f) formerly read: 

(d.1) requiring any person to provide any information including that person’s 

name, address and Social Insurance Number to any class of persons required to 

make an information return containing that information; 


(f) authorizing a designated officer or class of officers to exercise powers or per- 
form duties of the Minister under this Act; 
Subsec. 221(3) of the said c. 19 provides: 


Any power or duty of the Minister of National Revenue delegated to an officer or a 
class of officers by a regulation made under para. 221(1)(f) before [June 18, 1998] 
continues to be delegated to that officer or that class of officers until an authorization 
by that Minister made under subsec. 220(2.01) changes the delegation of that power 
or duty. 

Selected Cases [subsec. 221(1)]: Milley et al. v. Granby Const. & Equipment Ltd. 
et al., [1974] C.T.C. 701 (BC CA) (Minister may delegate power to seize records under 
subsec. 231(4)). 

Regulations: Part I — Part XCIIL. For regulations under paras. 221(1)(d), (e), see Part 
II; under para. (g), see Part XXV. 

Information Circulars: 82-2R2: SIN legislation that relates to the preparation of 
information slips. 


(2) Effect — A regulation made under this Act shall have effect 
from the date it is published in the Canada Gazette or at such time 


S. 221.2(1)(c) 


thereafter as may be specified in the regulation unless the regulation 
provides otherwise and it 


(a) has a relieving effect only; 


(b) corrects an ambiguous or deficient enactment that was not in 
accordance with the objects of this Act or the Income Tax 
Regulations; 


(c) is consequential on an amendment to this Act that is applica- 
ble before the date the regulation is published in the Canada Ga- 
zette; or 


(d) gives effect to a budgetary or other public announcement, in 
which case the regulation shall not, except where paragraph (a), 
(b) or (c) applies, have effect 


(i) before the date on which the announcement was made, in 
the case of a deduction or withholding from an amount paid 
or credited, and 


(ii) before the taxation year in which the announcement is 
made, in any other case. 


Selected Cases: Savard y. R., [1998] 1 C.T.C. 2430 (TCC) (White Paper constituted 
“budgetary or public announcement’). 


(3) Regulations binding Crown — Regulations made under 
paragraph (1)(d) or (e) are binding on Her Majesty in right of Can- 
ada or a province. 


History: Subsec. 221(3) added by 1994, c. 7, Sch. II (1991, c. 49), s. 182, applicable 
after 1990. 


(4) Incorporation by reference — A regulation made under this 
Act may incorporate by reference material as amended from time to 
time. 


History: Subsec. 221(4) added by 1998, c. 19, subsec. 222(3), applicable to any regu- 
lation, regardless of whether it is made before or after June 18, 1998. 


Definitions [s. 221]: “amount”, “assessment”, “business number”, “common-law 
partner” — 248(1); “Governor in Council”, “Her Majesty” Interpretation Act 35(1); 
“Minister”, “non-resident” — 248(1); “person”, “prescribed” — 248(1); “province” — 
Interpretation Act 35(1); “regulation”, “salary or wages” — 248(1); “taxation year» — 
249; “taxpayer” — 248(1). 


221.1 Application of interest — For greater certainty, where an 
amendment to this Act or an amendment or enactment that relates 
to this Act applies to or in respect of any transaction, event or time, 
or any taxation year, fiscal period or other period of time or part 
thereof (in this section referred to as the “application time”) occur- 
ring, or that is, before the day on which the amendment or enact- 
ment is assented to or promulgated, for the purposes of the provi- 
sions of this Act that provide for payment of, or liability to, any 
interest, the amendment or enactment shall, unless a contrary inten- 
tion is evident, be deemed to have come into force at the beginning 
of the last taxation year beginning before the application time. 
History: S. 221.1 added by 1994, c. 7, Sch. I (1991, c. 49), s. 183, applicable to 
amendments and enactments assented to or promulgated after 1989 and shall be 
deemed to have come into force on January 1, 1990. 

Definitions [s. 221.1]: “fiscal period” — 249(2)(b), 249.1; “taxation year” — 11(2), 
249. } 


221.2 (1) Re-appropriation of amounts — Where a particular 
amount was appropriated to an amount (in this section referred to as 
the “debt”) that is or may become payable by a person under any 
enactment referred to in paragraphs 223(1)(a) to (d), the Minister 
may, on application by the person, appropriate the particular 
amount, or a part thereof, to another amount that is or may become 
payable under any such enactment and, for the purposes of any such 
enactment, 


(a) the later appropriation shall be deemed to have been made at 
the time of the earlier appropriation; 


(b) the earlier appropriation shall be deemed not to have been 
made to the extent of the later appropriation; and 


(c) the particular amount shall be deemed not to have been paid 
on account of the debt to the extent of the later appropriation. 
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(2) Re-appropriation of amounts — [applicable in respect of 
reappropriation applications made after March 31, 2007] Where a 
particular amount was appropriated to an amount (in this section 
referred to as the “debt”’) that is or may become payable by a person 
under this Act, the Excise Tax Act, the Air Travellers Security 
Charge Act or the Excise Act, 2001, the Minister may, on applica- 
tion by the person, appropriate the particular amount, or a part of it, 
to another amount that is or may become payable under any of 
those Acts and, for the purposes of any of those Acts, 


(a) the later appropriation is deemed to have been made at the 
time of the earlier appropriation; 


(b) the earlier appropriation is deemed not to have been made to 
the extent of the later appropriation; and 


(c) the particular amount is deemed not to have been paid on 
account of the debt to the extent of the later appropriation. 
Related Provisions: 161.1 — Offsetting of refund interest and arrears interest. 
History: S. 221.2 renumbered as subsec. 221.2(1) and subsec. (2) added by 2006, c. 4, 
s. 165, applicable in respect of reappropriation applications made after March 31. 2007. 
S. 221.2 added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 128. 
Definitions [s. 221.2]: “amount”, “Minister”, “person” — 248(1). 


Collection 


222. (1) Definitions — The following definitions apply in this 
section. 


“action” means an action to collect a tax debt of a taxpayer and 
includes a proceeding in a court and anything done by the Minister 
under subsection 129(2), 131(3), 132(2) or 164(2), section 203 or 
any provision of this Part. 


“tax debt” means any amount payable by a taxpayer under this 
Act. 


(2) Debts to Her Majesty — A tax debt is a debt due to Her Maj- 
esty and is recoverable as such in the Federal Court or any other 
court of competent jurisdiction or in any other manner provided by 
this Act. 


(3) No actions after limitation period — The Minister may not 
commence an action to collect a tax debt after the end of the limita- 
tion period for the collection of the tax debt. 

Related Provisions: 222(4), (5) — Limitation period. 


(4) Limitation period — The limitation period for the collection 
of a tax debt of a taxpayer 
(a) begins 
(i) if a notice of assessment, or a notice referred to in subsec- 
tion 226(1), in respect of the tax debt is mailed to or served 
on the taxpayer, after March 3, 2004, on the day that is 90 


days after the day on which the last one of those notices is 
mailed or served, and 


(i1) if subparagraph (i) does not apply and the tax debt was 
payable on March 4, 2004, or would have been payable on 
that date but for a limitation period that otherwise applied to 
the collection of the tax debt, on March 4, 2004; and 
(b) ends, subject to-subsection (8), on the day that is 10 years 
after the day on which it begins. 
Related Provisions: 222(5) — Restart of limitation period; 222(8) — Extension of 
limitation period. 


Selected Cases: Collins v. R.. [2006] 1 C.T.C. 1 (FC) (Provision overrules limitation 
periods). 


(5) Limitation period restarted — The limitation period de- 
scribed in subsection (4) for the collection of a tax debt of a tax- 
payer restarts (and ends, subject to subsection (8), on the day that is 
10 years after the day on which it restarts) on any day, before it 
would otherwise end, on which 


(a) the taxpayer acknowledges the tax debt in accordance with 
subsection (6): 


(b) the Minister commences an action to collect the tax debt; or 
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(c) the Minister, under subsection 159(3) or 160(2) or paragraph 
227(10)(a), assesses any person in respect of the tax debt. 


Related Provisions: 222(6), (7) — Meaning of “acknowledges”. 


(6) Acknowledgement of tax debts — A taxpayer acknowl- 
edges a tax debt if the taxpayer 


(a) promises, in writing, to pay the tax debt: 


(b) makes a written acknowledgement of the tax debt, whether 
or not a promise to pay can be inferred from the acknowledge- 
ment and whether or not it contains a refusal to pay; or 


(c) makes a payment, including a purported payment by way of 
a negotiable instrument that is dishonoured, on account of the 
tax debt. 


Related Provisions: 222(7) — Acknowledgment by agent or legal representative. 


(7) Agent or legal representative — For the purposes of this 
section, an acknowledgement made by a taxpayer’s agent or legal 
representative has the same effect as if it were made by the 
taxpayer. 


(8) Extension of limitation period — In computing the day on 
which a limitation period ends, there shall be added the number of 
days on which one or more of the following is the case: 


(a) the Minister may not, because of any of subsections 225.1(2) 
to (5), take any of the actions described in subsection 225.1(1) in 
respect of the tax debt; 


(b) the Minister has accepted and holds security in lieu of pay- 
ment of the tax debt; 


(c) if the taxpayer was resident in Canada on the applicable date 
described in paragraph (4)(a) in respect of the tax debt, the tax- 
payer is non-resident; or 


(d) an action that the Minister may otherwise take in respect of 
the tax debt is restricted or not permitted by any provision of the 
Bankruptcy and Insolvency Act, of the Companies’ Creditors 
Arrangement Act or of the Farm Debt Mediation Act. 


(9) Bar to claims — Notwithstanding any law of Canada or a 
province, Her Majesty is not liable for any claim that arises because 
the Minister collected a tax debt after the end of any limitation pe- 
riod that applied to the collection of the tax debt and before March 
4, 2004. 


(10) Orders after March 3, 2004 and before effect — Not- 
withstanding any order or judgment made after March 3, 2004 that 
declares a tax debt not to be payable by a taxpayer, or that orders 
the Minister to reimburse to a taxpayer a tax debt collected by the 
Minister, because a limitation period that applied to the collection 
of the tax debt ended before royal assent to any measure giving ef- 


fect to this section, the tax debt is deemed to have become payable 
on March 4, 2004. 


Remission Orders [subsec. 222(10)]: Ram Sewak Remission Order, P.C. 2006- 
445 (cancels $990 tax debt from 1977, which grew with interest while taxpayer was 
away from Canada 1978-2001). 


Related Provisions [s. 222]: 225.1 — Collection restrictions. 


History: S. 222 amended by 2004, c. 22, s. 50, in force May 14, 2004. The section 
formerly read: 


222. Debts to Her Majesty — All taxes, interest, penalties, costs and other 
amounts payable under this Act are debts due to Her Majesty and recoverable as 
such in the Federal Court of Canada or any other court of competent jurisdiction 
or in any other manner provided by this Act. 


Selected Cases [S. 222]: Canada (A -G.) v. National Bank of Canada, [2004] 4 
C.T.C. 193 (FCA); leave to appeal to SCC refused 2004 CarswellNat 3585 (Minister 
has priority to secured creditors). 


Selected Cases [former s. 222]: Markevich y. Canada, [1999] 2 C.T.C. 104 
(FCTD) (Provincial limitation Statutes do not override Act); MNR yv. 2440-1986 
Quebec Inc., [1990] 2 C.T.C. 149 (FCTD) (Valid seizure of goods sold to avoid tax 
liability); Clarkson Co, Ltd. y. Canada, [1989] 1 C.T.C. 142 (FCA) (Crown may set off 
debt to taxpayer against tax debt to Crown); R. v. Sands Moter Hotel Ltd. et al., [1984] 
C.T.C. 612 (Sask QB) (Dividends paid out prior to assessment set aside and preferred 


mie redeemed to protect Crown as creditor under Business Corporations Act 
(Sask.)). 
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Definitions [s. 222]: “acknowledges” — 222(6); “action” — 222(1); “amount”, “as- 
sessment” — 248(1); “Canada” — 255, Interpretation Act 35(1); “Federal Court” — 
Federal Courts Act s. 4; “Her Majesty” — Interpretation Act 35(1); “legal representa- 


tive” — 248(1); “limitation period’ — 222(4); “Minister”, “non-resident”, “person” — 
248(1); “province” — Interpretation Act 35(1); “resident in Canada” — 250; “secur- 
ity” — Interpretation Act 35(1); “tax debt” — 222(1); “taxpayer” — 248(1); “writ- 


ing” — Interpretation Act 35(1); “written” — Interpretation Act 35(1)“writing”. 
Information Circulars: 98-1R: Collections policies. 
1.T. Technical News: 22 (limitation laws on collection actions). 


222.1 Court costs — Where an amount is payable by a person to 
Her Majesty because of an order, judgment or award of a court in 
respect of the costs of litigation relating to a matter to which this 
Act applies, subsections 220(4) and (4.2) and sections 223, 224 to 
225 and 226 apply to the amount as if the amount were a debt ow- 
ing by the person to Her Majesty on account of tax payable by the 
person under this Act. 

History: S. 222.1 added by 1998, c. 19, s. 223, applicable to amounts that are payable 
after June 18, 1998, including amounts that became payable before June 18, 1998. 


Definitions [s. 222.1]: “amount” — 248(1); “Her Majesty” — Interpretation Act 
35(1); “person” — 248(1). 


223. (1) Definition of “amount payable” — For the purposes of 
subsection (2), an “amount payable” by a person means any or all 
of 


(a) an amount payable under this Act by the person; 
(a.1) [Repealed] 


(b) an amount payable under the Employment Insurance Act by 
the person; 


(b.1) an amount payable under the Unemployment Insurance Act 
by the person; 


(c) an amount payable under the Canada Pension Plan by the 
person; and 


(d) an amount payable by the person under an Act of a province 
with which the Minister of Finance has entered into an agree- 
ment for the collection of taxes payable to the province under 
that Act. 


Related Provisions: 221.2 — Transfers of balances between accounts; 223.1(1) — 
Application. 


History: Para. 223(1)(b.1) added by 1998, c. 19, subsec. 224(1), deemed to have come 
into force on June 30, 1996. 


Para. 223(1)(b) amended by 1996, c. 23, para. 187(d), to substitute “Employment Insur- 
ance Act” for “Unemployment Insurance Act”, in force June 30, 1996. 


(2) Certificates — An amount payable by a person (in this section 
referred to as a “debtor”) that has not been paid or any part of an 
amount payable by the debtor that has not been paid may be certi- 
fied by the Minister as an amount payable by the debtor. 


Related Provisions: 222(3) — Ten-year limitation on collection action;.222, |’ — 
Application to awards of court costs; 225.1 — No collection action for 90 days or if 
objection filed; 231.2(1) — requirement to provide information or documents for col- 
lection purposes; 231.6(1) — foreign-based documents sought for collection purposes. 


Selected Cases [subsec. 223(2)]: Gadbois v. MNR, [2003] 1 C.T.C. 353 (FCA) 
(Federal Court has powers necessary to enforce its own judgments); Royal Bank of 
Canada y. Canada, {1992} 2 C.T.C. 427 (BC CA) (Provision did not contravene s. 8 of 
the Charter or para. 1(a) of the Bill of Rights); Wright v. A.G. Can., [1988] 1 C.T.C. 
107 (Ont. D.C.) (Crown priority over spouse claiming arrears in support payments not 
violation of Charter); Bois de Construction du Nord (1971) Ltée y. R., [1987] 1 C.T.C. 
333 (FCA) (Federal Court has jurisdiction to hear and order provisional seizure); 
Lennox Industries (Canada) Ltd. v. R., [1987] 1 C.T.C. 171 (FCTD) (Equality provi- 
sions of Charter inapplicable to Crown’s priority as creditor); Morgan Trust Co. v. 
Dellelce et al., [1985] 2 C.T.C, 370 (Ont SC) (Shares in RRSP account subject to 
seizure but trustee of RRSP has no obligation under Crown’s third-party demand where 
money not yet payable to taxpayer); Stephens Estate v. Ruy Wosale2Ga.Cml49 
(FCTD) (Re-filing of writs not new seizure after temporary lifting of same); 384238 
Ontario Ltd. et al. v. R., [1984] C.T.C. 523 (FCA) (Suit against Crown for conversion 
of company’s assets seized for individual’s tax liabilities dismissed where Crown did 
not use assets as owner; trespass action estopped where individual treated assets as his 
own); Charron Estate v. R., [1984] C.T.C. 237 (FCTD) (Certificate quashed where 
Minister’s opinion not supported by facts); Frankel v. R., [1984] C.T.C. 259 (FCTD) 
(Taxpayer and corporations entered into agreement with Minister re tax debts; Min- 
ister, failing to observe notations on cheques as to applicable debt, did not act improp- 
erly; taxpayer’s personal debt remained unpaid); R. v. Van de Wyegerd, ({1983] C.T.C. 
99 (FCTD) (Subsequent to filing certificate, seizure of property sold by taxpayer set 


S. 223(5)(b) 


aside where fraud not proven); Chouinard et al. vy. Saint-Martin et al., [1982] C.T.C. 
177 (FCTD) (Seizure of property transferred pursuant to order valid where certificate 
filed before deed of transfer registered under Civil Code); Athenian Construction Ltd. 
v. R., 81 D.T.C. 5352 (FCTD) (After filing certificate, Crown’s application for attach- 
ment order dismissed where improper procedure employed); Ke Gero, [1979] C.T.C. 
309 (FCTD) (RRSP funds subject to seizure); R. v. Restaurant and Bar La Seigneurie 
de Sept-Iles Inc., (1977) C.T.C. 96 (FCTD) (Seizure by Crown of assets used as secur- 
ity on bank loan was valid; rather than opposing seizure, bank permitted to recover 
amounts from proceeds of sale as creditor under article 604 of Quebec Code of Civil 
Procedure); R. vy. Williams, [1975] C.T.C. 397 (FCTD) (No direction required for 
amount to be payable). 


Information Circulars: 98-1R: Collections policies. 


(3) Registration in court — On production to the Federal Court, 
a certificate made under subsection (2) in respect of a debtor shail 
be registered in the Court and when so registered has the same ef- 
fect, and all proceedings may be taken thereon, as if the certificate 
were a judgment obtained in the Court against the debtor for a debt 
in the amount certified plus interest thereon to the day of payment 
as provided by the statute or statutes referred to in subsection (1) 
under which the amount is payable and, for the purpose of any such 
proceedings, the certificate shall be deemed to be a judgment of the 
Court against the debtor for a debt due to Her Majesty, enforceable 
in the amount certified plus interest thereon to the day of payment 
as provided by that statute or statutes. 

Related Provisions: 161(1) — Interest; 161(11) — Interest on penalties; 222(3) — 
Ten-year limitation on collection action; 222.1 — Application to awards of court costs: 
223.1(1) — Application; 225.1 — No collection action for 90 days or if objection filed; 
227.1(2)(a) — Liability of directors; 248(11) — Compound interest. 

History: Subsec. 223(3) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 129. Sub- 
sec. (3) formerly read: 


(3) Registration in Court — On production to the Federal Court, a certificate 
made under subsection (2) in respect of a debtor shall be registered in the Court 
and when so registered has the same effect, and all proceedings may be taken 
thereon, as if the certificate were a judgment obtained in the Court against the 
debtor for a debt in the amount certified plus interest thereon to the day of pay- 
ment as provided by law and, for the purposes of any such proceedings, the cer- 
tificate shall be deemed to be a judgment of the Court against the debtor for a 
debt due to Her Majesty enforceable in the amount certified plus interest thereon 
to the day of payment as provided by law. 


Selected Cases [Subsec. 223(3)]: Kune v. R., [1982] C.T.C. 300 (FCTD) (Stay of 
execution granted with respect to real property, but not personal, property where tax- 
payer provided evidence of fire insurance, mortgage and tax payment); Re Van Gastel, 
[1982] C.T.C. 61 (FCTD) (Federal Court exercised jurisdiction to indefinitely stay fur- 
ther execution of writ of fieri facias issued by it where Minister failed to deal with 
objection “with all due dispatch’); R. v. Rumball, [1981] C.T.C. 9 (FCTD) (Stay of 
execution only granted where seizure made and assessment under objection or appeal). 


(4) Costs — All reasonable costs and charges incurred or paid in 
respect of the registration in the Court of a certificate made under 
subsection (2) or in respect of any proceedings taken to collect the 
amount certified are recoverable in like manner as if they had been 
included in the amount certified in the certificate when it was 
registered. 


(5) Charge on property — A document issued by the Federal 
Court evidencing a certificate in respect of a debtor registered under 
subsection (3), a writ of that Court issued pursuant to the certificate 
or any notification of the document or writ (such document, writ or 
notification in this section referred to as a “memorial”) may be 
filed, registered or otherwise recorded for the purpose of creating a 
charge, lien or priority on, or a binding interest in, property in a 
province, or any interest in such property, held by the debtor in the 
same manner as a document evidencing 


Proposed Amendment — 223(5) opening words 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
270(1), will amend the opening words of subsec. 223(5) by substituting “interest in, or 
for civil law any right in, such property” for “interest in such property”, to come into 
force on. Royal Assent. 


Technical Notes: See under 12(4). 


(a) a judgment of the superior court of the province against a 
person for a debt owing by the person, or 

(b) an amount payable or required to be remitted by a person in 
the province in respect of a debt owing to Her Majesty in right 
of the province 


1395 


S. 223(5) 


may be filed, registered or otherwise recorded in accordance with or 
pursuant to the law of the province to create a charge, lien or prior- 
ity on, or a binding interest in, the property or interest. 


Related Provisions: 222(3)—Ten-year limitation on collection action; 
223(11.1)— Where charge registered under Bankruptcy and Insolvency Act; 
223.1(1) — Application; 225.1 — No collection action for 90 days or if objection filed; 


248(4) — Interest in real property. 

History: Subsec. 223(5) amended by 1998, c. 19, subsec. .224(2), in force June 18, 

1998. Subsec. 224(5) formerly read: 
(5) Charge on land — A document (in this section referred to as a “memorial”) 
issued by the Federal Court evidencing a certificate in respect of a debtor regis- 
tered under subsection (3) may be filed, registered or otherwise recorded for the 
purpose of creating a charge or lien on or otherwise binding land in a province, 
or any interest therein, held by the debtor in the same manner as a document 
evidencing a judgment of the superior court of the province against a person for 
a debt owing by the person may be filed, registered or otherwise recorded in 
accordance with the law of the province to create a charge or lien on or otherwise 
bind land, or any interest therein, held by the person. 


(6) Creation of charge — If a memorial has been filed, regis- 
tered or otherwise recorded under subsection (5), 


(a) a charge, lien or priority is created on, or a binding interest is 
created in, property in the province, or any interest in such pro- 
- perty, held by the debtor, or 


(b) such property or interest in the property is otherwise bound, 


in the same manner and to the same extent as if the memorial were 
a document evidencing a judgment referred to in paragraph (5)(a) or 
an amount referred to in paragraph (5)(b), and the charge, lien, pri- 
ority or binding interest created shall be subordinate to any charge, 
lien, priority or binding interest in respect of which all steps neces- 
sary to make it effective against other creditors were taken before 


270(2), will amend subsec. 223(6) by subs 
in, such property” for “interest in such property” in para. (a} ai 
“interest” in para. (b), to come into force on Royal \ 
Technical Notes: See under 12(4). 


Related Provisions: 223(11.1) — Where charge registered under Bankruptcy and 
Insolvency Act; 223.1(1) — Application; 248(4) — Interest in real property. 
History: Subsec. 223(6) amended by 1998, c. 19, subsec. 224(2), in force June 18, 
1998. Subsec. 224(6) formerly read: 
(6) Idem — Where a memorial has been filed, registered or otherwise recorded 
under subsection (5), a charge or lien is created on land in the province, or any 
interest therein, held by the debtor, or such land or interest is otherwise bound, in 
the same manner and to the same extent as if the memorial were a document 
evidencing a judgment of the superior court of the province. 


(7) Proceedings in respect of memorial — If a memorial is 
filed, registered or otherwise recorded in a province under subsec- 
tion (5), proceedings may be taken in the province in respect of the 
memorial, including proceedings 


(a) to enforce payment of the amount evidenced by the memo- 
rial, interest on the amount and all costs and charges paid or in- 
curred in respect of 


(i) the filing, registration or other recording of the memorial, 
and 


(ii) proceedings taken to collect the amount, 


(b) to renew or otherwise prolong the effectiveness of the filing, 
registration or other recording of the memorial, 


(c) to cancel or withdraw the memorial wholly or in respect of 
any of the property or interests affected by the memorial, or 


(d) to postpone the effectiveness of the filing, registration or 
other recording of the memorial in favour of any right, charge, 
lien or priority that has been or is intended to be filed, registered 
or otherwise recorded in respect of any property or interest af- 
fected by the memorial, 


Proposed Amendment — 223(7)(c), (d) 


Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
270(3), will amend paras. 223(7)(c) and (d) by substituting “property, or interests or 
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rights,” for “property or D sts” in para b) and “prope 
“property or interest” in para. (c), to com force on. 
Technical Notes: See under 124). , 


es 


in the same manner and to the same extent as if the memorial were 
a document evidencing a judgment referred to in paragraph (5)(a) or 
an amount referred to in paragraph (5)(b), except that if in any such 
proceeding or as a condition precedent to any such proceeding any 
order, consent or ruling is required under the law of the province to 
be made or given by the superior court of the province or a judge or 
official of the court, a like order, consent or ruling may be made or 
given by the Federal Court or a judge or official of the Federal 
Court and, when so made or given, has the same effect for the pur- 
poses of the proceeding as if it were made or given by the superior 
court of the province or a judge or official of the court. 
Related Provisions: 222(3) — Ten-year limitation on collection action: 225.1 — No 
collection action for 90 days or if objection filed. 
History: Subsec. 223(7) amended by 1998, c.'19, subsec. 224(2), in force June 18, 
1998. Subsec. 224(7) formerly read: 
(7) Where a memorial of a certificate in respect of a debtor registered under 
subsection (3) is filed, registered or otherwise recorded as permitted under sub- 
section (5), proceedings may be taken in respect thereof, including proceedings 
(a) to enforce payment of the amount certified in the certificate, interest 
thereon and all costs and charges paid or incurred in respect of 


(i) the filing, registration or other recording of the memorial, and 
(il) proceedings taken to collect the amount, 


(b) to renew or otherwise prolong the effectiveness of the filing, registration 
or other recording of the memorial, 


(c) to cancel or withdraw the memorial wholly or in respect of one or more 
parcels of land or interests in land affected by the memorial, or 


(d) to postpone the effectiveness of the filing, registration or other recording 
of the memorial in favour of any right, charge or lien that has been or is 
intended to be filed, registered or otherwise recorded in respect of any land 
or interest in land affected by the memorial, 


in the same manner and subject to the same restrictions and limitations as though 
the memorial were a document evidencing a judgment of the superior court of 
the province except that, where in any such proceeding or as a condition prece- 
dent to any such proceeding any order, consent or ruling is required under the 
law of the province to be made or given by the superior court of the province or 
a judge or official thereof, a like order, consent or ruling may be made or given 
by the Federal Court or a judge or official thereof and, when so made or given, 
has the same effect for the purposes of the proceeding as though made or given 
by the superior court of the province or a judge or official thereof. 


(8) Presentation of documents — If 


(a) a memorial is presented for filing, registration or other re- 
cording under subsection (5) or a document relating to the me- 
morial is presented for filing, registration or other recording for 
the purpose of any proceeding described in subsection (7) to any 
official in the land, personal property or other registry system of 
a province, it shall be accepted for filing, registration or other 
recording, or 


: _ Proposed Amendment —223(8)(a) 

Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
270(4), will amend para. 223(8)(a) by substituting “lan¢ registry system, ersonal pro- 
perty or movable property registry system,” for “land, personal property”, to come into 
force on Royal Assent. SF a = 


Technical Notes: See under 124)... / 


(b) access is sought to any person, place or thing in a province to 
make the filing, registration or other recording, the access shall 
be granted 


in the same manner and to the same extent as if the memorial or 
document relating to the memorial were a document evidencing a 
Judgment referred to in paragraph (5)(a) or an amount referred to in 
paragraph (5)(b) for the purpose of a like proceeding, as the case 
may be, except that, if the memorial or document is issued by the 
Federal Court or signed or certified by a judge or official of the 
Court, any affidavit, declaration or other evidence required under 
the law of the province to be provided with or to accompany the 
memorial or document in the proceedings is deemed to have been 


provided with or to have accompanied the memorial or document as 
so required, 
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Related Provisions: 223.1(1) — Application. 


History: Subsec. 223(8) amended by 1998, c. 19, subsec. 224(2), in force June 18, 

1998. Subsec. 224(8) formerly read: 
(8) Where a memorial of a certificate registered under subsection (3) is presented 
for filing, registration or other recording as permitted under subsection (5), or 
any document relating to the memorial is presented for filing, registration or 
other recording for the purpose of any proceeding described in subsection (7), to 
any officer of a superior court of a province or to any official in the land registry 
system of a province, it shall be accepted for filing, registration or other record- 
ing as though it were a like document issued from the superior court of the prov- 
ince or prepared in respect of a document evidencing a judgment of the superior 
court of the province for the purpose of a like proceeding, as the case may be, 
except that, where the memorial or document is issued by the Federal Court or 
signed or certified by a judge or official thereof, any affidavit, declaration or 
other evidence required under the law of the province to be provided with or to 
accompany the memorial or document in such proceedings shall be deemed to 
have been provided with or to have accompanied the memorial or document as 
so required. 


(9) Sale, etc. — Notwithstanding any law of Canada or of a prov- 
ince, a sheriff or other person shall not, without the written consent 
of the Minister, sell or otherwise dispose of any property, or publish 
any notice or otherwise advertise in respect of any sale or other dis- 
position of any property pursuant to any process issued or charge, 
lien, priority or binding interest created in any proceeding to collect 
an amount certified in a certificate made under subsection (2), inter- 
est on the amount and costs, but if that consent is subsequently 
given, any property that would have been affected: by such a pro- 
cess, charge, lien, priority or binding interest if the Minister’s con- 
sent had been given at the time the process was issued or the 
charge, lien, priority or binding interest. was created, as the case 
may be, shall be bound, seized, attached, charged or otherwise af- 
fected as it would be if that consent had been given at the time the 
process was issued or the. charge, lien, priority or binding interest 
was created, as the case may be. 


Related Provisions: 223.1(1) — Application. 


History: Subsec. 223(9) amended by 1998, c. 19, subsec. 224(2), in force June 18, 
1998. Subsec. 224(9) formerly read: 


(9) Notwithstanding any law of Canada or of a province, a sheriff or other person 
shall not, without the written consent of the Minister, sell or otherwise dispose of 
any property, or publish any notice or otherwise advertise in respect of any sale 
or other disposition of any property pursuant to any process issued or charge or 
lien created in any proceeding to collect an amount certified in a certificate made 
under subsection (2), interest thereon and costs but any property that would have , 
been affected by such a process, charge or lien had the Minister’s consent been 
given at the time the process was issued or the charge or lien was created, as the 
case may be, shall be bound, seized, attached, charged or otherwise affected as it 
would be had that consent been given at the time the process was issued or the 
charge or lien was created, as the case may be. 


(10) Completion of notices, etc. — If information required to 
be set out by any sheriff or other person in a minute, notice or docu- 
ment required to be completed for any purpose cannot, by reason of 
subsection (9), be so set out, the sheriff or other person shall com- 
plete the minute, notice or document to the extent possible without 
that information and, when the consent of the Minister is given 
under that subsection, a further minute, notice or document setting 
out all the information shall be completed for the same purpose, and 
the sheriff or other person having complied with this subsection is 
deemed to have complied with the Act, regulation or rule requiring 
the information to be set out in the minute, notice or document. 


Related Provisions: 223.1(1) — Application. 


History: Subsec. 223(10) amended by 1998, c. 19, subsec. 224(2), in foree June 18, 
1998. Subsec. 224(10) formerly read: 


(10) Where information required to be set out by any sheriff or other person in a 
minute, notice or document required to be completed for any purpose cannot, by 
reason of subsection (9), be so set out, the sheriff or other person shall complete 
the minute, notice or document to the extent possible without that information 
and. when the consent of the Minister is given for the purpose of that subsection, 
a further minute, notice or document setting out all the information shall be'com- ° 
pleted for the same purpose, and the sheriff or other person having complied 
with this subsection shall be deemed to have complied with’ the Act, regulation 
or rule requiring the information to be set out in the minute, notice or document. 


(11) Application for an order — A sheriff or other person who 
is unable, by reason of subsection (9) or (10), to comply with any 
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law or rule of court is bound by any order made by a judge of the 
Federal Court, on an ex parte application by the Minister, for the 
purpose of giving effect to the proceeding, charge, lien, priority or 
binding interest. 

Related Provisions: 223.1(1) — Application. 


History: Subsec. 223(11) amended by 1998, c. 19, subsec. 224(2), in force June 18, 
1998. Subsec. 224(11) formerly read: 
(11) A sheriff or other person who is unable, by reason of subsection (9) or (10), 
to comply with any law or rule of court shall be bound by such order as may be 
made by a judge of the Federal Court, on an ex parte application by the Minister, 
for the purpose of giving effect to the proceeding, charge or lien. 


(11.1) Deemed security — When a charge, lien, priority or bind- 
ing interest created under subsection (6) by filing, registering or 
otherwise recording a memorial under subsection (5) is registered in 
accordance with subsection 87(1) of the Bankruptcy and Insolvency 
Act, it is deemed 


(a) to be a claim that is secured by a security and that, subject to 
subsection 87(2) of that Act, ranks as a secured claim under that 
Act; and 


(b) to. also be a claim referred to in paragraph 86(2)(a) of that 
Act. 


History: Subsec. 223(11.1) amended by 2000, c. 30, s. 175, to replace the term “secur- 
ity claim” with “secured claim’, deemed to have come into force on June 18, 1998. 


Subsec. '223(11.1) added by 1998, c. 19, subsec. 224(2), in force June 18, 1998. 


(12) Details in certificates and memorials — Notwithstanding 
any law of Canada or of a province, in any certificate made under 
subsection (2) in respect of a debtor, in any memorial evidencing 
the certificate or in any writ or document issued for the purpose of 
collecting an amount certified, it is sufficient for all purposes 


(a) to set out, as the amount payable by the debtor, the total of 
amounts payable by the debtor without setting out the separate 
amounts making up that total; and 


(b) to refer to the rate of interest to be charged on the separate 
amounts making up the amount payable in general terms as in- 
terest at the rate prescribed under this Act applicable from time 
to time on amounts payable to the Receiver General without in- 
dicating the specific rates of interest to be charged on each of the 
separate amounts or to be charged for any particular period of 
time, ; 
Related Provisions [subsec. 223(12)]: 223.1(1) — Application; 225.1 — Collec- 
tion restrictions. 
Selected Cases [s. 223]: Ross v. R., [2003] 1 C.T.C. 19 (FCA) (Certificate regis- 
tered’ within provincial limitation period sufficient to preserve tax debt and support writ 
of execution); Prodor v. R.; [1997] 3 C.T.C. 179 (FCTD) (Applicable interest rate is 
that prescribed in particular statute, not as provided in Federal Court Act): Optical 
Recording Laboratories Inc. vy. Canada, [1990] 2 C.T.C. 524 (FCA) (Reassessment 
held not to nullify a certificate previously filed which includes tax payable under previ- 
ous. assessment; where reassessment adds nothing to assessment, it nullifies previous 
certificate); Bougie v. Canada, [1990] 2 C.T.C. 365 (FCTD) (Beneficiary under will 
liable for tax debts of deceased despite having received discharge issued in error). 
Definitions [s. 223]: “amount” — 223(1), 248(1); “Federal Court” — Federal 
Courts Act s.'4; “Her Majesty” — Interpretation Act 35(1); “interest” — in real pro- 
perty 248(4); “memorial” — 223(5); “Minister” — 248(1); “movable” — Quebec Civil 
Code art. 900-907; “person”, “property” — 248(1); “province” — Interpretation Act 
35(1); “superior court” — Interpretation Act 35(1). 


Regulations [S. 223]: 4301 (prescribed rate of interest). 


223.1 (1) Application of subsecs. 223(1) to (8) and (12) — 
Subsections 223(1) to (8) and (12) are applicable with respect to 
certificates made under section 223 or section 223 of the Income 
Tax Act, chapter 148. of the Revised Statutes of Canada, 1952, after 
1971 and documents evidencing such certificates that were issued 
by the Federal Court and that were filed, registered or otherwise 
recorded after 1977 under the laws of a province, except that, where 
any such certificate or document was the subject of an action pend- 
ing in a court on February 10, 1988 or the subject of a court deci- 
sion given on or before that date, section 223 shall be read, for the 
purposes of applying it with respect to that certificate or document, 
as section 223 of the Income Tax Act, chapter 148 of the Revised 
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Statutes of Canada, 1952, read at the time the certificate was regis- 
tered or the document was issued, as the case may be. 


(2) Application of subsecs. 223(9) to (11) — Subsections 
223(9) to (11) are applicable with respect to certificates made under 
section 223, or section 223 of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, after September 13, 1988. 


Origin of s. 223.1: R.S.C. 1985, c. 1 (5th Supp.) (formerly contained in rules of 
application in 1988, c. 55, s. 168). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Definitions [s. 223.1]: “Federal Court” — Federal Courts Act s. 4; “province” — 
Interpretation Act 35(1). 


224. (1) Garnishment — Where the Minister has knowledge or 
suspects that a person is, or will be within one year, liable to make a 
payment to another person who is liable to make a payment under 
this Act (in this subsection and subsections (1.1) and (3) referred to 
as the “tax debtor”), the Minister may in writing require the person 
to pay forthwith, where the moneys are immediately payable, and in 
any other case as and when the moneys become payable, the mon- 
eys otherwise payable to the tax debtor in whole or in part to the 
Receiver General on account of the tax debtor’s liability under this 
Act. 


Related Provisions: 222(3) — Ten-year limitation on collection action: 222.1 — 
Application to awards of court costs; 224(4) — Liability on failure to comply; 224(5), 
(6) — Service of garnishee; 225.1 — No collection action for 90 days or if objection 
filed; 231.2(1) — requirement to provide information or documents for collection pur- 
poses; 231.6(1) — foreign-based documents sought for collection purposes; 244(5), 
(6) — Proof of service by mail or personal service; 248(7)(a) — Mail deemed received 
on day mailed. 


History: Subsec. 462(2.1) of the Bank Act, added by 2005, c. 19, s. 57, provides: 


462. (2.1) Notices: Minister of National Revenue — Despite subsections (1) 
and (2), a notice, demand, order or other document issued with respect to a cus- 
tomer of a bank constitutes notice to the bank and fixes the bank with knowledge 
of its contents and, where applicable, is binding on property belonging to the 
customer and in the possession of the bank or on money owing to the customer 
by reason of an account in the bank, if it is sent to the branch of the bank referred 
to in subsection (1) or (2), an office of the bank referred to in paragraph (3)(a) or 
any other office agreed to by the bank and the Minister of National Revenue and 
it relates to 

(a) the administration of an Act of Parliament by the Minister of National 

Revenue; or 


(b) the administration of an Act of the legislature of a province or legislation 
made by an aboriginal government, where the Minister or the Minister of 
National Revenue has entered into a tax collection agreement under an Act 
of Parliament with the government of the province or the aboriginal 
government. 


Parallel provisions were added by 2005, c. 19, ss. 58, 59 and 64 respectively as Bank 
Act subsec. 579(2.1) (for authorized foreign banks), Cooperative Credit Associations 
Act subsec. 385.32(2.1) (credit unions) and Trust and Loan Companies Act subsec. 
448(2.1) (trust companies). 


Subsec. 224(1) substituted by 1994, c. 21, subsec. 101(1), applicable to requirements 
and notifications made after 1992, except that, in applying the subsec. to requirements 
and notifications made on or before June 15, 1994, the reference to “one year” shall be 
read as “90 days”. That subsec. formerly read: 


(1) Where the Minister has knowledge or suspects that a person is or will be, 
within 90 days, liable to make a payment to another person who is liable to make 
a payment under this Act (in this subsection and subsections (1.1) and (3) re- 
ferred to as the “tax débtor”), the Minister may, by registered letter or by a letter 
served personally, require that person to pay forthwith, where the moneys are 
immediately payable, and in any other case, as and when the moneys become 
payable, the moneys otherwise payable to the tax debtor in whole or in part to 
the Receiver General on account of the tax debtor’s liability under this Act. 


Selected Cases [subsec. 224(1)]: Lessard v. R., [2003] 3 C.T.C. 2824 (TCC) (No 
debtor-creditor relationship between partners vis--vis share of profits; requirement to 
pay held invalid); Maritime Life Assurance Co. y. R.. [2000] 4 C.T.C. 98 (FCA); [1997] 
3 C.T.C. 2561 (TCC) (Where no right to get cash value of policy that is part of RRSP, 
insurer not a person liable to make a payment); Wellgate International Ltd. vy. MNR, 
[2000] 3 C.T.C. 257 (FCTD) (Collection proceedings could not be used to give Federal 
Court jurisdiction to determine underlying matters); Markevich y. Canada, [1999] 2 
C.T.C. 104 (FCTD) (Provincial limitation statutes do not override Act); National Trust 
Co. v. R., [1998] 4 C.T.C. 26 (FCA); rev’g [1997] 1 C.T.C. 2549 (TCC) (Trustee of 
RRSP was person “liable to make a payment”); Bank of Montreal v. MNR, [1992] | 
C.T.C. 2292 (TCC) (Bank served with garnishment order not liable for honouring che- 
ques drawn on trust account by wife of tax debtor); Manufacturers Life Insurance Co. 
v. MNR, [1991] 2 C.T.C. 2171 (TCC) (Provision inapplicable to force insurer to pay 
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money under policy since no amount actually payable to taxpayer at time of attempted 
garnishment); Chhabra v. Canada, [1989] 2 C.T.C. 13 (FCTD) (Damages for unfair or 
malicious treatment of taxpayer awarded against Crown garnishing 75% of gross in- 
come and failing to attempt settlement of debt reasonably); Ontario Development Corp. 
v. Canada, [1989] 1 C.T.C. 319 (FCTD) (Book debts absolutely assigned before 
Crown’s third-party demand not subject to garnishment); De Coninck v. Royal Trust 
Corp., [1989] 1 C.T.C. 179 (NB CA) (Relationship between depositor and trust com- 
pany administering RRSP is that of cestui que trust and trustee, not debtor and creditor, 
and trustee is not person “liable to make a payment” within scope of provision); 
Lennox Industries (Canada) Ltd. v. R., [1987] 1.C.T.C. 171 (FCTD) (Charter inappli- 
cable to Crown’s priority over other creditors); R. v. Royal Bank of Canada, [1986] 2 
C.T.C. 211 (FCA) (Actual notice to company’s debtors not required to validly assign 
debts in manner opposable to Crown’s third-party demand; constructive notice by re- 
gistration sufficient); Sorenson v. MNR, 82 D.T.C. 6246 (FCA) (Garnishment may take 
place without prior filing of certificate); Canadian Imperial Bank of Commerce y. R., 
[1981] C.T.C. 435 (FCTD) (Bank’s s. 88 (now s. 178) security under Bank Act and 
general assignment of book debts have priority over Crown’s third-party demand); 
Qureshi et al. v. MNR, [1979] C.T.C. 216 (FCTD) (Administrative decision of Minister 
whether or not to rely on garnishment not subject to judicial review); Jamison v. 
Federal Business Development Bank et al., 78 D.T.C. 6482 (BC SC) (Service of de- 
mand does not transfer property in the debt). 


Information Circulars: 98-1R: Collections policies. 


(1.1) Idem — Without limiting the generality of subsection (1), 
where the Minister has knowledge or suspects that within 90 days 


(a) a bank, credit union, trust company or other similar person 
(in this section referred to as the “institution”) will lend or ad- 
vance moneys to, or make a payment on behalf of, or make a 
payment in respect of a negotiable instrument issued by, a tax 
debtor who is indebted to the institution and who has granted 
security in respect of the indebtedness, or 


(b) a person, other than an institution, will lend or advance mon- 
eys to, or make a payment on behalf of, a tax debtor who the 
Minister knows or suspects 


(1) is employed by, or is engaged in providing services or 
property to, that person or was or will be, within 90 days, so 
employed or engaged, or 


(i1) where that person is a corporation, is not dealing at arm’s 
length with that person, 


the Minister may in writing require the institution or person, as the 
case may be, to pay in whole or in part to the Receiver General on 
account of the tax debtor’s liability under this Act the moneys that 
would otherwise be so lent, advanced or paid and any moneys so 
paid to the Receiver General shall be deemed to have been lent, 
advanced or paid, as the case may be, to the tax debtor. 
Relaied Provisions: 222(3) — Ten-year limitation on collection action: 222.1 — 
Application to awards of court costs: 224(4.1) — Liability on failure to comply; 
224(5), (6) — Service of garnishee; 225.1 — No collection action for 90 days or if ob- 
jection filed; 231.2(1) — requirement to provide information or documents for collec- 
tion purposes; 231.6(1) — foreign-based documents sought for collection purposes; 
244(5), (6) — Proof of service by mail or personal service; 248(7)(a) — Mail deemed 
received on day mailed. 
History: The closing words of subsec. 224(1.1) substituted by 1994, c..21, subsec. 
101(2), applicable to requirements and notifications made after 1992. The closing 
words of that subsec. formerly read: 
the Minister may, by registered letter or by a letter served personally, require the 
institution or person, as the case may be, to pay in whole or in part to the Re- 
ceiver General on account of the tax debtor’s liability under this Act the moneys 
that would otherwise be so lent, advanced or paid and any moneys so paid to the 
Receiver General shall be deemed to have been lent, advanced or paid, as the 
case may be, to the tax debtor. 


Information Circulars: 98-1R: Collections policies. 


(1.2) Idem — Notwithstanding any other provision of this Act, the 
Bankruptcy and Insolvency Act, any other enactment of Canada, 
any enactment of a province or any law, but subject to subsections 
69(1) and 69:1(1) of the Bankruptcy and Insolvency Act and section 
11.4 of the Companies’ Creditors Arrangement Act, where the Min- 
ister has knowledge or suspects that a particular person is, or will 
become within one year, liable to make a payment 
Proposed Amendment — 224(1.2) opening words [not 
;  yetinforce]  —_— ee 
(1.2) Garnishment — Notwithstanding any other provision of | 


this Act, the Bankruptcy and Insolvency Act, any other enactment 
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of Canada, any enactment of a province or any law, but subject to 
subsections 69(1), 69.1(1) and 69.2(1) of the Bankruptcy and In- 
solvency Act and section 11.09 of the Companies’ Creditors Ar- 
rangement Act, if the Minister has knowledge or suspects that a 
particular person is, or will become within one year, liable to — 
make a payment : _— 
Application: S.C. 2005, c. 47 (Bill C-55, Royal Assent November 25, 2005), s. 139, 
will amend the opening words of subsec. 224(1.2) to read as above, in force on a day 


to be fixed by order of the Governor in Council. 


(a) to another person (in this subsection referred to as the “tax 
debtor’) who is liable to pay an amount assessed under subsec- 
tion 227(10.1) or a similar provision, or 


(b) to a secured creditor who has a right to receive the payment 
that, but for a security interest in favour of the secured creditor, 
would be payable to the tax debtor, 


the Minister may in writing require the particular person to pay 
forthwith, where the moneys are immediately payable, and in any 
other case as and when the moneys become payable, the moneys 
otherwise payable to the tax debtor or the secured creditor in whole 
or in part to the Receiver General on account of the tax debtor’s 
liability under subsection 227(10.1) or the similar provision, and on 
receipt of that requirement by the particular person, the amount of 
those moneys that is so required to be paid to the Receiver General 
shall, notwithstanding any security interest in those moneys, be- 
come the property of Her Majesty to the extent of that liability as 
assessed by the Minister and shall be paid to the Receiver General 
in priority to any such security interest. 


Related Provisions: 222(3) — Ten-year limitation on collection action; 224(4) — 
Liability on failure to comply; 224(5), (6) — Service of garnishee; 244(5), (6) — Proof 
of service by mail or personal service; 248(7)(a) — Mail deemed received on day 
mailed. 


History: Subsec. 224(1.2) amended by 1997, c. 12, s. 128, to add “and section 11.4 of 
the Companies’ Creditors Arrangement Act’ following “Bankruptcy and Insolvency 
Act’, in force September 30, 1997. 


The opening words of subsec. 224(1.2) substituted by 1994, c. 21, subsec. 101(3), ap- 
plicable to requirements and notifications made after June 15, 1994. The opening 
words formerly read: 


(1.2) Notwithstanding any other provision of this Act, the Bankruptcy and Insol- 
vency Act (except paragraphs 69(1)(c) and 69.1(1)(c) of that Act), any other en- 
actment of Canada, any enactment of a province or any law, but subject to 
paragraphs 69(1)(c) and 69.1(1)(c) of the Bankruptcy and Insolvency Act, where 
the Minister has knowledge or suspects that a particular person is or will be- 
come, within 90 days, liable to make a payment 


The closing words of subsec. 224(1.2) substituted by 1994, c. 21, subsec. 101(4), appli- 

cable to requirements and notifications made after 1992. The closing words formerly 

read: 
the Minister may, by registered letter or by a letter served personally, require the 
particular person to pay forthwith, where the moneys are immediately payable, 
and in any other case, as and when the moneys become payable, the moneys 
otherwise payable to the tax debtor or the secured creditor in whole or in part to 
the Receiver General on account of the tax debtor’s liability under subsection 
227(10.1) or a similar provision, and on receipt of that letter by the particular 
person, the amount of those moneys that is required by that letter to be paid to 
the Receiver General shall, notwithstanding any security interest in those mon- 
eys, become the property of Her Majesty to the extent of that liability as assessed 
by the Minister and shall be paid to the Receiver General in priority to any such 
security interest. 


That portion of subsec. 224(1.2) following para. (b) amended by 1994, c. 7, Sch. VUL 
(1993, c. 24), s. 130. That portion formerly read: 


the Minister may, by registered letter or by a letter served personally, require the 
particular person to pay forthwith, where the moneys are immediately payable, 
and in any other case, as and when the moneys become payable, the moneys 
otherwise payable to the tax debtor or the secured creditor in whole or in part to 
the Receiver General on account of the tax debtor’s liability under subsection 
227(10.1) or a similar provision, and on receipt of that letter by the particular 
person, the amount of those moneys that is required by that letter to be paid to 
the Receiver General shall, notwithstanding any security interest in those mon- 
eys, become the property of Her Majesty and shall be paid to the Receiver Gen- 
eral in priority to any such security interest. 

That portion of subsec. 224(1.2) preceding para. (a) substituted by 1994, c. 7, Sch. V 

(1992, c. 27), s. 91, deemed to have come into force November 30, 1992. That portion 

formerly read: 
(1.2) Notwithstanding any other provision of this Act, the Bankruptcy Act, any 
other enactment of Canada, any enactment of a province or any law, where the 


S. 224(3) 


Minister has knowledge or suspects that a particular person is or will become, 
‘within 90 days, liable to make a payment 


Selected Cases [subsec. 224(1.2)]: Gagne v. MNR, [2003] 2 C.T.C. 213 (FCTD) 
(Contestation of garnishment proceedings not permitted as collateral attack on 
assessment); Re United Used Auto & Truck Parts Ltd., [2000] 3 C.T.C. 338 (BC SC) 
(Requirement to pay requires underlying assessment); Nova Scotia Business 
Development Corp. v. Wandyn Inn Ltd., [2000] 2 C.T.C. 402 (NS SC) (Funds were 
owned by Minister, who could determine application); Banque Royale du Canada vy. 
Canada, [1999] 2 C.T.C. 303 (FCA); aff’g [1998] 2 C.T.C. 183 (FCTD) (Managing 
accounts receiveable not same as assignment). 


See also at end of s. 224 
Information Circulars: 98-1R: Collections policies. 


1.T. Technical News: 6 (enhanced garnishment takes priority over builders’ lien 
claimants). 


(1.3) Definitions — In subsection (1.2), 


“secured creditor’? means a person who has a security interest in 
the property of another person or who acts for or on behalf of that 
person with respect to the security interest and includes a trustee 
appointed under a trust deed relating to a security interest, a re- 
ceiver or receiver-manager appointed by a secured creditor or by a 
court on the application of a secured creditor, a sequestrator, or any 
other person performing a similar function; 


Related Provisions: 227(5.1)(h) — Secured creditor jointly liable for unremitted 
withholding tax. 


“security interest” means any interest in property that secures pay- 
ment or performance of an obligation and includes an interest cre- 
ated by or arising out of a debenture, mortgage, hypothec, lien, 
pledge, charge, deemed or actual trust, assignment or encumbrance 
of any kind whatever, however or whenever arising, created, 
deemed to arise or otherwise provided for; 


Proposed Amendmen 1(1.3)security interest” 
Application: The July 18, 2005 draf 


aft legislation (Part 3 — bijuralism), s. 271, will 
amend the definition “security interest” in subsec. 224(1.3) by substituting “interest in, 
or for civil law any right in, property” for “interest in property” and “interest, or for 


civil law a right, created” for “interest created”, to come into force on Royal Assent. 


Technical Notes: See under 12(4).. 


History: The definition “security interest” in subsec. 224(1.3) amended by 2001, c. 17, 
s. 228, to add “hypothec,”, in force June 14, 2001. 


“similar provision” means a provision, similar to subsection 
227(10.1), of any Act of a province that imposes a tax similar to the 
tax imposed under this Act, where the province has entered into an 
agreement with the Minister of Finance for the collection of the 
taxes payable to the province under that Act. 

Selected Cases [subsec. 224(1.3)]: Canada (A.-G.) v. Community Expansion Inc., 
2004 CarswellOnt 214 (Ont CA) (Exercise of right of distraint gives rise to security 
interest and landlord becomes secured creditor); MNR y. Schwab Construction Ltd., 
[2003] 3 C.T.C. 426 (Sask CA) (Leases and conditional sales contracts not “security 
interests” when bankrupt in possession as lessee and not as owner). 


See also at end of s. 224 


(1.4) Garnishment — Provisions of this Act that provide that a 
person who has been required to do so by the Minister must pay to 
the Receiver General an amount that would otherwise be lent, ad- 
vanced or paid to a taxpayer who is liable to make a payment under 
this Act, or to that taxpayer’s secured creditor, apply to Her Majesty 
in right of Canada or a province. 


History: Subsec. 224(1.4) added by 1994, c. 21, subsec. 101(5), applicable June 15, 
1994. 


(2) Minister’s receipt discharges original liability — The re- 
ceipt of the Minister for moneys paid as required under this section 
is a good and sufficient discharge of the original liability to the ex- 
tent of the payment. 


(3) Idem — Where the Minister has, under this section, required a 
person to pay to the Receiver General on account of a liability 
under this Act of a tax debtor moneys otherwise payable by the per- 
son to the tax debtor as interest, rent, remuneration, a dividend, an 
annuity or other periodic payment, the requirement applies to all 
such payments to be made by the person to the tax debtor until the 
liability under this Act is satisfied and operates to require payments 
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S. 224(3) 


to the Receiver General out of each such payment of such amount 

as is stipulated by the Minister in the requirement. 

Related Provisions: 224(4) — Liability on failure to comply. 

History: Subsec. 224(3) substituted by 1994, c. 21, subsec. 101(6), applicable to re- 

quirements and notifications made after 1992. That subsec. formerly read: 
(3) Continuing garnishment until liability satisfied — Where the Minister has, 
under this section, required a person to pay to the Receiver General on account 
of the liability under this Act of a tax debtor moneys otherwise payable by the 
person to the tax debtor as interest, rent, remuneration, a dividend, an annuity or 
other periodic payment, the requirement is applicable to all such payments to be 
made by the person to the tax debtor until the liability under this Act is satisfied 
and operates to require payments to the Receiver General out of each such pay- 
ment of such amount as may be stipulated by the Minister in the registered letter 
or letter served personally. 


(4) Failure to comply with subsec. (1), (1.2) or (3) require- 
ment — Every person who fails to comply with a requirement 
under subsection (1), (1.2) or (3) is liable to pay to Her Majesty an 
amount equal to the amount that the person was required under sub- 
section (1), (1.2) or (3), as the case may be, to pay to the Receiver 
General. 


Related Provisions: 227(10) — Assessment. 


(4.1) Failure to comply with subsec. (1.1) requirement — 
Every institution or person that fails to comply with a requirement 
under subsection (1.1) with respect to moneys to be lent, advanced 
or paid is liable to pay to Her Majesty an amount equal to the lesser 
of 


(a) the total of moneys so lent, advanced or paid, and 


(b) the amount that the institution or person was required under 
that subsection to pay to the Receiver General. 


Related Provisions: 227(10) — Assessments. 


(5) Service of garnishee — Where a person carries on business 
under a name or style other than the person’s own name, notifica- 
tion to the person of a requirement under subsection C5 Cet nor 
(1.2) may be addressed to the name or style under which the person 
carries on business and, in the case of personal service, shall be 
deemed to be validly served if it is left with an adult person em- 
ployed at the place of business of the addressee. 
History: Subsec. 224(5) substituted by 1994, c. 21, subsec. 101(7), applicable to re- 
quirements and notifications made after 1992. That subsec. formerly read: 
(5) Service of garnishee — Where the person who is or is about to become 
indebted or liable under this section carries on business under a name or style 
other than the person’s own name, the registered or other letter under subsections 
(1) and (1.2) may be addressed to the name or style under which the person 
carries on business and, in the case of personal service, shall be deemed to have 
been validly served if it has been left with an adult person employed at the place 
of business of the addressee. 


(6) Idem — Where persons carry on business in partnership, notifi- 
cation to the persons of a requirement under subsection (ch), (id) :08 
(1.2) may be addressed to the partnership name and, in the case of 
personal service, shall be deemed to be validly served if it is served 
on one of the partners or left with an adult person employed at the 
place of business of the partnership. 


Related Provisions: 244(20)(b) — Service of documents on partnerships. 


History: Subsecs. 224(6) substituted by 1994, c. 21, subsec. 101(7), applicable to re- 
quirements and notifications made after 1992. That subsec. formerly read: 


(6) Service on partnership — Where the persons who are or are about to be- 
come indebted or liable under this section carry on business in partnership, the 
registered or other letter under subsections (1) and (1.2) may be addressed to the 
partnership name and, in the case of personal service, shall be deemed to have 
been validly served if it has been served on one of the partners or left with an 
adult person employed at the place of business of the partnership. © 


Selected Cases [s. 224]: Pigott Project Management Ltd. y. Land-Rock Resources 
Ltd., [1996] 1 C.T.C. 395 (SCC) (Section applies in priority to general assignment of 
book debts); Trans Gas Ltd. v. Mid-Plains Contractors Ltd., [1993] 1 'C.T.C, 280 (Sask 
CA); aff'd [1995] 1 W.W.R. 1 (SCC) (Provision neither ultra vires nor unreasonable 
seizure); Canadian Asbestos Services Ltd. v. Bank of Montreal, [1993] 1 C.T.C. 48 
(Ont Gen Div) (Crown bound by order under Companies’ Creditors Arrangement Act): 
Re Gaston H. Poulin Contractor Ltd.. [1992] 2 C.T.C. 373 (Ont Gen Div) (Crown not 
bound by order under Companies’ Creditors Arrangement Act); Toronto-Dominion 
Bank v. Canada, [1990] 2 C.T.C. 542 (FCTD) (General assignment of book debts abso- 
lutely transfers all property therein to assignee; such debts cannot be subject to 


Income Tax Act 


Crown’s third-party demand), Lloyds Bank Canada vy. International Warranty Co., 
[1990] 2 C.T.C. 360 (Alta CA); leave to appeal to SCC refused (1989), 104 N.R. 320 
(note) (Section 224 neither creates a trust nor effects a transfer of property in favour of 
the Crown, and has no effect on creditors’ priorities); Cameron v. Canada, [1990] 2 
C.T.C. 299 (FCTD) (Minister successfully garnished assigned book debts where not 
registered under the Assignment of Book Debts Act (Ontario)); Royal Bank of Canada 
v. Canada, [1990] 2 C.T.C. 285 (Sask QB); aff’d [1991] 1 C.T.C. 532 (Sask CA) (1987 
amendments to s. 224 substantially altered the rights of the Crown as established in 
earlier jurisprudence; Crown’s third-party demand preferred to right of secured 
creditor). 

Definitions [s. 224]: “amount”, “annuity” — Interpretation Act 35(1); “bank? — 
248(1), Interpretation Act 35(1), “business” — 248(1);\ “Canada” — 255; “carrying on 
business” — 253; “dividend”, “employed”, “employee”, “employer” — 248(1); “Her 
Majesty” — /nterpretation Act 35(1); “institution” — 224(1.1)(a); “Minister”, “per- 
son”, “property” — 248(1); “province” — Interpretation Act 35(1); “tax debtor’ — 
224(1); “tax payable” — 248(2); “trust” — 104(1), 248(1), (3); “writing” — Interpre- 
tation Act 35(1). 


224.1 Recovery by deduction or set-off — Where a person is 
indebted to Her Majesty under this Act or under an Act of a prov- 
ince with which the Minister of Finance has entered into an agree- 
ment for the collection of the taxes payable to the province under 
that Act, the Minister may require the retention by way of deduction 
or set-off of such amount as the Minister may specify out of any 
amount that may be or become payable to the person by Her Maj- 
esty in right of Canada. 

Related Provisions: 164(2) — Set-off of refund against other amount owing by the 
taxpayer to the Crown or a province; 203 — Set-off of Part X refunds; 222(3) — Ten- 
year limitation on collection action; 222.1 — Application to awards of court costs: 


225.1 — Before April 2007, no collection action for 90 days or if objection filed; 
231.2(1) — requirement to provide information or documents for collection purposes; 
231.6(1) — foreign-based documents sought for collection purposes. 


Selected Cases [s. 224.1]: Mintzer v. Canada, [1996] 1 C.T.C. 249 (FCA) (Set-off 
at common law and “compensation” in civil law not the same; different result might 
have occurred in Quebec). 

Definitions [s. 224.1]: “amount” — 248(1): “Her Majesty” — Interpretation Act 
35(1); “Minister”, “person” — 248(1): “province” — Interpretation Act 35(1). 
Information Circulars: 98-1R: Collections policies. 


224.2 Acquisition of debtor’s property — For the purpose of 
collecting debts owed by a person to Her Majesty under this Act or 
under an Act of a province with which the Minister of Finance has 
entered into an agreement for the collection of taxes payable to the 
province under that Act, the Minister may purchase or otherwise 
acquire any interest in the person’s property that the Minister is 
given a right to acquire in legal proceedings or under a court order 
or that is offered for sale or redemption and may dispose of any 
interest so acquired in such manner as the Minister considers 
reasonable. 


Proposed Amendment — 224.2 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), . 272, will 
amend s. 224.2 by substituting “interest in, or for civil law any right in,” for “interest 
in” and “interest or right so acquired” for “interest so acquired”, to come into force on 
Royal Assent. : o 
Technical Notes: See under 12(4). 


Related Provisions: 222(3) — Ten-year limitation on collection action; 222.1 — 
Application to awards of court costs: 231 .2(1) — requirement to provide information or 
documents for collection purposes; 231.6(1) — foreign-based documents sought for 
collection purposes. 

Definitions [s. 224.2]: “Her Majesty” — Interpretation Act 35(1); “Minister”, “per- 
son” — 248(1); “province” — Interpretation Act 35(1). 
224.3 (1) Payment of moneys seized from tax debtor — 
Where the Minister has knowledge or suspects that a particular per- 
son 1s holding moneys that were seized by a police officer in the 
course of administering or enforcing the criminal law of Canada 
from another person (in this section referred to as the “tax debtor’’) 
who is liable to make a payment under this Act or under an Act of a 
Province with which the Minister of Finance has entered into an 
agreement for the collection of taxes payable to the province under 
that Act and that are restorable to the tax debtor, the Minister may 
in writing require the particular person to turn over the moneys oth- 
erwise restorable to the tax debtor in whole or in part to the Re- 
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ceiver General on account of the tax debtor’s liability under this Act 
or under the Act of the province, as the case may be. 

Related Provisions: 222(3) — Ten-year limitation on collection action; 222.1 — 
Application to awards of court costs; 225.1 — No collection action for 90 days or if 
objection filed; 231.2(1) — requirement to provide information or documents for col- 
lection purposes; 231.6(1) — foreign-based documents sought for collection purposes; 
244(5), (6) — Proof of service by mail or personal service; 248(7)(a) — Mail deemed 
received on day mailed. 


History: Subsec. 224.3(1) substituted by 1994, c. 21, s. 102, applicable to require- 
ments made after 1992. That subsec. formerly read: 


(1) Where the Minister has knowledge or suspects that a person is holding mon- 
eys that were seized by a police officer in the course of administering or enforc- 
ing the criminal law of Canada from another person who is liable to make’a 
payment under this Act or under an Act of a province with which the Minister of 
Finance has entered into an agreement for the collection of taxes payable to the 
province under that Act (in this section referred to as the “tax debtor”) and that 
are restorable to the tax debtor, the Minister may, by registered letter or by a 
letter served personally, require that person to turn over the moneys otherwise 
restorable to the tax debtor in whole or in part to the Receiver General on ac- 
count of the tax debtor’s liability under this Act or under the Act of the province, 
as the case may be. ) 


Information Circulars: 98-1R: Collections policies. 


(2) Receipt of Minister — The receipt of the Minister for moneys 
turned over as required by this section is a good and sufficient dis- 
charge of the requirement to restore the moneys to the tax debtor to 
the extent of the amount so turned over. 


Definitions [s. 224.3]: “Minister”, “person” — 248(1): “province” — Interpretation 
Act 35(1); “tax debtor” — 224.3(1); “writing” — Jnterpretation Act 35(1). 


225. (1) Seizure of chattels — Where a person has failed to pay 
an amount as required by this Act, the Minister may give 30 days 
notice to the person by registered mail addressed to the person’s 
latest known address of the Minister’s intention to direct that the 
person’s goods and chattels be seized and sold, and, if the person 
fails to make the payment before the expiration of the 30 days, the 
Minister may issue a certificate of the failure and direct that the 
person’s goods and chattels be seized. 


‘Proposed Amendment — 225(1) 
Application: The July 18. 2005 draft legislation (Part _ 
273(1), will amend subsec. 225(1) by substituting “chattels 
“chattels” in two places, to come into force on Royal Ass 


Technical Notes: See under 12(4). 


ijuralism), “subsec. 
able property,” for 


Related Provisions: 222(3) — Ten-year limitation on collection action; 222.1 — 
Application to awards of court costs; 225.1 — No collection action for 90 days or if 
objection filed; 231.2(1) — requirement to provide information or documents for col- 
lection purposes; 231.6(1) — foreign-based documents sought for collection purposes; 
244(5) — Proof of service by mail; 248(7) — Mail deemed received on day mailed. 


Selected Cases [subsec. 225(1)]: R. v. Bourassa, [1984] C.T.C. 331 (FCTD) 
(Unoccupied mobile home subject to seizure); MNR vy. Alliance Blindée Ltée, [1982] 
C.T.C. 266 (FCTD) (Creditors failing to exercise rights cannot oppose seizure). 


Information Circulars: 98-1R: Collections policies. 


(2) Sale of seized property — Property seized under this section 
shall be kept for 10 days at the cost and charges of the owner and, if 
the owner does not pay the amount owing together with the costs 
and charges within the 10 days, the property seized shall be sold by 
public auction. 


(3) Notice of sale — Except in the case of perishable goods, no- 
tice of the sale setting out the time and place thereof, together with 
a general description of the property to be sold shall, a reasonable 
time before the goods are sold, be published at least once in one or 
more newspapers of general local circulation. 


(4) Surplus returned to owner — Any surplus resulting from 
the sale after deduction of the amount owing and all costs and 
charges shall be paid or returned to the owner of the property 
seized. 


(5) Exemptions from seizure — Such goods and chattels of any 
person in default as would be exempt from seizure under a writ of 
execution issued out of a superior court of the province in which the 
seizure is made are exempt from seizure under this section. 


S. 225.1(1) 


- Proposed Amendment — 225(5) 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
273(2), will amend subsec. 225(5) by substituting “chattels, or movable property,” for 
“chattels”, to come into force on Royal Assent. be nee 
Technical Notes: Sce under 12(4). 

Related Provisions: 226(2) — Taxpayer leaving Canada or defaulting. 
Definitions [s. 225]: “assessment”, “Minister” — 248(1); “movable” — Quebec 


Civil Code art. 900-907; “person”, “property” —248(1); “province”, “superior 
court” — Interpretation Act 35(1). 


225.1 (1) Collection restrictions [90 days] — If a taxpayer is 
liable for the payment of an amount assessed under this Act, other 
than an amount assessed under subsection 152(4.2), 169(3) or 
220(3.1), the Minister shall not, until after the collection-com- 
mencement day in respect of the amount, do any of the following 
for the purpose of collecting the amount: 


(a) commence legal proceedings in a court, 
(b) certify the amount under section 223, 
(c) require a person to make a payment under subsection 224(1), 


(d) require an institution or a person to make a payment under 
subsection 224(1.1), 


(e) require the retention of the amount by way of deduction or 
set-off under section 224.1, 


Repeal [effective April 1, 2007] — sou aEITER 


tion: S.C. 2006, c. 4 (Bill C-13, Royal Assent June 22, 2006), Part 5 (Admin- 

isions — Standardized Accounting), s. 166. repeals para. 225.1(1)(e), in 
t, Notice of Ways and Means Motion, May 2, 2006: (30) That, 
006 and subsequent taxation years, a corporation (other than a corporation 
lescr n subsection 181.1(3) of the Act) be treated as a large corporation for the 
purpose of subsection 225.1(8) of the Act if the total taxable capital employed in Can- 
ada at the end of the taxation year of the corporation (and of any related corporations) 
exceeds $10 million. 


(f) require’ a person to turn over moneys under subsection 
224.3(1), or 


(g) give a notice, issue a certificate or make a direction under 
subsection 225(1). 


[Closing words repealed] 


Related Provisions: 164(1.1) — Refund to. taxpayer of amount under objection or 
appeal; 222(3) — Ten-year limitation on collection action; 225.1(1.1) — Collection- 
commencement day; 225.1(6), (7) — Limitations on collection restrictions; 225.2 — 
Immediate collection on jeopardy assessment. 


History: The opening words of subsec. 225.1(1) amended by 2005, c. 19, subsec. 
49(1), applicable in respect of notices issued by the Minister of National Revenue after 
June 12, 2005. They formerly read: 


(1) Where a taxpayer is liable for the payment of an amount assessed under this 
Act, other than an amount assessed under subsection 152(4.2), 169(3) or 
220(3.1), the Minister shall not, for the purpose of collecting the amount, 


The closing words of subsec. 225.1(1) repealed by the said c. 19, subsec. 49(2), appli- 
cable in respect of notices issued by the Minister of National Revenue after June 12, 
2005. They formerly read: 
until after the day that is 90 days after the day of the mailing of the notice of 
assessment. 
The opening words of subsec. 225.1(1) amended by 1998, c. 19, s. 225, in force June 
18, 1998. They formerly read: 


(1) Where a taxpayer is liable for the payment of an amount assessed under this 
Act, the Minister shall not, for the purpose of collecting the amount, 


That portion of subsec. 225.1(1) following para. (g) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 131(1). That portion formerly read: 
before the day that is 90 days after the day of mailing of the notice of 
assessment. 

Selected Cases [subsec. 225.1(1)]: Thériault-Sabourin v. MNR, [2003] 2 C.T.C. 
296 (FCTD) (While emphasis normally on taxpayer’s future conduct, past conduct may 
also be relevant); Cormier vy. Canada (No. 2), [1991] 1 C.T.C. 410 (FCTD) (Provision 
not to be applied retroactively), 


Information Circulars: 98-1R: Collections policies. 
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(1.1) Collection-commencement day — The collection-com- 
mencement day in respect of an amount is 


(a) in the case of an amount assessed under subsection 188(1.1) 
in respect of a notice of intention to revoke given under subsec- 
tion 168(1) or any of subsections 149.1(2) to (4.1), one year af- 
ter the day on which the notice was mailed; 


(b) in the case of an amount assessed under section 188.1, one 
year after the day on which the notice of assessment was mailed; 
and 


(c) in any other case, 90 days after the day on which the notice 
of assessment was mailed. 


Related Provisions: 225.2 — Immediate collection on jeopardy assessment. 


History: Subsec. 225.1(1.1) added by 2005, c. 19, subsec. 49(3), applicable in respect 
of notices issued by the Minister of National Revenue after June 12, 2005. 


(2) Idem [while under objection] — Where a taxpayer has 
served a notice of objection under this Act to an assessment of an 
amount payable under this Act, the Minister shall not, for the pur- 
pose of collecting the amount in controversy, take any of the actions 
described in paragraphs (1)(a) to (g) until after the day that is 90 
days after the day on which notice is mailed to the taxpayer that the 
Minister has confirmed or varied the assessment. 

Related Provisions: 222(8)(a) — Extension of 10-year limitation period on collec- 
tion action while 225.1(2) applies; 225.1(6), (7)— Limitations on collection 
restrictions. 


History: Subsec. 225.1(2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
131(2), to substitute “until after” for “before”. 


(3) Idem [while under appeal to TCC] — Where a taxpayer has 
appealed from an assessment of an amount payable under this Act 
to the Tax Court of Canada, the Minister shall not, for the purpose 
of collecting the amount in controversy, take any of the actions de- 
scribed in paragraphs (1)(a) to (g) before the day of mailing of a 
copy of the decision of the Court to the taxpayer or the day on 
which the taxpayer discontinues the appeal, whichever is the earlier. 
Related Provisions: 179.1 — Penalty applied by Court where appeal filed solely for 
delay; 222(8)(a) — Extension of 10-year limitation period on collection action while 
225.1(3) applies; 225.1(6), (7) — Limitations on collection restrictions. 


Selected Cases [subsec. 225.1(3)]: Cormier y. Canada (No. 2), [1991] 1 C.T.C. 
410 (FCTD) (Provision not to be applied retroactively). 


(4) Idem [while under reference to TCC] — Where a taxpayer 
has agreed under subsection 173(1) that a question should be deter- 
mined by the Tax Court of Canada, or where a taxpayer is served 
with a copy of an application made under subsection 174(1) to that 
Court for the determination of a question, the Minister shall not take 
any of the actions described in paragraphs (1)(a) to (g) for the pur- 
pose of collecting that part of an amount assessed, the liability for 
payment of which will be affected by the determination of the ques- 
tion, before the day on which the question is determined by the 
Court. 


Related Provisions: 222(8)(a) — Extension of 10-year limitation period on collec- 
tion action while 225.1(4) applies; 225.1(6), (7)— Limitations on collection 
restrictions, 


(5) Idem [waiting for test case] — Notwithstanding any other 
provision in this section, where a taxpayer has served a notice of 
objection under this Act to an assessment or has appealed to the Tax 
Court of Canada from an assessment and agrees in writing with the 
Minister to delay proceedings on the objection or appeal, as the case 
may be, until judgment has been given in another action before the 
Tax Court of Canada, the Federal Court of Appeal or the Supreme 
Court of Canada in which the issue is the same or substantially the 
same as that raised in the objection or appeal of the taxpayer, the 
Minister may take any of the actions described in paragraphs (1)(a) 
to (g) for the purpose of collecting the amount assessed, or a part 
thereof, determined in a manner consistent with the decision or 
judgment of the Court in the other action at any time after the Min- 
ister notifies the taxpayer in writing that 


(a) the decision of the Tax Court of Canada in that action has 
been mailed to the Minister, 
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(b) judgment has been pronounced by the Federal Court of Ap- 
peal in that action, or 


(c) judgment has been delivered by the Supreme Court of Can- 
ada in that action, 


as the case may be. 

Related Provisions: 222(8)(a) — Extension of 10-year limitation period on collec- 
tion action while 225.1(5) applies. 

History: Subsec. 225.1(5) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 184, to 
substitute “Tax Court of Canada from an assessment’ for “Tax Court of Canada or 
Federal Court—Trial Division from the assessment” and “Federal Court of Appeal” for 
“Federal Court” (twice), deemed to have come into force on January 1, 1991. 


Selected Cases [subsec. 225.1(5)]: Webster v. MNR, [2004] 1 C.T.C: 338 (FCA); 
aff'g [2003] 2 C.T.C. 64 (FCTD) (Minister can institute collection pursuant to agree- 
ment to await outcome of third party appeals, even if taxpayer later files own appeal); 
Markevich v. Canada, {1999} 2 C.T.C. 104 (FCTD) (Provincial limitation statutes do 
not override Act); Canada vy. Satellite Earth Station Technology Inc., [1989] 2 C.T.C. 
291 (FCTD) (Once taxpayer meets evidentiary burden to raise reasonable doubt about 
sufficiency of Crown’s evidence, on balance of probabilities, Crown must prove collec- 
tion would be jeopardized by delay (Note subsequent change in legislation)); Doyle y. 
MNR, [1989] 2 C.T.C. 270 (FCTD) (Abeyance letter under provision may be signed by 
taxpayer’s designated agent and officer of Appeals Division). 


(6) Where subsecs. (1) to (4) do not apply — Subsections (1) 
to (4) do not apply with respect to 


(a) an amount payable under Part VIII; 


(b) an amount required to be deducted or withheld, and required 
to be remitted or paid, under this Act or the Regulations; 


(c) an amount of tax required to be paid under section 116 or a 
regulation made under subsection 215(4) but not so paid; 


(d) the amount of any penalty payable for failure to remit or pay 
an amount referred to in paragraph (b) or (c) as and when re- 
quired by this Act or a regulation made under this Act; and 


(e) any interest payable under a provision of this Act on an 
amount referred to in this paragraph or any of paragraphs (a) to 
(d). 
Related Provisions: 225.2 — Collection in jeopardy. 
History: Para. 225.1(6)(b) amended by 2001, c. 17, s. 179, in force June 14, 2001. 
Para. 225.1(6)(b) formerly read: 
(b) an amount deducted or withheld, and required to be remitted or paid, under 
this Act or a regulation made under this Act: 


Information Circulars: 98-1R: Collections policies. 


(7) Idem — large corporations — Where an amount has been 
assessed under this Act in respect of a corporation for a taxation 
year in which it was a large corporation, subsections (1) to (4) do 
not apply to limit any action of the Minister to collect 


(a) at any time on or before the particular day that is 90 days 
after the day of the mailing of the notice of assessment, '/2 of the 
amount so assessed; and 


(b) at any time after the particular day, the amount, if any, by 
which the amount so assessed exceeds the total of 


(i) all amounts collected before that time with respect to the 
assessment, and 


(ii) '/ of the amount in controversy at that time. 


History: Subsec. 225.1(7) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 131(3), 
applicable after June 10, 1993 except that, where a taxpayer has served a notice of 
objection or has instituted an appeal under the Act with respect to a notice of assess- 
ment of tax, interest or penalties under the Act mailed before 1992, 
(a) the reference in para. (a) to “4/2” shall, in its application before 1994 with re- 
spect to all proceedings concerning the subject-matter of the notice of objection or 
the appeal, be read as “!/;”: and 
(b) the reference in subpara. (b)(ii) to “2” shall, in its application before 1994 with 
respect to all proceedings concerning the subject-matter of the notice of objection 
or the appeal, be read as “3/4”, 


Information Circulars: 98-1R: Collections policies. 


(8) Definition of “large corporation” — For the purposes of 
this section and section 235, a corporation (other than a corporation 
described in subsection 181.1(3)) is a “large corporation” in a par- 
ticular taxation year if the total of the taxable capital employed in 
Canada of the corporation, at the end of the particular taxation year, 
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and the taxable capital employed in Canada of any other corpora- 
tion, at the end of the other corporation’s last taxation year that ends 
at or before the end of the particular taxation year, if the other cor- 
poration is related (within the meaning assigned for the purposes of 
section 181.5) to the corporation at the end of the particular taxation 
year, exceeds $10 million, and, for the purpose of this subsection, a 
corporation formed as a result of the amalgamation or merger of 2 
or more predecessor corporations is deemed to be the same corpora- 
tion as, and a continuation of, each predecessor corporation. 
Related Provisions: 164(1.1) — Repayment on objections and repeals; 165(1.11), 
(1.13), 169(2.1) — Limitations on objections and appeals by large corporations; 
181.5(1.1), (4.1) — Application of Part I.3 tax for purposes of 225.1(8); 220(4.1) — 
Security; 225.1(8) — Definition of “large corporation”. 

History: Subsec. 225.1(8) amended by 2006, c. 4, s. 85, applicable to 2006 et seq. The 
subsec. formerly read: 


(8) For the purposes of this section, a “large corporation” in a particular taxation 
year means 


(a) a corporation by which tax under Part I.3 is payable, 


(i) where the particular year ended before July 1989, for its first taxation 
year that ends after June 1989, or 


(ii) where the particular year ended after June 1989, for the particular 
year, 


or would, but for subsection 181.1(4), have been so payable, or 


(b) a corporation that, at the end of the particular year, is related (for the 
purpose of section 181.5, as that section reads in its application to the 1992 
taxation year) to a corporation that is a large corporation in its taxation year 
that includes the end of the particular year, 


and, for the purpose of subparagraph (a)(i), a corporation formed as a result of 
the amalgamation or merger of 2 or more predecessor corporations shall be 
deemed to be the same corporation as, and a continuation of, each of the prede- 
cessor corporations. 
Paras. 225.1(8)(a) and (b) substituted by 1994, c. 21, s. 103, applicable June 15, 1994. 
Those paras. formerly read: 


(a) a corporation by which tax under Part 1.3 is payable, 


(i) where the particular year ended before July 1989, for its first taxation 
year ending after June 1989, or 
(ii) where the particular year ended after June 1989, for the particular year, 
or would, but for section 181.1, have been so payable, or 
(b) a corporation that, at the end of the particular year, is related (for the pur- 
poses of section 181.5) to a corporation that is a large corporation in its taxation 
year that includes the end of the particular year, 
Subsec. 225.1(8) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 131(3), applica- 
ble after June 10, 1993. 
Selected Cases [subsec. 225.1(8)]: Potash Corp. of Saskatchewan Inc. y. R., 
[2004] 2 C.T.C. 91 (FCA); rev’g [2003] 2 C.T.C. 2640 (TCC) (Reasonable description 
of each issue interpreted strictly). 
Selected Cases [s. 225.1]: Re 144945 Canada Inc., (2003] 4 C.T.C. 112 (FCTD) 
(Standard applied was balance of probabilities); Re Milne, [1995] 1 C.T.C. 122 (FCTD) 
(Collection proceedings not stayed out of consideration for effect on market of disposi- 
tion of assets). 


Definitions [s. 225.1]: “amount”, “assessment” — 248(1); “collection-commence- 
ment day” — 225.1(1.1); “corporation” —248(1), Interpretation Act 35(1), “Federal 


Court of Appeal’ — Federal Courts Act s. 3; “large corporation” — 225.1(8); “Min- 
ister”, “person” — 248(1); “regulation” — 248(1); “related” — 181.5(6), (7); “taxable 
capital employed in Canada” — 181.2(1), 181.3(1), 181.4 {technically do not apply]; 
“taxation year’ — 249; “taxpayer” — 248(1); “writing” — Interpretation Act 35(1). 


225.2 [Jeopardy orders] — (1) Definition of “judge” — In 
this section, “judge” means a judge or a local judge of a superior 
court of a province or a judge of the Federal Court. 


(2) Authorization to proceed forthwith [jeopardy order] — 
Notwithstanding section 225.1, where, on ex parte application by 
the Minister, a judge is satisfied that there are reasonable grounds to 
believe that the collection of all or any part of an amount assessed 
in respect of a taxpayer would be jeopardized by a delay in the col- 
lection of that amount, the judge shall, on such terms as the judge 
considers reasonable in the circumstances, authorize the Minister to 
take forthwith any of the actions described in paragraphs 
225.1(1)(a) to (g) with respect to the amount. 

Related Provisions: 164(1.2)— Delay of refund where collection of tax in 
jeopardy. 


S. 225.2(12) 


Selected Cases [subsec. 225.2(2)]: MNR vy. Arab, [2005] 2 C.T.C. 107 (FC) 
(Jeopardy order maintained where taxpayer had large amounts of unexplained cash): Re 
Sagman, [2005] 1 C.T.C. 165 (FC) (Jeopardy order varied in light of new evidence); 
MNR vy. Services M.L. Marengére Inc., [2000] 1 C.T.C. 229. (FCTD) (Jeopardy order 
justified where passage of time affected ability, to collect taxes); Deputy Minister of 
National Revenue (Taxation) v. Kung, [1999] 1 C.T.C. 48 (BC SC) (Cutting off ties 
with Canada and selling assets sufficient grounds for jeopardy order); MNR v. 159890 
Canada Inc., [1997] 3 C.T.C. 284 (FCTD) (Jeopardy orders not to be sought where 
other means available to Minister to secure tax). 


Information Circulars: 98-1R; Collections policies. 


(3) Notice of assessment not sent — An authorization under 
subsection (2) in respect of an amount assessed in respect of a tax- 
payer may be granted by a judge notwithstanding that a notice of 
assessment in respect of that amount has not been sent to the tax- 
payer at or before the time the application is made where the judge 
is satisfied that the receipt of the notice of assessment by the tax- 
payer would likely further jeopardize the collection of the amount, 
and for the purposes of sections 222, 223, 224, 224.1, 224.3 and 
225, the amount in respect of which an authorization is so granted 
shall be deemed to be an amount payable under this Act. 


(4) Affidavits — Statements contained in an affidavit filed in the 
context of an application under this section may be based on belief 
with the grounds therefor. 


(5) Service of authorization and of notice of assess- 
ment — An authorization granted under this section in respect of a 
taxpayer shall be served by the Minister on the taxpayer within 72 
hours after it is granted, except where the judge orders the authori- 
zation to be served at some other time specified in the authorization, 
and, where:a notice of assessment has not been sent to the taxpayer 
at or before the time of the application, the notice of assessment 
shall be served together with the authorization. 


(6) How service effected — For the purposes of subsection (5), 
service on a taxpayer shall be effected by 


(a) personal service on the taxpayer; or 
(b) service in accordance with directions, if any, of a judge. 
Related Provisions: 244(6) — Proof of personal service. 


(7) Application to judge for direction — Where service on a 
taxpayer cannot reasonably otherwise be effected as and when re- 
quired under this section, the Minister may, as soon as practicable, 
apply to a judge for further direction. 


(8) Review of authorization — Where a judge of a court has 
granted an authorization under this section in respect of a taxpayer, 
the. taxpayer may, on 6 clear days notice to the Deputy Attorney 
General of Canada, apply to a judge of the court to review. the 
authorization. 


Related Provisions: /nterpretation Act 27(1) — Calculation of clear days. 


(9) Limitation period for review application — An applica- 
tion under subsection (8) shall be made 


(a) within 30 days from the day on which the authorization was 
served on the taxpayer in accordance with this section; or 


(b) within such further time as a judge may allow, on being sat- 
isfied that the application was made as soon as practicable. 


(10) Hearing in camera— An application under subsection (8) 
may, on the application of the taxpayer, be heard in camera, if the 
taxpayer establishes to the satisfaction of the judge that the circum- 
stances of the case justify in camera proceedings. 


(11) Disposition of application — On an application under sub- 
section (8), the judge shall determine the question summarily and 
may confirm, set aside or vary the authorization and make such 
other order as the judge considers appropriate. 


Related Provisions: 225.2(13) — No appeal from judge’s decision. 
(12) Directions — Where any question arises as to the course to 


be followed in connection with anything done or being done under 
this section and there is no direction in this section with respect 
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thereto, a judge may give such direction with regard thereto as, in 
the opinion of the judge, is appropriate. 


(13) No appeal from review order — No appeal lies from an 
order of a judge made pursuant to subsection (11). 


Selected Cases [s. 225.2]: Moss (R.) v. MNR, [2001] 2 C.T.C. 91 (FCA) (Jeopardy 
orders may cover assets in excess of tax owed); Moss (D.) v. R., [1998] 1 C.T.C. 2999 
(TCC) (Appeal against issuance of jeopardy order is only against reasonable apprehen- 
sion of jeopardy, not against underlying assessment); Steele v. Canada, [1996] 2 C.T.C. 
279 (Sask QB) (Jeopardy order set aside where collection possible from’ taxpayer’s 
spouse); Canada v. Landru (S.), [1993] 1 C.T.C. 93 (Sask QB) (Mere suspicion of 
jeopardized collection not sufficient to justify jeopardy order); Dep, MNR y. Atchison, 
[1989] 1 C.T.C. 342 (BC SC) (“Jeopardy” orders set aside where Minister failed’ to 
make full disclosure of facts; in applying ex parte, Minister must act in utmost good 
faith); Chudina et al. v. Dep..A.G. Can., [1988] 1 C.T.C. 303 (BC SC) (Seizure set 
aside where debtor not given opportunity to appeal or make payment); /853-9049 
Quebec Inc. v. R., [1986] 2 €.T.C. 486 (FCTD) (Immediate payment not required 
where no evidence that delay will endanger collection; burden on Crown); Danielson vy. 
Dep. A.G. Can., [1986] 2 C.T.C, 380 (FCTD) (Crown must show that actual jeopardy 
in collection arose from delay, not merely that collection is in jeopardy per se); 
Danielson v. Dep. A.G. Can., [1986] 2 C.T.C. 42 (FCTD) (Execution of writ of seizure 
obtained after payment forthwith demanded was enjoined until hearing of objection to 
applicability of subsec. 225.2(1) where taxpayer gave express undertaking not to dis- 
pose of assets not seized or remove funds in éxcess of personal living requirements). 
Definitions [s. 225.2]: “amount” — 248(1); “clear days” — Interpretation Act 27(1); 
“Federal Court” — Federal Courts Act s. 4; “Minister” — 248(1); “province” — Inter- 
pretation Act 35(1); “superior court” — Interpretation Act 35(1); ‘taxpayer’ — 248(1). 


Information Circulars [s. 225.2]: 73-10R3: Tax evasion. 


226. (1) Taxpayer leaving Canada — Where the Minister sus- 
pects that a taxpayer has left or is about to leave Canada, the Min- 
ister may, before the day otherwise fixed for payment, by notice 
served personally or by registered letter addressed to the taxpayer’s 
latest known address, demand payment of the amount of all taxes, 
interest and penalties for which the taxpayer is liable or would be 
liable if the time for payment had arrived, and that amount shall be 
paid forthwith by the taxpayer notwithstanding any other provision 
of this Act. 


Related Provisions: 128.1(4) — Tax effects of ceasing to be resident in Canada: 
222(4)(a)(i) — Beginning of limitation period for collection action; 222.1 — Applica- 
tion to awards of court costs; 225.2 —Immediate collection of ‘amounts owing; 
231.2(1) — requirement to provide information or documents for collection purposes; 
231.6(1) — foreign-based documents sought for collection purposes: 248(7)(a) — No- 
tice deemed received on day mailed. 


Information Circulars: 98-1R: Collections policies. 


(2) Idem — Where a taxpayer has failed to pay, as required, any 
tax, interest or penalties demanded under this section, the Minister 
may direct that the goods and chattels of the taxpayer be seized and 
subsections 225(2) to (5) apply, with respect to the seizure, with 
such modifications as the circumstances require. 


Technical Notes: See under 12/4), 


Related Provisions: 222(3) — Ten-year limitation on collection action: 222.1 — 
Application to awards of court costs; 231.2(1) — requirement to provide information or 
documents for collection purposes; 231.6(1) — foreign-based documents sought for 
collection purposes. 


History [s. 226]: S. 226 substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 185. S..226 
formerly read: 


226. (1) Taxpayer leaving Canada or defaulting — Where the Minister sus- 
pects that a taxpayer is about to leave Canada, the Minister may before the day 
otherwise fixed for payment, by notice seryed personally or by registered letter 
addressed to the taxpayer, demand payment of all taxes, interest and penalties for 
which the taxpayer is liable or would be liable if the time for payment had ar- 
rived, and the same shall be paid forthwith notwithstanding any other provision 
of this Act. 


(2) Seizure on failure to pay — Where a person has failed to pay tax, interest 
or penalties demanded under this section as required, the Minister may direct 
that the goods and chattels of the taxpayer be seized and subsections 225(2) to 
(5) are, thereupon, applicable with such modifications as the circumstances 
require. 
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Selected Cases [s. 226]: Carolus v. MNR, [1976] C.T.C. 608 (FCTD) (Trailers held 
not to be principal residences not exempted from seizure under subsec. 2(1) Exemp- 
tions Act (Alta.)). 

Definitions [s. 226]: “Minister” — 248(1); “movable” — Quebec Civil Code. art. 
900-907; “taxpayer” — 248(1). 


227. (1) Withholding taxes — No action lies against any person 
for deducting or withholding any sum of money in compliance or 
intended compliance with this Act. 5 
Selected Cases [subsec. 227(1)]: Tenn-Yuk v. R., [2004] 2.C.T.C..3191. (TCC) 
(Due diligence defence failed for non-inside director who should have known other 
director inexperienced); Smith y. R., [2001] 2 C.T.C. 192 (FCA), (Directors’ obligations 
fall short of guarantee that deductions will be paid); Mollenhauer Ltd. v. Canada, 
[1992] 2 C.T.C. 121 (FCTD) (Contractor paying salaries of employees of subcontractor 
required to withhold and remit source deductions); Lomex Inc. v. MNR, [1992] 2 C.T.C. 
2678 (TCC) (Extension of time to file notice of objection granted in respect of pur- 
ported simultaneous violation of several statutes in addition to Income Tax Act). 


(2) Return filed with person withholding — Where a person 
(in this subsection referred to as the “payer”) is required by regula- 
tions made under subsection 153(1) to deduct or withhold from a 
payment to another person an amount on account of that other per- 
son’s tax for the year, that other person shall, from time to time as 
prescribed, file a return with the payer in prescribed form. 


Related Provisions: 162(7) — Failure to comply with regulation; 227(3) — Where 
return is not filed. 


Regulations: 107 (deadline for employee to file TD1 return). 
Forms: TD1: Personal tax credits return. 


(3) Failure to file return — Every person who fails to file a re- 
turn as required by subsection (2) is liable to have the deduction or 
withholding under section 153 on account of the person’s tax made 
as though the person were a person who is neither married nor in a 
common-law partnership and is without dependants. 


History [subsec. 227(3)]: Subsec. 227(3) amended by 2000, c. 12, s. 138, applicable 
to 2001 er seq., in force July 31, 2000. See also the transitional rules reproduced under 
248(1)“common-law partner’. The subsec. formerly read: 


(3) Failure to file return — Every person who fails to file a return as required by 
subsection (2) is liable to have the deduction or withholding under section 153 
on account of the person’s tax made as though the person were an unmarried 
person without dependants. 


q 


(4) Trust for moneys deducted — Every person who deducts 
or withholds an amount under this Act is deemed, notwithstanding 
any security interest (as defined in subsection 224(1.3)) in the 
amount so deducted or withheld, to hold the amount separate and 
apart from the property of the person and from property held by any 
secured creditor (as defined in subsection 224(1.3)) of that person 
that but for the security interest would be property of the person, in 
trust for Her Majesty and for payment to Her Majesty in the manner 
and at the time provided under this Act. 


Related Provisions: 227(4.1) — Extension of trust: 227(4.2) — Meaning of security 
interest; 227(4.3) — Application to the Crown, 


History: Subsec. 227(4) amended by 1998, c. 19, subsec. 226(1), deemed to have 
come into force on June 15, 1994. Subsec. 227(4) formerly read: 


(4) Money held in trust — Every person who deducts or withholds an amount 
under this Act shall be deemed to hold the amount so deducted or withheld in 
trust, separate and apart from the person’s own moneys, for Her Majesty and for 
payment to Her Majesty in the manner and at the time provided under this Act, 
and Her Majesty has a lien and charge on the property and assets of the person 
whether or not the person has kept the amount separate and apart or is in receiv- 
ership, bankruptcy or liquidation’ or has made an assignment. 


Subsec. 227(4) substituted by 1994, c. 21, subsec. 104(1), applicable June 15, 1994. 
That subsec. formerly read: 


(4) Money held in trust for Her Majesty — Every person who deducts or with- 
holds any amount under this Act shall be deemed to hold the amount so deducted 
or withheld in trust for Her Majesty. 


Selected Cases [subsec. 227(4)]: Royal Bank v. Tuxedo Transport Ltd., [2000] 3 
C-T.C. 331 (BC CA) (Trust in favour of Minister comes into being when funds are 
deducted or withheld, so Minister can Oppose interests of secured creditors); Roynat 
Inc. v. Ja-Sha Trucking & Leasing Ltd. (No. 2), [1992] 2 C.T.C. 139 (Man. C.A.) (Stat- 
utory trusts under subsecs. 227(4) and (5) conflicted with and took priority over provi- 
sions of Personal Property Security Act). 


Information Circulars: 98-1R: Collections policies. 
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(4.1) Extension of trust — Notwithstanding any other provision 
of this Act, the Bankruptcy and Insolvency Act (except sections 81.1 
and 81.2 of that Act), any other enactment of Canada, any enact- 
ment of a province or any other law, where at any time an amount 
deemed by subsection (4) to be held by a person in trust for Her 
Majesty is not paid to Her Majesty in the manner and at the time 
provided under this Act, property of the person and property held 
by any secured creditor (as defined in subsection 224(1.3)) of that 
person that but for a security interest (as defined in subsection 
224(1.3)) would be property of the person, equal in value to the 
amount so deemed to be held in trust is deemed 


(a) to be held, from the time the amount was deducted or with- 
held by the person, separate and apart from the property of the 
person, in trust for Her Majesty whether or not the property is 
subject to such a security interest, and 


(b) to form no part of the estate or property of the person from 
the time the amount was so deducted or withheld, whether or not 
the property has in fact been kept separate and apart from the 
estate or property of the person and whether or not the property 
is subject to such a security interest 


and is property beneficially owned by Her Majesty notwithstanding 
any security interest in such property and in the proceeds thereof, 
and the proceeds of such property shall be paid to the Receiver 
General in priority to all such security interests. 


Related Provisions: 227(4.2) — Meaning of security interest; 227(4.3) — Applica- 
tion to the Crown. 


History: Subsec. 227(4.1) added by 1998, c. 19, subsec. 226(1), deemed to have come 
into force on June 15, 1994. 


Selected Cases [subsec. 227(4.1)]: Canada (A.-G.) y. Community Expansion Inc., 
2004 CarswellOnt 214 (Ont CA) (Exercise of right of distraint gives rise to security 
interest and landlord becomes secured creditor); Canada (A.-G.) v. National Bank of 
Canada, [2004] 4 C.T.C. 193 (FCA); leave to appeal to SCC refused 2004 CarswellNat 
3585 (Minister has priority to secured creditors); First Vancouver Finance v. MNR, 
[2002] 3 C.T.C. 285 (SCC) (Trust in favour of Minister established when failure to 
remit, but effective as of date of withholding. Trust attaches to all assets except those 
sold for value); Royal Bank vy. Tuxedo Transport Ltd., [2000] 3 C.T.C. 331 (BC CA); 
rev’g [1999] 3 C.T.C. 393 (BC SC) (Trust in favour of Minister comes into being when 
funds are deducted or withheld, so Minister can oppose interests of secured creditors; 

Receiver was not secured creditor and not person acting on behalf of secured creditor). 


(4.2) Meaning of security interest — For the purposes of sub- 
sections (4) and (4.1), a security interest does not include a pre- 
scribed security interest. 


Related Provisions: 227(4.3) — Application to the Crown. 


History: Subsec. 227(4.2) added by 1998, c. 19, subsec. 226(1), deemed to have come 
into force on June 15, 1994. 


Regulations: 2201 (prescribed security interest). 


(4.3) Application to Crown — For greater certainty, subsections 
(4) to (4.2) apply to Her Majesty in right of Canada or a province 
where Her Majesty in right of Canada or a province is a secured 
creditor (within the meaning assigned by subsection 224(1.3)) or 
holds a security interest (within the meaning assigned by that 
subsection). 


History: Subsec. 227(4.3) added by 2001, c. 17, subsec. 180(1), in force June 14, 
2001. 


(5) Payments by trustees, etc. — Where a specified person in 
relation to a particular person (in this subsection referred to as the 
“payer”’) has any direct or indirect influence over the disbursements, 
property, business or estate of the payer and the specified person, 
alone or together with another person, authorizes or otherwise 
causes a payment referred to in subsection 135(3), 135.1(7) or 
153(1), or on or in respect of which tax is payable under Part XII.5 
or XIII, to be made by or on behalf of the payer, the specified 
person 

(a) is, for the purposes of subsections 135(3) and 153(1), section 

215 and this section, deemed to be a person who made the 

payment; 

(a.1) is, for the purposes of subsections 135.1(7) and 211.8(2), 

deemed to be a person who redeemed, acquired or cancelled a 


S. 227(5.1)(b) 


share and made the payment as a consequence of the redemp- 
tion, acquisition or cancellation; 


(b) is jointly and severally liable with the payer to pay to the 
Receiver General 


P for “jointly and severally”, to come into force on Royal 


Technical Notes: See under 12(4)... 


(i) all amounts payable by the payer because of any of sub- 
sections 135(3), 135.1(7), 153(1) and 211.8(2) and section 
215 in respect of the payment, and 


(ii) all amounts payable under this Act by the payer because 
of any failure to comply with any of those provisions in re- 
spect of the payment; and 


(c) is entitled to deduct or withhold from any amount paid or 
credited by the specified person to the payer or otherwise re- 
cover from the payer any amount paid under this subsection by 
the specified person in respect of the payment. 
Related Provisions: 227(5.1) — Specified person; 227(5.2) —‘‘Person” includes 
partnership. 
History: The opening words of subsec. 227(5) amended by 2006, c. 4, subsec. 86(1), 
to substitute “135(3), 135.1(7)” for “135(3)”, applicable after 2005. 
Para. 227(5)(a.1) amended by 2006, c. 4, subsec. 86(2), to substitute “purposes of sub- 
sections 135.1(7) and 211.8(2)” for “purpose of subsection 211.8(2)”, applicable after 
2005. 
Subpara. 227(5)(b)(i) amended by 2006, c. 4, subsec. 86(3), to substitute “135(3), 
135.1(7)” for “135(3)”, applicable after 2005. 
The portion of subsec. 227(5) before subpara. (b)(ii) amended by 1997 c. 25, subsec. 
67(1), applicable April 25, 1997. That portion formerly read: 
(5) Where a specified person in relation to a particular person (in this subsection 
referred to as the “payer’”) has any direct or indirect influence over the disburse- 
ments, property, business or estate of the payer and the specified person, alone or 
together with another person, authorizes or otherwise causes a payment referred 
to in subsection 135(3) or 153(1), or on which tax is payable under Part XIII, to 
be made by or on behalf of the payer, the specified person 
(a) is, for the purposes of subsections 135(3) and 153(1), section 215 and 
this section, deemed to be a person who made the payment; 
(b) is jointly and severally liable with the payer to pay to the Receiver 
General 


(i) all amounts payable by the payer because of any of subsections 
135(3) and 153(1) and section 215 in respect of the payment, and 


Subsec. 227(5) added by 1996, c. 21, s. 57, applicable June 20, 1996. 


Former subsec. 227(5) repealed by 1994, c. 21, subsec. 104(1), applicable June 15, 
1994. That subsec. formerly read: 


(5) Amount in trust not part of estate — Notwithstanding any provision of the 
Bankruptcy and Insolvency Act, in the event of any liquidation, assignment, re- 
ceivership or bankruptcy of or by a person, an amount equal to any amount 


(a) deemed by subsection (4) to be held in trust for Her Majesty, or 


(b) deducted or withheld under an Act of a province with which the Minister 
of Finance has entered into an agreement for the collection of taxes payable 
to the province under that Act that is deemed under that Act to be held in 
trust for Her Majesty in right of the province 
shall be deemed to be separate from and form no part of the estate in liquidation, 
assignment, receivership or bankruptcy, whether or not that amount has in fact 
been kept separate and apart from the person’s own moneys or from the assets of 
the estate. 


That portion of subsec. 227(5) preceding para. (a) amended to substitute “Bankruptcy 
and Insolvency Act? for “Bankruptcy Act’, by 1992, c. 27, para. 90(1)(q), deemed to 
have come into force November 30, 1992. 


Selected Cases [subsec. 227(5)]: Roll v. R., [2001] 1 C.T.C. 143 (FCA) (Bare 
trustee has no independent authority; not liable for failure to remit source deductions). 


(5.1) Definition of “specified person” — In subsection (5), a 
“specified person” in relation to a particular person means a person 
who is, in relation to the particular person or the disbursements, 
property, business or estate of the particular person, 

(a) a trustee; 


(b) a liquidator; 
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(c) a receiver; 
(d) an interim receiver; 
(e) a receiver-manager; 


(f) a trustee in bankruptcy or other person appointed under the 
Bankruptcy and Insolvency Act; 


(g) an assignee; 
(h) a secured creditor (as defined in subsection 224(1.3)); 
(1) an executor, a liquidator of a succession or an administrator; 


(j) any person acting in a capacity similar to that of a person 
referred to in any of paragraphs (a) to (i); 


(k) a person appointed (otherwise than as an employee of the 
creditor) at the request of, or on the advice of, a secured creditor 
in relation to the particular person to monitor, or provide advice 
in respect of, the disbursements, property, business or estate of 
the particular person under circumstances such that it is reasona- 
ble to conclude that the person is appointed to protect or ad- 
vance the interests of the creditor; or 


(1) an agent of a specified person referred to in any of paragraphs 
(a) to (k). 
History: Para. 227(5.1)(i) amended by 2001, c. 17, s. 229, in force June 14, 2001. The 
para. formerly read: 
(i) an executor or administrator; 
Subsec. 227(5.1) added by 1996, c. 21, s. 57, applicable June 20, 1996. 


(5.2) “Person” includes partnership — For the purposes of 
this section, references in subsections (5) and (5.1) to persons in- 
clude partnerships. 
Related Provisions: 227(15) — “Person” includes partnerships for certain purposes 
throughout s. 227. 
History: Subsec. 227(5.2) added by 1996, c. 21, s. 57, applicable June 20, 1996. 
_ Possible Future Addition — 227(5.2)-(5.4) _ 
(5.2) Interference with remittance — Where at any time _ 
(a) an amount (in this subsection referred to as the “amount to 
be remitted”) that is deducted or withheld from a payment (in 
this subsection referred to as the “gross payment”) is required 
by a provision of this Act to be remitted by a particular person 
on account of the tax of another person, 
(b) a secured creditor (as defined in subsection 224(1.3)) in 
relation to the particular person has influence over the issuance 
or clearance of the payment of the amount to be remitted, and 
(c) the secured creditor, alone or together with another person, 
exercises that influence for the purpose of i 
_ @) postponing the remittance of the amount to be remitted, 
(ii) subordinating the remittance of the amount to be remit- 
ted, in favour of the payment of other amounts, i 
_ (iii) causing the amount to be remitted not to be remitted, 
and the remittance of the amount to be remitted is postponed 
or subordinated or the amount to be remitted is not remitted, as 
the case may be,. 
the secured creditor _. — 7 
(d) is, for the purposes of subsections 135(3) and 153(1), sec- 
tion 215 and this section, deemed to be a person who made the 
gross payment and is deemed to be a person who deducted or 
withheld the amount to be remitted from the gross payment, 
(© is, notwithstanding any other provision of this Act, jointly © 
and severally liable with the particular person to pay to the Re- 
ceiver General _ 
_ (i) all amounts payable by the particular person because of 
~any of subsections 135(3) and 153(1) and section 215 in 
respect of the gross payment, and  . . 
(ii) all amounts payable under this Act by the particular 


person because of any failure to comply with any of those 
provisions in respect of the gross payment, and 


credited by the secured redi 


amount to be remitted. 


blished that a secured cred- 
itor actually causes or authorizes a payment — which is subject to source deduc- 
tion — before joint and several liability arises. It is s nt to shov 
is deducted at source from a payment (hereafter referred to as a “gross payment”) 
that the secured creditor has influence over the issuance or clearance of that gross 


ment or simply causing a remittance not to 


A typical example is the situation of a financial institution that has influential control _ 


ence that is exercised for the purpose of interfering with the payment of source de- 
ductions. However, it is intended that a secured creditor that refuses to extend credi 
in respect of a source deduction payment and that subsequently extends credit i 
respect of other similar payments made to another party, be considered as exercising - 
influence for the purpose of interfering with source deductions. . 


Where the circumstances described in new subsection 227(5.2) exist, the secured 
creditor will be deemed to have made the payment and will become jointly and sey- 
erally liable with the person making the gross payment to pay all amounts payable in 
respect of the gross payment and all amounts payable by that person for the failure to 
deduct and remit the amounts payable. This will include the amount of tax not remit-_ 
ted, interest, and penalties. However, exceptions to this rule are contained in new 
subsections 227(5.3) and (5.4), A specific right to recover amounts paid by the se-_ 
cured creditor on behalf of the person making the gross payment is provided in para- 
graph 227(5.2)(). 


(5.3) Exception where all cheques stopped — Where on a 
day a secured creditor in relation to a person stops or refuses a 


amount to be remitted is paid to the Receiver General; 


(b) the exercise of the influence is only a refusal, or an expres- 
sion of intention to refuse, to supply to the person any further 
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property or services until a payment for property sold or leased 
or services rendered to the person is received by the creditor; 
(c) the exercise of the influence is pursuant to a decree, order 
or judgment of a competent tribunal in Canada. 
Technical Notes: Similarly, new subsection 227(5.4) provides relief from joint and 


several liability where a person. does not make any other payment or disbursement at _ 
or after the time the secured creditor exercises influence in respect of an amount to __ 


be paid or remitted by the person to the Receiver General. . 

New paragraph 227(5.4)(b) provides, for greater certainty, that a refusal by a secured 
creditor to continue to supply property or services because of the non-payment for — 
such property or services will not give rise to joint and several liability. 
Under new paragraph 227(5.4)(c), court actions such as collection and conservation 
measures will not be regarded as exercising influence for the purpose of interfering 
with a remittance. In addition, where a court orders a secured creditor to make a 
payment in priority to a remittance, the secured creditor will not be regarded as hav- 
ing exercised influence for the purpose of interfering with . 
Application: The December 12, 1995 Notice of Ways 
have added suibsecs. 227(5.2)-(5.4) as above (and wo 
227(5.2) as 227(5.5)), to come into force on Royal . 
sions (and the parallel rules in 323.1 of the Excise Tax. 
dropped in the revised Notice of Ways and Means Moti 
36 — 1995 Budget bill). Officials at the Department of F 


CCRA has been monitoring this compliance in order to make a determination as to _ 


whether to proceed with these rules. The most recent information from the Dept. of _ 
Finance is that no decision has yet been made, and the proposals are still “on hold”. _ 


(6) Excess withheld, returned or applied — Where a person 
on whose behalf an amount has been paid under Part XII.5 or XII 
to the Receiver General was not liable to pay tax under that Part or 
where the amount so paid is in excess of the amount that the person 
was liable to pay, the Minister shall, on written application made no 
later than 2 years after the end of the calendar year in which the 
amount was paid, pay to the person the amount so paid or such part 
of it as the person was not liable to pay, unless the person is or is 
about to become liable to make a payment to Her Majesty in right 
of Canada, in which case the Minister may apply the amount other- 
wise payable under this subsection to that liability and notify the 
person of that action. 
History: Subsec. 227(6) amended by 1997, c. 25, subsec. 67(2), applicable April 25, 
1997. Subsec. (6) formerly read: 
(6) Where a person on whose behalf an amount has been paid under Part XIII to 
the Receiver General was not liable to pay tax under that Part or where the 
amount so paid is in excess of the amount that the person was liable to pay, the 
Minister shall, on written application made no later than 2 years after the end of 
the calendar year in which the amount was paid, pay to the person the amount so 
paid or such part of it as the person was not liable to pay, unless the person is or 
is about to become liable to make a payment to Her Majesty in right of Canada, 
in which case the Minister may apply the amount otherwise payable under this 
subsection to that liability and notify the person of that action. 
Subsec. 227(6) substituted by 1994, c. 21, subsec. 104(1), applicable June 15, 1994. 
That subsec. formerly read: 
(6) Withheld money returned or applied otherwise — Where a person on 
whose behalf an amount has been paid to the Receiver General after having been 
deducted or withheld under Part XIII was not liable to pay any tax under that 
Part or where the amount so paid to the Receiver General on the person’s behalf 
is in excess of the tax that the person was liable to pay, the Minister shall, on 
application in writing made within two years from the end of the calendar year in 
which the amount was paid, pay to the person the amount so paid or such part 
thereof as the person was not liable to pay, unless the person is otherwise liable 
or about to become liable to make a payment under this Act, in which case the 
Minister may apply the amount otherwise payable under this subsection to that 
payment and notify the person of that fact. 


Forms: NR7-R: Application for refund of non-resident tax withheld. 


(6.1) Repayment of non-resident shareholder loan — 
Where, in respect of a loan from or indebtedness to a corporation or 
partnership, a person on whose behalf an amount was paid to the 
Receiver General under Part XIII because of subsection 15(2) and 
paragraph 214(3)(a) repays the loan or indebtedness or a portion of 
it and it is established by subsequent events or otherwise that the 
repayment was not made as part of a series of loans or other trans- 
actions and repayments, the Minister shall, on written application 
made no later than 2 years after the end of the calendar year in 


which the repayment is made, pay to the person an amount equal to 
the lesser of 


(a) the amount so paid to the Receiver General in respect of the 
loan or indebtedness or portion of it, as the case may be, and 


(b) the amount that would be payable to the Receiver General 
under Part XIII if a dividend described in paragraph 212(2)(a) 
equal in amount to the amount of the loan or indebtedness repaid 
were paid by the corporation or partnership to the person at the 
time of the repayment, 


unless the person is or is about to become liable to make a payment 
to Her Majesty in right of Canada, in which case the Minister may 
apply the amount otherwise payable under this subsection to that 
liability and notify the person of that action. 


Related Provisions: 227(7.1) — Determination of amount under subsec. (6.1); 
248(10) — Series of transactions. 


History: Subsec. 227(6.1) added by 1994, c. 21, subsec. 104(1), applicable to repay- 
ments made after December 21, 1992. 


Interpretation Bulletins: IT-119R4: Debts of shareholders and certain persons con- 
nected with shareholders. 


Transfer Pricing Memoranda: TPM-02: Repatriation of funds by non-residents — 
Part XIII assessments. 


(7) Application for assessment — Where, on application under 
subsection (6) by or on behalf of a person to the Minister in respect 
of an amount paid under Part XII.5 or XIII to the Receiver General, 
the Minister is not satisfied 


(a) that the person was not liable to pay any tax under that Part, 
or 


(b) that the amount paid was in excess of the tax that the person 
was liable to pay, 


the Minister shall assess any amount payable under that Part by the 
person and send a notice of assessment to the person, and sections 
150 to 163, subsections 164(1) and (1.4) to (7), sections 164.1 to 
167 and Division J of Part I apply with any modifications that the 
circumstances require. 


History: Subsec. 227(7) amended by 1997, c. 25, subsec. 67(3), applicable April 25, 
1997. Subsec. (7) formerly read: 


(7) Where, on application under subsection (6) by or on behalf of a person to the 
Minister in respect of an amount paid under Part XIII to the Receiver General, 
the Minister is not satisfied 


(a) that the person was not liable to pay any tax under that Part, or 


(b) that the amount paid was in excess of the tax that the person was liable to 
pay, 
the Minister shall assess the person for any amount payable under Part XIII by 
the person and send a notice of assessment to the person, and sections 150 to 
163, subsections 164(1) and (1.4) to (7), sections 164.1 to 167 and Division J of 
Part I apply with such modifications as the circumstances require. 


Subsec. 227(7) substituted by 1994, c. 21, subsec. 104(1), applicable June 15, 1994. 
That subsec. formerly read: 


(7) \dem — Where, on application by or on behalf of a person to the Minister 
pursuant to subsection (6) in respect of an amount paid to the Receiver General 
that was deducted or withheld under Part XIII, the Minister is not satisfied 


(a) that the person was not liable to pay any tax under that Part, or 


(b) that the amount paid to the Receiver General was in excess of the tax that 
the person was liable to pay, 


the Minister shall assess the person for any amount payable by the person under 
Part XIII and send a notice of assessment to the person, whereupon sections 150 
to 163, subsections 164(1) and (1.4) to (7), sections 164.1 to 167 and Division J 
of Part I are applicable with such modifications as the circumstances require. 


(7.1) Application for determination — Where, on application 
under subsection (6.1) by or on behalf of a person to the Minister in 
respect of an amount paid under Part XIII to the Receiver General, 
the Minister is not satisfied that the person is entitled to the amount 
claimed, the Minister shall, at the person’s request, determine, with 
all due dispatch, the amount, if any, payable under subsection (6.1) 
to the person and shall send a notice of determination to the person, 
and sections 150 to 163, subsections 164(1) and (1.4) to (7), sec- 
tions 164.1 to 167 and Division J of Part I apply with such modifi- 
cations as the circumstances require. 


1407 


S. 227(7.1) 


History; Subsec. 227(7.1) added. by 1994, c. 21, subsec. 104(1), applicable to repay- 
ments made after December 21, 1992. 


(8) Penalty — Subject to subsection:(8.5), every person who in a 
calendar year has failed to deduct or withhold any amount as re- 
quired by subsection 153(1) or section 215 is liable to a penalty of 


(a) 10% of the amount that should have been deducted or. with- 
held; or 


(b) where at the time of the failure a penalty under this subsec- 
tion was payable by the person in respect of an amount that 
should have been deducted or withheld during the year and the 
failure was made knowingly or under circumstances amounting 
to gross negligence, 20% of that amount. 
Related Provisions: 147.1(3) — Deemed registration; 161(11) — Interest on penal- 
ties; 227(8.3) — Interest on amounts not deducted or withheld; 227(8.4) — Non-resi- 
dent employees and patronage dividends; 227(9) — Penalty; 227(9.5) — Each estab- 
lishment considered a separate person; 227(10) — Assessment; 227(10.2) — Joint and 
several liability re contributions to RCA; 252.1 — Where union is employer. 
History: Para. 227(8)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
132(1), applicable after 1992, except with respect to amounts required to be remitted 
before 1993. Para. (b) formerly read: 
(b) where the person had at the time of the failure-been assessed a penalty under 
this subsection in respect of an amount that should have been deducted or with- 
held during the year, 20% of the amount that should have been deducted or 
withheld. 


Selected Cases [Subsec. 227(8)]: Mollenhauer Ltd. v. Canada, [1992] 2 C.T.C. 
121 (FCTD) (Contractor which undertook to pay subcontractor’s employees’ “salary or 
wages or other remuneration” liable for failing to make and remit source deductions 
despite not being “employer’”’); Comanche Drilling Ltd. (Receiver of) v. MNR, [1989] | 
C.T.C. 428 (FCTD) (Receiver with power to borrow money to operate business liable 
for unremitted source deductions and penalty); R. vy. Moulton Ltd., [1976] C.T.C. 416 
(FCTD) (In action against garnishee, Crown required to prove taxpayer liable to make 
payment under Act). 

1.T. Application Rules: 62(2) (subsec. 227(8) applies to interest payable in respect of 
any period after December 23, 1971). 

Interpretation Bulletins: IT-494: Hire of ships and aircraft from non-residents. 
Information Circulars: 77-16R4: Non-resident income tax; 92-2: Guidelines for the 
cancellation and waiver of interest and penalties. 


Transfer Pricing Memoranda: TPM-02: Repatriation of funds by non-residents — 
Part XIII assessments; TPM-06: Bundled transactions: 


(8.1) Joint and several liability — Where a particular person 
has failed to deduct or withhold an amount as required under sub- 
section 153(1) or section 215 in respect of an amount that has been 
paid to a non-resident person, the non-resident person is jointly and 
severally liable with the particular person to pay any interest paya- 
ble by the particular person pursuant to subsection (8.3) in respect 
thereof. 


_ Proposed Amendment — 227(8.1) 
Application: The July 18, 2005 draft legislation (Part 3— bijuralism), subsec. 
275(2), will amend subsec. 227(8.1) by substituting “jointly and severally, or 
solidarily,” for “jointly and severally”, to come into force on Royal Assent. 
Technical Notes: See under 12(4). _ / 


Related Provisions: 227(10) — Assessment. 


(8.2) Retirement compensation arrangement deduc- 
tions — Where a person has failed to deduct or withhold any 
amount as required under subsection 153(1) in respect of a contri- 
bution under a retirement compensation arrangement, that person is 
liable to pay to Her Majesty an amount equal to the amount of the 
contribution, and each payment on account of that amount is 
deemed to be, in the year in which the payment is made, 


(a) for the purposes of paragraph 20(1)(r), a contribution by the 
person to the arrangement; and 


(b) an amount on account of tax payable by the custodian under 
Part X1.3. 
Related Provisions: 147.1(3) — Deemed registration; 153(1)(p) — Withholding re- 


quired; 227(10) — Assessment; 227(10.2) — Joint and several liability re contributions 
to RCA; 252.1 — Where union is employer. 


(8.3) Interest on amounts not deducted or withheld — A 
person who fails to deduct or withhold any amount as required by 
subsection 135(3), 135.1(7), 153(1) or 211.8(2) or section 215 shall 


Income Tax Act 


pay to the Receiver General interest on the amount at the prescribed 
rate, computed 


(a) in the case of an amount required by subsection 153(1) to be 
deducted or withheld from a payment to another person, from 
the fifteenth day of the month immediately following the month 
in which the amount was required to be deducted or withheld, or 
from such earlier day as may be prescribed for the purposes of 
subsection 153(1), to, 


(i) where that other person is not resident in Canada, the day 
of payment of the amount to the Receiver General, and 


(ii) where that other person is resident in Canada, the earlier 
of the day of payment of the amount to the Receiver General 
and April 30 of the year immediately following the year in 
which the amount was required to be deducted or withheld; 


(b) in the case of an amount required by subsection 135(3) or 
135.1(7) or section 215 to be deducted or withheld, from the day 
on which the amount was required to be deducted or withheld to 
the day of payment of the amount to the Receiver General; and 


(c) in the case of an amount required by subsection 211.8(2) to 
be withheld, from the day on or before which the amount was 
required to be remitted to the Receiver General to the day of the 
payment of the amount to the Receiver General. 
Related Provisions: 221.1 — Application of interest where legislation retroactive: 
227(8.1) — Joint and several liability; 227(10) — Assessment; 227(10.2) — Joint and 
several liability re contributions to RCA; 248(11) — Compound interest; 252.1 — 
Where union is employer. 


History: The opening words of subsec. 227(8.3) amended by 2006, c. 4, subsec. 86(4) 
to substitute “135(3), 135.1(7)” for “135(3)”, applicable after 2005. 

Para, 227(8.3)(b) amended by 2006, c. 4, subsec. 86(5) to substitute 
135.1(7)” for “135(3)”, applicable after 2005. 


The opening words of subsec. 227(8.3) amended, and para. (c) added, by 1997, c. 25, 
subsecs. 67(4), (5), applicable April 25, 1997. The opening words formerly read: 


“135(3) or 


(8.3) A person who fails to deduct or withhold any amount as required by sub- 
section 135(3) or 153(1) or section 215 shall pay to the Receiver General interest 
on the amount at the prescribed rate, computed 
That portion of subsec. 227(8.3) preceding para. (a) substituted, para (b) amended to 
add reference to subsec. 135(3), by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 186(1), 
(2), applicable after July 13, 1990. That portion formerly read: 
(8.3) Where a person has failed to deduct or withhold any amount as required by 
subsection 153(1) or section 215, the person shall pay to the Receiver General 
interest on the amount at the prescribed rate computed 
Selected Cases [subsec. 227(8.3)]: Wright v. R., [2001] 3 C.T.C. 2426 (TCC) 


(Where non-resident elects under s. 216, no further liability for withholding taxes under 
Se) 


Regulations: 4301(a) (prescribed rate of interest). 


Information Circulars: 92-2: Guidelines for the cancellation and waiver of interest 
and penalties. 


(8.4) Liability to pay amount not deducted or withheld — A 
person who fails to deduct or withhold any amount as required 
under subsection 135(3) or 135.1(7) in respect of a payment made 
to another person or under subsection 153(1) in respect of an 
amount paid to another person who is non-resident or who is resi- 
dent in Canada solely because of paragraph 250(1)(a) is liable to 
pay as tax under this Act on behalf of the other person the whole of 
the amount that should have been so deducted or withheld and is 
entitled to deduct or withhold from any amount paid or credited by 
the person to the other person or otherwise to recover from the other 
person any amount paid by the person as tax under this Part on be- 
half of the other person. 


Related Provisions: 215(6) — Parallel provision for non-resident withholding tax; 
227(10) — Assessment. 


History: Subsec. 227(8.4) amended by 2006, c. 4, subsec. 86(6), applicable after 2005. 
The subsec. formerly read: 


(8.4) Liability to pay amount not deducted or withheld — A person who fails 
to deduct or withhold any amount as required under 
(a) subsection 135(3) in respect of a payment made to another person, or 


(b) subsection 153(1) in respect of an amount paid to another person who is 


non-resident or who is resident in Canada solely because of paragraph 
250(1)(a) 
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is liable to pay as tax under this Act on behalf of the other person the whole of 
the amount that should have been so deducted or withheld and is entitled to de- 
duct or withhold from any amount paid or credited by the person to the other 
person or otherwise to recover from the other person any amount paid by the 
person as tax under this Part on behalf of the other person. 


Subsec. 227(8.4) substituted by 1994, c. 7, Sch. If (1991, c. 49), subsec. 186(3), appli- 
cable after July 13, 1990. Subsec, 227(8.4) formerly read: 


(8.4) A person who has failed to deduct or withhold any amount as required 
under subsection 153(1) in respect of an amount paid to another person who is 
not resident in Canada, or who is resident in Canada only by reason of paragraph 
250(1)(a), is liable to pay as tax under this Act on behalf of the other person the 
whole of the amount that should have been deducted or withheld, and is entitled 
to deduct or withhold from any amount the person pays or credits to the other 
person or otherwise recover from the other person any amount paid by the per- 
son as tax under this Part on behalf of the other person. 


(8.5) [Repealed] 


History: Subsec. 227(8.5) repealed by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
132(2), applicable after 1992, except with respect to amounts required to be remitted 
before 1993. Subsec. (8.5) formerly. read: 


(8.5) Payments from same establishment — Where a person has failed to de- 
duct or withhold any amount in respect of a payment described in paragraph 
153(1)(a), subsection (8) shall be read as follows: 


“(8) Every person who in a calendar year has failed to deduct or withhold 
a particular amount as required by paragraph 153(1)(a) in respect of a pay- 
ment made by the person from an establishment of the person is liable to a 
penalty of 


(a) 10% of the particular amount that should have been deducted or 
withheld; or 


(b) where the person had at the time of the failure been assessed a 
penalty under this subsection for failing to deduct or withhold during 
the year another amount so required to be deducted or withheld in 
respect of a payment made by the person from the same establishment 
of the person, 20% of the particular amount that should have been 
deducted or withheld.” 


(9) Penalty — Subject to subsection (9.5), every person who in a 
calendar year has failed to remit or pay as and when required by 
this Act or a regulation an amount deducted or withheld as required 
by this Act or a regulation or an amount of tax that the person is, by 
section 116 or by a regulation made under subsection 215(4), re- 
quired to pay is liable to a penalty of 


(a) 10% of that amount; or 


(b) where at the time of the failure a penalty under this subsec- 
tion was payable by the person in respect of an amount that 
should have been remitted or paid during the year and the failure 
was made knowingly or under circumstances amounting to gross 
negligence, 20% of that amount. 


_ Propesed Amendment — Reduction in penalty for 
brief failure to remit 
CCRA news nelenee, pune 20, 2003: CCRA lowers the e penalties on late payroll 
remittances — : 


The Canada Customs and Revenue Agency (CCRA) announced today that it “alt te 
lowering the penalties for employers who voluntarily pay their payroll remittances, but 


are a few days late. Starting in July, the CCRA will implement graduated penalty, rates. 


replacing the cu ent flat penalty rate of 10%. 


As a result of ongoing discussions with employers and associations, such as the Cana- 
dian Payroll Association, the CCRA agreed that the penalty structure needed to be less_ 


punitive. The CCRA is committed to building a fairer and more responsive taxation 
system, which. ieee on geod performance and deters employers who Chea Te- 
mit late. Ren 


This is good news for employers who make every effort to remit but are ate within a 
few days of the due date. With the new revised structure, penalties of 3% will be ap- 
plied to remittances that are late 3 days or less, 5% for remittances that are 4 or 5 days 
late, 7% for remittances that are 6 or 7 days late, and 10% for remittances that are 8 or 
more days late. 

There will be no changes to the penalty for failing to deduct or withhold. Employers 
who fail to remit or pay as and when required will still be subject to penalties of 10%, 
or 20% when the failure was mace keovingly or under circumstances amounting to 
gross negligence. a : 

The CCRA is implementing this change as a pilot project and will inform employers of 
this new penalty structure. Starting June 23, 2003, a verse explaining the incremental 
structure will be included on statements of payroll accounts sent to employers. Please 
note that the fairness provision to cancel or waive penalty and interest continues to 


apply. 
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Related Provisions: 2818) — Penalty; 227(9.1) — Penalty; 227(9.3) — Interest on 
eertain tax not paid; 227(9.5)— Each establishment considered a separate person; 

227(10.1) — Assessment; 227(10.2) — Joint and several liability re contributions to 
RCA: 248(7) — Receipt of things mailed; 252.1 — Where un‘on is employer. 


History: Para. 227(9)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
132(3), applicable after 1992, except with respect to amounts required to be remitted 
before 1993. Para. (9)(b) formerly read: 


(b) 20% of that amount, where the person had at the time of the failure been 
assessed a penalty under this subsection in respect of a previous failure during 
the year. 


Selected Cases [subsec. 227(9)]: Storrie v. Canada, [1996] 2.C.T.C. 2596 (TCC) 
(Lack of clarity resolved in favour of taxpayer); Cana Construction Co. v. Canada, 
[1995] 1 C.T.C. 2122 (TCC) (Prime contractor maintained full control of funds to pay 
wages and required to withhold source deduction); Electrocan Systems Ltd. v. Canada, 
{1989] 1 C.T.C. 244 (FCA) (Late remittance resulted in penalty); A.G. Can. v. Coopers 
and Lybrand Ltd., 86 D.T.C. 6243 (BC SC) (Penalty imposed after date of filing bank- 
ruptcy proposal not provable claim). 


Regulations: Part I (amount required to be withheld). 


1.T. Application Rules: 62(2) (subsec. 227(9) applies to interest payable in respect of 
any period after December 23, 1971). 


Information Circulars: 92-2: Guidelines for the cancellation and waiver of interest 
and penalties. 


(9.1) Penalty — Notwithstanding any other provision of this Act, 
any other enactment of Canada, any enactment of a province or any 
other law, the penalty for failure to remit an amount required to be 
remitted by a person on or before a prescribed date under subsec- 
tion 153(1), subsection 21(1) of the Canada Pension Plan, subsec- 
tion 53(1) of the Unemployment Insurance Act and subsection 82(1) 
of the Employment Insurance Act shall, unless the person who is 
required to remit the amount has, knowingly or under circumstances 
amounting to gross negligence, delayed in remitting the amount or 
has, knowingly or under circumstances amounting to gross negli- 
gence, remitted an amount less than the amount required, apply 
only to the amount by which the total of all amounts so required to 
be remitted on or before that date exceeds $500. 


History: Subsec. 227(9.1) amended by 1998, c. 19, subsec. 226(2), deemed to have 
come into force on June 30, 1996. Subsec. 227(9.1) formerly read: 


(9.1) Idem — Notwithstanding any other provision of this Act, any other enact- 
ment of Canada, any enactment of Canada, any enactment of a province or any 
other law, the penalty for failure to remit an amount required to be remitted by a 
person on or before a prescribed date under subsection 153(1), subsection 21(1) 
of the Canada Pension Plan and subsection 82(1) of the Employment Insurance 
Act shall, unless the person who is required to remit the amount has, knowingly 
or under circumstances amounting to gross negligence, delayed in remitting the 
amount or has, knowingly or under circumstances amounting to gross negli- 
gence, remitted an amount less than the amount required, apply only to the 
amount by which the total of all amounts so required to be remitted on or before 
that date exceeds $500. 


Subsec. 227(9.1) amended by 1996, c. 23, s. 176, in force June 30, 1996. Subsec. (9.1) 
formerly read: 


(9.1) Notwithstanding any other provision of this Act, any other enactment of 
Canada, any enactment of a province or any other law, the penalty for failure to 
remit an amount required to be remitted by a person on or before a prescribed 
date under subsection 153(1), subsection 21(1) of the Canada Pension Plan and 
subsection 53(1) of the Unemployment Insurance Act shall, unless the person 
who is required to remit the amount has, knowingly or under circumstances 
amounting to gross negligence, delayed in remitting the amount or has, know- 
ingly or under circumstances amounting to gross negligence, remitted an amount 
less than the amount required, apply only to the amount by which the total of all 
amounts so required to be remitted on or before that date exceeds $500. 


Subsec. 227(9.1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 132(4), appli- 
cable after 1992, except with respect to amounts required to be remitted before 1993. 
Subsec. (9.1) formerly read: 


(9.1) Notwithstanding any other provision of this Act, any other enactment of 
Canada, any enactment of a province or any law, the penalty for failure to remit 
an amount required to be remitted by a person on or before a prescribed date 
under subsection 153(1), subsection 21(1) of the Canada Pension Plan and sub- 
section 53(1) of the Unemployment Insurance Act shall, unless the person re- 
quired to remit the amount has wilfully delayed in remitting the amount or 
wilfully remitted an amount less than the amount required, apply only to the 
amount by which the total of all amounts each of which is an amount so required 
to be remitted on or before that date exceeds $500. 


(9.2) Interest on amounts deducted or withheld but not re- 
mitted — Where a person has failed to remit as and when required 
by this Act or a regulation an amount deducted or withheld as re- 
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quired by this Act or a regulation, the person shall pay to the Re- 
ceiver General interest on the amount at the prescribed rate com- 
puted from the day on which the person was so required to remit the 
amount to the day of remittance of the amount to the Receiver 
General. 

Related Provisions: 221.1 — Application of interest where legislation retroactive; 
227(10.1) — Assessment; 227(10.2) — Joint and several liability re contributions to 
RCA; 248(11) — Compound interest; 252.1 — Where union is employer. 
Regulations: 4301(a) (prescribed rate of interest). 


Information Circulars: 92-2: Guidelines for the cancellation and waiver of interest 
and penalties. 


(9.3) Interest on certain tax not paid — Where a person fails 
to pay an amount of tax that, because of section 116, subsection 
212(19) or a regulation made under subsection 215(4), the person is 
required to pay, as and when the person is required to pay it, the 
person shall pay to the Receiver General interest on the amount at 
the prescribed rate computed from the day on or before which the 
amount was required to be paid to the day of payment of the 
amount to the Receiver General. 


Related Provisions: 221.1 — Application of interest where legislation retroactive: 
227(10.1) — Assessment; 248(11) — Compound interest. 


History: Subsec. 227(9.3) substituted by 1994, c. 21, subsec. 104(2), applicable after 
May 28, 1993. That subsec. formerly read: 


(9.3) Where a person has failed to pay an amount of tax that the person is, by 
section 116 or a regulation made under subsection 215(4), required to pay, as 
and when the person was so required to pay it, the person shall pay to the Re- 
ceiver General interest on the amount at the prescribed rate computed from the 
day on or before which the amount was required to be paid to the day of payment 
of the amount to the Receiver General. 


Regulations: 4301 (prescribed rate of interest). 


(9.4) Liability to pay amount not remitted — A person who 
has failed to remit as and when required by this Act or a regulation 
an amount deducted or withheld from a payment to another person 
as required by this Act or a regulation is liable to pay as tax under 
this Act on behalf of the other person the amount so deducted or 
withheld. 


Related Provisions: 227(10.1) — Assessment; 227(10.2) — Joint and several liabil- 
ity re contributions to RCA; 252.1 — Where union is employer. 


(9.5) Payment from same establishment —In applying 
paragraphs (8)(b) and (9)(b) in respect of an amount required by 
paragraph 153(1)(a) to be deducted or withheld, each establishment 
of a person shall be deemed to be a separate person. 

History: Subsec. 227(9.5) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 


132(5), applicable after 1992, except with respect to amounts required to be remitted 
before 1993. Subsec. (9.5) formerly read: 
(9.5) Where a person has failed to remit or pay an amount deducted or withheld 


in respect of a payment described in paragraph 153(1)(a), subsection (9) shall be 
read as follows: 
“(9) Every person who in a calendar year has failed to remit or pay as and 
when required by this Act or a regulation a particular amount deducted or 
withheld as required by paragraph 153(1)(a) in respect of a payment made 
by the person from an establishment of the person is liable to a penalty of 
(a) 10% of the particular amount that should have been remitted or 
paid; or 
(b) where the person had at the time of the failure been assessed a 
penalty under this subsection for failure to remit or pay during the 
year another amount so required to be remitted or paid in respect of an 
amount so deducted or withheld by the person in respect of a payment 
made by the person from the same establishment of the person, 20% 
of the amount that should have been remitted or paid.” 


Information Circulars: 92-2: Guidelines for the cancellation and waiver of interest 
and penalties. 


(10) Assessment — The Minister may at any time assess any 
amount payable under 


(a) subsection (8), (8.1), (8.2), (8.3) or (8.4) or 224(4) or (4.1) or 
section 227.1 or 235 by a person, 


(b) subsection 237.1(7.4) by a person or partnership, 


(c) subsection (10.2) by a person as a consequence of a failure of 
a non-resident person to deduct or withhold any amount, or 


Income Tax Act 


(d) Part XIII by a person resident in Canada, 


and, where the Minister sends a notice of assessment to that person 
or partnership, Divisions I and J of Part I apply with any modifica- 
tions that the circumstances require. 


Related Provisions: 222(5)(c) — Restart of 10-year collection limitation period. 


History: Subsec. 227(10) amended by 1998, c. 19, subsec. 226(3), applicable after 
December |, 1994. Subsec. 227(10) formerly read: 


(10) The Minister may assess 


(a) any person for any amount payable by that person under subsection (8), 
(8.1), (8.2), (8.3) or (8.4) or 224(4) or (4.1) or section 227.1 or 235, 


(a.1) any person for any amount payable under subsection (10.2) by the per- 
son as a consequence of a failure by a non-resident person to deduct or with- 
hold any amount, and 


(b) any person resident in Canada for any amount payable by that person 
under Part XIII, 


and, where the Minister sends a notice of assessment to that person, Divisions I 
and J of Part I are applicable with such modifications as the circumstances 
require. 

Para. 227(10)(a.1) added by 1994, c. 21, subsec. 104(3), applicable June 15, 1994. 


Para. 227(10)(a) amended to add reference to s. 235 by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 186(4). 


Selected Cases [subsec. 227(10)]: Markevich y. Canada, [1999] 2 C.T.C. 104 
(FCTD) (Provincial limitation statutes do not override Act). 


(10.01) Part XII.5 [assessment] — The Minister may at any 
time assess any amount payable under Part XII.5 by a person resi- 
dent in Canada and, where the Minister sends a notice of assess- 
ment to that person, Divisions I and J of Part I apply with any modi- 
fications that the circumstances require. 


History: Subsec. 227(10.01) added by 1997, c. 25, subsec. 67(6), applicable April 25, 
I, 


(10.1) Idem — The Minister may at any time assess 


(a) any amount payable under section 116 or subsection (9), 
(9.2), (9.3) or (9.4) by any person, 


(b) any amount payable under subsection (10.2) by any person 
as a consequence of a failure by a non-resident person to remit 
any amount, and 


(c) any amount payable under Part XII.5 or XIII by any non- 
resident person, 


and, where the Minister sends a notice of assessment to the person, 
sections 150 to 163, subsections 164(1) and (1.4) to (7), sections 
164.1 to 167 and Division J of Part I apply with such modifications 
as the circumstances require. 
Related Provisions: 224(1.2) — Garnishment of payments redirected to secured 
creditors. 
History: Paras. 227(10.1)(a) to (c) substituted for paras. (a) to (b) by 1997, c. 25, 
subsec. 67(7), applicable April 25, 1997. Paras. (a) to (b) formerly read: 
(a) any person for any amount payable under section 116 or subsection (9), (9.2), 
(9.3) or (9.4) by the person, 
(a.1) any person for any amount payable under subsection (10.2) by the person 
as a consequence of a failure by a non-resident person to remit any amount, and 
(b) any non-resident person for any amount payable under Part XIII by the 
person, 
Subsec. 227(10.1) substituted by 1994, c. 21, subsec. 104(4), applicable to amounts that 
become payable after 1990 except that, in applying subsec. 227(10.1) to amounts that 
became payable before June 15, 1994, it shall be read without reference to para. (a.1) 
thereof. That subsec. formerly read: 
(10.1) Idem — The Minister may assess 


(a) any person for any amount payable by that person under subsection (9), 
(9.2), (9.3) or (9.4), and 


(b) any non-resident person for any amount payable by that person under 
Part XIII, 


and, where the Minister sends a notice of assessment to that person, sections 150 
to 163, subsections 164(1) and (1.4) to (7), sections 164.1 to 167 and Division J 
of Part I are applicable with such modifications as the circumstances require. 


Selected Cases [subsec. 227(10.1)]: Re United Used Auto & Truck Parts Ltd. 
[2000] SiC ME, 338) (BC Se) (Requirement to pay requires underlying assessment): 
Spa Springs Parks Ltd. y. Mineral Water Company of Canada Ltd., [1992] 2 Ge 
154 (NS TD) (Crown priority extends to related interest and penalties) 
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(10.2) Joint and several liability re contributions to RCA — 
Where a non-resident person fails to deduct, withhold or remit an 
amount as required by subsection 153(1) in respect of a contribution 
under a retirement compensation arrangement that is paid on behalf 
of the employees or former employees of an employer with whom 
the non-resident person does not deal at arm’s length, the employer 
is jointly and severally liable with the non-resident person to pay 
any amount payable under subsection (8), (8.2), (8.3), (9), (9.2) or 
(9.4) by the non-resident person in respect of the contribution. 


Proposed Amendment — 227(10.2) | 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
275(3), will amend subsec. 227(10.2) by substituting “jointly and severally, or 
solidarily,” for “jointly and severally”, to come into force on Royal Assent. 
Technical Notes: See under 12(4). 


Related Provisions: 227(10)(c) — Assessment for failure to deduct or withhold; 
227(10.1)(c) — Assessment for failure to remit tax. 


History: Subsec. 227(10.2) added by 1994, c. 21, subsec. 104(5), applicable June 15, 
1994. 


Former (10.2), (10.3)-(10.9) [Repealed] 

History: Former subsec. 227(10.2), and subsec. (10.3) to (10.9), repealed by 1993, c. 
24, s. 153. (Subsec. (10.9), which was added in the R.S.C. 1985 (Sth Supp.) consolida- 
tion, taking the place of the application rule in 1986, c. 6, subsec. 118(4), provided that 
subsecs. (10.2) to (10.8) would come into force on a day to be proclaimed. That procla- 
mation never occurred.) 


(11) Withholding tax — Provisions of this Act requiring a person 
to deduct or withhold an amount in respect of taxes from amounts 
payable to a taxpayer are applicable to Her Majesty in right of Can- 
ada or a province. 


(12) Agreement not to deduct void — Where this Act requires 
an amount to be deducted or withheld, an agreement by the person 
on whom that obligation is imposed not to deduct or withhold is 
void. 


(13) Minister’s receipt discharges debtor — The receipt of 
the Minister for an amount deducted or withheld by any person as 
required by or under this Act is a good and sufficient discharge of 
the liability of any debtor to the debtor’s creditor with respect 
thereto to the extent of the amount referred to in the receipt. 


(14) Application of other Parts — Parts IV, IV.1, VI and VI.1 
do not apply to any corporation for any period throughout which it 
is exempt from tax because of section 149. 
Related Provisions: 181.1(3)(c) — Exemption from Part I.3 tax; 186.1 — Part IV 
tax exempt corporations; 219(2)— Part XIV tax—exempt corporations; 
227(16) — Part ITV tax — municipal or provincial corporation. 
History: Subsec. 227(14) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 186(5), 
applicable to any period or part of a period referred to in the subsec. that is after 1989. 
Subsec. (14) formerly read: 
(14) Where Parts Ill, IV, 1V.1, Vl and V1.1 are not applicable — Parts III, IV, 
IV.1, VI and VI.1 are not applicable to any corporation for any period through- 
out which it is exempt from tax under section 149. 
Interpretation Bulletins: IT-269R4: Part IV tax on taxable dividends received by a 
private corporation or a subject corporation; IT-347R2: Crown corporations (archived), 
IT-496R: Non-profit organizations. 


(15) Partnership included in “person” — In this section, a ref- 
erence to a “person” with respect to any amount deducted or with- 
held or required to be deducted or withheld is deemed to include a 
partnership. 
Related Provisions: 96 — Partnerships and their members; 212(13.1) — Applica- 
tion of Part XIII tax to partnership; 227(5.2) — “Person” includes partnership for pur- 
poses of certain provisions. 
History: Subsec. 227(15) amended by 1997, c. 25, subsec. 67(8), applicable April 25, 
1997. Subsec. (15) formerly read: 
(15) In this section a reference to “person” with respect to any amount or any tax 
deducted or withheld from an amount under Part XIII shall be deemed to include 
a partnership that is with respect to that amount deemed for the purposes of that 
Part to be a person resident in Canada or a non-resident person. 


(16) Municipal or provincial corporation excepted — A cor- 
poration that at any time in a taxation year would be a corporation 
described in any of paragraphs 149(1)(d) to (d.6) but for a provision 


S. 227.1(2)(a) 


of an appropriation Act is deemed not to be a private corporation 
for the purposes of Part IV with respect to that year. 


History: Subsec. 227(16) amended by 2001, c. 17, subsec. 180(2), applicable to taxa- 
tion years that begin after 1998. It formerly read: 


(16) A corporation that at any time during the taxation year would be a corpora- 
tion described in paragraph 149(1)(d) but for a provision of an appropriation Act 
shall be deemed not to be a private corporation for the purposes. of Part IV. 


Interpretation Bulletins [subsec. 227(16)]: IT-269R4: Part IV tax on taxable 
dividends received by a private corporation or a subject corporation; IT-347R2: Crown 
corporations (archived). 


Definitions [s. 227]: “Act” — Interpretation Act 35(1); “amount”, “assessment’* — 


248(1); “calendar year” — Interpretation Act 37(1)(a); “Canada” — 255; “common- 
law partnership” — 248(1); “corporation” — 248(1), Interpretation Act 35(1); “custo- 
dian” — 248(1)“retirement compensation arrangement’; “employee”, “employer” — 


248(1); “estate” — 104(1), 248(1); “Her Majesty” — Interpretation Act 35(1); “Min- 
ister”, “non-resident” — 248(1); “person” — 227(5.2), (15), 248(1); “prescribed” — 
248(1); “prescribed rate” — Reg. 4301; “private corporation” — 89(1), 248(1): “pro- 
perty” — 248(1); “province” — Interpretation Act 35(1); “public corporation” — 


89(1), 248(1); “regulation” — 248(1); “resident in Canada” — 250; “retirement com- 
pensation arrangement”, “salary or wages” — 248(1); “secured creditor” — 224(1.3); 
“security interest’ — 224(1.3), 227(4.2); “series” — 248(10); “specified person” — 


227(5.1); “tax payable” — 248(2); “taxation year’ — 249; “taxpayer — 248(1): 
“trust” — 104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 


227.1 (1) Liability of directors for failure to deduct — Where 
a corporation has failed to deduct or withhold an amount as re- 
quired by subsection 135(3) or 135.1(7) or section 153 or 215, has 
failed to remit such an amount or has failed to pay an amount of tax 
for a taxation year as required under Part VII or VIII, the directors 
of the corporation at the time the corporation was required to de- 
duct, withhold, remit or pay the amount are jointly and severally, or 
solidarily, liable, together with the corporation, to pay that amount 
and any interest or penalties relating to it. 


Related Provisions: 159(2) — Requirement for clearance certificate before distrib- 
uting property; 204.87 — S. 227.1 applies to Part X.3 tax; 222(5)(c) — Restart of 10- 
year collection limitation period when director assessed under 227(10)(a); 227(10) — 
Assessment; 236 — Execution of documents by corporations; 242 — Officers and di- 
rectors guilty of corporation’s offences. 


History: Subsec. 227.1(1) amended by 2006, c. 4, s. 87. applicable after 2005. The 
subsec. formerly read: 


(1) Where a corporation has failed to deduct or withhold an amount as required 
by subsection 135(3) or section 153 or 215, has failed to remit such an amount or 
has failed to pay an amount of tax for a taxation year as required under Part VII 
or VIII, the directors of the corporation at the time the corporation was required 
to deduct, withhold, remit or pay the amount are jointly and severally liable, 
together with the corporation, to pay that amount and any interest or penalties 
relating thereto. 


Selected Cases [subsec. 227.1(1)]: Scavuzzo v. R., [2006] 2 C.T.C. 2429 (TCC); 
add’] reasons at [2006] 2 C.T.C. 2457; add’l reasons at [2006] 3 C.T.C. 2157 (Taxpay- 
ers assessed have the right to challenge underlying assessments); Dirienzo v. R., [2000] 
3 C.T.C. 2363 (TCC) (Mere formal position as director may not engender vicarious 
liability); Holmes v. R., [2000] 3 C.T.C. 2235 (TCC) (Franchisor’s exercise of control 
removed powers of directors to act); Wheeliker v. R. (April 20, 2000), File 27319 
(SCC); leave to appeal refused from [1999] 2 C.T.C. 395 (FCA); rev’g [1998] 1 C.T.C. 
2021 (TCC) (Provisions apply to volunteer directors as well as professionals): Storrie 
y. MNR, [1996] 2 C.T.C. 2596 (TCC) (Lack of clarity resolved in favour of taxpayer); 
MacCormack vy. MNR, [1995] 2 C.T.C. 2410D (TCC) (Distinctions between directors 
who are liable and those who are not); Roll v. MNR, [1992] 2 C.T.C. 2060 (TCC) 
(Director liable for failure to remit source deductions prior to date of resignation): 
Robitaille vy. Canada, [1990] 1 C.T.C. 121 (FCTD) (Where decisions as to cheques 
issued from accounts of company in liquidation made by the bank appointed as control- 
ler, no liability of directors); Danielson v. MNR, [1986] 2 C.T.C. 341 (FCTD) (Assess- 
ment pursuant to provision cannot be quashed by way of application for certiorari); 
Danielson v. Dep. A.G. Can., [1986] 2 C.T.C. 42 (FCTD) (Pending determination of 
ultimate liability, interim injunction against execution of seizure granted to director 
having no active role in company’s affairs nor knowledge of its business). 


Information Circulars: 89-2R: Directors’ liability — s. 227.1 of the Income Tax Act 
and s. 323 of the Excise Tax Act; 98-1R: Collections policies. 


(2) Limitations on liability — A director is not liable under sub- 
section (1), unless 


(a) a certificate for the amount of the corporation’s liability re- 
ferred to in that subsection has been registered in the Federal 
Court under section 223 and execution for that amount has been 
returned unsatisfied in whole or in part; 
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S. 227.1(2)(b) 


(b) the corporation has commenced liquidation or dissolution 
proceedings or has been dissolved and a claim for the amount of 
the corporation’s liability referred to in that subsection has been 
proved within six months after the earlier of the date of com- 
mencement of the proceedings and the date of dissolution; or 


(c) the corporation has made an assignment or a bankruptcy or- 
der has been made against it under the Bankruptcy and Insol- 
vency Act and a claim for the amount of the corporation’s liabil- 
ity referred to in that subsection has been proved within six 
months after the date of the assignment or bankruptcy order. 
History: Para. 227.1(2)(c) amended by 2004, c. 25, s. 202 to replace both instances of 
“receiving order” with “bankruptcy order’, in force December 15, 2004. 
Para. 227.1(2)(c) amended by 1992, c. 27, para. 90(1)(q), to substitute “Bankruptcy and 
Insolvency Act” for “Bankruptcy Act”, deemed to have come into force November 30, 
1992. 
Selected Cases [subsec. 227.1(2)]: Murray v. R., [1997] 3 C.T.C. 2971 (TCC) 
(Duty of director is to prevent failure to make source deductions, not fix the problem 
after the fact); Kyte v. Canada, [1997] 2 C.T.C. 15 (FCA) (Correct amount in certifi- 
cate merely directory, not mandatory); Kyte v. Canada, [1996] 1 C.T.C. 151 (FCTD) 
(Error in directory provision of the Act does not invalidate assessment). 
Information Circulars: 89-2R: Directors’ liability — s. 227.1 of the Income Tax Act 
and s. 323 of the Excise Tax Act. 


(3) Idem — A director is not liable for a failure under subsection 
(1) where the director exercised the degree of care, diligence and 
skill to prevent the failure that a reasonably prudent person would 
have exercised in comparable circumstances. 

Selected Cases [subsec. 227.1(3)]: Lidstone v. R., [2005] 4 C.T.C. 2152 (TCC) 
(“Omniscience” not required, only reasonable behaviour); Mann v. R., [2005] 1 C.T.C. 
2744 (TCC) (Outside director who sought and received assurances that source deduc- 
tions made and remitted not liable); Cameron y. R., [2001] 3 C:T.C. 200 (FCA) (Due 
diligence falls short of perfection or being foolproof); Rulton v. R., [2001] 2 C.T.C. 
2213 (TCC) (Test for due diligence not purely subjective); Dirienzo v. R., [2000] 3 
C.T.C. 2363 (TCC) (Mere formal position as director may not engender vicarious 
liability); Holmes v. R., [2000] 3 C.T.C. 2235 (TCC) (Franchisor’s exercise of control 
removed powers of directors to act); Cadrin v. R., [1999] 3 C.T.C. 366 (FCA) (Despite 
different standards for outside directors, they cannot be completely passive); Sanford y. 
Canada, [1996] 1 C.T.C. 2016 (TEC) (“Minimal” director exercised sufficient due 
diligence); Edwards v. MNR, [1995] 1 C.T.C. 2373 (TCC) (Due diligence required is to 
prevent failure to make remittances, not to cure default after the fact); Hadad v. Can- 
ada, [1994] 2 C.T.C. 2214 (TCC) (Failure to be prescient about fall in price of crude 
oil not equated to lack of care, diligence and skill). 


Information Circulars: 89-2R: Directors’ liability — s. 227.1 of the Income Tax Act 
and s. 323 of the Excise Tax Act. 


(4) Limitation period — No action or proceedings to recover any 
amount payable by a director of a corporation under subsection (1) 
shall be commenced more than two years after the director last 
ceased to be a director of that corporation. 


Selected Cases [subsec. 227.1(4)]: Markevich v. Canada, [1999] 2 C.T.C. 104 
(FCTD) (Provincial limitation statutes do not override Act). 


Information Circulars: 89-2R: Directors’ liability —s. 227.1 of the Income Tax Act 
ands. 323 of the Excise Tax Act. 


(5) Amount recoverable — Where execution referred to in para- 
graph (2)(a) has issued, the amount recoverable from a director is 
the amount remaining unsatisfied after execution. 


(6) Preference — Where a director pays an amount in respect of a 
corporation’s liability referred to in subsection (1) that is proved in 
liquidation, dissolution or bankruptcy proceedings, the director is 
entitled to any preference that Her Majesty in right of Canada 
would have been entitled to had that amount not been so paid and, 
where a certificate that relates to that amount has been registered, 
the director is entitled to an assignment of the certificate to the ex- 
tent of the director’s payment, which assignment the Minister is 
hereby empowered to make. 


(7) Contribution — A director who has satisfied a claim under 
this section is entitled to contribution from the other directors who 
were liable for the claim. 

Selected Cases [s. 227.1]: Kern.y. R., [2005] 3 C.T.C. 2244 (TCC) (Taxpayer can 
question amount of taxes vicariously assessed); McKinnon y. R.. (2004] 2 C.T.C. 2302 
(TCC) (Cash shortage could not have been foreseen by director; due diligence defence 
allowed); Pitchford v. R., [2003] 3 C.T.C. 2853 (TCC) (Hope of eventual tax credits to 
fund source deduction insufficient due diligence defence); Worrell y. R., {2001] 1 


Income Tax Act 


C.T.C. 79 (FCA) (Principles of due diligence defence considered; effort must be di- 
rected to prevent failure to remit); Cadrin v. R., [1999] 3 C.T.C. 366 (FCA) (Despite 
different standards for outside directors, they cannot be completely passive); Wheeliker 
v. R. (April 20, 2000), File 27319 (SCC); leave to appeal refused from [1999] 2 C.T.C. 
395 (FCA); rev’g [1998] 1 C.T.C. 2021 (TCC) (Provisions apply to volunteer directors 
as well as professionals); Soper v. R., [1997] 3 C.T.C. 242 (FCA) (Standard of care is 
“objective subjective” and directors not to be considered as homogeneous group of 
professionals with single, unchanging standard of conduct); Temple v. R., [1997] 2 
C.T.C. 2678 (TCC) (‘Deemed” employer not liable for source deductions); Giglio y. 
R., [1997] 2 C.T.C, 2608 (TCC) (Resignation as director not effective retroactively); 
Kalef v. Canada, [1996] 2 C.T.C. 1 (FCA) (Appointment of trustee does cause director 
to cease to hold office); Page v. Canada, [1996] 1 C.T.C. 2697 (TCC) (Minister or- 
dered to produce records, but not tax returns, relating to decision not to assess other 
directors); Wollitzer v. Canada, [1995] 1 C.T.C. 2996 (TCC) (Minister failed to prove 
that proof of claim was filed in bankruptcy proceedings; claim against director 
dismissed); Lindthaler (M.G.) v. MNR, [1992] 2 C.T.C. 2570 (TCC) (Assessment set- 
ting out only one global amount of liability under four statutes invalid); Corazza (F.) v. 
MNR, [1992] 2 C.T.C. 2023 (TCC) (Assessment setting out only one global amount of 
liability under four statutes invalid); Re Norris, [1989] 2 C.T.C. 185 (Ont CA) (Notice 
of assessment sufficient documentation to file proof of claim under Bankruptcy Act); 
MNR vy. Reaume, [1989] 1 C.T.C. 267 (FCA) (Assessment “in respect of liability under 
s. 227.1 of the Income Tax Act’ does not include liabilities under other statutes). 


Definitions [s. 227.1]: “amount” — 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “Federal Court” — Federal Courts Act s. 4; “Her Majesty” — Interpretation 
Act 35(1); “Minister” — 248(1). 


228. Applying payments under collection agreements — 
Where a payment is made to the Minister on account of tax under 
this Act, an Act of a province that imposes a tax similar to the tax 
imposed under this Act, or any two or more such Acts, such part of 
that payment as is applied by the Minister in accordance with the 
provisions of a collection agreement entered into under Part III of 
the Federal-Provincial Fiscal Arrangements Act against the tax 
payable by a taxpayer for a taxation year under this Act discharges 
the liability of the taxpayer for that tax only to the extent of the part 
of the payment so applied, notwithstanding that the taxpayer di- 
rected that the payment be applied in a manner other than that pro- 
vided in the collection agreement or made no direction as to its 
application. 

Related Provisions: 154 — Tax transfer payments. 

History: S. 228 amended by 1995, c. 17, subsec. 45(2), to substitute “Federal-Provin- 
cial Fiscal Arrangements Act” for “Federal-Provincial Fiscal Arrangements and Fed- 
eral Post-Secondary Education and Health Contributions Act’, in force April 1, 1996. 
Definitions [s. 228]: “Minister” — 248(1); “province” — Interpretation Act 35(1); 
“taxation year” — 249; “taxpayer”? — 248(1). 


229. Receipt of taxes by banks — A chartered bank in Canada 
shall receive for deposit, without any charge for discount or com- 
mission, any cheque made payable to the Receiver General in pay- 
ment of tax, interest or penalty imposed by this Act, whether drawn 
on the bank receiving the cheque or on any other chartered bank in 
Canada. 

History: S..229 repealed by R.S.C. 1985, c. 1 (Sth Supp.), s. 229.1, applicable as of a 
day to’ be fixed by proclamation. ; 

pang General” substituted for “Receiver General of Canada” by 1980-81-82-83, c. 

us bps, 


Definitions [s. 229]: “bank” — 248(1); “Canada” — 255, Interpretation Act 35(1). 


229.1 (1) Section 229 is repealed. 


(2) Subsection (1) shall come into force on a day to be fixed by 
proclamation. 


Origin of 229.1: S. 229.1 enacted by R.S.C. 1985, c. 1 (Sth Supp.). (Formerly 
contained in S.C. 1986, c. 6, s. 119.) 


Definitions [s. 229.1]: “proclamation” — Interpretation Act 35(1). 
General 


230, (1) Records and books — Every person carrying on busi- 
ness and every person who is required, by or pursuant to this Act, to 
pay or collect taxes or other amounts shall keep records and books 
of account (including an annual inventory kept in prescribed man- 
ner) at the person’s place of business or residence in Canada or at 
such other place as may be designated by the Minister, in such form 
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Part XV — Administration and Enforcement 


and containing such information as will enable the taxes payable 
under this Act or the taxes or other amounts that should have been 
deducted, withheld or collected to be determined. 


Related Provisions: 150.1(4) — Record of return filed electronically; 230(4.1) — 
Requirement to keep electronic records; 238(1) — Punishment for failing to comply. 


Regulations: 1800 (prescribed manner of keeping inventory). 


Information Circulars: 77-9R: Books, records and other requirements for taxpayers 
having foreign affiliates; 78-10R4; Books and records retention/destruction; 05-1: Elec- 
tronic record keeping. 


Forms: RC4409: Keeping records [guide]. 
(1.1) [Repealed under former Act] 


(2) Idem — Every registered charity and registered Canadian ama- 
teur athletic association shall keep records and books of account at 
an address in Canada recorded with the Minister or designated by 
the Minister containing 


(a) information in such form as will enable the Minister to deter- 
mine whether there are any grounds for the revocation of its re- 
gistration under this Act; 


(b) a duplicate of each receipt containing prescribed information 
for a donation received by it; and 


(c) other information in such form as will enable the Minister to 
verify the donations to it for which a deduction or tax credit is 
available under this Act. 
Related Provisions: 149.1(6.4) — Rules apply to registered national arts service 
organizations; 168(1)(e) — Revocation of charity registration for failing to comply; 
188.2(2)(a) — Suspension of charity’s receipting privileges for failing to comply; 
238(1) — Punishment for failing to comply. 
History: Subsec. 230(2) substituted by 1994, c. 21, s. 105, applicable after December 
21, 1992. That subsec. formerly read: 
(2) Idem, charities, etc. — Every registered charity and registered Canadian 
amateur athletic association shall keep records and books of account (including a 
duplicate of each receipt containing prescribed information for a donation re- 
ceived by it) at an address in Canada recorded with the Minister or designated by 
the Minister in such form and containing such information as will enable the 
donations to it that are deductible under this Act to be verified. 


Regulations: 216 (information return); 3502 (prescribed information for receipts). 
Information Circulars: 78-10R4: Books and records retention/destruction. 


Registered Charities Newsletters: 5 (where and why does the Department require 
your registered charity to keep books and records?); 10 (books and records); 13 (about 
auditing charities); 20 (financial controls — books and records [when operating 
outside Canada]); 26 (books and records Q&A). 

Charities Policies: CPS-007: RCAAAs: Receipts — issuing policy; CPS-014: Com- 
puter-generated official donation receipts. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(2.1) Idem, lawyers — For greater certainty, the records and 
books of account required by subsection (1) to be kept by a person 
carrying on business as a lawyer (within the meaning assigned by 
subsection 232(1)) whether by means of a partnership or otherwise, 
include all accounting records of the lawyer, including supporting 
vouchers and cheques. 

Selected Cases [subsec. 230(2.1)]: Heath y. Canada, [1990] 2 C.T.C. 28 (BC SC) 
(Solicitor’s trust account ledger was on “accounting record of a lawyer” subject to 
Crown’s inspection). 


(3) Minister’s requirement to keep records, etc. — Where a 
person has failed to keep adequate records and books of account for 
the purposes of this Act, the Minister may require the person to 
keep such records and books of account as the Minister may specify 
and that person shall thereafter keep records and books of account 
as so required. , 

Related Provisions: 230.1(3)— Application to political party’s or candidate’s 
records; 238(1) — Punishment for failing to comply. 

Selected Cases [subsec. 230(3)]: Merchant (2000) Ltd. v. Canada (A.-G.), [2000] 
3 C.T.C. 291 (FCTD) (Minister not entitled to serve requirement to keep adequate 
books and records); Canada v. McKinlay Transport Ltd,, [1990] 2 C.T.C. 103, (SCC) 
(Crown’s demand under provision amounted to seizure within s. 8 of the Charter, but 
not an unreasonable one: such demand can be contested on ground that Minister en- 
gaged in fishing expedition). 

Information Circulars: 78-10R4; Books and records retention/destruction; 05-1: 
Electronic record keeping. 


S. 230(7) 


Registered Charities Newsletters: 26 (books and records Q9, Q10). 


(4) Limitation period for keeping records, etc. — Every per- 
son required by this section to keep records and books of account 
shall retain 


(a) the records and books of account referred to in this section in 
respect of which a period is prescribed, together with every ac- 
count and voucher necessary to verify the information contained 
therein, for such period as is prescribed; and 


(b) all other records and books of account referred to in this sec- 
tion, together with every account and voucher necessary to ver- 
ify the information contained therein, until the expiration of six 
years from the end of the last taxation year to which the records 
and books of account relate. 
Related Provisions: 150.1(4) — Record of return filed electronically; 168(1)(e) — 
Revocation of charity registration for failing to comply; 188.2(2)(a) — Suspension of 
charity’s receipting privileges for failing to comply; 230(4.1) — Requirement to keep 
electronic records; 230.1(3) — Application to political party’s or candidate’s records; 
238(1) — Punishment for failing to comply. 
Regulations: 5800 (required retention periods). 
Information Circulars: 78-10R4: Books and records retention/destruction; 05-1: 
Electronic record keeping. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]; T137: Request 
for destruction of books and records. 


(4.1) Electronic records — Every person required by this section 
to keep records who does so electronically shall retain them in an 
electronically readable format for the retention period referred to in 
subsection (4). 

Related Provisions: 230(4.2) — Exemption from requirement; 238(1) — Punish- 
ment for failing to comply. 

History: Subsec. 230(4.1) added by 1998, c. 19, s. 227, in force June 18, 1998. 
Information Circulars: 78-10R4: Books and records retention/destruction; 05-1: 
Electronic record keeping. ‘ 

Registered Charities Newsletters: 26 (books and records Q6). 


(4.2) Exemptions — The Minister may, on such terms and condi- 
tions as are acceptable to the Minister, exempt a person or a class of 
persons from the requirement in subsection (4.1). 

History: Subsec. 230(4.2) added by 1998, c. 19, s. 227, in force June 18, 1998. 


Information Circulars: 78-10R4: Books and records retention/destruction; 05-1: 
Electronic record keeping. 


(5) Exception — Where, in respect of any taxation year, a person 
referred to in subsection (1) has not filed a return with the Minister 
as and when required by section 150, that person shall retain every 
record and book of account that is required by this section to be 
kept and that relates to that taxation year, together with every ac- 
count and voucher necessary to verify the information contained 
therein, until the expiration of six years from the day the return for 
that taxation year is filed. 


Related Provisions: 238(1) — Punishment for failing to comply. 


(6) Exception where objection or appeal — Where a person 
required by this section to keep records and books of account serves 
a notice of objection or where that person is a party to an appeal to 
the Tax Court of Canada under this Act, that person shall retain 
every record, book of account, account and voucher necessary for 
dealing with the objection or appeal until, in the case of the serving 
of a notice of objection, the time provided by section 169 to appeal 
has elapsed or, in the case of an appeal, until the appeal is disposed 
of and any further appeal in respect thereof is disposed of or the 
time for filing any such further appeal has expired. 


Information Circulars: 78-10R4: Books and records retention/destruction. 


(7) Exception where demand by Minister — Where the Min- 
ister is of the opinion that it is necessary for the administration of 
this Act, the Minister may, by registered letter or by a demand 
served personally, require any person required by this section to 
keep records and books of account to retain those records and books 
of account, together with every account and voucher necessary to 
verify the information contained therein, for such period as is speci- 
fied in the letter or demand. 
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Related Provisions: 244(5), (6) — Proof of service by mail or personal service; 
248(7)(a) — Mail deemed received on day mailed. 


Information Circulars: 78-10R4: Books and records retention/destruction, 


(8) Permission for earlier disposal — A person required by 
this section to keep records and books of account may dispose of 
the records and books of account referred to in this section, together 
with every account and voucher necessary to verify the information 
contained therein, before the expiration of the period in respect of 
which those records and books of account are required to be kept if 
written permission for their disposal is given by the Minister 
Related Provisions: 230.1(3) — Application to political party’s or candidate’s 
records; 238(1) — Offences. 

Forms: T137: Request for destruction of books and records, 

Definitions [s. 230]: “allowable capital loss” — 38(b), 248(1); “amount”, “busi- 
ness” — 248(1):; “Canada” — 255: “inventory” — 248(1); “lawyer” — 232(1); “Min- 
ister”, “person”, “prescribed” — 248(1); “record” — 150.1(4), 248(1); “registered Ca- 
nadian amateur athletic association”, “registered charity” — 248(1); “taxable capital 
gain” — 38(a), 248(1); “taxation year” — 249; “taxpayer” — 248(1), 


230.1 (1) Records re monetary contributions — Canada 
Elections Act — Every agent authorized under the Canada Elec- 
tions Act to accept monetary contributions referred to in that Act 
shall keep records, sufficient to enable each monetary contribution 
within the meaning assigned by subsection 127(4.1) that they re- 
ceive and the expenditures that they make to be verified, including a 
duplicate of the receipt referred to in subsection 127(3) for each of 
those monetary contributions) at 


(a) in the case of an agent other than an official agent of a candi- 
date, the address recorded in the registry of parties or of electo- 
ral district associations referred to in the Canada Elections Act; 
and 


(b) in the case of an official agent of a candidate, the agent’s 
address set out in the nomination papers filed under that Act 
with the returning officer when the candidate was a prospective 
candidate or any other address that the Minister designates. 


Related Provisions: 127(3)-(4.2) — Credit for political contributions; 238(1) — 
Punishment for failing to comply. 


History: Subsec. 230.1(1) amended by 2003, c. 19, s, 74, in force January 1, 2004, 
except that 


(a) on and after June 19, 2003 but before January 1, 2004, s. 230.1 is to be read as 
amended except that para. 230.1(1)(a) is to be read without reference to the expres- 
sion “or of registered associations”; 

(b) if the day on which the amendment comes into force occurs during an election 
period, within the meaning assigned by the Canada Elections Act, para. 230.1(1)(a) 
is to be read, in respect of that election, as described in (a) above. 


This transitional rule in para. (a) above is technically meaningless because it does not 
refer to the words “‘a provincial division of a registered party”, which were added at the 
Commons committee stage before the 2003 election financing bill received Third 
Reading in the House of Commons. 


Subsec. 230.1(1) formerly read: 


230.1 (1) Records and books re political contributions — Every registered 
agent of a registered party and the official agent of each candidate at an election 
of a member or members to serve in the House of Commons of Canada shall 
keep records and books of account sufficient to enable the amounts contributed 
that are received by the agent and expenditures that are made by the agent to be 
verified (including duplicates of all receipts for amounts contributed, containing 
prescribed information and signed by the agent) at 


(a) in the case of a registered agent, the agent’s address recorded in the regis- 
try maintained by the Chief Electoral Officer pursuant to subsection 33(1) of 
the Canada Elections Act, and 


(b) in the case of an official agent, an address in Canada recorded with or 
designated by the Minister, 


That portion of subsec. 230.1(1) preceding para. (a) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsee. 133(1), applicable to 1992 et seg. That portion formerly read: 


(1) Books and records relating to political contributions — Every registered 
agent of a registered party and the official agent of each candidate at an election 
of a member or members to serve in the House of Commons of Canada shall 
keep records and books of account sufficient to enable the amounts contributed 
received by the agent and expenditures made by the agent to be verified (includ- 
ing duplicates of all receipts for amounts contributed, signed by the registered 
agent or official agent, as the case may be, other than any such duplicate receipts 
filed by the agent under subsection (2)) at 


Income Tax Act 


Regulations: 2000, 2002 (contents of receipts). 


Information Circulars: 75-2R7: Contributions to a registered party, a registered 
association or to a candidate at a federal election; 05-1: Electronic record keeping. 


(2) Information return — Each agent to whom subsection (1) ap- 
plies shall file with the Minister an information return in prescribed 
form and containing prescribed information. The return is to be 
filed within the period for the filing of a financial transactions re- 
turn or an electoral campaign return, as the case may be, under the 
Canada Elections Act. 


Related Provisions: 230.1(4) — Reports to chief electoral officer; 238(1) — Pun- 
ishment for failing to comply. 


History: Subsec. 230.1(2) amended by 2003, c. 19, s. 74, in force January 1, 2004. 
Subsec. 230.1(2) formerly read: 


(2) Return of information — Each person to whom subsection (1) applies shall, 


(a) in the case of a registered agent, at such times, not more frequently than 
annually, as are prescribed by the Minister, and 


(b) in the case of an official agent, within the time within which a return is 
required to be submitted by the agent to a returning officer under section 228 
of the Canada Elections Act, 


file with the Minister a return of information in prescribed form and containing 
prescribed information. 


That portion of subsec. 230.1(2) after para. (a) amended by 1994, c. 7, Sch. VIII (1993, 
c. 24), subsec. 133(2), applicable to 1992 et seq. That portion formerly read: 


(b) in the case of an official agent, within the time within which a return is 
required to be submitted by the agent to a returning officer pursuant to sec- 
tion 228 of the Canada Elections Act, 


file with the Minister a return of information, in prescribed form and containing 
prescribed information, together with the duplicates of all receipts referred to in 
that subsection signed by that person since the later of the day any previous such 
information return was filed by that person and August 1, 1974. 


Regulations: 2001 (time for filing return). 


Information Circulars: 75-2R7: Contributions to a registered party, a registered 
association or to a candidate at a federal election. 


Forms: 12092: Contributions to a registered party or to a registered association — 
information return; T2093: Contributions to a candidate at an election — information 
return. 


(3) Application of subsecs. 230(3) to (8) — Subsections 
230(3) to (8) apply, with any modifications that the circumstances 
require, in respect of the keeping of records by agents as required 
by subsection (1). 


History: Subsec. 230.1(3) amended by 2003, c. 19, s. 74, in force January 1, 2004. 
Subsec. 230.1(3) formerly read: 


(3) Application of subsecs. 230(3) to (8) — Subsections 230(3) to (8) apply, 
with such modifications as the circumstances require, in respect of the records 
and books of account required by subsection (1) to be kept and in respect of the 
persons thereby required to keep them. 


Regulations: 5800(2) (retention period for records and books of account). 


Information Circulars: 78-10R4: Books and records retention/destruction: 05-1: 
Electronic record keeping. 


(4) [Repealed] 


History: Subsec. 230.1(4) repealed by 1994, c. 21, s. 106, applicable June 15, 1994, 
That subsec. formerly read: 


(4) Notwithstanding section 241, the Minister shall, as soon as is reasonably pos- 
sible after each election and at such other time as is appropriate having regard to 
the time of receipt by the Minister of returns of information under subsection (2), 
forward to the Chief Electoral Officer a report that is based on all such returns of 
information as have been received by the Minister since the most recent such 
report and that sets out the total of amounts contributed to each registered party 
and the total of amounts contributed to each candidate at an election of a member 
or members to serve in the House of Commons of Canada since the most recent 
such report, and, on receipt thereof by the Chief Electoral Officer, the report is a 
public record and may be inspected by any person on request during normal bus- 
iness hours, 


Subsec. 230.1(4) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec, 133(3), appli- 
cable to 1992 er seg. Subsec. (4) formerly read: 


(4) Reports to Chief Electoral Officer — The Minister shall, notwithstanding 
section 241, as soon as is reasonably possible after each election and at such 
other time as is appropriate having regard to the time of receipt by the Minister 
of returns of information under subsection (2), forward to the Chief Electoral 
Officer a report based on all such returns of information and duplicate receipts as 
have been received by the Minister since the most recent such report, setting out 
the total of amounts contributed to each registered party and the total of amounts 


1414 


Part XV — Administration and Enforcement 


contributed to each candidate at an election of a member or members to serve in 
the House of Commons of Canada since the most recent such report, and, on 
receipt thereof by the Chief Electoral Officer, the report is a public record and 
may be inspected by any person on request during normal business hours. 


(5) [Repealed] 
History: Subsec. 230.1(5) repealed by 1994, c. 21, s. 106, applicable June 15, 1994. 
That subsec. formerly read: 


(5) No report to enable identification of contributor — No report under sub- 
section (4) shall contain information that would enable any person to identify a 
person by whom a contribution to a registered party or candidate was made. 


(6) [Repealed] 
History: Subsec. 230.1(6) amended by 2003, c. 19, s. 74, in force January 1, 2004. 
Subsec. 230.1(6) formerly read: 


(6) Definitions — In this section, the terms “candidate”, “official agent’, “regis- 
tered agent” and “registered party” have the meanings assigned to them by sec- 
tion 2 of the Canada Elections Act. 


(7) [Repealed] 
Origin of subsec. 230.1(7): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
opening words of subsecs. 127(4.1)). 
History: Subsec. 230.1(7) amended by 2003, c. 19, s. 74, in force January 1, 2004. 
Subsec. 230.1(7) formerly read: 
(7) Definition of “amount contributed” — In this section, “amount contributed” 
by a taxpayer has the meaning assigned by subsection 127(4.1). 
Canada Elections Act, s. 2: See note to subsec. 127(4). 
Definitions [s. 230.1]: “amount contributed” — 127(4.1), 230.1(7); “candidate” — 
230.1(6); “Minister” — 248(1); “monetary contribution” — 127(4.1); “official 
agent” — 230.1(6); “person”, “prescribed”, “record” — 248(1); “registered agent”, 
“registered party” — 230.1(6). 


231. Definitions — In sections 231.1 to 231.7, 


“authorized person” means a person authorized by the Minister 
for the purposes of sections 231.1 to 231.5; 


“document” includes money, a security and a record; 


“dwelling-house” means the whole or any part of a building or 
structure that is kept or occupied as a permanent or temporary resi- 
dence and includes 


(a) a building within the curtilage of a dwelling-house that is 
connected to it by a doorway or by a covered and enclosed pas- 
sageway, and 


(b) a unit that is designed to be mobile and to be used as a per- 
manent or temporary residence and that is being used as such a 
residence; 


“judge’’ means a judge of a superior court having jurisdiction in the 
province where the matter arises or a judge of the Federal Court. 


History: The opening words of s. 231 amended by 2001, c. 17, s. 181, in force on June 
14, 2001. The opening words formerly read: 


231. In sections 231.1 to 231.6, 
The definition “documents” in s. 231 amended by 1998, c. 19, s. 228, in force June 18, 
1998. The definition formerly read: 

“documents” includes money, securities and any of the following, whether com- 

puterized or not: books, records, letters, telegrams, vouchers, invoices, accounts 

and statements (financial or otherwise); 
Selected Cases [s. 231]: R. v. Jones, [2000] 4 C.T.C. 27 (Alta QB) (Requirement to 
file return applied, even if income may be exempt from tax); R. v. Kerntopf, [1999] 3 
C.T.C. 555 (Alta QB) (Re-seizure of documents previously seized under 231.3(3) by 
means of search warrant under Criminal Code upheld); Stasiv, Mitton and Smith v. 
Canada, [1984] 1 C.T.C. 171 (Ont SC) (“Judge” does not include a judge of the On- 
tario Supreme Court appointed pursuant to the Courts of Justice Act (Ontario)). 
Definitions [s. 231]: “Federal Court” — Federal Courts Act s. 4; “Minister”, ““per- 
son” — 248(1); “province” — Interpretation Act 35(1); “record” — 248(1); “superior 
court” — Interpretation Act 35(1). 


231.1 (1) [Audits,] inspections — An authorized person may, at 
all reasonable times, for any purpose related to the administration or 
enforcement of this Act, 
(a) inspect, audit or examine the books and records of a taxpayer 
and any document of the taxpayer or of any other person that 
relates or may relate to the information that is or should be in the 
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books or records of the taxpayer or to any amount payable by 
’ the taxpayer under this Act, and 


(b) examine property in an inventory of a taxnayer and any pro- 
perty or process of, or matter relating to, the taxpayer or any 
other person, an examination of which may assist the authorized 
person in determining the accuracy of the inventory of the tax- 
payer or in ascertaining the information that is or should be in 
the books or records of the taxpayer or any amount payable by 
the taxpayer under this Act, 


and for those purposes the authorized person may 


(c) subject to subsection (2), enter into any premises or place 
where any business is carried on, any property is kept, anything 
is done in connection with any business or any books or records 
are or should be kept, and 


(d) require the owner or manager of the property or business and 
any other person on the premises or place to give the authorized 
person all reasonable assistance and to answer all proper ques- 
tions relating to the administration or enforcement of this Act 
and, for that purpose, require the owner or manager to attend at 
the premises or place with the authorized person. 
Related Provisions: 168(1)(e) — Revocation of charity registration for failing to 
comply; 188.2(2)(a) — Suspension of charity’s receipting privileges for failing to com- 
ply; 230 — Requirement to keep books and records; 231.2 — Requirements for infor- 
mation; 231.3 — Search warrants; 231.5(2) — No person shall hinder or molest audi- 
tor; 231.7 — Court order for compliance with audit; 232(3.1)— Examination of 
documents where privilege claimed; 237.1(8) — Application to tax shelter disclosure 
rules; 238(1) — Punishment for failing to comply; Interpretation Act 31(2) — Ancil- 
lary powers granted to enable work to be done. 


Selected Cases [subsec. 231.1(1)]: Jurchison v. R., [2000] 1 C.T.C. 2762 (TCC) 
(Assessment may not be quashed where some evidence not illegally obtained); R. v. 
Xidos, [2000] 1 C.T.C. 370 (NS SC) (Minister has right to demand information during 
audit phase); R. v. Yip, [2000] 2 C.T.C. 66 (Alta Prov Ct) (Taxpayers to be advised 
when audits not routine); R. v. Jarvis, [1998] 3 C.T.C. 252 (Alta QB) (Positive duty on 
part of Minister to advise taxpayer when audit changes from compliance to investiga- 
tion leading to possible criminal charges); Lipsey v. MNR, [1984] C.T.C. 208 (FCTD) 
(Minister enjoined from authorizing investigation under provision subsequent to previ- 
ous order on appeal quashing authorization to conduct search and seizure). 
Information Circulars: 71-14R3: The tax audit; 78-10R4: Books and records reten- 
tion/destruction; 94-4R: International transfer pricing — advance pricing arrangements 
(APAs); 94-4R-SR: APAs for small businesses. 


I.T. Technical News: 32 (taxpayer’s opportunities to respond to assessments); 34 
(enhanced CRA audits). 
Transfer Pricing Memoranda: TPM-04: Third-party information. 


Forms: RC4024: Enhancing service for large businesses: the audit protocol; real-time 
audit, concurrent audit, single-window focus [guide]; RC4188: What you should know 
about audits [pamphlet]; RC4409: Keeping records [guide]. 


Registered Charities Newsletters: 13 (about auditing charities). 


(2) Prior authorization — Where any premises or place referred 
to in paragraph (1)(c) is a dwelling-house, an authorized person 
may not enter that dwelling-house without the consent of the occu- 
pant except under the authority of a warrant under subsection (3). 


(3) Application — Where, on ex parte application by the Minister, 
a judge is satisfied by information on oath that 


(a) there are reasonable grounds to believe that a dwelling-house 
is a premises or place referred to in paragraph (1)(c), 


(b) entry into the dwelling-house is necessary for any purpose 
relating to the administration or enforcement of this Act, and 


(c) entry into the dwelling-house has been, or there are reasona- 
ble grounds to believe that entry will be, refused, 


the judge may issue a warrant authorizing an authorized person to 
enter the dwelling-house subject to such conditions as are specified 
in the warrant but, where the judge is not satisfied that entry into the 
dwelling-house is necessary for any purpose relating to the adminis- 
tration or enforcement of this Act, the judge may 


(d) order the occupant of the dwelling-house to provide to an 
authorized person reasonable access to any document or pro- 
perty that is or should be kept in the dwelling-house, and 


(e) make such other order as is appropriate in the circumstances 
to carry out the purposes of this Act, 
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to the extent that access was or may be expected to be refused and 
that the document or property is or may be expected to be kept in 
the dwelling-house. 
History: Subsec. 231.1(3) substituted by 1994, c. 21, s. 107, applicable June 15, 1994, 
That subsec. formerly read: 
(3) Where, on ex parte application by the Minister, a judge is satisfied by infor- 
mation on oath 
(a) that there are reasonable grounds to believe that a dwelling-house is a 
premises or place referred to in paragraph (1)(c), 
(b) that entry into the dwelling-house is necessary for any purpose relating to 
the administration or enforcement of this Act, and 
(c) that entry into the dwelling-house has been refused or that there are rea- 
sonable grounds to believe that entry thereto will be refused, 
the judge shall issue a warrant authorizing an authorized person to enter that 
dwelling-house subject to such conditions as may be specified in the warrant but, 
where the judge is not satisfied that entry into that dwelling-house is necessary 
for any purpose relating to the administration or enforcement of this Act, the 
judge shall 
(d) order the occupant of the dwelling-house to provide reasonable access to 
an authorized person to any document or property that is or should be kept 
therein, and 
(e) make such other order as is appropriate in the circumstances to carry out 
the purposes of this Act 
to the extent that access has been or may be expected to be refused and that the 
document or property is or may be expected to be kept in the dwelling-house. 
Selected Cases [s. 231.1]: Wilder v. R., 2002 CarswellBC 2176 (BC SC) (Require- 
ments for pre-existing documents not overtumed); Bjellebo vy. R.,{2002] 3 C.T.C. 39 
(Ont Gen Div) (Covert nature of preliminary criminal investigation not abuse of admin- 
istrative powers); Dwyer v. R., [2001] 3 C.T.C. 2755 (TCC) (Searches not unconstitu- 
tional despite issuance of warrants based on unconstitutional provision); Norwood y. 
R., [2000] 2 C.T.C. 2900 (TCC) (Document copied clandestinely by tax auditor was 
illegal search and seizure); R. vy. Melnychuk, [1999] 3 C.T.C..255 (Sask Prov Ct) 
(Search warrant quashed where taxpayer not informed that investigation was under 
way); R. v. Warawa, [1998] 1 C.T.C. 345 (Alta QB) (Where information demanded is 
not for audit, but for prosecution, rights of taxpayer protected and information may not 
be used in subsequent prosecution); Baron vy. Canada. OOM RI Cal- Csi 2Zon(R@Ay: 
aff'd [1993] 1 C.T.C. 111 (SCC) (Provision held to be of no force and effect because 
absence of judicial discretion in subsec. 231.3(3) violated the Charter). 
Definitions [s. 231.1]: “amount” — 248(1): “authorized person”, ““documents”, 
“dwelling-house” — 231; “inventory” — 248(1): “judge” — 231; “Minister”? — 
248(1); “oath” — Interpretation Act 35(1): “property”, “record”, “taxpayer” — 248(1). 


231.2 (1) Requirement to provide documents or informa- 
tion — Notwithstanding any other provision of this Act, the Min- 
ister may, subject to subsection (2), for any purpose related to the 
administration or enforcement of this Act, including the collection 
of any amount payable under this Act by any person, by notice 
served personally or by registered or certified mail, require that any 
person provide, within such reasonable time as is stipulated in the 
notice, 


"Proposed Amendment 


231.2(1) opening words 


231.2 (1) Requirement to provide documents or informa- 
tion — Notwithstanding any other provision of this Act, the Min- 
ister may, subject to subsection (2), for any purpose related to the. 
administration or enforcement of this Act (including the collection. 
of any amount payable under this Act by any person), of a listed 
international agreement or, for greater certainty, of a tax treaty 
with another country, by notice served personally or by registered 
or certified mail, require that any person provide, within such rea- 
sonable time as is Stipulated in the Oli, 
Application: The July 18, 2005 draft legislation (Part 2 — technical), $. 182, 
amend the opening words of subsec. 231.2(1) to read as above, in force 
Oa a  . 
Technical Notes: Subsection 23 .2(1) provides that, notwithstanding any other 
provision of the Act, the Minister of National Revenue may by notice require that 
any person provide information or any document for any purpose relating to the ad- 
ministration or enforcement of the Act. An exception is made where the information — 
or document relates to an unnamed person or persons, in which case the procedure 
set out in subsections 231.1(2) to (6) must be followed, _ be 
Subsection 231.2(1) is amended to provide that the Minister may by notice require 
any person to provide information or any document relating to the administration or 
enforcement of the Act, of a listed international agreement or, for greater certainty, of 
a tax treaty with another country. © = 9 8 


vill 
on Royal 


o 
pe) 


of double taxation on income bet 


Income Tax Act 


pe ned 2 7 
defined in subsection 248(1) to mean a comprehensive agreeme for th 


the force of law in Canada at that 


(a) any information or additional information, including a return 
of income or a supplementary return; or 


(b) any document. 


Related Provisions: 94.1(2)(p)-(r), 94.2(2)(d) — Effect of failure to respond to 
demand re foreign investment entity; 150(2)— Demand to file income tax return: 
168(1)(e) — Revocation of charity’s registration for failure to comply; 188.2(2)(a) 
Suspension of charity’s receipting privileges for failing to comply; 231.1(1)(b) — Ex- 
amination of inventory; 231.5(1) — Copy of taxpayer’s document may be used in court 
proceedings; 231.5(2) — No person shall hinder or molest auditor; 231.7 — Court or- 
der for compliance with requirement; 232(2) — Solicitor-client privilege defence; 
232(3.1) — Examination of documents where privilege claimed; 237.1(8) — Applica- 
tion to tax shelter disclosure; 238(1) — Punishment for failure to comply; 244(5), 
(6) — Proof of service by mail or personal service; 244(9) — Copy of taxpayer’s docu- 
ment may be used in court proceedings; 248(7)(a) — Mail deemed received on day 
mailed. 


History: The opening words of subsec. 231.2(1) amended by 2000, c. 30, s. 108, in 
force October 20, 2000. The opening words formerly read: 


(1) Requirement to provide documents or information — Notwithstanding 
any other provision of this Act, the Minister may, subject to subsection (2), for 
any purpose related to the administration or enforcement of this Act, by. notice 
served personally or by registered or certified mail, require that any person pro- 
vide, within such reasonable time as is stipulated in the notice, 


Selected Cases [subsec. 231.2(1)]: Fabi v. MNR, 2006 CarswellNat 66 (FCA) 
(Minister may issue requirements to undischarged bankrupt); Ellingson v. MNR, [2005] 
4 C.T.C. 145 (FC) (Consideration had already shifted to penal when requirements 
issued); Nadler Estate v. Canada (A.-G.), [2005] 4 C.T.C..7 (FC); aff'd [2006] 1 
C.T.C. 128 (FCA) (No obligation to provide third party with purpose for requirement); 
1144020 Ontario Ltd. v. R., [2005] 3 C.T.C. 310 (FC) (62 days to provide information 
was reasonable delay); Artistic Ideas Inc. v. Canada (CCRA), [2005] 2 -C.T.C;125 
(FCA) (Names of donors allowed to be redacted): R. y. Wells, [2005] 1 C.T.C. 332 (BC 
SC) (Due diligence relevant in attempts to file corporate returns); 'R. v. Gibbs, [2004] 5 
C.T,C..152 (BC Prov Ct) (Strict lability offences give rise only to due diligence 
defences); Tower v. M.N.R., [2003] 4 C.T.C. 263 (FCA) (Requirement to provide facts 
and knowledge does not limit response to existing documents); Fraser Milner Casgrain 
v. MNR, [2002] 4 C.T.C. 210 (FCTD) (Relevance not a basis for refusal to respond to 
requirements, if documents not protected by solicitor-client privilege); Van Egmond y. 
R., [2002] 2 C.T.C. 236 (BC CA) (Client list of taxpayer whose activity was under 
investigation was accessible by way of requirement); R. y. Ehli, [2000] 3 C.T.C, 298 
(Alta CA) (Signature stamp was sufficient where properly affixed); R. v. Vinkle, [1999] 
2 C.T-C. 212 (BC SC) (Not necessary to show Canadian residency or tax liability as 
prerequisite to demand); Burnett vy. MNR, [1999] | C.T.C. 31 (FCTD) (Instructions and 
description of services protected by privilege); AGT Ltd. v. Canada (A.-G.), [1997] 2 
C.T.C. 275 (FCA) (Once seizure ruled constitutional, statutory analysis all that re- 
mained where requirements issued by Minister); Interprovincial Pipe Line Inc. v. MNR, 
1995 CarswellNat 1151, 95 D.T.C. 5642 (Provision of privileged documents to auditors 
for purposes of statutory audit was limited waiver and did not affect privilege of 
documents); Aulakh y. Canada, [1995] 2 C.T.C. 526 (Alta Prov Ct) (Crown has choice 
of proceeding under s. 150 or by way of prosecution); Montreal Aluminum Processing 
Inc. v. Canada, [1992] 2 C.T.C. 358 (FCA) (Order to strike claim opposing legally 
suspect requirement upheld); Morena v. MNR, [1991] 1 C.T.C. 78 (FCTD) (Require- 
ment to provide information that may disclose private transactions involving persons 
not under investigation held valid): Tyler vy. MNR, [1991] 1 C.T.C. 13 (FCA) (Minister 
prohibited from communicating information obtained under provision to RCMP during 
period in which drug trafficking charges remained outstanding); R. v. Gill, [1990] 2 
C.T.C, 318 (BC Co Ct) (Requirements to provide information issued after company 
dissolved and struck from Register of Companies had no effect even where company 
subsequently restored to Register under subsec, 286(2) of the Company Act (B.C.)); 
Skalbania N.M., Ltd. y. Canada, [1989] 2 C.T.C. 183 (BE Co Ct) (Provision applies 
only to demands to facilitate ongoing investigation; appeal from conviction under pro- 
vision for failure to file returns allowed where demand should have been made under 
another provision); Tyler y, MNR, [1989] 1 C.T.C. 153 (FCTD); rev'd [1991] 1 .C.T.C. 
13 (FCA) (Minister may require production of information under provision during 
criminal proceedings against taxpayer); R. v. Rosenberg et-al., [1987] 1 C.T.C, 385 
(Ont SC) (Demand under provision required only where taxpayer withholds consent to 
inspect documents). 


information. Circulars: 78-10R4: Books and records. retention/destruction: 05-1: 
Electronic record keeping. 


I.T. Technical News: 32 (CRA access to accountants’ or auditors’ working papers). 


(2) Unnamed persons — The Minister shall not impose on any 
person (in this section referred to as a “third party”) a requirement 
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under subsection (1) to provide information or any document relat- 
ing to one or more unnamed persons unless the Minister first ob- 
tains the authorization of a judge under subsection (3). 

Selected Cases [subsec. 231.2(2)]: MNR y. Toronto Dominion Bank, [2004] 4 
C.T.C. 82 (FC); aff'd [2005] 2:C.T.C. 37 (FCA) (Minister requires judicial authoriza- 
tion to obtain information from bank regarding unnamed third party); Chilton 
Insurance Consultation Inc. vy. Canada, {1996] 2 C.T.C. 185 (Sask QB) (Company 
struck off provincial Register still liable to file tax returns; director personally liable to 
penalty). 


(3) Judicial authorization — On ex parte application by the 
Minister, a judge may, subject to such conditions as the judge con- 
siders appropriate, authorize the Minister to impose on a third party 
a requirement under subsection (1) relating to an unnamed person 
or more than one unnamed person (in this section referred to as the 
“sroup”) where the judge is satisfied by information on oath that 


(a) the person or group is ascertainable; and 


(b) the requirement is made to verify compliance by the person 
or persons in the group with any duty or obligation under this 
Act. 
(c), (d) [Repealed] 
Related Provisions: 168(1)(e) — Revocation of charity’s registration for failure to 
comply; 188.2(2)(a) — Suspension of charity’s receipting privileges for failing to com- 
ply; 231.2(5), (6) — Judicial review of authorization; 232(2), (3.1) — Solicitor-client 
privilege defence; 237.1(8) — Application to tax shelter disclosure; 238(1) — Punish- 
ment for failure to comply. 


History: Paras. 231.2(3)(c) and (d) repealed by 1996, c. 21, subsec. 58(1), applicable 
June 20, 1996. Paras. (c) and (d) formerly read: 

(c) it is reasonable to expect, based on any grounds, including information (sta- 

tistical or otherwise) or past experience relating to the group or any other per- 

sons, that the person or any person in the group may have failed or may be likely 
to fail to provide information that is sought pursuant to the requirement or to 
otherwise comply with this Act; and : 

(d) the information or document is not otherwise more readily, available. 
Selected Cases [subsec. 231.2(3)]: All Saints Greek Orthodox Church vy. MNR, 
[2006] 3 C.T.C. 87 (FC) (Full and frank disclosure by Minister required); MNR vy. 
Welton Parent Inc., [2006] 2 C.T.C. 177 (FC) (Names of clients of specialty firm need 
not be disclosed, since might give rise to inferences as to nature of communications and 
services); Redeemer Foundation v. MNR, {2006} 1.C.T.C. 7 (FC) (Assessments of third 
parties set aside where information improperly obtained); MNR v. Toronto Dominion 
Bank, [2005] 2 C.T.C. 37 (FCA); aff’g [2004] 4 C.T.C. 82 (FC) (Minister requires 
judicial authorization to force disclosure of unknown holder of bank account); National 
Foundation for Christian Leadership y. MNR, (2005] 1 C.T.C. 349 (FCA) (Minister’s 
request for judicial authorization not misleading); Fédération des Caisses Populaires 
Desjardins de Québec v. MNR, [1997] 2 C.T.C. 159 (Que SC) (Requirement voided 
where specific taxpayers not identified). 


(4) Service of authorization — Where an authorization is 
granted under subsection (3), it shall be served together with the 
notice referred to in subsection (1). 


(5) Review of authorization — Where an authorization is 
granted under subsection (3), a third party on whom a notice is 
served under subsection (1) may, within 15 days after the service of 
the notice, apply to the judge who granted the authorization or, 
where the judge is unable to act, to another judge of the same court 
for a review of the authorization. 


Selected Cases [subsec. 231.2(5)]: Capital Vision Inc. v. MNR, [2003] 2 C.T.C. 
42 (FCTD) (Requirements invalid where Minister did not fairly state purpose). 


(6) Powers on review — On hearing an application under sub- 
section (5), a judge may cancel the authorization previously granted 
if the judge is not then satisfied that the conditions in paragraphs 
(3)(a) and (b) have been met and the judge may confirm or vary. the 
authorization if the judge is satisfied that those conditions have 
been met. 
History: Subsec. 231.2(6) amended by 1996, c. 21, subsec. 58(2), applicable June 20, 
1996. Subsec. (6) formerly read: 
(6) On hearing an application under subsection (5), a judge may cancel the au- 
thorization previously granted if the judge is not then satisfied that the conditions 
in paragraphs (3)(a) to (d) have been met and the judge may confirm or vary the 
authorization if the judge is satisfied that those conditions have been met. 


(7) [Repealed under former Act] 


Selected Cases [s. 231.2]: R. v. Wilder, (2004] 4 CTC. 91 (BC SC) (Search 
warrants required when investigation crosses line between audit and penal purpose); 
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MNR vy. Stern, {2004] 4 C.T.C. 52 (FC) (Minister not precluded by bankruptcy from 
requiring information from taxpayer); Tower v. MNR, [2003] 4.C.T.C. 263 (FCA); 
rev’g [2002] 4 C.T.C. 220 (FCTD) (No policy reason to elevate accountant confidenti- 
ality to level of privilege); Pitney Bowes of Canada Ltd. v. ?t., [2003] 3, C.T.C. 98 
(FCTD) (“Common privilege” held to exist regarding legal opinions); Pacific Network 
Services Ltd. y. MNR, [2003] 1 C.T.C. 333 (FCTD) (Requirements can be issued to 
fulfill treaty obligations); Belgravia Investments Ltd. v. R., [2002] 3 C.T.C. 482 
(FCTD) (Mere possession of document by lawyer does not make it privileged and not 
all communications are privileged); R. v. Vickers, [2000] 3 C.T.C. 305 (Alta Prov Ct) 
(No abuse of requirements process where auditor was suspicious about possible eva- 
sion of tax, but had no ground yet to believe in guilt); R. v. Kloster, [1999] 3.C.T.C. 
242 (BC Prov Ct) (Use to which seized items is put governs admissibility, not what 
was in minds of government agents at time of search); Vancouver Trade Mart Inc. 
(Trustee of) v. Canada (A.-G.), [1998] 1 C.T.C. 79 (FCTD) (Trustee’s working papers 
required to be produced); Canadian Forest Products Ltd. v. MNR, (1996) 3 C.T.C. 240 
(FCTD) (Requirement regarding unidentified taxpayers required judicial approval); 
Radke v. MNR, [1996] 3 C.T.C. 86 (BC SC) (Documents not privileged where prima 
facie case of fraud established); Sand Exploration Ltd. et al No. 2 v. MNR, [1995] 2 
C.T.C. 140 (FCTD) (No fishing expedition when requirements of provision met where 
Minister seeking names of unnamed taxpayers from third party); Sand Exploration Ltd. 
et al No. 1 v. MNR, [1995] 2 C.T.C. 137 (FCTD) (Taxpayer must lead evidence of 
apprehended harm if orders to be suspended); Andison v. MNR, [1995] 1 C.T.C. 203 
(FCTD) (Judicial authorization must be obtained before demand for information can be 
enforced with respect to unnamed persons). 

Definitions [s. 231.2]: “document”, “judge” — 231; “listed international agree- 
ment”, “Minister” — 248(1); “oath” — Interpretation Act 35(1); “person” — 248(1); 
“third party” — 231.2(2). 


Information Circulars [s. 231.2]: 73-10R3: Tax evasion. 


231.3 (1) Search warrant — A judge may, on ex parte applica- 
tion by the Minister, issue a warrant in writing authorizing any per- 
son named therein to enter and search any building, receptacle or 
place for any document or thing that may afford evidence ‘as to the 
commission of an offence under this Act and to seize the document 
or thing and, as soon as practicable, bring it before, or make a report 
in respect of it to, the judge or, where the judge is unable to act, 
another judge of the same court to be dealt with by the judge in 
accordance with this section. 


Related Provisions: See at end of 231.3. 


Selected Cases [subsec. 231.3(1)]: Solvent Petroleum Extraction Inc. v. MNR, 
[1989] 2 C.T.C. 177 (FCA); leave to appeal to SCC refused (1989), 105 N.R. 159 
(note); application for reconsideration refused (July 9, 1992), Doc. 21556 (Once condi- 
tions of provision met, judge must issue a warrant; in course of executing warrant, 
officer may seize anything officer considers evidence of commission of crime); 
Clayton F. K., Group Ltd. et al. v. MNR et al., [1988] 1 C.T.C. 353 (FCA) (Factors in 
considering constitutional validity of seizure and enabling provision), Hellenic Import- 
Export Co. Ltd. et al. v. MNR et al., [1987] 1°C.T.C. 281 (BC SC) (Warrants to search 
business premises and personal residence under provision quashed where Minister pre- 
viously had documents in question with taxpayer's consent). 


Information Circulars: 73-10R3: Tax evasion. 


(2) Evidence in support of application — An application 
under subsection (1) shall be supported by information on oath es- 
tablishing the facts on which the application is based. 


Selected Cases [subsec. 231.3(2)]: Donovan v. Canada, [1994] 2 C.T.C. 426 (NB 
QB) (Misleading and incorrect statement in information led to quashing of search 
warrants). 


(3) Evidence — A judge may issue the warrant referred to in sub- 
section (1) where the judge is satisfied that there are reasonable 
grounds to believe that 


(a) an offence under this Act was committed; 


(b) a document or thing that may afford evidence of the commis- 
sion of the offence is likely to be found; and 


(c) the building, receptacle or place specified in the application 
is likely to contain such a document or thing. 
Related Provisions: See at end of 231.3. 


History: Subsec. 231.3(3) substituted by 1994, c. 21, s. 108, applicable June 15, 1994. 
That subsec. formerly read: 


(3) A judge shall issue the warrant referred to in subsection (1) where the judge 
is satisfied that there are reasonable grounds to believe that 


(a) an offence under this Act has been committed; 


(b) a document or thing that may afford evidence of the commission of the 
offence is likely to be found; and 
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(c) the building, receptacle or place specified in the application is likely to 
contain such a document or thing. 
Selected Cases [Subsec. 231.3(3)]: R. v. Precision Mechanics Ltd. et al., [1986] 2 
C.T.C. 240 (Que SC) (Evidence in support of application obtained in manner infringing 
upon taxpayer’s Charter. rights inadmissible); Thyssen Canada Ltd. y. R., [1984] 
C.T.C. 64 (FCTD) (Audit with taxpayer’s consent did not constitute formal search and 
seizure within scope of Charter). 


(4) Contents of warrant — A warrant issued under subsection 
(1) shall refer to the offence for which it is issued, identify the 
building, receptacle or place to be searched and the person alleged 
to have committed the offence and it shall be reasonably specific as 
to any document or thing to be searched for and seized. 


(5) Seizure of document — Any person who executes a warrant 
under subsection (1) may seize, in addition to the document or thing 
referred to in that subsection, any other document or thing that the 
person believes on reasonable grounds affords evidence of the com- 
mission of an offence under this Act and shall as soon as practicable 
bring the document or thing before, or make a report in respect 
thereof to, the judge who issued the warrant or, where the judge is 
unable to act, another judge of the same court to be dealt with by 
the judge in accordance with this section. 

Related Provisions: 231.5(1) — Copy of document seized may be used in court 
proceedings; 231.5(2) — Compliance; 244(9) — Copy of document seized may be 
used in court proceedings. 


Information Circulars: 73-10R3: Tax evasion. 


(6) Retention of things seized — Subject to subsection (7), 
where any document or thing seized under subsection (1) or (5) is 
brought before a judge or a report in respect thereof is made to a 
judge, the judge shall, unless the Minister waives retention, order 
that it be retained by the Minister, who shall take reasonable care to 
ensure that it is preserved until the conclusion of any investigation 
into the offence in relation to which the document or thing was 
seized or until it is required to be produced for the purposes of a 
criminal proceeding. 

Selected Cases [subsec. 231.3(6)]: Kohli v. Moase, [1989] 1 C.T.C. 492 (NB CA) 
(Where documents seized under s. 231.3, taxpayer’s civil actions against individual tax 
officials and police dismissed; proper remedy was pursuant to subsecs. (6) and (7)). 


(7) Return of things seized — Where any document or thing 
seized under subsection (1) or (5) is brought before a judge or a 
report in respect thereof is made to a judge, the judge may, of the 
judge’s own motion or on summary application by a person with an 
interest in the document or thing on three clear days notice of appli- 
cation to the Deputy Attorney General of Canada, order that the 
document or thing be returned to the person from whom it was 
seized or the person who is otherwise legally entitled thereto if the 
Judge is satisfied that the document or thing 


(a) will not be required for an investigation or a criminal pro- 
ceeding; or 


(b) was not seized in accordance with the warrant or this section. 


Related Provisions: Interpretation Act 27(1) — Meaning of “clear days”. See addi- 
tional Related Provisions at end of s. 231.3. 

Selected Cases [subsec. 231.3(7)]: Kohli v. Moase. [1989] 1 C.T.C. 492 (NB CA) 
(Where documents seized under s. 231.3, taxpayer’s civil actions against individual tax 
officials and police dismissed; proper remedy was pursuant to subsecs. (6) and (7)). 


(8) Access and copies — The person from whom any document 
or thing is seized pursuant to this section is entitled, at all reasona- 
ble times and subject to such reasonable conditions as may be im- 
posed by the Minister, to inspect the document or thing and to ob- 
tain one copy of the document at the expense of the Minister. 
Information Circulars [subsec. 231.3(8)]: 73-10R3: Tax evasion. 

Related Provisions [s. 231.3]: 168(1)(e) — Revocation of charity registration for 
failing to comply; 188.2(2)(a) — Suspension of charity’s receipting privileges for fail- 
ing to comply; 232(3)— Seizure of certain documents where privilege claimed; 
237.1(8) — Application to tax shelter disclosure rules: 238(1) — Punishment for fail- 
ing to comply. 

Selected Cases [s. 231.3]: Donovan v. R.. [2000] 3 C.T.C. 209 (FCA) (Assessment 
will be vacated only when entire foundation of assessment would be destroyed without 
illegally obtained evidence); O'Neill Motors Ltd. y. R., [1998] 3 C.T.C. 385 (FCA): 
aff'd [1996] 1 C.T.C. 2714 (TCC) (Assessments vacated where documents improperly 
seized); Canada (A.-G.) vy. Sander, [1996] 1 C.T.C. 74 (BC CA) (Taxpayer granted 
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access to legal opinions of Department of Justice in criminal matter); Del Zotto y. Can- 
ada, {1995} 2 C.T.C. 298 (FCTD) (Court must be satisfied as to real purpose of inquiry 
before lifting stay of proceedings); Kourtessis (C.) v. MNR, [1993] 1 C.T.C. 301 (SCC) 
(Provision contravened s. 8 of the Charter); Baron (B.) v. Canada, [1993] 1 C.T.C. 111 
(SCC) (Provision contravened s. 8 of the Charter; now reversed by amendment to 
legislation); Knox Contracting v. Canada, [1990] 2 C.T.C. 262 (SCC) (Without provi- 
sion for an appeal in federal legislation, decision to issue search warrant is without 
recourse because provision is criminal in nature and provincial rules of civil procedure 
inapplicable). 

Definitions [s. 231.3]: “clear days” — Interpretation Act 27(1); “documents”, 
“judge” — 231; “Minister” — 248(1); “oath” — Interpretation Act 35(1); “person”? — 
248(1); “writing” — Interpretation Act 35(1). 


231.4 (1) Inquiry — The Minister may, for any purpose related to 
the administration or enforcement of this Act, authorize any person, 
whether or not the person is an officer of the Canada Revenue 
Agency, to make such inquiry as the person may deem necessary 
with reference to anything relating to the administration or enforce- 
ment of this Act. 

Related Provisions: 231.5(2) — Compliance. See also Related Provisions and Defi- 
nitions at end of 231.4. 


History: Subsec. 231.4(1) amended to substitute “Canada Revenue Agency” for “Can- 
ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(iii), proclaimed in 
force December 12, 2005. 


Subsec. 231.4(1) amended to substitute “Canada Customs and Revenue Agency” for 
“Department of National Revenue” by 1999, c. 17, para. 168(c), proclaimed in force 
November 1, 1999. 


(2) Appointment of hearing officer — Where the Minister, 
pursuant to subsection (1), authorizes a person to make an inquiry, 
the Minister shall forthwith apply to the Tax Court of Canada for an 
order appointing a hearing officer before whom the inquiry will be 
held. 


(3) Powers of hearing officer — For the purposes of an inquiry 
authorized under subsection (1), a hearing officer appointed under 
subsection (2) in relation thereto has all the powers conferred on a 
commissioner by sections 4 and 5 of the Inquiries Act and that may 
be conferred on a commissioner under section 11 thereof. 

Inquiries Act: Ss. 4, 5 of the Inquiries Act, R.S., c. I-13, provide: 


4. The commissioners have the power of summoning before them any witnesses, 
and of requiring them to 
(a) give evidence, orally or in writing, and on oath or, if they are persons 
entitled to affirm in civil matters on solemn affirmation: and 


(b) produce such documents and things as the commissioners deem requisite 
to the full investigation of the matters into which they are appointed to 
examine. 


5. The commissioners have the same power to enforce the attendance of wit- 
nesses and to compel them to give evidence as is vested in any court of record in 
civil cases. 


Selected Cases [subsec. 231.4(3)]: 462657 Ontario Ltd. v. MNR, [1989] 2 C.T.C. 
218 (FCTD) (Hearing officer’s subpoena did not constitute a search and seizure). 


(4) When powers to be exercised — A hearing officer ap- 
pointed under subsection (2) in relation to an inquiry shall exercise 
the powers conferred on a commissioner by section 4 of the Inquir- 
tes Act in relation to such persons as the person authorized to make 
the inquiry considers appropriate for the conduct thereof but the 
hearing officer shall not exercise the power to punish any person 
unless, on application by the hearing officer, a judge of a superior 
or county court certifies that the power may be exercised in the mat- 
ter disclosed in the application and the applicant has given to the 
person in respect of whom the applicant proposes to exercise the 
power 24 hours notice of the hearing of the application or such 
shorter notice as the judge considers reasonable. 


(5S) Rights of witness at inquiry — Any person who gives evi- 
dence in an inquiry authorized under subsection (1) is entitled to be 
represented by counsel and, on request made by the person to the 
Minister, to receive a transcript of the evidence given by the person. 


(6) Rights of person whose affairs are investigated — Any 
person whose affairs are investigated in the course of an inquiry 
authorized under subsection (1) is entitled to be present and to be 
represented by counsel throughout the inquiry unless the hearing of- 
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ficer appointed under subsection (2) in relation to the inquiry, on 
application by the Minister or a person giving evidence, orders oth- 
erwise in relation to the whole or any part of the inquiry on the 
ground that the presence of the person and the person’s counsel, or 
either of them, would be prejudicial to the effective conduct of the 
inquiry. 

Related Provisions [s. 231.4]: 168(1)(e) — Revocation of charity registration for 
failing to comply; 188.2(2)(a) — Suspension of charity’s receipting privileges for fail- 
ing to comply; 238(1) — Punishment for failing to comply. 

Selected Cases [s. 231.4]: Del Zotto v. Canada, [1999] 1 C.T.C. 113 (SCC); rev’g 
{1997] 3 C.T.C. 199 (FCA) (Provision does not infringe on rights protected by ss. 7 and 
8 of the Charter); Del Zotto v. Canada, {1995] 2 C.T.C. 298 (FCTD) (Court must be 
satisfied as to real purpose of inquiry before lifting stay of proceedings). 
Definitions [s. 231.4]: “Canada Customs and Revenue Agency” — Canada Cus- 
toms and Revenue Agency Act s. 4(1); “judge” — 231; “Minister”, “person” — 248(1). 


Information Circulars [s. 231.4]: 73-10R3: Tax evasion. 


231.5 (1) Copies — Where any document is seized, inspected, au- 
dited, examined or provided under any of sections 231.1 to 231.4, 
the person by whom it is seized, inspected, audited or examined or 
to whom it is provided or any officer of the Canada Revenue 
Agency may make, or cause to be made, one or more copies thereof 
and, in the case of an electronic document, make or cause to be 
made a print-out of the electronic document, and any document pur- 
porting to be certified by the Minister or an authorized person to be 
a copy of the document, or to be a print-out of an electronic docu- 
ment, made pursuant to this section is evidence of the nature and 
content of the original document and has the same probative force 
as the original document would have if it were proven in the ordi- 
nary way. 

Related Provisions: 244(9) — 
proceedings. 


Copy of taxpayer’s document may be used in court 
History: Subsec. 231.5(1) amended to substitute “Canada Revenue Agency” for “Can- 


ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(iv), proclaimed in 
force December 12, 2005. 


Subsec. 231.5(1) amended to substitute “Canada Customs and Revenue Agency” for 
“Department of National Revenue” by 1999, c. 17, para. 168(d), proclaimed in force 
November 1, 1999. 


Subsec. 231.5(1) amended by 1998, c. 19, s. 229, applicable to copies and print-outs 
made after June 18, 1998. Subsec. 231.5(1) formerly read: 


(1) Where any document is seized, inspected, examined or provided under sec- 
tions 231.1 to 231.4, the person by whom it is seized, inspected or examined or 
to whom it is provided or any officer of the Department of National Revenue 
may make, or cause to be made, one or more copies thereof and any document 
purporting to be certified by the Minister or an authorized person to be a copy 
made pursuant to this section is evidence of the nature and content of the original 
document and has the same probative force as the original document would have 
if it had been proven in the ordinary way. 

Selected Cases [subsec. 231.5(1)]: Canada v. Betterest Vinyl Manufacturing Ltd., 

[1990] 2 C.T.C. 292 (BC CA) (Copies are admissible where there is evidence to sup- 

port their accuracy; if so, Minister need not show that originals are unavailable). 


(2) Compliance — No person shall, physically or otherwise, in- 
terfere with, hinder or molest an official (in this subsection having 
the meaning assigned by subsection 241(10)) doing anything that 
the official is authorized to do under this Act or attempt to interfere 
with, hinder or molest any official doing or prevent or attempt to 
prevent an official from doing, anything that the official is author- 
ized to do under this Act, and every person shall, unless the person 
is unable to do so, do everything that the person is required to do by 
or under subsection (1) or sections 231.1 to 231.4. 

Related Provisions [subsec. 231.5(2)]: 168(1)(e) — Revocation of charity regis- 


tration for failing to comply; 188.2(2)(a) — Suspension of charity’s receipting privi- 
leges for failing to comply; 231.7 — Court order for compliance with audit or demand; 


238(1) — Punishment for failing to comply. 


History: Subsec. 231.5(2) amended by 2001, c. 17, s. 182, in force June 14, 2001. It 

formerly read: 
(2) No person shall hinder, molest or interfere with any person doing anything 
that the person is authorized by or pursuant to subsection (1) or sections 231.1 to 
231.4 to do or prevent or attempt to prevent any person doing any such thing 
and, notwithstanding any other Act or law, every person shall, unless the person 
is unable to do so, do everything the person is required to do by or pursuant to 
subsection (1) or sections 231.1 to 231.4. 


S. 231.6(2) 


Definitions [s. 231.5]: ‘authorized person”, “documents” — 231; “Canada Customs 
and Revenue Agency” — Canada Customs and Revenue Agency Act s. 4(1); “Min- 
ister” — 248(1); “official” — 241(10); “person” — 248(1). 


Information Circulars [s. 231.5]: 73-10R3: Tax evasion. 


231.6 (1) Definition of “foreign-based information or docu- 
ment” — For the purposes of this section, ““foreign-based informa- 
tion or document” means any information or document that is avail- 
able or located outside Canada and that may be relevant to the 
administration or enforcement of this Act, including the collection 
of any amount payable under this Act by any person. 


History: Subsec. 231.6(1) amended by 2000, c. 30, s. 177, in force October 20, 2000. 
The subsec. formerly read: 


(1) For the purposes of this section, “foreign-based information or document” 
means any information or document that is available or located outside Canada 
and may be relevant to the administration or enforcement of this Act. 


Selected Cases [subsec. 231.6(1)]: Bernick v. R., 2002 CarswellOnt 2356 (Ont 
SCJ) (Identity of other parties relevant to Minister’s determination of taxpayer’s liabil- 
ity; information to be produced). 


(2) Requirement to provide foreign-based information — 
Notwithstanding any other provision of this Act, the Minister may, 
by notice served personally or by registered or certified mail, re- 
quire that a person resident in Canada or a non-resident person car- 
rying on business in Canada provide any foreign-based information 
or document. 


Proposed Administrative Change — International Tax 
Audits : 


Ferleral budget, Supplementary Information, February 23, 2005: Interna- 


ho try. to evade tax are cuhien! to a wide range of compliance and collection 
S well as interest and penalty charges. In extreme cases, fines and 1 Bapeson: 


applies these rules i in keeping with the Government’ $ commitment to the great majority 
of Canadians who pay their income taxes fully and on time. : 


Governments around the world cooperate in the fight against international tax evasion. 
For example, Canada has treaties with over 80 other countries providing for the ex- 
change of tax-related information. In some cases, Canada and its treaty partners assist 
in each other’s tax collections. This global cooperation is intensifying, but international 
tax evasion and aggressive international tax planning continue. 


The budget proposes to invest $30. million annually i in ouances che ana and collec- 
tion activities in this area, These rn i 
ance capacity with respect to cro 
based approach. Additional revenu 
ment are expected to offset this cost. 


CRA news release, August 9, 2005: Revenuc Minister McCallum Announces the 
Creation of 11 Centres of Expertise to Address Aggressive International Tax Planning 


John McCallum, Minister of National Revenue, today announced the creation of 11 
centres of expertise across Canada in an ongoing effort to address aggressive tax plan- 
ning. The announcement was made at the London Tax Services Office. where one of 
the centres is located. 


“Tam committed to ensuring a level playing field for all Counians, and that is why | 
take the issue of tax havens seriously,” said Minister McCallum. “The CRA is continu- 
ally challenging ag gressive international tax planning structures and the new Centres of 
Expertise will equip the CRA with even more tools to ensure that everyone is paying 
their required share of taxes.” 


The Centres of Expertise represent a new way of doing business for the CRA. By 
bringing together audit professionals from the areas of international tax. special audits 
and tax avoidance to create teams of experts, the CRA is ensuring a more coordinated 
approach in addressing aggressive international tax planning and the abusive use of tax 
havens. Pn 


Besides London, there will be Centres of Expertise located at Tax Services Offices in 
Laval, Halifax, Saint John, Montréal, Toronto West, Ottawa, Winnipeg, Calgary, Van- 
couver and Burnaby, : 


This initiative is possible as a result of an annual $30 million investment announced in 
the 2005 Federal Budget to enhance the CRA’s compliance activities. 


The CRA continues to work closely with all its partners to meet the tax compliance 
challenges posed by the opening of international markets. 


1.T. Technical News: 34 (enhanced CRA audits). 


Related Provisions: 231.6(4) — Application for review by court; 231.6(8) — Con- 
sequences of failure to comply; 233.1-233.7 — Requirement to file annual information 
returns with respect to non-resident dealings; 244(5)— Proof of service by mail; 
248(7)(a) — Mail deemed received on day mailed. 
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Information Circulars: 77-9R: Books, records and other requirements for taxpayers 
having foreign affiliates; 78-10R4: Books and records retention/destruction. 


(3) Notice — The notice referred to in subsection (2) shall set out 


(a) a reasonable period of time of not less than 90 days for the 
production of the information or document; 


(b) a description of the information or document being sought; 
and 


(c) the consequences under subsection (8) to the person of the 
failure to provide the information or documents being sought 
within the period of time set out in the notice. 

Related Provisions: Interpretation Act s. 27 — Computation of time. 


(4) Review of foreign information requirement — The per- 
son on whom a notice of a requirement is served under subsection 
(2) may, within 90 days after the service of the notice, apply to a 
judge for a review of the requirement. 

Selected Cases [subsec. 231.6(4)]: European Marine Contractors Ltd. v. Canada 
(CCRA), [2004] 2 C.T.C. 226 (FC) (Filing income tax return made audit a virtual cer- 
tainty and foreign information required to be provided). 


(5) Powers on review — On hearing an application under sub- 
section (4) in respect of a requirement, a judge may 


(a) confirm the requirement; 


(b) vary the requirement as the judge considers appropriate in 
the circumstances; or 


(c) set aside the requirement if the judge is satisfied that the re- 
quirement is unreasonable. 


(6) Idem — For the purposes of paragraph (5)(c), the requirement 
to provide the information or document shall not be considered to 
be unreasonable because the information or document is under the 
control of or available to a non-resident person that is not controlled 
by the person served with the notice of the requirement under sub- 
section (2) if that person is related to the non-resident person. 
Related Provisions: 256(6), (6.1) — Meaning of “controlled”. 

Selected Cases [subsec. 231.6(6)]: Re Hertel et al., [1987] 1 C.T.C. 15 (BC SC) 
(So as not to interfere with independence of judiciary, “shall” interpreted as 


permissive); Smith v. MNR, 82 D.T.C. 6198 (NB CA) (Once judge decides that require- 
ments of provision are satisfied, only an indefinite order may be granted). 


(7) Time during consideration not to count — The period of 
time between the day on which an application for review of a re- 
quirement is made pursuant to subsection (4) and the day on which 
the review is decided shall not be counted in the computation of 


(a) the period of time set out in the notice of the requirement; 
and 


(b) the period of time within which an assessment may be made 
pursuant to subsection 152(4). 


(8) Consequence of failure — If a person fails to comply sub- 
stantially with a notice served under subsection (2) and if the notice 
is not set aside by a judge pursuant to subsection (5), any court hav- 
ing jurisdiction in a civil proceeding relating to the administration 
or enforcement of this Act shall, on motion of the Minister, prohibit 
the introduction by that person of any foreign-based information or 
document covered by that notice. 

Related Provisions [subsec. 231.6(8)]: 143.2(13), (14) — Effect of information 
outside Canada on tax shelter investments. 

Selected Cases [subsec. 231.6(8)]: Glaxo Smithkline Inc. v. Rs (2003) 4 Gre, 
2916 (TCC) (Court has little discretion regarding order once request for information 
has been refused or ignored). 

Selected Cases [s. 231.6]: Saipem Luxembourg S.A. vy. Canada (CRA), [2005] 3 
C.T.C. 294 (FCA); leave to appeal to SCC refused 2005 CarswellNat 3949 (Standard is 
reasonableness, both as to relationship with administration and enforcement and scope 
of request). 

Definitions [s. 231.6]: “Canada” — 255: “carrying on business” — 253: “con- 
trolled” — 256(6), (6.1); “documents”, “judge” — 231; “Minister”, “non-resident”, 
“person” — 248(1); “related” — 251(2); “resident in Canada” — 250, 


231.7 (1) Compliance order — On summary application by the 
Minister, a judge may, notwithstanding subsection 238(2), order a 
person to provide any access, assistance, information or document 
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sought by the Minister under section 231.1 or 231.2 if the judge is 
satisfied that 


(a) the person was required under section 231.1 or 231.2 to pro- 
vide the access, assistance, information or document and did not 
do so; and 


(b) in the case of information or a document, the information or 
document is not protected from disclosure by ‘solicitor-client 
privilege (within the meaning of subsection 232(1)). 
Related Provisions: 231.5(2)—Compliance with audit or demand required; 
231.7(2) — Five clear days’ notice required; 231.7(3) — Conditions can be imposed on 
order; 231,7(4) — Contempt of court for failure to comply; 231.7(5)— Appeal of 
order. 


Information Circulars: 78-10R4: Books and records retention/destruction. 


(2) Notice required — An application under subsection (1) must 
not be heard before the end of five clear days from the day the no- 
tice of application is served on the person against whom the order is 
sought. 


(3) Judge may impose conditions — A judge making an order 
under subsection (1) may impose any conditions in respect of the 
order that the judge considers appropriate. 


(4) Contempt of court — If a person fails or refuses to comply 
with an order, a judge may find the person in contempt of court and 
the person is subject to the processes and the punishments of the 
court to which the judge is appointed. ) 


(5) Appeal — An order by a judge under subsection (1) may be 
appealed to a court having appellate jurisdiction over decisions of 
the court to which the judge is appointed. An appeal does not sus- 
pend the execution of the order unless it is so ordered by a judge of 
the court to which the appeal is made. 

History: S. 231.7 added by 2001, c. 17, s. 183, in force June 14, 2001. 

Selected Cases [s. 231.7]: MNR vy. Singh Lyn Ragonetti Bindal LLP, [2006] | 
C.T.C. 113 (FC) (No solicitor-client privilege where no advice sought). 


Definitions [s. 231.7]: “clear days” —Jnterpretation Act 27(1);- “document”, 
“judge” — 231; “Minister”, “person’? — 248(1). 


232. (1) [Solicitor-client privilege] Definitions — In this 
section, 


“custodian” means a person in whose custody a package is placed 
pursuant to subsection (3); 


Related Provisions: 230(2.1) — Books and records, 


“judge” means a judge of a superior court having jurisdiction in the 
province where the matter arises or a judge of the Federal Court: 
Selected Cases [subsec. 232(1)“judge”]: Stasiv Mitton & Smith v. Canada, 
[1989] 1 C.T.C, 171 (Ont SC) (“Judge” does not include a judge of the Ontario Su- 
preme Court appointed pursuant to the Courts of Justice Act); Herman et al. v. Dep. 
A.G. Can., [1978] C.T.C, 728 (SCC) (Judge’s order under provision made in capacity 
of judge, and not subject to review under s. 28 of Federal Court Act). 


“lawyer” means, in the province of Quebec, an advocate or notary 
and, in any other province, a barrister or solicitor; 


Related Provisions: 248(1 )“lawyer” — Definition applies to entire Act. 


“officer”? means a person acting under the authority conferred by or 
under sections 231.1 to 231.5; 


“solicitor-client privilege” means the right, if any, that a person 
has in a superior court in the province where the matter arises to 
refuse to disclose an oral or documentary communication on the 
ground that the communication is one passing between the person 
and the person’s lawyer in professional confidence, except that for 
the purposes of this section an accounting record of a lawyer, in- 
cluding any supporting voucher or cheque, shall be deemed not to 
be such a communication. 

Selected Cases [subsec. 232(1)“solicitor-client privilege”]: MNR v. Reddy, 
[2006] 3 C:T.C. 17.(FC) (Distinction between communication and certain actions in- 
volving solicitors; privilege applies to former only); Belgravia Investments Ltd. y. R., 
[2002] 3 C.T.C. 482 (FCTD) (Mere possession of document by lawyer does not make it 
privileged and not all communications are privileged); Heath v. Canada, [1990] 2 
C.T.C. 28 (BC SC) (Solicitor’s trust account ledger was “accounting record of a law- 
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yer” and excluded from solicitor-client privilege); MNR v. Lawrence, [1989] 1 C.T.C. 
289 (FCTD) (Solicitor-client privilege is lost where prima. facie case of fraud 
established); Visser and MNR, [1989] 1 C.T.C. 192 (PEI SC) (Voluntary disclosure by 
taxpayer of material part of communication implicitly. waives privilege); Playfair 
Developments Ltd. y. Dep. MNR, [1985] 1 C.T.C. 302 (Ont SC) (Provision does not 
give judge jurisdiction to determine whether or not communications sought are relevant 
to Minister’s inquiry; “accounting record” interpreted); Brunner and Lay (Canada) Ltd. 
y. Dep. A.G. Can., [1984] C.T.C. 534 (FCTD) (Interoffice memoranda between solici- 
tors privileged); Kent Steel Products Ltd. v. R., 76 D.T.C. 6253 (Ont SC) (Documents 
related to tax minimization, but not tax fraud, are privileged); Re Goodman & Carr et 
al., [1968] C.T.C. 484 (Ont SC) (Documents privileged unless definite charge of fraud 
made; communications between solicitor and accountant of taxpayer not privileged); 
Re Missiaen, [1967] C.T.C. 579 (Alta. S.C.) (Communications between solicitor and 
accountant not privileged). 


(2) Solicitor-client privilege defence — Where a lawyer is 
prosecuted for failure to comply with a requirement under section 
231.2 with respect to information or a document, the lawyer shall 
be acquitted if the lawyer establishes to the satisfaction of the court 


(a) that the lawyer, on reasonable grounds, believed that a client 
of the lawyer had a solicitor-client privilege in respect of the 
information or document; and 


(b) that the lawyer communicated to the Minister, or some per- 
son duly authorized to act for the Minister, the lawyer’s refusal 
to comply with the requirement together with a claim that a 
named client of the lawyer had a solicitor-client privilege in re- 
spect of the information or document. 
Selected Cases [subsec. 232(2)]: Cineplex Odeon Corp. v. Canada, [1994] 2 
C.T.C. 293 (Ont Gen Div) (Inadvertent disclosure without consent of client does not 
operate to waive privilege); Crown Zellerbach Canada Ltd. v. Dep. A.G. Can., [1982] 
C.T.C. 121 (BC SC) (Communications between taxpayer and its president/counsel 
were privileged to extent made in latter’s capacity as counsel). 


(3) Seizure of certain documents where privilege 
claimed — Where, pursuant to section 231.3, an officer is about to 
seize a document in the possession of a lawyer and the lawyer 
claims that a named client of the lawyer has a solicitor-client privi- 
lege in respect of that document, the officer shall, without inspect- 
ing, examining or making copies of the document, 


(a) seize the document and place it, together with any other doc- 
ument in respect of which the lawyer at the same time makes the 
same claim on behalf of the same client, in a package and suita- 
bly seal and identify the package; and 


(b) place the package in the custody of the sheriff of the district 
or county in which the seizure was made or, if the officer and 
the lawyer agree in writing on a person to act as custodian, in the 
custody of that person. 
Selected Cases [subsec. 232(3)]: 143471 Canada Inc., Quebec y., [1995] 1 
C.T.C. 27 (SCC) (Impounded documents to be kept until constitutionality of impunged 
sections of legislation determined. Protection of individuals preferred to convenience of 
Minister); Re Bowlen et al., [1971] C.T.C. 682 (BC SC) (No privilege where prima 
facie case of fraud established). 


(3.1) Examination of certain documents where privilege 
claimed — Where, pursuant to section 231.1, an officer is about to 
inspect or examine a document in the possession of a lawyer or 
where, pursuant to section 231.2, the Minister has required provi- 
sion of a document by a lawyer, and the lawyer claims that a named 
client or former client of the lawyer has a solicitor-client privilege 
in respect of the document, no officer shall inspect or examine the 
document and the lawyer shall 
(a) place the document, together with any other document in re- 
spect of which the lawyer at the same time makes the same 
claim on behalf of the same client, in a package and suitably seal 
and identify the package or, if the officer and the lawyer agree, 
allow the pages of the document to be initialed and numbered or 
otherwise suitably identified; and 
(b) retain it and ensure that it is preserved until it is produced to 
a judge as required under this section and an order is issued 
under this section in respect of the document. 
History: The opening words of subsec. 232(3.1) amended by 1998, c. 19, s. 230, in 
force June 18, 1998. The opening words formerly read: 


(3.1) Where, pursuant to sections 231.1 and 231.2, an officer is about to inspect 
or examine a document in the possession of a lawyer and the lawyer claims that 


S. 232(5)(b)(ii)(A) 


a named client of the lawyer has a solicitor-client privilege in respect of that 
* document, the officer shall not inspect or examine the document and the lawyer 
shall 


(4) Application to judge — Where a document has been seized 
and placed in custody under subsection (3) or is being retained 
under subsection (3.1), the client, or the lawyer on behalf of the 
client, may 


(a) within 14 days after the day the document was so placed in 
custody or commenced to be so retained apply, on three clear 
days notice of motion to the Deputy Attorney General of Can- 
ada, to a judge for an order 


(i) fixing a day, not later than 21 days after the date of the 
order, and place for the determination of the question 
whether the client has a solicitor-client privilege in respect of 
the document, and 


(ii) requiring the production of the document to the judge at 
that time and place; 


(b) serve a copy of the order on the Deputy Attorney General of 
Canada and, where applicable, on the custodian within 6 days of 
the day on which it was made and, within the same time, pay to 
the custodian the estimated expenses of transporting the docu- 
ment‘to and from the place of hearing and of safeguarding it; 
and 


(c) if the client or lawyer has proceeded as authorized by para- 
graph (b), apply at the appointed time and place for an order 
determining the question. 


Related Provisions: /nterpretation Act 27(1), (2) — Calculation of days and clear 
days. ins 

Selected Cases [subsec.°232(4)]: Archean Energy Ltd vy. MNR, [1998] 1 C.T.C. 
398 (Alta QB) (Claim for solicitor-client privilege by. one taxpayer may preserve claim 
for others in same business transaction); Radke v.. MNR, [1996], 3 C.T.C..86 (BE SC) 
(Documents not privileged where prima facie case of fraud established); Leo Gray v. 
Canada, [1994] 2 C.T.C.'409 (Ont Gen'Div) (Course of conduct by Department of 
Justice counsel operated as functional waiver of 14 day period); Solvent Petroleum 
Extraction Inc. v. MNR, [1990] 2 C.T.C. 291 (FCTD) (Order to deliver documents 
under subsec. 232(6) denied where provisions of subsec. 232(4) not observed; judge 
has no jurisdiction to extend 14 day period in para. 232(4)(a)); Vespoli et al. v. R., 
[1982] C.T.C. 418 (FCTD); rev'd in part [1984] C.T.C. 519 (FCA) (Judge has no juris- 
diction under provision to determine relevance of documents or reasonableness of 
seizure); Vespoli et al. v. R., [1982] C.T.C. 365 (FCTD); rev’d on other grounds [1984] 
C.T.C. 519 (FCA) (Application made within delay where notice of motion filed within 
14 days and returnable over one month after date of seizure, the earliest possible date 
after vacation); Cotroneo v, Dep. A.G. Can., [1982] .C.T.C. 131 (FCTD), (No privilege 
where prima facie case of fraud established); Cotroneo v. Dep. A.G. Can., [1982] 
C.T.C. 67 (FCTD); aff'd on reconsideration [1982] C.T.C. 131 (FCTD) (Prima facie 
case of fraud requires affidavit evidence on knowledge, not information and belief); Re 
Romeo’s Place Victoria Ltd. et al., [1981] C.T.C. 380 (FCTD) (Crown not permitted to 
examine documents held to be irrelevant); Edmonds v. Dep. A.G. Can., [1980] C.T.C. 
192 (Que SC) (Crown’s allegation of possible fraud was insufficient to dislodge 
privilege); Herman et al. y. Dep. A.G. Can., [1978] C.T.C. 728 (SCC) (Federal Court 
of Appeal denied jurisdiction to hear an appeal from lower court determination of 
privilege); Easton v. A.G. Can., [1976] C.T.C. 290 (FCA) (Application to set aside 
order for delivery of seized documents to officials of Revenue Canada dismissed where 
neither client nor solicitor applied, under provision, for order determining privilege). 


(5) Disposition of application — An application under para- 
graph (4)(c) shall be heard in camera, and on the application 


(a) the judge may, if the judge considers it necessary to deter- 
mine the question, inspect the document and, if the judge does 
so, the judge shall ensure that it is repackaged and resealed; and 


(b) the judge shall decide the matter summarily and, 


(i) if the judge is of the opinion that the client has a solicitor- 
client privilege in respect of the document, shall order the 
release of the document to the lawyer, and 


(ii) if the judge is of the opinion that the client does not have 
a solicitor-client privilege in respect of the document, shall 
order 


(A) that the custodian deliver the document to the officer 
or some other person designated by the Commissioner of 
Revenue, in the case of a document that was seized and 
placed in custody under subsection (3), or 
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(B) that the lawyer make the document available for in- 
spection or examination by the officer or other person 
designated by the Commissioner of Revenue, in the case 
of a document that was retained under subsection (3.1), 


and the judge shall, at the same time, deliver concise reasons 
in which the judge shall identify the document without di- 
vulging the details thereof. 
History: Subsec. 232(5) amended to substitute “Commissioner of Revenue” for ““Com- 
missioner of Customs and Revenue” by 2005, c. 38, subpara. 140(e)(iv), proclaimed in 
force December 12, 2005. 
Subsec. 232(5) amended to substitute “Commissioner of Customs and Revenue” for 
“Deputy Minister of National Revenue” by 1999, c. 17, para. 167(c), proclaimed in 
force November 1, 1999. 
“Deputy Minister of National Revenue” substituted for “Deputy Minister of National 
Revenue for Taxation” in subsec. 232(5), by 1994, c. 13, subsec. 7(1), applicable May 
12, 1994. 


(6) Order to deliver or make available — Where a document 
has been seized and placed in custody under subsection (3) or 
where a document is being retained under subsection (3.1) and a 
judge, on the application of the Attorney General of Canada, is sat- 
isfied that neither the client nor the lawyer has made an application 
under paragraph (4)(a) or, having made that application, neither the 
client nor the lawyer has made an application under paragraph 
(4)(c), the judge shall order 


(a) that the custodian deliver the document to the officer or some 
other person designated by the Commissioner of Customs and 
Revenue, in the case of a document that was seized and placed 
in custody under subsection (3); or 


(b) that the lawyer make the document available for inspection 
or examination by the officer or other person designated by the 
Commissioner of Revenue, in the case of a document that was 
retained under subsection (3.1). 

History: Subsec. 232(6) amended to substitute “Commissioner of Revenue” for “Com- 


missioner of Customs and Revenue” by 2005, c. 38, subpara. 140(e)(iv), proclaimed in 
force December 12, 2005. 


Subsec. 232(6) amended to substitute “Commissioner of Customs and Revenue” for 
“Deputy Minister of National Revenue” by 1999, c. 17, para. 167(c), proclaimed in 
force November 1, 1999. 


“Deputy Minister of National Revenue” substituted for “Deputy Minister of National 
Revenue for Taxation” in subsec. 232(6), by 1994, c. 13, subsec. 7( 1), applicable May 
12, 1994. 


(7) Delivery by custodian — The custodian shall 
(a) deliver the document to the lawyer 


(i) in accordance with a consent executed by the officer or by 
or on behalf of the Deputy Attorney General of Canada or 
the Commissioner of Revenue, or 


(ii) in accordance with an order of a judge under this section; 
or 


(b) deliver the document to the officer or some other person des- 
ignated by the Commissioner of Revenue 


(1) in accordance with a consent executed by the lawyer or 
the client, or 


(ii) in accordance with an order of a judge under this section. 


History: Subsec. 232(7) amended to substitute “Commissioner of Revenue” for “Com- 
missioner of Customs and Revenue” by 2005, c. 38, subpara. 140(e)(iv), proclaimed in 
force December 12, 2005. 


Subsec. 232(7) amended to substitute “Commissioner of Customs and Revenue” for 
“Deputy Minister of National Revenue” by 1999, c. 17, para. 167(c), proclaimed in 
force November 1, 1999, 

“Deputy Minister of National Revenue” substituted for “Deputy Minister of National 


Revenue for Taxation” in subsec, 232(7), by 1994, c. 13, subsec. 7(1), applicable May 
12, 1994, 


(8) Continuation by another judge — Where the judge to 
whom an application has been made under paragraph (4)(a) cannot 
for any reason act or continue to act in the application under para- 
graph (4)(c), the application under paragraph (4)(c) may be made to 
another judge. 


Income Tax Act 


(9) Costs — No costs may be awarded on the disposition of any 
application under this section. 


(10) Directions — Where any question arises as to the course to 
be followed in connection with anything done or being done under 
this section, other than subsection (2), (3) or (3.1), and there is no 
direction in this section with respect thereto, a judge may give such 
direction with regard thereto as, in the judge’s opinion, is most 
likely to carry out the object of this section of allowing solicitor- 
client privilege for proper purposes. 


(11) Prohibition — The custodian shall not deliver a document to 
any person except in accordance with an order of a judge or a con- 
sent under this section or except to any officer or servant of the 
custodian for the purposes of safeguarding the document. 


(12) Idem — No officer shall inspect, examine or seize a document 
in the possession of a lawyer without giving the lawyer a reasonable 
opportunity of making a claim under this section. 


(13) Authority to make copies — At any time while a docu- 
ment is in the custody of a custodian under this section, a judge 
may, on an ex parte application of the lawyer, authorize the lawyer 
to examine or make a copy of the document in the presence of the 
custodian or the judge by an order that shall contain such provisions 
as may be necessary to ensure that the document is repackaged and 
that the package is resealed without alteration or damage. 


(14) Waiver of claim of privilege — Where a lawyer has, for the 
purpose of subsection (2), (3) or (3.1), made a claim that a named 
client of the lawyer has a solicitor-client privilege in respect of in- 
formation or a document, the lawyer shall at the same time commu- 
nicate to the Minister or some person duly authorized to act for the 
Minister the address of the client last known to the lawyer so that 
the Minister may endeavour to advise the client of the claim of priv- 
ilege that has been made on the client’s behalf and may thereby 
afford the client an opportunity, if it is practicable within the time 
limited by this section, of waiving the claim of privilege before the 
matter is to be decided by a judge or other tribunal. 


(15) Compliance — No person shall hinder, molest or interfere 
with any person doing anything that that person is authorized to do 
by or pursuant to this section or prevent or attempt to prevent any 
person doing any such thing and, notwithstanding any other Act or 
law, every person shall, unless the person is unable to do so, do 
everything the person is required to do by or pursuant to. this 
section. 


Related Provisions: 238(1) — Punishment for failing to comply. 

Selected Cases [s. 232): Lavallee, Rackel & Heintz y. R., [2002] 4 C.T.C. 143 
(SCC) (Criminal Code s. 488.1 unconstitutional, violating solicitor-client privilege). 
Definitions [s. 232]: “clear days” — Interpretation Act 27(1); “Commissioner of 
Customs and Revenue’— Canada Customs and Revenue Agency Act s. 25; 
“county” — Interpretation Act 35(1); “custodian” — 232(1): “Federal Court” — Fed- 
eral Courts Act s. 4; “judge”, “lawyer — 232(1); “Minister” — 248(1); “officer” — 
232(1); “person” — 248(1): “province” — Interpretation Act 35(1); “record” — 
248(1); “servant” — 248(1) (under “employment”); “solicitor-client privilege” — 
232(1); “superior court”, “writing” — Interpretation Act 35(1). 


Information Circulars [s. 232]: 73-10R3: Tax evasion. 


233. (1) Information return — Every person shall, on written de- 
mand from the Minister served personally or otherwise, whether or 
not the person has filed an information return as required by this 
Act or the regulations, file with the Minister, within such reasonable 
time as is stipulated in the demand, the information return if it has 
not been filed or such information as is designated in the demand. 
Related Provisions: 150(2) — Demands for returns; 162 — Penalties: 244(5) — 


Proof of service by mail; 244(6)— Proof of personal service; 248(7)(a) — Mail 
deemed received on day mailed. 


Regulations: 200-233 (information returns). 


(2) Partnerships — Every partnership shall, on written demand 
from the Minister served personally or otherwise on any member of 
the partnership, file with the Minister, within such reasonable time 


as Is Stipulated in the demand, an information return required under 
section 233.3, 233.4 or 233.6. 
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Related Provisions: 150(2)— Demands for returns; 162 — Penalties; 233(3) — 
Tiers of partnerships; 244(5) — Proof of service by mail; 244(6) — Proof of personal 
service; 244(20)(b) — Service of documents on partnerships; 248(7)(a) — Mail 
deemed received on day mailed. 


(3) Application to members of partnerships — For the pur- 
poses of this subsection and subsection (2), a person who is a mem- 
ber of a partnership that is a member of another partnership is 
deemed to be a member of the other partnership. 


History: S. 233 amended by 1997, c. 25, s. 68, applicable to returns required to be 
filed on or before a day that is after April 29, 1998. S. 233 formerly read: 


233. Information return — Every person shall, on written demand from the 
Minister served personally or otherwise, whether or not the person has filed an 
information return as required by this Act or a regulation, file with the Minister, 
within such reasonable time as is stipulated in the demand, such information as is 
designated therein. 


S. 233 amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 134. S. 233 formerly read: 


233. Every person shall, on demand from the Minister, served personally or by 
registered mail, and whether or not the person has filed an information return as 
required by a regulation made under paragraph 221(1)(d), file with the Minister, 
within such reasonable time as may be stipulated in the demand, such informa- 
tion as is designated therein. 
Definitions [s. 233]: “Minister” — 248(1); “person”, “regulation” — 248(1). 
Information Circulars [s. 233]: 77-9R: Books, records and other requirements for 
taxpayers having foreign affiliates. 


233.1 [Reporting transactions with related non-re- 
sidents] — (1) Definitions — The definitions in this subsection 
apply in this section. 


“reportable transaction” means 
(a) in the case of 


(i) a reporting person for a taxation year who is not resident 
in Canada at any time in the year, or 


(ii) a reporting partnership for a fiscal period no member of 
which is resident in Canada in the period, 


a transaction or series of transactions that relate in any manner 
whatever to a business carried on in Canada by the reporting 
person or partnership in the year or period or a preceding taxa- 
tion year or period; and 

(b) in any other case, a transaction or series of transactions that 
relate in any manner whatever to a business carried on by a re- 
porting person (other than a business carried on by a reporting 
person as a member of a partnership) or partnership in a taxation 
year or fiscal period. 

Related Provisions: 248(10) — Series of transactions. 


“reporting partnership” for a fiscal period means a partnership 
(a) a member of which is resident in Canada in the period; or 
(b) that carries on a business in Canada in the period. 


“reporting person” for a taxation year means a person who, at any 
time in the year, 


(a) is resident in Canada; or 


(b) is non-resident and carries on a business (other than a busi- 
ness carried on as a member of a partnership) in Canada. 


“transaction” includes an arrangement or event. 

Related Provisions [233.1(1)“transaction”]: 245(1)“transaction’” — Parallel def- 
inition under general anti-avoidance rule: 247(1) — Parallel definition re transfer 
pricing. 


(2) Reporting person’s information return — Subject to sub- 
section (4), a reporting person for a taxation year shall, on or before 
the reporting person’s filing-due date for the year, file with the Min- 
ister, in respect of each non-resident person with whom the report- 
ing person does not deal at arm’s length in the year and each part- 
nership of which such a non-resident person Is a member, an 
information return for the year in prescribed form containing pre- 
scribed information in respect of the reportable transactions in 
which the reporting person and the non-resident person or the part- 
nership, as the case may be, participated in the year. 


S. 233.2(1) exe 


Related Provisions: 152(4)(b)(iii) — Reassessment period extended by 3 years re 
non-arm’s length transactions with non-residents; 162(7), (10), (10.1) — Penalty for 
failure to file; 163(2.4)(a)— Penalty of $24,000 for false statement or omission; 
233.2-233.7 — Foreign reporting requirements; 247 — Transfer pricing rules; Canada- 
U.S. Tax Treaty:Art. [IX — Adjustments on non-arm’s length transactions 


Forms: 1106: Information return of non-arm’s length transactions with non-residents. 


(3) Reporting partnership’s information return — Subject to 
subsection (4), a reporting partnership for a fiscal period shall, on or 
before the day on or before which a return is required by section 
229 of the Income Tax Regulations to be filed in respect of the pe- 
riod or would be required to be so filed if that section applied to the 
reporting partnership, file with the Minister, in respect of each non- 
resident person with whom the reporting partnership, or a member 
of the reporting partnership, does not deal at arm’s length in the 
period and each partnership of which such a non-resident person is 
a member, an information return for the period in prescribed form 
containing prescribed information in respect of the reportable trans- 
actions in which the reporting partnership and the non-resident per- 
son or the partnership, as the case may be, participated in the 
period. 

Related Provisions: 152(4)(b)(iii) — Reassessment period extended by 3 years re 
non-arm’s length transactions with non-residents; 162(7), (10), (10.1) — Penalty for 
failure to file; 163(2.4)(a) — Penalty of $24,000 for false statement or omission; 
233.1(5) —Tiers of partnerships; 233.2—233.7 — Foreign reporting requirements; 
247 — Transfer pricing rules; Canada-U.S. Tax Treaty:Art. Ix — Adjustments on non- 
arm’s length transactions. 


(4) De minimis exception — A reporting person or partnership 
that, but for this subsection, would be required under subsection (2) 
or (3) to file an information return for a taxation year or fiscal pe- 
riod is not required to file the return unless the total of all amounts, 
each of which is the total fair market value of the property or ser- 
vices that relate to a reportable transaction in which the reporting 
person or partnership and any non-resident person with whom the 
reporting person or partnership, or a member of the reporting part- 
nership, does not deal at arm’s length in the year or period, or a 
partnership of which such a non-resident person is a member, as the 
case may be, participated in the year or period, exceeds $1,000,000. 


(5) Deemed member of partnership — For the purposes of this 
section, a person who is a member of a partnership that is a member 
of another partnership is deemed to be a member of the other 
partnership. 


History [s. 233.1]: S. 233.1 amended by 1998, c. 19, s. 231, applicable to taxation 
years and fiscal periods that begin after 1997. S. 233.1 formerly read: 


233.1 Information return with respect to certain non-resident persons — 
Every corporation that, at any time in a taxation year, was resident in Canada or 
carried on business in Canada shall, in respect of each non-resident person with 
whom it was not dealing at arm’s length at any time in the year, file with the 
Minister, within 6 months from the end of the year, an annual information return 
for the year in prescribed form and containing prescribed information in respect 
of transactions with that person. 
Definitions [s. 233.1]: “amount” — 248(1); “arm’s length” — 251(1); “business” — 
248(1); “Canada” — 255; “carries on a business in Canada”, “carry on business in Can- 
ada” — 253; “filing-due date” — 248(1); “fiscal period” — 249.1; “Minister”, “non- 
resident” — 248(1); “person”, “prescribed”, “property” — 248(1); “reportable transac- 
tion”, “reporting partnership”, “reporting person” —233.1(1); “resident in Canada* — 
250: “series” — 248(10); “taxation year’ — 249; “transaction” — 233.1(1). 


Information Circulars [s. 233.1]: 87-2R: International transfer pricing; 77-9R: 
Books, records and other requirements for taxpayers having foreign affiliates. 


233.2 [Reporting transfers or loans to foreign trusts] — (1) 
Definitions — The definitions in this subsection apply in this 
section. 
“exempt trust’? means 
(a) a trust that is governed by a foreign retirement arrangement, 
(b) a trust that 


(i) is resident in a country under the laws of which an income 
tax is imposed, 

(ii) is exempt under the laws referred to in subparagraph (i) 
from the payment of income tax to the government of that 
country, 
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(iii) is established principally in connection with, or the prin- 
cipal purpose of which is to administer or provide benefits 
under, one or more superannuation, pension or retirement 
funds or plans or any funds or plans established to provide 
employee benefits, and 


(iv) is either 


(A) maintained primarily for the benefit of non-resident 
individuals, or 


(B) governed by an employees profit sharing plan; or 
(c) a trust 


(i) where the interest of each beneficiary under the trust is 
described by reference to units, and 


(ii) that complies with prescribed conditions. 


Related Provisions: 233.6(2)(a) — No reporting required on distribution from cer- 
tain exempt trusts. 


Regulations: Reg. 4801.1 (prescribed conditions for subpara. (c)(ii)). 


“specified beneficiary” at any time under a trust means 


(a) any person beneficially interested in the trust who is not at 
that time 


(i) a mutual fund corporation, 
(11) a non-resident-owned investment corporation, 


(iil) a person (other than a trust) all of whose taxable income 
for the person’s taxation year that includes that time is ex- 
empt from tax under Part I, 


(iv) a trust all of the taxable income of which for its taxation 
year that includes that time is exempt from tax under Part I, 


(v) a mutual fund trust, 


(vi) a trust described in any of paragraphs (a) to (e.1) of the 
definition “trust” in subsection 108(1), 


(vii) a registered investment, 


(vili) a trust in which all persons beneficially interested are 
persons described in subparagraphs (i) to (vii), 


(ix) a particular person who is beneficially interested in the 
trust solely because the particular person is beneficially inter- 
ested in an exempt trust or a trust described in this subpara- 
graph or any of subparagraphs (iv) to (vi), nor 


(x) a particular person who is beneficially interested in the 
trust only because of a right that is subject to a contingency, 
where at that time the identity of the particular person as a 
person beneficially interested in the trust is impossible to de- 
termine; or 


(b) any person described at that time in any of subparagraphs 

(a)(1) to (x) who is beneficially interested in the trust, where it is 

reasonable to consider that the person became beneficially inter- 

ested in the trust as part of a transaction or event or series of 
transactions or events one of the purposes of which is to limit 
the reporting in respect of the trust that would, but for this para- 

graph, be required under subsection (4). 

Proposed Repeal — 233.2(1)“specified beneficiary” _ 
Application: The July 18, 2005 draft legislation (Part 1 —-NRTs and FIEs), subsec. 
40(1), will repeal the definition “specified beneficiary” in subsec. 233.2(1), applicable 
on the same basis as the amendment of subsec. 233.2(2). Co Se 
Technical Notes: Existi g section 233.2 requires certain persons who have made 
transfers or loans to a “specified foreign trust”, or to a non-resident corporation that is a 
controlled foreign affiliate of such a trust, to file annual information returns with re- 
spect to the trust. A “specified foreign trust”, as defined in subsection 233.2, includes a 
trust with a “specified beneficiary” resident in Canada. As defined in subsection 
233.2(1), a “specified beneficiary” is generally any beneficiary under the trust with the 
exception of persons listed in subparagraphs (a)(i) to (x) of the definition, For a return 
to be required to be filed as a consequence of a transfer or loan, it is necessary to have a 
“non-arm’s length indicator”, as set out in subsection 233.2(2), apply in respect of the 
transfer or loan. One of the cases where a “non-arm’s length indicator” applies in re- 
spect of a transfer to a trust is where the transferor is a “specified beneficiary” under 
the trust. Subsection 233.2(3) provides a look-through rule so that, where a partnership 
transfers property, it is considered to have been transferred by members of the 
partnership, ; : . 


Income Tax Act 


order to be consistent with the ne 


the definitions “specified beneficiary’ 


Related Provisions: 248(10) — Series of transactions; 248(25) — Extended mean- 
ing of “beneficially interested”. 


“specified foreign trust” at any time means a trust (other than an 
exempt trust) that is non-resident at that time where either 


(a) there is a specified beneficiary under the trust who at that 
time 
(1) is resident in Canada, 


(ii) is a corporation or trust with which a person resident in 
Canada does not deal at arm’s length, or 


(iil) is a controlled foreign affiliate of a person resident in 
Canada; or 


(b) at that time the terms or conditions of the trust or any ar- 
rangement in respect of the trust 


(1) permit persons (other than persons described in any of 
subparagraphs (a)(i) to (viii) of the definition “specified ben- 
eficiary”) who are not beneficially interested in the trust at 
that time to become, because of the exercise of any discretion 
by any person or partnership, beneficially interested in the 
trust after that time, or 


(ii) allow property to be distributed, directly or indirectly, to 
another trust that immediately after the receipt of the distri- 
bution can reasonably be expected to be a specified foreign 
trust, 


Proposed Repeal — 233.2(1 )“specified foreign trust” 
Application: The July 18, 2005 draft legislation (Part | — NRTs and FIEs), subsec. 
40(1), will repeal the definition “specified foreign trust” in subsec. 233.2(1), applicable 
on the same basis as the amendment of subsec. 233.2(2). oo 
Technical Notes: See under 233.2(1)“specified beneficiary”. 

Related Provisions: 248(25) — Extended meaning of “beneficially interested”. 


(2) Non-arm’s length indicators — For the purpose of this 
section, 


(a) a non-arm’s length indicator applies to a trust at a particular 
time with respect to a transfer of property made at an earlier 
time to the trust or a corporation where 
(1) immediately’ after the earlier time the transferor was 
(A) a specified beneficiary under the trust, 


(B) a person related to a specified beneficiary under the 
trust, 


(C) an uncle, aunt, nephew or niece of a specified benefi- 
Clary under the trust, or 


(D) a trust or corporation that had, directly or indirectly in 
any manner whatever, previously acquired the transferred 
property from a person described in clause (A), (B) or 


? 


(ii) the fair market value at the earlier time of the transferred 

property was greater than the amount, if any, by which 
(A) the total fair market value at the earlier time of the 
consideration, if any, given to the transferor for the trans- 
fer of property at the earlier time 

exceeds 


(B) the portion of the total described in clause (A) that is 
attributable to the fair market value of an interest as a 
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beneficiary in the trust or a share or debt issued by the 
corporation, 


(iii) the consideration received by the transferor in respect of 
the transfer included indebtedness on which 


(A) interest was not charged in respect of a period that 
began before the particular time, 


(B) interest was charged in respect of a period that began 
before the particular time at a rate that was less than the 
lesser of 


(1) the prescribed rate that was in effect at the earlier 
time, and 


(II) the rate that would, having regard to all the cir- 
cumstances, have been agreed on at the earlier time 
between parties dealing with each other at arm’s 
length, 


(C) any interest that was payable at the end of any calen- 
dar year that ended at or before the particular time was 
unpaid on the day that is 180 days after the end of that 
calendar year, or 


(D) the amount of interest that was payable at the end of 
any calendar year that ended at or before the particular 
time was paid on or before the day that is 180 days after 
the end of that calendar year and it is established, by sub- 
sequent events or otherwise, that the payment was made 
as part of a series of loans or other transactions and 
repayments, 


(iv) the property transferred was a share of the capital stock 
of a corporation or an interest in another trust and a specified 
beneficiary under the trust is related to the corporation or the 
other trust or would be so related if paragraph 80(2)(j) ap- 
plied for the purposes of this subparagraph, or 


(v) the transfer was made as part of a series of transactions or 
events one of the purposes of which was to avoid the applica- 
tion of this paragraph; and 
(b) a non-arm’s length indicator applies to a trust at a particular 
time with respect to a loan made at an earlier time where 


(i) interest was not charged on the loan in respect of a period 
that began before the particular time, 


(ii) interest was charged on the loan in respect of a period 
that began before the particular time at a rate that was less 
than the lesser of 


(A) the prescribed rate that was in effect at the earlier 
time, and 


(B) the rate that would, having regard to all the circum- 
stances, have been agreed on at the earlier time between 
parties dealing with each other at arm’s length, 


(iii) any interest on the loan that was payable at the end of 
any calendar year that ended at or before the particular time 
was unpaid on the day that is 180 days after the end of that 
calendar year, 


(iv) the amount of interest on the loan that was payable at the 
end of any calendar year that ended at or before the particular 
time was paid on or before the day that is 180 days after the 
end of that calendar year and it is established, by subsequent 
events or otherwise, that the payment was made as part of a 
series of loans or other transactions and repayments, or 


(v) the loan was made as part of a series of transactions or 
events one of the purposes of which was to avoid the applica- 
tion of this paragraph. 


Proposed Amendment — 233.2(2) 


(2) Rule of application — In this section and paragraph 
233.5(c.1), subsections 94(1), (2) and (10) to (13) apply, except 
that the references to the expression “(other than a restricted pro- 
perty)” in the definition “arm’s length transfer” in subsection 
94(1) are to be read as references to the expression “(other than 


S. 233.2(4) 


property that is not described in any of subclauses (b)(i)(A)(1) to 
(IID but to which paragraph 94(2)(g) applies)”. 

Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), subsec. 
40(2), will amend subsec. 233.2(2) to read as above, applicable to returns in respect 
of trust taxation years that begin after 2002, and to returns in respect of trust taxation 
years that begin | 
a) of the Application of the amendment to s.94; and 
the return relates to a trust makes a valid election under p 
the Application of the amendment tos.94.0 


if the return relates to a trust that makes a valid election under 


A ret qui to be filed because of this amendment is deemed to have been filed 
with the Minister of National Revenue on a timely basis if it is filed with the Minister 
of National Revenue on or before the trust’s filing-due date for the taxation year of . 
the trust that includes the day on which the amending legislation is assented to. 
Technical Notes: See under 233.2(1)“specified beneficiary”. 


Related Provisions: 233.2(3)— Property transferred or lent by partnership; 
248(10) — Series of transactions or events; 252(2)— Extended meaning of “uncle”, 
“aunt”, “nephew” and “niece”. 


Regulations: Reg. 4301(c) (prescribed rate of interest for 233.2(2)(a)(iii)(B)(I) and 
233.2(2)(b)(i1)(A). 


(3) Partnerships — For the purpose of this section, where pro- 
perty is transferred or lent at any time by a partnership, the property 


is deemed to have been transferred or lent at that time by each of 
the members of the partnership. 


Proposed Repeal — 233.2(3) 
Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), subsec. 
AO all repeal subsec. (3), applicable on the same basis as the amendment of subsec. 


al Notes: See under 233.2(1)specified beneficiary”. 


(4) Filing information on specified foreign trusts — Where 


(a) at any time (in this subsection referred to as the “transfer 
time”) before the end of a trust’s taxation year (in this subsec- 
tion referred to as the “trust’s year”), property was transferred or 
lent, either directly or indirectly in any manner whatever, by any 
person (in this subsection referred to as the “transferor”) to 


(i) the trust, or 


(ii) a corporation that, at the transfer time, would have been a 
controlled foreign affiliate of the trust if the trust had been 
resident in Canada, 


(b) the trust was a specified foreign trust at any time in the 
trust’s year, and 


(c) a non-arm’s length indicator applied to the trust at the end of 
the trust’s year in respect of the transfer or loan, 


the following rules apply: 


(d) where the transferor is resident in Canada at the end of the 
trust’s year, the transferor shall make an information return in 
respect of the trust’s year in prescribed form and file it with the 
Minister on or before the transferor’s filing-due date for the 
transferor’s taxation year that includes the end of the trust’s 
year, and 


(e) where 


(i) the transferor was, at the transfer time, a corporation that 
would have been a controlled foreign affiliate of a particular 
person if the particular person had been resident in Canada, 
and 


(ii) the particular person is resident in Canada at the end of 
the trust’s year, 


the particular person shall make an information return in respect 
of the trust’s year in prescribed form and file it with the Minister 
on or before the filing-due date for the particular person’s taxa- 
tion year that includes the end of the trust’s year. 


Proposed Amendment — 233.2(4) 


(4) Filing information on foreign trusts — A person shall 
file an information return in prescribed form, in respect of a taxa- 
tion year of a particular trust (other than an exempt trust or a trust 
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described in any of paragraphs (c) to (h) of the definition “exempt 
foreign trust” in subsection 94(1)), with the Minister on or before 
the person’s filing-due date for the person’s taxation year in which 
the particular trust’s taxation year ends if - — 


(a) the particular trust is non-resident at a specified time in that 
taxation year of the particular trust; 


(b) the person is a contributor, a connected contributor or a 
resident contributor to the particular trust; and 


(c) the person 
(i) is resident in Canada at that specified time, and 
(ii) is not, at that specified time, 
(A) a mutual fund corporation, 
(B) a non-resident-owned investment corporation, 


(C) a person all of whose taxable income for the per- 
son’s taxation year that includes that time is exempt 
from tax under Part I, 


(D) a mutual fund trust, 


(E) a trust described in any of paragraphs (a) to (e.1) of 
the definition “trust” in subsection 108(1), 


(F) a registered investment, 


(G) a trust in which all persons beneficially interested 
are persons described in clauses (A) to (F), or 
(H) a person who is a contributor to the particular trust 
by reason only of being a contributor to a trust described 
in any of clauses (C) to (G). 
Application: The July 18, 2005 draft legislation (Part | — NRTs and FIEs), subsec. 
40(3), will amend subsec. 233.2(4) to read as above. applicable on the same basis as 


the repeal of subsec. 233.2(2). However, for trust taxation years that end on or before 
July 18, 2005, paras. 233.2(4)(a) and (b) are to be read as follows: 


(a) the particular trust is non-resident at the end of that taxation year of the 
particular trust; 


(b) a contribution has been made by the person to the particular trust at any 
time in that taxation year of the particular trust or in a preceding taxation year 
of the particular trust; and 


A return required to be filed by a person because of subsec. 233.2(4), as amended, is 
deemed to have been filed with the Minister of National Revenue on a timely basis if 
it is filed with the Minister on or before the person’s filing-due date for the person’s 
taxation year that includes the day on which the amending legislation is assented to. 


Technical Notes: Under amended subsection 233.2(4), reporting will generally be 
required for a taxation year of a person if the person is a “contributor”, “connected 
contributor” or “resident contributor” to a trust that is non-resident at a “specified 
time” in the taxation year, of the trust, that ends in that taxation year of the taxpayer. 
Because of amended subsection 233.2(2), the expressions “contributor”, “contribu- 
tion”, “connected contributor’, “resident contributor’ and “specified time” generally 
carry the same meaning as in new section 94 (including by reference to deeming 
rules such as, for example, 94(12) and (13)), with most of the same exceptions for 
“arm's length transfers” contained in the definition of that expression in subsection 
94(1). However, the exception in that definition against transfers of “restricted pro- 
perty” (as defined in subsection 94(1)) is extended to apply to most transfers de- 
scribed in paragraph 94(2)(g) (unless the transfer involves. generally, an issuance of 
a unit or share from a mutual fund trust, a mutual fund corporation or a corporation 
other than a closely-held corporation, as the case may be), with the result that such 
transfers do not give rise to an exception to the obligations for reporting under sub- 
section 233.2(4). [t should be noted that amended subsection 233.2(2) also applies 
for the purpose of new paragraph 233.5(c.1). 


New subparagraph 233.2(4)(c)(ii) sets out a list of persons for whom reporting obli- 
gations are not imposed. This list is consistent with the list of beneficiaries who are 
not treated as “specified beneficiaries” under the existing rules in section 233.2, 


Amended subsection 233.2(4) also exempts contributors from filing information re- 
turns with regard to trusts described in paragraphs (c) to (h) of the new definition 
“exempt foreign trust” in subsection 94(1). For more information in this regard, see 
the commentary on that definition, : 


Related Provisions: 94(7)(b) [proposed] — Limitation on person’s liability for 
trust's tax when return filed: 162(10), (10.1) — Penalty for failure to ‘file: 
163(2.4)(b) — Minimum $24,000 penalty for false statement or omission: 220(2:1) — 
Waiver of filing requirement; 220(3) — Extension of time to file return; 233.2(2) — 
Presence of non-arm’s length indicators; 233.2(4,1) — Similar arrangements; 
233.2(5) — Election to use other person’s information return: 233 5(8)— Requirement 
to file return re foreign property; 233.5 — Due diligence exception; 233.6(2)(b) — No 
return required on distribution from trusts where return required under 233.2; 233.7 — 
No requirement to file in first year of immigration; 248(25.1) — Transfer to non-resi- 
dent bare trust. 
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Forms: T1141: Information return re transfers or loans to a non-resident trust. 
Proposed Addition — 233.2(4.1) 


(4.1) Similar arrangements — In this section and sections 162, 
163 and 233.5, a person’s obligations under subsection (4) (except 
to the extent that they are waived in writing by the Minister) are to 
be determined as if a transfer or loan were a contribution to which 
paragraph (4)(b) applied, an arrangement or entity were a non-res- 
ident trust throughout the calendar year that includes the time re- 
ferred to in paragraph (a) and that calendar year were a taxation 
year of the arrangement or entity, if _ 


(a) the person at any time, directly or indirectly, transferred or 
loaned the property to be held 


(i) under the arrangement and the arrangement is governed 
by laws that are not laws of Canada or a province, or 

(ii) by the entity and the entity is a non-resident entity (as 
defined by subsection 94.1(1)); . 2 


(b) the transfer or loan is not an arm’s length transfer: 


(c) the transfer or loan is not solely in exchange for property 
that would be described in paragraphs (a) to (i) of the defini- 
tion “specified foreign property” in subsection 233.3(1) if that 
definition were read without reference to paragraphs @) to (q); 


(d) the arrangement or entity is not a trust in respect of which 
the person would, if this Act were read without reference to 
this subsection, be required to file an information return for a 
taxation year that includes that time; and 


(e) the arrangement or entity is, for a taxation year or fiscal 
period of the arrangement or entity that includes that time, not 


(i) an exempt foreign trust, 


(ii) a foreign affiliate in respect of which the person is a 
reporting entity (within the meaning assigned by subsection 
233.4(1)), or - 


(iii) an exempt trust. 


Application: The July 18. 2005 draft legislation (Part | — NRTs and FIEs), subsec. 
40(3), will add subsec. 233.2(4.1), applicable on the same basis as the repeal of sub- 
sec, 233.2). ; 


Technical Notes: New subsection 94(3) provides that, where a non-resident trust 
has a resident contributor or resident beneficiary at the end of the trust’s taxation 
year, the trust is generally taxed on its income in Canada for the year as if the trust 
were resident in Canada, However, the deeming provisions in subsection 94(3) apply 
only to arrangements that are considered to be trusts for Canadian income tax pur- 
poses. In some cases, there may be doubt as to whether a given arrangement is a trust 
for Canadian income tax purposes. 


New subsection 233.2(4.1), in combination with subsection 233.2(4), imposes a fil- 
ing obligation on contributors to certain entities or arrangements in respect of which 
reporting is not otherwise required. One of the key objectives of subsection 
233.2(4.1) is to ensure that claims that section 94 does not apply can be reviewed by 
the CCRA. 


More specifically, new subsection 233.2(4.1) applies where property has, directly or 
indirectly, been transferred or loaned by a person to be held 


* under an arrangement governed by laws that are not laws of Canada or a prov- 
ince, or 


¢ by a non-resident entity (as defined in subsection 94.1(1)). 


The person must, where certain additional conditions are satisfied, file the informa- 
fon return referred to in amended subsection 233.2(4). 


New subsection 233.2(4.1) provides that, except as the Minister of National Revenue 
otherwise permits in writing, the person has obligations under amended subsection 
233.2(4) if all of the following conditions are satisfied: 


* the transfer or loan is not an arm’s length transfer (within the meaning that 
would be assigned by the definition “arm's length transfer” in subsection 94(1) 
as amended by subsection 233.2(2)): 


the transfer or loan is not solely in exchange for property that would be described 
i paragraphs (a) to (i) of the definition “specified foreign property” in subsec- 
tion 233.3(1) if that definition were read without reference to paragraphs (j) to 
(q) of that definition; 


the entity or arrangement is not a trust in respect of which the person would. 
without reference to subsection 233.2(4.1) and the explicit exemptions for filing 
returns contained in subsection 233.2(4), be required to file an information return ~ 
for a taxation year that includes that time; and 
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+ the entity or arrangement is, for a taxation — or fiscal ibe that includes that 
time, not 


(i) an exempt foreign trust (as defined in subsection 94(1)), 


(ii) foreign affiliate in respect of which the person is a a entity (as 
defined in subsection 233.4(1)), or : 


(ii) an oe trust (as defined in subsection 233. 21), 
Where the above | oni 


satisfied, the person’s Obligations under subsection : 
are determined as tf: | 


contribution to which paragraph 233. 21A\(a) applied: 


. tie ae or arrangement were a trust not resident in Canada a the eal 
endar year that includes the time of the transfer or loan; and — 


* the taxation year of the entity or arrangement were that calendet year. 


(5) Joint filing — Where information returns in respect of a trust’s 
taxation year would, but for this subsection, be required to be filed 
under subsection (4) by a particular person and another person, and 
the particular person identifies the other person in an election filed 
in writing with the Minister, for the purposes of applying this Act to 
the particular person 


(a) the information return filed by the other person shall be 
treated as if it had been filed by the particular person; 


(b) the information required to be provided with the return by 
the particular person shall be deemed to be the information re- 
quired to be provided by the other person with the return, 


(c) the day on or before which the return is required to be filed 
by the particular person is deemed to be the later of the day on 
or before which 


(i) the return would, but for this subsection, have been re- 
quired to have been filed by the particular person, and 


(ii) the return is required to have been filed by the other per- 
son; and 


(d) each act and omission of the other person in respect of the 
return is deemed to be an act or omission of the particular 
person. 


History [s. 233.2]: Subpara. (b)(iv) of the definition “exempi trust” in subsec. 
233.2(1) amended by 1998, c. 19, subsec. 232(1), applicable to returns in respect of 
trusts’ taxation years that begin after 1995. Subpara. (b)(iv) of the definition formerly 
read: 


(iv) is maintained primarily for the benefit of non-resident individuals; or 


The portion of para. (b) of the definition “specified foreign trust” in subsec. 233.2(1) 
before subpara. (ii) and para. 233.2(4)(c), amended by the said c. 19, subsecs. 232(2), 
(3), applicable after November 1997. The portion of para. (b) of the definition “‘speci- 
fied foreign trust” before subpara. (ii) and para. 233.2(4)(c) formerly read: 
(b) at that time the terms of the trust 
(i) permit persons (other than persons described in any of subparagraphs 
(a)(i) to (viii) of the definition “specified beneficiary’) to be added as bene- 
ficiaries under the trust after that time who are not beneficially interested in 
the trust at that time and who may be resident in Canada at the time of being 
so added, or 


(c) unless paragraph (b) of the definition “specified foreign trust” in subsection 
(1) applies, a non-arm’s length indicator applied to the trust at the end of the 
trust’s year with respect to the transfer or loan, 


S. 233.2 added by 1997, c. 25, s. 69, applicable to returns in respect of trusts’ taxation 
years that begin after 1995, except that such a return in respect of a taxation year that 
ends in 1996, 1997 or 1998 is required to be filed on or before the later of 

(a) April 30, 1998, and 

(b) the day on or before which the return is otherwise required to be filed. 
Definitions [s. 233.2]: “amount” — 248(1); “arm’s length” —251(1); “aunt” — 
252(2)(e); “beneficially interested” Ames “calendar year” — Interpretation Act 
37(1)(a); “Canada” — 255; “controlled foreign affiliate” — 94.1(2)(h), 95(1), 248(1); 
“corporation” — 248(1), Interpretation Act 35(1); “exempt foreign trust” — 94(1); 
“exempt trust” — 233.2(1); “employee” — aac) ; “employees profit sharing plan” — 
144(1), 248(1); “filing: -due date” — 2a) “foreign retirement arrangement” a 


248(1), Reg. 6803; “individual” — 248(1) “mutual fund corporation” — 131(8), (8.1), 
248(1); “Minister” — 248(1); “mutual fund trust” — 132(6)-(7), 132.2(1)( q) {to be re- 
pealed], 132.2(3)(n) [draft], 248(1); “nephew”, “niece” — 252(2)(g);_ “non-arm’s 
length indicator” — 233.2(2); “non-resident” — 248(1); PS SaReRe Ua invest- 
ment corporation” — 133(8), 248(1) “person”, “pres scribed” — 248(1 ; “prescribed 


‘registered investment” — 108 4(1), 248(1); 


rate” — Reg. 4301; “property” — 248(1); ° 
‘series’ — 248(10); “specified bene- 


“related” — 251(2); “resident in Canada” — 250; ° 


S. 233.3(1) spe 


ficiary”, “specified foreign trust” — 233.2(1); “taxation year” — 249; “transferor” — 
233.2(4)(a); “trust” — 104(1), 248(1), (3); “trust’s year” — 233.2(4)(a); “uncle” — 
252(2)(e); “writing” — Interpretation Act 35(1). 


233.3 [Reporting foreign property] — (1) Definitions — The 
definitions in this subsection apply in this section. 


“reporting entity” for a taxation year or fiscal period means a 
specified Canadian entity for the year or period where, at any time 
(other than a time when the entity is non-resident) in the year or 
period, the total of all amounts each of which is the cost amount to 
the entity of a specified foreign property of the entity exceeds 
$100,000. 


Related Provisions: 233.6(2)(c) — No return required on distribution from certain 
trusts to reporting entity. 


“specified Canadian entity” for a taxation year or fiscal period 
means 


(a) a taxpayer resident in Canada in the year that is not 
(i) a mutual fund corporation, 
(ii) a non-resident-owned investment corporation, 


(iii) a person (other than a trust) all of whose taxable income 
for the year is exempt from tax under Part I, 


(iv) a trust all of the taxable income of which for the year is 
exempt from tax under Part I, 


(v) a mutual fund trust, 


(vi) a trust described in any of paragraphs (a) to (e.1) of the 
definition “trust” in subsection 108(1), 


(vii) a registered investment, nor 


(viii) a trust in which all persons beneficially interested are 
persons described in subparagraphs (i) to (vii); and 


(b) a partnership (other than a partnership all the members of 
which are taxpayers referred to in any of subparagraphs (a)(1) to 
(viii)) where the total of all amounts, each of which is a share of 
the partnership’s income or loss for the period of a non-resident 
member, is less than 90% of the income or loss of the partner- 
ship for the period, and, where the income and loss of the part- 
nership are nil for the period, the income of the partnership for 
the period is deemed to be $1,000,000 for the purpose of deter- 
mining a member’s share of the partnership’s income for the 
purpose of this paragraph. 

Related Provisions: 94(1)(c)(i) [to be repealed], 94(3)(a)(vi) [proposed] — Certain 

trusts deemed resident in Gna 248(25) — Meaning of “beneficially interested”. 


“specified foreign property” of a person or partnership means any 
property of the person or the partnership that is 


(a) funds or intangible property which are situated, deposited or 
held outside Canada, 


(b) tangible property situated outside Canada, 


oposed Amendment — 233.3(1)“specified foreign 
_ property”(a), (b) 

Appl ation: The July 18, 2005 draft legislation (Part 3 — bijutatiom), subsec. 
277(1), will amend paras. (a) and (b) of the definition “specified foreign property” in 
subsec. 233.3(1) by substituting “intangible property, or for civil law incorporeal pro- 
perty, situated” for “intangible property which are situated” in para. (a), and ° ‘tangible 
property, or for civil law corporeal property,” for “tangible property” in para. (b), to 
come into force on Royal Assent. 


Technical Notes: See under 12(4). 


(c) a share of the capital stock of a non-resident corporation, 


(d) an interest in a non-resident trust or a trust that, but for sec- 
tion 94, would be a non-resident trust for the purpose of this 
section, 


Proposed Amendment — 233.3(1)“specified foreign 
property” (d) 
(d) an interest in a non-resident trust, 


Application: The July 18, 2005 draft legislation (Part | — NRTs and FIEs), subsec. 
41(4), will amend para. (d) of the definition “specified foreign property” in subsec. 


1427 


S. 233.3(1) spe 


233.3(1) to read as above, applicable to returns in respect of trust taxation years that 
begin after 2002. and to returns in respect of trust taxation years that begin 
(a) after 2000, if the return relates to a trust that makes a valid election under 
para. (a) of the Application of the amendment to s. 94; and . 
(b) after 2001, if the return relates to a trust that makes a valid election under 
para. (a) or (6) of the Application of the amendment to's. 94. vee 
Technical Notes: Section 233.3 provides reporting requirements in respect of 
foreign property. In general terms, it provides that certain taxpayers resident in Can- 
ada and certain’ partnerships must file an information return with respect to their 
“specified foreign property” if the total cost amount of such property exceeds — 
$100,000. For this purpose. “specified foreign property” (as defined in subsection 
233.3(1)) includes an interest in a non-resident trust or a trust that would be non- 
resident were it not for section 94. It does not include an interest in a non-resident 
trust that was not acquired for consideration by the person or partnership. . - 
Paragraph (d) of the definition “specified foreign property” is amended by eliminat- 
ing the reference to section 94. Under new subparagraph 94(3)(a)(vi), a trust is 
deemed to be resident in Canada only for the purpose of determining its obligation to” 
file a return under section 233.3. As a result, the trust will be treated as a specified 
Canadian entity and reporting entity for purposes of section 233.3. In respect of the 
obligations of a person or partnership that has an interest in the trust, paragraph 
94(3)(a) does not apply to deem the trust to be resident in Canada. This amendment 
is consequential on amendments to section 94. As a result, an interest in a trust, oth- 
erwise deemed to be resident in Canada will be considered a specified foreign pro- 
perty, unless otherwise expressly excluded. ; 


Proposed Addition — 233.3(1)“specified foreign 
property ”(d.1) 2 ae 

(d.1) an interest in an insurance policy that is deemed by sub- 

section 94.2(11) to be a participating interest in a non-resident 

entity, : oy 
Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), subsec. 
41(5), will add para. (d.1) to the definition “specified foreign property” in subsec. 
233.3(1), applicable to returns for taxation years that begin after 2002. S 
Technica! Notes: Paragraph (d.1) of the definition is introduced so that specified 
foreign property includes an interest in an insurance policy issued by a non-resident 
insurer, if the mark-to-market regime in section 94.2 applies in respect of the interest. 
New paragraph (d.1) of the definition applies to returns for taxation years that begin 


after 2002. For further information in this regard, see the commentary on new sub- 
section 94.2(11). 


(€) an interest in a partnership that owns or holds specified for- 
eign property, 

(f) an interest in, or right with respect to, an entity that is non- 
resident, 


g) indebtedness owed by a non-resident person, 


(h) an interest in or right, under a contract, in equity or other- 
wise, either immediately or in the future and either absolutely or 
contingently, to any property (other than any property owned by 
a corporation or trust that is not the person) that is specified for- 
eign property, and 

Proposed Amendment — 233.3(1)“specified foreign 


property”(h) — 
(h) an interest in, or for civil law a right in, or a right — under 
a contract in equity or otherwise either immediately or in the 
future and either absolutely or contingently — to, any property 
(other than any property owned by a corporation or trust that is 
not the person) that is specified foreign property, and 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 


277(2), will amend para. (h) of the definition “specified foreign property” in subsec, 
233.3(1) to read as above, to come into force on Royal Assent. : 


Technicai Notes: See under 12(4). 


(i) property that, under the terms or conditions thereof or any 
agreement relating thereto, is convertible into, is exchangeable 
for or confers a right to acquire, property that is specified for- 
eign property, 

but does not include 


(j) property that is used or held exclusively in the course of car- 
rying on an active business of the person or partnership (deter- 
mined as if the person or partnership were a corporation resident 
in Canada), 


Income Tax Act 


(k) a share of the capital stock or indebtedness of a non-resident 
corporation that is a foreign affiliate of the person or partnership 
for the purpose of section 233.4, 


(1) an interest in, or indebtedness of, a non-resident trust that is a 
foreign affiliate of the person or partnership for the purpose of 
section 233.4, 

Proposed Repeal — 233.3(1)“specified foreign 


Application: The July 18, 2005 draft legislation (Part | — NRTs and FIEs), subsec. 
41(6), will repeal para. (@) of the definition “specified foreign property” in subsec. 


233.3(1), applicable on the same basis as the amendment to para. (d). 


Technical Notes: Paragraph (1) of the definition is repealed to eliminate a reference 


to trusts that are treated as foreign affiliates. This reference is no longer necessary 

light of new subsection 94(1), under which non-resident trusts are no longer treate 

foreign affiliates. | ee : —. oo 
(m) an interest in a non-resident trust that was not acquired for 
consideration by either the person or partnership or a person re- 
lated to the person or partnership, . 


(n) an interest in a trust described in paragraph (a) or (b) of the 
definition “exempt trust” in subsection 233.2(1), 


(©) an interest in a partnership that is a specified Canadian 
entity, 


(0.1) a right with respect to, or indebtedness of, an authorized 
foreign bank that is issued by, and payable or otherwise enforce- 
able at, a branch in Canada of the bank. 


(p) personal-use property of the person or partnership, and 


(q) an interest in or right to acquire a property that is described 
in any of paragraphs (j) to (p). 


Proposed Amendment — 233.3(1)“specified foreign — 
33 Lata SY 
, piopey a) 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
277(3), will amend para. (q) of the definition “specified foreign property” in subsec. 
233.3(1) by substituting “an interest in, or for civil law a right in, or a right to acquire,” 
for “an interest in or right to acquire”, to come into force on R 


yal Assent. 
Technical Notes: See under 12(4), _ : . 


Related Provisions: 94.2(10)(a), (c) — Treatment of foreign insurance policies. 


(2) Application to members of partnerships — For the pur- 
pose of this section, a person who is a member of a partnership that 
is a member of another partnership 


(a) is deemed to be a member of the other partnership; and 


(b) the person’s share of the income or loss of the other partner- 
ship is deemed to be equal to the amount of that income or loss 
to which the person is directly or indirectly entitled. 


(3) Returns respecting foreign property — A reporting entity 
for a taxation year or fiscal period shall file with the Minister for 
the year or period a return in prescribed form on or before the day 
that is 
(a) where the entity is a partnership, the day on or before which 
a return is required by section 229 of the Income Tax Regula- 
tions to be filed in respect of the fiscal period of the partnership 
or would be required to be so filed if that section applied to the 
partnership; and 


(b) where the entity is not a partnership, the entity’s filing-due 
date for the year. 


Related Provisions: 94(1)(c)(i) [to be repealed], 94(3)(a)(vi) [proposed] — Applica- 
tion to trust deemed resident in Canada; 94.1(2)(p)(r), 94.2(2)(d) — Effect of failing 
to provide information re foreign investment entity; 162(7), (10), (10.1) — Penalty for 
failure fo file; 163(2.4)(c) — Minimum $24,000 penalty for false statement or omis- 
sion; 220(2.1) — Waiver of filing requirement; 220(3) — Extension of time to file re- 
turn; 233(2) — Demand for return by partnership; 233.2(4) — Requirement to file re- 


turn Te transfers to foreign trusts; 233.7 —No requirement to file in first year of 
immigration, 


Forms: T1 General income tax return; T1135: Foreign income verification statement. 


History [s. 233.3]: Para. (0.1) added to the definition “specified foreign property” in 
subsec. 233.3(1) by 2001,-c. 17, s. 184, applicable after June 27, 1999. 
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S. 233.3 added by 1997, c. 25, s. 69, applicable (as amended by 1999, c. 22, s. 91, 
deemed to have come into force on April 25, 1997) to returns for taxation years and 
fiscal periods that begin after 1997, except that such a return for a taxation year or 
fiscal period that ends in 1998 is required to be filed on or before the later of 


(a) April 30, 1999, and 
(b) the day on or before which the return is otherwise required to be filed. 


Definitions [s. 233.3]: “active business”, “amount”, “authorized foreign bank”, 
“bank” — 248(1); “beneficially interested’ — 248(25); “Canada’’ — 255, Interpreta- 
tion Act 35(1); “corporation” — 248(1), Interpretation Act 35(1); “corporeal pro- 
perty’”” — Quebec Civil Code art. 899, 906; “cost amount”, “filing-due date” — 248(1); 
“fiscal period” — 249.1; “foreign affiliate’” — 95(1), 248(1); “incorporeal property’ — 
Quebec Civil Code art. 899, 906; “insurance policy”, “Minister” — 248(1); “mutual 
fund corporation” — 131(8), 248(1); “mutual fund trust’ — 132(6)-(7), 248(1); “non- 
resident” — 248(1); “non-resident-owned investment corporation” — 133(8), 248(1); 


“participating interest” — 94.1(1), 94.1(2)(s), 248(1); “person” — 248(1); “personal- 
use property” — 54, 248(1); “prescribed”, * “registered invest- 
ment” — 204.4(1), 248(1); “related” — 251(2)-(6); “reporting entity” — 233.3(1); 


“resident in Canada” — 94(1)(c)(i) [to be repealed], 94(3)(a)(vi) [proposed], 250; 
“share” — 248(1); “specified Canadian entity”, “specified foreign property” — 
233.3(1); “taxable income” — 248(1); “taxation year’ — 249; “taxpayer” — 248(1); 
“trust” — 104(1), 248(1), (3). 


233.4 [Reporting foreign affiliates] (1) Reporting en- 
tity — For the purpose of this section, “reporting entity” for a taxa- 
tion year or fiscal period means 


(a) a taxpayer resident in Canada (other than a taxpayer all of 
whose taxable income for the year is exempt from tax under Part 
I) of which a non-resident corporation is a foreign SILINer at 
any time in the year; 


(b) a taxpayer resident in Canada (other than a taxpayer all of 
whose taxable income for the year is exempt from tax under Part 
I) of which a non-resident trust is a foreign affiliate at any time 
in the year; and 


Proposed Repeal — 233.4(1)(b) 


Application: The July 18, 2005 draft legislation (Part | — NRTs and FIEs), “subsec. 
42(1), will repeal para. 233.4(1)(b), applicable to taxation years and fiscal periods that 
begin after 2002, and to taxation years and fiscal periods that begin — : 


(a) after 2000, if the taxation year or fiscal period relates to a trust ‘the taxation year 
_ of which begins in 2001 or 2002 and the trust makes a valid election under pata. 
(a) of the Application of the amendment to s. 94; and | 


axation year 
nder ara. (a) 0 or (b) 


ee 


|  (b) after 2001, if the taxation year or fiscal period rel 
_ of which begins in 2002 and the trust makes a valid ¢ 
of the Application of the amendment to s. 94. 


Technical Notes: Section 233.4 provides reporting requirements i in ‘respect of foreign 
affiliates. In general terms, it provides that taxpayers resident in. Canada (or certain 
partnerships) of which a non-resident corporation or non- -resident trust is 2 foreign af- 
filiate must file an information return in respéct of the affiliate. 


Subsections be Ad) and (2) are amended to eliminate references to foreign affiliates 
that are non-resident trusts. These references are no longer necessary in light of new 
subsection 94(1), under which non-resident trusts are no. = Lense as foreign 
affiliates. : LS 


(c) a partnership 

(i) where the total of all amounts, each of which is a share of 
the partnership’s income or loss for the period of a non-resi- 
dent member, is less than 90% of the income or loss of the 
partnership for the period, and, where the income and loss of 
the partnership are nil for the period, the income of the part- 
nership for the period is deemed to be $1,000,000 for the 
purpose of determining a member’s share of the partnership’s 
income for the purpose of this subparagraph, and 


(ii) of which a non-resident corporation or trust is a foreign 
affiliate of which4? at any time in the fiscal period. 


Proposed Amendment — 233.4(1)(¢)(ii) ~ 
(ii) of which a non-resident corporation is a foreign affiliate 
at any time in the fiscal period. 


Application: The July 18, 2005 draft legislation (Part | — NRTs and FIEs), subsec. 
42(2), will amend subpara. 233.4(1)(c)(ii) to read as above, applicable on the same 
basis as the repeal of para, 233.4(1)(b). 


49 5i-. Will be fixed by Proposed Amendment. 


S. 233.5 


Technical Notes: See under 233.4(1)(b). 


Related Provisions: 94(1)(c)(i) [to be repealed], 94(3 
trusts deemed resident in Canada. 


)(a)(vi) [proposed] — Certain 


(2) Rules of application — For the purpose of this section, in 
determining whether a non-resident corporation or trust is a foreign 
affiliate or a controlled foreign affiliate of a taxpayer resident in 
Canada or of a partnership 


Proposed Amendment 258. 4(2) opening words 


(2) Rules of application — For the purpose of this section, in 
determining whether a non-resident corporation is a foreign affili- 
ate or a controlled eee affiliate of a. pe resident in Can- 
ada or of a partnership _ 

Application: The July 18, 2005 draft legislation (Part | —- NRTs and FIEs), subsec. 


42(3), will amend the opening words of subsec. 233.4(2) to read as above, applicable 
on the same basis as the repeal of para. 233. MNP) 


Technical Notes: See under 233.4( 1)(b). 


(a) paragraph (b) of the definition oe percentage” in subsec- 
tion 95(4) shall be read as if the reference to “any corporation” 
were a reference to “any corporation other than a corporation 
resident in Canada”; 


(b) the definitions “direct equity percentage” and “equity per- 
centage” in subsection 95(4) shall be read as if a partnership 
were a person; and 


(c) the definitions “controlled foreign affiliate” and “foreign af- 
filiate” in subsection 95(1) shall be read as if a partnership were 
a taxpayer resident in Canada. 


Related Provisions: 94(1)(d) — Trust deemed to be controlled foreign affiliate. 


(3) Application to members of partnerships — For the pur- 
pose of this section, a person who is a member of a partnership that 
is a member of another partnership 


(a) is deemed to be a member of the other partnership; and 


(b) the person’s share of the income or loss of the other partner- 
ship is deemed to be equal to the amount of that income or loss 
to which the person is directly or indirectly entitled. 


Related Provisions: 162(7), (10), (10.1) — Penalty for failure to file. 


(4) Returns respecting foreign affiliates — A reporting entity 
for a taxation year or fiscal period shall file with the Minister for 
the year or period a return in prescribed form in respect of each 
foreign affiliate of the entity in the year or period within 15 months 
after the end of the year or period. 

Related Provisions: 162(10), (10.1) — Penalty for failure to file; 163(2.4)(d) — 
Minimum $24,000 penalty for false statement or omission; 220(2.1) — Waiver of fil- 
ing requirement; 220(3) — Extension of time to file return; 233(2) — Demand for re- 
turn by partnership; 233.6(2)(d) — No return required on distribution from trust where 
return required under 233.4; 233.7——No requirement to file in first year of 
immigration. 

Forms: T1134-A: Information return re foreign affiliates that are not controlled for- 
eign affiliates; T1134+B: Information return re controlled foreign affiliates. 


History [s. 233.4]: S. 233.4 added by 1997, c. 25, s. 69, applicable to returns for 
taxation years and fiscal periods that begin after 1995, except that such a return for a 
taxation year or fiscal period that ends in 1996, 1997 or 1998 is required to be filed on 
or before the later of 

(a) June 30, 1998, and 

(b) the day on or before which the return is otherwise required to be filed. 
Definitions [s. 233.4]: ‘amount’ — 248(1); “Canada” — 255; “controlled foreign 
affiliate” — 94.1(2)(h), 95(1), 248(1); “corporation” — 94(1)(d), 248(1), Interpretation 
Act 35(1); “filing-due date’ — 248(1); “fiscal period” — 249.1; “foreign affiliate” — 
95(1), 233.4(2), 248(1); “non-resident” — 248(1); “person” — 248(1); “reporting en- 
tity’ — 233.4(1); “resident in Canada” — 94(1)(c)(i) [to be gg 94(3)(a)(vi) 
[proposed], 250; “taxation year” — 249; “trust” — 104(1), 248(1), ( 


233.5 Due diligence exception — The information required in a 
return filed under section 233.2 or 233.4 does not include informa- 
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tion that is not available, on the day on which the return is filed, to 
the person or partnership required to file the return where 


(a) there is a reasonable disclosure in the return of the unavaila- 
bility of the information; 


(b) before that day, the person or partnership exercised due dili- 
gence in attempting to obtain the information; 


(c) if 
(i) the return is required to be filed under section 233.2, or 


(ii) the return is required to be filed under section 233.4 by a 
person or partnership in respect of a corporation that is a con- 
trolled foreign affiliate, for the purpose of that section, of the 
person or partnership, 


it was reasonable to expect, at the time of each transaction, if 
any, entered into by the person or partnership after March 5, 
1996 that gives rise to the requirement to file the return or that 
affects the information to be reported in the return, that suffi- 
cient information would be available to the person or partnership 
to comply with that section; and 

_ Proposed Amendment — 233.5(c), (c.1), (c.2) 
(c) if the return is required to be filed under section 233.2 in 
respect of a trust, at the time of each transaction, f any, 
tered into by the person or partnership after March 5, 1996 and 
before June 23, 2000 that gave rise to the requirement to file a 
return for a taxation year of the trust that began before 2003 or 
that affects the information to be reported in the return, it was 
reasonable to expect that sufficient information would be 
available to the person or partnership to comply with section 
233.2 in respect of each taxation year of the trust that began 
before 2003; _ — _ 
(c.1) if the return is required to be filed under section 233.2, at 
the time of each contribution (determined with reference to 
subsection 233.2(2)) made by the person or partnership after. 
June 22, 2000 that gives rise to the requirement to file the re- 
turn or that affects the information to be reported in the return, 
it was reasonable to expect that sufficient information would 
be available to the person or partnership to comply with sec- 
tion 233.2; ee | _ 


(c.2) if the return is required to be filed under section 233.4 by _ 


a person or partnership in respect of a corporation that is a con- 
trolled foreign affiliate for the purpose of that section of the 
person or partnership, at the time of each transaction, if any, 
entered into by the person or partnership after March 5, 1996 — 
that gives rise to the requirement to file the return or that af-_ 
fects the information to be reported in the return, it was reason- 
able to expect that sufficient information would be available to 
the person or partnership to comply with section 233.4; and 
Application: The July 18, 2005 draft legislation (Part | —- NRTs and FIEs), s. 43, 
will amend para. 233.5(c) to read as above, and add paras. (c.1) and (c. applicable 
to returns in respect of taxation years that begin after 2002, and to taxation years that 
begin =.  . o 
in 2001 or 2002. if the trust makes a valid election under para. (a) of the Applica- 
tion of the amendment to s. 94, in which case s. 233.5 shall be read, in respect of 
the trust, without reference to para. 233.5(c); and . / 
(b) in 2002, if the trust makes a valid election under para. (a) or (b 
cation of the amendment to s. 94, in which case s. 233.5 shall be read 
of the trust, without reference to para. 233.5(c). 
Technical Notes: Section 233.5 provides that, where specified conditions set out in 
paragraphs 233.5(a) to (d) are met, information required in a return filed under sec- 
tion 233.2 or 233.4 does not include information that is not available to the person or 
partnership required to file the return, In the case of a return required to be filed by a 
person or partnership under section 233.2, paragraph 233.5(c) provides that it must 
be reasonable for the person or partnership to expect, at the time of each transaction — 
entered into by the person or partnership after March 5, 1996 that either gives rise to 
the requirement to file the return or that affects the information to be reported in the 
return, that sufficient information would be available to the person or partnership to 
comply with section 233.2. 


, in respect 


Paragraph 233.5(c) is amended so that it applies only in connection with transactions - 


entered into before June 23, 2000 that gave rise to the requirement to file a return for 
a taxation year of the trust that began before 2003. In connection with trust returns 
required to be filed for trust taxation years that began before 2003, it must be reason- 


: the Appli- . 


: without reference to paragraph 7 : a 
(d) if the information subsequently becomes available to the per- 
son or partnership, it is filed with the Minister not more than 90 


days after it becomes so available. 
Related Provisions: 233.2(4.1) — Foreign arrangements similar to trusts. 


History [s. 233.5]: S. 233.5 added by 1997, c. 25, s. 69, applicable to returns required 
to be filed on or before a day that is after April 29, 1998. 


Definitions [s. 233.5]: “corporation” — 248(1), Interpretation Act 35(1); “controlled 


foreign affiliate’ —94.1(2)(h), 95(1), 248(1); “Minister” — 248(1): “person” — 
248(1). 


233.6 (1) Returns respecting distributions from non- 
resident trusts — Where a specified Canadian entity (as defined 
by subsection 233.3(1)) for a taxation year or fiscal period receives 
a distribution of property from, or is indebted to, a non-resident 
trust (other than a trust that was an excluded trust in respect of the 
year or period of the entity or an estate that arose on and as a conse- 
quence of the death of an individual) in the year or period and the 
entity is beneficially interested in the trust at any time in the year or 
period, the entity shall file with the Minister for the year or period a 
return in prescribed form on or before the day that is 


(a) where the entity is a partnership, the day on or before which 
a return is required by section 229 of the Income Tax Regula- 
tions to be filed in respect of the fiscal period of the partnership 
or would be required to be so filed if that section applied to the 
partnership; and 


(b) where the entity is not a partnership, the entity’s filing-due 
date for the year. 
Related Provisions: 162(7) — Penalty for failure to file; 163(2.4)(e) — Minimum 
$2,500 penalty for false statement or omission: 220(2.1) — Waiver of filing require- 
ment; 220(3) — Extension of time to file return: 233.6(2) — Meaning of “excluded 
trust”; 233.7 —No requirement to file in first year of immigration; 248(25) — Ex- 
tended meaning of “beneficially interested”. 


Forms: T1142: Information return re distributions from and indebtedness to a non- 
resident trust. 


(2) Excluded trust defined — For the purpose of subsection (1), 
an excluded trust in respect of the taxation year or fiscal period of 
an entity means 


(a) a trust described in paragraph (a) or (b) of the definition “ex- 
empt trust” in subsection 233.2(1) throughout the portion of the 
year or period during which the trust was extant; 


(b) a trust in respect of which the entity is required by section 
233.2 to file a return in respect of each taxation year of the trust 
that ends in the entity’s year; 


(c) a trust an interest in which is at any time in the year or period 
specified foreign property (as defined by subsection 233.3(1)) of 
the entity, where the entity is a reporting entity (as defined by 
subsection 233.3(1)) for the year or period; and 
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(d) a trust in respect of which the entity is required by section 
233.4 to file a return for the year or period. 
Related Provisions [subsec. 233.6(2)]: 233(1)—-Demand ‘for return by 
partnership. 


History [s. 233.6]: S. 233.6 added by 1997, c. 25, s. 69, applicable (as amended by 
1999, c. 22, s. 91, deemed to have come into force on April 25, 1997) to returns for 
taxation years and fiscal periods that begin after 1995, except that 


(a) such a return for a taxation year or fiscal period that ended in 1996, 1997 or 
1998 is required to be filed on or before the later of 


(i) April 30, 1998, and 
(11) the day on or before which the return is otherwise required to be filed; 


(b) for taxation years and fiscal periods that began before 1998, subsec. 233.6(2) 
shall be read without reference to para. 233.6(2)(c); and 


(c) for returns for taxation years and fiscal periods that began after 1995 and before 
1998, the reference to “specified Canadian entity” in subsec. 233.6(1) shall have 
the meaning that would be assigned to that expression by subsec. 233,3(1) if it 
applied for those returns. 


Definitions [s. 233.6]: “beneficially interested” — 248(25); “consequence of the 
death” — 248(8); “excluded trust” — 233.6(2). 


233.7 Exception for first-year residents — Notwithstanding 
sections 233.2, 233.3, 233.4 and 233.6, a person who, but for this 
section, would be required under any of those sections to file an 
information return for a taxation year, is not required to file the re- 
turn if the person is an individual (other than a trust) who first be- 
came resident in Canada in the year. 


History [s. 233.7]: S. 233.7 added by 1997, c. 25, s. 69, applicable to returns required 
to be filed on or before a day that is after April 29, 1998. 


Definitions [s. 233.7]: “individual”, “person” — 248(1); “resident in Canada” — 
250; “taxation year” — 249; “trust” — 104(1), 248(1), (3). 


234. (1) Ownership certificates — Before a bearer coupon or 
warrant representing either interest or dividends payable by any 
debtor or cheque representing dividends or interest payable by a 
non-resident debtor is negotiated by or on behalf of a resident of 
Canada, there shall be completed by or on behalf of the resident an 
ownership certificate in prescribed form. 

Related Provisions: 162(4) — Failure to complete ownership certificate. 


Forms: NR601: Non-resident ownership certificate — withholding tax; NR602: Non- 
resident ownership certificate — no withholding tax; T600: Ownership certificate; 
T600B: Ownership certificate. 


(2) ldem — An ownership certificate completed pursuant to sub- 
section (1) shall be delivered in such manner, at such time and at 
such place as may be prescribed. 

Regulations: 207 (prescribed time). 


Forms: NR601: Non-resident ownership certificate — withholding tax; NR602: Non- 
resident ownership certificate — no withholding tax. 


(3) Idem — The operation of this section may be extended by regu- 
lation to bearer coupons or warrants negotiated by or on behalf of 
non-resident persons. 


(4)-(6) [Repealed under former Act] 


Definitions [s. 234]: “amount”, “dividend”, “individual”, “non-resident”, “person”, 
“prescribed”, “regulation” — 248(1); “resident of Canada” — 94(3)(a)(viii), 250; 
“trust” — 104(1), 248(1), (3). 


234.1 [Repealed under former Act] 


235. Penalty for failing to file corporate returns [large cor- 
porations] — Every large corporation (within the meaning as- 
signed by subsection 225.1(8)) that fails to file a return for a taxa- 
tion year as and when required by section 150 or 190.2 is liable, in 
addition to any penalty otherwise provided, to a penalty for each 
such failure equal to the amount determined by the formula 


AXB 


where 


S0sic, Should be “the individual’s”. 
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A is the total of 


(a) 0.0005% of the corporation’s taxable capital employed in 
Canada at the end of the taxation year, anc 


(b) 0.25% of the tax that would be payable under Part VI by 
the corporation for the year if this Act were read without ref- 
erence to subsection 190.1(3); and 


B is the number of complete months, not exceeding 40, from the 
day on or before which the return was required to be filed to the 
day on which the return is filed. 

Related Provisions: 18(1)(t) — No deduction for penalties; 161(11) — Interest on 

unpaid penalties; 220(3.1) — Waiver of penalty by CRA; 227(10)(a) — Assessment. 


History: S. 235 amended by 2006, c. 4, s. 88, applicable to 2006 er seg. The section 
formerly read: 


235. Every corporation that fails to file a return for a taxation year as and when 
required by section 150, 181.6 or 190.2 is liable, in addition to any penalty other- 
wise provided, to a penalty for each such failure equal to the amount determined 
by the formula 


.0025 AxB 
where 


A is the total of the taxes that would be payable under Parts I.3 and VI by the 
corporation for the year if this Act were read without reference to subsec- 
tions 181.1(4) and 190.1(3); and 


Bis the number of complete months, not exceeding 40, from the later of 
(a) the day on or before which the return was required to be filed, and 
(b) December 17, 1991, 
to the day on which the return is filed. 


The description of A in s. 235 amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 135, 
applicable to 1991 et seg. That description formerly read: 

A is the total of the taxes payable under Parts I.3 and VI by the corporation for 

the year; and 

S. 235 enacted by 1994, c. 7, Sch. If (1991, c. 49), s. 187, in force December 17, 1991. 
Definitions [s. 235]: “amount” — 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “large corporation” — 225.1(8); “month” — Interpretation Act 35(1); “taxa- 
ble capital employed in Canada” — 181.2(1), 181.3(1), 181.4 [technically do not ap- 
ply]; “taxation year” — 249. 
Information Circulars: 00-1R: Voluntary disclosures program. 


236. Execution of documents by corporations — A return, 
certificate or other document made by a corporation pursuant to this 
Act or a regulation shall be signed on its behalf by the President, 
Secretary or Treasurer of the corporation or by any other officer or 
person thereunto duly authorized by the Board of Directors or other 
governing body of the corporation. 

Related Provisions: 227.1 — Liability of directors; 242 — officers and directors of 
corporation guilty of corporate offences. 

Definitions [s. 236]: “corporation” — 248(1), Interpretation Act 35(1); “officer”, 
“person”, “regulation” — 248(1). 


237. (1) Social Insurance Number — Every individual (other 
than a trust) who was resident or employed in Canada at any time in 
a taxation year and who files a return of income under Part I for the 
year, or in respect of whom an information return is to be made by a 
person pursuant to a regulation made under paragraph 221(1)(d), 
shall, 


(a) on or before the first day of February of the year immediately 
following the year for which the return of income is filed, or 


(b) within 15 days after the individual is requested by the person 
to provide his°° Social Insurance Number, 


apply to the Canada Employment Insurance Commission in pre- 
scribed form and manner for the assignment to the individual of a 
Social Insurance Number unless the individual has previously been 
assigned, or made application to be assigned, a Social Insurance 
Number. 


Related Provisions: 162(6) — Penalty for failure to provide Social Insurance Num- 
ber; 221(1)(d.1) — Regulations may require disclosure of Social Insurance Number; 
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237(1.1), (2) — Obligations re Social Insurance Number; 239(2.3) — Offence re Social 
Insurance Number. 
History: The closing words of subsec. 237(1) amended by 2005, c. 34, s. 70 to substi- 
tute “Canada Employment Insurance Commission” for “Minister of Human Resources 
Development”, proclaimed in force October 5, 2005. 
The closing words of subsec. 237(1) amended by 1998, c. 19, subsec. 233(1), in force 
June 18, 1998. The closing words formerly read: 
apply to the Minister of Human Resources Development in prescribed form and 
manner for the assignment to the individual of a Social Insurance Number unless 
the individual has previously been assigned, or made application to be assigned, 
a Social Insurance Number and shall provide that number in any return filed 
under this Act or, at the request of any person required to make an information 
return pursuant to this Act or the regulations requiring the individual’s Social 
Insurance Number, to that person. 
Subsec. 237(1) amended by 1996, c. 11, para. 95(h), to substitute “Minister of Human 
Resources Development” for “Minister of National Health and Welfare”, in force July 
12, 1996. 


Regulations: 3800 (how Social Insurance Number to be applied for). 
Information Circulars: 82-2R2: SIN legislation that relates to the preparation of 
information slips. 


Forms: T600: Ownership certificate; T1261: Application for a CRA Individual tax 
number (ITN) for non-residents. 


(1.1) Production of number — Every person and partnership 
shall provide 


(a) in the case of an individual (other than a trust), the indivi- 
dual’s Social Insurance Number, and 


(b) in any other case, the person’s or partnership’s business 
number 


in any return filed under this Act or, at the request of any person 
required to make an information return pursuant to this Act or the 
regulations requiring either number, to that person. 


History: Subsec. 237(1.1) added by 1998, c. 19, subsec. 233(2), in force June 18, 
1998. 


(2) Number required in information returns — For the pur- 
poses of this Act and the regulations, a person required to make an 
information return requiring a Social Insurance Number or a busi- 
ness number of a person or partnership 


(a) shall make a reasonable effort to obtain the number from the 
person or partnership; and 


(b) shall not knowingly use, communicate or allow to be com- 
municated, otherwise than as required or authorized under this 
Act or a regulation, the number without the written consent of 
the person or partnership. 
Related Provisions: 162(6)— Failure to provide Social Insurance Number; 
237(3) — Communication to related person allowed: 237(4) — Communication al- 
lowed to agent during insurance demutualization: 239(2.3) — Offence re Social Insur- 
ance Number or business number. 


History: Para. 237(2)(b) amended to add the words “or authorized” by 2000, c. 19, 
subsec. 65(1), in force June 29, 2000. 


Subsec. 237(2) amended by 1998, c. 19, subsec. 233(2), in force June 18, 1998. Subsec. 
237(2) formerly read: 


(2) Idem — For the purposes of this Act and the regulations, a person required 
to make an information return requiring an individual’s Social Insurance Number 


(a) shall make a réasonable effort to obtain from the individual the indivi- 
dual’s Social Insurance Number; and 


(b) shall not knowingly use, communicate or allow to be communicated, oth- 
erwise than as required under this Act or a regulation, the individual’s Social 
Insurance Number without the individual’s written consent. 


Information Circulars: 82-2R2: SIN legislation that relates to the preparation of 
information slips. 


(3) Authority to communicate number — A particular person 
may communicate, or allow to be communicated, a Social Insur- 
ance Number or business number to another person related to the 
particular person where the other person is required, by this Act or 
the Regulations, to make an information return that requires the So- 
cial Insurance Number or business number. 


(4) Authority to communicate number [for demutualiza- 
tion] — An insurance corporation may communicate, or allow to 
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be communicated, to another person the Social Insurance Number 
or business number of a particular person or partnership where 


(a) the other person became the holder of.a share of the capital 
stock of the insurance corporation, or of a holding corporation 
(in this subsection having the meaning assigned by subsection 
139.1(1)) in respect of the insurance corporation, on the share’s 
issuance in connection with the demutualization (as defined by 
subsection 139.1(1)) of the insurance corporation; 


(b) the other person became the holder of the share in the other 
person’s capacity as nominee or agent for the particular person 
or partnership pursuant to an arrangement established by the in- 
surance corporation or a holding corporation in respect of the 
insurance corporation; and 


(c) the other person is required, by this Act or the Regulations, 
to make an information return, in respect of the disposition of 
the share or income from the share, that requires the Social In- 
surance Number or business number. 
History: Subsecs. 237(3) and (4) added by 2000, c. 19, subsec. 65(2), in force June 29, 
2000. 
Definitions [s. 237]: “business number” — 248(1); “Canada” 255; “demutualiza- 
tion” — 139.1(1); “employed” — 248(1); “holding corporation” — 139.1(1): “indivi- 
dual” — 248(1); “person”, “prescribed”, “regulation” — 248(1); “related”? — 
251(1)-(6); “taxation year’ — 249; “trust” — 104(1), 248(1), (3): “written” — Inter: 
pretation Act 35(1)“‘writing”’. 


237.1 (1) Definitions — In this section, 


“gifting arrangement” means any arrangement under which it may 
reasonably be considered, having regard to statements or represen- 
tations made or proposed to be made in connection with the ar- 
rangement, that if a person were to enter into the arrangement, the 
person would 


(a) make a gift to a qualified donee, or a contribution referred to 
in subsection 127(4.1), of property acquired by the person under 
the arrangement; or 


(b) incur a limited-recourse amount that can reasonably be con- 
sidered to relate to a gift to a qualified donee or a contribution 
referred to in subsection 127(4.1). 


Proposed Amendment — 237.1(1)“gifting _ 
arrangement’(b) 


(b) incur a limited-recourse debt, determined under subsection 
143,2(6.1), that can reasonably be considered to relate to a gift 
to a qualified donee or a monetary contribution referred to in 
subsection 127(4.1); —rt—“‘“‘i:COCO.  . COCs sa 
Application: The July 18. 2005 draft legislation (Part 2 — technical), s. 183, will — 
amend para. (b) of the definition “gifting arrangement” in subsec. 237.1(1) to read as __ 
above, applicable in respect of gifts and monetary contributions made after 6:00 p.m. 
(EST) on December 5, 2003, _ oe 
Technical Notes: Subsection 237.1(1) provides definitions of terms that apply for — 
the purpose of tax shelter identification and the definition of “tax shelter investment” _ 
in subsection 143.2(1). The definition “gifting arrangement” includes an arrangement 
in respect of which it may reasonably be expected, having regard to representations 
made, that if a taxpayer makes a gift or political contribution under the arrangement, — 
4 person (whether or not it is the taxpayer) will incur an indebtedness in respect of 
which recourse is limited. This definition is amended in respect of gifts and contribu- 
tions made after 6:00 p.m. (EST), December 5, 2003, to also refer to a limited-re- 
course debt determined under new subsection 143.2(6.1). For additional details re. 
ee limited-recourse debt in respect of a gift, see the commentary to subsection 
3.26.1). Lo. — 
Dept. of Finance news release 2003-061, December 5, 2003: These mea- 
sures implement proposals introduced in Budget 2003 that address charitable dona- © 
fon arrangements that were promoted in recent years involving the use of limited 
recourse debt, [See under 248(35)—(41) for full text of news release ed 


Paks budget, Supplementary Information, February 18, 2003: See under 
43.2(6.1). ok a : a eG 


Related Provisions: 248(35)—(37) — Value of gift limited to cost if acquired within 
3 years or as gifting arrangement. 

History: The definition “gifting arrangement” added to subsec. 237.1(1) by 2003, c. 
15, subsec. 87(2), the Opening words applicable after February 18, 2003, para. (a) ap- 
Plicable in respect of property acquired, and gifts, contributions, statements and repre- 
sentations made, after February 18, 2003, and para. (b) applicable in respect of property 
acquired, and statements and representations made, after February 18, 2003. 
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“person” includes a partnership; 


History: The definition “person” added to subsec. 237.1(1) by 1998, c. 19, subsec. 
234(3), applicable after November 1994, 


“promoter” in respect of a tax shelter means a person who in the 
course of a business 


(a) sells or issues, or promotes the sale, issuance or acquisition 
of, the tax shelter, 


(b) acts as an agent or adviser in respect of the sale or issuance, 
or the promotion of the sale, issuance or acquisition, of the tax 
shelter, or 


(c) accepts, whether as a principal or agent, consideration in re- 
spect of the tax shelter, 


and more than one person may be a tax shelter promoter in respect 
of the same tax shelter; 


Related Provisions: 163.2 — Penalty for false statement by tax shelter promoter. 


History: Paras. (a) and (b) of the definition “promoter” in subsec. 237.1(1) amended, 
and para. (c) added, by 1998, c. 19, subsec. 234(2), applicable after December 1, 1994. 
Paras. (a) and (b) of the definition formerly read: 


(a) sells, issues or promotes the sale, issuance or acquisition of an interest in the 
tax shelter, or 


(b) acts as an agent or adviser in respect of the sale or issuance, or the promotion 
of the sale, issuance or acquisition, of an interest in the tax shelter, 


Forms: T5001: Application for a tax shelter identification number and undertaking to 
keep books and records [instructions guide]. 


“tax shelter’? means 


(a) a gifting arrangement described by paragraph (b) of the defi- 
nition “gifting arrangement”; and 

(b) a gifting arrangement described by paragraph (a) of the defi- 
nition “gifting arrangement’, or a property (including any right 
to income) other than a flow-through share or a prescribed pro- 
perty, in respect of which it can reasonably be considered, hav- 
ing regard to statements or representations made or proposed to 
be made in connection with the gifting arrangement or the pro- 
perty, that, if a person were to enter into the gifting arrangement 
or acquire an interest in the property, at the end.of a particular 
taxation year that ends within four years after the day on which 
the gifting arrangement is entered into or the interest is acquired, 


(i) the total of all amounts each of which is 


(A) an amount, or a loss in the case of a partnership inter- 
est, represented to be deductible in computing the per- 
son’s income for the particular year or any preceding tax- 
ation year in respect of the gifting arrangement or the 
interest in the property (including, if the property is a 
right to income, an amount or loss in respect of that right 
that is stated or represented to be so deductible), or 


(B) any other amount stated or represented to be deemed 
under this Act to be paid on account of the person’s tax 
payable, or to be deductible in computing the person’s in- 
come, taxable income or tax payable under this Act, for 
the particular year or any preceding taxation year in re- 
spect of the gifting arrangement or the interest in the pro- 
perty, other than an amount so stated or represented that 
is included in computing a loss described in clause (A), 


would equal or exceed 
(ii) the amount, if any, by which 
(A) the cost to the person of the property acquired under 
the gifting arrangement, or of the interest in the property 
at the end of the particular year, determined without refer- 
ence to section 143.2, 


would exceed 


(B) the total of all amounts each of which is the amount 
of any prescribed benefit that is expected to be received 
or enjoyed, directly or indirectly, in respect of the pro- 
perty acquired under the gifting arrangement, or of the in- 
terest in the property, by the person or another person 
with whom the person does not deal at arm’s length. 


S. 237.1(1) tax 


Proposed Administrative Change — International Tax 
Shelter Information Centre 


CRA news release, May 3, 2004: Canada, Australia, Un ted Kingdom and the 
United States agree to establish a Joint International Tax Shelier Informazion Centre 


The Honourable Stan Keyes, Minister of National Revenue, today announced that the 
Tax Commissioners of Canada, Australia, the United Kingdom and the United States 
have established a joint task force to increase collaboration and coordinate information 
al ransactions by. signing a Memorandum of Understanding in Wil- 
administrations operate primarily within their own borders, many abusive 
ns employ strategies that cross borders, and many of the promoters of 


5 Exchange information about sp 
investors within the framework tries’ existing bilateral tax treaties; 
and o. 

+ Carry out their individual abusive tax transaction enforcement activities more ef- 
_ fectively and efficiently. 

The protection of privacy is a primary concern of the Government of Canada. Conse- 

quently the exchange of taxpayer information will be closely monitored to ensure the 

respect of all applicable Canadian laws, as well as the privacy protection provisions in 
§ existing tax treaties. oe ° ae 


e four tax administrations will work together in Washington, DC, during 
se of the task force’s operations. The Commissioners will review the op- 
ask force after twelve months. 7 


ical News: 32 (joint international tax shelter information centre); 34 (joint 
tax shelter information centre).  _. 


Related Provisions: 18.1(1)“tax shelter” — Definition for purposes of matchable 
expenditure rules; 53(2)(c)(i.3) — Tax shelter excluded from certain ACB reductions; 
127.52(1)(c.3) — Minimum tax on tax shelter deductions; 143.2(1)*tax shelter invest- 
ment’’(a) — Definition includes a tax shelter under 237.1(1); 143.2(6), (6.1) — Limita- 
tions on cost of tax shelter; 163.2(1)“excluded activity”(a)(i) — No good-faith reliance 
defence for advisor assessed third-party penalty re tax shelter; 248(1)“tax shelter” — 
Definition applies to entire Act; 249.1(5) — Election for non-calendar year-end not 
permitted for tax shelters; Reg. 1100(20.1) — limitation on CCA claim for computer 
software tax shelter property. 


History: The definition “‘tax shelter” in subsec. 237.1(1) amended by 2003, ¢c. 15, sub- 
sec, 87(1), the opening words applicable after February 18, 2003, para. (a) applicable in 
respect of property acquired, and gifts, contributions, statements and representations 
made, after February 18, 2003, and para. (b) applicable in respect of property acquired, 
and statements and representations made, after February 18, 2003. The definition for- 
merly read: 


“tax shelter’ means any property (including, for greater certainty, any right to 
income) in respect of which it can reasonably be considered, having regard to 
statements or representations made or proposed to be made in connection with 
the property, that, if a person were to acquire an interest in the property, at the 
end of a particular taxation year that ends within 4 years after the day on which 
the interest is acquired, 


(a) the total of all amounts each of which is 


(i) an amount, or a loss ‘in the case of a partnership interest, represented 
to be deductible in computing income in respect of the interest in the 
property (including, where the property is a right to income, an amount 
or loss in respect of that right that is represented to be deductible) and 
expected to be incurred by or allocated to the person for the particular 
year or any preceding taxation year, or 


(ii) any other amount represented to be deductible in computing income 
or taxable income in respect of the interest in the property and expected 
to be incurred by or allocated to the person for the particular year or any 
preceding taxation year, other than any amount included in computing a 
loss described in subparagraph (i), 


would equal or exceed 
(b) the amount, if any, by which 


(i) the cost to the person of the interest in the property at the end of the 
particular year, determined without reference to section 143.2, 


would exceed 


(ii) the total of all amounts each of which is the amount of any pre- 
scribed benefit that is expected to be received or enjoyed, directly or 
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indirectly, in respect of the interest in the property by the person or an- 
other person with whom the person does not deal at arm’s length, 
but does not include property that is a flow-through share or a prescribed 
property. 


The definition “tax shelter” in subsec. 237.1(1) amended by 1998, c. 19, subsec. 
234(1), applicable after November 1994. The definition formerly read: 


“tax shelter” means any property in respect of which it may reasonably be con- 
sidered having regard to statements or representations made or proposed to be 
made in connection with the property that, if a person were to acquire an interest 
in the property, at the end of any particular taxation year ending within 4 years 
after the day on which the interest is acquired, 


(a) the total of all amounts each of which is 


(i) a loss represented to be deductible in computing income in respect of 
the interest in the property and expected to be incurred by or allocated to 
the person for the particular year or any preceding taxation year, or 


(ii) any other amount represented to be deductible in computing income 
or taxable income in respect of the interest in the property and expected 
to be incurred by or allocated to the person for the particular year or any 
preceding taxation year, other than any amount included in computing a 
loss described in subparagraph (i), 
would exceed 
(b) the amount, if any, by which 
(i) the cost to the person of the interest in the property at the end of the 
particular year, 
would exceed 
(ii) the total of all amounts each of which is the amount of any pre- 
scribed benefit that is expected to be received or enjoyed directly or in- 
directly in respect of the interest in the property, by the person or an- 
other person with whom the person does not deal at arm’s length 
but does not include property that is a flow-through share or a prescribed 
property. 
Subpara. (a)(ii) of the definition “tax shelter” in subsec. 237.1(1) amended by 1994, c, 
7, Sch. II (1991, c. 49), subsec. 188(1), to substitute “the particular year or any preced- 
ing taxation year” for “the particular year”, applicable to interests acquired after August 
1989. 
Regulations: 231(6), (6.1) (prescribed benefit for subpara. (b)(ii)); 231(7) (prescribed 
property). 
I.T. Technical News: 34 (future directions — novel tax planning disclosure; review 
of the advance income tax rulings process: q.3). 


Forms: T5001: Application for a tax shelter identification number and undertaking to 
keep books and records [instructions guide] 


(2) Application — A promoter in respect of a tax shelter shall ap- 
ply to the Minister in prescribed form for an identification number 
for the tax shelter unless an identification number therefor has pre- 
viously been applied for. 

Related Provisions: 237.1(4)— Sale without identification number prohibited; 


237.1(7.4) — Penalty for false information or selling shelter without number; 237.2 — 
Application of s. 237.1. 


Information Circulars: 89-4: Tax shelter reporting. 


Forms: T5001: Application for tax shelter identification number and undertaking to 
keep books and records. 


(3) Identification — On receipt of an application under subsection 
(2) for an identification number for a tax shelter, together with pre- 
scribed information and an undertaking satisfactory to the Minister 
that books and records in respect of the tax shelter will be kept and 
retained at a place in Canada that is Satisfactory to the Minister, the 
Minister shall issue an identification number for the tax shelter. 


Related Provisions: 237.1(5) — Number is for administrative purposes only. 
Information Circulars: 89-4: Tax shelter reporting. 


(4) Sales prohibited — No person shall, whether as a principal or 
an agent, sell or issue, or accept consideration in respect of, a tax 
shelter before the Minister has issued an identification number for 
the tax shelter. 


Related Provisions: 237.1(7.4) — Penalty for false information or selling shelter 
without number; 237.2 — Application of s. 237.1, 


History: Subsec. 237.1(4) amended by 1998, c. 19, subsec. 234(4), applicable after 
December 1, 1994. Subsec. 237.1(4) formerly read: 


(4) No person shall, whether as a principal or an agent, sell or issue, or accept a 
contribution towards the acquisition of, an interest in a tax shelter before the 
Minister has issued an identification number for the tax shelter, 


Income Tax Act 


Information Circulars: 89-4: Tax shelter reporting. 


(5) Providing tax shelter number — Every promoter in respect 
of a tax shelter shall 


(a) make reasonable efforts to ensure that all persons who ac- 
quire or otherwise invest in the tax shelter are provided with the 
identification number issued by the Minister for the tax shelter; 


(b) prominently display on the upper right-hand corner of any 
statement of earnings prepared by or on behalf of the promoter 
in respect of the tax shelter the identification number issued for 
the tax shelter; and 


(c) on every written statement made after 1995 by the promoter 
that refers either directly or indirectly and either expressly or im- 
pliedly to the issuance by the Canada Revenue Agency of an 
identification number for the tax shelter, as well as on the copies 
of the portion of the information return to be forwarded pursuant 
to subsection (7.3), prominently display 


(i) where the statement or return is wholly or partly in En- 
glish, the following: 


“The identification number issued for this tax shelter 
shail be included in any income tax return filed by the 
investor. Issuance of the identification number is for ad- 
ministrative purposes only and does not in any way con- 
firm the entitlement of an investor to claim any tax be- 
nefits associated with the tax shelter.” 


(ii) where the statement or return is wholly or partly in 
French, the following: 


“Le numéro d’inscription attribué a cet abri fiscal doit 
figurer dans toute déclaration d’impot sur le revenu 
produite par l’investisseur. L’attribution de ce numéro 
n’est qu’une formalité administrative et ne confirme 
aucunement le droit de l’investisseur aux avantages fis- 
caux découlant de cet abri fiscal.” 


and 


(ili) where the statement includes neither English nor French, 
the following: 


“The identification number issued for this tax shelter 
shall be included in any income tax return filed by the 
investor. Issuance of the identification number is for ad- 
ministrative purposes only and does not in any way con- 
firm the entitlement of an investor to claim any tax be- 
nefits associated with the tax shelter. 


Le numéro d’inscription attribué A cet abri fiscal doit 
figurer dans toute déclaration d’impét sur le revenu 
produite par l’investisseur. L’attribution de ce numéro 
n’est qu’une formalité administrative et ne confirme 
aucunement le droit de l’investisseur aux avantages fis- 
caux découlant de cet abri fiscal.” 


Related Provisions: 163.2 — Penalty for false statement by tax shelter promoter: 
239(2.1) — Incorrect identification number. 


History: Para. 237. I(5)(c) amended to substitute “Canada Revenue Agency” for “Can- 
ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(v), proclaimed in 
force December 12, 2005. 

Para. 237.1(5)(c) amended to substitute “Canada Customs and Revenue Agency” for 


“Department of National Revenue” by 1999, c. 17, para. 168(d), proclaimed in force 
November 1, 1999, 


Subsec. 237.1(5) amended by 1998, c. 19, subsec. 234(4), applicable after December 1, 
1994. Subsec. 237.1(5) formerly read: 


(5) Providing identification number — Every promoter in respect of a tax shel- 
ter shall make reasonable efforts to ensure that all persons who acquire an inter- 


est in the tax shelter are provided with the identification number issued by the 
Minister for the tax shelter. 


Regulations: 231(5) (disclosure requirements in providing identification number; 
now Incorporated into: ITA 237.1(5)). 


Information Circulars: 89-4: Tax shelter reporting. 
(6) Deductions and claims disallowed — No amount may be 


deducted or claimed by a person in respect of a tax shelter unless 
the person files with the Minister a prescribed form containing pre- 
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scribed information, including the identification number for the tax 
shelter. 


Related Provisions: 143.2 — Limitation on tax shelter expenditure; 237.2 — Appli- 
cation of s. 237.1. 


History: Subsec. 237.1(6) amended by 1998, c. 19, subsec. 234(4), applicable after 
December 1, 1994. Subsec. 237.1(6) formerly read: 


(6) Deduction disallowed — In computing the amount of income, taxable in- 
come or taxable income earned in Canada of, or tax or other amount payable by, 
or refundable to, a taxpayer under this Act for a taxation year, or any other 
amount that is relevant for the purposes of computing that amount, no amount 
may be deducted in respect of an interest in a tax shelter unless the taxpayer files 
with the Minister a prescribed form containing prescribed information, including 
the identification number for the shelter. 


Subsec. 237.1(6) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 188(2), appli- 
cable to interests acquired after 1990. Subsec. 237.1(6) formerly read: 


(6) In computing the amount of income, taxable income, taxable income earned 
in Canada, tax or other amount payable by, or refundable to a taxpayer under this 
Act for a taxation year, or any other amount that is relevant for the purposes of 
computing that amount, no amount may be claimed or deducted by the taxpayer 
in respect of an interest in a tax shelter unless the taxpayer provides the Minister 
with the identification number for the shelter. 


Selected Cases [subsec. 237.1(6)]: Clayton v. R., [2004] 1 C.T.C. 2265 (TCC) 
(Prescribed information required if loss to be claimed); Fitzgerald v. R., [2000] 3 
C.T.C. 2011 (TCC) (Doubt expressed that provision enforceable). 


Information Circulars: 89-4: Tax shelter reporting. 


Forms: 15004: Claim for tax shelter loss or deduction. See also under subsec. 
PEGGY 


(6.1) Deductions and claims disallowed — No amount may 
be deducted or claimed by any person for any taxation year in re- 
spect of a tax shelter of the person where any person is liable to a 
penalty under subsection (7.4) or 162(9) in respect of the tax shelter 
or interest on the penalty and 


(a) the penalty or interest has not been paid; or 


(b) the penalty and interest have been paid, but an amount on 
account of the penalty or interest has been repaid under subsec- 
tion 164(1.1) or applied under subsection 164(2). 


Related Provisions: 237.1(6.2) — No time limit on assessment; 237.1(7.4) — Pen- 
alty for false information or selling shelter without number. 


History: Subsec. 237.1(6.1) added by 1998, c. 19, subsec. 234(4), applicable after De- 
cember 1, 1994. 


(6.2) Assessments — Notwithstanding subsections 152(4) to (5), 
such assessments, determinations and redeterminations may be 
made as are necessary to give effect to subsection (6.1). 

Related Provisions: 143.2(15) — Late assessment to implement tax shelter deduc- 
tion rules. 


History: Subsec. 237.1(6.2) added by 1998, c. 19, subsec. 234(4), applicable after De- 
cember 1, 1994. 


(7) Information return — Every promoter in respect of a tax 
shelter who accepts consideration in respect of the tax shelter or 
who acts as a principal or agent in respect of the tax shelter in a 
calendar year shall, in prescribed form and manner, file an informa- 
tion return for the year containing 
(a) the name, address and either the Social Insurance Number or 
business number of each person who so acquires or otherwise 
invests in the tax shelter in the year, 


(b) the amount paid by each of those persons in respect of the 

tax shelter, and 

(c) such other information as is required by the prescribed form 
unless an information return in respect of the tax shelter has previ- 
ously been filed. 


Related Provisions: 237.1(7.1)-(7.3) — Administrative requirements for returns; 
237.2 — Application of s. 237.1. 


History: Subsec. 237.1(7) amended by 1998, c. 19. subsec. 234(4), applicable after 


December |, 1994 except that the reference in para. (a) to “business number” is appli- 
cable after June 17, 1998. 
(7) Every promoter in respect of a tax shelter from hom an interest in the tax 


shelter was acquired, who accepted a contribution in respect of an acquisition of 
an interest in the tax shelter or who acted as an agent in respect of an acquisition 


S. 237.1 


of an interest in the tax shelter in a calendar year shall, in the prescribed form 
and manner, make an information return for that year containing 


(a) the name, address and Social Insurance Number of each person who so 
acquired an interest in the tax shelter in the year, 


(b) the amount paid by each such person for the interest, and 
(c) such other information as may be required by the prescribed form, 


unless an information return in respect of the acquisition has previously been 
made. 
Regulations: 231(2)-(4) (prescribed manner). 
Information Circulars: 89-4: Tax shelter reporting. 
Forms: T5003: Statement of tax shelter information; T5003 Summ: Summary of tax 
shelter information; T5004: Claim for tax shelter loss or deduction; T5016: Summary 


information for tax shelters that are partnerships or for partnerships that allocated re- 
nounced resource expenses to their members. 


(7.1) Time for filing return — An information return required 
under subsection (7) to be filed in respect of the acquisition of an 
interest in a tax shelter in a calendar year shall be filed with the 
Minister on or before the last day of February of the following cal- 
endar year. 


Related Provisions: 237.1(7.2) — Return required within 30 days of discontinuing 
business or activity. 


History: Subsec. 237.1(7.1) added by 1998, c. 19, subsec. 234(4), applicable after De- 
cember 1, 1994. 


(7.2) Time for filing — special case — Notwithstanding sub- 
section (7.1), where a person is required under subsection (7) to file 
an information return in respect of a business or activity and the 
person discontinues that business or activity, the return shall be 
filed on or before the earlier of 


(a) the day referred to in subsection (7.1); and 


(b) the day that is 30 days after the day of the discontinuance. 


History: Subsec. 237.1(7.2) added by 1998, c. 19, subsec. 234(4), applicable after De- 
cember 1, 1994. 


(7.3) Copies to be provided — Every person required to file a 
return under subsection (7) shall, on or before the day on or before 
which the return is required to be filed with the Minister, forward to 
each person to whom the return relates 2 copies of the portion of the 
return relating to that person. 


History: Subsec. 237.1(7.3) added by 1998, c. 19, subsec. 234(4), applicable after De- 
cember 1, 1994. 


(7.4) Penalty — Every person who files false or misleading infor- 
mation with the Minister in respect of an application under subsec- 
tion (2) or, whether as a principal or as an agent, sells, issues or 
accepts consideration in respect of a tax shelter before the Minister 
has issued an identification number for the tax shelter is liable to a 
penalty equal to the greater of 


(a) $500, and 


(b) 25% of the total of all amounts each of which is the consid- 
eration received or receivable from a person in respect of the tax 
shelter before the correct information is filed with the Minister 
or the identification number is issued, as the case may be. 
Related Provisions: 161(11)(b.1) — Interest on penalty; 163(2.9) — Where partner- 
ship is liable to penalty; 227(10)(b)— Assessment of penalty at any time: 
237.1(6.1) — No deduction allowed while tax shelter penalty unpaid. 
History: Subsec. 237.1(7.4) added by 1998, c. 19, subsec. 234(4), applicable after De- 
cember 1, 1994. 


(8) Application of sections 231 to 231.3 — Without restricting 
the generality of sections 231 to 231.3, where an application under 
subsection (2) with respect to a tax shelter has been made, notwith- 
standing that a return of income has not been filed by any taxpayer 
under section 150 for the taxation year of the taxpayer in which an 
amount is claimed as a deduction in respect of the tax shelter, sec- 
tions 231 to 231.3 apply, with such modifications as the circum- 
stances require, for the purpose of permitting the Minister to verify 
or ascertain any information in respect of the tax shelter. 
Information Circulars [subsec. 237.1(8)]: 89-4: Tax shelter reporting. 


Selected Cases [s. 237.1]: Baxter v. R., [2006] 3 C.T.C. 2427 (TCC) (Representa- 
tions regarding tax shelter must be made to taxpayer): Haggarty v. R., [2003] 4 C.T.C. 
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2535 (TCC) (No deduction for tax shelter losses where required information not 
provided). 

Definitions [s. 237.1]: “amount” — 248(1); ‘arm’s length” — 251(1); “business”, 
“business number’ — 248(1); “calendar year’ — Interpretation Act 37(1)(a); “flow- 
through share” — 66(15), 248(1); “gifting arrangement” — 237.1(1); “limited-recourse 
amount” — 143.2(1), 248(1); “‘limited-recourse debt’ — 143.2(6.1); “Minister” — 
248(1); “person” — 237.1(1), 248(1); “prescribed” — 248(1); “promoter” — 237.1(1); 
“property” — 248(1); “qualified donee’ — 149.1(1), 248(1); “record”, “share” — 
248(1); “tax shelter” — 237.1(1), 248(1); “taxable income” — 2(2), 248(1); “taxable 
income earned in Canada” — 115(1), 248(1); “taxation year’ — 249; “written” — Jn- 
terpretation Act 35(1)‘writing”’. 


237.2 Application of section 237.1 — Section 237.1 is applica- 
ble with respect to interests acquired after August 31, 1989. 


Origin of s. 237.2: R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the rule of 
application in 1988, c. 55, subsec. 180(2)). 


Offences and Punishment 


238. (1) Offences and punishment — Every person who has 
failed to file or make a return as and when required by or under this 
Act or a regulation or who has failed to comply with subsection 
116(3), 127(3.1) or (3.2), 147.1(7) or 153(1), any of sections 230 to 
232 or a regulation made under subsection 147.1(18) or with an or- 
der made under subsection (2) is guilty of an offence and, in addi- 
tion to any penalty otherwise provided, is liable on summary con- 
viction to 


(a) a fine of not less than $1,000 and not more than $25,000; or 


(b) both the fine described in paragraph (a) and imprisonment 

for a term not exceeding 12 months. 
Related Provisions: 162, 163 — Penalties; 242 — Where corporation is guilty of 
offence; 243 — Minimum fine; 244(4) — Summary conviction charges must be laid 
within 8 years; Interpretation Act 34(1)— Indictable and summary conviction of- 
fences; Interpretation Act 34(2) — Criminal Code provisions apply. 
Selected Cases [Subsec. 238(1)]: R. y. MacDonald, [Z00S SIC: Ca7aib Gar) 
(Minister unable to prove 30-day delay to provide information was reasonable); R. v. 
Odishaw, [2005] 4 C.T.C. 174 (BC CA) (Must be clear if accused is to be made party 
to corporation’s failure to file return); R. v. Euerby (V.J.), [1992] 2 C.T.C. 149 (BC SC) 
(Penalty for failure to comply with notice to file return not cruel and unusual punish- 
ment under Charter); Canada v. J.P. Consultants, [1990] 2 C.T.C. 514 (Man PC) (Tax- 
payer continuing to rely on advice of accountant whose actions had already resulted in 
charges against taxpayer had no defence of due diligence to charge of failing to file 
returns); Licht v. Canada, [1990] 2 C.T.C. 477 (FCTD) (Court extended 10-day delay 
to file information to 60 days where Crown could not show harm caused by extension); 
R. v. Merkle, [1979] C.T.C. 519 (Alta CA) (Taxpayer established defence of due dili- 
gence against charge of failing to file a return where he directed his accountant to do so 
within a “reasonable time”); R. v. Subacious, [1978] C.T.C. 610 (Ont CA) (Failure to 
file a return results in a separate offence for each successive day return not filed). 


Information Circulars: 00-1R: Voluntary disclosures program. 


(2) Compliance orders — Where a person has been convicted by 
a court of an offence under subsection (1) for a failure to comply 
with a provision of this Act or a regulation, the court may make 
such order as it deems proper in order to enforce compliance with 
the provision. 

Related Provisions: 231.7 — Compliance order for assistance with audit or demand, 


Selected Cases [subsec. 238(2)]: Henneberry v. R., [2004] 1 C.T.C. 238 (NS Prov 
Ct) (Court’s jurisdiction to make order unaffected by bankruptcy); R. v. Jacques, 
[2000] 2 C.T.C. 475 (BC SC) (Filling “N/A” in portion of tax return relating to income 
constituted failure to file return); R. v. Grimwood, [1988] 1 C.T.C. 44 (SCC) (Failure to 
comply with a demand to provide information pursuant to subsec. 231(3) results in a 
separate offence for each demand not complied with); Hartmann vy. R., MST hese: 
396 (Sask DC) (Where company convicted under provision, sole officer also convicted 
for participating with company in offence): R. y. Sakellis, [1970] C.T.C. 342 (Ont CA) 
(Offence of failure to remit source deductions impossible to commit until expiry of 
time provided for such remittance). 


Information Circulars: 73-10R3: Tax evasion. 


(3) Saving — Where a person has been convicted under this sec- 
tion of failing to comply with a provision of this Act or a regulation, 
the person is not liable to pay a penalty imposed under section 162 
or 227 for the same failure unless the person was assessed for that 
penalty or that penalty was demanded from the person before the 
information or complaint giving rise to the conviction was laid or 
made. 


Income Tax Act 


Selected Cases [s. 238]: R. v. Jones, [2000] 4 C.T.C. 27 (Alta QB) (Requirement to 
file return applied, even if income may be exempt from tax). 


Definitions [s. 238]: “person”, “regulation” — 248(1). 


239. (1) Other offences and punishment — Every person who 
has 


(a) made, or participated in, assented to or acquiesced in the 
making of, false or deceptive statements in a return, certificate, 
statement or answer filed or made as required by or under this 
Act or a regulation, 


(b) to evade payment of a tax imposed by this Acct, destroyed, 
altered, mutilated, secreted or otherwise disposed of the records 
or books of account of a taxpayer, 


(c) made, or assented to or acquiesced in the making of, false or 
deceptive entries, or omitted, or assented to or acquiesced in the 
omission, to enter a material particular, in records or books of 
account of a taxpayer, 


(d) wilfully, in any manner, evaded or attempted to evade com- 
pliance with this Act or payment of taxes imposed by this Act, 
or 


Selected Cases [para. 239(1)(d)]: R. v. Ricci, [2005] 1 C.T.C. 40 (Ont CA) 
(Mistrial refused where accused represented by agent and had presented no evidence); 
R. v. Klundert, [2004] 5 C.T.C. 20 (Ont CA) (Honest belief that Act was unconstitu- 
tional not relevant to culpability); Canada y. Caseley, [1991] 1 C.T.C. 211 (PEI SC) 
(Penalty may be levied under provision notwithstanding previous penalty under subsec. 
163(2) imposed for same acts); R. v. Redpath Industries Ltd. et al. [1984] C.T.C. 483 
(Que SC) (Crown must prove that tax is payable for purposes of establishing evasion 
charges); R. v. Paveley, [1976] C.T.C. 477 (Sask CA) (Express refusal to file return 
does not, in itself, imply intent to deceive, nor satisfy requirements of charge of wilful 
evasion); R. v. Kidd, 74 D.T.C. 6574 (Ont SC) (Failure to sign inaccurate return no 
defence to evasion charge); R. v. Poynton, [1972] C.T.C. 411 (Ont SC) (Failure to re- 
port fraudulently obtained amounts as income constituted evasion). 


(e) conspired with any person to commit an offence described by 
paragraphs (a) to (d), 


is guilty of an offence and, in addition to any penalty otherwise pro- 
vided, is liable on summary conviction to 


(f) a fine of not less than 50%, and not more than 200%, of the 
amount of the tax that was sought to be evaded, or 


Selected Cases [para. 239(1)(f)]: R. v. Lettroy, [2000] 2 C.T.C. 478 (Ont SCJ) 
(Accused to be given time to pay fine). 


(g) both the fine described in paragraph (f) and imprisonment for 
a term not exceeding 2 years. 


Related Provisions: 163(2) — Penalty — false statements; 239(1.1) — Offences re 
refunds and credits; 239(2) — Prosecution on indictment; 242 — Where corporation is 
guilty of offence; 243 — Minimum fine; 244(4) — Summary conviction charges must 
be laid within 8 years; Interpretation Act 34(1) — Indictable and summary conviction 
offences; Interpretation Act 34(2) — Criminal Code provisions apply. 


Selected Cases [subsec. 239(1)]: R. v. Zuk, [2005] 5 C.T.C. 177 (Ont CJ) (Crown 
failed to prove source of unreported income; common sense not proof beyond reasona- 
ble doubt); Kelly v. R., [2005] 2 C.T.C. 2059 (TCC) (Crown not required to establish 
exact amount of tax sought to be evaded); R. v. Jarvis, [2003] 1 C.T.C. 135 (SCC) 
(Taxpayer must be warned when investigation turns from determination of tax liability 
to determination of penal liability); Ross v. R., [2002] 4 C.T.C. 461 (NS Prov Ct) (Net 
worth assessment approach can be used in prosecutions); Anderson v. R., [2002] 3 
C.T.C. 197 (Sask QB) (Materials obtained by compulsion for purposes of tax evasion 
Prosecution must be obtained by properly issued warrant or evidence will be excluded); 
R. v. Yip, [2000] 2 C.T.C. 66 (Alta Prov Ct) (Taxpayers to be advised when audits not 
routine); R. vy. Michaud, [2000] 1 C.T.C. 366 (NB QB) (‘Every person” is broad 
enough to include preparer of tax return); Jurchison v. R., [2000] 1 C.T.C. 2762 (TCC) 
(Assessment may not be quashed where some evidence not illegally obtained): R. v. 
Anderson, [2000] 1 C.T.C. 108 (Sask Prov Ct) (Evidence from improper search and 
seizure excluded): Neeb y. Canada, [1997] 2 C.T.C. 2343 (TCC) (No identity of issues 
in criminal and civil proceedings since tax liability can only be determined by Tax 
Court); Canada vy. Cancor Software Corp., [1990] 2 C.T.C. 479 (Ont CA); leave to 
appeal to SCC refused (1991), 130 N.R. 394 (note) (Under ss. 548 and 549 of Criminal 
Code, judge has authority to commit accused to trial for offences under Income Tax 
Act); Canada y. Maplesden, [1990] 2 C.T.C. 276 (Alta QB) (Crown must prove actus 
reus and mens rea beyond reasonable doubt); Canada v. Hutton, [1990] 2 C.T.C. 258 
(Alta CA) (Where taxpayer and his defrauded principal agreed to treat funds diverted 
by taxpayer as loans, taxpayer had no mens rea for evasion in respect of return filed 
after agreement): Cipriani v. R., [1988] | C.T.C. 394 (Ont CA) (Sections 7 and 24 of 
the Charter inapplicable to admissible Statements voluntarily made to investigator); 
Lucier v. R., [1988] 1 C.T.C. 230 (Ont CA) (Crown must establish mens rea for convic- 
tion of wilfully evading taxes); R. y. Landes et al.. [1988] 1 C.T.C. 124 (Que SC) 
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(Taxpayer wrongly characterizing income as capital gain acquitted of evasion charge 
where error not so glaring as to lead to conclusion that deliberate evasion committed); 
R. v. Sharma, [1987] 2 C.T.C. 253 (Ont SC) (Prosecution under provision in addition to 
penalties under subsec. 163(2) not violation of Charter); Rans Construction (1966) Ltd. 
et al. v. R., [1987] 2 C.T.C. 206 (FCTD) (Taxpayer permitted to appeal assessment in 
respect of years for which criminal charges successfully prosecuted); Century 21 
Ramos Realty Inc. v. R., [1987] 1 C.T.C. 340, (sub nom. Ramos v. R.) (Ont CA); leave 
to appeal to SCC refused (1987), 44 D.L.R. (4th) vii (note) (Taxpayer convicted of 
evasion after benefit of amount unreported attributed to taxpayer under subsec. 56(2)); 
Knox Contracting Ltd. et al. y. R., [1986] 2 C.T.C. 194 (NB QB) (Search warrants 
obtained under s. 443 of Criminal Code held to be inapplicable to documents sought 
for purposes of Income Tax Act); Spencer v. R., [1985] 2 C.T.C. 310 (SCC) (Resident’s 
right to liberty and security of the person not violated when compelled to testify in 
Canada regarding information obtained as bank manager in Bahamas, where such dis- 
closure constituted criminal offence); Collins v. R., [1985] 1 C.T.C. 342 (Ont CA) 
(Having paid tax in U.S. after being charged with evasion in Canada not a defence); 
Sturgess v. R., [1984] C.T.C. 1 (FCTD) (Taxpayer claiming to be too busy to file return 
convicted of evasion; “evasion” interpreted); R. v. Lavoie, [1970] C.T.C: 476 (Sask 
CA) (Taxpayer convicted of separate offences under paras. (a) and (b); both offences 
arose from same facts). 


I1.T. Application Rules: 65.1(b) (where offence committed before December 23, 
1971). 

Interpretation Bulletins: IT-99R5: Legal and accounting fees. 

Information Circulars: 73-10R3: Tax evasion; 78-10R4: Books and records reten- 


tion/destruction; OO0-1R: Voluntary disclosures. program; 05-1: Electronic record 
keeping. 


Registered Charities Newsletters: 11 (audit of tax preparer lands registered chari- 
ties and executive director in hot water). 


(1.1) Offences re refunds and credits — Every person who 
obtains or claims a refund or credit under this Act to which the per- 
son or any other person is not entitled or obtains or claimsa refund 
or credit under this Act in an amount that is greater than the amount 
to which the person or other person is entitled 
(a) by making, or participating in, assenting to or acquiescing in 
the making of, a false or deceptive statement in a return, certifi- 
cate, statement or answer filed or made under this Act or a 
regulation, 
(b) by destroying, altering, mutilating, hiding or otherwise dis- 
posing of a record or book of account of the person or other 
person, 
(c) by making, or assenting to or acquiescing in the making of, a 
false or deceptive entry in a record or book of account of the 
person or other person, 


(d) by omitting, or assenting to or acquiescing in an omission to 
enter a material particular in a record or book of account of the 
person or other person, 


(e) wilfully in any manner, or 


(f) by conspiring with any person to commit any offence under 
this subsection, 


is guilty of an offence and, in addition to any penalty otherwise pro- 

vided, is liable on summary conviction to 
(g) a fine of not less than 50% and not more than 200% of the 
amount by which the amount of the refund or credit obtained or 
claimed exceeds the amount, if any, of the refund or credit to 
which the person or other person, as the case may be, is entitled, 
or 
(h) both the fine described in paragraph (g) and imprisonment 
for a term not exceeding 2 years. 

Related Provisions: 239(2) — Prosecution on indictment. 


History: Subsec. 239(1.1) added by 1998, c. 19, subsec. 235(1), in force June 18, 
1998. 


(2) Prosecution on indictment — Every person who is charged 
with an offence described in subsection (1) or (1.1) may, at the elec- 
tion of the Attorney General of Canada, be prosecuted on. indict- 
ment and, if convicted, is, in addition to any penalty otherwise pro- 
vided, liable to 

(a) a fine of not less than 100% and not more than 200%. of 


(i) where the offence is described in subsection (1), the 
amount of the tax that was sought to be evaded, and 


S. 239(2.21) 


(ii) where the offence is described in subsection (1.1), the 
amount by which the amount of the refund or credit obtained 
or claimed exceeds the amount, if any, of the refund or credit 
to which the person or other person, as the case may be, is 
entitled; and 


(b) imprisonment for a term not exceeding 5 years. 


Related Provisions: 243 — Minimum fine; Interpretation Act 34(1) — Indictable 
and summary conviction offences; Interpretation Act 34(2) — Criminal Code provi- 
sions apply. 

History: Subsec. 239(2) amended by 1998, c. 19, subsec. 235(2), in force June 18, 
1998. Subsec. 239(2) formerly read: 


(2) Every person who is charged with an offence described in subsection (1) . 
may, at the election of the Attorney General of Canada, be prosecuted on indict- 
ment and, if convicted, is, in addition to any penalty otherwise provided, liable to 


(a) a fine of not less than 100%, and not more than 200%, of the amount of 
the tax that was sought to be evaded; and 


(b) imprisonment for a term not exceeding 5 years. 


Selected Cases [subsec. 239(2)]: R. v. Terracina, [2000] 2 C.T.C. 486 (Ont SCJ) 
(Three-year concurrent sentences imposed on multiple offences). 


Interpretation Bulletins: IT-99R5: Legal and accounting fees. 
Information Circulars: 73-10R3: Tax evasion. 


(2.1) Providing incorrect tax shelter identification num- 
ber — Every person who wilfully provides another person with an 
incorrect identification number for a tax shelter is guilty of an of- 
fence and, in addition to any penalty otherwise provided, is liable 
on summary conviction to 


(a) a fine of not less than 100%, and not more than.200%, of the 
cost to the other person of that person’s interest in the shelter; 


(b) imprisonment for a term not exceeding 2 years; or 
(c) both the fine described in paragraph (a) and the imprison- 
ment described in paragraph (b). 


Related Provisions: 237.1 — Tax shelters; 242 — Where corporation is guilty of 
offence; 243 — Minimum fine;. 


Information Circulars: 89-4: Tax shelter reporting. 


(2.2) Offence with respect to confidential information — 
Every person who 


(a) contravenes subsection 241(1), or 


(b) knowingly contravenes an order made under subsection 
241(4.1) 


is guilty of an offence and liable on summary conviction. to a fine 
not exceeding $5,000 or to imprisonment for a term not exceeding 
12 months, or to both. 
Related Provisions: 122.64(4) — Offence; 239(2.21) — Offence with respect’ to 
confidential information; 239(2.22)— Definitions; 242 — Where corporation is guilty 
of offence; 244(4) — Summary conviction charges must be laid within 8 years. 
History: Subsec. 239(2.2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 136. 
Subsec. (2.2) formerly read: 
(2.2) Every person 
(a) who contravenes subsection 241(1), or 
(b) to whom information has been provided pursuant to subsection 241(4) 


and who knowingly uses, communicates or allows to be communicated that 
information for any purpose other than that for which it was provided, 


is guilty of an offence and liable on summary conviction to a fine not exceeding 
$5,000 or to imprisonment for a term not exceeding 12 months or to both. 


(2.21) Idem — Every person 


(a) to whom taxpayer information has been provided for a par- 
ticular purpose under paragraph 241(4)(b), (c), (e), (h), (kK), (n), 
(0) or (p), or 
(b) who is an official to whom taxpayer information has been 
provided for a particular purpose under paragraph 241(4)(a), (d), 
(f), (f.1), @) or Gg.1) 
and who for any other purpose knowingly uses, provides to any per- 
son, allows the provision to any person of, or allows any person 
access to, that information is guilty of an offence and liable on sum- 
mary conviction to a fine not exceeding $5,000 or to imprisonment 
for a term not exceeding 12 months, or to both. 
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History: Para. 239(2.21)(b) amended by 2001, c. 41, s. 117 to add reference to para. 
(f.1), in force December 24, 2001. 
Para. 239(2.21)(a) amended by 2001, c. 17, s. 185, to add reference to paras. (0) and 
(p), in force June. 14, 2001. 
Para. 239(2.21)(a) amended by 1999, c. 26, s. 40, in force June 17, 1999. The para. 
formerly read: 
(a) to whom taxpayer information has been provided for a particular purpose 
under paragraph 241(4)(b), (c), (e), (h) or (k), or 
Para. 239(2.21)(b) amended by 1998, c. 21, s. 96, in force on June 18, 1998. The para. 
formerly read: 
(b) who is an official to whom taxpayer information has been provided for a 
particular purpose under paragraph 241(4)(a), (d), (f) or (i) 


(2.22) Definitions — In subsection (2.21), “official” and ‘“tax- 
payer information” have the meanings assigned by subsection 
241(10). 

History: Subsecs. 239(2.21) and (2.22) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 
136. 


(2.3) Offence with respect to an identification number — 
Every person to whom the Social Insurance Number of an indivi- 
dual or to whom the business number of a taxpayer or partnership 
has been provided under this Act or a regulation, and every officer, 
employee and agent of such a person, who without written consent 
of the individual, taxpayer or partnership, as the case may be, 
knowingly uses, communicates or allows to be communicated the 
number (otherwise than as required or authorized by law, in the 
course of duties in connection with the administration or enforce- 
ment of this Act or for a purpose for which it was provided by the 
individual, taxpayer or partnership, as the case may be) is guilty of 
an offence and liable on summary conviction to a fine not exceed- 
ing $5,000 or to imprisonment for a term not exceeding 12 months, 
or to both. 
Related Provisions: 237(2)(b) — Social Insurance Number not to be used or com- 
municated without individual’s consent; 242 — Where corporation is guilty of offence. 
History: Subsec. 239(2.3) amended by 1998, c. 19, subsec. 235(3), in force June 18, 
1998. Subsec. 239(2.3) formerly read: 
(2.3) Offence with respect to Social Insurance Number — Every person to 
whom the Social Insurance Number of an individual has been provided under 
this Act or a regulation, and every officer, employee and agent of such a person, 
who without the individual’s written consent knowingly uses, communicates or 
allows to be communicated the Social Insurance Number (otherwise than as re- 
quired or authorized by law, in the course of duties in connection with the ad- 
ministration or enforcement of this Act, or for a purpose for which it was pro- 
vided by the individual) is guilty of an offence and liable on summary conviction 
to a fine not exceeding $5,000 or to imprisonment for a term not exceeding 12 
months, or to both. 
Subsec. 239(2.3) substituted by 1994, c. 7, Sch. If (1991, c. 49), s. 189. Subsec. 
239(2.3) formerly read: 
(2.3) Offence with respect to Social Insurance Number — Every person to 
whom the Social Insurance Number of an individual has been provided pursuant 
to this Act or a regulation who knowingly uses or communicates, or allows to be 
communicated, the number for any purpose other than that for which it was so 
provided or for which the person has been authorized in writing by the individual 
is guilty of an offence and liable on summary conviction to a fine not exceeding 
$5,000 or to imprisonment for a term not exceeding 12 months or to both. 


Information Circulars: 82-2R2: SIN legislation that relates to the preparation of 
information slips. 


(3) Penalty on conviction — Where a person is convicted under 
this section, the person is not liable to pay a penalty imposed under 
section 162, 163 or 163.2 for the same contravention unless the 
penalty is assessed before the information or complaint giving rise 
to the conviction was laid or made. 
History: Subsec. 239(3) amended by 2000, c. 19, s. 66, in force June 29, 2000. Sub- 
sec. 239(3) formerly read: 
(3) Where a person is convicted under this section, the person is not liable to pay 
a penalty imposed under section 162 or 163 for the same contravention unless 
the penalty was assessed before the information or complaint giving rise to the 
conviction was laid or made. 


Subsec. 239(3) amended by 1998, ¢. 19, subsec. 235(4), in force June 18, 1998. Subsec. 
239(3) formerly read: 


(3) Where a person has been convicted under this section of wilfully, in any 
manner, evading or attempting to evade payment of taxes imposed by Part I, the 
person is not liable to pay a penalty imposed under section 162 or 163 for the 
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same evasion or attempt unless the person was assessed for that penalty before 
the information or complaint giving rise to the conviction was laid or made. 


(4) Stay of appeal — Where, in any appeal under this Act, sub- 
stantially the same facts are at issue as those that are at issue in a 
prosecution under this section, the Minister may file a stay of pro- 
ceedings with the Tax Court of Canada and thereupon the proceed- 
ings before that Court are stayed pending final determination of the 
outcome of the prosecution. 

Selected Cases [subsec. 239(4)]: Deutsch v. R., [1983] C.T.C. 369 (FCA) (Pro- 
ceeding commenced by statement of claim held to be appeal for purposes of the provi- 
sion and stayed accordingly); Popovich Equipment Co. v. R., [1979] C.T.C. 65 (FCA) 
(For appeal to be stayed prosecution must be in relation to same taxpayer). 


(5) Offence and punishment without reference to subsec. 
120(2.2) [aboriginals] —In determining whether an offence 
under this Act, for which a person may on summary conviction or 
indictment be liable for a fine or imprisonment, has been commit- 
ted, and in determining the punishment for such an offence, this Act 
is to be read without reference to subsection 120(2.2). 

History: Subsec. 239(5) added by 2005, c. 19, s. 50, in force on May 13, 2005 (Royal 
Assent). 

Selected Cases [s. 239]: R. v. Madraga, [2000] 2 C.T.C. 230 (Sask Prov Ct) 
(Failure to pay fines may lead to imprisonment); Lavers v. British Columbia (Minister 
of Finance), [1990] 1 C.T.C. 265 (BC CA) (Penalties imposed as consequence of as- 
sessment neither criminal nor quasi-criminal in nature and were beyond scope of “of- 
fence” under Charter). 

Definitions [s. 239]: “business number” — 248(1): “contravene” — Interpretation 
Act 35(1); “individual”, “Minister” — 248(1): “official” — 239(2.22), 241(10); “per- 
son”, “record”, “regulation”, “taxpayer” — 248(1); “tax shelter” — 237.1(1), 248(1): 
“taxpayer information” — 239(2.22), 241(10). 


240. (1) Definition of “taxable obligation” and “non-taxable 
obligation” — In this section, “taxable obligation” means any 
bond, debenture or similar obligation the interest on which would, if 
paid by the issuer to a non-resident person, be subject to the pay- 
ment of tax under Part XIII by that non-resident person at the rate 
provided in subsection 212(1) (otherwise than by virtue of subsec- 
tion 212(6)), and “non-taxable obligation” means any bond, deben- 
ture or similar obligation the interest on which would not, if paid by 
the issuer to a non-resident person, be subject to the payment of tax 
under Part XIII by that non-resident person. 


(2) Interest coupon to be identified in prescribed 
manner — offence and punishment — Every person who, at 
any time after July 14, 1966, issues 


(a) any taxable obligation, or 
(b) any non-taxable obligation 


the right to interest on which is evidenced by a coupon or other 
writing that does not form part of, or is capable of being detached 
from, the evidence of indebtedness under the obligation is, unless 
the coupon or other writing is marked or identified in prescribed 
manner by the letters “AX” in the case of a taxable obligation, and 
by the letter “F” in the case of a non-taxable obligation, on the face 
thereof, guilty of an offence and liable on summary conviction to a 
fine not exceeding $500. 

Regulations [subsec. 240(2)]: 807 (prescribed manner of identification of 
obligation). 


Definitions [s. 240]: “non-resident”, “person” — 248(1); “writing” — Interpretation 
Act 35(1). 


241. (1) Provision of information — Except as authorized by 
this section, no official shall 


(a) knowingly provide, or knowingly allow to be provided, to 
any person any taxpayer information; 


(b) knowingly allow any person to have access to any taxpayer 
information; or 


(c) knowingly use any taxpayer information otherwise than in 
the course of the administration or enforcement of this Act, the 
Canada Pension Plan, the Unemployment Insurance Act or the 
Employment Insurance Act or for the purpose for which it was 
provided under this section. 
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Related Provisions: 122.64(2) — Communication of Child Tax Benefit information 
to provinces; 122.64(3) — Communication of name and address for enforcement of 
family support orders; 149.1(15) — Charities — information can be communicated; 
230.1(4) — Reports to chief electoral officer; 237(2)(b) — Communication of Social 
Insurance Number; 239(2.2) — Offence; 241(3)— Communication of information; 
241(3.2) — Charities — additional information that may be communicated; 241(4) — 
Exceptions; 241(11) — Meaning of “this Act’. 


History: Para. 241(1)(c) amended by 1998, c. 19, subsec. 236(1), deemed to have 
come into force on June 30, 1996. Para. 241(1)(c) formerly read: 


(c) knowingly use any taxpayer information otherwise than in the course of the 
administration or enforcement of this Act, the Canada Pension Plan or the Em- 
ployment Insurance Act or for the purpose for which it was provided under this 
section. 


Para. 241(1)(c) amended by 1996, c. 23, para. 187(d), to substitute “Employment Insur- 
ance Act’ for “Unemployment Insurance Act’, in force June 30, 1996. 


Subsec. 241(1) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 137(1). Subsec. 
(1) formerly read: 


(1) Prohibited communication of information — Except as authorized by this 
section, no official or authorized person shall 


(a) knowingly communicate or knowingly allow to be communicated to any 
person any information obtained by or on behalf of the Minister for the pur- 
poses of this Act or the Petroleum and Gas Revenue Tax Act; 


(b) knowingly allow any person to inspect or to have access to any book, 
record, writing, return or other document obtained by or on behalf of the 
Minister for the purposes of this Act or the Petroleum and Gas Revenue Tax 
Act; or 

(c) knowingly use, other than in the course of the duties of the official or 
authorized person in connection with the administration or enforcement of 
this Act or the Petroleum and Gas Revenue Tax Act, any information ob- 
tained by or on behalf of the Minister for the purposes of this Act or the 
Petroleum and Gas Revenue Tax Act. 


Selected Cases [subsec. 241(1)]: McAvan Holdings v. BDO Dunwoody Ltd., 
(2003] 4 C.T.C. 90 (Ont Master) (Documents in possession of Minister were neverthe- 
less under taxpayer's control and ordered produced on discovery); Canada 
(Information Commissioner) y. Chairman of Canadian Cultural Property Export 
Review Board, [2002] 4 C.T.C. 55 (FCA) (Information in public domain not protected 
by provision); Canadian Council of Christian Charities v. Canada (Minister of Fi- 
nance), [1999] 3 C.T.C. 123 (FCTD) (Access to tax policy documents restricted); 
Diversified Holdings Ltd. v. Canada, [1989] 2 C.T.C, 10 (FCTD); aff'd [1991] 1 
C.T.C. 118 (FCA) (in an action by taxpayer against the Crown, documents related to 
actions taken by Revenue Canada giving rise to the litigation not privileged under 
provision); R. et al. v. Lau, [1987] 2 C.1.C. 63 (FCA) (Revenue Canada permitted to 
use its employee’s false return as cause for dismissal); Wilder et al. y. R. et al., [1987] 
1 C.T.C. 273 (FCTD) (U.S. tax authorities receiving information in unauthorized man- 
ner may be sued by taxpayer in tort); AMP of Canada Ltd. v. R., [1987] 1 C.T.C. 256 
(FCTD) (Taxpayer permitted to discover competitor’s financial statements used by 
Crown to compare figures); A.G. Can. v. Thibault, [1987] 1 C.T.C. 156 (Que CA) (Po- 
lice permitted to seize documents in Revenue Canada’s possession for purposes of 
criminal investigation); Glover v. MNR, [1982] C.T.C. 29 (SCC) (Divorce proceeding 
order that Revenue Canada disclose certain information quashed); Tucar y. Tucar, 81 
D.T.C. 5166 (Ont UFC) (In divorce proceedings, although court lacks jurisdiction to 
order Minister to disclose information, it may order taxpayer to authorize Minister to 
make disclosure); MNR v. Huron Steel Fabricators (London) Ltd., [1973] C.T.C. 422 
(FCA) (Minister ordered to disclose returns of a taxpayer with whom another taxpayer 
alleged transactions disallowed by Minister). 


Information Circulars: 94-4R: International transfer pricing — advance pricing ar- 
rangements (APAs); 94-4R-SR: APAs for small businesses. 

1.T. Technical News: 8 (publication of advance tax rulings); 9 (electronic publication 
of severed rulings). 

Application Policies: SR&ED 95-04: Conflict of interest. 

Transfer Pricing Memoranda: TPM-04: Third-party information. 


Forms: T1013: Authorizing or cancelling a representative. 


(2) Idem, in legal proceedings — Notwithstanding any other 
Act of Parliament or other law, no official shall be required, in con- 
nection with any legal proceedings, to give or produce evidence re- 
lating to any taxpayer information. 


Related Provisions: 149.1(15) — Charities — information may be communicated. 


History: Subsec. 241(2) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 
137(1). Subsec. (2) formerly read: 
(2) Notwithstanding any other Act or law, no official or authorized person shall 
be required, in connection with any legal proceedings, 
(a) to give evidence relating to any information obtained by or on behalf of 
the Minister for the purposes of this Act or the Petroleum and Gas Revenue 
Tax Act; or 


S. 241(3.2)(h) 


(b) to produce any book, record, writing, return or other document obtained 
by or on behalf of the Minister for the purposes of this Act or the Petroleum 
and Gas Revenue Tax Act. 


Selected Cases [subsec. 241(2)]: Diversified Holdings Ltd. vy. Canada, [1989] 2 
C.T.C. 10 (FCTD); aff'd [1991] 1 C.T.C. 118 (FCA) (In action by taxpayer against 
Crown, documents related to actions taken by Revenue Canada giving rise to the litiga- 
tion not privileged). 


(3) Communication where proceedings have been com- 
menced — Subsections (1) and (2) do not apply in respect of 


(a) criminal proceedings, either by indictment or on summary 
conviction, that have been commenced by the laying of an infor- 
mation or the preferring of an indictment, under an Act of Par- 
liament; or 


(b) any legal proceedings relating to the administration or en- 
forcement of this Act, the Canada Pension Plan, the Unemploy- 
ment Insurance Act or the Employment Insurance Act or any 
other Act of Parliament or law of a province that provides for 
the imposition or collection of a tax or duty. 


Related Provisions: 241(11) — Meaning of “this Act”. 


History: Para. 241(3)(b) amended by 1998, c. 19, subsec. 236(2), deemed to have 
come into force on June 30, 1996. Para. 241(3)(b) formerly read: 


(b) any legal proceedings relating to the administration or enforcement of this 
Act, the Canada Pension Plan or the Employment Insurance Act or any other 
Act of Parliament or law of a province that provides for the imposition or collec- 
tion of a tax or duty. 


Para. 241(3)(b) amended by 1996, c. 23, para. 187(d), to substitute “Employment Insur- 
ance Act’ for “Unemployment Insurance Act’, in force June 30, 1996. 


Subsec. 241(3) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 137(1). Subsec. 
(3) formerly read: 


(3) Exception for criminal or tax proceedings — Subsections (1) and (2) do 
not apply in respect of criminal proceedings, either by indictment or on summary 
conviction, that have been commenced by the laying of an information, under an 
Act of Parliament, or in respect of proceedings relating to the administration or 
enforcement of this Act or the Petroleum and Gas Revenue Tax Act. 


Selected Cases [subsec. 241(3)]: Harris v. R., [2001] 1 C.T.C. 148 (FCA); rev’g 
in part [2001] 1 C.T.C. 280 (FCTD) (Provision may not apply when issue relates to 
administration of the Act); Tyler v. MNR, [1989] 1 C.T.C. 153 (FCTD) (Minister may 
obtain information before criminal proceedings have been completed). 


Information Circulars: 87-2R: International transfer pricing. 


(3.1) Circumstances involving danger — The Minister may 
provide to appropriate persons any taxpayer information relating to 
imminent danger of death or physical injury to any individual. 


History: Subsec. 241(3.1) added by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 137(1). 


(3.2) Registered charities — An official may provide to any 
person the following taxpayer information relating to another per- 
son that was at any time a registered charity (in this subsection re- 
ferred to as the “charity”): 


(a) a copy of the charity’s governing documents, including its 
statement of purpose; 


(b) any information provided in prescribed form to the Minister 
by the charity on applying for registration under this Act; 


(c) the names of the persons who at any time were the charity’s 
directors and the periods during which they were its directors; 


(d) a copy of the notification of the charity’s registration, includ- 
ing any conditions and warnings; 
(e) if the registration of the charity has been revoked or an- 
nulled, a copy of the entirety of or any part of any letter sent by 
or on behalf of the Minister to the charity relating to the grounds 
for the revocation or annulment; 


(f) financial statements required to be filed with an information 
return referred to in subsection 149.1(14); 


(g) a copy of the entirety of or any part of any letter or notice by 
the Minister to the charity relating to a suspension under section 
188.2 or an assessment of tax or penalty under this Act (other 
than the amount of a liability under subsection 188(1.1)); and 


(h) an application by the charity, and information filed in sup- 
port of the application, for a designation, determination or deci- 
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sion by the Minister under subsection 149.1(6.3), (7), (8) or 
(13). 


(h) an application by th harity, and information filed 
port of the application, for a designation, determination or 
cision by the Minister under subsection 149.1(5)[,] (6.3), C 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
184(1), will amend para. 241(3.2)(h) to read as above, applicable to documents that 
are sent by the Minister of National Revenue, or that are filed or required to be filed 
with that Minister, after May 13, 2005 _ . 
Technical Notes: Pa ermits a government official to release 
information that a registered charity has filed in support of an application for special 
status or an exemption under the Act, as well as any response to such an application 
(€.g., oe ccumulate assets). Paragraph 241(3.2)(h) is 
amended, applicable upon Royal Assent, to include information relating to an appli- 


; Proposed Amendmen: 241 (3.2)(h) OF 
in sup- 


cation made under subsection 149.1(5) for an amount to be deemed an expenditure 


ritable activities carried on by the charity, 


Related Provisions: 149.1(6.4)— Rule applies to registered national arts service | 


organizations; 149.1(15) — Disclosure permitted of information in public information 
return. 

History: Para. 241(3.2)(e) amended, and paras. (f) to (h) added, by 2005; c. 19, s: 51, 
applicable to documents that are sent by the Minister of National Revenue, or that are 
filed or required to be filed with that Minister, after May 13, 2005 (Royal Assent). 
Para. (e) formerly read: 


(e) if the registration of the charity has been revoked, a copy of any letter sent by 
or on behalf of the Minister to the charity relating to the grounds for the 
revocation. 


The opening words of subsec. 241(3.2) amended by 2001, c. 17, subsec. 186(1), in 
force June 14, 2001. The opening words formerly read: 


(3.2) An official may provide to any person the following taxpayer information 
relating to a charity that at any time was a registered charity: 

Subsec. 241(3.2) added by 1998, c. 19, s. 65, in force June 18, 1998. 

Registered Charities Newsletters: 8 (increased transparency). 

Forms: T1235: Directors/trustees worksheet. 


(4) Where taxpayer information may be disclosed — An of- 
ficial may 


(a) provide to any person taxpayer information that can reasona- 
bly be regarded as necessary for the purposes of the administra- 
tion or enforcement of this Act, the Canada Pension Plan, the 
Unemployment Insurance Act or the Employment Insurance Act, 
solely for that purpose; 


(b) provide to any person taxpayer information that can reasona- 
bly be regarded as necessary for the purposes of determining any 
tax, interest, penalty or other amount that is or may become pay- 
able by the person, or any refund or tax credit to which the per- 
son is or may become entitled, under this Act or any other 
amount that is relevant for the purposes of that determination; 


(c) provide to the person who seeks a certification referred to in 
paragraph 147.1(10)(a) the certification or a refusal to make the 
certification, solely for the purposes of administering a regis- 
tered pension plan; 


(d) provide taxpayer information 


(i) to an official of the Department of Finance solely for the 
purposes of the formulation or evaluation of fiscal policy, 


(1i) to an official solely for the purposes of the initial imple- 
mentation of a fiscal policy or for the purposes of the admin- 
istration or enforcement of an Act of Parliament that pro- 
vides for the imposition and collection of a tax or duty, 


(iii) to an official solely for the purposes of the administra- 
tion or enforcement of a law of a province that provides for 
the imposition or collection of a tax or duty, 


(iv) to an official of the government of a province solely for 
the purposes of the formulation or evaluation of fiscal policy, 


(v) to an official of the Department of Natural Resources or 
of the government of a province solely for the purposes of 
the administration or enforcement of a program of the Gov- 
ernment of Canada or of the province relating to the explora- 
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tion for or exploitation of Canadian petroleum and gas 
resources, 


(vi) to an official of the government of a province that has 
received or is entitled to receive a payment referred to in this 
subparagraph, or to an official of the Department of Natural 
Resources, solely for the purposes of the provisions relating 
to payments to a province in respect of the taxable income of 
corporations earned in the offshore area with respect to the 
province under the Canada—Nova Scotia Offshore Petroleum 
Resources Accord Implementation Act, chapter 28 of the 
Statutes of Canada, 1988, the Canada-Newfoundland Atlan- 
tic Accord Implementation Act, chapter 3 of the Statutes of 
Canada, 1987, or similar Acts relating to the exploration for 
or exploitation of offshore Canadian petroleum and gas 
resources, 


(vi.1) to an official of the Department of Natural Resources 
solely for the purpose of determining whether property is 
prescribed energy conservation property or whether an outlay 
or expense is a Canadian renewable and conservation 
expense, 


(vii) to an official solely for the purposes of the administra- 
tion or enforcement of the Pension Benefits Standards Act, 
1985 or a similar law of a province, 


(vii. 1) to an official solely for the purpose of the administra- 
tion or enforcement of the Canada Education Savings Act or 
a program administered pursuant to an agreement entered 
into under section 12 of that Act, 


(vii.2) to an official solely for the purposes of the administra- 
tion and enforcement of Part 1 of the Energy Costs Assis- 
tance Measures Act, 


(vii.3) to an official solely for the purposes of the administra- 
tion and enforcement of the Children’s Special Allowances 
Act or the evaluation or formation of policy for that Act, 


(vii.4) to an official solely for the purposes of the administra- 
tion and enforcement of the Universal Child Care Benefit Act 
or the evaluation or formation of policy for that Act, 


(vili) to an official of the Department of Veterans Affairs 
solely for the purposes of the administration of the War Vet- 
erans Allowance Act, the Canadian Forces Members and 
Veterans Re-establishment and Compensation Act or Part XI 
of the Civilian War-related Benefits Act, 


(ix) to an official of a department or agency of the Govern- 
ment of Canada or of a province as to the name, address, 
occupation, size or type of business of a taxpayer, solely for 
the purposes of enabling that department or agency to obtain 
statistical data for research and analysis, 


(x) to an official of the Canada Employment Insurance Com- 
mission, the Department of Human Resources and Skills De- 
velopment or the Department of Social Development, solely 
for the purpose of the administration or enforcement of the 
Employment Insurance Act, an employment program of the 
Government of Canada or the evaluation or formation of pol- 
icy for that Act or program, 


(xi) to an official of the Department of Agriculture and Agri- 
Food or of the government of a province solely for the pur- 
poses of the administration or enforcement of a program of 
the Government of Canada or of the province established 
under an agreement entered into under the Farm Income Pro- 
tection Act, 


(xii) to an official of the Department of Canadian Heritage or 
a member of the Canadian Cultural Property Export Review 
Board solely for the purposes of administering sections 32 to 
33.2 of the Cultural Property Export and Import Act, 


(xili) to an official solely for the purposes of setting off 
against any sum of money that may be due or payable by Her 
Majesty in right of Canada a debt due to 


(A) Her Majesty in right of Canada, or 
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(B) Her Majesty in right of a province, or of double taxation on income between the Canadian and i ores Borers ‘that has 


(xiv) to an official solely for the purposes of section 7.1 of 
the Federal-Provincial Fiscal Arrangements Act; 


Proposed Addition — 241(4)(d)(xv), (xvi) 


(xv) to a person employed or engaged in the service of an 
office or agency, of the Government of Canada or of a. 
_ province, whose mandate includes the provision of assis-_ 
ew tence (as. defined in subsection 125 ACL) or 125.5(1)) in re- © 
a spect of film or video productions or film or video produc-- 
_ tion services, solely for the purpose of the administration or — 
enforcement of the program under which rte mesiehance is. 
offered, or : : 


(vi) to an official of the Hehe tes Bidls Gleysian: ao 
--. Telecommunications Commission, solely for the purpose of 
_ the administration or a of a regulatory ion Q 
of that Commission; | 
Applicdtion: The July 18, 2005 draft eileen (Pa 
184(2), will add subparas. 241(4)(d)(xv) and (xvi), in fore 
Technical Notes: Subsection 241(4) authorizes the lir 
information to government officials outside of the Canada 


nication of 
enue Agency. 
New subparagraph 241(4)(d)(xv) allows information in respect of ilm or video pro- / 
ductions to be communicated to officials of an office or agency of the government of © 
Canada or of a province that provides a program of assistance for such productions. 
The information may be communicated only for the purpose of administration or 
enforcement under the program. New subparagraph 241(4)(d)(xvi) extends this au- _ 
thority to communicate information to an official of the Canadian Radio-television 
and Telecommunications Commission, solely for the purpose of the eee or 
enforcement of a regulatory function of that Commission. 


(e) provide taxpayer information, or allow the inspection of or 
access to taxpayer information, as the case may be, under, and 
solely for the purposes of, 


(i) subsection 36(2) or section 46 of the Access to Informa- 
tion Act, 


(ii) section 13 of the Auditor General Act, 
(iii) section 92 of the Canada Pension Plan, 


(iv) a warrant issued under subsection 21(3) of the Canadian 
Security Intelligence Service Act, 


(v) an order made under subsection 462.48(3) of the Crimi- 
nal Code, 


(vi) section 26 of the Cultural Property Export and Import 
Act, 


(vii) section 79 of the Family Orders and Agreements En- 
forcement Assistance Act, 


(viii) paragraph 33.11(a) of the Old Age Security Act, 
(ix) subsection 34(2) or section 45 of the Privacy Act, 
(x) section 24 of the Statistics Act, 

(xi) section 9 of the Tax Rebate Discounting Act, or 


(xii) a provision contained in a tax convention or agreement 
between Canada and another country that has the force of 
law in Canada; 


Proposed Amendment — 241(4)(e)(xii 
(xii) a provision contained in a tax treaty or in a listed inter- _ 
national agreement; 


Application: The July 18, 2005 draft legislation (Part eee subsec. 
184(3), will amend subpara. 241(4)(e)(xii) to read as above, in force on Royal 
Assent. 


Technical Notes: Subparagraph 241(4)(e)(xii) is amended to He that an offi- 
cial may provide taxpayer information, or allow the inspection of or access to tax- 
payer information under and solely for the purposes ofa provision conte ina tax 
treaty or in a listed international agreement. 


A “listed international agreement” is newly defined in subsection 248(1) to mean the 
Convention on Mutual Administrative Assistance in Tax Matters, concluded at Stras- 
bourg on January 25, 1988 and the Convention between the Government of Canada 
and. the Government of the United Mexican States for the Exchange of Information 
with Respect to Taxes, signed at Mexico City on March 16, 1990, A “tax treaty” is 
defined in subsection 248(1) to mean a comprehensive agreement for the elimination 
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the’ force of law in Canada at that time. 


(f) provide taxpayer information solely for the purposes of sec- 
tions 23 to 25 of the Financial Administration Act; 


(f.1) provide taxpayer information to an official solely for the 
purposes of the administration and enforcement of the Charities 
Registration (Security Information) Act; 


(g) use taxpayer information to compile information in a form 
that does not directly or indirectly reveal the identity of the tax- 
payer to whom the information relates; 


(h) use, or provide to any person, taxpayer information solely for 
a purpose relating to the supervision, evaluation or discipline of 
an authorized person by Her Majesty in right of Canada in re- 
spect of a period during which the authorized person was em- 
ployed by or engaged by or on behalf of Her Majesty in right of 
Canada to assist in the administration or enforcement of this 
Act, the Canada Pension Plan, the Unemployment Insurance 
Act or the Employment Insurance Act, to the extent that the in- 
formation is relevant for the purpose; 


(i) provide access to records of taxpayer information to the Li- 
brarian and Archivist of Canada or a person acting on behalf of 
or under the direction of the Librarian and Archivist, solely for 
the purposes of section 12 of the Library and Archives of Can- 
ada Act, and transfer such records to the care and control of such 
persons solely for the purposes of section 13 of that Act; 


(j) use taxpayer information relating to a taxpayer to provide in- 
formation to the taxpayer; 


(j.1) provide taxpayer information to an official or a designated 
person solely for the purpose of permitting the making of an ad- 
justment to 


(i) a social assistance payment made on the basis of a means, 
needs or income test, or 


(ii) a payment pursuant to a prescribed law of a province in 
respect of a child within the meaning of the prescribed law, 


where the purpose of the adjustment is to take into account the 
amount determined for C in subsection 122.61(1) in respect of a 
person for a taxation year; 


(k) provide, or allow inspection of or access to, taxpayer infor- 
mation to or by any person otherwise legally entitled to it under 
an Act of Parliament solely for the purposes for which that per- 
son is entitled to the information; 


(1) provide the business number, name, address, telephone num- 
ber and facsimile number of a holder of a business number to an 
official of a department or agency of the Government of Canada 
or of a province solely for the purpose of the administration or 
enforcement of an Act of Parliament or a law of a province, if 
the holder of the business number is required by that Act or that 
law to provide the information (other than the business number) 
to the department or agency; 


(m) provide taxpayer information to an official of the govern- 
ment of a province solely for use in the management or adminis- 
tration by that government of a program relating to payments 
under subsection 164(1.8); 


(n) provide taxpayer information to any person, solely for the 
purposes of the administration or enforcement of a law of a 
province that provides for workers’ compensation benefits; 


(0) provide taxpayer information to any person solely for the 
purpose of enabling the Chief Statistician, within the meaning 
assigned by section 2 of the Statistics Act, to provide to a statis- 
tical agency of a province data concerning business activities 
carried on in the province, where the information is used by the 
agency solely for research and analysis and the agency is author- 
ized under the law of the province to collect the same or similar 
information on its own behalf in respect of such activities; or 


(p) provide taxpayer information to a police officer (within the 
meaning assigned by subsection 462.48(17) of the Criminal 
Code) solely for the purpose of investigating whether an offence 
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has been committed under the Criminal Code, or the laying of 
an information or the preferring of an indictment, where 


(1) such information can reasonably be regarded as being 
necessary for the purpose of ascertaining the circumstances 
in which an offence under the Criminal Code may have been 
committed, or the identity of the person or persons who may 
have committed an offence, with respect to an official, or 
with respect to any person related to that official, 


(ii) the official was or is engaged in the administration or en- 
forcement of this Act, and 


(iii) the offence can reasonably be considered to be related to 
that administration or enforcement. 
_ Proposed Amendment — 241(4) — Social Insurance 
_ Number disclosure oF 
Letter from Dept. of Finance, March 17, 1999: 


Dear [xxx] . . — 
This is in reply to your letter of March 12, 1999 to Simon Thompson respect to. 
the transfer of Social Insurance Numbers and business numbers from [xxx] to a 


nominee, 


We understand that [xxx] plans to put in place an arrangement under which legal wn 
ership of shares will, in many cases, be with a nominee of the shareholders. The nomi- 
nee will receive dividend payments on the shares for which it is the registered owner, 
and will then distribute each dividend to the beneficial owners of the shares. As a con- 
sequence, the nominee will have an independent tax-reporting obligation under subsec- 
tion 201(2) of the Income Tax Regulations. Under the existing law and the proposed 
amendments to it that were released on December 15, 1998, we agree that it may not be 
technically possible for [xxx] to provide Social Insurance Numbers and business num- 


bers of beneficial owners to the nominee. 


Given the reasons for the creation of the nominee in these circumstances, and in the 
interests of ensuring timely and complete reporting with regard to Social Insurance 
Numbers and business numbers, we are prepared to recommend an amendment to the 
Income Tax Act. The amendment would, in the circumstance set out in your letter, 
allow the transfer of this information to the nominee for the purpose of allowing the 
hominee to comply with tax reporting requirements. — 


Thank you for writing. 


Yours sincerely, 
Brian Ernewein : 
Director, Tax Legislation Division, Tax Policy Branch 


Related Provisions: 37(3) — Consultation with other government departments to 
determine R&D claims; 122.62(9) — Consultation with Health and Welfare for deter- 
mining Child Tax Benefit; 122.64(2)(a) — Communication of Child Tax Benefit infor- 
mation to provinces; 122.64(3) —Communication of name and address for enforce- 
ment of family support orders; 146.1(14)(a) Reference to Canada Education 
Savings Act in 241(4)(d)(vii.1) includes reference to earlier DHRD Act; 149.1(15) — 
Registered charity’s information return may be communicated to public; 230.1(4) — 
Reports to chief electoral officer; 239(2.21) — Offence with respect to confidential in- 
formation; 241(5)— Disclosure to taxpayer or with taxpayer’s consent; 241(11) — 
Meaning of “this Act”; Canada-U.S. Tax Treaty:Art. XX VII — Exchange of informa- 
tion with U.S. government (for 241(4)(e)(xii)). 


History: Subparas. 241(4)(d)(vii.3) and (vii.4) added by 2006, c. 4, s. 179, subpara. 
(vii.3) applicable after June 2003 and subpara. (vii.4) applicable after June 2006. 


Subpara. 241(4)(d)(viii) amended by 2005, 102 2, sal03: proclaimed in force April 1, 
2006. The subpara. formerly read: 


(viii) to an official of the Department of Veterans Affairs solely for the purposes 
of the administration of the War Veterans Allowance Act or Part XI of the Civil- 
ian War-related Benefits Act, 


Subpara. 241(4)(d)(vii.2) added by 2005, c. 49, s. 6, in force on November 25, 2005. 


Subpara. 241(4)(d)(x) amended by 2005, c. 34, subsec. 71(2), proclaimed in force Oc- 
tober 5, 2005. The subpara. formerly read: 


(x) to an official of the Canada Employment Insurance Commission or the De- 
partment of Employment and Immigration solely for the purpose of the adminis- 
tration or enforcement of, or the evaluation or formation of policy for the pur- 
poses of, the Unemployment Insurance Act, the Employment Insurance Act or an 
employment program of the Government of Canada, 


Subpara. 241(4)(d)(vii.1) amended by 2004, c. 26, s. 22, in force December 15, 2004. 
The subpara. formerly read: 


(vii.1) to an official of the Department of Human Resources Development or to a 
prescribed official solely for the purpose of the administration or enforcement of 
Part IIL.1 of the Department of Human Resources Development Act, 
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Para. 241(4)(i) amended by 2004, c. 11, s. 32, proclaimed into force May 21, 2004. The 
para. formerly read: 
(i) provide access to records of taxpayer information to the National Archivist of 
Canada or a person acting on behalf of or under the direction of the National 
Archivist of Canada, solely for the purposes of section 5 of the National 
Archives of Canada Act, and transfer such records to the care and control of such 
persons solely for the purposes of section 6 of that Act; 


Para. 241(4)(f.1) added by 2001, c. 41, s. 118, in force December 24, 2001. 


Paras. 241(4)(0) and (p) added by 2001, c. 17, subsec. 186(2), para. (0) applicable June 
14, 2001 to information relating to 1997 et seg. and, for the purpose of subsec. 17(2) of 
the Statistics Act, where such information was collected before June 14, 2001, the in- 
formation is deemed to have been collected at the time at which it is provided to a 
provincial agency pursuant to para. 241(4)(0); para. (p) in force June 14, 2001. 


Para. 241(4)(n) added by 1999, c. 26, s. 41, in force June 17, 1999. 


Subpara. 241(4)(d)(viii) amended by 1999, c. 10, s. 45, to substitute “Civilian War- 
related Benefits Act’ for “Merchant Navy Veteran and Civilian War-related Benefits 
Act’, proclaimed into force on May 1, 1999, 


Subpara. 241(4)(d)(vit.1), para. 241(4)(.1) added and subpara. 241(4)(e)(viii) amended 
by 1998, c. 21 ss. 75, 97 and 120, in force on June 18, 1998. Subpara. 241(4)(e)(viii) 
formerly read: 


(vill) paragraph 33(3)(a) of the Old Age Security Act, 


Para. 241(4)(a), subpara. 241(4)(d)(x), para. 241(4)(h) amended by 1998, c. 19, sub- 
secs. 236(3), (4) and (7), deemed to have come into force on June 30, 1996. Those 
paras. and subpara. formerly read: 


(a) provide to any person taxpayer information that can reasonably be regarded 
as necessary for the purpose of the administration or enforcement of this Act, the 
Canada Pension Plan or the Employment Insurance Act, solely for that purpose; 


(x) to the Canada Employment Insurance Commission, or to an official, or a 
member of a class of officials, of the Department of Human Resources Develop- 
ment, solely for the purposes of the administration or enforcement of, or the 
evaluation or formulation of policy for the purposes of, the Employment Insur- 
ance Act or an employment program of the Government of Canada, 


(h) use, or provide to any person, taxpayer information solely for a purpose relat- 
ing to the supervision, evaluation or discipline of an authorized person by Her 
Majesty in right of Canada in respect of a period during which the authorized 
person was employed by or engaged by or on behalf of Her Majesty in right of 
Canada to assist in the administration or enforcement of this Act, the Canada 
Pension Plan or the Employment Insurance Act, to the extent that the informa- 
tion is relevant for that purpose; 


Cl. 241(4)(d)(xiii)(B) amended, para. 241(4)(m) added, by the said c. 19, subsecs. 
236(5) and (8), in force June 18, 1998. Cl. 241(4)(d)(xiii)(B) formerly read: 


(B) Her Majesty in right of a province on account of taxes payable to the prov- 
ince where an agreement exists between Canada and the province under which 
Canada is authorized to collect the taxes on behalf of the province, or 


Subpara. 241(4)(e)(vii) amended by the said c. 19, subsec. 236(6), deemed to have 
come into force on May 1, 1997. Subpara. 241(4)(e)(vii) formerly read: 


(vil) section 62 of the Family Orders and Agreements Enforcement Assistance 
Act, 


Subpara. 241(4)(d)(vi.1) amended by 1997, c. 25, s. 70, applicable April 25, 1997. Sub- 
para. (d)(vi.1) formerly read: 


(vi.l) to an official of the Department of Natural Resources solely for the pur- 
pose of determining whether property is prescribed energy conservation 
property, 
Subpara. 241(4)(d)(x) amended by 1996, c. 11, s. 63, in force July 12, 1996, to substi- 
tute “Canada Employment Insurance Commission or to an official, or a member of a 
class of officials, of the Department of Human Resources Development” for “Canada 


Employment and Immigration Commission or the Department of Employment and 
Immigration”, 


Subpara. 241(4)(d)(xii) amended by 1995, c. 38, s. 5, in force July 12, 1996, to substi- 
tute “sections 32 to 33.2” for “sections 32 and 33”. 

Subpara. 241(4)(d)(xii) amended by 1995, c. 11, para. 45(b), in force July 12, 1996, to 
substitute “Department of Canadian Heritage” for “Department of Communications”. 
Para. 241(4)(a), subpara. 241(4)(d)(x), and para. 241(4)(h) amended by 1996, c. 23, 
para. 187(d), to substitute “Employment Insurance Act” for “Unemployment Insurance 
Act’, in force June 30, 1996. 

Para. 241(4)(1) added by 1996, c. 21, subsec. 59(1), applicable June 20, 1996. 
Subpara. 241(4)(d)(xiv) amended by 1995, c. 17, subsec. 45(2), to substitute “Federal- 


Provincial Fiscal Arrangements Act’ for “Federal-Provincial Fiscal Arrangements 


and Federal Post-Secondary Education and Health Contributions Act’, in force April 
1, 1996. 
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Subpara. 241(4)(d)(vi.1) added by 1995, c. 3, subsecs. 51(1) and (3), applicable after 
February 21, 1994. 


Subparas. 241(4)(d)(v) and (vi) amended by 1994, c. 41, subsec. 38(1), in force January 
12, 1995. Subparas. (v) and (vi) formerly read: 


(v) to an official of the Department of Energy, Mines and Resources or of the 
government of a province solely for the purposes of the administration or en- 
forcement of a program of the Government of Canada or of the province relating 
to the exploration for or exploitation of Canadian petroleum and gas resources, 


(vi) to an official of the government of a province that has received or is entitled 
to receive a payment referred to in this subparagraph, or to an official of the 
Department of Energy, Mines and Resources, solely for the purposes of the pro- 
visions relating to payments to a province in respect of the taxable income of 
corporations earned in the offshore area with respect to the province under the 
Canada—Nova Scotia Offshore Petroleum Resources Accord Implementation Act, 
chapter 28 of the Statutes of Canada, 1988, the Canada-Newfoundland Atlantic 
Accord Implementation Act, chapter 3 of the Statutes of Canada, 1987, or similar 
Acts relating to the exploration for or exploitation of offshore Canadian petro- 
leum and gas resources, 


Subpara. 241(4)(d)(x1) amended by 1994, c. 38, subsec. 26(1), to substitute “Depart- 
ment of Agriculture and Agri-Food” for “Department of Agriculture”, in force January 
125 005. 


Subsec. 241(4) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 137(1), applica- 
ble as of June 10, 1993. Subsec. (4) formerly read: 


(4) Other exceptions — An official or authorized person may, 


(a) in the course of the duties of the official or authorized person in connec- 
tion with the administration or enforcement of this Act or the Petroleum and 
Gas Revenue Tax Act, 


(i) communicate or allow to be communicated to an official or author- 
ized person information obtained by or on behalf of the Minister for the 
purposes of this Act or the Petroleum and Gas Revenue Tax Act, and 


(ii) allow an official or authorized person to inspect or to have access to 
any book, record, writing, return or other document obtained by or on 
behalf of the Minister for the purposes of this Act or the Petroleum and 
Gas Revenue Tax Act; 


(b) under prescribed conditions, communicate or allow to be communicated 
information obtained under this Act or the Petrolewn and Gas Revenue Tax 
Act, or allow inspection of or access to any written statement furnished 
under this Act or the Petroleum and Gas Revenue Tax Act, to the govern- 
ment of any province in respect of which information and written statements 
obtained by the government of the province, for the purpose of a law of the 
province that imposes a tax similar to the tax imposed under this Act or the 
Petroleum and Gas Revenue Tax Act, are communicated or furnished on a 
reciprocal basis to the Minister; 


(c) communicate or allow to be communicated information obtained under 
this Act or the Petroleum and Gas Revenue Tax Act, or allow inspection of 
or access to any book, record, writing, return or other document obtained by 
or on behalf of the Minister for the purposes of this Act or the Petroleum 
and Gas Revenue Tax Act, to or by any person otherwise legally entitled 
thereto; 


(d) communicate or allow to be communicated to a taxpayer information 
obtained under this Act or the Petroleum and Gas Revenue Tax Act that may 
reasonably be regarded as necessary for the purposes of determining any tax, 
interest, penalty or other amount payable by the taxpayer or any refund or 
tax credit to which the taxpayer is entitled under this Act or the Petroleum 
and Gas Revenue Tax Act, 


(e) communicate or allow to be communicated to a taxpayer information ob- 
tained under this Act or the Petroleum and Gas Revenue Tax Act from a 
transferor of property to the taxpayer that relates to the cost, capital cost or 
adjusted cost base to the taxpayer of the property, if, under any provision of 
this Act or the Petroleum and Gas Revenue Tax Act or the Income Tax Ap- 
plication Rules, the cost, capital cost or adjusted cost base is an amount other 
than the consideration paid by the taxpayer for that property; 

(e.1) communicate or allow to be communicated to the person who seeks a 
certification referred to in paragraph 147.1(10)(a) the certification or a re- 
fusal to make the certification, for the purposes of administering a registered 
pension plan; 

(f) communicate or allow to be communicated information obtained under 
this Act or the Petroleum and Gas Revenue Tax Act 


(i) to an official of the Department of Finance solely for the purposes of 
evaluating and formulating tax policy, 

(ii) to an official of the Department of National Revenue, Customs and 
Excise, solely for the purposes of administering or enforcing the Cus- 
toms Act, the Customs Tariff, the Excise Tax Act or the Excise Act, 
(iii) to an official of the Department of Energy, Mines and Resources or 


to the government of a province solely for the purposes of administering 
or enforcing a prescribed program of the Government of Canada or of 
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the province relating to the exploration for or exploitation of Canadian 
petroleum and gas resources, 


(iv) to an official of the appropriate department or agency of the Gov- 
ernment of Canada solely for the purpose of administering subsection 
127(11.3) and the definitions “approved project” and “approved project 
property” in subsection 127(9), 


(v) to the government of a province that has received or is entitled to 
receive a payment referred to in this subparagraph or to an official of the 
Department of Energy, Mines and Resources solely for the purposes of 
the provisions relating to payments to a province in respect of the taxa- 
ble income of corporations earned in the offshore area with respect to 
the province under the Canada—Nova Scotia Oil and Gas Agreement 
Act, chapter 29 of the Statutes of Canada, 1984, the Canada-Newfound- 
land Atlantic Accord Implementation Act, chapter 3 of the Statutes of - 
Canada, 1987, or similar Acts relating to the exploration for or exploita- 
tion of offshore Canadian petroleum and gas resources, and 


(vi) to an official of the Office of the Superintendent of Financial Insti- 
tutions solely for the purpose of providing the Minister with advice with 
respect to any matter relating to pension plans; 


(f.1) communicate or allow to be communicated information obtained under 
this Act or the Petroleum and Gas Revenue Tax Act to an official of the 
Department of Veterans Affairs solely for the purposes of administering the 
War Veterans Allowance Act or Part XI of the Merchant Navy Veteran and 
Civilian War-related Benefits Act; 


(g) communicate or allow to be communicated information obtained under 
this Act or the Petroleum and Gas Revenue Tax Act as to the name, address, 
occupation or size or type of business of a taxpayer to an official of a depart- 
ment or agency of the Government of Canada or of a province, solely for the 
purpose of enabling that department or agency to obtain statistical data for 
research and analysis; 


(h) communicate or allow to be communicated information obtained under 
this Act or the Petroleum and Gas Revenue Tax Act to an official of the 
Canada Employment Immigration Commission or the Department of Em- 
ployment and Immigration solely for the purposes of administering, evaluat- 
ing or enforcing the Unemployment Insurance Act or a prescribed employ- 
ment program; 


(h.1) communicate or allow to be communicated to a taxpayer information 
obtained under this Act, regarding expenses in respect of which a deduction 
is denied under subsection 18(2) or (3.1) to any other taxpayer, that is neces- 
sary for the purpose of determining the cost or adjusted cost base, as the case 
may be, to the taxpayer of any property; 


(h.2) communicate or allow to be communicated to a taxpayer information 
obtained under this Act from a corporation that previously owned or had an 
interest in property of the taxpayer that relates to the control of the corpora- 
tion or the question whether the corporation was exempt from tax under Part 
I on its taxable income if it is necessary for the purposes of determining 
under this Act whether a gain from a disposition of the property accrued 
while the property was a property of a corporation controlled directly or in- 
directly in any manner whatever by one or more non-resident persons or of a 
corporation exempt from tax under Part I on its taxable income; 


(i) communicate or allow to be communicated, pursuant to an order made 
under subsection 462.48(3) of the Criminal Code, information obtained 
under this Act; 


(j) communicate or allow to be communicated to an official, solely for the 
purposes of administering or enforcing the Pension Benefits Standards Act, 
1985 or a similar law of a province, 


(i) information obtained under this Act 


(A) as to the identity of a pension plan in respect of which applica- 
tion for registration for the purposes of this Act has, at any time, 
been made, 


(B) as to the names and addresses of the persons who are, have been 
or will be responsible for the administration of a pension plan re- 
ferred to in clause (A), 


(C) as to the names and addresses of the employers who participate, 
have participated or will participate in a pension plan referred to in 
clause (A), 

(D) as to the terms of a pension plan referred to in clause (A), a trust 
deed, insurance contract or other document relating to the funding 
of benefits under such a plan or an amendment or proposed amend- 
ment to such a plan or document, or 


(E) as to the date of termination or partial termination of a pension 
plan referred to in clause (A), 
(ii) information as to whether a pension plan is or was a registered pen- 
sion plan, 
(iii) the date of registration of a pension plan that is or was a registered 
pension plan, or 
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(iv) in the case of a pension plan the registration of which under this Act 
has been refused or revoked, the date of the refusal or revocation and the 
reason therefor; 
(k) communicate or allow to be communicated information obtained under 
this Act to an official of the Department of Agriculture or to an official of 
the government of a province solely for the purposes of administering or 
enforcing a program of the Government of Canada or of the province estab- 
lished under an agreement entered into pursuant to the Farm Income Protec- 
tion Act; 
(1) communicate or allow to be communicated information obtained under 
this Act to an official of the Department of Communications or a member of 
the Canadian Cultural Property Export Review Board, solely for the purpose 
of administering the provisions of sections 32 and 33 of the Cultural Pro- 
perty Export and Import Act; or 
(m) communicate or allow to be communicated information obtained under 
this Act to an official or authorized person for the purpose of setting off 
against any sum of money that is due or payable by Her Majesty in right of 
Canada a debt due to 
(i) Her Majesty in right of Canada, or 
(ii) Her Majesty in right of a province on account of taxes payable to the 
province where an agreement exists between Canada and the province 
under which Canada is authorized to collect the taxes on behalf of the 
province. 
Para. 241(4)(f.1) amended by 1994, c. 7, Sch. IV (1992, c. 24), s. 16, to substitute 
“Merchant Navy Veteran and Civilian War-related Benefits Act” for “Civilian War 
Pensions and Allowances Act’, deemed to have come into force July 1, 1992. 
Para. 241(4)(g) amended to substitute “size or type of business” for “type of business”, 
and “for the purpose of” for “for the purposes of’, and paras. (1), (m) added, by 1994, c. 
7, Sch. Il (1991, c. 49), subsecs. 190(1), (2). 
Selected Cases [subsec. 241(4)]: Van Egmond vy. R., [2002] 2 C.T.C. 236 (BC 
CA) (Client list of taxpayer whose activity was under investigation was accessible by 
way of requirement). 
Regulations: 3004 (prescribed law of a province for 241(4)(j.1)(ii)); 8200.1 (pre- 
scribed energy conservation property for 241(4)(d)(vi.1)). 


Transfer Pricing Memoranda: TPM-04: Third-party information. 


Forms: T1013: Authorizing or cancelling a representative. 


(4.1) Measures to prevent unauthorized use or disclo- 
Sure — The person who presides at a legal proceeding relating to 
the supervision, evaluation or discipline of an authorized person 
may order such measures as are necessary to ensure that taxpayer 
information is not used or provided to any person for any purpose 
not relating to that proceeding, including 


(a) holding a hearing in camera; 

(b) banning the publication of the information; 

(c) concealing the identity of the taxpayer to whom the informa- 
tion relates; and 

(d) sealing the records of the proceeding. 


Related Provisions: 239(2.2) — Offence with respect to confidential information; 
238(1) — Punishment for failing to comply. 


History: Subsec. 241(4.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 137(1). 


(5) Disclosure to taxpayer or on consent — An official may 
provide taxpayer information relating to a taxpayer 


(a) to the taxpayer; and 


(b) with the consent of the taxpayer, to any other person. 


Related Provisions: 238(1) — Punishment for failing to comply; 241(4)(j) — Dis- 
closure to taxpayer permitted. 


History: Subsec. 241(5) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
137(1). Subsec. (5) formerly read: 


(5) Return of copy of books, etc. — Notwithstanding anything in this section, 
the Minister may permit a copy of any book, record, writing, return or other 
document obtained by or on behalf of the Minister for the purposes of this Act or 
the Petroleum and Gas Revenue Tax Act to be given to the person from whom 
the book, record, writing, return or other document was obtained or the legal 
representative of that person, or to the agent of that person or of the legal repre- 
sentative authorized in writing in that behalf. 


Selected Cases [subsec. 241(5)]: McAvan Holdings v. BDO Dunwoody. Ltd., 
[2003] 4 C.T.C. 90 (Ont Master) (Documents in possession of Minister were neverthe- 
less under taxpayer’s control and ordered produced on discovery). 


Transfer Pricing Memoranda: TPM-04: Third-party information. 


Forms: T1013: Authorizing or cancelling a representative. 
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(6) Appeal from order or direction — An order or direction 
that is made in the course of or in connection with any legal pro- 
ceedings and that requires an official or authorized person to give or 
produce evidence relating to any taxpayer information may, by no- 
tice served on all interested parties, be appealed forthwith by the 
Minister or by the person against whom the order or direction is 
made to 


(a) the court of appeal of the province in which the order or di- 
rection is made, in the case of an order or direction made by a 
court or other tribunal established by or pursuant to the laws of 
the province, whether or not that court or tribunal is exercising a 
jurisdiction conferred by the laws of Canada: or 


(b) the Federal Court of Appeal, in the case of an order or direc- 
tion made by a court or other tribunal established by or pursuant 
to the laws of Canada. 


History: That portion of subsec. 241(6) preceding para. (a) amended by 1994, c. 7, 

Sch. VIII (1993, c. 24), subsec. 137(2). That portion formerly read: 
(6) An order or direction made in the course of or in connection with any legal 
proceedings requiring an official or authorized person to give evidence relating 
to any information or produce any book, record, writing, return or other docu- 
ment obtained by or on behalf of the Minister for the purposes of this Actor the 
Petroleum and Gas Revenue Tax Act, may, by notice served on all interested 
parties, be appealed forthwith by the Minister or by the person against whom the 
order or direction is made to 


(7) Disposition of appeal — The court to which an appeal is 
taken pursuant to subsection (6) may allow the appeal and quash the 
order or direction appealed from or dismiss the appeal, and the rules 
of practice and procedure from time to time governing appeals to 
the courts shall apply, with such modifications as the circumstances 
require, to an appeal instituted pursuant to that subsection. 


(8) Stay of order or direction — An appeal instituted pursuant 
to subsection (6) shall stay the operation of the order or direction 
appealed from until judgment is pronounced. 


(9) [Repealed under former Act] 


| ___ Proposed Addition —241(9) 
(9) Information may be communicated — The Minister of 
Canadian Heritage may communicate or otherwise m ake available — 
to the public, in any manner that that Minister considers appropri- 
ate, the following taxpayer information in respect of a Canadian 
film or video production certificate (as defined under subsection 


125.4(1)) that has been issued or revoked: so. | i 

(a) the title of the production for which the Canadian film or 

video production certificate was issued: 

(b) the name of the taxpayer to whom the Canadian film or 
video production certificate Was issied; ...... 

(c) the names of the producers of the production; 

(d) the names of the individuals in respect of whom and places" 

in respect of which that Minister has allotted points in respect 

of the production in accordance with regulations made for the 

_ purpose of section 125.4; — hm 
(c) the total number of points so allotted; and - 
_(f) any revocation of the Canadian film or video production — 

certificate. . SS )h—.LhmrwrtrOrO—sS 
Application: The July 18, 2005 draft legislation (Part 2—~ technical), subsec. 
184(4), will add subsec. 241(9), in force on Royal Assent. Ce 
Technical Notes: New subsection 241(9), which applies on Royal Assent, is added 
to provide authority to the Minister of Canadian Heritage to publish certain informa- 
tion relevant to the Canadian film or video production tax credit program. The infor- _ 
mation includes the title of a film or video production in respect of which a certifi- 
cate has been is 


(10) Definitions — In this section, 


“authorized person” means a person who is engaged or employed, 
or who was formerly engaged or employed, by or on behalf of Her 
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Majesty in right of Canada to assist in carrying out the provisions of 
this Act, the Canada Pension Plan, the Unemployment Insurance 
Act or the Employment Insurance Act; 

Related Provisions: 241(11)— Meaning of “this Act”. 


History: The definition “authorized person” in subsec. 241(10) amended by’ 1998, c. 
19, subsec. 236(10), deemed to have come into force on June 30, 1996. The definition 
formerly read: 


“authorized person” means a person who is engaged or employed, or who was 
formerly engaged or employed, by or on behalf of Her Majesty in right of Can- 
ada to assist in carrying out the provisions of this Act, the Canada Pension Plan 
or the Employment Insurance Act; 


The definition of “authorized person” in subsec. 241(10) amended by 1996, c. 23, para. 
187(d), to substitute “Employment Insurance Act” for the “Unemployment Insurance 
Act’, in force June 30, 1996. 


“Authorized person” in subsec. 241(10) amended by 1994, c. 7, Sch. VII (1993, c. 24), 
subsec. 137(3). That definition formerly read: 


“authorized person” means any person engaged or employed, or formerly en- 
gaged or employed, by or on behalf of Her Majesty in right of Canada or a prov- 
ince to assist in carrying out the purposes and provisions of this Act or the Petro- 
leum and Gas Revenue Tax Act; 


‘business number’ — [Repealed] 


History: The definition “business number” in subsec. 241(10) repealed by 1998, c. 19, 
subsec. 236(9), in force June 18, 1998. The definition formerly read: 


“business number” means the number (other than a Social Insurance Number) 
used by the Minister to identify 
(a) a corporation or partnership, or 


(b) any other association or taxpayer that carries on a business or is required 
by this Act to deduct or withhold an amount from an amount paid or credited 
or deemed to be paid or credited under this Act; 


The definition “business number” added to subsec. 241(10) by 1996, c. 21, subsec. 
59(2), applicable June 20,1996. 


“court of appeal” has the meaning assigned by the definition 
“court of appeal” in section 2 of the Criminal Code; 


History: “Court of appeal” in subsec. 241(10) amended by 1994, c. 7, Sch. VII (1993, 
c. 24), subsec. 137(3). That definition formerly read: 


“court of appeal” has the meaning assigned by paragraphs (a) to (j) of the defini- 
tion “court of appeal” in section 2 of the Criminal Code; 


“designated person” means any person who is employed in the 
service of, who occupies a position of responsibility in the service 
of, or who is engaged by or on behalf of, 


(a) a municipality in Canada, or 


(b) a public body performing a function of government in 
Canada, 


or any person who was formerly so employed, who formerly occu- 
pied such a position or who was formerly so engaged; 


History: The definition “designated person” added to subsec. 241(10) by 1998, c. 21, 
subsec. 97(3), in force on June 18, 1998. 


“official” means any person who is employed in the service of, who 
occupies a position of responsibility in the service of, or who is en- 
gaged by or on behalf of, 


(a) Her Majesty in right of Canada or a province, or 


(b) an authority engaged in administering a law of a province 
similar to the Pension Benefits Standards Act, 1985, 


or any person who was formerly so employed, who formerly occu- 
pied such a position or who was formerly so engaged and, for the 
purposes of subsection 239(2.21), subsections (1) and (2), the por- 
tion of subsection (4) before paragraph (a), and subsections (5) and 
(6), includes a designated person; 
History: The closing words of the definition “official” in subsec. 241(10) amended by 
1998, c. 21, subsec. 97(2), in force on June 18, 1998. The closing words formerly read: 
or any person who was formerly so employed, who formerly occupied such a 
position or who was formerly so engaged: 
“Official” in subsec, 241(10) amended by 1994, c, 7, Sch. VHI (1993, c. 24), subsec. 
137(3). That definition formerly read: 
“official” means any person employed in or occupying a. position of 
responsibility 


(a) in the service of Her Majesty in right of Canada or a province, or 


S. 242 


(b) in the service of an authority engaged in administering a law of a prov- 
ince similar to the Pension Benefits Standards Act, 1985 


or any person formerly so employed or formerly occupying a position therein. 
Application Policies: SR&ED 95-04: Conflict of interest. 


“taxpayer information” means information of any kind and in any 
form relating to one or more taxpayers that is 


(a) obtained by or on behalf of the Minister for the purposes of 
this Act, or 


(b) prepared from information referred to in paragraph (a), 


but does not include information that does not directly or indirectly 
reveal the identity of the taxpayer to whom it relates. 


Related Provisions: 122.64(1) — Confidentiality of information; 241(11) —.Mean- 
ing of “this Act”. 


History: “Taxpayer information” added to subsec. 241(10) by 1994, c. 7, Sch. VII 
(1993, c. 24), subsec. 137(3). 


Selected Cases [subsec. 241(10)]: Canada (Information Commissioner) v. 
Chairman of Canadian Cultural Property Export Review Board, {2002] 4 C.T.C. 55 
(FCA) (Information in public domain not protected by provision); Canadian Council of 
Christian Charities v. Canada (Minister of Finance), [1999] 3 C.T.C. 123 (FCTD) (Ac- 
cess to tax policy documents restricted). 


(11) PGRT Act references — The references in subsections (1), 
(3), (4) and (10) to “this Act” shall be read as references to “this 
Act or the Petroleum and Gas Revenue Tax Act’. 


History: Subsec. 241(11) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 137(3). 


Selected Cases [s. 241]: Silicate Holdings Ltd. v. R., [2001] 2 C.T.C. 2222 (TCC) 
(Mere fact that certain confidential information disclosed does not give right to further 
disclosures); Harris v. R., [2001] 1,C.T.C. 148 (FCA); rev’g in part [2001]:1.C.T.C. 
280. (FCTD) (Provision may not apply when issue relates'to administration of the Act); 
Page v. Canada, [1996] 1 C.T.C. 2697 (TCC) (Minister ordered to produce records, but 
not tax returns, relating to decision not to assess other directors); Crestbrook Forest 
Industries v. Canada, [1991] 2 C.T.C. 195 (FCTD); aff’d [1992] 1 C.T.C. 100 (FCA) 
(Confidential documents used by Minister as basis for assessment to be disclosed to 
taxpayer, even where supplied by other taxpayers who object to production); 
Diversified Holdings Ltd. v. Canada, [1991] 1 C.T.C. 118 (FCA) (Docket notations 
made by collection investigation officers on internal self-generated documents not 
based on information given to Revenue Canada under the Act not confidential); Tyler 
v. MNR, [1991] 1 C.T.C. 13 (FCA) (Minister prohibited from communicating informa- 
tion obtained under provision to RCMP during period in which drug trafficking charges 
remained outstanding). 


Definitions [s. 241]: “adjusted cost base” — 54, 248(1); “amount”, “assessment” — 
248(1); “authorized person” — 241(10); “business” — 248(1); “business number’ — 
248(1); “Canada” — 255; ‘Canadian film or yideo production certificate” — 125.4(1); 
“corporation” — 248(1), Interpretation Act 35(1); “court of appeal’ — 241(10); “des- 
ignated person” — 241(10); “employed”, “employer” — 248(1); “Federal Court of Ap- 
peal” — Federal Courts Act s. 3: “Her Majesty” — Interpretation Act 35(1); “indivi- 
dual”, “listed international agreement’, ‘Minister’, “Newfoundland offshore area”, 
“non-resident”, “office” — 248(1); “official’’ — 241(10); “Parliament” — Interpreta- 
tion Act 35(1); “person”, “prescribed”, “property” — 248(1); “province” — Interpreta- 
tion Act 35(1); “record”, “registered charity”, “registered pension plan” — 248(1); “re- 
lated” — 251(2)-(6); “tax” treaty” — 248(1); “taxable income” — 2(2), 248(1); 
“taxpayer ’ — 248(1); “taxpayer information” — 241(10); “this Act” —241(11); “writ- 
ing” — Interpretation Act 35(1). 


242. Officers, etc., of corporations — Where a corporation 
commits an offence under this Act, any officer, director or agent of 
the corporation who directed, authorized, assented to, acquiesced in 
or participated in the commission of the offence is a party to and 
guilty of the offence and is liable on conviction to the punishment 
provided for the offence whether or not the corporation has been 
prosecuted or convicted. 

Related Provisions: 227.1 — Liability of directors; 236 — Corporate directors and 
officers entitled to execute documents. 

Selected Cases [s. 242]: R. v. Gibbs, [2004] 5 C.T.C. 152 (BC Prov Ct) (Strict 
liability offences give rise only to due diligence defences); R. v. Léger, [2004] 4 C.T.C. 


320. (NB Proy Ct) (Provision requires proof of full mens rea); R. v. Bodnarchuk, {2004} 
4 C.T.C. 314 (BC Prov Ct) (Crown must show failure of individual director to have 


| been involved in corporate failure to comply); R. v. Gibbs (2003), [2004] 5 C.T.C. 137 


(BC Prov Ct) (Due diligence (the only available defence) not established); Chilton 
Insurance Consultation Inc. v. Canada, (1996) 2 C.T.C. 185 (Sask QB) (Company 
struck off provincial Register still liable to file tax returns; director personally liable to 
penalty); R. v. Swendson, [1987] 2 C.T.C. 199 (Alta QB) (Although Crown need not 
prove mens rea, it must establish corporation’s guilt and defendant's participation). 


Definitions [s. 242]: “corporation” — 248(1), Interpretation Act 35(1); “officer” — 
248(1) “office”. 
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Information Circulars: 73-10R3: Tax evasion. 


243. Power to decrease punishment — Notwithstanding the 
Criminal Code or any other statute or law in force on June 30, 
1948, the court has, in any prosecution or proceeding under this 
Act, no power to impose less than the minimum fine or imprison- 
ment fixed by this Act or to suspend sentence. 


Procedure and Evidence 


244, (1) Information or complaint — An information or com- 
plaint under this Act may be laid or made by any officer of the 
Canada Revenue Agency, by a member of the Royal Canadian 
Mounted Police or by any person thereto authorized by the Minister 
and, where an information or complaint purports to have been laid 
or made under this Act, it shall be deemed to have been laid or 
made by a person thereto authorized by the Minister and shall not 
be called in question for lack of authority of the informant or com- 
plainant except by the Minister or by a person acting for the Min- 
ister or Her Majesty. 


History: Subsec. 244(1) amended to substitute “Canada Revenue Agency” for “Can- 
ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(vi), proclaimed in 
force December 12, 2005. 


Subsec. 244(1) amended to substitute “Canada Customs and Revenue Agency” for 
“Department of National Revenue” by 1999, c. 17, para. 168(e), proclaimed in force 
November 1, 1999. 


(2) Two or more offences — An information or complaint in re- 
spect of an offence under this Act may be for one or more offences 
and no information, complaint, warrant, conviction or other pro- 
ceeding in a prosecution under this Act is objectionable or insuffi- 
cient by reason of the fact that it relates to two or more offences. 


(3) Venue — An information or complaint in respect of an offence 
under this Act may be heard, tried or determined by any court, 
judge or justice if the accused is resident, carrying on business, 
found or apprehended or is in custody within the territorial jurisdic- 
tion of the court, judge or justice, as the case may be, although the 
matter of the information or complaint did not arise within that 
jurisdiction. 


(4) Limitation period — An information or complaint under the 
provisions of the Criminal Code relating to summary convictions, 
in respect of an offence under this Act, may be laid or made at any 
time but not later than 8 years after the day on which the matter of 
the information or complaint arose. 


Selected Cases [subsec. 244(4)]: Giles y. Print Three et al., OSs iCal Carl 
(Ont SC) (Subpoena issued against director of taxation upheld because his testimony 
relevant to interpretation of provision and application of Charter); Smerchanski vy. 
MNR, [1976] C.T.C. 488 (SCC) (Taxpayer who settled with Crown to avoid prosecu- 
tion not permitted to impugn settlement on grounds of duress subsequent to expiry of 
limitation period). 


(5) Proof of service by mail — Where, by this Act or a regula- 
tion, provision is made for sending by mail a request for informa- 
tion, notice or demand, an affidavit of an officer of the Canada Rev- 
enue Agency, sworn before a commissioner or other person 
authorized to take affidavits, setting out that the officer has knowl- 
edge of the facts in the particular case, that such a request, notice or 
demand was sent by registered letter on a named day to the person 
to whom it was addressed (indicating the address) and that the of- 
ficer identifies as exhibits attached to the affidavit the post office 
certificate of registration of the letter or a true copy of the relevant 
portion thereof and a true copy of the request, notice or demand, 
shall, in the absence of proof to the contrary, be received as evi- 
dence of the sending and of the request, notice or demand. 
Related Provisions: 244(1 1) — Presumption that affidavit valid; 244(14) — Mail- 
ing date deemed to be date of notice; 248(7)(a)— Mail deemed received on day 
mailed; /nterpretation Act 25(1) — Evidence is rebuttable. 


History: Subsec. 244(5) amended to substitute “Canada Revenue Agency” for “Can- 
ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(vii), proclaimed in 
force December 12, 2005. 


Income Tax Act 


Subsec. 244(5) amended to substitute “Canada Customs and Revenue Agency” for 
“Department of National Revenue” by 1999, c. 17, para. 168(f), proclaimed in force 
November 1, 1999. 


(6) Proof of personal service — Where, by this Act or a regula- 
tion, provision is made for personal service of a request for infor- 
mation, notice or demand, an affidavit of an officer of the Canada 
Revenue Agency sworn before a commissioner or other person au- 
thorized to take affidavits setting out that the officer has knowledge 
of the facts in the particular case, that such a request, notice or de- 
mand was served personally on a named day on the person to whom 
it was directed and that the officer identifies as an exhibit attached 
to the affidavit a true copy of the request, notice or demand, shall, 
in the absence of proof to the contrary, be received as evidence of 
the personal service and of the request, notice or demand. 


Related Provisions: 244(11) — Presumption that affidavit valid; Interpretation Act 
25(1) — Evidence is rebuttable. 
History: Subsec. 244(6) amended to substitute “Canada Revenue Agency” for “Can- 
ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(vii), proclaimed 
into force December 12, 2005. 
Subsec. 244(6) amended to substitute “Canada Customs and Revenue Agency” for 


“Department of National Revenue” by 1999, c. 17, para. 168(f), proclaimed into force 
November 1, 1999. 


(7) Proof of failure to comply — Where, by this Act or a regula- 
tion, a person is required to make a return, statement, answer or 
certificate, an affidavit of an officer of the Canada Revenue 
Agency, sworn before a commissioner or other person authorized to 
take affidavits, setting out that the officer has charge of the appro- 
priate records and that after a careful examination and search of 
those records the officer has been unable to find in a given case that 
the return, statement, answer or certificate, as the case may be, has 
been made by that person, shall, in the absence of proof to the con- 
trary, be received as evidence that in that case that person did not 
make the return, statement, answer or certificate, as the case may 
be. 


Related Provisions: 244(11) — Presumption that affidavit valid; Interpretation Act 
25(1) — Evidence is rebuttable. 


History: Subsec. 244(7) amended to substitute “Canada Revenue Agency” for “Can- 
ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(vii), proclaimed in 
force December 12, 2005. 

Subsec. 244(7) amended to substitute “Canada Customs and Revenue Agency” for 
“Department of National Revenue” by 1999, c. 17, para. 168(f), proclaimed in force 
November 1, 1999. 


Selected Cases [subsec. 244(7)]: R. v. Jacques, [2000] 2 C.T.C. 475 (BC SC) 
(Taxpayer unable to establish returns filed); Maritime Construction Ltd. y. Canada, 
[1989] 1 C.T.C. 306 (NB QB) (Appeals from convictions for failing to file returns 
allowed where trial judge refused to allow cross-examination on affidavits taken under 
provision). 


(8) Proof of time of compliance — Where, by this Act or a reg- 
ulation, a person is required to make a return, statement, answer or 
certificate, an affidavit of an officer of the Canada Revenue 
Agency, sworn before a commissioner or other person authorized to 
take affidavits, setting out that the officer has charge of the appro- 
priate records and that after careful examination of those records the 
officer has found that the return, statement, answer or certificate 
was filed or made on a particular day, shall, in the absence of proof 
to the contrary, be received as evidence that it was filed or made on 
that day and not prior thereto. 


Related Provisions: 244(11) — Presumption that affidavit valid; Interpretation Act 
25(1) — Evidence is rebuttable. 


History: Subsec. 244(8) amended to substitute “Canada Revenue Agency” for “Can- 
ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(vii), proclaimed in 
force December 12, 2005. 


Subsec, 244(8) amended to substitute “Canada Customs and Revenue Agency” for 
“Department of National Revenue” by 1999, c. 17, para. 168(f), proclaimed in force 
November 1, 1999, 


(9) Proof of documents — An affidavit of an officer of the Can- 
ada Revenue Agency, sworn before a commissioner or other person 
authorized to take affidavits, setting out that the officer has charge 
of the appropriate records and that a document annexed to the affi- 
davit is a document or true copy of a document, or a print-out of an 
electronic document, made by or on behalf of the Minister or a per- 
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son exercising a power of the Minister or by or on behalf of a tax- 
payer, is evidence of the nature and contents of the document. 
Related Provisions: 231.5(1) — Copy of document seized or examined may be used 


in court proceedings; 244(11) — Presumption that affidavit valid; Interpretation Act 
25(1) — Evidence is rebuttable. 


History: Subsec. 244(9) amended to substitute “Canada Revenue Agency” for “Can- 
ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(vii), proclaimed in 
force December 12, 2005. 


Subsec. 244(9) amended to substitute “Canada Customs and Revenue Agency” for 
“Department of National Revenue” by 1999, c. 17, para. 168(f), proclaimed in force 
November 1, 1999. 


Subsec. 244(9) amended by 1998, c. 19, subsec. 237(1), in force June 18, 1998. Subsec. 
244(9) formerly read: 


(9) An affidavit of an officer of the Department of National Revenue, sworn 
before a commissioner or other person authorized to take affidavits, setting out 
that the officer has charge of the appropriate records and that a document an- 
nexed thereto is a document or true copy of a document made by or on behalf of 
the Minister or a person exercising the powers of the Minister or by or on behalf 
of a taxpayer, shall, in the absence of proof to the contrary, be received as evi- 
dence of the nature and contents of the document and shall be admissible in 
evidence and have the same probative force as the original document would have 
if it had been proven in the ordinary way. 


(10) Proof of no appeal — An affidavit of an officer of the Can- 
ada Revenue Agency, sworn before a commissioner or other person 
authorized to take affidavits, setting out that the officer has charge 
of the appropriate records and has knowledge of the practice of the 
Agency and that an examination of those records shows that a no- 
tice of assessment for a particular taxation year or a notice of deter- 
mination was mailed or otherwise communicated to a taxpayer on a 
particular day under this Act and that, after careful examination and 
search of those records, the officer has been unable to find that a 
notice of objection or of appeal from the assessment or determina- 
tion or a request under subsection 245(6), as the case may be, was 
received within the time allowed, shall, in the absence of proof to 
the contrary, be received as evidence of the statements contained in 
it. 


Related Provisions: 244(11) — Presumption that affidavit valid; Interpretation Act 
25(1) — Evidence is rebuttable. 


History: Subsec. 244(10) amended to substitute “Canada Revenue Agency” for “Can- 
ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(vii), proclaimed in 
force December 12, 2005. 


Subsec. 244(10) amended by 1999, c. 17, subsec. 166(1), proclaimed in force Novem- 
ber 1, 1999. The subsec. formerly read: 


(10) An affidavit of an officer of the Department of National Revenue, sworn 
before a commissioner or other person authorized to take affidavits, setting out 
that the officer has charge of the appropriate records and has knowledge of the 
practice of the Department and that an examination of the records shows that a 
notice of assessment for a particular taxation year or a notice of determination 
was mailed or otherwise communicated to a taxpayer on a particular day pursu- 
ant to this Act and that, after careful examination and search of those records, the 
officer has been unable to find that a notice of objection or of appeal from the 
assessment or determination or a request under subsection 245(6), as the case 
may be, was received within the time allowed therefor, shall, in the absence of 
proof to the contrary, be received as evidence of the statements contained 
therein. 


Selected Cases [subsec. 244(10)]: Grunwald y. R., [2006] 3 C.T.C. 2363 (TCC) 
(Personal service complete when copies of notices left with taxpayer). 


(11) Presumption — Where evidence is offered under this sec- 
tion by an affidavit from which it appears that the person making 
the affidavit is an officer of the Canada Revenue Agency, it is not 
necessary to prove the person’s signature or that the person is such 
an officer nor is it necessary to prove the signature or official char- 
acter of the person before whom the affidavit was sworn. 

History: Subsec. 244(11) amended to substitute “Canada Revenue Agency” for “Can- 
ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(vii), proclaimed in 
force December 12, 2005. 


Subsec. 244(11) amended to substitute “Canada Customs and Revenue Agency” for 
“Department of National Revenue” by 1999, c. 17, para. 168(g), proclaimed in force 
November 1, 1999. 


(12) Judicial notice — Judicial notice shall be taken of all orders 
or regulations made under this Act without those orders or regula- 
tions being specially pleaded or proven. 


S. 244(14) 


(13) Proof of documents — Every document purporting to have 
been executed under, or in the course of the administration or en- 
forcement of, this Act over the name in writing of the Minister, the 
Deputy Minister of National Revenue, the Commissioner of Cus- 
toms and Revenue, the Commissioner of Revenue or an officer au- 
thorized to exercise a power or perform a duty of the Minister under 
this Act is deemed to have been signed, made and issued by the 
Minister, the Deputy Minister, the Commissioner of Customs and 
Revenue, the Commissioner of Revenue or the officer unless it has 
been called in question by the Minister or by a person acting for the 
Minister or Her Majesty. 


History: Subsec. 244(13) amended by 2005, c. 38, s. 120, proclaimed in force Decem- 
ber 12, 2005. The subsec. formerly read: 


(13) Every document purporting to have been executed under, or in the course of 
the administration or enforcement of, this Act over the name in writing of the 
Minister, the Deputy Minister of National Revenue, the Commissioner of Cus- 
toms and Revenue or an officer authorized to exercise a power or perform a duty 
of the Minister under this Act is deemed to have been signed, made and issued 
by the Minister, the Deputy Minister, the Commissioner or the officer unless it 
has been called in question by the Minister or by a person acting for the Minister 
or Her Majesty. 


Subsec. 244(13) amended by 1999, c. 17, para. 169(f), proclaimed into force November 
1, 1999. The subsec. formerly read: 


(13) Every document purporting to have been executed under, or in the course of 
the administration or enforcement of, this Act over the name in writing of the 
Minister, the Deputy Minister of National Revenue or an officer authorized to 
exercise a power or perform a duty of the Minister under this Act is deemed to 
have been signed, made and issued by the Minister, the Deputy Minister or the 
officer unless it has been called in question by the Minister or by a person acting 
for the Minister or Her Majesty. 


Subsec. 244(13) amended by 1998, c. 19, subsec. 237(2), in force June 18, 1998. The 
subsec. formerly read: 


(13) Every document purporting to be an order, direction, demand, notice, certif- 
icate, requirement, decision, assessment, discharge of mortgage or other docu- 
ment purporting to have been executed under, or in the course of administration 
or enforcement of, this Act over the name in writing of the Minister, the Deputy 
Minister of National Revenue or any officer authorized by regulation to exercise 
powers or perform duties of the Minister under this Act shall be deemed to be a 
document signed, made and issued by the Minister, the Deputy Minister or the 
officer unless it has been called in question by the Minister or by a person acting 
for the Minister or Her Majesty. 


“Deputy Minister of National Revenue” substituted for “Deputy Minister of National 
Revenue for Taxation” in subsec. 244(13), by 1994, c. 13, subsec. 7(1), applicable May 
12, 1994. 


(13.1) [Repealed] 


History: Subsec. 244(13.1) repealed by 1994, c. 13, s. 10, applicable May 12, 1994. 
Subsec. (13.1) formerly read: 


(13.1) Revenue Canada, Taxation — The words “Revenue Canada, Taxation” 
and the words “Revenu Canada (Impét)” in any document issued or executed 
under or in the course of the administration or enforcement of this Act over the 
name in writing of the Minister, the Deputy Minister of National Revenue for 
Taxation or any officer authorized by regulation to exercise powers or perform 
duties of the Minister under this Act are deemed to be a reference to the “Depart- 
ment of National Revenue” and “ministére du Revenu national”. 


Department of National Revenue Act (as amended by 1994, c. 13) s. 3.1: 


3.1 Either or both of the expressions “Revenue Canada” and “Revenu Canada” 
may be used to refer to the Department of National Revenue. 


(14) Mailing date — For the purposes of this Act, where any no- 
tice or notification described in subsection 149.1(6.3), 152(3.1), 
165(3) or 166.1(5) or any notice of assessment or determination is 
mailed, it shall be presumed to be mailed on the date of that notice 
or notification. 
Related Provisions: 244(5) — Proof of service by mail; 244(15) — Assessment 
deemed made on date of mailing; 248(7)(a) — Mail deemed received on day mailed; 
Interpretation Act 26 — Deadline on (see now November 28, 2005 draft regulations) or 
holiday extended to next business day. 
History: Subsec. 244(14) amended by 1998, c. 19, subsec. 237(2), in force June 18, 
1998. Subsec. 244(14) formerly read: 
(14) For the purposes of this Act, the day of mailing of any notice or notification 
described in subsection 149.1(6.3), 152(4) or 166.1(5) or of any notice of assess- 
ment shall be presumed to be the date of that notice or notification. 
Subsec. 244(14) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 191(1), to substi- 
tute “152(4) or 166.1(5)” for “152(4), 192(8) or 194(7)”. 
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S. 244(15) 


(15) Date when assessment made — Where any notice of as- 
sessment or determination has been sent by the Minister as required 
by this Act, the assessment or determination is deemed to have been 
made on the day of mailing of the notice of the assessment or 
determination. 

Related Provisions: 244(5) — Proof of service by mail; 244(14) — Date of mailing 


presumed to be date of notice; Interpretation Act 26 — Deadline on (see now Novem- 
ber 28, 2005 draft regulations) or holiday extended to next business day. 


History: Subsec. 244(15) amended by 1998, c. 19, subsec. 237(2), in force June 18, 
1998. Subsec. 244(15) formerly read: 
(15) Where any notice of an assessment has been sent by the Minister as required 
by this Act, the assessment shall be deemed to have been made on the day of 
mailing of the notice of the assessment. 


Selected Cases [subsecs. 244(14), (15)]: Gaudreau y. R., [1998] 1 C.T.C. 2769 
(TCC) (Minister entitled to use old address even when correspondence from taxpayer 
shows new address, if no formal request for change of address). 


(16) Forms prescribed or authorized — Every form purport- 
ing to be a form prescribed or authorized by the Minister shall be 
deemed to be a form authorized under this Act by the Minister un- 
less called in question by the Minister or by a person acting for the 
Minister or Her Majesty. 


Related Provisions: Interpretation Act 32 — Deviations from a prescribed form. 


History: Subsec. 244(16) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
191(2). Subsec. 244(16) formerly read: 
(16) Every form purporting to be a form prescribed or authorized by the Minister 
shall be deemed to be a form prescribed by order of the Minister under this Act 
unless called in question by the Minister or some person acting for him or Her 
Majesty. 
Selected Cases [subsec. 244(16)]: Cal Investments Ltd. y. Canada, [1990] 2 
C.T.C. 418 (FCTD) (Waiver on prescribed form was valid even though missing corpo- 
rate seal). 


(17) Proof of return in prosecution for offence — In any 
prosecution for an offence under this Act, the production of a re- 
turn, certificate, statement or answer required by or under this Act 
or a regulation, purporting to have been filed or delivered by or on 
behalf of the person charged with the offence or to have been made 
or signed by or on behalf of that person shall, in the absence of 
proof to the contrary, be received as evidence that the return, certifi- 
cate, statement or answer was filed or delivered, or was made or 
signed, by or on behalf of that person. 


Related Provisions: Interpretation Act 25(1) — Evidence is rebuttable. 


(18) Idem, in proceedings under Division J of Part 1—In 
any proceedings under Division J of Part I, the production of a re- 
turn, certificate, statement or answer required by or under this Act 
or a regulation, purporting to have been filed or delivered, or to 
have been made or signed, by or on behalf of the taxpayer shall in 
the absence of proof to the contrary be received as evidence that the 
return, certificate, statement or answer was filed or delivered, or 
was made or signed, by or on behalf of the taxpayer. 


Related Provisions: Interpretation Act 25(1) — Evidence is rebuttable. 


(19) Proof of statement of non-receipt — In any prosecution 
for an offence under this Act, an affidavit of an officer of the Can- 
ada Revenue Agency, sworn before a commissioner or other person 
authorized to take affidavits, setting out that the officer has charge 
of the appropriate records and that an examination of the records 
shows that an amount required under this Act to be remitted to the 
Receiver General on account of tax for a year has not been received 
by the Receiver General, shall, in the absence of proof to the con- 
trary, be received as evidence of the statements contained therein. 


Related Provisions: 244(11) — Presumption that affidavit valid: Interpretation Act 
25(1) — Evidence is rebuttable. 


History: Subsec. 244(19) amended to substitute “Canada Revenue Agency” for “Can- 
ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(viii), proclaimed 
in force December 12, 2005. 


Subsec. 244(19) amended to substitute “Canada Customs and Revenue Agency” for 
“Department of National Revenue” by 1999,-c. 17, para. 168(g), proclaimed in force 
November 1, 1999. 
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(20) Members of partnerships — For the purposes of this Act, 


(a) a reference in any notice or other document to the firm name 
of a partnership shall be read as as a reference to all the mem- 
bers thereof; and 


(b) any notice or other document shall be deemed to have been 
provided to each member of a partnership if the notice or other 
document is mailed to, served on or otherwise sent to the 
partnership 


(i) at its latest known address or place of business, or 
(11) at the latest known address 


(A) where it is a limited partnership, of any member 
thereof whose liability as a member is not limited, or 


(B) in any other case, of any member thereof. 


Related Provisions: 96(3) — Election by members: 152(1.4)-(1.8) — Binding de- 
termination of partnership income or loss: 224(6) — Service of garnishment notice on 
partnership. 


History: Subsec. 244(20) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 191(3). 


(21) Proof of return filed — For the purposes of this Act, a docu- 
ment presented by the Minister purporting to be a print-out of the 
information in respect of a taxpayer received under section 150.1 by 
the Minister from a person shall be received as evidence and, in the 
absence of evidence to the contrary, is proof of the return filed by 
the person under that section. 


Related Provisions: Interpretation Act 25(1) — Evidence is rebuttable. 


History: Subsec. 244(21) added by 1994, c. 7, Sch. VII (1993, c. 24), s. 138, applica- 
ble to 1992 et seq. 


(22) Filing of information returns — Where a person who is re- 
quired by this Act or a regulation to file an information return in 
prescribed form with the Minister meets the criteria specified in 
writing by the Minister, the person may at any time file the infor- 
mation return with the Minister by way of electronic filing (within 
the meaning assigned by subsection 150.1(1)) and the person shall 
be deemed to have filed the information return with the Minister at 
that time, and a document presented by the Minister purporting to 
be a print-out of the information so received by the Minister shall 
be received as evidence and, in the absence of evidence to the con- 
trary, is proof of the information return so deemed to have been 
filed. 


Related Provisions: Reg. 205.1 — Electronic filing of information returns required 
if more than 500 returns being filed; Interpretation Act 25(1) — Evidence is rebuttable. 
History: Subsec. 244(22) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 138, applica- 
ble after 1991. 

Selected Cases [s. 244): Sykes v. R., [1998] 1 C.T.C. 2639 (TCC) (Computer- 
generated copies of assessments insufficient to establish date of mailing). 
Definitions [s. 244]: “assessment”, “business” — 248(1); “Canada Customs and 
Revenue Agency” — Canada Customs and Revenue Agency Act s. 4(1); ““Commis- 
sioner of Customs and Revenue” — Canada Customs and Revenue Agency Act s. 25: 
“day of mailing” — 244(14): “Her Majesty” — Interpretation Act 35(1); “Minister”, 
“person”, “prescribed”, “record”, “regulation” — 248(1); “taxation year” — 249: “tax- 
payer” — 248(1); “writing” — Interpretation Act 35(1). 


PART XVI — TAX AVOIDANCE 


245. [General Anti-Avoidance Rule — GAAR] — (1) Defini- 
tions — In this section, 


“tax benefit’? means a reduction, avoidance or deferral of tax or 
other amount payable under this Act or an increase in a refund of 
tax or other amount under this Act, and includes a reduction, avoid- 
ance or deferral of tax or other amount that would be payable under 
this Act but for a tax treaty or an increase in a refund of tax or other 
amount under this Act as a result of a tax treaty; 

History: The definition “tax benefit” in subsec. 245(1) amended by 2005, c. 19, sub- 
sec. 52(1), deemed, for the purpose of s. 245, to thave come into force on September 


13, 1988, and applicable with respect to transactions entered into after September 12, 
1988. The definition formerly read: 


“tax benefit” means a reduction, avoidance or deferral of tax or other amount 


payable under this Act or an increase in a refund of tax or other amount under 
this Act: 
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Advance Tax Rulings: ATR-41: Convertible preferred shares; ATR-44: Utilization 
of deductions and credits within a related corporate group. 


“tax consequences” to a person means the amount of income, taxa- 
ble income, or taxable income earned in Canada of, tax or other 
amount payable by or refundable to the person under this Act, or 
any other amount that is relevant for the purposes of computing that 
amount; 


“transaction” includes an arrangement or event. 


Related Provisions: 233.1(1)“transaction’” — Parallel definition for reporting non- 
arm’s length transactions with non-residents; 247(1) — Parallel definition re transfer 
pricing. 

Selected Cases [subsec. 245(1)]: Gibson Petroleum Co. vy. R., [1997] 3 C.T.C. 
2453 (TCC) (Fair market value of the assets had been used to determine capital cost 
and assets had been acquired for purpose of gaining or producing income; no applica- 
tion of provision); Central Supply-Co. (1972) Ltd. v. R., [1997] 3 C.T.C. 102 (FCA) 
(Deductions permitted under specific provisions of the Act may nevertheless unduly or 
artificially reduce income); Foremanet et al. v. MNR, [1996] 1 C.T.C. 265 (FCTD) 
(Statutory language required where “series” of transactions attacked); Fording Coal 
Ltd. vy. Canada, [1996] 1 C.T.C. 230 (FCA) (Successor rules construed from perspec- 
tive of normal business practice and public purpose in determining artificiality. (Major- 
ity decision)). 


Interpretation Bulletins: IT-233R: Lease-option agreements; sale-leaseback agree- 
ments (archived); IT-532: Part I.3 — tax on large corporations. 


(2) General anti-avoidance provision [GAAR] — Where a 
transaction is an avoidance transaction, the tax consequences to a 
person shall be determined as is reasonable in the circumstances in 
order to deny a tax benefit that, but for this section, would result, 
directly or indirectly, from that transaction or from a series of trans- 
actions that includes that transaction. 


Related Provisions: 56(2) — Indirect payments; 246 — Benefit conferred on a per- 
son; 247(2)(b)(ii) — GAAR test in transfer-pricing rules; 248(10) — Series of transac- 
tions; Canada-U.S. Tax Treaty:Art. XXIX-A: Limitations on using treaty benefits. 


Selected Cases [subsec. 245(2)]: Canada Trustco Mortgage Co. v. R., [2005] 5 
C.T.C. 215 (SCC); aff’g [2004] 2 C.T.C. 276 (FCA) (Taxpayer has burden to show no 
tax benefit and no avoidance transaction); Howe y. R., [2005] 1 C.T.C. 2243 (TCC) 
(Limited partnership not formed primarily for tax benefit); Nadeau v. R., [1999] 3 
C.T.C. 2235 (TCC) (Scheme of statute is that surplus is to be withdrawn by dividends); 
Husky Oil Ltd. v. Canada, [1995] 1 C.T.C. 460 (FCA); affirming [1995] 1 C.T.C. 2184 
(TCC) (Tax benefit was obtained, but not “conferred” by arm’s length party; provision 
inapplicable. Appeal to FCA dismissed.). 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1); IT-489R:; Non-arm’s length sale of shares to a corporation. 


Information Circulars: 88-2 and Supplement: General anti-avoidance rule — section 
245 of the Income Tax Act. 


1.T. Technical News: 3 (loss utilization within a corporate group); 9 (loss consolida- 
tion within a corporate group); 16 (Newman case; Duha Printers case and GAAR statis- 
tics; Continental Bank case); 19 (Change in position in respect of GAAR — section 7); 
22 (general anti-avoidance rule); 25 (refreshing losses); 30 (corporate loss utilization 
transactions; tax avoidance); 32 (update on GAAR reviews); 34 (income trust reorgani- 
zations: q.3; loss consolidation — unanimous shareholder agreements; sale of tax 
losses; loss consolidation — provincial tax; creation of capital losses; general anti- 
avoidance rule and audit issues/concerns), 

Advance Tax Rulings: ATR-41: Convertible preferred shares; ATR-42: Transfer of 
shares: ATR-43: Utilization of a non-resident-owned investment corporation as a hold- 
ing corporation; ATR-44: Utilization of deductions and credits within a related corpo- 
rate group; ATR-47: Transfer of assets to Realtyco; ATR-50: Structured settlement; 
ATR-53: Purification of a small business corporation; ATR-54: Reduction of paid-up 
capital; ATR-55: Amalgamation followed by sale of shares; ATR-56: Purification of a 
family farm corporation; ATR-57: Transfer of property for estate planning purposes; 
ATR-S8: Divisive reorganization; ATR-60: Joint exploration corporations, ATR-66: 
Non-arm’s length transfer of debt followed by a winding-up and a sale of shares. 
Transfer Pricing Memoranda: TPM-02: Repatriation of funds by non-residents — 
Part XIII assessments. 


(3) Avoidance transaction — An avoidance transaction means 
any transaction 


(a) that, but for this section, would result, directly or indirectly, 
in a tax benefit, unless the transaction may reasonably be con- 
sidered to have been undertaken or arranged primarily for bona 
fide purposes other than to obtain the tax benefit; or 

(b) that is part of a series of transactions, which series, but for 


this section, would result, directly or indirectly, in a tax benefit, 
unless the transaction may reasonably be considered to have 


S. 245(5)(a) 


. been undertaken or arranged primarily for bona fide purposes 
other than to obtain the tax benefit. 


Related Provisions: 248(10) — Series of transactions. 


Selected Cases [subsec. 245(3)]: Univar Canada Ltd. y. R., [2006] 1 C.T.C. 2308 
(TCC) (No avoidance transaction where no avoidance, reduction or deferral of tax); 
Fraser Milner Casgrain vy. MNR, [2002] 4 C.T.C, 210 (FCTD) (Tax planning informa- 
tion may be relevant to purpose test); Canadian Pacific Ltd. y. R., [2002] 2 C.T.C. 197 
(FCA); aff's [200L) 1€-T.C. 2190 (TCC) (Transaction cannot be re-characterized to 
make it an avoidance transaction); OSFC. Holdings Ltd. v. R., [2001] 4 C.T.C. 82 
(FCA); aff?g [1999] 3 C.T.C, 2649. (TCC) (Person receiving tax benefit need not be 
same person that arranged transactions); Fredette y. R., [2001] 3 C.T.C. 2468 (TCC) 
(“Stacked” partnerships for income deferral purposes were a misuse or abuse of statu- 
tory provisions); Owen Holdings Ltd. v. R., [1997] 3 C.T.C. 2286 (TCC) (Legislative 
drafting documents relating to s. 245 not subject to production); RMM Canadian 
Enterprises Inc. v. R., [1997] 3 C-¥.C. 2103 (FCC) (Scheme would have been caught 
by GAAR if other rules had been insufficient); McNichol v. Canada, [1997] 2 C.T.C. 
2088 (TCC) (Choice of one method of accomplishing transaction over another resulted 
in tax benefit). 


Information Circulars: 88-2 and Supplement: General anti-avoidance rule — section 
245 of the Income Tax Act. 


Advance Tax Rulings: ATR-41: Convertible preferred shares; ATR-42: Transfer of 
shares; ATR-44: Utilization of deductions and credits within a related corporate group; 
ATR-54: Reduction of paid-up capital; ATR-55: Amalgamation followed by sale of 
shares; ATR-56: Purification of a family farm corporation; ATR-57: Transfer of pro- 
perty for estate planning purposes; ATR-58: Divisive reorganization. 


(4) Application of subsec. (2) — Subsection (2) applies to a 
transaction only if it may reasonably be considered that the 
transaction 


(a) would, if this Act were read without reference to this section, 
result directly or indirectly in a misuse of the provisions of any 
one or more of 


(i) this Act, 

(ii) the Income Tax Regulations, 

(iii) the Income Tax Application Rules, 
(iv) a tax treaty, or 


(v) any other enactment that is relevant in computing tax or 
any other amount payable by or refundable to a person under 
this Act or in determining any amount that is relevant for the 
purposes of that computation; or 


(b) would result directly or indirectly in an abuse having regard 
to those provisions, other than this section, read as a whole. 


Related Provisions: ITCIA 4.1 — Application of GAAR to tax treaty interpretation. 


History: Subsec. 245(4) amended by 2005, c. 19, subsec, 52(2), applicable with re- 
spect to transactions entered into after September 12, 1988. The subsec. formerly read: 


(4) Where subsec. (2) does not apply — For greater certainty, subsection (2) 
does not apply to a transaction where it may reasonably be considered that the 
transaction would not result directly or indirectly in a misuse of the provisions of 
this Act or an abuse having regard to the provisions of this Act, other than this 
section, read as a whole. 


Selected Cases [Subsec. 245(4)]: Mathew v. R., [2005] 5 C.T.C. 244 (SCC); aff’g 
(2004] 1 C.T.C. 115 (FCA); aff’g [2003] 1 C.T.C. 2045 (TCC) (Partnership scheme 
was abusive tax avoidance); Canada Trustco Mortgage Co. y. R., [2005] 5 C.T.C. 215 
(SCC); aff’g [2004] 2 C.T.C. 276 (FCA); aff’g [2003] 4 C.T.C. 2009 (TCC) (Minister 
has burden to show abusive tax avoidance); C/T Financial Ltd. v. R., [2004] 1 C.T.C. 
2992 (TCC) (Claiming CCA on artificially inflated values was abuse of subsec. 20(1). 
Minister has no discretion as to application of GAAR); Produits Forestiers Donohue 
Inc. c. R., [2003] 3 C.T.C. 160 (FCA) (No evidence of underlying purpose: no abuse). 


I.T. Technical News: See under 245(2). 


Advance Tax Rulings: ATR-42: Transfer of shares; ATR-44: Utilization of deduc- 
tions and credits within a related corporate group; ATR-54: Reduction of paid-up capi- 
tal; ATR-55: Amalgamation followed by sale of shares; ATR-56: Purification of a fam- 
ily farm corporation; ATR-S8: Divisive reorganization. 


(5) Determination of tax consequences — Without restricting 
the generality of subsection (2), and notwithstanding any other 
enactment, 


(a) any deduction, exemption or exclusion in computing income, 
taxable income, taxable income earned in Canada or tax payable 
or any part thereof may be allowed or disallowed in whole or in 
part, 
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S. 245(5)(b) 


(b) any such deduction, exemption or exclusion, any income, 
loss or other amount or part thereof may be allocated to any 
person, 


(c) the nature of any payment or other amount may be 
recharacterized, and 


(d) the tax effects that would otherwise result from the applica- 
tion of other provisions of this Act may be ignored, 


in determining the tax consequences to a person as is reasonable in 
the circumstances in order to deny a tax benefit that would, but for 
this section, result, directly or indirectly, from an avoidance 
transaction. 
History: The portion of subsec. 245(5) before (c) amended by 2005, c. 19, subsec. 
52(3), applicable with respect to transactions entered into after September 12, 1988. 
The portion formerly read: 
(5) Without restricting the generality of subsection (2), 
(a) any deduction in computing income, taxable income, taxable income 
earned in Canada or tax payable or any part thereof may be allowed or disal- 
lowed in whole or in part, 
(b) any such deduction, any income, loss or other amount or part thereof 
may be allocated to any person, 


(6) Request for adjustments — Where with respect to a 
transaction 


(a) a notice of assessment, reassessment or additional assess- 
ment involving the application of subsection (2) with respect to 
the transaction has been sent to a person, or 


(b) a notice of determination pursuant to subsection 152(1.11) 
has been sent to a person with respect to the transaction, 


any person (other than a person referred to in paragraph (a) or (b)) 
shall be entitled, within 180 days after the day of mailing of the 
notice, to request in writing that the Minister make an assessment, 
reassessment or additional assessment applying subsection (2) or 
make a determination applying subsection 152(1.11) with respect to 
that transaction. 

Related Provisions: 166.1 — Extension of time by Minister; 167(1) — Application 
to Tax Court of Canada for time extension; 244(10) — Proof that no notice of objection 
filed. 

Selected Cases [subsec. 245(6)]: S.7.B. Holdings Lid. v. R., [2003] 1 C.T.C. 36 
(FCA); aff’ g [2002] 1 C.T.C. 2814 (TCC) (Reliance on GAAR need not appear on face 
of assessment. GAAR can be used as alternative assessing mechanism. GAAR cannot 
be used by taxpayers for self-assessment; only Minister can do so, by way of 
assessment). 


(7) Exception — Notwithstanding any other provision of this Act, 
the tax consequences to any person, following the application of 
this section, shall only be determined through a notice of assess- 
ment, reassessment, additional assessment or determination pursu- 
ant to subsection 152(1.11) involving the application of this section. 
Selected Cases [subsec. 245(7)]: S.7.B. Holdings Ltd. v. R., [2003] 1 C.T.C. 36 
(FCA); aff’ g [2002] 1 C.T.C. 2814 (TCC) (Reliance on GAAR need not appear on face 
of assessment. GAAR can be used as alternative assessing mechanism. GAAR cannot 


be used by taxpayers for self-assessment: only Minister can do so, by way of 
assessment). 


(8) Duties of Minister — On receipt of a request by a person 
under subsection (6), the Minister shall, with all due dispatch, con- 
sider the request and, notwithstanding subsection 152(4), assess, re- 
assess or make an additional assessment or determination pursuant 
to subsection 152(1.11) with respect to that person, except that an 
assessment, reassessment, additional assessment or determination 
may be made under this subsection only to the extent that it may 
reasonably be regarded as relating to the transaction referred to in 
subsection (6). : 

Related Provisions: 165(1.1) — Limitation of right to object to assessments or 
redetermination; 169(2)(a) — Limitation of right to appeal. 

Selected Cases [subsec. 245(8)]: S.7.B. Holdings Ltd. y. R., [2003] 1 C.T.C. 36 
(FCA); aff*g [2002] 1 C.T.C, 2814 (TCC) (Reliance on GAAR need not appear on face 
of assessment. GAAR can be used as alternative assessing mechanism. GAAR cannot 


be used by taxpayers for self-assessment; only Minister can do so, by way of 
assessment). 


Selected Cases [s. 245]: Lipson v. R., [2006] 3 C.T.C. 2494 (TCC) (Abusive tax 
planning to make interest deductible in respect of home purchase); Desmarais y. Re 
[2006] 3 C.T.C. 2304 (TCC) (Abusive avoidance of s. 84.1 by surplus stripping justi- 
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fied use of GAAR); Evans vy. R., [2006] 2 C.T.C. 2009 (TCC) (Provisions worked ex- 
actly as intended; no application of GAAR); XCO Investments Ltd. v. R., [2006] 1 
C.T.C. 2220 (TCC) (Remedy not to “top up” remedies in specific anti-avoidance 
provisions); Bradley Holdings Ltd., [2004] 3 C.T.C. 2432 (TCC) (Amendment to Min- 
ister’s pleadings to raise GAAR in context of treaty application allowed); Imperial Oil 
Ltd. y. R., [2004] 2 C.T.C. 190 (FCA) (Policy underlying misuse or abuse must be 
clear. Taking advantage of loophole not necessarily a misuse. Some provisions may be 
invitations to act); Hill v. R., [2003] 4 C.T.C. 2548 (TCC) (Payment of obligation can 
be funded by creditor without making a circular transaction. Minister must do more 
than recite the provision to demonstrate underlying purpose); Imperial Oil Ltd. v. R., 
[2003] 4 C.T.C. 177 (FCA) (Cash management system was not abuse of Act; possibil- 
ity of double taxation); Jabin Investments Ltd. v. R., [2003] 2 C.T.C. 25 (FCA) (If a 
provision of the Act is not used, it follows that it cannot have been misused); Mathew 
v. R., [2003] 1 C.T.C. 2045 (TCC); aff’d [2004] 1 C.T.C. 115 (FCA); aff'd [2005] 5 
C.T.C. 244 (SCC) (Constitutionality of GAAR approved); Produits Forestiers 
Donohue Inc., [2003] 3 C.T.C. 160 (FCA) (Loss on disposition of shares when many of 
underlying assets retained in corporate group not misuse or abuse); Duncan y. R., 
[2002] 4 C.T.C. 1 (FCA); aff’g [2001] 2 C.T.C. 2284 (TCC) (Statutory purpose of 
CCA scheme apparent and was abused by transactions); Canadian Pacific Ltd. v. R., 
[2002] 2 C.T.C. 197 (FCA); aff’ g [2001] 1 C.T.C. 2190 (TCC) (Transaction as a whole 
must be considered); 722540 Ontario Inc., [2002] 1 C.T.C. 2872 (TCC) (Loan pro- 
ceeds not used for purposes of gaining income, but solely to get access to tax losses; 
interest not deductible); Geransky v. R., [2001] 2 C.T.C. 2147 (TCC) (Using specific 
provisions of the Act in course of commercial transaction and applying them in accor- 
dance with their terms is not “misuse or abuse”); Gregory v. R., [2000] 4 C.T.C. 271 
(FCA) (Factual background needed to determine whether provision unconstitutional for 
vagueness); Longley v. MNR, [2000] 2 C.T.C. 382 (BC CA); aff’g [1999] 4 C.T.C. 108 
(BC SC) (Additional award beyond punitive damages not warranted); Husky Oil Ltd. v. 
R., [1999] 4 C.T.C. 2691 (TCC) (GAAR not applicable where proper business actions 
taken); OSFC Holdings Ltd. v. R., [1999] 3 C.T.C. 2649 (TCC); aff'd OSFC Holdings 
Ltd. v. R., [2001] 4 C.T.C. 82 (FCA) (Incidental application of relieving provision in- 
sufficient to avoid application of rule); Jabs Construction Ltd. v. R., [1999] 3 C.T.C. 
2556 (TCC) (Where specific provision allows for mitigation of tax results, no abuse, 
but rather, use of Act). 


Selected Cases [old (pre-GAAR) s. 245]: Shell Canada Lid. v. R., [1999] 4 
C.T.C. 313 (SCC); rev’g Shell Canada Ltd. v. R., [1998] 2 C.T.C. 207 (FCA); rev’g on 
other grounds [1997] 3 C.T.C. 2238 (TCC) (Object and spirit rule cannot be invoked in 
face of clear statutory provisions); Bigras v. R., [1999] 1 C.T.C. 2374 (TCC) (Provision 
applicable only where income amount sought to be made a capital gain. Courts will not 
add transactions to a series); Adams y. R., [1998] 2 C.T.C. 333 (FCA); rev’g [1996] | 
C.T.C. 2916 (TCC) (Tenant inducement payment by partners to themselves 
disallowed); Schultz (T.M.G.) v. Canada, [1993] 2 C.T.C. 2409 (TCC) (Provision [for- 
mer 245(1)] not void for vagueness); Mark Resources Inc. vy. Canada, [S932 Cm C; 
2259 (TCC) (Structure intended to permit foreign affiliate to use foreign losses at cost 
to resident taxpayer of interest expense on money borrowed to contribute capital to 
affiliate did not result in artificial reduction of income); W.F. Botkin Construction Ltd. 
v. Canada, [1993] 1 C.T.C. 2765 (TCC) (Loss on loan guarantee nil where no commer- 
cial reality to transaction other than to benefit taxpayer's children); Rosner 
Management Inc. v, MNR, [1993] 1 C.T.C. 2153 (TCC) (Corporation had no substance; 
test under former subsec. 247(3) was whether corporation would have been incorpo- 
rated but for tax advantage); Nueman (M.) v. MNR, [1992] 2 C.T.C. 2074 (TCC); aff'd 
(Dec. 14, 1993), Doc. T-2281-92 (FCTD) (Transaction solely for tax purposes not con- 
trary to Act); Moloney (M.) v. Canada, [1992] 2 C.T.C. 227 (FCA): leave to appeal to 
SCC refused (1993), 154 N.R. 244 (note) (Sole purpose of “scheme” was to obtain tax 
refunds, not to earn income); Kieboom (A.) v. MNR, ICR PA PAE IM OSS) (A Gyan) (tae 
payer “transferred property” to related parties by reducing his equity in a corporation 
from 90 to SO percent on the subscription for shares by the related parties); Goulard y. 
MNR, [1992] 1 C.T.C. 2396 (TCC) (Interest deductions allowed since reasonable and 
did not artificially reduce taxpayer’ s income): Friedberg vy. Canada, [1992] 1 C.T.C. 1 
(FCA); aff'd [1993] 2 C.T.C. 306 (SCC) (Little used but generally accepted accounting 
method did not artificially reduce taxpayer's income); Canada vy. Irving Oil Ltd., 
[1991] 1 C.T.C. 350 (FCA); leave to appeal to SCC refused (1991), 136 N.R. 320 
(note), (sub nom. /rving Oil Ltd. v. MNR) (Oil sold to offshore company which resold 
to resident for higher price did not artificially reduce income); Compagnie Idéal Body 
Ine. v. Canada, [1989] 2 C.T.C. 187 (FCTD) (Bonus paid not avoidance transaction 
where there was history of such payments; amount unreasonable in the circumstances); 
R. v. Lyall, [1977] C.T.C. 267 (Ont Co Ct) (Specific provisions of Income Tax Act 
prevail over more general provision of Canada Evidence Act). 


Definitions [s. 245]: “amount”, “assessment”, “Minister”, “person” — 248(1); “‘se- 
ries of transactions” — 248(10); “tax benefit”, “tax consequences” — 245(1); “taxable 
income” — 2(2), 248(1); “taxable income earned in Canada” — 115(1), 248(1); “tax 
treaty” — 248(1): “transaction” — 245(1); “writing” — Interpretation Act 35(1). 


Information Circulars [s. 245]: 88-2 and Supplement: General anti-avoidance 
rule — section 245 of the Income Tax Act. 


246. (1) Benefit conferred ona person — Where at any time a 
person confers a benefit, either directly or indirectly, by any means 
whatever, on a taxpayer, the amount of the benefit shall, to the ex- 
tent that it is not otherwise included in the taxpayer’s income or 
taxable income earned in Canada under Part I and would be in- 
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cluded in the taxpayer’ s income if the amount of the benefit were a 
payment made directly by the person to the taxpayer and if the tax- 
payer were resident in Canada, be 


(a) included in computing the taxpayer’s income or taxable in- 
come earned in Canada under Part I for the taxation year that 
includes that time; or 


(b) where the taxpayer is a non-resident person, deemed for the 
purposes of Part XIII to be a payment made at that time to the 
taxpayer in respect of property, services or otherwise, depending 
on the nature of the benefit. 


Related Provisions: 56(2) — Inclusion in income of indirect payments; 142.7(4) — 
Deemed value of property on rollover from foreign bank subsidiary to branch. 


Selected Cases [subsec. 246(1)]: Vaillancourt v. Canada, [1991] 2 C.T.C. 42 
(FCA) (Condominium was residential and within Class 31); Laxton v. Canada, [1989] 
2 C.T.C. 85 (FCA) (Interest-free loan in lieu of management fees was “benefit” within 
scope of provision); Boardman et al. v. R., [1986] 1 C.T.C. 103 (FCTD) (Transfer of 
real property to spouse pursuant to court order was benefit to transferor equal to 
amount of the property’s fair market value); R. y. Littler, [1978] C.T.C. 235 (FCA) 
(Difference between price and fair market value in transaction between father and sons 
not gift); Phaneuf Estate v. R., [1978] C.T.C. 21 (FCTD) (Difference between fair mar- 
ket value and price of shares purchased by employee pursuant to controlling share- 
holder’s will was gift, not employee benefit); R. v. Immobiliaire Canada Ltd., [1977] 
C.T.C. 481 (FCTD) (Canadian subsidiary purchased debt obligation from parent and 
also paid parent amount corresponding to accrued interest conferred benefit on parent 
to the extent it received full value of accumulated interest without deduction for with- 
holding tax); Levine Estate v. MNR, [1973] C.T.C. 219 (FCTD) (Where father and a 
son both given right to subscribe to new shares but only the son did so, father benefit- 
ted son to extent son’s equity interest increased). 


Interpretation Bulletins: IT-432R2: Benefits conferred on shareholders. 


(2) Arm’s length — Where it is established that a transaction was 
entered into by persons dealing at arm’s length, bona fide and not 
pursuant to, or as part of, any other transaction and not to effect 
payment, in whole or in part, of an existing or future obligation, no 
party thereto shall be regarded, for the purpose of this section, as 
having conferred a benefit on a party with whom the first-men- 
tioned party was so dealing. 

Interpretation Bulletins [Subsec. 246(2)]: IT-432R2: Benefits conferred on 
shareholders. 

Transfer Pricing Memoranda: TPM-03: Downward transfer pricing adjustments 
under subsec. 247(2). 

Related Provisions [s. 246]: 56(2) — Indirect payments; 245(2) — General anti- 
avoidance rule. 


Definitions [s. 246]: “amount” — 248(1); “arm’s length” — 251(1); “Canada” — 
255; “non-resident”, “person”, “property” — 248(1); “resident in Canada” — 250; 
“taxable income earned in Canada’ — 115(1), 248(1); “taxation year” — 249; “tax- 
payer” — 248(1). 


PART XVI.1 — TRANSFER PRICING 


247. (1) Definitions — The definitions in this subsection apply in 
this section. 


‘“arm’s length allocation’ means, in respect of a transaction, an 
allocation of profit or loss that would have occurred between the 
participants in the transaction if they had been dealing at arm’s 
length with each other. 

Related Provisions: 9(1) — Normal computation of profit. 


History: The definition “arm’s length allocation” in subsec. 247(1) added by 1998, c. 
19, s. 238, applicable to taxation years and fiscal periods that begin after 1997. 


“arm’s length transfer price” means, in respect of a transaction, 
an amount that would have been a transfer price in respect of the 
transaction if the participants in the transaction had been dealing at 
arm’s length with each other. 


History: The definition “‘arm’s length allocation” in subsec. 247(1) added by 1998, c. 
19, s. 238, applicable to taxation years and fiscal periods that begin after 1997. 


Information Circulars: 87-2R: International transfer pricing. 
“documentation-due date” for a taxation year or fiscal period of a 
person or partnership means 


(a) in the case of a person, the person’s filing-due date for the 
year; or 
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.(b) in the case of a partnership, the day on or before which a 
return is required by section 229 of the Income Tax Regulations 
to be filed in respect of the period or would be required to be so 
filed if that section applied to the partnership. 


History: The definition “documentation-due date” in subsec. 247(1) added by 1998, c. 
19, s. 238, applicable to taxation years and fiscal periods that begin after 1997. 


“qualifying cost contribution arrangement” means an arrange- 
ment under which reasonable efforts are made by the participants in 
the arrangement to establish a basis for contributing to, and to con- 
tribute on that basis to, the cost of producing, developing or acquir- 
ing any property, or acquiring or performing any services, in pro- 
portion to the benefits which each participant is reasonably 
expected to derive from the property or services, as the case may 
be, as a result of the arrangement. 

Related Provisions: 247(4) — Contemporaneous documentation. 

History: The definition “qualifying cost contribution arrangement” in subsec. 247(1) 


added by 1998, c. 19, s. 238, applicable to taxation years and fiscal periods that begin 
after 1997. 


Transfer Pricing Memoranda: TPM-07: Referrals to the transfer pricing review 
committee. 


“tax benefit” has the meaning assigned by subsection 245(1). 


History: The definition “tax benefit” in subsec. 247(1) amended by 2005, c. 19, s. 53, 
applicable to taxation years and fiscal periods that begin after 1997. The definition 
formerly read: 


“tax benefit” means a reduction, avoidance or deferral of tax or other amount 
payable under this Act or an increase in a refund of tax or other amount under 
this Act. 


The definition “tax benefit” in subsec. 247(1) added by 1998, c. 19, s. 238, applicable 
to taxation years and fiscal periods that begin after 1997. 


“transaction” includes an arrangement or event. 


Related Provisions: 233.1(1)‘transaction” — Parallel definition for reporting non- 
arm’s length transactions with non-residents; 245(1) — Parallel definition for general 
anti-avoidance rule. 

History: The definition “transaction” in subsec. 247(1) added by 1998, c. 19, s. 238, 
applicable to taxation years and fiscal periods that begin after 1997. 

Transfer Pricing Memoranda: TPM-06: Bundled transactions. 


“transfer price” means, in respect of a transaction, an amount paid 
or payable or an amount received or receivable, as the case may be, 
by a participant in the transaction as a price, a rental, a royalty, a 
premium or other payment for, or for the use, production or repro- 
duction of, property or as consideration for services (including ser- 
vices provided as an employee and the insurance or reinsurance of 
risks) as part of the transaction. 

History: The definition “transfer price” in subsec. 247(1) added by 1998, c. 19, s. 238, 
applicable to taxation years and fiscal periods that begin after 1997. 

Information Circulars: 87-2R: International transfer pricing. 


“transfer pricing capital adjustment” of a taxpayer for a taxation 
year means the total of 


(a) all amounts each of which is 


(i) 2 of the amount, if any, by which the adjusted cost base 
to the taxpayer of a capital property (other than a depreciable 
property) is reduced in the year because of an adjustment 
made under subsection (2), 


(ii) */4 of the amount, if any, by which the adjusted cost base 
to the taxpayer of an eligible capital expenditure of the tax- 
payer in respect of a business is reduced in the year because 
of an adjustment made under subsection (2), or 


(iii) the amount, if any, by which the capital cost to the tax- 
payer of a depreciable property is reduced in the year be- 
cause of an adjustment made under subsection (2); and 


(b) all amounts each of which is that proportion of the total of 
(i) '/2 of the amount, if any, by which the adjusted cost base 
to a partnership of a capital property (other than a deprecia- 
ble property) is reduced in a fiscal period that ends in the 
year because of an adjustment made under subsection (2), 
(ii) 3/4 of the amount, if any, by which the adjusted cost base 
to a partnership of an eligible capital expenditure of the part- 
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nership in respect of a business is reduced in a fiscal period 
that ends in the year because of an adjustment made under 
subsection (2), and 


(ii1) the amount, if any, by which the capital cost to a partner- 
ship of a depreciable property is reduced in the period be- 
cause of an adjustment made under subsection (2), 


that 


(iv) the taxpayer’s share of the income or loss of the partner- 
ship for the period 


is of 
(v) the income or loss of the partnership for the period, 


and where the income and loss of the partnership are nil for the 
period, the income of the partnership for the period is deemed to 
be $1,000,000 for the purpose of determining a taxpayer’s share 
of the partnership’s income for the purpose of this definition. 
History: The definition “transfer pricing capital adjustment” in subsec. 247(1) 
amended by 2001, c, 17, subsec, 187(1), applicable to taxation years that end after 
February 27, 2000 except that, for a taxation year of a taxpayer that includes February 
28, 2000 or October 17, 2000, or began after February 28, 2000 and ended before Octo- 
ber 17, 2000, the reference to the fraction “!/2” shall be read as a reference to the frac- 
tion in para. 38(a), as amended by 2001, c. 17, that applies to the taxpayer for that year, 
The definition formerly read: 
“transfer pricing capital adjustment” of a taxpayer for a taxation year means the 
total of 
(a) all amounts each of which is 
(i) 3/4 of the amount, if any, by which the adjusted cost base to the 
taxpayer of a capital property (other than a depreciable property) or an 
eligible capital expenditure of the taxpayer in respect of a business is 
reduced in the year because of an adjustment made under subsection (2), 
or 
(ii) the amount, if any, by which the capital cost to the taxpayer of a 
depreciable property is reduced in the year because of an adjustment 
made under subsection (2); and 
(b) all amounts each of which is that proportion of the total of 
(i) 3/4 of the amount, if any, by which the adjusted cost base to a part- 
nership of a capital property (other than a depreciable property) or an 
eligible capital expenditure of a partnership in respect of a business is 
reduced in a fiscal period that ends in the year because of an adjustment 
made under subsection (2), and 
(ii) the amount, if any, by which the capital cost to a partnership of a 
depreciable property is reduced in the period because of an adjustment 
made under subsection (2), 
that 


(iii) the taxpayer’s share of the income or loss of the partnership for the 
period 
is of 
(iv) the income or loss of the partnership for the period, 
and where the income and loss of the partnership are nil for the period, the 
income of the partnership for the period is deemed to be $1,000,000 for the 
purpose of determining a taxpayer’s share of the partnership’s income for 
the purpose of this definition. 


The definition “transfer pricing capital adjustment” in subsec. 247(1) added by 1998, c. 
19, s. 238, applicable to taxation years and fiscal periods that begin after 1997. 


Information Circulars: 87-2R: International transfer pricing. 


“transfer pricing capital setoff adjustment” of a taxpayer for a 
taxation year means the amount, if any, that would be the tax- 
payer’s transfer pricing capital adjustment for the year if the refer- 
ences, in the definition “transfer pricing capital adjustment’, to “re- 
duced” were read as “increased”. 

History: The definition “transfer pricing capital setoff adjustment” in subsec. 247(1) 


added by 1998, c. 19, s. 238, applicable to taxation years and fiscal periods that begin 
after 1997. 


“transfer pricing income adjustment” of a taxpayer for a taxation 
year means the total of all amounts each of which is the amount, if 
any, by which an adjustment made under subsection (2) (other than 
an adjustment included in determining a transfer pricing capital ad- 
justment of the taxpayer for a taxation year) would result in an in- 
crease in the taxpayer’s income for the year or a decrease in a loss 
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of the taxpayer for the year from a source if that adjustment were 
the only adjustment made under subsection (2). 


History: The definition “transfer pricing income adjustment” in subsec. 247(1) added 
by 1998. c. 19, s. 238, applicable to taxation years and fiscal periods that begin after 
1997, 


“transfer pricing income setoff adjustment” of a taxpayer for a 
taxation year means the total of all amounts each of which is the 
amount, if any, by which an adjustment made under subsection (2) 
(other than an adjustment included in determining a transfer pricing 
capital setoff adjustment of the taxpayer for a taxation year) would 
result in a decrease in the taxpayer’s income for the year or am in- 
crease in a loss of the taxpayer for the year from a source if that 
adjustment were the only adjustment made under subsection (2). 


History: The definition “transfer pricing income setoff adjustment” in subsec. 247(1) 
added by 1998, c. 19, s. 238, applicable to taxation years and fiscal periods that begin 
after 1997. 


(2) Transfer pricing adjustment — Where a taxpayer or a part- 
nership and a non-resident person with whom the taxpayer or the 
partnership, or a member of the partnership, does not deal at arm’s 
length (or a partnership of which the non-resident person is a mem- 
ber) are participants in a transaction or a series of transactions and 


(a) the terms or conditions made or imposed, in respect of the 
transaction or series, between any of the participants in’ the 
transaction or series differ from those that would have been 
made between persons dealing at arm’s length, or 


(b) the transaction or series 


(1) would not have been entered into between persons dealing 
at arm’s length, and 


(ii) can reasonably be considered not to have been entered 
into primarily for bona fide purposes other than to obtain a 
tax benefit, 


any amounts that, but for this section and section 245, would be 
determined for the purposes of this Act in respect of the taxpayer or 
the partnership for a taxation year or fiscal period shall be adjusted 
(in this section referred to as an “adjustment”) to the quantum or 
nature of the amounts that would have been determined if, 


(c) where only paragraph (a) applies, the terms and conditions 
made or imposed, in respect of the transaction or series, between 
the participants in the transaction or series had been those that 
would have been made between persons dealing at arm’s length, 
or 


(d) where paragraph (b) applies, the transaction or series entered 
into between the participants had been the transaction or series 
that would have been entered into between persons dealing at 
arm’s length, under terms and conditions that would have been 
made between persons dealing at arm’s length. 


Related Provisions: 115.2(4) — Non-resident investment or pension fund deemed 
not to deal at arm’s length with Canadian service provider; 142.7(4) — Deemed value 
of property on rollover from foreign bank subsidiary to branch; 247(3) — Penalty; 
247(6) — Tiers of partnerships; 247(7) — Exclusion for loan to subsidiary; 247(7.1) — 
Exclusion for guarantee provided to subsidiary; 247(10) — Adjustment only if appro- 
priate; Canada-U.S. Tax Treaty: Art. LX — Adjustments on transactions between related 
persons; Canada-U.S, Tax Treaty:Art. XII:7 — Where royalties excessive due to spe- 
cial relationship. 


History: Subsec, 247(2) added by 1998, c. 19, s. 238, applicable to taxation years and 
fiscal periods that begin after 1997. 


Information Circulars: 87-2R: International transfer pricing; 94-4R: International 
transfer pricing — advance pricing arrangements (APAs): 94-4R-SR: APAs for small 
businesses, 


I.T. Technical News: 32 (application of penalties); 34 (update on transfer pricing). 


Transfer Pricing Memoranda: TPM-02: Repatriation of funds by non-residents — 
Part XIII assessments; TPM-03: Downward transfer pricing adjustments under subsec. 
247(2); TPM-04: Third-party information; TPM-06: Bundled transactions: TPM-07: 
Referrals to the transfer pricing review committee. 


(3) Penalty — A taxpayer (other than’a taxpayer all of whose taxa- 
ble income for the year is exempt from tax under Part I) is liable to 
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a penalty for a taxation year equal to 10% of the amount determined 
under paragraph (a) in respect of the taxpayer for the year, where 


(a) the amount, if any, by which 
(i) the total of 


(A) the taxpayer’s transfer pricing capital adjustment for 
the year, and 


(B) the taxpayer’s transfer pricing income adjustment for 
the year 


exceeds the total of 


(11) the total of all amounts each of which is the portion of the 
taxpayer’s transfer pricing capital adjustment or transfer pric- 
ing income adjustment for the year that can reasonably be 
considered to relate to a particular transaction, where 


(A) the transaction is a qualifying cost contribution ar- 
rangement in which the taxpayer or a partnership of 
which the taxpayer is a member is a participant, or 


(B) in any other case, the taxpayer or a partnership of 
which the taxpayer is a member made reasonable efforts 
to determine arm’s length transfer prices or arm’s length 
allocations in respect of the transaction, and to use those 
prices or allocations for the purposes of this Act, and 


(iii) the total of all amounts, each of which is the portion of 
the taxpayer’s transfer pricing capital setoff adjustment or 
transfer pricing income setoff adjustment for the year that 
can reasonably be considered to relate to a particular transac- 
tion, where 


(A) the transaction is a qualifying cost contribution ar- 
rangement in which the taxpayer or a partnership of 
which the taxpayer is a member is a participant, or 


(B) in any other case, the taxpayer or a partnership of 
which the taxpayer is a member made reasonable efforts 
to determine arm’s length transfer prices or arm’s length 
allocations in respect of the transaction, and to use those 
prices or allocations for the purposes of this Act, 


is greater than 
(b) the lesser of 


(i) 10% of the amount that would be the taxpayer’s gross rev- 
enue for the year if this Act were read without reference to 
subsection (2), subsections 69(1) and (1.2) and section 245, 
and 
(ii) $5,000,000. 
Related Provisions: 247(4) — Requirement for contemporaneous documentation; 
247(3) — Determination of partner’s gross revenue; 247(9) — Anti-avoidance rule re 
increases in gross revenue; 247(11) — Payment and assessment of penalty. 
History: Subsec. 247(3) added by 1998, c. 19, s. 238, applicable with respect to ad- 
justments made under subsec. 247(2) for taxation years and fiscal periods that begin 
after 1998, except that subsec. 247(3) does not apply to transactions completed before 
September 11, 1997. 
Information Circulars: 87-2R: International transfer pricing; 94-4R: International 
transfer pricing — advance pricing arrangements (APAs); 94-4R-SR: APAs for small 
businesses. 
Transfer Pricing Memoranda: TPM-03: Downward transfer pricing adjustments 
under subsec. 247(2); TPM-06: Bundled transactions; TPM-07: Referrals to the transfer 
pricing review committee. 


(4) Contemporaneous documentation — For the purposes of 
subsection (3) and the definition “qualifying cost contribution ar- 
rangement” in subsection (1), a taxpayer or a partnership is deemed 
not to have made reasonable efforts to determine and use arm’s 
length transfer prices or arm’s length allocations in respect of a 
transaction or not to have participated in a transaction that is a qual- 
ifying cost contribution arrangement, unless the taxpayer or the 
partnership, as the case may be, 

(a) makes or obtains, on or before the taxpayer’s or partnership’s 


documentation-due date for the taxation year or fiscal period, as 
the case may be, in which the transaction is entered into, records 
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.or documents that provide a description that is complete and ac- 
curate in all material respects of 


(1) the property or services to which the transaction relates, 


(ii) the terms and conditions of the transaction and their rela- 
tionship, if any, to the terms and conditions of each other 
transaction entered into between the participants in the 
transaction, 


(iii) the identity of the participants in the transaction and their 
relationship to each other at the time the transaction was en- 
tered into, 


(iv) the functions performed, the property used or contributed 
and the risks assumed, in respect of the transaction, by the 
participants in the transaction, 


(v) the data and methods considered and the analysis per- 
formed to determine the transfer prices or the allocations of 
profits or losses or contributions to costs, as the case may be, 
in respect of the transaction, and 


(vi) the assumptions, strategies and policies, if any, that in- 
fluenced the determination of the transfer prices or the allo- 
cations of profits or losses or contributions to costs, as the 
case may be, in respect of the transaction; 


(b) for each subsequent taxation year or fiscal period, if any, in 
which the transaction continues, makes or obtains, on or before 
the taxpayer’s or partnership’s documentation-due date for that 
year or period, as the case may be, records or documents that 
completely and accurately describe each material change in the 
year or period to the matters referred to in any of subparagraphs 
(a)(i) to (vi) in respect of the transaction; and 


(c) provides the records or documents described in paragraphs 
(a) and (b) to the Minister within 3 months after service, made 
personally or by registered or certified mail, of a written request 
therefor. 


Related Provisions: 244(5) — Proof of service by mail or request under 247(4)(c); 
248(7) — Mail sent under 247(4)(c) deemed received on day mailed. 


History: Subsec. 247(4) added by 1998, c. 19, s. 238, applicable with respect to ad- 
justments made under subsec. 247(2) for taxation years and fiscal periods that begin 
after 1998, except that 


(a) subsec. 247(4) does not apply to transactions completed before September 11, 
1997; and 


(b) a record or document made or obtained or provided to the Minister of National 
Revenue by a taxpayer or a partnership on or before the taxpayer’s or partnership’s 
documentation-due date for the taxpayer’s or partnership’s first taxation year or 
fiscal period, as the case may be. that begins after 1998 is deemed for the purpose 
of subsec. 247(4) to have been so made, obtained or provided on a timely basis. 


Information Circulars: 87-2R: International transfer pricing; 94-4R: International 
transfer pricing — advance pricing arrangements (APAs); 94-4R-SR: APAs for small 
businesses. 

Transfer Pricing Memoranda: TPM-02: Repatriation of funds by non-residents — 
Part XIII assessments; TPM-06: Bundled transactions; TPM-07: Referrals to the trans- 
fer pricing review committee. 


(5) Partner’s gross revenue — For the purpose of subparagraph 
(3)(b)(i), where a taxpayer is a member of a partnership in a taxa- 
tion year, the taxpayer’s gross revenue for the year as a member of 
the partnership from any activities carried on by means of the part- 
nership is deemed to be that proportion of the amount that would be 
the partnership’s gross revenue from the activities if it were a tax- 
payer (to the extent that amount does not include amounts received 
or receivable from other partnerships of which the taxpayer is a 
member in the year), for a fiscal period of the partnership that ends 
in the year, that 


(a) the taxpayer’s share of the income or loss of the partnership 
from its activities for the period 

is of 
(b) the income or loss of the partnership from its activities for 
the period, 

and where the income and loss of the partnership from its activities 


are nil for the period, the income of the partnership from its activi- 
ties for the period is deemed to be $1,000,000 for the purpose of 
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determining a taxpayer’s share of the partnership’s income from its 
activities for the purpose of this subsection. 

Related Provisions: 247(6) — Tiers of partnerships; 248(1) — Definition of “gross 
revenue”. 

History: Subsec. 247(5) added by 1998, c. 19, s. 238, applicable with respect to ad- 
justments made under subsec. 247(2) for taxation years and fiscal periods that begin 
after 1998, except that subsec. 247(5) does not apply to transactions completed before 
September 11, 1997. 


(6) Deemed member of partnership — For the purposes of this 
section, where a person is a member of a partnership that is a mem- 
ber of another partnership, 


(a) the person is deemed to be a member of the other partner- 
ship; and 

(b) the person’s share of the income or loss of the other partner- 
ship is deemed to be equal to the amount of that income or loss 
to which the person is directly or indirectly entitled. 


History: Subsec. 247(6) added by 1998, c. 19, s. 238. applicable to taxation years and 
fiscal periods that begin after 1997. 


(7) Exclusion for loans to certain controlled foreign affili- 
ates — Where, in a taxation year of a corporation resident in Can- 
ada, a non-resident person owes an amount to the corporation, the 
non-resident person is a controlled foreign affiliate of the corpora- 
tion for the purpose of section 17 throughout the period in the year 
during which the amount is owing and it is established that the 
amount Owing is an amount owing described in paragraph 17(8)(a) 
or (b), subsection (2) does not apply to adjust the amount of interest 
paid, payable or accruing in the year on the amount owing. 


History: Subsec. 2 
that begin after February 23, 


7(7) amended by 1999, c. 22, s. 79, applicable to taxation years 
1998. The subsec. formerly read: 

(7) Exclusion for loans to subsidiary — Subsection (2) does not apply to a 
transaction that is a loan referred to in subsection 17(3). 


Subsec. 247(7) added by 1998, c. 19, s. 238, applicable to taxation years and fiscal 
periods that begin after 1997. 


Proposed Addition — 247(7.1) [subject to further 
amendment per January 2005 letter below] 


(7.1) Exciusion for guarantees in respect of certain 
controlled foreign affiliates — Subsection (2) will not apply 
to adjust the amount of consideration paid, payable or accruing to 
a corporation resident in Canada (referred to in this subsection as 
the “parent”) in a particular taxation year of the parent for the pro- 
viding of a guarantee of the repayment, in whole or in part, of an 
amount owing by a non-resident person to a person or partnership 
(referred to in this subsection as the “lender”), if 


(a) the parent provided the guarantee pursuant to an agreement 
in writing entered into with the lender or with a person or part- 
nership related to the lender, 


(b) the non-resident person is a controlled foreign affiliate of 
the parent for the purpose of section 17 throughout the period 
in the particular year during which the amount owing is owing, 
and 


(c) it is established that the amount owing would, if the amount 
Owing were an amount owing to the parent, be an amount ow- 
ing described in paragraph 17(8)(a) or (b). 
Application: The draft legislation accompanying a March 11, 2003 comfort letter 
will add subsec. 247(7.1). applicable to taxation years of a taxpayer that begin after 
“Announcement Date”, except that, if the taxpayer so elects in writing and files the 
election with the Minister of National Revenue on or before the taxpayer’s filing-due 


date for the taxpayer's taxation year that includes the day on which the amending 
legislation is assented to, 


{a) subsec. 247(7.1} applies to taxation years of the taxpayer that begin after 
1997, 


(b) in applying subsec. 247(7.1) to taxation years that begin before February 24, 
1998, s. 17 shall be read as it read on “Announcement Date”, and 

(c) in applying subsec. 247(7.1), any assessment of a taxpayer's tax, interest and 
penalties payable under that Act for any of those taxation years of the taxpayer 
that begin before [~Announcement Date” + 1] shall, notwithstanding subsecs. 
152(4) to (5), be made that is necessary to take the election into account. 


Letter from Dept. of Finance, March 11, 2003: 


Income Tax Act 


Dear [xxx] . : oo8 
iam writing in response to your letter dated December 19, 2002 in which you te- 
quested that an amendment be made to the transfer pricing rules in section Lay; of the 
Income Tax Act to exclude explicitly from the ambit of those rules, certain loan guar- 
antees provided by Canadian resident corporations in respect of their controlled for- 
eign affiliates. 


In your letter, you noted that subsection 247(7) of the Act provides an exception, 
from the ambit of the transfer pricing rules, for certain loans made by a Canadian 
resident parent corporation to its controlled foreign affiliates. Specifically, that sub- 
section provides that where a non-resident person owes an amount to a corporation 
resident in Canada, the non-resident person is a controlled foreign affiliate of the 
corporation for the purposes of section 17 of the Act and the amount owing is de- 
scribed in either paragraph 17(8)(a) or (b), subsection 247(2) will not apply to adjust 
the amount of interest paid, payable or accruing in the year on the amount owing. In 
general terms, an amount owing is described in paragraph 17(8)(a) or (b) if it arose as 
a loan, or advance of money, that was used by the affiliate to earn active business 
income or if it arose in the course of an active business carried on by the affiliate. 


We agree that it would be appropriate in tax policy terms to provide for a parallel 
exception to the transfer pricing rules for guarantees provided by Canadian resident 
corporations in respect of controlled foreign affiliates. Accordingly, we are prepared 
to recommend to the Minister of Finance that the Act be amended to provide that 
subsection 247(2) of the Act will not apply to adjust the amount of consideration 
paid, payable or accruing to a corporation resident in Canada (the “parent”) in a par- 
ticular taxation year of the parent for the providing of a guarantee of the repayment, 
in whole or in part, of an amount owing by a non-resident person to a person or 
partnership (the “lender”), if _ 


* the parent provided the guarantee pursuant to an agreement in writing entered 
into with the lender or with a person related to the lender, 


+ the non-resident person is a controlled foreign affiliate of the parent for the pur- 
pose of section 17 of the Act throughout the period in the particular year during 
which the amount owing is owing, and 

* it is established that the amount owing would, if the amount owing were an 
amount owing to the parent, be an amount owing described in paragraph 17(8)(a) 
or {b). i 


| if these recommendations are acted upon, I would anticipate that the amendment 


would be included in a future technical bill. 


We will recommend that the amendment apply prospectively, with taxpayers having 
an option to also apply it to taxation years that begin after 1997. For taxation years 
that begin before February 24, 1998, the above-noted definition (of “controlled for- 
eign affiliate”) and descriptions from section 17, as it currently reads, would be 
applied. fo 
I wish to thank you for raising this matter with us. 
Yours sincerely, 


Len Farber 

General Director. Tax Legislation Division, Tax Policy Branch 
Letter from Dept. of Finance, January 24, 2005: 
Dear [xxx] 


1 am writing in response to your letter dated October 27 and 28, 2004 in connection 
with section 247 of the Income Tax Act (the “Act”), 


in a comfort letter dated March 11, 2003 issued on behalf of the Tax Legislation 
Division, we indicated that we were prepared to recommend to the Minister of Fi- 
hance an amendment to the Act in connection with section 247. The March 11, 2003 
letter was drafted to address particular sets of circumstances. 


In your correspondence, you ask that our recommended amendments to the Minister 
be modified to address a broader range of circumstances under which a corporation 


_ Tesident in Canada may guarantee an amount owing by a non-resident but not pro- 


vide that guarantee in writing. To support your request, you cite examples of where a 
corporation resident in Canada could provide a guarantee of a non-resident’s debt 
without written agreements between the corporation resident in Canada and the 
lender. 


We concur with your view. Accordingly, we are prepared to recommend to.the Min- 
ister of Finance that the Act be amended so that subsection 247(2) of the Act will not 
apply to adjust the amount of consideration paid, payable or accruing to a corporation 
resident in Canada (the “parent”) in a particular taxation year of the parent for the 
Provision of a guarantee of the repayment, in whole or in part, of an amount owing 
by a non-resident person, if 


* the non-resident person is a controlled foreign affiliate of the parent for the pur- 
pose of section 17 of the Act throughout the period in the particular year during 
which the amount owing is owing, and 


* it is established that the amount owing would, if the amount owing were an 
amount owing to the parent, be an amount owing described in paragraph 17(8){a) 
or (b). . 


If these recommendations are acted upon, I would anticipate that the amendment 
would be included in a future technical bill. 


We will recommend that the amendment apply prospectively, with taxpayers having 
an option to also apply it to taxation years that begin after 1997. For taxation years 


1454 


Part XVII — Interpretation 


that begin before February 24, 1998, the above-noted definition (of “controlled for- 
eign affiliate”) and descriptions from section 17, as it currently reads, would be 
applied. oS 


In your correspondence, you also suggested that the Act be amended to provide that 
subsection 247(2) of the Act not apply to adjust the amount of consideration paid, 
payable or accruing to a corporation resident in Canada for the giving of a guarantee 
of the amounts owing by a controlled foreign affiliate of the corporation resident in 
Canada as lessee under a of property. Although there may be some similarities 
as between a guarantee g to a debt obligation and a guarantee relating to a_ 
lease obligation, I am not prepared, at this time, to recommend such an amendment — 
without comprehensive review of the facts and information concerning the lease ar- 
rangements referred to in your letter. Should you provide the required facts and infor- 
mation, we will study your suggestion as part of our ongoing review of the provi- 
sions of the Act. — > © 


Thank you for your correspondence. 


Yours sincerely, © 
a | oo 
General Director, Tax Legislation Division, Tax Pol 


(8) Provisions not applicable — Where subsection (2) would, 
if this Act were read without reference to sections 67 and 68 and 
subsections 69(1) and (1.2), apply to adjust an amount under this 
Act, sections 67 and 68 and subsections 69(1) and (1.2) shall not 
apply to determine the amount if subsection (2) is applied to adjust 
the amount. 


History: Subsec. 247(8) added by 1998, c. 19, s. 238, applicable to taxation years and 
fiscal periods that begin after 1997. 


(9) Anti-avoidance — For the purposes of determining a tax- 
payer’s gross revenue under subparagraph (3)(b)(i) and subsection 
(5), a transaction or series of transactions is deemed not to have 
occurred, if one of the purposes of the transaction or series was to 
increase the taxpayer’s gross revenue for the purpose of subsection 
(3). 

Related Provisions: 248(10) — Series of transactions. 

History: Subsec. 247(9) added by 1998, c. 19, s. 238, applicable with respect to ad- 
justments made under subsec. 247(2) for taxation years and fiscal periods that begin 


after 1998, except that subsec. 247(9) does not apply to transactions completed before 
September 11, 1997. 


(10) No adjustment unless appropriate — An adjustment 
(other than an adjustment that results in or increases a transfer pric- 
ing capital adjustment or a transfer pricing income adjustment of a 
taxpayer for a taxation year) shall not be made under subsection (2) 
unless, in the opinion of the Minister, the circumstances are such 
that it would be appropriate that the adjustment be made. 


History: Subsec. 247(10) added by 1998, c. 19, s. 238, applicable to taxation years and 
fiscal periods that begin after 1997. 


Information Circulars: 87-2R: International transfer pricing. 
Transfer Pricing Memoranda: TPM-03: Downward transfer pricing adjustments 
under subsec. 247(2). 


(11) Provisions applicable to Part — Sections 152, 158, 159, 
162 to 167 and Division J of Part I apply to this Part, with such 
modifications as the circumstances require. 


History: Subsec. 247(11) added by 1998, c. 19, s. 238, applicable to taxation years and 
fiscal periods that begin after 1997. 


Definitions [s. 247]: “adjusted cost base” — 54, 248(1); “adjustment” — 247(2); 


“amount” — 248(1); “arm’s length” — 115.2(4), 251(1); “arm’s length allocation”, 
“arm’s length transfer price” — 247(1); “business” — 248(1); “capital property” — 54, 
248(1); depreciable property” — 13(21), 248(1); “documentation-due date” — 247(1); 
“eligible capital expenditure” — 14(5), 248(1); “employee”, “filing-due date” — 


248(1); “fiscal period” — 249.1; “gross revenue” — 247(5), (9), 248(1); “Minister”, 
“non-resident” — 248(1); “property” — 248(1); “person” — 248(1); “qualifying cost 
contribution arrangement” — 247(1); “reasonable efforts” — 247(4); “record” — 
248(1); “‘series’” — 248(10); “tax benefit” — 247(1); “taxation year” — 249; “tax- 
payer” — 248(1); “transaction”, “transfer price”, “transfer pricing capital adjustment”, 
“transfer pricing capital setoff adjustment”, “transfer pricing income adjustment”, 
“transfer pricing income setoff adjustment” — 247(1); “written” — Interpretation Act 
35(1) [“writing”]. 


PART XVII — INTERPRETATION 


248. (1) Definitions — In this Act, 


S. 248(1) amo 


“active business”, in relation to any business carried on by a tax- 
payer resident in Canada, means any business carried on by the tax- 
payer other than a specified investment business or a personal ser- 
vices business; 

Related Provisions; 95(1) — Meaning of “active business” of a foreign affiliate for 
FAPI purposes; 125(1) — Small business deduction; 125(7)“active business” — Mean- 
ing of “active business” for purposes of the small business deduction; 248(1) — Small 
business corporation. 


Interpretation Bulletins: IT-73R6: The small business deduction; IT-320R3: Quali- 
fied investments — Trusts governed by RRSPs, RESPs and RRIFs; IT-406R2: Tax 
payable by an inter vivos trust. 


“additional voluntary contribution” to a registered pension plan 
means a contribution that is made by a member to the plan, that is 
used to provide benefits under a money purchase provision (within 
the meaning assigned by subsection 147.1(1)) of the plan and that is 
not required as a general condition of membership in the plan; 
Related Provisions: 60.2 — Refund of undeducted past service AVCs; 147.2(4) — 
Amount of employee’s pension contributions deductible. 

Interpretation Bulletins: 
contributions. 


Registered Pension Plans Technical Manual: §1.3 (additional voluntary 
contributions). 


IT-167R6: Registered pension plans — employee’s 


“adjusted cost base” has the meaning assigned by section 54; 


Related Provisions: 40(1) — Calculation of gain or loss for capital gain/loss 
purposes. 


“adjustment time” has the meaning assigned by subsection 14(5); 


“allowable business investment loss” has the meaning assigned by 
section 38; 

Related Provisions: 3(d)— Income for taxation year — application of allowable 
business investment losses; 111(1)(a), 111(8)‘non-capital loss” — Carryforward of al- 
lowable business investment losses. 


“allowable capital loss” has the meaning assigned by section 38; 


Related Provisions: 3(b)(ii) — Income for taxation year — application of allowable 
capital losses. 


“alter ego trust” means a trust to which paragraph 104(4)(a) would 
apply if that paragraph were read without reference to subparagraph 
104(4)(a)(iii) and clauses 104(4)(a)(iv)(B) and (C); 

Related Provisions: 73(1.01)(c)(ii) —Rollover on transfer to alter ego trust; 
104(5.8) — Transfers from alter ego trust to another trust; 104(6)(b)(ii.1), Git) — De- 
duction from income of trust; 104(15)(a)— Preferred beneficiary election; 
107(4)(a)(ii) — Distribution of property to person other than taxpayer; 248(1)*joint 
partner trust” — Parallel trust where spouse is also a beneficiary. 

History: The definition “alter ego trust” added to subsec. 248(1) by 2001, c. 17, sub- 
sec. 188(5), applicable to trusts created after 1999. 


“amateur athlete trust’? has the meaning assigned by subsection 
143.1(1); 

History: “Amateur athlete trust” enacted by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
139(7), applicable to 1988 et seq. 


“amortized cost” of a loan or lending asset at any time to a tax- 
payer means the amount, if any, by which the total of 


(a) in the case of a loan made by the taxpayer, the total of all 
amounts advanced in respect of the loan at or before that time, 
(b) in the case of a loan or lending asset acquired by the tax- 
payer, the cost of the loan or lending asset to the taxpayer, 
(c) in the case of a loan or lending asset acquired by the tax- 
payer, the part of the amount, if any, by which 
(i) the principal amount of the loan or lending asset at the 
time it was so acquired 
exceeds 
(ii) the cost to the taxpayer of the loan or lending asset 
that was included in computing the taxpayer’s income for any 
taxation year ending at or before that time, 
(c.1) the total of all amounts each of which is an amount in re- 
spect of the loan or lending asset that was included in computing 


the taxpayer’s income for a taxation year that ended at or before 
that time in respect of changes in the value of the loan or lending 
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asset attributable to the fluctuation in the value of a currency of 
a country other than Canada relative to Canadian currency, 


(d) where the taxpayer is an insurer, any amount in respect of 
the loan or lending asset that was deemed by reason of para- 
graph 142(3)(a) of the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952, as it read in its application to the 
1977 taxation year, to be a gain for any taxation year ending at 
or before that time, and 


(e) the total of all amounts each of which is an amount in respect 
of the loan or lending asset that was included under paragraph 
12(1)G) in computing the taxpayer’s income for any taxation 
year ending at or before that time 


exceeds the total of 
(f) the part of the amount, if any, by which 
(1) the amount referred to in subparagraph (c)(ii) 
exceeds 
(11) the amount referred to in subparagraph (c)(i) 


that was deducted in computing the taxpayer’s income for any 
taxation year ending at or before that time, 


(f.1) the total of all amounts each of which is an amount in re- 
spect of the loan or lending asset that was deducted in comput- 
ing the taxpayer’s income for a taxation year that ended at or 
before that time in respect of changes in the value of the loan or 
lending asset attributable to the fluctuation in the value of a cur- 
rency of a country other than Canada relative to Canadian 
currency, 


(g) the total of all amounts that, at or before that time, the tax- 
payer had received as or on account or in lieu of payment of or 
in satisfaction of the principal amount of the loan or lending 
asset, 


(h) where the taxpayer is an insurer, any amount in respect of 
the loan or lending asset that was deemed by reason of para- 
graph 142(3)(b) of the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952, as it read in its application to the 
1977 taxation year, to be a loss for any taxation year ending at or 
before that time, and 


(i) the total of all amounts each of which is an amount in respect 
of the loan or lending asset deducted under paragraph 20(1)(p) 
in computing the taxpayer’s income for any taxation year ending 
at or before that time; 

Related Provisions: 138(13) — Variation in amortized of certain insurers. 


History: Paras. (c.1) and (f.1) added to the definition “amortized cost” by 1995, c. 21, 
subsecs. 59(1), (2), applicable to taxation years that begin after June 17, 1987 and end 
after 1987. 

I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-442R: Bad debts and reserves for doubtful debts. 


“amount” means money, rights or things expressed in terms of the 
amount of money or the value in terms of money of the right or 
thing, except that, 


(a) notwithstanding paragraph (b), in any case where subsection 
112(2.1), (2.2) or (2.4), or section 187.2 or 187.3 or subsection 
258(3) or (5) applies to a stock dividend, the “amount” of the 
stock dividend is the greater of 


(i) the amount by which the paid-up capital of the corpora- 
tion that paid the dividend is increased by reason of the pay- 
ment of the dividend, and ; 


(1) the fair market value of the share or shares paid as a stock 
dividend at the time of payment, 


(b) in any case where section 191.1 applies to a stock dividend, 
the “amount” of the stock dividend for the purposes of Part VI.1 
is the greater of 


(i) the amount by which the paid-up capital of the corpora- 
tion that paid the dividend is increased by reason of the pay- 
ment of the dividend, and 


Income Tax Act 


(ii) the fair market value of the share or shares paid as a stock 
dividend at the time of payment, 


and for any other purpose the amount referred to in subpara- 
graph (i), and 


_(@) the amount by which the paid-up capit 
tion that paid the dividend is increased 
payment of the dividend, and _ vo 
(i) the fair market value of the share or shares 
stock dividend at the time of payment, and ee 
Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), subsec. _ 
44(1), will add para. (b.1) to the definition “amount” in subsec 248(1), applicable to. 
dividends declared on or [after] July 18,2005. oo er 
Technical Notes: The expression “amount” is defined in subsection 248(1) to _ 
mean money. rights or things expressed in terms of the amount of money or the value 
in terms of money of the right or thing. A number of special definitions, that apply in 


limited circumstances, of “amount” are set out in paragraphs (a) to (c) of the 
definition. : — 


The definition “amount” is amended to add new paragraph (b.1). New paragraph | 
(b.1) of that definition provides that in the case of a stock dividend paid by a non-— 
resident corporation, the amount of any stock dividend is, except where subsection - 
95(7) applies to the dividend, the greater of two amounts. The first is the amount by . 
which the paid-up capital of the corporation that paid the dividend is increased b: 

reason of the payment of the dividend. The second is the fair market value of the © 
share or shares paid as a stock dividend at the time of payment. — 


(Cc) in any other case, the “amount” of any stock dividend is the 
amount by which the paid-up capital of the corporation that paid 
the dividend is increased by reason of the payment of the 
dividend; 
Related Provisions: 95(7) — “Amount” of stock dividend paid by foreign affiliate. 
Selected Cases [subsec. 248(1)“amount”]: King Rentals Ltd. v. Canada, [ 1995] 
2 C.T.C. 2612 (TCC) (Consideration for debt was amount of debt for which shares 
were issued and credit made to share capital, not fair market value of the debt); Praxair 
Canada Inc. v. MNR, [1993}.1 C.T.C. 130 (FCTD) (Creditor accepting shares of debtor 
in, satisfaction of unpaid interest received “amount” equal to fair market value of 
shares, not amount of par value); Laxton y. Canada, [1989]. 2 C.T.C..85 (FCA) 
(“Amount” of benefit from interest-free loan should be reduced by taxpayer’s share of 
costs of loan), 
Interpretation Bulletins: IT-88R2: Stock dividends. 


Information Circulars: 88-2, para. 26: General anti-avoidance rule — section 245 of 
the Income Tax Act. 


Charities Policies: CPS-009: Holding of property for charities. 


“annuity” includes an amount payable on a periodic basis whether 
payable at intervals longer or shorter than a year and whether paya- 
ble under a contract, will or trust or otherwise; 

Related Provisions: 56(1)(d), 60(a), 212(1)(0) — Annuity payments taxable: 
128.1(10)"excluded right or interest"(f) — Emigration —no deemed disposition of 
right under annuity contract; Canada-U.S. Tax Treaty:Art. X VIII:4 — Meaning of “an- 
nuities” for treaty purposes: Income Tax Conventions Interpretation Act 5 — Meaning 
of “annuity” for treaty purposes. 

Selected Cases [subsec. 248(1)“annuity”]: Rumack v. MNR, [1992] 1 C.T.C. 57 
(FCA); leave to appeal to SCC refused (1992), 143 N.R. 393 (note) (Lottery prize of 
$1,000 per month for life sponsored by charitable association, which funded the prize 
by purchasing annuity from life insurance company was held to be an annuity), 


“appropriate percentage” for a taxation year means the lowest 
percentage referred to in subsection 117(2) that is applicable in de- 
termining tax payable under Part I for the year; 


“assessment” includes a reassessment; 

Related Provisions: 152 — Assessments; 244(14) — Assessment presumed mailed 
on date stated on notice: 244(15) — Assessment deemed made on date of mailing. 
“authorized foreign bank” has the meaning assigned by section 2 
of the Bank Act; 


Related Provisions: 20.2 — Interest deduction; 94.1(2)(t) — Authorized foreign 
bank deemed resident in Canada for foreign investment entity rules; 115(1)(a)(vii) — 
Taxable income earned in Canada; 116(6)(f) — No s. 116 certificate required on dispo- 
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sition of bank’s Canadian banking business property; 126(1.1)— Foreign tax credit: 
142.7 — Conversion of foreign bank affiliate to branch; 181.3(3)(e), (4)(c), 190.13(d), 
190.14(1)(¢) — Capital tax; 212(13.3) — Application of non-resident withholding tax; 
218.2 — Branch interest tax. 


History: The definition “authorized foreign bank” added to s. 248(1) by 2001, c. 17, 
subsec. 188(5), applicable after June 27, 1999. 


‘automobile’? means 


(a) a motor vehicle that is designed or adapted primarily to carry 
individuals on highways and streets and that has a seating capac- 
ity for not more than the driver and 8 passengers, 


but does not include 
(b) an ambulance, 


(b.1) a clearly marked emergency-response vehicle that is used 
in connection with or in the course of an individual’s office or 
employment with a fire department or the police, 


(b.2) a clearly marked emergency medical response vehicle that 
is used, in connection with or in the course of an individual’s 
office or employment with an emergency medical response or 
ambulance service, to carry emergency medical equipment to- 
gether with one or more emergency medical attendants or 
paramedics, 


(c) a motor vehicle acquired primarily for use as a taxi, a bus 
used in a business of transporting passengers or a hearse used in 
the course of a business of arranging or managing funerals, 


(d) except for the purposes of section 6, a motor vehicle ac- 
quired to be sold, rented or leased in the course of carrying on a 
business of selling, renting or leasing motor vehicles or a motor 
vehicle used for the purpose of transporting passengers in the 
course of carrying on a business of arranging or managing funer- 
als, and 


(e) a motor vehicle 


(i) of a type commonly called a van or pick-up truck, or a 
similar vehicle, that has a seating capacity for not more than 
the driver and two passengers and that, in the taxation year in 
which it is acquired or leased, is used primarily for the trans- 
portation of goods or equipment in the course of gaining or 
producing income, 


(ii) of a type commonly called a van or pick-up truck, or a 
similar vehicle, the use of which, in the taxation year in 
which it is acquired or leased, is all or substantially all for the 
transportation of goods, equipment or passengers in the 
course of gaining or producing income, or 


(iii) of a type commonly called a pick-up truck that is used in 
the taxation year in which it is acquired or leased primarily 
for the transportation of goods, equipment or passengers in 
the course of earning or producing income at one or more 
locations in Canada that are 


(A) described, in respect of any of the occupants of the 
vehicle, in subparagraph 6(6)(a)(i) or (ii), and 
(B) at least 30 kilometres outside the nearest point on the 
boundary of the nearest urban area, as defined by the last 
census dictionary published by Statistics Canada before 
the year, that has a population of at least 40,000 individu- 
als as determined in the last census published by Statistics 
Canada before the year. 
Related Provisions: 248(1) — “motor vehicle”, “passenger vehicle”. 
History: Para. (b.2) added to the definition “automobile” in subsec. 248(1) by 2005, c. 
30, subsec. 17(1), applicable to 2005 ef seq. 
Para. (b.1) added to the definition “automobile” in subsec. 248(1) by 2003, c. 15, sub- 
sec, 88(2), applicable to 2003 ef seq. 
Para. (e) of the definition “automobile” amended by the said c. 15, subsec. 88(4), appli- 
cable to taxation years that begin after 2002. The para. formerly read: 
(e) a motor vehicle of a type commonly called a van or pick-up truck or a similar 
vehicle 
(i) that has a seating capacity for not more than the driver and 2 passengers 
and that, in the taxation year in which it is acquired, is used primarily for the 
transportation of goods or equipment in the course of gaining or producing 


income, or 


S. 248(1) bal 


(ii) the use of which, in the taxation year in which it is acquired, is all or 
substantially all for the transportation of goods, equipment or passengers in 
the course of gaining or producing income; 


“Automobile” substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 192(1), applica- 
ble to taxation years and fiscal periods beginning after June 17, 1987 that end after 
1987. That definition formerly read: 


“automobile” means 
(a) a motor vehicle that is designed or adapted primarily to carry individuals 


and their personal luggage and that has a seating capacity for not more than 
the driver and 8 passengers, and 


(b) a motor vehicle that is 
(i) of a type commonly called a station wagon or van or a similar vehicle 
if it is equipped in a reasonably permanent way to carry more than the 


driver and 2 passengers but not more than the driver and 8 passengers, 
or 


(ii) of a type commonly called a van or pick-up truck or a similar vehi- 
cle unless it is designed or adapted to carry not more than the driver and 
2 passengers and is used primarily for the transportation of goods or 
equipment in the course of a business or for the purpose of earning 
income, 
but does not include 

(c) an ambulance, 

(d) a motor vehicle acquired primarily for use as a taxi or in connection with 

funerals, or 


(e) except for the purposes of section 6, a motor vehicle acquired to be sold, 
rented or leased in the course of carrying on a business of selling, renting or 
leasing motor vehicles; 


Selected Cases [subsec. 248(1)“automobile”]: Fox y. R., [2003] 4 C.T.C. 2224 
(TCC) (Pickup truck not “automobile”). 


Interpretation Bulletins: [T-521R: Motor vehicle expenses claimed by self-em- 
ployed individuals; IT-522R: Vehicle, travel and sales expenses of employees. 


“balance-due day” of a taxpayer for a taxation year means, 
y pay y, 


(a) where the taxpayer is a trust, the day that is 90 days after the 
end of the year, 


(b) where the taxpayer is an individual who died after October in 
the year and before May in the following taxation year, the day 
that is 6 months after the day of death, 


(c) in any other case where the taxpayer is an individual, April 
30 in the following taxation year, and 


(d) where the taxpayer is a corporation, 


(i) the day that is three months after the day on which the 
taxation year (in this subparagraph referred to as the “current 
year’) ends, if 
(A) an amount was deducted under section 125 in com- 
puting the corporation’s tax payable under this Part for 
the current year or for its preceding taxation year, 


(B) the corporation is, throughout the current year, a Ca- 

nadian-controlled private corporation, and 

(C) either 
(1) in the case of a corporation that is not associated 
with another corporation in the current year, its taxa- 
ble income for its preceding taxation year (determined 
before taking into consideration the specified future 
tax consequences for that preceding taxation year) 
does not exceed its business limit for that preceding 
taxation year, or 


(II) in the case of a corporation that is associated with 
one or more other corporations in the current year, the 
total of the taxable incomes of the corporation and of 
those other corporations for their last taxation years 
that ended in the last calendar year that ended before 
the end of the current year (determined before taking 
into consideration the specified future tax conse- 
quences for those last taxation years) does not exceed 
the total of the business limits of the corporation and 
of those other corporations for those last taxation 
years, and 

(ii) the day that is two months after the day on which the 

taxation year ends, in any other case; 
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Related Provisions: 87(2)(00.1) — Balance-due day of amalgamated corporation: 
88(1)(e.9) — Balance-due day on windup of corporation; 150(1) — Returns; 
156.1(4) — Payment of balance — individuals who pay instalments; 157(1)(b) — Cor- 
poration to pay balance by balance-due day; 157.1(2) — Deferral of balance-due day in 
January-March 2002; 158 — Payment of balance on assessment; Interpretation Act 
26 — Deadline on weekend or holiday extended to next business day; 256 — Associ- 
ated corporations. 
History: Para. (d) of the definition ‘“balance-due day” in subsec. 248(1) amended by 
2002, c. 9, s. 44, applicable to taxation years that end after 2001. The para. formerly 
read: 

(d) where the taxpayer is a corporation, the day on or before which the corpora- 

tion is required under section 157 to pay the remainder of its tax payable under 

Part I for the year or would be so required if such a remainder were payable; 
The definition “balance-due day” in subsec. 248(1) amended by 1997, c. 25, subsec. 
71\(1), applicable to 1996 er seq. It formerly read: 


“balance-due day” of an individual for a taxation year means 
(a) where the individual is a trust, the day that is 90 days after the end of the 
year, 
(b) where the individual died after October in the year and before May in the 


immediately following taxation year, the day that is 6 months after the day 
of death, and 


(c) in any other case, April 30 in the immediately following taxation year; 


“Balance-due day” added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 192(14), applica- 
ble after 1989. 


Information Circulars: 98-1R: Collection policies. 


“bank” means a bank within the meaning assigned by section 2 of 
the Bank Act or an authorized foreign bank; 


History: The definition “bank” added to s. 248(1) by 2001, c. 17, subsec. 188(5), ap- 
plicable after June 27, 1999, 


“bankrupt” has the meaning assigned by the Bankruptcy and In- 
solvency Act; 


Related Provisions: 80(1)“forgiven amount”B(i) — Debt forgiveness rules do not 
apply when debtor is bankrupt; 128 — Rules on bankruptcy. 


History: The definition “bankrupt” added by 1995, c. 21, subsec. 43(2), applicable to 
taxation years that end after February 21, 1994. 


“benefit under a deferred profit sharing plan” received by a tax- 
payer in a taxation year means the total of all amounts each of 
which is an amount received by the taxpayer in the year from a 
trustee under the plan, minus any amounts deductible under subsec- 
tions 147(11) and (12) in computing the income of the taxpayer for 
the year; 


Related Provisions: 56(1)(i), 147(10) — DPSP benefits taxable. 


“bituminous sands” means sands or other rock materials contain- 
ing naturally occurring hydrocarbons (other than coal) which hydro- 
carbons have 


(a) a viscosity, determined in a prescribed manner, equal to or 
greater than 10,000 centipoise, or 


(b) a density, determined in a prescribed manner, equal to or less 
than 12 degrees API; 


History: The definition “bituminous sands” added to subsec. 248(1) by 1997, c. 25, 
subsec. 71(3), applicable after March 6, 1996, 


Regulations: 1107 (prescribed manner for determining viscosity and density). 


“borrowed money” includes the proceeds to a taxpayer from the 
sale of a post-dated bill drawn by the taxpayer on a bank; 

Related Provisions: 15.1(4), 15.2(4) — Money borrowed for small business devel- 
opment bond or small business bond deemed used for purpose of earning income from 
business or property; 20(1)(c) — Interest on money borrowed for certain purposes is 
deductible; 20(2), (3) — Rules re borrowed money. 


Interpretation Bulletins: IT-121R3: Election to capitalize cost of borrowed money 
(archived); IT-533: Interest deductibility and related issues. 


“business” includes a profession, calling, trade, manufacture or un- 
dertaking of any kind whatever and, except for the purposes of par- 
agraph 18(2)(c), section 54.2, subsection 95(1) and paragraph 
110.6(14)(f), an adventure or concern in the nature of trade but does 
not include an office or employment; 


Related Provisions: 253 — Extended meaning of “carrying on business” in Canada: 
253.1 — Certain limited partners deemed not to carry on business for certain purposes. 
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History: The definition “business” amended by 1995, c. 21, s. 47, applicable to taxa- 
tion years that end after 1994. The definition formerly read: 


“business” includes a profession, calling, trade, manufacture or undertaking of 
any kind whatever and, except for the purposes of paragraph 18(2)(c), section 
54.2 and paragraph 110.6(14)(f), an adventure or concern in the nature of trade 
but does not include an office or employment; 


Selected Cases [subsec. 248(1)“business”]: Dansereau v. R., [2002] 1 C.T.C. 
19 (FCA): rev’g [2000] 1 C.T.C. 2582 (TCC) (““Business” extends to any endeavour 
that occupies time and labour with a view to profit); Synchrosat Ltd. v. R., (2001) 1 
C.T.C, 2159 (TCC) (“Adventure” may occur over long period of time and evolve into 
business); Timmins v. R., [1999] 2 C.T.C. 133 (FCA) (Not necessary for there to be 
predominant profit motive for business to be carried on); Loewen (H.R.) v. MNR, 
[1993] 1 C.T.C, 212 (FCTD) (Acquisition and disposition of SRTC debenture was ad- 
venture in nature of trade); Moloney v. Canada, [1992] 2 C.T.C. 227 (FCA); leave to 
appeal to SCC refused 1993 CarswellNat 2467 (Deduction of business expenses disal- 
lowed; no business actually carried on); Pollock v. Canada, [1990] 1 C.T.C. 196 
(FCTD) (Disposition of shares acquired pursuant to employee stock option plan was 
adventure in nature of trade); London Life Insurance Co. v. Canada, [1990] dee r.c. 
43 (FCA) (Taxpayer entering agency agreement with Bermuda firm “carried on an in- 
surance business in a country other than Canada”. Expenses related to excess computer 
capacity provided to taxpayer’s subsidiary for latter to sell to public were beyond scope 
of insurance business and not deductible); Grohne y. Canada, [1989] 1 C.T.C. 434 
(FCTD) (Director/shareholder and_ president receiving shares pursuant to standby 
agreement not engaged in adventure in nature of trade). 


Adventure in the nature of trade: Synchrosat Ltd. v. R., [2001] 1 C.T.C. 2159 
(TCC) (“Adventure” may occur over long period of time and evolve into business); 
Walton y. R., [1982] C.T.C. 228 (FCTD) (Adventure in nature of trade where city plan- 
ner, having knowledge of real estate opportunities, acquired and disposed of three 
leased dwelling houses); R. v. Lague, Leopold, Inc., [1981] C.T.C. 348 (FCTD) (As- 
signment of contractual rights was disposition of eligible capital property, not adven- 
ture in nature of trade); Bossin v. R., [1976] C.T.C. 358 (FCTD) (Irrespective of nature 
of commodity, where intention is to resell quickly, there is an adventure in nature of 
trade); MNR vy. Freud, [1968] C.T.C. 438 (SCC) (Expenses of unsuccessfully promot- 
ing sports car prototype deductible expenses of adventure in nature of trade); MNR vy. 
Eldridge, [1964] C.T.C. 545 (Exch.) (Income from illegal business taxable). 


interpretation Bulletins: IT-153R3: Land developers — subdivision and develop- 
ment costs and carrying charges on land; IT-206R: Separate businesses: IT-218R: 
Profit, capital gains and losses from the sale of real estate. including farmland and in- 
herited land and conversion of real estate from capital property to inventory and vice 
versa; IT-371: Rental property — meaning of “principal business”; IT-459: Adventure 
or concern in the nature of trade. 


Forms: RC4100: Employee or Self-Employed?. 


“business limit” of a corporation for a taxation year means the 
amount determined under section 125 to be its business limit for the 
year; 

Related Provisions: 125(2)-(5.1) — Determination of business limit. 


History: The definition “business limit” added to subsec. 248(1) by 1997, c. 25, sub- 
sec. 71(3), applicable after May 23, 1985. 


“business number” means the number (other than a Social Insur- 
ance Number) used by the Minister to identify 


(a) a corporation or partnership, or 


(b) any other association or taxpayer that carries on a business or 
1s required by this Act to deduct or withhold an amount from an 


amount paid or credited or deemed to be paid or credited under 
this Act 


and of which the Minister has notified the corporation, partnership, 
association or taxpayer; 


History: The definition “business number” amended by 1998, c. 19, subsec. 239(6), in 
force on June 18, 1998. 


Registered Charities Newsletters: 14 (Business Number and donation receipts); 
IS (registered charities as internal divisions of other charities). 


Forms: RC2: The business number and your CRA accounts [guide]. 


“Canadian banking business” means the business carried on by 
an authorized foreign bank through a permanent establishment (as 
defined by regulation) in Canada, other than business conducted 
through a representative office registered or required to be regis- 
tered under section 509 of the Bank Act: 

Related Provisions: 116(6)(f) — No s. 116 certificate required on disposition of 
property of Canadian banking business. 

History: The definition “Canadian banking business” added to s. 248(1) by 2001, c. 
17, subsec. 188(5), applicable after June 27, 1999, 


Regulations: Reg. 8201 (meaning of “permanent establishment”). 
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“Canadian-controlled private corporation” has the meaning as- 
signed by subsection 125(7); 


Related Provisions: 248(1) — “Small business corporation’. 
1.T. Application Rules: 50(1) (status for 1972 taxation year). 
Interpretation Bulletins: IT-458R2: Canadian-controlled private corporations. 


“Canadian corporation” has the meaning assigned by subsection 
89(1); 


“Canadian development expense” has the meaning assigned by 
subsection 66.2(5); 


“Canadian exploration and development expenses” has the 


meaning assigned by subsection 66(15); 


“Canadian exploration expense” has the meaning assigned by 
subsection 66.1(6); 


“Canadian field processing” otherwise 


prescribed, 


means, except as 


(a) the processing in Canada of raw natural gas at a field separa- 
tion and dehydration facility, 


(b) the processing in Canada of raw natural gas at a natural gas 
processing plant to any stage that is not beyond the stage of nat- 
ural gas that is acceptable to a common carrier of natural gas, 


(c) the processing in Canada of hydrogen sulphide derived from 
raw natural gas to any stage that is not beyond the marketable 
sulphur stage, 


(d) the processing in Canada of natural gas liquids, at a natural 
gas processing plant where the input is raw natural gas derived 
from a natural accumulation of natural gas, to any stage that is 
not beyond the marketable liquefied petroleum stage or its 
equivalent, 
(e) the processing in Canada of crude oil (other than heavy crude 
oil recovered from an oil or gas well or a tar sands deposit) re- 
covered from a natural accumulation of petroleum to any stage 
that is not beyond the crude oil stage or its equivalent, and 
(f) prescribed activities 

and, for the purposes of paragraphs (b) to (d), 
(g) gas is not considered to cease to be raw natural gas solely 
because of its processing at a field separation and dehydration 
facility until it is received by a common carrier of natural gas, 
and 
(h) where all or part of a natural gas processing plant is devoted 
primarily to the recovery of ethane, the plant, or the part of the 
plant, as the case may be, is considered not to be a natural gas 
processing plant; 

History: Para. (g) of the definition “Canadian field processing” in subsec. 248(1) 

amended by 1998, c. 19, subsec. 239(2), applicable after 1996. Para. (g) formerly read: 
(g) gas is not considered to cease to be raw natural gas solely because of its 
processing at a field separation and dehydration facility, and 


The definition “Canadian field processing” added to subsec. 248(1) by 1997, c. 25, 
subsec. 71(3), applicable after 1996. 


“Canadian oil and gas property expense” has the meaning as- 
signed by subsection 66.4(5); 


“Canadian partnership” has the meaning assigned by section 102; 
Related Provisions: 80(1) — “Eligible Canadian partnership”. 
IT-123R6: Transactions involving 


Interpretation Bulletins: eligible capital 


property. 


“Canadian resource property” has the meaning assigned by sub- 
section 66(15); 


“capital dividend” has the meaning assigned by section 83; 


“capital gain” for a taxation year from the disposition of any pro- 
perty has the meaning assigned by section 39; 

“capital interest” of a taxpayer in a trust has the meaning assigned 
by subsection 108(1); 
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“capital loss’? for a taxation year from the disposition of any pro- 
perty has the meaning assigned by section 39; 


“capital property” has the meaning assigned by section 54; 


“cash method” has the meaning assigned by subsection 28(1); 


History: “Cash method” enacted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 192(14), 
applicable after 1988. 


Selected Cases [subsec. 248(1)“cash method”]: Dansereau y. R., [2002] 1 
C.T.C. 19 (FCA); rev’g [2000] 1 C.T.C. 2582 (TCC) (Cash basis cannot be denied 
simply because business is complicated). 


“cemetery care trust” has the meaning assigned by subsection 
148.1(1); : 
Related Provisions: 248(1)‘“disposition’(f)(vi) — Rollover from one trust to 
another. 

History: The definition “cemetery care trust” added to subsec. 248(1) by 1998, c. 19, 
subsec. 239(6), applicable after 1992. 

Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


“common-law partner’, with respect to a taxpayer at any time, 
means a person who cohabits at that time in a conjugal relationship 
with the taxpayer and 


(a) has so cohabited with the taxpayer for a continuous period of 
at least one year, or 


(b) would be the parent of a child of whom the taxpayer is a 
parent, if this Act were read without reference to paragraphs 
252(1)(c) and (e) and subparagraph 252(2)(a)(iii), 


and, for the purposes of this definition, where at any time the tax- 
payer and the person cohabit in a conjugal relationship, they are, at 
any particular time after that time, deemed to be cohabiting in a 
conjugal relationship unless they were not cohabiting at the particu- 
lar time for a period of at least 90 days that includes the particular 
time because of a breakdown of their conjugal relationship; 


. Proposed Amendment — 248(1)“common-law 
_ partner” 


“common-law partner”, with respect to a taxpayer at any time, 

means a person who cohabits at that time in a conjugal relation- 

ship with the taxpayer and — _ 
(a) has so cohabited throughout the 12-month period that ends 
at that time, or . 
(b) would be the paren ild of whom the taxpayer is a 
parent, if this Act were read without reference to paragraphs 
252(1)(c) and (e) and subparagraph 252(2)(a)(ili), 


and, for the purpose of this definition, where at any time the tax- 
payer and the person cohabit in a conjugal relationship, they are, 
at any particular time after that time, deemed to be cohabiting in a 
conjugal relationship unless they were living separate and apart at 
the particular time for a period of at least 90 days that includes the 
particular time because of a breakdown of their conjugal 
relationship; — 


Ap ition: The July 18, 2005 draft legislation (Part 2— technical), subsec. 
185(1), will amend the definition “common-law partner” in subsec. 248(1) to read as 
above, applicable in determining whether a person is, for 2001 ef seqg., a common- 
law partner of a taxpayer, except the amendment does not apply to so determine 
whether a person is a common-law partner of a taxpayer for a taxation year to which 
a valid election, made under s. 144 of the Modernization of Benefits and Obligations 
Act, applied before February 27, 2004. However, after February 26, 2004, no such 
election may be made to affect a current or subsequent taxation year. 


Technical Notes: An individual becomes the common-law partner of another 
individual once they have cohabited in a conjugal relationship for at least one year. 
Paragraph (a) of the definition “common-law partner” in subsection 248(1) is 
amended, effective for the 2001 and subsequent taxation years, to clarify that, for an 
individual to be considered the common-law partner of another person at a particular 
time, the individual and that other person need to have cohabited in a conjugal rela- 
tionship throughout the twelve-month period that ends at that particular time. 
History: The definition “common-law partner” added to subsec. 248(1) by 2000, c. 12 
subsec. 139(2), applicable to 2001 er seg., in force July 31, 2000. 


Ss. 144 to 146 of 2000, c. 12 provide the following transitional rules: 


144. Where a taxpayer and a person who would have been the taxpayer's com- 
mon-law partner in the 1998, 1999 or 2000 taxation year, if sections 130 to 142 
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applied to the applicable year, jointly elect in respect of that year by notifying 
the Minister of National Revenue in prescribed manner on or before their filing 
due date for the year in which this Act receives royal assent, those sections apply 
to the taxpayer and the person in respect of the applicable taxation year and sub- 
sequent taxation years. 


145. Where, but for the application of sections 130 to 142, paragraphs 56(1)(b) 
and 60(b) of the Income Tax Act would not apply to amounts paid and received 
pursuant to an order or a written agreement made before the coming into force of 
this section, those paragraphs do not apply unless the payor:and the recipient of 
the amounts jointly elect to have those paragraphs apply to those amounts for the 
2001 and following taxation years by notifying the Minister of National Revenue 
in prescribed manner on or before their filing due date for the year in which this 
Act receives royal assent. 


146. Despite subsections 152(4) to (5) of the Income Tax Act, the Minister of 
National Revenue may make any assessment or reassessment and additional as- 
sessment of tax, interest and penalties and may make any determinations and 
redeterminations that are necessary to give effect to section 144 for any taxation 
year. 

Interpretation Bulletins: IT-495R3: Child care expenses. 

Registered Pension Plans Technical Manual: §1.11 (common-law partner); 

$1.38 (spouse). 


“common-law partnership” means the relationship between two 
persons who are common-law partners of each other; 


History: The definition “common-law partnership” added to subsec. 248(1) by 2000, 
c. 12, subsec. 139(2), applicable to 2001 er seg., in force July 31, 2000. 


“common share” means a share the holder of which is not pre- 
cluded on the reduction or redemption of the capital stock from par- 
ticipating in the assets of the corporation beyond the amount paid 
up on that share plus a fixed premium and a defined rate of 
dividend; 

Related Provisions: 248(1) — “Preferred share”. 


Interpretation Bulletins: IT-116R3: Rights to buy additional shares. 


“controlled foreign affiliate” has the meaning assigned by subsec- 
tion 95(1); 


Proposed Amendment — 248(1)“controlled foreign 


- affiliate” 


“controlled foreign affiliate” h s, except as expressly otherwise - 
provided in this Act, the meaning assigned by subsection 95(1); 

Application: The July 18, 2005 draft legislation (Par —NRTs and FIEs), subsec. 
44(2). will amend the definition “controlled foreign affiliate” in subsec. 248(1) to 


read as above, applicable to taxation years that begin after 2002. 


” is defined to he 


Technical Notes: The expression “controlled foreign affiliate’ 
the meaning assigned by subsection 95(1). oe 


This definition is amended so that it applies ‘except as expressly otherwise provided : 
in the Act. See, for example, the definition “controlled foreign affiliate” in subsection 
17015). . rrr _ = 


Related Provisions: 17(15)“controlled foreign affiliate” — Definition applicable to 
loan by corporation to non-resident: 94(3)(a)(x) [proposed] — Application to trust 
deemed resident in Canada: 94.1(2)(h) — Where entity deemed to be CFA and thus 
excluded from foreign investment entity rules. 


History: The definition “controlled foreign affiliate” added to subsec. 248(1) by 1997, 
c. 25, subsec. 71(3), applicable after 1995, 


“corporation” includes an incorporated company; 


Related Provisions: 227.1 — Liability of directors; 236 — Execution of documents 
by corporations; 242 — Officers, directors and agents guilty of corporation’s offences: 
Interpretation Act 21(1)— Powers vested in corporation; Interpretation Act 35(1) — 
Corporation does not include partnership that is separate legal entity, 


Interpretation Bulletins: IT-343R: Meaning of the term “corporation” [for purposes 
of the definition of “foreign affiliate”]; IT-432R2: Benefits conferred on shareholders. 


I.T. Technical News: 20 (Delaware Revised Uniform Partnership Act); 25 (partner- 
ship issues); 34 (Delaware Revised Uniform Partnership Act). 


“corporation incorporated in Canada” includes a corporation in- 
corporated in any part of Canada before or after it became part of 
Canada; 


Related Provisions: 250(5.1) — Corporation continued outside Canada deemed in- 
corporated in new jurisdiction. 


Income Tax Act 


“cost amount” to a taxpayer of any property at any time means, 
except as expressly otherwise provided in this Act, 


(a) where the property was depreciable property of the taxpayer 
of a prescribed class, the amount that would be that proportion 
of the undepreciated capital cost to the taxpayer of property of 
that class at that time that the capital cost to the taxpayer of the 
property is of the capital cost to the taxpayer of all property of 
that class that had not been disposed of by the taxpayer before 
that time if subsection 13(7) were read without reference to par- 
agraph 13(7)(e) and if 


(i) paragraph 13(7)(b) were read as follows: 


“(b) where a taxpayer, having acquired property for 
some other purpose, has commenced at a later time to 
use it for the purpose of gaining or producing income, 
the taxpayer shall be deemed to have acquired it at that 
later time at a capital cost to the taxpayer equal to the 
fair market value of the property at that later time;”, and 


(ii) subparagraph 13(7)(d)(i) were read as follows: 


“(i) if the use regularly made by the taxpayer of the pro- 
perty for the purpose of gaining or producing income 
has increased, the taxpayer shall be deemed to have ac- 
quired at that time depreciable property of that class at a 
capital cost equal to the proportion of its fair market 
value at that time that the amount of the increase in the 
use regularly made by the taxpayer of the property for 
that purpose is of the whole of the use regularly made of 
the property, and” 


(b) where the property was capital property (other than deprecia- 
ble property) of the taxpayer, its adjusted cost base to the tax- 
payer at that time, 


(c) where the property was property described in an inventory of 
the taxpayer, its value at that time as determined for the purpose 
of computing the taxpayer’s income, 


(c.1) where the taxpayer was a financial institution in its taxation 
year that includes that time and the property was a mark-to-mar- 
ket property for the year, the cost to the taxpayer of the property, 
Proposed Addition — 248(1)“cost amount"(c.2) 

__ (¢.2) where the cost at that time to the taxpayer of the property 
_ IS determined under subsection” 94.2(13), the cost ‘s 
_ determined, ti 
Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), subsec. 
44(3), will add para. (c.2) to the definition “co amount” in subsec. 248(1), applica- 


ble to taxation years that begin after 2002. 

Technical Notes: This definition is used throughout the Act, particularly in provi- 
sions relating to the transfer of Properties to and from corporations, trusts and 
partnerships. rr :  . 
New paragraph (c.2) of the definition provides that, where a cos 
taxpayer is determined as of any time under new subsection 94.2(13). that cost is also 
the “cost amount’, under subsection 248(1), of the property to the taxpayer at that 
time. ; _ ee 


(d) where the property was eligible capital property of the tax- 
payer in respect of a business, 4/3 of the amount that would, but 
for subsection 14(3), be determined by the formula 

B 


Ax= 
(@ 


where 


A is the cumulative eligible capital of the taxpayer in respect of 
the business at that time, 


B is the fair market value at that time of the property, and 


C is the fair market value at that time of all the eligible capital 
Property of the taxpayer in respect of the business, 


(d.1) where the property was a loan or lending asset (other than 
a net income stabilization account or a property in respect of 
which paragraph (b), (c), (c.1) or (d.2) applies), the amortized 
cost of the property to the taxpayer at that time, 
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(d.2) where the taxpayer was a financial institution in its taxa- 
tion year that includes that time and the property was a specified 
debt obligation (other than a mark-to-market property for the 
year), the tax basis of the property to the taxpayer at that time, 


(e) where the property was a right of the taxpayer to receive an 
amount, other than property that is 


(1) a debt the amount of which was deducted under paragraph 
20(1)(p) in computing the taxpayer’s income for a taxation 
year that ended before that time, 


(ii) a net income stabilization account, 


(iii) a right in respect of which paragraph (b), (c), (c.1), (d.1) 
or (d.2) applies, or 


(iv) a right to receive production (as defined in subsection 
18.1(1)) to which a matchable expenditure (as defined in sub- 
section 18.1(1)) relates, 


the amount the taxpayer has a right to receive, 


(e.1) where the property was a policy loan (within the meaning 
assigned by subsection 138(12)) of an insurer, nil, 


(e.2) where the property is an interest of a beneficiary under a 
qualifying environmental trust, nil, and 


(f) in any other case, the cost to the taxpayer of the property as 
determined for the purpose of computing the taxpayer’s income, 
except to the extent that that cost has been deducted in comput- 
ing the taxpayer’s income for any taxation year ending before 
that time; 


and, for the purposes of this definition, “financial institution”, 
“mark-to-market property” and “specified debt obligation” have the 
meanings assigned by subsection 142.2(1), and “tax basis” has the 
meaning assigned by subsection 142.4(1); 


Related Provisions: 13(7) — Rule affecting capital cost of depreciable property; 
13(33) — Consideration given for depreciable capital; 52(3) — Cost of stock dividend; 
53 — Adjusted cost base — adjustments: 70(14) — Order of disposal of depreciable 
property. on death; 86.1(3)— Cost amount adjustments on foreign spin-off; 
93(1.4)(b) — Cost amount of share of foreign affiliate; 108(1)— Meaning of “cost 
amount” of capital interest in a trust; 206(1)‘cost amount” — Meaning: of “cost 
amount” of capital interest in a trust that is foreign property; 248(25.3) — Deemed cost 
of trust units. 


History: Subpara. (e)(iv) added to the definition “cost amount” by 1998, c. 19, subsec. 
239(3), applicable after November 17, 1996. 


Para. (e.2) of the definition “cost amount” in subsec. 248(1) amended by the said c. 19, 
subsec. 66(2), applicable after 1995. Para. (e.2) formerly read: 


(e.2) where the property is an interest of a beneficiary under a mining reclama- 
tion trust, nil, and 


Para. (c.1) added to the definition “cost amount” by 1995, c. 21, subsec. 59(3), applica- 
ble to taxation years that begin after October 1994. 


Paras. (d.1) and (d.2) added to the definition “cost amount” and para. (e) amended by 
1995, c. 21, subsec. 59(4), applicable to the determination of cost amount at a time 
after February 22, 1994. Para. (e) formerly read: 


(e) where the property was a debt owing to the taxpayer (other than the amount 
in respect of such property that was deducted under paragraph 20(1)(p) in com- 
puting the taxpayer’s income for a taxation year ending before that time or of a 
net income stabilization account) or any other right of the taxpayer to receive an 
amount (other than a right to receive an amount in respect of a net income stabi- 
lization account), the amortized cost of the property to the taxpayer at that time 
or, where the property does not have an amortized cost to the taxpayer, the 
amount of the debt or right that was outstanding at that time, 


The closing words added to the definition “cost amount” by 1995, c. 21, subsec. 59(5), 
applicable to the determination of cost amount at a time after February 22, 1994. 
Para. (e.2) added to the definition “‘cost amount” by 1995, c. 3, subsec, 52(3), applica- 
ble after 1993. 
Paras. (d) and (e) of “cost amount” amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 139(2), para. (d) applicable (by subsec. 139(11), as amended by 1994, ¢. 21, s. 
138) 
(a) in the case of a corporation, to taxation years of the corporation beginning after 
June 1988, and 


(b) in any other case, to fiscal periods commencing after 1987, 
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except that, in its application before July 14, 1990, para. (d) shall be read as follows: 
(d) where the property was eligible capital property in respect of a business, 4/3 of 
the amount that would, but for subsection 14(3), be the cumu/ative eligible capi- 
tal of the taxpayer in respect of the business, at that time, 

and para. (e) applicable to 1991 er seq. Paras. (d) and (e) formerly read: 


(d) where the property was eligible capital property of the taxpayer in respect of 
a business, the amount that would, but for subsection 14(3), be that proportion of 
the cumulative eligible capital of the taxpayer in respect of the business at that 
time that 


(i) the fair market value at that time of the property 

is of: 
(ii) the fair market value at that time of all of the eligible capital property of 
the taxpayer in respect of the business, 


(e) where the property was a debt owing to the taxpayer (other than the amount 
in respect of that property that was deducted under paragraph 20(1)(p) in com- 
puting the taxpayer’s income for a taxation year ending before that time) or any 
other right of the taxpayer to receive an amount, the amortized cost of the pro- 
perty to the taxpayer at that time or, where the property does not have an amor- 
tized cost to the taxpayer, the amount of the debt or right that was outstanding at 
that time, 


Paras. (a), (d) of “cost amount” substituted by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 
192(2), (3), para. (a) applicable after May 22, 1985; para. (d) applicable after 1987 
except that before July 14, 1990 the para. shall be read as follows: 
(d) where the property was eligible capital property of the taxpayer in respect of 
a business, the amount that would, but for subsection 14(3), be the cumulative 
eligible capital of the taxpayer in respect of the business at that time, 
Paras. (a), (d) formerly read: 


(a) where the property was depreciable property of the taxpayer of a prescribed 
class; that proportion of the undepreciated capital cost to the taxpayer of property 
of that class at that time that the capital cost to the taxpayer of the property is of 
the capital cost to the taxpayer of all property of that class, 


(d) where the property was eligible capital property of the taxpayer in respect of 
a business, the cumulative eligible capital of the taxpayer in respect of the busi- 
ness at that time, 


Selected Cases [subsec. 248(1)“cost amount”’]: Canada y. Dresden Farm 
Equipment Ltd., [1989] 1 C.T.C. 99 (FCA) (No inventory deduction for dealer/agent 
selling goods he did not own because there was no cost amount). 


I.T. Application Rules: 18 (property acquired before 1972). 


Interpretation Bulletins: IT-142R3: Settlement of debts on the winding-up of a 
corporation; IT-220R2: CCA — Proceeds of disposition of depreciable property; IT- 
291R3;: Transfer of property to a corporation under subsection 85(1); IT-457R: Election 
by professionals to exclude work in progress from income; IT-471R: Merger of part- 
nerships; IT-488R2: Winding-up. of 90%-owned taxable Canadian corporation 
(archived); IT-528: Transfers of funds between registered plans. 


“credit union” has the meaning assigned by subsection 137(6); 


“cumulative eligible capital” has the meaning assigned by subsec- 
tion 14(5); 


“death benefit’? means the total of all amounts received by a tax- 
payer in a taxation year on or after the death of an employee in 
recognition of the employee’s service in an office or employment 
minus 


(a) where the taxpayer is the only person who has received such 
an amount and who is a surviving spouse or common-law part- 
ner of the employee (which person is, in this definition, referred 
to as the “surviving spouse or common-law partner’), the lesser 
of 


(i) the total of all amounts so received by the taxpayer in the 
year, and 


(ii) the amount, if any, by which $10,000"exceeds the total of 
all amounts received by the taxpayer in preceding taxation 
years on or after the death of the employee in recognition of 
the employee’s service in an office or employment, or 


(b) where the taxpayer is not the surviving spouse or common- 
law partner of the employee, the lesser of 


(i) the total of all amounts so received by the taxpayer in the 
year, and 
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(ii) that proportion of 
(A) the amount, if any, by which $10,000* exceeds the 
total of all amounts received by the surviving spouse or 
common-law partner of the employee at any time on or 
after the death of the employee in recognition of the em- 
ployee’s service in an office or employment 

that 
(B) the amount described in subparagraph (i) 

is of 
(C) the total of all amounts received by all taxpayers other 
than the surviving spouse or common-law partner of the 
employee at any time on or after the death of the em- 
ployee in recognition of the employee’s service in an of- 
fice or employment; 

Related Provisions: 56(1)(a)(iii) — Death benefit included in income; 104(28) — 


Death benefit flowed through trust; 128.1(10)“excluded right or interest’(h) — Emigra- 
tion — no deemed disposition of right to death benefit. 


History: The definition “death benefit” in subsec. 248(1) amended by 2000, c. 12, 
Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner’, applicable to 
2001 et seq., in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)*common-law partner”. 

That portion of para. (a) of “death benefit” preceding subpara. (i) amended by 1994, c. 
7, Sch. VIII (1993, c. 24), subsec. 139(3), applicable to 1993 et seg. That portion for- 
merly read: 

(a) where the taxpayer is the surviving spouse of the employee, the lesser of 


Interpretation Bulletins: IT-508R: Death benefits. 


“deferred amount’ at the end of a taxation year under a salary 
deferral arrangement in respect of a taxpayer means 


(a) in the case of a trust governed by the arrangement, any 
amount that a person has a right under the arrangement at the 
end of the year to receive after the end of the year where the 
amount has been received, is receivable or may at any time be- 
come receivable by the trust as, on account or in lieu of salary or 
wages of the taxpayer for services rendered in the year or a pre- 
ceding taxation year, and 
(b) in any other case, any amount that a person has a right under 
the arrangement at the end of the year to receive after the end of 
the year, 
and, for the purposes of this definition, a right under the arrange- 
ment shall include a right that is subject to one or more conditions 


unless there is a substantial risk that any one of those conditions 
will not be satisfied; 


“deferred profit sharing plan” has the meaning assigned by sub- 
section 147(1); 


“depreciable property” has the meaning assigned by subsection 
13(21); 
Related Provisions: See under 13(21)“depreciable property”. 


Selected Cases [subsec. 248(1)“depreciable property”): Gordon vy. Canada, 
OOS) 2. Cir ©2185 (eG) (Uncompleted film held to be “depreciable property”. 
Terminal loss allowed). 


I.T. Application Rules: 18, 20 (property acquired before 1972), 
“designated insurance property” has the meaning assigned by 
subsection 138(12); 


History: The definition “designated insurance property” added to subsec. 248(1) by 
1997, c. 25, subsec. 71(3), applicable to 1997 er seq. 


“designated surplus” — [Repealed under former Act] 
“disposition” of any property, except as expressly otherwise pro- 
vided, includes 


(a) any transaction or event entitling a taxpayer to proceeds of 
disposition of the property, 


(b) any transaction or event by which, 


(1) where the property is a share, bond, debenture, note, cer- 
tificate, mortgage, agreement of sale or similar property, or 


“Not indexed for inflation. 
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an interest in it, the property is redeemed in whole or in part 
or is cancelled, 


Un , fa property includes any 
transaction or event by which, whe 2 property is a share, bond, debenture, note, 
certificate, mortgage, agreement of sale or similar property, or an interest in it, the 


Property “is redeemed in 


The defin ion “disposition” in subsection 248(1) is ar 


First, subparagraph (b)(i) of the defini 


orid, de- 


ich, where th property is a share, b« 
or an 


agreement of sale or similar property, 
ole or in part redeemed, acquired or ¢ 
a dispositio 
wed ts 


by which the property is acqu 


In connection wi ee 


(i) where the property is a debt or any other right to receive 
an amount, the debt or other right is settled or cancelled, 


(iil) where the property is a share, the share is converted be- 
cause of an amalgamation or merger, 


(iv) where the property is an option to acquire or dispose of 
property, the option expires, and 


(v) a trust, that can reasonably be considered to act as agent 
for all the beneficiaries under the trust with respect to all 
dealings with all of the trust’s property (unless the trust is 
described in any of paragraphs (a) to (e.1) of the definition 
“trust” in subsection 108(1)), ceases to act as agent for a ben- 
eficiary under the trust with respect to any dealing with any 
of the trust’s property, 


(c) any transfer of the property to a trust or, where the property 
1S property of a trust, any transfer of the property to any benefi- 
Clary under the trust, except as provided by paragraph (f) or (k), 
and 


(d) where the property is, or is part of, a taxpayer’s capital inter- 
est in a trust, except as provided by paragraph (h) or (i), a pay- 
ment made after 1999 to the taxpayer from the trust that can 
reasonably be considered to have been made because of the tax- 
payer’s capital interest in the trust, 
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but does not include 


(e) any transfer of the property as a consequence of which there 
is no change in the beneficial ownership of the property, except 


where the transfer is 


(i) from a person or a partnership to a trust for the benefit of 


the person or the partnership, 


(11) from a trust to a beneficiary under the trust, or 


(111) from one trust maintained for the benefit of one or more 
beneficiaries under the trust to another trust maintained for 


the benefit of the same beneficiaries, 


(f) any transfer of the property as a consequence of which there 
is no change in the beneficial ownership of the property, where 


(i) the transferor and the transferee are trusts, 


(11) the transfer is not by a trust resident in Canada to a non- 


resident trust, 


Proposed Amendment——sss—™ 
248(1)“disposition”(f)(i), (iif) 


(i) the transferor and the transferee are trusts that are, at the 


time of the transfer, resident in Canada, 


Gi) [Repealed] _ 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
185(4), will replace subparas. (f)(i) and (i) of the definition “disposition” in subsec. 


248(1) with subpara. (f)(i), applicable to transfers that occur after February 27, 2004. _ 
Technical Notes: Third, the definition “disposition” in subsection 248(1) is also _ 


amended by restricting the circumstances in which a transfer of property between 


trusts will not be treated as a disposition. In particular, paragraph (f) of the definition _ 


is amended so that a transfer of property from a trust to another trust will avoid, 
under that paragraph, characterization as a disposition only if both trusts are, at the 
time of the transfer, resident in Canada. 


(iii) the transferee does not receive the property in satisfac- 
tion of the transferee’s right as a beneficiary under the trans- 
feror trust, 


(iv) the transferee held no property immediately before the 
transfer (other than property the cost of which is not in- 
cluded, for the purposes of this Act, in computing a balance 
of undeducted outlays, expenses or other amounts in respect 
of the transferee), 


(v) the transferee does not file a written election with the 
Minister on or before the filing-due date for its taxation year 
in which the transfer is made (or on such later date as is ac- 
ceptable to the Minister) that this paragraph not apply, 


(vi) if the transferor is an amateur athlete trust, a cemetery 
care trust, an employee trust, an inter vivos trust deemed by 
subsection 143(1) to exist in respect of a congregation that is 
a constituent part of a religious organization, a related segre- 
gated fund trust (in this paragraph having the meaning as- 
signed by section 138.1), a trust described in paragraph 
149(1)(0.4) or a trust governed by an eligible funeral ar- 
rangement, an employees profit sharing plan, a registered ed- 
ucation savings plan or a registered supplementary unem- 
ployment benefit plan, the transferee is the same type of 
trust, and 


(vii) the transfer results, or is part of a series of transactions 
or events that results, in the transferor ceasing to exist and, 
immediately before the time of the transfer or the beginning 
of that series, as the case may be, the transferee never held 
any property or held only property having a nominal value, 
(g) [Repealed] 
(h) where the property is part of a capital interest of a taxpayer 
in a trust (other than a personal trust or a trust prescribed for the 
purpose of subsection 107(2)) that is described by reference to 
units issued by the trust, a payment after 1999 from the trust in 
respect of the capital interest, where the number of units in the 
trust that are owned by the taxpayer is not reduced because of 
the payment, 
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(i) where the property is a taxpayer’s capital interest in a trust, a 
payment to the taxpayer after 1999 in respect of the capital inter- 
est to the extent that the payment 


(i) is out of the income of the trust (determined without refer- 
ence to subsection 104(6)) for a taxation year or out of the 
capital gains of the trust for the year, if the payment was 
made in the year or the right to the payment was acquired by 
the taxpayer in the year, or 


(ii) is in respect of an amount designated in respect of the 
taxpayer by the trust under subsection 104(20), 


Proposed Amendment — 248(1)“disposition (i) 


Letter from Dept. of Finance, March 7, 2003: See under 132.11(4). 


(j) any transfer of the property for the purpose only of securing a 
debt or a loan, or any transfer by a creditor for the purpose only 
of returning property that had been used as security for a debt or 
a loan, 


(k) any transfer of the property to a trust as a consequence of 
which there is no change in the beneficial ownership of the pro- 
perty, where the main purpose of the transfer is 


(i) to effect payment under a debt or loan, 


(ii) to provide assurance that an absolute or contingent obli- 
gation of the transferor will be satisfied, or 


(iii) to facilitate either the provision of compensation or the 
enforcement of a penalty, in the event that an absolute or 
contingent obligation of the transferor is not satisfied, 


(1) any issue of a bond, debenture, note, certificate, mortgage or 
hypothecary claim, and 


(m) any issue by a corporation of a share of its capital stock, or 
any other transaction that, but for this paragraph, would be a dis- 
position by a corporation of a share of its capital stock; 


Proposed Addition — 248(1)“disposition”(n) 


(n) a redemption, an acquisition or a cancellation of a share or 

of a right to acquire a share (which share or which right, as the 

case may be, is referred to in this paragraph as the “security”? 

of the capital stock of a corporation (referred to in this para- 

graph as the “issuing corporation”) held by another corporation 

(referred to in this paragraph as the “disposing corporation”) if 
(i) the redemption, acquisition or cancellation occurs as 
part of a merger or combination of two or more corpora- 
tions (including the issuing corporation and the disposing 
corporation) to form one corporate entity (referred to in this 
paragraph as the “new corporation”), 


_ Gi) the merger or combination is 


(A) an amalgamation (within the meaning assigned by 
subsection 87(1)) to. which subsection 87(11) does not 
apply, 
(B) an amalgamation (within the meaning assigned by 
subsection 87(1)) to which subsection 87(11) applies, if 
the issuing corporation and the disposing corporation 
are described by subsection 87(11) as the parent and the 
subsidiary, respectively, or 


(C) a foreign merger (within the meaning assigned by 
subsection 87(8.1)), and 


(iii) either 
(A) the disposing corporation receives no consideration 
for the security, or 


(B) in the case of a foreign merger (within the meaning 

assigned by subsection 87(8.1)), the disposing corpora- 
tion receives no consideration for the security other than 
property that was, immediately before the foreign 
merger, owned by the issuing corporation and that, on 
the foreign merger, becomes property of the new 
corporation; 


S. 248(1) dis 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
185(5), will add para. (n) to the definition “disposition” in subsec. 248(1), applicable 
on the same basis as the amendment to subpara. (b)(i) above. 


Technical Notes: Second, paragraph (n) is added to the definition. New paragraph — 


(n) provides that a redemption, an acquisition or a cancellation of a share, or of a 
right to be issued a share, (which share or which right, as the case may be. is referred 
to as the “security”’) of the capital stock of a corporation (the “issuing corporation”) 
held by another corporation (the “disposing corporation”) is considered not to be a 
“disposition” in the case where 


* the redemption, acquisition or cancellation occurs as part of a merger or combi- 
nation of two or more corporations (including the issuing corporation and the 
disposing corporation) to form one corporate entity (referred to as the “new 
corporation”), - _ 


° the merger or combination is 


— an amalgamation (within the meaning assigned by subsection 87(1)) to 
which subsection 87(11) does not apply, a 


-— an amalgamation (within the meaning assigned by subsection 87(1)) to 
which subsection 87(11) applies, if the issuing corporation and the disposing 
corporation are described by subsection 87(11) as the parent and the subsidi- 
ary, respectively, or ae - : 


* a foreign merger (within the meaning assigned by subsection 87(8.1)). and 


° either 


— the disposing corporation receives no consideration for the security, or 


—— in the case of a foreign merger (within the meaning assigned by subsection 
87(8.1)), the disposing corporation receives no consideration for the security 
other than property that was, immediately before the foreign merger, owned 
by the issuing corporation and that, on the foreign merger, becomes property 
of the new corporation. 


In connection with redemptions, acquisitions and cancellations that occur before De- 
cember 24, 1998. see the commentary to new subsection 248(1.1). 


Letter from Depi. of Finance, April 12. 2002: 
Dear [xxx] _ 


1 am writing in reply to your faxed letter dated January 23, 2002 to Mr. Wally Con- 
way in which you expressed concerns about the provisions in the Income Tax Act 
(the “Act”) relating to the cancellation of shares of a predecessor corporation on an 
“amalgamation” (within the meaning of subsection 87(1) of the Act) or ona “foreign 
merger’ (within the meaning of subsection 87(8.1)). 


In your letter. you give the following example ofa foreign merger: 


1. A corporation (*Canco”) resident in Canada owns all of the outstanding shares of _ 


a non-resident corporation (“Holdco”), oe 2 


i 


Holdco owns all of the outstanding shares of another non-resident corporation 
(Parentco’). : 


3. Parentco owns all of the outstanding shares of another non-resident corporation 
(“Subco”). - 


4. Under the foreign corporate law, Subco is merged into Parentco. 


In your letter, you note that you would expect that the relevant foreign law would 
generally deem the shares of Subco held by Parentco to be cancelled for no consider- 
ation on the merger. However, you speculate that it is possible that the law in some 
foreign jurisdictions may deem the consideration for such shares to be the property of 
Subco that would, on the merger, be transferred or otherwise become property of the 
corporate entity formed on the merger, / 


Subsection 87(4) of the Act deals with the tax consequences, to a shareholder of a 
corporation, upon an amalgamation involving the corporation where the considera- 
tion received by that shareholder for the disposition of the shares held by that share- 
holder in the capital stock of the corporation consists only of shares of the capital 
stock of another corporation resulting from the merger. Paragraph 95(2)(d) ensures 
that subsection 87(4), with necessary changes to reflect a foreign merger, applies in 
the case of a foreign merger. However, as you note in your letter, subsection 87(4) 
does not apply to a shareholder where that shareholder is itself a corporation that is 
part of the amalgamation or foreign merger. Thus, referring to your example, subsec- 
tion 87(4) would not apply to Parentco in its capacity as a shareholder of Subco. 


In the context of foreign mergers involving foreign affiliates of a taxpayer, if the 
shares are not excluded property (within the meaning of subsection 95(1)), it is possi- 
ble that foreign accrual property income of a foreign affiliate of the taxpayer could 
arise on the merger as a result of the non-applicability of subsection 87(4). Similarly, 
in the context of domestic amalgamations, capital gains or losses could arise on the 
amalgamation as a result of the non-applicability of subsection 87(4). In our view, 
these tax results are unintended. 


We will, therefore, recommend to the Minister of Finance that the Act be amended so 
as to exclude from being a “disposition” for the purposes of the Act a cancellation of 
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a share of the capital stock of a corporation (the “issuing cor 
other corporation (the “disposing 


_ + the cancellation occurred ; 
: _ corporations, that included issu 
_ to form one corporate entity (the * 


* the merger or combination 
not apply, or is a foreign 


Thank you for writing. 
Yours sincerely, 
Brian Ernewein 


Related Provisions: 43(2) — No capital loss on capital interest of trust on payment 
out of trust’s income or gains; 48.1(1) — Gain when small business corporation be- 
comes public; 49(1) — Granting of option is a dispostion; 49(5) — Extension or re- 
newal of option; 49.1 — Satisfaction of obligation is not a disposition of property; 
51(1)(c) — Conversion of convertible property deemed not to be a disposition; 
53(2)(h)(.1), (i.2) — Reduction in ACB of capital interest of trust re amount payable 
before 2000; 69(1)(b)(iii) — Deemed proceeds on disposition to a trust where no 
change in beneficial ownership; 69(1)(c) — Deemed acquisition at fair market value 
where disposition with no change in beneficial interest; 70(5) — Deemed disposition 
on death; 80.03(2), (4) — Deemed capital gain on disposition of property following 
debt forgiveness; 87(4) — Shares of predecessor corporation; 94(4)(f) [proposed] — 
Deeming non-resident trust to be resident in Canada does not apply to subpara. (f)(ii); 
104(1) — Reference to trust or estate; 104(5.3)— Election by trust to postpone 
deemed disposition; 104(5.8) — Transfer where para. (f) applies; 107(2), (2.1) — Ef- 
fect of distribution of property by trust; 107.4 — Rollover on “qualifying disposition” 
to a trust; 128.1(1)(b) — Deemed disposition of property on becoming resident in Can- 
ada; 128.1(4) — Deemed disposition on emigration; 248(1.1) — Parallel rule to para. 
(n) before December 24, 1998; 248(10) — Series of transactions; 248(25.1) — Where 
para. (f) applies — continuation of trust; 248(25.2) — Where para. (j) applies — trust 
deemed to be agent. 


History: Para. (c) amended by 2005, c. 30, subsec. 17(2) to replace “(f), (g) or (k)” 
with “(f) or (k)”, applicable to dispositions that occur after 2004. 


Para. (g) repealed by the said c. 30, subsec. 17(3), applicable to dispositions that occur 
after 2004. The para. formerly read: 


(g) any transfer of the property where 


(1) the transferor is a trust governed by a registered retirement savings plan 
or a trust governed by a registered retirement income fund, 


(ii) the transferee is a trust governed by a registered retirement savings plan 
or a trust governed by a registered retirement income fund, 


(iii) the annuitant under the plan or fund that governs the transferor is also 
the annuitant under the plan or fund that governs the transferee, 


(iv) the transferee held no property immediately before the transfer (other 
than property the cost of which is not included, for the purposes of this Act, 
in computing a balance of undeducted outlays, expenses or other amounts in 
respect of the transferee), 


(v) the transferee does not file a written election with the Minister on or 
before the filing-due date for its taxation year in which the transfer is made 
(or on such later day as is acceptable to the Minister) that this paragraph not 
apply, and 


(vi) the transfer results, or is part of a series of transactions or events that 
results, in the transferor ceasing to exist and, immediately before the time of 
the transfer or the beginning of that series, as the case may be, the transferee 
never held any property or held only property having a nominal value, 


The definition “disposition” added to subsec. 248(1) by 2001, c. 17, subsec. 188(5), 
applicable to transactions and events that occur after December 23, 1998, except that 
paras. (f) and (g) shall not apply for the purposes of the Act (other than s. 107.4) to a 
transfer of property, that occurred before 2000, by a trust governed by a registered 
retirement savings plan to a trust governed by a registered retirement income fund (or 
to a transfer by a trust governed by a registered retirement income fund to a trust gov- 
erned by a registered retirement savings plan) unless the transferee trust files a written 
election with the Minister of National Revenue on or before the filing-due date for its 
taxation year in which the transfer is made (or on such later day as is acceptable to the 
Minister) that para. (f) or (g), as the case may be, of that definition apply. 


Interpretation Bulletins: IT-65: Stock splits and consolidations; IT-96R6: Options 
to acquire shares, bonds or debentures and by trusts to acquire trust units; IT-102R2: 
Conversion of property, other than real property, from or to inventory; IT-124R6: Con- 
tributions to registered retirement savings plans; IT-125R4: Dispositions of resource 
properties; IT-126R2: Meaning of “winding-up”; IT-133: Stock exchange transac- 
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tions — date of disposition of shares; IT-146R4: Shares entitling shareholders to 
choose taxable or capital dividends; IT-170R: Sale of property — when included in 
income computation; IT-182; Compensation for loss of business income or property 
used in a business; IT-218R: Profit, capital gains and losses from the sale of real estate, 
including farmland and inherited land and conversion of real estate from capital pro- 
perty to inventory and vice versa; IT-220R2: Capital cost allowance — proceeds of dis- 
position of depreciable property; IT-334R2: Miscellaneous receipts; IT-444R: Corpora- 
tions — involuntary dissolutions; IT-448: Dispositions — changes in terms of 
securities; IT-488R2: Winding-up of 90%-owned taxable Canadian corporations 
(archived); IT-505: Mortgage foreclosures and conditional sales repossessions 
(archived). 


1.T. Technical News: 3 (loss utilization within a corporate group); 7 (revocable 
living trusts, protective trusts, bare trusts); 14 (changes in terms of debt obligations); 15 
(tax consequences of the adoption of the “euro” currency). 


Advance Tax Rulings: ATR-1: Transfer of legal title in land to bare trustee corpora- 
tion — mortgagee’s requirements sole reason for transfer; ATR-54: Reduction of paid- 
up capital. 


“dividend” includes a stock dividend (other than a stock dividend 
that is paid to a corporation or to a mutual fund trust by a non- 
resident corporation); 


Related Provisions: 15(3), (4) — Interest or dividend on income bond or debenture; 
52(3) — Cost of stock dividend; 55(2) — Capital gains stripping — Deemed dividend; 
82(1) — Dividends included in income; 84 — Deemed dividend; 90 — Dividend from 
non-resident corporation; 93(1) — Election re disposition of share in foreign affiliate; 
128.1(1)(c.1), (c.2) — Deemed dividends on corporation becoming resident in Canada; 
137(4.2) — Credit unions ——deemed: interest deemed not to be a dividend; 
139.1(4)(f) — Deemed dividend on demutualization of insurance corporation; 139.2 — 
Deemed dividend on distribution by mutual holding corporation; 212.2 — Deemed div- 
idend on surplus strip to non-resident insurer; 258 — Certain amounts deemed to be or 
not to be dividends. 


History: “Dividend” substituted by 1994, c. 7, Sch. Il (1991, c. 49), subsec. 192(1), 
applicable to stock dividends paid to a corporation or to a mutual.fund trust 


(a) after May 23, 1985 and before 1991, where the corporation or trust, as the case 
may be, so elected by notifying the Minister of National Revenue in writing before 
July 1991, and 
(b) in any other case, after 1990, 
and, notwithstanding subsecs. 152(4) to (5), such assessments of tax, interest and pen- 
alties shall be made as are necessary to give effect to an election by a taxpayer pursuant 
to paragraph (a) above. “Dividend” formerly read: 
“dividend” 


Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 
Canada; IT-88R2: Stock dividends; IT-243R4: Dividend refund to private corporations. 


includes a stock dividend; 


“dividend rental arrangement” of a person means any arrange- 
ment entered into by the person where it may reasonably be consid- 
ered that 
(a) the main reason for the person entering into the arrangement 
was to enable the person to receive a dividend on a‘share of the 
capital stock of a corporation, other than a dividend on a pre- 
scribed share or a share described in paragraph (e) of the defini- 
tion “term preferred share” in this subsection or an amount 
deemed to be received as a dividend on a share of the capital 
stock of a corporation by reason of subsection 15(3), and 
(b) under the arrangement someone other than that person bears 
the risk of loss or enjoys the opportunity for gain or profit with 
respect to the share in any material respect, 
and for greater certainty includes any arrangement under which 


(c)a corporation at any time receives on a particular share a tax- 
able dividend that would, but for subsection 112(2. 3), be deduct- 
ible in computing its taxable income or taxable income earned in 
Canada for the taxation year that includes that time, and 
(d) the corporation is obligated to pay to another person an 
amount as compensation for 
(i) that dividend, 
(ii) a dividend on a share that is identical to the particular 
share, or 
(iii) a dividend on a share that, during the term of the ar- 
rangement, can reasonably be expected to provide to a holder 
of the share the same or substantially the same proportionate 
risk of loss or opportunity for gain as the particular share, 
that, if paid, would be deemed by subsection 260(5) to have 
been received by that other person as a taxable dividend; 
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: Bhs a Amendment — 248(1)“dividend rental 
: arrangement” 


“dividend peau arrangement”, of a person ora partnership 
of which i is referred to in this definition as the ‘ “person”), _ | 


eae ae into by the Person whe 


UD: or 
received as a dividend on a share of the ae stock of a 
: corporation, a 


neone. other than that person. 
he oimauey i ae or 


S 6): a corporation at any tim eS ‘on a particular share a 
_ taxable dividend that would, if this Act were read without 
teference to subsection 102 3), be deductible in comput- 
ing its taxable income or taxable income earned in Canada 
for the taxation year that includes that time, and — 


ii) the corporation or a partnership of which the corpora- 
ion is a member is obligated to pay to another oe or 
yartnership an amount 


that i is compensation for _ ae / 
iN) the dividend described in Hibparaeraale tay 


(ID a dividend on a share that is identical to the par- 
ticular share, or : 


(ID a dividend on a share that, during the term of 
the arrangement, can reasonably be expected to pro- 
_ vide to a holder of the share the same or substantially 
the same proportio ate risk of loss or opportunity for 


Application: The sy: 18, 2005 dri ft épislation eu 2 —technical), oe 
185(2), will amend the definition “dividend rental arrangement” in subsec. 248(1) to 
read as above, applicable 


(a) to arrangements made after December 20, 2002; and 


_ (b) to an arrangement made after November 2, 1998 and before December 21, 

2002 if the parties to the arrangement jointly so elect in writing and file the 
lection with the Minister of National Revenue within 90 days after the amend- 
ng legislation is assented to, except that the reference to “subsection 260(5.1)” 
el. (b)Gi)(B) of the definition, as amended, is to be, in the application of that 
ition’ fo any of mise arrangements made before 2002, read as “subsection 


eee to which para. (b) above applies, the portion of para. (a) of the on 
after subpara. (iii) is to be read as follows: 


that, if paid, would be deemed by subsection 260(5.1) to have been received 
by that other person as a taxable dividend. 


Technical Notes: A “dividend rental arrangement” is, in general terms, an arrange- 
ment under which one person receives a dividend on a share that has been borrowed 
from another person who retains the risk of loss or opportunity for gain.from fluctua- 
tions in the share value. To clarify its application where a partnership is a party to the 
arrangement, the definition is restructured and amended; its language is also updated 
in certain respects. © > 


Under the amended definition, the “person” who is the subject of the arrangement — 
that is, the person who enters into the arrangement in order to receive a dividend — 
may be a partnership or a person as otherwise defined. 


Existing paragraph (c) of the definition ensures that the definition includes an ar- 
rangement under which a corporation receives a taxable dividend that would be de- 
ductible but for subsection 112(2.3), and is obligated to make dividend compensation 
payments. This paragraph is replaced by new paragraph (b). which adds to the ar- 
rangements described one in which it is not the corporation receiving the dividend 
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that is obligated to make the compensation payment, but rather a partnershig 
which the corporation is a member. 


At first reading, new paragraph (b) may seem asymmetrical, in that it expressly Cov- _ 
ers the case where a partnership is obligated to make the compensation payment, but 
not the case where a partnership receives the taxable dividend. In fact, the paragraph 
covers both: since in the latter case the corporate partner is itself already considered 


to receive the dividend, it is not necessary to add a reference to the partnership in that _ 


regard. / : = S ; 
The reference to “subsection 260(5)” in this definition is replaced with “subsection 
260(5.1)” consequential to the amendments to section 260. : 


The amended definition applies to arrangements made after December 20, 2002; it 
also applies to an arrangement made after November 2, 1998 and before the day after 


December 20, 2002, if the parties jointly elect in writing filed with the Minister of _ 


National Revenue within 90 days after this Act has been assented to. except that 
before 2002 the reference to “subsection 260(5.1)” in the amended definition should 
be read as “subsection 260(5)”. - -  . 


Related Provisions: 82(1)(a)(i) [to be repealed], 82(1)(c) [proposed] — Taxable 
dividends received; 112(2.3) — Intercorporate dividends — where no deduction per- 
mitted; 126(4.2)—No foreign tax credit on short-term securities acquisitions; 
260(6.1) — Deductible amount under securities lending arrangement. 
History: That portion of the definition “dividend rental arrangement” after para. (b) 
added by 1995, c. 21, subsec. 74(1), applicable to dividends received at any time by a 
corporation on shares acquired 

(a) before that time and after April 1989, where the corporation so elects by notify- 

ing the Minister of National Revenue in writing before 1996; and 

(b) before that time and after June 1994, in any other case. 


Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 
Canada. 


“eligible capital amount” has the meaning assigned by subsection 
14(1); 


“eligible capital expenditure” has the meaning assigned by sub- 
section 14(5); 


“eligible capital property” has the meaning assigned by section 


Proposed Addition — 248(1)“eligible dividend” 


“eligible dividend” has the meaning assigned by subsection 
89(1); 

Application: The June 29, 2006 draft legislation, s. 10, will add the definition “eli- 
gible dividend” to subsec. 248(1), applicable to taxation years that end after 2005. 


Technical Notes: Subsection 248(1) is amended to provide that the term “eligible 
dividend” has the meaning assigned in subsection 89(1) for all purposes of the Act. 


“eligible funeral arrangement” has the meaning assigned by sub- 
section 148.1(1); 


Related Provisions: 248(1)“disposition’(f)(vi) — Rollover from one trust to 
another. 


History: The definition “eligible funeral arrangement” added by 1995, c, 21, s. 65, 
applicable after 1992. 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


“eligible relocation” means a relocation of a taxpayer where 
(a) the relocation occurs to enable the taxpayer 


(1) to carry on a business or to be employed at a location in 
Canada (in section 62 and this subsection referred to as “the 
new work location”), or 


(ii) to be a student in full-time attendance enrolled in a pro- 
gram at a post-secondary level at a location of a university, 
college or other educational institution (in section 62 and in 
this subsection referred to as “the new work location’), 


(b) both the residence at which the taxpayer ordinarily resided 
before the relocation (in section 62 and this subsection referred 
to as “the old residence’’) and the residence at which the tax- 
payer ordinarily resided after the relocation (in section 62 and 
this subsection referred to as “the new residence’’) are in Can- 
ada, and 


(c) the distance between the old residence and the new work lo- 
cation is not less than 40 kilometres greater than the distance 
between the new residence and the new work location 
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except that, in applying subsections 6(19) to (23) and section 62 in 
respect of a relocation of a taxpayer who is absent from but resident 
in Canada, this definition shall be read without reference to the 
words “in Canada” in subparagraph (a)(i), and without reference to 
paragraph (b); 

Related Provisions: 6(19)-(22) — Employer subsidy of housing loss; 6(23) — Em- 
ployer-provided mortgage subsidy is taxable; 62 — Deduction for moving expenses. 


History: The definition “eligible relocation” added to subsec. 248(1) by 1999, c. 22, 
subsec. 80(12), applicable to all taxation years. 


Interpretation Bulletins: IT-178R3: Moving expenses. 
1.T. Technical News: 6 (road distance to be used instead of ‘as the crow flies”). 


“employed” means performing the duties of an office or 
employment; 
Selected Cases [subsec. 248(1)“employed”]: Boardman y. R., [1979] C.T.C. 


159 (FCTD) (Taxpayer held to be an employee despite contract ascribing independent 
contractor status). 


“employee” includes officer; 
Related Provisions: 248(1)“employment” — Further meaning of “employee”. 


Selected Cases [subsec. 248(1)“employee”]: Grohne v. Canada, [1989] 1 
C.T.C. 434 (FCTD) (Director/shareholder and president receiving shares below fair 
market value did not receive benefit in respect of office or employment). 


Interpretation Bulletins: IT-525R: Performing artists. 


Forms: CPT-1: Request for a ruling as to the status of a worker under the Canada 
Pension Plan or Employment Insurance Act; RC4100: Employee or Self-Employed?. 


“employee benefit plan” means an arrangement under which con- 
tributions are made by an employer or by any person with whom 
the employer does not deal at arm’s length to another person (in this 
Act referred to as the “custodian” of an employee benefit plan) and 
under which one or more payments are to be made to or for the 
benefit of employees or former employees of the employer or per- 
sons who do not deal at arm’s length with any such employee or 
former employee (other than a payment that, if section 6 were read 
without reference to subparagraph 6(1)(a)(ii) and paragraph 6(1)(g), 
would not be required to be included in computing the income of 
the recipient), but does not include 


(a) a fund or plan referred to in subparagraph 6(1)(a)(i) or para- 
graph 6(1)(d) or (f), 

(b) a trust described in paragraph 149(1)(y), 

(c) an employee trust, 


(c.1) a salary deferral arrangement, in respect of a taxpayer, 
under which deferred amounts are required to be included as be- 
nefits under paragraph 6(1)(a) in computing the taxpayer’s 
income, 


(c.2) a retirement compensation arrangement, 


(d) an arrangement the sole purpose of which is to provide edu- 
cation or training for employees of the employer to improve 
their work or work-related skills and abilities, or 


(e) a prescribed arrangement; 


Related Provisions: 6(1)(g) — Amount received from employee benefit plan taxa- 
ble; 12(11) — Definitions — “investment contract”; 32.1 — Deductions to employer re 
employee benefit plan; 94(1)“exempt foreign trust’’(f) [proposed] — Employee benefit 
plan excluded from non-resident trust rules; 104(6)(a.1) — Deduction in computing in- 
come of employee benefit plan; 104(13)(b) — Income inclusion to trust; 107.1 — Dis- 
tribution by employee benefit plan; 128.1(10)*excluded right or interest’’(a)(v) — No 
deemed disposition of rights on emigration; 212(17) — No non-resident withholding 
tax on payments from employee benefit plan. 


History: Para. (ec) of “employee benefit plan” substituted by 1994, c. 21, subsec. 
109(2), applicable after 1979. That para. formerly read: 


(€) a prescribed fund or plan; 


Selected Cases [subsec. 248(1)“employee benefit plan”]: Canada v. Chrysler 
Canada Ltd. (No. 3), [1992] 2 C.T.C. 95 (FCTD) (Employee stock ownership plan was 
“stock option” under s. 7, not “employee benefit plan”). 


Regulations: 6800 (prescribed plan, prescribed arrangement). 
Interpretation Bulletins: IT-502: Employee benefit plans and employee trusts. 


Advance Tax Rulings: ATR-17: Employee benefit plan — purchase of company 
shares; ATR-21; Pension benefit from an unregistered pension plan. 
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“employee trust” means an arrangement (other than an employees 
profit sharing plan, a deferred profit sharing plan or a plan referred 
to in subsection 147(15) as a “revoked plan”’) established after 1979 


(a) under which payments are made by one or more employers 
to a trustee in trust solely to provide to employees or former 
employees of 


(1) the employer, or 


(11) a person with whom the employer does not deal at arm’s 
length, 


benefits the right to which vests at the time of each such pay- 
ment and the amount of which does not depend on the indivi- 
dual’s position, performance or compensation as an employee, 


(b) under which the trustee has, since the commencement of the 
arrangement, each year allocated to individuals who are benefi- 
ciaries thereunder, in such manner as is reasonable, the amount, 
if any, by which the total of all amounts each of which is 


(i) an amount received under the arrangement by the trustee 
in the year from an employer or from a person with whom 
the employer does not deal at arm’s length, 


(ii) the amount that would, if this Act were read without ref- 
erence to subsection 104(6), be the income of the trust for the 
year (other than a taxable capital gain from the disposition of 
property) from a property or other source other than a busi- 
ness, or 


(i11) a capital gain of the trust for the year from the disposi- 
tion of property 


exceeds the total of all amounts each of which is 


(iv) the loss of the trust for the year (other than an allowable 
capital loss from the disposition of property) from a property 
or other source other than a business, or 


(v) a capital loss of the trust for the year from the disposition 
of property, and 


(c) the trustee of which has elected to qualify the arrangement as 
an employee trust in its return of income filed within 90 days 
from the end of its first taxation year; 
Related Provisions: 6(1)(h)— Amounts received from employee trust taxable; 
104(6)(a) — Deduction in computing income of employee trust; 107.1 — Distribution 
by employee trust; 128.1(10)‘excluded right or interest’’(e)(1) — No deemed disposi- 
tion on emigration; 212(17) — No non-resident withholding tax on payments from em- 
ployee trust; 248(1)‘‘disposition”(f)(vi) — Rollover from one trust to another. 


Interpretation Bulletins: IT-502: Employee benefit plans and employee trusts. 


“employees profit sharing plan” has the meaning assigned by 
subsection 144(1); 


“employer”, in relation to an officer, means the person from whom 
the officer receives the officer’s remuneration; 

Related Provisions: 6(2) — Definition of “employer” for automobile standby 
charge; 6(17)—Extended definition for disability insurance top-up payments, 
80.4(1)(b)(i) — Definition of “employer” for employee loans; 81(3)(c) — Definition of 
“employer” for municipal officer’s expense allowance; 207.6(3)(a) — Definition of 
“employer” for incorporated employee/RCA rules; 252.1 — Application of pension 
rules where union is employer. 


“employment” means the position of an individual in the service of 
some other person (including Her Majesty or a foreign state or sov- 
ereign) and “servant” or “employee” means a person holding such a 
position; 

Selected Cases [subsec. 248(1)“employment”]: Scott y. Canada, [1991] 1 
C.T.C. 395 (FCTD) (Options received by director in recognition of services rendered 
received in respect of employment; director can be considered employee without re- 
ceiving remuneration for services). 

Interpretation Bulletins: IT-525R: Performing artists. 

Forms: CPT-1: Request for a ruling as to the status of a worker under the Canada 
Pension Plan or Employment Insurance Act. 


“estate” has the meaning assigned by subsection 104(1); 


Related Provisions: 128(1)(b) — Where corporation bankrupt; 128(2)(b) — 
individual bankrupt. 


Where 
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“estate of the bankrupt” has the same meaning as in the Bank- 
ruptcy and Insolvency Act, 


History: The definition “estate of the bankrupt” added by 1995 c. 21, subsec. 43(2), 
applicable to taxation years that end after February 21, 1994. 


5 topped Addition — 248(1)“excessive eligible 
- _ dividend designation” 


“excessive eligible dividend designation” has the meaning ase 
signed by subsection 89(1); 
Application: The June 29, 2006 draft legislation, s. 10, will add the definition “ex- 
cessive eligible dividend designation” to subsec. 248(1), applicable to taxation hie 
that end after 2005. _ ae 
Technical Notes: Subsection 248(1) is amended to provide that the term “exces- 


sive eligible dividend a ee Le the ees assigned in subsection 89(1) for 
all purposes of the Act. ; aD 


“exempt income” means property received or acquired by a person 
in such circumstances that it is, because of any provision of Part I, 
not included in computing the person’s income, but does not in- 
clude a dividend on a share or a support amount (as defined in sub- 
section 56.1(4)); 


Related Provisions: 8!1— Amounts not included in income; 149 — Exempt 
taxpayers. ; 
History: The definition “exempt income” in subsec. 248(1) amended by 1997, c. 25, 
subsec. 71(1), applicable after 1996. It formerly read: 
“exempt income” means money or property received or acquired by a person in 
such circumstances that it is, by reason of any provision in Part [, not included in 
computing the person’s income, but for greater certainty does not include a divi- 
dend on a share; 


“farming” includes tillage of the soil, livestock raising or exhibit- 
ing, maintaining of horses for racing, raising of poultry, fur farm- 
ing, dairy farming, fruit growing and the keeping of bees, but does 
not include an office or employment under a person engaged in the 
business of farming; 


Related Provisions: 28-31 — Rules for computing income from farming. 


Selected Cases [subsec. 248(1)“farming”]: Tinhorn Creek Vineyards Ltd. v. R., 
[2006] 1 C.T.C. 2096 (TCC) (Wine business was farming); Levy v. MNR, [1990] 2 
C.T.C. 83 (FCTD) (Member of syndicate that bred and raced horses held to be in farm- 
ing business despite not actively participating); Juster v. R., [1974] C.T.C. 681 (FCA) 
(Horse trader held to be engaged in farming); Maber v. MNR, [1971] C.T.C. 866 
(FCTD) (After selling large part of ranch, taxpayer making improvements and con- 
structions on remaining land in preparation for cattle ranching held engaged in continu- 
ation of original activity). 


Interpretation Bulletins: IT-156R: Feedlot operators (archived); IT-268R3: Inter 
vivos transfer of farm property to child; IT-433R: Farming or fishing — use of cash 
method. 


“farm loss” has the meaning assigned by subsection 111(8); 


Related Provisions: 31(1), (1.1), 248(1) — Definition of 
111(9) — Farm loss where taxpayer not resident in Canada. 


“restricted farm loss”: 


History: “Farm loss” added by 1984, c. 1, subsec. 104(2), applicable to 1983 er seq. 


“filing-due date” for a taxation year of a taxpayer means the day 
on or before which the taxpayer’s return of income under Part I for 
the year is required to be filed or would be required to be filed if tax 
under that Part were payable by the taxpayer for the year; 


Related Provisions: 150(1) — Due dates for filing returns; /nterpretation Act 26 — 
Deadline on weekend or holiday extended to next business day. 


History: The definition “filing-due date” added by 1996, c. 21, subsec. 60(2), applica- 
ble after 1993. 


Application Policies: SR&ED 2004-02: Filing requirements for claiming SR&ED 
carried out in Canada. 


“fiscal period” — [Repealed] 


History: The definition “fiscal period” repealed by 1996, c. 21, subsec. 60(1), applica- 
ble to fiscal periods that begin after 1994, It formerly read: 
“fiscal period” means the period for which the accounts of the business of the 
taxpayer have been ordinarily made up and accepted for purposes of assessment 
under this Act and, in the absence of an established practice, the fiscal period is 
that adopted by the taxpayer, but no fiscal period may exceed 
(a) in the case of a corporation, 53 weeks, and 


(b) in the case of any other taxpayer, 12 months, 
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and no change in a usual and accepted fiscal period may be made for the pur- 
poses of this Act without the concurrence of the Minister; 


Selected Cases [248(1)“fiscal period”]: Bishay v. MNR, [1996] 1 C.T.C. 2286 
(FCTD) (Unilateral change of year-end by taxpayer prohibited). 


“fishing” includes fishing for or catching shell fish, crustaceans and 
marine animals but does not include an office or employment under 
a person engaged in the business of fishing; 


Interpretation Bulletins: IT-433R: Farming or fishing — use of cash method. 
“flow-through share” has the meaning assigned by subsection 
66(15); 
History: The definition “flow-through share” added to subsec. 248(1) by 1998, c. 19, 
subsec. 239(6), applicable after November 1994. 
Proposed Addition — 248(1)“foreign accrual property — 
income” - 


“foreign accrual property income” has the meaning assigned by _ 
section 95; : : se 
Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), subsec. 
44(6), will add the definition “foreign accrual property income” to subsec. 248(1), 
applicable to taxation years that begin after 2002. 


Technical Notes: The definition “foreign accrual property income” is included in 
subsection 248(1) so that the definition of this expression in section 95 applies for the 
purposes of the Act. oe : 


Related Provisions: 95(1)“foreign accrual property income”, 95(2) — Definition. 


“foreign affiliate” has the meaning assigned by subsection 95(1); 


Interpretation Bulletins: IT-343R: Meaning of the term “corporation”; IT-119R4: 
Debts of shareholders and certain persons connected with shareholders. 


“foreign currency” means currency of a country other than 
Canada; 


History: The definition “foreign currency” added to s. 248(1) by 2001, c. 17, subsec. 
188(5), applicable after June 27, 1999. 


“foreign exploration and development expenses” has the mean- 
ing assigned by subsection 66(15); 


Proposed Addition — 248(1)“foreign investment 


“foreign investment entity” has the meaning assigned by section 
94.1; ~ 2 
Application: The July 18, 2005 draft legislation (Part | — NRTs and FIEs), subsec, 
44(6), will add the definition “foreign investment entity” to subsec. 248(1), applica- 
ble to taxation years that begin after 2002. - | 

Technical Notes: The definition “foreign investment entity” is included in subsec- 
tion 248(1) so that the definition of this expression in subsection 94.1(1) applies for 
the purposes of the Act. a : 


“foreign resource expense” has the meaning assigned by subsec- 
tion 66.21(1); 


History: The definition “foreign resource expense” added to s. 248(1) by 2001, c. 17, 
subsec. 188(5), applicable after 2000. 


“foreign resource pool expenses” of a taxpayer means the tax- 
payer's foreign resource expenses in respect of all countries and the 
taxpayer’s foreign exploration and development expenses; 


History: The definition “foreign resource pool expenses” added to s. 248(1) by 2001, 
c. 17, subsec. 188(5), applicable after 2000. 


“foreign resource property” has the meaning assigned by subsec- 
tion 66(15), and a foreign resource property in respect of a country 
means a foreign resource property that is 


(a) a right, licence or privilege to explore for, drill for or take 
petroleum, natural gas or related hydrocarbons in that country, 


(b) a right, licence or privilege to 


(i) store underground petroleum, natural gas or related hydro- 
carbons in that country, or 


(ii) prospect, explore, drill or mine for minerals in a mineral 
resource in that country, 


Income Tax Act 


(c) an oil or gas well in that country or real property in that 
country the principal value of which depends on its petroleum or 
natural gas content (but not including depreciable property), 


Proposed Amendment — 248(1)“foreign resource — 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
278(1), will amend para. (c) of the definition “foreign resource property” in subsec. 
248(1) by substituting “real or immovable property” for “real property”, to come into 
force op Royal Assent, =  . 
Technical Notes: See under 12(4). 


(d) a rental or royalty computed by reference to the amount or 
value of production from an oil or gas well in that country or 
from a natural accumulation of petroleum or natural gas in that 
country, 


(e) a rental or royalty computed by reference to the amount or 
value of production from a mineral resource in that country, 


Proposed Amendment — 248(1)“foreign resource 

. > property’(d),(e) 2 - 
(d) any right to a rental or royalty computed by reference to the 

_ amount or value of production from an oil or gas well in that 

country, or from a natural accumulation of petroleum or natu- 
ral gas in that country, if the payer of the rental or royalty has 
an interest in, or for civil law a right in, the well or accumula- 
tion, as the case may be, and 90% or more of the rental or 
royalty is payable out of, or from the proceeds of, the produc- 
tion from the well or accumulation, __ _. 


(e) any right to a rental or royalty computed by reference to the 

amount or value of production from a mineral resource in that 

country, if the payer of the rental or royalty has an interest in, 

or for civil law a right in, the mineral resource and 90% or 

more of the rental or royalty is payable out of, or from the 
_ proceeds of, the production from the mineral resource, 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
185(6), will amend paras. (d) and (e) of the definition “foreign resource property” in 
subsec. 248(1) to read as above, applicable to property acquired after December 20, 
2002. -  . 
Technical Notes: The definition “foreign resource property” in subsection 248(1) 
is structured to parallel the definition “Canadian resource property” in subsection’ 
66(15), with the necessary modifications to reflect the location of the property 
outside Canada. This definition is amended, effective for property acquired after De-— 
cember 20, 2002, as a consequence of changes to the definition “Canadian resource 
property”. : 


(f) a real property in that country the principal value of which 
depends upon its mineral resource content (but not including de- 
preciable property), or 


Proposed Amendment — 248(1)“foreign resource 
Property’ (f). oh) ehiss 
Application: The July 18, 2005 draft legislation (Part 3 —bijuralism), subsec. 
278(2), will amend para. (f) of the definition “foreign resource property” in subsec. 
248(1) by substituting “real or immovable property” for “real property’, to come into 
force on Royal Assent, S — - 


Technical Notes: See under 12(4). 


(g) a right to or interest in any property described in any of 
paragraphs (a) to (f), other than such a right or interest that the 
taxpayer has by reason of being a beneficiary of a trust: 


Proposed Amendment — 248(1)“foreign resource 
Property”(g) | veal 
(g) a right to or an interest in — or for civil law a right in or 
to — any property described in any of paragraphs (a) to (f), 
other than a right or an interest that the taxpayer has because 
the taxpayer is a beneficiary under a trust or a member of a_ 


partnership; — 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
185(7), will amend para. (g) of the definition “foreign resource property” in subsec. 
248(1) to read as above, applicable to property acquired after December 20, 2002. 


Technical Notes: See under 248(1)“foreign resource property”(d), (e). 
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History: The definition “foreign resource property” in subsec. 248(1) amended by 
2001, c..17, subsec. 188(1), applicable after 2000. It formerly read: 


“foreign resource property” has the meaning assigned by subsection 66(15); 


“foreign retirement arrangement” means a prescribed plan or 
arrangement; 

Related Provisions: 12(11) — Definitions — “investment contract”; 56(12) — Dis- 
tribution from FRA included in income; 81(1)(r) — Exemption for income from FRA; 
94(1)exempt foreign trust’’(e) — Arrangement excluded from non-resident trust rules; 
128.1(10)“excluded right or interest’’(a)(x) — No deemed disposition on emigration. 
History: “Foreign retirement arrangement” enacted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 192(14), applicable to 1990 et seg. 


Regulations: 6803 (prescribed plan: or arrangement is U.S. IRA). 


“former business property” of a taxpayer means a capital pro- 
perty of the taxpayer that was used by the taxpayer or a person re- 
lated to the taxpayer primarily for the purpose of gaining or produc- 
ing income from a business, and that was real property of the 
taxpayer or an interest of the taxpayer in real property, but does not 
iene 


property” opening word 


pptier’ business property”, in respect of a ta: 
capital property of the taxpayer that was used by the taxpayer or a 
person related to the taxpayer primarily for the purpose of gaining 
or producing income from a business, and that was real or immoy- 
able property of the taxpayer, an interest of the taxpayer in real 
property, a met of 


ent 2) 
2480, as above, aplebe in eins of dspsions nd terpinal - 
tions that occur after December 20, 2002. ioe 


Technical Notes: The definition “former business property” in. scheeeeon 248(1) 

describes properties the voluntarily disposition of which by a taxpayer are eligible for _ 
elections under subsections 13(4) and 44(1) to defer the recapture of depreciation and 

capital gains. Subject to certain exceptions, a former business property is generally : 
real property or an interest in real property used primarily i in a business. The defini- 
tion is amended, applicable after December 20, 2002, to include a franchise, conces- 
sion or license for a limited period that is wholly attributable to the carrying | on of a 

business in a fixed place and that is the subject of a val 
tion 13(4.2). For further information, efer is the « comme 
13(4.2) and (4.3). 


(a) a rental property of the taxpayer, 
(b) land subjacent to a rental property of the taxpayer, 


(c) land contiguous to land referred to in paragraph (b) that is a 
parking area, driveway, yard or garden or that is otherwise nec- 
essary for the use of the rental property referred to therein, or 


(d) a leasehold interest in any property described in paragraphs 

(a) to (c), 
and, for the purpose of this definition, “rental property” of a tax- 
payer means real property owned by the taxpayer, whether jointly 
with another person or otherwise, and: used by the taxpayer in the 
taxation year in respect of which the expression is being applied 
principally for the purpose of gaining or producing gross revenue 
that is rent (other than property leased by the taxpayer to a person 
related to the taxpayer and used by that related person principally 
for any other purpose), but, for greater certainty, does not include a 
property leased by the taxpayer or the related person to a lessee, in 
the ordinary course of a business of the taxpayer or the related per- 
son of selling goods or rendering services, under an agreement by 
which the lessee undertakes to use the property to carry on the busi- 
ness of selling or promoting the sale of the goods or services of the 
taxpayer or the related person; 


Proposed Amendment — 248(1)“former business 
property” closing words 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
278(3), will amend the closing words of the definition “former business property” in 
subsec. 248(1) by substituting “real or immovable property” for “real property”, 
come into force on Royal Assent. 


1e taxpayer in an immovable or a property : 
id election under subsection 13(4. A), an 
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Technical Notes: See under |2(4). 


Related Provisions: 13(4), 44(1)(b), 44(6) — Rollovers of former business property 
replaced by new property; '87(2)(1.3) — Amalgamations — replacement. property; 
248(4) — Interest in real property. 


History: That portion of “former business property” preceding para. (a) and that por- 
tion following para. (d) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 192(4), 
(5), applicable to dispositions of property occurring after July 13, 1990. Those portions 
formerly read: 


‘former business property” of a taxpayer means a capital property that was used 
by the taxpayer primarily for the purpose of gaining or producing income from a 
business, and that was real property or an interest therein of the taxpayer, but 
does not include 


and, for the purposes of this definition, “rental property” of a taxpayer means 
real property owned by the taxpayer, whether jointly with another person or oth- 
erwise, if the property was used by the taxpayer in the taxation year in respect of 
which the expression is being applied principally for the purpose of gaining or 
producing gross revenue that is rent, but, for greater certainty, does not include a 
property leased by the taxpayer to a lessee, in the ordinary course of the tax- 
payer’s business of selling goods or rendering services, under an agreement by 
which the lessee undertakes to use the property to carry on the business of selling 
or promoting the sale of the taxpayer’s goods or services; 


Selected Cases [subsec. 248(1)“former business property”]: Glaxo 
Wellcome Inc. v. R., [1999] 4°C.T.C. 371 (FCA); aff’g [1996] 1 C.T.C. 2904 (TCC) 
(Property must have been “used” in the business, not merely held); Buonincontri v. R., 
[1985] 1 C.T.C, 370 (FCTD) (Rental property held not to be business property). 


lntexpertaiton, Bulletins: IT-491: Former business property. 


“Proposed Addition - —~ 248(1 “9 eneral rate income — 
a iieeey 


Technical Notes! iSubsvetion 248( (1) is wiondea to poHias: that the term seers 
rate income poo!” has the teenie — in subsection 89(1) for all purposes of 
the Act. - : _ ; 


“goods and services tax’? means the tax payable under Part IX of 
the Excise Tax Act; 


Related Provisions: 248(15)-(18) — Rules with respect to GST. 


“orandfathered share” means 


(a) a share of the capital stock of a corporation issued after 8:00 
p.m. Eastern Daylight Saving Time, June 18, 1987 pursuant to 
an agreement in writing entered into before that time, 


(b) a share of the capital stock of a corporation issued after 8:00 
p.m. Eastern Daylight Saving Time, June 18, 1987 and before 
1988 as part of a distribution to the public made in accordance 
with the terms of a prospectus, preliminary prospectus, registra- 
tion statement, offering memorandum or notice filed before 8:00 
p.m. Eastern Daylight Saving Time, June 18, 1987 with a public 
authority pursuant to and in accordance with the securities legis- 
lation of the jurisdiction in which the shares are distributed, 


(c) a share (in this paragraph referred to as the “new share”) of 
the capital stock of a corporation that is issued after 8:00 p.m. 
Eastern Daylight Saving Time, June 18, 1987 in exchange for 


(i) a share of a corporation that was issued before 8:00 p.m. 
Eastern Daylight Saving Time, June 18, 1987 or is a 
grandfathered share, or 


(ii) a debt obligation of a corporation that was 


(A). issued before 8:00 p.m. Eastern Daylight Saving 
Time, June 18, 1987, or 


(B) issued after 8:00 p.m. Eastern Daylight Saving Time, 
June 18, 1987 under an agreement in writing entered into 
before that time, or after that time and before 1988 as part 
of a distribution to the public made in accordance with the 
terms of a prospectus, preliminary prospectus, registration 
statement, offering memorandum or notice filed before 
that time with a public authority under and in accordance 


1469 


S. 248(1) gra 


with the securities legislation of the jurisdiction in which 
the debt obligation is distributed, 


where the right to the exchange and all or substantially all the 
terms and conditions of the new share were established in writ- 
ing before that time, and 


(d) a share of a class of the capital stock of a Canadian corpora- 
tion listed on a prescribed stock exchange that is issued after 
8:00 p.m. Eastern Daylight Saving Time, June 18, 1987 on the 
exercise of a right that 


(i) was issued before that time, that was issued after that time 
under an agreement in writing entered into before that time 
or that was issued after that time and before 1988 as part of a 
distribution to the public made in accordance with the terms 
of a prospectus, preliminary prospectus, registration state- 
ment, offering memorandum or notice filed before that time 
with a public authority under and in accordance with the se- 
curities legislation of the jurisdiction in which the rights were 
distributed, and 


(ii) was listed on a prescribed stock exchange, 


where all or substantially all the terms and conditions of the 
‘right and the share were established in writing before that time, 


except that a share that is deemed under the definition “short-term 
preferred share”, “taxable preferred share” or “term preferred 
share” in this subsection or under subsection 112(2.22) to have been 
issued at any time is. deemed after that time not to be a 
grandfathered share for the purposes of that provision; 


Related Provisions: 87(4.2), (4.3) — Amalgamation. 


History: The closing words of the definition “grandfathered share” in subsec. 248(1) 
amended by 2001, c. 17, subsec. 188(3), applicable in respect of dividends received 
after 1998. The closing words formerly read: 


except that a share that is deemed under the definition “short-term preferred 

share”, “taxable preferred share” or “term preferred share” in this subsection or 

under subsection 112(2.2) to have been issued at any time shall be deemed after 

that time not to be a grandfathered share for the purposes of that provision; 
Subpara. (c)(ii) and para. (d) of “grandfathered share” substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsecs. 192(6), (7), applicable to shares issued, or deemed by the Act to 
have been issued, after 8 p.m. EDST, June 18, 1987. Subpara. (c)(ii) and para. (d) 
formerly read: 


(ii) a debt obligation of a corporation that was issued before 8:00 p.m. East- 
ern Daylight Saving Time, June 18, 1987, or issued after that time pursuant 
to an agreement in writing entered into before that time 


(d) a share of a class of the capital stock of a Canadian corporation listed on a 
prescribed stock exchange that is issued after 8:00 p.m. Eastern Daylight Saving 
Time, June 18, 1987 on the exercise of a right 


(i) that was issued before that time and listed on a prescribed stock exchange 
in Canada, and 


(ii) the terms of which at that time included the right to acquire the share, 


where all or substantially all the terms and conditions of the share were estab- 
lished in writing before that time, 


Regulations: 3200 (prescribed stock exchange in Canada). 


“gross revenue” of a taxpayer for a taxation year means the total of 


(a) all amounts received in the year or receivable in the year (de- 
pending on the method regularly followed by the taxpayer in 
computing the taxpayer’s income) otherwise than as or on ac- 
count of capital, and 


(b) all amounts (other than amounts referred to in paragraph (a)) 
included in computing the taxpayer’s income from a business or 
property for the year by virtue of paragraph 12(1)(o0) [until 
2007 — ed.] or subsection 12(3) or (4) or section 12,2 of this 
Act or subsection 12(8) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952: 


Amendment [effective 2007] — 248(1)“gross 
_. revenue’(b) | 
(b) all amounts (other than amounts referred to in paragraph 
(a)) included in computing the taxpayer’s income from a busi- 
ness or property for the year because of subsection 12(3) or (4) 


Income Tax Act 


‘12.2 of this ion 12 he’ Income © 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952. 
a “spi ee ns es 


Applic 


: in subsec. 248(1) to read as ab 


Related Provisions: 149(9) — Limitation re gross revenue of non-profit SR&ED 
corporation; 247(5), (9) — Determination of gross revenue for transfer pricing rules. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


“group term life insurance policy” means a group life insurance 
policy under which the only amounts payable by the insurer are 


(a) amounts payable on the death or disability of individuals 
whose lives are insured in respect of, in the course of or because 
of, their office or employment or former office or employment, 
and 


(b) policy dividends or experience rating refunds; 


Related Provisions: 6(1)(a)(i), 6(4) —$25,000 group term life insurance not a 
taxable benefit before July 1994; 18(9.01) — Limitation on deduction for premiums 
paid; 138(15) — Meaning of “group term insurance policy”; Reg. 1408(2) — Defini- 
tion does not apply to regulations re policy reserves. 
History: The definition “group term life insurance policy” amended by 1995, c. 3, 
subsec. 52(2), applicable to insurance provided in respect of periods that are after June 
1994. The definition formerly read: 
“group term life insurance policy”, with respect to a taxpayer, means, subject to 
subsection 138(15), a group life insurance policy under which no amount is pay- 
able to a person other than the group policyholder as a result of contributions 
made to or under the policy by the employer of the taxpayer before the death or 
disability of the taxpayer; 


Interpretation Bulletins: IT-529: Flexible employee benefit programs. 


“home relocation loan” means a loan received by an individual or 
the individual’s spouse or common-law partner in circumstances 
where the individual has commenced employment at a location in 
Canada (in this definition referred to as the “new work location’”’) 
and by reason thereof has moved from the residence in Canada at 
which, before the move, the individual ordinarily resided (in this 
definition referred to as the “old residence”) to a residence in Can- 
ada at which, after the move, the individual ordinarily resided (in 
this definition referred to as the “new residence”’) if 


(a) the distance between the old residence and the new work lo- 
cation is at least 40 kilometres greater than the distance between 
the new residence and the new work location, 


(b) the loan is used to acquire a dwelling, or a share of the capi- 
tal stock of a cooperative housing corporation acquired for the 
sole purpose of acquiring the right to inhabit a dwelling owned 
by the corporation, where the dwelling is for the habitation of 
the individual and is the individual’s new residence, 


(c) the loan is received in the circumstances described in subsec- 
tion 80.4(1), or would have been so received if subsection 
80.4(1.1) had applied to the loan at the time it was received, and 


(d) the loan is designated by the individual to be a home reloca- 
tion loan, but in no case shall more than one loan in respect of a 
particular move, or more than one loan at any particular time, be 
designated as a home relocation loan by the individual; 
Related Provisions: 6(23) — Employer-provided mortgage subsidy is taxable; 
15(2)(a)(ii) — Housing loan to shareholder: 80.4(4) — Home purchase or relocation 
loan to employee. 
History: The definition “home relocation loan” in subsec. 248(1) amended by 2000, c. 
12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner”, applicable 
to 2001 et seq., in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)“common-law partner”. 


Para. (c) of “home relocation loan” amended by 1999, c. 22, subsec. 80(1), applicable 
after February 23, 1998. Para. (c) formerly read: 


(c) the loan is received in the circumstances described in subsection 80.4(1), and 


Para. (b) of “home relocation loan” substituted by 1994, c. 7, Sch. II (1991, c¢. 49), 
subsec. 192(8), applicable to 1985 et seq. Para. (b) formerly read: 


(b) the loan is used to acquire a dwelling for the habitation of the individual that 
is the new residence, 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt. 
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“income-averaging annuity contract”’ of an individual means, ex- 
cept for the purposes of section 61, a contract 


(a) that is an income-averaging annuity contract within the 
meaning assigned by subsection 61(4), and 


(b) in respect of which the individual has made a deduction 
under section 61 in computing the individual’s income for a tax- 
ation year; 
Related Provisions: 128.1(10)“excluded right or interest”(f)(ii) — Emigration — no 
deemed disposition of right under [AAC. 


“income bond” or “income debenture”’ of a corporation (in this 
definition referred to as the “issuing corporation”) means a bond or 
debenture in respect of which interest or dividends are payable only 
to the extent that the issuing corporation has made a profit before 
taking into account the interest or dividend obligation and that was 
issued 


(a) before November 17, 1978, 


(b) after November 16, 1978 and before 1980 pursuant to an 
agreement in writing to do so made before November 17, 1978 
(in this definition referred to as an “established agreement”), or 


(c) by an issuing corporation resident in Canada for a term that 
may not, in any circumstances, exceed 5 years, 


(i) as part of a proposal to or an arrangement with its credi- 
tors that had been approved by a court under the Bankruptcy 
and Insolvency Act, 


(ii) at a time when all or substantially all of its assets were 
under the control of a receiver, receiver-manager, sequestra- 
tor or trustee in bankruptcy, or 


(11) at a time when, by reason of financial difficulty, the issu- 
ing corporation or another corporation resident in Canada 
with which it does not deal at arm’s length was in default, or 
could reasonably be expected to default, on a debt obligation 
held by a person with whom the issuing corporation or the 
other corporation was dealing at arm’s length and the bond or 
debenture was issued either wholly or in substantial part and 
either directly or indirectly in exchange or substitution for 
that obligation or a part thereof, 


and, in the case of a bond or debenture issued after November 
12, 1981, the proceeds from the issue may reasonably be re- 
garded as having been used by the issuing corporation or a cor- 
poration with which it was not dealing at arm’s length in the 
financing of its business carried on in Canada immediately 
before the bond or debenture was issued, 


and, for the purposes of this definition, 


(d) where the terms or conditions of an established agreement 
were amended after November 16, 1978, the agreement shall be 
deemed to have been made after that date, and 


(e) where 


(i) at any particular time the terms or conditions of a bond or 
debenture issued pursuant to an established agreement or of 
any agreement relating to such a bond or debenture have 
been changed, 


(ii) under the terms or conditions of a bond or debenture ac- 
quired in the ordinary course of the business carried on by a 
specified financial institution or a partnership or trust (other 
than a testamentary trust) or under the terms or conditions of 
any agreement relating to any such bond or debenture (other 
than an agreement made before October 24, 1979 to which 
the issuing corporation or any person related thereto was not 
a party), the owner thereof could at any particular time after 
November 16, 1978 require, either alone or together with one 
or more taxpayers, the repayment, acquisition, cancellation 
or conversion of the bond or debenture otherwise than by 
reason of a failure or default under the terms or conditions of 
the bond or debenture or any agreement that related to, and 
was entered into at the time of, the issuance of the bond or 


debenture, 
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(ii1) at any particular time after November 16, 1978, the ma- 
turity date of a bond or debenture was extended or the terms 
or conditions relating to the repayment of the principal 
amount thereof were changed, 


(iv) at a particular time a specified financial institution (or a 
partnership or trust of which a specified financial institution 
or a person related to the institution is a member or benefici- 
ary) acquires a bond or debenture that 


(A) was issued before November 17, 1978 or under an 
established agreement, 


(B) was issued to a person other than a corporation that 
was, at the time of issue, 


(1) described in any of paragraphs (a) to (e) of the defi- 
nition “specified financial institution”, or 


(II) a corporation that was controlled by one or more 
corporations described in subclause (I) and, for the 
purpose of this subclause, one corporation is con- 
trolled by another corporation if more than 50% of its 
issued share capital (having full voting rights under all 
circumstances) belongs to the other corporation, to 
persons with whom the other corporation does not deal 
at arm’s length, or to the other corporation and persons 
with whom the other corporation does not deal at 
arm’s length, 


(C) was acquired from a person that was, at the time the 
person last acquired the bond or debenture and at the par- 
ticular time, a person other than a corporation described 
in any of paragraphs (a) to (f) of that definition, and 


(D) was acquired otherwise than under an agreement in 
writing made before October 24, 1979, or 


(v) at a particular time after November 12, 1981, a specified 
financial institution (or a partnership or trust of which a spec- 
ified financial institution or a person related to the institution 
is a member or beneficiary) acquires a bond or debenture that 


(A) was not a bond or debenture referred to in paragraph 
(c), 


(B) was acquired from a person that was, at the particular 
time, a corporation described in any of paragraphs (a) to 
(f) of the definition “specified financial institution”, and 


(C) was acquired subject to or conditional on a guarantee 
agreement (within the meaning that would be assigned by 
subsection 112(2.2) if the reference in that subsection to a 
“share” were read as a reference to an “income bond” or 
“income debenture’’) that was entered into after Novem- 
ber 12, 1981, 


the bond or debenture shall, for the purposes of determining at 
any time after the particular time whether it is an income bond 
or income debenture, be deemed to have been issued at the par- 
ticular time otherwise than pursuant to an established agreement; 


Related Provisions: 15(3), (4) — Payment on income bond deemed to be a divi- 
dend; 15.1, 15.2— Small business bonds and small business development bonds; 
248(13)— Interests in trusts and partnerships; 256(6), (6.1)— Meaning of 
“controlled”. 


History: Subparas. (e)(iv) and (v) of the definition “income bond” or “income deben- 
ture” in subsec. 248(1) amended by 1999, c. 22, subsec. 80(2), applicable to taxation 
years that begin after 1998 except that, in the application of the amendment to a bond 
or debenture acquired from a corporation that last acquired the bond or debenture in a 
taxation year that began before 1999, 


(a) the expression “at the time the person last acquired the bond or debenture and at 
the particular time, a person other than a corporation described in any of 
paragraphs (a) to (f) of that definition” in cl. (e)(iv)(C) of the definition, as 
amended, shall be read as “‘at the time the person last acquired the bond or deben- 
ture, a corporation described in subclause (B)(I) or (II), and at the particular time, a 
corporation described in any of paragraphs (a) to (f) of that definition”; and 


(b) the expression “a corporation described in any of paragraphs (a) to (f) of the 
definition” in cl. (e)(v)(B) of the definition, as amended, shall be read as “a corpo- 
ration described in subclause (iv)(B)(I) or (ID) of the definition”. 
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Subparas. (e)(iv) and (v) formerly read: 


(iv) at any particular time after October 23, 1979, a bond or debenture issued 
before November 17, 1978 or a bond or debenture issued pursuant to an estab- 
lished agreement (other than a bond or debenture issued to a corporation de- 
scribed in any of paragraphs (a) to (f) of the definition “specified financial insti- 
tution” in this subsection) is acquired (otherwise than pursuant to an agreement 
in writing made before October 24, 1979) from a person (other than a corpora- 
tion described in any of paragraphs (a) to (f) of that definition) by a specified 
financial institution or by a partnership or trust of which a specified financial 
institution or a person related thereto is a member or beneficiary, or 
(v) at any particular time after November 12, 1981, a bond or debenture (other 
than a bond or debenture referred to in paragraph (c)) is acquired by a specified 
financial institution or by a partnership or trust of which a specified financial 
institution or a person related thereto is a member or beneficiary from a corpora- 
tion described in any of paragraphs (a) to (f) of the definition “‘specified financial 
institution” in this subsection and the acquisition is subject to or conditional on a 
guarantee agreement (within the meaning that would be assigned by subsection 
112(2.2) if the reference therein to a “share” were read as a reference to an “‘in- 
come bond” or “income debenture”) that was entered into after November 12, 
1981, 

Subpara. (c)(i) of “income bond” amended by 1994, c. 7, Sch. V (1992, c. 27), para. 

90(1)(q), to substitute “Bankruptcy and Insolvency Act” for “Bankruptcy Act’, in force 

November 30, 1992. 

Selected Cases [subsec. 248(1)“income bond’]: R. v. RoyNat Ltd., [1981] 

C.T.C. 93 (FCTD) (Bonds guaranteed by third parties, not “income bonds”). 


Interpretation Bulletins: IT-52R4: Income bonds and income debentures 
(archived); IT-527: Distress preferred shares. 


“income debenture” — [See under “income bond”’.] 


“income interest” of a taxpayer in a trust has the meaning assigned 
by subsection 108(1); 


“indexed debt obligation” means a debt obligation the terms or 
conditions of which provide for an adjustment to an amount payable 
in respect of the obligation for a period during which the obligation 
was outstanding that is determined by reference to a change in the 
purchasing power of money; 

Related Provisions: 16(6) — Indexed debt obligations; 142.3(2) — Indexed debt 


obligation not subject to rules re income from specified debt obligations; 
142.4(5)(a)(i) — Disposition of indexed debt obligation. 


History: “Indexed debt obligation” added by 1994, c. 7, Sch. VII (1993, c. 24), sub- 
sec. 139(7), applicable to indexed debt obligations issued after October 16, 1991. 


“indexed security”, “indexed security investment plan” — [Re- 
pealed under former Act] 


“individual” means a person other than a corporation; 

Related Provisions: 104(2) — Trust deemed to be an individual. 

Interpretation Bulletins: IT-123R6, para. 11; Transactions involving eligible capital 
property. 

“insurance corporation” means a corporation that carries on an 
insurance business; 


Related Provisions: 138(1)— Corporation deemed to carry on insurance business; 
148(10)(a) — Issuer of annuity contracts deemed to be insurer for certain purposes; 
186.1(b) — Insurance corporation not liable for Part IV tax. 

“insurance policy” includes a life insurance policy; 

History: The definition “insurance policy” added to subsec. 248(1) by 2000, c. 19, 
subsec. 67(1), applicable after December 15, 1998. 


“insurer” has the meaning assigned by this subsection to the ex- 
pression “insurance corporation”; 


Related Provisions: See under “insurance corporation” above. 


“inter vivos trust” has the meaning assigned by subsection 108(1); 
Related Provisions: 149(5) — Exception re investment income of certain clubs; 
207.6(1) — Definitions (re RCA tax). 


“international traffic’? means, in respect of a non-resident person 
carrying on the business of transporting passengers or goods, any 
voyage made in the course of that business where the principal pur- 
pose of the voyage is to transport passengers or goods 


(a) from Canada to a place outside Canada, 
(b) from a place outside Canada to Canada, or 


(c) from a place outside Canada to another place outside 
Canada; 
Related Provisions: 250(6)— Residence of international shipping corporation; 
Canada-U.S. Tax Treaty:Art. III:1(h) — Meaning of “international traffic’ for treaty 
purposes; Art. XV:3 — Exemption for U.S. resident employee; Art. XXIII:3 — Capital 
tax on ship or aircraft employed in international traffic. 


Interpretation Bulletins: IT-494: Hire of ships and aircraft from non-residents. 


“inventory” means a description of property the cost or value of 
which is relevant in computing a taxpayer’s income from a business 
for a taxation year or would have been so relevant if the income 
from the business had not been computed in accordance with the 
cash method and, with respect to a farming business, includes all of 
the livestock held in the course of carrying on the business; 


Proposed Amendment — 248(1)“inventory” 


“inventory” means a description of property of a taxpayer (other 
than a property in respect of which subsection 94.1(4) or 94.2(3) 
applies to the taxpayer for a taxati 
aes a ee 

ness for 


business; - . eC ee 
Application: The July 18, 2005 draft legislation (Part | — NRT and FIEs), subsec. 

44(4), will amend the definition “inventory” in subsec. 248(1) to read as above, ap- _ 
plicable to fiscal periods that begin after 2002. . 
Technical Notes: A taxpayer’s “inve 2 
248(1) as a description of property 


Dear [xxx] _ : ; : 
Thank you for your letter of May 1, 2003, concerning the application to property 
included in the inventory of a business of the provisions contained in the legislative 
proposals on foreign investment entities (“FIE proposals”) that were tabled as a No- 
tice of Ways and Means Motion on October 11, 2002 [since retabled October 30, 
2003 — ed.]. I wish also to acknowledge your discussions on this subject with Grant 
Nash of this Division. .. . . 


In your letter you request that the definition “exempt interest” in proposed subsection 
94.1(1) of the Income Tax Act be expanded to include participating interests that are 
included in the inventory of a business and that are valued using the method pre- 
scribed under section 1801 of the Income Tax Regulations. These regulations permit 
the taxpayer to use the property’s fair market value (“FMV”), but only if FMV valua- 
tions are used to value all properties of the taxpayer included in the inventories of the _ 
business. Under the FIE proposals, if the participating interests were not to have a _ 
readily obtainable fair market value (“ROFMV”). as defined in proposed subsection 
94.2(1) of the Act, they would be subject to the imputed income regime under pro- 
posed section 94.1. You are concemed that there could be a risk of double taxation in 
the event that the application of section 94.1 did not operate to suspend the require- 
ment that the taxpayer include the participating interests in th inventory of its” 
business. a _— - 


You also suggest, as an alternative to exempting the participating interests under the _ 
“exempt interest” definition, the possibility of a modification to the FIE proposals so 
that such participating interests would not be subject to the imputed income regime, 
but instead would be subject only to the to the mark-to-market regime under pro- 
posed section 94.2 of the FIE proposals. However. you raise concerns about possible 
double taxation in the event that the participating interests were to bs subject both to _ 
that proposed mark-to-market regime and subsection 10(1). a 


In this regard we note that, in the case of inventory, the proposed change, contained 
in the FIE proposals, to the definition “inventory” in subsection 248(1) of the Act 
would exclude from inventory under the Act any property that would be subject to 
the mark-to-market regime under proposed section 94.2 of the Act, We are of the 
view that this proposed change to the definition “inventory” would ‘prevent the 
double taxation that might otherwise arise, in respect of the application of the mark- 
to-market regime under proposed section 94.2. in the absence of relief under any _ 
other provisions of the Act’ = : _ 

We are prepared to recommend that the FIE. proposals be modified to further amend 
the definition “inventory” in subsection 248(1) of the Act to exclude from inventory _ 
under the Act any property that would be subject to the imputed income regime 
under proposed section 94.1. This modification would prevent the double taxation — 
that might otherwise arise, in respect of the application of proposed section 94.1 to a 


1472 


Part XVII — Interpretation 


taxpayer's participating interest, by suspending the requirement that the taxpayer in- 
clude the participating interest in the inventory of its business. We will recommend 
that these modifications be effective for the same period as the FIE proposals 
generally, 


Of course, we cannot offer any assurance that either the Minister of Finance or Par- 
liament will agree with the recommendation that we intend to make in this _— 
Nonetheless, we trust that this statement of our posite is helpful. — 


Thank you for writing. us eons 


~ ‘Brian Hiewen — : 
‘Director, Tax Legislation Division, Tax Policy Branch 


Related Provisions: 10(1), (1,01) — Valuation of inventory property; 10(5) — Cer- 
tain property deemed to be inventory; 66.3(1)(a)(ii) — Certain exploration and devel- 
opment shares deemed to be inventory; 142.5 — Mark-to-market rules for securities 
held by financial institutions; 142.6(3), (4) — Certain property of financial institution 
deemed not to be inventory; 231.1(1)(b) — Examination of inventory. 


History: “Inventory” substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 192(1), 
applicable to fiscal periods beginning after 1988. That definition formerly read: 


“inventory” means a description of property the cost or value’ of which is rele- 
vant in computing a taxpayer’s income from'a business for a taxation year; 


Selected Cases [subsec. 248(1)“inventory”]: Ruland Realty Ltd. y. R., [1998] 4 
C.T.C. 2313 (TCC) (Obligations to acquire land were choses in action, which qualified 
as property and as inventory); Friesen (J.) v. Canada, [1993] 2 C.T.C. 113 (FCA); 
reconsideration refused (Sept. 9, 1993), Doc. A-449-92 (FCA); rev'd [1995] 2 C.T.C. 
369 (SCC) (Asset of, adventure in nature of trade is inventory); Canada v. Dresden 
Farm Equipment Ltd., [1989] 1 C.T.C. 99 (FCA) (No inventory deduction for 
dealer/agent selling goods he did not own). 


Interpretation Bulletins: IT-51R2: Supplies on hand at the end of a fiscal year; IT- 
218R: Profit, capital gains and losses from the sale of real estate, including farmland 
and inherited land and conversion of real estate from capital property to inventory and 
vice versa; IT-427R: Livestock of farmers; IT-457R: Election by professionals to ex- 
clude work in progress from income; IT-473R: Inventory valuation. 


“investment corporation” has the meaning assigned by subsection 
130(3); 


“investment tax credit” has the meaning assigned by subsection 
127(9); 


“joint spousal or common-law partner trust’ means a trust to 
which paragraph 104(4)(a) would apply if that paragraph were read 
without reference to subparagraph 104(4)(a)(iii) and clause 
104(4)(a)(iv (A); 

Related Provisions: 73(1.01)(c)(ii) — Rollover on transfer to joint partner trust; 
104(5.8) — Transfers from joint partner trust to < 


Deduction from income of trust; 104(15)(a)—Preferred beneficiary election; 
107(4)(a)(iii) — Distribution of property to person other than taxpayer, or partner; 
248(1)“alter ego trust” — Parallel trust where partner is not a beneficiary. 


History: The definition “joint spousal or common-law partner trust” added to subsec. 
248(1) by 2001, c. 17, subsec. 188(5), applicable to, trusts created after 1999. 


“lawyer” has the meaning assigned by subsection 232(1); 


“legal representative” of a taxpayer means a trustee in bankruptcy, 
an assignee, a liquidator, a curator, a receiver of any kind, a trustee, 
an heir, an administrator, an executor, a liquidator of a succession, a 
committee, or any other like person, administering, winding up, 
controlling or otherwise dealing in a representative or fiduciary ca- 
pacity with the property that belongs or belonged to, or that is or 
was held for the benefit of, the taxpayer or the taxpayer’s estate; 
History: The definition “legal representative” in subsec. 248(1) amended by 2001, c. 
17, subsec. 230(1), to add “‘a liquidator of a succession,”, in force June 14, 2001. 
The definition “legal representative” added to subsec. 248(1) by 1998, c. 19, subsec. 
239(6), in force June 18, 1998. 


“lending asset” means a bond, debenture, mortgage, hypothecary 
claim, note, agreement of sale or any other indebtedness or a pre- 
scribed share, but does not include a prescribed property; 

Related Provisions: 95(1)‘lending of money” closing words — Extended definition 
for FAPI purposes; 142.2(1) — Definition of “specified debt obligation”. 

History: The definition “lending asset” in subsec. 248(1) amended by 2001, c. 17, 
subsec. 230(1), to add “hypothecary claim,”, in force June 14, 2001, 
The definition “lending asset” 248(1) amended by 1998, c. 
239(1), applicable 


in subsec. 19, subsec. 


(a) to taxation years that end after September 1997; and 


S. 248(1) lis 


(b) to a taxpayer’s taxation years that end after 1995 and before October 1997 
‘where the taxpayer files an election in accordance with para. 81(11)(b) of c. 19 
{see under 20(1)(1)]. 


The definition formerly read: 


“lending asset” means a bond, debenture, mortgage, note, agreement of sale or 
any other indebtedness or a prescribed share, but does not include a prescribed 
security; 


Regulations: 6209 (prescribed share, prescribed security, prescribed property). 
Interpretation Bulletins: IT-442R: Bad debts and reserves for doubtful debts. 


“licensed annuities provider” has the meaning assigned by sub- 
section 147(1); 


History: The definition “licensed annuities provider” added to subsec. 248(1) by 1998, 
c. 19, subsec. 239(6), applicable after 1996. 
“life insurance business” includes 

(a) an annuities business, and 

(b) the business of issuing contracts all or any part of the issuer’s 


reserves for which vary in amount depending on the fair market 
value of a specified group of assets, 


carried on by a life insurance corporation or a life insurer; 


Related Provisions: 138(1)(b 
business. 


) — Corporation deemed carrying on (life) insurance 


“life insurance capital dividend” has the meaning assigned by 
subsection 83(2.1); 


“life insurance corporation”? means a corporation that carries on a 
life insurance business that is not a business described in paragraph 
(a) or (b) of the definition “life insurance business” in this subsec- 
tion, whether or not the corporation also carries on a business de- 
scribed in either of those paragraphs; 


Related Provisions: 148(10)(a) — Issuer of annuity contracts deemed to be life 
insurer for certain purposes. 


“life insurance policy” has the meaning assigned by subsection 
138(12); 


Related Provisions: 211(1) — Definitions. 


“life insurance policy in Canada” has the meaning assigned by 
subsection 138(12); 


“life insurer”? has the meaning assigned by this subsection to the 
expression “life insurance corporation”; 


‘“Jimited partnership loss” has the meaning assigned by subsection 
96(2.1); 
Related Provisions: 111(9) — Limited partnership loss where taxpayer not resident 
in Canada. 


‘“Jimited-recourse amount’? means an amount that is a limited-re- 
course amount under section 143.2. 

History: The definition “‘limited-recourse amount” added to s. 248(1) by 2003, c. 15, 
subsec. 88(5), applicable after February 18, 2003. 


ele Gs Addition — 248(1)“listed international 
agreement” 


‘fisted Saterhatodal agreement”’ means 


(a) the Convention on Mutual Administrative A sGinince in Tax 
Matters, concluded at Strasbourg on January 25, 1988, and. 


- (b) the Convention between the Government of Canada and 
the Government of the United Mexican States for the Exchange 
of Information with Respect to Taxes, signed at Mexico City 
on March 16, 1990; 


Application: The July 18, 2005 draft legislation (Part 2— technical), subsec. 
185(12), will add the definition “listed international agreement” to subsec. 248(1), in 
force on Royal Assent. 


Technical Notes: The definition of “listed international agreement” 1s added to 
subsection 248(1) as'a consequence of the amendments to subsection 231.2(1) and 
subparagraph 241(4)(e)(xii). The agreements included in the definition are the Con- 
vention on Mutual Administrative Assistance in Tax Matters, concluded at Strasbourg 
on January 25, 1988 and the Convention between the Government of Canada and the 
Government of the United Mexican States for the Exchange of Information with Re- 
spect to Taxes, signed at Mexico City on March 16, 1990, 
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“Jisted personal property” has the meaning assigned by section | 


54° 

Proposed Addition — 248(1)“low rate income pool” — 
“low rate income pool” has the meaning assigned by subsection 
89(1); oe a oe oe 
Application: The June 29, 2006 draft legislation, 's. 10, will add the definition “low 
rate income pool” to subsec. 248(1), applicable to taxation years that end after 2005. 
Technical Notes: Subsection 248(1) is amended to provide that the term “low rate 
income pool” has the meaning assigned in subsection 89(1) for all purposes of the 
Act. 


“majority interest partner” of a particular partnership at any time 
means a person or partnership (in this definition referred to as the 
“taxpayer ’) 
(a) whose share of the particular partnership’s income from all 
sources for the last fiscal period of the particular partnership that 
ended before that time (or, if the particular partnership’s first 
fiscal period includes that time, for that period) would have ex- 
ceeded 1/2 of the particular partnership’s income from all 
sources for that period if the taxpayer had held throughout that 
. period each interest in the partnership that the taxpayer or a per- 
son affiliated with the taxpayer held at that time, or 


(b) whose share, if any, together with the shares of every person 

with whom the taxpayer is affiliated, of the total amount that 

would be paid to all members of the particular partnership (oth- 

erwise than as a share of any income of the partnership) if it 

were wound up at that time exceeds 1/2 of that amount; 
Related Provisions: 251.1 — Affiliated persons. 


History: The definition “majority interest partner” added to subsec. 248(1) by 1998, c. 
19, subsec. 239(6), applicable after April 26, 1995. 


“mineral”? includes ammonite gemstone, bituminous sands, cal- 

cium chloride, coal, kaolin, oil shale and silica, but does not include 

petroleum, natural gas or a related hydrocarbon not expressly re- 

ferred to in this definition; 

Related Provisions: Interpretation Act 8(2.1), (2.2) — Application to exclusive 

economic zone and continental shelf. 

History: The definition “mineral” in subsec. 248(1) amended by 1998, c. 19, subsec. 

239(1), applicable to taxation years and fiscal periods that begin after 1996 except that, 
(a) for greater certainty, that definition shall not result in a characterization of ex- 
penditures made or costs incurred in a taxation year or fiscal period that began 
before 1997 as a Canadian exploration expense, Canadian development expense, 
Canadian exploration and development expense or foreign exploration and devel- 
opment expense or an increase in any amount deductible under s. 65 as a conse- 
quence of an expenditure made or cost incurred before 1997: and 


(b) where, as a consequence of the application of that definition, a person’s pro- 
perty would, but for this paragraph, be recharacterized as Canadian resource pro- 
perty or foreign resource property at the beginning of the person’s first taxation 
year or fiscal period that begins after 1996, for the purposes of the Act the property 
is deemed 

(i) to have been disposed of by the person immediately before that time for 

proceeds equal to its cost amount to the person at that time, and 

(ii) to have been reacquired at that time by the person for the same amount. 

The definition formerly read: 


“mineral” includes bituminous sands, calcium chloride, coal, kaolin, oil sands. 
oil shale and silica, but does not include petroleum, natural gas or a related hy- 
drocarbon not expressly referred to in this definition; 


The definition “mineral” added to subsec. 248(1) by 1994, c. 21, subsec. 109(5), appli- 
cable to taxation years commencing after 1984, except that the definition shall be read 
without reference to the word “kaolin” in respect of taxation years ending before 1988. 


Interpretation Bulletins: IT-125R4: Dispositions of resource properties. 
“mineral resource’? means 
(a) a base or precious metal deposit, 
(b) a coal deposit, 
(c) a bituminous sands deposit or oil shale deposit, or 
(d) a mineral deposit in respect of which 


(i) the Minister of Natural Resources has certified that the 
principal mineral extracted is an industrial mineral contained 
in a non-bedded deposit, 
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(ii) the principal mineral extracted is ammonite gemstone, 
calcium chloride, diamond, gypsum, halite, kaolin or sylvite, 
or 


(ii1) the principal mineral extracted is silica that is extracted 
from sandstone or quartzite; 


Related Provisions: Interpretation Act 8(2.1), (2.2) — Application to exclusive 
economic zone and continental shelf. 


History: Subpara. (d)(ii) of the definition “mineral resource” in subsec. 248(1) 
amended by 1998, c. 19, subsec. 239(4), applicable to taxation years and fiscal periods 
that begin after 1996 except that, 


(a) for greater certainty, the amendment shall not result in a characterization of 
expenditures made or costs incurred in a taxation year or fiscal period that began 
before 1997 as a Canadian exploration expense, Canadian development expense, 
Canadian exploration and development expense or foreign exploration and devel- 
opment expense or an increase in any amount deductible under s. 65 as a conse- 
quence of an expenditure made or cost incurred before 1997; and 


(b) where, as a consequence of the application of this amendment, a person’s pro- 
perty would, but for this paragraph, be recharacterized as Canadian resource pro- 
perty or foreign resource property at the beginning of the person’s first taxation 
year or fiscal period that begins after 1996, for the purposes of the Act the property 
is deemed ; 


(i) to have been disposed of by the person immediately before that time for 
proceeds equal to its cost amount to the person at that time, and 


(ii) to have been reacquired at that time by the person for the same amount. 
Subpara. (d)(ii) formerly read: 
(1i) the principal mineral extracted is calcium chloride, diamond, gypsum, halite, 
kaolin or sylvite, or 
Para. (c) of the definition “mineral resource” in subsec. 248(1) amended by 1997, c. 25, 
subsec. 71(2), applicable after March 6, 1996. Para. (c) formerly read: 


(c) a bituminous sands deposit, oil sands deposit or oil shale deposit, or 


Subpara. (d)(i) of “mineral resource” amended by 1994, c. 41, para, 37(1)(o), in force 
January 12, 1995. Subpara. (i) formerly read: 


(i) the Minister of Energy, Mines and Resources has certified that the principal 
mineral extracted is an industrial mineral contained in a non-bedded deposit, 


Subpara. (d)(ii) of the definition “mineral resource” substituted by 1994, c. 21, subsec. 
109(3), applicable to taxation years commencing after 1984, except that the subpara. 
shall be read without reference to the word “kaolin” in respect of taxation years ending 
before 1988 and without reference to the word “diamond” in respect of taxation years 
ending before 1993. That subpara. formerly read: 


(ii) the principal mineral extracted is sylvite, halite, gypsum or kaolin, or 


Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-492: 
CCA — Industrial mineral mines. 


“minerals” -— [Repealed] 


History: The definition “minerals” repealed by 1994, c. 21, subsec. 109(1), applicable 
to taxation years commencing after 1984 (but see the definition “mineral” above, which 
essentially replaces it). That definition formerly read: 


“minerals” does not include petroleum, natural gas or related hydrocarbons (ex- 
cept coal, bituminous sands, oil sands or oil shale); 


“mining reclamation trust” — [Repealed] 


History: The definition “mining reclamation trust” in subsec. 248(1) repealed by 1998, 
c. 19, subsec. 66(1), applicable after 1997 and, if an election is made by a trust in 


accordance with para. (i) of the definition “qualifying environmental trust” in subsec. 
248(1), 


(a) the trust is deemed to have never been a mining reclamation trust; and 


(b) notwithstanding subsecs. 152(4) to (5), the Minister of National Revenue may 
before 2000 make any assessments and reassessments that are necessary to give 
effect to the election. 


The definition formerly read: 


“mining reclamation trust” at any time means a trust resident in a province and 
maintained at that time for the sole purpose of funding the reclamation of a mine 
in the province, where the first contribution to the trust was made after 1991, no 
amount was distributed before February 23, 1994 from the trust and the mainte- 
nance of the trust is or may become required under the terms of a contract en- 
tered into with Her Majesty in right of Canada or the province or is or may 
become required pursuant to a law of Canada or the province, but does not in- 
clude a trust 


(a) where that contract was not entered into or that law was not enacted, as 
the case may be, on or before the later of 


(i) the day that is one year after the day the trust was created, and 
(ii) January 1, 1996, 
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(b) that relates to the reclamation of a mine that at that time is a clay pit 
(other than a kaolin pit), a deposit of peat, a gravel pit, a peat bog, a sand pit, 
a shale pit or a stone quarry or that relates to the reclamation of a well, 

(c) that is not maintained at that time to secure the mining reclamation obli- 


gations of one or more persons or partnerships that are beneficiaries under 
the trust, 


(d) that at that time has a trustee other than 
(i) Her Majesty in right of Canada or the province, or 


(ii) a corporation resident in Canada that is licensed or otherwise author- 
ized under the laws of Canada or a province to carry on in Canada the 
business of offering to the public its services as trustee, 


(e) that borrows money at that time, 


(f) that acquired at that time any property that is not described in any of 
paragraphs (a), (b) and (f) of the definition “qualified investment” in section 
204, 


(g) that did not comply with prescribed conditions at that time, or 

(h) that was at any previous time not a mining reclamation trust; 
The definition “mining reclamation trust” added by 1995, c. 3, subsec. 52(4), applica- 
ble after 1993 except with respect to a trust the first contribution to which was made 


before February 23, 1994 and that elects in writing filed with the Minister of National 
Revenue before 1996 that this definition not apply to the trust. 


“Minister” means the Minister of National Revenue; 
Related Provisions: 220 — Administration of the Act. 
Regulations: 900 (delegation of authority by the Minister to specific officials). 


“money purchase limit’ for a calendar year has the meaning as- 
signed by subsection 147.1(1); 


“mortgage investment corporation” has the meaning assigned by 
subsection 130.1(6); 


“motor vehicle” means an automotive vehicle designed or adapted 
to be used on highways and streets but does not include 


(a) a trolley bus, or 


(b) a vehicle designed or adapted to be operated exclusively on 
rails; 
Related Provisions: 248(1) — ‘‘automobile”, “passenger vehicle”. 


Interpretation Bulletins: IT-521R: Motor vehicle expenses claimed by self-em- 
ployed individuals; IT-522R: Vehicle, travel and sales expenses of employees. 


“mutual fund corporation” has the meaning assigned by subsec- 
tion 131(8); 


Related Provisions: 131(8.1) — Meaning of “mutual fund corporation”. 


“mutual fund trust” has the meaning assigned by subsection 
132(6); 


Related Provisions: 132(6.1), (6.2), (7), 132.2(1)(q) [to be repealed], 132.2(3)(n) 
[draft] — Extensions and limitations to definition of mutual fund trust. 


“NISA Fund No. 2” means the portion of a taxpayer’s net income 
stabilization account described in paragraph 8(2)(b) of the Farm In- 
come Protection Act; 


Related Provisions: 248(1) — “net income stabilization account”. 


History: “NISA Fund No. 2” enacted by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
139(7), applicable to 1991 et seg. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


Forms: RC4060: Farming income and the CAIS program [guide]; T1163: Statement 
A —CAIS program information and statement of farming activities for individuals; 
T1164: CAIS program information and statement of farming activities for additional 
farming operations; T1165: Statement of farming activities for Ontario self directed 
risk management (SDRM); T1175: CAIS/Farming — calculation of CCA and _busi- 
ness-use-of-home expenses; T1273: Statement A — Harmonized CAIS program infor- 
mation and statement of farming activities for individuals; T1274: Statement B — Har- 
monized CAIS program information and statement of farming activities for additional 
farming operations; T1275: CAIS additional information and adjustment request form. 


“net capital loss” has the meaning assigned by subsection 111(8), 
except as otherwise expressly provided; 

Related Provisions: 104(21.5) — Definition for purposes of trust’s 2000 transition; 
105(21.5) — Definition of net capital losses for trust allocations of capital gains in 
2000; 111(1)(b) — Application of net capital losses; 111(9) — Net capital loss of per- 
son not resident in Canada. 


S. 248(1) oil 


History: The definition “net capital loss” in subsec. 248(1) amended by 2001, c. 17, 
subsec. 188(1), applicable to taxation years that end after February 27, 2000. It for- 
merly read: 


“net capital loss” has the meaning assigned by subsection .11(8); 


‘net income stabilization account” means an account of a tax- 
payer under the net income stabilization account program under the 
Farm Income Protection Act; 


Related Provisions: 248(1) —“‘NISA Fund No. 2”. 


History: “Net income stabilization account” enacted by 1994, c. 7, Sch. VII (1993, c. 
24), subsec. 139(7), applicable to 1991 et seq. 


Forms: RC4060: Farming income and the CAIS program [guide]; T1163: Statement 
A—CAIS program information and statement of farming activities for individuals: 
T1164: CAIS program information and statement of farming activities for additional 
farming operations; T1165: Statement of farming activities for Ontario self directed 
risk management (SDRM); T1175: CAIS/Farming — calculation of CCA and busi- 
ness-use-of-home expenses; T1273: Statement A — Harmonized CAIS program infor- 
mation and statement of farming activities for individuals; T1274: Statement B — Har- 
monized CAIS program information and statement of farming activities for additional 
farming operations; T1275: CAIS additional information and adjustment request form. 


‘‘Newfoundland offshore area” has the meaning assigned to the 
expression “offshore area” by the Canada-Newfoundland Atlantic 
Accord Implementation Act, chapter 3 of the Statutes of Canada, 
1987; 


‘“non-capital loss” has the meaning assigned by subsection 111(8); 


Related Provisions: 111(1)(a) — Application of non-capital losses; 111(9) — Non- 
capital loss of person not resident in Canada. 


“non-resident” means not resident in Canada; 


Related Provisions: 2(3) — Tax payable by non-resident persons; 94—94.4 — Non- 
resident trusts and foreign investment entities; 94(3)(a) — Certain trusts deemed resi- 
dent in Canada; 138.1(1)(c)(iii) — Insurer deemed non-resident in respect of segre- 
gated fund property used outside Canada; 250 — Resident in Canada. 


“non-resident-owned investment corporation” has the meaning 
assigned by subsection 133(8); 


“Nova Scotia offshore area’ has the meaning assigned to the ex- 
pression “offshore area” by the Canada-Nova Scotia Offshore Pe- 
troleum Resources Accord Implementation Act, chapter 28 of the 
Statutes of Canada, 1988; 


Related Provisions: 124(4)“province’” — Taxable income earned in offshore area 
deemed earned in a province. 


“OSFI risk-weighting guidelines” means the guidelines, issued by 
the Superintendent of Financial Institutions under the authority of 
section 600 of the Bank Act, requiring an authorized foreign bank to 
provide to the Superintendent on a periodic basis a return of the 
bank’s risk-weighted on-balance sheet assets and off-balance sheet 
exposures, that apply as of August 8, 2000; 

History: The definition “OSFI risk-weighting guidelines” added to subsec. 248(1) by 
2001, c. 17, subsec. 188(5), applicable after June 27, 1999. 


“office”? means the position of an individual entitling the individual 
to a fixed or ascertainable stipend or remuneration and includes a 
judicial office, the office of a minister of the Crown, the office of a 
member of the Senate or House of Commons of Canada, a member 
of a legislative assembly or a member of a legislative or executive 
council and any other office, the incumbent of which is elected by 
popular vote or is elected or appointed in a representative capacity 
and also includes the position of a corporation director, and “‘of- 
ficer’’ means a person holding such an office; 


Selected Cases [subsec. 248(1)‘‘office”]: Alexander v. MNR, [1969] C.T.C. 715 
(Exch.) (Hospital radiologist and department head held to be independent contractor). 


Interpretation Bulletins: [T-377R: Director’s, executor’s or juror’s fees (archived). 
“officer”? — [See the final words of “office” above.] 


“oil or gas well’ means any well (other than an exploratory probe 
or a well drilled from below the surface of the earth) drilled for the 
purpose of producing petroleum or natural gas or of determining the 
existence, location, extent or quality of a natural accumulation of 
petroleum or natural gas, but, for the purpose of applying sections 
13 and 20 and any regulations made for the purpose of paragraph 
20(1)(a) in respect of property acquired after March 6, 1996, does 
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not include a well for the extraction of material from a deposit of 
bituminous sands or oil shales; 


History: The definition “oil or gas well” in subsec. 248(1) amended by 1997, c. 25, 
subsec. 71(1), applicable after March 6, 1996. It formerly read: 


“oil or gas well” means any well (other than an exploratory probe or a well 
drilled from below the surface of the earth) drilled for the purpose of producing 
petroleum or natural gas or of determining the existence, location, extent or qual- 
ity of a natural accumulation of petroleum or natural gas; 


interpretation Bulletins: IT-125R4: Dispositions of resource properties. 


“overseas Canadian Forces school staff’ means personnel em- 
ployed outside Canada whose services are acquired by the Minister 
of National Defence under a prescribed order relating to the provi- 
sion of educational facilities outside Canada; 
Related Provisions: 250(1)(d.1) — Optional deemed residence in Canada. 


Regulations: 6600 (prescribed order). 
“paid-up capital” has the meaning assigned by subsection 89(1); 
“paid-up capital deficiency” — [Repealed under former Act] 


“Part VII refund” has the meaning assigned by subsection 192(2); 
Origin of “Part VIl refund”: R.S.C. 1985, c. 1 (Sth Supp.). 


“Part VIII refund” has the meaning assigned by subsection 
194(2); 
Origin of “Part VIII refund”: R.S.C. 1985, ¢. 1 (Sth Supp.). 


“participant” — [Repealed under former Act] 
Proposed Addition — 248(1)“participating interest” _ 


“participating interest” has the meaning assigned by section 
94.1; a oo 
Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), subsec. _ 
44(6), will add the definition “participating interest” to subsec. 248(1), applicable to 
taxation years that begin after 2002. rrr 
Technical Notes: The definition “participating interest” is included in subsection 
248(1) so that the definition of this expression in subsection 94.1(1) applies for the 
purposes of the Act. : Oe - 


“passenger vehicle” means an automobile acquired after June 17, 
1987 (other than an automobile acquired after that date pursuant to 
an obligation in writing entered into before June 18, 1987) and an 
automobile leased under a lease entered into, extended or renewed 
after June 17, 1987; 

Regulations: Sch. II:Cl. 10, Sch. II:Cl. 10.1, Sch. I-Cl. 16. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1); IT-521R: Motor vehicle expenses claimed by self-employed individ- 
uals; IT-522R: Vehicle, travel and sales expenses of employees. 


“past service pension adjustment” of a taxpayer for a calendar 
year in respect of an employer has the meaning assigned by 
regulation; 

Regulations: 8303(1). 

Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Registered Plans Compliance Bulletins: 1 (calculation of past service pension 
adjustment). 


Forms: 1215: Past servicé pension adjustment exempt from certification; T215 Seg- 
ment; T215 Summ: Summary of past service pension adjustments exempt from certifi- 
cation; T1004: Applying for the certification of a provisional PSPA; T1006: Designat- 
ing an RRSP withdrawal as a qualifying withdrawal; T4104: Past service pension 
adjustment guide. 


“pension adjustment” of a taxpayer for a calendar year in respect 
of an employer has the meaning assigned by regulation; - 

Related Provisions: 146(5.21) — Anti-avoidance. 

Regulations: 8301(1). 

Registered Plans Compliance Bulletins: | (pension adjustments). 

Forms: T4084: Pension adjustment guide. 


“person”, or any word or expression descriptive of a person, in- 
cludes any corporation, and any entity exempt, because of subsec- 
tion 149(1), from tax under Part I on all or part of the entity’s taxa- 
ble income and the heirs, executors, liquidators of a succession, 


Income Tax Act 


administrators or other legal representatives of such a person, ac- 
cording to the law of that part of Canada to which the context 
extends; 
Related Provisions: 33.1(2)(a) —“Person’’ includes partnership for international 
banking centre rules; 66(16) — “Person” includes partnership for flow-through share 
rules; 79(1), 79.1(1) — Includes partnership for rules re seizure of property by creditor; 
80(1), 80.01(1) — Includes partnership for debt forgiveness rules: 127.2(9), 
127.3(7) — Includes partnership for SPTC and SRTC rules; 139.1(1) — Includes part- 
nership for insurance demutualization; 187.4(c) — Includes partnership for Part IV.1 
tax; 209(6) — Includes partnership for purposes of tax on caryed-out income; 227(5.2), 
(15) — Includes partnership for certain purposes re withholding tax; 237.1(1) — In- 
cludes partnership for tax shelter identification rules; 251.1(4) — Includes partnership 
for definition of affiliated persons; Canada-U.S. Tax Treaty:Art. III: 1(e) — Meaning of 
“person” for treaty purposes. 
History: “Person” amended by 2001, c. 17, subsec. 230(1), to add “liquidators of a 
succession,”, in force June 14, 2001. 
“Person” substituted by 1994, c. 7, Sch. VIIT (1993, c. 24), subsec. 139(1). “Person” 
formerly read: 
“person”, or any word or expression descriptive of a person, includes any body 
corporate, and the heirs, executors, administrators or other legal representatives 
of the person, according to the law of that part of Canada to which the context 
extends; 


Interpretation Bulletins: IT-216: Corporation holds property as agent for share- 
holder (archived); IT-379R: Employees profit sharing plans — allocations to 
beneficiaries. 

Information Circulars: 78-10R4: Books and records retention/destruction: -05-1: 
Electronic record keeping. 

1.T. Technical News: 25 (partnership issues). 


Advance Tax Rulings: ATR-1: Transfer of legal title in land to bare trustee. 


“personal or living expenses” includes 


(a) the expenses of properties maintained by any person for the 
use or benefit of the taxpayer or any person connected with the 
taxpayer by blood relationship, marriage or common-law part- 
nership or adoption, and not maintained in connection with a 
business carried on for profit or with a reasonable expectation of 
profit, 


(b) the expenses, premiums or other costs of a policy of insur- 
ance, annuity contract or other like contract if the proceeds of 
the policy or contract are payable to or for the benefit of the 
taxpayer or a person connected with the taxpayer by blood rela- 
tionship, marriage or common-law partnership or adoption, and 


(c) expenses of properties maintained by an estate or trust for the 
benefit of the taxpayer as one of the beneficiaries; 


Related Provisions: 18(1)(h), 56(1)(0)(i) — No deduction for personal or living 
expenses. 


History: The definition “personal or living expenses” in subsec. 248(1) amended by 
2000, c. 12, Sch. 2, s. 9, to replace “marriage” with “marriage or common-law partner- 
ship”, applicable to 2001 er seg., in force July 31, 2000. See also the transitional rules 
reproduced in the History to 248(1)“common-law partner”. 


Selected Cases [subsec. 248(1)“personal or living expenses”): McNeill y. 
Canada, [1989] 2 C.T.C. 310 (FCTD) (MURB unit was acquired as source of income 
with a reasonable expectation of profit). 


“personal services business” has the meaning assigned by subsec- 
tion 125(7); 


“personal trust’? means 


(a) a testamentary trust, or 


(b) an inter vivos trust, no beneficial interest in which was ac- 
quired for consideration payable directly or indirectly to 


(1) the trust, or 


(ii) any person who has made a contribution to the trust by 
way of transfer, assignment or other disposition of property, 


but, after 1999, does not include a unit trust; 


Related Provisions: 107.4(3)(i) — Trust deemed not to be personal trust; 108(6) — 
Where terms of trust are varied: 108(7) — Meaning of “acquired for consideration”; 
110.6(16) — Extension of definition for purposes of capital gains exemption; 
128.1(10)“excluded right or interest’’(j) —No deemed disposition on emigration of 
beneficiary; 251(1)(b) — Trust deemed not at arm’s length with beneficiary. 
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History: The portion of the definition “personal trust” after subpara. (b)(ii) amended 
by 2001, c. 17, subsec. 188(4), applicable after December 23, 1998. That portion for- 
merly read: 
and, for the purposes of this paragraph and paragraph 53(2)(h), where all the 
beneficial interests in a particular inter vivos trust acquired by way of the trans- 
fer, assignment or other disposition of property to the particular trust were ac- 
quired by 
(iii) one person, or 
(iv) 2 or more persons who would be related to each other if 


(A) a trust and another person were related to each other, where the 
other person is a beneficiary under the trust or is related to a beneficiary 
under the trust, and 


(B) a trust and another trust were related to each other; where a benefici- 
ary under the trust is a beneficiary under the other trust or is related to a 
beneficiary under the other trust, 


any beneficial interest in the particular trust acquired by such a person shall be 
deemed to have been acquired for no consideration; 


All that portion of para. (b) of “personal trust” following subpara. (ii) amended by 
1994, c. 7, Sch. VI (1993, c. 24), subsec. 139(4), applicable after 1987. That portion 
formerly read: 
and, for the purposes of this paragraph and paragraph 53(2)(h), where an inter 
vivos trust is created by way of the transfer, assignment or other disposition of 
property by an individual (or two or more individuals each of whom was, at the 
time the trust was created, related to each of the other individuals), any benefi- 
cial interest in the trust acquired by the individual, or individuals, at the time the 
trust was created shall be deemed to have been acquired for no consideration; 
Interpretation Bulletins: IT-342R: Trusts — Income payable to beneficiaries; IT- 
381R3: Trusts — capital gains and losses and the flow-through of taxable capital gains 
to beneficiaries; IT-385R2: Disposition of an income interest in a trust. 


‘“personal-use property” has the meaning assigned by section 54; 


‘post-1971 spousal or common-law partner trust” means a trust 
that would be described in paragraph 104(4)(a) if that paragraph 
were read without reference to subparagraph 104(4)(a)(iv); 

Related Provisions: 104(6)(b)(ii), (iii) —— Deduction from income of trust; 


104(15)(a) — Preferred beneficiary election; 107(4)(a)(i) — Distribution of property to 
person other than taxpayer or partner. 


History: The definition “post-1971 spousal or common-law partner trust” added to 
subsec. 248(1) by 2001, c. 17, subsec. 188(5), applicable to trusts created after 1971. 


“preferred share” means a share other than a common share; 


“prescribed”? means 


(a) in the case of a form, the information to be given on a form 
or the manner of filing a form, authorized by the Minister, 


(a.1) in the case of the manner of making or filing an election, 
authorized by the Minister, and 


(b) in any other case, prescribed by regulation or determined in 
accordance with rules prescribed by regulation; , 
Related Provisions: 147.1(18) — Regulation re pension plans; 220(3.21) — Certain 
designations in prescribed form deemed to be elections; 221 — Regulations generally; 
244(16) — Forms prescribed or authorized; 248(1) — “Regulation”; Interpretation Act 
32 — Deviations from prescribed form acceptable. 
History: Para. (a) of “prescribed” substituted and para. (a.1) added by 1994, c. 7, Sch. 
IL (1991, c. 49), subsec. 192(9). Para. (a) formerly read: 
(a) in the case of a form or the information to be given on a form, prescribed by 
order of the Minister, and 
Selected Cases [subsec. 248(1)‘‘prescribed”]: Cal Investments Ltd. v. Canada, 
[1990] 2 C.T.C. 418 (FCTD) (Where a taxpayer and defrauded principal agreed to treat 
funds diverted as loans, taxpayer had no mens rea for evasion in respect of return filed 
after agreement. Waiver without corporate seal valid where signed by an officer of the 
company with implied authority; corporate seal discretionary provision for Minister’s 
benefit). 
Regulations: Part I-XCII. 
Application Policies: SR&ED 2004-02: Filing requirements for claiming SR&ED 
carried out in Canada. 


“principal amount”, in relation to any obligation, means the 
amount that, under the terms of the obligation or any agreement re- 
lating thereto, is the maximum amount or maximum total amount, 
as the case may be, payable on account of the obligation by the 
issuer thereof, otherwise than as or on account of interest Or as or on 
account of any premium payable by the issuer conditional on the 
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exercise by the issuer of a right to redeem the obligation before the 
maturity thereof; 

Related Provisions: 80.02(2)(a) — Principal amount of distress preferred share. 
I.T. Application Rules: 26(1.1) (where obligation was outstanding on January 1, 
1972). 

1.T. Technical News: 25 (foreign exchange losses). 


“private corporation” has the meaning assigned by subsection 
89(1); 


“private foundation” has the meaning assigned by section 149.1; 


History: The definition “private foundation” added to subsec. 248(1) by 1998, c. 19, 
subsec. 66(3), applicable after 1996. ; 


“private health services plan’? means 


(a) a contract of insurance in respect of hospital expenses, medi- 
cal expenses or any combination of such expenses, or 


(b) a medical care insurance plan or hospital care insurance plan 
or any combination of such plans, 


except any such contract or plan established by or pursuant to 


(c) a law of a province that establishes a health care insurance 
plan as defined in section 2 of the Canada Health Act, or 


(d) an Act of Parliament or a regulation made thereunder that 
authorizes the provision of a medical care insurance plan or hos- 
pital care insurance plan for employees of Canada and their 
dependants and for dependants of members of the Royal Cana- 
dian Mounted Police and the regular force where such employ- 
ees or members were appointed in Canada and are serving 
outside Canada; 
Related Provisions: 6(1)(a)(i) — Employer’s contribution to private health services 
plan not a taxable benefit; 20.01 — Deduction from business income for premiums 
paid to plan; 118.2(2)(q) — Medical expense credit for premiums paid to private health 
services plan. 
History: Para. (c) of the definition “private health services plan” in subsec. 248(1) 
amended by 1999, c. 22, subsec. 80(3), deemed to have come into force on April 1, 
1996. It formerly read: 


(c) a law of a province that establishes a health care insurance plan in respect of 
which the province receives contributions from Canada for insured health ser- 
vices, provided under the plan pursuant to the Federal-Provincial Fiscal Ar- 
rangements Act, or 


Para. (c) of “private health services plan’ amended by 1995, .c. 17, subsec. 45(2), to 
substitute “Federal-Provincial Fiscal Arrangements Act’ for ““Federal-Provincial Fis- 
cal Arrangements and Federal Post-Secondary Education and Health Contributions 
Act’, in force April 1, 1996. 


Interpretation Bulletins: IT-339R2: Meaning of “private health services plan”; IT- 
529: Flexible employee benefit programs. 


Advance Tax Rulings: ATR-8: Self-insured health and welfare trust fund; ATR-23: 
Private health services plan. 


“professional corporation” means a corporation that carries on the 
professional practice of an accountant, dentist, lawyer, medical doc- 
tor, veterinarian or chiropractor; 

Related Provisions: 249.1(1)(b) — Year-end of professional corporation. 


History: The definition “professional corporation” added by 1996, c. 21, subsec. 
60(2), applicable after 1994. 


“profit sharing plan” has the meaning assigned by subsection 
147(1); 


“property” means property of any kind whatever whether real or 
personal or corporeal or incorporeal and, without restricting the 
generality of the foregoing, includes 


Proposed Amendment — 248(1)“property” opening 
£ ; words © 


Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
278(4), will amend the opening words of the definition “property” in subsec. 248(1) by 
substituting “personal, immovable or movable, tangible or intangible,” for “personal”, 
to come into force on Royal Assent. 


Technical Notes: See under 12(4). 
(a) a right of any kind whatever, a share or a chose in action, 
(b) unless a contrary intention is evident, money, 
(c) a timber resource property, and 
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(d) the work in progress of a business that is a profession; 
Related Provisions: 9(1), 9(3) — Income from property; 79(1), 79.1(1) — Defini- 
tion of property for purposes of rules re seizure of property by creditor; 248(5) — 
Meaning of substituted property. 

Selected Cases [subsec. 248(1)“property”]: Manrell v. R., [2003] 3 C.T.C. 50 
(FCA); rev’g [2002] 1 C.T.C. 2543 (TCC) (Right to compete is not “property”); RSJ 
Research Ltd. v. Canada, [1993] 2 C.T.C. 2378 (TCC) (Right to portion of revenues 
was “property”); Sani Sport Inc. v. Canada, {1990} 2 C.T.C. 15 (RCA) (Amount paid 
for loss of business use of expropriated land was capital gain). 

I.T. Application Rules: 26(6) (property disposed of and reacquired from June 19 to 
December 31, 1971). 

Interpretation Bulletins: [T-334R2: Miscellaneous receipts; IT-432R2: Benefits 
conferred on shareholders; IT-457R: Election by professionals to exclude work in pro- 
gress from income. 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax credit. 
Advance Tax Rulings: ATR-60: Joint exploration corporations. 


“province” — [Repealed under former Act] 


“public corporation’ has the meaning assigned by subsection 
89(1); 


“public foundation” has the meaning assigned by section 149.1; 


History: The definition “public foundation” added to subsec. 248(1) by 1998, c. 19, 
subsec. 66(3), applicable after 1996. 


“qualified donee” has the meaning assigned by subsection 
149.1(1). 
Related Provisions: 188.2(3)(a)(ii) — Effect of suspension of charity’s receipting 
privileges. 


History: The definition “qualified donee” added to subsec. 248(1) by 2001, c. 17, sub- 
sec. 188(5), applicable after 1998. 


“qualifying environmental trust” at any time means a trust resi- 
dent in a province and maintained at that time for the sole purpose 
of funding the reclamation of a site in the province that had been 
used primarily for, or for any combination of, the operation of a 
mine, the extraction of clay, peat, sand, shale or aggregates (includ- 
ing dimension stone and gravel) or the deposit of waste, where the 
maintenance of the trust is or may become required under the terms 
of a contract entered into with Her Majesty in right of Canada or the 
province or is or may become required under a law of Canada or the 
province and the contract was entered into or that law was enacted, 
as the case may be, on or before the later of J anuary 1, 1996 and the 
day that is one year after the day on which the trust was created, but 
does not include a trust 


(a) that relates at that time to the reclamation of a well, 


(b) that is not maintained at that time to secure the reclamation 
obligations of one or more persons or partnerships that are bene- 
ficiaries under the trust, 


(c) that at that time has a trustee other than 
(1) Her Majesty in right of Canada or the province, or 


(i1) a corporation resident in Canada that is licensed or other- 
wise authorized under the laws of Canada or a province to 
carry on in Canada the business of offering to the public its 
services as trustee, 


(d) that borrows money at that time, 


(e) that acquired at that time any property that is not described in 
any of paragraphs (a), (b) and (f) of the definition “qualified in- 
vestment” in section 204, 


(f) to which the first contribution was made before 1902} 


(g) from which any amount was distributed before February Pe), 
1994, 


(h) if that time is before 1998 and the trust is not a mining recla- 
mation trust at that time, 


(i) to which the first contribution was made before 1996, 


(ii) from which any amount was distributed before February 
19, 1997, or 


(iii) any interest in which was disposed of before February 
ity rath UE ip 


Income Tax Act 


(1) that elected in writing filed with the Minister, before 1998 or 
before April of the year following the year in which the first 
contribution to the trust was made, never to have been a qualify- 
ing environmental trust, or 


(j) that was at any previous time during its existence not a quali- 
fying environmental trust; 


Related Provisions: 12(1)(z.1), (z.2)— Income from trust or from sale of interest; 
20(1)(ss), (tt) Deduction for contribution to trust or acquisition of interest; 
75(3)(c.1) — Reversionary trust rules do not apply; 107.3(1), (2) — Rules applying to 
trust; 107.3(3) — Where trust ceases to be qualifying environmental trust; 127.41 — 
Tax credit to beneficiary of trust; 149(1)(z) — No Part I tax on trust; 211.6 — Part 
XIL4 tax on trust; 248(1)“cost amount’’(e.2) — Cost amount of interest in trust is zero: 
250(7) — Trust deemed resident in province where site is located. 


cation: July 1 ft legi - technical), subsec. 
(12), will add the definition “qualifying trust annuity” to subsec. 248( ), applica- 
ble after 1998. _ _ 
Technical Notes: The term “qua 
248(1), and is defined to have the meaning assigne 
distinguishing feature o: alifying trust nt is a 
Special provisions relating to qualifying trust annuities are set out in sections 60.01 

75.2, 148 and 160.2. (Refer to the explanatory notes on those provisions for further — 


“RRSP deduction limit” has the meaning assigned by subsection 
146(1); 


“RRSP dollar limit” has the meaning assigned by subsection 
146(1); 


“record” includes an account, an agreement, a book, a chart or ta- 
ble, a diagram, a form, an image, an invoice, a letter, a map, a mem- 
orandum, a plan, a return, a statement, a telegram, a voucher, and 
any other thing containing information, whether in writing or in any 
other form; 


History: The definition “record” added to subsec. 248(1) by 1998, c. 19, subsec. 
239(6), in force on June 18, 1998. 


Information Circulars: 78-10R4: Books and records retention/destruction. 
Forms: RC4409: Keeping records [guide]. 


“refundable Part VII tax on hand” has the meaning assigned by 
subsection 192(3); 


“refundable Part VIII tax on hand” has the meaning assigned by 
subsection 194(3); 
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“registered Canadian amateur athletic association” means an as- 
sociation that was created under any law in force in Canada, that is 
resident in Canada and that 


(a) is a person described in paragraph 149(1)(1), and 


(b) has, as its primary purpose and its primary function, the pro- 
motion of amateur athletics in Canada on a nation-wide basis, 


that has applied to the Minister in prescribed form for registration, 
that has been registered and whose registration has not been re- 
voked under subsection 168(2); 

Related Provisions: 143.1 — Amateur athletes’ reserve funds. 


Selected Cases: Maccabi Canada v. MNR, [1998] 4 C.T.C. 21 (FCA) (No demo- 
graphic element to be read into definition). 


Interpretation Bulletins: IT-168R3: Athletes and players employed by football, 
hockey and similar clubs; IT-496R: Non-profit organizations. 


Forms: T1189: Application to register a Canadian amateur athletic association under 
the ITA. 


Registered Charities Newsletters: 2 (revised publications and forms). 


Charities Policies: CPS-007: RCAAAs: Receipts — issuing policy; CPS-011: Re- 
gistration of Canadian amateur athletic associations. 


“registered charity’ at any time means 


(a) a charitable organization, private foundation or public foun- 
dation, within the meanings assigned by subsection 149.1(1), 
that is resident in Canada and was either created or established 
in Canada, or 


(b) a branch, section, parish, congregation or other division of an 
organization or foundation described in paragraph (a), that is 
resident in Canada and was either created or established in Can- 
ada and that receives donations on its own behalf, 


that has applied to the Minister in prescribed form for registration 
and that is at that time registered as a charitable organization, pri- 
vate foundation or public foundation; 


Proposed Amendment — Public benefit test for 
_ charity registration 


CRA Charities announcement, Eee 30, a Ci 


our ongoing sector oulieech initiative we are now Mess 
for public benefit, a fundamental requirement for every cha 
pose of the guidelines is to provide basic information ab 
clarify the meaning of the term “public benefit” as we und 
make determinations of charitable status under the ITA. 


uirement and to 
and apply it when \ we 


The CRA wants to hear from charities and individuals involved in charitable work as 
well as government departments and the public generally. We seek your views about 
whether these guidelines are easy to understand and apply but also welcome comments 
about all aspects of the proposed guidelines. Please feel free to forward this informa- 
tion to groups who may not be regular visitors to our site, but who may be interested in 
contributing their views _ 


We will consider all ments received by December 15, 2004. 


Please send all replies in writing to the attention of Jocelyne Dumoulin by. emai to 
consultation- policy-politique@cera-adre. g ac.ca [or:] Charities Directorate, CRA, , Tower 
A, 320 Queen Street, Ottawa ON KIA OLS; fax (613) 948-1320 oo . 


[The full text of this consultation document (34 pages) can be found on axe oriner, 
taxnet.pro o¥ cta.ge.ca/charities — ed.] 


Related Provisions: 149(1)(f) — No tax on registered charity; 149.1 — Rules for 
charities: 149.1(4.1)(c) — Revocation of registration if false statement made to obtain 
it; 149.1(6.3) — Designation as public foundation, etc; 149.1(6.4) — Registered: na- 
tional arts service organization treated as registered charity; 149.1(22) — Notice of re- 
fusal to register charity; 149.1(23)— Annulment of charity registration; 
188.2(3)(a)(ii) — Effect of suspension of charity’s receipting privileges; Canada-U.S. 
Tax Treaty;Art. XXI — Exempt organizations. 

Selected Cases: Vancouver Society of Immigrant & Visible Minority Women v. 
MNR, {1999} 2 C.T.C. 1 (SCC); aff’ g [1996] 2 C.T. C. 88 (FCA) (Valid charitable or- 
ganization must be constituted exclusively for charitable purposes); Vancouver 
Regional FreeNet Association v. MNR, [1996] 3 C.T.C. 102 (FCA) (Provision of access 
to information on Internet free of charge was charitable activity). 


Interpretation Bulletins: IT-496R: Non-profit organizations. 


Forms: RC4106: Registered charities operating outside Canada [guide]; RC4108: 
Registered charities and the Income Tax Act [guide]; T2050: Application to register a 
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charity under the ITA; T2095: Canadian charities — application for re-designation; 
T4063: Registering a charity for income tax purposes [guide]. 


Registered Charities Newsletters: 2 (revised publications and forms); 8 (changes 
in departmental policy on applications for re-registration); 10 (:e-registration fee); 11 
(renewal in the Charities Directorate; consultation on registering organizations that pro- 
vide rental housing for low-income; facts about charities); 12 (promoting volunteerism: 
Grand Forks Volunteer Society v. MNR), 13 (from the Director General); 14 (registra- 
tion process speeds up); 15 (facts and figures about charities and the CCRA; registered 
charities as internal divisions of other charities); 16 (issues: amalgamations, mergers, 
and consolidations); 18 (statistics on charities); 19 (new charity representative position 
created; facts and figures about charities and the CRA in 2003; what is the difference 
between a registered charity and a non-profit organization?); 20 (working outside Can- 
ada — board of directors); 21 (when is an amalgamation not an amalgamation?); 23 
(facts and figures about charities and the CRA in 2004). 


Charities Policies: CPS-017: Effective date of registration. See under 149.1(1)*char- 
itable organization” for Policies on what organizations will be registered. 


“registered education savings plan” has the meaning assigned by 
subsection 146.1(1); 


“registered home ownership savings plan’? — 
former Act] 


[Repealed under 


“registered investment” has the meaning assigned by subsection 
204.4(1); 


“registered labour-sponsored venture capital corporation” 
means a corporation that was registered under subsection 204.81(1), 
the registration of which has not been revoked; 


History: The definition “registered labour-sponsored venture capital corporation” ad- 
ded to subsec. 248(1) by 1997, c. 25, subsec. 71(3), applicable after 1995. 


“registered national arts service organization’, at any time, 
means a national arts service organization that has been registered 
by the Minister under subsection 149.1(6.4), which registration has 
not been revoked; 


History: “Registered national arts organization” enacted by 1994, c. 7, Sch. II (1991, 
c. 49), subsec. 192(14), applicable after July 13, 1990. 


“registered pension fund or plan” — 
Act] 


[Repealed under former 


“registered pension plan” means a pension plan that has been reg- 
istered by the Minister for the purposes of this Act, which registra- 
tion has not been revoked; 

Related Provisions: 147.1(2) — Registration of plan; 147.1(3) — Deemed registra- 


tion; 128.1(10)excluded right or interest’’(a)(viii) —No deemed disposition of pen- 
sion rights on emigration. 


Selected Cases [subsec. 248(1)“registered pension plan”]: Kamil v. R., 
[1999] 1 C.T.C. 2447 (TCC) (U.S. 401K plan is not a “registered pension plan”). 


1.T. Application Rules: 17(8) (reference to RPP includes reference to approved plan 
before RPP amendment in 1990). 


Interpretation Bulletins: IT-167R6: Registered pension plans — employee’s contri- 
butions; IT-528: Transfers of funds between registered plans. 


Forms: T510: Application to register a pension plan. 


“registered retirement income fund” has the meaning assigned by 
subsection 146.3(1); 


“registered retirement savings plan” has the meaning assigned by 
subsection 146(1); 


“registered securities dealer” means a person registered or li- 
censed under the laws of a province to trade in securities, in the 
capacity of an agent or principal, without any restriction as to the 
types or kinds of securities in which that person may trade; 


Related Provisions: 
mark-to-market rules. 


142.2(1)“investment dealer’, 142.5 — Corporation subject to 


History: The definition “registered securities dealer” added by 1995, c. 21, subsec. 
74(2), applicable after April 26, 1989. 


“registered supplementary unemployment benefit plan” has the 
meaning assigned by subsection 145(1); 


“regulation”? means a regulation made by the Governor in Council 
under this Act; 
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Related Provisions: 65(2)—Regulations allowing resource allowances; 
147.1(18) — Regulations re pension plans; 215(5)— Regulations reducing amount to 
be deducted or withheld; 221 — Regulations generally; 248(1) — “Prescribed”. 


“restricted farm loss” has the meaning assigned by subsection 
31(1.1); 

Related Provisions: 111(1)(c)— Application of restricted farm losses; 111(9) — 
Restricted farm loss where taxpayer not resident in Canada. 

History: The definition “restricted farm loss” amended by 1995, c. 21, subsec. 43(1), 


applicable to taxation years that end after February 21, 1994. The definition formerly 
read: 


“restricted farm loss” has the meaning assigned by subsection 31(1); 


“restricted financial institution”? means 
(a) a bank, 


(b) a corporation licensed or otherwise authorized under the 
laws of Canada or a province to carry on in Canada the business 
of offering to the public its services as trustee, 


(c) a credit union, 
(d) an insurance corporation, 


(e) a corporation whose principal business is the lending of 
money. to persons with whom the corporation is dealing at arm’s 
length or the purchasing of debt obligations issued by such per- 
sons or a combination thereof, 


(e.1) a corporation described in paragraph (g) of the definition 
“financial institution” in subsection 181(1), or 


(f) a corporation that is controlled by one or more corporations 
described in any of paragraphs (a) to (e.1); 
Related Provisions: 131(10) — Mutual fund corporation or investment corpora- 
tion — election not to be restricted financial institution: 142.2(1)financial institu- 
tion” — Definition for mark-to-market and related rules; 256(6), (6.1) — Meaning of 
“controlled”. 
History: Para. (f) of the definition “restricted financial institution” in subsec. 248(1) 
amended, and para. (e.1) added, by 1999, c. 22, subsec. 80(4), applicable to taxation 
years that begin after 1998. Para. (f) formerly read: 
(f) a corporation that is controlled by one or more corporations described in any 
of paragraphs (a) to (e); 
Regulations: 8604 [to be repealed] (prescribed financial institutions). 


I.T. Technical News: 25 (Silicon Graphics case — dispersed control is not control). 


“retirement compensation arrangement” means a plan or ar- 
rangement under which contributions (other than payments made to 
acquire an interest in a life insurance policy) are made by an em- 
ployer or former employer of a taxpayer, or by a person with whom 
the employer or former employer does not deal at arm’s length, to 
another person or partnership (in this definition and in Part X13 
referred to as the “custodian”) in connection with benefits that are 
to be or may be received or enjoyed by any person on, after or in 
contemplation of any substantial change in the services rendered by 
the taxpayer, the retirement of the taxpayer or the loss of an office 
or employment of the taxpayer, but does not include 


(a) a registered pension plan, 


(b) a disability or income maintenance insurance plan under a 
policy with an insurance corporation, 


(c) a deferred profit sharing plan, 

(d) an employees profit sharing plan, 

(e) a registered retirement savings plan, 

(f) an employee trust, 

(g) a group sickness or accident insurance plan, 

(h) a supplementary unemployment benefit plan, 

(i) a vacation pay trust described in paragraph 149(1)(y), 


(j) a plan or arrangement established for the purpose of deferring 
the salary or wages of a professional athlete for [the athlete’s| 
services as such with a team that participates in a league having 
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regularly scheduled games (in this definition referred to as an 
“athlete’s plan’), where 


(i) the plan or arrangement would, but for paragraph (j) of the 
definition “salary deferral arrangement” in this subsection, be 
a salary deferral arrangement, and 


(ii) in the case of a Canadian team, the custodian of the plan 
or arrangement carries on business through a fixed place of 
business in Canada and is licensed or otherwise authorized 
under the laws of Canada or a province to carry on in Canada 
the business of offering to the public its services as trustee, 


(k) a salary deferral arrangement, whether or not deferred 
amounts thereunder are required to be included as benefits under 
paragraph 6(1)(a) in computing a taxpayer’s income, 

(1) a plan or arrangement (other than an athlete’s plan) that is 
maintained primarily for the benefit of non-residents in respect 
of services rendered outside Canada, 


(m) an insurance policy, or 
(n) a prescribed plan or arrangement, 


and, for the purposes of this definition, where a particular person 
holds property in trust under an arrangement that, if the property 
were held by another person, would be a retirement compensation 
arrangement, the arrangement shall be deemed to be a retirement 
compensation arrangement of which the particular person is the 
custodian; 

Related Provisions: 8(1)(m.2) — Employee RCA contributions; 12(11) — Defini- 
tions — “investment contract”; 75(3)(a) — Reversionary trust rules do not apply to 
RCA ; 94(1)“exempt foreign trust”(e) — RCA excluded from non-resident trust rules: 
128.1(10)“excluded right or interest”(a)(ix) — No deemed disposition of right to RCA 
on emigration; 207.6(2) — Life insurance policies; 207.6(4) — Deemed contribution: 
207.6(5) — Resident’s arrangement; 252.1(c), (d) — All branches of a union deemed 
to be a single employer. 

Regulations: 6802 (prescribed plan or arrangement). 

Interpretation Bulletins: IT-529: Flexible employee benefit programs. 

1.T. Technical News: 34 (retirement compensation arrangements). 

Advance Tax Rulings: ATR-45: Share appreciation rights plan. 


Forms: 1733: Application for an RCA account number; T4041: Retirement compen- 
sation arrangements guide. 


“retirement income fund” has the meaning assigned by subsection 
146.3(1); 


“retirement savings plan’ has the meaning assigned by subsection 
146(1); 


“retiring allowance” means an amount (other than a superannua- 
tion or pension benefit, an amount received as a consequence of the 
death of an employee or a benefit described in subparagraph 
6(1)(a)(iv)) received 


(a) on or after retirement of a taxpayer from an office or employ- 
ment in recognition of the taxpayer’s long service, or 


(b) in respect of a loss of an office or employment of a taxpayer, 
whether or not received as, on account or in lieu of payment of, 
damages or pursuant to an order or Judgment of a competent 
tribunal, 


by the taxpayer or, after the taxpayer’s death, by a dependant or a 
relation of the taxpayer or by the legal representative of the 
taxpayer; 


Related Provisions: 56(1)(a)(ii) — Inclusion in income; 60(j.1) — Rollover of retir- 
ing allowance to RRSP; 60(0.1)(ii) — Deduction of legal expenses incurred to obtain 
retiring allowance; 128.1(10)“excluded right or interest’(d) — No deemed disposition 


of right to retiring allowance on emigration; 248(8) — Occurrences as a consequence 
of death. 


Selected Cases [subsec. 248(1)“retiring allowance”): Fawkes y. R., [2004] 5 
CT.G),2430 (TCE) ‘In respect of” includes “in association with” loss of taxpayer's 
position); Fostey v. R., [1999] 4 C.7.C. 2575 (TCC) (New employment so radically 
different from old that payment from old was regarded as retiring allowance); Schwartz 
v. Canada, [1996] 1 C.T.C. 303 (SCC) (Retiring allowance not related to employment 
which never started); Merrins v. Canada, [1995] 1 C.T.C. 111 (FCTD) (Amount re- 
ceived on settlement of grievance arising from lay-off was “retiring allowance”); Doyle 
v. R., [1983] C.T.C. 339 (FCTD) (No genuine retirement from office of director of 
wound-up company where its business transferred to another company and managed by 
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same individual as director of second company); Lorenzen v:-R., [1981] C.T.C. 377 
(FCTD) (Retiring allowance disallowed where former president/director of wound-up 
company continued to manage transferred business as president/director of transferee 
company). 


Interpretation Bulletins: IT-99R5: Legal and accounting fees; IT-337R4: Retiring 
allowances; IT-365R2: Damages, settlements and similar receipts; IT-508R:) Death 
benefits. 


I.T. Technical News: 7 (retiring allowances); 19 (Retiring allowances — clarifica- 
tion to Interpretation Bulletin IT-337R3); 20 (retiring allowances — effect of re-em- 
ployment or employment with affiliate). 


Application Policies: SR&ED 2004-01: Retiring allowance. 
Advance Tax Rulings: ATR-12: Retiring allowance. 


“salary deferral arrangement’’, in respect of a taxpayer, means a 
plan or arrangement, whether funded or not, under which any per- 
son has a right in a taxation year to receive an amount after the year 
where it is reasonable to consider that one of the main purposes for 
the creation or existence of the right is to postpone tax payable 
under this Act by the taxpayer in respect of an amount that is, or is 
on account or in lieu of, salary or wages of the taxpayer for services 
rendered by the taxpayer in the year or a preceding taxation year 
(including such a right that is subject to one or more conditions un- 
less there is a substantial risk that any one of those conditions will 
not be satisfied), but does not include 


(a) a registered pension plan, 


(b) a disability or income maintenance insurance plan under a 
policy with an insurance corporation, 


(c) a deferred profit sharing plan, 

(d) an employees profit sharing plan, 

(e) an employee trust, 

(f) a group sickness or accident insurance plan, 

(g) a supplementary unemployment benefit plan, 

(h) a vacation pay trust described in paragraph 149(1)(y), 


(i) a plan or arrangement the sole purpose of which is to provide 
education or training for employees of an employer to improve 
their work or work-related skills and abilities, 


(j) a plan or arrangement established for the purpose of deferring 
the salary or wages of a professional athlete for the services of 
the athlete as such with a team that participates in a league hav- 
ing regularly scheduled games, 


(k) a plan or arrangement under which a taxpayer has a right to 
receive a bonus or similar payment in respect of services ren- 
dered by the taxpayer in a taxation year to be paid within 3 years 
following the end of the year, or 


(1) a prescribed plan or arrangement; 


Related Provisions: 6(1)(i) — Income inclusion on payment from SDA; 6(11) — 
Income inclusion on having right to payment from SDA; 12(11) — Definitions — “in- 
vestment contract”; 56(1)(w)—Income inclusion on payment from. SDA; 
128.1(10)*excluded right or interest”(a)(vii), (b) — No deemed disposition of right to 
SDA on emigration. 

Regulations: 6801 (prescribed plan or arrangement). 

Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-168R3: Athletes and play- 
ers employed by football, hockey and similar clubs; IT-529: Flexible employee benefit 
programs. 

1.T. Technical News: 7 (salary deferral arrangement — paragraph (k)). 

Advance Tax Rulings: ATR-39: Self-funded leave of absence; ATR-45: Share 
appreciation rights plan; ATR-64; Phantom stock award plan. 


“salary or wages”, except in sections 5 and 63 and the definition 
“death benefit” in this subsection, means the income of a taxpayer 
from an office or employment as computed under subdivision a of 
Division B of Part I and includes all fees received for services not 
rendered in the course of the taxpayer’s business but does not in- 
clude superannuation or pension benefits or retiring allowances; 
Related Provisions: Reg. 2900(9) — Exclusions from “salary or wages” for 
SR&ED prescribed proxy amount. 

Interpretation Bulletins: IT-99R5: Legal and accounting fees. 

Application Policies: SR&ED 96-06: Directly undertaking, supervising or support- 
ing v. “directly engaged” SR&ED salary and wages.. 
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“scientific research and experimental development” means sys- 
tematic investigation or search that is carried out in a field of sci- 
ence or technology by means of experiment or analysis and that is 


(a) basic research, namely, work undertaken for the advance- 
ment of scientific knowledge without a specific practical appli- 
cation in view, 


(b) applied research, namely, work undertaken for the. advance- 
ment of scientific knowledge with a specific practical applica- 
tion in yiew, or 


(c) experimental development, namely, work undertaken for the 
purpose of achieving technological advancement for the purpose 
of creating new, or improving existing, materials, devices, prod- 
ucts or processes, including incremental improvements thereto, 


and, in applying this definition in respect of a taxpayer, includes 


(d) work undertaken by or on behalf of the taxpayer with respect 
to engineering, design, operations research, mathematical analy- 
sis, computer programming, data collection, testing or psycho- 
logical research, where the work is commensurate with the 
needs, and directly in support, of work described in paragraph 
(a), (b), or (c) that is undertaken in Canada by or on behalf of the 
taxpayer, 


but does not include work with respect to 
(e) market research or sales promotion, 


(f) quality control or routine testing of materials, devices, prod- 
ucts or processes, 


(g) research in the social sciences or the humanities, 


(h) prospecting, exploring or drilling for, or producing, minerals, 
petroleum or natural gas, 


(i) the commercial production of a new or improved material, 
device or product or the commercial use of a new or improved 
process, 


(j) style changes, or 
(k) routine data collection; 


Related Provisions: 37(1) — SR&ED expenditures deductible; 37(3) — CRA may 
obtain advice from certain sources as to whether an activity is SR&ED; 37(8) — 
Amounts deemed not to be expenditures on SR&ED; 37(13) — Linked work deemed 
to be SR&ED; 127(9)“SR&ED qualified expenditure pool” — Investment tax credits. 


History: The definition “scientific research and experimental development” amended 
by 1998, c. 19, subsec. 239(1), applicable to work performed by a taxpayer after Febru- 
ary 27, 1995 except that, for the purposes of paras. 149(1)(j) and (8)(b), that definition 
does not apply to work performed pursuant to an agreement in writing made by the 
taxpayer before February 28, 1995: The definition formerly read: 


“scientific research and experimental development” has the meaning assigned by 
regulation; 


For discussion of what qualifies as SR&ED, see Northwest Hydraulic Consultants Ltd., 
[1998] 3 C.T.C. 2520 (TCC). 


The definition “scientific research and experimental development” added by 1996, c. 
21, subsec. 60(2), applicable to work performed after February 27, 1995 except that, 
for the purposes of paras. 149(1)(j) and (8)(b), that definition does not apply to work 
performed pursuant to an agreement in writing entered into before February 28, 1995. 


Selected Cases [subsec. 248(1)“SR&ED”]: Northwest Hydraulic Consultants 
Ltd. v. R., [1998] 3 C.T.C. 2520 (TCC) (Court approved criteria in IC 86-4R3 as indic- 
ative of SR&ED). 


Regulations: 2900 (meaning of “scientific research and experimental development” 
(no longer applicable now that the full definition is in the Act). 


Information Circulars: 86-4R2 Supplement 1: Automotive industry application pa- 
per; 86-4R2 Supplement 2: Aerospace industry application paper; 86-4R3: Scientific 
research and experimental development; 94-1: Plastics industry application paper; 94- 
2: Machinery and equipment industry application paper; 97-1: Administrative guide- 
lines for software development. 


Application Policies: SR&ED 94-03: Testing activities on new substances required 
by the Canadian Protection Act (CEPA); SR&ED 95-01R: Linked activities — Reg. 
2900(1)(d); SR&ED 95-02: Science eligibility guidelines for the oil and gas mining 
industries; SR&ED 95-03: Claims for ISO 9000 registration; SR&ED 95-04R: Conflict 
of interest with regard to outside consultants, SR&ED 96-02: Tests and studies re- 
quired to meet requirements in regulated industries; SR&ED 96-08: Eligibility of the 
preparation of new drug submissions; SR&ED 96-09R: Eligibility of Clinical Research 
in the Pharmaceutical Industry; SR&ED 2001-02: Multinational clinical trials; SR&ED 
2002-02R2: Experimental production and commercial production with experimental 
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development work — allowable SR&ED expenditures; SR&ED 2004-03: Prototypes, 
Pilot Plants/Commercial Plants, Custom Products and Commercial Assets. 

Forms: T2 SCH 301: Newfoundland research and development tax credit; T2 SCH 
340: Nova Scotia research and development tax credit; T2 SCH 380: Manitoba re- 
search and development tax credit; T2 SCH 403: Saskatchewan research and develop- 
ment tax credit; T661: Claim for SR&ED in Canada; T4088: Claiming scientific re- 
search and experimental development expenditures — guide to form T661. 


“scientific research and experimental development financing 
contract” has the meaning assigned by subsection 194(6); 


Origin of “scientific research and experimental development financing 
contract”: R.S.C. 1985, c. 1 (5th Supp.). (Formerly included in subsec. 194(6).) 


“scientific research and experimental development tax credit” 
of a taxpayer for a taxation year has the meaning assigned by sub- 
section 127.3(2); 


Origin of “scientific research and experimental development tax credit”: 
R.S.C. 1985, c. 1 (Sth Supp.). (Formerly included in subsec. 127.3(2).) 


“securities lending arrangement” has the meaning assigned by 
subsection 260(1); 


History: The definition “securities lending arrangement” added to subsec. 248(1) by 
1994, c. 21, subsec. 109(6), applicable to 1993 et seq. 


“self-contained domestic establishment” means a dwelling-house, 
apartment or other similar place of residence in which place a per- 
son as a general rule sleeps and eats; 

Interpretation Bulletins: IT-91R4: Employment at special work sites or remote 
work locations; IT-352R2: Employee’s expenses, including work space in home ex- 
penses; IT-513R: Personal tax credits. 


“separation agreement” includes an agreement by which a person 
agrees to make payments on a periodic basis for the maintenance of 
a former spouse or common-law partner, children of the marriage or 
common-law partnership or both the former spouse or common-law 
partner and children of the marriage or common-law partnership, 
after the marriage or common-law partnership has been dissolved 
whether the agreement was made before or after the marriage or 
common-law partnership was dissolved: 

History: The definition “separation agreement” in subsec. 248( 1) amended by 2000, c. 
12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner”, and by Sch. 
2. s. 9, to replace “marriage” with “marriage or common-law partnership’, applicable 
to 2001 er seq., in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)“common-law partner”. 


“servant” — [See under “employment’’.] 


“share” means a share or fraction of a share of the capital stock of 
a corporation and, for greater certainty, a share of the capital stock 
of a corporation includes a share of the capital of a cooperative cor- 
poration (within the meaning assigned by subsection 136(2)) and a 
share of the capital of a credit union; 


Proposed Amendment — 248(1 )“share” 


“share”, except as the context otherwise requires, means a share 
or a fraction of a share of the capital stock of a corporation and, 
for greater certainty, a share of the capital stock [the word “stock” 
should be deleted — ed.] of a corporation includes a share of the 
capital of a cooperative corporation (within the meaning assigned — 
by subsection 136(2)) and a share of the capital of a credit union; 
Application: The July 18, 2005 draft legislation (Part 1 — NRTs and FIEs), subsec. 
44(5), will amend the definition “share” in subsec. 248(1) to read as above, applica- 
ble to taxation years that begin after 2002. 

Technical Notes: The definition “share” is amended so that it applies except as the 
context otherwise requires. For example, if the context requires that the expression _ 
“share” refer to a portion of an amount or thing, then it would not carry the meaning 
otherwise assigned by subsection 248( 1). : 


Related Provisions: 132.2(1)‘share’” — Definition of “share” for mutual fund cor- 
poration rollovers; 132.2(2) [to be repealed], 132.2(1) [draft] — Definition of “share” 
for mutual fund corporation rollovers; 142.2(1)mark-to-market property’(a), 142.5 — 
Mark-to-market rules for financial institutions. 

History: “Share” substituted by 1994, c. 7, Sch. If (1991, c. 49), subsec. 192(1), appli- 
cable after 1988. “Share” formerly read: 


“share” means a share or fraction thereof of the capital stock of a corporation; 


Interpretation Bulletins: IT-116R3: Rights to buy additional shares; IT-392: Mean- 
ing of the term “share”. 
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Advance Tax Rulings: ATR-26: Share exchange. 


“shareholder” includes a member or other person entitled to re- 
ceive payment of a dividend; 


Interpretation Bulletins: IT-116R3: Rights to buy additional shares: IT-432R2: 
Benefits conferred on shareholders. f 


“share-purchase tax credit” of a taxpayer for a taxation year has 
the meaning assigned by subsection 127.2(6); 


“short-term preferred share” of a corporation at any particular 
time means a share, other than a grandfathered share, of the capital 
stock of the corporation issued after December 15, 1987 that at that 
particular time 


(a) is a share where, under the terms and conditions of the share, 
any agreement relating to the share or any modification of those 
terms and conditions or that agreement, the corporation or a 
specified person in relation to the corporation is or may, at any 
time within 5 years from the date of its issue, be required to 
redeem, acquire or cancel, in whole or in part, the share (unless 
the requirement to redeem, acquire or cancel the share arises 
only in the event of the death of the shareholder or by reason 
only of a right to convert or exchange the share) or to reduce the 
paid-up capital of the share, and for the purposes of. this 
paragraph 
(1) an agreement in respect of a share of the capital stock of a 
corporation shall be read without reference to that part of the 
agreement under which a person agrees to acquire the share 
for an amount 


(A) in the case of a share (other than a share that would, 
but for that part of the agreement, be a taxable preferred 
share) the agreement in respect of which provides that the 
share is to be acquired within 60 days after the day on 
which the agreement was entered into, that does not ex- 
ceed the greater of the fair market value of the share at the 
time the agreement was entered into, determined without 
reference to the agreement, and the fair market value of 
the share at the time of the acquisition, determined with- 
out reference to the agreement, or 


(B) that does not exceed the fair market value of the share 
at the time of the acquisition, determined without refer- 
ence to the agreement, or for an amount determined by 
reference to the assets or earnings of the corporation 
where that determination may reasonably be considered 
to be used to determine an amount that does not exceed 
the fair market value of the share at the time of the acqui- 
sition, determined without reference to the agreement, 
and 


(ii) “shareholder” includes a shareholder of a shareholder, or 


(b) is a share that is convertible or exchangeable at any time 
within 5 years from the date of its issue, unless 


(1) it is convertible into or exchangeable for 


(A) another share of the corporation or a corporation re- 
lated to the corporation that, if issued, would not be a 
short-term preferred share, 


(B) a right or warrant that, if exercised, would allow the 
person exercising it to acquire only a share of the corpora- 
tion or a corporation related to the corporation that, if is- 
sued, would not be a short-term preferred share, or 


(C) both a share described in clause (A) and a right or 
warrant described in clause (B), and 


(ii) all the consideration receivable for the share on the con- 
version or exchange is the share described in clause (i)(A) or 
the right or warrant described in clause (i)(B) or both, as the 
case may be, and for the purposes of this subparagraph, 
where a taxpayer may become entitled on the conversion or 
exchange of a share to receive any particular consideration 
(other than consideration described in any of clauses (i)(A) to 
(C)) in lieu of a fraction of a share, the particular considera- 
tion shall be deemed not to be consideration unless it may 
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reasonably be considered that the particular consideration 
was receivable as part of a series of transactions or events 
one of the main purposes of which was to avoid or limit the 
application of Part IV.1 or VI.1, 


and, for the purposes of this definition, 


(c) where at any particular time after December 15, 1987, other- 
wise than pursuant to a written arrangement to do so entered into 
before December 16, 1987, the terms or conditions of a share of 
the capital stock of a corporation that are relevant to any matter 
referred to in any of paragraphs (a), (b), (f) and (h) are estab- 
lished or modified, or any agreement in respect of any such mat- 
ter to which the corporation or a specified person in relation to 
the corporation is a party, is changed or entered into, the share 
shall be deemed after that particular time to have been issued at 
that particular time, 


(d) where at any particular time after December 15, 1987 a par- 
ticular share of the capital stock of a corporation has been issued 
or its terms or conditions have been modified or an agreement in 
respect of the share is modified or entered into, and it may rea- 
sonably be considered, having regard to all the circumstances, 
including the rate of interest on any debt obligation or the divi- 
dend provided on any short-term preferred share, that 


(i) but for the existence at any time of such a debt obligation 
or such a short-term preferred share, the particular share 
would not have been issued or its terms or conditions modi- 
fied or the agreement in respect of the share would not have 
been modified or entered into, and 


(ii) one of the main purposes for the issue of the particular 
share or the modification of its terms or conditions or the 
modification or entering into the agreement in respect of the 
share was to avoid or limit the tax payable under subsection 
19 LCi 


the particular share shall be deemed after that particular time to 
have been issued at that particular time and to be a short-term 
preferred share of the corporation, 


(e) where at any particular time after December 15, 1987, other- 
wise than pursuant to a written arrangement to do so entered into 
before December 16, 1987, the terms or conditions of a share of 
the capital stock of a corporation are modified or established or 
any agreement in respect of the share has been changed or en- 
tered into, and as a consequence thereof the corporation or a 
specified person in relation to the corporation may reasonably be 
expected to redeem, acquire or cancel (otherwise than by reason 
of the death of the shareholder or by reason only of a right to 
convert or exchange the share that would not cause the share to 
be a short-term preferred share by reason of paragraph (b)), in 
whole or in part, the share, or to reduce its paid-up capital, 
within 5 years from the particular time, the share shall be 
deemed to have been issued at that particular time and to be a 
short-term preferred share of the corporation after the particular 
time until the time that such reasonable expectation ceases to 
exist and, for the purposes of this paragraph, 


(i) an agreement in respect of a share of the capital stock of a 
corporation shall be read without reference to that part of the 
agreement under which a person agrees to acquire the share 
for an amount 


(A) in the case of a share (other than a share that would, 
but for that part of the agreement, be a taxable preferred 
share) the agreement in respect of which provides that the 
share is to be acquired within 60 days after the day on 
which the agreement was entered into, that does not ex- 
ceed the greater of the fair market value of the share at the 
time the agreement was entered into, determined without 
reference to the agreement, and the fair market value of 
the share at the time of the acquisition, determined with- 
out reference to the agreement, or 


(B) that does not exceed the fair market value of the share 
at the time of the acquisition, determined without refer- 
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ence to the agreement, or for an amount determined by 
reference to the assets or earnings of the corporation 
where that determination may reasonabiy be considered 
to be used to determine an amount that does not exceed 
the fair market value of the share at the time of the acqui- 
sition, determined without reference to the agreement, 
and 


(i) “shareholder” includes a shareholder of a shareholder, 


(f) where a share of the capital stock of a corporation was issued 
after December 15, 1987 and at the time the share was issued the 
existence of the corporation was, or there was an arrangement 
under which it could be, limited to a period that was within 5 
years from the date of its issue, the share shall be deemed to be a 
short-term preferred share of the corporation unless the share is 
a grandfathered share and the arrangement is a written arrange- 
ment entered into before December 16, 1987, 


(g) where a share of the capital stock of a corporation is acquired 
at any time after December 15, 1987 by the corporation or a 
specified person in relation to the corporation and the share is at 
any particular time after that time acquired by a person with 
whom the corporation or a specified person in relation to the 
corporation was dealing at arm’s length if this Act were read 
without reference to paragraph 251(5)(b), from the corporation 
or a specified person in relation to the corporation, the share 
shall be deemed after that particular time to have been issued at 
that particular time, 


(h) where at any particular time after December 15, 1987, other- 
wise than pursuant to a written arrangement to do so entered into 
before December 16, 1987, as a result of the terms or conditions 
of a share of the capital stock of a corporation or any agreement 
entered into by the corporation or a specified person in relation 
to the corporation, any person (other than the corporation or an 
individual other than a trust) was obligated, either absolutely or 
contingently and either immediately or in the future, to effect 
any undertaking within 5 years after the day on which the share 
was issued (in this paragraph referred to as a “guarantee agree- 
ment”) including any guarantee, covenant or agreement to 
purchase or repurchase the share, and including the lending of 
funds or the placing of amounts on deposit with, or on behalf of 
the shareholder or a specified person in relation to the share- 
holder given 


(i) to ensure that any loss that the shareholder or a specified 
person in relation to the shareholder may sustain, by reason 
of the ownership, holding or disposition of the share or any 
other property is limited in any respect, and 


(ii) as part of a transaction or event or series of transactions 
or events that included the issuance of the share, 


the share shall be deemed after that particular time to have been 
issued at the particular time and to be at and immediately after 
the particular time a short-term preferred share, and for the pur- 
poses of this paragraph, where a guarantee agreement in respect 
of a share is given at any particular time after December 15, 
1987, otherwise than pursuant to a written arrangement to do so 
entered into before December 16, 1987, the share shall be 
deemed to have been issued at the particular time and the guar- 
antee agreement shall be deemed to have been given as part of a 
series of transactions that included the issuance of the share, 


(i) a share that is, at the time a dividend is paid thereon, a share 
described in paragraph (e) of the definition “term preferred 
share” in this subsection during the applicable time period re- 
ferred to in that paragraph or a prescribed share shall, notwith- 
standing any other provision of this definition, be deemed not to 
be a short-term preferred share at that time, and 

(j) “specified person” has the meaning assigned by paragraph (h) 
of the definition “taxable preferred share” in this subsection; 


Proposed Amendment — 248(1)“short-term preferred 
share” 


Letter from Dept. of Finance, May 11, 2005: 
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Dear [xxx}) . 3 — 
Thank you for your letter of April 14, 2005 regarding paragraph (f) of the definition of 
“short-term preferred share” in subsection 248(1) of the Income Tax Act. That provi- 
sion specifies that a share of the capital stoc! of a corporation that is issued in cireum- 
stances where the existence of the corporation was, or there was an agreement under 
which it could be, limited to a period within 5 years f m the date of its i 
to be a short-term preferred share of the corporation. 

In your letter you have described a situation where employees of a company were 
granted stock options under an employee stoc’ option plan at a time when the existence 
of the company was not limited. Although the options remain unvested, they wil auto- 
matically vest following the decision of the company to sell all or substantially all of its 


assets and then liquidate, which it intends to do in the near future. Since the employees’ 


will be able to exercise their options only following the decision to liquidate the corpo- 
ration, any share issued in those circumstances would be deemed to be a short-term 
preferred share. _ re a 

The rules applicable to taxable preferred shares, of which short-term preferred 
are a subset, are intended to apply to situations where corporations that are not in need 
of an interest deduction, instead of issuing debt, issue equity having debt-like charac- 
teristics. One such debt-like characteristic is repayment within a fixe time period, 
which can be achieved indirectly. with a limitation on the existence of the corporation, 
effectively guaranteeing that the “equity” investment will be returned within a certain 
Period otis gc 

You have asked that shares issued pursuant to a grant of options occurring under an 
employee stock option plan or other employee arrangement, where such grant occurs at 
a time when the existence of the corporation was not limited to a perio ithin 5 years 
from the date of grant, be excluded from the definition of short-term preferred share. 


It does not seem appropriate that shares issued in the circumstances you. describe 
should be brought into the ambit of the taxable preferred share rules. Consequently, we 
are prepared to recommend to the Minister of Finance that such an amendment be 
made to the definition. Of course, we cannot offer any assurance that either the Min- 
ister of Finance or Parliament will agree with the recommendation. that we intend to 
make in this regard. Nonetheless, we trust that this statement of our position is helpful. 
Thank you for bringing this matter to our attention. oe 

Yours sincerely, _ 


Len Farber _ te - 

General Director, Tax Legislation Division, ‘Tax Policy Branch 
Related Provisions: 87(4.2) — Amalgamation; 248(10) — Series of transactions. 
Regulations: 6201(8) (prescribed shares). 
Advance Tax Rulings: ATR-46: Financial difficulty. 


“small business bond” has the meaning assigned by section 15.2; 


“small business corporation’’, at any particular time, means, sub- 
ject to subsection 110.6(15), a particular corporation that is a Cana- 
dian-controlled private corporation all or substantially all of the fair 
market value of the assets of which at that time is attributable to 
assets that are 


(a) used principally in an active business carried on primarily in 
Canada by the particular corporation or by a corporation related 
to it, 


(b) shares of the capital stock or indebtedness of one or more 
small business corporations that are at that time connected with 
the particular corporation (within the meaning of subsection 
186(4) on the assumption that the small business corporation is 
at that time a “payer corporation” within the meaning of that 
subsection), or 


(c) assets described in paragraphs (a) and (b), 


including, for the purpose of paragraph 39(1)(c), a corporation that 
was at any time in the 12 months preceding that time a small busi- 
ness corporation, and, for the purpose of this definition, the fair 
market value of a net income stabilization account shall be deemed 
to be nil; 


Related Provisions: 110.6(2.1) — Capital gains deduction — qualified small busi- 
ness corporation shares; 110.6(14)(b) — Interpretation rule for capital gains exemption 
purposes; 110.6(15) — Value of assets of corporation; 136(1) — Whether cooperative 
corporation can be a small business corporation; 137(7) — Whether credit union can be 
a small business corporation; 186(7) — Interpretation of “connected” for para. (b), 
History: That portion of “small business corporation” following para. (c) amended by 
1994, c. 7, Sch. VIII (1993, ¢. 24), subsec. 139(5), applicable to 1991 et seq. That 
portion formerly read: 
and, for the purposes of paragraph 39(1)(c), includes a corporation that was at 
any time in the 12 months preceding that time a small business corporation; 
All that portion of “small business corporation” preceding para. (c) substituted by 
1994, c. 7, Sch. IL (1991, c. 49), subsecs. 192(10), (11), paras. (a), (b) applicable to 
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1988 er seq., and that portion preceding para. (a) applicable after June 17, 1987, except 
before September 14, 1988 it shall be read as follows: 


“small business corporation” at any particular time means, subject to subsection 
110.6(15), a particular corporation that is a Canadian-controlled private corpora- 
tion all or substantially all of the assets of which were at that time 

That portion of the definition formerly read: 


“small business corporation” at any particular time means a particular corpora- 
tion that is a Canadian-controlled private corporation all or substantially all of 
the fair market value of the assets of which at that time was attributable to assets 
that were 

(a) used in an active business carried on primarily in Canada by the particular 
corporation or by a corporation related to it, 


(b) shares of the capital stock of one or more small: business corporations that 
were at that time connected with the particular corporation (within the meaning 
of subsection 186(4) on the assumption that the small business corporation was 
at that time a “payer corporation” within the meaning of that subsection) or a 
bond, debenture, bill, note, mortgage or similar obligation issued by such a con- 
nected corporation, or 


Interpretation Bulletins: IT-268R3: Inter vivos transfer of farm property to child; 
IT-320R3: Qualified investments — Trusts governed by RRSPs, RESPs and RRIFs; 
IT-484R2: Business investment losses. 


Advance Tax Rulings: ATR-53: Purification of a small business corporation; ATR- 
55: Amalgamation followed by sale of shares. 


“small business development bond” has the meaning assigned by 
section 15.1; 


“specified employee” of a person means an employee of the person 
who is a specified shareholder of the person or who does not deal at 
arm’s length with the person; . 

Related Provisions: 15(2.7) — Meaning of specified employee of a partnership for 
purpose of shareholder appropriations and loans. 


History: The definition “specified employee” added to subsec. 248(1) by 1994, c. 8, s. 
32, applicable to taxation years ending after December 2, 1992. 


“specified financial institution”, at any time, means 
(a) a bank, 


(b) a corporation licensed or otherwise authorized under the 
laws of Canada or a province to carry on in Canada the business 
of offering to the public its services as trustee, 


(c) a credit union, 
(d) an insurance corporation, 


(e) a corporation whose principal business is the lending of 
money to persons with whom the corporation is dealing at arm’s 
length or the purchasing of debt obligations issued by such per- 
sons or a combination thereof, 


(e.1) a corporation described in paragraph (g) of the definition 
“financial institution” in subsection 181(1), 


(f) a corporation that is controlled by one or more corporations 
described in any of paragraphs (a) to (e.1) and, for the purpose 
of this paragraph, one corporation is controlled by another cor- 
poration if more than 50% of its issued share capital (having full 
voting rights under all circumstances) belongs to the other cor- 
poration, to persons with whom the other corporation does not 
deal at arm’s length, or to the other corporation and persons with 
whom the other corporation does not deal at arm’s length, or 


(g) a corporation that is related to a particular corporation de- 
scribed in any of paragraphs (a) to (f), other than a particular 
Corporation described in paragraph (e) or (e.1) the principal bus- 
iness of which is the factoring of trade accounts receivable that 

(i) the particular corporation acquired from a related person, 


(ii) arose in the course of an active business carried on by a 
person (in this paragraph referred to as the “business entity”) 
related at that time to the particular corporation, and 

(iil) at no particular time before that time were held by a per- 
son other than a person who was related to the business 
entity; 


Related Provisions: 248(14) — Related corporations; 256(6), (6.1) — Meaning of 
“controlled”’. 


History: The Opening words of the definition “specified financial institution” in sub- 
sec. 248(1) and paras. (f) and (g) of the definition amended, and para. (e.1) added, by 
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1999, c. 22, subsecs. 80(5), (6), applicable for the purpose of determining the status of 
a particular corporation as a specified financial institution, for all purposes of the Act, 
for taxation years of the particular corporation that begin after 1998. The opening 
words and paras. (e) and (f) formerly read: 


“specified financial institution” means 


(f) a corporation that is controlled by one or more corporations described in 
any of paragraphs (a) to (e) and for the purposes of this paragraph, one cor- 
poration is controlled by another corporation if more than 50% of its issued 
share capital (having full voting rights under all circumstances) belongs to 
the other corporation, to persons with whom the other corporation does not 
deal at arm’s length, or to the other corporation and persons with whom the 
other corporation does not deal at arm’s length, or 


(g) a corporation related to a corporation described in any of paragraphs (a) 
to (f): 
Regulations: 8604 [to be repealed] (prescribed financial institutions). 


“specified future tax consequence” for a taxation year means 


(a) the consequence of the deduction or exclusion of an amount 
referred to in paragraph 161(7)(a), 


(b) the consequence of a reduction under subsection 66(12.73) 
of a particular amount purported to be renounced by a corpora- 
tion after the beginning of the year to a person or partnership 
under subsection 66(12.6) or (12.601) because of the application 
of subsection 66(12.66), determined as if the purported renunci- 
ation would, but for subsection 66(12.73), have been effective 
only where 


(i) the purported renunciation occurred in January, February 
or March of a calendar year, 


(ii) the effective date of the purported renunciation was the 
last day of the preceding calendar year, 


(iii) the corporation agreed in that preceding calendar year to 
issue a flow-though share to the person or partnership, 


(iv) the particular amount does not exceed the amount, if any, 
by which the consideration for which the share is to be issued 
exceeds the total of all other amounts purported by the corpo- 
ration to have been renounced under subsection 66(12.6) or 
(12.601) in respect of that consideration, 


(v) paragraphs 66(12.66)(c) and (d) are satisfied with respect 
to the purported renunciation, and 


(vi) the form prescribed for the purpose of subsection 
66(12.7) in respect of the purported renunciation is filed with 
the Minister before May of the calendar year; and 


(c) the consequence of an adjustment or a reduction described in 
subsection 161(6.1); 


Related Provisions: 89(1)‘general rate income pool”A, B — Specified future tax 
consequence (SFTC) ignored in determining eligible dividends for high dividend tax 
credit; 127(10.2)A —Effect of SFTC on investment tax credits; 156.1(1.1), (1.2), 
157(2)(c), (d), 157(2.1)(a), 161(4)(a), 161(4.01)(a), 161(4.1)(a) — Effect of SFTC on 
instalment obligations and instalment interest; 161(6.2) — Flow-through share renunci- 
ations and one-year look-back — effect of SFTC on interest; 162(11) — Effect of 
SFTC on penalties. 

History: Para. (c) added to the definition “specified future tax consequence” in subsec. 
248(1) by 1999, c. 22, subsec. 80(7), applicable to 1998 er seq. 

The definition “specified future tax consequence” added to subsec. 248(1) by 1997, c. 
25, subsec. 71(3), applicable to 1996 er seg.; and, for greater certainty, for taxation 
years that ended before 1996, there are deemed to be no specified future tax 
consequences. 


“specified individual” has the meaning assigned by subsection 
120.4(1); 

History: The definition “specified individual” added to subsec. 248(1) by 2000, c. 19, 
subsec. 67(1), applicable to 2000 er seq. 


“specified investment business” has the meaning assigned by sub- 
section 125(7); 


“specified member”? of a partnership in a fiscal period or taxation 
year of the partnership, as the case may be, means 
(a) any member of the partnership who is a limited partner 
(within the meaning assigned by subsection 96(2.4)) of the part- 
nership at any time in the period or year, and 
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(b) any member of the partnership, other than a member who is 


(1) actively engaged in those activities of the partnership bus- 
iness that are other than the financing of the partnership busi- 
ness, or 


(ii) carrying on a similar business as that carried on by the 
partnership in its taxation year, otherwise than as a member 
of a partnership, 
on a regular, continuous and substantial basis throughout that 
part of the period or year during which the business of the part- 
nership is ordinarily carried on and during which the member is 
a member of the partnership; 
Related Provisions: 40(3.131), 127.52(2.1) — Anti-avoidance. 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


Proposed Addition - _ Best) epecinied participating 
interes?” 


“specified Participating interest’ means 3 ‘property of a tax- 


payer that is 


(a) a participating interest t oF the taxpayer, other than an ex- 
empt interest (as defined by subsection 94. 1d) of the tax- 
payer, in a foreign investment entity, or 


(b) a participating interest of the taxpayer ina tracking entity 
(in this paragraph, as defined by subsection 94.2(1)), other 
than S 


_ @ an exempt interest (as would be defined by eS 
_ 94.1(1) if the definition “exempt interest” in that subsection 
_ were read without reference to subparagraphs (a)(i) and Gi) 
of that definition) of the taxpayer, ina tracking entity, or 


_ (ii), a participating interest in respect of which subsection 

_ 94.2(9) does not apply to the aes scien because of 
paragraph 94.2(9)(e); 

Application: The July 18, 2005 draft legislation (Part | — NRTs and FIES), subsee. 


44(6), will add the definition “specified participating interest” to subsec. 248(1), ap- 
plicable to taxation years that begin after 2002. 


Technical Notes: This definition is used throughout the Act, particularly in provi- 
sions relating to the transfer of properties to and from corporations, trusts, partner- 
ships, spouses or common-law partners. In general, a transfer of property that is a 
specified participating interest will not qualify for special rules in the Act that would 
otherwise allow the transferor of the property to defer recognition, for income tax 
purposes, of any accrued gains or losses in respect of the property. 

A specified participating interest at any time means a property of a taxpayer that at 
that time is a “participating interest” (e.g., a share of a non-resident corporation, or a 
beneficial interest in a non-resident trust) of the taxpayer in a “foreign investment 
entity” (as those expressions are defined in subsection 94.1(1)). However, if the in- 
terest is at that time an “exempt interest” (as defined in subsection 94.1(1)) of the 
taxpayer in the foreign investment — it will not be at that time a specified partici- 
pating interest. 


A specified participating’ interest at any time also means a property of a taxpayer that 
at that time is a participating interest of the taxpayer in a “tracking entity” (as defined 
in subsection 94.2(1)). However. if the interest is at that time an exempt interest of 
the taxpayer in the tracking entity, it will not be at that time a specified participating 
interest, unless the tracking entity Is a controlled foreign affiliate of the taxpayer or is — 
a qualifying entity that is a foreign affiliate of the taxpayer in respect of which the 
taxpayer has a qualifying interest (within the meaning assigned by paragraph — 
95(2)(m)). In addition, if the interest is at that time an interest. of the taxpayer in the 
tracking entity, that is a participating interest in respect of which subsection 94,2(9) 
does not apply to the taxpayer solely because of paragraph 94.2(9)(e), it will not be at | 
that time a specified participating interest. 

For more detail on the definitions “participating interest’’, “tracking entity”, “exempt 
interest”, and “foreign investment entity”, see the commentary on those definitions. 


Related Provisions: 51(4)(b), 73(1), 85(1.1)(b), 85.1(4)(b), 85.1(6)(f, 88(3)(b). 
97(2), 107(4.01) — Rollovers do not apply to SPI; 98(7) — Where partnership hold- 
ing SPI ceases to exist. 


Proposed Addition — 248(1)“specified proportion” 


“specified proportion”, of a member of a partnership for a fiscal 
period of the partnership, means the proportion that the member’s 

share of the total income or loss of the partnership for the partner- 
ship’s fiscal period is of the partnership’s total income or loss for 
that period and, for the purpose of this definition, where that in- 
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come or loss for a period is nil, that proportion shall be computed 


as if the parmership had income for that period in the amount of — 


1,000,000, : 
Application: The July 18, 2005 draft 
185(12), will add the definition “specified 
after December 20, 2002. 
Technical Notes: The definition “specified prop 
ship for a fiscal period of the partnership is currently 
apportionment that results from the definition is, 

of the Act, and a number of other provision: 
the definition is moved to subsection 248(1). 
partner’s specified proportion for the period is that 
total income or loss for that period that is the member's s 
income or loss for the period is nil, the proportion is computed 
had $1 million of income for the period. 


“specified shareholder” of a corporation in a taxation year means 
a taxpayer who owns, directly or indirectly, at any time in the year, 
not less than 10% of the issued shares of any class of the capital 
stock of the corporation or of any other corporation that is related to 
the corporation and, for the purposes of this definition, 


(a) a taxpayer shall be deemed to own each share of the capital 
Stock of a corporation owned at that time by a person with 
whom the taxpayer does not deal at arm’s length, 


(b) each beneficiary of a trust shall be deemed to own that pro- 
portion of all such shares owned by the trust at that time that the 
fair market value at that time of the beneficial interest of the 
beneficiary in the trust is of the fair market value at that time of 
all beneficial interests in the trust, 


(c) each member of a partnership shall be deemed to own that 
proportion of all the shares of any class of the capital stock of a 
corporation that are property of the partnership at that time that 
the fair market value at that time of the member’s interest in the 
partnership is of the fair market value at that time of the interests 
of all members in the partnership, 


(d) an individual who performs services on behalf of a corpora- 
tion that would be carrying on a personal services business if the 
individual or any person related to the individual were at that 
time a specified shareholder of the corporation shall be deemed 
to be a specified shareholder of the corporation at that time if the 
individual, or any person or partnership with whom the indivi- 
dual does not deal at arm’s length, is, or by virtue of any ar- 
rangement, may become, entitled, directly or indirectly, to not 
less than 10% of the assets or the shares of any class of the capi- 
tal stock of the corporation or any corporation related thereto, 
and 


(e) notwithstanding paragraph (b), where a beneficiary’s share 
of the income or capital of the trust depends on the exercise by 
any person of, or the failure by any person to exercise, any dis- 
cretionary power, the beneficiary shall be deemed to own each 
share of the capital stock of a corporation owned at that time by 
the trust; 

Related Provisions: 18(5), (5.1) — Alternate definition for thin capitalization rules; 

55(3.2)(a), 55(3.3) — Extended meanings for capital gains strip rules; 88(1)(c.2)(iii) — 

Restriction on definition for windups. 


History: Para. (e) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec, 139(6), applica- 
ble after 1991, 


Interpretation Bulletins: IT-73R6: The small business deduction; IT-88R2: Stock 
dividends; IT-153R3: Land developers — subdivision and development costs and car- 
rying charges on land; IT-320R3: Qualified investments — Trusts governed by RRSPs, 
RESPs and RRIFs; IT-421R2: Benefits to individuals. corporations and shareholders 
from loans or debt; IT-432R2: Benefits conferred on shareholders. 


Advance Tax Rulings: ATR-36: Estate freeze. 


“split income” has the meaning assigned by subsection 120.4(1); 


History: The definition “split income” added to subsec. 248(1) by 2000, c. 19, subsec. 
67(1), applicable to 2000 er seq. 


“stock dividend” includes any dividend (determined without refer- 
ence to the definition “dividend” in this subsection) paid by a cor- 
poration to the extent that it is paid by the issuance of shares of any 
class of the capital stock of the corporation; 
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Related Provisions: 15(1.1) — Where stock dividend designed to confers benefit on 
shareholder; 52(3) — Cost of stock dividend; 95(7) — Stock dividend received from 
foreign affiliate; 248(1) — “Amount” (of stock dividend); 248(5)(b) — Stock dividend 
is deemed to be substituted property. 

History: “Stock dividend” amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
192(1), to add the phrase in parentheses. 

Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 
Canada; IT-88R2: Stock dividends. 


Information Circulars: 88-2 para. 26: General anti-avoidance rule — section 245 of 
the Income Tax Act. 


“subsidiary controlled corporation’? means a corporation more 
than 50% of the issued share capital of which (having full voting 
rights under all circumstances) belongs to the corporation to which 
it is subsidiary; 


“subsidiary wholly-owned corporation” means a corporation all 

the issued share capital of which (except directors’ qualifying 

shares) belongs to the corporation to which it is subsidiary; 

_ Proposed Amendment — 248(1)“subsidiary wholly- 
| owned corporation” _- _ 

ce, November 5, 2004: 


Letter from Dept. of Fina 
Dear [xxx] _ 


Thank you for your letter of September 16, 2004 regar 
wholly-owned corporation” in subsection 248(1) of the 
it relates to subsection 138(11.94) of the A 
vides for the transfer on a rollover basis of an in 
by an insurer resident in Canada to a corporation resident in Canada that is a “subsidi- 
ary wholly-owned corporation” of that insurer. 


In your letter and in your conversations with officials of the department, y yu requested 
that, for the purposes of subsection 138(11.94), the definition “subsidiary wholly- 
owned corporation” be modified in anticipation of a proposed transfer of an insurance 
business as part of a reorganization of a corporate group. At present, the definition 
“subsidiary wholly-owned corporation” means a corporation all of the issued shares of 
which (other than directors’ qualifying shares) belong to the particular corporation of 
which it is a subsidiary. You have asked that, for the purposes of subsection 
138(11.94), the definition “subsidiary wholly-owned corporation” be defined in respect 
of a particular corporation in such a manner that the holding of issued shares of the 
capital stock of the subsidiary by other corporations that are subsidiary wholly-owned 
corporations of the particular corporation are permitted. 


We are of the view that, for the purposes of subsection 138(1 1.94), it would be appro- 


priate to modify the definition “subsidiary wholly-owned corporation” in the manner 


requested. We are prepared to recommend that, for the purposes of subsection 
138(11.94), the definition “subsidiary wholly-owned corporation” be defined in respect 
of a particular corporation resident in Canada, in effect, to have the same meaning as 
“qualified related corporation” in subsection 219(8) of the Act. 

In the absence of any information suggesting that this issue has arisen in the past, we 
would recommend that the modified definition “subsidiary wholly-owned corporation” 
apply to transfers, after October 2004, of insurance businesses to which subsection 
138(11.94) applies. If this recommendation is acted upon, the amendment will be in- 
cluded in a future technical bill. . 


Thank you for bringing this matter to our attention. 
Yours sincerely, 


_ Brian Emewein. _ 
Director, Tax Legislation Division, Tax Policy Branch 
Related Provisions: 87(1.4) — Definition of “subsidiary wholly-owned corpora- 


tion”; 87(2.11) — Losses, etc., on amalgamation with subsidiary wholly-owned 
corporation. 


Interpretation Bulletins: IT-98R2: Investment corporations (archived). 


“superannuation or pension benefit” includes any amount re- 
ceived out of or under a superannuation or pension fund or plan 
and, without restricting the generality of the foregoing, includes any 
payment made to a beneficiary under the fund or plan or to an em- 
ployer or former employer of the beneficiary thereunder 


(a) in accordance with the terms of the fund or plan, 


(b) resulting from an amendment to or modification of the fund 
or plan, or 
(c) resulting from the termination of the fund or plan; 


Related Provisions: 6(1)(g) — Employee benefit plan benefits; 56(1)(a)(i) — Su- 
perannuation or pension benefit included in income. 


Interpretation Bulletins: IT-499R: Superannuation or pension benefits; IT-SO8R: 
Death benefits. 
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“supplementary unemployment benefit plan” has the meaning 
assigned by subsection 145(1); 


“tar sands” means bituminous sands or oil shales extracted, other- 
wise than by a well, from a mineral resource, but, for the purpose of 
applying sections 13 and 20 and any regulations made for the pur- 
pose of paragraph 20(1)(a) in respect of property acquired after 
March 6, 1996, includes material extracted by a well from a deposit 
of bituminous sands or oil shales; 


History: The definition “tar sands” in subsec. 248(1) amended by 1997, c. 25, subsec. 
71(1), applicable after March 6, 1996. It formerly read: 


“tar sands” means bituminous sands, oil sands or oil shales extracted, otherwise 
than by a well, from a mineral resource; 


“tax shelter’? has the meaning assigned by subsection 237.1(1); 


“tax treaty” with a country at any time means a comprehensive 
agreement or convention for the elimination of double taxation on 
income, between the Government of Canada and the government of 
the country, which has the force of law in Canada at that time; 


Related Provisions: 108(1)“exempt property” — Property exempted by tax treaty. 


History: 2005, c. 19, subsec. 52(4) states that the definition “tax treaty” in subsec. 
248(1) is deemed, for the purpose of s. 245, to have come into force on September 13, 
1988. 


The definition “tax treaty” added to subsec. 248(1) by 1999, c. 22, subsec. 80(12), 
applicable to 1998 et seq. 


“taxable Canadian corporation” has the meaning assigned by 
subsection 89(1); 


“taxable Canadian property” of a taxpayer at any time in a taxa- 
tion year means a property of the taxpayer that is 


(a) real property situated in Canada, 


Proposed Amendment — 248(1)“taxable Canadian — 
“6. « property’(a)- ao 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
278(5), will amend para. (a) of the definition “taxable Canadian property” in subsec. 
248(1) by substituting “real or immovable property” for “real property”, to come into 
force on Royal Assent. — - ———r—“_O—S—S—S 
Technical Notes: See under 12(4). 


(b) property used or held by the taxpayer in, eligible capital pro- 
perty in respect of, or property described in an inventory of, a 
business carried on in Canada, other than 


(i) property used in carrying on an insurance business, and 


(ii) where the taxpayer is non-resident, ships and aircraft 
used principally in international traffic and personal property 
pertaining to their operation if the country in which the tax- 
payer is resident does not impose tax on gains of persons res- 
ident in Canada from dispositions of such property, 


"Proposed Amendment — 248(1)"taxable 


~~ Canadian property”(b)(ii) 


Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
278(6), will amend subpara. (b)Gi) of the definition “taxable Canadian property” in 
subsec. 248(1) by substituting “personal or movable property” for “personal property”, 
to come into force on Royal Assent. 


Technical Notes: See under 12(4). 


(c) if the taxpayer is an insurer, its designated insurance property 
for the year, 

(d) a share of the capital stock of a corporation resident in Can- 
ada (other than a non-resident-owned investment corporation if, 
on the first day of the year, the corporation owns neither taxable 
Canadian property nor property referred to in any of paragraphs 
(m) to (0), or a mutual fund corporation) that is not listed on a 
prescribed stock exchange, 


Proposed Amendment — 248(1)“taxable Canadian 
property”(d) 
Letter from Dept. of Finance, July 3, 2001: See under 256(7)(a)(i)(E). 


S. 248(1) tax 


(e) a share of the capital stock of a non-resident corporation that 
is not listed on a prescribed stock exchange if, at any particular 
time during the 60-month period that ends at that time, 


(i) the fair market value of all of the properties of the corpo- 
ration each of which was 


(A) a taxable Canadian property, 

(B) a Canadian resource property, 

(C) a timber resource property, 

(D) an income interest in a trust resident in Canada, or 
(E) an interest in or option in respect of a property de- 


scribed in any of clauses (B) to (D), whether or not the- 
property exists, 


Proposed Amendment — 248(1)“taxable 

_ Canadian property”(e)(i)(E) 
Application: The July 18, 2005 draft legisl: 
278(7), will amend cl. (e)(G)(E) of the d 
248(1) by substituting “an option in 
in,” for “an interest in or option in: 
Technical Notes: See under 12(4). 


gislation (Part 3 — bijuralism), subsec. 
n “taxable Canadian property” in subsec. 
| interest in, or for civil law a right 
me into force on Royal Assent. 


was greater than 50% of the fair market value of all of its 
properties, and 

(ii) more than 50% of the fair market value of the share was 
derived directly or indirectly from one or any combination of 


(A) real property situated in Canada, 


Proposed Amendment — 248(1)“taxable _ 
_. Canadian property”(e)(ii)(A) _ 
July 18, 2005 draft legislation (Part 3 — bijuralis 
d cl. (e)(ii)(A) of the definition “taxable Canadian property” in sul 
yy substituting “real or immovable property” for “real property”, to come 
into force on Royal Assent. _ 
Technical Notes: See under 12(4). 


(B) Canadian resource properties, and 
(C) timber resource properties, 


(f) a share that is listed on a prescribed stock exchange and that 
would be described in paragraph (d) or (e) if those paragraphs 
were read without reference to the words “that is not listed on a 
prescribed stock exchange”, or a share of the capital stock of a 
mutual fund corporation, if at any time during the 60-month pe- 
riod that ends at that time the taxpayer, persons with whom the 
taxpayer did not deal at arm’s length, or the taxpayer together 
with all such persons owned 25% or more of the issued shares of 
any class of the capital stock of the corporation that issued the 
share, 


(g) an interest in a partnership if, at any particular time during 
the 60-month period that ends at that time, the fair market value 
of all of the properties of the partnership each of which was 

(i) a taxable Canadian property, 

(ii) a Canadian resource property, 

(iii) a timber resource property, 

(iv) an income interest in a trust resident in Canada, or 

(v) an interest in or option in respect of a property described 


in any of subparagraphs (ii) to (iv), whether or not that pro- 
perty exists, 


‘Proposed Amendment — 248(1)“taxable 
Canadian property”(g)(v) 
Application: The July 18, 2005 draft legislation (Part 3— bijuralism), subsec. 
278(9), will amend subpara. (g)(v) of the definition “taxable Canadian property” in 
subsec, 248(1) by substituting “an option in respect of, or an interest in, or for civil law 
a right in,” for “an interest in or option in respect of’, to come into force on Royal 
Assent. 


Technical Notes: See under 12(4). 


was greater than 50% of the fair market value of all of its 
properties, 
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(h) a capital interest in a trust (other than a unit trust) resident in 
Canada, 


(i) a unit of a unit trust (other than a mutual fund trust) resident 
in Canada, 


Qj) a unit of a mutual fund trust if, at any time during the 60- 
month period that ends at that time, not less than 25% of the 
issued units of the trust belonged to the taxpayer, to persons with 
whom the taxpayer did not deal at arm’s length, or to the tax- 
payer and persons with whom the taxpayer did not deal at arm’s 
length, 


(k) an interest in a non-resident trust if, at any particular time 
during the 60-month period that ends at that time, 


(i) the fair market value of all of the properties of the trust 
each of which was 


(A) a taxable Canadian property, 

(B) a Canadian resource property, 

(C) a timber resource property, 

(D) an income interest in a trust resident in Canada, or 


(E) an interest in or option in respect of a property de- 
scribed in any of clauses (B) to (D), whether or not that 
property exists 
Proposed Amendment — 248(1)“taxable _ 
ae - Canadian property”(k)(iI(E) = 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
278(10), will amend cl. (k)(i)(E) of the definition “taxable Canadian property” in sub- 


SEs : 


sec, 248(1) by substituting “‘an option in respect of, or an interest in, or for civil law a 
right in,” for “an interest in or option in respect of”, to come into force on Royal 
Assent. - : os 


Technical Notes: See under 12(4). 


was greater than 50% of the fair market value of all of its 
properties, and 
(ii) more than 50% of the fair market value of the interest 


was derived directly or indirectly from one or any combina- 
tion of 


(A) real property situated in Canada, 


Proposed Amendment — 248(1)“taxable 
_ Canadian property”(k)(ii)(A) — 
Application: The July 18, 2005 draft legislation (Part 3— bijuralism), subsec. 
278(11), will amend cl. (k)(4i)(A) of the definition “taxable Canadian property” in sub- 
sec. 248(1) by substituting “real or immovable property” for “real property’, to come 
into force on Royal Assent. _ 


Technical Notes: See under 124). 


(B) Canadian resource properties, and 
(C) timber resource properties, or 


(1) an interest in or option in respect of a property described in 
any of paragraphs (a) to (k), whether or not that property exists, 


Proposed Amendment — 248(1)“taxable Canadian 
property”(I) . 
Application: The July 18, 2005 draft legislation (Part 3 — bijuralism), subsec. 
278(12), will amend para. (1) of the definition “taxable Canadian property” in subsec. 
248(1) by substituting “an option in Tespect of, or an interest in, or for civil law a right 
in,” for “an interest in or option in respect of’, to come into force on Royal Assent. 
Technical Notes: See under 12(4), 
and, for the purposes of section 2, subsection 107(2.001) and sec- 
tions 128.1 and 150, and for the purpose of applying paragraphs 


85(1)(i) and 97(2)(c) to a disposition by a non-resident person, 
includes 


(m) a Canadian resource property, 
(n) a timber resource property, 
(0) an income interest in a trust resident in Canada, 


(p) a right to a share of the income or loss under an agreement 
referred to in paragraph 96(1.1)(a), and 


Income Tax Act 


(q) a life insurance policy in Canada; 
Related Provisions: 13(4.1)(c) — Replacement of depreciable TCP with new TCP: 
44(5)(c) — Replacement of capital TCP with new TCP; 55(6) — Reorganization share 
deemed listed on prescribed stock exchange for purposes of this definition: 85(1)(i), 
85.1(1)(a) — Shares received on rollover of TCP deemed to be TCP; 87(10) —New 
share issued on amalgamation of public corporation deemed to be listed on prescribed 
stock exchange; 107(2)(d.1) — TCP status retained on rollout of trust property to bene- 
ficiary; 115(1)(b) — Non-resident taxed on gain on disposition of TCP; 116 — Certifi- 
cate required where non-resident disposes of TCP: 131(5.1), (5.2) — Mutual fund cor- 
poration — distribution of gain on TCP; 132(5.1), (5.2)— Mutual fund trust — 
distribution of gain on TCP; 141(5)—Demutualized life insurance corporation or 
holding corporation deemed not to be TCP; 219(1.1) — Restricted definition for branch 
tax purposes. See also Related Provisions annotation to 115(1). 
History: The definition “taxable Canadian property” amended by 2001, c. 17, subsec. 
188(2), applicable after October 1, 1996 except that, in its application before December 
24, 1998, the portion of para. (b) before subpara. (i) shall be read as follows: 

(b) capital property used by the taxpayer in carrying on a business in Canada, 

other than 


The definition formerly read: 


“taxable Canadian property” has the meaning assigned by subsection 115(1) ex- 
cept that, for the purposes only of sections 2, 128.1 and 150, the expression “‘tax- 
able Canadian property” includes 
(a) a Canadian resource property, 
(b) a timber resource property, 
(c) an income interest in a trust resident in Canada, 
(d) a right to a share of the income or loss under an agreement referred to in 
paragraph 96(1.1)(a), and 
(e) a life insurance policy in Canada: 
The opening words of the definition “taxable Canadian property” in subsec. 248(1) 
amended by 1999, c. 22, subsec. 80(8), applicable to taxation years that begin after 
1998. The opening words formerly read: 
“taxable Canadian property” has the meaning assigned by subsection 115(1) ex- 
cept that, for the purposes only of sections 2 and 128.1, the expression “taxable 
Canadian property” includes 


The opening words of the definition “taxable Canadian property” substituted by 1994, 
c. 21, subsec. 109(4), applicable after 1992 except that, where a corporation has elected 
in accordance with paragraph 111(4)(a) of 1994, c. 21 (see subsec. 250(5.1)), the 
amended definition applies to the corporation from the time at which the corporation 
was first granted articles of continuation (or similar constitutional documents) in any 
jurisdiction. The opening words of that definition formerly read: 

“taxable Canadian property” has the meaning assigned by subsection 115(1) ex- 

cept that, for the purposes only of section 2, the expression “taxable Canadian 

property” includes 


Para. (e) added to “taxable Canadian property” by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 192(12), applicable to dispositions occurring after July 13, 1990. 
Interpretation Bulletins: IT-420R3: Non-residents — income earned in Canada. 


Forms: T2 SCH 91: Information concerning claims for treaty-based exemptions. 
“taxable capital gain” has the meaning assigned by section 38: 
“taxable dividend” has the meaning assigned by subsection 89(1); 


“taxable income” has the meaning assigned by subsection 2(2), ex- 
cept that in no case may a taxpayer’s taxable income be less than 
nil; 

“taxable income earned in Canada” means a taxpayer’s taxable 
income earned in Canada determined in accordance with Division 
D of Part I, except that in no case may a taxpayer’s taxable income 
earned in Canada be less than nil: 


Related Provisions: 2(3) — Tax on taxable income earned in Canada: 115(1) — 
Non-resident’s taxable income earned in Canada. 


“taxable net gain’ from dispositions of listed personal property 
has the meaning assigned by section 41; 


“taxable preferred share” at any particular time means 


(a) a share issued after December 15, 1987 that is a short-term 
preferred share at that particular time, or 


(b) a share (other than a grandfathered share) of the capital stock 
of a corporation issued after 8:00 p.m. Eastern Daylight Saving 
Time, June 18, 1987 where, at that particular time by reason of 
the terms or conditions of the share or any agreement in respect 
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of the share or its issue to which the corporation, or a specified 
person in relation to the corporation, is a party, 


(i) it may reasonably be considered, having regard to all the 
circumstances, that the amount of the dividends that may be 
declared or paid on the share (in this definition referred to as 
the “dividend entitlement”) is, by way of a formula or 
otherwise 


(A) fixed, 
(B) limited to a maximum, or 


(C) established to be not less than a minimum (including 
any amount determined on a cumulative basis) and with 
respect to the dividend that may be declared or paid on 
the share there is a preference over any other dividend 
that may be declared or paid on any other share of the 
capital stock of the corporation, 


(ii) it may reasonably be considered, having regard to all the 
circumstances, that the amount that the shareholder is enti- 
tled to receive in respect of the share on the dissolution, liq- 
uidation or winding-up of the corporation or on the redemp- 
tion, acquisition or cancellation of the share (unless the 
requirement to redeem, acquire or cancel the share arises 
only in the event of the death of the shareholder or by reason 
only of a right to convert or exchange the share) or on a re- 
duction of the paid-up capital of the share by the corporation 
or by a specified person in relation to the corporation (in this 
definition referred to as the “liquidation entitlement’) is, by 
way of a formula or otherwise 


(A) fixed, 
(B) limited to a maximum, or 
(C) established to be not less than a minimum, 


and, for the purposes of this subparagraph, “shareholder” in- 
cludes a shareholder of a shareholder, 


(iii) the share is convertible or exchangeable at any time, 
unless 


(A) it is convertible into or exchangeable for 


(I) another share of the corporation or a corporation 
related to the corporation that, if issued, would not be 
a taxable preferred share, 


(II) a right or warrant that, if exercised, would allow 
the person exercising it to acquire only a share of the 
corporation or a corporation related to the corporation 
that, if issued, would not be a taxable preferred share, 
or 


(III) both a share described in subclause (1) and a right 
or warrant described in subclause (ID), and 


(B) all the consideration receivable for the share on the 
conversion or exchange is the share described in sub- 
clause (A)(1) or the right or warrant described in sub- 
clause (A)(II) or both, as the case may be, and, for the 
purposes of this clause, where a taxpayer may become en- 
titled on the conversion or exchange of a share to receive 
any particular consideration (other than consideration de- 
scribed in any of subclauses (A)(D to CID) in lieu of a 
fraction of a share, the particular consideration shall be 
deemed not to be consideration unless it may reasonably 
be considered that the particular consideration was receiv- 
able as part of a series of transactions or events one of the 
main purposes of which was to avoid or limit the applica- 
tion of Part IV.1 or VI.1, or 


(iv) any person (other than the corporation) was, at or imme- 
diately before that particular time, obligated, either abso- 
lutely or contingently, and either immediately or in the fu- 
ture, to effect any undertaking (in this subparagraph referred 
to as a “guarantee agreement”), including any guarantee, 
covenant or agreement to purchase or repurchase the share, 
and including the lending of funds to or the placing of 


amounts on deposit with, or on behalf of, the shareholder or 
any specified person in relation to the shareholder given 


(A) to:ensure that any loss that the shareholder or a speci- 
fied person in relation to the shareholder may sustain by 
reason of the ownership, holding or disposition of the 
share or any other property is limited in any respect, or 


(B) to ensure that the shareholder or a specified person in 
relation to the shareholder will derive earnings by reason 
of the ownership, holding or disposition of the share or 
any other property, 


and the guarantee agreement was given as part of a transac-_ 
tion or event or a series of transactions or events that in- 
cluded the issuance of the share and, for the purposes of this 
paragraph, where a guarantee agreement in respect of a share 
is given at any particular time after 8:00 p.m. Eastern 
Daylight Saving Time, June 18, 1987, otherwise than pursu- 
ant to a written arrangement to do so entered into before 8:00 
p.m. Eastern Daylight Saving Time, June 18, 1987, the share 
shall be deemed to have been issued at the particular time 
and the guarantee agreement shall be deemed to have been 
given as part of a series of transactions that included the issu- 
ance of the share, 


but does not include a share that is at the particular time a pre- 
scribed share or a share described in paragraph (e) of the definition 
“term preferred share” in this subsection during the applicable time 
period referred to in that paragraph and, for the purposes of this 
definition, 


(c) the dividend entitlement of a share of the capital stock of a 
corporation shall be deemed not to be fixed, limited to a maxi- 
mum or established to be not less than a minimum where all 
dividends on the share are determined solely by reference to the 
dividend entitlement of another share of the capital stock of the 
corporation or of another corporation that controls the corpora- 
tion that would not be a taxable preferred share if 


(i) this definition were read without reference to paragraph 
(f), 


(ii) the other share were issued after June 18, 1987, and 


(iii) the other share were not a grandfathered share, a pre- 
scribed share or a share described in paragraph (e) of the def- 
inition “term preferred share” in this subsection, 


(d) the liquidation entitlement of a share of the capital stock of a 
corporation shall be deemed not to be fixed, limited to a maxi- 
mum or established to be not less than a minimum where all the 
liquidation entitlement is determinable solely by reference to the 
liquidation entitlement of another share of the capital stock of 
the corporation or of another corporation that controls the corpo- 
ration that would not be a taxable preferred share if 


(i) this definition were read without reference to paragraph 
(f), 


(ii) the other share were issued after June 18, 1987, and 


(iii) the other share were not a grandfathered share, a pre- 
scribed share or a share described in paragraph (e) of the def- 
inition “term preferred share” in this subsection, 


(e) where at any particular time after 8:00 p.m. Eastern Daylight 
Saving Time, June 18, 1987, otherwise than pursuant to a, writ- 
ten arrangement to do so entered into before 8:00 p.m. Eastern 
Daylight Saving Time, June 18, 1987, the terms or conditions of 
a share of the capital stock of a corporation that are relevant to 
any matter referred to in any of subparagraphs (b)(i) to (iv) are 
established or modified or any agreement in respect of any such 
matter, to which the corporation or a specified person in relation 
to the corporation is a party, is changed or entered into, the share 
shall, for the purpose of determining after the particular time 
whether it is a taxable preferred share, be deemed to have been 
issued at that particular time, unless 


(i) the share is a share described in paragraph (b) of the defi- 
nition “grandfathered share” in this subsection, and 
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(ii) the particular time is before December 16, 1987 and 
before the time at which the share is first issued, 


(f) an agreement in respect of a share of the capital stock of a 
corporation shall be read without reference to that part of the 
agreement under which a person agrees to acquire the share for 
an amount 


(i) in the case of a share the agreement in respect of which 
provides that the share is to be acquired within 60 days after 
the day on which the agreement was entered into, that does 
not exceed the greater of the fair market value of the share at 
the time the agreement was entered into, determined without 
reference to the agreement, and the fair market value of the 
share at the time of the acquisition, determined without refer- 
ence to the agreement, or 


(ii) that does not exceed the fair market value of the share at 
the time of the acquisition, determined without reference to 
the agreement, or for an amount determined by reference to 
the assets or earnings of the corporation where that determi- 
nation may reasonably be considered to be used to determine 
an amount that does not exceed the fair market value of the 
share at the time of the acquisition, determined without refer- 
ence to the agreement, 


(g) where 


(i) it may reasonably be considered that the dividends that 
may be declared or paid to a shareholder at any time on a 
share (other than a prescribed share or a share described in 
paragraph (e) of the definition “term preferred share” in this 
subsection during the applicable time period referred to in 
that paragraph) of the capital stock of a corporation issued 
after December 15, 1987 or acquired after June 15, 1988 are 
derived primarily from dividends received on taxable pre- 
ferred shares of the capital stock of another corporation, and 


(1i) it may reasonably be considered that the share was issued 
or acquired as part of a transaction or event or series of trans- 
actions or events one of the main purposes of which was to 
avoid or limit the application of Part IV.1 or VL1. 


the share shall be deemed at that time to be a taxable preferred 
share, and 


(h) “specified person”, in relation to any particular person, 
means another person with whom the particular person does not 
deal at arm’s length or any partnership or trust of which the par- 
ticular person or the other person is a member or beneficiary, 
respectively; 
Related Provisions: 87(4.2) — Amalgamation; 248(1) —“Grandfathered share’: 
248(10) — Series of transactions; 248(13) — Interest in trust or partnerships. 


Reguiations: 6201(7), (8) (prescribed shares). 

1.T. Technical News: 7 (taxable preferred shares — stock dividend in lieu of cash 
dividend), 

Advance Tax Rulings: ATR-46: Financial difficulty. 


“taxable RFI share” at any particular time means a share of the 
capital stock of a corporation issued before 8:00 p.m. Eastern 
Daylight Saving Time, June 18, 1987 or a grandfathered share of 
the capital stock of a corporation, where at the particular time under 
the terms or conditions of the share or any agreement in respect of 
the share, 


(a) it may reasonably be considered, having regard to all the cir- 
cumstances, that the amount of the dividends that may be de- 
clared or paid on the share (in this definition referred to as the 
“dividend entitlement’? is, by way of a formula or otherwise 

(i) fixed, 

(ii) limited to a maximum, or 

(ili) established to be not less than a minimum, or 


(b) it may reasonably be considered, having regard to all the cir- 
cumstances, that the amount that the shareholder is entitled to 
receive in respect of the share on the dissolution, liquidation or 


Income Tax Act 


winding-up of the corporation (in this definition referred to as 
the “liquidation entitlement”) is, by way of formula or otherwise 


(i) fixed, 
(ii) limited to a maximum, or 
(ii) established to be not less than a minimum, 


but does not include a share that is at the particular time a pre- 
scribed share, a term preferred share, a share described in paragraph 
(e) of the definition “term preferred share” in this subsection during 
the applicable time period referred to in that paragraph or a taxable 
preferred share and, for the purposes of this definition, 


(c) the dividend entitlement of a share of the capital stock of a 
corporation shall be deemed not to be fixed, limited to a maxi- 
mum or established to be not less than a minimum where all 
dividends on the share are determined solely by reference to the 
dividend entitlement of another share of the capital stock of the 
corporation or of another corporation that controls the corpora- 
tion that would not be a taxable preferred share if 


(i) the definition “taxable preferred share” in this subsection 
were read without reference to paragraph (f) of that 
definition, 


(ii) the other share were issued after June 18, 1987, and 


(iii) the other share were not a grandfathered share, a pre- 
scribed share or a share described in paragraph (e) of the def- 
inition “term preferred share” in this subsection, 


(d) the liquidation entitlement of a share of the capital stock of a 
corporation shall be deemed not to be fixed, limited to a maxi- 
mum or established to be not less than a minimum where all the 
liquidation entitlement is determinable solely by reference to the 
liquidation entitlement of another share of the capital stock of 
the corporation or of another corporation that controls the corpo- 
ration that would not be a taxable preferred share if 


(1) the definition “taxable preferred share” in this subsection 
were read without reference to paragraph (f) of that 
definition, 


(ii) the other share were issued after June 18, 1987, and 


(iii) the other share were not a grandfathered share, a pre- 
scribed share or a share described in paragraph (e) of the def- 
inition “term preferred share” in this subsection, and 


(€) where 


(i) it may reasonably be considered that the dividends that 
may be declared or paid to a shareholder at any time on a 
share (other than a prescribed share or a share described in 
paragraph (e) of the definition “term preferred share” in this 
subsection during the applicable time period referred to in 
that paragraph) of the capital stock of a corporation issued 
after December 15, 1987 or acquired after June 15, 1988 are 
derived primarily from dividends received on taxable RFI 
shares of the capital stock of another corporation, and 


(ii) it may reasonably be considered that the share was issued 
or acquired as part of a transaction or event or series of trans- 
actions or events one of the main purposes of which was to 
avoid or limit the application of Part IV.1, 

the share shall be deemed at that time to be a taxable RFI share; 


Related Provisions: 87(4.2) — Amalgamation; 187.3(1) —Tax on dividends on 
taxable RFI share; 248(10) — Series of transactions. 


Regulations: 6201(4), (5.1), (9)-(11) (prescribed shares), 
Advance Tax Rulings: ATR-46: Financial difficulty. 


“tax-paid undistributed surplus on hand’ — [Repealed under 
former Act] 


“taxpayer” includes any person whether or not liable to pay tax; 


Related Provisions: 143.2(1) —“Taxpayer” includes partnership for tax shelter 
investment cost rules. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1), 
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“term preferred share” of a corporation (in this definition referred 
to as the “issuing corporation”) means a share of a class of the capi- 
tal stock of the issuing corporation if the share was issued or ac- 
quired after June 28, 1982 and, at the time the share was issued or 
acquired, the existence of the issuing corporation was, or there was 
an arrangement under which it could be, limited or, in the case of a 
share issued after November 16, 1978 if 


(a) under the terms or conditions of the share, any agreement 
relating to the share or any modification of those terms or condi- 
tions or that agreement, 


(i) the owner thereof may cause the share to be redeemed, 
acquired or cancelled (unless the owner of the share may 
cause the share to be redeemed, acquired or cancelled by rea- 
son only of a right to convert or exchange the share) or cause 
its paid-up capital to be reduced, 


(ii) the issuing corporation or any other person or partnership 
is or may be required to redeem, acquire or cancel, in whole 
or in part, the share (unless the requirement to redeem, ac- 
quire or cancel the share arises by reason only of a right to 
convert or exchange the share) or to reduce its paid-up 
capital, 


(iii) the issuing corporation or any other person or partner- 
ship provides or may be required to provide any form of 
guarantee, security or similar indemnity or covenant (includ- 
ing the lending of funds to or the placing of amounts on de- 
posit with, or on behalf of, the holder thereof or any person 
related thereto) with respect to the share, or 


(iv) the share is convertible or exchangeable unless 
(A) it is convertible into or exchangeable for 


(I) another share of the issuing corporation or a corpo- 
ration related to the issuing corporation that, if issued, 
would not be a term preferred share, 


(II) a right or warrant that, if exercised, would allow 
the person exercising it to acquire only a share of the 
issuing corporation or a corporation related to the issu- 
ing corporation that, if issued, would not be a term 
preferred share, or 


(II) both a share described in subclause (I) and a right 
or warrant described in subclause (II), and 


(B) all the consideration receivable for the share on the 
conversion or exchange is the share described in sub- 
clause (A)(I) or the right or warrant described in sub- 
clause (A)(ID or both, as the case may be, and, for the 
purposes of this clause, where a taxpayer may become en- 
titled on the conversion or exchange of a share to receive 
any particular consideration (other than consideration de- 
scribed in any of subclauses (A)() to CID) in lieu of a 
fraction of a share, the particular consideration shall be 
deemed not to be consideration unless it may reasonably 
be considered that the particular consideration was receiv- 
able as part of a series of transactions or events one of the 
main purposes of which was to avoid or limit the applica- 
tion of subsection 112(2.1) or 258(3), or 


(b) the owner thereof acquired the share after October 25h 979 
and is 
(i) a corporation described in any of paragraphs (a) to (e.1) of 
the definition “specified financial institution”, 
(ii) a corporation that is controlled by one or more corpora- 
tions described in subparagraph (1), 
(iii) a corporation that acquired the share after December iil, 
1979 and is related to a corporation referred to in subpara- 
graph (i) or (il), or 
(iv) a partnership or trust of which a corporation referred to 
in subparagraph (i) or (ii) or a person related thereto is a 
member or a beneficiary, 
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that (either alone or together with any of such corporations, part- 
nerships or trusts) controls or has an absolute or contingent right 
to control or to acquire control of the issuing corporation, 


but does not include a share of the capital stock of a corporation 


(c) that was issued after November 16, 1978 and before 1980 
pursuant to an agreement in writing to do so made before No- 
vember 17, 1978 (in this definition referred to as an “established 
agreement’), 


(d) that was issued as a stock dividend 


(i) before April 22, 1980 on a share of the capital stock of a. 
public corporation that was not a term preferred share, or 


(ii) after April 21, 1980 on a share that was, at the time the 
stock dividend was paid, a share prescribed for the purposes 


of paragraph (f), 
(d.1) that is listed on a prescribed stock exchange in Canada and 
was issued before April 22, 1980 by 


(i) a corporation referred to in any of paragraphs (a) to (d) of 
the definition “specified financial institution” in this 
subsection, 


(ii) a corporation whose principal business is the lending of 
money or the purchasing of debt obligations or a combina- 
tion thereof, or 


(iii) an issuing corporation associated with a corporation de- 
scribed in subparagraph (i) or (ii), 


(e) for a period not exceeding ten years and, in the case of a 
share issued after November 12, 1981, for a period not exceed- 
ing five years, from the date of its issuance, which share was 
issued by a corporation resident in Canada, 


(i) as part of a proposal to, or an arrangement with, its credi- 
tors that had been approved by a court under the Bankruptcy 
and Insolvency Act, 


(ii) at a time when all or substantially all of its assets were 
under the control of a receiver, receiver-manager, sequestra- 
tor or trustee in bankruptcy, or 


(iii) at a time when, by reason of financial difficulty, the issu- 
ing corporation or another corporation resident in Canada 
with which it does not deal at arm’s length was in default, or 
could reasonably be expected to default, on a debt obligation 
held by a person with whom the issuing corporation or the 
other corporation was dealing at arm’s length and the share 
was issued either wholly or in substantial part and either di- 
rectly or indirectly in exchange or substitution for that obli- 
gation or a part thereof, 


and, in the case of a share issued after November 12, 1981, the 
proceeds from the issue may reasonably be regarded as having 
been used by the issuing corporation or a corporation with which 
it was not dealing at arm’s length in the financing of its business 
carried on in Canada immediately before the share was issued, 


(f) that is a prescribed share, or 


(f.1) that is a taxable preferred share held by a specified finan- 
cial institution that acquired the share 


(i) before December 16, 1987, or 


(ii) before 1989 pursuant to an agreement in writing entered 
into before December 16, 1987, 


other than a share deemed by paragraph (c) of the definition 
“short-term preferred share” in this subsection or by paragraph 
(i.2) to have been issued after December 15, 1987 or a share that 
would be deemed by paragraph (e) of the definition “taxable 
preferred share” in this subsection to have been issued after De- 
cember 15, 1987 if the references therein to “8:00 p.m. Eastern 
Daylight Saving Time, June 18, 1987” were read as references 
to “December 15, 1987”, 
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and, for the purposes of this definition, made before November 13, 1981 (in this definition re- 


g) where the terms or conditions of an established agreement 
were amended after November 16, 1978, the agreement shall be 
deemed to have been made after that date, 


(h) where 


(i) at any particular time the terms or conditions of a share 
issued pursuant to an established agreement or of any agree- 
ment relating to such a share have been changed, 


(ii) under the terms or conditions of 


(A) a share of a class of the capital stock of the issuing 
corporation issued before November 17, 1978 (other than 
a share that was listed on November 16, 1978 on a pre- 
scribed stock exchange in Canada), 


(B) a share issued pursuant to an established agreement, 


(C) any agreement between the issuing corporation and 
the owner of a share described in clause (A) or (B), or 


(D) any agreement relating to a share described in clause 
(A) or (B) made after October 23, 1979, 


the owner thereof could at any particular time after Novem- 
ber 16, 1978 require, either alone or together with one or 
more taxpayers, the redemption, acquisition, cancellation, 
conversion or reduction of the paid-up capital of the share 
otherwise than by reason of a failure or default under the 
terms or conditions of the share or any agreement that related 
to, and was entered into at the time of, the issuance of the 
share, 

(ili) in respect of a share issued before November 17, 1978, 
at any particular time after November 16, 1978 the redemp- 
tion date was extended or the terms or conditions relating to 
its redemption, acquisition, cancellation, conversion or re- 
duction of its paid-up capital were changed, 


(iv) at a particular time after October 23, 1979 and before 
November 13, 1981, a specified financial institution (or a 
partnership or trust of which a specified financial institution 
or a person related to the institution is a member or benefici- 
ary) acquired a share that 


(A) was issued before November 17, 1978 or under an 
established agreement, 


(B) was issued to a person other than a corporation that 
was, at the time of issue, 


(1) described in any of paragraphs (a) to (e) of the defi- 
nition “specified financial institution”, or 


(ID) a corporation that was controlled by one or more 
corporations described in subclause (I) and, for the 
purpose of this subclause, one corporation is con- 
trolled by another corporation if more than 50% of its 
issued share capital (having full voting rights under all 
circumstances) belongs to the other corporation, to 
persons with whom the other corporation does not deal 
at arm’s length, or to the other corporation and persons 
with whom the other corporation does not deal at 
arm’s length, 


(C) was acquired from a person that was, at the particular 
time, a person other than a corporation described in sub- 
clause (B)(I) or (II), and 


(D) was acquired otherwise than under an agreement in 
writing made before October 24, 1979, 
(v) at any particular time after November 12, 1981 
(A) in respect of 
(I) a share (other than a share referred to in paragraph 
(€) or a share listed on November 13, 1981 on a pre- 


scribed stock exchange in Canada) issued after No- 
vember 16, 1978 and before November 13, 1981, or 


(II) a share issued after November 12, 1981 and before 
1983 pursuant to an agreement in writing to do so 
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ferred to as a “specified agreement”) 


the owner thereof could require, either alone or together 
with one or more taxpayers, the redemption, acquisition, 
cancellation, conversion or reduction of the paid-up capi- 
tal of the share otherwise than by reason of a failure or 
default under the terms or conditions of the share or any 
agreement that related to, and was entered into at the time 
of, the issuance of the share, or 


(B) the redemption date of 


(I) a share issued after November 16, 1978 and before 
November 13, 1981 or 


(If) a share issued pursuant to a specified agreement 


was extended or the terms or conditions relating to its re- 
demption, acquisition, cancellation, conversion or reduc- 
tion of its paid-up capital were changed, or 


(v1) at a particular time after November 12, 1981, a specified 
financial institution (or a partnership or trust of which a spec- 
ified financial institution or a person related to the institution 
is a member or beneficiary) acquired a share (other than a 
share referred to in paragraph (e)) that 


(A) was issued before November 13, 1981 or under a 
specified agreement, 


(B) was acquired from a partnership or person, other than 
a person that was, at the particular time, a corporation de- 
scribed in any of paragraphs (a) to (f) of the definition 
“specified financial institution” in this subsection, 


(C) was acquired in an acquisition that was not subject to 
nor conditional on a guarantee agreement, within the 
meaning assigned by subsection 112(2.2), entered into af- 
ter November 12, 1981, and 


(D) was acquired otherwise than under an agreement in 
writing made before October 24, 1979 or a specified 
agreement, 


the share shall, for the purposes of determining at any time after 
the particular time whether it is a term preferred share, be 
deemed to have been issued at the particular time otherwise than 
pursuant to an established or specified agreement, 


(i) where the terms or conditions of a share of the capital stock 
of the issuing corporation are modified or established after June 
28, 1982 and as a consequence thereof the issuing corporation, 
any person related thereto or any partnership or trust of which 
the issuing corporation or a person related thereto is a member 
or a beneficiary may reasonably be expected at any time to re- 
deem, acquire or cancel, in whole or in part, the share or to re- 
duce its paid-up capital, the share shall be deemed as from the 
date of the modification or.as from the date of the establishment, 
as the case may be, to be a share described in paragraph (a), 


(i.1) where 


(i) it may reasonably be considered that the dividends that 
may be declared or paid at any time on a share (other than a 
prescribed share or a share described in paragraph (e) during 
the applicable time period referred to in that paragraph) of 
the capital stock of a corporation issued after December ie. 
1987 or acquired after June 15, 1988 are derived primarily 
from dividends received on term preferred shares of the capi- 
tal stock of another corporation, and 


(1i) it may reasonably be considered that the share was issued 
or acquired as part of a transaction or event or series of trans- 
actions or events one of the main purposes of which was to 
avoid or limit the application of subsection 412(2.1) or 
138(6), 


the share shall be deemed at that time to be a term preferred 
share acquired in the ordinary course of business, 


(1.2) where at any particular time after December 15, 1987, oth- 
€rwise than pursuant to a written atrangement to do so entered 
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into before December 16, 1987, the terms or conditions of a tax- 
able preferred share of the capital stock of a corporation relating 
to any matter referred to in subparagraphs (a)(i) to (iv) have 
been modified or established, or any agreement in respect of the 
share relating to any such matter has been changed or entered 
into by the corporation or a specified person (within the meaning 
assigned by paragraph (h) of the definition “taxable preferred 
share” in this subsection) in relation to the corporation, the share 
shall be deemed after that particular time to have been issued at 
that particular time, and, 


(j) where a particular share of the capital stock of a corporation 
has been issued or its terms and conditions have been modified 
and it may reasonably be considered, having regard to all cir- 
cumstances (including the rate of interest on any debt or the div- 
idend provided on any term preferred share), that 


(i) but for the existence at any time of the debt or the term 
preferred share, the particular share would not have been is- 
sued or its terms or conditions modified, and 


(ii) one of the main purposes for the issue of the particular 
share or for the modification of its terms or conditions was to 
avoid a limitation provided by subsection 112(2.1) or 138(6) 
in respect of a deduction, 


the particular share shall be deemed after December 31, 1982 to 
be a term preferred share of the corporation; 


Related Provisions: 80(1) — Definition of “distress preferred share”; 87(4.1) — 
Amalgamations — exchanged shares; 112(2.1) — No deduction on intercorporate divi- 
dends; 112(2.6)“exempt share”(c) — Distress. preferred shares excluded from restric- 
tions on collateralized preferred shares; 248(10) — Series of transactions; 248(13) — 
Interests in trusts or partnerships; 256(1.6) — Fair market valuation; 256(6), (6.1) — 
Meaning of “controlled”; Canada-U.S. Tax Treaty:Art. XXIX-A:5(c) — Meaning of 
“debt substitute share”. 


History: Subparas. (b)(i) and (h)(iv) of the definition “term preferred share” in subsec. 
248(1) amended by 1999, c. 22, subsecs. 80(9) and (10), applicable to taxation years 
that begin after 1998. Subparas. (b)(i) and (h)(iv) formerly read: 


(i) a corporation described in any of paragraphs (a) to (e) of the definition “speci- 
fied financial institution” in this subsection, 


(iv) a share issued before November 17, 1978 or a share issued pursuant to an 
established agreement (other than a share issued to a corporation described in 
any of paragraphs (a) to (f) of the definition “specified financial institution” in 
this subsection), is, at any particular time after October 23, 1979 and before No- 
vember 13, 1981 acquired (otherwise than pursuant to an agreement in writing 
made before October 24, 1979) from a person (other than a corporation described 
in any of paragraphs (a) to (f) of that definition) by a specified financial institu- 
tion or by a partnership or trust of which a specified financial institution or a 
person related thereto is a member or a beneficiary, 


Subpara. (h)(vi) of the definition “term preferred share” in subsec. 248(1) amended by 
the said c. 22, subsec. 80(11), applicable to taxation years that begin after 1998 except 
that, in its application to a share acquired from a corporation that last acquired the share 
in a taxation year that began before 1999, the expression “described in any of 
paragraphs (a) to (f) of the definition “specified financial institution” in this subsec- 
tion,” in cl. (h)(vi)(B), as amended, shall be read as “described in subclause (iv)(B)(I) 
or (II). Subpara. (h)(vi) formerly read: 
(vi) a share (other than a share referred to in paragraph (e)) issued before No- 
vember 13, 1981 or a share issued pursuant to a specified agreement is, at any 
particular time after November 12, 1981, acquired (otherwise than pursuant to an 
agreement in writing made before October 24. 1979 or otherwise than pursuant 
to a specified agreement) from a partnership or person (other than an acquisition 
from a corporation described in any of paragraphs (a) to (f) of the definition 
“specified financial institution” in this subsection where that acquisition is 
neither subject to nor conditional on a guarantee agreement, within the meaning 
assigned by subsection 112(2.2), entered into after November 12, 1981) by a 
specified financial institution or by a partnership or trust of which a specified 
financial institution or a person related thereto is a member or a beneficiary, 
Para, (d.1) of the definition “term preferred share” in subsec. 248(1) amended by 1998, 
c. 19, subsec. 239(5), applicable after February 22, 1994. Para. (d.1) formerly read: 
(d.1) that was issued before April 22, 1980 by a corporation described in any of 
paragraphs 39(5)(b) to (f) or by an issuing corporation associated with any such 
corporation and is listed on a prescribed stock exchange in Canada, 
“Term preferred share” amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 192(13), 
to add the word “or” at the end of para. (a), applicable after June 18, 1987. 
Subpara. (e)(i) of “term preferred share” amended by 1994, c. 7, Sch. V (1992, c. 27), 
para. 90(1)(q), to substitute “Bankruptcy and Insolvency Act” for “Bankruptcy Act’, in 
force November 30, 1992. 
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Selected Cases [subsec. 248(1)“term preferred share”): Citibank Canada v. 
R., [2002] 2 C.T.C. 171 (FCA) (Instruments did not have character of debt, such as 
repayment, default). 


Regulations: 3200 (prescribed stock exchange in Canada); 620. (prescribed shares). 
Interpretation Bulletins: IT-527: Distress preferred shares. 
1.T. Technical News: 25 (Silicon Graphics case — dispersed control is not control). 


Advance Tax Rulings: ATR-5: Preferred shares exchangeable for common shares; 
ATR-10: Issue of term preferred shares; ATR-18: Term preferred shares; ATR-46: Fi- 
nancial difficulty. 


“termination payment” — [Repealed under former Act] 


“testamentary trust” has the meaning assigned by subsection 
108(1); 
Related Provisions: 248(3)— Rules applicable in relation to the Province of 
Quebec. 


“timber resource property” has the meaning assigned by subsec- 
tion 13(21); 
Interpretation Bulletins: IT-373R2: Woodlots. 


“total pension adjustment reversal” of a taxpayer for a calendar 
year has the meaning assigned by regulation; 


Related Provisions: 
TPAR. 


History: The definition “total pension adjustment reversal” added to subsec. 248(1) by 
1998, c. 19, subsec. 66(3), applicable after 1996. 


Regulations: 8304.1 (pension adjustment reversal). 


147.1(18)(t) — Authorization for regulations determining 


Forms: RC4137: Pension adjustment reversal guide; T4104: Past service pension ad- 
justment guide. 


“Treasury Board’ means the Treasury Board established by sec- 
tion 5 of the Financial Administration Act; 


“treaty-protected business” of a taxpayer at any time means a 
business in respect of which any income of the taxpayer for a period 
that includes that time would, because of a tax treaty with another 
country, be exempt from tax under Part I; 


History: The definition “treaty-protected business” added to subsec. 248(1) by 1999, 
c. 22, subsec. 80(12), applicable to 1998 er seq. 


“treaty-protected property” of a taxpayer at any time means pro- 

perty any income or gain from the disposition of which by the tax- 

payer at that time would, because of a tax treaty with another coun- 

try, be exempt from tax under Part I; 

Related Provisions: 13(4.1)(d) — Replacement of depreciable property that is not 
treaty-protected property; 44(5)(d) — Replacement of capital property that is not 
treaty-protected property. 

History: The definition “treaty-protected property” added to subsec. 248(1) by 1999, 
. 22, subsec. 80(12), applicable to 1998 et seq. 


“trust”? has the meaning assigned by subsection 104(1); 

Related Provisions: 94(3)(a) [proposed] — Trust deemed resident in Canada for 
certain purposes; 108(1) — Meaning of “trust”; 146.1(1) —RESPs — “Meaning of 
trust”; 149(5) — Exception re investment income of certain clubs; 207.6(1) — Defini- 
tions (re RCA tax); 233.2(4) — Reporting requirement re transfers to foreign trust; 
233.6(1) — Reporting requirement re distributions from foreign trust; 248(3) — 
Deemed trusts in Quebec; 248(25.1) — Trust-to-trust transfers — deemed same trust. 


‘“undepreciated capital cost” to a taxpayer of depreciable property 
of a prescribed class has the meaning assigned by subsection 
13Gb); 

“unit trust’ has the meaning assigned by subsection 108(2); 
Related Provisions; 248(1)“personal trust’ — Unit trust deemed not to be a per- 


sonal trust. 


“unused RRSP deduction room” of a taxpayer at the end of a tax- 
ation year has the meaning assigned by subsection 146(1); 


‘unused scientific research and experimental development tax 
credit” of a taxpayer for a taxation year has the meaning assigned 
by subsection 127.3(2); 


“unused share-purchase tax credit” of a taxpayer for a taxation 
year has the meaning assigned by subsection 127.2(6); 
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“1971 capital surplus on hand”, “1971 undistributed income on 
hand” — [Repealed under former Act] 


Selected Cases [subsec. 248(1)]: Friesen (J.) v. Canada, [1995] 2 C.T.C. 369 
(SCC) (Plain meaning rule applies to interpretation of Act). 


Proposed Addition — 248(1 -1) 


(1.1) Non-disposition before December 24, 1998 — A re- 
demption, an acquisition or a cancellation, at any particular time 
after 1971 and before December 24, 1998, of a share or of a right 
to acquire a share (which share or which right, as the case may be, 
is referred to in this subsection as the “security”) of the capital 
stock of a corporation (referred to in this subsection as the “issu- 
ing corporation”) held by another corporation (referred to in this 
subsection as the “disposing corporation”) is not a disposition 
(within the meaning of the definition “disposition” in section 54 
as that section read in its application to transactions and events 
that occurred at the particular time) of the security if 


(a) the redemption, acquisition or cancellation occurred as part 

of a merger or combination of two or more corporations (in- 

cluding the issuing corporation and the disposing corporation) 

to form one corporate entity (referred to in this subsection as 
_ the “new corporation”); - 


(b) the merger or combination is 


(i) an amalgamation (within the meaning assigned by sub- 
section 87(1) as it read at the particular time) to which sub- 
section 87(11) if in force, and as it read, at the particular 
time did not apply, — _ 


(ii) an amalgamation (within the meaning assigned by sub- 
section 87(1) as it read at the particular time) to which sub- 
section 87(11) if in force, and as it read, at the particular 
time applies, if the issuing corporation and the disposing 
corporation are described by subsection 87(11) (if in force, 
and as it read, at the particular time) as the parent and the 
subsidiary, respectively, or 


(iii) a foreign merger (within the meaning assigned by sub- 
section 87(8.1) as it read at the particular time); and 


(c) either 


(i) the disposing corporation received no consideration for 
the security, or 


(ii) in the case of a foreign merger (within the meaning as- 
signed by subsection 87(8.1) as it read at the particular 
time), the disposing corporation received no consideration 
for the security other than property that was, immediately 
before the foreign merger, owned by the issuing corpora- 
tion and that, on the foreign merger, became property of the 
new corporation. 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
185(13), will add subsec. 248(1.1), in force on Royal Assent. In applying subsec. 
248(1.1) to a particular redemption, acquisition or cancellation, any assessment of a 
taxpayer's tax, interest and penalties payable under the Act for a taxation year that 
includes the time at which the particular redemption, acquisition or cancellation oc- 
curred shall, notwithstanding subsecs. 152(4) to (5), be made that is necessary to take 
into account the application of the new subsection. 


Technical Notes: The definition “disposition” was added to subsection 248(1) by 
S.C. 2001, chapter 17, subsection 188(5) [formerly Bill C-22]. In general, that defini- 
tion applies to transactions and events that occur after December 23, 1998. The for- 
mer definition “disposition” was contained in section 54. applicable to transactions 
and events that occurred before December 24, 1998. . : 


New paragraph (n) is added to the definition “disposition” in subsection 248(1), ap- 
plicable to redemptions, acquisitions and cancellations of certain securities that occur 
after December 23, 1998. For more detail. see the commentary to subsection 248(1). 


New subsection 248(1.1) is added to deal, in a corresponding fashion, with such re- 
demptions, acquisitions and cancellations that occurred before December 24, 1998, 


New subsection 248(1.1) provides that a redemption, an acquisition or a cancellation, 
at any particular time after 1971 and before December 24, 1998, of a share or of a 
right to acquire a share (which share or which right, as the case may be, is referred to 
as the “security”) of the capital stock of a corporation (referred to as the “issuing 
corporation”) held by another corporation (referred to as the “disposing corporation’) 


is not a disposition of the security within the meaning of the definition “disposition” 


Income Tax Act 


in section 54 (as that section rea 

occur at the particular time), if a Cae oe 

* the redemption, acquisition or cancellation occurred as part of a merger or com- 

bination of two or m rporations (including the issuing corporation and the 

_ disposing corporation) to form one corporate entity (referred to as the “new 
corporation”), a .. oF 


- the merger or combination is — a : ue 
— an amalgamation (within the meaning assigned by subsection 87(1) as it read 
at the particular time) to which subsection 87(11) if in force, and as it read, 

at the particular time did not apply. _ _. 


| _ => an amalgamation (within the meaning assigned by subsection 87(1) as it read 
at the particular time) to which subsection 87(1 1) if in force, and as it read, 
at the particular time applies, if the issuing corporation and the disposing 
corporation are described by subsection 87(1 1) (if in force, and as it read, 

the particular time) as the parent and the subsidiary. respectively, or 

— a foreign merger (within the meaning assigned by subsection 87(8.1) as it 
read at the particular time), and — oe 


~— the disposing corporation received no consideration for the security, or 


— in the case of a foreign merger (within the meaning assigned by subsection _ 
87(8.1) as it read at the particular time), the disposing corporation received 
no consideration for the security other than property that was, immediately 
before the foreign merger, owned by the issuing corporation and that, on the 

foreign merger, became property of the new corporation. a 
Related Provisions: 248(1)“disposition’(n) — Same rule after December 23 
os _ Lr 


(2) Tax payable —In this Act, the tax payable by a taxpayer 
under any Part of this Act by or under which provision is made for 
the assessment of tax means the tax payable by the taxpayer as 
fixed by assessment or reassessment subject to variation on objec- 
tion or on appeal, if any, in accordance with the provisions of that 
Part. 


Related Provisions: 117(1) — Meaning of “tax payable” for purposes of sections 
117-127.4. 


(3) Rules applicable in relation to the Province of Quebec 
[deemed trusts] — For the purposes of the application of this 
Act in relation to the Province of Quebec, 


(a) a usufruct shall be deemed to be a trust, created by will 
where the usufruct was so established, and property subject to a 
usufruct shall be deemed to have been transferred to the trust, on 
the death of the testator and as a consequence thereof where the 
usufruct arises on death, and to be held in trust and not 
otherwise; 


(b) a right of use or habitation shall be deemed to be a trust, 
created by will where the right was so established, and property 
subject to such a right shall be deemed to have been transferred 
to the trust, on the death of the testator and as a consequence 
thereof where the right arises on death, and to be held in trust 
and not otherwise; 


(c) a substitution shall be deemed to be a trust, created by will 
where the substitution was so established, and property subject 
to a substitution shall be deemed to have been transferred to the 
trust, on the death of the testator and as a consequence thereof 
where the substitution arises on death, and to be held in trust and 
not otherwise; 


(d) property subject to rights and obligations under an arrange- 
ment (other than a trust) that 


(i) is established by or under a written contract that 


(A) is governed by the laws of the Province of Quebec, 
and 


(B) provides that, for the purposes of this Act, the ar- 
rangement shall be considered to be a trust, and 


(il) creates rights and obligations that are substantially simi- 
lar to the rights and obligations under a trust (determined 
without reference to this subsection), 


shall be deemed to be held in trust and not otherwise, and such 
an arrangement shall be deemed to be a trust; 
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(e) a person who has a right (whether immediate or future and 
whether absolute or contingent) to receive all or any part of the 
income or capital in respect of property referred to in paragraph 
(a), (b), (c) or (d) shall be deemed to be beneficially interested in 
the trust referred to in that paragraph; and 


(f) property in relation to which any person has, at any time, 

(i) the right of ownership, 

(11) a right as a lessee in an emphyteutic lease, or 

(111) a right as a beneficiary in a trust 
shall, notwithstanding that such property is subject to a servi- 
tude, be deemed to be beneficially owned by the person at that 
time. 

_ Proposed Amendment — 248(3) _ 

(3). Certain arrangements under civil la 


the pur- 


- (a) if at any time property is subiect to 
or habitation, or substitution, 
@ the usufruct, right of use or habitation 
the case may be, is deemed to be at that m 


(A) a trust, and 
(B) where ‘the usufruct, right of 1 use or ‘habitation, or 


substitution, as the case may be, is created ee will, a. 
ia created oe will, .. 


wise, and ~ 

(B) where the usufruct, right of use or \ habiiaiicnr or 

substitution, as the case may be, arises otherwise, to 

have been transferred (at the time it first became subject 
to the usufruct, right of use or habitation, or substitution, 
as the case may be) to the trust by the person that 
_ granted the usufruct, right of use orh i 
tution, and 
(iii) the property is ‘deemed to fe thr gho 
which it is subject to the usufruct, righ 
“or substitution, as the case may be, held t 
not otherwise; — 
‘(b) if at any time property is property of a "oandaton oe 
than a foundation that is at that time a corporation or trust de-_ 
termined without reference to this paragraph), 
(i) the foundation is deemed to be at that time 
(A) a trust, and ee 
(B) where the foundation is Seated by will, a bust cre- _ 

ated by: will, 

(ii) the property i is deemed to have been transferred (at the 
time it first became property of the foundation) to the trust 
by the person from whom the foundation acquired the pro- 
perty, and 
(iii) the property is deemed to be, throughout the period in 
which it is property of the founeatos held by the trust, and 
not otherwise; 

_ (c) an arrangement (other than a partnership or an n arrangement 
that 1 is a trust determined without reference to this paragraph) 
is deemed to be a trust and property subject to rights and obli- 
gations under the arrangement is, if the arrangement is deemed 
by this paragraph to be a trust, deemed to be held in trust and 
not otherwise, where the arrangement 
(i) is established before October 31, 2003 by or under a 
written contract that 
(A) is governed by the laws of the Province of Quebec, 
and 


CG ns 
yj 


use 


tion, as_ 
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(B) provides that, for the purposes of this Act, the ar- 
rangement shall be considered to be a trust, and 


(ii) creates rights and obligations that are substantially simi- 
lar to the rights and obligations under a trust (determined 
without reference to this subsection); 


(d ) a person who has a right (whether immediate or future and 
r absolute or contingent) to receive all or part of the 

or capital in respect of property that is referred to in 
any of “paragraphs (a) to (c) is deemed to be beneficially inter- 
ested in the trust; and 


(e) notwithstanding that a property is at any time subject to a 
servitude, the property is deemed to be beneficially owned by 
a person at that time if, at that time, the person has in relation 
to the property 

(i) the right of ownership, — 

_ (ii) a right as a lessee under an -emphyteusis, or 

Gii) a right as a beneficiary in a os 


Application: The July 18, 2005 draft legislation (Part | —- NRTs and FIEs), subsec. 
44(7), will amend subsec. 248(3) to fead s a applicable to taxation years that 
begin after October 30, 2003. 


Technical Notes: Subsection 2483) provide nuinber of rules that apply for the 
purposes of applying the Act in relation to the Province of Quebec. 


Paragraphs 248(3)(a) to (d) deem certain institutions or arrangements created under 
the laws of the Province of Quebec to be trusts for those purposes. Paragraph 
248(3)(e) clarifies that a person is deemed to be beneficially interested in a trust if 
the erson has any right to receive the income or the capital in respect of property 
eemed, under any of paragraphs 248(3)(a) to (d), to be held in trust. Para- 
| provides that a petson beneficially owns property, even if there is a 
ect of the property, in relation to which the person has the rights — 
co) subparagraphs 238(3)(f)G) to (iii). 


48(3) i is amended so that it applies generally for the purposes of the Act, 


found in paragraphs 248(3)(a) to (c) are now found in new paragraph 
1), which sets out the treatment as a trust of certain civil law institutions. 


New paragraph 248(3)(b) ensures that the rules in the Act that apply to trusts (includ- 
ing the rules in new sections 94 to 94.4) also apply to foundations. Where property is 
at any time property of a foundation (and the foundation is not otherwise treated as a 
trust or corporation for purposes of the Act), the foundation is deemed under para- 
graph 248(3)(b) to be at that time a trust, and where the foundation is created by will, 
to be a trust created by will. Such proper , deemed to have been acquired (at the 
time it first became property of the on) by ‘the trust from the person that 
transferred the property to the founda ‘operty is deemed to be, through- 
out the period in which it is ro dation, held by the trust, and not 
otherwise. / . 


The provisions of paste 248(3)(d), found in paragraph 248(3)(c). How- 
ever, note that new paragraph 248(3)(c) clarifies that it is intended to apply only in 
respect of arrangements that are neither partnerships nor trusts determined without 
reference to paragraph 248(3)(c). In addition, new paragraph 248(3)(c) applies only 
to an arrangement established before October 31, 2003. This recognizes that amend- 
ments to the Civil Code of Quebec have rendered unnecessary the provision’s origi- 
nal purpose ie., to allow for the characterization, in the Province of Quebec, of cer- 
i ties as trusts under the Act even though they may not technically constitute 
er the civil law of Quebec. 


Visions of paragraphs 248(3)\(e) and (f) are found in new daraeeehs 
1) and (e), respectively. In the latter, the obsolete terms “lessee under an em- 
phyteutic lease” / droit de preneur dans un bail emphytéotique are replaced with 
“lessee under an emphyteusis” / droit a’ emphytéote, the new terminology used in 1 the 
Civil Code of Québec. 


Related Provisions: 248(3.1) — Gift of bare ownership of immovables; 248(8) — 
Occurrences as a consequence of death; 248(9.1) — Trust created by taxpayer’s will; 
248(25) — Beneficially interested; Interpretation Act 8.1, 8.2 — Common law and 
civil law equally. authoritative. 
History: Subsec. 248(3) substituted by 1994, c. 7, Sch. IT (1991, c. 49), 
192(15), applicable 
(a) after 1990 with respect to property the ownership of which was acquired after 
1990; 


subsec. 


(b) after 1990. with respect to property that became subject to a usufruct, a right of 
use or habitation, a substitution, an emphyteutic lease or a trust after 1990; 

(c) after 1989 with respect to property that became subject to a usufruct, a right of 
use or habitation or a substitution after 1989 and before 1991, where the persons 
who so acquire interests in the property elected jointly by notifying the Minister of 
National Revenue in writing before 1992 [1994, c. 7, Sch. VIII (1993, c. 24).'s. 159 
provides that such an election made before December 11, 1993 shall be deemed to 


have been made before 1992]; and 
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(d) to 1989 er seg. with respect to property that became subject to an arrangement 
referred to in para. 248(3)(d) in the 1989 or any subsequent taxation year. 


Subsec. 248(3) formerly read: 


(3) References to property beneficially owned and to beneficial owner of 
property — In its application in relation to the Province of Quebec, a reference 
in this Act to any property that is or was beneficially owned by any person shall 
be read as including a reference to property in relation to which any person has 
or had the full ownership whether or not the property is or was subject to a servi- 
tude, or has or had a right as a usufructuary, a lessee in an emphyteutic lease, an 
institute in a substitution or a beneficiary in a trust; and a reference in this Act to 
the beneficial owner of any property shall be read as including a reference to a 
person who has or had, accordingly as the context requires, such ownership as a 
right in relation to that property. 


Selected Cases [subsec. 248(3)]: R. v. Construction Bérou Inc., [2000] 2 C.T.C. 
174 (FCA) (Purposive interpretation of provision); Larose v. MNR, [1992] 2 C.T.C. 
2339 (TCC); amended (Nov. 18, 1991), Doc. 87-294(IT) (TCC) [unreported] (Assess- 
ment in respect of sale of properties upheld even though court decision and other cir- 
cumstances had denied taxpayer proceeds of sale; right to dispose of properties had 
been transferred to purchaser). 


Interpretation Bulletins: IT-305R4: Testamentary spouse trusts; IT-437R: Owner- 
ship of property (principal residence). 


Proposed Addition — 248(3.1) 


(3.1) Gift of bare ownership of immovables — Subsection 
(3) does not apply in respect of a usufruct or a right of use of an 
immovable in circumstances where a taxpayer disposes of the 
bare ownership of the immovable by way of a gift to a donee de- 
scribed in the definition “total charitable gifts”, “total Crown 
gifts” or “total ecological gifts” in subsection 118.1(1) and retains, — 
for life, the usufruct or the right of use. _ — 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
185(14), will add subsec. 248(3.1), applicable to dispositions that occur after July 18, 


Technical Notes: Under civil law. where a property is subject to dismemberment 
such as a usufruct or a right of use established in favour of an individual while an- 
other has the bare ownership, subsection 248(3) deems the property subject to such a 
usufruct or right of use to have been transferred to a trust. The whole property will 
thus be disposed of. Subsection 248(3), as it now reads, does not provide for any 
exception where the bare ownership of an immovable is gifted to a registered charity. 
New subsection 248(3.1) provides relief, similar to the exception found in subsection _ 
43.1(1) for life interests created at common law, where the usufruct or right of use of 
an immovable is retained by a taxpayer but the bare ownership of the immovable is 
gifted in circumstances where the gift generates entitlement to a charitable donations 
credit. 


Under new subsection 248(3.1) and subsection 69(1), the dismemberment will entail 
a disposition only of the bare ownership of an immovable for an amount equal to its 
fair market value (FMV). In the case of capital property, the adjusted cost base 
(ACB) of the property will be divided under subsection 43(1) pro rata between the 
bare ownership and usufruct or right of use. The usufruct or right of use will be 
considered to have been disposed of only when it is actually disposed of or is other- 
wise deemed to be disposed of by the taxpayer. / 
Example 


Mrs. A, whose property is governed by the civil law of the province of Québec, 
Owns as capital property an immovable worth $100,000, which has an ACB of : 
$10,000. She creates a dismemberment of the property by giving the bare owner- 
ship (FMV of $60,000) to a registered charitable organization and retaining the 
right of use (FMV of $40,000). _ CO _ 


Under the present rules, subsections 248(3) and 691) apply and Mrs. A is con- 
sidered to have disposed of the immovable at its FMV ($1 00,000) in favour of a 
deemed trust. A gain of $90,000 is triggered ($100,000 - $10, 000). 


Because of new subsection 248(3.1) and subsection 691), there is a disposition 
only of the bare ownership for proceeds of disposition equal to its FMV, i.e. 
$60,000. This amount can be included in the calculation of her charitable gifts 
credit. The ACB attributable to the bare ownership is $6,000 ($10,000 x so). 
This transaction will give rise to a gain of $54,000 ($60,000 - $6,000). Mrs. A 
retains the right of use of the immovable and there is no disposition of this right, 
At death, a deemed disposition of her right of use will occur at FM V (established 
in the same way as for a life estate and remainder interest), 


(4) Interest in real property — In this Act, an interest in real 
property includes a leasehold interest in real property but does not 
include an interest as security only derived by virtue of a mortgage, 
hypothecary claim, agreement for sale or similar obligation. 
Related Provisions: 43.1(1) — Life estates in real property; 248(4.1)— Real right 
in an immovable under Quebec civil law: Interpretation Act 8.1, 8.2 — Common law 
and civil law equally authoritative. 


Income Tax Act 


History: Subsec. 248(4) amended by 2001, c. 17, subsec. 230(2), to add “hypothecary 
claim,”, in force June 14, 2001. 


Application: The july 8, 
278(14), will add subsec. 24: 


8 


For civil law purposes, new ubsection 248(4.1) 
of the Act. The scope of the civil law term “real 
including the lease and excluding security rights. 


Related Provisions: 248(4) — Interest in real property under common law; Inter- 
pretation Act 8.1, 8.2 — Common law and civil law equally authoritative. | 


(5) Substituted property — For the purposes of this Act, other 
than paragraph 98(1)(a), 


(a) where a person has disposed of or exchanged a particular 
property and acquired other property in substitution therefor and 
subsequently, by one or more further transactions, has effected 
one or more further substitutions, the property acquired by any 
such transaction shall be deemed to have been substituted for the 
particular property; and 


(b) any share received as a stock dividend on another share of 
the capital stock of a corporation shall be deemed to be property 
substituted for that other share. 
Interpretation Bulletins: IT-244R3: Gifts by individuals of life insurance policies as 
charitable donations; IT-369R: Attribution of trust income to settlor: IT-489R: Non- 
arm’s length sale of shares to a corporation; IT-511R: Interspousal and certain other 
transfers and loans of property. 


(6) “Class” of shares issued in series — In its application in 
relation to a corporation that has issued shares of a class of its capi- 
tal stock in one or more series, a reference in this Act to the “class” 
shall be read, with such modifications as the circumstances require, 
as a reference to a “series of the class”, 


Interpretation Bulletins: IT-328R3: Losses on shares on which dividends have been 
received. 


(7) [Deemed date of] Receipt of things mailed — For the 
purposes of this Act, 


(a) anything (other than a remittance or payment described in 
paragraph (b)) sent by first class mail or its equivalent shall be 
deemed to have been received by the person to whom it was sent 
on the day it was mailed; and 


(b) the remittance or payment of an amount 
(i) deducted or withheld, or 
(ii) payable by a corporation, 


as required by this Act or a regulation shall be deemed to have 
been made on the day on which it is received by the Receiver 
General. 


Related Provisions: 153(1) [closing words] — Certain remittances must be made 
directly to a financial institution: 204.81(8.2) — Rule in 248(7) does not apply to vol- 
untary de-registration of LSVCC: 244(5) — Proof of service by mail; 244(14) — Mail- 
ing date presumed to be date of assessment or notice; Reg. 110 — Certain remittances 
must be made directly to a financial institution. 


Interpretation Bulletins: IT-433R: Farming or fishing — use of cash method. 
Charities Policies: CPS-017: Effective date of registration. 
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(8) Occurrences as a consequence of death — For the pur- 
pose of this Act, 


(a) a transfer, distribution or acquisition of property under or as 
a consequence of the terms of the will or other testamentary in- 
strument of a taxpayer or the taxpayer’s spouse or common-law 
partner or as a consequence of the law governing the intestacy of 
a taxpayer or the taxpayer’s spouse or common-law partner shall 
be considered to be a transfer, distribution or acquisition of the 
property as a consequence of the death of the taxpayer or the 
taxpayer’s spouse or common-law partner, as the case may be; 


(b) a transfer, distribution or acquisition of property as a conse- 
quence of a disclaimer, release or surrender by a person who 
was a beneficiary under the will or other testamentary instru- 
ment or on the intestacy of a taxpayer or the taxpayer’s spouse 
or common-law partner shall be considered to be a transfer, dis- 
tribution or acquisition of the property as a consequence of the 
death of the taxpayer or the taxpayer’s spouse or common-law 
partner, as the case may be; and 


(c) a release or surrender by a beneficiary under the will or other 
testamentary instrument or on the intestacy of a taxpayer with 
respect to any property that was property of the taxpayer imme- 
diately before the taxpayer’s death shall be considered not to be 
a disposition of the property by the beneficiary. 
Related Provisions: 248(9) — Definitions; 248(9.1) — Whether trust created by 
taxpayer's will. 


History: Subsec. 248(8) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 ef seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Interpretation Bulletins: IT-305R4: Testamentary spouse trusts; IT-313R2: Eligible 
capital property — rules where a taxpayer has ceased carrying on a business or has 
died; IT-349R3: Intergenerational transfers of farm property on death; IT-385R2: Dis- 
position of an income interest in a trust; IT-449R: Meaning of “vested indefeasibly” 
(archived); IT-500R: RRSPs — death of an annuitant. 


(9) Definitions — In subsection (8), 


“disclaimer” includes a renunciation of a succession made under 
the laws of the Province of Quebec that is not made in favour of any 
person, but does not include any disclaimer made after the period 
ending 36 months after the death of the taxpayer unless written ap- 
plication therefor has been made to the Minister by the taxpayer’s 
legal representative within that period and the disclaimer is made 
within such longer period as the Minister considers reasonable in 
the circumstances; 
History: The definition “disclaimer” in subsec. 248(9) substituted by 1994, c. 21, sub- 
sec. 109(7), applicable June 15, 1994. That definition formerly read: 
“disclaimer” includes a renunciation of a succession made under the laws of the 
Province of Quebec that is not made in favour of any person; 
Interpretation Bulletins [“disclaimer’]: IT-305R4: Testamentary spouse trusts; 


IT-313R2: Eligible capital property — rules where a taxpayer has ceased carrying ona 
business or has died; IT-349R3: Intergenerational transfers of farm property on death. 


“release or surrender” means 


(a) a release or surrender made under the laws of a province 
(other than the Province of Quebec) that does not direct in any 
manner who is entitled to benefit therefrom, or 


(b) a gift inter vivos made under the laws of the Province of 
Quebec of an interest in, or right to property of, a succession that 
is made to the person or persons who would have benefited if 
the donor had made a renunciation of the succession that was 
not made in favour of any person, 


and that is made within the period ending 36 months after the death 
of the taxpayer or, where written application therefor has been 
made to the Minister by the taxpayer’s legal representative within 
that period, within such longer period as the Minister considers rea- 
sonable in the circumstances. 

Interpretation Bulletins [“release or surrender”]: IT-305R4: Testamentary 
spouse trusts; IT-313R2: Eligible capital property — rules where a taxpayer has ceased 
carrying on a business or has died; IT-349R3: Intergenerational transfers of farm pro- 


perty on death. 
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(9.1) How trust created — For the purposes of this Act, a trust 
shall be considered to be created by a taxpayer’s will if the trust is 
created 


(a) under the terms of the taxpayer’s will; or 


(b) by an order of a court in relation to the taxpayer’s estate 
made under any law of a province that provides for the relief or 
support of dependants. 

Related Provisions: 108(1)‘testamentary trust’’ — Trust created by taxpayer’s will 


is a testamentary trust; 248(3) — Whether usufruct, right of use or habitation or substi- 
tution in Quebec deemed to be trust created by taxpayer’s will. 


History: Subsec. 248(9.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 139(8), 
applicable to 1990 ef seq. : 


Interpretation Bulletins: IT-305R4: Testamentary spouse trusts. 


(9.2) Vested indefeasibly — For the purposes of this Act, pro- 
perty shall be deemed not to have vested indefeasibly 


(a) in a trust under which a taxpayer’s spouse or common-law 
partner is a beneficiary, where the trust is created by the will of 
the taxpayer, unless the property vested indefeasibly in the trust 
before the death of the spouse or common-law partner; and 


(b) in an individual (other than a trust), unless the property 
vested indefeasibly in the individual before the death of the 
individual. 


Related Provisions: 248(9.1) — Whether trust created by taxpayer’s will. 


History: Subsec. 248(9.2) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner’, applicable to 2001 ef seg., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Subsec. 248(9.2) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 139(8), applica- 
ble in respect of deaths occurring after December 20, 1991. 


Interpretation Bulletins: IT-305R4: Testamentary spouse trusts; IT-449R: Meaning 
of “vested indefeasibly” (archived). 


(10) Series of transactions — For the purposes of this Act, 
where there is a reference to a series of transactions or events, the 
series shall be deemed to include any related transactions or events 
completed in contemplation of the series. 

Selected Cases [subsec. 248(10)]: Canutilities Holdings Ltd. y. R., [2004] 4 
C.T.C. 210 (FCA) (Preordination plus ability to carry out transaction may produce 


“series”); Meager Creek Holdings Ltd. v. R., [1998] 4 C.T.C. 2090 (TCC) (Must be 
some connection between events for “series” of transactions to occur). 


Advance Tax Rulings: ATR-56: Purification of a family farm corporation; ATR-57: 
Transfer of property for estate planning purposes; ATR-58: Divisive reorganization. 


1.T. Technical News: 22 (series of transactions). 


(11) Compound interest — Interest computed at a prescribed 
rate under any of subsections 129(2.1) and (2.2), 131(3.1) and (3.2), 
132(2.1) and (2.2), 133(7.01) and (7.02), 159(7), 160.101), 161(1), 
(2) and (11), 161.1(5), 164(3) to (4), 181.8(1) and (2) (as those two 
subsections read in their application to the 1991 and earlier taxation 
years), 185(2), 187(2) and 189(7), section 190.23 (as it read in its 
application to the 1991 and earlier taxation years) and subsections 
193(3), 195(3), 202(5) and 227(8.3), (9.2) and (9.3) of this Act and 
subsection 182(2) of the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952 (as that subsection read in its appli- 
cation to taxation years beginning before 1986) and subsection 
191(2) of that Act (as that subsection read in its application to the 
1984 and earlier taxation years) shall be compounded daily and, 
where interest is computed on an amount under any of those provi- 
sions and is unpaid or unapplied on the day it would, but for this 
subsection, have ceased to be computed under that provision, inter- 
est at the prescribed rate shall be computed and compounded daily 
on the unpaid or unapplied interest from that day to the day it is 
paid or applied and shall be paid or applied as would be the case if 
interest had continued to be computed under that provision after 
that day. 

Related Provisions: 221.1 — Application of interest where legislation retroactive. 
History: Subsec. 248(11) amended to add reference to subsec. 161.1(5) and substitute 
“(as those two subsections read in their application to the 1991 and earlier taxation 
years)” for “(as these two subsections read in their application to the 1991] and earlier 
taxation years)” by 2000, c. 19, subsec. 67(2), applicable after 1999. 
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Subsec. 248(11) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 139(9), appli- 

cable to refunds paid or applied with respect to taxation years beginning after 1991. 

Subsec. (11) formerly read: 
(11) Interest computed at a prescribed rate under any of subsections 159(7), 
160.1(1), 161(1), (2) and (11), 164(3) to (4), 181.8(1) and (2), 185(2), 187(2) and 
189(7), section 190.23, subsections 193(3), 195(3), 202(5) and 227(8.3), (9.2) 
and (9.3) of this Act, subsection 182(2) of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, as it applied to taxation years beginning 
before 1987, and subsection 191(2) of that Act as it applied to the 1972 to 1984 
taxation years shall be compounded daily and, where interest is computed on an 
amount under any of those provisions and is unpaid on the day it would, but for 
this subsection, have ceased to be computed under that provision, interest at the 
prescribed rate shall be computed and compounded daily on the unpaid interest 
from that day to the day it is paid and shall be paid or credited as would have 
been the case if interest had continued to be computed under that provision after 
that day. 

Subsec 248(11) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 192(16), to substi- 

tute the list of sections, applicable to 1990 et seq. That list formerly read: 
subsections 159(7), 160.1(1), 161(1), (2) and (11), 164(3) to (4), 181.8(1) and 
(2), 185(2), 187(2) and 189(7), section 190.23, subsections 191(2), 193(3), 
195(3) and 202(S), section 211.5 and subsections 227(8.3), (9.2) and (9.3) of this 
Act and subsection 182(2) of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, 

Selected Cases [subsec. 248(11)]: Exxonmobil Canada Ltd. y. R., [2004] 2 C.T.C. 

2427 (TCC) (Interest is simple, not compound, unless otherwise indicated). 


Regulations: 4301 (prescribed rate of interest). 
I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(12) Identical properties — For the purposes of this Act, one 
bond, debenture, bill, note or similar obligation issued by a debtor is 
identical to another such obligation issued by that debtor if both are 
identical in respect of all rights (in equity or otherwise, either im- 
mediately or in the future and either absolutely or contingently) at- 
taching thereto, except as regards the principal amount thereof. 
Related Provisions: 14(13), 18(16) — Deemed identical properties for superficial 
loss/pregnant loss rules; 18.1(12)— Identical properties for matchable-expenditure 
rules; 40(3.5) — Deemed identical properties for superficial loss/pregnant loss rules; 
47 — Capital gains treatment of identical properties; 54“superficial loss” [closing 
words] — Deemed identical properties for superficial loss/pregnant loss rules; 
138(11.1) — Identical properties of life insurance corporation; 206(1.5) — Identical 
property rule for determining foreign property. 

I.T. Application Rules: 26(8)-(8.4) — Identical properties owned since before 1972. 


Interpretation Bulletins: IT-387R2: Meaning of “identical properties”. 


(13) Interests in trusts and partnerships — Where after No- 
vember 12, 1981 a person has an interest in a trust or partnership, 
whether directly or indirectly through an interest in any other trust 
or partnership or in any manner whatever, the person shall, for the 
purposes of the definitions “income bond”, “income debenture” and 
“term preferred share” in subsection (1), paragraph (h) of the defini- 
tion “taxable preferred share” in that subsection, subsections 
84(4.2) and (4.3) and 112(2.6) and section 258, be deemed to be a 
beneficiary of the trust or a member of the partnership, as the case 
may be. 


(14) Related corporations — For the purpose of paragraph (g) 
of the definition “specified financial institution” in subsection (1), 
where in the case of 2 or more corporations it can reasonably be 
considered, having regard to all the circumstances, that one of the 
main reasons for the separate existence of those corporations in a 
taxation year is to limit or avoid the application of subsection 
112(2.1) or (2.2) or 138(6), the 2 or more corporations shall be 
deemed to be related to each other and to each other corporation to 
which any such corporation is related. 

History: Subsec. 248(14) amended by. 1994, c. 7, Sch. II (1991, ¢. 49), subsec. 
192(17), to substitute “For the purpose of” for “For the purposes of” and “can reasona- 


bly” for “may reasonably”, and to add “and to each other corporation to which any 
such corporation is related”, applicable after July 13, 1990. 


(15) Goods and services tax — change of use — For the 
purposes of this Act, where a liability for the goods and services tax 
is incurred in respect of a change of use at any time of a property, 
the liability so incurred shall be deemed to have been incurred im. 
mediately after that time in respect of the acquisition of the 


property. 


Income Tax Act 


(16) Goods and services tax — input tax credit and re- 
bate — For the purposes of this Act, other than this subsection and 
subsection 6(8), an amount claimed by a taxpayer as an input tax 
credit or rebate with respect to the goods and services tax in respect 
of a property or service shall be deemed to be assistance from a 
government in respect of the property or service that is received by 
the taxpayer 


(a) where the amount was claimed by the taxpayer as an input 
tax credit in a return under Part IX of the Excise Tax Act for a 
reporting period under that Act, 


(i) at the time the goods and services tax in respect of the 
input tax credit was paid or became payable, if the tax was 
paid or became payable in the reporting period, or 


(ii) if no such tax was paid or became payable in respect of 
the input tax credit in the reporting period, at the end of the 
reporting period; or 
(b) where the amount was claimed as a rebate with respect to the 
goods and services tax, at the time the amount was received or 
credited. 
Proposed Amendment — 248(16) 


(16) Goods and services tax — input tax credit and re- 
bate — For the purposes of this Act, other than this subsection 

and subsection 6(8), an amount claimed by a taxpayer as an input — 
tax credit or rebate with respect to the goods and services tax 


respect of a property or service is deemed to be assistance from a_ 


government in respect of the property or service that i 
by the taxpayer — o 
(a) where the amount was claimed by the taxpayer as an input 
tax credit in a return under Part IX of the Excise Tax Act for | 
reporting period under that Act, . 
(i) at the particular time that is the earlier of the time that. 
the goods and services tax in respect of the input tax credit 
was paid and the time that it became payable, _ 
___ (A) if the particular time is in the reporting period, or _ 
Bi sHlioMi sds le eusl: 
(1) the taxpayer’s threshold amount, determined in 
accordance with subsection 249(1) of the Excise Tax 
Act, is greater than $500,000 for the taxpayer’s fiscal 
year (within the meaning assigned by that Act) that 
includes the particular time, and so 
(ID the taxpayer claimed the input tax credit at least 
120 days before the end of the normal reassessment 
period, as determined under subsection 152(3.1), for 
the taxpayer in respect of the taxation year that in- 
cludes the particular time, . 
(i1) at the end of the reporting period, if 
(A) subparagraph (i) does not apply, and 
(B) the taxpayer’s threshold amount, determined in ac- 
cordance with subsection 249(1) of the Excise Tax Act, 
is $500,000 or less for the fiscal year (within the mean-_ 
ing assigned by that Act) of the taxpayer that includes 
the particular time, and oe es 
(iil) in any other case, on the last day of the taxpayer’s ear- 
liest taxation year _ _ - 
_ (A) that begins after the taxation year that includes the 
particular time, and 
(B) for which the normal reassessment period, as deter- 
mined under subsection 152(3.1), for the taxpayer ends — 
at least 120 days after the time that the input tax credit © 


ceived | 


was claimed; or 


(b) where the amount was claimed as a rebate with respect to 
- the goods and services tax, at the time the amount was re- 

ceived or credited. 
Application: The July 18, 2005. draft legislation (Part 2 —> technical), subsec. : 
185(16), will amend subsec. 248(16) to read as above, applicable in respect of input — 
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tax credits that become eligible to be claimed in taxation years that begin after De- 
cember 20, 2002. 


Technical Notes: Subsection 248(16) provides rules under which amounts re- 
ceived by, or credited to, a taxpayer as an input tax credit or rebate with respect to 
the goods and services tax (GST) are deemed to be assistance from a government 
received by a taxpayer. As a consequence, such amounts are either included in in- 
come or reduce the cost or capital cost of the related property, or the amount of the 
related expenditure or expenditure pool, for tax purposes. 


Subsection 248(16) also specifies the time at which the receipt (or credit) of an input 
tax credit or rebate is deemed to be received as assistance. With respect to input tax 
credits, subparagraph 248(16)(a)(i) provides that the assistance (ie.. the input tax 
credit) is considered to be received by a taxpayer at the time the GST in respect of 
the input tax credit was paid or became payable by the taxpayer if the GST was paid 
or became payable in the same reporting period under the Excise Tax Act in which 
the input tax credit was claimed. If a taxpayer does not claim the input tax credit in 
the same reporting period in which the GST was paid or became payable, subpara- 
graph 248(16)(a)(ii) includes the amount of assistance in the taxpayer’s income for 
the taxation year that includes the end of the reporting a in we taxpayer 
claimed the input tax credit. 


Subsection 248(16) is amended in three respects for input tax credits that become 
eligible to be claimed in taxation years that begin after Dece 


First, subparagraph 248(16)(a)(i) is amended to extend its application to cases where 
the input tax credit is claimed by a taxpayer in a reporting period that is subsequent 
to the period i in which the related GST was paid or became payable if o. 


+ the taxpayer's threshold amount (as determined under subsection 249(1) of the 
Excise Tax Act) is greater than $500,000 for the taxpayer's fiscal year (as defined 
by that Act) that includes the earlier of the time that the GST in respect of the 
input tax credit was paid and the time that it became payable, and 


+ the taxpayer claimed the input tax credit at least 120 days before the end of the 


normal reassessment period (as determined under subsection 152(3.1) of the In- 


come Tax Act) for the aa in respect of the taxation year that os that 


earlier time. 


In general, ‘the chause to this cubeaeern means that an nea tax credit of a tax- 


payer (who is a GST filer. with a threshold amount greater than $500,000 for GST 
purposes) is considered to have been received at the time the related GST was paid or 
became payable, even though the input tax credit is claimed in a later GST reporting 
period. However, this is the case only if the taxpayer claims the input tax credit at 
least 120 days before the taxation year in which the GST was paid or became payable 
becomes statute-barred for income tax purposes. 


Second, subparagraph 248(16)(a)(ii) is amended to provide that an input tax credit is 
considered to be received at the end of the reporting Pon in which it is claimed 
only if — 


* subparagraph 248(16)(a)(1) does not apply, and 


* the taxpayer’s threshold amount (as determined under subsection 249( 1) of the 
Excise Tax Act) is $500,000 or less for the fiscal year of the taxpayer that in- 
cludes the earlier of the time that the GST in respect of the input tax credit was 

_paid or became payable. 


Thus, subparagraph 248(16)(a)(ii) does not apply if cubpanieraph 248(16)(a)(i) ap- 
plies. Where subparagraph 248(16)(a)(i) does not apply. subparagraph 248(16)(a)(ii) 
provides that the input tax credit is considered to have been received at the end of the 
reporting period in which it is claimed only if the taxpayer’s threshold amount for 
GST purposes was $500,000 or less at the time the GST was paid or became payable. 


Third, new subparagraph 248(16)(a)(ili) is added to apply in any other case. If appli- 
cable, that subparagraph provides that the input tax credit is considered to have been 
received on the last day of the taxpayer's earliest taxation year 


* that begins after the taxation year that includes the earlier of the time that the 
GST in respect of the input tax credit was paid and the time that it became paya-— 


ble. and 


+ for which the normal reassessment period for the taxpayer ends at least 120 days 
after the time at which the input tax credit was claimed. 


Reference should also made to the commentary to new subsection 248(17.1) of the 
Income Tax Act which provides a special rule in respect of the timing of a claim in 
respect of certain input tax credits assessed under the Excise Tax Act. 


Related Provisions: 8(11)—GST rebate deemed not to be reimbursement for 
employment expense purposes; 12(1)(x) — Inclusion in income; 12(2.2) — Deemed 
outlay or expense; 13(7.1) — Deemed capital cost of certain property; 37(1)(d) — Sci- 
entific research and experimental development; 53(2)(k) — Reduction in adjusted cost 
base: 66.1(6)“cumulative Canadian exploré ation expense’ *J — Assistance reduces 
CCEE: 66.2(5)*cumulative Canadian development expense’’M — Assistance reduces 
CCDE: 66.4(5)‘cumulative Canadian oil and gas property expense I — Assistance 


reduces CCOGPE; 248(16.1) — Parallel rule for QST; 248(17) — Application of 
and aircraft; 248(17.2) — Timing of deemed assistance 


248(16) to passenger vehicles 
where GST assessed; 248(18) — GST - 


repayment of input tax credit. 


Interpretation Bulletins: [T-273R2: Government assistance — general comments. 


S. 248(16.1) 


Proposed Addition — 248(16.1) 


(16. 1 Quebec input tax refund and rebate — For the pur- 
pose of this Act, other than this subsection and subsection 6(8), an 
amount claimed by a taxpayer as an input tax refund or a rebate 
with respect to the Quebec sales tax in respect of a property or 
service is deemed to be assistance from a government in respect 
of the property or service that is received by the taxpayer — 


(a) where the amount was claimed by the taxpayer as an input 
tax refund in a return under An Act respecting the Québec 
sales tax, R.S.0., ¢. 1-011, for a reporting period under that 
Act, } 


(i) at a particular time that is the earlier of the time that - 
the Quebec sales tax in respect of the input tax refund was — 
paid and the time that it became payable, 


(A) if. the pavuguial time ds in the EOTEDE period, « or 
» 1 


(1) the taxpayer’s threshold amount, determined in 
accordance with section 462 of that Act is greater 
than $500,000 for the taxpayer’s fiscal year (within 
the meaning assigned by that Act) that includes the 
particular time, and 


(II) the taxpayer claimed the input tax refund at least 
120 days before the end of the normal reassessment 
period, as determined under subsection 152(3.1), for 
the taxpayer in respect of the taxation year that in- 
cludes the particular time, 


ae at the end of the reporting period, if 
ae subparagraph (i) does not apply, and — 


. (B) the taxpayer’s threshold amount, determined in ac- 
cordance with section 462 of that Act is $500,000 or 
less for the fiscal year (within the meaning assigned by 

that Act) of the taxpayer that includes the particular 
time, and 


(iti) in any other case, on the last day of the taxpayer’s ear- 
liest taxation year 


(A) that begins after the taxation year that includes the 
particular time, and 


(B) for which the normal reassessment period, as deter- 
mined under subsection 152(3.1), for the taxpayer ends 
at least 120 days after the time that the input tax refund 
was claimed; or 


(b) where the amount was claimed as a rebate with respect to 
the Quebec sales tax, at the time the amount was received or 
_ credited. 


Application: The July 18, 2005 draft legislation (Part 2 — technical). subsec. 
185(17), will add subsec. 248(16.1), applicable in respect of input tax refunds and 
rebates that become eligible to be claimed in taxation years that begin after February 
27, 2004. 

Technical Notes: New subsection 248(16.1) provides special rules for amounts 
received, or credited to, a taxpayer as an input tax refund or rebate in respect of 
Quebec sales tax. Such amounts are either included in a taxpayer's income or reduce 
the cost or capital cost of the related property, or the amount of the related expendi- 
ture or expenditure pool, for tax purposes. 


In general, an input tax refund in respect of Quebec sales tax may — depending on 
the circumstances — have to be included in a taxpayer’s income in the taxation year 
in which the taxpayer may first claim the refund, rather than the year in which tt is 
received. A rebate of Quebec sales tax is included in income at the time the rebate is 
received or credited. For a more detailed explanation of the application of subsection 
248(16.1), reference should be made to the commentary accompanying amendments 
to subsection 248(16), which provides analogous special rules in respect of the tim- 
ing of the inclusion in income of certain input tax credits and rebates assessed under 
the Excise Tax Act, 

Related Provisions: 12(1)(x) — Inclusion in income; 12(2.2) — Deemed outlay 
or expense; 13(7.1) — Deemed capital cost of certain property: 37(1)(d) — Scientific 
research and experimental development; 53(2)(k) — Reduction in adjusted cost base; 
66.1(6)*cumulative Canadian exploration expense”J — Assistance reduces CCEE; 
66.2(5)“cumulative Canadian development expense”M — Assistance reduces 
CCDE:; 66.4(5)“cumulative Canadian oil and gas property expense” — Assistance 
reduces CCOGPE; 248(16) — Parallel rule for GST; 248(17.1)— Application of 
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248(16) to passenger vehicles and aircraft; 248(17.3)-— Timing of deemed assis~ 
tance where QST assessed; 248(18.1) — Repayment of input tax refund. 


(17) Application of subsec. (16) to passenger vehicles and 
aircraft — Where the input tax credit of a taxpayer under Part IX 
of the Excise Tax Act in respect of a passenger vehicle or aircraft is 
determined with reference to subsection 202(4) of the Excise Tax 
Act, subparagraphs (16)(a)(i) and (ii) shall, as they apply in respect 
of such property, be read as follows: 


Proposed Amendment — 248(17) opening words 


(17) Application of subsection (16) to passenger 
vehicles and aircraft — If the input tax credit of a taxpayer 
under Part IX of the Excise Tax Act in respect of a passenger vehi- — 
cle or aircraft is determined with reference to subsection 202(4) of 
that Act, subparagraphs (16)(a)(i) to (iii) are to be read as they 
apply in respect of the passenger vehicle or aircraft, as the case 


may be, as follows: _ .. 
Application: The July 18, 2005. draft legislation (Part 2-— technical), subsec. 
185(18), will amend the opening words of subsec. 248(17) to read as above, applica- 
ble in respect of input tax credits that become eligible to be claimed in taxatio 

that begin after December 20, 2002. 


Technical Notes: Subsection 248(17) applies in the case of input tax credit in 
respect of a passenger vehicle or aircraft claimable by an individual or partnership 
where the credit is determined by reference to capital cost allowance in respect of the 

vehicle or aircraft (i,e., where there is less than exclusive use in commercial activity). 

Subsection 248(17) is amended to reflect the amendments made to subsection 

248(16) as described in the commentary to that subsection, _ / 


“(i) at the beginning of the first taxation year or fiscal period of 
the taxpayer commencing after the end of the taxation year or 
fiscal period, as the case may be, in which the goods and ser- 
vices tax in respect of such property was considered for the 
purposes of determining the input tax credit to be payable, if 
the tax was considered for the purposes of determining the in- 
put tax credit to have become payable in the reporting period, 
or 


(ii) if no such tax was considered for the purposes of determin- 
ing the input tax credit to have become payable in the report- 
ing period, at the end of the reporting period; or” 


Related Provisions: 248(17.1) — Parallel rule for Osi 
_ Proposed Addition — 248(17.1) 


(17.1) Application of subsection (16.1) to passenger 
vehicles and aircraft — If the input tax refund of a taxpayer 
under An Act respecting the Québec sales tax, R.S.Q., c. T-0.1, in’ 
respect of a passenger vehicle or aircraft is determined with refer- 
ence to section 252 of that Act, subparagraphs ( 16.1)(a)(i) to (iii) 
are to be read as they apply in respect of the passenger vehicle or 
aircraft, as the case may be, as follows: oe 


“() at the beginning of the first taxation year or fiscal period — 
of the taxpayer that begins after the end of the taxation year. 
or fiscal period, as the case may be, in which the Quebec 
sales tax in respect of such property was considered for the 
purposes of determining the input tax refund to be payable, if 
the tax was considered for the purposes of determining the 
input tax refund to have become payable in the reporting pe- _ 
riod, or _ 


(ii) if no such tax was considered for the purposes of deter- 
mining the input tax refund to have become payable in the 
reporting period, at the end of the reporting period; or”. 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
185(19), will add subsec. 248(17.1), applicable in respect of input tax refunds and 
rebates that become eligible to be claimed in taxation years that begin after February 
27, 2004. So 


Technical Notes: New subsection 248( 17.1) applies in the case of an input tax 
refund of Quebec sales tax, in respect of a passenger vehicle or aircraft, claimable by 
an individual or partnership where the credit is determinable by reference to capital 
cost allowance in respect of the vehicle or aircraft (that is, where there is less than 
exclusive use in commercial activity). In general, this subsection defers the time the 


Income Tax Act 


income tax p 


This avoids circulari 
timing between th 


— An amount in re 
cred deemed by subsection 296(5) 
the Excise Tax Act to have been claimed in a return or application 
filed under Part IX of that Act is deemed to have been ‘so claimed 
for the reporting period under that Act that includes the tim - when © 
the Minister makes the asse sment referred to in that subsection. 


the GST assessment. : : 
Accordingly, the rule in clause 248(16)(a)(i)(A) of the Income Tax Act (ITA) relating 
to the time at which an input tax credit is considered to have been received cannot — 
apply to an input tax credit to which subsection 296(5) of the ETA applies. However, 

the other rules in paragraph 248(16)(a) of the ITA that determine the t which © 


an input tax credit is received are to be applied on the basis that an input tax credit (to 
which subsection 296(5) of the ETA applies) is not claimed by the taxpayer until the - 


reporting period that includes the time at which the input tax credit is actually 
sessed ——i.e., not the reporting period to which the assessment relates but the report- 
ing period in which the input tax credit is deemed to be claimed for GST purposes. 


Related Provisions: 248(17.3) — Parallel rule for QST. 


Proposed Addition — 248(1 7.3) 


(17.3) Quebec input tax refund on assessment — An 
amount in respect of an input tax refund that is deemed by section 
30.5 of An Act respecting the Ministére du Revenu, R.S.Q., c. M- 
31, to have been claimed is deemed to have been so claimed for 
the reporting period under An Act respecting the Québec sales tax, 
R.S.Q., c. T- 0.1, that includes the day on which an assessment is - 
issued to the taxpayer indicating that the refund has been allocated 
under that section 30.5. _ _ 
Application: The July 18, 2005 draft legislation (Part 2—technical), subsec. 
185(19), will add subsec. 248(17.3), applicable in respect of input tax refunds and 
rebates that become eligible to be claimed in taxation years that begin after February — 
27, 2004. . : _ — 
Technical Notes: New subsection 248(17.3) provides that an input tax refund of 
Quebec sales tax, that is deemed to be claimed by section 30.5 of An Act respecting 
the Quebec Revenue Minister, is deemed to be claimed for the reporting period under 
An Act respecting Quebec Sales Tax that includes the day on which an assessment is 
issued to the taxpayer indicating that the refund has been allocated to the taxpayer. 


Related Provisions: 248(17.2) — Parallel rule for GST. 


(18) Goods and services tax — repayment of input tax 
credit — For the purposes of this Act, where an amount is added at 
a particular time in determining the net tax of a taxpayer under Part 
IX of the Excise Tax Act in respect of an input tax credit relating to 
property or a service that had been previously deducted in determin- 
ing the net tax of the taxpayer, that amount shall be deemed to be 
assistance repaid at the particular time in respect of the property or 


service pursuant to a legal obligation to repay all or part of that 
assistance. 


Related Provisions: 20(1)(hh) — Deduction for repayment of assistance: 39(13) — 
Capital loss on repayment of assistance; 53(1)(e)(ix)(B) — Adjusted cost base of part- 
nership interest: 127(10.7) — Investment tax credit — repayment of assistance; 
248(18.1) — Parallel rule for QST. 
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Proposed Addition — 248(18.1) 


(18.1) Repayment of Quebec input tax refund — For the . 


purposes of this Act, if an amount is added at a particular time in 
determining the net tax of a taxpayer under An Act respecting the 
Québec sales tax, R.S.Q., c. T-0.1, in respect of an input tax re- 


fund relating to property or service that had been previously de- 
ducted in determining the net tax of the taxpayer, that amount is 


deemed to be assistance repaid at the particular time in respect of 
the property or service under a legal eee to repeys all or pat 
of that assistance. 


Application: The July 18, 2005 draft legislation (Part 2 — technical), _subsec. 
185(20), will add subsec. -248(18.1), applicable after February. ae 2004. 


Technical Notes: New subsection 248(18.1) provides that an amount ale in 
determining net tax of a taxpayer under An Act respecting Quebec Sales Tax in te- 
spect of an input tax refund relating to a property or service that had previously been 
deducted in computing such net tax is treated as assistance repaid under a legal obli- 
gation to repay that assistance. Such an amount could be so add 


crease the cost or capital cost of the related property or 
expenditure or expenditure pool for tax purposes (as P 
13(7.1), paragraphs SD ©) and 53(2)(k) and under the definitio 
nadian exploration expense” in subsection 66.1(6), ‘‘cumulativ 


expense” in subsection 66.4(5)). 


Related Provisions: 20(1)(bh) — Deduction to - F echiee. 


UD Capital loss « on ‘Tepayment of assistance: '53(1)(e)Gx)(B) — Adjusted cost 


sistance; 248(18) — Par: le for GST. 


(19) When property available for use — Except as otherwise 
provided, property shall be considered to have become available for 
use for the purposes of this Act at the time at which it has, or would 
have if it were depreciable property, become available for use for 


the purpose of subsection 13(26). 


er Quebec law 
pursuant to an assessment of Quebec sales tax. As a consequi amount 
will either be deducted in computing income under paragra will in- 
the related — 
subsection — 
umulative Ca~ 
anadian develop- 
ment expense” in subsection 66.2(5) and “cumulative Canadian oil and ie oe 


+ 127010.7) — Investment tax credit - — be. of as 


fair market value of the property at that time that the interest is of 
all the ee interests in the propertyt 


Proposed Amendment - — 248(20) © 


(20) Partition of property — Subject to techs ‘Quy. to 
(23), for the purposes of this Act, where at any time a property 
owned by two or more persons is the subject of a partition, the — 
following rules apply, notwithstanding any retroactive or decle ‘aq 
tory effec of the partition: _ 


(a) each such person who. had, ‘immediately before that ‘ime, / 
an interest in, or for civil law a right in, the property (which 
interest or right i in the Property is referred to in this subsection 
and subsection (21) as an “interest” or a “right”, as the case 
may be) shall be deemed not to have disposed at that time of 
that proportion, not exceeding 100%, of the interest or right 
that the fair market value of that. person’s interest or right in 
the property immediately afte that time is of the fair market 
_ value of that person’s interest sht in the. PORE: immedi- 
ately before that time, 


(b) each such person wl erest or eee in the pro- 
perty immediately after that ime shall be deemed not to have 
acquired at that time that proportion of the interest or right that - 
the fair market value of that person’ s interest or right in the 
_ property immediately before that time is of the fair market : 
value of that person’s interest or right in the Property immedi- : 

ately after that time, — 
such person who had an 1 interest or a Hebt a in tthe pr 
immediately before that time shall be deemed to ha 
that time, and to have disposed at that time of, th 
n of the person’ S interest or right to which ‘par graph — 
not apply, 
_ ach such person who has an interest or a eel in the pro- 
perty immediately after that time shall be deemed not to have 


Related Provisions: 13(27)-(31) — Meaning of “available for use”; 37(1.2) — had before that time, and to have acquired at that time, that 


R&D capital expenditures; 127(11.2) — Investment tax credit. 


History: Subsec. 248(19) added by 1994, c. 7, Sch. IL (1991, c: 49), subsec. 192(18), 


applicable after 1989. 


(20) Partition of property — Subject to subsections (21) to (23), 


_ proportion of the person’s interest or — to eee peerey 
(b) does not apply, and : 

 (e) paragraphs (a) to (d) do not ay where the interest or 
right of the person is an interest or a right in fungible tangible 


for the purposes of this Act, where at any time a property owned by property, or for civil law fungible corporeal aropery described 


two or more persons is the subject of a partition, the following rules in that person’ s inventory 
apply, notwithstanding any retroactive or declaratory effect of the 


partition: 
(a) each such person who had an interest in the property imme- 
diately before that time shall be deemed not to have disposed at 
that time of that proportion, not exceeding 100%, of the interest 
that the fair market value of that person’s interest in the property 
immediately after that time is of the fair market value of that 
person’s interest in the property immediately before that time, 


and, for the purposes of thi: iene ‘an interest or a 
right in the property is an un terest or right, the fair mar- 


ket value of the interest or right at any time shall be deemed to be 
equal to that proportion of the fair market value of the property at 
that time that the interest or right is ae e the. Gadiaded: interests 
or rights in the property. 

Application: The July 18. 2005 draft legislation (Part aC bijurationny subsec. 


27815), will amend subsec. haces: to read as above, to come into force on 


(b) each such person who has an interest in the property immedi- Assent, 

ately after that time shall be deemed not to have acquired at that Technical Notes: See under: 12(4).. __ 

time that proportion of the interest that the fair market value of | Related Provisions: 248(21) — Subdivision of property; 248(22) — Matrimonial 

that person’ s interest in the property immediately before that | regimes. 

time is of the fair market value of that person’s interest in the | History: The opening words of subsec. 248(20) amended by 2001, c. 17, subsec. 

property immediately after that time, 230(3), to substitute “owned by two” for “jointly owned by 2”, in force June 14, 2001. 

(c) each such person who had an interest in the property imme- | Subsec. 248(20) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 192(18), applicable 

diately before that time shall be deemed to have had until that after July 13, 1990 except that the subsec. does not apply to a partition effected before 
Dy 

time, and to have disposed at that time of, that proportion of the hel 


person’ s interest to which paragraph (a) does not apply, MN pursuant to the terms of an agreement in writing entered into on or before that 
ay; or 

(d) each such petson who has an interest in the PRORSHY immedi- (b) in accordance with a confirmation in writing from the Department of National 

ately after that time shall be deemed not to have had before that Revenue or a provincial department of revenue as to the tax consequences of that 

time, and to have acquired at that time, that proportion of the partition, where the confirmation is in respect of a written request received by such 

person’ s interest to which paragraph (b) does not apply, and department on or before that day. 


(e) paragraphs (a) to (d) do not apply where the interest of the (21) Subdivision of property — Where a property dat vias 
person is an interest in fungible tangible property described in | owned by two or more persons is the subject of a partition among 
that person’s inventory, those persons and, as a consequence thereof, each such person has, 
and, for the purposes of this subsection, where an interest in the | in the property, a new interest the fair market value of which imme- 
property is an undivided interest, the fair market value of the inter- | diately after the partition, expressed as a percentage of the fair mar- 
est at any time shall be deemed to be equal to that proportion of the | ket value of all the new interests in the property immediately after 
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the partition, is equal to the fair market value of that person’s undi- 
vided interest immediately before the partition, expressed as a per- 
centage of the fair market value of all the undivided interests in the 
property immediately before the partition, 


(a) subsection (20) does not apply to the property, and 


(b) the new interest of each such person shall be deemed to be a 
continuation of that person’s undivided interest in the property 
immediately before the partition, 


and, for the purposes of this subsection, 


(c) subdivisions of a building or of a parcel of land that are es- 
tablished in the course of, or in contemplation of, a partition and 
that are co-owned by the same persons who co-owned the build- 
ing or the parcel of land, or by their assignee, shall be regarded 
as one property, and 


(d) where an interest in the property is or includes an undivided 
interest, the fair market value of the interest shall be determined 


to come into force on Royal Assent. 
Technical Notes: See under 12(4). 


Related Provisions: 248(20) — Partition of property. 

History: The opening words of subsec. 248(21) and para. 248(21)(c) amended by 
2001, c. 17, subsecs. 230(4), (5), to substitute “owned by two” for “jointly owned by 2” 
in the opening words, and “co-owned” for “jointly owned” (twice) in para. (c), in force 
June 14, 2001. 


Subsec. 248(21) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 192(18), applicable 
after July 13, 1990. 


(22) Matrimonial regimes — Where at any time property could, 
as the consequence of the dissolution of a matrimonial regime be- 
tween 2 spouses or common-law partners, be the subject of a parti- 
tion, for the purposes of this Act 


(a) where that property was owned by one of the spouses or 
common-law partners immediately before it became subject to 
that regime and had not subsequently been disposed of before 
that time, it shall be deemed to be owned at that time by that 
spouse or common-law partner and not by the other spouse or 
common-law partner; and 


(b) in any other case, the property shall be deemed to be owned 
by the spouse or common-law partner who has the administra- 
tion of that property at that time and not by the other spouse or 
common-law partner. 
Related Provisions: 248(20) — Partition of property; 248(21) — Subdivision of 
property; 248(23) — Dissolution of a matrimonial regime; 252(3) — Extended mean- 
ing of “spouse”. 
History: Subsec. 248(22) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 ef seg., in force July 31, 


2000. See also the transitional rules reproduced in the History to 248(1)‘common-law 
partner”. 


Subsec. 248(22) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 192(18), applicable 
after July 13, 1990. 

Interpretation Bulletins: IT-325R2: Property transfers after separation, divorce and 
annulment; IT-437R: Ownership of property (principal residence); IT-511R: Inter- 
spousal and certain other transfers and loans of property. ; 


(23) Dissolution of a matrimonial regime — Where, immedi- 
ately after the dissolution of a matrimonial regime (other than a dis- 
solution occurring as a consequence of death), the owner of a pro- 
perty that was subject to that regime is not the person, or the estate 
of the person, who is deemed by subsection (22) to have been the 
owner of the property immediately before the dissolution, the per- 
son shall be deemed for the purposes of this Act to have transferred 
the property to the person’s spouse or common-law partner immedi- 
ately before the dissolution. 


Income Tax Act 


Related Provisions: 110.6(14)(g)— Related persons, etc.; 252(3) — Extended 
meaning of “spouse”. 

History: Subsec. 248(23) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 er seg., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)*common-law 
partner”. 


Subsec. 248(23) substituted by 1994, c. 21, subsec. 109(8), applicable to dissolutions 
and deaths occurring after December 21, 1992. That subsec. formerly read: 


(23) Where the owner, immediately after the dissolution of a matrimonial re- 
gime, of a property that was subject to that regime is not the person, or the estate 
of the person, who, because of subsection (22), was the owner of the property 
immediately before the dissolution, that person shall be deemed, for the purposes 
of this Act, to have transferred the property to that person’s spouse immediately 
before the dissolution or, if the dissolution occurs as a consequence of the death 
of one of the spouses, immediately before the time that is immediately before the 
death. 


Subsec. 248(23) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 192(18), applicable 
after July 13, 1990. 


Interpretation Bulletins: IT-325R2: Property transfers after separation, divorce and 
annulment; IT-437R: Ownership of property (principal residence); IT-511R: Inter- 
spousal and certain other transfers and loans of property. 


ords 
ism), subs . 
stituting “interests 


(a) transferred or distributed to a person who was the taxpayer’s 
spouse or common-law partner at the time of the death, or ac- 
quired by that person, the property shall be deemed to have been 
so transferred, distributed or acquired, as the case may be, as a 
consequence of the death; or 


(b) transferred or distributed to the taxpayer’s estate, or acquired 
by the taxpayer’s estate, the property shall be deemed to have 
been so transferred, distributed or acquired, as the case may be, 
immediately before the time that is immediately before the 
death. 


History: Subsec. 248(23.1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”: by 2000, c. 12, Sch. 2, s. 7, to replace 
“spouse's” with “spouse’s or common-law partner’s”; and by 2000, c. 12, Sch. 2, s. 9, 
to replace “marriage” with “marriage or common-law partnership”, applicable to 2001 
et seq., in force July 31, 2000. See also the transitional rules reproduced in the History 
to 248(1)“common-law partner”, 


Subsec. 248(23.1) added by 1994, c. 21, subsec. 109(8), applicable to dissolutions and 
deaths occurring after December 21, 1992. 


Interpretation Bulletins: IT-313R2: Eligible capital property — rules where a tax- 
payer has ceased carrying on a business or has died, 


(24) Accounting methods — For greater certainty, it is hereby 
declared that, unless specifically required, neither the equity nor the 
consolidation method of accounting shall be used to determine any 
amount for the purposes of this Act. 


Proposed Amendment — Functional currency 
| -.feporting  . a 
Federal Budget, Supplementary Information, May 2, 2006: Currently, all tax- 
Payers are required to report and determine their income for Canadian tax purposes in 
Canadian dollars. There are, however, certain corporations resident in Canada that are 
required by Canadian and international accounting rules to determine their income for 
financial reporting purposes in a currency (the “functional currency”) other than the 
Canadian dollar if their business activities are conducted primarily in that currency. 
These corporations are concemed that the requirement to report their income for tax 
purpose in Canadian currency can distort their financial results and impair their interna- 
tional competitiveness. 


Budget 2006 proposes to explore allowing corporations, required for financial reporting 
purposes to report in a functional currency other than the Canadian dollar, to determine 
their income for Canadian tax purposes in that functional currency. To this end, the 
Department of Finance intends to release a discussion draft of legislative proposals for 
comment. : ‘ — 
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Related Provisions: 61.3(1)(b)C(i) — Repetition of rule for purposes of debt for- 
giveness reserve calculation. 


History: Subsec. 248(24) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 192(18), 
applicable December 17, 1991. 


(25) Beneficially interested — For the purposes of this Act, 


(a) a person or partnership beneficially interested in a particular 
trust includes any person or partnership that has any right 
(whether immediate or future, whether absolute or contingent or 
whether conditional on or subject to the exercise of any discre- 
tion by any person or partnership) as a beneficiary under a trust 
to receive any of the income or capital of the particular trust 
either directly from the particular trust or indirectly through one 
or more trusts or partnerships; 


(b) except for the purpose of this paragraph, a particular person 
or partnership is deemed to be beneficially interested in a partic- 
ular trust at a particular time where 


(i) the particular person or partnership is not beneficially in- 
terested in the particular trust at the particular time, 


(ii) because of the terms or conditions of the particular trust 
or any arrangement in respect of the particular trust at the 
particular time, the particular person or partnership might, 
because of the exercise of any discretion by any person or 
partnership, become beneficially interested in the particular 
trust at the particular time or at a later time, and 


(iii) at or before the particular time, either 


(A) the particular trust has acquired property, directly or 
indirectly in any manner whatever, from 


(1) the particular person or partnership, 


(II) another person with whom the particular person or 
partnership, or a member of the particular partnership, 
does not deal at arm’s length, 


(IID a person or partnership with whom the other per- 
son referred to in subclause (II) does not deal at arm’s 
length, 


(IV) a controlled foreign affiliate of the particular per- 
son or of another person with whom the particular per- 
son or partnership, or a member of the particular part- 
nership, does not deal at arm’s length, or 


(V) a non-resident corporation that would, if the par- 
ticular partnership were a corporation resident in Can- 
ada, be a controlled foreign affiliate of the particular 
partnership, or 


(B) a person or partnership described in any of subclauses 
(A)(1) to (V) has given a guarantee on behalf of the par- 
ticular trust or provided any other financial assistance 
whatever to the particular trust; and 


(c) a member of a partnership that is beneficially interested in a 
trust is deemed to be beneficially interested in the trust. 


Related Provisions: 94(1)— Meaning of “beneficiary” for non-resident. trust, 
104(1.1) — Restricted meaning of “beneficiary” of a trust; 108(1) — “Beneficiary”; 
248(3) — Certain persons in Quebec deemed to be beneficially interested in trust. 


History: Subsec. 248(25) amended by 1998, c. 19, subsec. 239(7), applicable after 
1997. Subsec. 248(25) formerly read: 


(25) For the purposes of this Act, a person or partnership beneficially interested 
in a particular trust includes any person or partnership that has any right 
(whether immediate or future, whether absolute or contingent or whether condi- 
tional on or subject to the exercise of any discretionary power by any person or 
persons) as a beneficiary under a trust to receive any of the income or capital of 
the particular trust either directly from the particular trust or indirectly through 
one or more other trusts. 

Subsec. 248(25) amended by 1997, c. 25, subsec. 71(4), applicable after 1996. Subsec. 

(25) formerly read: 
(25) For the purposes of this Act, a person or partnership is beneficially inter- 
ested in a particular trust if the person or partnership has any right (whether im- 
mediate or future, whether absolute or contingent or whether conditional on or 
subject to the exercise of any discretionary power by any person or persons) as a 
beneficiary under a trust to receive any of the income or capital of the particular 
trust either directly from the particular trust or indirectly through one or more 
other trusts. 


S. 248(25.3)(a) 


Subsec. 248(25) substituted by 1994, c. 21, subsec. 109(9), applicable after 1990. Sub- 
sec. (25) formerly read: 


(25) For the purposes of this Act, a person or partnership i: beneficially inter- 
ested in a trust if the person or partnership has any right (whether immediate or 
future, whether absolute or contingent or whether conditional on or subject to the 
exercise of any discretionary power by any person or persons) to receive any of 
the income or capital of the trust either directly from the trust or indirectly 
through one or more other trusts. 


Subsec. 248(25) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 139(10), applica- 
ble after 1990. 


Interpretation Bulletins: [T-394R2: Preferred beneficiary election; IT-511R: Inter- 
spousal and certain other transfers and loans of property. 


(25.1) Trust-to-trust transfers — Where at any time a particular 
trust transfers property to another trust (other than a trust governed 
by a registered retirement savings plan or by a registered retirement 
income fund) in circumstances to which paragraph (f) of the defini- 
tion “disposition” in subsection (1) applies, without affecting the 
personal liabilities under this Act of the trustees of either trust or the 
application of subsection 104(5.8) and paragraph 122(2)(f), the 
other trust is deemed to be after that time the same trust as, and a 
continuation of, the particular trust. 


_ Proposed Amend i 248(25. 1) 


5.1) Trust-to-trust transfers Where at ; any time a b partion: 


lar trust transfers property to another trust (other than a trust gov- 
er 7 Shetee retirement savings ae or by a ae 


grea rtainty, if the propane was. gectaed to be Gaable Cana 
dial perty of the particular trust by paragraph 51(1)(), 85(1)G) 
or 85.1(1)(a), subsection 85. 16) or 87(4) or (5) or paragraph 
97(2)(c) or 107(2)(d. 1), the ee is deemed to be taxable Ca- 
pee! ee ne othe trust 


a an 2 ccehnioe)) subsec. 
185(21), ai oe subse. ‘above, applicable in respect | of 


transfers that occur after. Dec 


Technical Notes: ‘Subsecti 
property from a particular trust 
trust) in circumstances to which e definition “disposition” in sub- 
section 248(1) (see the commentary . The result of the application of 
paragraph (f) is that the transfer does not constitute a disposition. Where this is the 
case, subsection 248(25.1) deems the other trust after the particular time to be the 
same trust as, and a continuation of, the Particular trust. 


her hele is 4 transfer of a 
er than a RRSP trust or RRIF 


Subsection 248(25. 1) is amended, for greater certainty, to ensure that where the 
rred_ property is deemed under a number of specified provisions to be taxable 
ian property of the particular trust, the property continues to be taxable One 
erty of the other trust. _ 


Related Provisions: 104(1.1)—Restricted meaning of “beneficiary” despite 
248(25.1); 104(5.8) — Transfers between trusts; 108(1) — Definition of “capital inter- 

233.2(4) — Disclosure of transfer to CRA; 248(1)‘disposition”(c) — Disposition 
incudes transfer to a trust. 


(25.2) Trusts to ensure obligations fulfilled — Except for the 
purpose of this subsection, where at any time property is transferred 
to a trust in circumstances to which paragraph (k) of the definition 
“disposition” in subsection (1) applies, the trust is deemed to deal 
with the property as agent for the transferor throughout the period 
that begins at the time of the transfer and ends at the time of the 
first change after that time in the beneficial ownership of the 


property. 


(25.3) Cost of trust interest — The cost to a taxpayer of a par- 
ticular unit of a trust is deemed to be equal to the amount described 
in paragraph (a) where 


(a) the trust issues the particular unit to the taxpayer directly in 
satisfaction of a right to enforce payment of an amount by the 
trust in respect of the taxpayer’s capital interest in the trust; 
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(b) at the time that the particular unit is issued, the trust is 
neither a personal trust nor a trust prescribed for the purpose of 
subsection 107(2); and 


(c) either 


(i) the particular unit is capital property and subparagraph 
53(2)(h)G.1) applies in respect of the amount described in 


the July 18, 2004 
id subpara. 248(25.3)(c 


se of subsec 


ae? 


‘capital — 


ap 
2\(h) 


trust. 


(ii) the particular unit is not capital property and subpara- 
graph 53(2)(h)(.1) does not apply in respect of the amount 
described in paragraph (a) but would so apply if that subpara- 
graph were read without reference to clauses 53(2)(h)(i.1)(A) 
and (B). 


(25.4) Where acquisition by another of right to enforce — 
If at a particular time a taxpayer’s capital interest in a trust includes 
a right to enforce payment of an amount by the trust, the amount 
shall be added at the particular time to the cost otherwise deter- 
mined to the taxpayer of the capital interest where 


(a) immediately after the particular time there is a disposition by 
the taxpayer of the capital interest: 


(b) as a consequence of the disposition, the right to enforce pay- 
ment of the amount is acquired by another person or partnership; 
and 


(c) if the right to enforce payment of the amount had been satis- 
fied by a payment to the taxpayer by the trust, there would have 
been no disposition of that right for the purposes of this Act be- 
cause of the application of paragraph (i) of the definition “dispo- 
sition” in subsection (1). 

Related Provisions: 107(1.1) — Cost of capital interest in a trust. 

History [248(25.1)-(25.4)]: Subsecs. 248(25.1) to (25.4) added by 2001, c. 17, 


subsec. 188(6), subsecs. (25.1), (25.2) and (25.4) applicable to transfers that occur after 
December 23, 1998, and subsec. (25.3) applicable to 1999 er seg. 


(26) Debt obligations — For greater certainty, where at any time 
a person or partnership (in this subsection referred to as the 
“debtor’) becomes liable to repay money borrowed by the debtor or 
becomes liable to pay an amount (other than interest) 


(a) as consideration for any property acquired by the debtor or 
services rendered to the debtor, or 


(b) that is deductible in computing the debtor’s income, 


for the purposes of applying the provisions of this Act relating to 
the treatment of the debtor in respect of the liability, the liability 
shall be considered to be an obligation, issued at that time by the 
debtor, that has a principal amount at that time equal to the amount 
of the liability at that time. 

Related Provisions: 43 — Partial disposition of capital property; 142.4(9) — Partial 
disposition of specified debt obligation by financial institution. 


isfaction of a 


Income Tax Act 


History: Subsec. 248(26) added by 1995, c. 21, subsec. 43(3), applicable to taxation 
years that end after February 21, 1994. 


(27) Parts of debt obligations — For greater certainty, 


(a) unless the context requires otherwise, an obligation issued by 
a debtor includes any part of a larger obligation that was issued 
by the debtor; 


(b) the principal amount of that part shall be considered to be the 
portion of the principal amount of that larger obligation that re- 
lates to that part; and 


(c) the amount for which that part was issued shall be considered 
to be the portion of the amount for which that larger obligation 
was issued that relates to that part. 


Related Provisions: 43 — Partial disposition of capital property; 142.4(9) — Partial 
disposition of specified debt obligation by financial institution, 


History: Subsec. 248(27) added by 1995, c. 21, subsec. 43(3), applicable to taxation 
years that end after February 21, 1994. 


(28) Limitation respecting inclusions, deductions and tax 
credits — Unless a contrary intention is evident, no provision of 
this Act shall be read or construed 


(a) to require the inclusion or permit the deduction, either di- 
rectly or indirectly, in computing a taxpayer’s income, taxable 
income or taxable income earned in Canada, for a taxation year 
or in computing a taxpayer’s income or loss for a taxation year 
from a particular source or from sources in a particular place, of 
any amount to the extent that the amount has already been di- 
rectly or indirectly included or deducted, as the case may be, in 
computing such income, taxable income, taxable income earned 
in Canada or loss, for the year or any preceding taxation year; 


(b) to permit the deduction, either directly or indirectly, in com- 
puting a taxpayer’s tax payable under any Part of this Act for a 
taxation year of any amount to the extent that the amount has 
already been directly or indirectly deducted in computing such 
tax payable for the year or any preceding taxation year; or 


(c) to consider an amount to have been paid on account of a 
taxpayer’s tax payable under any Part of this Act for a taxation 
year to the extent that the amount has already been considered to 
have been paid on account of such tax payable for the year or 
any preceding taxation year. 


Related Provisions: 181(4), 190(2) — Similar rules for Part I.3 and Part VI taxes. 


History: Subsec. 248(28) added by 1996, c. 21, subsec. 60(3), applicable to taxation 
years that end after July 19, 1995. 


Registered Plans Compliance Bulletins: 3 (employer over-contributions to a 
registered pension plan: double taxation). 


(29) Prescribed stock exchange rule — A part, division or 
subdivision of a stock exchange that is prescribed for the purpose of 
any provision of this Act is deemed for that purpose to be a pre- 
scribed stock exchange. 


History: Subsec. 248(29) added by 2001, c. 17, subsec. 188(7), applicable after Octo- 
ber 1999, 


Propose 


ntractual o 
transfer 

f property is transferred by 
be se 
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Nevertheless, there have been certain decisions made under the common law where it 
has been found that a transfer of property to. a charity was made partly in considera- 
tion for services and partly as a gift. 


Subsections 248(30), (31) and (32) are added to the Act to oeay, the circumstances 
under which taxpayers and donees may be eligible for tax benefits available under 


the Act in respect of the impoverishment of a taxpayer in favour of a donee. In addi- 


tion to the clarification provided by these new rules, on December 24, 2002, the Can- 
ada Customs and Revenu Agency released guidelines (Income Tax Technical News 
will apply the new rules to various situations and fun- 
draising method ; comr _used in the charitable sector. Subsection 248(34) pro- 
vides technical rules. regarding the repayment of debt that previously reduced the 


eligible amount of a gift. Subsections 248(35) to (39) provide technical rules, regard- 


ing the eligible amount of a gift or the value of property transferred and benefits 
receivable, that apply i in calculating the eligible amount of a gift or political contribu- 
tion. New subsection (40) ‘requires a qualified donee to inquire of a donor as to the 
existence of certain information that the donee would require in order to determine 
the eligible amount to report on a receipt, if the value of the gift exceeds $5,000. 


New subsection (41) deems the eligible amount of a a to ve il if a aor fails to 


provide that information. 


In general, these provisions are intended to reflect the io 
for an income tax benefit to a donor, by way of a chari 
credit or a political contributions tax credit, should reflect the 
the donor (before oes the income tax benefit) of th 


(30) Intention to give — The existence of. an amo 
vantage in respect of a transfer of property does not in and by 
itself ee transfer ae being a a to 2 ee donee 
if ~ 


a the amount of the advantage does not see 80% of ane 
fair market value of the transferred property; or 


Technical Note a 


qualified donees (such as registered charities), allows the opportunity to rebut this 
presumption. New paragraph 248(30)(a) provides that the existence of an amount of 
an advantage to the transferor will not necessarily disqualify the transfer from being 
a gift if the amount of the advantage does not — 80% oft 

the transferred property. : : : 


Example 


Mr. Short transfers land and a building oh a jar mar. 
registered charity. The charity assumes liability fe 
mortgage on the property. The assumption of the morte ge 
not necessarily disqualify the transfer from being a ait for the purposes of the 
Act. ; 


If the value of the mortgage is equal to the pistons g amount ea a | the interest 
rate and terms and conditions are representative of current market conditions), — 


the eligible amount of the gift, in respect of which Mr. Short may be entitled to a 
tax credit under subsection 118.1(3), is $200,000. 


if the amount of an advantage in respect of a transfer of property exceeds 80% of ie - 
fair market value of the transferred property, new paragraph 248(30)(b) provides that 
the transfer will not necessarily be disqualified from being a gift if the transferor can_ 
establish to the satisfaction of the Minister of National Revenue that transfer was 


made with the intention to make a gift. 


In the above example, if the amount of the mortgage outstanding hod ben 
greater than $240,000, Mr. Short (or the charity on Mr. Short’s behalf) could 
apply to the Minister of National Revenue for a determination as to whether the 


transfer was made with the intention to make a gift. 


It is generally accepted that the tax benefit available to a taxpayer, by way of a chari- 
table donation deduction or credit, is not considered an advantage or benefit that 
would reflect a lack of donative intent on the part of a taxpayer. However, there may 
be circumstances where the intention of a taxpayer to make a gift is in doubt because 
of the combination of tax and other benefits to the taxpayer. If the primary motiva- 
tion of a taxpayer for entering into a transaction or series of transactions is to return a 
profit to the taxpayer by way of a combination of tax and other benefits, the taxpayer 
may not be impoverished by the transfer of a property to a charity, Subsection 
248(30) is not intended to allow a taxpayer to profit by the making of a gift. . 


Dept. of Finance news release 2003-061, December 5, 2003: The Minister 
also released draft amendments relating to limited-recourse debt and “split-receipt- 
ing.” These measures implement proposals introduced in Budget 2003 that address 
charitable donation arrangements that were promoted in recent years involving the 
use of limited-recourse debt. [See 143.2(6.1) and 248(34) — ed.] The draft amend- 
ments also incorporate changes put forward in December 2002 relating to the right to 


or of the property establishes to the Sapsaction : 
transfer was Bae: with the es : / 


transfer of property to quality a asa aif it is necessary : 
that the transfer be voluntary and with the intention to make a gift. At common law, . 
where the transferor of the property has received any form of consideration or bene- 
fit, it is generally presumed that such an intention is not present. New subsection 
248(30), which applies in respect of transfers of property after December 20, 2002 to. 


e fair market value of | 


S. 248(32) 


receive a benefit in respect of the Sues [See under 248(35)-(41) for full text of 
news release — ed.] 


I.T. Technical News: 26 (proposed duiietifes on split- -receip‘ing). 


Registered Charities Newsletters: 15 (new interim guidelines on gifts affect 
split-receipting); 17 (Q&A on split-receipting). 


Charities Policies: CPC-025: Gift — expenses — volunteer; oe 026: — 
d party fundraisers. : 


igible amount of gift < or monetary contribution: 
receipting] — The eligible amount of a gift or monetary 
contribution is the amount by which the fair market value of the 
property that is the subject of the gift or monetary contribution 
exceeds the amount of the advantage, if any, in respect of the gift 
or monetary. contribution. 


Technical Notes: New subsection 248(31), which applies in respect of ae and 
political contributions made after December 20, 2002, defines the eligible amount of 
a gift or contribution as the amount by which the fair market value of the property 
that is the subject of the gift or contribution exceeds the amount of the advantage, if 
any, in respect of the gift or contributio ubs ction 248(31) is added concurrently 
with amendments to subsections 110. 18.1C1), which describe the types of 
gifts in respect of which an eligible am qualify for a deduction (for corpora- 
tions) or a tax credit (for individual é t of the advantage in respect of a 
gift or contribution is described in new rbsection 248( 22) 


It is proposed that subsections 3501(1), (Li) and (6) of the Regulations be amended 
to provide that official receipts issued by a registered organization in respect of a gift 
made after December 20, 2002 contain, in addition to the information Brey pre- 
scribed, the eligible amount of the gift. 


Related Provisions: 38.1 — Allocation of capital gain where advantage exists; 
110.1(3) — Fair market value of property donated by corporation; 118.1(6) — FMV 
of roperty donated by individual: 118.1(7)(d) — Determination of FMV of gift of 
27(4.1) — Monetary contribution (political); 248(30) — Existence of 
S not negate gift; 248(32)-— Determination of amount of advantage; 
Anti-avoidance —— selling property and os - a 4 


iT. ( nical News: 26 (proposed guidelines on split-receipting), 
Registered Charities Newsletters: 15 (new interim guidelines on gifts affect 
split-receipting); 16 (important reminder for those selling annuities to donors); 17 
(Q&A on split-receipting); 18 (can businesses receive receipts for donations made 
out of their inventory?); 23 (did you Know? golf es) 25 eee 
guidelines. upheld): : oo 

Charities Policies: CPC-025: Gift - — ~ expenses — volunteer: le: Fundrais- 
ing — third- party fundraisers. 


(32) Amount of advantage — ee put of the advantage i in 
respect of a gift ¢ or monelaty © it ution iy a taxpayer is the total 
of 


(a) the total of all arhcnnrs, other. fat an amount referred to in 
_ paragraph (b), each of which is the value, at the time the gift or 
monetary contribution is made, of any property, service, com- 
_ pensation, use or other benefit that the taxpayer, or a person or 
_ partnership who does not deal at arm’s length with the tax- 
payer, has received, obtained or enjoyed, or is entitled, either 
mmediately or in the future and either absolutely or contin- 
gently, to receive, obtain, or enjoy : 


(i) that is consideration for the gift or monetary 
contribution, 

Gi) that is in gratitude for the gift or monetary contribution, 
or 7 


(iii) that is in any other way related to the gift or monetary 
contribution, and 


(b) the limited-recourse debt, determined under subsection 
143.2(6.1), in respect of the gift or monetary contribution at 
the time the gift or monetary contribution is made. 


Technical Notes: New subsection 248(32), which generally applies in respect of 
gifts or political contributions made after December 20, 2002, describes the amount 
of an advantage in respect of a gift or contribution as, in general, the total value of all 
property, services, compensation or other benefits to which the donor of a property is 
entitled. 


Subsection 248(32) is added concurrently with the addition of subsection 248(31). 
which defines the eligible amount of a gift or contribution, and with the amendment 
of subsection 127(3) in respect of contributions to a political party. The amount of an 
advantage reduces the eligible amount of a gift or contribution. 
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In general, new subsection 248(32) is intended to apply in respect of any transaction _ 


or series of transactions having either the purpose or the effect of reducing the eco- 
nomic impact to a donor of a gift or contribution. This includes, for instance, situa- 
tions where a charity invests funds or acquires property in a manner that benefits the 
donor. The reduction to an eligible amount also includes an advantage that is partial 
consideration for, or in gratitude for, the gift or contribution, or is in any way related 
to the gift or contribution. An example would include the option of a donor to satisfy 


or pay a Joan by assigning or transferring to another person a property (including the \ 


rights under an insurance policy) that has less economic value than the amount of 
loan outstanding. Another example would include an assumption of a donor’s risk by 
a charity. where the acquisition, directly or indirectly, of an interest in a property of 
the donor by the charity may have the effect of reducing the potential loss of the 
donor from that investment. (However, a tax credit or deduction resulting from a 
charitable donation is not considered a benefit.) — 


An advantage may exist even though it is not received at the time of the gift or 


contribution. For example, it may have been received prior to the time of the gift or 
may be contingent or receivable in the future. The advantage may accrue either to the 
donor or to a person not dealing at arm’s length with the donor. It is not necessary 
that the advantage be receivable from the donee. . ; : 


Paragraph 248(32)(b) includes as an advantage any limited-recourse debt in respect 


of the gift or contribution. For additional details regarding limited-recourse debt, see 
the commentary to new subsection 143.2(6.1). - S 


It is proposed that subsections 2000(1) and (6) and 3501(1), (1.1) and (6) of the 


Regulations be amended to provide that official receipts issued by a registered organ- 
ization or political party in respect of a gift or contribution contain, in addition to the 


information already prescribed, the eligible amount and the amount of the advantage, 


if any, in respect of the gift or contribution. 
Related Provisions: 248(30) Existence of advantage does not negate gift; 
248(33) — Deemed cost of property acquired; 248(34) —- Repayment o limited-re- 
course debt. re 


I.T. Technical News: 26 (proposed guidelines on split-receipting). 
Registered Charities Newsletters: 15 (new interim guidelines on gifts affect 
split-receipting); 17 (Q&A on split-receipting); 22 (advantages received by a donor: 
promotion, advertising, and sponsorship); 23 (did you know? golf tournaments): 24 
(de minimis threshold), | 
Charities Policies: CPC-025: Gift — expenses — volunteer: CPC-026: Fundrais- 
ing — third-party fundraisers. _ . _ 


(33) Cost of property acquired by donor — The cost to a 
taxpayer of a property, acquired by the taxpayer in circumstances 
where subsection (32) applies to include the value of the property 
in computing the amount of the advantage in respect of a gift or 
monetary contribution, is equal to the fair market value of the pro- 
perty at the time the gift or monetary contribution is made. _ 
Technical Notes: New subsection 248(33), which applies in respect of gifts or 
political contributions made after December 20, 2002, provides that the cost to a 
taxpayer of property acquired by the taxpayer in the course of the making of a gift or 
contribution by the taxpayer is the fair market value of the property at the time of the 
making of the gift or contribution. The fair market value of such a property is rele- 
vant in computing the amount of the advantage in respect of the gift or contribution 
under subsection 248(32). - 

Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
185(23), will add subsecs. 248(30)-(33), applicable in respect of gifts and monetary 
contributions made after December 20, 2002, except that subsec. 248(32) is to be 
read without reference to : : 


(i) its para. (b) in respect of gifts and monetary contributions made before Febru- 


ary 19, 2003, and 


(ii) its subpara. (a)(iii) in respect of gifts and monetary contributions made 
before 6:00 p.m. EST on December 5, 2003. _ 


I.T. Technical News: 26, (proposed guidelines on split-receipting). 
Registered Charities Newsletters: 17 (Q&A on split-receipting), 


Proposed Addition — 248(34) 


(34) Repayment of limited-recourse debt — If at any time 
in a taxation year a taxpayer has paid an amount (in this subsec- 


tion referred to as the “repaid amount”) on account of the princi- — 


pal amount of an indebtedness which was, before that time, an 
unpaid principal amount that was a limited-recourse debt referred 
to in subsection 143.2(6.1) (in this subsection referred to as the 
“former limited-recourse debt”) in respect of a gift or monetary 
contribution (in this subsection referred to as the “original gift” or 
“original monetary contribution”, Tespectively, as the case may 
be) of the taxpayer (otherwise than by way of assignment or trans- 
fer of a guarantee, security or similar indemnity or covenant, or by 
way of a payment in respect of which any taxpayer referred to in 


Income Tax Act 


subsection 143.2(6.1) has incurred an indebtedness that would be 
a limited-recourse debt referred to in that subsection if that indebt- 
edness were in respect of a gift or monetary contribution made at 


the time that that indebtedness was incurred), the following rules 


apply: . 
(a) if the former limited-recourse debt is in respect of the origi- 
nal gift, for the purposes of sections 110.1 and 118.1, the tax- 
payer is deemed to have made in the taxation year a gift to a 
qualified donee, the eligible amount of which deemed gift is. 
the amount, if any, by which - oF 
(i) the amount that would have been the eligible amount of 

_ the original gift, if the total of all such repaid amounts paid 

at or before that time were paid immediately before the 
original gift was made, _ _ 


exceeds 
_ (ii) the total of — _ 


_ (A) the eligible amount of the original gif, and 
(B) the eligible amount of all other gifts deemed by this 
paragraph to have been made before that time in respect 
of the original gift; and Cl : 


(b) if the former limited-recourse debt is in respect of the origi- 
nal monetary contribution, for the purposes of subsection 
_ 127(3), the taxpayer is deemed to have made in the taxation 
year a monetary contribution referred to in that subsection, the 
eligible amount of which is the amount, if any, by which _ 
_@) the amount that would have been the eligible amount of 
the original monetary contribution, if the total of all such 
repaid amounts paid at or before that time were paid imme- 
diately before the original monetary contribution was made, 
exceeds - 
- (ii) the total of © 
(A) the eligible amount of the original monetary contri- 
bution, and _ 


(B) the eligible amount of all other monetary contribu- 

tions deemed by this paragraph to have been made 

before that time in respect of the original monetary 
contribution. - 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
185(23). will add subsec. 248(34), applicable in respect of gifts and monetary contri- 
butions made after February 18, 2003. . 
Technical Notes: New subsection 248(34), which applies in respect of gifts or 
political contributions made after February 18, 2003, generally provides that a repay- 
ment of the principal amount of a limited-recourse debt in respect of a gift or politi- 
cal contribution is deemed to be a gift in the year it is paid. However, in some cir- 
cumstances the total amount of limited-recourse debt and other advantages to the 
donor may exceed the fair market value of the property transferred to a charity, re- 
sulting in no eligible amount to the donor under subsection 248(31). In this case, the 
donor must pay off the excess amount before any amount will be allowed as a gift. 
Also, a payment financed by other limited-recourse debt or made by way of assign- 
ment or transfer of a guarantee, security or similar indemnity or covenant is not rec- 
ognized for these purposes. For example, the assumption of a taxpayer’s limited- 
recourse debt by another person, in exchange for an insurance policy in favour of the 
taxpayer that guarantees a particular rate of return on an investment held by any 
person, would not qualify as a deemed gift under subsection 248(34). 
Dept. of Finance news release 2003-061, December 5, 2003: The Minister 
also released draft amendments relating to limited-recourse debt and “split-receipt- 
ing.” These measures implement proposals introduced in Budget 2003 that address 
charitable donation arran gements that were promoted in recent years involving the 
use of limited-recourse debt. [See under 248(35)-(41) for full text of news release — 
a a . - a 


Proposed Addition — 248(35)-(41) 


(35) Deemed fair market value — For the purposes of subsec- 
tion (31), paragraph 69(1)(b) and subsections 110.1(2.1) and (3) 
and 118.1(5.4) and (6), the fair market value of a property that is 
the subject of a gift made by a taxpayer to a qualified donee is 
deemed to be the lesser of the fair market value of the property 
otherwise determined and the cost, or in the case of capital pro- 
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perty, the adjusted cost base, of the property to the taxpayer im- 
mediately before the gift is made if 


(a) the taxpayer acquired the property under a gifting arrange- 
ment that is a tax shelter as defined in subsection 237.1(1); or 


(b) except where the gift is made as a consequence of ue tax- 
payer’s death, 


(i) the taxpayer acquired the property less than 3 years 
before the day that the gift is made [see proposed exception 
in comfort letter below — ed.], or 


_ (ii) the taxpayer acquired the property less than 10 years 

_ before the day that the gift is made and it is reasonable to 

conclude that, at the time the taxpayer acquired the pro- 
perty, one of the main reasons for the acquisition was to 
make a gift of the property to a qualified donee. 


Technical Notes: New subsection 248(35), which applies in respect of gifts made 
after 6:00 p.m. (EST), December 5, 2003, provides that the fair market value of a 
property that is the subject of a gift is, for the purposes of determining the eligible 
amount of a gift under subsection 248(31), deemed to be the lesser of the actual fair 
market value of the property and its cost to the donor. This rule applies if the pro- 
perty was acquired by the donor as part of a gifting arrangement that is a tax shelter. 
For more information on gifting arrangements, refer to the commentary for subsec- 
tion 237.1(1). 


Unless the donation is made as a consequence of the donor’s death, this rule also 
applies if the property was acquired 


+ less than three years before the time of donation, or 


* less than 10 years before that time, if one of the main purposes of sequisiiion 
was to gift the property to a qualified donee. 


Letter from Dept. of Fence: December 23, 2004: 
Dear [Xxx] _ — 
SUBJECT: Draft Amencmeas Regarding Charitable Donations 


l am writing in regard to your letter of April 15, 2004 and your subsequent discus- 
sions with us, concerning the draft amendments to the Income Tax Act (the Act’) 
proposed by the Minister of Finance on December 5, 2003. You have suggested that 
these proposed amendments be revised to grandfather gifts made pursuant to a writ- 
ten undertaking given before that date. 


It is our view that such a basis for grandfathering could be problematic in the area of 
gifting, since it may be argued as a matter of law that a promise to make a gift is not 
enforceable. However, we have read with interest the submissions of others who 
have suggested that proposed subsection 248(35) of the Act not apply in respect of 
newly-issued shares acquired in the context of a rollover of property to a corporation. 
We also understand that, in the situation you describe, the donated shares are pub- 
licly listed shares that do not meet the exception in proposed paragraph 248(36)(c) of 
the Act because the gift will be made to a private foundation. 


The proposed rule in subsection 248(35) is not, in general, intended to apply in re- 
spect of property that has been held for longer than three years and was not originally 
acquired with an expectation of donation. Accordingly, a result that would cause sub- 
section 248(35) to apply simply because that property has been substituted with an- 
other property for the purposes of making a donation, would be inconsistent with the 
intent of the proposed rule. However, we would have policy concerns if an exception 
to the proposed rule could be used by a donor, or a related group of taxpayers that 
includes the donor, to avoid the application of the rule to property that has been held 
less than three years or acquired with an expectation of donation. 


To accommodate your concerns, without creating an opportunity for avoidance, we 
are prepared to recommend to the Minister of Finance that an exception to proposed 


subsection 248(35) apply in respect of the donation of certain shares of a private 


corporation controlled by the donor or a person related to the donor. These shares 
would be exempted from the proposed rule if they were received as consideration for 
property, transferred to the corporation, to which subsection 248(35) would not have 
applied if instead that property had been donated, at the time of the transfer, by the 
transferor to a qualified donee. However, no tax deduction or credit would be availa- 
ble if it could reasonably be concluded that a particular gift was related to a transac- 
tion or series of transactions in respect of which one of the purposes was to avoid the 
application of subsection 248(35) to any gift of any property. 

We will recommend that this exception have the same coming-into-force as subsec- 
tion 248(35) of the Act. 

Of course. I can offer no assurance that the Minister of Finance will agree with the 
recommendation that I have described. Nonetheless, I hope that this discussion is 
helpful. 


Yours sincerely, 


Len Farber 
General Director, Tax Legislation Division, Tax Policy Branch 


Related Provisions: 52(4) — Cost of property acquired as prize is its fair market 
value; 237.1(1) — Definitions of “gifting arrangement * and “tax shelter”; 248(36) — 
Non-arm’s length acquisition by donor; 248(37)— Exceptions; 24838) — Anti- 


S. 248(37) 


avoidance rule — artificial transactions; 248(39) — Anti-avoidance — selling pro- 
perty and donating proceeds; 248(41) — Donation value deemed nil if taxpayer does 
not inform donee of circumstances requiring reduction. 


Registered Charities Newsletters: 18 (charitable donation iax shelter arrange- 
ments); 24 (determining fair market value). 


(36) Non-arm’s length transaction — If a taxpayer acquired 
a property that is the subject of a gift to which subsection (35) 
applies because of subparagraph (35)(b)(i) or (ii) and the property 
was, at any time within the 3-year or 10-year period, respectively, 
that ends when the gift was made, acquired by a person or partner- 
ship with whom the taxpayer does not deal at arm’s length, for the 
purpose of applying subsection (35), the cost, or in the case of - 
capital property, the adjusted cost base, of the property to the tax- 
payer immediately before the gift is made is deemed to be equal to 
the lowest amount that is the cost, or in the case of capital pro- 
perty, the adjusted cost base, to the taxpayer or any of those per- 
sons or partnerships immediately before the property was dis- 
posed of by that person or partnership. 

Technical Notes: New subsection 248(36) applies in conjunction with subsection 
248(35), to “look-back” to discern whether a donated property was previously ac- 
quired by a person dealing non-arm’s length with the donor. If subsection 248(35) 
applies because the donor acquired the property within the three years of donation, 
then if a non-arm’s length person owned that property within that three-year period, 
the value of the gift to the donor will be the lower of the taxpayer’s cost and the 
lowest cost to any such non-arm’s length person. 


Similarly, the rule will apply if subsection (35) applies because the taxpayer acquired 
the property within the last ten years and one of the main reasons of the acquisition 
was to gift the property, if a non-arm’s length person acquired that property within 
that ten-year period. 


Related Provisions: 248(41) — Donation value deemed nil if taxpayer does not 
inform donee of circumstances requiring reduction. 


(37) Non-application of subsection (35) — Subsection (35) 
does not apply to a gift 
(a) of inventory; 
(b) of real property or an immovable situated in Canada; 
(c) of an object referred to in subparagraph 39(1)(a)G.1); 
(d) of property to which paragraph 38(a.1) or (a.2) would ap- 
ply, if those paragraphs were read without reference to the ex- 
pression “other than a private foundation’, 


(e) of a share of the capital stock of a corporation if 
(i) the share was issued by the corporation to the donor, 


(ii) immediately before the gift, the corporation was con- 
trolled by the donor, a person related to the donor or a 
group of persons each of whom is related to the donor, and 


(iii) subsection (35) would not have applied in respect of 
the consideration for which the share was issued had that 
consideration been donated by the donor to the qualified 
donee when the share was so donated; or 


(f) by a corporation of property if 


_ (i) the property was acquired by the corporation in circum- 
stances to which subsection 85(1) or (2) applied, 


(ii) immediately before the gift, the shareholder from whom 
the corporation acquired the property controlled the corpo- 
ration or was related to a person or each member of a group 
of persons that controlled the corporation, and 


(iii) subsection (35) would not have applied in respect of 

the property had the property not been transferred to the 

corporation and had the shareholder made the gift to the 

qualified donee when the corporation so made the gift. 
Technical Notes: New subsection 248(37) provides exceptions to the application 
of subsection 248(35) where the property that is the subject of a gift is an ecological 
gift, inventory, real property situated in Canada, publicly-traded securities or cultural 
property, the value of which is certified by the Cultural Property Export Review 
Board. 


In some circumstances, a shareholder might transfer a property to a controlled corpo- 
ration in exchange for shares issued by the corporation, and then donate the shares. 
Alternatively, the corporation might donate the property it received. If subsection 
248(35) would not have applied to a gift of a property by a shareholder, either be- 
cause it is a type of property referred to above or because subsection 248(35) would 
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not apply to the shareholder in any event, and if the shareholder donates the share, 
subsection 248(37) will further exempt the share from the application of subsection 
248(35). If subsections 85(1) or 85(2) applied to the transfer of such an exempt pro- 
perty to the corporation, then subsection 248(37) will preclude the application of sub- 
section 248(35) to that property if it is thea donated 1 the SOOMEON 


(38) Artificial transactions — 7 eligible amount of a partic- 
ular gift of property by a taxpayer is nil if it can reasonably be 
concluded that the panicles an relates t anaee r series 
of transactions 


(a) one of the purposes of which is to avoid the application of 
subsection (35) to a gift of any property; or : 


: (b) that would, it this Act were read without reference to this 
eee result in a tax benefit to which subsection 245(2) 


Teebhical Notes: Now opsction 248(38) applies in respect af pis made after 
6:00 p.m. (EST), December 5, 2003, to prevent a donor from avoiding the application 
of subsection 248(35) by disposing and reacc ing a property donating i i : 
qualified donee. If this is the purpose of any transaction or series f transactions 
includes a disposition or acquisition of a property, for such gifts made before July 18, 
2005. the cost of the property to the donor for the purpose of subsection eo is 
deemed to be the lowest cost incurred by the a at a fime to a 

property or an identical property. ; 


For gifts made on or after July 18, 2005, the eligi 
transaction or series of transactions < 


emed to be nil ifa : 


« has, as one of its a the avoidance of the application of subsection. 
74835), oo | L : 


* would othenwise result in a tax beret it to which the General Anti 


Avoidance 
Rule in subsection 245(2) would otherwise apply. ; 


For example, the eligible amount of a sift resulting from a transaction ‘of series: 
which subsection 248(38) would apply. if the gift were made before July 18, 2005, 
would be deemed to be nil Z ited — a were Sd or on © 

2005. oo. . 

The objectives of the provisions in the Act related to gifting are SS described 
above under the heading “Gifts and Contrit oe but are not limited to that 
description. ‘ oe 
Related Provisions: 248(41) ~ Donation qalve @eoued til : taxpayer does not 
inform donee of circumstances requ ing reduction, ; 


(39) Substantive gift [selling property and donating pro- 
ceeds] — Ifa taxpayer disposes of a property (in this subsection 
referred to as the “substantive gift”) that is a capita property or an 
eligible capital property of the taxpayer, to a recipient that i is a 
registered party, a provincial division of a registered party, a reg- 
istered association or a candidate, as those terms are defined in the 
Canada Elections Act, or that is a qualified donee, subsection (35) 
would have applied in respect of the substantive gift if it had been 
the subject of a gift by the taxpayer to a qualified donee, and all or 
a part of the proceeds of disposition of the substantive gift are (or 
are substituted, directly or indirectly in any manner whatever, for) 
property that is the subject of a gift or monetary contribution by 
the taxpayer to the recipient or any person dealing nor at arm’ 8 
length with the recipient, the following rules apply: _ 


(a) for the purpose of subsection (31), the fair market value - 
the property that is the subject of the gift or monetary « contribu- 
tion made by the taxpayer is deemed to be that proportion of 
the lesser of the fair market value of the substantive gift and 
the cost, or if the substantive gift is capital property of the tax- 
payer, the adjusted cost base, of the substantive gift to the tax- 
payer immediately before the disposition to the recipient, that 
the fair market value otherwise determined of the property that 
is the subject of the gift or monetary contribution is of the pro- 
ceeds of disposition of the substantive gift, 


(b) if the substantive gift is capital property of the taxpayer, for 
the purpose of the definitions “proceeds of disposition” of pro- 

perty in subsection 13(21) and section 54, the sale price of the 

substantive gift is to be reduced by the amount by which the 

fair market value of the property that is the subject of the gift 

(determined without reference to this section) exceeds the fair 

market value determined under paragraph (a); and 


(c) if the substantive gift i is eligible capital property of the tax- 
payer, the amount determined under paragraph (a) in the 


reduced by the amount b 
__ property that i is the en 


sold and its oon Substetian BAS) does not apply if subsection 248035) would not 
have applied to a gift by the taxpayer of that prope : : 
Related Provisions: 248(41) — Donation value de ‘ Weeoe 
inform donee of circumstances ee reduction, : 


(40) Reasonable inquiry — 


- {to b - withdrawn 


118.1(@2) or 127@), with a stated pieible amount in e cess 0 
$5, 000, unless the person has 1 Sanuk , 


(31), (35), 36), (38) or (39) requires that he eligible amount 
the gift or monetary contribution be less than the f. 

value, determined without reference to subsection (35), and sub 
sections 110.1(3) and 118.1(6), of the peopetty that is the Piece 
of the gift or monetary contribution. 


Technical Notes: New subsection 248140), which applies in respect of ifs anc 

monetary contributions made after 2005, requi eS a person issuing a receipt for 
purposes, with a stated eligible amount in excess of $5,000, to inquire as to whett 
certain circumstances exist that would result in an eligible amount being reported on 
the receipt that is less than the fair market value of the property (determined : 
reference to the Act). In particular, such information would include that svant to 
the application of seh eet ae G6), oe or Se This would inelud 

for example 


* the existence of an amount of an advantage in respect of a gilt of property or 
contribution, including any limited recourse debt as oes a enon 
143.2(6.1); | / : 


«whether a gifted property was oe in the coni ‘ofa tax shelter; : 


* whether a gifted property was acquired | 
so, the lowest cost to the donor and to any person dealing non-arm’s length 1 w 
the donor who acquired the pope at any time in the last three : years; Or 


e 


if not acquired in the last three years, whether the gifted property wa: eaked 
by the donor in the last ten years mainly for the purpose of making a gift and, if - 
so, the lowest cost to the donor and to any person dealing non-arm’s length w 
the donor who acquired the property at any time in the last ten years, 


However. a donee need not enquire as to whether the donor will be electing under 
subsection 110.1( 3)0 or 1 18.1(6) to re amount pened as the ay tater ahs of . 


the gift. 


For more information, refer to the commentary for ibe on 110, 1 
143.2(6.1) and 248(31), GO» (36), (38) and (9). 


Letter from Dept. of Finance, November 29, 2005: 
Dear [xxx] 


I am writing in response to your jeter a Aovente: 2 2005 i in which yo! oe 
concern regarding the administrative burden on charities that a be ee by) ae 
posed subsection 248(40) of the income Tax Act. 


This proposal was made in response to suggestions from ihe Giartable: sector that 
charities were unsure as to what information should be obtained from donors i in order — 
fo correctly prepare a receipt. ft was. recognized that in some cases charities would 
not have direct knowledge of all circumstances that might have implications for the _ 
eligible amount of a gift. The provision was intended to provide clarity as to whe : 
charities should ask their donors before preparing a receipt. 


However, we recognize the difficulties that have been brought to tient by this propo- 
sal. Therefore, we are prepared to recommend to the Minister of Finance that pro- 
posed subsection 248(40) be withdrawn. As was the case before the proposal of this _ 
provision, charities will still be responsible [for seeking] relevant information from — 
donors where the need for such information is apparent to them in the paticule 


cireumsta Nees. 


Thank you for bringing this matter to my attention. 
Yours sincerely, 
Len Farber 
General Director, Tax Légisiation Division: Tax. Policy Branch 
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[Another 101 letters, identical to this, were issued (total 30. ins English, 52.in 
French) — ed.] 


Related Provisions: ‘MSC4) — Blgibe amount deemed nil if information not — 
provided. : . / 
(41) Information not provided “-Noteaitlanting subsbetion 


(1), the eligible a t of a gift or monetary contribution made — 
by a taxpayer is 


n 110.1(2), 118.12) or 127(3), as the case 


may be, is issued in spect of the gift or monetary contribution — _ 


inform the qualified donee or the recipient, as the case may be, of _ 
any circumstances in respect of which subsection (31), (35), (36), 

(38) or (39) requires that the eligible amount of the gift or mone- 
tary contribution be less than the fair market valu cheatin 


118. 1(6), of the property oa is the a of the ‘gi 
contribution. : 


to infona the donee of oman hae would be relevani 

sections 248(31), (35), (36), G8) or (39). The donee re 
correct the preparation of the receipt. For more information, t 
for those provisions and subsection 248(40). a 


Application: The July 18, 2005 draft legislation (Part 2 


185(23), will add subsecs. 248(35)-(41), applicable in respect of et and eet 


contributions made after December mo, ste ance ~ 


ec . 248(38) is to be read as ones. 


disposition or acquisition of a property of ; 
of a gift by the taxpayer, is to increase the 
value of the pro 
section is. deeme: to 
property or an identical property at any time. 


(b) subsec. 248(36) does: not apply in respect of a or ee contibation - 


made before July 18, 2005; 


_(c) subsec. 248(39) does not apply in respect of ils or monetary ontributions 
made before February 27, 2004; and 
(d) subsecs. 248(40) and (41) do not oS in 1 espe 
tributions made before 2000. 
Dept. of Finance news release 2003-061, De 
Announces: Restric: tions on Charitable Donation Tax SI 
John Manley, Deputy Prime Minister and Minister of Fina 


amendments to the Income Tax Act limiting the tax benefits ° 
made under tax shelter and other arrangements. 


The amendments proposed today respond to concerns that. ‘various. promoters are. 


marketing charitable gifting schemes to the public in which property acquired by a _ 


taxpayer is donated to a charity at a value represented to be in excess of the tax- 


payer's acquisition cost. These “buy-low, donate-high” arrangements provide taxpay- ; 


ers with a tax benefit greater than their actual cost of the donated property. These 


proposed amendments will not apply to gifts of publicly traded securities, certified 


cultural property, ecologic ifts, or real property situated in Canada. 


As of 6:00 p.m. EST on 
ble donation purposes wil be limited to a donor’s cost of the property, where it is 
donated within three years of acquisition by the donor or is otherwise acquired 
through a gifting arrangement or in contemplation of donation. 


The Minister also released draft amendments relating to limited-recourse debt and 
“split-receipting.” These measures implement proposals introduced in Budget 2003 
that address charitable donation arrangements that were promoted in recent years in- 
volving the use of limited-recourse debt [see 143.2(6.1), 237.1C1) gifting arrange- 
ment”(b) and 248(34) — ed.]. The draft amendments also incorporate changes put 
forward in December 2002 relating to the right to receive a benefit i in Bei of the 
donation [see 248(30)-(33) — ed. eae 

References in the draft legislation to “Announcement Time” ' should be read as refer- 
ring to 6:00 p.m. EST on December 5, 2003. 

For further information: Andrée Houde, Public Affairs and Operations Belson! 
(613) 996-8080: Mike Scandiffio, Communications Advisor, Office of the Deputy 
Prime Minister and Minister of Finance, (613) 996-7861; Ed Short, Tax Policy 
Branch, (613) 996-0599; Christiane Maurice, Tax Policy Branch, (613) 996-9593, 


Definitions [s. 248]: 


“acquired for consideration” — 108(7); “active business” — 
248(1); “adjusted cost base” —54, 248(1); “advantage” — 248(32);, “affiliated” — 
251.1; “amateur athlete trust” — 143.1(1), 248(1); “amount” — 248(1); “arm’s 
length” — 251(1); “assessment” — 248(1); “associated” — 256, “authorized foreign 


f the taxpayer does not — before a receipt 


mneluded that one of the reasons for aseries 


¢ med by subsection (35) to be the fair market 
cost of the property for the purpose of that sub- 
the lowest cost to the tonpayet fo pale that a 


er 5, 2003, the value of a gift of property for charita- . 


S. 249(1)(a) 


bank” — 248(1); “bank” — 248(1), Interpretation Act 35(1); 
ested” — 248(25); “bituminous sands’, “business”, “business limit’ — 248(1); “‘calen- 
dar year” —Jnterpretation Act 37(1)(a); “Canada” — 255, Interpretation Act 35(1); 
“Canadian-controlled private corporation” — 125(7), 248(1); “Canadian resource pro- 


“beneficially inter- 


perty” — 66(15), 248(1); “capital gain’ — 39(1), 248(1); ‘‘c 
248(1); “ 248(1); “capital property” — 54, 248(1); “carrying 
on business” — 253; “cemetery care trust” — 148.1(1), 248(1); ‘child’ — 252(1); 


“common-law partner’, “common-law partnership”, 
nected” — 186(4), (7), 251(6); 
payer's death” — 248(8); 


“common share” — 248(1); “‘con- 
“consequence of the death”, “consequence of the tax- 
“consideration” — 108(7); “controlled’’ — 256(6), (6.1); 
“controlled foreign affiliate” — 94.1(2)(h), 95(1), 248(1); “corporation” — 248(1), In- 
terpretation Act 35(1); “corporeal property” — Quebec Civil Code art. 899, 906; ‘“cus- 
todian” — 248(1)“retirement compensation arrangement”; “deferred amount” — 
248(1); “deferred profit sharing plan” — 147(1), 248(1); “depreciable property” — 
13(21), 248(1); “designated insurance property’ — 138(12), 248(1); “disclaimer” — 
248(9); “disposition”, “dividend” — 248(1); “eligible amount” — 248(31), (41); “‘eligi- 
ble capital property” — 54, 248(1); “eligible funeral arrangement’ — 148.1(1), 248(1); 
“employed”, “employee trust” — 248(1); “employees profit sharing plan” — 144(1), 
248(1); “employment” — 248(1); “exempt interest’”” — 94.1(1); “fair market value” — 
248(35); “filing-due date’ — 248(1); “financial institution” — 142.2(1); “fiscal pe- 
riod” — 249(2)(b), 249.1; “foreign exploration and development expenses’ — 66(15), 
248(1); “foreign investment entity” — 94.1(1), 248(1); “foreign merger” — 87(8.1); 
pee resource expense” — 66.21(1), 248(1); “gifting Seon — 237.1(1); 
“goods and services tax”, “grandfathered share”, “gross revenue” — 248(1); “Her Maj- 
esty” — Interpretation Act 35(1); “immovable” — Quebec Civil Code art. 900-907; 
“income interest’, “individual”, “insurance policy”, “insurer” — 248(1); “inter vivos 
trust” — 108(1), 248(1); “interest in real property” — 248(4); “international traffic”, 
“inventory”, “lending asset” — 248(1); “life insurance policy”, “life insurance policy 
in Canada” — 138(12), 248(1); “‘limited-recourse debt” — 143.2(6.1); “mark-to-mar- 
ket property” — 142.2(1); “mineral” — 248(1); “mineral resource”, “Minister” — 
248(1); “Minister of Natural Resources” — Department of Natural Resources Act s. 3; 
“monetary contribution” — 127(4.1), Canada Elections Act s. 2(1); “month” — Inter- 
pretation Act 35(1); “movable” — Quebec Civil Code art. 900-907; “mutual fund cor- 
poration” — 131(8), 248(1); “mutual fund trust’ — 132(6)-(7), 132.2(1)(q) [to be re- 
pealed], 132.2(3)(n) [draft], 248(1); “net income stabilization account”, “non- 
resident” — 248(1); “non-resident-owned investment corporation” — 133(8), 248(1); 
“office”, “oil or gas well” — 248(1); “parent” — 252(2)(a); “Parliament” — /nterpre- 
tation Act 35(1); “participating interest” — 94.1(1), 94.1(2)(s), 248(1); “passenger ve- 


hicle” — 248(1); “permanent establishment” — Reg. 8201; “person” — 248(1); “per- 
sonal services business” — 125(7), 248(1); “personal trust”, “prescribed” — 248(1); 
“prescribed plan or arrangement” —Reg. 6801, 6802, 6802.1, 6803; “prescribed 
rate’ — Reg. 4301; “ 201; “pre- 
scribed stock exchange in Canada” — Reg. 3200; “principal amount’, “property” — 
248(1); “province” — Interpretation Act 35(1); “qualified donee” — 149.1(1), 248(1): 
“qualifying environmental trust’ — 248(1); “qualifying member’ — 95(2)(0)—(1), 
248(1); “registered education savings plan” — 146.1(1), 248(1); “registered retirement 
savings plan” — 146(1), 248(1); “registered securities dealer” — 248(1); “registered 
supplementary unemployment benefit plan” — 145(1), 248(1); “regular force” — Jn- 


terpretation Act 35(1); “regulation” — 248(1); “related” — 248(14), 251; “related seg- 
regated fund trust’ — 138.1(1)(a); “release or surrender” — 248(9); “resident” — 250; 
“resident in a province” — 250(7); “resident in Canada” — 250; “restricted financial 
institution” — 248(1); “ 
35(1); “series of transactions” — 248(10); “share”, “specified financial institution”, 
“specified future tax consequence” — 248(1); “specified investment business” — 
125(7), 248(1); “specified debt obligation” — 142.2(1); “specified person” — 
248(1)“short-term preferred share’’(j), 248(1)‘‘taxable preferred share”’(h); “spouse” — 
252(3); “supplementary unemployment benefit plan” — 145(1), 248(1); “tar sands” — 
248(1); “tax basis” — 142.4(1); “tax shelter” — 237.1(1); “tax treaty”, “taxable Cana- 
dian property” — 248(1); “taxable dividend” — 89(1), 248(1); “taxable income” — 
2(2); “taxable income earned in Canada” — 248(1); “taxation year” — 249; “tax- 
payer” — 248(1); “testamentary trust’ — 108(1), 248(1); “timber resource pro- 
; “trust” — 104(1), 248(1), (3); “unit trust” — 108(2), 248(1); 
“usufruct’’ — Quebec Civil Code art. 1120-1171; “writing” — Interpretation Act 35(1); 
“written” — Interpretation Act 35(1)‘writing”’. 


249. (1) Definition of “taxation year” 
Act, a “taxation year” is 


— For the purpose of this 


(a) in the case of a corporation, a fiscal period, and 
(b) in the case of an individual, a calendar year, 


and when a taxation year is referred to by reference to a calendar 
year, the reference is to the taxation year or years coinciding with, 
or ending in, that year. 


Proposed Amendment — 249(1), (1.1) 


249. (1) Definition of “taxation year” — Except as expressly 
otherwise provided in this Act, a “taxation year” is 


(a) in the case of a corporation, a fiscal period; 
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S. 249(1)(b) 


(b) in the case of an individual (other than a 
trust), a calendar year; and — - 


/ (c)i in the | case of a ee trus 


mae : 


under this Act. 


(i.1) References to calendar year 
referred to by reference to a 
taxation year or taxation years 
that calendar year. oe 
Application: The July. 2005 aon 
186(1), will amend subsec. a (1) to read ; 
after: December 20, 2002. : : 


Technical Notes: Subsection 249) 


pp 
ex wples of exceptions, which apply 
tion SO in Subsections: 95(1) and 149, oD 


249(1). 


These opendnes apply afer Dec 
see the commentary on paragraphs 104(23)(a) and 


Related Provisions: 1|1(2) — Reference to “taxation year” of individual who carries 
on a business; 14(4) — Taxation year of individual — eligible capital property rules; 
20(16.2) — Taxation year of individual — terminal loss rules; 87(2)(a) — Deemed 
year-end and new taxation year on amalgamation; 95(1)‘taxation year’ — Taxation 
year of foreign affiliate; 96(1)(b) — Taxation year of partnership; 104(23) — Testa- 
mentary trusts; 128(2)(d)—-Deemed year-end where individual — bankrupt; 
128.1(1)(a) — Deemed year-end and new taxation year on becoming resident in Can- 
ada; 128.1(4)(a) — Deemed year-end and new taxation year on ceasing to be resident 
in Canada; 132.11 — Election for mutual fund trust to have December 15 year-end; 

132.2(1)(b) [to be repealed], 132.2(3)(b) [draft] — Deemed year-end and new taxation 
year on transfer of property between mutual funds; 144(11) — Deemed year-end on 
EPSP becoming DPSP; 149(10)(a) — Taxation year of corporation becoming or ceas- 
ing to be exempt; 149.1(1) — Taxation year of registered charity; 188(1) — Deemed 
year-end on notice of revocation of charity registration; 249(2), (3) — References to 
“taxation year” and “fiscal period’; 249(4) — Deemed year-end on change of control; 
249(4.1) — Deemed year end on becoming or ceasing to be CCPC; 249(5), (6) — 
Rules for testamentary trust; 250.1(a) — Taxation year of non-resident person. 


Regulations: 
purposes). 
Interpretation Bulletins: IT-184R: Deferred cash purchase tickets issued by Cana- 


dian Wheat Board; IT-363R2: Deferred profit sharing plans — deductibility of em- 
ployer contributions and taxation of amounts received by a beneficiary (archived). 


1104(1) (taxation year of individual for capital cost allowance 


(2) References to certain taxation years and fiscal peri- 
ods — For the purposes of this Act, 


(a) a reference to a taxation year ending in another year includes 
a reference to a taxation year ending coincidentally with that 
other year; and 


(b) a reference to a fiscal period ending in a taxation year in- 
cludes a reference to a fiscal period ending coincidentally with 
that year. 
Related Provisions: 249(1) — 
resident person. 


History: Para. 249(2)(b) amended by 1995 
end after 1993. Para. (b) formerly read: 


“Taxation year’; 250.1(a) — Taxation year of non- 


, c. 3, s. 53, applicable to fiscal periods that 


(b) a reference to a fiscal period of a partnership ending in a taxation year in- 
cludes a reference to a fiscal period of the partnership ending coincidentally with 
that year. 


(3) Deemed year end where fiscal period exceeds 365 
days — Notwithstanding subsection (1), where the fiscal period of 


Income Tax Act 


a corporation exceeds 365 days and by reason thereof the corpora- 
tion does not have a taxation year that ends in a particular calendar 
year, for the purposes of this Act, the corporation’s first taxation 
year ending in the immediately following calendar year shall be 
deemed to end on the last day of the particular calendar year. 


(4) Year end on change of control — Where at any time con- 
trol of a corporation (other than a corporation that is a foreign affili- 
ate of a taxpayer resident in Canada and that did not carry on a 
business in Canada at any time in its last taxation year beginning 
before that time) is acquired by a person or group of persons, for the 
purposes of this Act, 


(a) subject to paragraph (c), the taxation year of the corporation 
that would, but for this paragraph, have included that time shall 
be deemed to have ended immediately before that time; 


(b) a new taxation year of the corporation shall be deemed to 
have commenced at that time; 


(c) subject to paragraph 128(1)(d), section 128.1, and paragraphs 
142.6(1)(a) and 149(10)(a), and notwithstanding subsections (1) 
and (3), where the taxation year of the corporation that would, 
but for this subsection, have been its last taxation year that en- 
ded before that time would, but for this paragraph, have ended 
within the 7-day period that ended immediately before that time, 
that taxation year shall, except where control of the corporation 
was acquired by a person or group of persons within that period, 
be deemed to end immediately before that time where the corpo- 
ration so elects in its return of income under Part I for that taxa- 
tion year; and 


(d) for the purpose of determining the corporation’s fiscal period 
after that time, the corporation shall be deemed not to have es- 
tablished a fiscal period before that time. 


Related Provisions: 139.1(18) — Holding corporation deemed not to acquire con- 
trol of insurer on demutualization; 149(10) — Exempt corporations; 256(6)-(9) — 
Whether control acquired. 


History: Para, 249(4)(c) amended by 1995, c. 21, s. 60, applicable after February 22, 
1994. Para. (c) formerly read: 


(c) subject to paragraph 128(1)(d), section 128.1 and paragraph 149(10)(a), and 
notwithstanding subsections (1) and (3), where the taxation year of the corpora- 
tion that would, but for this subsection, have been its last taxation year that en- 
ded before that time would, but for this paragraph, have ended within the 7-day 
period that ended immediately before that time, that taxation year shall, except 
where control of the corporation was acquired by a person or group of persons 
within that period, be deemed to end immediately before that time where the 


corporation so elects in its return of income under Part I for that taxation year; 
and 


Para. 249(4)(c) substituted by 1994, c. 21, s. 110, applicable after 1992 except that, 
where a corporation has elected in accordance with paragraph 111(4)(a) of 1994, c. 21 
(see subsec. 250(5.1)), the amended para. applies to the time at which the corporation 
was first granted articles of continuation (or similar constitutional documents) in any 
jurisdiction. That para. formerly read: 


(c) subject to paragraphs 88.1(c), 128(1)(d) and 149(10)(a), and notwithstanding 
subsections (1) and (3), where the-taxation year of the corporation that would, 
but for this subsection, have been its last taxation year ending before that time 
and would, but for this paragraph, have ended within the seven day period end- 
ing immediately before that time, that taxation year shall, except where control 
of the corporation has been acquired by a person or group of persons within the 
seven day period ending immediately before that time, be deemed to end imme- 
diately before that time where the corporation so elects in its return of income 
under Part I for that taxation year; and 


That portion of subsec. 249(4) preceding para. (a) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), s. 193, applicable to acquisitions of control occurring after July 13, 1990. 
That portion formerly read: 
(4) Deemed year end where change of control occurs — Where, at any 
time, control of a corporation has been acquired by a person or group of persons, 
the following rules apply: 
Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures; IT-302R3: Losses of a corporation — the effect that acquisitions of 
control, amalgamations, and windings-up have on their deductibility. 


1.T. Technical News: 7 (control by a group — 50/50 arrangement). 


Proposed Addition — 249(4. 1) 


(4.1) Year end on status change — If at any time a corpora- 
tion becomes or ceases to be a Canadian-controlled private corpo- 
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ration, otherwise than because of an acquisition of control to 
which subsection (4) would, if this Act were read without refer- 
ence to this subsection, apply, 
(a) subject to paragraph (c), the corporation’s taxation year that 
would, if this Act were read without reference to this subsec- 


tion, include that time is deemed to end immediately before | 


that time; 


(b) a new taxation year of the corporation is deemed to begin 


at that time; 


(c) notwithstanding subsections (1) and (3), the corporation’s 
taxation year that would, if this Act were read without refer- 
ence to this subsection, have been its last taxation year that 
ended before that time is deemed instead to end immediately 
before that time if  ~=—rs—e 
(i) were this Act read without reference 
that taxation year would, otherwise th 
graph 128(1)(d), section 128.1, and paragra 
or 149(10)(a), have ended within th 
ded immediately before that time, 


(ii) within that 7-day period no person or group of persons 


acquired control of the corporation, and the corporation did 


not become or cease to be a Canadian-controlled private 


- corporation, and — 


(iii) the corporation elects, in its return of income under 
Part I for that taxation year to have this paragraph apply; — 


and 


period before that time. 


Technical Notes: New subsection 249(4.1) introduces a new deemed taxation 


year-end rule. In general terms, this rule applies if at any time a corporation becomes 
or ceases to be a Canadian-controlled private corporation (CCPC) (within the mean- 
ing of the amended definition: see commentary on the definition “Canadian-con- 
trolled private corporation” in subsection 125(7)) otherwise than by way of an acqui- 
sition of control to which subsection 249(4) applies. A corporation to which 
subsection 249(4.1) applies is treated as having a tax -end immediately 
before the time it becomes or ceasesa CCPC. 


This new rule is particularly relevant for the purpose 
in subsection 125(1). Subsection 125(1) provides the b 
a CCPC’s small business deduction, an annual tax cre 
the least of certain amounts. Under the existing rules, a ation must be a CCPC 
throughout any particular taxation year in order to be eligible to claim the small busi- 
ness deduction. One effect of the new deemed year-end rule is that this requirement 
will in all cases be met where a corporation is a CCPC at any time in a particular 
taxation year, since under this new rule corporations can no longer be a CCPC for 
only part of a taxation year. 


; the calculation of 


The new deemed year-end rule is also of particular relevance to the tax treatment of 
eligible dividends, including new subsections 89(4) and (8) that apply to include an 
amount in a corporation’s general rate income pool or low rate income pool when the 
corporation becomes or ceases to be a CCPC (see commentary on the new definitions 


“eligible dividend”, “general rate income pool”, and “low rate income pool” in sub- _ 


section 89(1)). / 
Related Provisions: 89(4) — General rate income pool addition on becoming 
CCPC: 89(8) — Low rate income pool addition on ceasing to be CCPC; 125(7)''Ca- 
nadian-controlled private corporation’(d) —- Election not to be CCPC for purposes of 
249(4.1). 


Proposed Addition — 249(5), (6) 


(5) Testamentary trusts — The period for which the accounts 
of a testamentary trust are made up for the purposes of an assess- 
ment under this Act may not exceed 12 months and no change in 
the time when such a period ends may be made for the purposes 
of this Act without the concurrence of the Minister. 

Technical Notes: New subsection 249(5) is added consequential on the repeal of 
paragraph 104(23)(a). 

Subsection 249(5) provides that the period for which the accounts of a testamentary 
trust are made up for purposes of assessment under the Act may not exceed 12 
months and that no change in the time when such a period ends may be made for the 
purposes of the Act without the concurrence of the Minister of National Revenue. 
The rule was previously found in paragraph 104(23)(a), which is being repealed. 


of determining the corporation’s fiscal pe- 
orporation is deemed not to have es- _ 


2006 draft legislation, s. 11, will add subsec. 249(4.1), _ 


culated as 16% of 


S. 249(6) 


This amendment applies after December 20, 2002. For a related set of amendments, 
see the commentary on paragraphs 104(23)(a) and (b) and subsection 249(1) and 
(1.1). : 
Related Provisions: 249(6) — Deemed year-end on logs of testamentary trust 
status 


Loss of testamentary trust status — If at a particular 


after December 20, 2002 a transaction or event, described in 

raphs (b) to (d) of the definition “testamentary trust” 
ion 108(1), occurs and as a result of that occurrence a_ 
state is not a testamentary trust, the following rules — 


(a) the fiscal period for a business or property of the trust or 
_ estate that would, if this Act were read without reference to 
this subsection and those paragraphs, have included the partic- 
ular time is deemed to have ended immediately before the par- 


ticular time; — 


r estate that would, if this Act 
to this subsection and those 
articular time is deemed to 
he particular time; 


(b) the taxation year of the 
were read without referen 
paragraphs, have included 
have ended immediately bet 
_ (©) anew taxation year of the trust or estate is deemed to have 
started at the particular time; and 
(d) in determining the fiscal period of the trust or estate after 
the particular time, the trust or estate is deemed not to have 
established a fiscal period before that time. — 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
186: ), will add subsecs. 249(5) and (6), subsec. (5) applicable after December 20, 
200 sec. (6) applicable after July 18, 2005 and, if a trust or estate so elects in 
ling the election with the Minister of National Revenue on or before its 
ate for its taxation year in which the amending legislation is assented to, : 
es to that trust or estate, as the case may be, after December 20. 2002. 


Technical Notes: New subsection 249(6) provides a set of rules that apply where a 
trust or estate loses its status under the Act as a “testamentary trust”. This loss of 
status will generally occur where property has been contributed or loaned to the trust 
or estate in circumstances described in any of paragraphs (b) to (d) of the definition 
“testamentary trust” in subsection 108(1) or where the trust or estate has been created 
by someone other than the deceased person on and as a consequence of whose death 
the trust or estate arose (in this regard, see paragraph (a) of that definition). Under the 
existing rules in the Act, where a transaction or event described in any of those 
paragraphs occurs at a particular time, the frust or estate will lose its status as a testa- 
mentary trust for its entire taxation year that would otherwise include that time. Asa 
result, the trust will be treated as an i vivos trust at all times after the end of its 
last taxation year, if any, throughout which it was a testamentary trust. As such. its. 
first taxation year after that last taxation year will be, given the definition “taxation 
year” in subsection 249(1), the calendar year 


New subsection 249(6) provides transitional relief for trusts or estates that lose their 
“testamentary trust” status. Under that subsection, if at a particular time after Decem- 
ber 20, 2002 a transaction or event, described in any of paragraphs (b) to (d) of the 
definition “testamentary trust” in subsection 108(1), occurs and as a result of that 
occurrence a trust or estate is not a testamentary trust, a number of special rules apply 
in determining its taxation years and fiscal periods. (Note that a trust or estate that 
fails to qualify as a testamentary trust because of paragraph (a) of the definition “tes- 
tamentary trust” will be an inter vivos trust from its creation and is, therefore, not in 
ne his transitional relief.) In particular. 


» under paragraph 249(6)(a), the fiscal period, for a business or property of the 
trust of estate, that would, if the Act were read without reference to subsection 
249(6) and paragraphs (b) to (d) of the definition “testamentary trust’, have in- 
cluded the particular time, is deemed to have ended immediately before the par- 
ticular time. Subsection 249.1(3) ensures that the next fiscal period starts at the 

particular time and subsection 249.1(1) requires that that next fiscal period end 
no later than the calendar year in which it began (i.e. the new taxation year) — 
this is because the trust would then have become an infer vivos trust. 


» the taxation year of the trust or estate that would, if this Act were read without 
reference to this subsection and paragraphs (b) to (d) of the definition “testamen- 
tary trust”, have included the particular time is deemed to have ended immedi- 
ately before the particular time. As a result, the trust or estate maintains testa- 
mentary trust status until the offside event occurs. 


+ anew taxation year of the trust or estate is deemed to have started at the particu- 
lar time. 


+ in determining the fiscal period of the trust or estate after the particular time, the 
trust or estate is deemed not to have established a fiscal period before that time. 


New stibsection 249(6) applies after July 18, 2005. However, if a trust or estate elects 
in writing filed with the Minister of National Revenue on or before its filing-due date 
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for its taxation year in which the subsection receives Royal Assent, it also applies to 


that trust or estate, as the case may be, after December 20, 2002. _ 


Example: - . 
Trust A was created on and as a consequence of the death of John Smith in 2004. 
Trust A has a November 30 year-end. For its 2004 and 2005 taxation year. 
Trust A is a testamentary trust. On Apr 2006, Trust A becomes indebted 
beneficiary of the trust by way of an int est-free loan, 


Results: 


(i) Existing scheme of the Ac =——r—™ 
Because of paragraph (d) of the definition “testamentary trust”, Trust A cannot 
qualify as a testamentary trust at any time in its taxation year that began Decem- _ 
_ ber 1, 2005. Therefore, Trust A becomes an inter vivos trust effective December 
1, 2005. Trust A would, as an inter vivos trust, have a December 31, 2005 year- 
i e date, 


late-filing for the stub year, relief 
tion 220. 


Definitions [s. 249]: “acquired” — 256(7)-(9); “assessment” — 248(1); “busi- 
ness” — 248(1); “calendar year’ — Interpretation Act 37(1)(a); “Canada” — 255; 
“carry on a business in Canada”, “carry on business in Canada” — 253; “control” — 
256(6)—(9); “corporation” — 248(1), Interpretation Act 35(1); “estate” — 104(1), 
248(1); “fiscal period” — 248(1), 249(2)(b), 249.1; “foreign affiliate” — 95(1), 248(1); 
“individual”, “Minister”, “person” — 248(1); “month” — Jnterpretation Act 35(1); 
“property” — 248(1); “taxation year’ — 249; “testamentary trust’ — 108(1), 248(1); 
“trust” — 104(1), 248(1), (3). 


249.1 (1) Definition of “fiscal period” — For the purposes of 
this Act, a “fiscal period” of a business or a property of a person or 
partnership means the period for which the person’s or partner- 
ship’s accounts in respect of the business or property are made up 
for purposes of assessment under this Act, but no fiscal period may 
end 


(a) in the case of a corporation, more than 53 weeks after the 
period began, 


(b) in the case of 


(1) an individual (other than an individual to whom section 
149 or 149.1 applies or a testamentary trust), 


(i.1) a fiscal period of an inter vivos trust (other than a fiscal 
period to which paragraph 132.11(1)(c) applies), 


(ii) a partnership of which 


(A) an individual (other than a testamentary trust or an 
individual to whom section 149 or 149.1 applies), 


(B) a professional corporation, or 
(C) a partnership to which this subparagraph applies, 


would, if the fiscal period ended at the end of the calendar 
year in which the period began, be a member of the partner- 
ship in the period, or 


(ii) a professional corporation that would, if the fiscal period 
ended at the end of the calendar year in which the period 
began, be in the period a member of a partnership to which 
subparagraph (ii) applies, 
after the end of the calendar year in which the period began un- 
less, in the case of a business, the business is not carried on in 


Canada, is a prescribed business or is carried on by a prescribed 
person or partnership, 


(c) in any other case, more than 12 months after the period be- 
gan, 
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and, for the purpose of this subsection, the activities of a person to 
whom section 149 or 149.1 applies are deemed to be a business. 
Related Provisions: 25(1) — Optional continuation of year-end after disposing of 
business; 34.2 — Reserve in respect of 1995 stub period income; 96(1.01) — Income 
allocation to former partner; 96(1.1) — Allocation of share of income to retiring part- 
ner; 99(2) — Optional continuation of original year-end of partnership that ceases to 
exist; 128.1(4)(a.1) — Deemed end of fiscal period on emigration; 249.1(2), (3) — In- 
terpretation; 249.1(4), (5) — Election for non-calendar year-end. 


History: The closing words of para. 249.1(1)(b) amended by 2001, c. 17, s. 189, appli- 
cable to fiscal periods that begin after 1994. The closing words formerly read: 


after the end of the calendar year in which the period began unless, in the case 
of a business, the business is not carried on in Canada or is a prescribed business, 
and 

Subpara. 249.1(1)(b)() amended, and subpara. (i.1) added, by 1999, c. 22, s. 81, appli- 

cable to fiscal periods that begin after December 15, 1997. Subpara. (i) formerly read: 
(i) an individual (other than a testamentary trust or an individual to whom sec- 
tion 149 or 149.1 applies), 

Selected Cases [subsec. 249.1(1)]: Cho y. R., [2000] 2 C.T.C. 2714 (TCC) 

(Provision applies to businesses started before end of 1994). 

Regulations: 8901 (Gaz Métropolitain LP is prescribed partnership for closing words 

of 249.1(1)(b)). 

I.T. Technical News: 8 (bankrupt corporation — change of fiscal period). 


(2) Not a member of a partnership — For the purpose of sub- 
paragraph (1)(b)(ii) and subsection (4), a person or partnership that 
would not have a share of any income or loss of a partnership for a 
fiscal period of the partnership, if the period ended at the end of the 
calendar year in which the period began, is deemed not to be a 
member of the partnership in that fiscal period. 


Related Provisions: 96(1.01) — Income allocation to former partner. 


(3) Subsequent fiscal periods — Where a fiscal period of a 
business or a property of a person or partnership ends at any time, 
the subsequent fiscal period, if any, of the business or property of 
the person or partnership is deemed to begin immediately after that 
time. 


(4) Alternative method — Paragraph (1)(b) does not apply to a 
fiscal period of a business carried on, throughout the period of time 
that began at the beginning of the fiscal period and ended at the end 
of the calendar year in which the fiscal period began, 


(a) by an individual (otherwise than as a member of a partner- 
ship), or 

(b) by an individual as a member of a partnership, where 
throughout that period 


(i) each member of the partnership is an individual, and 


(ii) the partnership is not a member of another partnership, 
where 


(c) in the case of an individual 
(1) who is referred to in paragraph (a), or 


(ii) who is a member of a partnership no member of which is 
a testamentary trust, 


an election in prescribed form to have paragraph (1)(b) not apply 
is filed with the Minister by the individual on or before the indi- 
vidual’s filing-due date, and with the individual’s return of in- 
come under Part I, for the taxation year that includes the first 


day of the first fiscal period of the business that begins after 
1994, and 


(d) in the case of an individual who is a member of a partnership 
a member of which is a testamentary trust, an election in pre- 
scribed form to have paragraph (1)(b) not apply is filed with the 
Minister by the individual on or before the earliest of the filing- 
due dates of the members of the partnership for a taxation year 


that includes the first day of the first fiscal period of the business 
that begins after 1994, 


Related Provisions: 34.1(1) — Additional income adjustment where election made; 
96(1.01) — Income allocation to former partner; 96(1.1) — Allocation of share of in- 
come to retiring partner; 96(3) — Election by members of partnership; 249.1(5) — Al- 
ternative method not applicable to tax shelter: 249.1(6) — Revocation of election; Reg. 
600(b: 1) — Late filing of election by January 31, 1998. 
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(5) Alternative method not applicable to tax shelter invest- 
ments — Subsection (4) does not apply to a particular fiscal pe- 
riod of a business where, in a preceding fiscal period or throughout 
the period of time that began at the beginning of the particular pe- 
riod and ended at the end of the calendar year in which the particu- 
lar period began, the expenditures made in the course of carrying on 
the business were primarily the cost or capital cost of tax shelter 
investments (as defined in subsection 143.2(1)). 

History: Subsec. 249.1(5) amended by 1998, c. 19, s. 240, applicable to fiscal periods 
that begin after 1994. Subsec. 249.1(5) formerly read: 


(5) Alternative method not applicable to tax shelter — Subsection (4) does 
not apply to a particular fiscal period of a business where, in a preceding fiscal 
period or throughout the period of time that began at the beginning of the partic- 
ular period and ended at the end of the calendar year in which the particular 
period began, the expenditures made in the course of carrying on the business 
were primarily the cost or capital cost of tax shelters (within the meaning as- 
signed by subsection 237.1(1)). 


(6) Revocation of election — Subsection (4) does not apply to 
fiscal periods of a business carried on by an individual that begin 
after the beginning of a particular taxation year of the individual 
where 


(a) an election in prescribed form to revoke an election filed 
under subsection (4) in respect of the business is filed with the 
Minister; and 


(b) the election to revoke is filed 
(i) in the case of an individual 
(A) who is not a member of a partnership, or 


(B) who isa member of a partnership no member of 
which is a testamentary trust, 


by the individual on or before the individual’s filing-due date, 
and with the individual’s return of income under Part J, for the 
particular taxation year, and 


(ii) in [the] case of an individual who is a member of a part- 
nership a member of which is a testamentary trust, by the 
individual on or before the earliest of the filing-due dates of 
the members of the partnership for a taxation year that in- 
cludes the first day of the first fiscal period of the business 
that begins after the beginning of the particular year. 


Related Provisions: 96(3) — Election by members of partnership. 


(7) Change of fiscal period — No change in the time when a 
fiscal period ends may be made for the purposes of this Act without 
the concurrence of the Minister. 

Related Provisions: 87(2)(j.91), (qq) — Change in fiscal period after amalgamation; 
149(10)(a) — Change in fiscal period on becoming or ceasing to be exempt; 
249(4)(d) — Change in fiscal period allowed after change in control of corporation. 
interpretation Bulletins: IT-179R: Change of fiscal period. 

Registered Charities Newsletters: 5 (how can you get the Department's permis- 
sion to change your charity’s fiscal period?). 

History: S. 249.1 added by 1996, c. 21, s. 61, applicable to fiscal periods that begin 
after 1994. 

Definitions [s. 249.1]: “business” — 248(1); “calendar year” — Interpretation Act 
37(1)(a); “Canada” — 255; “carried on in Canada” — 253; “corporation” — 248(1), 
Interpretation Act 35(1); “filing-due date” — 150(1), 248(1); “individual” — 248(1); 
“member” — of partnership 249.1(2); “Minister” — 248(1); “person”, “prescribed”, 
“professional corporation”, “property” — 248(1): “testamentary — trust” — 108(1), 
248(1). 


250. (1) Person deemed resident — For the purposes of this 
Act, a person shall, subject to subsection (2), be deemed to have 
been resident in Canada throughout a taxation year if the person 


(a) sojourned in Canada in the year for a period of, or periods 
the total of which is, 183 days or more; 
(b) was, at any time in the year, a member of the Canadian 
Forces; 
(c) was, at any time in the year, 
(i) an ambassador, minister, high commissioner, officer or 
servant of Canada, or 
(ii) an agent-general, officer or servant of a province, 
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and was resident in Canada immediately prior to appointment or 
employment by Canada or the province or received representa- 
tion allowances in respect of the year; 


(d) performed services, at any time in the year, in a country 
other than Canada under a prescribed international development 
assistance program of the Government of Canada and was resi- 
dent in Canada at any time in the 3 month period preceding the 
day on which those services commenced; 


(d.1) was, at any time in the year, a member of the overseas 
Canadian Forces school staff who filed his or her return for the 
year on the basis that the person was resident in Canada 
throughout the period during which the person was such a 
member; 


(e) [Repealed] 


(f) was at any time in the year a child of, and dependent for 
support on, an individual to whom paragraph (b), (c), (d) or (d.1) 
applies and the person’s income for the year did not exceed the 
amount used under paragraph (c) of the description of B in sub- 
section 118(1) for the year; 


(g) was at any time in the year, under an agreement or a conven- 
tion with one or more other countries that has the force of law in 
Canada, entitled to an exemption from an income tax otherwise 
payable in any of those countries in respect of income from any 
source (unless all or substantially all of the person’s income 
from all sources was not so exempt), because at that time the 
person was related to or a member of the family of an individual 
(other than a trust) who was resident in Canada. 


Related Provisions: 6(1)(b)(ii), (iii) —No tax on certain allowances to deemed 
residents; 14(8) — Deemed residence in Canada for cumulative eligible capital recap- 
ture; 64.1 — Application to deemed resident; 94(1)(c)(i) [to be repealed], 94(3)(a) 
[proposed] — Offshore trust deemed resident in Canada; 94(5) [proposed] — Trust 
deemed to cease being resident in’ Canada; 110.6(5) — Deemed residence in Canada 
for capital gains exemption; 115(2)— Certain persons deemed employed in Canada; 
118.5(2) — Tuition credit — application to deemed residents; 120(1) — Federal surtax 
on non-resident’s income not earned in a province; 138.1(1)(c)(ii) — Insurer deemed 
resident in Canada in respect of segregated fund property used in Canada; 
214(13)(a) — Regulations deeming person resident in Canada for purposes of Part 
XIII: 250(3) — “Resident” includes ordinarily resident; 250(6.1) — Deemed residence 
of trust that ceases to exist; Canada-U.S. Tax Treaty:Art. 1V:5 — Residence of govern- 
ment employee working in the’ other country. 


History: Para. 250(1)(f) amended by 2000, c. 19, s. 68, applicable to 1999 er seq. 
except that, in its application to the 1999 taxation year, the reference to “the amount 
used under paragraph (c) of the description of B in subsection 118(1) for the year” shall 
be read as a reference to “$7,044”. Para. 250(1)(f) formerly read: 


(f) was at any time in the year a child of, and dependent for support on, an indi- 
vidual to whom paragraph (b), (c), (d) or (d.1) applies and the person’s income 
for the year did not exceed the total of $500 and the amount used under para- 
graph (c) of the description of B in subsection 118(1) for the year, or 


Para. 250(1)(e) repealed by 1999, c. 22, subsec. 82(1), applicable after February Pies 
1998 except that, where 


(a) any person would, but for para. 250(1)(e), 
(i) have been non-resident at any time before February 24, 1998, and 


(ii) not have become resident in Canada after that time and before February 24, 
1998, and 


(b) the person does not elect in writing filed with the Minister of National Revenue 
with the person’s return of income under Part I of the Act for the 1998 taxation 
year to have the repeal of para. (e) apply after February 23, 1998, 


the repeal of para. (e) does not apply in respect of the person before the first time after 
February 23, 1998 that the person would, but for para. 250(1)(e), cease to be resident in 
Canada. Para. 250(1)(e) formerly read: 


(e) was resident in Canada in any previous year and was, at any time in the year, 
the spouse of a person described in paragraph (b), (c), (d) or (d.1) living with that 
person; 
Para. 250(1)(f) amended by the said c. 22, subsec. 82(2), applicable to 1998 et seq. 
Para. (f) formerly read: 
(f) was at any time in the year a child of, and dependent for support on, an indi- 
vidual to whom paragraph (b), (c), (d) or (d.1) applies and the person’s income 
for the year did not exceed the amount used for the year under paragraph (c) of 
the description of B, in subsection 118(1). 
Para. 250(1)(g) added by the said c. 22, subsec. 82(3), applicable after February 23, 
1998. 
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Para. 250(1)(f) substituted by 1994, c. 21, subsec. 111(1), applicable to 1993 er seq. 
That subsec. formerly read: 

(f) was at any time in the year a child of an individual described in paragraph (b), 

(c), (d) or (d.1) and the person’s income for the year did not exceed the amount 

used under paragraph (c) of the description of B in subsection 118(1) for the 

year. 
Para. 250(1)(f) substituted by 1994, c. 7, Sch. VII (1992, c. 48), s. 22, applicable to 
1993 et seq. Para. (f) formerly read: 

(f) was at any time in the year a child of a person described in paragraph (b), (c), 

(d) or (d.1) and a dependant, as described in paragraph 118(1)(d), of that person. 
Selected Cases [subsec. 250(1)]: Gardner v. R., [2002] 1 C.T.C. 302 (FCA) (Tax 
Court has no jurisdiction to determine Ontario residence and amount of Ontario taxes); 
Naud y. MNR, [1993] 1 C.T.C. 2008 (TCC) (Provision which deems foreign taxpayer 
resident in Canada under certain circumstances does not preclude such taxpayer being 
resident in a given province; Minister not required to reimburse source deductions 
under Quebec Act); Griffiths v. R., [1978] C.T.C. 372 (FCTD) (Retaining investments 
and boat registration in Canada not incompatible with severing Canadian residential 
ties); Strachan v. R., [1973] C.T.C. 416 (FCTD) (Crown employee resident between 
1963 and 1971 remained resident after transfer to India). 


Regulations: 3400 (prescribed international development assistance program, for 
250(1)(d)). 


Remission Orders: Income Earned in Quebec Income Tax Remission Order, P.C. 
1989-1204 (remission to certain individuals linked with Quebec but not resident in a 
province on the last day of the year). 


Interpretation Bulletins: IT-91R4: Employment at special work sites or remote 
work locations; IT-106R3: Crown corporation employees abroad; IT-178R3: Moving 
expenses; IT-221R3: Determination of an individual’s residence status; IT-447: Resi- 
dence of trust or estate; IT-451R: Deemed disposition and acquisition on ceasing to be 
or becoming resident in Canada; IT-513R: Personal tax credits; IT-516R2: Tuition tax 
credit. 


Forms: NR73: Determination of residency status (leaving Canada); NR74: Determina- 
tion of residency status (entering Canada). 


(2) Idem — Where at any time in a taxation year a person de- 
scribed in paragraph (1)(b), (c) or (d) ceases to be a person so de- 
scribed, or a person described in paragraph (1)(d.1) ceases to be a 
member of the overseas Canadian Forces school staff, that person 
shall be deemed to have been resident in Canada throughout the 
part of the year preceding that time and the spouse or common-law 
partner and child of that person who by reason of paragraph (1)(e) 
or (f) would, but for this subsection, be deemed to have been resi- 
dent in Canada throughout the year shall be deemed to have been 
resident in Canada throughout that part of the year. 

History: Subsec. 250(2) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seg., in force July 31, 2000. 


See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


(3) Ordinarily resident — In this Act, a reference to a person res- 
ident in Canada includes a person who was at the relevant time or- 
dinarily resident in Canada. 

Selected Cases [subsec. 250(3)]: Harris-Eze y. R., [2002] 1 C.T.C. 2174 (TCC) 
(Indicia of taxpayer’s attachments to Canada insufficient to result in being “ordinarily 
resident”); McFadyen y. R., [2000] 4 C.T.C. 2573 (TCC) (Proof of foreign residence 
provided by foreign government given little weight); Erikson v. R., [1975] C.T.C. 624 
(FCTD) (Resident between 1958 and 1969 broke residential ties in 1970 despite keep- 
ing assets in Canada and returning during summer to visit children living with ex-wife); 
R. v. Reeder, {1975} C.T.C. 256 (FCTD) (Resident and employee of Canadian subsidi- 
ary of foreign company abroad 246 days for training remained resident): Schujahn y. 
MNR, [1962] C.T.C. 364 (Exch.) (Intention not relevant; residence is question of fact). 
Interpretation Bulletins: IT-221R3: Determination of a individual’s residence 
Status. 


(4) Corporation deemed resident — For the purposes of this 
Act, a corporation shall be deemed to have been resident in Canada 
throughout a taxation year if 


(a) in the case of a corporation incorporated after April 26, 1965, 
it was incorporated in Canada; 
(b) in the case of a corporation that 

(i) was incorporated before April 9, 1959, 


(ii) was, on June 18, 1971, a foreign business corporation 
(within the meaning of section 71 of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, as it 
read in its application to the 1971 taxation year) that was 
controlled by a corporation resident in Canada, 


Income Tax Act 


(iii) throughout the 10 year period ending on June 18, 1971, 
carried on business in any one particular country other than 
Canada, and 


(iv) during the period referred to in subparagraph (iii), paid 
dividends to its shareholders resident in Canada on which its 
shareholders paid tax to the government of the country re- 
ferred to in that subparagraph, 


it was incorporated in Canada and, at any time in the taxation 
year or at any time in any preceding taxation year commencing 
after 1971, it was resident in Canada or carried on business in 
Canada; and 


(c) in the case of a corporation incorporated before April 27, 
1965 (other than a corporation to which subparagraphs (b)(i) to 
(iv) apply), it was incorporated in Canada and, at any time in the 
taxation year or at any time in any preceding taxation year of the 
corporation ending after April 26, 1965, it was resident in Can- 
ada or carried on business in Canada. 


Related Provisions: 126(1.1)(a)— Authorized foreign bank deemed resident in 
Canada for foreign tax credit purposes; 128.2 — Predecessor corporations take on resi- 
dence status of amalgamated corporation; 212(13.3)— Authorized foreign bank 
deemed resident in Canada for withholding tax purposes; 214(13)(a) — Regulations 
deeming person resident in Canada for purposes of Part XIII; 250(5) — Corporation 
deemed not resident; 250(5.1) — Continuance outside Canada; 256(6), (6.1) — Mean- 
ing of “controlled”. 


Selected Cases [subsec. 250(4)]: R. v. Gurd’s Products Co. Ltd., [1985] 2 C.T.C. 
85 (FCA); leave to appeal to SCC refused (1985), 64 N.R. 156 (note), (sub nom. 
Gurd’s Products Co. v. MNR) (Canadian subsidiary through which U.S. parent con- 
ducted business with Iraq held carrying on business in Canada and deemed resident); 
Birmount Holdings Ltd. v. R., [1978] C.T.C. 358 (FCA) (Company carrying on busi- 
ness in Canada where acquisition and disposition of real estate held adventure in nature 
of trade). 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-451R: Deemed disposition and acquisition on ceasing 
to be or becoming resident in Canada. 


(5) Deemed non-resident — Notwithstanding any other provi- 
sion of this Act (other than paragraph 126(1.1)(a)), a person is 
deemed not to be resident in Canada at a time if, at that time, the 
person would, but for this subsection and any tax treaty, be resident 
in Canada for the purposes of this Act but is, under a tax treaty with 
another country, resident in the other country and not resident in 
Canada. 


Related Provisions: 128.1(4) — Corporation becoming non-resident; 219.1 — Tax 
payable when corporation becomes non-resident. 


History: Subsec. 250(5) amended by 2001, c. 17, subsec. 190(1), applicable after June 
27, 1999, except that if on February 24, 1998 an individual who would, but for a tax 
treaty (within the meaning assigned by subsection 248(1)), be resident in Canada for 
the purposes of the Act is, under the tax treaty, resident in another country, the subsec. 
as amended does not apply to the individual until the first time after June 27, 1999 at 
which the individual becomes, under a tax treaty, resident in a country other than Can- 
ada. Subsec. 250(5) formerly read: 


(5) Notwithstanding any other provision of this Act, a person is deemed not to be 
resident in Canada at a time if, at that time, the person would, but for this subsec- 
tion and any tax treaty, be resident in Canada for the purposes of this Act but is, 


under a tax treaty with another country, resident in the other country and not 
resident in Canada. 


Subsec. 250(5) amended by 1999, c. 22, subsec. 82(4), applicable (as amended by 
2001, c. 17, s. 253) after February 24, 1998 except that, if on that day an individual 
who would, but for a tax treaty (as defined in subsec. 248(1)), be resident in Canada for 
the purposes of the Income Tax Act is, under the tax treaty, resident in another country, 
the amendment does not apply to the individual until the first time after February 24, 
1998 at which the individual becomes, under a tax treaty, resident in a country other 
than Canada. The subsec., formerly read: 


(5) Corporation deemed not resident — Notwithstanding subsection (4), for 
the purposes of this Act, a corporation, other than a prescribed corporation, shall 
be deemed to be not resident in Canada at any time if, by virtue of an agreement 
or convention between the Government of Canada and the government of an- 
other country that has the force of law in Canada, it would at that time, if it had 


Baan from a source outside Canada, not be subject to tax on that income under 
art I. 


Regulations: No prescribed corporations to date. 


Interpretation Bulletins: IT- 


137R3: Additional tax on certain corporations carrying 
on business in Canada. 
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(5.1) Continued corporation — Where a corporation is at any 
time (in this subsection referred to as the “time of continuation’) 
granted articles of continuance (or similar constitutional docu- 
ments) in a particular jurisdiction, the corporation shall 


(a) for the purposes of applying this Act (other than subsection 
(4)) in respect of all times from the time of continuation until the 
time, if any, of continuation in a different jurisdiction, be 
deemed to have been incorporated in the particular jurisdiction 
and not to have been incorporated in any other jurisdiction; and 


(b) for the purpose of applying subsection (4) in respect of all 
times from the time of continuation until the time, if any, of con- 
tinuation in a different jurisdiction, be deemed to have been in- 
corporated in the particular jurisdiction at the time of continua- 
tion and not to have been incorporated in any other jurisdiction. 
Related Provisions: 54“superficial loss’(c) — Non-application of superficial loss 
rule where corporation has elected for 250(5.1) to apply before 1993; 88.1 — Repeal of 


88.1 before 1993 where corporation so elects; Canada-U.S. Tax Treaty:Art. [V:3 — 
Continuation in other jurisdictions. 


History: Subsec. 250(5.1) added by 1994, c. 21, subsec. 111(2), applicable to 


(a) a corporation that was at any time before 1993 granted articles of continuance 
or similar constitutional documents in a jurisdiction and that elects, by notifying 
Revenue Canada in writing before the end of December 1994, to have subsec. 
250(5.1) apply to those articles or other documents, from the time at which the 
corporation was granted those articles or other documents, and 


(b) a corporation with respect to articles of continuance or similar constitutional 
documents granted after 1992, except where 


(i) the articles or other documents were granted before July 1994, 
(ii) arrangements, evidenced in writing, for obtaining the articles or other doc- 
uments were substantially advanced before December 21, 1992, and 


(iii) the corporation elects, by notifying Revenue Canada in writing before the 
end of December 1994, to have subsec. 250(5.1) not apply, 


and, notwithstanding subsections 152(4) to (5), such assessments and determinations in 
respect of any taxation year shall be made as are necessary to give effect to elections 
made under paragraph (a). 


Interpretation Bulletins: IT-137R3: Additional tax on certain corporations carrying 
on business in Canada. 


(6) Residence of international shipping corporation — For 
the purposes of this Act, a corporation that was incorporated or oth- 
erwise formed under the laws of a country other than Canada or of a 
state, province or other political subdivision of such a country shall 
be deemed to be resident in that country throughout a taxation year 
and not to be resident in Canada at any time in the year, where 


(a) the corporation 


(i) has as its principal business in the year the operation of 
ships that are used primarily in transporting passengers or 
goods in international traffic (determined on the assumption 
that the corporation is non-resident and that, except where 
paragraph (c) of the definition “international traffic” in sub- 
section 248(1) applies, any port or other place on the Great 
Lakes or St. Lawrence River is in Canada), or 


(ii) holds throughout the year shares of one or more other 
corporations, each of which 
(A) is a subsidiary wholly-owned corporation of the cor- 
poration as defined by subsection 87(1.4), and 
(B) is deemed by this subsection to be resident in a coun- 
try other than Canada throughout the year, 
and at no time in the year is the total of the cost amounts to 
the corporation of all those shares less than 50% of the total 
of the cost amounts to it of all its property; 
(b) all or substantially all of the corporation’s gross revenue for 
the year consists of 
(i) gross revenue from the operation of ships in transporting 
passengers or goods in that international traffic, 
(ii) dividends from one or more other corporations each of 
which 


(A) is a subsidiary wholly-owned corporation of the cor- 
poration, as defined by subsection 87(1.4), and 


S. 250.1 


(B) is deemed by this subsection to be resident in a coun- 
try other than Canada throughout each of its taxation 
years that began after February 1991 and before the last 
time at which it paid any of those dividends, or 


(iii) a combination of amounts described in subparagraph (i) 
or (ii); and 
(c) the corporation was not granted articles of continuance in 
Canada before the end of the year. 


Related Provisions: 81(1)(c) — Amounts not included in income — ship or aircraft 
of non-resident; Canada-U.S. Tax Treaty:Art. VIII — International shipping. 


History: Paras. 250(6)(a) and (b) amended by 1998, c. 19, s. 241, applicable to 1995 e 

seq. Paras. 250(6)(a) and (b) formerly read: ; 
(a) the corporation’s principal business in the year consists of the operation of 
ships that are used primarily in transporting passengers or goods in international 
traffic (determined on the assumption that the corporation is non-resident and 
that, except where paragraph (c) of the definition “international traffic” in sub- 
section 248(1) applies, any port or other place on the Great Lakes or St. Law- 
rence River is in Canada); 


(b) all or substantially all of the corporation’s gross revenue for the year is from 
the operation of ships in transporting passengers or goods in such international 
traffic; and 
Subsec. 250(6) added by 1994, c. 7, Sch. II (1991, c. 49), s. 194, applicable to taxation 
years commencing after February 1991. 


(6.1) Residence of inter vivos trusts — For the purposes of 
provisions of this Act that apply to a trust for a taxation year only 
where the trust has been resident in Canada throughout the year, 
where a particular trust ceases at any time to exist and the particular 
trust was resident in Canada immediately before that time, the par- 
ticular trust is deemed to be resident in Canada throughout the pe- 
riod that begins at that time and ends at the end of the year. 
Related Provisions: 132(6.2) — Parallel rule for mutual fund trust that ceases to 
qualify as such. 

History: Subsec. 250(6.1) added by 2001, c. 17, subsec. 190(2), applicable to 1990 er 
seq. 


Interpretation Bulletins: IT-447: Residence of trust or estate. 


(7) Residence of a qualifying environmental trust — For the 
purposes of this Act, where a trust resident in Canada would be a 
qualifying environmental trust at any time if it were resident at that 
time in the province in which the site to which the trust relates is 
situated, the trust is deemed to be resident at that time in that prov- 
ince and in no other province. 
History: Subsec. 250(7) amended by 1998, c. 19, s. 67, applicable after 1995. Subsec. 
250(7) formerly read: 
(7) Residence of a mining reclamation trust — For the purposes of this Act, 
where a trust resident in Canada would be a mining reclamation trust at any time 
if it were resident at that time in the province in which the mine to which the 
trust relates is situated, the trust shall be deemed to be resident at that time in that 
province and in no other province. 


Subsec. 250(7) added by 1995, c. 3, s. 54, applicable after 1993. 


Selected Cases [s. 250]: Dixon v. R., [2001] 3 C.T.C. 205 (FCA) (Taxpayer 
returning to become ordinarily resident is not “sojourner”). 

Definitions [s. 250]: “amount”, “business” — 248(1); “Canada” — 255, Interpreta- 
tion Act 35(1); “carried on business in Canada” — 253; “child” — 252(1); “common- 
law partner” — 248(1); “controlled” — 256(6), (6.1); “corporation”, “employment”, 
“gross revenue” — 248(1); “incorporated in Canada” — 248(1)‘corporation incorpo- 
rated in Canada”; “individual”, “international traffic’, “non-resident”, “overseas Cana- 
dian Forces school staff’, “person”, “prescribed” — 248(1); “province” — /nterpreta- 
tion Act 35(1); “qualifying environmental trust’”’ — 248(1); “related’’ — 251(2)-(6); 
“servant” — 248(1)“employment”; “subsidiary wholly-owned corporation” — 87(1.4), 
248(1); “tax treaty” — 248(1); “taxation year’ — 249; “trust”? — 104(1), 248(1), (3). 


250.1 Non-resident person’s taxation year and income — 
For greater certainty, unless the context requires otherwise 
(a) a taxation year of a non-resident person shall be determined, 
except as otherwise permitted by the Minister, in the same man- 
ner as the taxation year of a person resident in Canada; and 
(b) a person for whom income for a taxation year is determined 
in accordance with this Act includes a non-resident person. 


Related Provisions: 2(3)— Tax on taxable income earned in Canada of non- 
resident; 115(1) — Calculation of taxable income earned in Canada of non-resident. 
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History: S. 250.1 added by 2001, c. 17, s. 191, applicable after December 17, 1999. 


Definitions [s. 250.1]: “Minister”, “non-resident”, “person” — 248(1); “resident in 
Canada” — 250; “taxation year” — 249. 


251. (1) Arm’s length — For the purposes of this Act, 


(a) related persons shall be deemed not to deal with each other at 
arm’s length; 


(b) a taxpayer and a personal trust (other than a trust described 
in any of paragraphs (a) to (e.1) of the definition “trust” in sub- 
section 108(1)) are deemed not to deal with each other at arm’s 
length if the taxpayer, or any person not dealing at arm’s length 
with the taxpayer, would be beneficially interested in the trust if 
subsection 248(25) were read without reference to subclauses 
248(25)(b)G11)(A)UD to (IV); and 


(c) where paragraph (b) does not apply, it is a question of fact 
whether persons not related to each other are at a particular time 
dealing with each other at arm’s length. 


_ Proposed Amendment — 251(1)(c) 
(c) in any other case, it is a question of fact whether persons 
not related to each other are, at a particular time, dealing with. 
each other at arm’s length. - — 


Application: The July 18, 2005 draft legislation (Part 2 — technical), s 187, will 
amend para. 251(1)(c) to read as above, applicable after December 23, 1998. 


Technical Notes: Subsection 251(1) provides a set of rules that determine whether 
persons are considered, for the purposes of the Act, to deal with each other at arm’s — 
length. Paragraph 251(1)(a) deems related persons not to deal with each other at 
arm’s length. Paragraph 251{1)(b) deems a taxpayer and a personal trust (other than a 
trust described in any of paragraphs (a) to (e.1) of the definition “trust” in subsection 
108(1)) not to deal with each other at arm’s length if the taxpayer, or any person not 
dealing at arm’s length with the taxpayer, is beneficially interested in the trust. Para- 
graph 251(1)(c) provides that. where paragraph 251(1)(b) does not apply, it is a ques- 
tion of fact whether persons not related to each other are at a particular time dealing _ 
with each other at arm’s length. 


Paragraph 251(1)(c) is amended to clarify that it applies in any case where 
paragraphs (a) and (b) do not apply. 


Related Provisions: 7(1.11) — Whether mutual fund trust at arm’s length with 
corporation for purposes of stock option rules; 55(4)— Arm’s length dealings: 
55(5)(e) — Siblings deemed to deal at arm’s length for purposes of s. 55; 66(17) — 
Non-arm’s length partnerships; 84.1(2)(b), (d) —Non-arm’s length sale of shares; 
88(1)(d.2) — Whether parties dealing at arm’s length for bump of cost base of property 
on windup of corporation; 94(15)— Application to non-resident trust rules; 
94.1(2)(f) — Application to foreign investment entity rules; 95(2.1) — Whether tax- 
payer dealing with foreign affiliate at arm’s length for certain purposes; 107.4(4) — 
Certain dispositions by trust deemed not at arm’s length; 143.2(14) — Parties deemed 
not dealing at arm’s length for tax shelter cost calculation where information located 
outside Canada; 212.1(3)(c)— Non-arm’s length sales of shares by non-residents; 
247 — Calculation of profit on non-arm’s length transactions with non-residents (trans- 
fer pricing); 248(25) — Meaning of “beneficially interested”; Reg. 1102(20) — Tax- 
payers deemed at arm’s length for certain purposes relating to depreciable property; 
Reg. 1204(1.2) — Whether partners-and partnerships deal at arm’s length for purposes 
of resource allowance. 


History: Para. 251(1)(b) amended and para. (c) added by 2001, c. 17, s. 192, applica- 
ble after December 23, 1998, except that para. (b) shall, for the purpose of applying the 
definition “taxable Canadian property” in subsec. 248(1), not apply in respect of pro- 
perty acquired before December 24, 1998. Para. 251(1)(b) formerly read: 
(b) it is a question of fact whether persons not related to each other were at a 
particular time dealing with each other at arm’s length. 


Selected Cases [subsec. 251(1)]: Gosselin v. R., [1997] 2 C.T.C. 2830 (TCC) (50- 
50 shareholding meant factual non-arm’s length); Robson Leather Co, Ltd. v. MNR. 
[1977] C.T.C. 132 (FCA) (Sale of patent rights not at arm’s length where both compa- 
nies indirectly controlled by same individual); Swiss Bank Corp. v. MNR, [1972] 
C.T.C. 614 (SCC) (Interposition of managing agent between payor and payee of inter- 
est did not create arm’s length relation). 


Interpretation Bulletins: IT-419R2: Meaning of arm’s length. 
Advance Tax Rulings: ATR-58: Divisive reorganization. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(2) Definition of “related persons” — For the purpose of this 
Act, “related persons”, or persons related to each other, are 


(a) individuals connected by blood relationship, marriage or 
common-law partnership or adoption; 


Income Tax Act 


(b) a corporation and 
(i) a person who controls the corporation, if it is controlled 
by one person, 


(ii) a person who is a member of a related group that controls 
the corporation, or 


(iii) any person related to a person described in subparagraph 
(i) or (ii); and 
(c) any two corporations 


(i) if they are controlled by the same person or group of 
persons, 


(ii) if each of the corporations is controlled by one person 
and the person who controls one of the corporations is related 
to the person who controls the other corporation, 


(iii) if one of the corporations is controlled by one person and 
that person is related to any member of a related group that 
controls the other corporation, 


(iv) if one of the corporations is controlled by one person and 
that person is related to each member of an unrelated group 
that controls the other corporation, 


(v) if any member of a related group that controls one of the 
corporations is related to each member of an unrelated group 
that controls the other corporation, or 


(vi) if each member of an unrelated group that controls one 
of the corporations is related to at least one member of an 
unrelated group that controls the other corporation. 
Related Provisions: 55(5)(e) — Siblings deemed not related for purposes of s. 55; 
80(2)(j) — Interpretation of “related” for debt forgiveness rules; 104(5.7)(b) — Desig- 
nated contributor; 190.15(6) — Related financial institution; 248(14) — Corporations 
deemed related for certain purposes; 251(3) — Corporations related through a third 
corporation; 251(3.1), (3.2) — Amalgamated corporation deemed related to predeces- 
sors; 251(6) — Meaning of blood relationship, marriage and adoption; 256(6), (6:1) 
Meaning of “controlled”; Canada-U.S. Tax Treaty:Art. [IX:2 — Meaning of “related” 
for treaty purposes. 
History: Para. 251(2)(a) amended by 2000, c. 12, Sch. 2, s. 10, to replace “marriage” 
with “marriage or common-law partnership”, applicable to 2001 et seq., in force July 
31, 2000. See also the transitional rules reproduced in the History to 248(1)common- 
law partner”. 
Selected Cases [subsec. 251(2)]: Duha Printers (Western) Ltd. v. R.. [1998] 3 
C.T.C. 303 (SCC); Reversed [1996] 3 C.T.C. 19 (FCA) (Documents of constitutional 
or constating nature may be used to determine relationship and de jure control); R, v. 
Mars Finance Inc. et al., [1980] C.T.C. 216 (FCTD) (Where de jure control. estab- 
lished, issue of de facto control could not be considered). 
Interpretation Bulletins: IT-363R2: Deferred profit sharing plans — deductibility of 
employer contributions and taxation of amounts received by a beneficiary (archived); 


IT-419R2: Meaning of arm’s length; IT-495R3: Child care expenses; IT-513R: Per- 
sonal tax credits. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. 


(3) Corporations related through a third corporation — 
Where two corporations are related to the same corporation within 
the meaning of subsection (2), they shall, for the purposes of sub- 
sections (1) and (2), be deemed to be related to each other. 


(3.1) Relation where amalgamation or merger — Where 
there has been an amalgamation or merger of two or more corpora- 
tions and the new corporation formed as a result of the amalgama- 
ion or merger and any predecessor corporation would have been 
related immediately before the amalgamation or merger if the new 
Corporation were in existence at that time, and if the persons who 
were the shareholders of the new corporation immediately after the 
amalgamation or merger were the shareholders of the new corpora- 
tion at that time, the new corporation and any such predecessor cor- 
poration shall be deemed to have been related persons. 


Related Provisions: 
corporations. 


251(3.2) — Further deeming on amalgamation of related 


Interpretation Bulletins: IT-419R2: Meaning of arm’s length. 


(3.2) Amalgamation of related corporations — Where there 
has been an amalgamation or merger of 2 or more corporations each 
of which was related (otherwise than because of a right referred to 
in paragraph (5)(b)) to each other immediately before the amalga- 
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mation or merger, the new corporation formed as a result of the 
amalgamation or merger and each of the predecessor corporations 
is)! deemed to have been related to each other. 


History: Subsec. 251(3.2) added by 1998, c. 19, subsec. 242(1), applicable to amalga- 
mations and mergers that occur after 1996. 


(4) Definitions concerning groups — In this Act, 


“related group” means a group of persons each member of which 
is related to every other member of the group; 


Interpretation Bulletins: IT-419R2: Meaning of arm’s length. 


“unrelated group” means a group of persons that is not a related 
group. 
Interpretation Bulletins: IT-419R2: Meaning of arm’s length. 


(5) Control by related groups, options, etc. — For the pur- 
poses of subsection (2) and the definition “Canadian-controlled pri- 
vate corporation” in subsection 125(7), 


(a) where a related group is in a position to control a corpora- 
tion, it shall be deemed to be a related group that controls the 
corporation whether or not it is part of a larger group by which 
the corporation is in fact controlled; 


(b) where at any time a person has a right under a contract, in 
equity or otherwise, either immediately or in the future and ei- 
ther absolutely or contingently, 


(i) to, or to acquire, shares of the capital stock of a corpora- 
tion or to control the voting rights of such shares, the person 
shall, except where the right is not exercisable at that time 
because the exercise thereof is contingent on the death, bank- 
ruptcy or permanent disability of an individual, be deemed to 
have the same position in relation to the control of the corpo- 
ration as if the person owned the shares at that time, 


(ii) to cause a corporation to redeem, acquire.or cancel any 
shares of its capital stock owned by other shareholders of the 
corporation, the person shall, except where the right is not 
exercisable at that time because the exercise thereof is con- 
tingent on the death, bankruptcy or permanent disability of 
an individual, be deemed to have the same position in rela- 
tion to the control of the corporation as if the shares were so 
redeemed, acquired or cancelled by the corporation at that 
time, 


(iii) to, or to acquire or control, voting rights in respect of 
shares of the capital stock of a corporation, the person is, ex- 
cept where the right is not exercisable at that time because its 
exercise is contingent on the death, bankruptcy or permanent 
disability of an individual, deemed to have the same position 
in relation to the control of the corporation as if the person 
could exercise the voting rights at that time, or 


(iv) to cause the reduction of voting rights in respect of 
shares, owned by other shareholders, of the capital stock of a 
corporation, the person is, except where the right is not exer- 
cisable at that time because its exercise is contingent on the 
death, bankruptcy or permanent disability of an individual, 
deemed to have the same position in relation to the control of 
the corporation as if the voting rights were so reduced at that 
time; and 


(c) where a person owns shares in two or more corporations, the 
person shall as shareholder of one of the corporations be deemed 
to be related to himself, herself or itself as shareholder of each 
of the other corporations. 
Related Provisions: 17(11.1) — Limitation on 251(5)(b) re loans to non-residents; 
110.6(14)(b) — Right under share purchase agreement does not trigger 251(5)(b) for 
purposes of capital gains exemption; 256(6), (6.1) — Meaning of. “controlled”; 
256(8) — Deemed acquisition of shares. 
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History: The opening words of para. 251(5)(b) amended, subparas. 251(5)(b)(ii1) and 
(iv) added, by 1998, c. 19, subsecs. 242(2), (3), applicable after April 26, 1995. The 
opening words formerly read: 


(b) where a person has a right under a contract, in equity or otherwise, either 
immediately or in the future and either absolutely or contingently 


Subparas. 251(5)(b)(i), (ii) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 195, appli- 
cable after July 13, 1990. Subparas. 251(5)(b)(i), (ii) formerly read: 


(i) to, or to acquire, shares in a corporation, or to control the voting rights of 
shares in a corporation, the person shall, except where the contract provides that 
the right is not exercisable until the death, bankruptcy or permanent disability of 
an individual designated therein, be deemed to have the same position in relation 
to the control of the corporation as if the person owned the shares, or 


(ii) to cause a corporation to redeem, acquire or cancel any shares of its capital 
stock owned by other shareholders of the corporation, the person shall, except 
where the contract provides that the right is not exercisable until the death, bank- 
ruptcy or permanent disability of an individual designated therein, be deemed to 
have the same position in relation to the control of the corporation as if the 
shares were redeemed, acquired or cancelled by the corporation; and 


Selected Cases [subsec. 251(5)]: H.T. Hoy Holdings Ltd. v. R., [1997] 2 C.T.C. 
2874 (TCC) (Right to redeem shares under certain circumstances not contemplated 
under former provision); R. v. Lusita Holdings Ltd., [1984] C.T.C. 335 (FCA) (Power 
to force resignation of other trustee did not give co-trustee the “right to control the 
voting rights of the shares” owned by trust); Rostal Sales Agency Ltd. v. R., [1983] 
C.T.C. 5 (FCTD) (Trust settlor without power to remove trustee had no control over 
shares owned by trust); Toric Optical Ltd. v. R., [1978] C.T.C. 436 (FCTD) (For pur- 
poses of former para. 139(Sd)(b) [now paragraph 251(5)(b)], right to acquire “share- 
holder equity” is same as right to acquire shares). 


Interpretation Bulletins: IT-64R4: Corporations: association and control; IT-151RS: 
Scientific research and experimental development expenditures; IT-243R4: Dividend 
refund to private corporations; IT-302R3: Losses of a corporation — the effect that ac- 
quisitions of control, amalgamations, and windings-up have on their deductibility; IT- 
400: Exploration and development expenses — meaning of principal-business corpora- 
tion; IT-419R2: Meaning of arm’s length; IT-458R2: Canadian-controlled private 
corporation. 


Advance Tax Rulings: ATR-13: Corporations not associated;. 


(6) Blood relationship, etc. — For the purposes of this Act, per- 
sons are connected by 


(a) blood relationship if one is the child or other descendant of 
the other or one is the brother or sister of the other; 


(b) marriage if one is married to the other or to a person who is 
so connected by blood relationship to the other; and 


(b.1) common-law partnership if one is in a common-law part- 
nership with the other or with a person who is connected by 
blood relationship to the other; and 


(c) adoption if one has been adopted, either legally or in fact, as 
the child of the other or as the child of a person who is so con- 
nected by blood relationship (otherwise than as a brother or sis- 
ter) to the other. 


History: Para. 251(6)(b.1) added by 2000, c. 12, s. 140, applicable to 2001 er seq., in 
force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)‘‘common-law partner”. 


Interpretation Bulletins: IT-419R2: Meaning of arm’s length; IT-495R3: Child care 
expenses; IT-513R: Personal tax credits. 


Forms: RC4108: Registered charities and the Income Tax Act (guide). 


Selected Cases [s. 251]: Madsen y. R., [2001] 1 C.T.C. 244 (FCA) (Provisions of 
subsec. 69(1) apply to partnerships even though partnerships are not taxpayers); 
Longley v. MNR, [2000] 2 C.T.C. 382 (BC CA); aff’g [1999] 4 C.T.C. 108 (BC SC) 
(Minister held liable for damages and punitive damages where acting in bad faith 
against legal advice received); Alteco Inc. v. Canada, [1993] 2 GT.G.-2087,(fEE) 
(Holder of 51 percent of shares not in control of or related to corporation where compo- 
sition of board of directors determined under unanimous shareholder agreement). 


Definitions [s. 251]: “beneficially interested’ — 248(25), “brother” — 252(2); 
“child” — 252(1); “common-law partnership” — 248(1); “connected” — 251(6); “con- 
trol’, “controlled” — 256(6), (6.1); “corporation”, “individual” — 248(1); “person” — 
248(1); “personal trust” — 251.1; “related group” — 251(4); “share”, “shareholder” — 
248(1); “sister” — 252(2); “unrelated group” — 251(4). 
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251.1 (1) Definition of “affiliated persons” — For the pur- 
poses of this Act, “affiliated persons”, or persons affiliated with 
each other, are 


(a) an individual and a spouse or common-law partner of the 
individual; 
(b) a corporation and 

(1) a person by whom the corporation is controlled, 


(ii) each member of an affiliated group of persons by which 
the corporation is controlled, and 


(iii) a spouse or common-law partner of a person described in 
subparagraph (i) or (ii); 

(c) two corporations, if 
(i) each corporation is controlled by a person, and the person 


by whom one corporation is controlled is affiliated with the 
person by whom the other corporation is controlled, 


(ii) one corporation is controlled by a person, the other cor- 
poration is controlled by a group of persons, and each mem- 
ber of that group is affiliated with that person, or 


(iii) each corporation is controlled by a group of persons, and 
each member of each group is affiliated with at least one 
member of the other group; 


(d) a corporation and a partnership, if the corporation is con- 
trolled by a particular group of persons each member of which is 
affiliated with at least one member of a majority-interest group 
of partners of the partnership, and each member of that majority- 
interest group is affiliated with at least one member of the par- 
ticular group; 


(e) a partnership and a majority interest partner of the 
partnership; 


(f) two partnerships, if 


(i) the same person is a majority-interest partner of both 
partnerships, 


(ii) a majority-interest partner of one partnership is affiliated 
with each member of a majority-interest group of partners of 
the other partnership, or 


(ili) each member of a majority-interest group of partners of 
each partnership is affiliated with at least one member of a 
majority-interest group of partners of the other partnership; 


(g) a person and a trust, if the person 
(i) is a majority-interest beneficiary of the trust, or 


(ii) would, if this subsection were read without reference to 
this paragraph, be affiliated with a majority-interest benefici- 
ary of the trust; and 


(h) two trusts, if a contributor to one of the trusts is affiliated 
with a contributor to the other trust and 


(i) a majority-interest beneficiary of one of the trusts is affili- 
ated with a majority-interest beneficiary of the other trust, 


(ii) a majority-interest beneficiary of one of the trusts is affil- 
iated with each member of a majority-interest group of bene- 
ficiaries of the other trust, or 


(iii) each member of a majority-interest group of benefi- 
ciaries of each of the trusts is affiliated with at least one 
member of a majority-interest group of beneficiaries of the 
other trust. 
Related Provisions: 251.1(3), (4) — Definitions and interpretation; 256(6), (6.1) — 
Meaning of “controlled”. 
History: Paras. 251.1(1)(g) and (h) added by 2005, c. 19, subsec. 54(1), applicable in 
determining whether persons are, at any time after March 22, 2004, affiliated. 
Subsec. 251.1(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 er seg., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 
Subsec. 251.1(1) added by 1998, c. 19, s. 243, applicable after April 26, 1995, 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


Income Tax Act 


|.T. Technical News: 9 (loss consolidation within a corporate group — “affiliated” 
test to apply). 


(2) Affiliation where amalgamation or merger — Where at 
any time 2 or more corporations (in this subsection referred to as 
the “predecessors”) amalgamate or merge to form a new corpora- 
tion, the new corporation and any predecessor are deemed to have 
been affiliated with each other where they would have been affili- 
ated with each other immediately before that time if 


(a) the new corporation had existed immediately before that 
time; and 
(b) the persons who were the shareholders of the new corpora- 
tion immediately after that time had been the shareholders of the 
new corporation immediately before that time. 
History: Subsec. 251.1(2) added by 1998, c. 19, s. 243, applicable after April 26, 
1995. 


(3) Definitions — The definitions in this subsection apply in this 
section. 


“affiliated group of persons” means a group of persons each 
member of which is affiliated with every other member. 


“beneficiary”, under a trust, includes a person beneficially inter- 
ested in the trust. 


“contributor’’, to a trust, means a person who has at any time made 
a loan or transfer of property, either directly or indirectly, in any 
manner whatever, to or for the benefit of the trust other than, if the 
person deals at arm’s length with the trust at that time and is not 
immediately after that time a majority-interest beneficiary of the 
trust, 


(a) a loan made at a reasonable rate of interest; or 
(b) a transfer made for fair market value consideration. 


“controlled” means controlled, directly or indirectly in any manner 
whatever. 


Related Provisions: 256(5.1), (6.2) — Controlled directly or indirectly — control in 
fact. 


“majority-interest beneficiary”, of a trust at any time, means a 
person whose interest as a beneficiary, if any, at that time 


(a) in the income of the trust has, together with the interests as a 
beneficiary in the income of the trust of all persons with whom 
the person is affiliated, a fair market value that is greater than 
50% of the fair market value of all the interests as a beneficiary 
in the income of the trust; or 


(b) in the capital of the trust has, together with the interests as a 
beneficiary in the capital of the trust of all persons with whom 
the person is affiliated, a fair market value that is greater than 
50% of the fair market value of all the interests as a beneficiary 
in the capital of the trust. | 


“majority-interest group of beneficiaries”, of a trust at any time, 
means a group of persons each of whom is a beneficiary under the 
trust at that time such that 


(a) if one person held the interests as a beneficiary of all of the 
members of the group, that person would be a majority-interest 
beneficiary of the trust; and 


(b) if any member of the group were not a member, the test de- 
scribed in paragraph (a) would not be met. 


“majority-interest group of partners” of a partnership means a 


group of persons each of whom has an interest in the partnership 
such that 


(a) if one person held the interests of all members of the group, 
that person would be a majority interest partner of the partner- 
ship; and 


(b) if any member of the group were not a member, the test de- 
scribed in paragraph (a) would not be met. 
History: The definitions “beneficiary”, “contributor”, “‘majority-interest beneficiary” 
and “majority-interest group of beneficiaries” added to subsec. 251.1(3) by 2005, c. 19, 
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subsec. 54(2), applicable in determining whether persons are, at any time after March 
22, 2004, affiliated. 


Subsec. 251.1(3) added by 1998, c. 19, s. 243, applicable after April 26, 1995. 


(4) Interpretation — For the purposes of this section, 
(a) persons are affiliated with themselves; 
(b) a person includes a partnership; 


(c) notwithstanding subsection 104(1), a reference to a trust does 
not include a reference to the trustee or other persons who own 
or control the trust property; and 


(d) in determining whether a person is affiliated with a trust, 


(i) if the amount of income or capital of the trust that a per- 
son may receive as a beneficiary under the trust depends on 
the exercise by any person of, or the failure by any person to 
exercise, a discretionary power, that person is deemed to 
have fully exercised, or to have failed to exercise, the power, 
as the case may be, 


(ii) the interest of a person in a trust as a beneficiary is disre- 
garded in determining whether the person deals at arm’s 
length with the trust if the person would, in the absence of 
the interest as a beneficiary, be considered to deal at arm’s 
length with the trust, 


(iii) a trust is not a majority interest beneficiary of another 
trust unless the trust has an interest as a beneficiary in the 
income or capital, as the case may be, of the other trust, and 


(iv) in determining whether a contributor to one trust is affili- 
ated with a contributor to another trust, individuals connected 
by blood, marriage, common-law partnership or adoption are 
deemed to be affiliated with one another. 
History: Paras. 251.1(4)(c) and (d) added by 2005, c. 19, subsec. 54(3), applicable in 
determining whether persons are, at any time after March 22, 2004, affiliated, except 
that para. (d) is to be read without reference to subpara. (iv) in determining whether 
persons are, before September 16, 2004, affiliated. 
Subsec. 251.1(4) added by 1998, c. 19, s. 243, applicable after April 26, 1995. 
Definitions [s. 251.1]: “affiliated” —251.1(1); “affiliated group” — 251.1(3); 
“amount” — 248(1); “arm’s length” — 251(1); “beneficiary” — 251.1(3); “common- 
law partner” — 248(1); “contributor” — 251.1(3); “‘control”, “controlled” — 256(6), 
(6.1); “controlled directly or indirectly” — 256(5.1), (6.2); “corporation” — 248(1), In- 
terpretation Act 35(1); “individual” — 248(1); “majority-interest beneficiary”, “major- 
ity-interest group of beneficiaries” — 251.1(3); “‘majority-interest group of part- 
ners” —251.1(3); “majority interest partner” — 248(1); “person” — 248(1), 
251.1(4)(b); “property” — 248(1); “trust” — 104(1), 248(1), (3). 


252. (1) Extended meaning of “child” — In this Act, words re- 
ferring to a child of a taxpayer include 


(a) a person of whom the taxpayer is the legal parent; 


(b) a person who is wholly dependent on the taxpayer for sup- 
port and of whom the taxpayer has, or immediately before the 
person attained the age of 19 years had, in law or in fact, the 
custody and control; 

(c) a child of the taxpayer’s spouse or common-law partner; and 

(d) [Repealed] 

(e) a spouse or common-law partner of a child of the taxpayer. 
Related Provisions: 70(10) — Extended meaning of “child” for certain purposes; 
75.1(2) — Extended meaning of “child”; 110.6(1) — Extended meaning of “child” for 
purposes of capital gains exemption. 

History: Para. 252(1)(a) amended by 2005, ¢. 33, subsec. 12(1), in force on July 20, 
2005 (Royal Assent). The para. formerly read: 

(a) a person of whom the taxpayer is the natural parent whether the person was 

born within or outside marriage; 

Para. 252(1)(d) repealed by the said c. 33, subsec. 12(2), in force on July 20, 2005 
(Royal Assent). The para. formerly read: 

(d) an adopted child of the taxpayer; and 
Subsec. 252(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse 
or common-law partner”, applicable to 2001 ef seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)*common-law partner”. 

.T. Application Rules: 20(1.11) (extended meaning of “child” re disposition of 
depreciable property owned since before 1972); 26(20) (extended meaning of “child” 
re transfer of farmland owned since before 1972). 


S. 252(3) 


Interpretation Bulletins: IT-268R4: Inter vivos transfer of farm property to child; 
IT-349R3: Intergenerational transfers of farm property on death; IT-394R2: Preferred 
beneficiary election; IT-495R3: Child care expenses; IT-513R: Personal tax credits; IT- 
516R2: Tuition tax credit. 


(2) Relationships — In this Act, words referring to 
(a) a parent of a taxpayer include a person 
(i) whose child the taxpayer is, 


(ii) whose child the taxpayer had previously been within the 
meaning of paragraph (1)(b), or 

(iii) who is a parent of the taxpayer’s spouse or common-law 
partner; 


(b) a brother of a taxpayer include a person who is 


(i) the brother of the taxpayer’s spouse or common-law part- 
ner, or 


(ii) the spouse or common-law partner of the taxpayer’s 
sister; 
(c) a sister of a taxpayer include a person who is 


(i) the sister of the taxpayer’s spouse or common-law partner, 
or 


(ii) the spouse or common-law partner of the taxpayer’s 
brother; 


(d) a grandparent of a taxpayer include a person who is 


(i) the grandfather or grandmother of the taxpayer’s spouse 
or common-law partner, or 


(ii) the spouse or common-law partner of the taxpayer’s 
grandfather or grandmother; 


(e) an aunt or uncle of a taxpayer include the spouse or com- 
mon-law partner of the taxpayer’s aunt or uncle, as the case may 
be; 

(f) a great-aunt or great-uncle of a taxpayer include the spouse 
or common-law partner of the taxpayer’s great-aunt or great-un- 
cle, as the case may be; and 


(g) a niece or nephew of a taxpayer include the niece or nephew, 
as the case may be, of the taxpayer’s spouse or common-law 
partner. 
Related Provisions: 252(1) — Extended meaning of “child”. 
History: Subsec. 252(2) amended by 2000, c. 12, Sch. 2, s. I, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)*common-law 
partner”. 
Paras. 252(2)(e) and (f) amended by 2000, c. 12, subsec. 141(1), applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)*common-law partner”. The paras. formerly read: 


(e) an aunt or great-aunt of a taxpayer include the spouse of the taxpayer’s uncle 
or great-uncle, as the case may be; 
(f) an uncle or great-uncle of a taxpayer include the spouse of the taxpayer’s aunt 
or great-aunt, as the case may be; and 
Subsec. 252(2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 140(1), applica- 
ble after 1992. Subsec. (2) formerly read: 
(2) Definitions concerning parents and other relatives — In this Act, words 
referring to a parent of a taxpayer include a person whose child the taxpayer is, 
in the taxation year in respect of which the expression is being employed, within 
the meaning of subsection (1) or whose child the taxpayer had previously been 
within the meaning of paragraph (1)(b), and 
(a) “brother” includes brother-in-law; 
(b) “grandparent” includes grandmother-in-law and grandfather-in-law; 
(c) “parent” includes mother-in-law and father-in-law; and 
(d) “sister” includes sister-in-law. 
Interpretation Bulletins: IT-349R3: Intergenerational transfers of farm property on 
death: IT-513R: Personal tax credits; IT-495R3: Child care expenses; IT-513R: Per- 
sonal tax credits; IT-516R2: Tuition tax credit. 


(3) Extended meaning of “spouse” and “former 
spouse” — For the purposes of paragraph 56(1)(b), section 56.1, 
paragraphs 60(b) and Qj), section 60.1, subsections 70(6) and (6.1), 
73(1) and (5) and 104(4), (5.1) and (5.4), the definition “pre-1972 
spousal trust” in subsection 108(1), subsection 146(16), subpara- 
graph 146.3(2)(f(v), subsections 146.3(14), 147(19), 147.3(5) and 
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S. 252(3) 


(7) and 148(8.1) and (8.2), the definition “small business property” 
in subsection 206(1), subparagraph 210(c)(ii) and subsections 
248(22) and (23), “spouse” and “former spouse” of a particular in- 
dividual include another individual who is a party to a void or void- 
able marriage with the particular individual. 


Proposed Amendment — 252(3) 


Application: The July 18, 2005 draft legislation (Part 2 — technical), s. 188, will 
amend subsec. 252(3) to replace “subparagraph 210(c)(Gi) and subsections 248(22) and 
(23)” with “subsections 210(1) and 248(22) and (23)”, applicable to 1996 er seg. 


Technical Notes: Subsection 252(3) extends the meaning of the terms “spouse” and 
“former spouse” to include, for a number of purposes, a party to a void or voidable 
marriage. 

The provision is amended consequential on amendments fo Part XII.2 of the Act, which 
add anew reference to “spouse” in the definition “designated income” and maintain the 
existing references to “spouse” and “former spouse” in the definition “designated bene- 
ficiary” in subsection 210(1). For more detail, see the commentary on subsection 


21001). : 


Related Provisions: 147.1(1) — RPP — Definition of spouse: Reg. 8500(5) — Rule 
in 252(3) applies to Regs. 8500-8520. 


History: Subsec. 252(3) amended by 2005, c. 33, subsec. 12(3) to delete “of the Oppo- 
Site sex” and to replace “voidable or void” with “void or voidable”, in force on July 20, 
2005 (Royal Assent). 


Subsec. 252(3) amended by 2003, c. 15, s. 89, applicable after 2003. The subsec. for- 
merly read: 


(3) For the purposes of paragraphs 56(1)(b) and (c), section 56.1. paragraphs 
60(b), (c) and (j), section 60.1, subsections 70(6) and (6.1), 73(1) and (5) and 
104(4), (5.1) and (5.4), the definition. “pre-1972 spousal trust” in subsection 
108(1), subsection 146(16), subparagraph 146.3(2)(f)(iv), paragraph 
146.3(14)(b), subsections 147.3(5) and (7) and 148(8.1) and (8.2), the definition 
“small business property” in subsection 206(1), subparagraph 210(c)(ii) and sub- 
sections 248(22) and (23), “spouse” and “former spouse” of a particular indivi- 
dual include another individual of the opposite sex who is a party to a voidable 
or void marriage with the particular individual. 


Subsec. 252(3) amended to add the words “the definition “small business property” in 
subsection 206(1)” by 2000, c. 19, s. 69, applicable to 1998 et seq. 


Subsec. 252(3) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 140(2). applica- 
ble to 1991 et seg. Subsec. (3) formerly read: 


(3) For the purposes of paragraphs 56(1)(b) and (c), section 56.1. paragraphs 
60(b), (c) and (j), section 60.1, subsections 73(1) and 146(16). subparagraph 
146.3(2)(f)(iv), paragraph 146.3(14)(b), subsections 147.3(5) and (7) and 
148(8.1) and (8.2), subparagraph 210(c)(ii) and subsections 248(22) and (23), 
“spouse” and “former spouse” include a party to a voidable or void marriage, as 
the case may be. 


Subsec, 252(3) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 196, applicable after 
1989. Subsec. 252(3) formerly read: 


(3) For the purposes of paragraphs 56(1)(b) and (c), section 56.1. paragraphs 
60(b), (¢) and (j), section 60.1, subsections 73(1) and 146(16), subparagraph 
146.3(2)(f(iv), paragraph 146.3(14)(b), subsections 147.3(5) and (7) and 148(8) 
and subparagraph 210(c)(ii), “spouse” and “former spouse” include a party to a 
voidable or void marriage, as the case may be. 


Interpretation Bulletins: IT-305R4: Testamentary spouse trusts; IT-307R4: Spousal 
or common-law registered retirement savings plans: IT-325R2: Property transfers after 
separation, divorce and annulment. 


Registered Pension Plans Technical Manual: §1.38 (spouse). 


(4) [Repealed.] 


History: Subsec. 252(4) repealed by 2000, c. 12. subsec. 141(2), applicable to 2001 er 
seq., in force July 31, 2000: See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. Subsec. 252(4) formerly read: 


(4) ldem — In this Act, 


(a) words referring to a spouse at any time of a taxpayer include the person 
of the opposite sex who cohabits at that time with the taxpayer in a conjugal 
relationship and 


(i) has so cohabited with the taxpayer throughout a 12-month period 
ending before that time. or 


(ii) would be a parent of a child of whom the taxpayer would be a par- 
ent, if this Act were read without reference to paragraph (1)(e) and sub- 
paragraph (2)(a)(iii) 


and, for the purposes of this paragraph, where at any time the taxpayer and 
the person cohabit in a conjugal relationship, they shall, at any particular 
time after that time, be deemed to be cohabiting in a conjugal relationship 
unless they were not cohabiting at the particular time for a period of at least 
90 days that includes the particular time because of a breakdown of their 
conjugal relationship; 
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(b) references to marriage shall be read as if a conjugal relationship between 
2 individuals who are, because of paragraph (a), spouses of each other were 
a marriage; 
(c) provisions that apply to a person who is married apply to a person who 
is, because of paragraph (a), a spouse of a taxpayer: and 
(d) provisions that apply to a person who is unmarried do not apply to a 
person who is, because of paragraph (a), a spouse of a taxpayer. 
Subpara. 252(4)(a)(ii) amended by 1998, c. 19, s. 244, applicable after 1992. Subpara. 
252(4)(a)(ii) formerly read:. 
(ii) is a parent of a child of whom the taxpayer is a parent (otherwise than be- 
cause of the application of subparagraph (2)(a)(iii)) 
Subpara. 252(4)(a)(ii) substituted by 1994, c. 21, s. 112, applicable after 1992. That 
subpara. formerly read: 
(ii) is a parent of a child of whom the taxpayer is a parent 
Subsec. 252(4) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 140(3), applicable 
after 1992. 
Selected Cases [subsec. 252(4)]: Rosenberg v. Canada (A.-G.), [2000] 2 C.T.C. 
83 (Ont CA); rev’g [2000] 2 C.T.C. 78 (Ont Gen Div) (“Spouse” includes same sex). 
Registered Pension Plans Technical Manual: §1.38 (spouse). 
Definitions [s. 252]: “common-law partner” — 248(1); “former spouse” — 252(3); 
“person”, “taxpayer” — 248(1). 
Interpretation Bulletins [s. 252]: IT-419R2: Meaning of “arm’s length”. 
Forms [s. 252]: RC4108: Registered charities and the Income Tax Act [guide]. 


252.1 Union [as] employer — All the structural units of a trade 
union, including each local, branch, national and international unit, 
shall be deemed to be a single employer and a single entity for the 
purposes of the provisions of this Act and the regulations relating to 


(a) pension adjustments and past service pension adjustments for 
years after 1994; 


(b) the determination of whether a pension plan is, in a year after 
1994, a multi-employer plan or a specified multi-employer plan 
(within the meanings assigned by subsection 147.1(1)); 


(c) the determination of whether a contribution made under a 
plan or arrangement is a resident’s contribution (within the 
meaning assigned by subsection 207.6(5.1)); and 


(d) the deduction or withholding and the remittance of any 
amount as required by subsection 153(1) in respect of a contri- 
bution made after 1991 under a retirement compensation 
arrangement. 
Related Provisions: Reg. 6804(3) — Election by union re foreign pension plan. 
History: S. 252.1 added by 1994, c. 21, s. 113, applicable after October 8, 1986. 
Definitions [s. 252.1]: “amount” — 248(1): “multi-employer plan” — 147.1(1), Reg. 
8500(1), 8510(1); “past service pension adjustment” — 248(1), Reg. 8303(1); “pension 
adjustment” — 248(1), Reg. 8301(1); “retirement compensation arrangement” — 
248(1); “specified multi-employer plan” — 147.1(1), Reg. 8510(2), (3). 


253. Extended meaning of “carrying on business” [in Can- 
ada] — For the purposes of this Act, where in a taxation year a 
person who is a non-resident person or a trust to which Part XII.2 
applies 


(a) produces, grows, mines, creates, manufactures, fabricates, 
improves, packs, preserves or constructs, in whole or in part, 
anything in Canada whether or not the person exports that thing 
without selling it before exportation, 


(b) solicits orders or offers anything for sale in Canada through 
an agent or servant, whether the contract or transaction is to be 
completed inside or outside Canada or partly in and partly 
outside Canada, or 


Selected Cases [para. 253(b)]: Maya Forestales S.A. y. R.. [2005] 2 C.T.C. 2655 
(TCC) (Signing contracts in Canada held to be carrying on business in Canada). 


(c) disposes of 


(1) Canadian resource property, except where an amount in 
respect of the disposition is included under paragraph 
66.2(1)(a) or 66.4(1)(a), 


(1i) property (other than depreciable property) that is a timber 


Tesource property or an interest therein or option in respect 
thereof, or 
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(iii) property (other than capital property) that is real pro- 
perty situated in Canada, including an interest therein or op- 
tion in respect thereof, whether or not the property is in 
existence, 


Proposed Amendment — 253(c)(ii), (iii) 
_ (ii) property (other than depreciable property) that is a tim- 
ber resource property, an option in respect of a timber re- 
_ source property or an interest in, or for civil law a right in, 
__a timber resource property, or ee 
iii) property (other than capital property) that is real or im- 
_ movable property situated in Canada, including an option 
in respect of such property or an interest in, or for civil law 
-a real right in, such property, whether or not the property is 
in existence,  ### ..#.# #3 3737&7€7€&©CCL 
Application: The July 18, 2005 draft legislation (Part 3 — 
amend subparas. 253(c)(ii) and (iii) to read as above, to com 
Assent. _ : - 
Technical Notes: See under 12(4). 


,, 279, will 


the person shall be deemed, in respect of the activity or disposition, 
to have been carrying on business in Canada in the year. 


Related Provisions: 115.2 — Non-resident investment or pension fund deemed not 
to be carrying on business in Canada for certain purposes; 248(4) — Meaning of “inter- 
est in real property”; 248(4.1) — Real right in immovable property. 
History: S. 253 substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 197, applicable to 
1990 et seg. except that, with respect to dispositions occurring before February 21, 
1990 and dispositions occurring after February 20, 1990 pursuant to agreements in 
writing entered into before February 21, 1990, s. 253 shall be read without reference to 
para. (c) and the expression “in respect of the activity or disposition”. S. 253 formerly 
read: 
253. Where, in a taxation year, a non-resident person 
(a) produced, grew, mined, created, manufactured, fabricated, improved, 
packed, preserved or constructed, in whole or in part, anything in Canada 
whether or not the person exported that thing without selling it prior to ex- 
portation, or 
(b) solicited orders or offered anything for sale in Canada through an agent 


or servant whether the contract or transaction was to be completed inside or 
outside Canada or partly in and partly outside Canada, 


the person shall be deemed, for the purposes of this Act, to have been carrying 
on business in Canada in the year. 
Selected Cases [s. 253]: R. v. Gurd’s Products Co. Ltd... [1985] 2.G.T.€..85.€FGA); 
leave to appeal to SCC refused (1985), 64 N.R. 156 (note), (sub nom. Gurd’s Products 
Co. y. MNR) (Canadian subsidiary through which U.S. parent conducted business with 
Iraq was carrying on business in Canada and deemed resident); Sudden Valley Inc. v. 
R., [1976] C.T.C. 775 (FCA) (Canadian advertising of U.S. real estate was an invita- 
tion to treat, not an offer; no business carried on in Canada). 
Definitions [s. 253]: “amount”, “business” — 248(1); “Canada” — 255; “Canadian 
resource property” — 66(15), 248(1); “capital property” — 54, 248(1); “depreciable 
property” — 13(21), 248(1); “immovable” — Quebec Civil Code art. 900-907; “inter- 
est” — 248(4); “non-resident”, “person”, “property” — 248(1), “real right” — 
248(4.1); “servant” — 248(1)employment”; “taxation year” — 249; “timber resource 
property” — 13(21), 248(1). 
Interpretation Bulletins [s. 253]: IT-420R3: Non-residents — income earned in 
Canada. 


253.1 Investments in limited partnerships [deemed not 
carrying on business] — For the purposes of subparagraph 
108(2)(b)(ii), paragraphs 130.1(6)(b), 131(8)(b), 132(6)(b) and 
149(1)(0.2), the definition “private holding corporation” in subsec- 
tion 191(1) and regulations made for the purposes of paragraphs 
149(1)(0.3) and (0.4), where a trust or corporation holds an interest 
as a member of a partnership and, by operation of any law gov- 
erning the arrangement in respect of the partnership, the liability of 
the member as a member of the partnership is limited, the member 
shall not, solely because of its acquisition and holding of that inter- 
est, be considered to carry on any business. or other activity of the 
partnership. 


Proposed Amendment — 253.1 


Application: The July 18, 2005 draft legislation (Part’ 2— technical), s. 189, will 
amend s. 253.1 to replace “132(6)(b)” with 139(6)(b), 146.1(2.1)(c)” and “where a 
trust or corporation” with “if a trust of corporation”, applicable after 1997 except that, 


S. 254(a) 


for taxation years that end after December 16, 1999 and before 2003, s. 253.1 is to be 
read as follows: eC a 7 


253.1 For the purposes of subparagraph 108(2)(b)(ii), parageaphs 130.1(6)(b), 

131(8)(b), 132(6)(b), 146.1(2.1)(c) and 149(1)(0.2), the defin.tion “private hold- 
_ ing corporation” in subsection 191(1) and regulations made for the purposes of 
_ paragraphs 149(1)(0,3) and (0.4), if a trust or corporation is a member of a part- 
"nership and, by operation of any law governing the arrangement in respect of the 

partnership, the liability of the member as a member of the partnership is limited, 
the member is deemed Le Se 


(a) to undertake an investing of its funds because of its acquisition and hold- 


ing of its interest as a member of the partnership; and 

2) not to carry on any business or other activity of the partnership. 
Technical Notes: Section 253.1 applies for specified provisions of the Act and. 
Regulations where a trust or corporation holds an interest as a limited partner in a lim- 
ited partnership. It provides that the trust or corporation will not, solely because of its 
acquisition and holding of the limited partnership interest, be considered to carry on 
any business or other activity of the partnership. 
Section 253.1 is amended so that it also applies for the purpose of paragraph 
146.1(2.1)(c), which provides that the registration of a registered education savings 
plan (RESP) is revocable if a trust governed by the plan carries on a business. The 
amendment to section 253.1 ensures that the acquisition and holding of a limited part- 
nership interest by an RESP trust does not jeopardize the registered status of the plan, 
provided the interest is a qualified investment for the trust. 


Letter from Dept. of Finance, January 31, 2002: — 
Dear [xxx] _ — 


This is in reply to your fax of August 2, 2001 regarding an anomaly that arises in 
connection with limited partnership investments by registered education savings plans 
(RESPs). I regret the delay in reply. 


Paragraph 146.1(2.1)(c) of the Income Tax Act provides that the registration of an 


RESP is revocable if a trust governed by the plan begins carrying on a business. You 
nncerned that this rule effectively prevents RESP trusts from acquiring and hold- 


ing units of publicly listed limited partnerships. If an RESP trust were to acquire such a 


unit, the registration of the plan would be revocable because the trust would be consid- 


ered to be carrying on a business. | 


We agree that this result is unintended. We will recommend to the Minister of Finance 
that the Act be amended to ensure the acquisition and holding of a limited partnership 
unit by an RESP trust does not jeopardize the registered status of the plan, provided the 
unit is a qualified investment for the trust. We will recommend that the amendment 
apply as of the introduction of subsection 146.1(2.1). 
I trast this addresses your concerns and thank you for writing. 
Yours sincerely, SS 

Brian Emewein, Director, Tax Legislation Division, Tax Policy Branch 

¢.c.: Patricia Spice, Registered Plans Directorate, CCRA 
History: S. 253.1 added by 2001, c. 17, s. 193, applicable after 1992, except that for 


taxation years that end after December 16, 1999 and before 2003, the section shall be 
read as follows: 


253.1 For the purposes of subparagraph 108(2)(b)(ii), paragraphs 130.1(6)(b), 
131(8)(b), 132(6)(b) and 149(1)(0.2), the definition “private holding corpora- 
tion” in subsection 191(1) and regulations made for the purposes of paragraphs 
149(1)(0.3) and (0.4), where a trust or corporation is a member of a partnership 
and, by operation of any law governing the arrangement in respect of the partner- 
ship, the liability of the member as a member of the partnership is limited, the 
member is deemed 
(a) to undertake an investing of its funds because of its acquisition and hold- 
ing of its interest as a member of the partnership; and 
(b) not to carry on any business or other activity of the partnership. 
Definitions [s. 253.1]: “business” — 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “regulation” — 248(1); “trust” — 104(1), 248(1), (3). 


254. Contract under pension plan — Where a document has 
been issued or a contract has been entered into before July 31, 1997 
purporting to create, to establish, to extinguish or to be in substitu- 
tion for, a taxpayer’s right to an amount or amounts, immediately or 
in the future, out of or under a superannuation or pension fund or 
plan, 


(a) if the rights provided for in the document or contract are 
rights provided for by the superannuation or pension plan or are 
rights to a payment or payments out of the superannuation or 
pension fund, and the taxpayer acquired an interest under the 
document or in the contract before that day, any payment under 
the document or contract is deemed to be a payment out of or 
under the superannuation or pension fund or plan and the tax- 
payer is deemed not to have received, by the issuance of the 
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document or entering into the contract, an amount out of or 
under the superannuation or pension fund or plan; and 


(b) if the rights created or established by the document or con- 
tract are not rights provided for by the superannuation or pen- 
sion plan or a right to payments out of the superannuation or 
pension fund, an amount equal to the value of the rights created 
or established by the document or contract shall be deemed to 
have been received by the taxpayer out of or under the superan- 
nuation or pension fund or plan when the document was issued 
or the contract was entered into. 
Related Provisions: 60(j.2) — Transfer to spousal RRSP; 147.3(10) — Taxation of 
amount transferred; 147.4(2) — Amendment to RPP annuity contract; 147.4(3) — Sub- 
stitution of new RPP annuity contract; 147.4(4) — Conversion of pension rights before 
1997 to annuity contract commencing after age 69. 


History: The portion of s. 254 before para. (b) amended by 1998, c. 19, s. 245, appli- 
cable after July 30, 1997. The portion formerly read: 


254. For greater certainty it is hereby declared that, where a document has been 
issued or a contract entered into (either before, on or after September 15, 1953) 
purporting to create, to establish, to extinguish or to be in substitution for, a tax- 
payer's right to an amount or amounts, immediately or in the future, out of or 
under a superannuation or pension fund or plan, 


(a) if the rights provided for in the document or contract are rights provided 
for by the superannuation or pension plan or are rights to a payment or pay- 
ments out of the superannuation or pension fund, any payment under the 
document or contract is a payment out of or under the superannuation or 
pension fund or plan and the taxpayer shall be deemed not to have received, 
by the issuance of the document or entering into the contract, an amount out 
of or under the superannuation or pension fund or plan; and 

Definitions [s. 254]: “amount”, “taxpayer” — 248(1). 

Interpretation Bulletins: IT-499R: Superannuation or pension benefits. 

Information Circulars: 72-13R8: Employees’ pension plans; 74-1R5: Form 

T2037 — Notice of purchase of annuity with “plan” funds. 


Forms: T2037: Notice of purchase of annuity with “plan” funds. 


255. “Canada” — For the purposes of this Act, “Canada” is 
hereby declared to include and to have always included 


(a) the sea bed and subsoil of the submarine areas adjacent to the 
coasts of Canada in respect of which the Government of Canada 
or of a province grants a right, licence or privilege to explore 
for, drill for or take any minerals, petroleum, natural gas or any 
related hydrocarbons; and 


(b) the seas and airspace above the submarine areas referred to 
in paragraph (a) in respect of any activities carried on in connec- 
tion with the exploration for or exploitation of the minerals, pe- 
troleum, natural gas or hydrocarbons referred to in that 
paragraph. 
Related Provisions: 37(1.3) —SR&ED within 200 nautical miles offshore is 
deemed done in Canada; 127(9)qualified property” closing words — “Canada”? in- 
cludes prescribed offshore region for certain investment tax credit purposes; 
248(1)“corporation incorporated in Canada” — “Canada” includes areas before they 
were part of Canada; 250 — Extended meaning of “resident in Canada”: 253 — Ex- 
tended meaning of “carrying on business in Canada”: Income Tax Conventions Inter- 
pretation Act s. 5 — Meaning of “Canada” for treaty purposes; /nterpretation Act 
8(2.1), (2.2) — Application to exclusive economic zone and continental shelf; /nterpre- 
tation Act 35(1) —**Canada” includes internal waters and territorial seas; Canada-U.S, 
Tax Treaty:Art. I[[:1(a) — Meaning of “Canada” for treaty purposes. 


Definitions [s. 255]: “mineral” — 248(1): “province” — Interpretation Act 35(1). 
Interpretation Bulletins: IT-494: Hire of ships and aircraft from non-residents. 


256. (1) Associated corporations — For the purposes of this 
Act, one corporation is associated with another in a taxation year if, 
at any time in the year, 


(a) one of the corporations controlled, directly or indirectly in 
any manner whatever, the other; 


(b) both of the corporations were controlled, directly or indi- 
rectly in any manner whatever, by the same person or group of 
persons; 


(c) each of the corporations was controlled, directly or indirectly 
in any manner whatever, by a person and the person who so con- 
trolled one of the corporations was related to the person who so 
controlled the other, and either of those persons owned, in re- 
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spect of each corporation, not less than 25% of the issued shares 
of any class, other than a specified class, of the capital stock 


thereof; 


(d) one of the corporations was controlled, directly or indirectly 
in any manner whatever, by a person and that person was related 
to each member of a group of persons that so controlled the 
other corporation, and that person owned, in respect of the other 
corporation, not less than 25% of the issued shares of any class, 
other than a specified class, of the capital stock thereof; or 


(e) each of the corporations was controlled, directly or indirectly 
in any manner whatever, by a related group and each of the 
members of one of the related groups was related to all of the 
members of the other related group, and one or more persons 
who were members of both related groups, either alone or to- 
gether, owned, in respect of each corporation, not less than 25% 
of the issued shares of any class, other than a specified class of 
the capital stock thereof. 


Related Provisions: 18(2.2)-(2.4) — Associated corps share $1,000,000 base level 
deduction: 37(9.5) — Extended meaning of “associated” for SR&ED specified-em- 
ployee payment limitation; 125(2)-(4) — Associated corps share $200,000 income 
limit for small business deduction; 127(10.2)-(10.4) — Associated corps share 
$2,000,000 expenditure limit for investment tax credit; 127.1(2) — Associated corps 
share $200,000 taxable income limit to be qualifying corps for refundable investment 
tax credit; 128(1)(f) — Bankrupt corporation deemed not associated: 129(6) — Invest- 
ment income from associated corporation deemed active business income: 
157(1)(b)(i)(D)(1) — Later final payment of tax where associated corps’ taxable in- 
comes do not exceed $200,000; 191.1(2)-(4) — Associated corps share dividend al- 
lowance for Part VI.1 tax; 256(1.1) — “Specified class” defined; 256(1.2) — Control, 
ete.; 256(1.5)— Person deemed related to self; 256(5.1), (6.2) — Control in fact; 
256(6.1) — Simultaneous control by different persons. 


Selected Cases [subsec. 256(1)]: Timco Holdings Ltd. y. R., [2006] 1 C.T.C. 2479 
(TCC) (De facto control not established); L.D.G. 2000 Inc. y. R. (2002), [2004] 1 
CT.C. 2286 (TCC) (Corporation controlled in fact): Société.-Fonciére 
D’Investissement, [1996] 3 C.T.C. 2537 (TCC) (Notion of de facto control implicit in 
Statutory language); Holiday Luggage Mfg. Co. Inc. et al. v. R., MO Siiale Cal Cas 
(FCTD) (Non-resident not a “corporation” for purposes of provision); R. v. Fast, B.B., 
& Sons Distributors Ltd.,, [1986] 1 C.T.C. 299 (FCA) (Where only one member of 
related group owned shares of two corporations, related group, gua group, did not own 
shares of the corporations); Special Risks Holdings Inc. vy. R., [1986] 1 C.T.C. 201 
(FCA) (Corporation not dealing at arm’s length with another corporation was in de 


facto control of the latter); R. v. Imperial General Properties Ltd., [1985] 2 C.T.C. 299 


(SCC) (Shareholder with only 50% of voting rights had power to wind up company: 
held to control company); Rostal Sales Agency Ltd. v. R., [1983] C.T.C. 5 (FCTD) 
(Trust settlor without power to remove trustee had no control over shares owned by 
trust); Southside Car Market Ltd. et al. y. R., [1982] C.T.C. 214 (FCTD) (Corporation 
cannot be controlled by both “the same person” and by a “group of persons”); Entrepét 
Meétropolitain de Meubles Ltée vy. MNR. [1981] C.T.C. 425 (FCTD) (Where a group of 
shareholders holds enough shares to have right to control company, actual control need 
not be exercised for provision to apply); Imperial General Properties Ltd. v. R., [1981] 
C.T.C. 331 (FCTD): aff'd [1983] C.T.C. 27, (sub nom. R. y. Imperial General 
Properties Ltd.) (FCA): rev’d [1985] 2 C.T.C. 299, (sub nom. R. y. Imperial General 
Properties Ltd.) (SCC) (Two companies not associated where one held 50% of voting 
shares of the other while remaining shares held by group of other shareholders): 
Fawcett, H.A., & Son Ltd. y. R.. [1980] C.T.C. 293 (FCA) (Where father’s shares inher- 
ited two days before father’s fiscal year-end, companies controlled by son associated 
with those controlled by father in taxation year of father’s death); Regal Wholesale Ltd. 
v. R., [1977] C.T.C. 202 (FCA) (Beneficial ownership of shares transferred without 
registration of change); R. y. Alroy Industries Ltd., [1976] C.T.C. 388 (FCTD) (Compa- 
Mles associated where one held irrevocable option to buy all shares of other); Danalan 
Investments Ltd. vy. MNR, [1973] C.T.C. 251 (FCTD) (Three companies associated 
where majority of shares of each held by individual and his nominees); Allied Farm 
Equipment Ltd. v. MNR, [1972] C.T.C. 619 (FCA) (Non-resident company not a “cor- 
poration” for purposes of provision); MNR vy. Werner, Fritz, Ltd., [1972] C.T.C. 274 
(FCTD) (Shares deemed owned by a third party by virtue of an option to purchase 
shares continue to belong to potential vendor for purposes of associated corporations 
provisions until option exercised): International Iron & Metal Co. Ltd. v. MNR, [1972] 
C.T.C. 242 (SCC) (De jure control sufficient for purposes of associated companies); 
Madill, S., Ltd. v. MNR, [1972] C.T.C. 47 (FCTD) (De jure control by group of persons 
where shares held indirectly); MNR y. Consolidated Holding Co. Ltd., [1972] C.T.C. 18 
(SCC) (Companies associated where controlling shareholders held controlling shares of 
other gua executors and trustees); Oakfield Developments (Toronto) Ltd. v. MNR, 
[1971] C.T.C. 283 (SCC) (Forty-three companies associated where group owned 50% 
of shares of each corporation, resulting in group’s capacity to, inter alia, wind up com- 
panies; factors to consider): Angelo-B.C. Distributors Ltd. y. MNR, [1970] C.T.C. 138 
(Exch.) (Absent direct evidence to contrary, shares presumed held for benefit of nomi- 
nal mers); Donald Applicators Ltd. et al. v. MNR, [1969] C.T.C. 98 (Exch.); aff'd 
[1971] C.T.C. 402 (note) (SCC) (Company controlled by and associated with another 
which held all Class B shares of former; although the Class B shares carried no vote for 
directors, they entitled holder to change powers of directors): Vina-Rug (Canada) Ltd. 
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v. MNR, [1968] C.T.C. 1 (SCC) (Companies associated once any group of shareholders 
owns majority of shares of each). 

Interpretation Bulletins: IT-64R4: Corporations: association and control. 
Advance Tax Rulings: ATR-13: Corporations not associated. 


(1.1) Definition of “specified class” — For the purposes of 
subsection (1), “specified class” means a class of shares of the capi- 
tal stock of a corporation where, under the terms or conditions of 
the shares or any agreement in respect thereof, 


(a) the shares are not convertible or exchangeable; 
(b) the shares are non-voting; 


(c) the amount of each dividend payable on the shares is calcu- 
lated as a fixed amount or by reference to a fixed percentage of 
an amount equal to the fair market value of the consideration for 
which the shares were issued; 


(d) the annual rate of the dividend on the shares, expressed as a 
percentage of an amount equal to the fair market value of the 
consideration for which the shares were issued, cannot in any 
event exceed, 


(i) where the shares were issued before 1984, the rate of in- 
terest prescribed for the purposes of subsection 161(1) at the 
time the shares were issued, and 


(ii) where the shares were issued after 1983, the prescribed 
rate of interest at the time the shares were issued; and 


(e) the amount that any holder of the shares is entitled to receive 
on the redemption, cancellation or acquisition of the shares by 
the corporation or by any person with whom the corporation 
does not deal at arm’s length cannot exceed the total of an 
amount equal to the fair market value of the consideration for 
which the shares were issued and the amount of any unpaid divi- 
dends thereon. 

Related Provisions: 256(1.2) — Control, etc.; 256(1.5) — Person deemed related to 

self. 


History: Para. 256(1.1)(d) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
198(1), to substitute subparas. (i) and (ii) for “the prescribed rate of interest at the time 
the shares were issued”, applicable to 1989 et seq. 
Regulations: 4301(c) (prescribed rate of interest). 


Interpretation Bulletins: IT-64R4: Corporations: association and control. 


(1.2) Control, etc. — For the purposes of this subsection and sub- 
sections (1), (1.1) and (1.3) to (5), 

(a) a group of persons in respect of a corporation means any two 

or more persons each of whom owns shares of the capital stock 

of the corporation; 

(b) for greater certainty, 
(i) a corporation that is controlled by one or more members 
of a particular group of persons in respect of that corporation 
shall be considered to be controlled by that group of persons, 
and 
(ii) a corporation may be controlled by a person or a particu- 
lar group of persons notwithstanding that the corporation is 
also controlled or deemed to be controlled by another person 
or group of persons; 

(c) a corporation shall be deemed to be controlled by another 

corporation, a person or a group of persons at any time where 
(i) shares of the capital stock of the corporation having a fair 
market value of more than 50% of the fair market value of all 
the issued and outstanding shares of the capital stock of the 
corporation, or 
(ii) common shares of the capital stock of the corporation 
having a fair market value of more than 50% of the fair mar- 
ket value of all the issued and outstanding common shares of 
the capital stock of the corporation 

are owned at that time by the other corporation, the person or the 

group of persons, as the case may be; 

(d) where shares of the capital stock of a corporation are owned, 


or deemed by this subsection to be owned, at any time by an- 
other corporation (in this paragraph referred to as the “holding 
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corporation”), those shares shall be deemed to be owned at that 
time by any shareholder of the holding corporation in a propor- 
tion equal to the proportion of all those shares that 


(i) the fair market value of the shares of the capital stock of 
the holding corporation owned at that time by the 
shareholder 


is of 
(ii) the fair market value of all the issued shares of the capital 
stock of the holding corporation outstanding at that time; 


(e) where, at any time, shares of the capital stock of a corpora- 
tion are property of a partnership, or are deemed by this subsec- 
tion to be owned by the partnership, those shares shall be 
deemed to be owned at that time by each member of the partner- 
ship in a proportion equal to the proportion of all those shares 
that 


(i) the member’s share of the income or loss of the partner- 
ship for its fiscal period that includes that time 


is of 
(ii) the income or loss of the partnership for its fiscal period 
that includes that time 


and for this purpose, where the income and loss of the partner- 
ship for its fiscal period that includes that time are nil, that pro- 
portion shall be computed as if the partnership had had income 
for that period in the amount of $1,000,000; 


(f) where shares of the capital stock of a corporation are owned, 
or deemed by this subsection to be owned, at any time by a trust, 


(i) in the case of a testamentary trust under which one or 
more beneficiaries were entitled to receive all of the income 
of the trust that arose before the date of death of one or the 
last surviving of those beneficiaries (in this paragraph re- 
ferred to as the “distribution date”) and no other person 
could, before the distribution date, receive or otherwise ob- 
tain the use of any of the income or capital of the trust, 


(A) where any such beneficiary’s share of the income or 
capital therefrom depends on the exercise by any person 
of, or the failure by any person to exercise, any discre- 
tionary power, those shares shall be deemed to be owned 
at any time before the distribution date by the beneficiary, 
and 


(B) where clause (A) does not apply, those shares shall be 
deemed to be owned at any time before the distribution 
date by any such beneficiary in a proportion equal to the 
proportion of all those shares that the fair market value of 
the beneficial interest in the trust of the beneficiary is of 
the fair market value of the beneficial interests in the trust 
of all those beneficiaries, 


(ii) where a beneficiary’s share of the accumulating income 
or capital therefrom depends on the exercise by any person 
of, or the failure by any person to exercise, any discretionary 
power, those shares shall be deemed to be owned at that time 
by the beneficiary, except where subparagraph (i) applies and 
that time is before the distribution date, 


(iii) in any case where subparagraph (ii) does not apply, a 
beneficiary shall be deemed at that time to own the propor- 
tion of those shares that the fair market value of the benefi- 
cial interest in the trust of the beneficiary is of the fair market 
value of all beneficial interests in the trust, except where sub- 
paragraph (i) applies and that time is before the distribution 
date, and, 


(iv) in the case of a trust referred to in subsection 75(2), the 
person referred to in that subsection from whom property of 
the trust or property for which it was substituted was directly 
or indirectly received shall be deemed to own those shares at 
that time; and 


(g) in determining the fair market value of a share of the capital 
stock of a corporation, all issued and outstanding shares of the 


S. 256(1.2)(g) 


capital stock of the corporation shall be deemed to be non- 
voting. 
Related Provisions: 127(10.22), (10.23), 127.1(2.2), (2.3) —Non-application of 
256(1.2) to SR&ED credit in certain cases; 248(5) — Substituted property; 256(1.5) — 
Person deemed related to self; 256(1.6) — Exception; 256(6.1) — Simultaneous con- 
trol by different persons. 
Selected Cases [subsec. 256(1.2)]: Rosario Poirier Inc. y. R., [2002] 4 C.T.C. 
2346 (TCC) (Board resolution gave control in fact; small business deduction to be 
shared), 


Interpretation Bulletins: IT-64R4: Corporations: association and control. 


(1.3) Parent deemed to own shares — Where at any time 
shares of the capital stock of a corporation are owned by a child 
who is under 18 years of age, for the purpose of determining 
whether the corporation is associated at that time with any other 
corporation that is controlled, directly or indirectly in any manner 
whatever, by a parent of the child or by a group of persons of which 
the parent is a member, the shares shall be deemed to be owned at 
that time by the parent unless, having regard to all the circum- 
stances, it can reasonably be considered that the child manages the 
business and affairs of the corporation and does so without a signif- 
icant degree of influence by the parent. 


Related Provisions: 256(1.2) — Control, etc.; 256(1.5) — Person deemed related to 
self; 256(5.1), (6.2) — Control in fact. 


History: Subsec. 256(1.3) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 198(2), 
applicable retroactively to its introduction (see History note to subsec. (1.6)).. Subsec. 
(1.3) formerly read: 


(1.3) Where, at any time, shares of the capital stock of a corporation are owned 
by a child who is under 18 years of age, for the purposes of determining if the 
corporation is associated at that time with any ‘other corporation that is con- 
trolled, directly or indirectly in any manner whatever, by a parent of the child or 
by a group of persons of which the parent.is a member, those shares shall be 
deemed to be owned at that time by the parent or the group, as the case may be, 
unless, having regard to all the circumstances, it may reasonably be considered 
that the child manages the business and affairs of the corporation and does so 
without a significant degree of influence by the parent. 


Interpretation Bulletins: IT-64R4: Corporations: association and control. 


(1.4) Options and rights— For the purpose of determining 
whether a corporation is associated with another corporation with 
which it is not otherwise associated, where a person or any partner- 
ship in which the person has an interest has a right at any time 
under a contract, in equity or otherwise, either immediately or in the 
future and either absolutely or contingently, 


(a) to, or to acquire, shares of the capital stock of a corporation, 
or to control the voting rights of shares of the capital stock of a 
corporation, the person or partnership shall, except where the 
right is not exercisable at that time because the exercise thereof 
is contingent on the death, bankruptcy or permanent disability of 
an individual, be deemed to own the shares at that time, and the 
shares shall be deemed to be issued and outstanding at that time; 
or 


(b) to cause a corporation to redeem, acquire or cancel any 
shares of its capital stock owned by other shareholders of a cor- 
poration, the person or partnership shall, except where the right 
is not exercisable at that time because the exercise thereof is 
contingent on the death, bankruptcy or’ permanent disability of 
an individual, be deemed at that time to have the same position 
in relation to control of the corporation and ownership of shares 
of its capital stock as if the shares were redeemed, acquired or 
cancelled by the corporation. 


Related Provisions: 256(1.2) — Control, etc.; 256( 1.5) — Person deemed related to 
self; 256(1.6) — Exception; 256(5.1) — Control in fact. 


History: Subsec. 256(1.4) amended by 1994, c. 7, Sch. IE (1991, c. 49), subsec. 198(2), 
applicable retroactively to its introduction (see History note to subsec. (1.6)). Subsec. 
(1.4) formerly read: : 


(1.4) For the purposes of determining if a corporation is associated at any time 
with any other corporation that is controlled, directly or indirectly in any manner 
whatever, by a person, or by a group of persons of which the person is a mem- 
ber, where the person, or any partnership in which the person has, an interest, has 
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a right at any time under contract, in equity or otherwise, either immediately or 

in the future and either absolutely or contingently, 
(a) to, or to acquire, shares of the capital stock of the corporation, or to con- 
trol the voting rights of shares of the capital stock of the corporation, the 
person or partnership shall, except where the contract provides that the right 
is not exercisable until the death, bankruptcy or permanent disability of an 
individual designated therein, be deemed to own the shares at that time and 
the shares shall be deemed to be issued and outstanding at that time; or 


(b) to cause the corporation to redeem, acquire or cancel any shares of its 
capital stock owned by other shareholders of the corporation, the person or 
partnership shall, except where the contract provides that the right is not 
exercisable until the death, bankruptcy or permanent disability of an indivi- 
dual designated therein, be deemed at that time to have had the same posi- 
tion in relation to control of the corporation and ownership of shares of its 
capital stock as if the shares were redeemed, acquired or cancelled by the 
corporation. 


Interpretation Bulletins: IT-64R4: Corporations: association and control. 


(1.5) Person related to himself, herself or itself — For the 
purposes of subsections (1) to (1.4) and (1.6) to (5), where a person 
owns shares in two or more corporations, the person shall as share- 
holder of one of the corporations be deemed to be related to him- 
self, herself or itself as shareholder of each of the other 
corporations. 

Related Provisions: 256(1.2) — Control, etc. 

Interpretation Bulletins: IT-64R4: Corporations: association and control. 


(1.6) Exception — For the purposes of subsection (1.2) and not- 
withstanding subsection (1.4), any share that is 


(a) described in paragraph (e) of the definition “term preferred 
share” in subsection 248(1) during the applicable time referred 
to in that paragraph, or 

(b) a share of a specified class within the meaning of subsection 
(1.1) 


shall be deemed not to have been issued and outstanding and not to 
be owned by any shareholder and an amount equal to the greater of 
the paid-up capital of the share and the amount, if any, that any 
holder of the share is entitled to receive on the redemption, cancel- 
lation or acquisition of the share by the corporation shall be deemed 
to be a liability of the corporation. 


Related Provisions: 256(1.2) — Control, etc.: 256(1.5) — Person deemed related to 
self. 


(2) Corporations associated through a third corpora- 
tion — Where two corporations 


(a) would, but for this subsection, not be associated with each 
other at any time, and 


(b) are associated, or are deemed by this subsection to be associ- 
ated, with the same corporation (in this subsection referred to as 
the “third corporation”) at that time, 


they shall, for the purposes of this Act, be deemed to be associated 
with each other at that time, except that, for the purposes of section 
125, where the third corporation is not a Canadian-controlled pri- 
vate corporation at that time or elects, in prescribed form, for its 
taxation year that includes that time not to be associated with either 
of the other two corporations, the third corporation shall be deemed 
not to be associated with either of the other two corporations in that 
taxation year and its business limit for that taxation year shall be 
deemed to be nil. 


Related Provisions: 256(1.2) — Control, ete.; 256(1.5) — Person deemed related to 
self, 


Selected Cases [Subsec. 256(2)]: Allied Farm Equipment Ltd. v. MNR, [1972] 


C.T.C. 619 (FCA) (Corporation not taxable under Part I not a “corporation” for pur- 
poses of provision). 


Interpretation Bulletins: IT-64R4: Corporations: association and control: IT-243R4: 
Dividend refund to private corporations. 


Advance Tax Rulings: ATR-13: Corporations not associated. 
Forms: T2 SCH 28: Election not to be an associated corporation. 
(2.1), Anti-avoidance — For the purposes of this Act, where, in 


the case of two or more corporations, it. may reasonably be consid- 
ered that one of the main reasons for the separate existence of those 
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corporations in a taxation year is to reduce the amount of taxes that 
would otherwise be payable under this Act or to increase the 
amount of refundable investment tax credit under section 127.1, the 
two or more corporations shall be deemed to be associated with 
each other in the year. 


Selected Cases [subsec. 256(2.1)]: L/P Sales Agency Inc. v. R., [2004] 2 C.T.C. 
2278 (TCC) (Even if professional advisors aware of tax advantages, possible that pur- 
pose of separate existence was not to reduce taxes); Hughes Homes Inc. v. R., [1998] 1 
C.T.C. 2367 (TCC) (Asset protection and wife’s separate business interests were main 
reasons for separate existence; no deemed association). 


Interpretation Bulletins: IT-64R4: Corporations: association and control. 


Advance Tax Rulings: ATR-13: Corporations not associated. 


(3) Saving provision — Where one corporation (in this subsec- 
tion referred to as the “controlled corporation”) would, but for this 
subsection, be associated with another corporation in a taxation year 
by reason of being controlled, directly or indirectly in any manner 
whatever, by the other corporation or by reason of both of the cor- 
porations being controlled, directly or indirectly in any manner 
whatever, by the same person at a particular time in the year (which 
corporation or person so controlling the controlled corporation is in 
this subsection referred to as the “controller’’) and it is established 
to the satisfaction of the Minister that 


(a) there was in effect at the particular time an agreement or ar- 
rangement enforceable according to the terms thereof, under 
which, on the satisfaction of a condition or the happening of an 
event that it is reasonable to expect will be satisfied or happen, 
the controlled corporation will 


(i) cease to be controlled, directly or indirectly in any manner 
whatever, by the controller, and 


(ii) be or become controlled, directly or indirectly in any 
manner whatever, by a person or group of persons, with 
whom or with each of the members of which, as the case 
may be, the controller was at the particular time dealing at 
arm’s length, and 


(b) the purpose for which the controlled corporation was at the 
particular time so controlled was the safeguarding of rights or 
interests of the controller in respect of 


(i) any indebtedness owing to the controller the whole or any 
part of the principal amount of which was outstanding at the 
particular time, or 


(ii) any shares of the capital stock of the controlled corpora- 
tion that were owned by the controller at the particular time 
and that were, under the agreement or arrangement, to be re- 
deemed by the controlled corporation or purchased by the 
person or group of persons referred to in subparagraph (a)(i1), 


the controlled corporation and the other corporation with which it 
would otherwise be so associated in the year shall be deemed, for 
the purpose of this Act, not to be associated with each other in the 
year. 

Related Provisions: 256(1.2) — Control, etc.; 256(1.5) — Person deemed related to 
self; 256(5.1), (6.2) — Controlled directly or indirectly; 256(6.1) — Simultaneous con- 
trol by different persons. 

Selected Cases [subsec. 256(3)]: MNR v. Werner, Fritz, Ltd., [1972] C.T.C. 274 
(FCTD) (Shares deemed owned by third party by virtue of option to purchase shares 
continue to belong to potential vendor for purposes of associated corporations provi- 
sions until option exercised). 


Interpretation Bulletins: IT-64R4: Corporations: association and control. 


(4) Saving provision — Where one corporation would, but for 
this subsection, be associated with another corporation in a taxation 
year by reason of both of the corporations being controlled by the 
same executor, liquidator of a succession or trustee and it is estab- 
lished to the satisfaction of the Minister 


(a) that the executor, liquidator or trustee did not acquire control 
of the corporations as a result of one or more estates or trusts 
created by the same individual or two or more individuals not 
dealing with each other at arm’s length, and 


S. 256(6) 


(b) that the estate or trust under which the executor, liquidator or 
trustee acquired control of each of the corporations arose only 
on the death of the individual creating the estate or trust, 


the two corporations are deemed, for the purposes of this Act, not to 
be associated with each other in the year. 


Related Provisions: 256(1.2) — Control, etc.; 256(1.5) — Person deemed related to 
self; 256(6.1) — Simultaneous control by different persons. 


History: Subsec, 256(4) amended by 2001, c. 17, s. 231, in force June 14, 2001. Sub- 
sec. 256(4) formerly read: 


(4) Where one corporation would, but for this subsection, be associated with an- 
other corporation in a taxation year by reason of both of the corporations being 
controlled by the same trustee or executor and it is established to the satisfaction 
of the Minister 


(a) that the trustee or executor did not acquire control of the corporations as 
a result of one or more trusts or estates created by the same individual or two 
or more individuals not dealing with each other at arm’s length, and 


(b) that the trust or estate under which the trustee or executor acquired con- 
trol of each of the corporations arose only on the death of the individual 
creating the trust or estate, 


the two corporations shall be deemed, for the purposes of this Act, not to be 
associated with each other in the year. 


Interpretation Bulletins: IT-64R4: Corporations: association and control. 


(5) ldem — Where one corporation would, but for this subsection, 
be associated with another corporation in a taxation year, by reason 
only that the other corporation is a trustee under a trust pursuant to 
which the corporation is controlled, the two corporations shall be 
deemed, for the purposes of this Act, not to be associated with each 
other in the year unless, at any time in the year, a settlor of the trust 
controlled or is a member of a related group that controlled the 
other corporation that is the trustee under the trust. 


Related Provisions: 256(1.2) — Control, etc.; 256(1.5) — Person deemed related to 
self; 256(6.1) — Simultaneous control by different persons. 


Interpretation Bulletins: IT-64R4: Corporations: association and control. 


(5.1) Control in fact — For the purposes of this Act, where the 
expression “controlled, directly or indirectly in any manner 
whatever,” is used, a corporation shall be considered to be so con- 
trolled by another corporation, person or group of persons (in this 
subsection referred to as the “controller”) at any time where, at that 
time, the controller has any direct or indirect influence that, if exer- 
cised, would result in control in fact of the corporation, except that, 
where the corporation and the controller are dealing with each other 
at arm’s length and the influence is derived from a franchise, li- 
cence, lease, distribution, supply or management agreement or other 
similar agreement or arrangement, the main purpose of which is to 
govern the relationship between the corporation and the controller 
regarding the manner in which a business carried on by the corpora- 
tion is to be conducted, the corporation shall not be considered to be 
controlled, directly or indirectly in any manner whatever, by the 
controller by reason only of that agreement or arrangement. 
Related Provisions: 256(6) — Idem; 256(6.2) — Simultaneous control — applica- 
tion of 256(6.1). 

Selected Cases [subsec. 256(5.1)]: Lenester Sales Ltd. v. R., [2004] 4 C.T.C. 15 
(FCA); aff’g [2003] 4 C.T.C. 2772 (TCC) (Control of franchiser did not amount to 
control in fact); L.D.G. 2000 Inc. v. R. (2002), [2004] 1 C.T.C. 2286 (TCC) (Corpora- 
tion controlled in fact); Rosario Poirier Inc. v. R., [2002] 4 C.T.C. 2346 (TCC) (Board 
resolution gave control in fact; small business deduction to be shared); Mimetix 
Pharmaceuticals Inc. y. R., [2002] 1 C.T.C. 2188 (TCC); aff’d [2003] 3 C.T.C. 72 
(FCA) (De facto control exercised by non-resident shareholder precluded company 
from being CCPC); HSC Research Development Corp. v. Canada, (995fel CMG. 
2283 (TCC) (1988 amendments changed law to include concept of de facto control). 
Interpretation Bulletins: IT-64R4: Corporations: association and control; IT-236R4: 
Reserves — disposition of capital property (archived); IT-313R2: Eligible capital pro- 
perty —rules where a taxpayer has ceased carrying on a business or has died; IT- 
291R2: Transfer of property to a corporation under subsection 85(1); IT-458R2: Cana- 
dian-controlled private corporation. 

|.T. Technical News: 25 (Silicon Graphics case); 32 (control in fact: impact of recent 
jurisprudence). 


(6) Idem — For the purposes of this Act, where a corporation (in 
this subsection referred to as the “controlled corporation”) would, 
but for this subsection, be regarded as having been controlled or 
controlled, directly or indirectly in any manner whatever, by a per- 
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History: Subsec. 256(6.2) added by 2001, c. 17, s. 194, applicable to taxation years 


ip (in thi i fe to as the “controller” 
son or partnership (in this subsection referred ) ee nent a 


at a particular time and it is established that 
(7) Acquiring control — For the purposes of subsections 10(10), 
13(21.2) and (24), 14(12) and 18(15), sections 18.1 and 37, subsec- 
tion 40(3.4), the definition “superficial loss” in section 54, section 
55, subsections 66(11), (11.4) and (11.5), 66.5(3) and 66.7(10) and 
(11), section 80, paragraph 80.04(4)(h), subsections 85(1.2), 88(1.1) 
and (1.2) and 110.1(1.2), sections 111 and 127, subsection 249(4) 
and this subsection, 


(a) control of a particular corporation shall be deemed not to 
have been acquired solely because of 


(i) the acquisition at any time of shares of any corporation by 


(a) there was in effect at the particular time an agreement or ar- 
rangement enforceable according to the terms thereof, under 
which, on the satisfaction of a condition or the happening of an 
event that it is reasonable to expect will be satisfied or happen, 
the controlled corporation will 


(i) cease to be controlled, or controlled, directly or indirectly 
in any manner whatever, as the case may be, by the control- 
ler, and 


(ii) be or become controlled, or controlled, directly or indi- 
rectly in any manner whatever, as the case may be, by a per- 


son or group of persons, with whom or with each of the (A) a particular person who acquired the shares from a 

members of which, as the case may be, the controller was at person to whom the particular person was related (other- 

the particular time dealing at arm’s length, and wise than because of a right referred to in paragraph 
(b) the purpose for which the controlled corporation was at the 25165 \(b)) immediately before that time, 
particular time so controlled, or controlled, directly or indirectly (B) a particular person who was related to the particular 
in any manner whatever, as the case may be, was the safeguard- corporation (otherwise than because of a right referred to 
ing of rights or interests of the controller in respect of in paragraph 251(5)(b)) immediately before that time, 

(i) any indebtedness owing to the controller the whole or any (C) an estate that acquired the shares because of the death 

part of the principal amount of which was outstanding at the of a person, or 

particular time, or (D) a particular person who acquired the shares from an 

(i1) any shares of the capital stock of the controlled corpora- estate that arose on the death of another person to whom 

tion that were owned by the controller at the particular time the particular person was related, or 

and that were, under the agreement or arrangement, to be re- | Proposed Addition — 256(7: iE 

deemed by the controlled corporation or purchased by the P (7) i n ys 


0 h aNGi _ (E) a corporation on a distribution (within | 
person or group of persons referred to in subparagraph (a)(ii), assigned by subsection 55(1)) by a specified corporation 


the controlled corporation is deemed not to have been controlled by (within the meaning assigned by that subsection) if a 


the controller at the particular time. 


dividend, to which subsection 55(2) does not ; ly 
Related Provisions: 256(5.1), (6.2) — Controlled directly or indirectly; 256(6.1) — - cause of paragraph 55(3)(b), is received i in the course c 
Simultaneous copiol byditicrent persons, the reorganization in which the distribution occurs, 
History: The closing words of subsec. 256(6) amended by 1998, c. 19, subsec. 246(1), Neale ation: The July 18, 2005 draft legislation (Part a. cnc. See . 
applicable to taxation years that begin after 1988. The closing words formerly read: 190(2), will add cl. 256(7)(a)\in(B), aS to seat ions shares hat occur 
the controlled corporation shall be deemed, for the purposes of that provision, after 2000. : 
not to have been controlled by the controller at the particular time. Technical Notes: Paragraph 256(7)(a) describes she. circumstances where cane 
Interpretation Bulletins: IT-64R4: Corporations: association and control; IT-458R2; | f 4 corporation (or a corporation controlled by the corporation) is considered not to 
Canadian-controlled private corporation. have been acquired for the purposes of certain rovisions of the ph. 


is amended in two ways. 


(6.1) Simultaneous control — For the purposes of this Act and | Firsi, subparagraph 256(7)(a)(i) is amended efecfive Wak respect to the adbisition 
for greater certainty, of shares after 2000 to add clause (E) which precludes an acquisition of control of a 


(a) where a corporation (in this paragraph referred to as the 
“subsidiary”) would be controlled by another corporation (in this 
paragraph referred to as the “parent”) if the parent were not con- 
trolled by any person or group of persons, the subsidiary is con- 
trolled by 


(i) the parent, and 


(ii) any person or group of persons by whom the parent is 
controlled; and 


(b) where a corporation (in this paragraph referred to as the 
“subject corporation”) would be controlled by a group of per- 
sons (in this paragraph referred to as the “first-tier group”) if no 
corporation that is a member of the first-tier group were con- 
trolled by any person or group of persons, the subject corpora- 
tion is controlled by 


(i) the first-tier group, and 


(ii) any group of one or more persons comprised of, in re- 
spect of every member of the first-tier group, either the mem- 
ber, or a person or group of persons by whom the member is 
controlled. 

Related Provisions: 256(6.2) — Application to 256(5.1). 


History: Subsec. 256(6.1) added by 2001, c. 17, s. 194, applicable to taxation years 
that begin after November 1999. 


(6.2) Application to control in fact — In its application to sub- 
section (5.1), subsection (6.1) shall be read as if the references in 
subsection (6.1) to “controlled” were references to “controlled, di- 
rectly or indirectly in any manner whatever,” 


Example: 


there is no acquisition of control of 


corporation on a distribution (within the meaning assigned by subsection 55(1)) by a 
specified corporation (within the meaning assigned by that subsection) if a dividend 
is received in the course of a spin-off distribution in which no portion of the dividend _ 
is treated as a capital gain by the anti-avoidance rule in subsection $5(2) because of _ 
the application of the enrepucs for certain npn uneler pneae 55(3)(b). 


Facts: 


Subeo. i the course. of a Uistinaicn (as ese De by some n 551 )s Pube _ 
distributes the Subco shares to Newco, which is established in the cou se of the 
Car pan gon ie be Woe 9 the distribution, The same sharehs 


_ NO person or pron a persons that yee Pubco and Newco, an acquisition of 
control of Subco would occur upon Newco’ S acquisition o, ubco shares on 
the distribution despite the fact ie same shareholder S own | ee and Newe 


Application: 


_ An this example, new clause 256( 1 a)i)(E) provides that there is n 
__ of control of Subco by Newco if Pubco’s distribution of its Subco shares to 
Newco is a distribution to which the anti-avoidance rule in subsection 55(2 ) do 
not apply because the distribution Ce with the Bae in naa 
55(3)(b). / 
Second, new subparagraph 256(7)ayii), mice applies to the. acquisition - da. 
after 2000, provides that, where there is an acquisition of any shares of a corporation, 
corporation by. a related group of persons if — 
each member of each group of persons that controls the opens was elated to 
the porporation an before the ee 7 control. : 
Example: — 


Facts: 


_ Corporation X has issued 100 common shares with i vote per share. There are 
no other issued shares. Mr. X owns 51% of Corporation X’s issued shares. Ms. 
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D who is the daughter of Mr. X owns 49% of the common shares issued by Cor- 
poration X. Mr. X has de jure control of Corporation s  .. 

Mr. X disposes of 10 shares of Corporation X to Mr. Z, an arm’s length person. 
Consequently, Mr. X no longer has de jure control, and a group of persons ac- 


related group of persons that otherwise acquires . . 
‘on X upon the disposition of shares by Mr. X, new subpara - 
deems no acquisition of control if no other group of persons — 


sons that also acquir 

D; Mr. X and Mr. Z; Ms. D and Mr. Z; or Mr. X, Ms. D and 

group of persons that acquires control of Corporatio. 

subparagraph 256(7)(a)(iti) applies only if, in this exa 

_ form a group of persons that control Corporation X ¢ 

__ group of persons (which includes Mr. Z) that acquires 

Letter from Dept. of Finance, July 3, 2001: 
Dee _ — 


This is in reply to your firm’s letters of Decemb 
February 5, 9 and 23, 2001, and telephone conversati: 
sion regarding the application of section 55 of the /n 
proposed Canadian public corporation spin-off. — 


You have expressed the concern that the mechanics of a 
under paragraph 55(3)(b) of the Act should not, by and of themselves 
acquisition of control on a “no types of property” Canadian public corporation spin- 
off. As well, you are concerned that certain shares referred to below should not be _ 
considered to be taxable Canadian property for the purposes of the Act. I propose to _ 
address each matter sey | ee  . — 


Acquisition of ¢ _  - 
‘Canadian public corporation (“Pubco” 
orporation (“Subco”) to a newly created pu 
tand that, pursuant to a Plan of Arrangement, 
xchange their common shares for common shares 
ubco shareholders will transfer to Newco, in exchan 
lewco, their special Pubco shares, which have a total value _ 
subco shares owned by Pubco. Pubco will transfer all of its 
-weo. There will be 


Under paragrap 
spin-off the s 
corporation (“Ne 
shareholders of 

“special” shares < 
for common shares of } 
equal to the value of the. 
Subco shares to Newco in consideration for preferred shares « 
a cross repurchase of the special Pubco shares held by 
ferred shares held by Pubco. Pubco will be a “specifi 
meaning of subsection 55(1) of the Act in relation to 
Subco. —  =—s—s 
Your concern is that Newco will acquire control of S 
Subco shares from Pubco, with the result that the a 

rules under the Act will apply to Subco after its ac 
We agree there should not be an acquisition of control 
Act should not apply to the acquisition of the Subco sk 


Taxable Canadian Property : ; Cs.) 
As well, because of subparagraph 115())(b)Gv) of the Act, the special shares of _ 
Pubco that will be acquired by a non-resident shareholder of Pubco pursuant to a _ 
Plan of Arrangement will be considered to be taxable Canadian property for the pur- 
poses of the Act. Under the provisions of sections 85 and 85.1 of the Act, the taxable 
Canadian property status of the special shares issued by Pubco will cause the Newco 
shares acquired by the non-resident in exchange for the non-resident’s special shares 
of Pubco to be taxable Canadian property of the non-resident even though the Newco 
shares will be listed on a prescribed stock exchange. As well, the special shares of 
Pubco will not be excluded property for the purpose of subsection 116(3) of the Act 
because the definition “excluded property” in subsection 116(6) applies in the case of 
shares of the capital stock of a corporation only if the shares are listed on a pre- 
scribed stock exchange. — 


In these circumstances, we agree that the Newco shares should not be considered to 
be taxable Canadian property by reason only of a deeming rule that applies on the 
exchange of the special shares for the Newco shares (i.e., because subparagraph 
115(1)(b)(iv) applied before the exchange to the special shares of Newco). Conse- » 


quently, we will recommend to the Minister of Finance that the Act be amended 


S. 256(7)(b)(iii)(A) 


[now 55(6) —ed.] to ensure that the above-mentioned special shares of Pubco held 
by a hon-resident shareholder will not be considered to be taxable Canadian property 
of the non-resident in these circumstances for the purposes of the Act. We will rec- 
ommend that such an amendment be effective for such special shares issued by a 
public corporation after April 26, 1995 where the shares are issued by the corporation _ 


endation is acted upon, we anticipate that such an amendm« 


nt 
Netechuical bil _. 


_ Director, Tax Legislation Division, Tax Policy Branch 

(ii) the redemption or cancellation at any particular time of, 
or a change at any particular time in the rights, privileges, 
restrictions or conditions attaching to, shares of the particular 
corporation or of a corporation controlling the particular cor- 
poration, where each person and each member of each group 
of persons that controls the particular corporation immedi- 
ately after the particular time was related (otherwise than be- 
cause of a right referred to in paragraph 251(5)(b)) to the 
corporation 


(A) immediately before the particular time, or 


(B) immediately before the death of a person, where the 
shares were held immediately before the particular time 
by an estate that acquired the shares because of the per- 
son’s death; 


Proposed Addition — 256(7)(a)(iii) 
cquisition at any time of shares of th 
Gon if 4 — . 
the acquisition of those shares would otherv 
ult in the acquisition of control of the particular corpo-_ 
ration at that time by a related group of persons, and 
(B) each member of each group of persons that controls 
___ the particular corporation at that time was related (other- 
wise than because of a right referred to in paragraph 
- 251(5)(b)) to the particular corporation immediately 


-__ before that time 
Application: The July 18, 2005 
190(3), will add subpara. 256(7 
after 2000 sis 

Technical Notes: See under 256(7)(a)( 


(Part 2 — technical), subsec. 
isitions of shares that occur 


(b) where at any time 2 or more corporations (each of which is 
referred to in this paragraph as a “predecessor corporation”) 
have amalgamated to form one corporate entity (in this para- 
graph referred to as the “new corporation”), 


(i) control of a corporation is deemed not to have been ac- 
quired by any person or group of persons solely because of 
the amalgamation unless it is deemed by subparagraph (ii) or 
(iii) to have been so acquired, 


(ii) a person or group of persons that controls the new corpo- 
ration immediately after the amalgamation and did not con- 
trol a predecessor corporation immediately before the amal- 
gamation is deemed to have acquired immediately before the 
amalgamation control of the predecessor corporation and of 
each corporation it controlled immediately before the amal- 
gamation (unless the person or group of persons would not 
have acquired control of the predecessor corporation if the 
person or group of persons had acquired all the shares of the 
predecessor corporation immediately before the amalgama- 
tion), and 


(iii) control of a predecessor corporation and of each corpo- 
ration it controlled immediately before the amalgamation is 
deemed to have been acquired immediately before the amal- 
gamation by a person or group of persons 


(A) unless the predecessor corporation was related (other- 
wise than because of a right referred to in paragraph 
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251(5)(b)) immediately before the amalgamation to each 
other predecessor corporation, 


(B) unless, if one person had immediately after the amal- 
gamation acquired all the shares of the new corporation’s 
capital stock that the shareholders of the predecessor cor- 
poration, or of another predecessor corporation that con- 
trolled the predecessor corporation, acquired on the amal- 
gamation in consideration for their shares of the 
predecessor corporation or of the other predecessor cor- 
poration, as the case may be, the person would have ac- 
quired control of the new corporation as a result of the 
acquisition of those shares, or 


(C) unless this subparagraph would, but for this clause, 
deem control of each predecessor corporation to have 
been acquired on the amalgamation where the amalgama- 
tion is an amalgamation of 


(1) two corporations, or 


(II) two corporations (in this subclause referred to as 
the “parents”) and one or more other corporations 
(each of which is in this subclause referred to as a 
“subsidiary’’) that would, if all the shares of each sub- 
sidiary’s capital stock that were held immediately 
before the amalgamation by the parents had been held 
by one person, have been controlled by that person; 


(c) subject to paragraph (a), where 2 or more persons (in this 
paragraph referred to as the “transferors”) dispose of shares of 
the capital stock of a particular corporation in exchange for 
shares of the capital stock of another corporation (in this para- 
graph referred to as the “acquiring corporation’’), control of the 
acquiring corporation and of each corporation controlled by it 
immediately before the exchange is deemed to have been ac- 
quired at the time of the exchange by a person or group of per- 
sons unless 


(i) the particular corporation and the acquiring corporation 
were related (otherwise than because of a right referred to in 
paragraph 251(5)(b)) to each other immediately before the 
exchange, or 


(ii) if all the shares of the acquiring corporation’s capital 
stock that were acquired by the transferors on the exchange 
were acquired at the time of the exchange by one person, the 
person would not control the acquiring corporation; 


(d) where at any time shares of the capital stock of a particular 
corporation are disposed of to another corporation (in this para- 
graph referred to as the “acquiring corporation’’) for considera- 
tion that includes shares of the acquiring corporation’s capital 
stock and, immediately after that time, the acquiring corporation 
and the particular corporation are controlled by a person or 
group of persons who 


(1) controlled the particular corporation immediately before 
that time, and 


(11) did not, as part of the series of transactions or events that 
includes the disposition, cease to control the acquiring 
corporation, 


control of the particular corporation and of each corporation 
controlled by it immediately before that time is deemed not to 
have been acquired by the acquiring corporation solely because 
of the disposition; and 


(¢) where at any time all the shares of the capital stock of a par- 
ticular corporation are disposed of to another corporation (in this 
paragraph referred to as the “acquiring corporation”) for consid- 
eration that consists solely of shares of the acquiring corpora- 
tion’s capital stock and, immediately after that time, 


(i) the acquiring corporation is not controlled by any person 
or group of persons, and 


(ii) the fair market value of the shares of the capital stock of 
the particular corporation is not less than 95% of the fair 
market value of all the assets of the acquiring corporation, 


Income Tax Act 


control of the particular corporation and of each corporation 
controlled by it immediately before that time is deemed not to 
have been acquired by the acquiring corporation solely because 


ditions include a requirement that, immediately after the disposition, th 


of the disposition. 


rea Amend : 


eopadersaon that consists i 
ae s Rees —— ae Le 


compraion pene an 
of a specified 


class, iil the ‘esi assi 
ae By 


©) ) the fait market value x oe shares of the particular 
Sie s a aes het a are ites = the acquir- — 


fon occurs as part ofa ae of arrangeme eee 
pletion, results in 


(A) the acquiring corporation (or 

is formed on an amalgamation of the acquiring corpora- 
tion and a subsidiary wholly-owned corporation of the 
acquiring corporation) owning all the shares of each © 
class of the particular corporation’s capital stock (deter-_ 
mined without reference to shares of a specified class, — 
within the meaning assigned by paragraph 88(1)(c.8)), 


(8) the acquiring corporation (or the new corporation) 
not being controlled by any person or group of persons, — 
and — | 


(C) the fair market value of the shares of the particular 
corporation’s capital stock that are owned by the acquir- 
ing corporation (or the new corporation) being not less : 
than 95% of the fair market value of all of the assets of — 
the acquiring corporation (or the new corporation). 
Application: The July 18. 2005 draft legislation (Part 2 — technical), subsec. 


190(4), will amend para. 256(7)(e) to read as above, applicable i in respect of ener: 
acquired after 1999. 


Technical Notes: Paragraph 256(7)(e) provides that, where certain conditions are : 

Satisfied, control of a particular corporation will be considered not to have been ac- _ 
quired solely because of a disposition of all of the shares of the particular ‘corporation _ 
for consideration consisting solely of shares of the acquiring corporation, These con- 

quiring 
corporation is not controlled by a person or group of persons and that the fair market 
value of the shares of the particular corporation is not less than 95% of the fair mar- 
ket value of all of the assets of the acquiring corporation. _ 


Paragraph 256(7)(e) is amended, for shares acquired after 1999, to ensure that it ap- 
plies on the acquisition of any shares of the capital stock of the particular corporation 
by the acquiring corporation if, immediately after the acquisition, the acquiring cor- _ 
poration owns all of the shares of the capital stock of the particular corporation (other 
than shares of a specified class) and the 95% test is met. This provision is also’ 
amended to deem control not to be acquired if shares of the particular corporation are _ 
acquired as part of a plan of arrangement and, upon completion of the arrangement, 
the acquiring corporation owns all the shares of the capital stock of the particular ” 
Corporation (other than shares of a specified class) and the 95% test is met. Thus, 
amended paragraph 256( (7)(e) may apply in circumstances where the acquiring cor- 
poration owns shares of the capital stock of the particular corporation before the ac- 
quisition being examined. In addition, amended paragraph 256(7)(e) excludes shares. 
of a specified class, as defined in paragraph 88(1)(c.8), from the determination oo 
whether the acquiring corporation has acquired all of the shares of the particular cor- _ 
poration. Shares of a specified class are excluded on the basis that they are non- 
voting securities similar to debt and should not be considered in determining whether 
control has been acquired for the purpose of paragraph 256(7)(e). 


1528 


Part XVII — Interpretation 


This amendment also ensures that, in circumstances where the acquisition occurs as 
part of a plan of arrangement, the acquiring corporation includes a new corporation 
formed on an amalgamation of the acquiring corporation and a subsidiary controlled 
corporation of the acquiring corporation. As a result, paragraph 256(7)(e) may apply 
to a situation where the acquiring corporation owns shares of the particular corpora- 
tion indireetly through a subsidiary controlled corporation if the acquiring cor 
tion and the subsidiary controlled corporation are amalgamated a 
arrangement that includes the acquisition, = 


Related Provisions: 139.1(18) — Control deemed not acquired on demutualization 
of insurer; 256(8.1) — Corporations without share capital. 


History: The opening words of subsec. 256(7) amended by 2005, c. 19, s. 55 to re- 
place “subsections 85(1.2) and 88(1.1) and (1.2)” with “subsections 85(1.2), 88(1.1) 
and (1.2) and 110.1(1.2)”, applicable in respect of gifts made after March 22, 2004. 


The opening words of subsec. 256(7) amended by 1998, c. 19, subsec. 246(2), applica- 
ble after April 26, 1995 except that the reference to section 18.1 is applicable after 
November 17, 1996, The opening words formerly read: 


(7) For the purposes of subsection 13(24), sections 37 and 55, subsections 
66(11), (11.4) and (11.5), 66.5(3) and 66.7(10) and (11), section 80, paragraph 
80.04(4)(h), subsections 85(1.2),.87(2.1) and (2.11), 88(1.1) and (1.2),and 
89(1.1), sections 111 and 127 and subsection 249(4), 


Subpara. 256(7)(a)(ii) amended by the said c. 19, subsec. 246(3), applicable to 1994 er 
seq. Subpara. 256(7)(a)(ii) formerly read: 


(ii) the redemption or cancellation at any time of shares of the particular corpora- 
tion or of a corporation controlling the particular corporation, where the person 
or each member of the group of persons that controls the corporation immedi- 
ately after that time was related to the corporation (otherwise than because of a 
right referred to in paragraph 251(5)(b)) immediately before that time; and 


Para. 256(7)(b) amended, paras. (c), (d) and (e) added, by the said c. 19, subsec. 
246(4), para. 256(7)(b) applicable 


(a) to mergers that occur after April 26, 1995, other than a merger that occurs 
pursuant to a written agreement made before that day where the corporate entity 
formed by the merger so elects before January’ 1999; and ) 


(b) to a merger that occurred after 1992 and before April 26,'1995 where the cor- 
porate entity formed by the merger so elects before January 1999; 


para. 256(7)(c) applicable to exchanges that occur after April 26, 1995, other than an 
exchange that occurs pursuant to a written agreement made before that day; and paras. 
256(7)(d) and (e) applicable after April 26, 1995 except that, with respect to acquisi- 
tions of shares that occur before June 20, 1996 or pursuant to a written agreement made 
before June 20, 1996, subpara. 256(7)(e)(ii) shall be read as follows: 


(ii) all or substantially all of the fair market value of the shares of the acquiring 
corporation’s capital stock is attributable to the shares acquired by it at that time, 


Para. 256(7)(b) formerly read: 


(b) where there has been an amalgamation (within the meaning assigned by sec- 
tion 87) of two or more corporations after November 12, 1981, and a person or 
group of persons controlled the new corporation immediately after the amalga- 
mation and did not control a particular predecessor corporation immediately 
before the amalgamation, that person or group of persons shall be deemed to 
have acquired control of the particular predecessor corporation immediately 
before the amalgamation unless control would not have been acquired if the per- 
son or group of persons that controlled the new corporation immediately after the 
amalgamation had acquired all of the shares of the particular predecessor corpo- 
ration immediately before the amalgamation. 


The opening words of subsec. 256(7) amended by 1995, c. 21, subsec. 44(1), applicable 
to amalgamations, acquisitions, redemptions and cancellations that occur after February 
21, 1994. The opening words formerly read: 


(7) For the purposes of subsection 13(24), sections 37 and 55, subsections 
66(11), (11.4) and (11.5), 66.5(3), 66.7(10) and (11), 85(1.2), 87(2.1) and (2.11), 
88(1.1) and (1.2)-and 89(1.1), sections 111 and 127 and subsection 249(4), 


The opening words of subsec. 256(7) amended by 1995, c. 3, subsec. 55(1), applicable 
to amalgamations, acquisitions, redemptions and cancellations that occur after February 
21, 1994. The opening words formerly read: 


(7) For the purposes of subsection 13(24), section 37, subsections 66(11), (11.4) 
and (11.5), 66.5(3), 66.7(10) and (11), 85(1.2), 87(2.1) and (2.11), 88(1.1) and 
(1.2) and 89(1.1), sections 111 and 127 and subsection 249(4), 


All that portion of subsec. 256(7) preceding para. (b) substituted by 1994, c. 21,5. 114, 
applicable to acquisitions, redemptions and cancellations occurring after 1992. That 
portion of the subsec. formerly read: 


(7) Control deemed not to be acquired — For the purposes of subsection 
13(24), section 37, subsections 66(11), (11.4) and (11.5), 66.5(3), 66.7110) and 
(11), 85(1.2), 87(2.1), 88(1.1) and (1.2) and 89(1.1), sections 111 and 127 and 
subsection 249(4), 


(a) a person shall be deemed not to have acquired control of a particular 
corporation, or of any corporation controlled by it, because of the redemp- 


S. 256(8) 


tion, acquisition or cancellation of shares of the particular corporation if that 
person 


(i) was, immediately before the share redemption, acquisition or cancel- 
lation, related (otherwise than because of a right referred to in paragraph 
251(5)(b)) to the particular corporation, 


(ii) was an executor, administrator or trustee of an estate who acquired 
the shares by virtue of the death of any other person, 


(iii) acquired the shares by way of a distribution from an estate arising 
on the death of another person with whom the first-mentioned person 
was related, or 


(iv) was a corporation formed by an amalgamation (within the meaning 
of section 87) of two or more predecessor corporations each of which 
was related (otherwise than by virtue of a right referred to in paragraph © 
251(5)(b)) to the particular corporation immediately before the amalga- 
mation; and 


All that portion of subsec. 256(7) preceding subpara. (a)(ii) amended by 1994, c. 7, 
Sch, If (1991, c. 49), subsecs. 198(3), (4), to add reference to subsec. 85(1.2), applica- 
ble to dispositions occurring after 1984, and to substitute all that portion of para. (a) 
preceding subsec. (ii), applicable with respect to redemptions, acquisitions and cancel- 
lations of shares occurring after 1989, except that, in applying the para. to a person who 
so elected by notifying the Minister of National Revenue in writing before 1992 [1994, 
c. 7, Sch. VIM (1993, c. 24), s. 159 provides that such an election made before Decem- 
ber 11, 1993 shall be deemed to have been made before 1992], the references therein to 
“redemption” and “‘cancellation” shall be read as references to “redemption after July 
13, 1990” and “cancellation after July 13, 1990”, respectively. The substitution portion 
of para. (a) formerly read: 


(a) where shares of a particular corporation have been acquired by a person after 
March 31, 1977, that person shall be deemed not to have acquired control of the 
particular corporation by virtue of that share acquisition if that person 


(i) was, immediately before the share acquisition, related (otherwise than by 
virtue of a right referred to in paragraph 251(5)(b)) to the particular 
corporation, 


Selected Cases [subsec. 256(7)]: Duha Printers (Western) Ltd. v. R., [1998] 3 
C.T.C. 303 (SCC); rev'd [1996] 3 C.T.C. 19 (FCA) (Documents of constitutional or 
constating nature may be used to determine relationship and de jure control). 


Interpretation Bulletins: IT-64R4: Corporations: association and control; IT-302R3: 
Losses of a corporation — the effect that acquisitions of control, amalgamations, and 
windings-up have on their deductibility. 


1.T. Technical News: 7 (control by a group — 50/50 arrangement); 16 (Duha Print- 
ers case); 34 (change in trustees and control). 


Advance Tax Rulings: ATR-7: Amalgamation involving losses and control. 


(8) Deemed exercise of right — Where at any time a taxpayer 
acquires a right referred to in paragraph 251(5)(b) in respect of a 
share and it can reasonably be concluded that one of the main pur- 
poses of the acquisition is 


(a) to avoid any limitation on the deductibility of any non-capital 
loss, net capital loss, farm loss or any expense or other amount 
referred to in subsection 66(11), 66.5(3) or 66.7(10) or (11), 


(b) to avoid the application of subsection 10(10) or 13(24), para- 
graph 37(1)(h) or subsection 55(2) or 66(11.4) or (11.5), para- 
graph 88(1)(c.3) or subsection 111(4), (5.1), (5.2) or (5.3), 
181.1(7) or 190.1(6), 


(c) to avoid the application of paragraph (j) or (k) of the defini- 
tion “investment tax credit” in subsection 127(9), 


(d) to avoid the application of section 251.1, or 
(e) to affect the application of section 80, 


the taxpayer is deemed to be in the same position in relation to the 
control of the corporation as if the right were immediate and abso- 
lute and as if the taxpayer had exercised the right at that time for the 
purpose of determining whether control of a corporation has been 
acquired for the purposes of subsections 10(10) and 13(24), section 
37, subsections 55(2), 66(11), (11.4) and (11.5), 66.5(3), 66.7(10) 
and (11), section 80, paragraph 80.04(4)(h), subparagraph 
88(1)(c)(vi), paragraph 88(1)(c.3), sections 111 and 127 and sub- 
sections 181.1(7), 190.1(6) and 249(4), and in determining for the 
purpose of section 251.1 whether a corporation is controlled by any 
person or group of persons. 


Related Provisions: 256(8.1) — Corporations without share capital. 
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History: Subsec. 256(8) amended by 1998, c. 19, subsec. 246(5), applicable after Feb- 
ruary 21, 1994 except that, 


(a) in its application after February 21, 1994 and before June 24, 1994, subsec. 
256(8) shall be read as follows: 


(8) Where at any time a taxpayer acquires a right referred to in paragraph 
251(5)(b) in respect of shares and it can reasonably be concluded that one of 
the main purposes of the acquisition is 


(a) to avoid any limitation on the deductibility of any non-capital loss, 
net capital loss, farm loss or any expense or other amount referred to in 
subsection 66(11), 66.5(3) or 66.7(10) or (11), 


(b) to avoid the application of subsection 13(24), paragraph 37(1)(h), 
subsection 66(11.4) or (11.5), paragraph 88(1)(c.3) or subsection 111(4), 
(5.1), (5.2) or (5.3), 


(c) to avoid the application of paragraph (j) or (k) of the definition “‘in- 
vestment tax credit” in subsection 127(9), or 


(d) to affect the application of section 80, 


the taxpayer is deemed to have acquired the shares at that time for the pur- 
pose of determining whether control of the corporation has been acquired for 
the purposes of subsection 13(24), section 37, subsections 66(11), (11.4) and 
(11.5), 66.5(3) and 66.7(10) and (11), section 80, paragraph 80.04(4)(h), 
subparagraph 88(1)(c)(vi), paragraph 88(1)(c.3), sections 111 and 127 and 
subsection 249(4). 


and 


(b) in its application after June 23, 1994 and before April 27, 1995, subsec. 256(8) 
shall be read as follows: 


(8) Where at any time a taxpayer acquires a right referred to in paragraph 
251(5)(b) in respect of shares and it can reasonably be concluded that one of 
the main purposes of the acquisition is 


(a) to avoid any limitation on the deductibility of any non-capital loss, 
net capital loss, farm loss or any expense or other amount referred to in 
subsection 66(11), 66.5(3) or 66.7(10) or (11), 


(b) to avoid the application of subsection 13(24), paragraph 37(1)(h), 
subsection 55(2), 66(11.4) or (11.5), paragraph 88(1)(c.3) or subsection 
111(4), (5.1), (5.2) or (5.3), 


(c) to avoid the application of paragraph (j) or (k) of the definition “in- 
vestment tax credit” in subsection 127(9), or 


(d) to affect the application of section 80, 


the taxpayer is deemed to have acquired the shares at that time for the pur- 
pose of determining whether control of the corporation has been acquired for 
the purposes of subsection 13(24), sections 37 and 55, subsections 66(11), 
(11.4) and (11.5), 66.5(3) and 66.7(10) and (11), section’ 80, paragraph 
80.04(4)(h) subparagraph 88(1)(c)(vi), paragraph 88(1)(c.3), sections 111 
and 127 and subsection 249(4). 


Subsec, 256(8) formerly read: 


(8) Deemed acquisition of shares — Where at any time a taxpayer acquires a 
right referred to in paragraph 251(5)(b) with respect to shares and it can reasona- 
bly be concluded that one of the main purposes of the acquisition is 


(a) to avoid any limitation on the deductibility of any non-capital loss, net 
capital loss, farm loss, expense or other amount referred to in subsection 
66(11), 66.5(3) or 66.7(10) or (11), 


(b) to avoid the application of subsection 13(24), paragraph 37(1)(h) or sub- 
section 55(2), 66(11.4) or (11.5) or 111(4), (5.1), (5.2) or (5.3), 


(c) to avoid the application of paragraph (j) or (k) of the definition “invest- 
ment tax credit” in subsection 127(9), or 


(d) to affect the application of section 80, 


in determining whether control of the corporation is acquired for the purposes of 
subsection 13(24), sections 37 and 55, subsections 66(11), (11.4) and (11.5), 
66.5(3) and 66.7(10) and (11), section 80, paragraph 80.04(4)(h), sections 111 
and 127 and subsection 249(4), the taxpayer shall be deemed to have acquired 
the shares at that time. 


Subsec. 256(8) amended by 1995, c. 21, subsec. 44(2), applicable to acquisitions that 
occur after February 21, 1994, except that, with respect to acquisitions that occur 
before June 24, 1993, 


(a) paragraph 256(8)(b) shall be read without reference to subsec. 55(2); and 


(b) the concluding portion of subsection 256(8) shall be read without reference to 
S53 


Subsec. (8) formerly read: 


(8) Deemed acquisition of shares — Where at any time a taxpayer has ac- 
quired a right referred to in paragraph 251(5)(b) with respect to shares and it can 
reasonably be concluded that one of the main purposes of the acquisition was to 
avoid 
(a) any limitation on the deductibility of any non-capital loss, net capital 
loss, farm loss, expense or other amount referred to in subsection 66(11), 
66.5(3) or 66.7(10) or (11), 


Income Tax Act 


(b) the application of subsection 13(24), paragraph 37(1)(h), or subsection 
55(2), 66(11.4) or (11.5), 111(4), (5.1), (5.2) or (5.3), or 
(c) the application of paragraph (j) or (k) of the definition “investment tax 
credit” in subsection 127(9), 
in determining whether control of a corporation has been acquired for the pur- 
poses of subsection 13(24), sections 37 and 55, subsections 66(11), (11.4) and 
(11.5), 66.5(3) and 66.7(10) and (11), sections 111 and 127 and subsection 
249(4), the taxpayer shall be deemed to have acquired the shares at that time. 
That portion of subsec. 256(8) after para. (a) amended by 1995, c. 3, subsec. 55(2), 
applicable to acquisitions that occur after June 23, 1994. That portion formerly read: 
(b) the application of subsection 13(24), paragraph 37(1)(h) or subsection 
66(11.4) or (11.5), 111(4), (5.1), (5.2) or (5.3), or 
(c) the application of paragraph (j) or (k) of the definition “investment tax credit” 
in subsection 127(9), 
in determining whether control of the corporation has been acquired for the purposes 
of subsection 13(24), section 37, subsections 66(11), (11.4) and (11.5), 66.5(3), 
66.7(10) and (11), sections 111 and 127 and subsection 249(4), the taxpayer shall be 
deemed to have acquired the shares at that time. 


Interpretation Bulletins: IT-64R4: Corporations: association and control. 


(8.1) Corporations without share capital — For the purposes 
of subsections (7) and (8), 


(a) a corporation incorporated without share capital is deemed to 
have a capital stock of a single class; 


(b) each member, policyholder and other participant in the cor- 
poration is deemed to be a shareholder of the corporation; and 


(c) the membership, policy or other interest in the corporation of 
each of those participants is deemed to be the number of shares 
of the corporation’s capital stock that the Minister considers rea- 
sonable in the circumstances, having regard to the total number 
of participants in the corporation and the nature of their 
participation. 

History: Subsec. 256(8.1) added by 1998, c. 19, subsec. 246(5), applicable after April 

2OMNIOS: 


(9) Date of acquisition of control — For the purposes of this 
Act, where control of a corporation is acquired by a person or group 
of persons at a particular time on a day, control of the corporation 
shall be deemed to have been acquired by the person or group of 
persons, as the case may be, at the commencement of that day and 
not at the particular time unless the corporation elects in its return 
of income under Part I filed for its taxation year ending immedi- 
ately before the acquisition of control not to have this subsection 
apply. 

Related Provisions: 220(3.2), Reg. 600(b) — Late filing or revocation of election; 
249(4) — Deemed year end where change of control occurs; Reg. 6204(4) — Subsec. 


256(9) ignored for purposes of “specified person” in determining prescribed shares 
under 110(1)(d). 


Definitions [s. 256]: “amount” — 248(1); “arm’s length” — 251(1); “associated” — 
256; “business” —248(1); “Canada” — 255; “Canadian-controlled private corpora- 
tion” — 125(7), 248(1); “child” — 252(1); “class of shares” — 248(6); “common 
share” — 248(1); “controlled directly or indirectly” — 256(5.1), (6.2); “corporation”, 
“dividend” — 248(1); “distribution date’? — 256(1.2)(f)(i); “estate” — 104(1), 248(1); 
“farm loss” — 111(8), 248(1); “fiscal period’ — 249(2)(b), 249.1: “group” 
256(1.2)(a); “individual” — 248(1); “investment tax credit” — 127(9), 248(1); “Min- 
ister” — 248(1); “net capital loss”, “non-capital loss” — 111(8), 248(1): “paid-up capi- 
tal” — 89(1), 248(1): “parent” — 252(2); “person”, “prescribed” — 248(1); “pre- 
scribed rate” —Reg. 4301; “principal amount”, “property” — 248(1); “related” — 
251(2)-(6); “related group” — 251(4); “series of transactions” 248(10); “share”, 
“shareholder” — 248(1); “specified class” — 88(1)(c.8), 256(1.1); “subsidiary wholly- 
Owned corporation” — 248(1): “substituted property” — 248(5); “taxation year” — 
249: “taxpayer” — 248(1): “testamentary trust” — 108(1), 248(1); “trust?” — 104(1), 
248(1), (3). 


257. Negative amounts — Except as specifically otherwise pro- 
vided, where an amount or a number is required under this Act to be 
determined or calculated by or in accordance with an algebraic 
formula, if the amount or number when so determined or calculated 
would, but for this section, be a negative amount or number, it shall 
be deemed to be nil. 

seared Provisions: 248(1)“taxable income” — Taxable income cannot be less than 

ll, 


Definitions [s. 257]: “amount” — 248(1). 
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258. (1) [Repealed under former Act] 


(2) Deemed dividend on term preferred share — Notwith- 
standing subsection 15(3), an amount paid or payable after 1978 as 
interest on or as an amount in lieu of interest in respect of 


(a) any interest or dividend payable after November 16, 1978 on 
an income bond or an income debenture issued before Novem- 
ber 17, 1978 or pursuant to an agreement in writing made before 
that date, or 


(b) a dividend that became payable or in arrears after November 
16, 1978 on a share of the capital stock of a corporation that is 
not a term preferred share by reason of having been issued 
before November 17, 1978 or pursuant to an agreement in writ- 
ing made before that date, 


shall, for the purposes of subsections 112(2.1) and 138(6), be 
deemed to be a dividend received on a term preferred share. 


Related Provisions: 248(13) — Interests in trusts and partnerships. 
Interpretation Bulletins: IT-52R4: Income bonds and income debentures (archived). 


(3) Deemed interest on preferred shares — Subject to sub- 
section (4), for the purposes of paragraphs 12(1)(c) and (k) and sec- 
tions 113 and 126, each amount that is a dividend received in a 
taxation year on 


(a) a term preferred share by a specified financial institution res- 
ident in Canada from a corporation not resident in Canada, or 


(b) any other share that 
(i) is a grandfathered share, or 


(ii) was issued before 8:00 p.m. Eastern Daylight Saving 
Time, June 18, 1987 and is not deemed by subsection 
112(2.22) to have been issued after that time 


by a corporation from a corporation not resident in Canada, if 
the dividend would have been a dividend in respect of which no 
deduction could have been made under subsection 112(1) or (2) 
or 138(6) because of subsection 112(2.2) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, as it read 
on June 17, 1987, if the corporation that paid the dividend were 
a taxable Canadian corporation 


shall be deemed to be interest received in the year and not a divi- 
dend received on a share of the capital stock of a corporation. 
Related Provisions: 248(1) — “amount” — stock dividend; 248(13) — Interests in 
trusts and partnerships. 
History: Subpara. 258(3)(b)(ii) amended by 2001, c. 17, s. 195, applicable in respect 
of dividends received after 1998. Subpara.(3)(b)(ii) formerly read: 
(ii) was issued before 8:00 p.m. Eastern Daylight Saving Time, June 18, 1987 
and was not deemed by paragraph 112(2.2)(f) to have been issued after that time 
Para. 258(3)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 141, applicable to 
dividends received or deemed to be received on shares acquired after 8:00 p.m. EDST, 
June 18, 1987. Para. (3)(b) formerly read: 
(b) any other share by a corporation from a corporation not resident in Canada, if 
the dividend would have been a dividend in respect of which no deduction could 
have been made under subsection 112(1) or (2) or 138(6) by reason of subsection 
112(2.2) of the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, as it read on June 17, 1987 if the corporation that paid the dividend were a 
taxable Canadian corporation 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-88R2: Stock dividends. 


(4) Exception — Subsection (3) is not applicable to a dividend de- 
scribed in paragraph (3)(a) if the share on which the dividend was 
paid was not acquired in the ordinary course of the business carried 
on by the corporation. 


(5) Deemed interest on certain shares — For the purposes of 
paragraphs 12(1)(c) and (k) and sections 113 and 126, a dividend 
received after June 18, 1987 and in a taxation year from a corpora- 
tion not resident in Canada, other than a corporation in which the 
recipient had or would have, if the corporation were a taxable Cana- 
dian corporation, a substantial interest (within the meaning assigned 
by section 191), on a share, if the dividend would have been a divi- 
dend in respect of which no deduction could have been made under 
subsection 112(1) or (2) or 138(6) by reason of subsection 112(2.2) 


S. 259(1)(e) 


or (2.4) if the corporation that paid the dividend were a taxable Ca- 
nadian corporation, shall be deemed to be interest received in the 
year and not a dividend received on a share of the capital stock of 
the payer corporation. 

Related Provisions: 248(1)‘amount’” — stock dividend: 
trusts and partnerships. 

Definitions [s. 258]: “amount” — 248(1); “Canada” — 255; “corporation”, “divi- 
dend”, “income bond”, “‘grandfathered share’, “person” — 248(1); “resident in Can- 
ada” — 250; “share” — 248(1); “‘specified financial institution” —248(1); “taxable 
Canadian corporation” — 89(1), 248(1); “taxation year’ — 249; “term preferred 
share” — 248(1); “trust” — 248(1), (3); “writing” — Interpretation Act 35(1). 
Interpretation Bulletins [s. 258]: IT-88R2: Stock dividends. 


248(13) — Interests in 


259. (1) Proportional holdings in trust property — For the 
purposes of subsections 146(6), (10) and (10.1) and 146.3(7), (8) 
and (9) and Parts X, X.2 and XI.1, if at any time a taxpayer that is a 
registered investment or that is described in paragraph 149(1)(), 
(s), (u) or (x) acquires, holds or disposes of a particular unit in a 
qualified trust and the qualified trust elects for any period that in- 
cludes that time to have this subsection apply, 


‘Proposed Amendmen 1) opening words 
259. (1) Proportional holdings in trust property — For the 
purposes of subsections 146(6), (10) and (10.1), 146.1(2.1) and 


146.3(7), (8) and (9) and Parts X, X.2 and XI.1, if at any time a 


taxpayer that is a registered investment or that is described in par- 
agraph 149(1)(r), (s), (u) or. (x) acquires, holds or disposes of a 


ar unit in a qualified trust and the qualified trust elects for 
d that includes that time to have this subsection apply, — 
. July 18, 2005 draft legislation (Part 2 — technical), s. 191, will 
ar ing words of subsec. 259(1) to read as above, applicable to 2000 er 
se t in their application to taxation years that begin before 2005, the 
opening words are to be read as follows: 


259. (1) For the purposes of subsections 146(6), (10) and (10.1), 146.1(2.1) 
and 146.3(7), (8) and (9) and Parts X, X.2, XI and XL.1, if at any time a tax- 
payer described in section 205 acquires, holds or disposes of a particular unit 
in a qualified trast and the qualified trust elects for any period that includes 
that time to have this subsection apply, . 
Technical Notes: Subsection 259(1) provides a “look-through” rule that applies to 
certain taxpayers (including trusts governed by RRSPs) that acquire units of a “quali- 
fied trust’. ff the qualified trust so el taxpayer is deemed to acquire, hold 
and dispose of its proportionate inter erlying assets of the qualified trust. 
This rule can benefit a taxpayer where ‘estment in the units of the quali- 
fied trust would constitute a non-qualifi tment. By “looking through” to the 
underlying assets of the qualified trust, a taxpayer may be able to reduce or eliminate 
the tax penalties that result from holding non-qualified investments. 


Subsection 259(1) is amended so that it applies for the purpose of the registration 
rules for registered education savings plans (RESPs). Under subsection 146.1(2.1), 
the registration of an RESP is revocable if a trust governed by the plan holds a non- 
qualified investment. This amendment will permit an RESP trust to make a direct 
investment in a qualified trust that is itself a non-qualified investment, without jeop- 
ardizing the registered status of the RESP, provided the qualified trust restricts its 
holdings to qualified investments. _ : 


(a) the taxpayer shall be deemed not to acquire, hold or dispose 
of at that time, as the case may be, the particular unit; 

(b) where the taxpayer holds the particular unit at that time, the 
taxpayer shall be deemed to hold at that time that proportion (re- 
ferred to in this subsection as the “specified portion”) of each 
property (in this subsection referred to as a “relevant property”) 
held by the trust at that time that one (or, where the particular 
unit is a fraction of a whole unit, that fraction) is of the number 
of units of the trust outstanding at that time; 


(c) [Repealed] 

(d) where that time is the later of 
(i) the time the trust acquires the relevant property, and 
(ii) the time the taxpayer acquires the particular unit, 


the taxpayer shall be deemed to acquire the specified portion of 
a relevant property at that time; 


(e) where that time is the time the specified portion of a relevant 
property is deemed by paragraph (d) to have been acquired, the 
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fair market value of the specified portion of the relevant pro- 
perty at that time shall be deemed to be the specified portion of 
the fair market value of the relevant property at the time of its 
acquisition by the trust; ] 


(f) where that time is the time immediately before the time the 
trust disposes of a particular relevant property, the taxpayer shall 
be deemed to dispose of, immediately after that time, the speci- 
fied portion of the particular relevant property for proceeds 
equal to the specified portion of the proceeds of disposition to 
the trust of the particular relevant property; 


(g) where that time is the time immediately before the time the 
taxpayer disposes of the particular unit, the taxpayer shall be 
deemed to dispose of, immediately after that time, the specified 
portion of each relevant property for proceeds equal to the speci- 
fied portion of the fair market value of that relevant property at 
that. time; and 


(h) where the taxpayer is deemed because of this subsection 


(i) to have acquired a portion of a relevant property as a con- 
sequence of the acquisition of the particular unit by the tax- 
payer and the acquisition of the relevant property by the 
trust, and 


(ii) subsequently to have disposed of the specified portion of 
the relevant property, 


the specified portion of the relevant property shall, for the pur- 
poses of determining the consequences under this Act of the dis- 
position and without affecting the proceeds of disposition of the 
specified portion of the relevant property, be deemed to be the 
portion of the relevant property referred to in subparagraph (i). 


Related Provisions: 206(2.1) — Exemption from Part XI tax when election made. 
(2) [Repealed] 


(3) Election — An election by a qualified trust under subsection 
(1) shall be made by the qualified trust filing a prescribed form with 
the Minister and shall apply for the period 


(a) that begins on the later of 


(i) the day that is 15 months before the day on which the 
election is filed, and 


(ii) the day, if any, that is designated by the qualified trust in 
the election; and 


(b) that ends on the earlier of 


(i) the day on which the qualified trust files with the Minister 
a notice of revocation of the election, and 


(ii) the day, if any, that is designated by the qualified trust in 
the notice of revocation and that is not before the day that is 
15 months before the day on which the notice of revocation 
is filed. 


Related Provisions: 206(2.1) — Exemption from Part XI tax when election made. 
Interpretation Bulletins: IT-412R2: Foreign property of registered plans. 


Forms: T1024: Election to deem a proportional holding in qualified trust/corporate 
property. 


(4) Requirement to provide information — Where a qualified 
trust elects under subsection (1), 


(a) it shall provide notification of the election 


(1) within 30 days after making the election, to each person 
who held a unit in the qualified trust at any time in the period 
before the election was made and during which the election 
is applicable, and 


(1i) at the time of acquisition, to each person who acquires a 
unit in the qualified trust at any time in the period after the 
election was made and during which the election is applica- 
ble; and 


(b) if a person who holds a unit in the qualified trust at any time 
in the period during which the election is applicable makes a 
written request to the qualified trust for information that is nec- 
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essary for the purpose of determining the consequences under 
this Act of the election for that person, the qualified trust shall 
provide to the person that information within 30 days after re- 
ceiving the request. 


(5) Definitions — In this section, 
“qualified corporation’ — [Repealed] 


“qualified trust” at any time means a trust (other than a registered 
investment or a trust that is prescribed to be a small business invest- 
ment trust) where 


(a) each trustee of the trust at that time is a corporation that is 
licensed or otherwise authorized under the laws of Canada or a 
province to carry on in Canada the business of offering to the 
public its services as a trustee or a person who is a trustee of a 
trust governed by a registered pension plan, 


(b) all the interests of the beneficiaries under the trust at that 
time are described by reference to units of the trust all of which 
are at that time.identical to each other, 


(c) it has never before that time borrowed money except where 
the borrowing was for a term not exceeding 90 days and the bor- 
rowing was not part of a series of loans or other transactions and 
repayments, and 


(d) it has never before that time accepted deposits. 


Related Provisions: 149(1)(0.4) No tax payable by master trust; 248(10) — 
Series of transactions; 248(12) — Identical properties. 


Regulations: 5103 (prescribed small business investment trust; needs to be amended 
to. apply for 259(5) rather than 259(3)). 


History [s. 259]: Opening words of subsec. 259(1) amended by 2005, c. 30, subsec. 
18(1), applicable to taxation years that begin after 2004. The Opening words formerly 
read: 


For the purposes of subsections 146(6), (10) and (10.1) and 146.3(7), (8) and (9) 
and Parts X, X.2, XI and XI.1, where at any time a taxpayer described in section 
205 acquires, holds or disposes of a particular unit in a qualified trust and the 
trust elects for any period that includes that time to have the provisions of this 
subsection apply, 


Para. 259(1)(c) and subsec. 259(2) repealed by the said c. 30, subsecs. 18(2), (3), appli- 
cable to taxation years that begin after 2004. The para. and subsec. formerly read: 


(c) the cost amount to the taxpayer at that time of the specified portion of a 
relevant property shall be deemed to be equal to the specified portion of the cost 
amount at that time to the trust of the relevant property; 


(2) Proportional holdings in corporate property — Subsection (1) applies to 
an election by a qualified corporation as if 


(a) the reference to “a qualified trust’ were read as “the capital stock of a 
qualified corporation”; 


(b) the references to “unit” were read as “share”: and 
(c) the references to “the trust” were read as “the corporation”, 


Subsecs. 259(3) and (4) amended by the said c. 30, subsec. 18(4), applicable to taxation 
years that begin after 2004. The subsecs. formerly read: 


(3) The election by a trust or a corporation (in this subsection referred to as the 
“elector”) under subsection (1) shall be made by the elector filing a prescribed 
form with the Minister and shall apply for the period beginning 15 months 
before the day of filing thereof (or such later time as the elector designates in its 
election) and ending at such time as the election is revoked by the elector filing 
with the Minister a notice of revocation (or at such earlier time within the 15- 
month period before the day on which the notice of revocation is filed with the 
Minister as the elector designates in its notice of revocation). 


(4) Where a trust or a corporation elects under subsection (1), 


(a) it shall, not more than 30 days after making the election, notify each 
person who, before the election is made and during the period for which the 
election is made, held a unit in the trust or a share in the capital stock of the 
corporation, as the case may be, of the election; and 


(b) where any person who holds such a unit or share during the period for 
which the election is made makes a written request to the trust or the corpo- 
ration for information that is necessary for the purpose of determining the 
consequences under this Act of the election for that person, the trust or the 
corporation, as the case may be, shall provide the person with that informa- 
hon not more than 30 days after the receipt of the request. 
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The definition “qualified corporation” in subsecs. 259(5) amended by the said c. 30, 
subsec. 18(5), applicable to taxation years that begin after 2004. The definition: for- 
merly read: 


“qualified corporation” at any time means a corporation described in paragraph 
149(1)(0.2) where, at that time, 


(a) all the issued and outstanding shares of the capital stock of the corpora- 
tion are identical to each other, or 


(b) all the issued and outstanding shares of the capital stock of the corpora- 
tion are held by one person; 


S. 259 substituted by 1994, c. 21, s. 115, subsecs. (1), (3) and (S) applicable to periods 
occurring after 1985, subsec. (2) applicable to periods occurring after 1991, and subsec. 
(4) applicable to elections made after December 21, 1992. That section formerly read: 


259. (1) Proportional holdings in trust property — For the purposes of subsec- 
tions 146(6), (10) and (10.1) and 146.3(7) to (9) and Parts X, X.2, XI and XI.1 of 
this Act and subsections 146.2(12), (13) and (14) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, where at any time a taxpayer de- 
scribed in section 205 acquires, holds or disposes of an interest in a qualified 
trust and the trust elects for any period that includes that time to have the provi- 
sions of this subsection apply, the taxpayer shall be deemed 


(a) not to acquire, hold or dispose of at that time, as the case may be, that 
interest in the trust; 


(b) to hold at that time that proportion (in this subsection referred to as the 
taxpayer’s “specified portion”) of each property of the trust that the number 
of units of the trust held by the taxpayer at that time is of the number of units 
of the trust outstanding at that time, and the cost amount to the trust of the 
taxpayer’s specified portion of each such property shall be deemed to be the 
cost amount to the taxpayer of the taxpayer’s specified portion of the 
property; 

(c) to acquire the taxpayer’s specified portion of each property of the trust at 
the later of 


(i) the date the trust acquires the property, and 
(ii) the date the taxpayer acquires the interest in the trust, 


and the fair market value, at the time of acquisition by the taxpayer, of the 
taxpayer’s specified portion of the property shall be deemed to be the fair 
market value of that specified portion of the property at the time of its acqui- 
sition by the trust; and 


(d) to dispose of the taxpayer’s specified portion of each property of the trust 
at the earlier of 


(i) the date the trust disposes of the property, and 
(ii) the date the taxpayer disposes of the interest in the trust 
for proceeds equal to, 


(iii) where subparagraph (i) applies, the proceeds of disposition to the 
trust of the taxpayer’s specified portion of the property, and 


(iv) where subparagraph (ii) applies, the fair market value, immediately 
before the disposition of the interest, of the taxpayer’s specified portion 
of the property. 
(2) Election — The election by a trust under subsection (1) shall be made by the 
trust filing a prescribed form with the Minister and shall be applicable in respect 
of the period commencing 15 months before the date of filing thereof (or such 
later time as the trust may designate in its election) and ending at such time as 
the election is revoked by the trust filing with the Minister a notice of revocation 
(or at such earlier time within the 15 month period immediately preceding the 
date on which the notice of revocation is filed with the Minister as the trust may 
designate in its notice of revocation). 
(3) Definition of “qualified trust” — In this section, “qualified trust” means a 
trust, other than a registered investment or a trust that is prescribed to be a small 
business investment trust, where 
(a) each trustee of the trust is a corporation that is licensed or otherwise 
authorized under the laws of Canada or a province to carry on in Canada the 
business of offering to the public its services as trustee or a person who is a 
trustee of a trust governed by a registered pension fund or plan; 
(b) the interests of the beneficiaries under the trust are described by refer- 
ence to units of the trust that are identical in all respects and any difference 
between the interest in the trust of each beneficiary and the interest in the 
trust of each other beneficiary is dependent solely on the difference in the 
number of units held by those beneficiaries; 
(c) it has never borrowed money except where the borrowing was for a term 
not exceeding 90 days and was not part of a series of loans or other transac- 
tions and repayments; 


(d) it has never accepted deposits; and 
(e) it complies with prescribed conditions. 


Para. 259(3)(c) amended by 1994, c. 7, Sch. VIII (1993, ¢. 24), s. 142, applicable to 
borrowings occurring after 1990. Para. (3)(c) formerly read: 


(c) it has never borrowed money; 


S. 260(1) qua 


Definitions [s. 259]: “business” —248(1); “Canada” — 255; “corporation” — 
248(1), Interpretation Act 35(1); “cost amount” — 248(1); “identical” — 248(12); 
“Minister” — 248(1); “month” — Interpretation Act 35(1); “person’’, “prescribed” — 


248(1); “province” — Interpretation Act 35(1); 
investment” — 204.4(1), 248(1); “registered pension plan” — 248(1); “relevant pro- 
perty” — 259(1)(b); “series” — 248(10); “share” — 248(1); “small business invyest- 
ment trust” — Reg. 5103; “series” — 248(10); “specified portion” — 259(1)(b); “tax- 
payer” — 248(1); “trust” 104(1), 248(1), (3); “written” — Interpretation Act 35(1) 
(“writing”’}. 


Regulations [s. 259]: 5103 (small business investment trust). 


“qualified trust” —- 259(5); “registered 


260. (1) Definitions — In this section, 


_ Proposed Addition - — 260(1)“dealer eggoetials ; 
payment’ - / 


“dealer compensation payment” means an amount received bya a 
taxpayer as. compensation, gs ‘ derlying payment, . 


ae of eiine 
codeane so 


Application ‘The lok. 18, 2005 aft 
192(5), will add the definition “dealer corneneet meme to subsec, 26018 ap- 
plicable | fo a net after 2001. 


1 Car da. and who pays of receives the amount in the oe 
iness of trading in securities. 8 


“qualified security” means 


(a) a share of a class of the capital stock of a corporation that is 
listed on a prescribed stock exchange or of a class of the capital 
stock of a corporation that is a public corporation by reason of 
the designation of the class by the corporation in an election 
made under subparagraph (b)(i) of the definition “public corpo- 
ration” in subsection 89(1) or by the Minister in a notice to the 
corporation under subparagraph (b)(ii) of that definition, 


(b) a bond, debenture, note or similar obligation of a corporation 
described in paragraph (a) or of a corporation that is controlled 
by such a corporation, 


(c) a bond, debenture, note or similar obligation of or guaranteed 
by the government of any country, province, state, municipality 
or other political subdivision, or a corporation, commission, 
agency or association controlled by any such person, or 


(d) a warrant, right, option or similar instrument with respect to 
a share Cepeuncie, in thas (a); 


| lified trast unit; 


7 July 18, 2005 draft legislation (Part 7 technledl), cee 
id para. (e) to the definition i ee ro in subsec: ee 


Technical Notes: The securities fendi arrangement rules soply only to ‘securities 
that are qualified securities. A new paragraph (e) is added to the definition “qualified 
security” to include a qualified trust unit. : 


Letter from Dept. of Finance, December 11, 2002: 
Dear [xxx] 


J am writing in response to your dees horceniig the goplionia of ite bicome Tax 
Act’s securities lending rules to listed units of mutual fund trusts. 


In your letters and our subsequent discussions, you represent that listed mutual fund 
trust units ought to be included as “qualified securities” for purposes of the securities 
lending arrangements (“SLA”) rules in section 260 of the Income Tax Act. You ex- 
plain that some taxpayers have already made loans of listed mutual fund trust units. 
You further state that most of the lenders are mutual funds, and suggest that such 
lenders need to clarify as much as possible ide tax position on the lent aust units 
before their current taxation year ends. : 


We agree that the attributes of listed mutual fund trust units, in the context of the 
SLA tules, are very similar to those of listed stocks and bonds. Therefore, we are 
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prepared to recommend an amendment to the SLA rules to treat listed mutual fund 
trust units as “qualified securities” for the purposes of ensuring that there would be 
no disposition by lenders as a result of the loan of such securities. Subject to further 
submissions, we would Props? that this change apply to loans of listed mutual fund 
units after 2001. 

As you know, we have not been able See on the material provided to us 
ixxx] — to reach a decision to recommend changes relating to the income tax treat- 
ment of compensation payments received by lenders or of compensation payments 
made by borrowers. ee we remain Open to Consice: further eee on 
these issues. oo 

Should this recommendation be acted upon it will be presented in a Technical Biull to 
be tabled at the first opportunity for consideration by Parliament. 


Yours sincerely, _ 


Len Farber 
General Director. Tax Legislation Division, Tax Policy Branch 


Related Provisions: 212(1)(b)(xii), (xiii) — Exemption from withholding tax. 
Regulations: 3200, 3201 (prescribed stock exchanges). 


Proposed Addition - _ — 260(1) "qualified trust L unit” 


“qualified trust unit” means a unit of a mutual fund trust that i iS 
listed on a prescribed stock exchange; : 
Application: The July 18. 2005 draft legislation (Part 2 — technical), Sibee. 


192(5), will add the definition “qualified trust bee to — 2601), oo’ to 
arrangements made after 2001. 


Technical Notes: A ‘ ‘qualified trust unit” is defined to mean a unit of 
fund trust that is listed on a prescribed stock exchange. _ 


“securities lending arrangement”? means an arrangement under 
which 


(a) a person (in this section referred to as the “lender’’) transfers 
or lends at any particular time a qualified security to another 
person (in this section referred to as the “borrower’’) with whom 
the lender deals at arm’s length, 


Proposed Amendment — 260(1 psecurives lending 
arrangement” (a) 


(a) a person (in this section referred to as the “Jender”) trans- 

fers or lends at any particular time a qualified security to an- 

other person (in this section referred to as the “borrower’), 
Application: The July 18, 2005 draft legislation (Part 2 — technical), noe 


192(2), will amend para. (a) of the definition “securities lending arrangement” 
subsec, 260(1) to read as above, applicable to arrangements made after 2002. 


Technical Notes: There are three amendments to the definition * ‘securities lending 
arrangement”. 


Paragraph (a) of the existing definition prove that in order for there to be a securi- 
ties iene arrangement, the lender and the borrower of a security must be dealing at 
arm’s length. The amendment to paragraph (a) extends the definition to include an 
arrangement entered into by non-arm’s length parties. New paragraph (e) provides 
that where the lender and borrower do not deal with each other at arm’s iength, the 
arrangement must be of a term not exceeding 270 days and must not be part of a 
series of securities lending arrangements, loans or other transactions intended to be in 
effect for more than 270 days. 


(b) it may reasonably be expected, at the particular time, that the 
borrower will transfer or return after the particular time to the 
lender a security (in this section referred to as an “identical se- 
curity”) that is identical to the security so transferred or lent, 


(c) where the qualified security is a share of the capital stock of 
a corporation, the borrower is obligated to pay to the lender 
amounts equal to and as compensation for all dividends, if any, 
paid on the security that would have been received by the bor- 
rower if the borrower had held the security throughout the pe- 
riod beginning after the particular time and ending at the time an 
identical security is transferred or returned to the lender, and 


Proposed Amendment — 260(1)“securities lending 
arrangement” (c) 


(c) the borrower is obligated to pay to the lender amounts 
equal to and as compensation for all amounts, if any, paid on 
the security that would have been received by the borrower if 
the borrower had held the security throughout the period that 


begins after the particular time and that ends at the time ‘an 
identical security is transferred or returned to the lender, 
Application: The July 18, 2005 draft legislation (Part 2 — technical), ee 


192(3), will amend para. (c) of the definition “securities lending arrangement” 
subsec. 260(1) to read as above, applicable to arrangements made after 2001. 
Technical Notes: Paragraph (c) of the existing definition provides that where a _ 
borrowed security is a share, the borrower must be obligated to pay to the lender a 
dividend compensation payment in order for the transaction to be a securities lending 
arrangement. This paragraph is amended to apply a comparable requirement in re- 
spect of all arrangements. This recognizes and codifies the commercial reality that _ 
compensation payments are required to be made by the borrower to the lender in all _ 
securities lending arrangements, and not just those arrangements involving shares. _ 


(d) the lender’s risk of loss or opportunity for gain or profit with 
respect to the security is not changed in any material respect, 


Proposed Addition — — 260(1)“securities lending 
arrangement”(e) Q 


(e) if the lender and the borrower do not deal with each other © 
at arm’s length, it is not intended that the arrangement, nor any 
series of securities lending arrangements, loans or other trans- 
actions of which the arrangement is a ‘Part, be in | effect for 
more than 270 days, 
Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. _ 
192(4), will add para. (e) to the definition “securities lending arrangement” in subsec. _ 
260(1), applicable to arrangements made after 2002. 


Technicai Notes: See under 260(1) securities lending artangement(@) 


but does not include an arrangement one of the main purposes of 
which may reasonably be considered to be to avoid or defer the 
inclusion in income of any gain or profit with respect to the 
security. 
Related Provisions: 112(2.3) — Dividend rental arrangements; 248(1)‘securities 
lending arrangement” — Definition applies to entire Act; 248(12) — Identical proper- 
ties; 256(6), (6.1) — Meaning of “controlled”. 
History: Para. (c) of “securities lending arrangement” substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 199(1), applicable to transfers, loans and payments made after 
April 26, 1989. Para. (c) formerly read: 
(c) the borrower is obligated to pay to the lender amounts equal to and as com- 
pensation for all dividends, if any, paid on the security after the particular time 
and before an identical security is transferred or returned to the lender, and 


Proposed Addition — 260(1)"security distribution”, 
“SLA compensation payment”, “underlying payment” 


“security distribution” means an amount that is 
(a) an underlying payment, or 


(b) an SLA compensation payment, or a dealer compensation 
payment, that is deemed by subsection (5.1) to be an amount 
received as an amount described by ally of paragraps - 1)(a) 
to {c); : / 
Technical Notes: “Security distribution? isa newly defined term, introduced not 
to effect any substantive change to the relevant rules but only for simplicity and clar- 
ity. A security distribution is an amount, in respect of a borrowed security, that is 
either an underlying payment paid by the issuer of the security (for example as a 


dividend or a trust distribution) or a dealer rompers io payment. or an es com- 
pensation payment. ) 


“SLA compensation payment” means an amount ay pursuant 
to a securities lending arrangement as compensation fos an under- 
lying payment; 8 

Technical Notes: “SLA compensation payment” is a newly-defined term, intro- 
duced not to effect any substantive change to the relevant rules but only for simplic- 


ity and clarity. An SLA compensation payment is an amount paid pursuant to a se- 
curities lending arrangement as compensation for an underlying payment. 


“underlying payment” means an amount paid on a qualified se- 
curity by the issuer of the security. 


Technical Notes: “Underlying payment” is a newly-defined term. As with most of 
the other new definitions in this subsection, this term is defined for simplicity and 


clarity. An underlying payment is an amount paid on a qualified security by the is- 
suer of the security. 


Application: The July 18, 2005 draft legislation (Part 2 2 technical), subsec. 
192(5), will add the definitions “security distribution”, “SLA compensation pay- 


ae oe “underlying payment’ “to subsec. 260(1), applicable to arrangements made - 
arter ce 
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(2) Non-disposition — Subject to subsections (3) and (4), for the 
purposes of this Act, any transfer or loan by a lender of a security 
under a securities lending arrangement shall be deemed not to be a 
disposition of the security and the security shall be deemed to con- 
tinue to be property of the lender and, for the purposes of this sub- 
section, a security shall be deemed to include an identical security 
that has been transferred or returned to the lender under the 
arrangement. 


Related Provisions: 260(10), (11) — Application to partnerships. 


(3) Disposition of right — Where, at any time, a lender receives 
property (other than an identical security or an amount deemed by 
subsection (4) to have been received as proceeds of disposition) in 
satisfaction of or in exchange for the lender’s right under a securi- 
ties lending arrangement to receive the transfer or return of an iden- 
tical security, for the purposes of this Act the lender shall be 
deemed to have disposed at that time of the security that was trans- 
ferred or lent for proceeds of disposition equal to the fair market 
value of the property received for the disposition of the right (other 
than any portion thereof that is deemed to have been received by the 
lender as a taxable dividend), except that section 51, 85.1, 86 or 87, 
as the case may be, shall apply in computing the income of the 
lender with respect to any such disposition as if the security trans- 
ferred or lent had continued to be the lender’s property and the 
lender had received the property directly. 


(4) Idem — Where, at any time, it may reasonably be considered 
that a lender would have received proceeds of disposition for a se- 
curity that was transferred or lent under a securities lending ar- 
rangement, if the security had not been transferred or lent, the 
lender shall be deemed to have disposed of the security at that time 
for those proceeds of disposition. 


(5) Deemed dividend — For the purposes of this Act, any 
amount received (other than an amount received as proceeds of dis- 
position or an amount received by a corporation under an arrange- 
ment where it may reasonably be considered that one of the main 
reasons for the corporation entering into the arrangement was to en- 
able it to receive an amount that would otherwise have been 
deemed by this subsection to be a dividend) 


(a) under a securities lending arrangement from a person resi- 
dent in Canada, or a person not resident in Canada where the 
amount was paid in the course of carrying on business in Canada 
through a permanent establishment as defined by regulation, or 


(b) by or from a person who is a registered securities dealer resi- 
dent in Canada, where the amount is received or paid, as the 
case may be, in the ordinary course of the business of trading in 
securities carried on by the dealer, 


as compensation for a taxable dividend paid on a share of the capi- 
tal stock of a public corporation that is a qualified security shall, to 
the extent of the amount of that dividend, be deemed to have been 
received as a taxable dividend on the share from the corporation. 


_ Proposed Amendment — 260(5), (5.1) 


(5) Where subsection (5.1) applies — (5) Subsection 6. D 
applies to a taxpayer for a taxation year in respect of a particular 
amount (other than an amount received as proceeds of disposition 
or an amount received by a person under an arrangement where it 
may reasonably be considered that one of the main reasons for the 
person entering into the arrangement was to enable the person to 
receive an SLA compensation payment or a dealer compensation 
payment that would be deductible in computing the taxable in- 
come, or not included in computing the income, for any taxation 
year of the person) received by the taxpayer in the taxation year 


(a) as an SLA compensation payment, 
(i) from a person resident in Canada, or 


(ii) from a non-resident person who paid the particular 
amount in the course of carrying on business in Canada 
through a permanent establishment as defined by regula- 
tion; or 


S. 260(5.1) 


(b) as a dealer compensation payment. 


(5.1) Deemed character of compensation payments — If 
this subsection applies in respect of a particular emount received 
by a taxpayer in a taxation year as an SLA compensation payment 
or as a dealer compensation payment, the particular amount is 

, to We extent of the underlying payment to which the 


ash 4 oy the pee stock of a ne corporation (other than 
an underlying payment to which Peraziaen (b) applies), a taxa- 
ble dividend on the share; 


(b) where the underlying payment is paid by a trust ona ‘quali- 
fied trust unit issued by the trust,” 


(i) an amount of the trust’ Ss income that was, to the extent 
that subsection 104(13) : a io the underlying payment, 


_ (A) paid by the tru 
under the trust, and 


(B) designated by the tru respect of the taxpayer to 
the extent of a valid designation, if any, by the trust 
under this Act in respect of the recipient of the underly- 


ing payment, and 


payer as a beneficiary 


| ii) to the extent that the underving payment is a distribu- 
tion of a property from the trust, a distribution of that pro- 
from the trust; or 


her case, interest. 


July” 18, 2005 draft legislation (Part 2 — haul, Sabeec. 
subsec. 260(5) to read as above, and add subsec. (5.1), applicable 
ade after 2001, except that, if the parties to an arrangement jointly 

iting and file the election with the Minister of eae Revenue within 


compensation payments received under the arrangement before February 28, 2004, 
without reference to para. 260(5.1)(b), be te or paras. (b) and (c), as speed by 
the parties in the election. 


Technical Notes: ee: n 2608) in its current form, treats dividend compensa: 


nent where the shicunt 3 is « received 
- corporation entering into the 
iat would be treated as a divi- 


Subsection. 260(5) i is feorniced ubs ‘tions, and these subsections incor- 
porate three newly-defined terms: “deal 01 pie payment’, “SLA compensa- 
tion payment” and “underlying payment — 


New subsection 260(5) describes the circumstances under which the compensation 
payment deeming rule, now found in new subsection 260(5.1), applies. The deeming 
rule applies where an amount is received under a securities lending arrangement 
under one of these circumstances: from a person resident in Canada, from a person 
not ent in Canada where the amount was paid in the course of carrying on busi- 
ada through a permanent establishment, or from or by a registered securi- 

These are = nay the same as the circumstances — prior to the 


avoidance rule in this subsection — which currently addresses only the 
case of an “amount that would otherwise be received by a corporation as a divi- 
dend — is amended to include all otherwise non-taxable amounts that may be re- 
ceived under a securities lending arrangement, by any person. This amendment rec- 
ognizes that with the introduction of qualified trust units as “qualified securities,” a 
person may be treated as having received any of several kinds of non-taxable 
amounts. 


New subsection 260(5.1) treats a given compensation payment as one of three things: 
a dividend, an amount paid by a trust and having the same characteristics, source and 
purpose as the “underlying payment” amount paid by the trust directly, or interest. 
The overall effect of the provision is, in addition to replicating the former dividend 
deeming rule, to deem compensation payments in respect of payments from a trust to 
have the same characteristics, source and purpose as if the amounts were paid by the 
trust. 


These amendments apply to securities lending arrangements made after 2001 except 
that if the parties to an arrangement file a joint election in writing within 90 days 
after Royal Assent of this amendment with the Minister of National Revenue, the 
parties may elect such that either one or both of the deeming rules in paragraph 
260(5.1)(b) or (c) will not apply with respect to non-dividend compensation pay- 
ments received before February 28, 2004. Taxpayers may wish to make this election 
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S. 260(5.1) 


to leave open the possibility that these non-dividend compensation payments hi a 
different characterization under the lew prior to the 


Related Provisions: 18(1)(w / 
received by another person; 260(5) - r 260(5. 1) to apply; . 
Deductibility of compensation for security distribution; 26077) — Dividend refund. 


Related Provisions: 82(1)(a)(ii)(B) [to be repealed], 82(1)(a.1)(Gii) [proposed] — 
Amount deemed received by another person excluded from taxable dividends of indivi- 
dual; 248(1)*dividend rental arrangement”(d)) [to be repealed], (b)(ii)(B) [draft] — 
Dividend rental arrangement where 260(5) applies; 260(10)-(12) — Application to 
partnerships. 

History: Para. 260(5)(b) amended by 1995, c. 21, subsec. 75(1), applicable to trans- 
fers, loans and payments made after April 26, 1989. Para. (b) formerly read: 


(b) by or from a person resident in Canada who is registered or licensed under 
the laws of a province to trade in securities where the amount is received or paid, 
as the case may be, in the ordinary course of the business of trading or dealing in 
securities carried on by that person, 

Regulations: 8201 (permanent establishment). 

Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 

Canada. 


(6) Non-deductibility — In computing a taxpayer’s income under 
Part I from a business or property 


(a) where the taxpayer is not a registered securities dealer, no 
deduction shall be made in respect of an amount that, if paid, 
would be deemed by subsection (5) to have been received by 
another person as a taxable dividend; and 


(b) where the taxpayer is a registered securities dealer, no de- 
duction shall Yo made in so of more a *h of that amount. 


a ssi 
aunt or 


(B) the amount, if any, in respect of de security distri- 
bution t sation paymer 
Healer compensation ponent relates that is included in 


: th mabye: 
or of any person to whom the taxpayer is related. 
Application: The July 18, 2005 draft legislation (Part 2 — 


192(6), will amend subsec. 260(6) to read as ee applicable to es nade 
after 2001. 2 


Technical Notes: Subsection 260(6) limits the extent to which a per: 
a dividend compensation payment under a securities lending arrangement may de- 
duct the payment in computing income from a business or property. In brief, the 
subsection denies a deduction for any dividend compensation: payment made b 
sons other than registered securities dealers, and provides that registered sec 
dealers may deduct up to %/ of the dividend compensation payments they make 


Amended subsection 260(6) retains this % dividend compensation payment deduc- 
tion for registered securities dealers. It also allows ; any taxpayer — including but not 
limited to registered securities dealers——a deduction in respect of compensation 
payments, either SLA compensation payments or dealer compensation payments, 
that are not dividend compensation payments. The amount of this new deduction is 
computed differently depending on the actions of the taxpayer in question (the one 
who made the payment and seeks to deduct it). If the taxpayer has. disposed of the 
borrowed security and has included any resulting gain or loss in computing business 
income, the compensation payment is fully deductible. In any other case, new sub- 


the taxable income of the taxpayer or persons. related 


Income Tax Act 


section 260(6) allows a deduction to the exte ( 
payment and (it) the amount, to which the compensation ayment Lat 


Related Provisions: 260(6.1) — Deductible amount; 260(10). Clty easiepiitaalibe 
to partnerships. 
History: Subsec. 260(6) amended by 1995, c. 21, subsec. 75(2), applicable. to pay- 
ments made after June 1989. Subsec. (6) formerly read: 
(6) In computing the income of a taxpayer under Part I from a business or pro- 
perty, no deduction shall be made in respect of an amount that, if paid, would be 
deemed by subsection (5) to have been received by another person as a taxable 
dividend. 
(6.1) Deductible amount — Notwithstanding subsection (6), 
there may be deducted in computing a corporation’s income under 
Part I from a business or property for a taxation year an amount 
equal to the lesser of 


(a) the amount that the corporation is obligated to pay to another 
person under an arrangement described in paragraphs (c) and (d) 
of the definition “dividend rental arrangement” in subsection 
248(1) that, if paid, would be deemed by subsection (5) to have 
been received by another person as a taxable dividend, and 


Bae Amendment - —_ - 260( 1\(a) | 


ift the panies to the arrangement have made the election 
tion note to the proposed amendment to 2480 Ydividen 
except that, in its application to an arrangement mi 
to “subsection [260](5.1)” in pare oe fa) 
and 


dividend rental ee in abscGon 248(1) that, if pai 
deemed by subsection (5.1) to have been received by 
4 taxable dividend; and 


Technical Notes: Subsection 260(6.1) provides a deduction for dividend c d cnr 
sation payments made pursuant to certain dividend re) 
deductible is the lesser of the amo 
Sation under the arrangement and the amount of the dideads received b he corpo- 
ration under the arr. ae that were identified in its return of i income. as amounts 


tion year to pay to another persc L 
arrangements, 


Also, paragraph 260(6,1)(a) of the eee ver: ion of the Act i is amended, 
quence of the amendments to the definiti 
tion 248(1), by replacing the reference to ragraphs (c) and 
to a reference to “paragraph (b)” of that definition. _ 


of thet definit 


(b) the amount of the dividends received by the corporation 
under the arrangement that were identified in its return of in- 
come under Part I for the year as an amount in respect of which 
no amount was deductible because of subsection 112(2. 3) in 
computing the taxpayer’s taxable income or taxable income 
earned in Canada. 
he Provisions: 260(7)(b) — No dividend refund on amount deductible under 
0(6.1); 260(10), (11) — Application to partnerships. 
ea Subsec. 260(6.1) added by 1995, c. 21, subsec. 75(2), applicable to payments 
ade 


(a) after April 1989, where the corporation has elected under subsec. 74(3) (of 
1995, c, 21 — see under 248(1)“dividend rental arrangement”), except that, for the 
purposes of para. 260(6.1)(b), a dividend received after April 1989 and before July 
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Part X VII — Interpretation S. 260(8)(c)(ii)(A) 


1994 that was identified in the corporation’s return of income under Part I of the 
Act for its first taxation year that ends after June 22, 1995 shall be deemed to have 
been identified in its return of income under that Part for its taxation year in which 
the dividend was received; and 


(b) after June 1994, in any other case. 


(7) Dividend refund — For the purposes of section 129, 


(a) any amount paid by a corporation that is not a registered se- 
curities dealer (other than an amount for which a deduction in 
computing income may be claimed under subsection (6.1)), and 


(b) '4 of any amount paid by a corporation that is a registered 
securities dealer (other than an amount for which a deduction in 
computing income may be claimed under subsection (6.1)) 


that is deemed by subsection (5) to have been received by another 
person as a taxable dividend shall be deemed to have been paid by 
the corporation as a taxable dividend. 


(7) Dividend refund - — For ihe p purpose 
poration pays an amount for which no deduct 
corporation’s income may be claimed unde: 
subsection (5.1) deems the amount to have 
other person as a taxable dividend, 


deemed to have paid 'f of the amount as_ 
the is is a registered secur- 


for the purposes of ee 129. 


Subsection 260(7) is amended to. replace the rolpibace os 
“subsection 260(5.1)” and is reorganized for clarity an 
not to effect any substantive changes to the rule. 


‘s 
e - 


History: Subsec. 260(7) amended by 1995, c. 21, subsec. 75(2), applicable to pay- | (8) Non-resident withholdi 1g te aX 
ments made after June 1989, except that in its application to payments made after June XII. any amount paid or ere el 


1989 and before July 1994 with respect to a corporation that has not elected under 
subsec. 74(3) (of 1995, c. 21 — see under 248(1)“dividend rental arrangement”), sub- 
sec. 260(7) shall be read without reference to the expression “(other than an amount for 
which a deduction in computing income may be claimed under subsection (6;1))”. Sub- 
sec. (7) formerly read: 
(7) For the purposes of section 129, any amount paid by a corporation that is 
deemed by subsection (5) to have been received by another person as a taxable 
dividend shall be deemed to have been paid by the corporation as a taxable 
dividend. 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations. 


(8) Non-resident withholding tax — For the purposes of Part 
XIU, 


(a) any amount paid or credited under a securities lending ar- 
rangement by or on behalf of the borrower to the lender as com- 
pensation for any interest or dividend paid in respect of the se- 
curity shall be deemed to be a payment made by the borrower to 
the lender of interest, except that where, throughout the term of 
the securities lending arrangement, the borrower has provided 
the lender under the arrangement with money in an amount of, 
or securities described in paragraph (c) of the definition “quali- 
fied security” in subsection (1) that have a fair market value of, 
not less than 95% of the fair market value of the security and the 
borrower is entitled to enjoy, directly or indirectly, the benefits 
of all or substantially all income derived from, and opportunity 
for gain with respect of, the money or securities, 


(i) the amount paid or credited shall, to the extent of the 
amount of the interest or dividend paid in respect of the se- 
curity, be deemed to be a payment made by the borrower to 
the lender of interest or a dividend, as the case may be, paya- 
ble on the security, 
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(a) as an SLA compel 


(ii) the amount paid or credited shall, to the extent of the 
amount of the interest, if any, paid in respect of the security, 
be deemed for the purpose of subparagraph 212(1)(b)(vii) to 
have been payable by the issuer of the security, and 


(iii) the security shall be deemed to be a security described in 
subparagraph 212(1)(b)(ii) if it is a security described in par- 
agraph (c) of the definition “qualified security” in subsection 
(1), and 


(b) any amount paid or credited under a securities lending ar- 
rangement by or on behalf of the borrower to the lender as, on 
account of, in lieu of payment of or in satisfaction of, a fee for 
the use of the security shall be deemed to be a payment made by 
the borrower to the lender of interest and, for the purposes of 
this paragraph, where the borrower has at any time provided the 
lender with money, either as collateral or consideration for the 
security, and the borrower does not under the arrangement pay 
or credit a reasonable amount to the lender as, on account of, in 
lieu of payment of or in satisfaction of, a fee for the use of the 
security, the amount, if any, by which 


(i) interest on the money computed at the prescribed rates in 
effect during the term of the arrangement ~ 


exceeds 


(ii) the amount, if any, by which any amount that the lender 
pays or credits to the borrower under the arrangement ex- 
ceeds the amount of the money 


shall be deemed to be an amount paid under the arrangement by 
the borrower to the lender as a fee for the use of the security, at 
the time that an identical security is or can reasonably be ex- 
pected to be transferred or returned to the lender, 


and, for the purposes of Part XIII and any agreement or convention 
between the Government of Canada and the government of another 
country that has the force of law in Canada, any amount deemed by 
this subsection (other than subparagraph (a)(i) or (ii)) to be a pay- 
: ment of interest shall be deemed not to be payable on or in respect 
ction 26015)" with _ | of the security. 


Proposed Amendment — 260(8)-(8.2) 


c (For the purpose of Part 
ider a securities lending ar- 
er to the lender 


on payment is, subject to paragraph 
(b) or (c), deemed to be a payment of interest made by the 


nt by or. on behalt 


borrower to the lender; — 


-(b) as an SLA compensation pé payment in respect of a security 
_ that is a qualified trust unit, is deemed, to the extent of the 
- amount of the underlying payment to which the SLA compen- 


sation payment relates, to be an amount paid by the trust and_ 
ing the same character and composition as the underlying 
ment; 

as an SLA compensation payment, if the security is not a 
ified trust unit and throughout the term of the securities 


- lending arrangement, the borrower has provided the lender 


under the arrangement with money in an amount of, or securi- 


ties described in paragraph (c) of the definition “qualified se- 


curity” in subsection (1) that have a fair market value of, not 
less than 95% of the fair market value of the security and the 
borrower is entitled to enjoy, directly or indirectly, the benefits 
of all or substantially all income derived from, and opportunity 
for gain with respect of, the money or securities, 
(i) is, to the extent of the amount of the interest or dividend 
paid in respect of the security, deemed to be a payment 
made by the borrower to the lender of interest or a divi- 
dend, as the case may be, payable on the security, and 


(ii) is, to the extent of the amount of the interest, if any, 
paid in respect of the security, deemed 
(A) for the purpose of subparagraph 212(1)(b)(vii) to 
have been payable by the issuer of the security, and 


S. 260(8)(c)(ii)(B) Income Tax Act 


(B) to have been payable on a security 1 that is a security . 


described in subparagraph 212(1)(b)Gi) where the secur- 
ity is a security described in paragraph (c) of the defini- 
tion “qualified security” in subsection (1): and | 


(d) as, on account of, in lieu of payment of or in satisfaction of, 

a fee for the use of the security is deemed to be a Payment of 

interest made by the borrower to the lender. - 
Technical Notes: Subsection 260(8) applies special rules, for the purpc es of Part 
XIII of the Act. to payments made under securities. lending arrangemen he sub- 
section has two main aspects: rules that ensure the appropriate treatment for Part XII 
purposes of compensation payments; and a rule that in certain | ircumstances vet 
treat a borrower as having paid to a lender a “borrow fee. _ 


In addition to incorporating the newly added definitions, SLA con pensation pay- 
ments and underlying payments (which do not effect any substantive changes), the 
subsection is rearranged into three separate subsections. Amended subsection 260(8) 
retains the previous rules for compensation payments relating to interest and divi- 
dends, confining them to amounts paid on a security that is not a qualified trust unit. 
Subsection 260(8) also provides for compensation payments made in respect of a 
borrowed qualified trust unit: these are treated as payments from a trust and as hav- 
ing the same character and CompoNnOD as the trust payments for which they 
compensate. 


(8.1) Deemed fee for borrowed security — For the purpose 
of paragraph (8)(d), if under a securities lending arrangement the _ 
borrower has at any time provided the lender with money, either — 
as collateral or consideration for the security, and the borrower 
does not, under the arrangement, pay or credit a ree sonable 
amount to the lender as, on account of, in lieu of payment of or in 
satisfaction of, a fee for the use of the security, the borrower is 


deemed to have, at the time that an identical security is or can — 


reasonably be expected to be transferred or returned to the lender, 
paid to the lender under the arrangement an amount as a fee for 
the use of the security equal to the amount if any, by 


(a) the interest on the money computed at the prescribed rates 
in effect during the term of the —— / _ 


exceeds 


(b) the amount, if any, by which any amount that the fender 
pays or credits to the borrower under the arrangement exceeds 
the amount of the money. 


(8.2) Effect for tax treaties DS >» 


ae subsection (8), any _ 
amount, paid or credited under a securities lending arrangement 
by or on behalf of the borrower to the lender, that is deemed by 
paragraph (8)(a), (b) or (d) to be a payment of interest, is deemed 
for the purposes of apy ‘tax treaty not to be pele on or in re- 
spect of the security. 
Technical Notes: New cpbsection 260(8.1) provides for a fone borrow fee, on 
the same basis as the existing paragraph 260(8)(b). New subsection 260(8.2) simi- 
larly preserves the effect of the yee at tos section oe) in relation to 
tax treaties. J 

Application: The July 18, 2005 katt iesisiation (Part 2 technical tier 


192(8), will replace subsec, 260(8) with subsecs.  260(8)-8. a, appa: to arr 
ments made after 2001. 


Related Provisions: 212(1)(b)(xii), (xiii), 212(2.1) — Exemptions from non-resi- 
dent withholding tax; 212(19) — Special tax on securities dealers re non-resident with- 


holding tax exemption; 260(8.1) — Deemed fee for 260(8)(d); 260(8.2) — Effect for 


tax treaty purposes. 


History: Subpara. 260(8)(a)(iii) added by 1994, c. 21, s. 116, applicable to securities 
lending arrangements entered into after May 28, 1993. 


Subsec. 260(8) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 199(2), applica- 
ble to transfers, loans and payments made after April 26, 1989, except that, in its appli- 
cation to transfers, loans and payments made before May 27, 1989, para. 260(8)(a) 
shall be read as follows: 


(a) any payment made by or on behalf of the borrower to the lender as compen- 
sation for any interest or dividend paid in respect of the security shall be deemed 
to be a payment by the borrower to the lender of interest or a dividend, as the 
case may be, on the security; and 


Subsec. 260(8) formerly read: 
(8) For the purposes of Part XIII, 


(a) any payment made under a securities lending arrangement by or on be- 
half of the borrower to the lender as compensation for any interest or divi- 
dend paid in respect of the security shall be deemed to be a payment made 
by the borrower to the lender of interest, except that where, throughout the 


(40) Partnerships — For the purpose of this section, 


term of the securities lending arrangement the borrower has provided to the 
lender under the arrangement cash in an amount of, or securities described in 
paragraph (c) of the definition “qualified security” in subsection (1) that 
have a fair market value of, not less than 95% of the fair market value of the 
security and the borrower is entitled to enjoy, directly or indirectly, the bene- 
fits of substantially all income derived from and opportunity for gain with 
respect to the cash or securities, the payment shall be deemed to be a pay- 
ment by the borrower to the lender of interest or a dividend, as the case may 
be, payable on the security; and 

(b).any payment made under a securities lending arrangement by or on be- 
half of a borrower of a security to the lender for the use of the security shall 
be deemed to be a payment made by the borrower to the lender of interest 
and, for the purposes of this paragraph, any profit earned by the lender that 
may reasonably be considered to have resulted from the securities lending 
arrangement, other than any payment made by or on behalf of the borrower 
to the lender as compensation for any interest or dividend paid on the secur- 
ity, shall be deemed to be a payment made under the securities lending ar- 
rangement by the borrower of the security to the lender for the use of the 
security. 


(9) Restricted financial institution — For the purposes of sub- 
section 187.3(1), where at any time a dividend is received by a re- 
stricted financial institution on a share that was last acquired before 
that time pursuant to an obligation of a borrower to return or trans- 
fer a share under a securities lending arrangement, an acquisition of 
the share under the arrangement shall be deemed at and after that 
time not to be an acquisition of the share. 


Proposed Addition — 260(10)-(12) _ 


(a) a person includes. a partnership; and : 
(b) a partnership is deemed to be. a registered securities dealer 


Technical Notes: A “securities lending arrangement” (SLA) i is defined in cubs 
tion 260( » as a particular transaction between two persons: the “lender” and 
“borrower” of a security. A partnership — which for most purpo: not 
a enon — can Be a party to a transaction that would be 3 an SLA if the parr ite 


be treated as an SLA New subsection ; Cc 
bring partnerships within the SLA tules. 


New subsection 260(10) provides that, for the purposes of section 260, a person ine 
cludes a partnership. This allows a partnership to be either the borrower or the lender . 
in respect of an SLA. The subsection also treats a partnership as a registered securi- 

ties dealer, if all of its members are themselves registered securities dealers : 


Related Provisions: 260(1 1) — Corporate partners 
(11) Corporate members of partnerships —A corporation 
that is, in a taxation year, a member of a partnership i is deemed | 


(a) for the purpose of ee subsection (5S) in respect of the 
taxation year, 


(i) to receive its spected proportion, = each fisc | period 
of the partnership that ends in the taxation year, of each 


amount received by the partnership in that discal period, 
and 


(ii) in respect of the receipt of its specified proportion of 
that amount, to be the same person as the partnership; 


(b) for the purpose of applying paragraph (6. 1)(a) in respect of 
the taxation year, to become obligated to pay its specified pro- 
portion, for each fiscal period of the partnership that ends in - 
the taxation year, of the amount the partnership becomes, in 
that fiscal period, obligated to pay to another person under the 
arrangement described in that paragraph; and 


(c) for the purpose of applying s section 129 in t esuec! of ~ 
taxation year, to have paid 


(i) if the partnership 1 is not a guid securities dealer, the 
corporation’s specified proportion, for each fiscal period of 
the partnership that ends in the taxation year, of each 
amount paid by the partnership (other than an amount for 
which a deduction in computing income may be claimed 
under subsection (6.1) by the corporation), and 


(ii) if the partner: ship is a registered securities dealer, '/; of 
the corporation’s specified proportion, for each fiscal pe- 


Schs, 4s 


riod of the partnership that ends in the taxation year, of 
each amount paid by the partnership (other than an amount 
for which a deduction in computing income may be 
claimed under subsection (6.1) by the corporation). 


Technical Notes: A transaction’s status as an SLA is relevant to, among other 
things, the tax treatment of amounts paid and received in compensation for dividends 
or interest on the security that is transferred or lent. New subsections 260(11) and 
(12) are added to ensure the appropriate treatment of these amounts in a case where a 
corporation or an individual is a member oo a paesp, that has entered ‘into an 
SLA. : oo | : 


¢ Under new porderach 260(11)(a), a corporation that is a member of a Partner ship 
is treated for the purpose of subsection 260(5) as having received its “specified 
proportion” (now defined in subsection 248(1)) of each compensation payment 
or amount in respect of proceeds of disposition that is described in subsection 
-260(5) and was received by the partnership. It is also treated as being the same 
person as the partnership, thus ensuring that the partnership's reasons for enter- 
ing into the arrangement (which are relevant to the appli ty of the subsec- 
tion) are attributed to the corporation. = 


° New paragraph 260(1 1)(b) treats the corporation 
specified proportion of each dividend compensati 
_ graph 260(6.1)(a). 


of applying the 
proportion of 
‘the partnership. _ 
(12) Individual members of partnerships — An individual | 
that is, in a taxation year, a member of a partnership is deemed — 


(a) for the purpose of applying subsection O)i in respect oF the 


+ New paragraph 260(11)(c) treats the corporation, for 
_ dividend refund rules in section 129, as having paid 
each non-deductible dividend compensation payment mad 


lividual’s specified proportion, for each - 
_ partnership that ends in the taxation 
nt received by the pestis bp in that fis- 
cal period, and 
(ii) in respect. of the receipt of the individual’s cpeciticd 
proportion of that amount, to be the same a as the 
partnership; and 


(b) for the purpose of clause S21 NC@NiD®), to have paid the 
_ individual’s specified proportion, for each fisca 
partnership that ends in the year, of eacl 
partnership in that fiscal period that is 
(5,1) to have been received by anoth 
dividend. 


Technical Notes: 


¢ New paragraph 260(12)(a) performs for sndividuals wee are members of a part- 
nership the same functions as new paragraph 260( Ifa) does. for corporations 
that are partners. 


¢ New paragraph 260(12)(b) treats an individual partner as having paid, for the 
purpose of clause $2(1)(a)(ii)(B), the individual's specified proportion of each 
dividend compensation payment paid by the partnership that is deemed by new 
subsection 260(5. . to have been received by another person as a taxable — 
dividend. 


Application: The aw 18, 2005 draft legislation (Part 6 © technica), ores _ 
192(9), will add subsecs. 260(10) to (12), applicable to . 


(a) arrangements made after December 20, 2002; and 


(b) an arrangement made after November 2. 1998 and before December a1, 2002 
if the parties to the arrangement have made the election described in the Applica- 
tion note to the amendment to 248(1)“dividend rental arrangement”, eneeyt that, 
in its application to an arrangement made before 2002, the reference to “subsec- 
tion [260](5.1)” in para. 260(12)(b) is to be read as “subsection (5). 


Definitions [s. 260]: “amount”, “business” — 248(1); “carrying on business in Can- 
ada” — 253; “corporation” — 248(1), Interpretation Act 35(1); “dealer compensation 
payment” — 260(1); “disposition”, “dividend”, “individual” — 248(1); “fiscal pe- 
riod” — 249(2)(b), 249.1; “mutual fund trust’ — 132(6)(7),132.2(3)(n), 248(1); “non- 
resident” — 248(1); “permanent establishment” — Reg. 8201; ‘person’, “prescribed”’, 
“property” — 248(1); “public corporation” — 89(1), 248(1); ° ‘qualified trust unit’ — 


260(1); “registered securities dealer’, “regulation” — 248(1); “related”? — 251(2)-(6); 
“resident in Canada’’ — 250; “SLA compensation payment”, “security distribution” — 
260(1); “securities lending arrangement” — 248(1), 260(1); “series” — 248(10); 
“share”, “specified proportion’, “tax treaty”, — 248(1); “taxable dividend” — 89(1), 


5270 be deleted: see Proposed Amendment below. 


Listed Corporations 


Schedule 


248(1); “taxable income” — 248(1); “taxation year’ — 249; 
“trust” — 104(1), 248(1), (3); “underlying payment” — 260(1). 


Grandfathering of Various Amendments Announced on April 26, 1995: 
1998, c. 19, s. 247 reads as follows: 


“taxpayer”? — 248(1) 


247. (1) Exception to coming-into-force — Subsections 73(4), 74(5), subsec- 
tion 18(13) of the Act, as enacted by subsection 79(2) and subsections 89(1), (2) 
and (6), 94(1) and (2), 95(1), 116(3) to (5), 120(1) and 124(1) and (2) do not 
apply to the disposition of property by a person or partnership (in this subsection 
and subsection (2) referred to as the “transferor”’) that occurred before 1996 


(a) to a person who was obliged on April 26, 1995 to acquire the property 
pursuant to the terms of an agreement in writing made on or before that day; 
or 


(b) in a transaction, or as part of a series of transactions, the arrangements - 
for which, evidenced in writing, were substantially advanced before April 
27, 1995, other than a transaction or series a main purpose of which can 
reasonably be considered to have been to enable an unrelated person to ob- 
tain the benefit of 


(i) any deduction in computing income, taxable income, taxable income 
earned in Canada or tax payable under the Act, or 


(ii) any balance of undeducted outlays, expenses or other amounts. 


(2) Election — Notwithstanding subsection (1), subsection 18(13) of the Act, as 
enacted by subsection 79(2), and the other subsections of this Act referred to in 
subsection (1) apply to a disposition in respect of which the transferor has filed 
with the Minister of National Revenue before the end of the third month after the 
month in which this Act is assented to [i.e., before October 1998 — ed.] an elec- 
tion in writing to have those subsections apply. 


(3) Interpretation — For the purpose of subsection (1), 
(a) a person shall be considered not to be obliged to acquire property where 
the person can be excused from the obligation if there is a change to the Act 
or if there is an adverse assessment under the Act; 
(b) an “unrelated person” means any person who was not, or a partnership 
any member of which was not, related (otherwise than because of paragraph 
251(5)(b) of the Act) to the transferor at the time of the disposition; and 
(c) a person is deemed to be related to a partnership of which that person is a 
majority interest partner. 


The following are the provisions of the Act affected by the indicated provisions of 
19985165 19: 


Amending Bill ITA Provision 


73(4) 13(21.1), (21.2) [new] 

7A(5) 14(12), (13) [new] 

79(2) 18(13) [amended] 

89(1) 40(2)(e) [repeal] 

89(2) 40(2)(h)G) [amended] 

89(6) 40(3.3)-(3.6) [new] 

94(1) 53(1)(£.1), (f.11) [amended] 

94(2) 53(1)(£.2) [amended] 

95(1) 54“superficial loss” [amended] 

116(3) 85(4) [repeal] 

116(4) 85(5) [amended] 

116(5) 85(5.1) [repeal] 

120(1) 93(4) [amended] 

124(1) 97(2) [amended] 
97(3){repeal], (3.1) [repeal] 


124(2) 


_ Proposed Addition — Schedule 


~ SCHEDULE : LISTED CORPORATIONS 
(Subsection 181(1) “financial institution” (g)(i)) 


2419726 Canada Inc.>? 

AmeriCredit Financial Services of Counde Ltd. 

AVCO Financial Services Quebec Limited 

Bombardier Capital Ltd. 

Canaccord Capital Credit Corporation/Corporation de crédit 
Canaccord capital 

Canadian Cooperative Agricultural Financial Services 

Canadian Home Income Plan Corporation 

Citibank Canada Investment Funds Limited 
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Citicapital Commercial Corporation/Citicapital Corporation 
Commerciale 

Citi Cards Canada Inc./Cartes Citi Canada Inc. 

Citi Commerce Solutions of Canada Ltd. 

CitiFinancial Canada East Se corpo- 
ration du Canada Est . 

CitiFinancial Canada, Ine. jCiiFinancivie Canada, Ine. 

CitiFinancial Mortgage Corporation/CitiFinanciere, oe 
tion de préts hypothécaires>2 

CitiFinancial Mortgage East Corporation/CitiFinanciére, cor- 
poration de préts hypothécaires de I’Est>2 

Citigroup Finance Canada Inc. 

Crédit Industriel Desjardins 

CU Credit Inc. 

Ford Credit Canada Limited 

GE Card Services Canada Inc./GE Services de Cartes de Can- 
ada Inc.>2 

General Motors Acceptance Corpor ation of Canada Limited 

GMAC Residential Funding of Canada, Limited 

_. Household Commercial Canada Inc. 

Household Finance Corporation of Canada 

Household Finance Corporation Limited 

Household Realty Corporation Limited 

Hudson’s Bay Company Acceptance Limited 

John Deere Credit Inc./Crédit John Deere Inc. 

Merchant Retail Services Limited : 

PACCAR Financial Ltd./Compagnie Financiére Paccar Ltée 

Paradigm Fund Inc./Le Fonds Paradigm Inc. . 

Préts étudiants Atlantique Inc./Atlantic Student Loans Inc. 

Principal Fund Incorporated 

RT Mortgage-Backed Securities Limited 

RT Mortgage-Backed Securities H Limited 

State Farm Finance Corporation of Canada/Corporation de 
Crédit State Farm du Canada 

Trans Canada Credit Corporation 

Trans Canada Retail Services Company/Société de services de 
détails trans Canada 

Wells Fargo Financial Canada Corporation 


wes 


Application: The July 18, 2005 draft legislation (Part 2 —technical), subsecs. 
193(1)<4), will add the Schedule after s. 260, deemed to have come into force on 
December 20, 2002 so as to, on the dates set out below, list each of the following 
corporations in the schedule:>3 


(a) 2419726 Canada Inc., January 1, 1998 except that, in its application 


(i) after May 1999 and before April 2002, the reference in the schedule to _ 


that corporation is to be read as “CitiFinancial Canada. Inc./CitiFinanciére 
Canada, Inc.”, and 

(ii) after 1997 and before June 1999, the reference in the schedule to that 
corporation is to be read as “Commercial Credit Corporation CCC Lim- 
ited/Corporation De Credit Commerciale CCC Limitée”; 


(b) AmeriCredit Financial Services of Canada Ltd., June 30, 2001; 


(c) Canaccord Capital Credit Corporation/Corporation de crédit Canaccord capi- 


tal, September 25, 2000; 

(d) Citibank Canada Investment Funds Limited, December 31, 2001; 

(e) Citicapital Commercial Corporation/Citicapital Corporation Commerciale. 
January 1, 2000 except that, in its application after 1999 and before July 2001, 
the reference in the schedule to that corporation is to be read as “Associates 
Commercial Corporation of Canada Ltd/Les Associés, Corporation Commer- 
ciale du Canada Ltee”™; 

(f) Citi Cards Canada Inc./Cartes Citi Canada Inc., September 25, 2003; 

(g) Citi Commerce Solutions of Canada Ltd., January 1, 2003; 


(h) CitiFinancial Canada East Company/CitiFinanciére, corporation da Canada 
Est, December 23, 1997 except that, in its application 


(i) after April 2001 and before April 2002, the reference in the schedule to 
that corporation is to be read as “CitiFinancial Services of Canada East 
Company/CitiFinanciére, compagnie de services du Canada Est”, 


(il) after September 26, 1999 and before May 2001, the reference in the 
schedule to that corporation is to be read as “Associates Financial Services 


Ss? 
>-To be deleted; see Proposed Amendment below. 


>” Also see Proposed Amendment to the Schedule, below. 
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of Canada East Compa | Associ : 
du Canada Est”, 


‘ oes de eee oo 


Gy) after December 29, 1997 aad befor fevonn £3, 1998, the releciice un. 
the schedule to that corporation is to. be read as “Avco Financial Servi 
Canada East pee Financiers Aveo, | Cada Est Compagnie”. 
and : 
(v) after December 22, 1997 a before Decenee 20, 1997. the r erence in 
the schedule to that corporation is to be read as a reference to “Aveo Finan- 
cial Services Canada East Company”; = 
(i) CitiFinancial Canada, Ine. [CitiFinanciéze Canada, Ine. March 2, 1086 8 cept 
that, in its application 
(i) after April 2001 and before April 2002, the reference i in the schedule to 
that corporation is to be read as “CitiFinancial Services oO 
Ltd/CitiFinanciére, services du Canada, Ltée”, and 
(ii) after March 1, 1998 and before May 2001, the reference | in the schedule 


to that corporation is to be read as “Associates Financial Services of _ : 
Ltd./Les Associés, Services Financiéres du Canada Lice. 


G) CitiFinancial Mortgage Corporation/CitiFinanciére, corporation de préts hy- 
pothécaires, March 2, 1998, except that, in its application after March | i, 1998 
and before May 2001, the reference in the schedule to that corporation is to be _ 
read as “Associates Mortgage Corporation/Les Associés, Coes de Prets — 
Hypothécaires”; : 


(k) CitiFinancial Mortgage East: Corporation/CitiFinanciére, cotporation de préts 
hypothocaires de l'Est, December 23, 1997, except that, in its: application 


(i) after November 2, 1999 and before May 2001, the reference in the sched- 
ule to that corporation is to be read as “Associates Mortgage East, Corpora- : 
tion/Les Associés, Corporation de Préts Hypothécaires de l'Est”, _ 


(ii) after September 27, 1999 and before November 3 1999, the plcnee in 
the schedule to that corporation is to be read as “Associates Mortgage East 
Corporation/Les Associés, Corporation de Financiers du — He cae 
de VEst’, 


(iil) after February 12, 1998 and before September 28, 1999, the reference in 
the schedule to that corporation is to be read as “Avco Financial Services — 
Realty East Company/Compagnie Services Financiers Immobiliers Avco 
Est™, 


(iv) after December 29, 1997 and before foray 13, 1998, the réletence in 
the schedule to that corporation is to be read as “Avco Financial Services 


Realty East Company/Services Binancivts Immobiliers Aveo Est Rie / 
gnis”, and i - 


(v) after December 22, 1997 and before Deceniber 30, 1997, the Wicecs in 
the schedule to that corporation is to be read as “Avco ie eee 
Realty East Company”; : 


(1) Citigroup Finance Canada Inc., January 1, 1998, except ee in its pee See 
after 1997 and before June 11, 2003, the reference in the schedule to that corpo- 
ration is to be read as “Associates Capital Corporation of ua ean G de 
capital associés du Canada”; 


(m) Ford Credit Canada Limited, December 23. 1997 [deemed to have been, 
from July 1, 1989 to December 22, 1997, prescribed by a weErason under para. 
181(1\(¢)]; 


(n) GE Card Services Canada Inc /GE Services de Cartes du Canada Inc., August : 
2. 2000; 


(0) GMAC Residential Funding of Canada, Limited, January 1, 2003; 
(p) John Deere Credit Inc./Crédit John Deere Inc., January 1, 197, 


(q) PACCAR Financial Ltd, ee Financiére Paccar Ltée, baa iE 
2003: 


(r) Paradigm Fund Inc./Le Fonds Paradigm Inc., Hie 1 2002: 


(s) Préts étudiants Atlantique Inc./Atlantic Student Loans Ine., January 1, 1998 
except that, in its application after 1997 and before June 13, 2002, the reference 
in the schedule to that corporation is to be read as a étudiants Bow 
Inc./Acadia Student Loans Inc.” 


(t) State Farm Finance Conoaite of Canada/Corporation de Crédit State Farm 
du Canada., January 1, 2002 except that, in its application after 2001 and before 
May 2002. the reference in the schedule to that corporation is to be read as 
“VNB Financial Services Inc./Services financiers VNB, Inc.”; 


(u) Trans Canada Retail Services Company/Société de services de déuils trans 
Canada, January 1, 1999 except that, in its application after 1998 and before 
January 15, 2002, the reference in the schedule to that corporation is to be read 


Sch. — Listed Corporations 


as “National Retail Credit Services Company/Société de services de credit aux 
détaillants national”; and 

(v) Wells Fargo Financial Canada Corporation, January 1, 1999, except that, in 
its application after 1998 and before September 7, 2001, the reference in the 
schedule to that corporation is to be read as “Norwest Financial Canada 
Company”. 


Proposed Amendment — Schedule 


Application: The July 18, 2005 draft legislation (Part 2 — technical), subsec. 
193(5), will amend the proposed Schedule by removing from the list, as of the dates 
set out below, the following corporations: 


(a) GE Card Services Canada Inc./GE Services Cartes du Canada Inc., January |, 
2003; 
(b) 2419726 Canada Inc., March 31, 2002; 


(c) CitiFinancial Mortgage Corporation/CitiFinanciére, corporation de préts hy- 
pothécaires, March 31, 2002: and 


(d) CitiFinancial Mortgage East Corporation/CiiFinancitre, a de prets 
hypothocaires de l'Est, April 1, 2002. 


Technical Notes: For information about this new cheats: oe : commentary to 
subsection 181(1) [181(1)“financial institution’(g) — ed]. : 
Letter from Dept. of Finance, December 11, 2000: 
Dear [xxx] 
Thank you for your letter dated October 3, 2000 on behalf of ake squecing that it 


be prescribed as a financial institution for the purpose of the Large Corporations Tax 
(“LCT”) in Part 1.3 of the Income Tax Act (the “Act’”). 


It is our understanding that the principal business of [xxx] will be to provide loans to 
[xxx] investors [xxx]. We also understand that [xxx] will be in direct competition 
with banks and other a that are financial institutions for LCT purpose 
[xxx]. 


Based on these understandings, we are prepared to recommend that [xxx] be pre- 


scribed as a financial institution for the purposes of the LCT. We ask [xxx] to advise 


us, however, if the nature of the company’s business changes, so that its status for 
LCT purposes can be re-examined. 


You have advised that there are no current or anticipated arm’s length holders of 
shares or debt in [xxx] that would potentially lose entitlement to an LCT investment 
allowance if [xxx] were prescribed. Based on this, we are prepared to recommend 
that [xxx] be prescribed as of its date of incorporation, September 25, 2000. This 
recommendation will be made on the condition that no debt (other than long-term 
debt within the meaning of subsection 181(1) of the Act) issued by [xxx] is held by 
an unrelated corporation (other than a financial institution within the meaning of that 
subsection) prior to December 1, 2001. 


I cannot offer any assurance that either the Minister of Finance or : Cabinet will agree 
with the recommendation that we intend to make in this regard. Nonetheless, T hope 
that this statement of our position is helpful. 


Yours sincerely, 


Brian Emewein 
Director. Tax Legislation Division, Tax Policy Branch 


Letter from Dept. of Finance, March 6, 2001: 
Dear [xxx] 


I am writing in response to your letter dated December 18, 1998 on behalf of [xxx] 
requesting that it be prescribed as a financial institution for the purpose of the Large 
Corporations Tax (“LCT”) in Part 1.3 of the Income Tax Act (the “Act”). As you are 
aware, the need for additional information to develop a clearer understanding of 
[xxx] business necessitated several exchanges of information between your col- 
leagues and [xxx] principal and my officials. Nonetheless, I apologize for the delay 
in concluding our decision in this case. 


It is our understanding that the principal business of [xxx] is to provide loans to 
individuals and corporations for investment in SEC-approved U.S. mutual funds and 
other securities. We also understand that [xxx] competes with banks, trust compa- 
nies, credit unions and other prescribed financial institutions for clients. We under- 
stand that [xxx] income is primarily comprised of the spread between its interest 
revenue on these loans and the interest cost of its own financing. 


Based on these understandings, we are prepared to recommend that [xxx] be pre- 
scribed as a financial institution for the purposes of the LCT. We ask [xxx] to advise 
us, however, if the nature of the company’s business changes, so that its status for 
LCT purposes can be re-examined. 


You have advised that some of [xxx] funding is received from third party corpora- 
tions that would potentially lose entitlement to an LCT investment allowance if [xxx] 
were prescribed. The Department’s policy is to recommend prescribing a corporation 
on a fully prospective basis with an additional delay where necessary to protect third 
party investors. Based on the information you have provided, we are prepared to 
recommend that [xxx] be prescribed as of January 1, 2002. 

I cannot offer any assurance that either the Minister of Finance or Cabinet will agree 
with the recommendation that we intend to make in this regard. Nonetheless, I hope 
that this statement of our position is helpful. 


Schedule 


Yours sincerely. 


Brian Emewein 
Director, Tax Legislation Division, Tax Policy Branch, 


Letter from Dept. of Finance, April 9, 2001: 
Dear [xxx] 


Thank you for your letter dated November 13, 2000 requesting that [xxx] be pre- 
scribed as a financial institution for the purpose of the Large yop ieapeea Tax 
(“LCT”) in Part 1.3 of the Income Tax Act (the “Act”). 


It is our understanding that the principal business of [xxx] is to provide loans to 
individuals and closely-held private entities to finance automobiles, real estate and 
general consumer and commercial needs. We understand that [xxx] income is prima- 
rily comprised of the spread between its interest revenue on these loans and the inter- 
est cost of its own financing. You advised that [xxx] competes with banks and other 
prescribed financial institutions such as automotive credit corporations and other re- 
tail and small business lenders. You have indicated that [xxx] does not carry on any 
leasing business. 


Based on these understandings, we are pepe to recommend that [xxx] be pre- 
scribed as a financial institution for the perposss of the LCT. We ask that [xxx] ad- 
vise us, however, if the nature of the =e S business changes, so that its status 
for LCT purposes can be re-examined, 


The Department’s policy is to recommend prescribing a corporation on a fully pro- 
spective basis with additional time delays where necessary to protect third party in- 
yestors. According to the documentation you provided [xxx] does not have any third 
party investors that would lose an investment allowance as a result of [xxx] being 
prescribed as a financial institution. Based on this, we are prepared to recommend 
that [xxx] be prescribed with effect from the beginning of its taxation year beginning 
January 1, 2002. This recommendation will be made on the condition that no debt 
(other than long-term debt within the meaning of subsection 181(1) of the Act) is- 
sued by [xxx] is held by an unrelated corporation (other than a financial institution 
within the meaning of that subsection) prior to January 1, 2002. For greater certainty, 
the existence of banker’s acceptances drawn by [xxx] would not be considered to 
violate this condition since they are effectively considered for LCT purposes to be 
held by the accepting bank rather than the third party investors who buy them. 


Since prescription must be formally effected through a regulation approved by Cabi- 
net, I cannot offer any assurance that either the Minister of Finance or Cabinet will 
agree with the recommendation that we intend to make in this regard. Nonetheless, I 
hope that this statement of our position is helpful. 


Yours sincerely, 


Brian Erewein 
_ Director, Tax Legislation Division, Tax Policy Branch 


Letter from Dept. of pane April 29, 2002: 
Dear [xxx] 


This is further to your letter of September 25, 2001, in which you advise of your 
client’s change in name from [xxx]. As you note, our letter of December 10, 1998 
confirmed our intention to recommend that [xxx] be prescribed for the purposes of 
paragraph (g) of the definition “financial institution” in subsection 181(1) of the Jn- 
come Tax Act, and you now request that this recommendation reflect this name 
change. 


We understand from your letter that [xxx] continues to conduct the same business 
activities as were carried on prior to this name change, and upon which our earlier 
decision was made to recommend that [xxx] be prescribed. We also understand from 
the Certificate of Name Change. enclosed with your letter, that this change was ef- 
fective [xxx]. Given these understandings, we confirm that our recommendation to 
treat [xxx] as a financial institution will reflect this name change as of the date it took 
effect. 


As you know, | cannot offer any assurance that the Minister of Finance will agree 
with the recommendations that we intend to make in this regard. Nonetheless, | hope 
that this statement of our position is helpful. 


Yours sincerely, 


Brian Emewein 
Director, Tax Legislation Division, Tax Policy Branch 


Letter from Dept. of Finance, January 14, 2003: 
Dear [xxx] 


Thank you for your letters dated October 2. 2001 and October 31, 2002, in which you 
request that two companies — one of which is not yet incorporated, and to which you 
refer as “[xxx] Newco” — be prescribed under paragraph (g) of the definition of “fi- 
nancial institution” in subsection 181(1) of the Income Tax Act (the Act). 


As you may know, the proposals announced on December 20, 2002 to amend the Act 
provide for, among other things, a fundamental change in the manner in which cor- 
porations are identified under paragraph (g) as being financial institutions. Rather 
than listing these corporations in a regulation, this new approach is to list them in a 
schedule to the Act. It is proposed that this change be made effective after December 
22, 1997. As a result, requests to be prescribed under this paragraph with effective 
dates after December 22, 1997 —as is the case with your request — will be treated 
as requests to be listed in the schedule to the Act. 


1541 


Schedule Income Tax Act 


operates as. “privale label” a cad issuer [ 
raises funds from related corporation oo 


[xxx] be Le in the ee to the Act for the purposes of paragraph (g) of the 


definition “financial institution” in subsection 1811). pee we ask that S of 


raion on a fully. ‘mor basis with additional ti 


a upon its incorporation, there will - 


ration is he d by an unrelated corporation (oth han a financial 
meaning of wae subsection) prior to eee 31, 2006. 


mendations thet a tend to make oe this regard. Nonetheless, I 
of our position is helpful. _  . Cl 


effective for its taxation year ending | December 31, 2000 and siege years. How- 


weed corporation ore . a financial i 
prior to June 30, 2001. _ 


You explain that [xxx] has not issued debt in the public market, given its understand. - 


ing that doing sO before actually penne a Dieseribed (now listed) financial instifu- 


though [xxx] gnemed: as if it would not be treated as a financial institution as of 


either December 31, 2000 or June 30, 2001. Rather, it would appear as though [xxx] _ 
and other members of its corporate group, have operated since December 31, 2000 as _ 
if [xxx] would not be treated as a financial institution until measures were adopted to 


that effect. As we understand it, certain investments made from within the group to 
[xxx] during this time would not qualify as investment allowance inclusions if the 
effective date of [xxx] change in status as currently proposed were to be adopted. AS 
a result, you explain that the corporate group would incur greater tax liability under 


Part 1.3 for the 2000, 2001, and 2002 taxation years than would be the case if ey 


were not treated as a financial institution for these years. 


Given that these extraordinary circumstances were in part created by the delay | in 
finalizing the process by which to list [xxx] as a financial institution, we consider 


that it would be appropriate to recommend the change you have requested. To that - 


cated our intention - recommend that boar be mesenbed 6 asa Seance institution, 


ae Hall ; 
[xxx] (the cra. As know, we pro see the Corporati io] 


Company) be treated ‘ 
definition “financial institution” 


han li corpora egul 
schedule to the Act. it is proposed that this change be made effective ite ) be 
with effect 


L understand from conversations your colleague, [xxx] has had with Ryan : 
Division that the Company requests th: 1 with effect for the 2003 
suc! taxation years. The Department’ iS policy is to recommend listing : a bt 


pe hid party investors 
arm’s length holders of debt in the Company that would porentuaty lose entitlem 
to a Part 1.3 investment allowance if it were listed. Based on this, and the date of y: 
request, we are prepared to recommend that the Company be listed with effe 
requested. However, this recommendation will be made provided no debt ‘issu 
the Company (other than long-term debt within the meaning of subsection 181(1) 
held by any unrelated corporation (other than a i Financial scention within ‘the me 
ing of that subsection) prior to July 2004, — 


I cannot offer any assurance that the Minister o of Finance will agree with the recom-— 
mendations that we intend to make in ae es I trust be statemen 
of our position is helpful. _ : 
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Brian Emewein 
_ Director, Tax Legislation Division, Tax Policy Branch 


Letter from Dept. of Finance, April 27, 2004: 
Dear [xxx] 


ties — both of which are not yet omoaiea. and to cee you refer as ed and 
xxx] — be listed as financial institutions under paragraph (g) of the es insti- 


| tution" definition in subsection 181(1) of the Income Tax Act. 


find reiterated in February 2004 provide for, among other things, a fundamental 


change in the manner in which corporations are identified under paragraph (g) as _ 
being financial institutions. Rather than listing these corporations in a regulation, this _ 
new approach is to list them in a schedule to the Act. It is proposed that this change — 


be made effective after December 22, 1997. As a result, requests to be treated as 
financial institutions under this paragraph with effective dates after December 22, 


the schedule. 


We understand from your letter and discussions with Ryan Hall, of this Division, that 
this request is made in the context of a proposed tax structure, in which two corpora- 
tions [xxx] would borrow funds (which would not qualify as “long-term debt” for the 
purposes of Part 1.3 of the Act) from third-party lenders through a partnership (Part- 
ners oe A’). a which the above-noted ae as add t 


i Pan I of the Act, adopting the proposed structure would increase the Part 13 
tax liability of the corporate group, which presently borrows _ third-party funds 
through a related financial institution. By virtue of being a financial institution, this 
related financial institution does not include in its taxable capital indebtedness that is 


not long-term debt, as defined for Part 1.3 purposes. [xxx] on the other hand, would — 


include such borrowings in. their taxable capital, since they would not be financial 
institutions under any of the paragraphs in the “financial institution” definition, in- 
ch ding under subparagraph (g)Gi) of the definition. 


» interests in a tiered 
dtedness of financial itutions with which [xxx] are related. While you suggest 
disregarded in determining whether [xxx] are financial institutions under the sub- 
ragraph, it would appear Gudging from the position taken by the Canada Revenue 
Agency i in its technical interpretation numbered 9712385, to which you refer) that 

CRA considers the better view to be that the assets of a partnership of which a corpo- 
ration i is a member are not considered in applying subparagraph (g)(ii) to the corpora- 
tion, Listing [xxx] would therefore seem to be the only way in which, under the 
p roposed structure, the corporations could attain financial institution status for Part 


resent case to disregard Partnerships A and B in determining whether [xxx] 
inancial institutions under subparagraph (g)(ii), and are prepared to recommend 
the corporations be listed strictly on that basis. We therefore ask that each corpo- 
n, Once incorporated, provide us with a note undertaking to advise the Depart- 
ment if its assets or those of Partnerships A and B change such that it may no longer 
ber reasonably said that all or substantially all of its assets, whether held directly or 
through the partnerships, are shares or debt of a related financial institution, so that 
‘Status under paragraph (g) can be re-examined. 


You fequest that both corporations be listed with effect from the date of their incor- 
poration. As you know, the Department’s policy is to recommend listing a corpora- 


you know, the proposed amendments to the Act announced in December 2002 ; 


7 — as is the case with so rene —- will be treated as requests to be listed in _ 


the schedule to 


he technical scope of the definition, you suggest that 
f subparagraph (g)(ii), given that all of their assets . 
ship structure of which the underlying assets are i 


in your letter that there may be a basis in law to argue that Partnerships A and B can 


coy at the policy underlying Part 1.3, we agree that it would be appropriate . 


Schedule 


tion on a fully prospective basis with additional time delays where necessary to ae 
tect third-party investors. You have advised that, upon their incorporation, no arm’s 
length party will hold debt in either of [xxx] that would potentially lose entitlement 
to a Part 1.3 investment allowance if either of the corporations were listed. Based on 
this and the fact that they have not yet been incorporated, we are prepared to recom- 
mend that [xxx] be listed as of their date of incorporation. These recommendations 
will be made provided no debt (other than long-term debt, as defined for Part 1.3 
purposes) issued by either corporation is held by an unrelated corporation (other than 
a financial institution, as defined for Part [.3 purposes) prior to July 2004. 


Further, this recommendation will only be made in respect of either corporation if it 
is incorporated before December 31, 2004, following which time any request for fi- 
nancial i ins on status will be assessed anew. 


his request, we ask that the incorporation dates and names of the corpo- 
to us shortly after their incorporation. 


irance that the Minister of Finance will agree with the recom- _ 
tend to make in this regard. Nonetheless, | trust this statement — 


Director, Tax Legislation Division, Tax Policy Branch 
Letter from Dept. of Finance, May 18, 2004: 
Dear [xxx] 


Thank you for your letter of Seseaber 26, 2003, in which you request that [xxx] be 
listed as a financial institution for the purposes of paragraph (g) of the “financial 
institution” definition in subsection 181(1) of the Income Tax Act. 


As you know, the proposed amendments to th Act announced in December 2002 
and reiterated in February 2004 provide g other things, a fundamental 
change in the manner in which corporation: ntified under paragraph (g) as 
being financial institutions. Rather than listing these corporations in a regulation, this 
new approach is to list them in a schedule to - .ct. It is proposed that this change 
be made effective after December 22, 1997. As a result, requests to be treated as 
financial institutions under this paragraph with effective dates after December 22. 
1997 — as is the case with your request — will be treated as requests to be listed in 
the schedule. : 


We understand from your letter and discussions with Ryan Hall, of this Division, that 
[xxx] business consists of providing loans to [xxx], and that these operations are 
financec solely by borrowings from a resident corporation that is a financial institu- 
: poses. We also understand that [xxx] in carrying on its business 
com) ith other financial institutions. 


tandings, we are prepared to recommend that [xxx] be listed in 
ct for the purposes of paragraph (g) of the definition “financial 
tion 181(1). However, we ask that [xxx] provide us with written 
assurances that it will advise the Department if the nature of its business changes, so 
that its treatment as a financial institution for these purposes may be re-examined. 


You request in your letter that [xxx] be listed effective April 8, 2002. As you know, 
however, the Department’s policy is to recommend listing a corporation on a fully 
prospective basis with additional time delays where necessary to protect third-party 
investors. You have advised that no arm’s length party will hold debt in [xxx] that 
would potentially lose entitlement to a Part 1.3 investment allowance upon [xxx] be- 
ing listed. Based on this, we are prepared to recommend that [xxx] be listed effective 
for the 2004 and subsequent taxation years. This recommendation will be made pro- 
vided no debt (other than long-term debt, as defined for Part I.3 purposes) issued by 
{xxx] is held by an unrelated corporation (other than a financial institution, as defined 
for Part [1.3 purposes) prior to 2005. 

I cannot offer any assurance that the Minister of Finance will agree with the recom- 
mendations that we intend to make in this regard. Nonetheless, I trust this statement 
of our position is helpful. 


Yours sincerely, 


Brian Ernewein 
Director, Tax Legislative Division, Tax Policy Branch 
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INCOME TAX APPLICATION RULES 


REVISED STATUTES OF CANADA 1985, CHAPTER 2 (STH SUPPLEMENT), AS AMENDED BY 1994, cc. 7, 21; 1995, cc. 
Bp 2h dO9F e531 9983. 19; 2001, c. 17,2005, c. 30. 


7. Short title — This Act may be cited as the Income Tax Applica- 
tion Rules. 


PART | — INCOME TAX APPLICATION 
RULES, 1971 


Interpretation 


8. Definitions — In this Act, 


“amended Act’ means, according to the context in which that ex- 
pression appears, 
(a) the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, as amended by section | of chapter 63 of the Stat- 
utes of Canada, 1970-71-72, and by any subsequent Act, and 


(b) the Income Tax Act, as amended from time to time; 


“former Act” means the /ncome Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952, as it was before being amended by 
section | of chapter 63 of the Statutes of Canada, 1970-71-72. 


Definitions [ITAR 8]: “Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952” —ITAR 69. 


Application of 1970-71-72, c. 63, s. 1 


9. Application of 1970-71-72, c. 63, s. 1— Subject to the 
amended Act and this Act, section 1 of chapter 63 of the Statutes of 
Canada, 1970-71-72, applies to the 1972 and subsequent taxation 
years. 

Related Provisions: ITAR 65.1 — Part XV of amended Act. 


Definitions [ITAR 9]: “amended Act” —ITAR 8; “taxation year” — ITA 249. 
9.1 [Repealed under former Act] 
Application of Part XIII of Amended Act 


10. (1)-(3) [Repealed under former Act] 


(4) Application of Part XIII of amended Act — Where an 
amount is paid or credited by a person resident in Canada to a non- 
resident person 


(a) who is resident in a prescribed country, and 


(b) with whom the person resident in Canada was dealing at 
arm’s length, 


as, on account or in lieu of payment of or in satisfaction of, interest 
payable on any bond, debenture, mortgage, note or similar obliga- 
tion issued before 1976 by the person resident in Canada to the non- 
resident person, for the purposes of computing the tax under Part 
XIII of the amended Act payable by the non-resident person on the 
amount, the reference in subsection 212(1) of that Act to “25%” 
shall be read as a reference to “15%”. 


Regulations: 1600 (prescribed country). 


(5) Certificates of exemption — Any certificate of exemption 
issued by the Minister under subsection 106(9) of the former Act 
that was in force on December 31, 1971 shall, for the purposes of 
subparagraph 212(1)(b)(iv) of the amended Act, 
(a) be deemed to have been issued under subsection 212(14) of 
the amended Act; and 


(b) be deemed 


(i) in respect of interest payable on any bond, debenture or 
similar obligation acquired on or before December 31, 1971 
by the person to whom the certificate was issued, to have 
been in force on January 1, 1972 and thereafter without 
interruption, 
except that if the person to whom the certificate was issued has 
ceased at any time after 1971 to be exempt, under the laws of the 
country of which the person is a resident, from the payment of 
income tax to the government of that country, the certificate 
ceases to be in force 


(iii) in respect of interest described in subparagraph (i), on 
the day on which the person first so ceased to be exempt. 
Information Circulars: 77-16R4: Non-resident income tax. 


(6) Limitation on non-resident’s tax rate — Notwithstanding 
any provision of the amended Act, where an agreement or conven- 
tion between the Government of Canada and the government of any 
other country that has the force of law in Canada provides that 
where an amount is paid or credited, or deemed to be paid or 
credited, to a resident of that other country the rate of tax imposed 
thereon shall not exceed a specified rate, 


(a) any reference in Part XIII of the amended Act to a rate in 
excess of the specified rate shall, in respect of such an amount, 
be read as a reference to the specified rate; and 


(b) except where the amount can reasonably be attributed to a 
business carried on by that person in Canada, that person shall, 
for the purpose of the agreement or convention in respect of the 
amount, be deemed not to have a permanent establishment in 
Canada. 
Definitions [ITAR 10]: “amended Act”—ITAR 8; “amount”, “business” — ITA 
248(1); “Canada” —ITA 255, Interpretation Act 35(1); “former Act’*—ITAR 8; 
‘Minister’, “non-resident”, “person”, “‘prescribed’”” — ITA 248(1); “resident”, “resident 
in Canada” — ITA 250. 


11. (1)-(3) [Repealed under former Act] 
(4) [Repealed under former Act] 


References and Continuation of Provisions 


12. Definitions — In this section and sections 13 to 18, 


“enactment” has the meaning assigned by section 2 of the /nter- 
pretation Act; 


“new law’ — [Not included in R.S.C. 1985] 


“old law” means the Income War Tax Act, The 1948 Income Tax 
Act, and the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, as amended from time to time otherwise than by sec- 
tion 1 of chapter 63 of the Statutes of Canada, 1970-71-72, or any 
subsequent Act; 


“The 1948 Income Tax Act’’; means The Income Tax Act, chapter 
52 of the Statutes of Canada, 1948, together with all Acts passed in 
amendment thereof. 

Definitions [ITAR 12]: “Canada” — ITA 255, Interpretation Act 35(1), “Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952” —ITAR 69. 


13. (1) References relating to same subject-matter — Sub- 
ject to this Act and unless the context otherwise requires, a refer- 
ence in any enactment to a particular Part or provision of the 
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ITAR 
S. 13(1) 


amended Act shall be construed, as regards any transaction, matter 
or thing to which the old law applied, to include a reference to the 
Part or provision, if any, of the old law relating to, or that may rea- 
sonably be regarded.as relating to, the same subject-matter. 
Interpretation Bulletins: [T-474R: Amalgamations of Canadian corporations. 


Definitions [ITAR 13]: “amended Act” — ITAR 8; “enactment”, “old law” — ITAR 
is 


14. Part IV of former Act — Part IV of the former Act is contin- 
ued in force but does not apply in respect of gifts made after 1971. 


Definitions [ITAR 14]: “former Act’ —ITAR 8. 


15. Part Vill of former Act — Part VIII of the former Act is con- 
tinued in force but as though the references in that Part that, accord- 
ing to the context in which they appear, are references to or to pro- 
visions of the Income Tax Act were read as references to or to 
provisions of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, as amended from time to time otherwise than 
by section | of chapter 63 of the Statutes of Canada, 1970-71-72, or 
any subsequent Act. 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Definitions [ITAR 15]: “former Act” —ITAR 8; “Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952” —ITAR 69. 


16. Construction of certain references — In any enactment, a 
reference by number to any provision of the Income Tax Act that, 
according to the context in which the reference appears, is a refer- 
ence to 


(a) a provision of Part IV of the former Act, 
(b) a provision of Part VIII of the former Act, or 


(c) a provision of the amended Act having the same number as a 
provision described in paragraph (a) or (b), 
shall, for greater certainty, be read as a reference to the provision 
described in paragraph (a), (b) or (c), as the case may be, and not to 
any other provision of the Income Tax Act or the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, having the 
same number. 
Definitions [ITAR 16]: “amended Act” —ITAR 8; “enactment” —ITAR 12: “for- 


mer Act” — ITAR 8; “Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952” — ITAR 69. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


17. (1) Income War Tax Act, s. 8 — A taxpayer may deduct 
from the tax otherwise payable under Part I of the amended Act for 
a taxation year such amount as would, if the Income War Tax Act 
applied to the taxation year, be deductible from tax because of sub- 
sections 8(6), (7) and (7A) of the Income War Tax Act. 


(2) S.C. 1947, c. 63, s. 16 — There may be deducted in comput- 
ing income for a taxation year under Part I of the amended Act an 
amount that would be deductible under section 16 of chapter 63 of 
the Statutes of Canada, 1947, from income as defined by the Jn- 
come War Tax Act if that Act applied to the taxation year. 


(3) Idem — There may be deducted from the tax for a taxation year 
otherwise payable under Part I of the amended Act an amount that 
would be deductible under section 16 of chapter 63 of the Statutes 
of Canada, 1947, from the total of taxes payable under the Income 
War Tax Act and The Excess Profits Tax Act, 1940, if those Acts 
applied to the taxation year. 


(4) Retrospection — Where there is a reference in the amended 
Act to any act, matter or thing done or existing before a taxation 
year, it shall be deemed to include a reference to the act, matter or 
thing, even though it was done or existing before the commence- 
ment of that Act. 


(5) Amount net previously included as income — Where, 
on the application of a method adopted by a taxpayer for computing 
income from a business, other than a business that is a profession, 
or farm or property for a taxation year to which the amended Act 


Income Tax Application Rules 


applies, an amount received in the year would not be included in 
computing the taxpayer’s income for the year because on the appli- 
cation of that method it would have been included in computing the 
taxpayer’s income for the purposes of the Income Tax Act or the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, for a preceding taxation year in respect of which it was re- 
ceivable, if the amount was not included in computing the income 
for the preceding year, it shall be included in computing the income 
for the year in which it was received. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(6) S.C. 1949 (2nd S.), c. 25, s. 53 — There may be deducted in 
computing income for a taxation year under Part I of the amended 
Act an amount that would be deductible under section 53 of chapter 
25 of the Statutes of Canada, 1949 (Second Session), in computing 
income under The 1948 Income Tax Act if that Act applied to the 
taxation year. 


(7) ldem — There may be deducted from the tax for a taxation year 
otherwise payable under Part I of the amended Act an amount that 
would be deductible under section 53 of chapter 25 of the Statutes 
of Canada, 1949 (Second Session) from the tax payable under Part I 
of The 1948 Income Tax Act if that Act applied to the taxation year. 


(8) Registered pension plan — A reference in the amended Act 
to a registered pension plan shall, in respect of a period while the 
plan was an approved superannuation or pension fund or plan, be 
construed as a reference to that approved superannuation or pension 
fund or plan. 

Definitions [ITAR 17]: “amended Act’ —ITAR 8; “amount”, “business” — ITA 
248(1); “Canada” — ITA 255, Interpretation Act 35(1); “commencement” — Interpre- 
tation Act 35(1); “Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952” —ITAR 69; “property”, “registered pension plan” —ITA 248(1); “taxation 
year’ — ITA 249; “taxpayer” —ITA 248(1); “The 1948 Income Tax Act” —ITAR 


12. 


18. (1) General depreciation provisions — Where the capital 
cost to a taxpayer of any depreciable property that was acquired by 
him before 1972 was required by any provision of the old law to be 
determined for the purpose of computing the amount of any deduc- 
tion under any such provision in respect of that property, or would 
have been required by any provision of the old law to be determined 
for that purpose if any deduction under any such provision had been 
claimed by the taxpayer in respect of that property, the amount of 
the capital cost so required to be determined or that would have 
been so required to be determined, as the case may be, shall be 
deemed, for all purposes of the amended Act, to be the capital cost 
to the taxpayer of that property. 


(2) Idem — Where a taxpayer has acquired depreciable property 
before the beginning of the 1949 taxation year, for the purposes of 
section 13 of the amended Act and any regulations made under par- 
agraph 20(1)(a) of that Act an amount equal to the total of 


(a) all deductions allowed in computing the taxpayer’s income 
for the purpose of the Income War Tax Act as “special deprecia- 
tion”, “extra depreciation” or allowances in lieu of depreciation 
for property the taxpayer had at the beginning of the 1949 taxa- 
tion year (except deductions allowed under subparagraph 
6(1)(n)(ii) of that Act), and 


(b) ' of all amounts allowed to the taxpayer under subparagraph 
6(1)(n)(ii) of that Act for property that the taxpayer had at the 
beginning of the 1949 taxation year, 


shall be deemed to have been allowed to the taxpayer under regula- 
tions made under paragraph 20(1)(a) of the amended Act in com- 
puting income for a taxation year before the 1949 taxation year. 


(3) Provisoes not applicable — The second and third provisoes 
to paragraph 6(1)(n) of the Income War Tax Act do not apply to 
sales made after the beginning of the 1949 taxation year. 


(4) Reference to depreciation — Reference in this section to 
depreciation shall be deemed to include a reference to allowances in 
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Part I— Income Tax Application Rules, 1971 


respect of depreciable property of a taxpayer made under paragraph 
5(1)(a) of the Income War Tax Act. 


(5) Deduction deemed depreciation — An amount deducted 
under paragraph 5(1)(u) of the Income War Tax Act in respect of 
amounts of a capital nature shall, for the purpose of this section, be 
deemed to be depreciation taken into account in ascertaining the 
taxpayer’s income for the purpose of that Act or in ascertaining the 
taxpayer’s loss for the taxation year for which it was deducted. 
Definitions [ITAR 18]: “amended Act” —ITAR 8; “amount” — ITA 248(1); ‘“‘depre- 
ciable property’ —ITA 13(21), 248(1); “depreciation” —ITAR 18(4), (5); “old 
law” —ITAR 12; “property’—ITA 248(1); “taxation year” —ITA 249; “tax- 
payer” — ITA 248(1). 


Special Transitional Rules 


19. (1) Income maintenance payments — Notwithstanding 
section 9, paragraph 6(1)(f) of the amended Act does not apply in 
respect of amounts received by a taxpayer in a taxation year that 
were payable to the taxpayer in respect of the loss, in consequence 
of an event occurring before 1974, of all or any part of the tax- 
payer’s income from an office or employment, under a plan, de- 
scribed in that paragraph, that was established before June 19, 1971. 


(2) Effect of certain changes made in plan established 
before June 19, 1971 — For the purposes of this section, a plan 
described in paragraph 6(1)(f) of the amended Act that was in exis- 
tence before June 19, 1971 does not cease to be a plan established 
before that date solely because of changes made therein on or after 
that date for the purpose of ensuring that the plan qualifies as one 
entitling the employer of persons covered under the plan to a reduc- 
tion, as provided for by subsection 50(2) of the Unemployment In- 
surance Act, in the amount of the employer’s premium payable 
under that Act in respect of insured persons covered under the plan. 


Interpretation Bulletins: IT-54: Wage loss replacement plans (archived); IT-85R2: 
Health and welfare trusts for employees; IT-428: Wage loss replacement plans. 


Definitions [ITAR 19]: “amended Act’ — ITAR 8; “amount”, “employer”, “employ- 
ment”, “office”, “person” — ITA 248(1); “plan” — ITA 6(1)(f), ITAR 19(2); “taxation 
year” —ITA 249; “taxpayer” — ITA 248(1). 


20. (1) Depreciable property — Where the capital cost to a tax- 
payer of any depreciable property acquired by the taxpayer before 
1972 and owned by the taxpayer without interruption from Decem- 
ber 31, 1971 until such time after 1971 as the taxpayer disposed of 
it is less than the fair market value of the property on valuation day 
and less than the proceeds of disposition thereof otherwise 
determined, 


(a) for the purposes of section 13 of the amended Act, subdivi- 
sion c of Division B of Part I of that Act and any regulations 
made under paragraph 20(1)(a) of that Act, the taxpayer’s pro- 
ceeds of disposition of the property shall be deemed to be an 
amount equal to the total of its capital cost to the taxpayer and 
the amount, if any, by which the proceeds of disposition thereof 
otherwise determined exceed the fair market value of the pro- 
perty on valuation day; 


(b) where the property has, by one or more transactions or 
events (other than the death of a taxpayer to which subsection 
70(5) of the amended Act applies) between persons not dealing 
at arm’s length, become vested in another taxpayer 


(i) for the purposes of the amended Act (other than, where 
paragraph 13(7)(e) of that Act applies in determining the 
capital cost to that other taxpayer of the property, for the pur- 
poses of paragraphs 8(1)(j) and (p) and sections 13 and 20 of 
that Act), that other taxpayer shall be deemed to have ac- 
quired the property at a capital cost equal to the proceeds 
deemed to have been received for the property by the person 
from whom that other taxpayer acquired the property, and 


(ii) for the purposes of this subsection, that other taxpayer 
shall be deemed to have acquired the property before 1972 at 
a capital cost equal to the capital cost of the property to the 
taxpayer who actually owned the property at the end of 1971, 
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and to have owned it without interruption from December 31, 
1971 until such time after 1971 as that other taxpayer dis- 
posed of it; and 


(c) where the disposition occurred because of an election under 
subsection 110.6(19) of the amended Act, 


(i) for the purposes of that Act (other than paragraphs 8(1)(j) 
and (p) and sections 13 and 20 of that Act), the taxpayer is 
deemed to have reacquired the property at a capital cost 
equal to 


(A) where the amount designated in respect of the pro- 
perty in the election did not exceed 110% of the fair mar- 
ket value of the property at the end of February 22, 1994, 
the taxpayer’s proceeds of disposition determined under 
paragraph (a) in respect of the disposition of the property 
that immediately preceded the reacquisition minus the 
amount, if any, by which the amount designated in re- 
spect of the property in the election exceeded that fair 
market value, and 


(B) in any other case, the amount otherwise determined 
under subsection 110.6(19) of that Act to be the cost to 
the taxpayer of the property immediately after the reac- 
quisition referred to in that subsection minus the amount 
by which the fair market value of the property on valua- 
tion day exceeded the capital cost of the property at the 
time it was last acquired before 1972, and 


(ii) for the purposes of this subsection, the taxpayer’s capital 
cost of the property after the reacquisition shall be deemed to 
be equal to the taxpayer’s capital cost of the property before 
the reacquisition and the taxpayer shall be considered to have 
owned the property without interruption from December 31, 
1971 until such time after February 22, 1994 as the taxpayer 
disposes of it. 
Related Provisions: ITAR 20(1.1)— Rollover to spouse, spouse trust or child; 
ITAR 20(1.2) — Other rollovers; ITA 257 — Formulas cannot calculate to less than 
zero [rule does not apply explicitly to the ITARs]. 
History: The portion of para. 20(1)(c) before subpara. (ii) amended by 1998, c. 19, s. 
248, applicable to 1994 et seg. The portion formerly read: 
(c) where the taxpayer is deemed by subsection 110.6(19) of the amended Act to 
have reacquired the property, 
(i) for the purposes of that Act (other than, where paragraph 13(7)(e) of that 
Act applies in determining the capital cost to the taxpayer of the property, 
for the purposes of paragraphs 8(1)(j).and (p) and sections 13 and 20 of that 
Act), the taxpayer shall be deemed to have reacquired the property at a capi- 
tal cost equal to the taxpayer’s proceeds of disposition of the property deter- 
mined under paragraph (a) in respect of the disposition that immediately pre- 
ceded the reacquisition, and 
Subpara. 20(1)(b)(i) amended by 1995, c. 3, subsec. 56(1), applicable to acquisitions of 
property that occur after May 22, 1985. Subpara. (i) formerly read: 
(i) for the purposes of section 13 of the amended Act, subdivision c of Division 
B of Part I of that Act and any regulations made under paragraph 20(1)(a) of that 
Act, that other taxpayer shall be deemed to have acquired the property at a capi- 
tal cost equal to the proceeds deemed to have been received for the property by 
the person from whom that other taxpayer acquired the property, and 
Para. 20(1)(c) added by 1995, c. 3, subsec. 56(2), applicable to 1994 er seq. 
Selected Cases [subsec. 20(1)]: Fletcher Challenge Canada Ltd. v. R., [2000] 3 
C.T.C. 281 (FCA); leave to appeal to SCC refused (March 29, 2001), File 28172 (SCC) 
(No “disposition” where license agreements expired). 
Interpretation Bulletins: IT-209R: Jnter vivos gifts of capital property to individuals 
directly or through trusts; IT-217R: Depreciable property owned on December 31, 
1971 (archived); IT-220R2: CCA — proceeds of disposition of depreciable property; 
IT-268R4: Inter vivos transfer of farm property to child; IT-432R2: Benefits conferred 
on shareholders; IT-488R2: Winding-up of 90%-owned taxable Canadian corporations 
(archived). 


(1.1) Where depreciable property disposed of to spouse, 
common-law partner, trust or child — Subsection (1) does not 
apply in any case where 


(a) subsection 70(6) or 73(1) of the amended Act applies in re- 
spect of the disposition by a taxpayer of any depreciable pro- 
perty of a prescribed class to the spouse, common-law partner, 
trust or transferee, as the case may be, referred to therein, and 
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(b) subsection 70(9) of the amended Act applies in respect of the 
disposition by a taxpayer of any depreciable property of a pre- 
scribed class to a child referred to therein, 
except that where the spouse, common-law partner, trust, transferee 
or child, as the case may be, subsequently disposes of the property 
at any time, subsection (1) applies as if the spouse, common-law 
partner, trust, transferee or child, as the case may be, had acquired 
the property before 1972 and owned it without interruption from 
December 31, 1971 until that time. 
History: Subsec. 20(1.1) amended by 2000, c. 12, s. 147, to replace “spouse” with 
“spouse, common-law partner’, applicable to 2001 et seq., in force July 31, 2000, sub- 
ject to subsec. 147(3) of 2000, c. 12, which provides: 
(3) Where a taxpayer and a person have jointly elected pursuant to section 144 of 
this Act [reproduced in the History note to 248(1)“common-law partner’ — ed.] 
in respect of the 1998, 1999 or 2000 taxation years, [this amendment] applies to 
the taxpayer and the person in respect of the applicable taxation year and subse- 
quent taxation years. 
Interpretation Bulletins: IT-209R: Jnter vivos gifts of capital property to individuals 
directly or through trusts; IT-217R: Depreciable property owned on December 31, 
1971 (archived). 


(1.11) Extended meaning of “child” — For the purposes of 
subsection (1.1), “child” of a taxpayer includes 


(a) a child of the taxpayer’s child; 
(b) a child of the taxpayer’s child’s child; and 


(c) a person who, at any time before attaining the age of 21 
years, was wholly dependent on the taxpayer for support and of 
whom the taxpayer had, at that time, in law or in fact, the cus- 
tody and control. 


Related Provisions: ITA 70(10) — Extended meaning of “child”. 


(1.2) Other transfers of depreciable property — Where, be- 
cause of a transaction or an event in respect of which any of subsec- 
tions 70(5), 85(1), (2) and (3), 87(2), section 88, subsections 97(2), 
98(3) and (5) and 107(2) of the amended Act applies, a taxpayer has 
at any particular time after 1971 acquired any depreciable property 
of a prescribed class from a person who acquired the property 
before 1972 and owned it without interruption from December 31, 
1971 until the particular time, for the purposes of subsection (1) the 
taxpayer shall be deemed to have acquired the property before 1972 
and to have owned it without interruption from December 31, 1971 
until such time after 1971 as the taxpayer disposed of it. 
Interpretation Bulletins: IT-209R: Inter vivos gifts of capital property to individuals 
directly or through trusts; IT-217R: Depreciable property owned on December 31, 
1971 (archived); IT-488R2: Winding-up of 90%-owned taxable Canadian corporation 
(archived). 


(1.3) Transfers before 1972 not at arm’s length — Without 
restricting the generality of section 18, where any depreciable pro- 
perty has been transferred before 1972 in circumstances such that 
subsection 20(4) of the former Act would, if that provision applied 
to transfers of property made in the 1972 taxation year, apply, para- 
graph 69(1)(b) of the amended Act does not apply to the transfer 
and subsection 20(4) of the former Act applies thereto. 


(1.4) Depreciable property received as dividend in kind — 
The capital cost to a taxpayer, as of any particular time after 1971, 
of any depreciable property (other than depreciable property re- 
ferred to in subsection (1.3) or deemed by subparagraph (1)(b)(ii) to 
have been acquired by the taxpayer before 1972) acquired by the 
taxpayer before 1972 as, on account of, in lieu of payment of or in 
satisfaction of, a dividend payable in kind (other than a stock divi- 
dend) in respect of a share owned by the taxpayer of the capital 
stock of a corporation, shall be deemed to be the fair market value 
of that property at the time the property was so received. 


(2) Recapture of capital cost allowances — In determining a 
taxpayer’s income for a taxation year from farming or fishing, sub- 
section 13(1) of the amended Act does not apply in respect of the 
disposition by the taxpayer of property acquired by the taxpayer 
before 1972 unless the taxpayer has elected to make a deduction for 
that or a preceding taxation year, in respect of the capital cost of 
property acquired by the taxpayer before 1972, under regulations 
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made under paragraph 20(1)(a) of that Act other than a regulation 
providing solely for an allowance for computing income from farm- 
ing or fishing. 


(3) Depreciable property of partnership of prescribed 
class — For the purposes of the amended Act, where a partnership 
had, on December 31, 1971, partnership property that was deprecia- 
ble property of a prescribed class, 


(a) the capital cost to the partnership of each property of that 
class shall be deemed to be an amount determined as follows: 


(i) determine, for each person who, by reason of having been 
a member of the partnership on the later of June 18, 1971 and 
the day the partnership was created, and thereafter without 
interruption until December 31, 1971, can reasonably be re- 
garded as having had an interest in the property of that class 
on December 31, 1971, the person’s acquisition cost in re- 
spect of property of that class, 


(ii) determine, for each such person, the, amount that is that 
proportion of the person’s acquisition cost in respect of pro- 
perty of that class that 100% is of the person’s percentage in 
respect of property of that class, 


(iii) select the amount determined under subparagraph (ii) for 
a person described therein that is not greater than any amount 
so determined for any other such person, 


(iv) determine that proportion of the amount selected under 
subparagraph (111) (in this subsection referred to as the “capi- 
tal cost of that class”) that the fair market value on December 
31, 1971 of that property is of the fair market value on that 
day of all property of that class, 


and the amount determined under subparagraph (iv) is the capi- 
tal cost to the partnership of that property; 


(b) for the purposes of sections 13 and 20 of the amended Act 
and any regulations made under paragraph 20(1)(a) of that Act, 
the undepreciated capital cost to the partnership of property of 
that class as of any time after 1971 shall be computed as though 
the amount, if any, by which the capital cost of that class to the 
partnership exceeds the undepreciated cost to the partnership of 
that class had been allowed to the partnership in respect of pro- 
perty of that class under regulations made under paragraph 
20(1)(a) of the amended Act in computing income for taxation 
years before that time; 


(c) in computing the income for the 1972 and subsequent taxa- 
tion years of each person who was a member of the partnership 
on June 18, 1971 and thereafter without interruption until De- 
cember 31, 1971, there may be deducted such amount as the per- 
son claims for the year, not exceeding the amount, if any, by 
which the total of 


(a) the lesser of 


(A) the amount, if any, by which the amount that was the 
capital cost to the person of all property of that class ex- 
ceeds the percentage, equal to the person’s percentage in 
respect of property of that class, of the capital cost of that 
class to the partnership, and 


(B) the amount that was the undepreciated capital cost to 
the person of property of that class as of December 31, 
1971, and 

(ii) the amount, if any, by which 
(A) the undepreciated capital cost to the person of pro- 
perty of that class as of December 31, 1971, less the 
amount, if any, determined under subparagraph (i) in re- 
spect of property of that class, 

exceeds 
(B) the percentage, equal to the person’s percentage in re- 


spect of property of that class, of the undepreciated cost 
to the partnership of that class, 


exceeds the total of all amounts deducted under this paragraph in 
computing the person’s income for preceding taxation years; 
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and, for the purposes of section 3 of the amended Act, the 
amount so claimed shall be deemed to be a deduction permitted 
by subdivision e of Division B of Part I of that Act; and 


(d) notwithstanding paragraph (c), a person who became a mem- 
ber of the partnership after June 18, 1971 and who was a mem- 
ber of the partnership thereafter without interruption until De- 
cember 31, 1971 shall be deemed to be a person described in 
paragraph (c) and the amount that may be claimed thereunder as 
a deduction in computing the person’s income for any taxation 
year shall not exceed 10% of the total of the amounts deter- 
mined under subparagraphs (c)(i) and (ii). 


(4) Definitions — In subsection (3), 


“acquisition cost” of a person who was a member of a partnership 
on December 31, 1971 in respect of depreciable property of a pre- 
scribed class that was partnership property of the partnership on De- 
cember 31, 1971 means the total of the undepreciated capital cost to 
that person of property of that class as of December 31, 1971 and 
the total depreciation allowed to the person before 1972 in respect 
of property of that class; 


“percentage” of a member of a partnership in respect of any depre- 
ciable property of a prescribed class that was partnership property 
of the partnership on December 31, 1971 means the interest of the 
member of the partnership in property of that class, expressed as a 
percentage of the total of the interests of all members of the partner- 
ship in property of that class on that day; 


“undepreciated cost to the partnership” of any class of deprecia- 
ble property means an amount determined as follows: 


(a) determine, for each person who, because of having been a 
member of the partnership on the later of June 18, 1971 and the 
day the partnership was created, and thereafter without interrup- 
tion until December 31, 1971, can reasonably be regarded as 
having had an interest in property of that class on December 31, 
1971, the amount, if any, by which the undepreciated capital 
cost to the person of property of that class as of December 31, 
1971 exceeds the amount, if any, determined under subpara- 
graph (3)(c)(i) for the person in respect of property of that class, 


(b) determine, for each such person, the amount that is that pro- 
portion of the amount determined under paragraph (a) that 100% 
is of the person’s percentage in respect of property of that class, 
and 

(c) select the amount determined under paragraph (b) for a per- 
son described therein that is not greater than any amount so de- 
termined for any other such person, 


and the amount selected under paragraph (c) is the undepreciated 
cost to the partnership of that class. 


(5) Other depreciable property of partnership — For the 
purposes of the amended Act, where a partnership had, on Decem- 
ber 31, 1971, any particular partnership property that was deprecia- 
ble property other than depreciable property of a prescribed class, 
(a) the cost to the partnership of the particular property shall be 
deemed to be the amount that would be determined under para- 
graph (3)(a) to be the capital cost thereof if 
(i) the particular property constituted a prescribed class of 
property, and 
(ii) the acquisition cost of each person described therein in 
respect of the particular property were its actual cost to the 
person or the amount at which the person was deemed by 
subsection 20(6) of the former Act to have acquired it, as the 
case may be; 
(b) for the purposes of sections 13 and 20 of the amended Act 
and any regulations made under paragraph 20(1)(a) of that Act, 
the undepreciated capital cost of property of any class as of any 
particular time after 1971 shall be computed as if the amount, if 
any, by which 
(i) the amount determined under paragraph (a) to have been 
the cost to the partnership of the particular property, 
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exceeds 


(ii) the amount that would be determined under the definition 
“undepreciated cost to the partnership” in subsection (4) to 
be the undepreciated cost to the partnership of any class of 
depreciable property comprising the particular property if 


(A) paragraph (a) of that definition were read without ref- 
erence to the words “the later of June 18, 1971 and the 
day the partnership was created, and thereafter without in- 
terruption until”, 


(B) the amount determined under subparagraph (3)(c)() 
for any person in respect of that class were nil, and 


(C) the undepreciated capital cost to each person de- 
scribed in the definition “acquisition cost” in subsection 
(4) of the particular property as of December 31, 1971 
were the amount, if any, by which the amount assumed by 
subparagraph (a)(ii) to have been the acquisition cost of 
the person in respect of the property exceeds the total of 
all amounts allowed to the person in respect of the pro- 
perty under regulations made under paragraph 11(1)(a) of 
the former Act in computing income for taxation years 
ending before 1972, 


had been allowed to the partnership in respect of the particular 
property under regulations made under paragraph 20(1)(a) of the 
amended Act in computing income for taxation years ending 
before the particular time; and 


(c) in computing the income for the 1972 and subsequent taxa- 
tion years of each person who was, on December 31, 1971, a 
member of the partnership, there may be deducted such amount 
as the person claims for the year, not exceeding the amount, if 
any, by which 


(i) the amount by which 


(A) the amount assumed by clause (b)(i)(C) to have been 
the undepreciated capital cost to the person of the particu- 
lar property as of December 31, 1971 


exceeds 


(B) a percentage of the amount determined under subpar- 
agraph (b)(ii) in respect of the particular property, equal 
to the percentage that would be the person’s percentage 
(within the meaning assigned by subsection (4)) in respect 
of the particular property if that property constituted a 
prescribed class, 


exceeds 


(ii) the total of all amounts deducted under this paragraph in 
computing the person’s income for preceding taxation years; 


and for the purposes of section 3 of the amended Act the amount 
so claimed shall be deemed to be a deduction permitted by sub- 
division e of Division B of Part I of that Act. 


Related Provisions: Reg. 1701(2) — Maximum CCA deduction from farming or 
fishing business where ITAR 20(5) applies. 


Definitions [ITAR 20]: “acquired” —ITAR 20(1)(b)(ii), 201.2); “acquisition 
cost” —ITAR 20(4); “amended Act” —ITAR 8; “amount” —ITA 248(1); “arm’s 
length” —ITA 251(1); “capital cost’? —ITAR 20(1)(c)(ii), 20(1.4); “capital cost of 
that class” — ITAR 20(3)(a)(iv); “child” — ITAR 20(1.11); “common-law partner” — 
ITA 248(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “depreciable pro- 
perty” —ITA 13(21), 248(1); “dividend”, “farming”, “fishing” —ITA 248(1); “for- 
mer Act” —ITAR 8; “owned” —ITAR 20(1)(b)Gi), 20(1.2); “percentage” —ITAR 
20(4); “person”, “prescribed”, “property”, “regulation”, “share” — ITA 248(1); “stock 
dividend” —ITA 248(1); “taxation year’—ITA 249; “taxpayer” —ITA 248(1): 
“trust” —ITA 104(1), 248(1), (3); “undepreciated capital cost” — ITA 13(21), 248(1); 
“undepreciated cost to the partnership” — ITAR 20(4); “valuation day” — ITAR 24. 


21. (1) Goodwill and other nothings — Where as a result of a 
disposition occurring after 1971 a taxpayer has or may become enti- 
tled to receive an amount (in this section referred to as the “actual 
amount”) in respect of a business carried on by the taxpayer 
throughout the period beginning January 1, 1972 and ending imme- 
diately after the disposition occurred, for the purposes of section 14 
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of the amended Act the amount that the taxpayer has or may be- 
come entitled to receive shall be deemed to be the total of 


(a) an amount equal to a percentage, equal to 40% plus the per- 
centage (not exceeding 60%) obtained when 5% is multiplied by 
the number of full calendar years ending in the period and 
before the transaction occurred, of the amount, if any, by which 
the actual amount exceeds the portion thereof referred to in sub- 
paragraph (b)(i), and 


(b) an amount equal to the lesser of 


(i) the percentage, described in paragraph (a), of such por- 
tion, if any, of the actual amount as may reasonably be con- 
sidered as being the consideration received by him for the 
disposition of, or for allowing the expiration of, a govern- 
ment right, and 


(ii) the amount, if any, by which the portion described in sub- 
paragraph (i) exceeds the greater of 


(A) the total of all amounts each of which is an outlay or 
expenditure made or incurred by the taxpayer as a result 
of a transaction that occurred before 1972 for the purpose 
of acquiring the government right, or the taxpayer’s origi- 
nal right in respect of the government right, to the extent 
that the outlay or expenditure was not otherwise deducted 
in computing the income of the taxpayer for any taxation 
year and would, if made or incurred by the taxpayer as a 
result of a transaction that occurred after 1971, be an eli- 
gible capital expenditure of the taxpayer, and 


(B) the fair market value to the taxpayer as at December 
31, 1971 of the taxpayer’s specified right in respect of the 
government right, if no outlay or expenditure was made 
or incurred by the taxpayer for the purpose of acquiring 
the right or, if an outlay or expenditure was made or in- 
curred, if that outlay or expenditure would have been an 
eligible capital expenditure of the taxpayer if it had been 
made or incurred as a result of a transaction that occurred 
after 1971. 


Related Provisions: ITA 14(1.02)— Election re property acquired with pre-1972 
outlays. 

Interpretation Bulletins: IT-268R4: Inter vivos transfer of farm property to child; 
IT-488R2: Winding-up of 90%-owned taxable Canadian corporations (archived). See 
also list at end of ITAR 21. 


(2) Idem — Where the taxpayer and the person by whom the actual 
amount has become payable to the taxpayer were not dealing with 
each other at arm’s length, for the purposes of computing the in- 
come of that person the portion of the actual amount in excess of 
the amount deemed by subsection (1) to be the amount that has be- 
come payable to the taxpayer shall be deemed not to have been an 
outlay, expense or cost, as the case may be, of that person. 


Interpretation Bulletins: IT-268R4: Inter vivos transfer of farm property to child. 
See also list at end of ITAR 21. 


(2.1) Idem — Where after 1971 a taxpayer has acquired a particu- 
lar government right referred to in subsection (1) 


(a) from a person with whom the taxpayer was not dealing at 
arm’s length, or 


(b) under an agreement with a person with whom the taxpayer 
was not dealing at arm’s length, if under the terms of the agree- 
ment that person allowed the right to expire so that the taxpayer 
could acquire a substantially similar right from the authority that 
had issued the right to that person, 


and an actual amount subsequently becomes payable to the taxpayer 
as consideration for the disposition by the taxpayer of, or for the 
taxpayer allowing the expiration of, the particular government right 
or any other government right acquired by the taxpayer for the pur- 
pose of effecting the continuation, without interruption, of rights 
that are substantially similar to the rights that the taxpayer had 
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under the particular government right, for the purpose of section:14 
of the amended Act, the amount that has so become payable to the 
taxpayer shall be deemed to be the amount that would, if that per- 
son and the taxpayer had at all times been the same person, be de- 
termined under subsection (1) to be the amount that would have 
become so payable to the taxpayer. 


Interpretation Bulletins: See list at end of ITAR 21. 


(2.2) Amalgamations — For the purposes of this section, an 
amalgamation (within the meaning of section 87 of the amended 
Act) of two or more Canadian corporations shall be deemed to be a 
transaction between persons not dealing at arm’s length. 


(3) Definitions — In this section, 


“government right” of a taxpayer means a right or licence 


(a) that enables the taxpayer to carry on a business activity in 
accordance with a law of Canada or of a province or Canadian 
municipality, to an extent to which the taxpayer would otherwise 
be unable to carry it on in accordance therewith, 


(b) that was granted or issued by Her Majesty in right of Canada 
or a province or a Canadian municipality, or by a department, 
board, agency or any other body authorized by or under a law of 
Canada, a province or a Canadian municipality to grant or issue 
such a right or licence, and 


(c) that was acquired by the taxpayer 
(i) as a result of a transaction that occurred before 1972, or 


(ii) at a particular time for the purpose of effecting the con- 
tinuation, without interruption, of rights that are substantially 
similar to the rights that the taxpayer had under a government 
right held by the taxpayer before the particular time; 


“original right” of a taxpayer in respect of a government right 
means a right or licence 


(a) described in the definition “government right” in this subsec- 
tion, and 


(b) acquired by the taxpayer as a result of a transaction that oc- 
curred before 1972 for a purpose other than the purpose de- 
scribed in subparagraph (c)(ii) of that definition, 


if the government right was acquired by the taxpayer for the pur- 
pose of effecting the continuation, without interruption, of rights 
that are substantially similar to the rights that the taxpayer had 
under the right or licence; 


“specified right” of a taxpayer in respect of a government right 
means a right owned by a taxpayer on December 31, 1971 that was 


(a) an original right, or 


(b) a government right that was acquired by the taxpayer in sub- 
stitution for the original right or that was one of a series of gov- 
ernment rights acquired by the taxpayer for the purpose of ef- 
fecting the continuation, without interruption, of rights that are 
substantially similar to the rights that the taxpayer had under the 
original right. 
Definitions [ITAR 21): “actual amount” — ITAR 21(1); “amended Act” —ITAR 8; 
“amount” — ITA 248(1); “arm’s length” — ITAR 21(2.2); “business” — ITA 248(1): 
“Canada” =e ITA 255, Interpretation Act 35(1); “Canadian corporation” — ITA 89(1), 
248(1); “eligible capital expenditure” —ITA 14(5), 248(1); “government right” — 
ITAR 21(3); “Her Majesty” — Interpretation Act 35(1); “original right” —ITAR 
21(3); “person” —ITA 248(1): “province” — Interpretation Act 35(1); “specified 
right” —ITAR 21(3); “taxation year” — ITA 249; “taxpayer” —ITA 248(1). 


Interpretation Bulletins [ITAR 21]: IT-123R6: Transactions involving eligible cap- 
ital property; IT-313R2; Eligible capital property — rules where a taxpayer has ceased 
Carrying on a business or has died: IT-474R: Amalgamations of Canadian corporations. 


22. [Repealed under former Act] 


23. (1), (2) [Repealed under former Act] 
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(3) Rules applicable [to professional business] — For the 
purposes of computing the income of a taxpayer for a taxation year 
ending after 1971 from a business that is a profession, 


(a) there may be deducted such amount as the taxpayer claims, 
not exceeding the lesser of 


(i) the amount deducted under this paragraph in. computing 
the taxpayer’s income from the business for the preceding 
taxation year, and 


(ii) the taxpayer’s investment interest in the business at the 
end of the year; 


(b) where the taxation year is the taxpayer’s 1972 taxation year, 
the amount deducted under paragraph (a) in computing the tax- 
payer’s income for the preceding taxation year from the business 
shall be deemed to be an amount equal to the taxpayer’s 1971 
receivables in respect of the business; . 


(c) there shall be included the amount deducted under paragraph 
(a) in computing the taxpayer’s income for the preceding taxa- 
tion year from the business; and 

(d) there shall be included amounts received by the taxpayer in 
the year on account of debts in respect of the business that were 
established by the taxpayer to have become bad debts before the 
end of the 1971 fiscal period of the business. 

Related Provisions: ITA 34 — Income from a professional business. 


Interpretation Bulletins: IT-242R: Retired partners; IT-278R2: Death of a partner 
or of a retired partner. See also list at end of ITAR 23. 


Forms: T2032: Statement of professional activities. 


(4) Application of para. (3)(a) — Paragraph (3)(a) does not ap- 
ply to allow a deduction in computing the income of a taxpayer 
from a business that is a profession 


(a) for the taxation year in which the taxpayer died; or 

(b) for any taxation year, if, 
(i) in the case of a taxpayer who at no time in that year was 
resident in Canada, the taxpayer ceased to carry on the busi- 
ness, or 


(ii) in the case of any other taxpayer, the taxpayer ceased to 
be resident in Canada and ceased to carry on the business 


at any time in that year or the following year. 


Interpretation Bulletins: IT-242R: Retired partners; IT-278R2: Death of a partner 
or of a retired partner. See also list at end of ITAR 23. 


(4.1) Certain persons deemed to be carrying on business 
by means of partnership — For the purposes of paragraph (a) 
of the definition “investment interest” in subsection (5), 


(a) where subsection 98(1) of the amended Act applies, the per- 
sons who are deemed not to have ceased to be members of a 
partnership because of that subsection shall be deemed to be car- 
rying on business in Canada by means of that partnership; and 


(b) a taxpayer who has a residual interest in a partnership 
(within the meaning assigned by section 98.1 of the amended 
Act) shall be deemed to be carrying on business in Canada by 
means of that partnership. 


(5) Definitions — In this section, 


“investment interest” in a business at the end of a taxation year 
means 
(a) in the case of a taxpayer other than a corporation, the total of 
all amounts each of which is an amount in respect of a proprie- 
torship or partnership by means of which the taxpayer carried on 
that business in Canada in the year, equal to, 
(i) in respect of each such proprietorship, the amount, if any, 
by which 
(A) the total of such of the amounts that were included in 
computing the taxpayer’s income for that or a preceding 
taxation year as were receivable by the taxpayer at the 
end of the fiscal period of the proprietorship ending in the 
taxation year, 
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exceeds 


(B) the amount claimed under paragraph 20(1)(1) of the 
amended Act as a reserve for doubtful dets in computing 
the taxpayer’s income from the business for the fiscal pe- 
riod of the proprietorship ending in the year, and 


(ii) in respect of each such partnership, the adjusted cost base 
to the taxpayer of the taxpayer’s interest in the partnership 
immediately after the end of the fiscal period of the partner- 
ship ending in the year, 


(b) in the case of a taxpayer that is a corporation, the lesser of 


(i) the amount thereof that would be determined under para-. 
graph (a) in respect of the corporation if that, paragraph ap- 
plied to a taxpayer that is a corporation, and 


(ii) that proportion of its 1971 receivables in respect of the 
business that 


(A) the amount, if any, by which 10 exceeds the number 
of its taxation years ending after 1971 and either before or 
coincidentally with the taxation year, 


is of 
(B) 10; 


Interpretation Bulletins: See list at end of ITAR 23. 


“1971 receivables” in respect of a business of a taxpayer means the 
total of 


(a) all amounts that became receivable by the taxpayer in respect 
of property sold or services rendered in the course of the busi- 
ness (within the meaning given that expression in section 34 of 
the amended Act) in taxation years ending before 1972 and that 
were not included in computing the taxpayer’s income for any 
such taxation year, other than debts that were established by the 
taxpayer to have become bad debts before the end of the 1971 
fiscal period of the business, and 


(b) the total of all amounts each of which is an amount, in re- 
spect of each partnership by means of which the taxpayer carried 
on that business before 1972, equal to such portion of the total 
that would be determined under paragraph (a) in respect of the 
partnership, if the references in that paragraph to “the taxpayer” 
were read as references to “the partnership”, as is designated by 
the taxpayer in the taxpayer’s return of income under Part I of 
the amended Act for the year to be attributable to the taxpayer, 
except that where the total of the portions so designated by all 
members of the partnership is less than the total that would be so 
determined under paragraph (a) in respect of the partnership, the 
Minister may designate the portion of that total that is attributa- 
ble to the taxpayer, in which case the portion so designated by 
the Minister in respect of the taxpayer shall be deemed to be the 
portion so designated by the taxpayer. . 
Definitions [ITAR 23]: “1971 receivables” —ITAR 23(5); “adjusted cost base” — 
ITA 54, 248(1); “amended Act”—ITAR 8; “amount”, “business” —ITA 248(1); 
“Canada” —ITA 255, Interpretation Act 35(1); “carried on that business in Can- 
ada” —ITA 253, ITAR 23(4.1); “corporation” —ITA 248(1), Interpretation Act 
35(1); “fiscal period” —ITA 249.1; “investment interest” —ITAR 23(5); “Min- 
ister” —ITA 248(1); “person”, “property” —ITA 248(1); “resident in Canada” — 
ITA 250; “taxation year” — ITA 249; “taxpayer” — ITA 248(1). 
Interpretation Bulletins [ITAR 23]: IT-188R: Sale of accounts receivable; IT- 
189R: Corporations used by practising members of professions; [T-212R3: Income of 
deceased persons — rights or things. 


24. Definition of “valuation day” for capital gains and 
losses — In this Act, “valuation day” means 


(a) December 22, 1971, in relation to any property prescribed to 
be a publicly-traded share or ‘security; and 


(b) December 31, 1971, in relation to any other property. 
Regulations: 4400 (prescribed property). 
Definitions [ITAR 24]: “prescribed”, “property”, “share” — ITA 248(1). 


25. [Not included in R.S.C. 1985] 
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26. (1) Capital gains subject to tax — The provisions of subdi- 
vision c of Division B of Part I of the amended Act apply to dispo- 
sitions of property made after 1971 and to transactions or events 
occurring after 1971 because of which any disposition of property 
was made or deemed to have been made in accordance with the 
provisions of that subdivision. 


Interpretation Bulletins: IT-330R: Dispositions of capital property subject to war- 
ranty, covenant, etc. (archived). See also list at end of ITAR 26. 


(1.1) Principal amount of certain obligations — For the pur- 
poses of subsection 39(3) and section 80 of the amended Act, the 
principal amount of any debt or other obligation of a taxpayer to 
pay an amount that was outstanding on January 1, 1972 (in this sub- 
section referred to as an “obligation’’) shall be deemed to be the 
lesser of 


(a) the principal amount, otherwise determined for the purposes 
of the amended Act, of the obligation, and 


(b) the fair market value, on valuation day, of the obligation, 


and in applying paragraph 39(3)(a) of the amended Act to an obli- 
gation, the reference in that paragraph to “the amount for which the 
obligation was issued” shall be read as a reference to “the lesser of 
the principal amount of the obligation and the amount for which the 
obligation was issued”. 


Related Provisions: ITAR 26(30) — Disposition by non-resident of taxable Cana- 
dian property. 


Interpretation Bulletins: IT-293R: Debtor’s gain on settlement of debt. See also list 
at end of ITAR 26. 


(2) [Repealed under former Act] 


(3) Cost of acquisition of capital property owned on Dec. 
31, 1971 — For the purpose of computing the adjusted cost base to 
a taxpayer of any capital property (other than depreciable property 
or an interest in a partnership) that was owned by the taxpayer on 
December 31, 1971 and thereafter without interruption until such 
time as the taxpayer disposed of it, its cost to the taxpayer shall be 
deemed to be the amount that is neither the greatest nor the least of 
the following three amounts, namely: 


(a) its actual cost to the taxpayer or, if the property was an obli- 
gation, its amortized cost to the taxpayer on January 1, 1972, 


(b) its fair market value on valuation day, and 
(c) the amount, if any, by which the total of 


(i) the taxpayer’s proceeds of disposition of the property, de- 
termined without reference to subsection 13(21.1) of the 
amended Act, 


(ii) all amounts required by subsection 53(2) of the amended 
Act to be deducted in computing its adjusted cost base to the 
taxpayer immediately before the disposition, and 


(iii) all amounts described in clause (5)(c)(i1)(B) that are rele- 
vant in computing its adjusted cost base to the taxpayer im- 
mediately before the disposition, 


exceeds the total of 


(iv) all amounts required by subsection 53(1) of the amended 
Act (other than paragraphs 53(1)(f.1) to (f.2)) to be added in 
computing its adjusted cost base to the taxpayer immediately 
before the disposition, and 


(v) all amounts described in clause (5)(c)()(B) that are rele- 
vant in computing its adjusted cost base to the taxpayer im- 
mediately before the disposition, 


except that where two or more of the amounts determined under 
paragraphs (a) to (c) in respect of any property are the same 
amount, that amount shall be deemed to be its cost to the taxpayer. 


Related Provisions: ITAR 26(7) — Election for cost to be V-day value; ITAR 
26(29) — No tax-free zone following election to trigger capital gains exemption; ITAR 
26(30) — Disposition by non-resident of taxable Canadian property; ITAR 35(1) — 
No application to disposition by foreign affiliate for purposes of FAPI. 
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History: Subpara. 26(3)(c)(iv) amended by 1995, c. 21, subsec. 79(1), applicable to 
taxation years that end after February 21, 1994. Subpara. (iv) formerly read: 
(iv) all amounts required by subsection 53(1) of the amended Act (other than 
paragraphs 53(1)(f.1) and (f.2)) to be added in computing its adjusted cost base 
to the taxpayer immediately before the disposition, and 


Regulations: 4400, Sch. VII (V-day values for publicly-traded shares). 


Interpretation Bulletins: IT-65: Stock splits and consolidations; IT-78: Capital 
property owned on December 31, 1971 — identical properties (archived); IT-84: Capi- 
tal property owned on December 31, 1971 — median rule (tax-free zone) (archived); 
IT-93: Capital property owned on December 31, 1971 — meaning of actual cost and 
amortized cost (archived); IT-107: Costs of disposition of capital property affected by 
the median rule (archived); [T-130: Capital property owned on December 31, 1971 — 
actual cost of property owned by a testamentary trust; IT-209R: Inter vivos gifts of 
capital property to individuals directly or through trusts; IT-268R4: Inter vivos transfer 
of farm property to child; IT-319: Cost of obligations owned on December 31, 1971 
(archived). See also list at end of ITAR 26. 


Information Circulars: 72-25R4: Business equity valuations. 
Advance Tax Rulings: ATR-35: Partitioning of assets to get specific ownership — 
“butterfly”. 


Forms: T1105: Supplementary schedule for dispositions of capital property acquired 
before 1972; T2080-T2085, T2090: Capital dispositions supplementary schedules. 


(4) Determination of cost where property not disposed 
of — For the purpose of computing the adjusted cost base to a tax- 
payer of any capital property (other than depreciable property or an 
interest in a partnership) at any particular time before the taxpayer 
disposed of it, where the property was owned by the taxpayer on 
December 31, 1971 and thereafter without interruption until the par- 
ticular time, its cost to the taxpayer shall be deemed to be the 
amount that would be determined under subsection (3) to be its cost 
to the taxpayer if the taxpayer had disposed of it at the particular 
time and the taxpayer’s proceeds of disposition had been its fair 
market value at that time. 


Related Provisions: ITAR 26(7) — Election for cost to be V-day value. 


Forms: T1105: Supplementary schedule for dispositions of capital property acquired 
before 1972. 


(5) Where property disposed of in transaction not at arm’s 
length — Where any capital property (other than depreciable pro- 
perty or an interest in a partnership) that was owned by a taxpayer 
(in this subsection referred to as the “original owner’) on June 18, 
1971 has, by one or more transactions or events between persons 
not dealing at arm’s length, become vested in another taxpayer (in 
this subsection referred to as the “subsequent owner”) and the origi- 
nal owner has not elected under subsection (7) in respect of the pro- 
perty, notwithstanding the provisions of the amended Act, for the 
purposes of computing, at any particular time after 1971, the ad- 
Justed cost base of the property to the subsequent owner, 


(a) the subsequent owner shall be deemed to have owned the 
property on June 18, 1971 and thereafter without interruption 
until the particular time; 


(b) for the purposes of this section, the actual cost of the pro- 
perty to the subsequent owner or, if the property was an obliga- 
tion, its amortized cost to him on January 1, 1972 shall be 
deemed to be the amount that was its actual cost or its amortized 
cost on January 1, 1972, as the case may be, to the original 
owner; and 


(c) where the property became vested in the subsequent owner 
after 1971, there shall be added to the cost to the subsequent 
Owner of the property (as determined under subsection (3)) the 
amount, if any, by which 


(i) the total of all amounts each of which is 


(A) a capital gain (other than any amount deemed by sub- 
section 40(3) of the amended Act to be a capital gain) 
from the disposition after 1971 of the property by a per- 
son who owned the property before it so became vested in 
the subsequent owner, 


(B) an amount required by subsection 53(1) of the 
amended Act to be added in computing the adjusted cost 
base of the property to a person (other than the subse- 
quent owner) described in clause (A), 
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(C) an amount determined under paragraph 88(1)(d) of 
the amended Act in computing the cost of the property to 
the subsequent owner or a person who owned the pro- 
perty before it became vested in the subsequent owner, or 


(D) an amount by which a gain otherwise determined of a 
person who owned the property before it became so 
vested in the subsequent owner was reduced because of 
paragraph 40(2)(b) or (c) of the amended Act, 


exceeds 
(ii) the total of amounts each of which is 


(A) a capital loss or an amount that would, but for para- 
graph 40(2)(e) and subsection 85(4) of the amended Act 
(as that Act read in its application to property disposed of 
on or before April 26, 1995) and paragraphs 40(2)(e.1) 
and (e.2) and subsection 40(3.3) of the amended Act, be a 
capital loss from the disposition to a corporation after 
1971 of the property by a person who owned the property 
before it became vested in the subsequent owner, or 


(B) an amount required by subsection 53(2) of the 
amended Act to be deducted in computing the adjusted 
cost base of the property to a person (other than the sub- 
sequent owner) described in clause (A), 


and there shall be deducted from the cost to the subsequent 
owner of the property the amount, if any, by which the total de- 
termined under subparagraph (ii) exceeds the total determined 
under subparagraph (1). 
Related Provisions: ITAR 26(30) — Disposition by non-resident of taxable Cana- 
dian property. 
History: Cl. 26(5)(c)(ii)(A) amended by 1998, c. 19, subsec. 249(1), applicable to dis- 
positions that occur after April 26, 1995. Cl. (A) formerly read: 


(A) a capital loss or an amount that would, but for paragraph 40(2)(e), (e.1) or 
(e.2) or subsection 85(4) of the amended Act, be a capital loss from the disposi- 
tion to a corporation after 1971 of the property by a person who owned the pro- 
perty before it so vested in the subsequent owner, or 
Cl. 26(5)(c)(ii)(A) amended by 1995, c. 21, subsec. 79(2), applicable to taxation years 
that end after February 21, 1994. Cl. (A) formerly read: 
(A) a capital loss or an amount that would, but for paragraph 40(2)(e) or subsec- 
tion 85(4) of the amended Act, be a capital loss from the disposition to a corpo- 
ration after 1971 of the property by a person who owned the property before it so 
became vested in the subsequent owner, or 
Interpretation Bulletins: IT-132R2: Capital property owned on December 31, 
1971 —non-arm’s length transactions (archived); IT-199: Identical properties: ac- 
quired in non-arm’s length transactions (archived); IT-209R: Inter vivos gifts of capital 
property to individuals directly or through trusts; IT-268R4: Inter vivos transfer of farm 
property to child; IT-370: Trusts — capital property owned on December 31, 1971 
(archived): IT-432R2: Benefits conferred on shareholders; IT-488R2: Winding-up of 
90%-owned taxable Canadian corporations (archived). See also list at end of ITAR 26. 
Advance Tax Rulings: ATR-35: Partitioning of assets to get specific ownership — 
“butterfly”. 


(5.1) Idem — For the purposes of subsection (5), an amalgamation 
(within the meaning assigned by section 87 of the amended Act) of 
two or more Canadian corporations shall be deemed to be a transac- 
tion between persons not dealing at arm’s length. 


(5.2) Transfer of capital property to a corporation — For the 
purposes of subsection (5), where a taxpayer has disposed of capital 
property after May 6, 1974 to a corporation in respect of which an 
election under section 85 of the amended Act was made, the dispo- 
sition shall be deemed to be a transaction between persons not deal- 
ing at arm’s length. 


(6) Reacquired property — Where a taxpayer has, at any time 
after June 18, 1971 and before 1972, disposed of any property 
owned by the taxpayer on that day and has, within 30 days after that 
time, reacquired the same property or acquired a substantially iden- 
tical property, for the purposes of this section 
(a) the taxpayer shall be deemed to have owned the property so 
reacquired or the substantially identical property so acquired, as 
the case may be, on June 18, 1971 and thereafter without inter- 
ruption until the time when the taxpayer so reacquired or ac- 
quired it, as the case may be; 
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(b) where the property was property so reacquired, its actual cost 
or its amortized cost on January 1, 1972, as the case may be, to 
the taxpayer shall be determined as if the taxpayer had not so 
disposed of and so reacquired it; and 


(c) where the property was substantially identical property so ac- 
quired, its actual cost or its amortized cost on January 1, 1972, 
as the case may be, to the taxpayer shall be deemed to be the 
amount that was the actual cost or the amortized cost on January 
1, 1972, as the case may be, to the taxpayer of the property so 
disposed of by the taxpayer. 


(7) Election re cost — Where, but for this subsection, the cost to 
an individual of any property actually owned by the individual on 
December 31, 1971 would be determined under subsection (3) or 
(4) otherwise than because of subsection (5) and the individual has 
so elected, in prescribed manner and not later than the day on or 
before which the individual is required by Part I of the amended Act 
to file a return of income for the first taxation year in which the 
individual disposes of all or any part of the property, other than 


(a) personal-use property of the individual that was not listed 
personal property or real property, 

(b) listed personal property, if the individual’s gain or loss, as 
the case may be, from the disposition thereof was, because of 
subsection 46(1) or (2) of the amended Act, nil, 


(c) the individual’s principal residence, if the individual’s gain 
from the disposition thereof was, because of paragraph 40(2)(b) 
of the amended Acct, nil, 


(d) personal-use property of the individual that was real property 
(other than the individual’s principal residence), if the indivi- 
dual’s gain from the disposition thereof was, because of subsec- 
tion 46(1) or (2) of the amended Act, nil, or 


(e) any other property, the proceeds of disposition of which are 
equal to its fair market value on valuation day, 


the cost to the individual of each capital property (other than depre- 
ciable property, an interest in a partnership or any property de- 
scribed in any of paragraphs (a) to (e) that was disposed of by the 
individual before that taxation year) actually owned by the indivi- 
dual on December 31, 1971 shall be deemed to be its fair market 
value on valuation day. 


Selected Cases [subsec. 26(7)]: R. v. Adelman, [1998] 1 C.T.C. 133 (FCA) 
(Requirement to elect is mandatory, not directory). 


Regulations: 4700 (prescribed manner). 


Interpretation Bulletins: IT-139R: Capital property owned on December 31. 
1971 — fair market value (archived). See also list at end of ITAR 26. 

Forms: T1105: Supplementary schedule for dispositions of capital property acquired 
before 1972: T2076: Valuation Day value election for capital properties owned on De- 
cember 31, 1971. 


(8) Identical properties — For the purposes of computing, at any 
particular time after 1971, the adjusted cost base to a taxpayer of 
any capital property (other than depreciable property or an interest 
in a partnership) that was owned by the taxpayer on December 31, 
1971 and thereafter without interruption until the particular time, if 
the property was one of a group of identical properties owned by 
the taxpayer on December 31, 1971, 


(a) section 47 of the amended Act does not apply; 
(b) where the property was an obligation, 


(i) for the purpose of paragraph (3)(a), its amortized cost to 
the taxpayer on January 1, 1972 shall be deemed to be that 
proportion of the total of the amortized costs to the taxpayer 
on January 1, 1972 of all obligations of that group that the 
principal amount of the obligation is of the total of the princi- 
pal amounts of all obligations of that group, and 


(ii) for the purpose of paragraph (3)(b), its fair market value 
on valuation day shall be deemed to be that proportion of the 
fair market value on that day of all obligations of that group 
that the principal amount of the obligation is of the total of 
the principal amounts of all obligations of that group; 
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(c) where the property was not an obligation, 


(i) for the purpose of paragraph (3)(a), its actual cost to the 
taxpayer shall be deemed to be the quotient obtained when 
the total of the actual costs to the taxpayer of all properties of 
that group is divided by the number of properties of that 
group, and 


(ii) for the purpose of paragraph (3)(b), its fair market value 
on valuation day shall be deemed to be the quotient obtained 
when the fair market value on that day of all properties of 
that group is divided by the number of properties of that 
group; 
(d) for the purpose of distinguishing any.such property from an 
otherwise identical property acquired and disposed of by the tax- 
payer before 1972, properties acquired by the taxpayer at any 
time shall be deemed to have been disposed of by the taxpayer 
before properties: acquired by the taxpayer after that time; and 


(e) for the purposes of distinguishing any such property from an 
otherwise identical property acquired by the taxpayer after 1971, 
properties owned by the taxpayer on December 31, 1971 shall 
be deemed to have been disposed of by the taxpayer before 
properties acquired by the taxpayer at a later time. 
interpretation Bulletins: IT-78: Capital property owned on December 31, 1971 — 
identical properties (archived); IT-115R2: Fractional interest in shares; IT-199: Identi- 
cal properties acquired in non-arm’s length transactions (archived); IT-387R2: Mean- 
ing of “identical properties”. See also list at end of ITAR 26. 


(8.1) Idem — For the purposes of subsection (8), any property of a 
life insurance corporation that would, but for this subsection, be 
identical to any other property of the corporation shall be deemed 
not to be identical to that other property unless both properties are 


(a) included in the same segregated fund of the corporation; 


(b) non-segregated property used in the year in, or held in the 
course of, carrying on a life insurance business in Canada; or 


(c) non-segregated property used in the year in, or held in the 
course of, carrying on an insurance business in Canada, other 
than a life insurance business. 


Interpretation Bulletins: IT-387R2: Meaning of “identical properties”. See also list 
at end of ITAR 26. 


(8.2) ldem — For the purposes of subsection (8), any bond, deben- 
ture, bill, note or other similar obligation issued by a debtor is iden- 
tical to any other such obligation issued by that debtor if both are 
identical in respect of all rights (in equity or otherwise, either im- 
mediately or in the future and either absolutely or contingently) at- 
taching thereto, except as regards the principal amount thereof. 
Interpretation Bulletins: [T-387R2: Meaning of “identical properties”. See also list 
at end of ITAR 206. 


(8.3) Idem — Where a corporation resident in Canada has, after 
1971, received a stock dividend in respect of a share owned on June 
18, 1971 and December 31, 1971 by it or by a corporation with 
which it did not deal at arm’s length of the capital stock of a foreign 
affiliate of that corporation and the share or shares received as the 
stock dividend are identical to the share in respect of which the 
stock dividend was received, the share or shares received as the 
stock dividend may, at the option of the corporation, be deemed for 
the purposes of subsection (5) to be capital property owned by it on 
June 18, 197i and for the purposes of this subsection, paragraph 
(3)(c) and subsection (8) to be capital property owned by it on June 
18, 1971 and December 31, 1971 and not to be property acquired by 
the corporation after 1971 for the purposes of paragraph (8)(e). 


(8.4) Idem — Where a corporation resident in Canada has, after 
1971, received a stock dividend in respect of a share acquired by it 
after June 18, 1971 from a person with whom it was dealing at 
arm’s length and owned by it on December 31, 1971 of the capital 
stock of a foreign affiliate of that corporation and the share or 
shares received as the stock dividend are identical to the share in 
respect of which the stock dividend was received, the share or 
shares received as the stock dividend may, at the option of the cor- 
poration, be deemed for the purposes of this subsection, paragraph 
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(3)(c) and subsection (8) to be capital property owned by it on De- 
cember 31, 1971 and not to be property acquired by the corporation 
after 1971 for the purposes of paragraph (8)(e). 


(8.5) Amalgamation — For the purposes of subsections (8.3) and 
(8.4), where there has been an amalgamation (within the meaning of 
section 87 of the amended Act), the new corporation shall be 
deemed to be the same corporation as, and a continuation of, each 
predecessor corporation. 


(9) Cost of interest in partnership — For the purpose of com- 
puting, at any particular time after 1971, the adjusted cost base to a 
taxpayer of an interest in a partnership of which he was a member 
on December 31, 1971 and thereafter without interruption until the 
particular time, the cost to the taxpayer of the interest shall be 
deemed to be the amount that is neither the greatest nor the least of 
the following three amounts, namely: 


(a) its actual cost to the taxpayer as of the particular time, 


(b) the amount determined under subsection (9.1) in respect of 
the interest as of the particular time, and 


(c) the amount, if any, by which the total of the fair market value 
of the interest at the particular time and all amounts required by 
subsection 53(2) of the amended Act to be deducted in comput- 
ing its adjusted cost base to the taxpayer immediately before the 
particular time exceeds the total of all amounts required by sub- 
section 53(1) of the amended Act to be added in computing its 
adjusted cost base to the taxpayer immediately before the partic- 
ular time, 


except that where two or more of the amounts determined under 
paragraphs (a) to (c) in respect of the interest are the same amount, 
that amount shall be deemed to be its cost to the taxpayer, 


Forms: T4A-RCA Supp: Statement of amounts paid from an RCA; T2065: Determi- 
nation of adjusted cost base of a partnership interest. 


(9.1) Determination of amount for purposes of subsec. 
(9) — For the purposes of subsection (9), the amount determined 
under this subsection in respect of a taxpayer’s interest in a partner- 
ship as of a particular time is the amount, if any, by which the total 
of 


(a) the taxpayer’s share, determined at the beginning of the first 
fiscal period of the partnership ending after 1971, of the tax eq- 
uity of the partnership at the particular time, 


(b) such part of any contribution of capital made by the taxpayer 
to the partnership (otherwise than by way of loan) before 1972 
and after the beginning of the partnership’s first fiscal period 
ending after 1971, as cannot reasonably be regarded as a gift 
made to, or for the benefit of, any other member of the partner- 
ship who was related to the taxpayer, and 


(c) the amount of any consideration that became payable by the 
taxpayer after 1971 to any other person to acquire, after 1971, 
any right in respect of the partnership, the sole purpose of the 
acquisition of which was to increase the taxpayer’s interest in 
the partnership, 


exceeds the total of 


(d) all amounts received by the taxpayer before 1972 and after 
the beginning of the partnership’s first fiscal period ending after 
1971 as, on account of, in lieu of payment of or in satisfaction 
of, a distribution of the taxpayer’s share of the partnership prof- 
its or partnership capital, and 

(e) all amounts each of which is an amount in respect of the 
disposition by the taxpayer after 1971 and before the particular 
time of a part of the taxpayer’s interest in the partnership, equal 
to such portion of the adjusted cost base to the taxpayer of the 
interest immediately before the disposition as may reasonably be 
regarded as attributable to the part so disposed of. 


(9.2) Where interest acquired before 1972 and _ after 
beginning of 1st fiscal period ending after 1971 — Where a 
taxpayer has, before 1972 and after the beginning of the first fiscal 
period of a partnership ending after 1971, acquired an interest in the 


1556 


Part I— Income Tax Application Rules, 1971 


partnership from another person, subsection (9.1) applies as if, for 
the purposes of paragraphs (a), (b) and (d) thereof, the taxpayer had 
had in respect of the interest, throughout the period beginning at the 
beginning of that fiscal period and ending at the time the taxpayer 
acquired the interest, the same position in relation to the partnership 
as the taxpayer would have had in relation thereto if, throughout 
that period, the taxpayer had been the owner of the interest. 


(9.3) Amounts deemed to be required to be deducted in 
respect of interest in partnership — For the purpose of com- 
puting, at any particular time after 1971, the adjusted cost base to a 
taxpayer of an interest in a partnership of which the taxpayer was a 
member on December 31, 1971 and thereafter without interruption 
until the particular time, the lesser of 


(a) the amount, if any, by which 


(i) the total of all amounts in respect of the interest deter- 
mined under paragraph (9.1)(d) 


exceeds 
(ii) the total of 


(A) the taxpayer’s share, determined at the beginning of 
the first fiscal period of the partnership ending after 1971, 
of the tax equity of the partnership at the particular time, 
and 


(B) the amount in respect of the interest determined under 
paragraph (9.1)(b), and 


(b) the amount, if any, by which 


(i) the total of all amounts in respect of the interest deter- 
mined as of the particular time under paragraphs (14)(e) to 


(g) 
exceeds 


(ii) the total of all amounts in respect of the interest deter- 
mined as of the particular time under paragraphs (14)(a) to 


(d), 
shall be deemed to be required by subsection 53(2) of the amended 
Act to be deducted. 


(9.4) Application of section 53 of amended Act in respect 
of interest in partnership — For the purpose of computing, at 
any particular time after 1971, the adjusted cost base to a taxpayer 
of an interest in a partnership of which the taxpayer was a member 
on December 31, 1971 and thereafter without interruption until the 
particular time, 


(a) the reference in clause 53(1)(e)(i)(B) of the amended Act to 
“relating to” shall be read as a reference to “relating to section 
14 or to”; and 


(b) clause 53(2)(c)(i)(B) of the amended Act shall be read as 
follows: 
“(B) paragraphs 12(1)(0) and (z.5), 18(1)(m) — and 
20(1)(v.1), section 31, subsection 40(2), section 55 and 
subsections 69(6) and (7) of this Act, paragraphs 20(1)(gg) 
and 81(1)(r) and (s) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, and the provisions of 
the Income Tax Application Rules relating to section 14, 
and” 
History: Para. 26(9.4)(b) amended by 1997, c. 25, s. 72, applicable for the purpose of 
computing the adjusted cost base of property after 1996. Para. (b) formerly read: 
(b) clause 53(2)(c)(i)(B) of the amended Act shall be read as follows: 


“(B) paragraphs 12(1)(0), 18(1)(m) and 20(1)(v.1), section 31, subsection 
40(2), section 55 and subsections 69(6) and (7) of this Act, paragraphs 
20(1)(gg) and 81(1)(r) and (s) of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, and the provisions of the Income Tax Ap- 
plication Rules relating to section 14, and” 


(10) Where paragraph 128.1(1)(b) applies — Where subsec- 
tion 48(3) of the amended Act, as it read in its application before 
1993, or paragraph 128.1(1)(b) of the amended Act applies for the 
purpose of determining the cost to a taxpayer of any property, this 
section does not apply for that purpose. 


ITAR 
S. 26(12) amo 


History: ITAR 26(10) amended by 1994, c. 21, s. 118, applicable after 1992 except 
that, where a corporation elects in accordance with para. 111(4)(a) of 1994, c. 21 (see 
subsec. 250(5.1)), the amended subsec. applies to the corporation from the time the 
corporation was first granted articles of continuation (or similar constitutional docu- 
ments) in any jurisdiction. That subsec. formerly read: 


(10) Where subsec. 48(3) applies — Where subsection 48(3) of the amended 
Act applies for the purpose of determining the cost to a taxpayer of any property, 
this section does not apply for that purpose. 


(11) Fair market value of publicly-traded securities — For 
the purposes of this section, the fair market value on valuation day 
of any property prescribed to be a publicly-traded share or security 
shall be deemed to be the greater of the amount, if any, prescribed 
in respect of that property and the fair market value of that property, 
otherwise determined, on valuation day. 


Regulations: 4400 (prescribed property); Sch. VII (list of fair market values of pub- 
licly-traded securities). 


Interpretation Bulletins: IT-84: Capital- property owned on December 31, 1971 — 
Median rule (Tax-free zone) (archived). See also list at end of ITAR 26. 


Information Circulars: 72-25R4: Business equity valuations. 


(11.1) Fair market value of share of foreign affiliate — For 
the purposes of computing the fair market value 


(a) on December 31, 1971, or 
(b) at any subsequent time for the purposes of subsection (4), 


of any shares owned by a taxpayer resident in Canada of the capital 
stock of a foreign affiliate of the taxpayer, the fair market value at 
that time of any asset owned by the foreign affiliate at that time 


(c) that was subsequently acquired by the taxpayer from the for- 
eign affiliate 


(i) as a dividend payable in kind, 


(ii) as a benefit the amount of which was deemed by para- 
graph 80.1(4)(b) of the amended Act to have been received 
by the taxpayer as a dividend from the foreign affiliate, or 


(iii) as consideration for the settlement or extinguishment of 
an obligation described in subsection 80.1(5) of the amended 
Act, and 


(d) in respect of which subsection 80.1(4) or (5), as the case may 
be, of the amended Act applies because of an election described 
in that subsection made by the taxpayer, 


shall be deemed to be the principal amount of that asset. 


(11.2) Idem — For the purposes of computing the fair market value 
on December 31, 1971 of any shares owned by a taxpayer resident 
in Canada of the capital stock of a foreign affiliate of the taxpayer, 
the fair market value on that day of any asset owned by the foreign 
affiliate on that day 


(a) that was subsequently acquired by the taxpayer from the for- 
eign affiliate as described in paragraph 80.1(6)(a) or (b) of the 
amended Act, and 


(b) in respect of which subsection 80.1(1) of the amended Act 
applies because of an election described in subsection 80.1(6) of 
that Act made by the taxpayer, 


shall be deemed to be the principal amount of that asset. 
(12) Definitions — In this section, 


“amortized cost” to a taxpayer of any obligation on January 1, 
1972 means 


(a) the principal amount of the obligation, if its actual cost to the 
taxpayer was less than 100% but not less than 95% of that prin- 
cipal amount and the obligation was issued before November 8, 
1969, 


(b) the actual cost to the taxpayer of the obligation, if the actual 
cost to the taxpayer thereof was less than 105% but not less than 
100% of the principal amount thereof, and 
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(c) in any other case, the actual cost to the taxpayer of the obli- 
gation, plus that proportion of the discount or minus that propor- 
tion of the premium, as the case may be, in respect thereof that 


(i) the number of full months in the period commencing with 
the day the taxpayer last acquired the obligation and ending 
with valuation day, 


is of 
(ii) the number of full months in the period commencing with 
the day the taxpayer last acquired the obligation and ending 
with the date of its maturity; 


Interpretation Bulletins: IT-319: Cost of obligations owned on December 31, 1971 
(archived). See also list at end of ITAR 26. 


“capital property” of a taxpayer means any depreciable property 
of the taxpayer, and any property (other than depreciable property) 
any gain or loss from the disposition of which would, if the pro- 
perty were disposed of after 1971, be a capital gain or a capital loss, 
as the case may be, of the taxpayer; 


“discount” in respect of any obligation owned by a taxpayer means 
the amount, if any, by which the principal amount thereof exceeds 
its actual cost to the taxpayer determined without reference to sub- 
section (3); 


“eligible capital property” of a taxpayer means any property, '/2 of 
any amount payable to the taxpayer as consideration for the disposi- 
tion of which would, if the property were disposed of after 1971, be 
an eligible capital amount in respect of a business within the mean- 
ing assigned by subsection 14(1) of the amended Act; 


“obligation” means a bond, debenture, bill, note, mortgage, hy- 
pothecary claim or agreement of sale; 


History: The definition “obligation” in subsec. 26(12) amended by 2001, c. 17, sub- 
sec. 232(1), in force June 14, 2001. It formerly read: 


“obligation” means a bond, debenture, bill, note, mortgage or agreement of sale; 


“premium” in respect of any obligation owned by a taxpayer 
means the amount, if any, by which its actual cost to the taxpayer 
determined without reference to subsection (3) exceeds the princi- 
pal amount thereof; 


“tax equity” of a partnership at any particular time means the 
amount, if any, by which the total of amounts each of which is 


(a) the amount of any money of the partnership on hand at the 
beginning of its first fiscal period ending after 1971, 


(b) the cost amount to the partnership, at the beginning of that 
fiscal period, of any partnership property other than capital pro- 
perty or eligible capital property, 


(c) an amount in respect of any property (other than depreciable 
property) that was, at the beginning of that fiscal period, capital 
property of the partnership, equal to, 


(1) where the property was disposed of before 1972, the pro- 
ceeds of disposition thereof, 


(ii) where the property was disposed of after 1971 and before 
the particular time, the amount determined under this section 
to be its cost to the partnership for the purposes of computing 
its adjusted cost base to the partnership immediately before it 
was disposed of, and 


(iil) in any other case, the amount determined under this sec- 
tion to be its cost to the partnership for the purposes of com- 
puting its adjusted cost base to the partnership immediately 
before the particular time, 


(d) an amount in respect of any prescribed class of depreciable 
property of the partnership, equal to the amount, if any, by 
which the total of the undepreciated capital cost to the partner- 
ship of property of that class as of January 1, 1972 exceeds the 
capital cost to the partnership of property of that class acquired 
by it after the beginning of that fiscal period and before 1972, 
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(e) an amount in respect of any other depreciable property of the 
partnership at the beginning of that fiscal period, equal to the 
amount by which 


(i) the actual cost of the property to the partnership, or the 
amount at which the partnership was deemed to have ac- 
quired the property under subsection 20(6) of the Act as it 
read in its application to the 1971 taxation year, as the case 
may. be, 


exceeds 


(ii) the total of all amounts in respect of the cost of the pro- 
perty that were allowed under paragraph 11(1)(a) of the Act 
as it read in computing the income from the partnership of 
the members thereof for taxation years ending before 1972, 


(f) an amount in respect of any property that was, at the begin- 
ning of that fiscal period, partnership property that was deprecia- 
ble property, equal to 
(i) where the property was disposed of before 1972, the pro- 
ceeds of disposition thereof minus the amount, if any, by 
which the lesser of 


(A) the proceeds of disposition thereof, and 
(B) the capital cost of the property, 
exceeds 


(C) in respect of depreciable property of a prescribed 
class, the undepreciated capital cost of all of the property 
of that class at the time of the disposition, or 


(D) in respect of any other depreciable property, the 
amount that would be determined under paragraph (e) if 
the words “at the beginning of that fiscal period” were 
read as “at the time of the disposition”, 


(ii) where the property was disposed of after 1971 and before 
the particular time, the amount, if any, by which the lesser of 


(A) the proceeds of disposition thereof, and 
(B) the fair market value of the property on valuation day, 


exceeds the capital cost to the partnership of the property, 
and 


(iil) in any other case, the amount, if any, by which 


(A) the lesser of the fair market value of the property on 
valuation day and its fair market value at the particular 
time 


exceeds 
(B) the capital cost to the partnership of the property, or 


(g) an amount in respect of any business carried on by the part- 
nership in its 1971 fiscal period and thereafter without interrup- 


tion until the particular time, equal to the amount, if any, by 
which 


(1) 2 times the eligible capital amounts (within the meaning 
assigned by section 14 of the amended Act) in respect of the 
business (computed without reference to section 21 of this 
Act) that would have become payable to the partnership 


would exceed 


(ii) the amount that would be deemed by subsection 21(1) to 
be the amount that had become payable to the partnership 


if the partnership had disposed of the business at the particular 
time for an amount equal to its fair market value at that time, 


exceeds the total of all amounts each of which is the amount of any 
debt Owing by the partnership, or any other obligation of the part- 
nership to pay an amount, that was outstanding at the beginning of 
the Partnership’s first fiscal period ending after 1971, minus such 
part, if any, thereof as would, if the amount had been paid by the 
partnership in that fiscal period, have been deductible in computing 
its Income for that fiscal period. 


(13) Meaning of “actual cost” — For the purposes of this sec- 
tion, the “actual cost” to a person of any property means, except as 
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expressly otherwise provided in this section, the amount, if any, by 
which 


(a) its cost to the person computed without regard to the provi- 
sions of this section 


exceeds 


(b) such part of that cost as was deductible in computing the 
person’s income for any taxation year ending before 1972. 


Interpretation Bulletins: IT-93: Capital property owned on December 31, 1971 — 
meaning of actual cost and amortized cost (archived). See also list at end of ITAR 26. 


(14) Idem — For the purposes of this section, the “actual cost” to a 
taxpayer, as of any particular time after 1971, of an interest in a 
partnership of which the taxpayer was a member on December 31, 
1971 and thereafter without interruption until the particular time 
means the amount, if any, by which the total of 


(a) the cost to the taxpayer of the interest, computed as of the 
particular time without regard to the provisions of this section, 


(b) the total of all amounts each of which is an amount in respect 
of a fiscal périod of the partnership that ended before 1972, 
equal to the total of 


(i) the amount that the taxpayer’s income from the partner- 
ship for the taxation year of the taxpayer in which the period 
ended would have been, if the former Act had been read 
without reference to subsection 83(5) of that Act, and 


(ii) the taxpayer’s share, determined at the end of the period, 
of all profits made from dispositions in the period of capital 
assets that were partnership property of the partnership, to 
the extent that those profits were not included in computing 
the income or loss, as the case may be, from the partnership, 
of any member thereof, 


(c) where the taxpayer had, before 1972, made a contribution of 
capital to the partnership otherwise than by way of loan, such 
part of the contribution as cannot reasonably be regarded as a 
gift made to, or for the benefit of, any other member of the part- 
nership who was related to the taxpayer, and 


(d) where, by means of the partnership, the taxpayer carried on 
before 1972 a business that was a profession, the amount that the 
taxpayer’s 1971 receivables (within the meaning assigned by 
subsection 23(5)) in respect of the business would have been if, 
before 1972, the taxpayer had carried on no businesses except 
by means of the partnership, 
exceeds the total of 
(e) all amounts each of which is an amount in respect of the 
disposition by the taxpayer before the particular time of a part of 
the taxpayer’s interest in the partnership, equal to such portion 
of, 
(i) where the disposition was made before 1972, the actual 
cost to the taxpayer of the interest, and 
(ii) in any other case, the adjusted cost base to the taxpayer 
of the interest immediately before the disposition, 
as can reasonably be regarded as attributable to the part so dis- 
posed of, 
(f) all amounts each of which is an amount in respect of a fiscal 
period of the partnership that ended before 1972, equal to the 
total of 
(i) the amount that would have been the taxpayer’s loss from 
the partnership for the taxation year of the taxpayer in which 
the period ended if the former Act had been read without ref- 
erence to subsection 83(5) of that Act, 
(ii) the taxpayers’ share, determined at the end of the period, 
of all losses sustained from dispositions in the period of capi- 
tal assets that were partnership property of the partnership, to 
the extent that those losses were not included in computing 
the loss or income, as the case may be, from the partnership, 
of any member thereof, and 
(iii) the taxpayer’s share, determined at the end of the period, 
of such of the drilling and exploration expenses, including all 
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general geological and geophysical expenses incurred by the 
partnership while the taxpayer was a member thereof, on or 
in respect of exploring or drilling for petroieum or natural 
gas in Canada as were incurred in the period and after 1948, 
to the extent that those expenses were not deducted in com- 
puting the taxpayer’s income from the partnership for the 
taxpayer’s 1971 or any preceding taxation year, and 


(g) all amounts received by the taxpayer before 1972 as, on ac- 
count of, in lieu of payment of or in satisfaction of, a distribution 
of the taxpayer’s share of the partnership profits or partnership 
capital. 


(15) Idem — For the purposes of this section and subsection 
88(2.1) of the amended Act, the “actual cost” to a taxpayer, as of 
any particular time after 1971, of any shares (in this subsection re- 
ferred to as “new shares”) of any class of the capital stock of a new 
corporation formed as a result of an amalgamation of two or more 
corporations (within the meaning of section 85I of the former Act 
as it read in its application to the 1971 taxation year) that were 


(a) owned by the taxpayer on December 31, 1971, and thereafter 
without interruption until the particular time, and 


(b) acquired by the taxpayer by the conversion, because of the 
amalgamation, of shares of the capital stock of a predecessor 
corporation into shares of the capital stock of the new 
corporation, 


means that proportion of the actual cost to the taxpayer of any 
shares owned by the taxpayer that were so converted because of the 
amalgamation that the fair market value, immediately after the 
amalgamation, of the new shares of that class so acquired by the 
taxpayer is of the fair market value, immediately after the amalga- 
mation, of all of the shares of the capital stock of the new corpora- 
tion so acquired by the. taxpayer. 


(16) Idem — For the purposes of this section, the “actual cost” to 
an individual, as of any particular time after 1971, of any share of 
the capital stock of a corporation that was 


(a) owned by the individual on December 31, 1971 and thereaf- 
ter without interruption until the particular time, and 


(b) acquired by the individual in a taxation year before 1972 
under an agreement referred to in subsection 85A(1) of the for- 
mer Act as it read in its application to that taxation year, 


means an amount equal to the greater of 


(c) the actual cost to the individual of the share computed with- 
out regard to this subsection, and 


(d) the fair market value of the share at the time the individual 
so acquired it. 


(17) Idem — For the purposes of this section and subsection 
88(2.1) of the amended Act, the “actual cost” to a taxpayer, as of 
any particular time after 1971, of any capital property received by 
the taxpayer before 1972 and owned by the taxpayer thereafter 
without interruption until the particular time means, 


(a) where the property was so received as, on account of, in lieu 
of payment of or in satisfaction of, a dividend payable in kind 
(other than a stock dividend) in respect of a share owned by the 
taxpayer of the capital stock of a corporation, the fair market 
value of that property at the time the property was so received; 


(b) where the property so received was a share of the capital 
stock of a corporation received by the taxpayer as a stock divi- 
dend, the amount that, because of the receipt of the share, was 
deemed by subsection 81(3) of the former Act to have been re- 
ceived by the taxpayer as a dividend; and 


(c) where the property was so received from a pension fund or 
plan, an employees profit sharing plan, a retirement savings 
plan, a deferred profit sharing plan or a supplementary unem- 
ployment benefit plan, the fair market value of that property at 
the time the property was so received. 


(17.1) Application — Where a taxpayer is deemed to have ac- 
quired a property because of subsection 138(11.3) of the amended 
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Act, this section does not apply in respect of any subsequent dispo- 
sition or deemed disposition of the property. 
Interpretation Bulletins: IT-88R2: Stock dividends. See also list at end of ITAR 26. 


(18) Transfer of farm land by a farmer to [the farmer’s] 
child at death — Where 


(a) a taxpayer owned, on December 31, 1971 and thereafter 
without interruption until the taxpayer’s death, any land referred 
to in subsection 70(9) of the amended Act, 


(b) the land has, on or after the death of the taxpayer and as a 
consequence thereof, been transferred or distributed to a child of 
the taxpayer who was resident in Canada immediately before the 
death of the taxpayer, and 


(c) it can be shown, within the period ending 36 months after the 
death of the taxpayer or, where written application therefor has 
been made to the Minister by the legal representative of the tax- 
payer within that period, within such longer period as the Min- 
ister considers reasonable in the circumstances, that the land has 
become vested indefeasibly in the child, 


the following rules apply: 


(d) paragraph 70(9)(b) of the amended Act does not apply for 
the purpose of determining the cost to the child of the land or 
part thereof, as the case may be, and 


(e) subsection (5) applies in respect of the transfer or distribution 

of the land to the child as if the references in that subsection to 

“June 18, 1971” were references to “December 31, 1971”. 
Related Provisions: ITAR 26(20) — Extended meaning of “child”. 


Interpretation Bulletins: IT-349R3: Intergenerational transfers of farm property cn 
death; IT-449R: Meaning of “vested indefeasibly” (archived). See also list at end of 
ITAR 26. 


(19) Inter vivos transfer of farm land by a farmer to 
child — Where a taxpayer owned, on December 31, 1971, and 
thereafter without interruption until a transfer thereof by the tax- 
payer to the taxpayer’s child, in circumstances to which subsection 
73(3) of the amended Act applies, land referred to in that 
subsection, 


(a) paragraph 73(3)(d) of the amended Act does not apply for 
the purpose of determining the cost to the child of the land; and 


(b) subsection (5) shall apply in respect of the transfer of the 
land to the child as if the references in that subsection to “June 
18, 1971” were references to “December Sik al MIA 

Related Provisions: ITAR 26(20) — Extended meaning of “child”. 


Interpretation Bulletins: IT-268R4: Inter vivos transfer of farm property to child. 
See also list at end of ITAR 26. 


(20) Extended meaning of “child” — For the purposes of sub- 
sections (18) and (19), “child” of a taxpayer includes 


(a) a child of the taxpayer’s child; 
(b) a child of the taxpayer’s child’s child; and 


(c) a person who, at any time before attaining the age of 21 
years, was wholly dependent on the taxpayer for support and of 
whom the taxpayer had, at that time, in law or in fact, the cus- 
tody and control. 


Related Provisions: ITA 70(10) — Extended meaning of “child”, 


(21) Shares received on amalgamation — Where, after May 
6, 1974, there has been an amalgamation (within the meaning as- 
signed by section 87 of the amended Act) of two or more corpora- 
tions (each of which is in this subsection referred to as a “predeces- 
sor corporation”) to form one corporate entity (in this subsection 
referred to as the “new corporation”), and 


(a) any shareholder (except any predecessor corporation) owned 
shares of the capital stock of a predecessor corporation on De- 
cember 31, 1971 and thereafter without interruption until imme- 
diately before the amalgamation, 


(b) any shares referred to in paragraph (a) were shares of one 
class of the capital stock of a predecessor corporation (in this 
subsection referred to as the “old shares’’), 
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(c) no consideration was received by the shareholder for the dis- 
position of the old shares on the amalgamation other than shares 
of one class of the capital stock of the new corporation (in this 
subsection referred to as the “new shares”), and 


(c.1) the cost of the new shares received by the shareholder be- 
cause of the amalgamation was determined otherwise than be- 
cause of paragraph 87(4)(e) of the amended Act, 


notwithstanding any other provision of this Act or of the amended 
Act, for the purposes of subsection 88(2.1) of the amended Act and 
of determining the cost to the taxpayer and the adjusted cost base to 
the taxpayer of the new shares, 


(d) the property that was the old shares shall be deemed not to 
have been disposed of by the shareholder because of the amalga- 
mation but to have been altered, in form only, because of the 
amalgamation and to have continued in existence in the form of 
the new shares, and 


(e) the property that is the new shares shall be deemed not to 
have been acquired by the shareholder because of the amalga- 
mation but to have been in existence prior thereto in the form of 
the old shares that were altered, in form only, because of the 
amalgamation. 


Related Provisions: ITAR 26(30)— Disposition by non-resident of taxable Cana- 
dian property. 


(22) Options received on amalgamations — Where, after 
May 6, 1974, there has been an amalgamation (within the meaning 
assigned by section 87 of the amended Act) of two or more corpora- 
tions (each of which is in this subsection referred to as a “predeces- 
sor corporation”) to form one corporate entity (in this subsection 
referred to as the “new corporation”) and a taxpayer has acquired an 
option to acquire capital property that was shares of the capital 
stock of the new corporation (in this subsection referred to as the 
“new option’’) as sole consideration for the disposition on the amal- 
gamation of an option to acquire shares of the capital stock of a 
predecessor corporation (in this subsection referred to as the “old 
option”) owned by the taxpayer on December 31, 1971 and thereaf- 
ter without interruption until immediately before the amalgamation, 
notwithstanding any other provision of this Act or of the amended 
Act, for the purposes of subsection 88(2.1) of the amended Act and 
of determining the cost to the taxpayer and the adjusted cost base to 
the taxpayer of the new option, 


(a) the property that was the old option shall be deemed not to 
have been disposed of by the taxpayer because of the amalgama- 
tion but to have been altered, in form only, because of the amal- 
gamation and to have continued in existence in the form of the 
new option; and 


(b) the property that is the new option shall be deemed not to 
have been acquired by the taxpayer because of the amalgama- 
tion but to have been in existence prior thereto in the form of the 
old option that was altered, in form only, because of the 
amalgamation. 


(23) Obligations received on amalgamations — Where, after 
May 6, 1974, there has been an amalgamation (within the meaning 
assigned by section 87 of the amended Act) of two or more corpora- 
tions (each of which is in this subsection referred to as a “predeces- 
sor corporation”) to form one corporate entity (in this subsection 
referred to as the “new corporation”) and a taxpayer has acquired a 
Capital property that was a bond, debenture, note, mortgage, hy- 
pothecary claim or other similar obligation of the new corporation 
(in this subsection referred to as the “new obligation”) as sole con- 
sideration for the disposition on the amalgamation of a bond, de- 
benture, note, mortgage, hypothecary claim or other similar obliga- 
Hon respectively of a predecessor corporation (in this subsection 
referred to as the “old obligation”) owned by the taxpayer on De- 
cember 31, 1971 and thereafter without interruption until immedi- 
ately before the amalgamation, notwithstanding any other provision 
of this Act or of the amended Act, for the purposes of subsection 
88(2.1) of the amended Act and of determining the cost to the tax- 
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payer and the adjusted cost base to the taxpayer of the new 
obligation, 


(a) the property that was the old obligation shall be deemed not 
to have been disposed of by the taxpayer because of the amalga- 
mation but to have been altered, in form only, because of the 
amalgamation and to have continued in existence in the form of 
the new obligation; and 


(b) the property that is the new obligation shall be deemed not to 
have been acquired by the taxpayer because of the amalgama- 
tion but to have been in existence prior thereto in the form of the 
old obligation that was altered, in form only, because of the 
amalgamation. 

History: The opening words of subsec. 26(23) amended by 2001, c. 17, subsec. 


232(2), to add “hypothecary claim” (in two places), in force June 14, 2001. The open- 
ing words formerly read: 


(24) Convertible properties — Where there has been an’ ex- 
change to which subsection 51(1) of the amended Act applies on 
which a taxpayer has acquired shares of one class of the capital 
stock of a corporation (in this subsection referred to as the “new 
shares”) in exchange for a share, bond, debenture or note of the cor- 
poration (in this subsection referred to as the “old property”) owned 
by the taxpayer on December 31, 1971 and thereafter without inter- 
ruption until immediately before the time of the exchange, notwith- 
standing any other provision of this Act or of the amended Act, for 
the purposes of subsection 88(2.1) of the amended Act and, where 
the exchange occurred after May 6, 1974, for the purposes of deter- 
mining the cost to the taxpayer and the adjusted cost base to the 
taxpayer of the new shares, 


(a) the property that was the old property shall be deemed not to 
have been disposed of by the taxpayer because of the exchange 
but to have been altered, in form only, because of the exchange 
and to have continued in existence in the form of the new shares; 
and 


(b) the property that is the new shares shall be deemed not to 

have been acquired by the taxpayer because of the exchange but 

to have been in existence prior thereto in the form of the old 

property that was altered, in form only, because of the exchange. 
Interpretation Bulletins: IT-146R3: Shares entitling shareholders to choose taxable 
or other kinds of dividends; IT-474R: Amalgamations of Canadian corporations. See 
also list at end of ITAR 26. 


(25) Bond conversion — Where, after May 6, 1974, there has 
been an exchange to which section 51.1 of the amended Act applies 
on which a taxpayer has acquired a bond of a debtor (in this subsec- 
tion referred to as the “new bond”) in exchange for another bond of 
the same debtor (in this subsection referred to as the “old bond’’) 
owned by the taxpayer on December 31, 1971 and thereafter with- 
out interruption until immediately before the exchange, notwith- 
standing any other provision of this Act or of the amended Acct, for 
the purposes of subsection 88(2.1) of the amended Act and of deter- 
mining the cost to the taxpayer and the adjusted cost base to the 
taxpayer of the new bond, 


(a) the property that was the old bond shall be deemed not to 
have been disposed of by the taxpayer because of the exchange 
but to have been altered, in form only, because of the exchange 
and to have continued in existence in the form of the new bond; 
and 


(b) the property that is the new bond shall be deemed not to have 
been acquired by the taxpayer because of the exchange but to 
have been in existence prior thereto in the form of the old bond 
that was altered, in form only, because of the exchange. 


(26) Share for share exchange — Where, after May 6, 1974, 
there has been an exchange to which subsection 85.1(1) of the 
amended Act applies on which a taxpayer has acquired shares of 
any particular class of the capital stock of a corporation (in this sub- 
section referred to as the “new shares”) in exchange for shares of 
any particular class of the capital stock of another corporation (in 
this subsection referred to as the “old shares”’) owned by the tax- 
payer on December 31, 1971 and thereafter without interruption un- 


ITAR 
S.26(29) 


til immediately before the exchange, notwithstanding any other pro- 
vision of this Act or of the amended Act, for the purposes of 
subsection 88(2.1) of the amended Act and of determining the cost 
to the taxpayer and the adjusted cost base to the taxpayer of the new 
shares, 


(a) the property that was the old shares shall be deemed not to 
have been disposed of by the taxpayer because of the exchange 
but to have been altered, in form only, because of the exchange 
and to have continued in existence in the form of the new shares; 
and 


(b), the property that is the new shares shall be deemed not to 
have been acquired by the taxpayer because of the exchange but 
to have been in existence prior thereto in the form of the old 
shares that were altered, in form only, because of the exchange. 


Interpretation Bulletins: IT-450R: Share for share exchange, 


(27) Reorganization of capital — Where, after May 6, 1974, 
there has been a reorganization of the capital of a corporation to 
which section 86 of the amended Act applies on which a taxpayer 
has acquired shares of a particular class of the capital stock of the 
corporation (in this subsection referred to as the “new shares’’) as 
the sole consideration for the disposition on the reorganization of 
shares of another class of the capital stock of the corporation (in this 
subsection referred to as the “old shares”’) owned by the taxpayer on 
December 31, 1971 and thereafter without interruption until imme- 
diately before the reorganization and the cost to the taxpayer of the 
new shares was determined otherwise than because of subsection 
86(2) of the amended Act, notwithstanding any other provision of 
this Act or of the amended Act, for the purposes of subsection 
88(2.1) of the amended Act and of determining the cost to the tax- 
payer and the adjusted cost base to the taxpayer of the new shares, 


(a) the property that was the old shares shall be deemed not to 
have been disposed of by the taxpayer because of the reorgani- 
zation but to have been altered, in form only, because of the re- 
organization and to have continued in existence in the form of 
the new shares; and 


(b) the property that is the new shares shall be deemed not to 
have been acquired by the taxpayer by virtue of the reorganiza- 
tion but to have been in existence prior thereto in the form of the 
old shares that were altered, in form only, because of the 
reorganization. 


Advance Tax Rulings: ATR-22R: Estate freeze using share exchange. 


(28) Idem — Where a taxpayer acquired a property (in this subsec- 
tion referred to as the “first property”) in circumstances to which 
any of subsections (5) and (21) to (27) applied and subsequently 
acquires, in exchange for or in consideration for the disposition of 
the first property, another property in circumstances to which any of 
subsections (21) to (27) would apply if the taxpayer had owned the 
first property on December 31, 1971 and thereafter without inter- 
ruption until the time of the subsequent acquisition, for the purposes 
of applying subsections (21) to (27) in respect of that subsequent 
acquisition, the taxpayer shall be deemed to have owned the first 
property on December 31, 1971 and thereafter without interruption 
until the time of the subsequent acquisition. 

History: Subsec. 26(28) added by 1994, c. 7, Sch. II (1991, c. 49), s. 200, applicable to 
acquisitions of property occurring after July 13, 1990, except that, where the taxpayer 
so elected by notifying the Minister of National Revenue in writing either before 1993 
or in the taxpayer’s return of income under Part I of the Act for the taxation year in 
which the taxpayer disposed of the property, the subsec. applies to acquisitions occur- 
ring after May 6, 1974 and before July 14, 1990 with respect to property that was 
owned by the taxpayer on July 13, 1990. 


Interpretation Bulletins: IT-450R: Share for share exchange. 


(29) Effect of election under subsection 110.6(19) — Where 
subsection 110.6(19) of the amended Act applies to a particular pro- 
perty, for the purposes of determining the cost and the adjusted cost 
base to a taxpayer of any property at any time after February 22, 
1994, the particular property shall be deemed not to have been 
owned by any taxpayer on December 31, 1971. 

Related Provisions: ITAR 26(30) — Disposition by non-resident of taxable Cana- 
dian property. 
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History: Subsec. 26(29) added by 1995, c. 3, s. 57, in force March 26, 1995. 


(30) Additions to taxable Canadian property — Subsections 
(1.1) to (29) do not apply to a disposition by a non-resident person 
of a property 


(a) that the person last acquired before April 27, 1995; 


(b) that would not be a taxable Canadian property immediately 
before the disposition if section 115 of the amended Act were 
read as it applied to dispositions that occurred on April 26, 1995; 
and 


(c) that would be a taxable Canadian property immediately 
before the disposition if section 115 of the amended Act were 
read as it applied to dispositions that occurred on January 1, 
1996. 


Related Provisions: ITA 40(9) — Gains limited to those accruing after April 1995. 


History: Subsec. 26(30) amended by 2001, c. 17, s. 249, applicable to dispositions that 
occur after October 1, 1996. Subsec. 26(30) formerly read: 


(30) Subsections (1.1) to (29) do not apply to a disposition by a non-resident 
person of a taxable Canadian property that would not be a taxable Canadian pro- 
perty immediately before the disposition if section 115 of the amended Act were 
read as it applied to dispositions that occurred on April 26, 1995. 


Subsec. 26(30) added by 1998, c. 19, subsec. 249(3), applicable to dispositions that 
occur after April 26, 1995. 


Definitions [ITAR 26]: “actual cost’—ITAR 26(5)(b), (6)(b), (c), (8)(c)(), 
26(13)-(17); “adjusted cost base” — ITA 54, 248(1); “amended Act” — ITAR 8; “am- 
ortized cost’ —ITAR 26(5)(b), (6)(b), (c), 26(12); “amount” —ITA 248(1); “arm’s 
length” —ITAR 26(5.1), (5.2); “business” — ITA 248(1); “Canada” —ITA 255, In- 
terpretation Act 35(1); “Canadian corporation” — ITA 89(1), 248(1); “capital gain’? — 
ITA 39(1), 248(1); “capital loss” —ITA 39(1)(b), 248(1); “capital property” — ITA 
54, ITAR 26(8.3), (8.4), (12); “child” — ITAR 26(20); “consequence” — 248(8); ‘‘cor- 
poration” — ITA 248(1), ITAR 26(8.5); “cost amount” — ITA 248(1); “deferred profit 
sharing plan” —ITA 147(1), 248(1); “depreciable property” —ITA 13(21), 248(1): 
“discount” —ITAR 26(12); “dividend” —ITA 248(1); “eligible capital amount” — 
ITA 14(1), 248(1); “eligible capital property” — ITAR 26(12); “employees profit shar- 
ing plan” —ITA 144(1), 248(1); “fair market value on valuation day” —ITAR 
26(8)(b)(ii), (c)(ii), 26(11); “first property’ —ITAR 26(28); “fiscal period” —ITA 
249.1; “foreign affiliate’ —ITA 95(1), 248(1); “former Act” —ITAR 8; “identi- 
cal” —ITA 248(12), ITAR 26(8.1), (8.2); “Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952”, “Income Tax Application Rules, 1971” —ITAR 69; 
“individual”, “legal representative”, “life insurance business”, “life insurance corpora- 
tion” — ITA 248(1); “listed personal property” —ITA 54, 248(1); “Minister’” — ITA 
248(1): “month” — Interpretation Act 35(1); “new bond” — ITAR 26(25); “new cor- 
poration” —ITAR 26(21)-(23); “new obligation” —ITAR 26(23); “new option” — 
ITAR 26(22); “new shares” —ITAR 26(21)(c), 26(24), (26), (27); “non-resident” — 
ITA 248(1); “obligation” — ITAR 26(1.1), (12); “old bond” — ITAR 26(25); “old ob- 
ligation”, “old option’ —ITAR 26(22); “old property’——-ITAR 26(24); “old 
shares” — ITAR 26(21)(b), 26(26), (27); “original owner” — ITAR 26(5); “owned” — 
ITAR 26(6)(a), 26(28); “person” — ITA 248(1); “personal-use property” —ITA 54, 
248(1); “predecessor corporation” — ITAR 26(21)-(23); “premium” — ITAR 26(12); 
“prescribed”, “principal amount”, ‘“property’—ITA 248(1); “related” —ITA 
251(2)(6); “resident in Canada” —ITA 250; “retirement savings plan” —ITA 
146(1), 248(1); “share”, “shareholder”, “stock dividend” — ITA 248(1); “subsequent 
owner” —ITAR 26(5); “supplementary unemployment benefit plan’ —ITA 145(1), 
248(1); “tax equity’ —ITAR 26(12); “taxable Canadian property” —ITA 248(1); 
“taxation year” — ITA 249; “taxpayer” — ITA 248(1); “undepreciated capital cost” — 
ITA 13(21), 248(1); “valuation day” —ITAR 24; “writing” — Interpretation Act 
35(1); “written” — Interpretation Act 35( 1)“writing”. 


26.1 (1) Change of use of property before 1972 — For the 
purposes of paragraph 40(2)(b) and the definition “principal resi- 
dence” in section 54 of the amended Act, where a taxpayer owned, 
on December 31, 1971, a property that is a housing unit, a leasehold 
interest in a housing unit or a share of the capital stock of a cooper- 
ative housing corporation, if the housing unit was, or if the share 
was acquired for the sole purpose of acquiring the right to inhabit, a 
housing unit owned by the corporation that was ordinarily inhabited 
by the taxpayer, and the taxpayer began at any time thereafter but 
before 1972 to use the property for the purpose of gaining or pro- 
ducing income therefrom, or for the purpose of gaining or produc- 
ing income from a business, and the taxpayer elected in the tax- 
payer’s return of income for the 1974 or 1975 taxation year as if the 
taxpayer had begun to use the property for the purpose of gaining or 
producing income therefrom or for the purpose of gaining or pro- 
ducing income from a business on January 1, 1972, the taxpayer 


Income Tax Application Rules 


shall be deemed to have made an election under subsection 45(2) of 
the amended Act in the taxpayer’s return of income for the 1972 
taxation year and to have so begun to use the property. 


(2) No capital cost allowance while election in force — 
Where the taxpayer has made the election described in subsection 
(1), no amount may be deducted under paragraph 20(1)(a) of the 
amended Act for the 1974 and subsequent taxation years in respect 
of property referred to in that subsection while the election remains 
in force. 

Definitions [ITAR 26.1]: “amended Act’ — ITAR 8; “amount”, “business” — ITA 


248(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “property”, “share” — 
ITA 248(1); “taxation year” — ITA 249; “taxpayer” — ITA 248(1). 


27, 28. [Repealed under former Act] 


29. (1) Deduction from income of petroleum or natural gas 
corporation — A corporation whose principal business is produc- 
tion, refining or marketing of petroleum, petroleum products or nat- 
ural gas or exploring or drilling for petroleum or natural gas may 
deduct, in computing its income for a taxation year, the lesser of 


(a) the total of such of the drilling and exploration expenses, in- 
cluding all general geological and geophysical expenses, in- 
curred by it on or in respect of exploring or drilling for petro- 
leum or natural gas in Canada as were incurred during the 
calendar years 1949 to 1952, to the extent that they were not 
deductible in computing income for a previous taxation year, 
and 


(b) of that total, an amount equal to its income for the taxation 
year if no deduction were allowed under this section or section 
65, 66 or 66.1 of the amended Act minus the deductions allowed 
for the year under subsections (9), (10) and (25) of this section 
and sections 112 and 113 of the amended Act. 


Related Provisions: ITA 87(1.2) — New corporation deemed continuation of prede- 
cessor; ITAR 29(31) — Multiple deductions. 


History: Para. 29(1)(b) substituted by 1994, c. 7, Sch. IT (1991, c. 49), subsec. 201(1), 
applicable to taxation years ending after February 17, 1987. That para. formerly read: 


(b) of that total, an amount that would be equal to its income for the taxation 
year if no deduction were allowed under this section or section 65, 66 or 66.1 of 
the amended Act, minus the deductions allowed for the year under subsections 
(9), (10) and (25) of this section, sections 112 and 113 of the amended Act and 
subsections 66(6) and (7) and 66.1(4) and (5) of the Income tax Act, chapter 148 
of the Revised Statutes of Canada, 1952. 


(2) Deduction from income of mining corporation — A cor- 
poration whose principal business is mining or exploring for miner- 
als may deduct, in computing its income for a taxation year, the 
lesser of 


(a) the total of such of the prospecting, exploration and develop- 
ment expenses incurred by it in searching for minerals in Canada 
as were incurred during 1952, to the extent that they were not 
deductible in computing income for a preceding taxation year, 
and 


(b) of that total, an amount equal to its income for the taxation 
year if no deduction were allowed under this section or section 
65, 66 or 66.1 of the amended Act minus the deductions allowed 
for the year under subsections (9), (10) and (25) of this section 
and sections 112 and 113 of the amended Act, 


if the corporation has filed certified statements of those expenses 
and has satisfied the Minister that it has been actively engaged in 
prospecting and exploring for minerals in Canada by means of qual- 
ified persons and has incurred the expenses for those purposes. 


History: Para. 29(2)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 201(2), 
applicable to taxation years ending after February 17, 1987. That para. formerly read: 


(b) of that total, an amount that would be equal to its income for the taxation 
year if no deduction were allowed under this section or section 65, 66 or 66.1 of 
the amended Act, minus the deductions allowed for the year under subsections 
(9), (10) and (25) of this section, sections 112 and 113 of the amended Act and 
subsections 66(6) and (7) and 66, 1(4) and (5) of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, 


1562 


ITAR 


Part I— Income Tax Application Rules, 1971 S. 29(6), (7), (8) 


(3) Deduction from income of petroleum or natural gas | History: Para. 29(4)(h) substituted by 1994, c. 7, Sch. If (1991, c. 49), subsec. 201(4), 
corporation or mining corporation — A corporation whose applicable to taxation years ending after February 17, 1987. That para. formerly read: 


principal business is 


(a) production, refining or marketing of petroleum, petroleum 
products or natural gas, or exploring or drilling for petroleum or 
natural gas, or 


(b) mining or exploring for minerals, 


(h) of that total, an amount that would be equal to its income for the taxation 
year if no deduction were allowed under this subsection or section 65, 66 or 66.1 
of the amended Act, minus the deductions allowed for the year under subsection 
66(2) and sections 112 and 113 of the amended Act and subsections 66(6) and 
(7) and 66.1(4) and (5) of the Income Tax Act, Revised Statutes of Canada, 1952. 


(5) Application of para. (4)(g) — In applying paragraph 4(g) to 


may deduct, in computing its income for a taxation year, the lesser | a corporation described in paragraph (4)(f), the reference in para- 
of graph (4)(g) to “April 10, 1962” shall be read as a reference to 


(c) the total of such of “June 13, 1963”. 


(i) the drilling and exploration expenses, including all gen- | (6), (7), (8) [Repealed effective 2007] 


eral geological and geophysical EXPENSES, incurred by it on History: Subsecs. 29(6) to (8) repealed by 1997, c. 25, s. 73, applicable to renuncia- 
or in respect of exploring or drilling for petroleum or natural | tions made 


gas in Canada, and 


(ii) the prospecting, exploration and development expenses 
incurred by it in searching for minerals in Canada, 


as were incurred after 1952 and before April 11, 1962, to the 
extent that they were not deductible in computing income for a 
previous taxation year, and 


(d) of that total, an amount equal to its income for the taxation 
year if no deduction were allowed under this section or section 
65, 66 or 66.1 of the amended Act minus the deductions allowed 
for the year under subsections (1), (2), (9), (10) and (25) of this 
section and sections 112 and 113 of the amended Act. 


(a) after 2006, in respect of a payment or loan received by a joint exploration cor- 
poration before March 6, 1996; 


(b) after 2006, in respect of a payment or loan received by a joint exploration cor- 
poration after March 5, 1996 under an agreement in writing made 


(i) by the corporation before March 6, 1996, or 
(ii) by another corporation before March 6, 1996, where 


(A) the other corporation controlled the corporation at the time the agree- 
ment was made, or 


(B) the other corporation undertook, at the time the agreement was made, 
to form the corporation; and 


(c) after March 5, 1996, in any other case. 


Related Provisions: ITAR 29(31) — Multiple deductions. Subsecs. (6) to (8) formerly read: 


History: Para. 29(3)(d) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 201(3), 
applicable to taxation years ending after February 17, 1987. That para. formerly read: 


(d) of that total, an amount that would be equal to its income for the taxation 
year if no deduction were allowed under this section or section 65, 66 or 66.1 of 
the amended Act, minus the deductions allowed for the year under subsections 
(1), (2), (9), (10) and (25) of this section, sections 112 and 113 of the amended 
Act and subsections 66(6) and (7) and 66.1(4) and (5) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952. 


(4) Deduction from income of petroleum corporation, 
etc. — A corporation whose principal business is 


(a) production, refining or marketing of petroleum, petroleum 
products or natural gas, or exploring or drilling for petroleum or 
natural gas, 

(b) mining or exploring for minerals, 

(c) processing mineral ores for the purpose of recovering metals 
therefrom, 

(d) a combination of 


(i) processing mineral ores for the purpose of recovering 
metals therefrom, and 


(ii) processing metals recovered from the ores so processed, 
(e) fabricating metals, or 
(f) operating a pipeline for the transmission of oil or natural gas, 


may deduct, in computing its income for a taxation year, the lesser 
of 
(g) the total of such of 
(i) the drilling and exploration expenses, including all gen- 
eral geological and geophysical expenses, incurred by it on 
or in respect of exploring or drilling for petroleum or natural 
gas in Canada, and 
(ii) the prospecting, exploration and development expenses 
incurred by it on searching for minerals in Canada, 
as were incurred after April 10, 1962 and before 1972, to the 
extent that they were not deductible in computing income for a 
previous taxation year, and 
(h) of that total, an amount equal to its income for the taxation 
year if no deduction were allowed under this subsection or sec- 
tion 65, 66 or 66.1 of the amended Act minus the deductions 
allowed for the year under subsection 66(2) and sections 112 
and 113 of the amended Act. 
Related Provisions: ITAR 29(31) — Multiple deductions. 
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(6) Joint exploration corporation may renounce expenses — A joint explo- 
ration corporation may, in any particular taxation year or within 6 months after 
the end of that year, elect in prescribed form to renounce in favour of another 
corporation described in subsection (4) an agreed portion of the total of such of 


(a) the drilling and exploration expenses, including all general geological 
and geophysical expenses, incurred by the joint exploration corporation on 
or in respect of exploring or drilling for petroleum or natural gas in Canada, 
and 


(b) the prospecting, exploration and development expenses incurred by the 
joint exploration corporation in searching for minerals in Canada, 


as were incurred by the joint exploration corporation during a period after 1956 
and before April 11, 1962 throughout which the other corporation was a share- 
holder corporation, to the extent that the total of those expenses exceeds any 
amount deductible under subsection (3) in respect thereof by the joint explora- 
tion corporation in computing its income for any taxation year preceding the par- 
ticular year, and on the election the agreed portion 


(c) shall be deemed, for the purposes of subsection (4) of this section and 
sections 66, 66.1 and 66.2 of the amended Act, to be expenses described in 
paragraphs (a) and (b) of this subsection incurred by the other corporation 
during its taxation year in which the particular taxation year ends, and 


(d) shall be subtracted from the total described in paragraph (3)(c) in deter- 
mining the amount deductible by the joint exploration corporation under 
subsection (3) in computing its income. 


(7) \dem — A joint exploration corporation may, in any particular taxation year 
or within 6 months from the end of that year, elect in prescribed form to re- 
nounce in favour of another corporation described in subsection (4) an agreed 
portion of the total of such of 


(a) the drilling and exploration expenses, including all general geological 
and geophysical expenses, incurred by the joint exploration corporation on 
or in respect of exploring or drilling for petroleum or natural gas in Canada, 
and 


(b) the prospecting, exploration and development expenses incurred by the 
joint exploration corporation in searching for minerals in Canada, 


as were incurred by the joint exploration corporation during a period after April 
10, 1962 and before 1972 throughout which the other corporation was a share- 
holder corporation, to the extent that the total of those expenses exceeds any 
amount deductible under subsection (4) in respect thereof by the joint explora- 
tion corporation in computing its income for any taxation year preceding the par- 
ticular year, and on the election the agreed portion 


(c) shall be deemed, for the purposes of subsection (4) of this section and 
sections 66, 66.1 and 66.2 of the amended Act, to be expenses described in 
paragraphs (a) and (b) of this subsection incurred by the other corporation 
during its taxation year in which the particular taxation year ends, and 

(d) shall be subtracted from the total described in paragraph (4)(g) in deter- 
mining the amount deductible by the joint exploration corporation under 
subsection (4) in computing its income. 


(8) Definitions — For the purposes of subsections (6) and (7), 


ITAR 
S. 29(6), (7), (8) 


“agreed portion” in respect of a corporation that was a shareholder corporation of 
a joint exploration corporation means such amount as is agreed on between the 
joint exploration corporation and the other corporation not exceeding 


(a) the payments referred to in paragraph (c) of the definition “shareholder 
corporation” in this subsection made by the other corporation to the joint 
exploration corporation during the period it was a shareholder corporation in 
respect of the expenses incurred by the joint exploration corporation referred 
to in paragraphs (6)(a) and (b) or (7)(a) and (b), as the case may be, 


minus 
(b) the total of the amounts, if any, previously renounced by the joint explo- 


ration corporation under subsection (6) or (7), as the case may be, in favour 
of the other corporation; 


“joint exploration corporation” means a corporation 


(a) whose principal business is of a class described in paragraph (3)(a) or 
(b), and 
(b) that has not at any time since its incorporation had more than 10 share- 
holders (not including any individual holding a share for the sole purpose of 
qualifying as a director); 
a “shareholder corporation” of a joint exploration corporation means a corpora- 
tion that for the period in respect of which the expression is being applied 


(a) was a shareholder of the joint exploration corporation, 


(b) was a corporation whose principal business was of a class described in 
subsection (4), and 


(c) made payments to the joint exploration corporation in respect of the ex- 
penses incurred by the joint exploration corporation referred to in paragraphs 
(6)(a) and (b) or (7)(a) and (b), as the case may be. 


(9) Deduction from income from businesses _ of 
associations, etc. — There may be deducted in computing the 
income of a taxpayer for a taxation year from the businesses of all 
associations, partnerships or syndicates formed for the purpose of 
exploring or drilling for petroleum or natural gas and of which the 
taxpayer was a member or partner, the lesser of 


(a) the total of the taxpayer’s share of such of the drilling and 
exploration expenses, including all general geological and geo- 
physical expenses, incurred by all those associations, partner- 
ships or syndicates while the taxpayer was a member or partner 
thereof, on or in respect of exploring or drilling for petroleum or 
natural gas in Canada as were incurred after 1948 and before 
April 11, 1962, to the extent that they were not deductible in 
computing the taxpayer’s income for a preceding taxation year, 
and 


(b) of that total, an amount equal to the taxpayer’s income from 
the businesses of all those associations, partnerships or syndi- 
cates for the taxation year, computed before making any deduc- 
tion under this section or section 65, 66, or 66.1 of the amended 
Act. 


(10) Idem — There may be deducted in computing the income of a 
taxpayer for the taxation year from the businesses of all associa- 
tions, partnerships or syndicates formed for the purpose of explor- 
ing or drilling for petroleum or natural gas and of which the tax- 
payer was a member or partner, the lesser of 


(a) the total of the taxpayer’s share of such of the drilling and 
exploration expenses, including all general geological and geo- 
physical expenses incurred by all those associations, partner- 
ships or syndicates while the taxpayer was a member or partner 
thereof, on or in respect of exploring or drilling for petroleum or 
natural gas in Canada as were incurred after April 10, 1962 and 
before 1972, to the extent that they were not deductible in com- 
puting the taxpayer’s income for a previous taxation year, and 


(b) of that total, an amount equal to the taxpayer’s income from 
the businesses of all those associations, partnerships or syndi- 
cates for the taxation year computed before making any deduc- 
tion under this section or section 65, 66, or 66.1 of the amended 
Act, minus the deduction allowed for the year under subsection 
(9) of this section. 


Related Provisions: 127.52(1)(e)— Limitation on deduction for minimum tax 
purposes. 


Income Tax Application Rules 


(11) Deduction from income of corporation — A corpora 
tion, other than a corporation described in subsection (4), may de- 
duct, in computing its income for a taxation year, the lesser of 


(a) the total of such of 


(i) the drilling and exploration expenses, including all gen- 
eral geological and geophysical expenses, incurred by it on 
or in respect of exploring or drilling for petroleum or natural 
gas in Canada, and 


(ii) the prospecting, exploration and development expenses 
incurred by it in searching for minerals in Canada, 


as were incurred after April 10, 1962 and before 1972, to the 
extent that they were not deductible in computing income for a 
preceding taxation year, and 


(b) of that total, an amount that would be equal to the total of 


(i) its income for the taxation year from operating an oil or 
gas well in Canada in which the corporation has an interest, 


(ii) its income for the taxation year from royalties in respect 
of an oil or gas well in Canada, 


(iii) any amount included in computing its income for the 
taxation year because of subsection (17), and 


(iv) the amount, if any, included under paragraph 59(3.2)(b) 
or (c) of the amended Act in computing its income for the 
year, 


if no deduction were allowed under this section or section 65, 66 
or 66.1 of the amended Act minus the deductions allowed for the 
year under subsections (9) and (10) of this section and subsec- 
tion 66(2) of the amended Act. 
History: Subpara. 29(11)(b)(iv) substituted applicable to 1985 et seg., and that portion 
of 29(11)(b) following subpara. (iv) substituted applicable to taxation years ending af- 


ter February 17, 1987, by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 201(5), (6). Those 
portions formerly read: 


(iv) the total described in clause 66(3)(b)(ii)(C) of the Income Tax Act, chap- 
ter 148 of the Revised Statutes of Canada, 1952, as it read in its application 
to the 1984 and preceding taxation years in respect of the corporation for the 
year, 


if no deduction were allowed under this section, section 65, 66 or 66.1 of the 
amended Act, minus the deductions allowed for the year under subsections (9) 
and (10) of this section, subsection 66(2) of the amended Act and subsections 
66(6) and (7) and 66.1(4) and (5) of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952. 


(12) Deduction by individual of exploration expenses — 
There may be deducted, in computing an individual’s income for a 
taxation year, the lesser of 


(a) the total of such of 


(i) the drilling and exploration expenses, including all gen- 
eral geological and geophysical expenses, incurred by the in- 
dividual on or in respect of exploring or drilling for petro- 
leum or natural gas in Canada, and 


(ii) the individual’s share of the drilling and exploration ex- 
penses, including all general geological and geophysical ex- 
penses incurred by all associations, partnerships or syndi- 
cates described in subsection (9), while the individual was a 
member or partner thereof, on or in respect of exploring or 
drilling for petroleum or natural gas in Canada, 


as were incurred after April 10, 1962 and before 1972, to the 
extent that they were not deductible in computing the indivi- 
dual’s income for a preceding taxation year, and 


(b) of that total, an amount that would be equal to the total of 


(i) the individual’s income for the taxation year from a busi- 
ness that consisted of the operation of an oil or gas well in 
Canada in which the individual had an interest, 


(ii) the individual’s income for the taxation year from royal- 
ties in respect of an oil or gas well in Canada, 

(ii) any amount included in computing the individual’s in- 
come for the taxation year because of subsection (17), and 
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(iv) the amount, if any, included under paragraph 59(3.2)(b) 
or (c) of the amended Act in computing the individual’s in- 
come for the year, 


if no deduction were allowed under this section or section 65, 66 
or 66.1 of the amended Act, minus the deductions allowed for 
the year under subsections (9) and (10) of this section. 


Related Provisions: 127.52(1)(e) — Limitation on deduction for minimum tax 
purposes. 


History: Subpara. 29(12)(b)(iv) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
201(7), applicable to 1985 et seg. That subpara. formerly read: 


(iv) the total described in clause 66(3)(b)(ii)(C) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, as it read in its application to the 
1984 and preceding taxation years in respect of an individual for the year, 


(13) Limitation re payments for exploration and drilling 
rights — In computing a deduction under subsection (1), (3) or 
(9), no amount shall be included in respect of a payment for or in 
respect of a right, licence or privilege to explore for, drill for or take 
petroleum or natural gas, acquired before April 11, 1962, other than 
an annual payment not exceeding $1 per acre. 


(14) Exploration and drilling rights; payments deducti- 
ble — Where an association, partnership or syndicate described in 
subsection (9) or a corporation or individual has, after April 10, 
1962 and before 1972, acquired under an agreement or other con- 
tract or arrangement a right, licence or privilege to explore for, drill 
for or take in Canada petroleum, natural gas or other related hydro- 
carbons (except coal) under which agreement, contract or arrange- 
ment there was not acquired any other right to, over or in respect of 
the land in respect of which such right, licence or privilege was so 
acquired except the right 


(a) to explore for, drill for or take materials and substances 
(whether liquid or solid and whether hydrocarbons or not) pro- 
duced in association with the petroleum, natural gas or other re- 
lated hydrocarbons (except coal) or found in any water con- 
tained in an oil or gas reservoir, or 


(b) to enter on, use and occupy as much of the land as is neces- 
sary for the purpose of exploiting the right, licence or privilege, 


an amount paid in respect of the acquisition thereof that was paid 


(c) before 1972, shall, for the purposes of subsections (4), (7), 
(10), (11) and (12), be deemed to be a drilling or exploration 
expense on or in respect of exploring or drilling for petroleum or 
natural gas in Canada incurred at the time of its payment, 


(d) after 1971 and before May 7, 1974, shall, for the purposes of 
the amended Act, be deemed to be Canadian exploration and de- 
velopment expenses (within the meaning assigned by subsection 
66(15) of the amended Act) incurred at the time of its payment, 
and 


(e) after May 6, 1974, shall, for the purposes of the amended 
Act, be deemed to be a Canadian development expense (within 
the meaning assigned by paragraph 66.2(5)(a) of the amended 
Act) incurred at the time of its payment. 


(15) Idem — In applying subsection (14) for the purposes of sub- 
section (7), the expression “after April 10, 1962 and before 1972” 
in subsection (14) shall be read as “after April 10, 1962 and before 
April 27, 1965”. 


(16) Receipts for exploration or drilling rights included in 
income — Where a right, licence or privilege to explore for, drill 
for or take in Canada petroleum, natural gas or other related hydro- 
carbons (except coal) was disposed of after April 10, 1962 and 
before October 23, 1968 


(a) by a corporation described in subsection (4), 


(b) by a corporation, other than a corporation described in sub- 
section (4), that was at the time of acquisition of the right, li- 
cence or privilege a corporation described in subsection (4), or 
(c) by an association, partnership or syndicate described in sub- 
section (9), 
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any amount received by the corporation, association, partnership or 
syndicate as consideration for the disposition thereof shall be in- 
cluded in computing its income for its fiscal period in which the 
amount was received, unless the corporation, association, partner- 
ship or syndicate 


(d) acquired the right, licence or privilege by inheritance or be- 
quest, or 


(e) acquired the right, licence or privilege before April 11, 1962 
and disposed of it before November 9, 1962. 


(17) ldem — Where a right, licence or privilege to explore for, drill 
for or take in Canada petroleum, natural gas or other related hydro- 
carbons (except coal) that was acquired after April 10, 1962 and 
before 1972 by an individual or a corporation other than a corpora- 
tion described in subsection (4), was subsequently disposed of 
before October 23, 1968, any amount received by the taxpayer as 
consideration for the disposition thereof shall be included in com- 
puting the taxpayer’s income for the taxation year in which the 
amount was received, unless the right, licence or privilege was ac- 
quired by the taxpayer by inheritance or bequest. 


(18) Idem — Subsections (16) and (17) do not apply to any dispo- 
sition by an association, partnership or syndicate described in sub- 
section (9) or a corporation or an individual of any right, licence or 
privilege described in subsection (14) or (16) unless the right, li- 
cence or privilege was acquired by the association, partnership, syn- 
dicate or corporation or individual, as the case may be, under an 
agreement, contract or arrangement described in subsection (14). 


(19) Idem — For the purposes of subsections (16) and (17), 


(a) where an association, partnership or syndicate described in 
subsection (9) or a corporation or an individual has disposed of 
any interest in land that includes a right, licence or privilege de- 
scribed in subsection (14) that was acquired under an agreement, 
contract or arrangement described in that subsection, the pro- 
ceeds of disposition of the interest shall be deemed to be pro- 
ceeds of disposition of the right, licence or privilege, and 


(b) where an association, partnership or syndicate described in 
subsection (9) or a corporation or an individual has acquired a 
right, licence or privilege described in subsection (14) under an 
agreement, contract or arrangement described in that subsection 
and subsequently disposes of any interest 


(i) in such right, licence or privilege, or 
(ii) in the production of wells situated on the land to which 
the right, licence or privilege relates, 


the proceeds of disposition of the interest shall be deemed to be 
proceeds of disposition of the right, licence or privilege. 


(20) Idem — Subsections (11), (12) and (17) do not apply in com- 
puting the income for a taxation year of a taxpayer whose business 
includes trading or dealing in rights, licences or privileges to ex- 
plore for, drill for or take in Canada petroleum, natural gas or other 
related hydrocarbons (except coal). 


(21) Bonus payments — Notwithstanding subsection (13), 
where a corporation whose principal business is of the class de- 
scribed in paragraph (3)(a) or (b) or an association, partnership or 
syndicate formed for the purpose of exploring or drilling for petro- 
leum or natural gas has after 1952 paid an amount (other than a 
rental or royalty) to the government of Canada or a province for 


(a) the right to explore for petroleum or natural gas on a speci- 
fied parcel of land in Canada (which right is, for greater cer- 
tainty, declared to include a right of the type commonly referred 


to as a “licence”, “permit” or “reservation”), or 


(b) a legal lease of the right to take or remove petroleum or natu- 
ral gas from a specified parcel of land in Canada, 


and before April 11, 1962 acquired the rights in respect of which 
the amount was so paid and, before any well came into production 
on the land in reasonable commercial quantities, the corporation, 
association, partnership or syndicate surrendered all the rights so 
acquired (including, in respect of a right of the kind described in 
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paragraph (a), all rights thereunder to any lease and all rights under 
any lease made thereunder) without receiving any consideration 
therefor or repayment of any part of the amount so paid, the amount 
so paid shall, for the. purposes of subsections (3), (4), (7), (9) and 
(10) of this section, and for the purposes of subsections 66(1),(10) 
and (10.1) and the definitions “Canadian exploration and develop- 
ment expenses” in subsection 66(15) and “Canadian exploration ex- 
pense” in subsection 66.1(6) of the amended Act, be deemed to 
have been a drilling or exploration expense on or in respect of ex- 
ploring or drilling for petroleum or natural gas in Canada or a Cana- 
dian exploration expense described in paragraph (a) of the defini- 
tion “Canadian exploration expense” in subsection 66.1(6) of the 
amended Act, as the case may be, incurred by the corporation, asso- 
ciation, partnership or syndicate during the taxation year in which 
the rights were so surrendered. 


(22) ldem — In applying the provisions of subsection (25) to deter- 
mine the amount that may be deducted by a successor corporation 
in computing its income for a taxation year, where the predecessor 
corporation has paid an amount (other than a rental or royalty) to 
the government of Canada or a province for 


(a) the right to explore for petroleum or natural gas on a speci- 
fied parcel of land in Canada (which is, for greater certainty, 
declared to include a right of the type commonly referred to as a 


“licence”, “permit” or “‘reservation”), or 


(b) a legal lease of the right to take or remove petroleum or natu- 
ral gas from a specified parcel of land in Canada, 


if, before the predecessor corporation was entitled, by virtue of sub- 
section (21), to any deduction in computing its income for a taxa- 
tion year in respect of the amount so paid, the property of the prede- 
cessor corporation was acquired by the successor corporation before 
April 11, 1962 in the manner set out in subsection (25), and the 
successor corporation did, before any well came into production in 
reasonable commercial quantities on the land referred to in para- 
graph (a) or (b), surrender all the rights so acquired by the predeces- 
sor corporation (including in respect of a right of the kind described 
in paragraph (a), all rights thereunder to any lease and all rights 
under any lease made thereunder) without receiving any considera- 
tion therefor or payment of any part of the amount so paid by the 
predecessor corporation, the amount so paid by the predecessor cor- 
poration shall be added to the amount determined under paragraph 
UNC) 


(23) Expenses incurred for specified considerations not 
deductible — For the purposes of this section and section 53 of 
chapter 25 of the Statutes of Canada, 1949 (Second Session), it is 
declared that expenses incurred before 1972 by a corporation, asso- 
ciation, partnership or syndicate on or in respect of exploring or 
drilling for petroleum or natural gas in Canada or in searching for 
minerals in Canada do not and never did include expenses so in- 
curred by that corporation, association, partnership or syndicate 
under an agreement under which it undertook to incur those ex- 
penses in consideration for 


(a) shares of the capital stock of a corporation that owned or 
controlled the mineral rights; 


(b) an option to purchase shares of the capital stock of a corpora- 
tion that owned or controlled the mineral rights; or 


(c) a right to purchase shares of the capital stock of a corporation 
that was to be formed for the purpose of acquiring or controlling 
the mineral rights. 


(24) Exception — Notwithstanding subsection (23), a corporation 
whose principal business is 


(a) production, refining or marketing of petroleum, petroleum 
products or natural gas or exploring or drilling for petroleum or 
natural gas, or 


(b) mining or exploring for minerals, 


Income Tax Application Rules 


may deduct, in computing its income for a taxation year, the lesser 
of 
(c) the total of such of 


(i) the drilling and exploration expenses, including all gen- 
eral geological and geophysical expenses, incurred by it on 
or in respect of exploring or drilling for petroleum or natural 
gas in Canada, and 


(ii) the prospecting, exploration and development expenses 
incurred by it in searching for minerals in Canada, 


as were incurred after 1953 and before 1972, 


(iii) under an agreement under which it undertook to incur 
those expenses for a consideration mentioned in paragraph 
(23)(a), (b) or (c), and 


(iv) to the extent that they were not deductible in computing 
income for a preceding taxation year, and 


(d) of that total, an amount equal to its income for the taxation 
year if no deduction were allowed under this subsection or sub- 
section (4) or under section 65, 66 or 66.1 of the amended Act 
minus the deductions allowed for the year under subsection 
66(2) and sections 112 and 113 of the amended Act, 


but where a corporation has incurred expenses in respect of which 
this subsection authorizes a deduction from income for a taxation 
year, no deduction in respect of those expenses may be made in 
computing the income of any other corporation or from the business 
of an association, partnership or syndicate for any taxation year. 


Related Provisions: ITAR 29(25) — Successor rule. 


History: Para. 29(24)(d) substituted by 1994, c. 7, Sch. II (1991, ¢. 49), subsec. 
201(8), applicable to taxation years ending after February 17, 1987. That para. formerly 
read: 


(d) of that total, an amount that would be equal to its income for the taxation 
year if no deduction were allowed under this subsection or subsection (4) or sec- 
tion 65, 66, or 66.1 of the amended Act, minus the deductions allowed for the 
year under subsection 66(2) and sections 112 and 113 of the amended Act and 
subsections 66(6) and (7) and 66.1(4) and (5) of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, 


(25) Successor rule — Notwithstanding subsection (24) and sub- 
ject to subsections 66.7(6) and (7) of the amended Act, where a 
corporation (in this subsection referred to as the “successor”) whose 
principal business is 


(a) production, refining or marketing of petroleum, petroleum 
products or natural gas, or exploring or drilling for petroleum or 
natural gas, or 


(b) mining or exploring for minerals, 


has, at any time after 1954, acquired a particular Canadian resource 
property (whether by way of a purchase, amalgamation, merger, 
winding-up or otherwise) from another person whose principal bus- 
Iness was a business described in paragraph (a) or (b), there may be 
deducted by the successor in computing its income for a taxation 
year an amount not exceeding the total of all amounts each of which 
1s an amount determined in respect of an original owner of the par- 
ticular property that is the lesser of 


(c) the total of 


(i) the drilling and exploration expenses, including all gen- 
eral geological and geophysical expenses, incurred before 
1972 by the original owner on or in respect of exploring or 
drilling for petroleum or natural gas in Canada, and 


(ii) the prospecting, exploration and development expenses 
incurred before 1972 by the original owner in searching for 
minerals in Canada, 


to the extent that those expenses 


(11) Were not otherwise deducted in computing the income of 
the successor for the year, were not deducted in computing 
the income of the successor for any preceding taxation year 
and were not deductible by the original owner or deducted by 
any predecessor owner of the particular property in comput- 
ing income for any taxation year, and 
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(iv) would, but for the provisions of any of this subsection 
and paragraphs (1)(b), (2)(b), (3)(d), (4)(h) and (24)(d), have 
been deductible in computing the income of the original 
owner or any predecessor owner of the particular property 
for the taxation year preceding the taxation year in which the 
particular property was acquired by the successor, and 


(d) the amount, if any, by which 


(i) the part of its income for the year that may reasonably be 
regarded as being attributable to 


(A) the amount included in computing its income for the 
year under paragraph 59(3.2)(c) of the amended Act that 
can reasonably be regarded as being attributable to the 
disposition by it in the year or a preceding taxation year 
of any Canadian resource properties owned by the origi- 
nal owner and each predecessor owner of the particular 
property before the acquisition of the particular property 
by the successor to the extent that the proceeds of the dis- 
position have not been included in determining an amount 
under this clause or clause 66.7(1)(b)()(A) or (3)(b)G)(A) 
or paragraph 66.7(10)(g) of the amended Act for a pre- 
ceding taxation year, or 


(B) production from the particular property, 


computed as if no deduction were allowed under this section 
or subdivision e of Division B of Part I of the amended Act, 


exceeds 


(ii) the total of all other amounts deducted under this subsec- 
tion and subdivision e of Division B of Part I of the amended 
Act for the year that can reasonably be regarded as attributa- 
ble to the part of its income for the year described in subpara- 
graph (i) in respect of the particular property. 
Related Provisions: ITA 66(15) — “predecessor owner”; ITA 66.6 — No applica- 
tion on acquisition from tax-exempt person; ITA 66.7 — Successor rules; ITA 
66.7(2.3) — Successor of foreign resource expense — income deemed not attributable 
to production from Canadian resource property. 


History: Subpara. 29(25)(c)(iii) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
201(9), applicable to taxation years ending after February 17, 1987. That subpara. for- 
merly read: 


(iii) were not deducted by the successor in computing its income for a preceding 
taxation year, and were not deductible by the original owner or deducted by any 
predecessor owner of the particular property in computing income for any taxa- 
tion year, and 


Forms: T2010: Election to deduct resource expenses upon acquisition of resource pro- 
perty by a corporation. 


(25.1) Definitions — For the purposes of subsection (25), the 
terms “Canadian resource property”, “original owner”, “predecessor 
owner” and “production” have the same meanings assigned by sub- 


section 66(15) of the amended Act. 


(26) Processing or fabricating corporation — A reference in 
subsection (3), (21), (24) or (25) to a corporation whose principal 
business is mining or exploring for minerals shall, for the purposes 
of this section, be deemed to include a reference to a corporation 
whose principal business is 
(a) processing mineral ores for the purpose of recovering metals 
therefrom, 


(b) a combination of 
(i) processing mineral ores for the purpose of recovering 
metals therefrom, and 
(ii) processing metals recovered from the ores so processed, 
or 
(c) fabricating metals, 
but in applying the provisions of this section to any such corpora- 


tion the references, respectively, in subsections (3), (21), (24) and 
(25) to the years 1952, 1953 and 1954 shall be read as a reference in 


each case to the year 1956. 


(27) Meaning of “drilling and exploration expenses” — For 
the purposes of this section, “drilling and exploration expenses” in- 


ITAR 
S. 29(34) 


curred on or in respect of exploring or drilling for petroleum or nat- 
ural gas in Canada include expenses incurred on or in respect of 


(a) drilling or converting a well for the disposa. of waste liquids 
from a petroleum or natural gas well in Canada; 


(b) drilling for water or gas for injection into a petroleum or nat- 
ural gas formation in Canada; and 


(c) drilling or converting a well for the injection of water or gas 
to assist in the recovery of petroleum or natural gas from another 
well in Canada. 


(28) Deduction from expenses — For the purposes of this sec- 
tion, there shall be deducted in computing 


(a) drilling and exploration expenses incurred by a taxpayer on 
or in respect of exploring or drilling for petroleum or natural gas 
in Canada, and 


(b) prospecting, exploration and development expenses incurred 
by a taxpayer in searching for minerals in Canada, 


any amount paid to the taxpayer before 1972 under the Northern 
Mineral Exploration Assistance Regulations made under an appro- 
priation Act that provides for payments in respect of the Northern 
Mineral Grants Program, and there shall be included in computing 
such expenses any amount, except an amount in respect of interest, 
paid by the taxpayer before 1972 under those Regulations to Her 
Majesty in right of Canada. 


(29) [Repealed under former Act] 


(30) Inclusion in “drilling and exploration expenses” — 
For the purposes of this section, “drilling and exploration expenses” 
incurred on or in respect of exploring or drilling for petroleum or 
natural gas in Canada include an annual payment made for the pres- 
ervation of a right, licence or privilege described in subsection (14). 


(31) General limitation — Where a corporation, association, 
partnership or syndicate has incurred expenses the deduction of 
which from income is authorized under more than one provision of 
this section, it is not entitled to make the deduction under more than 
one provision but is entitled to select the provision under which to 
make the deduction. 


(32) Deduction for provincial tax— Where a corporation 
whose principal business is production, refining or marketing of pe- 
troleum, petroleum products or natural gas or exploring or drilling 
for petroleum or natural gas could have deducted an amount in re- 
spect of expenditures of the corporation in connection with explora- 
tion or drilling for petroleum or natural gas incurred in a preceding 
taxation year from the tax payable under a provincial statute for the 
1952 or a subsequent taxation year if the provincial statute were 
applicable to that year, the corporation may deduct from the tax 
otherwise payable by it under Part I of the amended Act for the year 
an amount not exceeding the amount that would have been so 
deductible. 


(33) Definition of “provincial statute” — For the purposes of 
subsection (32), “provincial statute” means a statute imposing a tax 
on the incomes of corporations enacted by the legislature of a prov- 
ince in 1949 and, for the purpose of that subsection, an amount de- 
ductible thereunder for one year shall, for the purpose of computing 
the deduction for a subsequent year, be deemed to have been de- 
ductible under the provincial statute. 


(34) Expenses deductible under certain enactments 
deemed not otherwise deductible — Where expenses are or 
have been, under this section, section 8 of the Income War Tax Act, 
section 16 of chapter 63 of the Statutes of Canada, 1947, section 16 
of chapter 53 of the Statutes of Canada, 1948, section 53 of chapter 
25 of the Statutes of Canada, 1949 (Second Session) or section 83A 
of the former Act, deductible from or in computing a taxpayer’s 
income, or where any amount is or has been deductible in respect of 
expenses under any of those provisions from taxes otherwise paya- 
ble, it is declared that no amount in respect of the same expenses is 
or has been deductible under any other authority in computing the 
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income or from the income of that taxpayer or any other taxpayer 
for any taxation year. 

Related Provisions [ITAR 29]: ITA 87(1.2) — New corporation deemed continua- 
tion of predecessor. : 

Definitions [ITAR 29]: “amended Act” —ITAR 8; “amount”, “business” — ITA 
248(1); “Canada” —ITA 255, Interpretation Act 35(1); “Canadian development ex- 
pense” — ITA 66.2(5), 248(1); “Canadian exploration and development expenses” — 
ITA. 66(15), 248(1); “Canadian exploration expense’ — ITA 66.1(6), 248(1); “Cana- 
dian resource property” — ITA 66(15), ITAR 29(25.1); “corporation” — ITA 248(1), 
Interpretation Act 35(1); “deductible” —ITAR 29(33); “drilling or exploration ex- 
pense” —ITAR 29(14)(c), 29(27), (30); “expenses incurred before 1972” —ITAR 
29(23):; “fiscal period” —ITA 249.1; “former Act” —ITAR 8; “Her Majesty” — Jn- 
terpretation Act 35(1); “individual” — ITA 248(1); “legislature” — Interpretation Act 
35(1)“legislative assembly”; “mineral”, “Minister”, “oil or gas well” —ITA 248(1); 
“original owner” — ITA 66(15), ITAR 29(25.1); “person” — ITA 248(1); “predeces- 
sor. owner’ —ITA 66(15), ITAR 29(25.1); ‘prescribed’ —ITA 248(1); “produc- 
tion” —ITA 66(15), ITAR 29(25.1); “property” — ITA 248(1); “province” — Jnter- 
pretation Act 35(1); “provincial statute’ — ITAR 29(33); “related” — ITA 251(2)-(6); 
“share”’, “shareholder” — ITA 248(1); “successor” — ITAR 29(25); “taxation year” — 
ITA 249; “taxpayer” — ITA 248(1); “writing” — Interpretation Act 35(1). 


30. (1), (2) [Repealed under former Act] 


(3) Reference to this Act in amended Act — In subsection 
66(14) of the amended Act, “any amount deductible under the /n- 
come Tax Application Rules” in respect of that subsection means 
any amount deductible under section 29 of this Act. 


Definitions [ITAR 30]: “amended Act” — ITAR 8; “amount” — ITA 248(1). 


31. Application of section 67 of amended Act — In respect 
of any outlay or expense made or incurred by a taxpayer before 
1972, section 67 of the amended Act shall be read without reference 
to the words “in respect of which any amount is”, 


Definitions [ITAR 31]: “amended Act” —ITAR 8; ‘amount’, “taxpayer” —ITA 
248(1). 


32. (1) Application of para. 69(1)(a) of amended Act — Para- 
graph 69(1)(a) of the amended Act does not apply to deem a tax- 
payer by whom anything was acquired at any time before 1972 to 
have acquired it at its fair market value at that time, unless, if sub- 
section 17(1) of the former Act had continued to apply, that fair 
market value would have been deemed to have been paid or to be 
payable therefor for the purpose of computing the taxpayer’s in- 
come from a business. 


(2) Application of para. 69(1)(b) of amended Act — Para- 
graph 69(1)(b) of the amended Act does not apply to deem a tax- 
payer by whom anything was disposed of at any time before the 
1972 taxation year to have received proceeds of disposition therefor 
equal to its fair market value at that time. 


(3) Application of para. 69(1)(c) of amended Act — For 
greater certainty, paragraph 69(1)(c) of the amended Act applies to 
property acquired by a taxpayer before, at or after the end of 1971. 
Definitions [ITAR 32]: “amended Act” —ITAR 8; “business” — ITA 248(1); “‘for- 
mer Act” —ITAR 8; “property” —ITA 248(1); “taxation year” —ITA 249; “tax- 
payer” —ITA 248(1). 


32.1 (1)-(3.2) [Repealed under former Act] 


(4) Capital dividend account — Where a dividend became pay- 
able, or was paid if that time was earlier, by a corporation in a taxa- 
tion year at a particular time that was before May 7, 1974, for the 
purpose of computing the corporation’s capital dividend account 
immediately before the particular time, all amounts each of which is 
an amount in respect of a capital loss from the disposition of pro- 
perty in the taxation year and before the particular time shall be 
deemed to be nil. 


(5), (6) [Repealed under former Act] 


Definitions [ITAR 32.1]: “amount” —ITA 248(1); “capital dividend” — ITA 
83(2)-(2.4), 248(1); “capital loss’ —ITA 39(1)(b), 248(1); “corporation” — ITA 
248(1), Interpretation Act 35(1); “dividend”, “property” —ITA 248(1): “taxation 
year” —ITA 249. 


Income Tax Application Rules 


33. [Repealed under former Act] 


34. (1) Amalgamations — Notwithstanding section 9, subsec- 
tions 851(1) and (2) of the former Act continue to apply with such 
modifications as, in the circumstances, are necessary by virtue of 
this Act, in respect of any amalgamation of two or more corpora- 
tions before 1972. 


(2), (3) [Repealed under former Act] 


(4) ldem — In applying the provisions of subsection 29(25) to de- 
termine the amount that may be deducted by the successor or sec- 
ond successor corporation, as the case may be, in computing its in- 
come under Part I of the amended Act for a taxation year, where a 
predecessor corporation has paid an amount (other than a rental or 
royalty) to the government of Canada or a province for 


(a) the right to explore for petroleum or natural gas on a speci- 
fied parcel of land in Canada (which right is, for greater cer- 
tainty, declared to include a right of the type commonly referred 


to as a ‘licence’, “permit” or “reservation’’), or 


(b) a legal lease of the right to take or remove petroleum or natu- 
ral gas from a specified parcel of land in Canada; 


and before April 11, 1962 acquired the rights in respect of which 
the amount was so paid, if, before the predecessor corporation was 
entitled because of subsection 29(21) to any deduction in comput- 
ing its income for a taxation year in respect of the amount so paid, 
the property of the predecessor corporation was acquired by the 
successor or second successor corporation, as the case may be, and 
at any time, before any well came into production in reasonable 
commercial quantities on the land referred to in paragraph (a) or 
(b), the successor or second successor corporation, as the case may 
be, surrendered all the rights so acquired by the predecessor corpo- 
ration (including, in respect of a right of the kind described in para- 
graph (a), all rights thereunder to any lease and all rights under any 
lease made thereunder) without receiving any consideration therefor 
or payment of any part of the amount so paid by the predecessor 
corporation, the amount so paid by the predecessor corporation 
shall be added at that time to the amount determined under subpara- 
graph 29(25)(c)(i). 


(5), (6) [Repealed under former Act] 


(7) Definition of “amalgamation” — In this section, ‘‘amalga- 
mation” has the meaning assigned by section 85I of the former Act: 


(8) [Repealed under former Act] 

Interpretation Bulletins [ITAR 34]: IT-60R2: 1971 undistributed income on hand. 
Definitions [ITAR 34]: “amalgamation” — ITAR 34(7); “amended Act” —ITAR 8; 
“amount” — ITA 248(1); “Canada” —ITA 255, Interpretation Act 35(1); “corpora- 
tion” — ITA 248(1), Interpretation Act 35(1); “former Act” — ITAR 8: “property” — 
ITA 248(1); “province” — Interpretation Act 35(1); “taxation year” — ITA 249. 


35. (1) Foreign affiliates — Section 26 does not apply in deter- 
mining for the purposes of section 91 of the amended Act the 
amount of any taxable capital gain or allowable capital loss of a 
foreign affiliate of a taxpayer. 


(2) Idem — Any corporation that was a foreign affiliate of a tax- 
payer on January 1, 1972 shall be deemed, for the purposes of sub- 
division i of Division B of Part I of the amended Act, to have be- 
come a foreign affiliate of the taxpayer on that day. 


(3) [Repealed under former Act] 


(4) Idem — Any corporation that was deemed to be a foreign affili- 
ate of a taxpayer at any time prior to May 7, 1974 because of an 
election made by the taxpayer in accordance with subparagraph 
95(1)(b)(iv) of the amended Act, as it read before being amended 
by chapter 26 of the Statutes of Canada, 1974-75-76, shall be 
deemed to have been a foreign affiliate of the taxpayer at that time. 
Definitions [ITAR 35]: “allowable capital loss” —ITA 38(b), 248(1); “amended 
Act” —ITAR 8; “amount” — ITA 248(1); “Canada” —ITA 255, Interpretation Act 
35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “foreign affiliate’ — 
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ITA 95(1), 248(1); “taxable capital gain’ — ITA 38(a), 248(1); “taxpayer” — ITA 
248(1). 


35.1 [Repealed under former Act] 


36. Application of paras. 107(2)(b) to (d) of amended 
Act — In computing the income of a taxpayer for the taxpayer’s 
1972 or any. subsequent taxation year, paragraphs 107(2)(b) to (d) 
of the amended Act do not apply in respect of any property of a 
trust distributed by the trust to the taxpayer at any time before the 
commencement of the taxpayer’s 1972 taxation year. 


Definitions [ITAR 36]: “amended Act” —ITAR 8; “property” —ITA 248(1); ‘“‘taxa- 
tion year’ — ITA: 249; “taxpayer” — ITA 248(1); ‘trust’? — ITA 104(1), 248(1), (3). 


37-39. [Repealed under former Act] 


40. (1) Payments out of pension funds, etc. — In the case of 
(a) a single payment 
(i) out of or under a superannuation or pension fund or plan 


(A) on the death, withdrawal or retirement from employ- 
‘ment of an employee or former employee, 


(B) on the winding-up of the fund or plan in full satisfac- 
tion of all rights of the payee in or under the fund or plan, 
or 


(C) to which the payee is entitled because of an amend- 
ment to the plan although the payee continues to be an 
employee to whom the plan applies, 


(ii) upon retirement of an employee in recognition of long 
service and not made out of or under a superannuation fund 
or plan, 


(iii) under an employees profit sharing plan in full satisfac- 
tion of all rights of the payee in or under the plan, to the 
extent that the amount thereof would otherwise be included 
in computing the payee’s income for the year in which the 
payment was received, or 


(iv) under a deferred profit sharing plan on the death, with- 
drawal or retirement from employment of an employee or 
former employee, to the extent that the amount thereof would 
otherwise be included in computing the payee’s income for 
the year in which the payment was received, 


(b) a payment or payments made by an employer to an employee 
or former employee on or after retirement in respect of loss of 
office or employment, if made in the year of retirement or within 
one year after that year, or 


(c) a payment or payments made as a death benefit, if made in 
the year of death or within one year after that year, 


the payment or payments made in a taxation year ending after 1971 
and before 1974 may, at the option of the taxpayer by whom it is or 
they are received, be deemed not to be income of the taxpayer for 
the purpose of Part I of the amended Act, in which case the tax- 
payer shall pay, in addition to any other tax payable for the year, a 
tax on the payment or total of the payments equal to the proportion 
thereof that 


(d) the total of the taxes otherwise payable by the employee 
under that Part for the 3 years immediately preceding the taxa- 
tion year (before making any deduction under section 120, 121 
or 126 or subsection 127(3) of the amended Act), 


is of 
(e) the total of the employee’s incomes for those 3. years. 


(2) Employee not resident in Canada — Where a taxpayer has 
elected that a payment or payments of one of the classes described 
in paragraphs (1)(a) to (c) in respect of an employee or former em- 
ployee who was not resident in Canada throughout the whole of the 
3 years referred to in paragraph (1)(e) shall be deemed not to be 


ITAR 
S. 40(5)(b)(ii)(A) 


income of the taxpayer for the purpose of Part I of the amended 
Act, the tax payable under this section is that proportion of the 
amount on which the tax is payable that 


(a) the total of the taxes that would have been payable by the 
employee under that Part for the 3 years referred to in paragraph 
(1)(e) (before making any deduction under section 120, 121 or 
126 or subsection 127(3) of the amended Act) if the employee 
had been resident in Canada throughout those years and the em- 
ployee’s incomes for those years had been from sources in 
Canada, 


is of 
(b) the total of the employee’s incomes for those 3 years, 


and, in such a case, the election is not valid unless the taxpayer has 
filed with the election, a return of the employee’s incomes for each 
of the 3 years in the same form and containing the same information 
as the return that the employee, or the employee’s legal representa- 
tive, would have been required to file under that Part if the em- 
ployee had been resident in Canada in those years. 


(3) Determination of amount of payment — In determining 
the amount of any payment or payments made in a taxation year out 
of or under a superannuation or pension fund or plan, under a de- 
ferred profit sharing plan or as a retiring allowance that is deemed, 
for the purposes of this section, not to be income of the taxpayer by 
whom it is or they are received, there shall be subtracted from the 
amount of the payment or payments so made 


(a) the total of all amounts deductible under paragraph 60(j) of 
the amended Act in computing the taxpayer’s income for that 
year; and 


(b) any amount deductible under paragraph 60(m) of the 
amended Act because of that: payment or those payments in 
computing the taxpayer’s income for that year. 


(4) Idem — In determining the amount of any payment or pay- 
ments. made in a taxation year as a death benefit that is deemed, for 
the purpose of this section, not to. be income of the taxpayer by 
whom it is or they are received, there shall be subtracted from the 
amount of the payment or payments so made any amount deductible 
under paragraph 60(m) of the amended Act because of that payment 
or those payments in computing the taxpayer’s income for that year. 


(5) Maximum amount for election — For the purpose of deter- 
mining the amount of any payment or payments of one or more of 
the classes described in subsection (1) made in a taxation year that 
may be deemed, for the purposes of this section, not to be income 
of the taxpayer by whom it is or they are received, the maximum 
amount in respect of which an election may be made by the tax- 
payer under subsection (1) for the taxation year in respect of such 
payment or payments is, 


(a) in the case of a payment or payments.of a class described in 
subsection (1) made to the taxpayer on the death of an employee 
or former employee in respect of whom the payment or pay- 
ments are made, the amount of the payment or the total amount 
of the payments, as the case may be, minus any amount sub- 
tracted therefrom under subsection (3) or (4); 


(b) in the case of one or more single payments of a class de- 
scribed in subparagraph (1)(a)(i), (ili) or (iv), other than a pay- 
ment described in paragraph (a) of this subsection, the lesser of 


(i) the amount of the payment or the total amount of the pay- 
ments, as the case may be, minus any amount subtracted 
therefrom under subsection (3), and 


(ii) the amount by which 


(A) the product obtained by multiplying $1,500 by the 
number of consecutive 12 month periods included in the 
period throughout which the taxpayer was a member of 
any plan or plans described in subparagraph (1)(a)(1), (111) 
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or (iv) (in this subsection referred to as a “retirement 
plan”), 


(I) out of or under which a payment was made to the 
taxpayer in the taxation year or a preceding taxation 
year ending after April 26, 1965, and 


(II) to which an employer of the taxpayer has made a 
contribution on behalf of the taxpayer, 


exceeds 


(B) the total of all amounts each of which is an amount 
that, because of a payment to the taxpayer after April 26, 
1965, 


(I) out of or under a retirement plan to which the em- 
ployer referred to in subclause (A)(II) made a contri- 
bution on behalf of the taxpayer, or 


(II) by the employer referred to in subclause (A)(II), 


was deemed not to be income of the taxpayer for the purpose 
of Part I of the amended Act for a preceding taxation year 
because of an election made by the taxpayer under subsec- 
tion (1); and 


(c) in the case of a payment or payments of the class described 
in subparagraph (1)(a)(i1) or paragraph (1)(b), other than a pay- 
ment described in paragraph (a) or (b) of this subsection, the 
lesser of 


(i) the amount of the payment or the total amount of the pay- 
ments, as the case may be, minus any amount subtracted 
therefrom pursuant to subsection (3), and 


(ii) the amount by which 


(A) the product obtained by multiplying $1,000 by the 
number of years during which the taxpayer was an em- 
ployee of the employer who made the payment 


exceeds 
(B) the total of 


(1) the total of all amounts each of which is an amount 
that, because of a payment to the taxpayer after April 
26, 1965 by an employer referred to in clause (A) or a 
payment to the taxpayer after that date out of or under 
a retirement plan to which such an employer made a 
contribution on behalf of the taxpayer, was deemed 
not to be income of the taxpayer for the purpose of 
Part I of the amended Act for a preceding taxation 
year by reason of an election made by the taxpayer 
under subsection (1), and 


(I) the total of all amounts each of which is an 
amount that, because of a payment to the taxpayer af- 
ter April 26, 1965 out of or under a retirement plan to 
which an employer referred to in clause (A) made a 
contribution on behalf of the taxpayer, may be 
deemed, by subsection (1), not to be income of the 
taxpayer for the purpose of that Part for the taxation 
year. « 


(6) Idem — For the purpose of subsection (5), 


(a) where all or substantially all of the property used in carrying 
on the business of a person who was an employer of an em- 
ployee (in this subsection referred to as the “former employer”) 


(i) has been purchased by a person who, because of the 
purchase, or 


(i) has been acquired by bequest or inheritance, or because 
of an amalgamation (within the meaning assigned by section 
851 of the former Act), by a person who, by reason of the 
acquisition, 
became an employer of the employee, and who subsequently 
made a payment of a class described in paragraph (5)(c) in re- 
spect of the employee or former employee, the employee or for- 
mer employee shall be deemed to have been an employee of that 
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employer throughout the period he or she was an employee of 
the former employer; and 


(b) a taxpayer may, in computing the number of years during 
which the taxpayer was a member of a superannuation or pen- 
sion fund or plan (in this subsection referred to as the “subse- 
quent plan”), include the number of years during which the tax- 
payer was a member of another plan (in this subsection referred 
to as the “former plan”) if the taxpayer had received an amount 
out of or under the former plan all or part of which amount was 
deductible under paragraph 60(j) of the amended Act in comput- 
ing the taxpayer’s income for the taxation year in which the 
amount was received, because of the fact that all or part of the 
amount, as the case may be, was paid by the taxpayer to or 
under the subsequent plan as described in clause 60(Gj)(i)(A) of 
the Income Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952, as it read in its application to the 1978 and preceding 
taxation years. 


(7) Limitation — This section applies in respect of any payment or 
payments described in subparagraph (1)(a)(i) or (iv) made in a taxa- 
tion year ending after 1973, except that the amount of the payment 
or the total amount of the payments, as the case may be, shall be 
deemed to be the lesser of the amount thereof otherwise determined 
and the total of the amounts that the taxpayer would have received 
out of or under the plan described in subparagraph (1)(a)(i) or (iv), 
as the case may be, if 


(a) the taxpayer had withdrawn from the plan on January 1, 
1972; 


(b) there had been no change in the terms and conditions of the 
plan after June 18, 1971 and before January 2, 1972; and 


(c) any term or condition of the plan that would, in the event that 
the taxpayer had withdrawn from the plan on January 1, 1972, 
have reduced the amount of any payment or payments that 
would, if the taxpayer remained a member of the plan for a spec- 
ified period of time after December 31, 1971, have been made to 
the taxpayer in respect of years ending before 1972 were not a 
term or condition of the plan. 


(8) Application rule — For the purposes of paragraphs (1)(d) and 
(2)(a), there may be deducted from the total referred to in those 
paragraphs 9% of the portion of that total that is attributable to the 
1974, 1975 or 1976 taxation year. 


Related Provisions [ITAR 40]: ITA 127.52(1)(j) — ITAR 40 ignored for minimum 
tax purposes. 

Definitions [ITAR 40]: “amended Act” —ITAR 8; “amount”, “business”, “‘death 
benefit” — ITA 248(1); “deferred profit sharing plan” —ITA 147(1), 248(1); “em- 
ployee” — ITA 248(1), ITAR 40(6); “employees profit sharing plan” —ITA 144(1), 
248(1); “employer”, “employment” — ITA 248(1); “former Act” —ITAR 8; “former 
employer —ITAR 40(6)(a); “former plan” —ITAR 40(6)(b); “Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952” — ITAR 69; “legal representa- 
tive” —ITA 248(1); “month” — Interpretation Act 35(1); “office”, “person”, “pro- 
perty” —ITA 248(1); “resident in Canada” — ITA 250; “retiring allowance” — ITA 
248(1); “subsequent plan” —ITAR 40(6)(b);. “taxation year” —ITA 249; ‘“tax- 
payer” — ITA 248(1). 

Interpretation Bulletins [ITAR 40]: IT-281R2: Elections on single payments from a 
deferred profit-sharing plan (archived), 


Information Circulars [ITAR 40]: 74-21R: Payments out of pension and deferred 
profit sharing plans. 


41-48. [Repealed under former Act] 


49. (1) Tax deemed payable under amended Act — Where, 
because of section 40, any tax is payable in addition to or in lieu of 
any amount of tax payable under Part I of the amended Act for a 
taxation year, that tax shall be deemed to be payable under Part I of 
the amended Act for that taxation year. 


(2) Application of section 13 — In applying section 13 to sec- 
tion 40, subsection 13(1) shall be read without reference to the 


words “subject to this Act and unless the context otherwise 
requires”, 
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(3) Computation of tax deemed payable under amended 
Act — In computing, under section 40 of this Act or any of section 
39 and sections 41 to 48 of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, any tax that is payable in addi- 
tion to or in lieu of any amount of tax payable under Part I of the 
amended Act by an individual for a taxation year, 


(a) a reference to section 120 of the amended Act does not in- 
clude a reference to paragraph 33(1)(a) of the former Act; and 


(b) for the purposes of paragraph 33(1)(a) of the former Act and 

subsection 120(1) of the amended Act, all of the income of the 

individual for that or any preceding taxation year shall be 

deemed to have been income earned in the year in a province. 
Definitions [ITAR 49]: “amended Act” —ITAR 8; “amount” — ITA 248(1); “for- 
mer Act” —ITAR 8; “Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952” —ITAR 69; “individual” —ITA 248(1); “province” — Interpretation Act 
35(1); “taxation year” — ITA 249. 


50. (1) Status of certain corporations — For the purposes of 
the amended Act, a corporation that was, throughout that portion of 
its 1972 taxation year that is in 1972, a private corporation, a Cana- 
dian-controlled private corporation or a public corporation shall be 
deemed to have been throughout that taxation year a private corpo- 
ration, a Canadian-controlled private corporation or a public corpo- 
ration, as the case may be. 


(2) Election to be public corporation — For the purposes of 
the definition “public corporation” in subsection 89(1) of the 
amended Act, where at any particular time before 1973 a corpora- 
tion elected in the manner referred to in subparagraph (b)(i) of that 
definition to be a public corporation and at any time after 1971 and 
before the time of the election the corporation complied with the 
conditions referred to in that subparagraph, the corporation shall, 


(a) at such time after 1971 and before the particular time as is 
specified in the election to be the effective date thereof, or 


(b) where no time described in paragraph (a) is specified in the 
election to be the effective date thereof, at the particular time, 


be deemed to have elected in the manner referred to in that subpara- 
graph to be a public corporation and to have complied with the con- 
ditions referred to therein. 


(3) Designation by Minister — For the purposes of the defini- 
tion “public corporation” in subsection 89(1) of the amended Act, 
where at any particular time before March 22, 1972 the Minister, by 
notice in writing to a corporation, designated the corporation to be a 
public corporation or not to be a public corporation, as the case may 
be, and at the time of the designation the corporation complied with 
the conditions referred to in subparagraph (b)(i) or (c)(i) of that def- 
inition, as the case may be, the corporation shall, at such time as is 
specified by the Minister in the notice, be deemed 


(a) to have been designated by the Minister, by notice in writing 
to the corporation, to be a public corporation or not to be a pub- 
lic corporation, as the case may be; and 


(b) to have complied with the conditions referred to in subpara- 
graph (b)(i) or (c)(i) of that definition, as the case may be. 
Definitions [ITAR 50]: “amended Act” —ITAR 8; “Canadian-controlled private 
corporation” —ITA 125(7), 248(1); “corporation” — ITA 248(1), Interpretation Act 
35(1): “Minister” — ITA 248(1); “private corporation”, “public corporation” — ITA 

89(1), 248(1); “taxation year’ —ITA 249; “writing” — Interpretation Act 35(1). 


51-56.1 [Repealed under former Act] 


57. (1)-(8) [Repealed under former Act] 


(9) Capital dividend account — In computing a specified per- 
sonal corporation’s capital dividend account at any time after the 
end of its 1972 taxation year, there shall be added to the total of the 
amounts described in paragraphs (a) and (b) of the definition “capi- 
tal dividend account” in subsection 89(1) of the amended Act the 
total of its net capital gains (within the meaning assigned by subsec- 
tion 51(3) of the Income Tax Application Rules, 1971, Part III of 
Chapter 63 of the Statutes of Canada, 1970-71-72, as it read before 


ITAR 
S. 58(1)(¢)(i) 


October 29, 1985) for its 1972 taxation year and that proportion of 
the total of its incomes for that year, other than 


(a) any taxable capital gains of the corporation “or the year from 
dispositions of property, and 

(b) any amounts that were, because of subsection 57(3) of the 
Income Tax Application Rules, 1971, Part I of chapter 63 of 
the Statutes of Canada, 1970-71-72, as it read before October 
29, 1985 or under the provisions of subsection 67(1) of the for- 
mer Act that applied because of subsection 57(12) of those 
Rules as it read before that date, required to be included in com- 
puting the income of the specified personal corporation for its 
1972 taxation year, 


that the number of days in that portion of the 1972 taxation year 
that is in 1972 is of the number of days in the whole year. 


Related Provisions: ITAR 69 (meaning of “Income Tax Application Rules, 1971, 
Part III of chapter 63 of the Statutes of Canada, 1970-71-72”). 


(10) [Repealed under former Act] 


(11) Meaning of “specified personal corporation” — For the 
purposes of this section, a corporation is a specified personal corpo- 
ration if 


(a) part of its 1972 taxation year was before and part thereof 
after the beginning of 1972; and 


(b) during the whole of the period beginning on the earlier of 
June 18, 1971 and the beginning of its 1972 taxation year and 
ending at the end of its 1972 taxation year, it was a personal 
corporation within the meaning assigned by section 68 of the 
former Act. 


(12) [Repealed under former Act] 


Definitions [ITAR 57]: “amended Act” —ITAR 8; “amount” — ITA 248(1); “Can- 
ada” —ITA 255, Interpretation Act 35(1); “capital dividend” —ITA 83(2)-(2.4), 
248(1); “capital gain” —ITA 39(1), 248(1); “corporation” —ITA 248(1), Interpreta- 
tion Act 35(1); “dividend” — ITA 248(1); “former Act” —ITAR 8; “Income Tax Ap- 
plication Rules, 1971” — ITAR 69; “property” — ITA 248(1); “specified personal cor- 
poration” —ITAR 57(J1); “taxable capital gain” —ITA 38(a), 248(1); “taxation 
year’ — ITA 249. 


57.1 [Repealed under former Act] 


58. (1) Credit unions — For the purpose of computing the in- 
come of a credit union for the 1972 and subsequent taxation years, 


(a) property of the credit union that is a bond, debenture, mort- 
gage or agreement of sale owned by it at the beginning of its 
1972 taxation year shall be valued at its actual cost to the credit 
union, 


(i) plus a reasonable amount in respect of the amortization of 
the amount by which the principal amount of the property at 
the time it was acquired by the credit union exceeds its actual 
cost to the credit union, or 


(ii) minus a reasonable amount in respect of the amortization 
of the amount by which its actual cost to the credit union 
exceeds the principal amount of the property at the time it 
was acquired by the credit union; 


(b) property of the credit union that is a debt owing to the credit 
union (other than property described in paragraph (a) or a debt 
that became a bad debt before its 1972 taxation year) acquired 
by it before the beginning of its 1972 taxation year shall be val- 
ued at any time at the amount thereof outstanding at that time; 


(c) any depreciable property acquired by the credit union in a 
taxation year ending before 1972 shall be deemed to have been 
acquired by it on the last day of its 1971 taxation year at a capi- 
tal cost equal to 


(i) in the case of any building or automotive equipment 
owned by it on the last day of its 1971 taxation year, the 
amount, if any, by which the depreciable cost to the credit 
union of the building or equipment, as the case may be, ex- 
ceeds the product obtained when the number of full taxation 
years in the period beginning on the first day of the taxation 
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year following the taxation year in which the building or 
equipment, as the case may be, was acquired by it and ending 
with the last day of its 1971 taxation year is multiplied by, in 
the case of a building, 2'/%, and in the case of equipment, 
15%, of its depreciable cost (and for the purposes of this sub- 
paragraph, a capital improvement or capital addition to a 
building owned by a credit union shall be deemed not to be 
part of the building but to be a separate and distinct building 
acquired by it, if the cost to the credit union of the improve- 
ment or addition, as the case may be, exceeded $10,000), 


(ii) in the case of any leasehold interest, the proportion of the 
capital cost thereof to the credit union (determined without 
regard to this subparagraph) that 


(A) the number of months in the period commencing with 
the first day of the credit union’s 1972 taxation year and 
ending with the day on which the leasehold interest 
expires 
is of 

(B) the number of months in the period beginning with 
the day on which the credit union acquired the leasehold 
interest and ending with the day on which the leasehold 
interest expires, and 


(ili) in the case of any property (other than a building, auto- 
motive equipment or leasehold interest) acquired by. the 
credit union after 1961, the amount, if any, by which the de- 
preciable cost to the credit union of such property exceeds 
the product obtained when the number of full taxation years 
beginning with the first day of the taxation year following the 
taxation year in which the property was acquired by it and 
ending with the last day of its 1971 taxation year is multi- 
plied by '/ the relevant percentage of the depreciable cost to 
the credit union of the property; and 


(d) the undepreciated capital cost to the credit union as of the 
first day of its 1972 taxation year of depreciable property of a 
prescribed class acquired by it before that taxation year is the 
total of the amounts determined under paragraph (c) to be the 
capital costs to it as of that day of all property of that class. 


(1.1) Exception — For the purpose of computing a capital gain 
from the disposition of depreciable property acquired by a credit 
union in a taxation year ending before 1972, the capital cost of the 
property shall be its capital cost determined without reference to 
paragraph (1)(c). 


(2)-(3.1) [Repealed under former Act] 


(3.2) Determination of maximum cumulative reserve at 
end of taxation year — Notwithstanding the definition “maxi- 
mum cumulative reserve” in subsection 137(6) of the amended Act, 
for the purposes of section 137 of the amended Act a credit union’s 
maximum cumulative reserve at the end of any particular year is the 
amount, if any, by which its maximum cumulative reserve at that 
time, determined under that definition without regard to this subsec- 
tion, exceeds the lesser of 


(a) its maximum cumulative reserve, determined under that defi- 
nition without regard to this subsection, at the end of its 1971 
taxation year, and 


(b) the amount, if any, by which its 1971 reserve exceeds the 
total of the amounts deemed by subsection 58(2) of the Income 
Tax Application Rules, 1971, Part MIL of chapter 63 of the Stat- 
utes of Canada, 1970-71-72, to have been deducted by it in com- 
puting its income for its 1971 taxation year. 


Related Provisions: ITAR 69 (meaning of “Income Tax Application Rules, 1971, 
Part III of chapter 63 of the Statutes of Canada, 1970-71-72”). 


(3.3) Idem — Notwithstanding subsection (3.2), where at any time 
after May 6, 1974 there has been an amalgamation (within the 
meaning assigned by section 87 of the amended Act) of two or 
more credit unions to form a new credit union, the maximum cumu- 
lative reserve of the new credit union shall be deemed to be the 
amount by which its maximum cumulative reserve, determined 


Income Tax Application Rules 


under the definition of that term in subsection 137(6) of the 
amended Act, exceeds the total of all amounts, if any, each of 
which is the lesser of the amounts referred to in paragraphs (3.2)(a) 
and (b) in respect of each of the predecessor corporations. 


(3.4) Idem — Notwithstanding subsection (3.2), where a credit 
union (in this subsection referred to as the acquirer) has, at any time 
after May 6, 1974, acquired otherwise than by way of amalgama- 
tion all or substantially all of the assets of another credit union, the 
maximum cumulative reserve of the acquirer shall be the amount by 
which the acquirer’s maximum cumulative reserve, determined 
under the definition of that term in subsection 137(6) of the 
amended Act, exceeds the total of 


(a) the lesser of the amounts determined under paragraphs 
(3.2)(a) and (b) in respect of the acquirer, and 


(b) the lesser of the amounts determined under paragraphs 
(3.2)(a) and (b) in respect of the other credit union. 


(4), (4.1) [Repealed under former Act] 
(5) Definitions — In this section, 


“depreciable cost” to a credit union of any property means the ac- 
tual cost to it of the property or the amount at which it is deemed by 
subsection 13(7) of the amended Act to have acquired the property, 
as the case may be; 


“relevant percentage” in relation to a prescribed class of property 
is the percentage prescribed in respect of that class by any regula- 
tions made under paragraph 11(1)(a) of the former Act; 


“1971 reserve’? of a credit union means the amount, if any, by 
which the total of all amounts each of which is 


(a) the amount of any money of the credit union on hand at the 
beginning of its 1972 taxation year, 


(b) an amount in respect of any property described in paragraph 
(1)(a) or (b), equal to the amount at which it is required by those 
paragraphs to be valued at the beginning of its 1972 taxation 
year, 


(c) an amount in respect of depreciable property of a prescribed 
class owned by the credit union on the first day of its 1972 taxa- 
tion year, equal to the amount determined under paragraph 
(1)(d) to be the undepreciated capital cost thereof to the credit 
union as of that day, or 


(d) an amount in respect of any capital property (other than de- 
preciable property) owned by the credit union at the beginning 
of its 1972 taxation year, equal to its cost to the credit union 
computed without reference to the provisions of section 26, 


exceeds the total of all amounts each of which is 


(e) the amount of any debt owing by the credit union or of any 
other obligation of the credit union to pay an amount, that was 
outstanding at the beginning of its 1972 taxation year, exclud- 
ing, for greater certainty, any share in the credit union of any 
member thereof, or 


(f) the amount, as of the beginning of the credit union’s 1972 
taxation year, of any share in the credit union of any member 
thereof. 


Definitions [ITAR 58]: “1971 reserve” —ITAR 58(5); “amended Act” —ITAR 8; 
“amount” —ITA 248(1); “Canada” —ITA 255, Interpretation Act 35(1); “capital 
gain” —ITA 39(1), 248(1): “capital property” —ITA 54, 248(1); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “credit union” — ITA 248(1); “depreciable 
cost” — ITAR 58(5); “depreciable property” — ITA 13(21), 248(1); “former Act” — 
ITAR 8; “Income Tax Application Rules, 1971” —ITAR 69; “month” — /nterpreta- 
tion Act 35(1); “prescribed”, “principal amount”, “property” — ITA 248(1); “relevant 
percentage” —ITAR 58(5): “share” — ITA 248(1); “taxation year” —ITA 249; “un- 
depreciated capital cost’ — ITA 13(21), 248(1). 


Interpretation Bulletins [ITAR 58]: IT-483: Credit unions (archived). 


59. (1) [Repealed under former Act] 


(2) Non-resident-owned investment corporation —In its 
application to the 1972 and subsequent taxation years of a corpora- 
tion, section 133 of the amended Act shall be read as if, in respect 
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of such portion of any period described in the definition “non-resi- 
dent-owned investment corporation” in subsection 133(8) of that 
Act as ended before the beginning of the corporation’s 1976 taxa- 
tion year, paragraph (a) of that definition were read as follows: 


“(a) at least 95% of the total value of its issued shares, and all 
of its bonds, debentures and other funded indebtedness, were 


(i) beneficially owned by non-resident persons (other than 
any foreign affiliate of a taxpayer resident in Canada), 


(11) owned by trustees for the benefit of non-resident per- 
sons or their unborn issue, or 


(111) owned by a corporation, whether incorporated in Can- 
ada or elsewhere, at least 95% of the total value of the is- 
sued shares of which and all of the bonds, debentures and 
other funded indebtedness of which were beneficially 
owned by non-resident persons or owned by trustees for the 
benefit of non-resident persons or their unborn issue, or by 
two or more such corporations;”. 
Definitions [ITAR 59]: “amended Act” — ITAR 8; “Canada” —ITA 255, Interpre- 
tation Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “foreign affili- 
ate” — ITA 95(1), 248(1); “non-resident”, “person” — ITA 248(1); “resident in Can- 
ada” — ITA 250; “share” — ITA 248(1); “taxation year’? — ITA 249; “taxpayer” — 
ITA 248(1). 


60. [Repealed under former Act] 


60.1 Taxes payable by insurer under Part IA of former 
Act — For the purposes of the description of F in the definition 
“surplus funds derived from operations” in subsection 138(12) of 
the amended. Act, the reference in that description to.“this Part” 
shall be deemed to be a reference to “this Part and Part JA of the 
former Act”. 


Definitions [ITAR 60.1]: “amended Act’ — ITAR 8. 


61. (1) Registered retirement savings plans — For the pur- 
poses of the definition “non-qualified investment” in subsection 
146(1) of the amended Act, property acquired after June 18, 1971 
and before 1972 by a trust governed by a registered retirement sav- 
ings plan shall, if owned or held by the trust on January 1, 1972, be 
deemed to have been acquired by the trust on January 1, 1972. 


(2) [Not included in R.S.C. 1985] 

Definitions [ITAR 61]: “amended Act” —ITAR 8; “property” — ITA 248(1); “reg- 
istered retirement savings plan” — ITA 146(1), 248(1); “trust” — ITA 104(1), 248(1), 
(3). 


62. (1) Assessments — Subsections 152(4) and (5) of the 
amended Act apply in respect of any assessment made after Decem- 
ber 23, 1971, except that subsection 152(5) of that Act does not 
apply in respect of any such assessment made in consequence of a 
waiver filed with the Minister before December 23, 1971 in the 
form and within the time referred to in subsection 152(4) of that 
Act. 


(2) Interest — Subsections 161(1) and (2), 164(3) and (4), 202(5) 
and 227(8) and (9) of the amended Act, subsection 183(2) of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, and subsection 195(1) of that Act as it read in its application 
in respect of dividends paid or received before April 1, 1977, in so 
far as those subsections relate to the rate of interest payable there- 
under, apply in respect of interest payable in respect of any period 
after December 23, 1971. 


(3) [Repealed under former Act] 


(4) Objections to assessment — Subsection 165(3) of the 
amended Act applies in respect of any notice of objection served on 
the Minister after December 23, 1971. 


(5) Appeals — Division J of Part I of the amended Act applies in 
respect of any appeal or application instituted or made, as the case 
may be, after December 23, 1971. 


ITAR 
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(6), Appeals to Federal Court — Any appeal to the Federal 
Court instituted, within 2 years after December 23, 1971 and in ac- 
cordance with Division J of Part I of the former Act and any rules 
made thereunder (as those rules read immediately before December 
23, 1971), shall be deemed to have been instituted in the manner 
provided by the amended Act, and any document served on the 
Minister or a taxpayer in connection with an appeal so instituted in 
the manner provided in that Division and those rules shall be 
deemed to have been served in the manner provided by the 
amended Act. 


Definitions [ITAR 62]: “amended Act’ — ITAR 8; “assessment”, “dividend” — ITA 
248(1); “Federal Court’ — Federal Courts Act s. 4; “former Act” — ITAR 8; “Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952” —ITAR 69; “Min- 
ister”, “taxpayer” — ITA 248(1). 


63-64.3 [Repealed under former Act] 


65. [Repealed] 


History: S. 65 repealed by 2005, c. 30, s. 19, applicable to months that end after 2004. 
The section formerly read: 


65. (1) Part XI of amended Act — Where, at any particular time after June 18, 
1971 and before July 1, 1972, a taxpayer described in section 205 of the 
amended Act has acquired a foreign property that was 


(a) a share of the capital stock of a corporation that would be a mutual fund 
corporation if paragraph 131(8)(a) of the amended Act were read without 
reference to the words “that was a public corporation”, 


(b) a unit of a trust that would be a mutual fund trust if subsection 132(6) of 
the amended Act were read without reference to paragraph 132(6)(c), or 


(c) an interest, as a beneficiary under a trust, in property held subject to the 
trust by a trust company incorporated under the laws of Canada or a prov- 
ince, if 

(i) throughout the 1971 taxation year of the trust, 


(A) all the property of the trust was held in trust for the benefit of 
not less than 20 beneficiaries, and 


(1) not less than 20 of the beneficiaries were taxpayers de- 
scribed in paragraph 205(a) or (c) of the amended Act, or 


(II) not less than 100 of the beneficiaries were taxpayers de- 
scribed in paragraph 205(b) of the amended Act, 


(B) not less than 80% of all the property of the trust consisted of 
shares, bonds, mortgages, marketable securities or cash, and 


(C) not more than 10% of all the property of the trust consisted of 
shares, bonds, mortgages or other securities of any one corporation 
or debtor other than Her Majesty in right of Canada or of a province 
or a Canadian municipality, 


(ii) not less than 95% of the income of the trust for its 1971 taxation 
year was derived from investments described in clause (1)(B), 


(iii) the total value of all such interests owned by all beneficiaries men- 
tioned in clause (i)(A) to which any one employer has made or may 
make contributions did not exceed, at any time in the 1971 taxation year 
of the trust, 25% of the value of all the property of the trust at that time, 
and 


(iv) the total value of all such interests owned by all beneficiaries men- 
tioned in subclause (i)(A)(II) to which any one taxpayer has paid or may 
pay premiums does not exceed, at any time in the 1971 taxation year of 
the trust, 25% of the value of all the property of the trust at that time, 


the property shall, to the extent that the cost to the taxpayer thereof does not 
exceed the amount, if any, by which the taxpayer’s foreign investment limit ex- 
ceeds the total of the costs to it of all foreign properties described in paragraphs 
(a) to (c) acquired by the taxpayer after June 18, 1971 and before the particular 
time, be deemed 


(d) for the purposes of Part XI of the amended Act, to have been acquired 
before June 19, 1971 and not to have been acquired after June 18, 1971, and 


(e) where the taxpayer was a trust governed by a registered retirement sav- 
ings plan, notwithstanding the definition “qualified investment” in subsec- 
tion 146(1) of the amended Act, to have been a qualified investment for the 
purposes of section 146 of that Act. 


(1.1) Idem — Where, at any particular time after October 13, 1971 and before 
July 1, 1972, a taxpayer to whom ‘Part XI of the amended Act applies has ac- 
quired a foreign property that was a share of the capital stock of a corporation 
that would be an investment corporation if subparagraph 130(3)(a)(i) of the 
amended Act were read without reference to. the words “that was a public corpo- 
ration”, for the purposes of subsection (1) the share so acquired shall be deemed 
to be a share described in paragraph (1)(a). 
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(2) Definition of “foreign investment limit? —In subsection (1), “foreign in- 
vestment limit” of a taxpayer means the total of 


(a) the taxpayer’s income from property for its 1971 taxation year, 


(b) where the taxpayer was, throughout its 1971 taxation year, a taxpayer 
described in paragraph 205(a) of the amended Act, all amounts each of 
which is such portion of any amount paid or contributed by any person to or 
under the plan in 1971 as was deductible in computing that person’s income 
for the 1971 taxation year under paragraph 11(1)(g) or (h) of the former Act, 
or as would have been deductible in computing that income under paragraph 
11(1)(i) of the former Act if that paragraph were read (except for the pur- 
poses of subparagraph 11(1)(i)(iii) of that Act) without reference to subpara- 
graph 11(1)(1)(i1) of that Act, 


(c) where the taxpayer was, throughout its 1971 taxation year, a trust gov- 
erned by a registered retirement savings plan, all amounts each of which is 
such portion of any premium paid in 1971 by the annuitant under the plan as 
was deductible under subsection 79B(5) of the former Act in computing the 
annuitant’s income for the 1971 taxation year, and 


(d) where the taxpayer was, throughout its 1971 taxation year, a trust gov- 
ered by a deferred profit sharing plan, all amounts each of which is such 
portion of any amount paid by an employer to a trustee under the plan as was 
deductible under subsection 79C(7) of the former Act in computing the em- 
ployer’s income for the 1971 taxation year. 


(3) Foreign property acquired by registered retirement savings plan — 
Where, at any particular time after 1971 and before July 1, 1974, a trust gov- 
ered by a registered retirement savings plan acquired a foreign property de- 
scribed in paragraph (1)(a) or (b) or a foreign property that would be described in 
paragraph (1)(c) if the references in that paragraph to the “1971 taxation year” of 
the trust were read as references to the “1972 and 1973 taxation years” of the 
trust, the property shall, to the extent that the cost to the trust thereof did not 
exceed the amount, if any, by which the trust’s foreign reinvestment limit ex- 
ceeded the total of the cost to it of all such foreign properties so acquired by it 
after 1971 and before the particular time, be deemed 


(a) for the purposes of Part XI of the amended Act. to have been acquired 
before June 19, 1971 and not to have been acquired after June 18, 1971; and 


(b) notwithstanding the definition “qualified investment” in subsection 
146(1) of the amended Act, to have been a qualified investment for the pur- 
poses of section 146 of that Act. 


(4) Definition of “foreign reinvestment limit” — In subsection (3), “foreign 
reinvestment limit” of a trust governed by a registered retirement savings plan 
means such portion of the total of 


(a) the trust’s income from property for its 1972 and 1973 taxation years, 


(b) all amounts each of which is such portion of any premium paid by the 
annuitant under the plan as was deductible under subsection 146(5) of the 
amended Act in computing the annuitant’s income for the 1972 or 1973 tax- 
ation year, 


(c) all amounts each of which is a capital gains dividend (within the meaning 
assigned by subsection 131(1) of the amended Act) received by the trust in 
its 1972 or 1973 taxation year, and 


(d) 2 times the total of all amounts each of which is, because of subsection 
104(21) of the amended Act, deemed to be a taxable capital gain of the trust 
for its 1972 or 1973 taxation year, 


as was, under the terms and conditions of the plan as fixed on or before June 18, 
1971, required to be invested by the trust in foreign property described in para- 
graph (1)(a) or (b) or foreign property that would be described in paragraph 
(1)(c) if the references in that paragraph to the “1971 taxation year” of the trust 
were read as references to the “1971 and 1972 taxation years” of the trust. 


(5) Shares of a mutual fund corporation received on amalgamation — 
Where, after May 25, 1976, there has been an amalgamation (within the meaning 
assigned by section 87 of the amended Act) of two or more mutual fund corpora- 
tions (each of which corporations is in this subsection referred to as a “predeces- 
sor corporation”) to form one corporate entity (in this subsection referred to as 
the “new corporation”), and 


(a) any shareholder that is a taxpayer described in any of paragraphs 20S5(a), 
(b) or (c) of the amended Act owned shares of the capital stock of a prede- 
cessor corporation (in this subsection referred to as the “old shares”) on June 
18, 1971 and thereafter without interruption until immediately before the 
amalgamation, 


(b) any shares referred to in paragraph (a) were foreign property (within the 
meaning assigned by subsection 206(1) of the amended Act) immediately 
before the amalgamation, and 


(c) no consideration was received by the shareholder for the disposition of 
the old shares on the amalgamation, other than shares of the capital stock of 
the new corporation (in this subsection referred to as the “new shares”), 


notwithstanding any other provision of this Act or of the amended Act, for the 
purpose of subsection 206(2) of the amended Act, the taxpayer shall be deemed 
not to have acquired the new shares after June 18, 1971. 


Income Tax Application Rules 


All that portion of subsec. 65(5) following para. (a) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), s. 202, applicable to periods occurring after October 1985. That portion 
formerly read: 


(b) any shares referred to in paragraph (a) were foreign property (within the 
meaning assigned by subsection 206(2) of the amended Act) immediately 
before the amalgamation, and 


(c) no consideration was received by the shareholder for the disposition of 
the old shares on the amalgamation other than shares of the capital stock of 
the new corporation (in this subsection referred to as the “new shares’), 


notwithstanding any other provision of this Act or the amended Acct, for the pur- 
poses of subsection 206(1) of the amended Act, the taxpayer is deemed to have 
acquired the new shares prior to June 18, 1971. 


65.1 Part XV of amended Act — For greater certainty, 


(a) section 9 does not apply in respect of the repeal, by section 1 
of chapter 63 of the Statutes of Canada, 1970-71-72, of Part V of 
the former Act and the substitution therefor, by that section, of 
Part XV of the amended Act, and 


(b) in its application in respect of any offence described in sub- 
section 239(1) of the amended Act that was committed before 
December 23, 1971, paragraph 239(1)(f) of the amended Act 
shall be read as follows: 


“(f) a fine of not less than $25 and not more than $10,000 
plus, in an appropriate case, an amount not exceeding 
double the amount of the tax that should have been shown 
to be payable or that was sought to be evaded, or”. 


Definitions [ITAR 65.1]: “amended Act’”—ITAR 8; “amount’—ITA 248(1); 
“Canada” — ITA 255, Interpretation Act 35(1): “former Act” —ITAR 8. 


66. (1) Part Il of former Act — For greater certainty, Part II of 


the former Act applies only in respect of elections made thereunder 
before 1972. 


(2) [Repealed under former Act] 
Definitions [ITAR 66]: “former Act” — ITAR 8. 


67. (1)-(4) [Not included in R.S.C. 1985] 


(5) Prescription of unpaid amounts — Her Majesty in right of 
Canada is not liable, and no action shall be taken, for or in respect 
of any unrefunded instalment of tax paid under Part IID of the for- 
mer Act or any interest thereon where 


(a) a repayment date with respect to the instalment was pre- 
scribed by regulation and reasonable efforts were made thereaf- 
ter to locate the corporation or trust entitled to the refund; 


(b) at least 5 years have elapsed since publication in the Canada 
Gazette of the regulation referred to in paragraph (a); and 


(c) no claim whatever has been received by or on behalf of Her 
Majesty from the corporation or trust entitled to the refund. 
Definitions (ITAR 67]: “Canada” —ITA 255, Interpretation Act 35(1); “corpora- 
tion” — ITA 248(1), Interpretation Act 35(1); “former Act” —ITAR 8; “Her Maj- 


esty”” — Interpretation Act 35(1); “prescribed”, “regulation” — ITA 248(1); “trust” — 
ITA 104(1), 248(1), (3). 


68. [Not included in R.S.C. 1985] 


PART Il — TRANSITIONAL CONCERNING 
THE 1985 STATUTE REVISION 


Origin of Part Il: R.S.C. 1985, c. 1 (Sth Supp.) (ss. 69-78). 


69. Definitions — In this Act and the Income Tax Act, unless the 
context otherwise requires, 


“Income Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952” means that Act as amended by section 1 of chapter 63 
of the Statutes of Canada, 1970-71-72, and by any subsequent Act 
that received royal assent before December, 1991; 


“Income Tax Application Rules, 1971, Part III of chapter 63 of 
the Statutes of Canada, 1970-71-72” means that Act as amended 
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by any subsequent Act that received royal assent before December, 
1991. 


Definitions [ITAR 69]: “Canada” —ITA 255, Interpretation Act 35(1). 


Application of the 1971 Acts and the Revised 
Acts 


70. Application of Income Tax Application Rules, 1971, 
1970-71-72, c. 63 — Subject to this Act and the Income Tax Act 
and unless the context otherwise requires, 
(a) sections 7 to 9 and 12 to 68 of the Income Tax Application 
Rules, 1971, Part Ill of chapter 63 of the Statutes of Canada, 
1970-71-72, apply with respect to taxation years that ended 
before December, 1991; and 
(b) section 10 of the Income Tax Application Rules, 1971, Part 
I of chapter 63 of the Statutes of Canada, 1970-71-72, applies 
with respect to amounts paid or credited before December, 1991. 


Definitions [ITAR 70]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpreta- 
tion Act 35(1); “Income Tax Application Rules, 1971’ — ITAR 69; “taxation year’”» — 
ITA 249. 


71. Application of this Act — Subject to this Act and the Income 
Tax Act and unless the context otherwise requires, 
(a) sections 7 to 9 and 12 to 78 of this Act apply with respect to 
taxation years that end after November, 1991; and 
(b) section 10 of this Act applies with respect to amounts paid or 
credited after November, 1991. 
Definitions [ITAR 71]: “amount” — ITA 248(1); “taxation year” — ITA 249. 


72. Application of Income Tax Act, R.S.C., 1952, c. 148 — 
Subject to this Act and the Income Tax Act and unless the context 
otherwise requires, the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, applies as follows: 
(a) Partveialeea Lolli wl, IV Vv, Vi VET VIl VIX, 
X1.3, XU, XIL.1, XI.2, XII.3 and XIV of that Act apply with 
respect to taxation years that ended before December 1991, 
(b) Part Il of that Act applies with respect to dividends that be- 
came payable before December, 1991; 
(c) Parts X, X.1, X.2, XI, XI.1 and XI.2 of that Act apply with 
respect to calendar years that ended before December, 1991; 


(d) Part XII of that Act applies with respect to amounts paid or 
credited before December, 1991; and 

(e) Parts XV, XVI and XVII of that Act apply before December, 
1991. 


History: ITAR 72(a) amended by 1994, c. 21, s. 119, deemed to have come into force 
on March 1, 1994. That para. formerly read: 


(a) Parts I, 1.1, 1.2, 1.3, 11.1, IV, 1V.1, V, VI, VL.1, VIL, VOI, TX, X13, XIT, XI1.2, 
XII.3 and XIV of that Act apply with respect to taxation years that ended before 
December, 1991; 


Definitions [ITAR 72]: “amount”, “dividend” —ITA 248(1); “Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952” — ITAR 69; “taxation year’ — 
ITA 249. 


73. Application of Income Tax Act — Subject to this Act and 
the Income Tax Act and unless the context otherwise requires, the 
Income Tax Act applies as follows: 
(a) Parisi 2ebS pil, IV.1, V, VI, Vi1, VO VO, 
X13, XII, XIL.1, XI.2, XIL3 and XIV of that Act apply with 
respect to taxation years that end after November 1991; 
(b) Part III of that Act applies with respect to dividends that be- 
come payable after November, 1991; 
(c) Parts X, X.1, X.2, XI, X11 and XI.2 of that Act apply with 
respect to calendar years that end after November, 1991; 
(d) Part XIII of that Act applies with respect to amounts paid or 
credited after November, 1991; and 
(e) Parts XV, XVI and XVII of that Act apply after November, 
1991, 


ITAR 
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History: ITAR 73(a) amended by 1994, c. 21, s. 120, deemed to have come into force 
on March 1, 1994. That para. formerly read: 
(a) Parts I, 1.1, 1.2,.1.3, IL, 1V, 1V.1, V, VI, V1, VOL, VU, *X, X13, XII, XIL,2, 
XII.3 and XIV of that Act apply with respect to taxation years that end after 
November, 1991; 


Definitions [ITAR 73]: “amount”, “dividend” — ITA 248(1); “taxation year” — ITA 
249. 


Application of Certain Provisions 


74. Definition of “provision” — In sections 75 to 78, “provi- 
sion” means the whole or part of a provision. 


75. Continued effect of amending and application provi- 
sions — For greater certainty, where an enactment passed after 
1971 in amendment of the Income Tax Application Rules, 1971, 
Part III of chapter 63 of the Statutes of Canada, 1970-71-72, or of 
the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, contains an amending, repeal, application or other provision 
that, immediately before the coming into force of the fifth supple- 
ment to the Revised Statutes of Canada, 1985, has any effect on, or 
in connection with, the application of either or both of those Acts, 
that provision has, on the coming into force of that supplement, the 
same effect on, or in connection with, the application of either this 
Act or the Income Tax Act or both. 

Definitions [ITAR 75]: “Canada” — ITA 255, Interpretation Act 35(1); “Income Tax 


Act, chapter 148 of the Revised Statutes of Canada, 1952”, “Income Tax Application 
Rules, 1971” —ITAR 69; “provision” — ITAR 74. 


76. Application of section 75 — Section 75 is applicable 
whether or not this Act or the Income Tax Act, as the case may be, 
contains, or contains the tenor of or any reference to, 


(a) the amending, repeal, application or other provision referred 
to in that section; or 


(b) any provision of the Income Tax Application Rules, 1971, 
Part III of chapter 63 of the Statutes of Canada, 1970-71-72, or 
the Income Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952, expressed or intended to be the subject of or other- 
wise affected by that amending, repeal, application or other 
provision. 

Definitions [ITAR 76]: “Canada” — ITA 255, Interpretation Act 35(1); “Income Tax 

Act, chapter 148 of the Revised Statutes of Canada, 1952”, “Income Tax Application 

Rules, 1971” —ITAR 69; “provision” — ITAR 74. 


77. Continued effect of repealed provisions — For greater 
certainty, where a provision of the Income Tax Application Rules, 
1971, Part Ill of chapter 63 of the Statutes of Canada, 1970-71-72, 
or the Income Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952, was repealed at any time after 1971 but, immediately 
before the coming into force of the fifth supplement to the Revised 
Statutes of Canada, 1985, continues to be applied to any extent or 
otherwise to have any effect on, or in connection with, the applica- 
tion of either or both of those Acts, the repealed provision, on the 
coming into force of that supplement, continues to be so applied or 
to have that effect on, or in connection with, the application of ei- 
ther this Act or the Income Tax Act or both. 

Definitions [ITAR 77]: “Canada” — ITA 255, Interpretation Act 35(1); “Income Tax 


Act, chapter 148 of the Revised Statutes of Canada, 1952”, “Income Tax Application 
Rules, 1971” —ITAR 69; “provision” —ITAR 74. 


78. Application of section 77— Section 77 is applicable 
whether or not this Act or the Income Tax Act, as the case may be, 
contains any reference to the repealed provision referred to in that 
section or to the subject-matter of that provision. 


Definitions [ITAR 78]: “provision” — ITAR 74. 


79. (1) Effect of amendments on former ITA — Where a pro- 
vision of an enactment amends the Income Tax Act or affects the 
application of the Income Tax Act and the provision applies to or 
with respect to a period, transaction or event to which the /ncome 
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ITAR 
S. 79(1) 


Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, ap- 
plies, the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, shall be read as if it had been amended or its applica- 
tion had been affected by the provision, with such modifications as 
the circumstances require, to the extent of the provision’s applica- 
tion to or with respect to that period, transaction or event. 


(2) Effect of amendments on former ITAR — Where a provi- 
sion of an enactment amends this Act or affects the application of 
this Act and the provision applies to or with respect to a period, 
transaction or event to which the Income Tax Application Rules, 
1971, Part Ill of chapter 63 of the Statutes of Canada, 1970-71-72, 


Income Tax Application Rules 


apply, the Income Tax Application Rules, 1971, Part Il of chapter 
63 of the Statutes of Canada, 1970-71-72, shall be read as if they 
had been amended or their application had been affected by the pro- 
vision, with such modifications as the circumstances require, to the 
extent of the provision’s application to or with respect to that pe- 
riod, transaction or event. 

History: ITAR 79 added by 1994, c. 21, s. 121, deemed to have come into force on 
March 2, 1994. 

Definitions [ITAR 79]: “Canada” — ITA 255, Interpretation Act 35(1); “Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952”, “Income Tax Application 
Rules, 1971” —ITAR 69. 
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INCOME TAX REGULATIONS 
CONSOLIDATED REGULATIONS OF CANADA, CHAPTER 945 
(CONSOLIDATED AS OF DECEMBER 31, 1977) 
PROCLAIMED IN FORCE AUGUST 15, 1979, AS AMENDED TO JULY 9, 2006 


Notes: Editorial annotations have been added in square brackets to update references to the ITA where the numbering of the provision has changed as.a result of the R.S.C. 1985, 


c. | (Sth Supp.) consolidation. (See Reg. 700(3) as an example.) 


Editorial annotations have also been added in square brackets to indicate revised text per S.C. 2005, c. 38, s. 28, which states that the expressions are “to be read” that way. (See 


Reg. 501 as an example.) 


1. Short title — These Regulations may be cited as the Income 
Tax Regulations. 


2. Interpretation — In these Regulations, “Act” means the Jn- 
come Tax Act. 


PART | — TAX DEDUCTIONS 


History: Part I was consolidated by the Consolidated Regulations of Canada, chapter 
945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada 
Gazette, Part II, August 8, 1979. 


100. Interpretation — (1) [Definitions] — In this Part and in 
Schedule I, 


“employee” means any person receiving remuneration, 
“employer” means any person paying remuneration, 


“estimated deductions” means, in respect of a taxation year, the 
total of the amounts estimated to be deductible by an employee for 
the year under any of paragraphs 8(1)(f), (h), (h.1), (@) and (Qj) of the 
Act and determined by the employee for the purpose of completing 
the form referred to in subsection 107(2); 


History: “Estimated deductions” amended by P.C. 1994-372, subsec. 1(1), March 10, 
1994, Canada Gazette, Part Il, March 23, 1994, effective January 1, 1993. 


“Estimated deductions” amended by P.C. 1989-2105, subsec. 1(2), October 19, 1989, 
Canada Gazette, Part Il, November 8, 1989, effective July 1, 1988. 


“Estimated deductions” substituted by P.C. 1983-1137, subsec. 1(1), April 14, 1983, 
Canada Gazette, Part Il, April 27, 1983, effective from January 1, 1982. 


“Estimated deductions” added by P.C. 1980-3375, s. 1, December 11, 1980, Canada 
Gazette, Part Il, December 24, 1980, in force January 1, 1981. 


“exemptions”? — [Revoked] 


History: “Exemptions” revoked by P.C. 1989-2105, subsec. 1(1), October 19, 1989, 
Canada Gazette, Part Il, November 8, 1989, effective July 1, 1988. 


Cl. (a)(ii)(E) of “exemptions” in subsec. 100(1) added by P.C. 1988-1105, s. 1, June 6, 
1988, Canada Gazette, Part Il, June 22, 1988, applicable to 1987 et seq. 


Cl. (a)(ii)(B) of “exemptions” in subsec. 100(1) substituted by P.C. 1987-1478, s. 1, 
July 30, 1987, Canada Gazette, Part Il, August 19, 1987, effective from January 1, 
1986. 


Para. (b) of “exemptions” in subsec. 100(1) substituted by P.C. 1983-2717, subsec. 
1(1), September 1, 1983, Canada Gazette, Part II, September 14, 1983, effective from 
January 1, 1983. 

Cls. 100(1)(a)(Gi)(B), (C) of “exemptions” substituted by P.C. 1977-3520, December 


15, 1977. Canada Gazette, Part Il, January 11, 1978, effective January 1, 1978. 
“nay period” includes 

(a) a day, 

(b) a week, 

(c) a two week period, 

(d) a semi-monthly period, 

(e) a month, 

(f) a four week period, 

(g) one tenth of a calendar year, or 


(h) one twenty-second of a calendar year; 


History: “Pay period” added by P.C. 1981-1557, subsec. 1(1), June 11, 1981, Canada 
Gazette, Part Il, June 24, 1981 effective commencing January 1, 1981. 


“personal credits” means, in respect of a particular taxation year, 
the greater of 


(a) the amount referred to in paragraph 118(1)(c) of the Act, and 
(b) the aggregate of the credits which the employee would be 
entitled to claim for the year under 


(i) subsections 118(1), (2) and (3) of the Act if the descrip- 
tion of A in those subsections were read as “is equal to one”, 
(ii) subsections 118.3(1) and (2) of the Act if the description 
of A in subsection 118.3(1) of the Act were read as “is equal 
to one” and if subsection 118.3(1) of the Act were read with- 
out reference to paragraph (c) thereof, 

(iii) subsections 118.5(1) and 118.6(2) of the Act if subsec- 
tion 118.5(1) of the Act were read without reference to “the 
product obtained when the appropriate percentage for the 
year is multiplied by” and the description of A in subsection 
118.6(2) of the Act were read as “is equal to one”, and after 
deducting from the aggregate of the amounts determined 
under those subsections the excess over $3,000 of the aggre- 
gate of amounts that the employee claims to expect to receive 
in the year on account of a scholarship, fellowship or 
bursary, 

(iv) section 118.8 of the Act if the formula A + B - C in that 
section were read as 


(A+B)/C 
where 
A is the value of A in that section, 
B is the value of B in that section, and 
C is the appropriate percentage for the year. 
(v) section 118.9 of the Act if the formula A - B in section 
118.81 of the Act were read as 

A/B 

where 
A is the value of A set out in that section, and 


B is the appropriate percentage for the year. 


History: The definition “personal credits” in subsec. 100(1) amended by P.C. 2001- 
1115, subsec. 1(1), June 14, 2001, Canada Gazette, Part Il, July 4, 2001, applicable to 
2001 et seq. 


“Personal credits” substituted by P.C. 1994-372, subsec. 1(2), March 10, 1994, Canada 
Gazette, March 23, 1994, effective January 1, 1993. 


“Personal credits” added by P.C. 1989-2105, subsec. 1(3), October 19, 1989, Canada 
Gazette, November 8, 1989, effective July 1, 1988. 


“remuneration” includes any payment that is 
(a) in respect of 
(i) salary or wages, or 
(ii) commissions or other similar amounts fixed by reference 
to the volume of the sales made or the contracts negotiated 
(referred to as “commissions” in this Part), 
paid to an officer or employee or former officer or employee, 


(a.1) in respect of an employee’s gratuities required under pro- 
vincial legislation to be declared to the employee’s employer, 
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(b) a superannuation or pension benefit (including an annuity 
payment made pursuant to or under a superannuation or pension 
fund or plan), 


(b.1) an amount of a distribution out of or under a retirement 
compensation arrangement, 


(c) a retiring allowance, 
(d) a death benefit, 
(e) a benefit under a supplementary unemployment benefit plan, 


(f) a payment under a deferred profit sharing plan or a plan re- 
ferred to in section 147 of the Act as a “revoked plan”, reduced, 
if applicable, by amounts determined under subsections 
147(10.1), (11) and (12) of the Act, 


(g) a benefit under the Employment Insurance Act, 


(h) an amount that is required by paragraph 56(1)(r) of the Act 
to be included in computing a taxpayer’s income, except the 
portion of the amount that relates to child care expenses and tui- 
tion costs, 


(i)"a payment made during the lifetime of an annuitant referred 
‘to in the definition “annuitant” in subsection 146(1) of the Act 
out of or under a registered retirement savings plan of that annu- 
itant, other than 


(i) a periodic annuity payment, or 


(ii) a payment made by a person who has reasonable grounds 
to believe that the payment may be deducted under subsec- 
tion 146(8.2) of the Act in computing the income of any 
taxpayer, ; 


(j) a payment out of or under a plan referred to in subsection 
146(12) of the Act as an “amended plan” other than 


(i) a periodic annuity payment, or 


(ii) where paragraph 146(12)(a) of the Act applied to the plan 
after May 25, 1976, a payment made in a year subsequent to 
the year in which that paragraph applied to the plan, or 


(G.1) a payment made during the lifetime of an annuitant referred 
to in the definition “annuitant” in subsection 146.3(1) of the Act 
under a registered retirement income fund of that annuitant, 
other than a particular payment to the extent that 


(i) the particular payment is in respect of the minimum 
amount (in this paragraph having the meaning assigned by 
subsection 146.3(1) of the Act) under the fund for a year, or 


(ii) where the fund governs a trust, the particular payment 
would be in respect of the minimum amount under the fund 
for a year if each amount that, at the beginning of the year, is 
scheduled to be paid after the time of the particular payment 
and in the year to the trust under an annuity contract that is 
held by the trust both at the beginning of the year and at the 
time of the particular payment, is paid to the trust in the year, 


(k) a benefit described in section 5502, 


(1) an amount as, on account or in lieu of payment of, or in satis- 
faction of, proceeds of the surrender, cancellation or redemption 
of an income-averaging annuity contract, 


(m) in respect of an amount that can reasonably be regarded as 
having been received, in whole or in part, as consideration or 
partial consideration for entering into a contract of service, 
where the service.is to be performed in Canada, or for an under- 
taking not to enter into such a contract with another party, or 


(n) a payment out of a registered education savings plan other 
than 


(i),a refund of payments, 
(ii) an educational assistance payment, or 


(ili) an amount, up to $50,000, of an accumulated income 
payment that is made to a subscriber, as defined in subsec- 
tion 204.94(1) of the Act, or if there is no subscriber at that 
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time, that is made to a person that has been a spouse or com- 
mon-law partner of an individual who was a subscriber, if 


(A) that amount is transferred to an RRSP in which the 
annuitant is either the recipient of the payment or the re- 
cipient’s spouse, and 


(B) it is reasonable for the person making the payment to 
believe that that amount is deductible for the year by the 
recipient of the payment within the limits provided for in 
subsection 146(5) or (5.1) of the Act; 


History: The opening words of para. (i) of the definition “remuneration” in stbsec. 
100(1) amended to replace “subparagraph 146(1)(a)(i)” with “the definition “annuitant” 
in subsection 146(1)” by P.C. 2001-1115, subsec. 1(2), June 14, 2001, Canada Gazette, 
Part II, July 4, 2001, applicable to 2001 et seg. 


The word “spouse” replaced with “spouse or common-law partner” in subpara, (n)(iii) 
of the definition “remuneration” in subsec. 100(1), by P.C. 2001-957, para. 14(a), May 
31, 2001, Canada Gazette, Part II, June 20, 2001, applicable to 2001 et seq., except that 
if a taxpayer and a person have jointly elected pursuant to s. 144 of the Modernization 
of Benefits and Obligations Act (S.C. 2000, ¢. 12), in respect of the 1998, .1999 or 2000 
taxation year, the amendment applies to the taxpayer and the person in respect of the 
applicable taxation year et seq. 


Para. (j.1) of “remuneration”? amended by P.C. 2000-184, s. 1, February 17, 2000, Can- 
ada Gazette, Part Il, March 1, 2000, applicable to 1998 er seq. 

Para. (n) of “remuneration” added by P.C. 1998-2275:'s.1, December 16. 1998, Can- 
ada Gazette, Part I, January 6, 1999, applicable to 1998 ef seq. 


Paras. (g) and (h) of “remuneration” amended by P.C. 1998-2270, subsec. 1(1), De- 
cember 16, 1998, Canada Gazette, Part Il, January 6, 1999, applicable to 1998 et seg. 


Para. (a.1) of “remuneration” added by P.C. 1998-654, subsec. 1(2), April 23, 1998, 
Canada Gazette, Part II, May 13, 1998, applicable after 1997. 


Para. (k) of “remuneration” amended by P.C. 1995-1023, s. 1; June 23, 1995, Canada 
Gazette, Part II, July 12, 1995, applicable to benefits paid after October 1991. 


Para. (i) of “remuneration” substituted by P.C. 1991-2540, s. 1, December 16, 1991, 
Canada, Gazette, Part II, January 15, 1992, applicable in respect of payments made 
after 1990. 


Para. (b.1) of “remuneration” added by P.C. 1989-379, s. 1; March 9, 1989, Canada 
Gazette, Part Il, March 29, 1989, applicable in respect of amounts paid after March 27, 
1987. 


Subparas. (i)(i) and (j)(i) of “remuneration” substituted and para, (j.1) added by P.C. 
1987-2250, s, 1, November 6, 1987, Canada Gazette, Part II, November 25, 1987. 
Para. (m) of “remuneration” added by P.C. 1986-1345, s. 1, June 5, 1986, Canada 
Gazette, Part II, June 25, 1986, applicable to payments made after June 30, 1986. 
Paras. (a), (h) and (k) of “remuneration” substituted by P.C. 1983-1137, subsecs. 1(2) 
to (4), April 14, 1983, Canada Gazette, Part II, April 27, 1983; para. (a) effective from 
March 30, 1983; para. (h) effective from August 2, 1982; para. (k) applicable with 
respect to benefits paid after 1981, except that in its application to payments made after 
November 12, 1981 in respect of a termination of an office or employment that oc- 
curred on or before that date para. (k) shall be read as follows: 


“(k).a termination payment, or” 


Para. (a) of “remuneration” substituted by P.C. 1980-3375, s. 1, December 11, 1980, 
Canada Gazette, Part II, December 24, 1980, in force January 1, 1981. 


Paras. (i), (j) of “remuneration” substituted by P.C, 1980-3209, s. 1, November 27, 
1980, Canada Gazette, Part Il, December 10, 1980. 

Para. (i) of “remuneration” added, para. (j) (formerly (i)) substituted, and para. (j) re- 
numbered (1) (as amended by P.C. 1980-2226, s. 1, August 27, 1980, Canada Gazette, 
Part II, September 10, 1980) by P.C. 1980-1735, s. 1, June 26, 1980, Canada Gazette, 
Part II, July 9, 1980, effective commencing June 30, 1978. 


Para. (k) of “remuneration” added by P.C. 1980-1366, May 22, 1980, Canada Gazette, 
Part II, June 11, 1980. 


Para. 100(1)(i) of “remuneration” substituted by P.C. 1978-1038, s. 1, April 6, 1978, 
Canada Gazette, Part Il, April 26, 1978. 


Para. (f) of “remuneration” substituted, paras. (h) to (j) of “remuneration” added by 
P.C. 1977-3520, December 15, 1977, Canada Gazette, Part II, January 11, 1978, effec- 
tive January 1, 1978, para. (h) effective March 1, 1978. 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance. 


“total remuneration” means, in respect of a taxation year, the total 
of all amounts each of which is an amount referred to in paragraph 
(a) or (a.1) of the definition “remuneration”. 


History: “Total remuneration” amended by P.C. 1998-654, subsec. 1(1), April 23, 
1998, Canada Gazette, Part Ul, May 13, 1998, applicable after 1997. 


“Total remuneration’ added by P.C. 1980-3375, s. 1, December 11, 1980, Canada Ga- 
zette, Part Il, December 24, 1980, in force January 1, 1981. 
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(2) [Indexing] — Where the amount of any credit referred to in 
paragraph (a) or (b) of the definition “personal credits” in subsec- 
tion (1) is subject to an annual adjustment under section 117.1 of 
the Act, such amount shall, in a particular taxation year, be subject 
to that annual adjustment. 

History: Subsec. 100(2) amended to replace. “‘subparagraph (a)(i) or (it)” with “para- 
graph (a) or (b)” by P.C. 2001-1115, subsec. 1(3), June 14, 2001, Canada Gazette, Part 
Il, July 4, 2001, applicable to 2001 ef seg. 


Subsec. 100(2) amended by P.C. 1989-2105, subsec. 1(4), October 19, 1989, Canada 
Gazette, November 8, 1989, effective July 1, 1988. 


Subsec. 100(2) substituted by P.C. 1983-2717, subsec. 1(2), September 1, 1983, Can- 
ada Gazette, Part Il, September 14, 1983, effective from January 1, 1983. 


Subsec. 100(2) substituted by P.C. 1981-1557, subsec. 1(2), June 11, 1981, Canada 
Gazette, Part Il, June 24, 1981, effective commencing January 1, 1981. 


(3) [Amounts excluded from base for withholding] — For 
the purposes of this Part, where an employer deducts or withholds 
from a payment of remuneration to an employee one or more 
amounts each of which is 


(a) a contribution to or under a registered pension fund or plan, 


(b) dues described in subparagraph 8(1)(i)(iv), (v) or (vi) of the 
Act paid on account of the employee, 


(b.1) a contribution by the employee under subparagraph 
8(1)(m.2) of the Act, 


(c) a premium under a registered retirement savings plan, to the 
extent that the employer believes on reasonable grounds that the 
premium is deductible under paragraph 60(j.1) or subsection 
146(5) or (5.1) of the Act in computing the employee’s income 
for the taxation year in which the payment of remuneration is 
made, or 


(d) an amount that is deductible under paragraph 60(b) of the 
Act, 


the balance remaining after deducting or withholding this amount, 
as the case may be, shall be deemed to be the amount of that pay- 
ment of remuneration. 


Related Provisions: Reg. 100(3.1) — Northern Canada residents. 


History: Paras. 100(3)(c) and (d) amended by P.C. 2001-1053, subsec. 1(1), June 7, 
2001, Canada Gazette, Part I, June 20, 2001. 


Para. 100(3)(b.1) added and (d) amended by P.C. 1997-1471, subsecs. 1(1) and (2), 
October 9, 1997, Canada Gazette, Part Il, October 29, 1997, applicable beginning on 
May 1, 1997. 

Paras. 100(3)(c) and (d) added by P.C. 1994-372, subsec. 1(3), March 10, 1994, Can- 
ada Gazette, Part Il, March 23, 1994, effective January 1, 1993. 

Subsec. 100(3) substituted by P.C. 1989-2105, subsec. 1(5), October 19, 1989, Canada 
Gazette, Part Il, November 8, 1989, effective July 1, 1988. 

Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance. 

1.T. Technical News: 19 (Retiring allowances — clarification to Interpretation Bulle- 
tin IT-337R3 — (d): Deductions at source. 


(3.1) [Northern residents’ deduction] — For the purposes of 
this Part, where an employee has claimed a deduction for a taxation 
year under paragraph 110.7(1)(b) of the Act as shown on the return 
most recently filed by the employee with the employee’s employer 
pursuant to subsection 227(2) of the Act, the amount of remunera- 
tion otherwise determined, including the amount deemed by subsec- 
tion (3) to be the amount of that payment of remuneration, paid to 
the employee for a pay period shall be reduced by an amount equal 
to the amount of the deduction divided by the maximum number of 
pay periods in the year in respect of the appropriate pay period. 
History: Subsec. 100(3.1) substituted by P.C. 1994-372, subsec. 1(4), March 10, 1994, 
Canada Gazette, Part Il, March 23, 1994, effective January 1, 1993. 

Subsec. 100(3.1) added, by P.C. 1989-2105, subsec. 1(5), October 19, 1989, Canada 
Gazette, Part Il, November 8, 1989, effective July 1, 1988. 


(3.2) [Repealed] 

History: Subsec. 100(3.2) repealed by P.C. 2001-1053, subsec. 1(2), June 7, 2001, 
Canada Gazette, Part Il, June 20, 2001. 

Subsec. 100(3.2) added by P.C. 1997-1471, subsec. 1(3), October 9, 1997, Canada Ga- 
zette, Part Il, October 29, 1997, applicable beginning on May 1, 1997. 
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(4) [Establishment of the employer] — For the purposes of 
this Part, where an employee is not required to report for work at 
any establishment of the employer, he shall be deemed to report for 
work 


(a) in respect of remuneration that is salary, wages or commis- 
sions, at the establishment of the employer from which the re- 
muneration is paid; or 


(b) in respect of remuneration other than salary, wages or com- 
missions, at the establishment of the employer in the province 
where the employee resides at the time the remuneration is paid 
but, if the employer does not have an establishment in that prov- 
ince at that time, he shall, for the purposes of this paragraph, be 
deemed to have an establishment in that province. 


History: Subsec. 100(4) substituted by P.C. 1980-3375, s. 1, December 11, 1980, Can- 
ada Gazette, Part Il, December 24, 1980, in force January 1, 1981. 


(5) [LSVCC share purchase] — For the purposes of this Part, 
where an employer deducts or withholds from a payment of remu- 
neration to an employee an amount in respect of the acquisition by 
the employee of an approved share, as defined in subsection 
127.4(1) of the Act, there shall be deducted from the amount deter- 
mined under paragraph 102(1)(e) or (2)(e), as the case may be, in 
respect of that payment the lesser of 


(a) $750, and 


(b) 15% of the amount deducted or withheld in respect of the 

acquisition of an approved share. 
History: The opening words of subsec. 100(5) amended by P.C. 2005-1133, s. 1, June 
7, 2005, Canada Gazette, Part Il, June 29, 2005 to substitute “paragraph 102(1)(e) or 
(2)(e)” for “paragraph 102(1)(e) or (2)(f)”, applicable to 2001 et seq. 
Subsec. 100(5) amended by P.C. 1998-2270, subsec. 1(2), December 16, 1998, Canada 
Gazette, Part Il, January 6, 1999, applicable to 1998 et seq. 
Subsec. 100(5) added by P.C. 1994-372, subsec. 1(5), March 10, 1994, Canada Ga- 
zette, Part Il, March 23, 1994, effective January 1, 1993. 
Definitions [Reg. 100]: “accumulated income payment” — ITA 146.1(1); “amount”, 
“annuity” —ITA 248(1); “appropriate percentage” —ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1); “commissions” — Reg. 100(1)*remuneration”(a)(ii); 
“common-law partner” — ITA 248(1); “death benefit” —ITA 248(1); “deferred profit 
sharing plan” — ITA. 147(1), 248(1); “educational assistance payment” — ITA 
146.1(1); “employee”, “employer” — Reg. 100(1); “income-averaging annuity con- 
tract” — ITA 248(1); “minimum amount” — ITA 146.3(1); “month” — /nterpretation 
Act 35(1); “officer? —ITA 248(1); “pay period’ —Reg. 100(1); “person’”— ITA 
248(1); “personal credits’ —Reg. 100(1); “personal or living expenses” — ITA 
248(1); “province” — Interpretation Act 35(1); “refund of payments” — ITA 146.1(1); 
“registered education savings plan” — ITA 146.1(1), 248(1); “registered pension fund 
or plan” —ITA 248(1); “registered retirement income fund” —ITA 146.3(1), 248(1); 
“registered retirement sayings plan” —ITA 146(1), 248(1); “remuneration” — Reg. 
100(1); “retirement compensation arrangement’, “retiring allowance”, “salary or 
wages”, “share” —ITA 248(1); “subscriber” — ITA 146.1(1); “supplementary unem- 
ployment benefit plan” —ITA 145(1), 248(1); “taxation year” — ITA 249; “tax- 
payer” — ITA 248(1); “trust” —ITA 104(1), 248(1), (3). 


101. Deductions and remittances — Every person who makes 
a payment described in subsection 153(1) of the Act in a taxation 
year shall deduct or withhold therefrom, and remit to the Receiver 
General, such amount, if any, as is determined in accordance with 
rules prescribed in this Part. 


Related Provisions: ITA 227 — Obligations with respect to amounts withheld; Reg. 
Sch. I — Ranges of remuneration for Reg. 102(1)(c) and (d). 


History: S. 101 substituted by P.C. 1981-1557, s. 2, June 11, 1981, Canada Gazette, 
Part II, June 24, 1981, effective commencing January 1, 1981. 


Definitions [Reg. 101]: “amount”, “person”, “prescribed” — ITA 248(1); “taxation 
year” — ITA 249. 


102. Periodic payments — (1) [Amount to be withheld] — 
Except as otherwise provided in this Part, the amount to be de- 
ducted or withheld by an employer 


(a) from any payment of remuneration (in this subsection re- 
ferred to as the “payment”) made to an employee in his taxation 
year where he reports for work at an establishment of the em- 
ployer in a province, in Canada beyond the limits of any prov- 
ince or outside Canada, and 
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(b) for any pay period in which the payment is made by the 
employer 
shall be determined for each payment in accordance with the fol- 
lowing rules: 


(c) an amount that is a notional remuneration for the year in re- 
spect of 


(i) a payment to the employee, and 


(ii) the amount, if any, of gratuities referred to in paragraph 
(a.1) of the definition “remuneration” in subsection 100(1) 


is deemed to be the amount determined by the formula 


AXB 
where 


A is the amount that is deemed for the purpose of this para- 
graph to be the mid-point of the applicable range of remuner- 
ation for the pay period, as provided in Schedule I, in which 
falls the total of 


(A) the payment referred to in subparagraph (i) made in 
the pay period, and 

(B) the amount of gratuities referred to in subparagraph 
(i1) declared by the employee for the pay period, and 


B is the maximum number of such pay periods in that year; 


(d) if the employee is not resident in Canada at the time of the 
payment, no personal credits will be allowed for the purposes of 
this subsection and, if the employee is resident in Canada at the 
time of the payment, the employee’s personal credits for the 
year are deemed to be the mid-point of the range of amounts of 
personal credits for a taxation year as provided for in section 2 
of Schedule I; 


(e) an amount (in this subsection referred to as the “notional tax 
for the year”) shall be computed in respect of that employee by 


(i) calculating the amount of tax payable for the year, as if 
that amount were calculated under subsection 117(2) of the 
Act and adjusted annually pursuant to section 117.1 of the 
Act, on the amount determined in accordance with paragraph 
(c) as if that amount represented the employee’s amount tax- 
able for that year, 


and deducting the aggregate of 


(ii) the amount determined in accordance with paragraph (d) 
multiplied by the appropriate percentage for the year, 


(iii) an amount equal to 


(A) the amount determined in accordance with paragraph 
(c) multiplied by the employee’s premium rate for the 
year under the Employment Insurance Act, not exceeding 
the maximum amount of the premiums payable by the 
employee for the year under that Act, 


multiplied by . 
(B) the appropriate percentage for the year, and 
(iv) an amount equal to 


(A) the product obtained when the difference between the 
amount determined in accordance with paragraph (c) and 
the amount determined under section 20 of the Canada 
Pension Plan for the year is multiplied by the employee’s 
contribution rate for the year under the Canada Pension 
Plan or under a provincial pension plan as defined in sub- 
section 3(1) of that Act, not exceeding the maximum 
amount of such contributions payable by the employee for 
the year under the plan, 


multiplied by 
(B) the appropriate percentage for the year; 


(f) the amount determined in accordance with paragraph (e) 
shall be increased by, where applicable, the tax as determined 
under subsection 120(1) of the Act; 


(g) where the amount of notional remuneration for the year is 
income earned in the Province of Quebec, the amount deter- 
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mined in accordance with paragraph (e) shall be reduced by an 
amount that is the aggregate of 


(i) the amount that is deemed to be paid under subsection 
120(2) of the Act as if there were no other source of income 
or loss for the year, and 


(ii) the amount by which the amount referred to in subpara- 
graph (i) is increased by virtue of section 27 of the Federal- 
Provincial Fiscal Arrangements Act, and 


(h) [Revoked] 
(i) the amount to be deducted or withheld shall be computed by 


(i) dividing the amount of the notional tax for the year by the 
maximum number of pay periods for the year in respect of 
the appropriate pay period, and 


(ii) rounding the amount determined under subparagraph (i) 
to the nearest multiple of five cents or, if such amount is 
equidistant from two such multiples, to the higher multiple. 
Related Provisions: Reg. 100(4) — Where employee not required to report for work 
at an establishment of the employer; Reg. 102(5) — Commission employees — excep- 
tion; Reg. 102(6) — Exception for high-risk Canadian Forces and police income. 
History: Para. 102(1)(d) amended by P.C. 2001-1115, subsec. 2(1), June 14, 2001, 
Canada Gazette, Part Il, July 4, 2001, applicable to 2001 et seg. 
Para. 102(1)(f) amended by the said P.C. 2001-1115, subsec. 2(2), applicable to 2001 et 
seq. 
Cl. 102(1)(e)(ii)(A) amended by P.C. 1998-2270, subsec. 2(1), December 16, 1998. 
Canada Gazette, Part II, January 6, 1999, applicable to 1998 et seq. 
Para. 102(1)(c) amended by P.C. 1998-654, s. 2, April 23, 1998, Canada Gazette, Part 
II, May 13, 1998, applicable after 1997. 
Subpara. 102(1)(g)(i) amended by 1995, c. 17, subsec. 45(2), to substitute “Federal- 
Provincial Fiscal Arrangements Act’ for ‘“‘Federal-Provincial Fiscal Arrangements 
and Federal Post-Secondary Education and Health Contributions Act”, in force April 
1, 1996. 
Paras. 102(1)(d) and (e) substituted by P.C. 1994-372, subsecs. 2(1) and (2), March 10, 
1994, Canada Gazette, Part Il, March 23, 1994, effective January 1, 1993. 
Cls. 102(1)(e)(iti)(A), (iv)(A) amended, para. (h) revoked by P.C. 1992-2347, subsecs. 
1(1) to (3), November 19, 1992, Canada Gazette, Part I, December 2, 1992, effective 
January 1, 1992. 
Cl. 102(1)(e)(iii)(A) amended by P.C. 1992-291, subsec. 1(1), February 20, 1992, Can- 
ada Gazette, Part II, March 11, 1992, effective as of July 1, 1991, 
Cl. 102(1)(e)(iv)(A) amended by P.C. 1991-1643, subsec. 1(1), September 5, 1991, 
Canada Gazette, Part I, September 25, 1991, effective January 1, 1991. 
Cl. 102(1)(e)(iv)(A) amended by P.C. 1991-732, subsec. 1(1), April 18, 1991, Canada 
Gazette, Part Il, May 8, 1991, effective January 1, 1990. 
Para. 102(1)(c), subpara. (1)()(i), and that portion of para. (1)(g) preceding subpara. (i) 
amended by P.C. 1991-230, subsecs. 1(1) to (3), February 14, 1991, Canada Gazette, 
Part II, February 27, 1991, effective July 1, 1989. 
Subpara. 102(1)(e)(iv) amended by P.C. 1990-432, subsec. 1(1), March 8, 1990, Can- 
ada Gazette, Part Il, March 28, 1990, effective January 1, 1989, 
Paras. 102(1)(d) to (i) substituted for 102(1)(d) to (g) by P.C. 1989-2105, subsec. 2(1), 
October 19, 1989, Canada Gazette, Part Il, November 8, 1989, effective July 1, 1988. 
Subpara. 102(1)(f)(iii) substituted by P.C. 1988-1041, subsec, 1(1), June 2, 1988, Can- 
ada Gazette, Part Il, June 22, 1988, effective commencing January 1, 1987. 
Subpara. 102(1)(g)(iii) substituted by P.C. 1988-1041, subsec. 1(2), June 2, 1988, Can- 
ada Gazette, Part II, June 22, 1988, effective commencing January 1, 1988. 
Subpara. 102(1)(g)(iii) substituted by P.C. 1987-1478, subsec. 2(1), July 30, 1987, 
Canada Gazette, Part I, August 19, 1987, effective from January 1, 1987. 
Subpara. 102(1)(f)(iii) substituted by P.C. 1986-1345, subsec, 2(1), June 5, 1986, Can- 
ada Gazette, Part II, June 25, 1986, applicable to the 1986 taxation year. 
Cl. 102(1)(f)(iv)(A) substituted by P.C. 1986-1345, subsec, 2(2), June 5, 1986, Canada 
Gazette, Part Il, June 25, 1986, effective commencing January 1, 1981. 
Subpara. 102(1)(g)(iii) substituted by P.C. 1986-1345, subsec. 2(3), June 5, 1986, Can- 
ada Gazette, Part Il, June 25, 1986, effective commencing January |, 1986. 
Cl. 102(1)(f)(iv)(B) amended by P.C. 1985-1645, s. 1, May 16, 1985, Canada Gazette, 
Part II, May 29, 1985, effective from April 1, 1983. 
Subpara. 102(1)(g)(iii) substituted by P.C. 1985-1645, May 16, 1985, subsec. 2(1), 
Canada Gazette, Part Il, May 29, 1985, effective January 1, 1984 except that, in its 
application to the period from January 1, 1984 to December 31, 1984, references to 
“$12,470” shall be read as references to MSIRO2 OW 
Para. 102(1)(d) substituted by P.C. 1984-3916, December 6, 1984, Canada Gazette, 
Part Il, December 26, 1984. 
Para. 102(1)(d) substituted by P.C. 1984-3684, subsec. 1(1), November 15, 1984, Can- 
ada Gazette, Part II, November 28, 1984, effective from January 1, 1984. 
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Subpara. 102(1)(f)(iii) substituted, subpara. 102(1)(f)(v) added by P.C. 1984-3684, sub- 
secs. 1(2) and (3), November 15, 1984, Canada Gazette, Part Il, November 28, 1984, 
effective from January 1, 1984. 


Subpara. 102(1)(f)(i) substituted by P.C. 1983-2717, subsec. 2(1), September 1, 1983, 
Canada Gazette, Part II, September 14, 1983, effective from January 1, 1983. 


All that portion of subpara. 102(1)(g)(iii) preceding clause (A) substituted by P.C. 
1983-2717, subsec. 2(2), September 1, 1983, Canada Gazette, Part Il, September 14, 
1983, effective from January 1, 1983. 


Subparas. 102(1)(f)(i) to (iii) substituted by P.C. 1983-1137, s. 2, April 14, 1983, Can- 
ada Gazette, Part II, April 27, 1983, effective from January 1, 1982. 


All that portion of subpara. 102(1)(g)(iii) preceding clause (A) substituted by P.C. 
1983-1137, subsec. 2(2), April 14, 1983, Canada Gazette, Part II, April 27, 1983, ef- 
fective from January 1, 1982. 


Subsecs. 102(1) substituted by P.C. 1981-1557, s. 3, June 11, 1981, Canada Gazette, 
Part Il, June 24, 1981, effective January 1, 1981. 


Remission Orders: Income Earned in Quebec Income Tax Remission Order, P.C. 
1989-1204 (reduction in withholdings for certain income related to Quebec). 


Forms: T4001: Employers’ guide — payroll deductions and remittances [guide]. 


(2) [Commission employees] — Where an employee has 
elected pursuant to subsection 107(2) and has not revoked such 
election, the amount to be deducted or withheld by the employer 
from any payment of remuneration (in this subsection referred to as 
the “payment’’) that is 


(a) a payment in respect of commissions or is a combined pay- 
ment of commissions and salary or wages, or 


(b) a payment in respect of salary or wages where that employee 
receives a combined payment of commissions and salary or 
wages, 
made to that employee in his taxation year where he reports for 
work at an establishment of the employer in a province, in Canada 
beyond the limits of any province or outside Canada, shall be deter- 
mined for each payment in accordance with the following rules: 


(c) an employee’s “estimated annual taxable income” shall be 
determined by using the formula 


A+B 
where 


A is the amount of that employee’s total remuneration in re- 
spect of the year as recorded by the employee on the form 
referred to in subsection 107(2), and 


B is the amount of that employee’s expenses in respect of the 
year as recorded by that employee on that form; 


(d) if the employee is not resident in Canada at the time of the 
payment, no personal credits will be allowed for the purposes of 
this subsection and if the employee is resident in Canada at the 
time of the payment, the employee’s personal credits for the 
year shall be the total claim amount as recorded by that em- 
ployee on the return for the year referred to in subsection 
107(1); 

(e) an amount (in this subsection referred to as the “notional tax 
for the year”) shall be calculated in respect of that employee by 
using the formula 


C-[(D+E+F)xG]+H-I 


where 


C is the amount of tax payable for the year, calculated as if that 
amount of tax were computed under subsection 117(2) of the 
Act and adjusted annually pursuant to section 117.1 of the 
Act, on the amount determined under paragraph (c) as if that 
amount represented the employee’s amount taxable for that 
year, 

is the amount determined in accordance with paragraph (d), 


E_ is the amount determined in the description of A in paragraph 
(c) multiplied by the employee’s premium rate for the year 
under the Employment Insurance Act, not exceeding the 
maximum amount of the premiums payable by the employee 
for the year under that Act, 


0 
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F. is the amount determined in the description of A in paragraph 
(c) less the amount for the year determined under section 20 
of the Canada Pension Plan multiplied by the employee’s 
contribution rate for the year under that Act or under a pro- 
vincial pension plan as defined in section 3 of that Act, not 
exceeding the maximum amount of such contributions paya- 
ble by the employee for the year under the plan, 


G is the appropriate percentage for the year, 


H_ is, where applicable, the tax as determined under subsection 
120(1) of the Act, 


I is, where the amount of total remuneration for the year is in- 
come earned in the Province of Quebec, an amount equal to 
the aggregate of 


(i) the amount that would be deemed to have been paid 
under subsection 120(2) of the Act with respect to the em- 
ployee if the notional tax for the year for the employee 
were determined without reference to the elements H, I 
and J in this formula and if that tax were that employee’s 
tax payable under Part I of the Act for that year, as if 
there were no other source of income or loss for the year, 
and 


(ii) the amount by which the amount referred to in subpar- 
agraph (i) is increased by virtue of section 27 of the Fed- 
eral-Provincial Fiscal Arrangements Act, 


(f) the employee’s notional rate of tax for a year is calculated by 
dividing the amount determined under paragraph (e) by the 
amount referred to in the description of A in paragraph (c) in 
respect of that employee and expressed as a decimal fraction 
rounded to the nearest hundredth, or where the third digit is 
equidistant from two consecutive one-thousandths, to the higher 
thereof; 


(g) the amount to be deducted or withheld in respect of any pay- 
ment made to that employee shall be determined by multiplying 
the payment by the appropriate decimal fraction determined pur- 
suant to paragraph (f). 


(h) [Repealed] 


Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 102(5) — 
Commission employees — exception. 


History: Paras. 102(2)(c) to (g) substituted for paras. (c) to (h), by P.C. 2001-1115, 
subsec. 2(3), June 14, 2001, Canada Gazette, Part Il, July 4, 2001, applicable to 2001 
et seq. 


The description of C in para. 102(2)(f) amended by P.C. 1998-2270, subsec. 2(2), De- 
cember 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable to 1998 et seq. 


Subpara. 102(2)(f)(ii) amended by 1995, c. 17, subsec. 45(2), to substitute “Federal- 
Provincial Fiscal Arrangements Act” for “Federal-Provincial Fiscal Arrangements 
and Federal Post-Secondary Education and Health Contributions Act’, in force April 
il, 126, 


The description of B in subpara. 102(2)(d)(ii) and para. 102(2)(f) amended by P.C. 
1994-1370, subsecs. 1(1), (2), August 16, 1994, Canada Gazette, Part Il, September 7, 
1994, 


Cl. 102(2)(d)(i)(B) amended by P.C. 1994-372, subsec. 2(3), March 10, 1994, Canada 
Gazette, Part II, March 23, 1994, effective January 1, 1993. 


Subpara. 102(2)(d)(ii), paras. 102(2)(e), (f) and the opening words of (g) amended by 
P.C. 1992-2347, subsecs. 1(4)-(6), November 19, 1992, Canada Gazette, Part Il, De- 
cember 2, 1992, effective January 1, 1992. 


The description of B in subpara. 102(2)(d)(ii) amended by P.C. 1992-291, subsec. 1(2), 
February 20, 1992, Canada Gazette, Part II, March 11, 1992, effective as of July |, 
1991. 


That portion of subpara. 102(2)(d)(ii) preceding the description of A, and the descrip- 
tions of C and E, amended by P.C. 1991-1643, subsecs. 1(2) to (4), September 5, 1991, 
Canada Gazette, Part Il, September 25, 1991, effective January 1, 1991. 


That portion of subpara. 102(2)(d)(ii) preceding the description of A, and the descrip- 
tions of C and E, amended by P.C. 1991-732, subsecs. 1(2) to (4), April 18, 1991, 
Canada Gazette, Part 11, May 8, 1991, effective January 1, 1990. 


Cl. 102(2)(f)(ii)(A) amended by P.C. 1991-230, subsec. 1(4), February 14, 1991, Can- 
ada Gazette, Part II, February 27, 1991, effective July 1, 1989. 


Subpara. 102(2)(d)(ii) amended by P.C. 1990-432, subsecs. 1(2) to (4), March 8, 1990, 
Canada Gazette, Part II, March 28, 1990, to substitute the formula and the descriptions 
of C and E, effective January 1, 1989. 
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Para. 102(2)(d) substituted, subparas. 102(2)(f)(i) to (iv). substituted for (i) to (v) by 
P.C. 1989-2105, subsecs. 2(2), (3), October 19, 1989, Canada Gazette, Part Il, Novem- 
ber 8, 1989, effective July 1, 1988. 

Subpara. 102(2)(f)(iit) substituted by P.C. 1988-1041, subsec. 1(3), June 2, 1988, Can- 
ada Gazette, Part II, June 22, 1988, effective commencing January 1, 1987. 

Subpara. 102(2)(f)(iii) substituted by P.C. 1986-1345, subsec. 2(4), June 5, 1986, Can- 
ada Gazette, Part II, June 25, 1986, applicable to the 1986 taxation year. 

Cl. 102(2)(f)(iv)(B) amended by P.C. 1985-1645, s. 1, May 16, 1985, Canada Gazette, 
Part II, May 29, 1985, effective from April 1, 1983. 

Subpara. 102(2)(d)(ii) substituted and subpara. 102(2)(d)(iii) revoked, subpara. 
102(2)(f)(ii) substituted and subpara. 102(2)(f)(v) added by P.C. 1984-3684, subsecs. 
1(4)-(6), November 15, 1984, Canada Gazette, Part Il, November 28, 1984, effective 
from January 1, 1984. 

Subpara. 102(2)(f)(i) substituted by P.C. 1983-2717, s. 3, September 1, 1983, Canada 
Gazette, Part Il, September 14, 1983, effective from January 1, 1983. 

Subparas. 102(2)(f)(i) to (iii) and cl. 102(2)(d)(i)(B) substituted by P.C. 1983-1137, 
subsecs. 2(3), (4), April 14, 1983, Canada Gazette, Part Il, April 27, 1983, effective 
from January 1, 1982. 

Remission Orders: Income Earned in Quebec Income. Tax Remission Order, P.C. 
1989-1204 (reduction in withholdings for certain income related to Quebec). 


(3) [Revoked] 
History: Subsec. 102(3) revoked by P.C. 1989-2105, subsec. 2(4), October 19, 1989, 
Canada Gazette, Part Il, November 8, 1989, effective July 1, 1988. 


Subpara. 102(3)(f)(iii) substituted by P.C. 1988-1041, subsec. 1(4), June 2, 1988, Can- 
ada Gazette, Part II, June 22, 1988, effective commencing January 1, 1987. 


Subpara. 102(3)(a)(ii) substituted by P.C. 1987-1478, subsec. 2(2), July 30, 1987, Can- 
ada Gazette, Part II, August 19, 1987, effective from January 1, 1986. 

Subpara. 102(3)(f)(iii) substituted by P.C. 1986-1345, subsec. 2(5), June 5, 1986, Can- 
ada Gazette, Part I, June 25, 1986, applicable to the 1986 taxation year, 

Para. 102(3)(a) substituted by P.C. 1985-1645, May 16, 1985, subsec. 2(2), Canada 
Gazette, Part Il, May 29, 1985, effective January 1, 1985. 

Para. 102(3)(d) substituted by P.C. 1985-1645, May 16, 1985, subsec, 2(3), Canada 
Gazette, Part II, May 29, 1985, effective January 1, 1985. 

Cl. 102(3)(f)(iv)(B) amended by P.C. 1985-1645, s. 1, May 16, 1985, Canada Gazette, 
Part Il, May 29, 1985, effective from April 1, 1983. 


Subpara. 102(3)(d)(ii) substituted by P.C. 1984-3684, s. 1, November 15, 1984, Can- 
ada Gazette, Part Il, November 28, 1984, effective from January 1, 1984. 


Subpara. 102(3)(f)(iii) substituted and subpara. 102(3)(f)(v) added by P.C. 1984-3684, 
s. 1, November 15, 1984, Canada Gazette, Part Il, November 28, 1984, effective from 
January 1, 1984. 

Para. 102(3)(a) substituted by P.C. 1983-2717, subsec. 4(1), September 1, 1983, Can- 
ada Gazette, Part Il, September 14, 1983, effective from January 1, 1983. 


Subpara. 102(3)(f)(i) substituted by P.C. 1983-2717, subsec. 4(2), September 1, 1983, 
Canada Gazette, Part Il, September 14, 1983, effective from January 1, 1983. 


Para. 102(3)(a) substituted by P.C. 1983-1137, subsec. 2(5), April 14, 1983, Canada 
Gazette, Part I, April 27, 1983, effective from January 1, 1982. 

Subparas. 102(3)(f)(i) to (iii) substituted by P.C. 1983-1137, subsec. 2(6), April 14, 
1983, Canada Gazette, Part I, April 27, 1983, effective from January 1, 1982. 


Subsecs. 102(2), (3) substituted by P.C. 1981-1557, s. 3, June 11, 1981, Canada Ga- 
zette, Part II, June 24, 1981, effective January 1, 1981. 


(4) [Revoked] 


History: Subsec. 102(4) revoked by P.C. 1981-1557, s. 3, June 11, 1981, Canada Ga- 
zette, Part Il, June 24, 1981, effective January 1, 1981. 


(5) [Commission employees — exception] — Notwithstand- 
ing subsections (1) and (2), no amount shall be deducted or with- 
held in the year by an employer from a payment of remuneration to 
an employee in respect of commissions earned by the employee in 
the immediately preceding year where those commissions were pre- 
viously reported by the employer as remuneration of the employee 
in respect of that year on an information return. 

History: Subsec. 102(5) substituted by P.C. 1989-2105, subsec. 2(5), October 19, 
1989, Canada Gazette, Part 11, November 8, 1989, effective July 1, 1988. 


Subsec. 102(5) added by P.C. 1980-3375, s. 2, December 11, 1980, Canada Gazette, 
Part II, December 24, 1980, in force January 1, 1981. 


(6) Canadian Forces and police — exception — Despite sub- 
section (1), no amount shall be deducted or withheld in the year by 
an employer from an amount determined in accordance with sub- 
paragraph 110(1)(f)(v) of the Act. 


History: Subsec. 102(6) added by P.C. 2005-1133, s. 2, June 7, 2005, Canada Gazette, 
Part II, June 29, 2005, applicable to 2004 et seg. 
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Former subsec. 102(6) revoked by P.C. 1983-1137, subsec. 2(7), April 14, 1983, Can- 
ada Gazette, Part Il, April 27, 1983, effective from January 1, 1982. 

Former subsec. 102(6) added by P.C. 1980-3375, s. 2, December 11, 1980, Canada 
Gazette, Part Il, December 24, 1980, in force January 1, 1981. 

Definitions [Reg. 102]: “amount” — ITA 248(1); “amount taxable” —ITA 117(2): 
“appropriate percentage” — ITA 248(1); “Canada” —ITA 255, Interpretation: Act 
35(1); “commissions”, “employee”, “employer” — Reg. 100(1); “establishment of the 
employer’ — Reg. 100(4); “estimated annual taxable income” — Reg. 102(2)(c); “‘esti- 
mated deductions” — Reg. 100(1); “form” — Reg. 102(2)(c); “notional net remunera- 
tion for the year” — Reg. 102(2)(e); “notional tax for the year” — Reg. 102(1)(e), 
102(2)(f); “pay period” — Reg. 100(1); “payment” — Reg. 102(1)(a), 102(2): “per- 
sonal credits’ — Reg. 100(1); “province” — Interpretation Act 35(1); “remunera- 
tion”(a)(ii) — Reg. 100(1); “resident in Canada” — ITA’ 250; “salary or wages” — 
ITA 248(1); “taxation year” — ITA 249; “total remuneration’ — Reg. 100(1). 


103. Non-periodic payments — (1) Where a payment in respect 
of a bonus or retroactive increase in remuneration is made by an 
employer to an employee whose total remuneration from the em- 
ployer (including the bonus or retroactive increase) may reasonably 
be expected not to exceed $5,000 in the taxation year of the em- 
ployee in which the payment is made, the employer shall deduct or 
withhold, in the case of an employeé who reports for work at an 
establishment of the employer 


(a) in any province, 10 per cent, or 


(b) in Canada beyond the limits of any province or outside Can- 
ada, 15 per cent, 


(c)-(n) [Repealed] 


of such payment in lieu of the amount determined under section 
102. 


History: Paras. 103(1)(a) and (b) substituted for paras. (a) to (n) by P.C. 2001-1115, 
subsec. 3(1), June 14, 2001, Canada Gazette, Part I, July 4, 2001; applicable to 2001 
et seq. ' 
Para. 103(1)(a), subparas. 103(4)(a)(i), (b)(i) and (c)(i), amended by P.C. 2000-1334, 
subsecs. 1(1), (7), (13) and (19), August 23, 2000, Canada Gazette, Part II, September 
13, 2000, deemed to have come into force January 1, 2000. 


Paras. 103(1)(b), (d), (f), (h) and (k), subparas. 103(4)(a)(ii), (iv), (vi), (viii) and (xi), 
(b)(ii), (iv), (vi), (viii) and (xi), and (c)(ii), (iv), (vi), (viii) and (xi), amended by the 
said P.C. 2000-1334, subsecs. 1(2)—(6), (8)—-(12), (14)-(18), (20)-(24), deemed to have 
come into force July 1, 2000. 


Paras. 103(1)(b), (f) and (g) amended by P.C. 1999-2205, subsecs. 1(1), (3), December 
16, 1999, Canada Gazette, Part II, January 5, 2000, effective from July 1, 1999. 


Para. 103(1)(d) amended by the said P.C. 1999-2205, subsec. 1(2), effective from Janu- 
ary 1, 1999, 


Para. 103(1)(m) added, and (n) renumbered from (m), by the said P,C. 1999-2205, sub- 
sec. 1(4), effective from April 1, 1999. 


Para. 103(1)(j) amended by P.C. 1998-2271, subsec. 1(2), December 16, 1998, Canada 
Gazette, Part Il, January 6, 1999, effective from January 1, 1998. 


Paras. 103(1)(a) to (d), (f) to (1) (Qj) as amended by subsec. 1(2)) amended by the said 
P.C. 1998-2271, subsecs. 1(1), (3), effective from July 1, 1998. 


Paras. 103(1)(c), (d) and (f) amended by P.C. 1997-1744, subsecs. 1(1), (2), November 
27, 1997, Canada Gazette, Part Il, December 10, 1997, effective from July 1, 1997. 


Paras. 103(1)(f) and (j) amended by P.C. 1997-290, subsecs. 1(1), (2), March 4, 1997, 
Canada Gazette, Part Il, March 19, 1997, effective from January 1, 1997. 


Paras. 103(1)(f) and (i) amended by P.C. 1996-1557, subsecs. 1(1), (2), October 8, 
1996, Canada Gazette, Part II, October 30, 1996, effective from July 1, 1996. 


Para. 103(1)(h) amended by P.C. 1996-500, subsec. 1(1), April 16, 1996, Canada Ga- 
zette, Part Il, May 1, 1996, effective commincing July 1, 1995. 


Paras. 103(1)(d), (f) and (k) amended by P.C. 1994-1370, subsecs. 2(1) to (3), August 
16, 1994, Canada Gazette, Part Il, September 7, 1994, effective from July 1, 1993. 


Paras. 103(1)(a) to (d) and (f) to (1) amended by P.C. 1994-372, subsecs. 3(1), (2), 


March 10, 1994, Canada Gazette, Part If, March 23, 1994, effective from January 1, 
1993, 


Paras. 103(1)(a) to (d) and (f) to (1) amended by P.C. 1993-1552, July 21, 1993, Can- 
ada Gazette, Part II, August 11, 1993, effective from July 1, 1992. 


Para. 103(1)(b) amended by P.C. 1992-2347, subsec. 2(1), November 19, 1992, Can- 
ada Gazette, Part II, December 2, 1992, effective January 1, 1992, 


Para. 103(1)(b) amended by P.C. 1992-291,’ subsec. 2(1), February 20, 1992, Canada 
Gazette, Part II, March 11, 1992, effective as of July 1, 1991. 


Paras. 103(1)(c), (1) amended by P.C. 1991-1643, subsec. 2(1), September 5, 1991, 
Canada Gazette, Part If, September 25, 1991, effective commencing January 1, 1991. 
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Paras. 103(1)(a), (f) (g) amended effective January 1, 1990, (c), (1) amended effective 
July 1, 1990, by P.C. 1991-732, subsecs. 2(1) to (4), April 18, 1991, Canada Gazette, 
Part II, May 8, 1991. 


Paras. 103(1)(a) to (d) and (f) to (1) substituted by P.C. 1991-230, subsecs. 2(1) and (2), 
February 14, 1991, Canada Gazette, Part Il, February 27, 1991, effective July 1, 1989. 
Paras. 103(1)(b), (f) and (i) substituted by P.C. 1990-432, subsecs. 2(1) to (3), March 8, 
1990, Canada Gazette, Part Il, March 28, 1990, effective January 1, 1989. 

Paras. 103(1)(b), (d), (f), (i) substituted by P.C. 1989-2105, subsecs. 3(1) to (4), Octo- 
ber 19, 1989, Canada Gazette, Part 11, November 8, 1989, effective July 1, 1988. 
Paras. 103(1)(i) and (j) substituted by P.C. 1988-1041, subsec. 2(1), June 2, 1988, Can- 
ada Gazette, Part Il, June 22, 1988, effective January 1, 1988. 

Paras. 103(1)(g) to G) substituted by P.C. 1988-309, subsec. 1(1), February 25, 1988, 
Canada Gazette, Part Il, March 16, 1988, effective July 1, 1987. 

Para. 103(1)(b) substituted by P.C. 1987-1478, subsec. 3(1), July 30, 1987, Canada 
Gazette, Part II, August 19, 1987, effective January 1, 1987. 

Paras. 103(1)(a) to (d) and (f) to (1) substituted by P.C. 1987-827, subsecs. 1(1) and (2), 
April 30, 1987, Canada Gazette, Part II, May 13, 1987, effective July 1, 1986. 
Paras. 103(1)(f) and (j) substituted by P.C. 1986-1345, subsecs. 3(1) and 3(2), June 5, 
1986, Canada Gazette, Part Il, June 25, 1986, effective January 1, 1986. 

Para. 103(1)(h) substituted by P.C. 1985-2956, subsec. 1(1), October 3, 1985, Canada 
Gazette, Part II, October 16, 1985, effective July 1, 1985. 

Paras. 103(1)(d), (i), (k) substituted by P.C. 1984-3684, subsecs. 2(1) to (3), November 
15, 1984, Canada Gazette, Part II, November 28, 1984, effective January 1, 1984. 
Paras. 103(1)(d) and (k) substituted by P.C. 1984-775, subsecs. 1(1) and (2), March 8, 
1984, Canada Gazette, Part 11, March 21, 1984, effective July 1, 1983. 

Paras. 103(1)(c) and (d) substituted by P.C. 1983-2717, subsec. 5(1), September 1, 
1983, Canada Gazette, Part Il, September 14, 1983, effective January 1, 1983. 
Paras. 103(1)(a), (c) and (d) substituted by P.C. 1983-1195, subsecs. 1(1) and 1(2), 
April 21, 1983, Canada Gazette, Part Il, May 11, 1983, effective July 1, 1982. 


Paras. 103(1)(a) to (d), (f) to (1) substituted by P.C. 1983-1 137, subsecs. 3(1) and 3(2), 
April 14, 1983, Canada Gazette, Part Il, April 27, 1983, effective from January 1, 
1982. 


Paras. 103(1)(f), (h), (k)—(m) substituted by P.C. 1981-1557, subsecs. 4(1)-(3), June 
11, 1981, Canada Gazette, Part Il, June 24, 1981, paras. 103(1)(f), (h) in force July 1, 
1981, paras: 103(1)(k)-(m) effective January 1, 1981. 


Paras. 103(1)(b), (k) substituted by P.C. 1980-3375, s. 3, December 11, 1980, Canada 
Gazette, Part II, December 24, 1980, in force January 1, 1981. 


Para. 103(1)(b) substituted by P.C. 1980-2226, s. 3, August 27, 1980, Canada Gazette. 
Part II, September 10, 1980, effective July 1, 1980. 


Para. 103(1)(j) substituted by P.C. 1979-2622, September 27, 1979, Canada Gazette, 
Part II, October 10, 1979, effective July 1, 1979. 


Paras. 103(1)(d), (h) substituted by P.C. 1979-1258, April 11, 1979, Canada Gazette, 
Part II, May 9, 1979, effective January 1, 1979. 


Para. 103(1)(h) substituted by P.C. 1978-2461, August 9, 1978, Canada Gazette, Part 
II, August 23, 1978, effective July 1, 1978: 


Para. 103(1)(g) substituted by P.C. 1978-1585, May 11, 1978, Canada Gazette, Part II, 
May 24, 1978, effective March 1, 1978. 


Paras. 103(1)(d); (h), (k) substituted, para. 103(1)(1) added, by P.C. 1978-1038, April 6, 
1978, Canada Gazette, Part II, April 26, 1978. 


Remission Orders: Income Earned in Quebec Income Tax Remission Order, P.C. 
1989-1204 (reduction in withholdings for certain income related to Quebec). 


(2) [Bonus] — Where a payment in respect of a bonus is made by 
an employer to an employee whose total remuneration from the em- 
ployer (including the bonus) may reasonably be expected to exceed 
$5,000 in the taxation year of the employee in which the payment is 
made, the amount to be deducted or withheld therefrom by the em- 
ployer is 
(a) the amount determined under section 102 in respect of an 
assumed remuneration equal to the aggregate of 
(i) the amount of regular remuneration paid by the employer 
to the employee in the pay period in which the remuneration 
is paid, and 
(ii) an amount equal to the bonus payment divided by the 
number of pay periods in the taxation year of the employee 
in which the payment is made : 


minus 
(b) the amount determined under section 102 in respect of the 
amount of regular remuneration paid by the employer to the em- 
ployee in the pay period 
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multiplied by 


(c) the number of pay periods in the taxation year of the em- 
ployee in which the payment is made. 


(3) [Retroactive pay increase] — Where a payment in respect 
of a retroactive increase in remuneration is made by an employer to 
an employee whose total remuneration from the employer (includ- 
ing the retroactive increase) may reasonably be expected to exceed 
$5,000 in the taxation year of the employee in which the payment is 
made, the amount to be deducted or withheld therefrom by the em- 
ployer is 
(a) the amount determined under section 102 in respect of the 
new rate of remuneration 
minus 


(b) the amount determined under section 102 in respect of the 
previous rate of remuneration 


multiplied by 


(c) the number of pay periods in respect of which the increase in 
remuneration is retroactive. 


(4) [Lump sum payment] — Subject to subsection (5), where a 
lump sum payment is made by an employer to an employee who is 
a resident of Canada, 
(a) if the payment does not exceed $5,000, the employer shall 
deduct or withhold therefrom, in the case of an employee who 
reports for work at an establishment of the employer 
(i) in Quebec, 5 per cent, 
(ii) in any other province, 7 per cent, or 
(iii) in Canada beyond the limits of any province or outside 
Canada, 10 per cent, 
(iv)-(xiv) [Repealed] 
of such payment in lieu of the amount determined under section 
102; i 
(b) if the payment exceeds $5,000 but does not exceed $15,000, 
the employer shall deduct or withhold therefrom, in the case of 
an employee who reports for work at an establishment of the 
employer 
(i) in Quebec, 10 per cent, , 
(ii) in any other province, 13 per cent, or 
(iii) in Canada beyond the limits of any province or outside 
Canada, 20 per cent, 
(iv)-(xiv) [Repealed] 
of such payment in lieu of the amount determined under section 
102; and 
(c) if the payment exceeds $15,000, the employer shall deduct or 
withhold therefrom, in the case of an employee who reports for 
work at an establishment of the employer _ 
(i) in Quebec, 15 per cent, 
(ii) in any other province, 20 per cent, or 
(iii) in Canada beyond the limits of any province or outside 
Canada, 30 per cent, 
(iv)—(xiv) [Repealed] 
of such payment in lieu of the amount determined under section 
102. 
History: Subparas. 103(4)(a)(i) to (iii) substituted for subparas. (i) to (xiv), by P.C. 
200121115, subsec. 3(2), June 14, 2001, Canada Gazette, Part Il, July 4, 2001, applica- 
ble to 2001 et seq. 
Subparas. 103(4)(b)(i) to (iii) substituted for subparas. (i) to (xiv), by the said P.C. 
2001-1115, subsec. 3(3), applicable to 2001 ef seg. 
Subparas. 103(4)(c)(i) to (iii) substituted for subparas. (i) to (xiv), by the said P.C. 
2001-1115, subsec. 3(4), applicable to 2001 et seq. 
Paras. 103(4)(a)(ii), (vi) and (vii), (b)(ii), (vi) and (vii), (c)(ii), (vi) and (vii), amended 
by P.C. 1999-2205, subsecs. 1(5), (7), (9), (11); (13) and (15), December 16, 1999, 
Canada Gazette, Part Il, January 5, 2000, effective from July 1, 1999. 
Paras. 103(4)(a)(iv), (b)(iv) and (c)(iv) amended by the said P.C. 1999-2205, subsecs. 
1(6), (10) and (14), effective from January 1, 1999. 
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Paras. 103(4)(a)(xiil), (b)(xili) and (c)(xiil) added, and (a)(xiv), (b)(xiv) and (c)(xiv) 
renumbered from (a)(xiii), (b)(xiii), and (c)(xiii), respectively, by the said P.C. 1999- 
2205, subsecs. 1(8), (12) and (16), effective from April 1, 1999. 


Subparas. 103(4)(a)(x), (b)(x) and (c)(x) amended by P.C. 1998-2271, subsecs. 1(5), 
(8) and (11), December 16, 1998, Canada Gazette, Part II, January 6, 1999, effective 
from January 1, 1998. 


Subparas. 103(4)(a)(i) to (iv) and (vi) to (xii), 103(4)(b)(i) to (iv) and (vi) to (xii), and 
103(4)(c)(i) to (iv) and (vi) to (xii) amended by the said P.C. 1998-2271, subsecs. 1(4), 
(6), (7), (9), (10) and (12), effective from July 1, 1998. 


Subparas. 103(4)(a)(ili), (iv) and (vi), 103(4)(b)(iii), (iv) and (vi), and 103(4)(c)(iii), 
(iv) and (vi) amended by P.C. 1997-1744, subsecs. 1(3) to (8), November 27, 1997, 
Canada Gazette, Part Il, December 10, 1997, effective from July 1, 1997. 


Subparas. 103(4)(a)(vi), (a)(x), 103(4)(b)(vi), (b)(x), and subpara. 103(4)(c)(vi), (c)(x) 
amended by P.C. 1997-290, subsecs. 1(3) to (8), March 4, 1997, Canada Gazette, Part 
II, March 19, 1997, effective commencing January 1, 1997. 


Subparas. 103(4)(a)(vi), (a)(x), 103(4)(b)(vi), (b)(x), and subpara. 103(4)(c)(vi), (c)(x) 
amended by P.C. 1996-1557, subsecs. 1(3) to (8), October 8, 1996, Canada Gazette, 
Part II, October 30, 1996, effective commencing July 1, 1996. 


Subpara. 103(4)(a)(viii), subpara. 103(4)(b)(viii), and subpara. 103(4)(c)(viii), 
amended by P.C. 1996-500, subsecs. 1(2) to (4), April 16, 1996, Canada Gazette, Part 
II, May 1, 1996, effective commencing July 1, 1995. 


Subparas. 103(4)(a)(iv), (vi) and (xi), subparas. 103(4)(b)(iv), (vi) and (xi), subparas. 
103(4)(c)(iv), (vi) and (xi), amended by P.C. 1994-1370, subsecs. 2(4) to (12), August 
16, 1994, Canada Gazette, Part Il, September 7, 1994, effective from July 1, 1993. 


Subparas. (i) to (iv) and (vi) to (xii) of paras. 103(4)(a), (b) and (c) amended bys2:€. 
1994-372, subsecs. 3(3) to (8), March 10, 1994, Canada Gazette, Part II, March 23, 
1994, effective from January 1, 1993. 


Subparas. (i) to (iv) and (vi) to (xii) of paras. 103(4)(a), (b) and (c) amended DyaeC: 
1993-1552, July 21, 1993, Canada Gazette, Part II, August 11, 1993, effective from 
July 1, 1992. 


Subparas. 103(4)(a)(ii), (b)(ii), (c)(ii) amended by P.C. 1992-2347, subsecs. 2(2) to (4), 
November 19, 1992, Canada Gazette, Part I], December 2, 1992, effective January 1, 
1992. 


Subpara. (ii) of paras. 103(4)(a), (b), (c) amended by P.C. 1992-291, s. 2, February 20, 
1992, Canada Gazette, Part Il, March 11, 1992, effective July 1, 1991. 


Subparas. (iii) and (xii) of paras. 103(4)(a), (b), (c) amended by P.C. 1991-1643, sub- 
secs. 2(3) to (8), September 5, 1991, Canada Gazette, Part II, September 25, 1991, 
effective January 1, 1991. 


Subparas. (i), (vi), (vii) of paras. 103(4)(a), (b) and (c) amended effective January 1, 
1990, subparas. (iii), (xii) of those paras. amended effective July 1, 1990, by P.C. 1991- 
732, subsec. 2(5) to (16), April 18, 1991, Canada Gazette, Part II, May 8, 1991. 


Subparas. 103(4)(a)(i) to (iv) and (vi) to (xii), (4)(b)(i) to (iv) and (vi) to (xii), and 
(4)(c)(i) to (iv) and (vi) to (xii) substituted by P.C. 1991-230, subsecs. 2(3) to (8), 
February 14, 1991, Canada Gazette, Part II, February 27, 1991, effective July 1, 1989. 


Subparas. 103(4)(a)(ii), (vi), (ix), (b)(ii), (vi), (ix), (c)(ii), (vi), (ix) substituted by nC 
1990-432, subsecs. 2(4) to (12), March 8, 1990, Canada Gazette, Part II, March 28, 
1990, effective January 1, 1989. 


Subparas. 103(4)(a)(ii), (iv), (vi), (ix), (b)(ii), (iv), (vi), (ix), (c)(ii), (iv), (vi), (ix) sub- 
stituted by P.C. 1989-2105, subsecs. 3(5) to (16), October 19, 1989, Canada Gazette, 
Part Il, November 8, 1989, effective July 1, 1988. 


Subparas. 103(4)(a)(ix) and (x), (b)(ix) and (x), (c)(ix) and (x) substituted by P.C. 
1988-1041, subsecs. 2(2) to (4), June 2, 1988, Canada Gazette, Part II, June 22, 1988, 
effective January 1, 1988. 


Subparas. 103(4)(a)(vii) to (x), (b)(vii) to (x), (€)(vil) to (x) substituted by P.C. 1988- 
309, subsecs. 1(2) to (4), February 25, 1988, Canada Gazette, Part II, March 16, 1988, 
effective July 1, 1987. 


Subparas. 103(4)(a)(ii), (b)(ii), (c)(ii) substituted by P.C. 1987-1478, subsecs. 3(2) to 
(4), July 30, 1987, Canada Gazette, Part II, August 19, 1987, effective January 1, 1987. 


Subparas. 103(4)(a)(i) to (iv) and (vi) to (xi1), (b)(i) to (iv) and (vi) to (xii), and (c)(i) to 
(iv) and (vi) to (xii) substituted by P.C. 1987-827, subsecs. 1(3) to (8), April 30, 1987, 
Canada Gazette, Part Il, May 13, 1987, effective July 1, 1986. 


Subparas. 103(4)(a)(vi), (x), (4)(b)(vi), (x), (4)(c)(vi), (x) substituted by P.C. 1986- 
1345, subsecs. 3(3) to 3(8), June 5, 1986, Canada Gazette, Part II, June 25, 1986, ef- 
fective January 1, 1986. 


Subparas. 103(4)(a)(viii), (b)(viii), (c)(viii) substituted by P.C. 1985-2956, subsecs. 
1(2)-(4), October 3, 1985, Canada Gazette, Part II, October 16, 1985, effective July 1, 
1985. 


Subparas. 103(4)(a)(iv), (ix), (xi), 103(4)(b)(iv), (ix), (x1), 103(4)(c)(iv), (ix), (xi) sub- 
stituted by P.C. 1984-3684, subsecs. 2(4) to (12), November 15, 1984, Canada Gazette 
Part Il, November 28, 1984, effective January 1, 1984. 


Subparas. 103(4)(a)(iv) and (xi), 103(4)(b)(iv) and (xi), 103(4)(c)(iv) and (xi) substi- 
tuted by P.C. 1984-775, subsecs. 1(3) to 1(8), March 8, 1984, Canada Gazette, Part Il, 
March 21, 1984, effective July 1, 1983. 


’ 


Income Tax Regulations 


Subparas. 103(4)(a)(iii) and (iv), 103(4)(b)(iii) and (iv), 103(4)(c)(iii) and (iv) substi- 
tuted by P.C. 1983-2717, subsecs. 5(2) to (4), September 1, 1983, Canada Gazette, Part 
II, September 14, 1983, effective January 1, 1983. 

Subparas. 103(4)(a)(i), (iti), (iv), 103(4)(b)(i), (iii), (iv), 103(4)(c)(i), (iii), (iv) substi- 
tuted by P.C. 1983-1195, subsecs. 1(3) to 1(8), April 21, 1983, Canada Gazette, Part Il, 
May 11, 1983, effective July 1, 1982. 

Subparas. 103(4)(a)(i) to (iv), (vi) to (xti), 103(4)(b)(i) to (iv), (vi) to (xii), 103(4)(c)(@) 
to (iv), (vi) to (xii) substituted by P.C. 1983-1137, subsecs. 3(3) to 3(8), April 14, 1983, 
Canada Gazette, Part Il, April 27, 1983, effective January 1, 1982. 

Subparas. 103(4)(a)(vi), (vill), (xi)-(xiii), (b)(vi), (viii), (xi)-(xiii), (c)(vi), (viii), 
(xi)-(xli) substituted by P.C. 1981-1557, subsecs. 4(4)—(12), June 11, 1981, subparas. 
103(4)(a)(vi), (vill), (b)(vi), (viii), (c)(vi), (viii) in force July 1, 1981, subparas. 
103(4)(a)(xi)(xiil), (b)(xi)-(xiii), (c)(xi)—-(xiii) effective January 1, 1981. 

Subparas. 103(4)(a)(ii), (xi); (b)(ii), (xi); (c)(ii), (xi) substituted by P.C. 1980-3375, s. 
3(3)(8), December 11, 1980, Canada Gazette, Part Il, December 24, 1980, in force 
January 1, 1981. 

Subparas. 103(4)(a)(i1), (b)(ii), (c)(ii) substituted by P.C. 1980-2226, s. 3, August 27, 
1980, Canada Gazette, Part Il, September 10, 1980, effective July 1, 1980. 
Subparas. 103(4)(a)(x), (b)(x), (c)(x), substituted by P.C. 1979-2622, September 27, 
1979, Canada Gazette, Part II, October 10, 1979, effective July 1, 1979. 

Subparas. 103(4)(a)(iv), (vili), (b)(iv), (viii), (c)(iv), (viii), substituted by P.C. 1979- 
1258, April 11, 1979, Canada Gazette, Part II, May 9, 1979, effective January 1, 1979. 
Subparas. 103(4)(a)(viii), (b)(viii), (c)(viii), substituted by P.C. 1978-2461, August 9, 
1978, Canada Gazette, Part I, August 23, 1978, effective July 1, 1978. 

Subparas. 103(4)(a)(vii), (b)(vii), (c)(vii), substituted by P.C. 1978-1585, May 11, 
1978, Canada Gazette, Part Il, May 24, 1978, effective March 1, 1978. 

Subparas. 103(4)(a)(iv), (viii), (xi), (b)(iv), (viii), (xi), (c)(iv), (vili), (xi) substituted, 
subparas. 103(4)(a)(xii), (b)(xii), (c)(xii) added, by P.C. 1978-1038, April 6, 1978, 
Canada Gazette, Part II, April 26, 1978. 

All that portion of subsection 103(4) preceding para. (a) substituted by P.C. 1977-3520, 
December 15, 1977, Canada Gazette, Part II, January 11, 1978, effective January 1, 
1978. 


Remission Orders: Income Earned in Quebec Income Tax Remission Order. P.C. 
1989-1204 (reduction in withholdings for certain income related to Quebec). 


Forms: T1036: Home buyers’ plan — request to withdraw funds from an RRSP. 


(5) [Lump sum pension payment] — Where the payment re- 
ferred to in subsection (4) would be pension income or qualified 
pension income of the employee in respect of which subsection 
118(3) of the Act would apply if the definition “pension income” in 
subsection 118(7) of the Act were read without reference to subpar- 
agraphs (a)(ii) and (iii) thereof, the payment shall be deemed to be 
the amount of the payment minus 


(a) where the payment does not exceed the amount taxable re- 
ferred to in paragraph 117(2)(a) of the Act, as adjusted annually 
pursuant to section 117.1 of the Act, the lesser of $1,000 and the 
amount of the payment; 


(b) where the payment exceeds the amount referred to in para- 
graph (a) but does not exceed $61,509, $727; 


(c) where the payment exceeds $61,509 but does not exceed 
$100,000, $615; and 


(d) where the payment exceeds $100,000, $552. 


History: Paras. 103(5)(b) to (d) substituted for paras. (b) and (c) by P.C. 2001-1115, 
subsec. 3(5), June 14, 2001, Canada Gazette, Part Il, July 4, 2001, applicable to 2001 
et seq. 


Paras. 103(5)(a) to (c) amended by P.C. 1992-2347, subsec. 2(5), November 19, 1992, 
Canada Gazette, Part Il, December 2, 1992. effective January 1, 1992. 


Paras. 103(5)(a) to (c) amended by P.C. 1991-1634, subsec. 2(9), September 5, 1991, 
Canada Gazette, Part II, September 25, 1991, effective commencing January 1, 1991. 


Paras. 103(5)(a) to (c) amended by P.C. 1991-732, subsec. 2(17), April 18, 1991, Can- 
ada Gazette, Part Il, May 8, 1991, effective January 1, 1990. 


Paras. 103(5)(a), (b), (c) substituted by P.C. 1990-432, subsec. 2(13), March 8, 1990, 
Canada Gazette, Part Il, March 28, 1990, effective January 1, 1989, 


Subsec. 103(5) substituted by P.C. 1989-2105, subsec. 3(17), October 19, 1989, Can- 
ada Gazette, Part Il, November 8, 1989, effective July 1, 1988. 


That portion of subsec. 103(5) preceding para. (a) substituted by P.C. 1987-2250, sub- 
sec. 2(1), November 6, 1987, Canada Gazette, Part II, November 25, 1987. 


That portion of subsec. 103(5) preceding paragraph (a) substituted by P.C. 1983-2717, 
subsec. 5(5), September 1, 1983, Canada Gazette, Part IL. September 14, 1983, effec- 
tive January 1, 1983. 
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Part I — Tax Deductions 


(6) [Lump sum payment”] — For the purposes of subsection 
(4), a “lump sum payment” means a payment that is 
(a) a payment described in subparagraph 40(1)(a)(i) or (111) or 
paragraph 40(1)(c) of the Income Tax Application Rules, 
(b) a payment under a deferred profit sharing plan or a plan re- 
ferred to in section 147 of the Act as a “revoked plan’, except a 
payment referred to in subparagraph 147(2)(k)(v) of the Act, 


(c) a payment made during the lifetime of an annuitant referred 
to in the definition “annuitant” in subsection 146(1) of the Act 
out of or under a registered retirement savings plan of that annu- 
itant, other than 


(i) a periodic annuity payment, or 


(ii) a payment made by a person who has reasonable grounds 
to believe that the payment may be deducted under subsec- 
tion 146(8.2) of the Act in computing the income of any 
taxpayer, 


(d) a payment out of or under a plan referred to in subsection 
146(12) of the Act as an “amended plan” other than 


(i) a periodic annuity payment, or 
(ii) where paragraph 146(12)(a) of the Act applied to the plan 


after May 25, 1976, a payment made in a year subsequent to 
the year in which that paragraph applied to the plan, 


(d.1) a payment made during the lifetime of an annuitant re- 
ferred to in the definition “annuitant” in subsection 146.3(1) of 
the Act under a registered retirement income fund of that annui- 
tant, other than a payment to the extent that it is in respect of the 
minimum amount (within the meaning assigned by subsection 
146.3(1) of the Act) under the fund for a year, 


(e) a retiring allowance, 


(f) a payment of an amount as, on account or in lieu of payment 
of, or in satisfaction of, proceeds of the surrender, cancellation 
or redemption of an income-averaging annuity contract, or 


(g) a payment described in paragraph (n) of the definition “re- 
muneration” in subsection 100(1). 
Related Provisions: Reg. 100(3)(c) No source withholding required where 
amount paid directly to employee’s RRSP by employer. 
History: The opening words of para. 103(6)(c) amended to replace “subparagraph 
146(1)(a)(i)” with “the definition “annuitant” in subsection 146(1)” by P.C. 2001-1115, 
subsec. 3(6), June 14, 2001, Canada Gazette, Part II, July 4, 2001, applicable to 2001 
et seq. 
Para. 103(6)(d.1) amended by the said P.C. 2001-1115, subsec. 3(7), applicable to 2001 
et seq. 
Para. 103(6)(g) added by P.C. 1998-2275, subsec. 2(1), December 16, 1998, Canada 
Gazette, Part II, January 6, 1999, applicable to 1998 er seq. 
Para. 103(6)(a) amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada Ga- 
zette, Part II, November 30, 1994. 
Para. 103(6)(c) substituted by P.C. 1991-2540, s. 2, December 16, 1991, Canada Ga- 
zette, Part Il, January 15, 1992, applicable in respect of payments made after 1990. 
Subparas. 103(6)(c)(i) and 103(6)(d)(i) substituted and para. 103(6)(d.1) added by P.C. 
1987-2250, subsecs. 2(2)-(4), November 6, 1987, Canada Gazette, Part 1, November 
DO SOie 
Paras. 103(6)(a) and (e) substituted by P.C. 1983-1137, subsecs. 3(9) and 3(10), April 
14. 1983, Canada Gazette, Part Il, April 27, 1983, applicable with respect to amounts 
received in respect of any termination of an office or employment after November 12, 
1981, except that in its application to payments made after November 12, 1981 in re- 
spect of a termination of an office or employment that occurred on or before that date 
paragraph 103(6)(a) shall be read as follows: 
“(a) a payment described in subparagraphs 40(1)(a)(i) to (ili) or paragraph 
40(1)(b) or (c) of the Income Tax Application Rules, 1971,” 
and paragraph 103(6)(e) shall be read as follows: 
“(e) a termination payment paid in a single payment, or” 
Paras, 103(6)(c), (d) substituted by P.C. 1980-3209, s. 2, November 27, 1980, Canada 
Gazette, Part Il, December 10, 1980. 
Para. 103(6)(c) added, para. (d) (formerly (c)) substituted and para. (d) renumbered (f) 
(as amended by P.C. 1980-2226, s. 3, August 27, 1980, Canada Gazette, Part Il, Sep- 
tember 10, 1980) by P.C. 1980-1735, s. 2, June 26, 1980, Canada Gazette, Part Il, July 
9, 1980, effective June 30, 1978. 
Para. 103(6)(e) added by P.C. 1980-1366, s. 2, May 22, 1980, Canada Gazette, Part Il, 
June 11, 1980. 
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Para. ,103(6)(c) substituted by P.C. 1978-1038, April 6, 1978, Canada Gazette, Part Il, 
April 26, 1978. 


Subsec. 103(6) substituted by P.C. 1977-3520, December 15, 1977, Canada Gazette, 
Part I, January 11, 1978. 


(7) [Retirement compensation arrangement] — For the pur- 
poses of subsection 153(1) of the Act, the amount to be deducted or 
withheld by a person shall be 50 per cent 


(a) of the contribution made by the person under a retirement 
compensation arrangement, other than 


(i) a contribution made by the person as an employee, 


(ii) a contribution made to a plan or arrangement that is a 
prescribed plan or arrangement for the purposes of subsec- 
tion 207.6(6) of the Act, or 


(iii) a contribution made by way of a transfer from another 
retirement compensation arrangement under circumstances in 
which subsection 207.6(7) of the Act applies; or 


(b) of the payment by the person to a resident of Canada of an 
amount on account of the purchase price of an interest in a re- 
tirement compensation arrangement. 
History: Para. 103(7)(a) amended by P.C. 1999-2211, s. 1, December 16, 1999, Can- 
ada Gazette, Part II, January 5, 2000, applicable after 1991 except that in its applica- 
tion to contributions made before 1996, para. (a) shall be read without reference to 
subpara. 103(7)(a)(ii1). 
Para. 103(7)(a) amended by P.C. 1998-2270, s. 3, December 16, 1998, Canada Ga- 
zette, Part II, January 6, 1999, applicable to amounts transferred after 1995. 


Subsec. 103(7) added by P.C. 1989-379, s. 2, March 9, 1989, Canada Gazette, Part Il, 
March 29, 1989, applicable in respect of amounts paid after March 27, 1987. 


Forms: T4041: Retirement compensation arrangements guide. 


(8) [RESP payment] — Every employer making a payment de- 
scribed in paragraph (n) of the definition “remuneration” in subsec- 
tion 100(1) shall withhold — in addition to any other amount re- 
quired to be withheld under Part I of these Regulations — on 
account of the tax payable under Part X.5 of the Act, an amount 
equal to 


(a) where the amount is paid in the province of Quebec, 12 per 
cent of the payment, and 


(b) in any other case, 20 per cent of the payment. 


History: Subsec. 103(8) amended by P.C. 1999-2205, subsec. 1(17), December 16, 
1999, Canada Gazette, Part II, January 5, 2000, effective from June 17, 1999. 
Subsec. 103(8) added by P.C. 1998-2275, subsec. 2(2), December 16, 1998, Canada 
Gazette, Part II, January 6, 1999, applicable to 1998 et seq. 

Definitions [Reg. 103]: “amount” — ITA 248(1); “amount taxable” — ITA 117(2); 
“annuity” —ITA 248(1); “Canada” —ITA 255, Interpretation Act 35(1); “deferred 
profit sharing plan” —ITA 147(1), 248(1); “employee”, “employer” — Reg. 100(1); 
“establishment of the employer’ — Reg. 100(4); “income-averaging annuity con- 
tract” —ITA 248(1); “lump sum payment” — Reg. 103(6); “minimum amount” — 
ITA 146.3(1); “pay period” — Reg. 100(1); “person” — ITA 248(1); “province” — In- 
terpretation Act 35(1); “registered retirement income fund” — ITA 146.3(1), 248(1): 
“registered retirement savings plan’ —ITA 146(1), 248(1); “remuneration” — Reg: 
100(1); “resident of Canada” — ITA 250; “retirement compensation arrangement”, “re- 
tiring allowance’ —ITA 248(1); “taxation year’—ITA 249; “taxpayer? —ITA 
248(1); “total remuneration” — Reg. 100(1). 


104. Deductions not required — (1) [Repealed] 

History: Subsec. 104(1) repealed by P.C. 2001-1115, s. 4, June 14, 2001, Canada 
Gazette, Part II, July 4, 2001, applicable to 2001 er seq. 

Subsec. 104(1) substituted by P.C. 1994-372, s. 4, March 10, 1994, Canada Gazette, 
Part II, March 23, 1994, effective January 1, 1993. 

Subsec. 104(1) amended by P.C. 1992-2347, s. 3, November 19, 1992, Canada Ga- 
zette, Part Il, December 2, 1992, effective January 1, 1992. 


Subsec. 104(1) substituted by P.C. 1989-2105, s. 4, October 19, 1989, Canada Gazette, 
Part Il, November 8, 1989, effective July 1, 1988. 


(2) [Employee not in Canada] — No amount shall be deducted 
or withheld from a payment in accordance with section 102 or 103 
in respect of an employee who was neither employed nor resident in 
Canada at the time of payment except in respect of 


(a) remuneration described in subparagraph 115(2)(e)(i) of the 
Act that is paid to a non-resident person who has in the year, or 
had in any previous year, ceased to be resident in Canada; or 
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(b) remuneration reasonably attributable to the duties of any of- 
fice or employment performed or to be performed in Canada by 
the non-resident person. 
History: Para. 104(2)(b) amended by P.C. 1997-1471, s. 2, October 9, 1997, Canada 
Gazette, Part Il, October 29, 1997, applicable beginning on May 1, 1997. 


Subsec. 104(2) substituted by P.C. 1978-1585, May 11, 1978, Canada Gazette, Part Il, 
May 24, 1978, effective March 1, 1978. 


Interpretation Bulletins: IT-161R3: Non-residents — Exemption from tax deduc- 
tions at source on employment income (archived). 


(3) [Home Buyers’ Plan] —No amount shall be deducted or 
withheld from a payment made by a person during the lifetime of an 
annuitant referred to in paragraph (a) of the definition “annuitant” 
in subsection 146(1) of the Act out of or under a registered retire- 
ment savings plan of the annuitant where, at the time of the pay- 
ment, the annuitant has certified in prescribed form to the person 
that 


(a) a written agreement has been entered into to acquire a home 
by either 


(i) the annuitant, or 


(ii) a disabled person who is related to the annuitant and who 
is entitled to the credit for mental or physical impairment 
under subsection 118.3 (1) of the Act; 


(b) the annuitant intends that the home be used as a principal 
place of residence in Canada for the annuitant or the disabled 
person, as the case may be, within one year after its acquisition; 


(c) the home has not been previously owned by the annuitant, 
the annuitant’s spouse or common-law partner, the disabled per- 
son or the spouse or common-law partner of that person; 


(d) the annuitant was resident in Canada; 


(e) the total amount of the payment and all other such payments 
received by the annuitant in respect of the home at or before the 
time of payment does not exceed $20,000; 


(f) except where the annuitant certifies that he or she is a dis- 
abled person entitled to the credit for mental or physical impair- 
ment under subsection 118.3(1) of the Actor certifies that the 
payment is being withdrawn for the benefit of such a disabled 
person, the annuitant is a qualifying homebuyer at the time of 
the certification; and 


(g) where the annuitant has withdrawn an eligible amount, 
within the meaning assigned by subsection 146.01(1) of the Act, 
before the calendar year of the certification, the total of all eligi- 
ble amounts received by the annuitant before that calendar year 
does not exceed the total of all amounts previously designated 
under subsection 146.01(3) of the Act or included in computing 
the annuitant’s income under subsection 146.01(4) or (5) of the 
Act. 
Related Provisions: Reg. 104(3.01), (3.1), (4) — Interpretation. 
History: The word “spouse” replaced with “spouse or common-law partner” in para. 
104(3)(c), by P.C. 2001-957, para. 14(b), May 31, 2001, Canada Gazette, Part Il, June 
20, 2001, applicable to 2001 et seq., except that if a taxpayer and a person have jointly 
elected pursuant to s. 144 of the Modernization of Benefits and Obligations Act (S.C. 
2000, c. 12), in respect of the 1998, 1999 or 2000 taxation year, the amendment applies 
to the taxpayer and the person in respect of the applicable taxation year et seq. 
Subsec. 104(3) amended by P.C. 1998-2272, subsec. 1(1), December 16, 1998, Canada 
Gazette, Part II, January 6, 1999, applicable to payments made after 1998. 


Also see history at end of s. 104. 


(3.01) [“Qualifying homebuyer”] — For the purpose of subsec- 
tion (3), the annuitant is a qualifying homebuyer at a particular time 
unless 


(a) the annuitant had an owner-occupied home in the period be- 
ginning on January | of the fourth calendar year preceding the 
particular time, and ending on the thirty-first day before the par- 
ticular time; or 


(b) the annuitant’s spouse or common-law partner, in the period 
referred to in paragraph (a), had an owner-occupied home that 
was inhabited by the annuitant at any time during the annuitant’s 
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marriage to the spouse or the annuitant’s common-law partner- 
ship with the common-law partner. 
History: Para. 104(3.01)(b) amended by, P.C. 2001-957, s. 1, May 31, 2001, Canada 
Gazette, Part II, June 20, 2001, applicable to 2001 et seg., except that if a taxpayer and 
a person have jointly elected pursuant to s. 144 of the Modernization of Benefits and 
Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 taxation year, 
the amendment applies to the taxpayer and the person in respect of the applicable taxa- 
tion year ef seq. 
Subsec. 104(3.01) added by P.C. 1998-2272, subsec. 1(1), December 16, 1998, Canada 
Gazette, Part Il, January 6, 1999, applicable to payments made after 1998. 


(3.1) [“Owner-occupied home”] — For the purpose of subsec- 
tion (3.01), an individual shall be considered to have had an owner- 
occupied home at any time where the home was owned, whether 
jointly with another person or otherwise, by the individual at that 
time and inhabited by the individual as the individual’s principal 
place of residence at that time. 

History: Subsec. 104(3.1) amended by P.C. 1998-2272, subsec. 1(1), December 16, 


1998, Canada Gazette, Part Il, January 6, 1999, applicable to payments made after 
1998. 


Also see history at end of s. 104, 


(4) [“Home”] — For the purposes of subsections (3), (3.01) and 
(3.1), “home” means 


(a) a housing unit; 


(b) a share of the capital stock of a cooperative housing corpora- 
tion, where the holder of the share is entitled to possession of a 
housing unit; and 


(c) where the context so requires, the housing unit to which a 
share described in paragraph (b) relates. 
History [Reg. 104]: Subsec. 104(4) amended by P.C. 1998-2272, subsec. 1(2), 
December 16, 1998, Canada Gazette, Part Il, January 6, 1999, applicable to payments 
made after 1998. 
That portion of subsec. 104(3) before para. (a), and 104(4) before para. (a) substituted, 
paras. (3)(b.1) and (b.2), and subsec. (3.1) added, by P.C. 1994-438, March 17, 1994, 


Canada Gazette, Part I, April 5, 1994, applicable to payments made after March 1, 
1994. 


Subsec. 104(3) amended by P.C. 1993-271, February 11, 1993, Canada Gazette, Part 
II, February 24, 1993. 

Subsecs. 104(3), (4) added by P.C. 1992-480, March 19, 1992, Canada Gazette, Part ii. 
April 8, 1992, applicable in respect of payments made after February 25, 1992 and 
before March 2, 1993. 

Definitions [Reg. 104]: “amount” —ITA 248(1); “annuitant” —ITA 146.1(1); 
“Canada” — ITA 255, Interpretation Act 35(1); “common-law partner”, “common-law 
partnership” —ITA 248(1); “corporation” —ITA 248(1), Interpretation Act 35(1); 
“eligible amount” —ITA 146.01(1); “employed”, “employee”, “employer” — Reg. 
100(1); “employment” — ITA 248(1); “home” — Reg. 104(4); “individual” — ITA 
248(1); “non-resident”, “office” — ITA 248(1); “owner-occupied home” — Reg. 
104(3.1); “person”, “prescribed” —ITA 248(1); “qualifying homebuyer” — Reg. 
104(3.01); “registered retirement savings plan” —ITA 146(1), 248(1); “remunera- 
tion” — Reg. 100(1); “resident in Canada” — ITA 250; “share” — ITA 248(1); “writ- 
ten” — Interpretation Act 35(1)*writing”’. 


104.1 Lifelong Learning Plan —(1) No amount shall be de- 
ducted or withheld from a payment made by a person during the 
lifetime of an annuitant referred to in paragraph (a) of the definition 
“annuitant” in subsection 146(1) of the Act out of or under a regis- 
tered retirement savings plan of the annuitant where, at the time of 
the payment, the annuitant has certified in prescribed form to the 
person that 


(a) at the time of certification, the annuitant or the annuitant’s 
spouse or common-law partner 


(i) is a full-time student in a qualifying educational program, 


(il) is a part-time student in a qualifying educational program 
and is entitled to the credit for mental or physical impairment 
under subsection 118.3(1) of the Act, or 


(ili) has received notification in writing of his or her entitle- 
ment, either absolutely or conditionally, to enrol before 
March of the year that follows the year of certification as 


(A) a full-time student in a qualifying educational pro- 
gram, or 
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(B) a part-time student in a qualifying educational pro- 
gram where the annuitant or the annuitant’s spouse or 
common-law partner is entitled to the credit for mental or 
physical impairment under subsection 118.3(1) of the 
Act; 

(b) the annuitant is resident in Canada; 


(c) the total amount of the payment and all other such payments 
received by the annuitant for a year at or before that time does 
not exceed $10,000; and 


(d) the total payments received by the annuitant do not exceed 
$20,000 throughout the period in which the annuitant partici- 
pates in the Lifelong Learning Plan. 

Related Provisions: Reg. 104.1(2) — Interpretation. 

Forms: RC96: LLP — request to withdraw funds from an RRSP. 


(2) [“Qualifying educational program”] — For the purpose of 
subsection (1), a “qualifying educational program” means a qualify- 
ing educational program at a designated educational institution (as 
those expressions are defined in subsection 118.6(1) of the Act), 
except that a reference to a “qualifying educational program” shall 
be read 


(a) without reference to paragraphs (a) and (b) of that definition; 
and 


(b) as if the reference to“3 consecutive weeks” in that definition 

were a reference to “3 consecutive months”. 
History: The word “spouse” replaced with “spouse or common-law partner” in para. 
104.1(1)(a), by P.C. 2001-957, para. 14(c), May 31, 2001, Canada Gazette, Part Il, 
June 20, 2001, applicable to 2001 et seg., except that if a taxpayer and a person have 
jointly elected pursuant to s. 144 of the Modernization of Benefits and Obligations Act 
(S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 taxation year, the amendment 
applies to the taxpayer and the person in respect of the applicable taxation year et seq. 


S. 104.1 added by P.C. 1998-2256, s. 2, December 16, 1998, Canada Gazette, Part Il, 
January 6, 1999, applicable to payments made after 1998. 

Definitions [Reg. 104.1]: “amount” —ITA 248(1); “annuitant—ITA 146(1); 
“common-law partner” —ITA 248(1); “prescribed” — ITA 248(1); “qualifying educa- 
tional program” — Reg. 104.1(2); “registered retirement savings plan” — ITA 146(1), 
248(1); “resident in Canada” — ITA 250. 


105. Non-residents — (1) Every person paying to a non-resident 
person a fee, commission or other amount in respect of services ren- 
dered in Canada, of any nature whatever, shall deduct or withhold 
15 per cent of such payment. 


(2) Subsection (1) does not apply to a payment described in the def- 
inition “remuneration” in subsection 100(1). 


» Proposed Amendment — Reg. 108(2) - 
(2) Subsection (1) does not apply toa payment ] (mos 


(a) described in the definition * ‘remuneration” in subsection 
100(1); or : — 


(b) made to a sepistered non-resident insurer (within the: mean-. ; 


ing assigned by section 804) or to an authorized foreign bank. - 
Application: The February 13, 2003 draft regulations (foreign bank branches), s. 1, 


(pre-published in the Canada Gazette, Part I, February 15, 2003), will amend subsec. 


105(2) to read as above, applicable after June 27, 1999. 

Regulatory Impact Analysis Statement: Subsection 105(2) ode certain 
payments from the withholding requirement under Part I of the Act. This subsection 
is amended to exclude payments made to an authorized foreign bank and a registered 
non-resident insurer. 
Letter from Dept. of Finance, November 19, 2001: 

Dear [xxx]: 

I am writing in reply to your fax letter of October’ 17, 2001 to Josep ‘Lam of this 
Division, regarding the income taxation of foreign bank branches, particularly under 
Income Tax Regulation 105. That provision requires tax to be withheld from 
amounts paid to a non-resident in respect of services. 


In your letter, you explain that your client currently operates in Canada through a 
wholly owned subsidiary and renders services to its customers in Canada. Also, your 
client is in the process of establishing an “authorized foreign bank” (the “Branch”) 
within the meaning of subsection 248(1) of the Income Tax Act. You are concerned 
that after the establishment of the Branch the application of Regulation 105 would 
require substantial revision of the existing service agreements of your clients, which 
is a prohibitively expensive exercise. You further explain that effective January 1, 
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2002 your client will make periodic instalment payments with respect to its Part I tax 
liabilities and will maintain a significant presence in Canada, 


Therefore, you request confirmation (a) that Regulation 1051). ‘s not intended to 
apply to authorized foreign banks and (b) that our Department will introduce amend- 
ments to explicitly provide that no withholding is required. 


In response to your request, we would like to explain that Regulation 105 in its pre- 
sent form applies to. all payments for services paid to non-residents. However, we 
recognize that such a withholding requirement under Regulation 105 is excessive in 
thorized foreign banks. Therefore, it is our general intention to propose — 
10de) requirements. Although the details of any proposals remain to be 
determined, they should generally provide exemption to the resident payer from the 
withholding obligation. It is also our intention to recommend that the changes be 
effective after June 27, 1999 ac with the other aspects of the taxation rules of 
authorized foreign bank, oe - : 


While our views on this issue are subject to further refinement and I can offer no 
assurance that the Minister will accept our recommendations, we expect that mea- 
sures along the lines I have described e be maclee | in he next package of draft 
income tax technical amendments. 


I trust that the above will satis: 


Yours sincerely, 


Brian Ernewein, — 
Director, Tax Legislation Divisio 


Letter from Dept. of glee: verove 3 
Dear [xxx]: 


I am writing in reply to your letter of October 10, 2001 to Joseph Lam of this Divi- 
sion, regarding the income taxation of foreign bank branches, particularly under In- 
come Tax Regulation 105. That provision Fequires tax to be withheld from amounts 


paid to a non-resident i in respect of services. : 

In your letter, you express your concerns that the wunholding obli gation in Resnie. 
nequitable and results in financial hardship to your client. You explain 
ing paid are earned in the Canadian banking business of your client, in 


ive relief to address this type of situation and a comfort letter that our 
tends to recommend that this legislation be retroactive to. the business 
nent date of a foreign bank branch. 


In response to your representation, we recognize that the current withholding require- 
ment under Regulation 105 is probably excessive from a policy perspective. There-_ 
fore, it is our general intention to propose to moderate the requirements. Although 
the details of any proposals remain to be determined, they should generally provide 
exemption to the resident payer from the withholding obligation. It is also our inten- 
tion to recommend that the changes be effective after June 27, 1999, which coincides 
with the other aspects of the taxation rules of authorized foreign banks. 


While our views on this issue are subject t fi ‘ther refinement and I can offer no 
assurance that the Minister will accept o commendations, we expect that mea- 
sures along the lines I have deserit ed will be in luded in the next package of draft 
income tax technical amendments. 


I trust that the above will satisfy your requirements, 


Yours sincerely, 
Brian Ernewein, oF 
Director, Tax Legislation Division, Tax Policy Branch 
Letter from Dept. of Finance, July 13, 2001: See under [TA 212(13. oe 


Related Provisions [Reg. 105]: ITA 212(1)(a) — Withholding tax on fees for 
management services; Canada-U.S. Tax Treaty:Art. XIV — Independent personal ser- 
vices; Art. XVII — Limitation on withholding re U.S. residents. 

Information Circulars [Reg. 105]: 75-6R2: Required withholding from amounts 
paid to non-residents performing services in Canada. 


Transfer Pricing Memoranda [Reg. 105]: TPM-06: Bundled transactions; TPM- 
08: The Dudney decision: effects on fixed base or permanent establishment audits and 
Reg. 105 treaty-based waiver guidelines. 

Forms [Reg. 105]: R105: Regulation 105 waiver application; T2 SCH 97: Additional 
information on non-resident corporations in Canada; T4A-NR: Statement of fees (etc.) 
paid to non-residents for services rendered in Canada. 

Definitions [Reg. 105]: “amount”, “authorized foreign bank” — ITA 248(1); “Can- 
ada” —ITA 255, Interpretation Act 35(1); “commission” — Reg. 100(1)“remunera- 
tion”(a)(ii); “non-resident”, “person” —ITA 248(1); “registered non-resident in- 
surer” — Reg. 804; “remuneration” — Reg. 100(1). 


105.1 Fishermen’s election — (1) Notwithstanding section 100, 
in this section, 


“amount of remuneration” paid to a fisherman means 


(a) where a boat crewed by one or more fishermen engaged in 
making a catch is owned, together with the gear, by a person, 
other than a member of the crew, to whom the catch is to be 
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delivered for subsequent sale or other disposition, such portion 
of the proceeds from the disposition of the catch that is payable 
to the fisherman in accordance with an arrangement under which 
the proceeds of disposition of the catch are to be distributed (in 
this section referred to as a “share arrangement”); 


(b) where the boat or gear used in making a catch is owned or 
leased by a fisherman who alone or with another individual en- 
gaged under a contract of service makes the catch, such portion 
of the proceeds from the disposition of the catch that remains 
after deducting therefrom 


(i) the amount in respect of any portion of the catch not 
caught by the fisherman or the other individual, 


(ii) the amount payable to the other individual under the con- 
tract of service, and 


(ili) the amount of such proportionate share of the catch as is 
attributable to the expenses of the operation of the boat or its 
gear pursuant to their share arrangement; 


(c) where a crew includes the owner of the boat or gear (in this 
paragraph referred to as the “owner”) and any other fisherman 
engaged in making a catch, such portion of the proceeds from 

“the disposition of the catch that remains after deducting 
therefrom 


(i) in the case of an owner, 


(A) the amount in respect of that portion of the catch not 
caught by the crew or an owner, 


(B) the aggregate of all amounts each of which is an 
amount payable to a crew member (other than the owner) 
pursuant to their share arrangement or to an individual en- 
gaged under a contract of service, and 


(C) the amount of such proportionate share of the catch as 
is attributable to the expenses of the owner’s operation of 
the boat or its gear pursuant to their share arrangement, or 


(i) in the case of any other crew member, such proceeds 
from the disposition of the catch as is payable to him in ac- 
cordance with their share arrangement; or 


(d) in any other case, the proceeds of disposition of the catch 
payable to the fisherman; 


“catch” means a catch of shell fish, crustaceans, aquatic animals or 
marine plants caught or taken from any body of water; 


“crew” means one or more fishermen engaged in making a catch; 


“fisherman” means an individual engaged in making a catch other 
than under a contract of service. 


(2) Every person paying at any time in a taxation year an amount of 
remuneration to a fisherman who, pursuant to paragraph 153(1)(n) 
of the Act, has elected for the year in prescribed form in respect of 
all such amounts shall deduct or withhold 20% of each such amount 
paid to the fisherman while the election is in force. 


History: S. 105.1 added by P.C. 1983-2717, s. 6, September 1, 1983, Canada Gazette, 
Part II, September 14, 1983, effective from March 30, 1983. 


Definitions [Reg. 105.1]: “amount” — ITA 248(1); “amount of remuneration” — 


Reg. 105.1(1); “catch”, “crew” — Reg. 105.1(1)(d); “disposition” —ITA 248(1); 
“fisherman” — Reg, 105.1(1)(d); “individual” — ITA 248(1); “owner” — Reg. 
105.1(1)(c); “person”, “prescribed” — ITA 248(1); “remuneration” — Reg. 100(1); 
“share” —ITA 248(1); “share arrangement” — Reg. 105.1(1)(a): “taxation year” — 


ITA 249. 


106. Variations in deductions — (1) Where an employer makes 

a payment of remuneration to an employee in his taxation year 
(a) for a period for which no provision is made in Schedule I, or 
(b) for a pay period referred to in Schedule T in an amount that is 
greater than any amount provided for therein, 
(c), (d) [Repealed] 

the amount to be deducted or withheld by the employer from any 


such payment is that proportion of the payment that the tax that may 
reasonably be expected to be payable under the Act by the em- 
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ployee with respect to the aggregate of all remuneration that may 
reasonably be expected to be paid by the employer to the employee 
in respect of that taxation year is of such aggregate. 


(2), (3) [Revoked] 


History [Reg. 106]: Paras. 106(1)(c) and (d) repealed by P.C. 2001-1115, s. 5, June 
14, 2001, Canada Gazette, Part II, July 4, 2001, applicable to 2001 et seq. 


Para. 106(1)(d) substituted by P.C. 1989-2105, s. 5, October 19, 1989, Canada Gazette, 
Part Il, November 8, 1989, effective July 1, 1988. 


Para. 106(1)(d) substituted by P.C. 1985-1645, May 16, 1985, s. 3, Canada Gazette, 
Part II, May 29, 1985, effective January 1, 1985. 


Para. 106(1)(d) substituted, subsecs. 106(2) and (3) revoked by P.C. 1984-3684, s. 3, 
November 15, 1984, Canada Gazette, Part II, November 28, 1984, effective from Janu- 
ary 1, 1984. 


Para. 106(1)(d) substituted by P.C. 1983-2717, s. 7, September 1, 1983, Canada’ Ga- 
zette, Part Il, September 14, 1983, effective from January 1, 1983. 


Para. 106(1)(d) substituted by P.C. 1983-1137, s. 4, April 14, 1983, Canada Gazette, 
Part II, April 27, 1983, effective from January 1, 1982. 


S. 106 substituted by P.C. 1981-1557, s. 5, June 11, 1981, Canada Gazette, Part Il, 
June 24, 1981, effective commencing January 1, 1981. 


Definitions [Reg. 106]: “amount”, “employee”, “employer”, “estimated deductions”, 


“pay period”, “personal credits”, “remuneration” — Reg. 100(1); “taxation year” — 
ITA 249; “total remuneration” — Reg. 100(1). 


107. Employee’s returns — (1) [Due date for TD1] — The re- 
turn required to be filed by an employee under subsection 227(2) of 
the Act shall be filed by the employee with the employer when the 
employee commences employment with that employer and a new 
return shall be filed thereunder within 7 days of the date on which a 
change occurs that may reasonably be expected to result in a change 
in the employee’s personal credits for the year. 

Related Provisions: Reg. 104 — No deduction required where employee claims no 
tax payable. 

History: Subsec. 107(1) amended by P.C. 1989-2105, subsec. 6(1), October 19, 1989, 
Canada Gazette, Part Il, November 8, 1989, effective July 1, 1988. 


Forms: TD1: Personal tax credits return. 


(2) [Commission employees] — Notwithstanding subsection 
(1), where, in a year, an employee receives payments in respect of 
commissions or in respect of commissions and salary or wages, and 
the employee elects to file a prescribed form for the year in addition 
to the return referred to in that subsection, that form shall be filed 
with the employee’s continuing employer on or before January 31 
of that year and, where applicable, within one month after the em- 
ployee commences employment with a new employer or within one 
month after the date on which a change occurs that may reasonably 
be expected to result in a substantial change in the employee’s esti- 
mated total remuneration for the year or estimated deductions for 
the year. 


Related Provisions: Reg. 102(2) — Amount to be withheld. 


History: Subsec. 107(2) amended by P.C. 2001-1115, s. 6, June 14, 2001, Canada 
Gazette, Part II, July 4, 2001, applicable to 2001 et seq. 


Para. 107(2)(a) amended by P.C. 1989-2105, subsec. 6(2), October 19, 1989, Canada 
Gazette, Part Il, November 8, 1989, effective July 1, 1988. 


Subsec. 107(2) substituted by P.C. 1981-1557, s. 6, June 11, 1981, Canada Gazette, 
Part Il, June 24, 1981, effective January 1, 1981. 


Forms: TD1X: Statement of commission income and expenses for payroll tax 
deductions. 


(3) Where, in a taxation year, an employee has elected to file the 
prescribed form referred to in subsection (2) and has filed such 
form with his employer, the employee may at any time thereafter in 
the year revoke that election and such revocation is effective from 
the date that he notifies his employer in writing of his intention. 
History: S. 107 substituted by P.C. 1980-3375, s. 5, December 11, 1980, Canada Ga- 
zette, Part II, December 24, 1980, in force January 1, 1981. 

Definitions [Reg. 107]: “commissions” — Reg. 100(1)“remuneration’’(a)(ii); “‘em- 
ployee”, “employer” — Reg. 100(1): “employment” — ITA 248(1); ‘estimated deduc- 
tions” — Reg, 100(1): “month” — Interpretation Act 35(1); “personal credits” — Reg. 
L00(1); “prescribed”, “salary or wages” — ITA 248(1); “taxation year” —ITA 249; 
“total remuneration” — Reg. 100(1); “writing” — Interpretation Act 35(1). 
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Part I — Tax Deductions 


108. Remittances to Receiver General — (1) [Deadline] — 
Subject to subsections (1.1), (1.11) and (1.12), amounts deducted or 
withheld in a month under subsection 153(1) of the Act shall be 
remitted to the Receiver General on or before the 15th day of the 
following month. 


Forms: RC4163: Employers’ guide — remitting payroll deductions; T4001: Employ- 
ers’ guide — payroll deductions and remittances [guide]. See also under ITA 153(1). 


(1.1) [Large employers] — Subject to subsection (1.11), where 
the average monthly withholding amount of an employer for the 
second calendar year preceding a particular calendar year is 


(a) equal to or greater than $15,000 and less than $50,000, all 
amounts deducted or withheld from payments described in the 
definition “remuneration” in subsection 100(1) that are made in 
a month in the particular calendar year by the employer shall be 
remitted to the Receiver General 


(i) in respect of payments made before the 16th day of the 
month, on or before the 25th day of the month, and 


(ii) in respect of payments made after the 15th day of the 
month, on or before the 10th day of the following month; or 


(b) equal to or greater than $50,000, all amounts deducted or 
withheld from payments described in the definition “remunera- 
tion” in subsection 100(1) that are made in a month in the partic- 
ular calendar year by the employer shall be remitted to the Re- 
ceiver General on or before the third day, not including a 
Saturday or holiday, after the end of the following periods in 
which the payments were made, 


(i) the period beginning on the first day and ending on the 7th 
day of the month, 


(ii) the period beginning on the 8th day and ending on the 
14th day of the month, 


(iii) the period beginning on the 15th day and ending on the 
21st day of the month, and 


(iv) the period beginning on the 22nd day and ending on the 
last day of the month. 


Related Provisions: ITA 153(1) closing words — Large employers must make 
remittances through financial institution. 


(1.11) [Option to use preceding year as base] — Where an 
employer referred to in paragraph (1.1)(a) or (b) would otherwise 
be required to remit in accordance with that paragraph the amounts 
withheld or deducted under subsection 153(1) of the Act in respect 
of a particular calendar year, the employer may elect to remit those 
amounts 


(a) in accordance with subsection (1), if the average monthly 
withholding amount of the employer for the calendar year pre- 
ceding the particular calendar year is less than $15,000 and the 
employer has advised the Minister that the employer has so 
elected; or 
(b) if the average monthly withholding amount of the employer 
for the calendar year preceding the particular calendar year is 
equal to or greater than $15,000 and less than $50,000 and the 
employer has advised the Minister that the employer has so 
elected, 
(i) in respect of payments made before the 16th day of a 
month in the particular calendar year, on or before the 25th 
day of the month, and 
(ii) in respect of payments made after the 15th day of a 
month in [the] particular calendar year, on or before the 10th 
day of the following month. 


(1.12) [Quarterly remittance] — If at any time 
(a) the average monthly withholding amount in respect of an 
employer for either the first or the second calendar year before 
the particular calendar year that includes that time is less than 
$1,000, 
(b) throughout the 12-month period before that time, the em- 
ployer has remitted, on or before the day on or before which the 


Reg. 
S. 108(1.2) 


amounts were required to be remitted, all amounts each of which 
was required to be 


(i) deducted or withheld under subsection 15%5(1) of the Act, 
or 


(11) remitted under Part IX of the Excise Tax Act, and 


(c) throughout the 12-month period before that time, the em- 
ployer has filed all returns each of which was required to be 
filed under this Act or Part IX of the Excise Tax Act on or before 
the day on or before which those returns were required to be 
filed under those Acts, 


all amounts deducted or withheld from payments described in the 
definition “remuneration” in subsection 100(1) that are made by the 
employer in a month that ends after that time and that is in the par- 
ticular calendar year may be remitted to the Receiver General 


(d) in respect of such payments made in January, February and 
March of the particular calendar year, on or before the 15th day 
of April of the particular year, 


(e) in respect of such payments made in April, May and June of 
the particular calendar year, on or before the 15th day of July of 
the particular year, 


(f) in respect of such payments made in July, August and Sep- 
tember of the particular calendar year, on or before the 15th day 
of October of the particular year, and 


(g) in respect of such payments made in October, November and 

December of the particular calendar year, on or before the 15th 

day of January of the year following the particular year. 
History: Subsec. 108(1) amended and (1.12) added by P.C. 1997-1473, October 9, 


1997, s. 3, Canada Gazette, Part Il, October 29, 1997, applicable to amounts and con- 
tributions required to be remitted to the Receiver General after October 1997. 


Subsecs. 108(1) and (1.1) amended, and (1.11) added, by P.C. 1993-321, February 23, 
1993, Canada Gazette, Part II, March 10, 1993, applicable in respect of amounts de- 
ducted or withheld from payments made after March 10, 1993. 


Subsec. 108(1.1) substituted by P.C. 1989-2390, December 7, 1989, Canada Gazette, 
Part II, December 20, 1989, applicable in respect of amounts deducted or withheld 
from payments made after 1989. 


Subsec. 108(1.1) added by P.C. 1987-2476, December 10, 1987, Canada Gazette, Part 
II, December 23, 1987, applicable in respect of amounts deducted or withheld from 
payments made after 1987. 


Forms: RC4163: Employers’ guide — remitting payroll deductions. See also under 
ITA 153(1). 


(1.2) [Average monthly withholding amount”] — For the 
purposes of this section, average monthly withholding amount, in 
respect of an employer for a particular calendar year, is the quotient 
obtained when 


(a) the aggregate of all amounts each of which is an amount re- 
quired to be remitted with respect to the particular year under 


(i) subsection 153(1) of the Act and a similar provision of a 
law of a province which imposes a tax upon the income of 
individuals, where the province has entered into an agree- 
ment with the Minister of Finance for the collection of taxes 
payable to the province, in respect of payments described in 
the definition “remuneration” in subsection 100(1), 


(ii) subsection 21(1) of the Canada Pension Plan, or 


(iii) subsection 82(1) of the Employment Insurance Act or 
subsection 53(1) of the Unemployment Insurance Act, 


by the employer or, where the employer is a corporation, by 
each corporation associated with the corporation in a taxation 
year of the employer ending in the second calendar year follow- 
ing the particular year 
is divided by 
(b) the number of months in the particular year, not exceeding 
twelve, for which such amounts were required to be remitted by 
the employer and, where the employer is a corporation, by each 
corporation associated with it in a taxation year of the employer 
ending in the second calendar year following the particular year. 
Related Provisions: Reg. 108(1.3) — Where business transferred. 
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Reg. 
S. 108(1.2) 


History: Subpara. 108(1.2)(a)(iii) amended by P.C. 1998-2270, s. 4, December 16, 
1998, Canada Gazette, Part li, January 6, 1999, applicable to 1998 et seq. 


Subparas 108(1.2)(a)(ii), (iii) amended by P.C. 1991-1643, s. 3, September 5, 1991, 
Canada Gazette, Part Il, September 25, 1991, effective as of December 13, 1988. 


Subsec. 108(1.2) added by P.C. 1987-2476, December 10, 1987, Canada Gazette, Part 
Il, December 23, 1987, applicable in respect of amounts deducted or withheld from 
payments made after 1987. 


(1.3) [Where business transferred] — For the purposes of sub- 
section (1.2), where a particular employer that is a corporation has 
acquired in a taxation year of the corporation ending in a particular 
calendar year all or substantially all of the property of another em- 
ployer used by the other employer in a business 


(a) in a transaction in respect of which an election was made 
under subsection 85(1) or (2) of the Act, 


(b) by virtue of an amalgamation within the meaning assigned to 
that term by section 87 of the Act, or 


(c) as the result of a winding-up in respect of which subsection 
88(1) of the Act is applicable, 


the other employer shall be deemed to be a corporation associated 
with the particular employer in the taxation year and each taxation 
year ending at any time in the next two following calendar years. 


History: Subsec. 108(1.3) added by P.C. 1987-2476, December 10. 1987, Canada Ga- 
zette, Part Il, December 23, 1987, applicable in respect of amounts deducted or with- 
held from payments made after 1987. 


(2) [Ceasing to carry on business] — Where an employer has 
ceased to carry on business, any amount deducted or withheld under 
subsection 153(1) of the Act that has not been remitted to the Re- 
ceiver General shall be paid within 7 days of the day when the em- 
ployer ceased to carry on business. 


(3) [Return] — Remittances made to the Receiver General under 
subsection 153(1) of the Act shall be accompanied by a return in 
prescribed form. 


(4) [Unclaimed dividends, interest on proceeds] — 
Amounts deducted or withheld under subsection 153(4) of the Act 
shall be remitted to the Receiver General within 60 days afier the 
end of the taxation year subsequent to the 12-month period referred 
to in that subsection. 


Definitions [Reg. 108]: “amount” —ITA 248(1): “associated” —ITA 256, Reg. 
108(1.3); “average monthly withholding amount” — Reg. 108(1.2); “business” — ITA 
248(1); “Canada” — ITA 255, Interpretation Act 35(1); “corporation” — ITA 248(1), 
Interpretation Act 35(1); “employer” — Reg. 100(1); “holiday” — Interpretation Act 
35(1); “individual”, “Minister” — ITA 248(1); “month” — Interpretation Act 35(1): 
“prescribed”, “property” —ITA 248(1): “province” — Interpretation Act 35(1); “re- 
muneration” — Reg. 100(1); “taxation year’ — ITA 249, 


109. Elections to increase deductions — (1) Any election 
under subsection 153(1.2) of the Act shall be made by filing with 
the person making the payment or class of payments referred to 
therein (in this section referred to as the “payer’) the form pre- 
scribed by the Minister for that purpose. 


(2) [Variation] — A taxpayer who has made ap election in the 
manner prescribed by subsection (1) may require that the amount 
deducted or withheld pursuant to that election be varied by filing 
with the payer the form prescribed by the Minister for that purpose. 


(3) [Time allowed to comply] — An election made in the man- 
ner prescribed by subsection (1) or a variation made pursuant to 
subsection (2) need not be taken into account by the payer in re- 
spect of the first payment to be made to the taxpayer after the elec- 
tion or variation, as the case may be, unless the election or varia- 
tion, as the case may be, is made within such time, in advance of 
the payment, as may reasonably be required by the payer. 


Definitions [Reg. 109]: “amount”, “Minister” — ITA 248(1); “payer” — Reg. 
109(1); “person”, “prescribed”, “taxpayer” —ITA 248(1). 


Income Tax Regulations 


110. Prescribed persons —(1) [Large employers] — The 
following are prescribed persons for the purposes of subsection 
153(1) of the Act: 


(a) an employer who is required, under subsection 153(1) of the 
Act and in accordance with paragraph 108(1.1)(b), to remit 
amounts deducted or withheld; and » 


(b) a person or partnership who, acting on behalf of one or more 
employers, remits the following amounts in a particular calendar 
year and whose average monthly remittance, in respect of those 
amounts, for the second calendar year preceding the particular 
calendar year, is equal to or greater than $50,000, 


(i) amounts required to be remitted under subsection 153(1) 
of the Act and a similar provision of a law of a province that 
imposes a tax on the income of individuals, where the prov- 
ince has entered into an agreement with the Minister of Fi- 
nance for the collection of taxes payable to the province, in 
respect of payments described in the definition “remunera- 
tion” in subsection 100(1), 


(ii) amounts required to be remitted under subsection CG) 
of the Canada Pension Plan, and 


(iii) amounts required to be remitted under subsection 82(1) 
of the Employment Insurance Act or subsection 53(1) of the 
Unemployment Insurance Act. 


(2) [Average monthly remittance] — For the purposes of para- 
graph (1)(b), the average monthly remittance made by a person or 
partnership on behalf of all the employers for whom that person or 
partnership is acting, for the second calendar year preceding the 
particular calendar year, is the quotient obtained when the agere- 
gate, for that preceding year, of all amounts referred to in subpara- 
graphs (1)(b)(i) to (iti) remitted by the person or partnership on be- 
half of those employers is divided by the number of months, in that 
preceding year, for which the person or partnership remitted those 
amounts. 


History: Subpara. 110(1)(b)(iii) amended by P.C. 1998-2270, s. 5, December 16, 
1998, Canada Gazette, Part II, January 6, 1999, applicable to 1998 et seg. 

S. 110 added by P.C. 1993-1947, December 2. 1993, Canada Gazette, Part Il, Decem- 
ber 15, 1993, 

Definitions [Reg. 110]: “amount” — ITA 248(1); “average monthly remittance” — 
Reg. 110(2); “Canada” —ITA’ 255, Interpretation Act 35(1); “employer” — Reg. 
100(1); “individual” — ITA 248(1); “Minister” — ITA 248(1); “month” — Interpreta- 
tion Act 35(1); “person”, “prescribed” — ITA 248(1): “province” — Interpretation Act 
35(1); “remuneration” — Reg, 100(1). 


PART Il — INFORMATION RETURNS 


History: Part IT was consolidated by the Consolidated Regulations of Canada, chapter 
945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada 
Gazette, Part II, August 8, 1979, 


Information Circulars: 82-2R2: Social insurance number legislation that relates to 
the preparation of information slips. 


200. Remuneration and benefits [T4 or T4A] — (1) Every 
person who makes a payment described in subsection 153(1) of the 
Act (other than an annuity payment in respect of an interest in an 
annuity contract to which subsection 201(5) applies) shall make an 
information return in prescribed form in respect of the payment un- 
less an information return in respect of the payment has been made 
under sections 202, 214, 237 or 238. 


Related Provisions: Reg. 205 — Date return due: Reg. 205.1 — Electronic filing 
required if more than 500 returns: Reg. 209 — Two copies to be sent (or one emailed) 
to taxpayer, 

History: Subsec. 200(1) amended to add reference to Reg. 237 and 238 by P.C. 2002- 


2169, s. 1, December 12, 2002, Canada Gazette, Part II, January 1, 2003, effective 
January 1, 2003. 


Subsec. 200(1) substituted by P.C. 1983-3586, s. 1, November 17, 1983, Canada Ga- 
zette, Part Il, November 24, 1983. 


aS Technical News: 11 (reporting of amounts paid out of an employee benefit 
plan). 


Forms: See at end of Reg. 200. 
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Part Il — Information Returns 


(2) [Various payments — T4A] — Every person who makes a 
payment as or on account of, or who confers a benefit or allocates 
an amount that is, 


(a) a scholarship, fellowship or bursary, or a prize for achieve- 
ment in a field of endeavour ordinarily carried on by the recipi- 
ent thereof (other than a prize prescribed by section 7700), 


(b) a grant to enable the recipient thereof to carry on research or 
any similar work, 


(c) an amount that is required by paragraph 56(1)(r) of the Act to 
be included in computing a taxpayer’s income, 


(d) a benefit under regulations made under an Appropriation Act 
providing for a scheme of transitional assistance benefits to per- 
sons employed in the production of products to which the Can- 
ada-United States Agreement on Automotive Products, signed 
on January 16, 1965, applies, 


(e) a benefit described in section 5502, 


(f) an amount payable to a taxpayer on a periodic basis in re- 
spect of the loss of all or any part of his income from an office 
or employment, pursuant to 


(i) a sickness or accident insurance plan, 
(ai) a disability insurance plan, or 
(i11) an income maintenance insurance plan, 
to or under which his employer has made a contribution, 


(g) an amount or benefit the value of which is required by para- 
graph 6(1)(a), (e) or (h) or subsection 6(9) of the Act to be in- 
cluded in computing a taxpayer’s income from an office or em- 
ployment, other than a payment referred to in subsection (1), 


(h) a benefit the amount of which is required by virtue of sub- 
section 15(5) of the Act to be included in computing a share- 
holder’s income, 


(i) a benefit deemed by subsection 15(9) of the Act to be a bene- 
fit conferred on a shareholder by a corporation, or 


(j) a payment out of a registered education savings plan, other 
than a refund of payments, 


shall make an information return in prescribed form in respect of 
such payment or benefit except where subsection (3) or (4) applies 
with respect to the payment or benefit. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 
required if more than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) 
to taxpayer. 

History: Para. 200(2)(j) added by P.C, 1998-2275, s. 3, December 16, 1998, Canada 
Gazette, Part II, January 6, 1999, applicable to 1998 et seq. 

Para. 200(2)(c) amended by P.C. 1998-2270, s. 6, December 16, 1998, Canada Ga- 
zette, Part Il, January 6, 1999, applicable to 1998 er seq. 

Para. 200(2)(e) amended by P.C. 1995-1023, s. 2, June 23, 1995, Canada Gazette, Part 
II, July 12, 1995, applicable to benefits paid after October 1991. 

Para. 200(2)(a) amended by P.C. 1989-1923, s. 1, September 28, 1989, Canada Ga- 
zette, Part Il, October 11, 1989, applicable to 1983 et seq. 

Paras. 200(2)(c), (e). (g) and (h) and all that portion of subsec. 200(2) following para. 
(i) substituted by P.C. 1983-3585, subsecs. 1(1) to (4), November 17, 1983, Canada 
Gazette, Part II, November 24, 1983. 

All that portion of subsec. 200(2) preceding para. (a) and para. 200(2)(g) substituted by 
P.C. 1981-3209, s. 1, November 12, 1981, Canada Gazette, Part Il, November 25, 
1981, effective with respect to amounts allocated in respect of 1980 ef seg. 

All those portions of subsec. 200(2) preceding para. (a) and following para. (i) substi- 
tuted, and para. (i) added by P.C. 1979-3327, s. 1, December 6, 1979, Canada Gazette, 
Part II, December 26, 1979, effective in respect of 1979 et seq. 

Para. 200(2)(g) substituted by P.C. 1978-3629, s. 1, November 30, 1978, Canada Ga- 
zette, Part II, December 13, 1978, applicable to 1979 er seq. 

Interpretation Bulletins: [T-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-421R2: Benefits to individuals, corporations 
and shareholders from loans or debt. 

1.T. Technical News: 11 (reporting of amounts paid out of an employee benefit 
plan). 

Forms: See at end of Reg. 200. 


(3) [Automobile benefits — T4] — Where a benefit is included 
in computing a taxpayer’s income from an office or employment 


Reg. 
S. 201(1)(a) 


pursuant to paragraph 6(1)(a) or (e) of the Act in respect of an auto- 
mobile made available to the taxpayer or to a person related to the 
taxpayer by a person related to the taxpayer’s employer, the em- 
ployer shall make an information return in prescribed form in re- 
spect of the benefit. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 
required if more than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) 
to taxpayer. 


History: Subsec. 200(3) added by P.C. 1983-3585, subsec. 1(5), November 17, 1983, 
Canada Gazette, Part Il, November 24, 1983. 


(4) [Automobile benefits — shareholder] — Where a benefit 
is included in computing the income of a shareholder of a corpora- 
tion by virtue of subsection 15(5) of the Act in respect of an auto- 
mobile made available to the shareholder or to a person related to 
the shareholder by a person related to the corporation, the corpora- 
tion shall make an information return in prescribed form in respect 
of the benefit. 


Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 
required if more than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) 
to. taxpayer. 


History: Subsec. 200(4) added by P.C. 1983-3585, subsec. 1(5), November 17, 1983, 
Canada Gazette, Part Il, November 24, 1983. 


(5) [Employee stock option deferral] — Where a particular 
qualifying person (within the meaning assigned by subsection 7(7) 
of the Act) has agreed to sell or issue a security (within the meaning 
assigned by that subsection) of the particular qualifying person (or 
of a qualifying person with which it does not deal at arm’s length) 
to a taxpayer who is an employee of the particular qualifying person 
(or of a qualifying person with which it does not deal at arm’s 
length) and the taxpayer has acquired the security under the agree- 
ment in circumstances to which subsection 7(8) of the Act applied, 
each of the particular qualifying person, the qualifying person of 
which the security is acquired and the qualifying person which 1s 
the taxpayer’s employer shall, for the particular taxation year in 
which the security is acquired, make an information return in the 
prescribed form in respect of the benefit from employment that the 
taxpayer would be deemed to have received in the particular taxa- 
tion year in respect of the acquisition of the security if the Act were 
read without reference to subsection 7(8) and, for this purpose, an 
information return made by one of the qualifying persons in respect 
of the taxpayer’s acquisition of the security is deemed to have been 
made by each of the qualifying persons. 

History: Subsec. 200(5) added by P.C. 2003-1497, s. 1, October 2, 2003, Canada Ga- 
zette, Part Il, October 22, 2003, applicable to 2000 et seg. 

Definitions [Reg. 200]: “amount”, “annuity” — ITA 248(1); “arm’s length” — ITA 
251(1); ‘automobile’ — ITA 248(1); “corporation” — ITA 248(1), Interpretation Act 
35(1); “employed” — ITA 248(1); “employee”, “employer”, “employment”, “office”, 
“person”, “personal or living expenses”, “prescribed” — ITA 248(1); “qualifying per- 
son” —ITA 7(7); “refund of payments” — ITA 146.1(1); “registered education sav- 
ings plan” —ITA 146.1(1), 248(1); “related” —ITA 251(2)-(6); “shareholder” — 
ITA 248(1); “taxation year” — ITA 249; “taxpayer” — ITA 248(1). 

Forms [Reg. 200]: RC4120: Employer's guide: Filing the T4 slip and summary 
form; RC4157: Deducting income tax on pension and other income, and filing the T4A 
slip and summary form [guide]; T2 SCH 97: Additional information on non-resident 
corporations in Canada; T4: Statement of remuneration paid; T4 Segment, T4 Summ: 
Summary of remuneration paid; T4A: Statement of pension, retirement, annuity and 
other income; T4A Segment; T4A Summ: Summary of pension, retirement, annuity 
and other income; T4A-NR: Statement of fees (etc.) paid to non-residents for services 
rendered in Canada; T4A-RCA: Statement of amounts paid from-an RCA: T4A-RCA 
Summ: Return of distributions from an RCA; T4F; Statement of fishing income; T737- 
RCA: Statement of contributions paid to a custodian of an RCA; T737-RCA Summ: 
Return of contributions paid to a custodian of an RCA: T4001: Employers’ guide — 
payroll deductions and remittances [guide]. 


201. Investment income [T5 or T4A] — (1) Every person who 
makes a payment to a resident of Canada as or on account of 


(a) a dividend or an amount deemed by the Act to be a dividend 
(other than a dividend deemed to have been paid to a person 
under any of subsections 84(1) to (4) of the Act where, pursuant 
to subsection 84(8) of the Act, those subsections do not apply to 
deem the dividend to have been received by the person), 
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Reg. 
S. 201(1)(b) 


(b) interest (other than the portion of the interest to which any of 
subsections (4) to (4.2) applies) 
(i) on a fully registered bond or debenture, 
(11) in respect of 
(A) money on loan to, 
(B) money on deposit with, or 
(C) property of any kind deposited or placed with, 
a corporation, association, organization or institution, 


(iii) in respect of an account with an investment dealer or 
broker, 


(iv) paid by an insurer in connection with an insurance policy 
or an annuity contract, or 


(v) on an amount owing in respect of compensation for pro- 
perty expropriated, 
(c) a royalty payment in respect of the use of a work or inven- 
tion or a right to take natural resources, 


(d) a payment referred to in subsection 16(1) of the Act that can 
reasonably be regarded as being in part a payment of interest or 

. other payment of an income nature and in part a payment of a 
capital nature, where the payment is made by a corporation, as- 
sociation, organization or institution, 


(e) an amount paid from a person’s NISA Fund No. 2, or 


(f) an amount that is required by subsection 148.1(3) of the Act 
to be added in computing a person’s income for a taxation year 


shall make an information return in prescribed form in respect of 
the portion of such payment for which an information return has not 
previously been made under this section. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 
required if more than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) 
to taxpayer. 

History: The opening words of para. 201(1)(b) amended by P.C. 1996-1419, subsec. 
1(1), September 11, 1996, Canada Gazette, Part I, October 2, 1996, applicable to debt 
obligations issued after October 16, 1991. 

Para. 201(1)(f) added by P.C. 1996-765, s. 1, May 28, 1996, Canada Gazette, Part Il, 
June 12, 1996, applicable to payments made after 1995, 

Para. 201(1)(e) added by P.C. 1993-1939, s. 1, December 2, 1993, Canada Gazette, 
Part Il, December 15, 1993, applicable after 1993 in respect of amounts paid after 
1992. 
All that portion of para. 201(1)(b) preceding subparagraph (i) and all that portion of 
subsec. 201(1) following para. (d) substituted by P.C. 1983-3586, subsecs. 2(1) and (2), 
November 17, 1983, Canada Gazette, Part Il, November 24, 1983. 

Para. 201(1)(a) substituted by P.C. 1983-3585, s. 2, November 17. 1983, Canada Ga- 
zette, Part Il, November 24, 1983. 

Subpara. 201(1)(b)(v) added by P.C. 1979-3327, s. 2, December 6, 1979, Canada Ga- 
zette, Part Il, December 26, 1979, effective in respect of 1980 et Seq. 


Interpretation Bulletins: IT-531: Eligible funeral arrangements, 


Forms: RC4157: Deducting income tax on pension and other income, and filing the 
T4A slip and summary form [guide]; Tl Sched. 4: Statement of investment income; T3 
Sched. 8: Investment income, carrying charges, and gross-up amount of dividends re- 
tained by the trust; T4A: Statement of pension, retirement, annuity and other income; 
T4A Segment; T4A Summ: Summary of pension, retirement, annuity and other in- 
come; TS: Statement of investment income; TS Summ: Return of investment income; 
T619: Magnetic media transmittal; T4015: TS guide — return of investment income; 
T4031: Computer specifications for data filed on Magnetic Media (T5, T5008, T4RSP, 
T4RIF, NR4, and T3) [guide]; T4126: How to file the TS return of investment income 
[guide]. 


(2) [Nominees and agents] — Every person who receives as 
nominee or agent for a person resident in Canada a payment to 
which subsection (1) applies shall make an information return in 
prescribed form in respect of such payment. 
Proposed Amendment — Reg. 201(2)— Social _ 
o - Insurance Number disclosure — 
Letter from Dept. of Finance, March 17, 1999: See under ITA 241(4)., 


Related Provisions: Reg. 205 — Date return due: Reg. 205.1 — Electronic filing 
required if more than 500 returns: Reg. 209 — Two copies to be sent (or one emailed) 
to taxpayer. 


History: Subsec. 201(2) substituted by P.C. 1983-3586, subsec. 2(3), Canada Gazette, 
Part Il, November 24, 1983. 


Income Tax Regulations 


I.T. Technical News: 11 (U.S. spin-offs (divestitures) — dividends in kind). 


Forms: T5: Statement of investment income; T5 Summ: Return of investment income. 


(3) [Bearer coupons, etc.]— Where a person negotiates a 
bearer coupon, warrant or cheque representing interest or dividends 
referred to in subsection 234(1) of the Act for another person resi- 
dent in Canada and the name of the beneficial owner of the interest 
or dividends is not disclosed on an ownership certificate completed 
pursuant to that subsection, the person negotiating the coupon, war- 
rant or cheque, as the case may be, shall make an information return 
in prescribed form in respect of the payment received. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 
required if more than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) 
to taxpayer. 


(4) [Annual interest accrual] — A person or partnership that is 
indebted in a calendar year under a debt obligation in respect of 
which subsection 12(4) of the Act and paragraph (1)(b) apply with 
respect to a taxpayer shall make an information return in prescribed 
form in respect of the amount that would, if the year were a taxation 
year of the taxpayer, be included as interest in respect of the debt 
obligation in computing the taxpayer’s income for the year. 
Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 
required if more than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) 
to taxpayer. 

History: Subsec. 201(4) amended by P.C. 1996-1419, subsec. 1(2), September ili 
1996, Canada Gazette, Part II, October 2, 1996, applicable to debt obligations issued 
after October 16, 1991. 


Subsec. 201(4) substituted by P.C. 1991-172, s. 1, January 31, 1991, Canada Gazette, 
Part II, February 13, 1991, applicable with respect to investment contracts acquired or 
materially altered after 1989. 

Subsec. 201(4) substituted by P.C. 1986-842, s. 1, April 10, 1986, Canada Gazette, 
Part II, April 30, 1986, applicable to 1985 et seq. 


Subsec. 201(4) added by P.C. 1983-3586, subsec. 2(4), November 17, 1983, Canada 
Gazette, Part Il, November 24, 1983. 


(4.1) [Indexed debt obligation] — A person or partnership that 
is indebted in a calendar year under an indexed debt obligation in 
respect of which paragraph (1)(b) applies shall, for each taxpayer 
who holds an interest in the debt obligation at any time in the year, 
make an information return in prescribed form in respect of the 
amount that would, if the year were a taxation year of the taxpayer, 
be included as interest in respect of the debt obligation in comput- 
ing the taxpayer’s income for the year. 

Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 re- 
turns; Reg. 209 — Two copies to be sent (or one emailed) to taxpayer. 

History: Subsec. 201(4.1) added by P.C. 1996-1419, subsec. 1(2), September 11, 


1996, Canada Gazette, Part Il, October 2, 1996, applicable to debt obligations issued 
after October 16, 1991. 


(4.2) [Nominee or agent — debt obligation] — Where, at any 
time in a calendar year, a person or partnership holds, as nominee or 
agent for a taxpayer resident-in Canada, an interest in a debt obliga- 
tion referred to in paragraph (1)(b) that is 


(a) an obligation in respect of which subsection 12(4) of the Act 
applies with respect to the taxpayer, or 


(b) an indexed debt obligation, 


that person or partnership shall make an information return in pre- 
scribed form in respect of the amount that would, if the year were a 
taxation year of the taxpayer, be included as interest in respect of 
the debt obligation in computing the taxpayer’s income for the year. 


Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 re- 
turns; Reg. 209 — Two copies to be sent (or one emailed) to taxpayer. 


History: Subsec. 201(4.2) added by P.C. 1996-1419, subsec. 1(2), September 11, 
1996, Canada Gazette, Part II. October 2, 1996, applicable to debt obligations issued 
after October 16, 1991. 


(5) [Insurers] — Every insurer (within the meaning assigned by 
paragraph 148(10)(a) of the Act) who is a party to a life insurance 
policy (within the meaning assigned by paragraph 138(12)(f) 
[138(12)“life insurance policy”) of the Act) in respect of which an 
amount 1s to be included in computing a taxpayer’s income pursu- 
ant to subsection 12.2(1), (3) or (5) or paragraph 56(1)(d.1) of the 
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Act shall make an information return in prescribed form in respect 
of that amount. 
Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 


required if more than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) 
to taxpayer. 


History: Subsec. 201(5) substituted by P.C. 1991-172, s. 1, January 31, 1991, Canada 
Gazette, Part Il, February 13, 1991, applicable with respect to life insurance policies 
acquired or materially altered after 1989. 


Subsec. 201(5) added by P.C. 1983-3586, subsec. 2(4), November 17, 1983, Canada 
Gazette, Part Il, November 24, 1983. 


(6) [Debt obligation in bearer form]— Every person who 
makes a payment to, or acts as a nominee or agent for, an individual 
resident in Canada in respect of the disposition or redemption of a 
debt obligation in bearer form shall make an information return in 
prescribed form in respect of the transaction indicating the proceeds 
of disposition or the redemption amount and such other information 
as may be required by the prescribed form. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 


required if more than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) 
to taxpayer. 


Forms: 14031: Computer specifications for data filed on Magnetic Media (T5, T5008, 
T4RSP, T4RIF, NR4, and T3) [guide]; T4091: T5008 guide — return of securities 
transactions; T5008: Statement of securities transactions; T5008 Segment; T5008 
Summ: Return of securities transactions. 


(7) (“Debt obligation in bearer form” ] — For the purposes of 
subsection (6), “debt obligation in bearer form’ means any debt ob- 
ligation in bearer form other than 
(a) a debt obligation that is redeemed for the amount for which 
the debt obligation was issued; 


(b) a debt obligation described in paragraph 7000(1)(b); and 


(c) a coupon, warrant or cheque referred to in subsection 207(1). 
History: Subsecs. 201(6) and (7) added by P.C. 1988-2452, October 31, 1988, Canada 
Gazette, Part II, November 9, 1988, applicable after 1988. 


Definitions [Reg. 201]: “amount”, “annuity” — ITA 248(1); “Canada” —ITA 255, 
Interpretation Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “debt 
obligation in bearer form” — Reg. 201(7); “disposition”, “dividend”, “indexed debt ob- 
ligation”, “individual”, “insurance policy”, “insurer” — ITA 248(1); “life insurance 
policy” —ITA 138(12), 248(1); “person”, “prescribed”, “property” — ITA 248(1); 
“resident in Canada”, “resident of Canada” — ITA 250; “taxation year’ —ITA 249; 
“taxpayer” — ITA 248(1). 


202. Payments to non-residents [NR4]— (1) Every person 
resident in Canada who pays or credits, or is deemed by Part I or 
Part XIII of the Act to pay or credit, to a non-resident person an 
amount as, on account or in lieu of payment of, or in satisfaction of, 

(a) a management or administration fee or charge, 

(b) interest, 

(c) income of or from_an estate or trust, 

(d) rent, royalty or a similar payment referred to in paragraph 

212(1)(d) of the Act, including any payment described in any of 

subparagraphs 212(1)(d)(i) to (viii) of the Act, 

(e) a timber royalty as described in paragraph 212(1)(e) of the 

Act, 

(f) [Repealed] 

(g) a dividend, including a patronage dividend as described in 

paragraph 212(1)(g) of the Act, or 

(h) a payment for a right in or to the use of 

(i) a motion picture film, or 
(ii) a film or video tape for use in connection with television, 

shall, in addition to any other return required by the Act or these 
Regulations, make an information return in prescribed form in re- 
spect of such amount. 


Related Provisions: Reg. 202(1.1), (2) — Other payments to non-residents; Reg. 
202(7), (8) — Date return due; Reg. 205.1 — Electronic filing required if more than 
500 returns; Reg. 209 — Two copies to be sent (or one emailed) to taxpayer. 


History: Para. 202(1)(f) repealed by P.C. 2002-2169, s. 2, December 12, 2002, Can- 
ada Gazette, Part Il, January 1, 2003, effective January 1, 2003. 


Reg. 
S. 202(2) 


Para. 202(1)(i) revoked by P.C. 1988-390, s. 1, March 3, 1988, Canada Gazette, Part 
II, March 16, 1988, applicable with respect to dividends paid after May 23, 1985, other 
than dividends declared on or before that date. 


Para. 202(1)(i) added by P.C. 1980-1366, s. 3, May 22, 1980, Canuda Gazette, Part II, 
June 11, 1980, effective November 17, 1978. 


Forms: NR4: Statement of amounts paid or credited to non-residents of Canada; NR4 
Summ: Return of amounts paid or credited to non-residents of Canada; NR4(OAS): 
Statement of OAS pension paid or credited to non-residents of Canada; T2 SCH 19: 
Non-resident shareholder information; T1136: OAS return of income; T4031: Com- 
puter specifications for data filed on Magnetic Media (T5, T5008, T4RSP, T4RIF, 
NR4, and T3) [guide]. 


(1.1) [Payment to non-resident actor — NR4] — Every per- 
son who pays or credits an amount, or provides a benefit to or on 
behalf of a person who is either a non-resident individual who is an 
actor or that is a corporation related to such an individual, for the 
provision in Canada of acting services of the actor in a film or video 
production, shall, in addition to any other return required by the Act 
or these Regulations, make an information return in prescribed form 
in respect of such payment, credit or benefit. 


Related Provisions: ITA 215(5.1)—(5.2) — Withholding tax. 


History: Subsec. 202(1.1) added by P.C. 2005-694, s. 1, May 3, 2005, Canada Ga- 
zette, Part Il, May 18, 2005, in force May 18, 2005. 


(2) [Various payments to non-residents] — Every person res- 
ident in Canada who pays or credits, or is deemed by Part I or Part 
XIII of the Act to pay or credit, to a non-resident person an amount 
as, on account or in lieu of payment of, or in satisfaction of, 


(a) a payment of a superannuation or pension benefit, 


(b) a payment of any allowance or benefit described in any of 
subparagraphs 56(1)(a)(ii) to (vi) of the Act, 


(c) a payment by a trustee under a registered supplementary un- 
employment benefit plan, 


(d) a payment out of or under a registered retirement savings 
plan or a plan referred to in subsection 146(12) of the Act as an 
amended plan, 


(e) a payment under a deferred profit sharing plan or a plan re- 
ferred to in subsection 147(15) of the Act as a revoked plan, 


(f) a payment under an income-averaging annuity contract, any 
proceeds of the surrender, cancellation, redemption, sale or other 
disposition of an income-averaging annuity contract, or any 
amount deemed by subsection 61.1(1) of the Act to have been 
received by the non-resident person as proceeds of the disposi- 
tion of an income-averaging annuity contract, 


g) an annuity payment not described in any other paragraph of 
this subsection or subsection (1), 


(h) a payment or a portion thereof, to which paragraph 212(1)(p) 
of the Act applies, out of or under a fund, plan, or trust that was 
on December 31, 1985 a registered home ownership savings 
plan (within the meaning assigned by paragraph 146.2(1)(h) of 
the Act as it read in its application to the 1985 taxation year), 


(i) a payment out of or under a registered retirement income 
fund, 


(j) a payment that is or that would be, if paragraph 212(1)(x) of 
the Act were read without reference to subparagraph 
212(1)(r)Gi), a payment described in that paragraph in respect of 
a registered education savings plan, 

(k) a grant under a program prescribed for the purposes of para- 
graph 212(1)(s) of the Act, 


(1) a payment described in paragraph 212(1)(j) of the Act in re- 

spect of a retirement compensation arrangement, or 

(m) a payment described in paragraph 212(1)(v) of the Act, 
shall, in addition to any other return required by the Act or these 
Regulations, make an information return in prescribed form in re- 
spect of such amount. 


Related Provisions: Reg. 202(7), (8) — Date return due: Reg. 205.1 — Electronic 
filing required if more than 500 returns; Reg. 209-— Two copies to be sent (or one 
emailed) to taxpayer. 
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History: Para. 202(2)(m) added by P.C. 1999-2212, s. 1, December 16, 1999, Canada 
Gazette, Part Il, January 5, 2000, applicable to payments made or credited after 1999. 
Para. 202(2)(j) amended by P.C. 1998-2275, s. 4, December 16, 1998, Canada Gazette, 
Part II, January 6, 1999, applicable to 1998 ef seq. 

Para. 202(2)(1) added by P.C. 1988-1476, July 21, 1988, Canada Gazette, Part I, Au- 
gust 3, 1988, applicable with respect to amounts paid or credited after March 27, 1987. 
Para. 202(2)(h) substituted by P.C. 1986-1103, s. 1, May 8, 1986, Canada Gazette, Part 
Il, May 28, 1986, applicable to amounts paid after 1985. 

Paras. 202(2)(b) and (h) substituted by P.C. 1983-3585, s. 3, November 17, 1983, Can- 
ada Gazette, Part Il, November 24, 1983. 

Para. 202(2)(k) added by P.C. 1981-3209, s. 2, November 12, 1981, Canada Gazette, 
Part II, November 25, 1981, effective in respect of grants paid or credited after 1980. 
Para. 202(2)(b) amended, para. 202(2)(j) added by P.C. 1980-1366, s. 4, May 22, 1980, 
Canada Gazette, Part II, June 11, 1980, effective March 1, 1979. 

Para. 202(2)(i) added by P.C. 1979-1725, June 21, 1979, Canada Gazette, Part II, July 
11, 1979, effective for the period commencing June 30, 1978. 

Forms: NR4: Statement of amounts paid or credited to non-residents of Canada; NR4 
Summ: Return of amounts paid or credited to non-residents of Canada; NR4A-RCA: 
Statement of amounts paid to non-residents of Canada to which para. 212(1)(j) applies. 


(2.1) [NISA Fund No. 2] — Every person resident in Canada who 
pays an amount to a non-resident person from a NISA Fund No. 2 
shall, in addition to any other return required by the Act or these 
Regulations, make an information return in prescribed form in re- 
spect of the amount. 

Related Provisions: Reg. 202(7), (8) — Date return due; Reg. 205.1 — Electronic 
filing required if more than 500 returns; Reg. 209 — Two copies to be sent (or one 
emailed) to taxpayer. 

History: Subsec. 202(2.1) added by P.C. 1993-1939, subsec. 2(1), December 2, 1993. 
Canada Gazette, Part Il, December 15, 1993, applicable after 1993 in respect of 
amounts paid after 1992. 


(3) [Nominee or agent] — Every person who is paid or credited 
with an amount referred to in subsection (1), (2) or (2.1) for or on 
behalf of a non-resident person shall make an information return in 
prescribed form in respect of the amount. 

Related Provisions: Reg. 202(7), (8) — Date return due; Reg. 205.1 — Electronic 
filing required if more than 500 returns; Reg. 209 — Two copies to be sent (or one 
emailed) to taxpayer. 

History: Subsec. 202(3) amended by P.C. 1993-1939, subsec. 2(2), December 2, 1993. 
Canada Gazette, Part Il, December 15, 1993, applicable after 1993 in respect of 
amounts paid after 1992. 


(4) [Non-resident payer deemed resident in Canada] — A 
non-resident person who is deemed, under subsection DNA) one 
the Act, to be a person resident in Canada for the purposes of sec- 
tion 212 of the Act shall be deemed, in the same circumstances, to 
be a person resident in Canada for the purposes of subsections (1) 
and (2). 


(5) [Partnership payer deemed resident in Canada] — A 
partnership that is deemed, under paragraph 212(13.1)(a) of the Act, 
to be a person resident in Canada for the purposes of Part XIII of 
the Act shall be deemed, in the same circumstances, to be a person 
resident in Canada for the purposes of subsections (1) and (2). 


(6) [Non-resident payer carrying on business in Can- 
ada] — A non-resident person who is deemed, under subsection 
212(13.2) of the Act, to be a person resident in Canada for the pur- 
poses of Part XIII of the Act shall be deemed, in the same circum- 
stances, to be a person resident in Canada for the purposes of sub- 
sections (1) and (2). 


(7) [Filing deadline] — Subject to subsection (8), an information 
return required under this section shall be filed on or before March 
31 and shall be in respect of the preceding calendar year. 


(8) [Filing deadline — trust or estate] — Where an amount re- 
ferred to in subsection (1) or (2) is income of or from an estate or 
trust, the information return required under this section in respect 
thereof shall be filed within 90 days from the end of the taxation 
year of the estate or trust in which the amount was paid or credited 
and shall be in respect of that taxation year. 

Definitions [Reg. 202]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpreta- 
tion Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1): “deferred profit 
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sharing plan” —ITA 147(1), 248(1); “disposition”, “dividend” — ITA 248(1); ‘“es- 
tate’ —ITA 104(1), 248(1); “income-averaging annuity contract”, “individual”, “non- 
resident”, “person”, “prescribed” —ITA 248(1); “registered education savings 
plan” —ITA 146.1(1), 248(1); “registered home ownership savings plan” —ITA 
248(1); “registered retirement income fund” —ITA 146,3(1), 248(1); “registered re- 
tirement savings plan” —ITA 146(1), 248(1); “registered supplementary unemploy- 
ment benefit plan” —ITA 145(1), 248(1); “related” — ITA 251(2)-(6); “resident” — 
ITA 250, Reg. 202(4), (5). (6); “resident in Canada” — ITA 250; “retirement compen- 
sation arrangement”, “superannuation or pension benefit” — ITA 248(1); “taxation 
year” —ITA 249; “trust” — ITA 104(1), 248(1), (3). 


Forms [Reg. 202]: NR4: Statement of amounts paid or credited to non-residents of 
Canada; NR4 Summ: Return of amounts paid or credited to non-residents of Canada. 


203. [Repealed] 


History: S. 203 repealed by P.C. 2002-2169, s. 3, December 12, 2002, Canada Ga- 
zette, Part II, January 1, 2003, effective January 1, 2003. 


204. Estates and trusts — (1) [Trustee to file return] — 
Every person having the control of, or receiving income, gains or 
profits in a fiduciary capacity, or in a capacity analogous to a fidu- 
ciary capacity, shall make a return in prescribed form in respect 
thereof. 

Related Provisions: ITA 150(1)(c)— Trust tax return; Reg. 205.1 — Electronic 


filing required if more than 500 returns; Reg. 209 — Two copies to be sent (or one 
emailed) to taxpayer. 

Interpretation Bulletins: IT-531: Eligible funeral arrangements. 

Information Circulars: 78-5R3: Communal organizations; 78-14R4: Guidelines for 


trust companies and other persons responsible for filing T3GR, T3D, T3P, T3S, T3RI, 
and T3F returns. 


Forms: T3: Statement of trust income allocations and designations; T3ATH-IND: 
Amateur athlete trust income tax return; T3D: Deferred profit sharing plan or revoked 
plan information return and income tax return; T3F: Investments prescribed to be quali- 
fied or not to be foreign property information return; T3G: Certification of no tax lia- 
bility by a group of RRSPs, RRIFs, or RESPs; T3GR: Group income tax and informa- 
tion return for RRSP, RRIF or RESP trusts (and worksheets); T3IND: T3IND income 
tax return for RRSP, RRIF, or RESP; T3P: Employees’ pension plan income tax return; 
T3RET: Trust income tax and information return; T3S: Supplementary unemployment 
benefit plan — income tax return; T4031: Computer specifications for data filed “on 
Magnetic Media (TS, T5008, T4RSP, T4RIF, NR4, and T3) [guide]. 


(2) [Filing deadline] — The return required under this section 
shall be filed within 90 days from the end of the taxation year and 
shall be in respect of the taxation year. 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


(3) [Exceptions] — Subsection (1) does not require a trust to 
make a return for a taxation year at the end of which it is 
(a) governed by a deferred profit sharing plan or by a plan re- 
ferred to in subsection 147(15) of the Act as a revoked plan; 
(b) governed by an employees profit sharing plan; 
(Cc) a registered charity; 
(d) governed by an eligible funeral arrangement; 
(d.1) a cemetery care trust; or 


(e) governed by a registered education savings plan. 


Related Provisions: ITA 148.1 — Eligible funeral arrangements; ITA 149.1(14) — 
Charity information return; Reg. 201(1)(f) — Eligible funeral arrangement information 
return; Reg. 212 — EPSP information return. 

History: Para. 204(3)(d.1) added by P.C. 1999-2212, s. 2, December 16, 1999, Can- 
ada Gazette, Part II, January 5, 2000, applicable to 1998 et seq. 

Para. 204(3)(e) added by P.C. 1998-2275, s. 5, December 16, 1998, Canada Gazette, 
Part II, January 6, 1999, applicable to 1998 et Seq. 

The opening words of subsec, 204(3) amended, and para. 204(3)(d) added, by P.C. 
1996-765, s. 2, May 28, 1996, Canada Gazette, Part I, June 12, 1996, applicable to 
1993 et seq. 

Interpretation Bulletins: IT-531: Eligible funeral arrangements. 

Definitions [Reg. 204]: “deferred profit sharing plan” — ITA 147(1), 248(1); “em- 
ployees profit sharing plan” — ITA 144(1), 248(1); “person”, “prescribed”, “registered 


charity” —ITA 248(1): “taxation year” —ITA 249; “trust” —ITA 104(1), 248(1), 
(3). 


205. Date returns to be filed — (1) All returns required under 
this Part shall be filed with the Minister without notice or demand 
and, unless otherwise specifically provided, on or before the last 
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day of February in each year and shall be in respect of the preced- 
ing calendar year. 


Related Provisions: Reg. 202(7), (8), 203(2), 204(2), 205(2) — Exceptions. 


(2) [Where business discontinued] — Where a person who is 
required to make a return under this Part discontinues his business 
or activity, the return shall be filed within 30 days of the day of the 
discontinuance of the business or activity and shall be in respect of 
any calendar year or a portion thereof prior to the discontinuance of 
the business or activity for which a return has not previously been 
filed. 


Definitions [Reg. 205]: “business”, “Minister”, “person” — ITA 248(1). 

205.1 Electronic filing — A person who is required to make an 
information return under this Part, or who files an information re- 
turn on behalf of a person who is required to make an information 
return under this Part, shall file the information return with the Min- 
ister in an electronic format if more than 500 such returns are to be 
filed for the calendar year. 


Proposed Amendment — Reg. 205 


205.1 Electronic filing — (1) A person who is required to make 

an information return under this Part, or who files an information 
return on behalf of a person who is required to make an informa-— 
tion return under this Part, shall transmit the information return to 
the Minister in the prescribed electronic form if more than 500. 

ere mec returns are to be filed by that person for the calendar — 
year.  - : . 


(2) Every fransmics yn referred to in subsection (1) shall include, 
in the prescribed electronic form, a summary of the vee / 
returns contained in. the transmission. i 


(3) For the purposes of subsections 162(7) to (8) of the Act, fail- 
ure to make a transmission as required by subsections (1) and (2) 
is deemed to be failure to file an information return as and when 
required by the Act or these Regulations. 


Application: The May 2, 2005 draft regulations (pre-published in Canada Gazette, 
Part I, May 7, 2005), s. 1, will amend s. 215.1 to read as above applicable to 2001 et 
seq. 

Regulatory impact Analysis Statement: Section 20 
come Tax Regulations (the Regulations) in 1999. Until 2001 
sure, the Canada Revenue Agency (CRA) did not issue pet : 
comply with this new requirement. In 2001, taxpayers were notifie that the penalties 
provided for in subsection 162(7) of the Income Tax Act (the Act) would be oe : 
for the failure to file these large returns electronically. : 


At that time, and for the first time, CRA officials realized that a strict interpretation 
of the provisions of section 205.1 of the Regulations, taken with the penalty provi- 
sions of subsection 162(7) of the Act, would result in the imposition of minimum — 
penalties of $5,000 per day, to a maximum of $1.25 million, for the failure ey a 
taxpayer to file returns electronically. ; 


Owing to the obvious excess of this penalty, the CRA limited the penalty to $100 per 
day, to a maximum of $2, 500, by characterizing the transmission itself as one infor- 


mation return and applying the provisions of subsection 162(7) against that return. 


This penalty reduction was made using the authority of the Minister to waive all or — 
part of a penalty, as set out in subsection 220(3.1) of the Act. : 


This amendment to section 205.1 of the Regulations will make it clear in law that the 
“failure” that will attract a penalty is the failure to file the “package” of returns elec- 
tronically; it is not the failure to file each of the individual information returns in- 
cluded in the package. 

Alternatives 

No alternative was considered to these amendments. 

This is the only manner in which the Regulations can be opended. to addioss the 
unintended consequence of the failure to comply with: section 205.1 of the 
Regulations. 

Benefits and costs 

There are no costs of these amendments to taxpayers, tax practitioners or the CCRA. 
Taxpayers will benefit, as this amendment clarifies the original intent of the CRA 
with respect to a failure to comply with section 205, | of the ; Regulations, Taxpayers 
will also benefit since the “reduced penalty” will no longer be subject to the discre- 
tionary application of a Ministerial waiver. 

Consultation 

Officials of the Department of Finance were consulted on this amendment. 


Reg. 
S. 208 


Contact: Mr. Grant Wilkinson, Legislative Policy Directorate, Place de Ville. Tower 
A, 22nd floor, 320 Queen Street, Ottawa, Ontario K1A OLS, (613) 957-2079 (tele- 


phone), grant.wilkinson@ccra-adre.gc.ca (electronic mail). , 


Related Provisions: ITA 162(7) — Penalty for failure to comply; ITA 244(22) — 
Electronic filing permitted. 

History: S. 205.1 added by P.C. 1998-2273 s. 1, December 16, 1998, Canada Gazette, 
Part II, January 6, 1999, applicable in respect of returns required to be filed for the 
1999 and subsequent calendar years. 

Definitions [Reg. 205.1]: ‘calendar year” — Interpretation Act 37(1)(a); “Minister”, 
“person”, “prescribed” — ITA 248(1). 


206. Legal representatives and others — (1) Where a person, 
who is required to make a return under this Part, has died, such 
return shall be filed by his legal representative within 90 days of the 
date of death and shall be in respect of any calendar year or a por- 
tion thereof prior to the date of death for which a return has not 
previously been filed. 


(2) [Trustee in bankruptcy, etc.]— Every trustee in bank- 
ruptcy, assignee, liquidator, curator, receiver, trustee or committee 
and every agent or other person administering, managing, winding- 
up, controlling or otherwise dealing with the property, business, es- 
tate or income of a person who has not filed a return as required by 
this Part shall file such return. 

Definitions [Reg. 206]: “legal representative”, “person”, “property” —ITA 248(1). 
207. Ownership certificates — (1) An ownership certificate 
completed pursuant to section 234 of the Act shall be delivered to 
the debtor or encashing agent at the time the coupon, warrant or 
cheque referred to in that section is negotiated. 


(2) The debtor or encashing agent to whom an ownership certificate 
has been delivered pursuant to subsection (1) shall forward it to the 
Minister on or before the 15th day of the month following the 
month the coupon, warrant or cheque, as the case may be, was 
negotiated. 


(3) The operation of section 234 of the Act is extended to a bearer 
coupon or warrant negotiated by or on behalf of a non-resident per- 
son who is subject to tax under Part XIII of the Act in respect of 
such a coupon OF warrant. 

Forms: T1600, T600B: Ownership certificate; NR601: Non-resident ownership certifi- 
cate (withholding tax); NR602: Non-resident ownership certificate (no withholding 
tax). 

Definitions [Reg. 207]: “Minister” —ITA 248(1); “month” — Jnterpretation Act 
35(1); “non-resident”, “person” — ITA 248(1). 


208. Dispositions of income-averaging annuity con- 
tracts — Every person who carries on a business referred to in par- 
agraph 61(4)(b) [61(4)“income-averaging annuity contract”] of the 
Act shall make an information return in prescribed form in respect 
of 


(a) any amount paid by that person to a resident of Canada as, on 
account or in lieu of payment of, or in satisfaction of, proceeds 
of the surrender, cancellation, redemption, sale or other disposi- 
tion of an income-averaging annuity contract; or 


(b) any amount deemed by subsection 61.1(1) of the Act to have 
been received by an individual resident in Canada as proceeds of 
the disposition of an income-averaging annuity contract that was 
made with that person. 
Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 
required if more than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) 
to taxpayer. 
History: All that portion of s. 208 preceding para. (a) substituted by P.C. 1983-3585, 
s. 4, November 17, 1983, Canada Gazette, Part Il, November 24, 1983, effective from 
November 13, 1981. 
Definitions [Reg. 208]: “amount”, “annuity”, “business” —ITA 248(1); “Can- 
ada” —ITA 255, Interpretation Act 35(1); “disposition”, “income-averaging annuity 
contract”, “individual”, “person”, “prescribed” — ITA 248(1); “resident in Canada”, 
“resident of Canada” — ITA 250. 
Forms: T4A: Statement of pension, retirement, annuity and other income; T4A Seg- 
ment; T4A Summ: Summary of pension, retirement, annuity and other income. 
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Reg. 
S. 209 


209. Distribution of taxpayers’ portions of returns — (1) 
Every person who is required by section 200, 201, 202, 204, 208, 
PID 214015, 2172 2109225. 20) 22s 228, 229,230) 252,235 OF 
234 to make an information return shall forward to each taxpayer to 
whom the return relates two copies of the portion of the return that 
relates to that taxpayer. 

History: Subsec. 209(1) amended by P.C. 1993-1939, s. 3, December 2, 1993, Canada 
Gazette, Part Il, December 15, 1993, applicable after 1993 in respect of amounts paid 
after 1992. 

Subsec. 209(1) amended by P.C. 1992-1567, s. 1, July 16, 1992, Canada Gazette, Part 
I], August 12, 1992, applicable to 1991 et seq. 

Subsec. 209(1) amended by P.C. 1989-2156, s. 1, October 26, 1989, Canada Gazette, 
Part II, November 8, 1989. 

Subsec. 209(1) substituted by P.C. 1987-1681, s. 1, August 14, 1987, Canada Gazette, 
Part II, September 2, 1987, effective after December 18, 1986. 

Subsec. 209(1) substituted by P.C. 1985-374, s. 1, February 7, 1985, Canada Gazette, 
Part I], February 20, 1985. 


(2) The copies referred to in subsection (1) shall be sent to the tax- 
payer at his last known address or delivered to him in person, on or 
before the date the return is required to be filed with the Minister. 


(3) A person may send a document, as required under subsection 
(1), in an electronic format if the person has received the express 
consent of the taxpayer, and in that case, the person shall send a 
single copy to the taxpayer, on or before the date on which the re- 
turn referred to in subsection (1) is to be filed with the Minister. 


History: Subsec. 209(3) added by P.C. 2002-2169, s. 4, December 12, 2002, Canada 
Gazette, Part II, January 1, 2003, effective January 1, 2003. 


(4) In subsection (3), “express consent” means consent given in 
writing or in an electronic format. 

History: Subsec. 209(4) added by P.C. 2002-2169, s. 4, December 12, 2002, Canada 
Gazette, Part Il, January 1, 2003, effective January 1, 2003. 

Definitions [Reg. 209]: “express consent” — Reg. 209(4); “Minister”, “person”, 
“taxpayer” —ITA 248(1). 

Information Circulars: 72-22R9: Registered retirement savings plans, paras. 33-40. 


210. Tax deduction information — Every person who makes or 
has at any time made a payment described in section 153 of the Act 
and every person who pays or credits or has at any time paid or 
credited, or is deemed by Part I or Part XIII of the Act to pay or 
credit or to have at any time paid or credited, an amount described 
in Part XIII of the Act shall, on demand by registered letter from the 
Minister make an information return in prescribed form containing 
the information required therein and shall file the return with the 
Minister within such reasonable time as may be stipulated in the 
registered letter. 

Definitions [Reg. 210]: “amount”, “Minister”, 
248(1). 


“person”, “prescribed” — ITA 


211. Accrued bond interest —(1) Every financial company 
making a payment in respect of accrued interest by virtue of re- 
demption, assignment or other transfer of a bond, debenture or simi- 
lar security (other than an income bond, an income debenture or an 
investment contract in respect of which subsection 201(4) applies), 
shall make an information return in prescribed form. 

Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 
returns. 

History: Subsec. 211(1) substituted by P.C. 1991-172, s. 2, January 31, 1991, Canada 


Gazette, Part Il, February 13, 1991, applicable with respect to investment contracts 
acquired or materially altered after 1989. 


(2) The return referred to in subsection (1) shall be forwarded to the 
Minister on or before the 15th day of the month following the 
month in which the payment referred to in subsection (1) is made. 


(3) For the purposes of this section, a financial company includes a 
bank, an investment dealer, a stockbroker, a trust company and an 
insurance company. 


(4) The provisions of subsection (1) do not apply to a payment 
made by one financial company to another financial company. 


Income Tax Regulations 


Definitions [Reg. 211]: “bank” — ITA 248(1), Interpretation Act 35(1); “financial 
company” — Reg. 211(3); “income bond”, “Minister” — ITA 248(1); “month” — Jn- 
terpretation Act 35(1); “prescribed” — ITA 248(1); “trust” — ITA 104(1), 248(1), (3). 


Forms: T600, T600B: Ownership certificate. 


212. Employees profit sharing plans — (1) Every trustee of an 
employees profit sharing plan shall make an information return in 
prescribed form. 


Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 re- 
turns; Reg. 209 — Two copies to be sent (or one emailed) to taxpayer. 


(2) Notwithstanding subsection (1), the return required under this 
section may be filed by the employer instead of by the trustee. 
Related Provisions: Reg. 205 — Date return due. 

Definitions [Reg. 212]: “employees profit sharing plan” —ITA 144(1), 248(1); 
“employer”, “prescribed” — ITA 248(1). 


Forms: T4PS: Statement of employee profit-sharing plan allocations and payments; 
T4PS Segment; T4PS Summ: Employee profit-sharing plan payments and allocations. 


213. Electric, gas or steam corporations — (1) Every corpo- 
ration engaged in the distribution or generation of electrical energy, 
gas or steam shall make an information return in prescribed form in 
respect of each taxation year of the corporation. 


(2) The return required under this section shall be filed within 6 
months from the end of the taxation year in respect of which the 
return is made. 

Definitions [Reg. 213]: “corporation” —ITA 248(1), Interpretation Act 35(1); 


“month” — Interpretation Act 35(1); “prescribed” — ITA 248(1); “taxation year’ — 
ITA 249. 


214. Registered retirement savings plans — (1) Every per- 
son who pays any of the following amounts shall make an informa- 
tion return in prescribed form: 


(a) an amount that is required by subsection 146(8) of the Act to 
be included in computing the income of a taxpayer for a taxation 
year; 

(b) an amount that is an eligible amount, within the meaning of 
subsection 146.01(1) of the Act; or 


(c) an amount that is an eligible amount, within the meaning of 
subsection 146.02(1) of the Act. 
Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 
required if more than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) 
to taxpayer. 


History: Subsec. 214(1) amended by P.C. 2002-2169, subsec. 5(1), December 12, 
2002, Canada Gazette, Part II, January 1, 2003, effective on the day on which ITA 
146.01(8) is repealed (as proposed in draft legislation of Dec. 20, 2002, re-issued July 
18, 2005). Para, 214(1)(b) is applicable to payments made in 2002 et seq., and para. 
214(1)(c) to payments made in 1999 et seq. 


Forms: See at end of Reg. 214. 


(2) Where, in a taxation year, subsection 146(6), (7), (9), or (10) of 
the Act is applicable in respect of a trust governed by a registered 
retirement savings plan, the trustee of such a plan shall make an 
information return in prescribed form. 

Related Provisions: Reg. 205 — Date return due: Reg. 205.1 — Electronic filing 


required if more than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) 
to taxpayer. 


Forms: See at end of Reg. 214. 


(3) Where, in respect of an amended plan referred to in subsection 
146(12) of the Act, an amount is required to be included in comput- 
ing the income of a taxpayer for a taxation year, the issuer of the 
plan shall make an information return in prescribed form. 

Related Provisions: Reg. 205 — Date return due: Reg. 205.1 — Electronic filing 


required if more than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) 
to taxpayer. 


History: Subsec. 214(3) substituted by P.C. 1983-3835, s. 5, November 17, 1983, 
Canada Gazette, Part If, November 24, 1983. 
Forms: See at end of Reg. 214. 


(4) Where subsection 146(8.8) of the Act deems an amount to be 
received by an annuitant as a benefit out of or under a registered 
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retirement savings plan and such amount is required by subsection 
146(8) of the Act to be included in computing the income of that 
annuitant for a taxation year, the issuer of the plan shall make an 
information return in prescribed form. 


Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 
required if more than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) 
to taxpayer. 


History: Subsec. 214(4) substituted by P.C. 1983-3585, s. 5, November 17, 1983, 
Canada Gazette, Part Il, November 24, 1983. 


Subsec. 214(4) added by P.C. 1980-1735, s. 3, June 26, 1980, Canada Gazette, Part II, 
July 9, 1980, effective June 30, 1978. 


Forms: See at end of Reg. 214. 


(5) If a payment or transfer of property to which paragraph 
146(16)(b) of the Act applies is made from a plan, the issuer of the 
plan shall make an information return in prescribed form in respect 
of the payment or transfer. 


Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 
required if more than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) 
to taxpayer. 


History: Subsec. 214(5) amended by P.C. 2005-1508, s. 1, August 31, 2005, Canada 
Gazette, Part II, September 21, 2005, applicable after 2002. 


Subsec. 214(5) amended by P.C. 2002-2169, subsec. 5(2), December 12, 2002, Canada 
Gazette, Part II, January 1, 2003, effective January 1, 2003. 


Subsec. 214(5) amended by P.C. 2001-957, subsec. 2(1), May 31, 2001, Canada Ga- 
zette, Part II, June 20, 2001, applicable to 2001 er seq., except that if a taxpayer and a 
person have jointly elected pursuant to s. 144 of the Modernization of Benefits and 
Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 taxation year, 
the amendment applies to the taxpayer and the person in respect of the applicable taxa- 
tion year ef seq. 


Subsec. 214(5) substituted by P.C. 1991-2540, s. 3, December 16, 1991, Canada Ga- 
zette, Part II, January 15, 1992, applicable in respect of transfers and payments made 
after 1987. 


Subsec. 214(5) added by P.C. 1983-3585, s. 5, November 17, 1983, Canada Gazette, 
Part II, November 24, 1983, applicable with respect to transfers and payments made on 
and after November 24, 1983. 


Forms: See at end of Reg. 214. 


(6) [Repealed] 


History: Subsec. 214(6) repealed by P.C. 2002-2169, subsec. 5(3), December 12, 
2002, Canada Gazette, Part Il, January 1, 2003, effective January 1, 2003. 


Subsec. 214(6) added by P.C. 1983-3585, s. 5, November 17, 1983, Canada Gazette, 
Part II, November 24, 1983. 


(7) In this section, “annuitant” and “issuer” have the meanings as- 
signed by subsection 146(1) of the Act. 


History: Subsec. 214(7) amended by P.C. 2002-2169, subsec. 5(4), December 12, 
2002, Canada Gazette, Part II, January 1, 2003, effective January 1, 2003. 


The definition “spouse” in subsec. 214(7) repealed by P.C. 2001-957, subsec, 2(2), 
May 31, 2001, Canada Gazette, Part II, June 20, 2001, applicable to 2001 et seq., ex- 
cept that if a taxpayer and a person have jointly elected pursuant to s. 144 of the Mod- 
ernization of Benefits and Obligations Act (S.C. 2000, ¢. 12), in respect of the 1998, 
1999 or 2000 taxation year, the amendment applies to the taxpayer and the person in 
respect of the applicable taxation year ef seq. 


Subsec. 214(7) substituted by P.C. 1991-2540, s. 3. December 16, 1991, Canada Ga- 
zette, Part Il, January 15, 1992, applicable in respect of transfers and payments made 
after 1987. 


Subsec. 214(7) added by P.C. 1983-3585, s. 5, November 17, 1983, Canada Gazette, 
Part II, November 24, 1983. 


Definitions [Reg. 214]: “amount” —ITA 248(1); “annuitant” — ITA 146(1), Reg. 
214(7); “common-law partner” — ITA 248(1); “individual” — ITA 248(1); “issuer” — 
ITA 146(1), Reg. 214(7); “person”, “prescribed” — ITA 248(1); “registered retirement 
savings plan” — ITA 146(1), 248(1); “spouse” — ITA 146(1.1), Reg. 214(7); “taxation 
year” —ITA 249; “taxpayer” —ITA 248(1); “trust” — ITA 104(1), 248(1), (3). 
Forms [Reg. 214]: T4RSP: Statement of registered retirement savings plan income; 
T4RSP Segment; T4RSP Summ: Return of registered retirement savings plan income; 
T4031: Computer specifications for data filed on Magnetic Media (TS, T5008, T4RSP, 
T4RIF, NR4, and T3) [guide]; T4079: T4RSP and T4RIF guide. 


214.1 [RRSP contributions — annual return] — (1) The is- 
suer of a registered retirement savings plan shall make an informa- 
tion return in prescribed form in respect of the amounts that have 


Reg. 
S. 215(4) 


been paid by the annuitant, or by the spouse or common-law partner 
of the annuitant, under the plan in a contribution year 


(a) as consideration for any contract referred to ia paragraph (a) 
of the definition “retirement savings plan” in subsection 146(1) 
of the Act to pay a retirement income; or 


(b) as a contribution or deposit referred to in paragraph (b) of 
that definition for the purpose stated in that paragraph. 


(2) For greater certainty and for the purposes of subsection (1), 
amounts that have been paid do not include amounts that have been 
paid or transferred under the plan in accordance with subsection 


146(16) of the Act, or those that have been transferred under the | 


plan in accordance with any of subsections 146(21), 146.3(14), 
147(19) or 147.3(1), (4) or (5) to (7) of the Act. 


(3) The return shall be filed with the Minister on or before the Ist 
day of May of the year in which the contribution year ends and 
shall be in respect of the contribution year. 


(4) The following definitions apply in this section. 


“contribution year’ means the period beginning on 61st day of 
one year and ending on the 60th day of the following year. 


“issuer” has the same meaning as in subsection 146(1) of the Act, 
with any modifications that the circumstances require. 

History: S. 2141.1 added by P.C. 2005-694, s. 2, May 3, 2005, Canada Gazette, Part 
Il, May 18, 2005, applicable to payments or transfers received after March 1, 2004, by 
the issuers of registered retirement saving plans. 

Definitions [Reg. 214.1]: “amount” — ITA 248(1); “contribution year’, “issuer” — 
Reg. 214.1(3); “Minister”, “prescribed” — ITA 248(1); “registered retirement savings 
plan” — ITA 146(1), 248(1). 


215. Registered retirement income funds — (1) In this sec- 
tion, “annuitant” and “carrier” have the meanings assigned by sub- 
section 146.3(1) of the Act. 


History: Subsec. 215(1) amended by P.C. 2002-2169, subsec. 6(1), December 12, 
2002, Canada Gazette, Part II, January 1, 2003, effective January 1, 2003. 


(2) Every carrier of a registered retirement income fund who pays 
out of or under it an amount any portion of which is required under 
subsection 146.3(5) of the Act to be included in computing the in- 
come of a taxpayer shall make an information return in prescribed 
form in respect of the amount. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 
required if more than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) 
to taxpayer. 

Forms: T4RIF: Statement of income from a registered retirement income fund; T4RIF 
Segment; T4RIF Summary; T4031: Computer specifications for data filed on Magnetic 
Media (T5, T5008, T4RSP, T4RIF, NR4, and T3) [guide]; T4079: T4RSP and T4RIF 
guide. 


(3) Where subsection 146.3(4), (7), (8) or (10) of the Act applies in 
respect of any transaction or event with respect to property of a reg- 
istered retirement income fund, the carrier of the fund shall make an 
information return in prescribed form in respect of the transaction 
or event. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 
required if more than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) 
to taxpayer. 

Forms: T4RIF: Statement of income from a registered retirement income fund; T4RIF 
Segment; T4RIF Summary; T4031: Computer specifications for data filed on Magnetic 
Media (T5, T5008, T4RSP, T4RIF, NR4, and T3) [guide]; T4079: T4RSP and T4RIF 


guide. 


(4) Where an amount is deemed under subsection 146.3(6) or (12) 
of the Act to be received by an annuitant out of or under a regis- 
tered retirement income fund, the carrier of the fund shall make an 
information return in prescribed form in respect of the amount. 
Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 
required if more than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) 
to taxpayer. 

Forms: T4RIF: Statement of income from a registered retirement income fund; T4RIF 
Segment; T4RIF Summary; T4031: Computer specifications for data filed on Magnetic 
Media (T5, T5008, T4RSP, T4RIF, NR4, and T3) [guide]; T4079: T4RSP and T4RIF 
guide. 
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Reg. 
S. 215(5) 


(5) If a transfer of an amount to which subsection 146.3(14) of the 
Act applies is made from a fund, the carrier of the fund shall make 
an information return in prescribed form in respect of the transfer. 
Related Provisions [Reg. 215(5)]: Reg. 205 — Date return due; Reg. 205.1 — 
Electronic filing required if more than 500 returns; Reg. 209 — Two copies to be sent 
(or one emailed) to taxpayer. 

History: Subsec. 215(5) amended by P.C. 2005-1508, s. 2, August 31, 2005, Canada 
Gazette, Part Il, September 21, 2005, applicable after 2003. 

Subsec. 215(5) added by P.C. 2002-2169, subsec. 6(2), December 12, 2002, Canada 
Gazette, Part II, January 1, 2003, applicable to transfers made in 2002 et seq. 
History [Reg. 215]: S. 215 added by P.C. 1984-3917, December 6, 1984, Canada 
Gazette, Part Il, December 26, 1984. 

Former s. 215 repealed by P.C. 1984-3789, s. 1, November 29, 1984, Canada Gazette, 
Part Il, December 12, 1984. 

Definitions [Reg. 215]: “amount” — ITA 248(1); “annuitant” — ITA 146.3(1), Reg. 
215(1); “carrier? —ITA 146.3(1), Reg. 215(1); “prescribed”, “property” —ITA 
248(1); “registered retirement income fund” —ITA 146.3(1), 248(1); “taxpayer” — 
ITA 248(1). 


216. Registered Canadian amateur athletic associa- 
tions — (1) Every registered Canadian amateur athletic association 
shall make an information return in prescribed form for each fiscal 
period of the association within six months after the end of the fis- 
cal period. 

History: Subsec. 216(1) substituted by P.C. 1986-2590, s. 2, November 20, 1986, 
Canada Gazette, Part 11, December 10, 1986, applicable to 1984 er seq. 


Interpretation Bulletins: [T-496R: Non-profit organizations. 


(2) For the purposes of this section, “fiscal period” means the pe- 
riod for which the accounts of the registered Canadian amateur ath- 
letic association have been ordinarily made up and, in the absence 
of an established practice, the fiscal period is that adopted by the 
association but no such fiscal period shall exceed 12 months. 
Definitions [Reg. 216]: “fiscal period’ — Reg. 216(2): “month” — Interpretation 
Act 35(1); “prescribed”, “registered Canadian amateur athletic association” —ITA 
248(1). 

Forms [Reg. 216]: T2052: Registered charities and registered Canadian amateur 
athletic associations — Return of information. 


217. Disposition of interest in annuities and life insurance 
policies — (1) In this section, 


“disposition” has the meaning assigned by subsection 148(9) of the 
Act and includes anything deemed to be a disposition of a life insur- 
ance policy under subsection 148(2) of the Act: 


“insurer” has the meaning assigned by paragraph 148(10)(a) of the 
Act; 


“life insurance policy” has the meaning assigned by subsection 
138(12) of the Act. 


(2) Where by reason of a disposition of an interest in a life insur- 
ance policy an amount is required, pursuant to paragraph 56(1)() of 
the Act, to be included in computing the income of a taxpayer and 
the insurer that is the issuer of the policy is a party to, or is notified 
in writing of, the disposition, the insurer shall make an information 
return in prescribed form in respect of the amount. 

Related Provisions: Reg. 205 — Date return due: Reg. 205.1 — Electronic filing 
required if more than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) 
to taxpayer. 

History: The definitions “disposition” and “life insurance policy” in subsec. 217(1) 
amended by P.C. 2002-2169, s. 7, December 12, 2002, Canada Gazette, Part II, Janu- 
ary 1, 2003, effective January 1, 2003. 


S. 217 substituted by P.C. 1984-3917, December 6, 1984, Canada Gazette, Part II, 
December 26, 1984. 


S. 217 substituted by P.C. 1978-1585, May 11, 1978, Canada Gazette, Part Il, May 24, 
1978. 


Definitions [Reg. 217]: “amount” — ITA 248(1): “disposition” — ITA 248(1), Reg. 
217(1); “insurer” —ITA 148(10)(a), Reg. 217(1); “life insurance policy” — ITA 
138(12), Reg. 217(1); “prescribed”, “taxpayer” — ITA 248(1); “writing” — Interpreta- 
tion Act 35(1). 


Forms: TS: Statement of investment income: T5 Summ: Return of investment income. 


Income Tax Regulations 


218. Patronage payments — (1) Every person who, within the 
meaning of section 135 of the Act, makes payments to residents of 
Canada pursuant to an allocation in proportion to patronage shall 
make an information return in prescribed form in respect of pay- 
ments so made. 


Related Provisions: Reg. 205.1 — Electronic filing required if more than 500. re- 
turns; Reg. 209 — Two copies to be sent (or one emailed) to taxpayer. 


(2) Every person who receives a payment referred to in subsection 
(1) as nominee or agent for another person resident in Canada shall 
make an information return in prescribed form in respect of the pay- 
ment so received. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 
required if more than 500 returns; Reg. 209 — Two copies to be sent (or one emailed) 
to taxpayer. 

Definitions [Reg. 218]: “Canada” — ITA 255, Interpretation Act 35(1); “Derson”, 
“prescribed” — ITA 248(1); “resident”, “resident in Canada” — ITA 250. 


Forms [Reg. 218]: RC4157: Deducting income tax on pension and other income, and 
filing the T4A slip and summary form [guide]; T4A: Statement of pension, retirement, 
annuity and other income; T4A Segment; T4A Summ: Summary of pension, retire- 
ment, annuity and other income. 


219. [Repealed] 


History: S. 219 repealed by P.C. 2002-2169, s. 8, December 12, 2002, Canada Ga- 
zeite, Part II, January 1, 2003, effective January 1, 2003. 


220. Cash bonus payments on Canada Savings Bonds — 
(1) Every person authorized to redeem Canada Savings Bonds (in 
this section referred to as the “redemption agent”) who pays an 
amount in respect of a Canada Savings Bond as a cash bonus that 
the Government of Canada has undertaken to pay (other than any 
amount of interest, bonus or principal agreed to be paid at the time 
of the issue of the bond under the terms of the bond) shall make an 
information return in prescribed form in respect of such payment. 


Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 
returns. 


(2) Every redemption agent required by subsection (1) to make an 
information return shall 
(a) issue to the payee, at the time the cash bonus is paid, two 
copies of the portion of the return relating to him; and 
(b) file the return with the Minister on or before the 15th day of 
the month following the month in which the cash bonus was 
paid. 
Definitions [Reg. 220]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpreta- 


tion Act 35(1); “Minister” — ITA 248(1); “month” — Interpretation Act 35(1); “per- 
son”, “prescribed” — ITA 248(1); “redemption agent” — Reg. 220(1). 


221. Qualified investments — (1) In this section, “reporting 
person” means 


(a) a mutual fund corporation; 

(b) an investment corporation; 

(c) a mutual fund trust; 

(d) [Repealed] 

(e) [Repealed] 

(f) a trust that would be a mutual fund trust if Part XLVIII were 
read without reference to paragraph 4801(b); 

(g) [Repealed] 

(h) a small business investment trust (within the meaning as- 
signed by subsection 5103(1)); or 

(i) [Repealed] 


(2) Where in any taxation year a reporting person (other than a reg- 
istered investment) claims that a share of its capital stock issued by 
it, Or an interest as a beneficiary under it, is a qualified investment 
under section 146, 146.1, 146.3 or 204 of the Act, the reporting per- 
son shall, in respect of the year and within 90 days after the end of 
the year, make an information return in prescribed form. 


Related Provisions: Reg. 
returns. 


205.1 — Electronic filing required if more than 500 
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(3) [Repealed] 


History: The heading to s. 221 amended by deleting “and foreign property”, paras. 
221(d), (e), (g), (i) and subsec. (3) repealed, by P.C. 2005-1508, ss. 3, 4, August 31, 


| 2005, Canada Gazette, Part Il, September 21, 2005, deemed to have come into force 


June 29, 2005. 


Subsec. 221(2) amended to add reference to ITA 146.1 by P.C. 2001-1106, s. 1, June 
14, 2001, Canada Gazette, Part Ul, July 4, 2001, applicable to 1999 et seq. 


S. 221 amended by P.C. 2000-183, s. 1, February 17, 2000, Canada Gazette, Part II, 
March 1, 2000, applicable to taxation years beginning after 1995. 


Paras. 221(a) and (b) substituted by P.C. 1985-374, February 7, 1985, s. 2, Canada 
Gazette, Part Ul, February 20, 1985, applicable to taxation years commencing after 
1983. 

Definitions [Reg. 221]: “business” —ITA 248(1); “corporation” —ITA 248(1), 
Interpretation Act 35(1); “foreign property’ —ITA 206(1); “investment corpora- 
tion” —ITA 130(3), 248(1); “mutual fund corporation” —ITA 131(8), 248(1); “mu- 
tual fund trust” —ITA 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 
248(1); “person”, “prescribed”, “property” — ITA 248(1); “registered investment” — 
ITA 204.4(1), 248(1); “reporting person” — Reg. 221(1); “share” — ITA 248(1); “tax- 
ation year” — ITA 249; “taxpayer” — ITA 248(1); “trust” — ITA 104(1), 248(1), (3). 
Information Circulars: 78-14R4: Guidelines for trust companies and other persons 
responsible for filing T3GR, T3D, T3P, T3S, T3RI, and T3F returns. 


Forms: T3F: Investments prescribed to be qualified or not to be foreign property in- 
formation return. 


222. [Repealed] 


History: S. 222 repealed by P.C. 2000-183, s. 1, February 17, 2000, Canada Gazette, 
Part II, March 1, 2000, applicable to taxation years beginning after 1995. 


223. Registered home ownership savings plans — (1) 
Every person who, before May 23, 1985, pays an amount out of or 
under a registered home ownership savings plan to a resident of 
Canada as a beneficiary under the plan shall make an information 
return in prescribed form. 

History: Subsec. 223(1) substituted by P.C. 1986-1103, subsec. 2(1), May 8, 1986, 
Canada Gazette, Part Il, May 28, 1986. 


Subsec. 223(1) substituted by P.C. 1983-3585, subsec. 6(1), November 17, 1983, Can- 
ada Gazette, Part Il, November 24, 1983. 


(2) Every trustee or depositary that is party to a registered home 
ownership savings plan the registration of which is revoked during 
a taxation year pursuant to subsection 146.2(7) or (7.1) of the Act 
shall make an information return in prescribed form with respect to 
any amount that is deemed by subsection 146.2(8) of the Act to 
have been received by the beneficiary of that plan. 


History: Subsec. 223(2) substituted by P.C. 1983-3585, subsec. 6(1), November 17, 
1983, Canada Gazette, Part Il, November 24, 1983. 


(3) Every trustee or depositary that is party to a registered home 
ownership savings plan, the beneficiary of which is a resident of 
Canada and has been deemed by subsection 146.2(9) of the Act to 
have received an amount during a taxation year and before May 23, 
1985, shall make an information return in prescribed form. 
History: Subsec. 223(3) substituted by P.C. 1986-1103, subsec. 2(2), May 8, 1986, 
Canada Gazette, Part Il, May 28, 1986. 

Subsec. 223(3) substituted by P.C. 1983-3585, subsec. 6(1), November 17, 1983, Can- 
ada Gazette, Part Il, November 24, 1983. 


(3.1) Every trustee or depositary that, after May 22, 1985 and 
before 1986, was a party to a registered home ownership savings 
plan, any of the income of which is required by subsection 
146.2(22) of the Act to be included in computing the income of a 
taxpayer for the 1985 taxation year, shall make an information re- 
turn in prescribed form. 

History: Subsec..223(3.1) added by P.C. 1986-1103, subsec. 2(2), May 8, 1986, Can- 
ada Gazette, Part Il, May 28, 1986. 


(4) Every trustee of a trust governed by a registered home owner- 
ship savings plan shall make an information return in prescribed 
form, where in a taxation year a taxpayer who is a beneficiary under 
the plan 
(a) is required pursuant to subsection 146.2(12) or (15) of the 
Act to include an amount in computing his income; or 


Reg. 
$2225 


(b) is allowed pursuant to subsection 146.2(13) or (16) of the 
Act to deduct an amount in computing his income. 


(5) In this section 


“beneficiary” has the meaning assigned by paragraph 146.2(1)(a) 
of the Act as it read in its application to the 1985 taxation year; 


“depositary” has the meaning assigned by subparagraph 
146.2(1)(d)(ii) of the Act as it read in its application to the 1985 
taxation year; 


“registered home ownership savings plan’ has the meaning as- 
signed by paragraph 146.2(1)(h) of the Act as it read in its applica- 
tion to the 1985 taxation year. 

History: The definitions “beneficiary” and “depositary” substituted and “registered 
home ownership savings plan” added by P.C. 1986-1103, subsec. 2(3), May 8, 1986, 
Canada Gazette, Part Il, May 28, 1986. 

Subsec. 223(5) added by P.C. 1983-3585, subsec. 6(2), November 17, 1983, Canada 
Gazette, Part Il, November 24, 1983. 

Definitions [Reg. 223]: “amount” —ITA 248(1); “beneficiary” — Reg. 223(5); 
“Canada” — ITA 255, Interpretation Act 35(1); “depositary” — Reg. 223(5); “person”, 
“prescribed” —ITA 248(1); “registered home ownership savings plan” — Reg. 
223(5); “resident of Canada” —ITA 250; “taxation year” —ITA 249; “taxpayer” — 
ITA 248(1); “trust” —ITA 104(1), 248(1), (3). 


224. Canadian home insulation program and Canada oil 
substitution program — Where an amount has been paid to a 
person pursuant to a program prescribed for the purposes of para- 
graph 12(1)(u), 56(1)(s) and 212(1)(s) of the Act, the payor shall 


(a) make an information return in prescribed form in respect of 
such payment; and 


(b) forward to the person at his latest known address on or 
before the date the return is required to be filed with the Minister 
two copies of the portion of the return relating to that person. 


Related Provisions: Reg, 205 — Date return due; Reg. 205.1 — Electronic filing 
required if more than 500 returns. 

History: The heading preceding s. 224 and all that portion of s. 224 preceding para. (a) 
substituted by P.C. 1981-3209, s. 4, November 12, 1981, Canada Gazette, Part II, No- 
vember 25, 1981, effective in respect of 1981 et seg. except that with respect to the 
references to para. 212(1)(s) of the Act effective in respect of grants’ paid or credited 
after 1980. 


S. 224 added by P.C. 1978-1139, s. 1, April 13, 1978, Canada Gazette, Part I, April 
26, 1978, applicable to the 1977 and subsequent taxation years, except that any infor- 
mation return that is required to be filed pursuant to this section before the coming into 
force of this Order, may be filed at any time before or within one month after the 
coming into force of this Order. 


Definitions [Reg. 224]: “amount”, 
248(1). 


“Minister”, “person”, “prescribed” — ITA 


225. Certified films and video tapes — (1) Where principal 
photography or taping of a film or tape (within the meanings as- 
signed by subsection 1100(21)) has occurred during a year or has 
been completed within 60 days after the end of the year, the pro- 
ducer of the film or tape or production company that produced the 
film or tape, or an agent of the producer or production company, 
shall 


(a) make an information return in prescribed form in respect of 
any person who owns an interest in the film or tape at the end of 
the year; and 


(b) forward to the person referred to in paragraph (a) at his latest 
known address on or before the date the return is required to be 
filed with the Minister two copies of the portion of the return 
relating to that person. 
Related Provisions: Reg. 205.1 —Electronic filing required if more than 500 
returns. 


(2) The return required under this section shall be filed on or before 
March 31 and shall be in respect of the preceding calendar year. 
History: S. 225 added by P.C. 1982-279, January 28, 1982, Canada Gazette, Part Il, 
February 10, 1982, effective in respect of 1981 er seq. 

Definitions [Reg. 225]: “film or tape” — Reg. 1100(21): “Minister”, “person”, “pre- 
scribed” — ITA 248(1). 
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Forms: T1-CP Summ: Summary of certified productions. 


226. Scientific research tax credits — (1) In this section, 


“administrator” has the meaning assigned by paragraph 47.1(1)(a) 
of the Act; 


“designated security” means a security issued or granted by a cor- 
poration in respect of which the corporation has designated an 
amount pursuant to subsection 194(4) of the Act; 


“first purchaser” in relation to a designated security, means the 
first person (other than a trader or dealer in securities) to be the 
registered holder of the designated security; 


“security” means 
(a) a share of the capital stock of a corporation, 
(b) a debt obligation issued by a corporation, or 


(c) a right granted by a corporation under a scientific research 
financing contract; 


“trader or dealer in securities” has the meaning assigned by para- 
graph 47.1(1)(1) of the Acct. 


(2) Each corporation that has designated an amount under subsec- 
tion 194(4) of the Act in respect of a security issued or granted by it 
shall make an information return in prescribed form in respect of 
each such security. 


(3) Each trader or dealer in securities who has acquired and dis- 
posed of a designated security during the course of the primary dis- 
tribution thereof pursuant to a public offering shall make an infor- 
mation return in prescribed form in respect of each such designated 
security. 


(4) Each bank, credit union and trust company that, as agent, ac- 
quired a designated security for the first purchaser thereof shall 
make an information return in prescribed form in respect of each 
such designated security. 


(5) Each trader or dealer in securities who, as administrator of an 
indexed security investment plan, acquired a designated security for 
the first purchaser thereof shall make an information return in pre- 
scribed form in respect of each such designated security. 


(6) Notwithstanding subsection 205(1), any return required to be 
made 


(a) under subsection (2), in respect of a security issued by a cor- 
poration before March 1, 1984, 


(b) under subsection (3), in respect of a designated security dis- 
posed of as described in subsection (3) before March 1, 1984, or 


(c) under subsection (4) or (5), in respect of a designated secur- 
ity acquired as described in subsection (4) or (5), as the case 
may be, before March 1, 1984, 


shall be filed on or before March 31, 1984. 


Definitions [Reg. 226]: “administrator? —ITA 47. 1(1)(a), Reg. 226(1): 
“amount” — ITA 248(1); “corporation” — ITA 248(1). Interpretation Act 35(1); “des- 
ignated security” — Reg. 226(1); “disposed” — ITA 248(1)“disposition”; “first pur- 
chaser” — Reg. 226(1); “prescribed” — ITA 248(1); “security”, “trader or dealer in se- 
curities” — Reg. 226(1); “trust? —ITA 104(1), 248(1). (3). 


227. Share purchase tax credits — (1) In this section, 


“administrator” has the meaning assigned by paragraph 47.1(1)(a) 
of the Act; 


“designated share” means a share of the capital stock of a corpora- 
tion in respect of which the corporation has designated an amount 
pursuant to subsection 192(4) of the Act: 


“first purchaser”, in relation to a designated share, means the first 
person (other than a trader or dealer in securities) to be the regis- 
tered holder of the share; 


“trader or dealer in securities” has the meaning assigned by para- 
graph 47.1(1)(1) of the Act. 


Income Tax Regulations 


(2) Each corporation that has designated an amount under subsec- 
tion 192(4) of the Act in respect of a share issued by it shall make 
an information return in prescribed form in respect of each such 
share. 


(3) Each trader or dealer in securities who has acquired and dis- 
posed of a designated share during the course of the primary distri- 
bution thereof pursuant to a public offering shall make an informa- 
tion return in prescribed form in respect of each such designated 
share. 


(4) Each bank, credit union and trust company that, as agent, ac- 
quired a designated share for the first purchaser thereof shall make 
an information return in prescribed form in respect of each such 
designated share. 


(5) Each trader or dealer in securities who, as administrator of an 
indexed security investment plan, acquired a designated share for 
the first purchaser thereof shall make an information return in pre- 
scribed form in respect of each such designated share. 


Definitions [Reg. 227]: “administrator? —ITA 47.1(1)(a), Reg.  227(1); 
“amount” — ITA 248(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “des- 
ignated share” — Reg. 227(1); “disposed” —ITA 248(1)“disposition”; “first pur- 
chaser” — Reg. 227(1); “indexed security investment plan” —ITA 47.1 [repealed]; 
“prescribed” — ITA 248(1); “share” — ITA 248(1); “trader or dealer in securities” — 
Reg. 227(1); “trust” —ITA 104(1), 248(1), (3). 


History: Ss. 226 and 227 added by P.C. 1985-374, February 7, 1985, s. 3, Canada 
Gazette, Part I], February 20, 1985, applicable to shares and debts issued, rights 
granted and acquisitions and dispositions occurring after 1982. 


228. Resource flow-through shares — (1) Each corporation 
that has renounced an amount under subsection 66(12.6), (12.601), 
(12.62) or (12.64) of the Act to a person shall make an information 
return in prescribed form in respect of the amount renounced. 


(2) The return required under subsection (1) shall be filed with the 
Minister together with the prescribed form required to be filed 
under subsection 66(12.7) of the Act in respect of the amount 
renounced. 

Related Provisions [Reg. 228]: Reg. 209-—Two copies to be sent (or one 
emailed) to taxpayer. 

History: Subsec. 228(1) amended by P.C. 1996-494, s. 1, April 16, 1996, Canada 
Gazette, Part II, May 1, 1996, applicable after December 2, 1992. 


S. 228 added by P.C. 1987-1681, s. 2, August 14, 1987, Canada Gazette, Part II, Sep- 
tember 2, 1987, effective after December 18, 1986. 

Definitions [Reg. 228]: “amount” — ITA 248(1): “corporation” — ITA 248(1), In- 
ferpretation Act 35(1); “Minister”, “person”, “‘prescribed” — ITA 248(1). 

Forms: T2 SCH 12: Resource-related deductions; T101: Statement of resource ex- 
pense; TIO1A: Claim for renouncing CEEs and CDEs; T101B: Claim for adjustments 
to CEEs and CDEs previously renonounced: T101C: Part XII.6 tax return; T101D: 


Summary of assistance; T1229: Statement of exploration and development expenses 
and depletion allowances. 


229. Partnership return — (1) Every member of a partnership 
that carries on a business in Canada, or that is a Canadian partner- 
ship, at any time in a fiscal period of the partnership shall make for 
that period an information return in prescribed form containing the 
following information: 


(a) the income or loss of the partnership for the fiscal period; 


(b) the name, address and, in the case of an individual, the social 
insurance number of each member of the partnership who is en- 
titled to a share referred to in paragraph (c) or (d) for the fiscal 
period: 

(c) the share of each member of the income or loss of the part- 
nership for the fiscal period; 


(d) the share of each member for the fiscal period of each deduc- 
ion, credit or other amount in respect of the partnership that is 
relevant in determining the member’s income, taxable income, 
tax payable or other amount under the Act; 


(e) the prescribed information contained in the form prescribed 
for the purposes of subsection 37(1) of the Act, where the part- 
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nership has made an expenditure in respect of scientific research 
and experimental development in the fiscal period; and 


(f) such other information as may be required by the prescribed 
form. 
Related Provisions: ITA 96(1) — Taxation of partnership income; ITA 152(1.4) — 
Determination by CCRA of income or loss of partnership; ITA 233.1(3) — Information 
return for partnership re non-arm’s length transactions with non-residents; ITA 
233.3 — Requirement to file information return re foreign property; Reg. 205.1 — 
Electronic filing required if more than 500 returns; Reg. 209 — Two copies to be sent 
(or one emailed) to taxpayer; Reg. 229(2)— Only one partner need file; Reg. 236 — 
Partners to provide information. 
Information Circulars: 82-2R2: SIN legislation that relates to the preparation of 
information slips; 89-5R: Partnership information return. 


Forms: T1229: Statement of exploration and development expenses and depletion al- 
lowances; T4068: Guide for the partnership information return; T5011: Application for 
a partnership’s filer identification number; T5013: Statement of partnership income; 
T5013 Summ: Partnership information return; T5014: Partnership capital cost allow- 
ance schedule; T5015: Reconciliation of partner’s capital account; T5016: Summary 
information for tax shelters that are partnerships or for partnerships that allocated re- 
nounced resource expenses to their members; T5017: Calculation of deduction for cu- 
mulative eligible capital of a partnership. 


(2) For the purposes of subsection (1), an information return made 
by any member of a partnership shall be deemed to have been made 
by each member of the partnership. 


(3) Every person who holds an interest in a partnership as nominee 
or agent for another person shall make an information return in pre- 
scribed form in respect of that interest. 


Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 re- 
turns; Reg. 209 — Two copies to be sent (or one emailed) to taxpayer. 


(4) [Revoked] 


(5) Subject to subsection (6), a return required by this section shall 
be filed with the Minister without notice or demand 


(a) in the case of a fiscal period of a partnership all the members 
of which are corporations throughout the fiscal period, within 
five months after the end of the fiscal period; 


(b) in the case of a fiscal period of a partnership all the members 
of which are individuals throughout the fiscal period, on or 
before the last day of March in the calendar year immediately 
following the calendar year in which the fiscal period ended or 
with which the fiscal period ended coincidentally; and 


(c) in the case of any other fiscal period of a partnership, on or 
before the earlier of 


(i) the day that is five months after the end of the fiscal pe- 
riod, and 
(ii) the last day of March in the calendar year immediately 
following the calendar year in which the fiscal period ended 
or with which the fiscal period ended coincidentally. 

Forms: See under Reg. 229(1). 


(6) Where a partnership discontinues its business or activity, the re- 
turn required under this section shall be filed, in respect of any fis- 
cal period or portion thereof prior to the discontinuance of the busi- 
ness or activity for which a return has not previously been filed 
under this section, on or before the earlier of 

(a) the day that is 90 days after the discontinuance of the busi- 

ness or activity, and 

(b) the day the return is required to be filed under subsection (5). 
History: Subsec. 229(4) revoked by P.C. 1993-1691, August 26, 1993, Canada Ga- 
zette, Part Il, September 8, 1993. 
S. 229 added by P.C, 1989-2156, s. 2, October 26, 1989, Canada Gazette, Part II, No- 
vember 8, 1989, subsecs. (1) to (5) applicable 

(a) in the case of a fiscal period of a partnership all the members of which are 

corporations throughout the fiscal period, in respect of fiscal periods ending after 

August 31, 1989, and 

(b) in any other case, in respect of fiscal periods ending after December 31, 1988, 
except that a return that is required by subsection 229(5) to be filed at any time before 
March 31, 1990 may be filed on or before that date. 
Subsec. (6) is applicable in respect of the discontinuance of the business or activity of a 
partnership occurring after December 31, 1989. 


Reg. 
S. 230(3) 


Selected Cases [Reg. 229]: Katepwa Park Golf Partnership v. R., (2000) 3 C.T.C. 
2043 (TCC) (Provision sufficiently unclear to make delay mandatory). 

Definitions [Reg. 229]: “amount”, “business” — ITA 248(1); “Cenada” — ITA 255, 
Interpretation Act 35(1); “carries on a business in Canada” —ITA 253; “corpora- 
tion” —ITA 248(1), Interpretation Act 35(1); “fiscal period’ —ITA 249.1; “indivi- 
dual”, “Minister” — ITA 248(1); “month” — Interpretation Act 35(1); “person”, “pre- 
scribed”, “scientific research and experimental development”, “share”, “taxable 
income” — ITA 248(1). 


230. Security transactions — (1) In this section, 


“publicly traded” means, with respect to any security, 


(a) a security that is listed or posted for trading on a stock ex- 
change, commodity exchange, futures exchange or any other ex- 
change, or 


(b) a security in respect of the sale and distribution of which a 
prospectus, registration statement or similar document has been 
filed with a public authority; 


“sale” includes the granting of an option ‘and a short sale; 


“security” means 
(a) a publicly traded share of the capital stock of a corporation, 
(b) a publicly traded debt obligation, 
(c) a debt obligation of or guaranteed by 
(i) the Government of Canada, 
(ii) the government of a province or an agent thereof, 
(iii) a municipality in Canada, 
(iv) a municipal or public body performing a function of gov- 
emment in Canada, or 


(v) the government of a foreign country or of a political sub- 
division of a foreign country or a local authority of such a 
government, 


(d) a publicly traded interest in a trust, 
(e) a publicly traded interest in a partnership, 


(f) an option or contract in respect of any property described in 
any of paragraphs (a) to (e), or 

(g) a publicly traded option or contract in respect of any pro- 
perty including any commodity, financial futures, foreign cur- 
rency or precious metal or in respect of any index relating to any 


property; 
“trader or dealer in securities’’ means 


(a) a person who is registered or licensed under the laws of a 
province to trade in securities, or 


(b) a person who in the ordinary course of business makes sales 
of securities as agent on behalf of others. 


(2) [Information return on trading — T5008] — Every trader 
or dealer in securities who, in a calendar year, purchases a security 
as principal or sells a security as agent for any vendor shall make an 
information return for the year in prescribed form in respect of the 
purchase or sale. 

Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 re- 
turns; Reg. 209 — Two copies to be sent (or one emailed) to taxpayer; Reg. 230(7) — 
Exceptions. 

Forms: T5008: Statement of securities transactions; T5008 Summ: Return of securi- 
ties transactions. 


(3) [Information return on redeeming securities] — Every 
person (other than an individual who is not a trust) who in a calen- 
dar year redeems, acquires or cancels in any manner whatever any 
securities issued by that person shall make an information return for 
the year in prescribed form in respect of each such transaction, 
other than a transaction to which section 51, 51.1, 86 (if there is no 
consideration receivable other than new shares) or 87 or subsection 
98(3) or (6) of the Act applies. 

Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 te- 
turns; Reg. 209 — Two copies to be sent (or one emailed) to taxpayer; Reg. 230(4) — 
Application. 
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(4) [Application of subsec. (3)] — Subsection (3) applies to 
(a) Her Majesty in right of Canada or a province; 


(b) a municipal or public body performing a function of govern- 
ment in Canada; and 


(c) an agent of a person referred to in paragraph (a) or (b). 


(5) [Gold and silver] — Every person who, in the ordinary course 
of a business of buying and selling precious metals in the form of 
certificates, bullion or coins, makes a payment in a calendar year to 
another person in respect of a sale by that other person of any such 
property shall make an information return for that year in prescribed 
form in respect of each such sale. 

Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 re- 
turns; Reg. 209 — Two copies to be sent (or one emailed) to taxpayer. 


(6) [Nominee or agent] — Every person who, while acting as 
nominee or agent for another person in respect of a sale or other 
transaction to which subsection (2), (3) or (5) applies, receives the 
proceeds of the sale or other transaction shall, where the transaction 
is carried out in the name of the nominee or agent, make an infor- 
mation return in prescribed form in respect of the sale or other 
transaction, 

Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 re- 
turns; Reg. 209 — Two copies to be sent (or one emailed) to taxpayer; Reg. 230(7) — 
Exceptions. 


(7) [Exceptions] — This section does not apply in respect of 


(a) a purchase of a security by a trader or dealer in securities 
from another trader or dealer in securities other than a non-resi- 
dent trader or dealer in securities; 


(b) a sale of currencies or precious metals in the form of jewel- 
lery, works of art or numismatic coins; 


(c) a sale of precious metals by a person who, in the ordinary 
course of business, produces or sells precious metals in bulk or 
in commercial quantities; 


(d) a sale of securities by a trader or dealer in securities on be- 
half of a person who is exempt from tax under Part I of the Act; 
or 


(e) a redemption by the issuer or an agent of the issuer of a debt 
obligation where 


(i) the debt obligation was issued for its principal amount, 


(i1) the redemption satisfies all of the issuer’s obligations in 
respect of the debt obligation, 


(ii) each person with an interest in the debt obligation is en- 
titled in respect thereof to a proportion of all payments of 
principal equal to the proportion to which the person is enti- 
tled of all payments other than principal, and 


(iv) an information return is required under another section 

of this Part to be made as a result of the redemption in re- 

spect of each person with an interest in the debt obligation. 
Related Provisions: Reg. 205 — Date return due. 


History: Subsec. 230(3) amended by P.C. 2002-2169, s. 9, December 12, 2002, Can- 
ada Gazette, Part II, January 1, 2003, effective January 1, 2003. 

S. 230 added by P.C. 1989-2156, s. 2, October 26, 1989, Canada Gazette, Part II, No- 
vember 8, 1989, applicable in respect of purchases, sales, redemptions, acquisitions or 
cancellations of securities occurring after December 31, 1990. 

Definitions [Reg. 230]: “business” — ITA 248(1); “Canada” — ITA 255, Interpre- 
tation Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “foreign cur- 
rency” — ITA 248(1); “Her Majesty” — Interpretation Act 35(1); “individual”, “non- 
resident” —ITA 248(1); “person”, “prescribed”, “principal amount”, “property” — 
ITA 248(1); “province” — Interpretation Act 35(1); “publicly traded”, “sale”, “secur- 
ity” — Reg. 230(1); “share” —ITA 248(1); “trader or dealer in securities” — Reg. 
230(1); “trust” —ITA 104(1), 248(1), (3). 


231. Information respecting tax shelters — (1) [Defini- 
tions] — In this section, “promoter” in respect of a tax shelter and 
“tax shelter” have the meanings assigned by subsection 237.1(1) of 
the Act. 


(2)-(5) [Repealed] 


Income Tax Regulations 


(6) [Prescribed benefit] — For the purposes of paragraph (b) of 
the definition “tax shelter” in subsection 237.1(1) of the Act, “pre- 
scribed benefit” in respect of an interest in a property means any 
amount that may reasonably be expected, having regard to state- 
ments or representations made in respect of the interest, to be re- 
ceived or enjoyed by a person (in this subsection referred to as “the 
purchaser’) who acquires the interest, or a person with whom the 
purchaser does not deal at arm’s length, which receipt or enjoyment 
would have the effect of reducing the impact of any loss that the 
purchaser may sustain in respect of the interest, and includes such 
an amount 


(a) that is, either immediately or in the future, owed to any other 
person by the purchaser or a person with whom the purchaser 
does not deal at arm’s length, to the extent that 


(i) liability to pay that amount is contingent, 


(ii) payment of that amount is or will be guaranteed by, se- 
curity is or will be provided by, or an agreement to indem- 
nify the other person to whom the amount is owed is or will 
be entered into by 


(A) a promoter in respect of the interest, 


(B) a person with whom the promoter does not deal at 
arm’s length, or 


(C) a person who is to receive a payment (other than a 
payment made by the purchaser) in respect of the guaran- 
tee, security or agreement to indemnify, 


(iii) the rights of that other person against the purchaser, or 
against a person with whom the purchaser does not deal at 
arm’s length, in respect of the collection of all or part of the 
purchase price are limited to a maximum amount, are en- 
forceable only against certain property, or are otherwise lim- 
ited by agreement, or 


(iv) payment of that amount is to be made in a foreign cur- 
rency or is to be determined by reference to its value in a 
foreign currency and it may reasonably be considered, hav- 
ing regard to the history of the exchange rate between the 
foreign currency and Canadian currency, that the aggregate 
of all such payments, when converted to Canadian currency 
at the exchange rate expected to prevail at the date on which 
each such payment would be required to be made, will be 
substantially less than that aggregate would be if each such 
payment was converted to Canadian currency at the time that 
each such payment became owing, 


(b) that the purchaser or a person with whom the purchaser does 
not deal at arm’s length is entitled at any time to, directly or 
indirectly, receive or have available 


(i) as a form of assistance from a government, municipality 
or other public authority, whether as a grant, subsidy, 
forgiveable loan, deduction from tax or investment allow- 
ance, Or as any other form of assistance, or 


(ii) by reason of a revenue guarantee or other agreement in 
respect of which revenue may be earned by the purchaser or 
a person with whom the purchaser does not deal at arm’s 
length, to the extent that the revenue guarantee or other 
agreement may reasonably be considered to ensure that the 
purchaser or person will receive a return of all or a portion of 
the purchaser’s outlays in respect of the interest, 


Proposed Amendment — Reg. 231(6)(b) 


Federal budget, Supplementary Information, February 18, 2003: In order to 
avoid a double counting of tax credits in the formula used to determine if a property or 
an atrangement is a tax shelter, it is proposed that the definition of “prescribed bene- 
fits in Paragraph 231(6)(b) of the Income Tax Regulations be amended to exclude any 
federal 'ax credit already taken into account in determining whether tax credits and 
deductions exceed net cost. Provincial tax credits would continue to be considered pre- 
scribed benefits. : oe 


[The rest of this proposal was enacted; see ITA 237.1( 1) 


es foe _ : 
shelter” — ed.] gifting arrangement” and “tax 


(c) that is the proceeds of disposition to which the purchaser 
may be entitled by way of an agreement or other arrangement 
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under which the purchaser has a right, either absolutely or con- 
tingently, to dispose of the interest (otherwise than as a conse- 
quence of the purchaser’s death), including the fair market value 
of any property that the agreement or arrangement provides for 
the acquisition of in exchange for all or any part of the interest, 
and 


(d) that is owed to a promoter, or a person with whom the pro- 
moter does not deal at arm’s length, by the purchaser or a person 
with whom the purchaser does not deal at arm’s length in re- 
spect of the interest, 


but, except as otherwise provided in subparagraph (b)(ii), does not 
include profits earned in respect of the interest. 

Related Provisions: Reg. 231(6.1) — Inclusion of certain limited-recourse amounts. 
(6.1) [Prescribed benefit] — For the purpose of paragraph (b) of 


the definition “tax shelter” in subsection 237.1(1) of the Act, “pre- 
scribed benefit” in respect of an interest in a property includes an 


amount that is a limited-recourse amount because of subsection | 


143.2(1), (7) or (13) of the Act, but does not include an amount of 
indebtedness that is a limited-recourse amount 


(a) solely because it is not required to be repaid within 10 years 
from the time the indebtedness arose where the debtor would, if 


Reg. 
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(B) at least 90% of the value of all interests in which are 
held by limited partners (within the meaning assigned by 
subsection 96(2.4) of the Act) that are corporations, and 


(C) the principal business of each such limited partner is 
related to the principal business of the partnership, 


except where it is reasonable to conclude that one of the 
main reasons for the acquisition of one or more properties by 
the partnership, or for the acquisition of one or more interests 
in the partnership by limited partners, is to avoid the applica- 
tion of this subsection, or 


(c) of a corporation where the amount is a bona fide business 
loan made to the corporation for the purpose of financing a busi- 
ness that the corporation operates and the loan is made pursuant 
to a loan program of the Government of Canada or of a province 
the purpose of which is to extend financing to small- and me- 
dium-sized businesses. 


(7) [Prescribed property] — For the purposes of the definition 


| “tax shelter” in subsection 237.1(1) of the Act, “prescribed pro- 


the interest were acquired by the debtor immediately after that | 


time, be 
(i) a partnership 
(A) at least 90% of the fair market value of the property 


of which is attributable to the partnership’s tangible capi- 
tal property located in Canada, and 


(B) at least 90% of the value of all interests in which are 
held by limited partners (within the meaning assigned by 
subsection 96(2.4) of the Act) of the partnership, 


except where it is reasonable to conclude that one of the 
main reasons for the acquisition of one or more properties by 
the partnership, or for the acquisition of one or more interests 
in the partnership by limited partners, is to avoid the applica- 
tion of this subsection, or 


(ii) a member of a partnership having fewer than six mem- 
bers, except where 


(A) the partnership is a member of another partnership, 


(B) there is a limited partner (within the meaning as- 
signed by subsection 96(2.4) of the Act) of the 
partnership, 


(C) less than 90% of the fair market value of the partner- 
ship’s property is attributable to the partnership’s tangible 
capital property located in Canada, or 


(D) it is reasonable to conclude that one of the main rea- 
sons for the existence of one of two or more partnerships, 
one of which is the partnership, or the acquisition of one 
or more properties by the partnership, is to avoid the ap- 
plication of this section to the member’s indebtedness, 


(b) of a partnership 
(i) where 


(A) the indebtedness is secured by and used to acquire the 
partnership’s tangible capital property located in Canada 
(other than rental property, within the meaning assigned 
by subsection 1100(14), leasing property, within the 


meaning assigned by subsection 1100(17), or specified | 


energy property, within the meaning assigned by subsec- 
tion 1100(25)), and 
(B) the person to whom the indebtedness is repayable is a 
member of the Canadian Payments Association, and 
(ii) throughout the period during which any amount is out- 
standing in respect of the indebtedness, 
(A) at least 90% of the fair market value of the property 
of which is attributable to tangible capital property lo- 
cated in Canada of the partnership, 


perty” in relation to a tax shelter means property that is a registered 
pension plan, a registered retirement savings plan, a deferred profit 
sharing plan, a registered retirement income fund, a registered edu- 
cation savings plan or a property in respect of which paragraph 
40(2)(i) of the Act is applicable. 

History [Reg. 231]: Subsecs. 231(2) and (3) repealed by P.C. 2002-2169, s. 10. 
December 12, 2002, Canada Gazette. Part Il, January 1, 2003, effective January 1, 
2003. 


The opening words of para. 231(6)(b) amended by P.C. 2001-1378, s. 1, August 1. 
2001, Canada Gazette, Part II, August 15, 2001, effective August 15, 2001. 


Subsec. 231(6.1) added by P.C. 2000-1000, subsec. 1(4), June 21, 2000, Canada Ga- 


| zette, Part Il, July 5, 2000, applicable after November 1994. 


The portion of subsec. 231(6) before cl. (a)(ii)(B) and the portion after subpara. (b)(i) 
amended by the said P.C. 2000-1000, subsecs. 1(2), (3), applicable to taxation years 
ending after July 5, 2000. 


Subsecs. 231(4) and (5) repealed by the said P.C. 2000-1000, subsec. 1(1), applicable 
after 1995. 


Subsec. 231(7) amended by P.C. 1991-2540, s. 8, December 16, 1991, Canada Gazette, 
Part II, January 15, 1992, applicable after 1985. 


S. 231 added by P.C. 1989-2156, s. 2, October 26, 1989, Canada Gazette, Part II, No- 
vember 8, 1989, applicable in respect of interests acquired after August 31, 1989. 


Definitions [Reg. 231]: “amount” — ITA 248(1); “arm’s length” —ITA 251(1); 
“associated” — ITA 256; “business” — ITA 248(1); “Canada” — ITA 255, Interpreta- 
tion Act 35(1); “capital property” —ITA 54, 248(1); “consequence of the purchaser's 
death” —ITA 248(8); “corporation” —ITA 248(1), Interpretation Act 35(1); “de- 
ferred profit sharing plan” —ITA 147(1), 248(1): “disposes” — ITA 248(1)“disposi- 
tion”; “disposition”, “foreign currency” —ITA 248(1); “limited-recourse amount» — 


| ITA 143.2(1): “Minister? — ITA 248(1); “person” — ITA 248(1); “promoter” —ITA 
237.1(1), Reg. 231(1); “property” —ITA~ 248(1): “registered education savings 
| plan” —ITA 146.1(1), 248(1): “registered pension plan” — ITA 248(1); “related” — 
| ITA 251(2)-(6); “security” — Interpretation Act 35(1); “tax shelter” — ITA 25 FNC): 
| Reg. 231(1); “written” — Interpretation Act 35(1 )“writing”’. 


232. Workers’ compensation — (1) [Information return — 
payment] — Every person who pays an amount in respect of com- 
pensation described in subparagraph 110(1)()(i) of the Act shall 
make an information return in prescribed form in respect of that 
payment. 

Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 re- 
turns; Reg. 209 — Two copies to be sent (or one emailed) to taxpayer, Reg. 232(4) — 
Exceptions. 

Forms: T4115: T5007 guide — return of benefits; T5007: Statement of benefits: 
T5007 Summ: Summary of benefits. 


(2) [Information return — award] — Where a workers’ com- 
pensation board, or a similar body, adjudicates a claim for compen- 
sation described in subparagraph 110(1)(f)(ii) of the Act and stipu- 
lates the amount of the award, that board or body shall make an 
information return in prescribed form in respect of the amount of 


| the award. 


| Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 re- 
| turns; Reg. 209 — Two copies to be sent (or one emailed) to taxpayer; Reg. 232(4) — 


Exceptions. 
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(3) [Deadline] — A return required under this section must be 
filed on or before the last day of February of each year and shall be 
in respect of 
(a) the preceding calendar year, if the return is required under 
subsection (1); and 
(b) the amount of the award that pertains to the preceding calen- 
dar year, if the return is required under subsection (2). 


(4) [Exceptions] — Subsections (1) and (2) are not applicable in 
respect of a payment or an award in respect of 


(a) medical expenses incurred by or on behalf of the employee; 
(b) funeral expenses in respect of the employee; 

(c) legal expenses in respect of the employee; 

(d) job training or counselling of the employee; or 


(e) the death of the employee, other than periodic payments 
made after the death of the employee. 


Definitions [Reg. 232]: “amount”, “employee”, “person”, “prescribed” — ITA 
248(1). 


233. Social assistance — (1) [Information return] — Every 
person who makes a payment described in paragraph 56(1)(u) of the 
Act shall make an information return in prescribed form in respect 
of the payment. 

Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 re- 
turns; Reg. 209 — Two copies to be sent (or one emailed) to taxpayer; Reg. 233(2) — 
Exceptions. 

Forms: T4115: T5007 guide — return of benefits; T5007: Statement of benefits: 
T5007 Summ: Summary of benefits. 


(2) [Exceptions] — Subsection (1) is not applicable in respect of 
a payment that 


(a) is in respect of medical expenses incurred by or on behalf of 
the payee; 

(b) is in respect of child care expenses, within the meaning as- 
signed by paragraph 63(3)(a) [63(3)“child care expense’’] of the 
Act, incurred by or on behalf of the payee or a person related to 
the payee; 

(c) is in respect of funeral expenses in respect of a person related 
to the payee; 

(d) is in respect of legal expenses incurred by or on behalf of the 
payee or a person related to the payee; 


(e) is in respect of job training or counselling of the payee or a 
person related to the payee; 

(f) is paid in a particular year as a part of a series of payments, 
the total of which in the particular year does not exceed $500; or 
(g) is not a part of a series of payments. 


Related Provisions: ITA 248(10) — Series of transactions: Reg. 205 — Date return 
due. 


History: Ss. 232, 233 added by P.C. 1992-1567, s. 2, July 16, 1992, Canada Gazette, 
Part Il, August 12, 1992, applicable to 1991 et seq. 
Definitions [Reg. 233]: “child” —ITA 252(1); “person”, 
248(1); “related” — ITA 251(2)-(6); “series” — ITA 248(10). 


“prescribed” — ITA 


234. Farm support payments — (1) Every government, munici- 
pality or municipal or other public body (in sections 235 and 236 
referred to as the “government payer”) or producer organization or 
association that makes a payment of an amount that is a farm sup- 
port payment (other than an amount paid out of a net income stabili- 
zation account) to a person or partnership shall make an information 
return in prescribed form in respect of the amount. 

Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 re- 
turns; Reg. 209 — Two copies to be sent (or one emailed) to taxpayer. 


Forms: AGR-1SUM: Return of farm support payments. 
(2) For the purposes of subsection (1) “farm Support payment” 
includes 


(a) a payment that is computed with respect to an area of farm 
land; 


Income Tax Regulations 


(b) a payment that is made in respect of a unit of farm commod- 
ity grown or disposed of or a farm animal raised or disposed of; 
and 


(c) a rebate of, or compensation for, all or a portion of 
(i) a cost or capital cost incurred in respect of farming, or 


(ii) unsowed or unplanted land or crops, or destroyed crops, 
farm animals or other farm output. 


Related Provisions: Reg. 205 — Date return due; Reg. 235, 236 — Identification of 
recipients. 

History: S. 234 added by P.C. 1993-1939, s. 4, December 2, 1993, Canada Gazette, 
Part Il, December 15, 1993, applicable after 1993 in respect of amounts paid after 
1992. 

Definitions [Reg. 234]: “amount” — ITA 248(1); “disposed” — ITA 248(1)‘dispo- 
sition”; “farm support payment” — Reg. 234(2); “farming”, “net income stabilization 
account” — ITA 248(1); “prescribed” — ITA 248(1). 


235. Identifier information — Every corporation or trust for 
which an information return is required to be made under these 
Regulations by a government payer or by a producer organization 
or association shall provide its legal name, address and income tax 
identification number to the government payer or the producer or- 
ganization or association, as the case may be. 

History: S. 235 added by P.C. 1993-1939, s. 4, December 2, 1993, Canada Gazette, 


Part Il, December 15, 1993, applicable after 1993 in respect of amounts paid after 
itis). 


Definitions [Reg. 235]: “corporation” —ITA 248(1), Interpretation Act 35(1); 
“government payer” — Reg. 234(1); “trust” —ITA 104(1), 248(1), (3). 


236. [Members of partnership] — Every person who is a mem- 
ber of a partnership for which an information return is required to 
be made under these Regulations by a government payer or by a 
producer organization or association shall provide the government 
payer or the producer organization or association, as the case may 
be, with the following information: 


(a) the person’s legal name, address and Social Insurance Num- 
ber, or, where the person is a trust or is not an individual, the 
person’s income tax identification number; and 


(b) the partnership’s name and business address. 
Related Provisions: Reg. 229 — Partnership information return. 


History: S. 236 added by P.C. 1993-1939, s. 4, December 2, 1993, Canada Gazette, 
Part Il, December 15, 1993, applicable after 1993 in respect of amounts paid after 
1992. 

Definitions [Reg. 236]: “business” —ITA 248(1); “government payer” — Reg. 
234(1); “individual” — ITA 248(1); “person” —ITA 248(1): “trust”? —ITA 104(1), 
248(1), (3). 


Information Circulars: 82-2R2: SIN legislation that relates to the preparation of 
information slips. 


237. Contract for goods and services [for federal govern- 


ment] — (1) The definitions in this subsection apply in this 
section. 


6 e . 
‘federal body” means a department or a Crown corporation, 


wi the meaning of section 2 of the Financial Administration 
Cb 


“payee” means a person or partnership to whom an amount is paid 
or credited in respect of goods for sale or lease, or services ren- 
dered, by or on behalf of the person or the partnership. 


(2) [Information return] — A federal body that pays or credits an 
amount to a payee shall file an information return in prescribed 
form in respect of the amount on or before March 31 in each year in 
respect of the preceding calendar year. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 
required if more than 500 returns: Reg. 237(3) — Exceptions. 

Forms: T1204: Government service contract payments; T4026: Government service 


ee payments [guide]; T4027: Statement of contract payments [guide]; T5011; Ap- 
plication for a partnership’s filer identification number. 
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(3) [Exceptions] — Subsection (2) does not apply in respect of an 
amount 


(a) all or substantially all of which is paid or credited in the year 
in respect of goods for sale or lease by the payee; 


(b) to which section 212 of the Act applies; 


(c) that is not required to be included in computing the income 
of the payee, if the payee is an employee of the federal body; 


(d) that is paid or credited in respect of services rendered outside 
Canada by a payee who was not resident in Canada during the 
period in which the services were rendered; or 


(e) that is paid or credited in respect of a program administered 
under the Witness Protection Program Act or any other similar 
program. 

History [Reg. 237]: Para. 237(3)(b) amended to delete reference to ITA 153 by P.C. 


2002-2169, s. 11, December 12, 2002, Canada Gazette, Part I, January 1, 2003, effec- 
tive January 1, 2003. 


S. 237 added by P.C. 1998-2274, s. 1, December 16, 1998, Canada Gazette, Part I, 
January 6, 1999, the definition “federal body” applicable to amounts paid or credited 
after 1998 except that for amounts paid or credited in 1998, the definition shall be read 
without the words “or Crown corporation”, the remainder applicable to amounts paid or 
credited after 1997. 


Definitions [Reg. 237]: “calendar year” — Interpretation Act 35(1); “Canada” — 
ITA 255, Interpretation Act 35(1); “employee” — ITA 248(1); “federal body” — Reg. 
237(1); “payee” — Reg. 237(1); “person” — ITA 248(1); “prescribed” — ITA 248(1); 
“resident in Canada” — ITA 250. 


238. Reporting of payments in respect of construction ac- 
tivities — (1) [“Construction activities”]— In this section, 
“construction activities” includes the erection, excavation, installa- 
tion, alteration, modification, repair, improvement, demolition, de- 
struction, dismantling or removal of all or any part of a building, 
structure, surface or sub-surface construction, or any similar 
property. 

Forms: 15018: Statement of contract payments; T5018 Summ: Summary of contract 
payments. 


(2) [Information return] — Every person or partnership that pays 
or credits, in a reporting period, an amount in respect of goods or 
services rendered on their behalf in the course of construction activ- 
ities shall make an information return in the prescribed form in re- 
spect of that amount, if the person’s or partnership’s business in- 
come for that reporting period is derived primarily from those 
activities. 

Related Provisions: Reg. 238(5) — Exceptions. 

Forms: 14027: Statement of contract payments [guide]; T5018: Statement of contract 
payments; T5018 Summ: Summary of contract payments; RC4406: Will you do it for 
cash? [pamphlet]. 


(3) [Reporting period] — The reporting period may be either on 
a calendar year basis or a fiscal period basis. Once a period is cho- 
sen, it cannot be changed for subsequent years, unless the Minister 
authorizes it. 


(4) [Deadline] — The return shall be filed within six months after 
the end of the reporting period to which it pertains. 


(5) [Exceptions] — Subsection (2) does not apply in respect of an 
amount 


(a) all of which is paid or credited in the reporting period in re- 
spect of goods for sale or lease by the person or partnership; 


(b) to which section 212 of the Act applies; or 


(c) that is paid or credited in respect of services rendered outside 

Canada by a person or partnership who was not resident in Can- 

ada during the period in which the services were rendered. 
History: Para. 238(5)(b) amended to delete reference to ITA 153 by P.C. 2002-2169, 
s. 12, December 12, 2002, Canada Gazette, Part II, January 1, 2003, effective January 
1, 2003. 
S. 238 added by P.C. 1999-2204, December 16, 1999, Canada Gazette, Part II, January 
5, 2000, applicable to reporting periods that begin after 1998, except that the informa- 
tion return to be filed for the first reporting period is not required to be filed until June 
30, 2000. 


Reg. 
S. 300(2)(a)(i) 


Definitions [Reg. 238]: “business” — ITA 248(1); “Canada” — ITA 255; “‘construc- 
tion activities’ — Reg. 238(1); “month” — Interpretation Act 35(1); “person”, “pre- 
scribed”, “property” —ITA 248(1); “reporting period’ — Reg. 238(3); “resident in 
Canada” — ITA 250. 


PART Ill — ANNUITIES AND LIFE 
INSURANCE POLICIES 


History: Heading substituted by P.C. 1983-3530, subsec. 1(1), November 17, 1983, 
Canada Gazette, Part I, November 24, 1983. 


Heading substituted by P.C. 1982-1421, subsec. 1(1), May 13, 1982, Canada Gazette, 
Part II, May 26, 1982. 


Part III was consolidated by the Consolidated Regulations of Canada, chapter 945, pro- 
claimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Gazette, 
Part II, August 8, 1979. 


Heading substituted by P.C. 1968-33, subsec. 1(1), January 4, 1968, Canada Gazette, 
Part I, January 24, 1968. 


300. Capital element of annuity payments — (1) For the pur- 
poses of paragraphs 32.1(3)(b) and 60(a) of the Act, where an annu- 
ity is paid under a contract (other than an income-averaging annuity 
contract or an annuity contract purchased pursuant to a deferred 
profit sharing plan or pursuant to a plan referred to in subsection 
147(15) of the Act as a “revoked plan”) at a particular time, that 
part of the annuity payment determined in prescribed manner to be 
a return of capital is that proportion of a taxpayer’s interest in the 
annuity payment that the adjusted purchase price of the taxpayer’s 
interest in the contract at that particular time is of his interest, im- 
mediately before the commencement under the contract of pay- 
ments to which paragraph 56(1)(d) of the Act applies, in the total of 
the payments 


(a) to be made under the contract, in the case of a contract for a 
term of years certain; or 


(b) expected to be made under the contract, in the case of a con- 
tract under which the continuation of the payments depends in 
whole or in part on the survival of an individual. 
History: Subsec. 300(1) substituted by P.C. 1983-3530, subsec. 1(1), November 17, 
1983, Canada Gazette, Part Il, November 24, 1983, applicable to taxation years com- 
mencing after 1982. 
Subsec. 300(1) substituted by P.C. 1982-1421, subsec. 1(1), May 13, 1982, Canada 
Gazette, Part Il, May 26, 1982, effective with respect to annuity contracts under which 
annuity payments commence after 1979 except that in its application to annuity con- 
tracts under which payments commence before 1982 it shall be read as follows: 


300. (1) For the purposes of paragraphs 32.1(3)(b) and 60(a) of the Act, if an 
annuity is paid under a contract, the amount deemed to be a return of capital is 
that proportion of each annuity payment that the consideration for, or purchase 
price of, the contract is of the total of the payments 
(a) to be made under the contract, in the case of a contract for a term of years 
certain; or 
(b) expected to be made, in the case of a contract under which the continua- 
tion of the payments depends in whole or in part on the survival of an 
individual. 


(1.1) For the purposes of subsections (1) and (2), “annuity pay- 
ment” does not include any portion of a payment under a contract 
the amount of which cannot be reasonably determined immediately 
before the commencement of payments under the contract except 
where the payment of such portion cannot be so determined because 
the continuation of the annuity payments under the contract de- 
pends in whole or in part on the survival of an individual. 

History: Subsec. 300(1.1) added by P.C. 1982-1421, subsec. 1(1), May 13, 1982, Can- 
ada Gazette, Part Il, May 26, 1982, effective with respect to annuity contracts under 
which annuity payments commence after 1981. 


(2) For the purposes of this section and section 305, 


(a) where the continuance of the annuity payments under any 
contract depends in whole or in part on the survival of an indivi- 
dual, the total of the payments expected to be made under the 
contract 
(i) shall, in the case of a contract that provides for equal pay- 
ments and does not provide for a guaranteed period of pay- 
ment, be equal to the product obtained by multiplying the ag- 
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gregate of the annuity payments expected to be received 
throughout a year under the contract by the complete expec- 
tations of life using the table of mortality known as the /97/ 
Individual Annuity Mortality Table as published in Volume 
XXII of the Transactions of the Society of Actuaries, or 


(11) shall, in any other case, be calculated in accordance with 

subparagraph (i) with such modifications as the circumstan- 

ces may require; 
(b) except as provided in subsections (3) and (4), “adjusted 
purchase price” of a taxpayer’s interest in an annuity contract at 
a particular time means the amount that would be determined at 
that time in respect of that interest under paragraph 148(9)(a) 
[148(9)“adjusted cost basis”] of the Act if that paragraph were 
read without reference to subparagraph (viii) [k] thereof; 


(c) where the continuance of the annual payments under any 
contract depends on the survival of a person, the age of that per- 
son on any date as of which a calculation is being made shall be 
determined by subtracting the calendar year of his birth from the 
calendar year in which such date occurs; and 


(d) where the continuance of the annual payments under any 
contract depends on the survival of a person, and where, in the 
event of the death of that person before the annual payments ag- 
gregate a stated sum, the contract provides that the unpaid bal- 
ance of the stated sum shall be paid, either in a lump sum or 
instalments, then, for the purpose of determining the expected 
term of the contract, the contract shall be deemed to provide for 
the continuance of the payments thereunder for a minimum term 
certain equal to the nearest integral number of years required to 
complete the payment of the stated sum; 
(e) [Revoked] 
History: All that portion of subsec. 300(2) preceding para. (a), para. 300(2)(b) substi- 
tuted by P.C. 1983-3530, subsecs. 1(2), 1(3), November 17, 1983, Canada Gazette, 
Part Il, November 24, 1983. All that portion of subsec. 300(2) preceding para. (a), as 
substituted, applicable to taxation years commencing after 1982; paragraph 300(2)(b), 
as substituted, effective November 12, 1981. Para. 300(2)(e) revoked by P.C. 1983- 
3530, subsec. 1(4), November 17, 1983, Canada Gazette, Part II, November 24, 1983. 
applicable to taxation years commencing after 1982. 


Subpara. 300(2)(a)(i) substituted by P.C. 1982-2862, September 22, 1982, Canada Ga- 
zette, Part Il, October 13, 1982, effective with respect to annuity contracts under which 
annuity payments commence after 1981. 

Paras. 300(2)(a), (b) substituted by P.C. 1982-1421, subsec. 1(2), May 13, 1982, Can- 
ada Gazette, Part Il, May 26, 1982, effective with respect to annuity contracts under 
which annuity payments commence after 1981. 


(3) Where 


(a) an annuity contract is a life annuity contract entered into 
before November 17, 1978 under which the annuity payments 
commence on the death of an individual, 


(a.1) [Revoked] 
(b) an annuity contract (other than an annuity contract described 
in paragraph (a)) is 
(i) a life annuity contract entered into before October 23, 
1968, or 
(ii) any other annuity contract entered into before January 4, 
1968, 
under which the annuity payments commence 
(ii1) on the expiration of a term of years, and 
(iv) before the later of January 1, 1970 or the tax anniversary 
date of the annuity contract, 


the adjusted purchase price of a taxpayer’s interest in the annuity 
contract shall be 


(c) the lump sum, if any, that the person entitled to the annuity 
payments might have accepted in lieu thereof, at the date the 
annuity payments commence; 


(d) if no lump sum described in paragraph (c) is provided for in 
the contract, the sum ascertainable from the contract as the pre- 
sent value of the annuity at the date the annuity payments com- 
mence; and 


Income Tax Regulations 


(e) if no lump sum described in paragraph (c) is provided for in 
the contract and no sum is ascertainable under paragraph (d), 


(i) in the case of a contract issued under the Government An- 
nuities Act, the premiums paid, accumulated with interest at 
the rate of four per cent per annum to the date the annuity 
payments commence, and 


(ii) in the case of any other contract, the present value of the 
annuity payments at the date on which payments under the 
contract commence, computed by applying 


(A) a rate of interest of four per cent per annum where the 
payments commence before 1972 and 5'/2 per cent per an- 
num where the payments commence after 1971, and 


(B) the provisions of subsection (2) where the payments 
depend on the survival of a person. 
History: Para. 300(3)(a.1) revoked and para. 300(3)(b) substituted by P.C. 1983-3530, 
subsecs. 1(5) and 1(6), November 17, 1983, Canada Gazette, Part II, November 24, 
1983, applicable to taxation years commencing after 1982. 
All that portion of subsec. 300(3) preceding para. (c) substituted by P.C. 1982-1421, 
subsec. 1(3), May 13, 1982, Canada Gazette, Part II, May 25, 1982, effective January 
Ieee Soe 


(4) Where an annuity contract would be described in paragraph 
(3)(b) if the reference in subparagraph (iv) thereof to “before the 
later of’ were read as a reference to “on or after the later of’, the 
adjusted purchase price of a taxpayer’s interest in the annuity con- 
tract at a particular time shall be the greater of 
(a) the aggregate of 

(i) the amount that would be determined in respect of that 

interest under paragraph (3)(c), (d) or (e), as the case may be, 

if the date referred to therein was the tax anniversary date of 


the contract and not the date the annuity payments com- 
mence, and 


(ii) the adjusted purchase price that would be determined in 
respect of that interest if the words “and after the tax anniver- 
sary date” were inserted in each of subparagraphs 
148(9)(a)(i) to (iii.1) and (vi) [148(9)‘‘adjusted cost basis’A 
to D and H] of the Act immediately following the words 
“before that time” in each of those subparagraphs; and 


(b) the amount determined under paragraph (2)(b) in respect of 
that interest. 
History: Subpara. 300(4)(a)(ii) substituted by P.C. 1983-3530, subsec. 1(7), Novem- 
ber 17, 1983, Canada Gazette, Part Il, November 24, 1983, applicable to taxation years 
commencing after 1982. 
Subsec. 300(4) substituted by P.C. 1982-1421, subsec. 1(4), May 13, 1982, Canada 
Gazette, Part Il, May 25, 1982, effective with respect to annuity contracts under which 
annuity payments commence after 1981. 
Definitions [Reg. 300]: “adjusted purchase price” — Reg. 300(2)(b), 300(3), (4): 
“amount”, “annuity” — ITA 248(1); “annuity payment” — Reg. 300(1.1); “commence- 
ment” — Interpretation Act 35(1); “deferred profit sharing plan’ —ITA 147(1), 
248(1); “income-averaging annuity contract”, “individual” — ITA 248(1); “life annuity 
contract” — Reg. 301(1), (2); “person”, “prescribed” — ITA 248(1); “tax anniversary 
date” —Reg. 310; “taxpayer? —ITA 248(1); “total of the payments” — Reg. 
300(2)(a). 


301. Life annuity contracts — (1) For the purposes of this Part 
and section 148 of the Act, “life annuity contract” means any con- 
tract under which a person authorized under the laws of Canada or a 
province to carry on in Canada an annuities business agrees to make 
annuity payments to an individual (in this section referred to as “the 
annuitant”) or jointly to two or more individuals (each of whom is 
referred to as “the annuitant” in this section), which payments are, 
by the terms of the contract, 


(a) to be paid annually or at more frequent periodic intervals; 
(b) to commence on a specified day; and 


(c) to continue throughout the lifetime of the annuitant or one or 
more of the annuitants. 


Proposed Amendment — Life annuity contracts 


Letter from Dept. of Finance, September 12, 2002: 
Dear [xxx] — 


1616 


Part I — Annuities and Life Insurance Policies 


This is in reply to your letter dated June 12, 2002 concerning third-party life annuity 
contracts and the definition of adjusted cost basis (ACB) found in subsection 148(9) of 
the Income Tax Act (the Act). 


In your letter you have recommended that the definition : ee cost basis” in sub- 
section 148(9) of the ct be amended to replace the term “life annuity contract” cur- 
rently found therein with the term ‘ ‘annuity contract”. You have indicated that the term 
“life annuity contract”, as defined i ‘in subsection 301(1) of the Income Tax Regulations 
(the Regulations), is over y ‘restrictive because it excludes certain third-party life annu- 
ity contracts under whict annuity payments are dependent on the life of an individual 
but the annuitants are: either not individuals or are not the individual on whose life the 
annuity payments are dependent. You have pointed out that subsection 12.2(1) of the 
Act may inappropriately require an income inclusion in respect of interests in such 
third-party life annuity contracts because mortality gains and losses affect the determi- 
nation of the accumulating fund in respect of the interest but not the ACB of the 
interest. 


You have also eaneied ‘that the amendments be effective. for the 1981 and sabeesuent 
taxation years (the effective date for subsection 12.2(1)), in order to reflect the histori- 
cal industry practice which, in your view, provides the 2) 1 te tax result, 


We agree with your conclusion that the definition “life a 
301(1) of the Regulations is overly restrictive and can re 
inclusions under subsection 12.2(1) of the Act. We do, h 
solution to this issue than that which you have aiggesiod. ; 
recommend to the Minister of Finance that the definition “li y contract” in sub- 
section 301(1) of the Regulations be amended to include life annuity contracts under 
which the annuitant is a eens or a person as well as life annuity contracts under 
which the annuity payments are based on the life of an individual who is not the annui- 
tant. We also propose to recommend to the Minister of Finance that the proposed 
amendments to the definition “life annuity contract” in subsection 301(1) of the Regu- 
lations be made applicable to taxation years that end after 1996. However, in calculat- 
ing the adjusted cost basis toa policyholder of the policyholder’s interest ina life insur- 
ance policy for taxation years, that end after 1996, the proposed amendments will be 
ITPoses of applying the definition “adjusted cost basis” in 
t, to taxation years that end after 1980. : 


contract” in subsection 

i jate income 
1 a different 
r, we propose to 


subsection 148(9) of th 


If the recommendatio 
ments to the Income Tax Regulations for approval and promulgation. 


Thank you for bringing this n matter to our attention. 
Yours sincerely, 


Len Farber 
General Director, Tax Legislation Division, Tax Policy Branch 


Related Provisions: Reg. 301(2) — Interpretation. 


History: All that portion of subsec. 301(1) preceding para. (a) substituted by P.C. 
1983-3530, s. 2, November 17, 1983, Canada Gazette, Part Il, November 24, 1983, 
effective November 12, 1981. 


(2) [Interpretation] — For the purposes of subsection (1), a con- 
tract shall not fail to be a life annuity contract by reason that 


(a) the contract provides that the annuity payments may be as- 
signed by the annuitant or owner; 


(b) the contract provides for annuity payments to be made for a 
period ending upon the death of the annuitant or for a specified 
period of not less than 10 years, whichever is the lesser; 


(c) the contract provides for annuity payments to be made for a 
specified period or throughout the lifetime of the annuitant, 
whichever is longer, to the annuitant and thereafter, if the speci- 
fied period is the longer, to a specified person; 


(d) the contract provides, in addition to the annuity payments to 


be made throughout the lifetime of the annuitant, for a payment 
to be made upon the annuitant’s death; 


(e) the contract provides that the date 
(i) on which the annuity payments commence, or 
(ii) on which the contract holder becomes entitled to pro- 
ceeds of the disposition, 


may be changed with respect to the whole contract or any por- 
tion thereof at the option of the annuitant or owner, or 


(f) the contract provides that all or a portion of the proceeds pay- 
able at any particular time under the contract may be received in 
the form of an annuity contract other than a life Pee contract. 
History: Paras. 301(1)(a)—(d) revoked and substituted by 301(1)(a)-(e), (2)(a), (e) sub- 
stituted, (f) added by P.C. 1982-1421, s. 2, May 13, 1982, EN Gazette, Part Il, 
May 26, 1982, effective January 1, 1982. 
Subsec. 301(1) amended by P.C. 1980-1241, May 8, 1980, Canada Gazette, Part II, 
May 28, 1980, effective in respect of 1978 ef seq. 


accepted we will begin the process of submitting the oS 


Reg. 
S. 304(1)(a) 


Definitions [Reg. 301]: “annuitant” — Reg. 301(1); “annuity”, “business” — ITA 
248(1); “Canada” —ITA 255, Interpretation Act 35(1); “individual” — ITA, 248(1); 
“life annuity contract” — Reg. 301(1), (2); “person” —ITA 248(1); “proceeds of the 


disposition” —ITA 148(9), Reg. 310; “province” — Interpretation Act 35(1). 


302. [Revoked] 


History: S. 302 revoked by P.C. 1983-3530, s. 3, November 17, 1983, Canada Ga- 
zette, Part If, November 24, 1983, applicable to taxation years commencing after 1982. 


S. 302 added by P.C. 1982-1421, s. 3, May 13, 1982, Canada Gazette, Part II, May 26, 
1982, applicable to taxation years commencing after October 28, 1980. 


303. (1) Where in a taxation year the rights of a holder under an 
annuity contract cease upon termination or cancellation of the con- 
tract and 


(a) the aggregate of all amounts, each of which is an amount in 
respect of the contract that was included in computing the in- 
come of the holder for the year or any previous taxation year by 
virtue of subsection 12(3) of the Act 


exceeds the aggregate of 


(b) such proportion of the amount determined under paragraph 
(a) that the annuity payments made under the contract before the 
rights of the holder have ceased is of the total of the payments 
expected to be made under the contract, and 


(c) the aggregate of all amounts, each of which is an amount in 
respect of the contract that was deductible in computing the in- 
come of the holder for the year or any previous year by virtue of 
subsection (2), 


the amount of such excess may be deducted by the holder under 
subsection 20(19) of the Act in computing his income for the year. 
History: Para. 303(1)(b) substituted by P.C. 1983-3530, s. 4, November 17, 1983, 


Canada Gazette, Part Il, November 24, 1983, effective commencing November 12, 
1981. 


(2) For the purposes of subsection 20(19) of the Act, where an an- 
nuity contract was acquired after December 19, 1980 and annuity 
payments under the contract commenced before 1982, the amount 
that may be deducted by a holder under that subsection in respect of 
an annuity contract for a taxation year is that proportion of 


(a) the aggregate of all amounts, each of which is an amount that 
was included in computing the income of the holder for any pre- 
vious taxation year by virtue of subsection 12(3) of the Act in 
respect of the contract 


that 


(b) the aggregate of all annuity payments received by the holder 
in the year in respect of the contract 
is of 
(c) the total of the payments determined under paragraph 
300(1)(a) or (b) in respect of the holder’s interest in the contract. 
History: S. 303 added by P.C. 1982-1421, s. 3, May 13, 1982, Canada Gazette, Part 


Il, May 26, 1982; subsec. 303(1) applicable to taxation years commencing after Octo- 
ber 28, 1980; subsec. 303(2) effective from December 1980. 


Definitions [Reg. 303]: “amount”, “annuity” — ITA 248(1); “taxation year” — ITA 


249. 


304. Prescribed annuity contracts — (1) For the purposes of 
this Part and subsections 12.2(1), (3) and (4) and paragraph 
148(2)(b) of the Act, prescribed annuity contract for a taxation year 
means 


Proposed Amendment — Reg. 304(1) opening 
words — Application to ITA 94.2(11) 


Technical Notes to ITA 94.2(11), July 18, 2005: [...] the interest in the policy 
was. on the anniversary day (as defined in subsection 12.2(11)) of the policy that oc- 
curs in the taxation year, an exempt policy (as defined in subsection 12.2(11)) or a 
prescribed annuity contract (as defined in section 304 of the Income Tax Regula- 
tions — in this regard, it is intended that amendments be proposed to section 304 of the 
Regulations to reflect this change) [...] 


(a) an annuity contract purchased pursuant to a registered pen- 
sion plan, a registered retirement savings plan, a deferred profit 
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sharing plan or a plan referred to in subsection 147(15) of the 
Act as a revoked plan; 


(b) an annuity contract described in paragraph 148(1)(c) or (e) of 
the Act; and 


(c) an annuity contract 


(i) under which annuity payments have commenced in the 
taxation year or a preceding taxation year, 


(ii) issued by a corporation described in any of paragraphs 
39(5)(b) to (d) or clause 146(1)G)Gi1)(B) [146(1)“retirement 
savings plan’’(b)(ii)] of the Act, a life insurance corporation, 
a registered charity or a corporation (other than a mutual 
fund corporation or a mortgage investment corporation) the 
principal business of which is the making of loans (which 
corporation or charity is in this section referred to as an 
“issuer” 
Proposed Amendment — Reg. 304(1)(c)(ii) 
(ii) issued by a life insurance corporation, a registered char- 
ity, a corporation referred to in any of paragraphs (a) to (c) 
of the definition “specified financial institution” in subsec-_ 
— tion 248(1) of the Act or subparagraph (b)(ii) of the defini- 
tion “retirement savings plan” in subsect -146(1) of the 
Act or a corporation (other than a mutual fund corporation 
‘or a mortgage investment corporation) the prin 
ness of which is the making of loans (which corporation or 
_ charity is referred to in this section as the ‘ “issuer”), is 
Application: The June 1, 1995 draft regulations (securities held by financial 
tions), s. 1, will omens subpara. 304¢ 10x to read as Bove, ——_ a Febru- 
ary 22, 1994. _ | 
Technical Noles Seaion 304 prescribes c certain annuity contracts for cichsios from 
the rules in the Income Tax Act that require income from insurance policies to be re- 
ported on an accrual basis. Paragraph 304(1\(c) provides an exclusion for an annuity 
under which payments have commenced if a number of other conditions are also satis- 
fied. Subparagraph 304(1)(c)(ii) requires that the annuity have been issued by a person 
specified in that provision. Acceptable issuers include corporations deseril ed i in any of 
paragraphs 39(5)(b) to (d) of the ACL banks, trust con i : 
Subsection 39(5) of the Act is being amended to replace <orml of its ee by a 
reference to “financial institutions” (as defined in subsection 142. .2(1) of the Act). Con- 
sequently, subparagraph 304(1)(c)(ii) is amended to refer to corporations referred to in 
any of paragraphs (a) to (c) of the definition of “specified financial institution” in sub- 


section 248(1) of the Act, which are: me same ce as were referred to in 
paragraphs BSD): to (d). . | 


(iil) éach holder of which 


(A) is an individual, other than a trust that is neither a 
testamentary trust nor a trust described in paragraph 
104(4)(a) of the Act (in this paragraph referred to as a 
“specified trust’), 


(B) is an annuitant under the contract, and 


(C) throughout the taxation year, dealt at arm’s length 
with the issuer, 


(iv) the terms and conditions of which require that, from the 
time the contract meets the requirements of this paragraph, 


(A) all payments made out of the contract be equal annu- 
ity payments made at regular intervals but not less fre- 
quently than annually, subject to the holder’s right to vary 
the frequency and quantum of payments to be made out of 
the contract in any taxation year without altering the pre- 
sent value at the beginning of the year of the total pay- 
ments to be made in that year out of the contract, 


(B) the annuity payments thereunder continue for a fixed 
term or 


(I) if the holder is an individual (other than a trust), for 
the life of the first holder or until the later of the death 
of the first holder and the death of any one of the 
spouse, common-law partner, former spouse, former 
common-law partner, brothers and sisters (in this sub- 
paragraph referred to as “the survivor”) of the first 
holder, or 


Income Tax Regulations 


(iI) if the holder is a specified trust, for the life of the 
spouse or common-law partner who is entitled to re- 
ceive the income of the trust, 


appear . ay asa specified trust 
ee of the ee oS 


ity contr act Oe isa prescribed annuity contrac 
and 304()(cjGv (OUD require, in the case of 
contract determine annuity payments by r 

ner who is entitled to receive the i 
with those subclauses because, in the ity 

would be determined by reference to the individual who'd is entitled to receive th 
come of the trust and not by reference to the spouse or common-law partner. 
result, you have requested that those subelanses be — to allow ae ego trusts to 
hold prescribed annuity contracts. _ : ae So 


From a policy perspective, it appe: irs appr it an biter é eg0 trust to be 
eligible to hold a prescribed annuity contract if all the other conditions of section 304 
of the Regulations are met. This treatment would be in accordance with the treatment 
of the other trusts described i in paragraph 104 (Ayla) of the Act. Consequently, we are 
prepared to recommend to the Minister of Finance that amendments be made to sub- 
clauses 304(1)(c)(iv(B)CD and 304()(e iv (CAD of the Regulations —— an al- 
ter ego trust to hold a prescribed. annuity contract. Further, we intend to r 
that the amendments apply to the taxation years that begin after 2001. 


Of course, | can offer no assurance that the Minister of Finance will agree with the 
recommendation that I have described. Nonetheless, I hope that ms Statement of our 
position is helpful. 2 as 


Thank you for bringing this matter to ‘our attention. 


Yours sincerely, 


Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch 


Proposed Amendment — deiteh ahh venine) 
Letter frorn Dept. of Finance, dune 27, 2003: 
Dear [xxx] 


Thank you for your letter dated October 22, 2002, concerning section 304 of the in- 
come Tax Regulations (the “Regulations”) and its application to last survivor annuity 
contracts held by joint spousal or common-law partner trusts. 


Section 304 defines a “prescribed annuity contract” for a taxation year. for the purposes 
of subsection 12.2(1) and paragraph 148(2)(b) of the Income Tax Act (the “Act”). Alter 
ego trusts and joint spousal or common-law partner trusts are trusts described in para- 
graph 104(4)(a) of the Act and, as you mentioned in your letter and as confirmed by the 
Department in a comfort letter sent to your attention dated July 29, 2002, these trusts 
qualify as a specified trust under clause 304( D(C )(ati (A). of the. Regulations. 


However, a last survivor annuity contract, the annuity payments of which are deter- 
mined by reference to the later of the death of an individual and the death of the indivi- 
dual’s spouse or common-law partner who is entitled to receive the income of the trust, 
is not included in the definition of a ites “~ Leda in section 304 of the 
Regulations when held by a specified trust, ee 2 


From a policy perspective, it appears appropriate si a ia. survivor annuity contract 
held by a specified trust to be prescribed as a prescribed annuity contract if all the other 
conditions of section 304 of the Regulations are met and the last survivor is the person 
that established the trust or the survivor as defined in that section. This treatment would 
be in accordance with the treatment under section 304 of the Reauisuon of last survivor 
annuity contracts held by individuals. 


Consequently, we’ are prepared to recommend to the Miniter of hance that aiaend- 
ments be made to section 304 of the. Regulations to ensure that last survivor annuity 
contracts held by specified trusts as defined in section 304 of the Regulations be pre- 
scribed annuity contracts if all the other conditions of that section are met and the last 


survivor is the person that established the trust or ee ‘Survivor as defined i in that 
section. 


You also mentioned in your Hone that euise 304(1)(eyivi(B) of the Regulations dees 
not provide for the situation where testamentary trusts (which are not specifi ied trusts) 
hold annuity contracts that do not continue for a fixed term. From a policy perspective 
and in order to be consistent with clause 304(1)(c)(iv)(C) of the Regulations, we are 
prepared to recommend an amendment to the Regulations to prescribe this type of an- 
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nuity contract under clause 304(1)(c)(iv)(B) where the payments continue for vais life of 
any beneficiary entitled to receive the i income from the trust. : 


Further, we intend to recommend that these proposed amendments apply to” tie 2000 
and PO RWine. taxation oa . : | 


matter to our attention. _ 


cirac! mewein : 
_ Director, Tax Legislation Divison, Tax helices Bee 


(C) where the annuity payments are to be made over a 
term that is guaranteed or fixed, the guaranteed or fixed 
term not [to] extend beyond the time at which 


(1) in the case of a joint and last survivor annuity, the 
younger of the first holder and the survivor, 


(II) if the holder is a specified trust, the spouse or 
common-law partner who is entitled to receive the in- 
come of the trust, 


304(1)(e)(iv)(C)( ) 


Letter from Dept. of Finance, July 29, 2002: See under Reg. 304(1)(c)(iv\(B) AN). 


(III) if the holder is a testamentary trust other than a 
specified trust, the youngest beneficiary under the 
trust, 


(IV) where the contract is held jointly, the younger of 
the first holders, or 


(V) in any other case, the first holder, 
would, if he survived, attain the age of 91 years, 


(D) no loans exist under the contract and the holder’s 
rights under the contract not be disposed of otherwise 
than on the holder’s death or, if the holder is a specified 
trust, on the death of the spouse or common-law partner 
who is entitled to receive the income of the trust, and 


(E) no payments be made out of the contract other than as 
permitted by this section, 


(v) none of the terms and conditions of which provide for 
any recourse against the issuer for failure to make any pay- 
ment under the contract, and 


(vi) where annuity payments under the contract have 
commenced 


(A) before 1987, in respect of which a holder thereof has 
notified the issuer in writing, before the end of the taxa- 
tion year, that the contract is to be treated as a prescribed 
annuity contract, 


(B) after 1986, in respect of which a holder thereof has 
not notified the issuer in writing, before the end of the 
taxation year in which the annuity payments under the 
contract commenced, that the contract is not to be treated 
as a prescribed annuity contract, or 


(C) after 1986, in respect of which a holder thereof has 
notified the issuer in writing, before the end of the taxa- 
tion year in which the annuity payments under the con- 
tract commenced, that the contract is not to be treated as a 
prescribed annuity contract and a holder thereof has re- 
scinded the notification by so notifying the issuer in writ- 
ing before the end of the taxation year. 


Proposed Amendment — Reg. 304(1) — 
Dept. of Finance news release 1996-100, December 19, 1996: An annuity 
contract issued as a RRIF will not be subject to the accrual rules under section 12.2 of 
the Act. 
This amendment will be implemented by way of an amendment, to subsection 304(1) of 
the Regulations. It is contemplated that it will apply to taxation years that begin after 
1986, given that the original amendments to the Act that gave rise to the need for this 


amendment applied after 1986. 


Reg. 
S. 304 


(2) Notwithstanding subsection (1), an annuity contract shall not 
fail to be a prescribed annuity contract by reason that 


(a) where the contract provides for a joint and last survivor an- 
nuity or is held jointly, the terms and conditions thereof provide 
that there will be a decrease in the amount of the annuity pay- 
ments to be made under the contract from the time of death of 
one of the annuitants thereunder; 


(b) the terms and conditions thereof provide that where the 
holder thereof dies at or before the time he attains the age of 91 
years, the contract will terminate and an amount will be paid out 
of the contract not exceeding the amount, if any, by which the 
total premiums paid under the contract exceeds the total annuity 
payments made under the contract; 


(c) where the annuity payments are to be made over a term that 
is guaranteed or fixed, the terms and conditions thereof provide 
that as a consequence of the death of the holder thereof during 
the guaranteed or fixed term any payments that, but for the death 
of the holder, would be made during the term may be commuted 
into a single payment; or 

(d) the terms and conditions thereof, as they read on December 
1, 1982 and at all subsequent times, provide that the holder par- 
ticipates in the investment earnings of the issuer and that the 
amount of such participation is to be paid within 60 days after 
the end of the year in respect of which it is determined. 


(3) For the purposes of this section, the annuitant under an annuity 
contract is deemed to be the holder of the contract where 


(a) the contract is held by another person in trust for the annui- 
tant; or 


(b) the contract was acquired by the annuitant under a group 
term life insurance policy under which life insurance was ef- 
fected on the life of another person in respect of, in the course 
of, or by virtue of the office or employment or former office or 
employment of that other person. 


(4) In this section, 


“annuitant” under an annuity contract, at any time, means a person 
who, at that time, is entitled to receive annuity payments under the 
contract; 


“spouse” of a particular individual includes another individual of 
the opposite sex who is a party to a void or voidable marriage with 
the particular individual. 

History: Cl. 304(1)(c)(iii)(A), subcl. (c)Gv)(B)() and (I), (iv)(C)UD and (Ii), el. 
(iv)(D), and the definition “spouse” in subsec. 304(4), amended by P.C. 2001-957, s. 3 
May 31, 2001, Canada Gazette, Part Il, June 20, 2001, applicable to 2001 er seq., ex- 
cept that if a taxpayer and a person have jointly elected pursuant to s. 144 of the Mod- 
ernization of Benefits and Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 
1999 or 2000 taxation year, the amendment applies to the taxpayer and the person in 
respect of the applicable taxation year et seq. 


That portion of subsec. 304(1) preceding para. (a) replaced by P.C. 1994-940, s. 1, June 
2, 1994, Canada Gazette, Patt Il, June 15, 1994, applicable after 1989. 


Subsec. 304(1), paras. 304(2)(a) and (c) substituted, subsecs. 304(3) and (4) added, by 
P.C. 1988-1115, s. 1, June 9, 1988, Canada Gazette, Part II, June 22, 1988, applicable 
to taxation years commencing after 1986. 


That portion of subsec. 304(1) preceding para. (a) substituted by P.C. 1988-390, s. 2, 
March 3, 1988, Canada Gazette, Part Il, March 16, 1988, effective January 1, 1983. 


That portion of subsec. 304(1) preceding para. (a) substituted by P.C. 1986-1048, s. 1, 
May 1, 1986, Canada Gazette, Part Il, May 14, 1986, applicable to taxation years com- 
mencing after 1982. 


S. 304 substituted by P.C. 1983-3530, s. 5, November 17, 1983, Canada Gazette, Part 
II, November 24, 1983, applicable to taxation years commencing after 1982. 


S. 304 added by P.C. 1982-1421, s. 3, May 13, 1982, Canada Gazette, Part Il, May 26, 
1982: subsecs. 304(1)-(4) effective ah respect to annuity contracts under which an- 
nuity payments commence after 1981; subsec. 304(5) applicable to taxation years com- 
mencing after October 28, 1980. 


Definitions [Reg. 304]: “amount” — ITA 248(1); “annuitant” — Reg. 304(4); “an 
nuity” — ITA 248(1); “Canada” — ITA 255, Interpretation Act 35(1); “common-law 
partner” — ITA 248(1); “consequence of the death” — ITA 248(8); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “deferred profit sharing plan” —ITA 147(1), 
248(1); “disposed” — ITA 248(1)“disposition”; “employment”, “group term life insur- 
ance policy” —ITA 248(1); “holder” — Reg. 304(3); “individual” — ITA 248(1), “is 
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suer’” — Reg. 304(1)(c)(ii); “life insurance corporation” — ITA 248(1); “mortgage in- 
vestment corporation” —ITA 130.1(6), 248(1); “mutual fund corporation” — ITA 
131(8), 248(1); “office”, “person”, “prescribed” —ITA 248(1); “prescribed annuity 
contract” — Reg. 304(1), (2); “registered pension plan” —ITA 248(1); “specified 
trust” — Reg. 304(1)(c)(ii)(A); spouse’ — Reg. 304(4); “survivor” — Reg. 
304(1)(c)(iv)(B)(D; “taxation year’ — ITA 249; “testamentary trust’ —ITA 108(1), 
248(1); “trust” —ITA 104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 
Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance 
policies. 


305. Unallocated income accrued before 1982 — (1) For the 
purposes of section 12.2 and paragraph 56(1)(d.1) of the Act, the 
amount at any time of “unallocated income accrued in respect of the 
interest before 1982, as determined in prescribed manner’, in re- 
spect of a taxpayer’s interest in an annuity contract (other than an 
interest last acquired after December 1, 1982) or in a life insurance 
policy referred to in subsection (3), means the amount, if any, by 
which 


(a) the accumulating fund at December 31, 1981 in respect of 
the interest 


exceeds the aggregate of 


(b) his adjusted cost basis (within the meaning assigned by para- 
graph 148(9)(a) [148(9)“adjusted cost basis”] of the Act) at De- 
cember 31, 1981 in respect of the interest; and 


(c) that proportion of the amount, if any, by which the amount 
determined under paragraph (a) exceeds the amount determined 
under paragraph (b) that 


(i) the aggregate of all amounts each of which is the amount 
of an annuity payment received before that time in respect of 
the interest 


is of 
(ii) the taxpayer’s interest, immediately before the com- 


mencement of payments under the contract, in the total of the 
annuity payments 


(A) to be made under the contract, in the case of a con- 
tract for a term of years certain, or 


(B) expected to be made under the contract, in the case of 
a contract under which the continuation of the payments 
depends in whole or in part on the survival of an 
individual. 
(2) For the purposes of paragraph (1)(c), “annuity payment” does 
not include any portion of a payment under a contract the amount of 
which cannot be reasonably determined immediately before the 
commencement of payments under the contract except where such 
portion cannot be so determined because the continuation of the an- 
nuity payments under the contract depends in whole or in part on 
the survival of an individual. 


(3) For the purposes of this section, an interest in an annuity con- 
tract to which subsection 12.2(9) of the Act applies shall be deemed 
to be a continuation of the interest in the life insurance policy in 
respect of which it was issued. 

History: S. 305 added by P.C. 1983-3530, s. 5, November 17, 1983, Canada Gazette, 
Part Il, November 24, 1983, applicable to taxation years commencing after 1982. 
Definitions [Reg. 305]: “amount”, “annuity” — ITA 248(1): “annuity payment” — 
Reg. 305(2); “commencement” — Interpretation Act Sls “continuation” — Reg. 
305(3); “individual” — ITA 248(1); “life insurance policy” —ITA 138(12), Reg. 310; 
“prescribed”, “taxpayer” — ITA 248(1); “total of the payments” — Reg. 300(2)(a). 
Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance 
policies. 


306. Exempt policies — (1) For the purposes of this Part and 
subsection 12.2(11) of the Act, “exempt policy” at any time means 
a life insurance policy (other than an annuity contract or a deposit 
administration fund policy) in respect of which the following condi- 
tions are met at that time: 


(a) if that time is a policy anniversary of the policy, the accumu- 
lating fund of the policy at that time (determined without regard 
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to any policy loan) does not exceed the total of the accumulating 
funds at that time of the exemption test policies issued at or 
before that time in respect of the policy; 


(b) assuming that the terms and conditions of the policy do not 
change from those in effect on the last policy anniversary of the 
policy at or before that time and, where necessary, making rea- 
sonable assumptions about all other factors (including, in the 
case of a participating life insurance policy within the meaning 
assigned by subsection 138(12) of the Act, the assumption that 
the amounts of dividends paid will be as shown in the dividend 
scale), it is reasonable to expect that the condition in paragraph 
(a) will be met on each policy anniversary of the policy on 
which the policy could remain in force after that time and before 
the date determined under subparagraph (3)(d)(ii) with respect to 
the exemption test policies issued in respect of the policy; 


(c) the condition in paragraph (a) was met on all policy anniver- 
saries of the policy before that time; and 


(d) the condition in paragraph (b) was met at all times on and 
after the first policy anniversary of the policy and before that 
time. 


Interpretation Bulletins; IT-87R2: Policyholders’ income from life insurance 
policies. 


(2) For the purposes of subsection (1), a life insurance policy that is 
an exempt policy on its first policy anniversary shall be deemed to 
have been an exempt policy from the time of its issue until that 
anniversary. 


(3) For the purposes of this section and section 307, a separate ex- 
emption test policy shall be deemed to have been issued to a policy- 
holder in respect of a life insurance policy 


(a) on the date of issue of the life insurance policy, and 


(b) on each policy anniversary of the life insurance policy where 
the amount of the benefit on death thereunder exceeds 108 per 
cent of the amount of the benefit on death thereunder on the later 
of the date of its issue and the date of its preceding anniversary, 
if any, 


and, for the purpose of determining whether the accumulating fund 
of the life insurance policy on any particular policy anniversary 
meets the condition in paragraph (1)(a), each such exemption test 
policy shall be deemed 


(c) to have a benefit on death that is uniform throughout the term 
of the exemption test policy and equal to 


(i) where the exemption test policy is the first such policy 
issued in respect of the life insurance policy, the amount on 
that policy anniversary of the benefit on death of the life in- 
surance policy less the total of all amounts each of which is 
the amount on that policy anniversary of the benefit on death 
of another exemption test policy issued on or before that pol- 
icy anniversary in respect of the life insurance policy, and 


(li) in any other case, the amount by which the benefit on 
death of the life insurance policy on the date the exemption 
test policy was issued exceeds 108 per cent of the amount of 
the benefit on death of the life insurance policy on the later 
of the date of issue of the life insurance policy and the date 
of its preceding policy anniversary, if any; 


(d) to pay the amount of its benefit on death on the earlier of 


(i) the date of death of the person whose life is insured under 
the life insurance policy, and 


(ii) the later of 


(A) fen years after the date of issue of the life insurance 
policy, and 


(B) the date that the person whose life is insured would, if 
he survived, attain the age of 85 years; and 


(e) to be a life insurance policy in Canada issued by a life in- 
Surer that carried on its life insurance business in Canada. 


1620 


Part III — Annuities and Life Insurance Policies 


(4) Notwithstanding subsections (1) to (3), 


(a) where at any particular time the amount of the benefit on 
death of a life insurance policy is reduced, an amount equal to 
such reduction (such amount is in this paragraph referred to as 
“the reduction”) shall be applied at that time to reduce the 
amount of the benefit on death of exemption test policies issued 
before that time in respect of the life insurance policy (other 
than the exemption test policy issued in respect thereof pursuant 
to paragraph (3)(a)), in the order in which the dates of their issu- 
ance are proximate to the particular time, by an amount equal to 
the lesser of 


(i) the portion, if any, of the reduction not applied to reduce 
the benefit on death of one or more other such exemption test 
policies, and 


(11) the amount, immediately before that time, of the benefit 
on death of the relevant exemption test policy; 


(b) where on the tenth or on any subsequent policy anniversary 
of a life insurance policy, the accumulating fund thereof (com- 
puted without regard to any policy loan then outstanding in re- 
spect of the policy) exceeds 250 per cent of the accumulating 
fund thereof on its third preceding policy anniversary (computed 
without regard to any policy loan then outstanding in respect of 
the policy), each exemption test policy deemed by subsection (3) 
to have been issued before that time in respect of the life insur- 
ance policy shall be deemed to have been issued on the later of 
the date of that third preceding policy anniversary and the date 
on which it was deemed by subsection (3) to have been issued; 
and 


(c) where at one or more times after December 1, 1982 


(i) a prescribed premium has been paid by a taxpayer in re- 
spect of an interest in a life insurance policy (other than an 
annuity contract or a deposit administration fund policy) last 
acquired on or before that date, or 


(ii) an interest in a life insurance policy (other than an annu- 
ity contract or a deposit administration fund policy) issued on 
or before that date has been acquired by a taxpayer from the 
person who held the interest continuously since that date, 


the policy shall be deemed to have been an exempt policy from 
the date of its issue until the earliest of those times that occurred 
after December 1, 1982; and 


(d) a life insurance policy that ceases to be an exempt policy 
(other than by reason of its conversion into an annuity contract) 
on a policy anniversary shall be deemed to be an exempt policy 
on that anniversary 


(i) if, had that anniversary occurred 60 days after the date on 
which it did in fact occur, the policy would have been an 
exempt policy on that later date, or 


(ii) if the person whose life is insured under the policy dies 
on that anniversary or within 60 days thereafter. 


History: Subsecs. 306(1), (2) and (3) replaced by P.C. 1994-940, s. 2, June 2, 1994, 
Canada Gazette, Part I, June 15, 1994, applicable 


(a) with respect to a life insurance policy issued after March 26, 1992, other than a 
policy for which written application was made on or before March 26, 1992; and 


(b) with respect to a life insurance policy amended at any time after March 26, 
1992 to increase the amount of the benefit on death. 


S. 306 added by P.C. 1983-3530, s. 5, November 17, 1983, Canada Gazette, Part II, 
November 24, 1983, applicable to taxation years commencing after 1982. 
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Definitions [Reg. 306]: “accumulating fund’ — Reg. 307(1); “amount”, “annu- 
ity” —ITA 248(1); “benefit on death” — Reg. 310; “Canada” — ITA 255, Interpreta- 


tion Act 35(1); “dividend” —ITA 248(1); “exempt policy” —Reg. 306(1), (2), 
306(4)(d); “life insurance business” —ITA 248(1); “life insurance policy” —ITA 
138(12), Reg. 310; “life insurance policy in Canada” — ITA 138(12), 248(1); “life in- 
surer”, “person” —ITA 248(1); “policy anniversary” — Reg. 310; “policy loan” — 


ITA 148(9), Reg. 310; “prescribed” — ITA 248(1); “prescribed premium” — Reg. 
309(1): “reduction” — Reg. 306(4)(a); “taxpayer” — ITA 248(1). 


Reg. 
S. 307(2)(a)(ii) 


307. Accumulating funds — (1) For the purposes of this Part 
and section 12.2, paragraph 56(1)(d.1) and section 148 of the Act, 
“accumulating fund” at any particular time means, 


(a) in respect of a taxpayer’s interest in an annuity contract 
(other than a contract issued by a life insurer), the amount that is 
the greater of 


(i) the amount, if any, by which the cash surrender value of 
his interest at that time exceeds the amount payable, if any, 
in respect of a loan outstanding at that time made under the 
contract in respect of the interest, and 


(ii) the amount, if any, by which 


(A) the present value at that time of future payments to be 
made out of the contract in respect of his interest 


exceeds the aggregate of 


(B) the present value at that time of future premiums to be 
paid under the contract in respect of his interest, and 


(C) the amount payable, if any, in respect of a loan out- 
standing at that time, made under the contract in respect 
of his interest; 


(b) in respect of a taxpayer’s interest in a life insurance policy 
(other than an exemption test policy or an annuity contract to 
which paragraph (1)(a) applies), the product obtained when, 


(i) where the policy is not a deposit administration fund pol- 
icy and the particular time is immediately after the death of 
any person on whose life the life insurance policy is issued or 
effected, the aggregate of the maximum amounts that could 
be determined by the life insurer immediately before the 
death in respect of the policy under paragraph 1401(1)(c) and 
subparagraph 1401(1)(d)(i) if the mortality rates used were 
adjusted to reflect the assumption that the death would occur 
at the time and in the manner that it did occur, and 


(ii) in any other case, the maximum amount that could be 
determined at that particular time by the life insurer under 
paragraph 1401(1)(a), computed as though there were only 
one deposit administration fund policy, or under paragraph 
1401(1)(c), as the case may be, in respect of the policy 


is multiplied by 

(iii) the taxpayer’s proportionate interest in the policy, 
assuming for the purposes of this paragraph that the life insurer 
carried on its life insurance business in Canada, its taxation year 


ended at the particular time and the policy was a life insurance 
policy in Canada; and 


(c) in respect of an exemption test policy, 


(i) where the policy was issued at least 20 years before the 
particular time, the amount that would be determined at that 
particular time by the life insurer under clause 
1401(1)(c)(ii)(A) in respect of the policy if the insurer’s taxa- 
tion year ended at that particular time, and 


(ii) in any other case, the product obtained when the amount 
that would be determined under subparagraph (i) in respect 
of the policy on its twentieth policy anniversary is multiplied 
by the quotient obtained when the number of years since the 
policy was issued is divided by 20. 


(2) For the purposes of subsection (1), when computing the ac- 
cumulating fund of an interest described in 


(a) paragraph (1)(a), the amounts determined under clauses 
(1)(a)(ii)(A) and (B) shall be computed using, 


(i) where an interest rate for a period used by the issuer when 
the contract was issued in determining the terms of the con- 
tract was less than any rate so used for a subsequent period, 
the single rate that would, if it applied for each period, have 
produced the same terms, and 


(ii) in any other case, the rates used by the issuer when the 
contract was issued in determining the terms of the contract; 
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(b) paragraph (1)(b), where an interest rate used for a period by 
a life insurer in computing the relevant amounts in paragraph 
1403(1)(a) or (b) is determined under paragraph 1403(1)(c), (d) 
or (e), as the case may be, and that rate is less than an interest 
rate so determined for a subsequent period, the single rate that 
could, if it applied for each period, have been used in determin- 
ing the premiums for the policy shall be used; and 


(c) paragraph (1)(c) 
(1) the rates of interest and mortality used and the age of the 
person whose life is insured shall be the same as those used 
in computing the amounts described in paragraph 1403(1)(a) 
or (b) in respect of the life insurance policy in respect of 
which the exemption test policy was issued except that 


(A) where the life insurance policy is one to which para- 
graph 1403(1)(e) applies and the amount determined 
under subparagraph 1401(1)(c)(i) in respect of that policy 
is greater than the amount determined under subparagraph 
1401(1)(c)Gi) in respect thereof, the rates of interest and 
mortality used may be those used in computing the cash 
surrender values of that policy, and 


(B) where an interest rate for a period otherwise deter- 
mined under this subparagraph in respect of that interest 
is less than an interest rate so determined for a subsequent 
period, the single rate that could, if it applied for each pe- 
riod, have been used in determining the premiums for the 
life insurance policy shall be used, and 


(ii) notwithstanding subparagraph (i), 


(A) where the rates referred to in subparagraph (i) do not 
exist, the minimum guaranteed rates of interest used 
under the life insurance policy to determine cash surren- 
der values and the rates of mortality under the Commis- 
sioners 1958 Standard Ordinary Mortality Table, as pub- 
lished in Volume X of the Transactions of the Society of 
Actuaries, relevant to the person whose life is insured 
under the life insurance policy shall be used, or 


(B) where, in respect of the life insurance policy in re- 
spect of which the exemption test policy was issued, the 
period over which the amount determined under clause 
1401(1)(c)Gi)(A) does not extend to the date determined 
under subparagraph 306(3)(d)(ii), the weighted arithmetic 
mean of the interest rates used to determine such amount 
shall be used for the period that is after that period and 
before that date. 


(3) Notwithstanding paragraph (2)(c), 


(a) in the case of a life insurance policy issued after April 30, 
1985, no rate of interest used for the purpose of determining the 
accumulating fund in respect of an exemption test policy issued 
in respect thereof shall be less than 4 per cent per annum; and 


(b) in the case of a life insurance policy issued before May 1, 
1985, no rate of interest used for the purpose of determining the 
accumulating fund in respect of an exemption test policy issued 
in respect thereof shall be less than 3 per cent per annum. 


(4) For the purposes of paragraph (1)(c), 


(a) where on the date of issue of an exemption test policy the 
person whose life is insured has attained the age of 75 years, the 
references in paragraph (1)(c) to “20” and “twentieth” shall be 
read as references to “10” and “tenth” respectively; and 


(b) where on the date of issue of an exemption test policy the 
person whose life is insured has attained the age of 66 years but 
not the age of 75 years, the references in paragraph (1)(c) to 
“20” and “twentieth” shall be read as references to 


(1) the number obtained when the number of years by which 
the age of the person whose life is insured exceeds 65 years 
is subtracted from 20, and 


(ii) the adjectival form of the number obtained by performing 
the computation described in subparagraph (i), 
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respectively. 


(5) In this section, any amount determined by reference to section 
1401 shall be determined 


(a) without regard to section 1402; 


(b) as if each reference therein to the term “policy loan” were 
read as if that term had the meaning assigned by paragraph 
148(9)(e) [148(9)“policy loan”’] of the Act; and 


(c) as if clauses 1401(1)(c)(i)(B) and 1401(1)(c)(ii)(C) were read 
without reference to the expression “or the interest thereon that 
has accrued to the insurer at the end of the year”. 
History: Cl. 307(2)(c)(ii)(B) amended (to correct an incorrect reference) by P.C. 1991- 
769, s. 1, April 25, 1991, Canada Gazette, Part II, May 8, 1991, applicable to taxation 
years commencing after 1982. 


Para. 307(5)(c) added by P.C. 1984-3789, s. 2, November 29, 1984, Canada Gazette, 
Part I], December 12, 1984, applicable to taxation years commencing after 1982. 


S. 307 added by P.C. 1983-3530, s. 5, November 17, 1983, Canada Gazette, Part II, 
November 24, 1983, applicable to taxation years commencing after 1982. 
Definitions [Reg. 307]: “accumulating fund” — Reg. 307(1); “amount” — ITA 
248(1); “amount payable” — ITA 138(12), Reg. 310; “annuity” — ITA 248(1); “Can- 
ada” — ITA 255, Interpretation Act 35(1); “cash surrender value” —ITA 148(9), Reg. 
310; “insurer”, “life insurance business” — ITA 248(1); “life insurance policy”, “life 
insurance policy in Canada” — ITA 138(12), Reg. 310; “life insurer’, “person” — ITA 
248(1); “policy anniversary” — Reg. 310; “policy loan” —ITA 148(9), Reg. 310; 
“taxation year” — ITA 249; “taxpayer” — ITA 248(1). 

Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance 
policies. 


308. Net cost of pure insurance and mortality gains and 
losses — (1) For the purposes of subparagraph 20(1)(e.2)(ii) and 
paragraph (a) of the description of L in the definition “adjusted cost 
basis” in subsection 148(9) of the Act, the net cost of pure insur- 
ance for a year in respect of a taxpayer’s interest in a life insurance 
policy is the product obtained when the probability, computed on 
the basis of the rates of mortality under the 1969-75 mortality tables 
of the Canadian Institute of Actuaries published in Volume XVI of 
the Proceedings of the Canadian Institute of Actuaries or on the ba- 
sis described in subsection (1.1), that a person who has the same 
relevant characteristics as the person whose life is insured will die 
in the year is multiplied by the amount by which 


(a) the benefit on death in respect of the taxpayer’s interest at the 
end of the year 


exceeds 


(b) the accumulating fund (determined without regard to any 
policy loan outstanding) in respect of the taxpayer’s interest in 
the policy at the end of the year or the cash surrender value of 
such interest at the end of the year, depending on the method 
regularly followed by the life insurer in computing net cost of 
pure insurance. 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance poli- 
cies; IT-309R2: Premiums on life insurance used as collateral. 


(1.1) Where premiums for a particular class of life insurance policy 
offered by a life insurer do not depend directly on smoking or sex 
classification, the probability referred to in subsection (1) may be 
determined using rates of mortality otherwise determined provided 
that for each age for such class of life insurance policy, the ex- 
pected value of the aggregate net cost of pure insurance, calculated 
using such rates of mortality, is equal to the expected value of the 
aggregate net cost of pure insurance, calculated using the rates of 
mortality under the 1969-75 mortality tables of the Canadian Insti- 
tute of Actuaries published in Volume XVI of the Proceedings of 
the Canadian Institute of Actuaries. 


(2) Subject to subsection (4), for the purposes of this section and 
subparagraph 148(9)(a)(v.1) [148(9)“adjusted cost basis”G] of the 
Act, a “mortality gain” immediately before the end of any calendar 
year after 1982 in respect of a taxpayer’s interest in a life annuity 
contract means such reasonable amount in respect of his interest 
therein at that time that the life insurer determines to be the increase 
to the accumulating fund in respect of the interest that occurred dur- 
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ing that year as a consequence of the survival to the end of the year 
of one or more of the annuitants thereunder. 


(3) Subject to subsection (4), for the purposes of this section and 
subparagraph 148(9)(a)(xi) [148(9)‘adjusted cost basis’’(c)] of the 
Act, a “mortality loss” immediately before a particular time after 
1982 in respect of an interest in a life annuity contract disposed of 
immediately after that particular time as a consequence of the death 
of an annuitant thereunder means such reasonable amount that the 
life insurer determines to be the decrease, as a consequence of the 
death, in the accumulating fund in respect of the interest assuming 
that, in determining such decrease, the accumulating fund immedi- 
ately after the death is determined in the manner described in sub- 
paragraph 307(1)(b)(i). 


(4) In determining an amount for a year in respect of an interest in a 
life annuity contract under subsection (2) or (3), the expected value 
of the mortality gains in respect of the interest for the year shall be 
equal to the expected value of the mortality losses in respect of the 
interest for the year and the mortality rates for the year used in com- 
puting those expected values shall be those that would be relevant 
to the interest and that are specified under such of paragraphs 
1403(1)(c), (d) and (e) as are applicable. 


History: That portion of subsec. 308(1) before para. (a) replaced by P.C. 1994-940, s. 
3, June 2, 1994, Canada Gazette, Part Il, June 15, 1994, applicable to years ending 
after 1989, except that for taxation years that ended before December 1991, the refer- 
ence in subsec. 308(1) to “subparagraph 20(1)(e.2)(ii) and paragraph (a) of the descrip- 
tion of L in the definition “adjusted cost basis” in subsection 148(9)” shall be read as 
“subparagraphs 20(1)(e.2)(i1) and 148(9)(a)(ix)”. 

That portion of subsec. 308(1) preceding para. (a) substituted and subsec. (1.1) added 
by P.C. 1991-769, subsecs. 2(1), (2), April 25, 1991, Canada Gazette, Part Il, May 8, 
1991, applicable to 1986 ef seq. 

S. 308 added by P.C. 1983-3530, s. 5, November 17, 1983, Canada Gazette, Part II, 
November 24, 1983, applicable to taxation years commencing May 31, 1985. S.C. 
1984, c. 1, subsec. 82(4) provides that s. 308 is deemed to have been validly made on 
November 17, 1983, with effect as indicated above as if para. 148(9)(a) of the Income 
Tax Act as amended by 1984, c. 1, had been in force on that date. 


Definitions [Reg. 308]: “accumulating fund” — Reg. 307(1): “amount”, “annu- 
ity’ —ITA 248(1); “benefit on death” — Reg. 310; “cash surrender value” — ITA 
148(9), Reg. 310; “consequence of the death” —ITA 248(8): “disposed” — ITA 
248(1)“disposition”; “life annuity contract” — Reg. 301(1), (2); “life insurance pol- 
icy” —ITA 138(12), Reg. 310; “life insurer” — ITA 248(1); “mortality gain” — Reg, 
308(2); “mortality loss” — Reg. 308(3); “person” — ITA 248(1); “policy loan” — ITA 
148(9), Reg. 310; “probability” — Reg. 308(1.1); “taxpayer” — ITA 248(1). 


309. Prescribed premiums and prescribed increases — (1) 
For the purposes of subsections 12.2(9) and 89(2) of the Act, sec- 
tion 306 and this section, a premium at any time under a life insur- 
ance policy is a “prescribed premium” if the total amount of one or 
more premiums paid at that time under the policy exceeds the 
amount of premium that, under the policy, was scheduled to be paid 
at that time and that was fixed and determined on or before Decem- 
ber 1, 1982, adjusted for such of the following transactions and 
events that have occurred after that date in respect of the policy: 


(a) a change in underwriting class; 
(b) a change in premium due to a change in frequency of pre- 
mium payments within a year that does not alter the present 
value, at the beginning of the year, of the total premiums to be 
paid under the policy in the year; 
(c) an addition or deletion of accidental death or guaranteed 
purchase option benefits or disability benefits that provide for 
annuity payments or waiver of premiums; 
(d) a premium adjustment as a result of interest, mortality or ex- 
pense considerations, or of a change in the benefit on death 
under the policy relating to an increase in the Consumer Price 
Index (as published by Statistics Canada under the authority of 
the Statistics Act) where such adjustment 
(i) is made by the life insurer on a class basis pursuant to the 
policy’s terms as they read on December 1, 1982, and 
(ii) is not made as a result of the exercise of a conversion 
privilege under the policy; 


Reg. 
S. 309(4) 


‘(e) a change arising from the provision of an additional benefit 
on death under a participating life insurance policy (within the 
meaning assigned by paragraph 138(12)(k) [138(12)“participat- 
ing life insurance policy’’] of the Act) as, on account or in lieu of 
payment of, or in satisfaction of 


(i) policy dividends or other distributions of the life insurer’s 
income from its participating life insurance business as deter- 
mined under section 2402, or 


(11) interest earned on policy dividends that are held on de- 
posit by the life insurer; 


(f) redating lapsed policies within the reinstatement period re- 
ferred to in subparagraph 148(9)(c)(vi) [148(9)“disposition”(g)] 
of the Act or redating for policy loan indebtedness; 


(g) a change in premium due to a correction of erroneous infor- 
mation contained in the application for the policy; 


(h) payment of a premium after its due date, or payment of a 
premium no more than 30 days before its due date, as estab- 
lished on or before December 1, 1982; and 


(i) the payment of an amount described in subparagraph 
148(9)(e.1)G) [148(9)“premium’(a)] of the Act. 


(2) For the purposes of subsections 12.2(9) and 89(2) of the Act, a 
“prescribed increase” in a benefit on death under a life insurance 
policy has occurred at any time where the amount of the benefit on 
death under the policy at that time exceeds the amount of the bene- 
fit on death at that time under the policy that was fixed and deter- 
mined on or before December 1, 1982, adjusted for such of the fol- 
lowing transactions and events that have occurred after that date in 
respect of the policy: 


(a) an increase resulting from a change described in paragraph 
(1)(e); 

(b) a change as a result of interest, mortality or expense consid- 
erations, or an increase in the Consumer Price Index (as pub- 
lished by Statistics Canada under the authority of the Statistics 
Act) where such change is made by the life insurer on a class 


basis pursuant to the policy’s terms as they read on December 1, 
1982; 


(c) an increase in consequence of the prepayment of premiums 
(other than prescribed premiums) under the policy where such 
increase does not exceed the aggregate of the premiums that 
would otherwise have been paid; 


(d) an increase in respect of a policy for which 


(i) the benefit on death was, at December 1, 1982, a specific 
mathematical function of the policy’s cash surrender value or 
factors including the policy’s cash surrender value, and 


(ii) that function has not changed since that date, 


unless any part of such increase is attributable to a prescribed 
premium paid in respect of a policy or to income earned on such 
a premium; and 


(e) an increase that is granted by the life insurer on a class basis 
without consideration and not pursuant to any term of the 
contract. 


(3) For the purposes of subsections (1) and (2), a life insurance pol- 
icy that is issued as a result of the exercise of a renewal privilege 
provided under the terms of another policy as they read on Decem- 
ber 1, 1982 shall be deemed to be a continuation of that other 


policy. 


(4) For the purposes of subsection (2), a life insurance policy that is 
issued as a result of the exercise of a conversion privilege provided 
under the terms of another policy as they read on December 1, 1982 
shall be deemed to be a continuation of that other policy except that 
any portion of the policy relating to the portion of the benefit on 
death, immediately before the conversion, that arose as a conse- 
quence of an event occurring after December 1, 1982 and described 
in paragraph (1)(e) shall be deemed to be a separate life insurance 
policy issued at the time of the conversion. 
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History: S. 309 added by P.C. 1983-3530, s. 5, November 17, 1983, Canada Gazette, 
Part II, November 24, 1983, applicable to taxation years commencing after 1982. 


Definitions [Reg. 309]: “amount”, “annuity” — ITA 248(1); “benefit on death” — 
Reg. 310; “Canada” — ITA 255, Interpretation Act 35(1); “cash surrender value” — 
ITA 148(9), Reg. 310; “continuation” — Reg. 309(3), (4); “dividend”, “insurer”, “life 
insurance business’ — ITA 248(1); “life insurance policy” — ITA 138(12), Reg. 310; 
“life insurer” — ITA 248(1); “policy loan” — ITA 148(9), Reg. 310; “prescribed” — 
ITA 248(1); “prescribed premium” — Reg. 309(1). 

Interpretation Bulletins: IT-66R6: Capital dividends; IT-87R2: Policyholders’ in- 
come from life insurance policies. 


310. Interpretation — For the purposes of sections 300, 301 and 
304 to 309 and this section, 


“amount payable” has the meaning assigned by paragraph 
138(12)(b.1) [138(12)“‘amount payable”’] of the Act; 


“benefit on death’ does not include policy dividends or any inter- 
est thereon held on deposit by an insurer or any additional amount 
payable as a result of accidental death; 


“cash surrender value” has the meaning assigned by paragraph 
148(9)(b) [148(9)“cash surrender value”} of the Act; 


“life insurance policy” has the meaning assigned by paragraph 
138(12)(f) [138(12)“‘life insurance policy”’] of the Act; 


“life insurance policy in Canada” has the meaning assigned by 
paragraph 138(12)(g) [138(12)“life insurance policy in Canada”] of 
the Act; 


“policy anniversary” includes, where a life insurance policy was 
in existence throughout a calendar year and there would not other- 
wise be a policy anniversary in the year in respect of the policy, the 
end of the calendar year; 


“policy loan” has the meaning assigned by paragraph 148(9)(e) 
[148(9)“policy loan”] of the Act; 


“proceeds of the disposition” has the meaning assigned by para- 
graph 148(9)(e.2) [148(9)“proceeds of the disposition’”] of the Act; 


“tax anniversary date” in relation to an annuity contract means the 
second anniversary date of the contract to occur after October 22, 
1968. 


History: S. 310 added by 1983-3530, s. 5, November 17, 1983, Canada Gazette, Part 
Il, November 24, 1983, applicable to taxation years commencing after 1982. 
Definitions [Reg. 310]: “amount?—ITA 248(1); “amount payable” — ITA 
138(12), Reg. 310; “annuity”, “dividend”, “insurer’” — ITA 248(1); “life insurance pol- 
icy” —ITA 138(12), Reg. 310. 


PART IV — TAXABLE INCOME EARNED IN 
A PROVINCE BY A CORPORATION 


History: Part IV was consolidated by the Consolidated Regulations of Canada, chapter 
945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada 
Gazette, Part Il, August 8, 1979. 


400. Interpretation —(1) For the purposes of paragraph 
124(4)(a) [124(4)“taxable income earned in the year in a province”’] 
of the Act, a corporation’s “taxable income earned in the year in a 
province” means the aggregate of the taxable incomes of the corpo- 
ration earned in the year in each of the provinces. 


History: Subsec. 400(1) substituted by P.C. 1981-808, s. 1, March 26, 1981, Canada 
Gazette, Part II, April 8, 1981, applicable to the 1980 and subsequent taxation years. 


Subsec. 400(1) substituted by P.C. 1978-3101, s. 1, October 12, 1978. Canada Gazette, 
Part Il, October 25, 1978, applicable to the 1978 and subsequent taxation years. 


(2) [Permanent establishment] — For the purposes of this Part, 
“permanent establishment” in respect of a corporation means a 
fixed place of business of the corporation, including an office, a 
branch, a mine, an oil well, a farm, a timberland, a factory, a work- 
shop or a warehouse, and 


(a) where the corporation does not have any fixed place of busi- 
ness it means the principal place in which the corporation’s busi- 
ness is conducted; 


Income Tax Regulations 


(b) where a corporation carries on business through an employee 
or agent, established in a particular place, who has general au- 
thority to contract for his employer or principal or who has a 
stock of merchandise owned by his employer or principal from 
which he regularly fills orders which he receives, the corpora- 
tion shall be deemed to have a permanent establishment in that 
place; 


(c) an insurance corporation is deemed to have a permanent es- 
tablishment in each province and country in which the corpora- 
tion is registered or licensed to do business; 


(d) where a corporation, otherwise having a permanent estab- 
lishment in Canada, owns land in a province, such land shall be 
deemed to be a permanent establishment; 


(e) where a corporation uses substantial machinery or equipment 
in a particular place at any time in a taxation year it shall be 
deemed to have a permanent establishment in that place; 


(f) the fact that a corporation has business dealings through a 
commission agent, broker or other independent agent or main- 
tains an office solely for the purchase of merchandise shall not 
of itself be held to mean that the corporation has a permanent 
establishment; and 


(g) the fact that a corporation has a subsidiary controlled corpo- 
ration in a place or a subsidiary controlled corporation engaged 
in trade or business in a place shall not of itself be held to mean 
that the corporation is operating a permanent establishment in 
that place. 


Related Provisions: Reg. 5906 — Carrying on business in a country. 


History: All that portion of subsec. 400(2) preceding para. (a) amended by P.C. 1994- 
139, subsec. 1(1), January 27, 1994, Canada Gazette, Part Il, February 9, 1994, appli- 
cable after 10:00 p.m. EDST, April 26, 1989. 


All that portion of subsec. 400(2) preceding para. (a) substituted by P.C. 1986-772, s. 1, 
March 26, 1986, Canada Gazette, Part II, April 16, 1986, effective after October 31, 
1985. 


Interpretation Bulletins: IT-177R2: Permanent establishment of a corporation in a 
province; IT-393R2: Election re tax on rents and timber royalties — non-residents. 


I.T. Technical News: 2 (permanent establishment in province through an agent); 33 
(permanent establishment — the Dudney case update). 


Definitions [Reg. 400]: “business” — ITA 248(1); “Canada” — ITA 255, Interpre- 


tation Act 35(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “employee”, 
“employer”, “insurance corporation”, “office” —ITA 248(1); “permanent establish- 
ment” — Reg. 400(2); “province” — Interpretation Act 35(1); “subsidiary controlled 
corporation” — ITA 248(1); “taxable income” — Reg. 413(1); “taxation year” — ITA 
249, 


401. Computation of taxable income — The amount of taxable 
income of a corporation earned in a year in a particular province 
shall be determined in accordance with the provisions of this Part. 


Forms: T2 SCH 383: Manitoba corporation tax calculation; T2 SCH 384: Manitoba 
Co-Operative education tax credit; T2 SCH 385: Manitoba odour control tax credit; T2 
SCH 411: Saskatchewan corporation tax calculation; T2 SCH 424: B.C. two-year tax 
holiday for new small businesses; T2 SCH 427: B.C. corporation tax calculation. 


Definitions [Reg. 401]: “amount” — ITA 248(1); “corporation” — ITA 248(1), In- 


terpretation Act 35(1); “province” — Interpretation Act 35(1); “taxable income” — 
Reg. 413(1). 


402. General rules — (1) Where, in a taxation year, a corporation 
had a permanent establishment in a particular province and had no 
permanent establishment outside that province, the whole of its tax- 


able income for the year shall be deemed to have been earned 
therein. 


(2) Where, in a taxation year, a corporation had no permanent es- 
tablishment in a particular province, no part of its taxable income 
for the year shall be deemed to have been earned therein. 


(3) Except as otherwise provided, where, in a taxation year, a cor- 
poration had a permanent establishment in a province and a perma- 
nent establishment outside that province, the amount of its taxable 
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income that shall be deemed to have been earned in the year in the 
province is 


(a) in any case other than a case specified in paragraph (b) or (c), 
'/> the aggregate of 


(i) that proportion of its taxable income for the year that the 
gross revenue for the year reasonably attributable to the per- 
manent establishment in the province is of its total gross rev- 
enue for the year, and 


(ii) that proportion of its taxable income for the year that the 
aggregate of the salaries and wages paid in the year by the 
corporation to employees of the permanent establishment in 
the province is of the aggregate of all salaries and wages paid 
in the year by the corporation; 


(b) in any case where the gross revenue for the year of the cor- 
poration is nil, that proportion of its taxable income for the year 
that the aggregate of the salaries and wages paid in the year by 
the corporation to employees of the permanent establishment in 
the province is of the aggregate of all salaries and wages paid in 
the year by the corporation; and 


(c) in any case where the aggregate of the salaries and wages 
paid in the year by the corporation is nil, that proportion of its 
taxable income for the year that the gross revenue for the year 
reasonably attributable to the permanent establishment in the 
province is of its total gross revenue for the year. 
Interpretation Bulletins: IT-177R2: Permanent establishment of a corporation in a 
province. 


Forms: T2S-TC: Tax calculation supplementary — corporations. 


(4) [Attribution to permanent establishment] — For the pur- 
pose of determining the gross revenue for the year reasonably at- 
tributable to a permanent establishment in a province or country 
other than Canada, within the meaning of subsection (3), the fol- 
lowing rules shall apply: 


(a) where the destination of a shipment of merchandise to a cus- 
tomer to whom the merchandise is sold is in the particular prov- 
ince or country, the gross revenue derived therefrom shall be at- 
tributable to the permanent establishment in the province or 
country; 


(b) except as provided in paragraph (c), where the destination of 
a shipment of merchandise to a customer to whom the merchan- 
dise is sold is in a province or country other than Canada in 
which the taxpayer has no permanent establishment, if the per- 
son negotiating the sale may reasonably be regarded as being 
attached to the permanent establishment in the particular prov- 
ince or country, the gross revenue derived therefrom shall be at- 
tributable to that permanent establishment; 


(c) where the destination of a shipment of merchandise to a cus- 
tomer to whom the merchandise is sold is in a country other than 
Canada in which the taxpayer has no permanent establishment, 


(i) if the merchandise was produced or manufactured or pro- 
duced and manufactured, entirely in the particular province 
by the taxpayer, the gross revenue derived therefrom shall be 
attributable to the permanent establishment in the province, 
or 


‘fice with which the sale was negotiated is located in the particu- 


lar province or country, the gross revenue derived therefrom 
shall be attributable to the permanent establishment in the prov- 
ince or country; 


(e) except as provided in paragraph (f), where a customer to 
whom merchandise is sold instructs that shipment be made to 
some other person and the customer’s office with which the sale 
was negotiated is located in a province or country other than 
Canada in which the taxpayer has no permanent establishment, 
if the person negotiating the sale may reasonably be regarded as 
being attached to the permanent establishment in the particular 
province or country, the gross revenue derived therefrom shall 
be attributable to that permanent establishment; 


(f) where a customer to whom merchandise is sold instructs that 
shipment be made to some other person and the customer’s of- 
fice with which the sale was negotiated is located in a country 
other than Canada in which the taxpayer has no permanent 
establishment, 


(i) if the merchandise was produced or manufactured, or pro- 
duced and manufactured, entirely in the particular province 
by the taxpayer, the gross revenue derived therefrom shall be 
attributable to the permanent establishment in the province, 
or 


(11) if the merchandise was produced or manufactured, or 
produced and manufactured, partly in the particular province 
and partly in another place by the taxpayer, the gross revenue 
derived therefrom attributable to the permanent establish- 
ment in the province shall be that proportion thereof that the 
salaries and wages paid in the year to employees of the per- 
manent establishment in the province where the merchandise 
was partly produced or manufactured (or partly produced and 
manufactured) is of the aggregate of the salaries and wages 
paid in the year to employees of the permanent establish- 
ments where the merchandise was produced or manufactured 
(or produced and manufactured); 


(g) where gross revenue is derived from services rendered in the 
particular province or country, the gross revenue shall be attribu- 
table to the permanent establishment in the province or country; 


(h) where gross revenue is derived from services rendered in a 
province or country other than Canada in which the taxpayer has 
no permanent establishment, if the person negotiating the con- 
tract may reasonably be regarded as being attached to the perma- 
nent establishment of the taxpayer in the particular province or 
country, the gross revenue shall be attributable to that permanent 
establishment; 


(i) where standing timber or the right to cut standing timber is 
sold and the timber limit on which the timber is standing is in 
the particular province or country, the gross revenue from such 
sale shall be attributable to the permanent establishment of the 
taxpayer in the province or country; and 


(j) gross revenue which arises from leasing land owned by the 
taxpayer in a province and which 1s included in computing its 
income under Part I of the Act shall be attributable to the perma- 
nent establishment, if any, of the taxpayer in the province where 
the land is situated. 


(ii) if the merchandise was produced OF manufactured, OF | Interpretation Bulletins: IT-177R2: Permanent establishment of a corporation in a 
produced and manufactured, partly in the particular province | province. 


and partly in another place by the taxpayer, the gross revenue 
derived therefrom attributable to the permanent. establish- 
ment in the province shall be that proportion thereof that the 
salaries and wages paid in the year to employees of the per- 
manent establishment in the province where the merchandise 
was partly produced or manufactured (or partly produced and 
manufactured) is of the aggregate of the salaries and wages 
paid in the year to employees of the permanent establish- 
ments where the merchandise was produced or manufactured 
(or produced and manufactured), 


(d) where a customer to whom merchandise is sold instructs that 
shipment be made to some other person and the customer’s of- 
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(4.1) For the purposes of subsections (3) and (4), where, in a taxa- 
tion year, 


(a) the destination of a shipment of merchandise to a customer to 
whom the merchandise is sold by a corporation is in a country 
other than Canada or the customer to whom merchandise is sold 
by a corporation instructs that the shipment of merchandise be 
made by the corporation to another person and the customer’s 
office with which the sale was negotiated is located in a country 
other than Canada, 


(b) the corporation has a permanent establishment in the other 
country, and 
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(c) the corporation is not subject to taxation on its income under 
the laws of the other country, or its gross revenue derived from 
the sale is not included in computing the income or profit or 
other base for income or profits taxation by the other country, 
because of 


(i) the provisions of any taxing statute of the other country, 
or 


(ii) the operation of any tax treaty or convention between 
Canada and the other country, 


the following rules apply: 
(d) with respect to the gross revenue derived from the sale, 

(i) paragraphs 4(a) and (d) do not apply, 

(ii) that portion of paragraph 4(c) preceding subparagraph (i) 

thereof shall be read as follows: 
““(c) where the destination of a shipment of merchandise 
to a customer to whom the merchandise is sold is in a 
country other than Canada,” and 

(iii) that portion of paragraph 4(f) preceding subparagraph (i) 

thereof shall be read as follows: 
“(f) where a customer to whom the merchandise is sold 
instructs that shipment be made to some other person 


and the customer’s office with which the sale was nego- 
tiated is located in a country other than Canada,”; and 


(e) for the purposes of subparagraph (3)(a)(ii), paragraph (3)(b) 
and subparagraphs (4)(c)(ii) and (f)(ii), salaries and wages paid 
in the year to employees of any permanent establishment of the 
corporation located in that other country shall be deemed to be 
nil. 
History: Subsec. 402(4.1) added by P.C. 1994-662, s. 1, April 28, 1994, Canada Ga- 
zette, Part Il, May 18, 1994, applicable to taxation years commencing after 1992, and 
where the corporation so elects by notifying the Minister of National Revenue in writ- 
ing by November 30, 1994, to taxation years ending after 1991. 


(5) For the purposes of subsection (3), “gross revenue” does not 
include interest on bonds, debentures or mortgages, dividends on 
shares of capital stock, or rentals or royalties from property that is 
not used in connection with the principal business operations of the 
corporation. 


(6) For the purposes of subsection (3), where part of the corpora- 
tion’s operations were conducted in partnership with one or more 
other persons- 


(a) the corporation’s gross revenue for the year, and 
(b) the salaries and wages paid in the year by the corporation, 
shall include, in respect of those operations, only that proportion of 


(c) the total gross revenue of the partnership for its fiscal period 
ending in or coinciding with the year, and 


(d) the total salaries and wages paid by the partnership in its 
fiscal period ending in or coinciding with the year, 


respectively, that 


(e) the corporation’s share of the income or loss of the partner- 
ship for the fiscal period ending in or coinciding with the year, 


is of 


(f) the total income or loss of the partnership for the fiscal period 
ending in or coinciding with the year. 


(7) Where a corporation pays a fee to another person under an 
agreement pursuant to which that other person or employees of that 
other person perform services for the corporation that would nor- 
mally be performed by employees of the corporation, the fee so 
paid shall be deemed to be salary paid in the year by the corporation 
and that part of the fee that may reasonably be regarded as payment 
in respect of services rendered at a particular permanent establish- 
ment of the corporation shall be deemed to be salary paid to an em- 
ployee of that permanent establishment. 


(8) For the purposes of subsection (7), a fee does not include a com- 
mission paid to a person who is not an employee of the corporation. 
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History: Subsec. 402(3), all that portion of subsec. 402(4) preceding para. (a), subsec. 
402(b) substituted by P.C. 1980-3346, s. 1, December 11, 1980, Canada Gazette, Part 
II, December 24, 1980, effective in respect of taxation years of corporations commenc- 
ing after 1980. 

Definitions [Reg. 402]: “amount”, “business” — ITA 248(1); “Canada” — ITA 255, 
Interpretation Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “divi- 
dend”, “employee” — ITA 248(1); “fee” — Reg. 402(8); “fiscal period” —ITA 249.1; 
“gross revenue” — Reg. 402(4), (5), (6); “office” — ITA 248(1); “permanent establish- 
ment” — Reg. 400(2); “person”, “property” —ITA 248(1); “province” — Interpreta- 
tion Act 35(1); “salaries and wages paid in the year” — Reg. 413(1); “share” — ITA 
248(1); “taxable income” — Reg. 413(1); “taxation year’ — ITA 249; “taxpayer” — 
ITA 248(1); “total gross revenue for the year’ — Reg. 413(2). 

Interpretation Bulletins: IT-177R2: Permanent establishment of a corporation in a 
province. 


402.1 Transitional — Taxable income earned in the 1978 
taxation year in the Northwest Territories — Where in its 
1978 taxation year a corporation had a permanent establishment in 
the Northwest Territories, its taxable income earned in the year in 
the Northwest Territories is that proportion of the amount thereof 
otherwise determined in accordance with this Part that the number 
of days in that portion of the 1978 taxation year of the corporation 
that is in 1978 is of the number of days in the whole of that taxation 
year. 

History: S. 402.1 added by P.C. 1978-3101, s. 2, October 12, 1978, Canada Gazette, 
Part II, October 25, 1978. 


402.2 Transitional — Taxable income earned in the 1980 
taxation year in the Yukon Territory — Where in its 1980 
taxation year a corporation had a permanent establishment in the 
Yukon Territory, its taxable income earned in the year in the Yukon 
Territory is that proportion of the amount thereof otherwise deter- 
mined in accordance with this Part that the number of days in that 
portion of the 1980 taxation year of the corporation that is in 1980 
is of the number of days in the whole of that taxation year. 


History: S. 402.2 added by P.C. 1981-808, s. 2, March 26, 1981, Canada Gazette, Part 
II, April 8, 1981 


403. Insurance corporations — (1) Notwithstanding subsec- 
tions 402(3) and (4), the amount of taxable income that shall be 
deemed to have been earned in a taxation year in a particular prov- 
ince by an insurance corporation is that proportion of its taxable 
income for the year that the aggregate of 


(a) its net premiums for the year in respect of insurance on pro- 
perty situated in the province, and 


(b) its net premiums for the year in respect of insurance, other 
than on property, from contracts. with persons resident in the 
province, 


is of the total of such of its net premiums for the year as are in- 
cluded in computing its income for the purposes of Part I of the Act. 


(2) In this section, “net premiums” of a corporation for a taxation 
year means the aggregate of the gross premiums received by the 
Corporation in the year (other than consideration received for annui- 
ties), minus the aggregate for the year of 


(a) premiums paid for reinsurance, 
(b) dividends or rebates paid or credited to policyholders, and 


(c) rebates or returned premiums paid in respect of the cancella- 
tion of policies, 


by the corporation. 


(3) For the purposes of subsection (1), where an insurance corpora- 
tion had no permanent establishment in a taxation year in a particu- 
lar province 


> 


(a) each net premium for that year in respect of insurance on 
Property situated in the particular province shall be deemed to be 
a net premium in respect of insurance on property situated in the 
Province in which the permanent establishment of the corpora- 


ch to which the net premium is reasonably attributable is situ- 
ated; and 


1626 


Part [IV — Taxable Income Earned in a Province 


(b) each net premium for that year in respect of insurance, other 
than on property, from contracts with persons resident in the 
particular province shall be deemed to be a net premium in re- 
spect of insurance, other than on property, from contracts with 
persons resident in the province in which the permanent estab- 
lishment of the corporation to which the net premium is reasona- 
bly attributable is situated. 
Definitions [Reg. 403]: “amount” — ITA 248(1); “corporation” —ITA 248(1), /n- 
terpretation Act 35(1); “dividend”, “insurance corporation” — ITA 248(1); “net premi- 
ums” — Reg. 403(2), (3); “permanent establishment” — Reg. 400(2); “property” — 
ITA 248(1); “province” — Interpretation Act 35(1); “taxable income” — Reg. 413(1); 
“taxation year” — ITA 249. 


404. Chartered banks — (1) Notwithstanding subsections 402(3) 
and (4), the amount of taxable income that shall be deemed to have 
been earned by a chartered bank in a taxation year in a province in 
which it had a permanent establishment is '/ of the eeeInEels of 


ment — Reg. 404(1) opening words — 


Proposed mer 


404, Banks — (1) Notwithstanding ubeecticns 402(3) ee (4), : 


the amount of taxable income that is deemed to have been Sartied. 


by a bank in a taxation year in a province in which 1 it ied a perils 
nent establishment is '/; of the total of i. 


Application: The February 13, 2003 draft regulations (foreign ranches), s ss. 
and 3, (pre-published in the Canada Gazette, Part I, February 15, 2003), will ie : 
the heading to s. 404, in force on the day on which these Regulations are banaen 
and the opening words of subsec. 404(1) to read as. 8 above applicabl - 
j000 : 


Regulatory Impact analyte Statement: Tax. 


bater 


Z 


A corporation that has taxable income earned in a provine for a 10 per- 
cent federal tax abatement under section 124 of the Act, ane 


tions prescribes the meaning of “taxable income earned i ina province”. 


Former subsection 404(1) prescribes the taxable income earned i in. 
chartered banks. This amendment changes the reference from “chart io 
“bank” to reflect the fact that for the purpose of the Act a “bank” now includes an 7 
authorized foreign bank or a bank within the meaning assigned by the Bank Act. 


(a) that proportion of its taxable income for the year that the 
aggregate of the salaries and wages paid in the year by the bank 
to employees of its permanent establishment in the province is 
of the aggregate of all salaries and wages paid in the year by the 
bank, and 


(b) twice that proportion of its taxable income for the year that 
the aggregate amount of loans and deposits. of its permanent es- 
tablishment in the province for the year is of the aggregate 
amount of all loans and deposits of the bank for the year. 


Related Provisions: Reg. 413(3) — Application to authorized foreign bank. 


(2) For the purposes of subsection (1), the amount of loans for a 
taxation year is 1/12 of the aggregate of the amounts outstanding, 
on the loans made by the bank, at the close of business on the last 
day of each month in the year. 


(3) For the purposes of subsection (1), the amount of deposits for a 
taxation year is 1/12 of the aggregate of the amounts on deposit 
with the bank at the close of business on the last day of each month 
in the year. 


(4) For the purposes of subsections (2) and (3), loans’and deposits 
do not include bonds, stocks, debentures, items in transit and depos- 
its in favour of Her Majesty in right of Canada. 

History: Subsec. 404(1) substituted by P.C. 1980-3346, s. 2, December 11, 1980, Can- 
ada Gazette, Part 11, December 24, 1980, effective in respect of taxation years of cor- 
porations commencing after 1980. 


Definitions [Reg. 404]: “all loans and deposits of the bank for the year” — Reg. 


413(3); “amount” —ITA 248(1); “bank” —ITA 248(1), Interpretation Act 35(1); 
“business” —ITA 248(1); “Canada” —ITA 255, Interpretation Act 35(1); “depos- 
its’ —Reg. 404(3), (4); “employee” —ITA 248(1); “Her Majesty” — /nterpretation 
Act 35(1); “loans” — Reg. 404(2), (4); “month” — Interpretation Act 35(1); “perma- 
nent establishment” — Reg. 400(2); “province” — Interpretation Act 35(1); “salaries 
and wages paid in the year” — Reg. 413(1); “taxable income” — Reg. 413(1); “taxa- 


tion year’ — ITA 249, 


Reg. 
S. 406(2)(d) 


405. Trust and loan corporations — (1) Notwithstanding sub- 
sections 402(3) and (4), the amount of taxable income that shall be 
deemed to have been earned in a taxation year by a trust and loan 
corporation, trust corporation or loan corporation in a province in 
which it had a permanent establishment is that proportion of its tax- 
able income for the year that the gross revenue for the year of its 
permanent establishment in the province is of the total gross reve- 
nue for the year of the corporation. 


(2) In subsection (1), “gross revenue for the year of its permanent 
establishment in the province” means the aggregate of the gross 
revenue of the corporation for the year arising from 


(a) loans secured by lands situated in the province; 


(b) loans, not secured by land, to persons residing in the 
province; 


(c) loans 


(i) to persons residing in a province or country other than 
Canada in which the corporation has no permanent establish- 
ment, and 


(1). administered by a permanent establishment in the 
province, 


except loans secured by land situated in a province or country 
other than Canada in which the corporation has a permanent es- 
tablishment; and 


(d) business conducted at the permanent establishment in the 
province, other than revenue in respect of loans. 
History: S. 405 substituted by P.C. 1980-3346, s. 3, December 11, 1980, Canada Ga- 
zette, Part Il, December 24, 1980, effective in respect of taxation years of corporations 
commencing after 1980, 
Definitions [Reg. 405]: “amount”, “business” — ITA 248(1); “Canada” —ITA 255, 
Interpretation Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “gross 
revenue” — ITA 248(1); “gross revenue for the year of its permanent establishment in 
the province” — Reg. 405(2); “permanent establishment” — Reg. 400(2); “person” — 
ITA 248(1);.“province” — /nterpretation Act 35(1); “taxable income” — Reg. 413(1); 
“taxation year’ — ITA 249; “trust” — ITA 104(1), 248(1), (3). 


406. Railway corporations — (1) Notwithstanding subsections 
402(3) and (4), the amount of taxable income that shall be deemed 
to have been earned by a railway corporation in a taxation year in a 
province in which it had a permanent establishment is, unless sub- 
section (2) applies, '/ the aggregate of 


(a) that proportion of the taxable income of the corporation for 
the year that the equated track miles of the corporation in the 
province is of the equated track miles of the corporation in Can- 
ada; and 


(b) that proportion of the taxable income of the corporation for 
the year that the gross ton miles of the corporation for the year 
in the province is of the gross ton miles of the corporation for 
the year in Canada. 


(2) Where a corporation to which subsection (1) would apply, if this 
subsection did not apply thereto, operates an airline service, ships or 
hotels or receives substantial revenues that are petroleum or natural 
gas royalties, or does a combination of two or more of those things, 
the amount of its taxable income that shall be deemed to have been 
earned in a taxation year in a province in which it had a permanent 
establishment is the aggregate of the amounts computed 


(a) by applying the provisions of section 407 to that part of its 
taxable income for the year that may reasonably be considered 
to have arisen from the operation of the airline service; 


(b) by. applying the provisions of section 410 to that part of its 
taxable income for the year that may reasonably be considered 
to have arisen from the operation of the ships; 


(c) by applying the provisions of section 402 to that part of its 
taxable income for the year that may reasonably be considered 
to have arisen from the operation of the hotels; 


(d) by applying the provisions of section 402 to that part of its 
taxable income for the year that may reasonably be considered 
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to have arisen from the ownership by the taxpayer of petroleum 
or natural gas rights or any interest therein; and 


(ec) by applying the provisions of subsection (1) to the remaining 
portion of its taxable income for the year. 


(3) In this section, “equated track miles” in a specified place means 
the aggregate of 


(a) the number of miles of first main track, 

(b) 80 per cent of the number of miles of other main tracks, and 

(c) 50 per cent of the number of miles of yard tracks and sidings, 
in that place. 


(4) For the purpose of making an allocation under paragraph (2)(b), 
a reference in section 410 to “salaries and wages paid in the year by 
the corporation to employees” shall be read as a reference to sala- 
ries and wages paid by the corporation to employees employed in 
the operation of permanent establishments (other than ships) main- 
tained for the shipping business. 


(5) For the purpose of making an allocation under paragraph (2)(c), 


(a) a reference in section 402 to “gross revenue for the year rea- 
sonably attributable to the permanent establishment in the prov- 
ince” shall be read as a reference to the gross revenue of the 
taxpayer from operating hotels therein; 


(b) a reference in section 402 to “total gross revenue for the 
year” shall be read as a reference to the total gross revenue of 
the taxpayer for the year from operating hotels; and 


(c) a reference in section 402 to “salaries and wages paid in the 
year by the corporation to employees” shall be read as a refer- 
ence to salaries and wages paid to employees engaged in the op- 
erations of its hotels. 


(6) Notwithstanding subsection 402(5), for the purpose of making 
an allocation under paragraph (2)(d), 


(a) a reference in section 402 to “gross revenue for the year rea- 
sonably attributable to the permanent establishment in the prov- 
ince” shall be read as a reference to the gross revenue of the 
taxpayer from the ownership by the taxpayer of petroleum and 
natural gas rights in lands in the province and any interest 
therein; 


(b) a reference in section 402 to “total gross revenue for the 
year” shall be read as a reference to the total gross revenue of 
the taxpayer from ownership by the taxpayer of petroleum and 
natural gas rights and any interest therein; and 


(c) a reference in section 402 to “salaries and wages paid in the 
year by the corporation to employees” shall be read as a refer- 
ence to salaries and wages paid to employees employed in con- 
nection with the corporation’s petroleum and natural gas rights 
and interests therein. 
History: All that portion of subsec. 406(1) preceding para. (a), and subsec. 406(2) 
substituted by P.C. 1980-3346, s. 4, December 11, 1980, Canada Gazette, Part II, De- 


cember 24, 1980, effective in respect of taxation years of corporations commencing 
after 1980. 


Definitions [Reg. 406]: “amount”, “business” — ITA 248(1); “Canada” — ITA 255, 


Interpretation Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “em- 
ployed”, “employee” — ITA 248(1): “equated track miles” — Reg. 406(3); “gross rey- 
enue” — ITA 248(1); “permanent establishment’? — Reg. 400(2); “province” — Inter- 


pretation Act 35(1); “taxable income” — Reg. 413(1); “taxation year” — ITA 249; 
“taxpayer” — ITA 248(1). 


407. Airline corporations — (1) Notwithstanding subsections 
402(3) and (4), the amount of taxable income that shall be deemed 
to have been earned in a taxation year by an airline corporation in a 
province in which it had a permanent establishment is the amount 
that is equal to '/1 of the aggregate of 


(a) that proportion of its taxable income for the year that the 
capital cost of all the corporation’s fixed assets, except aircraft, 
in the province at the end of the year is of the capital cost of all 
its fixed assets, except aircraft, in Canada at the end of the year; 
and 
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(b) that proportion of its taxable income for the year that three 
times the number of revenue plane miles flown by its aircraft in 
the province during the year is of the total number of revenue 
plane miles flown by its aircraft in Canada during the year other 
than miles flown in a province in which the corporation had no 
permanent establishment. 


(2) For the purposes of this section, “revenue plane miles flown” 
shall be weighted according to take-off weight of the aircraft 
operated. 


(3) For the purposes of this section, “take-off weight” of an aircraft 
means 


(a) for an aircraft in respect of which an application form for a 
Certificate of Airworthiness has been submitted to and accepted 
by the Department of Transport, the maximum permissible take- 
off weight, in pounds, shown on the form; and 


(b) for any other aircraft, the weight, in pounds, that may reason- 
ably be considered to be the equivalent of the weight referred to 
in paragraph (a). 
History: Para. 407(1)(b) substituted by P.C. 1994-662, s. 2, April 28, 1994, Canada 
Gazette, Part Il, May 18, 1994, applicable to taxation years commencing after 1992. 
Subsec. 407(1) substituted by P.C. 1980-3346, s. 5, December 11, 1980, Canada Ga- 
cette, Part Il, December 24, 1980, effective in respect of taxation years of corporations 
commencing after 1980. 


Subsecs. 407(2), (3) substituted by P.C. 1978-1004, s. 1, April 6, 1978, Canada Ga- 
zette, Part Il, April 26, 1978, applicable to taxation years commencing on and after 
January 1, 1978. 

Definitions [Reg. 407]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpreta- 
tion Act 35(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “permanent es- 
tablishment” — Reg. 400(2); “province” — Interpretation Act 35(1); “revenue plane 
miles flown” — Reg. 407(2); “take-off weight’ — Reg. 407(3); “taxable income” — 
Reg. 413(1); “taxation year” —ITA 249. 


408. Grain elevator operators — Notwithstanding subsections 
402(3) and (4), the amount of taxable income of a corporation 
whose chief business is the operation of grain elevators that shall be 
deemed to have been earned by that corporation in a taxation year 
in a province in which it had a permanent establishment is '/ of the 
aggregate of 


(a) that proportion of its taxable income for the year that the 
number of bushels of grain received in the year in the elevators 
operated by the corporation in the province is of the total num- 
ber of bushels of grain received in the year in all the elevators 
operated by the corporation; and 


(b) that proportion of its taxable income for the year that the 
aggregate of salaries and wages paid in the year by the corpora- 
tion to employees of its permanent establishment in the province 
is of the aggregate of all salaries and wages paid in the year by 
the corporation. 
History: S. 408 substituted by P.C. 1980-3346, s. 6, December 11, 1980, Canada Ga- 
cette, Part Il, December 24, 1980, effective in respect of taxation years of corporations 
commencing after 1980. 
Definitions [Reg. 408]: “amount”, “business” — ITA 248(1): “corporation” — ITA 
248(1), Interpretation Act 35(1); “employee” — ITA 248(1): “permanent establish- 
ment” — Reg. 400(2); “province” — Interpretation Act 35(1); “salaries and wages paid 
in the year”, “taxable income” — Reg. 413(1); “taxation year” —ITA 249. 


409. Bus and truck operators — Notwithstanding subsections 
402(3) and (4), the amount of taxable income of a corporation 
whose chief business is the transportation of goods or passengers 
(other than by the operation of a railway, ship or airline service) 
that shall be deemed to have been earned by that corporation in a 
faxation year in a province in which it had a permanent establish- 
ment is '/ of the aggregate of 


(a) that proportion of its taxable income for the year that the 
number of kilometres driven by the corporation’s vehicles, 
Whether owned or leased, on roads in the province in the year is 
of the total number of kilometres driven by those vehicles in the 
year on roads other than roads in provinces or countries in which 
the corporation had no permanent establishment; and 
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(b) that proportion of its taxable income for the year that the 
aggregate of salaries and wages paid in the year by the corpora- 
tion to employees of its permanent establishment in the province 
is of the aggregate of all salaries and wages paid in the year by 
the corporation. 


History: Para. 409(a) substituted by P.C. 1986-1251, s. 1, May 29, 1986, Canada Ga- 
zette, Part II, June 11, 1986, applicable to 1985 et seq. 


S. 409 substituted by P.C. 1980-3346, s. 7, December 11, 1980, Canada Gazette, Part 
II, December 24, 1980, effective in respect of taxation years of corporations commenc- 
ing after 1980. 

Definitions [Reg. 409]: “amount”, “business” — ITA 248(1); “corporation” — ITA 
248(1), Interpretation Act 35(1); “employee” —ITA 248(1); “permanent establish- 
ment” — Reg. 400(2); * “Broyines? — Interpretation Act 35(1); “salaries and wages paid 
in the year’, “taxable income” — Reg. 413(1); “taxation year” — ITA 249. 


410. Ship operators — (1) Notwithstanding subsections 402(3) 
and (4), the amount of taxable income of a corporation whose chief 
business is the operation of ships that shall be deemed to have been 
earned by the corporation in a taxation year in a province in which 
it had a permanent establishment is the aggregate of, 


(a) that portion of its allocable income for the year that its port- 
call-tonnage in the province is of its total port-call-tonnage in all 
the provinces in which it had a permanent establishment; and 


(b) if its taxable income for the year exceeds its allocable in- 
come for the year, that proportion of the excess that the aggre- 
gate of the salaries and wages paid in the year by the corporation 
to employees of the permanent establishment (other than a ship) 
in the province is of the aggregate of salaries and wages paid in 
the year by the corporation to employees of its permanent estab- 
lishments (other than ships) in Canada. 


(2) In this section, 


(a) “allocable income for the year” means that proportion of the 
taxable income of the corporation for the year that its total port- 
call-tonnage in Canada is of its total port-call-tonnage in all 
countries; and 


(b) “port-call-tonnage” in a province or country means the ag- 
gregate of the products obtained by multiplying, for each ship 
operated by the corporation, the number of calls made in the 
year by that ship at ports in that province or country by the num- 
ber of tons of the registered net tonnage of that ship. 
History: S. 410 substituted by P.C. 1980-3346, s. 7, December 11} 1980, Canada Ga- 
zette, Part Il, December 24, 1980, effective in respect of taxation years of corporations 
commencing after 1980. 
Definitions [Reg. 410]: “allocable income for the year’—Reg. 410(2)(a); 
“amount”, “business” —ITA 248(1); “Canada” — ITA 255, Interpretation Act 35(\); 
“corporation” —ITA 248(1), Interpretation Act 35(1); “employee” —ITA 248(1); 
“permanent establishment” — Reg. 400(2); “port-call tonnage” — Reg. 410(2)(b); 
“province” — Interpretation Act 35(1); “salaries and wages paid in the year by the cor- 
poration to employees” — Reg. 406(4); “taxable income” — Reg. 413(1); “taxation 
year’ —ITA 249. 


411. Pipeline operators — Notwithstanding subsections 402(3) 
and (4), the amount of taxable income of a corporation whose chief 
business is the operation of a pipeline that shall be deemed to have 
been earned by that corporation in a taxation year in a province in 
which it had a permanent establishment is '/2 of the aggregate of 


(a) that proportion of its taxable income for the year that the 
number of miles of pipeline of the corporation in the province is 
of the number of miles of pipeline of the corporation in all the 
provinces in which it had a permanent establishment; and 


(b) that proportion of its taxable income for the year that the 
aggregate of the salaries and wages paid in the year by the cor- 
poration to employees of its permanent establishment in the 
province is of the aggregate of salaries and wages paid in the 
year by the corporation to employees of its permanent establish- 
ments in Canada. 

History: S. 411 substituted by P.C. 1980-3346, s. 7, December 11, 1980, Canada Ga- 

zette, Part Il, December 24, 1980, effective in respect of taxation years of corporations 

commencing after 1980. 


Reg. 
S. 415 


Definitions [Reg. 411]: “amount”, “business” —ITA 248(1); “Canada” — ITA 255, 
Interpretation Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); ““em- 
ployee” — ITA 248(1); “permanent establishment” — Reg. 400(2); “province” — In- 
terpretation Act 35(1); “salaries and wages paid in the year’, “taxable income” — Reg. 
413(1); “taxation year’ —ITA 249. 


412. Divided businesses — Where part of the business of a cor- 
poration for a taxation year, other than a corporation described in 
section 403, 404, 405, 406, 407, 408, 409, 410 or 411, consisted of 
operations normally conducted by a corporation described in one of 
those sections, the corporation and the Minister may agree to deter- 


mine the amount of taxable income deemed to have been earned in. 


the year in a particular province to be the aggregate of the amounts 
computed 


(a) by applying the provisions of such of those sections as would 
have been applicable if it had been a corporation described 
therein to the portion of its taxable income for the year that 
might reasonably be considered to have arisen from that part of 
the business; and 


(b) by applying the provisions of section 402 to the remaining 
portion of its taxable income for the year. 
Definitions [Reg. 412]: “amount”, “business” — ITA 248(1); “corporation” — ITA 
248(1), Interpretation Act 35(1); “Minister” —ITA 248(1); “province” — Interpreta- 
tion Act 35(1); “taxable income” — Reg. 413(1); “taxation year” —ITA 249. 


413. Non-resident corporations — (1) For the purposes of this 
Part, where a corporation is not resident in Canada, “salaries and 
wages paid in the year” by the corporation does not include salaries 
and wages paid to employees of a permanent establishment outside 
Canada and “taxable income” shall be deemed to refer to taxable 
income earned in Canada as determined under section 115 of the 
Act. 


(2) For the purposes of paragraph 402(3)(a), where a corporation is 
not resident in Canada, “total gross revenue for the year” of the cor- 
poration does not include gross revenue reasonably attributable to a 
permanent establishment outside Canada. 


_ Proposed Addition — Reg. 41 3(3) 


purpose of paragraph 404(1)(b), in the case of an au- 
gn bank, “all loans and deposits of the bank for the - 
read as a reference to “all loans and deposits of oS : 
‘the year in respect of its Canadian banking business”. 


Application: The February 13, 2003 draft regulations (foreign bank branches), s x : 
(pre-published in the Canada Gazette, Part J, February 15, 2003), will add subsec. 
413(3), applicable after June 27, 1999. . 


Regulatory impact Analysis Statement: Section 413 deftocs ceria terms, 
such as “salaries and wages paid in the year” and “total gross revenue for the year, 
for the purposes « of Part IV of the Regulations. New subsection 413(3) of the Regula- 
tions prescribes the meaning of all loans and deposits of an authorized foreign bank 
for the purpose of paragraph 404(1)(b) of the Regulations, which as stated above 
determines the taxable income earned in a province by a corporation.. 


Definitions [Reg. 413]: ‘authorized foreign bank” — ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1); “Canadian banking business” — ITA 248(1); “corpora- 
tion” —ITA 248(1), /nterpretation Act 35(1); “employee”, “gross revenue” — ITA 
248(1); “permanent SSADisT eH! — Reg. 400(2); “resident in Canada” — ITA 250; 
“taxable income” — Reg. 413(1); “taxable income earned in Canada” — ITA 248(1). 


414. Nova Scotia offshore area — For the purpose of subsec- 
tion 123(2) of the Act, the “amount taxable earned by the corpora- 
tion in the year in the Nova Scotia offshore area”, in respect of a 
corporation for a taxation year,-means the amount of taxable in- 
come of the corporation earned in the year that would be allocated 
under this Part to the Nova Scotia offshore area if the reference to 
the word “province” in this Part were read as “Nova Scotia offshore 
area”. 

Definitions [Reg. 414]: “corporation” —ITA 248(1), Interpretation Act 35(1); 
“Nova Scotia offshore area” — Reg. 415; “taxation year” — ITA 249. 


415. For the purposes of this Part and subsection 123(2) of the Act, 
“Nova Scotia offshore area” has the meaning assigned to the ex- 
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pression “offshore area” by subsection 63(1) of the Canada-Nova 
Scotia Oil and Gas Agreement Act. 


History: Ss. 414 and 415 added by P.C. 1985-2433, August 7, 1985, Canada Gazette, 
Part I, August 21, 1985, applicable to taxation years commencing after June 22, 1984. 


PART V — NON-RESIDENT-OWNED 
INVESTMENT CORPORATIONS 


History: Part V was consolidated by the Consolidated Regulations of Canada, chapter 
945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada 
Gazette, Part Il, August 8, 1979. 


500. Elections — Any election by a corporation to be taxed under 
section 133 of the Act shall be made by forwarding by registered 
mail to the Director—Taxation at the District Office of the Depart- 
ment of National Revenue [Canada Revenue Agency], Taxation 
that serves the area in which the head office of the corporation is 
located the following documents: 


(a) a letter stating that the corporation elects to be taxed under 
the said section 133; 


(b) a certified copy of the resolution of the directors of the cor- 
poration authorizing the election to be made; and 


(c) a certified list showing 


(i) the names and addresses of the registered shareholders 
and the number of shares of each class held by each, 


(ii) the names and addresses of the holders of the corpora- 
tion’s bonds, debentures, or other funded indebtedness, if 
any, and 


(11) the names and addresses of the beneficial owners of 
shares, bonds, debentures, or other funded indebtedness in 
cases where the registered shareholders or holders, as the 
case may be, are not the beneficial owners. 


History: S. 500 amended by P.C. 1983-867, March 25, 1983, Canada Gazette, Part II, 
April, 1983, to substitute “Director-Taxation at the District Office of the Department 
of National Revenue, Taxation that serves the area in which the head office of the 
corporation is located” for “Deputy Minister of National Revenue for Taxation at Ot- 
tawa”, and to remove the requirement to file duplicate copies of the documents listed. 


Definitions [Reg. 500]: “corporation” — ITA 248(1), Interpretation Act 35(1): “of- 
fice”, “share”, “shareholder” — ITA 248(1). 


501. Elections revoked — Any election to be taxed under sec- 
tion 133 of the Act shall be revoked by a corporation by forwarding 
by registered mail to the Deputy Minister of National Revenue 
[Commissioner of Revenue] for Taxation at Ottawa the following 
documents in duplicate: 


(a) a letter stating that the corporation revokes its election; and 


(b) a certified copy of the resolution of the directors of the cor- 
poration authorizing the election to be revoked. 


Definitions [Reg. 501]: “corporation” —ITA 248(1), Interpretation Act 35(1) 
“Minister” — ITA 248(1). 


502. Certificates of changes of ownership — A corporation 
which is taxable under section 133 of the Act shall attach to its re- 
turn of income required under subsection 150(1) of the Act, a certi- 
fied statement showing any changes during the taxation year in the 
information referred to in paragraph 500(c). 


Definitions [Reg. 502]: “corporation” — ITA 248(1), Interpretation Act 35(1); “tax- 
ation year” —ITA 249. 
503. [Revoked] 


History: S. 503 revoked by P.C. 1980-502, s. 1, February 8, 1980, Canada Gazette, 
Part II, February 27, 1980, effective January 1, 1979. 


Income Tax Regulations 


PART VI — ELECTIONS 


600. [Prescribed provisions for late elections] — For the 
purposes of paragraphs 220(3.2)(a) and (b) of the Act, the following 
are prescribed provisions: 


(a) section 21 of the Act; 


(b) subsections 7(10), [12.2(4),] 13(4), (7.4) and (29), 14(6), 
44(1) and (6), 45(2) and (3), 50(1), 53(2.1), 70(6.2), (9), (9.1), 
(9.2) and (9.3), 72(2), 73(1), 80.1(1), 82(3), 83(2), 104(5.3) and 
(14), 143(2), 146.01(7), 164(6) and (6.1), 184(3) and 256(9) of 
the Act; 


(c) paragraphs 12(2.2)(b), 66.7(7)(c), (d) and (e) and (8)(c), (d) 
and (e), 80.01(4)(c), 86.1(2)(f) and 128.1(4)(d) [and 128.1(6)(a) 
and (c), (7)(d) and (g) and (8)(c)] of the Act; and 
_ Proposed Amendment — Reg. 600(b), (c) _ 
(b) subsections 7(10), 12.2(4), 13(4), (7.4) and (29), (146), 
20(24), 44(1) and (6), 45(2) and (3), 50(1), 53(2.1), 70(6.2 
(9), 9.1), 9.2) and ©.3), 722), 7301), 80.101), 82G), $30), 
104(5.3) and (14), 143(2), 146.01(7), 164(6) and (6.1), 184(3) 
- and 250@) cithe Ac; ssi‘ a as — 
(c) paragraphs 12(2.2)(b), 56.3(4)(c) [should be 56.4(3)(c) — 
ed.], 66.7(7)(c), (d) and (e) and (8)(c), (d) and (e), 80.01(4)(c), 
86.1(2)(f) and 128.1(4)(d), (6)(a) and (c), (7)(d) and (g) and © 
(8)(c) of the Act; and — _ - - 
Application: The October 24, 2005 draft regulations, s. 1 (pre-published in the 
Canada Gazeite, Part 1, October 29, 2005), will amend paras. 600(b) and (c) to read 
as above, deemed to have taken effect on June 1, 2005, except for the addition of 
ITA 20(24), which is deemed to have taken effect on January 1, 2001. oo 
Regulatory Impact Analysis Statement: Section 600 sets out those elections in 
the Income Tax Act and the Income Tax Regulations for which the Minister may 
grant an extension to file, amend or revoke. On June 29, 2005, amendments to sec- 
tion 600 were published in Part II of the Canada Gazette as SOR/2005-185. These 
amendments inadvertently repealed amendments to section 600 that were published 
in Part I of the Canada Gazette on May 3, 2005, as SOR/2005-123. This proposal _ 
corrects that error. oo 


Alternatives 


No alternatives were considered to correcting the previous error with respect to sec- 
tion 600. _ . 


Benefits and costs 


The amendments to section 600 correct a previous error. There are no costs to tax- _ 
payers or the Canada Customs and Revenue Agency (CCRA). 


Consultation 


No consultation took place. The error in section 600 must be corrected. 
Compliance and enforcement . oo 
There are no compliance or enforcement issues with the correction to section 600. 
Contact: Mr. Grant Wilkinson, Legislative Policy Directorate, CCRA, Place de Ville, 
Tower A, 22nd Floor. 320 Queen Street, Ottawa, Ontario KIA OLS, (613) 957-2079, 


grant. wilkinson@ccra-adre.ge.ca (email). 


Canada Revenue Agency Erratum, June 23, 2005: The most recent amend- 
ments to section 600 of the Income Tax Regulations — SOR/2005-185 — inadver- _ 
tently remove elections previously included in paragraphs 600(b) and (c). The correct _ 
text of those paragraphs is as follows: [same as above but without 20(24) and 
56.3(4)(c), which are new additions, not corrections — ed.| A regulatory amendment 
will be put forward as soon as possible to correct this error. 


(d) subsections 1103(1), (2) and (2d) and 5907(2.1) of these 
Regulations. 


History: Paras. 600(b) and (c) amended by P.C. 2005-1133, s. 3, June 7, 2005, Can- 
ada Gazette, Part II, June 29, 2005, effective June 29, 2005. 


S. 600 amended by P.C. 2005-694, s. 3, May 3, 2005, Canada Gazette, Part II, May 18, 
2005, in force May 18, 2005 except that the references in para. 600(c) to ITA 


128.1(6)(a) and (c), (7)(d) and (g) and (8)(c) apply in respect of changes of residence 
occurring after October 1, 1996, 


Para. 600(c) amended by P.C. 2002-531, s. 1, April 11, 2002, Canada Gazette, Part Il, 
April 24, 2002, to add reference to ITA 86.1(2)(f), in force April 11, 2002. 


Para. 600(b) amended by P.C. 2001-1106, s. 2, June 14, 2001, Canada Gazette, Part Il, 
July 4, 2001, to add reference to ITA 143(2) and delete reference to ITA 80(3), applica- 


ble to an election in respect of 1998 et seq. that is made under ITA 143(2) as it applies 
to 1998 et seq. 
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Para 600(b.1) repealed by P.C. 1998-2270, s. 7, December 16, 1998, Canada Gazette, 
Part II, January 6, 1999, deemed to have come into force on February 1, 1998. 


Paras. 600(b) and (c) amended and (b.1) added by P.C. 1997-1472, s. 1, October 9, 
1997, Canada Gazette, Part II, October 29, 1997, effective October 29, 1997. 


Paras. 600(b), (c) and (d) amended by P.C. 1996-214, February 20, 1996, Canada Ga- 
zette, Part Il, March 6, 1996, effective March 6, 1996. 


Paras. 600(b), (c) and (d) amended and para. (c.1) added, by P.C. 1995-1210, July 26, 
1995, Canada Gazette, Part Il, August 9, 1995. 


Paras. 600(b) and (c) amended by P.C. 1993-1942, December 2, 1993, Canada Gazette, 
Part Il, December 15, 1993. 


Part VI (s. 600) added by P.C. 1992-914, May 7, 1992, Canada Gazette, Part Il, May 
20, 1992 effective commencing December 17, 1991. 


Former Part VI “Credit Union Reserves”, revoked by P.C. 1990-2779, s. 1, December 
20, 1990, Canada Gazette, Part II, January 16, 1991, applicable to taxation years com- 
mencing after June 17, 1987 that end after 1987. 

Definitions [Reg. 600]: “Canada” —ITA 255, Interpretation Act 35(1); “Min- 
ister’ — ITA 248(1); “month” — J/nterpretation Act 35(1); “prescribed” — ITA 
248(1). 

Information Circulars: 92-1: Guidelines for accepting late, amended or revoked 
elections. 


PART VII — LOGGING TAXES ON INCOME 


History: Part VII was consolidated by the Consolidated Regulations of Canada, chap- 
ter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Can- 
ada Gazette, Part Il, August 8, 1979. 


Heading preceding s. 700 substituted by P.C. 1978-1315, s. 1, April 20, 1978, Canada 
Gazette, Part Il, May 10, 1978. 


700. Logging — (1) Except as provided in subsection (2), for the 
purposes of paragraph 127(2)(a) [127(2)“income for the year from 
logging operations in the province’’] of the Act “income for the year 
from logging operations in the province” means the aggregate of 


(a) where standing timber is cut in the province by the taxpayer 
or logs cut from standing timber in the province are acquired by 
the taxpayer and the logs so obtained are sold by the taxpayer in 
the province before or on delivery to a sawmill, pulp or paper 
plant or other place for processing logs, the taxpayer’s income 
for the year from the sale, other than any portion thereof that 
was included in computing the taxpayer’s income from logging 
operations in the province for a previous year; 


(b) where standing timber in the province or the right to cut 
standing timber in the province is sold by the taxpayer, the tax- 
payer’s income for the year from the sale, other than any portion 
thereof that was included in computing the taxpayer’s income 
from logging operations in the province for a previous year, 


(c) where standing timber is cut in the province by the taxpayer 
or logs cut from standing timber in the province are acquired by 
the taxpayer, if the logs so obtained are 


(i) exported from the province and are sold by him prior to or 
on delivery to a sawmill, pulp or paper plant or other place 
for processing logs, or 


(ii) exported from Canada, 


the amount computed by deducting from the value, as deter- 
mined by the province, of the logs so exported in the year, the 
aggregate of the costs of acquiring, cutting, transporting and 
selling the logs; and 


(d) where standing timber is cut in the province by the taxpayer 
or logs cut from standing timber in the province are acquired by 
the taxpayer, if the logs are processed by the taxpayer or by a 
person on his behalf in a sawmill, pulp or paper plant or other 
place for processing logs in Canada, the income of the taxpayer 
for the year from all sources minus the aggregate of 

(i) his income from sources other than logging operations 

carried on in Canada and other than the processing in Canada 

by him or on his behalf and sale by him of logs, timber and 

products produced therefrom, 

(ii) each amount included in the aggregate determined under 

this subsection by virtue of paragraph (a), (b) or (c), and 


Reg. 
S. 700 


(111) an amount equal to eight per cent of the original cost to 
him of properties described in Schedule I used by him in the 
year in the processing of logs or products derived therefrom 
or, if the amount so determined is greater than 65 per cent of 
the income remaining after making the deductions under sub- 
paragraphs (i) and (i1), 65 per cent of the income so remain- 
ing or, if the amount so determined is less than 35 per cent of 
the income so remaining, 35 per cent of the income so 
remaining. 
History: Paras. 700(1)(a), (b) substituted by P.C. 1992-1862, August 27, 1992, Can- 
ada Gazette, Part Il, September 9, 1992, applicable in respect of taxation years begin- 
ning after 1990. 
All that portion of para. 700(1)(d) preceding subpara. (ii) and all that portion of para. 
700(2)(b) preceding subpara. (ii) substituted by P.C. 1987-2355, November 26, 1987, 
Canada Gazette, Part Il, December 9, 1987, applicable to taxation years ending after 
December 9, 1987. 


(2) Where the taxpayer cuts standing timber or acquires logs cut 
from standing timber in more than one province, for the purposes of 
paragraph 127(2)(a) [127(2)“income for the year from logging op- 
erations in the province”’] of the Act “income for the year from log- 
ging operations in the province” means the aggregate of 


(a) the amounts determined in respect of that province in accor- 
dance with paragraphs (1)(a), (b) and (c); and 


(b) where the logs are processed by the taxpayer or by a person 
on his behalf in a sawmill, pulp or paper plant or other place for 
processing logs in Canada, an amount equal to the proportion of 
the income of the taxpayer for the year from all sources minus 
the aggregate of 


(i) his income from sources other than logging operations 
carried on in Canada and other than the processing in Canada 
by him or on his behalf and sale by him of logs, timber and 
products produced therefrom, 


(ii) the aggregate of amounts determined in respect of each 
province in accordance with paragraphs (1)(a), (b) and (c), 
and 


(iii) an amount equal to eight per cent of the original cost to 
him of properties described in Schedule II used by him in the 
year in the processing of logs or products derived therefrom 
or, if the amount so determined is greater than 65 per cent of 
the income remaining after making the deductions under sub- 
paragraphs (i) and (ii), 65 per cent of the income so remain- 
ing or, if the amount so determined is less than 35 per cent of 
the income so remaining, 35 per cent of the income so 
remaining, 


that 
(iv) the quantity of standing timber cut in the province in the 
year by the taxpayer and logs cut from standing timber in the 
province acquired by the taxpayer in the year, 
is of 
(v) the total quantity of standing timber cut and logs acquired 
in the year by the taxpayer. 
Forms: T2 SCH 21: Federal foreign income tax credits and federal logging tax credit. 
(3) For the purposes of paragraph 127(2)(b) [127(2)“logging tax’’] 
of the Act, the tax imposed by the legislature of 


(a) the Province of British Columbia under the Logging Tax Act 
of that province, and 


(b) [Revoked] 


(c) the Province of Quebec under Part VII of the Taxation Act of 
that province, 


are each declared to be a tax of general application on income from 
logging operations. 

History: Para. 700(3)(b) revoked, (c) substituted by P.C. 1982- 3879, December 16, 
1982, Canada Gazette, Part Il, January 12, 1983, applicable, as to para. 700(3)(b), in 
respect of taxation years ending after March 30, 1972, and, as to para. 700(3)(c), in 
respect of 1972 et seq. 
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Definitions [heg, 700]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpreta- 
tion Act 35(1); “legislature” ay nterpr etation Act 35(1)‘legislative assembly”; “per- 
son” — ITA 248(1); “province” — Interpretation Act 35(1); “taxpayer” — ITA 248(1). 


701. [Revoked] 


History: S. 701 revoked by P.C. 1978-1315, s. 2, April 20, 1978, Canada Gazette, Part 
Il, May 10, 1978. 


PART VIIl — NON-RESIDENT TAXES 


History: Part VIII was consolidated by the Consolidated Regulations of Canada, chap- 
ter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Can- 
ada Gazette, Part Il, August 8, 1979. 


800. Registered non-resident insurers — For the purposes of 
subsection 215(4) of the Act, subsections 215(1), (2) and (3) of the 
Act do not apply to amounts paid or credited to a registered non- 
ede insurer. 


Proposed Amendment — - Reg 800 


800. NthOVe ad. foreign banks. and non-resident insur- 
ers — Subsections 215(1), (2) and (3) of e Act do n apply to 
amounts paid or credited to an authorize foreign 

registered non-resident insurer. - - 
Application: The February. 13, 2003 draf egulatic Kb 
(pre-published in the Canada Gazette, Part |, February fo, 2003), wi tar 
to eae as ee ee! to aoe vee a nd | 


a resident payer from the withholding reSdonistbil 
Act on payments made to a registered non- resident 
line the ue rules ppp to a r 


A eric ves 


These Regulations are necessary for the ; 
bank branches. Therefore. no alte Lv 


Benefits and Con : : 
These amending Regulations are essential f 


tration of these Regulations 


Consultation 


These amendments were developed through extensive sonsuttadons with representa- 
tives of the banking sector, both Canadian and | ee and th anada Customs and 
Revenue Agency. ; 


in addition, all Stakeholders were given an 1 opportunity to comment on the tax ‘eles 
for authorized foreign banks when those rules wer -— in a draft form on Au- 
gust 8. 2000 [and December 20, 2002 — ed]. : 


Contact: Joseph Lam, Tax Legislation Division, Department of F Finance, L’ Esplanade 
Laurier, {40 O’Connor Street, Ottawa, ks so. 
Lam.Joseph@fin.gc.ca. 


Definitions [Reg. 800]: ° 
tered non-resident insurer” 


‘amount’, “authorized foreign bank” — ITA 248(1); ‘ 
Reg. 804. 


‘Tegis- 


801. Filing of returns by non-resident insurers — For the 
purposes of subsection 215(4) of the Act, where a taxpayer is a reg- 
istered non-resident insurer in a taxation year, the taxpayer shall file 
a return in respect thereof in prescribed form with the Minister 
within the six month period immediately following the end of the 
year. 


Proposed Amendment — Reg. 801 


801. Filing of returns by non-resident insurers — A tax. 
payer that is an authorized foreign bank or a registered non-resi- 
dent insurer at any time in a taxation year shall file a return in 
respect the year in prescribed form with the Painisiet on or before 
its filing-due date for the year. wp | 


Income Tax Regulations 


(pre- gare in the Candle Gide Paik 1 clr : 
to 0 as aks ap cae to taxation years that end oe ae 


dae to have been filed with the Minister 
2 it is so filed on or r before the later of . 


(a) the day on or + before which it would, 
filed: and : 


filed with the Minister of National Revenue ina timely manne 
before the later of 


Gegulatory impact hn Statement: See under Reg. 


History: S. 801 substituted by P.C. 1990-2002, s. 1, September 20, 1990, Canada 
Gazette, Part Il, October 10, 1990, applicable in respect of taxation years beginning 
after June 17, 1987 and ending after 1987. 


Definitions [Reg. 801]: 
“month” — Interpretation Act 35(1); “ 
dent insurer” — Reg. 804; 


“authorized foreign bank”, “Minister’ —ITA 248(1); 
prescribed” — ITA 248(1); “registered non-resi- 
“taxation year’ —ITA 249; “taxpayer” — ITA 248(1). 


Forms: T2016: Part XIII tax return — tax on income from Canada of approved non- 
resident insurers. 


802. Amounts taxable—For the purposes of paragraph 
214(13)(c) of the Act, the amounts taxable under Part XIII of the 
Act in a relevant taxation year of a taxpayer are amounts paid or 
credited to the taxpayer in the relevant taxation year other than 
amounts included pursuant to Part I of the Act in computing the 
taxpayer's income from a business carried on by it in Canada. 


Froposed Amendment co - Reg. 802 


802. Amounts taxable _The amounts that are taxable under 
Part XIII of the Act in a taxation year.of a taxp yer that is an — 
authorized foreign bank or a registered non-reside insurer are 
amounts paid or credited to the taxpayer in the year | other than 
amounts included under Part I of the Act i -computin ne 
payer’s income from a business carried on by it in Canada. _ 
Application: The February 13, 2003 draft regulations (foreign bank branches), 


(pre-published in the Canada Gazette, Part I, February 15, 200. lL amend s. 
to read as above, applicable to taxation years that end after June 27, 1 


Technical Notes, December 20, 2002: Section 802 of the Regu 
that Parts [ and XIIT of the Act do not ‘overlap in respect ofa registered 
insurer’ $ income no cae on business j in Medan In coral term 


Section 802 is " be amended to clarify its application, “and to provide tha i applies. 


as well to authorized foreign banks. This amendment is to ao to oe = that 
end after June 27, 1999, 


Regulatory Impact Analysis Statement: See under Reg. 800. bove. 


Definitions [Reg. 802]: “authorized foreign bank”, 
248(1); “Canada” —ITA 255, Interpretation Act 35): 
surer’ — Reg. 804; “taxation year’ — ITA 249: + 


“amount”, “business” —ITA 
“registered non-resident in- 
“taxpayer” — ITA 248(1). 


803. Payment of tax by non-resident insurers — For the pur- 
poses of subsection 215(4) of the Act, a taxpayer shall pay to the 
Receiver General, on or before the last day on which the return in 
respect of a relevant taxation year is required to be filed pursuant to 
section 801, the tax payable by the taxpayer under Part XIII of the 


Act on amounts referred to in section 802 in respect of the relevant 
taxation year. 
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Proposed Amendment — Reg. 803 


803. Payment of tax by non-resident insurers — Author- 
ized foreign banks and registered non-resident insurers shall pay 
to the Receiver General, on or before their filing-due dates for a 
taxation year, the tax payable by them under Part XIII of the Act. 
Application: The February 13, 2003 draft regulations (foreign bank branches), s. 5, 
(pre-published in the Canada Gazette, Part I, February 15, 2003), will amend s. 803 
to read as above, applicable to taxation years that end after June 27, 1999. 
Technical Notes, December 20, 2002: Section 803 of the Regulations provides 
that a registered non-resident insurer must pay its Part XIII tax owing in respect of a 
taxation year on or before the day on which its return under Regulation 801 in re- 
spect of the year is due. The section is to be amended to clarify its scope and mean- 
ing, and to provide that it is to apply as well to authorized foreign banks. This 
amendment is to apply to taxation years that end after June 27, 1999. 


Regulatory Impact Analysis Statement: See under Reg. 800 abave, 


Definitions [Reg. 803]: “authorized foreign bank”, “amount” — ITA 248(1); “regis- 
tered non-resident insurer” — Reg. 804; “taxation year’ —ITA 249; “taxpayer” — 
ITA 248(1). 


804. Interpretation — In this Part, “registered non-resident in- 
surer’’ means a non-resident corporation approved to carry on busi- 
ness in Canada under the /nsurance Companies Act. 


History: S. 804 replaced by P.C. 2000-1714, November 30, 2000, Canada Gazette, 
Part II, December 20, 2000, s. 1, applicable after May 1992. 


The heading preceding s. 800, and ss. 800 to 804, were substituted by P.C. 1979-1485, 
May 17, 1979, Canada Gazette, Part Il, June 13, 1979, effective for 1978 ef seq. 
Definitions [Reg. 804]: “business” — ITA 248(1); “Canada” — ITA 255, Interpre- 
tation Act 35(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “non-resi- 
dent” — ITA 248(1). 


805. Other non-resident persons — (1) Every non-resident 
person who carries on business in Canada shall be taxable under 
Part XIII of the Act on all amounts otherwise taxable under that 
Part except those amounts that 


(a) may reasonably be attributed to the business carried on by 
him through a permanent establishment (within the meaning as- 
signed by subsection 400(2) or that would be assigned by that 
subsection if he were a corporation) in Canada; or 


(b) are required by subparagraph 115(1)(a)(i1.3) of the Act to be 
included in computing his taxable income earned in the year in 
Canada. 


(2) Where the Minister is satisfied that under subsection (1) an 
amount is not taxable under Part XIII of the Act, he may permit 
payment to be made to the non-resident person without any deduc- 
tion being made under section 215 of the Act. 


(3) Subsections (1) and (2) do not apply in respect of amounts upon 
which tax under Part XIII of the Act is payable in a relevant taxa- 
tion year by a taxpayer required by section 801 to file the return 
described in that section in respect of that year. 


Proposed Amendment — Reg. 805 
(repealing 805(2), (3)) 


$05. Other non-resident persons — Subject to section 802, 
every non-resident person who carries on business in Canada is 
taxable under Part XIII of the Act on all amounts otherwise taxa- 
ble under that Part except those amounts that 


(a) may reasonably be attributed to the business carried on by 
the person through a permanent establishment (within the 
meaning assigned by subsection 400(2) or that would be as- 
signed by that subsection if the person were a corporation) in 
Canada; or 
(b) are required by subparagraph 115(1)(a)(iii.3) of the Act to 
be included in computing the person’s taxable income earned 
in Canada for the year. 
Application: The February 13, 2003 draft regulations (foreign bank branches). s. 6, 
will amend subsec. 805(1) to read as above and repeal subsecs. (2) and (3), applica- 
ble to taxation years that end after June 27, 1999. 
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Technical Notes, December 20, 2002: Section 805 of the Regulations provides 
rules for determining whether an amount is taxable under Part XIII of the Act, in a 
case where the non-resident recipient of the amount carries on a business in Canada. 
In general terms, the section provides that an amount paid to a non-resident is taxable 
under Part XII of the Act if that amount cannot reasonably be attributed to a busi- 
ness carried on by the non-resident through a permanent establishment in Canada. 


Section 805 is to be amended to update its structure and language, and to clarify its 
relationship to section 802 of the Regulations — in effect, that section 805 is not 
applicable to authorized foreign banks and registered non-resident insurers. 

History: Para 805(1)(a) substituted by P.C. 1988-390, s. 3, March 3, 1988, Canada 
Gazette, Part Il, March 16, 1988. 

Para. 805(1)(b) substituted by P.C. 1984-3789, s. 3, November 29, 1984, Canada Ga- 
zette, Part II, December 12, 1984. ; 


Subsec. 805(1) substituted by P.-C. 1981-2208, s. 1, August 19, 1981, Canada Gazette, 
Part II, September 9, 1981, applicable to taxation years ending after December 11, 
1979. 


Definitions [Reg. 805]: “amount”, “business” — ITA 248(1); “Canada” — ITA 255, 
Interpretation Act 35(1); “carries on business in Canada’ — ITA 253; “corporation” — 
ITA 248(1), Interpretation Act 35(1); “non-resident” — ITA 248(1); “permanent estab- 
lishment” — Reg. 400(2); “person”, “taxable income” —ITA 248(1); “taxation 
year” —ITA 249; “taxpayer” — ITA 248(1). 


Interpretation Bulletins [Reg. 805]: IT-420R3: Non-residents — income earned in 
Canada; IT-438R2: Crown charges — resource properties in Canada. 


806. International organizations and agencies — For the 
purposes of clause 212(1)(b)(ii)(B) of the Act, the following inter- 
national organizations and agencies are hereby prescribed: 

(a) Bank for International Settlements; 

(b) European Fund; 

(c) International Bank for Reconstruction and Development; 

(d) International Development Association; 

(e) International Finance Corporation; and 

(f) International Monetary Fund. 


806.1 For the purposes of subparagraph 212(1)(b)(x) of the Act, the 
Bank for International Settlements and the European Bank for Re- 
construction and Development are prescribed international 
agencies. 

History: S. 806.1 substituted by P.C. 1994-270, February 16, 1994, Canada Gazette, 
Part II, March 9, 1994, applicable after 1990. 


S. 806.1 added by P.C. 1988-390, s. 4, March 3, 1988, Canada Gazette, Part Il, March 
16, 1988, effective May 24, 1985. 


806.2 Prescribed obligation — For the purpose of paragraph 
212(1)(b) of the Act, an obligation is a prescribed obligation if it is 
an indexed debt obligation and no amount payable in respect of it is 


(a) contingent or dependent upon the use of, or production from, 

property in Canada; or 

(b) computed by reference to 
(i) revenue, profit, cash flow, commodity price or any other 
similar criterion, other than a change in the purchasing power 
of money, or 


(ii) dividends paid or payable to shareholders of any class of 
shares. 


History: S. 806.2 amended by P.C. 1996-1419, s. 2, September 11, 1996, Canada 
Gazette, Part I, October 2, 1996, applicable to debt obligations issued after October 
16, 1991. 

S. 806.2 added by P.C. 1993-1331, June 16, 1993, Canada Gazette, Part II, June 30, 
1993, applicable in respect of debt obligations issued after October 16, 1991. 


Definitions [Reg. 806.2]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpre- 
tation Act 35(1); “class of shares” —ITA 248(6); “dividend”, “indexed debt obliga- 
tion”, “prescribed”, “property”, “share”, “shareholder” — ITA 248(1). 


Interpretation Bulletins: IT-361R3: Exemption from Part XIII tax on interest pay- 
ments to non-residents. 


807. Identification of obligations — For the purposes of sub- 
section 240(2) of the Act, the letters “AX” or the letter “F” as the 
case may be, shall be clearly and indelibly printed in gothic or simi- 
lar style capital letters of seven point or larger size either as a prefix 
to the coupon number or on the lower right hand corner of each 
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coupon or other writing issued in evidence of a right to interest on 
an obligation referred to in that subsection. 


Definitions [Reg. 807]: “writing” — Interpretation Act 35(1). 


808. Allowances in respect of investment in property in 
Canada — (1) [Allowance] — For the purposes of paragraph 
219(1)(h) of the Act, a corporation’s allowance for a taxation year 
in respect of its investment in property in Canada is hereby pre- 
scribed to be the amount, if any, by which 


Proposed Amendment — Reg. 808(1) opening words. 


808. (1) For the purposes of paragraph 219(1)(j) of the Act, the 
allowance of a corporation (other than an authorized foreign bank) - 
for a taxation year in respect of its investment in property in Can- 


ada is prescribed to be the amount, if any, by which 
Application: The February 13, 2003 draft regulations (foreign bank branches), sub- 
sec. 7(1). (pre-published in the Canada Gazette, Part 1, February 15, 2003), will 
amend the opening words of subsec. 808(1) to read as above 
years that begin after 1995, except that in applying the amendment to taxation years 
ending before June 28, 1999, it is to be read without reference to “(other than an 
authorized foreign bank)”. _  _- 

Regulatory Impact Analysis Statement: See under Reg. 808(8) below. 


(a) the corporation’s qualified investment in property in Canada 
at the end of the year, 


exceeds 
(b) the aggregate of 


(1) all allowances computed under this section as it read in its 
application to each of the taxation years of the corporation 
that ended before 1972 to the extent that for those taxation 
years such allowances reduced the amount on which the cor- 
poration was taxable under subsection 110B(1) of the Act as 
it read in its application to those taxation years, and 


(ii) the capital investment of the corporation in property in 
Canada at the end of the corporation’s 1960 taxation year, 
determined under this section as it read in its application to 
the 1961 taxation year. 


Related Provisions: Reg. Reg. 808(1.1) — Where corporation becomes resident in 
Canada. 


Interpretation Bulletins: IT-137R3: Additional tax on certain corporations carrying 
on business in Canada. 


__ Proposed Addition— Reg. 808(1.1) 
(1.1) [Where corporation becomes resident] — Notwith- 
standing subsection (1), if a corporation becomes resident in Can-. 
ada at a particular time, the corporation’s allowance in respect of 
its investment in property in Canada for its last taxation year that 
ended before the particular time is prescribed to be nil. 
Application: The October 27, 1998 draft regulations, s. 1, will add 808(1.1), applica- 


ble to corporations that become resident in Canada after February 21 
Technical Notes: Subsection 808(1) of the Regulations specifies the amount of a 
corporation's allowance in fespect of investment in property in Canada for the purposes 
of the “branch tax” imposed under Part XIV of the Act. o 


New subsection 808(1.1) provides that where a corporation becomes resident in Can- 
ada, the corporation’s investment allowance for the taxation year that is deemed to end 
immediately before immigration is nil. Since the corporation will be unable to claim an 
investment allowance, it will be liable to pay branch tax on any unremitted profits of a 
Canadian branch arising in the year or deferred in respect of previous years. Effec- 
tively, for an immigrating corporation, unremitted profits of a Canadian branch are 
treated similarly to the undistributed surplus of a Canadian corporation in which the 
immigrating corporation holds shares, which is deemed to be distributed as a dividend 
by paragraph 128.1(1)(c.l) of the Act. | 
New subsection 808(1.1) applies to corporations that become resident in Canada after 
February 23, 1998. 


(2) [“Qualified investment in . . .”] — For the purposes of sub- 
section (1), where, at the end of a taxation year, a corporation is not 
a member of a partnership that was carrying on business in Canada 
at any time in the year, the corporation’s “qualified investment in 


licable to taxation — 


Income Tax Regulations 


property in Canada at the end of the year” is the amount, if any, by 
which the aggregate of 
(a) the cost amount to the corporation, at the end of the year, of 
land in Canada owned by it at that time for the purpose of gain- 
ing or producing income from a business carried on by it in Can- 
ada, other than land that is 


(i) described in the corporation’s inventory, 
(ii) depreciable property, 
(iil) a Canadian resource property, or 


(iv) land the cost of which is or was deductible in computing 
the corporation’s income, 


(b) an amount equal to the aggregate of the cost amount to the 
corporation, immediately after the end of the year, of each de- 
preciable property in Canada owned by it for the purpose of 
gaining or producing income from a business carried on by it in 
Canada, 


(c) an amount equal to */: of the cumulative eligible capital of the 
corporation immediately after the end of the year in respect of 
each business carried on by it in Canada, 


(d) where the corporation is not a principal-business corporation, 
within the meaning assigned by paragraph 66(15)(h) 
[66(15)“principal-business corporation”] of the Act, an amount 
equal to the aggregate of the corporation’s 


(i) Canadian exploration and development expenses, within 
the meaning assigned by paragraph 66(15)(b) [66(15)“Cana- 
dian exploration and development expenses”) of the Act, in- 
curred by the corporation before the end of the year except to 
the extent that such expenses were deducted by the corpora- 
tion in computing its income for the year or for a previous 
taxation year, and 

(ii) cumulative Canadian exploration expense, within the 
meaning assigned by paragraph 66.1(6)(b) [66.1(6)“cumula- 
tive Canadian exploration expense”) of the Act, at the end of 
the year minus any deduction under subsection 66.1(3) of the 
Act in computing the corporation’s income for the year, 


(d.1) an amount equal to the corporation’s cumulative Canadian 
development expense, within the meaning assigned by para- 
graph 66.2(5)(b) [66.2(5)‘cumulative Canadian development ex- 
pense’] of the Act, at the end of the year minus any deduction 
under subsection 66.2(2) of the Act in computing the corpora- 
tion’s income for the year, 


(d.2) an amount equal to the corporation’s cumulative Canadian 
oil and gas property expense, within the meaning assigned by 
paragraph 66.4(5)(b) [66.4(5)‘cumulative Canadian oil and gas 
property expense” of the Act, at the end of the year minus any 
deduction under subsection 66.4(2) of the Act in computing the 
corporation’s income for the year, 


Proposed Amendment — Reg. 808(2)(d)-(d.2) 
(d) where the corporation is not a principal-business corpora- 
tion, within the meaning assigned by subsection 66(15) of the 
_ Act, an amount equal to the total of the corporation's 
(i) Canadian exploration and development expenses in-_ 
curred by the corporation before the end of the year, except — 
to the extent that those expenses were deducted in comput-_ 
ing the corporation’s income for the year or for a previou 
taxation year, and oo 
(ii) cumulative Canadian exploration expense, within the 
meaning assigned by subsection 66.1(6) of the Act, at the 
end of the year minus any deduction under subsection - 
66.1(3) of the Act in computing the corporation’s income — 
for the year, oo 


_(d.1) an amount equal to the corporation’s cumulative Cana- 
dian development expense, within the meaning assigned by 
subsection 66.2(5) of the Act, at the end of the year minus any 
deduction under subsection 66.2(2) of the Act in computing : 
the corporation’s income for the year, oo. 
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(d.2) an amount equal to the corporation’s cumulative Cana- : _. Proposed Repeal — Reg. 808(2)(h) 

dian oil and gas property expense, within the meaning assigned Application: The February 13, 2003 draft regulations (foreign bank branches). sub- 
by subsection 66.4(5) of the Act, at the end of the year minus sec. 7(3), (pre-published in the Canada Gazette, Part 1, February 15, 2003), will repeal 
any deduction under subsection 56. 4(2) of the Act i in sae para. $08(2)(h), applicable to taxation years that begin after 1995. 

ing the corporation’s income for the year, Regulatory Impact Analysis Statement: See under Reg. 808(2)(d)-(d.2) above. 


Application: The February 13, 2003 draft regulations (fore’ o sep, sub- : . tas 
cee 912), Gore bublichied Inthe Canada Carene; Pan 1, 1003), will (i) an amount equal to the allowable liquid assets of the corpora- 


amend. paras. 808(2)(d) to (d.2) to read as above, in force 0 which this tion at the end of the year, 
Regulation is registered. exceeds the aggregate of 


Regulatory Impact Analysis & Statement: Branch Tax (j) an amount equal to the aggregate of each amount deducted by 
Part XIV of the Act imposes a tax on non-resident corporations carrying on a busi- the corporation under paragraph 20(1)(1), (1.1) or (n) or subsec- 
ness in Canada through a branch. The purpose of this tax is to put those non-resident tion 64(1), (1.1) or (1.2) of the Act in computing its income for 
corporations in a similar position for Canadian tax purposes as. non- -residents who the year from a business carried on by it in Canada: 


carry on business i in Canada through a Canadian subsidiary. ; 
(k) an amount equal to the aggregate of all amounts each of 


Branch tax is levied at a flat rate of 25% ona non-resident corporation’ s taxable 


income from Canadian sources, with certain adjustments, including an allowance for which is an amount deducted by the corporation in the year 
its investment in property in Canada. A corporation’s allowance for investment in under subparagraph 40(1)(a)(ii1) or 44(1)(e)Gi) of the Act in re- 
property in Canada is ‘computed under section 808 of the Regulations. _ spect of a debt referred to in paragraph (e); 
Paragraphs 808(2)(h) and (p), subparagraphs 808(2)(1)(i), (n)(ii) and (iii), and (oni (1) an amount equal to the aggregate of each amount owing by 
and (ili) are amended to — earlier ae to Part XIV of the A ; the corporation at the end of the year on account of 
. — - (i) the purchase price of property that is referred to in para- 
pasgaoke 2080) | to @ », dibparteachs 808(2)()Gi) and 808(5)G)Gi) eoually graph (a), (b), (f) or (h) or that would be so referred to but for 
refer to rules applicable to Tesource property in the computation of the * “qualified the fact that it has been disposed of before the end of the 
investment in property in Canada”. These paragraphs are revised a as the miscellane- 
ous program amendments of the Department of Finance. : RENE 
(e) an amount equal to the aggregate of the cost amount to the Proposed Amendment i Reg. 808(2)(I)(i) 
corporation at the end of the year of each debt owing to it, or (i) the purchase price of property that is referred to in para- 
any other right of the corporation to receive an amount, that was graph (a), (b) or (f) or that would be so referred to but for 
outstanding as a result of the disposition by it of property in re- the fact that it oe been a of before the end of the 
spect of which an amount would be included, by virtue of para- year, 


graph (a), (b), (c) or (h), in its qualified investment in property | Application: The February 13, 2003 aa i (foreign bank branches), sub- 
in Canada at the end of the year if the property had not been | sec. 74), (pre-published in the Canada Gazette, Part I, February 15, 2003), will 
disposed of by it before the end of that year, amend subpara. 808(2)()) to read as above, applicable to taxation years that begin 
after 1995. 


f t 
(f) an amount equal to the aggregate o Hie COL amount toate Regulatory Impact Analysis Statement: See under Reg. 808(2)(d)-(d.2) above. 


corporation at the end of the year of each property, other than a 


Canadian resource property, that was described in the corpora- (ii) Canadian exploration and development expenses, Cana- 
tion’s inventory in respect of a business carried on by it in dian exploration expense, Canadian development expense or 
Canada, Canadian oil and gas property expense, within the meanings 
(g) an amount equal to the aggregate of the cost amount to the assigned by paragraphs 66(15)(b) [66(15)“Canadian explora- 
corporation at the end of the year of each debt (other than a debt tion and development Expenses ], 66.1(6)(a) [66. 1(6)"Cana- a 
referred to in paragraph (e) or a debt the amount of which was dian exploration PRLS ], 66.2(5)(a) [66.2(5)"Canadian de- = 
deducted under paragraph 20(1)(p) of the Act in computing the velopment expense”] and 66.4(5)(a) [66.4(5) Canadian oil = 
corporation’s income for the year) owing to it and gas property expense’’] of the Act, respectively, 2 
(i) in respect of any transaction by virtue of which an amount Proposed Amendment — Reg. 808(2)(I)(ii) A 
has been included in computing its income for the year or for (ii) Canadian exploration and development expenses, Cana- ~ 
a previous year from a business carried on by it in Canada, or dian exploration expense, Canadian development expense 
(ii) where any part of its ordinary business carried on in Can- or Canadian oil and gas property expense, 


ada was the lending of money, in respect of a loan made by Application: The February 13, 2003 draft regulations (foreign bank branches), sub- 
the corporation in the ordinary course of that part of its | sec. 7(5), (pre-published in the Canada Gazette, Part I, February 15, 2003), will 
business, amend subpara. 808(2)(/)(i) to read as a in jon on the day on which this Reg- 
ulation is registered. 


Regulatory Impact Analysis Statement: See under Reg. 808(2)(d)—-(d.2) above. 


(h) where the corporation was resident in Canada at any time in 
the year, an amount equal to the aggregate of the cost amount to 


the corporation at the end of the year of any property in Canada (iii) an eligible capital expenditure made or incurred by the 
owned by it corporation before the end of the year in respect of a business 
(i) the cost amount of which is not included in its qualified carried on by it in Canada, or 
investment in property in Canada at the end of the year by (iv) any other outlay or expense made or incurred by the cor- 
virtue of paragraph (a) or (b) or subparagraph (g)(i), but poration to the extent that it was deducted in computing its 
would be so included if those provisions were read without income for the year or for a previous taxation year from a 
the phrase “from a business carried on by it in Canada”, business carried on by it in Canada; 
(ii) that is a share of the capital stock of a corporation that (m) an amount equal to the aggregate of all amounts each of 
was not described in the corporation’ s inventory in respect of which is an amount equal to that proportion of the amount ow- 
a business carried on by it in Canada, or ing (other than an amount owing on account of an outlay or ex- 


pense referred to in paragraph (1) by the corporation at the end 
of the year on account of an obligation outstanding at any time 
in the year in respect of which interest is stipulated to be payable 


(iii) that is a bond, debenture, bill, note, mortgage or similar 
obligation that was not described in the corporation’s inven- 
tory in respect of a business carried on by it in Canada (other 


than an obligation referred to in subparagraph (3)(a)(iii), a by it that 

debt referred to in paragraph (e) or (g) or a debt the amount (i) the interest paid or payable on the obligation by the corpo- 
of which was deducted under paragraph 20(1)(p) of the Act ration in respect of the year that is deductible, or would be 
in computing the corporation’s income for the year), and deductible but for subsection 18(2), (3.1) or (4) or section 21 
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of the Act, in computing its income for the year from a busi- 
ness carried on by it in Canada, 


is of 


(ii) the interest paid or payable on the obligation by the cor- 
poration in respect of the year; 


(n) the amount, if any, by which 


(i) the amount (referred to in this paragraph as “Part I liabil- 
ity”), if any, by which the tax payable for the year by the 
corporation under Part I of the Act exceeds the amount, if 
any, paid by the corporation before the end of the year on 
account thereof, 


exceeds 


(i1) where the corporation was, throughout the year, not resi- 
dent in Canada, that proportion of the Part I liability that the 
amount, if any, determined under paragraph 219(1)(d) of the 
Act in respect of the corporation for the year is of the corpo- 
ration’s amount taxable (within the meaning given to that ex- 
pression in section 123 of the Act) for the year, or 


(i11) in any other case, nil; 
Proposed Amendment — Reg. 808(2)(n)(ii), (iii) 


(Gi) that proportion of the Part I liability that the amount, if 
any, in respect of the corporation for the year that is the 
lesser of . _ — 


(A) the amount, if any, by which the total of all amounts 
each of which is a taxable capital gain of the corporation 
for the year from a disposition of a taxable Canadian 
property that was not used or held by it in the year in the 
course of carrying on business in Canada exceeds the 
total of all amounts each of which is an allowable capi- 
tal loss of the corporation for the year from a disposition 
of such a property, and _. 


(B) the amount that would be determined under clause 
(A) for the year if it were read without reference to the 
expression “that was not used or held by it in the year in 
___ the course of carrying on business in Canada”, 
is of the corporation’s taxable income earned in Canada for 
the year; and _ - 
Application: The February 13, 2003 draft regulations (foreign bank branches), sub- 
sec. 7(6), (pre-published in the Canada Gazette, Part I, February 15, 2003), will 


amend subpara. 808(2)(n)(ii) to read as above, and repeal subpara. (iii), applicable to 
taxation years that begin after 1995. De _— _ 


Regulatory Impact Analysis Statement: See under Reg. 808(2)(d)-(d.2) above. 
(o) the amount, if any, by which 


(i) the amount (referred to in this paragraph as “provincial 
tax liability”), if any, by which any income taxes payable for 
the year by the corporation to the government of a province 
(to the extent that such taxes were not deductible under Part I 
of the Act in computing the corporation’s income for the year 
from a business carried on by it in Canada) exceeds the 
amount, if any, paid by the corporation before the end of the 
year on account thereof, 


exceeds 


(ii) where the corporation was, throughout the year, not resi- 
dent in Canada, that proportion of the provincial tax liability 
that the amount, if any, determined under paragraph 
219(1)(d) of the Act in respect of the corporation for the year 
is of the corporation’s amount taxable (within the meaning 
given to that expression in section 123 of the Act) for the 
year, or 


(111) in any other case, nil; and, 


Income Tax Regulations 


in resp 
that is the lesser of : 
(A) the amount, i 
each of which is a 


the course of carrying on business ir yo 

is of the corporation’s taxable income earned in Canada fc 

Application: The February 13, 2003 draft regulations (foreign bank branches), s 

sec. 7(7), (pre-published in the Canada Gazette, Part J, February 15, 2003), will 
amend subpara, 808(2)(0)(ii) to read as above, and repeal subpara. (iii), applic able to 

taxation years that begin after 1995, — oe 


Regulatory Impact Analysis Statement: See under Reg. 808(2)(d)-(d.2) above. 


(p) where the corporation was resident in Canada at any time in 
the year, an amount equal to the aggregate of 


(1) an amount equal to the aggregate of each amount de- 
ducted by the corporation in the year under paragraph 
20(1)(1) or (1.1) or subsection 64(1), (1.1) or (1.2) of the Act 
in computing its income for the year from a source other than 


(A) a business carried on by it in Canada, or 
(B) a property situated outside Canada, 


(ii) an amount equal to the aggregate of each amount owing 
by the corporation at the end of the year on account of any 
outlay or expense made or incurred by the corporation to the 
extent that it was deducted in computing its income for the 
year or for a previous taxation year from a source other than 


(A) a business carried on by it in Canada, or 
(B) a property situated outside Canada, and 


(ili) an amount equal to the aggregate of all amounts each of 
which is an amount equal to that proportion of the amount 
owing (other than an amount owing on account of an outlay 
Or expense referred to in subparagraph (ii) or paragraph (1)) 
by the corporation at the end of the year on account of an 
obligation outstanding at any time in the year in respect of 
which interest is stipulated to be payable by it that 


(A) the interest paid or payable on the obligation by the 
Corporation in respect of the year that is deductible, or 
would be deductible but for subsection 18(2), (3.1) or (4) 
or section 21 of the Act, in computing its income for the 
year from a source other than 

(1) a business carried on by it in Canada, or 


(II) a property situated outside Canada, 
is of 
(B) the interest paid or payable on the obligation by the 
corporation in respect of the year. 


Proposed Repeal — Reg. 808(2)(p) 
Application: The February 13, 2003 draft regulations (foreign bank branches), sub- 
sec. 7(8), ( pre-published in the Canada Gazette, Part 1, February 15, 2003), will repeal 
Para. 808(2)(p), applicable to taxation years that begin after 1995, _ _ 


Regulatory Impact Analysis Statement: See under Reg. 808(2)(d)-(d.2) above. 


History: Subpara. 808(2)(h) (iii) amended by P.C. 1994-1817, para. 62(a), November 
1, 1994, Canada Gazette, Part II, November 30, 1994. 


Paras. 808(2)(j), (p) substituted by P.C. 1990-2779, subsecs. 2(1), (2), December 20, 


1990, Canada Gazette, Part If. January 16, 1991, applicable to taxation years com- 
mencing after June 17, 1987 that end after 1987. 
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Para. 808(2)(c) amended by P.C. 1990-754, subsec. 1(1), April 26, 1990, Canada Ga- 
zette, Part Il, May 9, 1990, applicable in respect of taxation years commencing after 
June 1988. 

Para. 808(2)(k), subpara. (m)(i) and cl. (p)(iii)(A) preceding subcl. (I) substituted by 
P.C. 1984-3789, subsecs. 4(1)—(3), November 29, 1984, Canada Gazette, Part Il, De- 
cember 12, 1984, effective as to subpara. (m)(i) and cl. (p)(iii)(A) commencing January 
1, 1982. 

Paras. 808(2)(d.2) added, (j) substituted, subpara. 808(2)(1)(ii), all that portion of sub- 
para. 808(2)(p)(i) preceding cl. (A) substituted by P.C. 1981-2208, subsecs. 2(1)—-(4), 
August 19, 1981, Canada Gazette, Part Il, September 9, 1981, applicable to taxation 
years ending after December 11, 1979. 


(3) [“Allowable liquid assets . . .”] — For the purposes of para- 
graph (2)(i), the “allowable liquid assets of the corporation at the 
end of the year” is an amount equal to the lesser of 


(a) the aggregate of 


(i) the amount of Canadian currency owned by the corpora- 
tion at the end of that year, 


(ii) the balance standing to the credit of the corporation at the 
end of that year as or on account of amounts deposited with a 
branch or other office in Canada of 


(A) a bank, 


(B) a corporation licensed or otherwise authorized under 
the laws of Canada or a province to carry on in Canada 
the business of offering to the public its services as trus- 
tee, or 


(C) a credit union, and 


(iii) an amount equal to the aggregate of the cost amount to 
the corporation at the end of that year of each bond, deben- 
ture, bill, note, mortgage or similar obligation that was not 
described in the corporation’s inventory in respect of a busi- 
ness carried on by it in Canada (other than a debt referred to 
in paragraph (2)(e) or (g) or a debt the amount of which was 
deducted under paragraph 20(1)(p) of the Act in computing 
the corporation’s income for the year), that was issued by a 
person resident in Canada with whom the corporation was 
dealing at arm’s length and that matures within one year after 
the date on which it was acquired by the corporation, 


to the extent that such amounts are attributable to the profits of 
the corporation from carrying on a business in Canada, or are 
used or held by the corporation in the year in the course of car- 
rying on a business in Canada; and 


(b) an amount equal to ‘/; of the quotient obtained by dividing 


(i) the aggregate of all amounts that would otherwise be de- 
termined under subparagraphs (a)(i), (i1) and (iii) if the refer- 
ences therein to “at the end of that year” were read as refer- 
ences to “at the end of each month in that year’, 
by 

(ii) the number of months in that year. 

History: Cl. 808(3)(a)(ii)(A) amended by P.C. 1994-1817, para. 47(a), November 1, 

1994, Canada Gazette, Part Il, November 30, 1994. 

Subpara. 808(3)(a)(iii) amended, and that portion of para. (a) following subpara. (iii) 


added, by P.C. 1993-1548, July 21, 1993, Canada Gazette, Part II, August 11, 1993, 
applicable to taxation years ending after August 11, 1993. 


(4) [“Qualified investment in . . .”] — For the purposes of sub- 
section (1), where, at the end of a taxation year, a corporation is a 
member of a partnership that was carrying on business in Canada at 
any time in that year, the corporation’s qualified investment in pro- 
perty in Canada at the end of the year is an amount equal to the 
aggregate of 
(a) the amount, if any, that would be determined under subsec- 
tion (2) if the corporation were not, at the end of the year, a 
member of a partnership that was carrying on business in Can- 
ada at any time in the year; and 
(b) an amount equal to the portion of the amount of the partner- 
ship’s qualified investment in property in Canada at the end of 
the last fiscal period of the partnership ending in the taxation 
year of the corporation that may reasonably be attributed to the 
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corporation, having regard to all the circumstances including the 

rights the corporation would have, if the partnership ceased to 
exist, to share in the distribution of the property owned by the 
partnership for the purpose of gaining or producing income from 
a business carried on by it in Canada. 


(5) (“Qualified investment ...” of partnership] — For the 
purposes of subsection (4), a partnership’s “qualified investment in 
property in Canada” at the end of a fiscal period is the amount, if 
any, by which the aggregate of 


(a) the cost amount to the partnership, at the end of the fiscal 
period, of land in Canada owned by it at that time for the pur- 
pose of gaining or producing income from a business carried on 
by it in Canada, other than land that is 


(i) described in the inventory of the partnership, 
(ii) depreciable property, 
(iii) a Canadian resource property, or 


(iv) land the cost of which is or was deductible in computing 
the income of the partnership or the income of a member of 
the partnership, 


(b) an amount equal to the aggregate of the cost amount to the 
partnership immediately after the end of the fiscal period, of 
each depreciable property in Canada owned by it for the purpose 
of gaining or producing income from a business carried on by it 
in Canada, 


(c) an amount equal to */3 of the cumulative eligible capital of the 
partnership immediately after the end of the fiscal period in re- 
spect of each business carried on by it in Canada, 


(d) an amount equal to the aggregate of the cost amount to the 
partnership at the end of the fiscal period of each debt owing to 
it, or any other right of the partnership to receive an amount, that 
was outstanding as a result of the disposition by it of property in 
respect of which an amount would be included, by virtue of par- 
agraph (a), (b) or (c), in its qualified investment in property in 
Canada at the end of the fiscal period if the property had not 
been disposed of by it before the end of that fiscal period, 


(e) an amount equal to the aggregate of the cost amount to the 
partnership at the end of the fiscal period of each property, other 
than a Canadian resource property, that was described in the 
partnership’s inventory in respect of a business carried on by it 
in Canada, 


(f) an amount equal to the aggregate of the cost amount to the 
partnership at the end of the fiscal period of each debt (other 
than a debt referred to in paragraph (d) or a debt the amount of 
which was deducted under paragraph 20(1)(p) of the Act in 
computing the partnership’s income for the fiscal period) owing 
to it 
(i) in respect of any transaction by virtue of which an amount 
has been included in computing its income for the fiscal pe- 
riod or for a previous fiscal period or in computing the in- 
come of a member of the partnership for a previous taxation 
year from a business carried on in Canada by the partnership, 
or 


(ii) where any part of its ordinary business carried on in Can- 
ada was the lending of money, in respect of a loan made by 
the partnership in the ordinary course of that part of its busi- 
ness, and 


g) an amount equal to the allowable liquid assets of the partner- 
ship at the end of the fiscal period, 


exceeds the aggregate of 


(h) an amount equal to the aggregate of each amount deducted 
by the partnership under paragraph 20(1)(1), (1.1) or (n) or sub- 
section 64(1), (1.1) or (1.2) of the Act in computing its income 
for the fiscal period from a business carried on by it in Canada; 


(i) an amount equal to the aggregate of all amounts each of 
which is an amount deducted by the partnership in the fiscal pe- 
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riod under subparagraph 40(1)(a)(i11) or 44(1)(e)(i11) of the Act 
in respect of a debt referred to in paragraph (d); 


(j) an amount equal to the aggregate of each amount owing by 
the partnership at the end of the fiscal period on account of 


(i) the purchase price of property that is referred to in para- 
graph (a), (b) or (e) or that would be so referred to but for the 
fact that it has been disposed of before the end of the fiscal 
period, 


(ii) Canadian exploration and development expenses, Cana- 
dian exploration expense, Canadian development expense or 
Canadian oil and gas property expense, within the meanings 
assigned by paragraphs 66(15)(b) [66(15)“Canadian explora- 
tion and development expenses”’], 66.1(6)(a) [66.1(6)“Cana- 
dian exploration expense’’] and 66.2(5)(a) [66.2(5)“Canadian 
development expense”] and 66.4(5)(a) [66.4(5)“Canadian oil 
and gas property expense”’] of the Act, respectively, 


dian exploration expense, Canadian development 
or Canadian oil and gas property expense, . 


Application: The February 13, 2003 draft regulations (foreign bank branches), sub- 

sec. 7(9). (pre-published e Canada Gazette, Part 1, February 15, 2003), will — 
amend subpara. 808(5)(j)(ii) to read as above, in force on the day on which this Reg- | 
ulation is registered. _ : ; 


Regulatory Impact Analysis Statement: See under Reg, 808(2)(d)—(d.2 


(il) an eligible capital expenditure made or incurred by the 
partnership before the end of the fiscal period in respect of a 
business carried on by it in Canada, or 


(iv) any other outlay or expense made or incurred by the 
partnership to the extent that it was deducted in computing its 
income for the fiscal period or for a previous fiscal period, or 
in computing the income of a member of the partnership for 
a previous taxation year, from a business carried on in Can- 
ada by the partnership; and 


(k) an amount equal to the aggregate of all amounts each of 
which is an amount equal to that proportion of the amount ow- 
ing (other than an amount owing on account of an outlay or ex- 
pense referred to in paragraph (j)) by the partnership at the end 
of the fiscal period on account of an obligation outstanding at 
any time in the period in respect of which interest is stipulated to 
be payable by it that 


(1) the interest paid or payable on the obligation by the part- 
nership in respect of the fiscal period that is deductible, or 
would be deductible but for subsection 18(2) or (3.1) or sec- 
tion 21 of the Act, in computing its income for the fiscal pe- 
riod from a business carried on by it in Canada, 


is of 


(ii) the interest paid or payable on the obligation by the part- 
nership in respect of the fiscal period. 


History: Para. 808(5)(h) substituted by P.C. 1990-2779, subsec. 2(3), December 20. 
1990, Canada Gazette, Part Il, January 16, 1991, applicable to taxation years com- 
mencing after June 17, 1987 that end after 1987. 


Para. 808(5)(c) amended by P.C. 1990-754, subsec. 1(2), April 26, 1990, Canada Ga- 
zette, Part Il, May 9, 1990, applicable in respect of fiscal periods commencing after 
1987. 


Para. 808(5)(i) and subpara. 808(5)(k)(i), substituted by P.C. 1984-3789, subsecs. 4(4), 
(5), November 29, 1984, Canada Gazette, Part Il, December 12, 1984, effective as to 
subpara, (k)(i) commencing January 1, 1982. 


Para. 808(5)(h), subpara. 808(5)(j)(ii) substituted by P.C. 1981-2208, subsecs. 2(5), (6), 
August 19, 1981, Canada Gazette, Part 11, September 9, 1981, applicable to taxation 
years ending after December 11, 1979. 


(6) [“Allowable liquid assets . . .” of partnership] — For the 
purposes of paragraph (5)(g), the “allowable liquid assets of the 


Proposed Amendment — Reg. 808(5)(j)(ii) 


(ii) Canadian exploration and development expenses, Cana 


Income Tax Regulations 


partnership at the end of the fiscal period” is an amount equal to the 
lesser of 
(a) the aggregate of 
(i) the amount of Canadian currency owned by the partner- 
ship at the end of that fiscal period, 


(ii) the balance standing to the credit of the partnership at the 
end of that fiscal period as or on account of amounts depos- 
ited with a branch or other office in Canada of 


(A) a bank, 


(B) a corporation licensed or otherwise authorized under 
the laws of Canada or a province to carry on in Canada 
the business of offering to the public its services as trus- 
tee, or 


(C) a credit union, and 


(iii) an amount equal to the aggregate of the cost amount to 
the partnership at the end of that fiscal period of each bond, 
debenture, bill, note, mortgage, hypothec or similar obliga- 
tion that was not described in the partnership’s inventory in 
respect of a business carried on by it in Canada (other than a 
debt referred to in paragraph (5)(d) or (f) or a debt the 
amount of which was deducted under paragraph 20(1)(p) of 
the Act in computing the partnership’s income for the fiscal 
period), that was issued by a person resident in Canada with 
whom all the members of the partnership were dealing at 
arm’s length and that matures within one year after the date 
on which it was acquired by the partnership; and 


Proposed Addition — Reg. 808(6)(a) closing words — 
to the extent that those amounts are attributable to the profits 
of the partnership from carrying on a business in Canada, or 
are used or held by the partnership in the year in the course of 


Carrying on a business in Canada; and =~ 
Application: The February 13, 2003 draft regulations (foreign bank branches), sub- 
sec. (10), (pre-published in the Canada Gazette, P: 52 

the above new closing words to para. 808(6)(a), 

August 8, 2000. a : 
Regulatory Impact Analysis Statement: A non-resident corporation’s allow- 
ance for investment in property in Canada is computed on the basis of its “qualified 
investment in property in Canada”. “Qualified investment in property in Canada” 
includes a corporation’s “allowable liquid assets” and its share of the “allowable liq- 
uid assets” of a parinership of which the corporation is a member. The amendment to 
paragraph 808(6)(a) clarifies that the allowable liquid assets of a partnership do not _ 
include amounts that were not either generated by or intended for the use of its busi- 
ness carried on in Canada. _ | 


‘come into force o 


(b) an amount equal to 4/; of the quotient obtained by dividing 
(i) the aggregate of all amounts that would otherwise be de- 
termined under subparagraphs (a)(i), (ii) and (iii) if the refer- 
ences therein to “at the end of that fiscal period” were read as 
references to “at the end.of each month in that fiscal period”, 

by 
(ii) the number of months in that fiscal period. 


History: Cl. 808(6)(a)(ii)(A) amended by P.C. 1994-1817, para. 47(b), November 1, 
1994. Canada Gazette, Part Il. November 30, 1994. 


(7) [Partnerships] — Subsections (4) to (6) shall be read and 


construed as if each of the assumptions in paragraphs 96(1)(a) to (g) 
of the Act were made. 


Proposed Addition — Reg. 808(8) _ 


(8) [Allowance of authorized foreign bank] — For the pur- 
pose of paragraph 219(1)G) of the Act, the allowance of an au-— 
thorized foreign bank for a taxation year in respect of its invest- 
ment in property in Canada is prescribed to be the amount, if any, 
by which — : 

(a) the average of all amounts, each of which is the amount for 

a calculation period (within the meaning assigned by subsec- 
tion 20.2(1) of the Act) of the bank for the year that is the — 
greater of _ _ i 


(i) the amount determined by the formula 
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0.05 x A 
where 


A is the amount of the element A in the formulae in sub- 
section 20.2(3) of the Act for the period, and 
Gi) the amount by which is > 
(A) the total of the cost amount to the bank, at the end 
of the period (or, in the case of depreciable property or 
eligible capital property, immediately after the end of 
the year), of each asset in respect of the bank’s Cana- 
dian banking business that is an asset recorded in the 
books of account of the business in a manner consistent 
with the manner in which it is required to be treated for 
- the purpose of the branch financial statements (within 


the meaning assigned by subsection 20.2(1) of the Act) 


for the yeat _ Ss 
Geececds,t—(‘(<« 


(B) the amount equal to the total of 
oD) the amount determined by the formula s 
7 ee 
L is the amount of the element L in the formulae in 
subsection 20.2(3) of the Act for the period, and 
BA is the amount of the element BA in the formulae 
in subsection 20.2(3) of the or the period, 
and CC 
(I) the amount claimed by th 
20.2(3)(b)(ii)(A) of the Act 


bank under clause 


exceeds 


(b) the total of all amounts each of which is an amount that 
would be determined under paragraph (2)G), Ck), (n) or (0) if 
that provision applied to the bank for the year, except to the 
extent that the amount reflects a liability of the bank that has 
been included in the element L in the formulae in subsection — 


- 20.2) of the Act for the bank’s last calculation period for the — 


oc rrtrs—CW® ioe 
Application: The February 13, 2003 draft regulations (foreign bank branches), sub- 
sec. 7(11), (pre-published in the Canada Gazette, Part I, February 15, 2003), will add 
subsec. 808(8), applicable after June 27, 1999. 


Regulatory Impact Analysis Statement: Subsection 808(1) computes the al- 
lowance for investment in property for all non-resident corporations. This subsection 
is amended to specifically exclude authorized foreign bank from these computational 
rules, and new subsection 808(8) is added to compute the allowance for investment 
in property in Canada for an authorized foreign bank. 


Definitions [Reg. 808]: “allowable capital loss” — ITA 38(b), 248(1); “allowable 
liquid assets of the corporation at the end of the year’ — Reg. 808(3); “allowable liq- 
uid assets of the partnership at the end of the fiscal period” — Reg. 808(6); 
“amount” —ITA 248(1); “amount taxable’ —ITA 123(1); “arm’s length” — ITA 
251(1); “authorized foreign bank” —ITA 248(1); “bank” — ITA 248(1), Interpreta- 
tion Act 35(1); “branch financial statements” —ITA 20.2(1); “business” — ITA 
248(1); “calculation period” — ITA 20.2(1); “Canada” —ITA 255, Interpretation Act 


35(1); “Canadian banking business’ —ITA 248(1); “Canadian development ex- 
pense” —ITA 66.2(5), 248(1); “Canadian exploration and development expenses” — 
ITA 66(15), 248(1); “Canadian exploration expense” — ITA 66.1(6), 248(1); “Cana- 
dian oil and gas property expense” —ITA 66.4(5), 248(1); “carrying on a business in 
Canada”, “carrying on business in Canada” — ITA 253; “corporation” —ITA 248(1), 
Interpretation Act 35(1); “cost amount”, “credit union” — ITA 248(1); “cumulative el- 


igible capital” —ITA 14(5), 248(1); “depreciable property” —ITA 13(21), 248(1); 
“disposed” — ITA 248(1)“disposition” “disposition” —ITA 248(1); “eligible capital 


expenditure” —ITA 14(5), 248(1); “fiscal period” —ITA 249.1; “inventory” — ITA 
248(1); “month” — /nterpretation Act 35(1): “office” —ITA 248(1); “Part I liabil- 
ity” — Reg. 808(2)(n)(i); ; “person”, “prescribed”, “property” — ITA 248(1); “prov- 
ince” — Interpretation Act 35(1); “provincial tax liability” — Reg. 808(2)(0)(i); “qual- 
ified investment in property in Canada at the end of the fiscal period’ — Reg. 808(5); 
“qualified investment in property in Canada at the end of the year” — Reg. 808(2), (4); 
“resident in Canada” — ITA 250; “share”, “taxable Canadian property” — ITA 248(1); 
“taxable capital gain” —ITA 38(a), 248(1); “taxable income earned in Canada” — 
ITA 248(1); “taxation year” —ITA 249. 

Interpretation Bulletins [Reg. 808]: IT-137R3: Additional tax on certain corpora- 


tions carrying on business in Canada. 
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809. Reduction of certain amounts to be deducted or with- 
held — (1) Subject to subsection (2), where a non-resident person 
(in this section referred to as the “payee”) has filed with the Min- 
ister the payee’s required statement for the year, the amount other- 
wise required by subsections 215(1) to (3) of the Act to be deducted 
or withheld from any qualifying payment paid or credited by a per- 
son resident in Canada (in this section referred to as the “payer’’) to 
the payee in the year and after the required statement for the year 
was so filed is hereby reduced by the amount determined in accor- 
dance with the following rules: 


(a) determine the amount by which 


(i) the amount that would, if the payee does not make an 
election in respect of the year under section 217 of the Act, 
be the tax payable by the payee under Part XIII of the Act on 
the aggregate of the amounts estimated by him in his re- 
quired statement for the year pursuant to paragraph (a) of the 
definition “required statement” in subsection (4), 


exceeds 


(ii) the amount that would, if the payee makes the election 
referred to in subparagraph (i), be the tax payable (on the as- 
sumption that no portion of the payee’s income for the year 
was income earned in the year in a province) by the payee 
under Part I of the Act on his estimated taxable income cal- 
culated by him in his required statement for the year pursuant 
to paragraph (b) of the definition “required statement” in 
subsection (4), 


(b) determine the percentage that the amount determined under 
paragraph (a) is of the aggregate of the amounts estimated by 
him in his required statement for the year pursuant to paragraph 
(a) of the definition “required statement” in subsection (4), 


(c) where the determination of a percentage under paragraph (b) 
results in a fraction, disregard the fraction for the purposes of 
paragraph (d), 
(d) multiply the percentage determined under paragraph (b) by 
the amount of the qualifying payment, 
and the product obtained under paragraph (d) is the amount by 
which the amount required to be deducted or withheld is reduced. 
Forms: NRS5: Application by a non-resident of Canada for a reduction in the amount 


of non-resident tax required to be withheld: NR7-R: Application for refund of non- 
resident tax withheld. 


(2) Subsection (1) does not apply to reduce the amount to be de- 
ducted or withheld from a qualifying payment if, after the qualify- 
ing payment has been paid or credited by the payer, the aggregate 
of all qualifying payments that the payer has paid or credited to the 
payee in the year would exceed the amount estimated, in respect of 
that payer, by the payee in his required statement for the year pursu- 
ant to paragraph (a) of the definition “required statement” in sub- 
section (4). 


(3) Where a payee has filed with the Minister a written notice indi- 
cating that certain information or estimates in the payee’s required 
statement for the year are incorrect and setting out the correct infor- 
mation or estimates that should be substituted therefor or where the 
Minister is satisfied that certain information or estimates in a 
payee’s required statement for the year are incorrect and that the 
Minister has the correct information or estimates that should be sub- 
stituted therefor, for the purposes of making the calculations in sub- 
section (1) with respect to any qualifying payment paid or credited 
to the payee after the time when he has filed that notice or after the 
time when the Minister is so satisfied, as the case may be, the incor- 
rect information or estimates shall be disregarded and the required 
statement for the year shall be deemed to contain only the correct 
information or estimates. 


(4) In this section, 


“qualifying payment” in relation to a non-resident person means 
any amount 


(a) paid or credited, or to be paid or credited, to him as, on ac- 
count or in lieu of payment of, or in satisfaction of, any amount 
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described in paragraph 212(1)(f) or (h) or in any of paragraphs 
212(1)G), (k), (L), Gm) or (q) of the Act, and 
(b) on which tax under Part XIII of the Act is, or would be, but 
for an election by him under section 217 of the Act, payable by 
him; 
“required statement” of a payee for a taxation year means a writ- 
ten statement signed by him that contains, in respect of the payee, 


(a) the name and address of each payer of a qualifying payment 
in the year and, in respect of each such payer, an estimate by the 
payee of the aggregate of such qualifying payments, and 


(b) a calculation by him of his estimated taxable income earned 
in Canada for the year, on the assumption that he makes the 
election in respect of the year under section 217 of the Act, and 
such information as may be necessary for the purpose of esti- 
mating such income. 
History: Para. (a) of “qualifying payment” substituted by P.C. 1981-2208, s. 3, August 
19, 1981, Canada Gazette, Part Il, September 9, 1981, applicable with respect to pay- 
ments made after 1979. 
Definitions [Reg. 809]: “amount”, “Minister”, “non-resident” — ITA 248(1); 
“payee”, “payer” — Reg. 809(1); “person” —ITA 248(1); “province” — Interpreta- 
tion Act 35(1); “qualifying payment”, “required statement’? — Reg. 809(4); “resident in 
Canada” — ITA 250; “taxable income” — ITA 248(1); “taxable income earned in Can- 
ada” —ITA 248(1); “taxation year’—ITA 249: “written” — Interpretation Act 
35(1)“writing”. 


810. Excluded property of non-resident persons — (1) For 
the purposes of paragraph 116(6)(e) of the Act, any property that is 


(a) property of a non-resident insurer that is a qualified insur- 
ance corporation, 


(b) an option in respect of property referred to in any of 
paragraphs 116(6)(a) to (d) of the Act and paragraph (a) whether 
or not such property is in existence, or 


(c) an interest in property referred to in paragraph 116(6)(a), (c) 
or (d) of the Act or paragraph (a) or (b), 
is prescribed to be excluded property. 


(2) For the purposes of this section, a non-resident insurer is a 
“qualified insurance corporation” throughout the period during 
which it 
(a) was licensed or otherwise authorized under the laws of Can- 
ada or a province to Carry on an insurance business in Canada; 
and 


(b) carried on an insurance business, within the meaning of sub- 
section 138(1) of the Act, in Canada. 


Proposed Repeal — Reg. 810 _ 
Application: The February 13, 2003 draft regulations (foreign bank branches), s. 8, 
(pre-published in the Canada Gazette, Part 1, February 15, 2003), will repeal s. 810, 
applicable after June 27, 1999, oS _ 
Regulatory Impact Analysis Statement: Section 810 of the Regulations 
prescribes the meaning of excluded property of certain non-resident insurers for he 
purposes of paragraph 116(6)(e) of the Act. This section is repealed, as the substance © 
of this section has been included in paragraph 116(6){e) of the Act. : 


Definitions [Reg. 810]: “business” — ITA 248(1); “Canada” —ITA 255, Interpre- 
tation Act 35(1); “insurance corporation”, “insurer”, “non-resident”, “prescribed”, 
“property * — ITA 248(1); “province” — Interpretation Act 35(1); “qualified insurance 
corporation” — Reg. 810(2). 


PART IX — [REPEALED] 


History: Part IX repealed by P.C. 2002-2169. s. 13, December 12, 2002, Canada Ga- 
zette, Part Il, January 1, 2003, effective January 1, 2003. 


Paras. 900(2)(f), 900(15)(f), amended by P.C. 1994-1817, s. 48, November 1, 1994, 
Canada Gazette, Part 11, November 30, 1994. 


Paras. 900(2)(a), (b) and (d.1), (5a), (6)(a) and (b), (8)(a), (10)(a), (b), (12)(a), (13)(a), 
(b), subsec. 900(14), amended, by P.C. 1994-1132, s. 1, July 4, 1994, Canada Gazette, 
Part II, July 27, 1994, 

Subsecs. 900(7), (15)-(18) added by the said P.C. 1994-1132, subsecs. MG KID) 


Paras. 900(11)(a) to (c) substituted for paras. (a) to (d) by the said P.C. 1994-1132, 
subsec. 1(8). 


Income Tax Regulations 


Paras. 900(2)(b), (3)(b), (4)(a), (6)(b), (8)(a), (10)(b), (13)(b), and subpara. (2)(i) 
amended, (2)(i.1) added, by P.C. 1993-1043, s. 1, May 25, 1993, Canada Gazette, Part 
II, June 16, 1993. 

Former subsec. 900(7) revoked by the said P.C. 1993-1043, subsec. 1(6). 


Paras. 900(2)(b), (d), (d.1), (3)(b), (4)(b), subsecs. 900(5), (11), that portion of subsec. 
900(6) preceding para. (a), and para. (b), paras. 900(7)(a), (e), (8)(a), (10)(b), (c), 
amended by P.C. 1992-290, s. 1, February 20, 1992, Canada Gazette, Part II, March 
11,1992. 

That portion of subsec. 900(9) preceding para. (b) amended and para. (d) added by the 
said P.C, 1992-290, subsecs. 1(11), (12). 


That portion of subsec. 900(12) preceding para. (b) amended by the said P.C. 1992- 
290, subsec. 1(15). 
That portion of subsec. 900(13) preceding para. (a) amended by the said P.C. 1992- 
290, subsec. 1(16). 


Subsec. 900(14) substituted for subsecs. (14) to (16) by the said P.C. 1992-290, subsec. 
1(17). 


Paras. 900(7)(c), (9)(b) amended by P.C. 1991-2540, s. 8, December 16, 1991, Canada 
Gazette, Part II, January 15, 1992, applicable after 1985. 


Paras. 900(2)(b), (10)(b) amended by P.C. 1991-731, subsecs. 1(1), (2), April 18, 1991, 
Canada Gazette, Part II, May 8, 1991. 


Paras. 900(2)(b), (10)(b) amended, paras. 900(11)(a), (a.1) transposed, and (a) 
amended, by P.C. 1991-50, subsees, 1(1)-(3), January 17, 1991, Canada Gazette, Part 
II, January 30, 1991. 


Paras. 900(2)(b), (d). (7)(b), (8)(a), (10)(b), (c), (11)(a), (12)(a) substituted, (11)(a.1), 
(12)(a.1) added, by P.C. 1989-1257, s. 1, June 29, 1989, Canada Gazette, Part Il, July 
19, 1989. 


That portion of subsec. 900(3) preceding para. (a) substituted by the said P.C. 1989- 
1257, subsec. 1(3). 


Subsecs. 900(5), (14) substituted by the said P.C. 1989-1257, subsecs. 1(4), (10). 


Paras. 900(2)(b), (d), (d.1), (10)(b), (12)(a), and subsec. 900(14) substituted by P.C. 
1988-590, subsecs. 1(1)-(5), March 30, 1988, Canada Gazette, Part I, April 27, 1988. 


Paras. 900(2)(b), (d), (d.1), (f) to (h) substituted, (i), G) added, by P.C. 1987-1477, 
subsecs. 1(1) to (3), July 30, 1987, Canada Gazette, Part II, August 19, 1987. 


Subsecs. 900(3), (8), (11) substituted by the said P.C. 1987-1477, subsecs. 1(4), (10), 
(14). 


Para. 900(6)(b) substituted and (d) added by the said P.C. 1987-1477, subsecs. 1(5), 
(6). 


All that portion of subsec. 900(7) preceding para. (c) substituted, (c.1) and (e) added, 
by the said P.C. 1987-1477, subsecs. 1(7) to (9). 


All that portion of subsec. 900(9) preceding para. (b) substituted by the said P.C. 1987- 
1477, subsec. 1(11), 


Para. 900(10)(b) substituted, (e) added, by the said P.C. 1987-1477, subsecs. 1(12), 
(13). 


Subsecs. 900(12) to (15), former (16) added by P.C. 1987-1477, subsec. 1(14), July 30, 
1987, Canada Gazette, Part II, August 19, 1987. 


Paras. 900(2)(b), (10)(b), substituted by P.C. 1986-924, subsecs. 1(1), (4), April 17, 
1986, Canada Gazette, Part Il, April 30, 1986. 


Subsecs. 900(5), (6) substituted, subsec. 900(11) added, by the said P.C. 1986-924, 
subsecs. 1(2), (3), (5). 


Paras. 900(2)(b), (d) substituted by P.C. 1985-3529, December 5, 1985, Canada Ga- 
zette, Part Il, December 25, 1985. . 


Paras. 900(2)(b), 900(10)(b), subsec. 900(5) substituted by P.C. 1984-1980, June 7, 
1984, Canada Gazette, Part I, June 27, 1984. 


Paras. 900(2)(a), 900(6)(a) and (b) substituted by P.C. 1983-3188, subsecs. 1(1), (2), 
October 13, 1983, Canada Gazette, Part II, October 26, 1983. 


Subsec. 900(5) substituted by P.C. 1983-3015, s. 1, September 29, 1983, Canada Ga- 
zette, Part Il, October 12, 1983. 


Para. 900(2)(b) substituted by P.C. 1982-2895, s. 1, September 22, 1982, Canada Ga- 
cette, Part I, October 13, 1982, effective commencing September 20, 1982. 


All that portion of subsec. 900(4) preceding para. (a) substituted by P.C. 1982-2138, 
July 15, 1982, Canada Gazette, Part II, July 28, 1982. 


Paras. 900(2)(b), (d), (7)(a), (9)(a) substituted, (2)(d.1) added, by P.C. 1981-1680, sub- 
secs. 1(1)-(4), June 18, 1981, Canada Gazette, Part II, July 8, 1981. 


Subsec. 900(5) substituted by P.C. 1980-2949, s. 1, October 30, 1980, Canada Gazette, 
Part II, November 12, 1980 


Subsec. 900(11) revoked by P.C. 1980-2080, July 31, 1980, Canada Gazette, Part II, 
August 13, 1980, 


Paras. 900(2)(a), (h) substituted, 900(10)(e) revoked, by P.C. 1980-541, s. 1. February 
20, 1980, Canada Gazette, Part Il, March 12, 1980. 


All that portion of subsec, 900(4) preceding para. (a) substituted, subsec. 900(11) ad- 


ded, by P.C. 1979-2971, November 1, 1979, Canada Gazette, Part Il, November 14, 
1979, effective January 1, 1980. 
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Part [X was consolidated by the Consolidated Regulations of Canada, chapter 945, pro- 
claimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Gazette, 
Part I, August 8, 1979. 


All that portion of subsec. 900(6) preceding para. (a) substituted by P.C. 1978-3628, 
November 30, 1978, Canada Gazette, Part Il, December 13, 1978, effective February 
Let 979% 


Subsec. 900(10) added by P.C. 1978-3118, October 12, 1978, Canada Gazette, Part Il, 
October 25, 1978. 


Para. 900(2)(b), subsec. 900(5) substituted by P.C. 1978-2532, August 9, 1978, Canada 
Gazette, Part Il, August 23, 1978. 


PART X — ELECTION IN RESPECT OF 
DECEASED TAXPAYERS 


History: Part X was consolidated by the Consolidated Regulations of Canada, chapter 
945, proclaimed in force August 14, 1979, by P.C. 1979-1934, July 19, 1979, Canada 
Gazette, Part Il, August 8, 1979. 


1000. Property dispositions — (1) Any election under subsec- 
tion 164(6) of the Act shall be made by the legal representative of a 
deceased taxpayer by filing with the Minister the following 
documents: 


(a) a letter from the legal representative specifying 


(i) the part of the one or more capital losses from the disposi- 
tion of properties, if any, under paragraph 164(6)(c) of the 
Act, and 


(ii) the part of the amount, if any, under paragraph 164(6)(d) 
of the Act 


in respect of which the election is made; 


(b) where an amount is specified under subparagraph (a)(i), a 
schedule of the capital losses and capital gains referred to in par- 
agraph 164(6)(a) of the Act, 


(c) where an amount is specified under subparagraph (a)(ii), 


(i) a schedule of the amounts of undepreciated capital cost 
described in paragraph 164(6)(b) of the Act, 


(ii) a statement of the amount that, but for subsection 164(6) 
of the Act, would be the non-capital loss of the estate for its 
first taxation year, and 


(iii) a statement of the amount that, but for subsection 164(6) 
of the Act, would be the farm loss of the estate for its first 
taxation year. 
History: That portion of subsec. 1000(1) preceding para. (b) substituted, and paras. 
(d), (e) revoked, by P.C. 1988-390, s. 5, March 3, 1988, Canada Gazette, Part I, 
March 16, 1988, applicable with respect to deaths occurring after December 31, 1984, 
except that the documents referred to in subsec. 1000(1) may be filed before September 
14, 1988. 
Subpara: 1000(1)(c)(iii) added by P.C. 1985-2277, s. 1, July 24, 1985, Canada Gazette, 
Part Il, August 7, 1985, applicable to 1983 er seg. except that, for the purposes of 
subsec. 1000(2), the statement referred to in subpara. 1000(1)(c)(iii) may be filed at 
any time before November 6, 1985. 


(2) The documents referred to in subsection (1) shall be filed not 
later than the day that is the later of 


(a) the last day provided by the Act for the filing of a return that 
the legal representative of a deceased taxpayer is required or has 
elected to file under the Act in respect of the income of that de- 
ceased taxpayer for the taxation year in which he died; and 
(b) the day the return of the income for the first taxation year of 
the deceased taxpayer’s estate is required to be filed under para- 
graph 150(1)(c) of the Act. 


Definitions [Reg. 1000]: “amount” — ITA 248(1): “capital gain” —ITA 39(1), 
248(1); “disposition” — ITA 248(1); “estate” —ITA 104(1), 248(1); “farm. loss” — 


ITA 111(8), 248(1); “legal representative”, “Minister” —ITA 248(1); “non-capital 
loss” — ITA 111(8), 248(1); “taxation year” — ITA 249: “taxpayer” —ITA 248(1); 
“undepreciated capital cost” —ITA 13(21), 248(1). 


1000.1 Realization of [deceased employee’s] options — (1) 
An election under subsection 164(6.1) of the Act shall be made by 
the legal representative of a deceased taxpayer by filing with the 


Reg. 
S. 1100(1)(a)(v) 


Minister a letter from the legal representative setting out the 
following: 


(a) the amount of the benefit referred to im subparagraph 
164(6.1)(a)(i) of the Act; 


(b) the value of the right, and the amount paid for the right, re- 
ferred to in subparagraph 164(6.1)(a)(ii) of the Act; 


(c) the deducted amount, referred to in subparagraph 
164(6.1)(a)(iiit) of the Act; and 

(d) the amount of the loss referred to in paragraph 164(6.1)(b) of 
the Act. 


(2) The letter shall be filed not later than the day that is the later of 


(a) the last day provided by the Act for the filing of a return that 
the legal representative of a deceased taxpayer is required or has 
elected to file under the Act in respect of the income of that de- 
ceased taxpayer for the taxation year in which he or she died, 
and 


(b) the day the return of the income for the first taxation year of 
the deceased taxpayer’s estate is required to be filed under para- 
graph 150(1)(c) of the Act. 
History: S. 1000.1 added by P.C. 2005-694, s. 4, May 3, 2005, Canada Gazette, Part 
Il, May 18, 2005, applicable to deaths occurring after July 13, 1990, except that the 
letter referred to in subsec. 1000.1(2) may be filed before November 15, 2005. 


Definitions [Reg. 1000.1]: ‘“amount’—ITA 248(1); “estate’—ITA 104(1), 
248(1); “legal representative”, “Minister” —ITA 248(1); “taxation year” — ITA 249: 
“taxpayer” — ITA 248(1). 


1001. Annual instalments — Any election by a deceased tax- 
payer’s legal representative under subsection 159(5) of the Act shall 
be made by filing with the Minister the prescribed form on or 
before the day on or before which payment of the first of the “equal 
consecutive annual instalments” referred to in that subsection is re- 
quired to be made. 

Definitions [Reg. 1001]: “legal representative”, “Minister”, “prescribed”, “tax- 
payer” — ITA 248(1). 


Forms: T2075: Election to defer payment of income tax, under subsection 159(5) by a 
deceased taxpayer’s legal representative or trustee. 


PART Xl — CAPITAL COST ALLOWANCES 


Related Provisions [Part XI]: ITA 20(1.1) — Definitions in ITA 13(21) apply to 
regulations. 


History [Part XI]: Part XI was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 
1979, Canada Gazette, Part Il, August 8, 1979. 


Interpretation Bulletins [Part XI]: IT-285R2: Capital cost allowance — general 
comments. 


Forms [Part XI]: 1776: Statement of real estate rentals; T777: Statement of employ- 
ment expenses; T5014: Partnership capital cost allowance schedule. 


Division | — DEDUCTIONS ALLOWED 


1100. (1) For the purposes of paragraphs 8(1)(j) and (p) and 
20(1)(a) of the Act, the following deductions are allowed in com- 
puting a taxpayer’s income for each taxation year: 


History: That portion of subsec. 1100(1) preceding para. (a) substituted by P:C. 1991- 
2272. subsec. 1(1), November 21, 1991, Canada Gazette, Part Il, December 4, 1991, 
applicable to 1988 ef seq. 


(a) rates — subject to subsection (2), such amount as he may 
claim in respect of property of each of the following classes in 
Schedule II not exceeding in respect of property 


(i) of Class 1, 4 per cent, 
Related Provisions: Reg. 1100(1)(zc). 
(ii) of Class 2, 6 per cent, 
Related Provisions: Reg. 1101(5i) — Separate class. 
(iii) of Class 3, 5 per cent, 
Related Provisions: Reg. 1100(1)(sb), (zc). 
(iv) of Class 4, 6 per cent, 
(v) of Class 5, 10 per cent, 
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Reg. 
S. 1100(1)(a)(vi) 


(vi) of Class 6, 10 per cent, 
Related Provisions: Reg. 1100(1)(sb), (zc). 
(vii) of Class 7, 15 per cent, 
(viii) of Class 8, 20 per cent, 
Related Provisions: Reg. 1100(1)(sb), (zc). 
(ix) of Class 9, 25 per cent, 
(x) of Class 10, 30 per cent, 


Related Provisions: Reg. 1100(1)(m) — Additional allowance — Canadian film or 
video production; Reg. 1100(1)(zc) — Additional allowance — railway expansion and 
modernization property; Reg. 1100(21) — Certified films and video tapes — limitation 
on CCA; Reg. 1100(21.1) —Non-certified films and video tapes — limitation on 
CCA; Reg. 1101(Sa), (Sk), (5k.1) — Separate classes for telecommunications space- 
craft, certified productions and Canadian film or video productions, 


(x.1) of Class 10.1, 30 per cent, 

Related Provisions: Reg. 1101(1af) — Separate class. 
(xi) of Class 11, 35 per cent, 
(x1) of Class 12, 100 per cent, 

Related Provisions: Reg. 1100(1)(1), 1100(21), (21.1), (22). 
(xili) of Class 16, 40 per cent, 
(xiv) of Class 17, 8 per cent, 
(xv) of Class 18, 60 per cent, 
(xvi) of Class 22, 50 per cent, 
(xvii) of Class 23, 100 per cent, 
(xviii) of Class 25, 100 per cent, 
(xix) of Class 26, 5 per cent, 
(xx) of Class 28, 30 per cent, 

Related Provisions: Reg. 1100(1)(w), 1100(1)(ze)(i)(H). 
(xxi) of Class 30, 40 per cent, 

Related Provisions: Reg. 1101(5a) — Separate class. 
(xxii) of Class 31, 5 per cent, 

Related Provisions: Reg. 1101(5b) — Separate class. 
(xxiii) of Class 32, 10 per cent, 

Related Provisions: Reg. 1101(5b) — Separate class. 
(xxiv) of Class 33, 15 per cent, 
(xxv) of Class 35, 7 per cent, 

Related Provisions: Reg. 1100(1)(zc). 
(xxvi) of Class 37, 15 per cent, 
(xxvil) of Class 41, 25 per cent, 

Related Provisions: Reg. 1100(1)(y), (ya). 
(xxvill) of Class 42, 12 per cent, 
(xxix) of Class 43, 30 per cent, 
(xxix.1) of Class 43.1, 30 per cent, 
(xxix.2) of Class 43.2, 50 per cent 
(xxx) of Class 44, 25 per cent, 
(xxxi) of Class 45, 45 per cent, 
(xxxii) of Class 46, 30 per cent, 
(xxxiii) of Class 47, 8 per cent, 
(xxxiv) of Class 48, 15 per cent, and 
(xxxv) of Class 49, 8 per cent, 


of the undepreciated capital cost to him as of the end of the taxa- 
tion year (before making any deduction under this subsection for 
the taxation year) of property of the class: 
Related Provisions [Reg. 1100(1 )(a)]: Reg. 1100(2) — Half-year rule: Reg. 
1100(3) — Short taxation year; Reg. 1700 — CCA rates for farming or fishing pro- 
perty acquired before 1972. See also list at end of Reg. 1100(1). 
History: Subpara. 1100(1)(a)(xxix.2) added by P.C. 2006-439, subsec. 1(1), June 1, 
2006, Canada Gazette, Part I, June 14, 2006, deemed in force on February 23, 2005. 
Subparas. 1100(1)(a)(xxxiii), (xxxiv) and (xxxv) added by the said P.C. 2006-439, sub- 
sec. 1(2), deemed in force on February 23, 2005. 
Subparas. 1100(1)(a)(xxxi) and (xxxii) added by P.C. 2005-2286, subsec. 1(1), Decem- 


ber 6, 2005, Canada Gazette, Part Il, December 28, 2005, deemed in force on March 
23, 2004. 
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Subpara. 1100(1)(a)(xxix.1) added by P.C. 1997-1033, subsec. 1(1), July 25, 1997, 
Canada Gazette, Part Il, August 20, 1997, applicable after February 21, 1994. 
Subpara. 1100(1)(a)(xxx) added by P.C. 1994-231, subsec. 1(1), February 10, 1994, 
Canada Gazette, Part Il, February 23, 1994, applicable to property acquired after April 
26, 1993. 

Subpara. 1100(1)(a)(xxix) added by P.C. 1994-230, s. 1, February 10, 1994, Canada 
Gazette, Part II, February 23, 1994, applicable to property acquired after February 25, 
1992. 

Subpara. 1100(1)(a)(xxviil) added by P.C. 1994-139, subsec. 2(1), January 27, 1994, 
Canada Gazette, Part Il, February 9, 1994, applicable to property acquired by a tax- 
payer after December 23, 1991, other than property acquired pursuant to an agreement 
in writing entered into by the taxpayer before December 24, 1991, except that where 
the taxpayer so elects in a letter filed with the Minister of National Revenue before 
August 9, 1994, or in a letter that is attached to the taxpayer’s return of income for the 
taxpayer's first taxation year ending after December 23, 1991, then subpara. 
1100(1)(a)(xxviii) applies to property acquired by the taxpayer after the beginning of 
that year. 

Subpara. 1100(1)(a)(x.1) added by the said P.C. 1991-2272, subsec. 1(2), applicable to 
taxation years and fiscal periods commencing after June 17, 1987 that end after 1987. 
Subpara. 1100(1)(a)(xxvii) added by P.C. 1989-2464, subsec. 1(1), December 14, 
1989, Canada Gazette, Part I, January 3, 1990, applicable to 1988 et seq. 

That portion of para. 1100(1)(a) preceding subpara. (i) substituted by P.C. 1983-1083, 
subsec. 1(1), April 14, 1983, Canada Gazette, Part II, April 27, 1983, applicable in 
respect of property (other than property described in Class 31 of Schedule II or para- 
graph (n) of Class 12 of that schedule) acquired or disposed of after November 12, 
1981, property described in the said Class 31 acquired or disposed of after 1981 and 
property described in paragraph (n) of the said Class 12 acquired or disposed of after 
1982. 

Subpara. 1100(1)(a)(xxvi) added by P.C. 1982-599, subsec. 1(1), February 25, 1982, 
Canada Gazette, Part Il, March 10, 1982. 

Subpara. 1100(1)(a)(xix) substituted by P.C. 1979-1488, subsec. 1(1), May 17, 1979, 
Canada Gazette, Part Il, June 13, 1979, 

That portion of para. 1100(1)(a) following subpara. (xxv) substituted by P.C. 1978- 
1315, subsec. 3(1), April 20, 1978, Canada Gazette, Part Il, May 10, 1978. 
Interpretation Bulletins [Reg. 1100(1)(a)]: IT-285R2: CCA —General com- 
ments; IT-521R: Motor vehicle expenses claimed by self-employed individuals; IT- 
522R: Vehicle, travel and sales expenses of employees. 

Information Circulars [Reg. 1100(1 )(a)]: 84-1: Revision of capital cost allowance 
claims and other permissive deductions. 


(b) Class 13 — such amount as the taxpayer may claim in re- 
spect of the capital cost to the taxpayer of property of Class 13 
in Schedule II, not exceeding 


(i) where the capital cost of the property, other than property 
described in subparagraph (2)(a)(v), (vi) or (vii), was in- 
curred in the taxation year and after November 12, 1981, 50 
per cent of the amount for the year calculated in accordance 
with Schedule III, and 


(ii) in any other case, the amount for the year calculated in 
accordance with Schedule III, 


and, for the purposes of this paragraph and Schedule III, the cap- 
ital cost to a taxpayer of a property shall be deemed to have been 
incurred at the time at which the property became available for 
use by the taxpayer; 
Related Provisions: Reg. 1102(4), (5) — Improvements or alterations to leased 
properties; Reg, 1700(4) — Property of a farmer owned since before 1972. 
History: Para. 1100(1)(b) substituted by P.C. 1994-139, subsec. 2(2), January 27, 
1994, Canada Gazette, Part I, February 9, 1994, applicable to property acquired after 
1989. 
Subpara. 1 100(1)(b)(i) amended by P.C. 1991-465, subsec. 1(1), March 14, 1991, Can- 
ada Gazette, Part Il, March 27, 1991, applicable in respect of taxation years ending 
after April 26, 1989, 
Para. 1100(1)(b) substituted by P.C. 1983-1083, subsec. 1(2), April 14, 1983, Canada 
Gazette, Part Il, April 27, 1983, applicable in respect of property (other than property 
described in Class 31 of Schedule II or paragraph (n) of Class 12 of that schedule) 
acquired or disposed of after November 12, 1981, property described in the said Class 
31 acquired or disposed of after 1981 and property described in paragraph (n) of the 
said Class 12 acquired or disposed of after 1982. 


Interpretation Bulletins: IT-324: CCA — Emphyteutic lease (archived); IT-464R: 
CCA — Leasehold interests. 


(c) Class 14 — such amount as he may claim in respect of pro- 
perty of Class 14 in Schedule II not exceeding the lesser of 


(i) the aggregate of the amounts for the year obtained by ap- 
portioning the capital cost to him of each property over the 
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life of the property remaining at the time the cost was in- 
curred, and 


(ii) the undepreciated capital cost to him as of the end of the 
taxation year (before making any deduction under this sub- 
section for the taxation year) of property of the class; 


Related Provisions: Reg. 1100(1)(a)(xxx) — 25% CCA rate for certain patents; 
Reg. 1100(3) — Short taxation year rule does not apply to Reg. 1100(1)(c); Reg. 
1100(9) — Patents. 


Interpretation Bulletins: IT-143R3: Meaning of eligible capital expenditure; IT- 
477: CCA — Patents, franchises, concessions and licences. 


(d) in lieu of double depreciation — such additional 
amount as he may claim not exceeding in the case of property 
described in each of the classes in Schedule II, the lesser of 


(i) one-half the amount that would have been allowed to him 
in respect of property of that class under subparagraph 
6(n)(ii) of the Income War Tax Act if that Act were applica- 
ble to the taxation year, and 


(ii) the undepreciated capital cost to him as of the end of the 
taxation year (before making any deduction under this para- 
graph for the taxation year) of property of the class; 


(e) timber limits and cutting rights — such amount as he 
may claim not exceeding the amount calculated in accordance 
with Schedule VI in respect of the capital cost to him of a pro- 
perty, other than a timber resource property, that is a timber 
limit or a right to cut timber from a limit; 


Related Provisions: Reg. 1100(3) — Short taxation year rule does not apply toReg. 
1100(1)(e); Reg. 1101(3) — Separate class; Reg. 5202"cost of capital”(a), 5204" cost of 
capital’(a) — Manufacturing and processing credit. 


Interpretation Bulletins: IT-481: Timber resource property and timber limits. 


(f) Class 15 — such amount as he may claim not exceeding the 

amount calculated in accordance with Schedule IV, in respect of 

the capital cost to him of property of Class 15 in Schedule II; 
Related Provisions: Reg. 1100(3) — Short taxation year rule does not apply to Reg. 
1100(1)(f); Reg. 1102(7) — River improvements; Reg. 1102(17) — Recreational pro- 
perty; Reg. 5202‘cost of capital”(a), 5204"cost of capital’’(a) — Manufacturing and 
processing credit. 


(g) industrial mineral mines — such amount as he may 
claim not exceeding the amount calculated in accordance with 
Schedule V in respect of the capital cost to him of a property 
that is an industrial mineral mine or a right to remove industrial 
minerals from an industrial mineral mine; 
Related Provisions: Reg. 1100(3) — Short taxation year rule does not apply to Reg. 
1100(1)(g); Reg. 1101(4) — Separate class; Reg. 1104(3) — “Industrial mineral mine”; 
Reg. 3900 — Deduction for mining taxes; Reg. 5202"cost of capital”(a), 5204*cost of 
capital’(a) — Manufacturing and processing credit. 
Interpretation Bulletins: IT-423: Sale of sand, gravel or top soil (archived); IT-492: 
Industrial mineral mines. 


(h) [Revoked] 


History: Para. 1100(1)(h) and heading revoked by P.C. 1978-1315, subsec. 3(2), April 
20, 1978, Canada Gazette, Part Il, May 10, 1978. 


(i) additional allowances — fishing vessels — such addi- 
tional amount as he may claim in the case of property of a sepa- 
rate class prescribed by subsection 1101(2) not exceeding the 
lesser of 


(i) the amount by which the depreciation that could have 
been taken on the property, if the Orders in Council referred 
to in that subsection were applicable to the taxation year, ex- 
ceeds the amount allowed under paragraph (a) in respect of 
the property, and 


(ii) the undepreciated capital cost to him as of the end of the 
taxation year (before making any deduction under this para- 
graph for the taxation year) of property of the class; 


Interpretation Bulletins: IT-267R2: CCA — vessels. 


(j), (k) [Repealed] 


Reg. 
S. 1100(1)(p) (i) 


History [Reg. 1100(1)(j), (k)]: Paras. 1100(1)(j). (k) repealed by P.C. 1995-775, 
subsec. 1(1), May 16, 1995, Canada Gazette, Part II, May 31, 1995, applicable to pro- 
perty acquired on or after May 31, 1995. 
(1) additional allowances — certified productions — 
such additional amount as he may claim in respect of property 
for which a separate class is prescribed by subsection 1101(5k) 
not exceeding the lesser of 


(i) the aggregate of his income for the year from that pro- 
perty and from property described in paragraph (n) of Class 
12 in Schedule II, determined before making any deduction 
under this paragraph, and 


(ii) the undepreciated capital cost to him of property of that 
separate class as of the end of the year before making any 
deduction under this paragraph for the year; 
Related Provisions: Reg. 1100(3) — Short taxation year rule does not apply to Reg. 
1100(1)(). 


History: Para. 1100(1)(1) added by P.C. 1988-2795, subsec. 1(1), December 22, 1988, 
Canada Gazette, Part Il, January 18, 1989, applicable in respect of property acquired 
after 1987. 


Former para. 1100(1)(1) and heading revoked by P.C. 1978-1315, subsec. 3(3), April 
20, 1978, Canada Gazette, Part Il, May 10, 1978. 


(m) additional allowance — Canadian film or video pro- 
duction — such additional amount as the taxpayer claims in re- 
spect of property for which a separate class is prescribed by sub- 
section 1101(5k.1) not exceeding the lesser of 


(i) the taxpayer’s income for the year from the property, de- 
termined before making any deduction under this paragraph, 
and 


(ii) the undepreciated capital cost to the taxpayer of the pro- 
perty of that separate class at the end of the year (before 
making any deduction under this paragraph for the year and 
computed without reference to subsection (2)); 


History: Para. 1100(1)(m) added by P.C. 2005-698, subsec. 1(1), May 3, 2005, Can- 
ada Gazette, Part Il, May 18, 2005, applicable to 1995 et seq. 


Former para. 1100(1)(m) and heading revoked by P.C. 1978-1315, subsec. 3(3), April 

20, 1978, Canada Gazette, Part Il, May 10, 1978. 
(n) Class 19 — where the taxpayer is a corporation that had a 
degree of Canadian ownership in the taxation year, or is an indi- 
vidual who was resident in Canada in the taxation year for not 
less than 183 days, such amount as he may claim in respect of 
property of Class 19 in Schedule II that was acquired in a partic- 
ular taxation year not exceeding the lesser of 


(i) 50 per cent of the capital cost thereof to him, and 


(ii) the amount by which the capital cost thereof to him ex- 
ceeds the aggregate of the amounts deducted in respect 
thereof in computing his income for previous taxation years, 


but the aggregate of amounts deductible for a taxation year in 
respect of property acquired in each of the particular taxation 
years, under this paragraph, shall not exceed the undepreciated 
capital cost to him as of the end of the taxation year (before 
making any deduction under this subsection for the taxation 
year) of property of the class; 

Related Provisions: Reg. 1100(1)(0). 


(o) [Class 19] — where the taxpayer is not entitled to make a 
deduction under paragraph (n) in computing his income for a 
taxation year, such amount as he may claim in respect of pro- 
perty of Class 19 in Schedule II not exceeding 20 per cent of the 
undepreciated capital cost to him as of the end of the taxation 
year (before making any deduction under this subsection for the 
taxation year) of property of the class, 


(p) Class 20 — such amount as he may claim in respect of pro- 
perty of Class 20 in Schedule II that was acquired in a particular 
taxation year not exceeding the lesser of 


(i) 20 per cent of the capital cost thereof to him, and 


(ii) the amount by which the capital cost thereof to him ex- 
ceeds the aggregate of the amounts deducted in respect 
thereof in computing his income for previous taxation years, 
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but the aggregate of amounts deductible for a taxation year in 
respect of property acquired in each of the particular taxation 
years, under this paragraph, shall not exceed the undepreciated 
capital cost to him as of the end of the taxation year (before 
making any deduction under this subsection for the taxation 
year) of property of the class; 


(q) Class 21 — such amount as he may claim in respect of pro- 
perty of Class 21 in Schedule II that was acquired in a particular 
taxation year not exceeding the lesser of 


(1) 50 per cent of the capital cost thereof to him, and 


(ii) the amount by which the capital cost thereof to him ex- 
ceeds the aggregate of the amounts deducted in respect 
thereof in computing his income for previous taxation years, 


but the aggregate of amounts deductible for a taxation year in 
respect of property acquired in each of the particular taxation 
years, under this paragraph, shall not exceed the undepreciated 
capital cost to him as of the end of the taxation year (before 
making any deduction under this subsection for the taxation 
year) of property of the class; 


(r), (Ss), (sa) [Revoked] 


History: Paras. 1100(1)(1), (s), (sa) revoked by P.C. 1978-1315, subsec. 3(4), April 20, 
1978, Canada Gazette, Part Il, May 10, 1978. 


(sb) additional allowances — grain storage facilities — 
such additional amount as he may claim in respect of property 
included in Class 3, 6 or 8 in Schedule II 


(i) that is 


(A) a grain elevator situated in that part of Canada that is 
defined in section 2 of the Canada Grain Act as the 
“Eastern Division” the principal use of which 


(I) is the receiving of grain directly from producers for 
storage or forwarding or both, 


(II) is the receiving and storing of grain for direct 
manufacture or processing into other products, or 


(III) has been certified by the Minister of Agriculture 
to be the receiving of grain that has not been officially 
inspected or weighed, 


(B) an addition to a grain elevator described in clause (A), 


(C) fixed machinery installed in a grain elevator in re- 
spect of which, or in respect of an addition to which, an 
additional amount has been or may be claimed under this 
paragraph, 

(D) fixed machinery, designed for the purpose of drying 
grain, installed in a grain elevator described in clause (A), 


(E) machinery designed for the purpose of drying grain 
on a farm, or 


(F) a building or other structure designed for the purpose 
of storing grain on a farm, 


(ii) that was acquired by the taxpayer in the taxation year or 
in one of the three immediately preceding taxation years, at a 
time that was after April 1, 1972 but before August 1, 1974, 
and 


(iii) that was not used for any purpose whatever before it was 
acquired by the taxpayer, 


not exceeding the lesser of 


(iv) where the property is included in Class 3, 22 per cent of 
the capital cost thereof, where the property is included in 
Class 6, 20 per cent of the capital cost thereof or where the 
property is included in Class 8, 


(A) 14 per cent of the capital cost thereof in the case of 
property referred to in clause (i)(C), (D) or (F), and 


(B) 14 per cent of the lesser of $15,000 and the capital 
cost thereof in the case of property described in clause 
(i)(E), and 
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(v) the undepreciated capital cost to him as of the end of the 
taxation year (before making any deduction under this para- 
graph for the taxation year) of property of the class; 


(t) Classes 24, 27, 29 and 34 — for the taxation year that 
includes November 12, 1981, such amount as he may claim in 
respect of property of each of Classes 24, 27, 29 and 34 in 
Schedule II not exceeding the aggregate of 


(i) 50 per cent of the lesser of 


(A) the capital cost to him of all designated property of 
the class acquired by him in the year, and 


(B) the undepreciated capital cost to him of property of 
the class as of the end of the year (computed as if no 
amount were included in respect of property, other than 
designated property of the class, acquired after November 
12, 1981 and before making any deduction under this par- 
agraph for the year), 
(ii) the amount, if any, by which the amount determined 
under clause (i)(B) in respect of the class exceeds the amount 
determined under clause (i)(A) in respect of the class, and 
(iii) the lesser of 
(A) 25 per cent of the capital cost to him of all property, 
other than designated property, of the class acquired by 
him in the year, and 
(B) the undepreciated capital cost to him of property of 
the class as of the end of the year (before making any 
deduction under this paragraph for the year); 


Related Provisions: Reg. 1100(24) — Specified energy property. 


(ta) [Classes 24, 27, 29 and 34] — for taxation years. com- 
mencing after November 12, 1981, such amount as he may 
claim in respect of property of each of Classes 24, 27, 29 and 34 
in Schedule II not exceeding the aggregate of 


(i) the aggregate of | 
(A) the lesser of 


(1) 50 per cent of the capital cost to him of all desig- 
nated property of the class acquired by him in the 
year, and 


(II) the undepreciated capital cost to him of property 
of the class as of the end of the year (before making 
any deduction under this paragraph for the year and, 
where any of the property referred to in subclause (1) 
was acquired by virtue of a specified transaction, com- 
puted as if no amount were included in respect of pro- 
perty, other than designated property of the class ac- 
quired by him in the year), and 

(B) 25 per cent of the lesser of 
(1) the undepreciated capital cost to him of property of 
the class as of the end of the year (computed as if no 
amount were included in respect of designated pro- 
perty of the class acquired by him in the year and 
before making any deduction under this paragraph for 
the year), and 
(IL) the capital cost to him of all property, other than 
designated property, of the class acquired by him in 
the year, and 

(ii) the lesser of 

(A) the amount, if any, by which 
(I) the undepreciated capital cost to him of property of 
the class as of the end of the year (before making any 
deduction under this paragraph for the year) 

exceeds 


dD) the capital cost to him of all property of the class 
acquired by him in the year, and 


(B) an amount equal to the aggregate of 


(I) 50 per cent of the capital cost to him of all property 
of the class acquired by him in the immediately pre- 
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ceding taxation year, other than designated property of 
the class acquired in a specified transaction, and 


(II) the amount, if any, by which the amount deter- 
mined under clause (A) for the year with respect to the 
class exceeds the aggregate of 75 per cent of the capi- 
tal cost to him of all property, other than designated 
property, of the class acquired by him in the immedi- 
ately preceding taxation year and 50 per cent of the 
capital cost to him of designated property of the class 
acquired by him in the immediately preceding taxation 
year, other than designated property of the class ac- 
quired in a specified transaction, 


and for the purposes of this paragraph and paragraph (t), “desig- 
nated property” of a class means 


(iii) property of the class acquired by him before November 
13, 1981, 


(iv) property deemed to be designated property of the class 
by virtue of paragraph (2.1)(g) or (2.2)G), and 


(v) property described in subparagraph (2)(a)(v), (vi) or (vii), 
and, for the purposes of this paragraph, 


(vi) “specified transaction” means a transaction to which sub- 
section 85(5), 87(1), 88(1), 97(4) or 98(3) or (5) of the Act 
applies, and 


(vii) subject to paragraph (2.2)(j), a property shall be deemed 
to have been acquired by a taxpayer at the time at which the 
property became available for use by the taxpayer; 


Related Provisions: Reg. 1100(2.2)(j); Reg. 1100(24) — Specified energy property. 


History: That portion of para. 1100(1)(ta) following subpara. (iv) substituted by P.C. 
1994-139, subsec. 2(3), January 27, 1994, Canada Gazette, Part I, February 9, 1994, 
applicable to property acquired after 1989. 

Subpara. 1100(1)(ta)(v) added by P.C. 1991-465, subsec. 1(2), March 14, 1991, Can- 
ada Gazette, Part II, March 27, 1991, applicable in respect of taxation years ending 
after April 26, 1989. 


The heading preceding para. 1100(1)(t) and para. 1100(1)(t) substituted and para. 
1100(1)(ta) added by P.C. 1983-1083, subsec. 1(3), April 14, 1983, Canada Gazette, 
Part II, April 27, 1983, applicable in respect of taxation years ending after November 
12, 1981. 


Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of manufactur- 
ing and processing machinery and equipment; IT-336R: CCA — Pollution control pro- 
perty (archived). 
(u) [Revoked] 
History: Para. 1100(1)(u) revoked by P.C. 1978-1315, subsec. 3(5), April 20, 1978, 
Canada Gazette, Part Il, May 10, 1978. 
(v) Canadian vessels — such amount as the taxpayer may 
claim in respect of property that is 


(i) a vessel described in subsection 1101(2a), 


(ii) included in a separate prescribed class because of subsec- 
tion 13(14) of the Act, or 


(iii) a property that has been constituted a prescribed class by 
subsection 24(2) of Chapter 91 of the Statutes of Canada, 
1966-67, 


not exceeding the lesser of 


(iv) where the property, other than property described in sub- 
paragraph (2)(a)(v), (vi) or (vli), was acquired in the taxation 
year and after November 12, 1981, 16 */s per cent of the capi- 
tal cost thereof to the taxpayer and, in any other case, 33 //3 
per cent of the capital cost thereof to the taxpayer, and 


(v) the undepreciated capital cost to the taxpayer as of the 

end of the taxation year (before making any deduction under 

this paragraph for the taxation year) of property of the class, 

and, for the purposes of subparagraph (iv), a property shall be 

deemed to have been acquired by a taxpayer at the time at which 

the property became available for use by the taxpayer for the 
purposes of the Act; 

History: Para. 1100(1)(v) and its heading were amended by subsec. 2(4) of P.C. 1994- 

139, January 27, 1994, Canada Gazette, Part Il, February 9, 1994, the heading and 
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subpara. (i) applicable with respect to property acquired after July 13, 1990, the rest 
applicable with respect to property acquired after 1989. 
Subpara. 1100(1)(v)(iv). amended by P.C. 1991-465, subsec, 1.3), March 14, 1991, 


Canada Gazette, Part Il, March 27, 1991, applicable in respect of taxation years ending 
after April 26, 1989. 

All that portion of para. 1100(1)(v) preceding subpara. (v) substituted by P.C. 1983- 
1083, subsec. 1(4), April 14, 1983, Canada Gazette, Part II, April 27, 1983, applicable 
in respect of property (other than property described in Class 31 of Schedule II or para- 
graph (n) of Class 12 of that schedule) acquired or disposed of after November 12, 
1981, property described in the said Class 31 acquired or disposed of after 1981 and 
property described in paragraph (n) of the said Class 12 acquired or disposed of after 
1982. 


Interpretation Bulletins: IT-267R2: CCA — Vessels. 
Advance Tax Rulings: ATR-52: Accelerated rate of CCA for vessels. 


(va) additional allowances — offshore drilling ves- 
sels — such additional amount as he may claim in respect of 
property for which a separate class is prescribed by subsection 
1101(2b) not exceeding 15 per cent of the undepreciated capital 
cost to him of property of that class as of the end of the taxation 
year (before making any deduction under this subsection for the 
taxation year); 


Interpretation Bulletins: IT-267R2: CCA — vessels. 


(w) additional allowances — Class 28 — subject to section 
1100A, such additional amount as he may claim in respect of 
property described in Class 28 acquired for the purpose of gain- 
ing or producing income from a mine or in respect of property 
acquired for the purpose of gaining or producing income from a 
mine and for which a separate class is prescribed by subsection 
1101(4a), not exceeding the lesser of 


(i) the taxpayer’s income for the year from the mine, deter- 
mined without reference to paragraph 12(1)(z.5) of the Act 
and before making any deduction under this paragraph, para- 
graph (x), (y) or (ya), paragraph 20(1)(v.1) of the Act, sec- 
tion 65, 66, 66.1, 66.2 or 66.7 of the Act or section 29 of the 
Income Tax Application Rules, and 


Proposed Amendment — Reg. 1100(1)(w)(i) 


- (i) the taxpayer’s income for the year from the mine, before 

_ making any deduction under this paragraph, paragraph (x), 
_(y) or (ya), section 65, 66, 66.1, 66.2 or 66.7 of the Act or 
- section 29 of the Income Tax Application Rules, and 
Application: The June 9, 2003 draft regulations (natural resources), subsec. 1 (1), 
will amend subpara. 1100(1)(w)(i) to read as above. applicable to taxation years that 
begin after 2006. 
Technical Notes: Paragraphs 1 100(1)Gw) to (ya) allow an accelerated capital cost 
allowance, up to the amount of specified income from one or more mines, with re- 
spect to certain mining assets. For this purpose, a taxpayer's income is computed 
without reference to a taxpayer’s resource allowance, resource loss or certain re- 
source deductions. _ 


Paragraphs 1100 (w) to (ya) are amended for taxation years that begin after 2006, to 
remove the reference to paragraphs 20(1)(v.1) (resource allowance) and 12(1)(Z.5) 
(resource loss) of the Act, consequential upon the repeal of those paragraphs. 


(ii) the undepreciated capital cost to him of property of that 
class as of the end of the taxation year (before making any 
deduction under this paragraph for the taxation year); 


Related Provisions: Reg. 1100(3) — Short taxation year rule does not apply to Reg. 
1100(1)(w); Reg. 1104(S),. (6.1) — Income from a mine. 


History: Subpara. 1100(1)(w)(i) amended by P.C. 1999-629, subsec. 1(1), April 15, 
1999, Canada Gazette, Part II, April 28, 1999, applicable to taxation years that begin 
after 1996. 


Subpara. 1100(1)(w)(i) amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada 
Gazette, Part Il, November 30, 1994. 


Subpara. 1100(1)(w)(i) substituted by P.C. 1989-2464, subsec. 1(2), December 14, 
1989, Canada Gazette, Part Il, January 3, 1990, applicable to 1988 e7 seq. 
That portion of para. 1100(1)(w) preceding subpara. (i) thereof substituted by P.C. 
1985-465, s. 1, February 14, 1985, Canada Gazette, Part Il, March 6, 1985. 
(x) subject to section 1100A, such additional amount as he may 
claim in respect of property acquired for the purpose of gaining 
or producing income from more than one mine and for which a 
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separate class is prescribed by subsection 1101(4b), not exceed- 
ing the lesser of 


(i) the taxpayer’s income for the year from the mines, deter- 
mined without reference to paragraph 12(1)(z.5) of the Act 
and before making any deduction under this paragraph, para- 
graph (ya), paragraph 20(1)(v.1) of the Act, section 65, 66, 
66.1, 66.2 or 66.7 of the Act or section 29 of the Income Tax 
Application Rules, and 


Proposed Amendment — Reg. 1100(1)(x)(i) 


(i) the taxpayer’s income for the year from the mines, 
before making any deduction under this paragraph, para- 
graph (ya), section 65, 66, 66.1, 66.2 or 66.7 of the Act or 
section 29 of the Income Tax Application Rules, and 
Application: The June 9, 2003 draft regulations (natural resources), subsec. 1(2), 
will amend subpara, 1100(1)(x)(i) to read as above, applicable to taxation years that 


begin after 2006. _ 
Technical Notes: See under Reg. 1100(1)(w)(i) above. 


(ii) the undepreciated capital cost to him of property of that 
class as of the end of the taxation year (before making any 
deduction under this paragraph for the taxation year); 
Related Provisions: Reg. 1100(3) — Short taxation year rule does not apply to Reg. 
1LOO(1)Gx); Reg. 1104(5), (6.1) —Income from a mine; Reg. . 1104(7) — 
Interpretation. 
History: Subpara. 1100(1)(x)(i) amended by P.C. 1999-629, subsec. 1(2), April 15, 
1999, Canada Gazette, Part II, April 28, 1999, applicable to taxation years that begin 
after 1996. 
Subpara. 1100(1)(x)(i) amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada 
Gazette, Part Il, November 30, 1994. 


Subpara. 1100(1)(x)(i) substituted by P.C. 1989-2464, subsec. 1(3), December 14. 
1989, Canada Gazette, Part II, January 3, 1990, applicable to 1988 et seq. 


(y) additional allowances — Class 41 — such additional 
amount as the taxpayer may claim in respect of property ac- 
quired for the purpose of gaining or producing income from a 
mine and for which a separate class is prescribed by subsection 
1101(4c), not exceeding the lesser of 


(i) the taxpayer’s income for the year from the mine, deter- 
mined without reference to paragraph 12(1)(z.5) of the Act 
and before making any deduction under this paragraph, para- 
graph (x) or (ya), paragraph 20(1)(v.1) of the Act, section 65, 
66, 66.1, 66.2 or 66.7 of the Act or section 29 of the Income 
Tax Application Rules, and 


Proposed Amendment — Reg. 1100(1)(y)(i) 


_ (i) the taxpayer’s income for the year from the mine, before 
_ making any deduction under this paragraph, paragraph (x) 
or (ya), section 65, 66, 66.1, 66.2 or 66.7 of the Act or sec- 
tion 29 of the Income Tax Application Rules, and — 
Application: The June 9, 2003 draft regulations (natural resources), subsec. 1), 
will amend subpara. 1100(1)(y)(i) to read as above, applicable to taxation years that 
begin after 2006. _ _. oo _. 
Technical Notes: Sce under Reg. 1100(1)(w)G) above. 


(ii) the undepreciated capital cost to the taxpayer of property 
of that class as of the end of the taxation year (computed 
without reference to subsection (2) and before making any 
deduction under this paragraph for the taxation year); 
Related Provisions: Reg. 1100(3) — Short taxation year rule does not apply to Reg. 


1100(1)(y); Reg. 1104(5), (6.1)—JIncome from a Reg. -1104(7) — 
Interpretation, 


mine; 


History: Subpara. 1100(1)(y)(i) amended by P.C. 1999-629, subsec. 1(3), April 15, 
1999, Canada Gazette, Part II, April 28, 1999, applicable to taxation years that begin 
after 1996, 


Subpara. 1100(1)(y)(i) amended by P.C. 1994-1817, s. 48, November 1. 1994, Canada 
Gazette, Part Il, November 30, 1994. 


Subpara. 1100(1)(y)(ii) amended by P.C. 1992-2335, Sch. II, subsec. (1), November 
19, 1992, Canada Gazette, Part I, December 2, 1992, applicable to 1988 er seg. 


Para. 1100(1)(y) added by P.C. 1989-2464, subsec. 1(4), December 14, 1989, Canada 
Gacette, Part II, January 3, 1990, applicable to 1988 et Seq. 
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The heading preceding para. 1100(1)(y) and para. 1100(1)(y) revoked by P.C. 1983- 
1083, subsec. 1(5), April 14, 1983, Canada Gazette, Part I, April 27, 1983, applicable 
in respect of taxation years ending after November 12, 1981. 


(ya) [property for more than one mine] — such additional 
amount as the taxpayer may claim in respect of property ac- 
quired for the purpose of gaining or producing income from 
more than one mine and for which a separate class is prescribed 
by subsection 1101(4d), not exceeding the lesser of 


(i) the taxpayer’s income for the year from the mines, deter- 
mined without reference to paragraph 12(1)(z.5) of the Act 
and before making any deduction under this paragraph, para- 
graph 20(1)(v.1) of the Act, section 65, 66, 66.1, 66.2 or 66.7 
of the Act or section 29 of the Income Tax Application Rules, 
and 


Proposed Amendment — Reg. 1 100(1)(ya)(i) 
(i) the taxpayer’s income for the year from the mines, 
before making any deduction under this paragraph, section — 
65, 66, 66.1, 66.2 or 66.7 of the Act or section 29 of the 
Income Tax Application Rules, _ 


and 2 au 
Application: The June 9, 2003 draft regulations (natural resources), subsec. 1(4), 
will amend subpara. 1100(1)(ya)G) to read as above, applicable to taxation y ears that 
begin after 2006. — ee — 


Technical Notes: Sce under Reg. 1100(1)()G) above. 


(ii) the undepreciated capital cost to the taxpayer of property 
of that class as of the end of the taxation year (computed 
without reference to subsection (2) and before making any 
deduction under this paragraph for the taxation year): 
Related Provisions: Reg. 1100(3) — Short taxation year rule does not apply to Reg. 
1100(1)(ya); Reg. 1104(5), (6.1) —Income from a _ mine: Reg. 1104(7) — 
Interpretation. 
History: Subpara. 1100(1)(ya)(i) amended by P.C. 1999-629, subsec. 1(4), April 15, 
1999, Canada Gazette, Part II, April 28, 1999, applicable to taxation years that begin 
after 1996. 
Subpara. 1100(1)(ya)(i) amended by P.C. 1994-1817, s. 48, November 1. 1994, Can- 
ada Gazette, Part Il, November 30, 1994. 
Para. 1100(1)(ya) added by P.C. 1989-2464, subsec. 1(4), December 14, 1989, Canada 
Gazette, Part Il, January 3, 1990, applicable to 1988 et seq. 


(z) additional allowances — railway cars — such addi- 
tional amount as the taxpayer may claim in respect of property 
for which a separate class is prescribed by paragraph 
1101(5d)(c) not exceeding eight per cent of the undepreciated 
capital cost to the taxpayer of property of that class as of the end 
of the taxation year (before making any deduction under this 
subsection for the taxation year); 


History: Para. 1100(1)(z) amended by P.C. 1991-465, subsec. 1(4), March 14, 1991, 
Canada Gazette, Part II, March 27, 1991, applicable after April 26, 1989. 


(z.1a) [additional allowance — railway cars] — such addi- 
tional amount as the taxpayer may claim in respect of property 
for which a separate class is prescribed by paragraph 
1101(5d)(d), (e) or (f), not exceeding six per cent of the un- 
depreciated capital cost to the taxpayer of property of that class 
as of the end of the taxation year (before making any deduction 
under this subsection for the taxation year); 


Rare Provisions: Reg. 1103(2i) — Election to include Class 7(h) property in 
lass 35. 


History: Para. 1100(1)(z.1a) added by P.C. 1991-465, subsec. 1(5), March 14, 1991, 
Canada Gazette, Part I, March 27, 1991, applicable 
(a) in respect of property acquired by a taxpayer after April 26, 1989 for rent or 
lease to another person; 
(b) to the 1990 and subsequent taxation years in respect of property acquired by a 
taxpayer before April 27, 1989 for rent or lease to another person, except that the 
reference to “six” in para. 1100(1)(z.1a) shall be read as a reference to “7 in respect 
of the 1990 taxation year, to “7 '/;” in respect of the 1991 taxation year, to “7” in 
respect of the 1992 taxation year, to “6 7/3” in respect of the 1993 taxation year, and 
to “6's” in respect of the 1994 taxation year; and 


(c) in respect of Property acquired by a taxpayer after February 2, 1990, other than 
(i) property acquired for rent or lease to another person, 


(ii) property acquired pursuant to an agreement in writing entered into before 
February 3, 1990, or 
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(iii) property under construction by or on behalf of the taxpayer before Febru- 
ary 3, 1990. 


(z.1b) [railway property] — where throughout the taxation 
year the taxpayer was a common carrier that owned and oper- 
ated a railway, such additional amount as the taxpayer may 
claim in respect of property for which a separate class is pre- 
scribed by subsection 1101(5d.1), not exceeding three per cent 
of the undepreciated capital cost to the taxpayer of property of 
that class as of the end of the year (before making any deduction 
under this subsection for the year); 

History: Para. 1100(1)(z.1b) added by P.C. 1994-139, subsec. 2(5), January 27, 1994, 


Canada Gazette, Part Il, February 9, 1994, applicable to property acquired after De- 
cember 6, 1991. 


(z.lc) [railway property] — where throughout the taxation 
year the taxpayer was a common carrier that owned and oper- 
ated a railway, such additional amount as the taxpayer may 
claim in respect of property for which a separate class is pre- 
scribed by subsection 1101(5d.2), not exceeding six percent of 
the undepreciated capital cost to the taxpayer of property of that 
class as of the end of the year (before making any deduction 
under this subsection for the year); 


Related. Provisions: Reg. 1103(2i) — Election to include Class 7(h) property in 
Class. 35. 


History: Para. 1100(1)(z.1c) added by P.C. 2005-2186, s. 1, November 22, 2005, Can- 
ada Gazette, Part Il, December 14, 2005, applicable to property acquired after February 
27, 2000. 


(za) additional allowances — railway track and related 
property — such additional amount as he may claim in respect 
of property for which a separate class is prescribed by subsec- 
tion 1101(5e) not exceeding four per cent of the undepreciated 
capital cost to him of property of that class as of the end of the 
taxation year (before making any deduction under this subsec- 
tion for the taxation year); 


History: Para. 1100(1)(za) added by P.C. 1978-344, s. 1, February 9, 1978, Canada 
Gazette, Part II, February 22, 1978, effective after March 31, 1977. 


(za.1) [railway track and related property] — where 
throughout the taxation year the taxpayer was a common carrier 
that owned and operated a railway, such additional amount as 
the taxpayer may claim in respect of property for which a sepa- 
rate class is prescribed by subsection 1101(S5e.1), not exceeding 
six per cent of the undepreciated capital cost to the taxpayer of 
property of that class as of the end of the year (before making 
any deduction under this subsection for the year); 

History: Para. 1100(1)(za.1) added by P.C. 1994-139, subsec. 2(6), January 27, 1994, 

Canada Gazette, Part Il, February 9, 1994, applicable to property acquired after De- 

cember 6, 1991. 


(za.2) [trestles] — where throughout the taxation year the tax- 
payer was a common carrier that owned and operated a railway, 
such additional amount as the taxpayer may claim in respect of 
property for which a separate class is prescribed by subsection 
1101(5e.2), not exceeding five per cent of the undepreciated 
capital cost to the taxpayer of property of that class as of the end 
of the year (before making any deduction under this subsection 
for the year); 

History: Para. 1100(1)(za.2) added by P.C. 1994-139, subsec. 2(6), January 27, 1994, 

Canada Gazette, Part Il, February 9, 1994, applicable to property acquired after De- 

cember 6, 1991. 


(zb) [trestles] — such additional amount as he may claim in 
respect of property for which a separate class is prescribed by 
subsection 1101(5f) not exceeding three per cent of the un- 
depreciated capital cost to him of property of that class as of the 
end of the taxation year (before making any deduction under this 
subsection for the taxation year); 
History: Para. 1100(1)(zb) added by P.C. 1978-344, s. 1, February 9, 1978, Canada 
Gazette, Part I, February 22, 1978, effective after March 31, 1977. 
(zc) additional allowances — railway expansion and 
modernization property — where the taxpayer owns and op- 
erates a railway as a common carrier, such additional amount as 


Reg. 
S. 1100(1)(zd)(ii) 


he may claim in respect of property of a class in Schedule II (in 
this paragraph referred to as “designated property” of the class) 


(i) that is 


(A) included in Class 1 in Schedule II by virtue of para- 
graph (h) or (i) of that Class, 


(B) a bridge, culvert, subway or tunnel included in Class 
1 in Schedule II that is ancillary to railway track and 
grading, 


(C) a trestle included in Class 3 in Schedule II that is an- 
cillary to railway track and grading, 


(D) included in Class 6 in Schedule II by virtue of para- 
graph (j) of that Class, 


(E) machinery or equipment included in Class 8 in Sched- 
ule II that is ancillary to 


(I) railway track and grading, or 


(II) railway traffic control or signalling equipment, in- 
cluding switching, block. signalling, interlocking, 
crossing protection, detection, speed control or retard- 
ing equipment, but not including property that is prin- 
cipally electronic equipment or systems software 
therefor, 


(F) machinery or equipment included in Class 8 in Sched- 
ule II that 


(I) was acquired principally for the purpose of main- 
taining or servicing, or 


(II) is ancillary to and used as part of, 
a railway locomotive or railway car, 


(G) included in Class 10 in Schedule II by virtue of sub- 
paragraph (m)(1), (ii) or (iii) of that Class, 


(H) included in Class 28 in Schedule II by virtue of sub- 
paragraph (d)(ii) of that Class (other than property re- 
ferred to in subparagraph (m)(iv) of Class 10), or 


(1) included in Class 35 in Schedule II, 


(ii) that was acquired by him principally for use in or is situ- 
ated in Canada, 


(iii) that was acquired by him in respect of the railway in the 
taxation year or in one of the four immediately preceding 
taxation years, at a time that was after April 10, 1978 but 
before 1988, and 


(iv) that was not used for any purpose whatever before it was 
acquired by him, 


not exceeding the lesser of 


(v) six per cent of the aggregate of the capital cost to him of 
the designated property of the class, and 


(vi) the undepreciated capital cost to him as of the end of the 
taxation year (after making all deductions claimed by him 
under other provisions of this subsection for the taxation year 
but before making any deduction under this paragraph for the 
taxation year) of property of the class; 
History: Subpara. 1100(1)(zc)(iii) substituted by P.C. 1984-2044, s. 1, June 14, 1984, 
Canada Gazette, Part Il, June 27, 1984. 


Para. 1100(1)(zc) added by P.C. 1979-1488, subsec. 1(2), May 17, 1979, Canada Ga- 
zette, Part Il, June 13, 1979, effective from April 11, 1978. 


(zd) Class 38 — such amount as the taxpayer may claim in re- 
spect of property of Class 38 in Schedule II not exceeding that 
percentage which is the aggregate of 


(i) that proportion of 40 per cent that the number of days in 
the taxation year that are in 1988 is of the number of days in 
the taxation year that are after 1987, 


(ii) that proportion of 35 per cent that the number of days in 
the taxation year that are in 1989 is of the number of days in 
the taxation year, and 
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(iii) that proportion of 30 per cent that the number of days in 
the taxation year that are after 1989 is of the number of: days 
in the taxation year 


of the undepreciated capital cost to the taxpayer of property of 
that class as of the end of the taxation year (before making any 
deduction under this paragraph for the taxation year); 


(ze) Class 39 — such amount as the taxpayer may claim in re- 
spect of property of Class 39 in Schedule II not exceeding that 
percentage which is the aggregate of 


(i) that proportion of 40 per cent that the number of days in 
the taxation year that are in 1988 is of the number of days in 
the taxation year that are after 1987, 


(ii) that proportion of 35 per cent that the number of days in 
the taxation year that are in 1989 is of the number of days in 
the taxation year, 


(iil) that proportion of 30 per cent that the number of days in 
the taxation year that are in 1990 is of the number of days in 
the taxation year, and 


(iv) that proportion of 25 per cent that the number of days in 
the taxation year that. are after 1990 is of the number of days 
in the taxation year 


of the undepreciated capital cost to the taxpayer of property of 
that class as of the end of the taxation year (before making any 
deduction under this paragraph for the taxation year); 


Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of manufactur- | 


ing and processing machinery and equipment. 


(zf) Class 40 — such amount as the taxpayer may claim in re- 


spect of property of Class 40 in Schedule II not exceeding that | 


percentage which is the aggregate of 


(i) that proportion of 40 per cent that the number of days in | 


the taxation year that are in 1988 is of the number of days in 
the taxation year that are after 1987, 


(ii) that proportion of 35 per cent that the number of days in 
the taxation year that are in 1989 is of the number of days in 
the taxation year, and 


(iil) that proportion of 30 per cent that the number of days in 
the taxation year that are in 1990 is of the number of days in 
the taxation year 


of the undepreciated capital cost to the taxpayer of property of 
that class as of the end of the taxation year (before making any 
deduction under this paragraph for the taxation year); 

History [Reg. 1100(1)(zd)-(zf)]: Paras. 1100(1)(zd) to (zf) added by P.C. 1989- 


2464, subsec. 1(5), December 14, 1989, Canada Gazette, Part II, January 3, 1990, ap- 
plicable to 1988 et seq. 


Interpretation Bulletins [Reg. 1100(1)(zf)]; IT-147R3: CCA — Accelerated 
write-off of manufacturing and processing machinery and equipment. 


(zg) additional allowance—year 2000 computer 
hardware and systems software — where the taxpayer 


(i) has elected for the year in prescribed manner, 


(ii) was not in the year a large corporation, as defined in sub- 
section 225.1(8) of the Act, or a partnership any member of 
which was such a corporation in a taxation year that included 
any time that is in the partnership’s year, and 


(ili) acquired property included in paragraph (f) of Class 10 
in Schedule IT 


(A) in the year, 
(B) after 1997 and before November 1999. and 


(C) for the purpose of replacing property that was ac- 
quired before 1998 that has a material risk of malfunc- 
tioning because of the change of the calendar year to 2000 
and that is described in paragraph (f) of Class 10. or para- 
graph (0) of Class 12, in Schedule I, 


Income Tax Regulations, Part XI 


such additional amount as the taxpayer claims in respect of all 
property described in subparagraph (iii) not exceeding the least 
of 
(iv) the amount, if any, by which $50,000 exceeds the total 
of 
(A) the total of all amounts each of which is an amount 
claimed by the taxpayer under this paragraph for a pre- 
ceding taxation year, 
(B) the total of all amounts each of which is an amount 
claimed by the taxpayer for the year or a preceding taxa- 
tion year under paragraph (zh), and 


(C) the total of all amounts each of which is an amount 
claimed under this paragraph or paragraph (zh) by a cor- 
poration for a taxation year in which it was associated 
with the taxpayer, 


(v) 85% of the capital cost to the taxpayer of all property 
described in subparagraph (iii), and 

(vi) the undepreciated capital cost to the taxpayer as of the 
end of the year (computed without reference to subsection 
(2) and after making all deductions claimed under other pro- 
visions of this subsection for the year but before making any 
deduction under this paragraph for the year) of property in- 
cluded in Class 10 in Schedule IT; and 


I.T. Technical News: 14 (millennium bug expenditures). 


(zh) additional allowance — year 
software — where the taxpayer 


(i) has elected for the year in prescribed manner, 


(ii) was not in the year a large corporation, as defined in 
subsection 225.1(8) of the Act, or a partnership any member 
of which was such a corporation in a taxation year that in- 
cluded any time that is in the partnership’s year, and 

(1ii) acquired property included in paragraph (0) of Class 12 
in Schedule I 


(A) in the year, 
(B) after 1997 and before November 1999, and 


(C) for the purpose of replacing property that was ac- 
quired before 1998 that has a material risk of malfunc- 
tioning because of the change of the calendar year to 2000 
and that is described in paragraph (f) of Class 10, or para- 
graph (0) of Class 12, in Schedule II, 

such additional amount as the taxpayer claims in respect of all 


property described in subparagraph (iii) not exceeding the least 
of 


2000 computer 


(iv) the amount, if any, by which $50,000 exceeds the total 
of 


(A) the total of all amounts each of which is an amount 
claimed by the taxpayer under this paragraph for a pre- 
ceding taxation year, 

(B) the total of all amounts each of which is an amount 
claimed by the taxpayer for the year or a preceding taxa- 
tion year under paragraph (zg), and 

(C) the total of all amounts each of which is an amount 
claimed under this paragraph or paragraph (zg) by a cor- 
poration for a taxation year in which it was associated 
with the taxpayer, 


(v) 50% of the capital cost to the taxpayer of all property 
described in subparagraph (iii), and 

(vi) the undepreciated capital cost to the taxpayer as of the 
end of the year (computed without reference to subsection 
(2) and after making all deductions claimed under other pro- 
visions of this subsection for the year but before making any 
deduction under this paragraph for the year) of property in- 
cluded in Class 12 in Schedule II. 


History [Reg. 1100(1)(zg), (zh)]: Paras. 1100(1)(zg) and (zh) added by P.C. 2000- 
1000. subsec. 2(1), June 21, 2000, Canada Gazette, Part II, July 5, 2000, applicable to 


| 1998 et seq. 
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1.T. Technical News: 14 (millennium bug expenditures). 


Related Provisions [Reg. 1100(1)]: Reg. 1100(1.1) — Specified leasing property; 
Reg. 1100(3) — Taxation year less than 12 months; Reg. 1100(11) — Rental proper- 
ties; Reg. 1100(15) — Leasing properties; ITA 20(1.1) — Definitions in ITA 13(21) 


apply to regulations. 
Interpretation Bulletins [Reg. 1100(1)]: See at start of Reg. Part XI. 
Forms [Reg. 1100(1)]: See at start of Reg. Part XI. 


(1.1) [Specified leasing property — limitation] — Notwith- 
standing subsections (1) and (3), the amount deductible by a tax- 
payer for a taxation year in respect of a property that is a specified 
leasing property at the end of the year is the lesser of 


(a) the amount, if any, by which the aggregate of 


(i) all amounts that would be considered to be repayments in 
the year or a preceding year on account of the principal 
amount of a loan made by the taxpayer if 


(A) the taxpayer had made the loan at the time that the 
property last became a specified leasing property and in a 
principal amount equal to the fair market value of the pro- 
perty at that time, 


(B) interest had been charged on the principal amount of 
the loan outstanding from time to time at the rate, deter- 
mined in accordance with section 4302, in effect at the 
earlier of 


(1) the time, if any, before the time referred to in sub- 
clause (II), at which the taxpayer last entered into an 
agreement to lease the property, and 


(II) the time that the property last became a specified 
leasing property 


(or, where a particular lease provides that the amount paid 
or payable by the lessee of the property for the use of, or 
the right to use, the property varies according to prevail- 
ing interest rates in effect from time to time, and the tax- 
payer so elects, in respect of all of the property that is the 
subject of the particular lease, in the taxpayer’s return of 
income under Part I of the Act for the taxation year of the 
taxpayer in which the particular lease was entered into, 
the rate determined in accordance with section 4302 that 
is in effect at the beginning of the period for which the 
interest is being calculated), compounded semi-annually 
not in advance, and 


(C) the amounts that were received or receivable by the 
taxpayer before the end of the year for the use of, or the 
right to use, the property before the end of the year and 
after the time it last became a specified leasing property 
were blended payments of principal and interest, calcu- 
lated in accordance with clause (B), on the loan applied 
firstly on account of interest on principal, secondly on ac- 
count of interest on unpaid interest, and thirdly on ac- 
count of principal, and 


(ii) the amount that would have been deductible under this 
section for the taxation year (in this subparagraph referred to 
as the “particular year’) that includes the time (in this sub- 
paragraph referred to as the “particular time”) at which the 
property last became a specified leasing property of the tax- 
payer, if 

(A) the property had been transferred to a separate pre- 

scribed class at the later of 


(I) the beginning of the particular year, and 
(II) the time at which the property was acquired by the 
taxpayer, 
(B) the particular year had ended immediately before the 
particular time, and 


(C) where the property was not a specified leasing pro- 
perty immediately before the particular time, subsection 
(3) had applied, 


kK 


Reg. 
S. 1100(1.13)(a)(i.D) 


exceeds 


(iii) the aggregate of all amounts deducted by the taxpayer in 
respect of the property by reason of this subsection before the 
commencement of the year and after the time at which it last 
became a specified leasing property; and 


(b) the amount, if any, by which, 
(i) the aggregate of all amounts that would have been de- 
ducted by the taxpayer under this Part in respect of the pro- 


perty under paragraph 20(1)(a) of the Act in computing the 
income of the taxpayer for the year and all preceding taxation 


years had this subsection and subsections (11) and (15) not - 


applied, and had the taxpayer, in each such year deducted 
under paragraph 20(1)(a) of the Act the maximum amount 
allowed under this Part, read without reference to this sub- 
section and subsection (11) and (15), in respect of the 
property, 

exceeds 


(ii) the total depreciation allowed to the taxpayer before the 
commencement of the year in respect of the property. 
Related Provisions: ITA 16.1— Election to treat lease as a sale: Reg. 
1100(1.11) — Meaning of “specified leasing property”; Reg. 1100(1.12); Reg. 4302 — 

Prescribed rate of interest. 


1.T. Technical Notes: No. 21 (cancellation of Interpretation Bulletin IT-233R). 


(1.11) [“Specified leasing property”]— In this section and 
subsection 1101(5n), “specified leasing property” of a taxpayer at 
any time means depreciable property (other than exempt property) 
that is 


(a) used at that time by the taxpayer or a person with whom the 
taxpayer does not deal at arm’s length principally for the pur- 
pose of gaining or producing gross revenue that is rent or leasing 
revenue, 


(b) the subject of a lease at that time to a person with whom the 
taxpayer deals at arm’s length and that, at the time the lease was 
entered into, was a lease for a term of more than one year, and 


(c) the subject of a lease of property where the tangible property, 
other than exempt property, that was the subject of the lease had, 
at the time the lease was entered into, an aggregate fair market 
value in excess of $25,000, 


but, for greater certainty, does not include intangible property (in- 
cluding systems software and property referred to in paragraph (w) 
of Class 10 or paragraph (n) or (0) of Class 12 in Schedule II). 
Related Provisions: Reg. 1100(1.12)-(1.3), 
1101(S5n) — Separate class. 


(17.2) — Interpretation; Reg. 


(1.12) [Specified leasing property — new property] — Not- 
withstanding subsections (1) and (1.1), where, in a taxation year, a 
taxpayer has acquired a property that was not used by the taxpayer 
for any purpose in that year and the first use of the property by the 
taxpayer is a lease of the property in respect of which subsection 
(1.1) applies, the amount allowed to the taxpayer under subsection 
(1) in respect of the property for the year shall be deemed to be nil. 


(1.13) [Specified leasing property — interpretation] — For 
the purposes of this section, 
(a) “exempt property” means 

(i) general purpose office furniture or office equipment in- 
cluded in Class 8 in Schedule II (including, for greater cer- 
tainty, mobile office equipment such as cellular telephones 
and pagers) or general purpose electronic data processing 
equipment and ancillary data processing equipment, included 
in paragraph (f) of Class 10 in Schedule Il, other than any 
individual piece thereof having a capital cost to the taxpayer 
in excess of $1,000,000, 


(i.1) general-purpose electronic data processing equipment 
and ancillary data processing equipment, included in Class 
45 in Schedule II, other than any individual item of that type 
of equipment having a capital cost to the taxpayer in excess 
of $1,000,000, 
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(ii) furniture, appliances, television receivers, radio receivers, 
telephones, furnaces, hot-water heaters and other similar 
properties, designed for residential use, 


(iii) a property that is a motor vehicle that is designed or 
adapted primarily to carry individuals on highways and 
streets and that has a seating capacity for not more than the 
driver and eight passengers, or a motor vehicle of a type 
commonly called a van or pick-up truck, or a similar vehicle, 


(iv) a truck or tractor that is designed for hauling freight on 
highways, 


(v) a trailer that is designed for hauling freight and to be 
hauled under normal operating conditions by a truck or trac- 
tor described in subparagraph (iv), 


(vi) a building or part thereof included in Class 1, 3, 6, 20, 31 
or 32 in Schedule IT (including component parts such as elec- 
tric wiring, plumbing, sprinkler systems, air-conditioning 
equipment, heating equipment, lighting fixtures, elevators 
and escalators) other than a building or part thereof leased 
primarily to a lessee that is 


(A) a person who is exempt from tax by reason of section 
149 of the Act, 


(B) a person who uses the building in the course of carry- 
ing on a business the income from which is exempt from 
tax under Part I of the Act by reason of any provision of 
the Act, or 


(C) a Canadian government, municipality or other Cana- 
dian public authority, 


who owned the building or part thereof at any time before the 
commencement of the lease (other than at any time during a 
period ending not later than one year after the later of the 
date the construction of the building or part thereof was com- 
pleted and the date the building or part thereof was acquired 
by the lessee), 


(vii) vessel mooring space, and 
(viii) property that is included in Class 35 in Schedule II, 


and for the purposes of subparagraph (i), where a property is 
owned by two or more persons or partnerships, or any combina- 
tion thereof, the capital cost of the property to each such person 
or partnership shall be deemed to be the total of all amounts 
each of which is the capital cost of the property to such a person 
or partnership; 


(b) property shall be deemed to be the subject of a lease for a 
term of more than one year at any time where, at that time 


(i) the property had been leased by the lessee thereunder, a 
person with whom the lessee does not deal at arm’s length, or 
any combination thereof, for a period of more than one year 
ending at that time, or 


(ii) it is reasonable, having regard to all the circumstances, to 
conclude that the lessor thereunder knew or ought to have 
known that the lessee thereunder, a person with whom the 
lessee does not deal at arm’s length, or any combination 
thereof, would lease the property for more than one year; and 


(c) for the purposes of paragraph (1.11)(c), where it is reasona- 
ble, having regard to all the circumstances, to conclude that one 
of the main reasons for the existence of two or more leases was 
to avoid the application of subsection (1.1) by reason of each 
such lease being a lease of property where the tangible property, 
other than exempt property, that was the subject of the lease had 
an aggregate fair market value, at the time the lease was entered 
into, not in excess of $25,000, each such lease shall be deemed 
to be a lease of tangible property that had, at the time the lease 
was entered into, an aggregate fair market value in excess of 
$25,000. 


Related Provisions: Reg. 1100(1.14); Reg. 8200 — Prescribed property for leasing 
rules. 


Income Tax Regulations, Part XI 


History: Subpara. 1100(1.13)(a)(i.1) added by P.C. 2005-2286,-subsec. 1(2), Decem- 
ber 6, 2005, Canada Gazette, Part Il, December 28, 2005, deemed in force on March 
23, 2004. 

Subpara. 1100(1.13)(a)(iii) amended by P.C. 1994-139, subsec. 2(7), January 27, 1994, 
Canada Gazette, Part Il, February 9, 1994, deemed applicable (by P.C. 2001-1378, s. 
11, August 1, 2001, Canada Gazette, Part Il, August 15, 2001), notwithstanding P.C. 
1991-465 dated March 14, 1991 and subsec. 35(6) of the Schedule to P.C. 1994-139 
dated January 27, 1994, in respect of leases entered into after 10:00 p.m. EDST, April 
26, 1989, other than leases entered into pursuant to an agreement in writing entered 
into before that time under which the lessee thereunder has the right to require the lease 
of the property, and for these purposes a lease in respect of which a material change has 
been agreed to by the parties to it effective at any particular time that is after 10:00 p.m. 
EDST, April 26, 1989, is deemed to have been entered into at that particular time. 


Subpara. 1100(1.13)(a)(viii) amended by the said P.C. 1994-139, subsec. 2(8), applica- 
ble to property acquired after December 23, 1991, other than property acquired by the 
taxpayer before 1993 

(a) pursuant to an agreement in writing entered into before December 24, 1991, or 


(b) that was under construction by or on behalf of the taxpayer on December 23, 
1991. 


(1.14) [Specified leasing property — election] — For the pur- 
poses of subsection (1.11) and notwithstanding subsection (1.13), 
where a taxpayer referred to in subsection (16) so elects in the tax- 
payer’s return of income under Part I of the Act for a taxation year 
in respect of the year and all subsequent taxation years, all of the 
property of the taxpayer that is the subject of leases entered into in 
those years shall be deemed not to be exempt property for those 
years and the aggregate fair market value of all of the tangible pro- 
perty that is the subject of each such lease shall be deemed to have 
been, at the time the lease was entered into, in excess of $25,000. 


(1.15) [Specified leasing property —term of more than 
one year] — Subject to subsection (1.16) and for the purposes of 
subsection (1.11), where at any time a taxpayer acquires property 
that is the subject of a lease with a remaining term at that time of 
more than one year from a person with whom the taxpayer was 
dealing at arm’s length, the taxpayer shall be deemed to have en- 
tered into a lease of the property at that time for a term of more than 
one year. 


(1.16) [Specified leasing property — amalgamation] — 
Where, at any time, a taxpayer acquires from a person. with whom 
the taxpayer is not dealing at arm’s length, or by virtue of an amal- 
gamation (within the meaning assigned by subsection 87(1) of the 
Act), property that was specified leasing property of the person 
from whom the taxpayer acquired it, the taxpayer shall, for the pur- 
poses of paragraph (1.1)(a) and for the purpose of computing the 
income of the taxpayer in respect of the lease for any period after 
the particular time, be deemed to be the same person as, and a con- 
tinuation of, that person. 


(1.17) [Specified leasing property — replacement pro- 
perty] — For the purposes of subsections (1.1) and (1.11), where at 
any particular time a property (in this subsection referred to as a 
“replacement property”) is provided by a taxpayer to a lessee for 
the remaining term of a lease as a replacement for a similar property 
of the taxpayer (in this subsection referred to as the “original pro- 
perty”) that was leased by the taxpayer to the lessee, and the 
amount payable by the lessee for the use of, or the right to use, the 
replacement property is the same as the amount that was so payable 
in respect of the original property, the following rules apply: 


(a) the replacement property shall be deemed to have been 
leased by the taxpayer to the lessee at the same time and for the 
Same term as the original property; 


(b) the amount of the loan referred to in clause (1.1) (a) G) (A) 
shall be deemed to be equal to the amount of that loan deter- 
mined in respect of the original property; 


(c) the amount determined under subparagraph (1.1)(a)(ii) in re- 
spect of the replacement property shall be deemed to be equal to 
the amount so determined in respect of the original property; 


(d) all amounts received or receivable by the taxpayer for the 
use of, or the right to use, the original property before the partic- 
ular time shall be deemed to have been received or receivable, as 
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the case may be, by the taxpayer for the use of, or the right to 
use, the replacement property; and 


(e) the original property shall be deemed to have ceased to be 
subject to the lease at the particular time. 


History: Para. 1100(1.17)(b) amended by P.C. 1992-2335, Sch. II, subsec. 1(3), No- 
vember 19, 1992, Canada Gazette Part Il, December 2, 1992, applicable ab initio. 


(1.18) [Specified leasing property — breakdown of pro- 
perty] — For the purposes of subsection (1.1), where for any pe- 
riod of time any amount that would have been received or receiva- 
ble by a taxpayer during that period in respect of the use of, or the 
right to use, a property of the taxpayer during that period is not 
received or receivable by the taxpayer as a consequence of a break- 
down of the property during that period and before the lease of that 
property is terminated, that amount shall be deemed to have been 
received or receivable, as the case may be, by the taxpayer. 


(1.19) [Specified leasing property — addition or aitera- 
tion] — For the purposes of subsections (1.1) and (1.11), where at 
any particular time 


(a) an addition or alteration (in this subsection referred to as “‘ad- 
ditional property”) is made by a taxpayer to a property (in this 
subsection referred to as the “original property”) of the taxpayer 
that is a specified leasing property at the particular time, and 


(b) as a consequence of the addition or alteration, the aggregate 
amount receivable by the taxpayer after the particular time for 
the use of, or the right to use, the original property and the addi- 
tional property exceeds the amount so receivable in respect of 
the original property, 


the following rules apply: 


(c) the taxpayer shall be deemed to have leased the additional 
property to the lessee at the particular time, 


(d) the term of the lease of the additional property shall be 
deemed to be greater than one year, 


(e) the prescribed rate in effect at the particular time in respect 
of the additional property shall be deemed to be equal to the 
prescribed rate in effect in respect of the lease of the original 
property at the particular time, 


(f) subsection (1.11) shall be read without reference to paragraph 
(c) thereof in respect of the additional property, and 


(g) the excess described in paragraph (b) shall be deemed to be 
an amount receivable by the taxpayer for the use of, or the right 
to use, the additional property. 


(1.2) [Specified leasing property — renegotiation of 
lease] — For the purposes of subsections (1.1) and (1.11), where 
at any time 


(a) a lease (in this subsection referred to as the “original lease”) 
of property is in the course of a bona fide renegotiation, and 


(b) as a result of the renegotiation, the amount paid or payable 
by the lessee of the property for the use of, or the right to use, 
the property is altered in respect of a period after that time 
(otherwise than by reason of an addition or alteration to which 
subsection (1.19) applies), 


the following rules apply: 


(c) the original lease shall be deemed to have expired and the 
renegotiated lease shall be deemed to be a new lease of the pro- 
perty entered into at that time, and 


(d) paragraph (1.13)(b) shall not apply in respect of any period 
before that time during which the property was leased by the 
lessee or a person with whom the lessee did not deal at arm’s 


length. 


(1.3) [Specified leasing property —lease of building] — 
For the purposes of subsections (1.1) and (1.11), where a taxpayer 
leases to another person a building or part thereof that is not exempt 
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property, the references to “one year” in paragraphs (1.11)(b) and 
(1.13)(b), subsection (1.15) and paragraph (1.19)(d) shall in respect 
of that building or part thereof be read as references to “three 
years”. 


Related Provisions: Reg. 1100(1.13) — Meaning of “exempt property”. 


History: Subsec. 1100(1.1) to (1.3) added by P.C. 1991-465, subsec. 1(6), March 14, 
1991, Canada Gazette, Part Il, March 27, 1991, applicable in respect of leases entered 
into after 10:00 p.m. EDST, April 26, 1989, other than leases entered into pursuant to 
an agreement in writing entered into before that time under which the lessee thereunder 
has the right to require the lease of the property (and for these purposes a lease in 
respect of which a material change has been agreed to by the parties thereto effective at 
any particular time that is after 10:00 p.m. EDST, April 26, 1989 shall be deemed to 
have been entered into at that particular time), except that 


(a) subsec. 1100(1.12) is applicable in respect of property acquired after April 26, 
1989; 


(b) in its application to leases entered into before February 3, 1990 or after Febru- 
ary 2, 1990 pursuant to an agreement in writing entered into before February 3, 
1990 under which the lessee thereunder has the mght to require the lease of the 


property, 
(i) subsec. 1100(1.3) shall not apply, 
(ii) subpara. 1100(1.13)(a)(vi) shall be read as follows: 


(vi) a building or part thereof (including component parts such as elec- 
tric wiring, plumbing, sprinkler systems, air-conditioning equipment, 
heating equipment, lighting fixtures, elevators and escalators),”, and 


(iii) cl. 1100(1.1)(a)(i)(B) shall be read without reference to subcl. (I) and to 
the words “the earlier of”; 


(c) in their application to leases entered into on or before March 14, 1991 or after 
that day pursuant to an agreement in writing entered into on or before that day 
under which the lessee thereunder has the right to require the lease of the property, 
subpara. 1100(1.13)(a)(iv) and (v), shall be read as follows; 


“(iv) a truck or tractor that is designed for use on highways, 


(v) a trailer that is designed to be hauled under normal operating conditions 
by a truck or tractor described in subparagraph (1v),”; and. 


(d) any election made under cl. 1100(1.1)(a)G@)(B) or subsec. 1100(1.14) that is 
made on or before September 24, 1991 shall be deemed to be a valid election under 
that clause or subsec. 1100(1.14), as the case may be. 


(2) Property acquired in the year [Half-year rule] — Where 
at the end of a taxation year of a taxpayer 


(a) the aggregate of all amounts, each of which is an amount 
added 


(i) by reason of subparagraph 13(21)(MG) [13(21)“un- 
depreciated capital cost’’A] of the Act in respect of a property 
acquired in the year or that became available for use by the 
taxpayer in the year, or 


(ii) by reason of subparagraph 13(21)((i1.1) [13(21)“un- 
depreciated capital cost’”C] or (11.2) [D] of the Act in respect 
of an amount repaid in the year 


to the undepreciated capital cost to the taxpayer of property of a 
class in Schedule II, other than 


(iii) property included in paragraph (1)(v), paragraph (w) of 
Class 10 or any of paragraphs (a) to (c), (e) to (i), (k), (1) and 
(p) to (s) of Class 12, 


(iv) property included in any of Classes 13, 14, 15, 23, 24, 
27, 29 and 34, 


(v) where the taxpayer was a corporation described in sub- 
section (16) throughout the year, property that was specified 
leasing property of the taxpayer at that time, 


(vi) property that was deemed to have been acquired by the 
taxpayer in a preceding taxation year by reason of the appli- 
cation of paragraph 16.1(1)(b) of the Act in respect of a lease 
to which the property was subject immediately before the 
time at which the taxpayer last acquired the property, and 


(vii) property considered to have become available for use by 
the taxpayer in the year by reason of paragraph 13(27)(b) or 
(28)(c) of the Act 
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exceeds 

(b) the aggregate of all amounts, each of which is an amount 

deducted 
(i) by virtue of subparagraph 13(21)(f(Qv) (13(21)*un- 
depreciated capital cost” F] or (v) [G] of the Act in respect of 
property disposed of in the year, or 
(ii) by virtue of subparagraph 13(21)(f)(viii) [13(21)“un- 
depreciated capital cost’’J] of the Act in respect of an amount 
the taxpayer received or was entitled to receive in the year 


from the undepreciated capital cost to him of property of the 
class, 


the amount that the taxpayer may deduct for the year under subsec- 
tion (1) in respect of property of the class shall be determined as if 
the undepreciated capital cost to him as of the end of the year 
(before making any deduction under subsection (1) for the year) of 
property of the class were reduced by an amount equal to 50 per 
cent of the amount by which the aggregate determined under para- 
graph (a) exceeds the aggregate determined under paragraph (b). 
Related Provisions: Reg. 1100(1)(ta)(v), Reg. 1100(2.1) — Grandfathering for pro- 
perty acquired before 1983; Reg. 1100(2.2), (2.3) — Half-year rule does not apply to 
acquisition on butterfly or from related person who owned it for a year; Reg. 
1100(2.21) — Effeet of deemed disposition and reacquisition; Reg. 1100(2.4) — 
Rental automobiles. 

History: Subpara. 1100(2)(a)(iii) amended by P.C. 2005-698, subsec. 1(2), May 3, 
2005, Canada Gazette, Part Il, May 18, 2005, applicable to property acquired after 
December 12, 1995. 

Subpara. 1100(2)(a)(i) amended and subpara. (a)(vii) added by P.C. 1994-139, subsecs. 
2(9) and (10), January 27, 1994, Canada Gazette, Part Il, February 9, 1994, applicable 
to property acquired after 1989. 

Para. 1100(2)(a) substituted by P.C. 1991-465, subsec. 1(7), March 14, 1991, Canada 
Gazette, Part Il, March 27, 1991, applicable in respect of taxation years ending after 
April 26, 1989, except that subpara. 1100(2)(a)(ii) is applicable to 1985 er seg. 

That portion of para. 1100(2)(a) following subpara. (ii) amended by P.C. 1990-2067, s. 
1, September 27, 1990, Canada Gazette, Part II, October 10, 1990, applicable in re- 
spect of property acquired after August 8, 1989. 

That portion of para. 1100(2)(a) following subpara. (ii) substituted by P.C. 1989-2464, 
subsec. 1(6), December 14, 1989, Canada Gazette, Part II, January 3, 1990, applicable 
in respect of property acquired by a taxpayer after 1987 other than property acquired by 
the taxpayer before 1990 


(a) pursuant to an obligation in writing entered into by the taxpayer before June 18, 
1987, 


(b) that was under construction by or on behalf of the taxpayer on June 18, 1987, 
or : 

(c) that is a fixed and integral part of property under construction by or on behalf 
of the taxpayer on June 18, 1987. 


That portion of para. 1100(2)(a) following subpara. (ii) substituted by P.C. 1988-2795, 
subsec. 1(2), December 22, 1988, Canada Gazette, Part I, January 18, 1989, applica- 
ble in respect of property acquired after 1987. 

Interpretation Bulletins: IT-283R2: CCA — Videotapes, videotape cassettes, films, 
computer software and master recording media (archived); IT-469R: CCA — Earth- 
moving equipment; IT-5S21R: Motor vehicle expenses claimed by self-employed indi- 
viduals; IT-522R: Vehicle, travel and sales expenses of employees; IT-525R: Perform- 
ing artists. 

Advance Tax Rulings: ATR-11: “50% rule” on non-arm’s length transactions. 
Forms: T2 SCH 8: Capital cost allowance. 


(2.1) [Grandfathering — acquisition before 1983] — Where 
a taxpayer has, after November 12, 1981 and before 1983, acquired 


or incurred a capital cost in respect of a property of a class in 
Schedule II and 


(a) he was obligated to acquire the property under the terms of 
an agreement in writing entered into before November 13, 1981 
(or, where the property is a property described in Class 31 in 
Schedule II, before 1982), 


(b) he or a person with whom he was not dealing at arm’s length 
commenced the construction, manufacture or production of the 
property before November 13, 1981 (or, where the property is a 
property described in Class 31 in Schedule II, before 1982), 

(c) he or a person with whom he was not dealing at arm’s length 


had made arrangements, evidenced in writing for the construc- 
tion, manufacture or production of the property that were sub- 
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stantially advanced before November 13, 1981 and the construc- 
tion, manufacture or production commenced before June 1, 
1982, or 


(d) he was obligated to acquire the property under the terms of 
an agreement in writing entered into before June 1, 1982 where 
arrangements, evidenced in writing, for the acquisition or leas- 
ing of the property were substantially advanced before Novem- 
ber 13, 1981, 


the following rules apply: 


(e) no amount shall be included under paragraph (2)(a) in re- 
spect of the property; 

(f) where the property is a property to which paragraph (1)(b) 
applies, that paragraph shall be read, in respect of the property, 
as “such amount, not exceeding the amount for the year calcu- 
lated in accordance with Schedule III, as he may claim in respect 
of the capital cost to him of property of Class 13 in Schedule II”; 


g) where the property is a property of a class to which para- 
graph (1)(t) or (ta) applies, the property shall be deemed to be 
designated property of the class; and 

(h) where the property is a property described in paragraph 
(1)(v), subparagraph (iv) thereof shall be read, in respect of the 
property, as “33'/; per cent of the capital cost thereof to him, 
and”, 


(2.2) [Exception to half-year rule] — Where a property of a 
class in Schedule II is acquired by a taxpayer 


(a) in the course of a reorganization in respect of which, if a 
dividend were received by a corporation in the course of the re- 
organization, subsection 55(2) of the Act would not be applica- 
ble to the dividend by reason of the application of paragraph 
55(3)(b) of the Act, or 


(b), (c), (d) [Revoked] 


(e) from a person with whom the taxpayer was not dealing at 
arm’s length (otherwise than by virtue of a right referred to in 
paragraph 251(5)(b) of the Act) at the time the property was 
acquired, 

and where 


(f) the property was depreciable property of the person from 
whom it was acquired and was owned continuously by that per- 
son for the period from 


(i) a day that was at least 364 days before the end of the taxa- 
tion year of the taxpayer during which he acquired the pro- 
perty, or 


(ii) November 12, 1981 
to the day it was acquired by the taxpayer, or: 


g) the rules provided in subsection (2.1) or this subsection ap- 
plied in respect of the property for the purpose of determining 
the allowance under subsection (1) to which the person from 
whom the taxpayer acquired the property was entitled, 


the following rules apply: 


(h) no amount shall be included under paragraph (2)(a) in re- 
spect of the property; 


(i) where the property is a property to which paragraph (1)(b) 
applies, that paragraph shall be read, in respect of the property, 
as “such amount, not exceeding the amount for the year calcu- 
lated in accordance with Schedule III, as he may claim in respect 
of the capital cost to him of property of Class 13 in Schedule Ine 


(Q) where the property is a property of a class to which paragraph 
(1)(ta) applies, 


(1) the property shall be deemed to be designated property of 
the class, 


(ii) for the purposes of computing the amount determined 
under paragraph (1)(ta) for any taxation year of the taxpayer 
ending after the time the property was actually acquired by 
the taxpayer, the property shall be deemed, other than for the 
purposes of paragraph (f), to have been acquired by the tax- 
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payer immediately after the commencement of the taxpayer’s 
first taxation year that commenced after the time that is the 
earlier of 


(A) the time the property was last acquired by the trans- 
feror of the property, and 


(B) where the property was transferred in a series of 
transfers to which this subsection applies, the time the 
property was last acquired by the first transferor in that 
series, 


unless 


(C) where clause (A) applies, the property was acquired 
by the taxpayer before the end of the taxation year of the 
transferor of the property that includes the time at which 
that transferor acquired the property, or 


(D) where clause (B) applies, the property was acquired 
by the taxpayer before the end of the taxation year of the 
first transferor that includes the time at which that trans- 
feror acquired the property; 


(iii) where the taxpayer is a corporation that was incorpo- 
rated or otherwise formed after the end of the transferor’s, or 
where applicable, the first transferor’s, taxation year in which 
the transferor last acquired the property, the taxpayer shall be 
deemed, for the purposes of subparagraph (11), 


(A) to have been in existence throughout the period com- 
mencing immediately before the end of that year and end- 
ing immediately after the taxpayer was incorporated or 
otherwise formed, and 


(B) to have had, throughout the period referred to in 
clause (A), fiscal periods ending on the day of the year on 
which the taxpayer’s first fiscal period ended; and 


(iv) the property shall be deemed to have become available 
for use by the taxpayer at the earlier of 


(A) the time it became available for use by the taxpayer, 
and 


(B) if applicable, 
(1) the time it became available for use by the person 
from whom the taxpayer acquired the property, deter- 


mined without reference to paragraphs 13(27)(c) and 
(28)(d) of the Act, or 


(II) the time it became available for use by the first 
transferor in a series of transfers of the same property 
to which this subsection applies, determined without 
reference to paragraphs 13(27)(c) and (28)(d) of the 
Act; and 
(k) where the property is a property described in paragraph 
(1)(v), subparagraph (iv) thereof shall be read, in respect of the 
property, as “33 '/; per cent of the capital cost thereof to him, 
and”. 
Related Provisions: ITA 248(10) — Series of transfers; Reg. 1100(2.21) — Effect 


of deemed disposition and reacquisition; Reg. 1100(2.3) —No inclusion under Reg. 
1100(2)(b); Reg. 1102(20) — Non-arm’s length exception. 


Interpretation Bulletins [Reg. 1100(2.1), (2.2)]: IT-302R3: Losses of a corpora- 
tion — the effect that acquisitions of control, amalgamations, and windings-up have on 
their deductibility — after January 15, 1987; IT-464R: CCA — Leasehold interests. 


Advance Tax Rulings: ATR-11: “50% rule” on non-arm’s length transactions. 


(2.21) [Half-year rule — effect of deemed disposition] — 
Where a taxpayer is deemed by a provision of the Act to have dis- 
posed of and acquired or reacquired a property, 
(a) for the purposes of paragraph (2.2)(e) and subsections (19), 
1101(1ad) and 1102(14) and (14.1), the acquisition or reacquisi- 
tion shall be deemed to have been from a person with whom the 
taxpayer was not dealing at arm’s length at the time of the acqui- 
sition or reacquisition; and 
(b) for the purposes of paragraphs (2.2)(f) and (g), the taxpayer 
shall be deemed to be the person from whom the taxpayer ac- 
quired or reacquired the property. 
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(2.3) Where a taxpayer has disposed of a property and, by virtue of 
paragraph (2.2)(h), no amount is required to be included under para- 
graph (2)(a) in respect of the property by the person that acquired 
the property, no amount shall be included by the taxpayer under 
paragraph (2)(b) in respect of the disposition of the property. 
Advance Tax Rulings: ATR-11: “50% rule” on non-arm’s length transactions. 


(2.4) For the purposes of subsection (2), where a taxpayer has dis- 
posed of property described in Class 10 of Schedule I that would 
qualify as. property described in paragraph (e) of Class 16 of Sched- 
ule II if the property had been acquired by the taxpayer after No- 
vember 12, 1981, the proceeds of disposition of the property shall 
be deemed to be proceeds of disposition of property described in 
Class 16 of Schedule II and not of property described in Class 10 of 
Schedule II. 


History: Subpara. 1100(2.2)(j)(iv) added by P.C. 1995-775, subsec. 1(2), May 16, 
1995, Canada Gazette, Part Il, May 31, 1995, applicable to property acquired after 
1989. 

Para. 1100(2.2)(j) substituted by P.C. 1994-139, subsec. 2(11), January 27, 1994, Can- 
ada Gazette, Part Il, February 9, 1994, applicable to property acquired after 1987. 
Para. 1100(2.2)(a) substituted for (a) to (d) by P.C. 1989-2464, subsec. 1(7), December 
14, 1989, Canada Gazette, Part Il, January 3, 1990, applicable in respect of property 
acquired by a taxpayer after June 17, 1987 other than property acquired after that date 
and before 1990 pursuant to an agreement in writing entered into by the taxpayer 
before June 18, 1987. 

Subsec. 1100(2.21) added by subsec. 1(8) of the said P.C. 1989-2464, applicable in 
respect of property acquired after November 12, 1981. 

Para. 1100(2.2)(a) substituted by P.C. 1988-1473, subsec. 1(1), July 21, 1988, Canada 
Gazette, Part Il, August 3, 1988, applicable to taxation years commencing after 1984. 
All that portion of para. 1100(2)(a) following subpara. (ii) substituted by P.C. 1984- 
3995, December 13, 1984, s. 1, Canada Gazette, Part I, January 9, 1985, applicable in 
respect of property acquired after 1983. 

Subsec. 1100(2.3) substituted by P.C. 1983-1413, s. 1, May 12, 1983, Canada Gazette, 
Part Il, May 25, 1983, applicable in respect of property disposed of after November 12, 
1981. 

Subsecs: 1100(2), (2.1), (2.2), (2.3) and (2.4) added by P.C. 1983-1083, subsec. 1(6), 
April 14, 1983, Canada Gazette, Part Il, April 27, 1983, applicable in respect of pro- 
perty (other than property described in Class 31 of Schedule If or paragraph (n) of 
Class 12 of that schedule) acquired or disposed of after November 12, 1981, property 
described in the said Class 31 acquired or disposed of after 1981 and property de- 
scribed in paragraph (n) of the said Class 12 acquired or disposed of after 1982. 


Subsec. 1100(2) and heading “Terminal losses”, subsecs. (2a), (2b) revoked by P.C. 
1978-1315, s. 4, April 20, 1978, Canada Gazeite, Part Il, May 10, 1978, applicable to 
taxation years commencing on and after May 26, 1976 and ending on and after April 1, 
NTL, 


(2.5) [Disposition of luxury automobile] — Where in a partic- 
ular taxation year a taxpayer disposes of a property included in 
Class 10.1 in Schedule I that was owned by the taxpayer at the end 
of the immediately preceding taxation year, 


(a) the deduction allowed under subsection (1) in respect of the 
property in computing the taxpayer’s income for the year shall 
be determined as if the property had not been disposed of in the 
particular year and the number of days in the particular year 
were one-half of the number of days in the particular year other- 
wise determined; and 


(b) no amount shall be deducted under subsection (1) in respect 
of the property in computing the taxpayer’s income for any sub- 
sequent taxation year. 
History: Subsec. 1100(2.5) added by P.C. 1994-103, s. 1, January 20, 1994, Canada 
Gazette, Part II, February 9, 1994, applicable to taxation years and fiscal periods com- 
mencing after June 17, 1987 and ending after 1987. 


Interpretation Bulletins: IT-521R: Motor vehicle expenses claimed by self-em- 
ployed individuals; IT-522R: Vehicle, travel and sales expenses of employees. 


(3) [Taxation year less than 12 months] — Where a taxation 
year is less than 12 months, the amount allowed as a deduction 
under this section, other than under any of paragraphs (1)(c), (e), 
(f), (g), (), (m), (w), (x), (y), (ya), (zg) and (zh), shall not exceed 
that proportion of the maximum amount otherwise allowable that 
the number of days in the taxation year is of 365. 

Related Provisions: Reg. 1100(1.1) — Specified leasing property; Reg. 1104(1) — 
“taxation year”. 
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History: Subsec. 1100(3) amended by P.C. 2005-698, subsec. 1(3), May 3, 2005, Can- 
ada Gazette, Part IU, May 18, 2005, applicable to 1995 et seg. 

Subsec. 1100(3) amended to add reference to paras. “(zg) or (zh)” by P.-C, 2000-1000, 
subsec. 2(2), June 21, 2000, Canada Gazette, Part I, July 5, 2000, applicable to 1995 
et seq. except that, in its application to the 1995, 1996 and 1997 taxation years, it shall 
be read without said reference. 


Subsec. 1100(3) substituted by P.C. 1994-139, subsec. 2(12), January 27, 1994, Can- 
ada Gazette, Part ll, February 9, 1994, applicable to 1986 er seq. 


Subsec. 1100(3) substituted by P.C. 1983-1083, subsec. 1(7), April 14, 1983, Canada 
Gazette, Part II, April 27, 1983, applicable in respect of taxation years commencing 
after 1981. 


Subsec. 1100(3) substituted for subsecs. 1100(3), (3a), (3b) by P.C. 1978-1315, s. 5, 
April 20, 1978, Canada Gazette, Part Il, May 10, 1978. 


Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of manufactur- 
ing and processing machinery and equipment; IT-434R: Rental of real property by indi- 
vidual; [T-441: Certified feature productions and certified short productions (archived). 


(4) [Reserved] 


(5) [Revoked] 


History: Subsec. 1100(5) and heading revoked by P.C. 1978-1315, s. 6, April 20, 
1978, Canada Gazette, Part U, May 10, 1978. 


(6) [Revoked] 


History: Subsec. 1100(6) revoked by P.C. 1991-2272, subsec. 1(3), November 21, 
1991, Canada Gazette, Part Il, December 4, 1991, applicable to 1988 et seq. 


Subsec. 1100(6) substituted by P.C. 1982-599, subsec. 1(2), February 25, 1982, Can- 
ada Gazette, Part Il, March 10, 1982, applicable to 1980 et seq. 


(7) [Reserved] 


(8) Railway sidings — Where a taxpayer, other than an operator 
of a railway system, has made a capital expenditure pursuant to a 
contract or arrangement with an operator of a railway system under 
which a railway siding that does not become the taxpayer’s property 
is constructed to provide service to the taxpayer’s place of business 
or to a property acquired by the taxpayer for the purpose of gaining 
or producing income, there is hereby allowed to the taxpayer, in 
computing income for the taxation year from the business or pro- 
perty, as the case may be, a deduction equal to such amount as he 
may claim not exceeding four per cent of the amount remaining, if 
any, after deducting from the capital expenditure the aggregate of 
all amounts: previously allowed as deductions in respect of the 
expenditure. 


(9) Patents — Where a part or all of the cost of a patent is deter- 
mined by reference to the use of the patent, in lieu of the deduction 
allowed under paragraph (1)(c), a taxpayer, in computing his in- 
come for a taxation year from a business or property, as the case 
may be, may deduct such amount as he may claim in respect of 
property of Class 14 in Schedule II not exceeding the lesser of 


(a) the aggregate of 


(i) that part of the capital cost determined by reference to the 
use of the patent in the year, and 


(ii) the amount that would be computed under subparagraph 
(1)(c)() if the capital cost of the patent did not include the 
amounts determined by reference to the use of the patent in 
that year and previous years; and 


(b) the undepreciated capital cost to him as of the end of the 
taxation year (before making any deduction under this subsec- 
tion for the taxation year) of property of the class. 


Interpretation Bulletins: IT-477: CCA — Patents, franchises, concessions and 
licences. 


(9.1) [Class 44] — Where a part or all of the capital cost to a tax- 
payer of property that is a patent, or a right to use patented informa- 
tion, is determined by reference to the use of the property and that 
property is included in Class 44 in Schedule IL, in lieu of the deduc- 
tion allowed under paragraph (1)(a), there may be deducted in com- 
puting the taxpayer’s income for a taxation year from a business or 
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property such amount as the taxpayer may claim in respect of pro- 
perty of the class not exceeding the lesser of 


(a) the total of 


(i) that part of the capital cost that is determined by reference 
to the use of the property in the year, and 


(ii) the amount that would be deductible for the year by rea- 
son of paragraph (1)(a) in respect of property of the class if 
the capital cost of the property of the class did not include the 
amounts determined under subparagraph (i) for the year and 
preceding taxation years; and 


(b) the undepreciated capital cost to the taxpayer as of the end of 
the taxation year (before making any deduction under this sub- 
section for the taxation year) of property of the class. 
Related Provisions: Reg. 1100(1)(a)(xxx) — Alternative 25% write-off for patents. 
History: Subsec. 1100(9.1) added by P.C. 1994-231, subsec. 1(2), February 10, 1994, 


Canada Gazette, Part II, February 23, 1994, applicable to property acquired after April 
26, 1993. 


(10) [Reserved] 


(11) Rental properties — Notwithstanding subsection (1), in no 
case shall the aggregate of deductions, each of which is a deduction 
in respect of property of a prescribed class owned by a taxpayer that 
includes rental property owned by him, otherwise allowed to the 
taxpayer by virtue of subsection (1) in computing his income for a 
taxation year, exceed the amount, if any, by which 


(a) the aggregate of amounts each of which is 


(i) his income for the year from renting or leasing a rental 
property owned by him, computed without regard to para- 
graph 20(1)(a) of the Act, or 


(ii) the income of a partnership for the year from renting or 
leasing a rental property of the partnership, to the extent of 
the taxpayer’s share of such income, 


exceeds 
(b) the aggregate of amounts each of which is 


(i) his loss for the year from renting or leasing a rental pro- 
perty owned by him, computed without regard to paragraph 
20(1)(a) of the Act, or 


(i1) the loss of a partnership for the year from renting or leas- 
ing a rental property of the partnership, to the extent of the 
taxpayer’s share of such loss. 
Related Provisions: ITA 127.52(3)“rental or leasing property” — Minimum tax: 
Reg. 1100(12) — Exceptions; Reg. 1100(14) — Meaning of “rental property”. 
Selected Cases [Reg. 1100(11)]: Stephens v. R., [2000] 1 C.T.C. 2360 (TCC) 
(Recreational vehicles subject to leasing property rules); Phillips v. R., [2000] 1 C.T.C. 
2314 (TCC) (Recreational vehicles subject to leasing property rules); Satin Finish 
Hardwood Flooring (Ontario) Ltd. v. R., [1997] 2 C.T.C. 2915 (TCC) (Amount of cap- 
ital employed and cash flow from real estate more important than number of employees 
in other sector of business for purposes of qualifying as “principal business”); 
Roopchan y. Canada, [1995] 2 C.T.C. 2423 (TCC) (Reasonable expectation of profit to 
be determined without reference to CCA for rental purposes). 
Interpretation Bulletins: IT-195R4: Rental property — CCA restrictions; IT-274R: 
Rental properties — Capital cost of $50,000 or more; IT-304R2: Condominiums: IT- 
367R3: Capital cost allowance — multiple-unit residential buildings (archived); IT- 
434R: Rental of real property by individual. 
Forms: 1776: Statement of real estate rentals. 


(12) [Rental properties — exceptions] — Subject to subsec- 
tion (13), subsection (11) does not apply in respect of a taxation 
year of a taxpayer that was, throughout the year, 
(a) a life insurance corporation, or a corporation whose principal 
business was the leasing, rental, development or sale, or any 
combination thereof, of real property owned by it; or 
(b) a partnership each member of which was a corporation de- 
scribed in paragraph (a). 
Related Provisions: Reg. 1100(13) — Exception. 


History: All that portion of subsec. 1100(12) preceding para. (a) substituted [onal eo 
1982-599, subsec. 1(3), February 25, 1982, Canada Gazette, Part Il, March 10, 1982. 
Selected Cases [Reg. 1100(12)]: Satin Finish Hardwood Flooring (Ontario) Ltd. 
Gs Tat, (MIA (CC. BONIS: (TCC) (Amount of capital employed and cash flow from 
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real estate more important than number of employees in other sector of business for 
purposes of qualifying as “principal business’’). 


Interpretation Bulletins: IT-195R4: Rental property — CCA restrictions; IT-371: 
Meaning of “principal business”. 


(13) [Rental properties — leasehold interest] — For the pur- 
poses of subsection (11), where a taxpayer or partnership has a 
leasehold interest in a property that is property of Class 1, 3 or 6 in 
Schedule II by virtue of subsection 1102(5) and the property is 
leased by the taxpayer or partnership to a person who owns the 
land, an interest therein or an option in respect thereof, on which the 
property is situated, this section shall be read without reference to 
subsection (12) with respect to that property. 


Related Provisions: Reg. 1101(5h) — Separate classes. 


History: Subsec. 1100(13) substituted by P.C. 1989-2464, subsec. 1(9), December 14, 
1989, Canada Gazette, Part I, January 3, 1990, applicable to 1988 et seq. 


Subsec. 1100(13) added by P.C. 1982-599, subsec. 1(4), February 25, 1982, Canada 
Gazette, Part I, March 10, 1982, applicable in respect of lease-leaseback agreements 
entered into after March 10, 1982. 


Interpretation Bulletins: IT-195R4: Rental property — CCA restrictions. 


(14) [“Rental property”]— In this section and section 1101, 
“rental property” of a taxpayer or a partnership means 


(a) a building owned by the taxpayer or the partnership, whether 
owned jointly with another person or otherwise, or 


(b) a leasehold interest in real property, if the leasehold interest 
is property of Class 1, 3, 6 or 13 in Schedule II and is owned by 
the taxpayer or the partnership, 


if, in the taxation year in respect of which the expression is being 
applied, the property was used by the taxpayer or the partnership 
principally for the purpose of gaining or producing gross revenue 
that is rent, but, for greater certainty, does not include a property 
leased by the taxpayer or the partnership to a lessee, in the ordinary 
course of the taxpayer’s or partnership’s business of selling goods 
or rendering services, under an agreement by which the lessee un- 
dertakes to use the property to carry on the business of selling, or 
promoting the sale of, the taxpayer’s or partnership’s goods or 
services. 

Related Provisions: ITA 127.52(3)‘rental or leasing property” — Minimum tax; 
Reg. 1100(14.1) — Interpretation; Reg. 1101(lac), (lae)— Separate classes; Reg. 
2411(4)B(e) — Insurers. 

History: Para. 1100(14)(a) substituted by P.C. 1989-2464, subsec. 1(10), December 
14, 1989, Canada Gazette, Part I], January 3, 1990, applicable to 1994 et seg. 

Para. 1100(14)(b) substituted by subsec. 1(11) of the said P.C. 1989-2464, applicable to 
1988 et seq. 


Interpretation Bulletins: IT-195R4: Rental property — CCA restrictions; IT-274R: 
Rental properties — Capital cost of $50,000 or more; IT-304R2: Condominiums; IT- 
367R3: Capital cost allowance — multiple-unit residential buildings (archived). 


(14.1) [“Gross revenue”] — For the purposes of subsection (14), 

gross revenue derived in a taxation year from 
(a) the right of a person or partnership, other than the owner of a 
property, to use or occupy the property or a part thereof, and 
(b) services offered to a person or partnership that are ancillary 
to the use or occupation by the person or partnership of the pro- 
perty or the part thereof 

shall be considered to be rent derived in that year from the property. 

Related Provisions: Reg. 1100(14.2) — Exception. 

Interpretation Bulletins: IT-195R4: Rental property — CCA restrictions. 


(14.2) [*Gross revenue” — exception] — Subsection (14.1) 
does not apply in any particular taxation year to property owned by 


(a) a corporation, where the property is used in a business car- 
ried on in the year by the corporation, 


(b) an individual, where the property is used in a business car- 
ried on in the year by the individual in which he is personally 
active on a continuous basis throughout that portion of the year 
during which the business is ordinarily carried on; or 

(c) a partnership, where the property is used in a business carried 
on in the year by the partnership if at least “/; of the income or 
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loss, as the case may be, of the partnership for the year is in- 
cluded in the determination of the income of 


(1) members of the partnership who are individuals that are 
personally active in the business of the partnership on a con- 
tinuous basis throughout that portion of the year during 
which the business is ordinarily carried on, and 


(ii) members of the partnership that are corporations. 


History [Reg. 1100(14.1), (14.2)]: Subsecs. 1100(14.1), (14.2) added by P.C. 1986- 
2770, subsec. 1(1), December 11, 1986, Canada Gazette, Part II, December 24, 1986, 
applicable by subsec. 14(1) to 1986 ef seg. in respect of property acquired by a tax- 


payer or a partnership, other than property acquired by the taxpayer or partnership that _ 


is 
(a) property acquired by the taxpayer or partnership before May 23, 1985; 


(b) new and unused property, other than a building, acquired by the taxpayer or 
partnership before 1986; 


(c) property, other than a building, acquired by the taxpayer or partnership before 
1986 pursuant to an agreement in writing to acquire the property entered into 
before May 23, 1985 by or on behalf of the taxpayer or partnership or as part of a 
lawful distribution to the public in accordance with a prospectus, preliminary pro- 
spectus or registration statement filed before May 24, 1985 with a public authority 
in Canada pursuant to and in accordance with the applicable securities legislation 
of Canada or of any province and, where required by law, accepted for filing by 
that public authority; 


(d) a building in existence on May 22, 1985, or an interest in that building, ac- 
quired by the taxpayer or partnership before 1987 pursuant to an agreement in writ- 
ing to acquire the property entered into before May 23, 1985 by or on behalf of the 
taxpayer or partnership or as part of a lawful distribution to the public in accor- 
dance with a prospectus, preliminary prospectus or registration statement filed 
before May 24, 1985 with a public authority in Canada pursuant to and in accor- 
dance with the applicable securities legislation of Canada or of any province and, 
where required by law, accepted for filing by that public authority; 
(e) a building, the construction, renovation or alteration of which was not com- 
pleted, within the meaning of subsection 18(3.3) of the Act, on May 22, 1985, or 
an interest in that building, acquired by the taxpayer or partnership, pursuant to an 
agreement in writing to acquire the property entered into before May 23, 1985 by 
or on behalf of the taxpayer or partnership or as part of a lawful distribution to the 
public in accordance with a prospectus, preliminary prospectus or registration 
statement filed before May 24, 1985 with a public authority in Canada pursuant to 
and in accordance with the applicable securities legislation of Canada or of any 
province and, where required by law, accepted for filing by that public authority, if 
the construction, renovation or alteration of the building, as the case may be, pro- 
ceeds without undue delay after May 22; 
(f) acquired by the taxpayer or partnership before 1986 and that is a building in 
existence in Canada on May 23, 1985, or an interest in that building, where ar- 
rangements in writing for a sale or syndication of the building were substantially 
advanced on May 22, 1985; 
(g) a building in Canada the construction, renovation or alteration of which was not 
completed, within the meaning of subsection 18(3.3) of the Act, on May 22, 1985, 
or an interest in that building, where arrangements made by or on behalf of the 
taxpayer or partnership for the construction, renovation or alteration thereof were 
substantially advanced on May 22, 1985, and where the construction, renovation or 
alteration thereof commenced before 1986 and proceeds thereafter without undue 
delay; or 
(h) property that is ancillary to the use of a property described in any of paragraphs 
(a) to (g). 

Interpretation Bulletins: IT-195R4: Rental property — CCA restrictions. 


(15) Leasing properties — Notwithstanding subsection (1), in 
no case shall the aggregate of deductions, each of which is a deduc- 
tion in respect of property of a prescribed class that is leasing pro- 
perty owned by a taxpayer, otherwise allowed to the taxpayer under 
subsection (1) in computing his income for a taxation year, exceed 
the amount, if any, by which 


(a) the aggregate of amounts each of which is 


(i) his income for the year from renting, leasing, or earning 
royalties from, a leasing property or a property that would be 
a leasing property but for subsection (18), (19) or (20) where 
such property is owned by him, computed without regard to 
paragraph 20(1)(a) of the Act, or 


(ii) the income of a partnership for the year from renting, 
leasing or earning royalties from, a leasing property or a pro- 
perty that would be a leasing property but for subsection 
(18), (19) or (20) where such property is owned by the part- 
nership, to the extent of the taxpayer’s share of such income, 
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exceeds 
(b) the aggregate of amounts each of which is 


(i) his loss for the year from renting, leasing or earning royal- 
ties from, a property referred to in subparagraph (a)(i), com- 
puted without regard to paragraph 20(1)(a) of the Act, or 


(ii) the loss of a partnership for the year from renting, leasing 
or earning royalties from, a property referred to in subpara- 
graph (a)(ii), to the extent of the taxpayer’s share of such 
loss. 
Related Provisions: Reg. 1100(16) — Exception; Reg. 1100(17), (18) — Meaning 
of “leasing property”. 
Selected Cases [Reg. 1100(15)]: Burstow v. R., [1997] 3 C.T.C. 2540 (TCC) 
(Leasing property rules not applicable to yacht where taxpayer personally active in the 
business). 
Interpretation Bulletins: [T-147R3: CCA — Accelerated write-off of manufactur- 
ing and processing machinery and equipment; IT-195R4: Rental property — CCA re- 
strictions; IT-283R2: CCA — Video tapes, videotape cassettes, films, computer 
software and master recording media (archived); IT-434R: Rental of real property by 
individual; IT-443: Leasing property — CCA restrictions. 


(16) [Leasing property — exception] — Subsection (15) does 
not apply in respect of a taxation year of a taxpayer that was, 
throughout the year, 


(a) a corporation whose principal business was 


(i) renting or leasing of leasing property or property that 
would be leasing property but for subsection (18), (19) or 
(20), or 


(ii) renting or leasing of property referred to in subparagraph 
(i) combined with selling and servicing of property of the 
same general type and description, 


if the gross revenue of the corporation for the year from such 
principal business was not less than 90 per cent of the gross rev- 
enue of the corporation for the year from all sources; or 


(b) a partnership each member of which was a corporation de- 
scribed in paragraph (a). 
Related Provisions: Reg. 1100(1.14) — Election; Reg. 1100(2)(a)(v) — Half-year 
rule inapplicable to specified leasing property. 


Interpretation Bulletins: IT-267R2: CCA — vessels. 


(17) [“Leasing property”] — Subject to subsection (18), in this 
section and section 1101, “leasing property” of a taxpayer or a part- 
nership means depreciable property other than 


(a) rental property, 
(b) computer software tax shelter property, or 


(c) property referred to in paragraph (w) of Class 10 or in para- 
graph (n) of Class 12 in Schedule II, 


where such property is owned by the taxpayer or the partnership, 
whether jointly with another person or otherwise, if, in the taxation 
year in respect of which the expression is being applied, the pro- 
perty was used by the taxpayer or the partnership principally for the 
purpose of gaining or producing gross revenue that is rent, royalty 
or leasing revenue, but for greater certainty, does not include a pro- 
perty leased by the taxpayer or the partnership to a lessee, in the 
ordinary course of the taxpayer’s or partnership’s business of sell- 
ing goods or rendering services, under an agreement by which the 
lessee undertakes to use the property to carry on the business of 
selling, or promoting the sale of, the taxpayer’s or partnership’s 
goods or services. . 

Related Provisions: Reg. 1100(14)— Meaning of “rental property”; Reg. 
1100(17.1), (17.2), (18), (19), (20) — Interpretation; Reg. 1100(20.1) — limitation on 
CCA claims for computer software tax shelter property; Reg. 1101(5c) — Separate 
class; Reg. 2411(4)B(e) — Insurers. 

History: Para. 1100(17)(b) added by P.C. 2000-1000, subsec. 2(3), June 21, 2000, 
Canada Gazette, Part II, July 5, 2000, applicable generally to fiscal periods and taxa- 
tion years of a taxpayer or partnership that end after August 5, 1997, but see the full 
application reproduced in the History to subsecs. 1100(20.1) and (20.2). 


Para. 1100(17)(b) revoked by P.C. 1989-2464, subsec. 1(12), December 14, 1989, Can- 
ada Gazette, Part Il, January 3, 1990, applicable to 1994 et seq. 


Income Tax Regulations, Part XI 


Para. 1100(17)(c) substituted by P.C. 1988-2795, subsec. 1(3), December 22, 1988, 
Canada Gazette, Part Il, January 18, 1989, applicable in respect of property acquired 
after 1987. 
Interpretation Bulletins: IT-195R4: Rental property-—CCA restrictions; IT- 
283R2: CCA — Videotapes, videotape cassettes, films, computer software and master 
recording media (archived). 


(17.1) [Deemed use of property] — For the purposes of subsec- 
tion (17), where, in a taxation year, a taxpayer or a partnership has 
acquired a property 

(a) that was not used for any purpose in that year, and 


(b) the first use of the property by the taxpayer or the partnership 
was principally for the purpose of gaining or producing gross 
revenue that is rent, royalty or leasing revenue, 


the property shall be deemed to have been used in the taxation year 
in which it was acquired principally for the purpose of gaining or 
producing gross revenue that is rent, royalty or leasing revenue. 


History: Subsec. 1100(17.1) added by P.C. 1982-599, subsec. 1(5), February 25, 1982, 
Canada Gazette, Part Il, March 10, 1982. 


(17.2) [Deemed rent] — For the purposes of subsections (1.11) 
and (17), gross revenue derived in a taxation year from 


(a) the right of a person or partnership, other than the owner of a 
property, to use or occupy the property or a part thereof, and 


(b) services offered to a person or partnership that are ancillary 
to the use or occupation by the person or partnership of the pro- 
perty or the part thereof 


shall be considered to be rent derived in the year from the property. 
Related Provisions: Reg. 1100(17.3) — Exception. 
Selected Cases [Reg. 1100(17.2)]: Burstow v. R., [1997] 3 C.T.C. 2540 (TCC) 


(Leasing property rules not applicable to yacht where taxpayer personally active in the 
business). 


(17.3) [Deemed rent — exception] — Subsection (17.2) does 
not apply in any particular taxation year to property owned by 


(a) a corporation, where the property is used in a business car- 
ried on in the year by the corporation; 


(b) an individual, where the property is used in a business car- 
ried on in the year by the individual in which he is personally 
active on a continuous basis throughout that portion of the year 
during which the business is ordinarily carried on; 


(c) a partnership, where the property is used in a business carried 
on in the year by the partnership if at least 7/3; of the income or 
loss, as the case may be, of the partnership for the year is in- 
cluded in the determination of the income of 


(i) members of the partnership who are individuals that are 
personally active in the business of the partnership on a con- 
tinuous basis throughout that portion of the year during 
which the business is ordinarily carried on, and 


(ii) members of the partnership that are corporations. 
History: Subsec. 1100(17.2) amended by P.C. 1991-465, subsec. 1(8), March 14, 
1991, Canada Gazette, Part Il, March 27, 1991, applicable in respect of leases entered 
into after 10:00 p.m. Eastern Daylight Saving Time, April 26, 1989, other than leases 
entered into pursuant to an agreement in writing entered into before that time under 
which the lessee thereunder has the right to require the lease of the property (and for 
these purposes a lease in respect of which a material change has been agreed to by the 
parties thereto effective at any particular time that is after 10:00 p.m. Eastern Daylight 
Saving Time, April 26, 1989 shall be deemed to have been entered into at that particu- 
lar time). 

Subsecs. 1100(17.2), (17.3) added by P.C. 1986-2770, subsec. 1(2), December 11, 
1986, Canada Gazette, Part Il, December 24, 1986. For application provided by sub- 
sec. 14(1) of P.C. 1986-2770, see History to subsecs, 1100(14.1) and (14.2). 


(18) [Leasing property — exclusions] — Leasing property of 
a ve or a partnership referred to in subsection (17) does not 
include 


(a) property that the taxpayer or the partnership acquired before 
May 26, 1976 or was obligated to acquire under the terms of an 
agreement in writing entered into before May 26, 1976; 


(b) property the construction, manufacture or production of 
which was commenced by the taxpayer or the partnership before 
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May 26, 1976 or was commenced under an agreement in writing 
entered into by the taxpayer or the partnership before May 26, 
1976; or 


(c) property that the taxpayer or the partnership acquired on or 
before December 31, 1976 or was obligated to acquire under the 
terms of an agreement in writing entered into on or before De- 
cember 31, 1976, if 


(i) arrangements, evidenced by writing, respecting the acqui- 
sition, construction, manufacture or production of the pro- 
perty had been substantially advanced before May 26, 1976, 
and 


(ii) the taxpayer or the partnership had before May 26, 1976 
demonstrated a bona fide intention to acquire the property for 
the purpose of gaining or producing gross revenue that is 
rent, royalty or leasing revenue. 


(19) [Leasing property — exclusions] — Notwithstanding 
subsection (17), a property acquired by a taxpayer 


(a) in the course of a reorganization in respect of which, if a 
dividend were received by a corporation in the course of the re- 
organization, subsection 55(2) of the Act would not be applica- 
ble to the dividend by reason of the application of paragraph 
55(3)(b) of the Act, or 


(b) from a person with whom the taxpayer was not dealing at 
arm’s length (otherwise than by virtue of a right referred to in 
paragraph 251(5)(b) of the Act) at the time the property was 
acquired, 


that would otherwise be leasing property of the taxpayer, shall be 
deemed not to be leasing property of the taxpayer if immediately 
before it was so acquired by the taxpayer, it was, by virtue of sub- 
section (18) or (20) or this subsection, not a leasing property of the 
person from whom the property was so acquired. 


Related Provisions: Reg. 1100(2.21)(a); Reg. 1100(17), (18) — Meaning of “leas- 
ing property”; Reg. 1102(20) — Non-arm’s length exception. 

History: Paras. 1100(19)(a), (b) substituted for (a) to (c) by P.C. 1989-2464, subsec. 
1(13), December 14, 1989, Canada Gazette, Part II, January 3, 1990, applicable in 
respect of property acquired by a taxpayer after June 17, 1987 other than property ac- 
quired after that date and before 1990 pursuant to an agreement in writing entered into 
by the taxpayer before June 18, 1987. 


Para. 1100(19)(a) substituted by P.C. 1988-1473, subsec. 1(2), July 21, 1988, Canada 
Gazette, Part II, August 3, 1988, applicable to taxation years commencing after 1984. 


Para. 1100(19)(a.1) added by P.C. 1984-3789, s. 5, November 29, 1984, Canada Ga- 
zette, Part II], December 12, 1984, applicable with respect to property acquired after 
November 12, 1981. 


All that portion of subsec. 1100(19) following para. (c) substituted by P.C. 1982-599, 
subsec. 1(6), February 25, 1982, Canada Gazette, Part Il, March 10, 1982. 


Interpretation Bulletins: IT-443: Leasing property — CCA restrictions. 


(20) [Leasing property — replacement property] — Not- 
withstanding subsection (17), a property acquired by a taxpayer or 
partnership that is a replacement property (within the meaning as- 
signed by subsection 13(4) of the Act), that would otherwise be a 
leasing property of the taxpayer or partnership, shall be deemed not 
to be a leasing property of the taxpayer or partnership if the pro- 
perty replaced, referred to in paragraph 13(4)(a) or (b) of the Act, 
was, by reason of subsection (18) or (19) or this subsection, not a 
leasing property of the taxpayer or partnership immediately before 
it was disposed of by the taxpayer or partnership. 


Related Provisions: Reg. 1100(17), (18) — Meaning of “leasing property”. 
History: Subsec. 1100(20) substituted by P.C. 1994-139, subsec. 2(13), January 27, 
1994, Canada Gazette, Part II, February 9, 1994, applicable to 1986 et seq. 


Subsec. 1100(20) substituted by P.C. 1981-1556, s. 1, June 11, 1981, Canada Gazette, 
Part II, June 24, 1981, applicable in respect of a property acquired to replace a property 
disposed of after March 31, 1977. 


(20.1) Computer software tax shelter property — The total 
of ali amounts each of which is a deduction in respect of computer 
software tax shelter property allowed to the taxpayer under subsec- 


Reg. 
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tion (1) in computing a taxpayer’s income for a taxation year shall 
not exceed the amount, if any, by which 


(a) the total of all amounts each of which is 


(1) the taxpayer’s income for the year from a business in 
which computer software tax shelter property owned by the 
taxpayer is used, computed without reference to any deduc- 
tion under subsection (1) in respect of such property, or 


(ii) the income of a partnership from a business in which 
computer software tax shelter property owned by the partner- 
ship is used, to the extent of the taxpayer’s share of such in- 
come that is included in computing the taxpayer’s income for 
the year, 


exceeds 
(b) the total of all amounts each of which is 


(i) a loss of the taxpayer from a business in which computer 
software tax shelter property is used, computed without ref- 
erence to any deduction under subsection (1) in respect of 
such property, or 


(11) a loss of a partnership from a business in which computer 
software tax shelter property is used, to the extent of the tax- 
payer’s share of such loss that is included in computing the 
taxpayer’s income for the year. 
Related Provisions: Reg. 1100(20.2) — Definition of “computer software tax shel- 
ter property”; Reg. 1101(5r) — Separate class for all computer software tax shelter 
property. 


(20.2) [“Computer software tax shelter property”] — For the 
purpose of this Part, computer software tax shelter property 1s com- 
puter software that is depreciable property of a prescribed class of a 
person or partnership where 


(a) the person’s or partnership’s interest in the property is a tax 
shelter investment (as defined by subsection 143.2(1) of the Act) 
determined without reference to subsection (20.1); or 


(b) an interest in the person or partnership is a tax shelter invest- 
ment (as defined by subsection 143.2(1) of the Act) determined 
without reference to subsection (20.1). 

Related Provisions: Reg. 1100(20.1)— Limitation on CCA claim; Reg. 


1101(5r) — Separate class for all computer software tax shelter property; Reg. 
1104(2) — Definition of ““computer software”’. 


History: Subsecs. 1100(20.1) and (20.2) added by P.C. 2000-1000, subsec. 2(4), June 
21, 2000, Canada Gazette, Part U, July 5, 2000, applicable to taxation years and fiscal 
periods that end after August 5, 1997, except that those subsecs, do not apply in respect 
of computer software for taxation years and fiscal periods of a taxpayer or partnership 
that end in 1997 or 1998 where 


(a) the taxpayer’s or partnership’s interest in the computer software 
(i) is acquired before August 6, 1997, 


(ii) is acquired before 1998 pursuant to an agreement in writing made by the 
taxpayer or partnership before August 6, 1997, or 
(iii) is, or is associated with, a tax shelter investment (as defined by subsec. 
143.2(1) of the Act) that is acquired by a taxpayer or partnership before 1998 
pursuant to 
(A) the terms of a document that is a prospectus, preliminary prospectus or 
registration statement where 


(I) the document was filed before August 6, 1997 with a public au- 
thority in Canada pursuant to and in accordance with the securities 
legislation of Canada or of any province and, where required by law, 
accepted for filing by the public authority before August 6, 1997, 


(II) the particular computer software is 
1. identified in the document, or 


2. acquired before November 29, 1997 from a person that is resi- 
dent in Canada and that developed the software, and 


(II) all the funds raised pursuant to the document are raised before 
1998 and all or substantially all of the tax shelter investments that can 
reasonably be considered to be associated with the computer software 
are acquired before 1998 by a person who is not 


1. a promoter, or an agent of a promoter, of the securities, 
2. a vendor of the property, 


3. a broker or dealer in securities, or 
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4. a person who does not deal at arm’s length with a person re- | of the film or tape were reduced by the aggregate of amounts, each 
ferred to in sub-subclause | or 2, or of which is 


(B) the terms of an offering memorandum distributed as part of an offering 
of securities where 


(1) the memorandum contained a complete or substantially complete 
description of the securities contemplated in the offering as well as the 
terms and conditions of the offering, 


(I) the memorandum was distributed before August 6, 1997, 


(II) solicitations in respect of the sale of the securities contemplated 
by the memorandum were made before August 6, 1997, 


(IV) the sale of the securities was substantially in accordance with the 
memorandum, 


(V) the particular computer software is 
1. identified in the memorandum, or 


2. acquired before November 29, 1997 from a person that is resi- 
dent in Canada and that developed the software, and 


(VI) all the funds raised pursuant to the memorandum were raised 
before 1998 and all or substantially all of the tax shelter investments 
that can reasonably be considered to be associated with the computer 
software are acquired before 1998 by a person who is not 


1. a promoter, or an agent of a promoter, of the securities, 
2. a vendor of the property, 
3. a broker or dealer in securities, or 


4. a person who does not deal at arm’s length with a person re- 
ferred to in sub-subclause | or 2; 


(b) there is no agreement or other arrangement under which any of the following 
obligations can be changed, reduced or waived if there is a change to the Act or if 
there is an adverse assessment under the Act: 


(i) the obligation of the taxpayer or the partnership, with respect to the com- 
puter software, or 


(ii) the obligation of another taxpayer or partnership that acquires a tax shelter 
investment (as defined by subsec. 143.2(1) of the Act) that is associated with 
computer software, with respect to the tax shelter investment; 


(c) the computer software is, or is associated with, one or more tax shelters sold or 
offered for sale at a time and in circumstances in which s. 237.1 of the Act requires 
an identification number to have been obtained and the identification number was 
obtained before that time; and 


(d) the computer software (including computer software to which subparagraph 
(a)(i) or (i1) applies) is, or is associated with, a tax shelter investment (as defined 
by subsec. 143.2(1) of the Act) sold or offered for sale pursuant to a document or 
offering memorandum described in subparagraph (a)(iti) and either 


(i) the total amount of securities sold in 1997 pursuant to the document or 
offering memorandum does not exceed $100,000,000, or 


(ii) at least 10% of the securities authorized to be sold in 1997 pursuant to the 
document or offering memorandum were in 1997 and before August 6, 1997 
sold to, or subscribed for by, a person who is not 


(A) a promoter, or an agent of a promoter, of the securities, 
(B) a vendor of the computer software, 
(C) a broker or dealer in securities, or 


(D) a person who does not deal at arm’s length with any person referred to 
in clause (A) or (B). 


For the purpose of this application, computer software is deemed to be acquired by a 
taxpayer or partnership no earlier than the time and only to the extent that its cost is 
considered to be an expenditure made or incurred by the taxpayer or partnership for the 
purposes of the Income Tax Act, determined without reference to subsec. 1100(20.1) of 
the Regulations. 


(21) Certified films and video tapes — Notwithstanding sub- 
section (1), where a taxpayer (in this subsection and subsection (22) 
referred to as the “investor”) has acquired property of Class 10 or 
12 in Schedule II that is a certified feature film or certified produc- 
tion (in this subsection and subsection (22) referred to as the “film 
or tape”), in no case shall the deduction in respect of property of 
that class otherwise allowed to the investor by virtue of subsection 
(1) in computing the investor’s income for a particular taxation year 
exceed the amount that it would be if the capital cost to the investor 
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(a) where the principal photography or taping of the film or tape 
is not completed before the end of the particular taxation year, 
the amount, if any, by which 


(i) the capital cost to the investor of the film or tape as of the 
end of the year 

exceeds the aggregate of 
(ii) where the principal photography or taping of the film or 
tape is completed within 60 days after the end of the year, the 
amount that may reasonably be considered to be the inves- 
tor’s proportionate share of the production costs incurred in 
respect of the film or tape before the end of the year, 
(iii) where the principal photography or taping of the film or 
tape is not completed within 60 days after the end of the 
year, the amount that may reasonably be considered to be the 
investor’s proportionate share of the lesser of 


(A) the production costs incurred in respect of the film or 
tape before the end of the year, and 


(B) the proportion of the production costs incurred to the 
date the principal photography or taping is completed that 
the percentage of the principal photography or taping 
completed as of the end of the year, as certified by the 
Minister of Communications, is of 100 per cent, and 


(iv) the total of amounts determined under paragraphs (b) to 
(e) in respect of the film or tape as of the end of the year; 


(b) where, at any time before the later of 


(i) the date the principal photography or taping of the film or 
tape is completed, and 


(ii) the date the investor acquired the film or tape, 


a revenue guarantee (other than a revenue guarantee that is certi- 
fied by the Minister of Communications to be a guarantee under 
which the person who agrees to provide the revenue is a licensed 
broadcaster or bona fide film or tape distributor) is entered into 
in respect of the film or tape whereby it may reasonably be con- 
sidered certain, having regard to all the circumstances, that the 
investor will receive revenue under the terms of the revenue 
guarantee, the amount, if any, that may reasonably be considered 
to be the portion of the revenue that has not been included in the 
investor’s income in the particular taxation year or a previous 
taxation year; 


(c) where, at any time, a revenue guarantee, other than 


(i) a revenue guarantee in respect of which paragraph (b) ap- 
plies, or 

(ii) a revenue guarantee under which the person (in this sub- 
section referred to as the “guarantor”) who agrees to provide 
the revenue under the terms of the guarantee is a person who 
does not deal at arm’s length with either the investor or the 
person from whom the investor acquired the film or tape (in 
this subsection referred to as the “‘vendor’”) and in respect of 
which the Minister of Communications certifies that 


(A) the guarantor is a licensed broadcaster or bona fide 
film or tape distributor, and 


(B) the cost of the film or tape does not include any 
amount for or in respect of the guarantee, 


is entered into in respect of the film or tape, the amount, if any, 
that may reasonably be considered to be the portion of the reve- 
nue that is to be received by the investor under the terms of the 
revenue guarantee that has not been included in the investor’s 


income in the particular taxation year or a preceding taxation 
year, if 


(iil) the guarantor and the investor are not dealing at arm’s 
length, 


(iv) the vendor and the guarantor are not dealing at arm’s 
length, or 
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(v) the vendor or a person not dealing at arm’s length with 
the vendor undertakes in any way, directly or indirectly, to 
fulfil all or any part of the guarantor’s obligations under the 
terms of the revenue guarantee; 


(d) where, at any time, a revenue guarantee, other than a revenue 
guarantee in respect of which paragraph (b) or (c) applies, is en- 
tered into in respect of the film or tape, the amount, if any, that 
may reasonably be considered to be the portion of the revenue 
that is to be received by the investor under the terms of the reve- 
nue guarantee that 


(i) is not due to the investor until a time that is more than 
four years after the first day on which the guarantor has the 
right to the use of the film or tape, and 


(ii) has not been included in the investor’s income in the par- 
ticular taxation year or a previous taxation year; and 


(e) the portion of any debt obligation of the investor outstanding 
at the end of the particular year that is convertible into an inter- 
est in the film or tape or in the investor. 


Related Provisions: ITA 125.4(4) — No Canadian film/video production credit to 
corporation if investor can claim deduction; Reg. 225(1) — Information return; Reg. 
1100(21.1) — Depreciable cost reduced by outstanding debt obligation; Reg. 1100(23); 
Reg. 1104(2) — “certified feature film”, “certified production”; Reg. 1104(10) — 
Interpretation. 


History: Subpara. 1100(21)(a)(iv) amended, para. (21)(e) added, by P.C. 2005-698, 
subsecs. 1(4), (5), May 3, 2005, Canada Gazette, Part II, May 18, 2005, applicable to 
property acquired by a taxpayer or partnership after February 21, 1994, other than pro- 
perty so acquired before 1995 


(a) by a taxpayer or a partnership pursuant to the terms of a written agreement 
entered into by the taxpayer or partnership before February 22, 1994; 


(b) by a partnership pursuant to the terms of a prospectus, preliminary prospectus 
or registration statement filed before February 22, 1994 with a public authority in 
Canada pursuant to and in accordance with the securities legislation of Canada or 
of a province, and, where required by law, accepted for filing by such public au- 
thority; or 
(c) by a partnership pursuant to the terms of an offering memorandum distributed 
as part of an offering of securities where 
(i) the memorandum contained a complete or substantially complete descrip- 
tion of the securities contemplated in the offering as well as the terms and 
conditions of the offering, 
(ii) the memorandum was distributed before February 22, 1994, 


(iii) solicitations in respect of the sale of the securities contemplated by the 
memorandum were made before February 22, 1994, 


(iv) the sale of securities was substantially in accordance with the memoran- 
dum, and 


(v) the funds raised pursuant to the terms of the memorandum were so raised 
before 1995, 
Notwithstanding the above, 

* subpara. 1100(21)(a)(iv), para. 1100(21)(e) and subsec. 1100(21.1) apply after 
1994 to property acquired at any time by a partnership where ITA subsec. 40(3.1) 
does not apply to a member of the partnership before the end of the partnership’s 
fifth fiscal period ending after 1994 solely because of the application of Bill C-59, 
subsec. 12(6) (the coming-into-force of subsec. 40(3.1)), and 


subpara. 1100(21)(a)(iv), para. 1100(21)(e) and subsec. 1100(21.1) apply after 
1994 to property acquired after February 21, 1994 and before 1995 by a partner- 
ship pursuant to an agreement in writing entered into by the partnership after Feb- 
ruary 21, 1994 and before 1995, where 


(i) paras. (b) and (c), above, do not otherwise apply, 


(ii) the primary portion of the partnership interests is acquired before 1995, 


(iii) all or substantially all of the property (other than money) of the partnership is a 
film production or an interest in one or more partnerships all or substantially 
all of the property of which is film productions, 

(iv) the principal photography of the production (or, in the case of a production that 
is a television series, an episode of the series) commenced before 1995, 

(v) the funds used to produce the film production are raised before 1995 and the 
principal photography of the production is completed, and the funds are ex- 
pended, before 1995 (or, in the case of a certified production (as defined. in 
subsec. 1104(2)), the principal photography of the production is completed, 
and the funds are expended, before March 2, 1995), and 


(vi) either 
(A) the producer of the production has 


(1) before February 22, 1994, entered into a written agreement for the 
pre-production, distribution, broadcasting, financing or acquisition of 
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the production or the acquisition of the screenplay for the production 
(or has entered into a written contract before February 22, 1994 witha 
screenwriter to write the screenplay for the procuction), or 


(ID) received before 1995 a commitment for funding or other government 
assistance (or an advance ruling or active status letter in respect of 
eligibility for such funding or other government assistance) for the 
production from a federal or provincial government agency whose 
mandate is related to the provision of assistance to film productions in 
Canada, or 


(B) the production is a continuation of a television series in respect of an epi- 
sode. of which the producer has, before February 22, 1994, entered into an 
agreement or contract described in subcl. (A)(1). 
That portion of subsec. 1100(21) preceding para. (a), and para. (c), substituted by P.C. 
1988-2795, subsecs. 1(4) and (5), December 22, 1988, Canada Gazette, Part Il, January 
18, 1989, applicable in respect of property acquired after 1987. 
That portion of subsec. 1100(21) preceding para. (a) substituted by P.C. 1986-477, sub- 
sec. 1(1), February 27, 1986, Canada Gazette, Part Il, March 19, 1986, applicable in 
respect of a motion picture film or video tape, the principal photography or taping of 
which commenced after 1985. 
Para. 1100(21)(b) substituted by P.C. 1986-477, subsec. 1(2), February 27, 1986, Can- 
ada Gazette, Part Il, March 19, 1986, applicable in respect of a motion picture film or 
video tape, the principal photography or taping of which commenced after 1984. 


Cl. 1100(21)(a)(iii)(B) substituted by P.C. 1980-3374, s. 1, December 11, 1980, Can- 
ada Gazette, Part Il, December 24, 1980. 


Subsec. 1100(21) added by P.C. 1978-3731, December 14, 1978, Canada Gazette, Part 
II, December 27, 1978, applicable in respect of property acquired after 1978. 


Minister of Communications: S. 46 of 1995, c. 11, in force July 12, 1996, provides 
as follows: 


46. Other references — Every reference made to the Minister of Communica- 
tions, the Minister of Multiculturalism and Citizenship and the Secretary of State 
of Canada in relation to any matter to which the powers, duties and functions of 
the Minister of Canadian Heritage extend by virtue of this Act, in any other Act 
of Parliament or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as a reference 
to the Minister of Canadian Heritage. 


Forms: T1-CP Summ: Summary of certified productions. 


(21.1) [Film or videotape — deemed cost reduction] — Not- 
withstanding subsection (1), where a taxpayer has acquired property 
described in paragraph (s) of Class 10 in Schedule II, or in para- 
graph (m) of Class 12 of Schedule II, the deduction in respect of the 
property otherwise allowed to the taxpayer under subsection (1) in 
computing the taxpayer’s income for a taxation year shall not ex- 
ceed the amount that it would be if the capital cost to the taxpayer 
of the property were reduced by the portion of any debt obligation 
of the taxpayer outstanding at the end of the year that is convertible 
into an interest in the property or in the taxpayer. 

History: Subsec. 1100(21.1) added by P.C. 2005-698, subsec. 1(6), May 3, 2005, Can- 
ada Gazeite, Part Il, May 18, 2005, applicable on the same basis as the addition of Reg. 
1100(21)(e) above. 


(22) [Film or tape acquired before 1979] — Notwithstanding 
subsection (1), where an investor has acquired a film or tape after 
his 1977 taxation year and before 1979 and the principal photogra- 
phy or taping in respect of the film or tape is completed after a 
particular taxation year and not later than March 1, 1979, in no case 
shall the deduction in respect of property of Class 12 in Schedule II 
otherwise allowed to the investor by virtue of subsection (1) in 
computing his income for the particular taxation year exceed the 
amount, otherwise determined, if the capital cost to the investor of 
the film or tape were reduced by the amount, if any, by which 


(a) the capital cost to the investor of the film or tape as of the 
end of the year 

exceeds 
(b) the amount that may reasonably be considered to be the in- 
vestor’s proportionate share of the production costs incurred in 
respect of the film or tape to March 1, 1979. 

Related Provisions: Reg. 1100(21) — Meaning of “investor” and “film or tape”. 


History: Subsec. 1100(22) added by P.C. 1978-3731, s. 1, December 14, 1978, Can- 
ada Gazette, Part Il, December 27, 1978. 


Interpretation Bulletins: IT-441: CCA — Certified feature film productions and 
certified short productions (archived). 


Forms: T1-CP Summ: Summary of certified productions. 
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(23) [Film or tape acquired in 1987 or 1988] — For the pur- 
poses of paragraph (21)(a), 


(a) in respect of a film or tape acquired in 1987, other than a 
film or tape in respect of which paragraph (b) applies, the refer- 
ences in paragraph (21)(a) to “within 60 days after the end of the 
year” shall be read as references to “before July, 1988”; and 


(b) in respect of a film or tape acquired in 1987 or 1988 that is 
included in paragraph (n) of Class 12 in Schedule II and that is 
part of a series of films or tapes that includes another property 
included in that paragraph, the references in paragraph (21)(a) to 
“within 60 days after the end of the year” shall be read as refer- 
ences to “before 1989”. 


History: Subsec. 1100(23) added by P.C. 1988-2795, subsec. 1(6), December 22, 
1988, Canada Gazette, Part I, January 18, 1989, applicable after 1986. 


(24) Specified energy property — Notwithstanding subsection 
(1), in no case shall the total of deductions, each of which is a de- 
duction in respect of property of Class 34, 43.1, 43.2, 47 or 48 in 
Schedule II that is specified energy property owned by a taxpayer, 
otherwise allowed to the taxpayer under subsection (1) in comput- 
ing the taxpayer’s income for a taxation year, exceed the amount, if 
any, by which 


(a) the total of all amounts each of which is 
(1) the total of 


(A) the amount that would be the income of the taxpayer 
for the year from property described in Class 34, 43.1, 
43.2, 47 or 48 in Schedule II (other than specified energy 
property), or from the business of selling the product of 
that property, if that income were calculated after deduct- 
ing the maximum amount allowable in respect of the pro- 
perty for the year under paragraph 20(1)(a) of the Act, 
and 


(B) the taxpayer’s income for the year from specified en- 
ergy property or from the business of selling the product 
of that property, computed without regard to paragraph 
20(1)(a) of the Act, or 


(ii) the total of 


(A) the taxpayer’s share of the amount that would be the 
income of a partnership for the year from property de- 
scribed in Class 34, 43.1, 43.2, 47 or 48 in Schedule I] 
(other than specified energy property), or from the busi- 
ness of selling the product of that property, if that income 
were calculated after deducting the maximum amount al- 
lowable in respect of the property for the year under para- 
graph 20(1)(a) of the Act, and 


(B) the income of a partnership for the year from speci- 
fied energy property or from the business of selling the 
product of that property of the partnership, to the extent 
of the taxpayer’s share of that income, 


exceeds 
(b) the total of all amounts each of which is 


(i) the taxpayer’s loss for the year from specified energy pro- 
perty or from the business of selling the product of that pro- 
perty, computed without regard to paragraph 20(1)(a) of the 
Act, or 


(i1) the loss of a partnership for the year from specified en- 
ergy property or from the business of selling the product of 
that property of the partnership, to the extent of the tax- 
payer’s share of that loss. 
Related Provisions: Reg. 1100(25) — Meaning of “specified energy property”: 
Reg. 1100(26) — Exception. 
History: The opening words of subsec. 1100(24), cls. 1100(24)(a)(i)(A) and (ii)(A) 
amended to replace “Ciass 34 or Class 43.1” with “Class 34, 43.1, 43.2, 47 or 48” by 
P.C. 2006-439, subsecs. 1(3), (4) and (5), June 1, 2006, Canada Gazette, Part I, June 
14, 2006, deemed in force on February 23, 2005. 


Subsec. 1100(24) amended by P.C. 1997-1033, subsec. 1(2), July 25, 1997, Canada 
Gazette, Part Il, August 20, 1997, applicable after February 21, 1994. 


Income Tax Regulations, Part XI 


(25) [“Specified energy property”] — Subject to subsections 
(27) to (29), in this section and section 1101, “specified energy pro- 
perty” of a taxpayer or partnership (in this subsection referred to as 
“the owner”) for a taxation year means property of Class 34 in 
Schedule II acquired by the owner after February 9, 1988 and pro- 
perty of Class 43.1, 43.2, 47 or 48 in Schedule II, other than a par- 
ticular property 
(a) acquired to be used by the owner primarily for the purpose of 
gaining or producing income from a business carried on in Can- 
ada (other than the business of selling the product of the particu- 
lar property) or from another property situated in Canada, or 


(b) leased in the year, in the ordinary course of carrying on a 
business of the owner in Canada, to 


(i) a person who can reasonably be expected to use the pro- 
perty primarily for the purpose of gaining or producing in- 
come from a business carried on in Canada (other than the 
business of selling the product of the particular property) or 
from another property situated in Canada, or 


(ii) a corporation or partnership described in subsection (26), 
where the owner was 


(ii1) a corporation whose principal business was, throughout 
the year, 


(A) the renting or leasing of leasing property or property 
that would be leasing property but for subsection (18), 
(19) or (20), 


(B) the renting or leasing of property referred to in clause 
(A) combined with the selling and servicing of property 
of the same general type and description, or 


(C) the manufacturing of property described in Class 34, 
43.1, 43.2, 47 or 48 in Schedule II that it sells or leases, 


and the gross revenue of the corporation for the year from 
that principal business was not less than 90 per cent of the 
gross revenue of the corporation for the year from all 
sources, or 


(iv) a partnership each member of which was a corporation 
described in subparagraph (iii) or paragraph (26)(a). 

Related Provisions: Reg. 1101(5m) — Separate class. 

History: The opening words of subsec. 1100(25) amended by P.C. 2006-439, subsec. 


1(6), June 1, 2006, Canada Gazette, Part Il, June 14, 2006, deemed in force on Febru- 
ary 23, 2005. 


Cl. 1100(25)(b)(iii)(C) amended to replace “Class 34 or Class 43.1” with “Class 34, 
43.1, 43.2, 47 or 48” by the said P.C. 2006-439, subsec. 1(7), June 1, 2006, Canada 
Gazette, Part Il, June 14, 2006, deemed in force on February 23, 2005. 


The opening words of subsec. 1100(25) and cl. 1100(25)(b)(iii)(C) amended by P.C. 
1997-1033, subsecs. 1(3) and (4), July 25, 1997, Canada Gazette, Part II, August 20, 
1997, applicable after February 21, 1994, 


(26) [Specified energy property — exception] — Subsection 
(24) does not apply to a taxation year of a taxpayer that was, 
throughout the year, 


(a) a corporation whose principal business throughout the year 
was 

(i) manufacturing or processing, 

(ii) mining operations, or 

(ili) the sale, distribution or production of electricity, natural 


gas, oil, steam, heat or any other form of energy or potential 
energy; or 


(b) a partnership each member of which was a corporation de- 
scribed in paragraph (a). 
Related Provisions: Reg. 1104(9) — Meaning of “manufacturing and processing”. 


History: Para. 1100(26)(a) amended by P.C. 1997-1033, subsec. 1(5), July 25, 1997, 


Canada Gazette, Part I, August 20, 1997, applicable to taxation years ending after 
March 6, 1996. 


(27) [Specified energy property — acquisition before 
1990] — Specified energy property of a person or partnership does 
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not include property acquired by the person or partnership after 
February 9, 1988 and before 1990 


(a) pursuant to an obligation in writing entered into by the per- 
son or partnership before February 10, 1988; 


(b) pursuant to the terms of a prospectus, preliminary prospec- 
tus, registration statement or offering memorandum filed before 
February 10, 1988 with a public authority in Canada pursuant to 
and in accordance with the securities legislation of any province; 


(c) pursuant to the terms of an offering memorandum distributed 
as part of an offering of securities where 


(i) the offering memorandum contained a complete or sub- 
stantially complete description of the securities contemplated 
in the offering as well as the terms and conditions of the of- 
fering of the securities, 


(ii) the offering memorandum was distributed before Febru- 
ary 10, 1988, 


(iii) solicitations in respect of the sale of the securities con- 
templated by the offering memorandum were made before 
February 10, 1988, and, 


(iv) the sale of the securities was substantially in accordance 
with the offering memorandum; or 


(d) as part of a project where, before February 10, 1988, 


(i) some of the machinery or equipment to be used in the 
project had been acquired, or agreements in writing for the 
acquisition of that machinery or equipment had been entered 
into, by or on behalf of the person or partnership, and 


(ii) an approval had been received by or on behalf of the per- 
son or partnership from a government environmental author- 
ity in respect of the location of the project. 


Related Provisions: Reg. 1100(17) — Meaning of “leasing property”. 


(28) [Specified energy property — exclusion] — A property 
acquired by a taxpayer 
(a) in the course of a reorganization in respect of which, if a 
dividend were received by a corporation in the course of the re- 
organization, subsection 55(2) of the Act would not be applica- 
ble to the dividend by reason of the application of paragraph 
55(3)(b) of the Act, or 


(b) from a person with whom the taxpayer was not dealing at 
arm’s length (otherwise than by virtue of a right referred to in 
paragraph 251(5)(b) of the Act) at the time the property was 
acquired 


that would otherwise be specified energy property of the taxpayer 
shall be deemed not to be specified energy property of the taxpayer 
if, immediately before it was so acquired by the taxpayer, it was 
not, by virtue of subsection (27), this subsection or subsection (29), 
specified energy property of the person from whom the property 
was so acquired. 


(29) [Specified energy property — replacement pro- 
perty] — A property acquired by a taxpayer or partnership that is a 
replacement property (within the meaning assigned by subsection 
13(4) of the Act), that would otherwise be specified energy property 
of the taxpayer or partnership, shall be deemed not to be specified 
energy property of the taxpayer or partnership if the property re- 
placed, referred to in paragraph 13(4)(a) or (b) of the Act, was, by 
virtue of subsection (27), (28) or this subsection, not specified en- 
ergy property of the taxpayer or partnership immediately before it 
was disposed of by the taxpayer or partnership. 

History [Reg. 1100(24)—(29)]: Subsecs. 1100(24) to (29) added by P.C. 1990-753, 
April 26, 1990, Canada Gazette, Part Il, May 9, 1990, applicable in respect of taxation 
years ending after February 9, 1988. 

Selected Cases [Reg. 1100]: Brydges y. Canada, [1996] 1 C.T.C. 2851 (TCC) 
(Certification cannot be subsequently revoked). 

Definitions [Reg. 1100]: “additional property” — Reg. 1100(1.19)(a); “amount” — 
ITA 248(1); ‘‘arm’s length” —ITA 251(1), Reg. 1102(20); “associated” — ITA 256; 
“broadcasting” — Interpretation Act 35(1); “business” —ITA 248(1); “Canada” — 
ITA 255, Interpretation Act 35(1); “Canadian” — Reg. 1104(10)(a), (c.2); “capital 
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cost” — Reg. 1100(1)(b), 1100(1.13), 1102(4), (7); “certified feature film”, “certified 
production” — Reg. 1104(2); “class” — Reg. 1101(6), 1102(1)-(3), (14), (14.1); “‘com- 
mencement” — Interpretation Act 35(1); “computer software” — Reg. 1104(2); “‘com- 
puter software tax shelter property” — Reg. 1100(20.2); “corporation” — ITA 248(1), 
Interpretation Act 35(1); “depreciable property” — ITA 13(21), 248(1); “designated 
property” —Reg. 1100(1)(ta), (zc); “disposed” —ITA 248(1)“disposition”; ‘‘dis- 
poses” —ITA 248(1)“disposition”; “disposition” —ITA 248(1); “dividend” — ITA 
248(1); “end of the taxation year’ —Reg. 1104(1); “exempt property” — Reg. 
1100(1.13)(a); “film or tape” — Reg. 1100(21); “fiscal period” —ITA 249.1; “gross 
revenue” —ITA 248(1); “guarantor’—Reg. 1100(21)(c)(ii); “income from a 
mine” — Reg. 1104(5), (6.1)(a); “individual” —ITA 248(1): “industrial mineral 
mine” —Reg. 1104(3); “investor” —Reg. 1100(21); “leasing property” — Reg. 
1100(17)-(20); “life insurance corporation” — ITA 248(1); “manufacturing or process- 


ing” —Reg. 1104(9); “mine” — Reg. 1104(7); “mineral”, “mining” — Reg, 1104(3); 


“Minister” — ITA 248(1); “month” — Interpretation Act 35(1); “motor vehicle”, “of- 
fice” — ITA 248(1); “original lease” — Reg. 1100(1.2)(a); “original property” — Reg. 
1100(1.17), (1.19)(a); “owner” — Reg. 1100(25); “Parliament” — Interpretation Act 
35(1); “particular time”, “particular year’ — Reg. 1100(1.1)(a)(ii); “person” — ITA 
248(1), Reg. 1100(1.16); “prescribed” — ITA 248(1); “prescribed rate’ — Reg. 4301, 
4302; “principal amount”, “property” —ITA 248(1); “province” — J/nterpretation Act 
35(1); “radio” — Interpretation Act 35(1); “railway system” — Reg. 1104(2); “re- 
ceived or receivable’ — Reg. 1100(1.18); “related” —ITA 251(2)-(6); ‘“remunera- 
tion” — Reg. 1104(10)(c); “rent” — Reg. 1100(14.1), (17.2); “rental property” — Reg. 
1100(14); “replacement property” — Reg. 1100(1.17); “resident in Canada” — ITA 
250; “revenue guarantee” — Reg. 1104(10)(c.1); “series” —ITA 248(10); “share” — 
ITA 248(1); “specified energy property” — Reg. 1100(25), (27)-(29); “specified leas- 
ing property’ — Reg. 1100(1.11); “systems software” — Reg. 1104(2); “tax shel- 
ter’? — ITA 237.1(1), 248(1); “taxation year” — ITA 249, Reg. 1104(1); “taxpayer” — 
ITA 248(1); “undepreciated capital cost”--ITA 13(21), 248(1); “unit of produc- 
tion” — Reg. 1104(10)(d); “vendor” — Reg. 1100(21)(c)(ii); “within 60 days after the 
end of the year” — Reg. 1100(23)(a), (b); “writing”, “written’”” — Interpretation Act 
35(1)“writing”. 

Interpretation Bulletins [Reg. 1100]: IT-474R: Amalgamations of Canadian 
corporations. 


1100A. Exempt mining income — (1) [Revoked] 


(2) Any election under subparagraph 13(21)(f)(vi) [13(21)“un- 
depreciated capital cost”H] of the Act in respect of property of a 
prescribed class acquired by a corporation for the purpose of gain- 
ing or producing income from a mine shall be made by filing with 
the Minister, not later than the day on or before which the corpora- 
tion is required to file a return of income pursuant to section 150 of 
the Act.for its taxation year in which the exempt period in respect 
of the mine ended, one of the following documents in duplicate: 


(a) where the directors of the corporation are legally entitled to 
administer the affairs of the corporation, a certified copy of their 
resolution authorizing the election to be made in respect of that 
class; and 


(b) where the directors of the corporation are not legally entitled 
to administer the affairs of the corporation, a certified copy of 
the authorization of the making of the election in respect of that 
class by the person or persons legally entitled to administer the 
affairs of the corporation. 


Related Provisions: Reg. 1100(1)(w), (x). 
History: Subsec. 1100A(1) revoked by P.C. 1988-390, s. 6, March 3, 1988, Canada 
Gazette, Part Il, March 16, 1988, effective October 29, 1985. 


Subsec. 1100A(1) substituted by P.C. 1979-1487, s. 1, May 17, 1979, Canada Gazette, 
Part II, June 13, 1979. 

Subsec. 1100A(1) and that portion of subsec. 1100A(2) preceding para. (a) substituted 
by P.C. 1978-1315, subsecs. 7(1), (2), April 20, 1978, Canada Gazette, Part I, May 10, 
1978, effective on and after May 26, 1978. 

Definitions [Reg. 1100A]: “class” — Reg. 1101(6), 1102(1)-(3), (14), (14.1); “‘cor- 
poration” — ITA 248(1), Interpretation Act 35(1); “Minister”, “person”, “prescribed”, 
“property” — ITA 248(1); “taxation year” —ITA 249, Reg. 1104(1). 


DIVISION Il — SEPARATE CLASSES 


1101. (1) Businesses and properties — Where more than one 
property of a taxpayer is described in the same class in Schedule I] 
and where 


(a) one of the properties was acquired for the purpose of gaining 
or producing income from a business, and 
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(b) one of the properties was acquired for the purpose of gaining 
or producing income from another business or from the 
property, 
a separate class is hereby prescribed for the properties that 
(c) were acquired for the purpose of gaining or producing in- 
come from each business, and 
(d) would otherwise be included in the class. 
Related Provisions: Reg. 1101(1a) — Insurance businesses. 
History: Paras. 1101(1)(c), (d) renumbered by P.C. 1980-2081, s. 1, July 31, 1980, 
Canada Gazette, Part Il, August 13, 1980. 


Selected Cases [Reg. 1101(1)]: Dupont Canada Inc. v. R., [2001] 2 C.T.C. 315 
(FCA) (Sale of certain assets not sale of separate business). 


Interpretation Bulletins: IT-206R: Separate businesses; IT-218R: Profit, capital 
gains and losses from the sale of real estate, including farmland and inherited land and 
conversion of real estate from capital property to inventory and vice versa. 


(la) [Life insurance business deemed corporate busi- 
ness] — For the purposes of subsection (1), 


(a) a life insurance business, and 
_(b) an insurance business other than a life insurance business, 
shall each be regarded as a separate business. 


(lab) [Partnership property separate] — Where, at the end of 
1971, more than one property of a taxpayer who was a member of a 
partnership at that time is described in the same class in Schedule II 
and where 


(a) one of the properties can reasonably be regarded to be the 
interest of the taxpayer in a depreciable property that is partner- 
ship property of the partnership, and 


(b) one of the properties is property other than property referred 
to in paragraph (a), 

a separate class is hereby prescribed for all properties each of which 
(c) is a property referred to in paragraph (a); and 
(d) would otherwise be included in the class. 


(lac) [Rental property over $50,000] — Subject to subsection 
(Sh), where more than one property of a taxpayer is described in the 
same class in Schedule II, and one or more of the properties is a 
rental property of the taxpayer the capital cost of which to the tax- 
payer was not less than $50,000!, a separate class is hereby pre- 
scribed for each such rental property of the taxpayer that would 
otherwise be included in the same class, other than a rental property 
that was acquired by the taxpayer before 1972 or that is 


(a) a building or an interest therein, or 
(b) a leasehold interest acquired by the taxpayer by reason of the 
fact that the taxpayer erected a building on leased land, 


erection of which building was commenced by the taxpayer before 
1972 or pursuant to an agreement in writing entered into by the tax- 
payer before 1972. 


Related Provisions: Reg. 
1101(1ad) — Exceptions. 


1100(14) — Meaning of “rental property”; Reg. 


History: All that portion of subsec. 1101(1ac) preceding para. (a) substituted by P.C. 
1982-599, subsec. 2(1), February 25, 1982, Canada Gazette, Part Il, March 10, 1982. 


Interpretation Bulletins: IT-274R: Rental property — Capital cost of $50,000 or 
more; IT-304R2: Condominiums. 


(lad) [Rental property over $50,000 — exception] — Not- 
withstanding subsection (lac), a rental property acquired by a 
taxpayer 5 
(a) in the course of a reorganization in respect of which, if a 
dividend were received by a corporation in the course of the re- 
organization, subsection 55(2) of the Act would not be applica- 


ble to the dividend by reason of the application of paragraph 
55(3)(b) of the Act, or 


(b) from a person with whom the taxpayer was not dealing at 
arm’s length (otherwise than by virtue of a right referred to in 


INot indexed for inflation — ed. 
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paragraph 251(5)(b) of the Act) at the time the property was 
acquired, 
that would otherwise be rental property of the taxpayer of a separate 
class prescribed under subsection (lac), shall be deemed not to be 
property of a separate class prescribed under that subsection if, im- 
mediately before it was so acquired by the taxpayer, it was a rental 
property of the person from whom the property was so acquired of a 
prescribed class other than a separate class prescribed under that 
subsection. 
Related Provisions: Reg. 1100(2.21)(a); Reg. 1100(14) — Meaning of “rental pro- 
perty”; Reg. 1102(20) — Non-arm’s length exception. 


History: Paras. 1101(1ad)(a), (b) substituted for (a) to (c) by P.C. 1989-2464, subsec. 
2(1), December 14, 1989, Canada Gazette, Part II, January 3, 1990, applicable in re- 
spect of property acquired by a taxpayer after June 17, 1987 other than property ac- 
quired after that date and before 1990 pursuant to an agreement in writing entered into 
by the taxpayer before June 18, 1987. 


Para. 1101(1ad)(a.1) added by P.C. 1984-3789, s. 6, November 29, 1984, Canada Ga- 
zette, Part Il, December 12, 1984, applicable with respect to property acquired after 
November 12, 1981. 


Interpretation Bulletins: IT-274R: Rental properties — Capital cost of $50,000 or 
more. 


(lae) [Rental property separate] — Except in the case of a cor- 
poration or partnership described in subsection 1100(12), where 
more than one property of a taxpayer is described in the same class 
in Schedule If and where 


(a) one of the properties is a rental property other than a property 
of a separate class prescribed under subsection (lac), and 


(b) one of the properties is a property other than rental property, 
a separate class is hereby prescribed for properties that 

(c) are described in paragraph (a); and 

(d) would otherwise be included in the class. 
Related Provisions: Reg. 1100(14) — Meaning of “rental property”. 


Interpretation Bulletins: IT-195R4: Rental property —CCA restrictions; IT- 
304R2: Condominiums. 


(laf) [Expensive automobiles] — A separate class is hereby 
prescribed for each property included in Class 10.1 in Schedule II. 
History: Subsec. 1101(laf) added by P.C. 1991-2272, s. 2, November 21, 1991, Can- 


ada Gazette, Part Il, December 4, 1991, applicable to taxation years and fiscal periods 
commencing after June 17, 1987 that end after 1987. 


Subsecs. 1101(1b), (1c) revoked by P.C. 1979-2483, September 13, 1979, Canada Ga- 
zette, Part Il, September 26, 1979, effective in respect of 1978 et seq. 


Interpretation Bulletins: IT-521R: Motor vehicle expenses claimed by self-em- 
ployed individuals; IT-522R: Vehicle, travel and sales expenses of employees. 


Proposed Addition — Reg. 1101(1ag) 


(lag) [Franchise, concession or license] — If more than 
one property of a taxpayer is described in the same class in Sched- 
ule II, and one or more of the properties is a property in respect of 
which the taxpayer is a transferee that has elected under subsec- 
tion 13(4.2) of the Act, a separate class is prescribed for each such — 
property of the taxpayer that would otherwise be included in the 
same class, _ 
Application: The July 18, 2005 Technical Notes to ITA 13(4.2), (4.3) propose to 
add Reg. 1101(1ag), applicable after December 20, 2002. a a 


Technical Notes: See proposed ITA 13(4.2), (4.3). 


(2) Fishing vessels — Where a property of a taxpayer that would 
otherwise be included in Class 7 in Schedule II is a property in re- 
spect of which a depreciation allowance could have been taken 
under Order in Council 


(a) P.C. 2798 of April 10, 1942, 


(b) P.C. 7580 of August 26, 1942, as amended by P.C. 3297 of 
April 22, 1943, or 


(c) P.C. 3979 of June 1, 1944, 


1662 


Division II — Separate Classes 


if those Orders in Council were applicable to the taxation year, a 
separate class is hereby prescribed for each property, including the 
furniture, fittings and equipment attached thereto. 


Related Provisions: Reg. 1100(1)(i). 


(2a) Canadian vessels — A separate class is hereby prescribed 
for each vessel of a taxpayer, including the furniture, fittings, radi- 
ocommunication equipment and other equipment attached thereto, 
that 

(a) was constructed in Canada; 

(b) is registered in Canada; and 

(c) had not been used for any purpose whatever before it was 

acquired by the taxpayer. 


Related Provisions: Reg. 1100(1)(v) — additional allowance; Reg. 1101(2c) — No 
application if structured financing facility in place; Reg. 4601(e)(iii) — Investment tax 
credit — qualified transportation equipment. 


History: Subsec. 1101(2a) substituted by P.C. 1994-139, subsecs, 3(1) and (2), Janu- 
ary 27, 1994, Canada Gazette, Part Il, February 9, 1994, applicable to property ac- 
quired after July 13, 1990. 


Interpretation Bulletins: IT-267R2: CCA — vessels. 
Advance Tax Rulings: ATR-52: Accelerated rate of CCA for vessels. 


(2b) Offshore drilling vessels — A separate class is hereby pre- 
scribed for all vessels described in Class 7 in Schedule II, including 
the furniture, fittings, radiocommunication equipment and other 
equipment attached thereto, acquired by a taxpayer 
(a) after May 25, 1976 and designed principally for the purpose 
of 
(i) determining the existence, location, extent or quality of 
accumulations of petroleum or natural gas (other than min- 
eral resources); or 
(11) drilling oil or gas wells; or 
(b) after May 22, 1979 and designed principally for the purpose 
of determining the existence, location, extent or quality of min- 
eral resources. 


Related Provisions: Reg. 1100(1)(va) — Additional allowance; Reg. 1101(2c) — 
No application if structured financing facility in place. 


History: Subsec. 1101(2b) substituted by P.C. 1979-1487, s. 52, May 17, 1979, Can- 
ada Gazette, Part II, June 13, 1979. 


Interpretation Bulletins: IT-267R2: CCA — Vessels; IT-317R: Radio and televi- 
sion equipment (archived). 


(2c) Vessels and a structured financing facility — Subsec- 
tions (2a) and (2b) do not apply to a vessel, nor to the furniture, 
fittings, radio communications equipment and other equipment at- 
tached to the vessel, if a structured financing facility relating to any 
such property has been agreed to by the Minister of Industry under 
the Department of Industry Act. 

Related Provisions: Reg. Sch. II:Cl. 41(b) — Exclusion from Class 41. 


History: Subsec. 1101(2c) added by P.C. 2005-2186, subsec. 2(1), November 22, 
2005, Canada Gazette, Part Il, December 14, 2005, deemed to have come into force on 
November 7, 2001. 


(3) Timber limits and cutting rights — For the purposes of this 
Part and Schedules IV and VI, each property of a taxpayer that is 


(a) a timber limit other than a timber resource property, or 
(b) a right to cut timber from a limit other than a right that is a 
timber resource property, 
is hereby prescribed to be a separate class of property. 
Related Provisions: Reg. 1100(1)(e) — Capital cost allowance. 
Interpretation Bulletins: IT-469R: CCA — Earth-moving equipment; IT-481; Tim- 
ber resource property and timber limits. 
(4) Industrial mineral mines — For the purposes of this Part 
and Schedule V, where a taxpayer has 
(a) more than one industrial mineral mine in respect of which he 
may claim an allowance under paragraph 1100(1)(g), 
(b) more than one right to remove industrial minerals from an 
industrial mineral mine in respect of which he may claim an al- 
lowance under that paragraph, or 


Reg. 
S. 1101(4d)(b) 


(c) both such a mine and a right, 


each such industrial mineral mine and each such right to remove 
industrial minerals from an industrial mineral mine is hereby pre- 
scribed to be a separate class of property. 


Related Provisions: Reg. 1104(3) — Meaning of “industrial mineral mine”. 


(4a) New or expanded mines properties — Where more than 
one property of a taxpayer is described in Class 28 in Schedule II 
and 
(a) one of the properties was acquired for the purpose of gaining 
or producing income from only one mine, and 
(b) one of the properties was acquired for the purpose of gaining 
or producing income from another mine, 


a separate class is hereby prescribed for the properties that 


(c) were acquired for the purpose of gaining or producing in- 
come from each mine; 
(d) would otherwise be included in the class; and 
(e) are not included in a separate class by virtue of subsection 
(4b). 

Related Provisions: Reg. 1100(1)(w), 1104(5), 1104(7); Reg. 1104(5), (6.1) — 


Income from a mine; Reg. 1104(7) — Interpretation. 


(4b) New or expanded mines properties — Where more than 
one property of a taxpayer is described in Class 28 in Schedule II 
and 
(a) one of the properties was acquired for the purpose of gaining 
or producing income from particular mines, and 
(b) one of the properties was acquired for the purpose of gaining 
or producing income from only one mine or more than one mine 
other than any of the particular mines, 


a separate class is hereby prescribed for the properties that 
(c) were acquired for the purpose of gaining or producing in- 
come from the particular mines; and 
(d) would otherwise be included in the class. 


Related Provisions: Reg. 1100(1)(x), 1104(5), 1104(7); Reg. 1104(5), (6.1) — 
Income from a mine; Reg. 1104(7) — Interpretation. 


(4c) New or expanded mines properties — Where one or 
more properties of a taxpayer are described in paragraph (a), (a.1), 
or (a.2) of Class 41 of Schedule II and 
(a) where all of the properties were acquired for the purposes of 
gaining or producing income from only one mine, or 


(b) where 


(i) one or more of the properties were acquired for the pur- 
pose of gaining or producing income from a particular mine, 
and 


(ii) one or more of the properties were acquired for the pur- 
pose of gaining or producing income from another mine, 
a separate class is hereby prescribed for the properties that 
(c) were acquired for the purpose of gaining or producing in- 
come from each mine, 
(d) would otherwise be included in the class, and 


(e) are not included in a separate class by reason of subsection 
(4d). 
Related Provisions: Reg. 1100(1)(y), 1104(5), 1104(7); Reg. 1104(5), (6.1) — 
Income from a mine; Reg. 1104(7) — Interpretation. 


(4d) New or expanded mines properties — Where more than 
one property of a taxpayer is described in paragraph (a), (a.1), or 
(a.2) of Class 41 of Schedule II and 


(a) one of the properties was acquired for the purpose of gaining 
or producing income from particular mines, and 


(b) one of the properties was acquired for the purpose of gaining 
or producing income from only one mine or more than one mine 
other than any of the particular mines, 
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a separate class is hereby prescribed for the properties that 


(c) were acquired for the purpose of gaining or producing in- 
come from the particular mines, and 


(d) would otherwise be included in the class. 


Related Provisions: Reg. 1100(1)(ya), 1104(5), 1104(7); Reg. 1104(5), (6.1) — 
Income from a mine; Reg. 1104(7) — Interpretation. 

History: The opening words of subsecs. 1101(4e), (4d) amended by P.C. 1998-49, s. 
8, January 26, 1998, Canada Gazette, Part I, February 4, 1998, applicable after March 
6, 1996. 

Subsecs. 1101(4c), (4d) added by P.C. 1989-2464, subsec. 2(2), December 14, 1989, 
Canada Gazette, Part II, January 3, 1990, applicable in respect of property acquired 
after 1987. 


(5) Lease option agreements — Where, by virtue of an agree- 
ment, contract or arrangement entered into on or after May 31, 
1954, a taxpayer is deemed by section 18 of the Income Tax Act, as 
enacted by the Statutes of Canada, 1958, Chapter 32, subsection 
8(1), to have acquired a property, a separate class is hereby pre- 
scribed for each such property and if the taxpayer subsequently ac- 
tually acquires the property it shall be included in the same class. 


(5a) Telecommunication spacecraft — For the purposes of 
this Part, each property of a taxpayer that is an unmanned telecom- 
munication spacecraft described in paragraph (f.2) of Class 10 or in 
Class 30 in Schedule II is hereby prescribed to be a separate class of 
property. 

History: Subsec. 1101(5a) substituted by P.C. 1989-2464, subsec. 2(3), December 14, 


1989, Canada Gazeite, Part II, January 3, 1990, applicable in respect of property ac- 
quired after 1987. 
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(d) for all such properties acquired by the taxpayer after Febru- 
ary 2, 1990 (other than such properties acquired for rent or lease 
to another person), 
(e) for all such properties acquired by the taxpayer before April 
27, 1989 for rent or lease to another person, and 
(f) for all such properties acquired by the taxpayer after April 
26, 1989 for rent or lease to another person. 
Related Provisions: Reg. 1100(1)(z), (z.la); Reg. 1103(2i) — Election to include 
Class 7(h) property in Class 35. 
History: Subsec. 1101(5d) substituted by P.C. 1991-465, subsec. 2(1), March 14, 
1991. Canada Gazette, Part Il, March 27, 1991. applicable after April 26, 1989 except 
that in respect of property of a taxpayer 
(a) acquired by the taxpayer after April 26. 1989 and before February 3. 1990, 
(b) acquired by the taxpayer after February 2, 1990 pursuant to an agreement in 
writing entered into by the taxpayer before February 3, 1990, or 
(c) under construction by or on behalf of the taxpayer before February 3, 1990, 
the subsec. shal] be read without reference to para. (d) thereof and to the words “before 


February 3, 1990” in para. (c) thereof. 


(5d.1) [Railway property]— A separate class is hereby pre- 


_ scribed for all property included in Class 35 in Schedule II acquired 


at a time after December 6, 1991 and before February 28, 2000 by a 


_ taxpayer that was at that time a common carrier that owned and 


operated a railway. 
Related Provisions: Reg. 1100(1)(z.1b) — Additional allowance. 


History: Subsec. 1101(5d.1) amended by P.C. 2005-2186, subsec. 2(2), November 22, 
2005, Canada Gazette, Part II, December 14, 2005, applicable to property acquired 
after February 27, 2000. 


| Subsec. 1101(5d.1) added by P.C. 1994-139, subsec. 3(3), January 27, 1994, Canada 


(5b) Multiple-unit residential buildings — For the purposes of | 


this Part, when any property of a taxpayer is a property of Class 31 
or 32 in Schedule II and the capital cost of that property to the tax- 
payer was not less than $50,000, a separate class is hereby pre- 
scribed for each such property of the taxpayer that would otherwise 
be included in the same class. 

Interpretation Bulletins: IT-274R: Rental properties — Capital cost of $50,000 or 
more; IT-367R3: Capital cost allowance —multiple-unit residential _ buildings 
(archived). 


Forms: TX87: Application for a copy of a MURB certificate. 


(5c) Leasing properties — For the purposes of this Part, except 
in the case of a corporation or partnership described in subsection 
1100(16), where more than one property of a taxpayer is described 
in the same class in Schedule II and where 


(a) one of the properties is a leasing property, and 
(b) one of the properties is a property other than a leasing 
property, 
a separate class is hereby prescribed for properties that 
(c) are described in paragraph (a); and 
(d) would otherwise be included in the class. 
Related Provisions: Reg. 1100(17), (18) — Meaning of “leasing property”. 
Interpretation Bulletins: IT-443: Leasing property — CCA restrictions. 


($d) Railway cars — Where more than one property of a taxpayer 
is a railway car included in Class 35 in Schedule II that was rented, 
leased or used by the taxpayer in Canada in the taxation year, other 
than a railway car owned by a corporation, or a partnership any 
member of which is a corporation, that 


(a) was at any time in that taxation year a common carrier that 
owned or operated a railway, or 


(b) rented or leased the railway cars at any time in that taxation 
year, by one or more transactions between persons not dealing at 
arm’s length, to an associated corporation that was, at that time, 
a common carrier that owned or operated a railway, 


a separate class is prescribed 


(c) for all such properties acquired by the taxpayer before Febru- 
ary 3, 1990 (other than such properties acquired for rent or lease 
to another person), 


Gazette, Part Il, February 9, 1994, applicable to property acquired after December 6, 
19971: 


| (5d.2) [Railway property]—A separate class is hereby pre- 


scribed for all property included in Class 35 in Schedule II acquired 
at a time after February 27, 2000 by a taxpayer that was at that time 
a common carrier that owned and operated a railway. 


Related Provisions: Reg. 1100(1)(z.1c) — Additional 6% CCA for property in this 


| class; Reg. 1103(2i) — Election to include Class 7(h) property in Class 35. 


History: Subsec. 1101(5d.2) added by P.C. 2005-2186, subsec. 2(2), November 22, 
2005, Canada Gazette, Part II, December 14, 2005, applicable to property acquired 
after February 27, 2000. 


(Se) Railway track and related property — A separate class is 
hereby prescribed for all property included in Class 1 in Schedule II 
acquired by a taxpayer after March 31, 1977 and before 1988 that is 


(a) railway track and grading, including components such as 
rails, ballast, ties and other track material; 


(b) railway traffic control or signalling equipment, including 
switching, block signalling, interlocking, crossing protection, 
detection, speed control or retarding equipment, but not includ- 
ing property that is principally electronic equipment or systems 
software therefor; or 


(c) a bridge, culvert, subway or tunnel that is ancillary to railway 
track and grading. 


Related Provisions: Reg. 1100(1)(za), (za.1) — Additional allowance. 


(5e.1) [Railway property] — A separate class is hereby pre- 
scribed for all property included in Class 1 in Schedule I acquired 
at a time after December 6, 1991 by a taxpayer that was at that time 
a common carrier that owned and operated a railway, where the 
property is 
(a) railway track and grading, including components such as 
rails, ballast, ties and other track material: 


(b) railway traffic control or signalling equipment, including 
switching, block signalling, interlocking, crossing protection, 
detection, speed control or retarding equipment, but not includ- 
ing property that is principally electronic equipment or systems 
software therefor; or 


(c) a bridge, culvert, subway or tunnel that is ancillary to railway 
track and grading. 


Related Provisions: Reg. 1100(1)(za.1) — Additional allowance. 
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History: Subsec. 1101(5e.1) added by P.C. 1994-139, subsec. 3(5), January 27, 1994, 
Canada Gazette, Part II, February 9, 1994, applicable to property acquired after De- 
cember 6, 1991. 


(5e.2) [Trestles] — A separate class is hereby prescribed for all 
trestles included in Class 3 in Schedule II acquired at a time after 
December 6, 1991 by a taxpayer that was at that time a common 
carrier that owned and operated a railway, where the trestles are 
ancillary to railway track and grading. 

Related Provisions: Reg. 1100(1)(za.2) — Additional allowance. 


History: Subsec. 1101(Se.2) added by P.C. 1994-139, subsec. 3(5), January 27; 1994, 
Canada Gazette, Part Il, February 9, 1994, applicable to property acquired after De- 
cember 6, 1991. 


(5f) [Trestles] — A separate class is hereby prescribed for all tres- 
tles included in Class 3 in Schedule II acquired by a taxpayer after 
March 31, 1977 and before 1988 that are ancillary to railway track 
and grading. 

Related Provisions: Reg. 1100(1)(zb). 

History: All that portion of subsec. 1101(Se) preceding para. (a) and subsec. 1101(5f) 


substituted by P.C. 1984-2044, subsecs. 2(1), (2), June 14, 1984, Canada Gazette, Part 
II, June 27, 1984. 


All that portion of subsec. 1101(5e) preceding para. (a) and subsec. (Sf) substituted by 
P.C. 1981-733, s. 1, March 19, 1981, Canada Gazette, Part Il, April 8, 1981, effective 
April 1, 1980. 


Subsecs. 1101(5e), (Sf) added by P.C. 1978-344, s. 2, February 9, 1978, Canada Ga- 
zette, Part Il, February 22, 1978, effective after March 31, 1977. 


(5g) Deemed depreciable property —A separate class is 
hereby prescribed for each property of a taxpayer described in Class 
36 in Schedule IL. 


(5h) Leasehold interest in real properties — For the purposes 
of this Part, where more than one property of a taxpayer is de- 
scribed in the same class in Schedule Il and where 


(a) one of the properties is a leasehold interest in real property 
described in subsection 1100(13), and 


(b) one of the properties is a property other than a leasehold in- 
terest in real property described in subsection 1100(13), 


a separate class is hereby prescribed for properties that 
(c) are described in paragraph (a); and 
(d) would otherwise be included in the class: 


History: Subsecs. 1101(5g), (Sh) added by P.C. 1982-599, subsec. 2(2), February 25, 
1982. Canada Gazette. Part Il, March 10, 1982, subsec. 1101(5g) applicable in respect 
of property acquired after December 11. 1979. 


(5i) Pipelines — A separate class is hereby prescribed for each 
property of a taxpayer described in Class 2 in Schedule II that is 


(a) a pipeline the construction of which was commenced after 
1984 and completed after September 1, 1985 and the capital cost 
of which to the taxpayer is not less than $10,000,000, 


(b) a pipeline that has been extended or converted where the ex- 
tension or conversion was completed after September 1, 1985 
and the capital cost to the taxpayer of the extension or the cost to 
him of the conversion, as the case may be, is not less than 
$10,000,000, or 


(c) a pipeline that has been extended and converted as part of a 
single program of extension and conversion of the pipeline 
where the program was completed after September 1, 1985 and 
the aggregate of the capital cost to the taxpayer of the extension 
and the cost to him of the conversion is not less than 
$10,000,000, 


and in respect of which the taxpayer has, by letter attached to the 
return of his income filed with the Minister in accordance with sec- 
tion 150 of the Act for the taxation year in which the construction, 
extension, conversion or program, as the case may be, was com- 
pleted, elected that this subsection apply. 


Related Provisions: Reg. 1101(5j) — Effect of election. 


(5j) [Election effective forever] — An election under subsec- 
tion (5i), (51) or (So) shall be effective from the first day of the 


Reg. 
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taxation year in respect of which the election is made and shall con- 
tinue to be effective for all subsequent taxation years. 
History: Subsec. 1101(5j) amended by P.C. 1991-465, subsec. 2(2), March 14, 1991, 


Canada Gazette, Part Il, March 27, 1991, applicable in respect of taxation years ending 
after April 26, 1989. 


Subsec. 1101(5j) substituted by P.C. 1989-2464, subsec. 2(4), December 14, 1989, 
Canada Gazette, Part Il, January 3, 1990, applicable i respect of property acquired 
after 1987. 


Subsecs. 1101(5i), (Sj) added by P.C. 1986-193, January 23, 1986, Canada Gazette, 
Part II, February 5, 1986. 


(5k) Certified productions — A separate class is hereby pre- 
scribed for all property of a taxpayer included in Class 10 in Sched- 
ule II by reason of paragraph (w) thereof. 

Related Provisions: Reg. 1100(1)(1). 


History: Subsec. 1101(5k) added by P.C. 1988-2795, s. 2, December 22, 1988, Can- 
ada Gazette, Part Il, January 18, 1989, applicable in respect of property acquired after 
1987. 


Interpretation Bulletins: IT-283R2: CCA — Videotapes, videotape cassettes, films, 
computer software and master recording media (archived). 


(5k.1) Canadian film or video production — A separate class 
is hereby prescribed for all property of a corporation included in 
Class 10 in Schedule II because of paragraph (x) of that Class that 
is property 
(a) in respect of which the corporation is deemed under subsec- 
tion 125.4(3) of the Act to have paid an amount on account of its 
tax payable under Part I of the Act for a taxation year; or 


(b) acquired by the corporation from another corporation where 


(i) the other corporation is deemed under subsection 125.4(3) 
of the Act to have paid an amount on account of its tax paya- 
ble under Part I of the Act for a taxation year in respect of the 
property, and 


(ii) the corporations were related to each other throughout the 
period that began when the other corporation first incurred a 
qualified labour expenditure (as defined in subsection 
125.4(1) of the Act) in respect of the property and ended 
when the other corporation disposed of the property to the 
corporation. 

Related Provisions: Reg. 1100(1)(m) — Additional allowance. 


History: Subsec. 1101(5k.1) added by P.C. 2005-698, s. 2, May 3, 2005, Canada Ga- 
zette, Part I], May 18, 2005, applicable to 1995 et seq. 


(51) Class 38 property and outdoor advertising signs — A 
separate class is hereby prescribed for each property of a taxpayer 
described in Class 38 in Schedule II or in paragraph (1) of Class 8 in 
Schedule II in respect of which the taxpayer has, by letter attached 
to the return of income of the taxpayer filed with the Minister in 
accordance with section 150 of the Act for the taxation year in 
which the property was acquired, elected that this subsection apply. 
Related Provisions: Reg. 1101(5j) — Effect of election. 


History: Subsec. 1101(51) added by P.C. 1989-2464, subsec. 2(5), December 14, 1989, 
Canada Gazette, Part Il, January 3, 1990, applicable in respect of property acquired 
after 1987, except that any election under the subsec. made before July 3, 1990 shall be 
deemed to be a valid election. 


Interpretation Bulletins: IT-469R: CCA — Earth-moving equipment. 


(5m) Specified energy property — Where, for any taxation 
year, a property of a taxpayer or partnership is a specified energy 
property, a separate class is prescribed in respect of that property 
for that and subsequent taxation years. 

Related Provisions: Reg. |100(25) — Meaning of “specified energy property”. 
History: Subsec. 1101(S5m) added by P.C. 1990-753, April 26, 1990, Canada Gazette, 


Part II, May 9, 1990, applicable in respect of taxation years ending after February 9, 
1988. 


(5n) [Specified leasing property] — Notwithstanding subsec- 
tion (Sc), where at the end of any taxation year a property of a tax- 
payer is specified leasing property, a separate class is prescribed in 
respect of that property (including any additions or alterations to 
that property included in the same class in Schedule II) for that year 
and all subsequent taxation years. 
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Related Provisions: Reg. 1100(1.1), (1.11) — Specified leasing property. 


(50) [Exempt leasing properties] — A separate class is pre- 
scribed for one or more properties of a class in Schedule II that are 
exempt properties, as defined in paragraph 1100(1.13)(a), of a tax- 
payer referred to in subsection 1100(16) in respect of which the tax- 
payer has, by letter attached to the return of income of the taxpayer 
filed with the Minister in accordance with section 150 of the Act for 
the taxation year in which the property or properties were acquired, 
elected that this subsection apply. 


Related Provisions: Reg. 1101(5j) — Effect of election. 


History: Subsecs. 1101(5n), (So) added by P.C. 1991-465, subsec. 2(3), (Sn) applica- 
ble in respect of taxation years ending after April 26, 1989; and (50) in respect of 
property acquired after that date, and any election made under that subsec. before Sep- 
tember 24, 1991 shall be deemed to be a valid election. 


(Sp) Rapidly depreciating electronic equipment [op- 
tional] — Subject to subsection (5q), a separate class is prescribed 
for one or more properties of a taxpayer acquired in a taxation year 
and included in the year in Class 8 in Schedule II, where each of the 
properties has a capital cost to the taxpayer of at least $1,000 and is 


(a) computer software; 
(b) a photocopier; or 


(c) office equipment that is electronic communications equip- 
ment, such as a facsimile transmission device or telephone 
equipment. 


Related Provisions: Reg. 1101(5q) — Election required for Reg. 1101(5p) to apply: 
Reg. 1103(2g) — Property transferred back to pool if still owned after 5 years. 


History: Subsec. 1101(5p) amended by P.C. 2005-2286, s. 2, December 6, 2005, Can- 
ada Gazette, Part Il, December 28, 2005, applicable to property acquired after 2004. 


Subsec. 1101(Sp) added by P.C. 1994-231, s. 2, February 10, 1994, Canada Gazette, 
Part II, February 23, 1994, applicable to property acquired after April 26, 1993. 


(5q) [Election required] — Each of subsections (5p) and (5s) ap- 
ply to a property or properties of a taxpayer only if the taxpayer has 
(by letter attached to the taxpayer’s return of income filed with the 
Minister in accordance with section 150 of the Act for the taxation 
year in which the property or properties were acquired) elected that 
the subsection apply to the property or properties, as the case may 
be. 


Related Provisions: Reg. 1101(5t) — Similar election permitted for combustion 
turbines. 


History: Subsec. 1101(5q) amended by by P.C. 2005-2186, subsec. 2(3), November 
22, 2005, Canada Gazette, Part Il, December 14, 2005, applicable to property acquired 
after February 27, 2000. 


Subsec. 1101(Sq) added by P.C. 1994-231, s. 2, February 10, 1994, Canada Gazette. 
Part Il, February 23, 1994, applicable to property acquired after April 26, 1993; an 
election referred to in subsec. 1101(5q) shall be deemed to have been made in accor- 
dance with if it is made by notifying the Minister of National Revenue in writing before 
the end of August 1994. 


(Sr) Computer software tax shelter property — For the pur- 
pose of this Part, where 


(a) more than one property of a taxpayer is described in the same 
class in Schedule II, 


(b) one of the properties is computer software tax shelter pro- 
perty, and 


(c) one of the properties is a property other than computer 
software tax shelter property, 


for properties that are described in paragraph (b) and that would 
otherwise be included in the class, a separate class is prescribed. 


Related Provisions: Reg. 1100(20.1) — Limitation on CCA claim for computer 
software tax shelter property; Reg. 1100(20.2) — Definition of “computer software tax 
shelter property”. 


History: Subsec. 1101(Sr) added by P.C. 2000-1000, s. 3, June 21, 2000, Canada Ga- 
cette, Part II, July 5, 2000, applicable generally to fiscal periods and taxation years of a 
taxpayer or partnership that end after August 5, 1997, but see the full application repro- 
duced in the History to new subsecs. 1100(20.1) and (20.2). 
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(5s) Manufacturing or processing property [optional] — 
Subject to subsection (5q), a separate class is prescribed for one or 
more properties of a taxpayer 


(a) that were acquired in a taxation year and included in the year 
in Class 43 in Schedule II because of paragraph (a) of that Class; 
and 


(b) that had a capital cost to the taxpayer of at least $1,000. 


Related Provisions: Reg. 1101(5q) — Election required for Reg. 1101(5s) to apply; 
Reg. 1103(2g) — Property transferred back to pool if still owned after 5 years. 


History: Subsec. 1101(5s) added by P.C. 2005-2186, subsec. 2(4), November 22, 
2005, Canada Gazette, Part Il, December 14, 2005, applicable to property acquired 
after February 27, 2000, except that it [also] applies in respect of property 


(a) acquired by a taxpayer after February 27, 2000 and in a taxation year ending on 
or before December 14, 2005; and 


(b) in respect of which the taxpayer has elected, in a letter filed with the Minister 
of National Revenue, before the end of June 2006. 


(5t) [Repealed] 


History: Subsec. 1101(5t) repealed by P.C. 2006-439, subsec. 2(1), June 1, 2006, Can- 
ada Gazette, Part II, June 14, 2006, applicable to property acquired after 2005. 


Subsec. 1101(5t) added by P.C. 2005-2186, subsec. 2(4), November 22, 2005, Canada 
Gazette, Part Il, December 14, 2005, applicable to property acquired after February 27, 
2000, except that it [also] applies in respect of property 


(a) acquired by a taxpayer after February 27, 2000 and in a taxation year ending on 
or before December 14, 2005; and 


(b) in respect of which the taxpayer has elected, in a letter filed with the Minister 
of National Revenue, before the end of June 2006. 


(Su) Equipment related to transmission pipelines — A sep- 
arate class is prescribed for one or more properties of a taxpayer 
that is property included in Class 7 in Schedule II because of para- 
graph (j) of that Class if the taxpayer has (by letter attached to the 
taxpayer’s return of income filed with the Minister in accordance 
with section 150 of the Act for the taxation year in which the pro- 
perty or properties were acquired) elected that this subsection apply 
to the property or properties. 


History: Subsec. 1101(Su) added by P.C. 2006-439, subsec. 2(2), June 1, 2006, Can- 
ada Gazette, Part II, June 14, 2006, deemed in force on February 23, 2005. 


(Sv) Transmission pipelines — A separate class is prescribed 
for one or more properties of a taxpayer that is property included in 
Class 49 in Schedule II if the taxpayer has (by letter attached to the 
taxpayer's return of income filed with the Minister in accordance 
with section 150 of the Act for the taxation year in which the pro- 
petty or properties were acquired) elected that this subsection apply 
to the property or properties. 


History: Subsec. 1101(5v) added by P.C. 2006-439, subsec. 2(2), June 1, 2006, Can- 
ada Gazette, Part I, June 14, 2006, deemed in force on February 23, 2005. 


(6) Reference — A reference in this Part to a class in Schedule II 
includes a reference to the corresponding separate classes pre- 
scribed by this section. 


Interpretation Bulletins; IT-474R: Amalgamations of Canadian corporations. 


Definitions [Reg. 1101]: “amount” — ITA 248(1); “arm’s length” — ITA 251(1), 
Reg. 1102(20); “business” — Reg. 1101(1a); “Canada” — ITA 255, Interpretation Act 
85(1); “class”? = Reg. 1101(6), 1102(1)—(3), (14), (14.1): “computer software” — Reg. 
1104(2),; “computer software tax shelter property” —Reg. 1100(20.2); “corpora- 
tion” — ITA 248(1), Interpretation Act 35(1): “depreciable property” — ITA 13(21), 
248(1); “disposed” — ITA 248(1)"disposition”; “dividend” — ITA 248(1); “general- 
purpose electronic data processing equipment” — Reg. 1104(2); “income from a 
mine” — Reg. 1104(5), (6.1)(a); “industrial mineral mine” — Reg. 1104(3); “leasing 
property” — Reg. 1100(17-20); “life insurance business” —ITA 248(1); “mine” — 
Reg. 1104(7); “mineral”? — Reg. 1104(3); “mineral resource’, “Minister”, “office”. — 
ITA 248(1); “person” — ITA 248(1); “pipeline” — Reg. 1104(2); “prescribed”, “pro- 
perty”—ITA 248(1); “related”? —ITA 251(2)-(6); “rental property” — Reg. 
1100(14): “specified energy property” — Reg. 1100(25), (27)-(29); “specified leasing 
property” — Reg. 1100(1.11); “systems software” — Reg. 1104(2); “taxation year’? — 
ITA 249, Reg. 1104(1); “taxpayer” — ITA 248(1); “timber resource property” — ITA 
13(21), 248(1); “writing” — Interpretation Act 35(1). 
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DIVISION Ill — PROPERTY RULES 


1102. (1) Property not included — The classes of property de- 
scribed in this Part and in Schedule II shall be deemed not to in- 
clude property 


(a) [otherwise deductible] — the cost of which would be de- 

ductible in computing the taxpayer’s income if the Act were 

read without reference to sections 66 to 66.4 of the Act; 
History: Para. 1102(1)(a) amended by P.C. 1999-629, subsec. 2(1), April 15, 1999, 


Canada Gazette, Part Il, April 28, 1999, applicable to taxation years that end after 
December 5, 1996. 


(a.1) [CRCE] — the cost of which is included in the taxpayer’s 
Canadian renewable and conservation expense (within the 
meaning assigned by section 1219); 

History: Para. 1102(1)(a.1) added by P.C. 2000-1331, subsec. 1(1), August 23, 2000, 


Canada Gazette, Part Il, September 13, 2000, applicable to expenses incurred. after 
December 5, 1996. 


(b) [inventory] — that is described in the taxpayer’s inventory; 


(c) [no income purpose] — that was not acquired by the tax- 
payer for the purpose of gaining or producing income; 
Selected Cases: Hickman Motors Ltd. y. Canada, [1995] 2 C.T.C. 320 (FCA) 


(Depreciable property in subsidiary not necessarily depreciable in hands of parent upon 
winding-up). 


1.T. Technical News: 3 (loss utilization within a corporate group; use of a partner’s 
assets by a partnership. 


(d) [R&D expense] — that was acquired by an expenditure in 
respect of which the taxpayer is allowed a deduction in comput- 
ing income under section 37 of the Act; 
Related Provisions: Reg. 5202‘‘cost of capital”(a), 5204*‘cost of capital’’(a) — Man- 
ufacturing and processing credit. 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. See also list at end of Reg. 1102(1). 


(e) [non-Canadian art] — that was acquired by the taxpayer 
after November 12, 1981, other than property acquired from a 
person with whom the taxpayer was not dealing at arm’s length 
(otherwise than by virtue of a right referred to in paragraph 
251(5)(b) of the Act) at the time the property was acquired if the 
property was acquired in the circumstances where subsection 
(14) applies, and is 


(i) a print, etching, drawing, painting, sculpture, or other sim- 
ilar work of art, the cost of which to the taxpayer was not less 
than $200, 


(ii) a hand-woven tapestry or carpet or a handmade appliqué, 
the cost of which to the taxpayer was not less than $215 per 
square metre, 


(iii) an engraving, etching, lithograph, woodcut, map or 
chart, made before 1900, or 


(iv) antique furniture, or any other antique object, produced 
more than 100 years before the date it was acquired, the cost 
of which to the taxpayer was not less than $1,000, 


other than any property described in subparagraph (i) or (ii) 
where the individual who created the property was a Canadian 
(within the meaning assigned by paragraph 1104(10)(a)) at the 
time the property was created; 
History: Para. 1102(1)(e) added by P.C. 1983-1083, s. 2, April 14, 1983, Canada Ga- 
zette, Part II, April 27, 1983, applicable in respect of property (other than property 
described in Class 31 of Schedule II or paragraph (n) of Class 12 of that schedule) 
acquired or disposed of after November 12, 1981, property described in the said Class 
31 acquired or disposed of after 1981 and property described in paragraph (n) of the 
said Class 12 acquired or disposed of after 1982. 
Para. 1102(1)(e) revoked by P.C. 1978-1315, s. 8, April 20, 1978, Canada Gazette, 
Part II, May 10, 1978. 


(f) that is property referred to in paragraph 18(1)(1) of the Act 
acquired after December 31, 1974, an outlay or expense for the 
use or maintenance of which is not deductible by virtue of that 


paragraph; 


Reg. 
S. 1102(5)(a)(ii) 


Related Provisions: Reg. 1102(17) — Grandfathering to November 13, 1974. 


(g) [pre-1972 farming/fishing property] — in respect of 
which an allowance is claimed and permitted under Part XVI; 
Related Provisions: Reg. 5202‘cost of capital’’(a), 5204*cost of capital”(a) — Man- 
ufacturing and processing credit. 
(h) [pre-1966 automobile] — that is a passenger automobile 
acquired after June 13, 1963 and before January 1, 1966, the 
cost to the taxpayer of which, minus the initial transportation 
charges and retail sales tax in respect thereof, exceeded $5,000, 
unless the automobile was acquired by a person before June 14, 
1963 and has by one or more transactions between persons not 
dealing at arm’s length become vested in the taxpayer; 


Related Provisions: Reg. 1102(11)—(13) — Interpretation. 


(i) [pre-1963 property] — that was deemed by section 18 of 
the Income Tax Act, as enacted by the Statutes of Canada, 1958, 
Chapter 32, subsection 8(1), to have been acquired by the tax- 
payer and that did not vest in the taxpayer before the 1963 taxa- 
tion year; 

(j) [life insurer] — of a life insurer, that is property used by it 
in, or held by it in the course of, carrying on an insurance busi- 
ness outside Canada; or ; 


History: Para. 1102(1)(j) substituted by P.C. 1979-2483, s. 2, September 13, 1979, 
Canada Gazette, Part Il, September 26, 1979, applicable to 1978 ef seq. 


(k) [linefiil] — that is linefill in a pipeline. 


History: Para. 1102(1)(k) added by P.C. 1994-139, subsec. 4(1), January 27, 1994, 
Canada Gazette, Part II, February 9, 1994, applicable to property acquired after De- 
cember 23, 1991, other than property acquired by a taxpayer before 1993 


(a) pursuant to an agreement in writing entered into by the taxpayer before Decem- 
ber 245199 or 


(b) that was under construction by or on behalf of the taxpayer on December 23, 
19913 


Interpretation Bulletins [Reg. 1102(1)(k)]: IT-482R: Pipelines. 


Interpretation Bulletins [Reg. 1102(1)]: IT-128R: CCA — Depreciable property; 
IT-148R3: Recreational properties and club dues; IT-218R: Profit, capital gains and 
losses from the sale of real estate, including farmland and inherited land and conver- 
sion of real estate from capital property to inventory and vice versa; IT-220R2: 
CCA — Proceeds of disposition of depreciable property; IT-350R: Investigation of 
site. 


(1a) Partnership property — Where the taxpayer is a member of 
a partnership, the classes of property described in this Part and in 
Schedule II shall be deemed not to include any property that is an 
interest of the taxpayer in depreciable property that is partnership 
property of the partnership. 


(2) Land — The classes of property described in Schedule II shall 
be deemed not to include the land upon which a property described 
therein was constructed or is situated. 


(3) Non-residents — Where the taxpayer is a non-resident per- 
son, the classes of property described in this Part and in Schedule II 
shall, except for the purpose of determining the foreign accrual pro- 
perty income of the taxpayer for the purposes of subdivision i of 
Division B of Part I of the Act, be deemed not to include property 
that is situated outside Canada. 


(4) Improvements or alterations to leased properties — 
Subject to subsection (5), “capital cost” for the purposes of para- 
graph 1100(1)(b) includes any amount expended by a taxpayer for 
or in respect of an improvement or alteration to a leased property. 
Selected Cases [Reg. 1102(4)]: Hickman Motors Ltd. y. R., [1998] 1 C.T.C. 213 
(SCC) (Property retains depreciable character in hands of transferee on winding-up, if 
not used for other purposes). 


(5) Buildings on leased properties — Where the taxpayer has 
a leasehold interest in a property, a reference in Schedule II to a 
property that is a building or other structure shall include a refer- 
ence to that leasehold interest to the extent that that interest 


(a) was acquired by reason of the fact that the taxpayer 
(i) erected a building or structure on leased land, 
(ii) made an addition to a leased building or structure, or 
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(iii) made alterations to a leased building or structure that 
substantially changed the nature of the property; or 


(b) was acquired after 1975 or, in the case of any property of 
Class 31 or 32, after November 18, 1974, from a former lessee 
who had acquired it by reason of the fact that he or a lessee 
before him 


(1) erected a building or structure on leased land, 
(ii) made an addition to a leased building or structure, or 


(iii) made alterations to a leased building or structure that 
substantially changed the nature of the property. 
Related Provisions: Reg. 1102(4) — Improvements or alterations to leased pro- 
perty; Reg. 1102(5.1) — References to “building”. 
Interpretation Bulletins: IT-79R3: CCA — Buildings or other structures; IT-195R4: 
Rental property — CCA restrictions; IT-324: CCA — Emphyteutic lease (archived); 
IT-367R3: Capital cost allowance — multiple-unit residential buildings (archived); IT- 
464R: Leasehold interests. 


(5.1) [Buildings on leased properties] — Where a taxpayer 
has acquired a property that would, if the property had been ac- 
quired by a person with whom the taxpayer was not dealing at 
arm’s length at the time the property was acquired by the taxpayer, 
be described in paragraph (5)(a) or (b) in respect of that person, a 
reference in Schedule II to a property that is a building or other 
structure shall, in respect of the taxpayer, include a reference to that 
property. 
History: Subsec. 1102(5.1) added by P.C. 1994-139, subsec. 4(2), January 27, 1994, 
Canada Gazette, Part Il, February 9, 1994, applicable to property acquired after De- 
cember 23, 1991, other than property acquired by a taxpayer before 1993 

(a) pursuant to an agreement in writing entered into by the taxpayer before Decem- 

ber 24, 1991, or 


(b) that was under construction by or on behalf of the taxpayer on December 23, 
1991. 


(6) Leasehold interests acquired before 1949 — For the pur- 
poses of paragraphs 2(a) and (b) of Schedule III, where an item of 
capital cost has been incurred before the commencement of the tax- 
payer’s 1949 taxation year, there shall be added to the capital cost 
of each item the amount that has been allowed in respect thereof as 
depreciation under the Income War Tax Act and has been deducted 
from the original cost to arrive at the capital cost of the item. 


(7) River improvements — For the purposes of paragraph 
1100(1)(f), capital cost includes an amount expended’ on river 
improvements by the taxpayer for the purpose of facilitating the re- 
moval of timber from a timber limit. 


(8) Electrical plant used for mining — Where the generating 
or distributing equipment and plant (including structures) of a pro- 
ducer or distributor of electrical energy were acquired for the pur- 
pose of providing power to a consumer for use by the consumer in 
the operation in Canada of a mine, ore mill, smelter, metal refinery 
or any combination thereof and at least 80 per cent of the pro- 
ducer’s or distributor’s output of electrical energy 


(a) for his 1948 and 1949 taxation years, or 
(b) for his first two taxation years in which he sold power, 
whichever period is later, was sold to the consumer for that pur- 
pose, the property shall be included in 
(c) Class 10 in Schedule II if it is property acquired 
(i) before 1988, or 
(ii) before 1990 


(A) pursuant to an obligation in writing entered into by 
the taxpayer before June 18, 1987, 


(B) that was under construction by or on behalf of the tax- 
payer on June 18, 1987, or 


(C) that is machinery or equipment that is a fixed and in- 
tegral part of the building, structure, plant facility or other 
property that was under construction by or on behalf of 
the taxpayer on June 18, 1987, or 


(d) Class 41 in Schedule II in any other case, except where the 
property would otherwise be included in Class 43.1 or Class 


Income Tax Regulations, Part XI 


43.2 in Schedule II and the taxpayer has, by a letter filed with 
the return of income of the taxpayer filed with the Minister in 
accordance with section 150 of the Act for the taxation year in 
which the property was acquired, elected to include the property 
in Class 43.1 or Class 43.2, as the case may be. 
Related Provisions: Reg. 1102(9.1) — Acquisition before November 8, 1969; Reg. 
1102(9.2) — Acquisition not at arm’s length; Reg. 1103(4) — When election under 
para. (d) effective; Reg. 1104(7) — Interpretation. 
History: Para. 1102(8)(d) amended by P.C. 2006-439, subsec. 3(1), June 1, 2006, 
Canada Gazette, Part II, June 14, 2006, deemed in force on February 23, 2005, except 
that if a taxpayer acquires the property after that day and before June 14, 2006, the 
taxpayer may file the election referred to in the para. to have the property included in 
Cl. 43.2 in Schedule II by notifying the Minister of National Revenue in writing as 
required in the para. or before the end of December 2006. 
That portion of subsec. 1102(8) following para. (b) and para. (d) amended by P.C. 
1997-1033, subsecs. 2(1) and (2), July 25, 1997, Canada Gazette, Part II, August 20, 
1997, applicable to property acquired after February 21, 1994 except that, where a tax- 
payer acquires the property after February 21, 1994 and before August 21, 1997, the 
taxpayer may file the election referred to in para. (d) by notifying the Minister of Na- 
tional Revenue in writing as required in those paragraphs or before February 1998. 
That portion of subsec. 1102(8) following para. (b) substituted by P.C. 1989-2464, sub- 
sec. 3(1), December 14, 1989, Canada Gazette, Part 1, January 3, 1990, applicable in 
respect of property acquired after 1987. 


(9) [Generating or distributing equipment] — Where a tax- 
payer has acquired generating or distributing equipment and plant 
(including structures) for the purpose of providing power for his 
own consumption in operating a mine, ore mill, smelter, metal re- 
finery or any combination thereof and at least 80 per cent of the 
output of electrical energy was so used 


(a) in his 1948 and 1949 taxation years, or 


(b) in the first two taxation years in which he so produced 
power, 


whichever period is the later, the property shall be included in 
(c) Class 10 in Schedule II if it is property acquired 
(i) before 1988, or 
(ii) before 1990 


(A) pursuant to an obligation in writing entered into by 
the taxpayer before June 18, 1987, 


(B) that was under construction by or on behalf of the tax- 
payer on June 18, 1987, or 


(C) that is machinery or equipment that is a fixed and in- 
tegral part of a building, structure, plant facility or other 
property that was under construction by or on behalf of 
the taxpayer on June 18, 1987, or 


(d) Class 41 in Schedule II in any other case, except where the 
property would otherwise be included in Class 43.1 or Class 
43.2 in Schedule II and the taxpayer has, by a letter filed with 
the return of income of the taxpayer filed with the Minister in 
accordance with section 150 of the Act for the taxation year in 
which the property was acquired, elected to include the property 
in Class 43.1 or 43.2, as the case may be. 


Related Provisions: Reg. 1102(9.1) — Acquisition before November 8, 1969; Reg. 
1102(9.2) — Acquisition not at arm’s length; Reg. 1103(4) — When election under 
para. (d) effective; Reg. 1104(7) — Interpretation. 


History: Para. 1102(9)(d) amended by P.C. 2006-439, subsec. 3(2), June 1, 2006, 
Canada Gazette, Part II, June 14, 2006, deemed in force on February 23, 2005, except 
that if a taxpayer acquires the property after that day and before June 14, 2006, the 
taxpayer may file the election referred to in the para. to have the property included in 
Gl, 43.2 in Schedule II by notifying the Minister of National Revenue in writing as 
required in the para. or before the end of December 2006. 


Para. 1102(9)(d) amended by P.C. 1997-1033, subsec. 2(3), July 25, 1997, Canada 
Gazette, Part Il, August 20, 1997, applicable to property acquired after February 21, 
1994 except that, where a taxpayer acquires the property after February 21, 1994 and 
betore August 21, 1997, the taxpayer may file the election referred to in para. (d) by 
notifying the Minister of National Revenue in writing as required in those paragraphs 
or before February 1998. 


sa portion of subsec. 1102(9) following para. (b) substituted by P.C. 1989, subsec. 
3(2), December 14, 1989, Canada Gazette, Part I, January 3, 1990, applicable in re- 
spect of property acquired after 1987. 
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(9.1) [pre-1970 acquisition] — In their application to generating 
or distributing equipment and plant (including structures) that were 
acquired by the taxpayer before November 8, 1969, subsections (8) 
and (9) shall be read without reference to a “metal refinery”. 


(9.2) [Property under Reg. 1102(8) or (9)] — Where a tax- 
payer acquires property after November 7, 1969 from a person with 
whom he was not dealing at arm’s length that is property referred to 
in subsection (8) or (9), notwithstanding those subsections, that pro- 
perty shall not be included in Class 10 in Schedule I by the tax- 
payer unless the property had been included in that class by the per- 
son from whom it was acquired, by virtue of subsection (8) or (9) as 
it read in its application before November 8, 1969. 


(10) Railway companies — For the purposes of section 36 of the 
Act, where a taxpayer is deemed to have acquired depreciable pro- 
perty of a prescribed class at the time a repair, replacement, altera- 
tion or renovation expenditure described therein was incurred, 


(a) if the expenditure was incurred by the taxpayer before May 
26, 1976, the class hereby prescribed is Class 4 in Schedule II; 
and 


(b) if the expenditure was incurred by the taxpayer after May 25, 
1976, the class hereby prescribed is the class in Schedule II in 
which the depreciable property that was repaired, replaced, al- 
tered or renovated would be included if such property had been 
acquired at the time the expenditure was incurred. 


(11) Passenger automobiles — In paragraph (1)(h), 


“cost to the taxpayer” of an automobile means, except as provided 
in subsections (12) and (13), 
(a) except in any case coming under paragraph (b) or (c), the 
capital cost to the taxpayer of the automobile, 
(b) except in any case coming under paragraph (c), where the 
automobile was acquired by a person (in this section referred to 
as the “original owner’’) after June 13, 1963, and has, by one or 
more transactions between persons not dealing at arm’s length, 
become vested in the taxpayer, the greater of 
(i) the actual cost to the taxpayer, and 
(ii) the actual cost to the original owner, and 
(c) where the automobile was acquired by the taxpayer outside 
Canada for use in connection with a permanent establishment, as 
defined for the purposes of Part IV or Part XXVI, outside Can- 
ada, the lesser of 


(i) the actual cost to the taxpayer, and 
(ii) the amount that such an automobile would ordinarily cost 


the taxpayer if he purchased it from a dealer in automobiles 
in Canada for use in Canada; 


“initial transportation charges” in respect of an automobile 
means the costs incurred by a dealer in automobiles for transporting 
the automobile (before it had been used for any purpose whatever) 
from, 
(a) in the case of an automobile manufactured in Canada, the 
manufacturer’s plant, and 
(b) in any other case, to the place in Canada, if any, at which the 
automobile was received or stored by a wholesale distributor, 


to the dealer’s place of business; 


“passenger automobile” means a vehicle, other than an ambulance 
or hearse, that was designed to carry not more than nine persons, 
and that is 
(a) an automobile designed primarily for carrying persons on 
highways and streets except an automobile that 
(i) is designed to accommodate and is equipped with auxil- 
iary folding seats installed between the front and the rear 
seats, 
(ii) was acquired by a person carrying on the business of op- 
erating a taxi or automobile rental service, or arranging and 
managing funerals, for use in such business, and 


Reg. 
S. 1102(14.1) 


(iii) is not a vehicle described in paragraph (b), or 
(b) a station wagon or substantially similar vehicle; 


“retail sales tax” in respect of an automobile means the aggregate 
of municipal and provincial retail sales taxes payable in respect of 
the purchase of the automobile by the taxpayer. 


(12) [Pre-1966 automobile] — For the purposes of paragraph 
(1)(h), where an automobile is owned by two or more persons or by 
partners, a reference to “cost to the taxpayer” shall be deemed to be 
a reference to the aggregate of the cost, as defined in subsection 
(11), to each such person or partner. 


(13) [Pre-1966 automobile] — In determining cost to a taxpayer 


for the purposes of paragraph (1)(h), subsection 13(7) of the Act 
shall not apply unless the automobile was acquired by gift. 


(14) Property acquired by transfer, amalgamation or 
winding-up — For the purposes of this Part and Schedule I, 
where a property is acquired by a taxpayer 


(a) in the course of a reorganization in respect of which, if a 
dividend were received by a corporation in the course of the re- 
organization, subsection 55(2) of the Act would not be applica- 
ble to the dividend by reason of the application of paragraph 
55(3)(b) of the Act, or 


(b), (c) [Revoked] 


(d) from a person with whom the taxpayer was not dealing at 
arm’s length (otherwise than by virtue of a right referred to in 
paragraph 251(5)(b) of the Act) at the time the property was ac- 
quired, and 


(e) [Revoked] 


the property, immediately before it was so acquired by the taxpayer, 
was property of a prescribed class or a separate prescribed class of 
the person from whom it was so acquired, the property shall be 
deemed to be property of that same prescribed class or separate pre- 
scribed class, as the case may be, of the taxpayer. 

Related Provisions: Reg. 1100(2.21)(a); Reg. 1102(20)— Non-arm’s length 
exception. 

History: Para. 1102(14)(a) substituted for paras. (a) to (c) by P.C. 1989-2464, subsec. 
3(3), December 14, 1989, Canada Gazette, Part Il, January 3, 1990, applicable in re- 
spect of property acquired by a taxpayer after June 17, 1987 other than property ac- 
quired after that date and before 1990 pursuant to an agreement in writing entered into 
by the taxpayer before June 18, 1987. 

Para. 1102(14)(d) substituted by subsec. 3(4) of the said P.C. 1989-2464, applicable in 
respect of property acquired by a taxpayer after December 15, 1987 other than property 
acquired after that date and before 1990 pursuant to an obligation in writing entered 
into by the taxpayer before December 16, 1987. 

Para. 1102(14)(e) revoked by subsec. 3(5) of the said P.C. 1989-2464, applicable in 
respect of property acquired by a taxpayer after August 31, 1987 other than property 
acquired after that date and before 1990 pursuant to an obligation in writing entered 
into by the taxpayer before September 1, 1987. 


Para. 1102(14)(a) substituted by P.C. 1988-1473, s. 3, July 21, 1988, Canada Gazette, 
Part II, August 3, 1988, applicable to taxation years commencing after 1984. 

Para. 1102(14)(a.1) added by P.C. 1984-3789, s. 7, November 29, 1984, Canada Ga- 
zette, Part Il, December 12, 1984, applicable with respect to property acquired after 
November 12, 1981. 

Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of manufactur- 
ing and processing machinery and equipment; IT-267R2: CCA — vessels; IT-481: 
Timber resource property and timber limits; [T-488R2: Winding-up of 90%-owned tax- 
able Canadian corporations (archived). 


(14.1) [Change in class] — For the purposes of this Part and 
Schedule II, where a taxpayer has acquired, after May 25, 1976, 
property of a class in Schedule II (in this subsection referred to as 
the “present class”) that had been previously owned before May 26, 
1976 by the taxpayer or by a person with whom the taxpayer was 
not dealing at arm’s length (otherwise than by virtue of a right re- 
ferred to in paragraph 251(5)(b) of the Act) at the time the property 
was acquired, and at the time the property was previously so owned 
it was a property of a different class in Schedule II (in this subsec- 
tion referred to as the “former class”), the property shall be deemed 
to be property of the former class and not property of the present 
class. 
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Related Provisions: Reg. 1100(2.21)(a). 


History: Subsec. 1102(14.1) substituted by P.C. 1989-2464, subsec. 3(6), December 
14, 1989, Canada Gazette, Part II, January 3, 1990, applicable in respect of property 
acquired by a taxpayer after December 15, 1987 other than property acquired after that 
date and before 1990 pursuant to an obligation in writing entered into by the taxpayer 
before December 16, 1987. 


Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of manufactur- 
ing and processing machinery and equipment; IT-267R2: CCA — vessels. 


(14.2) Townsite costs — For the purpose of paragraph 13(7.5)(a) 
of the Act, a property is prescribed in respect of a taxpayer where 
the property would, if it had been acquired by the taxpayer, be pro- 
perty included in Class 10 in Schedule II because of paragraph (1) of 
that Class. 

History: Subsec. 1102(14.2) added by P.C. 1999-629, subsec. 2(2), April 15, 1999, 
Canada Gazette, Part II, April 28, 1999, applicable after March 6, 1996. 


(14.3) Surface construction and bridges — For the purpose 
of paragraph 13(7.5)(b) of the Act, prescribed property is any of 


(a) a road (other than a specified temporary access road), side- 
walk, airplane runway, parking area, storage area or similar sur- 
face construction; 

(b) a bridge; and 

(c) a property that is ancillary to any property described in para- 
graph (a) or (b). 


Related Provisions: Reg. 1104(2) — Definition of “specified temporary access 
road”. 

History: Subsec. 1102(14.3) added by P.C. 1999-629, subsec. 2(2), April 15, 1999, 
Canada Gazette, Part II, April 28, 1999, applicable after March 6, 1996. 


(15) Manufacturing and processing enterprises — For the 
purposes of subsection 13(10) of the Act, 
(a) property is hereby prescribed that is 
(i) a building included in Class 3 or 6 in Schedule II, or 


(ii) machinery or equipment included in Class 8 in Schedule 
U, 

except 
(ii) property that may reasonably be regarded as having been 
acquired for the purpose of producing coal from a coal mine 
or oil, gas, metals or industrial minerals from a resource re- 
ferred to in section 1201 as it read immediately before it was 
repealed by section 2 of Order in Council P.C. 1975-1323 of 
June 12, 1975, or 
(iv) property acquired for use outside Canada; and 

(b) a business carried on by the taxpayer is hereby prescribed as 

a manufacturing or processing business if, 


(1) for the fiscal period in which the property was acquired, 
or 


(ii) for the fiscal period in which a reasonable volume of bus- 
iness was first carried on, 


whichever was later, the revenue received by the taxpayer, in the 
course of carrying on the business from 


(iii) the sale of goods processed or manufactured by the tax- 
payer in Canada, 


(iv) the leasing or renting of goods that were processed or 
manufactured by the taxpayer in Canada, 


(v) advertisements in a newspaper or magazine that was pro- 
duced by the taxpayer in Canada, and 


(v1) construction carried on by the taxpayer in Canada, 


was not less than */; of the revenue of the business for the period. 
Related Provisions: Reg. 1102(16) — Meaning of “revenue”. 


(16) For the purposes of paragraph (15)(b), “revenue” means gross 
revenue minus the aggregate of 


(a) amounts that were paid or credited in the period, to custom- 
ers of the business, in relation to such revenue as a bonus, rebate 
or discount or for returned or damaged goods; and 
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(b) amounts included therein by virtue of section 13 or subsec- 
tion 23(1) of the Act. 


(17) Recreational property — Property referred to in paragraph 
(1)(f) does not include 


(a) any property that the taxpayer was obligated to acquire under 
the terms of an agreement in writing entered into before Novem- 
ber 13, 1974; or 


(b) any property the construction of which was 


(i) commenced by the taxpayer before November 13, 1974 or 
commenced under an agreement in writing entered into by 
the taxpayer before November 13, 1974, and 


(ii) completed substantially according to plans and specifica- 
tions agreed to by the taxpayer before November 13, 1974. 


Interpretation Bulletins: IT-148R3: Recreational properties and club dues. 


(18) [Repealed] 


History: Subsec. 1102(18) repealed by P.C. 1999-629, subsec. 2(3), April 15, 1999, 
Canada Gazette, Part Il, April 28, 1999, applicable to payments required to be made 
under the terms of contracts made after March 6, 1996. 


Subsec. 1102(18) added by P.C. 1978-1849, s. 1, June 8, 1978, Canada Gazette, Part 
Il, June 28, 1978, applicable in respect of amounts paid after 1976 to Her Majesty in 
right of Canada, to a province or to a Canadian municipality. 


(19) Additions and alterations — For the purposes of this Part 
and Schedule II, where 


(a) a taxpayer acquired a property that is included in a class in 
Schedule II (in this subsection referred to as the “actual class”), 


(b) the taxpayer acquires property that is an addition or altera- 
tion to the property referred to in paragraph (a), 


(c) the property that is the addition or alteration referred to in 
paragraph (b) would have been property of the actual class if it 
had been acquired by the taxpayer at the time he acquired the 
property referred to in paragraph (a), and 


(d) the property referred to in paragraph (a) would have been 
property of a class in Schedule II (in this subsection referred to 
as the “present class”) that is different from the actual class if it 
had been acquired by the taxpayer at the time he acquired the 
addition or alteration referred to in paragraph (b), 


the addition or alteration referred to in paragraph (b) shall, except as 
otherwise provided in this Part or in Schedule II, be deemed to be 
an acquisition by the taxpayer of property of the present class. 


History: Subsec. 1102(19) added by P.C. 1978-3768, s. 1, December 14, 1978, Can- 
ada Gazette, Part Il, December 27, 1978. 


Interpretation Bulletins: IT-79R3: CCA — Buildings or other structures. 


(20) Non-arm’s length exception — For the purposes of sub- 
sections 1100(2.2) and (19), 1101(1ad) and 1102(14) (in this sub- 
section referred to as the “relevant subsections”), where, but for this 
subsection, a taxpayer would be considered to be dealing not at 
arm’s length with another person as a result of a transaction or se- 
ries of transactions the principal purpose of which may reasonably 
be considered to have been to cause one or more of the relevant 
subsections to apply in respect of the acquisition of a property, the 
taxpayer shall be considered to be dealing at arm’s length with the 
other person in respect of the acquisition of that property. 


Related Provisions: ITA 248(10) — Series of transactions. 


History: Subsec. 1102(20) added by P.C. 1989-2464, subsec. 3(7), December 14, 
1989, Canada Gazette, Part I, January 3, 1990, applicable in respect of property ac- 
quired by a taxpayer after December 15, 1987 other than property acquired after that 
date and before 1990 pursuant to an obligation in writing entered into by the taxpayer 
before December 16, 1987, 


Interpretation Builetins: IT-267R2: CCA — vessels: IT-474R: Amalgamations of 
Canadian corporations; IT-488R2: Winding-up of 90%-owned taxable Canadian corpo- 
rations (archived). 


(21) [Class 43.1 property] — Where a taxpayer has acquired a 
property described in Class 43.1 of Schedule IT in circumstances in 
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which clauses (b)(iii)(A) and (B) or (e)(iii)(A) and (B) of that class 
apply, 
(a) the portion of the property, determined by reference to capi- 
tal cost, that is equal to or less than the capital cost of the pro- 
perty to the person from whom the property was acquired, is in- 
cluded in that class; and 


(b) the portion of the property, if any, determined by reference 
to capital cost, that is in excess of the capital cost of the property 
to the person from whom it was acquired, shall not be included 
in that class. 

History: Subsec. 1102(21) added by P.C. 2000-1331, subsec. 1(2), August 23, 2000, 


Canada Gazette, Part Il, September 13, 2000, applicable to property acquired after 
June 26, 1996. 


(22) [Class 43.2 property] — Where a taxpayer has acquired a 
property that is described in Class 43.2 in Schedule II in circum- 
stances in which clauses (b)(iii)(A) and (B) or (e)(iii)(A) and (B) of 
Class 43.1 in Schedule II apply and the property was included in 
Class 43.2 in Schedule II of the person from whom the taxpayer 
acquired the property, 


(a) the portion of the property, determined by reference to capi- 
tal cost, that is equal to or less than the capital cost of the pro- 
perty to the person from whom the property was acquired is in- 
cluded in Class 43.2 in Schedule IH; and 


(b) the portion of the property, if any, determined by reference 
to capital cost, that is in excess of the capital cost of the property 
to the person from whom it was acquired shall not be included in 
Class 43.1 or 43.2 in Schedule II. 
History: Subsec. 1102(22) added by P.C. 2006-439, subsec. 3(3), June 1, 2006, Can- 
ada Gazette, Part II, June 14, 2006, effective June 14, 2006. 
Definitions [Reg. 1102]: “actual class’ —Reg. 1102(19)(a); “amount” — ITA 
248(1); “arm’s length” —ITA 251(1), Reg. 1102(20); “automobile”, “business” — 
ITA 248(1); “Canada” —ITA 255, Interpretation Act 35(1); “class” — Reg. 1101(6), 
1102(1)-(3), (14), (14.1); “commencement” — Interpretation Act 35(1); “corpora- 
tion” — ITA 248(1), Interpretation Act 35(1); “cost to the taxpayer” — Reg. 1102(11), 
(12); “depreciable property” —ITA 13(21), 248(1); “disposed” — ITA 248(1)“dispo- 
sition”; “dividend” — ITA 248(1); “fiscal period” — ITA 249.1; “foreign accrual pro- 
perty income” — ITA 95(1), (2), 248(1); “former class” — Reg. 1102(14.1); “gross 
revenue” — ITA 248(1); “Her Majesty” — Interpretation Act 35(1); “individual” — 
ITA 248(1); “initial transportation charges” — Reg. 1102(11); “inventory” — ITA 
248(1); “mine” — Reg. 1104(7); “mineral” — Reg. 1104(3); “Minister”, “non-resi- 
dent” —ITA 248(1); “ore” —Reg. 1104(2); “original owner” — Reg. 1102(11)(c); 
“passenger automobile” — Reg. 1102(11); “person” — ITA 248(1); “pipeline” — Reg. 
1104(2); “prescribed” —ITA 248(1); “present class” —Reg. 1102(14.1), (19)(d): 
“property” —ITA 248(1); “relevant subsections” — Reg. 1102(20); “retail sales 
tax” — Reg. 1102(11); “revenue” — Reg. 1102(16); “series” — ITA 248(10); “speci- 
fied temporary access road” —Reg. 1104(2); “taxation year” —ITA 249, Reg. 
1104(1); “taxpayer” —ITA 248(1); “writing” — Interpretation Act 35(1). 


DIVISION IV — INCLUSIONS IN AND TRANSFERS 
BETWEEN CLASSES 


1103. (1) Elections to include properties in Class 1 — In re- 
spect of properties otherwise included in any of Classes 2 to LOs1 4 
and 12 in Schedule II, a taxpayer may elect to include in Class 1 in 
Schedule II all such properties acquired for the purpose of gaining 
or producing income from the same business. 

Related Provisions: ITA 220(3.2), Reg. 600(d) — Late filing or revocation of elec- 
tion; Reg. 1103(3)—-(5) — How election made and when effective. 

History: Subsec. 1103(1) amended by P.C. 1991-2272, s. 3, November 21, 1991, Can- 
ada Gazette, Part Il, December 4, 1991, applicable to taxation years and fiscal periods 
commencing after June 17, 1987 that end after 1987. 

Interpretation Bulletins: IT-274R: Rental properties — capital cost of $50,000 or 
more. 

Information Circulars: 92-1; Guidelines for accepting late, amended or revoked 
elections. 


(2) Elections to include properties in Class 2, 4 or 17 — 
Where the chief depreciable properties of a taxpayer are included in 
Class 2, 4 or 17 in Schedule II, the taxpayer may elect to include in 
Class 2, 4 or 17 in Schedule II, as the case may be, a property that 
would otherwise be included in another class in Schedule II and that 
was acquired by him before May 26, 1976 for the purpose of gain- 
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ing or producing income from the same business as that for which 
those properties otherwise included in the said Class 2, 4 or 17 were 
acquired. 

Related Provisions: ITA 220(3.2), Reg. 600(d) — Late filing or revocation of elec- 
tion; Reg. 1103(3)-(5) — How election made and when effective. 


Information Circulars: 92-1: Guidelines for accepting late, amended or revoked 
elections. 


(2a) Elections to include properties in Class 8 — In respect 
of properties otherwise included in Class 19 or 21 in Schedule II, a 
taxpayer may, by letter attached to the return of his income for a 


taxation year filed with the Minister in accordance with section 150. 


of the Act, elect to include in Class 8 in Schedule II all properties of 
the said Class 19 or all properties of the said Class 21, as the case 
may be, owned by him at the commencement of the year. 


Related Provisions: Reg. 1103(3)-(5) — How election made and when effective. 


(2b) Elections to include properties in Class 37 — In respect 
of properties that would have been included in Class 37 in Schedule 
II had they been acquired after the date on which Class 37 became 
effective, a taxpayer may, by letter attached to the return of his in- 
come for a taxation year filed with the Minister in accordance with 
section 150 of the Act, elect to include in Class 37 all such proper- 
ties acquired by the taxpayer before that date. 

Related Provisions: Reg. |103(3)-(5) — How election made and when effective. 


History: Subsec. 1103(2b) added by P.C. 1982-599, s. 3, February 25, 1982, Canada 
Gazette, Part Il, March 10, 1982. 


(2c) Elections to make certain transfers — Where a taxpayer 
has acquired, after May 25, 1976, all or any part of a property of a 
class in Schedule II (in this subsection referred to as the “present 
class”) and the property or part thereof, if it had been acquired 
before May 26, 1976, would have been property of a different class 
in Schedule II (in this subsection referred to as the “former class’’) 
and 


(a) he was obligated to acquire the property under the terms of 
an agreement in writing entered into before May 26, 1976, 


(b) he commenced the construction, manufacture or production 
of the property before May 26, 1976 or the construction, manu- 
facture or production of the property was commenced under an 
agreement in writing entered into by him before May 26, 1976, 
or 


(c) he acquired the property on or before December 31, 1976 or 
he was obligated to acquire the property under the terms of an 
agreement in writing entered into on or before December 31, 
1976, if 
(i) arrangements, evidenced by writing, respecting the acqui- 
sition, construction, manufacture or production of the pro- 
perty had been substantially advanced before May 26, 1976, 
and 
(ii) he had, before May 26, 1976, demonstrated a bona fide 
intention to acquire the property, 
the taxpayer may, by letter attached to the return of his income filed 
with the Minister in accordance with section 150 of the Act, for the 
taxation year in which the property was acquired or for the immedi- 
ately following taxation year, elect to transfer in the year of 
acquisition 
(d) the property or the part thereof, acquired after May 25, 1976, 
from the present class to the former class; or 
(e) the part of the property acquired before May 26, 1976, from 
the former class to the present class. 
Related Provisions: Reg. 1103(3)-(5) — How election made and when effective. 


(2d) Where a taxpayer has 


(a) disposed of a property (in this subsection referred to as the 
“former property”) of a class in Schedule II (in this subsection 
referred to as the ‘former class”), and 


(b) before the end of the taxation year in which the former pro- 
perty was disposed of, acquired property (in this subsection re- 
ferred to as the “new property”) of a class in Schedule II (in this 
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subsection referred to as the “present class”) and the present 
class is neither 


(i) the former class, nor 


(ii) a separate class described in section 1101, other than sub- 
section 1101(5d), 


such that 


(c) if the former property had been acquired at the time that the 
new property was acquired and from the person from whom the 
new property was acquired, the former property would have 
been included in the present class, and 


(d) if the new property had been acquired at the time that the 
former property was acquired and from the person from whom 
the former property was acquired, the new property would have 
been included in the former class, 


the taxpayer may, by letter attached to the return of income of the 
taxpayer filed with the Minister in accordance with section 150 of 
the Act in respect of the taxation year in which the former property 
was disposed of, elect to transfer the former property from the for- 
mer class to the present class in the year of its disposition and, for 
greater certainty, the transfer shall be considered to have been made 
before the disposition of the property. 

Related Provisions: ITA 220(3.2), Reg. 600(d) — Late filing or revocation of elec- 
tion; Reg. 1103(3)-(5) — How election made and when effective. 

Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of manufactur- 
ing and processing machinery and equipment; IT-469R: CCA — Earth-moving 
equipment. 


Information Circulars: 92-1: Guidelines for accepting late, amended or revoked 
elections. 


(2e) Transfers from Class 40 to Class 10 — For the purposes 
of this Part and Schedule II, where property of a taxpayer would 
otherwise be included in Class 40 in Schedule II, all such properties 
owned by the taxpayer shall be transferred from Class 40 to Class 
10 immediately after the commencement of the first taxation year of 
the taxpayer commencing after 1989. 

Related Provisions: Reg. 1103(3)-(5) — How election made and when effective. 
Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of manufactur- 


ing and processing machinery and equipment; IT-283R2: CCA — Videotapes, video- 
tape cassettes, films, computer software and master recording media (archived). 


(2f) Elections to include properties in Class 1, 3 or 6 — In 
respect of properties otherwise included in Class 20 in Schedule II, 
a taxpayer may, by letter attached to the return of income of the 
taxpayer for a taxation year filed with the Minister in accordance 
with section 150 of the Act, elect to include in Class lige S) Cope (6) vial 
Schedule II, as specified in the letter, all properties of Class 20 in 
Schedule IT owned by the taxpayer at the commencement of the 
year. 

Related Provisions: Reg. 1103(3)-(S) — How election made and when effective. 


(2g) Transfers to Class 8, Class 10 or Class 43 — For the 
purposes of this Part and Schedule II, where one or more properties 
of a taxpayer are included in a separate class pursuant to an election 
filed by the taxpayer in accordance with subsection 1101(5q), all 
the properties included in that class immediately after the beginning 
of the taxpayer’s fifth taxation year beginning after the end of the 
first taxation year in which a property of the class became available 
for use by the taxpayer for the purposes of subsection 13(26) of the 
Act shall be transferred immediately after the beginning of that fifth 
taxation year from the separate class to the class in which the pro- 
perty would, but for the election, have been included. 


Related Provisions: Reg. 1103(3)-(5) — How election made and when effective. 


(2h) Elections not to include properties in Class 44_—_ A 
taxpayer may, by letter attached to the taxpayer’s return of income 
filed with the Minister in accordance with section 150 of the Act for 
the taxation year in which a property was acquired, elect not to in- 
clude the property in Class 44 in Schedule II. 


Related Provisions: Reg. 1103(3)-(5) — How election made and when effective. 


Income Tax Regulations, Part XI 


History: A reference to Class 43 was added to the heading before subsec. 1103(2g), by 
P.C. 2005-2186, subsec. 3(1), November 22, 2005, Canada Gazette, Part Il, December 
14, 2005, applicable to property acquired after February 27, 2000. 

S. 14 of the said P.C. 2005-2186 states that for the purpose of subsec. 1103(2g), an 
election that is in respect of property described in subsec. 1101(Ss) and that is made 
under subsec. 13(1) of the said P.C. 2005-2186 is deemed to have been made in accor- 
dance with subsec. 1101(5q). 

Subsecs. 1103(2g), (2h) added by P.C. 1994-231, s. 3, February 10, 1994, Canada Ga- 
zette, Part II, February 23, 1994, applicable to property acquired after April 26, 1993; 
an election referred to in subsec. 1103(2h) is deemed to have been made in accordance 
with the subsec. if it is made by notifying the Minister of National Revenue in writing 
before the end of August 1994, 

Subpara. 1103(2d)(b)(ii) amended by P.C. 1991-465, s. 3, March 14, 1991, Canada 
Gazette, Part Il, March 27, 1991, applicable after April 26, 1989. 

Subsec. 1103(2d) substituted, (2e), (2f) added, by P.C. 1989-2464, s. 4, December 14, 
1989, Canada Gazette, Part If, January 3, 1990, (2d) applicable in respect: of disposi- 
tions of property occurring after 1987, except that any election under the subsec. made 
before July 3, 1990, shall be deemed to be a valid election; (2e) applicable to 1990 et 
seq.; (2f) applicable to 1988 ef seq. 

Paras. 1103(2d)(b), (c) and (d) substituted by P.C. 1983-1083, s. 3, April 14, 1983, 
Canada Gazette, Part Il, April 27, 1983, applicable in respect of property (other than 
property described in Class 31 of Schedule II or paragraph (n) of Class 12 of that 
schedule) acquired or disposed of after November 12, 1981, property described in the 
said Class 31 acquired or disposed of after 1981 and property described in paragraph 
(n) of the said Class 12 acquired or disposed of after 1982. 


(2i) Election to include properties in Class 35 — In respect 
of any property otherwise included in Class 7 in Schedule II be- 
cause of paragraph (h) of that Class and to which paragraph 
1100(1)(z.1la) and subsection 1101(5d), or paragraph 1100(1)(z.1c) 
and subsection 1101(5d.2), would apply if Class 35 of that Schedule 
applied to the property, the taxpayer may (by letter attached to the 
taxpayer's return of income filed with the Minister in accordance 
with section 150 of the Act for the taxation year in which the pro- 
perty was acquired) elect to include the property in Class 35 rather 
than in Class 7. 

History: Subsec. 1103(2i) added by P.C. 2005-2186, subsec. 3(2), November 22, 


2005, Canada Gazette, Part Il, December 14, 2005, applicable to property acquired 
after February 27, 2000. 


(3) Election rules — To be effective in respect of a taxation year, 
an election under this section must be made not later than the last 
day on which the taxpayer may file a return of his income for the 
taxation year in accordance with section 150 of the Act. 


(4) [Timing of election]— An election under paragraph 
1102(8)(d) or (9)(d) or this section shall be effective from the first 
day of the taxation year in respect of which the election is made and 
shall continue to be effective for all subsequent taxation years. 


History: Subsec. 1103(4) amended by P.C. 1997-1033, s. 3, July 25, 1997, Canada 
Gazette, Part I, August 20, 1997, applicable after February 21, 1994. 


(5) [How election made] — An election under subsection (1) or 
(2) shall be made by registered letter addressed to the District Of- 
fice at which the taxpayer customarily files the returns required by 
section 150 of the Act. 


Definitions [Reg. 1103]: “business” —ITA 248(1); “class” — Reg. 1101(6), 
1102(1)—-(3), (14), (14.1); “commencement” — Interpretation Act 35(1); “disposed” — 
ITA 248(1)“disposition”; “disposition” — ITA 248(1); “end of the taxation year” — 
Reg. 1104(1); “former class” — Reg. 1103(2c), (2d)(a); “former property” — Reg. 
1103(2d)(a); “Minister” — ITA. 248(1); “new property” — Reg. 1103(2d)(b); “‘per- 
son” —ITA 248(1); “present class” — Reg. 1103(2c), (2d)(b); “property” — ITA 
248(1); “taxation year” —ITA 249, Reg. 1104(1); “taxpayer” — ITA 248(1); “writ- 
ing” — Interpretation Act 35(1). 


Interpretation Bulletins [Reg. 1103]: IT-190R2: CCA —transferred and misclas- 


sified property; IT-327: Elections under Regulation 1103 (archived); IT-478R2: 
CCA — Recapture and terminal loss. 


DIVISION V — INTERPRETATION 


1104. (1) Definitions — Where the taxpayer is an individual and 
his income for the taxation year includes income from a business 
the fiscal period of which does not coincide with the calendar year, 
in respect of the depreciable properties acquired for the purpose of 


pale or producing income from the business, a reference in this 
art to 
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“end of the taxation year” shall be deemed to be a reference to the 
end of the fiscal period of the business; and 


“taxation year” shall be deemed to be a reference to the fiscal pe- 
riod of the business. 


(2) In this Part and Schedule I, 


“certified feature film’? means a motion picture film certified by 
the Minister of Communications to be a film of not less than 75 
minutes running time in respect of which all photography or art 
work specifically required for the production thereof and all film 
editing therefor were commenced after November 18, 1974, and ei- 
ther the film was completed before May 26, 1976, or the photogra- 
phy or art work was commenced before May 26, 1976, and certified 
by him to be 


(a) a film the production of which is contemplated in a 
coproduction agreement entered into between Canada and an- 
other country, or 


(b) a film in respect of which 


(i) the person who performed the duties of producer was a 
Canadian, 


(ii) no fewer than 7/3 in number of all the persons each of 
whom 


(A) was a person who performed the duties of director, 
screenwriter, music composer, art director, picture editor 
or director of photography, or 


(B) was the individual in respect of whose services as an 
actor or actress in respect of the film the highest remuner- 
ation or the second highest remuneration was paid or 
payable, 


were Canadians, 


(iii) not less than 75 per cent of the aggregate of the remuner- 
ation paid or payable to persons for services provided in re- 
spect of the film (other than remuneration paid or payable to 
or in respect of the persons referred to in subparagraphs (i) 
and (ii) or remuneration paid or payable for processing and 
final preparation of the film) was paid or payable to 
Canadians, 


(iv) not less than 75 per cent of the aggregate of costs in- 
curred for processing and final preparation of the film includ- 
ing laboratory work, sound recording, sound editing and pic- 
ture editing (other than remuneration paid or payable to or in 
respect of persons referred to in subparagraphs (i), (li) and 
(iii)), was incurred in respect of services rendered in Canada, 
and , 


(v) the copyright protecting its use in Canada is beneficially 
owned 
(A) by a person who is either a Canadian or a corporation 
incorporated under the laws of Canada or a province, or 


(B) jointly or otherwise by two or more persons described 
in clause (A), 


other than a film 
(c) acquired after the day that is the earlier of 
(i) the day of its first commercial use, and 
(ii) 12 months after the day the principal photography thereof 
is completed, or 
(d) in respect of which certification under this definition has 
been revoked by the Minister of Communications as provided in 
paragraph (10)(b); 
Related Provisions: ITA 127.52(1)(c) — Add-back of CCA on film properties for 
minimum tax purposes; Reg. 1104(10) — Interpretation. 


History; All that portion of the definition of “certified feature film” in subsec. 1104(2) 
preceding para. (a), and para. (d) substituted by P.C. 1980-3374, s. 2, December 11, 
1980, Canada Gazette, Part 11, December 24, 1980. 


All that portion of the definition of “certified feature film” in subsec. 1104(2) following 
cl, (v)(B) substituted by P.C. 1978-3731, subsec. 2(1), December 14, 1978, Canada 


Reg. 
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Gazette, Part II, December 27, 1978, applicable in respect of property acquired after 
1978. 


Minister of Communications: S. 46 of 1995, c. 11, in force July 12,1996, provides 
as follows: 


46. Other references — Every reference made to the Minister of Communica- 
tions, the Minister of Multiculturalism and Citizenship and the Secretary of State 
of Canada in relation to any matter to which the powers, duties and functions of 
the Minister of Canadian Heritage extend by virtue of this Act, in any other Act 
of Parliament or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as a reference 
to the Minister of Canadian Heritage. 


“certified production”, in respect of a particular taxation year, 
means a motion picture film or video tape certified by the Minister 
of Communications to be a film or tape in respect of which all pho- 
tography, taping or art work required specifically for the production 
thereof and all film or tape editing therefor were commenced after 
May 25, 1976, certified by him to be a film or tape in respect of 
which the principal photography or taping thereof was commenced 
before the end of the particular taxation year or was completed no 
later than 60 days after the end of that year and certified by him to 
be 


(a) a film or tape the production of which is contemplated in a 
coproduction agreement entered into between Canada and an- 
other country, or 


(b) a film or tape in respect of which 


(i) the individual who performed the duties of producer was a 
Canadian, 


(ii) the Minister of Communications has allotted not less than 
an aggregate of six units of production, not less than two of 
which were allotted by virtue of clause (A) or (B) and not 
less than one of which was allotted by virtue of clause (C) or 
(D), for individuals who provided services in respect of the 
film or tape, in the following manner: 


(A) for the director, two units of production, 
(B) for the screenwriter, two units of production, 


(C) for the actor or actress in respect of whose. services 
for the film or tape the highest remuneration was paid or 
payable (unless in the opinion of the Minister of Commu- 
nications the individual did not perform a major role in 
the film or tape), one unit of production, 


(D) for the actor or actress in respect of whose services 
for the film or tape the second highest remuneration was 
paid or payable (unless in the opinion of the Minister of 
Communications the individual did not perform a major 
role in the film or tape), one unit of production, 


(E) for the art director, one unit of production, 


(F) for the director of photography, one unit of 
production, 


(G) for the music composer, one unit of production, and 
(H) for the picture editor, one unit of production, 


shall be allotted, provided the individual in respect of such 
allotment was a Canadian, 


(iii) not less than 75 per cent of the aggregate of all costs 
(other than costs determined by reference to the amount of 
income from the film or tape) paid or payable to persons for 
services provided in respect of producing the film or tape 
(other than remuneration paid or payable to, or in respect of, 
individuals referred to in subparagraph (i) or (ii), costs re- 
ferred to in subparagraph (iv) incurred for processing and fi- 
nal preparation of the film or tape, and amounts paid or paya- 
ble in respect of insurance, financing, brokerage, legal and 
accounting fees and similar amounts) was paid or payable to, 
or in respect of services provided by, Canadians, and 


(iv) not less than 75 per cent of the aggregate of all costs 
(other than costs determined by reference to the amount of 
income from the film or tape) incurred for processing and 
final preparation of the film or tape, including laboratory 
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work, sound re-recording, sound editing and picture editing 
(other than remuneration paid or payable to, or in respect of, 
individuals referred to in subparagraph (i) or (ii)) was in- 
curred in respect of services provided in Canada, 


other than a film or tape 
(c) acquired after the day that is the earlier of 
(1) the day of its first commercial use, and 


(ii) 12 months after the day the principal photography or tap- 
ing thereof is completed, 


(d) acquired by a taxpayer who has not paid in cash, as of the 
end of the particular taxation year, to the person from whom he 
acquired the film or tape, at least 5 per cent of the capital cost to 
the taxpayer of the film or tape as of the end of the year, 


(e) acquired by a taxpayer who has issued in payment or part 
payment thereof, a bond, debenture, bill, note, mortgage or simi- 
lar obligation in respect of which an amount is not due until a 
time that is more than four years after the end of the taxation 
year in which the taxpayer acquired the film or tape, 


(f) acquired from a non-resident, or 


(g) in respect of which certification under this definition has 
been revoked by the Minister of Communications as provided in 
paragraph (10)(b), 


and, for the purposes of the application of this definition, 


(h) in respect of a film or tape acquired in 1987, other than a 
film or tape in respect of which paragraph (i) applies, the refer- 
ence in this definition to “commenced before the end of the par- 
ticular taxation year or was completed no later than 60 days after 
the end of that year” shall be read as a reference to “commenced 
before the end of 1987 or was completed before July, 1988”, and 


(i) in respect of a film or tape acquired in 1987 or 1988 that is 
included in paragraph (n) of Class 12 in Schedule II and that is 
part of a series of films or tapes that includes another property 
included in that paragraph, the reference in this definition to 
“commenced before the end of the particular taxation year or 
was completed no later than 60 days after the end of that year” 
shall be read as a reference to “completed before 1989”; 


Related Provisions: ITA 127.52(1)(c) — Add-back of CCA on film properties for 
minimum tax purposes; Reg. 1104(10) — Interpretation: Reg. 7500 — “prescribed film 
production”. : 


History: Para. (e) of “certified production” in subsec, 1104(2) amended by P.C. 1994- 
1817, para. 62(b), November 1, 1994, Canada Gazette, Part Il, November 30, 1994. 


That portion between paras. (g) and (h), and paras. (h) and (i), of “certified production” 
added by P.C. 1988-2795, s. 3, December 22, 1988, Canada Gazette. Part Il, January 
18, 1989, applicable after 1986. 


Cls. (b)(ii)(C) and (D) of the definition “certified production” and subparas. (b)(iii) and 
(iv) substituted by P.C. 1986-477, subsecs. 2(3), (4), February 27, 1986, Canada Ga- 
zette, Part Il, March 19, 1986, applicable in respect of a motion picture film or video 
tape, the principal photography or taping of which commenced after 1985. 


That portion of the definition “certified feature production” preceding para. (a) substi- 
tuted by P.C. 1986-477, subsec. 2(2), February 27, 1986, Canada Gazette, Part II, 
March 19, 1986, to inter alia’ change the definition from “certified feature production” 
to “certified production”, applicable in respect of a motion picture film or video tape, 
the principal photography of which commenced after 1985. 


Para. (d) of the definition “certified feature production” substituted by P.C. 1984-1062, 
subsec. 1(1), March 29, 1984, Canada Gazette, Part II, April 18, 1984, applicable in 
respect of property acquired after 1982. 


All that portion of subpara. (b)(ii) of the definition “certified feature production” pre- 
ceding cl. (A) substituted by P.C. 1981-3478, December 10, 1981. Canada Gazette, 
Part II, December 23, 1981, applicable in respect of a motion picture film or video tape, 
the principal photography or taping of which commenced after 1981. 


All that portion of the definition “certified feature production” preceding para. (a), sub- 
para. (b)(1i) preceding cl. (A), and para. (g) substituted by P.C. 1980-3374, s. 2. De- 
cember 11, 1980, Canada Gazette, Part Il, December 24, 1980. 


All those portions of the definition “certified feature production” preceding para. (a) 
and following subpara. (b)(iv) substituted by P.C. 1978-3731, subsecs. 2(2), (3), De- 
cember 14, 1978, Canada Gazette, Part Il, December 27. 1978, subsec. 2(2) effective 
in respect of 1978 er seq., subsec. 2(3) applicable in respect of property acquired after 
1978. 


Income Tax Regulations, Part XI 


Minister of Communications: S. 46 of 1995, c. 11, in force July 12, 1996, provides 
as follows: 


46. Other references — Every reference made to the Minister of Communica- 
tions, the Minister of Multiculturalism and Citizenship and the Secretary of State 
of Canada in relation to any matter to which the powers, duties and functions of 
the Minister of Canadian Heritage extend by virtue of this Act, in any other Act 
of Parliament or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as a reference 
to the Minister of Canadian Heritage. 

Interpretation Bulletins: IT-283R2: CCA — Video tapes, videotape cassettes, 

films, computer software and master recording tapes (archived); IT-441: CCA — Certi- 

fied feature productions and certified short productions (archived). 


“certified short production” — [Revoked] 


History: Definition “certified short production” revoked by P.C. 1986-477, subsec. 
2(1), February 27, 1986, Canada Gazette, Part Il, March 19, 1986, applicable in respect 
of a motion picture film or video tape, the principal photography or taping of which 
commenced after 1985. 

Para. (d) of the definition “certified short production” in subsec. 1104(2) substituted by 
P.C. 1984-1062, subsec. 1(2), March 29, 1984, Canada Gazette, Part II, April 18, 1984, 
applicable in respect of property acquired after 1982. 


All that portion of the definition “certified short production” in subsec. 1104(2) preced- 
ing para. (a), and para. (g) substituted by P.C. 1980-3374, s. 2, December 11, 1980, 
Canada Gazette, Part Il, December 24, 1980. 


All those portions of the definition “certified short production” preceding para. (a) and 
following subpara. (b)(ii) substituted by P.C. 1978-3731, subsecs. 2(4), (5), December 
14, 1978, Canada Gazette, Part Il, December 27, 1978, subsec. 2(4) effective in respect 
of 1978 et seq., subsec. 2(5) applicable in respect of property acquired after 1978. 


“computer software” includes systems software and a right or li- 
cence to use computer software; 
Related Provisions: Reg. 1100(20.1), (20.2) — Limitation on CCA claim for com- 


puter software tax shelter property; Reg. Sch. II:Cl. 12(0) — CCA on software (subject 
to first-year rule in Reg. 1100(2)). 


History: “Computer software” added by P.C. 1983-3411, subsec. 1(1), November 3, 
1983, Canada Gazette, Part Il, November 23, 1983, effective May 26, 1976. 


Interpretation Bulletins: IT-283R2: CCA — Videotapes, videotape cassettes, films, 
computer software and master recording media (archived). 


“data network infrastructure equipment” means network infra- 
structure equipment that controls, transfers, modulates or directs 
data, and that operates in support of telecommunications applica- 
tions such as e-mail, instant messaging, audio- and video-over-In- 
ternet Protocol or Web browsing, Web searching and Web hosting, 
including data switches, multiplexers, routers, remote access serv- 
ers, hubs, domain name servers, and modems, but does not include 


(a) network equipment (other than radio network equipment) 
that operates in support of telecommunications applications, if 
the bandwidth made available by that equipment to a single end- 
user of the network is 64 kilobits per second or less in either 
direction, 


(b) radio network equipment that operates in support of wireless 
telecommunications applications unless the equipment supports 
digital transmission on a radio channel, 


(Cc) network equipment that operates in support of broadcast tele- 
communications applications and that is unidirectional, 


(d) network equipment that is end-user equipment, including 
telephone sets, personal digital assistants and facsimile transmis- 
sion devices, 


(e) equipment that is described in paragraph (f.2) or (v) of Class 
10 or in Class 45, 


(f) wires or cables, or similar property, and 
(g) structures; 
Related Provisions: Reg. Sch. Il:Cl. 46 — 30% CCA rate. 


History: “Data network infrastructure equipment” added to subsec. 1104(2) by P.C. 
2005-2286, s. 3, December 6, 2005, Canada Gazette, Part Il, December 28.-2005. 
deemed in force on March 23, 2004. 


“designated overburden removal cost” of a taxpayer means any 
Cost incurred by him in respect of clearing or removing overburden 
from a mine in Canada owned or operated by him where the cost 


(a) was incurred after November 16, 1978 and before 1988, 
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(b) was incurred after the mine came into production in reasona- 
ble commercial quantities, 


(c) as of the end of the taxation year in which the cost was in- 
curred, has not been deducted by the taxpayer in computing his 
income, and 


(d) is not deductible, in whole or in part, by the taxpayer in com- 
puting his income for a taxation year subsequent to the taxation 
year in which the cost was incurred, other than by virtue of para- 
graph 20(1)(a) of the Act; 
History: Para. (a) substituted by P.C. 1990-2780, subsec. 1(1), December 20, 1990, 
Canada Gazette, Part I, January 16, 1991, applicable to 1988 et seq. 


“Designated overburden removal cost” added by P.C. 1979-1487, s. 3, May 17, 1979, 
Canada Gazette, Part Il, June 13, 1979, effective commencing November 17, 1978. 


“designated underground storage cost’ of a taxpayer means any 
cost incurred by him after December 11, 1979 in respect of devel- 
oping a well, mine or other similar underground property for the 
storage in Canada of petroleum, natural gas or other related 
hydrocarbons; 


History: “Designated underground storage cost” added by P.C. 1980-3279, s. 1, De- 
cember 4, 1980, Canada Gazette, Part Il, December 24, 1980. 


“sas or oil well equipment” includes 


(a) equipment, structures and pipelines, other than a well casing, 
acquired to be used in a gas or oil field in the production there- 
from of natural gas or crude oil, and 


(b) a pipeline acquired to be used solely for transmitting gas to a 
natural gas processing plant, 


but does not include 


(c) equipment or structures acquired for the refining of oil or the 
processing of natural gas including the separation therefrom of 
liquid hydrocarbons, sulphur or other joint products or by-prod- 
ucts, or 


(d) a pipeline for removal or for collection for immediate re- 
moval of natural gas or crude oil from a gas or oil field except a 
pipeline referred to in paragraph (b); 
Interpretation Bulletins: IT-476: CCA — Gas and oil exploration and production 
equipment. 


“general-purpose electronic data processing equipment” means 
electronic equipment that, in its operation, requires an internally 
stored computer program that 


(a) is executed by the equipment, 
(b) can be altered by the user of the equipment, 


(c) instructs the equipment to read and select, alter or store data 
from an external medium such as a card, disk or tape, and 


(d) depends upon the characteristics of the data being processed 
to determine the sequence of its execution; 


“ore” includes ore from a mineral resource that has been processed 
to any stage that is prior to the prime metal stage or its equivalent; 


“railway system” includes a railway owned or operated by a com- 
mon carrier, together with all buildings, rolling stock, equipment 
and other properties pertaining thereto, but does not include a 
tramway; 


“specified temporary access road” means 
(a) a temporary access road to an oil or gas well in Canada, and 


(b) a temporary access road the cost of which would, if the defi- 
nition “Canadian exploration expense” in subsection 66.1(6) of 
the Act were read without reference to paragraph (1) of that defi- 
nition, be a Canadian exploration expense because of paragraph 
(f) or (g) of that definition; 
Related Provisions: Reg. 1102(14.3)(a) — Exclusion from prescribed property; 
Reg. Sch. II:Cl. 8(i)(vi), 17(c) — Specified temporary access road excluded from other 
classes. 
History: The definition “specified temporary access road” added to subsec. 1104(2) by 
P.C. 1999-629, subsec. 3(1), April 15, 1999, Canada Gazette, Part Il, April 28, 1999, 
applicable after March 6, 1996. 
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“systems software” means a combination of computer programs 
and associated procedures, related technical documentation and data 
that 


(a) performs compilation, assembly, mapping, management or 
processing of other programs, 


(b) facilitates the functioning of a computer system by other 
programs, 


(c) provides service or utility functions such as media conver- 
sion, sorting, merging, system accounting, performance mea- 
surement, system diagnostics or programming aids, 


(d) provides general support functions such as data management, 


report generation or security control, or 


(e) provides general capability to meet wide-spread categories of 
problem solving or processing requirements where the specific 
attributes of the work to be performed are introduced mainly in 
the form of parameters, constants or descriptors rather than in 
program logic, 


and includes a right or licence to use such a combination of com- 
puter programs and associated procedures, related technical docu- 
mentation and data; 

History: All that portion of the definition “systems software” in subsec. 1104(2) fol- 


lowing para. (d) substituted by P.C. 1983-3411, subsec. 1(2), November 3, 1983, Can- 
ada Gazette, Part Il, November 23, 1983, effective May 26, 1976. 


Interpretation Bulletins: IT-283R2: CCA — Video tapes, videotape cassettes, 
films, computer software and master recording tapes (archived). 


“tar sands ore’’ means ore extracted from a deposit of bituminous 
sands or oil shales; 


History: “Tar sands ore” amended by P.C. 1998-49, subsec. 2(1), January 26, 1998, 
Canada Gazette, Part II, February 4, 1998, applicable after March 6, 1996. 


“Tar sands ore” added by P.C. 1985-465, February 14, 1985, subsec. 2(1), Canada 
Gazette, Part Il, March 6, 1985, applicable to taxation years commencing after Novem- 
ber 12, 1981, except that for the purpose of that part of para. 1100(1)(w) preceding 
subpara. (i) thereof and that part of para. 1100(1)(x) preceding subpara. (i) thereof and 
for the purposes of determining the prescribed class in which depreciable property is to 
be included, the definition is not applicable with respect to depreciable property ac- 
quired in taxation years commencing before November 13, 1981. 


“telegraph system” includes the buildings, structures, general plant 
and communication and other equipment pertaining thereto; 


“telephone system” includes the buildings, structures, general 
plant and communication and other equipment pertaining thereto; 


“television commercial message” means a commercial message as 
defined in the Television Broadcasting Regulations, 1987 made 
under the Broadcasting Act; 

History: The definition “television commercial message” amended by P.C. 1995-775, 
subsec. 2(2), May 16, 1995, Canada Gazette, Part Il, May 31, 1995, applicable after 
January 8, 1987. 


“tramway or trolley bus system” includes the buildings, struc- 
tures, rolling stock, general plant and equipment pertaining thereto 
and where buses other than trolley buses are operated in connection 
therewith includes the properties pertaining to those bus operations. 


(3) Except as otherwise provided in subsection (6), in this Part and 
Schedules II and V, 


“industrial mineral mine” includes a peat bog or deposit of peat 
but does not include a mineral resource; 


‘mineral’ includes peat; 
“mining” includes the harvesting of peat. 


(4) [Revoked] 


History: Subsec. 1104(4) revoked by P.C. 1979-2483, s. 3, September 13, 1979, Can- 
ada Gazette, Part Il, September 26, 1979, applicable to 1978 er seq. 


(5) Mining — For the purposes of paragraphs 1100(1)(w) to (ya), 
subsections 1101(4a) to (4d) and Classes 10, 28 and 41 of Schedule 
Il, a taxpayer’s “income from a mine”, or any expression referring 
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to a taxpayer’s income from a mine, includes income reasonably 
attributable to 


(a) the processing by the taxpayer of 


(i) ore (other than iron ore or tar sands ore) all or substan- 
tially all of which is from a mineral resource owned by the 
taxpayer to any stage that is not beyond the prime metal 
stage or its equivalent, 


(ii) iron ore all or substantially all of which is from a mineral 
resource owned by the taxpayer to any stage that is not be- 
yond the pellet stage or its equivalent, 


(iii) tar sands ore all or substantially all of which is from a 
mineral resource owned by the taxpayer to any stage that is 
not beyond the crude oil stage or its equivalent, or 


(iv) material extracted by a well, all or substantially all of 
which is from a deposit of bituminous sands or oil shales 
owned by the taxpayer, to any stage that is not beyond the 
crude oil stage or its equivalent; 


(b) the production by the taxpayer of material from a deposit of 
bituminous sands or oil shales; and 


(c) the transportation by the taxpayer of 


(i) output, other than iron ore or tar sands ore, from a mineral 
resource owned by the taxpayer that has been processed by 
him to any stage that is not beyond the prime metal stage or 
its equivalent, 


(ii) iron ore from a mineral resource owned by the taxpayer 
that has been processed by him to any stage that is not be- 
yond the pellet stage or its equivalent, or 


(iii) tar sands ore from a mineral resource owned by the tax- 
payer that has been processed by him to any stage that is not 
beyond the crude oil stage or its equivalent, 


to the extent that such transportation is effected through the use 
of property of the taxpayer that is included in Class 10 in Sched- 
ule II because of paragraph (m) thereof or that would be so in- 
cluded if that paragraph were read without reference to subpara- 
graph (v) thereof and if Class 41 in Schedule II were read 
without the reference therein to that paragraph. 


Related Provisions: Reg. 1104(2) — “Ore”; Reg. 1104(3) — “Mineral”, “mining”; 
Reg. 1104(6.1) — Income from a mine excludes income from services. 


History: That portion of subsec. 1104(5) preceding subpara. (c)(i) amended by P.C, 
1998-49, subsec. 2(2), January 26, 1998, Canada Gazette, Part IL. February 4, 1998, 
applicable after March 6, 1996. 


That portion of subsec. 1104(5) preceding para. (a) and that portion of para. 1104(5)(c) 
following subpara. (iii) substituted by P.C. 1994-230, subsecs. 2(1) and (2), February 
10, 1994, Canada Gazette, Part Il, February 23, 1994; that portion preceding para. (a) 
applicable to property acquired after February 25, 1992, and that portion of para. (c) 
following subpara. (iii) applicable to 1988 er Seq. 


That portion of subsec. 1104(5) preceding para. (a) substituted by P.C. 1989-2464, sub- 
sec. 5(1), December 14, 1989, Canada Gazette, Part If, January 3, 1990, applicable to 
1988 et seq. 


Paras. 1104(5)(a) and (c) substituted by P.C. 1985- 465, February 14, 1985, subsecs. 
2(2) and (3), Canada Gazette, Part Il, March 6, 1985. applicable to taxation years com- 
mencing after November 12, 1981, except that for the purpose of that part of para. 
1100(1)(w) preceding subpara. (i) thereof and that part of para. 1100(1)(x) preceding 
subpara. (i) thereof and for the purposes of determining the prescribed class in which 
depreciable property is to be included, paras. 1104(5)(a) and (c) are not applicable with 
respect to depreciable property acquired in taxation years commencing before Novem- 
ben 13; 198 1h 


Para. 1104(5)(b) substituted by P.C. 1980-1483, subsec. I(1), June 5, 1980, Canada 
Gazette, Part II, June 25, 1980, effective April 11, 1978. 


Para. 1104(5)(c) added by P.C. 1978-344, s. 3, February 9, 1978, Canada Gazette, Part 
Il, February 22, 1978, effective after March 31, 1977. 


Interpretation Bulletins: IT-469R: CCA — Earth-moving equipment; IT-492: 
CCA — Industrial mineral mines. 
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(5.1) [“Gross revenue from a mine”]— For the purpose of 
Class 41 of Schedule II, a taxpayer’s “gross revenue from a mine” 
includes 


(a) revenue reasonably attributable to the processing by the tax- 
payer of 


(i) ore (other than iron ore or tar sands ore) from a mineral 
resource owned by the taxpayer to any stage that is not be- 
yond the prime metal stage or its equivalent, 


(ii) iron ore from a mineral resource owned by the taxpayer 
to any stage that is not beyond the pellet stage or its 
equivalent, 


(ili) tar sands ore from a mineral resource owned by the tax- 
payer to any stage that is not beyond the crude oil stage or its 
equivalent, and 


(iv) material extracted by a well from a mineral resource 
owned by the taxpayer that is a deposit of bituminous sands 
or oil shales to any stage that is not beyond the crude oil 
stage or its equivalent; 


(b) the amount, if any, by which any revenue reasonably attribu- 
table to the processing by the taxpayer of 


(i) ore (other than iron ore or tar sands ore) from a mineral 
resource not owned by the taxpayer, to any stage that is not 
beyond the prime metal stage or its equivalent, 


(ii) iron ore from a mineral resource not owned by the tax- 
payer to any stage that is not beyond the pellet stage or its 
equivalent, 

(iii) tar sands ore from a mineral resource not owned by the 
taxpayer to any stage that is not beyond the crude oil stage or 
its equivalent, and 


(iv) material extracted by a well from a mineral resource not 
owned by the taxpayer that is a deposit of bituminous sands 
or oil shales to any stage that is not beyond the crude oil 
Stage or its equivalent 


exceeds the cost to the taxpayer of the ore or material processed; 
and 


(c) revenue reasonably attributable to the production by the tax- 
payer of material from a deposit of bituminous sands or oil 
shales. 

Related Provisions: Reg. 1104(5.2) — Interpretation. 


History: Subsec. 1104(5.1) added by P.C. 1998-49, subsec. 2(3), January 26, 1998, 
Canada Gazette, Part Il, February 4, 1998, applicable after March 6, 1996. 


(5.2) [“Gross revenue from a mine”]— For the purpose of 
subsection (5.1), “gross revenue from a mine” does not include rev- 
enue reasonably attributable to the addition of diluent, for the pur- 
pose of transportation, to material extracted from a deposit of bitu- 
minous sands or oil shales. 


History: Subsec. 1104(5.2) added by P.C. 1998-49, subsec. 2(3), January 26, 1998, 
Canada Gazette, Part I, February 4, 1998, applicable after March 6, 1996. 


(6) For the purposes of Class 10 in Schedule II, 


(a) [“income from a mine”]— “income from a mine” in- 
cludes income reasonably attributable to the processing of 


(i) ore, other than iron ore or tar sands ore, from a mineral 
resource not owned by the taxpayer to any stage that is not 
beyond the prime metal Stage or its equivalent, 


(ii) iron ore from a mineral resource not owned by the tax- 
payer to any stage that is not beyond the pellet stage or its 
equivalent, or | 


(ili) tar sands ore from a mineral resource not owned by the 
taxpayer to any stage that is not beyond the crude oil stage or 
its equivalent; and 


(iv) material extracted by a well from a mineral resource not 
owned by the taxpayer that is a deposit of bituminous sands 
or oil shales to any stage that is not beyond the crude oil 
stage or its equivalent; and 
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(b) [“mine’”] — “mine” includes a well for the extraction of 
material from a deposit of bituminous sands or oil shales or from 
a deposit of calcium chloride, halite or sylvite. 
Related Provisions: Reg. 1104(6.1) — Income from a mine excludes income from 
services. 


History: Subpara. 1104(6)(iv) added, para. (6)(b) amended by P.C. 1998-49, subsecs. 
2(4), (5), January 26, 1998, Canada Gazette, Part Il, February 4, 1998, applicable after 
March 6, 1996, 


Para. 1104(6)(b) amended by P.C. 1996-495, subsec. 1(1), April 16, 1996, Canada Ga- 
zette, Part Il, May 1, 1996, applicable to property acquired in taxation years that begin 
after 1984. 


That portion of subsec. 1104(6) preceding para. (a) substituted by P.C. 1994-230, sub- 
sec. 2(3), February 10, 1994, Canada Gazette, Part Il, February 23, 1994, applicable to 
property acquired after February 25, 1992. 


That portion of subsec. 1104(6) preceding para. (a) substituted by P.C. 1989-2464, sub- 
sec. 5(2), December 14, 1989, Canada Gazette, Part II, January 3, 1990, applicable to 
1988 ef seg. 


Para. 1104(6)(a) substituted by P.C. 1985-465, February 14, 1985, subsec. 2(4), Can- 
ada Gazette, Part II, March 6, 1985, applicable to taxation years commencing after 
November 12, 1981, except that for the purpose of that part of para. 1100(1)(w) preced- 
ing subpara. (i) thereof and that part of para. 1100(1)(x) preceding subpara. (i) thereof 
and for the purposes of determining the prescribed class in which depreciable property 
is to be included, para. 1104(6)(a) is not applicable with respect to depreciable property 
acquired in taxation years commencing before November 13, 1981. 


Para. 1104(6)(b) substituted by P.C. 1980-1483, subsec. 1(2), June 5, 1980, Canada 
Gazette, Part II, June 25, 1980, effective April 11, 1978. 


Interpretation Bulletins: IT-469R: CCA — Earth-moving equipment. 


(6.1) [Repealed] 


History: Subsec. 1104(6.1) repealed by P.C. 1999-629, subsec. 3(2), April 15, 1999, 
Canada Gazette, Part II, April 28, 1999, applicable to taxation years that begin after 
March 6, 1996. 


Subsec. 1104(6.1) added by P.C. 1996-1488, s. 1, September 24, 1996, Canada Ga- 
zette, Part II, October 16, 1996, applicable to taxation years that begin after March 6, 
1996. 


(7) [“Mine”] — For the purposes of paragraphs 1100(1)(w) to (ya), 
subsections 1101(4a) to (4d) and 1102(8) and (9), section 1107 and 
Classes 12, 28 and 41 of Schedule II, 


(a) “mine” includes 


(i) a well for the extraction of material from a deposit of bitu- 
minous sands or oil shales or from a deposit of calcium chlo- 
ride, halite or sylvite, and 


(ii) a pit for the extraction of kaolin or tar sands ore, 
but does not include 
(iti) an oil or gas well, or 


(iv) a sand pit, gravel pit, clay pit, shale pit, peat bog, deposit 
of peat or a stone quarry (other than a kaolin pit or a deposit 
of bituminous sands or oil shales); 


(b) all wells of a taxpayer for the extraction of material from one 
or more deposits of calcium chloride, halite or sylvite, the mate- 
rial produced from which is sent to the same plant for process- 
ing, are deemed to be one mine of the taxpayer; and 


(c) all wells of a taxpayer for the extraction of material from a 
deposit of bituminous sands or oil shales that the Minister, in 
consultation with the Minister of Natural Resources, determines 
constitute one project, are deemed to be one mine of the 
taxpayer. 

Related Provisions: Reg. 1104(8) — “Stone quarry”. 

History: Subsec. 1104(7) amended by P.C. 1998-49, subsec. 2(6), January 26, 1998, 

Canada Gazette, Part Il, February 4, 1998, applicable after March 6, 1996. 


Paras. 1104(7)(a) and (b) amended by P.C. 1996-494, subsec. 1(2), April 16, 1996, 
Canada Gazette, Part Il, May 1, 1996, applicable to property acquired in taxation years 
that begin after 1984 CREPE that para. 1104(7)(a) shall be read without reference to the 
expression “‘or a kaolin pit” in respect of taxation years that end before 1988. 


That portion of subsec. 1104(7) preceding para. (a) substituted by P.C. 1994-230, sub- 
sec. 2(4), February 10, 1994, Canada Gazette, Part II, February 23, 1994, applicable to 
1988 et seq. 

Para, 1104(7)(a) substituted by P.C. 1990-2780, subsec. 1(2), December 20, 1990, Can- 
ada Gazette, Part Il, January 16, 1991, applicable to 1988 et seq. 
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That portion of subsec. 1104(7) preceding para. (a) substituted by P.C. 1989-2464, sub- 
sec. 5(3), December 14, 1989, Canada Gazette, Part Il, January 2, 1990, applicable to 
1988 et seq. 


Paras. 1104(7)(a), (b) substituted by P.C. 1980-1483, subsec. 1(3), June 5, 1980, Can- 
ada Gazette, Part I, June 25, 1980, effective April 11, 1978. 


(8) [“Stone quarry”]— For the purposes of subsection (7), 
“stone. quarry” includes a mine producing dimension stone or 
crushed rock for use as aggregates or for other construction 
Na 
Proposed. Addition — Reg. 1104(8.1) 


(8. 1) [“Production”] — 
of paragraphs (c) and (e) of Class 28 and paragraph (a) of Class . 
41 in Schedule II, production means s production in reasonable . 
commercial quantities. — 
Application: The June 9, 2003 draf Le 
subsec. 1104(8.1), applicable to proper 
Technical Notes: New subsect 
certainty, for property acquired aft 
mine in paragraphs (c) and (e) of 
which deal with mining assets, are a reference 
mercial quantities in paragraph (b) of Class 28. 


ns anal resources), s. 2, will add 

cquired after 1987. 

added to confirm, for greater 

eferences to production from a 
raph (a) of Class 41, each of 

production in reasonable com- 


(9) Manufacturing or processing — For the purposes of sub- 
section 1100(26) and Class 29 in Schedule II, “manufacturing or 
processing” does not include 


(a) farming or fishing; 


(b) logging; 
(c) construction; 


(d) operating an oil or gas well or extracting petroleum or natu- 
ral gas from a natural accumulation thereof; 


(e) extracting minerals from a mineral resource; 
(f) processing of 


(i) ore, other than iron ore or tar sands ore, from a mineral 
resource to any stage that is not beyond the prime metal stage 
or its equivalent, 


(ii) iron ore from a mineral resource to any stage that is not 
beyond the pellet stage or its equivalent, or 


(iii) tar sands ore from a mineral resource to any stage that is 
not beyond the crude oil stage or its equivalent; 


(g) producing industrial minerals; 
(h) producing or processing electrical energy or steam, for sale; 


(i) processing natural gas as part of the business of selling or 
distributing gas in the course of operating a public utility; 


(j) processing heavy crude oil recovered from a natural reservoir 
in Canada to a stage that is not beyond the crude oil stage or its 
equivalent; or 
(k) Canadian field processing. 
Related Provisions: ITA 125.1(2)(a) — Credit for generating electrical energy for 
sale; ITA 125.1(3) — Definition of “manufacturing or processing” for M&P credit 
purposes. 
History: Paras. 1104(9)(g), (i) and (j) amended and para. (k) added by P.C. 1999-629, 
subsecs. 3(3) and (4), April 15, 1999, Canada Gazette, Part I, April 28, 1999, applica- 
ble to taxation years that begin after 1996. 
The opening words of subsec. 1104(9) amended by P.C. 1997-1033, subsec. 4(1), July 
25, 1997, Canada Gazette, Part I, August 20, 1997, applicable to taxation years ending 
after March 6, 1996. 
That portion of subsec. 1104(9) preceding para. (a) substituted by P.C. 1994-230, sub- 
sec. 2(5), February 10, 1994, Canada Gazette, Part I, February 23, 1994, applicable to 
property acquired after February 25, 1992. 
Para. 1104(9)(d) substituted by P.C. 1990-2780, subsec. 1(3), December 20, 1990, 
Canada Gazette, Part II, January 16, 1991, applicable to taxation years ending after 
March 1985. 
That portion of subsec. 1104(9) preceding para. (a) substituted by P.C. 1989-2464, sub- 
sec. 5(4), December 14, 1989, Canada Gazette, Part II, January 3, 1990, applicable to 
1988 et seq. 
Para. 1104(9)(f) substituted by P.C. 1985-465, February 14, 1985, subsec. 2(5), Can- 
ada Gazette, Part Il, March 6, 1985, applicable to taxation years commencing after 
November 12, 1981, except that for the purpose of that part of para. 1100(1)(w) preced- 


1677 


For greater certainty, for the purposes 


D 
‘=| 
S) 
o 
3 
— 
- 
60 
5) 
faa 


Reg. 
S. 1104(9) 


ing subpara. (i) thereof and that part of para. 1100(1)(x) preceding subpara. (i) thereof 
and for the purposes of determining the prescribed class in which depreciable property 
is to be included, para. 1104(9)(f) is not applicable with respect to depreciable property 
acquired in taxation years commencing before November 13, 1981. 

Para. 1104(9)@) added by P.C. 1981-3329, s. 1, November 26, 1981, Canada Gazette, 
Part I, December 9, 1981, applicable in respect of 1981 er seq. 

Para. 1104(9)(g) substituted by P.C. 1978-1849, s. 2, June 8, 1978, Canada Gazette, 
Part II, June 28, 1978, applicable after March 31, 1977 with respect to property ac- 
quired by a taxpayer after that date or property completed by a taxpayer after that date, 
where the property was manufactured by the taxpayer. 

interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of manufactur- 
ing and processing machinery and equipment; IT-411R: Meaning of “construction”. 


(10) Certified films and video tapes — For the purposes of 
subsection 1100(21) and the definitions “certified feature film’ and 
“certified production” in subsection (2), 
(a) “Canadian” means an individual who was, at all relevant 
times, 
(1) a Canadian citizen as defined in the Citizenship Act, or 
(il) a permanent resident within the meaning of the Immigra- 
tion Act, 1976; 
(b) a motion picture film or video tape that has been certified by 
(i) the Secretary of State, or 
(ii) the Minister of Communications 
as a certified feature film or certified production, as the case 
may be, may have its certification revoked by the Minister of 
Communications where an incorrect statement was made in the 
furnishing of information for the purpose of obtaining that certi- 
fication and a certification that has been so revoked is void from 
the time of its issue; 
(c) “remuneration” does not include an amount determined by 
reference to the amount of income from a motion picture film or 
video tape; 
(c.1) “revenue guarantee” means a contract or other arrangement 
under the terms of which a taxpayer has a right to receive a min- 
imum rental revenue or other fixed revenue in respect of a right 
to the use, in any manner whatever, of a certified feature film or 
certified production; 


(c.2) a screenwriter shall be deemed to be an individual who is a 
Canadian where 


(1) each individual involved in the preparation of the screen- 
play is a Canadian, or 


(i) the principal screenwriter is an individual who is a Cana- 
dian and 


(A) the screenplay for the motion picture film or video 
tape is based upon a work authored by a Canadian, 


(B) copyright in the work subsists in Canada, and 
(C) the work is published in Canada; 


(d) “unit of production” means a measure used by the Minister 
of Communications in determining the weight to be given for 
each individual Canadian referred to in subparagraph (b)(ii) of 
the definition “certified production” in subsection (2) who pro- 
vides services in respect of a motion picture film or video tape; 
and 
(e) where each individual who performed a service in respect of 
a motion picture film or video tape as the 

(i) director, 

(11) screenwriter, 


(ul) actor or actress in respect of whose services for the film 
or tape the highest remuneration was paid or payable, 


(iv) actor or actress in respect of whose services for the film 
or tape the second highest remuneration was paid or payable, 


(v) art director, 

(vi) director of photography, 
(vii) music composer, or 
(viii) picture editor 


Income Tax Regulations, Part XI 


was a Canadian, the Minister of Communications shall be 
deemed to have allotted six units of production in respect of the 
film or tape for the purposes of the definition “certified produc- 
tion” in subsection (2). 
History: Subpara. 1104(10)(a)(ii) substituted by P.C. 1986-477, subsec. 2(6), February 
27, 1986, Canada Gazette, Part I, March 19, 1986, applicable to 1982 et seq. 
Subsec. 1104(10) amended by P.C. 1986-477, subsec. 2(5), February 27, 1986, Canada 
Gazetie, Part Il, March 19, 1986, to substitute “certified production” for “certified fea- 
ture production” and to delete “certified short production”, with such grammatical 
modifications as the circumstances required, applicable in respect of a motion picture 
film or video tape, the principal photography or taping of which commenced after 
1985. 
Paras. 1104(10)(a) substituted, (c.2), (e) added by P.C. 1981-3478, December 10, 1981, 
Canada Gazette, December 23, 1981, applicable in respect of a motion picture film or 
video tape, the principal photography or taping of which commenced after 1981. 
Paras. 1104(10)(b) and (d) substituted by P.C. 1980-3374, s. 2, December 11, 1980, 
Canada Gazette, Part Il, December 24, 1980. 
That portion of subsec. 1104(10) preceding para. (a) substituted, para. (c.1) added by 
P.C. 1978-3731, s. 3, December 14, 1978, Canada Gazette, Part Il, December 27, 
1978, applicable in respect of property acquired after 1978. 
Minister of Communications: S. 46 of 1995, c. 11, in force July 12, 1996, provides 
as follows: 


46. Other references — Every reference made to the Minister of Communica- 
tions, the Minister of Multiculturalism and Citizenship and the Secretary of State 
of Canada in relation to any matter to which the powers, duties and functions of 
the Minister of Canadian Heritage extend by virtue of this Act, in any other Act 
of Parliament or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as a reference 
to the Minister of Canadian Heritage. 


(11) Certified Class 34 properties — For the purposes of para- 
graph (h) of Class 34 in Schedule II, a certificate issued under 


(a) subparagraph (d)(i) of that class may be revoked by the Min- 
ister of Industry, Trade and Commerce, or 


(b) subparagraph (d)(ii) or paragraph (g) of that class, as the case 
may be, may be revoked by the Minister of Energy, Mines and 
Resources 


where 


(Cc) an incorrect statement was made in the furnishing of infor- 
mation for the purpose of obtaining the certificate, or 


(d) the taxpayer does not conform to the plan described in sub- 
paragraph (d)(1) or (d)(ii) of that class, as the case may be, 


and a certificate that has been so revoked shall be void from the 
time of its issue. 


History: Subsec. 1104(11) substituted by P.C. 1980-3323, s. 1, December 9, 1980, 
Canada Gazette, Part 11, December 24, 1980, effective December 11, 1979. 


(12) Amusement parks — For the purposes of Class 37 in 
Schedule II, “amusement park” means a park open to the public 
where amusements, rides and audio-visual attractions are perma- 
nently situated. 


History: Subsec. 1104(12) added by P.C, 1982-599, s. 4, February 25, 1982, Canada 
Gazette, Part Il, March 10, 1982. 


(13) Classes 43.1 and 43.2 — energy conservation pro- 
perty — The definitions in this subsection apply for the purposes 
of this subsection, subsections (14) to (16) and Classes 43.1 and 
43.2 in Schedule II. 


“basic oxygen furnace gas” means the gas that is produced inter- 
mittently in a basic oxygen furnace of a steel mill by the chemical 
reaction of carbon in molten steel and pure oxygen. 

History: “Basic oxygen furnace gas” added to subsec. 1104(13) by P.C. 2005-2287, 


subsec. 1(2), December 6, 2005, Canada Gazette, Part II, December 28, 2005, applica- 
ble in respect of property acquired after 2000. 


“bio-oil” means liquid fuel that is created from wood waste or plant 
residues using a thermo-chemical conversion process that takes 
place in the absence of oxygen. 


History: “Bio-oil” added to subsec. 1104(13) by P.C. 2005-2287, subsec. 1(2), De- 
cember 6, 2005, Canada Gazette, Part Il, December 28, 2005. applicable in respect of 
property acquired after February 18, 2003. 
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Division V — Interpretation 


“blast furnace gas” means the gas produced in a blast furnace of a 
steel mill, by the chemical reaction of carbon (in the form of coke, 
coal or natural gas), the oxygen in air and iron ore. 

History: “Blast furnace gas” added to subsec. 1104(13) by P.C. 2005-2287, subsec. 
1(2), December 6, 2005, Canada Gazette, Part Il, December 28, 2005, applicable in 
respect of property acquired after 2000. 


“digester gas” means a mixture of gases that are produced from the 
decomposition of organic waste in a digester and that are extracted 
from an eligible sewage treatment facility for that organic waste. 


“distribution equipment” means equipment (other than transmis- 
sion equipment) used to distribute electrical energy generated by 
electrical generating equipment. 


“district energy equipment” means property that is part of a dis- 
trict energy system and that consists of pipes or pumps used to col- 
lect and distribute an energy transfer medium, meters, control 
equipment, chillers and heat exchangers that are attached to the 
main distribution line of a district energy system, but does not 
include 


(a) property used to distribute water that is for consumption, 
disposal or treatment; or 


(b) property that is part of the internal heating or cooling system 
of a building. 
History: “District energy equipment” added to subsec. 1104(13) by P.C. 2006-439, 
subsec. 4(3), June 1, 2006, Canada Gazette, Part II, June 14, 2006, deemed in force on 
February 23, 2005. 


“district energy system’ means a system that is used primarily to 
provide heating or cooling by continuously circulating, from a cen- 
tral generation unit to one or more buildings through a system of 
interconnected pipes, an energy transfer medium that is heated or 
cooled using thermal energy that is primarily produced by electrical 
cogeneration equipment that meets the requirements of paragraphs 
(a) to (c) of Class 43.1, or paragraph (a) of Class 43.2, in Schedule 
Il. 

Related Provisions: Reg. 1104(16) — Conditions for Class 43.1/43.2 treatment. 
History: “District energy system” added to subsec. 1104(13) by P.C. 2006-439, sub- 
sec. 4(3), June 1, 2006, Canada Gazette, Part Il, June 14, 2006, deemed in force on 
February 23, 2005. 


“eligible landfill site’ means a landfill site that is situated in Can- 
ada, or a former landfill site that is situated in Canada, and, if a 
permit or license in respect of the site is or was required under any 
law of Canada or of a province, for which the permit or license has 
been issued. 


“eligible sewage treatment facility” means a sewage treatment fa- 
cility that is situated in Canada and for which a permit or license is 
issued under any law of Canada or of a province. 


“eligible waste management facility’ means a waste management 
facility that is situated in Canada and for which a permit or license 
is issued under any law of Canada or of a province. 


“enhanced combined cycle system’? means an electrical generat- 
ing system in which thermal waste from one or more natural gas 
compressor systems is recovered and used to contribute at least 20 
per cent of the energy input of a combined cycle process in order to 
enhance the generation of electricity, but does not include the natu- 
ral gas compressor systems. 


“fossil fuel’? means a fuel that is petroleum, natural gas or related 
hydrocarbons, basic oxygen furnace gas, blast furnace gas, coal, 
coal gas, coke, coke oven gas, lignite or peat. 

History: “Fossil fuel” in subsec. 1104(13) amended by P.C. 2005-2287, subsec. 1(1), 
December 6, 2005, Canada Gazette, Part Il, December 28, 2005, applicable in respect 
of property acquired after 2000. 


“landfill gas” means a mixture of gases that are produced from the 
decomposition of organic waste and that are extracted from an eligi- 
ble landfill site. 


“municipal waste” means the combustible portion of waste mate- 
rial (other than waste material that is considered to be toxic or haz- 
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ardous waste pursuant to any law of Canada or of a province) that is 
generated in Canada and that is accepted at an eligible landfill site 
or an eligible waste management facility and that, when burned to 
generate energy, emits only those fluids or other emissions that are 
in compliance with the law of Canada or of a province. 


“plant residue”’ means the residue of plants that would, but for its 
use in a system to convert biomass into bio-oil, be waste material, 
but does not include wood waste or waste that no longer has the 
chemical properties of the plants of which it is a residue. 

History: “Plant residue” added to subsec. 1104(13) by P.C. 2005-2287, subsec. 1(2), 


December 6, 2005, Canada Gazette, Part Il, December 28, 2005, applicable in respect 
of property acquired after February 18, 2003. 


“solution gas’’ means a fossil fuel that is gas that would otherwise 
be flared and has been extracted from a solution of gas and pro- 
duced oil. 


History: “Solution gas” added by P.C. 2000-1331, s. 2, August 23, 2000, Canada Ga- 
zette, Part Il, September 13, 2000, applicable after Pebriary Gy AI): 


Proposed Addition —_ 11 04( 


“spent pulping liquor’? means the by-product of a chemical pro- 
cess of transforming wood into ae ne of wood residue 
and pulping agents. 

Application: The June 1, 2006 draft regulations, subsec. 1(2) (pre-published in 


Canada Gazette, Part 1, June 10, 2006), will add the definition “spent PupIng liquor” 
to subsec. ‘1104 13), deemed in pions on November ’ 2005. 


“spent pulping liquor” 


mputing the taxpayer’ s income. The maximum CCA. rate AS each . 


€ pee is oe out in the Income Tax Regulations e : 


duce energy to invest in "eeuibnent hat does so by using renewable energy sources” 
and waste fuels, or by using fossil fuel efficiently. Class 43.1 in Schedule [I to the 

Regulations provides a CCA rate of 30% for such assets. Budget 2005 announced a. 
further acceleration of the CCA rate to 50% for the full range of renewable energy 

generation equipment in Class 43.1 and for certain high-efficiency cogeneration 

equipment (which produces both electricity and heat simultaneously). This increased 

rate (under Class 43.2 in Schedule II to the Regulations) applies to canipavent ac- 

quired on or after February 23, 2005, and before 2012. 


The Economic and Fiscal Update of November 2005 proposed to extend eligibility 
for Class 43.1 and Class 43.2 to cogene ion systems that use a type of biomass 
called “spent pulping liquor” used in the pulp and paper industry and commonly re- 
ferred to as “black liquor,” Budget 2006 reaffirmed the Government’s commitment 
to this proposal. Spent pulping liquor is a by-product of the chemical process of 
transforming wood into pulp and consists of wood residue and pulping agents. This 
liquor can be burned to fire a boiler to produce steam that can be used in the pulp and 
papermaking process and that can also be used to generate electricity, thus reducing a 
pulp and papermaking plant's need for external energy sources. 


In particular, these proposed amendments to the Regulations 


* update a reference to “black liquor” in the definition of “wood waste” to a refer- 
_ ence to “spent pulping liquor” in subsection 1104(13) of the Regulations, effec- 
a November 14, 2005; 


the definition of “spent pulping ficuor’ in ‘subsection 110413), effec: S 
ber 14, 2005; and 


: t pulping liquor” to the list of fuels, one or more of which must be used : 

: as fuel by cogeneration systems described in Class 43.1 and Class 43.2, This 
change applies to eligible assets, in cogeneration systems that use spent pulping 

liquor as fuel, that are acquired on or after November 14, 2005, and have not 
been used or acquired for use before that date. 


Where the majority of the tangible property acquired for use in a project is included 
in either Class 43.1 or Class 43.2, certain start-up expenses for the project may be 
eligible for treatment as Canadian Renewable and Conservation Expenses (CRCE). 
These expenses may be deducted in the year incurred, carried forward indefinitely 
for use in future years, or transferred to investors under qualifying flow-through 
share agreements. 

These proposed amendments to the Regulations are being published for public con- 
sultations for the first time in this edition of Part I of the Canada Gazette. 
Alternatives 

These amendments are necessary to implement the accelerated CCA measure relating 
to forestry bioenergy equipment announced in the 2005 Economic and Fiscal Update 
and reaffirmed in the 2006 Budget. No other alternatives were considered. 

Benefits and costs 


The provision for the accelerated CCA rates for Class 43.1 (30%) and Class 43.2 
(50%) property are intended to encourage efficient use of fossil fuels and renewable 
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and alternative energy sources by taxpayers. To the extent that this measure encour- | 
ages the development of a successful domestic renewable energy and energy conser- 
vation sector, significant environmental benefits could accrue in the form of reduced _ 
greenhouse gas emissions and reduced reliance on fossil fuels. Increasing energy 
selfsufficiency in the pulp and paper sector will help improve the international com- 
petitiveness of Canadians [sic] mills.  . 

The estimated annual fiscal cost of this proposed measure, as announced in the Eco- 
nomic and Fiscal Update of November 14, 2005, starting with fiscal year 2005-2006 _ 
is $5 million, $10 million, and $20 million, respectively, and $25 million for each of 
the next three years thereafter, So : 
Consultation oe 
These proposed amendments to the Regulations have been the subject of submissions: 
received by the Department of Finance from industry. These amendments were de- 
veloped in consultation with officials from the Department of Natural Resources, the 
Department of the Environment and the Canada Revenue Agency. They are being © 
released for the first time for public consultation in this edition of Part I of the Can- 
ada Gazette. — 
Strategic environmental assessment : : 

The accelerated CCA rates available for Class 43.1 (30%) and Class 43.2 (50%) ap- 
ply to certain efficient and renewable energy generation equipment and are meant to 
encourage efficient use of fossil fuels and increased use of renewable and alternative _ 
energy sources. In particular, extending the list of fuels that can be used in certain 
cogeneration systems described in Class 43.1 and Class 43.2 to include spent pulping 
liquor is expected to encourage investment by the pulp and paper industry in newer, 
cleaner and more efficient technology that may displace some of the demand for 
fossil fuels. The increased use of such technology contributes to broader policy 
objectives including the reduction of greenhouse gas and other harmful emissions 
and the diversification of Canada’s energy supply. 


Compliance and enforcement 


The Income Tax Act provides the necessary compli ce mechanisms. These mecha-. 
nisms allow the Minister of National Revenue to assess and reassess tax payable, 
conduct audits and seize relevant records and documents. The Class 43.7 Technical 
Guide and Technical Guide to Canadian Renewable and Conservation Expenses 
(CRCE), published by Natural Resources Canada, sets out engineering and scientific 
criteria applicable in determining if property is included in Class 43.1 or in Class 
Contact: Gurinder Grewal, Tax Legislation Division, Department of Finance, 
L’Esplanade Laurier, 140 O’Connor Street, Ottawa, Ontario KIA 0GS5, (613) 992- 


“thermal waste” means heat energy extracted from a distinct point 
of rejection in an industrial process. 


“transmission equipment” means equipment used to transmit 
more than 75 per cent of the annual electrical energy generated by 
electrical generating equipment, but does not include a building. 


“wood waste” includes scrap wood, sawdust, wood chips, bark, 
limbs, saw-ends and hog fuel, but does not include residuals 
(known as “black liquor”) from wood pulp operations and any 
waste that no longer has the physical or chemical properties of 
wood. 


Proposed Amendment — 1104(13)“wood waste” 


“wood waste” includes scrap wood, sawdust, wood chips, bark, 
limbs, saw-ends and hog fuel, but does not include spent pulping 
liquor and any waste that no longer has the physical or chemical 
properties of wood. | ie _ 
Application: The June 1, 2006 draft regulations, subsec, 1(1) (pre-published in 
Canada Gazette, Part 1, June 10, 2006), will amend the definition “wood waste” in 
subsec. 1104(13) to read as above, deemed in force on November 14, 2005. 

Regulatory Impact Analysis Statement: See under “spent pulping liquor” 
above. : Lo yo _ 2 


Ye 


History: The heading and opening words of subsec. 1104(13) amended by P.C. 2006- 
439, subsecs. 4(1) and (2), June 1, 2006, Canada Gazette. Part II, June 14, 2006, 
deemed in force on February 23, 2005. 


Subsec. 1104(13) added by P.C. 1997-1033, subsec. 4(2), July 25, 1997, Canada Ga- 
zette, Part Il, August 20, 1997, applicable after February 21, 1994, 


(14) [Class 43.1(c)/43.2(a) compliance] — Where property of 
a taxpayer is not operating in the manner required by paragraph (c) 
of Class 43.1, or paragraph (a) of Class 43.2, in Schedule II solely 
because of a deficiency, failing or shutdown that is beyond the con- 
trol of the taxpayer of the system of which it is a part and that previ- 
ously operated in the manner required by that paragraph, as the case 
may be, that property is deemed, for the purpose of that paragraph, 


Income Tax Regulations, Part XI 


to be operating in the manner required under that paragraph during 
the period of the deficiency, failing or shutdown, if the taxpayer 
makes all reasonable efforts to rectify the circumstances within a 
reasonable time. 

Related Provisions: Reg. 1104(13) — Definitions; Reg. 1104(15) — Interpretation 
of “system”; Reg. 1104(16) — District energy system. 

History: Subsec. 1104(14) amended by P.C. 2006-439, subsec. 4(4), June 1, 2006, 
Canada Gazette, Part 1, June 14, 2006, deemed in force on February 23, 2005. 


Subsec. 1104(14) added by P.C. 1997-1033, subsec. 4(2), July 25, 1997, Canada Ga- 
zette, Part Il, August 20, 1997, applicable after February 21, 1994. 


(15) [Interpretation of “system” for subsec. (14)] — For the 
purpose of subsection (14), a taxpayer’s system referred to in that 
subsection that has at any particular time operated in the manner 
required by paragraph (c) of Class 43.1, or paragraph (a) of Class 
43.2, in Schedule II includes at any time after the particular time a 
property of another person or partnership if 


(a) the property would reasonably be considered to be part of the 
taxpayer’s system were the property owned by the taxpayer; 


(b) the property utilizes steam obtained from the taxpayer’s sys- 
tem primarily in an industrial process (other than the generation 
of electrical energy); 


(c) the operation of the property is necessary for the taxpayer’s 
system to operate in the manner required by paragraph (c) of 
Class 43.1, or paragraph (a) of Class 43.2, in Schedule II, as the 
case may be; and 


(d) at the time that the taxpayer’s system first became opera- 
tional, the deficiency, failing or shutdown in the operation of the 
property could not reasonably have been anticipated by the tax- 
payer to occur within five years after that time. 


Related Provisions: Reg. 1104(13) — Definitions. 


History: The opening words of subsec. 1104(15) amended by P.C. 2006-439, subsec., 
4(5), June 1, 2006, Canada Gazette, Part I, June 14, 2006, deemed in force on Febru- 
ary 23, 2005. 

Para. 1104(15)(c) amended by the said P.C. 2006-439, subsec. 4(6), deemed in force on 
February 23, 2005. 


Subsec. 1104(15) added by P.C. 2005-2186, s. 4, November 22, 2005, Canada Gazette, 
Part [I1, December 14, 2005, applicable to property acquired after February 21, 1994, 


(16) [District energy system] — For the purpose of subsection 
(14), a district energy system is deemed to satisfy the requirements 
of paragraph (c) of Class 43.1, or paragraph (a) of Class 43.2, in 
Schedule II, as the case may be, if the electrical cogeneration equip- 
ment that produces the thermal energy used by the system is 
deemed by subsection (14) to meet the requirements of paragraph 
(c) of Class 43.1, or paragraph (a) of Class 43.2, in Schedule II, as 
the case may be. 


Related Provisions: Reg. 1104(13) — Definitions. 


History: Subsec. 1104(16) added by P.C. 2006-439, subsec. 4(7), June 1, 2006, Can- 
ada Gazette, Part Il, June 14, 2006, deemed in force on February 23, 2005. 


Related Provisions [Reg. 1104]: ITA 20(1.1) — Definitions in ITA 13(21) apply 


to regulations. 


Selected Cases [Reg. 1104]: Brydges v. Canada, [1996] 1 C.T.C. 2851 (PCC) 
(Certification cannot be subsequently revoked). 


Definitions [Reg. 1104]: “amount” — ITA 248(1); “associated” — ITA 256; “basic 
oxygen furnace gas”, “bio-oil” — Reg. 1104(13); “bituminous sands” — ITA 248(1); 
“blast furnace gas” —Reg. 1104(13); “business” — ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1): “Canadian” — Reg. 1104(10)(a), (c.2); “Canadian explo- 
ration expense” —ITA 66.1(6), 248(1); “Canadian field processing” — ITA 248(1); 
“certified feature film”, “certified production” — Reg. 1104(2); “class” — Reg. 
1101(6), 1102(1)-(3), (14), (14.1); “coal mine operator’, “computer software” — Reg. 
1 104(2), “corporation” — ITA 248(1), Interpretation Act 35(1); “digester gas”, “distri- 
bution equipment”, “district energy system”, “eligible landfill site”, “eligible sewage 
treatment facility”, “eligible waste management facility” — Reg. 1104(13); “end of the 
taxation year” — Reg. 1104(1); ‘enhanced combined cycle system” — Reg. 1104(13); 
“farming” — ITA 248(1); “fiscal period” — ITA 249.1; “fishing” — ITA 248(1); “fos- 
sil fuel”—Reg. 1104( 13); “individual” —ITA 248(1); “landfill gas” — Reg. 
1104(13); “mineral” — Reg. 1104(3); “mineral resource”, “Minister” — ITA 248(1); 
“Minister of Natural Resources” — Department of Natural Resources Act s. 3; 
“month” — Interpretation Act 35(1): “municipal waste” — Reg. 1104(13); “non-resi- 
dent”, “oil or gas well” — ITA 248(1); “ore” — Reg. 1104(2); “Parliament” — Jnter- 
pretation Act 35(1); “person” —ITA 248(1): “pipeline” — Reg. 1104(2); “plant resi- 
due” —Reg. 1104(13): “property” —ITA 248(1); | “province”, “radio” — 
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Interpretation Act 35(1); “related” — ITA 251(2)-(6); “remuneration” — Reg. 
1104(10)(c); “resident” —ITA 250; “revenue guarantee” — Reg. 1104(10)(c.1); “‘se- 
curity” — Interpretation Act 35(1); “spent pulping liquor” — Reg. 1104(13); “stone 
quarry” — Reg. 1104(8); “system” — Reg. 1104(15); “systems software”, “tar sands 
ore” — Reg. 1104(2); “taxation year” — ITA 249, Reg. 1104(1); “taxpayer” — ITA 
248(1); “telecommunications’” — Interpretation Act 35(1); “thermal waste”’, “‘transmis- 
sion equipment” — Reg. 1104(13); “unit of production’ — Reg. 1104(10)(d); “wood 
waste” — Reg. 1104(13). : 


DiviSiON VI — CLASSES PRESCRIBED 


1105. The classes of property provided in this Part and in Schedule 
Il are hereby prescribed for the purposes of the Act. 


History: S. 1105 amended by P.C. 1996-571, s. 1, April 23, 1996, Canada Gazette, 
Part If, May 1, 1996, applicable to taxation years that end after February 21, 1994. 


S. 1105 substituted by P.C. 1982-599, s. 5, February 25, 1982, Canada Gazette, Part II, 
applicable to taxation years ending after December 11, 1979. 


Definitions [Reg. 1105]: “class” — Reg. 1101(6), 1102(1)+(3), (14), (14.1); “pre- 
scribed”, “property” — ITA 248(1). 


DivisiON Vil — CERTIFICATES ISSUED BY THE 
MINISTER OF CANADIAN HERITAGE 


1106. (1) Interpretation — The following definitions apply in this 
Division and in paragraph (x) of Class 10 in Schedule II. 


“application for a certificate of completion’, in respect of a film 
or video production, means an application by a prescribed taxable 
Canadian corporation in respect of the production, filed with the 
Minister of Canadian Heritage before the day (in this Division re- 
ferred to as “the production’s application deadline”) that is the later 
of 


(a) the day that is 24 months after the end of the corporation’s 
taxation year in which the production’s principal photography 
began, or 


(b) the day that is 18 months after the day referred to in para- 
graph (a), if the corporation has filed, with the Canada Customs 
and Revenue Agency, and provided to the Minister of Canadian 
Heritage a copy of, a waiver described in subparagraph 
152(4)(a)(ii) of the Act, within the normal reassessment period 
for the corporation in respect of the first and second taxation 
years ending after the production’s principal photography began. 


‘‘Canadian’”’ means a person that is 
(a) an individual who is 


(i) a citizen, as defined in subsection 2(1) of the Citizenship 
Act, of Canada, or 


(ii) a permanent resident, as defined in subsection 2(1) of the 
Immigration and Refugee Protection Act, or 


(b) a corporation that is a Canadian-controlled entity, as deter- 
mined under sections 26 to 28 of the Investment Canada Act. 


Related Provisions: Reg. 1106(8)(c)— Principal screenwriter deemed not 


Canadian. 


“Canadian government film agency” means a federal or provin- 
cial government agency whose mandate is related to the provision 
of assistance to film productions in Canada. 


Related Provisions: ITA 241(4)(d)(xv) — Disclosure of information to government 
agency providing assistance. 


“certificate of completion”, in respect of a film or video produc- 
tion of a corporation, means a certificate certifying that the produc- 
tion has been completed, issued by the Minister of Canadian Heri- 
tage before the day (in this Division referred to as “the production’s 
certification deadline”) that is six months after the production’s ap- 
plication deadline. 


Reg. 
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“excluded production” means a film or video production, of a par- 
ticular corporation that is a prescribed taxable Canadian 
corporation, 


(a) in respect of which 


(i) the particular corporation has not filed an application for a 
certificate of completion before the production’s application 
deadline, 


(11) a certificate of completion has not been issued before the 
production’s certification deadline, 


(iii) where the production is not a treaty co-production, 
neither the particular corporation nor another prescribed tax- 
able Canadian corporation related to the particular 
corporation 


(A) is, except to the extent of an interest in the production 
held by a prescribed taxable Canadian corporation as a 
co-producer of the production or by a prescribed person, 
the exclusive worldwide copyright owner in the produc- 
tion for all commercial exploitation purposes for the 25- 
year period that begins at the earliest time after the pro- 
duction was completed that it is commercially exploita- 
ble, and 


(B) controls the 
exploitation, 


initial licensing of commercial 
(iv) there is not an agreement in writing, for consideration at 
fair market value, to have the production shown in Canada 
within the 2-year period that begins at the earliest time after 
the production was completed that it is commercially 
exploitable, 

(A) with a corporation that is a Canadian and is a distribu- 

tor of film or video productions, or 


(B) with a corporation that holds a broadcasting license 
issued by the Canadian Radio-television and Telecommu- 
nications Commission for television markets, or 


(v) distribution is made in Canada within the 2-year period 
that begins at the earliest time after the production was com- 
pleted that it is commercially exploitable by a person that is 
not a Canadian, or 


(b) that is 


(i) news, current events or public affairs programming, or a 
programme that includes weather or market reports, 


(ii) a talk show, 


(iii) a production in respect of a game, questionnaire or con- 
test (other than a production directed primarily at minors), 


(iv) a sports event or activity, 

(v) a gala presentation or an awards show, 
(vi) a production that solicits funds, 

(vii) reality television, 

(vill) pornography, 

(ix) advertising, 


(x) a production produced primarily for industrial, corporate 
or institutional purposes, or 


(xi) a production, other than a documentary, all or substan- 
tially all of which consists of stock footage. 


Related Provisions: Reg. 1106(2) — Prescribed taxable Canadian corporation: Reg. 
1106(10) — Prescribed person. 


“producer” means a producer of a film or video production, except 
that it does not include a person unless the person is the individual 
who 


(a) controls and is the central decision maker in respect of the 
production; 
(b) is directly responsible for the acquisition of the production 


story or screenplay and the development, creative and financial 
control and exploitation of the production; and 
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(c) is identified in the production as being the producer of the 
production. 


“remuneration” means remuneration other than an amount deter- 
mined by reference to profits or revenues. 


“twinning arrangement” means the pairing of two distinct film or 
video productions, one of which is a Canadian film or video pro- 
duction and the other of which is a foreign film or video production. 


(2) Prescribed taxable Canadian corporation — For the pur- 
poses of section 125.4 of the Act and this Division, “prescribed tax- 
able Canadian corporation” means a taxable Canadian corporation 
that is a Canadian, other than a corporation that is 


(a) controlled directly or indirectly in any manner whatever by 
one or more persons all or part of whose taxable income is ex- 
empt from tax under Part I of the Act; or 


(b) a prescribed labour-sponsored venture capital corporation, as 
defined in section 6701. 


Related Provisions: ITA 256(5.1), (6.2) — Meaning of “‘controlled directly or indi- 
rectly”; Reg. 6701 — Prescribed labour-sponsored venture capital corporation. 


(3) Treaty co-production — For the purpose of this Division, 
“treaty co-production” means a film or video production whose pro- 
duction is contemplated under any of the following instruments, and 
to which the instrument applies: 


(a) a co-production treaty entered into between Canada and an- 
other State; 


(b) the Memorandum of Understanding between the Govern- 
ment of Canada and the Government of the Hong Kong Special 
Administrative Region of the People’s Republic of China on 
Film and Television Co-Production; 


(c) the Common Statement of Policy on Film, Television and 
Video Co-Productions between Japan and Canada, 


(d) the Memorandum of Understanding between the Govern- 
ment of Canada and the Government of the Republic of Korea 
on Television Co-Production; and 


(e) the Memorandum of Understanding between the Govern- 
ment of Canada and the Government of the Republic of Malta 
on Audio-Visual Relations. 


(4) Canadian film or video production — Subject to subsec- 
tions (6) to (9), for the purposes of section 125.4 of the Act, this 
Part and Schedule II, “Canadian film or video production” means a 
film or video production, other than an excluded production, of a 
prescribed taxable Canadian corporation in respect of which the 
Minister of Canadian Heritage has issued a certificate (other than a 
certificate that has been revoked under subsection 125.4(6) of the 
Act) and that is 


(a) a treaty co-production; or 
(b) a film or video production 


(i) whose producer is a Canadian at all times during its 
production, 


(ii) in respect of which the Minister of Canadian Heritage has 
allotted not less than six points in accordance with subsection 


(5), 


(ili) in respect of which not less than 75% of the total of all 
costs for services provided in respect of producing the pro- 
duction (other than excluded costs) was payable in respect of 
services provided to or by individuals who are Canadians, 
and for the purpose of this subparagraph, excluded costs are 


(A) costs determined by reference to the amount of in- 
come from the production, 


(B) remuneration payable to, or in respect of, the pro- 
ducer or individuals described in any of subparagraphs 
(5)(a)(i) to (viii) and (b)(i) to (vi) and paragraph (5)(c) 
(including any individuals that would be described in par- 
agraph (5)(c) if they were Canadians), 


Income Tax Regulations, Part XI 


(C) amounts payable in respect of insurance, financing, 
brokerage, legal and accounting fees, and similar 
amounts, and 


(D) costs described in subparagraph (iv), and 


(iv) in respect of which not less than 75% of the total of all 
costs incurred for the post-production of the production, in- 
cluding laboratory work, sound re-recording, sound editing 
and picture editing, (other than costs that are determined by 
reference to the amount of income from the production and 
remuneration that is payable to, or in respect of, the producer 
or individuals described in any of subparagraphs (5)(a)(i) to 
(viii) and (b)(i) to (vi) and paragraph (5)(c), including any 
individuals that would be described in paragraph (5)(c) if 
they were Canadians) was incurred in respect of services pro- 
vided in Canada. 

Related Provisions: ITA 241(9) — Disclosure to public of information on produc- 


tion certificate; Reg. 1101(5k.1)— Separate class for certain property under Class 
10(x); Reg. 1106(1) — Definitions; Reg. 1106(5) — Points for creative services; Reg. 
Sch. If:Cl. 10(x) — CCA class for Canadian film or video production. 


(5) [Creative services] — For the purposes of this Division, the 
Minister of Canadian Heritage shall allot, in respect of a film or 
video production 
(a) that is not an animation production, in respect of each of the 
following persons if that person is an individual who is a 
Canadian, 


(i) for the director, two points, 
(ii) for the screenwriter, two points, 


(iil) for the lead performer for whose services the highest re- 
muneration was payable, one point, 


(iv) for the lead performer for whose services the second 
highest remuneration was payable, one point, 


(v) for the art director, one point, 
(vi) for the director of photography, one point, 
(vii) for the music composer, one point, and 
(vii) for the picture editor, one point; 
(b) that is an animation production, in respect of each of the fol- 
lowing persons if that person is an individual who is a Canadian, 
(i) for the director, one point, 


(i1) for the lead voice for which the highest or second highest 
remuneration was payable, one point, 


(ili) for the design supervisor, one point, 


(iv) for the camera operator where the camera operation is 
done in Canada, one point, 


(v) for the music composer, one point, and 
(vi) for the picture editor, one point; 


(c) that is an animation production, one point if both the princi- 
pal screenwriter and the storyboard supervisor are individuals 
who are Canadians; and 


(d) that is an animation production, in respect of each of the fol- 
lowing places if that place is in Canada, 


(i) for the place where the layout and background work is 
done, one point, 


A the place where the key animation is done, one point, 
an. 


(iii) for the place where the assistant animation and in- 
betweening is done, one point. 


Related Provisions: Reg. 1106(1) — Definitions; Reg. 1106(7) — Special rule for 


animation production; Reg. 1106(8) — Lead performer/screenwriter, Reg. 1106(9) — 
Special rule for documentary production, 


(6) [Specific points required] — A production (other than a 
production that is an animation production or a treaty co-produc- 
tion) is a Canadian film or video production only if there is allotted 
In respect of the production two points under subparagraph (5)(a)(i) 
or (11) and one point under subparagraph (S5)(a)(iii): or (iv). 
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(7) [Specific points required] — An animation production 
(other than a production that is a treaty co-production) is a Cana- 
dian film or video production only if there is allotted, in respect of 
the production, 


(a) one point under subparagraph (5)(b)(i) or paragraph (5)(c); 
(b) one point under subparagraph (5)(b)(ii); and 
(c) one point under subparagraph (5)(d)(ii). 


(8) Lead performer/screenwriter — For the purposes of this 
Division, 
(a) a lead performer in respect of a production is an actor or 
actress who has a leading role in the production having regard to 
the performer’s remuneration, billing and time on screen; 


(b) a lead voice in respect of an animation production is the 
voice of the individual who has a leading role in the production 
having regard to the length of time that the individual’s voice is 
heard in the production and the individual’s remuneration; and 


(c) where a person who is not a Canadian participates in the 
writing and preparation of the screenplay for a production, the 
screenwriter is not a Canadian unless the principal screenwriter 
is an individual who is otherwise a Canadian, the screenplay for 
the production is based upon a work authored by a Canadian, 
and the work is published in Canada. 


(9) Documentary production — A documentary production that 
is not an excluded production, and that is allotted less than six 
points because one or more of the positions referred to in paragraph 
(5)(a) is unoccupied, is a Canadian film or video production if all of 
the positions described in that paragraph that are occupied in re- 
spect of the production are occupied by individuals who are 
Canadians. 


(10) Prescribed person — For the purpose of section 125.4 of 
the Act and this Division, “prescribed person” means any of the 
following: 
(a) a corporation that holds a television, speciality or pay-televi- 
sion broadcasting licence issued by the Canadian Radio-televi- 
sion and Telecommunications Commission; 


(b) a corporation that holds a broadcast undertaking licence and 
that provides production funding as a result of a “significant be- 
nefits” commitment given to the Canadian Radio-television and 
Telecommunications Commission; 

(c) a person to which paragraph 149(1)(1) of the Act applies and 
that has a fund that is used to finance Canadian film or video 
productions; 

(d) a Canadian government film agency; 

(e) in respect of a film or video production, a non-resident per- 
son that does not carry on a business in Canada through a per- 
manent establishment in Canada where the person’s interest in 
the production is acquired to comply with the certification re- 
quirements of a treaty co-production twinning arrangement; and 


(f) a person 

(i) to which paragraph 149(1)(f) of the Act applies, 
(ii) that has a fund that is used to finance Canadian film or 
video productions, all or substantially all of which financing 
is provided by way of a direct ownership interest in those 
productions, and 
(iii) that, after 1996, has received donations only from per- 
sons described in paragraphs (a) to (e). 

Related Provisions: ITA 253— Extended meaning of “carry on business in 

Canada”. 


Regulations: No provision defining “permanent establishment” as yet (though Reg. 
8201 would be the logical choice). 


(11) Prescribed amount — For the purpose of the definition “as- 
sistance” in subsection 125.4(1) of the Act, “prescribed amount” 
means an amount paid or payable to a taxpayer under the License 
Fee Program of the Canada Television and Cable Production Fund 
or the Canada Television Fund/Fonds canadien de télévision. 


Reg. 
S. 1106 


History [Reg. 1106]: S. 1106 (Div. VII) added by P.C. 2005-698, s. 3, May 3, 2005, 
Canada Gazette, Part Il, May 18, 2005, applicable to 1995 et s2q. except that, 


(a) in the case of a film or video production for which a Canadian film or video 
production certificate (within the meaning assigned by ITA 125.4(1) is obtained 
before 1997, cl. (a)(iii)(A) of the definition “excluded production” in subsec. 
1106(1) is to be read as follows: 


(A) is, except to the extent of an interest in the production held by a pre- 
‘scribed taxable Canadian corporation as a co-producer of the production or 
by a prescribed person, the exclusive worldwide copyright owner in the pro- 
duction for all commercial exploitation purposes for the 5-year period that 
begins at the earliest time after the production was completed that it is com- 
mercially exploitable, and 


(b) in the case of a film or video production for which a Canadian film or video 
production certificate (within the meaning assigned by ITA 125.4(1) is obtained 
before November 2001, subpara. (a)(ii) of the definition “Canadian” in subsec. 
1106(1) is to be read as follows: 


(ii) a permanent resident within the meaning assigned by the Jmmigration 
Act, or 


(c) in the case of a film or video production of a corporation for which the first 
taxation year, which ended after principal photography of the production began, 
ended before 2000, 


(i) subsec. 1106(1) is to be read without reference to the definition “application 
for a certificate of completion”, 


(ii) the definition “excluded production” in subsec. 1106(1) is to be read with- 
out reference to subpara. (a)(i), and 


(iii) the definition “certificate of completion” in subsec. 1106(1) is to be read 
as follows: 


“certificate of completion”, in respect of a film or video production of a 
corporation, means a certificate issued by the Minister of Canadian Her- 
itage before the day that is 30 months after the end of the corporation’s 
taxation year in which the production’s principal photography began, 
certifying that the production has been completed within two years after 
the end of that taxation year.; and 


(d) in the case of a film or video production of a corporation for which the first 
taxation year, which ended after principal photography of the production began, 
ended after 1999 and before 2004, 


(i) subsec. 1106(1) is to be read without reference to the definition “application 
for a certificate of completion’, 


(ii) the definition “excluded production” in subsec. 1106(1) is to be read with- 
out reference to subpara. (a)(i), and 


(iii) the definition “‘certificate of completion” in subsec. 1106(1) is to be read 
as follows: 


“certificate of completion’, in respect of a film or video production of a 
corporation, means a certificate certifying that the production has been 
completed, issued by the Minister of Canadian Heritage before the day 
(in this Division referred to as “the production’s certification deadline”) 
that is the later of 


(a) the day that is 30 months after the end of the corporation’s taxa- 
tion year in which the production’s principal photography began, or 


(b) the day that is 18 months after the day referred to in paragraph 
(a), if the corporation has filed, with the Canada Customs and Reve- 
nue Agency, a waiver described in subparagraph 152(4)(a)(ii) of the 
Act, within the normal reassessment period for the corporation in 
respect of the first and second taxation years ending after the pro- 
duction’s principal photography began. 


Former Division VII (s. 1106) repealed by P.C. 1995-775, s. 3, May 16, 1995, Canada 
Gazette, Part Il, May 31, 1995, applicable to property acquired on or after May 31, 
1995: 


Definitions [Reg. 1106]: “amount” — ITA 248(1); “animation production” — Reg. 
1106(6); “application deadline” — Reg. 1106(1)“application for a certificate of com- 
pletion”; “application for a certificate of completion” — Reg. 1106(1); “broadcast- 
ing” — Interpretation Act 35(1); “business” — ITA 248(1); “Canada” — ITA 255, In- 
terpretation Act 35(1); “Canadian” —Reg. 1106(1); “Canadian film or video 
production” — Reg. 1106(4); “Canadian government film agency’ — Reg. 1106(1): 
“carry on a business in Canada” —ITA 253; “certificate of completion” — Reg. 
1106(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “excluded produc- 
tion” — Reg. 1106(1); “individual” —ITA 248(1); “lead performer’ — Reg. 
1106(8)(a); “lead voice” — Reg. 1106(8)(b); “Minister” — ITA 248(1); “month” — 


Interpretation Act 35(1); “non-resident”, “person”, “prescribed” — ITA 248(1); “pro- 
ducer” — Reg. 1106(1); “related” — ITA 251(2)-(6); “remuneration” — Reg. 1106(1); 
“resident” — ITA 250; “taxable Canadian corporation’ — ITA 89(1), 248(1); “taxable 


income” — ITA 248(1); “taxation year’ —- ITA 249, Reg. 1104(1); “taxpayer” — ITA 
248(1); “the production’s application deadline” — Reg. 1106(1)“application for a cer- 
tificate of completion”; “the production’s certification deadline” — Reg. 1106(1)*cer- 
tificate of completion”; “twinning arrangement” — Reg. 1106(1); “writing” — Jnter- 
pretation Act 35(1). 
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DiviSIOn VII|— DETERMINATION OF VISCOSITY | 
AND DENSITY | 


1107. (1) For the purpose of the definition “bituminous sands” in | 
section 248(1) of the Act, viscosity or density of hydrocarbons shall | 
be determined using a number of individual samples (constituting a | 
representative sampling of that deposit or those deposits, as the case | 
may be, from which the taxpayer is committed to produce by means 
of one mine) tested 


(a) at atmospheric pressure; 
(b) at a temperature of 15.6 degrees Celsius; and 


(c) free of solution gas. 
History: S. 1107 added by P.C. 1998-49, s. 3, January 26, 1998, Canada Gazette, Part 
Il. February 4, 1998, applicable after March 6, 1996. 
Definitions [Reg. 1107]: “individual’—ITA 248(1); “solution gas” — Reg. 
1104(13); “taxpayer” — ITA 248(1). 


PART XIl — RESOURCE AND PROCESSING 
ALLOWANCES 


History: Part XII amended by P.C. 1985-2277, s. 2, July 24, 1985, Canada Gazette. 
Part II. to substitute “predecessor” wherever “predecessor corporation” appeared, appli- 
cable to taxation years ending after April 19, 1983. 

Part XII was consolidated by the Consolidated Regulations of Canada, chapter 945, 
proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Ga- 
zette, Part II, August 8, 1979. 


1200. For the purposes of section 65 of the Act, there may be de- 
ducted in computing the income of a taxpayer for a taxation year 
such of the amounts determined in accordance with sections 1201 to 
1209 and 1212 as are applicable. 

History: S. 1200 substituted by P.C. 1979-649, s. 1, March 8, 1979, Canada Gazette, 
Part II, March 28. 1979, effective for taxation years ending after April 10, 1978. 
Definitions [Reg. 1200]: “amount” —ITA 248(1): “taxation year°—ITA 249: 
“taxpayer” — ITA 248(1). 


1201. Earned depletion allowances — In computing a tax- 
payer’s income for a taxation year there may be deducted such 
amount as he may claim not exceeding the lesser of 


(a) the aggregate of 
(i) 25 per cent of the amount, if any, by which the taxpayer’s 
resource profits for the year exceed four times the total of 


amounts, if any, deducted under subsection 1202(2) in com- | 
puting the taxpayer’s income for the year, and 


(ii) the amount, if any, by which the aggregate of amounts 
included in computing the taxpayer’s income for the year 
under paragraphs 59(3.3)(a) and (b) of the Act exceeds the 
aggregate of amounts, if any, that may reasonably be consid- 
ered to have been deducted under subsection 1202(2) by rea- 
son of subparagraph (b)(ii) thereof in computing the tax- 
payer’s income for the year; and 
(b) the aggregate. of 


(i) the taxpayer’s earned depletion base as of the end of the 
year, and 


(ui) the amount, if any, by which 


(A) the aggregate determined under paragraph 1202(4)(a) 
in respect of the taxpayer for the year 


exceeds | 
(B) the amount, if any, by which | 
(1) the aggregate of all amounts that would be deter- 
mined under paragraphs 1205(1)(e) to (k) 
exceeds 
(II) 33 '/: per cent of the aggregate of all amounts that 


would be determined under paragraphs 1205(1)(a) to 
(d.2) 


in computing the taxpayer’s earned depletion base as of 
the end of the year. 
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History: Subpara. 1201(a)(1) amended by P.C. 1999-629. s. 4, April 15, 1999, Canada 
Gazette, Part Il, April 28, 1999, applicable to 1999 er seq. 


Paras. 1201(a), (b) substituted by P.C. 1990-2780, s. 2, December 20, 1990, Canada 


Gazette, Part II, January 16, 1991, applicable to taxation years ending after- February 
17, 1987. 

Para. 1201(a) substituted by P.C. 1981-3329, s. 2, November 26, 1981, Canada Ga- 
zette, Part Il, December 9, 1981, applicable in respect of taxation years ending after 
December i1, 1979. 


| All that portion of s. 1201 preceding para. (b) substituted by P.C. 1978-1849, s. 3, June 
| 8, 1978, Canada Gazette. Part Il. June 28, 1978, applicable to taxation years ending 
| after May 6, 1974. 


Definitions [Reg. 1201]: “amount” — ITA 248(1): “earned depletion base” — Reg. 
1202(1), 1205(1): “resource profits” — Reg. 1204(1.1); “successor” — Reg: 1202(7); 


| “taxation year” — ITA 249: “taxpayer” — ITA 248(1). 


1202. (1) For the purposes of computing the earned depletion base 
of a corporation, control of which has been acquired under circum- 
stances described in subsection 66(11) of the Act, the amount by 
which the earned depletion base of the corporation at the time re- 
ferred to in that subsection exceeds the aggregate of amounts other- 
wise deducted under section 1201 in computing its income for taxa- 
tion years ending after that time and before control was so acquired 
shall be deemed to have been deducted under section 1201 by the 
corporation in computing its income for taxation years ending 
before such acquisition of control. 


(2) Subject to subsections (5) and (6), where after November 7, 
1969 a corporation (in this subsection referred to as the “‘succes- 
sor’) acquired a particular property (whether by way of a purchase, 
amalgamation, merger, winding-up or otherwise), there may be de- 
ducted by the successor in computing its income for a taxation year 
an amount not exceeding the aggregate of all amounts each of 
which is an amount determined in respect of an original owner of 
the particular property that is the lesser of 


(a) the earned depletion base of the original owner immediately 
after the original owner disposed of the particular property (de- 
termined as if, in the case of a disposition after April 28, 1978 as 
a result of an amalgamation described in section 87 of the Act, 
the original owner existed after the time of disposition and no 
property was acquired or disposed of in the course of the amal- 
gamation) to the extent of the amount thereof that was not 


(i) deducted by the original owner or any predecessor owner 
of the particular property in computing income for any taxa- 
tion year, 


(1) deducted by the successor in computing income for a pre- 
ceding taxation year, or 


(ili) otherwise deducted by the successor in computing in- 
come for the taxation year, and 


(b) 25 per cent of the amount, if any, by which 


(i) the part of the successor’s income for the year that can 
reasonably be regarded as attributable to 


(A) the part of any amount included under paragraph 
59(3.2)(c) of the Act in computing its income for the year 
that can reasonably be regarded as attributable to the dis- 
position by it in the year or a preceding taxation year of 
any interest in or right to the particular property, to the 
extent that the proceeds of the disposition have not been 
included in determining an amount under this clause, par- 
agraph (7)(g), clause 29(25)(d)(i)(A) of the Income Tax 
Application Rules or clause 66.7(1)(b)G)(A) — or 


(3)(b) A) or paragraph 66.7(10)(g) of the Act for a pre- 
ceding taxation year, 


(B) its reserve amount for the year in respect of the origi- 
nal owner and each predecessor owner, if any, of the par- 
ticular property, 


(C) production from the particular property, or 


(D) processing described in subparagraph 1204(1)(b)(iii), 
(iV) or (v) with the particular property 
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computed as if no deduction were allowed under section 29 
of the Income Tax Application Rules or under any of sections 
65 to 66.7 of the Act and as if that income did not include 
any amount designated under clause 66.7(2)(b)(ii)(A) of the 
Act, 


exceeds 
(1i) the total of 


(A) four times the total of all other amounts deducted 
under this subsection for the year that can reasonably be 
regarded as attributable to the part of the successor’s in- 
come for the year described in subparagraph (i), and 


(B) the total of all amounts each of which is an amount 
deducted under subsection 66.7(1), (3), (4). or (5) of the 
Act or subsection 29(25) of the Income Tax Application 
Rules for the year that can reasonably be regarded as at- 
tributable to the part of the successor’s income for the 
year described in subparagraph (i). 


(3) Where in a taxation year ending after February 17, 1987 an orig- 
inal owner of a property disposes of the property in circumstances 
in which subsection (2) applies, 
(a) the amount of the earned depletion base of the original owner 
determined immediately after the time of that disposition shall 
be deducted in determining the earned depletion base of the 
original owner at any time after the time that is immediately af- 
ter the disposition; 


(b) for the purposes of paragraph (2)(a), the earned depletion 
base of the original owner determined immediately after the 
original owner disposed of the property that was deducted in 
computing the original owner’s income for the year shall be 
deemed to be equal to the lesser of 


(i) the amount deducted in respect of the disposition under 
paragraph (a), and 
(i1) the amount, if any, by which 
(A) the specified amount determined under subsection (4) 
in respect of the original owner for the year 


exceeds 


(B) the aggregate of all amounts each of which is an 
amount determined under this paragraph in respect of any 
disposition made by the original owner before the disposi- 
tion and in the year; and 


(c) for greater certainty, any amount (other than the amount de- 
termined under paragraph (b)) that was deducted under section 
1201 by the original owner for the year or a subsequent taxation 
year shall, for the purposes of paragraph (2)(a), be deemed not 
to be in respect of the earned depletion base of the original 
owner determined immediately after the original owner disposed 
of the particular property. 


(4) Where in a taxation year ending after February 17, 1987 an orig- 
inal owner of a property disposes of the property in circumstances 
in which subsection (2) applies, the lesser of 
(a) the total of all amounts each of which is the amount, if any, 
by which 
(i) an amount deducted under paragraph (3)(a) in respect of 
such a disposition in the year by the original owner 
exceeds 
(ii) the amount, if any, designated by the original owner in a 
prescribed form filed with the Minister within six months af- 
ter the end of the year in respect of the amount determined 
under subparagraph (i), and 
(b) the amount, if any, deducted under section 1201 in comput- 
ing the income of the original owner for the taxation year 
is the specified amount in respect of the original owner for the year 
for the purposes of paragraphs (3)(b) and 1205(1)(d.2). 
| Advance Tax Rulings: ATR-19: Earned depletion base and cumulative Canadian 
development expense. 
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(5) Subsections (2), 1203(3), 1207(7) and 1212(4) do not apply 


(a) in respect of a property acquired by way of an amalgamation 
or winding-up to which section 1214 applies; 


(b) to permit, in respect of the acquisition by a corporation 
before February 18, 1987 of a property, a deduction by the cor- 
poration of an amount that the corporation would not have been 
entitled to deduct under this Part, if this Part, as it read in its 
application to taxation years ending before February 18, 1987, 
applied to taxation years ending after February 17, 1987; or 


(c) in respect of a property acquired by purchase, amalgamation, 
merger, winding-up or otherwise, from a person who is exempt 
from tax under Part I of the Act on that person’s taxable income. 


(6) Subsections (2), 1203(3), 1207(7) and 1212(4) apply only to a 
corporation that has acquired a particular property 


(a) where it acquired the particular property in a taxation year 
commencing before 1985 and, at the time it acquired the particu- 
lar property, the corporation acquired the specified property of 
the person from whom it acquired the particular property; 


(b) where it acquired the particular property from a person in a 
taxation year commencing after 1984 and, at the time it acquired 
the particular property, the corporation acquired 


(i) all or substantially all of the Canadian resource properties 
of that person, or 


(ii) where subparagraph (1) does not apply, the specified pro- 
perty of the person; 


(c) where it acquired (other than in circumstances in which sub- 
paragraph (b)(ii) applies) the particular property after November 
16, 1978 and in a taxation year ending before February 18, 1987 
by any means other than by way of an amalgamation or wind- 
ing-up and it and the person from whom it acquired the particu- 
lar property have filed with the Minister a joint election under 
and in accordance with any of subsections 66(6), 66.1(4), 
66.1(5), 66.2(3), 66.2(4), 66.4(3), and 66.4(4) of the Act as those 
subsections read in their application to that year; 


(d) where it acquired the particular property after June 5, 1987 
by way of an amalgamation or winding-up (other than in cir- 
cumstances in which subparagraph (b)(ii) applies) and it has 
filed an election in the form prescribed for the purposes of para- 
graph 66.7(7)(c) of the Act with the Minister on or before the 
day on or before which the corporation is required to file a re- 
turn of income pursuant to section 150 of the Act for its taxation 
year in which it acquired the particular property; 

(e) where it acquired the particular property (other than by 
means of an amalgamation or winding-up or in circumstances in 
which subparagraph (b)(ii) applies) in a taxation year ending af- 
ter February 17, 1987 and it and the person from whom it ac- 
quired the particular property have filed a joint election in the 
form prescribed for the purposes of paragraph 66.7(7)(e) of the 
Act with the Minister on or before the earlier of the days on or 
before which either of them is required to file a return of income 
pursuant to section 150 of the Act in respect of their respective 
taxation years that include the time of acquisition of the particu- 
lar property; and 

(f) where it acquired (other than by way of an amalgamation or 
winding-up) the particular property in circumstances in which 
subparagraph (b)(1i) applies and it and the person from whom it 
acquired the particular property agree to have subsection (2), 
1203(3), 1207(7) or 1212(4), as the case may be, apply to them 
and notify the Minister in writing of the agreement in their re- 
turns of income under Part I of the Act for their respective taxa- 
tion years that include the time of acquisition of the particular 


property. 
(7) Where at any time after November 12, 1981 


(a) control of a corporation is considered for the purposes of 
subsection 66.7(10) of the Act to have been acquired by a person 
or group of persons, or 
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(b) a corporation ceases to be exempt from tax under Part I of 
the Act on its taxable income, 


for the purposes of section 1201, this section and section 1205, 


(c) the corporation shall be deemed after that time to be a suc- | 
cessor (within the meaning assigned by subsection (2)) that had, | 
at that time, acquired all the properties owned by the corporation | 


immediately before that time from an original owner thereof; 


(d) a joint election shall be deemed to have been filed in accor- 
dance with subsection (6) in respect of the acquisition; 


(e) the earned depletion base of the corporation immediately 


before that time shall be deemed not to be the earned depletion | 


base of the corporation immediately after that time but to be the 


earned depletion base of the original owner immediately after | 


that time: 
(f) [Revoked] 


(g) where the corporation (in this paragraph referred to as the 
“transferee”) was, immediately before and at that time, 


(1) a parent corporation (within the meaning assigned by sub- 
section 87(1.4) of the Act), or 

(ii) a subsidiary wholly-owned corporation (within the mean- 
ing assigned by subsection 87(1.4) of the Act) 


of a particular corporation (in this paragraph referred to as the | 


“transferor’), if both corporations agree to have this paragraph 


apply to them in respect of a taxation year of the transferor end- | 


ing after that time and notify the Minister in writing of the 
agreement in the return of income under Part I of the Act of the 
transferor for that year, the transferor may, if throughout that 
year the transferee was such a parent corporation or subsidiary 
wholly-owned corporation of the transferor, designate in favour 
of the transferee, in respect of that year, for the purpose of mak- 
ing a deduction under subsection (2) in respect of expenditures 
incurred by the transferee before that time and when it was such 
a parent corporation or subsidiary wholly-owned corporation of 
the transferor, an amount not exceeding such portion of the 
amount that would be its income for the year, if no deductions 
were allowed under any of section 29 of the Income Tax Appli- 
cation Rules and sections 65 to 66.7 of the Act, [as] may reason- 
ably be regarded as being attributable to 


(iii) the production from Canadian resource properties owned 
by the transferor immediately before that time. 


(iv) the disposition in the year of any Canadian resource 
properties owned by the transferor immediately before that 
time, and 


(v) such processing as is described in subparagraph 
1204(1)(b)(a11), (iv), or (v) with property owned by the trans- 
feror immediately before that time 
to the extent that such portion of the amount so designated is not 
designated under this paragraph in favour of any other taxpayer 
or under paragraph 66.7(10)(g) of the Act in favour of any tax- 
payer, and the amount so designated shall be deemed, for the 
purposes of determining the amount under subsection (2), 


(vi) to be income from the sources described in subparagraph 
(ili), (iv) or (v), as the case may be, of the transferee for its 
taxation year in which that taxation year of the transferor 
ends, and 


(vil) not to be income from the sources described in subpara- 
graph (iii), (iv) or (v), as the case may be, of the transferor 
for that year; 


(h) where, immediately before and at that time, the corporation | 


(in this paragraph referred to as the “transferee”) and another 
corporation (in this paragraph referred to as the “transferor’) 
were both subsidiary wholly-owned corporations (within the 
meaning assigned by subsection 87(1.4) of the Act) of a particu- 
lar parent corporation (within the meaning assigned by subsec- 
tion 87(1.4) of the Act), if the transferee and the transferor agree 
to have this paragraph apply to them in respect of a taxation year 
of the transferor ending after that time and notify the Minister in 


Income Tax Regulations 


writing of the agreement in the return of income under Part I of 
the Act of the transferor for that year, paragraph (g) shall apply 
for that year to the transferee and transferor as though one were 
the parent corporation (within the meaning assigned by subsec- 
tion 87(1.4) of the Act) of the other; and 


(i) where that time is after January 15, 1987 and at that time the 
corporation was a member of a partnership that owned a pro- 
perty at that time, 


(i) for the purposes of paragraph (c), the corporation shall be 
deemed to have owned immediately before that time that 
portion of the property owned by the partnership at that time 
that is equal to its percentage share of the aggregate of 
amounts that would be paid to all members of the partnership 
if it were wound up at that time, and 


(11) for the purposes of clauses (2)(b)(i)(C) and (D) for a tax- 
ation year ending after that time, the lesser of 


(A) its share of the part of the income of the partnership 
for the fiscal period of the partnership ending in the year 
that may reasonably be regarded as being attributable to 
the production from the property or to such processing as 
is described in subparagraph 1204(1)(b)(iii), Gv) or (v) 
with the property, and 
(B) an amount that would be determined under clause (A) 
for the year if its share of the income of the partnership 
for the fiscal year of the partnership were determined on 
the basis of the percentage share referred to in subpara- 
graph (i) 
shall be deemed to be income of the corporation for the year 
that may reasonably be attributable to production’ from the 
property or to such processing as is described in subpara- 
graph 1204(1)(b)(iii), (iv) or (v) with the property. 


(8) For the purposes of subsections (1) and (7), where a corporation 
acquired control of another corporation after November 12, 1981 
and before 1983 by reason of the acquisition of shares of the other 
corporation pursuant to an agreement in writing concluded on or 
before November 12, 1981, the corporation shall be deemed to have 
acquired such control on or before November 12, 1981. 


(9) Where, at any time, 


(a) contro! of a taxpayer that is a corporation has been acquired 
by a person or group of persons, 


(b) a taxpayer has disposed of all or substantially all of the tax- 
payer's Canadian resource properties, or 
(Cc) a taxpayer has disposed of the specified property of the 
taxpayer, 
and, before that time, the taxpayer or a partnership of which the 
taxpayer was a member acquired a property and it may reasonably 
be considered that one of the main purposes of the acquisition was 
to avoid any limitation provided in subsection (2) on the deduction 
in respect of the earned depletion base of the taxpayer or of a corpo- 
ration referred to as a transferee in paragraph (7)(g) or (h), the tax- 
payer or the partnership, as the case may be, shall be deemed, for 
the purposes of applying subsection (2) to or in respect of the tax- 
Payer, not to have acquired the property. 
Related Provisions: ITA 256(6)-(9) — Whether control acquired. 


(10) Where in a particular taxation year a predecessor owner of a 
Property disposes of it to a corporation in circumstances in which 
subsection (2) applies, for the purposes of applying subsection (2) 
to the predecessor owner for a taxation year ending after February 
17, 1987 in respect of its acquisition of the property, the predeces- 
sor owner shall be deemed, after the disposition, never to have ac- 
quired the property except for the purposes of making a deduction 
under subsection (2) for the particular year. 


(11) Where at any time a property is acquired by a person in cir- 
cumstances in which subsection (2) does not apply, every person 
who was an original owner or predecessor owner of the property by 
reason of having disposed of the property before that time shall, for 
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the purposes of applying this Part to or in respect of the person or 
any other person who after that time acquires the property, be 
deemed after that time not to be an original owner or predecessor 
owner of the property by reason of having disposed of the property 
before that time. 


History: Para. 1202(5)(c) amended by P.C. 2001-954, s. 1, May 31, 2001, Canada 
Gazette, Part Il, June 20, 2001, applicable to acquisitions that take place after April 26, 
1995, other than an acquisition that takes place before 1996 and that was required by an 
agreement in writing entered into before April 26, 1995. 


Para. 1202(2)(b) amended by P.C, 1999-629, s. 5, April 15, 1999, Canada Gazette, Part 
Il, April 28, 1999, applicable to 1999 er seq. 


Cl. 1202(2)(b)(i)(A) amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada 
Gazette, Part Il, November 30, 1994. 


That portion of subpara. 1202(2)(b)(i) following cl. (D) substituted, and para. 
1202(7)(f) revoked, by P.C. 1993-415, subsecs. 1(1) and (3) March 9, 1993, Canada 
Gazette, Part Il, March 24, 1993, applicable to taxation years ending after February 17, 
1987, 


Para. 1202(4)(a) substituted by subsec. 1(2) of the said P.C. 1993-415, applicable with 
respect to dispositions occurring: in taxation years commencing after March 23, 1993; 
and with respect to a disposition of a property made by a taxpayer in a taxation year 
commencing before March 24, 1993 and ending after February 17, 1987 where 


(a) the taxpayer, and 


(b) each corporation that, before the end of the taxpayer’s taxation year that in- 
cludes the date of publication, acquired the property or any other property that was 
disposed of by the taxpayer in a taxation year ending after February 17, 1987 as 
part of a transaction or an event as a consequence of which that corporation was or, 
but for that subsection, would be entitled to deduct an amount under subsec. 
1202(2) in respect of an expenditure of the taxpayer, 


so elect by notice in writing filed with the Minister of National Revenue on or before 
the day that is 180 days after the end of the taxpayer’s taxation year that included 
March 24, 1993, and file waivers in the form and within the time referred to in subpara. 
152(4)(a)(ii) of the Act in respect of taxation years commencing before March 24, 1993 
with respect to the consequences of the election. And where a taxpayer has so elected 
in respect of a disposition, a form containing a designation under subpara. 
1202(4)(a)(ii) shall be deemed to have been filed within the time required in that sub- 
paragraph if it is filed with the Minister of National Revenue on or before the day that 
is 180 days after the end of the taxpayer’s taxation year that includes March 24, 1993. 


Subsecs. 1202(2) to (11) substituted for subsecs. (2) to (6) by P.C. 1990-2780, s. 3, 
December 20, 1990, Canada Gazette, Part I, January 16, 1991, applicable (except for 
cl. (2)(b)(i)(C) and subsec. (9)) to taxation years ending after February 17, 1987 except 
that the Minister of National Revenue shall be deemed to have been notified in circum- 
stances satisfying the condition in para. 1202(7)(g)or (h) if the Minister is notified in 
writing of the agreement referred to therein before July 16, 1991. 


Cl. 1202(2)(b)(i)(C) and subsec. 1202(9) are applicable to taxation years ending after 
February 17, 1987 except that with respect to property acquired before January 15, 
1987, or acquired before 1988, where the person acquiring the property is considered 
for the purposes of section 66.7 of the Act to have been obliged on that date to acquire 
the property pursuant to the terms of an agreement in writing entered into on or before 
that date, 


(a) cl. (2)(b)(i)(C) shall be read as follows: 


“(C) where the particular property was an interest in or a right to take or 
remove petroleum or natural gas or a right to take or remove minerals from a 
property, the production from that property,”; and 


(b) subsec. (9) is not applicable. 
That portion of subsec. 1202(2) preceding para. (a) substituted by P.C. 1990-2256, sub- 


sec. 1(1), October 18, 1990, Canada Gazette, Part Il, November 7, 1990, applicable in 
respect of taxation years commencing after 1984. 


Subsec. 1202(2.1) added by the said P.C. 1990-2256, subsec. 1(2), applicable in respect 
of taxation years commencing after 1984 except that the Minister of National Revenue 
shall be deemed to have been notified in circumstances satisfying the condition set out 
in para. (c) if the Minister is notified in writing of the agreement referred to therein 
before May 7, 1991. 


That portion of subsec. 1202(3) preceding para. (a) substituted by the said P.C. 1990- 
2256, subsec. 1(3), applicable in respect of taxation years commencing after 1984. 


Subsec. 1202(3.1) added by the said P.C. 1990-2256, subsec. 1(4), applicable in respect 
of taxation years commencing after 1984 except that the Minister of National Revenue 
shall be deemed to have been notified in circumstances satisfying the condition set out 
in para. (c) if the Minister is notified in writing of the agreement referred to therein 
before May 7, 1991. 

Subsec. 1202(3.2) added by P.C. 1990-2256, subsec. 1(4), applicable to taxation years 
ending after July 19, 1985. 

Para. 1202(4)(e.1) added by the said P.C. 1990-2256, subsec. 1(5), applicable to 1985 
et seq. except that where the Minister of National Revenue is notified in writing of the 
agreement referred to in the para. before May 7, 1991 the requirement in the para. with 
regard to notifying the Minister shall be deemed to have been satisfied. 
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That portion of subsec. 1202(2) preceding para. (a) substituted by P.C. 1990-162, sub- 
sec. 1(1), February 1, 1990, Canada Gazette, Part Il, February 14, 1990, applicable 
with respect to acquisitions occurring after 1982 except that with respect to acquisitions 
occurring after 1982 and in taxation years commencing before 1985, the reference to 
“Canadian resource properties of the predecessor” shall be read as a reference to “pro- 
perty of the predecessor used by the predecessor in carrying on in Canada any of the 
businesses described in any of subparagraphs 66(15)(h)(i) to (vii) of the Act as were 
carried on by the predecessor”. 


That portion of subsec. 1202(3) preceding para. (a) substituted by the said P.C. 1990- 
162, subsec. 1(2), applicable with respect to acquisitions occurring after 1982 except 
that with respect to acquisitions occurring after 1982 and in taxation years commencing 
before 1985, the reference to “Canadian resource properties of the first successor cor- 
poration” shall be read as a reference to “property of the first successor corporation 
used by it in carrying on in Canada such of the businesses described in any of subpara- 
graphs 66(15)(h)(i) to (vii) of the Act as were carried on by it”. 


Para. 1202(4)(d) was substituted by the said P.C. 1990-162, subsec. 1(3), applicable 
with respect to transactions occurring in taxation years commencing after 1984. 


Para. 1202(4)(f) substituted by subsec. 1(4) of the said P.C. 1990-162, applicable to 
taxation years ending after March 1985. 


That portion of subsec. 1202(5) preceding para. (a) substituted by the said P.C. 1990- 
162, subsec. 1(5), applicable with respect to acquisitions occurring after 1982 except 
that with respect to acquisitions occurring after 1982 and in taxation years commencing 
before 1985, the reference to “Canadian resource properties of the predecessor” shall 
be read as a reference to “property of the predecessor used by the predecessor in carry- 
ing on in Canada any of the businesses described in any of subparagraphs 66(15)(h)(i) 
to (vii) of the Act as were carried on by the predecessor”. 


Cl. 1202(2)(a)(G)(A) substituted by P.C. 1986-2590, subsec. 7(1), November 20, 1986, 
Canada Gazette, Part Il, December 10, 1986, applicable after April 19, 1983. 


Subpara. 1202(3)(a)(i) substituted by the said P.C. 1986-2590, subsec. 7(2), applicable 
after April 19, 1983. 


That portion of subsec. 1202(2) preceding para. (a) substituted by P.C. 1985-2277, sub- 
sec. 3(1), July 24, 1985, Canada Gazette, Part Il, August 7, 1985, applicable with re- 
spect to acquisitions of property occurring after April 19, 1983. 


Para. 1202(4)(d) substituted by the said P.C. 1985-2277, subsec. 3(2), applicable with 
respect to acquisitions of property occurring after April 19, 1983. 


That portion of subsec. 1202(5) preceding para. (a) substituted by the said P.C. 1985- 
2277, subsec. 3(3), applicable with respect to acquisitions of property occurring after 
April 19, 1983. 


Subsec. 1202(1) substituted by P.C. 1985-465, subsec, 3(1), February 14, 1985, Can- 
ada Gazette, Part Il, March 6, 1985, applicable to taxation years ending after Novem- 
ber 2 rosie 


That portion of cl. 1202(2)(a)(i)(D) preceding subcl. (I) substituted, applicable with 
respect to amounts that, after March 6, 1985, become receivable; and_ subcls. 
1202(2)(a)G)(D)(D and (II) substituted, applicable after January 1, 1981, by P.C. 1985- 
465, subsecs. 3(2) and (3), February 14, 1985, Canada Gazette, Part Il, March 6, 1985. 


That portion of subpara. 1202(3)(a)(iv) preceding cl. (A) substituted, applicable with 
respect to amounts that, after March 6, 1985, become receivable; cls. 1202(3)(a)(iv)(A) 
and (B) substituted, effective from January 1, 1981, by the said P.C. 1985-465, subsecs. 
3(4), (5). 

Subsec. 1202(4) added by the said P.C. 1985-465, subsec. 3(6), applicable to taxation 
years ending after November 12, 1981. 


Subsecs. 1202(5), (6) added by the said P.C. 1985-465, subsec. 3(6), applicable to taxa- 
tion years ending after November 12, 1981. 


That portion of subsec. 1202(2) preceding para. (a) and that portion of subpara. 
1202(2)(a)() following cl. (B) substituted by P.C. 1981-3329, subsecs. 3(1), (2), No- 
vember 26, 1981, Canada Gazette, Part II, December 9, 1981, applicable in respect of 
taxation years ending after December 11, 1979 except that cls. 1202(1)(a)(C), (D) ef- 
fective in respect of 1981 ef seq. 


All that portion of subsec. 1202(3) preceding para. (b) substituted by the said P.C. 
1981-3329, subsec. 3(3), applicable in respect of taxation years ending after December 
11, 1979 except that subparas. 1202(3)(a)(iii), (iv) effective in respect of 1981 er seq. 
That portion of subsec. 1202(2) preceding para. (a) substituted, cl. 1202 (2)(a)(i)(B) 
added, and former cl. 1202(2)(a)(i)(B) renumbered as (C), by P.C. 1980-1483, subsecs. 
2(1), (2), June 5, 1980, Canada Gazette, Part Il, June 25, 1980, effective November 17, 
1978. 

All that portion of subsec. 1202(3), preceding subpara. (a)(ii) substituted by the said 
P.C. 1980-1483, subsec. 2(3), effective November, 17, 1978. 

All that portion of subsec. 1202(2) preceding para. (a) substituted by P.C. 1979-649, 
subsec. 2(1), March 8, 1979, Canada Gazette, Part Il, March 28, 1979, effective com- 
mencing April 29, 1978. 

Para. 1202(2)(b) substituted by the said P.C. 1979-649, subsec. 2(2), effective com- 
mencing April 29, 1978. 

All that portion of subsec. 1202(3) preceding para. (b) substituted by the said P.C. 
1979-649, subsec. 2(3), applicable to 1977 et seq. 

Subsec. 1202(1) substituted by subsec. 4(1) of P.C. 1978-1849, June 8, 1978, Canada 
Gazette, Part Il, June 28, 1978, applicable on and after April I, 1977. 


1687 


Nn 
S 
So) 
Ss 
ws 
— 
S 
a 
0) 
~ 


Reg. 
S. 1202 


All that portion of subsec. 1202(2) preceding subpara. (a)(i1) substituted by subsec. 4(2) 
of P.C. 1978-1849, June 8, 1978, Canada Gazette, Part Il, June 28, 1978, applicable to 
1977 et seq. 

Subpara. 1202(2)(a)(ii) substituted by subsec. 4(3) of the said P.C. 1978-1849, applica- 
ble to taxation years ending after May 6, 1974. 

Subpara. 1202(2)(b)(ii) substituted by subsec. 4(4) of the said P.C. 1978-1849, June 8, 
1978, Canada Gazette, Part Il, June 28, 1978, applicable to taxation years ending after 
May 6, 1974. 

All that portion of subsec. 1202(3) preceding para. (b) substituted by subsec. 4(5) of the 
said P.C. 1978-1849, applicable to 1977 et seq. 

Para. 1202(3)(b) substituted by subsec. 4(6) of the said P.C. 1978-1849, applicable to 
taxation years ending after May 6, 1974. 

Definitions [Reg. 1202]: “acquired” — Reg. 1202(8), (9); “amount” — ITA 248(1); 
“Canadian development expense” — ITA 66.2(5), 248(1); “Canadian exploration ex- 
pense” — ITA 66.1(6), 248(1); “Canadian oil and gas exploration expense” — Reg. 
1206(1); “control” — ITA 256(6)—(9); “corporation” — ITA 248(1), Interpretation Act 
35(1); “disposed”, “disposes” —ITA  248(1)“disposition”, “disposition” — ITA 
248(1); “earned depletion base” — Reg. 1202(1), 1205(1); “fiscal period” — ITA 
249.1; “Minister’—ITA 248(1); “month” — /nterpretation Act 35(1); “original 
owner’ — Reg. 1206(1); “parent” — Reg. 1214(3); “person” —ITA 248(1); “prede- 
cessor owner” — Reg. 1206(1): “prescribed”, “property” — ITA 248(1); “related” — 
ITA 251(2)-(6); “resource” — Reg. 1206(1); “share” —ITA 248(1); “specified per- 
centage”, “specified property”, “stated percentage’ —Reg. 1206(1); “subsidiary 
wholly-owned corporation” —ITA 248(1); “successor” —Reg. 1202(2). 1202(7); 
“taxable income” —ITA 248(1); “taxation year’?—ITA 249; “taxpayer” — ITA 
248(1); “transferee”, “transferor” — Reg. 1202(7)(g), (h); “writing” — /nterpretation 
Act 35(1). 


1203. Mining exploration depletion — (1) In computing a tax- 
payer’s income for a taxation year there may be deducted such 
amount as he may claim not exceeding the lesser of 


(a) the amount if any, by which 
(i) the aggregate of 


(A) 25 per cent of his income for the year, computed in 
accordance with Part I of the Act without reference to 
paragraph 59(3.3)(f) thereof and on the assumption that 
no deduction were allowed under section 65 thereof, and 


(B) the amount, if any, included in computing his income 
for the year by virtue of paragraph 59(3.3)(f) of the Act 


exceeds 


(ii) the aggregate of amounts deducted under sections 1201, 
1202,-1207 and 1212 in computing his income for the year; 
and 


(b) his mining exploration depletion base as of the end of the 
year (before making any deduction under this subsection for the 
year). 


(2) For the purposes of this section, “mining exploration depletion 
base” of a taxpayer as of a particular time means the amount by 
which the aggregate of 


(a) 33'/3 per cent of the amount by which 


(i) the aggregate of all amounts each of which was the stated 
percentage of an expenditure that is, or but for paragraph 
66(12.61)(b) of the Act would be, incurred by the taxpayer 
after April 19, 1983 and before the particular time and each 
of which was a Canadian exploration expense 


(A) described in subparagraph 66.1(6)(a) (iii) of the Act, 
or 
(B) that would have been described in subparagraph 
66.1(6)(a)(iv)  [66.1(6)“Canadian exploration ex- 
pense”’(h)] or (v) [subpara. (i)] of the Act if the references 
in those subparagraphs to “any of subparagraphs (i) to 
(ii1.1)” were read as “subparagraph (iii)”, 

other than an expense described in clause (A) or (B) that was 


(C) an expense renounced by the taxpayer under subsec- 
tion 66(10.1) or (12.6) of the Act, 


(D) an amount that was a Canadian exploration and de- 
velopment overhead expense of the taxpayer, 
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(E) an amount that was in respect of financing, including 
any cost incurred prior to the commencement of carrying 
on a business, or 


(F) an eligible expense within the meaning of the Cana- 
dian Exploration Incentive Program Act in respect of 
which the taxpayer, a partnership of which the taxpayer 
was a member or a principal-business corporation of 
which the taxpayer was a shareholder, has received, is 
deemed to have received, is entitled to receive or may 
reasonably be expected to receive at any time an incentive 
under that Act, 


exceeds 


(ii) the aggregate of all amounts each of which is the stated 
percentage of an amount of assistance (within the meaning 
assigned by paragraph 66(15)(a.1) [66(15)‘‘assistance’’] of 
the Act) that any person has received, is entitled to receive 
or, at any time, becomes entitled to receive in respect of an 
expense that would be described in subparagraph (i) if that 
subparagraph were read without reference to clause (C) 
thereof, other than such an amount in respect of an expense 
renounced under subsection 66(10.1) or (12.6) of the Act 


(A) by a corporation in favour of the taxpayer, where the 
amount of that assistance is excluded from the aggregate 
in respect of which the expense is so renounced, or 


(B) by the taxpayer, where the amount of that assistance 
is not excluded from the aggregate in respect of which the 
expense is so renounced, and 


(b) where the taxpayer is a successor corporation, any amount 
required by paragraph (3)(a) to be added before the particular 
time in computing the taxpayer’s mining exploration depletion 
base 


exceeds the aggregate of 


(c) all amounts each of which is an amount deducted by the tax- 
payer under subsection (1) in computing his income for a taxa- 
tion year ending before the particular time; and 


(d) where the taxpayer is a predecessor, all amounts required by 
paragraph (3)(b) to be deducted before the particular time in 
computing the taxpayer’s mining exploration depletion base. 


(3) Subject to subsections 1202(5) and (6), where a corporation (in 
this section referred to as the “successor corporation”) has at any 
time (in this subsection referred to as the “time of acquisition”’) af- 
ter April 19, 1983 and in a taxation year (in this subsection referred 
to as the “transaction year”) acquired a property from another per- 
son (in this subsection referred to as the “predecessor’’) the follow- 
ing rules apply: 
(a) for the purpose of computing the mining exploration deple- 
tion base of the successor corporation as of any time after the 
time of acquisition, there shall be added an amount equal to the 
amount required by paragraph (b) to be deducted in computing 
the mining exploration depletion base of the predecessor; and 


(b) for the purpose of computing the mining exploration deple- 

tion base of the predecessor as of any time after the transaction 

year of the predecessor, there shall be deducted the amount, if 

any, by which 
(i) the mining exploration depletion base of the predecessor 
immediately after the time of acquisition (assuming for this 
Purpose that, in the case of an acquisition as a result of an 
amalgamation described in section 87 of the Act, the prede- 
cessor existed after the time of acquisition and no property 
was acquired or disposed of in the course of the 
amalgamation) 

exceeds 


(ii) the amount, if any, deducted under subsection (1) in com- 
puting the income of the predecessor for the transaction year 
of the predecessor. 


(3.1) [Revoked] 
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(4) For greater certainty, where an expense incurred before a partic- 
ular time is included in the aggregate calculated under subparagraph 
(2)(a)(i) in respect of a taxpayer and subsequent to the particular 
time any person becomes entitled to receive an amount of assistance 
(within the meaning assigned by paragraph 66(15)(a.1) [66(15)“as- 
sistance”] of the Act) that is included in the aggregate calculated 
under subparagraph (2)(a)(ii), the stated percentage of the amount 
of assistance shall be included in the amounts referred to in subpar- 
agraph (2)(a)(ii) in respect of the taxpayer at the time the expense 
was incurred. 


History: That portion of subparas. 1203(2)(a)(i) and (ii) preceding cl. (A), and subsec. 
(4) substituted, cl. (2)(a)(i)(F) added, by P.C. 1990-2780, subsecs. 4(1), (2), (3), (6), 
December 20, 1990, Canada Gazette, Part Il, January 16, 1991, applicable to 1988 er 
seq. 


That portion of subsec. 1203(3) preceding para. (a) substituted, (3.1) revoked, by sub- 
secs. 4(4), (5) of the said P.C. 1990-2780, applicable to taxation years ending after 
February 17, 1987. 


That portion of subpara. 1203(2)(a)(i) preceding cl. (A), cl. (2)(a)(i)(C), subpara. 
(2)(a)(ii) and subsec. (4) were substituted by P.C. 1990-2256, subsecs. 2(1) to (3) and 
(6), October 18, 1990, Canada Gazette, Part Il, November 7, 1990, applicable in re- 
spect of expenditures or expenses incurred after February 1986. 


That portion of subsec. 1203(3) preceding para. (a) was substituted by subsec. 2(4) of 
the said P.C. 1990-2256, applicable in respect of taxation years commencing after 
1984. 


Subsec. 1203(3.1) was added by subsec. 2(5) of the said P.C. 1990-2256, applicable in 
respect of taxation years commencing after 1984 except that the Minister of National 
Revenue shall be deemed to have been notified in circumstances satisfying the condi- 
tion set out in para. (c) if the Minister is notified in writing of the agreement referred to 
therein within 180 days after November 7, 1990. 


That portion of subsec. 1203(3) preceding para. (a) substituted by P.C. 1990-162, s. 2, 
applicable with respect to acquisitions occurring after 1982 except that with respect to 
acquisitions occurring after 1982 and in taxation years commencing before 1985, the 
reference to “Canadian resource properties of the predecessor” shall be read as a refer- 
ence to “property of the predecessor used by the predecessor in carrying on in Canada 
such of the businesses described in any of subparagraphs 66(15)(h)(i) to (vii) of the Act 
as were carried on by the predecessor”. 

Subpara. 1203(1)(a)(i) substituted, applicable to taxation years ending after April 19, 
1983, all that portion of subsec. 1203(3) preceding para. (a) substituted, applicable with 
respect to acquisitions of property occurring after April 19, 1983, by P.C. 1985-2277, 
subsecs. 4(1) and (2), July 24, 1985, Canada Gazette, Part II, August 7, 1985. 

S. 1203 added by P.C. 1985-465, s. 4, February 14, 1985, Canada Gazette, Part II, 
March 6, 1985, applicable with respect to expenses incurred after April 19, 1983. 
Former s. 1203 revoked by P.C. 1981-3329, s. 4, November 26, 1981, Canada Gazette, 
Part II, December 9, 1981, applicable in respect of taxation years ending after Decem- 
ber 11, 1979. 

Definitions [Reg. 1203]: “amount”, “business” — ITA 248(1); “Canadian develop- 
ment expense” — ITA 66.2(5), 248(1), Reg. 1206(4)(a); “Canadian exploration and de- 
velopment expenses” — ITA 66(15), 248(1), Reg. 1206(4)(a); “Canadian exploration 
and development overhead expense” — Reg. 1206(1), (4.1); “Canadian exploration ex- 
pense” —ITA 66.1(6), 248(1), Reg. 1206(4)(a); “commencement” — Jnterpretation 
Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “disposition” — ITA 
248(1); “mining exploration depletion base” — Reg. 1203(2), (3); “person” —ITA 
248(1); “predecessor” — Reg. 1203(3); “property”, “shareholder” — ITA 248(1); 
“stated percentage” — Reg. 1206(1); “successor corporation” — Reg. 1203(3); “taxa- 
tion year” —ITA 249; “taxpayer” —ITA 248(1); “time of acquisition”, “transaction 
year” — Reg. 1203(3). 


1204. Resource profits — (1) [“Gross resource profits” ] — 
For the purposes of this Part, “gross resource profits” of a taxpayer 
for a taxation year means the amount, if any, by which the total of 


(a) the amount, if any, by which the aggregate of 


(i) the aggregate of amounts, if any, that would be included 
in computing the taxpayer’s income for the year by virtue of 
subsection 59(2) and paragraphs 59(3.2)(b) and 59.1(b) of 
the Act if subsection 59(2) were read without reference to 
subsection 64(1) therein, and 

(i.1) the amount, if any, by which the amount included in 
computing his income for the year by virtue of paragraph 
59(3.2)(c) of the Act exceeds the proceeds of disposition of 
property described in clause 66(15)(c)(i1)(A) [66(15)“Cana- 
dian resource property”’(b)(i)] of the Act that became receiva- 
ble in the year or a preceding taxation year and after Decem- 
ber 31, 1982 to the extent that such proceeds have not been 
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deducted in determining the amount under this subparagraph 
for a preceding taxation year 


exceeds 


(i1) the aggregate of amounts, if any, deducted in computing 
his income for the year by virtue of paragraph 59.1(a) and 
subsections 64(1.1) and (1.2) of the Act, 


(b) the amount, if any, of the aggregate of his incomes for the 
year from 


(i) the production of petroleum, natural gas, related hydrocar- 
bons or sulphur from 


(A) oil or gas wells in Canada operated by the taxpayer, 
or 


(B) natural accumulations (other than mineral resources) 
of petroleum or natural gas in Canada operated by the 
taxpayer, 

(ii) the production and processing in Canada of 


(A) ore, other than iron ore or tar sands ore, from mineral 
resources in Canada operated by him to any stage that is 
not beyond the prime metal stage or its equivalent, 


(B) iron ore from mineral resources in Canada operated 
by him to any stage that is not beyond the pellet stage or 
its equivalent, and 


(C) tar sands ore from mineral resources in Canada oper- 
ated by him to any stage that is not beyond the crude oil 
stage or its equivalent, 


(iii) the processing in Canada of 


(A) ore, other than iron ore or tar sands ore, from mineral 
resources in Canada not operated by him to any stage that 
is not beyond the prime metal stage or its equivalent, 


(B) iron ore from mineral resources in Canada not oper- 
ated by him to any stage that is not beyond the pellet 
stage or its equivalent, and 


(C) tar sands ore from mineral resources in Canada not 
operated by him to any stage that is not beyond the crude 
oil stage or its equivalent, 


(iv) the processing in Canada of 


(A) ore, other than iron ore or tar sands ore, from mineral 
resources outside Canada to any stage that is not beyond 
the prime metal stage or its equivalent, 


(B) iron ore from mineral resources outside Canada to 
any stage that is not beyond the pellet stage or its 
equivalent, and 


(C) tar sands ore from mineral resources outside Canada 
to any stage that is not beyond the crude oil stage or its 
equivalent, 


(v) the processing in Canada of heavy crude oil recovered 
from an oil or gas well in Canada to any stage that is not 
beyond the crude oil stage or its equivalent, and 


(vi) Canadian field processing, 


(b.1) the total of all amounts (other than an amount included be- 
cause of paragraph (b) in computing the taxpayer’s gross re- 
source profits for the year) each of which is an amount included 
in computing the taxpayer’s income for the year as a rental or 
royalty computed by reference to the amount or value of produc- 
tion from a natural accumulation of petroleum or natural gas in 
Canada, an oil or gas well in Canada or a mineral resource in 
Canada, and 


(c) if the taxpayer owns all the issued and outstanding shares of 
the capital stock of a railway company throughout the year, the 
amount that may reasonably be considered to be the railway 
company’s income for its taxation year ending in the year from 
the transportation of such of the taxpayer’s ore as is described in 
clause (b)(ii)(A), (B) or (C), 


exceeds the aggregate of the taxpayer’s losses for the year from the 
sources described in paragraph (b), where the taxpayer’s incomes 
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and losses are computed in accordance with the Act on the assump- 
tion that the taxpayer had during the year no incomes or losses ex- 
cept from those sources and was allowed no deductions in comput- 
ing the taxpayer’s income for the year other than 


(d) amounts deductible under section 66 of the Act (other than 
amounts in respect of foreign exploration and development ex- 
penses) or subsection 17(2) or (6) or section 29 of the Income 
Tax Application Rules, for the year; 


(e) the amounts deductible or deducted, as the case may be, 
under section 66.1, 66.2 (other than an amount that is in respect 
of a property described in clause 66(15)(c)(ii)(A) [66(15)“Cana- 
dian resource property’(b)(i)] of the Act), 66.4, 66.5 or 66.7 
(other than subsection (2) thereof) of the Act for the year; and 


(f) any other deductions for the year that can reasonably be re- 
garded as applicable to the sources of income described in para- 
graph (b) or (b.1), other than a deduction under paragraph 
20(1)(ss) or (tt) of the Act or section 1201 or subsection 
1202(2), 1203(1), 1207(1) or 1212(1). 
History: The opening words of subpara. 1204(1)(b)(i) amended, and subpara. 
1204(1)(b)(vi) added, by P.C. 1999-629, subsecs. 6(1) and (2), April 15, 1999, Canada 
Gazette, Part I, April 28, 1999, applicable to taxation years that begin after 1996. 
The opening words of subsec. 1204(1), cl. 1204(1)(b)G)(B), and paras. 1204(1)(b.1) 
and (f) amended by P.C. 1996-1488, subsecs. 2(1) to (4), September 24, 1996, Canada 
Gazette, Part II, October 16, 1996; the opening words to subsec. (1) applicable to taxa- 
tion years that begin after December 20, 1991; cl. (b)(i)(B) applicable to taxation years 
that end after March 1985; para. (b.1) applicable to taxation years that begin after 1990; 
para. (f) applicable to taxation years that end after February 22, 1994. 
Para. 1204(1)(d) amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada Ga- 
zette, Part Il, November 30, 1994. 
Subpara. 1204(1)(b)(i) substituted by P.C. 1990-2780, subsec. 5(1), December 20, 
1990, Canada Gazette, Part II, January 16, 1991, applicable to taxation years ending 
after March 1985. 
All that portion of subsec. 1204(1) between paras. (b.1) and (d) substituted by subsec. 
5(2) of the said P.C. 1990-2780, applicable to taxation years commencing after 1987. 
Paras. 1204(1)(e), (f) substituted by subsec. 5(3) of the said P.C. 1990-2780, applicable 
to taxation years ending after February 17, 1987. 
Subpara. 1204(1)(a)(i) substituted by P.C. 1990-162, subsec. 3(1), February 1, 1990, 
Canada Gazette, Part II, February 14, 1990, applicable to taxation years commencing 
after 1984. 
Subpara. 1204(1)(b)(i) and para. (b.1) substituted by subsecs. 3(2) and (3) of the said 
P.C. 1990-162, applicable to taxation years ending after March 1985. 
Para. 1204(1)(e) substituted by subsec. 3(4) of the said P.C. 1990-162, applicable to 
1985 et seq. 
All that portion of para. 1204(1)(a) preceding subpara. (ii) and para. 1204(1)(e) substi- 
tuted, applicable to taxation years commencing after 1982; subparas. 1204(1)(b)(ii) to 
(v) substituted, applicable to taxation years commencing after November 12, 1981: 
para. 1204(1)(f) substituted, applicable to taxation years ending after April 19, 1983; all 
that portion of subsec. 1204(1) following para. (b.1) and preceding para. (c), and para. 
(c) substituted, para. 1204(1)(c.1) added by P.C. 1985-465, subsecs. 5(1)—(5), February 
14, 1985, Canada Gazette, Part Il, March 6, 1985. 
Paras. 1204(1)(a), (b.1), (e), (f) substituted, subpara. 1204(1)(b)(v) added by P.C. 1981- 
3329, subsecs. 5(1)-(4), November 26, 1981, Canada Gazette, Part Il, December 9, 
1981, applicable, as to paras. 1204(1)(a), (e), in respect of taxation years ending after 
December 11, 1979, as to subpara. 1204(1)(b)(v), in respect of 1981 ef seq. 
Subpara. 1204(1)(b)(v) revoked, para. 1204(1)(b.1) added by P.C. 1981-411, February 
19, 1981, Canada Gazette, Part I], March 11, 1981, effective December 12, 1979. 
Para. 1204(1)(f) substituted by P.C. 1979-649, s. 3, March 8, 1979, Canada Gazette, 
Part Il, March 28, 1979, effective for taxation years ending after April 10, 1978. 
Para, 1204(1)(a) substituted by P.C. 1978-1849, s. 5, June 8, 1978, Canada Gazette, 
Part II, June 28, 1978, applicable to 1977 et seq. 
Selected Cases [Reg. 1204(1)]: Gulf Canada Resources y. Canada, [1995] | 


C.T.C. 334 (FCA) (Production as “business” must include disposition of material by 
sale or otherwise). 


(1.1) [“Resource profits”] — For the purposes of this Part, “re- 
source profits” of a taxpayer for a taxation year means the amount, 
if any, by which the taxpayer’s gross resource profits for the year 
exceeds the total of 


(a) all amounts deducted in computing the taxpayer’s income for 
the year other than 


(i) an amount deducted in computing the taxpayer’s gross re- 
source profits for the year, 
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(ii) an amount deducted under any of section 8, paragraphs 
20(1)(ss) and (tt), sections 60 to 64 and subsections 66(4), 
66.7(2) and 104(6) and (12) of the Act and section 1201 and 
subsections 1202(2), 1203(1), 1207(1) and 1212(1) in com- 
puting the taxpayer’s income for the year, 


(iii) an amount deducted under section 66.2 of the Act in 
computing the taxpayer’s income for the year, to the extent 
that it is attributable to any right, licence or privilege to store 
underground petroleum, natural gas or related hydrocarbons 
in Canada, 

(iv) an amount deducted in computing the taxpayer’s income 
for the year from a business, or other source, that does not 
include any resource activity of the taxpayer, and 


(v) an amount deducted in computing the taxpayer’s income 
for the year, to the extent that the amount 


(A) relates to an activity 
(I) that is not a resource activity of the taxpayer, and 
(11) that is 
1. the production, processing, manufacturing, dis- 
tribution, marketing, transportation or sale of any 
property, 
2. carried out for the purpose of earning income 
from property, or 
3. the rendering of a service by the taxpayer to an- 
other person for the purpose of earning income of 
the taxpayer, and 
(B) does not relate to a resource activity of the taxpayer, 
(b) all amounts each of which is the amount, if any, by which 


(i) the amount that would have been charged to the taxpayer 
by a person or partnership with whom the taxpayer was not 
dealing at arm’s length if the taxpayer and that person or 
partnership had been dealing at arm’s length 


(A) for the use after March 6, 1996 and in the year of a 
property (other than money) owned by that person or 
partnership, or 


(B) for the provision after March 6, 1996 and in the year 
by that person or partnership of a service to the taxpayer 


exceeds the total of 


(ii) the amount charged to the taxpayer for the use of that 
property or the provision of that service in that period, and 


(iii) the portion of the amount described in subparagraph (1) 
that, if it had been charged, would not have been deductible 
in computing the taxpayer’s resource profits, and 
(c) where the year ends after February 21, 1994, all amounts ad- 
ded under subsection 80(13) of the Act in computing the tax- 
payer’s gross resource profits for the year. 
Related Provisions: Reg. 1204(1.2) — Interpretation. 
History: Subsec. 1204(1.1) added by P.C. 1996-1488, subsec. 2(5), September 24, 
1996, Canada Gazette, Part Il, October 16, 1996, applicable to taxation years that be- 
gin after December 20, 1991 except that, for each taxation year that began before July 


24, 1992, the amount determined under para. 1204(1.1)(a) is deemed to be equal to the 
amount determined by the formula 


where 


A is the total that would otherwise be determined under that paragraph; 
B is the number of days in the year that are after July 23, 1992; and 
C is the number of days in the year. 


(1.2) [Interpretation for (1 1)] — For the f h 
x purposes of paragra 
(1.1)(b) and this subsection, : 


(a) a taxpayer is considered not to deal at arm’s length with a 
Partnership where the taxpayer does not deal at arm’s length 
with any member of the partnership; 
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(b) a partnership is considered not to deal at arm’s length with 
another partnership where any member of the first partnership 
does not deal at arm’s length with any member of the second 
partnership; 


(c) where a taxpayer is a member, or is deemed by this para- 
graph to be a member, of a partnership that is a member of an- 
other partnership, the taxpayer is deemed to be a member of the 
other partnership; and 


(d) the provision of a service to a taxpayer does not include the 
provision of a service by an individual in the individual’s capac- 
ity as an employee of the taxpayer. 

History: Subsec. 1204(1.2) added by P.C. 1996-1488, subsec. 2(5), September 24, 


1996, Canada Gazette, Part II, October 16, 1996, applicable to taxation years that end 
after March 6, 1996. 


(2) [Income of a trust] — For greater certainty, for the purposes 
of this section, in computing the income or loss of a trust for a taxa- 
tion year from the sources described in paragraphs (1)(b) and (b.1), 
no deduction shall be made in respect of amounts deductible by the 
trust pursuant to subsection 104(6) or (12) of the Act. 


History: Subsec. 1204(2) substituted by P.C. 1985-465, subsec. 5(6), February 14, 
1985, Canada Gazette, Part Il, March 6, 1985. 


(3) [Exclusions] — A taxpayer’s income or loss from a source 
described in paragraph (1)(b) does not include 


(a) any income or loss derived from transporting, transmitting or 
processing (other than processing described in clause 
(1)(b)@i)(C), (ii)(C) or (iv)(C) or subparagraph (1)(b)(v) or (vi)) 
petroleum, natural gas or related hydrocarbons or sulphur from a 
natural accumulation of petroleum or natural gas; 


(b) any income or loss arising because of the application of para- 
graph Naat 1) or (z.2) or (z.5) or section 107.3 of the Act; and 


Proposed Amendment — Reg. 1204(3)(b) 


a (b) any income or loss arising because of the application of 
_ paragraph 12( 1)(z.1) or (z.2) or section 107. 3 of the Act; and 


Application: The June 9, 2003 draft regulations (natural res 
will amend pare. 1204(3)(b) to read as above, ee to tax 
after 2006. : . 
Technical Notes: Subsection oa prowides! thar a - loss derived 
from transporting, transmitting or processing oil and gas, other than the processing of 
ei ‘sands ore or heavy. crude oil, is not taken into account in. the determination of 

“resource profits”. — 
Subsection 1204(3) i is amended, applicable to taxation years < after + 2006 to remove the 
reference to a resource loss i in paragraph 12(1)(z.5) of Me Act. Be es on the 
repeal of that provision. 


ars. that Ge 


(c) any income or loss that can reasonably be attributable to a 
service rendered by the taxpayer (other than processing de- 
scribed in subparagraph (1)(b)(i1i), (iv), (v) or (vi) or activities 
carried out by the taxpayer as a coal mine operator). 
History: Paras. 1204(3)(a), (b) and (c) amended by P.C. 1999-629, subsecs. 6(3) and 
(4), April 15, 1999, Canada Gazette, Part Il, April 28, 1999, paras. (a) and (b) applica- 
ble to taxation years that begin after 1996 and para. (c) applicable to taxation years that 
begin after March 6, 1996. 
Subsec. 1204(3) amended by P.C. 1996-1488, subsec. 2(6), September 24, 1996, Can- 
ada Gazette, Part Il, October 16, 1996, applicable to taxation years that end after Feb- 
ruary 22, 1994, except that para. 1204(3)(c) does not apply to taxation years that began 
before March 7, 1996. 
Subsec. 1204(3) substituted by P.C. 1985-465, subsec. 5(7), February 14, 1985, Can- 
ada Gazette, Part Il, March 6, 1985,.applicable to taxation years commencing after 
November 12, 1981. 
Subsec, 1204(3) substituted by P.C. 1981-3329, subsec. 5(5), November 26, 1981, 
Canada Gazette, Part Il, December 9, 1981, applicable in respect of 1981 et seg. 


(4) [Syncrude project] — Notwithstanding any other provision 
in this Part, for the purposes of this Part, the income or loss of a 
taxpayer for a taxation year shall be computed on the assumption 
that paragraphs 12(1)(o) and 18(1)(m) and subsections 69(6) to (10) 
of the Act were not applicable to 


(a) amounts receivable and the fair market value of any property 
receivable by the Crown as a royalty, tax, rental or levy with 
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respect to the Syncrude Project, or as an amount however de- 
scribed, that may reasonably be regarded as being in lieu of any 
of the preceding amounts, 


(b) dispositions of leased substances to the Crown by the partici- 
pant, and 


(c) acquisitions of leased substances from the Crown by the 
participant, 


where the taxpayer has been granted a remission of tax for the year 
aac to subsection 3(1) Si the Syncrude Remission Order. 


_ Proposed Repeal — -Reg. 1204(4) 


Abgidstton: ‘The June 9, 2003 draft regulations (natural resources), subsec. 3(2). will 
repeal subsec. 1204(4), applicable to taxation years: that begin after 2003. 


Technical Notes: Subsections 1204(4) and 6) exclude royalties which are the 
Subject of remission under the Syncrude Remission Order from the computation of re- 
source profits. These paragraphs pe u licable. to taxation years that begin 
after 2003, oe ae a expiry of ae Remission Order on Decem- 
ber 31, 2003. S as 


(5) [Syncrude project] — For the purposes of subsection (4), 
“Crown”, “leased substances”, “participant” and “Syncrude Pro- 
ject” have the meanings assigned by section 2 of the Syncrude Re- 
mission Order. 


_ Proposed Repeal — Reg. 1204(5) eC 


Application: The June 9, 2003 draft regulations (natural resources), subsec. 3(2), will 
re] al subsec. 1204(5), applicable to taxation years that Begin after ae 


h nical } Notes: See under Reg, 1204(4) above. 


History: Subsecs. 1204(4), (5) added by P.C. 1980-425, February 8, 1980, Canada 
Gazette, Part Il, February 27, 1980, effective in respect of 1979 et seq. 


(6) [Repealed] 


History: Subsec. 1204(6) repealed by P.C. 1996-1488, subsec. 2(7), September 24, 
1996, Canada Gazette, Part Il, October 16, 1996, applicable to taxation years that be- 
gin after 1990. 


That portion of subsec. 1204(6) preceding para. (a) substituted by P.C. 1990-162, sub- 
sec. 3(5), Canada Gazette, applicable to taxation years ending after March 1985. 


Subsec. 1204(6) added by P.C. 1981-411, February 19, 1981, Canada Gazette, Part Il, 
March 11, 1981, effective in respect of the period before these Regulations are pub- 
lished in the Canada Gazette commencing December 12, 1979. . 


Selected Cases [Reg. 1204]: Gulf Canada Resources Ltd. v, Canada, [1996] 1 
C.T.C. 55 (TCC) (Bitumen and bituminous sands were “petroleum. ..or related 
hydrocarbons”). 


Definitions [Reg. 1204]: “amount” — ITA 248(1); “arm’s length” —ITA 251(1), 
Reg. 1204(1.2)(a), (b); “business” — ITA 248(1 ); “Canada” — ITA 255, Interpretation 
Act 35(1); “Canadian development expense” — ITA 66.2(5), 248(1), Reg. 1206(4)(b); 
“Canadian exploration and development expenses’ Pees 66(15), 248(1), Reg. 
1206(4)(b); “Canadian exploration expense” — ITA 66.1(6), 248(1), Reg. 1206(4)(b); 
“Canadian field processing’ — ITA 248(1); “coal mine operator’ — Reg. 1206(1); 
“crown leased substances” — Reg. 1204(5); “disposition”, * Betis carey 6 248(1); 
“foreign exploration and development expenses” — ITA 66(15), 248(1); “gross re- 
source profits” — Reg. 1204(1); “individual’—ITA 248(1); ‘member’ — Reg. 
1204(1.2)(c); “mineral resource”, “oil or gas well” —ITA 248(1); “ore” — Reg. 


1206(1); “participant” — Reg. 1204(5); “person” — ITA 248(1); “proceeds of disposi- 
tion” — Reg. 1206(1); “property” —ITA 248(1); “provision of a service” — Reg. 
1204(1.2)(d); “related” — ITA 251(2)-(6);. “resource”, “resource activity” — Reg. 


1206(1); “resource profits” — Reg. 1204(1.1); “share” — ITA 248(1); “Syncrude Pro- 
ject” — Reg. 1204(5); “tar sands. ore” —Reg. 1206(1); “taxation year’ —ITA 249: 
“taxpayer” — ITA 248(1); “trust” —ITA 104(1), 248(1), (3). 


1205. Earned depletion base — (1) For the purposes of this Part 
“earned depletion base” of a taxpayer as of a particular time means 
the amount by which 33's per cent of the aggregate of 


(a) all amounts, in respect of expenditures (other than expendi- 
tures to acquire property under circumstances that entitled the 
taxpayer to a deduction under section 1202 or would so entitle 
the taxpayer if the amounts referred to in paragraphs 1202(2)(a) 
and (b) were sufficient for the purpose) incurred by the taxpayer 
after November 7, 1969 and before the particular time, each of 
which was 

(i) a Canadian exploration and development expense or 

would have been such an expense if it had been incurred af- 
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ter 1971 and was actually incurred before May 7, 1974, other (iii) a Canadian development expense incurred before 1981 
than other than 


(A) a cost of borrowing capital, including any cost in- 
curred prior to the commencement of carrying on a busi- 
ness, that was a Canadian exploration expense or an ex- 
ploration, prospecting and development expense, as the 
case may be, of the taxpayer, 


(B) the cost to the taxpayer of any Canadian resource pro- 
perty acquired by the taxpayer, 

(C) a Canadian exploration and development expense that 
was incurred after a mine had come into production in 
reasonable commercial quantities and may reasonably be 
considered to be related to the mine or to a potential or 
actual extension thereof, 


(D) an expense that would have been described in clause 
(C) if it had been incurred after 1971, 


(E) an expense renounced by the taxpayer under subsec- 
tion 66(10) of the Act or subsection 29(7) of the Income 
Tax Application Rules, 


(F) an amount that, by virtue of subparagraph 
66(15)(b)(Gv) [66(15)“Canadian exploration and develop- 
ment expenses’(d)] of the Act, was a Canadian explora- 
tion and development expense or would have been such 
an expense if it had been incurred after 1971, if such 
amount was a cost or expense referred to in clause (A), 
(B), (C), (D) or (E) that was incurred by an association, 
partnership or syndicate referred to in that subparagraph, 
or 


(G) an amount that, by virtue of subparagraph 
66(15)(b)(v) [66(15)“Canadian exploration and develop- 
ment expenses’’(e)] of the Act, was a Canadian explora- 
tion and development expense or would have been such 
an expense if it had been incurred after 1971, if such 
amount was a cost or expense referred to in clause (A), 
(B), (C), (D) or (E) that the taxpayer incurred pursuant to 
an agreement referred to in that subparagraph, 


(ii) the stated percentage of a Canadian exploration expense 
other than 


(A) a cost of borrowing capital, including any cost in- 
curred prior to the commencement of carrying on a busi- 
ness, that was a Canadian exploration expense of the 
taxpayer, 


(B) an expense renounced by the taxpayer under subsec- 
tion 66(10.1) of the Act, 


(C) an amount that, by virtue of subparagraph 
66.1(6)(a)(iv)  [66.1(6)“Canadian exploration _ex- 
pense’’(h)] of the Act, was a Canadian exploration ex- 
pense, if such amount was an expense referred to in 
clause (A), (B), (E), (F), (G) or (H) that was incurred bya 
partnership referred to in that subparagraph, 


(D) an amount that, by virtue of subparagraph 
66.1(6)(a)(v) [66.1(6)“Canadian exploration expense”’(i)] 
of the Act, was a Canadian exploration expense, if such 
amount was an expense referred to in clause (A), (B), (E), 
(F), (G) or (H) that the taxpayer incurred pursuant to an 
agreement referred to in that subparagraph, 


(E) an amount described in clause 66.1(6)(a)(ii)(B) 
[66.1(6)“Canadian exploration expense”(c)(ii)] or 
(1i.1)(B) [subpara. (d)(ii)] of the Act, 

(F) an amount that was a Canadian exploration and devel- 
opment overhead expense of the taxpayer, 


(G) an amount that was a Canadian oil and gas explora- 
tion expense of the taxpayer, or 


(H) an expense described in subparagraph 66.1(6)(a)(iii) 


[66.1(6)“Canadian exploration expense’ (f)] of the Act in- 
curred after April 19, 1983, 
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(A) a cost of borrowing capital, including any cost in- 
curred prior to the commencement of carrying on a busi- 
ness, that was a Canadian development expense of the 
taxpayer, 

(B) an expense renounced by the taxpayer under subsec- 
tion 66(10.2) of the Act, 


(C) an amount referred to in subparagraph 66.2(5)(a)(iii) 
[66.2(5)“Canadian development expense’(e)] of the Act, 


(D) an amount that, by virtue of subparagraph 
66.2(5)(a)(iv) [66.2(5)“Canadian development  ex- 
pense”(f)] of the Act, was a Canadian development ex- 
pense, if such amount was an expense referred to in 
clause (A), (B) or (C) that was incurred by a partnership 
referred to in that subparagraph, or 


(E) an amount that, by virtue of subparagraph 
66.2(5)(a)(v) [66.2(5)“Canadian development — ex- 
pense’(g)] of the Act, was a Canadian development ex- 
pense, if such amount was an expense referred to in 
clause (A), (B) or (C) that the taxpayer incurred pursuant 
to an agreement referred to in that subparagraph, 


(iv) the stated percentage of the capital cost to the taxpayer 
of any processing property acquired by the taxpayer princi- 
pally for the purpose of 

(A) processing in Canada 


(1) ore, other than iron ore or tar sands ore, from a 
qualified resource to any stage that is not beyond the 
prime metal stage or its equivalent, 


(II) iron ore from a qualified resource to any stage that 
is not beyond the pellet stage or its equivalent, or 


(III) tar sands ore from a qualified resource to any 
stage that is not beyond the crude oil stage or its 
equivalent, or 


(B) processing in Canada 


(1) ore, other than iron ore or tar sands ore, from an 
exporting resource beyond the furthest stage to which 
such ore or similar ore from that resource was ordina- 
rily processed in Canada before such acquisition but 
not beyond the prime metal stage or its equivalent, 


(iI) iron ore from an exporting resource beyond the 
furthest stage to which such ore or similar ore from 
that resource was ordinarily processed in Canada 
before such acquisition but not beyond the pellet stage 
or its equivalent, or 


(III) tar sands ore from an exporting resource beyond 
the furthest stage to which such ore or similar ore from 
that resource was ordinarily processed in Canada 
before such acquisition but not beyond the crude oil 
Stage or its equivalent, 


(v) where the taxpayer is a corporation that incurred a Cana- 
dian oil and gas exploration expense in respect of conven- 
tional lands in a calendar year after 1980 and before 1984, 
the specified percentage for that year of such expense to the 
extent that it is not an amount or expense referred to in clause 
()(A), (B) or (F) or an expense that would be referred to in 
clause (ii)(C) or (D) if the references in those clauses to 
“clause (A), (B), (E), (F), (G) or (H)” were read as “clause 
(A), (B) or (F)”, or 


(vi) where the taxpayer is a corporation, 


(A) the specified percentage in respect of a Canadian oil 
and gas exploration expense in respect of non-conven- 
tional lands incurred in a calendar year after 1980 and 
before 1985 to the extent that it is not an amount or ex- 
pense referred to in clause (ii)(A), (B) or (F) or an ex- 
pense that would be referred to in clause (ii)(C) or (E) if 
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the references in those clauses to “clause (A), (B), (B), 
(F), (G) or (H)” were read as “clause (A), (B) or (F)Y’, 


(B) the stated percentage of a Canadian development ex- 
pense incurred after 1980 in respect of a qualified tertiary 
oil recovery project of the taxpayer to the extent that such 
expense 1s not 


(I) an amount or expense described. in any of clauses 
(aii)(A) to (B), 


(II) an amount that was a Canadian exploration and 
development overhead expense of the taxpayer, or 


(III) an eligible expense within the meaning of the Ca- 
nadian Exploration and Development Incentive Pro- 
gram Act in respect of which the taxpayer, a partner- 
ship of which the taxpayer was a member, a principal- 
business corporation of which the taxpayer was a 
shareholder or a joint exploration corporation of which 
the taxpayer was a shareholder corporation has re- 
ceived, is entitled to receive or may reasonably be ex- 
pected to receive at any time an incentive under that 
Act, 


(B.1) the stated percentage of a Canadian exploration ex- 
pense incurred after 1981 in respect of a qualified tertiary 
oil recovery project of the taxpayer that 


(I) would be referred to in subparagraph 66.1(6)(a)(ii) 
[66.1(6)“Canadian exploration expense”(c)] or (ii.1) 
[para. (d)] of the Act if subparagraph 66.1(6)(a)(ii) 
[66.1(6)“Canadian exploration expense”(c)] were read 
without reference to clause (B) [subpara. (ii)] thereof, 
or 


(I) would be referred to in _— subparagraph 
66.1(6)(a)(iv) or (v) [66.1(6)“Canadian exploration 
expense”(h) or (i)] of the Act if the Act were read 
without reference to clause 66.1(6)(a)(1i)(B) 
[66.1(6)“Canadian exploration expense”(c)(ii)] and 
subparagraphs 66.1(6)(a)(i), (i.1), (1.2), (iii) and (iii.1) 
[66.1(6)“Canadian exploration: expense”(a), (b), (e), 
(f) and (g)], 

other than the portion of such expense referred to in sub- 

clause (J) or (II) that is 


(III) described in any of clauses (11)(A) to (D) and (F), 


(IV) included in the amount determined under subpar- 
agraph (v) or clause (vi)(A), 


(V) described in subclause (B)(III), or 


(VI) an eligible expense within the meaning of the Ca- 
nadian Exploration Incentive Program Act in respect 
of which the taxpayer, a partnership of which the tax- 
payer was a member or a principal-business corpora- 
tion of which the taxpayer was a shareholder corpora- 
tion, has received, is entitled to receive or may 
reasonably be expected to receive at any time an in- 
centive under that Act, 


(C) the stated percentage of the capital cost to it of pro- 
perty that is tertiary recovery equipment, and 


(D) the stated percentage of the capital cost to it of pro- 
perty that is, or but for Class 41 of Schedule II would be, 
included in Class 10 in Schedule II by virtue of paragraph 
(u) of the description of that Class, other than the capital 
cost to it of property that had, before the property was 
acquired by it, been used for any purpose whatever by 
any person with whom it was not dealing at arm’s length, 
History: Cl. 1205(1)(a)(i)(E) amended by P.C. 1994-1817, s. 48, November 1, 1994, 
Canada Gazette, Part Il, November 30, 1994. 
Those portions of para. 1205(1)(a) preceding subpara, (i), subparas, (1)(a)(ii) and 
(1)(a)(iv) preceding cl. (A) of each, and cls. (1 )(a)(vi)(B) and (B.1) preceding subcl. (1) 
of each, substituted by P.C. 1990-2780, subsecs. 6(1), (2), (3), (4), (6), December 20, 
1990, Canada Gazette, Part M1, January 16, 1991, applicable to taxation years ending 
after February 17, 1987. 
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Subel. 1205(1)(a)(vi)(B)(IL) added by. subsec. 6(5) of the said P:C. 1990-2780, appli- 
cable in respect of expenditures incurred after March 1987. 


That portion of cl. 1205(1)(a)(vi)(B.1) following subel. (IL) substituted by subsec. 6(7) 
of the said P.C. 1990-2780, applicable in respect of expenditures incurred after Septem- 
ber 1988. 


Cls. 1205(1)(a)(vi)(C), (D) substituted by subsec. 6(8) of the said P.C. 1990-2780, ap- 
plicable to 1988 et seq. 


Subcls. 1205(1)(a)(vi)(B.1)(1), (ID) substituted by P.C. 1990-2256, s. 3, October 18, 
1990, Canada Gazette, Part II, November 7, 1990, applicable in respect of expenses 
incurred after March 1987. 


Cl. 1205(1)(a)(i)(B) substituted by P.C. 1990-162, s. 4, February 1, 1990, Canada Ga- 
cette, Part I, February 14, 1990, applicable to taxation years commencing after 1984. 


Subpara. 1205(1)(a)(v) substituted; cls. 1205(1)(a)(ii)(C), (D), (B), 1205(1)(a)(iv)(A) 
and (B), 1205(1)(a)(vi)(A) substituted; cl. 1205(1)(a)(ii)(H), 1205(1 )(a)(vi)(B.1) added; 
that portion of cl. 1205(1)(a)(vi)(B) preceding subcl. (I) substituted by P.C. 1985-465, 
subsecs. 6(1)—(9), February 14, 1985, Canada Gazette, Part Il, March 6,,1985, applica- 
ble, as to cls. 1205(1)(a)(ii)(C), (D), (H) and subpara. 1205(1)(a)(v) with respect to 
expenses incurred after April 19, 1983; as to cls. 1205(1)(a)(iv)(A) and (B) with respect 
to property acquired or expenditures made, as the case may be, in taxation years com- 
mencing after November 12, 1981; as to cl. 1205(1)(a)(vi)(A), the renumbering of s. 
1205, and the substituted portion of cl. 1205(1)(a)(vi)(B), commencing January 1, 1981 
except that for the period before April 20, 1983, the reference to “in clause (ii)(A), (B) 
or (F)” or an expense that would be referred to in clause (ii)(C) or (D) if the references 
in those clauses to “clause (A), (B), (E), (F), (G) or (H)” were read as “clause (A), (B) 
or (F)” in 1205(1)(a)(vi)(A) shall be read as “in any of clauses (ii)(A) to (D) and (F)”: 
as to cl. 1205(1)(a)(ii)(E), to 1984 er seq.; as to cl. 1205(1)(a)(vi)(B.1), from January 1, 
1982. 

All that portion of para. 1205(a) preceding subpara. (i), cls. 1205(a)(i)(A), (ii)(A), all 
that portion of subpara. 1205(a)(iii) preceding cl. (B) substituted, cls. 1205(a)(ii)(F), 
(G), subparas. 1205(a)(v), (vi) added by P.C. 1981-3329, subsecs. 6(1)-(6), November 
26, 1981, Canada Gazette, Part Il, December 9, 1981, applicable as to that portion of 
para. 1205(a) preceding subpara. (i), in respect of taxation years ending after December 
11, 1979, as to cls. 1205(a)(ii)(F), (G) and that portion of subpara. 1205(a)(iii) preced- 
ing cl. (A) and subparas. 1205(a)(v), (vi), effective January 1, 1981. 


Cls. 1205(a)(1i)(C), (iii)(D) substituted, effective December 6, 1979, cl. 1205(a)(ii)(E) 


added, effective May 6, 1974, subpara. 1205(a)(iv) substituted, by P.C. 1980-1483, s. 
3, June 5, 1980, Canada Gazette, Part I, June 25, 1980. 


(b) all amounts, in respect of expenditures (other than expendi- 
tures referred to in paragraph (a) or expenditures to acquire pro- 
perty under circumstances that entitled the taxpayer to a deduc- 
tion under section 1202 or would so entitle the taxpayer if the 
amounts referred to in paragraphs 1202(2)(a) and (b) were suffi- 
cient for the purpose) incurred by the taxpayer after May 8, 1972 
and before the particular time, each of which was the stated per- 
centage of the capital cost to the taxpayer of property that is or, 
but for Class 41, would be included in Class 10 in Schedule II 
because of paragraph (k) of the description of that Class and that 
was acquired for the purpose of processing in Canada 


(1) ore (other than iron ore or tar sands ore), after its extrac- 
tion from a mineral resource, to any stage that is not beyond 
the prime metal stage or its equivalent, 


(ii) iron ore, after its extraction from a mineral resource, to 
any stage that is not beyond the pellet stage or its equivalent, 
or 


(111) tar sands ore, after its extraction from a mineral resource, 
to any stage that is not beyond the crude oil stage or its 
equivalent, 


other than the capital cost to him of property that had, before the 
property was acquired by the taxpayer, been used for any pur- 
pose whatever by any person with whom the taxpayer was not 
dealing at arm’s length, 
History: The opening words of para. 1205(1)(b) before subpara. (i) amended by P.C. 
1996-1488. subsec. 3(1), September 24, 1996, Canada Gazette, Part 11, October 16, 
1996, applicable to 1988 ef seq. 
That portion of para. 1205(1)(b) preceding subpara. (i) substituted by P.C. 1990-2780, 
subsec. 6(9), December 20, 1990, Canada Gazette, Part II, applicable to taxation years 
ending after February 17, 1987. 
Para. 1205(1)(b) substituted by P.C. 1985-465, subsec. 6(10), February 14, 1985, Can- 
ada Gazette, Part Il, March 6, 1985, applicable with respect to property acquired or 
expenditures made, as the case may be, in taxation years commencing after November 
12, 1981. 
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Para. 1205(b) substituted by P.C. 1981-3329, subsec. 6(7), November 26, 1981, Can- 
ada Gazette, Part Il, December 9, 1981, effective commencing December 12, 1979. 


(c) ali amounts, in respect of expenditures (other than expendi- 
tures referred to in paragraph (a) or (b) or expenditures to ac- 
quire property under circumstances that entitled the taxpayer to 
a deduction under section 1202 or would so entitle the taxpayer 
if the amounts referred to in paragraphs 1202(2)(a) and (b) were 
sufficient for the purpose) incurred by the taxpayer before the 
particular time, each of which was the stated percentage of the 
capital cost to the taxpayer of property (other than property that 
had, before it was acquired by the taxpayer, been used for any 
purpose whatever by any person with whom the taxpayer was 
not dealing at arm’s length) that is included in Class 28 or para- 
graph (a) of Class 41, in Schedule II, other than property so 
included 


(1) by virtue of the first reference in Class 28 to paragraph (1) 
of Class 10 in Schedule II, where the property was acquired 
by the taxpayer before November 17, 1978, 


(ii) by virtue of the reference in Class 28 to paragraph (m) of 
Class 10 in Schedule II, 


(ii) that is bituminous sands equipment acquired by an indi- 
vidual, or 


(iv) that is bituminous sands equipment acquired by a corpo- 
ration before 1981, 
History: Para. 1205(1)(c) substituted by P.C. 1990-2780, subsec. 6(10), December 20, 
1990, Canada Gazette, Part Il, January 16, 1991, applicable to taxation years ending 
after February 17, 1987 except that in its application to a taxation year ending before 
1988, the para. shall be read without reference to the words “or paragraph (a) of Class 
41”. 
Para. 1205(c) substituted by P.C. 1981-3329, subsec. 6(7), November 26, 1981, Can- 
ada Gazette, Part II, December 9, 1981, effective, as to that portion of para. 1205(c) 
preceding subpara. (i), commencing December 12, 1979, and, as to subparas. 
1205S(c)(i1i), (iv), commencing January |, 1981. 
Para. 1205(c) preceding (i) substituted by P.-C. 1980-1483, subsecs. 3(4), (5), June 5, 
1980, Canada Gazette, Part II, June 25, 1980. 
Para. 1205(c) substituted by P.C. 1979-649, s. 4, March 8, 1979, Canada Gazette, Part 
{l, March 28, 1979, effective for the period commencing April 11, 1978. 


Para. 1205(c) substituted by P.C. 1978-344, s. 4, February 9, 1978, Canada Gazette, 
Part I, February 22, 1978. effective after March 31, 1977. 
(d) all expenditures (other than expenditures referred to in para- 
graph (a), (b) or (c)) each of which was incurred by him before 
November 8, 1969 relating to a mine that came into production 
in reasonable commercial quantities before that date and that 
were incurred for the purpose of 


(i) exploration in respect of, or 


(1) development of the mine for the purpose of gaining or 
producing income from the extraction of material from, 


a bituminous sands deposit, an oil sands deposit or an oil shale 
deposit, 

(d.1) three times the total of all amounts each of which is an 
amount equal to the lesser of 


(i) the amount that would be determined under subsection 
1210(1) in computing the taxpayer’s income for a taxation 
year that ends before the particular time, if the amount deter- 
mined for C under that subsection were nil, and 


(i1) the amount determined for C under subsection 1210(1) in 
respect of the taxpayer for that year, and 
History: Para. 1205(1)(d.1) amended by P.C. 1996-1488, subsec. 3(2), September 24, 
1996, Canada Gazette Part II, October 16, 1996, applicable to taxation years that begin 
after December 20, 1991. 


Para. 1205(1)(d.1) added by P.C. 1985-465, subsec. 6(11), February 14, 1985, Canada 

Gazette Part If, March 6, 1985, applicable to 1984 er seg. 
(d.2) three times the aggregate of all amounts each of which is 
the specified amount determined under subsection 1202(4) in re- 
spect of the taxpayer for a taxation year ending after February 
17, 1987 and before the particular time, 

History: Para. 1205(1)(d.2) added by P.C. 1990-2780, subsec. 6(1 1), December 20, 


1990, Canada Gazette, Part Il, January 16, 1991, applicable to taxation years com- 
mencing after February 17, 1987. 


Income Tax Regulations 


exceeds the aggregate of 


(e) all amounts deducted by the taxpayer under section 1201 in 
computing his income for all taxation years ending after May 6, 
1974 and before the particular time; 


History: Para. 1205(e) substituted by s. 6 of P.C. 1978-1849, June 8, 1978, Canada 
Gazette, Part II, June 28, 1978, applicable to taxation years ending after May 6, 1974. 


(f) 33'/ per cent of the aggregate of all amounts, each of which 
is the stated percentage of a cost of borrowing capital, including 
any cost incurred prior to the commencement of carrying on a 
business, that was 


(i) included in the capital cost to him of depreciable property 
described in subparagraph (a)(iv), clause (a)(vi)(C) or (D) or 
paragraph (b) or (c), or 


(ii) an expenditure described in paragraph (d); 


History: That portion of para. 1205(1)(f) preceding subpara. (i) substituted by P.C. 
1990-2780, subsec. 6(12), December 20. 1990, Canada Gazette, Part II, January 16, 
1991, applicable to taxation years ending after February 17, 1987. 

Para. 1205(f) substituted by P.C. 1981-3329, subsec. 6(8), November 26, 1981, Canada 
Gazette, Part If, December 9, 1981. 


(g) 33'/ per cent of the aggregate of all amounts, each of which 
is an amount 


(i) that became receivable by the taxpayer after April 28, 
1978 and before the earlier of December 12, 1979 and the 
particular time, and 


(ii) in respect of which the consideration given by the tax- 
payer therefor was a property (other than a share, or a pro- 
perty that would have been a Canadian resource property if it 
had been acquired by the taxpayer at the time the considera- 
tion was given) or services, the cost of which may reasonably 
be regarded as having been primarily an expenditure that was 
added in computing 


(A) the taxpayer’s earned depletion base by reason of 
subparagraph (a)(i), (ii) or (iii) or paragraph (d), or 


(B) the earned depletion base of an original owner of a 
property by reason of subparagraph (a)(i), (ii) or (iii) or 
paragraph (d) as it applied to the original owner, where 
the taxpayer acquired the property in circumstances in 
which subsection 1202(2) applies, 


(h) 33'/; per cent of the aggregate of all amounts, each of which 
is 


(i) an amount in respect of a disposition of property (other 
than a disposition of property that had been used by the tax- 
payer to any person with whom the taxpayer was not dealing 
at arm’s length) of the taxpayer after April 28, 1978 and 
before the earlier of December 12, 1979 and the particular 
time, the capital cost of which was added in computing 


(A) the taxpayer’s earned depletion base by reason of 
subparagraph (a)(iv) or paragraph (b) or (c), or 


(B) the earned depletion base of an original owner of a 
property by reason of subparagraph (a)(iv) or paragraph 
(b) or (c) as it applied to the original owner, where the 
taxpayer acquired the property in circumstances in which 
subsection 1202(2) applies, and 


(i1) equal to the lesser of 
(A) the proceeds of disposition of the property, and 


(B) the capital cost of the property to the taxpayer, where 
clause (i)(A) applies, or the original owner, where clause 
(i)(B) applies, computed as if no amount had been in- 
cluded therein that is a cost of borrowing capital, includ- 
ing any cost incurred prior to the commencement of car- 
rying on a business, 


(1) any amount required by paragraph 1202(2)(b) (as it read in its 
application to taxation years ending before February 18, 1987) 
Or Paragraph 1202(3)(a) to be deducted at or before the particu- 
lar time in computing the taxpayer’s earned depletion base, 
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History [Reg. 1205(1)(g)-(i)]: Paras. 1205(1)(g) to (i) substituted by P.C. 1990- 
2780, subsec. 6(13), December 20, 1990, Canada Gazette, Part II, January 16, 1991, 
applicable to taxation years ending after February 17, 1987. 


Paras. 1205(g), (h) substituted by P.C. 1981-3329, subsec. 6(8), November 26, 1981, 
Canada Gazette, Part II, December 9, 1981, effective, as to para. 1205(g) and that por- 
tion of para. 1205(h) preceding subpara. (i), commencing December 12, 1979. 


All that portion of para. 1205(h) preceding subpara. (i) substituted by P.C. 1980-1483, 
s. 3, June 5, 1980, Canada Gazette, Part II, June 25, 1980. 


Paras. 1205(g) to (i) added by P.C. 1979-649, s. 4, March 8, 1979, Canada Gazette, 
Part Il, March 28, 1979, effective for the period commencing April 29, 1978. 


(j) 33'4 per cent of the aggregate of all amounts, each of which 
is in respect of an amount of assistance or benefit in respect of 
Canadian exploration expenses or Canadian development ex- 
penses or that may reasonably be related to Canadian explora- 
tion activities or Canadian development activities, whether such 
amount is by way of a grant, subsidy, rebate, forgivable loan, 
deduction from royalty or tax, rebate of royalty or tax, invest- 
ment allowance or any other form of assistance or benefit that 


(i) the taxpayer before the particular time has received or was 
entitled to receive, or that the taxpayer at or after the particu- 
lar time becomes entitled to receive, or 


(ii) an original owner or predecessor owner of a property 
before the particular time has received or was entitled to re- 
ceive, or at or after the particular time becomes entitled to 
receive, where the original owner or the predecessor owner 
received, became entitled to receive or becomes entitled to 
receive that amount 


(A) at or after the time at which the property was acquired 
by the taxpayer in circumstances in which subsection 
1202(2) applies, and 


(B) before the time at which the taxpayer becomes a pred- 
ecessor owner of the property, 


and that is equal to 


(iii) where the assistance or benefit was in respect of an 
amount added by reason of subparagraph (a)(ii) or clause 
(a)(v1)(B) or (B.1) in computing 


(A) the earned depletion base of the taxpayer (other than 
such portion thereof included in determining an amount 
described in paragraph 1202(2)(a) before the particular 
time), or 


(B) the portion of the earned depletion base of the original 
owner included in determining an amount described in 
paragraph 1202(2)(a) before the particular time, 


the stated percentage of the amount of the assistance or bene- 
fit, and 


(iv) where the assistance or benefit was in respect of an 
amount of Canadian oil and gas exploration expense added 
by reason of subparagraph (a)(v) or clause (a)(vi)(A) in 
computing 
(A) the earned depletion base of the taxpayer (other than 
such portion thereof included in determining an amount 
described in paragraph 1202(2)(a) before the particular 
time), or 


(B) the portion of the earned depletion base of the original 
owner included in determining an amount described in 
paragraph 1202(2)(a) before the particular time, 


the amount equal to the product obtained when the amount of 
the assistance or benefit is multiplied by the specified per- 
centage in respect of the expense for the calendar year in 
which the taxpayer or the original owner, as the case may be, 
incurred the expense, and 
History: Para. 1205(1)(j) substituted by P.C. 1990-2780, subsec. 6(13), December 20, 
1990, Canada Gazette, Part I, January 16, 1991, applicable to taxation years ending 
after February 17, 1987. 


Para. 1205(1)(j) substituted by P.C. 1985-465, subsec. 6(12), February 14, 1985, Can- 
ada Gazette, Part Il, March 6, 1985, applicable commencing January 1, 1981 except 
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that in respect of amounts that on or before March 6, 1985 become receivable, that part 
of para. 1205(1)(j) preceding subpara. (iii) shall be read as: 
(j) 33’/s per cent of the aggregate of all amounts, each of which is an amount of 
assistance or benefit described in subparagraph 66.1(6)(b)(ix) or 66.2(5)(b)(xi) of 
the Act that 


(1) the taxpayer before the particular time has received or was entitled to 
receive, or 
(ii) a predecessor before the particular time has received or was entitled to 
receive where the taxpayer is a successor corporation or second successor 
corporation, as the case may be, to the predecessor at the time the predeces- 
sor received or became entitled to receive that amount equal to. 
Para. 1205(j) added by P.C. 1981-3329, subsec. 6(9), November 26, 1981, Canada Ga- 
zette, Part Il, December 9, 1981, applicable in respect of 1981 er seq. 


(k) the amount, if any, by which 


(i) the aggregate of all amounts that would be determined 
under paragraphs 1212(3)(d) to (i) 


exceeds 


(ii) the aggregate of all amounts that would be determined 
under paragraphs 1212(3)(a) to (c) 


in computing his supplementary depletion base at the particular 
time. 


History: Para. 1205(1)(k) added by P.C. 1985-465, subsec. 6(13), February 14, 1985, 
Canada Gazette, Part II, March 6, 1985, applicable to 1984 et seq. except that the 
reference to “the amount” shall, for the 1984 taxation year, be read as “25 per cent of 
the amount”, for the 1985 taxation year, be read as “50 per cent of the amount”, and for 
the 1986 taxation year, be read as “75 per cent of the amount”. 


History [Reg. 1205(1)]: S. 1205 renumbered as subsec. 1205(1) by P.C. 1985-465, 
subsec. 6(1), February 14, 1985, Canada Gazette Part II, March 6, 1985, applicable 
from January 1, 1981. 


(2) Where an expense is incurred before the particular time referred 
to in subsection (1) and a person at or after the particular time be- 
comes entitled to receive an amount of assistance or benefit in re- 
spect of the expense, the amount of such assistance or benefit shall 
be included in “the amount of the assistance or benefit’ referred to 
in subparagraphs (1)(j)(iii) and (iv) as of the particular time. 
History: Subsec. 1205(2) added by P.C. 1985-465; subsec. 6(14), February 14, 1985, 
Canada Gazette, Part Il, March 6, 1985, applicable to amounts that, after March 6, 
1985, become receivable. 


Selected Cases [Reg. 1205]: Alcan Aluminum y. R., [1998] 2 C.T.C. 1 (FCA) 
(Calculation of earned depletion base to be made at end of year). 


Definitions [Reg. 1205]: “amount” —ITA 248(1); “arm’s length” —ITA 251(1); 
“bituminous sands” —ITA 248(1); “bituminous sands equipment” — Reg. 1206(1): 
“business” — ITA 248(1): “Canada” — ITA 255, Interpretation Act 35(1); “Canadian 
development expense” — ITA 66.2(5), 248(1), Reg. 1206(4)(a); “Canadian exploration 
and development expenses” — ITA 66(15), 248(1), Reg. 1206(4)(a); “Canadian explo- 
ration and development overhead expense” — Reg. 1206(1), (4.1); “Canadian explora- 
tion expense” — ITA 66.1(6), 248(1), Reg. 1206(4)(a); “Canadian oil and gas explora- 
tion expense” — Reg. 1206(1); “Canadian resource property” — ITA 66(15), 248(1): 
“commencement” — Interpretation Act 35(1); “conventional lands” — Reg. 1206(1): 
“corporation” — ITA 248(1), Interpretation Act 35(1); “depreciable property” —ITA 
13(21), 248(1); “disposition” —ITA 248(1); “disposition of property” — Reg. 
1206(1); “earned depletion base” — Reg. 1202(1), 1205(1); “exporting resource’ — 
Reg. 1206(1); “individual” —ITA 248(1); “mine” —Reg. 1206(1); “mineral re- 
source” —ITA 248(1); “non-conventional lands”, “ore”, “original owner” — Reg. 
1206(1); “person” —ITA 248(1); “predecessor owner’, “proceeds of disposition”, 
“processing property’ — Reg. 1206(1); “property” —ITA 248(1); “qualified re- 
source”, “qualified tertiary oil recovery project” — Reg. 1206(1); “related” —ITA 
251(2)-(6); “resource” — Reg. 1206(1); “share”, “shareholder” — ITA 248(1); *speci- 
fied percentage”, “stated percentage’ — Reg. 1206(1); “successor” — Reg. 1202(7): 
“supplementary depletion base’ — Reg. 1212(2)-(4); “tar sands ore” — Reg. 1206(1): 
“taxation year’—ITA 249; “taxpayer°—ITA 248(1); “tertiary recovery equip- 
ment” — Reg. 1206(1). 


1206. Interpretation — (1) In this Part, 


“bituminous sands equipment” means property of a taxpayer that 


(a) is included in Class 28 or in paragraph (a) of Class 41 in 
Schedule II, other than property so included 
(i) by virtue of the first reference in Class 28 to paragraph (1) 
of Class 10 in Schedule II, where the property was acquired 
by the taxpayer before November 17, 1978, or 


(ii) by virtue of the reference in Class 28 to paragraph (m) of 
Class 10 in Schedule II, and 
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(b) was acquired by the taxpayer after April 10, 1978 principally 
for the purpose of gaining or producing income from one or 
more mines, each of which is a location in a bituminous sands 
deposit, oil sands deposit or oil shale deposit from which mate- 
rial is extracted; 
History: Para. (a) of “bituminous sands equipment” in subsec. 1206(1) substituted by 
P.C. 1990-2780, subsec. 7(1), December 20, 1990, Canada Gazette, Part II, January 16, 
1991, applicable to 1988 ef seq. 
Definition of “bituminous sands equipment” added to subsec. 1206(1) by P.C. 1979- 
649, s. 5, March 8, 1979, Canada Gazette, Part Il, March 28, 1979, effective for the 
period commencing April 11, 1978. 


“Canadian exploration and development overhead expense” of 
a taxpayer means a Canadian exploration expense or a Canadian 
development expense of the taxpayer made or incurred after 1980 
that is not a Canadian renewable and conservation expense (in this 
definition having the meaning assigned by subsection 66.1(6) of the 
Act) nor a taxpayer’s share of a Canadian renewable and conserva- 
tion expense incurred by a partnership and 


(a) that was in respect of the administration, management or fi- 
nancing of the taxpayer, 


(b) that was in respect of the salary, wages or other remuneration 
or related benefits paid in respect of a person employed by the 
taxpayer whose duties were not all or substantially all directed 
towards exploration or development activities, 


insurance in respect of, or rental or leasing of, property other 
than property all or substantially all of the use of which by the 
taxpayer was for the purposes of exploration or development ac- 
tivities, or 


(d) that may reasonably be regarded as having been in respect of | 


(i) the use of or the right to use any property in which any 
person who was connected with the taxpayer had an interest, 


(ii) compensation for the performance of a service for the 
benefit of the taxpayer by any person who was connected 
with the taxpayer, or 


(ii) the acquisition of any materials, parts or supplies from 
any person who was connected with the taxpayer 


to the extent that the expense exceeds the least of amounts, each 
of which was the aggregate of the costs incurred by a person 
who was connected with the taxpayer 
(iv) in respect of the property, 
(v) in respect of the performance of the service, or 
(vi) in respect of the materials, parts or supplies; 
Related Provisions: Reg. 1206(5) — Meaning of “connected” and “costs incurred 
by a person”. 
History: The opening words of the definition *Canadian exploration and development 
overhead expense” in subsec. 1206(1) amended by P.C. 2000-1331, subsec. 3(1), Au- 
gust 23, 2000, Canada Gazette, Part II, September 13, 2000, applicable to expenses 
incurred after December 5, 1996. 


Paras. (b) and (c) of “Canadian exploration and development overhead expense” substi- 
tuted by P.C. 1985-465, s. 7, February 14, 1985, Canada Gazette, Part II. March 6. 
1985, effective commencing January 1, 1981 


“Canadian exploration and development overhead expense” added by P.C. 1981-3329, 
s. 7, November 26, 1981, Canada Gazette, Part Il, December 9, 1981, effective com- 
mencing January |, 1981. 


“Canadian oil and gas exploration expense” of a taxpayer means 
an outlay or expense made or incurred after 1980 that would be a 
Canadian exploration expense of the taxpayer within the meaning 
assigned by paragraph 66.1(6)(a) [66.1(6)“Canadian exploration ex- 
pense’’] of the Act if that paragraph were read without reference to 
subparagraphs (iii) and (iii.1) [paras. (f) and (g)] thereof and if the 
reference in subparagraphs (iv) and (v) [paras. (h) and (i)] thereof to 
“any of subparagraphs (i) to (iii.1) [paras. (a) to (g)]” were read as a 
reference to “any of subparagraphs (i) to (ii.2) [paras. (a) to (ey 
other than an outlay or expense that was a Canadian exploration 
expense by virtue of clause 66.1(6)(a)(ii)(B) or (i.1)(B) 
[66.1(6)“Canadian exploration expense”(c)(ii) or (d)(i)] of the Act 
that was in respect of a qualified tertiary oil recovery project; 
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History: Paras. (b) and (c) of “Canadian oil and gas exploration expense” substituted 
by P.C. 1985-465, s. 7, February 14, 1985, Canada Gazette, Part II, March 6, 1985, 
effective commencing January 1, 1981. 

“Canadian oil and gas exploration expense” added by P.C. 1981-3329, s. 7, November 
26, 1981, Canada Gazette, Part Il, December 9, 1981, effective commencing January 1, 
1981. 


“coal mine operator” means a person who undertakes all or sub- 
stantially all of the activities involved in the production of coal 
from a resource; 

Related Provisions: Reg. 1104(2)*coal mine operator” — Same definition for capi- 
tal cost allowance. 

History: The definition “coal mine operator” added to subsec. 1206(1) by P.C. 1999- 


629, subsec. 7(5), April 15, 1999, Canada Gazette, Part II, April 28, 1999, applicable 
after March 6, 1996. 


‘conventional lands’? means lands situated in Canada other than 
non-conventional lands; 


“disposition of property” has the meaning assigned by paragraph 
13(21)(c) [13(21)"disposition of property”] of the Act; 


History: Definition of “disposition of property” added to subsec. 1206(1) by P.C. 
1979-649, s. 5, March 8, 1979, Canada Gazette, Part Il, March 28, 1979, effective for 
the period commencing April 11, 1978. 


“enhanced recovery equipment” means property of a taxpayer 


| that 
(c) that was in respect of the upkeep or maintenance of, taxes or | 


(a) is included in Class 10 in Schedule II by virtue of paragraph 
(j) of the description of that Class, and 


(b) was acquired by the taxpayer after April 10, 1978 and before 
1981 for use in the production of oil, from a reservoir or a de- 
posit of bituminous sand, oil sand or oil shale in Canada oper- 
ated by the taxpayer, that is incremental to oil that would be re- 
covered using primary recovery techniques alone, 


other than property 


(c) used by the taxpayer as part of a primary recovery process 
prior to the use described in paragraph (b), 


(d) that had, before it was acquired by the taxpayer, been used 
for any purpose whatever by any person with whom the taxpayer 
was not dealing at arm’s length, or 


(e) that has been used by any person before April 11, 1978 in the 
production of oil, from a reservoir in Canada, that is incremental 
to oil that would be recovered using primary recovery tech- 
niques alone; 


History: “Enhanced recovery equipment” substituted by P.C. 1990-2780, subsec. 7(2), 
deemed in force as of April 11, 1978. 


Para. (b) of “enhanced recovery equipment” substituted by P.C. 1981-3329, s. 7, No- 
vember 26, 1981, Canada Gazette, Part II, December 9, 1981, effective commencing 
January 1, 1981. 

Para. (c) of “enhanced recovery equipment” substituted by P.C. 1980-1483, s. 4, June 
5, 1980, Canada Gazette, Part Il, June 25, 1980, effective April 11, 1978. 

Definition of “enhanced recovery equipment” added to subsec. 1206(1) by P.C. 1979- 


649, s. 5, March 8, 1979, Canada Gazette, Part II, March 28, 1979, effective for the 
period commencing April 11, 1978. 


“exempt partnership” in respect of a taxpayer at a particular time 
means a partnership of which the taxpayer was a member through- 
out the period beginning on December 20, 1991 and ending at the 
particular time, where all or substantially all of the fair market value 
of the property of the partnership at the particular time is attributa- 
ble to property held in connection with one or more working inter- 
ests that were held by the partnership on December 20, 1991 for the 


production of minerals, petroleum, natural gas or related hydrocar- 
bons, unless 


(a) any of the depreciable property acquired after December 20, 
1991 and before the particular time by the partnership in connec- 
tion with one of the working interests had, before the time of the 
acquisition, been owned by the taxpayer (or any other person 
with whom the taxpayer did not deal at arm’s length) and been 


used by the taxpayer (or that other person) in connection with 
that working interest, or 
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(b) it is reasonable to consider that, before the particular time, 
amounts were charged to the partnership that would not have 
been so charged if section 1210 were read without reference to 
subsection (4) of that section; 


Fises ony Anos Reg. 1206(1)“exempt 
_ partnership” a 
Application: The June 9, 2003 draft regulations (natural resources), eibsees Moy will 


repeal the definition “exempt partnership” in subsec. 1206(1), applicable to taxation 
years that begin after 2006. 


Technical Notes: See Under Proposed Repeal of Reg. any production roy- 
alty’’(b) below. 


History: The definition “exempt partnership” added to subsec. 1206(1) by P.C. 1996- 
1488, subsec. 4(3), September 24, 1996, Canada Gazette, Part II, October 16, 1996, 
applicable to fiscal periods of partnerships that begin after December 20, 1991. 


“exporting resource” means, in relation to a particular processing 
property of a taxpayer, a resource the ore or any portion thereof 
produced from which during the year immediately preceding the 
day on which the property was acquired by the taxpayer was ordi- 
narily processed outside Canada to any stage that is not beyond the 
prime metal stage or its equivalent; 


“‘mine”’ means any location where material is extracted from a re- 
source but does not include a well for the extraction of material 
from a deposit of bituminous sand, oil sand or oil shale; 


History: “Mine” substituted by P.C. 1980-1483, s. 4, June 5, 1980, Canada Gazette, 
Part II, June 25, 1980, effective April 11, 1978. 


“non-conventional lands” means lands that belong to Her Majesty 
in right of Canada, or in respect of which Her Majesty in right of 
Canada has the right to dispose of or exploit the natural resources, 
situated in 


(a) the Yukon Territory, the Northwest Territories, or Sable Is- 
land, or 


(b) those submarine areas, not within a province, adjacent to the 
coast of Canada and extending throughout the natural prolonga- 
tion of the land territory of Canada to the outer edge of the con- 
tinental margin or to a distance of two hundred nautical miles 
from the baselines from which the breadth of the territorial sea 
of Canada is measured, whichever is the greater; 

History: Paras. (b) and (c) of “non-conventional lands” substituted by P.C. 1985-465, 

s. 7, February 14, 1985, Canada Gazette, Part II, March 6, 1985, effective commencing 

January 1, 1981. 


“Non-conventional lands” added by P.C. 1981-3329, s. 7, November 26, 1981, Canada 
Gazette, Part Il, December 9, 1981, effective commencing January 1, 1981. 


“ore” includes ore from a mineral resource that has been processed 
to any stage that is prior to the prime metal stage or its equivalent; 


“original owner” of a property means a person 


(a) who owned the property and disposed of it to a corporation 
that acquired it in circumstances in which subsection 1202(2) 
applies, or would apply if the corporation had continued to own 
the property, to the corporation in respect of the property, and 


(b) who would, but for paragraph 1202(2)(b) (as it read in its 
application to taxation years ending before February 18, 1987) 
or paragraph 1202(3)(a), as the case may be, be entitled in com- 
puting the person’s income for a taxation year ending after the 
person disposed of the property to a deduction under section 
1201 in respect of expenditures that were incurred by the person 
before the person disposed of the property; 

History: “Original owner” added by P.C. 1990-2780, subsec. 7(5), applicable to taxa- 

tion years ending after February 17, 1987. 


“predecessor owner” of a property means a corporation 
(a) that acquired the property in circumstances in which subsec- 
tion 1202(2) applies, or would apply if the corporation had con- 
tinued to own the property, to the corporation in respect of the 
property, 
(b) that disposed of the property to another corporation that ac- 
quired it in circumstances in which subsection 1202(2) applies, 
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or would apply if the other corporation had continued to own the 
property, to the other corporation in respect of the property, and 


(c) that would, but for subsection 1202(10), be entitled in com- 
puting its income for a taxation year after it disposed of the pro- 
perty to a deduction under subsection 1202(2) in respect of ex- 
penditures incurred by an original owner of the property; 


History: “Predecessor owner” added by P.C. 1990-2780, subsec. 7(5), applicable to 
taxation years ending after February 17, 1987. 


“primary recovery” means the recovery of oil from a reservoir as 
a result of utilizing the natural energy of the reservoir to move the 
oil toward a producing well; 

History: Definition of “primary recovery” added to subsec. 1206(1) by P.C. 1979-649, 


s. 5, March 8, 1979, Canada Gazette, Part Il, March 28, 1979, effective for the period 
commencing April 11, 1978. 


“proceeds of disposition” of property has the meaning assigned by 
paragraph 13(21)(d) [13(21)“proceeds of disposition’’] of the Act; 
History: Definition of “proceeds of disposition” added to subsec. 1206(1) by P.C. 


1979-649, s. 5, March 8, 1979, Canada Gazette, Part Il, March 28, 1979, effective for 
the period commencing April 11, 1978. 


“processing property” means property. 


(a) that is included in Class 10 of Schedule II because of para- 
graph (g) of the description of that Class or would be so in- 
cluded if that paragraph were read without reference to subpara- 
graph (ii) of that paragraph and Schedule II were read without 
reference to Class 41, or 


(b) that is included in Class 10 in Schedule II because of para- 
graph (k) of the description of that Class or would be so in- 
cluded if that paragraph were read without reference to the 
words following subparagraph (ii) of that paragraph and Sched- 
ule II were read without reference to Class 41, 


other than property that had, before it was acquired by a taxpayer, 
been used for any purpose whatever by any person with whom the 
taxpayer was not dealing at arm’s length; 

History: Paras. (a) and (b) of the definition “processing property” in subsec. 1206(1) 
amended by P.C. 1996-1488, subsec. 4(1), September 24, 1996, Canada Gazette, Part 
II, October 16, 1996, applicable to 1988 ef seq. 


“production royalty’? means an amount in respect of a particular 
Canadian resource property included in computing the income of a 
taxpayer as a rental or royalty computed by reference to the amount 
or value of petroleum, natural gas or related hydrocarbons produced 
after 1981 from a natural accumulation of petroleum or natural gas 
in Canada (other than a resource) or from an oil or gas well in Can- 
ada or produced after June, 1988 from a resource that is a bitumi- 
nous sands deposit, oil sands deposit or oil shale deposit, if 


(a) the taxpayer has a Crown royalty in respect of 
(i) such production, or 


(ii) the ownership of property to which such production re- 
lates where the Crown royalty is computed by reference to an 
amount of production from the accumulation, oil or gas well 
or resource, 


and it is reasonable to consider that the taxpayer would have had 
the Crown royalty if the taxpayer’s only source of income had 
been the rental or royalty in respect of the particular property, or 


(b) the taxpayer would, but for an exemption or allowance (other 
than a rate of nil) that is provided, pursuant to a statute, by a 
person referred to in subparagraph 18(1) (m) (i), (ii) or (iii) of 
the Act, have a Crown royalty in respect of which paragraph (a) 
is applicable; 


Proposed Amendment — Reg. 1206(1)“production 
royalty” (b) [temporary] 
(b) the taxpayer would, but for an exemption or allowance 
(other than a rate of nil) that is provided, pursuant to a statute, 
by a person referred to in subparagraph 18(1)(m)(i) of the Act, 
have a Crown royalty in respect of which paragraph (a) is 
applicable; 
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Proposed Repeal — Reg. 1206(1)“production royalty” - 


Application: The June 9, 2003 draft regulations (natural resources), subsec. 4(2), will 
repeal the definition “production royalty” in subsec. 1206(1), applicable to taxation 
years that begin after 2006. —  . - 

Technical Notes: Subsection 1206(1) is amended, applicable to taxation years that 
begin after 2006 to repeal the definitions “exempt partnership”. “production royalty” 
and “specified royalty”, and subsection 1206(9), which applies to the definition “pro- 
duction royalty”, consequential upon the repeal of section 1210 of the Regulations. 


Related Provisions: Reg. 1206(9) — Crown royalty. 
History: Subpara. (a)(ii) of the definition “production royalty” in subsec. 1206(1) 
amended by P.C. 1996-1488, subsec. 4(2), September 24, 1996, Canada Gazette, Part 
II, October 16, 1996, applicable in respect of rentals and royalties computed by refer- 
ence to the amount or value of petroleum, natural gas or related hydrocarbons produced 
after June 30, 1988. 
Para. (b) of “production royalty” in subsec. 1206(1) amended by P.C. 1992-2335, Sch. 
Il, s. 2, November 19, 1992, Canada Gazette, Part Il, December 2, 1992, effective 
December 2, 1992. 
“Production royalty” substituted by P.C. 1990-2780, subsec. 7(3), applicable (by sub- 
sec. 15(13), as amended by P.C. 1992-2335, Sch. I, s. 3, November 19, 1992, Canada 
Gazette Part Il, December 2, 1992) in respect of rentals and royalties computed by 
reference to the amount or value of petroleum, natural gas or related hydrocarbons pro- 
duced after June 30, 1988, except that in its application to rentals and royalties com- 
puted by reference to the amount or value of petroleum, natural gas or related hydrocar- 
bons produced before November 16, 1989 the definition shall be read as follows: 
“production royalty” means an amount included in computing the income of a 
taxpayer as a rental or royalty computed by reference to the amount or value of 
petroleum, natural gas or related hydrocarbons produced after 1981 from a natu- 
ral accumulation of petroleum or natural gas in Canada (other than a resource) or 
from an oil or gas well in Canada, or produced after June, 1988 from a resource 
that 1s a bituminous sands deposit, oil sands deposit or oil shale deposit, if 
(a) the taxpayer has a Crown royalty in respect of 
(1) such production, or 


(ii) the ownership of property to which such production relates where 
the Crown royalty is computed by reference to an amount of production 
from the property, or 
(b) the taxpayer would, but for an exemption or allowance (other than a rate 
of nil) that is provided, pursuant to a statute, by a person referred to in sub- 
paragraph 18(1)(m)(i), (ii) or (iii) of the Act, have a Crown royalty referred 
to in paragraph (a); 
That portion of “production royalty” preceding para. (a) substituted by P.C. 1990-162, 
subsec. 5(1), applicable to taxation years ending after March 1985. 


The definition “production royalty” added by P.C. 1985-465, s. 7, February 14, 1985, 
Canada Gazette, Part II, March 6, 1985, effective January 1, 1982. 


“qualified resource” means, in relation to a particular processing 
property of a taxpayer, a resource that, within a reasonable time af- 
ter the property was acquired by him, 


(a) came into production in reasonable commercial quantities, or 


(b) was the subject of a major expansion whereby the greatest 
designed capacity, measured in weight of input of ore, of the 
mill that processed ore from the resource was not less than 25% 
greater in the year immediately following the expansion than it 
was in the year immediately preceding the expansion; 
History: The definition “qualified resource” amended to substitute “weight” for 
“tons”, by P.C. 2000-1331, subsec. 3(2), August 23, 2000, Canada Gazette, Part II. 
September 13, 2000, applicable to expansions commencing after September 13, 2000. 


“qualified tertiary oil recovery project” in respect of an expense 
incurred in a taxation year means a project that uses a method (in- 
cluding a method that uses carbon dioxide miscible, hydrocarbon 
miscible, thermal or chemical processes but not including a secon- 
dary recovery method) that is designed to recover oil from an oil 
well in Canada that is incremental to oil that would be recovered 
therefrom by primary recovery and a secondary recovery method, if 


(a) a specified royalty provision applies in the year or in the im- 
mediately following taxation year in respect of the production, if 
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any, or any portion thereof from the project or in respect of the 
ownership of property to which such production relates, 


(b) the project is on a reserve within the meaning of the Indian 
Act, or 
(c) the project is located in the Province of Ontario; 
Related Provisions: Reg. 1206(8) — Specified royalty provision; Reg. 1206(8.1) — 
Timing for para. (a). 
History: “Qualified tertiary oil recovery project” was added by P.C. 1985-465, s. 7, 
February 14, 1985, Canada Gazette, Part Il, March 6, 1985. The definition “qualified 
tertiary oil recovery project” (corrected by Canada Gazette, Part II, June 26, 1985, p. 


2797) is applicable with respect to expenses incurred after 1980, except that for ex- 

penses incurred before 1982 the definition shall be read as follows: 
“qualified tertiary oil recovery project” in respect of an expense incurred in a 
taxation year means a project that uses a method (including a method that uses 
carbon dioxide miscible, hydrocarbon miscible, thermal or chemical processes 
but not including a secondary recovery method) that is designed to recover oil 
from an oil well in Canada that is incremental to oil that would be recovered 
therefrom by primary recovery and a secondary recovery method; 


“resource” means any mineral resource in Canada; 


“resource activity” of a taxpayer means 


(a) the production by the taxpayer of petroleum, natural gas or 
related hydrocarbons or sulphur from 


(i) an oil or gas well in Canada, or 


(ii) a natural accumulation (other than a mineral resource) of 
petroleum or natural gas in Canada, 


(b) the production and processing in Canada by the taxpayer or 
the processing in Canada by the taxpayer of 


(i) ore (other than iron ore or tar sands ore) from a mineral 
resource in Canada to any stage that is not beyond the prime 
metal stage or its equivalent, 


(ii) iron ore from a mineral resource in Canada to any stage 
that is not beyond the pellet stage or its equivalent, and 


(ili) tar sands ore from a mineral resource in Canada to any 
stage that is not beyond the crude oil stage or its equivalent, 


(c) the processing in Canada by the taxpayer of heavy crude oil 
recovered from an oil or gas well in Canada to any stage that is 
not beyond the crude oil stage or its equivalent, 


(c.1) Canadian field processing carried on by the taxpayer, 
(d) the processing in Canada by the taxpayer of 


(i) ore (other than iron ore or tar sands ore) from a mineral 
resource outside Canada to any stage that is not beyond the 
prime metal stage or its equivalent, 


(ii) iron ore from a mineral resource outside Canada to any 
Stage that is not beyond the pellet stage or its equivalent, and 


(il) tar sands ore from a mineral resource outside Canada to 
any stage that is not beyond the crude oil stage or its 
equivalent, or 


(e) the ownership by the taxpayer of a right to a rental or royalty 
computed by reference to the amount or value of production 
from a natural accumulation of petroleum or natural gas in Can- 


ada, an oil or gas well in Canada or a mineral resource in 
Canada, 


and, for the purposes of this definition, 


(f) the production of a substance by a taxpayer includes explora- 
tion and development activities of the taxpayer with respect to 
the substance, whether or not extraction of the substance has be- 
gun or will ever begin, 


(g) the production or the processing, or the production and 
Processing, of a substance by a taxpayer includes activities per- 
formed by the taxpayer that are ancillary to, or in support of, the 
production or the processing, or the production and processing, 
of that substance by the taxpayer, 


(h) the production or processing of a substance by a taxpayer 
includes an activity (including the ownership of property) that is 
undertaken before the extraction of the substance and that is un- 
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dertaken for the purpose of extracting or processing the 
substance, 


(i) the production or the processing, or the production and 
processing, of a substance by a taxpayer includes activities that 
the taxpayer undertakes as a consequence of the production or 
the processing, or the production and processing, of that sub- 
stance, whether or not the production, the processing or the pro- 
duction and processing of the substance has ceased, and 


(j) notwithstanding paragraphs (a) to (i), the production, the 
processing or the production and processing of a substance does 
not include any activity of a taxpayer that is part of a source 
described in paragraph 1204(1)(b), where 
(i) the activity 
(A) is the transporting, transmitting or processing (other 
than processing described in subparagraph 1206(1)“re- 
source activity’ (b) (iii), paragraph 1206(1)‘‘resource ac- 
tivity’(c) or (c.1) or subparagraph 1206(1)“resource ac- 
tivity’(d) (ii)) of petroleum, natural gas or related 
hydrocarbons or of sulphur, or 


(B) can reasonably be attributed to a service rendered by 
the taxpayer, and 


(11) revenues derived from the activity are not taken into ac- 

count in computing the taxpayer’s gross resource profits; 
History: The opening words of para. (a) and cl. (j)(i)(A) amended, and para. (c.1) 
added to the definition “resource activity” in subsec. 1206(1) by P.C. 1999-629, sub- 
secs. 7(1) to (3), April 15, 1999, Canada Gazette, Part If, April 28, 1999, applicable to 
taxation years that begin after 1996. 


The definition “resource activity” added to subsec. 1206(1) by P.C. 1996-1488, subsec. 
4(3), September 24, 1996, Canada Gazette, Part II, October 16, 1996, applicable to 
taxation years that begin after December 20, 1991. 


“secondary recovery method’ means a method to recover from a 
reservoir oil that is incremental to oil that would be recovered there- 
from by primary recovery, by supplying energy to supplement or 
replace the natural energy of the reservoir through the use of techni- 
cally proven methods, including waterflooding; 


History: “secondary recovery method” added by P.C. 1985-465, s. 7, February 14, 
1985, Canada Gazette, Part Il, March 6, 1985, effective January 1, 1981. 


“specified development well’ — [Revoked] 


History: The definition “specified development well” revoked by P.C. 1985-465, s. 7, 
February 14, 1985, Canada Gazette, Part Il, March 6, 1985, effective January 1, 1981. 


“Specified development well” added by P.C. 1981-3329, s. 7, November 26, 1981, 
Canada Gazette, Part Il, December 9, 1981, effective commencing January 1, 1981. 


“specified percentage” for a calendar year 

(a) in respect of a Canadian oil and gas exploration expense of a 
taxpayer for that year incurred in respect of conventional lands 
means, 

(i) for the 1981 calendar year, 100 per cent, 

(ii) for the 1982 calendar year, 60 per cent, and 

(iii) for the 1983 calendar year, 30 per cent, and 
(b) in respect of a Canadian oil and gas exploration expense of a 
taxpayer for that year incurred in respect of non-conventional 
lands means, 


(i) for the 1981 and 1982 calendar years, 100 per cent, 
(ii) for the 1983 calendar year, 60 per cent, and 


(iii) for the 1984 calendar year, 30 per cent; 
History: Paras. (b) and (c) of “specified percentage” substituted by P.C. 1985-465, s. 
7, February 14, 1985, Canada Gazette, Part I, March 6, 1985, effective January 1, 
1981. 


“Specified percentage” added by P.C. 1981-3329, s. 7, November 26, 1981, Canada 
Gazette, Part Il, December 9, 1981, effective commencing January 1, 1981. 


“specified property” of a person means all or substantially all of 
the property used by the person in carrying on in Canada such of 
the businesses described in subparagraphs 66(15)(h)(1) to (vil) 
[66(15)principal-business corporation”(a) to (g)] of the Act as 
were carried on by the person; 
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History: “Specified property” added by P.C. 1990-2256, subsec. 4(1), October 18, 
1990, Canada Gazette, Part Il, November 7, 1990, applicable ater 1984. 


“specified royalty’? means a royalty created after December 5, 
1996 (otherwise than pursuant to an agreement in writing made 
before on or before that date) where 


(a) the cost of the royalty was a Canadian development expense, 
and 


(b) the royalty was created as part of a transaction or event or 
series of transactions or events as a consequence of which depre- 
ciable property was acquired at a capital cost that was less than 
its fair market value (determined without regard to the MDS! Gok 


_ Proposed Repeal — Reg. 1206(1)“specified royalty” 


Application: The June 9, 2003 draft regulations (natural resources), subsec. 4), will 
repeal the definition “specified royalty” in subsec. 1206(1), applicable to taxation: years 
that begin after 2006. 


Te hnical Notes: ‘See _ pees nee ‘of oes oes ae oy 


Related Provisions: ITA 248(10) — Series of transactions. 


History: The definition “specified royalty” added to subsec. 1206(1) by P.C. 1999- 
629, subsec. 7(5), April 15, 1999, Canada Gazette, Part II, April 28, 1999, applicable 
after March 6, 1996 except that, with respect to a royalty created after March 6, 1996 
and before December 6, 1996 (or after March 6, 1996 and before 1998 pursuant to an 
agreement in writing made on or before December 5, 1996) if any of the parties to the 
royalty so elect in writing filed with the Minister of National Revenue before July 1, 
1999, the definition “specified royalty” shall be read as follows in respect of the 
royalty: 

“specified royalty” means a royalty (other than a production royalty) created af- 

ter March 6, 1996 (otherwise than pursuant to an agreement in writing made 

before March 7, 1996) where 


(a) any amount paid or payable to the holder of the royalty because of the 
holder’s interest in the royalty is calculated with reference to any expense, or 


(b) an arrangement involving the reimbursement of, contribution to or allow- 
ance for, any expense has been made after March 6, 1996 and it is reasona- 
ble to consider that one of the reasons for the arrangement is to avoid the 
application of paragraph (a) in respect of the royalty; 


“stated percentage” means 


(a) where the taxpayer is an individual other than a trust, in re- 
spect of subparagraph 1203(2)(a)(), 


(1) 100 per cent in respect of an expenditure incurred before 
1989, 


(ii) 50 per cent in respect of an expenditure incurred after 
1988 and before 1990, and 


(iii) 0 per cent in respect of an expenditure incurred after 
1989, 
(b) in respect of subparagraph 1203(2)(a)(i) (where paragraph 
(a) is not applicable) and paragraphs 1205(1)(a), (b), (c) and (f) 
(i) 100 per cent in respect of an expenditure incurred or a 
cost incurred in borrowing capital before July 1, 1988, 


(ii) 50 per cent in respect of an expenditure incurred or a cost 
incurred in borrowing capital after June 30, 1988 and before 
1990, and 


(111) O per cent in respect of an expenditure incurred or a cost 
incurred in borrowing capital after 1989, 


(c) where the taxpayer is an individual other than a trust, in re- 
spect of subparagraph 1203(2)(a)(ii) and subsection 1203(4), 
(i) 100 per cent in respect of any assistance that relates to 
expenditures incurred before 1989, 
(i1) 50 per cent in respect of any assistance that relates to 
expenditures incurred after 1988 and before 1990, and 
(111) 0 per cent in respect of any assistance that relates to ex- 
penditures incurred after 1989, and 
(d) in respect of subparagraph 1203(2)(a)(ii) (if paragraph (c) is 
not applicable), subsection 1203(4) (if paragraph (c) is not appli- 
cable) and subparagraph 1205(1)(j)(ii), 
(i) 100 per cent in respect of any assistance or benefit that 
relates to expenditures incurred before July 1, 1988, 
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(ii) 50 per cent in respect of any assistance or benefit that 
relates to expenditures incurred after June 30, 1988 and 
before 1990, and 


(iii) O per cent in respect of any assistance or benefit that 
relates to expenditures incurred after 1989; 
History: The opening words of para. (d) amended by P.C. 1999-629, subsec. 7(4), 
April 15, 1999, Canada Gazette, Part II, April 28, 1999, applicable to 1999 et seq. 


“Stated percentage” added by P.C. 1990-2780, subsec. 7(5), applicable to taxation 
years ending after February 17, 1987. 


“tar sands ore”? means ore extracted, other than through a well, 
from a mineral resource that is a deposit of bituminous sand, oil 
sand or oil shale; 

History: “Tar sands ore” added by P.C. 1985-465, s. 7, February 14, 1985, Canada 


Gazette, Part II, March 6, 1985, applicable to taxation years commencing after Novem- 
ber 12, 1981. 


“tertiary recovery equipment” means property of a taxpayer that 


(a) is, or but for Class 41 in Schedule II would be, included in 
Class 10 in Schedule II by virtue of paragraph (j) of the descrip- 
tion of that Class, 


(b) was acquired by the taxpayer after 1980 for use in a qualified 
tertiary oil recovery project, 


other than property 


(c) used by the taxpayer for another use prior to the use de- 
scribed in paragraph (b), or 


(d) that had, before it was acquired by the taxpayer, been used 
for any purpose whatever by any person with whom the taxpayer 
was not dealing at arm’s length. 
History: “Tertiary recovery equipment” substituted by P.C. 1990-2780, subsec. 7(4), 
deemed in force as of January 1, 1981 except that para. (a) shall before 1988 be read 
without reference to the words “or but for Class 41 in Schedule II would be”. 
Para. (c) of “tertiary recovery equipment” substituted by P.C. 1985-465, s. 7. February 
14, 1985, Canada Gazette, Part Il, March 6, 1985, effective commencing January |, 
1981. 


“Tertiary recovery equipment” added by P.C. 1981-3329, s. 7, November 26, 1981. 
Canada Gazette, Part Il, December 9, 1981, effective commencing January 1, 1981. 


(2) In this Part, “joint exploration corporation”, “principal-business 
corporation”, “production” from a Canadian resource property, “‘re- 
serve amount” and “shareholder corporation” have the meanings as- 
signed by subsection 66(15) of the Act. 

History: Subsec. 1206(2) substituted by P.C. 1990-2780, subsec. 7(6), December 20, 
1990, Canada Gazette, Part II, January 16, 1991, applicable to taxation years ending 
after February 17, 1987. 


Subsec. 1206(2) substituted by P.C. 1986-2590, s. 8, November 20, 1986. Canada Ga- 
zette, Part Il, December 10, 1986, applicable after April 19, 1983. 


Subsec. 1206(2) substituted by P.C. 1985-465, February 14, 1985, Canada Gazette, 
Part Il, March 6, 1985, effective commencing January 1, 1981. 


(3) For the purposes of sections 1201 to 1209 and 1212, where at 
the end of a fiscal period of a partnership, a taxpayer was a member 
thereof 


(a) the resource profits of the partnership for the fiscal period, to 
the extent of the taxpayer’s share thereof, shall be included in 
computing his resource profits for his taxation year in which the 
fiscal period ended; 


(b) any property acquired or disposed of by the partnership shall 
be deemed to have been acquired or disposed of by the taxpayer 
to the extent of his share thereof: 


(c) any property deemed by paragraph (b) to have been acquired 
or disposed of by the taxpayer shall be deemed to have been 
acquired or disposed of by him on the day the property was ac- 
quired or disposed of by the partnership; 


(d) any amount that has become receivable by the partnership 
and in respect of which the consideration given by the partner- 
ship therefor was property (other than property referred to in 
paragraph 59(2)(a), (c) or (d) of the Act or a share or interest 
therein or right thereto) or services, all or part of the original 
cost of which to the partnership may reasonably be regarded pri- 
marily as an exploration or development expense of the tax- 


Income Tax Regulations 


payer, shall be deemed to be an amount receivable by the tax- 
payer to the extent of his share thereof, and the consideration so 
given by the partnership shall, to the extent of the taxpayer’s 
share thereof, be deemed to have been given by the taxpayer for 
the amount deemed to be receivable by him; 


(e) any expenditure incurred or deemed to have been incurred by 
the partnership shall be deemed to have been incurred by the 
taxpayer to the extent of the taxpayer’s share thereof; and 


(f) any amount or expenditure deemed by paragraph (d) or (e) to 
have been receivable or incurred, as the case may be, by the tax- 
payer shall be deemed to have become receivable or been in- 
curred, as the case may be, by the taxpayer on the day the 
amount became receivable or the expenditure was incurred or 
deemed to have been incurred by the partnership. 

History: Paras. 1206(3)(e), (f) substituted by P.C. 1990-2256, subsec. 4(2), October 

18, 1990, Canada Gazette, Part 11, November 7, 1990, applicable in respect of expendi- 

tures or expenses incurred after February 1986. 

Paras. 1206(3)(b), (d) and () substituted, para. 1206(3)(f) added, by P.C. 1985-465, 

subsecs. 7(12) and (13), February 14, 1985, Canada Gazette, Part Il, March 6, 1985. 

applicable to fiscal periods ending after March 6, 1985. 


Paras. 1206(3)(b), (c) substituted, paras. (d), (e) added by P.C. 1980-1483, subsec. 4(4), 
June 5, 1980, Canada Gazette, Part Il, June 25, 1980. 


All that portion of subsec. 1206(3) preceding para. (a) substituted, para. 1206(3)(c) 
added, by subsecs. 5(3), (4) of P.C. 1979-649, March 8, 1979, Canada Gazette, Part Il, 
March 28, 1979, effective for the period commencing April 11, 1978. 


(3.1) For the purposes of sections 1201 to 1203, 1WAVSy, allpAlTegrael 
1218, where a taxpayer was a member of a partnership at the end of 
a fiscal period of the partnership, the taxpayer shall be deemed to 
receive or to become entitled to receive any amount of assistance or 
benefit, whether such amount is by way of a grant, subsidy, rebate, 
forgivable loan, deduction from royalty or tax, rebate of royalty or 
tax, investment allowance or any other form of assistance or bene- 
fit, that the partnership at any time receives or becomes entitled to 
receive in respect of expenses incurred in that fiscal period of the 
partnership, to the extent of, 


(a) where the partnership in the fiscal period receives or be- 
comes entitled to receive the amount, the taxpayer’s share 
thereof, or 


(b) where the partnership after the fiscal period becomes entitled 
to receive the amount, what would have been the taxpayer’s 
share thereof if the partnership had in the fiscal period received 
or become entitled to receive the amount, 


and the time at which the taxpayer is deemed to receive or become 
entitled to receive such share of the amount shall be the time that 
the partnership receives or becomes entitled to receive the amount. 
History: That portion of subsec. 1206(3.1) preceding para. (a) substituted by P.C. 
1988-1608, subsec. 1(1), August 11, 1988, Canada Gazette, Part Il, August 31, 1988, 
applicable to 1985 et seq. é 


Subsec. 1206(3.1) added by P.C. 1985-465, subsec. 7(14), February 14, 1985, Canada 
Gazette, Part Il, March 6, 1985. applicable to fiscal periods ending after March 6, 1985. 


(4) Where an expense incurred after November 7, 1969 that was a 
Canadian exploration and development expense or that would have 
been such an expense if it had been incurred after 1971 (other than 
an amount included therein that is in respect of financing or the cost 
of any Canadian resource property acquired by a joint exploration 
Corporation or any property acquired by a joint exploration corpora- 
tion that would have been a Canadian resource property if it had 
been acquired after 1971), a Canadian exploration expense (other 
than an amount included therein that is in respect of financing) or a 
Canadian development expense (other than an amount included 
therein that is in respect of financing or an amount referred to in 
subparagraph 66.2(5)(a)(ili) [66.2(5)“Canadian development ex- 
pense”(e)] of the Act) has been renounced in favour of a taxpayer 
and was deemed to be an expense of the taxpayer for the purposes 
of subsection 66(10), (10.1) or (10.2) of the Act or subsection 29(7) 
of the Income Tax Application Rules, the expense shall, 


(a) for the purposes of sections 1203 and 1205, be deemed to 
have been such an expense incurred by the taxpayer at the time 
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the expense was incurred by the joint exploration corporation; 
and 

(b) for the purposes of sections 1204 and 1210 and paragraphs 
1217(2)(e) and 1218(2)(e), be deemed to have been such an ex- 
pense incurred by the taxpayer at the time it was deemed to have 
been incurred by the taxpayer for the purposes of subsection 
66(10), (10.1) or (10.2) of the Act or subsection 29(7) of the 
Income Tax Application Rules, as the case may be. 


History: Subsec. 1206(4) amended by P.C. 1994-1817, s. 48, November 1, 1994, Can- 
ada Gazette, Part Il, November 30, 1994. 


Para. 1206(4)(b) substituted by P.C. 1988-1608, subsec. 1(2), August 11, 1988, Canada 
Gazette, Part II, August 31, 1988, applicable to 1985 et seq. 


Subsec. 1206(4) substituted by P.C. 1985-465, subsec. 7(15), February 14, 1985, Can- 
ada Gazette, Part II, March 6, 1985, applicable with respect to expenses renounced 
after 1981. 


(4.1) An expense that is a Canadian exploration and development 
overhead expense of the joint exploration corporation referred to in 
subsection (4), or would be such an expense if the references to 
“connected with the taxpayer” in paragraph (d) of the definition 
“Canadian exploration and development overhead expense” in sub- 
section (1) were read as “connected with the shareholder corpora- 
tion in favour of whom the expense was renounced for the purposes 
of subsection 66(10.1) or (10.2) of the Act”, that may reasonably be 
considered to be included in a Canadian exploration expense or Ca- 
nadian development expense that is deemed by subsection (4) to be 
a Canadian exploration expense or Canadian development expense 
of the shareholder corporation, shall be deemed to be a Canadian 
exploration and development overhead expense of the shareholder 
corporation incurred by it at the time the expense was deemed by 
subsection (4) to have been incurred by it and shall be deemed at 
and after that time not to be a Canadian exploration and develop- 
ment overhead expense incurred by the joint exploration 
corporation. 

History: Subsec. 1206(4.1) added by P.C. 1985-465, subsec. 7(16), February 14, 1985, 
Canada Gazette, Part Il, March 6, 1985, applicable to expenses renounced after March 
6, 1985. 


(4.2) For the purposes of paragraphs 66(12.6)(b), (12.601)(d) and 
(12.62)(b) of the Act, a prescribed Canadian exploration and devel- 
opment overhead expense of a corporation is 


(a) a Canadian exploration and development overhead expense 
of the corporation; 


(b) an expense that would be a Canadian exploration and devel- 
opment overhead expense of the corporation if the references to 
“connected with the taxpayer” in paragraph (d) of the definition 
“Canadian exploration and development overhead expense” in 
subsection (1) were read as “connected with the person to whom 
the expense is renounced under subsection 66(12.6), (12.601) or 
(12.62) of the Act”; and 


(c) an expense that would be a Canadian exploration and devel- 
opment overhead expense of the corporation if the references to 
‘person who was connected with the taxpayer” in paragraph (d) 
of the definition “Canadian exploration and development over- 
head expense” in subsection (1) were read as “person to whom 
the expense is renounced under subsection 66(12.6), (12.601) or 
(12.62) of the Act’. 

History: Subsec. 1206(4.2) amended by P.C. 1996-494, s. 2, April 16, 1996, Canada 

Gazette, Part II, May 1, 1996, applicable in respect of expenses incurred after Decem- 

ber 5992s 

Subsecs. 1206(4.2) added by P.C. 1990-2256, subsec. 4(3), October 18, 1990, Canada 

Gazette, Part Il, November 7, 1990, applicable in respect of expenditures or expenses 

incurred after February 1986. 


(4.3) For the purposes of subsections (4.2) and (5), a partnership 
shall be deemed to be a person and its taxation year shall be deemed 
to be its fiscal period. 

History: Subsecs. 1206(4.3) added by P.C. 1990-2256, subsec. 4(3), October 18, 1990, 
Canada Gazette, Part Il, November 7, 1990, applicable in respect of expenditures or 
expenses incurred after February 1986. 
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(5) For the purposes of subsection (6) and the definition “Canadian 
exploration and development overhead expense” in subsection (1), 


(a) a person and a particular corporation are connected with each 
other if 


(i) the person and the particular corporation are not dealing at 
arm’s length, 


(11) the person has an equity percentage in the particular cor- 
poration that is not less than 10 per cent, or 


(111) the person is a corporation in which another person has 


an equity percentage that is not less than 10 per cent and the 
other person has an equity percentage in the particular corpo- 
ration that is not less than 10 per cent; 


(a.1) a person and another person that is not a corporation are 
connected with each other if they are not dealing at arm’s 
length; and 


(b) “costs incurred by a person” shall not include 


(i) an outlay or expense described in any of paragraphs (a) to 
(c) of that definition made or incurred by the person if the 
references in those paragraphs to “taxpayer” were read as 
references to “person”, 


(ii) an outlay or expense made or incurred by the person to 
the extent that it is not reasonably attributable to the use of a 
property by, the performance of a service for, or any materi- 
als, parts, or supplies acquired by, the taxpayer referred to in 
that definition, and 


(111) an amount in respect of the capital cost to the person of a 
property, other than, where the property is a depreciable pro- 
perty of the person, that proportion of the capital allowance 
of the person for his taxation year in respect of the property 
that may reasonably be considered attributable to the use of 
the property by, or in the performance of a service for, the 
taxpayer referred to in that definition. 


Related Provisions: Reg. 1206(7) — Equity percentage. 


History: Para. 1206(5)(a.1) added by P.C. 1990-2256, subsec. 4(4), October 18, 1990, 
Canada Gazette, Part Il, November 7, 1990, applicable in respect of expenditures or 
expenses incurred after February 1986. 


Subpara. 1206(5)(b)(iii) substituted by P.C. 1985-465, subsec. 7(17), February 14, 
1985, Canada Gazette, Part Il, March 6, 1985, effective commencing January 1, 1981. 


Subsec. 1206(5) added by P.C. 1981-3329, subsec. 7(7), November 26, 1981, Canada 
Gazette, Part Il, December 9, 1981, effective commencing January 1, 1981. 


(6) For the purpose of subparagraph (5)(b)(iii), the “capital allow- 
ance” of a person (in this subsection referred to as the ““owner’’) for 
his taxation year in respect of a property owned by him means that 
proportion of an amount not exceeding 20 per cent of the amount 
that 1s 


(a) in the case of a property owned by the owner on December 
31, 1980, the lesser of 


(1) the capital cost of the property to the owner computed as 
if no amount had been included therein that is a cost of bor- 
rowing capital, including any cost incurred prior to the com- 
mencement of carrying on a business, and 


(ii) the fair market value of the property on December 31, 
1980, 


(b) in the case of a property acquired by the owner after Decem- 
ber 31, 1980 that was previously owned by a person connected 
with the owner, the lesser of 


(1) the capital cost of the property, computed as if no amount 
had been included therein that is a cost of borrowing capital, 
including any cost incurred prior to the commencement of 
carrying on a business, to the person, who was connected 
with the owner, who was the first person to acquire the pro- 
perty from a person with whom the owner was not con- 
nected, and 


(ii) the fair market value of the property at the time it was 
acquired by the owner, and 
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(c) in any other case, the capital cost of the property to the 
owner computed as if no amount had been included therein that 
is a cost of borrowing capital, including any cost incurred prior 
to the commencement of carrying on a business, 


that the number of days in the taxation year during which the pro- 
perty was owned by the owner is of 365. 


(7) For the purposes of paragraph (5)(a), “equity percentage” has 
the meaning assigned by paragraph 95(4)(b) [95(4)“equity percent- 
age”’] of the Act. 

History: Subsecs. 1206(6), (7) added by P.C. 1981-3329, subsec. 7(7), November 26, 
1981, Canada Gazette, Part Il, December 9, 1981, effective commencing January 1, 
1981. 


(8) For the purposes of the definition “qualified tertiary oil recovery 
project” in subsection (1), a “specified royalty provision” means: 


(a) the Experimental Project Petroleum Royalty Regulation of 
Alberta (Alta. Reg. 36/79); 


(b) The Experimental Oil Sands Royalty Regulations of Alberta 
(Alta. Reg. 287/77); 


(c) section 4.2 of the Petroleum Royalty Regulations of Alberta 
(Alta. Reg. 93/74); 


(d) section 58A of the Petroleum and Natural Gas Regulations, 
1969 of Saskatchewan (Saskatchewan Regulation 8/69); 


(e) section 204 of The Freehold Oil and Gas Production Tax 
Regulations, 1983 of Saskatchewan (Saskatchewan Regulation 
11/83); 


(f) item 9 of section 2 of the Petroleum and Natural Gas Royalty 
Regulations of British Columbia (B.C. Reg. 549/78); 


(g) the Freehold Mineral Taxation Act of Alberta; 
(h) the Freehold Mineral Rights Tax Act of Alberta; 


(i) Order in Council 427/84 pursuant to section 9(a) of the Mines 
and Minerals Act of Alberta; 


Q) Order in Council 966/84 pursuant to section 9 of the Mines 
and Minerals Act of Alberta; or 


(k) Order in Council 870/84 pursuant to section 9 of the Mines 
and Minerals Act of Alberta. 


History: Para. 1206(8)(k) added by P.C. 1990-162. subsec. 5(2). applicable to 1982 er 
seq. 


Subsec. 1206(8) added by P.C. 1985-465, subsec. 7(18), February 14, 1985, Canada 
Gazette, Part Il, March 6, 1985, effective commencing January 1, 1981. 


(8.1) For the purposes of paragraph (a) of the definition of “quali- 
fied tertiary oil recovery project” in subsection (1), where at a par- 
ticular time unconditional approval is given by a person referred to 
in subparagraph 18(1)(m)(i), (ii) or (iii) of the Act for a specified 
royalty provision to apply at a time after the particular time, the 
specified royalty provision shall be deemed to apply as of the par- 
ticular time. 


Proposed Amendment — Reg. 1206(8.1) 


(8.1) For the purpose of paragraph (a) of the definition “qualified 
tertiary oil recovery project” in subsection (1), a specified royalty 
provision is deemed to apply as of a particular time if, at the par- 
ticular time, unconditional approval for the specified royalty pro- 
vision to apply at a time after the particular time is given by 


(a) Her Majesty in right of Canada or of a province; — 


(b) an agent of her Majesty in right of Canada or of a province; 
or 


(c) a corporation, a commission or an association that is con- 
trolled by Her Majesty in right of Canada or of a province or 
by an agent of Her Majesty in right of Canada or of a province. 
Application: The June 9, 2003 draft regulations (natural resources), subsec. 4(3), 


will amend subsec. 1206(8.1) to read as above. deemed to have come into force on 
December 20, 2002. 


Technical Notes: See under Reg. 1206(1)“production royalty’(b) [temporary] 
above. 
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History: Subsec. 1206(8.1) added by P.C. 1990-2780, subsec. 7(7), December 20, 
1990, Canada Gazette, Part II, January 16, 1991, applicable after 1980. 


(9) For the purposes of the definition “production royalty” in sub- 
section (1), a “Crown royalty” of a taxpayer in respect of the pro- 
duction of petroleum, natural gas or related hydrocarbons from a 
natural accumulation of petroleum or natural gas in Canada, an oil 
or gas well in Canada, a resource that is a bituminous sands deposit, 
oil sands deposit or oil shale deposit or in respect of the ownership 
of a natural reservoir of gas or petroleum in Canada means an 
amount 


(a) that would be included in computing his income for a taxa- 
tion year by virtue of paragraph 12(1)(o) of the Act in respect of 
such production or ownership if that paragraph were read with- 
out reference to the words “or a prescribed amount”, 


(b) that would not be deductible in computing his income for a 
taxation year by virtue of paragraph 18(1)(m) of the Act in re- 
spect of such production or ownership if that paragraph were 
read without reference to the words “other than a prescribed 
amount”, 


(c) by which his proceeds of disposition of such production are 
increased by virtue of subsection 69(6) of the Act, or 


(d) by which his cost of acquisition of such production is re- 
duced by virtue of subsection 69(7) of the Act, 


less, in respect of an amount described in paragraph (a) or (b), the 
amount of any reimbursement, contribution or allowance referred to 
in section 80.2 of the Act received or receivable by the taxpayer in 
respect of that amount. 


Proposed Repeal — Reg. 1206(9) 


Application: The June 9, 2003 draft regulations (natural resources), subsec. 4(4), will 
repeal subsec. 1206(9), applicable to taxation years that begin after 2006, 


Technical Notes: See under Proposed Repeal of Reg. 1206(1)“production roy- 
alty”(b) above. 


History: The closing words of subsec. 1206(9) amended by P.C. 1996-1488, subsec. 
4(4), September 24, 1996, Canada Gazette, Part II, October 16, 1996. applicable after 
January 1990. 

That portion of subsec. 1206(9) preceding para. (a) substituted by P.C. 1990-2780, sub- 
sec. 7(8), December 20, 1990, Canada Gazette, Part If, January 16, 1991, applicable 
after June 30. 1988. 


That portion of subsec. 1206(9) preceding para. (a) substituted by P.C. 1990-162, sub- 
sec. 5(3), applicable to taxation years ending after March 1985. 


Subsec. 1206(9) added by P.C. 1985-465, subsec. 7(19), February 14, 1985, Canada 
Gazette, Part Il, March 6, 1985, effective commencing January 1, 1982. 


Definitions [Reg. 1206]: “amount” — ITA 248(1): “arm’s length” —ITA 251(1); 
“bituminous sands”, “business” — ITA 248(1); “Canada” — ITA 255, Interpretation 


Act 35(1): “Canadian development expense” — ITA 66.2(5), 248(1): “Canadian explo- 
ration and development overhead expense” — Reg. 1206(1), (4.1): “Canadian explora- 
tion expense” — ITA 66.1(6), 248(1); “Canadian field processing” —ITA 248(1); 
“Canadian oil and gas exploration expense” — Reg. 1206(1); “Canadian resource pro- 
perty” —ITA 66(15), 248(1): “capital allowance” — Reg. 1206(6); “‘commence- 
ment” — Interpretation Act 35(1); ‘connected’? — Reg. 1206(5); “conventional 
lands” — Reg. 1206(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “cost 


incurred by a person” — Reg. 1206(5)(b); “Crown royalty” — Reg. 1206(9): “depre- 
ciable property” — ITA 13(21), 248(1): “disposed”, “disposes” — ITA 248(1)*disposi- 
tion”, “disposition”, “employed” —ITA 248(1): “equity percentage” —ITA 95(4), 
Reg. 1206(7); “fiscal period” —ITA 249.1; “gross resource profits” — Reg. 1204(1): 
“Her Majesty” — Interpretation Act 35(1); “individual” —ITA 248(1); “mine” — 
Reg. 1206(1); “mineral”, “mineral resource” —ITA 248(1):; “non-conventional 
lands” — Reg. 1206(1): “oil or gas well” — ITA 248(1); “ore”, “original owner” — 
Reg. 1206(1): “owner” — Reg. 1206(5); “person” — ITA 248(1), Reg. 1206(4.3); 
“prescribed” — ITA 248(1): “primary recovery”, “proceeds of disposition” — Reg. 
1206(1); “processing property” — Reg. 1206(1); “property” —ITA 248(1); “prov- 


ince” — Interpretation Act 35(1): “qualified tertiary oil recovery project” — Reg. 
1 206( 1); “related” — ITA 251(2)-(6); “resource” — Reg. 1206(1); “resource prof- 
Its” — Reg. 1204(1.1); “secondary recovery method” — Reg. 1206(1): “series” — ITA 


248(10); “share”, “shareholder” — ITA 248(1): “specified royalty” — Reg. 1206(1); 
“Specified royalty provision” — Reg. 1206(8), (8.1): “tar sands ore” — Reg. 1206(1); 
taxation year” — ITA 249: “taxpayer” —ITA 248(1); “territorial sea”, “territory” — 


aC ie Act 35(1); “trust? —ITA 104(1), 248(1), (3): “writing” — Interpretation 
Act 35(1). 


1207. Frontier exploration allowances — (1) [Deduction al- 
lowed] — A taxpayer may deduct in computing his income for a 


1702 


Part XIJ — Resource and Processing Allowances 


taxation year such amount as he may claim not exceeding the lesser 
of 


(a) his income for the year, computed in accordance with Part I 
of the Act, if no deduction were allowed under this subsection; 
and 


(b) his frontier exploration base as of the end of the year (before 
making any deduction under this subsection for the year). 


(2) [“Frontier exploration base”] — For the purposes of this 
section, the “frontier exploration base” of a taxpayer as of a particu- 
lar time means the amount by which the aggregate of 


(a) the aggregate of all amounts, each of which is an amount-in 
respect of a particular oil or gas well in Canada equal to 667/3 per 
cent of the amount by which 


(i) expenses incurred after March, 1977 and before April, 
1980 and before the particular time in respect of the well 
(other than expenses that may reasonably be regarded as hav- 
ing been incurred as consideration for services rendered to 
the taxpayer after March, 1980) if those expenses would be 
included in the Canadian exploration expense of the taxpayer 
within the meaning of paragraph 66.1(6)(a) [66.1(6)“Cana- 
dian exploration expense’”’] of the Act (if that paragraph were 
read without reference to subparagraphs (iii) and (iii.1) [pa- 
ras. (f) and (g)] thereof and without reference to the words 
“within six months after the end of the year, the drilling of 
the well is completed and” in subparagraph (i1) [para. (c)] 
thereof, and if the reference in subparagraphs (iv) and (v) 
[paras. (h) and (i)] thereof to “any of subparagraphs (i) to 
(iii.1) [paras. (a) to (g)]” were read as a reference to “subpar- 
agraph (i) or (11) [para. (a) or (c)]”) other than 

(A) a cost of borrowing capital, including any cost in- 

curred prior to the commencement of carrying on a busi- 

ness, that was a Canadian exploration expense of the 

taxpayer, 

(B) an expense renounced by the taxpayer under subsec- 

tion 66(10.1) of the Act, 


(C) an amount that, by virtue of subparagraph 
66.1(6)(a)(iv)  [66.1(6)“Canadian exploration —ex- 
pense’’(h)] of the Act, was a Canadian exploration ex- 
pense, if such amount was an expense referred to in 
clause (A) or (B) that was incurred by a partnership re- 
ferred to in that subparagraph, or 


(D) an amount that, by virtue of subparagraph 
66.1(6)(a)(v) [66.1(6)“Canadian exploration expense”’(1)] 
of the Act, was a Canadian exploration expense, if such 
amount was an expense referred to in clause (A) or (B) 
that the taxpayer incurred pursuant to an agreement re- 
ferred to in that subparagraph, 
exceeds 

(ii) the taxpayer’s threshold amount in respect of the well, 

minus the amount that would be determined under subpara- 

graph (i) in respect of the taxpayer for the well if the refer- 

ence therein to “after March, 1977 and before April, 1980” 

were read as “after June, 1976 and before April, 1977”, and 


(a.1) where the taxpayer is a successor corporation, any amount 
required by paragraph (7)(a) to be added before the particular 
time in computing the taxpayer’s frontier exploration base, 
exceeds the aggregate of 

(b) all amounts deducted by the taxpayer under subsection (1) in 
computing his income for taxation years ending before the par- 
ticular time, 

(c) 66%; per cent of the aggregate of all amounts, each of which 
is an amount that became receivable by the taxpayer after March 
28, 1979 and before the earlier of December 12, 1979 and the 
particular time, and in respect of which the consideration given 
by the taxpayer therefor was a property (other than a share, or a 
property that would have been a Canadian resource property if it 
had been acquired by the taxpayer at the time the consideration 


Reg. 
S. 1207(5) 


was given) or services the cost of which may reasonably be re- 
garded as having been primarily an expenditure in respect of an 
oil or gas well for which an amount was added in computing the 
taxpayer’s frontier exploration base by virtue of paragraph (a) or 
in computing the frontier exploration base of a predecessor by 
virtue of paragraph (a) as it applied to the predecessor where the 
taxpayer is a successor corporation to the predecessor, as the 
case may be; and 


(d) where the taxpayer is a predecessor, any amount required by 


paragraph (7)(b) to be deducted before the particular time in 


computing the taxpayer’s frontier exploration base. 


History: Cl. 1207(2)(a)(i)(A), para. 1207(2)(c) substituted by P.C. 1981-3329, s. 8, 
November 26, 1981, Canada Gazette, Part II, December 9, 1981, para. 1207(2)(c) ef- 
fective commencing December 12, 1979. 


All that portion of subpara. 1207(2)(a)(i) preceding cl. (A) substituted by P.C. 1980- 
3311, December 4, 1980, Canada Gazette, Part I, December 24, 1980. 


All that portion of subpara. 1207(2)(a)(i) preceding cl. (A), and cl. 1207(2)(a)()(C) 
substituted by P.C. 1980-1483, subsec. 5(1), June 5, 1980, Canada Gazette, Part II, 
June 25, 1980, effective December 6, 1979. 


That portion of subsec. 1207(2) preceding para. (a) and that portion following para. (a) 
substituted by subsecs. 6(1), (2) of P.C. 1979-649, March 8, 1979, Canada Gazette, 
Part II, March 28, 1979. 


(3) [“Threshold amount’”] — For the purposes of subparagraph 
(2)(a)(ii), a taxpayer’s “threshold amount” in respect of an oil or gas 
well means 


(a) where the taxpayer and one or more other persons have filed 
an agreement with the Minister in prescribed form in respect of 
the well and 


(i) the amount allocated to each such person in the agreement 
does not exceed the amount that would be determined, at the 
time the agreement is filed, under subparagraph (2)(a)(i) in 
respect of that person for the well, if the reference in that 
subparagraph to “March, 1977” were read as “June, 1976”, 
and 


(ii) the aggregate of the amounts allocated by the agreement 
is $5 million, 


the amount allocated to the taxpayer in the agreement, but if no 
amount is allocated to the taxpayer in the agreement, nil; 


(b) where such an agreement has been filed in respect of the well 
by one or more persons other than the taxpayer, nil; or 


(c) where no such agreement has been filed in respect of the 
well, $5 million. 


(4) [Substitute well] — Where as a result of mechanical or geo- 
logical difficulties the drilling of a particular oil or gas well does 
not achieve its stated geological objectives under the drilling au- 
thority issued by the relevant government body and a further well, 
including a relief well, is drilled on the same geological formation 
and may reasonably be regarded as a continuation of or a substitu- 
tion for the particular oil or gas well, the expenses in respect of the 
drilling of the further well shall, for the purposes of this section, be 
deemed to be expenses in respect of the drilling of the particular oil 
or gas well. 


(5) [Look-through rules] — For the purposes of this section, 


(a) when a shareholder corporation is deemed to have incurred a 
Canadian exploration expense by virtue of an election made by a 
joint exploration corporation pursuant to subsection 66(10.1) of 
the Act, that expense shall be deemed to have been incurred by 
the shareholder corporation at the time when it was incurred by 
the joint exploration corporation; and 


(b) when a member of a partnership is deemed to have incurred 
a Canadian exploration expense by virtue of subparagraph 
66.1(6)(a)(iv) [66.1(6)“Canadian exploration expense”’(h)]| of the 
Act, that expense shall be deemed to have been incurred by the 
member at the time when it was incurred by the partnership. 


History: Para. 1207(5)(b) substituted by P.C. 1980-1483, subsec. 5(2), June 5, 1980, 
Canada Gazette, Part Il, June 25, 1980, effective December 6, 1979. 
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(6) [“Oil or gas well”] — For the purposes of this section, “oil or 
gas well” means any well drilled for the purpose of producing pe- 
troleum or natural gas or of determining the existence, location, ex- 
tent or quality of an accumulation of petroleum or natural gas, other 
than a mineral resource. 

History: Subsec. 1207(6) substituted by P.C. 1990-2780, subsec. 8(1), December 20, 
1990, Canada Gazette, Part 11, January 16, 1991, applicable to taxation years ending 
after March 1985. 


Subsec. 1207(6) substituted by P.C. 1985-465, s. 8, February 14, 1985, Canada Ga- 
zette, Part Il, March 6, 1985, effective commencing January 1, 1981. 


(7) [Successor rules] — Subject to subsections 1202(5) and (6), 
where a corporation (in this section referred to as the “successor 
corporation”) has at any time (in this subsection referred to as the 
“time of acquisition”) after April 19, 1983 and in a taxation year (in 
this subsection referred to as the “transaction year’) acquired a pro- 
perty from another person (in this subsection referred to as the 
“predecessor”’), the following rules apply: 


(a) for the purpose of computing the frontier exploration base of 
the successor corporation as of any time after the time of acqui- 
sition, there shall be added an amount equal to the amount re- 
quired by paragraph (b) to be deducted in computing the frontier 
exploration base of the predecessor; and 


(b) for the purpose of computing the frontier exploration base of 
the predecessor as of any time after the transaction year of the 
predecessor, there shall be deducted the amount, if any, by 
which 


(i) the frontier exploration base of the predecessor immedi- 
ately before the time of acquisition (assuming for this pur- 
pose that, in the case of an acquisition as a result of an amal- 
gamation described in section 87 of the Act, the predecessor 
existed after the time of acquisition and no property was ac- 
quired or disposed of in the course of the amalgamation) 


exceeds 


(ii) the amount, if any, deducted under subsection (1) in com- 
puting the income of the predecessor for the transaction year 
of the predecessor. 


History: That portion of subsec. 1207(7) preceding para. (a) substituted by P.C. 1990- 
2780, subsec. 8(2), December 20, 1990, Canada Gazette, Part II, January 16, 1991, 
applicable to taxation years ending after February 17, 1987. 


That portion of subsec. 1207(7) preceding para. (a) substituted by P.C. 1990-2256, sub- 
sec. 5(1), October 18, 1990, Canada Gazette, Part II, November 7, 1990, applicable in 
respect of taxation years commencing after 1984. 


That portion of subsec. 1207(7) preceding para. (a) substituted by P.C. 1990-162, s. 6, 
February 1, 1990, Canada Gazette, Part I, February 14, 1990, applicable with respect 
to acquisitions occurring after 1982 except that with respect to acquisitions occurring 
after 1982 and in taxation years commencing before 1985 the reference to “Canadian 
resource properties of the predecessor” shall be read as a reference to “property of the 
predecessor used by the predecessor in carrying on in Canada such of the businesses 
described in any of subparagraphs 66(15)(h)(i) to (vii) of the Act as were carried on by 
the predecessor’’. 


That portion of subsec, 1207(7) preceding para. (a) substituted by P.C. 1985-2277, s. 3 
July 24, 1985, Canada Gazette, Part II, August 7, 1985, applicable with respect to ac- 
quisitions of property occurring after April 19, 1983. 


That portion of subsec. 1207(7) preceding para. (a) substituted by P.C. 1980-1483. sub- 
sec. 5(3), June 5, 1980, Canada Gazette, Part II, June 25, 1980, effective November 17, 
1978. 


Subsec. 1207(7) substituted by subsec. 6(3) of P.C. 1979-649, March 8, 1979, Canada 
azette, Part Il, March 28, 1979. 


Subsec. 1207(7) added by s. 7 of P.C. 1978-1849, June 8, 1978, Canada Gazette, Part 
Il, June 28, 1978, applicable to taxation years ending after March 1977. 


(8) [Revoked] 


History: Subsec. 1207(8) revoked by P.C. 1990-2780, subsec. 8(3), December 20, 
1990, Canada Gazette, Part I, January 16, 1991, applicable to taxation years ending 
after February 17, 1987. 


Subsec. 1207(8) added by P.C. 1990-2256, subsec. 5(2), October 18, 1990, Canada 
Gazette, Part Il, November 7, 1990, applicable in respect of taxation years commencing 
after 1984 except that the Minister of National Revenue shall be deemed to have been 
notified in circumstances satisfying the condition set out in para. (c) if the Minister is 
notified in writing of the agreement referred to therein within 180 days after November 
7, 1990. 


Income Tax Regulations 


Definitions [Reg. 1207]: “amount”, “business” —ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1); “Canadian exploration expense” — Reg. 1207(5); “Ca- 
nadian resource property’ — ITA 66(15), 248(1); “commencement” — Interpretation 
Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “disposed” — ITA 
248(1)‘disposition”; “expenses” — Reg. 1207(4); “frontier exploration base” — Reg. 
1207(2); “mineral resource”, “Minister” — ITA 248(1); “month” — Interpretation Act 
35(1); “oil or gas well” — Reg. 1207(6); “person” —ITA 248(1); “predecessor” — 
Reg. 1203(3); “prescribed”, “property”, “share”, “shareholder” —ITA 248(1); “suc- 
cessor corporation” — Reg. 1203(3); “taxation year” —ITA 249; “taxpayer” — ITA 
248(1); “threshold amount” — Reg. 1207(3); “time of acquisition”, “transaction 
year’ — Reg. 1203(3). 


1208. Additional allowances in respect of certain oil or gas 
wells — (1) Subject to subsections (3) and (4) where a taxpayer 
has income for a taxation year from an oil or gas well that is outside 
Canada, or where an individual has income for a taxation year from 
an oil or gas well in Canada, in computing his income for the year 
he may deduct the lesser of 


(a) the aggregate of drilling costs incurred by him in that year 
and previous taxation years in respect of the well (not including 
the cost of land, leases or other rights and not including indirect 
expenses such as general exploration, geological and geophysi- 
cal expenses) minus the aggregate of all amounts deductible in 
respect thereof in computing his income for previous years; and 


(b) that part of his income for the year that may reasonably be 
regarded as income from the well. 


(2) Where a taxpayer has more than one oil or gas well to which 
subsection (1) applies, the allowance in respect of the drilling costs 
of each well shall be computed separately. 


(3) Where an individual has income for a taxation year from an oil 
or gas well in Canada, no deduction may be made under this section 
in computing such income in respect of drilling costs of that well 
incurred after April 10, 1962. 


(4) Where a taxpayer has income for a taxation year from an oil or 
gas well that is outside Canada, no deduction may be made under 
this section in computing such income in respect of drilling costs of 
that well incurred after 1971. 

Definitions [Reg. 1208]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpre- 


tation Act 35(1); “individual”, “oil or gas well” — ITA 248(1); “taxation year” — ITA 
249; “taxpayer” — ITA 248(1). 


1209. Additional allowances in respect of certain mines — 
(1) Subject to subsection (3), where a taxpayer operates in Canada a 
mine for the production of materials from a resource he may deduct, 
in computing his income for a taxation year, such amount as he may 
claim not exceeding 25 per cent of the amount computed under sub- 
section (2). 


(2) The amount referred to in subsection (1) is the aggregate of all 
expenditures made or incurred by the taxpayer before 1972 that are 
reasonably attributable to the prospecting and exploration for and 
the development of the mine prior to the coming into production of 
the mine in reasonable commercial quantities, except to the extent 
that the expenditures were 


(a) expenditures in respect of which a deduction from, or in 
computing, a taxpayer’s income tax or excess profits tax was 
provided by section 8 of the Income War Tax Act; 


(b) expenditures in respect of which an amount was deducted in 
computing a taxpayer’s income under section 16 of chapter 63, 
S.C., 1947 or section 16 of chapter 53, S.C., 1947-48 or, if the 
expenditure was incurred prior to 1953, under section 53 of 
chapter 25, S.C., 1949 (Second Session); 


(c) expenditures incurred after 1952 in respect of which a deduc- 
ton was or is provided by section 53 of chapter 25, S.C., 1949, 
(Second Session), section 83A of the Act as it read in its appli- 
cation to the 1971 taxation year or section 29 of the Income Tax 
Application Rules; 


(d) expenditures deducted in computing the income of the tax- 
Payer in the year they were incurred; 
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(e) the cost to the taxpayer of property in respect of which an 
allowance is provided under paragraph 20(1)(a) of the Act; or 


(f) the cost to the taxpayer of a leasehold interest. 


(3) The amount deductible under subsection (1) shall not exceed the 
amount computed under subsection (2) minus the aggregate of 


(a) amounts deducted under subsection (1) in computing the in- 
come of the taxpayer for previous taxation years; and 


(b) similar amounts deducted in computing the income of the 
taxpayer for the purposes of the Income War Tax Act and The 
1948 Income Tax Act (as defined in paragraph 12(d) of the /n- 
come Tax Application Rules). 
History: Para. 1209(2)(c) amended by P.C. 1994-1817, s. 48, November 1, 1994, Can- 
ada Gazette, Part Il, November 30, 1994. 
Definitions [Reg. 1209]: “amount” — Reg. 1209(2); “Canada” — ITA 255, Inter- 
pretation Act 35(1); “mine” — Reg. 1206(1); “property” — ITA 248(1); “resource” — 
Reg. 1206(1); “taxation year” —ITA 249; “taxpayer” —ITA 248(1). 


1210. Resource allowance — (1) For the purpose of paragraph 
20(1)(v.1) of the Act, there may be deducted in computing the in- 
come of a taxpayer for a taxation year the amount determined by 
the formula 


Proposed Amendment — Reg. 1210(1) opening words 
[temporary] _. 


1210. (1) Resource allowance — For the purpose of paragraph 
20(1)(v.1) of the Act, the amount allowed to a taxpayer for a taxa- 
tion year is the amount determined by the formula — 

Application: The June 9, 2003 draft regulations (natural resources), subsec. 5(1). 


will amend the opening words of subsec. 1210(1) to read as above, applicable to 
taxation years that end after 2002 and begin before 2007. 


Technical Notes: The opening words of subsection 1210(1) of the Regulations are 
amended applicable to taxation years that end after 2002, and begin before 2007, to 
provide that the amount of resource allowance deductible during the phase-out period 
from 2003 to 2006 will be as determined by the Act. 


25 (A—B)-C 
where 
A is the taxpayer’s adjusted resource profits for the year; 


B. is the total of all amounts each of which is a Canadian explora- 
tion and development overhead expense made or incurred by the 
taxpayer in the year, other than an amount included therein be- 
cause of subsection 21(2) or (4) of the Act; and 


C is the amount, if any, by which 


(a) the total of all amounts determined under paragraphs 
1205(1)(e) to (k) in computing the taxpayer’s earned deple- 
tion base at the end of the year, other than any portion of that 
total determined under paragraph 1205(1)(i) as a conse- 
quence of a disposition in the year of property in circumstan- 
ces to which subsection 1202(2) applies 


exceeds 


(b) 33 '/s per cent of the total of all amounts determined 
under paragraphs 1205(1)(a) to (d.2) in computing the tax- 
payer’s earned depletion base at the end of the year. 


Proposed Repeal — Reg. 1210(1) 
Application: See at end of Reg. 1210. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


History: S. 1210 substituted by P.C. 1996-1488, s. 5, September 24, 1996, Canada 
Gazette, Part Il, October 16, 1996; subsec. (1) applicable to taxation years that begin 
after December 20, 1991 except that, where the year ended before March 19, 1993, the 
description of B shall be read as follows: 

B_ is the total of all amounts each of which is a Canadian exploration and de- 
velopment overhead expense made or incurred by the taxpayer in the year, 
other than each amount included therein in respect of financing, deducted in 
computing the taxpayer’s income for the year, 

That portion of subpara. 1210(1)(a)(i) preceding cl. (A) substituted by P.C, 1993-415, 
s. 2, March 9, 1993, Canada Gazette, Part Il, March 24, 1993, applicable to taxation 


years commencing after 1987. 


Reg. 
S. 1210(2) 


That portion of subpara. 1210(1)(a)(i) preceding cl. (A) substituted by P.C. 1990-2780, 
subsec. 9(1), December 20, 1990, Canada Gazette, Part Il, Januasy 16, 1991, applica- 
ble to taxation years commencing after 1987. 

Cl. 1210(1)(a)(@)(A) and subpara. (1)(a)(111) substituted by subsecs. 9(2), (3) of the said 
P.C. 1990-2780, applicable in respect of rentals and royalties computed by reference to 
the amount or value of petroleum, natural gas or related hydrocarbons produced after 
June 30, 1988. 

Para. 1210(1)(b) substituted by subsec. 9(4) of the said P.C. 1990-2780, applicable to 
taxation years ending after February 17, 1987. 


Cl, 1210(1)(a)@)(A) and subpara. (1)(a)(i11) substituted by P.C. 1990-162, s. 7, Febru- 


ary 1, 1990, Canada Gazette, Part Il, February 14, 1990, applicable to taxation years 


ending after March 1985. 


Subsec. 1210(1) substituted by P.C. 1985-465, s. 9, February 14, 1985, Canada Ga- 
zette, Part II, March 6, 1985, applicable with respect to 1981 et seq. except that with 
respect to taxation years that end before 1984 subsec. 1210(1) shall be read as follows: 


1210. (1) For the purposes of paragraph 20(1)(v.1) of the Act, there may be de- 
ducted in computing the income of a taxpayer, for a taxation year an amount 
equal to 25 per cent of the amount, if any, by which 


(a) his resource profits for the year (within the meaning assigned by subsec- 
tion 1204(1) if that subsection were read without reference to paragraph (a) 
or subparagraph (b)(iv) thereof) computed as if no amounts were deducted in 
computing those resource profits 


(i) in respect of a rental or royalty paid or payable by the taxpayer (other 
than an incremental resource royalty, within the meaning assigned by 
thePetroleum and Gas Revenue Tax Act, an amount prescribed in sec- 
tion 1211 or an amount that is a production royalty) computed by refer- 
ence to the amount or value of petroleum, natural gas or related hydro- 
carbons produced after December 31, 1981 from a property that is an oil 
or gas well in Canada, 
(ii) in respect of financing, or 
(iii) under paragraph 20(1)(v.1) of the Act or paragraph 1204(1)(d) or 
(e) 
exceeds the aggregate of 
(b) the aggregate of all amounts each of which is a Canadian exploration and 
development overhead expense made or incurred by the taxpayer in the year, 
other than an amount included therein 
(i) that is in respect of financing, or 
(ii) in respect of which a person has received, is entitled to receive or, at 
any time, becomes entitled to receive 
(A) an incentive under the Petroleum Incentives Program Act, or 


(B) a payment from the Alberta Petroleum Incentives Program Fund 
under thePetroleum Incentives Program Act of the Province of Al- 
berta, and 


(c) the aggregate of all amounts each of which is an amount included in his 
resource profits for the year that was a rental or royalty (other than a produc- 
tion royalty) computed by reference to the amount or value of petroleum, 
natural gas or related hydrocarbons produced after December 31, 1981 from 
an oil or gas well in Canada. 


Subsec. 1210(1) substituted by P.C. 1981-3329, s. 9, November 26, 1981, Canada Ga- 
zette, Part II, December 9, 1981, applicable in respect of 1981 et seg. 


(2) (“Adjusted resource profits”] — For the purposes of this 
section, “adjusted resource profits” of a taxpayer for a taxation year 
is the amount, which may be positive or negative, determined by 
the formula 


A+B-C 
where 


A is the amount that would be the taxpayer’s resource profits for 
the year if the following assumptions were made: 


(a) the amount determined under paragraph 1204(1)(a) were 
nil, 
(b) subsection 1204(1) were read without reference to sub- 
paragraph 1204(1)(b)(iv) and the definition “resource activ- 
ity” in subsection 1206(1) were read without reference to 
paragraph (d) of that definition, 
(c) the following amounts were not deducted in computing 
the taxpayer’s gross resource profits for the year and were 
not deducted in computing the taxpayer’s resource profits for 
the year: 
(i) each amount deducted in computing the taxpayer’s in- 
come for the year in respect of a rental or royalty paid or 
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payable by the taxpayer (other than an amount prescribed 
by section 1211, an amount that is a production royalty or 
an amount paid or payable in respect of a specified roy- 
alty) computed by reference to the amount or value of pe- 
troleum, natural gas or related hydrocarbons 


(A) produced from a natural accumulation (other than 
a resource) of petroleum or natural gas in Canada or 
an oil or gas well in Canada, or 


(B) produced from a resource that is a bituminous 
sands deposit, oil sands deposit or oil shale deposit, 


(ii) each amount deducted in computing the taxpayer’s in- 
come for the year 


(A) under any of paragraphs 20(1)(e), (e.1), (e.2) and 
(f) of the Act, or 


(B) as, on account of or in lieu of, interest in respect of 
a debt owed by the taxpayer, and 


(iii) each amount deducted under any of paragraph 
20(1)(v.1) and sections 65 to 66.7 of the Act and subsec- 
tions 17(2) and (6) and section 29 of the Income Tax Ap- 
plication Rules, 


(d) each amount that is the taxpayer’s share of the income or 
loss of a partnership from any source were not taken into ac- 
count, and 


(e) subsections 1204(1) and (1.1) provided for the computa- 
tion of negative amounts where the amounts subtracted in 
computing gross resource profits and resource profits exceed 
the amounts added in computing those amounts; 


B is the total of all amounts each of which is the taxpayer’s share 
of the adjusted resource profits of a partnership for the year, as 
determined under subsection (3) or (4); and 


C is the amount, if any, by which the total of 


(a) the total of all amounts each of which is an amount in- 
cluded in the taxpayer’s gross resource profits for the year as 
a rental or royalty (other than a production royalty or a speci- 
fied royalty) computed by reference to the amount or value 
of petroleum, natural gas or related hydrocarbons produced 
from 


(i) a natural accumulation (other than a resource) of petro- 
leum or natural gas in Canada or an oil or gas well in 
Canada, or 


(li) a resource that is a bituminous sands deposit or oil 
shale deposit, and 


(b) 50 per cent of all amounts included in computing the tax- 
payer’s gross resource profits for the year in respect of speci- 
fied royalties 


exceeds 


(c) if the year ends after March 6, 1996, the total of all out- 
lays and expenses that were made or incurred in respect of 
the total described in paragraph (a) to the extent that the out- 
lays and expenses were deducted in computing the taxpayer’s 
gross resource profits for the year. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


History: The opening words of subpara. (c)(i) in the description of A, and the descrip- 
tion of C in subsec. 1210(2) amended by P.C. 1999-629, s. 8, April 15, 1999, Canada 
Gazette, Part II, April 28, 1999, applicable to taxation years that end after March 6, 
1996. 


S. 1210 substituted by P.C. 1996-1488, s. 5, September 24, 1996, Canada Gazette, Part 
II, October 16, 1996; subsec. (2) applicable to taxation years that begin after December 
20, 1991 except that, where the year began before March 19, 1993, subparagraph (c)(ii) 
of the description of A shall be read as follows: 


(ii) each amount in respect of financing deducted in computing the taxpayer’s 
income for the year, 


(3) [Partnership] — Where a taxpayer is a member of a partner- 
ship in a fiscal period of the partnership that ends in a taxation year 
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of the taxpayer, the taxpayer’s share of the partnership’s adjusted 
resource profits for the year is 


(a) nil, where the fiscal period began before December 21, 1991; 
and 


(b) in any other case, the amount, which may be positive or neg- 
ative, that could, if this subsection did not apply, reasonably be 
considered to represent the taxpayer’s share of the partnership’s 
adjusted resource profits for the fiscal period, determined on the 
assumption that each partnership is a taxpayer the fiscal period 
of which is a taxation year. 

History: S. 1210 substituted by P.C. 1996-1488, s. 5, September 24, 1996, Canada 


Gazette, Part Il, October 16, 1996; subsec. (3) applicable to taxation years that begin 
after December 20, 1991. 


(4) [Exempt partnership] — Notwithstanding subsection (3), 
where a taxpayer is a member of an exempt partnership in a fiscal 
period of the partnership that begins before 2000 and ends in a taxa- 
tion year of the taxpayer and the taxpayer’s share of the partner- 
ship’s adjusted resource profits for the year would, if this subsec- 
tion did not apply, be a negative amount, the taxpayer’s share of the 
partnership’s adjusted resource profits for the year is the amount, 
which may be positive or negative, determined by the formula 


AXB 
where 


A is the amount that would, if this subsection did not apply, be the 
taxpayer's share of the partnership’s adjusted resource profits 
for the year; and 


B is 
(a) nil, where 


(i) the partnership is an exempt partnership in respect of 
the taxpayer at the end of the fiscal period, and 


(ii) at the end of the fiscal period, all or substantially all 
of the assets of the partnership were held in connection 
with one or more working interests 


(A) the production from which began in reasonable 
commercial quantities before December 21, 1991, or 


(B) the production from which was to begin in reason- 
able commercial quantities after December 20, 1991 in 
accordance with an agreement in writing made before 
December 21, 1991, and 


(b) in any other case, the lesser of one and the amount deter- 
mined by the formula 


C 
D 


where 


C is the amount that would be the partnership’s adjusted re- 
source profits for the fiscal period if the partnership did 
not have any working interest described in subparagraph 
(a)(1), and 

D is the partnership’s adjusted resource profits for the fiscal 
period. 

History: S. 1210 substituted by P.C. 1996-1488, s. 5, September 24, 1996, Canada 


Gazette, Part II, October 16, 1996; subsec. (4) applicable to taxation years that begin 
after December 20, 1991. 


Proposed Repeal — Reg. 12 
Application: The June 9, 2003 draft regulations (natural resources), subsec. 
repeal s. 1210, applicable to taxation years that begin after 2006. _ i) 
Technical Notes: Section 1210 is repealed applicable to taxation years that be 
after 2006, consequential upon the repeal of paragraph 20(1)(v.1) of the Act. 


Definitions [Reg. 1210]: “adjusted resource profits” — Reg. 1210(2); “amount”, 
“bituminous sands” —ITA 248(1); “Canada” —ITA 255. Interpretation Act 35(1); 
“Canadian development expense” — ITA 66.2(5), 248(1), Reg. 1206(4)(b); “Canadian 
exploration and development expenses” — ITA 66(15), 248(1), Reg. 1206(4)(b); “Ca- 
nadian exploration and development overhead expense” — Reg. 1206(1), (4.1); “Cana- 
dian exploration expense” — ITA 66.1(6), 248(1), Reg. 1206(4)(b); “‘disposition’” — 
ITA 248(1); “earned depletion base” —Reg. 1202(1); 1205(1); “exempt partner- 
ship” — Reg. 1206(1); “fiscal period” — ITA 249.1; “gross resource profits” — Reg. 
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1204(1); “oil or gas well” —ITA 248(1); “prescribed” — ITA 248(1); “production 
royalty” — Reg. 1206(1): “property” — ITA 248(1); “related” — ITA 251(2)-(6); “re- 
source” — Reg. 1206(1); “resource profits” — Reg. 1204(1.1); “share” — ITA 248(1); 
“specified royalty” — Reg. 1206(1); “taxation year’ —ITA 249; “taxpayer” — ITA 
248(1); “writing” — Interpretation Act 35(1). 


Forms: T2 SCH 51: Resource allowance and depletion schedules. 


1210.1 [Prescribed resource loss] — For the purpose of para- 
graph 12(1)(z.5) of the Act, a taxpayer’s prescribed resource loss 
for a taxation year is the amount determined by the formula 


AtesB 
where 


A_ is the total of all amounts each of which is a Canadian explora- 
tion and development overhead expense made or incurred by the 
taxpayer in the year, other than an amount included therein be- 
cause of subsection 21(2) or (4) of the Act, and 


B is the taxpayer’s adjusted resource profits for the year (as de- 
fined by subsection 1210(2)). 


Proposed Repeal—Reg. 1210.1 
Application: The June 9, 2003 draft regulations (natural resources), s. 6, will repeal s. 
1210.1; applicable to taxation years that begin after 2006.  . 
Technical Notes: Section 1210.1 provides the rules for computing a taxpayer's 
resource loss for a taxation year for the purposes of paragraph 12(1)(z.5) of the Act. 
Section 1210.1 is repealed applicable to taxation years after 2006, consequential upon 


the repeal of paragraph 12(1)(z.5) of the Act as of that date. 


Related Provisions: ITA 257 — Negative amounts in formulas. 
History: S. 1210.1 added by P.C. 1999-629, s. 9, April 15, 1999, Canada Gazette, Part 
II, April 28, 1999, applicable to taxation years that begin after 1996. 


Definitions [Reg. 1210.1]: “amount” — ITA 248(1); “Canadian exploration and 
development overhead expense” — Reg. 1206(1), (4.1); “prescribed” — ITA 248(1); 
“resource” — Reg. 1206(1); “resource profits” — Reg. 1204(1.1); “taxation year” — 
ITA 249; “taxpayer” — ITA 248(1). 


1211. Prescribed amounts — The following amounts. are 
hereby prescribed for the purposes of paragraphs 12(1)(o) and 
18(1)(m) of the Act: 


(a) an amount paid to, an amount that became payable to, or an 
amount that became receivable by 


(i) Her Majesty in right of Canada for the use and benefit of a 
band or bands as defined in the /ndian Act, or 
(ii) Petro-Canada; 
(b) an amount paid to, an amount that became payable to, or an 
amount that became receivable by any of the persons referred to 
in any of subparagraphs 18(1)(m)(i) to (iii) of the Act 
(i) that is an amount that may reasonably be regarded as be- 
ing in respect of a rental for any property described in clause 
66(15)(c)(ii)(B) [66(15)“Canadian resource property”(b)(ii)] 
or subparagraph 66(15)(c)(vi) [66(15)“Canadian resource 
property’’(f)] of the Act, 
(ii) that was paid, became payable, or became receivable 
prior to the commencement of production of minerals from 
the property referred to in subparagraph (i) in reasonable 
commercial quantities, and 
(iii) that was paid, became payable, or became receivable, af- 
ter December 11, 1979, in respect of a period commencing 
after that date; 
(c) an amount paid to, an amount that became payable to, or an 
amount that became receivable by any of the persons referred to 
in any of subparagraphs 18(1)(m)(i) to (1) of the Act 
(i) that may reasonably be regarded as being in respect of a 
rental for a right, licence or privilege to store underground 
petroleum, natural gas or other related hydrocarbons in Can- 
ada, and 
(ii) that was paid, became payable, or became receivable, af- 
ter December 11, 1979, in respect of a period commencing 
after that date; 
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(d) an amount equal to the lesser of 
(i) an amount that 


(A) became payable to or receivable by any of the persons 
referred to in any of subparagraphs 18(1)(m)(1) to (a1) of 
the Act as a rental for property described in subparagraph 
66(15)(c)Gi) [66(15)“Canadian resource property’(a)] of 
the Act or for a portion of such property, and 


(B) became payable or receivable 


(1) in a taxation year in which there was no taking of 
petroleum, natural gas or related hydrocarbons in rela- 
tion to the property or portion thereof, as the case may 
be, to which the rental relates, if the amount became 
payable or receivable after 1984, or 


(II) prior to the taking of petroleum, natural gas or re- 
lated hydrocarbons in relation to the property or por- 
tion thereof, as the case may be, to which the rental 
relates, if the amount became payable or receivable af- 
ter October 31, 1982 and before 1985, and 


(ii) an amount equal to $2.50 per year per hectare times the 
number of hectares to which the amount referred to in sub- 
paragraph (i) relates; and 


(e) an amount paid under section 49 of the Canada Oil and Gas 
Act. 


Proposed Repeal — Reg. 1211 
Application: The June 9, 2003 draft regulations (natural resources), s. 7, will repeal s. 
1211, applicable to taxation years that begin ater 2006 
Technical Notes: Section 1211 prescribed amounts which are excluded from the 
application of paragraphs 12(1)(0) and 18(1)(m) of the Act. Section 1211 is repealed 
effective for taxation years that begin after 2006, consequential upon the repéal of 
paragraphs 12(1)(o) and 18(1)(m) of the Act as of that date. 


History: Paras. 1211(d) and (e) added by P.C. 1985-465, s. 10, February 14, 1985, 
Canada Gazette, Part 11, March 6, 1985, applicable, as to para. 1211(d), with respect to 
amounts that after October 31, 1982 become payable or receivable, and as to para. 
1211(e), to amounts paid after October 31, 1982. 


Subpara. 1211(b)(i) substituted by P.C. 1981-3329, s. 10, November 26, 1981, Canada 
Gazette, Part Il, December 9, 1981. 


Paras. 1211(b), (c) added by P.C. 1980-3279, s. 2, December 4, 1980, Canada Gazette, 
Part Il, December 24, 1980. S. 1211 added by P.C. 1978-1849, s. 8, June 8, 1978, 
Canada Gazette, Part II, June 28, 1978, applicable to taxation years ending after May 
6, 1974. 


Definitions [Reg. 1211]: “amount” — ITA 248(1); “Canada” —ITA 255, Interpre- 
tation Act 35(1); “commencement”, “Her Majesty” — Interpretation Act 35(1); “min- 
eral”, “person”, “prescribed”, “property” — ITA 248(1); “related” — ITA 251(2)-(6); 
“resource” — Reg. 1206(1); “taxation year’ —ITA 249. 

Interpretation Bulletins: IT-438R2: Crown charges — resource properties in 
Canada. 


1212. Supplementary depletion allowances — (1) In comput- 
ing a taxpayer’s income for a taxation year there may be deducted 


(a) where the taxpayer is a corporation, such amount as it may 
claim not exceeding the lesser of 
(i) the aggregate of 
(A) 50 per cent of its income for the year, computed in 
accordance with Part I of the Act without reference to 
paragraphs 59(3.3)(c) and (d) thereof, if no deduction 
were allowed under this subsection or subsection 1207(1), 
and 
(B) the amount, if any, included in its income for the year 
by virtue of paragraphs 59(3.3)(c) and (d) of the Act, and 
(ii) its supplementary depletion base as of the end of the year 
(before making any deduction under this subsection for the 
year); and 
(b) where the taxpayer is not a corporation, such amount as he 
may claim not exceeding the lesser of 


(i) the aggregate of 


(A) 25 per cent of the amount, if any, by which his re- 
source profits for the year exceed four times the amount, 
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if any, deducted by virtue of subparagraph 1201(a)(i) in 
computing his income for the year, and 


(B) the amount, if any, included in his income for the year 
by virtue of paragraphs 59(3.3)(c) and (d) of the Act, and 


(ii) his supplementary depletion base as of the end of the year 
(before making any deduction under this subsection for the 
year). 
History: Subparas. 1212(1)(a)(i), (b)(i) substituted by P.C. 1981-3329, subsecs. 11(1), 
(2), November 26, 1981, Canada Gazette, Part I], December 9, 1981. 


(2) For the purpose of computing the supplementary depletion base 
of a corporation, where, after the corporation last ceased to carry on 
active business, control of the corporation is considered, for the pur- 
poses of subsection 66(11) of the Act, to have been acquired by a 
person or persons who did not control the corporation at the time 
when it so ceased to carry on active business, the amount by which 
the supplementary depletion base of the corporation at the time it 
last ceased to carry on active business exceeds the aggregate of 
amounts otherwise deducted under subsection (1) in computing its 
income for taxation years ending after that time and before control 
was so acquired, shall be deemed to have been deducted under sub- 
section (1) by the corporation in computing its income for taxation 
years ending before control was so acquired. 


(3) For the purposes of this section, “supplementary depletion base” 
of a taxpayer as of a particular time means the amount by which the 
aggregate of 


(a) 50 per cent of the aggregate of all expenditures each of 
which was incurred by him before the particular time and each 
of which was the capital cost to him of property that is enhanced 
recovery equipment, 


(b) 33'/; per cent of the aggregate of all expenditures each of 
which was incurred by him before the particular time and each 
of which was the capital cost to him of property (other than pro- 
perty that had, before it was acquired by him, been used for any 
purpose whatever by any person with whom he was not dealing 
at arm’s length) that is bituminous sands equipment acquired by 
him before 1981, and 


(c) where the taxpayer is a successor corporation, any amount 
required by paragraph (4)(a) to be added before the particular 
time in computing the taxpayer’s supplementary depletion base, 


exceeds the aggregate of 


(d) all amounts deducted by the taxpayer under subsection (1) in 
computing his income for taxation years ending before the par- 
ticular time; 


(e) 50 per cent of the aggregate of all amounts, each of which is 
a cost of borrowing capital, including any cost incurred prior to 
the commencement of carrying on a business, included in the 
capital cost to him of depreciable property described in para- 
graph (a); 

(f) 33'/ per cent of the aggregate of all amounts, each of which 
is a cost of borrowing capital, including any cost incurred prior 
to the commencement of carrying on a business, included in the 
capital cost to him of depreciable property described in para- 
graph (b); 

(g) 50 per cent of the aggregate of all amounts, each of which is 
an amount in respect of a disposition of property (other than a 
disposition of property, that had been used by the taxpayer, to 
any person with whom the taxpayer was not dealing at arm’s 
length) of the taxpayer before the earlier of December 12, 1979 
and the particular time, the capital cost of which was added in 
computing the taxpayer’s supplementary depletion base by vir- 
tue of paragraph (a) or in computing the supplementary deple- 
tion base of a predecessor by virtue of paragraph (a) as it applied 
to the predecessor where the taxpayer is a successor corporation 
to the predecessor, as the case may be, and each of which is the 
amount that is equal to the lesser of 


(i) the proceeds of disposition of the property, and 
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(ii) the capital cost of the property to the taxpayer or the 
predecessor, as the case may be, computed as if no amount 
had been included therein that is a cost of borrowing capital, 
including a cost incurred prior to the commencement of car- 
rying on a business; 
(h) 33'/ per cent of the aggregate of all amounts, each of which 
is an amount in respect of a disposition of property (other than a 
disposition of property, that had been used by the taxpayer, to 
any person with whom the taxpayer was not dealing at arm’s 
length) of the taxpayer before the earlier of December 12, 1979 
and the particular time, the capital cost of which was added in 
computing the taxpayer’s supplementary depletion base by. vir- 
tue of paragraph (b) or in computing the supplementary deple- 
tion base of a predecessor by virtue of paragraph (b) as it applied 
to the predecessor where the taxpayer is a successor corporation 
to the predecessor, as the case may be, and each of which is the 
amount that is equal to the lesser of 


(i) the proceeds of disposition of the property, and 


(ii) the capital cost of the property to the taxpayer or the 
predecessor, as the case may be, computed as if no amount 
had been included therein that is a cost of borrowing capital, 
including any cost incurred prior to the commencement of 
carrying on a business; and 


(i) where the taxpayer is a predecessor, any amount required by 

paragraph (4)(b) to be deducted before the particular time in 

computing the taxpayer’s supplementary depletion base. 
History: Para. 1212(3)(b) substituted by P.C. 1985-465, s. 11, February 14, 1985, 
Canada Gazette, Part II, March 6, 1985, applicable to 1984 et seq. 
Paras. 1212(3)(b), (e)-(h) substituted by P.C. 1981-3329, subsecs. 11(3), (4), Novem- 
ber 26, 1981, Canada Gazette, Part Il, December 9, 1981, effective, as. to para. 
1212(3)(b), commencing January 1, 1981, and, as to those portions of paras. 1212(3)(g) 
and (h) preceding subparas. (i) thereof, commencing December 12, 1979. 


Paras. 1212(3)(a), (b), (g), (h) substituted by P.C. 1980-1483, s. 6, June 5, 1980, Can- 
ada Gazette, Part II, June 25, 1980. 


(4) Subject to subsections 1202(5) and (6), where a corporation (in 
this section referred to as the “successor corporation”) has at any 
time (in this subsection referred to as the “time of acquisition”’) af- 
ter April 19, 1983 and in a taxation year (in this subsection referred 
to as the “transaction year’) acquired a property from another per- 
son (in this subsection referred to as the “predecessor’”), the follow- 
ing rules apply: 
(a) for the purpose of computing the supplementary depletion 
base of the successor corporation as of any time after the time of 
acquisition, there shall be added an amount equal to the amount 
required by paragraph (b) to be deducted in computing the sup- 
plementary depletion base of the predecessor: and 


(b) for the purpose of computing the supplementary depletion 
base of the predecessor as of any time after the transaction year 
of the predecessor, there shall be deducted the amount, if any, by 
which 


(1) the supplementary depletion base of the predecessor im- 
mediately after the time of acquisition (assuming for this pur- 
pose that, in the case of an acquisition as a result of an amal- 
gamation described in section 87 of the Act, the predecessor 
existed after the time of acquisition and no property was ac- 
quired or disposed of in the course of the amalgamation) 


exceeds 


(ii) the amount, if any, deducted under subsection (1) in com- 
puting the income of the predecessor for the transaction year 
of the predecessor. 


History: That portion of subsec. 1212(4) preceding para. (a) substituted by P.C. 1990- 
2780, subsec. 10(1), December 20, 1990, Canada Gazette, Part Il, January 16, 1991, 
applicable to taxation years ending after February 17, 1987. 

That portion of subsec. 1212(4) preceding para. (a) substituted by P.C. 1990-2256, sub- 
sec. 6(1), October 18, 1990, Canada Gazette, Part Il, November 7, 1990, applicable in 
Tespect of taxation years commencing after 1984. 

That portion of subsec. 1212(4) preceding para. (a) substituted by P.C. 1990-162, s. 8, 
February 1, 1990, Canada Gazette, Part Il, February 14, 1990, applicable with respect 
fo acquisitions occurring after 1982 except that with respect to acquisitions occurring 


1708 


Part XII — Resource and Processing Allowances 


after 1982 and in taxation years commencing before 1985, the reference to “Canadian 
resource properties of the predecessor” shall be read as a reference to “property of the 
predecessor used by the predecessor in carrying on in Canada such of the businesses 
described in any of subparagraphs 66(15)(h)(i) to (vii) of the Act as were carried on by 
the predecessor”. 


That portion of subsec. 1212(4) preceding para. (a) substituted by P.C. 1985-2277, s. 6, 
July 24, 1985, Canada Gazette, Part Il, August 7, 1985, applicable with respect to ac- 
quisitions of property occurring after April 19, 1983. 


All that portion of subsec. 1212(4) preceding para. (a) substituted by P.C. 1980-1483, s. 
6, June 5, 1980, Canada Gazette, Part II, June 25, 1980, effective November 17, 1978. 


(5) [Revoked] 


History: Subsec. 1212(5) revoked by P.C. 1990-2780, subsec. 10(2), December 20, 
1990, Canada Gazette, Part II, January 16, 1991, applicable to taxation years ending 
after February 17, 1987. 


Subsec. 1212(5) added by P.C. 1990-2256, subsec. 6(2), October 18, 1990, Canada 
Gazette, Part Il, November 7, 1990, applicable in respect of taxation years commencing 
after 1984 except that the Minister of National Revenue shall be deemed to have been 
notified in circumstances satisfying the condition set out in para. (c) if the Minister is 
notified in writing of the agreement referred to therein within 180 days after November 
7, 1990. 


History [Reg. 1212]: S. 1212 added by s. 7 of P.C. 1979-649, March 8, 1979, 
Canada Gazette, Part Il, March 28, 1979, effective for taxation years ending after April 
10, 1978. 


Definitions [Reg. 1212]: “active business”, “amount’—ITA 248(1); “arm’s 
length” —ITA 251(1); “business” — ITA 248(1); “commencement” — Interpretation 
Act 35(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “deducted” — Reg. 
1212(2); “depreciable property’ — ITA 13(21), 248(1); “disposed” — ITA 248(1)“dis- 
position”; “disposition” —ITA 248(1); “disposition of property”, “enhanced recovery 
equipment” — Reg. 1206(1); “person” — ITA 248(1); “predecessor” — Reg. 1203(3); 
“proceeds of disposition” — Reg. 1206(1); “property” — ITA 248(1); “successor cor- 
poration” — Reg. 1203(3); “supplementary depletion base” — Reg. 1212(3); “taxation 
year’ —ITA 249; “taxpayer’ —ITA 248(1); “time of acquisition”, “transaction 
year” — Reg. 1203(3). 


1213. Prescribed deductions — For the purposes of subpara- 
graph 66.1(2)(a)(ii) of the Act, “prescribed deduction” in respect of 
a corporation for a taxation year means an amount deducted under 
subsection 1202(2) by the corporation in computing its income for 
the year. 

History: S. 1213 substituted by P.C. 1990-2780, s. 11, December 20, 1990, Canada 


Gazette, Part II, January 16, 1991, applicable to taxation years ending after February 
17, 1987. 


S. 1213 added by P.C. 1981-3329, s. 12, November 26, 1981, Canada Gazette, Part II, 
December 9, 1981, applicable in respect of taxation years ending after December 11, 
1979. 

Definitions [Reg. 1213]: “amount”? —ITA 248(1); “corporation” —ITA 248(1), 
Interpretation Act 35(1); “taxation year” — ITA 249. 


1214. Amalgamations and windings-up — (1) Where a partic- 
ular corporation amalgamates with another corporation to form a 
new corporation, or the assets of a subsidiary are transferred to its 
parent corporation on the winding-up of the subsidiary, and subsec- 
tion 87(1.2) or 88(1.5) of the Act is applicable to the new corpora- 
tion or the parent corporation, as the case may be, the new corpora- 
tion or the parent corporation, as the case may be, shall be deemed 
to be the same corporation as, and a continuation of, the particular 
corporation or the subsidiary, as the case may be, for the purposes 
of 


(a) computing the mining exploration depletion base (within the 
meaning assigned by subsection 1203(2)), the earned depletion 
base, the frontier exploration base (within the meaning assigned 
by subsection 1207(2)) and the supplementary depletion base 
(within the meaning assigned by subsection 1212(3)) of the new 
corporation or the parent corporation, as the case may be; and 


(b) determining the amounts, if any, that may be deducted under 
subsection 1202(2) in computing the income of the new corpora- 
tion or the parent corporation, as the case may be, for a particu- 
lar taxation year. 


(2) Where there has been an amalgamation (within the meaning as- 
signed by subsection 87(1) of the Act) of two or more particular 
corporations to form one corporate entity, that entity shall be 
deemed to be the same corporation as, and a continuation of, each 
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of the particular corporations for the purposes of subsection 
1202(9). 


(3) Where a taxable Canadian corporation (in this subsection re- 
ferred to as the “subsidiary”) has been wound up in circumstances 
in which subsection 88(1) of the Act applies in respect of the sub- 
sidiary and another taxable Canadian corporation (in this subsection 
referred to as the “parent’’), the parent shall be deemed to be the 
same corporation as, and a continuation of, the subsidiary for the 
purposes of subsection 1202(9). 

History: The heading to s. 1214 substituted by P.C. 1990-2780, subsec. 12(1), Decem- 


ber 20, 1990. Canada Gazette, Part Il, January 16, 1991, applicable in respect of amal- 
gamations or windings-up commencing after 1982. 


Subsec. 1214(1) substituted for s. 1214, and subsecs. (2), (3) added, by subsec. 12(2) of 
the said P.C. 1990-2780, applicable in respect of amalgamations and windings-up oc- 
curring after January 15, 1987 except that, in respect of amalgamations and windings- 
up in taxation years ending before February 18, 1987, para. 1214(1)(b) shall be read as 
if the reference to “subsection 1202(2)” were a reference to “subsections 1202(2) and 
Cy 

S. 1214 substituted by P.C. 1990-162, s.9, February 1, 1990, Canada Gazette, Part II, 
February 14, 1990, applicable with respect to amalgamations occurring or windings-up 
commencing after 1982. 

All that portion of s. 1214 preceding para. (b) substituted by P.C. 1985-465, s. 12, 
February 14, 1985, Canada Gazette, Part Il, March 6, 1985, applicable to amalgama- 
tions occurring after December 14, 1975. 


S..1214 added by P.C. 1981-3329, s. 12, November 26, 1981, Canada Gazette, Part Il, 
December 9, 1981, effective commencing December 15, 1975. 

Definitions [Reg. 1214]: “amount” —ITA 248(1); “corporation” —ITA 248(1), 
Interpretation Act 35(1); “earned depletion base” —Reg. 1202(1), 1205(1); “parent”, 
“subsidiary” — Reg. 1214(3); “supplementary depletion base” — Reg. 1212(2)-(4); 
“taxable Canadian corporation” — ITA 89(1), 248(1); “taxation year” — ITA 249. 


1215. [Revoked] 


History: S. 1215 revoked by P.C. 1990-2256, s. 7, October.18, 1990, Canada Gazette, 
Part Il, November 7, 1990, applicable after 1985. 


S..1215 added by P.C. 1985-465, s. 13, February 14, 1985, Canada Gazette, Part II, 
March 6, 1985, applicable to 1984 et seq. 


1216. Prescribed persons — For the purpose of subsection 
208(1) of the Act, a person described in any of paragraphs 
149(1)(d) to (d.6) of the Act is a prescribed person. 

History: S. 1216 amended by P.C. 2001-1378, s. 3, August 1, 2001, Canada Gazette, 
Part II, August 15, 2001, effective August 15, 2001. 

S. 1216 amended by P.C. 2001-954, s. 2, May 31, 2001, Canada Gazette, Part I, June 
20, 2001, applicable after 1998. 

S. 1216 added by P.C. 1985-465, s. 14, February 14, 1985, Canada Gazette, Part Il. 
March 6, 1985, applicable to 1979 et seq. 


Definitions [Reg. 1216]: “person” — ITA 248(1). 


1217. Prescribed Canadian exploration expense — (1) For 
the purposes of subsection 66(14.1) of the Act, the prescribed Cana- 
dian exploration expense of a corporation for a taxation year is the 
amount, if any, by which its total specified exploration expenses for 
the year exceed its total exploration assistance for the year. 


(2) For the purposes of subsection (1), the total specified explora- 
tion expenses of a particular corporation for a particular taxation 
year are the aggregate of 


(a) all expenses (other than expenses referred to in paragraph (b) 
or (c)) that are described in any of subparagraphs 66.1(6)(a)(i) to 
(ii) of the Act and that were incurred by the particular corpora- 
tion in the particular year and after March 1985 and before Oc- 
tober 1986, 


(b) where the particular corporation is a shareholder corporation 
of a joint exploration corporation, all expenses described in any 
of subparagraphs 66.1(6)(a)(i) to (ii) of the Act that were in- 
curred by the joint exploration corporation after March 1985 and 
before October 1986 and in the taxation year of the joint explo- 
ration corporation ending in the particular year and that were 
deemed under paragraph 66(10.1)(c) of the Act to be Canadian 
exploration expenses incurred by the particular corporation in 
the particular year, and 
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(c) all expenses that would be described in subparagraph 
66.1(6)(a)(iv) or (v) of the Act if the references in those subpara- 
graphs to “any of subparagraphs (i) to (iii.1) incurred” were read 
as “any of subparagraphs (1) to (ii) incurred after March 1985 
and before October 1986” and that were incurred by the particu- 
lar corporation in the particular year or by a partnership in a fis- 
cal period of the partnership that ended in the particular year if, 
at the end of that fiscal period, the particular corporation was a 
member of the partnership 


other than 


(d) expenses renounced by the corporation at any time under 
subsection 66(10.1) or (12.6) of the Act, 


(e) Canadian exploration and development overhead expenses of 
the corporation or of a partnership of which the corporation was 
a member, or 


(f) expenses incurred or deemed to have been incurred by the 
corporation in a period during which it was exempt from tax on 
its taxable income under Part I of the Acct. 


(3) For the purposes of subsection (1), the total exploration assis- 
tance of a corporation for a taxation year is the aggregate of all 
amounts each of which is an amount of assistance or benefit that the 
corporation has received or is entitled to receive in the year from a 
government, municipality or other public authority in respect of an 
expense that is included in its total specified exploration expenses 
for the year by virtue of paragraph (2)(a) or (c), whether such 
amount is by way of a grant, subsidy, rebate, forgivable loan, de- 
duction from royalty or tax, rebate of royalty or tax, investment al- 
lowance or any other form of assistance or benefit. 

History: S. 1217 added by P.C. 1988-1608, s. 2, August 11, 1988, Canada Gazette, 
Part II, August 31, 1988, applicable to 1985 et seq. 

Definitions [Reg. 1217]: “amount” —ITA 248(1): “Canadian development ex- 
pense” — ITA 66.2(5), 248(1), Reg. 1206(4)(b); “Canadian exploration and develop- 
ment expenses” —ITA 66(15), 248(1), Reg. 1206(4)(b); “Canadian exploration and 
development overhead expense” — Reg. 1206(1), (4.1); “Canadian exploration ex- 
pense” — ITA 66.1(6), 248(1), Reg. 1206(4)(b); “corporation” —ITA 248(1), Inter- 
pretation Act 35(1); “fiscal period” — ITA 249.1; “prescribed”, “shareholder”, “taxa- 


ble income” —ITA 248(1); “taxation year’ —ITA 249; “total development 
assistance” —Reg. 1218(3); “total exploration assistance” — Reg. 1217(3); “total 
specified development expenses” —Reg. 1218(2); “total specified exploration ex- 


penses” — Reg. 1217(2). 


1218. Prescribed Canadian development expense — (1) 
For the purposes of subsection 66(14.2) of the Act, prescribed Ca- 
nadian development expense of a corporation for a taxation year is 
the amount, if any, by which its total specified development ex- 
penses for the year exceed its total development assistance for the 
year. 


(2) For the purposes of subsection (1), the total specified develop- 
ment expenses of a particular corporation for a particular taxation 
year is the aggregate of 


(a) all expenses (other than expenses referred to in paragraph (b) 
or (c)) that are described in subparagraph 66.2(5)(a)(i) or (1) 
[66.2(5)“Canadian development expense”(a) or (b)] of the Act 
and that were incurred by the corporation in the particular year 
and after March 1985 and before October 1986, 


(b) where the particular corporation is a shareholder corporation 
of a joint exploration corporation, all expenses that are described 
in subparagraph 66.2(5)(a)(i) or (1.1) [66.2(5)“Canadian devel- 
opment expense”’(a) or (b)] of the Act, that were incurred by the 
joint exploration corporation after March 1985 and before Octo- 
ber 1986 and in the taxation year of the joint exploration corpo- 
ration ending in the particular year and that were deemed under 
paragraph 66(10.2)(c) of the Act to be Canadian development 
expenses incurred by the particular corporation in the particular 
year, and 


(c) all expenses that would be described in subparagraph 
66.2(5)(a)(iv) or (v) [66.2(5)“Canadian development ex- 
pense’(f) or (g)] of the Act if the references in those subpara- 
graphs to “any of subparagraphs (i) to (iii) incurred” were read 
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as “subparagraph (i) or (i.1) incurred after March 1985 and 
before October 1986” and that were incurred by the particular 
corporation in the particular year or by a partnership in a fiscal 
period of the partnership that ended in the particular year if, at 
the end of that fiscal period, the particular corporation was a 
member of the partnership, 


other than 


(d) expenses renounced by the corporation at any time under 
subsection 66(10.2), (12.601) or (12.62) of the Act, 


(e) Canadian exploration and development overhead expenses of 
the corporation or of a partnership of which the corporation was 
a member, or 


(f) expenses incurred or deemed to have been incurred by the 
corporation in a period during which it was exempt from tax on 
its taxable income under Part I of the Act. 


(3) For the purposes of subsection (1), the total development assis- 
tance of a corporation for a taxation year is the aggregate of all 
amounts each of which is an amount of assistance or benefit that the 
corporation has received or is entitled to receive in the year from a 
government, municipality or other public authority in respect of an 
expense that is included in its total specified development expenses 
for the year by virtue of paragraph (2)(a) or (c), whether such 
amount is by way of a grant, subsidy, rebate, forgivable loan, de- 
duction from royalty or tax, rebate of royalty or tax, investment al- 
lowance or any other form of assistance or benefit. 


History: Para. 1218(2)(d) amended by P.C. 1996-494, s. 3, April 16, 1996, Canada 
Gazette, Part Il, May 1, 1996, applicable after December 2, 1992. 


S. 1218 added by P.C. 1988-1608, s. 2, August 11, 1988, Canada Gazette, Part I, 
August 31, 1988, applicable to 1985 et seq. 


Definitions [Reg. 1218]: “amount” —ITA 248(1):; “Canadian development ex- 
pense” — ITA 66.2(5), 248(1), Reg. 1206(4)(b); “Canadian exploration and develop- 
ment expenses” —ITA 66(15), 248(1), Reg. 1206(4)(b); “Canadian exploration and 


development overhead expense” —Reg. 1206(1), (4.1); “Canadian exploration ex- 
pense” — ITA 66.1(6), 248(1), Reg. 1206(4)(b); “corporation” — ITA 248(1), Inter- 
pretation Act 35(1); “fiscal period” —ITA 249.1: “prescribed”, “shareholder”, “taxa- 


ble income” — ITA 248(1); “taxation year” — ITA 249. 


1219. Canadian renewable and conservation expense — 
(1) [Definition] — Subject to subsections (2) to (4), for the pur- 
pose of subsection 66.1(6) of the Act, “Canadian renewable and 
conservation expense” means an expense incurred by a taxpayer, 
and payable to a person or partnership with whom the taxpayer is 
dealing at arm’s length, in respect of the development of a project 
for which it is reasonable to expect that at least 50% of the capital 
cost of the depreciable property to be used in the project would be 
the capital cost of any property that is included in Class 43:1 or 43.2 
in Schedule II, or that would be so included if this Part were read 
without reference to this section, and includes such an expense in- 
curred by the taxpayer 


(a) for the purpose of making a service connection to the project 
for the transmission of electricity to a purchaser of the electric- 
ity, to the extent that the expense so incurred was not incurred to 
acquire property of the taxpayer; 

(b) for the construction of a temporary access road to the project 
site; 

(c) for a right of access to the project site before the earliest time 


at which a property described in Class 43.1 or 43.2 in Schedule 
II is used in the project for the purpose of earning income; 


(d) for clearing land to the extent necessary to complete the 
project; 


(e) for process engineering for the project, including 
(i) collection and analysis of site data, 
(ii) calculation of energy, mass, water, or air balances, 


(ili) simulation and analysis of the performance and cost of 
process design options, and 


(iv) selection of the optimum process design; 
(f) for the drilling or completion of a well for the project; or 
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(g) for a test wind turbine that is part of a wind farm project of 
the taxpayer. 


Related Provisions: Reg. 1219(4) — Whether CRCE for wind energy conversion 
system. 


(2) [Exclusions] — A Canadian renewable and conservation ex- 
pense does not include any expense that 


(a) is described in paragraphs 20(1)(c), (d), (e) or (e.1) of the 
Act; or 


(b) is incurred by a taxpayer directly or indirectly and is 


(i) for the acquisition of, or the use of or the right to use, 
land, except as provided by paragraph (1)(b), (c) or (d), 


(ii) for grading or levelling land or for landscaping, except as 
provided by paragraph (1)(b), 


(iii) payable to a non-resident person or a partnership other 
than a Canadian partnership (other than an expense described 
in paragraph (1)(g)), 

(iv) included in the capital cost of property that, but for this 
section, would be depreciable property, except as provided 
by paragraph (1)(b), (d), (e), (f) or (g), 

(v) an expenditure that, but for this section, would be an eli- 
gible capital expenditure, except as provided by any of 
paragraphs (1)(a) to (e), 


(vi) included in the cost of inventory of the taxpayer, 


(vii) an expenditure on or in respect of scientific research and 
experimental development, 


(viii) a Canadian development expense or a Canadian oil and 
gas property expense, 


(ix) incurred, for a project, in respect of any time at or after 
the earliest time at which a property described in Class 43.1 
or 43.2 in Schedule II was used in the project for the purpose 
of earning income, 


(x) incurred in respect of the administration or management 
of a business of the taxpayer, or 


(xi) a cost attributable to the period of the construction, reno- 
vation or alteration of depreciable property, other than pro- 
perty described in Class 43.1 or 43.2 in Schedule II, that re- 
lates to 


(A) the construction, renovation or alteration of the pro- 
perty, except as provided by paragraph (1)(b), (f), or (g), 
or 


(B) the ownership of land during the period, except as 
provided by paragraph (1)(b), (c) or (d). 


(3) [“Test wind turbine”] — For the purpose of paragraph (1)(g), 
“test wind turbine” means a fixed location device that is a wind 
energy conversion system that would, if this Part were read without 
reference to this section, be property included in Class 43.1 in 
Schedule II because of subparagraph (d)(v) of that Class, or in Class 
43.2 in Schedule II because of paragraph (b) of that Class, in re- 
spect of which the Minister, in consultation with the Minister of 
Natural Resources, determines that 
(a) the device is installed as part of a wind farm project of the 
taxpayer at which the electrical energy produced from wind by 
the device, and by all other test wind turbines that are part of the 
project, does not exceed 


(i) one third of the project’s planned nameplate capacity if 


(A) in the opinion of the Minister of Natural Resources, 
the project’s planned nameplate capacity is limited from 
an engineering or scientific perspective, and 
(B) the project’s planned nameplate capacity does not ex- 
ceed six megawatts, or 
(ii) 20% of the project’s planned nameplate capacity, in any 
other case; 
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(b) the project does not share with any other project a point of 
interconnection to an electrical energy transmiss‘on or distribu- 
tion system; 


(c) if the project does not have a point of interconnection to an 
electrical energy transmission or distribution system, the project 
has a point of interconnection to an electrical system 


(i) of the taxpayer 


(A) which system is more than 10 kilometres from any 
transmission system and from any distribution system, 
and 


(B) from which system at least 90% of the electrical en- 
ergy produced by the project is used in a business carried 
on by the taxpayer, or 


(ii) of another person or partnership that deals at arm’s length 
with the taxpayer 


(A) which system is more than 10 kilometres from any 
transmission system and from any distribution system, 
and 


(B) from which system at least 90% of the electrical en- 
ergy produced by the project is used in a business carried 
on by the other person or partnership; 


(d) the primary purpose for installing the device is to test the 
level of electrical energy produced by the device from wind at 
the place of installation; 


(e) no other test wind turbine is installed within 1500 metres of 
the device; and 


(f) no other wind energy conversion system is installed within 
1500 metres of the device until the level of electrical energy pro- 
duced from wind by the device has been tested for at least 120 
calendar days. 


(4) [Wind energy conversion system] — For greater certainty, 
a Canadian Renewable and Conservation Expense includes an ex- 
pense incurred by a taxpayer to acquire a fixed location device that 
is a wind energy conversion system only if the device is described 
in paragraph (1)(g). 

Related Provisions [Reg. 1219]: Reg. 1102(1)(a.1) — CRCE ineligible for capital 
cost allowance. 


History: The opening words of subsec. 1219(1), subpara. 1219(1)(b)(ix) and para. 
1219(1)(c), amended by P.C. 2006-439, subsecs. 5(1)—(3), June 1, 2006, Canada Ga- 
zette, Part Il, June 14, 2006, deemed in force on February 23, 2005. 


The opening words of subpara. 1219(1)(b)(xi) and of subsec. 1219(3), amended by the 
said P.C. 2006-439, subsecs. 5(4), (5), deemed in force on February 23, 2005. 


The opening words of subsec. 1219(1) amended to replace “subsection (2)” with “sub- 
sections (2) to (4)” by P.C. 2005-1510, subsec. 1(1), August 31, 2005, Canada Gazette, 
Part II, September 21, 2005, applicable to expenses incurred after April 8, 2005. 


Para, 1219(1)(g) amended by the said P.C. 2005-1510, subsec. 1(2), applicable to ex- 
penditures incurred after July 25, 2002. If a taxpayer so elects in writing filed with the 
Minister of National Revenue by December 20, 2005, the amendment also applies to 
expenditures incurred by the taxpayer after December 5, 1996 and before July 26, 
2002. 
Paras. 1219(3)(a) to (f) substituted for paras. (a) and (b) by the said P.C. 2005-1510, 
subsec. 1(4), applicable to expenditures incurred after July 25, 2002. If a taxpayer so 
elects in writing filed with the Minister of National Revenue by December 20, 2005, 
the amendment also applies to expenditures incurred by the taxpayer after December 5, 
1996 and before July 26, 2002. For the purpose of applying the amendment to those 
expenditures, para. 1219(3)(a) is deemed to read as follows: 
(a) the device is installed as part of a wind farm project of the taxpayer at which 
the electrical energy produced from wind by the device, and by all other test 
wind turbines that are part of the project, does not exceed 35% of the project’s 
planned nameplate capacity; 
Subsec. 1219(4) added by the said P.C. 2005-1510, subsec, 1(5), applicable to expenses 
incurred after April 8, 2005. 
S. 1219 added by P.C. 2000-1331, s. 4, August 23, 2000, Canada Gazette, Part H, 
September 13, 2000, applicable to expenses incurred after December 5, 1996. 


Definitions [Reg. 1219]: “arm’s length” —ITA 251(1); “business” — ITA 248(1); 
“Canadian development expense’ — ITA 66.2(5), 248(1); “Canadian oil and gas pro- 
perty expense” —ITA 66.4(5), 248(1); “Canadian partnership” —ITA 102, 248(1); 
“depreciable property” —ITA 13(21), 248(1); “eligible capital expenditure” — ITA 
14(5), 248(1) ; “inventory”, “Minister” —ITA 248(1); “Minister of Natural Re- 
sources” — Department of Natural Resources Act s. 3; “non-resident” — ITA 248(1); 
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“person”, “property”, “scientific research and experimental development”, “tax- 
payer’ — ITA 248(1); “test wind turbine” — Reg. 1219(3). 


PART Xlil — ELECTIONS IN RESPECT OF 
TAXPAYERS CEASING TO BE RESIDENT IN 
CANADA 


History: Part XIII was consolidated by the Consolidated Regulations of Canada, chap- 
ter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Can- 
ada Gazette, Part II, August 8, 1979, 


1300. Elections to defer capital gains — (1) Any election by 
an individual under paragraph 48(1)(c) of the Act shall be made by 
filing with the Minister the prescribed form on or before the day on 
or before which the return of income for the year in which the tax- 
payer ceased to be resident in Canada is required to be filed under 
section 150 of the Act. 


(2) Any election by a Canadian corporation under paragraph 
48(1)(c) of the Act shall be made by filing with the Minister, on or 
before the day on or before which the return of income for the year 
in which the corporation ceased to be resident in Canada is required 
to be filed under section 150 of the Act, the following documents in 
duplicate: 

(a) the form prescribed by the Minister; 


(b) where the directors of the corporation are legally entitled to 
administer the affairs of the corporation, a certified copy of their 
resolution authorizing the election to be made: and 


(c) where the directors of the corporation are not legally entitled 
to administer the affairs of the corporation, a certified copy of 
the authorization of the making of the election by the person or 
persons legally entitled to administer the affairs of the 
corporation. 
Definitions [Reg. 1300]: “Canadian corporation” — ITA 89(1), 248(1); “corpora- 
tion” — ITA 248(1), Interpretation Act 35(1); “individual”, “Minister”, “person”, “pre- 
scribed” — ITA 248(1); “resident in Canada” — ITA 250: “taxpayer” — ITA 248(1). 
Interpretation Bulletins: IT-434R: Rental of real property by individual; IT-451R: 
Deemed disposition and acquisition on ceasing to be or becoming resident in Canada. 


Forms: T1244: Election, under subsec. 220(4.5) of the ITA, to defer the payment of 
tax on income re deemed disposition of property. 


1301. Elections to defer payment of taxes — (1) Any election 
by an individual under subsection 159(4) of the Act shall be made 
by filing with the Minister the prescribed form on or before the day 
on or before which the return of income for the year in which the 
taxpayer ceased to be resident in Canada is required to be filed 
under section 150 of the Act. 


(2) Any election by a Canadian corporation under subsection 159(4) 
of the Act shall be made by filing with the Minister, on or before 
the day on or before which the return of income for the year in 
which the corporation ceased to be resident in Canada is required to 
be filed under section 150 of the Act, the following documents in 
duplicate: 

(a) the form prescribed by the Minister; 


(b) where the directors of the corporation are legally entitled to 
administer the affairs of the corporation, a certified copy of their 
resolution authorizing the election to be made: and 


(c) where the directors of the corporation are not legally entitled 
to administer the affairs of the corporation, a certified copy of 
the authorization of the making of the election by the person or 
persons legally entitled to administer the affairs of the 
corporation. 
Definitions [Reg. 1301]: “Canadian corporation” — ITA 89(1), 248(1); “corpora- 
tion” — ITA 248(1), Interpretation Act 35(1): “individual”, “Minister”, “person”, “pre- 
scribed” — ITA 248(1); “resident in Canada” — ITA 250, “taxpayer” — ITA 248(1). 


1302. Elections to realize capital gains — Any election by an 
individual under paragraph 48(1)(a) of the Act shall be made by 
filing with the Minister the prescribed form on or before the day on 
or before which the return of income for the year in which the tax- 
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payer ceased to be resident in Canada is required to be filed under 
section 150 of the Act. 

History: S. 1302 added by P.C. 1988-390, s. 7, March 3, 1988, Canada Gazette, Part 
fl, March 16, 1988, applicable to 1985 et seq, except that for the 1985, 1986 and 1987 
taxation years, the prescribed form referred to may be filed on or before the day that is 
180 days ‘after March 16, 1988. 

Definitions [Reg. 1302]: “individual”, “Minister”, “prescribed” — ITA 248(1); “res: 
ident in Canada” — ITA 250; “taxpayer” — ITA 248(1). 


PART XIV — INSURANCE BUSINESS 
POLICY RESERVES 


DIVISION 1 — POLICY RESERVES 
History: The heading to Part XIV amended by P.C. 1999-1154, subsec. 2(1), June 23, 
1999, Canada Gazette, Part II, July 7, 1999, applicable to 1996 et seq. 


Part XIV was substituted by P.C. 1979-1486, May 17, 1979, Canada Gazette, Part Il, 
June 13, 1979, applicable, as to ss. 1400-1404 to 1978 et seq. 


1400. Non-life insurance business — (1) [Policy re- 
serve] — For the purpose of paragraph 20(7)(c) of the Act, the 
amount prescribed in respect of an insurer for a taxation year is 


(a) the amount determined under subsection (3) in respect of the 
insurer for the year, where that amount is greater than nil, and 


(b) nil, in any other case. 


(2) [Negative reserves]— For the purpose of paragraph 
12(1)(e.1) of the Act, the amount prescribed in respect of an insurer 
for a taxation year is 


(a) the absolute value of the amount determined under subsec- 
tion (3) in respect of the insurer for the year, where that amount 
is less than nil, and 


(b) nil, in any other case. 
Related Provisions: Reg. 1402.1 — Negative amounts. 


(3) [Amount of reserve] — For the purposes of paragraphs (1)(a) 
and (2)(a), the amount determined under this subsection in respect 
of an insurer for a taxation year is the amount, which may be posi- 
tive or negative, determined by the formula 


A+B+C+D+E+F+G 
+H+I+J+K+L 


where 


A is the total of all amounts each of which is the unearned portion 
at the end of the year of the premium paid by the policyholder 
for a policy, (other than a policy that insures a risk in respect of 


(a) a financial loss of a lender on a loan made on the security 
of real property, 


(b) a home warranty, - 
(c) a lease guarantee, or 
(d) an extended motor vehicle warranty), 


which is determined by apportioning the net premium equally 
over the period to which that premium relates; 


B is the total of all amounts each of which is an amount deter- 
mined in respect of a policy referred to in paragraph (a), (b), (c) 
or (d) of the description of A equal to the lesser of 


(a) the amount of the reported reserve of the insurer at the 
end of the year in respect of the unearned portion at the end 
of the year of the premium paid by the policyholder for the 
policy, and 


(b) a reasonable amount as a reserve determined as at the end 
of the year in respect of the unearned portion at the end of 
the year of the premium paid by the policyholder for the 
policy; 

C is the total of all amounts each of which is the amount in respect 
of a policy, where all or a portion of a risk under the policy was 
reinsured, equal to the unearned portion at the end of the year of 
a reinsurance commission in respect of the policy determined by 


it? 
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apportioning the reinsurance commission equally over the pe- 
riod to which it relates; 


D_ is the amount, in respect of policies (other than policies in re- 
spect of which an amount can be determined under the descrip- 
tion of E) under which 


(a) a claim that was incurred before the end of the year has 
been reported to the insurer before the end of the year and in 
respect of which the insurer is, or may be, required to make a 
payment or incur an expense after the year, or 


(b) there may be a claim incurred before the end of the year 
that has not been reported to the insurer before the end of the 
year, 


equal to 95% of the lesser of 


(c) the total of the reported reserves of the insurer at the end 
of the year in respect of such claims or possible claims, and 


(d) the total of the claim liabilities of the insurer at the end of 
the year in respect of such claims or possible claims; 


E is the amount, in respect of policies under which 


(a) a claim that was incurred before the end of the year has 
been reported to the insurer before the end of the year, 


(b) the claim is in respect of damages for personal injury or 


death, and 
(c) the insurer has agreed to a structured settlement of the 
claim, 


equal to the lesser of 


(d) the total of the reported reserves of the insurer at the end 
of the year in respect of such claims, and 


(e) the total of the claim liabilities of the insurer at the end of 
the year in respect of such claims; 


F is an additional amount, in respect of policies that insure a fidel- 
ity risk, a surety risk, a nuclear risk, or a risk related to a finan- 
cial loss of a lender on a loan made on the security of real pro- 
perty, equal to the lesser of 


(a) the total of the reported reserves of the insurer at the end 
of the year in respect of such risks (other than an amount 
included in determining the value of A, B, C, D, E, G, H, IL, J, 
K or L), and 


(b) a reasonable amount as a reserve determined as at the 
end of the year in respect of such risks (other than an amount 
included in determining the value of A, B, C, D, E, G, H, I, J, 
Kor); 

G is the amount of a guarantee fund at the end of the year provided 
for under an agreement in writing between the insurer and Her 
Majesty in right of Canada under which Her Majesty has agreed 
to guarantee the obligations of the insurer under a policy that 
insures a risk related to a financial loss of a lender on a loan 
made on the security of real property; 


H_ is the amount in respect of risks under pre-1996 non-cancellable 
or guaranteed renewable accident and sickness policies equal to 


(a) where the amounts determined under subparagraphs (i) 

and (ii) are greater than nil, the lesser of 
(i) the total of the reported reserves of the insurer at the 
end of the year in respect of such risks (other than an 
amount included in determining the value of A, B, C, D, 
Hts, bs Is OF. anG 
(ii) a reasonable amount as a reserve determined as at the 
end of the year in respect of such risks (other than an 
amount included in determining the value of A, B, C, D, 
| ah aed Gg big peal SRG] hl Ory Maes 1 Cal 

(b) nil, in any other case; 

I. is the amount in respect of risks under post-1995 non-cancel- 
lable or guaranteed renewable accident and sickness policies 
equal to the lesser of 

(a) the total of the reported reserves of the insurer at the end 
of the year in respect of such risks (other than an amount 


Reg. 
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included in determining the value of A, B, C. D, E, F, G, H, 
J, K or L), and 


(b) the total of the policy liabilities of the insurer at the end 
of the year in respect of such risks (other than an amount 
included in determining the value of A, B, C, D, E, F, G, H, 
J, K or L); 

J is the total of all amounts (other than an amount deductible 


under subsection 140(1) of the Act) each of which is the amount, 
which is the least of P, Q and R, in respect of a dividend, refund 


of premiums or refund of premium deposits provided for under - 


the terms of a group accident and sickness insurance policy that 
will be 


(a) used by the insurer to reduce or eliminate a future adverse 
claims experience under the policy, 


(b) paid or unconditionally credited to the policyholder by 
the insurer, or 


(c) applied in discharge, in whole or in part, of a liability of 
the policyholder to pay premiums to the insurer under the 
policy, 

where 


P is a reasonable amount as a reserve determined as at the end 
of the year in respect of the dividend, refund of premiums or 
refund of premium deposits, 


Q is 25% of the amount of the premium payable under the 
terms of the policy for the 12-month period ending 


(i) if the policy is terminated in the year, on the day the 
policy is terminated, and 


(ii) in any other case, at the end of the year, and 


R. is the reported reserve of the insurer at the end of the year in 
respect of the dividend, refund of premiums or refund of pre- 
mium deposits; and 


K_ is the total of all amounts each of which is the amount, in respect 
of a policy under which a portion of the particular amount paid 
or payable by the policyholder for the policy before the end of 
the year is deducted under paragraph 1408(4)(b), equal to the 
portion of that particular amount that the insurer has determined 
will, after the end of the year, be returned to, or credited to the 
account of the policyholder on the termination of the policy; and 


L. is an amount in respect of policies that insure earthquake risks in 
Canada equal to the lesser of 


(a) the portion of the reported reserve of the insurer at the 
end of the year in respect of those risks that is attributable to 
accumulations from premiums in respect of those risks (other 
than an amount included in determining the value of A, B, C, 
D, E, F, G, H, I, J, or K), and 


(b) a reasonable amount as a reserve determined as at the end 
of the year in respect of those risks (other than an amount 
included in determining the value of A, B, C, D, E, F, G, H, 
otek): 
Related Provisions: Reg. 1400(4) — Where actuarial principles not required for 
element D or EB; Reg. 1400(5) — Transitional — before 2001; Reg. 1402 — All 
amounts to be net of reinsurance ceded; Reg. 1402.1 — Amounts in Reg. 1400 may be 
less than zero. 


(4) [Elements D and E] — Where the relevant authority does not 
require an insurer (other than an insurer that is required by law to 
report to the Superintendent of Financial Institutions) to determine 
its liabilities in respect of claims referred to in the description of D 
or E in subsection (3) in accordance with actuarial principles, 


(a) the value of D is deemed to be 95% of the amount deter- 
mined under paragraph (c) of the description of D; and 
(b) the value of E is deemed to be the amount determined under 
paragraph (d) of the description of E. 

Related Provisions: ITA 95(2)(j.2)(ii) — Operator deemed to be required by law to 


report to regulatory authority. 


(5) [Transitional — Before 2001] — [Repealed] 
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History [Reg. 1400]: The description of A and paras. (a) and (b) of the description of 
B in the formula in subsec. 1400(3) amended to replace “net premium” with “premium 
paid by the policyholder”, by P.C. 2002-346, paras. 3(a), (b), March 14, 2002, Canada 
Gazette, Part Il, March 27, 2002, applicable to taxation years that begin after 1999 
except that, where the taxpayer elects under ITA 18(9)(a)(ii) and 18(9.02) pursuant to 
S.C. 2001, c. 17 on or before the taxpayer’s filing-due date for the taxation year that 
includes June 14, 2001, the amendment applies to taxation years that end after 1997. 
Subsec. 1400(5) repealed by the said P.C. 2002-346, para. 4(a), applicable to taxation 
years that end after 2000. 
S. 1400 substituted by P.C. 1999-1154, subsec. 2(1), June 23, 1999, Canada Gazette, 
Part II, July 7, 1999, applicable to 1996 er seq. 
The description of L in subsec. 1400(3) amended by the said P.C. 1999-1154, subsec. 
2(2), applicable to 1998 et seg. 
History [former Reg. 1400]: Paras. 1400(e) and (e.1) amended by P.C, 1999-1154, 
s. 1, June 23, 1999, Canada Gazette, Part Il, July 7, 1999, applicable to taxation years 
that end after February 22, 1994. For 1994 and 1995 taxation years that end after Feb- 
ruary 22, 1994, paras. (e) and (e.1) read as follows: 
(e) policies (other than a policy in respect of which an amount can be determined 
under paragraph (e.1) under which 
(i) a claim that was incurred before the end of the year has been reported to 
the corporation before the end of the year and in respect of which the corp- 
poration is, or may be, required to make a payment or incur an expense after 
the year, or 
(ii) there may be a claim incurred before the end of the year that has not 
been reported to the corporation before the end of the year, 


such amount as the corporation may claim not exceeding 95% of the lesser of 
(iii) the total of all amounts each of which is the corporation’s actuarial lia- 
bility at the end of the year in respect of such claims or possible claims, and 
(iv) the total of all amounts each of which is the corporation’s reported re- 
serve at the end of the year in respect of such claims or possible claims: 
(e.1) policies under which 
(i) a claim that was incurred before the end of the year has been reported to 
the corporation before the end of the year, 
(i) the claim is in respect of damages for personal injury or death, and 
(iil) the corporation has agreed to a structured settlement of the claim. 
such amount as the corporation may claim not exceeding the lesser of 


(iv) the total of all amounts each of which is the corporation’s actuarial lia- 
bility at the end of the year in respect of such claims, and 


(v) the total of all amounts each of which is the corporation’s reported re- 
serve at the end of the year in respect of such claims: 


Para. 1400(e) amended, para. 1400(e.1) added, by P.C, 1996-1452, s. 1, September 17, 
1996, Canada Gazette, Part Il, October 2, 1996, applicable to taxation years that end 
after February 22, 1994, 


Subpara. 1400(g.1)(ii) amended by P.C. 1994-940, s. 4, June 2. 1994. Canada Gazette, 
Part II, June 15, 1994, applicable to taxation years ending after June 15, 1994, 


Para, 1400(f.1) added by P.C. 1994-555, April 14, 1994, Canada Gazette, Part Il, May 
4, 1994, applicable to taxation years ending after 1990. 


That portion of s. 1400 preceding para. (a) substituted by P.C. 1990-2002, subsec. 2(1), 
September 20, 1990, Canada Gazette, Part I, October 10. 1990. 


Subpara. 1400(b)(i), subpara. 1400(f)(v), subpara. 1400(g)(ii), substituted by the said 
P.C. 1990-2002, s. 2, applicable in respect of 1987 et seq. 


Para. 1400(e) substituted by the said P.C. 1990-2002, subsec. 2(5), applicable in re- 
spect of 1987 et seq., except that, for taxation years ending before the first taxation year 
that begins after June 17, 1987 and ends after 1987, para. (e) shall be read as follows: 


(e) a policy where an event has occurred before the end of the year that has given 
or is likely to give rise to a claim under the policy (in this paragraph referred to 
as “the liability”), such amount as the corporation may claim, not exceeding the 
lesser of 
(i) a reasonable amount in respect of the liability as at the end of the year, 
and 
(ii) the amount of the reserve in respect of the liability reported by the corpo- 
ration to the relevant authority in its annual report for the year or, where the 
corporation was throughout the year subject to the supervision of the rele- 
vant authority but was not required to file an annual report with the relevant 
authority for the year, in its financial statements for the year; 
Para. 1400(g.1) added by the said P.C. 1990-2002, subsec. 2(6), applicable in respect of 
taxation years beginning after June 17, 1987 and ending after 1987. 


Para. 1400(i) added by P.C. 1988-390, s. 8, March 3, 1988, Canada Gazette, Part Il, 
March 16, 1988, effective January 1, 1978. 

Subpara. 1400(b)(ii) substituted by P.C. 1980-1484, subsec. 1(1), June 5, 1980, Canada 
Gazette, Part II, June 25, 1980, effective for 1978 et seq. 


Definitions [Reg. 1400]: “amount” — ITA 248(1 ), Reg. 1402.1; “claim liability” — 
Reg. 1408(1); “dividend” — ITA 248(1); “extended motor vehicle warranty” — Reg. 


Income Tax Regulations, Part XIV 


99) ees 


1408(1); “Her Majesty” — Interpretation Act 35(1); “insurance policy”, “insurer’’, “life 
insurer” — ITA 248(1); “month” — Interpretation Act 35(1); “net premium” — Reg. 
1408(1); “non-cancellable or guaranteed renewable accident and sickness policy” — 
Reg. 1408(1), (6); “policy liability’, “‘post-1995 non-cancellable or guaranteed renewa- 
ble” — Reg. 1408(1); “pre-1996 non-cancellable or guaranteed renewable” — Reg. 
1408(1), (7); “premium paid by the policyholder” — Reg. 1408(4); “prescribed” — 
ITA 248(1); “reinsurance commission”, “relevant authority”, “reported reserve” — 
Reg. 1408(1); “security” — Interpretation Act 35(1); “taxation year’ —ITA 249; 
“writing” — Interpretation Act 35(1). 


DIVISION 2 — POLICY RESERVES FOR PRE-1996 
POLICIES 


1401. Life insurance businesses — (1) [Policy reserves] — 
For the purpose of subparagraph 138(3)(a)(i) of the Act, in comput- 
ing a life insurer’s income for a taxation year from carrying on its 
life insurance business in Canada, there may be deducted in respect 
of 


(a) deposit administration fund policies, such amount as the in- 
surer may claim that is a reasonable amount in respect of the 
aggregate of the insurer’s liabilities under the policies as at the 
end of the year and does not exceed the aggregate of the in- 
surer’s liabilities under those policies calculated in the manner 
required for the purposes of the insurer’s annual report to the 
relevant authority for the year or, where the insurer was through- 
out the year subject to the supervision of the relevant authority 
but was not required to file an annual report with the relevant 
authority for the year, in its financial statements for the year; 


(b) a group term life insurance policy that provides coverage for 
a period not exceeding 12 months, such amount as the insurer 
may claim not exceeding the unearned portion of the premium 
paid by the policyholder for the policy at the end of the year 
determined by apportioning the premium paid by the policy- 
holder equally over the period to which that premium pertains; 


(c) a life insurance policy, other than a policy referred to in para- 
graph (a) or (b), such amount as the insurer may claim not ex- 
ceeding the greater of 


(i) the amount, if any, by which 


(A) the cash surrender value of the policy at the end of the 
year 


exceeds 


(B) the aggregate of all amounts each of which is an 
amount payable in respect of a policy loan outstanding at 
the end of the year in respect of the policy or the interest 
thereon that has accrued to the insurer at the end of the 
year, and 


(i1) the amount, if any, by which 


(A) the present value at the end of the year of the future 
benefits provided by the policy 


exceeds the aggregate of 


(B) the present value at the end of the year of any future 
modified net premiums in respect of the policy, and 


(C) the aggregate of all amounts each of which is an 
amount payable in respect of a policy loan outstanding at 
the end of the year in respect of the policy or the interest 
thereon that has accrued to the insurer at the end of the 
year; 


(c.1) a group life insurance policy, such amount as the insurer 
may claim as an amount (other than an amount in respect of 
which a deduction may be claimed by the insurer pursuant to 
subsection 140(1) of the Act by reason of subparagraph 
138(3)(a)(v) of the Act in computing its income for the year) in 
respect of a dividend, refund of premiums or refund of premium 
deposits provided for under the terms of the policy that will be 
used by the insurer to reduce or eliminate a future adverse 
claims experience under the policy or that will be paid or uncon- 
ditionally credited to the policyholder by the insurer or applied 
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in discharge, in whole or in part, of a liability of the policyholder 
to pay premiums to the insurer, not exceeding the least of 


(i) a reasonable amount in respect of such a dividend, refund 
of premiums or refund of premium deposits, 


(i1) 25 per cent of the amount of the premium payable under 
the terms of the policy for the 12-month period ending 


(A) if the policy is terminated in the year, on the day the 
policy is terminated, and 


(B) in any other case, at the end of the year, and 


(iii) the amount of the reserve or liability in respect of such a 
dividend, refund of premiums or refund of premium deposits 
reported by the insurer in its annual report for the year to the 
relevant authority or, where the insurer was throughout the 
year subject to the supervision of the relevant authority for 
the year but was not required to file an annual report with the 
relevant authority for the year, in its financial statements for 
the year; 

(d) a policy, other than a policy referred to in paragraph (a), such 

amount as the insurer may claim, in respect of a benefit, risk or 

guarantee that is 


(i) an accidental death benefit, 

(ii) a disability benefit, 

(ili) an additional risk as a result of insuring a substandard 
life, 
(iv) an additional risk in respect of the conversion of a term 


policy or the conversion of the benefits under a group policy 
into another policy after the end of the year, 


(v) an additional risk under a settlement option, 
(vi) an additional risk under a guaranteed insurability benefit, 
(vil) a guarantee in respect of a segregated fund policy, or 


(vili) any other benefit that is ancillary to the policy, subject 
to the prior approval of the Minister on the advice of the Su- 
perintendent of Insurance for Canada, 


but is not 


(ix) a benefit, risk or guarantee in respect of which an 
amount has been claimed under any other paragraph of this 
subsection, other than paragraphs (d.1) and (d.2), by the in- 
surer as a deduction in computing its income for the year, 


not exceeding the lesser of 


(x) a reasonable amount in respect of the benefit, risk or 
guarantee, and 


(xi) the reserve in respect of the benefit, risk or guarantee, 
reported by the insurer in its annual report to the relevant au- 
thority for the year or, where the insurer was throughout the 
year subject to the supervision of the relevant authority but 
was not required to file an annual report with the relevant 
authority for the year, in its financial statements for the year; 


(d.1) a policy referred to in paragraph (b) where, after the end of 


the year, a claim under the policy is made in respect of a death 
that occurred before the end of the year, such amount as the in- 
surer may claim, not exceeding the lesser of 


(i) the present value, at the end of the year, of the payments 


to be made in respect of the claim made under the policy or 


such estimate of such payments to be made in respect of the 
claim as is reasonable in the circumstances, and 


(ii) 95 per cent of the amount of the reserve in respect of the 
claim reported by the insurer in its annual report to the rele- 
vant authority for the year or, where the insurer was through- 
out the year subject to the supervision of the relevant author- 
ity for the year but was not required to file an annual report 
with the relevant authority for the year, in its financial state- 
ments for the year; 


(d.2) a policy referred to in paragraph (c) where, after the end of 


the year, a claim under the policy is made in respect of a death 


Reg. 
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that occurred before the end of the year, such amount as the in- 
surer may claim, not exceeding the lesser of 


(i) the amount, if any, by which 


(A) the present value, at the end of the year, of the pay- 
ments to be made in respect of the claim made under the 
policy or such estimate of such payments to be made in 
respect of the claim as is reasonable in the circumstances 


exceeds 


(B) the maximum amounts that may be claimed by the 

insurer for the year in respect of the policy under para- 

graph (c) or (d), and 
(ii) 95 per cent of the amount of the reserve in respect of the 
claim reported by the insurer in its annual report to the rele- 
vant authority for the year or, where the insurer was through- 
out the year subject to the supervision of the relevant author- 
ity but was not required to file an annual report with the 
relevant authority for the year, in its financial statements for 
the year; and 


(e) a qualified annuity, such amount as the insurer may claim not 
exceeding the amount, if any, by which 


(i) the amount that would have been determined pursuant to 
paragraph (c) for the year if the rate of interest used (or 
deemed by section 1403 to have been used) by the insurer in 
determining the premium for the annuity were reduced by 
one-half of one percentage point, 


exceeds 


(ii) the maximum amount that may be claimed by the insurer 
in respect of the annuity under paragraph (c). 
Related Provisions: ITA 95(2)(j.2)(ii) — Operator deemed to be under supervision 
of regulatory authority; ITA 211.1(3) — Effect of Reg. 1401(1) on Part XII.3 tax; Reg. 
1401(1.1) — Reg. 1401 applies to pre-1996 policies only; Reg. 1402 — All amounts to 
be net of reinsurance ceded; Reg. 1403(1) — Rules for computation; Reg. 1408 — 
Definitions. 


(1.1) [Pre-1996 policies only] — An amount may be deducted 
under subsection (1) only in respect of a life insurance policy in 
Canada that is a pre-1996 life insurance policy. 

Related Provisions: Reg. 1404 — Policy reserves for post-1995 policies. 


(2) [Segregated funds] — For the purposes of subsection (1), 
(except in respect of subparagraph (d)(vii) thereof), any amount 
claimed by an insurer for the year shall not include an amount in 
respect of a liability of a segregated fund (within the meaning as- 
signed “segregated fund” by section 138.1 of the Act). 


(3) [Group life insurance policies] — In computing the amount 
that a life insurer may deduct under subparagraph 138(3)(a)(i) of 
the Act in computing its taxable income for a taxation year, there 
shall be deducted from the aggregate of the amounts determined 
under subsection (1), the aggregate of all amounts each of which is 
the lesser of the following amounts determined in respect of a life 
insurance policy referred to in paragraph (1)(c): 
(a) the amount, if any, by which 
(i) the amount that would be determined under subclause 
(1)(c)G)(B) in respect of the policy 
exceeds 
(ii) the amount that would be determined under subclause 
(1)(c)G)(A) in respect of the policy, and 
(b) the amount, if any, by which 
(i) the aggregate of the amounts that would be determined 
under subclauses (1)(c)(ii)(B) and (C) in respect of the policy 
exceeds 
(ii) the amount that would be determined under subclause 
(1)(c)(@i)(A) in respect of the policy. 
(4) [Unpaid claims reserve] — For the purpose of subparagraph 
138(3)(a)(il) of the Act, there may be deducted, in computing a life 


insurer’s income for a taxation year, the amount it claims as a re- 
serve in respect of unpaid claims received by it before the end of 
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the year under life insurance policies in Canada that are pre-1996 
life insurance policies, not exceeding the present value at the end of 
the year, computed using a rate of interest that is reasonable in the 
circumstances, of a reasonable amount in respect of those unpaid 
claims. 


Related Provisions: ITA 20(26) — Deduction for unpaid claims reserve adjustment; 
Reg. 1401(4) — Unpaid claims reserve re post-1995 policies; Reg. 1402 — All 
amounts to be net of reinsurance ceded; Reg. 8100, 8101 — Unpaid claims reserve 
adjustment. 


History [Reg. 1401]: Para. 1401(1)(b) amended to replace “net premium” with 
“premium paid by the policyholder”, by P.C. 2002-346, s. 1, March 14, 2002, Canada 
Gazette, Part Il, March 27, 2002, applicable to taxation years that begin after 1999 
except that, where the taxpayer elects under ITA 18(9)(a)(ii) and 18(9.02) pursuant to 
S.C. 2001, c. 17 on or before the taxpayer’s filing-due date for the taxation year that 
includes June’ 14, 2001, the amendment applies to taxation years that end after 1997. 


Subsec. 1401(1.1) added, the opening words to s. 1401, cl. 1401(1)(c)Gi)(B), and sub- 
sec. 1401(4) amended, by P.C. 1999-1154, ss. 3 and 4, June 23, 1999, Canada Gazette, 
Part Il, July 7, 1999, applicable to 1996 et seq. 


Subpara. 1401(1)(c.1)(ii) amended by P.C. 1994-940, s. 5, June 2, 1994, Canada Ga- 
zette, Part Il, June 15, 1994, applicable to taxation years ending after June 15, 1994. 


Para. 1401(1)(a) and subpara. (1)(d)(xi) substituted by P.C. 1990-2002, subsecs. 3(1), 
(3), September 20, 1990, Canada Gazette, Part Il, October 10, 1990, applicable in re- 
spect of 1987 et seq. 


Para. 1401(1)(c.1) added, (d.1) and (d.2) substituted, and subsecs. (3), (4) added, by 
subsecs. 3(2), (4), (5) of the said P.C. 1990-2002, applicable in respect of taxation 
years beginning after June 17, 1987 and ending after 1987. 


Para. 1401(1)(d)(ix) substituted and paras. 1401(1)(d.1), (d.2) added by P.C. 1986- 
2770, s. 2, December 11, 1986, Canada Gazette, Part Il, December 24, 1986, applica- 
ble to 1985 er seq. 


Cls. 1401(1)(c)G)(B) and (c)(ii)(C) substituted by P.C. 1984-3789, s. 8, November 29, 
1984, Canada Gazette, Part If, December 12, 1984, applicable to taxation years com- 
mencing after November 12, 1981. 


Para. 1401(1)(a) substituted by P.C. 1980-2081, s. 3, July 31, 1980, Canada Gazette, 
Part I, August 13, 1980, effective in respect of 1978 et seq. 


Definitions [Reg. 1401]: “amount” —ITA 248(1); “amount payable’ — ITA 
138(12), Reg. 1408(1); “benefit” — Reg. 1408(1); “Canada” —ITA 255, Interpreta- 
tion Act 35(1); “cash surrender value” — ITA 148(9), Reg. 1408(1); “dividend” — ITA 
248(1); “group term life insurance policy” — Reg. 1408(2); “insurer” — ITA 248(1): 
“interest” — ITA 138(12), Reg. 1408(1); “life insurance business” — ITA 248(1): “life 
insurance policy” — ITA 138(12), 248(1), Reg. 1408(5); “life insurance policy in Can- 
ada” — Reg. 1408(1); “life insurer”, “Minister” —ITA 248(1); “modified net pre- 
mium” — Reg. 1408(1), (3); “month” — Interpretation Act 35(1); “net premium” — 
Reg. 1408(1); “policy loan” —ITA 138(12), Reg. 1408(1); “pre-1996 life insurance 
policy” — Reg. 1408(1), (7); “premium paid by the policyholder” — Reg. 1408(4); 
“qualified annuity”, “relevant authority” —Reg. 1408(1); “segregated fund” — ITA 
138.1(1), Reg. 1408(1); “segregated fund policy” —ITA 138:1(1)(a), Reg. 1408(1); 
“taxable income” — ITA 248(1); “taxation year’ —ITA 249. 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance 
policies. 


DIVISION 3 — SPECIAL RULES 


1402. Non-life and life insurance businesses — Any amount 
determined under section 1400 or 1401 shall be determined on a net 
of reinsurance ceded basis. 


History: S. 1402 amended by P.C. 1999-1154, s. 5, June 23, 1999, Canada Gazette, 
Part II, July 7, 1999, applicable to 1996 er seq. 


S. 1402 amended by P.C. 1997-1670, s. 1, November 20, 1997, Canada Gazette, Part 
Il, December 10, 1997, applicable to taxation years of a foreign affiliate of a taxpayer 
that begin after 1994, except that 


(a) the subsecs. apply to taxation years of a foreign affiliate of a taxpayer that end 
after 1994 where there has been a change in the taxation year of the foreign affili- 
ate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


Definitions [Reg. 1402]: “amount” — ITA 248(1). 
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1402.1 [Negative amounts] — For greater certainty, any amount 
referred to or determined under section 1400 may be equal to, or 
less than, nil. 

History: S. 1402.1 added by P.C. 1999-1154, s. 5, June 23, 1999, Canada Gazette, 
Part I, July 7, 1999, applicable to 1996 et seq. 


Definitions [Reg. 1402.1]: “amount” — ITA 248(1). 


1403. (1) For the purposes of paragraph 1401(1)(c) and subject to 
subsections (2) and (3), a modified net premium and an amount 
claimed by an insurer for a taxation year shall be computed 


(a) in the case of a lapse-supported policy effected after 1990, 
based on rates of interest, mortality and policy lapse only, and 


(b) in any other case, based on rates of interest and mortality 
only, 
using 

(c) in respect of the modified net premiums and benefits (other 
than a benefit described in paragraph (d)) of a participating life 
insurance policy (other than an annuity contract) under the terms 
of which the policyholder is entitled to receive a specified 
amount in respect of the policy’s cash surrender value, the rates 
used by the insurer when the policy was issued in computing the 
cash surrender values of the policy; 


(d) in respect of any benefit provided 


(i) in lieu of a cash settlement on the termination or maturity 
of a policy, or 


(il) in satisfaction of a dividend on a policy, 


the rates used by the insurer in determining the amount of such 
benefit; and 


(e) in respect of all or part of any other policy, the rates used by 
the insurer in determining the premiums for the policy. 
History: That portion of subsec. 1403(1) before para. (c) replaced by P.C. 1994-940, s. 
6, June 2, 1994, Canada Gazette, Part II, June 15, 1994, applicable 
(a) to taxation years beginning after 1990; and 
(b) where an insurer so elected by notifying the Minister of National Revenue in 
writing before July, 1991, to the insurer’s taxation years beginning after 1987, 
1988 or 1989 (as specified in the election) and before 1991, and where such an 
election has been made 


(i) if the insurer so indicated in the election, para. 1403(1)(a) shall be read 
without reference to the words “effected after 1990”, and 
(ii) in any other case, the reference in para. 1403(1)(a) to “1990” shall be read 
as a reference to the calendar year immediately preceding the first taxation 
year to which the election relates. 
Para. 1403(1)(b) substituted by P.C. 1980-2089, s. 4, July 31, 1980, Canada Gazette, 
Part II, August 13, 1980, effective in respect of 1978 er seq. 


Paras. 1403(1)(c), (d) substituted, (e) added, by P.C. 1980-1484, subsec. 2(1), June 5, 
1980, Canada Gazette, Part II, June 25, 1980, effective for 1978 et seq. 


(2) For the purposes of subsection (1), where a rate of mortality or 
other probability used by an insurer in determining the premium for 
a policy is not reasonable in the circumstances, the Minister on the 
advice of the Superintendent of Insurance for Canada may make 
such revision to the rate as is reasonable in the circumstances and 
the revised rate shall be deemed to have been used by the insurer in 
determining the premium. 


(3) For the purposes of subsection (1), where the present value of 
the premiums for a policy as at the date of issue of the policy is less 
than the aggregate of 


(a) the present value, at that date, of the benefits provided for by 
the policy, and 


(b) the present value, at that date, of all outlays and expenses 
made or incurred by the insurer or outlays and expenses that the 
insurer reasonably estimates it will make or incur in respect of 
the policy (except outlays and expenses to maintain the policy 
after all premiums under the policy have been paid and for 
which explicit provision has not been made in calculating the 
premiums) and such part of any other outlays and expenses 
made or incurred by the insurer that may reasonably be regarded 
as applicable thereto, 
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an increased rate of interest shall be determined by multiplying the 
rate of interest used in determining the premiums by a constant fac- 
tor so that when the increased rate of interest is used, 


(c) the present value of the premiums at the date of issue of the 
policy 


shall equal 


(d) the aggregate of the present values of the benefits, outlays 
and expenses referred to in paragraphs (a) and (b), 


and the increased rate of interest shall be deemed to have been used 
by the insurer in determining the premiums for the policy. 
Related Provisions: Reg. 1403(4) — Computation of present value. 


(4) For the purposes of subsection (3), a “present value” referred to 
in that subsection shall be computed by using the rates of mortality 
and other probabilities used by the insurer in determining its premi- 
ums, after making any revision required by subsection (2). 


(5) For the purposes of subsection (1), where a record of the rate of 
interest or mortality used by an insurer in determining the premiums 
for a policy is not available, 


(a) the insurer may, if the policy was issued before 1978, make a 
reasonable estimate of the rate; and 


(b) the Minister, on the advice of the Superintendent of Insur- 
ance for Canada, may 


(i) if the policy was issued before 1978 and the insurer has 
not made the estimate referred to in paragraph (a), or 


(ii) if the policy was issued after 1977, 
make a reasonable estimate of the rate. 


(6) Notwithstanding paragraph 1401(1)(c), a life insurer in comput- 
ing its income for a taxation year may, in respect of any class of life 
insurance policies issued before its 1988 taxation year, other than 
policies referred to in paragraph 1401(1)(a) or (b), use a method of 
approximation to convert the reserve in respect of such policies re- 
ported by the insurer in its annual report to the relevant authority for 
the year to an amount that is a reasonable estimate of the amount 
that would otherwise be determined for such policies under para- 
graph 1401(1)(c), provided that that method of approximation is ac- 
ceptable to the Minister on the advice of the relevant authority. 


(7) For the purposes of subsection (1) and notwithstanding any 
other provision of this section, where 


(a) an individual annuity contract was issued prior to 1969 by a 
life insurer, or 


(b) a benefit was purchased prior to 1969 under a group annuity 
contract issued by a life insurer, and 
the contract 
(c) is a policy in respect of which the provisions of paragraph 
1401(1)(c) as it read in its application to the insurer’s 1977 taxa- 
tion year applied, 
the rates of interest and mortality used by the insurer in computing 
its reserve for the policy under that paragraph for its 1977 taxation 
year shall be used by the insurer in respect of that policy. 


(8) For the purposes of subsection (1), where 
(a) in a taxation year of an insurer, there has been a disposition 
to the insurer by another person with whom the insurer was 
dealing at arm’s length in respect of which subsection 
138(11.92) of the Act applied, 
(b) as a result of the disposition, the insurer assumed obligations 
under life insurance policies (in this subsection referred to as the 
“transferred policies”) in respect of which an amount may be 
claimed by the insurer as a reserve under paragraph 1401(1)(c) 
for the taxation year, 
(c) the amount, if any, by which 
(i) the aggregate of all amounts received or receivable by the 
insurer from the other person in respect of the transferred 
policies referred to in paragraph (b) 
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exceeds 


(ii) the aggregate of all amounts paid or payable by the in- 
surer to the other person in respect of commissions in respect 
of the amounts referred to in subparagraph (i) 


exceeds the total of the maximum amounts that may be claimed 
by the insurer as a reserve under paragraph 1401(1)(c) (deter- 
mined without reference to this subsection) in respect of the 
transferred policies for the taxation year, and 


(d) the amount determined under paragraph (c) (in this subsec- 
tion referred to as “reserve deficiency”) can reasonably be attrib- 
uted to the fact that the rates of interest or mortality used by the 
issuer of the transferred policies in determining the cash surren- 
der values or premiums under such policies are no longer rea- 
sonable in the circumstances, 


the Minister, on the request of the insurer and with the advice of the 
relevant authority, may make such revision to the rates of interest or 
mortality to eliminate all or any part of that reserve deficiency, and 
those revised rates shall be deemed to have been used by the issuer 
of the transferred policies in determining the cash surrender value 
or premiums under the policies. 


Proposed Amendment — Reg. 1403(8) 
Letter from Dept. of Finance, December 1, 1999: _ 


eply to your letter of November 8, 1999 requesting that amendments be 
€ draft income tax legislation released on December 23, 1998 regarding 
the Income Tax Regulations regarding the determination of tax reserves 
rance policies. .. . 


mad 0 th 
iru 


Regulations on Reserves. 
You are of the view that subsection 1403(8) of the Income Tax Regulations should be 
amended to allow an insurer that has acquired an insurance business, or a line of an 
insurance business, from another insurer to revise the lapse rates used by the other 
insurer for reserve purposes if those rates are no longer reasonable to eliminate all or 
part of what is referred to in subsection 1403(8) as a reserve deficiency (the “Reserve 
Deficiency”). From a policy perspective, we agree. Consequently, we are prepared to 
recommend to the Minister of Finance that subsection 1403(8) be amended to allow for 
revisions to lapse rates to eliminate all or part of a Reserve Deficiency if the deficiency 
is attributable to the fact that the lapse rai ny the issuer of the transferred poli- 
cies are no longer reasonable in the cir _ 


f the Income Tax Regulations is 
ul Revenue with too much discretion in determin- 
ing whether, and to what extent, rates can be changed to eliminate all or part of a 
Reserve Deficiency. We agree that subsection 1403(8) may be too broad in this regard. 
Consequently, we are prepared to recommend to the Minister of Finance that subsec- 
tion 1403(8) be amended to better ensure that the Ministerial discretion be limited to 
the approval of adjusted rates provided the adjustments are reasonable. _ 


Your second concern in regard to su 
that it provides the Minister of National 


We would also recommend that the amendments to subsection 1403(8) of the Income 
Tax Regulations be effective for dispositions occurring after November 1999. If the 
recommendation is acted upon, it is anticipated that the amendments would be included 
in a future technical bill, : ; 

L appreciate you taking the time to bring your concerns to my attention. 

Brian Emewein — ee 

Director, Tax Legislation Division, Tax Policy Branch 


History: Subsec. 1403(6) substituted by P.C. 1990-2002, subsec. 4(1), September 20, 
1990, Canada Gazette, Part II, October 10, 1990, applicable in respect of taxation years 
beginning after June 17, 1987 and ending after 1987. 

Subsec. 1403(8) added by subsec. 4(2) of the said P.C. 1990-2002, applicable in re- 
spect of dispositions of an insurance business or a line of business of an insurance 
business occurring after December 15, 1987. 

Para. 1403(7)(a) corrected by Canada Gazette, Part I, July 23, 1980, errata. 


Paras. 1403(7)(a), (b) substituted by P.C. 1980-1484, subsec. 2(2), June 5, 1980, Can- 
ada Gazette, Part Il, June 25, 1980, effective for 1978 et seg. 


Definitions [Reg. 1403]: “amount”, “annuity” —ITA 248(1); “arm’s length’ — 
ITA 251(1); “benefit” — Reg. 1408(1); “cash surrender value’ —ITA 148(9), Reg. 
1408(1); “disposition”, “dividend”, “insurer” —ITA 248(1); “lapse-supported pol- 
icy” — Reg. 1408(1); “life insurance policy” —ITA 138(12), 248(1), Reg. 1408(5); 
“life insurer”, “Minister” —ITA 248(1); “modified net premium” — Reg. 1408(1), 
(3); “participating life insurance policy” —ITA 138(12), Reg. 1404(1); “person” — 
ITA 248(1); “present value” — Reg. 1403(4); “record” —ITA 248(1); “relevant au- 
thority” — Reg. 1408(1); “reserve deficiency” — Reg. 1403(8)(d); “taxation year” — 
ITA 249. 
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DIVISION 4— POLICY RESERVES FOR POST-1995 
POLICIES 


1404. Life insurance business — (1) For the purpose of sub- 
paragraph 138(3)(a)(i) of the Act, there may be deducted, in com- 
puting a life insurer’s income from carrying on its life insurance 
business in Canada for a taxation year in respect of its life insurance 
policies in Canada that are post-1995 life insurance policies, the 
amount the insurer claims, not exceeding 


(a) the amount determined under subsection (3) in respect of the 
insurer for the year, where that amount is greater than nil, and 


(b) nil, in any other case. 


(2) For the purpose of paragraph 138(4)(b) of the Act, the amount 
prescribed in respect of an insurer for a taxation year, in respect of 
its life insurance policies in Canada that are post-1995 life insur- 
ance policies, is 


(a) the absolute value of the amount determined under subsec- 
tion (3) in respect of the insurer for the year, where that amount 
is less than nil, and 


(b) nil, in any other case. 


(3) For the purposes of paragraphs (1)(a) and (2)(a), the amount de- 
termined under this subsection in respect of an insurer for a taxation 
year, in respect of its life insurance policies in Canada that are post- 
1995 life insurance policies, is the amount, which may be positive 
or negative, determined by the formula 


A+B+C+D—-M 
where 


A is the amount (except to the extent the amount is determined in 
respect of a claim, premium, dividend or refund in respect of 
which an amount is included in determining the value of B, C or 
D), in respect of the insurer’s life insurance policies in Canada 
that are post-1995 life insurance policies, equal to the lesser of 


(a) the total of the reported reserves of the insurer at the end 
of the year in respect of those policies, and 


(b) the total of the policy liabilities of the insurer at the end 
of the. year in respect of those policies; 


B_ is the amount, in respect of the insurer’s life insurance policies 
in Canada that are post-1995 life insurance policies under which 
there may be claims incurred before the end of the year that have 
not been reported to the insurer before the end of the year, equal 
to 95% of the lesser of 


(a) the total of the reported reserves of the insurer at the end 
of the year in respect of the possibility that there are such 
claims, and 


(b) the total of the policy liabilities of the insurer at the end 

of the year in respect of the possibility that there are such 
claims; 

C is the total of all amounts each of which is the unearned portion 

at the end of the year of the premium paid by the policyholder 


for the policy where the policy is a group term life insurance 
policy that 


(a) provides coverage for a period that does not exceed 12 
months, 


(b) is a life insurance policy in Canada, and 
(c) is a post-1995 life insurance policy, 


determined by apportioning the premium paid by the policy- 
holder equally over the period to which that premium relates; 


D is the total of all amounts (other than an amount deductible 
under subparagraph 138(3)(a)(v) of the Act) each of which is the 
amount, which is the least of P, Q and R, in respect of a divi- 
dend, refund of premiums or refund of premium deposits pro- 
vided for under the terms of a group life insurance policy that is 
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a life insurance policy in Canada that is a post-1995 life insur- 
ance policy that will be 


(a) used by the insurer to reduce or eliminate a future adverse 
claims experience under the policy, 


(b) paid or unconditionally credited to the policyholder by 
the insurer, or 


(c) applied in discharge, in whole or in part, of a liability of 
the policyholder to pay premiums to the insurer under the 
policy, 

where 


P is a reasonable amount as a reserve eetermined as at the end 
of the year in respect of the dividend, refund of premiums or 
refund of premium deposits provided for under the terms of 
the policy, 


Q is 25% of the amount of the premium under the terms of the 
policy for the 12-month period ending 


(i) on the day the policy is terminated, if the policy is ter- 
minated in the year, and 


(ii) at the end of the year, in any other case, and 


R_ is the amount of the reported reserve of the insurer at the end 
of the year in respect of the dividend, refund of premiums or 
refund of premium deposits provided for under the terms of 
the policy; and 


M is the total of all amounts determined in respect of a life insur- 
ance policy in Canada that is a post-1995 life insurance policy 
each of which is 


(a) an amount payable in respect of a policy loan under the 
policy, or 


(b) interest that has accrued to the insurer to the end of the 
year in respect of a policy loan under the policy. 


Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 1406 — All 
amounts to be net of reinsurance ceded and ignoring seg funds; Reg. 1407 — Amounts 
in Reg. 1404 may be less than zero. 


(4) [Repealed] 


History [Reg. 1404]: The description of C in subsec. 1404(3) amended to replace 
“net premium” with “premium paid by the policyholder”, by P.C. 2002-346, para. 3(c), 
March 14, 2002, Canada Gazette, Part I, March 27, 2002, applicable to taxation years 
that begin after 1999 except that, where the taxpayer elects under ITA 18(9)(a)(ii) and 
18(9.02) pursuant to S.C. 2001, c. 17 on or before the taxpayer’s filing-due date for the 
taxation year that includes June 14, 2001, the amendment applies to taxation years that 
end after 1997. 


Subsec, 1404(4) repealed by the said P.C. 2002-346, para. 4(b), applicable to taxation 
years that end after 2000. 


S. 1404 substituted by P.C. 1999-1154, s. 6, June 23, 1999, Canada Gazette, Part II, 
July 7, 1999, applicable to 1996 et seg. 


History [former Reg. 1404]: “Reported reserve” and “actuarial liability” added to 
subsec. 1404(2) by P.C. 1996-1452, s. 2, September 17, 1996, Canada Gazette, Part I, 
October 2, 1996, applicable to taxation years that end after February 22, 1994. 


“Lapse-supported policy” added by P.C, 1994-940, s. 7, June 2, 1994, Canada Gazette, 
Part II, June 15, 1994, applicable 


(a) to taxation years beginning after 1990; and 


(b) where an insurer so elected by notifying the Minister of National Revenue in 
writing before July, 1991, to the insurer’s taxation years beginning after 1987, 
1988 or 1989 (as specified in the election) and before 1991. 


“Acquisition costs” and “relevant authority” amended by P.C. 1993-2025, s. 1, Decem- 
ber 9, 1993, Canada Gazette, Part II, December 29, 1993, applicable to 1991 et seq. 


“Qualified annuity” amended by P.C. 1991-2540, s. 8, December 16, 1991, Canada 
Gazette, Part II, January 15, 1992, applicable after 1985. 


“Modified net premium” and para. (a) of “relevant authority” substituted by P.C. 1990- 
2002, subsecs. 5(1), (2), September 20, 1990, Canada Gazette, Part Il, October 10, 


1990, applicable in respect of taxation years beginning after June 17, 1987 and ending 
after 1987. 


Subsec. 1404(5) substituted by P.C. 1988-390, s. 9, March 3, 1988, Canada Gazette, 
Part Il, March 16, 1988, effective January 1, 1978. 


All that portion of the definition “qualified annuity” preceding para. (a) substituted by 


sh 1984-3789, s. 9, November 29, 1984, Canada Gazette, Part II, December 12, 
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All that portion of the definition “modified net premium” in subsec. 1404(2) preceding 
para. (a) substituted by P.C. 1983-3530, s. 6, November 17, 1983, Canada Gazette, 
Part Il, November 24, 1983, applicable to taxation years commencing after 1982. 
“Acquisition costs”, “net premium for the policy”, para. (c) of “qualified annuity” in 
1404(2), and subsec. 1404(5) substituted, and subsec. 1404(6) added, by P.C. 1980- 
1484, s. 3, June 5, 1980, Canada Gazette, Part II, June 25, 1980, effective for 1978 et 
seq. 

Definitions [Reg. 1404]: “amount” — ITA 248(1), Reg. 1406, 1407; “amount paya- 
ble” — ITA 138(12), Reg. 1408(1); “business” — ITA 248(1); “Canada” — ITA 255, 
Interpretation Act 35(1); “dividend” —ITA 248(1); “group term life insurance pol- 
icy” —Reg. 1408(2); “insurer” —ITA 248(1); “interest” —ITA 138(12), Reg. 
1408(1); “life insurance business’ —ITA 248(1); “life insurance policy” — ITA 
138(12), 248(1), Reg. 1408(5); “life insurance policy in Canada” — ITA 138(12), Reg. 
1408(1); “life insurer” —ITA 248(1); “month” — Interpretation Act 35(1); “net pre- 
mium for the policy” — Reg. 1408(1); “non-cancellable or guaranteed renewable acci- 
dent and sickness policy” —Reg. 1408(1), (6); “policy liability” — Reg. 1408(1); 
“policy loan” — ITA 138(12), Reg. 1408(1); ‘“post-1995 non-cancellable or guaranteed 
renewable accident and sickness policy” — Reg. 1408(1); “premium paid by the poli- 
cyholder” — Reg. 1408(4); “prescribed” —ITA 248(1); “reported reserve” — Reg. 
1408(1); “taxation year’ —ITA 249, 


1405. [Unpaid claims reserve] — For the purpose of subpara- 
graph 138(3)(a)(il) of the Act, there may be deducted in computing 
a life insurer’s income for a taxation year the amount it claims as a 
reserve in respect of an unpaid claim received by the insurer before 
the end of the year under a life insurance policy in Canada that is a 
post-1995 life insurance policy, not exceeding the lesser of 


(a) the reported reserve of the insurer at the end of the year in 
respect of the claim, and 


(b) the policy liability of the insurer at the end of the year in 
respect of the claim. 
Related Provisions [Reg. 1405]: ITA 20(26) — Deduction for unpaid claims re- 
serve adjustment; Reg. 1401(4) — Unpaid claims reserve re pre-1996 policies; Reg. 
1406 — All amounts to be net of reinsurance ceded and ignoring seg funds; Reg. 
1407 — Amounts in Reg. 1405 may be less than zero; Reg. 8100, 8101 — Unpaid 
claims reserve adjustment. 


History: S. 1405 substituted by P.C. 1999-1154, s. 6, June 23, 1999, Canada Gazette, 
Part II, July 7, 1999, applicable to 1996 et seq. 


Definitions [Reg. 1405]: “amount” —ITA 248(1), Reg. 1406, 1407; “insurer” — 
ITA 248(1); “life insurance policy” — ITA 138(12), 248(1), Reg. 1408(5); “life insur- 
ance policy in Canada” —ITA 138(12), Reg. 1408(1); “life insurer” — ITA 248(1); 
“policy liability”, “‘post-1995 life insurance policy”, “reported reserve” — Reg. 
1408(1); “taxation year” — ITA 249. 


1406. [Interpretation] — Any amount determined under section 
1404 or 1405 shall be determined 


(a) on a net of reinsurance ceded basis; and 


(b) without reference to any liability in respect of a segregated 
fund (other than a liability in respect of a guarantee in respect of 
a segregated fund policy). 


History: S. 1406 substituted by P.C. 1999-1154, s. 6, June 23, 1999, Canada Gazette, 
Part II, July 7, 1999, applicable to 1996 et seq. 


Definitions [Reg. 1406]: “amount” —ITA 248(1); “segregated fund” —ITA 
138.1(1), Reg. 1408(1); “segregated fund policy” —ITA 138.1(1)(a), Reg. 1408(1). 


1407. [Negative amounts] — For greater certainty, any amount 
referred to in or determined under section 1404 or 1405 may be 
equal to, or less than, nil. 


History: S. 1407 added by P.C. 1999-1154, s. 6, June 23, 1999, Canada Gazette, Part 
Il, July 7, 1999, applicable to 1996 et seq. 


Definitions [Reg. 1407]: “amount” — ITA 248(1). 
DIVISION 5 — INTERPRETATION 


1408. Insurance businesses — (1) The definitions in this sub- 
section apply in this Part. 
“acquisition costs’ — [Repealed] 


“amount payable’, in respect of a policy loan at a particular time, 
means the amount of the policy loan and the interest that is out- 
standing on the policy loan at that time. 


Reg. 
S. 1408(1) ext 


“benefit’’, in respect of a policy, includes 


(a) a policy dividend (other than a policy dividend in respect of a 
policy described in paragraph 1403(1)(c)) in respect of the pol- 
icy to the extent that the dividend was specifically treated as a 
benefit by the insurer in determining a premium for the policy, 
and 


(b) an expense of maintaining the policy after all premiums in 
respect of the policy have been paid to the extent that the ex- 
pense was specifically provided for by the insurer in determin- 
ing a premium for the policy, 


but does not include 
(c) a policy loan, 


(d) interest on funds left on deposit with the insurer under the 
terms of the policy, and 


(e) any other amount under the policy that was not specifically 
provided for by the insurer in determining a premium for the 
policy. 


“capital tax” means a tax imposed under Part I.3 or VI of the Act 
or a similar tax imposed under an Act of the legislature of a 
province. 


“cash surrender value” has the meaning assigned by subsection 
148(9) of the Act. 


“claim liability” of an insurer at the end of a taxation year means 


(a) in respect of a claim reported to the insurer before that time 
under an insurance policy, the amount, if any, by which 


(i) the present value at that time, computed using a rate of 
interest that is reasonable in the circumstances, of a reasona- 
ble estimate, determined in accordance with accepted actua- 
rial practice, of the insurer’s future payments and claim ad- 
justment expenses in respect of the claim 


exceeds 


(ii) the present value at that time, computed using a rate of 
interest that is reasonable in the circumstances, of a reasona- 
ble estimate, determined in accordance with accepted actua- 
rial practice, of the amounts that the insurer will recover after 
that time in respect of the claim because of salvage, subroga- 
tion or any other reason; and 


(b) in respect of the possibility that there are claims under an 
insurance policy incurred before that time that have not been re- 
ported to the insurer before that time, the amount, if any, by 
which 


(i) the present value at that time, computed using a rate of 
interest that 1s reasonable in the circumstances, of a reasona- 
ble estimate, determined in accordance with accepted actua- 
rial practice, of the insurer’s payments and claim adjustment 
expenses in respect of those claims 


exceeds 


(ii) the present value at that time, computed using a rate of 
interest that is reasonable in the circumstances, of a reasona- 
ble estimate, determined in accordance with accepted actua- 
rial practice, of the amounts that the insurer will recover in 
respect of those claims because of salvage, subrogation or 
any other reason. 


“extended motor vehicle warranty’? means an agreement under 
which a person agrees to provide goods or render services in respect 
of the repair or maintenance of a motor vehicle manufactured by the 
person or a corporation related to the person where 


(a) the agreement is in addition to a basic or limited warranty in 
respect of the vehicle; 


(b) the basic or limited warranty has a term of 3 or more years, 
although it may expire before the end of such term on the vehi- 
cle’s odometer registering a specified number of kilometres or 
miles; 
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(c) more than 50% of the expenses to be incurred under the 
agreement are reasonably expected to be incurred after the ex- 
piry of the basic or limited warranty; and 


(d) the person’s risk under the agreement is insured by an in- 
surer that is subject to the supervision of a relevant authority. 


Related Provisions: ITA 95(2)(j.2)(ii) — Operator deemed to be under supervision 
of regulatory authority. 


“seneral amending provision’, of an insurance policy, means a 
provision of the policy that allows it to be amended with the con- 
sent of the policyholder. 


“interest”, in relation to a policy loan, has the meaning assigned by 
subsection 138(12) of the Act. 


‘“‘lapse-supported policy” means a life insurance policy that would 
require materially higher premiums if premiums were determined 
using policy lapse rates that are zero after the fifth policy year. 


“life insurance policy in Canada” means a life insurance policy 
issued or effected by an insurer on the life of a person resident in 
Canada at the time the policy was issued or effected. 


“modified net premium”, in respect of a premium under a policy 
(other than a prepaid premium under a policy that cannot be re- 
funded except on termination of the policy), means 


(a) where all benefits (other than policy dividends) and premi- 
ums (other than the frequency of payment of premiums) in re- 
spect of the policy are determined at the date of issue of the pol- 
icy, the amount determined by the formula 


AX[B+O/078)] 
where 
A is the amount of the premium, 


B is the present value, at the date of the issue of the policy, of 
the benefits to be provided under the terms of the policy after 
the day that is one year after the date of the issue of the 
policy, 

C is the present value, at the date of the issue of the policy, of 
the benefits to be provided under the terms of the policy after 
the day that is two years after the date of the issue of the 
policy, 

D is the present value, at the date of the issue of the policy, of 
the premiums payable under the terms of the policy on or 
after the day that is one year after the date of the issue of the 
policy, and 


E is the present value, at the date of the issue of the policy, of 
the premiums payable under the terms of the policy on or 
after the day that is two years after the date of the issue of the 
policy, 

except that the amount determined by the formula in respect of 

the premium for the second year of a policy is deemed to be the 

amount that is 50% of the total of 
(1) the amount that would otherwise be determined under the 
formula, and 
(ii) the amount of a one-year term insurance premium (deter- 
mined without regard to the frequency of payment of the pre- 
mium) that would be payable under the policy; and 

(b) in any other case, the amount that would be determined 

under paragraph (a) if that paragraph applied and the amount 

were adjusted in a manner that is reasonable in_ the 
circumstances. 
Related Provisions: Reg. 1408(3) — Interpretation. 


“net premium for the policy” — [Repealed] 


“non-cancellable or guaranteed renewable accident and sick- 
ness policy” includes a non-cancellable or guaranteed renewable 
accident and sickness benefit under a group policy. 


Related Provisions: Reg. 1408(6) — Riders. 
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“participating life insurance policy” has the meaning assigned by 
subsection 138(12) of the Act. 


“policy liability” of an insurer at the end of the taxation year in 
respect of an insurance policy or a claim, possible claim or risk 
under an insurance policy means the positive or negative amount of 
the insurer’s reserve in respect of its potential liability in respect of 
the policy, claim, possible claim or risk at the end of the year deter- 
mined in accordance with accepted actuarial practice, but without 
reference to projected income and capital taxes (other than the tax 
payable under Part XII.3 of the Act). 


‘policy loan” has the meaning assigned by subsection 138(12) of 
the Act. 


“post-1995 life insurance policy” means a life insurance policy 
that is not a pre-1996 life insurance policy. 


‘“post-1995 non-cancellable or guaranteed renewable accident 
and sickness policy’? means a non-cancellable or guaranteed re- 
newable accident and sickness policy that is not a pre-1996 non- 
cancellable or guaranteed renewable accident and sickness policy. 


“‘pre-1996 life insurance policy’’, at any time, means a life insur- 
ance policy where 


(a) the policy was issued before 1996; and 


(b) before that time and after 1995 there has been no change, 
except in accordance with the provisions (other than a general 
amending provision) of the policy as they existed on December 
31, 1995, to 


(i) the amount of any benefit under the policy, 


(ii) the amount of any premium or other amount payable 
under the policy, or 


(iii) the number of premium or other payments under the 
policy. 
Related Provisions: Reg. 1408(7) — Interpretation. 


“pre-1996 non-cancellable or guaranteed renewable accident 
and sickness policy”, at any time, means a non-cancellable or guar- 
anteed renewable accident and sickness policy where 


(a) the policy was issued before 1996; and 


(b) before that time and after 1995 there has been no change, 
except in accordance with the provisions (other than a general 


amending provision) of the policy as they existed on December 
S995. to 


(i) the amount of any benefit under the policy, 


(ii) the amount of any premium or other amount payable 
under the policy, or 


a) the number of premium or other payments under the 
policy. 


Related Provisions: Reg. 1408(7) — Interpretation. 


“qualified annuity” means an annuity contract issued before 1982, 
other than a deposit administration fund policy or a policy referred 
to in paragraph 1403(7)(c), 


(a) in respect of which regular periodic annuity payments have 
commenced; 


(b) in respect of which a contract or certificate has been issued 
that provides for regular periodic annuity payments to com- 


mence within one year after the date of issue of the contract or 
certificate; 


(c) that is not issued as or under a registered retirement savings 


ee if: 
pop registered pension plan or deferred profit sharing plan and 


(i) does not provide for a guaranteed cash surrender value at 
any time, and 


(1) provides for regular periodic annuity payments to com- 


mence not later than the attainment of age 71 by the annui- 
tant; or 
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(d) that is issued as or under a registered retirement savings plan, 
registered pension plan or deferred profit sharing plan, if the in- 
terest rate is guaranteed for at least 10 years and the plan does 
not provide for any participation in profits, directly or indirectly. 
“reinsurance commission”, in respect of a policy, means 


(a) where the risk under the policy is fully reinsured, the 
amount, if any, by which 


(i) the premium paid by the policyholder for the policy 
exceeds 


(ii) the consideration payable by the insurer in respect of the 
reinsurance of the risk; and 


(b) where the risk under the policy is not fully reinsured, the | 


amount, if any, by which 


(i) the portion of the premium paid by the policyholder for 
the policy that may reasonably be considered to be in respect 
of the portion of the risk that is reinsured with a particular 
reinsurer 


exceeds 


(ii) the consideration payable by the insurer to the particular 
reinsurer in respect of the risk assumed by the reinsurer. 


“relevant authority” of an insurer means 


(a) the Superintendent of Financial Institutions, if the insurer is 
required by law to report to the Superintendent of Financial In- 
stitutions; and 


(b) in any other case, the Superintendent of Insurance or other 
similar officer or authority of the province under whose laws the 
insurer is incorporated. 


Related Provisions: ITA 95(2)(j.2)(ii) — Operator deemed to be required by law to 
report to regulatory authority. 


“reported reserve” of an insurer at the end of a taxation year in 
respect of an insurance policy or a claim, possible claim, risk, divi- 
dend, refund of premiums or refund of premium deposits under an 
insurance policy means the amount equal to 


(a) where the insurer is required to file an annual report with its 
relevant authority for a period ending coincidentally with the 
year, the positive or negative amount of the reserve that would 
be reported in that report in respect of the insurer’s potential lia- 
bility under the policy if the reserve were determined without 
reference to projected income and capital taxes (other than the 
tax payable under Part XII.3 of the Act); 


(b) where the insurer is, throughout the year, subject to the su- 
pervision of its relevant authority and paragraph (a) does not ap- 
ply, the positive or negative amount of the reserve that would be 
reported in its financial statements for the year in respect of the 
insurer’s potential liability under the policy if 


(1) those statements were prepared in accordance with gener- 
ally accepted accounting principles, and 


(ii) the reserve were determined without reference to pro- 
jected income and capital taxes (other than the tax payable 
under Part XII.3 of the Act); 
(c) where the insurer is the Canada Mortgage and Housing Cor- 
poration or a foreign affiliate of a taxpayer resident in Canada, 
the positive or negative amount of the reserve that would be re- 
ported in its financial statements for the year in respect of the 
insurer’s potential liability under the policy if 
(i) those statements were prepared in accordance with gener- 
ally accepted accounting principles, and 
(ii) the reserve were determined without reference to pro- 
jected income and capital taxes (other than the tax payable 
under Part XII.3 of the Act); and 


Proposed Amendment — Reg. 1408(1)“reported 
reserve’ (c) 


Technical Notes to ITA 94.3(1)‘income allocation”(d), July 18, 2005: The 
non-resident entity is assumed to have deducted the greatest amounts permissible, for 


Reg. 
S. 1408(7)(2)() 


its taxation year preceding the fresh-start year, under sections 20, 138 and 140. These 
amounts are added in computing the non-resident entity’s income for the fresh-start 
year, but appropriate deductions under these sections can be claimed for the fresh-start 
year and subsequent taxation years. In the context of the reserve for life insurers under 
subsection 138(3), it is intended that paragraph (c) of the definition “reported reserve” 
in subsection 1408(1) of the Regulations be amended so that the non-resident entity can 
have a “reported reserve’. 


(d) in any other case, nil. 


Related Provisions: ITA 95(2)(j.2)(ii) — 
of regulatory authority. 


— Operator deemed to be under supervision 


“segregated fund” has the meaning assigned by subsection 
138.1(1). 


“segregated fund policy” has the meaning assigned by subsection 
138.1(1). 


(2) [“Group term life insurance policy”] — The definition 
“group term life insurance policy” in subsection 248(1) of the Act 
does not apply to this Part. 


(3) [Interpretation — modified net premium] — For the pur- 
pose of the formula referred to in the definition “modified net pre- 
mium” in subsection (1), it may be assumed that premiums are pay- 
able annually in advance. 


(4) [“Premium paid by the policyholder”] — For the purposes 
of this Part, 


(a) a reference to a “premium paid by the policyholder” shall, 
depending on the method regularly followed by the insurer in 
computing its income, be read as a reference to a “premium paid 
or payable by the policyholder”; and 


(b) in determining the premium paid by a policyholder for a pol- 
icy, there may be deducted by the insurer the portion, if any, of 
the premium that 


(i) can reasonably be considered, at the time the policy is is- 
sued, to be a deposit that, pursuant to the terms of the policy 
or the by-laws of the insurer, will be returned to the policy- 
holder, or credited to the account of the policyholder, by the 
insurer on the termination of the policy, and 


(ii) was not otherwise deducted under section 140 of the Act. 


(5) [Riders] — For the purposes of this Part, any rider that is at- 
tached to a life insurance policy and that provides for additional life 
insurance or for an annuity is a separate life insurance policy. 


(6) [Riders] — For the purposes of this Part, any rider that is at- 
tached to a policy and that provides for additional non-cancellable 
or guaranteed renewable accident and sickness insurance, as the 
case may be, is a separate non-cancellable or guaranteed renewable 
accident and sickness policy. 


(7) [No change in amount] — For the purposes of the defini- 
tions “pre-1996 life insurance policy” and “pre-1996 non-cancel- 
lable or guaranteed renewable accident and sickness policy” in sub- 
section (1), a change in the amount of any benefit or in the amount 
or number of any premiums or other amounts payable under a pol- 
icy is deemed not to have occurred where the change results from 


(a) a change in underwriting class; 


(b) a change in frequency of premium payments within a year 
that does not alter the present value, at the beginning of the year, 
of the total premiums to be paid under the policy in the year; 


(c) the deletion of a rider; 
(d) the correction of erroneous information; 
(e) the reinstatement of the policy after its lapse, if the reinstate- 
ment occurs not later than 60 days after the end of the calendar 
year in which the lapse occurred; 
(f) the redating of the policy for policy loan indebtedness; or 
(g) a change in the amount of a benefit under the policy that is 
granted by the insurer on a class basis, where 
(1) no consideration was payable by the policyholder or any 
other person for the change, and 
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(ii) the change was not made because of the terms or condi- 
tions of the policy or any other policy or contract to which 
the insurer is a party. 


History: The definitions “acquisition costs” and “net premium for the policy” in sub- 
sec. 1408(1) repealed, by P.C. 2002-346, s. 2, March 14, 2002. Canada Gazette, Part Il, 
March 27, 2002. applicable to taxation years that begin after 1999 except that, where 
the taxpayer elects under ITA 18(9)(a)(ii) and 18(9.02) pursuant to S.C. 2001, c. 17 on 
or before the taxpayer’s filing-due date for the taxation year that includes June 14, 
2001, the amendment applies to taxation years that end after 1997. 


The definition “reinsurance commission” in subsec. 1408(1) amended to replace “net 
premium” with “premium paid by the policyholder”, by the said P.C. 2002-346, para. 
3(d), applicable as above. 


S. 1408 added by P.C. 1999-1154, s. 6, June 23, 1999, Canada Gazette, Part Il, July 7, 
1999, applicable to 1996 er seq. 


Definitions [Reg. 1408]: “acquisition costs” — Reg. 1408(1); “amount” — ITA 
248(1); “amount payable” —ITA 138(12), Reg. 1408(1); “annuity” —ITA 248(1); 
“arm’s length” — ITA 251(1); “benefit” — Reg. 1408(1); “business” — ITA 248(1); 
“capital tax” — Reg. 1408(1); “cash surrender value” —ITA 148(9), Reg. 1408(1); 
“corporation” — ITA 248(1), Interpretation Act 35(1); “credit union” — ITA 248(1): 
“deferred profit sharing plan” — ITA 147(1), 248(1): “dividend” — ITA 248(1); “for- 
eign affiliate’ — ITA 95(1), 248(1); “general amending provision” — Reg. 1408(1): 
“insurance policy”, “insurer” — ITA 248(1); “interest” — ITA 138(12), Reg. 1408(1): 
“legislature” — Interpretation Act 35(1)“legislative assembly”: “life insurance pol- 
icy’ —ITA 138(12), 248(1), Reg. 1408(5); “motor vehicle” — ITA 248(1); “net pre- 
mium for the policy” — Reg. 1408(1); “non-cancellable or guaranteed renewable acci- 
dent and sickness policy” — Reg. 1408(1), (6): “officer”, “person” —ITA 248(1): 
“policy loan” —ITA 138(12), Reg. 1408(1); “pre-1996 life insurance policy”, “pre- 
1996 non-cancellable or guaranteed renewable accident and sickness policy” — Reg. 
1408(1), (7); “property” —ITA 248(1); “province” — Interpretation Act 35(1); “pre- 
mium paid by the policyholder” — Reg. 1408(4); “registered pension plan’ — ITA 
248(1): “registered retirement savings plan” —ITA 146(1), 248(1); “related” — ITA 


251(2)+(6); “relevant authority” — Reg. 1408(1); “resident in Canada” — ITA 250; 
“security” — Interpretation Act 35(1); “taxation year” — ITA 249; “taxpayer” — ITA 
248(1). 


PART XV — PROFIT SHARING PLANS 


History: Part XV was consolidated by the Consclidated Regulations of Canada, chap- 
ter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Can- 
ada Gazette, Part Il, August 8, 1979. 


DIVISION | — EMPLOYEES PROFIT SHARING PLANS 


1500. (1) An election under subsection 144(4.1) of the Act by the 
trustee of a trust governed by an employees profit sharing plan shall 
be made by filing with the Minister the prescribed form in 
duplicate. 


(2) An election under subsection 144(4.2) of the Act by the trustee 
of a trust governed by an employees profit sharing plan shall be 
made by filing with the Minister the prescribed form in duplicate on 
or before the last day of a taxation year of the trust in respect of any 
capital property deemed to have been disposed of in that taxation 
year by virtue of the election. 


(3) An election under subsection 144(10) of the Act shall be made 
by forwarding by registered mail to the Deputy Minister of National 
Revenue [Commissioner of Revenue] for Taxation at Ottawa the 
following documents: 


(a) a letter from the employer stating that he elects to have the 
arrangement qualify as an employees profit sharing plan; 


(b) if the employer is a corporation, 


(i) where the directors of the corporation are legally entitled 
to administer the affairs of the corporation, a certified copy 
of their resolution authorizing the election to be made, and 


(ii) where the directors of the corporation are not legally enti- 
tled to administer the affairs of the corporation, a certified 
copy of the authorization of the making of the election by the 
person or persons legally entitled to administer the affairs of 
the corporation; and 
(c) a copy of the agreement and any supplementary agreement 
setting out the plan. 


Definitions [Reg. 1500]: “capital property’ —ITA 54, 248(1); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “disposed” —ITA 248(1)“disposition”:; ‘em- 
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ployees profit sharing plan” —ITA 144(1), 248(1); “employer”, “Minister”, “person”, 
“prescribed” —ITA 248(1); “taxation year’ —ITA 249; “trust” —ITA_ 104(1), 
248(1), (3). 

Interpretation Bulletins: IT-280R: Employees profit sharing plans — payments 
computed by reference to profits. 


Forms: 13009: Election from deemed disposition and reacquisition of any capital pro- 
perty of an employees profit sharing plan under subsection 144(4.2). 


Division Il — DEFERRED PROFIT SHARING PLANS 


1501. Registration of plans — For the purposes of the definition 
“deferred profit sharing plan” in subsection 147(1) of the Act, an 
application for registration of a plan shall be made by forwarding 
by registered mail to the Deputy Minister of National Revenue 
[Commissioner of Revenue] for Taxation at Ottawa the following 
documents: 

(a) a letter from the trustee and the employer whereby the trustee 


and the employer apply for the registration of the plan as a de- 
ferred profit sharing plan; 


(b) if the employer is a corporation, a certified copy of a resolu- 
tion of the directors authorizing the application to be made; and 


(c) a copy of the agreement and any supplementary agreement 
setting out the plan. 


History: S. 1501 substituted by P.C. 1991-2540, s. 4, December 16, 1991, Canada 
Gazette, Part Il, January 15, 1992, applicable after 1990. 


Definitions [Reg. 1501]: “corporation” —ITA 248(1), Interpretation Act 35(1); 
“deferred profit sharing plan” —ITA 147(1), 248(1); “employer”, “Minister” — ITA 


| 248(1). 


Information Circulars: 77-1R4: Deferred profit sharing plans. 


Forms: 12214: Application for registration as a deferred profit sharing plan. 
1502. [Revoked] 


History: S. 1502 (Qualified Investments) revoked by P.C. 1981-2518, s. 1, September 
16, 1981, Canada Gazette, Part II, October 14, 1981, effective January 1, 1981. 


DIVISION Ill — ELECTIONS IN RESPECT OF 
CERTAIN SINGLE PAYMENTS 


1503. Any election by a beneficiary under subsection 147(10.1) of 


| the Act shall be made by filing the prescribed form in duplicate as 
| follows: 


(a) one form shall be filed by the beneficiary with the trustee of 
the deferred profit sharing plan not later than 60 days after the 
end of the taxation year in which the beneficiary received the 
payment referred to in subsection 147(10.1) of the Act; and 


(b) the other form shall be filed by the beneficiary with the Min- 
ister on or before the day on which the beneficiary is required to 
file a return of income pursuant to section 150 of the Act for the 
taxation year in which the beneficiary received the payment re- 
ferred to in subsection 147(10.1) of the Act. 


Definitions [Reg. 1503]: “deferred profit sharing plan” —ITA 147(1), 248(1); 


| “Minister”, “prescribed” — ITA 248(1): “taxation year’ — ITA 249. 


Interpretation Bulletins: IT-281R2: Elections on single payments from a deferred 
profit sharing plan (archived). 


Forms: T2078: Election under subsec. 147(10.1) re a single payment received from a 
deferred profit sharing plan. 


PART XVI — PRESCRIBED COUNTRIES 


History: Part XVI was consolidated by the Consolidated Regulations of Canada, chap- 


ter 945. proclaimed in force August 15, 1979. by P.C. 1979-1934, July 19, 1979, Can- 
ada Gazette, Part II, August 8, 1979. 


Part XVI was substituted by P.C. 1973-107, January 16, 1973, Canada Gazette, Part II, 
February 14, 1973. 


1600. For the purposes of subsection 10(4) of the Income Tax Ap- 
plication Rules, the following countries are hereby prescribed: 


(a) Commonwealth of Australia; 
(b) Kingdom of Denmark: 
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(c) Republic of Finland; 

(d) French Republic; 

(e) Federal Republic of Germany; 
(f) Ireland; 

(g) Jamaica; 

(h) Japan; 

(i) Kingdom of the Netherlands; 
(j) New Zealand; 

(k) Kingdom of Norway; 

(1) Republic of South Africa; 

(m) Kingdom of Sweden; 

(n) Trinidad and Tobago; 

(0) United Kingdom of Great Britain and Northern Ireland; and 
(p) United States of America. 


History: The opening words of s. 1600 amended by P.C. 1994-1817, s. 48, November 
1, 1994, Canada Gazette, Part Il, November 30, 1994, 


Definitions [Reg. 1600]: “prescribed” — ITA 248(1); “United Kingdom”, “United 
States” — Interpretation Act 35(1). 


PART XVII — CAPITAL COST 
ALLOWANCES, FARMING AND FISHING 


History: Part XVII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part II, August 8, 1979. 


Interpretation Bulletins [Part XVII]: IT-268R4: Inter vivos transfer of farm pro- 
perty to child; IT-349R3: Intergenerational transfers of farm. property on death. 


DIVISION | — DEDUCTIONS ALLOWED 


1700. (1) Rates — For the purposes of paragraph 20(1)(a) of the 
Act, there is hereby allowed to a taxpayer, in computing his income 
from farming or fishing, as the case may be, a deduction for each 
taxation year in respect of each property that was used for the pur- 
pose of gaining or producing income from farming or fishing equal 
to such amount as he may claim, not exceeding in the case of 


(a) a building or other structure, not described elsewhere in this 
subsection, including component parts such as electric wiring, 
plumbing, sprinkler systems, air-conditioning equipment, heat- 
ing equipment, lighting fixtures, elevators and escalators, 2'/% 
(b) a building or other structure of 

(i) frame, 

(ii) log, 

(iii) stucco on frame, 

(iv) galvanized iron, or 

(v) corrugated iron 


construction, including component parts such as electric wiring, 
plumbing, sprinkler systems, air-conditioning equipment, heat- 
ing equipment, lighting fixtures, elevators and escalators, 5% 
(c) a fence, 5% 

(d) a scow or a vessel, including furniture, fittings or equipment 
attached thereto, but not including radio communication equip- 
ment, 7'2% 

(e) nonautomotive equipment and machinery, 10% 

(f) automotive equipment, a sleigh or a wagon, 15% 

(g) radiocommunication equipment, 15% 

(h) tile drainage acquired before the 1965 taxation year, 10% 
(i) a water storage tank, 5% 


(j) a gas well that is part of the equipment of a farm and from 
which the gas produced is not sold, 10% 


(k) a tool costing less than $100, 100% 
of the depreciable cost to the taxpayer of the property. 


Reg. 
S. 1702(1)(f) 


(2) Taxation years less than 12 months — Where the taxation 
year is less than 12 months, the amount allowed as a deduction 
under subsection (1) shall not exceed that proportion of the maxi- 
mum amount otherwise allowable that the number of days in the 
taxation year is of 365. 


(3) Property disposed of during year — Where a taxpayer has 
disposed of a property before the end of a taxation year, the amount 
allowed as a deduction under subsection (1) in respect of that pro- 
perty for the year shall not exceed that proportion of the maximum 
amount otherwise allowable that the number of months in the taxa- 
tion year during which the property was owned by the taxpayer is of 
12. 


(4) Leasehold interests — Where a taxpayer has property that 
was used for the purpose of gaining or producing income from 
farming or fishing and that would be included in Class 13 in Sched- 
ule II if he had claimed an allowance under Part XI, he may deduct, 
in computing his income from farming or fishing for a taxation 
year, an amount not exceeding the amount he could have deducted 
in respect of that property for the year under paragraph 1100(1)(b). 
History: Subsecs. 1700(3), (4) and (5) and headings substituted by subsecs. (3) and (4) 
of P.C. 1978-1315, s. 11, April 12, 1978, Canada Gazette, Part Il, May 10, 1978. 
Definitions [Reg. 1700]: “amount” —ITA 248(1); “depreciable cost” — Reg. 
1703(2)—-(8); “disposed” — ITA 248(1)“disposition”; “end of a taxation year’ — Reg. 
1703(1)(b); “farming”, “fishing” — ITA 248(1); “month” — Interpretation Act 35(1); 
“property” — ITA 248(1); “radio” — Interpretation Act 35(1); “taxation year” — Reg. 
1703(1)(a); “taxpayer” —ITA 248(1). 


DIVISION Il — MAXIMUM DEDUCTIONS 


1701. (1) The amount allowed as a deduction under section 1700 in 
respect of a property shall not exceed the amount by which the capi- 
tal cost of the property to the taxpayer exceeds the aggregate of the 
deductions from income allowed under this Part in respect of the 
property for previous taxation years. 


(2) In respect of the 1972 and subsequent taxation years, where sub- 
section 20(5) of the Income Tax Application Rules applies to a par- 
ticular property, notwithstanding subsection (1), the amount al- 
lowed as a deduction under section 1700 in respect of the property 
shall not exceed the amount by which 


(a) the amount determined to be the undepreciated capital cost of 
the property, under paragraph 20(5)(b) of the Income Tax Appli- 
cation Rules 

exceeds 
(b) the aggregate of the deductions from income allowed under 
this Part in respect of the property for previous taxation years 
ending after 1971. 


History: The opening words of subsec. 1701(2) amended by P.C. 1994-1817, s. 48, 
November 1, 1994, Canada Gazette, Part II, November 30, 1994. 


Definitions [Reg. 1701]: “amount”, “property” —ITA 248(1); “taxation year” — 
ITA 249; “taxation years’ — Reg. 1703(1)(a); “taxpayer? —ITA 248(1); “un- 
depreciated capital cost” — ITA 13(21), 248(1). 


DIVISION IIl—- PROPERTY NOT INCLUDED 


1702. (1) Nothing in this Part shall be construed as allowing a de- 
duction in respect of a property 


(a) the cost of which is deductible in computing the taxpayer’s 
income; 
(b) that is described in the taxpayer’s inventory; 


(c) that was acquired by an expenditure in respect of which the 
taxpayer is allowed a deduction from income under section 37 of 
the Act; 


(d) that has been constituted a prescribed class by subsection 
24(2) of chapter 91, S.C. 1966-67; 


(e) that is included in a separate prescribed class established 
under subsection 13(14) of the Act; 


(f) that was not used in the business during the year; 
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(g) that is 

(i) an animal, or 

(ii) a tree, shrub, herb or similar growing thing; 
(h) that was not acquired by the taxpayer for the purpose of 
gaining or producing income from farming or fishing; 
(i) that has been included at any time by the taxpayer in a class 
prescribed under Part XJ; 


(j) that is a passenger automobile acquired after June 13, 1963, 
and before January 1, 1966, the cost to the taxpayer of which, 
minus the initial transportation charges and retail sales tax in re- 
spect thereof, exceeded $5,000, unless the automobile was ac- 
quired by a person before June 14, 1963 and has, by one or more 
transactions between persons not dealing at arm’s length, be- 
come vested in the taxpayer; or 


(k) that was acquired by the taxpayer after 1971. 


(2) Where a taxpayer is a member of a partnership, the properties 
referred to in this Part shall be deemed not to include any property 
that is an interest of the taxpayer in depreciable property that is 
partnership property of the partnership. 


(3) The properties referred to in section 1700 shall be deemed not to 
include the land upon which a property described therein was con- 
structed or is situated. 


(4) Where the taxpayer is a non-resident person, the properties re- 
ferred to in section 1700 shall be deemed not to include property 
that is situated outside Canada. 


(5) The provisions of subsections 1102(11), (12) and (13) are appli- 
cable mutatis mutandis to paragraph (1)(j). 

Definitions [Reg. 1702]: “arm’s length” —ITA 251(1);- “automobile”, “busi- 
ness’ —ITA 248(1); “Canada” —ITA 255, Interpretation Act 35(1); “depreciable 
property” —ITA 13(21), 248(1); “farming”, “fishing”, “inventory”, “non-resident’”” — 
ITA 248(1); “person”. “prescribed”, “property”, “taxpayer” — ITA 248(1). 


DIVISION IV — INTERPRETATION 


1703. (1) Taxation years for individuals in business — 
Where a taxpayer is an individual and his income for the taxation 
year includes income from a business the fiscal period of which 
does not coincide with the calendar year, in respect of depreciable 
properties acquired for the purpose of gaining or producing income 
from the business, a reference in this Part to 


(a) “the taxation year” shall be deemed to be a reference to the 
fiscal period of the business; and 


(b) “the end of the taxation year” shall be deemed to be a refer- 
ence to the end of the fiscal period of the business. 


(2) Depreciable cost — In this Part, “depreciable cost” to a tax- 
payer of property means, except as otherwise provided, the actual 
cost of the property to the taxpayer or the amount at which he is 
deemed under subsection 13(7) of the Act to have acquired the pro- 
perty, as the case may be. 


(3) Notwithstanding the other provisions of this section, in the case 
of property the cost of which to a partnership has been determined 
under paragraph 20(5)(a) of the Income Tax Application Rules, the 
depreciable cost to the taxpayer of the property for the purposes of 
this Part shall be deemed to be an amount equal to the cost to the 
partnership of the particular property as determined under that 
paragraph. 


(4) Personal use of property — Where a taxpayer has, in a tax- 
ation year, regularly used a property in part for the purpose of gain- 
ing or producing income from farming or fishing and in part for a 
purpose other than gaining or producing income, the depreciable 
cost to the taxpayer of the property for the purposes of this Part is 
the proportion of the amount that would otherwise be the deprecia- 
ble cost that the use regularly made of the property for the purpose 
of gaining or producing income from farming or fishing is of the 
whole use regularly made of the property. 


Income Tax Regulations, Part XVII 


(5) Grants, subsidies or other government assistance — 
Where a taxpayer has received or is entitled to receive a grant, sub- 
sidy or other assistance from a government, municipality or other 
public authority in respect of or for the acquisition of property, the 
depreciable cost to the taxpayer of the property for the purposes of 
this Part is the amount that would otherwise be the depreciable cost 
minus the amount of the grant, subsidy or other assistance. 


(6) Transactions not at arm’s length — Where property did 
belong to a person (in this subsection referred to as the “original 
owner”) and has, by one or more transactions between persons not 
dealing at arm’s length, become vested in a taxpayer, the deprecia- 
ble cost to the taxpayer of the property for the purposes of this Part 
is the lesser of 


(a) the actual capital cost of the property to the taxpayer; and 


(b) the amount by which the actual capital cost of the property to 
the original owner exceeds the aggregate of 


(i) the total amount of depreciation for the property that, 
since the commencement of 1917, has been or should have 
been taken into account in accordance with the practice of 
the Department of National Revenue [Canada Revenue 
Agency] in ascertaining the income of the original owner and 
all intervening owners for the purposes of the Income War 
Tax Act or in ascertaining a loss for a year where there was 
no mcome under that Act, 


(ii) any accumulated depreciation reserves that the original 
Owner or an intervening owner had for the property at the 
commencement of 1917 and that were recognized by the 
Minister for the purposes of the Income War Tax Act, and 


(iii) the aggregate of the deductions, if any, allowed under 
this Part in respect of the property to the original owner and 
all intervening owners. 


(7) Property acquired from a parent — Notwithstanding sub- 
section (6), where depreciable property has been acquired by a tax- 
payer under such circumstances that the provisions of section 85H 
of the Act as it read in its application to the 1971 and prior taxation 
years are applicable for the determination of the capital cost of the 
property, the depreciable cost to the taxpayer of the property for the 
purposes of this Part is the capital cost as determined under that 
section. 


(8) Property acquired by gift — Subsection (6) does not apply 
in respect of property which a taxpayer has acquired by gift. 


History: Subsec. 1703(3) amended by P.C, 1994-1817, s. 48, November 1, 1994, Can- 
ada Gazette, Part Il, November 30, 1994. 


Definitions [Reg. 1703]: “amount” — ITA 248(1); “arm’s length” — ITA 251(1); 


“business” — ITA 248(1); “commencement” — Interpretation Act 35(1); “depreciable 
cost” — Reg. 1703(2)-(8); “depreciable property’ —ITA 13(21), 248(1); “farm- 
ing” —ITA 248(1); “fiscal period” —ITA 249.1; “fishing”, “individual”, “Min- 
ister” — ITA 248(1); “original owner” — Reg. 1703(6); “person”, “property” — ITA 
248(1); “taxation year” — Reg. 1703(1)(a); “taxpayer” — ITA 248(1). 


DIVISION V — APPLICATION OF THIS PART 


1704. This Part shall apply only to a taxpayer who, in computing 
his income, has never claimed an allowance under Part XI in re- 
spect of a property at a time when an allowance could have been 
claimed under this Part in respect of that property, other than an 
allowance claimed by the taxpayer under Part XI that may be 
claimed in respect of a property described in 


(a) paragraph 1100(1)(r) as enacted by Order in Council P.C. 
1965-1118 of June 18, 1965 and as amended by Order in Coun- 
cil P.C. 1965-2320 of December 29, 1965: 


(b) paragraph 1100(1)(sa) as enacted by Order in Council P.C. 
1968-2261 of December 10, 1968: 


(Cc) paragraph 1100(1)(v); or 
(d) Class 20 in Schedule II. 


History: S. 1704 substituted by P.C. 1978-1315, s. 12, April 20, 1978, Canada Ga- 
zeite, Part Il, May 10, 1978, 
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Definitions [Reg. 1704]: “property”, “taxpayer” — ITA 248(1). 
Interpretation Bulletins: See at beginning of Part XVII. 


PART XVIII — INVENTORIES 


History: Part XVIII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July, 19, 1979, 
Canada Gazette, Part Il, August 8, 1979, 


1800. Manner of keeping inventories — For the purposes of 
section 230 of the Act, an inventory shall show quantities and na- 
ture of the properties that should be included therein in such a man- 
ner and in sufficient detail that the property may be valued in accor- 
dance with this Part or section 10 of the Act. 


Definitions [Reg. 1800]: “inventory”, “property” — ITA 248(1). 


1801. Valuation — Except as provided by section 1802, for the 
purpose of computing the income of a taxpayer from a business, all 
the property described in all the inventories of the business may be 
valued at its fair market value. 


Related Provisions: ITA 10(1), (1.01) — Rules for valuing inventory. 


History: S. 1801 substituted by P.C. 1989-1589, August 24, 1989, Canada Gazette, 
Part Il, September 13, 1989, applicable after January 15, 1987. 

Definitions [Reg. 1801]: “business”, “inventory”, “property”, “taxpayer” — ITA 
248(1), 

Interpretation Bulletins: IT-98R2: Investment corporations (archived); IT-473R: 
Inventory valuation; IT-504R2:; Visual artists and writers. 


1802. Valuation of animals — (1) Except as provided in subsec- 
tion (2), a taxpayer who is carrying on a business that includes the 
breeding and raising of animals may elect in prescribed form for a 
taxation year and subsequent taxation years to value each animal of 
a particular species (except a registered animal, an animal pur- 
chased for feedlot or similar operations, or an animal purchased by 
a drover or like person for resale) included in his inventory in re- 
spect of the business at a unit price determined in accordance with 
this section. 


Forms: 12034: Election to establish inventory unit prices for animals. 


(2) An election made in accordance with subsection (1) may be re- 
voked in writing by the taxpayer, but where a taxpayer has made a 
revocation in accordance with this subsection a further election may 
not be made under subsection (1) except with the concurrence of 
the Minister. 


(3) The unit price with respect to an animal of a particular class of 
animal shall be determined in accordance with the following rules: 


(a) where animals of a particular class of animal were included 
in the inventory of a taxpayer at the end of the taxation year 
immediately preceding the first year in respect of which the tax- 
payer elected under subsection (1), the unit price of an animal of 
that class shall be computed by dividing the total value of all 
animals of the class in the inventory of the preceding year by the 
number of animals of the class described in that inventory, and 


(b) in any other case, the unit price of an animal of a class shall 
be determined by the Minister, having regard, among other 
things, to the unit prices of animals of a comparable class of 
animal used in valuing the inventories of other taxpayers in the 
district. 


(4) Notwithstanding subsection (1), where the aggregate value of 
the animals of a particular class determined in accordance with that 
subsection exceeds the market value of those animals, the animals 
of that class may be valued at fair market value. 


(5) In this section 


“class of animal” means a group of animals of a particular species 
segregated on the basis of age, breed or other recognized division, 
as determined by the taxpayer at the time of election under this 
section; 
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“district” means the territory served by a District Office of the 
Taxation Division of the Department of National Revenue [Canada 
Revenue Agency]; 


“registered animal” means an animal for which a certificate of re- 
gistration has been issued by the registrar of the breed to which the 
animal belongs or by the registrar of the Canadian National Live- 
stock Records; 


a reference to “taxation year” shall be deemed to be a reference to 
the fiscal period of a business. 

Definitions [Reg. 1802]: “business” — ITA 248(1); “class of animal”, “district” — 
Reg. 1802(5); “fiscal period” —ITA 249.1; “inventory”, “Minister”, “person”, “pre- 
scribed” —ITA 248(1); “registered animal’, “taxation year’ — Reg. 1802(5); “tax- 
payer” —ITA 248(1); “territory” — Interpretation Act. 35(1); “unit price” — Reg. 
1802(3); “writing” — Interpretation Act 35(1). 


PART XIX — INVESTMENT INCOME TAX 


History: Part XIX (s. 1900) enacted by P.C. 1994-619, April 21, 1994, Canada Ga- 
zette, Part Il, May 4, 1994, applicable to taxation years commencing after June 17, 
1987 and before 1990 that end after 1987. 


History [former Part XIX]: Former Part XIX revoked by P.C. 1988-390, s. 10, 
March 3, 1988, Canada Gazette, Part II, March 16, 1988, effective October 29, 1985. 


Former Part XIX was consolidated by the Consolidated Regulations of Canada, chapter 
945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada 
Gazette, Part Il, August 8, 1979, 


1900. (1). Interpretation — In this Part, 


“benefit” under a policy includes a policy dividend, an experience 
rating refund, a refund of premiums and any amount deemed by 
paragraph 138.1(1)(g) of the Act for the purposes of Part I of the 
Act to be a payment under the terms and conditions of the policy, 
but does not include a policy loan or interest on funds left on de- 
posit with the insurer under the terms of the policy; 


“excluded arrangement” of an insurer at any time means 


(a) a life insurance policy in Canada issued by the insurer (or in 
respect of which the insurer has assumed the obligations of the 
issuer of the policy to the policyholder), which is at that time a 
registered life insurance policy, an annuity contract (including a 
settlement annuity), a group term life insurance policy or an ex- 
isting guaranteed life insurance policy, 


(b) a registered pension fund or plan in respect of which the in- 
surer is at that time a plan sponsor, or a retirement compensation 
arrangement in respect of which the insurer is the custodian, 


(c) a life insurance policy (other than a life insurance policy in 
Canada) issued by the insurer before that time (or in respect of 
which the insurer has before that time assumed the obligations 
of the issuer of the policy to the policyholder), and 


(d) a reinsurance arrangement under which the insurer has 
before that time assumed, directly or indirectly, risks under life 
insurance policies (other than policies issued by the insurer or in 
respect of which the insurer has assumed the obligations of the 
issuer of the policy to the policyholder), to the extent that the 
arrangement relates to those risks; 


“existing guaranteed life insurance policy” at any time means a 
non-participating life insurance policy in Canada in respect of 
which the amount of every premium that became payable before 
that time and after March 2, 1988 was fixed'and determined on or 
before March 2, 1988, adjusted for any specified transaction or 
event that occurs after March 2, 1988 in respect of the policy; 


“sroup term life insurance policy” isa group life insurance policy 
under which 


(a) no amount (other than a policy dividend, an experience rat- 
ing refund or a refund of premiums) may become payable to any 
person, except in the event of the death or disability of a person 
whose life was insured under the policy, and 


(b) no amount may become payable to a person (other than the 
group policyholder) in respect of a policy dividend, an experi- 
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ence rating refund or a refund of premiums that has been funded 
by contributions made to or under the policy by another person; 


“guaranteed interest” in respect of a life insurance policy for a 
taxation year means 


(a) in respect of a life insurance policy (other than a pre-funded 
group life insurance policy), the total of all amounts each of 
which is the amount in respect of a guaranteed benefit in respect 
of which an amount is determined under paragraph 1401(1)(a), 
(c) or (d) for the year, where that benefit is provided under the 
terms and conditions of the policy as they existed on March 2, 
1988, determined by multiplying the greater of 


(i) the rate of interest used by the issuer of the policy in re- 
spect of the year in determining the amount of the benefit, 
and 


(11) 4% 
by '/ of the total of 


(iii) the maximum amount that would be deductible under 
subparagraph 138(3)(a)(i) of the Act pursuant to paragraph 
1401(1)(a), (c) or (d), as the case may be, in respect of the 
benefit in computing the insurer’s income for the year, if that 
amount were determined without reference to any policy loan 
or reinsurance arrangement, and 


(iv) the maximum amount that would have been deductible 
under subparagraph 138(3)(a)(1) of the Act pursuant to para- 
graph 1401(1)(a), (c) or (d), as the case may be, in respect of 
the benefit in computing the insurer’s income for the imme- 
diately preceding taxation year, if that amount were deter- 
mined without reference to any policy loan or reinsurance ar- 
rangement, and 


(b) in respect of a pre-funded group life insurance policy, 80 per 
cent of the amount that would be determined under paragraph 
(a) in respect of the policy for the year, if that paragraph were 
read without reference to the words “(other than a pre-funded 
group life insurance policy)”; 


“life insurance policy”? does not include 


(a) that part of a policy in respect of which the policyholder is 
deemed by paragraph 138.1(1)(e) of the Act to have an interest 
in a segregated fund trust, or 


(b) a reinsurance arrangement; 


“life insurance policy in Canada” does not include 


(a) that part of a policy in respect of which the policyholder is 
deemed by paragraph 138.1(1)(e) of the Act to have an interest 
in a segregated fund trust, or 


(b) a reinsurance arrangement; 


“maximum tax actuarial reserve” has the meaning assigned by 
subsection 138(12) of the Act; 


“mortality experience” of an insurer for a taxation year means the 
positive or negative amount, as the case may be, determined by the 
formula 


1.2(A—B-C) 
where 


A is the total of all amounts each of which is the amount that be- 
came payable in the year by the insurer under a taxable life in- 
surance policy of the insurer as a consequence of the receipt of a 
claim in respect of the death of a person whose life was insured 
Wes the policy, determined without reference to any policy 
oan, 


Bis the total of all amounts each of which is the amount of a re- 
serve that would be determined in accordance with paragraph 
1401(1)(a), (c) or (d), if that amount were determined without 
reference to any policy loan or reinsurance arrangement, in re- 
spect of a taxable life insurance policy of the insurer that would 
have been released in the year as a consequence of the receipt of 


Income Tax Regulations 


a claim in respect of the death of a person whose life was in- 
sured under the policy, and 


C_ is 90 per cent of the total of all amounts, each of which is the net 
cost of pure insurance determined in accordance with section 
308 for the year in respect of an interest in a taxable life insur- 
ance policy of the insurer; 

Related Provisions: ITA 257 — Negative amounts in formulas. 


“mortality loss adjustment account” of an insurer at the end of a 
taxation year is the positive amount, if any, determined by the 
formula 


A+B—-C 
where 


A is the mortality loss adjustment account of the insurer for the 
immediately preceding taxation year, 


B is 


(a) where the mortality experience of the insurer for the year 
is a negative amount, the amount of the mortality experience 
of the insurer for the year, and 


(b) in any other case, the amount, if any, by which the 
amount claimed by the insurer under the description of F in 
computing the amount determined under subsection (6) for 
the year exceeds the amount of the mortality loss adjustment 
account of the insurer for the immediately preceding taxation 
year, and 


C is 1.2 times the amount, if any, by which 
(a) the net cost of insurance of the insurer for the year 
exceeds 


(b) the total of all amounts each of which is the net cost of 
pure insurance determined in accordance with section 308 for 
the year in respect of an interest in a taxable life insurance 
policy of the insurer; 

Related Provisions: ITA 257 — Negative amounts in formulas. 


“net cost of insurance” of an insurer for a taxation year means the 
amount, if any, by which 


(a) the amount determined in the description of A in the defini- 
tion “mortality experience” in respect of the insurer for the year 


exceeds 


(b) the amount determined in the description of B in the defini- 
tion “mortality experience” in respect of the insurer for the year; 


“net level premium” in respect of a particular premium under a 
policy (other than a prepaid premium that cannot be refunded ex- 
cept on termination or cancellation of the policy) means 


(a) where benefits (other than policy dividends) and premiums 
(other than the frequency of payment thereof) in respect of the 
policy have been determined at the date of issue of the policy, 
the amount determined by the formula 

B 


Ax= 
(© 


where 
A is the amount of the particular premium, 


B is the present value, at the date of issue of the policy, of the 
amount of the benefits (other than policy dividends) to be 
provided under the terms of the policy after the issue of the 
policy, and 


C is the present value, at the date of issue of the policy, of the 
amount of the premiums payable under the terms of the pol- 
icy on or after the issue of the policy, and 


(b) where the amounts of the benefits or premiums in respect of 
the policy are not determined at the date of issue of the policy, 
the amount that would be determined under paragraph (a) in re- 
spect of the particular premium if the amount were adjusted in a 
manner that is reasonable in the circumstances and consistent 
with the manner of the adjustment referred to in the definition 
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“modified net premium” in subsection 1404(2) in respect of the 
particular premium; 


“net level premium reserve” in respect of a life insurance policy 
for a taxation year means the maximum amount that would be de- 
ductible under subparagraph 138(3)(a)(i) of the Act pursuant to par- 
agraph 1401(1)(c) in respect of the policy in computing the in- 
surer’s income for the year, if any reference to “modified net 
premium” in sections 1401, 1403 and 1404 were a reference to “net 
level premium”; 


“non-participating life insurance policy” means a life insurance 
policy other than a participating life insurance policy within the 
meaning assigned by subsection 138(12) of the Act; 


“policy loan” has the meaning assigned by subsection 138(12) of 
the Act; 


“‘pre-funded group life insurance policy” means a group term life 
insurance policy, other than a policy under which each premium 
payable is in respect of coverage for a period, including the day on 
which the premium becomes payable, that does not exceed twelve 
months; 


“premium” includes 
(a) consideration received for settlement annuities, 


(b) amounts received by an insurer in respect of employee con- 
tributions under registered pension funds or plans in respect of 
which the insurer is a plan sponsor or a retirement compensation 
arrangement in respect of which the insurer is the custodian, and 
(c) any amount deemed by paragraph 138.1(1)(h) of the Act for 
the purposes of Part I of the Act to be a premium received by an 
insurer, 
but does not include amounts received in respect of the repayment 
of a policy loan or in respect of interest on a policy loan and, for 
greater certainty, the amount of a premium is not reduced by the 
amount of a refund of premiums; 


“registered life insurance policy” has the meaning assigned by 
section 211 of the Act; 


“reinsurance arrangement” does not include an arrangement 
under which an insurer has assumed the obligations of the issuer of 
a life insurance policy to the policyholder; 


“segregated fund’ has the meaning assigned by subsection 
138(12) of the Act; 


“specified transaction or event” in respect of a life insurance pol- 

icy means 
(a) a change in underwriting class, 
(b) a change in premium due to a change in frequency of pre- 
mium payments within a year that does not alter the present 
value, at the beginning of the year, of the total premiums to be 
paid under the policy in the year, 
(c) an addition under the terms of the policy as they existed on 
March 2, 1988, of accidental death, dismemberment, disability 
or guaranteed purchase option benefits, 
(d) a deletion of a rider, 
(e) redating lapsed policies within 60 days after the end of the 
calendar year in which the lapse occurred, or redating for policy 
loan indebtedness, 
(f) a change in premium due to a correction of erroneous 
information, 
(g) the payment of a premium after its due date, or no more than 
30 days before its due date, as established on or before March 2, 
1988, or 
(h) the payment of an amount of interest described in subpara- 
graph 148(9)(e.1)(i) of the Act; [and] 


“taxable life insurance policy” of an insurer at any time means a 
life insurance policy in Canada issued by the insurer (or in respect 
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of which the insurer has assumed the obligations of the issuer of the 
policy to the policyholder), other than a policy that is at that time an 
excluded arrangement. 


(2) For the purposes of this Part, 


(a) any rider added, at any time after March 2, 1988, to a life 
insurance policy shall be deemed to be a separate life insurance 
policy issued at that time; and 


(b) in respect of an insurer’s first taxation year that commences 
after June 17, 1987 and ends after 1987, the maximum amount 
that would have been deductible under subparagraph 
138(3)(a)(), (il) or (iv) of the Act, as the case may be, in com- 
puting the insurer’s income for the immediately preceding year 
shall be determined as though the provisions that apply in deter- 
mining that maximum amount for that first taxation year were 
applicable in respect of that immediately preceding year. 


(3) Prescribed provisions — For the purposes of paragraph (b) 
of the description of C in subsection 211.1(3) of the Act, as it read 
in its application to taxation years beginning before 1990, the provi- 
sions of the Act that are prescribed are paragraphs 12(1)(i), (i.1), 
(n), (n.1), (n.2), (n.3), (0), (t), and (v), and subsections 13(1), 
59(3.2) and (3.3), 138(4.4) and 140(2). 


(4) Prescribed arrangements — For the purposes of the 
description of D in subsection 211.1(3) of the Act, as it read in its 
application to taxation years beginning before 1990, prescribed ar- 
rangements in respect of an insurer are 


(a) life insurance policies in Canada issued by the insurer (or in 
respect of which the insurer has assumed the obligations of the 
issuer of the policy to the policyholder) that are group term life 
insurance policies or existing guaranteed life insurance policies; 


(b) life insurance policies (other than life insurance policies in 
Canada) issued by the insurer (or in respect of which the insurer 
has assumed the obligations of the issuer of the policy to the 
policyholder); 


(c) retirement compensation arrangements in respect of which 
the insurer is the custodian; and 


(d) reinsurance arrangements under which the insurer has as- 
sumed or ceded risks insured under life insurance policies (other 
than policies issued by the insurer or in respect of which the 
insurer has assumed the obligations of the issuer of the policy to 
the policyholder). 


(5) Prescribed rules for determining amounts — The 
amount in the description of D in subsection 211.1(3) of the Act, as 
it read in its application to taxation years beginning before 1990, in 
respect of a life insurer for a taxation year is determined by the 
formula 


WB +62] DEBE EF 
where 


A. is the total of all amounts each of which is the maximum amount 
that would be deductible under subparagraph 138(3)(a)(i), (ii) or 
(iv) of the Act in respect of an excluded arrangement of the in- 
surer in computing the insurer’s income for the year, if that 
amount were determined without reference to any policy loan; 


B. is the total of all amounts each of which is the maximum amount 
that would have been deductible under subparagraph 
138(3)(a)(i), (ii) or (iv) of the Act in respect of an excluded ar- 
rangement of the insurer in computing the insurer’s income for 
the immediately preceding year, if that amount were determined 
without reference to any policy loan; 


C is the total of all amounts each of which is the amount of a bene- 
fit, determined on a net of reinsurance ceded basis, that has be- 
come payable by the insurer in the year in respect of an excluded 
arrangement of the insurer, to the extent that the benefit is de- 
ducted in computing the insurer’s income for the year under Part 
I of the Act from carrying on a life insurance business in 
Canada; 
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D is the total of all amounts each of which is the amount of a pre- 
mium, determined on a net of reinsurance ceded basis, that has 
become receivable by the insurer in the year in respect of an 
excluded arrangement of the insurer, to the extent that the pre- 
mium is included in computing the insurer’s income for the year 
under Part I of the Act from carrying on a life insurance business 
in Canada; 


Eis the positive or negative amount, as the case may be, in respect 
of the insurer for the year determined by the formula 


(G—H)—-(-—J)+(K-—L)-(M—N) 
where 


G is the total of all amounts each of which is the maximum 
amount that would be deductible under subparagraph 
138(3)(a)(i), Gi) or (iv) of the Act in respect of a taxable life 
insurance policy of the insurer in computing the insurer’s in- 
come for the year, if that amount were determined without 
reference to any policy loan or reinsurance arrangement, 


-H is the total of all amounts each of which is the maximum 
amount that would be deductible under subparagraph 
138(3)(a)(), (11) or (iv) of the Act in respect of a taxable life 
insurance policy of the insurer in computing the insurer’s in- 
come for the year, if that amount were determined without 
reference to any policy loan, 


I is the total of all amounts each of which is the maximum 
amount that would have been deductible under subparagraph 
138(3)(a)(), (ii) or (iv) of the Act in respect of a taxable life 
insurance policy of the insurer in computing the insurer’s in- 
come for the immediately preceding taxation year, if that 
amount were determined without reference to any policy loan 
or reinsurance arrangement, 


J is the total of all amounts each of which is the maximum 
amount that would have been deductible under subparagraph 
138(3)(a)(@), (ii) or (iv) of the Act in respect of a taxable life 
insurance policy of the insurer in computing the insurer’s in- 
come for the immediately preceding taxation year, if that 
amount were determined without reference to any policy 
loan, 


K_ is the total of all amounts each of which is the amount of a 
benefit that has become payable in the year by the insurer 
under a taxable life insurance policy of the insurer, 


L is the total of all amounts each of which is the amount of a 
benefit, determined on a net of reinsurance ceded basis, that 
has become payable by the insurer under a taxable life insur- 
ance policy of the insurer, to the extent that it is deducted in 
computing the insurer’s income from carrying on a life insur- 
ance business in Canada for the year, 


M is the total of all amounts each of which is the amount of a 
premium that has become receivable by the insurer in the 
year under a taxable life insurance policy of the insurer, and 


N is the total of all amounts each of which is the amount of a 
premium determined on [a] net of reinsurance ceded basis, 
that has become receivable by the insurer in the year under a 
taxable life insurance policy of the insurer, to the extent that 
the premium is included in computing the insurer’s income 
from carrying on a life insurance business in Canada for the 
year; and ‘ 


F is the positive or negative amount, as the case may be, deter- 
mined by the formula 
O+P—-Q-R 
where 


O. is the total of all amounts each of which is an amount in re- 
spect of a group term life insurance policy equal to the lesser 
of 


(a) the amount of interest credited by the insurer in the 
year on account of the policy (other than interest payable 
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in respect of the period ending on its first anniversary date 
after March 2, 1988), and 


(b) the amount, if any, by which the maximum amount 
that would be deductible under subparagraph 138(3)(a)(i) 
of the Act pursuant to paragraph 1401(1)(c.1) in respect 
of the policy in computing the insurer’s income for the 
year, if that amount were determined without reference. to 
any reinsurance arrangement, exceeds the maximum 
amount that would have been so deductible in computing 
the insurer’s income for the immediately preceding year, 


P_ is 80 per cent of the total of all amounts each of which is the 


amount in respect of a liability of the insurer, a benefit, a risk 
or a guarantee, in respect of which an amount is determined 
under paragraph 1401(1)(a), (c) or (d) for the year, in respect 
of a pre-funded group life insurance policy of the insurer, de- 
termined by multiplying 
(a) the rate of interest used in determining the amount 
under paragraph 1401(1)(a), (c) or (d), as the case may 
be, for the year in respect of the liability, benefit, risk or 
guarantee, as the case may be, 


by '/» of the total of 


(b) the maximum amount that would be deductible under 
subparagraph 138(3)(a)() of the Act pursuant to para- 
graph 1401(1)(a), (c) or (d), as the case may be, in respect 
of the liability, benefit, risk or guarantee, as the case may 
be, in computing the insurer’s income for the year if that 
amount were determined without reference to any policy 
loan or reinsurance arrangement, and 


(c) the maximum amount that would have been deductible 
under subparagraph 138(3)(a)(i) of the Act pursuant to 
paragraph 1401(1)(a), (c) or (d), as the case may be, in 
respect of the liability, benefit, risk or guarantee, as the 
case may be, in computing the insurer’s income for the 
immediately preceding taxation year if that amount were 
determined without reference to any policy loan or rein- 
surance arrangement, 


is the total of all amounts each of which is the amount deter- 
mined for the year in respect of a taxable life insurance pol- 
icy of the insurer by multiplying 
(a) the rate of interest used in determining the maximum 
amount deductible under subparagraph 138(3)(a)(i) of the 
Act pursuant to paragraph 1401(1)(c) in respect of the 
policy in computing the insurer’s income for the year, 


by '/ of the total of 


(b) the maximum amount that would be deductible under 
subparagraph 138(3)(a)(ii) of the Act in respect of the 
policy in computing the insurer’s income for the year, if 
that amount were determined without reference to any re- 
insurance arrangement, and 


(c) the maximum amount that would have been deductible 
under subparagraph 138(3)(a)(ii) of the Act in respect of 
the policy in computing the insurer’s income for the im- 
mediately preceding taxation year, if that amount were 
determined without reference to any reinsurance arrange- 
ment, and 


is the total of all amounts each of which is an amount in re- 
spect of a group term life insurance policy equal to the 
amount, if any, by which 
(a) the total of all amounts determined in respect of the 
insurer under the description of O in respect of the policy 
for taxation years ending before the year 
exceeds the total of 
(b) the total of all amounts determined in respect of the 
insurer under the description of R in respect of the policy 
for taxation years ending before the year, and 


(c) the maximum amount that would be deductible under 
subparagraph 138(3)(a)(i) of the Act pursuant to para- 
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graph 1401(1)(c.1) in respect of the policy in computing 
the insurer’s income for the year, if that amount were de- 
termined without reference to any _ reinsurance 
arrangement. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


(6) The amount of the term insurance component in the description 
of E in subsection 211.1(3) of the Act, as it read in its application to 
taxation years beginning before 1990, in respect of a life insurer for 
a taxation year is determined by the formula 


A+B+C-—-D+E-F+G+H 
where 


A_ is the amount determined by multiplying 0.0035 by the total of 
all amounts each of which is the amount of new insurance ef- 
fected in the year (other than amounts rescinded in the year) 
under a taxable life insurance policy of the insurer; 

B is the amount determined by multiplying 0.0002 by '/2 of the to- 
tal of 

(a) all amounts of insurance in force at the end of the year 
under taxable life insurance policies of the insurer (other than 
paid-up policies), and 

(b) all amounts of insurance in force at the end of the imme- 
diately preceding taxation year under taxable life insurance 
policies of the insurer (other than paid-up policies); 

C is the amount determined by multiplying 0.20 by the net cost of 
insurance in respect of the insurer for the year; 


D is the greater of 
(a) the lesser of $2,500,000 and the amount, if any, by which 
(i) the total of the amounts determined under the descrip- 


tions of A, B, C and E in respect of the insurer for the 
year 

exceeds 
(11) 50 per cent of the amount that would be determined 
under the description of N in subsection (5) in respect of 


the insurer for the year, if that amount were determined 
without reference to any reinsurance arrangement, and 


(b) the amount, if any, by which 
(i) the total of the amounts determined under the descrip- 
tions of A, B, C and E in respect of the insurer for the 
year 

exceeds 
(11) 75 per cent of the amount that would be determined 
under the description of N in subsection (5) in respect of 
the insurer for the year, if that amount were determined 
without reference to any reinsurance arrangement; 


E_ is the amount determined under the description of D in respect 
of the insurer for the immediately preceding taxation year; 
F is such amount as the insurer may claim, not exceeding the posi- 
tive amount, if any, determined by adding 
(a) the mortality experience of the insurer for the year, and 


(b) the amount determined under the description of G in re- 
spect of the insurer for the year; 
G is the mortality loss adjustment account of the insurer for the 
immediately preceding year; and 
H is 1 per cent of the total of all amounts each of which is the 
amount of a premium that has become receivable by the insurer 
in the year under a taxable life insurance policy of the insurer in 
respect of which a positive amount of guaranteed interest is de- 
termined for the year under subsection (8). 


Related Provisions: ITA 257 — Negative amounts in formulas. 


(7) The amount of the amortization adjustment amount in the 
description of E in subsection 211.1(3) of the Act, as it read in its 
application to taxation years beginning before 1990, in respect of a 
life insurer for a taxation year is determined by the formula 


Reg. 
S. 1900(10) 


(A’= B)— (C= D) 
where 


A is the total of all amounts each of which is the amount that 
would be the net level premium reserve for the year in respect of 
a taxable life insurance policy of the insurer (other than a policy 
in respect of which a positive amount of guaranteed interest is 
determined for the year under subsection (8)), if that amount 
were determined without reference to any policy loan or reinsur- 
ance agreement; 


B is the total of all amounts each of which is the amount that 
would be the net level premium reserve for the immediately pre- 
ceding taxation year in respect of a taxable life insurance policy 
of the insurer (other than a policy in respect of which a positive 
amount of guaranteed interest is determined for the year under 
subsection (8)), if that amount were determined without refer- 
ence to any policy loan or reinsurance arrangement; 


C is the total of all amounts each of which is the maximum amount 
that would be deductible under subparagraph 138(3)(a)(i) of the 
Act pursuant to paragraph 1401(1)(c) in computing the insurer’s 
income for the year, in respect of a taxable life insurance policy 
of the insurer (other than a policy in respect of which a positive 
amount of guaranteed interest is determined for the year under 
subsection (8)), if that amount were determined without refer- 
ence to any policy loan or reinsurance arrangement; and 


D is the total of all amounts each of which is the maximum amount 
that would have been deductible under subparagraph 
138(3)(a)(i) of the Act pursuant to paragraph 1401(1)(c) in com- 
puting the insurer’s income for the immediately preceding taxa- 
tion year, in respect of a taxable life insurance policy of the in- 
surer (other than a policy in respect of which a positive amount 
of guaranteed interest is determined for the year under subsec- 
tion (8)), if that amount were determined without reference to 
any policy loan or reinsurance arrangement. 


Related Provisions: ITA 257 — Negative amounts in formulas, 


(8) The amount of guaranteed interest in the description of F in sub- 
section 211.1(3) of the Act, as it read in its application to taxation 
years beginning before 1990, in respect of a life insurer for a taxa- 
tion year is the total of all amounts each of which is the guaranteed 
interest for the year in respect of 


(a) a life insurance policy in Canada (other than a policy that 
was at any time an excluded arrangement), or 


(b) a pre-funded group life insurance policy, 


where the policy was issued by the insurer (or in respect of which 
the insurer has assumed the obligations of the issuer of the policy to 
the policyholder) and the terms and conditions of the policy relating 
to premiums and benefits were determined on or before March 2, 
1988, except that where, at any time after March 2, 1988, the terms 
and conditions of the policy relating to premiums and benefits have 
been changed (other than to give effect to terms and conditions 
which were determined prior to March 3, 1988 or pursuant to a 
specified transaction or event), the amount of guaranteed interest in 
respect of the policy for the year in which the change is made and 
any subsequent taxation year is deemed to be nil. 


(9) Prescribed portion — The prescribed portion of an amount 
referred to in the description of G in subsection 211.1(3) of the Act, 
as it read in its application to taxation years beginning before 1990, 
for a taxation year is 


(a) where the amount is in respect of a life insurance policy 
(other than a policy in respect of which a positive amount of 
guaranteed interest is determined for the year under subsection 
(8)), 100 per cent of the amount; and 


(b) in any other case, nil. 


(10) Prescribed arrangements — For the purposes of the 
description of G in subsection 211.1(3) of the Act, as it read in its 
application to taxation years beginning before 1990, prescribed ar- 
rangements of an insurer are life insurance policies in Canada is- 
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sued by the insurer (or in respect of which the insurer has assumed 
the obligations of the issuer of the policy to the policyholder) that 
are group term life insurance policies or policies that, at any time, 
were existing guaranteed life insurance policies. 

Definitions [Reg. 1900]: “amount”, “annuity” —ITA 248(1); “benefit” — Reg. 
1900; “Canada” —ITA 255, Interpretation Act 35(1); “custodian” — 248(1)*retire- 
ment compensation arrangement”; “dividend”, “employee” — ITA 248(1); “excluded 
arrangement”, “existing guaranteed life insurance policy”, “group term life insurance 
policy”, “guaranteed interest” — Reg. 1900; “insurer”, “life insurance business’ — 
ITA 248(1); “life insurance policy”, “life insurance policy in Canada” — Reg. 1900; 
“life insurer’ —ITA 248(1); “maximum tax actuarial reserve’ —ITA 138(12), Reg. 
1900; “month” — Interpretation Act 35(1); “mortality experience”, “mortality loss ad- 
justment account”, “net cost of insurance”, “net level premium”, “net level premium 
reserve” — Reg. 1900; “non-participating life insurance policy’ — ITA 138(12), Reg. 
1900; “person” — ITA 248(1); “policy dividend” — ITA 139.1(8)(a); “policy loan” — 
ITA 138(12), Reg. 1900; “pre-funded group life insurance policy”, “premium” — Reg. 
1900; “prescribed” —- ITA 248(1); “registered life insurance policy” —ITA 211, Reg. 
1900; “registered pension fund or plan” — ITA 248(1); “reinsurance arrangement” — 
Reg. 1900; “retirement compensation arrangement’—ITA 248(1); “segregated 
fund” —ITA 138(12), Reg. 1900; “separate life insurance policy” — Reg. 1900(2); 
“specified transaction or event”, “taxable life insurance policy” — Reg. 1900; “taxation 
year’ — ITA 249; “trust” — ITA 104(1), 248(1), (3). 


PART XX — POLITICAL CONTRIBUTIONS 


History: Part XX was consolidated by the Consolidated Regulations of Canada, chap- 
ter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Can- 
ada Gazette, Part II, August 8, 1979. 


2000. Contents of receipts — (1) Every official receipt issued 
by a registered agent of a registered party shall contain a statement 
that it is an official receipt for income tax purposes and shall, in a 
manner that cannot readily be altered, show clearly 


(a) the full name of the registered party; 
(b) the serial number of the receipt; 


(c) the name of the registered agent as recorded in the registry 
maintained by the Chief Electoral Officer pursuant to subsection 
13.1(1) of the Canada Elections Act; 


(d) the day on which the receipt was issued; 
(e) where the person making the contribution is 


(i) a person other than an individual, the day on which the 
contribution was received where that day differs from the 
day referred to in paragraph (d), or 

(i1) an individual, the calendar year during which the contri- 
bution was received; 


(f) the place or locality where the receipt was issued; 


(g) the name and address of the person making the contribution 
including, in the case of an individual, his first name or initial; 


(h) the amount of the contribution; and 

(i) the signature of the registered agent. 
Proposed Amendment — Reg. 2000(1) 
Technical Notes to ITA 127(3), July 18, 2005: It is proposed that subsections 
2000(1) and (6) of the Regulations be amended to provide that every official receipt 
issued by a registered party in respect of a contribution contain, in addition to the infor- 


mation already prescribed, the eligible amount and the amount of the advantage, if any, 
in respect of the contribution, —_—© - — 


(2) Subject to subsection (3), every official receipt issued by an of- 
ficial agent of an officially nominated candidate shall- contain a 
statement that it is an official receipt for income tax purposes and 
shall, in a manner that cannot readily be altered, show clearly 


(a) the name of the officially nominated candidate; 

(b) the serial number of the receipt; 

(c) the name of the official agent as recorded with the Minister; 
(d) the day on which the receipt was issued; 


(e) the day on which the contribution was received where that 
day differs from the day referred to in paragraph (d); 


(f) the polling day; 


Income Tax Regulations 


(g) the name and address of the person making the contribution 
including, in the case of an individual, his first name or initial; 


(h) the amount of the contribution; and 


(i) the signature of the official agent. 


(3) The information required by paragraph (2)(f) may be shown by 
use of a code on an official receipt form issued by the Chief Electo- 
ral Officer, provided that the Minister is advised of the meaning of 
the code used. 


(4) For the purposes of subsections (1) and (2), an official receipt 
issued to replace an official receipt previously issued shall show 
clearly that it replaces the original receipt and, in addition to its own 
serial number, shall show the serial number of the receipt originally 
issued. 


(5) A spoiled official receipt form shall be marked “cancelled” and 
such form, together with the duplicate thereof, shall be filed by the 
registered agent or the official agent, as the case may be, together 
with the duplicates of receipts required to be filed with the Minister 
pursuant to subsection 230.1(2) of the Act. 


(6) Every official receipt form on which 
(a) the day on which the contribution was received, 
(b) the year during which the contribution was received, or 
(c) the amount of the contribution 


was incorrectly or illegibly entered shall be regarded as spoiled. 


_ Proposed Amendment —Reg. 2000/6) 
Technical Notes to ITA 127(3), July 18, 2005: See under Reg. 200011). 


Definitions [Reg. 2000]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpre- 
tation Act 35(1); “contribution” —ITA 127(4.1), Reg. 2002(1); “individual”, “Min- 
ister’ —ITA 248(1); “official receipt’ —Reg. 2000(4), 2002; “official receipt 


form” — Reg. 2002(1); “officially nominated candidate’ — Reg. 2002(2); “person” — 
ITA 248(1); “polling day” — Reg. 2002(2); “registered agent’, “registered party” — 
Reg. 2002(1). 


2001. Information returns — The return of information referred 
to in subsection 230.1(2) of the Act shall be filed by a registered 
agent on or before the last day of March in each year and shall be in 
respect of the preceding calendar year. 


Definitions [Reg. 2001]: “registered agent” — Reg. 2002(1). 


Forms: 12092: Contributions to a registered party or to a registered association — 
information return; T2093: Contributions to a candidate at an election — information 
return. 


2002. Interpretation — (1) In this Part, 


“contribution” means an amount contributed within the meaning 
assigned by subsection 127(4.1) of the Act; 


“official receipt” means a receipt for the purposes of subsection 
127(3) of the Act containing information as provided in subsection 
2000(1) or (2), as the case may be; 


“official receipt form’ means any printed form that a registered 
agent or an official agent, as the case may be, has that is capable of 
being completed, or that originally was intended to be completed, as 
an official receipt of the registered agent or official agent, as the 
case may be. 


(2) In this Part, “official agent’, “polling day”, “registered agent” 
and “registered party” have the meanings assigned to them by sec- 
tion 2 of the Canada Elections Act and “officially nominated candi- 
date” means a person in respect of whom a nomination paper and 
deposit have been filed as referred to in the definition “official 
nomination” in that section of that Act. 


Definitions [Reg. 2002): “amount” — ITA 248(1); “Canada” —ITA 255, Interpre- 
tation Act 35(1); “official agent” — Reg. 2002(2); “official receipt’ — Reg. 2002(1); 
person” — ITA 248(1); “registered agent” — Reg. 2002(1). 
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Part XXI — Elections re Surpluses 


PART XXI — ELECTIONS IN RESPECT OF 
SURPLUSES 


History: Part XXI was consolidated by the Consolidated Regulations of Canada, chap- 
ter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Can- 
ada Gazette, Part II, August 8, 1979. 


2100. Reduction of tax-paid undistributed surplus on hand 
or 1971 capital surplus on hand — Any election under subsec- 
tion 83(1) of the Act in respect of a dividend payable before 1979 
by a Canadian corporation shall be made by filing with the Minister 
the following documents: 


(a) the form prescribed by the Minister; 


(b) where the directors of the corporation are legally entitled to 
administer the affairs of the corporation, a certified copy of their 
resolution authorizing the election to be made; 


(c) where the directors of the corporation are not legally entitled 
to administer the affairs of the corporation, a certified copy of 
the authorization of the making of the election by the person or 
persons legally entitled to administer the affairs of the 
corporation; 


(d) where paragraph (e) is not applicable, schedules showing the 


computation of the amount, immediately before the election, of 
the corporation’s 


(i) tax-paid undistributed surplus on hand, if any, 
(ii) 1971 capital surplus on hand, if any, and 
(iii) 1971 undistributed income on hand, if any; and 
(e) where subsection 83(3) of the Act is applicable, schedules 


showing the computation of the amount, immediately before the 
dividend became payable, of the corporation’s 


(i) tax-paid undistributed surplus on hand, if any, 
(11) 1971 capital surplus on hand, if any, and 
(ii) 1971 undistributed income on hand, if any. 


History: That portion of para. 2100(e) preceding subpara. (i) substituted by P.C. 1988- 
390, s. 11, March 3, 1988, Canada Gazette, Part II, March 16, 1988, effective October 
29, 1985. 

S. 2100 amended by P.C. 1983-867, March 25, 1983, Canada Gazette, Part II, April, 
1983, to remove the requirement to file duplicate copies of the documents listed. 


All that portion of s. 2100 preceding para. (a) substituted by P.C. 1980-502, s. 2, Febru- 
ary 8, 1980, Canada Gazette, Part Il, February 27, 1980, effective January 1, 1980. 


Definitions [Reg. 2100]: “1971 capital surplus on hand’, “amount” — ITA 248(1); 
“Canadian corporation” — ITA 89(1), 248(1); “corporation” — ITA 248(1), Interpre- 
tation Act 35(1); “dividend”, “Minister”, “person”, “prescribed”, “‘tax-paid undistrib- 
uted surplus on hand” — ITA 248(1). 


2101. Capital dividends and life insurance capital 
dividends payable by private corporations — Any election 
under subsection 83(2) of the Act in respect of a dividend payable 
by a private corporation shall be made by filing with the Minister 
the following documents: 


(a) the form prescribed by the Minister; 
(b) where the directors of the corporation are legally entitled to 


administer the affairs of the corporation, a certified copy of their 
resolution authorizing the election to be made; 


(c) where the directors of the corporation are not legally entitled 
to administer the affairs of the corporation, a certified copy of 
the authorization of the making of the election by the person or 
persons legally entitled to administer the affairs of the 
corporation; 

(d) where the election has been made under subsection 83(2) of 
the Act and paragraph (e) is not applicable, schedules showing 
the computation of the amount, immediately before the election, 
of the corporation’s 


(i) capital dividend account, and 


(ii) 1971 undistributed income on hand, if any, if the divi- 
dend was payable on or prior to March 31, 1977; and 


Reg. 
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(e) where the election has been made under subsection 83(2) of 
the Act and subsection 83(3) of the Act is applicable, schedules 
showing the computation of the amount, immediately before the 
dividend became payable, of the corporation’s 


(1) capital dividend account, and 


(ii) 1971 undistributed income on hand, if any, if the divi- 
dend was payable on or prior to March 31, 1977. 
History: That portion of s. 2101 preceding para. (a) substituted, and paras. (f) and (g) 
revoked, applicable with respect to dividends paid after May 23, 1985; that portion of 
para. 2101(e) preceding subpara. (i) substituted effective October 29, 1985, by P.C. 
1988-390, s. 12, March 3, 1988, Canada Gazette, Part Il, March 16, 1988. 


That portion of s. 2101 preceding para. (a), that portion of para. (d) preceding subpara. 
(i), and para (e) substituted and paras. (f) and (g) added by P.C. 1984-3789, s. 10, 
November 29, 1984, Canada Gazette, Part II, December 12, 1984, effective June 29, 
1982. 


S. 2101 amended by P.C. 1983-867, March 25, 1983, Canada Gazette, Part I, April, 
1983, to remove the requirement to file duplicate copies of the documents listed. 


Subparas. 2101(d)(ii), (e)(ii) substituted by P.C. 1978-2394, s. 1, July 26, 1978, Can- 
ada Gazette, Part II, August 9, 1978, effective for the period commencing April 1, 
1977. 

Definitions [Reg. 2101]: “amount” —ITA 248(1); “capital dividend” — ITA 
83(2)—(2.4), 248(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “dividend”, 
“Minister”, “person”, “prescribed” — ITA 248(1); “private corporation” — ITA 89(1), 
248(1). 

Interpretation Bulletins: IT-66R6: Capital dividends. 


Forms: T2054: Election for a capital dividend under subsec. 83(2). 


2102. Tax on 1971 undistributed income on hand — (1) 
[Revoked] 


History: Subsec. 2102(1) revoked by P.C. 1980-502, subsec. 3(1), February 8, 1980, 
Canada Gazette, Part Il, February 27, 1980. 


(2) Any retroactive election by a corporation under subsection 
196(1.1) of the Act, in respect of a dividend payable before 1979 in 
respect of which an election was made under section 83 of the Act, 
shall be made by filing with the Minister the following documents: 


(a) the form prescribed by the Minister; 


(b) where the directors of the corporation are legally entitled to 
administer the affairs of the corporation, a certified copy of their 
resolution authorizing the election to be made; 


(c) where the directors of the corporation are not legally entitled 
to administer the affairs of the corporation, a certified copy of 
the authorization of the making of the election by the person or 
persons legally entitled to administer the affairs of the corpora- 
tion; and 
(d) a schedule showing the computation of the amount, immedi- 
ately before the time immediately before the specified election 
referred to in subsection 196(1.1) of the Act was made, of the 
corporation’s 1971 undistributed income on hand. 
History: Subsec. 2102(2) amended by P.C. 1983-867, March 25, 1983, Canada Ga- 
zette, Part II, April 13, 1983, to remove the requirement to file duplicate copies of the 
documents listed. 


All that portion of subsec. 2102(2) preceding para. (a) substituted by P.C. 1980-502, 
subsec. 3(2), February 8, 1980, Canada Gazette, Part II, February 27, 1980. 


2103. [Revoked] 


History: S. 2103 revoked by P.C. 1978-2394, s. 2, July 26, 1978, Canada Gazette, 
Part IL, August 9, 1978, effective for the period commencing January 1, 1978. 


2104. Capital gains dividends payable by mutual fund 
corporations and investment corporations — Any election 
under subsection 131(1) of the Act in respect of a dividend payable 
by a mutual fund corporation or an investment corporation shall be 
made by filing with the Minister the following documents: 


(a) the form prescribed by the Minister; 


(b) where the directors of the corporation are legally entitled to 
administer the affairs of the corporation, a certified copy of their 
resolution authorizing the election to be made; 


(c) where the directors of the corporation are not legally entitled 
to administer the affairs of the corporation, a certified copy of 
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the authorization of the making of the election by the person or 
persons legally entitled to administer the affairs of the 
corporation; 5 

(d) where paragraph (f) is not applicable, a schedule showing the 
computation of the amount, immediately before the election, of 
the corporation’s capital gains dividend account; and 


(e) [Revoked] 


(f) where subsection 131(1.1) of the Act is applicable, a sched- 
ule showing the computation of the amount, immediately before 
the earlier of 


(i) the date the dividend became payable, and 
(ii) the first day on which any part of the dividend was paid, 
of the corporation’s capital gains dividend account. 


History: That portion of s. 2104 preceding para. (a) substituted applicable to 1985 et 
seq.; para. (d) substituted and para (e) revoked effective October 29, 1985, by P.C. 
1988-390, s. 13, March 3, 1988, Canada Gazette, Part I, March 16, 1988. 

S. 2104 amended by P.C. 1983-867, March 25, 1983, Canada Gazette, Part II, April, 
1983, to remove the requirement to file duplicate copies of the documents listed. 
Paras, 2104(d) substituted, (f) added by P.C. 1981-2409, s. 1, September 3, 1981, Can- 
ada Gazette, Part II, September 23, 1981, applicable to elections made in respect of 
dividends that became payable after 1974. 

Definitions [Reg. 2104]: “amount” —ITA 248(1); “capital gain” —ITA 39(1), 
248(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “dividend” —ITA 
248(1); “investment corporation” —ITA 130(3), 248(1); “Minister” —ITA 248(1): 
“mutual fund corporation” —ITA 131(8), 248(1): “person”, “prescribed” — ITA 
248(1). 


Forms: T2055: Election in respect of a capital gains dividend under subsection 131(1), 


2104.1 [Capital gains dividends payable by mortgage 
investment corporations] — Any election under subsection 
130.1(4) of the Act in respect of a dividend payable by a mortgage 
investment corporation shall be made by filing with the Minister the 
following documents: 


(a) the documents referred to in paragraphs 2104(a) to (c); and 


(b) a schedule showing the computation of the capital gains divi- 
dend in accordance with paragraph 130.1(4)(a) of the Act. 
History: S. 2104.1 added by P.C. 1988-390, s. 14, March 3, 1988, Canada Gazette. 
Part II, March 16, 1988, applicable to 1985 er seq. 
Definitions [Reg. 2104.1]: “capital gain” —ITA 39(1), 248(1): “dividend”, “Min- 
ister” —ITA 248(1): “mortgage investment corporation” —ITA 130.1(6), 248(1). 


Forms: T2012: Election in respect of a capital gains dividend under subsection 
130.1(4); T2143: Election not to be a restricted financial institution. 


2105. Capital gains dividends payable by non-resident- 
owned investment corporations — Any election under sub- 
section 133(7.1) of the Act in respect of a dividend payable by a 
non-resident-owned investment corporation shall be made by filing 
with the Minister the following documents: 


(a) the form prescribed by the Minister; 


(b) where the directors of the corporation are legally entitled to 
administer the affairs of the corporation, a certified copy of their 
resolution authorizing the election to be made; 


(c) where the directors of the corporation are not legally entitled 
to administer the affairs of the corporation, a certified copy of 
the authorization of the making of the election by the person or 
persons legally entitled to administer the affairs of the 
corporation; 3 


(d) where paragraph (e) is not applicable, a schedule showing 
the computation of the amount, immediately before the election, 
of the corporation’s capital gains dividend account: and 


(e) where subsection 133(7.3) of the Act is applicable, a sched- 
ule showing the computation of the amount, immediately before 
the earlier of 


(1) the date the dividend became payable, and 
(ii) the first day on which any part of the dividend was paid, 
of the corporation’s capital gains dividend account. 


Income Tax Regulations 


History: S. 2105 amended by P.C, 1983-867, March 25, 1983, Canada Gazette, Part 
Il, April, 1983, to remove the requirement to file duplicate copies of the documents 
listed. 
Paras. 2105(d) substituted, (e) added by P.C. 1981-2409, s. 2, September 3, 1981, Can- 
ada Gazette, Part Il, September 23, 1981, applicable to elections made in respect of 
dividends that became payable after 1974 except that in its application to dividends that 
becaine payable after 1974 and before 1979 paras. 2105(d) and (e) shall be read as 
follows: 
(d) Where paragraph (e) is not applicable, schedules showing the computation of 
the amount, immediately before the election, of the corporation’s 
(i) capital gains dividend account, and 
(ii) 1971 undistributed income on hand; and 
(e) where subsection 133(7.3) of the Act is applicable, schedules showing the 
computation of the amount, immediately before the earlier of 


(i) the date the dividend became payable, and 
(ii) the first day on which any part of the dividend was paid, 
of the corporation’s 

(iil) capital gains dividend account, and 

(iv) 1971 undistributed income on hand: 
Definitions [Reg. 2105]: “amount” —ITA 248(1); “capital gain” —ITA 39(1), 
248(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “dividend”, “Min- 
ister’ —ITA 248(1); “non-resident-owned investment corporation” —ITA 133(8), 
248(1); “person”, “prescribed” — ITA 248(1). 


Forms: 12054: Election for a capital dividend under subsec. 83(2); T2055: Election in 
respect of a capital gains dividend under subsection 131(1); T2063: Election in respect 
of a capital gains dividend under subsec. 133(7.1). 


2106. Alternative to additional tax on excessive elections 
[for capital dividends] — Any election under subsection 184(3) 
of the Act in respect of a dividend that was paid or payable by a 
corporation shall be made by 


(a) filing with the Minister the following documents: 


(i) a letter stating that the corporation elects under subsection 
184(3) of the Act in respect of the said dividend, 


(i) where the directors of the corporation are legally entitled 
to administer the affairs of the corporation, a certified copy 
of 


(A) their resolution authorizing the election to be made, 
and 


(B) their declaration that the election is made with the 
concurrence of all shareholders who received or were en- 
titled to receive all or any portion of the said dividend and 
whose addresses were known to the corporation, 


(iii) where the directors of the corporation are not legally en- 
utled to administer the affairs of the corporation, a certified 
copy of 


(A) the authorization of the making of the election, and 


(B) the declaration that the election is made with the con- 
currence of all shareholders who received or were entitled 
to receive all or any portion of the said dividend and 
whose addresses were known to the corporation, 


by the person or persons legally entitled to administer the af- 
fairs of the corporation, 


(iv) a schedule showing the following information: 


(A) the date of the notice of assessment of the tax that 
would, but for the election, have been payable under Part 
III of the Act, 


(B) the full amount of the said dividend, 


(C) the date the said dividend became payable, or the first 
day on which any part of the said dividend was paid if 
that day is earlier, 


(D) the portion, if any, of the said dividend described in 
paragraph 184(3)(a) of the Act, 


(E) the portion, if any, of the said dividend that the corpo- 
Fration 1s claiming for the purposes of an election in re- 
spect thereof under subsection 83(1) or (2), 130.1(4) or 
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131(1) of the Act pursuant to paragraph 184(3)(b) of the 
Act, and 


(F) the portion, if any, of the said dividend that is deemed 
by paragraph 184(3)(c) of the Act to be a separate divi- 
dend that is a taxable dividend; and 


(b) making an election in prescribed manner and prescribed 
form in respect of any amount claimed under. paragraph 
184(3)(b) of the Act. 


History: S. 2106 amended by P.C. 1983-867, March 25, 1983, Canada Gazette, Part 
Il, April 13, 1983, to remove the requirement to file duplicate copies of the documents 
listed. 


S. 2106 added by P.C. 1978-1138, April 13, 1978, Canada Gazette, Part II, April 26, 
1978, effective on and after January 1, 1972. 


Definitions [Reg. 2106]: “amount”, “assessment” — ITA 248(1); “corporation”? — 
ITA 248(1), Interpretation Act 35(1); “dividend”, “Minister”, “person”, “prescribed”, 
“shareholder” — ITA 248(1); “taxable dividend” — ITA 89(1), 248(1). 


Interpretation Bulletins: IT-66R6: Capital dividends. 


2107. Tax-deferred preferred series — The following series of 
classes of capital stock are hereby prescribed for the purposes of 
subsection 83(6) of the Act to be tax-deferred preferred series: 


(a) The Algoma Steel Corporation, Limited, 8% Tax Deferred 
Preference Shares Series A; 


(b) Aluminum Company of Canada, Limited, $2.00 Tax De- 
ferred Retractable Preferred Shares; 


(c) Brascan Limited, 8'/2% Tax Deferred Preferred Shares Series 
Ag 


(d) Canada Permanent Mortgage Corporation, 6°/4% Tax De- 
ferred Convertible Preference Shares Series A; and 


(e) Cominco Ltd., $2.00 Tax Deferred Exchangeable Preferred 
Shares Series A. 
History: S. 2107 added by P.C. 1978-2394, s. 3, July 26, 1978, Canada Gazette, Part 
II, August 9, 1978, effective for the period commencing January 1, 1979. 


Definitions [Reg. 2107]: “Canada” —ITA 255, Interpretation Act 35(1); “pre- 
scribed” — ITA 248(1). 


PART XXII — SECURITY INTERESTS 


History: The heading before s. 2200 amended by P.C. 1999-1341, s. 1, July 28, 1999, 
Canada Gazette, Part Il, August 18, 1999, deemed to have come into force on June 15, 
1994. 

Part XXII was consolidated by the Consolidated Regulations of Canada, chapter 945, 
proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Ga- 
zette, Part II, August 8, 1979. 


2200. [Discharge of security] Where under subsection 
220(4) of the Act the Minister has accepted, as security for payment 
of taxes, a mortgage or other security or guarantee, he may, by a 
document in writing, discharge such mortgage or other security or 
guarantee. 

History: S. 2200 amended by P.C. 1994-1817, para. 62(c), November 1, 1994, Can- 
ada Gazette, Part Il, November 30, 1994. 

Definitions [Reg. 2200]: “Minister” — ITA 248(1): “security”, “writing” — Inter- 
pretation Act 35(1). 


2201. (1) For the purpose of subsection 227(4.2) of the Act, “pre- 
scribed security interest”, in relation to an amount deemed by sub- 
section 227(4) of the Act to be held in trust by a person, means that 
part of a mortgage securing the performance of an obligation of the 
person, that encumbers land or a building, where the mortgage is 
registered pursuant to the appropriate land registration system 
before the time the amount is deemed to be held in trust by the 
person. 


(2) For the purpose of subsection (1), where, at any time after 1999, 
the person referred to in subsection (1) fails to pay an amount 
deemed by subsection 227(4) of the Act to be held in trust by the 
person, as required under the Act, the amount of the prescribed se- 
curity interest referred to in subsection (1) is deemed not to exceed 
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the amount by which the amount, at that time, of the obligation out- 
standing secured by the mortgage exceeds the total of 


(a) all amounts each of which is the value determined at the time 
of the failure, having regard to all the circumstances including 
the existence of any deemed trust for the benefit of Her Majesty 
pursuant to subsection 227(4) of the Act, of all the rights of the 
secured creditor securing the obligation, whether granted by the 
person or not, including guarantees or rights of set-off but not 
including the mortgage referred to in subsection (1), and 


(b) all amounts applied after the time of the failure on account of 
the obligation, 


so long as any amount deemed under any enactment administered 
by the Minister, other than the Excise Tax Act, to be held in trust by 
the person, remains unpaid. 


(3) For greater certainty, a prescribed security interest includes the 
amount of insurance or expropriation proceeds relating to land or a 
building that is the subject of a registered mortgage interest, ad- 
justed after 1999 in accordance with subsection (2), but does not 
include a lien, a priority or any other security interest created by 
statute, an assignment or hypothec of rents or leases, or a mortgage 
interest in any equipment or fixtures that a mortgagee or any other 
person has the right absolutely or conditionally to remove or dis- 
pose of separately from the land or building, 

History: S. 2201 added by P.C. 1999-1341, s. 2, July 28, 1999, Canada Gazette, Part 
II, August 18, 1999, deemed to haye come into force on June 15, 1994. 
Definitions [Reg. 2201]: “amount” — ITA 248(1); “Her Majesty” — Interpretation 
Act 35(1); “Minister”, “person”, ‘prescribed’ — ITA 248(1); “trust? —ITA 104(1), 
248(1), (3). 


PART XXIIl — PRINCIPAL RESIDENCES 


History: Part XXIII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part I, August 8, 1979. 


2300. Any election by a taxpayer under subparagraph 40(2)(c)(ii) of 
the Act shall be made by attaching to the return of income required 
by section 150 of the Act to be filed by him for his taxation year in 
which the disposition of the land, including the property that was 
his principal residence, occurred, a letter signed by the taxpayer 


(a) stating that he is electing under that subparagraph; 


(b) stating the number of taxation years ending after the acquisi- 
tion date (within the meaning assigned by paragraph 40(2)(b) of 
the Act) for which the property was his principal residence and 
during which he was resident in Canada; and 


(c) giving a description of the property sufficient to identify it 
with the property designated as his principal residence. 
History: Para. 2300(b) substituted by P.C. 1980-2224, s. 1, August 27, 1980, Canada 
Gazette, Part II, September 10, 1980, effective in respect of dispositions after March 
BHI ES Hal: 
Definitions [Reg. 2300]: “disposition” —ITA 248(1); “property” — ITA 248(1); 
“resident in Canada” —ITA 250; “taxation year’ —ITA 249; “taxpayer” —ITA 
248(1). 


2301. Any designation by a taxpayer under subparagraph 54(g)(iii) 
[54“‘principal residence’’(c)] of the Act shall be made in the return 
of income required by section 150 of the Act to be filed by him for 
any taxation year of the taxpayer in which 

(a) he has disposed of a property that is to be designated as his 

principal residence; or 

(b) he has granted an option to acquire such property. 
Definitions [Reg. 2301]: “disposed” — ITA 248(1)“disposition”; “property” — ITA 
248(1); “taxation year” —ITA 249; “taxpayer” —ITA 248(1). 
Interpretation Bulletins: IT-120R6: Principal residence. 
Forms: T1079: Designation of a property as a principal residence by a personal trust; 
T1079-WS: Principal residence worksheet; T1255: Designation of a property as a prin- 
cipal residence by the legal representative of a deceased individual; T2091: Designa- 
tion of a property as a principal residence by an individual; T2091(IND)-WS: Principal 
residence worksheet. 


1733 


DM 
S 
° 
3 
= 
— 
S 
& 
O 
a 


Reg. 


S. 2400(1) Income Tax Regulations 


PART XXIV — INSURERS | 


History: Part XXIV (ss. 2400-2409) was substituted by P.C. 1979-2483, September 
13, 1979, Canada Gazette, Part Il, September 26, 1979. 


2400. (1) Definitions — The definitions in this subsection apply 
in this Part. 


“attributed surplus” of a non-resident insurer for a taxation year is 
the total of 


(a) the insurer’s property and casualty surplus for the year, and 
(b) either, 


(i) if the insurer elects for the year in prescribed form and 
manner, 50% of the total of 


(A) the amount that would have been determined at the 
end of the year in respect of the insurer under subpara- 
graph (a)(ii) of the definition “Canadian investment 
fund”, and 


(B) the amount that would have been determined at the 
end of the preceding taxation year in respect of the insurer 
under subparagraph (a)(11) of the definition “Canadian in- 
vestment fund”, 


each amount being calculated as if throughout the year and 
the preceding taxation year the insurer had been a life insurer 
resident in Canada and had not carried on any insurance busi- 
ness other than a life insurance business or an accident and 
sickness insurance business, or 


(ii) if the insurer does not elect under subparagraph (i) for the 
year, 120% of the total of all amounts each of which is 50% 
of the amount determined in accordance with regulations or 
guidelines made under Part XIII of the Insurance Companies 
Act to be the margin of assets in Canada over liabilities in 
Canada required to be maintained by the insurer as at the end 
of the year or as at the end of the preceding taxation year in 
respect of an insurance business carried on in Canada (other 
than a property and casualty insurance business). 


“Canadian business property” of an insurer for a taxation year in 
respect of an insurance business means 


(a) if the insurer was resident in Canada throughout the year and 
did not carry on an insurance business outside Canada in the 
year, property used or held by it in the year in the course of 
carrying on the business in Canada; and 


(b) in any other case, designated insurance property of the in- 
surer for the year in respect of the business. 


“Canadian equity property” of a person or partnership (in this 
definition referred to as the “taxpayer’’) at any time means property 
of the taxpayer that is 


(a) a share of the capital stock of, or an income bond, income 
debenture, small business development bond or small business 
bond issued by, a person (other than a corporation affiliated with 
the taxpayer) resident in Canada or a Canadian partnership; or 
(b) that proportion of property that is shares of the capital stock 
of an entity that is a corporation affiliated with the taxpayer or 
an interest in an entity that is a partnership or trust that 
(i) the total value for the taxation year or fiscal period of the 
entity that includes that time of Canadian equity property of 
the entity, 
is of 
(1i) the total value for the year or period of all property of the 
entity. 
Related Provisions: Reg. 2400(7) — No double counting. 
“Canadian investment fund” of an insurer at the end of a taxation 
year means 
(a) in the case of a life insurer resident in Canada, the total of 
(i) the amount determined by the formula 
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ASB 
where 


A is the amount of the insurer’s Canadian reserve liabilities 
as at the end of the year (to the extent that the amount 
exceeds the amount of surplus appropriations included in 
that amount), and 


B_ is the amount of the insurer’s Canadian outstanding pre- 
miums and policy loans as at the end of the year (to the 
extent that the amount of the premiums and loans are in 
respect of policies referred to in paragraphs (a) to (c) of 
the definition “Canadian reserve liabilities” and were not 
otherwise deducted in computing the amount of the in- 
surer’s Canadian reserve liabilities as at the end of the 
year), and 


(ii) the greater of 
(A) the amount determined by the formula 


C+ ((D—E+F) x (G/H)) 
where 


C is 8% of the amount determined under subparagraph 
(i), 

D is the total of all amounts each of which is the amount 
of a deferred realized net gain or an amount expressed 
as a negative number of a deferred realized net loss of 
the insurer as at the end of the year, 


Eis the total of all amounts each of which is the amount 
of an item reported as an asset that is owned by the 
insurer at the end of the year and is a share of the capi- 
tal stock of, or a debt owing to the insurer by, a finan- 
cial institution affiliated with the insurer, 


F is the total of all amounts each of which is the amount 
as at the end of the year of a debt assumed or incurred 
by the insurer in respect of the acquisition of an asset 
described in E (or another property for which an asset 
described in E is a substituted property), 


G is the amount of the insurer’s weighted Canadian lia- 
bilities as at the end of the year, and 


H_ is the amount of the insurer’s weighted total liabilities 
as at the end of the year, and 


(B) the amount determined by the formula 


(I-J+K+L)x(M/N) 
where 


I is the total of all amounts each of which is the amount 
of an item reported as an asset of the insurer as at the 
end of the year (other than an item that at no time in 
the year was used or held by the insurer in the course 
of carrying on an insurance business), 


J is the total of all amounts each of which is the amount 
of an item reported as a liability of the insurer (other 
than a liability that was at any time in the year con- 
nected with an asset that was not used or held by the 
insurer in the course of carrying on an insurance busi- 
ness at any time in the year) as at the end of the year in 
respect of an insurance business carried on by the in- 
surer in the year, 


Kis the total of all amounts each of which is an amount 
of an item reported by the insurer as at the end of the 
year as a general provision or allowance for impair- 
ment in respect of investment property of the insurer 
for the year, 


L is the total of all amounts each of which is an amount 
of a deferred realized net gain or an amount expressed 
as a negative number of a deferred realized net loss of 
the insurer as at the end of the year, 


M is the amount of the insurer’s weighted Canadian lia- 
bilities as at the end of the year, and 
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N is the amount of the insurer’s weighted total liabilities 
as at the end of the year; and 


(b) in the case of a non-resident insurer, the total of 


(i) the amount, if any, by which the amount of the insurer’s 
Canadian reserve liabilities as at the end of the year exceeds 
the total of 


(A) the amount of the insurer’s Canadian outstanding pre- 
miums, policy loans and reinsurance recoverables as at 
the end of the year (to the extent that the amount of the 
premiums, loans or recoverables are in respect of policies 
referred to in paragraphs (a) to (c) of the definition “Ca- 
nadian reserve liabilities” and were not otherwise de- 
ducted in computing the amount of the insurer’s Canadian 
reserve liabilities as at the end of the year), and 


(B) the amount of the insurer’s deferred acquisition ex- 
penses as at the end of the year in respect of its property 
and casualty insurance business carried on in Canada, and 


(ii) the greatest of 
(A) the total of 


(I) 8% of the amount determined under subparagraph 
(i), and 
(Il) the total of all amounts each of which is an 
amount of a deferred realized net gain or an amount 
expressed as a negative number of a deferred realized 
net loss of the insurer as at the end of the year in re- 
spect of an insurance business carried on by the in- 
surer in Canada, 
(B) the amount, if any, by which the total of 
(1) the amount of the insurer’s surplus funds derived 
from operations as at the end of its preceding taxation 
year, 
(II) the total determined under subclause (A)(ID) to the 
extent not included in subclause (I), and 
(IID) the total of all amounts in respect of which the 
insurer made an election under subsection 219(4) or 
(5.2) of the Act, each of which is an amount included 
in the total determined in respect of the insurer under 
subparagraph 219(4)(a)(i.1) of the Act as at the end of 
its preceding taxation year 
exceeds 
(IV) the total of amounts determined in respect of the 
insurer under subparagraphs 219(4)(a)(ii), (ii), (iv) 
and (v) of the Act, as at the end of the year, and 
(C) the total of 
(I) the amount of the insurer’s attributed surplus for 
the year, and 
(IL) if the amount under subclause (I) was determined 
without the taxpayer electing under subparagraph 
(b)(i) of the definition “attributed surplus”, the amount 
determined under subclause (A)(ID). 
Related Provisions: Reg. 2400(6) — Interpretation for cl. (a)(ii)(B). 
“Canadian investment property” of an insurer for a taxation year 
means an investment property of the insurer for the year (other than, 
if the insurer is non-resident, property established by the insurer as 
not being effectively connected with its insurance businesses car- 
ried on in Canada in the year) that is, at any time in the year 
(a) real property situated in Canada; 
(b) depreciable property situated in Canada or leased to a person 
resident in Canada for use inside and outside of Canada; 
(c) a mortgage, a hypothec, an agreement of sale or any other 
form of indebtedness in respect of property described in para- 
graph (a) or (b); 
(d) a Canadian equity property; 
(e) a Canadian resource property; 
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(f) a deposit balance of the insurer that is in Canadian currency; 


(g) a bond, debenture or other form of indebtedness, in Canadian 
currency, issued by 


(i) a person resident in Canada or a Canadian partnership, or 


(11) the government of Canada, a province or any of their po- 
litical subdivisions; or 
(h) a property that is 

(i) a share of the capital stock of a corporation resident in 
Canada that is affiliated with the insurer, if at least 75% of 
the total value for the year of all property of the corporation 
is attributable to property that would be Canadian investment 
property if it were owned by an insurer, or 


(ii) an interest in a Canadian partnership, or a trust resident in 
Canada, if at least 75% of the total value for the year of all 
property of the partnership or trust, as the case may be, is 
attributable to property that would be Canadian investment 
property if it were owned by an insurer; or 


(i) an amount due or an amount accrued to the insurer on ac- 
count of income that 


(i) is from designated insurance property for the year that is 
Canadian investment property of the insurer for the year be- 
cause of any of paragraphs (a) to (h), and 


(ii) was assumed in computing the insurer’s Canadian reserve 
liabilities for the year. 


“Canadian outstanding premiums” of an insurer at any time 
means the total of all amounts each of which is the amount of an 
outstanding premium of the insurer with respect to an insurance 
policy at that time, to the extent that the amount of the premium has 
been assumed to have been paid in computing the insurer’s Cana- 
dian reserve liabilities as at that time. 


“Canadian reserve liabilities” of an insurer as at the end of a taxa- 
tion year means the total amount of the insurer’s liabilities and 
reserves (other than liabilities and reserves in respect of a segre- 
gated fund) in respect of 


(a) life insurance policies in Canada; 


(b) fire insurance policies issued or effected in respect of pro- 
perty situated in Canada; or 


(c) insurance policies of any other class covering risks ordinarily 
within Canada at the time the policy was issued or effected. 


“deposit balance” of an insurer means an amount standing to the 
insurer’s credit as or on account of amounts deposited with a corpo- 
ration authorized to accept deposits or to carry on the business of 
offering to the public its services as a trustee. 


“equity limit” of an insurer for a taxation year means 


(a) in respect of a life insurer resident in Canada, that proportion 
of the total of all amounts each of which is the value for the year 
of an equity property of the insurer that 


(i) the insurer’s weighted Canadian liabilities as at the end of 
the year 


is of 
(ii) the insurer’s weighted total liabilities as at the end of the 
year; 
(b) in respect of a non-resident insurer (other than a life insurer), 
25% of the total of 


(i) the amount, if any, by which the insurer’s mean Canadian 
reserve liabilities for the year exceeds the total of 


(A) 50% of the total of its premiums receivable and de- 
ferred acquisition expenses as at the end of the year and 
its premiums receivable and deferred acquisition expenses 
as at the end of its preceding taxation year to the extent 
that those amounts were included in the insurer’s Cana- 
dian reserve liabilities for the year or the preceding taxa- 
tion year, as the case may be, in respect of the insurer’s 
business in Canada, and 
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(B) 50% of the total of its reinsurance recoverables as at 
the end of the year and its reinsurance recoverables as at 
the end of the preceding taxation year that are in respect 
of policies referred to in paragraphs (b) and (c) of the def- 
inition “Canadian reserve liabilities”, and 


(ii) the insurer’s property and casualty surplus for the year; 
and 


(c) in respect of a non-resident life insurer, the total of 
(i) either, 


(A) if the insurer makes an election referred to in subpara- 
graph (b)(i) of the definition “attributed surplus” for the 
year, the greater of 


(1) that proportion of the total of all amounts each of 
which is the value for the year of an equity property of 
the insurer that 


|. the insurer’s weighted Canadian liabilities as at 
the end of the year 


is of 


2. the insurer’s weighted total liabilities as at the 
end of year, and 


(iI) 8% of the insurer’s mean Canadian investment 
fund for the year, or 


(B) if the insurer does not make this election for the year, 
8% of the insurer’s mean Canadian investment fund for 
the year, 


(ii) 25% of the amount, if any, by which 


(A) the insurer’s mean Canadian reserve liabilities for the 
year (determined on the assumption that the insurer’s pro- 
perty and casualty insurance business carried on in Can- 
ada during the year was its only insurance business car- 
ried on in Canada that year) 


exceeds 


(B) 50% of the total of its premiums receivable and de- 
ferred acquisition expenses as at the end of the year and 
its premiums receivable and deferred acquisition expenses 
as at the end of its preceding taxation year, to the extent 
that those amounts were included in the insurer’s Cana- 
dian reserve liabilities as at the end of the year or the pre- 
ceding taxation year, as the case may be, (determined on 
the assumption that the insurer’s property and casualty in- 
surance business carried on in Canada during the year 
was its only insurance business carried on in Canada that 
year), and 


(iii) 25% of the insurer’s property and casualty surplus for 
the year. 


“equity property” of a person or partnership (in this definition re- 
ferred to as the “taxpayer”) at any time means property of the tax- 
payer that is 


(a) a share of the capital stock of, or an income bond, income 
debenture, small business development bond or small business 
bond issued by, another person (other than a corporation affili- 
ated with the taxpayer) or partnership; or 


(b) that proportion of property that is shares of the capital stock 
of a corporation affiliated with the taxpayer or an interest in a 
partnership or trust that 


(i) the total value for the taxation year or fiscal period of the 
corporation, partnership or trust that includes that time of eq- 
uity property of the corporation, partnership or trust, as the 
case may be, 


is of 


(ii) the total value for the year or period of all property of the 
corporation, partnership or trust, as the case may be. 
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“financial institution” means a corporation that is 


(a) a corporation described in any of paragraphs (a) to (e) of the 
definition “restricted financial institution” in subsection 248(1) 
of the Act; or 


(b) a particular corporation all or substantially all of the value of 
the assets of which is attributable to shares or indebtedness of 
one or more corporations described in paragraph (a) to which the 
particular corporation is affiliated. 


“foreign policy loan” means an amount advanced by an insurer to 
a policyholder in accordance with the terms and conditions of a life 
insurance policy, other than a life insurance policy in Canada. 


“sross Canadian life investment income” of a life insurer for a 
taxation year means the amount, if any, by which 


(a) the total of all amounts each of which is 


(i) the insurer’s gross investment revenue for the year, to the 
extent that the revenue is from Canadian business property of 
the insurer for the year in respect of the insurer’s life insur- 
ance business, 


(ii) the amount included in computing the insurer’s income 
for the year under paragraph 138(9)(b) of the Act, 


(ili) the portion of the amount deducted under paragraph 
20(1)() of the Act in computing the insurer’s income for its 
preceding taxation year that was in respect of Canadian busi- 
ness property of the insurer for that year in respect of the 
insurer’s life insurance business, 


(iv) the amount included under section 142.4 of the Act in 
computing the insurer’s income for the year in respect of pro- 
perty disposed of by the insurer that was, in the taxation year 
of disposition, Canadian business property of the insurer for 
that year in respect of the insurer’s life insurance business, 


(v) the insurer’s gain for the year from the disposition of a 
Canadian business property of the insurer for the year in re- 
spect of the insurer’s life insurance business, other than a 
capital property or a property in respect of the disposition of 
which section 142.4 of the Act applies, or 


(vi) the insurer’s taxable capital gain for the year from the 
disposition of a Canadian business property of the insurer for 
the year in respect of the insurer’s life insurance business 


exceeds 
(b) the total of all amounts each of which is 


(i) the portion of the amount deducted under paragraph 
20(1)(1) of the Act in computing the insurer’s income for the 
year that is in respect of Canadian business property of the 
insurer for the year in respect of the insurer’s life insurance 
business, 


(ii) the amount deductible under section 142.4 of the Act in 
Computing the insurer’s income for the year in respect of a 
property disposed of by the insurer that was, in the taxation 
year of disposition, a Canadian business property of the in- 


surer for that year in respect of the insurer’s life insurance 
business 


(ii) the insurer’s loss for the year from the disposition of a 
Canadian business property of the insurer for the year in re- 
spect of the insurer’s life insurance business, other than a 
capital property or a property in respect of the disposition of 
which section 142.4 of the Act applies, or 


(iv) the insurer’s allowable capital loss for the year from the 
disposition of a Canadian business property of the insurer for 
the year in respect of the insurer’s life insurance business. 
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“investment property” of an insurer for a taxation year means non- 
segregated property owned by the insurer, other than a policy loan 
payable to the insurer, at any time in the year that is 


(a) property acquired by the insurer for the purpose of earning 

gross investment revenue in the year, other than property that is 
(a) property, a proportion of which is investment property of 
the insurer for the year because of paragraph (b), 


(ii) a share of the capital stock of, or a debt owing to the 
insurer by, a corporation affiliated with the insurer, or 


(ili) an interest in a partnership or trust; 


(b) that proportion, if any, of property of the insurer that is land, 
depreciable property or property that would have been deprecia- 
ble property if it had been situated in Canada and used or held 
by the insurer in the year in the course of carrying on an insur- 
ance business in Canada that 


(i) the use made of the property by the insurer in the year for 
the purpose of earning gross investment revenue in the year 
is of 
(ii) the whole use made of the property by the insurer in the 
year; 
(c) if the insurer is a life insurer, property described in any of 
paragraphs 138(4.4)(a) to (d) of the Act; 
(d) either 
(i) a share of the capital stock of, or a debt owing to the 
insurer by, a corporation (other than a corporation that is a 
financial institution) affiliated with the insurer, if the total 
value for the year of all investment property of the corpora- 
tion for the year is not less than 75% of the total value for the 
year of all its property, or 
(ii) an interest in a partnership or trust, if the total value for 
the year of all investment property of the partnership or trust, 
as the case may be, for the year is not less than 75% of the 
total value for the year of all its property, 
and for the purpose of this paragraph (other than for the purpose 
of determining whether a corporation is a financial institution) 
every corporation, partnership and trust is deemed to be an in- 
surer; or 
(e) an amount due or an amount accrued to the insurer on ac- 
count of income that 
(i) is from designated insurance property for the year that is 
investment property of the insurer for the year because of any 
of paragraphs (a) to (d), and 
(ii) was assumed in computing the insurer’s Canadian reserve 
liabilities for the year. 


“mean Canadian outstanding premiums” of an insurer for a taxa- 
tion year means 50% of the total of 
(a) its Canadian outstanding premiums as at the end of the year, 
and 
(b) its Canadian outstanding premiums as at the end of its pre- 
ceding taxation year. 


“mean Canadian reserve liabilities’ of an insurer for a taxation 
year means 50% of the total of 
(a) its Canadian reserve liabilities as at the end of the year, and 
(b) its Canadian reserve liabilities as at the end of its preceding 
taxation year. 
“mean maximum tax actuarial reserve” in respect of a particular 
class of life insurance policies of an insurer for a taxation year 
means 50% of the total of 
(a) its maximum tax actuarial reserve for that class of policies 
for the year, and 
(b) its maximum tax actuarial reserve for that class of policies 
for its preceding taxation year. 
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“mean policy loans” of an insurer for a taxation vear means 50% 
of the total of 


(a) its policy loans as at the end of the year, and 
(b) its policy loans as at the end of its preceding taxation year. 
“outstanding premiums” of an insurer with respect to an insur- 


ance policy at any time means premiums due to the insurer under 
the policy at that time but unpaid. 


“property and casualty surplus” of an insurer for a taxation year 


means the total of 
(a) 7.5% of the total of 


(1) its unearned premium reserve as at the end of the year (net 
of reinsurance recoverables in respect of the reserve) in re- 
spect of its property and casualty insurance business, 


(ii) its unearned premium reserve as at the end of its preced- 
ing taxation year (net of reinsurance recoverables in respect 
of the reserve) in respect of its property and casualty insur- 
ance business, 


(iii) its provision for unpaid claims and adjustment expenses 
as at the end of the year (net of reinsurance recoverables in 
respect of the provision) in respect of its property and casu- 
alty insurance business, and 


(iv) its provision for unpaid claims and adjustment expenses 
as at the end of its preceding taxation year (net of reinsurance 
recoverables in respect of the provision) in respect of its pro- 
perty and casualty insurance business, 


and 
(b) 50% of the total of 


(1) its investment valuation reserve as at the end of the year in 
respect of its property and casualty insurance business, and 


(ii) its investment valuation reserve as at the end of its pre- 
ceding taxation year in respect of its property and casualty 
insurance business. 


“reinsurance recoverable’? means 


(a) in respect of an insurance business (other than a life insur- 
ance business) of a non-resident insurer, the total of all amounts 
each of which is an item reported as an asset of the insurer as at 
the end of a taxation year in respect of an amount recoverable 
from a reinsurer for unearned premiums or unpaid claims and 
adjustment expenses in respect of the reinsurance of a policy 
that was issued in the course of carrying on the insurance busi- 
ness to the extent that the amount is included in the insurer’s 
Canadian reserve liabilities at that time and the amount is not an 
outstanding premium, policy loan or investment property; and 


(b) in any other case, nil. 


“value” for a taxation year of a property of a person or partnership 
(in this definition referred to as the ““owner”) means 


(a) in the case of a property that is a mortgage, hypothec, an 
agreement of sale or an investment property that is a deposit bal- 
ance, the amount, if any, by which 


(i) the amount obtained when the gross investment revenue 
of the owner for the year from the property is divided by the 
average rate of interest earned by the owner (expressed as an 
annual rate) on the amortized cost of the property during the 
year 


exceeds 


(ii) the amount obtained when the interest payable by the 
owner, for the period in the year during which the property 
was held by the owner, on debt assumed or incurred by the 
owner in respect of the acquisition of the property (or another 
property for which the property is a substituted property) is 
divided by the average rate of interest payable by the owner 
(expressed as an annual rate) on the debt for the year; 


(b) in the case of a property that is an amount due or an amount 
accrued to the owner, the total of the amounts due or accrued at 
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the end of each day in the year divided by the number of days in 
the year; 

(c) in the case of a property (other than a property referred to in 
paragraph (a) or (b)) that was not owned by the owner through- 
out the year, the amount, if any, by which 


(i) that proportion of 


(A) the carrying value of the property as at the end of the 
preceding taxation year, if the property was owned by the 
owner at that time, 


(B) the carrying value of the property as at the end of the 
year, if the property was owned by the owner at that time 
and not at the end of the preceding taxation year, and 


(C) in any other case, the cost of the property to the 
owner when it was acquired, 


that the number of days that are in the year and at the end of 
which the owner owned the property is of the number of days 
in the year, 


exceeds 


(ii) the amount obtained when the interest payable by the 
owner, for the period in the year during which the property 
was held by the owner, on debt assumed or incurred by the 
owner in respect of the acquisition of the property (or another 
property for which the property is a substituted property) is 
divided by the average rate of interest payable by the owner 
(expressed as an annual rate) on the debt for the year; and 


(d) in the case of any other property, the amount, if any, by 
which 


(i) 50% of the total of 


(A) the carrying value of the property as at the end of the 
year, and 


(B) the carrying value of the property as at the end of the 
preceding taxation year 


exceeds 


(ii) the amount obtained when the interest payable by the 
owner, for the period in the year during which the property 
was held by the owner, on debt assumed or incurred by the 
owner in respect of the acquisition of the property (or another 
property for which the property is a substituted property) is 
divided by the average rate of interest payable by the owner 
(expressed as an annual rate) on the debt for the year. 


“weighted Canadian liabilities” of an insurer as at the end of a 
taxation year means the total of 


(a) 300% of the amount, if any, by which 


(1) the total of all amounts each of which is an amount that is 
in respect of an insurance business carried on by the insurer 
in Canada and that is reported as a liability (other than a lia- 
bility in respect of an amount payable out of a segregated 
fund) of the insurer in respect of a life insurance policy in 
Canada (other than an annuity) or an accident and sickness 
insurance policy as at the end of the year 


exceeds 
(ii) the total of the insurer’s policy loans (other than policy 
loans in respect of annuities) as at the end of the year, and 
(b) the amount, if any, by which 
(i) the total of all amounts each of which is an amount in 
respect of an insurance business carried on by the insurer in 


Canada that is reported as a liability of the insurer as at the 
end of the year, except to the extent that the amount is 


(A) in respect of an insurance policy (other than an annu- 
ity) described in subparagraph (a)(i), 

(B) a liability in respect of an amount payable out of a 
segregated fund, or 


(C) a debt incurred or assumed by the insurer to acquire a 
property of the insurer, 
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exceeds 


(ii) the total of the insurer’s policy loans in respect of annui- 
ties as at the end of the year. 


“weighted total liabilities” of an insurer as at the end of a taxation 
year means the total of 


(a) 300% of the amount, if any, by which 


(i) the total of all amounts each of which is an amount that is 
in respect of an insurance business carried on by the insurer 
and that is reported as a liability (other than a liability in re- 
spect of an amount payable out of a segregated fund) of the 
insurer in respect of a life insurance policy (other than an 
annuity) or an accident and sickness insurance policy 


exceeds 


(ii) the total of the insurer’s policy loans and foreign policy 
loans (other than policy loans and foreign policy loans in re- 
spect of annuities) as at the end of the year, and 


(b) the amount, if any, by which 


(i) the total of all amounts each of which is an amount that is 
in respect of an insurance business carried on by the insurer 
and that is reported as a liability of the insurer as at the end 
of the year, except to the extent that the amount is 


(A) in respect of an insurance policy (other than an annu- 
ity) described in subparagraph (a)(i), 


(B) a liability in respect of an amount payable out of a 
segregated fund, or 


(C) a debt incurred or assumed by the insurer to acquire a 
property of the insurer, 


exceeds 


(i) the total of the insurer’s policy loans and foreign policy 
loans in respect of annuities as at the end of the year. 


(2) Carrying value — For the purposes of this Part, the carrying 
value of a taxpayer’s property for a taxation year, except as other- 
wise provided in this Part, means 


(a) if the taxpayer is an insurer, the amounts reflected in the tax- 
payer’s non-consolidated balance sheet as at the end of the taxa- 
tion year accepted (or, if that non-consolidated balance sheet 
was not prepared, the taxpayer’s non-consolidated balance sheet 
as at the end of the year that would have been accepted) by the 
Superintendent of Financial Institutions, in the case of an insurer 
that is required under the Insurance Companies Act to report to 
that Superintendent, or by the superintendent of insurance or 
other similar officer or authority of the province under the laws 
of which the insurer is incorporated or otherwise formed, in the 
case of an insurer that is required by law to report to that officer 
or authority; and 


(b) in any other case, the amounts that would be reflected in the 
taxpayer’s non-consolidated balance sheet as at the end of the 
taxation year if that balance sheet were prepared in accordance 
with generally accepted accounting principles. 


(3) Amount or item reported — A reference in this Part to an 
amount or item reported as an asset or a liability of a taxpayer as at 
the end of a taxation year means an amount or item that is reported 
as an asset or a liability in the taxpayer’s non-consolidated balance 
sheet as at the end of the year accepted (or, if that non-consolidated 
balance sheet was not prepared, the taxpayer’s non-consolidated 
balance sheet as at the end of the year that would have been ac- 
cepted) by the Superintendent of Financial Institutions, in the case 
of an insurer that is required under the Insurance Companies Act to 
report to that Superintendent, or by the superintendent of insurance 
or other similar officer or authority of the province under the laws 
of which the insurer is incorporated or otherwise formed, in the case 


of an insurer that is required by law to report to that officer or 
authority. 
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(4) Application of certain definitions — For the purposes 


(a) of subsection 138(14) of the Act, the expressions “Canadian 
investment fund for a taxation year”, “specified Canadian as- 
sets” and “value for the taxation year” have the meanings pre- 
scribed for them by subsection 2404(1) as it read in its applica- 
tion to the 1977 taxation year; and 


(b) of subsection 219(7) of the Act, the expressions “attributed 
surplus” and “Canadian investment fund” have the meaning pre- 
scribed for them by subsection (1). 


(5) Deeming rules for certain assets — For the purposes of 
this Part, other than subsection 2401(6), an asset of an insurer is 
deemed not to have been used or held by the insurer in a taxation 
year in the course of carrying on an insurance business if the asset 


(a) is owned by the insurer at the end of the year; and 


(b) is a share of the capital stock of, or a debt owing to the in- 
surer by, a financial institution affiliated with the insurer during 
each of the days in the year during which the insurer owned the 
asset. 


(6) [Idem] — For the purposes of clause (a)(ii)(B) of the definition 
“Canadian investment fund” in subsection (1), an asset of an insurer 
is deemed not to have been used or held by the insurer in a taxation 
year in the course of carrying on an insurance business if the asset 


(a) is owned by the insurer at the end of the year; and 

(b) is 
(1) goodwill which arose as a result of an amalgamation, a 
winding-up of an affiliated financial institution, or the as- 
sumption by the insurer of any obligation of another insurer 


with which the insurer deals at arm’s length if a reserve in 
respect of the obligation 


(A) may be claimed by the insurer under paragraph 
20(7)(c) or subparagraph 138(3)(a)(i) or (ii) of the Act, or 


(B) could be claimed by the insurer under paragraph 
20(7)(c) or subparagraph 138(3)(a)(i) or Gi) of the Act if 
the obligations were insurance policies in Canada, or 


(11) real property (or the portion of real property) owned by 
the insurer and occupied by the insurer for the purposes of 
carrying on an insurance business. 


(7) No double counting — For greater certainty, a particular 
property or a particular proportion of a property shall not, directly 
or indirectly, be used or included more than once in determining, 
for a particular taxation year, the Canadian equity property or the 
equity property of a person or partnership. 

History [Reg. 2400]: S. 2400 substituted by P.C. 2000-1714, November 30, 2000, 
Canada Gazette, Part Il, December 20, 2000, subsec. 2(2), applicable to 1999 et seq. 
History [former Reg. 2400]: Para. 2400(3)(a) amended to add reference to s. 51.1 of 


the Act, by P.C. 2000-1714, November 30, 2000, Canada Gazette, Part II, December 
20, 2000, subsec. 2(1), applicable to transactions occurring after October 1994. 


Subpara. 2400(6)(b)(ii) amended by P.C. 1994-1817, para. 62(d), November 1, 1994, 
Canada Gazette, Part Il, November 30, 1994. 


Subsecs. 2400(1) to (3) substituted and subsecs. 2400(4) to (7) substituted for (4) and 
(5) by P.C. 1990-2002, s. 6, September 20, 1990, Canada Gazette, Part II, October 10, 
1990, applicable in respect of taxation years beginning after June 17, 1987 and ending 
after 1987 except that in applying subsecs. (5) and (6) to a taxpayer’s first taxation year 
that begins after June 17, 1987 and that ends after 1987, they shall, where the taxpayer 
elects in the taxpayer’s return of income under Part I of the Act for that year, be read as 
follows: 


(5) Where a property was owned by the insurer throughout any period in a taxa- 
tion year and throughout that period the property was used by the insurer in, or 
held by the insurer in the course of, carrying on an insurance business outside 
Canada, the property may not be designated by the insurer under subsection (1) 
for the period in respect of an insurance business in Canada of the insurer. 
(6) For the purposes of subsection (1), investment property of the insurer shall, 
subject to subsection (5), be designated by the insurer in respect of a taxation 
year in respect of its insurance businesses in Canada in the following order, to 
the extent thereof and to the extent required: 
(a) investment property owned by the insurer at any time in the year that was 
designated in respect of an insurance business in Canada of the insurer in the 
immediately preceding taxation year; 
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(b) investment property (other than an investment property referred to in par- 
agraph (a)) owned by the insurer at any time in the yea: that was Canadian 
investment property, except that that investment property shall be designated 
in the following order, namely, 


(i) land and depreciable property situated in Canada, 


(ii) mortgages, hypothecs, agreements of sale and other forms of indebt- 
edness in respect of property referred to in subparagraph (i), and 


(iii) other property; and 
(c) other investment property owned by the insurer at any time in the year. 


Para. 2400(3)(b) substituted by P.C. 1988-1473, s. 4, July 21, 1988, Canada Gazette, 
Part IT, August 3, 1988, applicable to taxation years commencing after 1984. 


Paras. 2400(1)(c), (d) corrected by Canada Gazette, Part Il, October 24, 1979, errata. 


Definitions [Reg. 2400]: “affiliated” — ITA 251.1; “allowable capital loss’ — ITA 
38(b), 248(1); “amortized cost”, “amount” — ITA 248(1); “amount payable” — ITA 
138(12), Reg. 2405(1); “annuity” — ITA 248(1); “arm’s length” — ITA 251(1); “at- 
tributed surplus’ — Reg. 2400(1); “business” —ITA 248(1); “Canada” — ITA 255, 
Interpretation Act 35(1); “Canadian business property”, “Canadian equity property”, 
“Canadian investment property”, “Canadian outstanding premiums” — Reg. 2400(1); 
“Canadian partnership’ —ITA 102, 248(1); “Canadian reserve liabilities” — Reg. 
2400(1); “Canadian resource property’ — ITA 66(15), 248(1); “capital property’ — 
ITA 54, 248(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “deposit bal- 
ance” — Reg. 2400(1); “depreciable property” —ITA 13(21), 248(1); “designated in- 
surance property” —ITA 138(12), 248(1); “disposition” — ITA 248(1); “equity pro- 
perty”, “financial institution” — Reg. 2400(1); “fiscal period” —ITA 249.1; “foreign 
policy loan” — Reg. 2400(1); “gross investment revenue’ — ITA 138(12); “income 
bond”, “income debenture”, “insurance policy”, “insurer” — ITA 248(1); “investment 
property” — Reg. 2400(1); “life insurance business” —ITA 248(1); “life insurance 
policies in Canada”, “life insurance policy”, “life insurance policy in Canada” — ITA 
138(12); “life insurer’—ITA 248(1); “maximum tax actuarial reserye” —ITA 
138(12): “mean Canadian investment fund” — Reg. 2412(1); “mean Canadian reserve 
liabilities” — Reg. 2400(1); “non-resident” —ITA 248(1); “non-segregated pro- 
perty’ —ITA 138(12); “officer”, “person” —ITA 248(1); “policy loan” — ITA 
138(12); “prescribed”, “property” — ITA 248(1); “property and casualty surplus” — 
Reg. 2400(1); “province” —Jnterpretation Act 35(1); “regulation” — ITA 248(1); 
“resident in Canada” — ITA 250; “segregated fund” —ITA 138.1(1), Reg. 2400(1): 
“share” — ITA 248(1); “small business bond” — ITA 15.2(3), 248(1); “small business 
development bond” —ITA 15.1(3), 248(1); “substituted” —ITA 248(5); “surplus 
funds derived from operations’ —ITA 138(12); “taxable capital gain” — ITA 38(a), 
248(1); “taxation year’ — ITA 249; “taxpayer” — ITA 248(1); “trust” — ITA 104(1), 
248(1), (3); “value”, “weighted Canadian liabilities”, “weighted total liabilities” — 
Reg. 2400(1). 


2401. (1) Designated insurance property — For the purposes 
of the definition “designated insurance property” in subsection 
138(12) of the Act, “designated insurance property” of an insurer 
for a taxation year means property that is designated in accordance 
with subsections (2) to (7) for the year 


(a) by the insurer in its return of income under Part I of the Act 
for the year; or 


(b) if the Minister determines that the insurer has not made a 
designation that is in accordance with the prescribed rules found 
in this section, by the Minister. 


(2) Designation rules — For the purposes of subsection (1), an 
insurer, or the Minister if paragraph (1)(b) applies, 


(a) shall designate for a taxation year investment property of the 
insurer for the year with a total value for the year equal to the 
amount, if any, by which the insurer’s mean Canadian reserve 
liabilities for the year in respect of its life insurance business in 
Canada exceeds the total of the insurer’s mean Canadian out- 
standing premiums and mean policy loans for the year in respect 
of that business (to the extent that the amount of the mean policy 
loans was not otherwise deducted in computing the insurer’s 
mean Canadian reserve liabilities for the year); 


(b) shall designate for a taxation year investment property of the 
insurer for the year with a total value for the year equal to the 
amount, if any, by which the insurer’s mean Canadian reserve 
liabilities for the year in respect of its accident and sickness in- 
surance business in Canada exceeds the total of 


(i) the insurer’s mean Canadian outstanding premiums for the 
year in respect of that business, and 


(ii) 50% of the total of all amounts, each of which 1s its total 
reinsurance recoverables, as at the end of the year or as at the 
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end of the preceding taxation year, that are in respect of that 
business; 


(c) shall designate for a taxation year in respect of the insurer’s 
insurance business in Canada (other than a life insurance busi- 
ness or an accident and sickness insurance business) investment 
property of the insurer for the year with a total value for the year 
equal to the amount, if any, by which the insurer’s mean Cana- 
dian reserve liabilities for the year in respect of that business 
exceeds the total of 


(i) 50% of the total of all amounts each of which is the 
amount, as at the end of the year or as at the end of its pre- 
ceding taxation year, of a premium receivable or a deferred 
acquisition expense (to the extent that it is included in the 
insurer’s Canadian reserve liabilities as at the end of the year 
or preceding taxation year, as the case may be) of the insurer 
in respect of that business, and 


(ii) 50% of the total of all amounts, each of which is its total 
reinsurance recoverables, as at the end of the year or as at the 
end of the preceding taxation year, that are in respect of that 
business; 


(d) if 


(i) the insurer’s mean Canadian investment fund for a taxa- 
tion year 


exceeds 


(i1) the total value for the year of all property required to be 
designated under paragraph (a), (b) or (c) for the year, 


shall designate for the year, in respect of a particular insurance 
business that the insurer carries on in Canada, investment pro- 
perty of the insurer for the year with a total value for the year 
equal to that excess; 


(e) for greater certainty, under each of paragraphs (a), (b), (c) 
and (d), shall designate for the taxation year investment property 
with a total value for the year equal to the amount, if any, deter- 
mined under each of those paragraphs, and no investment pro- 
perty, or portion of investment property, designated for the year 
under any of paragraphs (a) to (d) may be designated for the 
year under any other paragraph; and 


(f) may designate for a taxation year a portion of a particular 
investment property if the designation of the entire property 
would result in a designation of property with a total value for 
the year exceeding that required to be designated under 
paragraphs (a) to (d) for the year. 


(3) Order of designation of properties — For the purpose of 
subsection (2), investment property of an insurer for a taxation year 
shall be designated for the year in respect of the insurer’s insurance 
businesses carried on by it in Canada in the following order: 


(a) Canadian investment property of the insurer for the year 
owned by the insurer at the beginning of the year that was desig- 
nated insurance property of the insurer for its preceding taxation 
year, except that such property shall be designated in the follow- 
ing order: 


(i) real and depreciable property, 


(ii) mortgages, hypothecs, agreements of sale and other 
forms of indebtedness in respect of real property situated in 
Canada or depreciable property situated in Canada or depre- 
ciable property leased to a person resident in Canada for use 
inside and outside of Canada, and 


(iii) other property; 


(b) investment property (other than Canadian investment pro- 
perty of the insurer for the year) owned by the insurer at the 
beginning of the year that was designated insurance property of 
the insurer for its preceding taxation year; 


(c) Canadian investment property of the insurer for the year 
(other than property included in paragraph (a)) in the order set 
out in subparagraphs (a)(i) to (iii); and 
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(d) other investment property. 


(4) Equity limit for the year — Notwithstanding subsections (2) 
and (3), 


(a) the total value for the year of Canadian equity property of an 
insurer that may be designated in respect of the insurer’s insur- 
ance businesses for a taxation year shall not exceed the insurer’s 
equity limit for the year; and 


(b) for a taxation year a portion of a particular Canadian equity 
property of an insurer may be designated if the designation of 
the entire property would result in a designation of Canadian eq- 
uity property of the insurer for the year with a total value for the 
year exceeding the insurer’s equity limit for the year. 


(5) Exchanged property — For the purposes of subsection (3), 
property acquired by an insurer in a particular taxation year is 
deemed to be designated insurance property of the insurer in respect 
of a particular business of the insurer for its preceding taxation year 
and to have been owned by the insurer at the beginning of the par- 
ticular taxation year if the property was acquired 


(a) by reason of 


(i) a transaction to which any of sections 51, 51.1, 85.1 and 
86 of the Act applies, 


(ii) a transaction in respect of which an election is made 
under subsection 85(1) or (2) of the Act, 


(iii) an amalgamation (within the meaning assigned by sub- 
section 87(1) of the Act), or 


(iv) a winding-up of a corporation to which subsection 88(1) 
of the Act applies, and 


(b) as consideration for or in exchange for property of the in- 
surer that was designated insurance property of the insurer in 
respect of the particular insurance business for its preceding tax- 
ation year. 


(6) Non-investment property — Non-segregated _ property 
owned by an insurer at any time in a taxation year (other than in- 
vestment property of the insurer for the year) that is used or held by 
the insurer in the year in the course of Carrying on an insurance 
business in Canada is deemed to be designated insurance property 
of the insurer for the year in respect of the business. 


(7) Policy loan excluded from designated property — Not- 
withstanding any other provision in this Part, a policy loan payable 
fo an insurer is not designated insurance property of the insurer. 
History: S. 2401 substituted by P.C. 2000-1714, November 30, 2000, Canada Gazette. 
Part II, December 20, 2000, subsec. 2(2), applicable to 1999 er seg. 

Definitions [Reg. 2401]: “amount”, “business” —ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1); “Canadian equity property”, “Canadian investment pro- 
perty”, “Canadian reserve liabilities’ — Reg. 2400(1); “corporation” —ITA 248(1), 
Interpretation Act 35(1); “depreciable property” — ITA 13(21), 248(1); “designated in- 


surance property” —ITA 138(12), 248(1): “equity limit” — Reg. 2400(1); “in- 
SO aly.) 248(1); “investment property” — Reg. 2400(1); “life insurance busi- 
ness” —ITA 248(1); “mean Canadian investment fund” —Reg. 2412(1); “mean 


Canadian outstanding premiums”, “mean Canadian reserve liabilities”, “mean policy 
loans” — Reg. 2400(1); “Minister”, “person” — ITA 248(1); “policy loan” —ITA 
138(12); “prescribed”, “property” —ITA 248(1); “resident in Canada” — ITA 250; 
“segregated fund” — ITA 138.1(1); “taxation year’ —ITA 249: “value” — Reg. 
2400(1). 


2402. Income from Participating life insurance busi- 
nesses — For the purposes of clause 138(3)(a)(iii)(B) of the Act 
and subparagraph 309(1)(e)(1), in computing a life insurer’s income 
for a taxation year from its participating life insurance business car- 
ried on in Canada, 


(a) there Shall be included that proportion of the insurer’s gross 
Canadian life investment income for the year that 


(i) the aggregate of the insurer’s mean maximum tax actua- 
ral reserve for the year in respect of participating life insur- 
ance policies in Canada and the mean amount on deposit 
with the insurer for the year in respect of those policies 
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is of 


(ii) the aggregate of amounts, each of which is 


Proposed Repeal — Reg. 2402(b)(iv) 
Application: The June 1, 1995 draft regulations (securities held by financial institu- 
tions), subsec. 2(2), will repeal subpara. 2402(b)(iy), applicable to taxation years that 


(A) the insurer’s mean maximum tax actuarial reserve for begin after 1992, 


the year in respect of a class of life insurance policies in 


Canada, or 


Technical Notes: Subparasraph 2402(b) (iv), inate: to a transitional provision intro- 
duced in conjunction with the 1987 tax reform measures. The transitional provision, 


(B) the mean amount on deposit with the insurer for the and subparagraph 2402(b)(iv), last applied fo taxation years that began in 1992. The 
year in respect of a class of policies described in clause | S¥>Patagraph is repealed since it is no longer applicable. 


(A); 
Proposed Addition — Reg. 2402(a.1) 


(a.1) there shall be included the amount determined by the 
formula 


Cc 
A+B)xX= 


where 


A. is the amount it peaquined by subsection 142.5(5) of the ie to 


be included in computing the insurer’s income for the year, 


B is the amount deemed by subsection 142.5(7) of the Act to 
be a taxable capital gain of the insurer for the year from the 
disposition of property, 


C is the amount determined under subparagraph (a)(i) for the 
taxation year of the insurer that includes October 31, 1994, 
and 


.v a is the amount determined under subparagraph (a)(ii) for the 
taxation year of the insurer that includes October 31, 1994; 


Application: The June 1, 1995 draft regulations (securities held by financial institu- 
tions), subsec. 2(1), will add para. 2402(a.1), applicable to taxation’ oN that end 
after October 30, 1994. 


Technical Notes: Section 2402 contains rules for detenmmiae a life insurer's 


income for a year from carrying on its participating life insurance business in Can-. 


ada. This income is relevant for subparagraph 138(3)(a)(iii) of the Act, which permits 
an insurer to deduct policy dividends to the extent that the total amount of dividends 
paid after its 1968 taxation year does not exceed the total amount of its participating 
business income after that year. Section 2402 is amended to reflect the new rules in 
the Act for the tax treatment of securities held by financial institutions, and to wae 
provisions which are no longer applicable. 


New paragraph 2402(a. 1) includes in an insurer’s income from its participating busi- 


ness for a taxation year an amount in respect of the transition adjustments for the 
mark-to-market requirement for shares. The amount included is equal to a proportion 
of the transition amount for non-capital gains included in the insurer’s income for the 
year by subsection 142.5(5) of the Act, plus the same proportion of the insurer’s 
deemed taxable capital gain for the year under subsection 142.5(7). The ratio used 
for this purpose is equal to the ratio used under paragraph 2402(a) in determining the 
proportion of the insurer’s gross Canadian life investment income for its taxation 
year that includes October 31, 1994 that is included in its income from its participat- 
ing business. Paragraph 2402(a.1) applies to taxation years dine after October 30, 
1994, 


(b) there shall be included 


(i) the amount deducted by the insurer under subparagraph 
138(3)(a)(iv) of the Act in computing its income for the im- 


mediately preceding taxation year, 


(ii) the insurer’s maximum tax actuarial reserve for the im- 
mediately preceding taxation year in respect of participating 


life insurance policies in Canada, 


(iii) the maximum amount deductible by the insurer under 
subparagraph 138(3)(a)(ii) of the Act in computing its in- 
come for the immediately preceding taxation year in respect 


of participating life insurance policies in Canada, and 


(iv) that proportion of the amount included in income by the 


insurer for the year under section 12.3 that 


(c) there shall not be included any amount in respect of the in- 
surer’s participating life insurance policies in Canada that was 
deducted under subparagraphs 138(3)(a)(i) or (ii) of the Act in 
computing its income for the immediately preceding taxation 
year; 

(d) except as otherwise provided in paragraph (a), there shall not 
be included any amount as a reserve that was deducted under 
paragraph 20(1)(1) of the Act in computing the insurer’s income 
for the immediately preceding taxation year; 


(e) except as otherwise provided in paragraph (a), there shall not 
be included 


(i) any amount that was included in income for the year by 
the insurer pursuant to 138(4)(b) or (c) of the Act, or 


(i1) any amount that was included in computing the insurer’s 
gains or taxable capital gains for the year from the disposi- 
tion of property; 


Proposed Amendment — Reg. 2402(e) 
(e) except as provided in paragraph (a), there shall not be in- 
cluded any amount that was included in determining the in- 
surer’s gross Canadian life investment income for the year; 
Application: The June 1, 1995 draft regulations (securities held by financial institu- 


tions), subsec. 2(3), will amend para, 2402(e) to read as above, applicable to taxation 
years that end after February 22, 1994. 


Technical Notes: Paragraph 2402(e) provides that certain amounts are not included 
in computing an insurer’s income from its participating life insurance business, except 
as provided by paragraph 2402(a). Paragraph 2402(e) is amended so that it applies with 
respect to all amounts included in determining an insurer’s gross Canadian life invest- 
ment income. This amendment 1s made for purposes of clarification, and because of the 
introduction of the new rules for the taxation of securities held by financial institutions. 
In this latter regard, subparagraph 2402(e)(i) refers to paragraphs a. and (c) of 
the Act, which are being repealed, 


_ Proposed Addition — Reg. 2402(e.1), (e.2) 


, j 1) except as provided in paragraph (a.1), there shall not be 
included the amounts referred to in the descriptions of A and B 
in that paragraph; 

(e.2) where the year includes October 31, 1994, there shall be 
deducted the amount determined by the formula 


8 
At Bx] 
(A+B) x= 


where 


A is the amount 1 deducted unger subsection 142.5(4) of the 
Act in computing the insurer’s income for the year, 

B_ is the amount deemed by subsection 142.5(6) of the Act to 
be an allowable capital loss of the insurer for the year from 
the disposition of property, 

C is the amount determined under subparagraph (a)(i) for the 

year, and 
__D is the amount determined under subparagraph (a)(ii) for the 
_ year; 
Application: The June 1, 1995 draft regulations (securities held by financial institu- 
tions), subsec. 2(4), will add paras. 2402(e.1) and (e.2), applicable to taxation years 


(A) the amount determined under clause (f)(i1i)(A) for its | that end after October 30, 1994. 
first taxation year that commences after June 17, 1987 | technical Notes: New paragraph 2402(e.1) provides that the transition amounts 


and ends after 1987 
is of 


associated with the introduction of the mark-to-market requirement for shares are not 
to be included in an insurer’s income from its participating life insurance business, 
except as provided by new paragraph 2402(a.1). 


(B) the amount determined under clause (f)(ili)(B) for its | Ney paragraph 2402(e.2) provides for a deduction in computing an insurer's income 
first taxation year that commences after June 17, 1987 | from its participating business in respect of the transition deductions associated with 


and ends after 1987; 


the introduction of the mark-to-market requirement for shares. This deduction applies 
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for the insurer’s taxation year that includes October 31, 1994. The deducted amount 
is equal to a proportion of the transition deduction for non-capital gains claimed by _ 
the insurer under subsection 142.5(4) of the Act, plus the same proportion of the 
allowable capital loss claimed by the insurer under subsection 142.5(6). The ratio _ 
used for this purpose is equal to the ratio used under paragraph 2402(a) in determ 
ing the proportion of the insurer’s gross Canadian life investment income for its te 
tion year that includes October 31, 1994 that is included in its income from its partic-_ 
ipating business, _ - 


(f) there shall be deducted 


(1) the insurer’s maximum tax actuarial reserve for the year in 
respect of participating life insurance policies in Canada, 


(ii) the maximum amount deductible by the insurer under 
subparagraph 138(3)(a)(ii) of the Act in computing its in- 
come for the year in respect of participating life insurance 
policies in Canada, and 


(iil) that proportion of the amount deducted from income by 
the insurer for the year under subsection 20(26) that 


(A) the amount determined in respect of the insurer for 
the year under subparagraph (a)(i), 


is of 
(B) the amount determined in respect of the insurer for 
the year under subparagraph (a)(ii); 


Proposed Repeal — Reg. 2402(f)(iii) _ 
Application: The June 1, 1995 draft regulations (securities held by financial institu- 
tions), subsec, 2(5), will repeal subpara. 2 (ili), applicable to taxation years that 
begin after 1992. — . . . 
Technical Notes: Subparagraph 2402(f)(iit) relates to a transitional deduction pro- 
vided in conjunction with the 1987 tax reform measures. The transitional deduction, 
and subparagraph 2402(f)(iii), applied to an insurer’s first taxation year that began after 
June 17, 1987 and ended after 1987. The subparagraph is repealed since it is no longer 


applicable. i 


(g) no deduction shall be made in respect of any amount deduct- 
ible under subparagraph 138(3) (a)(iii) or (iv) of the Act in com- 
puting the insurer’s income for the year; 


(h) except as as otherwise provided in paragraph (a), no deduc- 
tion shall be made in respect of 


(i) any amount deductible under paragraph 138(3)(b) or (d) 
of the Act in computing the insurer’s income for the year, 


(ii) any amount deductible as a reserve under paragraph 
20(1)() of the Act in computing the insurer’s income for the 
year, or 


(ili) any amount included in computing the insurer’s losses or 
allowable capital losses for the year from the disposition of 
property; 
___ Proposed Amendment — Reg. 2402(h) 
(h) except as provided in paragraph (a), no deduction shall be 
made in respect of - 
(i) any amount taken into account in determining the in- 
surer’s gross Canadian life investment income for the year, 
or > 2 


_ (ii) any amount deductible under paragraph 20(1)(1) of the 
Act in computing the insurer’s income for the year; 
Application: The June 1, 1995 draft regulations (securities held by financial institu- 
tions), subsee. 2(6), will amend para. 2402(h) to read as above, applicable to taxation 
years that end after February 22, 1994. 


Technical Notes: Paragraph 2402(h) provides that certain amounts are not deducted 


in computing an insurer’s income from its participating life insurance business, except 
as provided by paragraph 2402(a). Paragraph 2402(h) is amended so that it applies with 
respect to all amounts that are included in determining an insurer’s gross Canadian life 
investment income. This amendment is made for purposes of clarification and because 
of the introduction of the new rules for the taxation of securities held by financial insti- 
tutions. In this latter regard, subparagraph 2402(h)(i) refers to paragraphs 138(3)(b) and 
(d) of the Act, which are being repealed. ; 8 


Proposed Addition — Reg. 2402(h.1) 


(h.1) except as provided in paragraph (e.2), no deduction shall 
be made in respect of the amounts referred to in the descrip- 
tions of A and B in paragraph (e.2); 2 
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Application: The June 1, 1995 
tions), subsec. 2(7), wil 


2402(.2). 


(i) except as otherwise provided in paragraph (f), no deduction 
shall be made in respect of a reserve deductible under subpara- 
graph 138(3)(a)(i) or (ii) of the Act in computing the insurer’s 
income for the year; and 


(j) except as otherwise provided in this section, the provisions of 
the Act relating to the computation of income from a source 
shall apply. 


History: Subpara. 2402(b)(iii) added, and paras. (c) to (f), (h) and (i) substituted, by 
P.C. 1990-2002, s. 7, September 20, 1990, Canada Gazette, Part II, October 10, 1990, 
applicable in respect of taxation years beginning after June 17, 1987 and ending after 
1987 except that in its application in respect of [an insurer’s] first such taxation year, 


(a) subpara. (b)(iii) shall be read as follows: 


“(iii) the maximum amount of a reserve deductible by the insurer in comput- 
ing its income for the immediately preceding taxation year in respect of un- 
paid claims under participating life insurance policies in Canada received by 
the insurer before the end of that year, and”; 


(b) para. (c) shall be read as follows: 


“(c) there shall not be included any amount in respect of the insurer’s partici- 
pating life insurance policies in Canada that was deducted in computing its 
income for the immediately preceding taxation year under subparagraph 
138(3)(a)(i) of the Act or as a reserve in respect of unpaid claims received 
before the end of that year;” and 


(c) para. (d) shall read as it read for [the insurer’s] last taxation year ending before 
1988. 


All that portion of s. 2402 preceding para. (a) substituted by P.C. 1983-3530, s. 7, 
November 17, 1983, Canada Gazette, Part Il, November 24, 1983, applicable to taxa- 
tion years commencing after 1982. 


Definitions [Reg. 2402]: “allowable capital loss’—ITA 38(b), 248(1): 
“amount” —ITA 248(1); “Canada” —ITA 255, Interpretation Act 35(1); “disposi- 
tion” — ITA 248(1); “financial institution”, “gross Canadian life investment  in- 
come’ — Reg. 2400(1); “immediately preceding taxation year” — Reg. 2409(1), (4); 


“insurer”, “life insurance business” —ITA 248(1); “life insurance policies in Can- 
ada” —ITA 138(12); “life insurer’ —ITA 248(1); “maximum tax actuarial re- 
serve” — ITA 138(12); “mean maximum tax actuarial reserve” — Reg. 2400(1); “‘par- 


ticipating life insurance policy” —ITA 138(12): “property” —ITA 248(1); “taxable 
capital gain” —ITA 38(a), 248(1); “taxation year’ — ITA 249, 


2403. Branch tax elections — (1) An election referred to in sub- 
section 219(4) of the Act shall be made by a non-resident insurer in 
respect of a taxation year by filing, with its return of income re- 
quired by subsection 150(1) of the Act to be filed for the year, a 
letter in duplicate stating 


(a) the insurer elects under subsection 219(4) of the Act; and 


(b) the amount the insurer elects to deduct under subsection 
219(4) of the Act. 


(2) Where a joint election referred to in subsection 219(5.2) of the 
Act is made by a non-resident insurer and a qualified related corpo- 
ration (within the meaning assigned by subsection 219(8) of the 
Act) of the non-resident insurer in respect of a taxation year of the 
non-resident insurer, it shall be made by filing, with the non-resi- 
dent insurer’s return of income required by subsection 150(1) of the 
Act to be filed for the year in which the event to which the election 
relates occurred, a letter in duplicate signed by an authorized officer 
of the non-resident insurer and an authorized officer of the qualified 
related corporation stating 


(a) whether paragraphs 219(5.2)(a) and (b) of the Act apply; and 


(b) the amount elected under subsection 219(5.2) of the Act. 


History: Para. 2403(2)(a) substituted by P.C. 2000-1714, November 30, 2000, Canada 
Gazette, Part I], December 20, 2000, s. 3, applicable to 1999 er seg. 


Subsec. 2403(2) added by P.C. 1981-2121, s. 1, July 29, 1981, Canada Gazette, Part II, 
August 12, 1981, effective December 12, 1979, 
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Definitions [Reg. 2403]: “amount”? —ITA 248(1); “corporation” —ITA 248(1), 
Interpretation Act 35(1); “insurer”, “non-resident”, “officer” —ITA 248(1); “re- 
lated” — ITA 251(2)-(6); “taxation year’ — ITA 249, 


2404. Currency conversions [inapplicable since 1999] — 
For the purposes of this Part, where any amount is determined in a 
currency other than Canadian currency, that amount shall be con- 
verted to Canadian currency using the current rate of exchange, as 
required for the purposes of the relevant authority, on the date in 
respect of which the amount is determined. 

Related Provisions: Reg. 2406 — Reg. 2404 does not apply as of 1999. 


Definitions [Reg. 2404]: “amount” —ITA 248(1); 
2405(3). 


“relevant authority” — Reg. 


2405. Interpretation [inapplicable since 1999] — (1) In this 
Part, 


(a) “total depreciation” has the meaning assigned by paragraph 
13(21)(e) [13(21)“total depreciation’’] of the Act; 


(b) “accumulated 1968 deficit”, “amount payable”, “gross in- 
vestment revenue”, “life insurance policy”, “life insurance pol- 
icy in Canada”, “maximum tax actuarial reserve”, “non-segre- 
gated property”, “participating life insurance policy”, “policy 
loan” and “surplus funds derived from operations” have the 
meanings assigned by subsection 138(12) of the Act; and 


(c) “segregated fund” and “segregated fund policies” have the 
meaning assigned by subsection 138.1(1) of the Act. 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


(2) For the purposes of subsection 138(14) of the Act, the expres- 
sions “Canadian investment fund for a taxation year”, “specified 
Canadian assets” and “value for the taxation year” have the mean- 
ings prescribed therefor by subsection 2404(1) as it read in its appli- 
cation to the 1977 taxation year. 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


(3) In this Part and for the purposes of paragraph 219(7)(a) 
[219(7)“attributed surplus for the year”] of the Act, 


“attributed surplus for the year’’, for a taxation year in respect of 
a non-resident insurer, means the aggregate of 


(a) its property and casualty surplus for the year, and 


(b) an amount equal to the percentage (that is the life surplus 
factor for the year) of the amount for the year determined under 
clause (a)(i)(B) of the definition “life surplus factor” in this 
subsection; 

Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


Proposed Addition — Reg. 2405(3)"Canadian 
business property” [temporary] | 


“Canadian business property” of an insurer for a taxation fie 
in respect of an insurance business means 


(a) where the insurer was resident in Canada throughout the 
year and either did not carry on a life insurance business in the 
year or did not carry on an insurance business outside Canada 
in the year, the property used by it in the year in, or held by it 
in the year in the course of, carrying on the business in Can- 
ada, and 


(b) in any other case, the property designated under subsection 

2400(1) for the year by the insurer in respect of the business; 
Application: The June 1, 1995 draft regulations (securities held by financial institu- 
tions), subsec. 3(10), will add the definition “Canadian business property” to subsec. 
2405(3), applicable to taxation years that end after February 22, 1994. Reg. 2405 no 
longer applies as of 1999; see Reg. 2406. 
Technical Notes: A definition of “Canadian business property” is added to subsec- 
tion 2405(3). This expression is used in the definition of “gross Canadian life invest- 
ment income”, which is also in subsection 2405(3). 
In the case of an insurer that is required to designate property under subsection 
2400(1), the “Canadian business property” of the insurer for a taxation year in re- 
spect of an insurance business is the property designated for the year in respect of the 
business. (The designation rules apply to non-resident insurers, and to multinational 
resident life insurers.) 


Reg. 
S. 2405(3) Can 


The “Canadian business property” of any other insurer for a taxation year in respect 
of an insurance business is the property that is factually determined to have been 
used by the insurer in the year in, or held by it in the year in the course of, carrying 
on the business in Canada. 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“Canadian equity property” means 


(a) a share of the capital stock of, or an income bond, income 
debenture, small business development bond or a small business 


bond issued by, a person (other than a designated corporation) or 


partnership, as the case may be, resident in Canada, or 


(b) that proportion of shares of the capital stock of a designated 
corporation or an interest in a partnership or trust that 


(i) the aggregate value for the year of Canadian equity pro- 
perty owned by the designated corporation or the partnership 
or trust, as the case may be, 


is of 
(ii) the aggregate value for the year of all property owned by 
the designated corporation, or partnership or trust, as the case 
may be; 
Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“Canadian investment fund”, as at the end of a taxation year, in 
respect of 


(a) a life insurer resident in Canada, means the positive amount 
determined by the formula 


[$cc 


where 


A is the amount of the insurer’s Canadian reserve liabilities as 
at the end of the year, 


Bis the amount of the insurer’s total reserve liabilities as at the 
end of the year, 


C is the total of 


(1) the aggregate amount of policy loans and foreign pol- 
icy loans of the insurer as at the end of the year, and 


(i) the valuation of all property of the insurer as at the 
end of the year each of which is 
(A) an investment property, 
(B) money, or 
(C) a balance (other than a property included under 
(A) or (B)) standing to the insurer’s credit as or on 
account of amounts deposited with a corporation au- 
thorized to accept deposits or to carry on the business 
of offering to the public its services as a trustee, 


D 1s the total of 


(i) the aggregate of all amounts each of which is an 
amount outstanding as at the end of the year in respect of 
a debt (other than a debt referred to in paragraph (h) of 
the definition “valuation” in this subsection or an amount 
referred to in subparagraph (ii)) owing by the insurer in 
respect of money borrowed by the insurer (other than 
money used by the insurer for the purpose of earning in- 
come from a source that is not an insurance business), and 


(11) the aggregate of all amounts each of which is the 
amount of a cheque outstanding at the end of the year 
drawn on an account of the insurer maintained with a cor- 
poration authorized to accept deposits or to carry on the 
business of offering to the public its services as a trustee, 
and 


E is the aggregate amount of the policy loans of the insurer as 
at the end of the year, and 

(b) a non-resident insurer, means the amount, if any, by which 

the aggregate of amounts each of which is 
(i) a maximum tax actuarial reserve of the insurer for the 
year, 
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(i.1) the maximum amount that the insurer is entitled to claim 
under subparagraph 138(3)(a)@i) of the Act for the year, 


(ii) the maximum amount that the insurer is entitled to deduct 
under paragraph 20(7)(c) of the Act in computing its income 
for the year determined on the assumption that it carried on 
no other than life insurance business other than an accident 
and sickness insurance business, 


(iii) the amount of policy dividends, to the extent that such 
dividends were not included under subparagraph (i) or (ii), 
that will, according to the annual report of the insurer filed 
with the relevant authority for the year or, where the insurer 
was throughout the year subject to the supervision of the rel- 
evant authority but was not required to file an annual report 
with the relevant authority for the year, according to its fi- 
nancial statements for the year, as at the end of the year, be- 
come payable by the insurer in the immediately following 
year under its participating life insurance policies, 


(iv) a liability (other than a debt referred to in paragraph (h) 
of the definition “valuation” in this subsection) or a reserve 
(other than the insurer’s investment valuation reserve) as re- 
ported by the insurer in its annual report for the year to the 
relevant authority or, where the insurer was throughout the 
year subject to the supervision of the relevant authority but 
was not required to file an annual report with the relevant 
authority for the year, in its financial statements for the year, 
that was incurred or provided for in the course of carrying on 
the insurer’s property and casualty insurance business in 
Canada except to the extent those amounts are already in- 
cluded under subparagraph (ii), 


(v) a debt (other than a debt referred to in paragraph (h) of 
the definition “valuation” in this subsection) owing by the in- 
surer at that time that was incurred in the course of carrying 
on an insurance business (other than a property and casualty 
insurance business) in Canada, except to the extent those 
amounts are already included under subparagraph (i), (i.1) or 
(iii), or 

(vi) the amount that is the greater of 

(A) the amount, if any, by which the aggregate of 


(1) the insurer’s surplus funds derived from operations 
‘computed as at the end of the immediately preceding 
taxation year, and 


(II) the aggregate of amounts in respect of which the 
insurer has made an election under subsection 219(4) 
or (5.2) of the Act, each of which is an amount in- 
cluded in the aggregate determined in respect of the 
insurer under subparagraph 219(4)(a)(i.1) of the Act at 
the end of the immediately preceding taxation year 


exceeds 


(III) the aggregate of amounts determined in respect of 
the insurer under subparagraphs 219(4)(a)(ii), (iil), (iv) 
and (v) of the Act, as at the end of the taxation year, 
and 


(B) the insurer’s attributed surplus for the year, 
exceeds the aggregate of 


(vii) the aggregate valuation of all non-segregated property 
referred to in paragraph 2400(1)(e) at the end of the year in 
respect of all the insurer’s insurance businesses carried on in 
Canada other than property that is 


(A) money, or 


(B) a balance standing to the insurer’s credit as or on ac- 
count of amounts deposited with a corporation authorized 
to accept deposits or to carry on the business of offering 
to the public its services as a trustee, and 


(viii) the aggregate amount of the insurer’s deferred acquisi- 
tion expenses in respect of its property and casualty insur- 
ance business in Canada reported by the insurer in its annual 


Income Tax Regulations 


report for the year to the relevant authority or, where the in- 
surer was throughout the year subject to the supervision of 
the relevant authority but was not required to file an annual 
report with the relevant authority for the year, in its financial 
statements for the year; 


Reiated Provisions: ITA 257 — Negative amounts in formulas; Reg. 2405(5) — 
Mark-to-market rule to be ignored; Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“Canadian investment fund for the year’’, for a taxation year in 
respect of a life insurer resident in Canada and a non-resident in- 
surer, means the amount determined under section 2412; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“Canadian investment property” of an insurer for a taxation year 
means an investment property (unless the insurer is a non-resident 
insurer and it is established by the insurer that the investment pro- 
perty is not effectively connected with its Canadian insurance busi- 
nesses) that is 


(a) land or depreciable property situated in Canada and, for that 
purpose, depreciable property of an insurer leased by a person 
resident in Canada for use inside and outside of Canada shall be 
deemed to be depreciable property situated in Canada, 


(b) a Canadian equity property, 
(c) a Canadian resource property, 


(d) a mortgage, an agreement of sale or any other form of in- 
debtedness in respect of property referred to in paragraph (a), 


(e) an amount in Canadian currency standing to the insurer’s 
credit as or on account of amounts deposited with a corporation 
resident in Canada authorized to accept deposits or to carry on 
the business of offering to the public its services as a trustee, 


(f) a bond, debenture or other form of indebtedness (other than a 
property described in paragraph (d) or (e)) in Canadian currency 
issued by 


(1) a person resident in Canada, a Canadian partnership or a 
partnership an interest in which is an investment property de- 
scribed in paragraph (g), 


(ii) the Government of Canada, 
(ili) the government of a province of Canada, or 


(iv) any other political subdivision of Canada or of any prov- 
ince of Canada, or 


(g) a property (to the extent it is not a property described in par- 
agraph (b)) that is 


(1) a share of a designated corporation resident in Canada, 
(11) an interest in a partnership, or 
(iil) an interest in a trust resident in Canada, 


where not less than 75 per cent of the aggregate value for the 
year of all property of the corporation, partnership or trust, as 
the case may be, is in respect of property each of which is pro- 
perty described in paragraphs (a) to (f); 

Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999, 


“Canadian reserve liabilities” of an insurer, as at the end of a tax- 
ation year, means the aggregate amount of the insurer’s liabilities 
and reserves (other than liabilities and reserves in respect of 
amounts payable out of segregated funds) in respect of its insurance 
policies in Canada, as determined for the purposes of the relevant 
authority at the end of the year or as would be determined at that 
ume if the relevant authority required such a determination; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“designated corporation”, in respect of an insurer, at any time ina 
taxation year, means a corporation in respect of which the insurer or 
the insurer and persons or partnerships that do not deal at arm’s 
length with the insurer held, at any time in the year, shares that rep- 
resented 30 per cent or more of the common shares of the corpora- 
tion outstanding at that time; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 
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“equity limit for the year”, for a taxation year, means 
(a) in respect of a life insurer resident in Canada, the greater of 


(i) that proportion of the aggregate value for the year of all 
the insurer’s equity property that 


(A) the amount, if any, by which the insurer’s mean Ca- 
nadian reserve liabilities exceed the aggregate of the in- 
surer’s mean policy loans for the year and '/2 of the aggre- 
gate of outstanding premiums of the insurer in respect of 
its insurance businesses in Canada as determined for the 
purposes of the relevant authority at the end of the year 
and the immediately preceding taxation year, 


is of 


(B) the amount, if any, by which the insurer’s mean total 
reserve liabilities exceed the aggregate of the insurer’s 
mean policy loans and foreign policy loans for the year 
and '/2 of the aggregate of outstanding premiums of the 
insurer in respect of its insurance businesses as deter- 
mined for the purposes of the relevant authority at the end 
of the year and the immediately preceding taxation year, 
and 


(ii) 8 per cent of the insurer’s Canadian investment fund for 
the year, 


(b) in respect of a non-resident insurer (other than a life insurer), 
'/s of the aggregate of 


(i) the amount, if any, by which the insurer’s mean Canadian 
reserve liabilities exceed '/2 of the aggregate of the amounts 
of the insurer’s deferred acquisition expenses and premiums 
receivable at the end of the year and the immediately preced- 
ing year to the extent that those amounts were included in the 
insurer’s Canadian reserve liabilities for those years in re- 
spect of the insurer’s business in Canada as determined for 
the purposes of the relevant authority, and 


(ii) the insurer’s property and casualty surplus for the year, 
and 


(c) in respect of a non-resident life insurer, the aggregate of 
(i) the insurer’s life equity limit for the year, and 
(ii) '/4 of the aggregate of 


(A) the amount, if any, by which the insurer’s mean Ca- 
nadian reserve liabilities for the year exceed '/2 of the ag- 
gregate of the amounts of the insurer’s deferred acquisi- 
tion expenses and premiums receivable at the end of the 
year and the immediately preceding year in respect of the 
insurer’s business in Canada as determined for the pur- 
poses of the relevant authority to the extent that those 
amounts were included in the insurer’s Canadian reserve 
liabilities for those years (determined on the assumption 
that the only insurance business carried on in Canada by 
the insurer was a property and casualty insurance busi- 
ness), and 


(B) the insurer’s property and casualty surplus for the 
year; 
Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“equity property” means 
(a) a share of the capital stock of, or an income bond, income 
debenture, small business development bond or small business 
bond issued by, a person (other than a designated corporation) or 
partnership, as the case may be, or 
(b) that proportion of shares of the capital stock of a designated 
corporation or an interest in a partnership or trust that 
(i) the aggregate value for the year of equity property owned 
by the designated corporation or the partnership or trust, as 
the case may be, 
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is of 
(ii) the aggregate value for the year of all property owned by 
the designated corporation or the partnership or trust, as the 
case may be; 
Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“foreign policy loan” means an amount advanced at a particular 
time by an insurer to a policyholder in accordance with the terms 
and conditions of a life insurance policy, other than a life insurance 
policy in Canada; 

Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“sross Canadian life investment income” of a life insurer for a 
taxation year means the amount, if any, by which the aggregate of 


(a) the insurer’s gross investment revenue for the year to the ex- 
tent that that revenue is from non-segregated property of the in- 
surer used by it in the year in, or held by it in the year in the 
course of, carrying on its life insurance business in Canada, 


(b) the amount included in computing the insurer’s income for 
the year under paragraph 138(9)(b) of the Act, 


(c) the amounts included in computing the insurer’s income for 
the year under paragraphs 138(4)(b) and (c) of the Act, 


(d) that portion of the amount included in computing the in- 
surer’s income for the year under paragraph 12(1)(d) of the Act 
in respect of amounts deducted in computing the insurer’s in- 
come under paragraph 20(1)(1) of the Act in the immediately 
preceding taxation year in respect of a Canada security (within 
the meaning assigned by paragraph 138(12)(c) [138(12)“Canada 
security” ] of the Act) owned by the insurer, 


(e) the amount included in computing the insurer’s gains for the 
year from the disposition of property (other than a Canada secur- 
ity or capital property), 

(f) the amount included in computing the insurer’s taxable capi- 
tal gains for the year from the disposition of property, and 


(g) the amount deducted in computing the insurer’s income for 
the immediately preceding taxation year under paragraph 
138(3)(c) of the Act (as it read in its application to taxation years 
commencing before June 17, 1987 or ending before 1988), 


exceeds the aggregate of 


(h) the amounts deducted in computing the insurer’s income for 
the year under paragraphs 138(3)(b) and (d) of the Act, 


(1) the amount deducted in computing the insurer’s income for 
the year under paragraph 20(1)(1) of the Act in respect of a Can- 
ada security (within the meaning assigned by paragraph 
138(12)(c) [138(12)“Canada security”] of the Act) owned by the 
insurer, 


(j) the amount included in computing the insurer’s losses for the 
year from the disposition of property (other than a Canada secur- 
ity or capital property), and 

(k) the amount included in computing the insurer’s allowable 
capital losses for the year from the disposition of property; 


Proposed Amendment — Reg. 2405(3)“gross 
Canadian life investment income” [temporary] 


“sross Canadian life investment income” of a life insurer for a 
taxation year means the amount, if any, by which the aggregate of 


(a) the insurer’s gross investment revenue for the year, to the 
extent that the revenue is from Canadian business property of 
the insurer for the year in respect of the insurer’s life insurance 
business, 


(b) the amount included in computing the insurer’s income for 
the year under paragraph 138(9)(b) of the Act, 
(c) [Proposed repeal] 


(d) the portion of the amount deducted under paragraph 
20(1)() of the Act in computing the insurer’s income for the 
preceding taxation year that was in respect of Canadian busi- 
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ness property of the insurer for that year in respect of the in- 
surer’s life insurance business, 


(d.1) the total of all amounts each of which is an amount in- 
cluded under section 142.4 of the Act in the insurer’s income 
for the year in respect of a property disposed of by the insurer 
that was, in the taxation year of disposition, a Canadian busi- 
ness property of the insurer for that year in respect of the in- 
surer’s life insurance business, 


(e) the total of all amounts each of which is the insurer’s gain 

for the year from the disposition of a Canadian business pro- 
perty of the insurer for the year in respect of the insurer’s life 

insurance business, other than a capital property or a property 

in respect of which section 142.4 of the Act applies, and 


(f) the total of all amounts each of which is the insurer’s taxa- 
ble capital gain for the year from the disposition of a Canadian 
business property of the insurer for the year in respect of the 
insurer’s life insurance business, 


(g) [Proposed repeal] 
exceeds the aggregate of 
(h) [Proposed repeal] 


(i) the portion of the amount deducted under paragraph 
20(1)() of the Act in computing the insurer’s income for the 
year that is in respect of debt obligations that are Canadian 
business property of the insurer for the year in respect of the 
insurer’s life insurance business, 


(i.1) the total of all amounts each of which is an amount de- 
ductible under section 142.4 of the Act in computing the in- 
surer’s income for the year in respect of a property disposed of 
by the insurer that was, in the taxation year of disposition, a 
Canadian business property of the insurer for that year in re- 
spect of the insurer’s life insurance business, 


G) the total of all amounts each of which is the insurer’s loss 
for the year from the disposition of a Canadian business pro- 
perty of the insurer for the year in respect of the insurer’s life 
insurance business, other than a capital property or a property 
in respect of which section 142.4 of the Act applies, and 


(k) the total of all amounts each of which is the insurer’s al- 
lowable capital loss for the year from the disposition of a Ca- 
nadian business property of the insurer for the year in respect 
of the insurer’s life insurance business: 


Application: The June 1, 1995 draft regulations (securities held by financial institu- 
tions). subsees. 3(1) to (9), will amend paras. (a), (d), (e), (f). (i), (j) and (k) of the 
definition “gross Canadian life investment income” in subsec. 2405(3) to read as 
above, will add paras. (d.1) and (i.1), and will repeal paras. (c), (g) and (h): para. (a) 
applicable (see also Reg. 2406) to taxation years that end after June 1, 1995, paras. (c), 
(d). (g). (h) and (i) applicable to taxation years that begin after February 22, 1994, 
paras. (d.1) and (e) applicable to dispositions of property that occur after February 22, 
1994 except that in its application to property disposed of in a taxation year that ends 
on or before June 1. 1995, para. (e) shall be read as follows: 


(e) the amount included in computing the insurer’s gains for the year from the 
disposition of property (other than capital property or property in respect of 
which section 142.4 of the Act applies), 
para. (f) applicable to taxation years that end after October 30. 1994 except that in its 
application to property disposed of in a taxation year that ends on or before June 1, 
1995, para. (f) shall be read as follows: 


(f) the amount included in computing the insurer’s taxable capital pains for the 
year from the disposition of property (other than an amount included because of 
subsection 142.5(7)) of the Act), 


paras. (i.1) and (j) applicable to dispositions of property that occur after February 22, 
1994 except that in its application to Property disposed of in a taxation year that ends 
on or before June 1, 1995, para. (j) shall be read as follows: 


(j) the amount included in computing the insurer’s losses for the year from the 
disposition of property (other than capital property or property in respect of 
which section 142.4 of the Act applies), 


para. (k) applicable to taxation years that end after October 30, 1994 except that in its 


application to property disposed of in a taxation year that ends on or before June 1. 
1995, para. (k) shall be read as follows: of 


(k) the amount included in computing the insurer’s allowable capital losses for 
the year from the disposition of property (other than an amount included because 
of subsection 142.5(6)) of the Act): 


Income Tax Regulations 


Technical Notes: Subsection 2405(3) defines a number of expressio 


‘defined for © purpose of 
section 2402, which contains rales for determining an insurer's income for a year from 
carrying on its participating life insurance business in Canada. Several amendments are 
made to this definition: 2 — 

Paragraph (a) is amended to use the newly-defined term “Canadian business pro- 
perty’, which is defined in subsection 2405(3). Gross investment revenue from 
such property held in respect of an insurer’s life insurance business is included by 
paragraph (a) in determining the insurer’s gross Canadian life investment income. 


° 


This amendment applies to taxation years that end after June 1, 1995. 

Paragraph (c) is repealed. This paragraph includes, in determining an insurer’s 
gross Canadian life investment income, the amounts included in the insurer’s in- 
come by paragraphs 138(4)(b) and (c) of the Act (profit on disposition of a Canada 
security, and amortization of discount on such a security). This amendment is con- 
sequential on the repeal of paragraphs 138(4)(b) and (c). 


Paragraphs (d) and (i), which deal with doubtful debt reserves, are amended as a 
consequence of the repeal of the definition of “Canada security” in subsection 
138(12) of the Act. The amended paragraphs refer to debt obligations that are “Ca- 
__ nadian business property” of the insurer in respect of the insurer’s life insurance 
business. ae 


e 


+ New paragraph (d.1) includes in an insurer’s gross Canadian life investment in- 
come the amounts that are included in the insurer’s income by section 142.4 of the 
Act in respect of property disposed of by the insurer that was “Canadian business 
property” of the insurer in respect of its life insurance business. New paragraph 
(1.1) is a corresponding rule for deductions. New section 142.4 of the Act contains 
tules for the measurement and the timing of recognition of gains and losses from 
the disposition of specified debt obligations. 


Paragraph (e), which includes certain non-capital gains in an insurer’s gross Cana- 
dian life investment income, is amended to exclude from its scope property in re- 
spect of which section 142.4 of the Act applies. Gains from the disposition of this 
property are taken into account by new paragraph (d.1). Paragraph (e) is also 
amended. for dispositions of property in taxation years ending after June 1, 1995, 
to clarify that it applies only to the property of an insurer's Canadian life insurance 
business. Similar changes are made to the rule in paragraph (j) for certain non- 
capital losses. | . 


Paragraph (f), which includes an insurer’s taxable capital gains in its gross Cana- 
_ dian life investment income, is amended so that it does not include amounts 
deemed by subsection 142.5(7) of the Act to be taxable capital gains of the insurer. 
That subsection contains a transition rule relating to the introduction of the mark- 
to-market requirement. Paragraph (f) is also amended, for dispositions of property 
in taxation years ending after June 1, 1995, to clarify that it applies only to the 
property of an insurer’s Canadian life insurance business. Similar changes are 
made to the rule in paragraph (k) for allowable capital losses. 


e 


Paragraph (g) is repealed since the provision to which it refers — paragraph 
138(3)(c) of the Act (investment reserve) — was repealed in the tax reform of 
1987. . 

Paragraph (h) is repealed. This paragraph deducts in determining an insurer’s gross 
Canadian life investment income the amounts deducted under paragraphs 138(3)(b) 
and (d) of the Act (loss on disposition of a Canada security. and amortization of 
premium on such a security) in computing an insurer’s income: This amendment is 
consequential on the repeal of paragraphs 138(3)(b) and (d). 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 
“insurance policy in Canada”, in respect of an insurer, means, in 
the case of 

(a) a life insurance policy, a life insurance policy in Canada, 


(b) a fire insurance policy, a policy issued or effected upon pro- 
perty situated in Canada, and 


(c) any other class of insurance policy, a policy where the risks 
covered by the policy were ordinarily within Canada at the time 
the policy was issued or effected: 
Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999, 
“investment property” of an insurer for a taxation year means 
hon-segregated property that is 
(a) property acquired by the insurer for the purpose of earning 
8TOss Investment revenue, other than property that is 
(i) property, a portion of which is investment property pursu- 
ant to paragraph (b) or (c), 
(li) a share of a designated corporation, 
(ii) a debt owing to the insurer by a designated corporation, 
(iv) an interest in a partnership, or 
(V) an interest in a trust, 
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(b) the portion, if any, of property of the insurer (other than pro- 
perty a portion of which is investment property pursuant to para- 
graph (c)) that is 


(i) land, 
(ii) depreciable property, or 


(iii) property that would have been depreciable property if it 
had been situated in Canada and used in the year in, or held 
in the year in the course of, carrying on an insurance business 
in Canada, 


that 


(iv) the use made of the property in the year for the purpose 
of earning gross investment revenue therefrom 


is of 
(v) the whole use made of the property in the year, 


(c) the portion, if any, of property of the insurer that is not used 
in the year for the purpose of earning gross investment revenue 
that is 


(i) land, 

(i1) depreciable property, or 

(iii) property that would be depreciable property if it had 
been situated in Canada and used in the year in, or held in the 


year in the course of, carrying on an insurance business in 
Canada, 


to the extent that the property is held for resale or development 
or is expected to be used in a subsequent taxation year for the 
purpose of earning gross investment revenue, or 


(d) property of the insurer that is 


(i) a share of, or a debt owing to the insurer by a designated 
corporation other than a corporation that carries on a busi- 
ness of insurance, banking or offering its services to the pub- 
lic as a trustee or whose principal business is the making of 
loans, 


(i1) an interest in a partnership, or 
(iii) an interest in a trust, 


(iv) the aggregate value for the year of all investment pro- 
perty of the corporation, partnership or trust, as the case may 
be, is not less than 75 per cent of the aggregate value for the 
year of all its property, and 


(v) the gross investment revenue for the year from the invest- 
ment property referred to in subparagraph (iv) (other than 
gross investment revenue from persons with whom the cor- 
poration, partnership or trust, as the case may be, did not deal 
at arm’s length) is not less than 90 per cent of the gross reve- 
nue for the year of the corporation, partnership or trust, as the 
case may be, 


assuming for the purposes of subparagraphs (iv) and (v) that the 
definition “gross investment revenue” in paragraph 138(12)(e) 
[138(12)“gross investment revenue”] of the Act and this defini- 
tion apply to a corporation, partnership or trust, referred to in 
those subparagraphs, as though the corporation, partnership or 
trust, as the case may be, were an insurer; 


Reg. 
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(b) where the insurer does not make an election referred to in 
paragraph (a) in respect of the year, but 


(i) has made such an election in respect of one of the four 
immediately preceding taxation years, and 


(ii) the insurer’s life surplus factor for the year is not deter- 
mined pursuant to paragraph (c) of the definition “life sur- 
plus factor” in this subsection, 


the amount that would have been the insurer’s equity limit for 
the year if the insurer had been a life insurer resident in Canada 
registered under the Canadian and British Insurance Companies 
Act to carry on an insurance business in Canada and it had car- 
ried on no other than life insurance business other than an acci- 
dent and sickness insurance business, using the amount, in re- 
spect of the most recent taxation year for which such an election 
was made, determined under subparagraph (a)(i) of the defini- 
tion, in this subsection, “equity limit for the year’, 


(c) in any other case, 8 per cent of the amount of the insurer’s 
Canadian investment fund for the year; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“life surplus factor” of a non-resident life insurer for a taxation 
year means 


(a) subject to subsection 2401(2), where the insurer elects in re- 
spect of the year in the manner described in subsection 2401(1), 
the proportion (expressed as a percentage) that 


(i) the amount, if any, by which 


(A) the amount that would have been the insurer’s Cana- 
dian investment fund for the year if the insurer had been a 
life insurer resident in Canada registered under the Cana- 
dian and British Insurance Companies Act to carry on an 
insurance business in Canada and it had carried on no 
other than life insurance business other than an accident 
and sickness insurance business 


exceeds 
(B) the amount, if any, by which '/2 of the aggregate of 


(1) the aggregate of the amounts described in subpara- 
graphs (b)(1), (1.1), (ii), (Gii) and (v) of the definition 
“Canadian investment fund” in this subsection in re- 
spect of a non-resident insurer, as at the end of the 
year, and 


(I) the aggregate of those amounts as at the end of the 
immediately preceding taxation year, 


exceeds the aggregate value for the year of all the in- 
surer’s non-segregated property referred to in paragraph 
2400(1)(e) in respect of all the insurer’s insurance busi- 
nesses (other than its property and casualty insurance bus- 
iness) carried on in Canada, other than property that is 


(ID) money, or 


(IV) a balance standing to the insurer’s credit as or on 
account of amounts deposited with a corporation au- 
thorized to accept deposits or to carry on the business 
of offering to the public its services as a trustee 
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Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. is of 


“life equity limit” of a non-resident life insurer for a taxation year (ii) the amount determined under clause (i)(B), 


(a) where the insurer makes an election in respect of its life sur- 
plus factor for the year in the manner described in subsection 
2401(1), the amount that would have been the insurer’s equity 
limit for the year if the insurer had been a Jife insurer resident in 
Canada registered under the Canadian and British Insurance 
Companies Act to carry on an insurance business in Canada and 
it had carried on no other than life insurance business other than 
an accident and sickness insurance business, 
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means (b) where the insurer does not make an election referred to in 


paragraph (a) in respect of the year, but 


(1) has made such an election in respect of one of the four 
immediately preceding taxation years, and 


(11) has not, since making the most recent election referred to 
in subparagraph (i), selected pursuant to this paragraph the 
percentage referred to in paragraph (c) as its life surplus fac- 
tor for a year prior to the taxation year, 


Reg. 
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the percentage, as shall be selected by the insurer, that is the 
percentage 


(iii) determined under paragraph (a) in respect of the most 
recent taxation year for which the insurer made an election, 
or 
(iv) referred to in paragraph (c),.and 
(c) in any other case, 10 per cent; 
Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


‘mean amount on deposit” with an insurer for a taxation year in 
respect of life insurance policies means '/2 of the aggregate of 


(a) all amounts on deposit with the insurer as at the end of the 

year in respect of those policies, and 

(b) all amounts on deposit with the insurer as at the end of the 

immediately preceding taxation year in respect of those policies; 
Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“mean Canadian reserve liabilities’’ of an insurer for a taxation 
year means '/2 of the aggregate of 


(a) the insurer’s Canadian reserve liabilities as at the end of the 
year, and 
(b) the insurer’s Canadian reserve liabilities as at the end of the 
immediately preceding taxation year; 

Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“mean maximum tax actuarial reserve’’, in respect of a particular 
class of life insurance policies of an insurer for a taxation year, 
means '/2 of the aggregate of 


(a) the insurer’s maximum tax actuarial reserve for that class of 
policies for the year, and 
(b) the insurer’s maximum tax actuarial reserve for that class of 
policies for the immediately preceding taxation year; 
Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 
“mean policy loans”, of an insurer for a taxation year, means '/2 of 
the aggregate of 
(a) the insurer’s policy loans as at the end of the year, and 


(b) the insurer’s policy loans as at the end of the immediately 
preceding taxation year; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999, 
“mean policy loans and foreign policy loans’, of an insurer for a 
taxation year, means |/2 of the aggregate of 


(a) the insurer’s policy loans and foreign policy loans as at the 
end of the year, and 


(b) the insurer’s policy loans and foreign policy loans as at the 
end of the immediately preceding taxation year; 
Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“mean total reserve liabilities” of an insurer for a taxation year 
means '/2 of the aggregate of 


(a) the insurer’s total reserve liabilities as at the end of the year, 
and 


(b) the insurer’s total reserve liabilities as at the end of the im- 
mediately preceding taxation year; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“property and casualty surplus” of an insurer for a taxation year 
means the aggregate of 
(a) 15 per cent of '> of the aggregate of 


(i) the insurer’s unearned premium reserve as at the end of 
the year, and 


(ii) the insurer’s unearned premium reserve as at the end of 
the immediately preceding taxation year, 


as reported to the relevant authority in respect of its property and 
casualty insurance business, 


Income Tax Regulations 


(b) 15 per cent of '/2 of the aggregate of 


(i) the insurer’s provision for unpaid claims and adjustment 
expenses as at the end of the year, and 


(ii) the insurer’s provision for unpaid claims and adjustment 
expenses as at the end of the immediately preceding taxation 
year, 
as reported to the relevant authority in respect of its property and 
casualty insurance business, and 


(c) ‘> of the aggregate of 


(i) the insurer’s investment valuation reserve as at the end of 
the year, and 


(ii) the insurer’s investment valuation reserve as at the end of 
the immediately preceding taxation year, 


as reported to the relevant authority in respect of its property and 
casualty insurance business; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“property of the insurer in the course of development” — 
[Revoked] 


“relevant authority” means 


(a) the Superintendent of Financial Institutions, if the insurer is 
required by law to report to the Superintendent of Financial In- 
stitutions, or 


(b) in any other case, the Superintendent of Insurance or other 
similar officer or authority of the province under whose laws the 
insurer is incorporated; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“total reserve liabilities’’ of an insurer, as at the end of a taxation 
year, means the aggregate amount of the insurer’s liabilities and 
reserves (other than liabilities and reserves in respect of amounts 
payable out of segregated funds) in respect of all its insurance poli- 
cies, as determined for the purposes of the relevant authority at the 
end of the year; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“valuation”, in respect of a property of an insurer, designated cor- 
poration, partnership or trust (in this definition referred to as an 
owner’) at a particular time, means, in the case of 


(a) land, the cost thereof to the owner, 


(b) depreciable property of a prescribed class (other than a pro- 
perty referred to in paragraph (f)), the proportion of the owner’s 
undepreciated capital cost at that time of property of the class 
that 


(i) the owner’s capital cost of the property 
is of 
(ii) the owner’s capital cost of all property of the class, 


(c) property that would have been depreciable property of a pre- 
scribed class if it had been situated in Canada and used in the 
year in, or held in the year in the course of, carrying on an insur- 
ance business in Canada, the amount, if any, by which 


(i) the owner’s capital cost of the property 
exceeds 


(ii) the amount that would have been the total depreciation 
allowed to the owner before the particular time in respect of 
the property if it had been the owner’s only depreciable pro- 
perty of the class and the owner had claimed the maximum 
amount allowable under paragraph 20(1)(a) of the Act in re- 
spect of property of that class for each year in which the 
Owner owned the property, 


(d) a share of a corporation (other than a designated corpora- 
tion), the cost thereof to the Owner, 


(e) a bond, debenture, mortgage, hypothec or agreement of sale 
(other than a property referred to in paragraph (f)), the book 
value thereof in the accounts of the owner as determined for the 
purposes of the relevant authority or that would have been so 
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determined if the owner had been a life insurer resident in Can- 
ada and registered under the Canadian and British Insurance 
Companies Act to carry on an insurance business in Canada, 


(e.1) a balance standing to the owner’s credit as or on account of 
amounts deposited with a corporation authorized to accept de- 
posits or to carry on the business of offering to the public its 
services as a trustee, the amount thereof, 


(f) a property acquired and disposed of in a taxation year, the 
cost thereof to the owner, and 


(g) a property (other than a property referred to in any of 
paragraphs (a) to (f)), the maximum value of the property as de- 
termined for the purposes of the relevant authority or that would 
have been so determined if the owner had been a life insurer 
resident in Canada and registered under the Canadian and Brit- 
ish Insurance Companies Act to carry on an insurance business 
in Canada, 


minus 


(h) in respect of a particular property referred to in any of 
paragraphs (a) to (g), the amount of any debt that was incurred 
or assumed by the owner to acquire that particular property and 
that was owing by the owner at that time; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“value for the year’’, in respect of a property of an insurer, desig- 
nated corporation, partnership or trust (in this definition referred to 
as an “owner’) for a taxation year, means, in the case of 


(a) a property that is a mortgage, a hypothec, an agreement of 
sale or an investment property that is a balance standing to the 
insurer’s credit as or on account of amounts deposited with a 
corporation authorized to accept deposits or to carry on the busi- 
ness of offering to the public its services as a trustee, the 
amount, if any, by which 
(i) the amount obtained when the gross investment revenue 
for the year from the property is divided by the average rate 
of interest earned by the owner (expressed as an annual rate) 
on the amortized cost of the property during the year if that 
rate of interest were expressed as a fraction 


exceeds 
(ii) the amount obtained when the interest paid or payable for 
the year on a debt incurred for the purposes of acquiring the 
property is divided by the average rate of interest paid or 
payable by the owner (expressed as an annual rate) on the 
debt for the year if that rate of interest were expressed as a 
fraction, 

(b) a property (other than a property referred to in paragraph (a)) 

that was not owned by the owner throughout the year, the pro- 

portion of 
(i) the valuation of the property as at the end of the immedi- 
ately preceding taxation year, where the property was owned 
by the owner at that time, and 
(ii) the valuation of the property, where it was acquired by 
the owner during the year, 

that 
(iii) the number of days that the property may reasonably be 
considered to have been owned by the owner during the taxa- 
tion year 

is of 
(iv) the number of days in the taxation year, and 

(c) a property (other than a property referred to in paragraph (a) 

or (b)), '/ of the aggregate of 
(i) the valuation of the property as at the end of the year, and 
(ii) the valuation of the property as at the end of the immedi- 
ately preceding taxation year. 

Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 
»Related Provisions [Reg. 2405(3)]: Reg. 2405(5) — Mark-to-market rule to be 
! ignored. 


Reg. 
S. 2405 


History: Para. (d) of the definition “Canadian investment property’ in subsec. 2405(3) 
amended by P.C. 1994-1817, para. 62(e), November 1, 1994, Canada Gazette, Part Il. 
November 30, 1994. 


Para. (g) of “gross Canadian life investment income” amended by P.C. 1992-2335, Sch. 
II, s. 5, November 19, 1992, Canada Gazette, Part II, December 16, 1992. applicable to 
taxation years beginning after June 17, 1987 and ending after 1987. 


*, “Canadian investment fund”, “Canadian investment fund 
Canadian reserve liabilities”, “designated corporation’, “equity limit for 
the year”, “equity property”, “gross Canadian life investment income”, “investment 
property”, “life equity limit”, “life surplus factor”, “relevant authority”, “valuation”, 
“value for the year” amended; “Canadian investment property”, “foreign policy loan”, 
“mean policy loans”, “mean policy loans and foreign policy loans” added; and “pro- 
perty of the insurer in the course of development” revoked, by P.C. 1990-2002, s. 8, 
September 20, 1990, Canada Gazette, Part Il, October 10, 1990, applicable in respect 
of taxation years beginning after June 17, 1987 and ending after 1987, except that 


“Canadian equity property’ 


for the year”, 


(a) the amendments to “Canadian reserve liabilities” and to subparas. (b)(iii), (iv) 
and (viii) of “Canadian investment fund” are applicable in respect of 1987 et seq. 
“Canadian investment fund” in respect of a life insurer resident in Canada and “‘Cana- 
dian investment fund” in respect of a non-resident insurer substituted by P.C. 1981- 
2121, s. 2, July 29, 1981, Canada Gazette, Part Il, August 12, 1981, effective Decem- 
ber 12, 1979. 
That portion of “life equity limit” preceding para. (c) and following subpara. (b)(ii) 
substituted by P.C. 1980-2081, s. 6, July 31, 1980, Canada Gazette, Part 11, August 13, 
1980, effective in respect of 1978 et seq. 
“Equity limit for the year”, subpara. (a)(ii) corrected by Canada Gazette, Part Il, July 
23, 1980, errata. 
“Equity limit for the year” substituted, “mean total reserve liabilities” added by P.C. 
1980-1484, s. 4, June 5, 1980, Canada Gazette, Part I, June 25, 1980, effective for 
1978 et seq. 
“Gross Canadian life investment income”, preceding para. (a) and “investment pro- 


perty”, para. (d) and “valuation” corrected by Canada Gazette, Part II, October 24, 
1979, errata. 


(4) For the purposes of the definition in subsection (3), “Canadian 
investment fund” in respect of a life insurer resident in Canada, not- 
withstanding the definitions “Canadian reserve liabilities” and “to- 
tal reserve liabilities” in that subsection, the insurer shall determine 
its liabilities and reserves in respect of its insurance policies outside 
Canada in a manner consistent with that used in determining its lia- 
bilities and reserves in respect of its insurance policies in Canada. 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999, 


o0sed Addition — Reg. 2405(5) [temporary] — 


5) For th purposes of subsection (3), the cost of a property. ae 
be det 1ed without regard to subsection 142.5(2) of the Act. 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


Application: The June 1, 1995 draft regulations (securities held by financial institu- 
tions), subsec. 3(11), will add subsec. 2405(5), applicable to taxation years that end 
after October 30, 1994. Reg. 2405 no longer applies as of 1999; see Reg. 2406. 


Technical Notes: New subsection 2405(5) contains a tule for the purposes of the 
definitions in subsection 2405(3). It provides that the cost of property is to be deter- 
mined without regard to the mark-to-market tequirement in subsection 142.5(2) of 
the Act. Thus, the cost of mark-to-market property will not change each, year for the 
purpose of the definitions in subsection 2405(3). This rule is relevant for determining 
the “valuation” of shares, and hence the “value for the year’ of shares. As a conse- 
quence of this rule, the original cost of shares to an insurer will generally be used in 
measuring the Canadian investment fund, designating property, and determining any 
additional investment revenue prescribed by section 2411. 


Definitions [Reg. 2405]: “allowable capital loss’” — ITA 38(b), 248(1); “amortized 
cost”, “amount” — ITA 248(1); “arm’s length” — ITA 251(1); “attributed surplus for 
the year” — Reg. 2405(3); “business” — ITA 248(1); “Canada” — ITA 255, Interpre- 
tation Act 35(1); “Canada security” —ITA 138(12); “Canadian business property”, 
“Canadian equity property” — Reg. 2400(1), 2405(3); “Canadian oe fund for 
the year” — Reg. 2405(3); * (Canadian partnership” — ITA 102, 248(1); “Canadian re- 
serve liabilities’ — Reg. 2400(1), 2405(3); “‘Canadian resource se —ITA 
66(15), 248(1); “capital property” — ITA 54, 248(1); “common share’ — ITA 248(1); 
“corporation” — ITA 248(1), Interpretation Act 35(1); “depreciable property” — ITA 
13(21), 248(1); “designated corporation” — Reg. 2405(3); “dividend” — ITA 248(1); 
“equity limit for the year” — Reg. 2405(3); “equity property”, “foreign policy loan” — 
Reg. 2400(1), 2405(3); “gross investment revenue’ — ITA 138(12), Reg. 2405(1); 
“gross revenue” —ITA 248(1); “immediately preceding taxation year” —Reg. 


2409(1), (4); “income bond’’, “income debenture”, “insurance policy”, “insurer’’ — 
ITA 248(1); “investment property” — Reg. 2400(1), 2405(3), 2406; “life equity 
limit” — Reg. 2405(3); “life insurance business” — ITA 248(1); “life insurance pol- 
icy”, “life insurance policy in Canada” — ITA 138(12), Reg. 2405(1); “life insurer” — 
ITA 248(1); “life surplus factor” — Reg. 2405(3); “maximum tax actuarial reserve” — 
ITA 138(12), Reg. 2405(1); “mean Canadian reserve liabilities’, “mean policy 
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loans” — Reg. 2400(1), 2405(3); “mean policy loans and foreign policy loans”, “mean 
total reserve liabilities” — Reg. 2405(3); “non-resident” — ITA 248(1); “non-segre- 
gated property’ —ITA 138(12), Reg. 2405(1); “officer” —ITA 248(1); “other than 
life insurance business” — Reg. 2400(2); “outstanding premiums” — Reg. 2400(1); 
“owner” — Reg. 2405(3); “participating life insurance policy” —ITA 138(12), Reg. 
2405(1); “person” — ITA 248(1); “policy loan’ —ITA 138(12), Reg. 2405(1); “pre- 
scribed”, “property” — ITA 248(1); “property and casualty surplus” — Reg. 2400(1), 
2405(3); “province” — Interpretation Act 35(1); “relevant authority” — Reg. 2405(3); 
“resident in Canada” —ITA 250; “segregated fund” —ITA 138.1(1), Reg. 2400(1), 
2405(1); “segregated fund policy” — ITA 138.1(1)(a); “share” —ITA 248(1); “small 
business bond” —ITA 15.2(3), 248(1); “small business development bond” — ITA 
15.1(3), 248(1); “surplus funds derived from operations’ —ITA 138(12), Reg. 
2405(1); “taxable capital gain” — ITA 38(a), 248(1); “taxation year” — ITA 249; “to- 
tal depreciation” —ITA 13(21), Reg. 2405(1): “total reserve liabilities” — Reg. 
2405(3); “trust? —ITA 104(1), 248(1), (3); “undepreciated capital cost” —ITA 
13(21), 248(1); “valuation” — Reg. 2405(3); “value” — Reg. 2400(1):; “value for the 
year” — Reg. 2405(3). 


2406. [Application of Reg. 2404, 2405] — Sections 2404 and 
2405 do not apply to the 1999 and subsequent taxation years. 
History: S. 2406 substituted by P.C. 2000-1714, November 30, 2000, Canada Gazette, 
Part If, December 20, 2000, s. 4, applicable to 1999 et seq. 

Definitions [Reg. 2406]: “taxation year’ —ITA 249. 


2407. 1977 excess policy dividend deduction — For the pur- 
poses of paragraph 138(3.1)(b) of the Act, a life insurer’s 1977 ex- 
cess policy dividend is hereby prescribed to be the amount that is 
the lesser of 


(a) the amount, if any, by which 
(i) the amount determined under clause 138(3)(a)(ii)(A) of 


the Act for the insurer’s 1977 taxation year (determined 
without reference to paragraph 138(3.1)(b) of the Act), 


exceeds 


(ii) the amount determined under clause 138(3)(a)(iii)(B) of 
the Act for the insurer’s 1977 taxation year; and 


(b) the amount, if any, by which 


(i) the insurer’s maximum tax actuarial reserve for its partici- 
pating life insurance policies in Canada for its 1977 taxation 
year, 


exceeds the aggregate of 


(11) the amount that would have been the insurer’s maximum 
tax actuarial reserve for its participating life insurance poli- 
cies in Canada for its 1977 taxation year if that reserve had 
been determined on the basis of the rules applicable to its 
1978 taxation year, 


(iii) the aggregate of all amounts payable to the insurer in 
respect of policy loans outstanding at the end of its 1977 tax- 
ation year in respect of participating life insurance policies in 
Canada, and 


(iv) the amount, if any, by which 


(A) the insurer’s maximum tax actuarial reserve for its 
participating life insurance policies in Canada for its 1968 
taxation year, 


exceeds the aggregate of 


(B) the amount that would have been the insurer’s maxi- 
mum tax actuarial reserve for its participating life insur- 
ance policies in Canada for its 1968 taxation year if that 
reserve had been determined on the basis of the rules ap- 
plicable to its 1978 taxation year, and 


(C) the aggregate of all amounts payable to the insurer in 
respect of policy loans outstanding at the end of its 1968 
taxation year in respect of participating life insurance pol- 
icies in Canada. 
Definitions [Reg. 2407]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpre- 
tation Act 35(1); “dividend”, “insurer”, “life insurer’ — ITA 248(1); “maximum tax 
actuarial reserve”, “participating life insurance policy”, “policy loan” —ITA 138(12): 
“prescribed” — ITA 248(1); “taxation year” —ITA 249. 


2408. 1977 carryforward deduction — For the purposes of sub- 
paragraph 138(4.2)(a)(iv) of the Act, a life insurer’s 1977 carryfor- 


Income Tax Regulations 


ward deduction is hereby prescribed to be the amount, if any, by 
which 


(a) the aggregate of 


(i) the aggregate of amounts, each of which is an amount de- 
termined under paragraph 13(23)(b) of the Act in respect of 
property of a prescribed class of the insurer, 


(ii) the aggregate of amounts each of which is a non-capital 
loss of the insurer for a taxation year ending after 1972 and 
before 1978 that would have been deductible by the insurer 
in computing its taxable income for a taxation year ending 
after 1977 if the Act were read without reference to subsec- 
tion 111(7.2) thereof, 


(iii) the amount prescribed by section 2407 to be the insurer’s 
1977 excess policy dividend deduction, 


(iv) the amount determined under subparagraph 
138(4.2)(b)(i) of the Act in respect of the insurer, 
(v) the amount determined under subparagraph 


138(4.2)(c)(ii) of the Act in respect of the insurer, 
(vi) the amount, if any, by which 


(A) the aggregate of the insurer’s maximum tax actuarial 
reserves for its 1977 taxation year, 


exceeds 


(B) the aggregate of the amounts deducted by the insurer 
for its 1977 taxation year under subparagraph 138(3)(a)(i) 
of the Act, and 


(vii) the amount, if any, by which 


(A) the maximum amount deductible by the insurer for its 
1977 taxation year under subparagraph 138(3)(a)(ii) of 
the Act, 


exceeds 
(B) the amount deducted by the insurer for its 1977 taxa- 
tion year under subparagraph 138(3)(a)(ii) of the Act, 

exceeds 
(b) the amount, if any, by which the aggregate of 

(i) the lesser of 
(A) the insurer’s accumulated 1968 deficit, and 
(B) the amount, if any, determined under subparagraph 
(vi), 

(ii) the aggregate of the insurer’s maximum tax actuarial 


reserves for its 1977 taxation year, other than reserves or any 
portions thereof in respect of segregated fund policies, and 


(iii) the maximum amount deductible by the insurer for its 
1977 taxation year under subparagraph 138(3)(a)(ii) of the 
Act, 


exceeds the aggregate of 


(iv) the aggregate of the amounts that would have been the 
insurer’s maximum tax actuarial reserves for its 1977 taxa- 
tion year if those reserves had been determined on the basis 
of the rules applicable to its 1978 taxation year, 


(v) the aggregate of all amounts payable to the insurer in re- 
spect of policy loans outstanding at the end of its 1977 taxa- 
tion year, and 


(vi) the amount, if any, by which 


(A) the aggregate of the insurer’s maximum tax actuarial 
reserves for its 1968 taxation year, other than reserves or 
any portions thereof in respect of segregated fund 
policies, 


exceeds the aggregate of 
(B) the aggregate of the amounts that would have been 
the insurer’s maximum tax actuarial reserves for its 1968 


taxation year if those reserves had been determined on the 
basis of the rules applicable to its 1978 taxation year, and 
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(C) the aggregate of all amounts payable to the insurer in 
respect of policy loans outstanding at the end of its 1968 
taxation year. 

History: All that portion of s. 2408 preceding para. (a) substituted by P.C. 1980-540, 


February 20, 1980, Canada Gazette, Part Il, March 12, 1980, effective in respect of 
1978 et seq. 

Definitions [Reg. 2408]: “accumulated 1968 deficit” —ITA 138(12); “amount”, 
“dividend”, “insurer”, “life insurer’—ITA 248(1); “maximum tax actuarial re- 
serve” — ITA 138(12); “non-capital loss’ —ITA 111(8), 248(1); “policy loan’? — 
ITA 138(12); “prescribed”, “property” — ITA 248(1); “segregated fund policies” — 
ITA 138.1(1), Reg. 2400(1); “taxable income” — ITA 248(1); “taxation year? — ITA 
249, 


2409. Transitional — (1) For the purposes of this Part, except as 
expressly otherwise provided therein, where the expression “imme- 
diately preceding taxation year’ refers to an insurer’s 1977 taxation 
year, this Part shall be read as though the definitions therein applied 
to the insurer’s 1977 taxation year. 


(2) For the purposes of applying the provisions of paragraph 
2400(1)(c) in respect of the 1978 taxation year of an insurer that 
was subject to the provisions of subsection 138(9) of the Act in re- 
spect of its 1977 taxation year, the following rules apply: 


(a) this Part shall be read as though the definitions therein ap- 
plied to the insurer’s 1977 taxation year; 


(b) such portion of the insurer’s Canadian equity property 
owned by it at the end of its 1977 taxation year as is designated 
by the insurer in respect of a particular insurance business, in its 
return of income required by subsection 150(1) of the Act to be 
filed for the 1978 taxation year, shall be deemed to be invest- 
ment property of the prior year in respect of the particular insur- 
ance business, but the aggregate valuation as at the end of the 
insurer’s 1977 taxation year of the Canadian equity property so 
designated in respect of all its insurance businesses carried on in 
Canada shall not exceed 


(1) in the case of a life insurer resident in Canada, or a non- 
resident life insurer that has made the election referred to in 
subsection 2401(1) in respect of its 1978 taxation year, that 
proportion of 


(A) the insurer’s Canadian investment fund as at the end 
of its 1977 taxation year (determined on the basis of the 
rules applicable to its 1978 taxation year), 


that 


(B) the aggregate valuation of the insurer’s equity pro- 
perty as at the end of the insurer’s 1977 taxation year 


is of 
(C) the aggregate valuation of the insurer’s investment 
property as at the end of the insurer’s 1977 taxation year, 


(ii) in the case of a non-resident life insurer, other than an 
insurer referred to in subparagraph (1), eight per cent of its 
Canadian investment fund as at the end of its 1977 taxation 
year (determined on the basis of the rules applicable to its 
1978 taxation year), and 


(iii) in any other case, 25 per cent of the insurer’s Canadian 
investment fund as at the end of its 1977 taxation year (deter- 
mined on the basis of the rules applicable to its 1978 taxation 
year); 
(c) where the insurer made an election under subsection 138(9) 
of the Act in respect of its 1977 taxation year, investment pro- 
perty (other than a Canadian equity property) owned by the in- 
surer at the end of its 1977 taxation year that was designated in 
respect of a particular insurance business by the insurer in its 
return of income for the 1977 taxation year pursuant to para- 
graph 138(12)(1) of the Act as it read in its application to that 
year shall be deemed to be insurance property of the particular 
insurance business in the 1977 taxation year; 
(d) where the insurer did not make the election referred to in 
paragraph (c) and carried on only one insurance business in Can- 
ada in its 1977 taxation year, investment property (other than a 
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Canadian equity property) owned by the insurer at the end of its 
1977 taxation year that is a specified Canadian asset of the in- 
surer within the meaning of subsection 2405(1) as it read in its 
application to the 1977 taxation year shall be deemed to be in- 
surance property of that insurance business in the 1977 taxation 
year; and 


(e) where the insurer did not make the election referred to in 
paragraph (c) and carried on an other than life insurance busi- 
ness in Canada and a life insurance business in Canada in its 


1977 taxation year, investment property (other than a Canadian - 


equity property) owned by the insurer at the end of its 1977 tax- 
ation year each of which is a specified Canadian asset of the 
insurer, within the meaning of subsection 2405(1) as it read in 
its application to the 1977 taxation year, in respect of which the 
aggregate value for the year in respect of the insurer’s 1978 tax- 
ation year is equal to the amount, if any, by which 


(i) the insurer’s mean Canadian reserve liabilities for its 1978 
taxation year in respect of its other than life insurance 
business 


exceeds 


(ii) the aggregate value for the year in respect of the insurer’s 
1978 taxation year of its insurance property of its other than 
life insurance business as determined for the purposes of 
clause 2400(1)(c)(ii)(C), 


shall be deemed to be insurance property of the other than life 
insurance business in the 1977 taxation year and any other such 
investment property that is a specified Canadian asset of the in- 
surer shall be deemed to be insurance property of the life insur- 
ance business in the 1977 taxation year. 


History: Paras. 2409(2)(c) substituted, (d), (e) added, by P.C. 1980-1484, s. 5, June 5, 
1980, Canada Gazette, Part Il, June 25, 1980, effective for 1978. 


(3) For the purposes of applying the provisions of section 2402 in 
respect of the 1978 taxation year of a life insurer, the following 
rules apply: 


(a) for the purposes of subparagraphs 2402(a)(i) and (b)(ii), the 
insurer’s maximum tax actuarial reserve for its 1977 taxation 
year in respect of participating life insurance policies in Canada 
shall be deemed to be the amount referred to in subparagraph 
2407(b)(ii); 


(b) for the purposes of clause 2402(a)(ii)(A), the insurer’s maxi- 
mum tax actuarial reserve for its 1977 taxation year in respect of 
a class of life insurance policies in Canada shall be deemed to 
have been determined on the basis of the rules applicable to its 
1978 taxation year; and 


(c) for the purposes of subparagraph 2402(b)(i), the amount de- 
ducted by the insurer under subparagraph 138(3)(a)(iv) of the 
Act in computing its income for the 1977 taxation year shall be 
deemed to be the amount that is the aggregate determined under 
paragraph 138(4.2)(b) of the Act in respect of the insurer. 


(4) Except as expressly otherwise provided in this Part, where the 
expression “immediately preceding taxation year” occurs in a provi- 
sion of this Part (other than section 2402) and refers to the insurer’s 
1987 taxation year, the provision shall be read as though the defini- 
tions in this Part applied to the insurer’s 1987 taxation year. 
History: Subsec. 2409(4) added by P.C. 1990-2002, s. 9, September 20, 1990, Canada 
Gazette, Part Il, October 10, 1990, applicable in respect of taxation years beginning 
after June 17, 1987 and ending after 1987. 

Definitions [Reg. 2409]: “amount”, “business” —ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1); “Canadian equity property” — Reg. 2400(1), 2405(3); 
“Canadian investment fund” — Reg. 2400(1), 2405(3), (4); “Canadian reserve liabili- 
ties”, “equity property’ — Reg. 2400(1), 2405(3); “insurance property” — Reg. 


2400(1), 2406; “insurer” —ITA 248(1); “investment property” — Reg. 2400(1), 
2405(3), 2406; “life insurance business” — ITA 248(1); “life insurance policy” — ITA 
138(12), Reg. 2405(1); “life insurer’ —ITA 248(1); “maximum tax actuarial re- 
serve’ —ITA 138(12), Reg. 2405(1); “mean Canadian reserve liabilities” — Reg. 
2400(1), 2405(3); “non-resident” — ITA 248(1); “other than life insurance busi- 
ness” — Reg. 2400(2); “participating life insurance policy” —ITA 138(12), Reg. 
2405(1); “particular insurance business” — Reg. 2400(1); “property” — ITA 248(1); 
“resident in Canada” —ITA 250; “segregated fund” —ITA 138.1(1); “segregated 
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fund policy” —ITA 138.1(1)(a); “taxation year’ — ITA 249; “valuation”, “value for 
the year’ — Reg. 2405(3). 


2410. Prescribed amount — For the purpose of subsection 
138(4.4) of the Act, the amount prescribed in respect of an insurer’s 
cost or capital cost, as the case may be, of a property for a period in 
a taxation year is the amount determined by the formula 


[(A x B) x C/365] = D 
where 


A is the average annual rate of interest determined by reference to 
rates of interest prescribed in section 4301 for the months or 
portion thereof in the period; 


B_ is the amount, if any, by which, the average cost or average cap- 
ital cost, as the case may be, of the property for the period ex- 
ceeds the average amount of debt relating to the acquisition of 
the property outstanding during the period that bears a fair mar- 
ket interest rate and, for this purpose, 


(a) the average cost or average capital cost, as the case may 
be, of a property is the total of 


(i) the aggregate of all amounts each of which is the cost 
or capital cost, as the case may be, if any, immediately 
before the beginning of the period in respect of the pro- 
perty, and 
(ii) the aggregate of all amounts each of which is the pro- 
portion of any expenditure incurred on any day in the pe- 
riod in respect of the cost or capital cost, as the case may 
be, of the property that 

(A) the number of days from that day to the end of the 

period 
is of 

(B) the number of days in the period, and 


(b) the average amount of debt relating to the acquisition of a 
property is the amount, if any, by which the total of 


(1) the aggregate of all amounts each of which is an in- 
debtedness relating to the acquisition that was outstanding 
at the beginning of the period, and 
(1i) the aggregate of all amounts each of which is the pro- 
portion of an indebtedness relating to the acquisition that 
was incurred on any day in the period that 
(A) the number of days from that day to the end of the 
period 
is of 
(B) the number of days in the period, 
exceeds 


(ii) the aggregate of all amounts each of which is the pro- 
portion of an amount that was paid in respect of any in- 
debtedness referred to in subparagraph (i) or (ii) on any 
day in the: period (other than a payment of interest in re- 
spect thereof) that 


(A) the number of days from that day to the end of the 
period 
is of 
(B) the number of days in the period; 
C is the number of days in the period; and 
D is the income derived from the property in the period by the per- 
son or partnership that owned the property, 
Related Provisions: ITA 257 — Negative amounts in formulas. 


History: The opening words of subsec. 2410(1) and the descriptions of C and D 
amended, the descriptions of E and F repealed, subsec. (2) repealed, and subsec. 
2410(1) renumbered as s. 2410, by P.C. 2000-1714, November 30, 2000, Canada Ga- 
zette, Part II, December 20, 2000, s. 5, applicable to 1999 er seg. 


Definitions [Reg. 2410]: “amount”, “insurer” — ITA 248(1); “month” — Interpre- 
tation Act 35(1); “person”, “prescribed”, “property” — ITA 248(1); “taxation year” — 
ITA 249. 


Income Tax Regulations 


2411. (1) Subject to subsection (2), the amount prescribed in respect 
of an insurer for a taxation year for the purposes of paragraph 
138(9)(b) of the Act shall be the amount determined by the formula 


A-(B+B.1+C) 
where 


A is the positive or negative amount, as the case may be, deter- 
mined in respect of the insurer for the year under subsection (3); 


B is the positive or negative amount, as the case may be, deter- 
mined in respect of the insurer for the year under subsection (4) 
in respect of the insurer’s investment property for the year that is 
designated insurance property of the insurer for the year; 


B.1 is the positive or negative amount, as the case may be, deter- 
mined in respect of the insurer for the year under subsection 
(4.1) in respect of property disposed of by the insurer in a taxa- 
tion year for which it was designated insurance property of the 
insurer; and 

C is the amount claimed by the insurer for the year in respect of 
any balance of its cumulative excess account at the end of the 
year. 

Related Provisions: ITA 257 — Negative amounts in formulas. 

History: The formula in subsec. 2411(1) amended by P.C. 2000-1714, November 30, 

2000, Canada Gazette, Part Il, December 20, 2000, subsec. 6(1), applicable to 1995 et 

Seq. 

The description of B amended by the said P.C. 2000-1714, subsec. 6(2), applicable to 

1999 ef seq. 


The description of B.1 added to subsec. 2411(1) by the said P.C. 2000-1714, subsec. 
6(4), applicable to 1999 et seg. By subsec. 6(3), for the 1995 to 1998 taxation years, 
read B.1 as follows: 


B.1 is the positive or negative amount, as the case may be, determined in respect 
of the insurer for the year under subsection (4.1) in respect of property dis- 
posed of by the insurer that was, in the taxation year of disposition, invest- 
ment property designated by the insurer under subsection 2400(1) as pro- 
perty used by it in the year in, or held by it in the year in the course of, 
carrying on an insurance business in Canada; and 


(2) Where an amount computed under subsection (1) in respect of 
an insurer is a negative amount, that amount shall be deemed to be 
nil. 


(3) The positive or negative amount, as the case may be, determined 
under this subsection in respect of an insurer for a taxation year 
shall be 


(a) if the value for the year of the insurer’s foreign investment 
property that is designated insurance property for the year is not 
greater than 5% of the amount of the insurer’s mean Canadian 
investment fund for the year and the insurer so elects in its re- 
turn of income under Part I of the Act for the year, the amount 
determined by the formula 


ee 


(D x F) 
B x(C+)]+OX® 


or 


(b) in any other case, the amount determined by the formula 


(SAD xc} +(PXE). (GED, 1) 
where 


A is the positive or negative amount, as the case may be, deter- 
mined in respect of the insurer for the year under subsection (4) 
in respect of Canadian investment property (other than Canadian 
quity property) owned by the insurer at any time in the year; 


A.1l is the positive or negative amount, as the case may be, deter- 
mined in respect of the insurer for the year under subsection 
(4.1) in respect of Canadian investment property (other than Ca- 
nadian equity property) disposed of by the insurer in the year or 
preceding year; 

B is the total value for the year of Canadian investment property 
(other than Canadian equity property and any property described 
In paragraph (i) of the definition “Canadian investment pro- 
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perty” in subsection 2400(1)) owned by the insurer at any time 
in the year; 


C is the total value for the year of the insurer’s Canadian invest- 
ment property for the year (other than Canadian equity property 
and any property described in paragraph (i) of the definition 
“Canadian investment property” in subsection 2400(1)) that is 
designated insurance property of the insurer for the year; 


D is the positive or negative amount, as the case may be, deter- 
mined in respect of the insurer for the year under subsection (4) 
in respect of Canadian investment property that is Canadian eq- 
uity property owned by the insurer at any time in the year; 


E is the total value for the year of Canadian investment property 
that is Canadian equity property (other than any property de- 
scribed in paragraph (i) of the definition “Canadian investment 
property” in subsection 2400(1)) owned by the insurer at any 
time in the year; 


F is the total value for the year of the insurer’s Canadian invest- 
ment property (other than any property described in paragraph 
(i) of the definition “Canadian investment property” in subsec- 
tion 2400(1)) for the year that is Canadian equity property that is 
designated insurance property of the insurer for the year; 


G is the positive or negative amount, as the case may be, deter- 
mined in respect of the insurer for the year under subsection (4) 
in respect of foreign investment property owned by the insurer at 
any time in the year; 


G.1 is the positive or negative amount, as the case may be, deter- 
mined in respect of the insurer for the year under subsection 
(4.1) in respect of foreign investment property disposed of by 
the insurer in the year or a preceding taxation year; 


H is the total value for the year of foreign investment property 
(other than any property described in paragraph (e) of the defini- 
tion “investment property” in subsection 2400(1)) owned by the 
insurer at any time in the year; and 


J is the total value for the year of the insurer’s foreign investment 
property (other than any property described in paragraph (e) of 
the definition “investment property” in subsection 2400(1)) that 
is designated insurance property of the insurer for the year. 

History: The descriptions of B, E and H in subsec. 2411(3) amended by P.C. 2005- 

2215, subsecs. 1(1)—(3), November 28, 2005, Canada Gazette, Part Il, December 14, 

2005, applicable to taxation years that end after February 27, 2004. 

The portion of subsec. 2411(3) before the description of A amended, the descriptions of 

A.1 and G.1 added, by P.C. 2000-1714, subsecs. 6(5), (6.1), and (8.1), November 30, 

2000, Canada Gazette, Part Il, December 20, 2000, applicable to 1995 et seq. 

The portion of para. 2411(3)(a) before the formula and the descriptions of C, F and J 

amended by the said P.C. 2000-1714, subsecs. 6(6)-(8) and (9), applicable to 1999 et 

seq. 


(4) The positive or negative amount, as the case may be, determined 
under this subsection in respect of an insurer for a taxation year in 
respect of property shall be the amount determined by the formula 


PRES! 
where 


A. is the total of the following amounts determined in respect of the 
property for the year, or that would be determined in respect of 
the property for the year if the property were designated insur- 
ance property of the insurer in respect of an insurance business 
in Canada for each taxation year in which the property was held 
by the insurer: 


(a) the insurer’s gross investment revenue for the year (other 
than taxable dividends that were or would be deductible in 
computing the insurer’s taxable income for the year under 
section 112 or subsection 138(6) of the Act) derived from the 


property, 

(b) all amounts that were or would be included in computing 
the insurer’s income for the year under paragraph 138(4)(b) 
and (c) of the Act in respect of the property, 
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(c) all amounts that were or would be included in computing 
the insurer’s taxable capital gains for the year from the dispo- 
sition of the property, 


(d) all amounts that were or would be included in computing 
the insurer’s gains for the year from the disposition of the 
property (other than a Canada security or capital property), 


(e) all amounts that were or would be included in computing 
the insurer’s income for the year under subsection 13(1) of 
the Act in respect of the property, 


(f) all amounts that were or would be included in computing 
the insurer’s income for the year under paragraph 12(1)(d), 
(d.1) or (i) of the Act in respect of the property, 


(g) all amounts that were or would be included in computing 
the insurer’s income for the year under subsection 59(3.2) or 
(3.3) of the Act in respect of the property, 


(h) all amounts that were or would be included in computing 
the insurer’s income for the year under subsection 14(1) of 
the Act in respect of the property, and 


(1) all other amounts that were or would be included in com- 
puting the insurer’s income for the year in respect of the pro- 
perty; and 
B is the aggregate of the following amounts determined in respect 
of the property for the year or that would be determined in re- 
spect of the property for the year if it were insurance property of 
the insurer for the year in respect of an insurance business in 
Canada: 


(a) all amounts that were or would be included in computing 
the insurer’s allowable capital losses for the year from the 
disposition of the property, 

(b) all amounts that were or would be included in computing 
the insurer’s losses for the year from the disposition of the 
property (other than a Canada security or capital property), 


(c) all amounts that were or would be deductible in comput- 
ing the insurer’s income for the year under paragraph 
138(3)(b) and (d) of the Act in respect of the property, 


(d) all amounts that were or would be deductible in comput- 
ing the insurer’s income for the year under paragraph 
20(1)(a) of the Act in respect of the capital cost of the pro- 
perty or under paragraphs 20(1)(c) and (d) of the Act in re- 
spect of interest paid or payable on borrowed money used to 
acquire the property, 

(e) where any such property is rental property or leasing pro- 
perty (within the meaning assigned by subsections 1100(14) 
and (17), respectively), all amounts that were or would be 
deductible in computing the insurer’s income for the year in 
respect of expenses directly related to the earning of rental 
income derived from the property, 


(f) all amounts that were or would be deductible by the in- 
surer in computing the insurer’s income for the year under 
paragraph 20(1)(1), (1.1) or (p) of the Act as reserve or bad 
debt in respect of the property, 


g) all amounts that were deducted or would be deductible in 
computing the insurer’s income for the year under section 66, 
66.1, 66.2 or 66.4 of the Act in respect of the property, 


(h) all amounts that were or would be deductible in comput- 
ing the insurer’s income for the year under paragraph 
20(1)(b) of the Act in respect of the property, and 


(i) all amounts that were or would be deductible in comput- 
ing the insurer’s income for the year in respect of other ex- 
penses directly related to the earning of gross investment rev- 
enue derived from the property. 


Proposed Amendment — Reg. 2411(4) 


(4) The positive or negative amount, as the case may be, deter- 
mined under this subsection in respect of an insurer for a taxation 
year in respect of property shall be the amount determined by the 
formula 
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where 
A. is the total of the following amounts eed | in respect of 


‘the property for the year, or that would be determined in re-. 
spect of the property for the year if it were insurance property | 


of the insurer for the year in respect of an insurance business in 
Canada and if it had been insurance property of the insurer in 


respect of an insurance business in Canada for each oe 


taxation year in which it was held by the insurer: 


(a) the insurer’s gross investment revenue for the year 


(other than taxable dividends that were or would be deduct- 
ible in computing the insurer’s taxable income for the year 
under [per 2005 amendment above: section 112 or] subsec- 
tion 138(6) of the Act) derived from ce oe, 


(b) [Proposed repeal] 


(c) all amounts that were or would be included in comput- 
ing the insurer’s taxable capital gains for the year from the 
disposition of the property, 


(c.1) all amounts that were or would be included under par- 


agraph 142. 4(5)(e) of the Act in respect of the property in 
computing the insurer’s income for the year, 


(d) all amounts that were or would be included in comput- 
ing the insurer’s income for the year as gains from the dis- 
position of such of the property as is not capital property or 
a specified debt obligation (as defined in subsection 
142.21) of the Act), 


(e) all amounts that were or would be included in comput- 
ing the insurer’s income for the year under subsection 13(1) 
of the Act in respect of the property, 


(f) all amounts that were or would be included in comput- 
ing the insurer’s income for the year under paragraph 
12(1)(d), (d.1) or (i) of the Act in respect of the property, 


(g) all amounts that were or would be included in comput- 
ing the insurer’s income for the year under subsection 
59(3.2) or (3.3) of the Act in Tespect of the property, 


(h) all amounts that were or would be included in comput- 
ing the insurer’s income for the year under subsection 141) 
of the Act in respect of the property, and 


(i) all other amounts that were or would be included in 
computing the insurer’s income for the year in respect of 
the property otherwise than because of subsection 142.4(4) 
of the Act; and 


B. is the total of the following amounts. coment in. 1 respect 
_ of the property for the year, or that would be determined in 
respect of the property for the year if it were insurance pro- 
perty of the insurer for the year in respect of an insurance 
business in Canada and if it had been insurance property of 
the insurer in respect of an insurance business in Canada 
for each preceding taxation year in which it was held by the 
insurer: 


(a) all amounts that were or would . thnoluded : in com- 
puting the insurer’s allowable capital losses. for the year 
from the disposition of the property, 


(a.1) all amounts that were or would be deductible under 
paragraph 142 A(S)(f). of the Act in respect of the pro- 
perty in computing the insurer’s income for the year, 


(b) all amounts that were or would be deductible in 
computing the insurer’s income for the year as losses 
from the disposition of such of the property as is not 
capital property or a specified debt obligation (as de- 
fined in subsection 142.2(1) of the cee 


(c) [Proposed repeal] 
(d) all amounts that were or would be deductible in 


computing the insurer’s income for the year under para- 


graph 20(1)(a) of the Act in respect of the capital cost of 
the property or under paragraphs 20(1)(c) and (d) of the 


Income Tax Regulations 


Act in eerie of inte est paid or ania re) n bo paved: 


insurer in con julia, the insurer’ s income for the year | 
under paragraph 20(1)(1), (1.1) or () of the Act as te-, 
serve or bad debt in Tespect of the property, a 


(g) all amounts that were deducted or would be: alent : 
ble in computing the insurer’s income for the year under — 
section 66, 66.1, 66.2 or 66.4 of the Act in respect of the © 
property, _ : 
th) ail amounts that were or would be dane ‘ible in 
computing the insurer’s income for the year under para- 
_graph 20(1)(b) of the Act in respect of the property, and — 


(i) all amounts that were or would be deductible in com- | 
puting the insurer’s income for the year in respect of 
other expenses directly related to the earning of gross 
investment revenue derived from the property. 


Application: The June 1, 1995 draft regulations (securities held by foc institu- 
tions), subsecs. 4(7) to (13), will amend the opening words of the descriptions of A 
and B in subsec. 2411(4), will amend paras. (d) and (i) of the description of A and (b) 
of the description of B, will add paras. (¢.1) to the description of A and (a:1) to the 
description of B, and will repeal paras. (b) of the description of A and (c) of the 
description of B; the opening words of the descriptions of A and B applicable to 
taxation years that end after June 1, 1995, paras. (b) and (i) of the description of A 
and para. (c) of the description of B applicable to taxation years that begin after — 
February 22. 1994. paras. (d) and (c.1) to the description of A and paras. (a.1) and (b) 
to the description of B, applicable to sishosttens of Prensty that occur after Febru- 
ary 22, 1994, _ 


Technical Notes: Subsection 24114) is that an insocee s net t investment 
revenue from property of a particular class is determined by the formula “A — B”, — 
where A is the total of the gross investment revenue from the property. gains fom 
the disposition of the property and other income inclusions in respect of the property, 
and B is losses from the property and other deductions in respect of the property. The 
amounts included in A and B in respect of property that has not been designated as 
propeity of an insurance business carried on by the insurer in Canada are determined : 
as if the property had been so designated. Several changes are made to the determina- 
tion of amounts A and B. 


The descriptions of both A and B are amended to clarify that, in determining the 
amounts to be taken into account in respect of property that has not been designated, 
the property is to be treated as if it had been designated for each year from the time it 
was acquired. — 


The other changes to A are as follows: 


* Paragraph (b) is repealed. This paragraph includes in A the amounts included in 
the insurer’s income under paragraphs 138(4)(b) and (c) of the Act (profit on 
disposition of a Canada security, and amortization of discount on such a secur- _ 

ity). This amendment is consequential on the repeal G “paragraphs 138(4)(b) and 

(c). : 


« New paragraph (c.1) includes in A the amounts that are included in the insurer’s _ 
income by subsection 142. 4(5) of the Act. That subsection includes in income 
the gain from the disposition of specified debt obligations after February 22, 
1994 where the gain is not Bs to be amortized. 


Paragraph (d), which includes certain non-capital tas in A, is arended to re- 
place the exclusion for gains from Canada securities by an exclusion for gains 
from specified debt obligations. Those gains: are dealt with, in some cases, by : 
new paragraph (c.1) and in other cases by new subsection 2411(4.1). co 


Paragraph (i), which includes in A all amounts that are included in the i insurer’ Ss 
income in respect of the property, but that are not specifically referred to in the 
preceding paragraphs, is amended so that it does not apply to amounts that are 
included in income by subsection 142.4(4) of the Act. New subsection 
2411(4.1), in conjunction with amendments to subsections 2411(1) and (3), pro- : 
vides for subsection 142.4(4) amounts to be taken into account. - 


The changes to B, in addition to the change described [to A] above, are as follows: 


* New paragraph (a.1) inchides j in B the amounts that are deductible under subsec- 
tion 142.4(5) of the Act in computing the insurer’s income. That subsection pro- 
vides a deduction for the loss from the disposition of specified debt obligations 
after February 22, 1994 where the loss is not required to be amortized. 
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* Paragraph (b), which includes cértain non-capital losses in B; is amended to re- 
place the exclusion for losses from Canada securities by an exclusion for losses 
from specified debt obligations. Those losses are dealt with, im some cases, by 

~ new Paragraph (a. ty and i in other cases by new subsect ; 


Ps a ragraph (c) i is repealed. This paragraph includes i in B 

uctible under paragraphs 138(3)(b) and (d) of the Act: sposition of a 

~ Canada security, and amortization of premium on such a security) his amend- 
ment is consequential on the repeal of paragraphs: 138) a 


Related Provisions: ITA 257 — Negative amounts in formulas. 


History: Para. (a) of the description of A in subsec. 2411(4) amended by. P.C. 2005- 
2215, subsec. 1(4), November 28, 2005, Canada Gazette, Part I, December 14, 2005, 
applicable to taxation years that end after 2001. 

The opening words of the description of A in subsec. 2411(4) amended by P.C. 2000- 
1714, subsec. 6(11), November 30, 2000, Canada Gazette, Part 1, December 20, 2000, 
applicable to 1999 er seq. By subsec. 6(10), for taxation years ending after June 1, 1995 
to 1999, read: 


A is the total of the following amounts determined in respect of the property 
for the year, or that would be determined in respect of the property for the 
year if it were insurance property of the insurer for the year in respect of an 
insurance business in Canada and if it had been insurance property of the 
insurer in respect of an insurance business in Canada for each preceding tax- 
ation year in which it was held by the insurer: 


(4.1) The positive or negative amount, as the case may be, deter- 
mined under this subsection in respect of an insurer for a taxation 
year in respect of property disposed of by the insurer in the year or 
a preceding taxation year is the amount determined by the formula 


A-—B 
where 


A is the total of the amounts included under paragraphs 142.4(4)(a) 
and (c) of the Act in the insurer’s income for the year in respect 
of the property, or that would be so included if the property were 
designated insurance property of the insurer in respect of an in- 
surance business in Canada for each taxation year in which it 
was held by the insurer; and 


B is the total of the amounts deductible under paragraphs 
142.4(4)(b) and (d) of the Act in respect of the property in com- 
puting the insurer’s income for the year, or that would be so de- 
ductible if the property were designated insurance property of 
the insurer in respect of an insurance business in Canada for 
each taxation year in which it was held by the insurer. 

Related Provisions: ITA 257 — Negative amounts in formulas. 

History: Subsec. 2411(4.1) added by P.C. 2000-1714, November 30, 2000, Canada 

Gazette, Part Il, December 20, 2000, subsecs. 6(12), (13), the portion before the de- 

scriptions of A and B applicable to 1995 ef seqg., and the descriptions of A and B appli- 

cable to 1999 et seq. For the 1995 to 1998 taxation years read A and B as: 

A is the total of the amounts included under paragraphs 142.4(4)(a) and (c) of 
the Act in the insurer’s income for the year in respect of the property, or that 
would be so included if the property had been insurance property of the in- 
surer in respect of an insurance business in Canada for each taxation year in 
which it was held by the insurer; and 

B is the total of the amounts deductible under paragraphs 142. 4(4)(b) and (d) 
of the Act in respect of the property in computing the insurer’s income for 
the year, or that would be so deductible if the property had Bion insurance 
property of the insurer in respect of an insurance business in Canada for each 
taxation year in which it was held by the insurer. 


(5) For the purposes of subsection (4), a property that has not been 
designated by the insurer for the year pursuant to, subsection 
2400(1) as investment property used by it in the year in, or held by 
it in the year in the course of, carrying on an insurance business in 
Canada shall be deemed to be a property used by it in the year in, or 
held by it in the year in the course of, carrying on that insurance 
business in respect of which the property has been reported by the 
insurer in its annual report for the year to the relevant authority or, 
where the insurer was throughout the year subject to the supervision 
of the relevant authority but was not required to file an annual re- 
port with the relevant authority for the year, that insurance business 
in respect of which the property would have been reported by the 
insurer in an annual report for the year if it had been so required by 
_ the relevant authority, 


Reg. 
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_ Proposed Repeal — Reg. 2411(5) 
Application: The June 1, 1995 draft regulations (securities held by financial institu- 
tions), subsec. 4(15), will repeal Subse. Al ‘1(5), applicable to taxation years that begin 
after February 22, 1994. ; 


Technical Notes: Where Dropeny hes not been Ge lenaied as oe pery used or held in 
a Canadian insurance business, subsection 114) applies on the assumption that the 
property had been so desi gnated. Subsection 24) 1(5) contains an additional rule for this 
purpose. It provides that the property is to be considered property of the business in 
respect of which it is reported in the insurer’ § annual report. This rule was required 
because of the “special rules for the tax treatment of debt obligations (referred to as 


Canada securities) that are property of a life i insurance business. Subsection 2411(5) is . 


repealed. for taxation years beginning after February 22 


es, as a eae of the 
repeal of the special rules for Canada securities. ; 


(6) For the purposes of subsection (1), the balance of an insurer’s 
cumulative excess account at the end of a taxation year shall be 
determined as the amount, if any, by which 


(a) the aggregate of all amounts each of which is a positive 
amount, if any, determined in respect of each of such of its 
seven immediately preceding taxation years that began after 
June 17, 1987 and ended after 1987 by the formula 


B-A 
where A and B are the amounts determined under subsection (1) 


in respect of the insurer for such immediately preceding taxation 
year, 


exceeds 


(b) the aggregate of all amounts each of which is an amount 
claimed by the insurer under subsection (1) in respect of its cu- 
mulative excess account for a preceding taxation year that can 
be attributed to a positive amount determined under paragraph 
(a) for that year and, for the purpose of this paragraph, a positive 
amount determined in respect of a taxation year shall be deemed 
to have been claimed before a positive amount determined in 
respect of any subsequent taxation year. 
Related Provisions: ITA 257 — Negative amounts in formulas. 


(7) [Repealed] 


History: Subsec. 2411(7) repealed by P.C. 2000-1714, subsec. 6(14), November 30, 
2000, Canada Gazette, Part Il, December 20, 2000, applicable to 1999 et seg. 


(8) For the purposes of this section, “foreign investment property” 
of an insurer means investment property of the insurer (unless the 
insurer is a non-resident insurer and it is established by the insurer 
that the investment property is not effectively connected with its 
Canadian insurance businesses) that is not Canadian investment 
property of the insurer. 
Definitions [Reg. 2411]: “allowable capital loss” — ITA 38(b), 248(1); “amount”, 
“borrowed money”, “business” —ITA 248(1); “Canada” — ITA 255, Interpretation 
Act 35(1); “Canadian equity property”, “Canadian investment property” — Reg. 
2400(1); “capital property’ — ITA 54, 248(1); “designated insurance property” — ITA 
138(12), 248(1); “disposition” —ITA 248(1); “gross investment revenue’ — ITA 
138(12); “immediately preceding taxation year’. — Reg. 2409(1), (4); “insurer” — ITA 
vers “investment property’ — Reg. 2400(1); “mean Canadian investment fund’ — 
. 2412(1); “non-resident”, ‘ ‘prescribed’, “property” — ITA 248(1): | axable capital 
gain’ °— ITA 38(a), aE), “taxable dividend” — ania 89(1), 248(1); “taxable in- 
come” — ITA 248(1); “taxation year” —ITA 249; “value” — Res: 2400(1). 


2412. (1) Mean Canadian investment fund — For the purposes 
of this Part, the mean Canadian investment fund of an insurer for a 
particular taxation year is the total of 

(a) 50%. of the total of 


(i) its Canadian investment fund at the end of the particular 

year, and 

(ii) either, 
(A) if the insurer is resident in Canada, its Canadian in- 
vestment fund at the end of its preceding taxation year, or 
(B) if the insurer is non-resident, its Canadian investment 
fund at the end of its preceding taxation year determined 
as if its attributed surplus for that preceding taxation year 
were its attributed surplus for the particular year, and 


(b) the insurer’s cash-flow adjustment for the particular year. 
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(2) Cash-flow adjustment — An insurer’s cash-flow adjustment 
for a taxation year is the amount equal to 


(a) if the year ended two months or more after it began, the posi- 
tive or negative amount determined by the formula 


50% x (A — B/C) 
where 


A is the total of all amounts each of which is the amount deter- 
mined under subsection (3) in respect of a full month in the 
year (or in respect of the part of the month that ends after the 
last full month in the year, if that part is greater than 15 
days), 


B is the total of all amounts each of which is the amount deter- 
mined in respect of a full month in the year (or in respect of 
the part of the month that ends after the last full month in the 
year, if that part is greater than 15 days) by the formula 


D x (1 + 2E) 
where 


D is the amount determined under subsection (3) in respect 
of the month or part of the month, and 


Eis the number of months in the year that ended before the 
beginning of the month or part of the month, and 


Cis the number of full months in the year (plus 1, if the year 
ends more than 15 days after the end of the last full month in 
the year); and 


(b) if the year ended less than two months after it began, nil. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


(3) Amounts paid and received — The amount determined in 
respect of an insurer for a particular month or part of a month (in 
this subsection referred to as a “month”) in a taxation year is the 
positive or negative amount determined by the formula 


G=H 
where 
G is the total of all amounts each of which is 


(a) the.amount of a premium or consideration received by the 
insurer in the month in respect of a contract of insurance (in- 
cluding a settlement annuity) entered into in the course of 
carrying on its insurance businesses in Canada, 


(b) an amount received by the insurer in the month in respect 
of interest on or a repayment in respect of a policy loan made 
under a life insurance policy in Canada, or 


(c) an amount received by the insurer in the month in respect 
of reinsurance (other than reinsurance undertaken to effect a 
transfer of a business in respect of which subsection 
138(11.5), (11.92) or (11.94) of the Act applies) arising in 
the course of carrying on its insurance businesses in Canada: 
and 


H is the total of all amounts each of which is 


(a) the amount of a claim or benefit (including a payment 
under an annuity or settlement annuity, a payment of a policy 
dividend and an amount paid on a lapsed or terminated pol- 
icy), a refund of premiums, a premium or a commission paid 
by the insurer in the month under a contract of insurance in 
the course of carrying on its insurance businesses in Canada, 


(b) the amount of a policy loan made by the insurer in the 
month under a life insurance policy in Canada, or 


(c) an amount paid by the insurer in the month in respect of 
reinsurance (other than reinsurance undertaken to effect a 
transfer of a business in respect of which subsection 
138(11.5), (11.92) or (11.94) of the Act applies) in the course 
of carrying on its insurance businesses in Canada. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


Income Tax Regulations 


(4) [Meaning of “month”] — A reference to a “month” in this 
section means 


(a) if an insurer’s taxation year does not begin on the first day of 
a calendar month and the insurer elects to have this paragraph 
apply for the year, the period beginning on the day in a calendar 
month that has the same calendar number as the particular day 
on which the taxation year began and ending 


(i) on the day immediately before the day in the next calen- 
dar month that has the same calendar number as the particu- 
lar day, or 

(ii) if the next calendar month does not have a day that has 
the same calendar number as the particular day, the last day 
of that next calendar month; and 

(b) in any other case, a calendar month. 
Related Provisions: ITA 257 — Negative amounts in formulas. 


History: S. 2412 replaced by P.C. 2000-1714, November 30, 2000, Canada Gazette, 
Part Il, December 20, 2000, s. 7, applicable to 1999 et seq. 

Ss. 2410 to 2412 added by P.C. 1990-2002, s. 10, September 20, 1990, Canada Ga- 
zette, Part II, October 10, 1990, applicable in respect of taxation years beginning after 
June 17, 1987 and ending after 1987. 

Definitions [Reg. 2412]: “amount”, “annuity” —ITA 248(1); “attributed sur- 
plus” — Reg. 2400(1); “business” —ITA 248(1); “Canada” —ITA 255, Interpreta- 


tion Act 35(1); “Canadian investment fund” — Reg. 2400(1); “cash-flow adjust- 
ment” — Reg. 2412(2); “dividend”, “insurer” —ITA 248(1); “life insurance policy in 
Canada” —ITA 138(12); “mean Canadian investment fund’ —Reg. 2400(1); 
“month” — Reg. 2412(4); “non-resident” —ITA 248(1); “policy loan” —ITA 


138(12); “resident in Canada” — ITA 250; “taxation year’ —ITA 249, 


PART XXV — SPECIAL T1 TAX TABLE 
FOR INDIVIDUALS 


History: Part XXV (ss. 2500, 2501) was added by P.C. 1981-1501, June 4, 1981, Can- 
ada Gazette, Part II, June 24, 1981, applicable to 1979 et seq. except that in its applica- 
tion to the 1979 taxation year all that portion of subsection 2500(2) following subpara- 
graph (b)(ii) thereof does not apply and shall be read as follows: 
minus the aggregate of 
(ili) where applicable, an amount that is the aggregate of 
(A) the deduction calculated under subsection 120(2) of the Act, and 
(B) the amount by which the amount referred to in clause (A) is in- 


creased by virtue of section 30 of the Federal-Provincial Fiscal Ar- 
rangements and Established Programs Financing Act, 1977, and 


(iv) a deduction from the tax under subparagraph (i), or that tax plus the 
additional tax under subparagraph (ii), as the case may be, as computed 
under subsection 120(3.1) of the Act, 


calculated as if the amount taxable is equal to the average of the highest and 
lowest amounts taxable in the range and, where the resulting tax payable is not a 
multiple of one dollar, it shall be rounded to the nearest multiple of one dollar or, 
if it is equidistant from two such multiples, to the higher thereof. 


2500. (1) For the purposes of subsection 117(6) of the Act, 


(a) $55,605, adjusted for each taxation year after 1989 in the 
manner set out in subsection 117.1(1) of the Act, is the pre- 
scribed amount; and 


(b) an “individual of a prescribed class” for a taxation year 1s 
(1) an estate or trust, 


(ii) an individual who was a non-resident person throughout 
the year, other than an individual 


(A) whose amount taxable for the year was from 


(I) the duties of an office or employment performed in 
one province, 
(II) the carrying on of a business in one province, or 


(III) any combination of sources described in sub- 
clauses (I) and (II) if all of those sources are located in 
one province, and 


(B) who was not subject to any other provision of this 
subsection, 


(ili) an individual who, on the last day of the year, resided in 
a province and had income for the year from a business with 
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a permanent establishment, as defined in subsection 2600(2), 
outside the province, 


(iv) an individual whose tax otherwise payable for the year 
under Part I of the Act is reduced by virtue of any of the 
following provisions of the Act: 


(A) subsection 117(7), 
(B) section 121, 

(C) section 122.3, or 
(D) section 126, 


(v) an individual who makes an election in respect of the 
year under subsection 119(1) of the Act, 


(vi) an individual eligible to pay tax at a reduced rate pursu- 
ant to subsection 40(7) of the Income Tax Application Rules 
on a payment made to him in the year, or 


(vii) an individual who makes an election in respect of the 
year under subsection 110.4(2) of the Act. 
History: Subpara. 2500(1)(b)(vi) amended by P.C. 1994-1817, s. 48, November 1, 
1994, Canada Gazette, Part Il, November 30, 1994. 


Para. 2500(1)(a) amended by P.C. 1990-760, April 26, 1990, Canada Gazette, Part II, 
May 9, 1990, applicable in respect of the 1989 and subsequent taxation years. 


Para. 2500(1)(a) and subpara. (1)(b)(vii) amended by P.C. 1989-1926, September 28, 
1989, Canada Gazette, Part II, October 11, 1989, applicable to 1988 et seq. 

Para. 2500(1)(a) substituted by P.C. 1987-1817, subsec. 1(1), August 27, 1987, Canada 
Gazette, Part Il, September 16, 1987, applicable to 1986 ef seq. 

Subpara. 2500(1)(b)(vii) added by P.C. 1986-207, January 23, 1986, Canada Gazette, 
Part II, February 5, 1986, applicable to 1985 et seg. 

Subsec. 2500(1) substituted by P.C. 1985-908, subsec. 1(1), March 21, 1985, Canada 
Gazette, Part Il, April 3, 1985, applicable to 1984 et seg. 


All that portion of subsec. 2500(1) preceding para. (a) substituted by P.C. 1983-3016, 
subsec. 1, September 29, 1983, Canada Gazette, Part II, October 12, 1983, applicable 
to 1982 et seq. 


(2) For the purposes of subsection 117(6) of the Act, a table of the 
tax payable for a taxation year shall be prepared in accordance with 
the following rules: 


(a) the table shall be divided into ranges of amounts taxable not 
exceeding $10 each and shall specify the tax payable in respect 
of each range; 


(b) the tax payable on an amount taxable within any range re- 
ferred to in paragraph (a) shall be equal to the tax payable 
thereon for the year computed under subsection 117(2) of the 
Act and, where applicable, adjusted annually pursuant to section 
117.1 of the Act; and 


(c) the tax payable referred to in paragraph (b) shall be calcu- 
lated as if the amount taxable is equal to the average of the high- 
est and lowest amounts taxable in the range and, where the re- 
sulting tax payable is not a multiple of one dollar, it shall be 
rounded to the nearest multiple of one dollar or, if it is equidis- 
tant from two such multiples, to the higher thereof. 


(3) For the purposes of subsection 117(6) of the Act, a table of the 
additional tax for income not earned in a province, the individual 
surtax and the refundable Quebec abatement for a taxation year 
shall be prepared in accordance with the following rules: 
(a) the table shall be divided into ranges of tax payable not ex- 
ceeding $2 each and shall specify, in respect of each range, 
(i) the individual surtax payable, 
(ii) where applicable, the additional tax for income not 
earned in a province, and 
(iii) where applicable, the refundable Quebec abatement, 
on every amount taxable within each such range; 
(b) the tax payable referred to in paragraph (a) is the tax payable 
determined by the table prepared pursuant to subsection (2) less 
the allowable non-refundable credits under sections 118 to 118.9 
of the Act; 
(c) the individual surtax in respect of an amount of tax payable 
within any range referred to in paragraph (a) shall be the amount 
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that is equal to the surtax thereon computed under subsection 
180.1(1) of the Act; 


(d) the additional tax for income not earned in a province in re- 
spect of an amount of tax payable within any range referred to in 
paragraph (a) shall be the amount that is equal to the tax deter- 
mined thereon under subsection 120(1) of the Act; 


(e) the refundable Quebec abatement in respect of an amount of 
tax payable within any range referred to in paragraph (a) shall be 
the amount that is equal to the abatement determined under sub- 
section 120(2) of the Act and in accordance with section 27 of 
the Federal-Provincial Fiscal Arrangements Act; 


(f) the amount referred to in paragraph (c) or (d) shall be calcu- 
lated as if the tax payable is equal to the average of the highest 
and lowest amounts in the range and, where the resulting 
amount is not a multiple of one dollar, it shall be rounded to the 
nearest multiple of one dollar or, if it is equidistant from. two 
such multiples, to the higher thereof; and 


(g) the amount referred to in paragraph (e) shall be calculated as 
if the tax payable is equal to the average of the highest and low- 
est amounts in the range and, where the resulting amount is not a 
multiple of one tenth of one dollar, it shall be rounded to the 
nearest multiple of one tenth of one dollar or, if it is equidistant 
from two such multiples, to the higher thereof. 


Related Provisions: “amount taxable’ —ITA 117(2). 

History: Para. 2500(3)(e) amended by 1995, c. 17, subsec. 45(2), to substitute ““Fed- 
eral-Provincial Fiscal Arrangements Act” for “Federal-Provincial Fiscal Arrange- 
ments and Federal Post-Secondary Education and Health Contributions Act’, in force 
April 1, 1996. 

Subsec. 2500(2) was substituted, subsec. 2500(3) added by P.C. 1989-1926, September 
28, 1989, Canada Gazette, Part Il, October 11, 1989, applicable to 1988 er seq. 

All that portion of para. 2500(2)(b) following subpara. (ii) revoked by P.C. 1987-1817, 
subsec. 1(2), August 27, 1987, Canada Gazette, Part I, September 16, 1987, applicable 
to 1986 ef seq. 

All that portion of para. 2500(2)(b) following subpara. (ii), subpara. 2500(2)(c)(ii) sub- 
stituted by P.C. 1985-908, s. 1, March 21, 1985, Canada Gazette, Part II, April 3, 1985, 
applicable, as to para. 2500(2)(b) to 1984 er seq., and as to subpara. 2500(2)(c)(ii), after 
March 31, 1983. 

Para. 2500(2)(b) substituted by P.C. 1983-3016, subsec. 1(2), September 29, 1983, 
Canada Gazette, Part Il, October 12, 1983, applicable to 1982 et seq. 


2501. In this Part, “amount taxable” has the meaning assigned by 
subsection 117(2) of the Act. 


Related Provisions: “amount taxable” — ITA 117(2). 

History: S. 2501 amended by P.C. 1989-1926, September 28, 1989, Canada Gazette, 
Part II, October 11, 1989, applicable to 1988 et seg. 

S. 2501 substituted by P.C. 1983-3016, s. 2, September 29, 1983, Canada Gazette, Part 
II, October 12, 1983, applicable to 1982 et seq. 

History [former Part XXV]: Former Part XXV (Indebtedness of Public Employees) 
was revoked by P.C. 1980-541, s. 2, February 20, 1980, Canada Gazette, Part Il, 
March 12, 1980. 

Former Part XXV was consolidated by the Consolidated Regulations of Canada, chap- 
ter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Can- 
ada Gazette, Part Il, August 8, 1979. 


PART XXVI — INCOME EARNED IN 
PROVINCE BY AN INDIVIDUAL 


History: Part XXVI was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part Il, August 8, 1979. 


2600. Interpretation — (1) For the purposes of paragraph 
120(4)(a) [120(4)“income earned in the year in a province”’] of the 
Act, “income earned in the year in a province” by an individual 
means the aggregate of his incomes earned in the taxation year in 
each province, as determined in accordance with this Part. 

History: Subsec. 2600(1) substituted by P.C. 1981-808, subsec. 3(1), March 26, 1981, 
Canada Gazette, Part Il, April 8, 1981, applicable to 1980 er seq. 


Subsec. 2600(1) substituted by P.C. 1978-3101, subsec. 3(1), October 12, 1978, Can- 
ada Gazette, Part Il, October 25, 1978, applicable to 1978 et seq. 
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(2) In this Part, “permanent establishment” means a fixed place of 
business of the individual including an office, a branch, a mine, an 
oil well, a farm, a timberland, a factory, a workshop or a ware- 
house, and 


(a) where an individual carries on business through an employee 
or agent, established in a particular place, who has general au- 
thority to contract for his employer or principal or who has a 
stock of merchandise owned by his employer or principal from 
which he regularly fills orders which he receives, the individual 
shall be deemed to have a permanent establishment in that place; 


(b) where an individual uses substantial machinery or equipment 
in a particular place at any time in a taxation year he shall be 
deemed to have a permanent establishment in that place; and 


(c) the fact that an individual has business dealings through a 
commission agent, broker, or other independent agent or main- 
tains an office solely for the purchase of merchandise, shall not 
of itself be held to mean that the individual has a permanent 
establishment. 


Interpretation Bulletins: IT-242R: Retired partners. 
I.T. Technical News: 33 (permanent establishment — the Dudney case update). 


(3) [Revoked] 


History: Subsec. 2600(3) revoked by P.C. 1981-808, subsec. 3(2), March 26, 1981, 
Canada Gazette, Part Il, April 8, 1981, applicable to 1980 er seq. 


Subsec. 2600(3) substituted by P.C. 1978-3101, subsec. 3(2), October 12, 1978, Can- 
ada Gazette, Part I], October 25, 1978, applicable to 1978 et seq. 

Definitions [Reg. 2600]: “business”, “employee”, “employer”, “individual”. “of- 
fice” — ITA 248(1); “permanent establishment” — Reg. 2600(2); “province” — Inter- 
pretation Act 35(1); “taxation year” — ITA 249. 


2601. Residents of Canada — (1) Where an individual resided 
in a particular province on the last day of a taxation year and had no 
income for the year from a business with a permanent establishment 
outside the province, his income earned in the taxation year in the 
province is his income for the year. 


(2) Where an individual resided in a particular province on the last 
day of a taxation year and had income for the year from a business 
with a permanent establishment outside the province, his income 
earned in the taxation year in the province is the amount, if any, by 
which 


(a) his income for the year 
exceeds 


(b) the aggregate of his income for the year from carrying on 
business earned in each other province and each country other 
than Canada determined as hereinafter set forth in this Part. 


(3) Where an individual, who resided in Canada on the last day of a 
taxation year and who carried on business in a particular province at 
any time in the year, did not reside in the province on the last day of 
the year, his income earned in the taxation year in the province is 
his income for the year from carrying on business earned in the 
province, determined as hereinafter set forth in this Part. 


(4) Where an individual resided in Canada on the last day of a taxa- 
tion year and carried on business in another country at any time in 
the year, his income earned in the taxation year in that other country 
is his income for the year from carrying on business earned in the 
other country, determined as hereinafter set forth in this-Part. 


(5) In this section, a reference to the “last day of a taxation year” is 
deemed to be a reference to 


(a) the “last day in the year on which the individual resided in 
Canada”, in the case of an individual who resided in Canada at 
any time in the year but ceased to reside in Canada before the 
end of the year; and 


(b) the “day in the year on which the individual would have 
ceased to reside in Canada, if the Act were read without refer- 
ence to paragraphs 250(1)(d.1) to (f) of the Act,’”, in the case of 
a particular individual described in paragraph 250(1)(d.1) of the 
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Act, or of another individual who is a spouse, common-law part- 
ner or child of the particular individual, who 


(1) resided in Canada at any time in the year, 


(ii) would have ceased to reside in Canada before the end of 
the year, if the Act were read without reference to paragraphs 
250(1)(d.1) to (f) of the Act, and 


(111) is, pursuant to any of paragraphs 250(1)(d.1) to (f) of the 
Act, deemed to have been a resident of Canada throughout 
the year. 


Related Provisions: Reg. 2607 — When person is resident in two provinces, princi- 
pal place of residence applies. 


History: Subsec. 2601(5) amended by P.C. 2001-957, s. 4, May 31, 2001, Canada 
Gazette, Part II, June 20, 2001, applicable to 2001 et seq., except that if a taxpayer and 
a person have jointly elected pursuant to s. 144 of the Modernization of Benefits and 
Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 taxation year, 
the amendment applies to the taxpayer and the person in respect of the applicable taxa- 
tion year et seq. 


Subsec. 2601(5) substituted by P.C. 1981-2730, October 8, 1981, Canada Gazette, Part 
II, October 28, 1981, applicable to 1980 er seg. 


Definitions [Reg. 2601]: “amount”, “business” —ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1); “child” — ITA 252(1); “individual” — ITA 248(1); “last 
day of a taxation year” — Reg. 2601(5): “permanent establishment” — Reg. 2600(2); 
“province” — Interpretation Act 35(1); “resident in Canada”, “resident of Canada” — 
ITA 250; “taxation year” —ITA 249. 


Remission Orders [Reg. 2601]: Income Earned in Quebec Income Tax Remission 
Order, P.C. 1989-1204, as amended by P.C. 1991-1661 and P.C. 1992-2593 (special 
interpretation of Reg. 2601(1) and (2) for residents of Quebec). 


Interpretation Bulletins: IT-221R3: Determination of an individual’s residence sta- 
tus: IT-447: Residence of a trust or estate. 


Forms [Reg. 2601]: T3 SCH 12: Minimum tax; T3 SCH 12A Chart 2: Ontario 
minimum tax carryover; T691A: Minimum tax supplement — multiple jurisdictions; 
T1219: Provincial alternative minimum tax; T1219-ON: Ontario minimum tax carry- 
over; ; T1256: Manitoba community enterprise development tax credit; T2203: Provin- 
cial and territorial taxes — multiple jurisdictions. 


2602. Non-residents — (1) Except as provided in subsection (2), 
where an individual did not reside in Canada at any time in a taxa- 
tion year, his income earned in the taxation year in a particular 
province is the aggregate of 


(a) that part of the amount of his income from an office or em- 
ployment, that is included in computing his taxable income 
earned in Canada for the year by virtue of subparagraph 
115(1)(a)() of the Act, that is reasonably attributable to the du- 
ties performed by him in the province; and 


(b) his income for the year from carrying on business earned in 
the province, determined as hereinafter set forth in this Part. 
Remission Orders: Income Earned in Quebec Income Tax Remission Order, P.C. 


1989-1204, as amended by P.C. 1991-1661 and P.C. 1992-2593 (special interpretation 
of Reg. 2602(1) for Quebec). ] 


Interpretation Bulletins: IT-393R2: Election re tax on rents and timber royalties — 
non-residents; IT-434R: Rental of real property by individual. 


(2) Where the aggregate of the amounts of an individual’s income 
as determined under subsection (1) for all provinces for a taxation 
year exceeds the aggregate of the amounts of his income described 
in subparagraphs 115(1)(a)(i) and (ii) of the Act, the amount of his 
income earned in the taxation year in a particular province shall be 
that proportion of his income so described that the amount of his 
income earned in the taxation year in the province as determined 
under subsection (1) is of the aggregate of all such amounts. 

Definitions [Reg. 2602]: “amount”, “business” —ITA 248(1); “Canada” —ITA 
255, Interpretation Act 35(1); “employment”, “individual”, “office” — ITA 248(1); 


“province” — Interpretation Act 35(1); “taxable income earned in Canada” —ITA 
248(1); “taxation year’ — ITA 249. 


2603. Income from business — (1) Where, in a taxation year, 
an individual had a permanent establishment in a particular prov- 
ince or a country other than Canada and had no permanent estab- 
lishment outside that province or country, the whole of his income 


from carrying on business for the year shall be deemed to have been 
eamed therein. 
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(2) Where, in a taxation year, an individual had no permanent estab- 
lishment in a particular province or country other than Canada, no 
part of his income for the year from carrying on business shall be 
deemed to have been earned therein. 


(3) Except as otherwise provided, where, in a taxation year, an indi- 
vidual had a permanent establishment in a particular province or 
country other than Canada and a permanent establishment outside 
that province or country, the amount of his income for the year 
from carrying on business that shall be deemed to have been earned 
in the province or country is '/2 the aggregate of 


(a) that proportion of his income for the year from carrying on 
business that the gross revenue for the fiscal period ending in the 
year reasonably attributable to the permanent establishment in 
the province or country is of his total gross revenue for that pe- 
riod from the business; and 


(b) that proportion of his income for the year from carrying on 
business that the aggregate of the salaries and wages paid in the 
fiscal period ending in the year to employees of the permanent 
establishment in the province or country is of the aggregate of 
all salaries and wages paid in that period to employees of the 
business. 


(4) For the purpose of determining the gross revenue for the year 
reasonably attributable to the permanent establishment in a particu- 
lar province or country other than Canada within the meaning of 
paragraph (3)(a), the following rules shall apply: 


(a) where the destination of a shipment of merchandise to a cus- 
tomer to whom the merchandise is sold is in the particular prov- 
ince or country, the gross revenue derived therefrom shall be at- 
tributable to the permanent establishment in the province or 
country; 


(b) except as provided in paragraph (c), where the destination of 
a shipment of merchandise to a customer to whom the merchan- 
dise is sold is in a province or country other than Canada in 
which the taxpayer has no permanent establishment, if the per- 
son negotiating the sale may reasonably be regarded as being 
attached to the permanent establishment in the particular prov- 
ince or country, the gross revenue derived therefrom shall be at- 
tributable to that permanent establishment; 


(c) where the destination of a shipment of merchandise to a cus- 
tomer to whom the merchandise is sold is in a country other than 
Canada in which the taxpayer has no permanent establishment, 


(i) if the merchandise was produced or manufactured, or pro- 
duced and manufactured, entirely in the particular province 
by the taxpayer, the gross revenue derived therefrom shall be 
attributable to the permanent establishment in the province, 
or 


(ii) if the merchandise was produced or manufactured, or 
produced and manufactured, partly in the particular province 
and partly in another place by the taxpayer, the gross revenue 
derived therefrom attributable to the permanent establish- 
ment in the province shall be that proportion thereof that the 
salaries and wages paid in the year to employees of the per- 
manent establishment in the province where the merchandise 
was partly produced or manufactured (or partly produced and 
manufactured) is of the aggregate of the salaries and wages 
paid in the year to employees of the permanent establish- 
ments where the merchandise was produced or manufactured 


(or produced and manufactured); 


(d) where a customer to whom merchandise is sold instructs that 
shipment be made to some other person and the customer’s of- 
fice with which the sale was negotiated is located in the particu- 
lar province or country, the gross revenue derived therefrom 
shall be attributable to the permanent establishment in the prov- 
ince or country; 

(e) except as provided in paragraph (f), where a customer to 
whom merchandise is sold instructs that shipment be made to 
some other person and the customer’s office with which the sale 
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was negotiated is located in a province or country other than 
Canada in which the taxpayer has no permanent establishment, 
if the person negotiating the sale may reasonably be regarded as 
being attached to the permanent establishment in the particular 
province or country, the gross revenue derived therefrom shall 
be attributable to that permanent establishment; 


(f) where a customer to whom merchandise is sold instructs that 
shipment be made to some other person and the customer’s of- 
fice with which the sale was negotiated is located in a country 
other than Canada in which the taxpayer has no permanent 
establishment, 


(i) if the merchandise was produced or manufactured, or pro- 
duced and manufactured, entirely in the particular province 
by the taxpayer, the gross revenue derived therefrom shall be 
attributable to the permanent establishment in the province, 
or 


(ii) if the merchandise was produced or manufactured, or 
produced and manufactured, partly in the particular province 
and partly in another place by the taxpayer, the gross revenue 
derived therefrom attributable to the permanent establish- 
ment in the province shall be that proportion thereof that the 
salaries and wages paid in the year to employees of the per- 
manent establishment in the province where the merchandise 
was partly produced or manufactured (or partly produced and 
manufactured) is of the aggregate of the salaries and wages 
paid in the year to employees of the permanent establish- 
ments where the merchandise was produced or manufactured 
(or produced and manufactured); 


(g) where gross revenue is derived from services rendered in the 
particular province or country, the gross revenue shall be attribu- 
table to the permanent establishment in the province or country; 


(h) where gross revenue is derived from services rendered in a 
province or country other than Canada in which the taxpayer has 
no permanent establishment, if the person negotiating the con- 
tract may reasonably be regarded as being attached to the perma- 
nent establishment of the taxpayer in the particular province or 
country, the gross revenue shall be attributable to that permanent 
establishment; 


(1) where standing timber or the right to cut standing timber is 
sold and the timber limit on which the timber is standing is in 
the particular province or country, the gross revenue from such 
sale shall be attributable to the permanent establishment of the 
taxpayer in the province or country; and 


(j) where land is a permanent establishment of the taxpayer in 
the particular province, the gross revenue which arises from 
leasing the land shall be attributable to that permanent 
establishment. 


(5) Where an individual pays a fee to another person under an 
agreement pursuant to which that other person or employees of that 
other person perform services for the individual that would nor- 
mally be performed by employees of the individual, the fee so paid 
shall be deemed to be salary paid by the individual and that part of 
the fee that may reasonably be regarded as payment in respect of 
services rendered at a particular permanent establishment of the in- 
dividual shall be deemed to be salary paid to an employee of that 
permanent establishment. 


(6) For the purposes of subsection (5), a fee does not include a com- 
mission paid to a person who is not an employee of the individual. 
Definitions [Reg. 2603]: “amount” — ITA 248(1); “business” — Reg. 2606(3)(a); 
“Canada” — ITA 255, Interpretation Act 35(1); “employee” — ITA 248(1); “fee” — 
Reg. 2603(6); “fiscal period” —ITA 249.1; “gross revenue” —ITA 248(1); “income 
for the year from carrying on business” — Reg. 2606(1), 2606(3)(b); “individual”, “of- 
fice” —ITA 248(1); “permanent establishment” — Reg. 2600(2); “person” — ITA 
248(1); “province” — Interpretation Act 35(1); “salaries and wages paid in the 
year” — Reg. 2606(3)(c); “taxation year’ — ITA 249; “taxpayer” — ITA 248(1); “to- 
tal gross revenue for the year” — Reg. 2606(3)(d). 


2604. Bus and truck operators — Notwithstanding subsections 
2603(3) and (4), the amount of income that shall be deemed to have 
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been earned in a particular province or country other than Canada 
by an individual from carrying on the business of transportation of 
goods or passengers (other than by the operation of a railway, ships 
or an airline service) is '/ of the aggregate of 


(a) that proportion of his income therefrom for the year that the 
number of miles travelled by his vehicles in the province or 
country in the fiscal period ending in the year is of the total 
number of miles travelled by his vehicles in that period; and 


(b) that proportion of his income therefrom for the year that the 
aggregate of salaries and wages paid in the fiscal period ending 
in the year to employees of the permanent establishment in the 
province or country is of the aggregate of all salaries and wages 
paid in that period to employees of the business. 


Definitions [Reg. 2604]: “amount” — ITA 248(1): “business” — Reg. 2606(3)(a); 
“Canada” — ITA 255, Interpretation Act 35(1); “employee” — ITA 248(1); “fiscal pe- 


riod” — ITA 249.1; “income for the year from carrying on business” — Reg. 2606(1), 
2606(3)(b); “individual” — ITA 248(1); “permanent establishment” — Reg. 2600(2); 
“province” — Interpretation Act 35(1); “salaries and wages paid in the year” — Reg. 
2606(3)(c): “total gross revenue for the year” — Reg. 2606(3)(d). 


2605. More than one business — Where an individual operates 
more than one business, the provisions of sections 2603 and 2604 
shall be applied in respect of each business and the amount of in- 
come for the year from carrying on business earned in a particular 
province or country in the year is the aggregate of the amounts so 
determined. 

Definitions [Reg. 2605]: “amount” — ITA 248(1); “business” — Reg. 2606(3)(a): 
“income for the year from carrying on business” — Reg. 2606(1), 2606(3)(b); “indivi- 
dual” — ITA 248(1); “province” — Interpretation Act 35(1); “salaries and wages paid 
in the year” — Reg. 2606(3)(c); “total gross revenue for the year” — Reg. 2606(3)(d). 


Interpretation Bulletins: IT-206R: Separate businesses. 


2606. Limitations of business income — (1) Where, in the 
case of an individual to whom section 2601 applies, the aggregate 
of the amounts otherwise determined as his income for the taxation 
year from carrying on business earned in all provinces and countries 
other than Canada is greater than his income for the year, his in- 
come for the year from carrying on business earned in a particular 
province or country shall be deemed to be that proportion of his 
income for the year that 


(a) his income for the year from carrying on business in the 
province or country as otherwise determined, 


is of 
(b) that aggregate. 


(2) Where section 114 of the Act is applicable for the purpose of 
determining the taxable income of an individual for the taxation 
year, a reference in subsection (1) to “his income for the taxation 
year” shall be construed as a reference to the amount of his income 
as determined for the purposes of section 114 of the Act and, for the 
purpose of this Part, his income for the taxation year from carrying 
on a business in any place shall be computed by reference only toa 
business the income from which is included in computing his taxa- 
ble income for the purposes of section 114 of the Act. 


Proposed Amendment — Reg. 2606(1), (2) | 


(1) Limitations of business income — If, in the case of an 
individual to whom section 2601, applies, the total of the amounts 
otherwise determined as the individual’s income for a taxation 
year from carrying on business earned in all provinces and coun- 
tries other than Canada is greater that the individual’s income for 
the year, the individual’s income for the year from carrying on 
business earned in a particular province or country is deemed to 
be that proportion of the individual’s income for the year that 


(a) the individual’s income for the year from carrying on busi- 
ness in the province or country as otherwise determined, 


is of 
(b) that total. 
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(2) [Part-year residents] — If section 114 of the Act applies in 
respect of an individual for a taxation year, the reference in sub- — 
section (1) to “the individual’s income for a taxation year” shall — 
be read as a reference to the amount of the individual’s taxabl 
income for the year and, for the purpose of this Part, the indivi 
dual’s income for the year from carrying on a business in an 
place shall be computed by reference only to a business the in- 
come from which is included in computing the individual’s taxa-_ 
ble income for the year. - 3 ee 
Application: The March 16, 2001 draft regulations (taxpayer migration), s. 2, wil 
amend the portion of Reg. 2606 before subsec. (3) to read as above, applicable to 1998 
ef seg. 2 cS . : 


Technical Notes: Part XXVI of the Income Tax Regulations sets out rules for 
computing an individual’s income earned in a taxation year in a particular province. 
Subsection 2606(1) of the Regulations provides for an adjustment to an individual’s 
income earned in a particular province where the sum of the individual’s incomes 


income for the year. Subsection 2606(2) of the Regulations provides a further adjust- 
ment for the purposes of subsection (1) where the individual is non-resident for part of 
a taxation year only. : _ . 

Subsection 2606(2) of the Regulations is amended, with application to the 1998 and 
subsequent taxation years, to reflect amendments to section 114 of the Act (see the 
commentary on section 114 for further details). In addition, subsections 2606(1) and 
(2) are amended to update their language. . ee 


(3) For the purposes of sections 2603 to 2605, where an individual’s 
taxable income for the taxation year is computed in accordance with 
section 115 of the Act 


(a) a reference to a “business” shall be deemed to refer only to a 
business that was wholly or partly carried on in Canada; 


(b) a reference to “income for the year from carrying on busi- 
ness” shall be deemed to refer only to income for the year from 
carrying on a business in Canada as determined for the purposes 
of section 115 of the Act; 


(c) a reference to “salaries and wages paid in the year” shall be 
deemed to be a reference to salaries and wages paid to employ- 
ees of his permanent establishments in Canada; and 


(d) a reference to “total gross revenue for the year” from the 
business shall be deemed to be a reference to total gross revenue 
reasonably attributable to his permanent establishments in 
Canada. 


Definitions [Reg. 2606]: “amount”, “business” — ITA 248(1); “Canada” —ITA 
255, Interpretation Act 35(1); “employee”, “gross revenue” — ITA 248(1); “his in- 
come for the taxation year” — Reg. 2606(2); “individual” — ITA 248(1): “permanent 
establishment” — Reg. 2600(2); “province” — Interpretation Act 35(1); “taxable in- 
come” — ITA 248(1); “taxation year’ —ITA 249. 


2607. Dual residence — Where an individual was resident in 
more than one province on the last day of the taxation year, for the 
purposes of this Part, he shall be deemed to have resided on that day 
only in that province which may reasonably be regarded as his prin- 
cipal place of residence. 


Definitions: “individual” —ITA 248(1): “province” — Interpretation Act 35(1); 
“resident” — ITA 250; “taxation year” — ITA 249. 


Interpretation Bulletins: IT-221R3: Determination of an individual’s residence sta- 
tus; IT-447: Residence of a trust or estate. 


PART XXVII — GRouP TERM LIFE 
INSURANCE BENEFITS 


History: Part XXVII added by P.C. 1997-1623, s. 1, November 6, 1997, Canada Ga- 
cette, Part II, November 26, 1997, s. 2700 applicable to 1994 et seq. Ss. 2701 to 2704 
applicable with respect to insurance provided in respect of periods that are after June 
1994 except that, in their application with respect to insurance provided in respect of 
periods that are in 1994 and after June 1994, 


(a) the opening words of para. 2701(1)(c) shall be read as follows: 


(c) the total of all sales and excise taxes payable in respect of premiums paid 
under the policy in 1994 and after June 1994 for insurance on the life of the 
taxpayer, other than 
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(b) the part of subpara. 2702(1)(b)(i) before the formula shall be read as follows: 


(i) the total of all amounts each of which is, for a day in the year 1994 that is 
after June 1994 on which term insurance is in effect under the policy on the 
taxpayer’s life, the amount determined by the formula 


and 
(c) subpara. 2702(1)(b)(ii) shall be read as follows: 


(ii) the total amount paid by the taxpayer in respect of term insurance under 
the policy on the taxpayer’s life in respect of the period in the year 1994 that 
is after June 1994. 


and s. 2705 applicable with respect to insurance that is provided in respect of periods 
that are in 1994 and before July 1994. 


Former Part XXVII revoked by P.C. 1991-2540, s. 5, December 16, 1991, Canada 
Gazette, Part II, January 15, 1992, applicable to taxation years commencing after 1990. 


The heading to former Part XX VII amended by the said P.C. 1991-2540, s. 8, applica- 
ble after 1985. 


Former Part XXVII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part II, August 8, 1979. 


2700. Interpretation — (1) Definitions — The definitions in this 
subsection apply in this Part. 


“lump-sum premium” in relation to a group term life insurance 
policy means a premium for insurance under the policy on the life 
of an individual where all or part of the premium is for insurance 
that is (or would be if the individual survived) in respect of a period 
that ends more than 13 months after the earlier of the day on which 
the premium becomes payable and the day on which it is paid. 


“paid-up premium” in relation to a group term life insurance pol- 
icy means a premium for insurance under the policy on the life of 
an individual where the insurance is for the remainder of the life- 
time of the individual and no further premiums will be payable for 
the insurance. 


“premium category” in relation to term insurance provided under 
a group term life insurance policy means, 


(a) where the premium rate applicable in respect of term insur- 
ance on the life of an individual depends on the group to which 
the individual belongs, any of the groups for which a premium 
rate is established, and 


(b) in any other case, all individuals on whose lives term insur- 
ance is in effect under the policy, 


and, for the purpose of this definition, a single premium rate is 
deemed to apply for all term insurance under a policy in respect of 
periods in 1994, and where individuals are divided into separate 
groups solely on the basis of their age, sex, or both, the groups are 
deemed to be a single group for which a premium rate is 
established. 


“term insurance” in relation to an individual and a group term life 
insurance policy means insurance under the policy on the life of the 
individual, other than insurance in respect of which a lump-sum 
premium has become payable or been paid. 


(2) Accidental death insurance — For greater certainty, a pre- 
mium for insurance on the life of an individual does not include an 
amount for accidental death insurance. 
Definitions [Reg. 2700]: “amount”, “group term life insurance policy”, “indivi- 
dual” —ITA 248(1); “lump-sum premium” — Reg. 2700(1); “month” — Interpreta- 
tion Act 35(1); “term insurance” — Reg. 2700(1). 


2701. Prescribed benefit — (1) Subject to subsection (2), for the 
purpose of subsection 6(4) of the Act, the amount prescribed fora 
taxation year in respect of insurance under a group term life insur- 
ance policy on the life of a taxpayer is the total of 


(a) the taxpayer’s term insurance benefit under the policy for the 
calendar year in which the taxation year ends, 

(b) the taxpayer’s prepaid insurance benefit under the policy for 
that calendar year, and 
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(c) the total of all sales and excise taxes payable in respect of 
premiums paid under the policy in that calendar year for insur- 
ance on the life of the taxpayer, other than 


(i) taxes paid, directly or by way of reimbursement, by the 
taxpayer, and 


(ii) taxes in respect of premiums for term insurance that, if 
the taxpayer were to die, would be paid otherwise than 


(A) to the taxpayer, 
(B) for the benefit of the taxpayer, 


(C) as a benefit that the taxpayer desired to have con- 
ferred on any person. 


Related Provisions: ITA 139.1(15)— Effect of demutualization of insurance 
corporation. 


(2) Bankrupt individual — Where a taxpayer who has become a 
bankrupt has two taxation years ending in a calendar year, for the 
purpose of subsection 6(4) of the Act, the amount prescribed for the 
first taxation year in respect of insurance under a group term life 
insurance policy on the life of the taxpayer is nil. 

Definitions [Reg. 2701]: “amount”, “bankrupt”, “group term life insurance policy”, 
“person” — ITA 248(1); “prepaid insurance benefit” — Reg. 2703(1); “prescribed” — 
ITA 248(1); “taxation year’—ITA 249; “taxpayer” —ITA 248(1); “term insur- 
ance” — Reg. 2700(1); “term insurance benefit” — Reg. 2702(1). 


2702. Term insurance benefit — (1) Amount of benefit — 
Subject to section 2704, for the purpose of paragraph 2701(1)(a), a 
taxpayer’s term insurance benefit under a group term life insurance 
policy for a calendar year is 


(a) where 


(1) the policyholder elects to determine, under this paragraph, 
the term insurance benefit for the year of each individual 
whose life is insured under the policy, 


(ii) no premium rate that applies for term insurance provided 
under the policy on the life of an individual in respect of the 
year depends on the age or sex of the individual, 


(iii) no amounts are payable under the policy for term insur- 
ance on the lives of individuals in respect of the year other 
than premiums payable on a regular basis that are based on 
the amount of term insurance in force in the year for each 
individual, and 


(iv) the year is after 1995, 
the amount determined by the formula 


KS 1e 
where 


A is the total of the premiums payable for term insurance pro- 
vided under the policy on the taxpayer’s life in respect of 
periods in the year, to the extent that each such premium is in 
respect of term insurance that, if the taxpayer died in the 
year, would be paid to or for the benefit of the taxpayer or as 
a benefit that the taxpayer desired to have conferred on any 
person, and 


B is the total amount paid by the taxpayer in respect of term 
insurance under the policy on the taxpayer’s life in respect of 
the year; and 


(b) in any other case, the amount, if any, by which 


(1) the total of all amounts each of which is, for a day in the 
year on which term insurance is in effect under the policy on 
the taxpayer’s life, the amount determined by the formula 


AxXB 


where 


A is the amount of term insurance in effect on that day 
under the policy on the taxpayer’s life, except the portion, 
if any, of the amount that, if the taxpayer were to die on 
that day, would be paid otherwise than 


(A) to the taxpayer, 
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(B) to benefit of the taxpayer, or 


(C) as a benefit that the taxpayer desired to have con- 
ferred on any person, and 


B is the average daily cost of insurance for the year for the 
premium category in which the taxpayer is included on 
that day 


exceeds 


(ii) the total amount paid by the taxpayer in respect of term 
insurance under the policy on the taxpayer’s life in respect of 
the year. 

Related Provisions: ITA 257 — Negative amounts in formulas. 


(2) Average daily cost of insurance — The average daily cost 
of insurance under a group term life insurance policy for a calendar 
year for a premium category is 
(a) subject to paragraph (b), the amount determined by the 
formula 


(ABE OC) 
D 


where 


A is the total of the premiums payable for term insurance pro- 
vided under the policy on the lives of individuals in respect 
of periods in the year while they are in the premium 
category, 


B \is the total of the amounts paid in the year under the policy 
for term insurance in respect of periods in preceding years 
(other than amounts that have otherwise been taken into ac- 
count for the purpose of subsection 6(4) of the Act), to the 
extent that the total can reasonably be considered to relate to 
term insurance provided on the lives of individuals in the 
premium category, 


C is the total amount of policy dividends and experience rating 
refunds paid in the year under the policy and not distributed 
to individuals whose lives are insured under the policy, to the 
extent that the total can reasonably be considered to relate to 
term insurance provided on the lives of individuals in the 
premium category, and 


D is the total of all amounts each of which is the amount of 
term insurance in force on a day in the year on the lives of 
individuals in the premium category on that day; or 


(b) the amount that the policyholder determines using a reasona- 
ble method that is substantially similar to the method set out in 
paragraph (a). 


Related Provisions: ITA 257 — Negative amounts in formulas, 


(3) Survivor income benefits — For the purposes of this sec- 
tion, where the proceeds of term insurance on the life of an indivi- 
dual are payable in the form of periodic payments, and the periodic 
payments are not an optional form of settlement of a lump-sum 
amount, the amount of term insurance in effect on the individual’s 
life on any day is the present value, on that day, of the periodic 
payments that would be made if the individual were to die on that 
day. 


(4) Determination of present value — For the purpose of sub- 
section (3), the present value on a day in a calendar year 


(a) shall be determined using assumptions that are reasonable at 
some time in the year; and 


(b) may be determined assuming that an individual on whose life 
the present value depends is the same age on that day as on an- 
other day in the year. 
Definitions [Reg. 2702]: “amount” — ITA 248(1); “amount of term insurance’? — 
Reg. 2702(3); “dividend”, “group term life insurance policy”, “individual”, “per- 
son” —ITA 248(1); “premium category” — Reg. 2700(1); “present value” — Reg. 
2702(4); “taxpayer” — ITA 248(1); “term insurance” — Reg. 2700(1). 


2703. Prepaid insurance benefit — (1) Amount of benefit — 
Subject to section 2704, for the purpose of paragraph 2701(1)(b), a 
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taxpayer’s prepaid insurance benefit under a group term life insur- 
ance policy for a calendar year is 


(a) where the taxpayer is alive at the end of the year, the total of 
all amounts each of which is 


(i) a lump-sum premium (other than the taxpayer portion) 
paid in the year and after February 1994 in respect of insur- 
ance under the policy on the life of the taxpayer, other than a 
paid-up premium paid before 1997, or 


(ii) '/; of a paid-up premium (other than the taxpayer portion) 
in respect of insurance under the policy on the life of the tax- 
payer that was paid 


(A) after February 1994 and before 1997, and 
(B) in the year or one of the two preceding years; and 


(b) where the taxpayer died after June 1994 and in the year, the 
amount, if any, by which 


(i) the total of all amounts each of which is a lump-sum pre- 
mium (other than the taxpayer portion) paid under the policy 
after February 1994 in respect of insurance on the life of the 
taxpayer 


exceeds 


(ii) the portion of that total that was included in computing 
the taxpayer’s prepaid insurance benefit under the policy for 
preceding years. 


Related Provisions: ITA 18(9.01) — Matching deduction for employer. 


(2) Taxpayer portion of premiums — For the purpose of sub- 
section (1), the taxpayer portion of a premium is the portion, if any, 
of the premium that the taxpayer paid, either directly or by way of 
reimbursement. 


Definitions [Reg. 2703]: “amount”, “group term life insurance policy” —ITA 
248(1); “lump-sum premium”, “paid-up premium” — Reg. 2700(1); “portion” — Reg. 
2703(2); “taxpayer” — ITA 248(1). 


2704. Employee-paid insurance — (1) For the purpose of sub- 
section 2701(1), where the full cost of insurance under a group term 
life insurance policy in a calendar year is borne by the individuals 
whose lives are insured under the policy, each individual’s term in- 
surance benefit and prepaid insurance benefit under the policy for 
the year is deemed to be nil. 


(2) Where the premiums for part of the life insurance (in this sub- 
section referred to as the “additional insurance”) under a group term 
life insurance policy are determined separately from the premiums 
for the rest of the life insurance under the policy, and it is reasona- 
ble to consider that the individuals on whose lives the additional 
insurance is provided bear the full cost of the additional insurance, 
the additional insurance, the premiums, policy dividends and expe- 
rience rating refunds in respect of that insurance, and the amounts 
paid in respect of that insurance by the individuals whose lives are 
insured, shall not be taken into account for the purposes of this Part. 
Definitions [Reg. 2704]: “additional insurance” — Reg. 2704(2); “amount”, “divi- 
dend”, “group term life insurance policy”, “individual” — ITA 248(1); “term insur- 
ance” — Reg. 2700(1). 


2705. Prescribed premium and insurance — For the purpose 
of subsection 6(4) of the Act, as it applies to insurance provided in 
respect of periods that are in 1994 and before July 1994, 


(a) a lump-sum premium paid under a group term life insurance 
policy after February 1994 in respect of an individual who is 
alive at the end of June 1994 is a prescribed premium; and 


(b) insurance in respect of which a premium referred to in para- 
graph (a) is paid is prescribed insurance. 


Definitions [Reg. 2705): “group term life insurance policy”, “individual” — ITA 
248(1); “lump-sum premium” — Reg. 2700(1); “prescribed” — ITA 248(1). 
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PART XXVIII — ELECTION IN RESPECT OF 
ACCUMULATING INCOME OF TRUSTS 


History: Part XXVIII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part I, August 8, 1979. 


2800. [Preferred beneficiary election] — (1) Any election 
under subsection 104(14) of the Act in respect of a taxation year 
shall be made by filing with the Minister the following documents: 


(a) a statement 
(i) making the election in respect of the year, 


(ii) designating the part of the accumulating income in re- 
spect of which the election is being made, and 


(iii) signed by the preferred beneficiary and a trustee having 
the authority to make the election; and 


(b) a statement signed by the trustee showing the computation of 
the amount of the preferred beneficiary’s share in the accumulat- 
ing income of the trust for the year in accordance with paragraph 
104(15)(a), (b) or (c) of the Act, as the case may be, together 
with such information concerning the provisions of the trust and 
its administration as is necessary for this purpose. 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election. 


(2) The documents referred to in subsection (1) shall be filed within 
90 days from the end of the trust’s taxation year in respect of which 
the election referred to in subsection (1) is made. 

Related Provisions: ITA 104(14.01) — Extension of filing deadline where capital 


gains election filed; Reg. 2800(2.1) — Deadline when capital gains exemption election 
filed for 1994. 


(2.1) Notwithstanding subsection (2), if a trust elects under subsec- 
tion 110.6(19) of the Act in respect of the taxation year of the trust 
that includes February 22, 1994, the documents referred to in sub- 
section (1) in respect of that year shall be filed on or before the day 
on or before which the election under subsection 110.6(19) of the 
Act is required to be filed with the Minister. 

History: Subsec. 2800(2.1) added by P.C. 2001-806, s. 1, May 2, 2001, Canada Ga- 
zette, Part II, May 23, 2001, applicable to trust taxation years that include February 22, 
1994. 


(3) For the purposes of paragraph 104(15)(c) of the Act, the discre- 
tionary share of a particular preferred beneficiary under a trust of 
the trust’s accumulating income for a taxation year shall be an 
amount determined as follows: 


(a) where the settlor of the trust is an individual and his spouse, 
both of whom are alive at the end of the year and both of whom 
may be entitled to share in the accumulating income of the trust, 
the discretionary share 


(i) of the individual is that proportion of the accumulating 
income of the trust for the year that the fair market value of 
the property contributed by the individual is of the aggregate 
of the fair market value of the property contributed by the 
individual and the fair market value of the property contrib- 
uted by his spouse (such fair market values being determined 
in respect of each contribution at the time of the making of 
that contribution), 


(ii) of the spouse is that proportion of the accumulating in- 
come of the trust for the year that the fair market value of the 
property contributed by the spouse is of the aggregate of the 
fair market value of the property contributed by the indivi- 
dual and the fair market value of the property contributed by 
his spouse (such fair market values being determined in re- 
spect of each contribution at the time of the making of that 
contribution), and 

(iii) of any other beneficiary who is a preferred beneficiary 
under the trust is nil; 


(b) where the settlor of the trust is an individual and his spouse, 
both of whom are alive at the end of the year but only one of 
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whom may be entitled to share in the accumulating income of 
the trust, the discretionary share 


(i) of the individual or his spouse, as the case may be, who 
may be entitled to share in the accumulating income of the 
trust is the accumulating income of the trust for the year, and 


(11) of any other beneficiary who is a preferred beneficiary 
under the trust is nil; 


(c) where the settlor of the trust is an individual and his spouse, 
only one of whom is alive at the end of the year, and the one 
who is alive may be entitled to share in the accumulating income 
of the trust, the discretionary share 


(i) of the individual or his spouse, as the case may be, who is 
alive at the end of the year is the accumulating income of the 
trust for the year, and 


(ii) of any other beneficiary who is a preferred beneficiary 
under the trust is nil; 


(d) where, in any case not described in paragraph (a), (b) or (c), 
the settlor of the trust may be entitled to share in the accumulat- 
ing income of the trust and is alive at the end of the year, the 
discretionary share 


(1) of the settlor is the accumulating income of the trust for 
the year, and 


(ii) of any other beneficiary who is a preferred. beneficiary 
under the trust is nil; 


(e) where, in any case not described in paragraph (a), (b) or (c), 
the spouse of the settlor of the trust may be entitled to share in 
the accumulating income of the trust, but the settlor may not, 
and the spouse is alive at the end of the year, the discretionary 
share 


(1) of the spouse is the accumulating income of the trust for 
the year, and 


(ii) of any other beneficiary who is a preferred beneficiary 
under the trust is nil; and 


(f) in any other case, the discretionary share of a preferred bene- 
ficiary alive at the end of the year is the amount obtained by 
dividing the accumulating income of the trust for the year by the 
number of preferred beneficiaries under the trust alive at the end 
of the year who may be entitled to share in the accumulating 
income of the trust. 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election. 


Advance Tax Rulings: ATR-30: Preferred beneficiary election on accumulating 
income of estate; ATR-34: Preferred beneficiary’s election. 


(4) In paragraphs (3)(a) to (e), the phrase “entitled to share in the 
accumulating income of the trust” does not include any entitlement 
that arises by reason of the death of any individual who would 
otherwise be entitled to share in the accumulating income of the 
trust. 

Definitions [Reg. 2800]: ‘amount’ — ITA 248(1); “entitled to share in the accumu- 
lating income of the trust’ — Reg. 2800(4);“individual”, “Minister”, “property”, 
“share” — ITA 248(1); “taxation year” — ITA 249; “trust” — ITA 104(1), 248(1), (3). 


PART XXIX — SCIENTIFIC RESEARCH AND 
EXPERIMENTAL DEVELOPMENT 


History: The heading to Part XXIX amended by P.C. 1986-2770, para. 3(a), Decem- 
ber 11, 1986, Canada Gazette, Part Il, December 24, 1986, applicable to expenditures 
made in taxation years ending after May, 23, 1985. 

Part XXIX was consolidated by the Consolidated Regulations of Canada, chapter 945, 
proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Ga- 
zette, Part Il, August 8, 1979, 


2900. (1) [Repealed] 


History: Subsec. 2900(1) repealed by P.C. 2000-1095, subsec. 1(2), July 27, 2000, 
Canada Gazette, Part Il, August 16, 2000, applicable to work performed after February 
27, 1995 except that, for the purposes of paras. 149(1)(j) and (8)(b) of the Act, the 
repeal does not apply to work performed pursuant to an agreement in writing made by 
the taxpayer before February 28, 1995. (See now ITA 248(1)"scientific research and 
experimental development”’.) 
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The opening words of subsec. 2900(1) amended by P.C. 2000-1095, subsec. 1(2), July 
27, 2000, Canada Gazette, Part II, August 16, 2000, applicable to 1995 ef seg. 
Subsec. 2900(1) amended by P.C. 1995-16, subsec: 1(1), January 11, 1995, Canada 
Gazette, Part II, January 25, 1995, applicable to taxation years ending after December 
2, 1992. 

That portion of s. 2900 preceding para. (a) amended and s. 2900 renumbered as subsec. 
2900(1), by P.C. 1986-2770, para. 3(a), December 11, 1986, Canada Gazette, Part II, 
December 24, 1986, applicable to expenditures made in taxation years ending after 
May 23, 1985. 

All that portion of s. 2900 preceding para. (a) substituted by P.C. 1978-2917, s. 1, 
September 27, 1978, Canada Gazette, Part II, October 11, 1978, effective for the pe- 
riod commencing with a taxation year ending after 1977. 

Selected Cases [Reg. 2900(1)]: Développements de Systémes Spécialisés M.T.P.C. 
Inc. v. R., [2000] 2 C.T.C. 2031 (TCC) (Working on computer programs not scientific 
research); Hun-Medipharma Research Inc. v. R., [1999] 1 C.T.C. 2800 (TCC) (Not 
necessary for SR&ED that there be both analysis and experimentation). 


(2) For the purposes of clause 37(8)(a)(i)(B) and subclause 
37(8)(a)(i)(A)TD of the Act, the following expenditures are di- 
rectly attributable to the prosecution of scientific research and ex- 
perimental development: 


(a) the cost of materials consumed or transformed in such 
prosecution; 


(b) where an employee directly undertakes, supervises or sup- 
ports such prosecution, the portion of the amount incurred for 
salary or wages of the employee that can reasonably be consid- 
ered to be in respect of such prosecution; and 


(c) other expenditures, or those portions of other expenditures, 
that are directly related to such prosecution and that would not 
have been incurred if such prosecution had not occurred. 
Related Provisions: ITA 127(27) — ITC recapture. 
History: Para. 2900(2)(a) amended by P.C. 2000-1695, subsec. 1(3), July 27, 2000, 
Canada Gazette, Part I, August 16, 2000, applicable to costs incurred after Fébruary 
23, 1998. 
The opening words of subsec. 2900(2) and paras. 2900(2)(b) and (c) amended by P.C. 
1995-16, subsecs. 1(2) and (3), January 11, 1995, Canada Gazette, Part Il, January 25, 
1995. The amendment to the opening words is applicable to taxation years ending after 
December 2, 1992; paras. 2900(2)(b) and (c) applicable to 1990 et seg. 
Subsec. 2900(2) added by P.C. 1986-2770, s. 4, December 11, 1986, Canada Gazette, 
Part Il, December 24, 1986, applicable to expenditures made in taxation years ending 
after May 23, 1985. 
Selected Cases [Reg. 2900(2)]: Consoltex Inc. v. R., [1997] 2 C.T.C. 2846 (TCC) 
(Cost of yarn used for scientific research fell within provision). 
Information Circulars: See at end of Reg. 2900. 
Application Policies: SR&ED 96-06: Directly undertaking, supervising or support- 
ing “directly engaged” SR&ED salary and wages: SR&ED 2000-01: Cost of materials: 
SR&ED 2002-01: Expenditures incurred for administrative salaries or wages — “di- 
rectly related” test; SR&ED 2002-02R2: Experimental production and commercial pro- 
duction with experimental development work — allowable SR&ED expenditures; 
SR&ED 2004-03: Filing requirements for claiming SR&ED carried out in Canada. 


(3) For the purposes of subclause 37(8)(a)(ii)(A)(ID) of the Act, the 
following expenditures are directly attributable to the provision of 
premises, facilities or equipment for the prosecution of scientific re- 
search and experimental development: 


(a) the cost of the maintenance and upkeep of such premises, 
facilities or equipment; and 


(b) other expenditures, or those portions of other expenditures, 
that are directly related to that provision and that would not have 
been incurred if those premises or facilities or that equipment 
had not existed. 
History: The opening words of subsec. 2900(3) and para. 2900(3)(b) amended by P.C. 
1995-16, subsecs. 1(4) and (5), January 11, 1995, Canada Gazette, Part IL. January 25, 
1995. The amendment to the opening words is applicable to taxation years ending after 
December 2, 1992; para. 2900(3)(b) applicable to 1990 et seq. 


Subsec. 2900(3) added by P.C. 1986-2770, s. 4, December 11, 1986. Canada Gazette, 
Part II, December 24, 1986, applicable to expenditures made in taxation years ending 
after May 23, 1985. 


(4) For the purposes of the definition “qualified expenditure” in 
subsection 127(9) of the Act, the prescribed proxy amount of a tax- 
payer for a taxation year, in respect of a business, in respect of 
which the taxpayer elects under clause 37(8)(a)(ii)(B) of the Act is 
65% of the total of all amounts each of which is that portion of the 
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amount incurred in the year by the taxpayer in respect of salary or 
wages of an employee of the taxpayer who is directly engaged in 
scientific research and experimental development carried on in Can- 
ada that can reasonably be considered to relate to the scientific re- 
search and experimental development having regard to the time 
spent by the employee on the scientific research and experimental 
development. 

Related Provisions: ITA 37(1.3) —SR&ED within 200 nautical miles offshore is 
deemed done in Canada; Reg. 2900(5)-(7) — Additional rules re prescribed proxy 
amount; Reg. 2900(9) — Benefits and bonuses excluded from wages. 

History: Subsec. 2900(4) amended by P.C. 1995-16, subsec. 1(6), January 11, 1995, 
Canada Gazette, Part Il, January 25, 1995, applicable to taxation years ending after 
December 2, 1992. 

Subsec. 2900(4) added by P.C. 1986-2770, s. 4, December 11, 1986, Canada Gazette, 
Part Il, December 24, 1986, applicable to expenditures made in taxation years ending 
after May 23, 1985. 


Application Policies: SR&ED 96-06: Directly undertaking, supervising or support- 
ing “directly engaged” SR&ED salary and wages. 


(5) Subject to subsections (6) to (8), where in subsection (4) the 
portion of an expenditure is all or substantially all of the expendi- 
ture, that portion shall be replaced by the amount of the 
expenditure. 

History: Subsec. 2900(5) added by P.C. 1995-16, subsec. 1(6), January 11, 1995, Can- 


ada Gazette, Part II, January 25, 1995, applicable to taxation years ending after Decem- 
ber 2, 1992. 


Application Policies: SR&ED 96-06: Directly undertaking, supervising or support- 
ing “directly engaged” SR&ED salary and wages. 


(6) The amount determined under subsection (4) as the prescribed 
proxy amount of a taxpayer for a taxation year in respect of a busi- 
ness shall not exceed the amount, if any, by which 


(a) the total of all amounts deducted in computing the taxpayer’s 
income for the year from the business, 


exceeds the total of all amounts each of which is 


(b) an amount deducted in computing the income of the taxpayer 
for the year from the business under any of sections 20, 24, 26, 
30, 32, 37, 66 to 66.8 and 104 of the Act, or 


(c) an amount incurred by the taxpayer in the year in respect of 

any outlay or expense made or incurred for the use of, or the 

right to use, a building other than a special-purpose building. 
History: Subsec. 2900(6) added by P.C. 1995-16, subsec. 1(6), January 11, 1995, Can- 


ada Gazeite, Part I, January 25, 1995, applicable to taxation years ending after Decem- 
ber 2, 1992. 


(7) In determining the prescribed proxy amount of a taxpayer for a 
taxation year, the portion of the amount incurred in the year by the 
taxpayer in respect of salary or wages of a specified employee of 
the taxpayer that is included in computing the total described in 
subsection (4) shall not exceed the lesser of 


(a) 75% of the amount incurred by the taxpayer in the year in 
respect of salary or wages of the employee, and 
(b) the amount determined by the formula 


DS SIN 3 
365 


where 


A is the Year’s Maximum Pensionable Earnings (as determined 
under section 18 of the Canada Pension Plan) for the calen- 
dar year in which the taxation year ends, and 

B is the number of days in the taxation year in which the em- 
ployee is an employee of the taxpayer. 

Related Provisions: Reg. 2900(9) — Benefits and bonuses excluded from wages. 


History: Subsec. 2900(7) added by P.C. 1995-16, subsec. 1(6), January 11, 1995, Can- 


el ICA: Part I, January 25, 1995, applicable to taxation years ending after Decem- 
er 2, 1992. 


(8) Where 


(a) a taxpayer is a corporation, 


(b) the taxpayer employs in a taxation year ending in a calendar 
year an individual who is a specified employee of the taxpayer, 
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(c) the taxpayer is associated with another corporation (referred 
to as the “associated corporation’’) in a taxation year of the asso- 
ciated corporation ending in the calendar year, and 


(d) the individual is an employee of the associated corporation in 
the taxation year of the associated corporation ending in the cal- 
endar year, 


the total of all amounts that may be included in computing the total 
described in subsection (4) in respect of salaries or wages of the 
individual by the taxpayer in its taxation year ending in the calendar 
year and by all associated corporations in their taxation years end- 
ing in the calendar year shall not exceed the amount that is 2.5 
times the Year’s Maximum Pensionable Earnings (as determined 
under section 18 of the Canada Pension Plan) for the calendar year. 
History: Subsec. 2900(8) added by P.C. 1995-16, subsec. 1(6), January 11, 1995, Can- 


ada Gazette, Part II, January 25, 1995, applicable to taxation years ending after Decem- 
ber 2, 1992. 


(9) For the purposes of subsections (4) and (7), an amount incurred 
in respect of salary or wages of an employee in a taxation year 
does not include 


(a) an amount described in section 6 or 7 of the Act; 


(b) an amount deemed under subsection 78(4) of the Act to have 
been incurred; 


(c) bonuses; or 


(d) remuneration based on profits. 


History: Subsec. 2900(9) added by P.C. 1995-16, subsec. 1(6), January 11, 1995, Can- 
ada Gazette, Part I, January 25, 1995, applicable to taxation years ending after Decem- 
ber 2; 1992. 


Application Policies: SR&ED 96-06: Directly undertaking, supervising or support- 
ing “directly engaged” SR&ED salary and wages. 


(10) For the purpose of subsection (8), 
(a) an individual related to a particular corporation, and 


(b) a partnership any member of which is an individual related 
to a particular corporation or is a corporation associated with a 
particular corporation, 


shall be deemed to be a corporation associated with the particular 
corporation. 
History: Subsec. 2900(10) added by P.C. 1995-16, subsec. 1(6), January 11, 1995, 


Canada Gazette, Part II, January 25, 1995, applicable to taxation years ending after 
December 2, 1992. 


(11) The depreciable property of a taxpayer that is prescribed for 
the purposes of the definition “first term shared-use-equipment” in 
subsection 127(9) of the Act is 


(a) a building of the taxpayer; 
(b) a leasehold interest of the taxpayer in a building; 


(c) a property of the taxpayer if, at the time it was acquired by 
the taxpayer, the taxpayer or a person related to the taxpayer in- 
tended that it would be used in the prosecution of scientific re- 
search and experimental development during the assembly, con- 
struction or commissioning of a facility, plant or line for 
commercial manufacturing, commercial processing or other 
commercial purposes (other than scientific research and experi- 
mental development) and intended 


(i) that it would be used during its operating time in its ex- 
pected useful life primarily for purposes other than scientific 
research and experimental development, or 


(ii) that its value would be consumed primarily in activities 

other than scientific research and experimental development; 

and 
(d) part of a property of the taxpayer if, at the time the part was 
acquired by the taxpayer, the taxpayer or a person related to the 
taxpayer intended that the part would be used in the prosecution 
of scientific research and experimental development during the 
assembly, construction or commissioning of a facility, plant or 
line for commercial manufacturing, commercial processing or 
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other commercial purposes (other than scientific research and 
experimental development), and intended 


(i) that it would be used during its operating time in its ex- 
pected useful life primarily for purposes other than scientific 
research and experimental development, or 


(ii) that its value would be consumed primarily in activities 
other than scientific research and experimental development. 
History [Reg. 2900(11)]: Subsec. 2900(11) added by P.C. 1995-16, subsec. 1(6), 


January 11, 1995, Canada Gazette, Part Il, January 25, 1995, applicable to property 
acquired after December 2, 1992. 


Application Policies: SR&ED 96-07: Prototypes, custom products/commercial as- 
sets, pilot plants and experimental production; SR&ED 2004-03: Filing requirements 
for claiming SR&ED carried out in Canada; SR&ED 2005-01: Shared-used equipment. 


Selected Cases [Reg. 2900]: C.W. Agencies Inc. v. R., [2000] 4 C.T.C. 2272 (TCC) 
(Computer software expenditures were not SR&ED); RIS-Christie v. R., [1999] 1 
C.T.C. 132 (FCA); rev’g [1996] 3 C.T.C. 2827 (TCC) (Failure to adduce documentary 
evidence of research not necessarily fatal); Northwest Hydraulic Consultants Ltd. v. R., 
[1998] 3 C.T.C. 2520 (TCC) (Court approved criteria in IC 86-4R3 as indicative of 
SR&ED). 

Definitions [Reg. 2900]: “amount” —ITA 248(1); ‘amount incurred” — Reg. 
2900(9); “associated” —Reg. 2900(10)(b); “associated corporation” — Reg. 
2900(8)(c); “business” — ITA 248(1); “Canada” —ITA 37(1.3), 255, Interpretation 
Act 35(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “depreciable pro- 
perty’ —ITA 13(21), 248(1); “employee”, “individual”, “mineral” — ITA 248(1); 
“person”, “prescribed”, “property” — ITA 248(1); “related” — ITA 251(2)-(6); “sal- 
ary or wages” — ITA 248(1), Reg. 2900(9); “scientific research and experimental de- 
velopment” — Reg. 2900(1); “specified employee” — ITA 248(1); “taxation year” — 
ITA 249; “taxpayer” — ITA 248(1); “total of all amounts” — Reg. 2900(8). 
Interpretation Bulletins [Reg. 2900]: IT-151R5: Scientific research and experi- 
mental development expenditures. 

Information Circulars [Reg. 2900]: 86-4R3: Scientific research and experimental 
development; 94-2: Machinery and equipment industry application paper; 97-1: 
SR&ED — Administrative guidelines for software development. 


2901. Prescribed expenditures — For the purposes of para- 
graph 37.1(5)(c) [37.1(5)“qualified expenditure”] of the Act, a pre- 
scribed expenditure is 


(a) an expenditure of a current nature incurred by a corporation 
in respect of 


(1) the general administration or management of a business, 
including 
(A) administrative salary or wages and related benefits in 
respect of a person whose duties are not all or substan- 
tially all directed to the prosecution of scientific research 
and experimental development, except to the extent that 
such expenditure is described in subsection 2900(2) or 
(3), 
(B) a legal or accounting fee, 


(C) an amount described in any of paragraphs 20(1)(c) to 
(g) of the Act, 


(D) an entertainment expense, 

(E) an advertising or selling expense, 

(F) a convention expense, 

(G) a due or fee in respect of membership in a scientific 
or technical society or organization, and 

(H) a fine or penalty, or 


(11) the maintenance and upkeep of premises, facilities or 
equipment to the extent that such expenditure is not attributa- 
ble to the prosecution of scientific research and experimental 
development, 


except any such expenditure incurred by a corporation that de- 
rives all or substantially all of its revenue from the prosecution 
of scientific research and experimental development or the sale 
of rights in or arising out of scientific research and experimental 
development carried on by it; 


(b) an expenditure of a capital nature incurred by a corporation 
in respect of 
(1) the acquisition of property, except any such expenditure 
that was incurred for and was all or substantially all attributa- 
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ble to the prosecution, or to the provision of premises, facili- 

ties or equipment for the prosecution, of scientific research 

and experimental development, or 

(ii) the acquisition of property that is qualified property 

within the meaning assigned by subsection 127(9) of the Act; 
(c) an expenditure made to acquire rights in, or arising out of, 
scientific research and experimental development; or 


(d) an expenditure on scientific research and experimental devel- 
opment in respect of which an amount is deductible under sec- 
tion 110 of the Act. 
History: That portion of para. 2901(a) following cl. (i)(H) and paras. 2901(b), (c), (d) 
amended, and cl. 2901(a)(i)(A) and subparas. 2901(b)(i), (ii) substituted, by P.C. 1986- 
2770, paras. 3(c), (d) and s. 5, December 11, 1986, Canada Gazette, Part Il, December 
24, 1986, applicable to expenditures made in taxation years ending after May 23, 1985. 
Cl. 2901(a)(i)(C) substituted by P.C. 1986-1048, s. 2, May 1, 1986, Canada Gazette, 
Part II, May 14, 1986, applicable to bills drawn after June 1984. 
S. 2901 added by P.C. 1978-2917, s. 2, September 27, 1978, Canada Gazette, Part I, 
October 11, 1978, effective for the period commencing with a taxation year ending 
after 1977. 
Definitions [Reg. 2901]: “amount”, “business” —ITA 248(1); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “person”, “prescribed”, “property” — ITA 
248(1); “related” — ITA 251(2)-(6); “salary or wages” — ITA 248(1); “scientific re- 
search and experimental development” — Reg. 2900(1). 
Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


2902. For the purposes of the definition “qualified expenditure” in 
subsection 127(9) of the Act, a prescribed expenditure is 


(a) an expenditure of a current nature incurred by a taxpayer in 
respect of 


(i) the general administration or management of a business, 

including 
(A) administrative salary or wages and related benefits in 
respect of a person whose duties are not all or substan- 
tially all directed to the prosecution of scientific research 
and experimental development, except to the extent that 
such expenditure is described in subsection 2900(2) or 
(3), 


(B) a legal or accounting fee, 


(C) an amount described in any of paragraphs 20(1)(c) to 
(g) of the Act, 


(D) an entertainment expense, 
(E) an advertising or selling expense, 
(F) a conference or convention expense, 


(G) a due or fee in respect of membership in a scientific 
or technical society or organization, and 


(H) a fine or penalty, or 


(ii) the maintenance and upkeep of premises, facilities or 
equipment to the extent that such expenditure is not attributa- 
ble to the prosecution of scientific research and experimental 
development; 


(b) an expenditure of a capital nature incurred by a taxpayer in 
respect of 


(i) the acquisition of property, except any such expenditure 
that at the time it was incurred 


(A) was for first term shared-use-equipment or second 
term shared-use-equipment, or 


(B) was for the provision of premises, facilities or equip- 
ment if, at the time of the acquisition of the premises, fa- 
cilities or equipment, it was intended 


(I) that the premises, facilities or equipment would be 
used during all or substantially all of the operating 
time of the premises, facilities or equipment in the ex- 
pected useful life of the premises, facilities or equip- 
ment for the prosecution of scientific research and ex- 
perimental development in Canada, or 


(IJ) that all or substantially all of the value of the 
premises, facilities or equipment would be consumed 
in the prosecution of scientific research and experi- 
mental development in Canada, 
(ii) the acquisition of property that is qualified property 
within the meaning assigned by subsection 127(9) of the Act, 
or 


(iii) the acquisition of property that has been used, or ac- 
quired for use or lease, for any purpose whatever before it 
was acquired by the taxpayer; 


(c) an expenditure made to acquire rights in, or arising out of, 
scientific research and experimental development; or 


(d) an expenditure on scientific research and experimental devel- 
opment in respect of which an amount is deductible under sec- 
tion 110.1 or section 118.1 of the Act; or 


(e) an expenditure of a current or capital nature, to the extent 
that the taxpayer has received or is entitled to receive a reim- 
bursement in respect thereof from 


_ Proposed 


-_ (@) for the purpose of se 
_ penditure of a current or 


7, 1998 draft regulations, s. 
ad as ab pplicable to am 


amended - sequential ‘on 


Paragraph 2902(e) of the Income Tax Regulations is 
in section 127(9 


a 
ic 


aragraph 


Part 


(1) a person resident in Canada, other than 


(A) Her Majesty in right of Canada or a province, 


(B) an agent of Her Majesty in right of Canada or a 
province, 


(C) a corporation, commission or association that is con- 
trolled, directly or indirectly in any manner whatever, by 
Her Majesty in right of Canada or a province or by an 
agent of Her Majesty in right of Canada or a province, or 


(D) a municipality in Canada or a municipal or public 
body performing a function of government in Canada, or 


(ii) a person not resident in Canada to the extent that the said 
reimbursement is deductible by the person in computing his 
taxable income earned in Canada for any taxation year. 
Related Provisions: ITA 37(1.3) —SR&ED within 200 nautical miles offshore is 
deemed done in Canada: ITA 256(5.1), (6.2) — Meaning of “controlled directly or 
indirectly”, 
History: Cl. 2902(a)(i)(F) amended by P.C. 1995-16, subsec. 2(1), January 11, 1995, 
Canada Gazette, Part II, January 25, 1995, applicable to expenses incurred after Janu- 
ary 25, 1995. 
That portion of para. 2902(a) after subpara. (ii) repealed by P.C. 1995-16, subsec. 2(2), 
January 11, 1995, Canada Gazette, Part Il, January 25, 1995, applicable to taxation 
years beginning after February 22, 1994, 
Subpara. 2902(b)(i) amended by P.C. 1995-16, subsec. 2(3), January 11, 1995, Canada 


hoa Part II, January 25, 1995, applicable to property acquired after December 2, 
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Part XXXII — Prescribed Stock Exchanges/Contingency Funds 


Para. 2902(d) substituted by P.C. 1994-139, s. 5, January 27, 1994, Canada Gazette, 
Part II, February 9, 1994, applicable to 1988 et seq. 


Subpara. 2902(b)(ii1) substituted by P.C. 1988-390, s. 15, March 3, 1988, Canada Ga- 
zette, Part Il, March 16, 1988, applicable in respect of property acquired after March 
16, 1988, other than property acquired after that date pursuant to the terms of an agree- 
ment in writing to acquire the property entered into by the taxpayer on or before that 
date. 


That portion of para, 2902(a) following cl. (i)(H) and paras. 2902(b), (c), (d) amended, 
and that portion of s. 2902 preceding cl. (a)(i)(B) and subparas. 2902(b)(i), (ii) substi- 
tuted, by P.C. 1986-2770, paras 3(e), (f) and s. 6, December 11, 1986, Canada Gazette, 
Part II, December 24, 1986, applicable to expenditures made in taxation years ending 
after May 23, 1985. 


Cl. 2902(a)(i)(C) substituted by P.C. 1986-1048, s. 3, May 1, 1986, Canada Gazette, 
Part Il, May 14, 1986, applicable to bills drawn after June 1984. 


S. 2902 added by P.C. 1978-2917, s. 3, September 27, 1978, Canada Gazette, Part II, 
October 11, 1978, effective for the period commencing with the 1977 taxation year. 


Selected Cases [Reg. 2902]: Quantetics Corp. y. R., [2000] 3 C.T.C. 2397 (TCC) 
(Revenue test is a gross revenue test). 


Definitions [Reg. 2902]: “amount”, “business” —ITA 248(1); “Canada” — ITA 
37(1.3), 255, Interpretation Act 35(1); “controlled directly or indirectly” —ITA 
256(5.1), (6.2); “corporation” —ITA 248(1), Interpretation Act.35(1); “Her, Maj- 
esty” — Interpretation Act 35(1); “person”, “prescribed”, “property” — ITA 248(1); 
“province” — Interpretation Act 35(1); “related” — ITA 251(2)—(6); “resident in Can- 
ada” —ITA 250; “salary or wages” —ITA 248(1); “scientific research and experi- 
mental development’ — Reg. 2900(1); “taxable income earned in Canada” — ITA 
248(1); “taxation year” —ITA 249; “taxpayer” — ITA 248(1). 


Interpretation Bulletins: IT-104R2: Deductibility of fines or penalties; IT-151RS: 
Scientific research and experimental development expenditures. 


Application Policies: SR&ED 2002-01: Expenditures incurred for administrative 
salaries or wages — “directly related” test ; SR&ED 2003-01: Capital property in- 
tended to be used all or substantially all for SR&ED. : 


2903. Special-purpose buildings — For the purposes of this 
Part and paragraph 37(8)(d) of the Act, a special-purpose building 
is a building the working areas of which are designed and con- 
structed to have a displacement in any direction of not more than 
.02 micrometre and to have, per .028 cubic metre of interior 
airspace, 

(a) not more than 350 airborne particles of a size less than or 


equal to .1 micrometre in diameter and no airborne particles of a 
size greater than .1 micrometre in diameter, 


(b) not more than 75. airborne particles of a size less than or 
equal to .2 micrometre in diameter and no airborne particles of a 
size greater than .2 micrometre in diameter, 


(c) not more than 30 airborne particles of a size less than or 
equal to .3 micrometre in diameter and no airborne particles of a 
size greater than .3 micrometre in diameter, or 


(d) not more than 10 airborne particles of a size less than or 
equal to .5 micrometre in diameter and no airborne particles of a 
size greater than .5 micrometre in diameter. 
History: The opening words of s. 2903 amended by P.C. 1995-16, s. 3, January 11, 
1995, Canada Gazette, Part I, January 25, 1995, applicable to taxation years ending 
after December 2, 1992. 
S. 2903 added by P.C. 1991-2028, October 24, 1991, Canada Gazette, Part Il, Novem- 
ber 6, 1991, applicable in respect of buildings that were acquired or in respect of which 
rental expenses were incurred after 1987. 
Interpretation Bulletins; IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


PART XXX — COMMUNICATION OF 
INFORMATION 


History: The heading preceding s. 3000 of Part XXX substituted by P.C. 1985-465, 
subsec. 15(1), February 14, 1985, Canada Gazette, Part Il, March 6, 1985, effective 
commencing March 30, 1983. 
Part XXX was consolidated by the Consolidated Regulations of Canada, chapter 945, 
proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Ga- 
zette, Part Il, August 8, 1979. 


3000-3002. [Revoked] 
History: Ss. 3000-3002 revoked by P.C. 1993-1943, December 2, 1993, Canada Ga- 
zette Part II, December 15, 1993. 


Reg. 
S. 3200(e) 


Para. 3000(b) substituted by P.C. 1991-1740, September 19, 1991, Canada Gazette 
Part Il, October 9, 1991. 


Para. 3001(a) substituted by P.C. 1990-2780, s. 13, December 20, 1990, Canada Ga- 
zette, Part II, January 16, 1991, applicable after March 1987. 


S. 3002 added by P.C. 1989-1780, September 21, 1989, Canada Gazette, Part II, Octo- 
ber 11, 1989. 


S. 3001 added by P.C. 1985-465, subsec. 15(2), February 14, 1985, Canada Gazette, 
Part I, March 6, 1985, effective commencing March 30, 1983. 


3003. Prescribed laws of the province of Quebec — For the 
purposes of paragraph 122.64(2)(a) of the Act, the following are 
prescribed laws of the Province of Quebec: 

(a) An Act respecting Family Benefits, R.S.Q., c. P-19.1; 

(b) An Act respecting the Québec Pension Plan, R.S.Q., c. R-9; 

and 


(c) An Act respecting Income Support, Employment Assistance 
and Social Solidarity, R.S.Q., c. S-32.001, as it relates to the 
additional amounts for dependent children. 


History: S. 3003 amended by P.C. 2002-2169, s. 14, December 12, 2002, Canada 
Gazette, Part Il, January 1, 2003, effective January 1, 2003. 


Subpara. 3003(a)(i) amended, and subpara. (iii) added by P.C. 1997-1688, November 
20, 1997, Canada Gazette, Part Il, December 10, 1997, applicable to information pro- 
vided after June 19, 1997. 


Paras. 3003(d) and (e) added by P.C. 1994-1658, October 6, 1994, Canada Gazette, 
Part II, October 19, 1994. 


Subparas. 3003(b)(ii) and (iii) added by P.C. 1994-560, April 14, 1994, Canada Ga- 
zette, Part II, May 4, 1994. 


Subpara. 3003(a)(ii) added by P.C. 1993-538, March 23, 1993, Canada Gazette, Part 
II, April 7, 1993. 


S. 3003 added by P.C. 1992-2653, December 17, 1992, Canada Gazette, Part II, Janu- 
ary 13, 1993, effective commencing December 21, 1992. 


Definitions [Reg. 3003]: “amount”, “prescribed” —ITA 248(1); “province” — Jn- 
terpretation Act 35(1). 


3004. For the purposes of subparagraph 241(4)q.1)(i) of the Act, 
An Act Respecting Family Benefits, S.Q. 1997, c..57, is, in respect 
of the Province of Quebec, a prescribed law of a province. 


History: S. 3004:added by P.C. 1998-1121, June 18, 1998, Canada Gazette, Part I, 
July 8, 1998, in force July 1, 1998. 


Definitions [Reg. 3004]: “prescribed” — ITA 248(1); “province” — Interpretation 
Act 35(1). 


PART XXX! — [REVOKED] 


History: Part XXXI revoked by P.C. 1984-3789, s. 11, November 29, 1984, Canada 
Gazette, Part Il, December 12, 1984. 


Part XXXI was consolidated by the Consolidated Regulations of Canada, chapter 945, 
proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Ga- 
zette, Part II, August 8, 1979. 


PART XXXII — PRESCRIBED STOCK 
EXCHANGES AND CONTINGENCY FUNDS 


History: The heading for Part XXXII amended by P.C. 1985-2277, s. 7, July 24, 1985, 
Canada Gazette, Part Il, August 7, 1985, effective November 13, 1981. 


Part XXXII was consolidated by the Consolidated Regulations of Canada, chapter 945, 
proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Ga- 
zette, Part II, August 8, 1979. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


3200. Stock exchanges in Canada -— For the purposes of the 
Act, the following are prescribed stock exchanges in Canada: 


(a) Tiers 1 and 2 of the TSX Venture Exchange (also known as 
Tiers 1 and 2 of the Canadian Venture Exchange); 


(b) Montreal Stock Exchange; and 
(c) Toronto Stock Exchange. 

(d) [Repealed] 

(e) [Repealed] 
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Related Provisions: ITA 55(6) — Reorganization share deemed listed on prescribed 
stock exchange; ITA 87(10) — Share deemed listed on prescribed stock exchange fol- 
lowing amalgamation; ITA-248(29) — Part, division or subdivision of stock exchange 
also qualifies; Canada-U.S. Tax Treaty:Art. XXIX-A:5(a)(ii) — Meaning of “recog- 
nized stock exchange”. 

History: Para. 3200(a) substituted for paras. (a) and (a.1) by P.C. 2003-1919, subsec. 
1(2), December 3, 2003, Canada Gazette, Part 11, December 17, 2003, applicable as of 
5:00 p.m. EDST on September 29, 2000. 


Para. 3200(a.1) added by the said P.C. 2003-1919, subsec. 1(1), effective November 
26, 1999. 

Paras. 3200(d) and (e) repealed by the said P.C. 2003-1919, subsec. 1(3), effective 
December 17, 2003. 

The opening words of s. 3200 amended by P.C. 2001-954, s. 3, May 31, 2001, Canada 
Gazette, Part II, June 20, 2001, applicable after 1991. 


That portion of s. 3200 preceding para. (a) substituted by P.C. 1994-139, s. 6, January 
27, 1994, Canada Gazette, Part II, February 9, 1994, applicable after 1985, except that 
the section shall be read: 
(a) before 1990, without reference to para. 13(27)(f) of the Act; 
(b) before 1989, without reference to cl. 19(5)(b)(v)(C) of the Act; 
(c) before the 199] taxation year, without reference to subpara. 48.1(1)(a)(ii) of the 
Act; 
(d) before the 1986 taxation year, as if the reference to ss. 87 and 89 were a refer- 
ence to ss. 70, 87 and 89 of the Act: 
(e) before October 9, 1986, without reference to s. 207.5 of the Act; 
(f) before April 27, 1989, without reference to the definition “qualified security” in 
subsec. 260(1) of the Act. 
That portion of s, 3200 preceding para. (a) substituted by P.C. 1989-1565, s. 1, August 
14, 1989, Canada Gazette, Part Il, August 30, 1989, applicable after June 18, 1987. 


That portion of s. 3200 preceding para. (a) substituted by P.C. 1988-390, s. 16, March 
3, 1988, Canada Gazette, Part Il, March 16, 1988, effective January 1, 1986, except 
that the reference to subsec. 206(1) and s. 206.1 is applicable to periods occurring after 
October 31, 1985. 


All that portion of s. 3200 preceding para. (a) substituted by P.C. 1985-2277, s. 8, July 
24, 1985, Canada Gazette, Part Il, August 7, 1985, effective November 13, 1981. 
All that portion of s. 3200 preceding para. (a) substituted by P.C. 1984-3789, s. 12, 
November 29, 1984, Canada Gazette, Part Il, December 12, 1984. 

All that portion of s. 3200 preceding para. (a) substituted by P.C. 1981-2518, s. 1, 
September 16, 1981, Canada Gazette, Part I, October 14, 1981, effective January 1, 
1981. 


S. 3200 substituted by P.C. 1980-2225, s. 1, August 27, 1980, Canada Gazette, Part II, 
September 10, 1980, effective for 1977 et seq. 


S. 3200 substituted by P.C. 1980-422, February 8, 1980, Canada Gazette, Part Il, Feb- 
ruary 27, 1980, effective December 6, 1979. 


Definitions [Reg. 3200]: “Canada” —ITA 255, Interpretation Act 35(1); 
scribed” — ITA 248(1), 


Interpretation Bulletins: IT-458R2: Canadian-controlled private corporation. 


“pre- 


3201. Stock exchanges outside Canada — For the purposes 
of the Act, the following are prescribed stock exchanges outside 
Canada: 


(a) in Australia, the Australian Stock Exchange; 
(b) in Belgium, the Brussels Stock Exchange; 
(c) in France, the Paris Stock Exchange; 
(d) in Germany, the Frankfurt Stock Exchange; 
(e) in Hong Kong, the Hong Kong Stock Exchange; 
(f) in Italy, the Milan Stock Exchange; 
(g) in Japan, the Tokyo Stock Exchange; 
(h) in Mexico, the Mexico City Stock Exchange; 
(i) in the Netherlands, the Amsterdam Stock Exchange; 
(j) in New Zealand, the New Zealand Stock Exchange; 
(k) in Singapore, the Singapore Stock Exchange; 
(1) in Spain, the Madrid Stock Exchange; 
(m) in Switzerland, the Zurich Stock Exchange; 
(n) in the United Kingdom, the London Stock Exchange; 
(0) in the United States, 
(1) the American Stock Exchange, 
(ii) the Boston Stock Exchange, 


Income Tax Regulations 


(iii) the Chicago Board of Options, 
(iv) the Chicago Board of Trade, 

(v) the Cincinnati Stock Exchange, 

(vi) the Intermountain Stock Exchange, 
(vii) the Midwest Stock Exchange, 


(vili) the National Association of Securities Dealers Auto- 
mated Quotation System, 


(ix) the New York Stock Exchange, 
(x) the Pacific Stock Exchange, 
(xi) the Philadelphia Stock Exchange, and 
(xii) the Spokane Stock Exchange; 
(p) in Ireland, the Irish Stock Exchange; 
(q) in Israel, the Tel Aviv Stock Exchange; 
(r) in Austria, the Vienna Stock Exchange; 
(s) in Denmark, the Copenhagen Stock Exchange; 
(t) in Finland, the Helsinki Stock Exchange; 
(u) in Norway, the Oslo Stock Exchange; 
(v) in South Africa, the Johannesburg Stock Exchange; 
(w) in Sweden, the Stockholm Stock Exchange; 
(x) in Luxembourg, the Luxembourg Stock Exchange; and 
(y) in Poland, the main and parallel markets of the Warsaw 
Stock Exchange. 


Related Provisions: ITA 55(6) — Reorganization share deemed listed on prescribed 
stock exchange; ITA 87(10) — Share deemed listed on prescribed stock exchange fol- 
lowing amalgamation; ITA 248(29) — Part, division or subdivision of stock exchange 
also qualifies; Canada-U.S. Tax Treaty: Art. XXIX-A:S(a)(ii) — Meaning of “recog- 
nized stock exchange”, 


History: Paras. 3201(x) and (y) added by P.C. 2005-7, s. 1, January 12, 2005, Canada 
Gazette, Part II, January 26, 2005, effective June 24, 2003. 


The opening words of s. 3201 amended by P.C. 2001-954, subsec. 4(1), May 31, 2001, 
Canada Gazette, Part II, June 20, 2001, applicable after 1991. 


Paras. 3201(q) to (w) added by the said P.C. 2001-954, subsec. 4(2), applicable after 
July 22, 1998 except that, for the purposes of s. 116 of the Act, it applies to a sale of 
shares completed after April 1998 and before July 23, 1998, the gains from which are 
exempt from income tax otherwise payable in Canada under a tax treaty, unless the 
vendor of the shares otherwise elects in writing filed with the Minister of National 
Revenue on or before the balance-due day for the taxation year of the vendor in which 
the sale of shares was completed. 


Para. 3201(p) added by P.C. 1997-1145, s. 1, August 28, 1997, Canada Gazette, Part 
II, September 17, 1997, applicable to 1995 et seq. 


That portion of s. 3201 preceding para. (a) substituted by P.C. 1994-139, s. 7, January 
27, 1994, Canada Gazette, Part II, February 9, 1994, applicable after October 8, 1986, 
except the section shall be read: 


(a) before 1990, without reference to para. 13(27)(f) of the Act, and 


(b) before April 27, 1989, without reference to the definition “qualified security” in 
subsec. 260(1) of the Act, 


S. 3201 substituted by P.C. 1994-101, January 20, 1994, Canada Gazette, Part II, Feb- 
ruary 9, 1994, applicable to 1991 et seq. 


Para. 3201(a.1) added by P.C. 1992-2334, s. 1, November 19, 1992, Canada Gazette, 
Part Il, December 2, 1992, applicable to 1991 et seq. 


That portion of s. 3201 preceding para. (a) substituted by P.C. 1989-1565, s. 2. August 
14, 1989, Canada Gazette, Part II, August 30, 1989, applicable after June 18, 1987. 


Subpara. 3201(c)(vi.1) added by P.C. 1989-150, February 9, 1989, Canada Gazette, 
Part II, March 1, 1989, applicable after 1988. 


That portion of s. 3201 preceding para. (a) substituted by P.C. 1988-390, s. 17, March 
3, 1988, Canada Gazette, Part Il, March 16, 1988, effective January 1, 1986, except 
that the reference to s. 206.1 is applicable to periods occurring after October 31, 1985. 


That portion of s. 3201 preceding para. (a) substituted by P.C. 1986-1048, s. 4, May 1, 


1986, Canada Gazette, Part II, May 14, 1986, applicable to taxation years commencing 
after 1983, 


All that portion of s. 3201 preceding para. (a) substituted by P.C. 1981-2518, s. 3, 


ees 16, 1981, Canada Gazette, Part Il. October 14, 1981, effective January 1, 
1981, 


Definitions [Reg. 3201]: “Canada” — ITA 255, Interpretation Act 35(1): “pre- 
eo — ITA 248(1); “United Kingdom”, “United States” — Interpretation Act 
35(1). 


Interpretation Bulletins: IT-458R2: Canadian-controlled private corporation. 
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Part XXXV — Receipts for Donations and Gifts 


3202. Contingency funds — For the purposes of subparagraph 
47.1(1)()G) of the Act [repealed], the National Contingency Fund 
is a prescribed contingency fund. 


History: S. 3202 added by P.C. 1985-2277, s. 9, July 24, 1985, Canada Gazette, Part 
II, August 7, 1985, effective November 13, 1981. 


PART XXXIIl — TAX TRANSFER 
PAYMENTS 


History: Part XXXIII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part Il, August 8, 1979. 


3300. For the purposes of subsection 154(2) of the Act, a rate of 
45% is prescribed. 

History: S. 3300 amended to substitute “45% is prescribed” for “40 per cent is hereby 
prescribed” by P.C. 2005-2315, s. 1, December 20, 2005, Canada Gazette, Part II, Jan- 
uary 11, 2006, applicable to 2005 et seq. 


Definitions [Reg. 3300]: “prescribed” — ITA 248(1). 


PART XXXIV — INTERNATIONAL 
DEVELOPMENT ASSISTANCE PROGRAMS 


History: Part XXXIV was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part Il, August 8, 1979. 


3400. For the purposes of paragraphs 122.3(1)(a) and 250(1)(d) of 
the Act, each international development assistance program of the 
Canadian International Development Agency that is financed with 
funds (other than loan assistance funds) provided under External 
Affairs Vote 30a, Appropriation Act No. 3, 1977-78, or another vote 
providing for such financing, is hereby prescribed as an interna- 
tional development assistance program of the Government of 
Canada. 


History: S. 3400 substituted by 1985-2277, s. 10, July 24, 1985, Canada Gazette, Part 
II, August 7, 1985, applicable to 1984 er seq. 


Selected Cases [Reg. 3400]: Bell v. Canada, [1996] 2 C.T.C. 2191 (TCC) (Shifting 
onus of proving program qualified to Minister). 

Definitions [Reg. 3400]: “Canada” —ITA 255, Interpretation Act 35(1); “pre- 
scribed” — ITA 248(1). 

Interpretation Bulletins: IT-497R4: Overseas employment tax credit. 


PART XXXV — RECEIPTS FOR DONATIONS 
AND GIFTS 


History: Part XXXV was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part I, August 8, 1979. 


3500. Interpretation — In this Part, 


“employees’ charity trust’ means a registered charity that is or- 
ganized for the purpose of remitting, to other registered charities, 
donations that are collected from employees by an employer; 


History: “Employees” charity trust” substituted by P.C. 1994-139, s. 8, January 27, 
1994, Canada Gazette, Part Il, February 9, 1994, applicable to 1986 et seq. 


“official receipt” means a receipt for the purposes of subsection 
110.1(2) or (3) or 118.1(2), (6) or (7) of the Act, containing infor- 
mation as required by section 3501 or 3502; 


History: “Official receipt” substituted by P.C. 1994-139, s. 8, January 27, 1994, Can- 
ada Gazette, Part II, February 9, 1994, applicable to 1988 et seq. 


“official receipt form” means any printed form that a registered 
organization or other recipient of a gift has that is capable of being 
completed, or that originally was intended to be completed, as an 
official receipt by it; and 


“other recipient of a gift” means a person, to whom a gift is made 
by a taxpayer, referred to in any of subparagraphs 110.1(1)(a)(u1) to 
(vii), paragraphs 110.1(1)(b) and (c), subparagraph 110.1(3)(a)(Gi), 
paragraphs (c) to (g) of the definition “total charitable gifts” in sub- 


Reg. 
S. 3501(1) 


section 118.1(1), the definition “total Crown gifts” in subsection 
118.1(1), paragraph (b) of the definition “total cultural gifts” in sub- 
section 118.1(1) and paragraph 118.1(6)(b) of the Act; 

History: “Other recipient of a gift” substituted by P.C. 1994-139, s. 8, January 27, 
1994, Canada Gazette, Part II, February 9, 1994, applicable to 1988 et seq. except that 
in its application before December 12, 1988 the reference to “paragraph (b) of the defi- 
nition “total cultural gifts” ” shall be read as “paragraph (c) of the definition “total 
cultural gifts” ” 


“registered organization” means a registered charity, a registered 
Canadian amateur athletic association or a registered national arts 
service organization. 

History: “Registered organization” substituted by P.C. 1994-139, s. 8, January 27, 


1994, Canada Gazette, Part II, February 9, 1994, applicable to 1988 et seq except that 
before July 14, 1990, it shall be read as follows: 


“registered organization” means a registered charity or a registered Canadian 
amateur athletic association. 
“Official receipt” substituted by P.C. 1988-390, s. 18, March 3, 1988, Canada Gazette, 
Part Il, March 16, 1988, applicable with respect to gifts made after 1984. 


“Official receipt” and “other recipient of a gift” substituted by P.C. 1986-1048, s. 5, 
May 1, 1986, Canada Gazette, Part Il, May 14, 1986, applicable to gifts made after 
February 15, 1984. 


Heading to Part XXXV, “official receipt”, “official receipt form”, substituted, and 
“other recipient of a gift” added by P.-C. 1981-841, s. 1, subsecs. 2(1)-(3), March 26, 
1981, Canada Gazette, Part Il, April 8, 1981, applicable with respect to gifts made after 
1980. 

Definitions [Reg. 3500]: “employee”, “employer” — ITA 248(1); “official receipt”, 
“other recipient of a gift” — Reg. 3500; “person”, “registered Canadian amateur ath- 
letic association”, “registered charity”, “registered national arts service organiza- 
tion’ —ITA 248(1); “registered organization’ — Reg. 3500; “taxpayer — ITA 
248(1). 


3501. Contents of receipts — (1) Every official receipt issued 
by a registered organization shall contain a statement that it is an 
official receipt for income tax purposes, and shall show clearly, in 
such a manner that it cannot readily be altered, 

(a) the name and address in Canada of the organization as re- 

corded with the Minister; 

(b) the registration number assigned by the Minister to the 

organization; 

(c) the serial number of the receipt; 

(d) the place or locality where the receipt was issued; 


(e) where the donation is a cash donation, the day on which or 
the year during which the donation was received; 


(e.1) where the donation is a gift of property other than cash 
(i) the day on which the donation was received, 
(ii) a brief description of the property, and 
(iii) the name and address of the appraiser of the property if 
an appraisal is done; 
(f) the day on which the receipt was issued where that day dif- 
fers from the day referred to in paragraph (e) or (e.1); 
(g) the name and address of the donor including, in the case of 
an individual, his first name and initial; 
(h) the amount that is 
(i) the amount of a cash donation, or 
(ii) where the donation is a gift of property other than cash, 


the amount that is the fair market value of the property at the 
time that the gift was made; and 


(i) the signature, as provided in subsection (2) or (3), of a re- 
sponsible individual who has been authorized by the organiza- 
tion to acknowledge donations. 


Proposed Amendment — Reg. 3501(1) 


Technical Notes to ITA 118.1(2), July 18, 2005: It is proposed that subsections 
3501(1), (1.1) and (6) of the Regulations be amended to provide that every official 
receipt issued by a registered organization in respect of a gift contain, in addition to the 
information already prescribed, a description and the amount of the advantage, if any, 
and the eligible amount of the gift. [The Technical Notes to ITA 248(31) state that this 
will apply “in respect of a gift made after December 20, 2002” — ed.] 
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or Amendment — Reg. 3501(1) — CRA name” : 
“and web site on seal 1) 

Canada Revenue Agency Q&A, December 2, 2005: 

. What is the new requirement for registered charities that issue @ official dor 

rec eee 


Registered charities have to include the name cand Web s site address a the Canad Rev- 
enue Agency on official donation receipts. : 


2. What name and Web site address must appear on all receipts: 


The name. Canada Revenue Agency and the Web sit 
arc.2c, ca/charities have to appear on all receipts. 
3. What if your current stock of receipts does not contain this information? a you 
have to throw them out and buy new ones? _ : 
No. It is acceptable to include the name and Web site ee of the Can Revenue 
Agency by other than normally ieee SS means (¢ 8. . sticker, sere, 
handwritten). : : : : 


4, Will receipts without the new information be rejected? 


No. The Canada Revenue Agency (CRA) will honour ‘receipts oes in 2005 that do 
not contain the new information, However, the CRA. expects all registers d Charities to 
imclude the new information as of January 1. 2006. . 


5. Will register ed charities be penalized for net including the new U formeden?, 


No. Registered charities will not be penalized { for not including | the new information in 
2005, However, the Canada Revenue Agency expects that a pared charities will 
include the new information as of January 1, 2006. 


Technical Notes to ITA 188.1(7)-(8), Sepiemoer 16, 2004. Cones with the 
introduction of section 188.1 of the Act, it is proposed that sections 3501 and 3502 of 
the Income Tax Regulations be amended to provide that offi : 

name and current internet address of the Canada. Revenue Agency. U duc- 
tion of section 188.1 of the Act, it is proposed that this, amendment to the hae Tax 
Reguiations apply for receipts issued after 2004. : 


Federal budget, Supplementary information: March 23, ae Additional Le 
formation on Official Tax Receipts . 


The Income Tax Regulations currently. require aegis’ charities fo: ae certain 
information on their official receipts, such as details about the c arity and the donor, 
the eligible amount in respect of the gift and the date of the gift. The budget proposes 
to also require that the name and one address of the CRA nod on all one 
receipts. This change will take effect for receipts issued after 2004. _ — 


Related Provisions: ITA 168(1)(d) — Revocation of registration for issuing incor- 
rect receipt; ITA 188.1(7)-(8) — Penalties for incorrect receipts; ITA 188.1(9)-(10) — 
Penalties for false information relating to receipts; ITA 188.2(3)(a)(iii) — Effect of 
suspension of charity’s receipting privileges; ITA 248(35)—-(37) — Value of gift limited 
to cost if acquired within 3 years or as tax shelter; ITA 248(41) — Donation value 
deemed nil if taxpayer does not inform donee of circumstances requiring reduction. 


Interpretation Bulletins: IT-110R3: Gifts and official donation receipts; IT-171R2: 
Non-resident individuals — computation of taxable income earned in Canada and non- 
refundable tax credits (archived); IT-226R: Gift to a charity of a residual interest in real 
property or an equitable interest in a trust; IT-288R2: Gifts of tangible capital proper- 
ties to a charity and others; IT-504R2: Visual artists and writers. 

Forms: RC4108: Registered charities and the Income Tax Act [guide]. 

Registered Charities Newsletters: 10 (can charities issue electronic official dona- 
tion receipts by email or on the Internet? can an organization that is applying for regis- 
tration borrow a charity’s BN/Registration number for tax-receipt purposes? gift certifi- 
cates); 11 (audit of tax preparer lands registered charities and executive director in hot 
water); 13 (about auditing charities); 14 (Business Number and donation receipts); 18 
(how should charitable gifts in kind be valued?; can businesses receive receipts for 
donations made out of their inventory?; can shares or stock options be gifts?; can a 
charity issue a charitable receipt for a court-ordered payment made to it?). 
Charities Policies: CPC-006: Gift-in-kind; CPC-009: Official donation receipt — 
Newly registered charity; CPC-010: Official donation receipt — Names; CPC-015: Of- 
ficial donation receipt — Registered charity’s address; CPC-017: Official donation re- 
ceipts — Gifts of services; CPC-018: Official donation receipts — Gifts out of inven- 
tory; CPC-019: Official donation receipts — Payment for participation in a youth band 
or choir; CPC-026: Fundraising — Third-party fundraisers; CPS-014: Computer-gener- 
ated official donation receipts. 


(1.1) Every official receipt issued by another recipient of a gift shall 
contain a statement that it is an official receipt for income tax pur- 
poses and shall show clearly in such a manner that it cannot readily 
be altered, 


(a) the name and address of the other recipient of the gift; 

(b) the serial number of the receipt; 

(c) the place or locality where the receipt was issued; 

(d) where the donation is a cash donation, the day on which or 


the year during which the donation was received; 
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(e) where the donation is a gift of property other than cash, 
(i) the day on which the donation was received, 
(ii) a brief description of the property, and 


(iii) the name and address of the appraiser of the property if 
an appraisal is done; 


(f) the day on which the receipt was issued where that day dif- 
fers from the day referred to in paragraph (d) or (e); 


g) the name and address of the donor including, in the case of 
an individual, his first name and initial; 


(h) the amount that is 
(1) the amount of a cash donation, or 


(ii) where the donation is a gift of property other than cash, 
the amount that is the fair market value of the property at the 
time that the gift was made; and 
(i) the signature, as provided in subsection (2) or (3.1), of a re- 
sponsible individual who has been authorized by the other recip- 
ient of the gift to acknowledge donations. 


_ Proposed Amendment — Reg. 3501(1.1) 
Technical Notes to ITA 118.1(2), July 18, 2005: See under Res 35011). 


Information Circulars: 84-3R5: Gifts to certain charitable organizations outside 
Canada. 


(2) Except as provided in subsection (3) or (3.1), every official re- 
ceipt shall be signed personally by an individual referred to in para- 
graph (1)(i) or (1. 1)Q). 

(3) Where all official receipt forms of a registered organization are 
(a) distinctively imprinted with the name, address in Canada and 
registration number of the organization, 

(5) serially numbered by a printing press or numbering machine, 
and 

(c) kept at the place referred to in subsection 230(2) of the Act 
until completed as an official receipt, 


the official receipts may bear a facsimile signature. 
Charities Policies: CPS-014: Computer-generated official donation receipts. 


(3.1) Where all official receipt forms of another recipient of the gift 
are 


(a) distinctively imprinted with the name and address of the 
other recipient of the gift, 
(b) serially numbered by a printing press or numbering machine, 


(c) if applicable, kept at a place referred to in subsection 230(1) 
of the Act until completed as an official receipt, 


the official receipts may bear a facsimile signature. 
Charities Policies: CPS-014: Computer-generated official donation receipts. 


(4) An official receipt issued to replace an official receipt previ- 
ously issued shall show clearly that it replaces the original receipt 
and, in addition to its own serial number, shall show the serial num- 
ber of the receipt originally issued. 


(5) A spoiled official receipt form shall be marked “cancelled” and 
such form, together with the duplicate thereof, shall be retained by 


the registered organization or the other recipient of a gift as part of 
its records, 


(6) Every official receipt form on which 
(a) the day on which the donation was received, 
(b) the year during which the donation was received, or 
(c) the amount of the donation, 
was incorrectly or ullegibly entered shall be regarded as epaulefin 
Proposed Amendment — Reg. 3501(6) 7 
Technical Notes to ITA 118.1(2), July 18, 2005: Sce under Reg. 3501(1).. | 


History: Paras. 3501(1)(e). (f), (h), subsecs. 3501(2). (S) 
3501(1.1), (3.1) added by P.-C. 1981-841, s. 3, March 27, 1981, 
Il, April 8, 1981, applicable with respect to gifts after 1980, 


substituted, subsecs. 
Canada Gazette, Part 
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Part XXX VII — Charitable Foundations 


Definitions [Reg. 3501]: “amount” — ITA 248(1); “Canada” —ITA 255, Interpre- 
tation Act 35(1); “individual”, “Minister” —ITA 248(1); “official receipt’, “official 
receipt form”, “other recipient of a gift” — Reg. 3500; “property”, “record” — ITA 
248(1); “registered organization” — Reg. 3500. 


Forms: RC4108: Registered charities and the Income Tax Act [guide]. . 


3502. Employees’ charity trusts — Where 
(a) a registered organization 
(i) is an employees’ charity trust, or 


(ii) has appointed an employer as agent for the purpose of 
remitting, to that registered organization, donations that are 
collected by the employer from the employer’s employees, 
and 


(b) each copy of the return required by section 200 to be filed 
for a year by an employer of employees who donated to the reg- 
istered organization in that year shows 


(i) the amount of each employee’s donations to the registered 
organization for the year collected by the employer, and 


(11) the registration number assigned by the Minister to the 
registered organization, 


section 3501 shall not apply and the copy of the portion of the re- 
turn, relating to each employee who made a donation to the regis- 
tered organization in that year, that is required by section 209 to be 
distributed to the employee for filing with the employee’s income 
tax return shall be an official receipt. 

History: S. 3502 substituted by P.C. 1994-139, s. 10, January 27, 1994, Canada Ga- 
zette, Part II, February 9, 1994, applicable to 1986 et seq. 

Definitions [Reg. 3502]: “amount”, “employee” — ITA 248(1); “employees” charity 
trust” — Reg. 3500; “employer”, “Minister” —ITA 248(1); “official receipt”, “regis- 
tered organization” — Reg. 3500. 


3503. Universities outside Canada — For the purposes of sub- 
paragraph 110.1(1)(a)(vi) and paragraph (f) of the definition “total 
charitable gifts” in subsection 118.1(1) of the Act, the universities 
outside Canada named in Schedule VIII are hereby prescribed to be 
universities the student body of which ordinarily includes students 
from Canada. 

Related Provisions: Canada-U.S. Tax Treaty:Art. XXI:6— Gifts to U.S. 
universities. 

History: S. 3503 amended by P.C. 1990-1332, s. 1, June 28, 1990, Canada Gazette, 
Part II, July 18, 1990, applicable to 1988 er seq. 


Definitions [Reg. 3503]: “Canada” — ITA 255, Interpretation Act 35(1); “classifi- 
cation society”, “estimate of the expenses of survey”, “inspector” — Reg. 3600(2); 
“prescribed” —ITA 248(1); “quadrennial survey”, “survey”, “surveyor” — Reg. 
3600(2). 


3504. Prescribed donees — For the purposes of subparagraph 
110.1(3)(a)Gi) and paragraph 118.1(6)(b) of the Act, The Nature 
Conservancy, a charity established in the United States, is a pre- 
scribed donee. 


History: S. 3504 substituted by P.C. 1994-139, s. 11, January 27, 1994, Canada Ga- 
zette, Part Il, February 9, 1994, applicable to 1988 er seq. 


S. 3504 added by P.C. 1986-1048, s. 6, May 1, 1986, Canada Gazette, Part Il, May 14, 
1986, applicable to gifts made after February 15, 1984. 


Definitions [Reg. 3504]: “prescribed” — ITA 248(1); “United States” — Interpreta- 
tion Act 35(1). 
Interpretation Bulletins: Regs. 3500-3504 — See at beginning of Part XXXV. 


PART XXXVI — RESERVES FOR SURVEYS 


History: Part XXXVI was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part Il, August 8, 1979. 


3600. (1) For the purpose of paragraph 20(1)(0) of the Act, the 
amount hereby prescribed is 
(a) for the third taxation year preceding the taxation year during 
which a survey is scheduled to occur, the amount that is '/s of the 
estimate of the expenses of the survey; 


Reg. 
S. 3700 


(b) for the second taxation year preceding the taxation year dur- 
ing which a survey is scheduled to occur, the amount that is '/2 of 
the estimate of the expenses of the survey; 


(c) for the first taxation year preceding the taxation year during 
which a survey is scheduled to occur, the amount that is */sof the 
estimate of the expenses of the survey; and 


(d) for the taxation year during which a survey is scheduled to 
occur, if the quadrennial or other special surveys have not, at the 
end of the year, been completed to the extent that the vessel is 
permitted to proceed on a voyage, the amount remaining after 
deducting from the estimate of the expenses of the survey the 
amount of expenses actually incurred in the year in carrying out 
the survey. 


(2) In this section, 


“classification society” means a society or association for the clas- 
sification and registry of shipping approved by the Minister of 
Transport under the Canada Shipping Act. 


“estimate of the expenses of survey”? means a fair and reasonable 
estimate, made by a taxpayer at the time of filing his return of in- 
come for the third taxation year preceding the taxation year in 
which a quadrennial survey is scheduled to occur, of the costs, 
charges and expenses which might be expected to be necessarily 
incurred by him by reason of that survey and in respect of which he 
does not have or possess nor is he likely to have or possess any 
right of reimbursement, recoupment, recovery or indemnification 
from any other person or source; 


‘inspector’? means a steamship inspector appointed under Part VIII 
of the Canada Shipping Act. 


“quadrennial survey” means a periodical survey, not being an an- 
nual survey nor a survey coinciding as to time with the construction 
of a vessel, in accordance with the rules of a classification society 
or, an extended inspection, not being an annual inspection nor an 
inspection coinciding as to time with the construction of a vessel, 
pursuant to the provisions of the Canada Shipping Act, and the reg- 
ulations thereunder; 


“survey” means the drydocking of a vessel, the examination and 
inspection of its hull, boilers, machinery, engines and equipment by 
an inspector or a surveyor and everything done to such vessel, its 
hull, boilers, machinery, engines and equipment pursuant to an or- 
der, requirement or recommendation given or made by the inspector 
or surveyor as the result of the examination and inspection so that a 
safety and inspection certificate might be issued in respect of the 
vessel pursuant to the provisions of the Canada Shipping Act, and 
the regulations thereunder or, as the case may be, so that the vessel 
might be entitled to retain the character assigned to it in the registry 
book of a classification society; 


“surveyor” means a surveyor to a classification society. 


Definitions [Reg. 3600]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpre- 
tation Act 35(1); “classification society”, “estimate of the expenses of survey”, “inspec- 
tor” — Reg. 3600(2); “Minister”, “person”, “prescribed” — ITA 248(1); “quadrennial 
survey”, “survey” — Reg. 3600(2); “surveyor” — Reg. 3600(2); “taxation year — 
ITA 249; “taxpayer” — ITA 248(1). 


PART XXXVII — CHARITABLE 
FOUNDATIONS 


History: Part XXXVII (ss. 3700-3702) added by P.C. 1987-2236, s. 1, October 29, 
1987, Canada Gazette, Part 11, November 11, 1987, applicable with respect to taxation 
years commencing after 1983. 

History [former Part XXXVII]: Former Part XXXVII (Social Assistance Payments) 
was revoked by P.C. 1984-3789, s. 13, November 29, 1984, Canada Gazette, Part Il, 
December 12, 1984, applicable to 1982 er seq. 

Former Part XXXVII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part Il, August 8, 1979. 


3700. Interpretation — In this Part, 
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“charitable foundation’? has the meaning assigned by paragraph 
149.1(1)(a) [149.1(1)“charitable foundation’’] of the Act; 


“limited-dividend housing company” means a limited-dividend 
housing company described in paragraph 149(1)(n) of the Act; 


“non-qualified investment’? has the meaning assigned by para- 
graph 149.1(1)(e.1) [149.1(1)“non-qualified investment] of the 
Act; 


“prescribed stock exchange” means a stock exchange referred to 
in Part XXXII; 


“taxation year’’ has the meaning assigned by paragraph 149.1(1)(1) 
[149.1(1)“taxation year’’] of the Act. 


3701. Disbursement quota — (1) For the purposes of clause 
149.1(1)(e)Gv)(A) [149.1(1)“disbursement quota”’D] of the Act, the 
prescribed amount referred to therein for a taxation year of a chari- 
table foundation shall be determined in accordance with the follow- 
ing rules: 
(a) choose a number, not less than two and not more than eight, 
of equal and consecutive periods that total twenty-four months 
and that end immediately before the beginning of the year; 


(b) aggregate for each period chosen under paragraph (a) all 
amounts, each of which is the value, determined in accordance 
with section 3702, of property or a portion thereof owned by the 
foundation, and not used directly in charitable activities or ad- 
ministration, on the last day of the period; 


(c) aggregate all amounts, each of which is the aggregate of val- 
ues determined for each period under paragraph (b); and 


(d) divide the aggregate amount determined under paragraph (c) 
by the number of periods chosen under paragraph (a). 


(2) For the purposes of subsection (1) and subject to subsection (3), 


(a) the number of periods chosen by a charitable foundation 
under paragraph (1)(a) shall, unless otherwise authorized by the 
Minister, be used for the taxation year and for all subsequent 
taxation years; and 


(b) a charitable foundation shall be deemed to have existed on 
the last day of each of the periods chosen by it. 


(3) The number of periods chosen under paragraph (1)(a) may be 
changed by the foundation for its first taxation year commencing 
after 1986 and the new number shall, unless otherwise authorized 
by the Minister, be used for that taxation year and all subsequent 
taxation years. 

Definitions [Reg. 3701]: “amount” —ITA 248(1); “charitable foundation” — ITA 
149.1(1), Reg. 3700; “Minister? — ITA 248(1); “month” — Interpretation Act 35(1): 


“prescribed”, “property” —ITA 248(1); “taxation year’ —ITA 149.1(1), Reg. 3700; 
“value” — Reg. 3702(1). 


3702. Determination of value — (1) For the purposes of subsec- 
tion 3701(1), the value of property or a portion thereof owned by a 
charitable foundation, and not used directly in charitable activities 
or administration, on the last day of a period shall be determined as 
of that day and shall be 


(a) in the case of a non-qualified investment, the greater of its 
fair market value on that day and its cost amount to the 
foundation; 


(b) subject to paragraph (c), in the case of property other than a 
non-qualified investment that is 


(1) a share of a corporation that is listed on a prescribed stock 
exchange, the closing price or the average of the bid and 
asked prices of that share on that day or, if there is no closing 
price or bid and asked prices on that day, on the last preced- 
ing day for which there was a closing price or bid and asked 
prices, 


(ii) a share of a corporation that is not listed on a prescribed 
stock exchange, the fair market value of that share on that 
day, 
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(iii) an interest in real property, the fair market value on that 
day of the interest less the amount of any debt of the founda- 
tion incurred in respect of the acquisition of the interest and 
secured by the real property or the interest therein, where the 
debt bears a reasonable rate of interest, 


(iv) a contribution that is the subject of a pledge, nil, 


(v) an interest in property where the foundation does not 
have the present use or enjoyment of the interest, nil, 


(vi) a life insurance policy, other than an annuity contract, 
that has not matured, nil, and 


(vii) a property not described in any of subparagraphs (i) to 
(vi), the fair market value of the property on that day; and 


(c) in the case of any property described in paragraph (b) 


(i) that is owned in connection with the charitable activities 
of the foundation and is a share of a limited-dividend housing 
company or a loan, 


(ii) that has ceased to be used for charitable purposes and is 
being held pending disposition or for use in charitable activi- 
ties, or 


(iii) that has been acquired for use in charitable activities, 


the lesser of the fair market value of the property on that day and 
an amount determined by the formula 


JANE Tq) 
a 5 =e 
045 B 
where 
A is the income earned on the property in the period, and 
B is the number of months in the period. 


(2) For the purposes of subsection (1), a method that the Minister 
may accept for the determination of the fair market value of pro- 
perty or a portion thereof on the last day of a period is an indepen- 
dent appraisal made 


(a) in the case of property described in subparagraph (1)(b)(ii) or 
(iii), not more than three years before that day; and 


(b) in the case of property described in paragraph (1)(a), subpar- 
agraph (1)(b)(vii) or paragraph (1)(c), not more than one year 
before that day. 


Definitions [Reg. 3702]: “amount”, “annuity” —ITA 248(1); “charitable founda- 
tion” — ITA 149.1(1), Reg. 3700; “corporation” —ITA 248(1), Interpretation Act 
35(1); “cost amount” — ITA 248(1); “disposition” — ITA 248(1); “interest in real pro- 
perty” —ITA 248(4); “life insurance policy” —ITA 138(12), 248(1): “limited-divi- 
dend housing company” —ITA 149(1)(n), Reg. 3700; “Minister” —ITA 248(1): 
“month” — Interpretation Act 35(1); “non-qualified investment” —ITA 149.1(1), 
Reg. 3700; “prescribed stock exchange” —ITA 248(29), Reg. 3700; “property”, 
“share” — ITA 248(1). 


PART XXXVIII — SOCIAL INSURANCE 
NUMBER APPLICATIONS 


History: Part XXX VIII was consolidated by the Consolidated Regulations of Canada, 


chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part II, August 8, 1979. 


3800. Every individual who is required by subsection 237(1) of the 
Act to apply to the Minister of Human Resources Development for 
assignment to him of a Social Insurance Number shall do so by de- 
livering or mailing to the local office of the Canada Employment 
Insurance Commission nearest to the individual’s residence, a com- 
pleted application in the form prescribed by the Minister for that 
purpose. 

History: S. 3800 amended by 1996, c. 11, ss. 96 and 100, to substitute “Minister of 
Human Resources Development” for “Minister of National Health and Welfare”, and 
Substitute “Canada Employment Insurance Commission” for “Canada Employment and 
Immigration Commission”, in force July 12, 1996. 

Definitions [Reg. 3800]: “Canada” — ITA 255, Interpretation Act 35(1); “indivi- 
dual”, “Minister”, “office”, “prescribed” — ITA 248(1), 

Information Circulars: 82-2 


R2: SIN legislation that relates to the preparation of 
information slips. 
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PART XXXIX — MINING TAXES ON 
INCOME 


History: Part XXXIX (s. 3900) added by P.C. 1978-1315, s. 13, April 20, 1978, Can- 
ada Gazette, Part Il, May 10, 1978. 


3900. (1) In computing his income for a taxation year, a taxpayer 
may deduct, under paragraph 20(1)(v) of the Act, an amount equal 
to the lesser of 


(a) the aggregate of the taxes paid, in respect of his income de- 
rived from mining operations in a province for the year, 


(i) to the province, and 


(ii) to a municipality in the province in lieu of taxes on pro- 
perty or any interest in property (other than his residential 
property or any interest therein); and 


(b) that proportion of such taxes that his income derived from 
mining operations in the province for the year is of his income in 
respect of which the taxes were so paid. 


Proposed Amendment — Reg. ene 
See at the end of Reg. 3900 below. 


(2) In this section, 


“income derived from mining operations” in a province for a tax- 
ation year by a taxpayer means, 


(a) where the taxpayer has no source of income other than min- 
ing operations, the amount that would otherwise be his income 
for the year if no amount had been deducted in computing his 
income under paragraph 20(1)(v) of the Act or paragraph 
1100(1)(g) of these Regulations, and 


(b) in any other case, the amount that would otherwise be his 
income for the year if no amount had been deducted in comput- 
ing his income under paragraph 20(1)(v) of the Act or paragraph 
1100(1)(g) of these Regulations, minus the aggregate of 


(i) his income for the year from all sources other than min- 
ing, processing and sale of mineral ores, minerals and prod- 
ucts produced therefrom, and 


(ii) an amount equal to eight per cent of the original cost to 
him of properties described in Schedule II used by him in the 
year in the processing of mineral ores, minerals or products 
derived therefrom or, if the amount so determined is greater 
than 65 per cent of the income remaining after deducting the 
amount determined under subparagraph (i), 65 per cent of the 
income so remaining or, if the amount so determined is less 
than 15 per cent of the income so remaining, 15 per cent of 
the income so remaining; 


“mine” includes any work or undertaking in which mineral ore is 
extracted or produced, including a quarry; 


“mineral ores” includes all unprocessed minerals or mineral bear- 
ing substances; 


“minerals” means minerals other than minerals obtained from a 
mineral resource but does not include petroleum, natural gas or re- 
lated hydrocarbons; 


Proposed Repeal — Reg. 3900(2)“minerals” 

Application: The June 9, 2003 draft regulations (natural resources), s. 8, will repeal 
the definition “minerals” in subsec. 3900(2), a? to taxation years that end after 
2002. 
Technical Notes: Section 3900 applies to mining taxes on the mining of minerals, as 
defined. A restrictive definition of minerals is contained in subsection 3900(2). The 
definition “minerals” in subsection 3900 is repealed effective for taxation years that 
end after 2002, with the result that the broader definition ° ‘mineral” in the subsection 
248(1) of the Act will apply for the purpose of section 3900 of the Regulations from 
that time. This amendment is relieving and consistent with the phase-out and repeal of 
paragraph 18(1)(m) of the Act. 


“mining operations” means the extraction or production of mineral 
ore from or in any mine or its transportation to or over any part of 


Reg. 
S. 3900(1) 


the distance to the point of egress from the mine, including process- 
ing thereof prior to or in the course of such transportation but not 
including any processing thereof after removal from the mine; 


‘processing’ as applied to mineral ores includes all forms of 
beneficiation, smelting and refining, transportation and distributing 
but does not include any of these operations that are performed with 
respect to mineral ore before it is removed from the mine. 


(3) Nothing in this section shall be construed as allowing a taxpayer 
to deduct an amount in respect of taxes imposed under a statute or 
bylaw that is not restricted to the taxation of persons engaged in 
mining operations. 


Definitions [Reg. 3900]: ‘amount’ — ITA 248(1); “income derived from mining 


operations”, * ‘mine” — Reg. 3900(2); “mineral” — ITA 248(1), Reg. 3900(2); “mineral 
ores’ tog Ree 3900(2); “mineral resource” — ITA 248(1); “mining operations” — Reg. 
3900(2); “person” —ITA 248(1); “processing” — Reg. 3900(2); “property” — ITA 


248(1); “province” — Interpretation Act 35(1); “related” — ITA 251(2)-(6); “taxation 
year’ — ITA 249; “taxpayer” — ITA oo: 


Proposed ‘Amend imen’ — Reg. 3900 


3900. () The following definitions apply in this. section. 


“income” of a taxpayer for a taxation year from mining opera- 
tions ina province means the income, for the taxation year, that is 
derived from mining operations in the province as computed 
under the laws of the province that impose an eligible tax de- 
scribed in subsection (3). 


oi. any work or undertaking in which a mineral ore | 


is ted or produced and includes a quarry. 


“mi eral ore” includes an unprocessed ee or mineral-bear- : 
ing substance. 
“mining operations”? means © 
: (a) the extraction or production of mineral ore from or in a 
mine; 


(b) the transportation of mineral ore to the point of egress from 
the mine; and 


(c) the processing of 


G@) mineral ore (other Le iron ore) to the prime metal stage 
or its equivalent, and 


(ii) iron ore to a stage that is : not beyond the pellet stage or 
its equivalent. 


“non-Crown royalty” means a royalty contingent on production 
of a mine or computed by reference to the amount or value of 
production from mining operations in a province but does not in- 
clude a royalty that is payable to the Crown in right of Canada or 
a province. 


“processing” includes all forms of beneficiation, smelting and 
refining. 


Technical Notes (December 21, 2004): proposed subsection 39003) [now 
3900(1) — ed.] contains the definitions that are relevant for the purpose of Regula- 
tion 3900 and includes revised definitions of “income” from mining operations and 
“mining operations” as well as a new definition “non-Crown royalty.” 


The revised definition “income” from mining operations expressly provides that it is 
the income derived from mining operations as computed under the law of the proy- 
ince imposing the tax. In this respect, it is important to note that a tax would not be 
an eligible tax and, therefore, would not be deductible under paragraph 20(1)(v) if 
the tax were imposed on income derived from, sources other than mining operations. 


“Mining operations” are currently defined as the extraction and production of min- 
eral ore from the mine and on-site processing of the mineral ore. This definition will 
be expanded to include any processing that occurs to the prime metal stage or, in the 
case of iron ore, to the pellet stage. This amendment is being proposed in recognition 
that the income calculations for existing provincial mining taxes may include earn- 
ings from processing, although in some provinces, a proxy for these earnings, in the 
form of an allowance, is fully or partially deducted in computing the mining tax base. 
The proposed amendments to Regulation 3900 apply to taxation years that end after 
2002. The deduction for eligible taxes on income from mining operations and non- 
Crown royalties is being phased-in over a five-year period consistent with the treat- 
ment of Crown charges described in paragraph 18(1)(m) of the Act. However, the 
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phase-in requirement only applies to eligible taxes paid or payable in respect of n i 
erals obtained from a mineral resource and, therefore, does not affect the deducti 
ity of taxes that were previously fully deductible under Regulation 3900. 


f the Act, the amount i: 


(2) For the purpose of paragraph 201) 


taxpayer for a taxation year is ‘the total all amounts each of \ 
which is an eligible tax paid or payable by the taxpayer _ 


(a) on the income of the taxpayer f for the taxation ee from : 
mining operations; or 


(b) on a non- Crown royalty tasinded in computing t the income 
of the taxpayer for the taxation year. 


Technical Notes (December 21, 2004): Paragraph 201) f the prov 
that, notwithstanding paragraphs 18(1)(a), (b) and (h), a taxpayer may deduct in com-. 
puting income such amount as is allowed by regulation in respect of taxes on income | 
from mining operations. Section 3900 of the regulatio “Regulation 3900") defines 
the amount allowed in respect of taxes on income from. ae Operon for the 
purpose of paragraph 20(1)(v). 


Since 1974, ee ‘has oes limit 


Proposed subset on 390001) provid that the amount allowed ¢ asa deduc 
spect of taxes on income from mining ope! yer is the total ‘ 
ee each of which is an 


not require an eligible fax to be redu 
mining tax base as computed under 


Gi) imposed only on persons 
-in the province, and) 


(iti) paid or payable 
(A) the province, — 
_ (B) an oo of Her Maj sty in a 


property or on any interest, or for civil law any right, in 
property (other than in lieu of taxe ial pro- 
perty or on any interest, or for civil law any ye in 
residential property); and 
(b) a tax, on an amount received o 
non-Crown royalty, that i is 
G) levied under a law 


(ii) imposed only on] persons who hold’: a non-Crown roy- 
alty on mining operations ir the provine and 


(iii) paid or payable to the province or Ae. an agent of Her : 
Majesty in right of the province. 


Technical Notes (December 21, 2004): Prop sed subsection 39000) [now — 
3900(3) — ed.] defines an eligible. tax as either a tax on the income of a taxpayer 
from mining operations or a tax on an amount received or receivable bya taxpayer as 

a non-Crown royalty: To qualify as an eligible tax, the tax must be imposed only on 
persons engaged in “mining operations” or on persons who hold “non-Crown royal- : 
ties” as those terms are defined in new subsection 39003). : 


Application: The December 6, 2005 draft regulations, si (pre-published i in Can- 
ada Gazette, Part 1, December 24, 2005), will amend s. 3900 to read as above, and 
the heading to Part 3900 to read “Mining Taxes”, applicable to taxation years that 
end after 2002, except that, for taxation years that begin before 2007, the amount 
allowed for the purpose of para. 20(1)(v) of the Act under Reg. 3900(1) as amended, — 
in respect of an eligible tax paid or payable in respect of which no amount would be 


A detailed discussion of the ie le 


deductible but for the amendment, may not exceed the amount that provides the tax- 


Income Tax Regulations 


(a) 10% of the amount of he eligible tax paid or payable by the taxpayer on th 
_ taxpayer's income, for the. taxation year, from mi ning operations multipli 


(b) 25% of the amoun 
: taxpayer’ 8 income, fo: 


|) we proportion. that the nubs 
the umber of HO in the taxation aS pad 


mining op Ss s multiplie : 
the proportion that the number of days i in the taxation year that are in. 2007 1 is of 


Regulatory impact Analysie Statement: On 
was eee to bbe Act to on the Income Tax Act ( 


cable to resource income fom n 28% to the gen a corporate rate of 21 
tion in the tax rate is being phased in over a five-year riod ending i in 
48 also phases out the resource allowance deduction an : phases ina 
Crown resource royalties over the same five-year period. These amendm ts to -sec- 
tion 3900 of the Reeulaons hnieeee ae are intended to ensure, as mepontced 


Seren the general de- 
oan for inne taxes, enw aa 3900 is niaie expanded by repealing the defini- 
tion “mineral” referred to in that regulation, th 
ing of mineral [as defined in. subsection 248 sly. This proj 

was set out in the draft regulations (natural resources) released on June 9, 2003, when 
Bill C-48 was introduced. The further amendments contained in this package were 
released by the Department of Finance on December 21, 2004, and reflect the results 
of consultations with the mining industry, mining tax specialists and ie Ener Cus- 
foms and Revenue Agency. 


The proposed amendments extend the ee n of Regulat by ene a 
prorating formula that reduces the deduction for mining taxes to the extent that the 
taxpayer's niining income as determined for federal i income tax purposes is less than 
the taxpayet’s mining income as determined for provincial mining tax p poses. 
prorating formula, which limits the extent of the federal deduction based on the rela- 
tive scope of the provincial mining tax base and the federal income tax base. does not 
serve a current federal policy objective. Nonetheless, the federal government will | 
continue to monitor provincial mining tax regimes and will be itive to any situa-_ 
tion where provincial income tax rates on resource income are reduced below the 
level of tax applied to other sectors, if those reduction e undertaken as part of a 


Strategy to replace non-deductible taxes on ‘resource income with deductible Fe 
source-based oS 


duction for taxes imposed on non-Crown a royalties is limited to taxes on roy- : 
alties that are contingent on production or computed by TelrenCe to ne ae of 
production from mining Operations in tl de province, a 


The proposed amendments to Regulation 3900 apply to tiation! 5 years that wie sigh : 
2002. The deduction for mining taxes is being g phased in over a five-year period co; 
sistent with the treatment of Gove royalties 0 on oil and - production, 

Alternatives Ce - 


The amendments to Regulation 3000 
mining taxes is phased in over the same 
for Crown royalties under Bill C-48, both coinciding with the phase-out of the ‘Te- 
source allowance under that Bill. The proposed amendments are 

effective means of achieving this result. : 


Benefits and costs 


for the resource. ‘tax Cones is 
technical paper entitled “Improving. the Income Taxation of the Resource Sector in — 
Canada,” issued by the Minister of Finance on March 3, 2003. 


While the resource allowance generally operated as a proxy for. Gown royalties 4 and — 
mining taxes, it was an arbitrary and complex calculation that did not reflect the 
actual costs paid by firms. The deduction for royalties and mining taxes paid is in- 
tended to recognize actual costs, thereby treating all resource projects in a more com-" 
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parable fashion. Investment decisions will therefore be based more consistently on 
the underlying economics of the project. The new structure will be simpler, stream- 
lining tax compliance and administration, and sending clearer signals to investors. 


The fiscal cost of the Yeduction for mining taxes must be measured against the in- 
crease in federal revenue from the elimination of the resource allowance deduction. ‘ 
In this respect, mining. taxes paid have generally been less than the deductions for the 
resource allowance in the mining sector in recent years. When all elements of the 
resource tax changes are fully phased in, including the reduction of the corporate tax 
rate, the annual revenue cost to the federal government is estimated to be about $260 
million per year. a poe) 


Consultation 


The amendments to Regulation 3900 were finalized after consulta: 
tions representing the mining industry and mining tax specialists, 


Strategic environmental assessment — 


The provision of a deduction for mining taxes in pla 

deduction is intended to make the income tax system more 
the deduction for income tax purposes reflects the cost pai 
resources rather than an arbitrary amount calculated unc 
formula. Allowing a deduction only for costs paid treats c¢ 
across projects and between the resource sector and other se 
this way, the changes will result in investment decisions being 
ently on the underlying economics of each project, leading to more efficient develop- 
ment of Canada’s resource base. Accordingly, no negative environmental impact is 


anticipated as a result of the amendments to Regulation 3900. Providing tax recogni- 


tion only for actual costs could i improve environmental outcomes by 


removing any 
n provided by the resource allowance. 


"Legislation Division, ‘Depannat of Finene 
NOK —— Ottawa, Ontario K 


Definitions [Reg. “amount” 
“eligible tax’ — Reg. 3900(2); “income”, “mine” — Reg. 


pretation Act 35(1);, 
3900(1); “mineral” —ITA 248(1); “mineral ore”, “mining operations” “non-Crown 
” Interpretation — 


2) bs. 


royalty” — Reg. 3900(1); “processing” — ITA 248(1); “province” 
Act 35(1); “taxation year’ —-ITA 249; “taxpayer” —ITA 248(1). 


PART XL — BORROWED MONEY COsTS 


History: Part XL was consolidated by the Consolidated Regulations of Canada, chap- 
ter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Can- 
ada Gazette, Part Il, August 8, 1979, 


4000. [Revoked] 


History: S. 4000 and heading revoked by P.C. 1981-744, March 19, 1981, Canada 
Gazette, Part II, April 8, 1981, effective in respect of taxation years ending after De- 
cember 11, 1979. 


Heading to s. 4000 added by P.C. 1979-236, s. 1, February 1, 1979, Canada Gazette, 
Part Il, February 28, 1979. 


4001. Interest on insurance policy loans — For the purposes 
of subsection 20(2.1) of the Act, the amount of interest to be veri- 
fied by the insurer in respect of a taxpayer shall be verified in pre- 
scribed form no later than the last day on which the taxpayer is re- 
quired to file his return of income under section 150 of the Act for 
the taxation year in respect of which the interest was paid. 


History: S. 4001 substituted by P.C. 1984-776, March 8, 1984, Canada Gazette, Part 
Il, March 21, 1984, applicable to taxation years ending after 1983. 


S. 4001 substituted by P.C. 1979-1726, June 21, 1979, Canada Gazette, Part Il, July 
11, 1979, effective in respect of 1978 et seg. 


S. 4001 added by P.C. 1979-236, February 1, 1979, Canada Gazette, Part II, February 


28, 1979, substituted by P:C. 1979-1726, June 21, 1979, Canada Gazette, Part II, July 


11, 1979, effective in respect of 1978 et seq. 
Definitions [Reg. 4001]: “amount”, “insurer”, “prescribed” — ITA 248(1); “taxation 
year” —ITA 249; “taxpayer” — ITA 248(1). 


Forms: T2210: Verification of policy loan interest by the insurer. 


PART XLI — REPRESENTATION EXPENSES 


History: Part XLI was consolidated by the Consolidated Regulations of Canada, chap- 
ter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Can- 
ada Gazette, Part Il, August 8, 1979. 


5, (613) 992- 


_ITA 248(1); “Canad PITA 255, ae . 
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4100. For the purposes of subsection 20(9) of the Act, an election 
shall be made by filing with the Minister the following documents 
in duplicate: 


(a) a letter from the taxpayer specifying the amount in respect of 
which the election is being made; and 


(b) where the taxpayer is a corporation, a certified copy of the 
resolution of the directors authorizing the election to be made. 


Definitions [Reg. 4100]: “amount” —ITA 248(1); “corporation” —ITA 248(1), 
Interpretation Act 35(1); “Minister”, “taxpayer” — ITA 248(1). 


PART XLII — VALUATION OF ANNUITIES 
AND OTHER INTERESTS 


History: Part XLII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part Il, August 8, 1979. 


4200. For the purposes of subparagraph 115E(f)(i) of the former 
Act (within the meaning assigned by paragraph 8(b) of the Income 
Tax Application Rules), the value of any income right, annuity, term 
of years, life or other similar estate or interest in expectancy shall 
be determined in accordance with the rules and standards, including 
standards as to mortality and interest, as are prescribed by the Es- 
tate Tax Regulations pursuant to the provisions of subparagraph 
58(1)(s)G) of the Estate Tax Act. 


History: S. 4200 amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada Ga- 
zette, Part Il, November 30, 1994. 


Definitions [Reg. 4200]: “annuity” 
“prescribed” — ITA 248(1). 


— ITA 248(1); “estate”? — ITA 104(1), 248(1); 


PART XLIIl — INTEREST RATES 


History: Part XLII (ss. 4300, 4301) substituted by P.C. 1987-2251, s. 1, November 6, 
1987, Canada Gazette, Part Il, November 25, 1987, applicable with respect to any in- 
terest to be calculated in respect of a period after 1983. 


Part XLII was consolidated by the Consolidated Regulations of Canada, chapter 945, 
proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Ga- 
zette, Part Il, August 8, 1979. 


4300. Interpretation — For the purposes of this Part, “quarter” 
means any of the following periods in a calendar year: 


(a) the period beginning on January 1 and ending on March 31; 
(b) the period beginning on April | and ending on June 30; 


(c) the period beginning on July 1 and ending on September 30; 
and 


(d) the period beginning on October | and ending on December 
31. 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt. 


4301. Prescribed rate of interest — Subject to section 4302, for 
the purposes of 


(a) every provision of the Act that requires interest at a pre- 
scribed rate to be paid to the Receiver General, the prescribed 
rate in effect during any particular quarter is the total of 


(i) the rate that is the simple arithmetic mean, expressed as a 
percentage per year and rounded to the next higher whole 
percentage where the mean is not a whole percentage, of all 
amounts each of which is the average equivalent yield, ex- 
pressed as a percentage per year, of Government of Canada 
Treasury Bills that mature approximately three months after 
their date of issue and that are sold at auctions of Govern- 
ment of Canada Treasury Bills during the first month of the 
quarter preceding the particular quarter, and 


(ii) 4 per cent; 


(b) every provision of the Act that requires interest at a pre- 
scribed rate to be paid or applied on an amount payable by the 
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Minister to a taxpayer, the prescribed rate in effect during any 
particular quarter is the total of 


(i) the rate determined under subparagraph (a)(i) in respect of 

the particular quarter, and 

(11) 2 per cent; and 
(c) every other provision of the Act in which reference is made 
to a prescribed rate of interest or to interest at a prescribed rate, 
the prescribed rate in effect during any particular quarter is the 
rate determined under subparagraph (a)(i) in respect of the par- 
ticular quarter. 


History: Subpara. 4301(a)(i) amended by P.C. 1997-1819, December 9, 1997, s. 4, 
Canada Gazette, Part Il, Decernber 24, 1997, in force on December 31, 1997. 


S. 4301 substituted by P.C. 1995-926, June 13, 1995, s. 1, Canada Gazette, Part II, 
June 28, 1995, applicable to interest that is calculated in respect of periods after June 
1995. For periods before July 1995, s. 4301 should be read as follows: 


4301. Prescribed rate of interest — For the purposes of every provision of the 
Act that requires interest at a prescribed rate to be paid to the Receiver General 
or to be paid or applied on an amount payable by the Minister to a taxpayer, the 
prescribed rate in effect during any particular quarter is the aggregate of 


(a) the rate that is the simple arithmetic mean, expressed as a percentage per 
year and rounded to the next highest whole percentage where the mean is not 
a whole percentage, of all amounts each of which is the weekly average 
equivalent yield, expressed as a percentage per year, of Government of Can- 
ada Treasury Bills that mature approximately three months after their date of 
issue and that are sold at a weekly auction of Government of Canada Trea- 
sury Bills during the first month of the quarter immediately preceding the 
particular quarter, and 


(b) 2 per cent, 
and for the purposes of every other provision of the Act in which reference is 
made to a prescribed rate of interest or to interest at a prescribed rate, the pre- 


scribed rate in effect during any quarter is the rate determined under paragraph 
(a) in respect of that quarter. 


S. 4301 substituted by P.C. 1989-1792, September 21, 1989, Canada Gazette, Part II, 
October 11, 1989, applicable in respect of interest that is calculated in respect of peri- 
ods after September 1989. 


Prescribed Interest Rates Per Annum 


Year Quarter Reg. 4301(c) Reg. Reg. 
4301(b) 4301(a) 
Benefits Refunds Late Tax 
% % % 
1984 Ist, 2nd 10 10 10 
3rd 1] 11 11 
4th 13 13 13 
1985 Ist 12 12 12 
2nd, 3rd, 4th 10 10 10 
1986 Ist 9 9 9 
2nd 11 11 11 
3rd 10 10 10 
4th 9 9 9 
[Compounding under 248(11) applies 
effective Jan. 1/87] 
1987 Ist 9 9 9) 
2nd, 3rd 8 8 8 
4th , 9 9 9 
1988 Ist, 2nd, 3rd 9 9 9 
4th 10 10 10 
1989 Ist 11 11 11 
2nd 12 1 12 
3rd 13 13 13 
4th 13 15 15 
1990 Ist, 2nd 13 15 15 
3rd, 4th 14 16 16 
199] Ist 13 15 15 
2nd 1] 13 13 
3rd 10 12 12 
4th 9 11 11 
1992 Ist 9 11 11 
2nd 8 10 10 
3rd g) 9 g) 
4th 6 8 8 


Income Tax Regulations 


Quarter Reg. 4301(c) Reg. 
4301(b) 
Refunds 


% 


Reg. 
4301(a) 
Late Tax 


Year 


Benefits 


e 
=) 


1993 Ist 
2nd 
3rd 
4th 
1994 Ist 
2nd 
3rd 
4th 
1995 Ist 
2nd 
3rd 
4th 
1996 Ist 
2nd 
3rd. 4th 
1997 Ist 
2nd 
3rd, 4th 
1998 Ist 
2nd, 3rd, 4th 
Isttth 
2000 Ist 
2nd, 3rd, 4th 
Ist, 2nd 
3rd, 4th 
2002 Ist 
2nd 
3rd, 4th 
Ist, 2nd 
3rd 
4th 
Ist, 2nd 
3rd 
4th 
2005 Ist4th 
2006 Ist 
2nd, 3rd 6 
Interpretation Bulletins: IT-153R3: Land developers — Subdivision and develop- 


ment costs and carrying charges on land; IT-243R4: Dividend refund to private corpo- 


rations; IT-421R2: Benefits to individuals, corporations and shareholders from loans or 
debt. 


Definitions [Reg. 4301]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpre- 
tation Act 35(1); “Minister” — ITA 248(1); “month” — Interpretation Act 35(1); “pre- 
scribed” — ITA 248(1); “quarter” — Reg. 4300; “taxpayer” — ITA 248(1). 
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4302. Notwithstanding section 4301, for the purposes of paragraph 
16.1(1)(d) of the Act and subsection 1100(1.1), the interest rate in 
effect during any month is the rate that is one percentage point 
greater than the rate that was, during the month before the immedi- 
ately preceding month, the average yield, expressed as a percentage 
Per year rounded to two decimal points, prevailing on all outstand- 
ing domestic Canadian-dollar Government of Canada bonds on the 
last Wednesday of that month with a remaining term to maturity of 
over 10 years, as first published by the Bank of Canada. 
History: S. 4302 added by P.C. 1991-465, s. 4, March 14, 1991, Canada Gazette, Part 
II, March 27, 1991, applicable in respect of leases entered into after 10:00 p.m. Eastern 
Daylight Saving Time, April 26, 1989, other than leases entered into pursuant to an 
agreement in writing entered into before that time under which the lessee thereunder 
has the right to require the lease of the property (and for these purposes a lease in 
respect of which a material change has been agreed to by the parties thereto effective at 
any particular time that is after 10:00 p.m. EDST, April 26, 1989 shall be deemed to 
have been entered into at that particular time). 

Prescribed Interest Rates for Leasing Rules 

For leases entered into before July 1989, the prescribed rate is 11.2%. The rates 

applicable for leases entered into after that date are as follows: 

1989 1990 1991 1992 


Jan. = 10.80 11.70 10.18 


1993 
9.66 


1994 
8.45 
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Feb. 5 10.69 LL.S1 9.97 9.54 8.12 
March 3a 11.04 11.22 9.92 9.67 7.86 
April 11.20 11.64 10.89 9.97 9.19 8.33 
May 11.20 11.91 10.88 10.28 9.27 9.25 
June 11.20 12.54 10.91 10.51 9.27 9.18 
July 10.85 11.86 10.91 10.17 9.12 9.55 
Aug. 10.60 11.72 11.36 9.87 8.96 10.29 
Sept. 10.62 11.78 11.17 9.21 8.79 10.50 
Oct. 10.62 11.83 10.97 9.19 8.40 9.89 
Nov. 10.91 12.54 10.59 9.53 8.55 10.04 
Dec. 10.54 12.15 10.12 9.33 8.35 10.29 
1995 1996 1997 1998 1999 2000 
Jan. 10.24 8.44 7.42 6.78 6.35 712 
Feb. 10.16 8.43 aL 6.84 6.08 7.25 
March 10.41 8.35 8.07 6.63 6.08 7.36 
April 9.86 8.84 7.78 6.64 6.37 6.98 
May 9.70 8.94 7.97 6.54 6.23 6.96 
June 9.44 9.07 7.97 6.64 6.34 7.03 
July 9.11 8.92 7.95 6.49 6.54 6.94 
Aug. 9.02 8.98 7.49 6.45 6.63 6.90 
Sept. 9.50 8.86 ait 6.56 6.74 6.83 
Oct. 9.24 8.60 7.38 6.78 6.69 6.79 
Nov. 9.11 8.48 6.99 6.15 6.92 6.83 
Dec. 9.11 7.81 6.80 6.27 438 6.79 
2001 2002 2003 2004 2005 2006 
Jan. 6.63 6.66 6.55 6.24 5.87 5.20 
Feb. 6.59 6.75 6.37 6.14 5.86 5.04 
March 6.71 6.72 6.45 6.15 5.69 5.22 
April 6.63 6.68 6.39 5.98 5.71 5.17 
May 6.74 7.00 6.52 5.94 5.75 5.26 
June 6.94 6.89 6.34 6.23 5.55 5.59 
July 7.08 6.76 6.01 6.23 5.41 5.51 
Aug. 6.97 6.73 5.98 6.30 5.27 5.69 
Sept. 7.01 6.70 6.35 6.29 531 
Oct. 6.72 6.55 6.40 6.14 5.11 
Nov. 6.86 6.38 6.19 6.02 $.21 
Dec. 6.32 6.61 6.33 5.96 5.38 


For prescribed rates for leasing rules that are not listed above, contact Rick Owen, 
(613) 954-2504. Current rates are available from cra.ge.ca/tax/individuals/faq/lease- 
e.html. 


Definitions [Reg. 4302]: “Canada” —ITA 255, Interpretation Act 35(1); 
“month” — Interpretation Act 35(1). 


PART XLIV — PUBLICLY-TRADED SHARES 
OR SECURITIES 


History: Part XLIV was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part Il, August 8, 1979. 


4400. (1) For the purpose of section 24 and subsection 26(11) of the 
Income Tax Application Rules, 


(a) a share or security named in Schedule VII is hereby pre- 
scribed to be a publicly-traded share or security; and 


(b) for each such share or security, the amount set out in Column 
II of Schedule VII opposite that share or security is hereby pre- 
scribed as the amount, if any, prescribed in respect of that 


property. 
(2) In Schedule VII, the abbreviation 
(a)_Cl means Class’: 
(b) “Com” means “Common”; 
(c) “Cv” means “Convertible”; 
(d) “Cu” means “Cumulative”; 
(e)e Pes means «Per Cent ; 
(f) “Pr” means “Preferred” or “Preference” as the case may be; 


(g) “Pt” means “Participating”; 
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(h) “Rt”? means “Right”; and 
(i) “Wt” means ““Warrant”. 


History: The opening words ‘of subsec. 4400(2) amended by P.C. 1994-1817, s. 48, 
November 1, 1994, Canada Gazette, Part Il, November 30, 1994. 


Definitions [Reg. 4400]: “amount”, “prescribed”, “property” —ITA 248(1): 
“share” — ITA 248(1). 


PART XLV — ELECTIONS IN RESPECT OF 
EXPROPRIATION ASSETS 


History: Part XLV was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part I, August 8, 1979. 


4500. Any election by a taxpayer under subsection 80.1(1), (2), (4), 
(5), (6) or (9) of the Act shall be made on or before the day on or 
before which the return of income is required to be filed pursuant to 
section 150 of the Act for the taxation year in which the assets re- 
ferred to in the particular election were acquired by him. 


Definitions [Reg. 4500]: “taxation year” —ITA 249; “taxpayer” —ITA 248(1). 


Forms: T2079: Election re expropriation assets acquired as compensation for or a con- 
sideration for sale of foreign property taken by or sold to foreign issuer. 


PART XLVI — INVESTMENT TAX CREDIT 


History: Part XLVI was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part II, August 8, 1979. 


Forms: 12038 (Ind.): Investment tax credit (Individuals); T2038 (Corp): Investment 
tax credit (Corporations). 


4600. Qualified property — (1) Property is a prescribed building 
for the purposes of the definition “qualified property” in subsection 
127(9) of the Act if it is depreciable property of the taxpayer that is 
a building or grain elevator and it is erected on land owned or 
leased by the taxpayer, 


(a) that is included in Class 1, 3, 6, 20, 24 or 27 or paragraph (c), 
(d) or (e) of Class 8 in Schedule II; or 


(b) that is included or would, but for Class 28 or 41 in Schedule 
Il, be included in paragraph (g) of Class 10 in Schedule II. 


(2) Property is prescribed machinery and equipment for the pur- 
poses of the definition “qualified property” in subsection 127(9) of 
the Act if it is depreciable property of the taxpayer (other than pro- 
perty referred to in subsection (1)) that is 


(a) a property included in paragraph (k) of Class 1 or paragraph 
(a) of Class 2 in Schedule II; 


(b) an oil or water storage tank; 


(c) a property included in Class 8 in Schedule II (other than rail- 
way rolling stock); 


(d) a vessel, including the furniture, fittings and equipment at- 
tached thereto; 


(e) a property included in paragraph (a) of Class 10 or Class 22 
or 38 in Schedule II (other than a car or truck designed for use 
on highways or streets); 


(f) notwithstanding paragraph (e), a logging truck acquired after 
March 31, 1977 to be used in the activity of logging and having 
a weight, including the weight of property the capital cost of 
which is included in the capital cost of the truck at the time of its 
acquisition (but for greater certainty not including the weight of 
fuel), in excess of 16,000 pounds; 

(g) a property included in any of paragraphs (b) to (f), (h), (), 
(k), (0), (r), (t) or (u) of Class 10 in Schedule II, or property 
included in paragraph (b) of Class 41 in Schedule II and that 
would otherwise be included in paragraph (j), (k), (r), (t) or (u) 
of Class 10 in Schedule II; 

(h) a property included in paragraph (n) of Class 10, or Class 15, 
in Schedule II (other than a roadway); 
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Selected Cases [Reg. 4600(2)(h)]: Donohue St-Félicien Inc. y. R., [1998] 4 C.T.C. 
2704 (TCC) (Roadway was not qualified equipment). 
(i) a property included in any of paragraphs (a) to (f) of Class 9 
in Schedule I; 
(j) a property included in Class 28 or paragraph (a), (a.1), (a.2) 
or (a.3) of Class 41 in Schedule II that would, but for Class 28 or 
41, as the case may be, be included in paragraph (k) or (1) of 
Class 10 of Schedule HU; 
(k) a property included in Class 21, 24, 27, 29, 34, 39, 40, 43, 45 
or 46 in Schedule II; 
(1) a property included in paragraph (c) or (d) of Class 41 in 
Schedule II; 
(m) property included in Class 43.1 in Schedule II because of 
paragraph (c) of that Class; or 


(n) a property included in Class 43.2 in Schedule II because of 
paragraph (a) of that Class. 
History: Para. 4600(2)(n) added by P.C. 2006-439, s. 6, June 1, 2006, Canada Ga- 
zette, Part Il, June 14, 2006, deemed in force on February 23, 2005. 


Para. 4600(2)(k) amended to add reference to Class 45 and Class 46, by P.C. 2005- 
2286, s. 4, December 6, 2005, Canada Gazette, Part Il, December 28, 2005, deemed to 
have come into force March 23, 2004. 

Para. 4600(2)(m) added by P.C. 2005-2186, s. 5, November 22, 2005, Canada Gazette, 
Part Il, December 14, 2005, applicable to property acquired after February 21, 1994. 
Para. 4600(2)(1) added by P.C. 1999-629, s. 10, April 15, 1999, Canada Gazette, Part 
Il, April 28, 1999, applicable to taxation years that begin after 1996, 


Para. 4600(2)(j) amended by P.C. 1998-49, s. 4, January 26, 1998, Canada Gazette. 
Part I, February 4, 1998, applicable in respect of property acquired after March 6, 
1996. 


Para. 4600(2)(k) substituted by P.C. 1994-230, s. 3, February 10, 1994, Canada Ga- 
zette, Part Il, February 23, 1994, applicable to property acquired after February 25, 
1992. 

Paras. 4600(1)(a), (b), (2)(a), (e); (g), Gj), (k) substituted by P.C. 1989-2464, s. 6, De- 
cember 14, 1989, Canada Gazette, Part II, January 3, 1990, applicable in respect of 
property acquired after 1987. 


That portion of subsec. 4600(1) and of 4600(2) preceding para. (a) of each substituted 
by P.C. 1988-390, s. 19, March 3, 1988, Canada Gazette, Part II, March 16, 1988, 
applicable to 1985 er seq. 


Para. 4600(2)(g) substituted by P.C. 1981-3329, s. 13, November 26, 1981, Canada 
Gazette, Part Il, December 9, 1981, effective from January 1, 1981. 

Para. 4600(1)(b) substituted by P.C. 1980-2081, s. 7, July 31, 1980, Canada Gazette, 
Part Il, August 13, 1980, effective August 15, 1979. 

Heading to Part XLVI, para. 4600(2)(f) substituted by P.C. 1980-424, ss. 1, 2, February 
8, 1980, Canada Gazette, Part II, February 27, 1980, effective November 17, 1978. 
Para. 4600(2)(g) substituted by P.C. 1980-168, January 11, 1980, Canada Gazette, Part 
Il, January 23, 1980, effective commencing June 13, 1979. 

Para. 4600(2)(f) added by P.C. 1978-344, s. 5, February 9, 1978, Canada Gazette, Part 
Il, February 22, 1978, effective after March 31, 1977. 

Interpretation Bulletins: IT-411R: Meaning of “construction”. 

Definitions [Reg. 4600]: “depreciable property” —ITA 13(21), 248(1): “pre- 
scribed”, “property”, “taxpayer’”” — ITA 248(1). 


4601. Qualified transportation equipment — For the purposes 
of the definition “qualified transportation equipment” in subsection 
127(9) of the Act, the following depreciable property of a taxpayer 
(other than qualified property as defined by subsection 127(9) of the 
Act) is prescribed equipment: 

(a) property that is 


(1) included in Class 1 in Schedule II by virtue of paragraph 
(h) or G) of that Class, 


(ii) a bridge, culvert, subway or tunnel included in Class 1 in 
Schedule If that is ancillary to railway track and grading, 


(iii) a trestle included in Class 3 in Schedule II that is ancil- 
lary to railway track and grading, 


(iv) machinery or equipment included in Class 8 in Schedule 
Ii that is ancillary to 


(A) railway track and grading, or 


(B) railway traffic control or signalling equipment, in- 
cluding switching, block signalling, interlocking, crossing 
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protection, detection, speed control or retarding equip- 
ment, but not including property that is principally elec- 
tronic equipment or systems software therefor, 


(v) included in Class 10 in Schedule II by virtue of subpara- 
graph (m)(i), (ii) or (iii) of that Class, or 


(vi) property described in paragraph (m) of Class 10 in 
Schedule II (other than property described in subparagraph 
(iv) thereof) that is included in Class 28 or 41 in Schedule I; 


(b) property that is 


(i) included in Class 6 in Schedule II by virtue of paragraph 
(j) of that Class, 


(ii) machinery or equipment included in Class 8 in Schedule 
II that 


(A) was acquired principally for the purpose of maintain- 
ing or servicing, or 


(B) is ancillary to and used as part of, 
a railway locomotive or railway car, or 
(iii) included in Class 35 in Schedule II; 
(c) property that is 
(i) a truck, tractor or trailer that 


(A) is included in Class 10 in Schedule II because of par- 
agraph (e) of that Class or in Class 16 in Schedule II be- 
cause of paragraph (g) of that Class, 


(B) is designed for the purpose of carrying freight, or 
hauling a trailer that carries freight, on highways, and 


(C) [Revoked] 


(D) in the case of a truck or tractor, has a “gross vehicle 
weight rating” (within the meaning assigned that expres- 
sion by the Motor Vehicle Safety Regulations) of 26,001 
pounds or more, and in the case of a trailer, is of a type 
designed to be hauled under normal operating conditions 
by a truck or tractor described in this subparagraph, 


but for greater certainty, 


(E) was not acquired principally for the purpose of carry- 
ing or hauling freight locally or making local pickups or 
deliveries, or 


(1) machinery or equipment included in Class 8 or 10 in 
Schedule II that is ancillary to and used as part of any pro- 
perty described in subparagraph (i) that is qualified transpor- 
tation equipment within the meaning of subsection 127(9) of 
the Act; 


(d) property included in Class 10 in Schedule II by virtue of par- 
agraph (a) of that Class that is a bus designed for the purpose of 
seating 20 or more passengers and carrying their luggage, but 
not including 


(i) a bus acquired principally for the purpose of transporta- 
tion within any metropolitan area, city, town, village, munici- 
pality or other similar community or area, or 
(21) a school bus; 

(e) property that is 
(i) a vessel included in Class 7 in Schedule IT (other than a 
vessel under construction), 
(ii) machinery or equipment included in Class 7 or 8 in 
Schedule II that is ancillary to and used as part of any pro- 
perty described in subparagraph (i) that is qualified transpor- 
tation equipment within the meaning of subsection 127(9) of 
the Act, or 


(iii) a vessel included in a separate class prescribed by sub- 
section 1101(2a); 


(f) property that is 


(i) included in Class 9 in Schedule II by virtue of paragraph 
(g) of that Class, or 
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(ii) machinery or equipment included in Class 9 in Schedule 
II by virtue of paragraph (h) or (i) of that Class that is ancil- 
lary to and used as part of any property described in subpara- 
graph (i) that is qualified transportation equipment within the 
meaning of subsection 127(9) of the Act; and 


(g) property included in Class 8 in Schedule II that is a reusable 
cargo container designed with external fittings for the purpose of 
handling, securing or stacking and having a carrying capacity of 
500 cubic feet or more. 


History: Cl. 4601(c)(i)(A) amended by P.C. 1995-775, s. 4, May 16, 1995, Canada 
Gazette, Part II, May 31, 1995, applicable to property acquired after December 2, 1992. 


Subpara. 4601(a)(vi) substituted by P.C. 1989-2464, s. 7, December 14, 1989, Canada 
Gazette, Part II, January 3, 1990, applicable in respect of property acquired after 1987. 


That portion of s. 4601 preceding para. (a), and subparas. (c)(ii), (e)(ii), (f)(ii) substi- 
tuted by P.C. 1988-390, s. 20, March 3, 1988, Canada Gazette, Part II, March 16, 
1988, applicable to 1985 et seg. 


All that portion of s. 4601 preceding para. (a) substituted and cl. 4601(c)(i)(C) revoked 
by P.C. 1985-2277, s. 12, July 24, 1985, Canada Gazette, Part II, August 7, 1985. 


S. 4601 added by P.C. 1980-424, s. 3, February 8, 1980, Canada Gazette, Part II, Feb- 
ruary 27, 1980, effective November 17, 1978. 


Definitions [Reg. 4601]: “depreciable property” —ITA 13(21), 248(1); “pre- 
scribed”, “property”, “taxpayer” —ITA 248(1). 


4602. Certified property — (1) For the purposes of the definition 
“certified property” in subsection 127(9) of the Act, each of the fol- 
lowing areas is a prescribed area: 


(a) that portion of the Province of Newfoundland comprising the 
census divisions 2 to 4 and 7 to 10; 


(b) that portion of the Province of Prince Edward Island com- 
prising the Kings census division; 
(c) that portion of the Province of Nova Scotia comprising the 
census divisions of 

(1) Cape Breton, 

(ii) Guysborough, 

(iil) Inverness, 

(iv) Richmond, and 

(v) Victoria; 
(d) that portion of the Province of New Brunswick comprising 
the census divisions of 

(i) Gloucester, 

(ii) Kent, 

(il) Madawaska, 

(iv) Northumberland, and 

(v) Restigouche; 
(e) that portion of the Province of Quebec comprising 


(i) all of the area north of the 50th parallel of latitude, other 
than the area within the limits of the city of Sept-lIles, 


(ii) the Magdalen Islands, and 
(iii) the census divisions of 
(A) Bonaventure, 
(B) Gaspé-Est, 
(C) Gaspé-Ouest, 
(D) Matane, 
(E) Matapédia, 
(F) Rimouski, other than the area within the limits of the 
city of Rimouski, 
(G) Riviére-du-Loup, and 
(H) Témiscouata; 
(f) that portion of the Province of Ontario that is north of the 
50th parallel of latitude; 


(g) that portion of the Province of Manitoba comprising the cen- 
sus divisions 19 and 21 to 23, other than the area within the lim- 


its of the city of Thompson; 
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(h) that portion of the Province of Saskatchewen comprising the 
census division of Northern Saskatchewan; 


(i) that portion of the Province of Alberta comprising the census 
division of Peace River, other than the area within the limits of 
the city of Grande Prairie; 


(j) that portion of the Province of British Columbia comprising 
the Peace River-Liard census division; and 


(k) all of the Yukon Territory and the Northwest Territories. 


(2) [“Census divisions”] — For the purposes of subsection (1), 
the expression “census divisions” has the same meaning as in the 
Dictionary of 1971 Census Terms, Statistics Canada Catalogue 
Number 12-540, and the Census Divisions and Subdivisions, Statis- 
tics Canada Catalogues Numbered 92-704, 92-705, 92-706 and 92- 
707. 

History: That portion of subsec. 4602(1) preceding para. (a) substituted by P.C. 1988- 


390, s. 21, March 3, 1988, Canada Gazette, Part II, March 16, 1988, applicable to 1985 
et seq. 


S. 4602 added by P.C. 1981-3029, October 29, 1981, Canada Gazette, Part Il, Novem- 
ber 11, 1981, effective in respect of certified property acquired after October 28, 1980. 


Definitions [Reg. 4602]: “Canada” — ITA 255, Interpretation Act 35(1); “census 
divisions” — Reg. 4602(2); “prescribed” — ITA 248(1). 


4603. Qualified construction equipment — For the purposes 
of the definition “qualified construction equipment” in subsection 
127(9) of the Act, “prescribed equipment” means depreciable pro- 
perty of a taxpayer, other than qualified property as defined by sub- 
section 127(9) of the Act or qualified transportation equipment as 
defined by subsection 127(9) of the Act, that is 


(a) a property included in Class 22 or 38 in Schedule II; 
(b) a crane; 
(c) a pile driver; or 
(d) a dredge. 
History: Para. 4603(a) substituted by P.C. 1989-2464, s. 8, December 14, 1989, Can- 


ada Gazette, Part II, January 3, 1990, applicable in respect of property acquired after 
1987. 

That portion of s. 4603 preceding para. (a) substituted by P.C. 1988-390, s. 22, March 
3, 1988, Canada Gazette, Part Il, March 16, 1988, applicable to 1985 et seq. 


S. 4603 added by P.C. 1985-2277, s. 13, July 24, 1985, Canada Gazette, Part II, Au- 
gust 7, 1985, applicable with respect to acquisitions of property occurring after April 
19, 1983. 

Definitions [Reg. 4603]: “depreciable property” — ITA 13(21), 248(1); “property”, 
“taxpayer” — ITA 248(1). 


4604. Approved project property — (1) For the purposes of 
paragraphs (a) and (c) of the definition “approved project property” 
in subsection 127(9) of the Act, property is a prescribed building if 
it is depreciable property of the taxpayer that is a building or grain 
elevator, erected on land owned or leased by the taxpayer, 


(a) that is included in Class 1, 3, 6, 24, 27 or 37 or paragraph (c), 
(d) or (e) of Class 8 in Schedule I; or 


(b) that is included or would, but for Class 28 or Class 41 in 
Schedule II, be included in paragraph (g) of Class 10 in Sched- 
ule II. 


(2) For the purposes of paragraphs (b) and (d) of the definition ‘“ap- 
proved project property” in subsection 127(9) of the Act, property 
is prescribed machinery and equipment if it is depreciable property 
of the taxpayer (other than property referred to in subsection (1)) 
that is 

(a) a property included in paragraph (k) of Class 1 or paragraph 

(a) of Class 2 in Schedule II; 

(b) an oil or water storage tank; 

(c) a property included in Class 8 in Schedule II (other than rail- 

way rolling stock); 


(d) subject to paragraph (e), a property included in paragraph (a) 
of Class 10 or Class 22 or 38 in Schedule II (other than a car or 
truck designed for use on highways or streets); 
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(e) a logging truck acquired to be used in the activity of logging 
and having a weight, including the weight of property the capital 
cost of which is included in the capital cost of the truck at the 
time of its acquisition (but for greater certainty not including the 
weight of fuel), in excess of 16,000. pounds; 

(f) a property included in any of paragraphs. (b) to (f), (h) to (k), 
(0), (q), (1), (t) or (u) of Class 10 in Schedule Il;. 

(g) a property included in paragraph (n) of Class 10, or Class 15, 
in Schedule II (other than a roadway); 

(h) a property included in any of paragraphs (a) to (f) of Class 9 
in Schedule IT; 

(i) a property included in Class 28 or 41 in Schedule II that 
would, but for those classes, be included in paragraph (k) or (r) 
of Class 10 in Schedule II; 


(j) a property included in any of Classes 21, 24, 27, 29, 34, 39, 
40 and 43 in Schedule II; 


(k) a property included in Class 37 in Schedule II; or 
(1) a vessel (other than a supply boat, workboat, drilling rig, 
workover rig or shuttle tanker), including the furniture, fittings 
and equipment attached thereto, that is used primarily for 
(i) heavy-lifting or pipe-laying in the construction of, or 
(ii) the provision of lodging services in the servicing of, 
an installation, structure, apparatus or artificial island that is 
used for offshore hydrocarbon exploration or exploitation. 


History: Para. 4604(2)(j) substituted by P.C. 1994-230, s. 4, February 10, 1994, Can- 
ada Gazette, Part Il, February 23, 1994, applicable to property acquired after February 
25, 1992. 


Paras. 4604(1)(a), (b), (2)(a), (d), (i), Gj) substituted by P.C. 1989-2464, s. 9, December 
14, 1989, Canada Gazette, Part II, January 3, 1990, applicable in respect of property 
acquired after 1987. 


S. 4604 added by P.C. 1986-2770, s. 7, December 11, 1986, Canada Gazette, Part II, 
December 24, 1986, applicable from May 24, 1985. 


Definitions [Reg. 4604]: “depreciable property’ —ITA 13(21), 248(1); “pre- 
scribed”, “property”, “taxpayer” — ITA 248(1). 


4605. Prescribed activities — For the purposes of the definition 
“for an approved purpose” in paragraph (e) of the definition “ap- 
proved project property” in subsection 127(9) of the Act, a pre- 
scribed activity of a taxpayer is 
(a) operating a hotel, motel, camping ground, travel trailer park 
or any similar lodging facility; 
(b) providing facilities that are ancillary to a lodging facility re- 
ferred to in paragraph (a) that is owned by the taxpayer and that 
are intended for the use and enjoyment of the occupants of the 
lodging facility; 
(c) providing facilities that are primarily for the receiving, stor- 
age and distribution of goods owned by persons with whom the 
taxpayer deals at arm’s length; 


(d) providing to a business owned by a person with whom the 
taxpayer deals at arm’s length 


(i) engineering or architectural services, 
(11) computer services, or 
(iii) other technical or scientific services, 
but not including financial, legal, accounting, medical or dental 
services; ] 
(e) providing to a business owned by a person with whom the 
taxpayer deals at arm’s length 
(i) the services of an employment agency, or 
(li) advertising services, other than advertising services in a 
medium owned by the taxpayer; or 
(f) operating a vessel described in paragraph 4604(2)(1). 


History: S. 4605 added by P.C. 1986-2770, s. 7, December 11, 1986, Canada Gazette, 
Part I, December 24, 1986, applicable from May 24, 1985. 


Definitions [Reg. 4605]: “arm’s length” — ITA 251(1); “business”, “employment”, 
“person”, “prescribed”, “taxpayer” — ITA 248(1). 
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4606. Prescribed amount — For the purposes of paragraph (b) 
of the definition “contract payment” in subsection 127(9) of the 
Act, a prescribed amount is an amount received from the Canadian 
Commercial Corporation in respect of an amount received by that 
Corporation from a government, municipality or other public au- 
thority other than the government of Canada or of a province, a Ca- 
nadian municipality or other Canadian public authority. 

History: S. 4606 added by P.C. 1986-2770, s. 7, December 11, 1986, Canada Gazette, 
Part II, December 24, 1986, effective November 22, 1985. ; 
Definitions [Reg. 4606]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpre- 
tation Act 35(1); “prescribed” — ITA 248(1); “province” — Interpretation Act 35(1). 
Interpretation Bulletins; IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


4607. Prescribed designated regions — For the purposes of 
the definition “specified percentage” in subsection 127(9) of the 
Act, “prescribed designated region” means a region of Canada, 
other than the Gaspé peninsula and the provinces of Nova Scotia, 
New Brunswick, Prince Edward Island, and Newfoundland, includ- 
ing Labrador, that was a designated region on December 31, 1984, 
under the Regional Development Incentives Designated Region Or- 
der, 1974. 


History: S. 4607 added by P.C. 1988-390, s. 23, March 3, 1988, Canada Gazette, Part 
Il, March 16, 1988, applicable to 1985 er seq. 


Definitions [Reg. 4607]: “Canada” —ITA 255, Interpretation Act 35(1); “prov- 
ince” — Interpretation Act 35(1). 


4608. Prescribed expenditure for qualified Canadian 
exploration expenditure — (1) In this section, 


“joint exploration corporation”’ has the meaning assigned by par- 
agraph 66(15)(g) [66(15)‘joint exploration corporation”’] of the Act; 


“principal-business corporation” has the meaning assigned by 
paragraph 66(15)(h) [66(15)‘principal-business corporation’”’] of the 
Act; 


“shareholder corporation” has the meaning assigned by para- 
graph 66(15)(i) [66(15)“shareholder corporation’”] of the Act; 


“well” means an exploratory probe or an oil or gas well. 


(2) For the purposes of the definition “qualified Canadian explora- 
tion expenditure” in subsection 127(9) of the Act, the prescribed 
expenditure of a taxpayer for a taxation year is the aggregate of all 
amounts each of which is the amount, if any, by which 


(a) the specified expenses of the taxpayer for the year in respect 
of the well 


exceed 


(b) the base amount of the taxpayer at the end of the year in 
respect of the well. 


(3) For the purposes of this section, the specified expenses of a tax- 
payer for a taxation year in respect of a well that is an exploratory 
probe is the aggregate of all expenses that 


(a) would be Canadian exploration expenses of the taxpayer by 
reason of any of subparagraphs 66.1(6)(a) (i), (iv) and (v) 
[66.1(6)“Canadian exploration expense”(a), (h) and (i)] of the 
Act if the references in subparagraphs 66.1(6)(a) (iv) and (v) 
[66.1(6)“Canadian exploration expense’’(h) and (i)] of the Act 
(as those subparagraphs read on November 30, 1985) to “any of 
subparagraphs (i) to (iii. 1)” were read as references to “subpara- 
graph (1)”; 
(b) were incurred 

(i) in the year, and 

(il) after November 1985 and before 1991; 


(Cc) were incurred in the drilling or completing of the exploratory 
probe or in building a temporary access road to, or preparing the 
site in respect of, the probe; and 


(d) are not non-qualifying expenses of the taxpayer. 
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(4) For the purposes of this section, the specified expenses of a tax- 
payer for a taxation year in respect of a well that is an oil or gas 
well is the aggregate of all expenses that 


(a) would be Canadian exploration expenses of the taxpayer by 
virtue of any of subparagraphs 66.1(6)(a)(ii) to (ii.2), (iv) and 
(v) [66.1(6)Canadian exploration expense”(c) to (e), (h) and (i)] 
of the Act if the references in subparagraphs 66.1(6)(iv) and (v) 
[66.1(6)“Canadian exploration expense”(h) and (i)] of the Act 
(as those subparagraphs read on November 30, 1985) to “sub- 
paragraphs (i) to (ili.1)” were read as references to “subpara- 
graphs (ii) to (i1.2)”; 
(b) were incurred in respect of the well 

(i) in the year, and 

(ii) after November 1985 and before 1991; and 
(c) are not non-qualifying expenses of the taxpayer. 


(5) For the purposes of subsections (3) and (4), a non-qualifying 
expense of a taxpayer is an expense that 


(a) may reasonably be regarded as having been incurred as con- 
sideration for services to be rendered after 1990 or for property 
that cannot reasonably be considered to be for use by the tax- 
payer before 1991; 


(b) was or is to be renounced by the taxpayer at any time under 
subsection 66(10.1) or (12.6) of the Act; 


(c) is or was a Canadian exploration and development overhead 
expense, within the meaning of section 1206, of the taxpayer, of 
a partnership of which the taxpayer was a member or of a joint 
exploration corporation of which the taxpayer was a shareholder 
corporation; 

(d) is an eligible cost or expense within the meaning of the Pe- 
troleum Incentives Program Act or the Petroleum Incentives 
Program Act, Chapter P-4.1 of the Statutes of Alberta, 1981, in 
respect of which, or in respect of part of which, the taxpayer, a 
partnership of which the taxpayer was a member, a joint explo- 
ration corporation of which the taxpayer was a shareholder cor- 
poration or a principal-business corporation of which the tax- 
payer was a shareholder, has received, is deemed to have 
received, is entitled to receive or may reasonably be expected to 
receive an incentive under either of those Acts; or 


(e) was included in determining the specified expenses of any 
other taxpayer for a taxation year. 


(6) For the purposes of this section, the base amount of a taxpayer 
at the end of a particular taxation year in respect of a well is the 
amount, if any, by which the taxpayer’s threshold amount in respect 
of the well exceeds the aggregate of 
(a) all amounts that would have been the taxpayer’s specified 
expenses for any taxation year in respect of the well if 
(1) the references in subparagraphs (3)(b)(1) and (4)(b)(ii) to 
“after November 1985 and before 1991” were read as “after 
March 1985 and before December 1985”, and 
(ii) subsection (5) were read without reference to paragraph 
(d) thereof; 
(b) all amounts referred to in paragraph (5)(d) for the particular 
taxation year or a preceding taxation year in respect of the well 
that would have been included in determining the taxpayer’s 
specified expenses for the particular taxation year or the preced- 
ing taxation year but for that paragraph; and 
(c) all amounts that are the taxpayer’s specified expenses for any 
preceding taxation year in respect of the well. 


(7) For the purposes of this section, the threshold amount of a tax- 
payer in respect of a well is 
(a) where no agreement has been filed with the Minister under 
subsection (8) in respect of the well, $5,000,000; and 
(b) where an agreement has been filed with the Minister under 
subsection (8) in respect of the well, the amount, if any, allo- 
cated to the taxpayer under the agreement. 


Reg. 
S. 4608(13) 


(8) For the purposes of this section, where the aggregate of all ex- 
penses in respect of a well, each of which 


(a) would be included in determining the specified expenses of a 
taxpayer for a taxation year in respect of the well if subsection 
(5) were read without reference to paragraph (d) thereof, or 


(b) would be included in determining the specified expenses of a 
taxpayer for a taxation year in respect of the well if 
(i) the references in subparagraphs (3)(b)(ii) and (4)(b)(ii) to 
“after November 1985 and before 1991” were read as “after 
March 1985 and before December 1985”, and 


(ii) subsection (5) were read without reference to paragraph 
(d) thereof 


exceeds $5,000,000, all taxpayers who have incurred those ex- 
penses or in whose favour or to whom any of those expenses have 
been renounced under subsection 66(10.1) or (12.6) of the Act may 
file with the Minister an agreement in writing in the prescribed 
form in respect of the well allocating amounts to some or all of 
those taxpayers if 


(c) the amount allocated to each taxpayer does not exceed the 
total of such expenses that were incurred by the taxpayer in re- 
spect of the well, and that are not to be renounced by the tax- 
payer under subsection 66(10.1) or (12.6) of the Act in favour of 
or to any other person, and 


(d) the aggregate of all amounts so allocated is not less than 
$5,000,000. 


(9) For the purposes of this section, where 


(a) the drilling of a well (in this subsection referred to as the 
“abandoned well’) is abandoned not because of the results ob- 
tained but because of geological or mechanical difficulties and 
the drilling of a new well (in this subsection referred to as the 
“new well’) is commenced, and 


(b) having regard to all the circumstances, including the lapse of 
time between the abandonment of the abandoned well and the 
commencement of the new well and the proximity of the sites of 
the wells, it is reasonable to regard the new well as a replace- 
ment for the abandoned well, 


the abandoned well and the new well shall be deemed to be one 
well. 


(10) For the purposes of this section, where an expense of a joint 
exploration corporation is deemed by subsection 66(10.1) or (10.2) 
of the Act to be an expense of a shareholder corporation of the joint 
exploration corporation, the shareholder corporation shall be 
deemed to have incurred the expense at the time it was incurred by 
the joint exploration corporation. 


(11) For the purpose of this section, where an expense of a princi- 
pal-business corporation is deemed by subsection 66(12.61) or 
(12.63) of the Act to be an expense of a shareholder of the corpora- 
tion, the shareholder shall be deemed to have incurred the expense 
at the time it was incurred by the principal-business corporation. 


(12) For the purposes of this section, where an expense incurred by 
a partnership is, under subparagraph 66.1(6)(a)(iv) [66.1(6)“Cana- 
dian exploration expense”(h)] of the Act, a Canadian exploration 
expense of a taxpayer who was a member of the partnership, the 
taxpayer shall be deemed to have incurred the Canadian exploration 
expense at the time the expense was incurred by the partnership. 


(13) For the purposes of this section, where an expense is a Cana- 
dian development expense of a taxpayer that is, under subsection 
66.1(9) of the Act, deemed to be a Canadian exploration expense of 
the taxpayer, the taxpayer shall be deemed to have incurred the Ca- 
nadian exploration expense at the time the Canadian development 
expense was incurred. 

History: Paras. 4608(3)(a), (4)(a) amended by P.C. 1992-2335, Sch. II, s. 8, November 
19, 1992, Canada Gazette Part Il, December 2, 1992, applicable after November 30, 
1985. 

S. 4608 added by P.C. 1989-1793, September 21, 1989, Canada Gazette, Part I, Octo- 
ber 11, 1989, effective after November 30, 1985. 
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Definitions [Reg. 4608]: “abandoned well’ — Reg. 4608(9)(a); “amount” — ITA 
248(1); “base amount” — Reg. 4608(6); “Canadian development expense” — ITA 
66.2(5), 248(1); “Canadian exploration expense” — ITA 66.1(6), 248(1); ““commence- 
ment” — Interpretation Act 35(1); “corporation” —ITA 248(1), Interpretation Act 
35(1); “joint exploration corporation” — ITA 66(15), Reg. 4608(1); “Minister” —ITA 
248(1); “new well” — Reg. 4608(9)(a); “non-qualifying expenses” — Reg.. 4608(5); 
“oil or gas well” — ITA 248(1); “person”, “prescribed” — ITA 248(1); “principal-bus- 
iness corporation” —ITA 66(15), Reg. 4608(1); “property”, ‘shareholder’? —ITA 
248(1); “shareholder corporation” —ITA’ 66(15), Reg. 4608(1); “specified ex- 
penses” — Reg. 4608(4); “taxation year’ —ITA 249; “taxpayer’—ITA 248(1); 
“threshold amount” — Reg. 4608(7); “well” — Reg. 4608(1), (9); “writing” — Inter- 
pretation Act 35(1). 


4609. Prescribed offshore region — For the purposes of the 
definition “specified percentage” in subsection 127(9) of the Act, 
the following region is a prescribed offshore region: 


(a) that submarine area, not within a province, adjacent to the 
coast of Canada and extending throughout the natural prolonga- 
tion of that portion of the land territory of Canada comprising 
the Gaspé Peninsula and the provinces of Newfoundland, Prince 
Edward Island, Nova Scotia and New Brunswick to the outer 
_edge of the continental margin or to a distance of two hundred 
nautical miles from the baselines from which the territorial sea 
of Canada is measured, whichever is the greater; and 


(b) the waters above the submarine area referred to in paragraph 
(a). 
History: S. 4609 added by P.C. 1989-1793, September 21, 1989, Canada Gazette, Part 
II, October 11, 1989, and s. 4609 after November 16, 1978. 


Definitions [Reg. 4609]: “Canada” —ITA 255, Interpretation Act 35(1): “pre- 
scribed” — ITA 248(1); “province”, “territorial sea’, “territory” — Interpretation Act 
35(1). 


4610. Prescribed area — For the purpose of paragraph (c.1) of 
the definition “qualified property” in subsection 127(9) of the Act, 
the area prescribed is the area comprising the Provinces of Nova 
Scotia, New Brunswick, Prince Edward Island and Newfoundland 
and the Gaspé Peninsula. 

History: S. 4610 added by P.C. 1995-775, May 16, 1995, Canada Gazette, Part Il, s. 
5, May 31, 1995, applicable to property acquired after 1991. 

Definitions [Reg. 4610]: “prescribed” — ITA 248(1). 


PART XLVII — ELECTION IN RESPECT OF 
CERTAIN PROPERTY OWNED ON 
DECEMBER 31, 1971 


History: Part XLVII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C, 1979-1934, July 19, 1979, 
Canada Gazette, Part Il, August 8, 1979. 


4700. Any election by an individual under subsection 26(7) of the 
Income Tax Application Rules shall be made by filing with the Min- 
ister the form prescribed. 


History: S. 4700 amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada Ga- 
zette, Part, Il, November 30, 1994. 


Selected Cases [Reg. 4700]: R. v. Adelman. [1998] 1 C.T.C. 133 (FCA) (Require- 
ment to elect is mandatory, not directory). 


Definitions [Reg. 4700]: “individual”, “Minister”, “prescribed” — ITA 248(1). 


Interpretation Bulletins: IT-139R: Capital property owned on December 31, 
1971 — Fair market value (archived). 


Forms: T1105: Supplementary schedule for dispositions of capital property acquired 
before 1972; T2076: Valuation day value election for capital properties owned on De- 
cember 31, 1971. 


PART XLVIII — STATUS OF 
CORPORATIONS AND TRUSTS 


History: Part XLVIII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part Il, August 8, 1979. 


4800. (1) [Public corporation — prescribed conditions] — 
For the purposes of subparagraph (b)(i) of the definition “public 


Income Tax Regulations 


corporation” in subsection 89(1) of the Act, the following condi- 
tions are prescribed in respect of a corporation other than a coopera- 
tive corporation (within the meaning assigned by section 136 of the 
Act) or a credit union: 


(a) a class of shares of the capital stock of the corporation desig- 
nated by the corporation in its election or by the Minister in his 
notice to the corporation, as the case may be, shall be qualified 
for distribution to the public; 


(b) there shall be no fewer than 
(i) where the shares of that class are equity shares, 150, and 
(ii) in any other case, 300 


persons, other than insiders of the corporation, each of whom 
holds 


(iii) not less than one block of shares of that class, and 


(iv) shares of that class having an aggregate fair market value 
of not less than $500; and 


(c) insiders of the corporation shall not hold more than 80 per 
cent of the issued and outstanding shares of that class. 


Forms: 12073: Election to be a public corporation. 


(2) [Public corporation — prescribed conditions] — For the 
purposes of subparagraph (c)(i) of the definition “public corpora- 
tion” in subsection 89(1) of the Act, the following conditions are 
prescribed in respect of a corporation: 


(a) insiders of the corporation shall hold more than 90 per cent 
of the issued and outstanding shares of each class of shares of 
the capital stock of the corporation that 


(1) was, at any time after the corporation last became a public 
corporation, listed on a stock exchange in Canada prescribed 
for the purposes of section 89 of the Act, or 


(li) was a class, designated as described in paragraph (1)(a), 
by virtue of which the corporation last became a public 
corporation; 


(b) in respect of each class of shares described in subparagraph 
(a)(1) or (ii), there shall be fewer than 


(i) where the shares of that class are equity shares, 50, and 
(ii) in any other case, 100 


persons, other than insiders of the corporation, each of whom 
holds 


(ili) not less than one block of shares of that class, and 


(iv) shares of that class having an aggregate fair market value 
of not less than $500; and 


(c) there shall be no class of shares of the capital stock of the 
corporation that is qualified for distribution to the public and 
complies with the conditions described in paragraphs (1)(b) and 


(Cc). 


Forms: 12067: Election not to be a public corporation. 


(3) [Public corporation — amalgamation] — Where, by vir- 
tue of an amalgamation (within the meaning assigned by section 87 
of the Act) of predecessor corporations any one or more of which 
was, immediately before the amalgamation, a public corporation, 


shares of any class of the capital stock of any such public corpora- 
tion that was 


(a) at any time after the corporation last became a public corpo- 
ration, listed on a stock exchange in Canada prescribed for the 
purposes of section 89 of the Act, or 


(b) the class, designated as described in paragraph (1)(a), by vir- 
tue of which the corporation last became a public corporation, 


are Converted into shares of any class (in this subsection referred to 
as the “new class”) of the capital stock of the new corporation, the 
new Class shall, for the purposes of subsection (2), be deemed to be 
a class, designated as described in paragraph (1)(a), by virtue of 
Which the new corporation last became a public corporation. 
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Any 
election under subparagraphs (b)(i) or (c)(i) of the definition “pub- 


lic corporation” in subsection 89(1) of the Act shall be made by 
filing with the Minister the following documents: 


(a) the form prescribed by the Minister; 


(b) where the directors of the corporation are legally entitled to 
administer the affairs of the corporation, a certified copy of their 
resolution authorizing the election to be made; 


(c) where the directors of the corporation are not legally entitled 
to administer the affairs of the corporation, a certified copy of 
the authorization of the making of the election by the person or 
persons legally entitled to administer the affairs of the corpora- 
tion; and 


(d) a statutory declaration made by a director of the corporation 
stating that, after reasonable inquiry for the purpose of inform- 
ing himself in that regard, to the best of his knowledge the cor- 
poration complies with all the prescribed conditions that must be 
complied with at the time the election is made. 
History: The opening words of subsecs. 4800(1), (2) and (4), amended by P.C. 2001- 
1106, s. 3, June 14, 2001, Canada Gazette, Part Il, July 4, 2001, effective from April 1, 
2001. 
S. 4800 amended by P.C. 1983-867, March 25, 1983, Canada Gazette, Part II, April, 
1983. 
Definitions [Reg. 4800]: “block of shares” — Reg. 4803(1); “Canada” —ITA 255, 
Interpretation Act 35(1); “class” —ITA 248(6); “class of shares’ — Reg. 4803(2); 
“corporation” — ITA 248(1), Interpretation Act 35(1); “credit union” —ITA 248(1); 
“equity share’ —ITA 204, Reg. 4803(1); “Minister” —ITA 248(1); “new class” — 
Reg. 4800(3); “person” — Reg. 4803(3): “prescribed” — ITA 248(1); “public corpora- 
tion” — ITA 89(1), 248(1); “share” — ITA 248(1); “statutory declaration” — Interpre- 
tation Act 35(1). 
Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs; IT-391R: Status of corporations. 
Forms: T2067: Election not to be a public corporation; T2073: Election to be a public 
corporation. 


4800.1 [Prescribed trusts] — For the purposes of paragraph 
107(1)(a), subsections 107(2) and (4.1) and paragraph 108(1)(c) 
[108(1)“capital interest’’] of the Act, the following are prescribed 
trusts; 


Proposed Amendment — Reg. 4800.1 opening words 


4800.1 [Prescribed trusts] — For the purposes of paragraph 
107(1)(a) and subsections 107(1.1), (2) and (4.1) of the Act, the | 
following are prescribed trusts; ’ 
Application: The July 18, 2005 draft regulations, s. 2, will amend the ne 
words of s. 4800.1 to read as above. applicable after 1999. i 


Technical Notes: Section 4800.1 provides a list of trusts that are ee fora 
number of identified provisions in the Act. Section 4800.1 is amended to update the - 
list of provisions in the Act for which it applies. As a result, a reference to subsection — 
107(1.1) of the Act is added and a reference to paragraph 108(1)(c) of the Act is 
removed. The amendments to the Act that give rise to the need for these changed : 
references have generally had effect since the start of 2000. 


(a) a trust maintained primarily for the benefit of employees of a 
corporation or two or more corporations which do not deal at 
arm’s length with each other, where one of the main purposes of 
the trust is to hold interests in shares of the capital stock of the 
corporation or corporations, as the case may be, or any corpora- 
tion not dealing at arm’s length therewith; 

(b) a trust established exclusively for the benefit of one or more 
persons each of whom was, at the time the trust was created, 
either a person from whom the trust received property or a credi- 
tor of that person, where one of the main purposes of the trust is 
to secure the payments required to be made by or on behalf of 
that person to such creditor; and 

(c) a trust all or substantially all of the properties of which con- 
sist of shares of the capital stock of a corporation, where the 
trust was established pursuant to an agreement between two or 
more shareholders of the corporation and one of the main pur- 
poses of the trust is to provide for the exercise of voting rights in 
respect of those shares pursuant to that agreement. 


Reg. 
S. 4801 


Related Provisions: ITA 107.4(3)(i) — Trust deemed not to be prescribed trust. 


History: That portion of s. 4800.1 preceding para. (a) amended by P.C. 1992-2338, 
s.1, November 19, 1992, Canada Gazette Part Il, December 2, 1992, applicable after 
1987. 


S. 4800.1 added by P.C. 1990-853, May 10, 1990, Canada Gazette, Part II, May 23, 
1990, applicable after 1987. 


Definitions [Reg. 4800.1]: “arm’s length” —ITA 251(1); “corporation” —ITA 
248(1), Interpretation Act 35(1); “employee”, “person”, “prescribed”, “property”, 
“share”, “shareholder” — ITA 248(1); “trust” —ITA 104(1), 248(1), (3) 


4801. [Mutual fund trust — prescribed conditions] — For 
the purposes of paragraph 132(6)(c) of the Act, the following condi- 
tions are hereby prescribed in respect of a trust: 


(a) either 


(i) a class of the units of the trust shall be qualified for distri- 
bution to the public, or 


(ii) there has been a lawful distribution in a province to the 
public of units of the trust and a prospectus, registration 
statement or similar document was not required under the 
laws of the province to be filed in respect of the distribution; 
and 


(b) in respect of any one class of units described in paragraph 
(a), there shall be no fewer than 150 beneficiaries of the trust, 
each of whom holds 

(i) not less than one block of units of the class, and 


(ii) units of the class having an aggregate fair market value of 
not less than $500. 


Proposed Amendment — Reg. 4801. 


4801. [Mutual fund trust — prescribed conditions] — 
applying at any time paragraph 132(6)(c) of the Act, the alowate 
are prescribed conditions in respect of a trust: 


(a) either 
(i) both 
(A) there has beea at or before that time a lawful distri- 
bution in a province to the public of units of the trust 
and a prospectus, registration statement or similar docu- 
ment was not, under the laws of the province, required 
to be filed in respect of the distribution, and 
(B) the trust 
(1) was created after 1999 and on or before that time, 
or he 


(ID is a trust that satisfies, at that time, the conditions 
: prescribed in section 4801.001, or 
@ a class of the units of the trust is, at that time, palais 
for distribution to the public; and 
(b) in respect of a class of the trust’s units that meets at teat 
time the conditions described in paragraph (a), there are at that 
time no fewer than 150 beneficiaries of the trust, each of 
whom holds 


_G) not less than one block of units of the class, and 


(ii) units of the class having an aggregate fair market value 
of not less than $500.. 


Application: The July 18, 2005 draft regulations. s. 
above, applicable to 2000 ef seq. 


3, will amend s. 4801 to read as 


Technical Notes: Section 4801 contains a number of prescribed conditions that 
apply for the purposes of paragraph 132(6)(c) of the Act. These conditions must be 
met in order for a trust to qualify for income tax purposes as a mutual fund trust. The 
expression “mutual fund trust” is defined in subsection 132(6) of the Act. 


Part XLVI of the Regulations is amended — by adding subclause 4801(a)(i)(B)(ID 
and section 4800.001 — so that a trust created before 2000 that is a widely-held unit 
trust may qualify as a mutual fund trust where it makes a lawful distribution in a 
province to the public of its units and a number of other conditions are met. This 
amendment — which extends to trusts created before 2000 a similar existing rule that 
applies only to trusts created after 1999 — applies only for the 2004 and subsequent 
taxation years and only to trusts that elect for section 4801.001 to apply. 
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Section 4801 is also amended to update the language of the a 
changes do not represent a change i in tax policy. 


Technical Notes to ITA 132(6)(c), July 18, 2005: It is intended that prope 
amendments to Part XLVIII of the Regulations would include the following: 
[Amendment to French version omitted] ... Paragraph 4801(a) of the Regulations 
would be amended so that subparagraph 4801(a)(ii) applies to a trust created before 


2000, for its 2004 and subsequent taxation years, if the trust elects by notifying the 


Minister of National Revenue in writing in its return of income for the taxation ye 


of the trust that ends in the calendar year in which the amending regulations are — 


published in Part ll of the Canada Gazette. As a result of the proposed change, if 
there has been a lawful distribution in a province to the public of units of a class of 
units of a trust created before 2000 and a prospectus, registration statement or similar 
document was not required under the laws of the province to be filed in respect of the 
distribution, the trust could rely upon subparagraph 4801(a)(it) to meet, in its 2004 © 
and later taxation years, the condition prescribed under paragraph 4801 (a). - 


These amendments to the Regulations would, except as described above, be proposed 
to apply to the 2000, and subsequent | taxation years Y trusts. 

Letter from Dept. of Finance, March 12, 2003: 

Dear [xxx] : 

Thank you for your letter of November 6, 2002, ‘concerning the application of section 
4801 of the Income Tax Regulations to a trust t seeking to qualify as a mutual fund 
trust for income tax purposes. - 

The meaning for income tax purposes of ie expression ‘ “mutual fund trust” is found 
in subsection 132(6) of the Income Tax Act. Paragraph 132(6)(c) of the Act requires 


that a trust meet at a pao time Pissed conditions i in order to qualify at ae 
time as a mutual fund trust. 


The first prescribed condition ; is found in paragraph 4801(a): it requires either that a 
class of units of a trust be qualified for distribution to the public, as defined in sub- 
section 4803(2) of the Regulations, or for trusts established after 1999, that there be a 
lawful distribution in a province to the public of units off the trust where a prospec- 
tus, registration statement or similar document was not required under the laws of the 
province to be filed in respect of the distribution. 


You are seeking an amendment to paragraph 4801(a) of the Resuletions so that a 
trust created before 2000 would be able to elect to rely upon the condition in See 
agraph 4801 (a)Gii) in fy the requirements of that paragraph. — 


Subparagraph 4801 (a)(it) of the Regulations i is generally intended to ensure shat the 
requirements under the Act for a securities distribution are generally no more oner- _ 
ous than those imposed under provincial securities requirements for mutual fund - 
trusts. From a tax policy perspective, it would not be inconsistent with this goal to 
permit a trust created before 2000 to be able to rely upon that eee in satis- 
fying the prescribed conditions for mutual fund trust 


We are, therefore, prepared to recommend an amendment to the Regulations so that, 
for the 2004 and subsequent taxation years of trusts created before 2000, the condi- 
tion prescribed under paragraph 4801(a) would be met, aunder subparagraph 
4801 (a)(i), if there has been a lawful distribution in a province to the public of units 
of a class of units of the trust and a prospectus, registration statement or similar docu- 
ment was not required under the laws of the province to be filed in respect of the 
distribution. However, to prevent such a trust from being re-characterized, contrary 
to the intention of its trustee or investors, as a mutual fund trust under the Act, such a 
revised subparagraph 4801(a)Gi) would apply to trusts created before 2000 only if 
the trust were to so elect and only for i ee that end after the time at which 
the election was made. 


Of course, we cannot offer any assurance that either the Minister of Finance or Par- 
liament will agree with the recommendation that we intend to make in this regard. 
Nonetheless, we trust that ts statement a our position is ae 


Thank you for writing. 


Yours sincerely, 
Brian Ernewein 
_ Director, Tax Legislation Division, Tox Bolicy i eek 


Related Provisions: Reg. 221(1)(f) ) — Reporting requirements. 
History: Subpara. 4801(a)(i1) added by P.C. 2001-1106, s. 4, June 14, 2001, Canada 
Gazette, Part II, July 4, 2001, applicable to trusts established after 1999. 
Proposed Amendment — Reg. 4801 (a)(ii) eon 
Letter from Department of Finance, March 12, 2003: 
Dear [xxx] 


Thank you for your letter of November 6, 2002, concerning the application of section 
4801 of the Income Tax Regulations to a trust seeking to qualify as a mutual fund trust 
for income tax purposes. 


The meaning for income tax purposes of the expression “mutual fund trust” is found in 
subsection 132(6) of the income Tax Act. Paragraph 132(6)(c) of the Act requires that a 
trust meet at a particular time prescribed conditions in order to qualify at that time asa 
mutual fund trust. 


The first prescribed gondition | is found in peecees 4801(a): it requires either he a 
class of units of a trust be qualified for distribution to the public, as defined in subsec- 
tion 4803(2) of the Regulations, or for trusts established after 1999, that there be a 


Income Tax Regulations 


Subparagraph 4801(ay(ii) of 
requirements under the Act f 1 
than those imposed under provincial securities requirements for mutual fund trusts. 
From a tax policy perspective, it would not be inconsistent with this goal to permit a 
trust created before 2000 to be abl : aly upon that ee in s Be the 
prescribed conditions for mutual fund trusts. 


We are, therefore, prepared to recommend an amendment to the Regudhdic so that, 
for the 2004 and subsequent taxation years of trusts created before 2000, the condition 
prescribed under paragraph 4801(a) would be met, under subparagraph 4801(a)(ii), if 
there has been a lawful distribution in a province to the public of units of a class of 
units of the trust and a prospectus, registration statement or similar document w 
required under the laws of the province to be filed in respect of the distribution. ne 
ever, to prevent such a trust from being re-characterized, contrary to the intention of its 
trustee or investors, as a mutual fund trust under the Act, such a revised subparagraph 
4801(a)(ii) would apply to trusts created before 2000 only if the trust were to so elect 
and only for taxation years that end after the time at which the election was made. 


Of course, we cannot offer any assurance that either the Minister of Finance or Parlia- 
ment will agree with the recommendation that we intend to make in this regard, None- 
theless, we trust that this statement of our poseoe is helpful. 


Thank you for writing. 


Yours sincerely, 
_ Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch — 


Definitions [Reg. 4801]: “block of units” — Reg. 4803(1); “class of units” — Reg. 
4803(2); “person” — Reg. 4803(3); “prescribed” — ITA 248(1); “province” — Inter- 
pretation Act 35(1); “trust” —ITA 104(1), 248(1), (3). 


Proposed Addition — Reg. 4801.001 


4801.001 [Mutual fund trust — prescribed conditions] —_ 
For the purpose of applying at any particular time subclause 
4801(a)()(B)dD, the following are the prescribed songs 


_ (a) the trust was created before 2000; 
_(b) the trust was on July 18, 2005 a ual ese 
(c) the particular time is after 2003; and 


(d) the trust elects’ by notifying ‘the Minister in rine no 
later than on the trust’s filing-due date i its 2005, taxation 
year, that this section applies iu 


Aoplleniton: The July 18, 2005 draft regulations, s 4. will add s. 4801 1.001, applic: : 
ble to 2004 et seq., and a trust’s election referred to in para. 4801.001(d) is deemed t 
have been filed by the trust on its filing-due date for its 2005 taxation year if th 
election is filed by the trust in writing with the Minister of National Revenue withi 
60 days after the day on which these ie are published in Part Hu oe me Can- 
ada Gazette, : 

Technical Notes: See ones Reg. 4801. 


Technical Notes to ITA 132(6)(c), July 18, | 
Finance, March 12, 2003 See under Reg 


Definitions {Reg. 4801.001]: “fi ling-due date”, “Minister”, “prescribed” — ] ae 
248(1); “taxation year’? -—ITA 249: “trust?——ITA_ 1041), 248(1), @) “unit 
trust’ — ITA 108(2), 248(1); “writing” — Interpretation Act 35(1). 


4801.01 [Mutual fund trust — exclusion from December 15 
year-end] — For the purpose of subsection 132.11(1) of the Act, a 
trust that is a money market fund as defined in National Instrument 
61-102 Mutual Funds, as amended from time to time, of the Cana- 
dian Securities Administrators is a ates trust. 


History: S. 4801.01 added by P.C. 2001-1106, s. 5, June 14, 2001, Canada Gazette, 


Part II, July 4, 2001, applicable in respect of any filing. after March 10, 1999, for an 
election under subsec. 132.11(1) of the Act. 


Definitions [Reg. 4801.01]: “prescribed” —ITA 248(1); “trust” —ITA 104(1), 
(1 
4801.02 [LSVCC — prescribed corporation] — For the pur- 


poses of the definition “eligible business entity” in subsection 
204.8(1), clause 204. 82(2.2)(d)(i)(B) and paragraph 204.82(6)(a) of 
the Act, a corporation registered under Part III.1 of the Community 
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Small Business Investment Funds Act, chapter 18 of the Statutes of 
Ontario, 1992, is a prescribed mnt 

History: S. 4801.02 added by P.C. 2001-1106, s. 5, June 14, 2001, Canada Gazette, 
Part UI, July 4, 2001, applicable to 1999 et seq. 


Definitions [Reg. 4801.02]: * 
“prescribed” — ITA 248(1). 


corporation” —ITA 248(1), Interpretation Act 35(1); 


4801.1 [Foreign trust reporting exemption] — For the pur- 
pose of paragraph (c) of the definition “exempt trust” in subsection 
233.2(1) of the Act, the following conditions are hereby prescribed 
in respect of a trust: 


(a) at least 150 beneficiaries of the trust are beneficiaries in re- 
spect of the same class of units of the trust; and 


(b) at least 150 of the beneficiaries in respect of that class each 
hold 


(i) at least one block of units of that class, and 


(ii) units of that class having a total fair market value of at 
least $500. 


History: S. 4801.1 added by P.C. 1998-1573, s. 1, September 15, 1998, Canada Ga- 
zette, Part Il, September 30, 1998, applicable to returns in respect of taxation years that 
begin after 1995. 


4802. (1) [Pension investment corporation — prescribed 
investors] — For the purposes of clause 149(1)(0.2)(iv)(D) of the 
Act, the following are prescribed persons: 


(a) a trust all the beneficiaries of which are trusts described in 
clause 149(1)(0.2)(iv)(B) of the Act; 


(b) a corporation incorporated before November 17, 1978 solely 
in connection with, or for the administration of, a registered pen- 
sion plan; 

(c) a trust or corporation established by or arising by virtue of an 
act of a province the principal activities of which are to adminis- 
ter, manage or invest the monies of a pension fund or plan that is 
established pursuant to an act of the province or an order or reg- 
ulation made thereunder; 


(c.1) the Canada Pension Plan Investment Board; 


Proposed Addition — Reg. 4802(1)(c.2) 
Letter from Dept. of eonrage prone! 30, ees 
Dear [xxx] 


This is in reply to your fax of otube 16, 2002 in which you request an amendment to 
the Income Tax Regulations that would permit the [xxx] and its subsidiaries to acquire 
shares of pension investment corporations that are rent ee tax under Paragraph 
149(1)(0.2) of the Income Tax Act. : 


We agree that the [xxx] should not be precluded from investing in such Sunt 
Accordingly, we will recommend to the Minister of Finance that the list of prescribed 


shareholders under subsection 4802(1) of the Regulations - ute t to ae ag 


[xxx] effective after October 2002. 
T trust this i is es 


Yours ‘Sincerely, | 


Brian Ernewein : 

Director, Tax Legislation Division, Tax Policy Branch — 
Letter from Dept. of ee October 16, etre 
Dear [xxx] 
This is in reply to your letter of September 9, 2003 in which you praes a chenge | to 
the income tax rules that would permit the [xxx] and its wholly-owned subsidiaries to 
invest in corporations that are exempt from tax under paragraph. 149(1)(0.2) of the In- 
come Tax Act (the “Act”). | also wish to acknowledge discussions between Tax eps 
lation officials and your external tax counsel. / 
Based on our understanding that the [xxx] activities are limited to the investment of the 
assets held in connection with the registered pension plans established under the Cana- 
dian Forces Superannuation Act, the Public Service Superannuation Act, and the Royal 
Canadian Mounted Police Superannuation Act, we have no tax policy concerns with 
the [xxx] investing in such corporations. Accordingly, we will recommend to the Min- 
ister of Finance that the income tax rules be amended to clarify that the [xxx] and its 
wholly-owned subsidiaries are permissible shareholders for corporations described in 
paragraph 149(1)(0.2) of the Act, effective after September 2003. 


I trust this is satisfactory. 
Yours sincerely, 


Brian Ernewein 


Reg. 
S. 4803(1) 


Director, Tax Legislation Division, Tax Policy Branch _ 


(d) a trust or corporation established by or arising by virtue of an 
act of a province in connection with a scheme or program for the 
compensation of workers injured in an accident arising out of or 
in the course of their employment; 


(e) Her Majesty in right of a province; 


(f) a trust all of the beneficiaries of which are any Somanen 
of 


(i) registered pension plans, 

(ii) trusts described in clause 149(1)(0.2)(iv)(B) or (C) of the 
Act, and 

(111) persons described in this subsection; and 


(g) a corporation all of the shares of the capital stock of which 
are owned by one or more of the following: 


(i) registered pension plans, 


(ii) trusts described in clause 149(1)(0.2)(iv)(B) or (C) of the 
Act, and 


(111) persons described in this subsection. 


History: Para. 4802(1)(c.1) added by P.C. 2003-1497, s. 2, October 2 
Gazette, Part Il, October 22, 2003, applicable after lonaiss 2002. 
Subpara. 4802(1)(f)(iii) amended and para. 4802(1)(g) added by P.C. 1996-569, s. 1, 
April 23, 1996, Canada Gazette, Part Il, May 1, 1996, applicable to 1994 er seg. 

S. 4802 renumbered as subsec. 4802(1) by P.C. 1994-785, May 12, 1994, Canada Ga- 
zette, Part II, June 1, 1994, applicable to 1989 et seq. 

Para. 4802(e) amended, (f) added, by P.C. 1992-2338, s. 2, November 19, 1992, Can- 
ada Gazette Part Il, December 2, 1992, applicable to taxation years commencing after 
1991. 

Para. 4802(b) amended by P.C. 1991-2540, s. 8, December 16, 1991, Canada Gazette, 
Part II, January 15, 1992, applicable after 1985. 

Para. 4802(c) substituted and para. (e) added by P.C. 1987-1881, s. 1, September 10, 
1987, Canada Gazette, Part Il, September 30, 1987, applicable with respect to taxation 
years commencing after 1978. 

New s. 4802 added and former s. 4802 renumbered s. 4803 by P.C. 1985-2277, s. 14, 
July 24, 1985, Canada Gazette, Part Il, August 7, 1985, applicable to taxation years 
commencing after 1978. 


, 2003, Canada 


(1.1) [Master trust] — For the purposes of paragraph 149(1)(0.4) 
of the Act, a trust is a master trust at any time if, at all times after it 
was created and before that time, 


(a) it was resident in Canada; 

(b) its only undertaking was the investing of its funds; 

(c) it never borrowed money except where the borrowing was 
for a term not exceeding 90 days and it is established that the 
borrowing was not part of a series of loans or other transactions 
and repayments; 

(d) it never accepted deposits; and 

(e) each of the beneficiaries of the trust was a trust governed by 
a registered pension plan or a deferred profit sharing plan. 


Related Provisions: ITA 248(10) — Series’ of transactions; ITA 253.1 — Limited 
partner not considered to carry on business of partnership, 


History: S. 4802(1.1) added by P.C. 2005-1508, s. 5, August 31, 2005; Canada Ga- 
zette, Part Il, September 21, 2005, deemed to have come into force June 29, 2005. 


(2) [Prescribed insurers] — For the purposes of paragraph 
149(1)(t) of the Act, the following are prescribed insurers: 
(a) Union Québécoise, compagnie d’assurances générales inc.; 
(b) Les Clairvoyants Compagnie d’ Assurance Générale Inc.; and 


(c) Laurentian Farm Insurance Company Inc. 


History: Subsec. 4802(2) added by P.C. 1994-785, May 12, 1994, Canada Gazette, 
Part I, June 1, 1994, applicable to 1989 er seq. 


Definitions [Reg. 4802]: “borrowed money” — ITA 248(1); “corporation” — ITA 
248(1), Interpretation Act 35(1); “deferred profit sharing plan” — ITA 147(1), 248(1); 
“employment” — ITA 248(1); “Her Majesty” — Interpretation Act 35(\); “insurer”, 
“person”, “prescribed” — ITA 248(1); “province” — Interpretation Act 35(1); “regis- 
tered pension plan” — ITA 248(1); “resident in Canada” — ITA 250; “share” — ITA 
248(1); “trust” —ITA 104(1), 248(1), (3). 


4803. (1) In this Part, 
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Reg. 
S. 4803(1) blo 


“block of shares” means, with respect to any class of the capital 
stock of a corporation, 


(a) 100 shares, if the fair market value of one share of the class 
is less than $25, 


(b) 25 shares, if the fair market value of one share of the class is 
$25 or more but less than $100, and 


(c) 10 shares, if the fair market value of one share of the class is 
$100 or more; 


“block of units”? means, with respect to any class of units of a trust, 


(a) 100 units, if the fair market value of one unit of the class is 
less than $25, 


(b) 25 units, if the fair market value of one unit of the class is 
$25 or more but less than $100, and 


(c) 10 units, if the fair market value of one unit of the class is 
- $100 or more; 


“equity share” has the meaning assigned by section 204 of the Act; 


“insider of a corporation” has the meaning that would be assigned 
by section 100 of the Canada Corporations Act if the references 
therein to “public company” and to “equity shares” were read as 
references to “corporation” and “shares” respectively, except that a 
person who is an employee of the corporation, or of a person who 
does not deal at arm’s length with the corporation, and whose right 
to sell or transfer any share of the capital stock of the corporation, 
or to exercise the voting rights, if any, attaching to the share, is 
restricted by 


(a) the terms and conditions attaching to the share, or 


(b) any obligation of the person, under a contract, in equity or 
otherwise, to the corporation or to any person with whom the 
corporation does not deal at arm’s length, 


shall be deemed to hold the share as an insider of the corporation. 


History: Subsec. 4803(1) is the former subsec. 4802(1) renumbered by P.C. 1985- 
2277, subsec. 14(1), July 24, 1985, Canada Gazette, Part Il, August 7, 1985, applicable 
to taxation years commencing after 1978. 


The definition of.““equity share” in former subsec. 4802(1) substituted by P.C. 1984- 
339, s. 1, February 2, 1984. Canada Gazette, Part Hl, February 22, 1984, effective No- 
vember 13, 1981. 


(2) [Meaning of “qualified for distribution to the pub- 
lic”’] — For the purposes of this Part, a class of shares of the capital 
stock of a corporation or a class of units of a trust is qualified for 
distribution to the public only if 


(a) a prospectus, registration statement or similar document has 
been filed with, and, where required by law, accepted for filing 
by, a public authority in Canada pursuant to and in accordance 
with the law of Canada or of any province and there has been a 
lawful distribution to the public of shares or units of that class in 
accordance with that document; 


(b) the class is a class of shares, any of which were issued by the 
corporation at any time after 1971 while it was a public corpora- 
tion in exchange for shares of any other class of the capital stock 
of the corporation that was, immediately before the exchange, 
qualified for distribution to the public; 


(c) in the case of any class of shares, any of which were issued 
and outstanding on January 1, 1972, the class complied on that 
date with the conditions described in paragraphs 4800(1)(b) and 
(c); or 


(d) in the case of any class of units, any of which were issued 
and outstanding on January 1, 1972, the class complied on that 
date with the condition described in paragraph 4801(b). 


History: Subsec. 4803(2) is the former subsec. 4802(2), renumbered by P.C. 1985- 
2277, subsec. 14(1), July 24, 1985, Canada Gazette, Part Il, August 7, 1985, applicable 
to taxation years commencing after 1978. 
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(3) [Group holdings]—For the purposes of paragraphs 
4800(1)(b), 4800(2)(b) and 4801(b), where a group of persons holds 
(a) not less than one block of shares of any class of shares of the 
capital stock of a corporation or one block of units of any class 
of a trust, as the case may be, and 


(b) shares or units, as the case may be, of that class having an 
aggregate fair market value of not less than $500, 


that group shall, subject to subsection (4), be deemed to. be one per- 
son for the purposes of determining the number of persons who 
hold shares or units, as the case may be, of that class. 

History: Subsec, 4803(3) is the former subsec. 4802(3), renumbered by P.C. 1985- 


2277, subsec. 14(1), July 24, 1985, Canada Gazette, Part II, August 7, 1985, applicable 
to taxation years commencing after 1978. 


(4) [Determination of group] — In determining under subsec- 
tion (3) the persons who belong to a group for the purposes of de- 
termining the number of persons who hold shares or units, as the 
case may be, of a particular class, the following rules apply: 


(a) no person shall be included in more than one group; 
(b) no person shall be included in a group if he holds 


(i) not less than one block of shares or one block of units, as 
the case may be, of that class, and 


(il) shares or units, as the case may be, of that class having an 
aggregate fair market value of not less than $500; and 


(c) the membership of each group shall be determined in the 

manner that results in the greatest possible number of groups. 
History: Subsec. 4803(4) is the former subsec. 4802(4), renumbered by P.C. 1985- 
2277, subsec. 14(1), July 24, 1985, Canada Gazette, Part Il, August 7, 1985, applicable 
to taxation years commencing after 1978. 


Subparas. 4802(4)(b)(i), (ii) substituted by P.C. 1981-1556, s. 2, June 11, 1981, Can- 
ada Gazette, Part II, June 24, 1981, effective 1972 et seq. 

Interpretation Bulletins: IT-391R: Status of corporations. 

Definitions [Reg. 4803]: “arm’s length” — ITA 251(1); “block of shares”, “block of 
units” — Reg. 4803(1); “Canada” —ITA 255, Interpretation Act 35(1); “class of 
shares”, “class of units” — Reg. 4803(2); “corporation” — ITA 248(1), Interpretation 
Act 35(1); “employee” —ITA 248(1); “group” —Reg. 4803(4):; “person” — ITA 
248(1); “province” — Interpretation Act 35(1); “public corporation” —ITA 89(1), 
248(1); “share” — ITA 248(1); “trust” —ITA 104(1), 248(1), (3). 


PART XLIX — DEFERRED INCOME PLANS, 
QUALIFIED INVESTMENTS 


History: Part XLIX (ss. 4900, 4901) substituted by P.C. 1981-2578, s. 4, September 
16, 1981, Canada Gazette, Part II, October 14, 1981, effective commencing January 1, 
1981. 


Part XLIX was consolidated by the Consolidated Regulations of Canada, chapter 945, 
proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Ga- 
zette, Part If, August 8, 1979. ‘ 


4900. (1) [Qualified investment for RRSP, RESP, RRIF, 
DPSP] — Subject to subsection (2), for the purposes of paragraph 
(d) of the definition “qualified investment” in subsection 146(1) of 
the Act, paragraph (e) of the definition “qualified investment” in 
subsection 146.1(1) of the Act, paragraph (c) of the definition 
“qualified investment” in subsection 146.3(1) of the Act and para- 
graph (i) of the definition “qualified investment” in section 204 of 
the Act, each of the following investments is prescribed as a quali- 


fied investment for a plan trust at a particular time if at that time it 
is 


History: The opening words of subsec. 4900(1) amended by P.C. 2001-1106, subsec. 
6(1), June 14, 2001, Canada Gazette, Part Il, July 4, 2001, applicable to property ac- 
quired after October 27, 1998. 
(a) [registered investment] — an interest in a trust or a share 
of the capital stock of a corporation that was a registered invest- 
ment for the plan trust during the calendar year in which the 
particular time occurs or the immediately preceding year; 


(b) [Share of public corporation] — a share of the capital 


stock of a public corporation other than a mortgage investment 
Corporation; 
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History: Para. 4900(1)(b) amended by P.C. 1994-1074, subsec: 1(1), June 23, 1994, 
Canada Gazette, Part Il, July 13, 1994, applicable after 1992. 


(c) [Share of mortgage investment corporation] — a 
share of the capital stock of a mortgage investment corporation 
that does not hold as part of its property at any time during the 
calendar year in which the particular time occurs any indebted- 
ness, whether by way of mortgage or otherwise, of a person who 
is an annuitant, a beneficiary, an employer or a subscriber under 
the governing plan of the plan trust or of any other person who 
does not deal at arm’s length with that person; 

History: Para. 4900(1)(c) amended by P.C. 2001-1106, subsec. 6(2), June 14, 2001, 


Canada Gazette, Part Il, July 4, 2001, applicable to property acquired after October 27, 
1998, 


(c.1) [bond of public corporation] —a bond, debenture, 
note or similar obligation of a public corporation other than a 
mortgage investment corporation; 


History: Para. 4900(1)(c.1) added by P.C. 1994-1074, subsec. 1(2), June 23, 1994, 
Canada Gazette, Part Il, July 13, 1994, applicable after 1992. 


(d) [unit of mutual fund trust] — a unit of a mutual fund 
trust; 


(d.1) [bond of mutual fund trust] — a bond, debenture, note 
or similar obligation issued by a mutual fund trust the units of 
which are listed on a stock exchange referred to in section 3200; 


History: Para. 4900(1)(d.1) added by P.C. 1998-629, subsec. 1(1), April 23, 1998, 
Canada Gazette, Part Il, May 13, 1998, applicable to property acquired after 1996. 


(d.2) [unit of a trust] — a unit of a trust if 


(i) the trust would be a mutual fund trust if Part XLVIII were 
read without reference to paragraph 4801(a), and 


(ii) there has been a lawful distribution in a province to the 
public of units of the trust and a prospectus, registration 
statement or similar document was not required under the 
laws of the province to be filed in respect of the distribution; 


History: Para. 4900(1)(d.2) added by P.C. 2001-1106, subsec. 6(3), June 14, 2001, 
Canada Gazette, Part Il, July 4, 2001, applicable to property. acquired after 1993. 


(e) [warrant or option] — an option, a warrant or a similar 
right (each of which is, in this paragraph, referred to as the “se- 
curity”) issued by a person or partnership (in this paragraph re- 
ferred to as the “‘issuer’’) that gives the holder the right to ac- 
quire, either immediately or in the future, property all of ‘which 
is a qualified investment for the plan trust or to receive a cash 
settlement in lieu of delivery of that property, where 


(i) the property is 
(A) a share of the capital stock of, a unit of, or a debt 
issued by, the issuer or another person or partnership that 


does not, when the security is issued, deal at arm’s length 
with the issuer, or 


(B) a warrant issued by the issuer or another person or 
partnership that does not, when the security is issued, deal 
at arm’s length with the issuer, that gives the holder the 
right to acquire a share or unit described in clause (A), 
and 


(ii) the issuer deals at arm’s length with each person who is 
an annuitant, a beneficiary, an employer or a subscriber 
under the governing plan of the plan trust; 
History: Para. 4900(1)(e) amended by P.C. 2005-1508, subsec. 6(1), August 31, 2005, 
Canada Gazette, Part Il, September 21, 2005, applicable to property acquired after 
February 27, 2004. 
Para. 4900(1)(e) amended by P.C. 1994-1074, subsec. 1(3), June 23, 1994, Canada 
Gazette, Part Il, July 13, 1994, applicable after 1992. 
Para. 4900(1)(e) substituted by P.C. 1985-587, February 28, 1985, Canada Gazette, 
Part Il, March 20, 1985, effective after February 25, 1985. 


(e.01) [option or warrant listed on stock exchange] — an 
option, a warrant or a similar right that is listed on a stock ex- 
change referred to in section 3200 or 3201 and that is in respect 
of property all of which is a qualified investment for the plan 
trust; 


Reg. 
S. 4900(1)(h) (iii) 


History: Para. 4900(1)(e.01) added by P.C. 2005-1508, subsec. 6(1), August 31, 2005, 
Canada Gazette, Part Il, September'21, 2005, applicable after February 27, 2004. 


(e.1) [Société d’entraide économique] — a share of, or de- 
posit ‘with, a société d’entraide économique; 


History: Para. 4900(1)(e.1) added by P.C. 1983-3319, s. 1, October 20, 1983, Canada 
Gazette, Part Il, November 9, 1983, applicable to 1982 et seq. 


(f) [share of credit union] — a share of, or similar interest in 
a credit union; 


(g) [bond of credit union] — a bond, debenture, note or simi- 


lar obligation (in this paragraph referred to as the “obligation”) 


issued by, or a deposit with, a credit union that, except where the 
plan trust is governed by a registered education savings plan, has 
not at any time during the calendar year in which the particular 
time occurs granted any benefit or privilege to a person who is 
an annuitant, a beneficiary or an employer under the governing 
plan of the plan trust, or to any other person who does not deal 
at arm’s length with that person, as a result of the ownership by 


(i) the plan trust of a share or obligation of, or a deposit with, 
the credit union, or 


(ii) a registered investment of a share or obligation of, or a 
deposit with, the credit union if the plan trust has invested in 
that registered investment, 


and a credit union shall be deemed to have granted a benefit or 
privilege to a person in a year if at any time in that year that 
person continues to enjoy a benefit or privilege that was granted 
in a prior year; 
History: The opening words of para. 4900(1)(g) amended by P.C. 2001-1106, subsec. 
6(4), June 14, 2001, Canada Gazette, Part I, July 4, 2001, applicable to property ac- 
quired after October 27, 1998. 
(h) [bond of cooperative corporation] — a bond, deben- 
ture, note or similar obligation (in this paragraph referred to as 
the “‘obligation”’) issued by a cooperative corporation (within the 
meaning assigned by subsection 136(2) of the Act) 


(i) that throughout the taxation year of the cooperative corpo- 
ration immediately preceding the year in which the obliga- 
tion was acquired by the plan trust had not less than 100 
shareholders or, if all its shareholders were corporations, not 
less than 50 shareholders, 


(i1) whose obligations were, at the end of each month of 


(A) the last taxation year, if any, of the cooperative corpo- 
ration prior to the date of acquisition of the obligation by 
the plan trust, or 


(B) the period commencing three months after the date an 
obligation was first acquired by any plan trust and ending 
on the last day of the taxation year of the cooperative cor- 
poration in which that period commenced, 


whichever of the periods referred to in clause (A) or (B) 
commences later, held by plan trusts the average number of 
which is not less than 100 computed on the basis that no two 
plan trusts shall have the same individual as an annuitant or a 
beneficiary, as the case may be, and 


(iii) that, except where the plan trust is governed by a regis- 
tered education savings plan, has not at any time during the 
calendar year in which the particular time occurs granted any 
benefit or privilege to a person who is an annuitant, a benefi- 
ciary or an employer under the governing plan of the plan 
trust, or to any other person who does not deal at arm’s 
length with that person, as a result of the ownership by 


(A) the plan trust of a share or obligation of the coopera- 
tive corporation, or 


(B) a registered investment of a share or obligation of the 
cooperative corporation if the plan trust has invested in 
that registered investment, 


and a cooperative corporation shall be deemed to have 
granted a benefit or privilege to a person in a year if at any 
time in that year that person continues to enjoy a benefit or 
privilege that was granted in a prior year; 
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History: The opening words of subpara. 4900(1)(h)(iii) amended by P.C. 2001-1106, 
subsec. 6(5), June 14, 2001, Canada Gazette, Part Il, July 4, 2001, applicable to. pro- 
perty acquired after October 27, 1998. 
(i) [bonds of certain corporations] — a bond, debenture, 
note or similar obligation (in this paragraph referred to as the 
obligation”) of a Canadian corporation 


(i) if payment of the principal amount of the obligation and 
the interest on the principal amount is guaranteed by a corpo- 
ration or a mutual fund trust whose shares or units, as the 
case may be, are listed on a stock exchange referred to in 
section 3200, 


(ii) if the corporation is controlled directly or indirectly by 
(A) one or more corporations, 
(B) one or more mutual fund trusts, or 
(C) one or more corporations and mutual fund trusts 


whose shares or units, as the case may be, are listed on a 
stock exchange referred to in section 3200, or 


(111) 1f, at the time the obligation is acquired by the plan trust, 
the corporation that issued the obligation is 


(A) a corporation that, in respect of its capital stock, has 
issued and outstanding share capital carried in its books at 
not less than $25 million, or 


(B) a corporation that is controlled by a corporation de- 
scribed in clause (A), 


and has issued and outstanding bonds, debentures, notes or 
similar obligations having in the aggregate a principal 
amount of at least $10 million that are held by at least 300 
different persons and were issued by the corporation by 
means of one or more offerings, provided that in respect of 
each such offering a prospectus, registration statement or 
similar document was filed with and, where required by law, 
accepted for filing by a public authority in Canada pursuant 
to and in accordance with the laws of Canada or a province 
and there was a lawful distribution to the public of those 
bonds, debentures, notes or similar obligations in accordance 
with that document; 
History: Subpara. 4900(1)(i)(i) and the closing words of subpara. (ii) amended by P.C. 
2001-1106, subsecs. 6(6) and (7), June 14, 2001, Canada Gazette, Part Il. July 4, 2001, 
effective from April 1, 2001. 
(i.1) [Community bond guaranteed by province] — a se- 
curity of a Canadian corporation 


(i) that was issued pursuant to The Community Bonds Act, 
chapter C-16.1 of the Statutes of Saskatchewan, 1990, The 
Rural Development Bonds Act, chapter 47 of the Statutes of 
Manitoba, 1991-92, the Community Economic Development 
Act, 1993, chapter 26 of the Statutes of Ontario, 1993, or the 
New Brunswick Community Development Bond Program 
through which financial assistance is provided under the Eco- 
nomic Development Act, chapter E-1.11 of the Acts of New 
Brunswick, 1975, and 


(i1) the payment of the principal amount of which is guaran- 
teed by Her Majesty in right of a province; 
History: Para. 4900(1)(.1) amended by P.C. 1994-1075, subsec. 1(1), June 23, 1994. 
Canada Gazette, Part I, July 13, 1994, applicable to property acquired after August 
1993. 
Para. 4900(1)(i.1) added by P.C. 1992-2334, s. 2, November 19, 1992, Canada Gazette 
Part Il, December 2, 1992, applicable in respect of property acquired after June 30, 
1991. 
(i.11) [Nova Scotia Equity Tax Credit Act] — a share of the 
capital stock of a Canadian corporation that is registered under 
section 11 of the Equity Tax Credit Act, chapter 3 of the Statutes 
of Nova Scotia, 1993, the registration of which has not been re- 
voked under that Act; 
History: Para. 4900(1)(i.11) added by P.C. 1996-1487, subsec. 1(1), September 24, 
1996, Canada Gazette, Part II, October 16, 1996, applicable to property acquired after 
1995: 
(1.12) [NWT risk capital investment] — a share of the capi- 
tal stock of a Canadian corporation that is registered under sec- 


Income Tax Regulations 


tion 39 of the Risk Capital Investment Tax Credits Act, chapter 
22 of the Statutes of the Northwest Territories, 1998, the regis- 
tration of which has not been revoked under that Act; 
History: Para. 4900(1)(i.12) added by P.C. 1999-249, subsec. 1(1), February 18, 1999, 
Canada Gazette, Part Il, March 3, 1999, applicable to property acquired after August 
1998. 


(i.2) [banker’s acceptance] — indebtedness of a Canadian 
corporation (other than a corporation that does not deal at arm’s 
length with a person who is an annuitant, a beneficiary, an em- 
ployer or a subscriber under the governing plan of the plan trust) 
represented by a bankers’ acceptance; 

History: Para. 4900(1)(i.2) amended by P.C. 2001-1106, subsec. 6(8), June 14, 2001, 


Canada Gazette, Part Il, July 4, 2001, applicable to property acquired after October 27, 
1998. 


Para. 4900(1)(1.2) added by P.C. 1994-1074, subsec. 1(4), June 23, 1994, Canada Ga- 
zette, Part II, July 13, 1994, applicable after 1992. 


(i.3) [investment-grade corporate debt] — a debt obliga- 
tion issued by a Canadian corporation or a trust resident in Can- 
ada, where 


(i) the principal purpose of the corporation or trust is to de- 
rive income from, or from the disposition of, property that is 


(A) a debt obligation, or a lease, that arose in the ordinary 
course of business between parties dealing with each 
other at arm’s length, 


(B) a property described by this paragraph, or 


(C) an interest, or for civil law a right, in property de- 
scribed in clause (A) or (B), 


(ii) the debt obligation has, at the time of its acquisition by 
the plan trust, an investment grade rating with a bond rating 
agency that rates debt in the ordinary course of its business, 
and 
(iii) either 

(A) the debt obligation is issued as part of a single issue 


of debt by the corporation or trust for a total amount of at 
least $25 million, or 


(B) at the time the debt obligation is issued, the corpora- 
tion or trust has issued and outstanding debt of at least 
$25 million; 
History: Para. 4900(1)(i.3) added by P.C. 2005-1508, subsec. 6(2), August 31, 2005, 
Canada Gazette, Part Il, September 21, 2005, applicable after February 27, 2004. 
(j) [mortgage] — a debt obligation of a debtor, or an interest, 
or for civil law a right, in that debt obligation, where 


(i) the debt obligation is fully secured by a mortgage, charge, 
hypothecor similar instrument in respect of real or immov- 
able property situated in Canada, or would be fully secured 
were it not for a decline in the fair market value of the pro- 
perty after the debt obligation was issued, and 


(ii) the debtor (and any person or partnership who does not 
deal at arm’s length with the debtor) is not an annuitant, a 
beneficiary, an employer or a subscriber under the governing 
plan of the plan trust; 


History: Para. 4900(1)(j) amended by P.C. 2005-1508, subsec. 6(3), August 31, 2005, 
Canada Gazette, Part Il, September 21, 2005, applicable 


(a) in respect of property acquired after February 27, 2004, after February 27, 
2004; and 
(b) in respect of property acquired before February 28, 2004, after 2006. 
Para. 4900(1)(j) amended by P.C. 2001-1106, subsec. 6(9), June 14, 2001, Canada Ga- 
zette, Part I, July 4, 2001, applicable to property acquired after October 27, 1998, ex- 
cept that it shall not apply to property acquired before March 31, 2001 by a trust gov- 
erned by a deferred profit sharing plan. 
G-1) [insured mortgage] — a debt obligation secured by a 
mortgage, charge, hypothec or similar instrument in respect of 
real or immovable property situated in Canada, or an interest, or 


for civil law a right, in that debt obligation, where the debt obli- 
gation is 


(1) administered by an approved lender under the National 
Housing Act, and 
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(ii) insured 
(A) under the National Housing Act, or 


(B) by a corporation that offers its services to the public 
in Canada as an insurer of mortgages or hypothecary 
claims and that is approved as a private insurer of mort- 
gages or hypothecary claims by the Superintendent of Fi- 
nancial Institutions under subsection 6(1) of the Office of 
the Superintendent of Financial Institutions Act; 
History: Para. 4900(1)(j.1) added by P.C. 2005-1508, subsec. 6(3), August 31, 2005, 
Canada Gagette, Part Il, September 21, 2005, applicable after February 27, 2004. 
(G.2) [mortgage certificate] — a certificate evidencing an un- 
divided interest, or for civil law an undivided right, in one or 
more properties, where 


(i) all or substantially all of the fair market value of the cer- 
tificate is attributable to property that is, or is incidental to, a 
debt obligation secured by a mortgage, charge, hypothec or 
similar instrument in respect of real or immovable property 
situated in Canada, 


(ii) the certificate has, at the time of its acquisition by the 
plan trust, an investment grade rating with a bond rating 
agency that rates debt in the ordinary course of its business, 
and 

(iii) the certificate is issued as part of an issue of certificates 
by the issuer for a total amount of at least $25 million; 


History: Para. 4900(1)(j.2) added by P.C. 2005-1508, subsec. 6(3), August 31, 2005, 
Canada Gazette, Part Il, September 21, 2005, applicable after 2000. 


(k) [pre-1981 qualified investment] — an investment, other 
than a qualified investment described in paragraphs (a) to (j), 
that 


(i) was, at the end of 1980, a qualified investment for a trust 
pursuant to subparagraph 204(e)(v) of the Act or section 
1502, this Part or section 5800, as the case may be, as those 
provisions read at that time, 


(ii) was held on December 31, 1980 and continuously there- 
after by the trust until the particular time, 


(iii) would have continued to be a qualified investment of the 
trust from December 31, 1980 until the particular time had 
the provisions referred to in subparagraph (i) been in force 
throughout that period of time, and 


(iv) was not, at any time before the particular time, an inter- 
est in a registered investment; 


(1) [bond of international organization] — a bond, deben- 
ture, note or similar obligation issued or guaranteed by 


(i) the International Bank for 
Development, 


(i.1) the International Finance Corporation, 

(ii) the Inter-American Development Bank, 

(iii) the Asian Development Bank, 

(iv) the Caribbean Development Bank, 

(v) the European Bank for Reconstruction and Development, 


Reconstruction and 


or 
(vi) the African Development Bank; 
History: Subpara. 4900(1)(1)(vi) added by P.C. 1999-133, subsec. I(1), February 4, 


1999, Canada Gazette. Part II, February 17, 1999, applicable after 1996. 
Subpara. 4900(1)(1)(v) added by P.C. 1994-1075, subsec. 1(2), June 23, 1994, Canada 
Gazette, Part II, July 13, 1994, applicable to months beginning after March 1991. 
Subpara. 4900(1)(1)(i.1) added by P.C. 1994-1074, subsec. 1(5), June 23, 1994, Canada 
Gazette, Part II, July 13, 1994, applicable after July 13, 1990. 
Para. 4900(1)(1) added by P.C. 1986-772, subsec. 2(1), March 26, 1986, Canada Ga- 
zerte, Part II, April 16, 1986, effective after October 31, 1985. 
(m) [listed royalty unit] — a royalty unit that is listed on a 
stock exchange referred to in section 3200 and the value of 
which is derived solely from Canadian resource properties; 


History: Para. 4900(1)(m) amended by P.C. 2001-1106, subsec. 6(10), June 14, 2001, 
Canada Gazette, Part II, July 4, 2001, effective from April 1, 2001. 


Reg. 
S. 4900(1)(q)(@) 


Para. 4900(1)(m) added by P.C. 1992-2334, s. 2, November 19, 992, Canada Gazette 
Part IH, December 2, 1992, applicable in respect of property acquired after July 16, 
1992 respectively. 


(n) [listed limited partnership unit] — a limited partnership 
unit listed on a stock exchange referred to in section 3200; 


History: Para. 4900(1)(n) added by P.C. 1994-1074, subsec. 1(6), June 23, 1994, Can- 
ada Gazette, Part II, July 13, 1994, applicable after 1992. 


(n.01) [listed limited partnership debt] — a debt issued by 
a limited partnership whose units are listed on a stock exchange 
referred to in section 3200; 


History: Para. 4900(1)(n.01) added by P.C. 2005-1508, subsec. 6(4), August 31, 2005, 
Canada Gazette, Part Il, September 21, 2005, applicable after February 27, 2004. 


(n.1) [foreign stock exchange index units] — a unit of a 
particular trust if 


(1) at the particular time, the unit is listed on a stock ex- 
change referred to in section 3201, 


(ii) the primary purpose of the particular trust is 


(A) to hold the securities included in a stock exchange 
index (including a stock exchange index reflecting securi- 
ties issued by corporations or other entities carrying on a 
particular type of business activity) in substantially the 
same portion as those securities are reflected in that in- 
dex, or 


(B) to invest in a manner that causes the investment per- 
formance of the particular trust to replicate the investment 
performance of that index, and 


(iii) at the particular time or the time of the last acquisition of 
the unit before the particular time by the plan trust, the total 
of all amounts each of which is the cost amount to the partic- 
ular trust of a share of the capital stock of a corporation listed 
on a single stock exchange referred to in section 3200 or 
3201 is not less than 80% of the total of all amounts each of 
which is the cost amount to the particular trust of a property 
of the particular trust; 


History: Para. 4900(1)(n.1) added by P.C. 2001-1106, subsec. 6(11), June 14, 2001, 
Canada Gazette, Part Il, July 4, 2001, applicable to property acquired after 1993. 


(0) [bond of foreign government] — a bond, a debenture, 
note or similar obligation issued by the government of a country 
other than Canada and that had, at the time of purchase, an in- 
vestment grade rating with a bond rating agency that in the ordi- 
nary course of its business rates the debt obligations issued by 
that government; 


History: Para. 4900(1)(0) added by P.C. 1994-1075, subsec. 1(3), June 23, 1994, Can- 
ada Gazette, Part II, July 13, 1994, applicable to property acquired after June 21, 1993. 


(p) [bond of corporation listed outside Canada] — a 
bond, debenture, note or similar obligation of a corporation the 
shares of which are listed on a stock exchange referred to in sec- 
tion 3201; 


History: Para. 4900(1)(p) added by P.C. 1994-1075, subsec. 1(3), June 23, 1994, Can- 
ada Gazette, Part Il, July 13, 1994, applicable to property acquired after June 21, 1993. 


(p.1) [listed depository receipt] — a right to a share of the 
capital stock of a corporation where the right is evidenced by a 
depository receipt that is listed on a stock exchange referred to 
in section 3200 or 3201; 


History: Para. 4900(1)(p.1) added by P.C. 1998-629, subsec. 1(2), April 23, 1998, 
Canada Gazette, Part Il, May 13, 1998, applicable to 1997 er seq. 


(q) [debt of privatized Crown corporation] — a debt is- 
sued by a Canadian corporation (other than a corporation with 
share capital or a corporation that does not deal at arm’s length 
with a person who is an annuitant, a beneficiary, an employer or 
a subscriber under the governing plan of the plan trust) where 


(1) the taxable income of the corporation is exempt from tax 
under Part I of the Act because of paragraph 149(1)(1) of the 
Act, and 
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(ii) either 
(A) before the particular time and after 1995, the 
corporation 


(I) acquired, for a total consideration of not less than 
$25 million, property from Her Majesty in right of 
Canada or a province, and 


(II) put that property to a use that is the same as or 
similar to the use to which the property was put before 
the acquisition described in subclause (1), or 


(B) at the time of the acquisition of the debt by the plan 
trust, it was reasonable to expect that clause (A) would 
apply in respect of the debt no later than one year after the 
time of the acquisition; 

History: The opening words of para. 4900(1)(q) amended by P.C. 2001-1106, subsec. 


6(12), June 14, 2001, Canada Gazette, Part II, July 4, 2001, applicable to property 
acquired after October 27, 1998. 


Para. 4900(1)(q) added by P.C. 1996-1487, subsec. 1(2), September 24, 1996, Canada 
Gazette, Part II, October 16, 1996, applicable to property acquired after 1995. 


(r) [debt of large non-profit organization] — a debt issued 
by a Canadian corporation (other than a corporation with share 
capital or a corporation that does not deal at arm’s length with a 
person who is an annuitant, a beneficiary or an employer under 
the governing plan of the plan trust) if 


(i) the taxable income of the corporation is exempt from tax 
under Part I of the Act because of paragraph 149(1)(1) of the 
Act, and 
(i) either 

(A) the debt is issued by the corporation as part of an 


issue of debt by the corporation for an amount of at least 
$25 million, 


or 


(B) at the time of the acquisition of the debt by the plan 
trust, the corporation had issued debt as part of a single 
issue for an amount of at least $25 million; 


History: Para. 4900(1)(r) added by P.C. 1999-133, subsec. 1(2), February 4, 1999, 
Canada Gazette, Part Il, February 17, 1999, applicable after February 1998. 


(s) [over-the-counter securities — before 2002] — where 
the particular time is before 2002, a security of a corporation 
(other than a corporation that does not deal at arm’s length with 
a person who is an annuitant, a beneficiary, an employer or a 
subscriber under the governing plan of the plan trust) 


G) that 


(A) was last acquired by the plan trust before September 
2000, and 


(B) either 


(I) at the time of that acquisition was quoted on the 
OTC Bulletin Board quotation service operated by 
Nasdaq Stock Market, Inc. or on the OTC quotation 
service operated by Pink Sheets LLC, or 


(II) at the time of that acquisition was a qualified in- 
vestment for the plan trust and at any time in the pe- 
riod that began at the time of that acquisition and en- 
ded before September 2000 was quoted on the OTC 
Bulletin Board quotation service operated by Nasdaq 
Stock Market, Inc. or on the OTC quotation service 
operated by Pink Sheets LLC, or 


(ii) that 


(A) was acquired by the plan trust after August 2000 
from another plan trust under which the annuitant or ben- 
eficiary is also the annuitant or beneficiary under the plan 
trust, 


(B) immediately before its acquisition by the plan trust 
was a qualified investment for the other plan trust, and 


(C) would be a qualified investment for the plan trust be- 
cause of this paragraph if this paragraph were read with- 


Income Tax Regulations 


out reference to this subparagraph and the plan trust had 
acquired the security before September 2000; 
History: Para. 4900(1)(s) added by P.C. 2001-1106, subsec. 6(13), June 14, 2001, 
Canada Gazette, Part Il, July 4, 2001, applicable to property acquired before Septem- 
ber 2000. 
(t) [gold or silver coin] — a gold or silver legal tender bullion 
coin 


(i) that is of a minimum fineness of 995 parts per 1000 in the 
case of gold and 999 parts per 1000 in the case of silver, 


(ii) that was produced by the Royal Canadian Mint, 


(iii) that has a fair market value at the particular time not 
exceeding 110 per cent of the fair market value of the coin’s 
gold or silver content, and 


(iv) that is acquired by the plan trust directly from the Royal 
Canadian Mint or from a corporation (in paragraphs (u) and 
(v) referred to as a “specified corporation’’) 


(A) that is a bank, a trust company, a credit union, an in- 
surance corporation or a registered securities dealer, 


(B) that is resident in Canada, and 


(C) that is a corporation whose business activities are sub- 
ject by law to the supervision of a regulating authority 
that is the Superintendent of Financial Institutions or a 
similar authority of a province; 


Related Provisions: Reg. 4900(1)(u) — Gold or silver bar, ingot or wafer; Reg. 
4900(1)(v) — Gold or silver certificate. 


History: Para. 4900(1)(t) added by P.C. 2005-1508, subsec. 6(5), August 31, 2005, 

Canada Gazette, Part Il, September 21, 2005, applicable after February 22, 2005. 
(u) [gold or silver] —a gold or silver bullion bar, ingot or 
wafer 


(i) that is of a minimum fineness of 995 parts per 1000 in the 
case of gold and 999 parts per 1000 in the case of silver, 


(ii) that was produced by a metal refiner included in the 
London Bullion Market Association’s good delivery list of 
acceptable refiners for gold or silver, as the case may be, 


(iii) that bears the hallmark of the metal refiner that produced 
it and a stamp indicating its fineness and its weight, and 


(iv) that is acquired by the plan trust either directly from the 
metal refiner that produced it or from a specified corporation; 
or 


Related Provisions: Reg. 4900(1)(t) —Gold or silver coin; Reg. 4900(1)(v) — 
Gold or silver certificate. 


History: Para. 4900(1)(u) added by P.C. 2005-1508, subsec. 6(5), August 31, 2005, 

Canada Gazette, Part II, September 21, 2005, applicable after February 22, 2005. 
(v) [gold or silver certificate] — a certificate issued by a 
specified corporation or the Royal Canadian Mint representing a 
claim of the holder of the certificate to property held by the is- 
suer of the certificate, where 


(i) the property would be property described in paragraph (t) 
or (u) if those paragraphs were read without reference to sub- 
paragraphs (t)(iv) and (u)(iv), respectively, and 
(il) the certificate is acquired by the plan trust directly from 
the issuer of the certificate or from a specified corporation. 
Related Provisions: Reg. 4900(1)(t) — Gold or silver coin; Reg. 4900(1)(u) — 
Gold or silver bar, ingot or wafer. 
History: Para. 4900(1)(v) added by P.C. 2005-1508, subsec. 6(5), August 31, 2005, 
Canada Gazette, Part Il, September 21, 2005, applicable after February 22, 2005. 
Related Provisions: Reg. 221 — Information return where entity claims that its 


shares or units are qualified investments. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


(2) [DPSP exception — bonds of employer] — Notes, bonds, 
debentures, bankers’ acceptances or similar obligations of 


(a) an employer by whom payments are made in trust to a trustee 
under a deferred profit sharing plan or a revoked plan for the 
benefit of beneficiaries under the plan, or 
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(b) a corporation with whom that employer does not deal at 
arm’s length 


are not qualified investments for the trust. 


History: Subsec. 4900(2) amended by P.C. 1994-1074, subsec. 1(7), June 23, 1994, 
Canada Gazette Part Il, July 13, 1994, applicable after 1992. 


(3) [Annuity contract] — For the purpose of paragraph (i) of the 
definition “qualified investment” in section 204 of the Act, a con- 
tract with a licensed annuities provider for an annuity payable to an 
employee who is a beneficiary under a deferred profit sharing plan 
beginning not later than the end of the year in which the employee 
attains 69 years of age, the guaranteed term of which, if any, does 
not exceed 15 years, is prescribed as a qualified investment for a 
trust governed by such a plan or revoked plan. 

History: Subsec. 4900(3) amended by P.C. 1998-2256, s. 1, December 16, 1998, Can- 


ada Gazette, Part Il, January 6, 1999, applicable to annuity contracts acquired after 
1996, except that 


(a) the amendment does not apply to a contract where the annuitant attained 70 
years of age before 1997; and 


(b) in applying the subsec. to a contract where the annuitant attained 69 years of 
age in 1996, the reference to “69 years of age” shall be read as a reference to “70 
years of age”. 


(4) [Repealed] 


History: Subsec. 4900(4) repealed by P.C. 2001-1106, subsec. 6(14), June 14, 2001, 
Canada Gazette, Part Il, July 4, 2001, applicable to property acquired after October 27, 
1998. 


(5) [Qualified investment for RESP]— For the purposes of 
paragraph (e) of the definition “qualified investment” in subsection 
146.1(1) of the Act, a property is prescribed as a qualified invest- 
ment for a trust governed by a registered education savings plan at 
any time if at that time the property is an interest ina trust or a 
share of the capital stock of a corporation that was a registered in- 
vestment for a trust governed by a registered retirement savings 
plan during the calendar year in which that time occurs or during 
the preceding year. 

History: Subsec. 4900(5) amended by P.C. 2001-1106, subsec. 6(15), June 14, 2001, 
Canada Gazette, Part II, July 4, 2001, applicable to property acquired after October 27, 
1998. 


(6) [Small business investment] — Subject to subsections (8) 
and (9), for the purposes of paragraph (d) of the definition “quali- 
fied investment” in subsection 146(1) of the Act, paragraph (e) of 
the definition “qualified investment” in subsection 146.1(1) of the 
Act and paragraph (c) of the definition “qualified investment” in 
subsection 146.3(1) of the Act, a property is prescribed as a quali- 
fied investment for a trust governed by a registered retirement sav- 
ings plan, a registered education savings plan and a registered re- 
tirement income fund at any time if at that time the property is 


(a) a share of the capital stock of an eligible corporation (within 
the meaning assigned by subsection 5100(1)), unless a person 
who is an annuitant, a beneficiary or a subscriber under the plan 
or fund is a designated shareholder of the corporation; 


(b) an interest of a limited partner in a small business investment 
limited partnership; or 
(c) an interest in a small business investment trust. 
Related Provisions: Reg. 4900(12) — Alternative definition of qualified invest- 
ment; Reg. 4901(2) — Meaning of “designated shareholder’, “small business invest- 
ment limited partnership”; “small business investment trust”. 
History: The opening words and para. (a) of subsec. 4900(6) amended by P.C. 2001- 
1106, subsec. 6(16), June 14, 2001, Canada Gazette, Part Il, July 4, 2001, applicable to 
property acquired after October 27, 1998. 
Subsec. 4900(6) added by P.C. 1986-772, subsec. 2(2), March 26, 1986, Canada Ga- 
zette, Part Il, April 16, 1986, effective after October 31, 1985. 
Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


(7) [Small business investment for DPSP] — Subject to sub- 
section (11), for the purposes of paragraph (i) of the definition 
“qualified investment” in section 204 of the Act, a property is pre- 
scribed as a qualified investment for a trust governed by a deferred 


Reg. 
S. 4900(9)(e)(i) 


profit sharing plan or revoked plan at any time if at that time the 
property is an interest 


(a) of a limited partner in a small business investment limited 
partnership; or 


(b) in a small business investment trust. 


History: The opening words of subsec. 4900(7) amended by P.C. 2001-1106, subsec. 
6(17), June 14, 2001, Canada Gazette, Part Il, July 4, 2001, effective after April 1, 
2001. 


Subsec. 4900(7) added by P.C. 1986-772, subsec. 2(2), March 26, 1986, Canada Ga- 
zette, Part II, April 16, 1986, effective after October 31, 1985. 


(8) [Small business investment— payment for ser- 
vices] — For the purposes of subsection (6), where 


(a) a trust governed by a registered retirement savings plan, a 
registered education savings plan or a registered retirement in- 
come fund holds 


(i) a share of the capital stock of an eligible corporation 
(within the meaning assigned by subsection 5100(1)), 


(ii) an interest in a small business investment limited partner- 
ship that holds a small business security, or 


(111) an interest in a small business investment trust that holds 
a small business security, and 


(b) a person who is an annuitant, a beneficiary or a subscriber 
under the plan or fund provides services to or for the issuer of 
the share or small business security, or to or for a person related 
to that issuer, and it can reasonably be considered, having regard 
to all the circumstances (including the terms and conditions of 
the share or small business security or of any related agreement, 
and the rate of interest or the dividend provided on the share or 
small business security), that any amount received in respect of 
the share or small business security is on account, in lieu or in 
satisfaction of payment for the services, 

the property referred to in subparagraph (a)(i), (ii) or (iii) held by 

the plan or fund shall, immediately before that amount is received, 

cease to be and shall not thereafter be a qualified investment for the 

trust governed by the plan or fund. 

History: The opening words of para. 4900(8)(a), and para. (b), amended by P.C. 2001- 


1106, subsecs, 6(18), (19), June 14, 2001, Canada Gazette, Part I, July 4, 2001, appli- 
cable to property acquired after October 27, 1998. 


Subsec. 4900(8) added by P.C. 1986-772, subsec. 2(2), March 26, 1986, Canada Ga- 
zette, Part Il, April 16, 1986, effective after October 31, 1985. 


(9) [Small business investment — conditions] — For the 
purposes of subsection (6), where 


(a) a trust governed by a registered retirement savings plan, a 
registered education savings plan or a registered retirement in- 
come fund holds 


(i) an interest in a small business investment limited partner- 
ship, or 
(ii) an interest in a small business investment trust 


that holds a small business security (referred to in this subsec- 
tion as the “designated security”) of a corporation, and 


(b) a person who is an annuitant, a beneficiary or a subscriber 
under the plan or fund is a designated shareholder of the 
corporation, 
the interest shall not be a qualified investment for the trust governed 
by the plan or fund unless 
(c) the designated security is a share of the capital stock of an 
eligible corporation, 


(d) the partnership or trust, as the case may be, has no right to 
set off, assign or otherwise apply, directly or indirectly, the des- 
ignated security against the interest, 


(e) no person is obligated in any way, either absolutely or con- 
tingently, under any undertaking the intent or effect of which is 


(i) to limit any loss that the plan or fund may sustain by vir- 
tue of the ownership, holding or disposition of the interest, or 
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(ii) to ensure that the plan or fund will derive earnings by 
virtue of the ownership, holding or disposition of the interest, 


(f) in the case of the partnership, there are more than 10 limited 
partners and no limited partner or group of limited partners who 
do not deal with each other at arm’s length holds more than 10 
per cent of the units of the partnership, and 


(g) in the case of the trust, there are more than 10 beneficiaries 
and no beneficiary or group of beneficiaries who do not deal 
with each other at arm’s length holds more than 10 per cent of 
the units of the trust. 

History: The opening words of para. 4900(9)(a), and para. (b), amended by P.C. 2001- 


1106, subsecs. 6(20), (21), June 14, 2001, Canada Gazette, Part IL, July 4, 2001, appli- 
cable to property acquired after October 27, 1998. 


Subsec. 4900(9) added by P.C. 1986-772, subsec. 2(2), March 26, 1986, Canada Ga- 
zette, Part Il, April 16, 1986, effective after October 31, 1985. 


(10) [Arm’s length] — For the purposes of paragraphs (9)(f) and 
(g), a trust governed by a plan or fund shall be deemed not to deal at 
arm’s length with a trust governed by another plan or fund if a per- 
son who is an annuitant, a beneficiary or a subscriber under the plan 
or fund is the same person as, or does not deal at arm’s length with, 
the annuitant, beneficiary or subscriber under the other plan or fund. 
History: Subsec. 4900(10) amended by P.C. 2001-1106, subsec. 6(22), June 14, 2001, 


Canada Gazette, Part II, July 4, 2001, applicable to property acquired after October 27, 
1998. 


Subsec. 4900(10) added by P.C. 1986-772, subsec. 2(2), March 26, 1986, Canada Ga- 
zette, Part II, April 16, 1986, effective after October 31, 1985. 


(11) [Small business investment for DPSP] — For the pur- 
poses of subsection (7), where 


(a) a trust governed by a deferred profit sharing plan or revoked 
plan holds 


(i) an interest in a small business investment limited partner- 
ship, or 


(ii) an interest in a small business investment trust 
that holds a small business security of a corporation, 


(b) payments have been made in trust to a trustee under the de- 
ferred profit sharing plan or revoked plan for the benefit of 
beneficiaries thereunder by the corporation or a corporation re- 
lated thereto, and 


(c) the small business security is not an equity share described in 
paragraph (e) of the definition “qualified investment” in section 
204 of the Act, 


the interest referred to in subparagraphs (a)(i) and (11) shall not be a 
qualified investment for the trust referred to in paragraph (a). 


History: Para. 4900(11)(c) amended by P.C. 2001-1106, subsec. 6(23), June 14, 2001, 
Canada Gazette, Part Il, July 4, 2001, effective after April 1, 2001. 


Subsec. 4900(11) added by P.C. 1986-772, subsec. 2(2), March 26, 1986, Canada Ga- 
zette, Part I, April 16, 1986, effective after October 31, 1985. 


(12) [Small business corporation] — For the purposes of para- 
graph (d) of the definition “qualified investment” in subsection 
146(1) of the Act, paragraph (e) of the definition “qualified invest- 
ment” in subsection 146.1(1) of the Act and paragraph (c) of the 
definition “qualified investment” in subsection 146.3(1) of the Act, 
a property is prescribed as a qualified investment for a trust gov- 
erned by a registered retirement savings plan, a registered education 
savings plan or a registered retirement income fund at any time if, 
at the time the property was acquired by the trust, 


(a) the property was a share of the capital stock of a corporation 
(other than a cooperative corporation) that would, at that time or 
at the end of the last taxation year of the corporation ending 
before that time, be a small business corporation if the expres- 
sion “Canadian-controlled private corporation” in the definition 
“small business corporation” in subsection 248(1) of the Act 
were read as “Canadian corporation (other than a corporation 
controlled at that time, directly or indirectly in any manner 
whatever, by one or more non-resident persons)”, 


Income Tax Regulations 


(b) the property was a share of the capital stock of a venture 
capital corporation described in any of sections 6700, 6700.1 or 
6700.2, or 

(c) the property was a qualifying share in respect of a specified 
cooperative corporation and the plan or fund 


and, immediately after the time the property was acquired by the 
trust, each person who is an annuitant, a beneficiary or a subscriber 
under the plan or fund at that time was not a connected shareholder 
of the corporation. 

Related Provisions: ITA 256(5.1), (6.2) — Meaning of “controlled directly or indi- 
rectly”; Reg. 4900(6) — Alternative definition of qualified investment; Reg. 
4901(2) — Meaning of “connected shareholder”, “qualifying share” and “specified co- 
operative corporation”. 

History: Para. 4900(12)(b) amended to replace “prescribed venture capital corpora- 
tion” with “venture capital corporation” by P.C. 2001-1370, para. 8(a), August 1, 2001, 
Canada Gazette, Part 11, August 15, 2001, applicable after June 9, 2001. 

The opening and closing words of subsec. 4900(12) amended by P.C. 2001-1106, sub- 
secs. 6(24), (25), June 14, 2001, Canada Gazette, Part II, July 4, 2001, applicable to 
property acquired after October 27, 1998. 

Para. 4900(12)(b) amended by P.C. 1999-249, subsec. 1(2), February 18, 1999, Canada 
Gazette, Part Il, March 3, 1999, applicable to property acquired after August 1998. 
Para. 4900(12)(c) amended by P.C. 1995-1820, subsec. 1(3), October 31, 1995, Can- 
ada Gazette, Part II, November 15, 1995, applicable after December 2, 1992. 
Subsec. 4900(12) added by P.C. 1994-1074, subsec. 1(8), June 23, 1994, Canada Ga- 
zette, Part If, July 13, 1994, applicable after December 2, 1992. 

1.T. Technical News: 9 (qualified investments — whether shareholders deal at arm’s 
length). 


(13) Notwithstanding subsection (12), where 


(a) a share that is otherwise a qualified investment for the pur- 
poses of paragraph (d) of the definition “qualified investment” 
in subsection 146(1) of the Act, paragraph (e) of the definition 
“qualified investment” in subsection 146.1(1) of the Act and 
paragraph (c) of the definition “qualified investment” in subsec- 
tion 146.3(1) of the Act solely because of subsection (12) is held 
by a trust governed by a registered retirement savings plan, reg- 
Ean education savings plan or registered retirement income 
und, 


(b) an individual 
(i) provides services to or for, 
(ii) acquires goods from, or 
(i11) is provided services by 
the issuer of the share or a person related to that issuer, 
(c) an amount is received in respect of the share by the trust, and 


(d) the amount can reasonably be considered, having regard to 
all the circumstances, including the terms and conditions of the 


share, or any agreement relating thereto and any dividend pro- 
vided on the share to be . 


(i) on account of, or in lieu or in satisfaction of, payment for 
the services to or for the issuer or the person related to the 
issuer, Or 


(ii) in respect of the acquisition of the goods from, or the 


services provided by, the issuer or the person related to the 
issuer, 


the share shall, immediately before the amount is received, cease to 
be and shall not thereafter be a qualified investment for the trust. 


alii Para. 4900(13)(a) amended by P.C. 2001-1106, subsecs. 6(26), June 14 
2001, Canada Gazette, Part Ii, July 4, 2001, applicable t quirediaf : 
se ee pp e to property acquired after Octo- 
Subsec. 4900(13) added by P.C. 1994-1074, subsec. 1(8), June 23, 1994, Canada Ga- 
zette, Part I, July 13, 1994, applicable after December 2, 1992. 
Befniters [Reg. 4900]: “amount”, “annuity” —ITA 248(1); “arm’s length’? — 
ITA 251(1), Reg. 4900(10); “bank”, “business” — ITA 248(1): “Canada” — ITA 255 
Interpretation Act 35(1); “Canadian corporation” — ITA 89(1), 248(1); “Canadian re. 
ae POEL — TTA 66(15), 248(1); “connected shareholder’ — Reg. 4901(2), 
ere ae: fgntolled qoTA 256(6), (6.1); “controlled directly or indirectly” — 
ie ©. D; (6.2); “corporation —ITA 248(1), Interpretation Act 35(1); “cost 
pees 7 credit union” — ITA 248(1): “deferred profit sharing plan” —ITA 147(1) 
248(1); designated shareholder” — Reg. 4901(2), (2.3): “disposition” “dividend”, 
employee”, “employer” — ITA 248(1); “governing plan” — Reg. 4901(2): “Her Maj- 
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esty’ — Interpretation Act 35(1); “individual”, “insurance corporation”, ‘insurer’? — 
ITA 248(1); “licensed annuities provider” — ITA 147(1), 248(1); “month” — Interpre- 
tation Act 35(1); “mortgage investment corporation” — ITA 130.1(6), 248(1); “mutual 
fund trust” — ITA 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); 
“non-resident” —ITA 248(1); “obligation” — Reg. 4900(1)(g), (h), (i); “person” — 
ITA 248(1); “plan trust” — Reg. 4901(2); “prescribed” —ITA 248(1); “prescribed 
stock exchange” —ITA 248(29), Reg. 3200; “prescribed stock exchange in Can- 
ada” — Reg. 3200; “prescribed venture capital corporation” — Reg. 6700; “principal 
amount’, “property” —ITA 248(1); “province” — Interpretation Act 35(1); “public 
corporation” —ITA 89(1), 248(1); “qualifying share” — Reg. 4901(2); “registered 


home ownership savings plan”’—ITA 248(1); “registered investment” —ITA 
204.4(1), 248(1); “registered retirement income fund” — ITA 146.3(1), 248(1); “regis- 
tered retirement savings plan” — ITA 146(1), 248(1); “registered securities dealer’? — 


ITA 248(1); “related” — ITA 251(2)-(6); “resident in Canada” — ITA 250; “revoked 
plan” —ITA 204, Reg. 4901(2); “share”, “shareholder”, “‘small business corpora- 
tion” — ITA 248(1); “small business investment limited partnership” — Reg. 4901(2), 
5102(1); “small business investment trust” — Reg. 4901(2), 5103(1); “small business 
security” —Reg. 4901(2), 5100(2); “specified cooperative corporation” — ITA 
136(2), Reg. 4901(2); “specified corporation” — Reg. 4900(1)(t)(iv); “taxable in- 
come’ —ITA 248(1); “taxation year”—ITA 249; “taxpayer’—ITA 248(1); 
“trust” — ITA 104(1), 248(1), (3). 


Interpretation Bulletins [Reg. 4900]: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 


4901. Interpretation — (1) For the purposes of paragraphs 
204.4(2)(b), (d) and (f) and of subsection 204.6(1) of the Act, a pro- 
perty is a prescribed investment for a corporation or trust, as the 
case may be, if it is a qualified investment for a plan or fund de- 
scribed in paragraphs 204.4(1)(a) to (d) of the Act in respect of 
which the corporation or trust is seeking registration or has been 
registered, as the case may be. 


History: Subsec. 4901(1) amended by P.C. 2001-1106, subsec. 7(1), June 14, 2001, 
Canada Gazette, Part II, July 4, 2001, effective after April 1, 2001. 


(1.1) [Revoked] 


History: Subsec. 4901(1.1) revoked by P.C. 1994-1074, subsec. 2(1), June 23, 1994, 
Canada Gazette, Part Il, July 13, 1994, applicable after October 31, 1985. 


Para. 4901(1.1)(b) substituted by P.C. 1986-2590, s. 13, November 20, 1986, Canada 
Gazette, Part II, December 10, 1986, applicable after October 31, 1985. 


Subsec. 4901(1.1) added by P.C. 1986-772, subsec. 3(1), March 26, 1986, Canada Ga- 
zette, Part Il, April 16, 1986, effective after October 31, 1985. 


(2) In this Part, 


“allocation in proportion to patronage” has the meaning assigned 
by subsection 135(4) of the Act; 


“connected shareholder” of a corporation at any time is a person 
(other than an exempt person in respect of the corporation) who 
owns, directly or indirectly, at that time, not less than 10% of the 
issued shares of any class of the capital stock of the corporation or 
of any other corporation that is related to the corporation and, for 
the purposes of this definition, 


(a) paragraphs (a) to (e) of the definition “specified shareholder” 
in subsection 248(1) of the Act apply, and 


(b) an exempt person in respect of a corporation is a person who 
deals at arm’s length with the corporation where the total of all 
amounts, each of which is the cost amount of any share of the 
capital stock of the corporation, or of any other corporation that 
is related to it, that the person owns or is deemed to own for the 
purposes of the definition “specified shareholder” in subsection 
248(1) of the Act, is less than $25,000; 


Related Provisions: Reg. 4901(2.1), (2.2) — Additional rules. 


“consumer goods or services” has the meaning assigned by sub- 
section 135(4) of the Act; 


“designated shareholder” of a corporation at any time means a 
taxpayer who at that time 


(a) is, or is related to, a person (other than an exempt person) 
who owns, directly or indirectly, not less than 10% of the issued 
shares of any class of the capital stock of the corporation or of 


Reg. 
S. 4901(2) 


any other corporation that is related to the corporation and, for 
the purposes of this definition, 
(i) paragraphs (a) to (e) of the definition “specified share- 
holder” in subsection 248(1) of the Act apply, and 
(ii) an exempt person in respect of a corporation is a person 
who deals at arm’s length with the corporation where the to- 
tal of all amounts, each of which is the cost amount of any 
share of the capital stock of the corporation, or of any other 
corporation that is related to it, that the person owns or is 
deemed to own for the purposes of the definition “specified 
shareholder” in subsection 248(1) of the Act, is less than 
$25,000; 


(b) is or is related to a member of a partnership that controls the 
corporation, 


(c) is or is related to a beneficiary under a trust that controls the 
corporation, 


(d) is or is related to an employee of the corporation or a corpo- 
ration related thereto, where any group of employees of the cor- 
poration or of the corporation related thereto, as the case may 
be, controls the corporation, except where the group of employ- 
ees includes a person or a related group that controls the corpo- 
ration, or 


(e) does not deal at arm’s length with the corporation; 
Related Provisions: Reg. 4901(2.3) — Deemed designated shareholder. 


“soverning plan” means a registered retirement savings plan, a 
registered education savings plan, a registered retirement income 
fund, a deferred profit sharing plan or a revoked plan; 


“plan trust” means a trust governed by a governing plan; 


‘qualifying share’’, in respect of a specified cooperative corpora- 
tion and a registered retirement savings plan, registered education 
savings plan or registered retirement income fund, means a share of 
the capital or capital stock of the corporation where 


(a) ownership of the share or a share identical to the share is not 
a condition of membership in the corporation, or 


(b) a person who is an annuitant, a beneficiary or a subscriber 
under the plan or fund (or any other person related to that 
person) 


(i) has not received a payment from the corporation after No- 
vember 29, 1994 pursuant to an allocation in proportion to 
patronage in respect of consumer goods or services, and 


(ii) can reasonably be expected not to receive a payment, af- 
ter the acquisition of the share by the trust governed by the 
plan or fund, from the corporation pursuant to an allocation 
in proportion to patronage in respect of consumer goods or 
services; 


“revoked plan” has the meaning assigned by section 204 of the 
Act; 


“small business investment limited partnership” has the meaning 
assigned by subsection 5102(1); 


“small business investment trust” has the meaning assigned by 
subsection 5103(1); and 


“small business security” has the meaning assigned by subsection 
5100(2). 


“specified cooperative corporation” means 


(a) a cooperative corporation within the meaning assigned by 
subsection 136(2) of the Act, or 


(b) a corporation that would be a cooperative corporation within 

the meaning assigned by subsection 136(2) of the Act if the pur- 

pose described in that subsection were the purpose of providing 

employment to the corporation’s members or customers. 
History: The definition “governing plan” and the portion of the definition “qualifying 
share” before subpara. (b)(i) amended by P.C. 2001-1106, subsecs. 7(5), (7), June 14, 
2001, Canada Gazette, Part Il, July 4, 2001, applicable to property acquired after Octo- 
ber 27, 1998. 
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The definition “revoked plan” amended by the said P.C. 2001-1106, subsec. 7(6), ef- 
fective after April 1, 2001. 

The definitions “allocation in proportion to patronage”, “consumer goods or services”, 
and “qualifying share” added, the definition “connected shareholder” and para. (a) of 
“designated shareholder” amended, by P.C. 1995-1820, subsecs. 2(3), (4), (6), October 
31. 1995, Canada Gazette, Part Il, November 15, 1995; “connected shareholder” 
amendment and “allocation in proportion to patronage”, “consumer goods or services”, 
and “qualifying share” additions applicable after December 2, 1992, 


* except that where a property was acquired by a trust governed by an RRSP or 
RRIE before November 30, 1994 and the annuitant under the fund. or plan would, if 
the amended definition of “connected shareholder” applied, be a connected share- 
holder of the corporation immediately after that time, the amended definition of 
“connected shareholder” would not apply in respect of that acquisition; and 


with respect to property acquired before November 30, 1994, para. (a) of “qualify- 
ing share” shall be read as follows: 

(a) the share is not required to be purchased as a condition of membership in the 
corporation, or; 

para. (a) of “designated shareholder” applicable to property acquired after November 
29, 1994. 

The definitions ‘‘connected shareholder”, “specified cooperative corporation” added by 
P.C, 1994-1074, subsec. 2(2), June 23, 1994, Canada Gazette, Part II, July 13, 1994, 
applicable after December 2, 1992. 

Paras. (b) to (d) of “designated shareholder” substituted by P.C. 1990-1837, s. 1, Au- 
gust 28, 1990, Canada Gazette, Part Il, September 12, 1990, applicable after 1988. 


D9) 366 


“Designated shareholder”, “small business investment limited partnership”, “small bus- 
iness investment trust” and “small business security” added by P.C. 1986-772, subsec. 
3(2), March 26, 1986, Canada Gazette, Part II, April 16, 1986, effective after October 
31, 1985. 


(2.1) For the purposes of the definition “connected shareholder” in 
subsection (2) and of subsection (2.2), each share of the capital of a 
specified cooperative corporation and all other shares of the capital 
of the corporation that have attributes identical to the attributes of 
that share shall be deemed to be shares of a class of the capital stock 
of the corporation. 

History: Subsec. 4901(2.1) added by P.C. 1995-1820, subsec. 2(8), October 31, 1995, 
Canada Gazette, Part Il, November 15, 1995, applicable after December 2, 1992, ex- 
cept that it does not apply where a property was acquired by a trust governed by an 
RRSP or RRIF before November 30, 1994 and the annuitant under the fund or plan 
would, if Reg. 4901(2.1)-(2.3) and the amended version of 4901(2)“connected share- 
holder’ applied, be a connected shareholder of the corporation immediately after that 
time. 


(2.2) For the purpose of this Part, a person is deemed to be a con- 
nected shareholder of a corporation at any time where the person 
would be a connected shareholder of the corporation at that time if, 
at that time, 


(a) the person had each right that the person would be deemed to 
own at that time for the purposes of the definition “specified 
shareholder” in subsection 248(1) of the Act if that right were a 
share of the capital stock of a corporation; 


(b) the person owned each share of a class of the capital stock of 
a corporation that the person had a right at that time under a 
contract, in equity or otherwise, either immediately or in the fu- 
ture and either absolutely or contingently, to acquire; and 


(c) the cost amount to the person of a share referred to in para- 

graph (b) were the cost amount to the person of the right to 

which the share relates. 
History: Subsec. 4901(2.2) added by P.C. 1995-1820, subsec. 2(8), October 31, 1995, 
Canada Gazette, Part Il, November 15, 1995, applicable after December 2, 1992, ex- 
cept that it does not apply where a property was acquired by a trust governed by an 
RRSP or RRIF before November 30, 1994 and the annuitant under the fund or plan 
would, if Reg. 4901(2.1)-(2.3) and the amended version of 4901(2)*corinected share- 
holder” applied, be a connected shareholder of the corporation immediately after that 
time. 


(2.3) For the purpose of this Part, a person is deemed to be a desig- 
nated shareholder of a corporation at any time if the person would 
be a designated shareholder of the corporation at that time if, at that 
time, paragraphs (2.2)(a) to (c) applied in respect of that person. 

History: Subsec. 4901(2.3) added by P.C. 1995-1820, subsec. 2(8), October 31, 1995, 


Canada Gazette, Part Il, November 15, 1995, applicable to property acquired after No- 
vember 29, 1994. 


(3) [Repealed] 


Income Tax Regulations 


History: Subsec. 4901(3) repealed by P.C. 2005-1508, s. 7, August 31, 2005, Canada 
Gazette, Part Il, September 21, 2005, in force September 21, 2005. 


Definitions [Reg. 4901]: “allocation in proportion to patronage” —ITA 135(4), 
Reg. 4901(2); “amount” — ITA 248(1); “arm’s length” —ITA 251(1); “connected 
shareholder” — Reg. 4901(2), (2.1), (2.2); “consumer goods or services” —ITA 
135(4), Reg. 4901(2); “corporation” —ITA 248(1), Interpretation Act 35(1); “cost 
amount” —-ITA 248(1); “deferred profit sharing plan” — ITA 147(1), 248(1); “desig- 
nated shareholder” — Reg. 4901(2), (2.3); “employee”, “employment” — ITA 248(1); 
“governing plan” — Reg. 4901(2); “person”, “property”, “registered home ownership 
savings plan” —ITA 248(1); “registered retirement income fund” —ITA 146.3(1), 
248(1); “registered retirement savings plan” —ITA 146(1), 248(1); “related” — ITA 
251(2)-(6); “revoked plan” —ITA 204, Reg. 4901(2); “share” — Reg. 4901(2.1); 
“specified cooperative corporation” — ITA 136(2), Reg. 4901(2); “taxpayer” — ITA 
248(1); “trust? —ITA 104(1), 248(1), (3). 


PART L — [REPEALED] 


History: Part L repealed by P.C. 2005-1508, s. 9, August 31, 2005, Canada Gazette, 
Part II, September 21, 2005, deemed to have come into force June 29, 2005. 


Para. 5000(1.4)(a) amended by the said P.C. 2005-1508, subsec. 8(1), applicable after 
2002. 

Paras. (b) to (d) of “qualified limited partnership” in subsec. 5000(7) amended, and 
paras. (e) and (e.1) added, by the said P.C. 2005-1508, subsec. 8(2), applicable for the 
purpose of determining if a partnership is, at any time after 2002, a qualified limited 
partnership. 

Subparas. (f)(iv.1) and (iv.2) added to “qualifed limited partnership” in subsec. 
5000(7), subpara. (f)(v) amended, by the said P.C. 2005-1508, subsec. 8(3), applicable 
for the purpose of determining if a partnership is, at any time after 2002, a qualified 
limited partnership. 

Para. (i) of “qualified limited partnership” in subsec. 5000(7) repealed by the said P.C. 
2005-1508, subsec. 8(4), applicable for the purpose of determining if a partnership is, 
at any time after 2002, a qualified limited partnership. 

The definition “specified property” added to subsec. 5000(7) by the said P.C. 2005- 
1508, subsec. 8(5), applicable after 2002. 


Para. 5000(1.1)(c) repealed by P.C. 2003-1497, subsec. 3(1), October 2, 2003, Canada 
Gazette, Part 11, October 22, 2003, applicable after 2001. 


Subsecs. 5000(1.3) to (1.6) and the definition “limited unit” in subsec, 5000(7) added 
by the said P.C. 2003-1497, subsecs. 3(2), (3), applicable after 2001. 


Para. (e) of “qualified limited partnership” in subsec. 5000(7) repealed by the said P.C. 
2003-1497, subsec. 3(5), applicable for the purpose of determining if a partnership is, 
at any time after 2001, a “qualified limited partnership”. 

The opening words of subpara. (c)(i) of “specified international finance trust” in sub- 
sec. 5000(7) amended to replace “to and acquired from” with “to” by the said P.C. 
2003-1497, subsec. 3(5), applicable to months that end after 1998. 


Para. 5000(1)(c.2) added by P.C. 2001-1106, subsec. 8(2), June 14, 2001, Canada Ga- 
zette, Part HI, July 4, 2001, applicable to months that end after 1993. 


Paras. 5000(1)(e) and (2)(c) amended by the said P.C. 2001-1106, subsecs. 8(3), (4), 
applicable to months that end after 1999, except that in applying the para. where the 


relevant period for a particular month ends in 2000, the reference to “30%” shall be 
read as “25%”, 


Subpara. (e)(i) of “qualified limited partnership” in subsec. 5000(7) amended by the 
said P.C. 2001-1106, subsec. 8(5), applicable to periods that occur after 1985. 
Subpara. (i)(vi) of “qualified limited partnership” amended, and subparas. (i)(vii) and 
(vill) added, by the said P.C. 2001-1106, subsec. 8(6), applicable after 1999. 


Subpara. 5002(a)(iv) amended, and subpara. (a)(v) added, by the said P.C. 2001-1106, 
s. 9, applicable to months that end after 1993. 


Cl. (c)()(E) of “specified international finance trust” amended to replace “the Export 
Development Corporation” with “Export Development Canada” by 2001, c. 33, para. 
30(a), in force December 21, 2001. 


Paras. 5000(1.1)(d) and (e) added by P.C. 2000-725, subsec. 1(1), May 18, 2000, Can- 
ada Gazette, Part II, June 7, 2000, para. (d) applicable to months that end after 1998, 
and para. (e) applicable to months that end after 1997. 


“Designated limited partnership” added to subsec. 5000(7) by the said P.C. 2000-725, 
subsec. 1(2), applicable to months that end after 1997. 


“Specified international finance trust” added to subsec. 5000(7) by the said P.C. 2000- 
725, subsec. 1(2), applicable to months that end after 1998. 


Subsecs. 5000(8) to (11) added the said by P.C. 2000-725, subsec. 1(3), applicable to 
months that end after 1997. 


ahs opening words of subsec. 5000(7) amended by P.C. 2000-183, subsec. 2(1), Febru- 
ary 17, 2000, Canada Gazette, Part H, March 1, 2000, applicable after 1992. 


GIR(G) substituted for cls. (a)(i)(C) and (D) of “pooled fund trust” in subsec. 5000(7), 
oe os @OE) to (H) renumbered as cls. (a)(i)(D) to (G), respectively, by the said 
-C, 2000-183, subsecs, 2(2), (3), applicable after 1995, 


S. 5002 added by the said P.C. 2000-183, s. 3, applicable to months that end after 1992. 
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Subpara. (a)(i) of “pooled fund trust” in subsec. 5000(7) substituted by P.C. 1997-100, 
s, 1, January 28, 1997, Canada Gazette, Part Il, February 5, 1997, applicable after 
1995. 


Definition of “pooled fund trust” in subsec, 5000(7) amended by P.C. 1994-1074, s. 3, 
June 23, 1994, Canada Gazette, Part I, July 13, 1994, applicable after 1989. 


Para. 5000(1)(e) and subsec. 5000(2) substituted by P.C, 1992-258, subsecs. 1(1), (2), 
February 13, 1992, Canada Gazette, Part Il, February 26, 1992, applicable to months 
ending after 1989 except that for months in 1990, 1991, 1992 and 1993 the reference in 
paras. (1)(e) and (2)(c) to “20 per cent” shall be read as “12 per cent”, 14 per cent”, 
“16 per cent” and “18 per cent” respectively. 


Subsecs. 5000(3) to (6) substituted by the said P.C. 1992-258, subsec. 1(2), applicable 
to months ending after 1989. 


That portion of “qualified limited partnership” in subsec. 5000(7) preceding para. (a), 
and para. (i) thereof, substituted by the said P.C. 1992-258, subsecs. 1(2), (4), applica- 
ble after 1989. 


“Resource property trust” in subsec. 5000(7) amended by P.C. 1991-2540, s. 8, Decem- 
ber 16, 1991, Canada Gazette, Part I, January 15, 1992, applicable after 1985. 


Para. 5000(1)(e) substituted by P.C. 1990-1837, subsec. 2(1), August 28, 1990, Canada 
Gazette, Part Il, September 12, 1990. 


Subsec, 5000(1.2) added by the said P.C. 1990-1837, subsec. 2(2), applicable to 1987 
et seq. 


Paras. 5000(2)(a), (b) substituted by the said P.C. 1990-1837, subsec. 2(3), applicable 
September 12, 1990. 


Cl. (a)(i)(A) of “pooled fund trust” in subsec, 5000(7) substituted by the said P.C. 
1990-1837, subsec. 2(4), applicable after October 31, 1985. 


Para. (e) of “qualified limited partnership” in subsec. 5000(7) substituted by the said 
P.C. 1990-1837, subsec. 2(5), applicable after October 31, 1985. 


S. 5001 added by the said P.C. 1990-1837, s. 3, applicable to 1987 et seq. 


Subsec. 5000(1.1) added by P.C. 1986-772, subsec. 4(1), March 26, 1986, Canada Ga- 
zette, Part Il, April 16, 1986, effective after October 31, 1985. 


“Qualified limited partnership” added to subsec. 5000(7) by the said P.C. 1986-772, 
subsec. 4(2), effective after October 31, 1985. 


Para. 5000(1)(c.1) added by P.C. 1985-2351, subsec. 1(1), July 24, 1985, Canada Ga- 
zette, Part Il, August 7, 1985, applicable with respect to trusts created after November 
12, 1981. 


“Resource property trust” added to subsec. 5000(7) by the said P.C. 1985-2351, subsec. 
1(2), applicable with respect to trusts created after November 12, 1981. 


Cl. (a)(i)(A) and subpara. (a)(ii) of “pooled fund trust” in subsec. 5000(7) substituted 
by P.C. 1981-2518, s. 5, September 16, 1981, Canada Gazette, Part II, October 14, 
1981, effective January 1, 1981. 


Part L was consolidated by the Consolidated Regulations of Canada, chapter 945, pro- 
claimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Gazette, 
Part If, August 8, 1979. 


PART LI — DEFERRED INCOME PLANS, 
INVESTMENTS IN SMALL BUSINESS 


History: Part LI (ss. 5100-5104) substituted by P.C. 1986-772, s. 5, March 26, 1986, 
Canada Gazette, Part II, April 16, 1986, effective after October 31, 1985. 


Former Part LI, which defined “permanent establishment”, was consolidated by the 
Consolidated Regulations of Canada, chapter 945, proclaimed in force August 15, 
1979, by P.C. 1979-1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


5100. (1) In this Part, 


“designated rate”, at any time, means 150 per cent of the highest 
of the prime rates generally quoted at that time by the banks to 
which Schedule A to the Bank Act applies; 


“eligible corporation”, at any time, means 

(a) a particular corporation that is a taxable Canadian corpora- 

tion all or substantially all of the property of which is at that 

time 
(i) used in a qualifying active business carried on by the par- 
ticular corporation or by a corporation controlled by it, 
(ii) shares of the capital stock of one or more eligible corpo- 
rations that are related to the particular corporation, or debt 
obligations issued by those eligible corporations, 
(iii) any combination of the properties described in subpara- 
graph (i) and (11), 

(a.1) a specified holding corporation, or 

(b) a venture capital corporation described in section 6700, 


Reg. 
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but does not include 
(c) a corporation (other than a mutual fund corporation) that is 
(i) a trader or dealer in securities, 
(ii) a bank, 


(iii) a corporation licensed or otherwise authorized under the 
laws of Canada or a province to carry on in Canada the busi- 
ness of offering to the public its services as a trustee, 


(iv) a credit union, 
(v) an imsurance corporation, or 


(vi) a corporation the principal business of which is the lend- 
ing of money or the purchasing of debt obligations or a com- 
bination of them, 


(d) a corporation controlled by one or more non-resident 
persons, 


(e) a venture capital corporation, other than a venture capital 
corporation described in section 6700, or 


(f) a corporation that has made an election in respect of a partic- 
ular taxation year under subparagraph (iv) of the description of 
B in paragraph 204.82(2.2)(c.1) of the Act, if that time is in the 
12-month period that begins on the day that is six months after 
the day on which the particular taxation year ends; 


Related Provisions: ITA 256(6), (6.1) — Meaning of “controlled”. 


History: Paras. (b) and (e) of the definition “eligible corporation” in subsec. 5100(1) 
amended to replace “prescribed venture capital corporation described in section 6700” 
with “venture capital corporation described in section 6700” by P.C. 2001-1370, para. 
8(b), August 1, 2001, Canada Gazette, Part II, August 15, 2001, applicable after June 
9, 2001. 


Para. (f) of “eligible corporation” added by the said P.C. 2001-1370, subsec. 1(2), ap- 
plicable to taxation years that begin after 1997. 


Para. (c) of “eligible corporation” amended by P.C. 1999-249, subsec. 2(2), February 
18, 1999, Canada Gazette, Part Il, March 3, 1999, applicable to taxation years that end 
after February 22, 1994. Para. (c) also was amended by P.C. 1999-249, subsec. 2(1), 
applicable to 1991 et seq. to read as follows: 


(c) a corporation (other than a mutual fund corporation) that is a taxpayer de- 
scribed in subsection 39(5) of the Act, 


Subpara. (a)(ii) of “eligible corporation” substituted, and para. (a.1) added, by P.C. 
1990-1837, subsecs. 4(1), (2), August 28, 1990, Canada Gazette, Part II, September 12, 
1990, applicable after October 31, 1985. 

Para. (d) of “eligible corporation” substituted by subsec. 4(3) of the said P.C. 1990- 
1837, applicable after 1988. 


1.T. Technical News: 25 (Silicon Graphics case — dispersed control is not control). 


“qualifying active business”, at any time, means any business car- 
ried on primarily in Canada by a corporation, but does not include 


(a) a business (other than a business of leasing property other 
than real property) the principal purpose of which is to derive 
income from property (including interest, dividends, rent and 
royalties), or 


(b) a business of deriving gains from the disposition of property 
(other than property in the inventory of the business), 


and, for the purposes of this definition, a business carried on prima- 
rily in Canada by a corporation, at any time, includes a business 
carried on by the corporation if, at that time, 


(c) at least 50 per cent of the full time employees of the corpora- 
tion and all corporations related thereto employed in respect of 
the business are employed in Canada, or 


(d) at least 50 per cent of the salaries and wages paid to employ- 
ees of the corporation and all corporations related thereto em- 
ployed in respect of the business are reasonably attributable to 
services rendered in Canada; 


“qualifying obligation”, at any time, means a bond, debenture, 
mortgage, note or other similar obligation of a corporation de- 
scribed in paragraph 149(1)(0.2) or (0.3) of the Act, if 


(a) the obligation was issued by the corporation after October 
31, 1985, 
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(b) the corporation used all or substantially all of the proceeds of | “specified property” means property described in any of (a), (b), 
the issue of the obligation within 90 days after the receipt | (c), (f) and (g) of the definition “qualified investment” in section 
thereof to acquire 204 of the Act. 


(i) small business securities, 


History: “Specified property” in subsec. 5100(1) amended by P.C. 2005-1508, subsec. 
10(1), August 31, 2005, Canada Gazette, Part II, September 21, 2005, deemed to have 


(ii) interests of a limited partner in small business investment | come into force June 29, 2005. 


limited partnerships, 
(iii) interests in small business investment trusts, or 


(2) [Small business security] — For the purposes of this Part 
and clause (b)(iii)(A) of the definition “eligible investment” in sub- 


(iv) any combination of the properties described in subpara- | section 204.8(1) of the Act, a small business security of a person, at 
graphs (i) to (ii) any time, is property of that person that is, at that time, 


and, except as provided in subsection 5104(1), the corporation 
was the first person (other than a broker or dealer in securities) 
to have acquired the properties and the corporation has owned 
the properties continuously since they were so acquired, 


(c) the corporation does not hold, and no group of persons who 
do not deal with each other at arm’s length and of which it is a 
member holds, more than 30 per cent of the outstanding shares 
of any class of voting stock of another corporation, except where 
all or any part of those shares were acquired in specified circum- 
stances, within the meaning of subsection 5104(2), 


(d) the recourse of the holder of the obligation against the corpo- 
ration with respect to the obligation is limited to the properties 
acquired with the proceeds of the issue of the obligation and any 
properties substituted therefor, and 


(e) the properties acquired with the proceeds of the issue of the 
obligation have not been disposed of, unless the disposition oc- 
curred within the 90 day period immediately preceding that 
time; 
History: The opening words of the definition “qualifying obligation” in subsec. 
5100(1) amended by P.C. 1994-1817, para. 62(f), November 1, 1994, Canada Gazette, 
Part II, November 30, 1994. 


“specified holding corporation’’, at any time, means a taxable Ca- 
nadian corporation where 


(a) all or substantially all of the collective property of the corpo- 
ration and of all other corporations controlled by it (each of 
which other corporations is referred to in this definition as a 
“controlled corporation”), other than shares in the capital stock 
of the corporation or of a corporation related to it and debt obli- 
gations issued by it or by a corporation related to it, is at that 
time used in a qualifying active business carried on by the cor- 
poration, and 


(b) all or substantially all of the property of the corporation is at 
that time 


(i) property used in a qualifying active business carried on by 
the corporation or a controlled corporation, 


(ii) shares of the capital stock of one or more controlled cor- 
porations or eligible corporations related to the corporation, 


(iii) debt obligations issued by one or more controlled corpo- 
rations or eligible corporations related to the corporation, or 


(iv) any combination of the properties described in subpara- 
graphs (i), (ii) and (111), 
and in a determination of whether property is used in a qualifying 
active business for the purposes of paragraph (a), 


(c) where a business is carried on by a controlled corporation, 


(i) the business shall be deemed to be a business. carried on 
only by the corporation, and 


(ii) the controlled corporation shall be deemed to be the cor- 
poration in the application of paragraphs (c) and (d) of the 
definition “qualifying active business”, and 
(d) if a business of the corporation is substantially similar to one 
or more other businesses of the corporation, all those businesses 
shall be deemed collectively to be one business of the 
corporation. 
Related Provisions: ITA 256(6), (6.1) — Meaning of “controlled”. 
History: “Specified holding corporation” added by P.C. 1990-1837, subsec. 4(4), Au- 


gust 28, 1990, Canada Gazette, Part II, September 12, 1990, applicable after October 
31, 1985. 
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(a) a share of the capital stock of an eligible corporation, 


(b) a debt obligation of an eligible corporation (other than a ven- 
ture capital corporation described in section 6700) that does not 
by its terms or any agreement related to the obligation restrict 
the corporation from incurring other debts and that is 


(i) secured solely by a floating charge on the assets of the 
corporation and that by its terms or any agreement related 
thereto is subordinate to all other debt obligations of the cor- 
poration (other than a small business security issued by the 
corporation, or a debt obligation that is owing by the corpo- 
ration to a shareholder of the corporation or a person related 
to a shareholder of the corporation and that is not secured in 
any manner whatever), or 


(ii) not secured in any manner whatever, 
other than a debt obligation that 


(iii) where the debt obligation specifies an invariant rate of 
interest, has an effective annual rate of return that exceeds 
the designated rate for the day on which the obligation was 
issued, and 


(iv) in any other case, may have an effective annual rate of 
return at a particular time that exceeds the designated rate at 
the particular time, 


(c) an option or right granted by an eligible corporation in con- 
junction with the issue of a share or debt obligation that qualifies 
as a small business security to acquire a share of the capital 
stock of the corporation, or 


(d) an option or right granted for no consideration by an eligible 
corporation to a holder of a share that qualifies as a small busi- 
ness securities to acquire a share of the capital stock of the 
corporation 

immediately after the time of acquisition thereof, 


(e) the aggregate of the cost amounts to the person of all shares, 
options, rights and debt obligations of the eligible corporation 
and all corporations associated therewith held by the person 
does not exceed $10,000,000, and 


(f) the total assets (determined in accordance with generally ac- 
cepted accounting principles, on a consolidated or combined ba- 
sis, where applicable) of the eligible corporation and all corpora- 
tions associated with it do not exceed $50,000,000 


and includes 


(g) property of the person that is, at that time, 
(i) a qualifying obligation, or 
(ii) [Repealed] 


(ili) a security (in this subparagraph referred to as the “new 
security”) described in any of paragraphs (a) to (d), where 
the new security was issued at a particular time 


(A) in exchange for, on the conversion of, or in respect of 
rights pertaining to a security (in this paragraph referred 
to as the “former security”) that would, if this subsection 
were read without reference to this subparagraph and par- 
agraph (h), be a small business security of the person im- 
mediately before the particular time, and 


(B) pursuant to an agreement entered into before the par- 
ticular time and at or before the time that the former se- 
curity was last acquired by the person, or 
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(h) where the person is a small business investment corporation, 
small business investment limited partnership or small business 
investment trust, property of the person that is, at that time, a 
security (in this paragraph referred to as the “new security”) de- 
scribed in any of paragraphs (a) to (d), where the new security 
was issued at a particular time not more than 5 years before that 
time in exchange for, on the conversion of, or in respect of rights 
pertaining to a security that would, if this subsection were read 
without reference to this paragraph, be a small business security 
of the person immediately before the particular time. 


Related Provisions: ITA 204.8(1)“eligible investment”(f). 


History: The opening words of subsec. 5100(2) amended by P.C. 2005-1508, subsec. 
10(2), August 31, 2005, Canada Gazette, Part II, September 21, 2005, applicable to 
taxation years that begin after 2004. 


Subpara. 5100(2)(g)(ii) repealed by the said P.C. 2005-1508, subsec. 10(3), deemed to 
have come into force June 29, 2005. 


The opening words of para. 5100(2)(b) amended by P.C. 2001-1370, para. 8(c), August 
1, 2001, Canada Gazette, Part Il, August 15, 2001, applicable after June 9, 2001. 


The opening words of para. 5100(2)(b) amended by P.C. 1998-782, s. 1, May 7, 1998, 
Canada Gazette, Part Il, May 27, 1998, applicable to debt obligations issued after De- 
cember 5, 1996, other than debt obligations that were required to be issued pursuant to 
agreements in writing made on or before that date. 


The opening words of para. 5100(2)(f) substituted by P.C. 1994-1074, subsec. 4(1), 
June 23, 1994, Canada Gazette, Part I, July 13, 1994, applicable after 1991. 


All that portion of subsec. 5100(2) following para. (f) substituted by P.C. 1992-258, 
subsec. 2(1), February 13, 1992, Canada Gazette, Part II, February 26, 1992, applica- 
ble to property acquired after 1989. 


That portion of para. 5100(2)(b) preceding subpara. (11) substituted by P.C. 1990-1837, 
subsec. 4(5), August 28, 1990, Canada Gazette, Part Il, September 12, 1990, applicable 
in respect of debt obligations issued after September 12, 1990 other than debt obliga- 
tions that were required to be issued pursuant to agreements in writing entered into on 
or before that date. 


That portion of subsec. 5100(2) following para. (f) substituted by P.C. 1987-371, sub- 
sec. 1(1), March 5, 1987, Canada Gazette, Part I], March 18, 1987, effective after Oc- 
tober 31, 1985. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


(2.1) [Prescribed venture capital corporation] — Where all 
or part of the property of a person consists of the shares of the capi- 
tal stock of a venture capital corporation described in section 6700, 
options or rights granted by the corporation, or debt obligations of 
the corporation, 


(a) the aggregate of the cost amounts to the person of all such 
property shall be deemed for the purposes of paragraph (2)(e) 
not to exceed $10,000,000; and 


(b) the total assets (determined in accordance with generally ac- 
cepted accounting principles, on a consolidated or combined ba- 
sis, where applicable) of the corporation and all corporations as- 
sociated with it shall be deemed for the purposes of paragraph 
(2)(f) not to exceed $50,000,000. 


History: Subsec. 5100(2.1) amended to replace “prescribed venture capital corporation 
within the meaning assigned by” with “venture capital corporation described in” by 
P.C. 2001-1370, para. 7(a), August 1, 2001, Canada Gazette, Part Il, August 15, 2001, 
applicable after June 9, 2001. 


Para. 5100(2.1)(b) amended by P.C. 1994-1074, subsec. 4(2), June 23, 1994, Canada 
Gazette, Part Il, July 13, 1994, applicable after 1991. 


Subsec. 5100(2.1) added by P.C. 1990-1837, subsec. 4(6),; August 28, 1990, Canada 
Gazette, Part II, September 12, 1990, applicable after October 31, 1985. 


(3) [Interpretation for subsec. (2)] — For the purposes of sub- 
section (2), 


(a) in determining the effective annual rate of return in respect 
of a debt obligation of an eligible corporation, the value of any 
right to convert the debt obligation or any part thereof into, or to 
exchange the debt obligation or any part thereof for, shares of 
the capital stock of the corporation or an option or right to ac- 
quire such shares shall not be considered; and 


Reg. 
S. 5101(1)(b)(iv)(A) 


(b) a corporation shall be deemed not to be associated with an- 
other at any time where the corporation would not be associated 
with the other if 


(i) the references to “controlled, directly or indirectly, in any 
manner whatever” in section 256 of the Act (other than sub- 
section (5.1) thereof) were read as references to “‘controlled”’, 
and 


(ii) such rights described in subsection 256(1.4) of the Act 
and shares, as were held at that time by a small business in- 
vestment corporation, small business investment limited part- 
nership or small business investment trust, were disregarded. 


History: Subsec. 5100(3) substituted by P.C. 1990-1837, subsec. 4(7), August 28, 
1990, Canada Gazette, Part Il, September 12, 1990, applicable after 1988. 


(4) [Repealed] 


History: Subsec. 5100(4) repealed by P.C. 2005-1508, subsec. 10(4), August 31, 2005, 
Canada Gazette, Part Il, September 21, 2005, deemed to have come into force June 29, 
2005. 


Para. 5100(4)(b) substituted by P.C. 1992-258, subsec. 2(2), February 13, 1992, Can- 
ada Gazette, Part Il, February 26, 1992, applicable to property acquired after 1989, 


Paras. 5100(4)(d), (e) added by P.C. 1990-1837, subsec. 4(8), August 28, 1990, Can- 
ada Gazette, Part Il, September 12, 1990, applicable after 1989. 


Subsec. 5100(4) added by P.C. 1987-371, subsec. 1(2), March 5, 1987, Canada Ga- 
zette, Part Il, March 18, 1987, effective after October 31, 1985. 


Definitions [Reg. 5100]: “arm’s length” —ITA 251(1); “associated” — Reg. 
5100(3)(b); “bank” — ITA 248(1), Interpretation Act 35(1); “business” — ITA 248(1); 
“Canada” —ITA 255, Interpretation Act 35(1); “controlled” —ITA 256(6), (6.1): 
“corporation” —ITA 248(1), Interpretation Act 35(1); “cost amount”, “credit 
union” —ITA 248(1); “designated rate’—Reg. 5100(1); “disposed” —ITA 
248(1)“disposition”; “disposition” — ITA 248(1); “dividend” — ITA 248(1); “eligible 
corporation” — Reg. 5100(1); “employed”, “employee” — ITA 248(1); “former secur- 
ity’ — Reg. 5100(2)(g)(ii1)(A); “insurance corporation”, “inventory” — ITA 248(1); 
“new security” — Reg. 5100(2)(g)(iii), 5100(2)(h); “non-resident” —ITA 248(1); 
“person” — ITA 248(1), Reg. 5104(6); “prescribed” — ITA 248(1); “prescribed ven- 
ture capital corporation” — Reg. 6700: “property” — ITA 248(1); “province” — Jnter- 
pretation Act 35(1); “qualifying active business” — Reg. 5100(1); “qualifying obliga- 
tion” —ITA 149(1)(0.2), (0.3), Reg. 5100(1); “related” —ITA 251(2)-(6): “share”, 
“shareholder” —ITA 248(1); “small business investment corporation” — Reg. 
5101(1); “small business investment limited partnership” — Reg. 5102(1); “small busi- 
ness security’ —Reg. 5100(2), 5104(3), (5); “specified circumstances” — Reg. 
5104(2); “specified holding corporation” —Reg. 5100(1); “substituted” — ITA 
248(5); “taxable Canadian corporation” —ITA 89(1), 248(1); “taxpayer” — ITA 
248(1); “trust” —ITA 104(1), 248(1), (3). 


5101. [Small business investment corporation] — (1) Sub- 
ject to subsection (4), for the purposes of this Part and paragraph 
149(1)(0.3) and paragraph (b) of the definition “small business pro- 
perty”’ in subsection 206(1) of the Act, a corporation is a small busi- 
ness investment corporation at any time if it is a Canadian corpora- 
tion incorporated after May 22, 1985 and at all times after it was 
incorporated and before that time 


(a) all of the shares, and rights to acquire shares, of the capital 
stock of the corporation were owned by 


(i) one or more registered pension plans, 


(ii) one or more trusts all the beneficiaries of which were reg- 
istered pension plans, 


(iii) one or more related segregated fund trusts (within the 
meaning assigned by paragraph 138.1(1)(a) of the Act) all 
the beneficiaries of which were registered pension plans, or 


(iv) one or more persons prescribed by section 4802 for the 
purposes of clause 149(1)(0.2)(iv)(D) of the Act; 


(b) its only undertaking was the investing of its funds and its 
investments consisted solely of 


(i) small business securities, 

(ii) interests of a limited partner in small business investment 
limited partnerships, 

(iii) interests in small business investment trusts, 

(iv) property (other than a small business security) that is 


(A) a share of the capital stock of a corporation (other 
than a share that is issued to the corporation and that is 
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either a share described in section 66.3 of the Act or a 
share in respect of which an amount has been designated 
under subsection 192(4) of the Act), or 


(B) a put, call, warrant or other right to acquire or sell a 
share described by clause (A), 
(v) specified properties, or 
(vi) any combination of properties described in any of sub- 
paragraphs (i) to (v) 
and, except as provided in subsection 5104(1), with respect to 
properties referred to in any of subparagraphs (i) to (iii), the cor- 
poration was the first person (other than a broker or dealer in 
securities) to have acquired the properties and the corporation 
has owned the properties continuously since they were so 
acquired; 
(c) it has complied with subsection (2); 


(d) it did not hold, and no group of persons who did not deal 
with each other at arm’s length and of which it was a member 
held, more than 30 per cent of the outstanding shares of any 
class of voting stock of a corporation, except where 


(i) all or any part of those shares were acquired in specified 
circumstances within the meaning of subsection 5104(2), or 


(ii) those shares were of any class of voting stock of a ven- 
ture capital corporation described in section 6700; 


(e) it has not borrowed money except from its shareholders; and 


(f) it has not. accepted deposits. 
Related Provisions: ITA 253.1 — Limited partner not considered to carry on busi- 
ness of partnership. 


History: Subpara. 5101(1)(b)(iv) amended by P.C. 2005-1508, s. 11, August 31, 2005, 
Canada Gazette, Part I, September 21, 2005, deemed to have come into force June 29, 
2005. 


Subpara. 5101(1)(d)(ii) amended to replace “prescribed venture capital corporation 
within the meaning assigned by” with “venture capital corporation described in” by 
P.C, 2001-1370, para. 7(b), August 1, 2001, Canada Gazette, Part Il, August 15, 2001, 
applicable after June 9, 2001. 

Para. 5101(1)(b)(iv) added, paras. (iv), (v) renumbered as (v) and (vi), by P.C. 1994- 
1074, s. 5, June 23; 1994, Canada Gazette, Part I, July 13, 1994, applicable after 1990. 
Para. 5101(1)(a) amended by P.C. 1991-2540, s. 8, December 16, 1991, Canada Ga- 
zette, Part I, January 15, 1992, applicable after 1985. 


Para. 5101(1)(d) substituted by P.C. 1990-1837, s. 5, August 28, 1990, Canada Ga- 
zette, Part Il, September 12, 1990, applicable after October 31, 1985. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


(2) Every small business investment corporation shall at all times 
hold properties referred to in subparagraphs (1)(b)(i) to (iii), the ag- 
gregate of the cost amounts of which is not less than 75 per cent of 
the amount, if any, by which 


(a) the aggregate of all amounts each of which is the amount of 
consideration for the issue of shares of its capital stock or debt to 
its shareholders or the amount of a contribution of capital by its 
shareholders received by it more than 90 days before that time 


exceeds 
(b) the aggregate of 


(i) all amounts paid by it before that time to its shareholders 
as a return of capital or a repayment of debt, and 


(ii) the amount, if any, by which the aggregate of its losses 
from the disposition of properties disposed of before that 
time exceeds the aggregate of its gains from the disposition 
of properties disposed of before that time. 


(3) For the purposes of subsection (2), where a small business in- 
vestment corporation disposes of a property referred to in subpara- 
graphs (1)(b)(i) to (iii), it shall be deemed to continue to hold the 
investment for a period of 90 days following the date of the 
disposition. 


(4) For the purposes of paragraph 149(1)(0.3) of the Act, where a 
small business investment corporation holds an interest in a partner- 
ship or trust that qualified as a small business investment limited 
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partnership or small business investment trust, as the case may be, 
when the interest was acquired and that, but for this subsection, 
would cease at a subsequent time to so qualify, the interest in the 
partnership or trust shall be deemed to be an interest in a small busi- 
ness investment limited partnership or small business investment 
trust, as the case may be, for the 24 months immediately following 
the subsequent time. 

Definitions [Reg. 5101]: “amount” — ITA 248(1); “arm’s length” —ITA 251(1); 
“borrowed money”, “business” —ITA 248(1); “Canadian corporation” — ITA 89(1), 
248(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “cost amount’? —ITA 
248(1); “disposed”, “disposes” —ITA 248(1)“disposition”, “disposition” — ITA 
248(1); “month” — Interpretation Act 35(1); “person” —ITA 248(1), Reg. 5104(6); 
“prescribed” — ITA 248(1); “prescribed venture capital corporation” — Reg.. 6700; 
“property”, “registered pension plan” —ITA 248(1); “related” —ITA 251(2)-(6); 
“share”, “shareholder —ITA 248(1); “small business investment corporation” — 
Reg. 5101(1); “small business investment limited partnership” — Reg. 5102(1); “small 
business security” — Reg. 5100(2), 5104(3), (5); ‘specified circumstances” — Reg. 
5104(2); “specified property” — ITA 204(a), (b), (c), (D; (g), Reg. 5100(1); “trust? — 
ITA 104(1), 248(1), (3); “undertaking” — ITA 253.1(a). 


5102. [Small business investment limited partnership] — 
(1) For the purpose of this Part, a partnership is a small business 
investment limited partnership at any particular time if at all times 
after it was formed and before the particular time 


(a) it had only one general partner, 


(b) the share of the general partner, as general partner, in any 
income of the partnership from any source in any place, for any 
period, was the same as his share, as general partner, in 


(i) the income of the partnership from that source in any 
other place, 


(ii) the income of the partnership from any other source, 
(ili) the loss of the partnership from any source, 

(iv) any capital gain of the partnership, and 

(v) any capital loss of the partnership 


for that period, except that the share of the general partner, as 
general partner, in the income or loss of the partnership from 
specified properties may differ from his share, as general part- 
ner, in the income or loss of the partnership from other sources, 


(c) the share of the general partner, as general partner, in any 
income or loss of the partnership for any period was not less 
than his share, as general partner, in the income or loss of the 
partnership for any preceding period; 


(d) the interests of the limited partners were described by refer- 
ence to units of the partnership that were identical in all respects, 


(e) no limited partner or group of limited partners who did not 
deal with each other at arm’s length held more than 30 per cent 
of the units of the partnership and, for the purposes’ of this 
paragraph, 
(i) a small business investment corporation that has not bor- 
towed money and in which no shareholder or group of share- 
holders who did not deal with each other at arm’s length held 
more than 30 per cent of the outstanding shares of any class 


of pees stock shall be deemed not to be a limited partner, 
an 


(ii) the general partner shall be deemed not to hold any unit 
of the partnership as a limited partner, and 


(f) its only undertaking was the investing of its funds and its 
investments consisted solely of 


(i) small business securities where, except as provided in 
subsection 5104(1), the partnership was the first person 
(other than a broker or dealer in securities) to have acquired 
the securities and it has owned the securities continuously 
since they were so acquired, 


(ii) property (other than a small business security) that is 


(A) a share of the capital stock of a corporation (other 
than a share that is issued to the partnership and that is 
either a share described in section 66.3 of the Act or a 
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share in respect of which an amount has been designated 
under subsection 192(4) of the Act), or 


(B) a put, call, warrant or other right to acquire or sell a 
share described by clause (A), 
(iii) specified properties, or 
(iv) any combination of properties described in any of sub- 
paragraphs (i) to (ii), 
(g) it has complied with subsection (2), 


(h) it has not borrowed money except for the purpose of earning 
income from its investments and the amount of any such bor- 
rowings at any time did not exceed 20 per cent of the partnership 
capital at that time, and 


(i) it has not accepted deposits. 


History: The opening words of subsec. 5102(1) and subpara. (1)(f)(ii) amended by 
P.C. 2005-1508, subsecs. 12(1), (2), August 31, 2005, Canada Gazette, Part I, Sep- 
tember 21, 2005, deemed to have come into force June 29, 2005. 

Subpara. 5102(1)(f)(ii) added, subparas. 5102(1)(f)(ii) and (iii) renumbered as (iii) and 
(iv), by. P.C. 1994-1074, s. 6, June 23, 1994, Canada Gazette, Part Il, July 13, 1994, 
applicable after 1990. 

Para. 5102(1)(e) substituted by P.C. 1990-1837, s. 6, August 28, 1990, Canada Ga- 
zette, Part Il, September 12, 1990, applicable after October 31, 1985. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


(2) The aggregate of the cost amounts to a small business invest- 
ment limited partnership of small business securities held by it at 
any time shall not be less than the amount, if any, by which the 
aggregate of 


(a) 25 per cent of the amount, if any, by which 


(i) the aggregate of all amounts received by it more than 12 
months before that time and not more than 24 months before 
that time as consideration for the issue of its units’ or in re- 
spect of its units 


exceeds 


(ii) the aggregate of all amounts paid by it before that time to 
its members and designated by the partnership as a return of 
the consideration referred to in subparagraph (1), 


(b) 50 per cent of the amount, if any, by which 
(i) the aggregate of all amounts received by it more than 24 
months before that time and not more than 36 months before 
that time as consideration for the issue of its units or in re- 
spect of its units 

exceeds 
(ii) the aggregate of all amounts paid by it before that time to 


its members and designated by the partnership as a return of 
the consideration referred to in subparagraph (1), and 


(c) 75 per cent of the amount, if any, by which 


(i) the aggregate of all amounts received by it more than 36 
months before that time as consideration for the issue of its 
units or in respect of its units 


exceeds 


(ii) the aggregate of all amounts paid by it before that time to 
its members and designated by the partnership as a return of 
the consideration referred to in subparagraph (i), 


exceeds 75 per cent of the amount, if any, by which the. aggregate 
of its losses from the disposition of properties disposed of before 
that time exceeds the aggregate of its gains from the disposition of 
properties disposed of before that time. 


(3) For the purposes of subsection (2), where a small business in- 
vestment limited partnership disposes of a small business security it 
shall be deemed to continue to hold the investment for a period of 
90 days following the date of the disposition. 

Definitions [Reg. 5102]: “amount” — ITA 248(1): “arm’s length” —ITA 251(1); 
“borrowed money”, “business” — ITA 248(1); “capital gain” Te ITA 39(1), 248(1); 
“capital loss” — ITA 39(1)(b), 248(1); “corporation” — ITA 248(1), Interpretation Act 
35(1); “cost amount’? —ITA 248(1); “disposed”, “disposes” — ITA 248(1)‘disposi- 
tion”; “disposition” —ITA 248(1); “month” — Interpretation Act 35(1); “person” — 
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ITA 248(1), Reg. 5104(6); “property” — ITA 248(1); “share”, “shareholder” — ITA 
248(1); “small business investment corporation” — Reg. 51011); “small business in- 
vestment limited partnership” — Reg. 5102(1); “small business security” — Reg. 
5100(2), 5104(3), (5); “specified property” —ITA 204(a), (b), (c), (f), (g), Reg. 
5100(1). 


5103. [Small business investment trust] — (1) For the pur- 
poses of this Part and subsection 259(5) of the Act, a trust is a small 
business investment trust at any particular time if at all times after it 
was created and before the particular time 


(a) it was resident in Canada; 


(b) the interests of the. beneficiaries under the trust were de- 
scribed by reference to units of the trust that were identical in all 
respects; and 


(c) no beneficiary or group of beneficiaries who did, not deal 
with each other at arm’s length held more than 30% of the units 
of the trust and, for the purposes of this paragraph, a small busi- 
ness investment corporation that has not borrowed money and in 
which no shareholder or group of shareholders who did not deal 
with each other at arm’s length held more than 30 per cent of the 
outstanding shares of any class of voting stock shall be deemed 
not to be a beneficiary; 


(d) its only undertaking was the investing of its funds and its 
investments consisted solely of 


(i) small business securities where, except as provided in 
subsection 5104(1), the trust was the first person (other than 
a broker or dealer in securities) to have acquired the securi- 
ties and it has owned the securities continuously since they 
were so acquired, 


(ii) property (other than a small business security) that is 


(A) a share of the capital stock of a corporation (other 
than a share that is issued to the trust and that is either a 
share described in section 66.3 of the Act or a share in 
respect of which an amount has been designated under 
subsection 192(4) of the Act), or 


(B) a put, call, warrant or other right to acquire or sell a 
share described by clause (A), 


(iii) specified properties, or 
(iv) any combination of properties described in subpara- 
graphs (i) to (ii); 

(e) it has complied with subsection (2); 


(f) it has not borrowed money except for the purpose of earning 
income from its investments and the amount of any such bor- 
rowings at any time did not exceed 20 per cent of the trust capi- 
tal at that time; and 


(g) it has not accepted deposits. 


History: The opening words of subsec. 5103(1) and subpara. (1)(d)(i1) amended by 
P.C. 2005-1508, subsecs. 13(1), (2), August 31, 2005, Canada Gazette, Part Il, Sep- 
tember 21, 2005, deemed to have come into force June 29, 2005. 


Subpara. 5103(1)(d)(ii) added, subparas. 5103(1)(d)(ii) and (iii) renumbered as (iii) and 
(iv), by P.C. 1994-1074, s. 7, June 23, 1994, Canada Gazette, Part II, July 13, 1994, 
applicable after 1990. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


(2) The aggregate of the cost amounts to a small business invest- 
ment trust of small business securities held by it at any time shall 
not be less than the amount, if any, by which the aggregate of 


(a) 25 per cent of the amount, if any, by which 


(i) the aggregate of all amounts received by it more than 12 
months before that time and not more than 24 months before 
that time as consideration for the issue of its units or in re- 
spect of its units 


exceeds 


(ii) the aggregate of all amounts paid by it before that time to 
its beneficiaries and designated by the trust as a return of the 
consideration referred to in subparagraph (1), 
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(b) 50 per cent of the amount, if any, by which 


(i) the aggregate of all amounts received by it more than 24 
months before that time and not more than 36 months before 
that time as consideration for the issue of its units or in re- 
spect of its units 


exceeds 


(ii) the aggregate of all amounts paid by it before that time to 
its beneficiaries and designated by the trust as a return of the 
consideration referred to in subparagraph (i), and 


(c) 75 per cent of the amount, if any, by which 


(1) the aggregate of all amounts received by it more than 36 
months before that time as consideration for the issue of its 
units or in respect of its units 


exceeds 


(ii) the aggregate of all amounts paid by it before that time to 
its beneficiaries and designated by the trust as a return of the 
consideration referred to in subparagraph (i) 


exceeds 75 per cent of the amount, if any, by which the aggregate 
of its losses from the disposition of properties disposed of before 
that time exceeds the aggregate of its gains from the disposition of 
properties disposed of before that time. 


(3) For the purposes of subsection (2), where a small business in- 
vestment trust disposes of a small business security it shall be 
deemed to continue to hold the investment for a period of 90 days 
following the date of disposition. 

Definitions [Reg. 5103]: “amount” — ITA 248(1); “arm’s length” —ITA 251(1): 
“borrowed money”, “business” — ITA 248(1); “corporation” — ITA 248(1), Interpre- 
tation Act 35(1); “cost amount’—ITA 248(1); “disposed”, “disposes” — ITA 
248(1)“disposition”; “disposition” —ITA 248(1); “month” —J/nterpretation Act 
35(1); “person” —ITA 248(1), Reg. 5104(6); “property” — ITA 248(1); “resident in 
Canada” —ITA 250; “share”, “shareholder” —ITA 248(1); “small business invest- 
ment corporation” — Reg. 5101(1); “small business security’ —Reg. 5100(2), 
5104(3), (5); “specified property” —ITA 204(a), (b), (c), (f), (g), Reg. 5100(1); 
“trust” —ITA 104(1), 248(1), (3). 


5104. (1) Notwithstanding paragraph (b) of the definition “qualify- 
ing obligation” in subsection 5100(1) and paragraphs 5101(1)(b), 
5102(1)(f) and 5103(1)(d), the corporation, partnership or trust, as 
the case may be, may acquire a small business security that another 
person (other than a broker or dealer in securities) had previously 
acquired if 

(a) the small business security is a share of the capital stock of 

an eligible corporation having full voting rights under all cir- 

cumstances; and 


(b) except where the share was acquired in specified circumstan- 
ces within the meaning of subsection (2), the share was acquired 
from an officer or employee of the eligible corporation or a per- 
son related to the officer or employee. 


(2) For the purposes of this Part, 
(a) where a person acquires a share of a corporation 


(i) as part of a proposal to, or an arrangement with, the cor- 
poration’s creditors that has been approved by a court under 
the Bankruptcy [and Insolvency] Act or the Companies’ 
Creditors Arrangement Act, 


(i1) at a time when all or substantially all of the corporation’s 
assets were under the control of a receiver, receiver-manager, 
sequestrator or trustee in bankruptcy, or 


(ili) at a time when, by reason of financial difficulty, the cor- 
poration was in default, or could reasonably be expected to 
default, on a debt obligation held by a person with whom the 
corporation was dealing at arm’s length, 


the person shall be deemed, at any time within 36 months after 
he acquired the share, to have acquired it in specified 
circumstances; 


(b) where a person acquires a share of a corporation for the pur- 
poses of facilitating the disposition of the entire investment of 
the person in the corporation, the person shall be deemed, at any 
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time within 12 months after he acquired the share, to have ac- 
quired it in specified circumstances; and 


(c) a qualified trust (within the meaning assigned by subsection 
259(3) of the Act) is deemed not to hold any property for any 
period in respect of which subsection 259(1) of the Act is 
applicable. 


History: Para. 5104(2)(c) added by P.C. 1990-1837, s. 7, August 28, 1990, Canada 
Gazette, Part Il, September 12, 1990, applicable after October 31, 1985. 


Paras. 5104(2)(a) and (b) substituted by P.C. 1986-2590, s. 14, November 20, 1986, 
Canada Gazette, Part Il, December 10, 1986, applicable after October 31, 1985. 


(3) Where the purchaser of a property that, but for this subsection, 
would at the time of its acquisition be a small business security (or, 
where the purchaser is a partnership, a member thereof) knew at the 
time of acquisition that the issuer of the security would, within the 
immediately following 12 months, cease to qualify as an eligible 
corporation, the property shall be deemed never to have been a 
small business security of the purchaser. 


(4) Where a person who holds a share of or an interest in a corpora- 
tion, partnership or trust that, but for this subsection, would be a 
small business investment corporation, small business investment 
limited partnership or small business investment trust knew at the 
time of issue of the share or interest, as the case may be, or at the 
time of making any contribution in respect of the share or interest, 
that 


(a) a substantial portion of 
(i) the consideration for the issue of the share or interest, or 
(ii) the contribution in respect of the share or interest 


would not be invested by the corporation, partnership or trust, as 
the case may be, directly or indirectly in small business securi- 
ties, and 


(b) all or substantially all of 
(i) the consideration for the issue of the share or interest, or 
(ii) the contribution in respect of the share or interest 


would be returned to the purchaser within the immediately fol- 
lowing 24 months, 


the corporation, partnership or trust shall be deemed to have ceased 
at that time to be a small business investment corporation, small 
business investment limited partnership or small business invest- 
ment trust. 


(5) Where, but for this subsection, a property that qualified as a 
small business security when it was acquired would cease at a sub- 
sequent time to so qualify, the property shall be deemed to be a 
small business security for the 24 months immediately following 
the subsequent time. 


(6) For the purposes of this Part, a partnership shall be deemed to be 
a person. 


Definitions [Reg. 5104]: “arm’s length” — ITA 251(1); “business” —ITA 248(1); 
“corporation” —ITA 248(1), Interpretation Act 35(1); “disposition” —ITA 248(1); 
“eligible corporation” — Reg. 5100(1); “employee” — ITA 248(1); “month” — Inter- 
pretation Act 35(1); “officer” —ITA 248(1): “person” — ITA 248(1), Reg. 5104(6); 
“property” — ITA 248(1); “related” — ITA 251(2)-(6); “share” — ITA 248( 1); “small 
business investment corporation” — Reg. 5101(1); “small business investment limited 
partnership” — Reg. 5102(1); “small business security” — Reg. 5100(2), 5104(3), (5); 
“specified circumstances” — Reg. 5104(2), (2)(b): “trust” — ITA 104(1), 248(1), (3). 


PART LI] — CANADIAN MANUFACTURING 
AND PROCESSING PROFITS 


History: Part LII was consolidated by the Consolidated Regulations of Canada, chap- 


ter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Can- 
ada Gazette, Part II, August 8, 1979. 


5200. Basic formula — Subject to section 5201, for the purposes 
of paragraph 125.1(3)(a) [125.1(3)“Canadian manufacturing and 
processing profits”] of the Act, “Canadian manufacturing and 
processing profits” of a corporation for a taxation year are hereby 
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prescribed to be that proportion of the corporation’s adjusted busi- 
ness income for the year that 


(a) the aggregate of its cost of manufacturing and processing 
capital for the year and its cost of manufacturing and processing 
labour for the year, 


is of 


(b) the aggregate of its cost of capital for the year and its cost of 
labour for the year. 


Definitions [Reg. 5200]: “adjusted business income” — Reg. 5202, 5203(1); “cor- 
poration” — ITA 248(1), Interpretation Act 35(1); “cost of capital”, “cost of labour” — 
Reg. 5202, 5203(1), 5204; “cost of manufacturing and processing capital”, “cost of 
manufacturing and processing. labour’ — Reg. 5202, 5204; “prescribed” — ITA 
248(1); “taxation year” —ITA 249. 


Interpretation Bulletins: IT-145R: Canadian manufacturing and processing prof- 
its — reduced rate of corporate tax. 


5201. Small manufacturers’ rule — For the purposes of para- 
graph 125.1(3)(a) [125.1(3)“Canadian manufacturing and process- 
ing profits”] of the Act, “Canadian manufacturing and processing 
profits” of a corporation for a taxation year are hereby prescribed to 
be equal to the corporation’s adjusted business income for the year 
where 


(a) the activities of the corporation during the year were prima- 
rily manufacturing or processing in Canada of goods for sale or 
lease; 


(b) the aggregate of 


(i) the aggregate of all amounts each of which is the income 
of the corporation for the year from an active business minus 
the aggregate of all amounts each of which is the loss of the 
corporation for the year from an active business, and 


(ii) if the corporation is associated in the year with a Cana- 
dian corporation, the aggregate of all amounts each of which 
is the income of the latter corporation from an active busi- 
ness for its taxation year coinciding with or ending in the 
year, 


did not exceed $200,000; 


(c) the corporation was not engaged in any of the activities listed 
in subparagraphs 125.1(3)(b)(i) to (ix) [125.1(3)“manufacturing 
or processing”(a) to (k)] of the Act at any time during the year; 


(c.1) the corporation was not engaged in the processing of ore 
(other than iron ore or tar sands) from a mineral resource located 
outside Canada to any stage that is not beyond the prime metal 
stage or its equivalent; 


(c.2) the corporation was not engaged in the processing of iron 
ore from a mineral resource located outside Canada to any stage 
that is not beyond the pellet stage or its equivalent, 


(c.3) the corporation was not engaged in the processing of tar 
sands located outside Canada to any stage that is not beyond the 
crude oil stage or its equivalent; and 


(d) the corporation did not carry on any active business outside 
Canada at any time during the year. 
History: Paras. 5201(c.1) to (c.3) added by P.C. 1994-230, s. 5, February 10, 1994, 
Canada Gazette, Part I, February 23, 1994, applicable to 1990 et seq. 
All that portion of para. 5201(b) following subpara. (ii) substituted by P.C. 1982-3198, 
October 21, 1982, Canada Gazette, Part I], November 10, 1982, applicable to 1982 er 
seq. 
Definitions [Reg. 5201]: “active business” —ITA 248(1); “adjusted business in- 
come” — Reg. 5202, 5203(1); “amount” — ITA 248(1); “associated” — ITA 256; 
“Canada” — ITA 255, Interpretation Act 35(1); “Canadian corporation” — ITA 89(1), 
248(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “mineral resource”, 
“prescribed”, “tar sands” — ITA 248(1): “taxation year” — ITA 249. 


5202. Interpretation — In this Part, except as otherwise provided 
in section 5203 or 5204, 


Reg. 
S. 5202 cos 


“adjusted business income” of a corporation for a taxation year 
means the amount, if any, by which 


(a) the aggregate of all amounts each of which is the income of 
the corporation for the year from an active business carried on in 
Canada 


exceeds 


(b) the aggregate of all amounts each of which is the loss of the 
corporation for the year from an active business carried on in 
Canada; 


“Canadian resource profits” has the meaning that would be as- 
signed to the expression “resource profits” by section 1204 if 


(a) section 1204 were read without reference to subparagraph 

1204(1)(b)Gv), and 

(b) the definition “resource activity” in subsection 1206(1) were 

read without reference to paragraph (d) of that definition; 
History: The definition “Canadian resource profits” in s. 5202 amended by P.C. 1996- 


1488, s. 6, September 24, 1996, Canada Gazette, Part II, October 16, 1996, applicable 
to.taxation years that begin after December 20, 1991. 


“Canadian resource profits” added by P.C. 1994-230, s. 6, February 10, 1994, Canada 
Gazette, Part II, February 23, 1994, applicable to 1990 et seq. 


“cost of capital” of a corporation for a taxation year means an 
amount equal to the aggregate of 


(a) 10 per cent of the aggregate of all amounts each of which is 
the gross cost to the corporation of a property referred to in para- 
graph 1100(1)(e), (f), (g) or (h), paragraph 1102(1)(d) or (g) or 
Schedule II that 


(i) was owned by the corporation at the end of the year, and 


(4i) was used by the corporation at any time during the year, 
and 


(b) the aggregate of all amounts each of which is the rental cost 
incurred by the corporation during the year for the use of any 
property a portion of the gross cost of which would be included 
by virtue of paragraph (a) if the property were owned by the 
corporation at the end of the year, 
but for the purposes of this definition, the gross cost of a property or 
rental cost for the use of any property does not include that portion 
of those costs that reflects the extent to which the property was used 
by the corporation during the year 


(c) in an active business carried on outside Canada, or 


(d) to earn Canadian investment income or foreign investment 
income as defined in subsection 129(4) of the Act; 


“cost of labour” of a corporation for a taxation year means an 
amount equal to the aggregate of 


(a) the salaries and wages paid or payable during the year to all 
employees of the corporation for services performed during the 
year, and 
(b) all other amounts each of which is an amount paid or payable 
during the year for the performance during the year, by any per- 
son other than an employee of the corporation, of functions re- 
lating to 
(i) the management or administration of the corporation, 
(ii) scientific research and experimental development, or 


(iii) a service or function that would normally be performed 
by an employee of the corporation, 


but for the purposes of this definition, the salaries and wages re- 
ferred to in paragraph (a) or other amounts referred to in paragraph 
(b) do not include that portion of those amounts that 


(c) was included in the gross cost to the corporation of a pro- 
perty (other than a property that was manufactured by the corpo- 
ration and leased during the year by the corporation to another 
person) that was included in computing the cost of capital of the 
corporation for the year, or 


(d) was related to an active business carried on outside Canada 
by the corporation; 
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History: Subpara. (b)(ii) of the definition 5202“cost of labour” amended by P.C. 2000- 
1095, s. 2, July 27, 2000, Canada Gazette, Part 1, August 16, 2000, applicable to costs 
incurred after Feburary 27, 1995. 


“cost of manufacturing and processing capital” of a corporation 
for a taxation year means 100/85 of that portion of the cost of capi- 
tal of the corporation for that year that reflects the extent to which 
each property included in the calculation thereof was used directly 
in qualified activities of the corporation during the year, but the 
amount so calculated shall not exceed the cost of capital of the cor- 
poration for the year; 


“cost of manufacturing and processing labour” of a corporation 
for a taxation year means 100/75 of that portion of the cost of la- 
bour of the corporation for that year that reflects the extent to which 


(a) the salaries and wages included in the calculation thereof 
were paid or payable to persons for the portion of their time that 
they were directly engaged in qualified activities of the corpora- 
tion during the year, and 


(b) the other amounts included in the calculation thereof were 
paid or payable to persons for the performance of functions that 
would be directly related to qualified activities of the corpora- 
tion during the year if those persons were employees of the 
corporation, 


but the amount so calculated shall not exceed the cost of labour of 
the corporation for the year; 


“gross cost” to a particular person of a property at any time means, 
in respect of property that has become available for use by the par- 
ticular person for the purposes of subsection 13(26) of the Act, the 
capital cost to the particular person of the property computed with- 
out reference to subsections 13(7.1), (7.4) and (10), sections 21 and 
80 and paragraph 111(4)(e) of the Act and, in respect of any other 
property, nil, and where the particular person acquired the property 


(a) in the course of a reorganization in respect of which, if a 
dividend were received by the particular person in the course of 
the reorganization, subsection 55(2) of the Act would not apply 
to the dividend by reason of the application of paragraph 
55(3)(b) of the Act, or 


(b) from another person with whom the particular person was 
not dealing at arm’s length (otherwise than by reason of a right 
referred to in paragraph 251(5)(b) of the Act) immediately after 
the property was acquired, 


the capital cost to the particular person of the property for the pur- 
poses of this definition shall be computed as if the property had 
been acquired at a capital cost equal to the gross cost of the pro- 
perty to the person from whom the property was acquired by the 
particular person; 


History: “Gross cost” amended by P.C. 1994-139, subsec. 12(1), January 27, 1994, 
Canada Gazette, Part Il, February 9, 1994, applicable to 1985 et seq., except that 


(a) where the taxpayer so elects by notifying the Minister of National Revenue in 
writing on or before the day on or before which the taxpayer is, or would be if a tax 
under Part I of the Income Tax Act were payable by the taxpayer, required by s. 
150 to file a return of income for the taxpayer’s first taxation year ending after 
February 9, 1994, 


(i) for taxation years ending before January 16, 1987, “gross cost” shall be 
read without reference to the words “and paragraph 111(4)(e)”, and 


(ii) for taxation years ending before February 9, 1994, all that portion of “gross 
cost” preceding para. (a) shall be read as follows: 


“gross cost” to a particular person of a property at any time means the 
capital cost to the particular person of the property computed without 
reference to subsections 13(7.1), (7.4) and (10), sections 21 and 80 and 
paragraph 111(4)(e) of the Act and, where the particular person acquired 
the property 


(b) for taxation years ending before January 16, 1987, where the taxpayer has not 


elected under paragraph (a), the definition shall be read as follows: 


“gross cost” of a property means the capital cost of the property computed 
without reference to subsections 13(7.1), (7.4) and (10) and sections 21 and 
80 of the Act; 


Income Tax Regulations 


(c) for taxation years ending after January 15, 1987 and before February 9, 1994, 
where the taxpayer has not elected under paragraph (a), the definition shall be read 
as follows: 


“gross cost” of a property means the capital cost of the property computed 
without reference to subsections 13(7.1), (7.4) and (10), sections 21 and 80 
and paragraph 111(4)(e) of the Act; 

“qualified activities” means 


(a) any of the following activities, when they are performed in 
Canada in connection with manufacturing or processing (not in- 
cluding the activities listed in subparagraphs 125.1(3)(b)(i) to 
(ix) [125.1(3)“manufacturing or processing”(a) to (k)] of the 
Act) in Canada of goods for sale or lease: 


(i) engineering design of products and production facilities, 
(ii) receiving and storing of raw materials, 

(iii) producing, assembling and handling of goods in process, 
(iv) inspecting and packaging of finished goods, 

(v) line supervision, 

(vi) production support activities including security, clean- 
ing, heating and factory maintenance, 

(vii) quality and production control, 

(vill) repair of production facilities, and 

(ix) pollution control, 


(b) all other activities that are performed in Canada directly in 
connection with manufacturing or processing (not including the 
activities listed in subparagraphs 125.1(3)(b)(i) to (ix) 
[125.1(3)*manufacturing or processing’’(a) to (k)] of the Act) in 
Canada of goods for sale or lease, and 

(c) scientific research and experimental development, as defined 
in section 2900, carried on in Canada, 


but does not include any of 
(d) storing, shipping, selling and leasing of finished goods, 
(e) purchasing of raw materials, 
(f) administration, including clerical and personnel activities, 
(g) purchase and resale operations, 
(h) data processing, and 
(i) providing facilities for employees, including cafeterias, clin- 
ics and recreational facilities; 


History: “Qualified activities” amended by P.C. 1994-139, subsec. 12(2), January 27, 
1994, Canada Gazette, Part II, February 9, 1994, applicable to scientific research and 
experimental development done or carried on after December 23, 1991, other than sci- 
entific research and experimental development done or carried on by or on behalf of a 


taxpayer pursuant to an agreement in writing entered into by the taxpayer before De- 
cember 24, 1991. 


“rental cost” of a property means the rents incurred for the use of 
that property; 
“resource profits” has the meaning assigned by section 1204; 


History: The definition “resource profits” amended by P.C. 1996-1488, s. 6, Septem- 
ber 24, 1996, Canada Gazette, Part fl, October 16, 1996, applicable to taxation years 
that begin after December 20, 1991. 


“Resource profits” added by P.C. 1994-230, s. 6, February 10, 1994, Canada Gazette, 
Part II, February 23, 1994, applicable to 1990 et seq. 


“salaries and wages” means salaries, wages and commissions, but 
does not include any other type of remuneration, any superannua- 
tion or pension benefits, any retiring allowances or any amount re- 
ferred to in section 6 or 7 of the Act; 
“specified percentage” for a taxation year means 

(a) where the year commences after 1998, 100%, and 

(b) in any other case, the total of 


(i) that proportion of 10% that the number of days in the year 
that are in 1990 is of the number of days in the year, 


(ii) that proportion of 20% that the number of days in the 
year that are in 1991 is of the number of days in the year, 
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(iii) that proportion of 30% that the number of days in the 
year that are in 1992 is of the number of days in the year, 


(iv) that proportion of 50% that the number of days in the 
year that are in 1993 is of the number of days in the year, 


(v) that proportion of 64.3% that the number of days in the 
year that are in 1994 is of the number of days in the year, 


(vi) that proportion of 71.4% that the number of days in the 
year that are in 1995 is of the number of days in the year, 


(vii) that proportion of 78.6% that the number of days in the 
year that are in 1996 is of the number of days in the year, 


(viii) that proportion of 85.7% that the number of days in the 
year that are in 1997 is of the number of days in the year, 


(ix) that proportion of 92.9% that the number of days in the 
year that are in 1998 is of the number of days in the year, and 


(x) that proportion of 100% that the number of days in the 
year that are in 1999 is of the number of days in the year. 


History: “Specified percentage” added by P.C. 1994-230, s. 6, February 10, 1994, 
Canada Gazette, Part I, February 23, 1994, applicable to 1990 ef seq. 


Selected Cases [Reg. 5202]: Range Grain Co. v. R., [1997] 2 C.T.C. 227 (FCTD) 
(Maintaining grain in condition not “processing” but incidental to transportation). 


Definitions [Reg. 5202]: “active business”, “amount” —ITA 248(1); “arm’s 
length” —ITA 251(1); “Canada” —ITA 255, Interpretation Act 35(1); “corpora- 
tion” —ITA 248(1), Interpretation Act 35(1); “cost of capital”, “cost of labour” — 
Reg. 5202, 5203(1), 5204; “dividend”, “employee” —ITA 248(1); “gross cost” — 
Reg. 5202, 5204; “person”, “property” —ITA 248(1); “qualified activities” — Reg. 
5202; “related” — ITA 251(2)-(6); “rental cost” — Reg. 5202; “retiring allowance” — 
ITA 248(1); ‘‘salaries and wages” —ITA 248(1), Reg. 5202; “scientific research and 
experimental development” —ITA 248(1); “superannuation or pension benefit” — 
ITA 248(1); “taxation year” — ITA 249. 


5203. Resource income — (1) Where a corporation has resource 
activities for a taxation year the following rules apply, except as 
otherwise provided in section 5204 


“adjusted business income”’ of the corporation for the year means 
the amount, if any, by which 


(a) the amount otherwise determined under section 5202 to be 
the adjusted business income of the corporation for the year 


exceeds the total of 


(b) the amount, if any, by which the corporation’s net resource 
income for the year exceeds the corporation’s net resource ad- 
justment for the year, 


(c) all amounts each of which is an amount in respect of refund 
interest included in computing the taxpayer’s income for the 
year, to the extent that the amount is included in the amount 
otherwise determined to be the adjusted business income, within 
the meaning of section 5202, of the corporation for the year, and 


(d) all amounts each of which is included under paragraph 
12(1)(z.5) in computing the taxpayer’s income for the year; 


- Proposed Repeal — Reg. 5203(1)“adjusted 
business income”(d) 


Application: The June 9, 2003 draft regulations (natural resources), subsec. 9(1), will 
repeal para. (d) of the definition “adjusted business income” in subsec. 5203(1), appli- 
cable to taxation years that begin after 2006. ; . i 

Technical Notes: The definition of “adjusted business income” in subsection 
5203(1) and paragraph 5203(2)(a) are amended consequential upon the repeal of 
paragraphs 12(1)(z.5) and 20(1)(v.1) of the Act for taxation years that being after 2006. 
Paragraphs 5203(4)(b) and (c) are repealed applicable to taxation years that begin after 
2006, consequential upon the repeal of paragraphs 12(1)(o) and 18(1)(m) of the Act as 
othetdae.. 


Related Provisions: Reg. 5203(3.1) — Net resource adjustment. 


History: Para. (b) of the definition “adjusted business income” in subsec. 5203(1) 
amended by P.C. 1999-629, subsec. 11(1), April 15, 1999, Canada Gazette, Part I, 
April 28, 1999, applicable to taxation years that begin after December 20, 1991. 


Para. (d) added to the definition “adjusted business income” in subsec. 5203( 1) by the 
said P.C. 1999-629, subsec. 11(2), applicable to taxation years that begin after 1996. 


That portion of the definition of “adjusted business income” in subsec. 5203(1) after 
para, (a) amended, and para. (c) added, by P.C. 1996-1488, subsec. 7(1), September 24, 


Reg. 
S. 5203(2)(b) 


1996, Canada Gazette, Part I, October 16, 1996, applicable to taxation years that end 
after March 6, 1996. 


“cost of capital’’ of the corporation for the year means the amount, 
if any, by which 


(a) the amount otherwise determined under section 5202 to be 
the cost of capital of the corporation for the year 


exceeds 


(b) that portion of the gross cost of property or rental cost for the 
use of property included in computing the cost of capital of the 
corporation for the year that reflects the extent to which the pro- 
perty was used by the corporation during the year, 


(i) in activities engaged in for the purpose of earning Cana- 
dian resource profits of the corporation, or 


(ii) in activities referred to in subparagraph 66(15)(b)(i), (ii) 
or (v) [66(15)“Canadian exploration and development ex- 
penses’(a), (b) or (e)], subparagraph 66(15)(e)G) or (ii) 
[66(15)“foreign exploration and development expenses’’(a) 
or (b)], subparagraph 66.1(6)(a)(Q@), (ii), (i) or (Vv) 
[66.1(6)“Canadian exploration expense’’(a), (c), (f) or (i)] or 
subparagraph 66.2(5)(a)(i), (ii) or (v) [66.2(5)“Canadian de- 
velopment expense”(a), (c) or (g)] of the Act; 

History: Subpara. (b)(i) of “cost of capital” amended by P.C. 1994-230, subsec. 7(1), 

February 10, 1994, Canada Gazette, Part I, February 23, 1994, applicable to 1990 er 

seq. 


Subpara. (b)(ii) of the definition “cost of capital” substituted by P.C. 1978-1315, s. 14, 
April 20, 1978, Canada Gazette, Part Il, May 10, 1978, effective on and after May 7, 
1974. 


“cost of labour” of the corporation for the year means the amount, 
if any, by which 


(a) the amount otherwise determined under section 5202 to be 
the cost of labour of the corporation for the year 


exceeds 


(b) that portion of the salaries and wages and other amounts in- 
cluded in computing the cost of labour of the corporation for the 
year that, 


(i) was related to the activities engaged in for the purpose of 
earning Canadian resource profits of the corporation, or 


(ii) was included in the Canadian exploration and develop- 
ment expenses, foreign exploration and development ex- 
penses, Canadian exploration expense or Canadian develop- 
ment expense, within the meanings assigned by paragraphs 
66(15)(b) and (e) [66(15)“Canadian exploration and develop- 
ment expenses” and “foreign exploration and development 
expenses”), paragraph 66.1(6)(a) [66.1(6)“Canadian explora- 
tion expense”] and 66.2(5)(a) [66.2(5)“Canadian develop- 
ment expense”] of the Act respectively, of the corporation. 
History: Subpara. (b)(i) of “cost of labour” amended by P.C. 1994-230, subsec. 7(2), 
February 10, 1994, Canada Gazette, Part II, February 23, 1994, applicable to 1990 et 
seq. 


(2) [“Resource activities”]— For the purposes of subsection 
(1), a corporation has “resource activities” for a taxation year if 


(a) in computing its income for the year, an amount is deductible 


pursuant to paragraph 20(1)(v.1) or section 65, 66, 66.1 or 66.2 
of the Act; 


Proposed Amendment — Reg. 5203(2)(a) 
(a) in computing its income for the year, an amount is deducti- 
ble pursuant to any of sections 65 to 66.2 of the Act; — 
Application: The June 9, 2003 draft regulations (natural resources), subsec. 9(2), 


will amend para. 5203(2)(a) to read as above, applicable to taxation years that begin 
after 2006. : 


Technical Notes; See under Reg. 5203(1)*adjusted business income”(d) above. 
(b) the corporation was at any time during the year engaged in 
activities for the purpose of earning resource profits of the cor- 
poration; or 
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(c) in computing the corporation’s income for the year, an 
amount was included pursuant to section 59 of the Act. 


History: Para. 5203(2)(b) amended by P.C. 1994-230, subsec. 7(3), February 10, 
1994, Canada Gazette, Part II, February 23, 1994, applicable to 1990 er seq. 


(3) [“Net resource income’’] — In subsection (1), “net resource 
income” of a corporation for a taxation year means the amount, if 
any, by which the total of 


(a) the resource profits of the corporation for the year, and 
(b) the amount, if any, by which 


(i) the total of amounts included in computing the income of 
the corporation for the year, from an active business carried 
on in Canada, pursuant to section 59 of the Act (other than 
amounts that may reasonably be regarded as having been in- 
cluded in computing the resource profits of the corporation 
for the year), 


exceeds 


(ii) the total of amounts deducted in computing the income of 
the corporation for the year under section 64 of the Act, as 
that section applies with respect to dispositions occurring 
before November 13, 1981 and to dispositions occurring af- 
ter November 12, 1981 pursuant to the terms in existence on 
that date of an offer or agreement in writing made or entered 
into on or before that date, except those amounts that may 
reasonably be regarded as having been deducted in comput- 
ing the resource profits of the corporation for the year, 


exceeds the total of 


(c) the total of amounts deducted in computing the income of the 
corporation for the year under section 65 of the Act (other than 
amounts that may reasonably be regarded as having been de- 
ducted in computing the resource profits of the corporation for 
the year), and 


(d) the specified percentage for the year of the amount, if any, 
by which 

(i) the corporation’s resource profits for the year 
exceeds the total of 


(ii) the corporation’s Canadian resource profits for the year, 
and 


(iii) the earned depletion base (within the meaning assigned 
by subsection 1205(1)) of the corporation at the beginning of 
its immediately following taxation year. 


History: Subsec. 5203(3) substituted by P.C. 1994-230, subsec. 7(4), February 10, 
1994, Canada Gazette, Part Il, February 23, 1994, applicable to 1990 er seg. 


(3.1) [“Net resource adjustment”] — In subsection (1), the net 
resource adjustment of a corporation for a taxation year is the 
amount determined by the formula 


A-B 
where 


A is the amount of Canadian resource profits of the corporation for 
the year, and 


B is the amount that would be the Canadian resource profits of the 
corporation for the year if 


(a) subsections 1204(1) and (1.1) provided for the computa- 
tion of negative amounts where the amounts subtracted in 
computing gross resource profits (as defined by subsection 
1204(1)) and resource profits exceed the amounts added in 
computing those amounts, and 


(b) paragraph 1206(3)(a) applied so that a negative amount 
of resource profits of a partnership for a fiscal period that 
ended in the year were, to the extent of the corporation’s 
share thereof, deducted in computing the corporation’s re- 
source profits for the year. 

Related Provisions: ITA 257 — Negative amounts in formulas. 

History: Subsec. 5203(3.1) added by P.C. 1999-629, subsec. 11(3), April 15, 1999, 


Canada Gazette, Part I, April 28, 1999, applicable to taxation years that begin after 
December 20, 1991. 


Income Tax Regulations 


(4) [“Refund interest”]— For the purpose of subsection 
5203(1), “refund interest” means an amount that is received, or that 
becomes receivable, after March 6, 1996 


(a) from an authority (including a government or municipality) 
situated in Canada as a consequence of the overpayment of a tax 
that was not deductible under the Act in computing any tax- 
payer’s income and that was imposed by an Act of Canada or a 
province or a bylaw of a municipality; 


(b) from a person described in subparagraph 18(1)(m)(i), (ii) or 
(iii) of the Act as a consequence of the overpayment of an 
amount that, because of paragraph 18(1)(m) of the Act, was not 
deductible under the Act in computing any taxpayer’s income; 
or 

(c) from a person described in subparagraph 18(1)(m)(i), (ii) or 
(iil) of the Act as a consequence of the receipt of an amount that 
was in excess of the amount to which the person was entitled 
and in respect of an amount that was required to be included in 
computing any taxpayer’s income because of paragraph 12(1)(0) 
of the Act. 


Proposed Amendment — Reg. 5203(4) : 


(4) [“Refund interest”] — For the purpose of subsection (1), 
“refund interest” means an amount that is received, or that 


comes receivable, after March 6, 1996 from an authority (includ- _ 
ing a government or municipality) situated in Canada as a conse- 


s (natural resources), subsec. 9(3), 
will amend subsec. 5203(4) to read as above, applicable to taxation years that begin — 
after 2006. 


Technical Notes: See under Reg. §203(1)"adjusted business income” 


History: Subsec. 5203(4) added by P.C. 1996-1488, subsec. 7(2), September 24, 1996, 
Canada Gazette, Part Il, October 16, 1996, applicable to taxation years that end after 
March 6, 1996. 


Definitions [Reg. 5203]: “active business” —ITA 248(1): “adjusted business in- 
come” — Reg, 5202, 5203(1): “amount” — ITA 248(1); “Canada” — ITA 255, Inter- 
pretation Act 35(1); “Canadian development expense” — ITA 66.2(5), 248(1): “Cana- 


dian exploration and development expenses” —ITA 66( 15), 248(1); “Canadian 
exploration expense” —ITA 66.1(6), 248(1); “Canadian resource profits” — Reg. 
5202; “corporation” — ITA 248(1), Interpretation Act 35(1); “cost of capital”, “cost of 


labour” — Reg. 5202, 5203(1), 5204: “disposition” — ITA 248(1); “foreign explora- 
tion and development expenses” —ITA 66(15), 248(1): “gross cost” — Reg. 5202, 
5204; “net resource adjustment” — Reg. 5203(3.1); “net resource income — Reg. 
5203(3); “person”, “property” —ITA 248(1): “province” — Interpretation Act 35(1): 
“refund interest” — Reg. 5203(4); “related” — ITA 251(2)-(6); “rental ‘cost’ = Reg. 
5202; “resource activities — Reg. 5203(2); “resource profits” — Reg. 5202; “salaries 
and wages” — ITA 248(1), Reg. 5202: “specified percentage” — Reg. 5202: “taxation 
year’ — ITA 249: “taxpayer” —ITA 248(1); “writing” — Interpretation Act 35(1). 


5204. Partnerships — Where a corporation is a member of a 
partnership at any time in a taxation year of the corporation, the 
following rules apply: 


“cost of capital’ of the corporation for the year means an amount 
equal to the aggregate of 


(a) 10 per cent of the aggregate of all amounts each of which is 
the gross cost to the corporation of a property referred to in para- 


graph 1100(1)(e), (f), (g) or (h), paragraph 1102(1)(d) or (g) or 
Schedule II that 


(i) was owned by the corporation at the end of the year, and 
(li) was used by the corporation at any time during the year, 


(b) the aggregate of all amounts each of which is the rental cost 
incurred by the corporation during the year for the use of any 
Property a portion of the gross cost of which would be included 
by virtue of paragraph (a) if the property were owned. by the 
corporation at the end of the year, and 


(c) that proportion of the aggregate of the amounts that would be 
determined under paragraphs (a) and (b) in respect of the part- 
nership for its fiscal period coinciding with or ending in the tax- 
ation year of the corporation if the references in those 
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paragraphs to “the corporation” were read as references to “the 
partnership” and the references in those paragraphs to “the year” 
were read as references to “the fiscal period of the partnership 
coinciding with or ending in the year’, that 


(i) the corporation’s share of the income or loss of the part- 
nership for that fiscal period 


is of 


(11) the income or loss of the partnership for that fiscal pe- 
riod, as the case may be, 


but for the purposes of this definition, the gross cost of a property or 
rental cost for the use of any property does not include that portion 
of those costs that reflects the extent to which the property was used 
by the corporation during the year or by the partnership during its 
fiscal period coinciding with or ending in the year 


(d) in an active business carried on outside Canada, 


(e) to earn Canadian investment income or foreign investment 
income as defined in subsection 129(4) of the Act on the as- 
sumption that subsection 129(4) of the Act applied to a partner- 
ship as well as to a corporation, 


(f) in activities engaged in for the purpose of earning Canadian 
resource profits of the corporation or the partnership, as the case 
may be, or 


(g) in activities referred to in subparagraph 66(15)(b)(), (ii) or 
(v) [66(15)“Canadian exploration and development  ex- 
penses’(a), (b) or (e)], subparagraph 66(15)(e)G) or (ii) 
[66(15)“foreign exploration and development expenses’’(a) or 
(b)], subparagraph 66.1(6)(a)(i), (ii), (iii) or (v) [66.1(6)“Cana- 
dian exploration expense’(a), (c), (f) or (i)] or subparagraph 
66.2(5)(a)(i), (ii) or (v) [66.2(5)“Canadian development ex- 
pense”(a), (c) or (g)] of the Act; 


History: Para. (f) of “cost of capital” substituted by P.C. 1994-230, subsec. 8(1), Feb- 
ruary 10, 1994, Canada Gazette, Part Il, February 23, 1994, applicable to 1990 et seq. 


Para. (g) of the definition “cost of capital” substituted by P.C. 1978-1315, s. 14, April 
20, 1978, Canada Gazette, Part Il, May 10, 1978, effective on and after May 7, 1974. 


“cost of labour” of the corporation for the year means an amount 
equal to the aggregate of 


(a) the salaries and wages paid or payable during the year to all 
employees of the corporation for services performed during the 
year, 

(b) all other amounts each of which is an amount paid or payable 
during the year for the performance during the year, by any per- 
son other than an employee of the corporation, of functions re- 
lating to 


(i) the management or administration of the corporation, 
(ii) scientific research as defined in section 2900, or 


(iii) a service or function that would normally be performed 
by an employee of the corporation, and 


(c) that proportion of the aggregate of the amounts that would be 
determined under paragraphs (a) and (b) in respect of the part- 
nership for its fiscal period coinciding with or ending in the tax- 
ation year of the corporation if the references in those 
paragraphs to the “corporation” were read as references to “the 
partnership” and the references in those paragraphs to “the year” 
were read as references to “the fiscal period of the partnership 
coinciding with or ending in the year”, that 

(i) the corporation’s share of the income or loss of the part- 

nership for that fiscal period 


is of 
(ii) the income or loss of the partnership for that fiscal pe- 
riod, as the case may be, 


but for the purposes of this definition, the salaries and wages re- 
ferred to in paragraph (a) or other amounts referred to in paragraph 
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(b), of the corporation or the partnership, as the case may be, do not 
include that portion of those amounts that 


(d) was included in the gross cost to the corporation or partner- 
ship of a property (other than a property that was manufactured 
by the corporation or partnership and leased during the year by 
the corporation or the partnership to another person) that was 
included in computing the cost of capital of the corporation for 
the year, 


(e) was related to an active business carried on outside Canada 
by the corporation or the partnership, 


(f) was related to the activities engaged in for the purpose of 
earning Canadian resource profits of the corporation or the part- 
nership, as the case may be, or 

History: Para. (f) of “cost of labour” substituted by P.C. 1994-230, subsec. 8(2), Feb- 

ruary 10, 1994, Canada Gazette, Part I, February 23, 1994, applicable to 1990 er seq. 
(g) was included in the Canadian exploration and development 
expenses, foreign exploration and development expenses, Cana- 
dian exploration expense or Canadian development expense, 
within the meanings assigned by paragraphs 66(15)(b) and (e) 
[66(15)“Canadian exploration and development expenses” and 
“foreign exploration and development expenses”], 66.1(6)(a) 
[66.1(6)“Canadian exploration expense”] and _  66.2(5)(a) 
[66.2(5)“Canadian development expense” of the Act respec- 
tively, of the corporation; 


“cost of manufacturing and processing capital” of the corpora- 
tion for the year means 100/85 of that portion of the cost of capital 
of the corporation for that year that reflects the extent to which each 
property included in the calculation thereof was used directly in 
qualified activities 

(a) of the corporation during the year, or 


(b) of the partnership during its fiscal period coinciding with or 
ending in the year, as the case may be, 


but the amount so calculated shall not exceed the cost of capital of 
the corporation for the year; 


“cost of manufacturing and processing labour” of the corpora- 
tion for the year means 100/75 of that portion of the cost of labour 
of the corporation for that year that reflects the extent to which 


(a) the salaries and wages included in the calculation thereof 
were paid or payable to persons for the portion of their time that 
they were directly engaged in qualified activities 
(i) of the corporation during the year, or 
(ii) of the partnership during its fiscal period coinciding with 
or ending in the year, and 
(b) the other amounts included in the calculation thereof were 


paid or payable to persons for the performance of functions that 
would be directly related to qualified activities 


(i) of the corporation during the year, or 
(ii) of the partnership during its fiscal period coinciding with 
or ending in the year, 


if those persons were employees of the corporation or the part- 
nership, as the case may be, 


but the amount so calculated shall not exceed the cost of labour of 
the corporation for the year; 


“gross cost’ of a property at any time means 


(a) in respect of a property that has become available for use by 
the partnership for the purposes of subsection 13(26) of the Act, 
the capital cost to the partnership of the property computed with- 
out reference to subsections 13(7.1), (7.4) and (10) and sections 
21 and 80 of the Act, and 
(b) in respect of any other property of the partnership, nil 
and, for the purposes of paragraph (a), where the partnership ac- 
quired the property from a person who was a majority interest part- 
ner of the partnership (within the meaning assigned by subsection 
97(3.1) of the Act) immediately after the property was acquired, the 
capital cost to the partnership of the property shall be computed as 
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if the property had been acquired at a capital cost equal to the gross 
cost to the person of the property, except that where the property 
was partnership property on December 31, 1971, its gross cost shall 
be its capital cost to the partnership as determined under subsection 
20(3) or (5) of the Income Tax Application Rules. 


History: “Gross cost” amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada 
Gazette, Part I, November 30, 1994. 


“Gross cost” substituted by P.C. 1994-139, s. 13, January 27, 1994, Canada Gazette, 
Part IJ, February 9, 1994, applicable to 1985 et seg., except that 


(a) where the taxpayer so elects by notifying the Minister of National Revenue in 
writing on or before the day on or before which the taxpayer is, or would be if a tax 
under Part I of the Income Tax Act were payable by the taxpayer, required by s. 
150 to file a return of income for the taxpayer’s first taxation year ending after 
February 9, 1994, it shall be read as follows for taxation years ending before Feb- 
ruary 9, 1994: 


“gross cost” of a property at any time means in respect of a property of the 

partnership, the capital cost to the partnership of the property computed 
without reference to subsections 13(7.1), (7.4) and (10) and sections 21 and 
80 of the Act, and, where the partnership acquired the property from a per- 
son who was a majority interest partner of the partnership (within the mean- 
ing assigned by. subsection 97(3.1) of the Act) immediately after the pro- 
perty was acquired, the capital cost to the partnership of the property shall be 
computed as if the property had been acquired at a capital cost equal to the 
gross cost to the person of the property, except that where the property was 
partnership property on December 31, 1971 its gross cost shall be its capital 
cost to the partnership as determined under subsection 20(3) or (5) of the 
Income Tax Application Rules,1971. 


(b) for taxation years ending before January 16, 1987 where the taxpayer has not 
elected under para. (a), it shall be read as follows: 


“gross cost” of a property means the capital cost of the property computed 
without reference to subsections 13(7.1), (7.4) and (10) and sections 21 and 
80 of the Act, except that where a property was partnership property on De- 
cember 31, 1971, its gross cost shall be its capital cost to the partnership as 
determined under subsection 20(3) or (5) of the Income Tax Application 
Rules, 1971, 


(c) for taxation years ending after January 15, 1987 and before February 9, 1994, 
where the taxpayer has not elected under para. (a), it shall be read as follows: 


“gross cost” of a property means the capital cost of the property computed 
without reference to subsections 13(7.1), (7.4) and (10), sections 21 and 80 
and paragraph 111(4)(e) of the Act, except that where a property was part- 
nership property on December 31, 1971, its gross cost shall be its capital 
cost to the partnership as determined under subsection 20(3) or (5) of the 
Income Tax Application Rules, 1971. 


Definitions [Reg. 5204]: “active business”, “amount” — ITA 248(1); “Canada” — 
ITA 255, Interpretation Act 35(1); “Canadian development expense” — ITA 66.2(5), 
248(1); “Canadian exploration and. development expenses” —ITA 66(15), 248(1); 
“Canadian exploration expense” —ITA 66.1(6), 248(1); “Canadian resource prof- 
its” — Reg. 5202; “corporation” — ITA 248(1), Interpretation Act 35(1); “cost of capi- 
tal”, “cost of labour’ — Reg. 5202, 5203(1), 5204; “employee” — ITA 248(1); “fiscal 
period” — ITA 249.1; “foreign exploration and development expenses” — ITA 66(15), 
248(1); “gross cost” — Reg. 5202, 5204; “majority interest partner’ —ITA 248(1); 
“person”, “property” — ITA 248(1); “qualified activities’ — Reg. 5202; “related” — 
ITA 251(2)-(6); “rental cost” — Reg. 5202; “salaries and wages” — ITA 248(1), Reg. 
5202; “share” — ITA 248(1); “taxation year” —ITA 249. 


PART LIIl — INSTALMENT BASE 


History: Part LIII (ss. 5300, 5301) substituted by P.C. 1981-2931, s. 1, October 22, 
1981, Canada Gazette, Part II, November 11, 1981, applicable by s. 2 as follows: 


(1) Para. 5300(1)(d) applicable to 1980 et seq. 
(2) Subsecs. 5301(1)-(5) effective in respect of instalments of tax required to be 
paid for taxation years commencing after October 28, 1980. 


(3) Subsecs. 5301(6)—(9) effective in respect of taxation years commencing after 
February 26, 1981 in respect of instalments of tax required to be paid after the 
particular time referred to in those subsections where such particular time was after 
November 11, 1981. 


Part LIT was consolidated by the Consolidated Regulations of Canada, chapter 945, 
proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Ga- 
zette, Part Il, August 8, 1979. 


5300. [Individuals] — For the purposes of subsections 155(2), 
156(3) and 161(9} of the Act, the instalment base of an individual 
for a taxation year is the amount by which 


(a) the individual’s tax payable under Part I of the Act for the 
year, determined before taking into consideration the specified 
future tax consequences for the year 


Income Tax Regulations 


exceeds 


(b) the amount deemed by subsection 120(2) of the Act to have 
been paid on account of the individual’s tax under Part I of the 
Act for the year, determined before taking into consideration the 
specified future tax consequences for the year. 


Related Provisions: ITA 248(1)— Definition of 
consequence”. 

History: S. 5300 substituted for subsecs. 5300(1), (2) by P.C. 1999-196, s. 1, February 
11, 1999, Canada Gazette, Part Il, March 3, 1999, applicable for the purpose of com- 
puting instalments of tax payable for 1997 et seq. 


Subsec. 5300(2) substituted by P.C. 1986-2590, s. 15, November 20, 1986, Canada 
Gazette, Part Il, December 10, 1986. 


Para. 5300(1)(a) substituted by P.C. 1985-2277, s. 15, July 24, 1985, Canada Gazette, 
Part I], August 7, 1985, applicable with respect to amounts deducted under ss. 127.2 
and 127.3 of the Act in respect of shares, debt obligations and rights acquired after 
February 15, 1984, other than shares, debt obligations or rights acquired before March 
1, 1984 where arrangements, evidenced in writing, for the issue of the shares or debt 
obligations or granting of the rights were substantially advanced before February 16, 
1984; and with respect to amounts referred to in subparas. 161(7)(a)(i) to (vii) of the 
Act for subsequent taxation years ending after August 7, 1985. 


“specified future tax 


Definitions [Reg. 5300]: “amount”, “individual”, “prescribed”, “specified future tax 
consequence” — ITA 248(1); “taxation year” — ITA 249. 


5301. Corporations under Part | of the Act — (1) Subject to 
subsections 5301 (6) and (8), for the purposes of subsections 157(4) 
and 161(9) of the Act, the first instalment base of a corporation for 
a particular taxation year means the product obtained when the ag- 
gregate of ; 

(a) the tax payable under Part I of the Act by the corporation for 

its taxation year preceding the particular year, and 

(b) the total of the taxes payable by the corporation under Parts 


1.3, Vi and VL.1 of the Act for its taxation year preceding the 
particular year 


Application: The February 13, 200: draft r 
sec, (1) (pre-published in the Canada Gazette, 
amend para. 5301(1)(b) to read as above, appli 


An authorized foreign bank is subject to the new Branch tees Tax 
Part XIII.1 of the Act. Paragraph 5301(1)(b), clause 5301(4)(a)@)(B) an: 
5301(10) are amended to include the Part XI[L.1 tax in: computatio! 

ment base. . 


is multiplied by the ratio that 365 is of the number of days in that 
preceding year. 


Related Provisions: Reg. 5301(10) — Tax payable under Part I. 


History: Para. 5301(1)(a) amended by P.C. 1999-196, subsec. 2(1), February 11, 1999, 
Canada Gazette, Part Il, March 3, 1999, applicable to 1996 et seq. 


Paras. 5301(1)(a) and (b) substituted by P.C. 1994-556, subsec. 1(1), April 14, 1994, 
Canada Gazeite, Part II, May 4, 1994, applicable in computing the “first instalment 
base” and “second instalment base”, within the meanings assigned by: Part LIII, for 
taxation years ending after June 1989, except that in its application to any of those 
taxation years ending before 1992, the reference to “Parts 1.3, VI and VI.1” in para. 
5301(1)(b) shall be read as a reference to ebart: Vilas 


Subsec. 5301(1) substituted by P.C. 1989-1565, subsec. 3(1), August 14, 1989, Canada 
Gazette, Part Il, August 30, 1989, applicable in respect of 1988 er seg. 


Subsec, 5301(1) substituted by P.C. 1988-390, subsec. 27(1), March 3, 1988, Canada 
Gazette, Part II, March 16, 1988, applicable to 1985 et seg. 


Subsec. 5301(1) substituted by P.C. 1985-2277, subsec. 16(1), July 24, 1985, Canada 
Se er Part Il, August 7, 1985, applicable with respect to amounts deducted under ss. 
127.2 and 127.3 of the Act in respect of shares, debt obligations and rights acquired 
after February 15, 1984, other than shares, debt obligations or rights acquired before 
March I, 1984 where arrangements, evidenced in writing, for the issue of the shares or 
debt obligations or granting of the rights were substantially advanced before February 
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16, 1984; and with respect to amounts referred to in subparas. 161(7)(a)(i) to (vii) of 
the Act for subsequent taxation years ending after August 7, 1985. 


Subsec. 5301(1) substituted by P.C. 1984-3789, subsec. 14(1), November 29, 1984, 
Canada Gazette, Part Il, December 12, 1984, applicable to 1982 er seq. 


(2) Subject to subsections (6) and (8), for the purposes of subsec- 
tions 157(4) and 161(9) of the Act, the “second instalment base” of 
a corporation for a particular taxation year means the amount of the 
first instalment base of the corporation for the taxation year imme- 
diately preceding the particular year. 


(3) For the purposes of subsection (1), where the number of days in 
the taxation year of a corporation immediately preceding the partic- 
ular taxation year referred to therein is less than 183, the amount 
determined for the corporation under that subsection shall be the 
greater of 


(a) the amount otherwise determined for it under subsection (1); 
and 


(b) the amount that would be determined for it under subsection 
(1) if the reference in that subsection to “its taxation year pre- 
ceding the particular year” were read as a reference to “its last 
taxation year, preceding the particular year, in which the number 
of days exceeds 182”. 

History: Para. 5301(3)(b) amended by P.C. 1999-196, subsec. 2(2), February 11, 


1999, Canada Gazette, Part Il, March 3, 1999, applicable to taxation years ending after 
June 30, 1989. 


(4) Notwithstanding subsections (1) and (2), for the purposes of 
subsections 157(4) and 161(9) of the Act, 


(a) where a particular taxation year of a new corporation that 
was formed as a result of an amalgamation (within the meaning 
assigned by section 87 of the Act) is its first taxation year, 
(1) its “first instalment base” for the particular year means the 
total of all amounts each of which is equal to the product 
obtained when the total of 
(A) the tax payable under Part I of the Act, and 


(B) the total of the taxes payable under Parts I.3, VI and 
VI.1 of the Act 


of the taxes payable under -_ TS, 
XIIL.1 of the Act _ 
ary ie 2003 draft regulations (foreign bank Sahohes, sub 


Sec. 9(2) (pre-published | in the Canada Gazette, Part I, February ey 2003), will 
amend cl. 53014) @)G\B) to read as above, applicable to 2001, et seq. : 


Regulatory Impact Analysis Statement: Sce under Reg. 5301(1)(b) aeate, 


by a predecessor corporation (as defined in section 87 of the 

Act) for its last taxation year is multiplied by the ratio that 

365 is of the number of days in that year, and 

(ii) its “second instalment base” for the particular year means 

the aggregate of all amounts each of which is an amount 

equal to the amount of the first instalment base of a predeces- 
sor corporation for its last taxation year; and 
(b) where a particular taxation year of a new corporation re- 
ferred to in paragraph (a) is its second taxation year, 

(i) its “first instalment base” for the particular year means 
(A) where the number of days in its first taxation year is 
greater than 182, the amount that would, but for this sub- 
section, be determined under subsection (1) for the year, 
and 
(B) in any other case, the greater of the amount that 
would, but for this subsection, be determined under sub- 
section (1) for the year and its first instalment base for its 
first taxation year, and 

(ii) its “second instalment base” for the particular year means 

the amount of the first instalment base of the new corporation 

for its first taxation year. 


History: Cl. 5301(4)(a)(i)(A) amended by P.C. 1999-196, subsec. 2(3), February 11, 
1999, Canada Gazette, Part I, March 3, 1999, applicable to 1996 et seq. 


ed Amendment — Reg. 5301 (4)(a)((B) : 


Reg. 
S. 5301(8) 


Subpara. 5301(4)(a)(i) substituted by P.C. 1994-556, subsec. 1(2), April 14, 1994, Can- 
ada Gazette, Part II, May 4, 1994, applicable in computing the ‘ first instalment base” 
and “second instalment base”, within the meanings assigned by Part LIII, for taxation 
years ending after June 1989, except that in its application to any of those taxation 
years ending before 1992, the reference to “Parts I.3, VI and VI.1” in cl. 
5301(4)(a)(i)(B) shall be read as a reference to “Part VI.1”. 


Subpara. 5301(4)(a)(i) substituted by P.C. 1989-1565, subsec. 3(2), August 14, 1989, 
Canada Gazette, Part Il, August 30, 1989, applicable in respect of 1988 et seq. 


Subpara. 5301(4)(a)(i) substituted by P.C. 1988-390, subsec. 27(3), March 3, 1988, 
Canada Gazette, Part Il, March 16, 1988, applicable to 1985 ef seq. 


Subpara. 5301(4)(a)(i) substituted by P.C. 1985-2277, subsec. 16(2), July 24, 1985, 
Canada Gazette, Part Il, August 7, 1985, applicable with respect to amounts deducted 
under ss, 127.2 and 127.3 of the Act in respect of shares, debt obligations and rights 
acquired after February 15, 1984, other than shares, debt obligations or rights acquired 
before March 1, 1984 where arrangements, evidenced in writing, for the issue of the 
shares or debt obligations or granting of the rights were substantially advanced before 
February 16, 1984; and with respect to amounts referred to in subparas. 161(7)(a)(i) to 
(vii) of the Act for subsequent taxation years ending after August 7, 1985. 


Subpara. 5301(4)(a)(i) substituted by P.C. 1984-3789, subsec. 14(2), November 29, 
1984, Canada Gazette, Part Il, December 12, 1984, applicable to 1982 er seq. 


(5) For the purposes of subsection (4), where the number of days in 
the last taxation year of a predecessor corporation is less than 183, 
the amount determined under subparagraph (4)(a)(i) in respect of 
the predecessor corporation shall be the greater of 


(a) the amount otherwise determined under subparagraph 
(4)(a)(i) in respect of the predecessor corporation; and 


(b) the amount of the first instalment base of the predecessor 
corporation for its last taxation year. 


(6) Subject to subsection (7), where a subsidiary within the meaning 
of subsection 88(1) of the Act is winding up, and, at a particular 
time in the course of the winding up, all or substantially all of the 
property of the subsidiary has been distributed to a parent within the 
meaning of subsection 88(1) of the Act, the following rules apply: 


(a) there shall be added to the amount of the parent’s first instal- 
ment base for its taxation year that includes the particular time 
the amount of the subsidiary’s first instalment base for its taxa- 
tion year that includes the particular time; 


(b) there shall be added to the amount of the parent’s second 
instalment base for its taxation year that includes the particular 
time the amount of the subsidiary’s second instalment base for 
its taxation year that includes the particular time; 


(c) there shall be added to the amount of the parent’s first instal- 
ment base for its taxation year immediately following its taxa- 
tion year referred to in paragraph (a) the amount that is the pro- 
portion of the subsidiary’s first instalment base for its taxation 
year referred to in paragraph (a) that 


(1) the number of complete months that ended at or before the 
particular time in the taxation year of the parent that includes 
the particular time 
is of 
(i) 12; and 
(d) there shall be added to the amount of the parent’s second 
instalment base for its taxation year immediately following its 
taxation year referred to in paragraph (a) the amount of the sub- 
sidiary’s first instalment base for its taxation year that includes 
the particular time. 


(7) The amount of an instalment of tax for the taxation year referred 
to in paragraphs (6)(a) and (b) that a parent is deemed under subsec- 
tion 161(4.1) of the Act to have been liable to pay before the partic- 
ular time referred to in subsection (6) shall be determined as if sub- 
section (6) were not applicable in respect of a distribution of 
property described in that subsection occurring after the day on or 
before which the instalment was required to be paid. 


(8) Subject to subsection (9), where at a particular time a corpora- 
tion (in this subsection referred to as the “transferor’’) has disposed 
of all or substantially all of its property to another corporation with 
which it was not dealing at arm’s length (in this subsection and sub- 
section (9) referred to as the “transferee”) and subsection 85(1) or 
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(2) of the Act applied in respect of the disposition of any of the 
property, the following rules apply: 


Proposed Amendment - — Reg. 5301(8) opening words 


(8) Subject to subsection (9), if at a particular time a corporation 
(in this subsection referred as the “transferor”) has disposed of all 
or substantially all of its property to another corporation with 
which it was not dealing at arm’s length (in this subsection and 
subsection (9) referred to as the “transferee”) and subsection 85(1) 
or (2) or 142.7(3) of the Act applied in respect of the disposition 
of any of the property, the following rules apply: 
Application: The February 13, 2003 draft regulations (foreign bank branches), sub- 
sec. 9(3) (pre-published in de Canada Gazette, Part 1, February 15, 2003), will 


amend the opening words of subsec. 5301(8) to read as above, applicable after June 
27, 1990. : 


Regulatory impact Analysis Schemedt Subsection: 1530118) describes the addi- 
tional rules applicable in the computation of an instalment base when a property is 
disposed of in a transaction governed by subsection 85(1) or (2) of the Act. Subsec-_ 
tion 142. 13) of the Act allows a Canadian affiliate of an authorized foreign bank to 
dispose of its property in the manner similar to an election under subsection 85(1) of 
the Act. Subsection 5301(8) is amended to include the property PDO of Py virtue 
of an election under subsection 142.7(3) of the Act. 


(a) there shall be added to the amount of the transferee’s first 
instalment base for its taxation year that includes the particular 
time the amount of the transferor’s first instalment base for its 
taxation year that includes the particular time; 


(b) there shall be added to the amount of the transferee’s second 
instalment base for its taxation year that includes the particular 
time the amount of the transferor’s second instalment base for its 
taxation year that includes the particular time; 


(c) there shall be added to the amount of the transferee’s first 
instalment base for its taxation year immediately following its 
taxation year referred to in paragraph (a) the amount that is the 
proportion of the transferor’s first instalment base for its taxa- 
tion year referred to in paragraph (a) that 


(i) the number of complete months that ended at or before the 
particular time in the taxation year of the transferee that in- 
cludes the particular time 


is of 
(i) 12; and 


(d) there shall be added to the amount of the transferee’s second 
instalment base for its taxation year immediately following its 
taxation year referred to in paragraph (a) the amount of the 
transferor’s first instalment base for its taxation year that in- 
cludes the particular time. 


(9) The amount of an instalment of tax for the taxation year referred 
to in paragraphs (8)(a) and (b) that a transferee is deemed under 
subsection 161(4.1) of the Act to have been liable to pay before the 
particular time referred to in subsection (8) shall be determined as if 
subsection (8) were not applicable in respect of a disposition of pro- 
perty described in that subsection occurring after the day on or 
before which the instalment was required to be paid. 


(10) For the purpose of this section, tax payable under Part I, 1.3 or 
VI of the Act by a corporation for a taxation year means the COrpo- 
ration’s tax payable for the year under the relevant Part, determined 
before taking into consideration the specified future tax conse- 
quences for the year. 


Proposed Amendment — Reg. 5301(10) 


(10) For the purpose of this section, tax payable under Part I, L 3. 
VI or XIII.1 of the Act by a corporation for a taxation year means 
the corporation’s tax payable for the year under the relevant Part, 

determined before taking into consideration the peated ae 
tax consequences for the year. 

Application: The February 13, 2003 draft regulations (foreign: bank branches), sub 


sec. 9(4) (pre-published in the Canada Gazette, Part 1, February 15, 2003), will 
amend subsec. 5301(10) to read as above, applicable to 2001 et seq. 


Income Tax Regulations 


Regulatory impact Analysis Statement: See under Reg. 5301(1)(b) above. 


Related Provisions: ITA 248(1)—Definition of “specified future tax 


consequence”. 


History: Subsec. 5301(10) amended by P.C. 1999-196, subsec. 2(4), February 11, 
1999, Canada Gazette, Part Il, March 3, 1999, applicable to 1996 et seq. 


Subsec. 5301(10) added by P.C. 1994-556, subsec. 1(3), April 14, 1994, Canada Ga- 
zette, Part Il, May 4, 1994, applicable in computing the “first instalment base” and 
“second instalment base”, within the meanings assigned by Part LIII, for taxation years 
ending after June 1989 except that, in making such computations in respect of such 
taxation years commencing before March 1992, subsec. 5301(10) shall be read as 
follows: 


(10) For the purposes of this section, “tax payable under Part I of the Act” by a 
corporation for a taxation year means the amount, if any, by which the tax paya- 
ble under Part I of the Act by the corporation for the year, computed without 
reference to sections 123.1, 127.2 and 127.3 of the Act (and, where the year 
commenced before July 1, 1989, without reference to section 125.3 of the Act) 
and before taking into consideration any amount referred to in any of subpara- 
graphs 161(7)(a)(ii) to (vil) of the Act that is excluded or deducted, as the case 
may be, for the year, exceeds 


(a) where the year commenced before July 1, 1989, the lesser of 


(i) where the year ended 


(A) before July 1, 1989, the amount that would be the corporation’s 
tax payable under Part I.3 of the Act for the year if that Part (as it 
read in its application to the corporation’s first taxation year com- 
mencing after June 30, 1989) applied in respect of the year and its 
capital deduction under that Part for the year were its capital deduc- 
tion under that Part for its first taxation year ending after June 30, 
1989, or 


(B) after June 30, 1989, the product obtained when the corpora- 
tion’s tax payable under Part I.3 of the Act for the year is multiplied 
by the ratio that the number of days in the year is of the number of 
days in the year after June 30, 1989, and 


(ii) the amount that would be the corporation’s Canadian surtax payable 
for the year, as defined in subsection 125.3(4) of the Act if that subsec- 
tion and any regulations made under that subsection (as they read in 
their application to the corporation’s first taxation year commencing af- 
ter June 30, 1989) were applicable to the year; 


(b) where the year commenced before February 21, 1990 and the corporation 
is a corporation described in paragraph (d) or (e) of the definition “financial 
institution” in subsection 190(1) of the Act (or that would be so described if 
those paragraphs applied with respect to the year), 


(1) where the year ended before February 21, 1990, the amount that 
would be the corporation’s tax payable under Part VI of the Act for the 
year if that Part (as it read in its application to the corporation’s first 
taxation year commencing after February 20, 1990) applied in respect of 
the year and its capital deduction under that Part for the year were its 
capital deduction under that Part for its first taxation year ending after 
February 20, 1990, and 


(il) where the year ended after February 20, 1990, the amount, if any, by 
which 


(A) the product obtained when the corporation’s tax payable under 
Part VI of the Act for the year is multiplied by the ratio that the 
number of days in the year is to the number of days in the year after 
February 20, 1990 


exceeds 


(B) the amount deducted under subsection 125.2(1) of the Act in 
computing the corporation’s tax payable under Part I of the Act for 
the year in respect of its tax payable under Part VI of the Act for the 
year; and 


(c) in any other case, nil. 


In making those computations in respect of any of those taxation years ending before 
1991, the reference in subsec. 5301(10) to ‘ ‘subparagraphs 161(7)(a)(ii) to (x)” shall be 

read as a reference to ‘ ‘subparagraphs 161(7)(a)(ii) to (vii); and in making those com- 

putations in respect of any of those taxation years ending in 199], the reference in 

subsec. 5301(10) to ‘ ‘subparagraphs 161(7)(a)(ii) to (x)” shall be read as a reference to 
“subparagraphs 161(7)(a a)(il) to (vii) and (x)”. 


Definitions [Reg. 5301]: “amount” —ITA 248(1 13. 
“corporation” —ITA 248(1), Interpretation Act 35(1); ‘ 
position”; “disposition” —ITA 248(1): ‘ 
“month” — Interpretation Act 35(1): 
base”* — Reg. 5301(4)(a)(ii): * 
tion year” — ITA 249. 


‘arm’s length” —ITA 251(1); 
“disposed” — ITA 248(1)*dis- 
‘first instalment base” — Reg. 5301(4)(a)(i); 
“property” —ITA 248(1); “second instalment 
specified future tax consequence” — ITA 248(1); “taxa- 
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Part LV — Prescribed Programs and Benefits 


PART LIV — DEBTOR’S GAINS ON 
SETTLEMENT OF DEBTS 


- Proposed Repeal — Part LIV 
Technical Notes to ITA 80-80.04, 1994 tax amendment bill (Bill C-70), 
February 1 6, 1995: The new rules for debt forgiveness are entirely contained in the 
Act [in subsecs. 80(5) and (6) — ed.]. As a consequence, Part LIV of the Regulations is 
no longer relevant, except in the cases where grandfathering [former s. 80 —ed.] 
applies. 


History: Part LIV was consolidated by the Consolidated Regulations of Canada, chap- 
ter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Can- 
ada Gazette, Part Il, August 8, 1979. 


5400. (1) Subject to section 5401, the excess referred to in para- 
graph 80(1)(b) of the Act, after deducting the portion thereof re- 
quired to be applied as provided in paragraph 80(1)(a) of the Act, 
shall be applied at the time the debt or obligation is settled or extin- 
guished, in the following order to reduce to the maximum extent 
possible 


(a) the capital cost of depreciable property of a prescribed class 
or prescribed classes, as the case may be; 


(b) the capital cost of depreciable property other than deprecia- 
ble property of a prescribed class; 


(c) the adjusted cost base at that time of capital property, other 
than depreciable property and personal-use property; 


(d) the adjusted cost base at that time of capital property that is 
listed personal property; and 


(e) the adjusted cost base at that time of capital property that is 
personal-use property, other than listed personal property. 
History: All that portion of subsec. 5400(1) preceding para. (a) substituted by P.C. 


1984-3789, s. 15, November 29, 1984, Canada Gazette, Part II], December 12, 1984, 
effective commencing November 13, 1981. 


(2) Where an amount is to be applied pursuant to subsection (1), the 
taxpayer may choose any particular property to make the reduction 
in the order specified therein. 

Definitions [Reg. 5400]: “adjusted cost base” —ITA 54, 248(1); “amount” — ITA 
248(1); “capital property” — ITA 54, 248(1); “depreciable property’ —ITA 13(21), 
248(1); “listed personal property”, “personal-use property’ —ITA 54, 248(1); “pre- 
scribed”, “property”, “taxpayer” — ITA 248(1). 


5401. (1) For the purposes of paragraph 5400(1)(a), the amount to 
be applied to reduce the capital cost of a property shall not exceed 
the lesser of 


(a) the amount by which 
(i) the capital cost of the property 
exceeds 


(ii) all amounts that would have been allowed to the taxpayer 
in respect of the property, if it had been the only property 
that was included in a prescribed class, at the rate that was 
allowed to him in respect of property of the class in which it 
was included under regulations made under paragraph 
20(1)(a) of the Act for the taxation years prior to the year in 
which the debt or obligation was settled or extinguished; and 


(b) the amount by which 
(i) the undepreciated capital cost of the class at the time the 
debt or obligation was settled or extinguished 

exceeds 


(ii) the amount or the aggregate of amounts, if any, that has 
already been determined under this subsection in respect of 
another property of the class at the time referred to in subpar- 


agraph (i). 
(2) For the purposes of paragraph 5400(1)(b), the amount to be ap- 
plied to reduce the capital cost of a property shall not exceed 
(a) the amount by which the capital cost of the property 


Reg. 
S. 5502 


exceeds 


(b) the amount that was allowed to the taxpayer by virtue of Part 
XVII in respect of the property before the debt or the obligation 
was settled or extinguished. 


(3) For the purposes of paragraphs 5400(1)(c), (d) and (e), the 
amount to be applied to reduce the adjusted cost base of a property 
shall not exceed the amount by which 


(a) the aggregate of the cost to the taxpayer of the property and 
all amounts required by subsection 53(1) of the Act to be in- 
cluded in computing the adjusted cost base to him of that 
property 

exceeds 


(b) the aggregate of all amounts required by subsection 53(2) of 
the Act (except paragraph (c) thereof) to be deducted in comput- 
ing the adjusted cost base to him of that property, 


at the time the debt or obligation was settled or extinguished. 
Definitions [Reg. 5401]: “adjusted cost base” —ITA 54, 248(1); “amount”, “pre- 
scribed”, “property” — ITA 248(1); “taxation year’ —ITA 249; “taxpayer? —ITA 
248(1); “undepreciated capital cost” —ITA 13(21), 248(1). 


PART LV — PRESCRIBED PROGRAMS AND 
BENEFITS 


History: Part LV (ss. 5500, 5501) substituted by P.C. 1981-3209, s. 5, November 12, 
1981, Canada Gazette, Part Il, November 25, 1981, effective in respect of 1981 et seq: 
except that with respect to the references to para. 212(1)(s) of the Act s. 5 is effective in 
respect of grants paid or credited after 1980. 


Part LV added by P.C. 1978-1139, s. 2, April 13, 1978, Canada Gazette, Part I, April 
26, 1978, applicable to 1977 et seq. 


5500. Canadian Home Insulation Program — For the pur- 
poses of paragraphs 12(1)(u), 56(1)(s) and 212(1)(s) of the Act, the 
Canadian Home Insulation Program, as authorized and described in 
Vote Ila of Appropriation Act No. 3, 1977-78, as amended, En- 
ergy, Mines and Resources Vote 35, Main Estimates, 1981-82 as 
authorized by Appropriation Act No. 1, 1981-82, as amended, or 
the Canadian Home Insulation Program Act, is hereby prescribed 
to be a program of the Government of Canada relating to home 
insulation. 

Definitions [Reg. 5500]: “Canada” —ITA 255, Interpretation Act 35(1); “pre- 
scribed” — ITA 248(1). 


5501. Canada Oil Substitution Program — For the purposes 
of paragraphs 12(1)(u), 56(1)(s) and 212(1)(s) of the Act, the Can- 
ada Oil Substitution Program, as authorized and described in para- 
graph (a) or (b) of Energy, Mines and Resources Vote 45, Main 
Estimates, 1981-82 as authorized by Appropriation Act No. 1, 
1981-82, as amended, or the Oil Substitution and Conservation Act 
is hereby prescribed to be a program of the Government of Canada 
relating to energy conversion. 

Definitions [Reg. 5501]: “Canada” —ITA 255, Interpretation Act 35(1); “pre- 
scribed” — ITA 248(1). 


5502. Benefits under government assistance programs — 
For the purposes of subparagraph 56(1)(a)(vi) and paragraph 
153(1)(m) of the Act, the following benefits are prescribed: 


(a) benefits under the Labour Adjustment Benefits Act; 


(b) benefits under programs to provide income assistance pay- 
ments, established pursuant to agreements under section 5 of the 
Department of Labour Act; and 


(c) benefits under programs to provide income assistance pay- 
ments, administered pursuant to agreements under section 5 of 
the Department of Fisheries and Oceans Act. 
History: S. 5502 added by P.C. 1995-1023, s. 4, June 23, 1995, Canada Gazette, Part 
II, July 12, 1995, applicable 
(a) for the purposes of subpara. 56(1)(a)(vi) of the Act, to benefits received after 
October 1991; and 
(b) for the purposes of para. 153(1)(m) of the Act, to benefits paid after October 
1991. 
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S. 5502 Income Tax Regulations 


Definitions [Reg. 5502): “prescribed” — ITA 248(1). Selected Cases [Reg. 5700(i)]: Brown v. MNR, [1995] 1 C.T.C. 208 (FCTD) 


PART LVI rat PRESCRIBED DISTRIBUTIONS 


History: Part LVI was consolidated by the Consolidated Regulations of Canada, chap- 
ter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Can- 
ada Gazette, Part II, August 8, 1979. 


5600. For the purpose of section 86.1 of the Act, the following dis- 
tributions of shares are prescribed: 


(a) the distribution by Active Biotech AB, on May 10, 1999, of 
shares of Wilhelm Sonesson AB; and 


(b) the distribution by Orckit Communications Ltd., on June 30, 
2000, of shares of Tioga Technologies Ltd. 


History: S. 5600 and its heading replaced by P.C. 2004-425, ss. 1, 2, April 22, 2004, 
Canada Gazette, Part Il, May 5, 2004, deemed to have come into foe on January 1, 
1998. 


S. 5600 amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada Gazette, Part 
Il, November 30, 1994. 


Definitions [Reg. 5600]: “prescribed”, “share” —ITA 248(1). 


PART LVI — MEDICAL DEVICES AND 
EQUIPMENT 


History: Part LVII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part Il, August 8, 1979. 


5700. For the purposes of paragraph 118.2(2)(m) of the Act, a de- 
vice or equipment is prescribed if it is a 


(a) wig made to order for individuals who have suffered abnor- 
mal hair loss owing to disease, medical treatment or accident; 


(b) needle or syringe designed to be used for the purpose of giv- 
ing an injection; 

(c) device or equipment, including a replacement part, designed 
exclusively for use by an individual suffering from a severe 
chronic respiratory ailment or a severe chronic immune system 
disregulation, but not including an air conditioner, humidifier, 
dehumidifier, heat pump or heat or air exchanger; 


(c.1) air or water filter or purifier for use by an individual who is 
suffering from a severe chronic respiratory ailment or a severe 
chronic immune system disregulation to cope with or overcome 
that ailment or disregulation; 


(c.2) electric or sealed combustion furnace acquired to replace a 
furnace that is neither an electric furnace nor a sealed combus- 
tion furnace, where the replacement is necessary solely because 
of a severe chronic respiratory ailment or a severe chronic im- 
mune system disregulation; 


(c.3) air conditioner acquired for use by an individual to cope 
with the individual’s severe chronic ailment, disease or disorder, 
to the extent of the lesser of $1,000 and 50% of the amount paid 
for the air conditioner; 


(d) device or equipment designed to pace or monitor the heart of 
an individual who suffers from heart disease; 


(w) talking textbook prescribed 
_use by an individual with a perceptual disability in connection 


(“Designed” can be read as meaning “intended”. Air conditioner deductible as medical 
expense). 


(j) external breast prosthesis that is required because of a 
mastectomy; 


(k) teletypewriter or similar device, including a telephone ring- 
ing indicator, that enables a deaf or mute individual to make and 
receive telephone calls; 


(1) optical scanner or similar device designed to be used by a 
blind individual to enable him to read print; 


(m) power-operated lift or transportation equipment designed 
exclusively for use by, or for, a disabled individual to allow the 
individual access to different areas of a building or to assist the 
individual to gain access to a vehicle or to place the individual’s 
wheelchair in or on a vehicle; 


(n) device designed exclusively to enable an individual with a 
mobility impairment to operate a vehicle; 


(o) device or equipment, including a synthetic speech system, 
braille printer and large print-on-screen device, designed exclu- 
sively to be used by a blind individual in the operation of a 
computer; 


(p) electronic speech synthesizer that enables a mute individual 
to communicate by use of a portable keyboard; 


(q) device to decode special television signals to permit the 
script of a program to be visually displayed; 


(q.1) a visual or vibratory signalling device, including a visual 
fire alarm indicator, for an individual with a hearing impairment; 


(r) device designed to be attached to infants diagnosed as being 
prone to sudden infant death syndrome in order to sound an 
alarm if the infant ceases to breathe; 


(s) infusion pump, including disposable peripherals, used in the 
treatment of diabetes or a device designed to enable a diabetic to 
measure the diabetic’s blood sugar level; 


(t) electronic or computerized environmental control system de- 
signed exclusively for the use of an individual with a severe and 
prolonged mobility restriction; 


(u) extremity pump or elastic support hose designed exclusively 
to relieve swelling caused by chronic lymphedema; 


(v) inductive coupling osteogenesis stimulator for treating non- 
union of fractures or aiding in bone fusion; and 


(w) talking textbook prescribed by a medical practitioner for use 
by an individual with a perceptual disability, in connection with 
the individual’s enrolment at an educational institution in 
Canada. 


Proposed Amendment — Reg. 5700(w) — 
ya medical practitioner for 


with the individual’s enrolment at an educational in: itution i in 
Canada, or a designated educational institution, 


Application: The September 16, 2004 draft regulations (medical devices aa equip- 
ment), s. 1, will amend para. ‘S700(w) to re. 


as above, applicable to 2004 er seq. 


(e) orthopaedic shoe or boot and an insert for a shoe or boot | Technical Notes: The [above] amendment to the Income Tax Regulations is 
made to order for an individual in accordance with a prescription | consequential to amended section 64 of the Income Tax Act. This amendment ensures 
to overcome a physical disability of the individual; that a taxpayer may claim the cost of a talking textbook either as a disability supports 


(f) power-operated guided chair installation, for an individual, 
that is designed to be used solely in a stairway; 


deduction under amended section 64 of the Act or as a medical expense under nection 
118.2 of the Act. For further information, see the commentary to section 64. 


Federal budget, Supplementary Information, March 23, 2004: In pane 


(g) mechanical device or equipment designed to be used to assist | °MSequential amendments to the Income Tax Regulations will be made regarding the 


an individual to enter or leave a bathtub or shower or to get on eligibility of talking textbooks for 
or off a toilet; Reg. 5700] to ensure that the eligi 


; for both the proposed [Disability Supports} dc deduction {see under TA ce 
(h) hospital bed including such attachments thereto as may have | the METC. 


been included in a prescription therefor; 


(i) device that is designed to assist an individual in walking 
where the individual has a mobility impairment; 
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-METC [medical expenses tax credit — ie., 
ty requirements for that expense are consistent 


Related Provisions: ITA 64 — Disability supports deduction for various expenses. 


History: Para. 5700(c.3) added by P.C. 1999-1767, s. 1, October 6, 1999, Canada 
Gazette, Part Il, October 27, 1999, applicable to 1997 er seq. 


Part LIX — Foreign Affiliates 


Paras. 5700(c.1), (c.2) and (q.1) added by P.C. 1994-271, s. 1, February 16, 1994, Can- 
ada Gazette, Part Il, March 9, 1994; paras. (c.1), (c.2) applicable after December 16, 
1991, para. (q.1) applicable to 1992 er seq. 


That portion of s. 5700 preceding para. (a), and paras. (c), (i); (m) and (s) substituted, 
and (t) to (v) added, by P.C. 1990-2491, subsecs. 1(1) to (4) and (6), November 22, 
1990, Canada Gazette, Part Il, December 5, 1990, applicable to 1988 ef seq.; and para. 
(q) substituted by subsec. 1(5), applicable to 1987 et seq. 


Paras. 5700(n) to (s) added by P.C. 1987-2474, December 10, 1987, Canada Gazette, 
Part II, December 23, 1987, applicable to 1987 et seq. 


Para. 5700(m) substituted by P.C. 1985-2277, s. 17, July 24, 1985, Canada Gazette, 
Part Il, August 7, 1985, applicable to 1984 er seq. 

Paras. 5700(1), (m) added by P.C. 1980-3345, s. 1, December 11, 1980, Canada Ga- 
zette, Part II, December 24, 1980, in force January 1, 1980. 


Definitions [Reg. 5700]: “Canada” — ITA 255, Interpretation Act 35(1); “desig- 
nated educational institution” — 118.6(1); “individual” — ITA 248(1); “medical prac- 
titioner’” — ITA 118.4(2); “prescribed” — ITA 248(1). 


Interpretation Bulletins: IT-519R2: Medical expense and disability tax credits. 


PART LVIIl — RETENTION OF BOOKS AND 
RECORDS 


History: Part LVIII (s. 5800) added by P.C. 1982-2895, s. 2, September 22, 1982, 
Canada Gazette, Part Il, October 13, 1982, effective commencing September 20, 1982. 


5800. (1) For the purposes of paragraph 230(4)(a) of the Act, the 
required retention periods for records and books of account of a 
person are prescribed as follows: 


(a) in respect of 


(i) any record of the minutes of meetings of the directors ofa 
corporation, 


(ii) any record of the minutes of meetings of the shareholders 
of a corporation, 


(iii) any record of a corporation containing details with re- 
spect to the ownership of the shares of the capital stock of the 
corporation and any transfers thereof, 


(iv) the general ledger or other book of final entry containing 
the summaries of the year-to-year transactions of a corpora- 
tion, and 

(v) any special contracts or agreements necessary to an un- 
derstanding of the entries in the general ledger or other book 
of final entry referred to in subparagraph (iv), 


the period ending on the day that is two years after the day that 
the corporation is dissolved; 


(b) in respect of all records and books of account that are not 
described in paragraph (a) of a corporation that is dissolved and 
in respect of the vouchers and accounts necessary to verify the 
information in such records and books of account, the period 
ending on the day that is two years after the day that the corpo- 
ration is dissolved; 
(c) in respect of 
(i) the general ledger or other book of final entry containing 
the summaries of the year-to-year transactions of a business 
of a person (other than a corporation), and 
(ii) any special contracts or agreements necessary to an un- 
derstanding of the entries in the general ledger or other book 
of final entry referred to in subparagraph (i), 
the period ending on the day that is six years after the last day of 
the taxation year of the person in which the business ceased; 
(d) in respect of 
(i) any record of the minutes of meetings of the executive of 
a registered charity or registered Canadian amateur athletic 
association, 
(ii) any record of the minutes of meetings of the members of 
a registered charity or registered Canadian amateur athletic 
association, 


(iii) all documents and by-laws governing a registered charity 
or registered Canadian amateur athletic association, and 


Reg. 
S. 5900(1)(b) 


(iv) all records of any donations received by a registered 
charity that were subject to a direction by the donor that the 
property given be held by the charity for a period of not less 
than 10 years, 


the period ending on the day that is two years after the date on 
which the registration of the registered charity or the registered 
Canadian amateur athletic association under the Act is revoked; 


(e) in respect of all records and books of account that are not 
described in paragraph (d) and that relate to a registered charity 


or registered Canadian amateur athletic association whose regis- 


tration under the Act is revoked, and in respect of the vouchers 
and accounts necessary to verify the information in such records 
and books of account, the period ending on the day that is two 
years after the date on which the registration of the registered 
charity or the registered Canadian amateur athletic association 
under the Act is revoked; 


(f) in respect of duplicates of receipts for donations (other than 
donations referred to in subparagraph (d)(iv)) that are received 
by a registered charity or registered Canadian amateur athletic 
association and are required to be kept by that charity or associa- 
tion pursuant to subsection 230(2) of the Act, the period ending 
on the day that is two years from the end of the last calendar 
year to which the receipts relate; and 


(g) notwithstanding paragraphs (c) to (f), in respect of all 
records, books of account, vouchers and accounts of a deceased 
taxpayer or a trust in respect of which a clearance certificate is 
issued pursuant to subsection 159(2) of the Act with respect to 
the distribution of all the property of such deceased taxpayer or 
trust, the period ending on the day that the clearance certificate 
is issued. 


(2) For the purposes of subsection 230.1(3) of the Act, with respect 
to the application of paragraph 230(4)(a) of the Act, the required 
retention period for records and books of account that are required 
to be kept pursuant to section 230.1 of the Act is prescribed to be 
the period ending on the day that is two years after the end of the 
last calendar year to which the records or books of account relate. 
Definitions [Reg. 5800]: “business” — ITA 248(1); “corporation” —ITA 248(1), 
Interpretation Act 35(1); “person”, “prescribed”, “property”, “record”, “registered Ca- 
nadian amateur athletic association”, “registered charity”, “‘share”, “shareholder” — 
ITA 248(1); “taxation year” —ITA 249; “taxpayer” —ITA 248(1); “trust” —ITA 
104(1), 248(1), (3). 

Information Circulars [Reg. 5800]: 78-10R4: Books and records reten- 
tion/destruction; 05-1: Electronic record keeping. 


PART LIX — FOREIGN AFFILIATES 


History: Part LIX was consolidated by the Consolidated Regulations of Canada, chap- 
ter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Can- 
ada Gazette, Part II, August 8, 1979. 


5900. Dividends out of exempt, taxable and pre- 
acquisition surplus — (1) Where at any time a corporation resi- 
dent in Canada or a foreign affiliate of the corporation receives a 
dividend on a share of any class of the capital stock of a foreign 
affiliate of the corporation, 


(a) for the purposes of this Part and paragraph 113(1)(a) of the 
Act, the portion of the dividend paid out of the exempt surplus 
of the affiliate is prescribed to be that proportion of the dividend 
received that 


(i) such portion of the whole dividend paid by the affiliate on 
the shares of that class at that time as was deemed by section 
5901 to have been paid out of the affiliate’s exempt surplus 
in respect of the corporation 


is of 
(ii) the whole dividend paid by the affiliate on the shares of 
that class at that time; 


(b) for the purposes of this Part and subsection 91(5) and 
paragraphs 113(1)(b) and (c) of the Act, the portion of the divi- 
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dend paid out of the taxable surplus of the affiliate is prescribed 
to be that portion of the dividend received that 


(i) such portion of the whole dividend paid by the affiliate on 
the shares of that class at that time as was deemed by section 
5901 to have been paid out of the affiliate’s taxable surplus 
in respect of the corporation 


is of 


(ii) the whole dividend paid by the affiliate on the shares of 
that class at that time; 


(c) for the purposes of this Part and paragraph 113(1)(d) of the 
Act, the portion of the dividend paid out of the pre-acquisition 
surplus of the affiliate is prescribed to be that proportion of the 
dividend received that 


(1) such portion of the whole dividend paid by the affiliate on 
the shares of that class at that time as was deemed by section 
5901 to have been paid out of the affiliate’s pre-acquisition 
surplus in respect of the corporation 


‘is of 
(11) the whole dividend paid by the affiliate on the shares of 
that class at that time; and 


(d) for the purposes of this Part and paragraph 113(1)(b) of the 
Act, the foreign tax applicable to the portion of the dividend pre- 
scribed to have been paid out of the taxable surplus of the affili- 
ate is prescribed to be that proportion of the underlying foreign 
tax applicable, in respect of the corporation, to the whole divi- 
dend paid by the affiliate on the shares of that class at that time 
that 


(i) the amount of the dividend received by the corporation or 
the affiliate, as the case may be, on that share at that time 


is of 


(11) the whole dividend paid by the affiliate on the shares of 
that class at that time. 


(2) Notwithstanding paragraphs (1)(a) and (b), where at any time a 
foreign affiliate of a corporation resident in Canada pays a dividend 
on a share of a class of its capital stock (other than a share in re- 
spect of which an election is made under subsection 93(1) of the 


A 


ct) to the corporation, the corporation may, in its return of income 


under Part I of the Act for its taxation year in which the dividend 


WwW 


as received by it, designate an amount not exceeding the portion 


of the dividend received that would, but for this subsection, be pre- 
scribed to have been paid out of the affiliate’s exempt surplus in 
respect of the corporation and that amount 


Proposed Amendment — Reg. 5900(2) opening words 


(2) Notwithstanding paragraphs (1)(a) and (b), where at any time 


a 


foreign affiliate of a corporation resident in Canada pays a divi- 


dend on a share of a class of its capital stock (other than a divi- 
dend referred to in subsection 93(1), or (1.2) of the Act) to the 
corporation, the corporation may, in its return of income under 
Part I of the Act for its taxation year in which the dividend was 
received by it, designate an amount not exceeding the portion of 
the dividend received that would, but for this subsection, be pre- 
scribed to have been paid out of the affiliate’s exempt eee in 
respect of the corporation and that amount 


Application: The March 16, 2001 draft regulations (foreign affiliates — partner- 


sh 


ips), subsec. 1(1), will amend the opening words of subsec. 5900(2) to read as 


above, applicable to dividends received after November 1999. 


Income Tax Regulations 


(a) is prescribed to have been paid out of the affiliate’s taxable 
surplus in respect of the corporation and not to have been paid 
out of that exempt surplus; and 


(b) for the purposes of paragraph (1)(d) and the definitions “un- 
derlying foreign tax” and “underlying foreign tax applicable” in 
subsection 5907(1) is deemed to have been paid by the affiliate 
to the corporation as a separate whole dividend on the shares of 
that class of the capital stock immediately after that time, and 
that whole dividend is deemed to have been paid out of the affil- 
iate’s taxable surplus in respect of the corporation. 


History: Paras. 5900(2)(a), (b) amended by P.C. 1997-1670, s. 2, November 20, 1997, 
Canada Gazette, Part I, patents 10, 1997, applicable to taxation years of a foreign 
affiliate of a taxpayer that begin after 1994, except that 


(a) the amendments apply to taxation years of a foreign affiliate of a taxpayer that 
end after 1994 where there has been a change in the taxation year of the foreign 
affiliate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


(3) For the purposes of subsection 91(5) of the Act, where at any 
time an individual resident in Canada receives a dividend on a share 
of any class of the capital stock of a foreign affiliate of that indivi- 
dual, the affiliate shall be deemed to have an amount of taxable sur- 
plus in respect of the individual and the portion of the dividend paid 
out of the taxable surplus of the affiliate in respect of the individual 
is prescribed to be an amount equal to the dividend received. 


Proposed Amendment — Reg. S900(3) 


(3) For the purpose of subsection 91(5) of the Act, where at any 
time a person (other than a corporation) resident in Canada re- 
ceives a dividend on a share of any class of the capital stock of a 
foreign affiliate of that person, the affiliate is deemed to have an 
amount of taxable surplus in respect of the person and the portion 
of the dividend paid out of the taxable surplus of the affiliate in 
respect of the person is prescribed to tee an amount ge to fe 
dividend received. 


Application: The March 16, 2001 draft regulations (foreign ailies eee 
ships), subsec. 1(2), will amend subsec. 5900(3) to read as abave: apteeble to divi- 
dends received after November 1999. 


Technical Notes: Subsection 5900(3) applies where an ee resident in 
Canada receives a dividend from a foreign affiliate. For the purpose of subsection 
91(5) of the Act, subsection 5900(3) deems the individual to have received all divi- 
dends out of the taxable surplus of the affiliate. Subsection 91(5) of the Act permits 
deductions in respect of dividends paid out of the taxable surplus of an affiliate to the - 
extent that that surplus is represented by foreign accrual property income of the affil- 
iate that has been taxed in the hands of the dividend recipient. 


The amendment to subsection 5900(3) replaces the word “individual” ee jhe phrase 
“person (other than a corporation)”. This amendment clarifies that, for the purpose of 
subsection 91(5), where a partnership is deemed to be a person under section 96 of 


the ae the partnership is deemed to have received all dividends out of taxable 
surplus 


Definitions [Reg. 5900]: “amount’ ates 248(1), Reg. 5907(7); 


“corporation”? — 
ITA 248(1), cae Act 35(1); “dividend” — ITA 248(1): ‘ 


‘exempt surplus’ — 


Technical Notes: Subsection 5900(2) allows a corporation resident in Canada to 
elect to have a dividend paid by a foreign affiliate of the corporation to be treated as 
having been paid out of the taxable surplus rather than out of the exempt surplus of 
the affiliate. This election is not available where the corporation has elected under 
subsection 93(1) of the Act to treat proceeds of disposition of a share of a foreign 
affiliate as a dividend. The amendment ensures that the election in subsection 
5900(2) will not apply where the corporation has elected under new subsection 
93(1.2) of the Act to treat all or a portion of its gain from a partnership arising on the 
disposition of a share of a foreign affiliate by the partnership as a dividend. 
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ble”, 


Reg. 5902(1)-(3), (7), 5905(7)(d), 5907(1): “foreign affiliate’ —ITA 95(1), 248(1), 
Reg. 5907(3); ee tax applicable” — Reg. 5900(1)(d); “‘individual”, “pre- 
scribed” — ITA 248(1); “pre-acquisition surplus” — Reg. 5900(1)(c); “resident in 
Canada” — ITA 250; “share” — ITA 248(1); “taxable surplus” — Reg. 5902(1)-(3), 
(7), 5905(7)(e), 5907(1); “taxation year” — ITA 249; “ 


underlying foreign tax applica- 
“whole dividend” — Reg. 5907(1). 


Interpretation Bulletins: IT:392: Meaning of term “share”. 


5901. Order of surplus distributions — (1) Where at any time 
in its taxation year a foreign affiliate of a corporation resident in 


Part LIX — Foreign Affiliates 


Canada has paid a whole dividend on the shares of any class of its 
capital stock, for the purposes of this Part 


(a) the portion of the whole dividend deemed to have been paid 
out of the affiliate’s exempt surplus in respect of the corporation 
at that time is an amount equal to the lesser of 


(i) the amount of the whole dividend, and 


(ii) the amount by which that exempt surplus exceeds the af- 
filiate’s taxable deficit in respect of the corporation at that 
time; 


(b) the portion of the whole dividend deemed to have been paid 
out of the affiliate’s taxable surplus in respect of the corporation 
at that time is an amount equal to the lesser of 


(i) the amount, if any, by which the amount of the whole div- 
idend exceeds the portion determined under paragraph (a), 
and 


(ii) the amount by which that taxable surplus exceeds the af- 
filiate’s exempt deficit in respect of the corporation at that 
time; and 


(c) the portion of the whole dividend deemed to have been paid 
out of the affiliate’s pre-acquisition surplus in respect of the cor- 
poration at that time is the amount by which the whole dividend 
exceeds the aggregate of the portions determined under 
paragraphs (a) and (b). 


(2) Notwithstanding subsection (1), where a foreign affiliate of a 
corporation resident in Canada pays a whole dividend (other than a 
whole dividend referred to in subsection 5902(1)) at any particular 
time in its taxation year that is more than 90 days after the com- 
mencement of that year or at any particular time in its 1972 taxation 
year that is before January 1, 1972, the portion of the whole divi- 
dend that would, but for this subsection, be deemed to have been 
paid out of the affiliate’s pre-acquisition surplus in respect of the 
corporation is deemed to have been paid out of the exempt surplus 
and taxable surplus of the affiliate in respect of the corporation to 
the extent that it would have been deemed to have been so paid if, 
immediately after the end of that year, that portion were paid as a 
separate whole dividend before any whole dividend paid after the 
particular time and after any whole dividend paid before the partic- 
ular time by the affiliate, and for the purposes of determining the 
exempt deficit, exempt surplus, taxable deficit, taxable surplus and 
underlying foreign tax of the affiliate in respect of the corporation 
at any time, that portion is deemed to have been paid as a separate 
whole dividend immediately following the end of the year and not 
to have been paid at the particular time. 


History: Subsec. 5901(2) amended by P.C. 1997-1670, s. 3, November 20, 1997, Can- 
ada Gazette, Part Il, December 10, 1997, applicable to taxation years of a foreign affili- 
ate of a taxpayer that begin after 1994, except that 


(a) the subsec. as amended applies to taxation years of a foreign affiliate of a tax- 
payer that end after 1994 where there has been a change in the taxation year of the 
foreign affiliate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


(3) Notwithstanding subsections (1) and (2), for the purposes of the 
definitions “exempt deficit”, “exempt surplus”, “taxable deficit” 
and “taxable surplus” in subsection 5907(1), any amount designated 
pursuant to subsection 5900(2) in respect of a dividend paid by a 
foreign affiliate of a corporation resident in Canada increases the 
portion of the whole dividend deemed to have been paid out of the 
affiliate’s taxable surplus in respect of the corporation and decrease 
the portion of the whole dividend deemed to have been paid out of 
the affiliate’s exempt surplus in respect of the corporation. 


Reg. 
S. 5902(1) 


ada Gazette, Part Il, December 10, 1997, applicable to taxation years of a foreign affili- 
ate of a taxpayer that begin after 1994, except that 


(a) the subsec. as amended applies to taxation years of a foreign affiliate of a tax- 
payer that end after 1994 where there has been a change in the taxation year of the 
foreign affiliate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 


a time in 1995 that is earlier than the time when that taxation year would have - 


begun if there had not been that change in the taxation year of the foreign 
affiliate. 


Definitions [Reg. 5901]: “amount” —ITA 248(1), Reg. 5907(7); ‘“commence- 
ment” — Interpretation Act 35(1); “corporation” —ITA 248(1), Interpretation Act 
35(1); “dividend” —ITA 248(1); “exempt deficit” —Reg. 5902(1)-(3), (7), 
5905(7)(b), 5907(1); “exempt surplus” — Reg. 5902(1)-(3), (7), 5905(7)(d), 5907(1): 
“foreign affiliate’ —ITA 95(1), 248(1), Reg. 5907(3); “pre-acquisition surplus” — 
Reg. 5900(1)(c); “resident in Canada” —ITA 250; “share” —ITA 248(1):; “taxable 
deficit” — Reg. 5902(1)-(3), (7), 5905(7)(c), 5907(1); “taxable surplus” — Reg. 
5902(1)-(3), (7), 5905(7)(e), 5907(1); “taxation year” — ITA 249; “underlying foreign 
tax” — Reg. 5902(1)-(3), (7), 5907(1); “whole dividend” — Reg. 5907(1). 


5902. Election in respect of capital gains — (1) Where at any 
time a dividend is, by virtue of an election made under subsection 
93(1) of the Act in respect of a disposition, deemed to have been 
received on one or more shares of a class of the capital stock of a 
particular foreign affiliate of a corporation resident in Canada, the 
following rules apply: 


(a) determine the amounts that would be the particular affiliate’ s 
exempt surplus or exempt deficit, taxable surplus or taxable def- 
icit, underlying foreign tax and net surplus in respect of the cor- 
poration at that time if 


(i) each other foreign affiliate of the corporation in which the 
affiliate had an equity percentage had immediately before 
that time paid a dividend equal to its net surplus in respect of 
the corporation immediately before the dividend was paid, 
and 


(ii) any dividend referred to in subparagraph (i) that any 
other foreign affiliate would have received had been received 
by it immediately before any such dividend that it would 
have paid; 
(b) determine the amount that would have been received on the 
shares (of that class) in respect of which an election is made, if 
the particular affiliate had at that time paid dividends the aggre- 
gate of which on all shares of its capital stock was equal to the 
amount of its net surplus referred to in paragraph (a); and 


(c) for the purposes only of subsection 5900(1), in applying the 
provisions of subsection 5901(1) 


(i) the particular affiliate’s exempt surplus or exempt deficit, 
taxable surplus or taxable deficit and underlying foreign tax 
in respect of the corporation shall be deemed to be the re- 
spective amounts thereof referred to in paragraph (a), and 


(ii) the particular affiliate shall be deemed to have paid a 
whole dividend at that time on the shares of that class of its 
capital stock in an amount equal to the product obtained 
when the aggregate of amounts so deemed by subsection 
93(1) of the Act to have been received as dividends on shares 
of that class is multiplied by the greater of 
(A) one, and 
(B) the proportion that the amount of the particular affili- 
ate’s net surplus determined under paragraph (a) is of the 
amount determined under paragraph (b), except that 
where the amount determined under paragraph (b) is less 
than one, the amount determined under paragraph (b) is 
deemed for the purpose of this clause to be one. 


Proposed Amendment — Reg. 5902(1) 


(1) If, at a particular time, one or more shares (each of which is 
referred to in this subsection as a “disposed share’’) of a class (re- 
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Reg. 
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foreign affiliate had paid dividends on all of its shares — 
and the total of those dividends were equal to its cons: 
idated net surplus (determined using the provisions of 
this subsection on the assumption that the providing for- 
eign affiliate were the particular foreign affiliate), i in re- 
spect of the corporation resident in Canada, or, where it 
does not have such a consolidated net surplus, in respect — 
of the corporation resident in Canada, its consolidated — 
exempt surplus (determined in accordance with this par- 
agraph on the assumption that the providing foreign af 
filiate were the particular foreign affiliate), in respect of 
the corporation resident in Canada, at that time, and_ 


is the amount of the providing foreign affiliate’ s ‘consol- _ 
idated net surplus (determined using the provisions of 
this subsection on the assumption that the providing for- 
eign affiliate were the particular foreign affiliate), in re- 
spect of the corporation resident in Canada, or, where it 
does not have such consolidated net surplus, its consoli- 
dated exempt surplus (determined in accordance with 


ferred to in this subsection as the “specified class’) of the capital 
stock of a particular foreign affiliate of a corporation resident in- 
Canada are disposed of by a particular shareholder of the particu- 
lar foreign affiliate and, because of an election made under sub- 
section 93(1) or (1.2), as the case may be, of the Act in respect of 
that disposition, a dividend is deemed under subsection 93(1) or 
(1.2) of the Act to have been received on a disposed share at the 
time (referred to in this subsection and section 5905 as the “divi- 
dend time’) that is immediately before the particular time, the fol- 
lowing rules apply: 


(a) the amount of the particular foreign affiliate’s sh eanpe sur- 
plus, in respect of the corporation resident in Canada, (in this 
subsection referred to as the “consolidated exempt surplus” in B 
respect of the corporation resident in Canada) at the time (in 
this section and in section 5905 referred to as the “calculation 
time”) that is immediately before the dividend time, is deemed 
to be the amount that would be its exempt surplus, in respect 
of the corporation resident in Canada, at the calculation time if | 


(i) the particular foreign affiliate and each other foreign af- 
filiate of the corporation resident in Canada in which the 
particular foreign affiliate had, at the calculation time, an 
equity percentage (each of which other foreign affiliates is 


referred to in this section as a “subsidiary affiliate’) had 


(except for the purpose of determining consolidated net sur- 
plus in respect of the corporation resident in Canada in sub- 
paragraph (iii)), at the calculation time, no amount of ex- 
empt deficit, taxable surplus or taxable deficit, in seg of 
the corporation resident in Canada, 


(ii) the amount of the exempt surplus, in respect of the cor- 
poration resident in Canada, of the particular foreign affili- 
ate were, immediately before the calculation time, in- 
creased by the total of all amounts each of which is an 


- amount equal to the particular foreign affiliate’s propor- 


tionate share of the amount that would be the exempt sur- 
plus, in respect of the corporation resident in Canada, of a 
subsidiary affiliate in which it has, immediately before the 


this paragraph on the assumption that the providing for- 
eign affiliate were the particular foreign affiliate), in re- 
spect of the corporation resident in Canada, at that time, 
and 


(iv) in determining, under thé paragraph, the’ panier ioe 
eign affiliate’s consolidated exempt surplus, in respect of 
the corporation resident in Canada, — 


(A) no amount were included, ditectly or  aileraneg in 
respect of the exempt surplus, in respect of the corpora. 
tion resident in Canada, of the particular shareholder, : 
the particular foreign affiliate, that ALPAH of the dis-. 
posed share, and Ms 


(B) no amount were ecuieé: dine or Pa ese 
respect of the exempt surplus, in respect of the corpora- 
tion resident in Canada, of the particular foreign affiliate _ 
or any subsidiary affiliate more than once; 


(b) the amount of the particular foreign affiliate’ s exempt Hef 
cit, in respect of the corporation resident in Canada, (in Bs 
subsection referred to as the “consolidated exempt deficit” 

respect of the corporation resident in Canada) at the aleue - 
tion time, is deemed to be the amount that would be its exempt © 
deficit, in peltoge of the corporation oe in Canada, at tha : 
time if . 


calculation time, a direct equity percentage if that exempt 
surplus were, immediately before the calculation time, de- 
termined in the following manner: 


(A) the exempt surplus, in respect of the corporation 
resident in Canada, of the subsidiary affiliate, were in- 
creased by the subsidiary affiliate’s proportionate share 


of the exempt surplus of a foreign affiliate of the corpo- 
ration resident in Canada in which the subsidiary affili- 
ate has, immediately before the time that is immediately 
before the calculation time, a direct equity percentage, 
and 


(B) the exempt surplus, in respect of the corporation res- 
ident in Canada, of a subsidiary affiliate in which an- 
other subsidiary affiliate has a direct equity percentage, 
were increased because of this subparagraph before the 
increase in that other subsidiary affiliate’s exempt sur- 
plus in respect of the corporation resident in Canada, 


(iii) for the purpose of subparagraph (ii), the proportionate 


_ Share, at any time, of a foreign affiliate (referred to in this 


subparagraph as the “calculating foreign affiliate”) of the 
corporation resident in Canada, of the exempt surplus, in 
respect of the corporation resident in Canada, of another 
foreign affiliate (referred to in this subparagraph as the 
“providing foreign affiliate”) of the corporation resident in 
Canada in which the calculating foreign affiliate has a di- 
rect equity percentage were equal to the proportion deter- 
mined by the following formula: 


A/B 
where 


A is the amount of dividends that would be received, at 
that time, by the calculating foreign affiliate from the 
providing foreign affiliate if, at that time, the providing 
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(i) the particular foreign affiliate and each subsidiary affili- 
ate had (except for the purpose of determining consolidated 
net surplus, in respect of the corporation resident in Can- 
ada, in subparagraph (iii), at the calculation time, no 
amount of exempt surplus, taxable surplus or taxable defi- 
cit, in respect of the corporation resident in Canada, 


(ii) the amount of the exempt deficit, in respect of the cor- 
poration resident in Canada, of the particular foreign affili- 
ate, were, immediately before the calculation time, in- 
creased by the total of all amounts each of which is an 
amount equal to the particular foreign affiliate’s propor- 
tionate share of the exempt deficit, in respect of the corpo- 
ration resident in Canada, of a subsidiary affiliate in which 
the particular foreign affiliate has, immediately before the 
calculation time, a direct equity percentage if that exempt 
deficit were, immediately before the calculation time, de- 
termined in the following manner: 


(A) the exempt deficit, in respect of the corporation resi- 

dent in Canada, of the subsidiary affiliate, were in- 
creased by the subsidiary affiliate’s proportionate share » 
of the exempt deficit of a foreign affiliate of the corpo- 
ration resident in Canada in which the subsidiary affili- 
ate has, immediately before the time that is immediately - 


before the calculation time, a direct eguly PET ena R ey 
and , 


(B) the exempt deficit, in respect of the corporation fae 
dent in Canada, of a subsidiary affiliate in which an-— 


Reg. 
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other subsidiary affiliate has a direct equity percentage, 
were increased because of this subparagraph before the 
increase in that other subsidiary affiliate’s exempt defi- 
cit in respect of the corporation resident in Canada, 


(ili) for the purpose of subparagraph (ii), the proportionate 

Share, at any time, of a foreign affiliate (referred to in this 

_ subparagraph as the “calculating foreign affiliate”) of the 

_ corporation resident in Canada, of the exempt deficit, in re- 

spect of the corporation resident in Canada, of another for- 

_ eign affiliate (referred to in this subparagraph as the “pro- 

viding foreign affiliate”) of the corporation resident in 

Canada in which the calculating foreign affiliate has a di- 

- rect equity percentage were equal to the proportion deter- 
mined by the following formula: 


oe A/B 
2 whee 


A_ is the amount of dividends that would be received by the 
_ calculating foreign affiliate from the providing foreign 
affiliate if, at that time, the providing foreign affiliate 
had paid dividends on all of its shares and the total of 
those dividends were equal to its consolidated net sur- 
_plus (determined using the provisions of this subsection 
on the assumption that the providing foreign affiliate 
were the particular foreign affiliate), in respect of the 
corporation resident in Canada, or, where it does not 
have such consolidated net surplus, its exempt deficit 
_ (determined in accordance with this paragraph on the 
- assumption that the providing foreign affiliate were the 
particular foreign affiliate), in respect of the corporation 
resident in Canada, at that time, and 


B is the amount of the providing foreign affiliate’s consol- 
idated net surplus (determined using the provisions of 
this subsection on the assumption that the providing for- 
eign affiliate were the particular foreign affiliate), in re- 
spect of the corporation resident in Canada, or, where it 
does not have such consolidated net surplus, its consoli- 
dated exempt deficit (determined in accordance with 
this paragraph on the assumption that the providing for- 
eign affiliate were the particular foreign affiliate), in re- 
spect of the corporation resident in Canada, at that time, 
and 


(iv) in determining, under this paragraph, the particular for- 
eign affiliate’s consolidated exempt deficit, in respect of 
the corporation resident in Canada, 


(A) no amount were included, directly or indirectly, in 
respect of the exempt deficit, in respect of the corpora- 
tion resident in Canada, of the particular shareholder, of 
the particular foreign affiliate, that disposed of the dis- 
posed share, and 


(B) no amount were included, directly or indirectly, in 
respect of the exempt deficit, in respect of the corpora- 
tion resident in Canada, of the particular foreign affiliate 
or any subsidiary affiliate more than once; 


(c) the amount of the particular foreign affiliate’s taxable sur- 
plus and underlying foreign tax, in respect of the corporation 
resident in Canada, (referred to, respectively, in this subsection 
as the “consolidated taxable surplus’, and “consolidated under- 
lying foreign tax’, in respect of the corporation resident in 
Canada) at the calculation time, is deemed to be the amount 
that would be its taxable surplus, and underlying foreign tax, in 
respect of the corporation resident in Canada, at that time, if 


(i) the particular foreign affiliate and each subsidiary affili- 
ate had (except for the purpose of determining consolidated 
net surplus, in respect of the corporation resident in Can- 
ada, in subparagraph (iii)), at the calculation time, no 
amount of exempt surplus, exempt deficit or taxable deficit, 
in respect of the corporation resident in Canada, 
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(ii) the amount of the taxable surplus, and underlying for- 
eign tax, in respect of the corporation resident in Canada, of 
the particular foreign affiliate, were, immediately before 
the calculation time, increased by an amount equal to the 


_ total of all amounts each of which is the particular foreign 
_ affiliate’s proportionate share of the taxable surplus, or un- 
derlying foreign tax, as the case may be, in respect of the 


corporation resident in Canada, of a subsidiary affiliate in 


which the particular foreign affiliate has, immediately 


before the calculation time, a direct equity percentage if 
that taxable surplus and underlying foreign tax were, imme- 
diately before the calculation time, determined in the fol- 
lowing manner: 


(A) the taxable surplus, and underlying foreign tax, in 
respect of the corporation resident in Canada, of the 
subsidiary affiliate, were increased by the subsidiary af- 
filiate’s proportionate share of the taxable surplus, or 
underlying foreign tax, respectively, of a foreign affili- 
ate of the corporation resident in Canada in which the 
subsidiary affiliate had, immediately before the time 
that is immediately before the calculation time, a direct 
equity percentage, and 


_ {B) the taxable surplus, and underlying foreign tax, in 
respect of the corporation resident in Canada, of a sub- 
sidiary affiliate in which another subsidiary affiliate has 
a direct equity percentage, were increased because of 

_ this subparagraph before the increase in that other sub- 
sidiary affiliate’s taxable surplus, and underlying for- 

eign tax, respectively, in respect of the corporation resi- 
dent in Canada, 


(ii) for the purpose of subparagraph (ii), the proportionate 


‘share, at any time, of a foreign affiliate (referred to in this 


subparagraph as the “calculating foreign affiliate”) of the 
corporation resident in Canada, of the taxable surplus, or 
underlying foreign tax, as the case may be, in respect of the 
corporation resident in Canada, of another foreign affiliate 
(referred to in this subparagraph as the “providing foreign 
affiliate”) of the corporation resident in Canada in which 
the particular foreign affiliate has a direct equity percentage 


“were equal to the proportion determined by the following 


formula: 


A/B 
where 


A is the amount of dividends that would be received, at 
_ that time, by the calculating foreign affiliate from the 
providing foreign affiliate if, at that time, the providing 
_ foreign affiliate had paid dividends on all of its shares 
and the total of those dividends were equal to its consol- 
-idated net surplus (determined using the provisions of 
- this subsection on the assumption that the providing for- 
eign affiliate were the particular foreign affiliate), in re- 
spect of the corporation resident in Canada, or, where it 
does not have such consolidated net surplus, its consoli- 
dated taxable surplus (determined in accordance with 
this paragraph on the assumption that the providing for- 
eign affiliate were the particular foreign affiliate), in re- 
spect of the corporation resident in Canada, at that time, 
and 


B is the amount of the providing foreign affiliate’s consol- 
idated net surplus (determined using the provisions of 
this subsection on the assumption that the providing for- 
eign affiliate were the particular foreign affiliate), in re- 
spect of the corporation resident in Canada, or, where it 
does not have such consolidated net surplus, its consoli- 
dated taxable surplus (determined in accordance with 
this paragraph on the assumption that the providing for- 
eign affiliate were the particular foreign affiliate), in re- 
spect of the corporation resident in Canada, at that time, 
and 
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(iv) in determining, under this paragraph, the particular for- 
eign affiliate’s consolidated taxable surplus, and consoli- 
dated underlying foreign tax, in respect of the corporation 
resident in Canada, 


(A) no amount were included, directly or indirectly, in 
respect of the taxable surplus, and underlying foreign 
tax, in respect of the corporation resident in Canada, of 
the particular shareholder, of the particular foreign affil- 
iate, that disposed of the disposed share, and 


(B) no amount were included, directly or indirectly, in 
respect of the taxable surplus, and underlying foreign 
tax, in respect of the corporation resident in Canada, of 
the particular foreign affiliate or any subsidiary affiliate 
more than once; 


(d) the amount of the particular foreign affiliate’s taxable defi- 
cit, in respect of the corporation resident in Canada, (in this 
subsection referred to as the “consolidated taxable deficit” in 
respect of the corporation resident in Canada) at the calcula- 
_tion time is deemed to be the amount that would be its taxable 
deficit, in respect of the corporation resident in Canada, at that 
time if 


G) the particular foreign affiliate and each subsidiary affili- 
ate had (except for the purpose of determining consolidated 
net surplus, in respect of the corporation resident in Can- 
ada, in subparagraph (ili)), at the calculation time, no 
amount of exempt surplus, exempt deficit or taxable sur- 
plus, in respect of the corporation resident in Canada, 


Gi) the amount of the taxable deficit, in respect of the cor- 
poration resident in Canada, of the particular foreign affili- 
ate, were, immediately before the calculation time, in- 
creased by the total of all amounts each of which is an 
amount equal to the particular foreign affiliate’s propor- 
tionate share of the taxable deficit, in respect of the corpo- 
ration resident in Canada, of a subsidiary affiliate in which 
the particular foreign affiliate has, immediately before the 
calculation time, a direct equity percentage if that taxable 
deficit were, immediately before the calculation time, de- 
termined in the following manner: 


(A) the taxable deficit, in respect of the corporation resi- 
dent in Canada, of the subsidiary affiliate, were in- 
creased by the subsidiary affiliate’s proportionate share 
of the taxable deficit of a foreign affiliate of the corpo- 
ration resident in Canada in which the subsidiary affili- 
ate had, immediately before the time that is immediately 
before the calculation time, a direct equity percentage, 
and 


(B) the taxable deficit, in respect of the corporation resi- 

dent in Canada, of a subsidiary affiliate in which an- 

other subsidiary affiliate has a direct equity percentage, 

were increased because of this subparagraph before the 

increase in that other subsidiary affiliate’s taxable defi- 

cit in respect of the corporation resident in Canada, 
(iii) for the purpose of subparagraph (ii), the proportionate 
share, at any time, of a foreign affiliate (referred to in this 
subparagraph as the “calculating foreign affiliate”) of the 
corporation resident in Canada, of the taxable deficit, in re- 
spect of the corporation resident in Canada, of another for- 
eign affiliate (referred to in this subparagraph as the “pro- 
viding foreign affiliate’) of the corporation resident in 
Canada in which the calculating foreign affiliate has a di- 
rect equity percentage were equal to the proportion deter- 
mined by the following formula: 


A/B 
where 


A is the amount of dividends that would be received, at 
that time, by the calculating foreign affiliate from the 
providing foreign affiliate if, at that time, the providing 
foreign affiliate had paid dividends on all of its shares 
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and the total of those dividends were equal to its consol- 
idated net surplus (determined using the provisions of | 
this subsection on the assumption that the providing for- 
eign affiliate were the particular foreign affiliate), in re- 
spect of the corporation resident in Canada, or, where it 
does not have such consolidated net surplus, its consoli- 
dated taxable deficit (determined in accordance with 
this paragraph on the assumption that the providing for- 
eign affiliate were the particular foreign affiliate), in re- 
spect of the corporation resident in Canada, at that time, 
and 


Bis the amount of the providing foreign affiliate’s consol-_ 
idated net surplus (determined using the provisions of 
this subsection on the assumption that the providing for- 
eign affiliate were the particular foreign affiliate), in re- 
spect of the corporation resident in Canada, or, where it 
does not have such consolidated net surplus, its consoli- 
dated taxable deficit (determined in accordance with 
this paragraph on the assumption that the providing for- 
eign affiliate were the particular foreign affiliate), in re- 
spect of the corporation resident in Canada, at that time, 
and 


(iv) in determining, under this paragraph, the particular for- 
eign affiliate’s consolidated taxable deficit, in respect of the 
corporation resident in Canada, 


(A) no amount were included, directly or indirectly, in 
respect of taxable deficit, in respect of the corporation 
resident in Canada, of the particular shareholder, of the 
particular foreign affiliate, that disposed of the disposed 
share, and 


(B) no amount were included, directly or indirectly, in 
respect of the taxable deficit, in respect of the corpora- 
tion resident in Canada, of the particular foreign affiliate 
or any subsidiary affiliate more than once; 


(e) for the purpose of applying subsection 5901(1) to subsec- 
tion 5900(1), and for the purpose of paragraph (f), 


(i) the particular foreign affiliate’s exempt surplus, in re- 
spect of the corporation resident in Canada, immediately 
before the dividend time, is deemed to be equal to the 
amount, if any, by which the particular foreign affiliate’s 
consolidated exempt surplus, in respect of the corporation 
resident in Canada, exceeds the amount of the particular 
foreign affiliate’s consolidated exempt deficit, in respect of 
the corporation resident in Canada, at that time (or, if there 
is no such excess, nil), 


(ii) the particular foreign affiliate’s exempt deficit in re- 
spect of the corporation resident in Canada, immediately 
before the dividend time, is deemed to be equal to the 
amount, if any, by which the particular foreign affiliate’s 
consolidated exempt deficit, in respect of the corporation 
resident in Canada, exceeds the amount of the particular 
foreign affiliate’s consolidated exempt surplus, in respect 
of the corporation resident in Canada, at that time (or, if 
there is no such excess, nil), 


(iii) the particular foreign affiliate’s taxable surplus, in re- 
spect of the corporation resident in Canada, immediately 
before the dividend time, is deemed to be equal to the 
amount, if any, by which the particular foreign affiliate’s 
consolidated taxable surplus, in respect of the corporation 
resident in Canada, exceeds the amount of the particular 
foreign affiliate’s consolidated taxable deficit, in respect of 
the corporation resident in Canada, at that time (or, if there 
is no such excess, nil), 


(iv) the particular foreign affiliate’s taxable deficit, in re- 
spect of the corporation resident in Canada, immediately 
before the dividend time, is deemed to be equal to the 
amount, if any, by which the particular foreign affiliate’s 
consolidated taxable deficit, in respect of the corporation 
resident in Canada, exceeds the amount of the particular 
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foreign affiliate’s consolidated taxable surplus, in respect of 
the corporation resident in Canada, at that time (or, if there 
is no such excess, nil), 


(vy) the particular foreign affiliate’s underlying foisien tax, 
on respect of the corporation resident in Canada, immedi- 


ae ately before the dividend time, is deemed to be equal to the 


amount of the Particular foreign affiliate’s consolidated un- 
- derlying foreign tax, in respect of the py resident 
in Canada, at that time, and 


- (vi) the particular foreign affiliate’s consoled” net sur- 


_ plus, in respect of the corporation resident in Canada, im- 


mediately before the dividend time, is deemed to Se equal 


oe ‘to the amount, if any, by which 


_ (A) the total of the particular foreign affi SO 
dated exempt surplus, in respect of th ation resi- 

dent in Canada, at that time, an th forei 
affiliate’s consolidated taxable surp 
__ corporation resident in Canada, at tha 
» exceeds 
(B) the total of the particular fore on. affiliate ' consoli- 

dated exempt deficit, in respect of the corporation resi- 

dent in Canada, at that time, and the particular foreign 


affiliate’s consolidated taxable deficit, in respect of the 


corporation resident in Canada, at that time; 


the disposed share, in respect of the disposed share, at the divi- 


_dend time, if the particular foreign affiliate paid a dividend, at 


that time, on all of its shares, the total of which was equal to 
the amount of its consolidated net surplus, in respect of the 
corporation resident in Canada, es Use ‘the divi- 
_ dend time; 


 (g) for the purpose of applying subsection 5 1c 4 
tion 5900(1), the amount of the whole dividend paid by the 

_ particular foreign affiliate, at the dividen | the shares 
_of the specified class is deemed to be equal to the amount ob- 


tained when the total of all amounts each of which is an 


amount deemed by subsection 93(1) or (1.2) of the Act to have 
been received as a dividend on a disposed share of uy speci- 
fied class is multiplied by the greater of oe 


ny one, and 
(ii) the amount determined by the formula 
A/B 


where 


A is the amount determined, under subparagraph (e)(vi), to 
be the amount of the particular foreign affiliate’s con- — 


-solidated net surplus in respect of the corporation, im- 
mediately before the dividend time, and 
B is the greater of 

(A) one, and 
(B) the total of all amounts each of which is the 
amount determined, under paragraph (f), to be the 
amount of the attributed net surplus, in respect of a 
disposed share of the specified class, in respect of 
the particular foreign affiliate’s consolidated net sur- 
plus, in respect of the corporation resident in Can- 
ada, immediately before the dividend time; 


(h) the amount prescribed, for the purpose of subsection 93(1) 
or (1.2) of the Act, as the case may be, in respect of a disposi- 
tion of a disposed share of the specified class is not to exceed 
the amount determined, under paragraph (f), to be the amount 
of the attributed net surplus in respect of the disposed share in 
respect of the particular foreign affiliate’s consolidated net sur- 


et surplus in respect of a disposed share of _ 
| respect of the particular foreign affiliate’s — 
surplus, i in respect of the corporation resident _ 
| diately before the dividend time, is deemed to — 
be equal to the amount that would be received by the holder of 


plus, in respect of the corporation resident in Canada, immedi- 
ately before the dividend time; and 


— () for the purposes of paragraphs (a) ic (d), the consol 
dated net surplus, at any time, in respect of a corporation — 
esident in Canada, of a particular foreign affiliate of the 
orporation resident in Canada, is the amount that would be — 


fore ign affiliate if the reference in that paragraph to the ex- 
_ pression “immediately before the dividend time” were read 
_as a reference to the expression “at any time”. 


Application: The February 27, 2004 draft regulations (foreign affiliates), subsec. 
1(1), will amend subsec. 5902(1) to read as above, applicable in respect of elections 
made under ITA 93(1) or (1.2) in respect of dispositions that occur after December 
20, 2002 other than elections made pursuant to dispositions required to be made 
under an agreement in writing made bya vendor before December 21, 2002, except 
that : 


(a) if an election has been mad 
_ of a disposition that occurs a 


“under ITA 9311) or (1.2) in respect 
20, 2002 and before February 28, 
2004 (other than a disposition fequired de under an agreement in writing 
made by a vendor before December 21 2) and the taxpayer has made a valid 
election under subsec. 133(40) of the amending legislation eee | the Application 
to the Proposed Amendment to ITA 95(2\(d)e. 1)), 


G) this amendment does not apply i in ae of the taxpayer in respect of the 
disposition, and : 


_ Gi) the Regulations are, in respect of the expave: in respect of that election, 
to Be read as though’s. 5902 contained a subsec. (6.1) that read as follows: 


6 D If an election under subsection 93(1) or (1.2) of the Act is made 
ny time by a particular corporation resident in Canada in respect of 
share of the capital stock of a foreign affiliate (in this subsection _ 
ferred to as the “particular affiliate”) of the particular corporation — 
that is disposed of to the particular corporation, to another corporation 
_ resident in Canada with which the particular corporation does not deal 
__at arm’s length or to another foreign affiliate of the particular corpora- 
tion, the amount of the particular affiliate’s exempt surplus or exempt 

_ deficit, taxable surplus or taxable deficit, underlying foreign tax and 

_ het surplus in respect of the particular corporation at that time is to be 
determined under paragraph (1)(a) as if the amount of any dividend 
referred to in subparagraph (1)(a)(i) or (ii) were nil.” 


(b) this amendment does not apply in respect of a taxpayer in respect of an elec- 
tion made by the taxpayer under ITA 93(1) or (1.2) in respect of a disposition 
(other than a disposition required to be made under an agreement in writing 
made by a vendor before December 21. 2002) that occurs after December 20, 
2002 and before February 28, 200 _. 


(i) the taxpayer has not made a valid election under subsection 133(40) of 
the amending legislation (see the Application to the Proposed Amendment to 
ITA 95(2)(d)-(e.1)), and 

- (i) none of ITA 88(3)(a), 95(2)(c.2) and oe to (e.5), as amended ap- 
plies to the disposition; and 


© this amendment does not apply in respect of a taxpayer in respect of an elec- 
_ tion made by the taxpayer under ITA 93(1) or (1.2) in respect of a disposition 
_ that occurs after February 27, 2004, if 


: (i) the disposition is made under an agreement in writing made by a vendor 
before February 28, 2004, and 


Gi) none of ITA 88(3)(a), 95(2)(c.2) and 95(2)(d) to Ma 5), as amended, ap- 
__ plies to the disposition. 


Technical Notes: Section 5902 applies where a corporation elects to treat proceeds 
of disposition of a share of a foreign affiliate as a dividend under subsection 93(1) of 
the Act. Subsection 5902(1) computes a foreign affiliate’s surplus accounts and the 
amount of a whole dividend used in apne subsection 5901(1) for the purposes of 
subsection 5900(1). 


Subsection 5902(1) is replaced with a new subsection that changes how the exempt 
surplus or exempt deficit, taxable surplus or taxable deficit, underlying foreign tax 
and net surplus is determined for the foreign affiliate of a corporation resident in 
Canada whose shares are disposed of and in respect of which disposition an election 
under subsection 93(1) or (1.2) of the Act is made by the corporation resident in 
Canada. 


Under proposed subsection 5902(1), the surplus balances of the foreign affiliate of 
the corporation resident in Canada (the “disposed foreign affiliate”) are to be com- 
puted using a new consolidation approach, which will take into account the surpluses 
and deficits of foreign affiliates, for the disposed foreign affiliate and any other for- 
eign affiliate of the corporation resident in Canada in which the disposed foreign 
affiliate has an equity percentage, 

As well, under proposed subsection 5902(1), the amount of an election in respect of a 
disposed share will be capped at the amount of the attributed net surplus in respect of 
the share determined under the rules in that new subsection. 
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also in section! 3905, ihe “cal 
_ dend time, to be the amount | 


tion resident in ' 
calculati ie) time, an equit ‘pe 


ing that the Lee foreign affiliate 
ate), at that Lag and 


plus (eiennined assuming that the providing foreign affiliate were the 
particular foreign alithate), or, whee it does not have such a consoli- 


‘that the providing foreign affiliate we ne 
_ at that time, and — 


in respect of the corporation resi ent in Canada, 


* no amount were fo directly 0 or indirety, in n Tes ect of exempt : 


ee share, and 


“+ no amount were included, directly or tndives y, in respect of 


surplus in respect of the corporation resident in Canada of the particular : 


Soren affiliate or any Saye idiary affiliate more than once. 


«+ New paragraph () deems the amount of the panicular foreign affil liate’ S$ exempt 


deficit (the “consolidated exempt deficit”) in respect of the corporation resident 
_ in Canada, at the calculation time, to be the amount that would be its. ot 
deficit in respect of the corporation resident in Canada, at that time, if: 


—— the particular foreign affiliate and each subsidiary affiliate had La fe 
the purpose of determining consolidated net surplus), at the calculation time, 
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« the exempt deficit, in 
the subsidiary affiliate , 


ada, or, where it on = have ee a consolidated net surplus, it 
that ue providing for- 


chatcholoes oe the on: for 20 
posed share, and - 


* no amount were include 


taxable seeks. ud winder ie & oreign tax, in respect of i ae resident 
in Canada, at that time, Cs : / 


— the particular foreign affiliate and suns 
- lation time, no amount of exempt surplus, exempt deficit or 
in cae of the | ae roe in — : 


ae sae tax in respect of the be cagoon resident 

subsidiary affiliate in which the particular foreign affiliate has, immediately 
_before the calculation time, a direct equity percentage if that : 
and ape foreign ‘fax, in Fespect | of the NS residen 


) manner: 


tion eedidenc] in 7 Carads of the sibsidiary affiliate were increased by the 
subsidiary affiliate’s proportionate share of the taxable surplus orunder- 
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lying foreign tax, in respect of the corporation resident in Canada, of a 
foreign affiliate of the corporation resident in Canada i in which the sub- 


sidiary affiliate had, immediately before the time that is immediately. 


before the calculation time, a direct equity percentage; and 


oes the taxabl surplus, and underlying foreign tax in respect of the corpora- 
tion resident in Canada, of a subsidiary affiliate in which another subsid- — 
dary affiliate has a direct equity percentage, were increased before the — 

increase in that other subsidiary affiliate’s taxable surplus and underly-_ 


ing foreign tax, in wk of the corporation resident i in Canada; 


— the proportionate share, at any time, of a calculating foreign affiliate of the 


taxable surplus or underlying foreign tax of a providing foreign affiliate 


were equal to the proportion determined by SS thoes formula: 


a A/B 
: where 


_A is the amount of dividends that would be r Fecel 

____ ¢alculating foreign affiliate from the providin; 
_ time, the providing foreign affiliate had 
shares and the total of those dividends we 
_ surplus (determined assuming that the pro 

_ the particular foreign affiliate), in respect of ‘the c 
Canada, or, where it does not have such a consolidat 
consolidated taxable surplus (determined assu 
foreign affiliate were the particular foreign affiliat 
corporation resident i in Canada, at that tire, and 


Bis the amount of the providing foreign affiliate’s once: net sur- . 
plus (determined assuming that the providing foreign affiliate were the 
particular foreign affiliate), in respect of the corporation resident in Can-_ 


ada, or, where it does not have such a consolidated net ‘surplus, its corn 


_solidated taxable surplus (determined assuming that the providing for- — 
ere the particular foreign affiliate), in clea of the 


eign affiliat 
_ corporation resident i in Canada, at that time, and 


—iin denilining the particular foreign affiliate’s Consolidated’ taxable e surplus, 


and consolidated underlying foreign tax, 


* no amount were included, directly or indirectly, in respect of the taxable — 


surplus and underlying foreign tax in respect of the corporation resident 


in Canada, of the particular shareholder of the particular gs ie 


_ that disposed of the disposed share, and 


spect of thes taxable 
Corpo! ration resident 


* no amount were included, directly or indirectly, in 
oii and underlying foreign tax in respect o 
- in Canada of the particular foreign affiliate 
more than. once. : 


” Ney: paragraph (d) deems the amount of the paatic 

_ deficit (the “consolidated taxable deficit”), in respect 0 “the. corp ation resident 
in Canada, at the calculation time, to be the amount that would be its taxable 
deficit, at that time if 


— the particular foreign affiliate and each subsidiary alee ‘hed (except in 
determining consolidated net surplus), at the calculation time, no amount of 


exempt surplus, exempt deficit or taxable surplus, in respect of ie es 


tion resident 1 in Canada, 


— the amount of the taxable deficit in respect of the corporate resilient | in 
_ Canada of the particular foreign affiliate were, immediately before the time 
that is immediately before the calculation time, increased by an amount — 


— equal to the particular foreign affiliate’s proportionate share (described be 
low) of the taxable deficit in respect of the corporation resident in Canada o 


each subsidiary affiliate in which it has, immediately before the calculation : 
time, a direct equity percentage, if that taxable deficit in respect of the cor- 
poration resident in Canada were, at the particular time, determined in the 


following manner 
* the taxable deficit of the subsidiary affiliate were increased by ‘he ‘sub- 
sidiary affiliate’s proportionate share of the taxable deficit of a foreign 
affiliate of the corporation resident in Canada in which the subsidiary 
_ affiliate had, immediately before the pane ae a direct equity per- 
centage, and : 


the taxable deficit of a subsidiary affiliate in viblich another subsidiary 
affiliate has a direct equity percentage were increased before the in- 
crease in that other subsidiary affiliate’s taxable deficit, 


. 


— the proportionate share, at any time, of a calculating foreign affiliate of the 
corporation resident in Canada, of the taxable descit of a providing foreign 
affiliate were equal to the proportion determined by the following formula: 


A/B 


where 
A is the amount of dividends that would be received, at that time, by the 
calculating foreign affiliate from the providing foreign affiliate if, at that 
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~ time, the providing foreign affiliate had paid dividends on all of its 

_ shares and the total amount of those dividends were equal to its consoli- 

____ dated net surplus (determined assuming that the providing foreign affili- 

ae were the particular foreign affiliate) in respect of the corporation res- 
in Canada, or, where it does not have such a consolidated net 
us, its consolidated taxable deficit (determined assuming that the 
= foreign oe were the: pascuiet foreign a) 7 -— 


scone of tbe providing foreign shite? 8 vonsel dated a net sur- 
s (determined assuming that the providing foreign affiliate were the 
_ particular foreign affiliate) in respect of the corporation resident in Can- 
__ada, or, where it does not have such a consolidated net surplus, its con- 

solidated taxable deficit (determined assuming that the providing for- 
eign affiliate were the particular foreign affiliate) in respect of the 
| corporation: resident in Gonads at that time, and 


ffiliate’ $s consolidated taxable deficit 


— in determining the particu lar 
Canada, 


in Tespect of the corporation 


no amount were ‘inclu 
eficit, in respect of the 
shareholder of the part 
posed share, and 


directly, in ‘respect of taxable 
ident in Canada, of the particular 
late that disposed of the dis- 


* no amount were included | directly, i in respect of the taxable 
_ deficit, in respect of the corporation resident in Canada, of the particular 
— be affi hate or any es ary affiliate more than once. 


4 


a New : paragraph ©) provides, in aye subseetion S901) to secs 


900(1), and for the purpose of paragraph (f), that, — 


particular foreign affiliate’s exempt surplus in respect of the corporation 
n Canada, immediately before the dividend time. is deemed to be 
nt, if any, by which the particular foreign affiliate’s consolidated 
-surplu exceeds the amount of the particular foreign’ affiliate’s con-_ 

exempt deficit, in respect of the corporation resident in Canada, at 
iat time (or, if there i is no such EXCESS, nil), 


particular ee affiliate’ s exempt deen in respect of the Sete 
resident in Canada, immediately before the dividend time, is deemed to be 
e amount, if any, by which the particular foreign affiliate’s consolidated 

_ exempt deficit exceeds the amount of the particular foreign affiliate’s con- 

_ solidated exempt surplus, ‘in respect of the corporation resident in Canada, at 

- that time (or, if there i is no such excess, nil), 


= ihe particular foreign. affiliate’ s taxable surplus i in respect of the corporation 

- resident in Canada, immediately before the dividend time, is deemed to be 

the amount, if any, by which icular foreign affiliate’s consolidated 

xable surplus exceeds the the particular foreign affiliate’ $s con- 

- solidated taxable deficit corporation resident i in Canada, at 
that time (or, if there is no such excess, nil), 


— the particular foreign affiliate’ 8 taxable deficit in respect of the corporation 
resident in Canada, immediately before the dividend time. is deemed to be 
the amount, if any, by which the particular foreign affiliate’s consolidated 
taxable deficit exceeds the amount of the particular foreign affiliate’s con- 
__ solidated taxable surplus, in respect of the corporation resident in Canada, at 
that time (or, if there is no such excess, nil), 


€ particular foreign affiliate’s underlying foreign tax in respect of the cor- 
oration resident in Canada, immediately before the dividend time, is 
leemed to be the amount of the particular foreign affiliate’s consolidated 
underlying foreign tax in respect of the corporation resident in Canada, at 
‘ that time, and 


- ne the particular foreign, affiliate’s consolidated net darpins in pespect of the 


_corporation resident in Canada, immediately before the dividend time. is 
deemed to be the amount, if any, by which 


+ the total of the particular foreign affiliate’s consolidated exempt onplus 
in respect of the corporation resident in Canada, at that time, and the 
particular foreign affiliate’s consolidated taxable surplus in respect of 
the corporation resident in Canada, at that time, 


exceeds 


¢ the total of the particular foreign affiliate’s consolidated exempt deficit 
in respect of the corporation resident in Canada, at that time, and the 
particular foreign affiliate’s consolidated taxable deficit in respect of the 
corporation resident in Canada, at that time. 


« New paragraph (f) provides that the amount of the attributed net surplus in re- 
spect of a disposed share of the specified class in respect of the particular foreign 
affiliate’s consolidated net surplus in respect of the corporation resident in Can- 
ada, immediately before the dividend time, is deemed to be the amount that 
would be received by the holder of the disposed share, in respect of the disposed 
share, at the dividend time, if the particular foreign affiliate paid a dividend, at 
that time, on all of its shares, the total of which was equal to the amount of its 
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rin Canada, imme- 


consolidated net surplus i in respect of the s epotaion 7 
diately before the dividaad yme ee 


* 


New paragraph (g) provides, for the purposes ea subsection, 5901(1) © 
subsection 5900(1), that the amount of the whole dividend paid by the particular 
foreign affiliate, at the dividend time, on the: shares of the specified class is. 
deemed to be the amount obtained when the total of all amounts deemed by - 
subsection 93(1) or 931 2) of the Act t ved as a dividend 
disposed share of the specified | class is s multiplied a greater of 


— one, aed 


8 = amount | deterained by the formula. 


where 


Ais the amount ae 


Bi the sea 
8 one, ac 
* the ageieoste of all 


mined, under paragraph (f), to be t 
ae in ae of a as osed share of the spied class, int rc 


section 93(1) or (1.2) of the Act, in respect ofa ee ofa disposed share of 
the specified class may not exceed the amount of the tributed net os 
respect of the disposed share in respect 
solidated net surplus (determined under paragraph (f), in 1 respect ¢ of the corpora 
tion oe) in Canada, imme iately before the ividend time. 


New ce G) orivides ; ihe pio: a ee (a) to “she the 
consolidated net surplus in respect of a corporation resident in Cue at any 
time, of a particuiar foreign affiliate | -orporation resident in Canada, is the 
amount that would be determined in paragraph (e) in respect of the parti | 
foreign affiliate if the reference in that paragraph to“ aacianty before the div- 
idend time” were read as a reference to “at any time” 


[See T echnical ‘Notes under Reg. 5902(7) below for. cae . od) | 


Related Provisions: Reg. 5902(2) — Interpretation; Reg. 5902(7) — Elected 
amount restricted to net surplus of affiliate where shares are disposed of. 


Forms: T2107: Election for a share disposition in a foreign affiliate. 


(2) For the purposes of paragraphs (1)(a) and (b), 


(a) in determining the exempt surplus or exempt deficit, the tax- 
able surplus or taxable deficit, the underlying foreign tax and the 
net surplus of a particular foreign affiliate of a taxpayer resident 
in Canada in which any other foreign affiliate of the taxpayer 
has an equity percentage, no amount shall be included in respect 
of any distribution that would be received by the particular affil- 
iate from such other affiliate; and 


(b) if any foreign affiliate of a corporation resident in Canada 
has issued shares of more than one class of its capital stock, the 
amount that would be paid as a dividend on the shares of any 
class is such portion of its exempt surplus or exempt deficit and 
its taxable surplus (including underlying foreign tax applicable) 
or taxable deficit (and thus net surplus) as, in the circumstances, 
it might reasonably be expected to have paid on all the shares of 
that class. 


Proposed Repeal — Reg. 5902(2) _ 


Application: The February 27, 2004 draft regulations (foreign affiliates), subsec. 1Q), 
will repeal subsec. 5902(2), applicable on the same basis as 5902(1) above. 


(3) Where an election under subsection 93(1) of the Act is made by 
a corporation resident in Canada in respect of the disposition of a 
share of the capital stock of a foreign affiliate of the corporation, no 
adjustment shall be made to the affiliate’s exempt surplus, exempt 
deficit, taxable surplus, taxable deficit or underlying foreign tax in 
respect of the corporation as a consequence of the election except as 
provided in subsections 5905(2), (5) and (8). 


the capital stock of a foreig 
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_ Proposed Amendment — R ¢ 


(3) if a . corporation resident in Canada elects, 
93(1) or (1.2) of the Act, in respect of the disposition of 
liate of tl rporation Ust- 
ment, other than an adjustment referred to in subsection 052), 
(4), (5) ¢ or (8), may b made to th oreign affili 


Application: The February 27, 2004 draft regulations (foreign affi Gates subsec. 2 
1(3), will amend subsed: 5902(3) to d as ae ar ieable on t i 
oS above. : 


cee ee oxenips fos ete ane taxable defic 
tax in ce of the au as a 1 consequence of the election except as provided — 
1 ‘tends 


ee iilicauen of the provision to ‘elections made un 
the Act, and also includes subsection ae in the list of es that may aff 
these amounts. : _ 


(4) [Revoked] 


(5) Any election under subsection 93(1) of the Act by a corporation 
resident in Canada in respect of any share of the capital stock of a 
foreign affiliate of the corporation disposed of by it or by another 
foreign affiliate of the corporation shall be made by filing the pre- 
scribed form with the Minister on or before the day that is the later 
of 


(a) December 31, 1989; and 
(b) where the election is made 


(i) in respect of a share disposed of by the corporation, the 
day on or before which the corporation’s return of income for 
its taxation year in which the disposition was made is re- 
quired to be filed pursuant to subsection 150(1) of the Act, or 


(ii) in respect of a share disposed of by another foreign affili- 
ate of the corporation, the day on or before which the corpo- 
ration’s return of income for its taxation year, in which the 
taxation year of the foreign affiliate in which the disposition 
was made ends, is required to be filed pursuant to subsection 
150(1) of the Act, 


as the case may be. 
Proposed Amendment — Reg. 5902(5) / 


(5) Any eecten under subsection 93(1) or ck 2) of the Act by a - 
corporation resident in Canada in respect of any share of the cé 
tal stock of a foreign affiliate of the corporation disposed of t 
by a foreign affiliate of the corporation or by a partnership shall 
be made by filing the prescribed ios ous, es den er on or 
before the day that is, : 


(a) where the election is made in respect st of a share sdispoted of 
by the corporation, the corporation’s filing-due date for its tax- 
ation year in which the disposition was made; 


-(b) where the election is made in respect of a share disposed of 
by a foreign affiliate of the corporation, the corporation’ s fil- 
ing-due date for its taxation year in which the taxation year of 


ae foreign sity in ‘which ne eae was made ends; 
an 


(c) where the election is made i in paed e a share bees of 
by a partnership, and - . 


(i) the disposing eee: rlened to in Cibsece : 
Pott. 2) of the Act is the corporation, the corporation’s. fil- 
ing-due date for its taxation year in which the fiscal period 


of the y PareliD s in wie the iiepoaiion was os ends, 
or 
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(ii) the disposing corporation referred to in subsection 

93(1.2) of the Act is a foreign affiliate of the corporation, 

the corporation’s filing-due date for its taxation year in 
_ which the taxation year of the foreign affiliate which in- 
cludes the last day of the fiscal period of a Paie hip | in 
~ which the disposition was made ends. 


Application: The ‘March 16, 2001 draft regulations (foreign affilietes —partner- 
ships), subsec. 2(4), will amend subsec. 5902(5) to read as above, applicable to disposi- 
tions that occur after November 1999. 


Technical Notes: Subsection 5902(5) provides that any election under subsection 
93(1) of the Act must be made by filing the prescribed form by the corporation’s filing- 
due date for the relevant year. Wher | the disposition is made by the corporation, the 
relevant year is the taxation year of the corporation in which the disposition was made. 
Where the disposition i is made by a foreign affiliate of the corporation, the relevant year 
is the taxation year of the corporation in which the taxation ii year of the ie affiliate 
in which the disposition was made ends. - 


The amendments to subsection 5902(5) extend its applic: ctions made 


under new subsection 93(1.2) of the Act. Where the dis nade by a partner- 
ship, the relevant year depends on whether the “disposin rat in subsection 
93(1.2) of the Act is the corporation or a foreign affiliate of the orpora tion. Where the 
disposing corporation is the corporation, the relevant year is the taxation year of the 
corporation in which the fiscal period of the partnership in which the disposition was 
made ends. Where the disposing corporation is a foreign affiliate of the corporation, the 
relevant year is the taxation year of the corporation in which the taxation year of the 
affiliate which includes the last day of the fi seal period of the partnership i in which the 
disposition was made ends. — 


Forms: T2107: Election for a share disposition in a foreign affiliate. 


(6) Where at any time a corporation resident in Canada is deemed 
by virtue of subsection 93(1.1) of the Act to have made an election 
under subsection 93(1) of the Act in respect of a share of the capital 
stock of a particular foreign affiliate of the corporation disposed of 
by another foreign affiliate of the corporation, the amount deemed 
to have been designated in the election is hereby prescribed to be 
the lesser of 


(a) the capital gain, if any, otherwise determined in respect of 
the disposition of the share; and 


(b) the amount that could reasonably be expected to have been 
received in respect of the share if the particular affiliate had at 
that time paid dividends the aggregate of which on all shares of 
its capital stock was equal to the amount determined under para- 
graph 5902 (1)(a) to be its net surplus in respect of the corpora- 
tion for the purposes of the election. 


Proposed Amendment — Reg. 5902(6) 


(6) The amount designated in an election deemed by subsection © 
93(1.1) of the Act to have been made under subsection 93(1) of | 
the Act is prescribed to be the amount that is the lesserof = 


(a) the capital gain, if any, otherwise determined in respect of / 
the disposition of the share, and 


(b) the amount of attributed net surplus (as determined under 


paragraph (1)(f)) in respect of the share. 


Application: The February 27, 2004 draft regulations (foreign affiliates), subsec. 
1(4), will amend subsec. 5902(6) to read as above, applicable on the same basis as 


5902(1) above. 


Technical Notes: Subsection 5902(6) applies where subsection 93(1.1) of the Act 
deems a corporation to have made an election under subsection 93(1) to treat pro- 
ceeds of disposition of a share of a foreign affiliate asa dividend. Subsection 5902(6) 
deems the amount designated in the deemed election to be the lesser of the capital 
gain otherwise determined in respect of the disposition of the share and the amount 
that could reasonably be expected to have been received on the share if the affiliate 
had paid its net surplus in respect of the corporation as a dividend. 


As announced in 2001, subsection 5902(6) is amended to ensure that the subsection 
will apply where subsection 93(1.3) of the Act deems a corporation resident in Can- 
ada to have made an election under proposed subsection 93(1.2) of the Act in respect 
of a taxable capital gain from a deemed disposition of a share of a foreign affiliate of 
the corporation disposed of by a partnership of which another foreign affiliate of the 
corporation is a member. 

Subsection 5902(6) is further amended to refer, in paragraph (b), to the amount of the 
“attributed net surplus” (defined in new paragraph 5902(1)(f)) in respect of the share 
being disposed of. 


Reg. 
S. 5902(7) 


Proposed Addition — Reg. 5902(7) 


(7) The amount designated in an election deemed by subsection 
93(1.3) of the Act to have been made under subsection 93(1.2) of 
the Act is prescribed to be the amount that is the lesser of 


_ (a) the taxable capital gain, if any, otherwise determined | in re- 
spect of the disposition of the share, and 
© amount that is one-half of the amount referred to in 
paragraph (6)(b). 
Application: The February 27, 2004 draft regulations (foreign affiliates), subsec. - 
1(4), will add subsec. 5902(7), applicable on the same basis as 5902(1) above. 


Technical Notes: New subsection 5902(7) provides that the amount designated in 
an election deemed by subsection 93(1.3) of the Act to have been made under sub- 
section 93(1.2) of the Act is prescribed to be the lesser of 


+ the taxable capital gain, if any, ne determined i in respect of the disposition 
of the share; and : 


* the amount that is '/ of the amount. ref 
Example — Subsec: tion 5 902(1) 
A. Facts : oe 

1. Canco is a corporation resident in Canada. 
2. Canco owns 100% of FAI and 50% of FAG, and both FAI and FA6 are 
foreign affiliates of Canco. 


to . paragraph 5902(6)(b). 


3. FAL owns 80 shares (80%) of FA2 and FAG Owns 20 shares (20%) of — 


FA2, 


- 4. FAQ owns 70% of FA3, FA3 owns 100% of FA4 and FA4 owns 100% of 
FAS. 


nee 30 oe its Pures in FA2 to FAO, and subsection 93( i ) G the 


nd received by FAI in respect of the disposed shares. 


At the time of the transfer, FA2 has an exempt surplus of $200, a ae 
surplus of $0, an exempt deficit of $0 and an underlying foreign tax 
c ‘UFT’) of $0. 


7. At the time of the transfer, FA3 has an exempt Surplus of $100, a taxable 
surplus of $75, an exempt deficit of $0 and an UFT of $10. 


&. At the time of the transfer, FA4 has an exempt surplus of $0, a taxable 
surplus of $0, an exempt deficit o of $200 and an UFT of $0. 


9. At the time of the transfer, FAS has an exempt surplus of $0, a taxable 
_ surplus of $325, an exempt deficit of $0 and an UFT of $200. 


ed 100 shares of one class. 


10. All the corporations have 0 
B. Application of Subsection 5902( ] ) . 
/. Consolidated Exempt Surplus £ Paragraph 5902 1)(a)) 

The consolidated exempt surplus of FA2 is $270. 


Step 1. Exempt surplus of FAS is determined as the exempt surplus of FAS 
($0), otherwise determined. 
_ Step 2. Exempt surplus of FA4 is determined as the exempt surplus of FA4 
_ ($0), otherwise determined, plus es share of exempt surplus of 
_ FAS 


‘ : here. : $0 + A/B x C= $0 


A is the amount that would be received by FA4 if FAS paid its entire con- 
_ solidated net surplus as a dividend ($325) 
Bis the amount of consolidated net surplus of FAS ($325) 


Cis the exempt surplus of FAS ($0). 
Step 3. Exempt surplus of FA3 is determined as the exempt surplus of FA3 
($100), otherwise determined, plus proportionate share of exempt surplus of 
FA4 

$100 + A/B x C = $100 


where 


A . is the amount that would be received by FA3 if FA4 paid its entire con- 
solidated net surplus as a dividend ($125) 


Bis the amount of consolidated net surplus of FA4 ($125) 


Cis the exempt surplus of FA4 ($0). 

Step 4. Exempt surplus of FA2 is determined as the exempt surplus of FA2 

($200), otherwise determined, plus proportionate share of exempt surplus of 

FA3 

Vipore $200 + A/B x C = $270 

A is the amount that would be received by FA2 if FA3 paid its entire con- 
solidated net surplus as a dividend ($210) 
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Bis the amount of consolidated net surplus of FA3 ¢- oe) 


Cis the exempt surplus of FA3 ($100), 

2. Consolidated Exempt Deficit ( Paragraph 590201 l Ho) ) 
The consolidated exempt deficit of FA2 is $140. ; 
Step 1 Exempt deficit of FAS is Ral as the ae e cit e FAS : _ 
otherwise determined. | 
Step 2. Exempt deficit of FA4 is decneed as the oe a Oe FAd 
($200), otherwise Ce: ms he aio share of ent ies of 
FAS - 

$200 + AB xe $200 


where 


A is the amount na would be received by FA4 if FAS paid its entire co on 2 : 
__ solidated net surplus as a dividend ($325) 


B_ is the amount of consolidated net surplus of FAS ($325) / 


Cis the exempt deficit of FAS ($0). 


Step 3. Exempt deficit of FA3 is determined as the exempt surplus of FA 
($0), otherwise deterinined, plus a ee share of exempt surplus of 
FA4 : 


ae —$0+A/BxC= $200 


A. is the amount that would be received by FA3 if FA paid its entire con- 
_ solidated net surplus as a dividend ($125) . 
Bis the amount of consolidated net surplus a FA4 (8125) 


C_ is the exempt deficit of FAd ($200). 


Step 4. Exempt deficit of FA2 is determined as the exempt give » FA2 
($0), otherwise determined, plus Heese share o exempt seed of 
PAS Lo Lo a 


where. —$0+A/BxXC= ‘$140 


A. is the amount that would be received iy FA2 if FA3 paid its entire con- 
solidated net surplus as a dividend ($210) 7 
Bits the amount of. eonsolidated net ‘surplus of FA3 (8300) 


Cis the exempt deficit of FA3 ( $200). 


3. Consolidated Taxable as and Undertying eae Ae age 
S902(1 fc) 


The consolidated fae surplus Le FAD is $280 and the UFT Ff FA2 is 
_ «$147. 


Step 1. The ‘aaah ee and UFT + of FAS is daerniel as the taxable 
surplus ($320) and UFT ($200), otherwise determined. 


Step 2. The taxable surplus and UFT of FA4 is determined as he ae 
_ surplus ($0) and UFT ($0), of FA4, otherwise determined, plus the Mee 
tionate share a we taxable surplus and UFT of FAS 


50 + A/BxC= taxable surplus oe 


vee and $0 + A/BxC= UFT ($200) 


A is the amount that would be received by FA4 if FAS hae its entire con- 
__-solidated net sues as a dividend ($325) 
Bis the amount of consolidated net surplus of FAS ( $325 } 


Cis the taxable surplus ($325) and UFT ($200) of FAS. 


Step 3. The taxable surplus and UFT of FA3 is determined as the taxable 
surplus ($75) and UFT ($10), of FA3, otherwise determined, plus propor- 
_ tionate share te ae surplus and UFT of FA4 — 


_ + A/B x ce ibe carols (5400) 


ue and $10 + A/B x C = UFT ($210) 


ees the amount that would be received by FA3 if FA4 paid its entire con- 
solidated net surplus as a dividend ($125) 


|B is the aroun of consolidated net surplus of FA4 ($125 ) 


Cis the taxable surplus ($325) and underlying foreign tax ($200) of FA. 


Step 4. The taxable surplus and UFT of FA2 is determined as the taxable 
surplus ($0) and UFT ($0), of FA2, otherwise determined, plus the propor- 
_ tionate share of the taxable surplus and UFT of FA3 


$0 + A/B x C = taxable surplus ($280) 


ee and $0 + (A/B) x C = UFT ($147) 


Income Tax Regulations 


_ is the amount that would b be received by oe auf FA3 pa 
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es (A+B)- 5 =sio 
A. is the consolidated exempt surplus of FA2 ($270) 

Bis the consolidated taxable surplus of FA2 $280) 
Cis the consolidated exempt deficit oF FA2 ( $140) 


D_ is the consolidated taxable deficit of FA2 ( $0). 
__ §. Attributed Surplus (Paragraph 5902(1 IG) 


The attributed net surplus in ae of each of the speed oe 1S eee 
nuned as follows: oe : 


where : A640 2 
A is the consolidated net surplus (S410) 


Bis the total number of shares issued iy FA3 L 100). —- 
6. The Whole Dividend (Paragraph F902 De Ss 


Assuming that the corporation resident in Conada ele ed, with respect 1 - 
each share disposed of, under subsection 93(1) of the Act an amount equal — 
to the attributed net surplus in respect of the share, the amount of the whole _ 
dividend paid by the foreign affiliate on the shares ort the ou woud be 
determined as : Kees 


(AxB)xC= $410 | 


where 


A is the amount elected with respect to a disposed dare ($4: I 0 
Bis the number of shares disposed of (30) 


Cis 410/123 = 3.33. 
Effective Dates 


The amendments to section 5902 apply in oe of Sleptons inade wader oiiccrton 
93(1) or (1.2) of the Act in respect of dispositions that occur after December 20, 
2002 other than dispositions made under agreements in nee made mt the vendor 
on or before December 20, 2002. 


If the taxpayer makes an election under subsection 93(1) or i 2) of the Acti in respect 
of a disposition that occurs after December 20, 2002 and before February 27, 2004 
and the taxpayer makes a valid election under subsection 133(40) of the legislative 
proposals relating to the the Act released contemporaneously with these draft Regu- 
lations, the amendments to section 5902 do not apply and section 5902 is to be read 
as if it contained a subsection (6.1) that read as set out in subparagraph 5(a)(ii) of the 
enacting legislation for these proposed amendments to section 5902. 


The amendments to section 5902 of the Regulations do not apply to an election by 
the taxpayer under subsection 93(1) or (1.2) of the Act in respect of a disposition that _ 
occurs after December 20, 2002 (other than a disposition made under an agreement 
in writing made by the vendor on or before December 20, 2002) and before February - 
27, 2004 if the taxpayer does not elect under. subsection 133(40) of the legislative 
proposals relating to the Act and none of paragraphs 88(3)(a), aK, 2), and (d) to 
(e.5) of the Act applies to the disposition. 


The amendments to section 5902 of the Regulations do not apes to an election by 
the taxpayer under subsection 93(1) or (1.2) of the Act in respect ofa disposition that 
occurs after February 27, 2004 if the disposition is made under an agreement in writ- 
ing made by the vendor on or before February 27, 2004 and none of paragraphs 
88(3)(a) and 95(2)(c.2), and (d) to (e. 5) of the Act applies to the disposition. 


History: Cl. 5902(1)(c)(ii)(B) substituted by P.C. 1997-1670, s. 4, November 20, 
1997, Canada Gazette, Part 1, December 10, 1997, applicable to 1996 et seq. 


Para. 5902(5)(a) substituted by P.C. 1989-321, s. 1, March 2, 1989, Canada Gazette, 
Part If, March 15, 1989, applicable in respect of 1972 et seq. 


Subsec. 5902(3) substituted, subsec. 5902(4) revoked, subsec. 5902(6) added by P.C. 
1985-467, s. 1, Canada Gazette, Part Il, March 6, 1985, applicable in respect of dispo- 
sitions of shares made after November 12, 1981. 


Para. 5902(5)(a) substituted by P.C. 1982-3084, October 7, 1982, Canada Gazette, Part 
Il, October 27, 1982. applicable to 1972 et seq. 


Subsec. 5902(5) substituted by P.C. 1980-503, s. 1, February 8, 1980, Canada Gazette, 
Part II, February 27, 1980, effective in respect of 1972 et seq. 


Definitions [Reg. 5902]: “amount” — ITA 248(1), Reg. 5907(7); 
ITA 251(1); “capital gain” —_ ITA 39(1), 248(1); 
pretation Act 35(1); “direct equity percentage” —ITA 95(4); “disposed” —ITA 
248(1)“disposition”; “disposition” —ITA 248(1); “dividend” —ITA 248(1); “equity 
percentage” —ITA 95(4), Reg. 5905(15); “exempt deficit” — Reg. 5902(1)-(3), (7), 


“arm’s length” — 
“corporation” — ITA 248(1), Inter- 
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5905(7)(b), 5907(1); “exempt surplus” — Reg. 5902(1)~(3), (7), 5905(7)(c), 59071); | Canadian currency shall be converted to Canadian currency at the 
foreign affiliate” — ITA 95(1), 248(1), Reg. 5907(3); “Minister” — ITA 248(1); “net rate of exchange prevailing on the last day of the affiliate’s taxation 


surplus” — Reg. 5902(1)-(3), (7), 5907(1); “prescribed” — ITA 248(1); “resident in : : : : 
Canada” —ITA 250; ‘‘share”, “shareholder” — ITA 248(1); “taxable capital gain” — year in respect of which the amount determined under subsection 


ITA 38(a), 248(1); “taxable deficit” — Reg. 5902(1)-(3), (7), 5905(7)(c), 5907(1); | 2903(1) is being used to determine the foreign affiliate’s foreign 
“taxable: surplus” — Reg. 5902(1)-(3), (7), 5905(7)(e), 5907(1); “taxation year? | accrual property income as defined in subsection 95(1) of the Act. 
ITA 249; “taxpayer” — ITA 248(1); “underlying foreign tax” — Reg. 5902(1)-(3), (7), 

5907(1); “underlying foreign tax applicable”, “whole dividend” — Reg. 5907(1). 


roposed Amendment — Reg. 5903(2) ts 
5903. Deductible loss — (1) For the purpose of the description See at end of Reg 5903. 

of F in the definition “foreign accrual property income” in subsec- 
tion 95(1) of the Act, the amount prescribed to be the deductible 
loss of a particular foreign affiliate of a taxpayer for a taxation year | Information Circulars: 77-9R: Books, records and other requirements for taxpayers 
and the five immediately preceding taxation years (each of which | having foreign affiliates. 

preceding taxation years is referred to in this subsection as a “pre- 
ceding year”) is the amount, if any, by which (3) Where 


Interpretation Bulletins: IT-95R: Foreign exchange gains and losses. 


(a) the total of all amounts each of which is the amount, if any, 
determined in respect of the particular affiliate in respect of a 
preceding year during which it was a controlled foreign affiliate 
of the taxpayer or of a person described in any of subparagraphs 
95(2)(f)(iv) to (vii) of the Act, by which 


(i) the total of the amounts determined for D and E in the 
definition “foreign accrual property income” in subsection 
95(1) of the Act in respect of the particular affiliate for the 
preceding year 


exceeds 


(ii) the total of the amounts determined for A, B and C in the 
definition “foreign accrual property income” in subsection 
95(1) of the Act in respect of the particular affiliate for the 
preceding year 


exceeds the total of 


(b) the total of all amounts each of which is an amount deter- 
mined in respect of the particular affiliate in respect of a preced- 
ing year during which it was a controlled foreign affiliate of the 
taxpayer or of a person described in any of subparagraphs 
95(2)(f)(iv) to (vii) of the Act and equal to the lesser of 


(i) the amount that would be determined for F in the defini- 
tion “foreign accrual property income” in subsection 95(1) of 
the Act in respect of the particular affiliate for the preceding 
year if that amount did not take into account any amount de- 
termined for any of A, B, C, D or E in the definition “foreign 
accrual property income” in subsection 95(1) of the Act in 
respect of the particular affiliate for any taxation year that is 
not a preceding taxation year, and 


(ii) the amount that would be the foreign accrual property in- 
come of the particular affiliate for the preceding year if the 
formula in the definition “foreign accrual property income” 
in subsection 95(1) of the Act were read without reference to 
the variable F; and 


(c) where a payment has been received by the particular foreign 
affiliate and the payment can reasonably be considered to relate 
to a payment described in subsection 5907(1.3) made by another 
foreign affiliate of the taxpayer in respect of a loss, or any por- 
tion of a loss, of the particular affiliate described in the descrip- 
tion of D or E of the definition “foreign accrual property in- 
come” in subsection 95(1) of the Act in respect of any preceding 
year of the particular affiliate, the amount of that loss or portion. 


Proposed Amendment — Reg. 5903(1) 


(a) there has been a foreign merger (within the meaning assigned 
by subsection 87(8.1) of the Act) of two or more foreign affili- 
ates of a taxpayer resident in Canada in respect of each of which 
the taxpayer’s surplus entitlement percentage was not less than 
90 per cent immediately before the merger (in this subsection 
referred to as “predecessor affiliates”) to form a new foreign af- 
filiate in respect of which the taxpayer’s surplus entitlement per- 
centage immediately after the merger was not less than 90 per 
cent (in this subsection referred to as the “successor affiliate”), 
or 


(b) there has been a dissolution of a foreign affiliate (in this sub- 
section referred to as the “predecessor affiliate”) of a taxpayer 
resident in Canada and on the dissolution property of the prede- 
cessor affiliate, the fair market value of which was not less than 
90 per cent of the fair market value of all property of the prede- 
cessor affiliate immediately before the dissolution, was distrib- 
uted to another foreign affiliate (in this subsection referred to as 
the “successor affiliate’) of the taxpayer, 


the successor affiliate shall, in respect of such part of the amount 
determined under subsection 5903(1) to be the deductible loss of a 
predecessor affiliate at the time of the foreign merger or dissolution 
as may reasonably be considered to have arisen while the taxpayer, 
a person or persons referred to in any of subparagraphs 95(2)(f)(iv) 
to (vii) of the Act, or the taxpayer together with such a person or 
persons, had a surplus entitlement percentage in respect of such 
predecessor affiliate that was not less than 90 per cent, be consid- 
ered to be the same corporation as, and a continuation of, such pred- 
ecessor affiliate. 


_ Proposed Amendment — Reg. 5903 


5903. (1) For the purpose of the description of F in the definition 
“foreign accrual property income” in subsection 95(1) of the Act, — 
the deductible loss of a foreign affiliate of a taxpayer for a particu-. 
lar taxation year of the affiliate is the amount claimed by the tax- 
payer not exceeding the foreign accrual property loss of the affili- 
ate for the seven taxation years of the affiliate preceding and the 
three taxation years of the affiliate following the particular year. 


(2) In determining the deductible loss of a foreign affiliate of a 
taxpayer for a particular taxation year of the affiliate 


(a) the amount claimed under subsection (1) in respect of a 
foreign accrual property loss of the affiliate for a taxation year 
of the affiliate shall not exceed the amount by which that loss 
exceeds the total of all amounts each of which was an amount 
claimed by any taxpayer in respect of that loss in computing 


2) 
= 
iS) 
3 
Ss) 
— 
= 
oD 
i) 
a 


ee mobhess the deductible loss of the affiliate for taxation years of the af- 
Related Provisions: ITA 152(6.1) — Reassessment to apply FAPI loss carryback; filiate before the particular year; and 

Ce Uy coR oe tO: (b) no amount may be claimed in respect of a foreign accrual 
(2) For the purpose of subsection 5903(1), each amount referred to property loss of a foreign affiliate for a taxation year of the 
in paragraph 5903(1)(c) in respect of a controlled foreign affiliate of affiliate until the foreign accrual property losses of the affiliate 
a taxpayer resident in Canada that is not otherwise determined in for preceding taxation years have been fully claimed. 


1823 


Reg. 
S. 5903(3) 


(3) For the purpose of this section, and subject to subsection (4), _ 
“foreign accrual property loss” of a oreign affiliate of a ea / 


for a taxation year means 


(a) where at the end of the year the ce affiliate v was a con- 
trolled foreign affiliate of the eh the amount, if oy by 
which 


(i) the total of the amounts determined for D and E in the 


definition “foreign accrual property income” in subsection — 


951) of the Act in oy of the aS for the ys \ ear 
exceeds _. 


(ii) the total of the amounts area for A, B, and C in - 


the definition “foreign accrual property income” in subsec- 
tion oe of the Act in oo of the affiliate for ay e year, 
or 


(b) where, at the end of he year, the forelat affiliate v was not a 
controlled foreign affiliate of the taxpayer but was a controlled 
foreign affiliate of a person described in any of subparagraphs : 
95(2)(f)(iv) to (vii) of the Act, the amount determined under — 
_ paragraph | ) for the year. 


(4) In computing the foreign accrual property loss of a  padicoler 
foreign affiliate of a taxpayer for a taxation year of the affiliate, 
where the particular affiliate or another corporation has received a 
payment described in subsection 5907(1.3) from another foreign 
affiliate of the taxpayer which payment can reasonably be consid- 
ered to relate to a loss or portion of a loss of the particular affiliate 
for the year described in the opal dae of D or E of the definition 
“foreign accrual property income” in subsection 95(1) of the Act, 
the amount of the los ; or portion of the loss for the 3 year is deemed 
to be nil. 


(5) For the purpose of this section, ator thers has been. a foreign 
merger (within the meaning assigned by subsection 87(8.1) of the 
Act) of two or more foreign affiliates of a taxpayer resident in 
Canada in respect of each of which the taxpayer's surplus entitle- 
ment percentage immediately before the merger was not less than 
90 percent (each of which is in this subsection referred to as a 

“predecessor affiliate”) to form a new foreign affiliate in respect 
of which the taxpayer’s surplus entitlement percentage immedi- 
ately after the merger was not less than 90 percent Gin this section 
referred to as the “successor affiliate”), the successor is deemed to 
be the same oe as, ag a continuation of, Le a 
sor affiliate. / 


(6) For the purpose of this section, where dere has been. a wind- 
ing-up of one or more foreign affiliates of a taxpayer resident in 
Canada in respect of which the taxpayer’s surplus entitlement per- 
centage immediately before the winding-up was not less than 90 
percent (each of which is in this subsection referred to as a “pred- 
ecessor affiliate”) into another foreign affiliate of the taxpayer in 
respect of which the taxpayer’s surplus entitlement percentage im- 
mediately before and after the winding-up was not less than 90 
percent (in this subsection referred to as the “successor affiliate”), 
the successor affiliate is deemed to be the same corporation as, 
and a continuation of, each predecessor affiliate. 


Application: The March 16, 2001 draft regulations (foreign affiliates —- FAPI), 
subsec. 1(1), will amend s. 5903 to read as above, applicable to taxation years of 
foreign affiliates that begin after 1998, except ‘that para. em) applies to foreign 
affiliate taxation years that begin after 2000. 


Technical Notes: The description of F in the definition “foreign accrual property 
income” in subsection 95(1) of the Act allows foreign accrual property income of an 
affiliate for a year to be reduced by the amount prescribed by section 5903 of the 
Income Tax Regulations to be the deductible loss of the affiliate for the year and the 
five immediately preceding taxation years. The amendments to section 5903 and the 
description of F in the definition “foreign accrual property income” in subsection 
95(1) of the Act provide that deductible losses may include foreign accrual property 
losses for the three taxation years following and the seven taxation oe preceding 
the year. 


Amended subsection 5903(1) allows a taxpayer to include in the deductible loss of a 
foreign affiliate an amount not exceeding the foreign accrual property loss of the 
affiliate for the seven taxation years immediately preceding and the three taxation 
years immediately following the particular year. Losses for other taxation years will 
not be included in the deductible loss of the foreign affiliate. 


Income Tax Regulations 


en supseciion So of the Regulations provides that, i in determining 1 


ay be caedt in respect of a foreigi ye ie OSs s until the fo 
property loss for ee taxation — = ae fully claimed. oO 


related to the taxpayer, the foreign ace ral foe ee 
if any, by which (D + E) trceeds (A+B+C)int 
property income” in subsection ch ne of the Act. 


a Osbaver pecewved a paymen described i in su 
from another affiliate or another corporation, which | pa mer 
portion of a loss of the affiliate, the an 
es shall be deemed to be fe : 


Bayer s surplus entitlement percentage leet 90 percent in v each predecessor affi lie 
ate and in the successor affiliate. oo 


History: Subsecs. 5903(1), (3) amended by P.C. 1997-1670, s. 5, November 20, 1997, 
Canada Gazette, Part Il, December 10, 1997, applicable to taxation years of a foreign 
affiliate of a taxpayer that begin after 1994, except that 


(a) the subsecs. as amended apply to taxation years of a foreign affiliate of a tax- 
payer that end after 1994 where there has been a change in the taxation year of the 
foreign affiliate in 1994 and after February 22, 1994, unless 
(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 
(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 
That portion of subsec. 5903(3) following para. (b) amended by P.C. 1989-321, s. 2, 
March 2, 1989, Canada Gazette, Part Il, March 15, 1989, applicable in respect of amal- 
gamations and mergers occurring after November 12, 1981. 
Subsecs. 5903(1) and (2) substituted, subsec. 5903(3) added, by P.C. 1985-467, s. 2, 
February 14, 1985, Canada Gazette, Part Il, March 6, 1985, subsecs. 5903(1) and (2) 
applicable in computing the foreign accrual property income of a foreign affiliate for 
taxation years of the affiliate ending after November 12, 1981, and subsec. 5903(3) 
applicable in respect of mergers and dissolutions occurring after November 12, 1981. 
Para. 5903(1)(b) substituted by P.C. 1980-503, s. 2, February 8, 1980, Canada Gazette, 
Part I, February 27, 1980, effective in respect of 1976 et seq. 
Definitions [Reg. 5903]: “amount” — ITA 248(1), Reg. 5907(7); “controlled for- 
eign affiliate’ —ITA 94.1(2)(h), 95(1), 248(1), Reg. 5907(1); “corporation” — ITA 
248(1), Interpretation Act 35(1); “foreign accrual property income” — ITA 95(1), (2), 
248(1); “foreign accrual property income” — ITA 95(1), (2), 248(1); “foreign accrual 
property loss” — Reg. 5903(3), (4); “foreign merger” — ITA 87(8.1); “loss” — Reg. 
5907(1); “person”, “prescribed”, “property” —ITA 248(1); “resident in Canada” — 
ITA 250; “surplus entitlement percentage” — Reg. 5905(13); “taxation year” — ITA 
249; “taxpayer” —ITA 248(1). 


5904. Participating percentage — (1) For the purpose of sub- 
paragraph (b)(ii) of the definition “participating percentage” in sub- 
section 95(1) of the Act, the participating percentage of a particular 
share owned by a taxpayer of the capital stock of a corporation in 
respect of any foreign affiliate of the taxpayer that was, at the end 
of its taxation year, a controlled foreign affiliate of the taxpayer is 
prescribed to be the percentage that would be the taxpayer’s equity 
percentage in the affiliate at that time on the assumption that 


(a) the taxpayer owned no shares other than the particular share; 


(b) the direct equity percentage of a person in any foreign affili- 
ate of the taxpayer, for which the total of the distribution entitle- 
ments of all the shares of all classes of the capital stock of the 
affiliate was greater than nil, was determined by the following 
rules and not by the rules contained in the definition “direct eq- 
uity percentage” in subsection 95(4) of the Act: 


(1) for each class of the capital stock of the affiliate, deter- 
mine that amount that is the proportion of the distribution en- 
titlement of all the shares of that class that the number of 
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shares of that class owned by that person is of all the issued 
shares of that class, and 


(ii) determine the proportion that 


(A) the aggregate of the amounts determined under sub- 
paragraph 5904(1)(b) (i) for each class of the capital stock 
of the affiliate 


is of 
(B) the aggregate of the distribution entitlements of all the 


issued shares of all classes of the capital stock of the 
affiliate 


and the proportion determined under subparagraph 
5904(1)(b)(@ii) when expressed as a percentage is that person’s 
direct equity percentage in the affiliate; and 


(c) the direct equity percentage of a person in any foreign affili- 
ate of the taxpayer, for which the total of the distribution entitle- 
ments of all the shares of all classes of the capital stock of the 
affiliate was not greater than nil, was determined by the rules 
contained in the definition “direct equity percentage” in subsec- 
tion 95(4) of the Act. 


Related Provisions: Reg. 5904(2) — Distribution entitlement. 


History: That portion of subsec. 5904(1) before subpara (b)(i), and para. (c), amended 
by P.C. 1997-1670, subsecs. 6(1), (2), November 20, 1997, Canada Gazette, Part II, 
December 10, 1997, applicable to taxation years of a foreign affiliate of a taxpayer that 
begin after 1994, except that 


(a) the amended portions apply to taxation years of a foreign affiliate of a taxpayer 
that end after 1994 where there has been a change in the taxation year of the for- 
eign affiliate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 
All that portion of para. 5904(1)(b) preceding subpara. (i), and para. 5904(1)(c) substi- 
tuted by P.C. 1980-503, s. 3, February 8, 1980, Canada Gazette, Part II, February 27, 
1980, effective in respect of 1976 ef seq. 


(2) For the purposes of this section, the distribution entitlement of 
all the shares of a class of the capital stock of a foreign affiliate of 
the taxpayer at the end of its taxation year is the aggregate of 


(a) the distributions made during the year by the affiliate to 
holders of shares of that class; and 


(b) the amount that the affiliate might reasonably be expected to 
distribute to holders of shares of that class immediately after the 
end of the year if at that time it had distributed to its sharehold- 
ers an amount equal to the aggregate of 


(i) the amount, if any, by which the net surplus of the affiliate 
in respect of the taxpayer at the end of the year, computed as 
though any adjustments resulting from the provisions of sec- 
tions 5902 and 5905 and subsections 5907(2.1) and (2.2) and 
any references thereto during the year were ignored, exceeds 
the net surplus of the affiliate in respect of the taxpayer at the 
end of its immediately preceding taxation year, and 


(ii) the amount that the affiliate would receive if at that time 
each controlled foreign affiliate of the taxpayer in which the 
affiliate had an equity percentage had distributed to its share- 
holders an amount equal to the aggregate of 
(A) the amount that would be determined under subpara- 
graph 5904(2)(b)(i) for the controlled foreign affiliate if 
the controlled foreign affiliate were the foreign affiliate 
referred to in subparagraph 5904(2)(b)(i), for each of the 
taxation years of the controlled foreign affiliate ending in 
the taxation year of the affiliate, and 
(B) each such amount that the controlled foreign affiliate 
would receive from any other controlled foreign affiliate 
of the taxpayer in which it had an equity percentage. 


Related Provisions: Reg. 5904(3) — Interpretation. 


Reg. 
S. 5905(1)(b) 


History: Subpara. 5904(2)(b)(i) substituted by P.C. 1978-3599, s. 1, November 30, 
1978, Canada Gazette, Part Il, December 13, 1978, effective .or 1978 et seq. 


(3) For the purposes of subsection 5904(2), 


(a) the net surplus of a foreign affiliate of a taxpayer who is an 
individual, in respect of that individual, shall be computed as if 
that individual were a corporation resident in Canada; 


(b) in computing the net surplus of a particular foreign affiliate 
of a taxpayer resident in Canada in which any other foreign af- 
filiate of the taxpayer has an equity percentage, no amount shall 
be included in respect of any distribution that would be received 
by the particular affiliate from such other affiliate; 


(c) if any controlled foreign affiliate of a taxpayer resident in 
Canada has issued shares of more than one class of its capital 
stock, the amount that would be distributed to the holders of 
shares of any class is such portion of the amount determined 
under subparagraph 5904(2)(b)(ii) as, in the circumstances, it 
might reasonably be expected to distribute to the holders of 
those shares; and 


(d) in determining the distribution entitlement 


(i) of a class of shares of the capital stock of a foreign affili- 
ate that is entitled to cumulative dividends, the amount of 
any distribution referred to in paragraph (2)(a) shall be 
deemed not to include any distribution in respect of such 
class that is, or would, if it were made, be referable to profits 
of a preceding taxation year, and 


(ii) of any other class of shares of the capital stock of the 
affiliate, the net surplus of the affiliate at the end of the year 
referred to in subparagraph (2)(b)(i) shall be deemed not to 
have been reduced by any distribution described in subpara- 
graph (i) with respect to a class of shares that is entitled to 
cumulative dividends to the extent that the distribution was 
referable to profits of a preceding taxation year. 
Definitions [Reg. 5904]: “amount” —ITA 248(1), Reg. 5907(7): “class” —ITA 
248(6); “controlled foreign affiliate’ —ITA 94.1(2)(h), 95(1), 248(1), Reg. 5907(1); 
“corporation” —ITA 248(1), Interpretation Act 35(1); “direct equity percentage” — 
Reg. 5904(1)(b); “distribution entitlement” — Reg. 5904(2); “dividend” — ITA 
248(1); “equity percentage” —ITA 95(4), Reg. 5905(15); “foreign affiliate’ — ITA 
95(1), 248(1), Reg. 5907(3); “individual” —ITA 248(1); ‘net surplus” — Reg. 
5902(1)-(3), (7), 5904(3)(a), (b), 5907(1); “person”, “prescribed” — ITA 248(1); “resi- 
dent in Canada” — ITA 250; “share”, “shareholder” — ITA 248(1); “taxation year” — 
ITA 249; “taxpayer” — ITA 248(1). 


5905. Special rules —(1) [Corporation or FA acquiring 
shares of another FA] — Where at any time, other than in the 
course of a transaction to which subsection (2) or (5) applies, a cor- 
poration resident in Canada or a foreign affiliate of such a corpora- 
tion acquires in any manner whatever shares of the capital stock of 
another corporation that was a foreign affiliate of the corporation 
immediately before that time (in this subsection referred to as the 
“acquired affiliate”) and as a result thereof the surplus entitlement 
percentage of the corporation in respect of the acquired affiliate in- 
creases, for the purposes of this Part, the exempt surplus or exempt 
deficit, the taxable surplus or taxable deficit and the underlying for- 
eign tax, in respect of the corporation, of the acquired affiliate and 
of each other foreign affiliate of the corporation in which the ac- 
quired affiliate has an equity percentage (in this subsection referred 
to as the “other affiliate’), other than an acquired affiliate or other 
affiliate in respect of which subsection (8) applies, shall at that time 
be reduced to the proportion of the amount thereof otherwise deter- 
mined that 


(a) the surplus entitlement percentage immediately before that 
time of the corporation in respect of the acquired affiliate or the 
other affiliate, as the case may be, determined on the assumption 
that the taxation year of the acquired affiliate or the other affili- 
ate, as the case may be, that otherwise would have included that 
time had ended immediately before that time, 


is of 
(b) the surplus entitlement percentage immediately after that 
time of the corporation in respect of the acquired affiliate or the 
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other affiliate, as the case may be, determined on the assumption 
that the taxation year of the acquired affiliate or the other affili- 
ate, as the case may be, that otherwise would have included that 
time had ended immediately after that time, 


and, for the purposes of the definitions “exempt deficit”, “exempt 
surplus”, “taxable deficit”, “taxable surplus” and “underlying for- 
eign tax” in subsection 5907(1), those reduced amounts are referred 
to as the opening exempt deficit, opening exempt surplus, opening 
taxable deficit, opening taxable surplus and opening underlying for- 
eign tax, as the case may be, of each of those affiliates in respect of 


the 


(D 


corporation. 
Proposed Amendment — Reg. 5905(1) 


If, at any time, other than in the course of a transaction to 


which subsection (2) or (5) applies, a corporation resident in Can- 
ada or a foreign affiliate of such a corporation acquires in any 
manner whatever shares of the capital stock of another corpora- 
tion that was, immediately after that time, a foreign affiliate of the 
corporation (in this subsection referred to as the “acquired affili- 


ate’ 


’) and as a result of that acquisition the surplus entitlement per- 


centage of the corporation in respect of the acquired affiliate and 
in respect of any other foreign affiliate of the corporation resident 
in Canada (the acquired affiliate and each such other foreign affil- 
iate each being referred to in this subsection as the “particular rel- 
evant foreign ‘affiliate”), i increases, the following rules apply: 


(a) for the purposes of this Part, the amount of the exempt sur- 
plus or exempt deficit, the taxable surplus or taxable deficit, 
and the underlying foreign tax, in respect of the corporation, of 
the particular relevant foreign affiliate is Qinless subsection (8) 
applies to the particular relevant foreign affiliate because of 
the acquisition of the shares) to be, at that time, adjusted to 
become the proportion of that amount, determined without 
making this adjustment, that 


(i) the surplus entitlement percentage, immediately before 
that time, of the corporation in respect of the particular rel- 
evant foreign affiliate, determined on the assumption that 
the taxation year of the particular relevant foreign affiliate 
that otherwise would have included that time had ended im- 
mediately before that time, 
is of : 

(ii) the surplus entitlement percentage, immediately after 
that time, of the corporation in respect of the particular rel- 
evant foreign affiliate, determined on the assumption that 
the taxation year of the particular relevant foreign affiliate 
that otherwise would have included that time had ended im- 
mediately after that time, and 


(b) for the purposes of applying the definitions “exempt defi- 
cit”, “exempt surplus”, “taxable deficit”, “taxable surplus” and 

“underlying foreign tax” in subsection 5907(1), the adjusted 
amounts determined under paragraph (a) are deemed to be the 
opening exempt deficit, opening exempt surplus, opening taxa- 
ble deficit, opening taxable surplus and opening underlying 
foreign tax, as the case may be, of the particular relevant for- 


eign affiliate, in respect of the corporation. 


Application: The February 27, 2004 draft regulations (foreign affiliates), subsec. 
2(1), will amend subsec. 5905(1) to read as above, applicable in respect of acquisi-- 
tions that occur after February 27, 2004. 


Technical Notes: Subsection 5905(1) provides rules for computing the emount of 


the 


exempt surplus or exempt deficit, the taxable surplus or taxable deficit and the 


underlying foreign tax, in respect of the corporation resident in Canada, of a foreign 
affiliate of the corporation resident in Canada when the surplus entitlement percent- 


age 


of the corporation resident in Canada in respect of a foreign affiliate of that cor- 


poration increases because of the acquisition of shares of a non-resident corporation. 
Subsection 5905(1) is being repealed and replaced by a new subsection 
5905(1) that clarifies the operation of the rule. 


Proposed new subsection 5905(1) provides that if, at any time, other than in. the 
course of a transaction to which subsection 5905(2) or (5) applies, a corporation resi- 
dent in Canada or a foreign affiliate of such a corporation acquires shares of the 
capital stock of another corporation that was, immediately after that time, a foreign 
affiliate of a corporation resident in Canada (the “acquired affiliate’) and as a result 
of the acquisition the surplus entitlement percentage of the corporation resident in 


Income Tax Regulations 


Canada in respect of the acquired affiliate or any other affiliate (the enueiiod — 
and each such other affiliate referred to asa 

the following rules apply. 

« The amount of the exempt surplus. or ‘exempt deficit, ‘the taxable ap 

ble deficit and the underlying foreign tax, in respect of the corporati 

in Canada, of the particular relevant foreign affiliate, is to be adjusted to become 

the proportion of the amount determined without making this. adjustment, ay 


— the surplus entitlement percentage immediately before ime 
poration resident in Canada in respect of the particular relevant foreign affil- — 
iate determined on the assumption that the taxation year of the particular 
relevant foreign affiliate that otherwise would has > ancluded | ce ame had 
ended immediately before that time, — 


is of 


= the surplus entitlement percentage immediately after that time of the corpo- 
ration resident in Canada in respect of the particular relevant foreign affiliate: 
determined on the assumption that the taxation year of the particular relevant 
foreign affiliate that otherwise would have included that time had et edi im- 
mediately after that time. 


+8. Ms 


+ For the purposes of applying the definitions “exempt denen’, ee sdptuis” 
“taxable deficit’, “taxable surplus” and “underlying foreign tax”, in subsection . 
5907(1). the adjusted amounts determined above are deemed to be, in respect of 
_ the particular relevant foreign affiliate, the opening exempt deficit, opening ex- 
empt surplus, opening taxable deficit, opening taxable surplus and opening un- 
derlying foreign tax, of the particular rena foreign affiliate in re of oe 
corporation. : ; 


History: The closing words of subsec. 5905(1) amended by P.C. 1997-1670, subsec. 
7(1), November 20, 1997, Canada Gazette, Part Il, December 10, 1997, applicable to 
taxation years of a foreign affiliate of a taxpayer that begin after 1994, except that 
(a) the amendment applies to taxation years of a foreign affiliate of a taxpayer that 
end after 1994 where there has been a change in the taxation year of the foreign 
affiliate in 1994 and after February 22, 1994, unless 
(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 
(it) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


For earlier history, see at end of s. 5905. 


(2) [FA redeeming shares] — Where at any time a foreign affil- 
iate of a corporation resident in Canada redeems, acquires or 
cancels in any manner whatever (otherwise than by way of a wind- 
ing-up) any of the shares of any class of its capital stock (other than 
shares redeemed or cancelled that the affiliate had previously pur- 
chased or acquired and that were held by it until that time and in 
respect of which an adjustment has previously been made under this 
subsection or subsection (1) as it read prior to November 13, 1981), 
the following rules apply: 


(a) where, by virtue of an election made by the corporation 
under subsection 93(1) of the Act, a dividend is deemed to have 
been received on one or more of the shares of the foreign affili- 
ate that were disposed of by the corporation or another foreign 
affiliate of the corporation (in this paragraph referred to as the 
“transferor”) by virtue of the redemption, acquisition or cancel- 
lation of such share or shares by the foreign affiliate, for the pur- 
poses of the adjustment required by paragraph (b), 


(i) immediately before that time there is included under sub- 
paragraph (v) of the description of B in the definition “ex- 
empt surplus” in subsection 5907(1) in computing the affili- 
ate’s exempt surplus or exempt deficit, as the case may be, in 
respect of the corporation an amount equal to the product ob- 
tained when the specified adjustment factor in respect of the 
disposition i is multiplied by the total of all amounts each of 
which is the portion of any such dividend that is prescribed 
by paragraph 5900(1)(a) to have been paid out of the exempt 
surplus of the affiliate, 


(1i) immediately before that time there is included under sub- 
paragraph (v) of the description of B in the definition “taxa- 
ble surplus” in subsection 5907(1) in computing the affili- 
ate’s taxable surplus or taxable deficit, as the case may be, in 
respect of the corporation an amount equal to the product ob- 
tained when the specified adjustment factor in respect of the 
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disposition is multiplied by the total of all amounts each of 
which is the portion of any such dividend that is prescribed 
by paragraph 5900(1)(b) to have been paid out of the taxable 
surplus of the affiliate, and 


(iii) immediately before that time there shall be deducted 
from the amount, if any, otherwise determined to be the un- 
derlying foreign tax of the affiliate in respect of the corpora- 
tion an amount equal to the product obtained when the speci- 
fied adjustment factor in respect of the disposition is 
multiplied by the aggregate of all amounts each of which is 
the amount prescribed by paragraph 5900(1)(d) to be the for- 
eign tax applicable to such portion of any such dividend as is 
prescribed by paragraph 5900(1)(b) to have been paid out of 
the taxable surplus of the affiliate, 

and, for the purposes of subparagraphs (i) to (iii), the specified 

adjustment factor in respect of the disposition is the amount 

equal to the quotient obtained when, 


(iv) where the transferor is the corporation, 100 per cent, and 


(v) where the transferor is another foreign affiliate of the cor- 
poration, the surplus entitlement percentage of the corpora- 
tion in respect of the transferor immediately before the 
disposition, 
is divided by 
(vi) the surplus entitlement percentage of the corporation in 
respect of the foreign affiliate immediately before the 
disposition; 
(b) the exempt surplus or exempt deficit, the taxable surplus or 
taxable deficit and the underlying foreign tax, in respect of the 
corporation, of the affiliate and of each other foreign affiliate of 
the corporation in which the affiliate has an equity percentage 
(in this subsection referred to as the “other affiliate’) shall at 
that time be adjusted to the proportion of the amount thereof 
otherwise determined that 


(i) the surplus entitlement percentage immediately before 
that time of the corporation in respect of the affiliate or the 
other affiliate, as the case may be, determined on the assump- 
tion that the taxation year of the affiliate or the other affiliate, 
as the case may be, that otherwise would have included that 
time had ended immediately before that time, 
is of 

(ii) the surplus entitlement percentage immediately after that 
time of the corporation in respect of the affiliate or the other 
affiliate, as the case may be, determined on the assumption 
that the taxation year of the affiliate or the other affiliate, as 
the case may be, that otherwise would have included that 
time had ended immediately after that time; and 


29 66 


(c) for the purposes of the definitions “exempt deficit”, “exempt 
surplus”, “taxable deficit”, “taxable surplus” and “underlying 
foreign tax” in subsection 5907(1), the amounts determined 
under paragraph (b) are referred to as the opening exempt defi- 
cit, opening exempt surplus, opening taxable deficit, opening 
taxable surplus and opening underlying foreign tax, as the case 
may be, of the affiliate and each other affiliate in respect of the 
corporation resident in Canada. 


Proposed Amendment — Reg. 5905(2) 


(2) [FA redeeming shares] — If at any time (referred to in this 
subsection as the “disposition time”) a particular foreign affiliate 
of a corporation resident in Canada redeems, acquires or cancels 
(other than a redemption, an acquisition or a cancellation in re- 
spect of which an adjustment has previously been made under this 
subsection or subsection (1) as it read prior to November 13, 
1981) in any manner whatever (otherwise than by way of a wind- 
ing-up) one or more shares (referred to in this subsection and sub- 
sections (16) to (23) as “disposed shares”) of any class of its capi- 
tal stock, the following rules apply: 

(a) if, because of an election made by the corporation under 

subsection 93(1) or (1.2) of the Act in respect of the disposi- 
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tion of the disposed shares, a dividend (referred to in this sub- 
' section and subsections (18) and (21) as the “disposition divi- 

dend”) is deemed to have been received on the disposed 
_ shares, by the corporation or by another foreign affiliate of the 
_ corporation, for the purpose of the adjustment required by par- 
_agraph (b), : 


_ (i) in computing the exempt surplus, in respect of the cor- 
_ poration resident in Canada, of the particular foreign affili- 
ate or of another foreign affiliate (the particular foreign af- 


_ filiate and each such other foreign affiliate being referred to - 


in this subsection and subsections (16) to (23) as the “par- 
ticular relevant foreign affiliate”) of the corporation resi- 
dent in Canada in which the particular foreign affiliate has 
an equity percentage at the time (referred to in this subsec- 
tion and subsections (16) to (22) as the “balance adjustment 
time”) that is immediately before the disposition time, there 
_ is to be included, under subparagraph (v) of the description 
of B in the definition “exempt surplus” in subsection 
5907(1), the total of _ / 
(A) the amount of the exempt surplus reduction, in re- 
spect of the corporation resident in Canada, of the par- 
ticular relevant foreign affiliate, in respect of the dis- 
posed shares, ~ 


(B) the amount of the exempt deficit reduction, in re- 

___ spect of the corporation resident in Canada, of the par- 

ticular relevant foreign affiliate, in respect of the dis- 
posed shares, and 


_ (C) the amount of the taxable deficit allocation, in re- 
spect of the corporation resident in Canada, of the par- 
ticular relevant foreign affiliate, in respect of the dis- 

- posed shares, 


_ Gi) in computing the particular relevant foreign affiliate’s 

- taxable surplus, in respect of the corporation resident in 
‘Canada, at the balance adjustment time, there is to be in- 

cluded, under subparagraph (v) of the description of B in 
the definition “taxable surplus” in subsection 5907(1), the 
total of ie | 


(A) an amount equal to the taxable surplus reduction, in 
respect of the corporation resident in Canada, of the par- 
ticular relevant foreign affiliate, in respect of the dis- 
posed shares, 


(B) an amount equal to the taxable deficit reduction, in 
respect of the corporation resident in Canada, of the par- 
ticular relevant foreign affiliate, in respect of the dis- 
posed shares, and 


_(C) an amount equal to the exempt deficit allocation, in 
_ respect of the corporation resident in Canada, of the par- 
ticular relevant foreign affiliate, in respect of the dis- 
_ posed shares, 


_ (iii) in computing the particular relevant foreign affiliate’s 
underlying foreign tax, in respect of the corporation resi- 
dent in Canada, at the balance adjustment time, there is to 
be included, under subparagraph (iii) of the description of 
B in the definition “underlying foreign tax” in subsection 
5907(1), the total of 


(A) the amount determined by the formula (which is 

deemed to be nil, if, in respect of the particular relevant 

foreign affiliate, the value determined for B in the 

formula is nil) 

A/BxCxD 
where 

A is the portion of the particular relevant foreign affili- 
ate’s underlying foreign tax, in respect of the corpo- 
ration resident in Canada, at the balance adjustment 
time, that may reasonably be considered to have 
been included in computing the particular foreign af- 
filiate’s consolidated underlying foreign tax (as de- 
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termined under subparagraph 5902(1)(c)), in respect _ 
of the corporation resident in Canada, in respect of — 
the disposition, 


B is the particular foreign affiliate’s consolidated un- 
derlying foreign tax (as determined under paragraph 
5902(1)(c)); 1 in respect of the corporation resident 1 ~ 
Canada, in respect of the disposition, - 


C is the portion, of the particular foreign affiliate’s S 
consolidated underlying foreign tax (as determined 
under paragraph 5902(1)(c)), in respect of the corpo- 
ration resident in Canada, in respect of the disposi- 
tion), that is prescribed, by paragraph 5900(1)(d), to 
be applicable to the portion of the whole dividend 
(as determined, under paragraph 5902(1)(g), in re- 
spect of the disposition dividend in respect of the 
disposed shares) paid on shares of the specified class 
that is prescribed, by paragraph 5900(1)(c), to ha 
been paid out of the particular foreign affiliate’s con 
solidated taxable surplus, in le of the ee 
_ tion resident in Canada, and — 


D is the specified adjustment fabtor in respect of the 
particular relevant foreign affiliate, and 


-(B) the amount of the underlying foreign tax reduction 
in respect of the corporation resident in Canada, of the 
particular relevant foreign affiliate, i in respect of ie dis- 
position of the disposed shares, 


Gy) in computing the particular relevant foreign affiliate’ s 
exempt deficit, in respect of the corporation resident in 

' Canada, at the balance adjustment time, there is to be in- 
cluded, under subparagraph (viii) of the description of A in 
the definition “exempt surplus” in subsection 5907(1), an 
amount equal to the exempt deficit, in respect of the corpo- 
ration resident in Canada, of the particular relevant foreign 
affiliate, immediately before that time, and 


(v) in computing the particular relevant foreign affiliate’s 
taxable deficit, in respect of the corporation resident in 
Canada, at the balance adjustment time, there is to be in- 
cluded, under subparagraph (vi) of the description of A in 
the definition “taxable surplus” in subsection 5907(1), an 
amount equal to the taxable deficit, in respect of the corpo- 
ration resident in Canada, of the particular relevant foreign 
affiliate, immediately before that time; 


(b) the amount, at the balance adjustment time, of exempt sur- 
plus, exempt deficit, taxable surplus, taxable deficit and under- 
lying foreign tax, in respect of the corporation resident in Can- 
ada, of the particular relevant foreign affiliate is to be adjusted 
to become the proportion of that amount, determined without 
making this adjustment, that 


(i) the surplus entitlement percentage, at the balance adjust- 
ment time, of the corporation resident in Canada, in respect 
of the particular relevant foreign affiliate, determined on 
the assumption that the taxation year, of the particular rele- 
vant foreign affiliate, that otherwise would have included 
that time, had ended immediately before that time, 


is of 


(ii) the surplus chi demont percentage, immediately after 
the time of the disposition, of the corporation resident in 
Canada, in respect of the particular relevant foreign affili- 
ate, determined on the assumption that the taxation year, of 
the particular relevant foreign affiliate, that otherwise 
would have included the balance adjustment time, had en- 
ded at the time of the disposition; and 


(c) for the purposes of applying the definitions “exempt defi- 
cit”, “exempt surplus”, “taxable deficit”, “taxable surplus” and 

“underlying foreign tax”, in subsection 5907(1), the amounts 
determined under paragraph (b), in respect of the particular rel- 
evant foreign affiliate, in respect of the corporation resident in 
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- Canada, are deemed to be the opening exempt deficit, opening : 
exempt surplus, opening taxable deficit, opening taxable sur- 
plus and opening underlying foreign tax, as the case may be, of — 

_ the particular relevant foreign’ affiliate, i in use of the 
ration resident in Canada. : 

Application: The February 27, 2004 draft regulations (foreign affiliates): sabace _ 
2(1), will amend subsec. 5905(2) to read as above, applicable in respect of dispo: 
tions in respect of which an election was made i in respect of whic the amendment 
to s. 5902 apply. ; : Z 


Technical Notes: Subsection 5905(2) ie were shares. of a jen 
a corporation resident in Canada are redeemed, acquired or cancelled (other ise than 
by way of a winding-up). If the corporation has made an election under subsection 
93(1) of the Act or if the corporation’s surplus entitlement perce iti 
changes, then the affiliate’s surplus balances are adjusted to offs 
surplus entitlement percentage. Subsection 5905(2) is being repealed and replaced by. : 
proposed new subsection 5905(2) which adjusts surplus balances of the foreign affi 

ate in respect of an election under subsection 93( 1) or aL a of the Act. 


which an alection was made i in | respect of whi 
applies. | _ 


Proposed new subsection 5905(2) provides that, if, at any time (in this subsection, ihe 
“disposition time’) a particular foreign affiliate of the corporation resident in C 
redeems, acquires or cancels (other than a redemption, an acquisition or a cancella- 
tion in respect of which an adjustment has previously been made under this subsec- _ 
tion or subsection (1) as it read prior to November 13, 1981) in any manner whatever _ 
(otherwise than by way of a winding-up) one or more shares (referred to in this sub- 
section and subsections 5902(16) to (23) as “disposed shares”) of any class a its 
capital stock, the following rules apply. 


+ Tf, because of an election made by the corpor: oben ie in Cada. unger sub- 
section 93(1) or (1.2) of the Act in respect of the disposition of the disposed 
shares, a dividend (in this subsection and subsections 5905(18) and (21), the 
“disposition dividend”) is deemed to have been received on the disposed shares, _ 
by the corporation or by another foreign affiliate, for the purposes of the adjust- 
ment required by paragraph (b) of the subsection, — ; 


—— in computing the exempt surplus in respect of the corporation: ceident in 
Canada of the particular foreign affiliate or of another foreign affiliate (the 
particular foreign affiliate and each other foreign affiliate being referred toin _ 
this subsection and subsections 5905(16) to (23) as the “particular relevant 
foreign affiliate”) in which the particular foreign affiliate has an equity per- 
centage at the time (in this subsection and subsections 5905(16) to (22), the 
“balance adjustment time”) that is immediately before the disposition time, 
there is included, under subparagraph (v) of the description of B in the defi- 
nition “exempt surplus” in subsection 5907(1), the total of : 


* the amount of the exempt surplus reduction of the particular relevant 
foreign affiliate in respect of the disposed shares, 


© 


the arnount of the exempt deficit reduction of the particular relevant for- 
cign affiliate in respect of the disposed shares, and 


OS 


the amount of the taxable deficit allocation of the particular relevant for- 
eign affiliate in respect of the disposed shares, oo . 


in computing the particular relevant foreign affiliate’s taxable surplus in re- 
spect of the corporation resident in Canada at the balance adjustment time 
there is to be included, under subparagraph (v) of the description of B in the 
definition “taxable surplus” in subsection 5907(1), the total of 


* an amount equal to the taxable surplus reduction of the particular rele- 
vant foreign affiliate in respect of the disposed shares, 


e 


an amount equal to the taxable deficit reduction of the particular rele- 
vant foreign affiliate in respect of the disposed shares, and | 


* an amount equal to the exempt deficit allocation of the particular rele- 
vant foreign affiliate in respect of the disposed shares, 


in computing the particular relevant foreign affiliate’s underlying foreign 
tax, in respect of the corporation resident in Canada, at the balance adjust- 
_ ment time, there is included, under subparagraph (iii) of the description of B 
in the definition “underlying foreign tax” in subsection 5907(1), the total of 


* the amount determined by the formula 


ABXCxD_ 
where 


A__ is the portion of ie oe relevant Sisigt affiliate’ $ ode 
foreign tax in respect of the corporation resident in Canada, at the 
balance adjustment time, that can reasonably be considered to have . 
been included in computing the particular foreign affiliate’s consoli- _ 
dated underlying foreign tax (as determined under oles 
5902(1)(c)), in respect of the disposition, | 
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Bis the particular foreign affiliate’s consolidated underlying foreign 
tax in respect of the corporation resident in Canada (as determined 
under paragraph 5902(1)(c)), in respect of the disposition, 


C is the portion of the particular foreign affiliate’s consolidated under- 
lying foreign tax in respect of the corporation resident in Canada (as 
determined under paragraph 5902(1)(c)), in respect of the disposi- 
tion), that is prescribed, by paragraph 5900(1)(d), to be applicable to 
the portion of the whole dividend (as determined, under paragraph 
5902(1)(g), in respect of the disposition dividend in respect of the 
disposed shares) paid on shares of the specified class that is pre- 
seribed, by paragraph 5900(1)(c), to have been paid out of the par- 
ticular foreign affiliate’s consolidated taxable surplus, and 


D is the specified adjustment factor in respect of the particular rele- 
vant foreign affiliate, 


— however, if, in respect of the particular relevant foreign affiliate, the 
value determined for B in the formula is nil, the amount determined 
by the formula, in respect of the relevant foreign affiliate, is deemed 
to be nil, and 


* an amount equal to the underlying foreign tax reduction in respect of the 
corporation resident in Canada, of the particular relevant foreign affili- 
ate of the corporation resident in Canada, in respect of the disposition of 
the disposed shares, 


— in computing the particular relevant foreign affiliate’s exempt deficit, at the 
balance adjustment time, there is included, under subparagraph (viii) of the 
description of A in the definition “exempt surplus” in subsection 5907(1), an 
amount equal to the exempt deficit, in respect of the corporation resident in 
Canada, of the particular relevant foreign affiliate, immediately before that 
time, and 


— in computing the particular relevant foreign affiliate’s taxable deficit, in re- 
spect of the corporation resident in Canada, at the balance adjustment time, 
there is included, under subparagraph (vi) of the description of A in the defi- 
nition “taxable surplus” in subsection 5907(1), an amount equal to the taxa- 
ble deficit, in respect of the corporation resident in Canada, of the particular 
relevant foreign affiliate, immediately before that time. 


The amount, at the balance adjustment time, of exempt surplus, exempt deficit, 

taxable surplus, taxable deficit and underlying foreign tax in respect of the cor- 

poration resident in Canada of the particular relevant foreign affiliate is adjusted 

to become the proportion of that amount, determined without making this adjust- 

ment, that 

— the surplus entitlement percentage, at the balance adjustment time, of the 
corporation resident in Canada, in respect of the particular relevant foreign 
affiliate, determined on the assumption that the taxation year, of the particu- 
lar relevant foreign affiliate, that otherwise would have included that time. 
had ended immediately before that time, 

is of 

— the surplus entitlement percentage. immediately after the time of the disposi- 
tion, of the corporation resident in Canada, in respect of the particular rele- 
vant foreign affiliate, determined assuming that the taxation year of the par- 
ticular relevant foreign affiliate, that otherwise would have included the 
balance adjustment time, had ended at the time of the disposition. 
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For the purposes of applying the definitions “exempt deficit”. “exempt surplus”, 
“taxable deficit”, “taxable surplus” and “underlying foreign tax’, in subsection 
5907(1), the amounts determined under paragraph 5905(2)(b), in respect of the 
particular relevant foreign affiliate, are deemed to be the opening exempt deficit, 
opening exempt surplus, opening taxable deficit, opening taxable surplus and 
opening underlying foreign tax, in respect of the corporation resident in Canada, 
of the particular relevant foreign affiliate. 
Example — Subsection 5905(2) 
Facts 

1. Canco, a corporation resident in Canada, owns 100% of FA1, which owns 

100 shares (100%) of FA2. 

2. FA2 owns 100% of FA3. 

4. Each of FA1, FA2 and FA3 are foreign affiliates of Canco. 

5. FA2 redeems 10 (10%) of its shares owned by FAI. 

6. Canco elects under subsection 93(1) of the Act at a designated amount of 

$30. 


7. At the time of the redemption, FA2 has exempt surplus of $0, exempt 
deficit of $150, taxable surplus of $0, taxable deficit of $200 and underlying 
foreign tax (“UFT”) of $0. 


8. At the time of the redemption, FA3 has exempt surplus of $500, exempt 
deficit of $0, taxable surplus of $150, taxable deficit of $0 and UFT of $0. 


9. All the corporations have only issued 100 shares of one class. 


Application of subsection 5905(2) to FA3 


Reg. 
S. 5905(2) 


Subsection 5905(2) applies to adjust the exempt surplus, exempt deficit, taxable 
surplus, taxable deficit and UFT of each of FA2 and FA3. 


For the calculation of consolidated exempt surplus, consolidated exempt deficit, 
consolidated taxable surplus, consolidated taxable deficit and consolidated un- 
derlying foreign tax, see the example in the commentary to subsection 5902(1) 


_of the Regulations. 


FA3 . 

Since FA3 has only exempt surplus and taxable surplus, it is only those amounts 
that must be adjusted. 

A. Exempt surplus — FAZ 


The exempt surplus (otherwise determined) of FA3 is reduced by each of the 
exempt surplus reduction, exempt deficit reduction and taxable deficit allocation, 
in respect of the corporation resident in Canada, of FA3 in respect of the dis- 
posed shares (see subsections 5905(16) to (22)). 


The adjusted amount of the exempt surplus, in respect of the corporation resident 
in Canada, of FA3 that is determined under paragraph 5905(2)(a) is $500 - ($30 
+ $150 + $50) = $270. No adjustments are required to be made under paragraph 
5905(2)(b) because there is no change in the surplus entitlement percentage of 
the corporation resident in Canada in respect of FA3. 

I. Exempt surplus reduction — FA3 


The exempt surplus reduction, in respect of the corporation resident in Canada, 
of FA3 in respect of the disposed shares is determined as follows 


A/B Xx C x D = $500 / $500 x $36 x 1 = $30 
where 


A__ is the exempt surplus in respect of the corporation resident in Canada of FA3 
that was included in consolidated exempt surplus in respect of the corpora- 
tion resident in Canada of FA2 determined under subsection 5902(1) ($500) 


Bis the consolidated exempt surplus, in respect of the corporation resident in 
Canada, of FA2 determined under subsection 5902(1) ($500) 


C is the portion of the dividend received on the disposed shares because of the 
election under subsection 93(1) that is. pursuant to paragraph 5900(1)fa). 
prescribed to be paid out of the consolidated exempt surplus of FA2 ($300 / 
$300 x $30 = $30) 


D_is the specified adjustment factor (see subsection 5905(23)), in respect of the 
corporation resident in Canada, in respect of FA3, of FAI (1). 
2. Exempt deficit reduction — FA3 


The exempt deficit reduction in respect of the corporation resident in Canada of 
FA3 in respect of the disposed shares is determined as follows 


A/B x C/ D = $500 / $500 x $150 / 1 = $150 
where 


Ais the exempt surplus, in respect of the corporation resident in Canada, of 
FA2 that was included in the consolidated exempt surplus, in respect of the 
corporation resident in Canada, of FA2 determined under subsection 5902(1) 
($500) 


Bis the consolidated exempt surplus. in respect of the corporation resident in 
Canada, of FA2 determined under subsection 5902(1) ($500) 


C is the consolidated exempt deficit. in respect of the corporation resident in 
Canada, of FA2 determined under subsection 5902(1) ($150) 


D_ is the amount that would be the surplus entitlement percentage of FA2 in 
FA3 if FA2 were the corporation resident in Canada (1). 

3. Taxable deficit allocation — FA3 

The taxable deficit allocation is determined as follows 


1/E x (A—B) x C/D 


1 / 100% x ($200 — $150) x ($500 / $500) = $50 
where 
A is the amount of the consolidated taxable deficit, in respect of the corpora- 


tion resident in Canada, of FA? (determined under subsection 5902(1)) in 
respect of the disposition of the disposed shares ($200) 


Bis the amount of the consolidated taxable surplus, in respect of the corpora- 
tion resident in Canada, of FA2 (determined under subsection 5902(1)) in 
respect of the disposition of the disposed shares ($150) 


Cis the exempt surplus, in respect of the corporation resident in Canada, of 
FA3 that was included in consolidated exempt surplus, in respect of the cor- 
poration resident in Canada, of FA2 determined under subsection 5902(i) 
($500) 


D is the consolidated exempt surplus, in respect of the corporation resident in 
Canada, of FA2 determined under subsection 5902(1) ($500) 
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In this example, taxable surpl is only reduced > taxab i 
The adjusted amount of taxable surplus in respect of the corporation re 
Canada of FA3 that is determined under pa 
$0. No adjustments are required to be mac 


Related Provisions: Reg. 5905(16) — Exempt deficit allocation; Reg. 5905(19) — 
Taxable deficit allocation. 
History: Subparas. 5905(2)(a)(i), (ii) and para. (2)(c) amended by P.C. 1997-1670, 
subsecs. 7(2), (3), November 20, 1997, Canada Gazette, Part Il, December 10, 1997, 
applicable to taxation years of a foreign affiliate of a taxpayer that begin after 1994, 
except that 
(a) the amendments apply to taxation years of a foreign affiliate of a taxpayer that 
end after 1994 where there has been a change in the taxation year of the foreign 
affiliate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


For earlier history, see at end of s. 5905. 


(3) [FA formed by foreign merger] — Where at any time a for- 
eign affiliate of a corporation resident in Canada has been formed 
as a result of a foreign merger (within the meaning assigned by sub- 
section 87(8.1) of the Act) of two or more corporations (each of 
which in this subsection and subsection (4) is referred to as a “pred- 
ecessor corporation”), for the purposes of this Part, the following 
rules apply: 


(a) in respect of the foreign affiliate, 


(i) its opening exempt surplus in respect of the corporation 
shall be the amount, if any, by which the aggregate of all 
amounts each of which is the exempt surplus of a predeces- 
sor corporation that was a foreign affiliate of the corporation 
immediately before the merger exceeds the aggregate of all 
amounts each of which is the exempt deficit of a predecessor 
corporation that was a foreign affiliate of the corporation im- 
mediately before the merger, 


(ii) its opening exempt deficit in respect of the corporation 
shall be the amount, if any, by which the aggregate of all 
amounts each of which is the exempt deficit of a predecessor 
corporation that was a foreign affiliate of the corporation im- 
mediately before the merger exceeds the aggregate of all 
amounts each of which is the exempt surplus of a predeces- 
sor corporation that was a foreign affiliate of the corporation 
immediately before the merger, 


(ii) its opening taxable surplus in respect of the corporation 
shall be the amount, if any, by which the aggregate of all 
amounts each of which is the taxable surplus of a predecessor 
corporation that was a foreign affiliate of the corporation im- 
mediately before the merger exceeds the aggregate of all 
amounts each of which is the taxable deficit of a predecessor 
corporation that was a foreign affiliate of the corporation im- 
mediately before the merger, 


(iv) its opening taxable deficit in respect of the corporation 
shall be the amount, if any, by which the aggregate of all 
amounts each of which is the taxable deficit of a predecessor 
corporation that was a foreign affiliate of the corporation im- 
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mediately before the merger exceeds the aggregate of all 
amounts each of which is the taxable surplus of a predecessor 
corporation that was a foreign affiliate of the corporation im- 
mediately before the merger, and 


(v) its opening underlying foreign tax in respect of the corpo- 
ration shall be the aggregate of all amounts each of which is 
the underlying foreign tax of a predecessor corporation that 
was a foreign affiliate of the corporation immediately before 
the merger; and 


(b) in respect of any other foreign affiliate of the corporation, 
other than a predecessor corporation, in which a predecessor 
corporation had an equity percentage immediately before the 
merger, the exempt surplus or exempt deficit, the taxable surplus 
or taxable deficit and the underlying foreign tax of the other af- 
filiate in respect of the corporation shall at that time be adjusted 
to the proportion of the amount thereof otherwise determined 
that 


(i) the surplus entitlement percentage immediately before 
that time of the corporation in respect of the other affiliate, 
determined on the assumption that the taxation year of the 
other affiliate that otherwise would have included that time 
had ended immediately before that time, 
is of 

(ii) the surplus entitlement percentage immediately after that 
time of the corporation in respect of the other affiliate, deter- 
mined on the assumption that the taxation year of the other 
affiliate that otherwise would have included that time had en- 
ded immediately after that time, 


and, for the purposes of the definitions “exempt deficit”, “ex- 
empt surplus”, “taxable deficit”, “taxable surplus” and “underly- 
ing foreign tax” in subsection 5907(1), the adjusted amounts are 
referred to as the opening exempt deficit, opening exempt sur- 
plus, opening taxable deficit, opening taxable surplus and open- 
ing underlying foreign tax, as the case may be, of the other affil- 
late in respect of the corporation resident in Canada. 
Related Provisions: Reg. 5905(4) — Interpretation; Reg. 5905(6) — Interpretation; 
Reg. 5907(8) — Deemed new taxation year. 
History: The closing words of para. 5905(3)(b) amended by P.C. 1997-1670, subsecs. 
7(2), (3), November 20, 1997, Canada Gazette, Part 11, December 10, 1997, applicable 
to taxation years of a foreign affiliate of a taxpayer that begin after 1994, except that 
(a) the amendments apply to taxation years of a foreign affiliate of a taxpayer that 
end after 1994 where there has been a change in the taxation year of the foreign 
affiliate in 1994 and after February 22, 1994, unless 
(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 
(ui) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 


begun if there had not been that change in the taxation year of the foreign 
affiliate. 


For earlier history, see at end of s. 5905. 


(4) [Application rules for Reg. 5905(3)] — For the purposes of 
paragraph (3)(a), the exempt surplus, exempt deficit, taxable sur- 
plus, taxable deficit and underlying foreign tax of each predecessor 
corporation immediately before the foreign merger shall be deemed 


to be the proportion of the amount thereof otherwise determined 
that 


(a) the surplus entitlement percentage of the corporation resident 
in Canada immediately before the merger in respect of the pred- 
€cessor corporation, determined on the assumption that the taxa- 
tion year of the predecessor corporation that otherwise would 
have included the time of the merger had ended immediately 
before that time, 

is of 


(b) the percentage that would be the surplus entitlement percent- 
age of the corporation resident in Canada immediately after the 
merger in respect of the foreign affiliate of the corporation 
formed as a result of the merger if the net surplus of such for- 
eign affiliate were the aggregate of all amounts, each of which is 
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the net surplus of a predecessor corporation immediately before 
the merger. 


Proposed Amendment — Reg. 5905(4) 


(4) For the purpose of subsection (3), 


(a) if, at any time, a foreign affiliate of a corporation resident 
in Canada disposes of one or more shares (referred to in this 
subsection and subsections (16) to (23) as the “disposed 
shares”) of a class of the capital stock of a predecessor corpo- 
ration and the foreign affiliate is, because of an election made 
under subsection 93(1) or (1.2) of the Act, deemed to have re- 
ceived a dividend (referred to in this subsection and subsec- 
tions (18) and (21) as the “disposition dividend”) on the dis- 
posed shares, for the purposes of the adjustments required by 
paragraphs (b) and (3)(b), — 

Gi) in computing the exempt surplus, in respect of the cor- 
poration resident in Canada, of each predecessor corpora- 
tion and of each other foreign affiliate of the corporation 
resident in Canada in which a predecessor foreign affiliate 
has an equity percentage (the particular predecessor corpo- 
tation and each such other foreign affiliate being referred to 
in this subsection and subsections (16) to (23) as the “par- 
ticular relevant foreign affiliate”) at the time (referred to in 
this subsection and subsections (16) to (22) as the “balance 


adjustment time’) that is immediately before the foreign © 


_ merger, there is to be included under subparagraph (v) of 


the description of B in the definition “exempt surplus” in 


: subsection 5907(1), the total of 


(A) an amount equal to the exempt surplus reduction, in 
respect of the corporation resident in Canada, of the par- 
ticular relevant foreign affiliate, in respect of the dis- 
posed shares, 


(B) an amount equal to the exempt deficit reduction, in 
respect of the corporation resident in Canada, of the par- 
ticular relevant foreign affiliate, in respect of the dis- 
posed shares, and 


(C) an amount equal to the taxable deficit allocation, in 
respect of the corporation resident in Canada, of the par- 
ticular relevant foreign affiliate, in respect of the dis- 
posed shares, 


(ii) in computing the particular relevant foreign affiliate’s 
taxable surplus, in respect of the corporation resident in 
Canada, at the balance adjustment time, there is to be in- 
cluded, under subparagraph (v) of the description of B in 
the definition “taxable surplus” in subsection 5907(1), the 
total of 


(A) an amount equal to the taxable surplus reduction, in 
respect of the corporation resident in Canada, of the par- 
ticular relevant foreign affiliate, in respect of the dis- 
posed shares, 
(B) an amount equal to the taxable deficit reduction, in 
respect of the corporation resident in Canada, of the par- 
ticular relevant foreign affiliate, in respect of the dis- 
posed shares, and 
(C) an amount equal to the exempt deficit allocation, in 
respect of the corporation resident in Canada, of the par- 
ticular relevant foreign affiliate, in respect of the dis- 
posed shares, 
(iii) in computing the particular relevant foreign affiliate’s 
underlying foreign tax, in respect of the corporation resi- 
dent in Canada, at the balance adjustment time, there is to 
be included, under subparagraph (iii) of the description of 
B in the definition “underlying foreign tax” in subsection 
5907(1), the total of 
(A) the amount determined by the formula (which. is 
deemed to be nil, if, in respect of the particular relevant 
foreign affiliate, the value determined for B in the 
formula is nil) 
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A/BxC xD 
where 


A is the portion of the amount of the particular relevant 
_ foreign affiliate’s underlying foreign tax, in respect 
of the corporation resident in Canada, at the balance 
adjustment time, that may reasonably be considered 
to have been included in computing the amount of 
the consolidated undeilying foreign tax (as deter- 
mined under subparagraph 5902(1)(c)), in respect of 
the corporation resident in Canada, of the particular 
predecessor corporation that issued the disposed 
shares, in respect of the disposition, 


B is the amount of the consolidated underlying foreign 
tax (as determined under subparagraph 5902(1){c)), 
in respect of the corporation resident in Canada, of 
the particular predecessor corporation that issued the 
disposed shares, in respect of the disposition, 


C is the total of all amounts each of which is the 
amount, determined by paragraph 5900(1)(d), to be 
the amount of foreign tax applicable to the portion of 
the disposition dividend prescribed to have been paid 
out of the taxable surplus of the issuing foreign affil- 
iate, that relates to a disposed share, in respect of the 
disposition, and 


_D is the specified adjustment factor, in respect of the 
_ corporation resident in Canada, in respect of the par- 
ticular relevant foreign affiliate of the corporation 
resident in Canada, of the foreign affiliate of the cor- 
poration resident in Canada that disposed of the dis- 
posed shares, in respect of the disposition of the dis- 
posed shares, and 


(B) the amount of the underlying foreign tax reduction 
in respect of the corporation resident in Canada, of the 
particular relevant foreign affiliate, in respect of the dis- 
position of the disposed shares, 


(iv) in computing the exempt deficit, in respect of the cor- 
poration resident in Canada, of the particular relevant for- 
eign affiliate, at the balance adjustment time, there is to be 
included, under subparagraph (viii) of the description of A 
in the definition “exempt surplus” in subsection 5907(1), an 
amount equal to the exempt deficit, in respect of the corpo- 
ration resident in Canada, immediately before that time, of 
the particular relevant foreign affiliate, and 


(v) in computing the particular relevant foreign affiliate’s 
taxable deficit, in respect of the corporation resident in 
Canada, at the balance adjustment time, there is to be in- 
cluded, under subparagraph (vi) of the description of A in 
the definition “taxable surplus” in subsection 5907(1), an 
amount equal to the taxable deficit, in respect of the corpo- 
ration resident in Canada, immediately before that time, of 
the particular relevant foreign affiliate; and 


(b) the amount, at the balance adjustment time, of exempt sur- 
plus, exempt deficit, taxable surplus, taxable deficit and under- 
lying foreign tax, in respect of the corporation resident in Can- 
ada, of the particular relevant foreign affiliate is to be adjusted 
to become the proportion of that amount, determined without 
making that adjustment, that 


(i) the surplus entitlement percentage, at the balance adjust- 
ment time, of the corporation resident in Canada, in respect 
of the particular relevant foreign affiliate, determined on 
the assumption that the taxation year, of the particular rele- 
vant foreign affiliate that otherwise would have included 
that time, had ended immediately before that time, 


is of 
(ii) the surplus entitlement percentage, immediately after 


the time of the disposition, of the corporation resident in 
Canada, in respect of the particular relevant foreign affili- 
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ate, determined on the assumption that the taxation year, of 
the particular relevant foreign affiliate, that otherwise 
would have included the balance adjustment time, had en- 
ded at the time of the disposition. 


Application: The February 27, 2004 draft regulations (foreign affiliates), subsec. 
2(2), will amend subsec. 5905(4) to read as above, applicable in respect of disposi- 
tions in respect of which an election was made in respect of which the amendments 
to s. 5902 apply. 


Technical Notes: Subsection 5905(4) provides rules for the operation of subsec- 
tion 5905(3). concerning foreign mergers. 


Subsection 5905(4) is replaced by new subsection 5905(4) and adjusts surplus ac- 
counts in respect of a corporation resident in Canada of a foreign affiliate of the 
corporation resident in Canada in respect of elections made by the corporation resi- 
dent in Canada under subsections 93(1) and (1.2) of the Act in respect of shares of 
the foreign affiliate that are disposed of. 


Proposed new subsection 5905(4) applies in respect of dispositions in respect of 
which an election was made in respect of which proposed new subsection 5902(1) 
applies. 

Proposed new subsection 5905(4) provides, for the purposes of subsection 5905(3), 
the following rules: 


+ if, at any time, a foreign affiliate of a corporation resident in Canada disposes of 
one or more shares (in this subsection and subsections 5905(16) to (23), the ‘“‘dis- 
posed shares”) of a class of the capital stock of a predecessor corporation and the 
foreign affiliate of the corporation resident in Canada is, because of an election 
made under subsection 93(1) or (1.2) of the Act, deemed to have received a divi- 
dend Gn this subsection and subsections (18) and (21), the “disposition divi- 
dend”) on the disposed shares, for the purposes of the adjustments required by 
paragraphs (b) and 5905(3)(b), 


— in computing the exempt surplus in respect of the corporation resident in 
Canada of each predecessor corporation and each other foreign affiliate of 
the corporation resident in Canada in which a predecessor foreign affiliate 
has an equity percentage (the particular predecessor corporation and each 
such other foreign affiliate being referred to in this subsection and subsec- 
tions 5905(16) to (23) as the “particular relevant foreign affiliate”) at the 
time (referred to in this subsection and subsections 5905(16) to (22) as the 
“balance adjustment time”) that is immediately before the foreign merger, 
there is to be included under subparagraph (v) of the description of B in the 
definition “exempt surplus” in subsection 5907(1), the total of 


* an amount equal to the exempt surplus reduction in respect of the corpo- 
ration resident in Canada of the particular relevant foreign affiliate in 
respect of the disposed shares, 


an amount equal to the exempt deficit reduction in respect of the corpo- 
ration resident in Canada of the particular relevant foreign affiliate in 
respect of the dispesed shares, and 


* an amount equal to the taxable deficit allocation in respect of the corpo- 
ration resident in Canada of the particular relevant foreign affiliate in 
respect of the disposed shares, 


in computing the particular relevant foreign affiliate’s taxable surplus in re- 
spect of the corporation resident in Canada, at the balance adjustment time, 
there is included, under subparagraph (v) of the description of B in the defi- 
nition “taxable surplus” in subsection 5907(1), the total of 


+ the taxable surplus reduction in respect of the corporation resident in 
Canada of the particular relevant foreign affiliate, in respect of the dis- 
posed shares, 


+ the taxable deficit reduction in respect of the corporation resident in 
Canada of the particular relevant foreign affiliate, in respect of the dis- 
posed shares, and 


* the exempt deficit allocation in respect of the corporation resident in 
Canada of the particular relevant foreign affiliate, in respect of the dis- 
posed shares, 


in computing the particular relevant foreign affiliate’ s underlying foreign tax 
at the balance adjustment time, there is included, under subparagraph (iii) of 
the description of B in the definition “underlying foreign tax’’ in subsection 
5907(1), the total of 


* the amount determined by the formula 


A/BxCxD 
where 


A _ is that portion of the amount of the particular relevant foreign affili- 
ate’s underlying foreign tax in respect of the corporation resident in 
Canada, at the balance adjustment time, that can reasonably be con- 
sidered to have been included in computing the amount of the con- 
solidated underlying foreign tax (as determined under paragraph 
5902(1)(c)), of the particular predecessor corporation that issued the 
disposed shares, in respect of the disposition, 
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Bis the amount of the consolidated underlying foreign tax in respect _ 
of the corporation resident in Canada (as determined under para- 
graph 5902(1)(c)), of the particular predecessor corporation that is- 


sued the disposed shares, in respect of the disposition, 


is the total of all the amounts determined by paragraph 5900(1)(d), 
to be the amount of foreign tax in respect of the corporation resident 
in Canada applicable to the portion of the disposition dividend pre- __ 
scribed to have been paid out of the taxable surplus of the issuing _ 
foreign affiliate, that relates to a disposed share, in respect of the 
disposition, and ‘ : 


is the specified adjustment factor. in respect of the corporation resi- 
dent in Canada, in respect of the particular relevant foreign affiliate, — 
of the foreign affiliate that disposed of the disposed shares, in re- 
spect of the disposition of the disposed shares, _ 


however, if the amount determined, in respect of the particular rele- 
vant foreign affiliate. for B in the formula is nil, the amount deter- 
mined, in respect of the particular relevant foreign affiliate, by the 
formula is deemed to be nil, ~ 


e 


an amount equal to the underlying foreign tax reduction in respect of the _ 
corporation resident in Canada, of the particular relevant foreign affili- 
ate of the corporation resident in Canada, in respect of the disposition of 
the disposed shares, : 


— in computing the exempt deficit in respect of the corporation resident in 
Canada of the particular relevant foreign affiliate, at the balance adjustment — 
time, there is included, under subparagraph (viii) of the description of A in 
the definition “exempt surplus” in subsection 5907(1), an amount equal to 
the exempt deficit, immediately before that time, of the particular relevant 
foreign affiliate, and 


in computing the particular relevant foreign affiliate’s taxable deficit in re- 
spect of the corporation resident in Canada, at the balance adjustment time, 
there is included, under subparagraph (vi) of the description of A in the defi- _ 
nition “taxable surplus” in subsection 5907(1), an amount equal to the taxa- 
ble deficit. immediately before that time, of the particular relevant foreign 
affiliate. 


* The amount, at the balance adjustment time, of exempt surplus, exempt deficit, 
taxable surplus, taxable deficit and underlying foreign tax, of the particular rele- 
vant foreign affiliate is adjusted to become the proportion of that amount, deter-_ 
mined without making this adjustment, that 
— the surplus entitlement percentage, at the balance adjustment time, of the 
corporation resident in Canada, in respect of the particular relevant foreign 
affiliate, determined on the assumption that the taxation year of the particu- 
lar relevant foreign affiliate, that otherwise would have included that time, 
had ended immediately before that time, 

is of 

— the surplus entitlement percentage, immediately after the time of the disposi- 
tion, of the corporation resident in Canada, in respect of the particular rele- 
vant foreign affiliate determined on the assumption that the taxation year, of 
the particular relevant foreign affiliate, that otherwise would have included _ 
the balance adjustment time, had ended at the time of the disposition. 


5905(16) — Exempt deficit allocation; Reg. 5905(19) — 
predecessor acquired by acquiring 


(a) there is a disposition by a corporation resident in Canada (in 
this subsection referred to as the “predecessor corporation”) of 
any of the shares owned by it of the capital stock of a particular 
foreign affiliate of it to a taxable Canadian corporation with 
which the predecessor corporation was not dealing at arm’s 
length (in this subsection referred to as the “acquiring 
corporation”), 


(b) there is an amalgamation, to which section 87 of the Act ap- 
plies, of two or more corporations (each of which in this subsec- 
ton 1s referred to as a “predecessor corporation”) to form a new 
corporation (in this subsection referred to as the “acquiring cor- 
poration”) as a result of which shares of the capital stock of a 
particular foreign affiliate of a predecessor corporation become 
the property of the acquiring corporation, or 

(c) there is a winding-up, to which subsection 88(1) of the Act 
applies, of a corporation (in this subsection referred to as the 
“predecessor corporation”) into another corporation (in this sub- 
section referred to as the “acquiring corporation”) as a result of 
which shares of the capital stock of a particular foreign affiliate 
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of the predecessor corporation become the property of the ac- 
quiring corporation, 
the following rules apply for the purposes of this Part in respect of 
the particular affiliate and each other foreign affiliate of the prede- 


cessor corporation in which the particular affiliate has an equity 
percentage: 


Fopoees Amendment. _ ae 5905(5) between (c) 
and 


the foes tules apply for the purposes of this Part in respect 
of the particular affiliate and each other foreign affiliate of the 
predecessor corporation in which the particular affiliate has an eq- 
uity percentage (the particular affiliate and each such other for- 
eign affiliate each being referred to in subsections (16) to (23) as 
the “particular relevant foreign affiliate”): 
Application: The February 27, 2004 draft seus tons 
2(3), will amend the portion of subsec. 5905(5) between 
above, applicable in respect of dispositions in respect of \ 
in respect of which the amendments to s. 5902 apply. - 
Technical Notes: Subsections 5905(5) and (6) apply wher result of specified 

types of transactions, all or any of the shares, of the capital stock of a particular 

foreign affiliate of a corporation resident in Canada, owned by a “predecessor COrpo- 


obec 


was made 


ration” are acquired by, or otherwise become the property of, an “acquiring corpora- _ 


tion’. These transactions are described in detail in eo A, (b) and (c) 
and can be generally described as follows: — oo 


+ a transfer of shares ° 
the” ‘predecessor 
dent in Canada 
ration does not 


ne capital stock of the particular affiliate bya corporation 


ore corporations (each common Aon, being eine « to 
ora ion’) to form a new corporation (the © “acquiring COrpo- 


an amalgamation of 
asa “predecessor 
ration”) if 


— section 87 of the Act applies to the amalgamation, and 


° 


— as a result of the amalgamation, shares of the canna: stock of the ican 
affiliate become the property of the acquiring cored or 


e 


a Cadcca of a corporation (the “predecessor corporation! ) into > another cor- 
poration (the “acquiring corporation”) if : 


_— subsection 88(1) of the Act applies to the windin u 


_— as a result of the winding-up, shares of the | 
affiliate become the property of the acquirin; 


Subsections 5905(5) and (6) provide rules for computi g exempt sur- 
pins’, “opening exempt deficit’, “Opening taxable surplus”, ‘opening ‘asable deficit” 
and “opening underlying foreign tax” of the particular affiliate (and of each other 
foreign affiliate of the predecessor corporation in which the particular affiliate has an 
equity percentage) in respect of the acquiring corporation. These rules ensure that the — 
appropriate amounts of surplus, deficit and underlying foreign tax balances of the 
particular affiliate (and of the relevant subsidiaries of the particular affiliate) in re- 
spect of the predecessor corporation are assumed by the acquiring Comeraon as a 
result of the reorganization. ] 


Subsection 5905(5) (.e., the portion between paragraph (c) and (d)) is amended o 


ee 


define the term “particular relevant foreign affiliate” as a particular foreign affiliate — 


and each other foreign affiliate of the predecessor corporation in which the particular _ 
affiliate has an equity percentage for the purposes of the subsection and subsections 
5905(16) to (23). This amendment applies in respect of dispositions in respect of 
which an election was made in respect of which proposed new subsection 5902(1) 
applies. 


(d) its opening exempt surplus in respect of the acquiring corpo- 
ration shall be the amount, if any, by which the aggregate of its 
exempt surplus in respect of each predecessor corporation and in 
respect of the acquiring corporation immediately before any of 
the transactions referred to in paragraph (a), (b) or (c) exceeds 
the aggregate of its exempt deficit in respect of each predecessor 
corporation and in respect of the acquiring corporation immedi- 
ately before any of the transactions referred to in paragraph (a), 
(b) or (c); 

(e) its opening exempt deficit in respect of the acquiring corpo- 
ration shall be the amount, if any, by which the aggregate of its 
exempt deficit in respect of each predecessor corporation and in 
respect of the acquiring corporation immediately before any of 
the transactions referred to in paragraph (a), (b) or (c) exceeds 
the aggregate of its exempt surplus in respect of each predeces- 
sor corporation and in respect of the acquiring corporation im- 


ftoreadas _ 


jon’) resident in Canada to a taxable corporation fo 
corporation’ > with which the ee Corpo ; 
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mediately before any of the transactions referred to in paragraph 
(a), (b) or (c); 

(f) its opening taxable surplus in respect of the acquiring corpo- 
ration shall be the amount, if any, by which the aggregate of its 
taxable surplus in respect of each predecessor corporation and in 
respect of the acquiring corporation immediately before any of 
the transactions referred to in paragraph (a), (b) or (c) exceeds 
the aggregate of its taxable deficit in respect of each predecessor 
corporation and in respect of the acquiring corporation immedi- 


ately before any of the transactions referred to in paragraph (a), . 


(b) or (c); 


(g) its opening taxable deficit in respect of the acquiring corpo- 
ration shall be the amount, if any, by which the aggregate of its 
taxable deficit in respect of each predecessor corporation and in 
respect of the acquiring corporation immediately before any of 
the transactions referred to in paragraph (a), (b) or (c) exceeds 
the aggregate of its taxable surplus in respect of each predeces- 
sor corporation and in respect of the acquiring corporation im- 
mediately before any of the transactions referred to in paragraph 
(a), (b) or (c); and 


(h) its opening underlying foreign tax in respect of the acquiring 
corporation shall be the aggregate of its underlying foreign tax 
in respect of each predecessor corporation and in respect of the 
acquiring corporation immediately before any of the transactions 
referred to in paragraph (a), (b) or (c). 
Related Provisions: Reg. 5905(5.1) — Amalgamation; Reg. 5905(5.2) — Winding- 
up; Reg. ee beeen 


_ Proposed Addition — Reg. 5905(5.1), (5.2) _ 


6. D Amaigamations — Where there has been an amalenny: 


tion described in paragraph (5)(b) to which subsection 87(11) of 
the Act applies and in respect of that amalgamation an amount has 
been — under paragraph 88(1)(d) of the Act by the corporation 
(referred to in this subsection as the “parent corporation”) de- 
scribed in subsection 87(11) of the Act as the parent — designated 
in respect of shares of a corporation (referred to in this subsection 
as the “particular foreign affiliate”) that is, immediately before the 
amalgamation, a for eign affiliate of the corporation (referred to in 
this subsection as the ¢ ‘subsidiary corporation’’) resident in Canada 
that is described in subsection 87(11) of the Act as the subsidiary, 
or designated in respect of an interest in a partnership that holds 
such shares, the following mules apply for the purposes of 
paragraphs (5)(d) to (h): 
(a) subject to paragraph (c), the amount of the exempt surplus 
or exempt deficit, taxable surplus or taxable deficit and under- 
lying foreign tax, as the case may be, of the particular foreign 
_ affiliate, in respect of the subsidiary corporation and the parent 
_ corporation is deemed to be nil, ne before the 
_ amalgamation; 


(b) subject to paragraph (c), the amount of the exempt ae 
or exempt deficit, taxable surplus or taxable deficit and under- 
lying foreign tax, as the case may be, in respect of the subsidi- 
ary corporation, of each other foreign affiliate (referred to in 
this subsection as a “lower-tier foreign affiliate’’) of the subsid- 
iary corporation (other than the particular foreign affiliate) in 
which the particular foreign affiliate has, immediately before 
the amalgamation, an equity percentage, is deemed to be nil, 
immediately before the amalgamation; and 


(c) the amount of the exempt surplus or exempt deficit, taxable 
surplus or taxable deficit and underlying foreign tax, as the 
case may be, of the particular foreign affiliate and of each 
lower-tier foreign affiliate, in respect of the parent corporation, 
is deemed to be the amount that would be determined if 


(i) in addition to the shares or partnership interests held by 
the parent corporation, if any, that are relevant in comput- 
ing the exempt surplus or exempt deficit, taxable surplus or 
taxable deficit, or underlying foreign tax, of any foreign af- 
filiate of the parent corporation, in respect of the parent 
corporation, the shares or partnership interests that were 
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held by the subsidiary corporation at any time in the period 
(in this subsection referred to as the “control period”) that 
begins at the time the parent corporation last acquired con- 
trol of the subsidiary corporation and ends immediately 
before the amalgamation, that are relevant in computing the 
exempt surplus or exempt deficit, taxable surplus or taxable 


deficit, or underlying foreign tax, of any foreign affiliate of — 
the subsidiary corporation, in respect of the subsidiary cor- _ 


poration, were held by the parent corporation at the same 
times in the control period that they were held by the sub- 
sidiary corporation, . Ce 
(ii) the parent corporation had acquired, at the time the par- 
ent corporation last acquired control of the subsidiary cor 


poration, all the shares and partnership interests held, at 


that time, by the subsidiary corporation that are relevant in 
computing the exempt surplus or exempt deficit, taxable 


surplus or taxable deficit, or underlying foreign tax, of any 
in respect of _ 


foreign affiliate of the subsidiary corporatio 
the subsidiary corporation and oS . 
(iii) where the subsidiary corporation acquired or disposed 
of, as the case may be, any shares or partnership interests in 
the control period that are relevant in computing the ex- 
empt surplus or exempt deficit, taxable surplus or taxable 


deficit, or underlying foreign tax, of any foreign affiliate of — 


the subsidiary corporation, in respect of the subsidiary cor- 
poration, the parent corporation had acquired or d 
of, as the case may be, the shares or partnership inter 
the same time they were acquired or disposed of, as the 


case may be, by the subsidiary corporation 


se 


isposed 


Technical Notes: New subsection 5905(5.1) concerns vertical amalgamations of S 


corporations resident in Canada in respect of which an amount has been designated 
under paragraph 88(1)(d) of the Act in respect of a share of a foreign affiliate of the 
parent corporation resident in Canada. This new subsection applies in respect of dis- 
positions in respect of which an election was made in respect of which proposed new 
subsection 5902(1) applies. _ 


Proposed new subsection 5905(5.1) provides that, where there has been an amalga-__ 


mation described in paragraph 5905(5)(b) to which subsection 87(11) of the Act ap- 
plies and, in respect of that amalgamation, an amount has been -— under paragraph 
88(1)(d) of the Act by the corporation (the “parent corporation’’) described in subsec- 
tion 87(11) of the Act as the parent — designated in respect of shares of a corpora- 
tion (the “particular foreign affiliate”) that is, immediately before the amalgamation, 
a foreign affiliate of the corporation (the “subsidiary corporation”) resident in Cai 


ada that is described in subsection 87(11) of the Act as the subsidiary, or designated _ 


in respect of an interest ina partnership that holds such shares, certain rules apply for 
the purposes of paragraphs 5905(5)(d) to (h). Co 


. Subject to paragraph 5905(5.1)(c), the amount of the exempt surplus or exempt 
deficit, taxable surplus or taxable deficit and underlying foreign tax, as the case _ 


may be, of the particular foreign affiliate, in respect of the subsidiary corporation _ 


and the parent corporation is deemed to be nil, immediately before the 
amalgamation. — : . 


Subject to paragraph 5905(5.1)(c), the amount of the exempt surplus or exempt 
deficit, taxable surplus or taxable deficit and underlying foreign tax, as the case 


may be, in respect of the subsidiary corporation, of each other foreign affiliate (a 
“lower-tier foreign affiliate’) of the subsidiary corporation (other than the partic. — 


ular foreign affiliate) in which the particular foreign affiliate has, immediately _ 
before the amalgamation, an equity percentage, is deemed to be nil, immediately 
before the amalgamation. . oo 


° 


Proposed new paragraph 5905(5.1)(c) provides that the amount of the exempt 


surplus or exempt deficit, taxable surplus or taxable deficit and underlying for- _ 
eign tax, as the case may be, of the particular foreign affiliate and each lower-tier _ 


foreign affiliate, in respect of the parent corporation, is deemed to be the amount 
that would have been determined, if : 2 


— in addition to the shares or partnership interests held by the parent corpora- 
tion, if any, that are relevant in computing the exempt surplus or exempt 


deficit, taxable surplus or taxable deficit, and underlying foreign tax, of any _ 
foreign affiliate of the parent corporation, in respect of the parent corpora-_ 


tion, the shares or partnership interests that were held by the subsidiary cor- 
poration at any time in the period (the “control period”) that begins at the 
time the parent corporation last acquired control of the subsidiary corpora- 
tion and ends immediately before the amalgamation, that are relevant in 
computing the exempt surplus or exempt deficit, taxable surplus or taxable 
deficit, and underlying foreign tax, of any foreign affiliate of the subsidiary 


corporation, in respect of the subsidiary corporation, were held by the parent — 


corporation at the same time in the control period that they were held by the 
subsidiary corporation, : 
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/ (a) subject to paragraph (c) ; 
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the amount of the exempt surplus _ 
or exempt deficit, taxable surplus or taxable deficit and under- 
lying foreign tax, as the case may be, of the particular foreig 
affiliate, in respect of the subsidiary corporation and the parent — 


e 


_ corporation is deemed to be nil, immediately before the wind- _ 


(b) subject to paragraph (c), the amount of the exempt surplus 


or exempt deficit, taxable surplus or taxable deficit and under. 
lying foreign tax, as the case may be, in respect of the subsidi- 


_ary corporation, of each other foreign affiliate (referred to in 


the winding-up, an equity percentage, is deemed to be nil, im- 


_ (c) the amount of the exempt surplus or exempt deficit, taxable _ 


surplus or taxable deficit and underlying foreign tax, as the 
case may be, of the particular foreign affiliate and each lower. 
tier foreign affiliate, in respect of the parent corporation, i 
deemed to be the amount that would be determined if — 


(i) in addition to the shares or partnership interests held by 
the parent corporation, if any, that are relevant in comput- 
ing the exempt surplus or exempt deficit, taxable surplus or 
taxable deficit, or underlying foreign tax, of any foreign af. 
filiate of the parent corporation, in respect of the parent — 
corporation, the shares or partnership interests that were : 
held by the subsidiary corporation at any time in the period 
(in this subsection referred to as the “control period”) that 
begins at the time the parent corporation last acquired con- — 
trol of the subsidiary corporation and ends. immediately — 
before the winding-up, that are relevant in computing the 
exempt surplus or exempt deficit, taxable surplus or taxable 
deficit, or underlying foreign tax, of any foreign affiliate of 
the subsidiary corporation, in respect of the subsidiary cor- 
poration, were held by the parent corporation at the same 
time in the control period that they were held by the subsid- 
lary Corporation, 


(ii) the parent corporation acquired, at the time the parent 
corporation last acquired control of the subsidiary corpora- 
tion, all the shares and partnership interests held, at that 
time, by the subsidiary corporation that are relevant incom- _ 
puting the exempt surplus or exempt deficit, taxable surplus 
or taxable deficit, or underlying foreign tax, of any foreign 
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affiliate of the subsidiary corporation, in respect of the sub- 
sidiary corporation, and 


(iii) where the subsidiary corporation acquired or disposed 

of, as the case may be, any shares or partnership interests in 
“the control period that are relevant in computing the ex- 
-empt surplus or exempt deficit, taxable surplus or taxable 
deficit, or underlying foreign tax, of any foreign affiliate of 
the subsidiary corporation, in respect of the subsidiary cor- 
poration, the parent corporation is deemed to have acquired 

or disposed of, as the case may be, the shares or partnership 
interests at the same time they were acquired or disposed 
of, as the case may be, by the subsidiary corporation. 


Technical Notes: New subsection 5905(5. 2) concerns vertical amalgamations of 
corporations resident in Canada in respect of which an amount has been designated 
under paragraph 88(1)(d) of the Act in respect of a share of gn affiliate of the 
parent corporation resident in Canada. This new subsection ap : pect of dis- 
positions in respect of which an election was made in Tesp ct 0 ) 
subsection: 5902(1) applies. : 


New oben 5905(S.2) provides that, where dere has. been a pees up de- 
scribed in paragraph 5905(5)(c) and, in respect of that winding-up, : an amount has 
been — under paragraph 88(1)(d) of the Act by the corporation (the “parent corpora- 


tion”) described in subsection 88(1) of the Act as the parent — designated in respect — 


of shares of a corporation (the “particular foreign affiliate”) that is, immediately 
before the winding-up, a foreign affiliate of the corporation (the ° ‘subsidiary corpora- 
tion”) resident in Canada that is described in subsection 88(1) of the Act as the sub- 
sidiary or designated in respect of an interest in a partnership that holds such shares, 
the following rules” apply | € Purposes of paragraphs Oe to (h): 


o Subject to paragrap! 


ular foreign affiliate, i in respect of the subsidiary corporation and ue ei cor- 
poration is deemed t to be nil, immediately before the a 


Subject to paragraph 5905(5.2)(0), the amount of the exempt camels or exempt 
deficit, taxable surplus or taxable deficit and underlying foreign tax, as the case 
may be, in respect of the subsidiary corporation, of each other foreign affiliate (a 


“lower-tier foreign affiliate”) of the subsidiary corporation (other than the partic- — 


has, immediately 
il, immediately 


ular foreign affiliate) in which the particular foreign | affil 
before the winding-up, an equity hes is — 
before the winding-up. 


_ * New paragraph 5905(5.2)(c) provides that the amount of empt surplus or 
exempt deficit, taxable surplus or taxable deficit and underlying foreign tax of 
the particular foreign affiliate and each lower-tier foreign affiliate, in respect of 
the parent corporation, is deemed to be the amount that would have been deter- 
mined, if 


_ — in addition to fc shares or partnership interests held by the pee corpora- 


tion, if any, that are relevant in computing the exempt surplus or exempt 


deficit, taxable surplus or taxable deficit, and underlying foreign tax, of any — 


foreign’ affiliate of the parent corporation, in respect of the parent corpora- 
- tion, the shares or partnership interests that were held by the subsidiary cor- 
poration at any time in the period (the “control period”) that begins at the 
time the parent corporation last acquired control of the subsidiary corpora- 


tion and ends immediately before the winding-up, that are relevant in com- _ 
puting the exempt surplus or exempt deficit. taxable surplus or taxable defi- _ 


cit, and underlying foreign tax, of any foreign affiliate of the subsidiary 
corporation, in respect of the subsidiary corporation, were held by the parent 
corporation at the same time in the control period that they were held by the 
subsidiary corporation, 


— the parent corporation acquired, at the time the parent corporation last ac- 
quired control of the subsidiary corporation, all the shares and partnership 
interests held, at that time, by the subsidiary corporation that are relevant in 
computing the exempt surplus or exempt deficit, taxable surplus or taxable 
deficit, and underlying foreign tax, of any foreign affiliate of the subsidiary 
corporation, in respect of the subsidiary corporation, and 


—— where the subsidiary corporation acquired or disposed of any shares or part- 
nership interests in the control period that are relevant in computing the ex- 
empt surplus or exempt deficit, taxable surplus or taxable deficit, and under- 
lying foreign tax, of any foreign affiliate of the subsidiary Corporation, in 
respect of the subsidiary corporation, the parent corporation shall be deemed 
to have acquired or disposed of the shares or partnership interests at the 
same time they were acquired or disposed of by the subsidiary corporation. 


Application: The February 27, 2004 draft regulations (foreign affiliates), subsec. 
2(4), will add subsecs. 5905(5.1) and (5.2), applicable in respect of amalgamations 
that occur, and windings-up that begin, after December 20, 2002. 


5.2)(c), the amount of the exempt surplus or exempt - 
deficit, taxable surplus or taxable deficit and underlying foreign tax of the partic- 
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(6) [Rules for Reg. 5905(5)] — For the purposes of subsection 
(5), the following rules apply: 


(a) where paragraph (5)(a) is applicable and the predecessor cor- 
poration is, by virtue of an election made under subsection 93(1) 
of the Act, deemed to have received a dividend on one or more 
of the shares of the particular affiliate disposed of in the transac- 
tion, for the purposes of the adjustment required by paragraph 
(b), 


(1) immediately before the time of the transaction there shall 


be included under subparagraph (v) of the description of B in- 


the definition “exempt surplus” in subsection 5907(1) in 
computing the particular affiliate’s exempt surplus or exempt 
deficit, as the case may be, in respect of the predecessor cor- 
poration an amount equal to the quotient obtained when 


(A) such portion of the dividend as is prescribed by para- 
graph 5900(1)(a) to have been paid out of the exempt sur- 
plus of the particular affiliate 
is divided by 

(B) the surplus entitlement percentage of the predecessor 
corporation in respect of the particular affiliate immedi- 
ately before the disposition, determined on the assump- 
tion that the shares disposed of by the predecessor corpo- 
ration were the only shares owned by it immediately 
before the time of the transaction, 


(11) immediately before the time of the transaction there shall 
be included under subparagraph (v) of the description of B in 
the definition “taxable surplus” in subsection 5907(1) in 
computing the particular affiliate’s taxable surplus or taxable 
deficit, as the case may be, in respect of the predecessor cor- 
poration an amount equal to the quotient obtained when 


(A) such portion of the dividend as is prescribed by para- 
graph 5900(1)(b) to have been paid out of the taxable sur- 
plus of the particular affiliate 


is divided by 
(B) the surplus entitlement percentage referred to in 
clause (4)(B), and 


(ii1) immediately before the time of the transaction there shall 
be deducted from the amount, if any, otherwise determined 
to be the underlying foreign tax of the particular affiliate in 
respect of the predecessor corporation an amount equal to the 
quotient obtained when 


(A) the amount prescribed by paragraph 5900(1)(d) to be 
the foreign tax applicable to such portion of the dividend 
as is prescribed by paragraph 5900(1)(b) to have been 
paid out of the taxable surplus of the particular affiliate 


is divided by 
(B) the surplus entitlement percentage referred to in 
clause (i)(B); and 
(b) the exempt surplus, exempt deficit, taxable surplus, taxable 
deficit and underlying foreign tax of an affiliate in respect of a 
predecessor corporation (within the meaning assigned by sub- 
section (5)) and the acquiring corporation (within the meaning 
assigned by subsection (5)) shall be deemed to be the proportion 
of the amount thereof otherwise determined that 


(i) the surplus entitlement percentage immediately before the 
time of the latest of the transactions referred to in paragraph 
(5)(a), (b) or (c) of the predecessor corporation or the acquir- 
ing corporation, as the case may be, in respect of the affiliate, 
determined on the assumption 


(A) that the taxation year of the affiliate that otherwise 
would have included that time had ended immediately 
before that time, and 


(B) where the transaction is one referred to in paragraph 
(5)(a), that the shares referred to therein were the only 
shares owned by the predecessor corporation immediately 
before that time, 
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is of 
(ii) the surplus entitlement percentage immediately after the 
time of the latest of the transactions referred to in paragraph 
(5)(a), (b) or (c) of the acquiring corporation in respect of the 
affiliate, determined on the assumption that the taxation year 
of the affiliate that otherwise would have included that time 
had ended immediately after that time. 
Proposed Amendment — Reg. 5905(6) | 
(6) For the purpose of subsection (5), the following rules apply: 
(a) if paragraph (5)(a) applies and the predecessor corporation 
is, because of an election made under subsection 93(1) or (1.2) © 
of the Act, deemed to have received a dividend (referred to in 
this subsection and subsections (18) and (21) as the “disposi- 
tion dividend”) on one or more of the shares (each of which is 
referred to in this subsection and subsections (16) to (23) as a 
“disposed share”) of the particular foreign affiliate (referred to 
in this subsection as the “issuing foreign affiliate”) disposed — 
of, at that time, for the ee of the Bs Nes by 
paragraph (b), _ 
(i) in computing the exempt surplus, in n respect of the ore. 
ecessor corporation, of a particular relevant foreign affiliate 
at the time (referred to in this subsection and subsections © 
(16) to (22) as the “balance adjustment time”) that is imme- _ 
diy | before the eisposGon time, the poe rules 
apply: 
(A) if the particular oA foreign affiliate ba at the 
_ balance adjustment time, an amount of exempt surplus, 
in Tespect of the corporation resident in Canada, and the — 
issuing foreign affiliate has, at that time, an amount of 
consolidated exempt surplus (as determined under para- 
graph 5902(1)(a)), in respect of the corporation resident 
in Canada, in respect of the disposition of the disposed 
share that is equal to or greater than the amount of its 


_ formula in clause (A) is nil, the amount determined 


_ (D) there is to be included under subparagraph (vy) of Be. 


foreign affiliate at the balance adjustment time, de 

termined on the assumption that the disposed shares — 
were the only shares owned 2 the predecessor cor- 
poration at that time, — 


(B) if the amount detopinined: in oe of the pa icular : 
relevant foreign affiliate, for either B or D in the 


respect of the particular relevant foreign, affiliate, by 
that formula is deemed to be nil, 


(C) there is to be included under subparagraph ee of the 
description of B in the definition “exempt surplus” in 
subsection 5907(1), the amount of the particular rele 

vant foreign affiliate’s exempt surplus, in respect of the — 
corporation resident in Cae, a = ge adjust- 
ment time if - 


(1) the particular relevant borcio affiliate has: at the 
balance adjustment time, an amount of exempt sur 
plus, in respect of the corporation resident i in Can 

ada, and 


(ID the issuing foreign affiliate has, at that ¢ time, : 
amount of consolidated exempt deficit (as an 
mined under paragraph 5902(1)(b)), in respect of the _ 
_ corporation resident in Canada, in respect of the dis- | 
position of the disposed share that is equal to or 
greater than the amount of its consolidated exempt 
surplus (as determined under paragraph 5902(1)(a)), 
in respect of the corporation resident in Canada, in 
respect of the disposition of the disposed shares, and — 


description of B in the definition “exempt surplus” i 
subsection 5907(1), an amount equal to the petiwer 
relevant foreign affiliate’s taxable deficit } aloceon in 
respect of the disposed shares, 


consolidated exempt deficit (as determined under para- 
graph 5902( 1)(b)), in respect of the corporation resident 
in Canada, in respect of the disposition of the disposed 
shares, there is to be included under subparagraph (v) of 
> the description of B in the definition “exempt surplus” _ 
in subsection 5907(1), the amount determined by the 
formula 


 AIBx CD 
where 


__ A is the portion of the amount of the particular relevant 
foreign affiliate’s exempt surplus, in respect of the 
predecessor corporation, at the balance adjustment 
time, that may reasonably be considered to have 
been included in computing the amount of the issu- 
ing foreign affiliate’s consolidated exempt surplus 
(as determined under > subparagraph 5902(1)(a)), in 
respect of the predecessor corporation, in respect of 
the disposition of the disposed shares, 


B is the amount of the issuing foreign affiliate’ $ con- 
solidated exempt surplus (as determined under sub- 
paragraph 5902(1)(a)), i in respect of the predecessor 
corporation, in respect of the disposition of the dis- 
posed shares, 


C is the portion, of the disposition dividend mae is, be- 
cause of an election made under subsection 93(1) or 
(1.2) of the Act in respect of the disposition of the 
disposed shares, deemed to be received on the dis- 
posed shares by the person that disposed of the dis- 
posed shares, that is prescribed by paragraph 
5900(1)(a) to have been paid out of the issuing for- 
eign affiliate’s exempt surplus, in respect of the 
predecessor corporation, and 


D is the surplus entitlement percentage of the predeces- 
sor corporation in respect of the particular relevant 
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(ii) in computing the taxable surplus, in fespect of a prede 
cessor corporation, of the particular relevant foreign affili- _ 
ate, at the balance adjustment time, the Following: tules 
apply: 
(A) if the particular relevant foreign affiliate i at the | 
balance adjustment time, an amount of taxable surplus — 
in respect of the corporation resident in Canada, and the 
issuing foreign affiliate has, at that time, an amount of 
consolidated taxable surplus (as determined under para- 
graph 5902(1)(c)), in respect of the corporation resident 
in Canada, in respect of the disposition that is equal to — 
or greater than the amount of the i issuing foreign affili- 
ate’s consolidated taxable deficit (as determined under 
paragraph 5902(1)(d)), in respect of the corporation res- 
ident in Canada, in respect of the disposition of the dis- 
posed shares, there is to be included under subparagraph — 
(v) of the description of B in the definition “taxable sur- _ 
plus” in subsection 5907(1), the amount determined by : 
the formula 


where 


A is the portion of the amount of the panic relevent 
foreign affiliate’s taxable surplus, in respect of the 
predecessor corporation, at the balance adjustment 
time, that may teasonably be considered to have 
been included in computing the amount of the i issu-_ 
ing foreign affiliate’s consolidated taxable surplus — 
(as determined under subparagraph 5902(1)(c)), in 
respect of the predecessor corporation, in respect of 
the disposition of the disposed shares, 


B is the amount of the issuing foreign affiliate’s con- 
solidated taxable surplus (as determined under sub- | 
paragraph 5902(1)(c)), in respect of the predecessor 
corporation, in respect of the disposition of the dis- 
posed shares, 
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C is the portion, of the disposition dividend that is, be- 
cause of an election made under subsection 93(1) or 
(1.2) of the Act in respect of the disposition of the 
disposed shares, deemed to be received on the dis- 
posed shares by the person that disposed of the dis- 
posed shares, that is prescribed by paragraph 
5900(1)(b) to have been paid out of the issuing for- 
eign affiliate’s taxable surplus, in respect of the 
predecessor corporation, and 


D is the surplus entitlement percentage of the predeces- 
sor corporation in respect of the particular relevant 
foreign affiliate at the balance adjustment time, de- 
termined on the assumption that the disposed shares 
were the only shares owned by the predecessor cor- 
poration at that time, 


(B) if the amount determined, in respect of the particular 
relevant foreign affiliate for either B or D in the formula 
in clause (A) is nil, the amount determined, in respect of 
the particular relevant foreign affiliate, by that formula 
is deemed to be nil, 


(C) there is to be included, under subparagraph (v) of 
the description of B in the definition “taxable surplus” 
_ in subsection 5907(1), the amount of particular relevant 
foreign affiliate’s taxable surplus, in respect of the cor- 
poration resident in Canada, at the balance adjustment 
time, if 
(i) the particular relevant foreign affiliate has, at the 
balance adjustment time, an amount of taxable sur- 
plus in respect of the corporation resident in Canada, 
and 


(ii) the issuing foreign affiliate has, at that time, an 
amount of consolidated taxable deficit (as deter- 
mined under paragraph 5902(1)(d)), in respect of the 
corporation resident in Canada, in respect of the dis- 
position that is equal to or greater than the amount of 
the issuing foreign affiliate’s consolidated taxable 
surplus (as determined under paragraph 5902(1)(c)), 
in respect of the corporation resident in Canada, in 
respect of the disposition of the disposed shares, and 


(D) there is to be included in subparagraph (v) of the 
description of B in the definition “taxable surplus” in 
subsection 5907(1), an amount equal to the particular 
relevant foreign affiliate’s exempt deficit allocation in 
respect of the disposed shares, 
(iii) in computing the underlying foreign tax, in respect of 
the predecessor corporation, of the particular relevant for- 
eign affiliate, at the balance adjustment time, there is to be 
included under subparagraph (iii) of the description of B in 
the definition “underlying foreign tax” in subsection 
5907(1), the total of 


(A) an amount determined by the formula (which is 
deemed to be nil, if, in respect of the particular relevant 
foreign affiliate, the value determined for either B or D 
in the formula is nil) 


A/B x C/D 
where 


A is the portion of the amount of the particular relevant 
foreign affiliate’s underlying foreign tax, in respect 
of the predecessor corporation, at the balance adjust- 
ment time, that may reasonably be considered to 
have been included in computing the amount of the 
issuing foreign affiliate’s consolidated underlying 
foreign tax (as determined under paragraph 
5902(1)(c)), in respect of the predecessor corpora- 
tion, in respect of the disposition, 


B is the amount of the issuing foreign affiliate’s con- 
solidated underlying foreign tax (as determined 
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under paragraph 5902(1)(c)), in respect of the prede- 
cessor corporation, in respect of the disposition, 


C is the total of all amounts each of which is the 

amount, determined by paragraph 5900(1)(d), to be 
the amount of foreign tax applicable to the portion of 
the disposition dividend prescribed to have been paid 
out of the taxable surplus of the issuing foreign affil- 
iate, that relates to a disposed share, in respect of the 
disposition, and 


D is the surplus entitlement percentage of the predeces- 


sor corporation in respect of the particular relevant 
foreign affiliate at the balance adjustment time, de- 
termined on the assumption that the disposed shares 
were the only shares owned by the predecessor cor- 
poration at that time, and 


(B) an amount determined by the formula 


A Xx (B+C)/D 
where 


A is the underlying foreign tax, in respect of the partic- 
ular predecessor corporation, at the balance adjust- 
ment time, of the particular relevant foreign affiliate 
in respect of the disposition of the disposed shares. 


B is the amount determined under clause (ii)(C) in re- 
spect of the particular relevant foreign affiliate, in re- 
spect of the predecessor corporation, in respect of 
the disposition of the disposed shares, 


C is the exempt deficit allocation, in respect of the 
predecessor corporation, of the particular relevant 
foreign affiliate, in respect of the disposition of the 
disposed shares, and 


D is the taxable surplus in respect of the predecessor 
corporation, at the balance adjustment time, of the 
particular relevant foreign affiliate, 


(iv) in computing the exempt deficit, in respect of the pred- 
ecessor corporation, of the particular relevant foreign affili- 
ate, at the balance adjustment time, there is to be included 
under subparagraph (viii) of the description of A in the def- 
inition “exempt surplus” in subsection 5907(1), an amount 
equal to the exempt deficit, in respect of the predecessor 
corporation, of the particular relevant foreign affiliate, im- 
mediately before that time, and 


(v) in computing the taxable deficit, in respect of the prede- 
cessor corporation, of the particular relevant foreign affili- 
ate, at the balance adjustment time, there is to be included 
under subparagraph (vi) of the description of A in the defi- 
nition “taxable surplus” in subsection 5907(1), an amount 
equal to the taxable deficit, in respect of the predecessor 
corporation, of the particular relevant foreign affiliate, im- 
mediately before that time; and 


(b) the exempt surplus or the exempt deficit, the taxable sur- 
plus or the taxable deficit and the underlying foreign tax in 
respect of a predecessor corporation (within the meaning as- 
signed by subsection (5)) and in respect of the acquiring corpo- 
ration (within the meaning assigned by subsection (5)) of a 
particular relevant foreign affiliate is, at the balance adjust- 
ment time, to be adjusted to become the proportion of the 
amount of the surplus, deficit or underlying foreign tax deter- 
mined without reference to this paragraph that 


(i) the surplus entitlement percentage, immediately before 
the time of the latest of the transactions referred to in 
paragraphs (5)(a), (b) and (c), of the predecessor corpora- 
tion or the acquiring corporation, as the case may be, in 
respect of the particular relevant foreign affiliate, deter- 
mined on the assumptions 


(A) that the taxation year of the particular relevant for- 
eign affiliate that otherwise would have included the 
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balance ns time had maccuts i 
- that time, and oe 


(B) if the transaction is a distioit ion orcad to in para- 
graph (5)(a), that the shares referred to in that paragraph 
were the only shares owned by the predecessor corpora- 
tion at the balance adj ; 


8 the Lee entitlement percentage, immediat ae _ 
Of oe trans referr 


length a outod of shares of a foreign affiliate of a corporation. resident 
to ee ees. ae nt in Canada. Subsection 5905(6) is. 


affiliate of the ‘corporation, 


Proposed new subsection 5905(6) provides a 
vce certain tules apply. — 


i the: predecessor copnaien referr 
in that paragraph is, bedatise of an election made under subsection 93) or 
of the AC ae to have lees a dividend (in this subsectio 


(each of which | is metered. to in this subsection and in subsections. 5905(16) to 
oe asa ae ee ae of the a Py affiliate Ge ‘issuing foreign: 


: cubsection: 5005(16) to QD), he balance ee cere 
_ ately before the disposition time, the loves niles 20p)y: 


— «if certain conditions set out i € 

included under subparagraph (v) of the description of Bi in the definit 

“exempt surplus” in subsection 0), the amount de tined oy the : 
formula - - 


- where 


A is the verion of the paca relevant fore en affiliate’s $ exempt — 
: cee in ae of the predecess: orporation, at the balance ad- 


under — paragr f 
ee ‘in res 


Sere in respect of the aes ihe eocrate : 


C is the portion of the disposition dividend that is, because of 
tion made under subsection 93(1) of (1,2) of the Act in res 
the disposition of the disposed shares, received on the disposed 
_ shares by the person that disposed of those shares, that is prescribed _ 
by paragraph 5900(1)(a) to have been paid out of the issuing foreign — 
affiliate’s exempt surplus, in respect of the ae corporation, 
and | ; l 


D_ is the cain entitlement fee of the predecessor corporation 
in respect of the particular relevant foreign affiliate at the balance 
_ adjustment time, determined on the assumption that the disposed _ 
shares were the only shares owned by the a corporation at 
that ene 


» if the amount determined, in respect of the cata relevant foreign 
affiliate, for either B or D in the formula is nil, the amount determined, 
in respect of the particular relevant foreign affiliate, by a oe is 
_ deemed to be nil, 
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. ae 
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— ih computing the underlying foreig : . 
ration, of the particular relevant foreign affiliate, at the balance adjustment 
time, the following rules apply: 


° there i is included under. 


A. is the portion of th amount of the particular elevate 


Income Tax Regulations 


one foreleg 


where 


A 


is the oe oe 


- affiliate’s consolidated taxab! ee (as. de 
een 5902(1)(c)) in respect of the r 


posed shares, 


C is the portion, of the di 
tion made under : 
the disposition of t 


affiliate’s taxable surplus, int Fest ; 
ana SIRES i a 


definition “taxable surplus” in ‘subsection 5907(1), the amount of the 
ee foreign ara te’s taxable surplus in respect of the corporation 


sane ee rome affiliate” $ exempt deci allocation i in respect 
of the disposed shares, co 


bparagraph i ie deseripti n of B 
definition “underlying foreign. tax” in subsection 5907(1), an amount de- 
termined by formula 


AB xO - 


where 


el gn nae li- 
ate’s underlying foreign tax, in respect of the predecessor corpora- 
tion, at the balance es { time, that can re 


nt of the issuing - 

foreign affiliate’s consolidated underlying foreign tax (as deter-_ 
mined under paragraph 5902(1 )(c)), in respect of the ee 
corporation, in respect of the disposition, 
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Bis the amount of the particular relevant foreign affiliate’s consoli- termined on the assumption that the taxation year cf the affiliate that 
dated | underlying foreign tax (as determined under paragraph _ otherwise would have included that time had ended seg aiety — 

_5902(1){c)). in respect of the predecessor corporation, § in oe ~ 

the ee : 


is the t¢ of all amounts each of which is the nen ‘determined | 
by paragrapl 5900(1)(d), to be the amount of foreis tax 2 applicable 
te the portion of the disposition dividend prescribed to have been | 
paid out of the taxable surplus of the issuing foreign affiliate, that — 
relates to a disposed share, in respect of the disposition, and 


Ds the surplus entitlement percentage of the predecessor corporation / — - 
____ in respect of the relevant foreign affiliate at the balance adjustment 4. FAl owns 1 00% of PAZ, 


_ time, determined on the assumption that the disposed shares were — ; 3 Both FAI and FA2 are foreign affiliates of Canco and Subco. 


the only shares owned by ie predecessor cor 
6 Canco transfers 10% of the shares of FAL to Cansub under section 85(1) 
ae the Act, en's under section 93(, 1) of Ma Act ata ae oe amount of 


oe it nb amount determined above, in respect of t 
_ eign affiliate, for either B or D in the formula 

_ mined, in respect of the particular rel Val 
formula is deemed to be nil, 


i surplus o $0, exempt deficit of 
of $0 and waders foreign tax 


is there i is to be included under subparagraph 1 
the definition “underlying foreign tax” in sub 


— es of $0, exempt deficit of 
— one by the formula 


f $i and UFT of $300. 
ssue 100 shares of one class. 


$0, taxable surplus of $500, ‘taxa 
8 All the corporations have on. 
. “Application of paragraph 5905(6)(a) 


_ Paragraph 5905(6)( a) applies to aust ihe exempt surplus, exempt deficit, 
_ taxable surplus, taxable deficit and UFT of each of FA2 and FA3, 


ran illustration of the calculation of consolidated exempt surplus, consol- 

ed exempt deficit, consolidated taxable surplus, consolidated taxable 
d consolidated UFT, see the example in the commentary to a 

O2(1) of the Regulations. 


np focuses on fA 
‘paragraph 5905(6)(a) to FA 
iS amounts of taxable ae and UFT and those amounts must be 


ABs > 


tation, of ihe parsiollas relevant foreign. affiliate, in n respect of the — 
disposition of the disposed shares, and — . 


/ “The taxable ae, in 1 pespect of Canco, of FA2 is $500 - $100 - $400 = $0. 
The UFT, in respect of Canco, of FA2 is $300-($60 + $240) = $0. 

L. Parable Surplus Reduction — 5905(6M aN. Wy{A) 
"The taxable surplus reduction is the amount determined by the formula 


_D is the taxable surplus in respect of the pred c 
the particular relevant foreign affiliate, at € 
time, : y y 


__ — in computing the exempt deficit, in respect of th 
__ tion, of the particular relevant foreign affilia 

_ time, there is included under subparagraph 

_ in the definition “exempt surplus” in sub: 

oe equal to the exempt deficit, in respect of the 
the particular relevant foreign affiliate, i 


500 x $10 / 10% = $100 


‘an 160, of FA2 that was included in 


boned ‘taxable ie us ee of Canco, of FAl determined 


Dn 
=| 
and _under subsection 5902( 1) ( $500) aS 
oe computing the taxable deficit, in fencer o the pre lecessi |. : : : : 8 
__ tion, of the particular relevant foreign affiliate, at the balance adjustment _ ? Lee pained taxable sup in HEAP eE Cane, us UA ee en 
_ time, there shall be included under subparagraph (vi) of the description  - i Oo 
_of A in the definition “taxable surplus” in subsection 5907(1), an Cis the portion of the subsection 93(1) dividend in respect of the disposi- (a4 

~ amount equal to the taxable deficit, in respect of the predecessor corpo- __ tion of the disposed shares that is prescribed by paragraph 5900(1)(b) 


of the regulations to have been paid out of taxable surplus in respect of 


ration, of the particular relevant foreign affiliate, wamediatly oo 
ae Canco ($10) 


that time. 


he surplus culenen percentage . Canco determined on the as- : 
ption that the disposed shares were the only shares owned by Canco 


New pce 5005(6)(b) brovides that the exempt oe or . ‘exempt 
deficit, the taxable surplus or the taxable deficit and the underlying foreign _ 
tax in respect of a predecessor corporation (within the meaning assigned by _ 
“subsection 5905(5)) and in respect of the acquiring corporation (within the - . 
meaning assigned by subsection 5905(5)) of a particular relevant foreign af- (2. Exempt defi cit allocation — 5905(6) ain ) 
filiate is, at the balance adjustment time, to be adjusted to the proportion of The amount of FA2’s exempt deficit allocation is determined by the formula 
the amount of the surplus, deficit or underlying foreign tax determined with- — . : : 

out reference to this paragraph that 

— the surplus entitlement percentage at the balance adjosnnent time of the 

corporation immediately before the time of the latest of the transactions 


a 


W/E x(A-B) x CD 


1 / 100% x ($400 ~ 0) x $500 / $300 = $400 


referred to in paragraphs 5905(5)(a), (b) and (c) of the predecessor cor- where i 
poration or the acquiring aulseaee . the Ps Balas a respect of A_ is the consolidated exempt deficit, in respect of Canco, of FAI deter- 
the relevant foreign affiliate, determined on pions mined undah subsebuion 500261) ($400)... 


* that the taxation year of the relevant foreign affiliate that otherwise 
would have included the balance adjustment time had ended imme- Bis the consolidated exempt surplus, in respect of Canco, of FAI deter- 
diately before that time, and mined under subsection 5902(1) ($0) 

* where the transaction is a disposition referred to in paragraph C_ is the taxable surplus, in respect of Canco, of FA2 that was included in 
5905(5)(a), that the shares referred to therein were the only shares consolidated taxable surplus, in respect of Canco, of FAI determined 
owned by the predecessor corporation at the balance adjustment under subsection 5902(1) ($500) 
oe D_ is the consolidated taxable surplus in respect of Canco of FAI deter- 

is of mined under subsection 5902(1) ($500) 


— the surplus entitlement percentage immediately after the time of the lat- 
est of the transactions referred to in paragraphs 5905(5)(a), (b) and (c) of 
the acquiring corporation in respect of the relevant foreign affiliate, de- UFT — FA2 


Eis the surplus entitlement percentage of FAI in FA2 (100%). 
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1. UFT Reduction — 5905(6)(a}(iii)(A) 
The UFT is to be reduced by the amount determined by the formula 


A/B x C/D =$300 / $300 x $6 / 10% = $60 
where 
A is the UFT, in respect of Canco, of FA2 that was included in consoli- 


dated UFT, in respect of Canco, of FAl determined under subsection 
5902(1) ($300) 


Bis the consolidated UFT, in respect of Canco, of FAl determined under 
subsection 5902(1) ($300) 


Cis the amount prescribed by paragraph 5900(1)(d) to be the UFT, in 
respect of Canco, applicable to the subsection 93(1) dividend on the dis- 
posed shares paid out of the taxable surplus of FAI ($6) 


D_ is the surplus entitlement percentage of Canco in FA2 on the assumption 
that only the disposed shares were owned by Canco (10%). 
2. UFT Reduction — 5905(6)(a}fiti)(C) and (D) 
The UFT is to be reduced by the amount determined by the formula 


AxB+C/D = $300 x $ 400/$500 = $240 
where 


A is the UFT, in respect of Canco, of FA2 that was included in consoli- 
dated UFT, in respect of Canco, of FAI determined under subsection 
5902(1) ($300) 


Bis the amount determined under clause 5905(6)(a)(ii)(C) in respect of 
FA2 in respect of the disposition of the disposed shares ($0) 


Cis the exempt deficit allocation of FA2 in respect of the disposed shares 
($400) 


D_ is the amount of taxable surplus of FA2 that was included in computing 
the consolidated UFT, in respect of Canco, of FAI determined under 
subsection 5902(1) ($500). 


Related Provisions: Reg. 5905(16) — Exempt deficit allocation; Reg. 5905(19) — 
Taxable deficit allocation. 
History: The opening words of subparas. 5905(6)(a)(i), (ii) amended by P.C. 1997- 
1670, subsecs. 7(5). (6), November 20, 1997, Canada Gazette, Part II, December 10, 
1997, applicable to taxation years of a foreign affiliate of a taxpayer that begin after 
1994, except that 
(a) the subparas. as amended apply to taxation years of a foreign affiliate of a tax- 
payer that end after 1994 where there has been a change in the taxation year of the 
foreign affiliate in 1994 and after February 22, 1994, unless 
(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 
(i1) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


For earlier history, see at end of s. 5905. 


(7) [Liquidation or dissolution of FA] — Where at any time 
there has been a dissolution of a foreign affiliate (in this subsection 
referred to as the “dissolved affiliate”) of a corporation resident in 
Canada and paragraph 95(2)(e.1) of the Act is applicable in respect 
of the dissolution, each other foreign affiliate of the corporation that 
had a direct equity percentage in the dissolved affiliate immediately 
before that time shall, for the purposes of computing its exempt sur- 
plus or exempt deficit, taxable surplus or taxable deficit and under- 
lying foreign tax in respect of the corporation, be deemed to have 
received dividends immediately before that time the aggregate of 
which is equal to the amount it might reasonably have expected to 
receive if the dissolved affiliate had, immediately before that time, 
paid dividends the aggregate of which on all shares of its capital 
stock was equal to the amount of its net surplus in respect of the 
corporation immediately before that time, determined on the as- 
sumption that the taxation year of the dissolved affiliate that other- 
wise would have included that time had ended immediately before 
that time. 


Proposed Amendment — Reg. 5905(7)-(7.4) - 


(7) [Liquidation or dissolution of FA]—If paragraph 
95(2)(e) or (e.1) of the Act applies to a liquidation and a dissolu- 
tion of a foreign affiliate (in this subsection and subsections (7.1) 


Income Tax Regulations 


to (7.4) referred to as the “disposing oe cae noce ) of a co 
ration resident in Canada, 


(a) where paragraph 95(2)(e.1) oF the Act so Sorte for the 
purpose of computing the exempt surplus, exempt deficit, taxa- 
ble surplus, taxable deficit and underlying foreign tax, in re- 
spect of the corporation, of each other foreign affiliate of the 
corporation that has a direct equity percentage in the disposing 
foreign affiliate immediately before the specified time, it is 
deemed 


(i) to have received, immediately before that time, divi- 
dends the total of which is equal to the amount that it could 
reasonably have expected to receive if the disposing foreign 
affiliate had, immediately before the specified time, paid 
dividends on all shares of its capital stock the total of which 
was equal to the sum of its exempt surplus, if any, and its 
taxable surplus, if any, in respect of the corporation imme- 
diately before that time, : 


Gi) to have received, immediately before that time, divi- 
dends prescribed by paragraph 5900(1)(a) to have been 
paid out of the exempt surplus of the disposing foreign af- 
filiate the total of which is equal to that proportion of the 
total of the dividends deemed, under subparagraph (i), to 
have been received by it that the amount, immediately 
before that time, of the exempt surplus in respect of the cor- 
poration of the disposing foreign affiliate, referred to in 
subparagraph (4), is of the total of the amount, immediately 
before that time, of exempt surplus and the taxable surplus 
in respect of the corporation of the disposing foreign affili- 
ate, referred to in subparagraph (i), and 


(iil) to have received dividends prescribed by paragraph 
5900(1)(b) to have been paid out of the taxable surplus of 
the disposing foreign affiliate the total of which is equal to 
the amount, if any, by which the total of the dividends 
deemed to be received by it under subparagraph (i) exceeds 
the total of the dividends deemed by subparagraph (ii) to be 
dividends that have been prescribed to have been paid out 
of the exempt surplus, in respect of the corporation, of the 
disposing foreign affiliate; 


(b) where paragraph 95(2)(e) or (e.1) of the Act so applies, the 
amount, in respect of the corporation, of the exempt deficit of 
each other foreign affiliate of the corporation that had a direct 
equity percentage in the disposing foreign affiliate immedi- 
ately before the specified time is to be, immediately before that 
time, increased by the total of 


(i) its proportionate share of the exempt deficit. if any, a 
the disposing foreign affiliate in respect of the corey 
immediately before that time, and — 


(ii) the amount, if any, by which 


(A) its proportionate share of the exempt deficit, if any, 
of the disposing foreign affiliate in respect of the corpo- 
ration immediately before that time, 


exceeds 


(B) the amount of the decrease, determined under para- 
graph (d), to the amount of its exempt surplus in respect 
of the corporation immediately before that time; 


(c) the amount, in respect of the corporation, of the taxable 
deficit of each other foreign affiliate of the corporation that 
had a direct equity percentage in the disposing foreign affiliate 
immediately before the specified time is to be, immediately 
before that time, increased by the total of 


(i) its proportionate share of the taxable deficit, if any, of 
the disposing foreign affiliate in respect of the corporation 
immediately before that time, and 


(ii) the amount, if any, by which 


(A) its proportionate share of the taxable deficit, if any, 
of the disposing foreign affiliate in respect of the corpo- 
ration immediately before that time, 
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exceeds 


(B) the amount of the decrease, determined under para- 
graph (e), to the amount of its taxable surplus i in respect 
of the corporation; 


(d) the amount, in respect of the corporation, of the exempt 
surplus of each other foreign affiliate of the corporation that 
had a direct equity percentage in the disposing foreign affiliate 
immediately before the specified time is to be, immediately 
before that time, decreased by the lesser of 


(i) its proportionate share of the exempt deficit, if any, of 
the disposing foreign affiliate in respect as the coperation 
immediately before that time, and 2 


(ii) the amount of its exempt surplus in respect of the cor- 
_ poration as otherwise determined under t 
-empt surplus” in subsection 5907(1); and 


(e) the amount, in respect of the corporation taxable 
surplus of each other foreign affiliate of the corporation that 
had a direct equity percentage in the disposing. foreign affiliate 
immediately before the specified time is to be, immediately 
before that time, decreased by the lesser of _ 


(i) its proportionate share of the taxable deficit, if any, of 
the disposing foreign affiliate in respect of the corporation 
immediately before that time, and 


(ii) the amount of its taxable surplus in respect of the cor- 
poration as otherwise determined under the definition a 


able surplus” in ‘subsection $90 701). 


Technical Notes: Subsection 5905(7) applies where a foreign affiliate (the “dis- 
posing foreign affiliate”) of a corporation resident in Canada dissolves in circumstan- 
ces where paragraph 95(2)(e.1) of the Act applies in respect of the dissolution. 


Paragraph 95(2)(e.1) of the Act provides for the rollover of capital property, of a 
disposing foreign affiliate, to another foreign affiliate of the corporation resident in 
Canada on a liquidation and a dissolution of the disposing foreign affiliate where 
certain conditions have been met. One of the conditions is that, immediately before 
the liquidation, the corporation resident in Canada’s surplus entitlement percentage 
in respect of the disposing foreign affiliate was not less than 90%. Another is that the 
liquidation is not taxable in the country where the disposing foreign affiliate resides. 
sorporation resi- 
gn affiliate 


Subsection 5905(7) provides that each other foreign affiliate 
dent in Canada that has a direct equity percentage in the 
immediately before the time of the dissolution is, for the purp se 
exempt surplus, taxable surplus, exempt deficit, taxable deficit : 
eign tax balances in respect of the corporation, deemed to have received, immedi- 
ately before that time, dividends from the disposing affiliate of the amount that that 
other affiliate could reasonably be expected to have received if the disposing foreign 
affiliate had paid dividends equal to the amount of its net ee in Tespect of the 
corporation immediately before that time. 


Subsection 5905(7) is to be amended in the following ways. 


First, it is proposed that subsection 5905(7) be amended to include liquidations and 
dissolutions to which paragraph 95(2)(e) of the Act apply, in addition to liquidations 


and dissolutions subject to paragraph 95(2)(e.1). This amendment applies for all por- 
tions of the amended subsection, save for the deeming of the dividend, which is not 


necessary in the case of a foreign affiliate holding shares in a hqudating or dissolv- 
ing affiliate to which paragraph 95(2)(c) does not apply. 

Second, the conditions under which subsection 5905(7) applies are proposed to be 
amended to refer to a “liquidation and a dissolution” to better track the language in 
paragraph 95(2)(e.1) of the Act. 

Third, the subsection is to be amended so that, where paragraph 95(2)(e) applies to a 
liquidation and dissolution, the dividend deemed by that subsection to have been re- 
ceived is considered to have been received immediately before the “specified time”. 
The expression “specified time” is defined in new subsection 5905(7.1) to mean the 
time that is the earlier of 


* the time at which the disposing foreign affiliate was dissolved, and 


+ the time of the earliest distribution of property as part of the liquidation and the 
dissolution of the disposing foreign affiliate. 
Fourth, the subsection is to be amended to deal with the case where the disposing 
foreign affiliate has an exempt deficit or taxable deficit in respect of the corporation 
immediately before the specified time. These amendments ensure that, where para- 
graph 95(2)(e) or (e.1) applies to the liquidation and dissolution, of the disposing 
foreign affiliate 
+ the exempt deficit in respect of the corporation of each other foreign affiliate of 
the corpor, ation that held a direct equity percentage in the disposing foreign affil- 
iate is, immediately before the specified time, increased by the sum of that other 
affiliate’s proportionate share of the disposing foreign affiliate’s exempt deficit 


definition. 2S 


f computing tS 
d underlying for- 
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in respect of the corporation, immediately before that time, aad the amount by 

which its proportionate share of the exempt deficit of the disposing foreign affili- 
ate immediately before that time exceeds the amount of the decrease (determined 
under paragraph S905(7)(d)) to the amount of its exempt surplus in peapest of the 
COMponstion 


the taxable deficit in respect of the corporation of each other foreign affiliate of 
the corporation that held a direct equity percentage in the disposing foreign affil- _ 
iate is, immediately before the specified time, increased by the sum of that other 
affiliate’s proportionate share of the disposing foreign affiliate’s taxable deficit 
in respect of the corporation and the amount by which its proportionate share of 
the taxable deficit of the disposing foreign affiliate immediately before that time, 
exceeds the amount of the decrease (determined under paragraph 5905(7)(e)) to 
the amount of its taxable surplus in respect of the corporation, 


e 


the exempt surplus in respect of the corporation of each other foreign affiliate of 
the corporation that held a direct equity percentage in the disposing foreign affil- 
iate is, immediately before the specified time, decreased by the least of that other 
affiliate ’s proportionate share of the disposing foreign affiliate’s exempt deficit 
in respect of the corporation and th nt of its exempt surplus in respect of 
the corporation, as determined und n “exempt surplus” in subsec- 
tion 5907(1), and : _ 


e 


the taxable surplus in respect of the corporation of each other foreign affiliate of 
the corporation that held a direct equity percentage in the disposing foreign affil- 
iate is, immediately before the specified time, decreased by the least of that other 
aifiliate’s proportionate share of the disposing foreign affiliate’s taxable deficit 
_in respect of the corporation and the amount of its taxable surplus in respect of 
the corporation, as determined under the definition “taxable surplus” in subsec- 
tion 5907( 1). : 


Related Provisions: Reg. ~~ 1)-—— Specified time; Reg. 5905(7.2)-(7.4) — 
on oil 


Subsection ra is the time that is the caer ce 


(a) the time of dissolution of the disposing foreign affiliate, 
and © 


(b) the time of the earliest distribution of property as part of 
the liquidation and the dissolution of the disposing foreign 
affiliate. ee 
Technical Notes: New subsection 5905(7.1) provides. for the purpose of subsec- 
tion 5905(5), a definition of the expression ° ‘Specified time”. For more detail, see the 
commentary to subsection 59057) ae 


(7.2) [Interpretation for Reg. 5905(7)] — For the purpose of 
subsection (7), the exempt surplus, exempt deficit, taxable sur- 
plus, taxable deficit and underlying foreign tax of the disposing 
foreign affiliate in respect of the corporation at any time is to be 
determined on the assumption that the taxation year of the dispos- 
ing foreign affiliate that otherwise would have included that time 
had ended immediately before that time. 


(7.3) [Interpretation for Reg. 5905(7)(b), (d)] — For the pur- 
pose of paragraphs (7)(b) and (d), a foreign affiliate’s proportion- 
ate share of the exempt deficit, if any, of the disposing affiliate in 
respect of the corporation at any time is equal to the amount it 
could reasonably have expected to receive if the disposing foreign 
affiliate had, immediately before that time, paid a dividend equal 
to the amount of its exempt deficit, if any, in respect of the 
corporation. 


(7.4) [Interpretation for Reg. 5905(7)(c), (e)] — For the pur- 
poses of paragraphs (7)(c) and (e), a foreign affiliate’s proportion- 
ate share of the taxable deficit, if any, of the disposing foreign 
affiliate in respect of the corporation at any time is equal to the 
amount it could reasonably have expected to receive if the dispos- 
ing foreign affiliate had, immediately before that time, paid a divi- 
dend equal to the amount of its taxable deficit, if any, in respect of 
the corporation. 
Technical Notes: New subsections 5905(7.2) to (7.4) provide for the following 
rules in relation to section 5905(7): 
¢ For the purposes of subsection 5905(7), the exempt surplus, exempt deficit, taxa- 
ble surplus, taxable deficit and underlying foreign tax of the disposing foreign 
affiliate in respect of the corporation at any time is to be determined on the as- 
sumption that the taxation year of the disposing foreign affiliate that would 
otherwise have included that time had ended immediately before that time (sub- 
section 5905(7.2)): 
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For the purposes of paragraphs 5905(7)(a) and (b), a foreign affiliate’s propor- 
tionate share of the exempt deficit, if any, of the disposing foreign affiliate in 
respect of the corporation at any time is equal to the amount it could reasonably 
have expected to receive if the disposing foreign affiliate had. immediately 
before that time, paid a dividend equal to the amount of its exempt deficit, if any, 
in respect of the corporation (subsection 5905(7.3)); and 


For the purposes of paragraphs 5905(7)(c) and (d). a foreign affiliate’s propor- 


tionate share of the taxable deficit, if any, of the disposing foreign affiliate in 
respect of the corporation at any time is equal to the amount it could reasonably 
have expected to receive if the disposing foreign affiliate had, immediately 
before that time. paid a dividend equal to the amount of its taxable deficit, if any. 
in respect of the corporation (subsection 5905(7.4)). 


New subsections 5905(7) to (7.4) ensure that the exempt deficit and the taxable defi- 
cit of the disposing foreign affiliate of a group of affiliates in respect of a taxpayer 
are absorbed by the other foreign affiliates in the group. 

Application: The February 27, 2004 draft regulations (foreign affiliates), subsec. 
2(6), will amend subsec. 5905(7) to read as above and add subsecs. (7.1) to (7.4), 
applicable in respect of dissolutions that occur after December 20, 2002. 


(8) [Where dividend due to election under ITA 93(1) or 
(1.2)] — Where at any time a dividend is, by virtue of an election 
made by a corporation under subsection 93(1) of the Act, deemed to 
have been received on one or more shares of a class of the capital 


stock of a particular foreign affiliate of the corporation disposed of | 


to the corporation or another foreign affiliate of the corporation, the 
following rules apply: 


(a) for the purposes of the adjustment required by paragraph (b), 


(1) immediately before that time there shall be included under 
subparagraph (v) of the description of B in the definition “ex- 


empt surplus” in subsection 5907(1 in computing the particu- | 


lar affiliate’s exempt surplus or exempt deficit, as the case 
may be, in respect of the corporation an amount equal to the 
product obtained when the specified adjustment factor in re- 
spect of the disposition is multiplied by the total of all 
amounts each of which is the portion of any such dividend 
that is prescribed by paragraph 5900(1)(a) to have been paid 
out of the exempt surplus of the particular affiliate, 


(ii) immediately before that time there shall be included 
under subparagraph (v) of the description of B in the defini- 
tion “taxable surplus” in subsection 5907(1) in computing the 
particular affiliate’s taxable surplus or taxable deficit, as the 
case may be, in respect of the corporation an amount equal to 
the product obtained when the specified adjustment factor in 
respect of the disposition is multiplied by the total of all 
amounts each of which is the portion of any such dividend 
that is prescribed by paragraph 5900(1)(b) to have been paid 
out of the taxable surplus of the particular affiliate, and 


(iii) immediately before that time there shall be deducted 
from the amount, if any, otherwise determined to be the un- 
derlying foreign tax of the particular affiliate in respect of the 


corporation an amount equal to the product obtained when | 


the specified adjustment factor in respect of the disposition is 
multiplied by the aggregate of all amounts each of which is 
the amount prescribed by paragraph 5900(1)(d) to be the for- 
eign tax applicable to such portion of any such dividend as is 
prescribed by paragraph 5900(1)(b) to have been paid out of 
the taxable surplus of the particular affiliate, 


and, for the purposes of subparagraphs (i) to (iii), the specified 


adjustment factor in respect of the disposition is the amount | 


equal to the quotient obtained when 


(iv) where the person disposing of the shares is the corpora- 
tion, 100 per cent, and 


(v) where the person disposing of the shares is another for- 
eign affiliate of the corporation, the surplus entitlement per- 
centage of the corporation in respect of that affiliate immedi- 
ately before the disposition, 


is divided by 


(vi) the surplus entitlement percentage of the corporation in 
respect of the particular foreign affiliate immediately before 
that disposition; 


Income Tax Regulations 


(b) the exempt surplus or exempt deficit, the taxable surplus or 
taxable deficit and the underlying foreign tax in respect of the 
corporation of the particular affiliate and of each other foreign 
affiliate of the corporation in which the particular affiliate has an 
equity percentage (in this subsection referred to as the “other af- 
filiate”) shall at that time be adjusted to the proportion of the 
amount thereof otherwise determined that 


(i) the surplus entitlement percentage immediately before 
that time of the corporation in respect of the particular affili- 
ate or the other affiliate, as the case may be, determined on 
the assumption that the taxation year of the particular affili- 
ate or the other affiliate, as the case may be, that otherwise 
would have included that time had ended immediately before 
that time, 
is of 

(ii) the surplus entitlement percentage immediately after that 
time of the corporation in respect of the particular affiliate or 
the other affiliate, as the case may be, determined on the as- 
sumption that the taxation year of the particular affiliate or 
the other affiliate, as the case may be, that otherwise would 
have included that time had ended immediately after that 
time; and 


(c) for the purposes of the definitions “exempt deficit”, “exempt 
surplus”, “taxable deficit”, “taxable surplus” and “underlying 
foreign tax” in subsection 5907(1), the amounts determined 
under paragraph (b) are referred to as the opening exempt defi- 
cit, opening exempt surplus, opening taxable deficit, opening 
taxable surplus and opening underlying foreign tax, as the case 
may be, of the particular affiliate and each other affiliate in re- 
spect of the corporation resident in Canada. 


Proposed Amendment — Reg. 5905(8) 


(8) If, at any time, a dividend (referred to in this subsection and 
subsections (18) and (21) as the “disposition dividend”) is, be- 
cause of an election made by a corporation resident in Canada 
under subsection 93(1) or (1.2) of the Act, deemed to have been 
received on one or more shares (each of which is referred to in 


| this subsection and subsections (16) to (23) as a “disposed share”) 


of a class of the capital stock of a particular foreign affiliate (re- 
ferred to in this subsection as the “issuing foreign affiliate’) of the 
corporation resident in Canada that were disposed (which disposi- 
tion is referred in this subsection and subsections (16) to (23) as 
the “disposition”) to the corporation resident in Canada or to an- 
other corporation that was, immediately after the disposition, a 
foreign affiliate of the corporation resident in Canada, the follow- 


| ing rules apply: 


(a) for the purpose of the adjustment required by paragraph 
(b), ; : 

(i) in computing the exempt surplus, in respect of the cor- 
poration resident in Canada, of the issuing foreign affiliate 
or another foreign affiliate of the corporation resident in 
Canada in which the issuing foreign affiliate has an equity 
percentage (the issuing foreign affiliate and each such other 
foreign affiliate each being referred to in this subsection 
and subsections (16) to (23) as the “particular relevant for- 
eign affiliate”) at the time (referred to in this subsection and 
subsections (16) to (22) as the “balance adjustment time”) 
that is immediately before the time of the disposition, there 
is to be included under subparagraph (v) of the description 
of B in the definition “exempt surplus” in subsection 
5907(1), the total of 


(A) an amount equal to the exempt surplus reduction, in 
respect of the corporation resident in Canada, of the par- 
ticular relevant foreign affiliate, in respect of the dis- 
posed shares, 


(B) an amount equal to the exempt deficit reduction, in 
respect of the corporation resident in Canada, of the par- 
ticular relevant foreign affiliate, in respect of the dis- 
posed shares, and 
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(C) an amount equal to the taxable deficit allocation, in 
respect of the corporation resident in Canada, of the par- 
ticular relevant foreign affiliate, in respect of the dis- 
posed shares, 


(ii) in computing the taxable surplus, in respect of the cor- 


poration resident in Canada, of the particular relevant for- 
eign affiliate, at the balance adjustment time, there is to be 
_ included under subparagraph (v) of the description of B in 
the “ote “taxable surplus” in subsection ot), the 
total of 


(A) an amount equal to the taxable ee reduction: in 
respect of the corporation resident in Canada, of the par- 
ticular relevant foreign affiliate, in ie of ae dis- 
posed shares, : 


(B) an amount equal to the taxable defi 
respect of the corporation resident in C. 
ticular relevant foreign affiliate, in Te 
posed shares, and 


(C) an amount equal to the exempt deficit allocation, in 
respect of the corporation resident in Canada, of the par- 
ticular relevant foreign affiliate, in epee ef me dis- 


posed shares, 
(iii) in computing the underlying ee tax, in respect of 


the corporation resident in Canada, of the particular rele-— 


vant foreign affiliate, at the balance adjustment time, there 


is to be included under subparagraph (iii) of the description : 
of B in the definition ‘ ‘underlying foreign tax” in subsection 


§907(1), the total of 


(A) the amount determined by the formula (which is 
deemed to be nil, if, in respect of the particular relevant 
foreign affiliate, the value determined for B_ in the 
formula is nil) 


A/BXCxXD. 
where 


A is the portion of the amount of i particu 
foreign affiliate’s underlying foreign tax, in respect 
of the corporation resident in Canada, at the balance 
adjustment time, that may reasonably be considered 
to have been included in computing the amount of 
the issuing foreign affiliate’s consolidated underly- 
ing foreign tax (as determined under paragraph 
5902(1)(c)), in respect of the corporation resident in 
Canada, in respect of the disposition, 


B is the amount of the issuing foreign affiliate’s con- 
_ solidated underlying foreign tax (as determined 
_ under paragraph 5902(1)(c)), in respect of the corpo- 
ration resident in Canada, in respect of the 
disposition, 

C is the total of all amounts each of which is the 
amount, determined by paragraph 5900(1)(d), to be 
the amount of foreign tax applicable to the portion of 
the disposition dividend prescribed to have been paid 
out of the taxable surplus of the issuing foreign affil- 
iate, that relates to a disposed share, in respect of the 
disposition, and 

D is the specified adjustment factor, in respect of the 
corporation resident in Canada, in respect of the par- 
ticular relevant foreign affiliate of the corporation 
resident in Canada, of the foreign affiliate of the cor- 
poration resident in Canada that disposed of the dis- 
posed shares, in respect of the disposition of the dis- 
posed shares, and 

(B) the amount of the underlying foreign tax reduction 

in respect of the corporation resident in Canada, of the 

particular relevant foreign affiliate, in respect of the dis- 
position of the disposed shares, 


Reg. 


(iv) in computing the exempt deficit, in respect of the cor- 
_ poration resident in Canada, of the particular relevant for- 
eign affiliate, at the balance adjustment time, there is to be 
included under subparagraph (viii) of the description of A 
in the definition “exempt surplus” in subsection 5907(1), an 
_ amount equal to the exempt deficit, in respect of the corpo- 
_ ration resident in Canada, of the particular relevant foreign 
affiliate, immediately before that time, and 


(v)i in computing the taxable deficit, in respect of the corpo- 
ration resident in Canada, of the particular relevant foreign 
affiliate, at the balance adjustment time, there is to be in- 
_ cluded under subparagraph (vi) of the description of A in 

_ the definition “taxable surplus” in subsection 5907(1), an 
amount equal to the taxable deficit, in respect of the corpo- 
ration resident in Canada, of the particular relevant foreign 
affiliate, immediately before that time; 


(b) the amount, at the balance adjustment time, of exempt sur- 
plus, exempt deficit, taxable surplus, taxable deficit and under- 

lying foreign tax, in respect of the corporation resident in Can- 
ada, of the particular relevant foreign affiliate is to be adjusted 
to become the proportion of that amount, determined without 
making this adjustment, that 


() the surplus entitlement percentage, at the balance adjust- 
_ ment time, of the corporation resident in Canada, in respect 
_. of the particular relevant foreign affiliate, determined on 
_ the assumption that the taxation year, of the particular rele- 
vant pens affiliate that otherwise would have included 


; f ) / 
_ (i) the surplus entitlement percentage, immediately after 
_ the time of the disposition, of the corporation resident in 
Canada, in respect of the particular relevant foreign affili- 
ate, determined on the assumption that the taxation year, of 
the particular relevant foreign affiliate, that otherwise 
would have included the balance adjustment time, had en- 
ded at the time of the disposition; and 
(c) for the purposes of applying the definitions “exempt defi- 
cit’, “exempt surplus”, “taxable deficit”, “taxable surplus” and 
“underlying foreign tax”, in subsection 5907(1), the amounts 
determined under paragraph (b) are deemed to be the opening 
exempt deficit, opening exempt surplus, opening taxable defi- 
cit, opening taxable surplus, and opening underlying foreign 
tax, as the case may be, of the particular relevant foreign affili- 
ate, in respect of the corporation resident in Canada. 
Application: The February 27, 2004 draft regulations (foreign affiliates), subsec. 
2(7), will amend subsec. 5905(8) to read as above, applicable in respect of disposi- 
tions in respect of which an election was made in respect of which the amendments 
to s. 5902 apply. 


Technical Notes: Subsection 5905(8) provides rules for determining surplus bal- 


ances that apply when a corporation resident in Canada elects under subsection 93(1) 
or (1.2) of the Act in respect of a disposition of shares of a foreign affiliate (the 
issuing affiliate) of the corporation to the corporation or to another corporation that 
was, immediately after the disposition, a foreign affiliate of the corporation and a 
dividend is, because of the election, deemed to be received. This subsection is re- 
placed with new subsection 5905(8), to provide for adjustments to surplus accounts 
in respect of the dividends arising because of the elections under subsection 93(1) or 
(1.2) of the Act. 


Proposed new subsection 5905(8) applies if, at any time, a dividend (referred to in 
this subsection and subsections 5905(18) and (21) as the “disposition dividend”) is, 
because of an election made by a corporation resident in Canada under subsection 
93(1) or (1.2) of the Act, deemed to have been received on disposed shares of a 
particular foreign affiliate of the corporation resident in Canada that were disposed of 
to the corporation resident in Canada or another corporation that was, immediately 
after the disposition, a foreign affiliate of the corporation resident in Canada. It pro- 
vides the following rules. 


¢ Paragraph 5905(8)(a) sets out a number of adjustments, in respect of the corpora- 
tion resident in Canada, to different surplus accounts, immediately before the 
disposition of the shares (the “balance adjustment time’), that must be taken into 
account in determining the adjustment in paragraph 5905(8)(b). 


— In computing the exempt surplus, in respect of the corporation resident in 
Canada, of the issuing foreign affiliate and each other foreign affiliate of the 
corporation resident in Canada in which the issuing affiliate has an equity 
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percentage (the issuing foreign affiliate and each such other foreign affiliate 


referred to as the “particular relevant foreign affiliate”), immediately before 


the disposition (the “balance adjustment time”), there is to be included under 
subparagraph (v) of the description of B in the definition “exempt surplus” 

in subsection 5907(1), the aggregate of the exempt surplus reduction, the 
exempt deficit reduction, and the taxable deficit allocation of that particular 


relevant foreign affiliate, in respect of the disposed shares. “Exempt deficit — 


eo) 


reduction’, “exempt surplus reduction” and “taxable deficit allocation” are 
terms defined | in subsections 5905(17), (18), and (19), respectively, and are 
further described in the commentary to those Tespective subsections. 


In computing the taxable surplus in respect of the corporation resident in 
Canada of each particular relevant foreign affiliate, at the balance adjustment 
time, there is to be included under subparagraph (v) of the description of B- 
in the definition “taxable surplus” in subsection 5907(1), the aggregate of 


the taxable surplus reduction, the taxable deficit reduction, and the exempt _ 
deficit allocation of that particular relevant foreign affiliate, in respect of the — 


disposed shares. “Exempt deficit allocation”, “taxable deficit reduction” and 
“taxable surplus reduction” are terms defined in subsections 5905( 16). (20) 
and (21), respectively. 


In computing the underlying fomicn tax of each ee mo oo : 


affiliate there is to be included under subparagraph (iii) of the description of 
B in the definition ee foreign ee in subsection hee the total 


of 
¢ the amount determined by the formula 


A/BxCxD 
where 


Ais the portion of the particular relevant foreign affiliate’ s underlying 
foreign tax, in respect of the corporation cesta in Canada, that 
can reasonably be considered to have been included in determining 
the issuing foreign affiliate’s consolidated underlying foreign tax 


(determined in paragraph 5902(1)(c)) as a result of the disposition, 


Bis the issuing foreign affiliate’s consolidated underlying foreign tax 
es in paragraph 5902(1)(c)) as a result of the disposition. 


Cis the amount determined under paragraph 5900( 1c) to be the 
amount of foreign tax applicable to the portion of the disposition 
dividend prescribed to have been paid out of the taxable surplus of 
the issuing foreign affiliate that relates to a disposed share, as a re- 
sult of the disposition, 


D_ is the specified adjustment factor (defined in subsection 5905(23)), 
in respect of the particular relevant foreign affiliate of the corpora- 
tion resident in Canada, of the foreign affiliate of the corporation 
resident in Canada that disposed of the disposed shares, as a result 
of the disposition of the disposed shares, 


¢ however, where the amount determined by the B in the formula is 
nil, the amount determined by the formula is determined to be nil, 
and 


¢ an amount equal to the underlying foreign tax reduction in respect of the 
corporation resident in Canada, of the particular relevant foreign affili- 
ate of the corporation resident in Canada, in respect of the disposition of 
the disposed shares. 


— In computing the exempt deficit in respect of the corporation resident in 
Canada at the balance adjustment time of each particular relevant foreign 
affiliate, there must be added under subparagraph (viii) of the description of 
A in the definition “exempt surplus” in subsection 5907(1) the amount of the 
exempt deficit (in respect of the corporation resident in Canada) of that par- 
ticular relevant foreign affiliate, ee, before the balance adjustment 
time. 


In computing the taxable deficit in respect of the corporation resident in 
Canada at the balance adjustment time of each particular relevant foreign 
affiliate there must be added under subparagraph (vi) of the description of A 
in the definition “taxable surplus” in subsection 5907(1) the taxable deficit 
of that particular relevant foreign affiliate, immediately before the balance 
adjustment time. 


* The amount, at the balance adjustment time, of the exempt surplus, exempt defi- 
cit, taxable surplus, taxable deficit and underlying foreign tax in respect of the 
corporation resident in Canada of each particular relevant foreign affiliate is to 
be adjusted to the proportion of the amount determined, without a this ad- 
justment, that 


— the surplus entitlement percentage, at the balance aijusunent | time, of the 
corporation resident in Canada in respect of the particular relevant foreign 
affiliate, if it were determined on the assumption that the taxation year, of 
the particular relevant foreign affiliate that otherwise would have included 
that time, had ended immediately before the balance adjustment time, 


is of 
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— the surplus entitlement percentage of the corporation resident in Canada, i 
mediately after the disposition, in respect of the particular relevant foreigi . 
affiliate determined on the assumption that the taxation year of the particular _ 
relevant foreign affiliate, that otherwise would have included the balance we 
justment time, had ended at the ime of dispos on. 


33 4 


For the purposes of apelin the definitions ‘exempt deficit”, exempt surplus”, . 
“taxable surplus’, “taxable deficit’ d “underlying foreign tax” in subsection — 
5907(1), the amounts determined es paragraph 5905(8)(b) are deemed to be 
the opening exempt deficit, opening exempt surplus, opening taxable surplus, 


_ opening taxable deficit and opening underlying foreign tax, respectively of the 
_ particular relevant foreign a in respect of the corporation: soon in 


Canada. 

Example ~~ Subsec tion 6 8) 

Facts : S 
1. Canco is a corporation oe in Canada. 


2. Canco owns 100% of FAL and 50% of PAO, ‘and both FAI and FA6 are 
foreign affiliates of Canco. 


3. FAl owns SO shares (80%) of a2 on FA6 owns a shares ( as 
FA2. 
4. FA2 owns 70 shares ( 70%) of FA3, FAS owns + 100% aE FA4 oe FAL 
owns 100% of FAS. - 
5. FA/l transfers 30 of its shares in FA2 to FAG, on subsection 934 1 ) of the — 
Act applies to the transfer, regarding which Canco designates $123 as the 
dividend received by FAI in respect of the disposed shares. : 


re 


6. At the time of the transfer, FA2 has an exempt surplus of $200, a ae 
surplus of $0, an exempt - icit of $0 and an pags ieee tax 

CURL) of $0. : : 
7. At the time of the pansion. FAB has an ee on of $100. a 1 taxable 
surplus of $75, an exempt deficit of $0 and an UFT of $10. : 


8. At the time of the transfer, FA4 has an exempt “surplus of $0, a gucbie 7 
surplus of $0, an exempt deficit of $200 and an UFT of $0. 
9. At the time of the transfer, FAD has an exempt surplus of $0, @ taxable — 
surplus of $325, an exempt deficit of $0 and an UFT of $200. 
10. All the corporations have only issued 100 shares q one oe 
Application of subsection 5905(8) — FAS 
1. Paragraph 5905(8}(a) — FAS 
Paragraph 5905(8)(a) acts to adjust the exempt surplus, exempt deficit, tax- 


able surplus, taxable deficit and UFT in respect of Canco of each of FA2, 
FA3, FA4 and FAS. This example will es On FAD. | 


A. at Surplus — FAS 


‘First, the adjustment to exempt suplas, in respect of Cave must be bee 
mined by subparagraph 5905(8)(a)(i). However, in this Sa! Le has no 
exempt surplus, so no calculation is necessary. 


B. Taxable Surplus — FAS 


Second, the adjustment to taxable surplus, in respect of Canco, of FAS must 
be determined by subparagraph 5905(8)(a)(ii). The taxable surplus of FAS 
will be reduced by the total of the taxable surplus reduction, taxable “ cit 
reduction and exempt deficit allocation. 


The taxable surplus of FAS is determined as $325 - $108.3 = . $216 7. 
For the calculation of consolidated exempt surplus, consolidated exempt 
deficit, consolidated taxable surplus, consolidated taxable deficit and con- 


solidated UFT, see the example in the commentary to subsection 5902(1) of 
the Regulations, 


1. Taxable surplus reduction — FAS 


The taxable surplus reduction, in respect of Canco, of FAS in respect of the 
disposed shares is the amount determined by the formula: 


AIBxCxD 


$227.5 / $280 x $83.99 x 1.587 = $108.3 
where _. a 


_A is the portion of FAS’s taxable surplus, in respect of Canco, that can 
reasonably be considered to have been included in the consolidated tax- : 
able surplus of FA2 ($325 x .7 = $227.5) 


Bis the consolidated taxable surplus, in respect of Canco, of FA2 in re- 
spect of the disposition of the FA2 shares ($280) . 


C is the portion of the disposition dividend received by FAI on the dis- 
- posed shares, because of the election under section 93(1) of the Act, in 
respect of the disposition of the disposed shares, that is prescribed by 
paragraph 5900(1)(b) to have been paid out of the consolidated taxable 
surplus of FA2 ($280 / $410 x $123 = $83.99) 
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D_ is the specified adjustment factor, in respect of Canco, in respect of 
FA2, of FAl (100% / 63% = 1.587). 


2.Taxable deficit reduction — FAS 


There is no consolidated taxable defi cit, in respect of Cid Of FA2. Conse- 
quently, there is no a fargo deficit reduction, in respect of Canco, In respect 
(of. FAS. : 


: 3, Exempt dee cit oe — FAS. 


There is no consolidated exempt deficit in excess of consolidated exeniot Sure 
plus, in respect of Canco, of FA2. Consequently, there is no ay deficit 
: allocation, in respect a Canco, in respect of FAD. 


c Underiving foreign tax — FAS 


The adjustment to the UFT, in respect of Cance, must 
paragraph 5905(8)(a){iii). The UFT of FAS will be r 
__ the UFT of FAS related to any of the taxable surplus redu 
cit reduction and exempt deficit allocation m re 


le termined by sicb- 
by the total of 
bi 


- The underlying foreign tax in respect of Canco ( 
$133.35 ($200 - $66.65 = 133.35). 


_ d. Underlying foreign tax applicable to cibsection 93( 


_ The reduction of the underlying foreign tax of FAS relate 


the taxable 
surplus reduction is determined by the ae oe 


AIBxCxD= $140 /S1A7 x $44.1 x 1.587 = $66.65. 


| dha UN Tin sespéet of Caco of FAs ee included in 
consolidated UFT in respect of Canco of FA2 ($200 x .7 


Cc ‘is the amount, ereriined pur. suant to tee 5900( 1 Ke d) o ihe con- oe 
oo solidated underlying foreign tax applicable to the disposition dividend 
that relates to disposed shares that is prescribed to have been paid out : 


of taxable surplus ¢ $147 x $84 / $280 = B44. i - 


D_ is the specified adjustment factor i in respect of Cane CO” in 1 
of FAL (100% / 63% = d 587). 


dD. Pont deficit reduction 


The adjustment to the exempt deficit, in i respect 
determined by subparagraph S90D(8)(a)(iv). -Hoy 
empt deficit, no adjustment is nec eOnary : 


oe axable deficit reduction 


The adjustment to the taxable deficit, in hespect of Ca 1€0, Of | FAS” would Ke 
_ determined by subparagraph 5905(8)(a)(v). However, as FAS has no. foe 
deficit, no adjustment is necessary. 


Hd Paragraph 59038) b ) adjustment — FAS 


Paragraph 5905(8)(b) acts to adjust the exempt Siralis exempt denen icit, tax- 
able surplus, taxable deficit and UFT in respect of Canco of each of FA2, 
FA3, FA4 and FAS. This example will focus on FAS. : : 


As FAS has only taxable ae and UFT, it is only those accounts shat al 


be adjusted. 


The taxable ou and UF 7 a FAS is adjusted to be the proporien of the — 
amounts determined above that the surplus entitlement percentage of Canco. 
in respect of FAS, at the balance adjustment time, (determined on the as- 
sumption that FAS had a taxation year ending immediately before that time) 
is of the surplus entitlement percentage of Canco in respect of FA5, immedi- 
ately after the disposition, (determined on the assumption that FAS had a 
taxation year ending immediately at the time of disposition). 


Thus, FAS’s opening balances after the transaction are as follows: 
* taxable surplus in respect of Canco is $260.04 
© UFT in respect of Canco is $160.02 
o A.Taxable surplus 
2 $216.7 x 63 / 52.5 = $260.04 
B. Underlying foreign tax 
$133.35 x 63 / 52.5 = $160.02 


Related Provisions: Reg. 5905(16) — Exempt deficit allocation; Reg. 5905(19) — 
Taxable deficit allocation. 

History: Subparas. 5905(8)(a)(i), (ii) and para. (8)(c), amended by P.C. 1997-1670, 
subsecs. 7(7), (8), November 20, 1997, Canada Gazette, Part II, December 10, 1997, 


n respect of Categ of ae (($200 . $1 ae a 


Reg. 
S. 5905(10)(a) 


applicable to taxation years of a foreign affiliate of a taxpayer that begin after 1994, 
except that 


(a) the subparas. and para. as amended apply to taxation years of a foreign affiliate 
of a taxpayer that end after 1994 where there has been a change in the taxation year 
of the foreign affiliate in 1994 and after February 22, 1994, unless 
(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 
(1) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


For earlier history, see at end of s. 5905. 


(9) [Where surplus entitlement percentage decreases] — 
Where at any time a foreign affiliate of a corporation resident in 
Canada (in this subsection referred to as the “issuing affiliate”) is- 
sues shares of a class of its capital stock to a person other than the 
corporation or another foreign affiliate of the corporation and as a 
result thereof the surplus entitlement percentage of the corporation 
in respect of the issuing affiliate decreases, for the purposes of this 
Part, the exempt surplus or exempt deficit, the taxable surplus or 
taxable deficit and the underlying foreign tax, in respect of the cor- 
poration, of the issuing affiliate and of each other foreign affiliate of 
the corporation in which the issuing affiliate has an equity percent- 
age (in this subsection referred to as the “other affiliate”) shall at 
that time be increased to the proportion of the amount thereof other- 
wise determined that 


(a) the surplus entitlement percentage immediately before that 
time of the corporation in respect of the issuing affiliate or the 
other affiliate, as the case may be, determined on the assumption 
that the taxation year of the issuing affiliate or the other affiliate, 
as the case may be, that otherwise would have included that time 
had ended immediately before that time, 
is of 

(b) the surplus entitlement percentage immediately after that 
time of the corporation in respect of the issuing affiliate or other 
affiliate, as the case may be, determined on the assumption that 
the taxation year of the issuing affiliate or the other affiliate, as 
the case may be, that otherwise would have included that time 
had ended immediately after that time, 


and, for the purposes of the definitions “exempt deficit”, “exempt 
surplus”, “taxable deficit”, “taxable surplus” and “underlying for- 
eign tax” in subsection 5907(1), those increased amounts are re- 
ferred to as the opening exempt deficit, opening exempt surplus, 
opening taxable deficit, opening taxable surplus and opening under- 
lying foreign tax, as the case may be, of each of those affiliates in 
respect of the corporation resident in Canada. 
History: The closing words of 5905(9) amended by P.C. 1997-1670, subsec. 7(9), No- 
vember 20, 1997, Canada Gazette, Part Il, December 10, 1997, applicable to taxation 
years of a foreign affiliate of a taxpayer that begin after 1994, except that 
(a) the portion as amended applies to taxation years of a foreign affiliate of a tax- 
payer that end after 1994 where there has been a change in the taxation year of the 
foreign affiliate in 1994 and after February 22, 1994, unless 
(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 
(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


For earlier history, see at end of s. 5905. 


(10) [“Surplus entitlement”] — For the purposes of this section, 
the surplus entitlement at any time of a share owned by a corpora- 
tion resident in Canada of the capital stock of a foreign affiliate of 
the corporation in respect of a particular foreign affiliate of the cor- 
poration is the portion of 
(a) the amount that would have been received on the share if the 
foreign affiliate had at that time paid dividends the aggregate of 
which on all shares of its capital stock was equal to the amount 
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that would be its net surplus in respect of the corporation at that 
time assuming that 


(i) each other foreign affiliate of the corporation in which the 
foreign affiliate had an equity percentage had immediately 
before that time paid a dividend equal to its net surplus in 
respect of the corporation immediately before the dividend 
was paid, and 


(ii) any dividend referred to in subparagraph (i) that would be 
received by another foreign affiliate was received by such 
other foreign affiliate immediately before any such dividend 
that it would have paid, 


that may reasonably be considered to relate to 


(b) the amount that would be the net surplus of the particular 
affiliate in respect of the corporation at that time assuming that 


(i) each other foreign affiliate of the corporation in which the 
particular affiliate had an equity percentage had immediately 
before that time paid a dividend equal to its net surplus in 
respect of the corporation immediately before the dividend 
was paid, and 


(ii) any dividend referred to in subparagraph (i) that would be 
received by another foreign affiliate was received by such 
other foreign affiliate immediately before any such dividend 
that it would have paid. 


Related Provisions: Reg. 5905(11), (12) — Interpretation. 


(11) [Interpretation for Reg. 5905(10)] — For the purposes of 
subsection (10), 


(a) in determining the net surplus of, or the amount of a dividend 
received by, a particular foreign affiliate of a taxpayer resident 
in Canada in which any other foreign affiliate of the taxpayer 
has an equity percentage, no amount shall be included in respect 
of any distribution that would be received by the particular affil- 
iate from such other affiliate; and 


(b) if any foreign affiliate of a corporation resident in Canada 
has issued shares of more than one class of its capital stock, the 
amount that would be paid as a dividend on the shares of any 
class is such portion of its net surplus as, in the circumstances, it 
might reasonably be expected to have paid on all the shares of 
that class. 


(12) [Interpretation for Reg. 5905(10)] — Notwithstanding any 
other provision of this Part, for the purposes of determining under 
subsection (10) the net surplus of a foreign affiliate of a corporation 
resident in Canada in respect of the corporation at any time in a 
taxation year of the affiliate that would otherwise have included that 
time (in this subsection referred to as the “normal year”), the ex- 
empt earnings or loss and the taxable earnings or loss required to be 
included in computing the net surplus in respect of any taxation 
year of the affiliate that is assumed for the purposes of a provision 
of this section to have ended at that time shall be deemed to be that 
proportion of such amounts determined for the normal year that the 
number of days in the taxation year assumed to have ended at that 
time is of the number of days in the normal year. 


(13) [“Surplus entitlement percentage”] — For the purposes 
of the definition “surplus entitlement percentage” in subsection 
95(1) of the Act and of this Part, the surplus entitlement percentage 
at any time of a corporation resident in Canada in respect of a par- 
ticular foreign affiliate of the corporation is, 


(a) where the particular affiliate and each corporation that is rel- 
evant to the determination of the corporation’s equity percentage 
in the particular affiliate have only one class of issued shares at 
that time, the percentage that is the corporation’s equity percent- 
age in the particular affiliate at that time, and 


(b) in any other case, the proportion of 100 that 


(1) the aggregate of all amounts, each of which is the surplus 
entitlement at that time of a share owned by the corporation 
of the capital stock of a foreign affiliate of the corporation in 
respect of the particular foreign affiliate of the corporation 


_ equal to the amount of the increase; 


Income Tax Regulations 


is of 
(ii) the amount determined under paragraph (10)(b) to be the 
net surplus of the particular affiliate in respect of the corpora- 
tion at that time, 


except that where the amount determined under subparagraph 
(ii) is nil, the percentage determined under this paragraph shall 
be the corporation’s equity percentage in the particular affiliate 
at that time, 


and, for the purposes of this subsection, “equity percentage” has the 
meaning that would be assigned by subsection 95(4) of the Act if 
the reference in paragraph (b) of the definition “equity percentage” 
in that subsection to any corporation” were read as a reference to 
“any corporation other than a corporation resident in Canada”. 
History: The opening and closing words of 5905(13) amended by P.C. 1997-1670, 
subsecs. 7(10), (11), November 20, 1997, Canada Gazette, Part Il, December 10, 1997, 
applicable to taxation years of a foreign affiliate of a taxpayer that begin after 1994, 
except that 

(a) the portions as amended apply to taxation years of a foreign affiliate of a tax- 

payer that end after 1994 where there has been a change in the taxation year of the 

foreign affiliate in 1994 and after February 22, 1994, unless 


(i) the foreign ke had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was see and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


Proposed Addition — Reg. 5905(14) (15) : 
(14) [Where ITA 93.1(1) applies] — For the purpose of | 


section, where the number of shares of a class of the capital of the : 
capital stock of a foreign affiliate of a cor 


oration resident in Can- 
ada deemed by subsection 93.1(1) of the Act to be owned by a 
person at a particular time is different from the number so Sa od 
immediately before the particular time - / 


(a) if the number of shares of that class fend to be owned | 
__ by the person has decreased, the person is deemed to have dis- 


/ posed of, at the particular time, the number of share of et 


class equal to the amount of the decrease; 


(b) if the number of shares of that class. joan to be ow 5 
by the person has increased, the person is deemed to have ac- _ 
quired, at the particular time, the number of ene of ae class 


(c) a person (in this paragraph referred to as the ‘ ‘seller”’) that i is 
deemed by paragraph (a) to have disposed of, at a particular 
time, shares of a class is deemed © dispose 
shares to the persons (in this paragraph referred to as the “ac- 


_ quirers”) deemed in paragraph (b) to have acquired shares of 
~ that class at that time and the number of shares of that class — 


deemed to have been acquired at that time by a particular ac- 
quirer from the seller Sal be d “termined by the formula 


: vos 


B is the ne chase of at class sie a of ey ‘the : 
seller at that time, and 


-C is the number of sh es of that cla nee y all ac- : 
quirers at that time; and : 


seller’) deco in we (a) to nts Perea of shares of . 
that class at that time and the number of shares of that class 


deemed to have been disposed of by the seller to a particu 
acquirer at tna time hal be determined Py the formula 


SABC). 
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where 


A is the pute of shares of that class disposed of ey the 
seller, 


B is the number of shares of that class acquired by the ee 


ular acquirer at that time, and — 


C is the number of shares of that “aks time disposed or : all 


sellers at that time. 


Technical Notes: New subsection 93.1(1) of the Age deems, for cortaln purposes, a 
member of a partnership to own its proportionate number of shares of a non-resident 
corporation held by a partnership. New subsection 5905(14) of the Regulations ap- 
plies where the number of shares of a foreign affiliate of a corporation resident in 
Canada deemed to be owned by a person under subsection 93. 1) increases: or 
decreases, / 


Where the number of shares deemed to i held by the perso 
person is deemed to have disposed of shares to the extent 
number of shares deemed to be held by the person has 
deemed to have acquired shares to the extent of the i incre 
as having acquired shares of class are treated as having a 
tionately from persons that are treated as having we 
vice versa. 


(15) [Equity percentage, surplus. entitiement 
entitlement. percentage — shares owned 
ship] — In determining, 


(a) for the purpose of this Part (other than seven 5904), | the 


equity percentage at any time of a person in a corporation, © 


(b) for the purpose of this section, the surplus entitlement a 
1ed by a corporation resident in Canada 


any time of a st 
of the capital sto 


a foreign affiliate of the corporation 


respect of a particular foreign affiliate of the corporation, and 
(c) for the purposes of this Part and of the definition ‘ ‘surplus 


entitlement percentage” in subsection 95(1) of the Act, the sur- 
plus entitlement percentage at any time of a corporation resi- 


dent in Canada in respect of a particular foriee affiliate of the 


corporation, 


where at any time shares of a class of the cme 
ration are owned by a partnership or are dee 
section to be owned by a partnership, those s 
be owned at that time by each member of th 
portion equal to the proportion of all such 


(d) the fair market value of the member’s interests in the part- 


nership at that time 
is of 


(e) the fair market value of all members’ interest in ‘the part 
nership at that time. 


Technical Notes: New subsection 5905(15) applies to determine the oe per- 

centage (other than for section 5904), surplus entitlement of a share and the surplus _ 
entitlement percentage at any time of a corporation resident in Canada in respect of a 

particular foreign affiliate of the corporation where the shares of the foreign affiliate 
are property of a partnership. Each member of the partnership is deemed to own that 
proportion of the number of the shares held by the partnership that the fair market _ 
value of the member’s interest in the partnership is of the fair market value of all the _ 


members’ interests in the partnership. 

Application: The March 16, 2001 draft regulations (foreign affiliates — partner- 
ships), subsec. 3(4), will add subsecs. 5905(14) and (15), applicable after November 
1999, : 


Proposed Addition — Reg. 5905(16)-(23) 


(16) [“Exempt deficit allocation”] — The exempt deficit allo- 
cation, of a particular relevant foreign affiliate in respect of a cor- 
poration resident in Canada, in respect of disposed shares of the 
particular foreign affiliate of the corporation resident in Canada, 
that issued the disposed shares (in this subsection referred to as 
the “issuing foreign affiliate”) is, if the particular relevant foreign 
affiliate has, at the balance adjustment time, an amount of taxable 
surplus in respect of the corporation resident in Canada and the 
issuing foreign affiliate has, at that time, an amount of consoli- 
dated exempt deficit (as determined under paragraph 5902(1)(b)), 
in respect of the corporation resident in Canada, in respect of the 
disposition of the disposed shares, that exceeds the amount of its 


stock of a corpo- 


Reg. 
S. 5905(16) 


consolidated exempt surplus (as determined un:er paragraph 
5902(1)(a)), in respect of the corporation resident in Canada, in 
respect of the disposition of the disposed shares, 


(a) th 


amount determined by the formula 


. le x [(A-B) x oe 


the amount ot the i issuing foreign affiliate’s consalidaied 
exempt deficit (as determined under paragraph 5902(1)(b)), 
_ in respect of the corporation resident in Canada, in respect 
of the disposition of the disposed shares, 


B is the amount of the issuing foreign affiliate’ s consolidated 
exempt surplus (as determined under paragraph 
5902(1)(a)), in respect « f the orporation resident in Can- 
ada, in Tespect | of the d of the disposed shares, 


ft articular relevant for- 
eign affiliate’s taxable : s spect of the corporation 
resident in Canada, immediatel before the disposition of 
the disposed shares, that can reasonably be considered to 
have been included in computing the amount of the issuing 

_ foreign affiliate’s consolidated taxable surplus (as deter- 
_ mined under paragraph 5902( 1)(c)), in respect of the corpo- 


ration resident in Canada, in respect of the wees of 


__ the disposed shares, 


_ ners sabaatacapli (a1), the surplus entitlement 
percentage, of the issuing foreign affiliate, in respect of 

_ the particular relevant foreign affiliate, that would be 
determined under subsections 5905(10) to (13) at the 
balance adjustment time if the issuing foreign affiliate 

_ were the “corporation resident in Canada” referred to in 
those subsections and tI rticular relevant foreign af- 
iliate were the ‘ ‘parti 1 isn ae referred to 
= os alee 


‘foreign affiliate is the i issu- 
ing foean affiliate, L and 


(b) if the amount determined, in respect of the particular rele- 
vant foreign affiliate, for the description of D or E in the 
formula in paragraph (a) is nil, nil. 
Technical Notes: New subsection 5906(16) defines the expression “exempt deficit 
alloc: i ion”, which sets out adjustments to a foreign affiliate’s taxable surplus, in re- 
of he « corporation resident in Canada, in respect of consolidated exempt deficit 
consolidated exempt deficit exceeds consolidated exempt surplus, in respect of 
| rporation resident in Canada, in respect of the disposition of the disposed 
shares. The subsection adopts, from subsection 5905(8) of the Regulations, the terms 
aoe relevant foreign affiliate”, “balance adjustment time”, and “disposed 
shares”. 


The exeaipt deficit allocation in respect of the corporation resident in Canada of the 
particular relevant foreign affiliate in respect of disposed shares of the foreign affili- 
ate of the corporation resident in Canada that issued the disposed shares (the “issuing 
foreign affiliate”) is, if the particular relevant foreign affiliate has, at the balance 
adjustment time, an amount of taxable surplus in respect of the corporation resident 
in Canada and the issuing foreign affiliate has, at that time, an amount of consoli- 
dated exempt deficit (as this amount is determined under paragraph 5902(1)(b)), in 
respect of the corporation resident in Canada, as a result of the disposition of the 
disposed shates, that exceeds the amount of its consolidated exempt surplus (as this 
amount is determined under paragraph 5902(1)(a)), in respect of the corporation resi- 
dent in Canada, as a result of the disposition of the disposed shares, 


* the amount determined by the formula: 


I/E x [(A-B) x C/D] 
where 


A is the amount of the issuing foreign affiliate’s consolidated exempt deficit 
(as this amount is determined under paragraph 5902(1)(b)), in respect of the 
corporation resident in Canada, in respect of the disposition of the disposed 
shares, 
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Bis the amount of the issuing foreign affiliate’s consolidated exempt surplus 
(as this amount is determined under paragraph 5902(1)(a)), in respect of the 
corporation resident in Canada, in respect of the disposition of the disposed 
shares, : 


Cis the portion of the amount of the particular relevant foreign affiliate’s taxa- 
ble surplus, in respect of the corporation resident in Canada, immediately 
before the disposition of the disposed shares, that can reasonably be consid- 

ered to have been included in computing the amount of the issuing foreign 
affiliate’s consolidated taxable surplus (as this amount is determined under 
paragraph 5902(1)(c)), in respect of the corporation resident in Canada, as a 
result of the disposition of the disposed shares, 


D_ is the amount, if any, by which the issuing foreign affiliate’s consolidated 
taxable surplus (as this amount is determined under paragraph 5902( 1)(a)), 
in respect of the corporation resident in Canada, in respect of the disposition 
of the disposed shares, and 


E is, if the particular relevant foreign affiliate is the issuing foreign affiliate, 1, 
or, if the particular relevant foreign affiliate is not the issuing foreign affili- 
ate, the surplus entitlement percentage of the issuing foreign affiliate, in re- 
spect of the particular relevant foreign affiliate, that, under subsections 
5905(10) to (13). would be determined, at the balance adjustment time, if the 
issuing foreign affiliate were the “corporation resident in Canada” referred 
to in those subsections and the particular relevant foreign affiliate were the 
“particular foreign affiliate” referred to in those subsections; and 


+ if the amount determined, in respect of the particular relevant foreign affiliate, 
for the description of either D or E in the formula above is nil, the amount deter- 
mined by the formula is deemed to be nil. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


(17) (“Exempt deficit reduction”]— The exempt deficit re- 
duction, in respect of a corporation resident in Canada, of a partic- 
ular relevant foreign affiliate of the corporation resident in Can- 
ada, in respect of disposed shares, is 


(a) if the particular relevant foreign affiliate has, at the balance 
adjustment time, an amount of exempt surplus, in respect of 
the corporation resident in Canada, and the particular foreign 
affiliate, of the corporation resident in Canada, that issued the 
disposed shares (in this subsection referred to as the “issuing 
foreign affiliate’) has, at the balance adjustment time, consoli- 
dated exempt surplus (as determined under subparagraph 
5902(1)(a)), in respect of the corporation resident in Canada, 
in respect of the disposition of the disposed shares, that ex- 
ceeds the amount of its consolidated exempt deficit (as deter- 
mined under paragraph 5902(1)(b)), in respect of the corpora- 
tion resident in Canada, in respect of the disposition of the 
disposed shares, 


(i) the amount determined by the formula 


A/B x C/D 
where 


A is the portion of the amount of the particular relevant 
foreign affiliate’s exempt surplus, in respect of the cor- 
poration resident in Canada, at the balance adjustment 
time, that can reasonably be considered to have been in- 
cluded in computing the amount of the issuing foreign 
affiliate’s consolidated exempt surplus (as determined 
under paragraph 5902(1)(a)), in respect of the corpora- 
tion resident in Canada, in tespert of the oe of 
the disposed shares, 


B is the amount of the issuing foreign sili: s consoli- 
dated exempt surplus (as determined under paragraph 
5902(1)(a)), in respect of the corporation resident in 
Canada, in respect of the disposition of the disposed 
shares, 


C is the amount of the issuing foreign affiliate’s consoli- 
dated exempt deficit (as determined under paragraph 
5902(1)(b)), in respect of the corporation resident in 
Canada, in respect of the disposition of the disposed 
shares, and 

D is 

(A) subject to clause (B), the surplus entitlement per- 
centage, of the issuing foreign affiliate, in respect of 
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the particular relevant foreign affiliate, that, under 
subsections 5905(10) to (13), would be determined, 
at the balance adjustment time, where the issuing 
foreign affiliate were the “corporation resident in 
Canada” referred to in those subsections and the par- 
ticular relevant foreign affiliate were the “particular 
foreign affiliate” referred to in those subsections, and 


(B) where the particular relevant foreign affiliate i is 
the issuing foreign affiliate, 1, and 


(ii) if the value determined, in respect of the particular ee 
vant foreign affiliate, for the description of any of A, B or 
D in the formula in subparagraph @ is nil, nil; and 


(b) the amount of the particular relevant foreign affiliate’s ex- 
empt surplus, in respect of the corporation oo in Canada, 
at the balance adjustment time, if 


(i) the particular relevant foreign affiliate has, at the bali 
ance adjustment time, an amount of exempt surplus, in re- 
spect of the corporation resident in Canada, and 


(ii) the issuing foreign affiliate has, at that time, an amount 
of consolidated exempt deficit (as determined under para-— 
graph 5902(1)(b)), in respect of the corporation resident in 
Canada, in respect of the disposition of the disposed shares 
that is equal to or greater than the amount of its consoli- 
dated exempt surplus (as determined under paragraph 
5902(1)(a)), in respect of the corporation resident in Can- 
ada, in respect of the disposition of the disposed shares. 


Technical Notes: New subsection 5905(17) defines the expression “exempt deficit 

reduction’, which determines the reduction of the exempt surplus of a particular rele- 

vant foreign affiliate in respect of the consolidated exempt deficit of the issuing for- 

eign affiliate where the issuing foreign affiliate has consolidated exempt surplus in 

excess of consolidated exempt deficit, in respect of the corporation resident in Can-_ 
ada. The subsection adopts, from subsection 5905(8) of the Regulations, the terms 

“particular relevant foreign affiliate’, “balance adjustment time’, and “disposed 

shares’. 


The exempt deficit reduction, in respect of the corporation resident in Canada, of a 
particular relevant foreign affiliate in respect of disposed shares is 


» if the particular relevant foreign affiliate has, at the balance adjustment time, an 
amount of exempt surplus, in respect of the corporation resident in Canada, and 
the foreign affiliate of the corporation resident in Canada that issued the disposed 
shares (the “issuing foreign affiliate”) has, at the balance adjustment time, con- 
solidated exempt surplus (as this amount is determined under paragraph 
5902(1)(a)), in respect of the corporation resident in Canada, in respect of the 
disposition of the disposed shares, that exceeds the amount of its consolidated 
exempt deficit (as this amount is determined under paragraph 5902(1)(b)), in re- 
spect of the corporation resident in Canada, in respect of the disposition of the 
disposed shares, 


* the amount determined by the following formula 


A/B x C/D 
where : 

A is the portion of the amount of the particular relevant foreign affiliate’s 
exempt surplus, in respect of the corporation resident in Canada, in re- 
spect of the disposition of the disposed shares, at the balance adjustment 
time, that can reasonably be considered to have been included in com- 
puting the amount of the issuing foreign affiliate’s consolidated exempt 
surplus (as that amount is determined under paragraph 5902(1)(a)). in 
respect of the corporation resident in Canada, in respect of the disposi- 
tion of the disposed shares, 


Bis the amount of the particular foreign affiliate’s consolidated exempt 
surplus (as determined under paragraph 5902(1)(a)), in respect of the 
corporation resident in Canada, in respect of the disposition of the dis- 
posed shares, 


C__ is the amount of the issuing foreign affiliate’s consolidated exempt defi- 
cit (as this amount is determined under paragraph 5902(1)(b)), in respect 
of the corporation resident in Canada, in respect of the disposition of the 
disposed shares, and 


D_ is, if the particular relevant foreign affiliate is the issuing foreign affili- 
ate, 1, or, in the case where the particular relevant foreign affiliate is not 
the issuing foreign affiliate, the surplus entitlement percentage of the 
issuing foreign affiliate, in respect of the particular relevant foreign af- 
filiate, that, under subsections 5905(10) to (13), would be determined, at 
the balance adjustment time, if the issuing foreign affiliate were the 
“corporation resident in Canada” referred to in those subsections and the 
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particular relevant foreign affiliate were the “particular foreign affiliate” 
referred to in those subsections; 


* where the amount determined, in respect of a particular relevant foreign affiliate, 
for the description of any of A, B or D in the formula is nil, the ‘amount deter- 
mined by the formula is deemed to be nil: and : 


* if the particular relevant foreign affiliate has, at the fais adjustment time, an 
amount of exempt surplus in respect of the corporation resident in Canada and 
the issuing foreign affiliate has an amount of consolidated exempt deficit (as this 
amount is determined under paragraph 5902(1)(b)), in respect of the corporation 
resident in Canada, in respect of the disposition of the disposed shares that is 
equal to or greater than the amount of its consolidated exempt surplus (as this 
amount is determined under paragraph 5902(1)(a)), in respect of the corporation 
resident in Canada, in respect of the disposition of the disposed shares, the 
amount of that particular relevant foreign affiliate’s exempt surplus. 


(18) (“Exempt surplus reduction”] — The exempt surplus re- 
duction in respect of a corporation resident in Canada, of a partic- 
ular relevant foreign affiliate in respect of disposed shares 1 1s 


(a) the amount determined by the formula 


AJBxCxD 
where 


A is the portion of the amount of the poe, felevant for- 
eign affiliate’s exempt surplus, in respect of the corporation 
resident in Canada, at the balance adjustment time, that can 
reasonably be considered to have been included in comput- 
ing the amount of the consolidated exempt a in re- 
spect of the corporation resident in Canada 


fo ign affili- 
ate, of the corporation resident in Canada, that issued the 
disposed shares (referred to in this subsection as the “issu- 
ing foreign affiliate”), in respect of the SS of the 
disposed shares, 


B is the amount of the issuing foreign affiliate’ s consolidated 
exempt surplus (as determined under paragraph 
5902(1)(a)), in respect of the corporation resident in Can- 
ada, in respect of the disposition of the disposed shares, 


C is the portion of the disposition dividend that is, because of 
an election made under subsection 93(1) or (1.2) of the Act 
in respect of the disposition of the disposed shares, received 
on the disposed shares by the person that disposed of those 
shares and that is prescribed by paragraph 5900(1)(a) to 
have been paid out of the issuing foreign affiliate’s exempt 
surplus, in respect of the corporation resident in Canada, 
and 


D is the specified adjustment factor, in respect of the corpora- 
tion resident in Canada, in respect of the particular relevant 
foreign affiliate, of the person that disposed of the disposed 
shares; 


(b) if the amount determined, in respect of the particular rele- 

vant foreign affiliate, for either of A or B, in the formula in 

paragraph (a) is nil, nil; and 

(c) if an amount is determined, in respect of the parilouler Wie: 

vant foreign affiliate, under paragraph (17)(b), nil. 
Technical Notes: New subsection 5905(18) defines the expression “exempt sur- 
plus reduction”, which determines the reduction of the exempt surplus, in respect of 
the corporation resident in Canada, of a particular relevant foreign affiliate in respect 
of the disposition dividend of the issuing foreign affiliate where the issuing foreign 
affiliate has consolidated exempt surplus in excess of consolidated exempt deficit in 
respect of the corporation resident in Canada. The subsection adopts, from subsection 
5905(8) of the Regulations, the terms “particular relevant foreign affiliate”, “balance 
adjustment time’’, “disposed shares” and “disposition dividend”. 
The exempt surplus reduction in respect of the corporation resident in Canada of a 
particular relevant foreign affiliate, in respect of the disposition of the disposed 
shares is 

* the amount determined by the formula 


A/BxCxD 


where 
A is the portion of the amount of the particular relevant foreign affiliate’s ex- 
empt surplus, in respect of the corporation resident in Canada, at the balance 
adjustment time, that can reasonably be considered to have been included in 


Reg. 
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computing the amount of the consolidated exempt surplvs, in respect of the 
corporation resident in Canada, in respect of the disposition of the disposed 
shares, (as this amount is determined under paragraph 5902(1)(a)) of the par- 
ticular foreign affiliate of the corporation resident in Canada that issued the 
disposed shares (the “issuing foreign affiliate”), 


Bis the amount of the i issuing foreign affiliate’s consolidated exempt surplus 
(as this amount is deine under paragraph 5902(1)(a)), in respect of the 
corporation resident in Canada, in respect of the disposition of the disposed 
shares, as a result of the disposition of the disposed shares, 


C is the portion of the disposition dividend that, because of an election made 
under subsection 93(1) or (1.2) of the Act as a result of the disposition of the 
disposed shares, was received on the disposed shares by the person dispos- 
ing of them, that is prescribed by paragraph 5900(1)(a) to have been paid out 

_ of the issuing foreign affiliate’s exempt surplus, in respect of the corporation 
resident in Canada, and 


D is the specified adjustment factor (a term also defined in subsection 

_5905(23)). in respect of the corporation resident in Canada, in respect of the 
_ particular relevant foreign affiliate, of the person that disposed of the dis- 
5 Posed shares; 


sit either A or Bof the formula is determined to be nil in respect of the particular 
foreign affiliate, the amount determined by the formula is deemed to be nil; and 


* if an amount is determined respect of the particular relevant foreign affiliate, 
under paragraph (b) of subsection 5905(17) (which subsection defines the ex- 
pression “exempt deficit reduction”), the amount determined by the formula is 
deemed to be nil. 


(19) [“Taxable deficit allocation”] — The taxable deficit allo- 
cation, of a particular relevant foreign affiliate of a corporation 
resident in Canada, in respect of disposed shares of the particular 
foreign affiliate, of the corporation resident in Canada, that issued 
the disposed shares (in this subsection referred to as the “issuing 
foreign affiliate’’) is, if the particular relevant foreign affiliate has, 
at the balance adjustment time, an amount of exempt surplus in 
respect of the corporation resident in Canada and the issuing for- 
eign affiliate has, at that time, an amount of consolidated taxable 
deficit (as determined under paragraph 5902(1)(d)), in respect of 
the corporation resident in Canada, in respect of the disposition of 
the disposed shares, that exceeds the amount of the issuing foreign 
affiliate’s consolidated taxable surplus (as determined under para- 
graph 5902(1)(c)), in respect of the corporation resident in Can- 
ada, in respect of the disposition of the disposed shares, 


(a) the amount determined by the formula 
if <1 A-B)x CDI 


where 


A is the amount of the i issuing foreign affiliate’s consolidated 
taxable deficit (as determined under subparagraph 
5902(1)(d)), in respect of the corporation resident in Can- 
ada, in respect of the disposition of the disposed shares, 


B_ is the amount of the issuing foreign affiliate’s consolidated 
taxable surplus (as determined under subparagraph 
5902(1)(c)), in respect of the corporation resident in Can- 
ada, in respect of the disposition of the disposed shares, 


C is the portion of the amount of the particular relevant for- 
eign affiliate’s exempt surplus, in respect of the corporation 
resident in Canada, immediately before the disposition of 
the disposed shares, that may reasonably be considered to 
have been included in computing the amount of the issuing 
foreign affiliate’s consolidated exempt surplus (as deter- 
mined under paragraph 5902(1)(a)), in respect of the corpo- 
ration resident in Canada, in respect of the disposition of 
the disposed shares, 


D is the amount of the issuing foreign affiliate’s consolidated 
exempt surplus (as determined under paragraph 
5902(1)(a)), in respect of the corporation resident in Can- 
ada, in respect of the disposition of the disposed shares, and 

E “is 

(i) subject to subparagraph (ii), the surplus entitlement 
percentage, of the issuing foreign affiliate, in respect of 
the particular relevant foreign affiliate, that would be 
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Reg. 
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determined under subsections 5905(10) to (13) at the 

balance adjustment time, where the i issuing foreign affil- 
iate were the “corporation resident in Canada” referred 
to in those subsections and the particular relevant 
eign affiliate were the “particular foreign affiliate” 
ferred to in those pein 20g : 


issuing foreign affiliate, 1, and 


(b) where the amount determined, in respect of the particula 
relevant foreign affiliate, for the description of D or Ei in the 
formula in paragraph (a) is nil, nil. 


Technical Notes: New subsection §905(19) defines the ‘expression “tax: e deficit 
allocation”, which determines adjustments to a foreign affiliate’s exempt surplus in 
respect of the corporation resident in Canada, in respect of consolidated taxable defi 
cit, where consolidated taxable deficit exceeds consolidated taxable surplus, in 1 
spect of the corporation resident in Canada, in respect of the disposition of the dis 
posed shares. The subsection adopts, frem subsection $905(8) of the Regulations, the 
terms “particular relevant foreign affiliate”, “balance adjustment time 
posed shares”. 


Thé taxable deficit allocation of a particular relevant foreign affiliate, in ieee of 
disposed shares of the foreign affiliate of the corporation resident in Canada that 
issued the disposed shares (the “issuing foreign affiliate”) is, if the particular relevant 
eee affiliate ae at the balance aan time, an amount of anes supa } in 
that time, an amount of consolidated taxable deficit Gs doce under See 
5902(1)(d)), in respect of the corporation resident in Canada, in respect of the dispo- 
sition of the disposed shares, that is equal to or greater than the amount of the issuing 
foreign affiliate’s consolidated taxable surplus (as this amount is determined under 
paragraph 5902(1)(c)), in respect of the a resident i in Canada, in respect of 
the disposition of the disposed shares, - 


* the amount determined by the formula 


1/E x (A-B) AD 


where 


A is the amount of the issuing foreign affiliates consolidated taxable deficit | 
(as this amount 1s determined under paragraph 5902(1)(d)), in respect of the 
corporation resident in Canada, in Tespect of the Grane of the disposed 
shares, . 


B_ is the amount of the issuing foreign affiliate’ s consolidated taxable surplus 
(as this amount is determined uneer paragraph §902(1\(c)), in respect of the 
corporation resident in a in ete a the — of Pe disposed 
shares, LO _. ce 


Cis the ponien of the amount of the particular eleven foreign affiliate’s ex- 
empt surplus, in respect of the corporation resident in Canada, immediately 
before the disposition of the disposed shares, that can reasonably be consid-_ 
ered to have been included in computing the amount of the issuing foreign 
affiliate’s consolidated exempt surplus (as this amount is determined under 
paragraph 5902(1)(a)), in respect of the corporation nonen 3 in es in 
respect of the disposition of the ae shares, 


D_ is the amount of the issuing foreign « affiliate’ s consolidated exempt surplus 
(as this amount is determined under paragraph 5902(1)(a)) ), in respect of the 
corporation resident in Canada, in respect of the © disposition of the chee 
shares, and l LO / 


Eis, if the particular relevent foreign affiliate is the issuing foreign affiliate, 
equal to |, and, if the particular relevant foreign affiliate is not the issuing 
foreign affiliate, equal to the surplus entitlement percentage of the issuing — 
foreign affiliate, in respect of the particular relevant foreign affiliate, that, 
under subsections 5905(10) to (13), would be determined, at the balance ad- 
justment time, if the i issuing foreign affi liate were the “corporation resident 
in Canada” referred to in those subsections and the particular relevant for- 
eign affiliate were the “particular feign affiliate” referred to in those ae 
sections; and 


* if the amount determined, in respect of 4 partial wlevon, ©rcign ee 
the description of any of D or E in the formula is. wa, the amount ie by 
the formula is deemed to be nil. - 


Related Provisions: ITA 257 — Negative amounts in formulas. 


(20) [“Taxable deficit reduction”] — The taxable deficit re- 
duction, in respect of a corporation resident in Canada, of a partic- 
ular relevant foreign affiliate of the corporation resident j in Can- 
ada, in respect of disposed shares, is 


(a) if the particular relevant foreign. affiliate has, at the balance 
adjustment time, an amount of taxable surplus, in respect of 
the corporation resident in Canada, and the particular foreign 
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ffiliate, of the corporation resident in Canada, that issued the : 
disposed shares (in this subsection referred to as the “issuing 
foreign affiliate”) has, at the balance adjustment time, consoli- 


'5902(1)(0)), in re pect OF the co 
in respect of the Sspositon: of the disposed shares, ‘that ex- 


taxable deficit (as. detsvoilned abides paragraph 5902(1)(d)), in 
_respect of the corporation Tesident in ae in Pars oF the 


- foreign affiliate’s taxable surplus, in respect of the cor- 
poration, at the balance adjustment time, that can Tea-— 
sonably be considered to have been it in com 

ing the amount of the issuing foreign affiliate’ S 
consolidated taxable surplus (as determined under para-_ 
graph 5902( 1)(©)), i in respect of the corporation resident — 
in Canada, in eee of the mee of aS eee 


B is the amount of th : ssuing foreign afruae s oe 

_ dated taxable surplus (as determined under paragraph 

/ - 5902(1)(c)), n respect of the corporation resident in — 
Canada, in es sa the aes us of the disposed _ 
shares, 


C is the amount of the | issuing oe affilints: $ consoli- 
_ dated taxable deficit (as determined under paragraph 
- 5902(1)(d)),. in respect of the corporation resident in 

Canada, in ee of the disposition of the es 
shares, 7 : 


Dis 


(A) subject to clause (B), the surplus entitlement per- 
centage, of the issuing foreign affiliate, in respect of | 
the particular relevant foreign affiliate, that would be 
determined under subsections 5905(10) to (13) at the 
balance adjustment time where the issuing foreign 
affiliate were the “corporation resident in Canada” 

referred to in those subsections and the particular rel- 
evant foreign affiliate were the “particular foreign 
affiliate” referred to in those subsections, and 


(B) where the particular relevant foreign affiliate i iS 
the issuing foreign affiliate, 1, and 


(ii) where the amount determined, in respect of the particu- 
lar relevant foreign affiliate, for the description of A, B or 
D in the formula in subparagraph (i) is nil, nil; and 


__(b) the amount of the particular relevant foreign affiliate’s tax-_ 
able surplus, in respect of the corporation Tesident in Cena, 
at the balance adjustment time, if 


@ the particular relevant foreign affiliate has, at the sak 
ance adjustment time, an amount of taxable pea in Te- 
spect of the corporation resident in Canada, and — 


(ii) the i issuing foreign. affiliate has, at that time, an . amount 
of consolidated taxable deficit (as determined under para- 
graph 5902( 1)(d)), in respect of the corporation resident in 
Canada, in respect of the disposition that is equal to or 
greater than the amount of the issuing foreign affiliate’s 
consolidated taxable — surplus (as determined under para- 
graph 5902( 1)(c)), in respect of the corporation resident in 
Canada, in respect of the disposition of the disposed shares. 


Technical Notes: New subsection 5905(20) defines the expression taxable deficit 
reduction, which determines adjustments to a foreign affiliate’s taxable surplus, in 


fespect of the corporation resident i in Canada, where consolidated taxable surplus ex- 


ceeds consolidated taxable deficit, in respect of the corporation resident in Canada, in 
respect of the disposition of the disposed shares. The subsection adopts, from subsec- 
tion 5905(8) of the Regulations, the terms “particular evant join affiliate’, “bal- 
ance adjustment time”, and “disposed shares”. 
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The taxable deficit reduction, in respect of the corporation resident in Canada, of a 
particular relevant foreign affiliate of the corporation resident in Ce cone in respect 
of disposed shares, is 


¢ if the particular relevant foreign affiliate has, at the balance adie 
amount of taxable surplus, in respect of the corporation re 
the particular foreign affiliate of the corporation resident 

_ the disposed shares (the “issuing foreign affiliate”) has, at f 

_ time, consolidated taxable surplus (as this amount is deter : 
5902(1)(c)). in respect of the corporation resident in Canada, in respect of the 


disposition of the disposed shares that exceeds the amount of the issuing foreign 


affiliate’s consolidated taxable deficit (as this amount is determined under para- 


graph 5902(1)(d)), in respect of the corporation resident in Canada, in respect of 


the disposition of the disposed shares, the amount determined by) the female 


A/B x C/D 


where - 2 fe. ay 


A is the portion of the amount of the particular relevant foreign affiliate’ S taxa 
ble surplus, in tespect of the corporation resident i in Canada, at the balance . 
adjustment time, that can reasonably be considered to have been included in — 
computing the amount of the issuing foreign affiliate’s consolidated taxable 


surplus (as this amount is determined under paragraph 5902(1)(©)), in ic 


spect of the corporation resident in Canada, as a result of the disposition of 


the Bieposee shares, 


Bis calculated as the amount of the particular foreign affiliate? ’s consolidated 


taxable surplus (as this amount is determined under paragraph 5902(1)(c)), - 
in respect of the corporation resident in Canada, in teeper’ of ae pe 


of the disposed shares, 


Cis calculated as the amount of the particular Foreige’ al 
taxable deficit (as this amount is determined und 
respect of the corporation resident in Canada, i in 1 
the disposed shares, and 


Dis, where the particular relevant foreign affiliate is the issuing foreign affili- 
ate, 1, and, where the particular relevant foreign affiliate is not the issuing — 
foreign affiliate, the surplus entitlement percentage of the issuing foreign af- 


filiate, in respect of the particular relevant foreign affiliate, that, under sub- 
sections 5905(10) to (13), would be determined, at the balance adjustment 


time. if the issuing foreign affiliate were the “corporation resident in Can- — 
ada” referred to in those subsections and the particular relevant foreign affil- 
iate were the “particular foreign affiliate’ referred to in those subsections, _ 


° 


mined by the formula i is deemed to be nil; and. 


deficit (as this amount is determined under paragraph §902(1)(d)), in respect of 
the corporation resident in Canada, as a result of the disposition that is equal to 
or greater than the amount of the issuing foreign affiliate’s consolidated taxable 
surplus (as this amount is determined under paragraph 5902(1)(d)), in respect of 
the corporation resident in Canada. in respect of the aos of the disposed 
shares, the amount of that taxable surplus. 


(21) [“Taxable surplus reduction”] 


duction, in respect of a corporation resident in Canada, of a partic- 


ular relevant foreign affiliate, in respect of disposed shares, is 


(a) the amount determined by the formula Se 


A/BxCxD 


where 


A is the portion of the amount of the naricutar relevant for- 
eign affiliate’s taxable surplus, in respect of the corporation 
resident in Canada, at the balance adjustment time, that can 
reasonably be considered to have been included in comput- 


ing the amount of the consolidated taxable surplus (as de- 


termined under paragraph 2) 902(1)(c)), in respect of the cor- 
poration resident in Canada, in respect of the disposition of 
the disposed shares, of the particular foreign affiliate, of the 
corporation resident in Canada, that issued the disposed 
shares (in this subsection referred to as the “issuing foreign 
affiliate’), 

B is the amount of the issuing foreign affiliate’s consolidated 
taxable surplus (as determined under — paragraph 
5902(1)(c)), in respect of the corporation resident in Can- 
ada, in respect of the disposition of the disposed shares, 


paragraph — 


‘position of - 


if the amount determined, in respect of the particular relevant foreign affiliate, Co 
for the description of any of A, B or D in the formula is nil, the amount deter- 


if the particular relevant foreign affiliate has, at the balance adjosuneat. time, an 
amount of taxable surplus in respect of the corporation resident in Canada and — 
the issuing foreign affiliate has, at that time, an amount of consolidated taxable 


‘The taxable surpliere: : 
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oe is the portion, of the disposition dividend that is, because of 
_ an election made under subsection 93(1) or (1.2) of the Act, 

_ in respect of the disposition of the disposed shares, received 
on the disposed shares by the person that disposed of those 


_ shares and that is prescribed by paragraph. 5900(1)(b) to 


_ have been paid out of the i issuing foreign affiliate’s taxable 
_, surplus, in respect of the Papen resident in Canada, 
and 


_D. is the specified an ins in ped. of the corpora- 


__ tion resident in Canada, in respect of the particular relevant 


foreign affiliate, of the person that disposed of the sien : 


_ shares; 


6) if the amount determined, in reget of the particular ae 
vant foreign affiliate, for the description of A or B in the 


paragraph (a) is nil, nil; and 


gn affiliate, under paragraph (20)(b), nil, 


Tech cal Notes: New subsection 5905(21) defines the expression “taxable 
plus reduction”, which determines the reduction of the taxable surplus, in respect of 


the corporation resident in Canada, of a particular relevant foreign affiliate in respect 
of the disposition dividend of the issuing foreign affiliate where the i issuing foreign 
affiliate has consolidated taxable sur pins; in excess of consolidated taxable deficit in 
respect of the corporation resident in Canada. The subsection adopts. from subsection 
5905(8) of the Regulations, the terms “particular relevant foreign affiliate”. “balance 
adjustment time”, “disposed shares” and “disposition dividend”. 


The taxable surplus reduction, in respect of the corporation resident in Canad ofa 
particular relevant foreign ae of the corporation resident in Canada, in respect 
of disposed shares, is oo 


* the amount determined by the formt 


where Se 
_ A (1s the portion of the amount of the particular relevant foreign affiliate’s taxa- 
ble surplus, in respect of the corporation resident in Canada, at the balance 
adjustment time, that can reasonably be considered to have been included in 
computing the amount of the consolidated taxable surplus (as this amount is 
etermined under paragraph 5902(1)(c)), in respect of the corporation resi- 
Canada, in. respect of the disposition of the disposed shares, of the 


the’ issuing foreign affiliate”), 


amount is determined under paragraph 5902(1)(c)), in respect of the 
rporation resident in Canada resident, as a result of the disposition of the 
: disposed shares, 


C isthe portion of the disposition dividend that is, because of an election made 

under subsection 93(1) or (1.2) of the Act, in respect of the disposition of the 

disposed shares, received on the disposed shares by the person disposing of 

those shares, that is prescribed by paragraph 5900(1)(b) to have been paid 

out of the issuing foreign affiliate’ § taxable surplus, in reaper! of the corpo- 
ration resident in Canada, and _ 


es Spee ee a ree - respect of the corporation resident in 
Canada, in respect of the someon relevant foreign affiliate, of the person 
disposing of the disposed shares; 


+ if the amount determined for either A or B of the formula is nil, the amount of 
oe by the formula is nil; and — 


2 i an amount is determined in respect of the particular relevant foreign affiliate 
under paragraph (b) of subsection 5905(20) (which subsection defines the ex- 
- pression “taxable deficit reduction”), the amount determined by the formula is 
deemed to be nil. 
(22) [“Underlying foreign tax reduction”] — 
foreign tax reduction in respect of the corporation resident in Can- 
ada, of a particular relevant foreign affiliate of the corporation res- 
ident in Canada, in respect of the disposition of the disposed 
shares, is the amount determined by the following formula 


AXx(B+C)/D 


where 


A is the underlying foreign tax in respect of the corporation resi- 
dent in Canada, at the balance adjustment time, of the particu- 
lar relevant foreign affiliate, 
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Reg. 
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B_ is the taxable deficit reduction, in respect of the corporation — 


resident in Canada, of the particular relevant foreign affiliate 
of the corporation resident in Canada, in respect of the disposi- 
tion of the disposed shares, __ 


C is the exempt deficit allocation, in respect of the corporation — 


resident in Canada, of the particular relevant foreign affiliate 
of the corporation resident in Canada, in respect of the disposi- 
tion of the disposed shares, and 


D is the taxable surplus in respect of the corporation resident in 
Canada of the particular relevant foreign affiliate, at the bal- 
ance adjustment time. - i 

Technical Notes: New subsection 5905(22) defines the expression “underlying 
foreign tax reduction’, which determines the reduction of underlying foreign tax, in 
respect of the corporation resident in Canada, of a particular relevant foreign affiliate 
that is attributable to total deductions from the taxable surplus of the particular rele- 
vant foreign affiliate as a result of a taxable deficit reduction and an exempt deficit 
allocation. The subsection adopts, from subsection 5905(8) of the Regulations, the 
terms “particular relevant foreign affiliate”, “balance adjustment time”, “disposed 
shares” and “disposition dividend”. — 


Underlying foreign tax reduction in respect of the corporation resident in Canada, of 

a particular relevant foreign affiliate of the corporation resident in Canada, in respect 

of the disposition of the disposed shares, is the amount determined by the formula 
A x (B+ 0)/D 

where 


A_ is the underlying foreign tax in respect of the corporation resident in Canada of 
the particular relevant foreign affiliate, at the balance adjustment time, 


B is the taxable deficit reduction, in respect of the corporation resident in Canada, 


of the particular relevant foreign affiliate of the corporation resident in Canada, 
in respect of the disposition of the disposed shares, 


C is the exempt deficit allocation, in respect of the corporation resident in Canada, 
of the particular relevant foreign affiliate of the corporation resident in Canada, 
in respect of the disposition of the disposed shares, and 


D is the taxable surplus in respect of the corporation resident in Canada of the par- 
ticular relevant foreign affiliate, at the balance adjustment time. 


(23) The specified adjustment factor, in respect of a corporation 
resident in Canada, in respect of a particular relevant foreign affil- 
iate of the corporation resident in Canada, of the person that dis- 
posed of disposed shares, in respect of the disposition of the dis- 
posed shares, is the amount determined by the formula 


A/B 
where 
A is 
(a) where the corporation resident in Canada disposed of 
the disposed shares, 100 per cent, and 


_(b) where another foreign affiliate of the corporation resi- 


dent in Canada disposed of the disposed shares, the surplus 
entitlement percentage of the corporation resident in Can- 
ada in respect of that other foreign affiliate, immediately 
before the disposition of the disposed shares, and — 


B is the surplus entitlement percentage of the corporation resi- 
dent in Canada in respect of the particular relevant foreign af- 
filiate, immediately before the disposition of the disposed 
shares. 


Technical Notes: New subsection 5905(23) defines the expression “specified 
adjustment factor”, which is used in subsection 5905(8) of the Regulations and the 
definitions “exempt surplus reduction” and “taxable surplus reduction” in subsec- 
tions 5905(18) and (21), respectively. The subsection adopts, from subsection 
5905(8) of the Regulations, the terms “particular relevant foreign affiliate” and “‘dis- 
posed shares”. 


Specified adjustment factor in respect of a corporation resident in Canada of a partic- 
ular relevant foreign affiliate of that corporation resident in Canada in respect of dis- 
posed shares is the amount determined by the formula 


A/B 
where 
A is, where the corporation resident in Canada disposed of the disposed shares, 100 


per cent, and, where another foreign affiliate of the corporation resident in Can- 
ada disposed of the disposed shares, the surplus entitlement percentage of the 
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disposed shares, and 


ately before the disposition of th 


corporation resident in Canada in respect of that other foreign affiliate, immedi- 


_ is the surplus entitlement percentage of the corporation resident in Canada in 
_ respect of the particular relevant foreign affiliate, immediately before the dispo- 
sition of the disposed shares. _ oo. 
Application: The February 27, 2004 draft regulations (foreign affiliates), subsec. 
2(8), will add subsecs. 5905(16)— (23), applicable in respect of dispositions in respect 
of which an election was made in respect of which the amendments to s. 5902 apply. 


History [S. 5905]: S. 5905 substituted by P.C. 1985-467, February 14, 1985, s. 3, 
Canada Gazette, Part Il, March 6, 1985 as corrected by Canada Gazette, Part I, June 
26, 1985, applicable as to subsec. 5905(1), in respect of acquisitions of shares made 
after November 12, 1981; as to subsec. 5905(2), in respect of redemptions, acquisitions 
or cancellations of shares occurring after November 12, 1981; as to subsecs. 5905(3) 
and (4), in respect of mergers occurring after November 12, 1981; as to subsecs. 
5905(5) and (6), in respect of dispositions of shares made after November 12, 1981 and 
amalgamations and windings-up occurring after November 12, 1981; as to subsec. 
5905(7), in respect of dissolutions occurring after November 12, 1981; as to subsec. 
5905(8), in respect of dispositions of shares made after November 12, 1981; as to sub- 
sec, 5905(9), in respect of issuances of shares occurring after November 12, 1981; and 
as to subsecs. 5905(10) to (13), for the purposes of computations required to be made 
under any of subsecs. 5905(1) to (9), in respect of transactions occurring after Novem- 
ber 12, 1981. 


All that portion of subsec. 5905(1) following para. (d) and all that portion of subsec. 
5905(2) preceding para. (a) substituted; subsec. 5905(7.1) added by P.C. 1980-503, s. 
4, February 8, 1980, Canada Gazette, Part Il, February 27, 1980, as corrected by Can- 
ada Gazette, Part II, March 12, 1980, effective in respect of 1976 er seg. 


Definitions [Reg. 5905]: “amount” — ITA 248(1), Reg. 5907(7); “arm’s length” — 
ITA 251(1); “balance adjustment time” — Reg. 5905(2)(a)(i), (4)(a)(i), (6)(a)(i); 
“class” —ITA 248(6); “consolidated exempt surplus” — Reg. 5902(1)(a); “corpora- 
tion” — ITA 248(1), Interpretation Act 35(1); “direct equity percentage” — ITA 95(4); 
“disposed” — ITA 248(1)“disposition”; “disposed share” — Reg. 5905(2), (4)(a), (8): 
“disposes” — ITA 248(1)*disposition”; “disposing foreign affiliate” — Reg. 5905(7); 
“disposition” — ITA 248(1); “disposition dividend” — Reg. 5905(2)(a), (4)(a), (6)(a), 
(8); “dividend” — ITA 248(1); “equity percentage” — ITA 95(4), Reg. 5905(15); “ex- 
empt deficit” — Reg. 5902(1)-(3), (7), 5905(7)(b), 5907(1); “exempt deficit alloca- 
tion” — Reg. 5905(16); “exempt deficit reduction” — Reg. 5905(17); “exempt earn- 
ings” — Reg. 5907(1), (10); “exempt surplus” — ITA 113(1)(a), Reg. 5902(1)-(3), (7), 
5905(7)(d), 5907(1); “exempt surplus reduction” — Reg. 5905(18); “foreign affili- 
ate” —ITA 95(1), 248(1), Reg. 5907(3); “foreign merger” —ITA 87(8.1); “foreign 
tax applicable” — Reg. 5900(1)(d); “loss” —Reg. 5907(1); “net surplus” — Reg. 
5902(1)—(3), (7), 5907(1); “opening exempt deficit” — Reg. 5905(5)(e), (5.3); “open- 
ing exempt surplus” — Reg. 5905(5)(d), Reg. 5905(5.1); “opening taxable deficit” — 
Reg. 5905(5)(g); “opening taxable surplus” — Reg. 5905(5)(f), (5.2): “opening under- 
lying foreign tax’ — Reg. 5905(5)(h), (5.4); “particular relevant foreign affiliate’ — 
Reg. 5905(2)(a)(i), (4)(a)(i), (8)(a); “person”, “prescribed”, “property” — ITA 248(1); 
“resident” — ITA 250, Reg. 5907(11.2); “resident in Canada” — ITA 250; “share” — 
ITA 248(1); “specified adjustment factor” — Reg. 5905(23): “specified time’ — Reg. 
5905(7.1); “surplus entitlement” — Reg. 5905(10); “surplus entitlement percentage” — 
Reg. 5905(13); “taxable Canadian corporation” — ITA 89(1), 248(1); “taxable defi- 
cit” — Reg. 5902(1)-(3), (7), 5905(7)(c), 5907(1); “taxable deficit allocation” — Reg. 
5905(19); “taxable deficit reduction” — Reg. 5905(20); “taxable earnings” — Reg. 
5907(1), (10); “taxable surplus” — Reg. 5902(1)-(3), (7), 5905(7)(e), 5907(1); “taxa- 
ble surplus reduction” — Reg. 5905(21); “taxation year’ —ITA 249: “taxpayer” — 
ITA 248(1); “underlying foreign tax” — Reg. 5902(1)-(3), (7), 5907(1); “underlying 
foreign tax reduction” — Reg, 5905(22). 


5906. Carrying on business in a country — (1) For the pur- 
poses of this Part, where a foreign affiliate of a corporation resident 
in Canada carries on an active business, it shall be deemed to carry 
on that business 


(a) in a country other than Canada only to the extent that such 
business is carried on through a permanent establishment situ- 
ated therein; and 


(b) in Canada only to the extent that its income therefrom is sub- 
ject to tax under Part I of the Act. 


(2) Where the Government of Canada has concluded an agreement 
or convention with the government of another country for the 
avoidance of double taxation that has the force of law in Canada 
and in which the expression “permanent establishment” is given a 
particular meaning, for the purposes of subsection (1), that expres- 
sion has that meaning with respect to a business carried on in that 
country and, in any other case, has the meaning assigned by subsec- 
tion 400(2). 

Definitions [Reg. 5906]: “active business” —ITA 95(1), Reg. 5907(1); “busi- 
ness” — ITA 248(1); “Canada” — ITA 255, Interpretation Act 35(1); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “foreign affiliate’ —ITA 95(1), 248(1), Reg. 
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5907(3); 
250. 


“permanent establishment” — Reg. 5906(2); “resident in Canada” — ITA 


5907. Interpretation — (1) [Definitions] — For the purposes of 
this Part, 


“active business” has the meaning assigned by subsection 95(1) of 
the Act; 


“controlled foreign affiliate” has the meaning assigned by subsec- 
tion 95(1) of the Act; 


“earnings” of a foreign affiliate of a taxpayer resident in Canada 
for a taxation year of the affiliate from an active business means 


(a) in the case of an active business carried on by it in a country, 


(i) the income or profit from the active business for the year 
computed in accordance with the income tax law of the coun- 
try in which the affiliate is resident, in any case where the 
affiliate is required by that law to compute that income or 
profit, 


(i1) the income or profit from the active business for the year 
computed in accordance with the income tax law of the coun- 
try in which the business is carried on, in any case not de- 
scribed in subparagraph (i) where the affiliate is required by 
that law to compute that income or profit, and 


(ili) in any other case, the amount that would be the income 
from the active business for the year under Part I of the Act if 
the business were carried on in Canada, the affiliate were res- 
ident in Canada and the Act were read without reference to 
subsections 80(3) to (12), (15) and (17) and 80.01(5) to (11) 
and sections 80.02 to 80.04, 


Proposed Amendment — Reg. 
5907(1 )“earnings”(a)(iii) 
Letter from Dept. of Finance, May 16, 2005: 
Dear [xxx] 


I am writing in response to your correspondence dated January 13, 2005 to Mr. Wal- 
lace Conway in connection with the definition “earnings”, of a foreign affiliate of a 
taxpayer resident in Canada, in subsection 5907(1) of the Income Tax Regulations. 


As you note in your correspondence, subparagraph (a)(iii) of the earnings definition 
provides that “earnings” of a foreign affiliate of a taxpayer resident in Canada for a 
taxation year from an active business means the amount that would be the income from 
the active business for the year under Part I of the Income Tax Act if the business were 
carried on in Canada, the foreign affiliate were resident in Canada and the Act were 
read without reference to certain specified provisions of the Act. That subparagraph 
applies only where the foreign affiliate is not required by the income tax law of the 
country in which the foreign affiliate is resident or carries on the business to compute 
the income or profit from the active business. 


You also note that, in the draft technical amendments released by the Minister of Fi- 
nance on February 27, 2004 relating to foreign affiliates, proposed new paragraph 
95(2)(f.1) of the Act provides in part that, for the purposes of subdivision i of the Act, 
the income or loss of a foreign affiliate of a taxpayer from property or from a business 
other than an active business is to be computed as if the business were carried on in 
Canada, the foreign affiliate were resident in Canada and the Act were read without 
reference to certain specified provisions of the Act (including subsection 18(4) of the 
Act). 

You express your concern that subsection 18(4) is one of those specified provisions in 
proposed paragraph 95(2)(f.1) but not in subparagraph (a)(ii1) of the earnings definition 
in subsection 5907(1) of the Regulations. 

It would seem appropriate to amend Part LIX of the Regulations so that, in applying 
subparagraph (a)(iii) of the definition “earnings” in subsection 5907(1) of the Regula- 
tions to determine the amount that would be the foreign affiliate’s income from an 
active business, the Act would be read without reference to subsection 18(4). We are 
prepared to recommend such a change and, consistent with the coming-into-force pro- 
vision proposed in the February 2004 foreign affiliate proposals for new paragraph 
95(2)(f.1), that it apply to taxation years, of a foreign affiliate of a taxpayer, that begin 
after December 20, 2002. 


Thank you for writing. 
Yours sincerely, 


Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch 


Letter from Dept. of Finance, August 17, 2005: 


Dear [xxx], 


Reg. 
. 5907(1) ear 


{ am writing in response to your letter dated May 26, 2005 in connection with the 
definition “earnings”, in subsection 5907(1) of the Income Tax Regulations, which de- 
fines the earnings of a foreign affiliate of a taxpayer resident in Canada for a taxation 
year of the foreign affiliate from an active business. 


In a letter sent to you on May 16, 2005, we informed you of our intention to recom- 
mend that Part LIX of the Regulations be amended in a manner that would result in 
subsection 18(4) of the Income Tax Act being ignored in computing, pursuant to sub- 
paragraph (a)(iit) of the definition “earnings” in subsection 5907(1) of the Regulations, 
the amount of the income from an active business of a foreign affiliate of a taxpayer 
resident in Canada. As well, in that letter, we informed you of our intention to recom- 
mend that such an amendment apply to taxation years of a foreign affiliate of a tax- 
payer that begin after December 20, 2002. 


In your letter, you have requested a change to the recommended effective date for the 
recommended amendment. Your preference would be to have the recommended 
amendment apply to the 1976 and subsequent taxation years of a foreign affiliate of a 
taxpayer resident in Canada. In your view, the recommended amendment has relevance 
for all taxation years of a foreign affiliate of a taxpayer resident in Canada in respect of 
which subparagraph (a)(iii) of the definition “earnings in subsection 5907(1) of the 
Regulations applied to determine the amount of the income from an active business of 
the foreign affiliate. In. particular, you are concerned that, if the recommended amend- 
ment were made effective, as was originally indicated, for taxation years of a foreign 
affiliate of a taxpayer resident in Canada that begin after December 20, 2002, the for- 
eign affiliate would have foreign accrual property income and taxable surplus in prior 
years because of the technical deficiencies that the recommended amendment would 
correct. While you have presented no evidence that the relevant rules in the Act and the 
Regulations have been administered by the Canada Revenue Agency in this manner in 
the past. you do present understandable concerns. 


After further consideration prompted by your letter, we are not prepared to recommend 
that the aforementioned amendment apply to the 1976 and subsequent taxation years. 
As you know, however, a series of amendments to the foreign affiliate rules has been 
proposed with effect, on election by the taxpayer, to taxation years of the foreign affili- 
ates of the taxpayer that begin after 1994. _ Consequently, we will continue to recom- 
mend that the recommended amendment concerning the earnings definition apply to 
taxation years of a foreign affiliate of a taxpayer that begin after December 20, 2002 
(the “applicable taxation years” of the foreign affiliate), but will also recommend that, 
where a taxpayer so elects in respect of all its foreign affiliates, it apply to taxation 
years of each foreign affiliate of the taxpayer that begin after 1994 (referred to as the 
“applicable taxation years” of the foreign affiliate, if that election is made). As well. it 
will be recommended that there be available to a corporation resident in Canada, 
whether or not it has made that election, an additional election such that, where the 
corporation resident in Canada so elects in respect of all its foreign affiliates, Part LIX 
of the Regulations would provide that, for the purposes of calculations made at any 
time in the applicable taxation years of the foreign affiliate, the amount of the exempt 
and taxable surplus, the exempt and taxable deficit and the underlying foreign tax of 
the foreign affiliate in respect of the corporation resident in Canada be determined as if 
the recommended amendment concerning the earnings definition applied for the 1976 
and subsequent taxanion years of the foreign affiliate. 


« 


Thank you for writing. 
Yours sincerely, 


Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch 


adjusted in each case in accordance with subsections (2), (2.1), 
(2.2) and (2.9) and, for the purposes of this Part, to the extent 
that the earnings of an affiliate from an active business carried 
on by it cannot be attributed to a permanent establishment in any 
particular country, they shall be attributed to the permanent es- 
tablishment in the country in which the affiliate is resident and, 
if the affiliate is resident in more than one country, to the perma- 
nent establishment in the country that may reasonably be re- 
garded as the affiliate’s principal place of residence, and 


(b) in any other case, the total of the amounts by which the in- 
come for the year from an active business of an affiliate is in- 
creased because of paragraph 95(2)(a) of the Act; 


Proposed Amendment — Reg. 5907(1)“earnings”(b) 


(b) in any other case, the total of all the amounts required by 
paragraph 95(2)(a) of the Act to be included in computing the 
affiliate’s income for the year from an active business; 


Application: The February 27, 2004 draft regulations (foreign affiliates), subsec. 
3(2), will amend para. (b) of the definition “earnings” in subsec. 5907(1) to read as 
above, applicable to taxation years, of a foreign affiliate of a taxpayer, that begin 
after December 20, 2002. 

S. 9 of the draft regulations provides that if a foreign affiliate of a taxpayer referred 
to in the above amendment makes a valid “Global Section 95 Election” under subsec. 
133(68) of the February 27, 2004 draft legislation (see Application and Technical 
Notes to Proposed Amendment to ITA 95(2)(a)), then the amendment is applicable to 
taxation years, of all foreign affiliates of the taxpayer, that begin after 1994. 
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Reg. 
S. 5907(1) ear 


of the definition © comin? in subsection 5907(1) of the Regulations is propose Ao 
be amended to ensure that “earnings” will reflect Mie total of all amounts required : 
paragraph 95(2)(a) to be included (either a’ 
affiliate’s income for the year from an activ € business. For more detail, refer to. 
commentary to paragraph IS(2)(a 


The amendment to paragraph (b) 0 
applies to taxation years, of a foreign affiliate of a taxpayer, that begin ahter Deena: 
ber 20, 2002. Note that this amendment is included in the Global Section 95 Election 
package described at the beginning of the commentary to section 95 of the Act 


“exempt deficit’ of a foreign affiliate of a corporation in respect of 
the corporation at any time means the amount, if any, by which 


(a) the total of all amounts each of which is an amount deter- 
‘mined at that time under any of subparagraphs (i) to (vi) of the 
description of B in the definition “exempt surplus” in this 
subsection 


exceeds 
(b) the total of all amounts each of which is an amount deter- 


mined at that time under any of subparagraphs (i) to (vii) of the 
description of A in that definition; 


Proposed Amen iment — Reg. 907(1)"ex pt 
 deficit’(b) 
(b) the aa of all amounts each of Heke is an 1 amount deter- 


mined at that time under any 
the description of A in that definition; 


See a ein a1, 2004 draft ‘regulations oreian affiliates), ieee 
ii 90’ 


plicable on the same bos as the anendinen: to Ree. 590% ‘earings (b). 
Mog ies. Notes: The definition * ‘exempt defi icit” of a fore 


affiliate of a tax 


is eleyact for the purposes of computing the surpluses of the foreign affiliate. 


The amendeat to the definition “ex xempt deficit” ofa foreign affiliate of 


new eer (viii) of the description of A in the definition “exempt sup” in 
subsection 5907(1) of the Regulations. / | 


The proposed amendment to ‘the definition * a 
applies to taxation years, of a foreign affiliate of a taxpayer, that begin after Decem-_ 
ber 20, 2002. Note that this amendment is included in the Global Section 95 Election 
package described at the beginning of the commentary to section 95 of the Act. 


Related Provisions: Reg. 5905(2)(a)(iv), (2)(b) — Inclusion in exempt deficit on 
acquisition or cancellation of share; Reg. 5905(4)(a)(iv) — Inclusion in exempt deficit 
on disposition of share; Reg. 5905(5.1) — Exempt deficit after amalgamation of corpo- 
ration holding foreign affiliate; Reg. 5905(5.2) — Exempt deficit after windup of cor- 
poration holding foreign affiliate; Reg. 5905(6)(a)(iv) — Computation of exempt 
deficit. 


“exempt earnings” of a particular foreign affiliate of a particular 
corporation for a taxation year of the particular affiliate is the total 
of all amounts each of which is 


(a) the amount by which the capital gains of the particular affili- 
ate for the year exceed the total of 


(i) the amount of the taxable capital gains for the year re- 
ferred to in the description of B in the definition “foreign ac- 
crual property income” in subsection 95(1) of the Act, 


(ii) the amount of the taxable capital gains for the year re- 
ferred to in subparagraphs (c)(i) and (d)(iii) of the definition 
“net earnings” in this subsection, and 


(ili) the portion of any income or profits tax paid to the gov- 
ernment of a country for the year by the particular affiliate 
that can reasonably be regarded as tax in respect of the 
amount by which the capital gains of the particular affiliate 
for the year exceed the total of the amounts referred to in 
subparagraphs (i) and (ii), 
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and for the purpose of this paragraph, where the particular affili- 
ate has disposed of capital property that was shares of the capital 
stock of another foreign affiliate of the particular corporation to 
any corporation that was, immediately after the disposition, a 
foreign affiliate of the particular corporation, the capital gains of 
the particular affiliate for the year shall not include the portion 
of those gains that is the total of all amounts each of which is an 
amount equal to the excess of the fair market value at the end of 
the particular affiliate’s 1975 taxation year of one of those 
shares disposed of over the adjusted cost base of that share, 


cons Addition — Reg. 5907(1 “exempt 


earnings” (a.1) 


: “ 1) the total of all anibants each of which is an amount ee 
rained by, the formula. : _ .. 


_ where 


A is the amount that woul be included by paragraph (©), fi) 
or (c.2) of the definition “capital dividend account” in sub-_ 

section 89(1) of the Act in determining the capital dividend — 
account of the affiliate at the end of the taxation year if 


G) the affiliate ere the. corporation referred to in that 
definition, and 


(ii) the references in ts é. 1) and (c.2) of that - 
definition, and in paragraph (c) of that definition as that — 
paragraph read in its application to taxation years that 
ended before February 28, 2000, to the expression a 
business” were read as references to the expression “a 

__ business that is not an active business Maes the mean 

is assigned by subsecti 19) and > 


(iii) section 14 of the Act were modified, in its applica- 
tion to the affiliate, in accordance with ee . 
95(2)(f.91) and (£. 92) of the Act, and 


B is the amount determined for A at the end of the affiliat :? 
taxation year that immediately precedes the taxation year, 


Application: The ‘February 27, 2004 draft regulations (foreign affiliates), subsec. 
3(6), will add para. (a.1) to the definition “exempt earnings” in subsec. 5907(1). ap- 
plicable on the same basis as the amendment to Reg. 5907(1)" ‘earnings’ (b). 


Technical Notes: First, new paragraph (a. D is added to the definition “ex 
earnings” in subsection 5907(1) to include the untaxed portion of the gain from the : 
sale of excluded property that i is os ee ey 


See also under 590701)" ‘exempt es 


For more detail, see the commentary | to > subsection 95(2) of the Act. 


The amendments to par. agraph (a.1), and subparagraph (d\(ii), of the definition ‘ 
empt earnings” in subsection. 5907(1) apply to taxation years, of a foreign affiliate of 
a taxpayer, that begin after December 20, 2002. Note that these amendments are in- 


cluded in the Global Section 95 Election package described in the beginning of the 
commentary to section 95 of the Act and that, in the event of a Global Section 95 


Election, the Qualifying Member Amendments apply to taxation years, of a forsee - 
affiliate of a taxpayer, that end after 1999, So _ 


(b) where the year is the 1975 or any preceding taxation year of 
the particular affiliate, the total of all amounts each of which is 
the particular affiliate’s net earnings for the year, 


(c) where the year is the 1975 or any preceding taxation year of 
the particular affiliate, the earnings as determined in paragraph 
(b) of the definition “earnings” in this subsection to the extent 
that those earnings have not been included because of paragraph 
(b) or deducted in determining an amount included in subpara- 
graph (b)(i) of the definition “exempt loss” in this subsection, 


(d) where the year is the 1976 or any subsequent taxation year of 
the particular affiliate and the particular affiliate is resident in a 
designated treaty country, each amount that is 


(i) the particular affiliate’s net earnings for the year from an 
active business carried on by it in Canada or a designated 
treaty country, or 
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(ii) the earnings of the particular affiliate for the year from an 
active business to the extent that they derive from 


(A) amounts by which the income of the particular affili- 
ate from an active business for the year is increased be- 
cause of subparagraph 95(2)(a)(i) of the Act that are de- 
rived by the particular affiliate from activities that could 
reasonably be considered to be directly related to business 
activities carried on by a non-resident corporation, to 
which the particular affiliate and the particular corpora- 
tion are related throughout the year, in the course of an 
active business carried on by the non-resident corporation 
the income from which would, if the non-resident corpo- 
ration were a foreign affiliate of a corporation, be in- 
cluded in computing the non-resident corporation’s ex- 
empt earnings or exempt loss, 


(B) where the particular corporation is a life insurance 
corporation resident in Canada throughout the year and 
the particular affiliate is a foreign affiliate in respect of 
which the particular corporation has a qualifying interest 
throughout the year, amounts by which the income of the 
particular affiliate from an active business for the year is 
increased because of subparagraph 95(2)(a)(i) of the Act 
that are derived by the particular affiliate from activities 
that could reasonably be considered to be directly related 
to business activities carried on by the particular corpora- 
tion in the course of an active business carried on by the 
particular corporation in a country other than Canada, the 
income from which would, if the particular corporation 
were a foreign affiliate of another corporation and were 
resident in the country other than Canada in which that 
active business of the particular corporation is carried on, 
be included in computing the particular corporation’s ex- 
empt earnings or exempt loss, 


(C) amounts by which the income of the particular affili- 
ate from an active business for the year is increased be- 
cause of clause 95(2)(a)(11)(A) of the Act that are derived 
from amounts paid or payable, directly or indirectly, to it 
or a partnership of which it is a member by a non-resident 
corporation to which the particular affiliate and the partic- 
ular corporation are related throughout the year, to the ex- 
tent that, if the non-resident corporation were a foreign 
affiliate of a corporation, the amounts paid or payable by 
the non-resident corporation would be deductible in the 
year or a subsequent taxation year in computing its ex- 
empt earnings or exempt loss, 


(D) where a non-resident corporation to which the partic- 
ular affiliate and the particular corporation are related 
throughout the year is a member of a particular partner- 
ship (other than where the non-resident corporation is a 
specified member of the particular partnership at any time 
in a fiscal period of the particular partnership ending in 
the year), amounts by which the income of the particular 
affiliate from an active business for the year is increased 
because of clause 95(2)(a)(1i)(A) of the Act that are de- 
rived from amounts paid or payable, directly or indirectly, 
to it or another partnership of which it is a member by the 
particular partnership to the extent that, if the particular 
partnership were a foreign affiliate of a corporation and 
were resident in the country in which the non-resident 
corporation is resident and subject to income taxation, the 
amounts paid or payable by the particular partnership 
would be deductible in the year or a subsequent taxation 
year in computing its exempt earnings or exempt loss, 


(E) amounts by which the income of the particular affili- 
ate from an active business for the year is increased be- 
cause of clause 95(2)(a)(ii)(B) of the Act that are derived 
from amounts paid or payable, directly or indirectly, to it 
or a partnership of which it is a member by another for- 
eign affiliate of the particular corporation in respect of 
which the particular corporation has a qualifying interest 
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throughout the year, to the extent that the amounts paid or 
payable by the other foreign affiliate are deductible in the 
year or a subsequent taxation year in computing its ex- 
empt earnings or exempt loss, 


(F) where another foreign affiliate of the particular corpo- 
ration in respect of which the particular corporation has a 
qualifying interest throughout the year is a member of a 
particular partnership (other than where the other foreign 
affiliate is a specified member of the particular partner- 
ship at any time in a fiscal period of the particular part- 
nership ending in the year), amounts by which the income 
of the particular affiliate from an active business for the 
year is increased because of clause 95(2)(a)(ii)(B) of the 
Act that are derived from amounts paid or payable, di- 
rectly or indirectly, to it or another partnership of which it 
is a member by the particular partnership, to the extent 
that, if the particular partnership were a foreign affiliate 
of a corporation and were resident in the country in which 
the other foreign affiliate is resident and subject to in- 
come taxation, the amounts paid or payable by the partic- 
ular partnership would be deductible in the year or a sub- 
sequent taxation year in computing its exempt earnings or 
exempt loss, 


(G) where the particular affiliate is a member of a particu- 
lar partnership (other than where the particular affiliate is 
a specified member of the particular partnership at any 
time in a fiscal period of the particular partnership ending 
in the year), amounts by which the income of the particu- 
lar affiliate from an active business for the year is in- 
creased because of clause 95(2)(a)(ii)(C) of the Act that 
are derived from amounts paid or payable, directly or in- 
directly, to it or another partnership of which it is a mem- 
ber by the particular partnership, to the extent that, if the 
particular partnership were a foreign affiliate of a corpo- 
ration and were resident in the country in which the par- 
ticular affiliate is resident and subject to income taxation, 
the amounts paid or payable by the particular partnership 
would be deductible in the year or a subsequent taxation 
year in computing its exempt loss, 


(H) amounts by which the income of the particular affili- 
ate from an active business for the year is increased be- 
cause of clause 95(2)(a)(1i)(D) of the Act that are derived 
from amounts paid or payable, directly or indirectly, to it 
or a partnership of which it is a member by another for- 
eign affiliate (in this clause referred to as the “second af- 
filiate”) of the particular corporation to which the particu- 
lar affiliate and the particular corporation are related 
throughout the year, to the extent that the amounts paid or 
payable 


(1) are on account of interest on borrowed money used 
for the purpose of earning income from property or in- 
terest on an amount payable for property, where 


1. the property is shares of a foreign affiliate (in 
this clause referred to as the “third affiliate’) of the 
particular corporation in respect of which the par- 
ticular corporation has a qualifying interest 
throughout the year and that are excluded property, 
and 


2. the second affiliate, the third affiliate and each 
other affiliate relevant for the purpose of determin- 
ing whether the shares of the third affiliate are ex- 
cluded property are resident and subject to income 
taxation in a designated treaty country, and 


(II) are relevant in computing the liability for income 
taxes, in the designated treaty country in which the 
second and third affiliates are resident, of the members 
of a group of corporations composed of the second af- 
filiate and one or more other foreign affiliates (the 
shares of which are excluded property) of the particu- 
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lar corporation that are resident in that country and in 
respect of which the particular corporation has a quali- 
fying interest throughout the year, 


and, for the purposes of this clause, “excluded property” 
has the meaning assigned by subsection 95(1) of the Act, 
except that for that purpose, 


(IID) the definition “excluded property” in subsection 
95(1) of the Act shall be read without reference to 
amounts receivable referred to in paragraph (c) of that 
definition where the interest on the amounts is not, or 
would not if interest were payable on the amounts, be 
deductible in computing the debtor’s exempt earnings 
or exempt loss, and 


(IV) the shares of a foreign affiliate (in this subclause 
referred to as the “non-qualifying affiliate”) that is not 
resident and subject to income taxation in a designated 
treaty country are not considered relevant for the pur- 
pose of determining whether shares of the third affili- 
ate are excluded property unless the shares of the third 
affiliate would not have been excluded property if the 
shares of all such non-qualifying affiliates were not 
excluded property, 


(I) where the particular corporation is a life insurance cor- 
poration resident in Canada and the particular affiliate is a 
foreign affiliate in respect of which the particular corpora- 
tion has a qualifying interest throughout the year, 
amounts by which the income of the particular affiliate 
from an active business for the year is increased because 
of clause 95(2)(a)(ii)(E) of the Act that are derived from 
amounts paid or payable, directly or indirectly, to it or a 
partnership of which it is a member by the particular cor- 
poration in the course of the particular corporation carry- 
ing on its life insurance business outside Canada, to the 
extent that, if the particular corporation were a foreign af- 
filiate of another corporation and were resident in the 
country in which the particular corporation carried on its 
life insurance business outside Canada, the amounts paid 
or payable by the particular corporation would be deducti- 
ble in the year or in a subsequent taxation year in comput- 
ing its exempt earnings or exempt loss, 


(J) amounts by which the income of the particular affiliate 
from an active business for the year is increased because 
of subparagraph 95(2)(a)(ii1) of the Act that are derived 
from the factoring of trade accounts receivable acquired 
by the particular affiliate, or by a partnership of which the 
particular affiliate was a member, from a non-resident 
corporation to which the particular affiliate and the partic- 
ular corporation are related throughout the year, to the ex- 
tent that the trade accounts receivable arose in the course 
of an active business carried on by the non-resident cor- 
poration any income from which would be included in the 
exempt earnings of the non-resident corporation if it were 
a foreign affiliate of a corporation, or 


(K) amounts by which the income of the particular affili- 
ate from an active business for the year is increased be- 
cause of subparagraph 95(2)(a)(iv) of the Act that are de- 
rived from loans or lending assets acquired by the 
particular affiliate, or a partnership of which the particular 
affiliate was a member from a non-resident corporation to 
which the particular affiliate and the particular corpora- 
tion are related throughout the year, to the extent that the 
loans or lending assets arose in the course of an active 
business carried on by the non-resident corporation any 
income from which would be included in the exempt 
earnings of the non-resident corporation if it were a for- 
eign affiliate of a corporation, or 
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(ii) the earnings of the particular affiliate for the year from — 
_ an active business to the extent that they derive from 


_ in computing the income of the particular . 
_ an active business for the year because of subparagraph _ 


cluded in computing the particular corporation’s exempt _ 
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(A) amounts required to be included in computing the 
income of the particular affiliate from an active business 
for the year because of subparagraph 95(2)(a)(i) of the — 


_ Act that are derived by the particular affiliate from ac- 
tivities that can reasonably be considered to be directly 7 
related to business activities carried on by a 


which the particular corporation has a qualifying inter- 
est throughout the year, amounts required to be included 
affiliate from 


95(2)(a)(i) of the Act that are derived by the particular — 
affiliate from activities that can reasonably be consid- 
ered to be directly related to business activities carried 
on by the particular corporation in the course of an ac- 


_ tive business carried on by the particular corporation in _ 
a country other than Canada, the income or loss from — 


which would, if the particular corporation were a for- 
eign affiliate of another corporation and were resident in 
the country other than Canada in which that active busi- 
ness of the particular corporation is carried on, be in- 


earnings or exempt loss, — 


(C) amounts required to be included in computing the 
income of the particular affiliate from an active business 
for the year because of clause 95(2)(a)(ii)(A) of the Act 


_ that are derived from amounts paid or payable, directly — 


or indirectly, to it or to a partnership of which it is a 
member by a non-resident corporation to which the par- 

ticular affiliate and the particular corporation are related — 
throughout the year, to the extent that, if the non-resi- _ 
dent corporation were a foreign affiliate of a corpora- — 


tion, the amounts paid or payable by the non-resident — 


corporation would be deductible in computing its ex- 
empt earnings or exempt loss for the year or fo 
quent taxation year, — _ 


(D) if a non-resident corporation to which the particular : 


affiliate and the particular corporation are related 
throughout the year is a qualifying member of a particu- 
lar partnership at any time in a fiscal period of the par- 
ticular partnership that ends in the year, amounts re- 
quired to be included in computing the income of the 


_ particular affiliate from an active business for the year 
because of clause 95(2)(a)(ii)(A) of the Act that are de-- 


rived from amounts paid or payable, directly or indi- 
rectly, to it or to another partnership of which it is a 
member by the particular partnership to the extent that, 
if the particular partnership were a foreign affiliate of a 


_ corporation and were resident in the country in which — 


the non-resident corporation is resident and subject to 


income taxation, the amounts paid or payable by the 


particular partnership would be deductible in computing 
its exempt earnings or exempt loss for the year or for a 
subsequent taxation year, _ . 
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(E) amounts required to be included in computing the 
income of the particular affiliate from an active business 
for the year because of clause 95(2)(a)(ii)(B) of the Act 
that are derived from amounts paid or payable, directly 
or indirectly, to it or to a partnership of which it is a 
-member by another foreign affiliate of the particular 
corporation in respect of which the particular corpora- 
_ tion has a qualifying interest throughout the year, to the 


extent that the amounts paid or payable by the other for- 


eign affiliate are deductible in computing its exempt 
earnings or exempt loss for the year or for a subsequent 
taxation year, 


(F) if another foreign affiliate of the particular corpora- 
tion in respect of which the particular corporation has a 


qualifying interest throughout the year is a qualifying — 
_ member of a particular partnership at any time in a fis- 
cal period of the particular partnership that ends in the © 


year, amounts required to be included in computing the 
income of the particular affiliate from an active business 
_ for the year because of clause 95(2)(a)(4i)(B) of the Act 


that are derived from amounts paid or payable, directly 


or indirectly, to it or to another partnership of which it is 
a member by the particular partnership, to the extent 
that, if the particular partnership were a foreign affiliate 
_ of a corporation and were resident in the country in 
which the other foreign affiliate is Tesid t and subject 
to income taxation, the amounts paid o | 
particular partnership would be deductible in omputing 
its exempt earnings or exempt loss for th year or for a 
subsequent taxation year, _ 


_ (G) if the particular affiliate is a quelliane member of a 
particular partnership at any time in a fiscal period of 
the particular partnership that ends in the year, amounts 
required to be included in computing the income of the 
particular affiliate from an active business for the year 


because of clause 95(2)(a)(ii)(C) of the Act that are de- — 
rived from amounts paid or payable, directly or indi- 
rectly, to it or to another partnership of which it is a _ 


member by the particular partnership, to the extent that, 
if the particular partnership were a foreign affiliate of a 
corporation and were resident in the country in which 
the particular affiliate is resident and subject to income 
taxation, the amounts paid or payable by the particular 
partnership would be deductible in computing its ex- 
empt earnings or exempt loss for the as or a subse- 
quent taxation year, 


(H) amounts required to be included in computing the 
income of the particular affiliate from an active business 
for the year because of clause 95(2)(a)(@i)(D) of the Act 
‘that are derived from amounts paid or payable, directly 
or indirectly, to it or to a partnership of which it is a 
member by another foreign affiliate (in this clause re- 
ferred to as the “second affiliate”) of the particular cor- 
poration to which the particular affiliate and the particu- 
lar corporation are related throughout the year, to the 
extent that the amounts paid or payable are on account 
of interest on borrowed money used for the purpose of 
earning income from property or interest on an amount 
payable for property, in respect of a particular period in 
_ the year, if 


(1) the property is, throughout the particular period, 
excluded property of the second affiliate that is 
shares of a corporation (in this clause referred to as 
the “third affiliate”) which is, throughout the particu- 
lar period, a foreign affiliate (other than the particu- 
lar foreign affiliate) of the particular corporation in 
respect of which the particular corporation has a 
qualifying interest or to which the particular corpora- 
tion is related, and 
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(ID the second affiliate and the third affiliate are res- 
ident in the same designated treaty country for each 
of their taxation years (each of which is referred to in 
_this subclause as a “relevant taxation year’’) that end 
_in the year and, in respect of each of the second affil- 
iate and the third arias for ‘aie relevant taxation 
year, either ‘ 


1. the affiliate is ee to inéonle “taxation in 
that country in the relevant taxation year, or 


2. the members or shareholders of the affiliate at 
___ the end of the relevant taxation year are subject to 
income taxation in that country on, in aggregate, 
all or substantially all of the income of the affili- 
ate for the relevant taxation year in their taxation 
_ years in which the relevant taxation year ends or 
_ would be so subject to income taxation in that 
_ country if the affiliate had income for the relevant 
_ taxation year and the income of those members or 
shareholders for their taxation years in which the 
relevant taxation year ends consisted only of their 
share of the income of the affiliate for the rele- 
vant taxation year, _ 


where, for the purpose of this clause, 


ea08) “excluded property” has the meaning that would 
be assigned by subsection 95(1) of the Act if para- 
graph (c) of the definition “excluded property” in 
that subsection we ead as follows: 


“(c) property all or substantially all of the in- 
come from which i is, or would be, if there was 
income from the property, 


(i) income from an active business by reason 
of paragraph (2)(a) if that paragraph were 
read without reference to its subparagraph 
(v), and 


(ii) income derived from amounts payable 
_. by payers who are entitled to deduct the — 
amounts in computing their exempt earnings 
_ or exempt loss (as those expressions are de- 
_ fined in Regulations made for the purpose of 
section 113),” and 


dV) the particular corporation has a qualifying inter- 
est in respect of another corporation if the particular 
corporation has, because of paragraph 95(2)(m) or 
(m.1) of the Act, a qualifying interest in respect of 
that other corporation for the purpose of subdivision 
i of Division B of Part I of the Act, 


(D if the particular corporation is a life insurance corpo- 
ration resident in Canada (in this clause referred to as 
the “insurer’’), a corporation controlled by the insurer or 
a corporation that controls the insurer and the particular 
affiliate is a foreign affiliate of the particular corpora- 
tion in respect of which the particular corporation has a 
qualifying interest throughout the year, amounts re- 
quired to be included in computing the particular affili- 
ate’s income from an active business for the year be- 


cause of clause 95(2)(a)(i1)(E) of the Act that are 


derived from amounts paid or payable, directly or indi- 
rectly, to it or to a partnership of which it is a member 
by the insurer in the course of carrying on its life insur- 
ance business outside Canada, to the extent that, if the 
insurer were a foreign affiliate of another corporation 
resident in Canada and were resident in the country in 
which the insurer carried on its life insurance business 
outside Canada, the amounts paid or payable by the in- 
surer would be deductible in computing its exempt earn- 
ings or exempt loss for the year or for a subsequent tax- 
ation year, 
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(J) amounts required to be included. in computing the. 
particular affiliate’s income from an active business for 
the year because of subparagraph 95(2)(a)(iii) of the Act 
that are derived from the factoring of trade account: . 
ceivable acquired by the particular affiliate, or by a part- 
nership of which the particular affiliate was a member, _ 
from a non-resident corporation to which the particular — 
affiliate and the particular corporation are ee 
throughout the year, to the extent that the trade acco 
receivable arose in the course of an active business « 
ried on by the non-resident corporation any income 
from which would be included in computing: exempt 
earnings of the non-resident corporayion if it were a for- — 
eign affiliate of a corporation, 


(K) amounts required to be included ir - 
particular affiliate’s income from an active business for — 
the year because of subparagraph 95(2)(a)(iv) of the Act 

that are derived from loans or lending assets acqu _ 


coloration to which the nee aff ar- 
ticular See: are related throughout he year, to 


course of an active fuses carried on by the non- resi- 


dent corporation any income from whieh would be in- 


(L) amounts that would be requi ed, because of subpara- 
graph 95(2)(a)(v) of the Act, to be included in c 7 
ing the particular affiliate’s income for the year from an 
active business if that Sa were Tead as fol- 
lows: 


“(y) the income or joss is derived from the disposi- 
tion of excluded property Bet is not | cal ital ee 
o peity if —_. 
(A) that property is ised or held byte partic - 
lar foreign affiliate for the purpose of gaining or — 
producing income from property that would, — 
because of this paragraph, be included in com-_ 
puting the particular foreign affiliate’s income 
from an active business if this paragraph were 
read without reference to this subparagraph, and | 


(B) that income or loss is derived, directly or 
indirectly, from amounts paid or payable to the 
particular foreign affiliate by another foreign af- 
filiate of the taxpayer, or by a non-resident cor- 
poration related to the particular foreign affili-_ 
ate and to the taxpayer, that are in respect of an _ 
active business carried on in a designated treaty 

country (as defined for ie " purpose of art LIX 
of the Regulations), or”, 


(Mp amounts that would be seadnedi beens of oe 
— agraph 95(2)(a)(vi) of the Act, to be | included in com- 
puting the particular affiliate’s income for the year from 
~ an active Demes if that — were oe as fol- 
lows: 


“(vi) the income or loss is ees by the ae 
foreign affiliate under or as a result of an agree- 
ment that provides for the purchase, sale or ex- 
change of currency and that can reasonably be con- 

sidered to have been made by the particular foreign 
affiliate to reduce its risk, of fluctuations in the 
value of the denominated currency, with respect to 


(A) income or loss, from property, that 


(1) would, because of this paragraph, be in- 
cluded in computing the particular foreign 
_affiliate’s income or loss from an active bus- 
iness if this paragraph were read without ref- 
erence to this subparagraph, and 


taxation years, of all foreign se of the ele . that bogie after 1994, 


Income Tax Regulations 


Application: The February 2, 2004 aan regulations (foreign arilitesy subsec. 
a ae amend subpara, (AGi) of the definition” a ae in subsec 


20, 2002, ores that cl. (ai) applies to taxation years, of a foreign affiliate. ofa 
taxapayer, to ae TfA Ce os to Ae as Pret by t mending : 
egienen, apply. . 


S. 9 of the draft regulations pr novices that if a Moree affiliate of 2 a ‘taxpayer referred 
to in the above amendment makes a valid “Global Section 95 Election” under subsec. 
133(68) of the February 27, 2004 draft legislation (see Ap 
Notes to Proposed Amendment to ITA 95(2)(a)), then the amendment i is applicable to 
oe 


that 


fa) el. (d)Gi(D) is. for the taxation years, of all foreign affiliates: of t © taxpayer, 
that end before 2000, to be read as follows: 


“(D) if a non-resident corporation to which the particular aflinte and the 
particular corporation are related throughout the year is a member of a_ 
particular partnership (other than where the non-resident cor oration 
would be a specified member of the particular partnership. atany time ina 
fiscal period of the particular partnership that ends in the year if the defini- 

_ tion “specified member” of a partnership in subsection 248(1) of the Act 
"were read without reference to paragraph (a) of that definition), amount 
required to be included in computing the income of the particular affiliate 
from an active business for the year because of clause 95(2)(a)(ii)(A) of 
the Act that are derived from amounts paid or payable, directly or indi- 
rectly, fo it or to another partnership of which it is a member by the partic- 
ular partnership to the extent that, if the particular partnership were a for- 
eign affiliate of a corporation and were resident in the country in whi 
_ the non-resident corporation is resident and subject to income taxation, the 
amounts paid or payable by the particular partnership would be deductible _ 
in computing its ee earnings or on loss for the a or for as sub- 
sequent taxation year, oe : : 


(o) cls. (d)Gi)(F) and (G) are, for the taxation years, of all — ‘affiliates of the : 
: taxpayer, that end before 2000, to be read as follows: : 


“(R) if another foreign affiliate of the particular corporation in speck of 
which the particular corporation has a qualifying interest throughout the 
year is a member of a particular partnership (other than where the other 
foreign affiliate would be a specified member of the particular partnership 
at any time in a fiscal period of the particular partnership that ends in the 
year if the definition “specified member” of a partnership in subsection _ 

_ 246(1) of the Act were read without reference to paragraph (a) of that defi- 
nition), amounts required to be included in computing the income of the 
particular affiliate from an active business for the year because of clause 
95( 2)(a\Gi(B) of the Act that are derived from amounts paid payable, 
directly or indirectly, to it or to another partnership of which it is a mem- 
ber by the particular partnership, to the extent that, if the particular part- 
nership were a foreign affiliate of a corporation and were resident in the . 
country in which the other foreign affiliate is resident and subject to in- 
come taxation, the amounts paid or payable by the particular partnership 
would be deductible in computing its exempt earnings or exempt I 
the year or for a subsequent taxation year, 


_ (G) if the particular affiliate is a member of a particular pees (other 

_ than where the particular affiliate would be a specified member of the pat-_ 
ticular partnership at any time in a fiscal period of the particular partner- 
ship that ends in the year if the definition ‘ ‘specified member” in subsec- 
tion 248(1) of the Act were read without reference to paragraph (a) of that 
definition), amounts required to be included in computing the income of 
the particular ‘affiliate from an active business for the year because of 
clause 95(2)(a)Gi\(C) of the Act that are derived from amounts paid or _ 
payable, directly or indirectly, to it or to another partnership of which it is 
a member by the particular partnership, to the extent that, if the particular 
partnership were a foreign affiliate of a corporation and were resident in 
the country in which the particular affiliate is resident and subject to in- 


come taxation, the amounts paid or payable by the particular partnership 
would be deductible in computing its exempt eS or exempt loss for 
the year or for a subsequent taxation year,” . 
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(c) where the taxpayer has not made a valid election under subsec. 133(37). of the 
February 27, 2004 draft amendments, subcl. (d)Ga)(AYD i is to be read as follows: 


(2) the property is shares of a foreign affiliate (in this claus 
the “third affiliate”) of the particular. corporation in 
_ particular corporation has a qualifying interest and 
cluded property. and” 


Technical Notes: The definition ‘ ‘exempt earnings” : 
particular corporation for a taxation year, in he 590 - 
purposes. of computing the surpluses and deficits of the affil te 


The definition contains a number of provisions. Subparagraphs (d)( 
definition “exempt earnings” are relevant to the understanding of the c 
below. Those particular provisions provide as follows: _ 


° Subparagearhs (d)@) and (ii) of the definition * ee earnings” provide an _ 
where a foreign affiliate of a particular corporation is resident in a designated : 
treaty country, the affiliate’s earnings for the year from an active business carried _ 


on by it in a de: ignated treaty country and the amounts included in its income 
from an activ e bu for the year under paragraph 95(2\(a) of the Act, res; 
tively, are ine mputing its “exempt earnings” for the # : 


Clause’ (@GiyD f the definition “exempt eamings” cde la a ae exemp’ 


« 


earnings of a foreign affiliate of a particular corporation, income derived from _ 
_ amounts paid or payable to the affiliate by a partnership of which a non-resident . 
_ corporation to which the affiliate and the particular ‘corporation are related _ 
_ throughout the year was a member (other than a “specified member” at any time 
; in a fiscal period of a peer that ends in the ioe i that i income is — : 


sould be deducebie u in compudns the exempt earnin 
: partnership if it were a ae Te ofa a 


affiliate of the oat caar corporation in respect of whi 
‘tion has a qualifying interest throughout the year was 
“specified member” at any time in a fiscal period of a partne ship het ends in the 
year) if that income is deemed by clause 95(2)(a)(ii)(B) of the Act to be income 
from an active business of the affiliate, This will be the case to the extent that the 
~ amounts paid or payable would be deductible in computing the exempt earnings 


or the exempt loss of the partnership if it were a foreign affiliate of a corporation. — 


° 


earnings of a fe 


__ Act to be income from an active business of the affiliate. This will be the case to 


the extent that the amounts paid or payable would be deductible in computing © 


the exempt earnings or the exempt loss of the partnership | if it were a foreign 
affiliate of a corporation. 


Clause @ GH) of the definition “exempt earnings” includes, in the exempt 
earnings of a foreign affiliate of a particular corporation, income derived from 
amounts paid or payable to it (or to a partnership of which it is a member) by 
another foreign affiliate (the “second affiliate”) of the particular corporation fe- 


° 


lated to it and to the particular corporation throughout the year if that income is 


~ deemed by clause 95(2)(a)Gi)(D) of the Act to be the incom from an active 


business of the affiliate. The income must be derived from amounts paid or paya- 


ble in respect of interest on borrowed money used to earn income from property 

or on an amount payable for property. That property must consist of shares of 
another foreign affiliate (the “third affiliate”) of the particular corporation in re- 
_ spect of which the particular corporation has a qualifying interest throughout the 
year that are excluded property of the second affiliate. The second affiliate, the 
third affiliate and “each other affiliate relevant for the purpose of determining 
whether the shares of the third affiliate are excluded property” must all be resi- 
dent in, and subject to income taxation in, the same designated treaty country. 
(The expression “designated treaty country” is defined in subsection 5907(11).) 

As well, the amounts paid or. payable must be relevant in determining the liabil- 


ity for income taxes in the designated treaty country of a group of corporations 


composed of the second affiliate and one or more other foreign affiliates (the 
_ shares of which are excluded property). of the particular corporation, resident in 
that country and in respect of which the particular corporation has a qualifying 
interest throughout the year. For the purposes of making these determinations, 
two assumptions are made. First, the definition “excluded property” in subsec- 
tion 95(1) of the Act is to be read without reference to amounts receivable re- 
ferred to in paragraph (c) of that definition where, if interest were payable on the 
amounts, the interest would not be deductible by the debtor in calculating its 
exempt earnings or loss. Second, shares of a foreign affiliate (a “non-qualifying 
affiliate”) that is non-resident and subject to income taxation in a designated 
treaty country are to be ignored in determining whether the shares of the third 
affiliate are excluded property, unless the shares of the third affiliate would not 
be excluded property if all shares of all non- -qualifying affiliates were not ex- 


Clause (d)Gi)(G) of the definition “exempt earnings” includes, in the exempt — 
n affiliate of a corporation, income derived from amounts . 
"paid or payable to the affiliate by a partnership of which the affiliate was amem- 
ber (other than a specified member at any time in a fiscal period of a partnership _ 
that ends in the year) if that income is deemed by clause 95(2)(ayi\(C) of the 
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cluded property. For convenience of reference, this seccnd assumption is re- 
ferred to in the remainder of this commentary to the deiinition “exempt earn- 
ings” as the “Shares Assumption”. 


As noted in the commentary to new clauses 95(2)(a)(ii A), (B) and (C) of the Act, 
those clauses are amended so that the condition ¥equiring the partnership to have a 
relevant person as a member of the partnership (otherwise than as a specified mem- 
ber of the partnership) is replaced by a requirement that the relevant person to be a 

“qualifying. member” of the partnership throughout each period, in the fiscal period 
of the partnership, that ends in the year. The expression “qualifying member” is 

newly defined in subsection 248(1) of the Act as being a person that would at the 
relevant time be determined to be a qualifying member of the partnership under para- 
graph 95(2)(o) of the Act. For more detail, see ve commentary to paragraph 95(2)(0) 
and subsection 248(1) of the Act. 


The amendments to clauses 95(2)(a)(i1)(A), (B) and (C) of the Act. in conjunction 
with the new definition “qualifying member”, ensure that, in applying those clauses, 
rs and limited partnerships are treated in the same manner as general 
neral partnerships. These amendments also ensure that, even if the 
ant person do not meet the business activity requirements in 
graph 95(2)(0)(i), a partnership may qualify under clauses 
(B) or (C) if the relevant person has an equity interest in the partner- 
eets the criteria set out in new subparagraph 95(2)(o)(ii). For more detail, 
entary to new paragraph 95(2)(e) of the Act. 


The definition * “exempt earnings” is to be amended i in the following ways. 


First, new paragraph (a. Di is added to the definition “exempt earnings’ in subsection 
5907(1) to include the untaxed portion of the gain from the sale of excluded property 
that is eligible capital property. [See 5907(1)"exempt earnings (a. 1) above.] 


Second, subparagraph (d)(ii) of the definition “exempt earnings” in SS 
590701) is amended 1 in the following ways: 


‘ ‘Consequential to the amendments made to panceoh 95(2)(a) of the Act, subpar- 
agraph (d)Gi) of the defi nition pt earnings” in subsection 5907(1) is 
amended to provide that, in con ng the affiliate’s “exempt earnings” for the 
year, there will be included the earnings derived from “amounts required to be 

i included in computing” income fro - active business under amended para- 
graph 95(2)(a) of the Act. CS 


. 


Clauses (d)Gi)(D), (F) and (Go. of fe definition ‘ ‘exempt surplus” in subsection 
_ _§907(1) are proposed to be amended consistent with similar amendments made 
to clauses 95(2)(a)(ii)(A), (B) and (C) of the Act. Accordingly, amendments (re- 
ferred to in this commentary as the “Qualifying Member Amendments”) are 
made to clauses (d)(ii)(D), (F) and (G) of the definition “exempt surplus” in sub- 
n 5907(1) of the Regulations so that the condition requiring the partnership 
6 relevant person as a member of the partnership (otherwise than as a 
ember of the partnership) is replaced by a requirement that the rele- 
ea” ‘qualifying member’ of the partnership throughout each period, 
period of the partnership, that ends in the year. The expression 
g member’ is newly defined in subsection 248(1) of the Act as being a 
that would at the relevant time be determined to be a qualifying member 
of the partnership under paragraph 95(2)(0) of the Act. For more detail, see the 
oe commentary to paragraphs 95(2)(o) and (q) and subsection 248(1) of the Act. 


a 


e 


Consistent with the amendments to clause 95(2)(a)(ii(D) of the Act, clause 
(d)Gi)CA) of the definition “exempt earnings” in subsection 5907(1) of the Regu- 
lations is proposed to be amended to modify the requirement that the second 

_ affiliate, the third affiliate and “each other affiliate relevant for the purpose of 

_ determining whether the shares of the third affiliate are excluded property” must 
_ each be resident in, and subject to income taxation in, the same designated treaty 
- country (sub-subclause a ee of the os That requirement is re- 
: Places with a requirement that _ : 


_- the second affiliate and the third affiliate must be resident in the same desig- 
nated treaty country for each of their taxation years (each of which taxation 
years is referred to as a “relevant taxation year” of the second affiliate or of 
the third affiliate, as the case may be) that end in the year, and 


= in respect of each of the second affiliate and the third affiliate for each rele- 
vant taxation year of that affiliate, either that affiliate must be subject to 
income taxation in that country in that relevant taxation year, or, alterna- 
tively, the members or shareholders of that affiliate at the end of that rele- 
vant taxation year must be subject to income taxation in that country on, in 
- aggregate, all or substantially all of the income of that affiliate for that rele- 
vant taxation year in their taxation years in which that relevant taxation year 
_ ends, or would be so subject to income taxation in that country if that affili- 
‘ate had income for that relevant taxation year and the income of those mem- 
bers or shareholders for their taxation years in which that relevant taxation 
year ends consisted only of their share of income of that affiliate for that 
relevant taxation year. 


¢ Further, clause (d)(ii)(H) of the definition “exempt earnings” in subsection 
5907(1) is proposed to be amended to delete the Shares Assumption. The Shares 
Assumption is no longer relevant as that clause no longer contains a reference to 
“each other affiliate relevant for the purpose of determining whether the shares 
of the third affiliate are excluded property”. 
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o + Consequential to sie introductior of new subparagraph 95(2)(a\y) of - Act, 
new clause (d)( ii)(L) of the definition “exempt earnings” i in subsection 5907( 1) 
is proposed to be added. New clause (dy iL), ensures that income of a foreign | 

affiliate, of a corporation, for a year that because of new subparagra 
95(2)ta)(v) of the Act, is included in computing the affiliate’s active business — 
income for the year, is included in computing the “exempt earnings” of the affili- 
ate. In making the determination of this 1 income, new subparagraph 95(2)(a)(v) is 
to be read as if it applies to the income or loss derived from the ee pesacs o 


excluded property that is not capital property i 


— that property is ued or held by the paticalar foreign affiliate for the purpose 
of gaining or producing income from property that would, because of this 
_ paragraph, be included in computing the particular foreign affiliate’s i income. 
from an active business if this paragraph were r Hil 
subparagraph, a . : 


—— that income or loss i is derived, directly or indirectly, from amounts paid. 
_ payable to the particular foreign affiliate by another for affiliate of the 
taxpayer, or by a non-resident corporation related to the particular foreign — 

__ affiliate and the taxpayer, that is in respect of an active business a on in 
a designated treaty country (as defined for the purpose of Part 
Regulations). a 


® 


Consequeaual to the introduction of new subparagraph 95(2)(a)(vi) of the Act, 
new clause (d)(ii)(M) of the definition * ‘exempt earnings” in subsection ae : 
__ ts proposed to be added. New clause ( : 
affiliate, of a corporation, for 


y 
95(2)(a)(vi) of the Act, is included in computing: the affiliate’ Ss activ: business 
income 1 the year, is included i in comoiaed Oe: eae eal nings” of the affili- 


or ides derived from the disposition of excinded property that’ is not capital pro- 
_ perty if derived Dy the particular fo ign affiliate under or as a result of an agree- 


reasonably be conden to have been made by the paruicalar foret en le to 
reduce its risk, of ee in the oe of the denominated currency, with 
oe to 


— income or oo from property ¢ that i 1S 


affiliate’ $ income or oe from an active business if this paragraph were 
read without reference to this subparaeteeli and DS 


ticular ee affiliate by coke foreign affiliate of the taxpayer, or by 
a non-resident corporation related to the particular foreign a liate and 
the taxpayer. that is in respect of an active business carried on in a des- 
ignated treaty country (as defined for the a | a Part LIX of Be 
_ Regulations), o. 


— | bhelnced property fee income or loss from which, if thee were income or a 
loss, ce) in subparagraph 95(2)(ay(i). ; 


For more detail, see “the commentary to subsection 952 of the Act. 


The amendments to o paraerioh (al), and subparagraph (d)(ii), of the definition « “ex- 
empt earnings” in subsection 5907(1) apply to taxation years, of a foreign affiliate of — 
a taxpayer, that begin after December 20, 2002. Note that these amendments are in- 
cluded in the Global Section 95 Election package described in the beginning of the 
commentary to section 95 of the Act and that, in the event of a Global Section 25 
Election, the Qualifying Member Amendments ape to taxation years, of a foreign 
affiliate of a taxpayer, that end after 1999. 


Letter from Dept. of Finance, ‘April 19, 2006: See under Ira ok 2. 


(e) where the year is the 1976 or any subsequent taxation year of 
the particular affiliate, each amount that is included in the partic- 
ular affiliate’s exempt earnings for the year because us subsec- 
tion (10), 


minus the portion of any income or profits tax paid to the govern- 
ment of a country for the year by the particular affiliate that can 
reasonably be regarded as tax in respect of the earnings referred to 
in paragraph (c) or in subparagraph (d)(ii); 


Related Provisions: ITA 95(2)(n) — Deemed FA and deemed qualifying interest for 
para. (d); ITA 257 — Negative amounts in formulas; Reg. 5910(1) — FA carrying on 
foreign oil & gas business deemed to have paid income or profits tax; Reg. 
5907(1.02) — Qualifying interest” and “related”. 


“exempt loss” of a foreign affiliate of a corporation for a taxation 
year of the affiliate is the total of all amounts each of which is 
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a taxation year ‘of hea 
which is 


Application: The February Al, 200 
3(8), will ee the Ca word: 


tion for a taxation year in shbsection. 
wee the surpluses and deficits of th 


section $0070 ). 


(c) where the year is the 1976 or any subsequent taxation year _ 


Income Tax Regulations 


described at the ‘sou af ne coumnentaey to. section 95 of th : 
a event of a Global Section > ae ee in its applicati 


(a) the amount by which the capital losses of the affiliate for the 
year exceed the total of 


(i) the amount of the allowable capital losses for the year re- 
ferred to in the description of E in the definition “foreign ac- 
crual property income” in subsection 95(1) of the Act, 


(ii) the amount of the allowable capital losses for the year 
referred to in subparagraphs (c)(i) and (d)(iii) of the defini- 
tion “net loss” in this subsection, and 


(ili) the portion of any income or profits tax refunded by the 
government of a country for the year to the affiliate that can 
reasonably be regarded as tax refunded in respect of the 
amount by which the capital losses of the affiliate for the 
year exceed the total of the amounts referred to in subpara- 
graphs (1) and (ii), 


(b) where the year is the 1975 or any preceding taxation year of 
the affiliate, the total of all amounts each of which is 


(i) the affiliate’s net loss for the year from an active business 
carried on by it in a country, or 


(ii) the amount, if any, for the year by which 


(A) the amount determined under the description of D in 
the definition “foreign accrual property income” in sub- 
section 95(1) of the Act for the year 


exceeds 


(B) the amount determined under the description of A in 
the definition “foreign accrual property income” in sub- 
section 95(1) of the Act for the year, 


(c) where the year is the 1976 or any subsequent taxation year of 
the affiliate and the affiliate is resident in a designated treaty 
country, each amount that is the affiliate’s net loss for the year 
from an active business carried on by it in Canada or in a desig- 
nated treaty country, or 


Propored Amendment — Reg. 59071 oe 
loss’(c) 


of the affiliate (referred to in this paragraph as the “particular — 
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affiliate”) and the particular affiliate is reuideuy ina a eieuaied 
oy country, each amount that is 


(i) the particular affiliate’s net loss for the year from an ac- 
____ tive business carried on by it in Canada or ina dignated 
ce _ treaty country, or. 


_ (ii) the losses of the particular sffiliaic c year fon an 
active business to the extent that they derive from 


(A) amounts required to be included in computing the 
loss of the particular affiliate from an active business for 

_ the year because of subparagraph 95(2)(a)(i) of the Act 
that are derived by the particular affiliate from activities 
_ that can reasonably be considered to be directly related 


to business activities carried on by a non-resident corpo- 
‘Tation, to which the particular affiliate and the particular — 

_ corporation are related throughout the year, in the — 
course of an active business carried on by the non-resi-— 
_ dent corporation the income or loss from which would, — 


if the non-resident corporation were a foreign affiliate of 
a corporation, be included in computing the non-resi- 
dent corporation’s exempt earnings or exempt loss, 


(B) if the particular corporation is a life insurance cor- 
poration resident in Canada throughout the year and the 
particular affiliate is a foreign affiliate in respect of 
which the particular corporation has a qualifying inter- 
_ est throughout the year, amounts re o be included 
in computing the loss of the particul liate from an 
active business for the year because of subparagraph 
95(2)(a)(i) of the Act that are derived by the particular 
affiliate from activities that can reasonably be consid- 
ered to be directly related to business activities carried 
on by the particular corporation in the course of an ac- 


tive business carried on by the particular corporation in — 


‘a country other than Canada, the income or loss from 
which would, if the particular corporation were a for- 


eign affiliate of another corporation and were resident in — 
_ the country other than Canada in which that active busi- 

__ fess of the particular corporation is carried on, be in- — 
cluded in computing the particular corporation’s exempt - 


earnings or exempt loss, 


(C) amounts required to be included in computing the 


loss of the particular affiliate from an active business for - 


the year because of clause 95(2)(a)(i1)(A) of the Act that 
are derived from amounts paid or payable, directly or 
indirectly, to it or to a partnership of which it is a mem- 
‘ber by a non-resident corporation to which the particular 
affiliate and the particular corporation are related 
throughout the year, to the extent that, if the non-resi- 
dent corporation were a foreign affiliate of a corpora- 
tion, the amounts paid or payable by the non-resident 
corporation would be deductible in computing its ex- 
empt earnings or exempt loss for the year or for a subse- 
quent taxation year, 


(D) if a non-resident corporation to which the particular 
affiliate and the particular corporation are related 
throughout the year is a qualifying member of a particu- 
lar partnership at any time in a fiscal period of the par- 
ticular partnership that ends in the year, amounts re- 
quired to be included in computing the loss of the 
particular affiliate from an active business for the year 
because of clause 95(2)(a)(ii)(A) of the Act that are de- 
rived from amounts paid or payable, directly or indi- 
rectly, to it or to another partnership of which it is a 
member by the particular partnership to the extent that, 
if the particular partnership were a foreign affiliate of a 
corporation and were resident in the country in which 
the non-resident corporation is resident and subject to 
income taxation, the amounts paid or payable by the 
particular partnership would be deductible in computing 


_its exempt earnings or exempt loss for ‘he year or for a 
subsequent taxation year, 


(E) amounts required to be included in computing the 
loss of the particular affiliate from an active business for 
the year because of clause 95(2)(a)(ii)(B) of the Act that 
are derived from amounts paid or payable, directly or 
indirectly, to it or to a partnership of which it is a mem- 
ber by another foreign affiliate of the particular corpora- 
tion in respect of which the particular corporation has a 


qualifying interest throughout the year, to the extent that 


the amounts paid or payable by the other foreign affili- 

ate are deductible in computing its exempt earnings or 

exempt loss for the yea or for a subsequent taxation 
_ year, 


(®) if another foreign affiliate of the particular corpora- 
on in respect of which the particular corporation has a 
qualifying interest throughout the year is a qualifying 
member of a particular partnership at any time in a fis- 
cal period of the particular partnership that ends in the 
year, amounts required to be included in computing the 
__ loss of the particular affiliate from an active business for 
the year because of clause 95(2)(a)(ii)(B) of the Act that 
are derived from amounts paid or payable, directly or 
indirectly, to it or to another partnership of which it is a 
member by the particular partnership, to the extent that, 
if the particular partnership were a foreign affiliate of a 
corporation and were resident in the country in which 
_ the other foreign affiliat tesident and subject to in- 
come taxation, the amounts paid or payable by the par- 
ticular partnership would be deductible in computing its 
exempt earnings or exempt loss for the year or for a 
subsequent taxation year, 


(G) if the particular affiliate is a qualifying member of a 
_ particular partnership at any time in a fiscal period of 
____ the particular partnership that ends in the year, amounts 
required to be included in computing the loss of the par- 
ticular affiliate from an active business for the year be- 
ause of clause 95(2)(a)(ii)(C) of the Act that are de- 
ved from amounts paid or payable, directly or 
indirectly, to it or to another partnership of which it is a 
member by the particular partnership, to the extent that, 
if the particular partnership were a foreign affiliate of a 
corporation and were resident in the country in which 
the particular affiliate is resident and subject to income 
- taxation, the amounts paid or payable by the particular 
partnership would be deductible in computing its ex- 
empt earnings or exempt loss for the year or for a subse- 
quent taxation year, 


(H) amounts required to be pon in computing the 
loss of the particular affiliate from an active business for 
the year because of clause 95(2)(a)(ii)(D) of the Act that 
are derived from amounts paid or payable, directly or 
indirectly, to it or to a partnership of which it is a mem- 
ber by another foreign affiliate (in this clause referred to 
as the “second affiliate”) of the particular corporation to 
which the particular affiliate and the particular corpora- 
tion are related throughout the year, to the extent that 
the amounts paid or payable, in respect of a particular 
period in the year, are on account of interest on bor- 
rowed money used for the purpose of earning income 
from property or interest on an amount payable for pro- 
perty, if 
(1) the property is, throughout the particular period, 
excluded property of the second affiliate that is 
shares of a corporation (in this clause referred to as 
the “third affiliate”) and the third affiliate is, 
throughout the particular period, a foreign affiliate 
(other than the particular foreign affiliate) of the par- 
ticular corporation in respect of which the particular 
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corporation has a seal 
ine is relates, oF 


oko year and the in ou of t 
shareholders ; for their pene! ye 


: where, for me purpose of U is ¢ 
oe “excluded property” has 


: De n  computi _ 
the parce affiliate’ s loss from : an active a for 


_ ne on its fe / 
a insurance business outside Canada, to the extent that, if — 
the insurer were a forei i of another corpora- 
tion resident in Canad i dent in the country 
in which the insurer carried on its life insurance busi- 
_ ness outside Canada, the amounts paid he 
insurer would be deductible in computing its exempt _ 
earnings or oo Be for the shies or fo a eas 
taxation year, - 


(J) amounts required | 1 be included in compi 
_ particular affiliate’s loss from an active busit ; 
year because of subparagraph 95(2)(a)(ii) L 
that are derived from the factoring of trade accounts re- 
_ ceivable acquired by the particular affiliate, or by a part- 
nership of which the particular affiliate was a member, 
from a non-resident corporation to which the particular 
_ affiliate and the particular corporation are related 
_ throughout the year, to the extent that the trade accounts - 
receivable arose in the course of an active business car- 
ried on by the non-resident corporation any income 
from which would be included in computing the exempt 


earnings of the non-resident eens Ha it were a for- 
_ eign affiliate of a corporation, — / 


Income Tax Regulations 


the particul: ite 
_ particular affiliate 


(A) tt that roperty. 
jar eo ale iate for ia 


_ indirectly, from amounts paid or Sable to the 
particular foreign affiliate by another foreign af- 
filiate of the taxpayer, or by a non-resident cor- 
poration related to the particular foreign affili- 
ate and to the taxpayer, that is in respect of an 

active business carried on in ; | designated t treaty 
country (as defined for the ok a Part LIX 
of the Regulations) 


(M) amounts that would be required, vee of Stee 
agraph 95(2)(a)(vi) of the Act, to be included in com- 
puting the particular affiliate’s loss for the year from < 
active business if that meabenes | were read as fol- 
lows: _ 


“(vi) the income or bss deived by the 
foreign affiliate under or as a result of an agree- 
ment that provides for the purchase, sale or ex- 
change of currency and that can reasonably be con-— 
sidered to have been made by the partic ar foreign 
— to reduce its tisk, of siaisllaton { 


+ @ would, becanse of this paragraph, | 
cluded in computing the _ i 
affiliate’ s income or loss oon 


amounts paid or payable to the particular 
foreign affiliate by another foreigr 
of the taxpayer, or by a non-resident corpo- 
Tation related to the partict 


_ an active business carried on in a ne nanee - 
treaty country (as defined for the purpose of 
Part LIX of the I 2gulations), or 

(B) excluded property the income or das. from 
_ which would, if there were income. ora loss, be 
_ described in clause (A);”, or 


Application: The February 27, 2004 draft regulations (foreign affvass), subeec 
3(9), will amend para. (c) of the definition “exempt loss” in subsec. 5907(1) to read 
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as above, applicable to taxation years, of a foreign affiliate of a taxpayer, to which 
ITA 95(2)(a)(ii)(D)UID to (V), as proposed by subel. ee of the ace! 27, 
2004 draft amendments, apply 

S. 9 of the draft regulations provides if that a foreign affili 
to in the above amendment makes a valid “Global Section 9 
133(68) of the February 27, 2004 draft legislation (see A 
Notes to Proposed Amendment to ITA 95(2)(a)). then th am 
taxation years, of all foreign affiliates of the taxpaye 
that e : 
(a) “ok GD) i is, or the taxation years, of all ioe affi 

_ end before 2000, to be read as follows: 


“(D) if a non-resident corporation to which the es affiliate and the : 
-. particular corporation are related throughout the year is a member of a 
particular partnership (other than where the non-resident corporation 


ue, referred 
under subsec. 


would be a specified member of the particular partnership atany time ina 


_ fiscal period of the particular partnership that ends in the year if the defini- — 


_ the Act that are derived from amounts paid or payable, directly or indi- 
___. rectly, to it or to another partnership of which it is a member by the partic- 
: _ ular partnership to the extent that, if the particular partnership were a for- 
eign affiliate of a corporation and were resident in the country in which 
_ the non-resident corporation is resident and subject to income taxation, the 
- amounts paid or payable by the particular partnership would be deductible 
in computing its bese earnings or exempt loss for the yea: or for a sub- 

_ Sequent taxation year,” 


“the “third affiliate’ *) of te particular corporation in “respect of which the 
_ particular corporation has a qualifying interest and- shoe, shares. are eXx- 
_ cluded property. and” i Oe 


(c) cls. (c)Gi}(F) and (G). are for the taxation years, of ail te affiliates of the 
taxpayer. that end before 2000, to be read as follows: 


ae apy if another foreign affiliate of the particular corporation in Peopect of 
_ which the particular corporation has a qualifying interest throughout the — 

year is a member of a particular partnership (other than where the other 
___ foreign affiliate would be a specified member of the particular partnership 


at any time in a fiscal period of the particular partnership that ends in the 


year if the definition “specified member” of a partnership in subsection — 


_ 248(1) of the Act were read without reference to paragraph (a) of that defi- 


a _ nition), amounts required to be included in computing the loss of the par- 


ticular affiliate from an active business for the year because of clause 


95(2)(a)Gi)(B) of the Act that are derived from amounts paid or payable, — 
directly or indirectly, to it or to another partnership of which it is a mem- 

_ ber by the particular partnership, to the extent that, if the particular part- 
nership were a foreign affiliate of a corporation and were resident in the 
country in which the other foreign affiliate is resident and subject to in- 
come taxation, the amounts paid or payable by the particular partnership 
would be deductible in computing its exempt parBines or Rood loss for 
the year or for a subsequent taxation year, ; 


(G) if the particular affiliate is a member of a particular. ee (other 
_ than where the particular affiliate would be a specified member. of the par- 
ticular partnership at any time in a fiscal period of the particular partner-_ 
ship that ends in the year if the definition “specified member” of a partner- 

_ ship in subsection 248(1) of the Act were read without reference to 
paragraph (a) of that definition), amounts required to be included in com- 
puting the loss of the particular affiliate from an active business for the 
year because of clause 95(2)(a)Gii)(C) of the Act that are derived from 
amounts paid or payable, directly or indirectly, to it or to another partner- 
ship of which it is a member by the particular partnership, to the extent 
that, if the particular partnership were a foreign affiliate of a corporation 
and were resident in the country in which the particular affiliate is resident 
and subject to income taxation, the amounts paid or payable by the partic- 
‘ular partnership would be deductible in computing its yee racic or 
exempt loss for the year or for a subsequent taxation year,’ 


Technical Notes: Second, amendments are proposed to be made to s pereacipe (e) 
of the definition “exempt loss” in subsection 5907(1). Under existing paragraph (c) 
of the definition, where a particular foreign affiliate of a particular corporation is 
resident in a designated treaty country, the affiliate’s losses for a year from an active 
business carried on by it in Canada or in a designated treaty country are included in 
computing its “exempt loss” for the year. Consequential to the amendments made to 
paragraph 95(2)(a) of the Act. paragraph (c) of the definition is proposed to be 
amended to ensure that losses from sources in a country, other than Canada, that 
would otherwise be property losses but are re-characterized by paragraph 95(2)(a) to 
be losses from an active business, are included in computing the “exempt loss” of the 
affiliate. The provisions to deal with these re-characterized losses are set out in new 
subparagraph (c)(ii) of the definition “exempt loss” and are modelled after the analo- 


’ tion “specified member” of a partnership in subsection 248(1) of the Act 
"were read without reference to paragraph (a) of that definition), amounts 
eo required | to be included in computing the loss of the particular affiliate 
from an active business for the year because of clause 95(2)(a)Gi)(A) of 


Reg. 
S. 5907(1) exe 


gous provisions in proposed amended subparagraph (d)(ii) of the definition “exempt 
income” in subsection 5907(1) of the Regulations. 


The amendments to the definition “exempt loss” in subsection 5907(1) apply to taxa- 
tion years, of a foreign affiliate of a taxpayer, that begin after December 20, 2002. 
Note that these amendments are included in the Global Section 95 Election package 
described at the beginning of the commentary to section 95 of the Act, and that, in 
the event of a Global Section 95 Election, in its application to taxation years, of a 
foreign affiliate of a taxpayer, that end before 2000, the Member Criteria Condition 
will, instead of containing the Qualifying Member Requirement, contain the require- 
ment that the partnership have a relevant person as a member of the partnership 
(otherwise than as a specified member of the partnership). 


The expression “specified member” is defined in existing subsection 248( 1) of the 
Act. For more detail, see the commentary to the definition “exempt earnings” in sub- 
> 59071). 


Letter from Dept. of Finance, April 19, 2006: See under ITA 95(2){k.7). 


(d) where the year is the 1976 or any subsequent taxation year of 
the affiliate, each amount that is included in the affiliate’s ex- 
empt loss for the year because of subsection (10); 


eee Addition — Reg. 5907(1)“exempt loss” 
closing words 


minus he portion of any income or profits tax refunded by the 
government of a country for the year to the affiliate that can rea- 
sonably be regarded as tax refunded in respect of amounts of 
losses referred to in subparagraph (c)(ii); 

Application: The February 27, 2004 draft regulations (foreign affiliates), subsec. 
3(10), will add the above after para. (d) of the definition “exempt loss” in subsec. 
5907(1), applicable on the _ same ee as the amendment to Reg. 
5907(1) earnings’ “(b). 


Technical Notes: Third, a oun * 10 the definition “exempt loss” in subsec- 
tion 5907(1) is proposed to be added to ensure that the amount that would otherwise 
be the “exempt loss” of a foreign affiliate of a particular corporation is reduced by 
the portion of any income or profits tax refunded by the government of a country for 
the year to the affiliate that can reasonably be regarded as tax refunded in respect of 
losses referred to in new subparagraph (c)(ii) of the definition “exempt loss” in sub- 
section 5907(1). 


The amendments to the definition “exempt loss” in subsection 5907(1) apply to taxa- 
tion years, of a foreign affiliate of a taxpayer, that begin after December 20, 2002. 
Note that these amendments are included in the Global Section 95 Election package 


yy 


described at the beginning of the commentary to section 95 of the Act, and that, in 


the event of a Global Section 95 Election, in its application to taxation years, of a 
foreign affiliate of a taxpayer, that end before 2000, the Member Criteria Condition 
will, instead of containing the Qualifying Member Requirement, contain the require- 
ment that the partnership have a relevant person as a member of the partnership 
(otherwise than as a specified member of the partnership). 


The expression “specified member” is defined in existing subsection 248(1) of the 
Act. For more detail. see the commentary to the definition “exempt earnings” in sub- 
section 5907(1). 


Related Provisions: ITA 95(2)(n) — Deemed FA and deemed qualifying interest for 
para. (c); Reg. 5910(1) —FA carrying on foreign oil & gas business deemed to have 
paid income or profits tax. 


“exempt surplus” of a foreign affiliate (in this definition referred 
to as the “subject affiliate”) of a corporation in respect of the corpo- 
ration is, at any particular time, the amount determined by the 
formula 


A-B 
in respect of the period beginning with the time that is the latest of 


(a) the first day of the taxation year of the subject affiliate in 
which it last became a foreign affiliate of the corporation, 


(b) where the corporation is an acquiring corporation referred to 
in subsection 5905(5) and the subject affiliate is a particular af- 
filiate referred to in that subsection or another foreign affiliate in 
which such a particular affiliate had an equity percentage at the 
time referred to in that subsection, the last time at which that 
subsection was applicable in respect of the affiliate, and 


(c) where the subject affiliate is a foreign affiliate referred to in 
subsection 5905(1), (2), (8) or (9) or paragraph 5905(3)(b), the 
last time at which any of those subsections or that paragraph was 
applicable in respect of the subject affiliate 


and ending with the particular time, where 
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A. is the total of all amounts, in respect of the period, each of which 
iS 


(i) the opening exempt surplus of the subject affiliate as de- 
termined under subsection 5905(1), (2), (3), (5), (8) or (9), at 
the time established in paragraph (a), (b) or (c), 


(ii) the exempt earnings of the subject affiliate for any of its 
taxation years ending in the period, 


(i) the portion of any dividend received in the period and 
before the particular time by the subject affiliate from an- 
other foreign affiliate of the corporation (including, for 
greater certainty, any dividend deemed by subsection 
5905(7) to have been received by the subject affiliate) that 
was prescribed by paragraph 5900(1)(a) to have been paid 
out of the payer affiliate’s exempt surplus in respect of the 
corporation, 


Proposed Amen 


Appl ication : The February 


on “exempt surplus” 
subsec. 5907(1) by replacing the reference to “subsection 5905(7)” with “subsections 
5905(7) to (7.4)”, applicable to diss 


4). For more de- 


determined under subparagraph 5905(2)(a)(iv), (4)(a)(iv), (6)(a)(iv) or (8)(a)(iv) in the 
period and before the particular time in the description of A of the definition. 


Thirdly, the definition “exempt surplus” of a foreign affiliate of a taxpayer resident in 
Canada for a taxation year in subsection 5907(1) of the Regulations is amended to 
include each amount determined under subparagraph 5905(2)(a(i), (4)(a)i), (6)(aji) 
or (8)(a){i) in the period and before the particular time, in the description of B of the 
definition. . _ 


(iv) the portion of any income or profits tax refunded by or 
the amount of a tax credit paid by the government of a coun- 
try to the subject affiliate that can reasonably be regarded as 
having been refunded or paid in respect of any amount re- 
ferred to in subparagraph (iii) and that was not deducted in 
determining any amount referred to in subparagraph (iii) of 
the description of B, 


(v) the portion of any taxable dividend received in the period 
and before the particular time by the subject affiliate that 
would, if the dividend were received by the corporation, be 
deductible by it under section 112 of the Act, 


(vi) an amount added to the exempt surplus of the subject 
affiliate or deducted from its exempt deficit in the period and 
before the particular time under any provision of subsection 
(1.1) or (1.2), or 


(vii) an amount added, in the period and before the particular 
time, to the exempt surplus of the subject affiliate under par- 
agraph (7.1)(d), and 


Income Tax Regulations 


Application: The February 27, 2004 
3(11), will add subpara. (viii) to th iption o 
in subsec. 5907(1), applicable to taxation years, 
that begin after December 20, 2002, 


Technical Notes: See under “exempt surplus”(A) (iii 


poe 4 


- 


B is the total of those of the following amounts that apply in re- 
spect of the period: 


(i) the opening exempt deficit of the subject affiliate as deter- 
mined under subsection 5905(1), (2), (3), (5), (8) or (9), at 
the time established in paragraph (a), (b) or (c), 


(ii) the exempt loss of the subject affiliate for any of its taxa- 
tion years ending in the period, 


(iii) the portion of any income or profits tax paid to the gov- 
ernment of a country by the subject affiliate that may reason- 
ably be regarded as having been paid in respect of any 
amount referred to in subparagraph (iii), (iv) or (v) of the 
description of A, 

(iv) the portion of any whole dividend paid by the subject 
affiliate in the period and before the particular time deemed 
by paragraph 5901(1)(a) to have been paid out of the subject 
affiliate’s exempt surplus in respect of the corporation, 


(v) each amount that is determined under paragraph 
5902(4)(a) or subparagraph 5905(2)(a)(i), (6)(a)(i)_ or 
(8)(a)(i) in the period and before the particular time, or 


Proposed Amendment — Reg. 
surplus” B(v 


(v) each amount that is determined under 


59052) a), AAG, ()@)@ or (8)(a)(i) 


subparagraph — 
| the period | 
and before the particular time, or _ == 
Application: The February 27, 2004 draft regulations (foreign affiliates), subsec. _ 
3(12), will amend subpara. (v) of the description of B in the definition “exempt sur- _ 
plus” in subsec. 5907(1), applicable to taxation years, o| a foreign affiliate of a ta 
payer, that begin after December 20, 2002. — . - : 


Technical Notes: See under “exempt surplus"(A)(iii) above. 


(vi) an amount, in the period and before the particular time, 
deducted from the exempt surplus of the subject affiliate or 
added to its exempt deficit under any provision of subsection 
(1.1) or (1.2); 


Related Provisions: ITA 257 — Negative amounts in formulas: Reg. 5905(2)(a)(i), 


(iv), (2)(b) — Inclusion in exempt surplus on acquisition or cancellation of share; Reg. 
5905(4)(a)(i), (4)(b) — Inclusion in exempt surplus on disposition of share; Reg. 
5905(5.1) — Exempt surplus after amalgamation or windup of corporation holding FA; 


Reg. 5905(6)(a)(i) — Computation of exempt surplus; Reg. 5910(1) — FA carrying on 
foreign oil & gas business deemed to have paid income or profits tax. 


“loss” of a foreign affiliate of a taxpayer resident in Canada for a 
taxation year of the affiliate from an active business carried on by it 
in a country is the amount of its loss for the year from that active 
business carried on in that country computed by applying the provi- 
sions of paragraph (a) of the definition “earnings” in this subsection 
respecting the computation of earnings from that active business 


carried on in that country, with any modifications that the cricum- 
stances require; 


Proposed Amendment — Reg. 5907(1)“loss” _ 


“loss”, of a foreign affiliate of a taxpayer resident in Canada for a 
taxation year of the affiliate from an active business, means 


(a) in the case of an active business carried on by it in a coun- 

try, the amount of its loss for the year from the active business — 
carried on in the country computed by applying the provisions — 
of paragraph (a) of the definition “earnings” in this subsection - 
respecting the computation of earnings from that active busi- 
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ness carried on in that country, with any modifications that the 
circumstances require, and 


_(b) in any other case, the total of the amounts gue? by para- 
~ graph 95(2)(a) of the Act to be included in computing the ee 
~ jate’s loss from an active business for the ye 


‘Application: The February 27, 2004 draft regulations orei oe subsec. 
3(13), will amend the definition “loss” in subsec. 5907(1) to re aiove: applica- 
ble on the same basis as the amendment to Reg. 5907(1)"eamn I gs"(b). 


Technical Notes: The definition “loss” of a foreign | affiliate of a taxpayer r resident 
in Canada for a taxation year in subsection 5907(1) of the Regulations is relevant for 
the purposes of sompuung the surpluses and deficits of the foreign affiliate. 


Consequential to. ‘the dments to paragraph 95(2)(a) of the Act, the definition / 
“Joss” in subsecti proposed to be amended to add new paragraph (b) to 
ensure that losses om sources in a country other than Canada, that would otherwise 
be property losses but ' 


package described inning of the commentary to section 95 of the Act. 
“net earnings” of a foreign affiliate of a corporation for a taxation 
year of the affiliate 


(a) from an active business carried on by it in a country is the 
amount of its earnings for the year from that active business car- 
ried on in that country minus the portion of any income or prof- 
its tax paid to the government of a country for the year by the 
affiliate that can reasonably be regarded as tax in respect of 
those earnings, 


(b) in respect of foreign accrual property income is the amount 
that would be its foreign accrual property income for the year, if 
the formula in the definition “foreign accrual property income” 
in subsection 95(1) of the Act were read without reference to the 
variable F in that formula, minus the portion of any income or 
profits tax paid to the government of a country for the year by 
the affiliate that can reasonably be regarded as tax in respect of 
that income, 


(c) from dispositions of property used or held by it principally 
for the purpose of gaining or producing income from an active 
business carried on by it in a country that is not a designated 
treaty country (other than Canada) is the amount, if any, by 
which 


(i) the portion of the affiliate’s taxable capital gains for the 
year from those dispositions that can reasonably be consid- 
ered to have accrued after November 12, 1981 


exceeds 


(ii) the portion of any income or profits tax paid to the gov- 
ernment of a country for the year by the affiliate that can 
reasonably be regarded as tax in respect of the amount deter- 
mined under subparagraph (i), and 
(d) from dispositions of 
(i) shares of the capital stock of another foreign affiliate of 
the corporation that were excluded property of the affiliate 
(other than dispositions to which paragraph 95(2)(c), (d) or 
(e) of the Act was applicable), or 


(ii) partnership interests that were excluded property of the 
affiliate 


is the amount, if any, by which 


(iii) the portion of the affiliate’s taxable capital gains for the 
year from such dispositions that can reasonably be consid- 
ered to have accrued after its 1975 taxation year 


exceeds 


(iv) the portion of any income or profits tax paid to the gov- 
ernment of a country for the year by the affiliate that can 
reasonably be regarded as tax in respect of the amount deter- 
mined under subparagraph (iil); 


racterized by paragraph 95(2)(a) of the Act to be _ 
© included in ea the a of — | 


Reg. 
S. 5907(1) net 


Proposed Amendment — Reg. 59(/7(1)“net 
earne>: (4) 


(d) from dispositions of 


(i) shares of the capital stock of dngiibs foreign affiliate of 
the corporation that were excluded property of the affiliate 
(other than dispositions to which any of subsection 8(3) or 

_ paragraphs 95(2)(c), (c.2), (d), (d.1), (©), (e.1), (€.3) to (e.5) 
and (f.4) of the Act applied), a. 

Gi) partnership interests ‘that were excluded pepeny of the _ 
affiliate 


_ is the amount, if any, a whic 


(iii) the portion of the affiliate’s taxable capital gains a. 
_ the year from those dispositions that can reasonably be con- 
sidered to have accrued after its 1975 taxation ee, 


‘eciton of any income or profits tae paid to the gov- 
rmment of a country for the year by the affiliate that can 
_ reasonably be regarded as tax in respect of the amount de- 
_ termined under subparagraph (iii); 
Application: The February 27, 2004 draft regulations (foreign affiliates), subsec, 
3(14), will amend para. (d) of the definition “net earnings” in subsec. 5907(1) to read 
as above, applicable on the same basis as the amendment to Reg. 
5907(1)earnings’(b). : : 
Technical Notes: The definition “net earnings” of a foreign affiliate of a taxpayer 
resident in Canada for a taxation year in subsection 5907(1) of the Regulations is 
relevant for the a Me =— th — and deficits of the foreign 
affiliate, - 


It is proposed to’ amend patagrap ition * “net earnings . The amend- 
ment is to subparagraph (d)(i) and is consequential to the amendments to the defini- 
tion “foreign accrual property income” in subsection a5) of the Act. Those amend- 
ments to the definition “foreign accrual property income” ensure that capital gains 
and losses from dispositions of “excluded property” to which subsection 88(3) of the 
Act applies are included in computing foreign accrual property income. This amend- 
ment to the definition “net earnings” ensures that, in computing net earnings, those 
capital g gains are not double-counted. 


The proposed amendment to the definition “net earnings” in subsection 5907(1) ap- 
plies to taxation years, of a foreign affiliate of a taxpayer, that begin after December 
20, 2002. Note that this amendment is included in the Global Section 95 Election 
package described at the beginning of the commentary to section 95 of the Bo 


Related Provisions: Reg. 5910(1) —FA carrying on foreign oil & gas business 
deemed to have paid income or profits tax. 


“net loss” of a foreign affiliate of a corporation for a taxation year 
of the affiliate 


(a) from an active business carried on by it in a country is the 
amount of its loss for the year from that active business carried 
on in that country minus the portion of any income or profits tax 
refunded by the government of a country for the year to the affil- 
iate that can reasonably be regarded as tax refunded in respect of 
that loss, 


(b) in respect of foreign accrual property income is the amount, 
if any, by which 
(i) the amount, if any, by which 
(A) the total of the amounts determined under the descrip- 


tions of D, E and G in the definition “foreign accrual pro- 
perty income” in subsection 95(1) of the Act for the year 


exceeds 


(B) the total of the amounts determined under the descrip- 
tions of A, A.1, A.2, B and C in the definition “foreign 
accrual property income” in subsection 95(1) of the Act 
for the year 
exceeds 
(ii) the portion of any income or profits tax refunded by the 
government of a country for the year to the affiliate that can 
reasonably be regarded as tax refunded in respect of the 
amount determined under subparagraph (i), 
(c) from dispositions of property used or held by it principally 
for the purpose of gaining or producing income from an active 
business carried on by it in a country that is not a designated 
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treaty country (other than Canada) is the amount, if any, by 
which 


(i) the portion of the affiliate’s allowable capital losses for 
the year from those dispositions that can reasonably be con- 
sidered to have accrued after November 12, 1981 

exceeds 


(ii) the portion of any income or profits tax refunded by the 
government of a country for the year to the affiliate that can 
reasonably be regarded as tax refunded in respect of the 
amount determined under subparagraph (i), and 

(d) from dispositions of 


(i) shares of the capital stock of another foreign affiliate of 
the corporation that were excluded property of the affiliate 
(other than dispositions to which paragraph 95(2)(c), (d) or 
(e) of the Act was applicable), or 


(11) partnership interests that were excluded property of the 
affiliate 


is the amount, if any, by which 


(ii1) the portion of the affiliate’s allowable capital losses for 
the year from those dispositions that can reasonably be con- 
sidered to have accrued after its 1975 taxation year 


exceeds 


(iv) the portion of any income or profits tax refunded by the 
government of a country for the year to the affiliate that can 
reasonably be regarded as tax refunded in respect of the 
amount determined under subparagraph (ap; 
Proposed Amendment. — 


(d) from DOS - 


OF 


Gi partnership int 
affiliate 


the year from those fresno that can Teasonably be con- 
sidered to have accrued after its | 


exceeds - 


reasonably be regarded as tax refunded in sue of the 
oe determined under su ere 7 


Technical Notes: The definition “net loss” of a foreign affi liate of a ‘taxpayer 
resident in Canada for a taxation year in subsection 5907(1) of Regulations is 
relevant for the purposes, of computing th ae and d of the foreign 
affiliate. - _ 


It is proposed to amend er (d) of the definition * “net loss” ‘The amendment i is 
to subparagraph (d)(i) of the definition “net loss”. The amendment remo ss t 
ence to the words in parentheses that were previously contained i in that subparagraph, 
They Were not necessary and caused confusion. 


The proposed amendment to the definition “net loss? in sticgron 5907(1) applies io 
taxation years, of a foreign affiliate of a taxpayer, that begin after December 20, 
2002. Note that this amendment is included in the Global Section 95 Election pack- 
age described at the beginning of the commentary to section 95 of the Act. 


Related Provisions: Reg. 5910(1) —FA carrying on foreign oil & gas business 
deemed to have paid income or profits tax. 


“net surplus” of a foreign affiliate of a corporation resident in Can- 
ada in respect of the corporation is, at any particular time, 


(a) if the affiliate has no exempt deficit and no taxable deficit, 
the amount that is the total of its exempt surplus and taxable 
surplus in respect of the corporation, 


Income Tax Regulations 


(b) if the affiliate has no taxable surplus, the amount, if any, by 
which its exempt surplus exceeds its taxable deficit in respect of 
the corporation, or 

(c) if the affiliate has no exempt surplus, the amount, if any, by 
which its taxable surplus exceeds its exempt deficit in respect of 
the corporation, 


as the case may be, at that time; 
“taxable deficit” of a foreign affiliate of a corporation in respect of 
the corporation at any time is the amount, if any, by which 


(a) the total of all amounts each of which is an amount deter- 
mined at that tume under any of subparagraphs (i) to (vi) of the 
description of B in the definition “taxable surplus” in this 
subsection 


exceeds 


(b) the total of all amounts each of which is an amount deter- 
mined at that time under any of subparagraphs (i) to (v) of the 
pesccipaon of A in ee ela On, 


3(16), will ee para. oe of the definition | : 
read as above, applicable on ‘the same cae as” ane ‘amendment to Reg. 
5907(1)“earnings “(b). a u 


Technical Notes: The definition 4 


applies fo taxation years, of a foreign ihe rf a pga that b 
ber 20, 2002. Note that this amendment is included in the Global Sect on 
package described at the beginning of the commentary to section 95 of the Act 


Related Provisions: Reg. 5905(2)(a)(v), (2)(b) — Inclusion in exempt deficit on 
acquisition or cancellation of share; Reg. 5905(4)(a)(v), (4)(b) — Inclusion in taxable 
deficit on disposition of share; Reg. 5905(5.1) — Taxable deficit after amalgamation of 
corporation holding foreign affiliate; Reg. 5905(5.2) — Taxable deficit after windup of 
corporation holding foreign affiliate; Reg. 5905(6)(a)(v) — Computation of exempt 
deficit. 


“taxable earnings” of a foreign affiliate of a corporation for a taxa- 
tion year of the affiliate is 


(a) where the year is the 1975 or any preceding taxation year of 
the affiliate, nil, and 


(b) in any other case, the total of all amounts each of which is 


(i) the affiliate’s net earnings for the year from an active bus- 
iness carried on by it in a country, 


(ii) the affiliate’s net earnings for the year in respect of its 
foreign accrual property income, 


(ii) to the extent that they have not been included under sub- 
paragraph (i) or deducted in determining an amount included 
under subparagraph (b)@) of the definition “taxable loss” in 
this subsection, the earnings for the year as determined under 
paragraph (b) of the definition “earnings” in this subsection 
minus the portion of any income or profits tax paid to the 
government of a country for the year by the affiliate that can 
reasonably be regarded as tax in respect of those earnings, 


(iv) the affiliate’s net earnings for the year from dispositions 
of Property used or held by it principally for the purpose of 
gaining or producing income from an active business carried 
on by it in a country that is not a designated treaty country 
(other than Canada), or 


(v) the affiliate’s net earnings for the year from dispositions 
of shares of the capital stock of another foreign affiliate of 
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the corporation that were excluded property of the affiliate 
(other than dispositions to which paragraph 95(2)(c), (d) or 
(e) of the Act was applicable) or dispositions of partnership 


interests that were excluded property of the affiliate, 


S ioneee Amendment — Hebe wh 
earnings” (b)( 


’ () the affiliate’s net earnings for the year fr 
of shares of the capital stock of another for 


affiliate Of 


the corporation that were excluded property of the affiliate — 
_ (other than dispositions to which any of subsection 88(3) or — 
paragraphs 95(2)(c), (c.2), (d), (d.1), (e), (€.1), (€.3) to (e.5) 
and (f.4) of the Act applied) or dispositions of partnership 


- interests that were excluded property of the affiliate, — 


Application: The February 27, 2004 draft regulations (foreign affiliates), subsec. 
317), will amend subpara. (b)(v) of the definition “taxable | earnings” in ‘subsec. x 


5907(1) to read as above, applicable to taxation years, of a foreign aint of a tax _ 


payer, that begin after December 20, 2002. 


Technical Notes: The definition “taxable earings” of a vee afBhiate: of cok 


taxpayer resident in Canada for a taxation year in subsection 5907(1) of the Regula- _ 
tions is relevant for the purposes of computing the surpluses of the foreign affiliate. — 


The proposed amendment of the definition “taxable earnings” ins subsection §907(1) o 


is to subparagraph (b)(y) and is consequential to the amendments to the definition 


ae 


“foreign accrual property income” in subsection 7>(1) of the ‘Act. The amendments : 


to the definition “foreign accrual property income” ensure that capital gains and ~ 


losses from dispositions of “excluded property” to which 
applies are included in computing foreign accrual propel 


Reg. 
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Proposed Amendment — Reg. 5907(1)“taxable 
_loss”(b){iv), (v) 


(iv) the affiliate’s net loss for the year from the disposition 
of shares of the capital stock of another foreign affiliate of 
the corporation that were excluded property of the affiliate 
or from the disposition of partnership: interests that were 
excluded property of the affiliate, or 


| (y) to the extent that they ha ve not otherwise been included 

under subparagraph (i) or deducted in computing an 
amount under subparagraph (b)(i) of the definition “taxable | 

_ earnings”, the loss for the year as determined under para- 

: graph (b) of the definition “loss” minus the portion of any 

income or profits tax refunded by the government of a 


1 respect of that loss, — 


idd- subpara (b)(y), ee on the same basis as the amendment to Reg. 
LD) earnings” MD). ce oe 


Technical Notes: The seers! semcabie sat af a foreign affiliate of a taxpayer 
resident in Canada for a taxation year in subsection 5907(1) of the Regulations is 
relevant for the purposes of computing the surpluses and deficits of the foreign 
affiliate. 


As noted i in 1 the commentary to he ‘Ploposed apendaeae to the definition “loss” in 
subsection 5907( 1), a property Joss re-characterized by paragraph 95(2)(a) of the Act 
as loss from an active business is described pb new eae (b) of the definition 


ountry for the year that can reasonably be oe as tax : 


ebruary. 27, 2004 draft Tegulations (Gotelen, affiliates), subse = 
subpara. (b)(iy) of “taxable loss” in subsec. 5907(1) to read as — 


“loss” and is included in computin | 


to the definition * ‘taxable earnings” ensures ae in comp : 
capital gains are not double-counted. — The: amendment to the. defini ion 
add new subparagraph (b\(v). Ty 
loss for the year determined under paragraph (b) 
included under existing, subparagraph (b)G the definition “taxable loss” or de- 
ducted in eoraputing an amount under exis ng subparagraph (b)() of the definition 

“taxable earnings”, that loss (minus the portion of any income or profits tax refunded 
by the government of a country for the year that can reasonably be regarded as tax 
ed in respect of that loss) is to be included in computing “taxable loss” for the 
Note, also, that the existing “postamble” to the definition “taxable loss” ensures 
<able loss” does not earictude any amount included in the affiliate’s “exempt 


at secon 590701) proposes to 
ph ensures that, to the extent that the 


S ndment to the definition “taxable earnings” in sub ti be > 
This amendm fi able earn. gs’ se the definition “loss” has not been 


taxation years, of a foreign affiliate of a taxpayer, that begin 
2002. Note that this amendment is included in the Global Section 95 Election a : 
age described at the beginning of the commentary to section 95 of the Act 


but does not include any amount included in the affiliate’s ex- 
empt earnings for the year; 


Related Provisions: Reg. 5910(1) — FA carrying on foreign oil & gas business 
deemed to have paid income or profits tax. : 
aie to aon ee jose? in subsection 5907( ie 
ears, of a foreign affiliate of a taxpayer, that begin after December 
t this amendment is included in. the Global Section 95 Election 
at the beginning of the commentary to section 95 of the Act. 


“taxable loss” of a foreign affiliate of a corporation for a taxation 
year of the affiliate is 


(a) where the year is the 1975 or any preceding taxation year of 
the affiliate, nil, and 


(b) in any other case, the total of all amounts each of which is 


but does not include any amount included in the affiliate’s exempt 
loss for the year; 


“taxable surplus” of a foreign affiliate (in this definition referred 
to as the “subject affiliate”) of a corporation in respect of the corpo- 
ration is, at any particular time, the amount determined by the 
formula 


(i) the affiliate’s net loss for the year from an active business 
carried on by it in a country, 


Proposed Addition — Reg. Serle 
loss"(b)(i. 1) 


a _ QA) the affiliate’s net loss for the year i in respect of fosses 
included in computing income from an active business be- 
cause of subparagraphs 95(2)(a)(v) and (vi) of the Act, 

Application; The February 27, 2004 draft regulations (foreign sihilieos subsec. 


3(18), will add subpara. (b)(G.1) to the definition “taxable loss” in subsec. 5907(1), 
applicable on the same basis as the amendment to Reg. 5907(1)" ‘earnings’ (b). 


Technical Notes: See under 5907(1)“taxable loss’ (b)(iv), (v) below. 


<2) 
= 
S) 
Ss 
3 
at 
= 
Gp 
O 
a4 


A-B 
in respect of the period beginning with the time that is the latest of 


(a) the first day of the taxation year of the affiliate in which it 
last became a foreign affiliate of the corporation, 


(b) where the corporation is an acquiring corporation referred to 
in subsection 5905(5) and the subject affiliate is a particular af- 
filiate referred to in that subsection or another foreign affiliate in 
which such a particular affiliate had an equity percentage at the 
time referred to in that subsection, the last time at which that 
subsection was applicable in respect of the subject affiliate, and 


(ii) the affiliate’s net loss for the year in respect of foreign 
accrual property income, 


(iii) the affiliate’s net loss for the year from dispositions of 
property used or held by it principally for the purpose of 
gaining or producing income from an active business carried 
on by it in a country that is not a designated treaty country 
(other than Canada), or 


(iv) the affiliate’s net loss for the year from dispositions of 
shares of the capital stock of another foreign affiliate of the 
corporation that were excluded property of the affiliate (other 
than dispositions to which paragraph 95(2)(c), (d) or (e) of 
the Act was applicable) or dispositions of partnership inter- 
ests that were excluded property of the affiliate, 


(c) where the subject affiliate is a foreign affiliate referred to in 
subsection 5905(1), (2), (8) or (9) or paragraph 5905(3)(b), the 
last time at which any of those subsections or that paragraph was 
applicable in respect of the subject affiliate 

and ending with the particular time, where 


A. is the total of all amounts, in respect of the period, each of which 
is 
(i) the opening taxable surplus of the subject affiliate as de- 
termined under subsection 5905(1), (2), (3), (5), (8) or (9) at 
the time established in paragraph (a), (b) or (c), 
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(ii) the taxable earnings of the subject affiliate for any of its 
taxation years ending in the period, 


(111) the portion of any dividend received in the period and 
before the particular time by the subject affiliate from an- 
other foreign affiliate of the corporation (including, for 
greater certainty, any dividend deemed by subsection 
5905(7) to have been received by the subject affiliate) that 
was prescribed by paragraph 5900(1)(b) to have been paid 
out of the payer affiliate’s taxable surplus in respect of the 
corporation, 


Proposed Amendment — Reg. 5907(1)‘tax able 


S surplus” A(iii : . 
Application: The February 27, 2004 draft regulations (foreign affiliates), subsec. 3(1), 
will amend subpara. (ili) of the description of A in the definitior ible surplus” in. 


: o axable surplus’ / 
subsec. 5907(1) by replacing the reference to “subsection 5905(7)” with “subsections: 
5905(7) to (7.4)”, applicable to dissolutions that occur after December 20, 2002, __ 


Technical Notes: See 5907(1)“exempt surplus” A (iii) above. 


(iv) an amount added to the taxable surplus of the subject 
affiliate or deducted from its taxable deficit in the period and 
before the particular time under any provision of subsection 
Ck) orrcle2); 


(v) an amount added, in the period and before the particular 
time, to the subject affiliate’s taxable surplus under para- 
graph (7.1)(e),. and 


Proposed Addition — Reg. 5907(1)“taxable 


WD) ach antount that is deicnained unde: sabparenGh: 
—-5905(2)(a)(v), (4)(a)(v), (6)(a)(v) or (8)(a)(v) in the period — 


and before that particular time, and oF 
Application: The February 27, 2004 draft regulations (foreign affiliates), subsec. 
d 


3(20), will add subpara. (vi) to the description of A in the definition “taxable surplus” 
in subsec, 5907(1), applicable in respect of dispositions in respect of which an elec- 
tion was made in respect of which proposed subsec. 5902(1) applies. = 
Technical Notes: The definition “taxable surplus” of a foreign affiliate of a _ 
taxpayer resident in Canada for a taxation year in subsection 5907(1) is relevant for 
the purposes of computing the surpluses and deficits of the foreign affiliate. eo 


The definition “taxable surplus” of a foreign affiliate of a taxpayer resident in Can- — 
ada for a taxation year in subsection 5907(1) is proposed to be amended in three — 
Ways : —— : 
Firstly, in the description of A in the definition of “taxable surplus” of a foreign | 
affiliate of a taxpayer resident in Canada for a taxation year in subsection 5907(1), _ 
there is to be included a new subparagraph (vi) which will include in the description 
of A of the definition each amount determined under subparagraph 5905(2)(a)), 
(4)(a)(v), (6)(a)(v) or (8)(a)(v) in the period and before that particular time. 
Secondly, in subparagraph (v) of the description of B in the definition “taxable sur- 
plus” of a foreign affiliate of a taxpayer resident in Canada for a taxation year in 
subsection 5907(1), the reference to “paragraph $902(4)(b) or subparagraph 
5905(2)(a)(ii), (6)(a)Gi) or (8)(a)Gi)” is replaced by a reference to “subparagraph 
S90S(2)(ayiai), (A)(a)Gi), (6)(a) Gi) or (8)(a)(ii)”. _ — : 
For details on the third amendment, refer to the commentary to the definition “‘ex- 
empt surplus” in subsection, 5907(1).. : oo 
B is the total of those of the following amounts that apply in re- 
spect of the period: 


(i) the opening taxable deficit of the subject affiliate as deter- 
mined under subsection 5905(1), (2), (3), (5), (8) or (9), at 
the time established in paragraph (a), (b) or (c), 


(i) the taxable loss of the subject affiliate for any of its taxa- 
tion years ending in the period, 


(ii) the portion of any income or profits tax paid to the gov- 
ernment of a country by the subject affiliate that can reasona- 
bly be regarded as having been paid in respect of that portion 
of a dividend referred to in subparagraph (iii) of the descrip- 
tion of A, 


(iv) the portion of any whole dividend paid by the subject 
affiliate in the period and before the particular time deemed 
by paragraph 5901(1)(b) to have been paid out of the subject 
affiliate’s taxable surplus in respect of the corporation, 


Income Tax Regulations 


(v) each amount that is determined under paragraph 
5902(4)(b) or subparagraph 5905(2)(a)(ii), (6)(a)(ii) or 


- §005(2)(a)(ii), (4)(ayGii 
_ and before the parti 


(vi) an amount, in the period and before the particular time, 
deducted from the taxable surplus of the subject affiliate or 
added to its taxable deficit under any provision of subsection 
(1.1) or (1.2); 
Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 5905(2)(a)(ii), 
(v), 5905(2)(b) — Inclusion in taxable surplus on acquisition or cancellation of share; 
Reg. 5905(4)(a)(i1), 5905(4)(b) — Inclusion in taxable surplus on disposition of share; 
Reg. 5905(5.1) — Taxable surplus after amalgamation of corporation holding foreign 
affiliate; Reg. 5905(5.2) — Taxable surplus after windup of corporation holding for- 
eign affiliate\; Reg. 5905(6)(a)(ii) — Computation of taxable surplus; Reg. 5910(1) — 
FA carrying on foreign oil & gas business deemed to have paid income or profits tax. 


“underlying foreign tax” of a foreign affiliate (in this definition 
referred to as the “subject affiliate”) of a corporation in respect of 
the corporation is, at any particular time, the amount, determined by 
the formula 


A-B 
in respect of the period beginning with the time that is the latest of 


(a) the first day of the taxation year of the subject affiliate in 
which it last became a foreign affiliate of the corporation, 


(b) where the corporation is an acquiring corporation referred to 
in subsection 5905(5) and the subject affiliate is a particular af- 
filiate referred to in that subsection or another foreign affiliate in 
which such a particular affiliate had an equity percentage at the 
time referred to in that subsection, the last time at which that 
subsection was applicable in respect of the subject affiliate, and 


(c) where the subject affiliate is a foreign affiliate referred to in 
subsection 5905(1), (2), (8) or (9) or paragraph 5905(3)(b), the 
last time at which any of those subsections or that paragraph was 
applicable in respect of the subject affiliate 


and ending with the particular time, where 


A is the total of all amounts, in respect of the period, each of which 
is 


(i) the opening underlying foreign tax of the subject affiliate 
as determined under subsection 5905(1), (2), (3), (5), (8) or 
(9), at the time established in paragraph (a), (b) or (c), 


(ii) the portion of any income or profits tax paid to the gov- 
ernment of a country by the subject affiliate that can reasona- 
bly be regarded as having been paid in respect of the taxable 
earnings of the affiliate for a taxation year ending in the 
period, 


(iit) the portion of any income or profits tax referred to in 
subparagraph (iii) of the description of B in the definition 
“taxable surplus” in this subsection paid by the subject affili- 
ate In respect of a dividend received from any other foreign 
affiliate of the corporation, 


(iv) each amount that was prescribed by paragraph 
5900( 1)(d) to have been the foreign tax applicable to the por- 
tion of any dividend received in the period and before the 
particular time by the subject affiliate from another foreign 
affiliate of the corporation (including, for greater certainty, 
any dividend deemed by subsection 5905(7) to have been re- 
ceived by the subject affiliate) that was prescribed by para- 
graph 5900(1)(b) to have been paid out of the payer affili- 
ate’s taxable surplus in respect of the corporation, or 
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Proposed Amendment — Reg. 
5907(1)“underlying foreign tax”A(iv) _ 
Application: The February 27, 2004 draft regulations (foreign affiliates), subsec. 3(1), 
will amend subpara. (iv) of the description of A in the definition “underlying foreign 
tax” in subsec. 5907(1) by replacing the reference to “subsectio $905(7)” with “sub- 
Sees oe to (7. 4)”, app licable to dissolutions “ occur after December 20, 
2002. c ee 


Technical Notes: See “exempt surplus” A(iii) above. _ 


(v) the amount by which the subject affiliate’s underlying 
foreign tax is required to be increased by any provision of 
subsection (1.1) or (1.2), 


B_ is the total of those of the following amounts. that apply in re- 
spect of the period: 


(1) the portion of any income or profits tax refunded by the 
government of a country to the affiliate that can reasonably 
be regarded as having been refunded in respect of the taxable 
loss of the subject affiliate for a taxation year ending in the 
period, 

(11) the underlying foreign tax applicable to any whole divi- 
dend paid by the subject affiliate in the period and before the 
particular time deemed by paragraph 5901(1)(b) to have been 
paid out of the subject affiliate’s taxable surplus in respect of 
the corporation before that time, 

(iii) each amount that is required by paragraph 5902(4)(c) or 
subparagraph 5905(2)(a)(iii), (6)(a) (ii) or (8)(a)(ii1) to be de- 
ducted in the period and before the particular time in comput- 
gd the sublet affiliate’s underlying Train tax, or 


: Proposed Amendment 1g. 
__§907(1)“underlying foreign tax" Bil) 


(iii) each - amount that is required by subparagraph 
5905(2)(a)(iii), (4)(a)Gii), (6)(a)(ii) or (8)(a)(ili) to be de- 
ducted in the period and before the particular time in com- 
puting the subject affiliate’s underlying foreign tax, or 


Application: The Febr ary 27, 2004 draft regulations (foreign affiliates), subsec. 
3(22), will amend subp. iii) of the description of B in the definition “underlying 
foreign tax” in su . §907(1) to read as above, applicable in respect of dispositions 
in respect of whic aD | 
5902(1) applies. 


corporation eect i in Canada, in respect of a corporation, in subsection 500711) is iS 
relevant for the purposes of ee the Tee and deficits of the foreign 
affiliate. 

Subparagraph (iii) of the description of B of the definition * ‘underlying foreign tax” 
has been amended to remove the reference to Peraseph 5902(4)(c), and to add a 
reference to subparagraph 5905(4)(a)(ili). : 


(iv) the amount by which the subject affiliate’s RASA ite 
foreign tax is required to be decreased in the period and 
before the particular time by any provision of subsection 
(1.1) or (1.2); 


Related Provisions: ITA 257—Negative amounts in formulas; Reg. 


5905(2)(a)(iii), (2)(b) — Inclusion in underlying foreign tax on acquisition or cancella- 
tion of share; Reg. 5905(4)(a)(iti), (b) — Inclusion in UFT on disposition of share; 
Reg. 5905(5.1) — UFT after amalgamation of corporation holding foreign affiliate; 
Reg. 5905(5.2) — UFT after windup of corporation holding foreign affiliate; Reg. 
5905(6)(a)(iii) — Computation of UFT; Reg. 5910(1) — FA carrying on foreign oil & 


gas business deemed to have paid income or profits tax. 


“underlying foreign tax applicable” in respect of a corporation to 
a whole dividend paid at any time on the shares of any class of the 
capital stock of a foreign affiliate of the corporation by the affiliate 
is the total of 
(a) the proportion of the underlying foreign tax of the affiliate at 
that time in respect of the corporation that 
(i) the portion of the whole dividend deemed to have been 
paid out of the affiliate’s taxable surplus in respect of the 
corporation 
is of 
(ii) the affiliate’s taxable surplus at that time in respect of the 
corporation, and 


slection was made in respect of which proposed subsec. _ 


Reg. 
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(b) except with respect to any whole dividend <eferred to in sec- 
tion 5902, in any case where throughout the taxation year of the 
affiliate in which the whole dividend was paid 


(i) there is no more than one class of shares of the capital 
stock of the affiliate issued and outstanding, 


(ii) the surplus entitlement percentage of the corporation in 
respect of the affiliate is 100 per cent, or 


(iii) there is not more than one shareholder who owns shares 
of the capital stock of the affiliate, 


any additional amount in respect of the whole dividend that the 
corporation claims in its return of income under Part J of the Act 
in respect of the whole dividend, not exceeding the amount that 
is the lesser of 


(iv) the amount by which the portion of the whole dividend 
deemed to have been paid out of the affiliate’s taxable sur- 
plus in respect of the corporation exceeds the amount deter- 
mined under paragraph (a), and 


(v) the amount by which the underlying foreign tax of the 
affiliate in respect of the corporation immediately before the 
whole dividend was paid exceeds the amount determined 
under paragraph (a); 


“whole dividend” paid at any time on the shares of a class of the 
capital stock of a foreign affiliate of a taxpayer resident in Canada 
is the total of all amounts each of which is the dividend paid at that 
time on a share of that class except that 


(a) where a dividend is paid at the same time on shares of more 
than one class of the capital stock of an affiliate, for the purpose 
only of section 5900, the whole dividend referred to in section 
5901 paid at that time on the shares of a class of the capital stock 
of the affiliate is deemed to be the total of all amounts each of 
which is the dividend paid at that time on a share of the capital 
stock of the affiliate, 


(b) where a whole dividend is deemed by paragraph 5902(1)(c) 
to have been paid at the same time on shares of more than one 
class of the capital stock of an affiliate, for the purpose only of 
that paragraph, the whole dividend deemed to have been paid at 
that time on the shares of a class of the capital stock of the affili- 
ate is deemed to be the total of all amounts each of which is a 
whole dividend deemed to have been paid at that time on the 
Stetes of a class of the capital stock of the affiliate, and 


_ Proposed Amendment — Reg. 5907(1 )“whole 
dividend” (b) 


ey where a whole dividend is deemed by paragraph 
5902(1)(g) to have been paid at the same time on shares of 
more than one class of the capital stock of an affiliate, for the 
purpose only of that paragraph, the whole dividend deemed to 
have been paid at that time on the shares of a class of the capi- 
tal stock of the affiliate is deemed to be the total of all amounts 
_ each of which is a whole dividend deemed to have been paid at 
that time on the shares of a class of the capital stock of the 
affiliate, and 
Application: The February 27, 2004 draft fedulatios (foreign affiliates), subsec. 
3(23), will amend para. (b) of the definition “whole dividend” in subsec. 5907(1) to 
read as above, applicable in respect of dispositions in respect of which an election 
was made in respect of which proposed subsec. 5902(1) applies. 
Technical Notes: The definition “whole dividend” paid at any time on the shares 
of a class of the capital stock of a foreign affiliate of a taxpayer resident in Canada in 
subsection 5907(1) is relevant for the purposes of computing the surpluses and defi- 
cits of the foreign affiliate. 
The proposed amendment to paragraph (b) of the definition “whole dividend” in sub- 
section 5907(1) replaces a reference to “5902(1)(c)” with a reference to 
“5902(1)(g)” 
This proposed amendment to the definition “underlying foreign, tax” in subsection 
5907(1) applies in respect of dispositions in respect of which an election was made in 
respect of which proposed new subsection 5902(1) applies. 


(c) where more than one whole dividend is deemed by paragraph 
5900(2)(b) to have been paid at the same time on shares of a 
class of the capital stock of an affiliate, for the purposes only of 
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paragraph 5900(1)(d) and the definitions “underlying foreign 
tax” and “underlying foreign tax applicable” in this subsection, 
the whole dividend deemed to have been paid at that time on the 
shares of a class of the capital stock of the affiliate is deemed to 
be the total of all amounts each of which is a whole dividend 
deemed to have been paid at that time on the shares of a class of 
the capital stock of the affiliate and all of that whole dividend 
shall be deemed to have been paid out of the affiliate’s taxable 
surplus in respect of the corporation. 


History: Subsec. 5907(1) definitions amended and rearranged by P.C. 1997-1670, sub- 
sec. 8(1), November 20, 1997, Canada Gazette, Part II, December 10, 1997, applicable 
to taxation years of a foreign affiliate of a taxpayer that begin after 1994, except that 


(a) the definitions apply to taxation years of a foreign affiliate of a taxpayer that 
end after 1994 where there has been a change in the taxation year of the foreign 
affiliate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate; and 


(b) in applying the definitions for taxation years of a foreign affiliate of a taxpayer 
that begin before 1996 and in respect of which subsecs. 5907(11)—(11.2) (as 
amended) do not apply, the references to “designated treaty country” shall be read 
as “country listed in subsection (11)”. 


Cl. 5907(1)(a)(i)(C) amended by P.C. 1996-571, s. 2, April 23, 1996, Canada Gazette, 
Part Il, May 1, 1996, applicable to taxation years that end after February 21, 1994. 


Subpara. 5907(1)(d)(vi.1) substituted, applicable in respect of 1976 et seq.; subparas. 
(1)(d)(vii.2) and (1)(k)(vi.2) added and (1)(d)(xiv) and (1)(k)(xiii) substituted, applica- 
ble for purposes of making computations under Part LIX after March 15, 1989: sub- 
paras. (1)(d)(xii.1) and (1)(k)(xi.1) substituted, effective from November 13, 1981: that 
portion of subpara. (1)(m)(ii) preceding cl. (A) substituted, applicable (by subsec. 5(6) 
as amended by P.C. 1994-1129, July 4, 1994, Canada Gazette, Part II, July 27, 1994, 
applicable after March 15, 1989) in respect of whole dividends paid after 1987; by P.C. 
1989-321, subsecs. 3(1) to (8), March 2, 1989, Canada Gazette, Part II, March 15, 
1989, 


Cl. 5907(1)(b)(G)(B) substituted, cl. 5907(1)(b)G)(C) added, applicable in respect of 
capital gains from dispositions of property made after November 12, 1981: cl. 
5907(1)(c)G)(B) substituted, cl. 5907(1)(c)(i)(C) added, applicable in respect of capital 
losses from dispositions of property made after November 12, 1981; subparas. 
5907(1)(d)(Gi), (iii), (iv), (vi), (viii), para. 5907(1)(g), all that portion of para. 
5907(1)(d) following subpara. (xi) substituted and subparas. 5907(1)(d)(vii.1), (f)(iii), 
(f(iv) added, applicable commencing November 13, 1981; cls. 5907(1)(i)(ii)(D), (E), 
and (j)(ii)(C), (D) added, applicable in respect of dispositions made after November 12, 
1981; cl. 5907(1)G)Gi)(B), subparas. 5907(1)(k)(i), (iii), (iv), (vi), (vii), 5907(1)(1) (ii), 
(iii), (iv), (vii), (x), all that portion of para. 5907(1)(k) following subpara. (x), all that 
portion of subpara. 5907(1)(m)(ii) preceding cl. (A) substituted and subparas. 
5907(1)(@)(vi.1), 5907(1)()(vii.1), (xi) added applicable commencing November 13, 
1981] by P.C. 1985-467, subsecs. 4(1)-(22), February 14, 1985, Canada Gazette, Part 
II, March 6, 1985. 


Subparas. 5907(1)(d)(vi.1) added, 5907(1)(d)(x), (xiv) substituted by P.C. 1980-503, 
subsecs. 5(1)—(3), February 8, 1980, Canada Gazette, Part II, February 27, 1980, effec- 
tive in respect of 1976 et seq. 


(1.01) [Interpretation for ITA 113] — For the purpose of section 
113 of the Act, “exempt surplus” and “taxable surplus” have the 
meanings assigned by subsection (1). 


History: Subsec. 5907(1.01) added by P.C. 1997-1670, subsec. 8(1), November 20, 
1997, Canada Gazette, Part Il, December 10, 1997, applicable to taxation years of a 
foreign affiliate of a taxpayer that begin after 1994, except that 


(a) the subsec. applies to taxation years of a foreign affiliate of a taxpayer that end 
after 1994 where there has been a change in the taxation year of the foreign affili- 
ate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


Income Tax Regulations 


(1.02) [“Qualifying interest”, “related”] — In paragraph (d) of 
the definition “exempt earnings” in subsection (1), the determina- 
tion of whether a corporation 


(a) has a “qualifying interest” in respect of a foreign affiliate 
throughout a taxation year, or 


(b) is related to another corporation throughout a taxation year 


shall be made as it would for the purpose of paragraph 95(2)(a) of 
the Act. 
History: Subsec. 5907(1.02) added by P.C. 1997-1670, subsec. 8(2), November 20, 


1997, Canada Gazette, Part Il, December 10, 1997, applicable to taxation years of a 
foreign affiliate of a taxpayer that begin after 1994, except that 


(a) the subsec. applies to taxation years of a foreign affiliate of a taxpayer that end 
after 1994 where there has been a change in the taxation year of the foreign affili- 
ate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 

(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


(1.1) [Where FA is member of consolidated group] — For 
the purposes of this Part, where, pursuant to the income tax law of a 
country other than Canada, a group of two or more foreign affiliates 
(in this subsection referred to as the “consolidated group”) of a cor- 
poration resident in Canada that are resident in that country deter- 
mine their liabilities for income or profits tax payable to the govern- 
ment of that country for a taxation year on a consolidated or 
combined basis and one of the affiliates (in this subsection referred 
to as the “primary affiliate”) is responsible for paying, or claiming a 
refund of, such tax on behalf of itself and the other members of the 
consolidated group (hereinafter referred to as the “secondary affili- 
ates”), the following rules apply: 
(a) in respect of the primary affiliate, 

(i) any such income or profits tax paid by the primary affili- 

ate for the year shall be deemed not to have been paid and 

any refund to the primary affiliate of income or profits tax 


otherwise payable by it for the year shall be deemed not to 
have been made, 


(1i) any such income or profits tax that would have been pay- 
able by the primary affiliate for the year if the primary affili- 
ate had no other taxation year and had not been a member of 
the consolidated group shall be deemed to have been paid for 
the year, 


(iii) to the extent that 


(A) the income or profits tax that would otherwise have 
been payable by the primary affiliate for the year on be- 
half of the consolidated group is reduced by virtue of any 
loss of the primary affiliate for the year or any previous 
taxation year, or 


(B) the primary affiliate receives, in respect of a loss of 
the primary affiliate for the year or a subsequent taxation 
year, a refund of income or profits tax otherwise payable 
for the year by the primary affiliate on behalf of the con- 
solidated group, 


the amount of such reduction or refund, as the case may be, 
Shall be deemed to have been received by the primary affili- 
ate as a refund for the year of the loss of income or profits 
tax In respect of the loss, 


(iv) any such income or profits tax that would have been Ppay- 
able by a secondary affiliate for the year if the secondary af- 
filiate had no other taxation year and had not been a member 
of the consolidated group shall at the end of the year, 


(A) to the extent that such income or profits tax would 
otherwise have reduced the net earnings included in the 
exempt earnings of the secondary affiliate, be deducted 
from the exempt surplus or added to the exempt deficit, as 
the case may be, of the primary affiliate, and 
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(B) to the extent that such income or profits tax would 
otherwise have reduced the net earnings included in the 
taxable earnings of the secondary affiliate, 


(1) be deducted from the taxable surplus or added to 
the taxable deficit, as the case may be, of the primary 
affiliate, and 


(ID) be added to the underlying foreign tax of the pri- 
mary affiliate, 


(v) to the extent that 


(A) the income or profits tax that would otherwise have 
been payable by the primary affiliate for the year on be- 
half of the consolidated group is reduced by virtue of a 
loss of a secondary affiliate for the year or a previous tax- 
ation year, or 


(B) the primary affiliate receives, in respect of a loss of a 
secondary affiliate for the year or a subsequent taxation 
year, a refund of income or profits tax otherwise payable 
for the year by the primary affiliate on behalf of the con- 
solidated group, 


the amount of such reduction or refund, as the case may be, 
shall at the end of the year of the loss, 


(C) where such loss reduces the exempt surplus or in- 
creases the exempt deficit, as the case may be, of the sec- 
ondary affiliate, be added to the exempt surplus or de- 
ducted from the exempt deficit, as the case may be, of the 
primary affiliate, and 


(D) where such loss reduces the taxable surplus or in- 
creases the taxable deficit, as the case may be, of the sec- 
ondary affiliate, 


(I) be added to the taxable surplus or deducted from 
the taxable deficit, as the case may be, of the primary 
affiliate, and 


(ID) be deducted from the underlying foreign tax of the 
primary affiliate; and 


(b) where by virtue of the primary affiliate being responsible for 
paying, or claiming a refund of, income or profits tax for the 
year on behalf of the consolidated group, 


(i) an amount is paid to the primary affiliate by a secondary 
affiliate in respect of the income or profits tax that would 
have been payable by the secondary affiliate for the year had 
it not been a member of the group, 


(A) in respect of the secondary affiliate, the amount so 
paid shall be deemed to be a payment of such income or 
profits tax for the year, and 


(B) in respect of the primary affiliate, 


(1) such portion of the amount so paid as may reasona- 
bly be regarded as relating to an amount included in 
the exempt surplus or deducted from the exempt defi- 
cit, as the case may be, of the secondary affiliate shall 
at the end of the year be added to the exempt surplus 
or deducted from the exempt deficit, as the case may 
be, of the primary affiliate, and 


(II) such portion of the amount so paid as may reason- 
ably be regarded as relating to an amount included in 
the taxable surplus or deducted from the taxable defi- 
cit, as the case may be, of the secondary affiliate shall 
at the end of the year be added to the taxable surplus 
or deducted from the taxable deficit, as the case may 
be, of the primary affiliate and be deducted from the 
underlying foreign tax of the primary affiliate, or 


(ii) an amount is paid by the primary affiliate to a secondary 
affiliate in respect of a reduction or refund by virtue of a loss 
of the secondary affiliate for a taxation year of the income or 
profits tax that would otherwise have been payable by the 


Reg. 
S. 5907(1.1)(b)(ii) 


primary affiliate for the year on behalf of the consolidated 
group, 
(A) in respect of the primary affiliate, 


(1) such portion of the amount so paid as may reasona- 
bly be regarded as relating to an amount deducted 
from the exempt surplus or included in the exempt 
deficit, as the case may be, of the secondary affiliate 
shall at the end of the year of the loss be deducted 
from the exempt surplus or added to the exempt defi- 
cit, as the case may be, of the primary affiliate, and 


(II) such portion of the amount so paid as may reason- 
ably be regarded as relating to an amount deducted 
from the taxable surplus or included in the taxable def- 
icit, as the case may be, of the secondary affiliate shall 
at the end of the year of the loss be deducted from the 
taxable surplus or added to the taxable deficit, as the 
case may be, of the primary affiliate and be added to 
the underlying foreign tax of the primary affiliate, and 


(B) in respect of the secondary affiliate, the amount shall 
be deemed to be a refund to the secondary affiliate for the 
year of the loss of income or profits tax in respect of the 
loss, 

Proposed Amendment 
(ti) an amount is paid by the p 
__ dary affiliate in respec 
a loss or a tax credi 

year of the income or pro 
__been payable by the prim 
_ Of the consolidated group, = tits 
___ (A) in respect of the primary affiliate, 
__ (the portion of the amount so paid that can reason- 

_ ably be regarded as relating to an amount deducted 
_ from the exempt surplus or included in the exempt 
deficit, as the case may be, of the secondary affiliate 
shall at the end of the year to which the loss or the 

edit relates be deducted from the exempt sur- 
plus or added to the exempt deficit, as the case may 


— Reg. 5907(1.1)(b)(ii) 


nary affiliate to a secon- 
duction or refund because of 
ondary affiliate for a taxation 
ax that would otherwise have 
ffiliate for the year on behalf 


be, of the primary affiliate, and 
CD the portion of the amount so paid that can rea- 
sonably be regarded as relating to an amount de- 
_ ducted from the taxable surplus or included in the 
taxable deficit, as the case may be, of the secondary 
__ affiliate shall at the end of the year to which the loss 
_ or the tax credit relates be deducted from the taxable 
surplus or added to the taxable deficit, as the case 
‘may be, of the primary affiliate and be added to the 
underlying foreign tax of the primary affiliate, and 
(B) in respect of the secondary affiliate, the amount is 
deemed to be a refund to the secondary affiliate for the 
year to which the loss or the tax credit relates of income 
or profits tax in respect of the loss or the tax credit, 
Application: The February 27, 2004 draft regulations (foreign affiliates), subsec. 
3(24), will amend subpara. 5907(1.1)(b)(ii) to read as above, applicable to payments 
made after December 20, 2002. Ae 
Technical Notes: Subsection 5907(1.1) contains rules for the calculation of the 
surpluses and deficits of a foreign affiliate of a corporation resident in Canada where 
the affiliate is a member of a group (the “consolidated group”) of foreign affiliates of 
the corporation that files a consolidated or combined return in a foreign country such 
as the United States and one of the affiliates (the “primary affiliate’) in the group is 
responsible, on behalf of the group, for paying, or claiming a refund of, the tax paya- 
ble in that country by the primary affiliate and the other members of the group (those 
other members being referred to as the “secondary affiliates”). 
Subparagraph 5907(1.1)(b)(ii) applies where a secondary affiliate has a loss and the 
primary affiliate pays an amount to a secondary affiliate in respect of a reduction or 
refund, by virtue of the loss of the secondary affiliate, of the tax that would otherwise 
have been payable in the country by the primary affiliate for the year on behalf of the 
consolidated group. In general terms, that subparagraph results in a reduction of the 
primary affiliate’s surplus balances, and an increase of the secondary affiliate’s sur- 
plus balances, by the amount of the payment. 
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The proposed amendments to subparagraph 5907(1.1)(b)Gi) deal with the case where : 
a secondary affiliate has a tax credit and the primary affiliate pays an amount to the 
secondary affiliate in respect of a reduction or refund, by virtue of the tax credit of 
the secondary affiliate, of the tax that would otherwise have been payable in the 
country by the primary affiliate for the year on behalf of the consolidated group. In 
general terms, the amendments ensure that the primary affiliate’s surplus balances 
urplus balances are increased, by the - 


are reduced, and the secondary affiliate’s surp 
amount of the payment. 


and, for the purposes of this paragraph, any amount paid by a 
particular secondary affiliate to another secondary affiliate in re- 
spect of any income or profits tax that would have been payable 
by the particular secondary affiliate for the year had it not been a 
member of the consolidated group shall be deemed to have been 
paid in respect of such tax by the particular secondary affiliate to 
the primary affiliate and to have been paid in respect of such tax 
by the primary affiliate to the other secondary affiliate. 

History: Subsec, 5907(1.1) added by P.C. 1985-467, subsec. 4(23), February 14, 1985, 

Canada Gazette, Part Il, March 6, 1985, applicable to the 1982 and subsequent taxation 

years of foreign affiliates. 


(1.2) [Where FA deducts loss of loss affiliate] — For the pur- 
poses of this Part, where, pursuant to the income tax law of a coun- 
try other than Canada, a corporation resident in that country that is a 
foreign affiliate of a corporation resident in Canada (in this subsec- 
tion referred to as the “taxpaying affiliate”) deducts, in computing 
its income or profits tax payable for a taxation year to a government 
of that country, a loss of another corporation resident in that country 
that is a foreign affiliate of the corporation resident in Canada (in 
this subsection referred to as the “loss affiliate’), the following 
rules apply: 


(a) any such income or profits tax paid by the taxpaying affiliate 
for the year shall be deemed not to have been paid; 


(b) any such income or profits tax that would have been payable 
by the taxpaying affiliate for the year if the taxpaying affiliate 
had not been allowed to deduct such loss shall be deemed to 
have been paid for the year; 


(c) to the extent that the income or profits tax that would other- 
wise have been payable by the taxpaying affiliate for the year is 
reduced by virtue of such loss, the amount of such reduction 
shall at the end of the year, 


(i) where such loss reduces the exempt surplus or increases 
the exempt deficit, as the case may be, of the loss affiliate, be 
added to the exempt surplus or deducted from the exempt 
deficit, as the case may be, of the taxpaying affiliate, and 


(ii) where such loss reduces the taxable surplus or increases 
the taxable deficit, as the case may be, of the loss affiliate, 


(A) be added to the taxable surplus or deducted from the 
taxable deficit, as the case may be, of the taxpaying affili- 
ate, and 


(B) be deducted from the underlying foreign tax of the 
taxpaying affiliate; and 


(d) where an amount is paid by the taxpaying affiliate to the loss 
affiliate in respect of the reduction, by virtue of such loss, of the 
income or profits tax that would otherwise have been payable by 
the taxpaying affiliate for the year, 


(i) in respect of the taxpaying affiliate, 


(A) such portion of the amount as may reasonably be re- 
garded as relating to an amount deducted from the exempt 
surplus or included in the exempt deficit, as the case may 
be, of the loss affiliate shall at the end of the year be de- 
ducted from the exempt surplus or added to the exempt 
deficit, as the case may be, of the taxpaying affiliate, and 


(B) such portion of the amount as may reasonably be re- 
garded as relating to an amount deducted from the taxable 
surplus or included in the taxable deficit, as the case may 
be, of the loss affiliate shall at the end of the year be de- 
ducted from the taxable surplus or added to the taxable 


Income Tax Regulations 


deficit, as the case may be, of the taxpaying affiliate and 
be added to the underlying foreign tax of the taxpaying 
affiliate, and 


(ii) in respect of the loss affiliate, the amount shall be 
deemed to be a refund to the loss affiliate of income or prof- 
its tax in respect of the loss for the taxation year of the loss. 


History: Subsec. 5907(1.2) added by P.C. 1985-467, subsec. 4(23), February 14, 1985, 
Canada Gazette, Part Il, March 6, 1985, applicable to the 1982 and subsequent taxation 
years of foreign affiliates. 


(1.3) [Prescribed foreign accrual tax] — For the purposes of 
paragraph (b) of the definition “foreign accrual tax” in subsection 
95(1) of the Act, 


Proposed Amendment — Reg. 5907(1.3) opening — 
a words — ee 2 


(1.3) For the purpose of paragraph (b) of the definition “foreign — 
accrual tax” in subsection 95(1) of the Act and subject to subsec- 

tion (1.4), ee i 
Application: The March 16, 2001 draft regulations (foreign affiliates — FAPH), sub- 


sec. 2(1), will amend the opening words of subsec. 5907(1.3) to read as above, app! 
ble to taxation years that begin after November 1999. : i 


Technical Notes: Subsection 91(4) of the Act provides for a deduction in the 
computation of a taxpayer’s income in respect of foreign accrual tax that is attributable 
to an amount of foreign accrual property income included in the computation of the 
taxpayer’s income. Subsection 95(1) of the Act defines foreign accrual tax to includ 
amounts prescribed to be foreign accrual tax. = 


In circumstances where the loss of another corporation in a particular group of foreign 
affiliates of a taxpayer is relevant in the computation of the tax liability of the group to 
a foreign government, paragraphs 5907(1.3)(a) and (b) of the Regulations provides that 
an amount paid by the particular corporation to the other corporation in the group in 
respect of the use of a loss of any other corporation in the computation of the group’s 
tax liability to the foreign government is foreign accrual tax. These provisions apply 
where the loss of the other corporation is an active business loss or a capital loss result- 
ing from the disposition of excluded property as well as where the loss is a foreign 
accrual loss as defined in subsection 5903(3) of the Regulations. Subsection 5907(1.3), 
which applies to taxation years that begin after November 1999, is amended as a conse- 
quence of the introduction of subsection 5907(1.4) of the Regulations. 


(a) where, pursuant to the income tax law of the country in 
which a particular foreign affiliate is resident, the particular af- 
filiate and one or more other corporations, each of which is resi- 
dent in that country, determine their liabilities for income or 
profits tax payable to the government of that country for a taxa- 
tion year on a consolidated or combined basis, any amount paid 
by the particular affiliate to any of the other corporations to the 
extent that it may reasonably be regarded as being in respect of 
income or profits tax that would otherwise have been payable by 
the particular affiliate in respect of a particular amount included 
in computing the taxpayer’s income by virtue of subsection 
91(1) of the Act for a taxation year in respect of the particular 
affiliate, had the tax liability of the particular affiliate and the 
other corporations not been determined on a consolidated or 
combined basis, is hereby prescribed to be foreign accrual tax 
applicable to the particular amount; and 


(b) where, pursuant to the income tax law of the country in 
which a particular foreign affiliate of a taxpayer is resident, the 
particular affiliate, in computing its income or profits subject to 
tax in that country for a taxation year, deducts an amount in re- 
spect of a loss of another corporation resident in that country, 
any amount paid by the particular affiliate to the other corpora- 
tion to the extent that it may reasonably be regarded as being in 
respect of income or profits tax that would otherwise have been 
payable by the particular affiliate in respect of a particular 
amount included in computing the taxpayer’s income by virtue 
of subsection 91(1) of the Act for a taxation year in respect of 
the particular affiliate, had the tax liability of the particular affil- 
late been determined without deducting the loss of the other cor- 


poration, is hereby prescribed to be foreign accrual tax applica- 
ble to the particular amount. 
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History: Subsec. 5907(1.3) amended by P.C. 1997-1670, subsec. 8(3), November 20, 
1997, Canada Gazette, Part Il, December 10, 1997, applicable to taxation years of a 
foreign affiliate of a taxpayer that begin after 1994, except that 


(a) the subsec. as amended applies to taxation years of a foreign affiliate of a tax- 
payer that end after 1994 where there has been a change in the taxation year of the 
foreign affiliate in 1994 and after February 22, 1994, unless 


(1) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


Subsec. 5907(1.3) added by P.C. 1985-467, subsec. 4(23), February 14, 1985, Canada 
Gazette, Part II, March 6, 1985, applicable to the 1982 and subsequent taxation years of 
foxeten affiliates. 


_ Proposed Addition — ‘Reg 


a 4 (Presénbed. foreign accrual tax amount paid 
bya particular affiliate described in paragrap (1.3)(a) or (b) does 
not include any amount paid by the particular affiliate to any other 
corporation where the amount paid can reasonably be considered 
to be in respect of a loss of any other corporation and such loss 
would not be a foreign accrual property loss of the other corpora- 
tion (as defined subsection 5903(3)) without falung into ac- 


November 1 


Technical N ) 
amount paid by th r affiliate to the other corporation will only be foreign 
accrual tax to. the ext the amount paid is in respect of a foreign accrual pro- 
perty loss of any « other corporation. This is consistent with the fact that, under section 
5903 of the Regulations, active business losses and capital losses resulting from the 
disposition of excluded property of a foreign affiliate of a taxpayer are not included 
in the computation of a deductible loss which may be used to reduce Be accrual 
property income of that affiliate in a particular taxation year. ee 


(2) [FA carrying on active business] — In computing the 
earnings of a foreign affiliate of a taxpayer resident in Canada for a 
taxation year of the affiliate from an active business carried on by it 
in a country, there shall be added to the amount thereof determined 
under subparagraph (a)(1) or (ii) of the definition “earnings” in sub- 
section (1) (in this subsection referred to as the “earnings amount”) 
such portion of the following amounts as was deducted or was not 
included, as the case may be, in computing the earnings amount, 


(a) any income or profits tax paid to the government of a country 
by the affiliate so deducted, 


(b) if established by the taxpayer, the amount by which any 
amount so deducted in respect of an expenditure made by the 
affiliate exceeds the amount, if any, by which 


(1) the amount of the expenditure 
exceeds 
(ii) the aggregate of all other deductions in respect of that 


expenditure made by the affiliate in computing the earnings 
amounts for preceding taxation years, 


(c) any loss of the affiliate referred to in the description of D in 
the definition “foreign accrual property income” in subsection 
95(1) of the Act so deducted, 


(d) any capital loss of the affiliate in respect of the disposition of 
capital property so deducted (for greater certainty, capital pro- 
perty of the affiliate for the purposes of this paragraph includes 
all the property of the affiliate other than property referred to in 
subparagraph 39(1)(b)(i) or (ii) of the Act on the assumption for 
this purpose that the affiliate is a corporation resident in 
Canada), 


(e) any loss of the affiliate for a preceding or a subsequent taxa- 
tion year so deducted, 


(f) any revenue, income or profit (other than an amount referred 
to in paragraph (f.1), (h) or (i)) of the affiliate derived in the year 


ie », applicable to taxation oe that beain afte _ 


ton 5807 1.4) ensures that in such « circumstances ie 


Reg. 
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from such business carried on in that country to the extent that 
such revenue, income or profit 


(i) is not otherwise required to be included in computing the 
earnings amount of the affiliate for any taxation year by the 
income tax law that is relevant in computing that amount, 
and 


(11) does not arise with respect to a disposition (other than a 
disposition to which subsection (9) applies) by the affiliate of 
property to another foreign affiliate of the taxpayer or to a 
person with whom the taxpayer does not deal at arm’s length, 
to which a tax deferral, rollover or similar tax postponement 
provision of the income tax law that is relevant in computing 
the earnings amount of the affiliate applied, and 


_ Proposed Amendment — Reg. 5907(2)(f) 


(f) any revenue, incom (other than an amount re- 
ferred to in paragraph ( )) of the affiliate derived 
in the year from such business carried on in that country to the 
extent that such revenue, income or profit is not otherwise re- 

_ quired to be included in. computing the earnings amount of the 

affiliate for any taxation year by. the income tax law that is 


_ relevant in computing the earnings amount, and 


Application: The February 27, 2004 draft regulations (foreign affiliates), subsec. 
ae will amend para. 5907(2)(f) to read as above, applicable in respect of : a dispo- 

e after December 20, 2002, other than dispositions made under a written 
made by the foreign affiliate before December 20, 2002. 3 


Notes: ‘Subsection 5907(2) provides special rules for contin | earn- 
oreign affiliate from an active business carried on by it ina country. It is 
ed to amend paragraph 5907(2)(f) to delete subparagraph (1i) consequential to 

: duction of the rales 1 in Peragirhs 95(2)(c.2) to (c. 6), and a © 8 to € 8) 
of the Act. 


The gncidect to paragraph 5907(2)) applies in respect of eee by a for- 
eign affiliate after December 20, 2002. other than a disposition made after December 
20, 2002 under a written — made a the foreign affiliate before December 
20, 2002. 


(f.1) any assistance from a government, municipality or other 
public authority (other than any such assistance that reduced the 
amount of an expenditure for purposes of computing the earn- 
ings amount for any taxation year) that the affiliate received or 
became entitled to receive in the year in connection with such 
business carried on in that country that is not otherwise required 
to be included in computing the earnings amount for the year or 
for any other taxation year, 


and there shall be deducted such portion of the following amounts 
as were included or were not deducted, as the case may be, in com- 
puting the earnings amount, 


(g) any income or profits tax refunded by the government of a 
country to the affiliate so included; 


(h) any capital gain of the affiliate in respect of the disposition 
of capital property so included (for greater certainty, capital pro- 
perty of the affiliate for the purposes of this paragraph includes 
all the property of the affiliate other than property referred to in 
any of subparagraphs 39(1)(a)(1) to (iv) of the Act on the as- 
sumption for this purpose that the affiliate is a corporation resi- 
dent in Canada); 


(i) any amount that is included in the foreign accrual property 
income of the affiliate so included; 


(j) any loss, outlay or expense made or incurred in the year by 
the affiliate for the purpose of gaining or producing such earn- 
ings amount to the extent that 


(i) such loss, outlay or expense is not otherwise permitted to 
be deducted in computing the earnings amount of the affiliate 
for any taxation year by the income tax law that is relevant in 
computing that amount, or 

(11) such outlay or expense can reasonably be regarded as ap- 
plicable to any revenue added to the earnings amount of the 
affiliate under paragraph (f), 
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where such loss, outlay or expense 


(iii) does not arise with respect to a disposition (other than a 
disposition to which subsection (9) applies) by the affiliate of 
property to another foreign affiliate of the taxpayer or to a 
person with whom the taxpayer does not deal at arm’s length, 
to which a loss deferral or similar loss postponement provi- 
sion of the income tax law that is relevant in computing the 
earnings amount of the affiliate applied, and 


(iv) is not 
(A) a loss referred to in paragraph (c) or (d), 
(B) a capital expenditure other than interest, or 


(C) income or profits tax paid to the government of a 
country; 


(k) any outlay made in the year in repayment of an amount re- 
ferred to in paragraph (f.1); and 


(1) where any property of the affiliate acquired from another for- 
eign affiliate of the taxpayer or from any foreign affiliate of a 
person resident in Canada with whom the taxpayer does not deal 
at arm’s length has been disposed of, such amount in respect of 
that property as may reasonably be considered as having been 
included by virtue of paragraph (f) in computing the earnings 
amount of any foreign affiliate of the taxpayer or of a person 
resident in Canada with whom the taxpayer does not deal at 
arm’s length. 

History: Subsec. 5907(2) amended by P.C. 1997-1670, subsecs. 8(4), (5), November 


20, 1997, Canada Gazette, Part 11, December 10, 1997, applicable to taxation years of a 
foreign affiliate of a taxpayer that begin after 1994, except that 
(a) the subsec. applies to taxation years of a foreign affiliate of a taxpayer that end 
after 1994 where there has been a change in the taxation year of the foreign affili- 
ate in 1994 and after February 22, 1994, unless 
(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 
(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 
Para. 5907(2)(h) substituted by P.C. 1989-321, subsec. 3(9), March 2, 1989, Canada 
Gazette, Part Il, March 15, 1989, applicable in respect of taxation years commencing 
after 1984. 
Paras. 5907(2)(f) and (j) substituted, para. 5907(2)(1) added by P.C. 1985-467, subsecs. 
4(24)-(26), February 14, 1985, Canada Gazette, Part Il, March 6, 1985, applicable to 
1976 et seq. 
Paras. 5907(2)(f.1), (k) added, 5907(2)(f), (j) substituted by P.C. 1980-503, subsecs. 
5(4), (5), February 8, 1980, Canada Gazette, Part Il, February 27, 1980, effective in 
respect of 1976 et seq. 


Proposed Addition — Reg. 5907(2.01) 


(2.01) [Determining earnings of FA] — Notwithstanding any 
other provision of the Regulations, in determining the earnings of 
a foreign affiliate of a corporation resident in Canada _ 


(a) that are derived from a disposition to which any of subsec- 
tion 88(3) and paragraphs 95(2)(c.2), (d), (d.1), (e), (e.1), (e.3) 
to (e.5) and (f.4) of the Act applies, those earnings are to be 
determined using the rules in those paragraphs; and 
(b) from a disposition of property acquired in a transaction to 
which any of subsection 88(3) and paragraphs 95(2)(c.2), (d), 
(d.1), (e), (e.1), (e.3) to (e.5) and (£.4) of the Act applies, the 
cost to the foreign affiliate of the property is to be determined 
using the rules in those paragraphs. _ a 
Application: The February 27. 2004 draft regulations (foreign affiliates), subsec. 
3(26), will add subsec. 5907(2.01), applicable on the same basis as 5907(2)(f) above. 
Technical Notes: New subsection 5907(2.01) provides that, notwithstanding any 
other provision of the Regulations, in determining the earnings of a foreign affiliate 
of a corporation resident in Canada, the cost of a property that was acquired by a 
particular person or partnership from another person or partnership (the “vendor”’) in 
respect of which any of paragraphs 5907(2)(c.2), (d), (€), (e.3) to (e.5) and (f.4) of 
the Regulations applied to the vendor in respect of the disposition of the property to 
the particular person or partnership, is to be determined using the rules in those 
paragraphs. : 2 le 
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New subsection 5907(2.01) applies in respect of dispositions made by a foreign affil- 
iate after December 20, 2002, other than a disposition made after December 20, 2002 __ 
under a written agreement made by the foreign affiliate before December 20, 2002. 


(2.1) [FA carrying on active business in Canada or treaty 
country] — In computing the earnings of a foreign affiliate of a 
corporation resident in Canada for a taxation year of the affiliate 
from an active business carried on by it in Canada or in a desig- 
nated treaty country, where the affiliate is resident in a designated 
treaty country and the corporation, together with all other corpora- 
tions resident in Canada with which the corporation does not deal at 
arm’s length and in respect of which the affiliate is a foreign affili- 
ate, have so elected in respect of the business for the taxation year 
or any preceding taxation year of the affiliate, the following rules 
apply: 
(a) there shall be added to the amount determined under subpar- 
agraph (a)(i) of the definition “earnings” in subsection (1) after 
adjustment in accordance with the provisions of subsection (2) 
(in this subsection and in subsection (2.2) referred to as the “ad- 
justed earnings amount”) the total of all amounts each of which 
is the amount, if any, by which 


(i) the amount that can reasonably be regarded as having 
been deducted in respect of the cost of a capital property or 
foreign resource property of the affiliate in computing the ad- 
justed earnings amount 


exceeds 


(ii) the amount that may reasonably be regarded as having 
been deducted in respect of the cost of that capital property 
or foreign resource property in computing income or profit of 
the affiliate for the year from that business in its financial 
statements prepared in accordance with the laws of the coun- 
try in which the affiliate is resident; 


(b) there shall be deducted from the adjusted earnings amount 
the aggregate of all amounts each of which is the amount, if any, 
by which 
(i) the amount determined under subparagraph (a)(ii) in re- 
spect of that capital property or foreign resource property 


exceeds 


(ii) the amount determined under subparagraph (a)(i) in re- 
spect of that capital property or foreign resource property; 


(c) where any capital property or foreign resource property of 
the affiliate has been disposed of in the taxation year, 


(i) there shall be added to the adjusted earnings amount the 
aggregate of the amounts deducted pursuant to paragraphs 
(b) and (2.2)(b) for preceding taxation years of the affiliate in 
a of that capital property or foreign resource property, 
an 


(ii) there shall be deducted from the adjusted earnings 
amount the aggregate of the amounts added pursuant to 
paragraphs (a) and (2.2)(a) for the preceding taxation years 
of the affiliate in respect of that capital property or foreign 
resource property; and 


(d) for the purposes of paragraph (c), where the affiliate has 
merged with one or more corporations to form a new corpora- 
tion, any capital property or foreign resource property of the af- 
filiate that becomes a property of the new corporation shall be 


deemed to have been disposed of by the affiliate in its last taxa- 
tion year before the merger. 


Related Provisions: ITA 220(3.2), Reg. 600(d) — Late filing or revocation of elec- 


tion; Reg. 5907(2.2), (2.4)— Application rules; Reg. 5907(2.6) — Corporation 
deemed to have elected, 


History: The opening words of subsec. 5907(2.1) amended by P.C. 1997-1670, sub- 
sec, 8(6), November 20, 1997, Canada Gazette, Part II, December 10, 1997, applicable 
to taxation years of a foreign affiliate of a corporation that begin after 1995, except 
that, where the corporation notifies the Minister of National Reveie in its return of 
income for its first taxation year that begins after 1994 or for a taxation year in which a 
dividend was paid by the foreign affiliate of its election to have subsections 5907(11) 
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(as amended), (11.1) and (11.2) apply to a taxation year of the foreign affiliate of the 
corporation that begins before 1996, 


(a) subsection 8(6) of the amending Regulations applies to that taxation year and 
each subsequent taxation year of the foreign affiliate of the corporation; and 


(b) any reference in s. 5907 to “country listed in subsection (11)” shall be read as 
“designated treaty country” and any reference to “country not listed in subsection 
(11)” shall be read as “country that is not a designated treaty country” for that 
taxation year and those subsequent taxation years of the foreign affiliate of the 
corporation. 
The portion of para. 5907(2.1)(a) before subpara. (ii), paras. (c), (d), amended by P.C. 
1997-1670, subsecs. 8(7) to (9), November 20, 1997, Canada Gazette, Part II, Decem- 
ber 10, 1997, applicable to taxation years of a foreign affiliate of a taxpayer that begin 
after 1994, except that 


(a) those provisions apply to taxation years of a foreign affiliate of a taxpayer that 
end after 1994 where there has been a change in the taxation year of the foreign 
affiliate in 1994 and after February 22, 1994, unless 


(1) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


Paras. 5907(2.1)(a) to (d) substituted by P.C. 1985-467, subsec. 4(27), February 14, 
1985, Canada Gazette, Part Il, March 6, 1985, applicable in respect of elections made 
after 1983. 


Subsec, 5907(2.1) added by P.C. 1978-3599, s. 2, November 30, 1978, Canada Ga- 
zette, Part Il, December 13, 1978, effective for 1978 et seq. 


Information Circulars: 77-9R: Books, records and other requirements for taxpayers 
having foreign affiliates. 


(2.2) [Where election made under Reg. 5907(2.1)] — Where 
the taxation year of a foreign affiliate of a particular corporation 
resident in Canada for which the particular corporation has made an 
election under subsection (2.1) in respect of an active business car- 
ried on by the affiliate is not the first taxation year of the affiliate in 
which it carried on the business and in which it was a foreign affili- 
ate of the particular corporation or of another corporation resident 
in Canada with which the particular corporation was not dealing at 
arm’s length at any time (hereinafter referred to as the “non-arm’s 
length corporation”), in computing the earnings of the affiliate from 
the business for the taxation year for which the election is made, the 
following rules, in addition to those set out in subsection (2.1), 
apply: 
(a) there shall be added to the adjusted earnings amount the ag- 
gregate of all amounts each of which is an amount that would 
have been determined under paragraph (2.1)(a) or subparagraph 
(2.1)(c)(i) 
(1) for any preceding taxation year of the affiliate in which it 
was a foreign affiliate of the particular corporation if the par- 
ticular corporation had made an election under subsection 
(2.1) for the first taxation year of the affiliate in which it was 
a foreign affiliate of the particular corporation and carried on 
the business, and 


(ii) for any preceding taxation year of the affiliate (other than 
a taxation year referred to in subparagraph (i)) in which it 
was a foreign affiliate of the non-arm’s length corporation if 
the non-arm’s length corporation had made an election under 
subsection (2.1) for the first taxation year of the affiliate in 
which it was a foreign affiliate of the non-arm’s length cor- 
poration and carried on the business; and 


(b) there shall be deducted from the adjusted earnings amount 
the aggregate of all amounts each of which is an amount that 
would have been determined under paragraph (2.1)(b) or subpar- 
agraph (2.1)(c)(i1) 
(i) for any preceding taxation year of the affiliate in which it 
was a foreign affiliate of the particular corporation if the par- 
ticular corporation had made an election under subsection 
(2.1) for the first taxation year of the affiliate in which it was 
a foreign affiliate of the particular corporation and carried on 
the business, and 
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(ii) for any preceding taxation year of the affiliate (other than 
a taxation year referred to in subparagraph (i)) in which it 
was a foreign affiliate of the non-arm’s length corporation if 
the non-arm’s length corporation had made an election under 
subsection (2.1) for the first taxation year of the affiliate in 
which it was a foreign affiliate of the non-arm’s length cor- 
poration and carried on the business. 

History: Subsec. 5907(2.2) substituted by P.C. 1985-467, subsec. 4(28), February 14, 


1985, Canada Gazette, Part Il, March 6, 1985, applicable in respect of elections made 
after November 4, 1982. 


Subsec. 5907(2.2) added by P.C. 1978-3599, s. 2, November 30, 1978, Canada Ga- 
zette, Part Il, December 13, 1978, effective for 1978 et seg. 


(2.3) [Where election made under Reg. 5907(2.1)] — For the 
purposes of this subsection and subsections (2.1) and (2.2), where 
an election under subsection (2.1) has been made by a corporation 
resident in Canada (in this subsection and in subsection (2.4) re- 
ferred to as the “electing corporation”) in respect of an active busi- 
ness of a foreign affiliate of the electing corporation and the affili- 
ate subsequently becomes a foreign affiliate of another corporation 
resident in Canada (in this subsection and in subsection (2.4) re- 
ferred to as the “subsequent corporation”) that does not deal at 
arm’s length with the electing corporation, in computing the earn- 
ings of the affiliate from such business in respect of the subsequent 
corporation ‘for any taxation year of the affiliate ending after the 
affiliate so became a foreign affiliate of the subsequent corporation, 
the subsequent corporation shall be deemed to have made an elec- 
tion under subsection (2.1) in respect of the business of the affiliate 
for the first such taxation year and for the purposes of paragraph 
(2.1)(d), the earnings of the affiliate for all of the preceding taxation 
years shall be deemed to have been adjusted in accordance with 
subsections (2.1) and (2.2) in the same manner as if the subsequent 
corporation had been the electing corporation. 

History: Subsec. 5907(2.3) amended by P.C. 1997-1670, subsec. 8(10), November 20, 


1997, Canada Gazette, Part Il, December 10, 1997, applicable to taxation years of a 
foreign affiliate of a taxpayer that begin after 1994, except that 


(a) the amendment applies to taxation years of a foreign affiliate of a taxpayer that 
end after 1994 where there has been a change in the taxation year of the foreign 
affiliate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 
Subsecs. 5907(2.3)-(2.6) added by P.C. 1978-3599, s. 2, November 30, 1978. Canada 
Gazette, Part Il, December 13, 1978, effective for 1978 et seg. 


(2.4) [“Subsequent corporation” for Reg. 5907(2.3)] — For 
the purposes of subsection (2.3) 


(a) a corporation formed as a result of a merger, to which section 
87 of the Act applies, of the electing corporation and one or 
more other corporations, or 


(b) a corporation that has acquired shares of the capital stock of 
a foreign affiliate, in respect of which an election under subsec- 
tion (2.1) has been made, from the electing corporation in a 
transaction in respect of which an election under section 85 of 
the Act was made 


shall be deemed to be a subsequent corporation that does not deal at 
arm’s length with the electing corporation. 


(2.5) [Repealed] 


History: Subsec. 5907(2.5) repealed by P.C. 1997-1670, subsec. 8(11), November 20, 
1997, Canada Gazette, Part Il, December 10, 1997, applicable to taxation years of a 
foreign affiliate of a taxpayer that begin after 1994, except that 


(a) the repeal applies to taxation years of a foreign affiliate of a taxpayer that end 
after 1994 where there has been a change in the taxation year of the foreign affili- 
ate in 1994 and after February 22, 1994, unless 


(1) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 
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(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
4 time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


(2.6) [Corporations deemed to have elected under Reg. 
5907(2.1)] — A corporation resident in Canada, and all other cor- 
porations resident in Canada with which the corporation does not 
deal at arm’s length, shall each be considered to have elected under 
subsection (2.1) in respect of an active business carried on by a 
non-resident corporation that is a foreign affiliate of each such cor- 
poration for a taxation year if there is filed with the Minister on or 
before the day that is the later of 


(a) June 30, 1986, and 


(b) the earliest of the days on or before which any one of the 
said corporations is required to file a return of income pursuant 
to section 150 of the Act for its taxation year following the taxa- 
tion year in which the taxation year of the affiliate in respect of 
which the election is made ends, 


the following information: 


(c) a description of the active business sufficient to identify the 
business, and 


(d) a statement on behalf of each such corporation, signed by an 
authorized official of the corporation on behalf of which the 
statement is made, that the corporation is electing under subsec- 
tion (2.1) in respect of the business. 


History: Subsec. 5907(2.6) substituted by P.C. 1989-321, subsec. 3(10), applicable in 
respect of elections made under subsec. 5907(2.1) for 1982 er seq. 


(2.7) [Where ITA 95(2)(a)(i) or (ii) applies] — Notwithstanding 
any other provision of this Part, where 


(a) an amount is included in computing the income or loss from 
an active business of a particular foreign affiliate of a taxpayer 
for a particular taxation year under subparagraph 95(2)(a)() or 
(ii) of the Act, and 


(b) the amount included is in respect of an amount paid or paya- 
ble (other than an amount paid or payable that is described in 
clause 95(2)(a)(ii)(D) of the Act) by another non-resident corpo- 
ration described in subparagraph 95(2)(a)(i) or (ii) of the Act or 
by a partnership of which such a corporation is a member, 


the amount (in respect of which an amount was included in the in- 
come or loss from an active business of the particular affiliate for 
the paticular year) paid or payable by the non-resident corporation 
or the partnership shall, except where it has been deducted under 
paragraph (2)(j) in computing the non-resident corporation’s earn- 
ings or loss from an active business, be deducted in computing the 
earnings or loss of the non-resident corporation or the partnership, 
as the case may be, from the active business for its earliest taxation 
year in which the amount was paid or paybable and shall not be 
deducted in computing its earnings or loss from the active business 
for any other taxation yeas 


in eee of a ee amount paid or 
amount paid or payable described in clause 95(2)(a)4ixD) of the 
Act) by another non-resident corporation described in paragraph 

95(2)(a) of the Act or by a partnership of which such a corpora- 
tion is a member, the particular amount is to, except where it has 


been deducted under paragraph (2)(j) in computing the other non- — 


resident corporati on’s earnings or loss from an active business, be 
deducted in computing the earnings or loss of the other non-resi- 
dent corporation or the partnership, as the case may be, from the 
active business for its earliest taxation year in which the particular 
amount was paid or payable. The particular amount may not be 
deducted in computing its earnings or loss from pe active busi- 
ness for any other taxation year. 
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History: Subsec. 5907(2.7) added by P.C. 1997-1670, subsec. 8(12), November 20, 
1997, Canada Gazette, Part Il, December 10, 1997, applicable to taxation years of a 
foreign affiliate of a taxpayer that begin after 1994, except that 
(a) the subsec. applies to taxation years of a foreign affiliate of a taxpayer that end 
after 1994 where there has been a change in the taxation year of the foreign affili- 
ate in 1994 and after February 22, 1994, unless 
(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 
(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 


begun if there had not been that change in the taxation year of the foreign 
affiliate. 


(2.8) [Where ITA 95(2)(a)(ii)(D) applies] — Notwithstanding 
any other provision of this Part, where 


(a) an amount is included in computing the income from an ac- 
tive business of a particular foreign affiliate of a taxpayer or a 
person related to the taxpayer for a particular taxation year under 
clause 95(2)(a)(ii)(D) of the Act, and 


(b) the amount included is in respect of an amount of interest 
paid or payable by another non-resident corporation (in this sub- 
section referred to as the “second affiliate”) to which the particu- 
lar affiliate and the taxpayer are related 


the following rules apply: 


(c) that amount of interest shall be deducted in computing the 
second affiliate’s income or loss, from an active business carried 
on by it in a country in which it is resident and subject to income 
taxation, for its earliest taxation year in which the amount was 
paid or payable, 


(d) the second affiliate is deemed to have carried on an active 
business in a country in which it was resident and subject to in- 
come taxation for each taxation year referred to in paragraph (c) 


in which such an active business was not otherwise carried on 
by it, and 


(€) in computing the second affiliate’s income for a taxation year 
from any source, no amount shall be deducted in respect of an 
amount paid or payable by it that is referred to in paragraph (c) 
except as is required under that paragraph. 


Proposed Amendment — Reg. 5907(2. 8)-(2. 83) 


Technical Notes: Under clause 95(2)(a)(ii)(D) of the Act, the income of a foreign 
affiliate of a corporation resident in Canada (the “first affiliate”) that is derived from 
amounts paid or payable to it by another foreign affiliate of the ‘corporation or a non- 
resident corporation to which the first affiliate and the corporation resident in Canada 
are related (referred to in subsections 5907(2.8) to (2.83) as the “second affiliate’) is 
included in the active business income of the first affiliate. 
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The amounts paid or payable by the second affiliate must be in respect of interest on 
borrowed money used for the purpose of earning income from property or on an 
amount payable for property where the property consists of shares of another foreign 
affiliate of the corporation in respect of which the corporation has a qualifying inter- 
est throughout the year (in subsections 5907(2.8) to (2.83), the “third affiliate”) that — 


are excluded property of the second affiliate within the meaning assigned by section — 
95 of the Act in the country in which the second affiliate is resident and subject to _ 


income taxation. 


It is proposed that existing subsection 5907(2.8) be replaced by proposed new sub- 
sections 5907(2.8) to (2.83) because of the proposed amendments to clause 
95(2)(a)(ti)(D) of the Act. These are essentially rules for reducing exempt surplus of 
foreign affiliates of a taxpayer resident in Canada in respect of interest referred to in 
95(2)(a)(ii)(D) of the Act. The proposed new subsections apply to taxation year, of 
foreign affiliate of a taxpayer, to which proposed new clauses 95(2)(a)(ii)(D)(II) to 
(V) of the Act apply. _. 


(2.8) [Where ITA 95(2)(a)(ii)(D) applie: sction. 
applies, in respect of a particular amount peci- 
fied foreign affiliates of a corporation reside’ jada, if 


applicable taxation years.  . 
Technical Notes: Proposed subsection 5907(2.8) sets out, in respect of a particular 
amount of interest referred to in 95(2)(a)(ii)(D) of the Act, the requirements for new 
subsection 5907(2.81) to apply. — Co 


Proposed subsection 5907(2.8) provides that subsection 5907(2.81) applies to the 


specified foreign affiliates of a corporation resident in Canada, if 


* an amount in respect of the particular amount of interest is ‘included, under : 
clause 95(2)(a)Gi)(D) of the Act, in computing the income or loss for a particular 


taxation year from an active business of a particular foreign affiliate of the cor- 


poration resident in Canada or a person related to the corporation resident in 


Canada, and 


the particular amount of interest is an amount of interest paid or payable to the 

particular foreign affiliate, by the second affiliate, under a legal obligation to pay 

interest on borrowed money used for the purpose of earning income from pro- 

perty, or on an amount payable for property acquired for the purpose of gaining 

or producing income from property, if 

— the property is excluded property of the second affiliate that is shares of the 
third affiliate, and 


20 the requirements set out in clauses 95(2)(a)(Gi1)(D)CLV) and (V) of the Act are 
satisfied in respect of the second and third affiliates for their respective ap- 
plicable taxation years. 


(2.81) [Where ITA 95(2)(a)(ii)(D) applies] — If this subsec- 
tion applies, in respect of the particular amount of interest, to the 
specified foreign affiliates of the corporation resident in Canada, 
the following rules apply: 
(a) where the specified foreign affiliate is the second affiliate, 
the particular amount is to be deducted in computing the sec- 
ond affiliate’s exempt surplus in respect of the corporation res- 
ident in Canada at the end of the applicable taxation year of the 
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second affiliate, to the extent of the second affiliate’s available 
exempt surplus amount in respect of the applicable taxation 
year of the second affiliate; 
where the specified foreign affiliate is the third affiliate, 
re is to be deducted in computing the third affiliate’s ex- 
- surplus in respect of the corporation resident in Canada at 
_ the end of the applicable taxation year of the third affiliate, the 
__ lesser of the third affiliate’s available exempt surplus amount 
in respect of its applicable taxation year and the amount deter-- 
_ mined by the formula 
| — (A=B)xC 


where — 
A is the particular amount of interest, 
__ B is the amount deducted because of paragraph (a) in comput- 
ing the second affiliai ipt surplus in respect of the 
__ corporation resident in Canada at the end of the applicable 
_ taxation year of the second affiliate, and 
C is the specified adjustment factor, in respect of the corpora- 
_ tion resident in Canada, in respect of the third affiliate, in 
_ Yespect of the applicable taxation year of the second 
_. Alliliate, — 
_ (©) where the specified foreign affiliate is a group foreign affil- 
iate, there is to be deducted, in computing the group foreign 
iate’s exempt surplus in respect of the corporation resident 
ada at the end of the applicable taxation year of the 
foreign affiliate, the lesser of the group foreign affili- 
ailable exempt surplus in respect of its applicable taxa- 
ar and the amount determined by the formula 


_ (A-B-O)xD 
_A is the particular amount of interest, 
B is the amount deducted because of paragraph (a) in comput- 
ing the second affiliate’s exempt surplus in respect of the 
_ corporation resident in Canada at the end of the applicable 
_taxation year of the second affiliate, 
C is the amount determined when the amount deducted be- 
cause of paragraph (b) in computing the third affiliate’s ex- 
empt surplus in respect of the corporation resident in Can- 
ada at the end of the applicable taxation year of the third 
affiliate is divided by the amount determined for C in the 
_ formula in paragraph (b) in respect of the third affiliate, and 


- tion ye 


___D is the specified adjustment factor, in respect of the corpora- 


tion resident in Canada, in respect of the specified foreign 
_affiliate of the corporation resident in Canada, in respect of 
he applicable taxation year of the second affiliate; 


(d) amounts in respect of the particular amount of interest must 
__ be deducted under paragraphs (a) to (c) in computing the ex- 
_ empt surplus in respect of the corporation resident in Canada 
_of the specified foreign affiliates of the corporation resident in 
Canada at the end of each of their applicable taxation years to 
the extent of the total of all amounts each of which is the avail- 
able exempt surplus amount of a specified foreign affiliate of 
the corporation resident in Canada in respect of that specified 
foreign affiliate’s applicable taxation year; 
(e) paragraph (a) is to be applied to the second affiliate before 
paragraph (b) is applied to the third affiliate and paragraph (b) 
is to be applied to the third affiliate before paragraph (c) is 
applied to a group foreign affiliate of the corporation resident 
in Canada; and 
(f) there is to be added in computing the exempt deficit in re- 
spect of the corporation resident in Canada of the second affili- 
ate the amount determined by the formula: 


K-(L+M+N) 
where 
K is the particular amount of interest, 
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is applied against the third affiliate and is to be applied against the third affiliate 
before it is applied against a group fost affiliate a the copoton resident in 


— Canada. 
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 §907(2.81)(b) ine 
third affiliate is div: 
that ioe one 


oe fom affili 
: ae in that Pp 


any source, no amount m = 
id or mB payable by it that 1 I 


graph 59072 1 81a). 
Related Provisions: Reg. 590702. 83) — - Def nitions 
(2.83) [Definitions for R 907(2.8) 


hs definitions apply in n this: subsection | a subsections 28) to 


ee pags affiliate tha nds in th cu 
of the gas eee affilic te referred fo in Paragraph ne. pia): 


the specified fone affiliate that een the particular as ae of foe particular 
foreign ete referred to in a ie vee 


iate of the ie oeuiry resident | in Cos in respect of the appli- 
cable taxation year of the ae foreigi affiliate, means the — 


exempt earnings | a the specified 
the corporation resident in Can id 


B is the specified foreign a filiate’s exen 
_ the corporation resident in ¢ eo end of the ‘specified 
foreign affiliate’s taxation eat that imnmedia ly pipootes its” 
applicable taxation ‘year, : 


C is the total of all amounts e€ac 
_ dividend received in th 
_ fied foreign affiliate fr f the cor-— 
poration resident in Canada, that is “prescribed by paragr 
ie to have been ne out of that ete ffili 


is the total of all amounts. hor which | is the f portion of the — 


_ Specified foreign affiliate’s loss, for its applicable taxation — 
_ year, from an active business that is included in computing the 


1878 


Part LIX — Foreign Affiliates 


exempt loss of the Specified ee — in mee of the 
corporation resident in Canada, — 


E- ‘is the specified foreign affiliate’s exempt deficit in fespect of 
_ the corporation resident in Canada at the end of the specified — 
ation year that smannelal ety reced S its _ 


- foreign affiliat 
0 applicable taxatio 


1 year, 


- applicable taxation year, and 
a aa total aid “ eee each of whic 


ve been a out of its sagt oly n 
oration resident i in ‘Canada. 
Technical Notes: “Available exempt ‘surpl 10 
ate of the corporation resident in Canada, in sub: ct 
in respect of the applicable taxation year of the sp 
amount determined by the formula eee oo 


D is et total oe all amounts “each of wich isthe ponic 
___affiliate’s loss, for its applicable taxation year, from 
__ included in computing the exempt loss in pe oO! 
Canada of the specified foreign affiliate, _ 


_ is the specified foreign affiliate’s. exempt. c 
_ resident i in Canada at the end of the specified 1 for 
- _ immediately precedes its applicable taxation - 


Fis the specified foreign affiliate’s taxable defici iw 
resident in Canada at the end of the specified foreign affiliate’ s tax ion year ae 
immediately precedes its applicable taxation ee and 


G is ‘the total of all amounts each of which is the portion of any dividend paid i in 1 the : 
applicable taxation year by the specified foreign affiliate that is prescribed by a 


’ paragraph. 5900(1)(a) to have been paid out of its exempt surplus. 
Related Provision ITA 257 — Negative amounts in formulas. 


“group foreign ffiliate ‘ at any time of a corporation resid 
Canada, m of its foreign affiliates (other than the s 
affiliate and the third affiliate) in which the second affiliate 2 
that time, an eq ity percentage. 


Technical Notes: “Group foreign affiliate”, at any time, ah a corporstiod ‘ecdent 
in Canada, in subsection 5907(2.83) of the Regulations, is any of its foreign affiliates _ 
(other than the second affiliate and the third attiliate) i in ee the second affi liate 


has, at that time, an equity percentage. 


“specified adjustment factor”, in respect of the corporation resi- 
dent in Canada, in respect of a specified foreign affiliate of the 


corporation resident in Canada, in respect of the applicable taxa-_ 
tion year of the second affiliate, means amount | determined by 


the formula 
A/B 


where 

A is the surplus entitlement percentage of the corporation resi- 
dent in Canada in respect of the second affiliate, immediately 
before the end of the applicable taxation year of the second 
affiliate, and 


B is the surplus entitlement percentage of the corporation resi- 
dent in Canada in respect of the specified foreign affiliate, im- 


y is the specified foreign affiliate’s tebe deficit in respect Lor 
the corporation resident in Canada at the end of the specified — 
foreign affiliate’s taxation et) ek eda precedes its 


poration 
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mediately before the end of the applicable taxation ies of the 
_ second affiliate. 


Technical Notes: “Specified adjustment factor”, in respect of the Motporation 
resident i ‘in anad. in subsection 5907(2.83) of the Regulations, in respect of a speci- 
ili of the corporation resident in Canada, in respect of the applica- 
of the second affiliate, is the amount determined by the e formula 


is the surplus entitlement percentage of the corporation resident in Canada in 
_ respect of the second affiliate, bate ee ee he end of the Ss taxa- 
2 tion year of the second atfiliate, = 2 0 


B_ is the surplus entitlement Meenas 6 of the ‘eorporedon resident in Canada in 
respect of the specified foreign affiliate, mediately before the end of the appli- 
cable taxation year of the second 


“specified foreign affil 
means any foreign affilia 
the particular taxation ye 


(a) the second affiliate; 
_) the third affiliate; or oe 
© another corporation thatis oe 

@, if there is only one group foreign affiliate of the corpora- 


on resident in Canada at the end of that particular taxation 
year, that group foreign affiliate, or 


lere is more than one group fyteion: affiliate of the 
ration resident in Canada at the end of that particular 
taxation year, the group foreign affiliate of the corporation 
nt in Canada with the greatest available exempt sur- 
plus amount for the sepa taxation year of that group 

: foreign affiliate. 

. al Notes: “Specified foreign affiliate” of the cororison Gesideat | in Can- 
ada, i in subsection 5907(2. 83), is any foreign affiliate of the corporation resident in 


Canada that, at the end of the particular t taxation year eos to in paragraph 
5907(2 8)(a)_ of the Regulations, is” : 


8 the second affi late, 


+ he thin he, io 


ion resident in Canada, 
ration that, at the end of 
in paragraph (2.8)(a), is 


= if there | is only 0% one exc © of the c corporation resident | in Can- 
ada at the end of that particular taxation year, that group foreign affiliate, or 


— if there is more than one group foreign affiliate of the corporation resident in 
~ Canada at the end of that particular taxation year, the group foreign affiliate 
of the corporation resident in Canada with the greatest available exempt sur- 
plus amount for the applicable taxation year of that group foreign affiliate. 


ation: The February 27, 2004 draft regulations (foreign affiliates), subsec. 
: ‘ill replace subsec. 5907(2. 8) with subsecs. (2.8) to (2.83), applicable to taxa- 
of a foreign affiliate of a taxpayer, to which ITA 95(2)(a)GD(D)UID to 
roposed by subcl. 133(8) of the February 27, 2004 draft amendments, apply. 


Related Provisions: Reg. 5907(2.83) — Definitions. 
History: Subsec. 5907(2.8) added by P.C. 1997-1670, subsec. 8(12), November 20, 
1997, Canada Gazette, Part Il, December 10, 1997, applicable to taxation years of a 
foreign affiliate of a taxpayer that begin after 1994, except that 
(a) the subsec. applies to taxation years of a foreign affiliate of a taxpayer that end 
after 1994 where there has been a change in the taxation year of the foreign affili- 
ate in 1994 and after February 22, 1994, unless 
(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 
(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


(2.9) [Where fresh start rules apply] — In computing the earn- 
ings from an active business of a foreign affiliate of a corporation 
resident in Canada for the affiliate’s taxation year immediately 
before the particular taxation year of the affiliate referred to in para- 
graph 95(2)(k) of the Act, 
(a) there shall be added to the amount determined under subpar- 
agraph (a)(i) or (ii) of the definition “earnings” in subsection (1) 
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after adjustment in accordance with subsections (2), (2.1) and 
(2.2) the total of 


(i) the amount, if any, by which the total determined in re- 
spect of the affiliate in clause (b)(i)(B) for the year exceeds 
the total determined in respect of the affiliate in clause 
(b)(i)(A) for the year, 

(ii) where, at the end of the year, the affiliate was deemed 
because of paragraphs 95(2)(k) and 138(11.91)(e) of the Act 
to have disposed of property owned by it that was used or 
held by it in the course of a carrying on the active business in 
the year, the amount that is the total of all amounts each of 
which is the amount, if any, by which 


(A) the lesser of the fair market value and the cost to the 
affiliate at the end of the year of a capital property (re- 
ferred to in this subparagraph and subparagraph (b)(ii) as 
a particular “depreciable asset”) owned by it that 


(1) was used or held by it in the course of carrying on 
the active business in the year, 


(I) was deemed because of paragraphs 95(2)(k) and 
138(11.91)(e) of the Act to have been disposed of at 
the end of the year, and 


(III) was property in respect of the cost of which 
amounts were, at any time, deductible in computing 
the earnings from the active business under subpara- 
graph (a)(i) or (ii) of the definition “earnings” in sub- 
section (1) 

exceeds 


(B) the amount, if any, by which the cost to the affiliate of 
the particular depreciable asset exceeds the total of all 
amounts each of which is an amount that can reasonably 
be regarded as having been deducted in respect of the cost 
of the particular depreciable asset in computing the earn- 
ings (as would be defined in subsection (1) if that defini- 
tion were read as if the reference in that definition to this 
subsection did not exist) of the affiliate from the active 
business in the year or in any preceding taxation year of 
the affiliate in which it was a foreign affiliate of the cor- 
poration or of another corporation resident in Canada 
which the corporation was not dealing with at arm’s 
length at any time, and 


(iii) where, at the end of the year, the affiliate was deemed 
because of paragraphs 95(2)(k) and 138(11.91)(e) of the Act 
to have disposed of property (other than capital property) 
owned by it that was used or held by it in the course of carry- 
ing on the active business in the year, the amount that is the 
total of all amounts each of which is an amount, if any, by 
which the fair market value of such a property exceeds the 
cost to the affiliate of the property at the time that is immedi- 
ately before the end of the year; and 


(b) there shall be deducted from the amount determined under 
subparagraph (a)(i) or (ii) of the definition “earnings” in subsec- 
tion (1) after adjustment in accordance with subsections (2), 
(2.1) and (2.2) the total of 


(i) the amount, if any, by which 


(A) the total of all amounts each of which is a maximum 
amount deemed because of paragraphs 95(2)(k) and 
138(11.91)(d) of the Act to have been claimed under sub- 
paragraphs 138(3)(a)(i), (ii) and (iv) and paragraphs 
20(1)(1) and (1.1) and 20(7)(c) of the Act (each of which 
provisions is referred to in this subparagraph as a “reserve 
provision’’) in the year 
exceeds 


(B) the total of all amounts each of which is an amount 
actually claimed by the affiliate as a reserve in the year 
that can reasonably be considered to be in respect of 
amounts in respect of which a reserve could have been 
claimed under a reserve provision on the assumption that 
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the affiliate could have claimed amounts in respect of the 
reserve provisions in the year, 


(ii) the amount that is the total of all amounts each of which 
is the amount, if any, by which the amount determined under 
clause (a)(ii)(B) in respect of a particular depreciable asset 
described in clause (a)(ii)(A) exceeds the fair market value of 
the particular depreciable asset at the end of the year, and 


(iii) where, at the end of the year, the affiliate was deemed 
because of paragraphs 95(2)(k) and 138(11.91)(e) of the Act 
to have disposed of propety (other than capital property) 
owned by it that was used or held by it in the course of carry- 
ing on the active business in the year, the amount that is the 
total of all amounts each of which is an amount, if any, by 
which the cost to the affiliate of such a property at the time 
that is immediately before the end of the year exceeds the 
fair market value of the property at the end of the year. 


2G Proposed Maen a 
(2.9) [Where fresh start rules apply]—If pa 


95(2)(k.1) of the Act applies in respect of a particular taxation 
year of a foreign affiliate of a taxpayer or in respect of a particular 
fiscal period of a partnership at the end of which a foreign affiliate 
of a taxpayer is a member of the partnership (which foreign affi 
ate or partnership is referred to in this subsection as the “operator” — 
and which particular taxation year or particular fiscal period is re- 
ferred to in this subsection as the “specified taxation year”), in 
computing the affiliate’s earnings or loss from the foreign busi- 
ness referred fo in that paragraph or from the disposition of pr 
perty used or held in the course of carrying on the foreign bus 
ness referred to in that paragraph (which foreign b siness is 
referred to in this subsection as the “foreign business”) for the af- 
filiate’s taxation year (which taxation year is referred to in 
paragraphs (a) and (b) as the “preceding taxation year’) that is the 
affiliate’s preceding taxation year referred to in paragraph — 
95(2)(k) of the Act or that is the affiliate’s taxation year in which 
the preceding fiscal period referred to in paragraph 95(2)(k) of the 
Act ended, as the case may be, — 


(a) there shall be added to the amount determined under para- 
graph (a) of the definition “earnings” in subsection (1), after 
adjustment in accordance with subsections (2) to (2.2), 
(i) where the operator is the affiliate, the total of 

(A) the amount, if any, by which the total determined 
under subclause (b)G)(A)(D in respect of the operator 

for the preceding taxation year exceeds the total deter- 
mined under subclause (b)(i)(A)(D in respect of the op- 
erator for that year, _. 

(B) if the operator was deemed because of paragraphs 
95(2)(k.1) and 138(11.91)(e) of the Act to have, at the 

end of the preceding taxation year, disposed of property. 
owned by it that was used or held by it in the course of 
carrying on the foreign business in that year, the total of 

all amounts each of which is the amount, if any, by 

(D the lesser of the fair market value and the cost to 

the operator immediately before the end of that year 

of a capital property (referred to in this subclause 

and in subclause (II) as a “particular depreciable as- 

set’) owned by itthat ss — 
1. was used or held by it in the course of carrying 


on the foreign business in that year, _ 
2. was deemed because of paragraphs 95(2)(k.1) 
and 138(11.91)(e) of the Act to have been dis- 
posed of at the end of that year, and 

3. was property in respect of the cost of which 
amounts were, at any time, deductible in comput- 
ing the operator’s income or loss for the purpose 
of computing the affiliate’s earnings or loss from 
the foreign business under paragraph (a) of the 
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definition “earnings”, or under paragraph (a) of 
the definition “loss”, in subsection (1) 
exceed 


(ID) the amount, if any, by which the cost to the oper- 
ator immediately before the end of that year of the 
particular depreciable asset exceeds the total of all 
amounts each of which is an amount that can reason- 
ably be regarded as having been deducted in respect 
of the cost of the particular depreciable asset in com- 
puting the operator’s income or loss for the purpose 
of computing the earnings or loss (determined with- 
out reference to this subsection) of the affiliate from 
the foreign business in any taxation year preceding 
the specified taxation year of the affiliate in which it 
was a foreign affiliate of the corporation or of an- 
other corporation resident in Canada with which the 
corporation was not dealing at arm’s length at any 
time, and _ 


(C) if the operator was deemed because of paragraphs | 


95(2)(k.1) and 138(11.91)(e) of the Act to have, at the 
end of the preceding taxation year, disposed of property 
owned by it that was used or held by it in the course of 
carrying on the foreign business in that year, the total of 
all amounts each of which is the amount, if any, by 
_ which the fair market value, immediately before the end 


of that year, of each property (other than capital pro-- 


perty, eligible capital property or resource property) 
deemed because of those paragraphs to have been dis- 
posed of exceeds the cost to the operator of the property 
at that time, 


(D) if the operator was deemed because of paragraphs 
95(2)(k.1) and 138(11.91)(e) of the Act to have, at the 
end of the preceding taxation year, disposed of eligible 
capital property, the amount, if any, required by subsec- 
tion 14(1) of the Act to be included in computing the 
_ operator’s income for that year from the foreign busi- 
ness, and : 
(E) if the operator was deemed because of paragraphs 
95(2)(k.1) and 138(11.91)(e) of the Act to have, at the 
end of the preceding taxation year, disposed of resource 
property, the amount, if any, by which 
(1) the total of all amounts included by subsection 
59(1) or paragraph 59(3.2)(c) or (c.1) of the Act in 
computing the operator’s income for that year from 
the foreign business 


exceeds 


(ID the total of all amounts that were deductible 


under section 66, 66.1, 66.2, 66.21 or 66.4 of the Act 
in computing the operator’s income for that year 
from the foreign business, and 


(i1) where the operator is the partnership, the proportion of 
the total determined under subparagraph (i) that the affili- 
ate’s share of the partnership’s income or loss for the pre- 
ceding taxation year is of the partnership’s income or loss 
for that year but, for the purpose of this subparagraph, if 
both the income and loss of the partnership for the preced- 
ing taxation year are nil, that proportion is to be determined 
as if the partnership had income for that year in the amount 
of $1,000,000; and 
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(each of which provisions is referred to in this sub- 
paragraph as a “reserve provision”) in computing the 
income from the foreign business for the preceding 
taxation year 

exceeds 

_ CD the total of all amounts each of which is an 

_ amount actually claimed by the operator as a reserve 

_ in computing its income from the foreign business 

for that year that can reasonably be considered to be 
in respect of amounts in respect of which a reserve 
could have been claimed under a reserve provision 
on the assumption that the operator could have 
claimed amounts in respect of the reserve provisions 
for that year, 


(B) the total of all amounts each of which is the amount, 
if any, by which the amount determined under subclause 
(a)(i)(B)UD in respect of a particular depreciable asset 
described in subclause (a)(i)(B)(1) exceeds the fair mar- 
ket value, at the end of the preceding taxation year, of 
the particular depreciable asset, 


(C) if the operator was deemed because of paragraphs 
95(2)(k.1) and 138(11.91)(e) of the Act to have, at the 
end of the preceding taxation year, disposed of property 
owned by it that was used or held by it in the course of 
carrying on the foreign business in that year, the total of 
all amounts each of which is the amount, if any, by 
which the cost to the operator, immediately before the 
end of that year, of each property (other than capital 
property, eligible capital property or resource property) 
deemed because of those paragraphs to have been dis- 
posed of exceeds the fair market value of the property at 
the end of that year, 


(D) if the operator was, because of paragraphs 
95(2)(k.1) and 138(11.91)(e) of the Act, deemed to 
have, at the end of the preceding taxation year, disposed 
of eligible capital property, the amount, if any, that 
would be permitted by paragraph 24(1)(a) of the Act to 
be deducted in computing the operator’s income for that 
year from the foreign business if the operator had, im- 
mediately before the end of that year, ceased to carry on 
the foreign business, and 


(E) the amount, if any, by which the total determined in 
respect of the operator in subclause (a)(i)(E)(1]) for the 
preceding taxation year exceeds the total determined in 
respect of the operator in subclause (a)(i)(E)(1) for that 
year, and 


(it) where the operator is the partnership, the proportion of 
the total determined under subparagraph (i) that the affili- 
ate’s share of the income or loss of the partnership for the 
preceding taxation year is of the income or loss of the part- 
nership for that year but, for the purpose of this subpara- 
graph, if both the income and loss of the partnership for the 
preceding taxation year are nil, that proportion is deter- 
mined as if the partnership had income for that year in the 
amount of $1,000,000. 


Technical Notes: Subsection 5907(2.9) applies where the fresh start rules in 
paragraph 95(2)(k) of the Act apply to a foreign affiliate of a corporation resident in 
Canada in respect of a “foreign business”. 

Subsection 5907(2.9) ensures that appropriate adjustments are made to the surplus 
accounts of the affiliate. 
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(b) there shall be added to the amount determined under para- 
graph (a) of the definition “loss” in subsection (1) 
(i) where the operator is the affiliate, the total of 
(A) the amount, if any, by which 

(I) the total of all amounts each of which is an 
amount deemed because of paragraphs 95(2)(k.1) 
and 138(11.91)(d) of the Act to have been claimed 
under paragraph 20(1)(1), 20(1)(.1) or 20(7)(C), or 
subparagraph 138(3)(a)(i), (ii) or (iv), of the Act 


In general terms, subsection 5907(2.9) provides that there is to be added to the affili- 
ate’s “earnings” (as defined in subsection 5907(1) of the Regulations), for the last 
taxation year of the affiliate before the fresh start year, the total of the following 
amounts: 
¢ the amount by which the actual reserves claimed exceed the maximum reserve 
allowed under paragraph 95(2)(k) of the Act for that last taxation year; 


+ where, because of paragraphs 95(2)(k) and 138(11.91)(e) of the Act, there is a 
deemed disposition of depreciable property that was used or held by the affiliate 
in the course of carrying on the foreign business, the amount by which the lesser 
of the fair market value and the cost to the affiliate of the property exceeds the 
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undepreciated capital cost (or an analogous concept under the relevant foreign — 
tax law) of the property at the — of that last taxation year; and 


+ where, because of paragraphs 95(2)(K) and 13811 ONG of the Act, there is a 
deemed disposition of property (other than capital property) that was used or 
held by the affiliate in the course of carrying on the foreign business, the amount 


by which the fair market value of the property exceeds the oo the property to 


the affiliate at the end of that last taxation year. 


These additions to “earnings” result i in n corresponding increases in the balance of the 


affiliate’s relevant surplus account. 


In general terms, subsection 5907(2. 9) provides that ion is to be deducted from 


“earnings” for the last taxation year of a aries before the fresh, Start year the total _ 


of the following amounts: 


» the maximum reserve allowed under eek 95(2)(k) of he Act minus the 
actual reserve claimed at the ee of that last taxation year 


» where. because of paragraphs 95(2)(k) and 138(11 91)le) of the Act, there is a 


deemed disposition of depreciable property that was used or held by the affiliate _ 
in the course of carrying on the foreign business. the amount by which the un-_ 


depreciated capital cost of the property exceeds the lesser of fair market value 
and cost to the affiliate of the property at the end oF that last taxation 1 and 


* where, because of paragraphs 95(2)(k) and 138( 11.91\e) of the Ae there | is a 
deemed disposition of property (other than capital property) that was used or 


held by the affiliate in the course of carrying on the foreign business, the amount _ 
by which the cost of the property to the affiliate exceeds the fair market value of 


the property at the end of that last taxation year. 


These decreases to “earnings” result in. corresponding decreases i in the balance of the 
affiliate’s relevant surplus account. 


Subsection 5907(2.9) is proposed to be ainended to reflect fhiiendments to the Act 
which are set out in amended paragraph 95(2)(k), new paragraph 95(2)(k.1) and 


amended subsection 138(11.91) of the Act. In percent subsection Nae 9) is pro- 
posed to be amended tn the following ways. 


First, subsection 5907(2.9) is proposed to be mipdaded + © 5 feller! the aw split- 
ting of paragraph 95(2)(k) of the Act into paragraphs 95(2)(k) and (k.1). 


Second, consistent with paragraphs 95(2)(k) and (k.1) of the Act, the proposed 


amendments to subsection 5907(2.9) ensure that the fresh start rules will apply where 
the foreign business is carried on by a partnership of which a foreign affiliate of a 
taxpayer is a member. These amendments to subsection 5907(2. 9) ensure, in the case 
of partnerships, that the fresh start rules will work on the basis of fiscal periods of the 
partnership and that these rules will therefore be relevant in the computation of the 
affiliate’s foreign accrual property income for the affiliate’s taxation year that in- 


cludes the end of a fiscal period to which the fresh start rules apply. The expression 


“operator” refers to the affiliate (in the case where the affiliate directly carries on the 
foreign business) or to the partnership (in the case where the partnership es on 
the foreign business). The amounts added by subsection 5907(2.9) to “earnings” or 
“Joss” are used in computing the earnings or loss from the foreign business (when it 
was an active business) of the affiliate in the preceding taxation year or fiscal period 


referred to in paragraph 95(2)(k), as the case may be, (which preceding taxation year 


or preceding fiscal period is referred to as the “preceding taxation year”) i in which the 
affiliate is deemed to have disposed of property. 


Third, the proposed amendments to subsection 5907(2. .9) modify the manner in 
which any necessary decreases are made to the affiliate’s relevant surplus account. 
As noted above, existing subsection 5907(2.9) provides for the decreases to surplus 
to be made by way of decreases to “earnings . Amended subsection 5907(2.9) pro- 
vides, instead, for those amounts to be placed in the “loss” (as defined in subsection 
5907(1)) of the affiliate, which result in epresnoning © decreases in the balance of the 
surplus account. 


Fourth, amended subsection 5907(2. 9) contains new oe in respect of eligible capi- 
tal property and resource property to deal more appropriately with these types of 
property. As mentioned above, existing subsection 5907(2.9) ensures that where, be- 
cause of paragraphs 95(2)(k) and 138(11.91)(e) of the Act, there is a deemed disposi- 
tion of property that was used or held by the affiliate in the course of carrying on the 
foreign business, the affiliate’s “earnings” are increased by the total of all amounts 
each of which is the amount by which the fair market value of the property (other 
than capital property) to the affiliate exceeds the cost of the property. (There is a 
corresponding rule in existing subsection 5907(2.9) that provides for a decrease of 
“earnings” if the cost of the property to the affiliate exceeds the fair market value of 
the property.) y 


As proposed to be amended, subsection 5907(2.9) ensures that where, because of 
paragraphs 95(2)(k) and 138(11.91)(e) of the Act, there is a deemed disposition of 
eligible capital property, the affiliate’s “earnings” are increased by the amount, if 
any, required by subsection 14(1) of the Act to be included in computing the opera- 
tor’s income for that preceding taxation year from the foreign business. Conversely, 
amended subsection 5907(2.9) also ensures that, if the operator was, because of 
paragraphs 95(2)(k.1) and 138(11.91)(e) of the Act, deemed to have, at the end of 
that preceding taxation year, disposed of eligible capital property, the affiliate’s 
“Joss” is increased by the amount, if any. that would be permitted by paragraph 
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24(1)(a) of the Act to be deducted in computing the operator’s income for that ye: 
from the foreign business if the operator had, ionediately before the a of that © 
year, ceased to carry on the foreign business. 


For more detail about the treatment of the untaxed portion of the gain or ic from 
the sale of excluded property that is eligible capital property, ie ® the commenta-_ 
ries on new paragraph (a.1) of the definition “exempt earnings” , and new paragraph 
(a1) of the definition © “exempt loss”, a in subsectio ue of the, 
Regulations. 2 


Amended subsection 3907(2.9) ensures that where, because of paragraphs 95(2)(k) 
and 138(11.91)(e) of the Act, there is a deemed disposition of resource poe! the 
affiliate’s “earnings” are increased by the amount, if any, by which 


« the total of all amounts included by subsection §9(1) or paragraph 59(3. 2\(c) 
(c.1) of the Act in computing the oe s income se that Diecoding taxation 
year from the active business 


exceeds 


* the total of all amounts that were deductible under section 66, 6 L 6. 2 6 2 
or 66.4 of the Act in compu the aa 8 income for that yen ses fhe L 
active business. 


Note that there is a corresponding rule i in neice subsection 590702. 9) io an inch 
sion in “loss” in the converse situation, : | 


Fifth, proposed amendments to subsection 5907(2. 9) Fe a oe ‘tor the dec : 
nation, where the operator is the Boe ee of the amounts required by that subsec- 
tion to be added to the affiliate’s “earnings” or “loss”, as the case may be, for the - 
preceding taxation year. The amount of the increase to the affiliate’s “earings” or _ 
“loss” is essentially the amount of the increase to the “earnings” or “loss” for the 

partnership multiplied by the fraction the numerator of which is the affiliate’s share _ 
of the income or loss of the partnership for that year and the denominator of which is” 

the income or loss of the partnership for that year. For the purpose of this calculation, — 
where both the income and the loss of the partnership for that preceding year are nil, 
the partnership is assumed to have an income of $1 million for that year. 


Ui 


The amendments to subsection 5907(2.9) are proposed to apply to taxation years, of i 
a foreign affiliate of a taxpayer, that begin after December 20, 2002. Note that these — 
amendments are included in the Fresh Start Section 95 Election package described at 
the beginning of the commentary to section 95 of the Act. 


Related Provisions: Reg. 5907(2.91) — Pope deemed to have been disposed 
of and reacquired. y 


(2.91) [Deemed dispostion and reacquisition] — Any pro- 
perty of a foreign affiliate of a corporation resident in Canada, or 
of a partnership of which a foreign affiliate of a corporation resi- 
dent in Canada is a member, that is, for the purposes of subdivi- 
sion i of Division B of Part I of the Act, deemed because of either — 
paragraph 95(2)(k.1) or (k.3), and paragraph 138(11.91)(e), of the 
Act to have been disposed of and reacquired by the affiliate or the 
partnership, as the case may be, is, for the purpose of this section, 
deemed to have been disposed of and reacquired by the affiliate or 
the partnership, as the case may be, in the same manner and for — 
the same amounts as if those provisions applied for the purpose of 
this section. 


Technical Notes: Proposed new subsection 5907(2.91) is consequential to the 
introduction of new paragraphs 95(2)(k.1) and (k.3) of the Act. New subsection 
5907(2.91) provides that, for the purposes of section 5907 of the Regulations, any — 


| property of a foreign affiliate of a corporation resident in Canada, or of a partnership : 


of which a foreign affiliate of a corporation resident in Canada is a member, that is, — 
for the purposes of subdivision i of Division B of Part I of the Act, deemed because 
of either paragraph 95(2)(k.1) or (k.3), and paragraph 138(11.91)(e), of the Act to 
have been disposed of and reacquired by the affiliate or the partnership, as the case 
may be. is, for the purpose of section 5907 of the Regulations, deemed to have been 
disposed of and reacquired by the affiliate or the partnership, as the case may be, in 
the same manner and tor the same amounts as if those provisions applied for the - 
purpose of section 5907 of the Regulations. 


Subsection 5907(2.91) ensures that the deemed disposition and reacqus on are 
taken into account when calculating a foreign affiliate’s surplus accounts. 


New subsection 5907(2.91) is proposed to apply to taxation years, of a foreign affi 
ate of a taxpayer, that begin after December 20, 2002. Note that this amendment is _ 
included in the Fresh Start Section 95 Election ne i described at the ae of 
the commentary to section 95 of the Act. 


Application: The February 27, 2004 draft oe eden affiliates), subsec. — 
3(28), will replace subsec. (2.9) with subsecs. (2.9) and (2.91) applicable to taxation 

years, of a foreign affiliate of a taxpayer, that begin after December 20, 2002. How- 
ever, if a taxpayer referred to in subsection 5907(2.9) makes a valid election under — 
subsec. 133(69) of the February 27, 2004 draft amendments, new subsecs. 5907(2.9) 


oe 2 eo apply to taxation years, of all foreign affiliates of the mayo M that begin 
er 
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History: Subsec. 5907(2.9) added by P.C. 1997-1670, subsec. 8(12), November 20, 
1997, Canada Gazette, Part Il, December 10, 1997, applicable to taxation years of a 
foreign affiliate of a taxpayer that begin after 1994, except that 


(a) the subsec. applies to taxation years of a foreign affiliate of a taxpayer that end 
after 1994 where there has been a change in the taxation year of the foreign affili- 
ate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


(3) [Pre-1972 foreign affiliate] — For the purposes of this Part, 
any corporation that was, on January 1, 1972, a foreign affiliate of a 
taxpayer shall be deemed to have become a foreign affiliate of the 
taxpayer on that day. 


(4) [“Government of a country”] — For the purposes of this 
Part, “government of a country” includes the government of a state, 
province or other political subdivision of that country. 


(5) [Capital gains and losses] — For the purposes of this sec- 
tion, each capital gain and each capital loss of a foreign affiliate of a 
taxpayer from the disposition of property shall be computed in ac- 
cordance with the rules set out in subsection 95(2) of the Act and, 
for the purposes of subsection (6), where any such gain or loss is 
required to be computed in Canadian currency, the amount of such 
gain or loss shall be converted from Canadian currency into the cur- 
rency referred to in subsection (6) at the rate of exchange prevailing 
on the date of disposition of the property. 


Related Provisions: Reg. 5907(5.1) — Exception. 


History: Subsec. 5907(5) substituted by P.C. 1985-467, subsec. 4(29), February 14, 
1985, Canada Gazette, Part Il, March 6, 1985, applicable in respect of dispositions 
made after November 12, 1981. 


(5.1) [Where no gain or loss recognized by other coun- 
try] — Notwithstanding subsection (5) and except as provided in 
subsection (9), where, under the income tax law of a country other 
than Canada that is relevant in computing the earnings of a foreign 
affiliate of a taxpayer resident in Canada from an active business 
carried on by it in a country, no gain or loss is recognized in respect 
of a disposition by the affiliate of a capital property used or held 
principally for the purpose of gaining or producing income from an 
active business to a person (in this subsection referred to as the 
“transferee”) that is another foreign affiliate of the taxpayer or that 
is a foreign affiliate of another person with whom the taxpayer does 
not deal at arm’s length, for the purposes of this section, 


(a) the affiliate’s proceeds of disposition of the property shall be 
deemed to be an amount equal to the aggregate of the adjusted 
cost base to the affiliate of the property immediately before the 
disposition and any outlays and expenses to the extent they were 
made or incurred by the affiliate for the purpose of making the 
disposition; 

(b) the cost to the transferee of the property acquired from the 
affiliate shall be deemed to be an amount equal to the affiliate’s 
proceeds of disposition, as determined under paragraph (a); and 


(c) the transferee shall be deemed to have acquired the property 
on the date that it was acquired by the affiliate. 


Proposed Repeal — Reg. 5907(5.1) 
Application: The February 27, 2004 draft regulations (foreign affiliates), subsec. 
3(29), will repeal subsec. 5907(5.1), applicable to dispositions to which ITA 95(2)(£.3) 
to (£.9), as amended by the February 27, 2004 draft amendments, apply. 


Technical Notes: Subsection 5907(5.1) of the Regulations is repealed because of the 
introduction of the rules in paragraphs 95(2)(c.2) to (c.6) and paragraphs 95(2)(f.3) to 
(f.8) of the Act. See the commentary for those proposed new paragraphs. 


History: Subsec. 5907(5.1) substituted by P.C. 1985-467, subsec. 4(30), February 14, 
1985, Canada Gazette, Part I, March 6, 1985, applicable to 1976 et seq. 


Subsec. 5907(5.1) added by P.C. 1980-503, subsec. 5(6), February 8, 1980, Canada 
Gazette, Part Il, February 27, 1980, effective in respect of 1976 ef seq. 


Reg. 
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(6) [Selection of currency] — All amounts referred to in subsec- 
tions (1) and (2) shall be maintained on a consistent basis from year 
to year in the currency of the country in which the foreign affiliate 
of the corporation resident in Canada is itself resident or such cur- 
rency, other than Canadian currency, as is reasonable in the 
circumstances. 


Information Circulars: 77-9R: Books, records and other requirements for taxpayers 
having foreign affiliates, 


(7) [Stock dividend] — For the purposes of this Part, the amount 
of any stock dividend paid by a foreign affiliate of a corporation 
resident in Canada on a share of a class of its capital stock shall be 
deemed to be nil. 


(7.1) [Dividend giving rise to credit in other country] — 
Where, at any time in a taxation year of a corporation resident in 
Canada, a foreign affiliate of the corporation (in this subsection re- 
ferred to as the “payor affiliate”) pays a dividend on the shares of 
any class of its capital stock to the corporation (in this subsection 
referred to as the “particular dividend”) and as a result of the pay- 
ment the corporation is entitled to a tax credit from the government 
of the country in which the payor affiliate is resident, 


(a) if the particular dividend was paid on or after the day on 
which this subsection comes into force, or 


(b) if the particular dividend was paid before the day on which 
this subsection comes into force and in a taxation year com- 
mencing after 1978 and the corporation elects in respect of the 
tax credit in its return of income for the 1985, 1986, 1987, 1988 
or 1989 taxation year required to be filed pursuant to subsection 
150(1) of the Act, 


for the purpose of this Part, the following rules apply: 


(c) the tax credit shall be deemed to be a dividend paid at that 
time by the payor affiliate on the shares of that class of its capi- 
tal stock to the corporation, 


(d) immediately before that time there shall be added to the ex- 
empt surplus of the payor affiliate an amount equal to the pro- 
portion of the tax credit that 


(i) the portion of the particular dividend that would, were the 
corporation not entitled to the tax credit, be deemed by sub- 
section 5900(1) to have been paid out of the payor affiliate’s 
exempt surplus in respect of the corporation 


is of 
(ii) the particular dividend, 
(e) immediately before that time, there shall be added to the tax- 


able surplus of the payor affiliate an amount equal to the propor- 
tion of the tax credit that 


(i) the portion of the particular dividend that would, were the 
corporation not entitled to the tax credit, be deemed by sub- 
section 5900(1) to have been paid out of the payor affiliate’s 
taxable surplus in respect of the corporation 


is of 
(1i) the particular dividend, and 
(f) the foreign tax applicable to the aggregate of 


(i) the portion of the particular dividend determined under 
subparagraph (e)(i), and 

(ii) the portion of any amount deemed to be a dividend by 
virtue of paragraph (c) that is deemed by subsection 5900(1) 
to have been paid out of the payor affiliate’s taxable surplus 
in respect of the corporation 


shall, notwithstanding paragraph 5900(1)(d), be equal to the 
amount determined under paragraph 5900(1)(d) in respect of the 
amount referred to in subparagraph (i), less the amount deter- 
mined under paragraph (e). 
History: Subsec. 5907(7.1) added by P.C. 1989-321, subsec. 3(11), March 2, 1989, 
Canada Gazette, Part II, March 15, 1989, applicable for purposes of making computa- 
tions under Part LIX after March 15, 1989 and, where the taxpayer so elects in accor- 
dance with para. 5907(7.1)(b), with respect to computations under Part LIX at any time 
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commencing after the time immediately prior to the receipt of the tax credit specified in 
the election. 


(8) [Deemed new taxation year on merger] — For the pur- 
poses of computing the various amounts referred to in this section, 
the first taxation year of a foreign affiliate formed as a result of a 
merger in the manner described in subsection 5905(3) shall be 
deemed to have commenced at the time of the merger, and a taxa- 
tion year of a predecessor corporation (within the meaning assigned 
by subsection 5905(3)) that would otherwise have ended after the 
merger shall be deemed to have ended immediately before the 
merger. 


(9) [Where FA dissolved] — Where a foreign affiliate of a tax- 
payer resident in Canada has been dissolved and paragraph 
95(2)(e.1) of the Act does not apply, for the purpose of computing 
the various amounts referred to in this section, the following rules 
apply: 
(a) where, at a particular time in the course of the dissolution, all 
or substantially all of the property owned by the affiliate imme- 
diately before that time was distributed to the shareholders of the 
affiliate, the taxation year of the affiliate that otherwise would 
have included the particular time shall be deemed to have ended 
immediately before the particular time; 


(b) except as provided in paragraph 88(3)(a) and subparagraph | 


95(2)(e)() of the Act, 


(i) each property of the affiliate that was distributed to the 
shareholders in the course of the dissolution shall be deemed 
to have been disposed of immediately before the end of the 
affiliate’s taxation year deemed to have ended by paragraph 
(a) for proceeds of disposition equal to the fair market value 
thereof immediately before the particular time, and 


(ii) each property of the affiliate that was otherwise disposed 
of in the course of the dissolution shall be deemed to have 
been disposed of by the affiliate for proceeds of disposition 
equal to the fair market value thereof at the time of disposi- 
tion; and 


(c) except as provided in subparagraph 95(2)(e)(i) of the Act, 
each property of the dissolved affiliate that was disposed of or 
distributed in the course of the dissolution to another foreign af- 
filiate of the taxpayer resident in Canada shall be deemed to 
have been acquired by that other foreign affiliate at a cost equal 
to the proceeds of disposition of that property to the dissolved 
affiliate, as determined in paragraph (b). 


Proposed Amendment — Reg. 5907(9), (9.1) 


(9) [Where FA liquidated and dissolved] — If a foreign af- 
filiate of the taxpayer resident in Canada has been liquidated and 
dissolved (otherwise than as a result of a foreign merger within 
the meaning assigned by subsection 87(8.1) of the Act), subject to 
subsection 88(3) and to paragraphs: 95(2)(e) and (e.1) of the Act 


(a) where at a particular time in the course of the liquidation 
and dissolution, the fair market value of the property that has 
been disposed of by the affiliate in the course of the liquidation 
and dissolution equals or is more than 90% of the fair market 
value of the property that was owned by the affiliate, immedi- 
ately before the commencement of the liquidation and the dis- 
solution, the taxation year of the affiliate that would have in- 
cluded the particular time is deemed to have ended 
immediately before that time; and 


(b) each property of the affiliate that was distributed or dis- 
posed of by the affiliate in the course of the liquidation and the 
dissolution is deemed 


(i) to have been disposed of by the affiliate for proceeds of 
disposition equal to the fair market value of the property, 
immediately before it was distributed or disposed of, and 
(ii) to have been acquired by the person or partnership to 
whom the affiliate distributed or disposed of the property at 
a cost equal to the affiliate’s proceeds of disposition of the 
property. 
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Technical Notes: Where a foreign affiliate of a taxpayer resident in Canada hi i 
been dissolved, subject to the rules in paragraph 95(2)(e.1) of the ct, subsection 
5907(9) provides that certain tules apply. for the purposes < of computing the various : 
amounts referred to in section 5907 of the Regulations. — 


It is proposed that subsection 5907(9) be amended so that ae rules wil - anes to” 
the oe in een new i oe and | 1B and subsection nee) See ths : 


It is also ee that cubsecuoe 58079) be anended so sie the ae de not apply 
to dissolutions of a foreign affiliate because of a ae as within Me z Tneaniig : 
assigned by subsection 87(8.1) of the Act. 


(9.1) [Where FA liquidated and Boschedie —_ Saher to 
subsection (9) and to subsection 88(3) of the Act and paragraphs — 
95(2)(d) to (¢.6) of the Act, if a foreign affiliate of a taxpayer resi- 
dent in Canada has, as a payment of a dividend or as a distribution _ 
of a property, transferred a property to a shareholder of the affili- 
ate (or to a person with whom the shareholder | was not dealing, at 
arm’s length), 


(a) the property of the affiliate that was so transferred: is 
ae : 


(i) to have been digo of by the affiliate i proceeds of 
disposition equal to the fair market value of the property 
immediately before it was so transferred, and — Le. 


(ii) to have been acquired by the person or partnership o 
whom the affiliate transferred the property at a cost equal to — 
the affiliate’s proceeds of disposition of the property; and 


-(b) the amount, in respect of the property, of the dividend or 
distribution made by the affiliate to the person to whom the 
property was transferred is deemed to be equal to the affiliate’s Ss” 
proceeds of disposition of the property. - 
Technical Notes: Proposed new subsection 5907(9.1) provides rules similar to 
those contained in proposed amended subsection 5907(9) of the Regulations that ap- 
ply on transfers of property by a foreign affiliate of a taxpayer resident in Canada as 


a payment of a dividend or as a distribution of poe toa starcnolder of the for- 
eign affiliate. 


Application: The February 27, 2004 draft fpulavons Goan atiaes), subsec. 
3(30), will amend subsec. 5907(9) to read as above and add (9.1), applicable to disso- 
lutions that begin after December 20, 2002 and payments of dividends and distribu- 
tions of property made after December 20, 2002. — 


History: Subsec. 5907(9) substituted by P.C. 1985-467, subsec. 4(31), February 14, 
1985, Canada Gazette, Part II, March 6, 1985, applicable to 1976 et seq. 

Subsec. 5907(9) substituted by P.C. 1980-503, subsec. 5(7), February 8, 1980, Canada 
Gazette, Part Il, February 27, 1980, effective in respect of 1976 et seq. 


(10) [Tax sparing] — Where 


(a) the net earnings or net loss for a taxation year of a foreign 
affiliate of a corporation resident in Canada from an active busi- 
ness carried on in a country other than Canada would otherwise 
be included in the affiliate’s taxable earnings or taxable loss, as 
the case may be, for the year, 


(b) the rate of the income or profits tax to which any earnings of 
that active business of the affiliate are subjected by the govern- 
ment of that country is, by virtue of a special exemption from or 
reduction of tax (other than an export incentive) that is provided 
under a law of such country to promote investments or projects 
in pursuance of a program of economic development, less than 
the rate of such tax that would, but for such exemption or reduc- 
tion, be paid by the affiliate, and 


(c) the affiliate qualified for such exemption from or reduction 
of tax in respect of an investment made by it in that country 
before January 1, 1976 or in respect of an investment made by it 
or a project undertaken by it in that country pursuant to an 
agreement in writing entered into before January 1, 1976, 


for the purposes of this Part, such net earnings or net loss shall be 
included in the affiliate’s exempt earnings or exempt loss, as the 
case may be, for the year and not in the affiliate’s taxable earnings 
or taxable loss, as the case may be, for the year. 


(11) [“Designated treaty country”] — For the purposes of this 
Part, a country is a “designated treaty country” for a taxation year 
of a foreign affiliate of a corporation where Canada and that coun- 
try have entered into a comprehensive agreement or convention for 
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the elimination of double taxation on income that has entered into 
force and has effect for that taxation year of the affiliate but, any 
territory, possession, department, dependency or area of that coun- 
try to which that agreement or convention does not apply is not in- 
cluded in that designated treaty country. 


Related Provisions: Reg. 5907(11.1) — Effective date of treaty. 


(11.1) [Effective date of treaty for Reg. 5907(11)] — For the 
purpose of subsection (11), where a comprehensive agreement or 
convention between Canada and another country for the elimination 
of double taxation on income has entered into force, that convention 
or agreement is deemed to have entered into force and have effect 
in respect of a taxation year of a foreign affiliate of a corporation 
any day of which is in the period that begins on the day on which 
the agreement or convention was signed and that ends on the last 
day of the last taxation year of the affiliate for which the agreement 
or convention is effective. 


(11.2) [Whether FA resident in treaty country] — For the 
purposes of this Part, a foreign affiliate of a corporation is, at any 
time, deemed not to be resident in a country with which Canada has 
entered into a comprehensive agreement or convention for the elim- 
ination of double taxation on income unless 


(a) the affiliate is, at that time, a resident of that country for the 
purpose of the agreement or convention; 


(b) the affiliate would, at that time, be a resident of that country 
for the purpose of the agreement or convention if the affiliate 
were treated, for the purpose of income taxation in that country, 
as a body corporate; 


(c) where the agreement or convention entered into force before 
1995, the affiliate would, at that time, be a resident of that coun- 
try for the purpose of the agreement or convention but for a pro- 
vision in the agreement or convention that has not been amended 
after 1994 and that provides that the agreement or convention 
does not apply to the affiliate; or 


(d) the affiliate would, at that time, be a resident of that country, 
as provided by paragraph (a), (b) or (c) if the agreement or con- 
vention had entered into force. 


History: Subsec. 5907(11) amended, subsecs. (11.1) and (11.2) added, by P.C. 1997- 
1670, subsec. 8(13), November 20, 1997, Canada Gazette, Part Il, December 10, 1997, 
applicable to taxation years of a foreign affiliate of a corporation that begin after 1995, 
except that, where the corporation notifies the Minister of National Revenue in its re- 
turn of income for its first taxation year that begins after 1994 or for a taxation year in 
which a dividend was paid by the foreign affiliate of its election to have subsections 
5907(11) (as amended), (11.1) and (11.2) apply to a taxation year of the foreign affili- 
ate of the corporation that begins before 1996, 


(a) the amendment applies to that taxation year and each subsequent taxation year 
of the foreign affiliate of the corporation; and 


(b) any reference in s. 5907 to “country listed in subsection (11)” shall be read as 
“designated treaty country” and any reference to “country not listed in subsection 
(11)” shall be read as “country that is not a designated treaty country” for that 
taxation year and those subsequent taxation years of the foreign affiliate of the 
corporation. 


Subsec. 5907(11) substituted by P.C. 1989-321, subsec. 3(12), March 2, 1989, Canada 
Gazette, Part Il, March 15, 1989, applicable to 1982 et seg., except as otherwise noted 
in the above list. Those exceptions comprise additions and deletions made by subsecs. 
3(13) to (18) of the said P.C. 1989-321. 


Subsec. 5907(11) amended by P.C. 1980-503, subsecs. 5(8)—(10), February 8, 1980, 
Canada Gazette, Part Il, February 27, 1980, effective as to paras. (a.1) and (d.1), in 
respect of 1978 ef seg., and as to paras. (v) and (w), in respect of 1980 et seg. 


Subsec. 5907(11) amended by P.C. 1978-589, March 2, 1978, Canada Gazette, Part II, 
March 22, 1978, applicable, as to paras. (a), (b.1), (b.2), (c.1), (e.1), (f-1), (h), (s.1), 
(aa.1), (aa.2), (aa.3) and (ee.1), to 1976 et seq., and as to paras. (u) and (kk), to taxation 


years commencing on or after January 1, 1978. 


I.T. Technical News: 16 (U.S. S-Corps and LLCs). 


(12) [ACB of partnership interest] — For the purposes of para- 
graph 95(2)(j) of the Act, the adjusted cost base to a foreign affiliate 


Reg. 
S. 5907(12) 


of a taxpayer of an interest in a partnership at any time is prescribed 
to be the cost thereof otherwise determined at that time except that 


(a) there shall be added to that cost such of the following 
amounts as are applicable, namely, 


(i) any amount included in the earnings of the affiliate for a 
taxation year ending after 1971 and before that time that may 
reasonably be considered to relate to profits of the 
partnership, 


(ii) the affiliate’s incomes as described by the description of 
“A” in the definition “foreign accrual property income” in 
subsection 95(1) of the Act for a taxation year ending after 
1971 and before that time that can reasonably be considered 
to relate to profits of the partnership, 


(ili) any amount included in computing the exempt earnings 
or taxable earnings, as the case may be, of the affiliate for a 
taxation year ending after 1971 and before that time that may 
reasonably be considered to relate to a capital gain of the 
partnership, 


(iv) where the affiliate has, at any time before that time and 
in a taxation year ending after 1971, made a contribution of 
capital to the partnership otherwise than by way of a loan, 
such part of the amount of the contribution as cannot reason- 
ably be regarded as a gift made to or for the benefit of any 
other member of the partnership who was related to the affili- 
ate, and 


(v) such portion of any income or profits tax refunded before 
that time by the government of a country to the partnership 
as may reasonably be regarded as tax refunded in respect of 
an amount described in any of subparagraphs (b)(i) to (iii), 
and 


(b) there shall be deducted from that cost such of the following 
amounts as are applicable, namely, 


(i) any amount included in the loss of the affiliate for a taxa- 
tion year ending after 1971 that may reasonably be consid- 
ered to relate to a loss of the partnership, 


(ii) the affiliate’s losses as described by the description of D 
in the definition “foreign accrual property income” in subsec- 
tion 95(1) of the Act for a taxation year ending after 1971 
and before that time that can reasonably be considered to re- 
late to the losses of the partnership, 


(ili) any amount included in computing the exempt loss or 
taxable loss, as the case may be, of the affiliate for a taxation 
year ending after 1971 and before that time that may reasona- 
bly be considered to relate to a capital loss of the partnership, 


(iv) any amount received by the affiliate before that time and 
in a taxation year ending after 1971 as, on account or in lieu 
of payment of, or in satisfaction of, a distribution of his share 
of the partnership profits or partnership capital, and 


(v) such portion of any income or profits tax paid before that 
time to the government of a country by the partnership as 
may reasonably be regarded as tax paid in respect of an 
amount described in any of subparagraphs (a)(i) to (iii), 


and, for greater certainty, where any interest of a foreign affiliate in 
a partnership was reacquired by the affiliate after having been pre- 
viously disposed of, no adjustment that was required to be made 
under this subsection before such reacquisition shall be made under 
this subsection to the cost to the affiliate of the interest as reac- 
quired property of the affiliate. 
History: Subparas. 5907(12)(a)(ii), (b)Gi) amended by P.C. 1997-1670, subsecs. 
8(14), (16), November 20, 1997, Canada Gazette, Part II, December 10, 1997, applica- 
ble to taxation years of a foreign affiliate of a taxpayer that begin after 1994, except 
that 
(a) the subsec. applies to taxation years of a foreign affiliate of a taxpayer that end 
after 1994 where there has been a change in the taxation year of the foreign affili- 
ate in 1994 and after February 22, 1994, unless 
(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 
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(ii) the first taxation. year of the foreign affiliate that began after 1994 began at 
4 time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 
The opening words of subpara. (b) amended by P.C. 1997-1670, subsec. 8(15), Novem- 
ber 20, 1997, Canada Gazette, Part Il, December 10, 1997, applicable after November 
12, 1981. 
Subsec. 5907(12) added by P.C. 1985-467, subsec. 4(32), February 14, 1985, Canada 
Gazette, Part Il, March 6, 1985, effective commencing November 13, 1981. 


(13) [Immigration of FA to Canada] — For the purpose of sub- 
paragraph 128.1(1)(d)Gi) of the Act, the amount prescribed to be 
included in the foreign accrual property income of a foreign affiliate 
of a taxpayer for a taxation year is the amount, if any, by which 


(a) the taxable surplus of the affiliate in respect of the taxpayer 
at the end of the year other than the affiliate’s net earnings for 
the year in respect of the affiliate’s foreign accrual property 
income 


“Proposed Amendment — Reg. 5907(13)(a) 


: (a) the taxable surplus et Cc 
at the end of the oe (other than the affiliate’ net earnings for 
i crual property — 


income), minus the amount, i i 
ded to the. underlying foreign tax of the affilia 


128. 1(1)(b) of the ‘Act had been an a 
is not otherwise included i in _ underlying foreign tax of the 
affiliate, 


Application: The February 21, 2008 draft regulati 
3(31), will amend para. 5907(13)G is abo 
that if the corporation elected in a 
[see History to ITA 250(5.1)|[see Notes to ITA 250(5. Di, the amendm 
the corporation from the ¢ porary s time of continuation ute the meaning. as 
signed by the said para. . - 
Technical Notes: Subsection 5907(13) adds a prescribed an 
accrual property income (FAPI) of a foreign affiliate that imm 
starting-point for the determination. of this amount is p 
refers to the affiliate’s taxable surplus for the taxation year that is | 
section 128.1 of the Act to have ended befor imag alion (excludi 
non OF aes 


aa isa 4 deemed disposition of most kinds of property That deemed dispo ‘ition will 

iate. To 

ensure the appronacte measurement ‘of such an incre $ 2 
amended to exclude, from the taxable surplus amount it oe any amount that 
would have been added to the affiliate’s underlying foreign the deemed dispo- 

| disposition. Thi a 

The sole exception is that if the affiliate continued ‘into Canada before 1993 
: i 1 250(5.1) of 


the Act apply in ‘respect of the cont i 
ate from the time of that continuation. 


exceeds the total of 
(b) the amount determined by the formula 


(A —B) x (C-1) 
where 


A is the total of the underlying foreign tax of the affiliate in 
respect of the taxpayer at the end of the year and the amount, 
to the extent that it is not otherwise included in that underly- 
ing foreign tax, that would have been added to that underly- 
ing foreign tax if each disposition deemed by paragraph 
128.1(1)(b) of the Act had been an actual disposition, 


Bis the part of the value of A that can reasonably be consid- 
ered to relate to the affiliate’s net earnings for the year in 
respect of the affiliate’s foreign accrual property income, and 


C is the relevant tax factor, as defined in subsection 95(1) of 
the Act, and 
(c) the amount, if any, by which 


(i) the total of all amounts required by paragraph 92(1)(a) of 
the Act to be added at any time in a preceding taxation year 
in computing the adjusted cost base to the taxpayer of the 


ed by Peep : 
: at 


Income Tax Regulations 


shares of the affiliate owned by the taxpayer at the end of the 
year 


exceeds 


(ii) the total of all amounts required by paragraph 92(1)(b) of 
the Act to be deducted at any time in a preceding taxation 
year in computing the adjusted cost base to the taxpayer of 
the shares of the affiliate owned by the taxpayer at the end of 
the year. 

Related Provisions: Reg. 5907(14) — Interpretation. 


History: Subsec. 5907(13) amended by P.C. 1997-1670, subsec. 8(17), November 20, 
1997. Canada Gazette, Part Il, December 10, 1997, applicable after 1992, except that 
where a corporation elects in accordance with paragraph 111(4)(a) of Statutes of Can- 
ada, 1994, chapter 21, the amendment applies to the corporation from the corporation’s 
time of continuation (within the meaning assigned by that paragraph). 


Subsec. 5907(13) added by P.C. 1985-467, subsec. 4(32), February 14, 1985, Canada 
Gazette. Part II, March 6, 1985, effective commencing November 13, 1981. 


Interpretation Bulletins: IT-451R: Deemed disposition and acquisition on ceasing 
to be or become a registrant in Canada. 


cubsection (13), the 
ile wee 


realize if it had pee) i. sd of its pro 
foreign tax. New subsection 5907014) enst 
5907(13) does not recognize any ( 

‘This new subsection applies after 1 
agraph 5907(13)(a) in respect of dispositions that oce on or before 


Definitions [Reg. 5907]: “active business” — ITA 95(1), Reg. 5907(1); “adjusted 
cost base” —ITA 54, 248(1); ‘adjusted earnings amount” — Reg. 5907(2.1)(a); “al- 
lowable capital loss” —ITA 38(b), 248(1); “amount” —ITA 248(1), Reg. 5907(7); 
“applicable taxation year” — Reg. 5907(2.83); “arm’s length” —ITA 251(1); “availa- 
ble exempt surplus amount” — Reg. 5907(2.83); “borrowed money”, “business” — 


ITA 248(1); “Canada” —ITA 255, Interpretation Act 35(1); “capital dividend ac- 
count” —ITA 89(1); “capital gain’ —ITA 39(1), 248(1); “capital loss’ —ITA 
39(1)(b), 248(1); “capital property’ —ITA 54, 248(1); “class of shares” — ITA 
248(6); “corporation” —ITA 248(1), Interpretation Act 35(1); “cost amount” —ITA 
248(1); “designated treaty country” — Reg. 5907(11); “disposed” — ITA 248(1)“dis- 
position”; “disposition”, “dividend” — ITA 248(1); “earnings” — Reg. 5907(1); “eligi- 
ble capital property” —ITA 54, 248(1); “equity percentage’ —ITA 95(4), Reg. 
5905(15); “exempt deficit” — Reg. 5902(1)-(3), (7), 5905(7)(b), 5907(1); “exempt 
earnings”, “exempt loss” — Reg. 5907(1), (10); “exempt loss” — Reg. 5907(1), (10); 


“exempt surplus” — Reg. 5902(1)-(3), (7), 5905(7)(d), 5907(1); “fiscal period” — ITA 
249.1; “foreign accrual property income” —ITA 95(1), (2), 248(1); “foreign affili- 
ate” —ITA 95(1), 248(1), Reg. 5907(3); “foreign merger’ —ITA 87(8.1); “foreign 
resource property” — ITA 66(15), 248(1); “foreign tax applicable” — Reg. 5900(1)(d); 
“government of a country’—Reg. 5907(4); “group foreign affiliate’ — Reg. 
5907(2.83); “insurer”, “lending asset”, “life insurance business”, “life insurance corpo- 
ration” — ITA 248(1); “loss” — Reg. 5907(1); “Minister” —ITA 248(1); “net earn- 
ings”, “net loss” — Reg. 5907(1); “non-resident” — ITA 248(1); “opening exempt def- 
icit” —Reg. 5905(5)(e); “opening exempt surplus” — Reg. 5905(5)(d); “opening 
taxable deficit” —Reg. 5905(5)(g); “opening taxable surplus’ — Reg. 5905(5)(f); 
“opening underlying foreign tax’”— Reg. 5905(5)(h); “particular dividend” — Reg. 
5907(7.1); “payor affiliate’ — Reg. 5907(7.1); “person”, “prescribed”, “property” — 


ITA 248(1); “province” — Interpretation Act 35(1); “qualifying interest” — Reg. 
5907(1.02); “qualifying member” —ITA 95(2)(0)-(x), 248(1); “related” —ITA 
251(2)-(6), 5907(15); “relevant tax factor’ —ITA 95(1); “resident” — ITA 250, Reg. 
S907(1 1.2); “resident in Canada” — ITA 250; “share”, “shareholder” — ITA 248(1); 
“specified adjustment factor”, “specified foreign affiliate’ — Reg. 5907(2.83); “speci- 
fied Dah “stock dividend” —ITA 248(1); “subsequent corporation” — Reg. 
5907(2.3), (2.4); “surplus entitlement percentage” — Reg. 5905(13); “taxable capital 
gain’ TTA 38(a), 248(1); “taxable deficit” — Reg. 5902(1)-(3), (7), 5905(7)(c), 
5907(1); “taxable dividend” —ITA 89(1), 248(1); “taxable earnings”, “taxable 


loss” — Reg. 5907(1), (10); “taxable surplus” — Reg. 5902(1)-3), (7), 5905(7)(), 
5907(1); “taxation year” —ITA 249; “taxpayer” —ITA 248(1); “territory” — Inter- 
pretation Act 35(1); “trust? —ITA 104(1), 248(1), (3); “underlying foreign tax” — 
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Reg. 5902(1)-(3), (7), 5907(1); 
dend” — Reg. 5907(1); 


“underlying foreign tax applicable”, “whole divi- 


“writing” — Interpretation Act 35(1). 


5908. (1), (2) [Repealed] 


History: S. 5908 repealed by P.C. 1997-1670, s. 9, November 20, 1997, Canada Ga- 
zette, Part II, December 10, 1997, applicable December 10, 1997. 


S. 5908 added by P.C. 1985-467, s. 5, February 14, 1985, Canada Gazette, Part II, 
March 6, 1985. 


5909. Prescribed circumstances — For the purposes of sub- 
paragraph 94(1)(b)(i) of the Act, property shall be considered to 
have been acquired in prescribed circumstances where it is acquired 
by virtue of the repayment of a loan. 


History: S. 5909 added by P.C. 1989-321, s. 4, March 2, 1989, Canada Gazette, Part 
II, March 15, 1989, applicable after October 29, 1985. 


Des aeons pines: 5909}: al — ITA 248(1). 
Proposed Addition - ~ - Re 


“prescribed”, 


5910. Fételon oil and gas buciness — (1 
ate of a corporation carries on a foreign oil and gas bu ba. 
taxing country in a taxation year of the affiliate, th affiliate is | 
deemed for the purposes of this Part to have paid for the year as 
an income or profits tax to the government of a taxing : euney L 
eqi co lesser of 


Ins subsection (anti and (ii), be the affiliate’ s s earnings 
_ from the business 1 in 1 the taxing country FOr _ oe . 


exceeds _ 


(ii) the total of all amounts that would, ‘bat for <a subsea. 
_ tion, be income or profits taxes paid by the affiliate for the 
year in respect of the business to the ae rnment of me tax- 
ing country, and | 


__ (b) the affiliate’s production tax amount f 
es ee for the ie 


tax amount” and oe hee have the n 
subsection 126(7) of the Act. : 


: ign ) 
gas Cees S, 1, will add s. 5910, applicable i in respect of oe tax amounts 
that become receivable by the government of a taxing country in taxation years, of a 
taxpayer’s foreign affiliate, that begin after the earlier of December a1 2002 and the 
designated date. The designated date is the later of 


(a) December 3, ‘1994; and 


(b) any. date that the taxpayer designates i in writing for the purpose of this section, se 
filed with the Minister of National Revenue on or before the | 
_ taxpayer’s Magee date for the taxpayer's first taxation year that ends: i af , 
2002. Co 


Technical Notes: Announced in the 2000 Budget and chacied | in n 2001, shtieéction 
126(5) of the Income Tax Act deems certain foreign oil and gas levies to be income 

or profits taxes for purposes of the foreign tax credit rules. Proposed section 5910 of 

the Income Tax Regulations extends this treatment to the foreign affiliate rules. As a 

result, the levies can, in certain cases, be included in oe the foreign tax paid 

by a foreign affiliate. 


More specifically, where a foreign affiliate of a corporation carries on a “foreign oil 
and gas business” in a “taxing country” in the year, subsection 5910(1) of the Regu- 
lations will deem the affiliate to have paid for the year as an income or profits tax, 
the lesser of two amounts. The first amount (paragraph 5910(1)(a)) is the amount by 
which 40% of the affiliate’s “earnings” from the business, read without reference to 
subparagraphs (a)(i) and (ii) of that definition, exceeds the amounts that would other- 
wise have been income or profits taxes that were paid by the affiliate to the country 
in respect of the business for the year. The second amount (paragraph SI1OCI)(b)) i is 
the affiliate’s “production tax amount” for the business for the year. Subsection 
5910(2) provides that for the purpose of section 5910, “foreign oil and gas business,” 
“production tax amount’ and “taxing country” have the meanings assigned by sub- 
section 126(7) of the Act. 


Letter from Dept. of Finance, October 23, 2001: 


2Sic, Should be (1) — ed. 


Reg. 
S. 5911(1)(b) 


Dear [xxx]: 


Lam writing in response to your letter of August 15, 2001 to Lawrence Purdy of this 
Division and subsequent telephone conversations, regarding the recently enacted In- 
come Tax Act provisions relating to foreign oil and gas production sharing contracts. 


r client anticipates acquiring a non-resident. corporation that will 
ore such contracts, amounts that the new provisions would treat 
ere Seis by a resident of Canada. You have asked whether i it 


appropriate. We are therefore prepared i in principle to recommend an amendment, the 
effect of which would be to import into the foreign affiliate context, with appropriate 
modifications, the rules that deem certain payments under production sharing con- 
tracts to be foreign i income or profits taxes for foreign tax credit purposes. 


Having said that, I should make clear that 
both in terms of the release of ] 
date —- remains to be determi 
cluding such a measure in the ne 
1 am not currently in a Position 


€ timing of such a recommendation — 
slation and in terms of its effective 
ot rule out the possibility of in- 
echnical amendments to the Act, 
will be possible. 

Despite these uncertainties, | trust - sion of our policy views is helpful. 
Yours sincerely, ) 


Brian Emewein, : 
_ Director, Tax. Legislation Division, Tax Policy Branch 


Definitions [Reg. 5910]: “amount” — ITA 248(1), Reg, 5907(7); “business” — 
TA 248(1), “corporation” — ITA 248(1), Interpretation Act 351); “earnings” — 


Reg. 9071): “foreign affiliate’ — ITA 95(1), 248(1), Reg. 5907(3); “foreign oil 


ness”, “production tax amount” — ITA 126(7), Reg. 57102) “taxation 
A 249; “taxing country’ ITA 126(7), Reg. 5910(2). 


| roposed Addition — Reg. 5911-5919 


he amount prescribed for the purpose of paragraph 

; (a) of the Act, in respect of a relevant share referred to in 
that paragraph, in respect of a specified section 93 election related 
to the relevant share, is the lesser of 


(a) the amount, if any, by which the fair market value of the 

: relevant share, at the election time, exceeds the adjusted cost 

base, at Soe time a the dis osition, of the relevant share to the 
holder, and — =. 


(b) the one determ 


ollowing formula 


where 


A is the amount that would, af the relevant shire was the dis- 
___ posed share and the relevant affiliate was the disposed affil- 
__jate in respect of the specified section 93 election, be deter- 

_ mined under paragraph 5902(1)(f) to be the attributed net 
surplus in respect of the relevant — in respect of the 
pecified section 93 election, 


e amount that would be determined ae subparagraph 
|)(e)(vi) to be the consolidated net surplus i in respect 
of the relevant affiliate, if 


_ (i) the relevant foreign affiliate was the disposed affili- 
ate referred to in subsection 5902(1), 


- (ii) the relevant share was the disposed share referred to 
in subsection 5902(1) that was disposed of, immediately 
following the disposition of the disposed shares to 
which the specified section 93 election applied, and 


(iii) before that determination, in respect of the relevant 
foreign affiliate and each foreign affiliate of the particu- 
lar corporation resident in Canada in which the relevant 
foreign affiliate had an equity percentage, the adjust- 
ments that are required by section 5905 to be made, in 
respect of the whole dividend referred to in paragraph 
5902(1)(g) in respect of the specified section 93 election 
were made, and 


Cis the amount that would be determined under subparagraph 
5902(1)(e)(vi) to be the consolidated net surplus in respect 
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of the relevant affiliate in respect of the specified section 93 — 


election, if the relevant foreign affiliate was the disposed 
foreign affiliate referred to in subsection 5902(1) and the 
relevant share was the disposed share referred to in subsec- 
tion 5902(1). 


Related Provisions: ITA 257 — Negative amounts in formulas: Reg. 5911(3) — 
If amount in formula is nil. 


(2) The amount prescribed for the purpose of paragraph 92(1.3)(b) 
of the Act, in respect of a relevant share referred to in that para- 
graph, in respect of a relevant specified section 93 election related 
to the relevant share, is the lesser of 


(a) the amount, if any, by which the adjusted cost base, at the 


time of the disposition, of the relevant share to the holder ex- 
ceeds the fair market value of the relevant share, at the election 
time, and 


(b) the amount determined by the following formula 
DC X(C 8B) 
where 
A is the amount that would be determined to be the attributed 


net surplus in respect of the relevant share under paragraph _ 


5902(1)(f) in respect of the specified section 93 election, if 


(i) the relevant share was the disposed share, and the 
relevant foreign affiliate was the disposed foreign affili- 
ate, in respect of the specified section 93 election, and 


(ii) the consolidated net surplus in respect of the rele- 
vant foreign affiliate was the amount, if any, deter- 
mined, in respect of the relevant foreign affiliate, under 
the description of C, 


B is the amount, if any, by which the total that would be de- 
termined under clause 5902(1)(e)(vi)(B) exceeds the total 
that would be determined under clause 5902(1)(e)(vi)(A), 
in respect of the relevant foreign affiliate, if 


(i) the relevant foreign affiliate was the disposed affili- 
ate referred to in subsection 5902(1), 


(i1) the relevant share was the disposed share referred to 
in subsection 5902(1) that was disposed of immediately 
following the disposition of the disposed shares to 
which the specified section 93 election applied, and 


(iii) before that determination, in respect of the relevant 
foreign affiliate and each foreign affiliate of the particu- 
lar corporation resident in Canada in which the relevant 
foreign affiliate had an equity percentage, the adjust- 
ments that are required by section 5905 to be made, in 
respect the whole dividend referred to in paragraph 
5902(1)(g) in respect of the specified section 93 elec- 
tion, were made, and 


C is the amount, if any, by which the total that would be de- 
termined under clause 5902(1)(e)(vi)(B) exceeds the total 
that would be determined under clause 5902(1)(e)(vi)(A), 
in respect of the relevant affiliate in respect of the specified 
section 93 election, if the relevant foreign affiliate was the 
disposed foreign affiliate referred to in subsection 5902(1) 
and the relevant share was the disposed share referred to in 
subsection 5902(1). 


Technical Notes: Proposed new subsections 5911(1) and (2) set out the rules for 
determining the additions to and the deductions from the adjusted cost base of a share 
of a foreign affiliate of a corporation resident in Canada required under paragraphs 
92(1.3)(a) and (b) of the Act when there has been a specified section 93 election in 
respect of a relevant share. Refer to the commentary for proposed new subsections 
92(1.1) to (1.4) of the Act for the definitions “election time”, “relevant share”, “rele 
vant foreign affiliate” and “specified section 93 election’’, the adjusted cost base ad- 
justment requirements and the purposes for which the adjustments to the cost base of 
shares are to be made. j 


Proposed new subsections 5911(1) and (2) apply after December 20, 2002. 


New subsection 5911(1) determines the required addition to the adjusted cost base of 
a relevant share in respect of a specified section 93 election, 


Income Tax Regulations 


The amount prescribed, for the purpose of paragraph 92(1.3)(a) of the Act, in respect _ 
of the relevant share referred to in that paragraph, in respect of a specified section 93 _ 
election related to fhe relevant share, is the lesser of 


« the amount, if any, by which the fair market value exceeds the adjusted cost base 
to the holder, at the election time. of the relevant share, and 


¢ the amount determined by the formula 


A/C x (C—B) 
where 


A is the amount that would be determined to be the attributed net surplus in. 
respect of the relevant share, in respect of the specified section 93 election, 
under proposed new paragraph 5902(1)(/) if the relevant share were the dis- _ 
posed share referred to in subsection 5902(1) and the relevant affiliate were _ 
the disposed affiliate referred to in subsection 5902(1). 


Bis the amount that would be determined to be the consolidated net surplus in 
respect of the relevant affiliate under proposed new subparagraph 
5902(1)(e)(vi) if the relevant foreign affiliate was the disposed affiliate re- 
ferred to in subsection 5902(1), the relevant share was the disposed share — 
referred to in subsection 5902(1) that was disposed of immediately after the 
disposition of the disposed share to which the specified section 93 election 
applied and, before that determination, the surplus accounts of the relevant 
foreign affiliate and each foreign affiliate in which the relevant foreign affili- 
ate had an equity percentage were adjusted in accordance with section 5905, 


Cis the amount that would be determined to be the consolidated net surplus in 
respect of the relevant affiliate, in respect of the specified section 93 elec- 
tion, under proposed new subparagraph 5902(1)(e)(vi) if the relevant foreign 
affiliate was the disposed affiliate referred to in subsection 5902(1) and the 
relevant share was the disposed share referred to in subsection 5902(1). 


Proposed subsection 5911(2) determines the required deduction to the adjusted cost — 
base of a relevant share in respect of a specified section 93 election. 


The amount prescribed, for the purpose of paragraph 92(1.3)(b) of the Act, in respect 
of the relevant share referred to in that paragraph, in respect of a specified section 93 
election related to the relevant share, is the lesser of 


+ the amount, if any, by which the adjusted cost base to the holder exceeds the fair 
market value, at the election time, of the relevant share, and 


* the amount determined by the formula 


A/C x (C—B) 
where 


A is the amount that would be determined to be the attributed net surplus in 
respect of the relevant share, in respect of the specified section 93 election, 
under proposed new paragraph 5902(1)(f) if the relevant share was the dis-_ 
posed share referred to in subsection 5902(1), the relevant affiliate was the 
disposed affiliate referred to in subsection 5902(1) and the consolidated net 
surplus was the amount determined for C, _. 


Bis the amount, if any, by which the amount that would be determined under 
clause 5902(1)(e)(vi)(B) in respect of the relevant affiliate exceeds the 
amount that would be determined under clause 5902(1)(e)(vi)(A) in respect 
of the relevant affiliate if the relevant foreign affiliate was the disposed affil- 
iate referred to in subsection 5902(1), the relevant share was the disposed 
share referred to in subsection 5902(1) that was disposed of immediately 
after the disposition of the disposed share to which the specified section 93 _ 
election applied and, before the determination, the surplus accounts of the 
relevant foreign affiliate and each foreign affiliate in which the relevant for- 
eign affiliate had an equity percentage were adjusted in accordance with sec- 
tion 5905, and 


C is the amount, if any, by which the amount that would be determined under — 
clause 5902(1}(e)(vi)(B) in respect of the relevant affiliate in respect of the - 
specified section 93 election exceeds the total that would be determined 
under clause 5902(1)(e)(vi)(A) in respect of the relevant affiliate in respect 
of the specified section 93 election if the relevant share was the disposed 
share referred to in subsection 5902(1) and the relevant affiliate was the dis- 
posed affiliate referred to in subsection 5902(1). oo 


Proposed new subsection 5911(3) determines the required addition to the adjusted — 
cost base of a relevant share in respect of a specified section 93 election amount 
determined in the formulas in subsections 591 1(1) and (2) in respect of the relevant 
share referred to in paragraph 92(1.3)(a) is nil. : _ 


If the amount determined in each of the formulas in paragraphs 5911(1)(b) and — 
5911(2)(b) in respect of the relevant share referred to in paragraph 92(1.3)(a) of the — 
Act is nil, the amount determined for B in the formula in paragraph 5911(1)(b) in 
respect of the relevant affiliate is greater than nil and the amount determined for C in 
the formula in paragraph 5911(2)(b) in respect of the relevant affiliate is greater than 
nil, the amount prescribed for the purpose of paragraph 92(1.3)(a) of the Act, in re- 
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spect of the relevant share referred to in that paragraph, in respect of a specified 
section 93 election related to the relevant share, is the lesser of 


+ the amount, if any, by which the fair market value of the relevant share, at the 
election time, exceeds the adjusted cost base, at the time of the enpetuen. of the 
: relevant share to the holder, and _ : : 


. the: amount that wo 
vant affiliate was the disposed affiliate in respect of the specified section 93 elec- 
tion, be determined under paragraph 5902(1)(f) to be the attributed net surplus in. 
_ Fespect of the relevant share if the consolidated net surplus of the relevant for- 
eign affiliate were the amount determined for B in the formula in paragraph 
S911 (1)(b). ; 
Example 
FE acts 


L Canco, a corporation resident in Canad, owns: 7 00% of die ened shares 
of FAI (which owns 80% of the issued shares of F. 
| shares of FA6 (which owns 20% of the issued | é 
2 Fae owns 70% of the issued shares of F. 
issued shares of FA4 (which owns | 00% of the 


_ 3. FAI sells 30 issued shares of FA2 to FA6. and: 
tion 93(1) of the Act ($123 of sale eos to be teated as dividends on the 
_ 30 disposed shares of FA2). 


4. At the time of the sale, FA2 has an exempt oe o $200, a taxable 
surplus of $0, an exempt deficit of $0 and an underlying foreign tax of $0. 


Se 


5. At the time of the sale, FA3 has an exempt surplus of $1 00, a taxable 
surplus of $75, an exempt deficit of $0 and an underlying foreign tax of $1 G.. 


6A the time of the sale, FA4 has an exempt surplus of $0, a taxable surplus : 


of 30, an @ -m, 
7 At the ti 
of $325, an pt deficit of $0 and an underlying foreign tax of $200. 


és All the corporations have 100 issued shares of one. class of shares. 
Application of Sections 5902, 5905 and 5911 


ficit it of $200 and an underlying foreign tax of $0, 


For the application of subsection 5902(1) — see the example in the commen- 


tary for that subsection. 

For the application of subsection 5905( 8) — see example in ‘the commen- 
tary for that subsection. Q 

For the application of subsections 5911(1 . and G  s see ‘the calculation 

below. 


ea of Section 5911 of the Regulations 


Subsection 5911 provides for adjustments to th 
the share of the relevant foreign affiliate in respec 

surplus balances under section 5905 of the Regulat 
fied section 93 election related to the relevant share. 


he holder of 
ljustments to the 
nee eo @ speci- 


_ The calculation is being performed only for the shares as Faq ond FAS in 


this example. 
Subsection 5911(1) — Additions to the ACB of Shore 


For the purposes of the calculations below, it is assumed that ‘the fair meee 
value exceeded the adjusted cost base to the holder of shares of the relevant : 


foreign affiliates. 
Calculation — - FAS 


Under subsection S59] i 1), the required addition to the adjusted cost base fe a. 


share a ae Le example, is $0.65 determined by the formula 
A x (C-BY/C) = = (3.25 x (325-260)/325) = $0.65 


where 

A. ts the amount that would be determined to be the attributed surplus in re- 
spect of a share of FAS if the share of FAS and FAS were the “disposed 
share’ and the “disposed foreign affiliate” referred to in subsection 5902(1) 
in respect of the specified section 93 election ($325/100 = $3.25), 


Bis the amount that would be determined to be the consolidated net surplus 
(after the application, in respect of the specified section 93 election, of sub- 
section 5905(8) to FAS) under 5902(1) in respect of FAD if the share of FAS 
and FAS were the disposed share and the disposed foreign affiliate referred 
to in subsection 5902(1) in respect of a disposition, immediately after the 
disposition to which the specified section 93 election applies, of the FAS 
share in respect of which an election was made by Canco under subsection 


93(1) ($260), and 


Cis the amount that would be determined to be consolidated net surplus of 
FAS, in respect of the specified section 93 election, under 5902(1) in respect 
of FAS if the share of FAS and FAS were the disposed share and the dis- 
posed foreign affiliate referred to in subsection 5902(1) ( $325). 


Calculation —- FA4 
Under subsection 5911(3), the required addition to the adjusted cost base of a 
share of FA4, for example, is $2.60. This amount is determined as the amount 


it the relevant dike was the disposed share and the rele- 


0S oe issued 


sale, FAS has an exempt surplus of $0, a taxable surplu : 


Reg. 
S. 5912(2) 


that would, if the share of FA4 was the disposed share and F A4 was the disposed 
offi iliate, be determined under paragraph 5902(1)(f) to be the attributed net sur- 
plus in respect of the FA4 share ($260/100 shares) if the consolidated net sur- 
plus of the FA4 were the amount determined in respect of FA4 for B in Pe 
formula in subsection 5911(1) ($260). 


_ ihe amount determined for B in the formula in subsection 5911(1) is the amount / 
that would be determined to be the consolidated net surplus (after the applica- 
tion, in respect of the specified section 93 election, of subsection 5905(8) to FA4) 

_ under subsection 5902(1) in respect of FA4 if the share of FA4 and FA4 were the 
disposed share and the disposed foreign affiliate referred to in subsection 


— $902(1) in respect of adi sposition, immediately after the disposition to which Ve 


Specified section 93 election applies, of the FA4 share in respect of which an 
election was made by Canco under subsection 93(1) ($260). 


Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 5911(3) — 
If amount in formula is nil. : 


in each of the formulae in 
respect of the relevant share re- 
ferred to in paragraph 92(1.3) e Act is nil, the amount de- 
termined for B in the formula in paragraph (1)(b) in respect of the 
relevant affiliate is greater than nil and the amount determined for 
C in the formula in paragraph (2)(b) in respect of the relevant af- 
filiate is greater than nil, the amount prescribed for the purpose of 
paragraph 92(1.3)(a) of the Act, in respect of the relevant share 
referred to in that paragraph, in respect of a Ledeen section 93 
election related to the relevant share, is the lesser of — 


@ the amount, if any, by which the fair market value of the 

elevant share, at the election time, exceeds the adjusted cost 
se, at the time of the elspa ion, of the ie share to the 

olde r and — 


€ amount that would, if the relevant share was the ae 
- posed. share and the relevant affiliate was the disposed affiliate 
_ in respect of the specified section 93 election, be determined 
_under paragraph 5902(1)(f) to be the attributed net surplus in 
respect of the relevant share if the consolidated net surplus of 
the relevant foreign affiliate were the amount determined for B 

in the formula in paragraph (1)(b). 
Definitions {Reg. 5911]: “adjusted cost base” —ITA 54, 248(1); “amount” — 
ITA 248(1), Reg. 5907(7); “corporation” eA 248(1), Interpretation Act 35(1); 
“disposition” — ITA 248(1); “equit or ntage” — ITA 24), Reg. 5905(15); “for- 
eign affiliate’-—ITA 95{1), 248(1), Reg. §907(3); “net surplus” — Reg. 
5902(1)-(3), (7), 5907(1); “prescribed” — ITA 248(1); “related” — ITA 251(2)-(6); 
“resident in Canada” — ITA 250; “share” — ITA 248(1); “whole dividend” — Reg. 
5907(1). 


(3) If the amount oe 
paragraphs (1)(b) and (2)(b) i 


5912. (1) The amount prescribed, for the purpose of paragraph 
95(2){c.3) of the Act, to be the adjusted suspended gain in respect 
of the specified share, of the relevant foreign affiliate referred to 
in that paragraph, at the earlier of the first times (referred to in this 
section as the “recognition time”), after the original disposition 
time, that is described by that paragraph, is ; the amount determined 

- the formula 

Ax BIC. 

hee 

A is the amount of the unadjusted suspended gain in respect of a 
specified share of the relevant foreign affiliate at the original 
disposition time, 

B is the surplus entitlement percentage of the corporation resi- 
dent in Canada in respect of the relevant foreign affiliate im- 
mediately before the original disposition time determined on 
the assumption that the taxation year of the relevant foreign 


affiliate that would otherwise have included that time had en- 
ded immediately before that time, and 


C is the surplus entitlement percentage of the corporation resi- 
dent in Canada in respect of the relevant foreign affiliate im- 
mediately before the recognition time determined on the as- 
sumption that the taxation year of the relevant foreign affiliate 
that would otherwise have included that time had ended imme- 
diately before that time. 


(2) The amount prescribed, for the purpose of paragraph 
95(2)(c.3) of the Act, to be the adjusted allocable tax in respect of 
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the adjusted suspended gain in subsection (1) in respect of the 


specified share, of the relevant foreign affiliate referred to in that 
paragraph, at the recognition time, is the amount determined by 
the formula 


AXBIC 
where 


A is any income or profits tax paid to the government of a coun- 
try by the relevant foreign affiliate that can reasonably be re- 
garded as tax in respect of the muasines suspends gain in 
respect of the specified share, 


B is the surplus entitlement percentage of the corporstion resi- - 


dent in Canada in respect of the relevant foreign affiliate im- 
mediately before the original disposition time determined on 
the assumption that the taxation year of the relevant foreign 


affiliate that would otherwise have included that time had en- 


ded immediately before that time, and 


C_is the surplus entitlement percentage of the corporation ae 


dent in Canada in respect of the relevant foreign affiliate im- 
mediately before the recognition time determined on the as- 
sumption that the taxation year of the relevant foreign affiliate 


that would otherwise have included that time hed ended i imme- 


diately before that time. 


Technical Notes: Proposed new subsection 5912 determines the amount to be 
included as the adjusted suspended gain and the adjusted allocable tax in respect of 
the specified share, of the relevant foreign affiliate (referred to in new paragraph 
95(2)(c.3) of the Act), at the earlier of the first times (which earlier time is referred to 


as the “recognition time”), after the original disposition time, that is described by _ 


new paragraph 95(2)(c.3) of the Act. 

Proposed new subsection 5912 applies after December 20, 2002. 

New subsection 5912(1) provides the rules for the calculation of the adjusted sus- 
pended g gain in respect of the specified share, of the relevant foreign affiliate (referred 


to in new paragraph 95(2)(c.3) of the ASD), 2 at ie recognition time. This a is 
determined by the formula 


AX B/C 
where 


A is the amount of the unadjusted suspended gain in respect ofa cocificd share of 
the relevant foreign affiliate at the original disposition time, _ 


B_ is the surplus entitlement percentage of the corporation resident in Canada in 
respect of the relevant foreign affiliate immediately before the original disposi- 
tion time determined assuming that the taxation year of the relevant foreign affil- 
jate that otherwise would have included that time had ended immediately before 
that time, and 


C is the surplus entitlement percentage of the corporation resident in Canada in 


respect of the relevant foreign affiliate immediately before the recognition time © 


determined assuming that the taxation year of the relevant foreign affiliate that 
otherwise would hae included that time had ended immediately before that 
time. 


New subsection 5912(2) provides for ae calculation of the adjusted allocable tax in 
respect of the adjusted suspended gain, in respect of the specified share. of the rele- 
vant foreign affiliate (referred to in new paragraph 95(2)(c.3)) at the recognition 
time. This amount is determined by the formula 


AX BIC 
where 


A is any income or profits tax paid to the government of a country by the relevant 
foreign affiliate that can reasonably be regarded as tax in respect of the unad- 
justed suspended gain in respect of the specified share, 


Bis the surplus entitlement percentage of the corporation resident in Canada in 
respect of the relevant foreign affiliate immediately before the original disposi- 
tion time determined on the assumption that the taxation year of the relevant 
foreign affiliate that otherwise would have included that time had ended immedi- 
ately before that time, and 


C_ is the surplus entitlement percentage of the corporation resident in Canada in 
respect of the relevant foreign affiliate immediately before the recognition time 
determined on the assumption that the taxation year of the relevant foreign affili- 
ate that otherwise would have included that time had ended scl ee oa before 
that time. 


Definitions [Reg. 5912}: “amount” — ITA . 24800), Reg. 59077); “Canada” — 
ITA 255, Interpretation Act 35(1); “corporation” —ITA 248(1), Interpretation Act 
35(1); “disposition” —-ITA 248(1); “foreign affiliate’ —ITA 95(1), 248(1), Reg. 
5907(3); “government of a country” — Reg. 5907(4); “prescribed” — ITA 248(1); 
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Recon time” — Reg. 5 121); “resident : 
“share” — ITA 248(1); “surplus enticement t percentage” — Reg. 5 sc 3 “taxa 
— — ITA 249, 


5913. (1) The anol 1 pracebed. for “the purpose of saeeeraph 
95(2)(E. 5) of the Act, to be the adjusted suspended income or gain — 
in respect of the specified property, of the relevant foreign affili 
ate referred to in that paragraph, at the earlier of the first times — 
(referred to in this section as the “recognition time”), after the 
original disposition time, that is described aes that paar f IS ve : 
amount determined Dy the oe 


where 


A is the amount of the unadjusted epee income. or - gain in 
respect of a specified property of the relevant ae es 
at the original disposition ume, 


B is the surplus entitlement percentage of the corporation resi- / 
_ dent in Canada in respect of the relevant foreign affiliate im- 
- mediately before the original disposition time determined on 
the assumption that the taxation year of the relevant foreign 
affiliate that would otherwise have included that time had en- 
ded immediately before that time, and 


C is the surplus entitlement percentage of the corporation resi- 
_ dent in Canada in respect of the relevant foreign affiliate im- 
mediately before the recognition time determined on the as- 
sumption that the taxation year of the relevant foreign affiliate 
that would otherwise have included that time fad ended i imme- 
‘ately before that time. 


(2) The amount prescribed, for the purpose of paragraph 
95(2)(£.5) of the Act, to be the adjusted allocable tax in respect of 
the adjusted suspended income or gain in subsection (1) in respect 
of the specified property, of the relevant foreign affiliate referred 
to in that paragraph, at the recognition time, is the amount deter- 
mined by the formula 


AXB/C 
where 


A is any income or profits tax paid to the sovcranent of a coun- 
try by the relevant foreign affiliate that can reasonably be re- 
garded as tax in respect of the unadjusted suspended i income OF 
gain in respect of the specified property, 


B is the surplus entitlement percentage of the corporation resi- 
dent in Canada in respect of the relevant foreign affiliate im- 
nediately before the original disposition time determined on 
the assumption that the taxation year of the relevant foreign 
affiliate that would otherwise have included that time had en- 
ded immediately before that time, and 


C is the surplus entitlement percentage of the corporation resi- 
dent in Canada in respect of the relevant foreign affiliate im- 
mediately before the recognition time determined on the as- 
sumption that the taxation year of the relevant foreign affiliate 
that would otherwise have included that time a ended imme- 
diately before that time. 

Technical Notes: New section 5913 determines the amount to . fpcluded a as the 

adjusted suspended income or gain in respect of the specified property, of the rele- 

vant foreign affiliate (referred to in new paragraph SQ). 5) of the Act), at the ear- 
lier of the first times Qwvhich earlier time is referred to as the “recognition time”), 

after the original disposition time (referred to in new paragraph 95(2)(f.5) of 2 

Act), that is described by new paragraph 95(2)E.5) of the Act. 

Proposed new subsection 5913 applies after December 20, 2002. 

New subsection 5913(1) provides rules for the calculation of the adjusted panied 

income or gain in respect of the specified property, of the relevant foreign affiliate 

(referred to in new paragraph 95(2)(£.5)), at the recognition time. This amount is 


determined by the formula 
AXxB/C 
where 


A is the amount of the unadjusted suspended income or gain in respect ofa speci- 
fied property of the relevant foreign affiliate at the original disposition time, 
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Bis the surplus entitlement percentage of the corporation resident in Canada in 
respect of the relevant foreign affiliate immediately before the original disposi- 
tion time determined assuming that the taxation year of the relevant foreign affil- 

~ tate that otherwise would. ae ae that time had ended nay before 
_ that aime, and : — 


Cis the surplus enti ment ‘percentage of the corporation resident in Canada in 
respect of the relevant foreign affiliate immediately before the recognition time 
determined assuming that the taxation year of the relevant foreign affiliate that 
otherwise. would have included that time had ended immediately before. that 
time. : 


New Aiea 50130) oe for ac calculation of the adieied allocable tax in 
respect of the adjusted suspended income or gain, in respect of the specified pro- 
perty, of the relevant foreign affiliate (referred to in new paragraph POE 5)) at the 
recognition time. This amount is determined by a fom 


AXB/C 
where > 


A is any i income or profits tax paid to the government : of a: 
_ foreign affiliate that can reasonably be regarded as ta: 


: ‘respect of the unad- 
_justed suspended income or gain in respect of the spe: 


property, _ 


Bis the surplus entitlement percentage of the corporation resident i in Canada in 
respect of the relevant foreign affiliate immediately before the original disposi- 
tion time determined on the assumption that the taxation year of the relevant 
foreign affiliate that otherwise would have included that time had ended immedi- 
ately before that time, and : 


C is the surplus entitlement percentage of the corporation resident in Canada in — 


respect of the relevant foreign affiliate immediately before the recognition time 


determined on the assumption that the taxation year of the relevant foreign affili- 
ate that otherwise would have included that time had ended immediately foe 


that time. 
Definitions [Reg. al “amount” — ITA 248(1), Reg. 5007(7): <copomicn 


ITA 248(1). Interpretation Act 35(1); “disposition” — ITA 248(1); “foreign affili- 


ate’—ITA 95(1), 248(1), Reg. 5907(3); “government of a country” — Reg. 
5907(4); “prescribed”, ‘‘property’—ITA 248(1); “recognition time’ — Reg. 
5913(1); “resident in Canada” — ITA 250; “surplus entitlement presage — Reg. 
5905(13); “taxation year” — ITA 249. 


5914. (1) The amount prescribed, for the purpose of. paragraph 


95(2)(h. 2) of the Act, to be the adjusted suspended loss or capital 
loss in respect of the specified property, of the relevant foreign 
affiliate referred to in that paragraph, at the earlier of the first 
times (referred to in this section as the ‘ ‘recognition time’), after 
the original disposition time, that is described by that hei is 
the amount determined by the formula 


AXB/C 


where 


A is the amount of the unadjusted suspended loss or baht joss : 
in respect of a specified property of the relevant foreign affili- . 


ate at the original disposition time, 


B: is the. surplus entitlement percentage of the comparason’ resi- 
dent in Canada in respect of the relevant foreign affiliate im- 
mediately before the original disposition time determined on 
the assumption that the taxation year of the relevant foreign 
affiliate that would otherwise have included that time had en- 
ded immediately before that time, and 


C is the surplus entitlement percentage of the corporation resi- 
dent in Canada in respect of the relevant foreign affiliate im- 
mediately before the recognition time determined on the as- 
sumption that the taxation year of the relevant foreign affiliate 
that would otherwise have included that time had ended imme- 


diately before that time. 


(2) The amount prescribed, for the purpose of paragraph 
95(2)(h.2) of the Act, to be the adjusted allocable tax refund in 
respect of the adjusted suspended loss or capital loss in subsection 
(1) in respect of the specified property, of the relevant foreign af- 
filiate referred to in that paragraph, at the recognition time, is the 
amount determined by the formula 


AxB/C 


where 


by the relevant _ 


Reg. 
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A is any income or profits tax refunded by the government of a 
country to the relevant foreign affiliate that can reasonably be 
regarded as tax refunded in respect of the unadjusted sus- 
pended loss or capital loss in respect of the specified. ‘property, 


Bis the surplus entitlement percentage of the corporation resi- 
_ dent in Canada in respect of the relevant foreign affiliate im- 
mediately before the original disposition time determined on 
the assumption that the taxation year of the relevant foreign 
_ affiliate that would otherwise have included that time had en- - 
ded immediately before that time, and 


C is the surplus entitlement percentage of the corporation resi- 
dent in Canada in respect of the relevant foreign affiliate im- 
mediately before the recognition time determined on the as- 
sumption that the taxation year of the relevant foreign affiliate 
that would otherwise have included that time had ended imme- 
diately before that time. 


Technical Notes: New section 5914 detennincs i. amount to be inc inded as the 
adjusted suspended loss or capital loss in respect of the specified property, of the 
relevant foreign affiliate (referred to in new paragraph 95(2)(h.3) of the Act), at the 
earlier of the first times (which earlier time is referred to as the “recognition time’), 
after the original disposition time (referred to in new paragraph 95(2)(h.3) of the 
Act), that is described by new paragraph 95(2)(h.3) of the Act. 


Proposed new subsection 5914 applies after December 20, 2002. 


New. subsection 5914(1) provides for the calculation of the adjusted suspended loss 
or capital loss in respect of the specified property, of the relevant foreign affiliate 
(referred to in new paragraph 95(2)(h.2)), at the recognition time. This amount is 
determined by the formula 


AX B/C 
where 


A is the amount of the unadjusted suspended loss or capital loss in respect of a 
specified property of the relevant foreign affiliate at the original disposition time, 


Bis the surplus entitlement percentage of the corporation resident in Canada in 
respect of the relevant foreign affiliate immediately before the original disposi- 
tion time determined assuming that the taxation year of the relevant foreign affil- 
iate that otherwise would have included that time had ended immediately before 
that time, and : 


C is the oon entitlement percentage a ae corporation resident in Canada in 
respect of the relevant foreign affiliate immediately before the recognition time 
determined on the assumption that the taxation year of the relevant foreign affili- 
ate that otherwise would have included that time had ended immediately before 
that time. 


New subsection 5914(2) provides for the calculation of the adjusted allocable tax 
refund in respect of the adjusted suspended loss or capital loss, in respect of the 
specified property, of the relevant foreign affiliate (referred to in new paragraph 
95(2)(h.2)) at the recognition time. This amount is determined by the formula 


AXB/C 
where : 


A is any income or pear: tax refunded by the government of a country to the 
relevant foreign affiliate that can reasonably be regarded as tax refunded in re- 
spect of the unadjusted suspended loss or capital loss in respect of the specified 


property, 


B_ is the surplus entitlement percentage of the corporation resident in Canada in 
respect of the relevant foreign affiliate immediately before the original disposi- 
tion time determined on the assumption that the taxation year of the relevant 
foreign affiliate that otherwise would have included that time had ended immedi- 
ately before that time, and 


C is the surplus entitlement percentage of the corporation resident in Canada in 
respect of the relevant foreign affiliate immediately before the recognition time 
determined on the assumption that the taxation year of the relevant foreign affili- 
ate that otherwise would have included that time had ended immediately before 
that time. 


Definitions [Reg. 5914]: “amount” — ITA 248(1), Reg. 5907(7): “capital loss” — 
ITA 39(1)(b), 248(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “dispo- 
sition” — ITA 248(1); “foreign affiliate’ — ITA 95(1), 248(1), Reg. 5907(3): “gov- 
ermment of a country” — Reg. 5907(4); “loss” — Reg. 5907(1); “prescribed”, “pro- 
perty” — ITA 248(1); “recognition time” — Reg. 5914(1); “resident in Canada” — 
ITA 250; “surplus entitlement percentage” — Reg. 5905(13); “taxation year” — ITA 
249, 
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5915. An election under paragraph 95(2)(c. 2) of the Act in respect 
of the disposition of a specified share is to be made by — the 
prescribed form with the Minister, on or before © : 


(a) if a foreign affiliate of the particular corporation resident 3 in 
Canada was the vendor that disposed of the specified share, the _ 
particular corporation’s filing-due date for its taxation year that — 
includes the last day of the foreign affiliate’s taxation a in 
which the disposition was ‘made; and 


(b) ifa foreign affiliate of the particular corporation flan in 
Canada is a member of a partnership that was the vendor that 
disposed of the specified share, the particular corporation’s fil- _ 
ing-due date for its taxation year that includes the last day of © 
the taxation year of the foreign affiliate that includes the last 
day of the partnership’s fiscal period in which the disposition 
was made. 


Technical Notes: Proposed section 5915 sets out the requirements for an election | 
by a corporation resident in Canada under proposed paragraph 95(2)(c.2) of the Act. o 


Proposed new subsection 5915 applies after December 20, 2002. 


Generally, the new section requires the election to be made by filing the prescribed 
form with the Minister of National Revenue on or before © 


° if a foreign affiliate of the corporation resident in Canada was the vendor that 
disposed of the specified share, the filing-due date of the corporation resident in 
Canada for its taxation year that includes the last day of the. foreign affiliate’s 

_ taxation year in which the disposition was made; and 


o 


if a foreign affiliate of the corporation resident in ‘Canada is a member of a part- 
nership that was the vendor that disposed of the specified share, the filing-due 
date of the corporation resident in Canada for its taxation year that includes the 
last day of the taxation year of the foreign affiliate that includes the last day of 
the partnership’s fiscal period in which the disposition was made by the 
partnership. 
Definitions [Reg. 5915]: “corporation” — ITA 248(1), Interpretation Act 35(1); 
“disposition”, “filing-due date” — ITA 248(1); “fiscal period” — ITA 249.1; “for- 
eign affiliate’ —ITA 20), 248(1), Reg. 5907(3); “Minister” ITA 248(1); “pre- 
scribed” —ITA 248(1); “resident in Canada” — ITA 250; “share” -— ITA eo. 
“specified share’ — ITA 95(2)(c.1)G); “taxation year’ —ITA 249. 


5916. An _ election ‘under. clause. 954 2)(d)ii)(A), (e)(v)(B), 
(e.3)(iv)(B), (e.4)(v)(B) or (e.5)(v)(B) of the Act in respect of the 
disposition of one or more shares of the capital stock of a foreign 
affiliate of a corporation resident in Canada is to be made by ine 
the prescribed form with the Minister, on or before 


(a) if a foreign affiliate of the corporation resident in Canad 
made the disposition, the filing-due date of the corporation res- 
ident in Canada for its taxation year that includes the last day 
of the foreign affiliate’s taxation ee in which Me — . 
was made; andy - 


(b) if a foreign affiliate of the coraion resident in Canada is 
a member of a partnership that made the disposition, the filing- 
due date of the corporation resident in Canada for its taxation 
year that includes the last day of the taxation year of the for- 
eign affiliate that includes the last day of the partnership’s fi 
cal period in which the disposition was made. 

Technical Notes: Proposed section 5916 sets out the ie for an election 

by a corporation resident in Canada under subsection 88(3) or clause 95(2)A)GIIA), 

(e)(v)(B). (e.3)(iv)(B), (e.4)(v)(B) or (e.5)(v)(B) of the Act. 

Proposed new subsection 5916 applies after December 20, 2002. 


Generally, the section requires the election to be made by filing le Piveibed form 
with the Minister of National Revenue on or before 


* if a foreign affiliate of the corporation resident in Canada made the disposition, 
the filing-due date of the corporation resident in Canada for its taxation year that 
includes the last day of the foreign affiliate’s taxation year in which the disposi- 
tion was made; and 


if a foreign affiliate of the corporation resident in Canada is a member of a part- 
nership and that partnership made the disposition, the filing-due date of the cor- 
poration resident in Canada for its taxation year that includes the last day of the 
taxation year of the foreign affiliate that includes the last day of the partnership’s 
fiscal period in which the disposition was made by the partnership. 


Definitions [Reg. 5916]: “corporation” — ITA 248(1), Interpretation Act 35(1); 
“disposition”, “filing-due date” — ITA 248(1); “fiscal period” — ITA 249.1; “for- 
eign affiliate’ — ITA 95(1). 248(1), Reg. 5907(3); “Minister” — ITA 248(1); “pre- 
scribed” ITA 248(1); “resident in Canada” —-1TA 250; “share” — ITA 248(1); 
“taxation year” —ITA 249. 
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Canada was he vendor that es aft the : roper 
the particular corporation’ s filing-due date for its taxation yee 
t day of the foreign affiliate xati 
in which the disposition was made; and 


_(b)ifa foreign affiliate of the particular corporation residedtin in 
Canada is a member of a partnership that was the vendor that 
_ disposed of the specified property, the particular corporation’ so 
filing-due date for its te that i 
the foreign affiliate’s taxation year that includes the last day of | 

the perme s s fiscal Powe in which the © aispositicn was 


Technical Notes: Propoad section 5917 sets out the requirements for z an Shae : 
by a corporation resident in Canada under paragraph 95(2)¢E. a of the Act. : 


Proposed subsection 5917 app. es after December 20, 2002. 


Generally, the section requires the election to be made by filing the prescrib d form: 
with the Minister of National Revenue « on or before 


* if a foreign affiliate of the corporation resident in Canada was the vendor that 
disposed of the specified property, the filing-due date of the corporation resident - 
in Canada for its taxation year that includes the last day of the oo affiliate’s 
taxation year in which the disposition was made; and : - 


* if a foreign affiliate of the corporation resident in Canada is a member of a part- 
nership that was the vendor that disposed of the specified property, the filing-due : 
date of the corporation resident in Canada for its taxation year that includes the 
last day of the taxation year of the foreign affiliate that includes the last day of _ 
the partnership’s fiscal period in which ‘the disposition was made by _ 
partnership. - 


Definitions [Reg. 5917]: “corporation” — ITA 248(1), Interpretation Act 35(1); 
“disposition” , “filing-due date’-— ITA 248(1); “fiscal period” — IFA 249.1; “for- 
eign affiliate’ — ITA 95(1), 248(1), Reg. 5907(3): “Minister” — ITA 248(1); “pre- 
scribed”, “property” — ITA (248(1); “resident in Canada’ —ITA 250; “taxation — 
year’ — ITA 249. _ 


5918. An election under subparastaph 95(2)(k.3)(ili) of the Xcbh in 
respect of the dispositions of all properties deemed, by subpara- 
graph 95(2)(k.3)(ii) of the Act and paragraph 138(11 I1)(@) of the 
Act, to have been disposed of by the operator referred to in sub- 
paragraph 952)tk. 3) (iti) of the Act in the operator’ s specified tax- — 
ation year referred to in that subparagraph, is to be made by Gene 
the prescribed form with the Minister on or before 


(a) if a foreign affiliate of the taxpayer was the operator, the 

taxpayer’s filing-due date for its taxation year that includes the - 
last day of the foreign affiliate’s taxation year that i is the a _ 
fied taxation year; and 


_ (b) if a partnership — of which a foreign affiliate of the tax- 
payer was, or was deemed by paragraph 95(2)(k.7) of the Act 
to be, a member — was the operator, the taxpayer’s filing-due — 
date for its taxation year that includes the last day of the for- _ 

eign affiliate’s taxation year that includes the last day of the 
_ partnership’s fiscal period that is the specified taxation year. 
Technical Notes: Proposed section 5918 sets out the requirements for an election 


by a corporation resident in Canada under new subparagraph 95(2)(k.3)(ii) of the — 
Act. For further detail, see the commentary to paragraph 95(2)(k. 3) of the Act. : 


Proposed new subsection 5918 applies after December 20, 2002. 


Generally, the section requires the election to be made by filing the Hoon bes form 
with the Minister of National Revenue on or before 


° if a foreign affiliate of the taxpayer was the operator, the taxpayer’s filing-due 
date for its taxation year that includes the last day of the foreign affiliate’s ae : 
tion year that is the specified taxation year; and : - 


eif a partnership — of which a foreign affiliate of the sae: was, or was 
_ deemed by new paragraph 95(2)(k.7) of the Act to be, a member — was the op- 
erator, the taxpayer’s filing-due date for its taxation year that includes the last 
day of the taxation year of the foreign affiliate that includes the last day of ae 
partnership’s fiscal period that is the specified taxation year. . 


Definitions [Reg. 5918]: “disposition”, “filing-due date” ok 248(1); “fiscal. 
period” ——ITA 2491; “foreign affiliate” — ITA 95(1), 248(1), Reg. 5907(3); “Min- 
ister” —ITA 248(1); “prescribed”, “property” —ITA 248(1); “resident in Can- 
ada” — ITA 250; “taxation year” — ITA 249: “taxpayer” — ITA 248(1). 
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5919. An election under paragraph 88(3)(a) of the Act in respect 
of the disposition of one or more shares of the capital stock of the 
foreign affiliate of a corporation resident in Canada by another 
foreign affiliate of the corporation resident in Canada is to be 
made by filing the prescribed form with the Minister on or before 
the filing- due date of the corporation resident in Canada for its 
taxation year that includes the last day of the other foreign affili- 
ate’s taxation year in which the other foreign affiliate made the 
disposition. 


Technical Notes: New § section 5919 sets out the requirements for an ee 
under paragraph 88(3)(a) of the Act, by a corporation resident in Canada in respect of 
the disposition of shares in the capital of one of the foreign affiliates of the corpora- 
tion resident in Canada by another of the foreign affiliates of the corporation resident 
in Canada. The proposed section states that an election under paragraph. 88(3)(a) of 
the Act shall be made by filing the prescribed form with the Minister of National 
Revenue, on or before the filingdue date of the taxation year of the corporation resi- 
dent in Canada that includes the last day of the other foreig affiliate’ oe year 
in which the other foreign aia made the disposition. ; 


Application: The February 27, 2004 draft regulations (foreign atts) < ei will 
add ss. 5911-5919, applicable after December 20, 2002, 


Definitions (Reg. 5919]: “corporation” —ITA 248(1), lipieaten Ac. 35(1): 
“disposition”, “filing-due date’ —ITA 248(1); “foreign Pee 951), 
248(1), Reg. 5907(3); “Minister”, “prescribed” — ITA 248(1); “resident in Can- _ 
ada” — ITA 250; “share” — ITA 248(1); “taxpayer” — ITA BAe), 


PART LX — PRESCRIBED ACTIVITIES 


History: Part LX (s. 6000) replaced by P.C. 1995-1723, s. 1, October 17, 1995, Can- 
ada Gazette, Part Il, November 1, 1995, applicable to 1994 et seq. 


Part LX (s. 6000) added by P.C. 1978-1003, s. 5, April 6, 1978, Canada Gazette, Part 
Il, April 26, 1978. 


6000. For the purpose of clause 122.3(1)(b)(i)(C) of the Act, a pre- 
scribed activity is an activity performed under contract with the 
United Nations. 

Definitions [Reg. 6000]: “prescribed” — ITA 248(1). 


Interpretation Bulletins: IT-497R4: Overseas employment tax credit. 


PART LXI — RELATED SEGREGATED FUND 
TRUSTS 


History: Part LXI (s. 6100) added by P.C. 1978-2671, August 23, 1978, Canada Ga- 
zette, Part II, September 13, 1978. 


6100. An election under subsection 138.1(4) of the Act by the trus- 
tee of a related segregated fund trust shall be made by filing with 
the Minister the prescribed form within 90 days from the end of the 
taxation year of the trust in respect of any capital property deemed 
to have been disposed of in that taxation year by virtue of the 
election. 

Definitions [Reg. 6100]: “capital property” —ITA 54, 248(1); “disposed” — ITA 
248(1)“disposition”; “Minister”, “prescribed” —ITA 248(1); “related segregated fund 
trust’ — ITA 138.1(1)(a); “taxation year’ —ITA 249; “trust” — ITA 104(1), 248(1) 
(3). 

Forms: 13018: Election for deemed disposition and reacquisition of capital property 
of a life insurance segregated fund under subsection 138.1(4). 


PART LXIl — PRESCRIBED SECURITIES, 
SHARES AND DEBT OBLIGATIONS 


History: Heading of Part LXI open by P.C. 2001-954, s. 5, May 31, 2001, Can- 
ada Gazette, Part Il, June 20, 2001, applicable after February 18, 1997. 


Heading of Part LXII amended by P.C. 1980-423, s. 1, February 8, 1980, Canada Ga- 
zette, Part Il, February 27, 1980, effective December 6, 1979. 

Part LXII (s. 6200) added by P.C. 1978-3729, December 14, 1978, Canada Gazette, 
Part II, December 27, 1978, applicable in respect of dispositions of property in the 
1977 and subsequent taxation years. 


6200. Prescribed securities [for election re Canadian se- 
curities] — For the purposes of subsection 39(6) of the Act, a pre- 
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scribed security is, with respect to the taxpayer referred to in sub- 
section 39(4) of the Act, 


(a) a share of the capital stock of a corporation, other than a 
public corporation, the value of which is, at the time it is dis- 
posed of by that taxpayer, a value that is or may reasonably be 
considered to be wholly or primarily attributable to 


(i) real property, an interest therein or an option in respect 
thereof, 


(ii) Canadian resource property or a property that would have 
been a Canadian resource property if it had been acquired 
after 1971, 


(iii) foreign resource property or a property that would have 
been a foreign resource property if it had been acquired after 
1971 oT 


(iv) any combination of properties described in subpara- 
graphs (i) to (aii) 
owned by 
(v) the corporation, 
(vi) a person other than the corporation, or 
(vii) a partnership; 


(b) a bond, debenture, bill, note, mortgage or similar obligation, 
issued by a corporation, other than a public corporation, if at any 
time before that taxpayer disposes of the security he does not 
deal at arm’s length with the corporation; 


(c) a security that is 
(i) a share, or 


(11) a bond, debenture, bill, note, mortgage or similar 
obligation 


that was acquired by the taxpayer from a person with whom the 
taxpayer does not deal at arm’s length (other than from a person 
subject to subsection 39(4) of the Act for the person’s taxation 
year that includes the time of the acquisition); 

(c.1) a security described in subparagraph (c)(i) or (ii) that was 
acquired by the taxpayer from a person (other than from a per- 
son subject to subsection 39(4) of the Act for the person’s taxa- 
tion year that includes the time of the acquisition) in circumstan- 
ces to which subsection 85(1) or (2) of the Act applied; 


(d) a share acquired by that taxpayer under circumstances re- 
ferred to in section 66.3 of the Act; or 


(e) a security described in subparagraph (c)(i) or (ii) that was 
acquired by the taxpayer 


(i) as proceeds of disposition for a security of the taxpayer to 
which paragraph (a), (b), (c) or (d) applied in respect of the 
taxpayer, or 


(ii) as a result of one or more transactions that can reasonably 
be considered to have been an exchange or substitution of a 
security of the taxpayer to which paragraph (a), (b), (c) or (d) 
applied in respect of the taxpayer. 
History: Paras. 6200(c) and (e) amended and (c.1) added by P.C. 1998-1449, s. 1, 
August 26, 1998, Canada Gazette, Part Il, September 16, 1998, applicable to 1993 er 
Seq. 
Para. 6200(b), subpara. 6200(c)(ii), subpara. 6200(e)(ii), amended by P.C. 1994-1817, 
paras. 62(g) to (i), November 1, 1994, Canada Gazette, Part Il, November 30, 1994. 
That portion of s. 6200 preceding para. (b) substituted by P.C. 1981-2517, September 
16, 1981, Canada Gazette, Part Il, October 14, 1981. 
Definitions [Reg. 6200]: “arm’s length” —ITA 251(1); “Canadian resource pro- 
perty —- ITA 66(15), 248(1); “corporation” — ITA 248(1), Interpretation Act 35(1); 
“disposed”, “disposes” —ITA 248(1)“disposition”; “foreign resource property” — 
ITA 66(15), 248(1); “person”, “prescribed”, “property” — ITA 248(1); “public corpo- 
ration” —ITA 89(1), 248(1); “share” —ITA 248(1); “substitution” —ITA 248(5); 
“taxpayer” — ITA 248(1). 
Interpretation Bulletins: IT-479R: Transactions in securities. 


6201. Prescribed shares — (1) [Term preferred share] — 
For the purposes of paragraph (f) of the definition “term preferred 
share” in subsection 248(1) of the Act, a share last acquired before 
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June 29, 1982 and of a class of the capital stock of a corporation 
that is listed on a stock exchange referred to in section 3200 is a 
prescribed share unless more than 10 per cent of the issued and out- 
standing shares of that class are owned by 


(a) the owner of that share; or 
(b) the owner of that share and persons related to him. 


(2) [Term preferred share] — For the purposes of paragraph (f) 
of the definition “term preferred share” in subsection 248(1) of the 
Act, a share acquired after June 28, 1982 and of a class of the capi- 
tal stock of a corporation that is listed on a stock exchange referred 
to in section 3200 is a prescribed share at any particular time with 
respect to another corporation that receives a dividend at the partic- 
ular time in respect of the share unless 


(a) where the other corporation is a restricted financial 
institution, 


(i) the share is not a taxable preferred share, 


(ii) dividends (other than dividends received on shares pre- 
scribed under subsection (5)) are received at the particular 
time by the other corporation or by the other corporation and 
restricted financial institutions with which the other corpora- 
tion does not deal at arm’s length, in respect of more than 5 
per cent of the issued and outstanding shares of that class, 
and 


(iii) a dividend is received at the particular time by the other 
corporation or a restricted financial institution with which the 
other corporation does not deal at arm’s length, in respect of 
a share (other than a share prescribed under subsection (5)) 
of that class acquired after December 15, 1987 and before the 
particular time; 


(b) where the other corporation is a restricted financial institu- 
tion, the share 


(i) is not a taxable preferred share, 


(11) was acquired after December 15, 1987 and before the 
particular time, and 


(iii) was, by reason of subparagraph (h)(i), (ii), (iii) or (v) of 
the definition “term preferred share” in subsection 248(1) of 
the Act, deemed to have been issued after December 15, 
1987 and before the particular time; or 


(c) in any case, dividends (other than dividends received on 
shares prescribed under subsection (5)) are received at the par- 
ticular time by the other corporation or by the other corporation 
and persons with whom the other corporation does not deal at 
arm’s length in respect of more than 10 per cent of the issued 
and outstanding shares of that class. 


(3) [Term preferred share] — For the purposes of paragraph 
112(2.2)(g) of the Act and paragraph (f) of the definition “term pre- 
ferred share” in subsection 248(1) of the Act, a share of any of the 
following series of preferred shares of the capital stock of Massey- 
Ferguson Limited issued after July 15, 1981 and before March 23, 
1982 is a prescribed share: 


(a) $25 Cumulative Redeemable Retractable Convertible Pre- 
ferred Shares, Series C; 


(b) $25 Cumulative Redeemable Retractable Preferred Shares, 
Series D; or 


(c) $25 Cumulative Redeemable Retractable Convertible Pre- 
ferred Shares, Series E. 


(4) [Taxable RFI share] — For the purposes of the definition 
“taxable RFI share” in subsection 248(1) of the Act, a share of a 
class of the capital stock of a corporation that is listed on a stock 
exchange referred to in section 3200 is a prescribed share at any 
particular time with respect to another corporation that is a re- 
stricted financial institution that receives a dividend at the particular 
time in respect of the share unless dividends (other than dividends 
received on shares prescribed under subsection (5.1)) are received 
at that time by the other corporation, or by the other corporation and 
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restricted financial institutions with which the other corporation 
does not deal at arm’s length, in respect of more than 


(a) 10 per cent of the shares of that class that were issued and 
outstanding at the last time, before the particular time, at which 
the other corporation or a restricted financial institution with 
which the other corporation does not deal at arm’s length ac- 
quired a share of that class, where no dividend is received at the 
particular time by any such corporation in respect of a share 
(other than a share prescribed under subsection (5.1)) of that 
class acquired after December 15, 1987 and before the particular 
time; or 


(b) 5 per cent of the shares of that class that were issued and 
outstanding at the last time, before the particular time, at which 
the other corporation or a restricted financial institution with 
which the other corporation does not deal at arm’s length ac- 
quired a share of that class, where a dividend is received at the 
particular time by any such corporation in respect of a share 
(other than a share prescribed under subsection (5.1)) of that 
class acquired after December 15, 1987 and before the particular 
time. 


(5) [Term preferred share] — For the purposes of paragraph (f) 
of the definition “term preferred share” in subsection 248(1) of the 
Act, a share of a class of the capital stock of a corporation that is 
listed on a stock exchange referred to in section 3200 is.a prescribed 
share at any particular time with respect to another corporation that 
is registered or licensed under the laws of a province to trade in 
securities and that holds the share as inventory of the business ordi- 
narily carried on by it unless 


_ Proposed Amendment - - 


(5) [Term preferred share] - 
of the definition “term preferred share” in 
Act, a share of a class of the capital stoc 
listed on a stock exchange referred to in section. 3200 is a 
~ ribed sate at any particular ti ne Wi 


dove. applicable e to ‘aividerids received : 
1994. - 


Technical Notes: Subsections 6201(5) and (6.1 


“taxable RFI shinies" One of the requirements for oie exclusion to apply to a share is 
that it be held as emcees of the .: siness ordinarily 


142.6(3) of the Act, which provides that ee 
tion is considered not to be inventory. The ne Mo 
same, in substance, as the former requirement, 


The amendments to subsections 6201(5) and (5.1) apply to di 
taxation years that begin after October 1994. 7 


(a) it may reasonably be considered that the share was acquired 
as part of a series of transactions or events one of the main pur- 
poses of which was to avoid or limit the application of subsec- 
tion 112(2.1) of the Act; or 


(b) the share was not acquired by the other corporation in the 


course of an underwriting of shares of that class to be distributed 
to the public and 


(i) dividends are received at the particular time by the other 
corporation or by the other corporation and corporations con- 
trolled by the other corporation in respect of more than 10 
per cent of the issued and outstanding shares of that class, 


(ii) the other corporation is a restricted financial institution 
and 


(A) the share is not a taxable preferred share, 
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(B) dividends are received at the particular time by the 
other corporation or by the other corporation and corpora- 
tions controlled by the other corporation in respect of 
more than 5 per cent of the issued and outstanding shares 
of that class, and 


(C) a dividend is received at the particular time by the 
other corporation or a corporation controlled by the other 
corporation in respect of a share of that class acquired af- 
ter December 15, 1987 and before the particular time, or 


(iii) the other corporation is a restricted financial institution 
and the share 


(A) is not a taxable preferred share, 


(B) was acquired after December 15, 1987 and before the 
particular time, and 


(C) was, by reason of subparagraph (h)(i), (ii), (iil) or (Vv) 
of the definition “term preferred share” in subsection 
248(1) of the Act, deemed to have been issued after De- 
cember 15, 1987 and before the particular time. 


Related Provisions: ITA 248(10) — Series of transactions; ITA 256(6), (6.1) — 
Meaning of “controlled”. 


(5.1) [Taxable RFl share — prescribed share] — For the pur- 
poses of the definition “taxable RFI share” in subsection 248(1) of 
the Act, a share of a class of the capital stock of a corporation that is 
listed on a stock exchange referred to in section 3200 is a prescribed 
share at any particular time with respect to another corporation that 
is registered or licensed under the laws of a province to trade in 
securities and that holds the share as inventory of the business ordi- 
narily carried on by it unless 


_ Proposed Amendment — Reg. 6201 & 7 Sekt 
words a 


6. 1) ee the. purpose of ihe definition Haale REI pee in ab 
section 248(1) of the Act, a share of a class of the capital stock of 
a corporation that is listed on a stock exchange referred to in sec- 
tion 3200 is a prescribed share at any parti 
to another corporation that is registered or | 
of a a province to trade in securities and that 
purpose of sale in the course of the busine SS 

by it unless . 
Application: The June L 1995 draft regulations Gecnrtic held by Paancial institu- 
tions), subsec. 6(2), will amend the opening words of subsec. 6201(5.1) to read as 
above, applicable to dividends received in taxation years that begin. se Orlov aay 


Technical Notes: See under Reg. 6201(5) opening words. © 


(a) it may reasonably be considered that the share was acquired 
as part of a series of transactions or events one of the main pur- 
poses of which was to avoid or limit the application of section 
187.3 of the Act; or 

(b) the share was not acquired by the other corporation in the 
course of an underwriting of shares of that class to be distributed 
to the public and 


(i) dividends are received at the particular time by the other 
corporation, or by the other corporation and corporations 
controlled by the other corporation, in respect of more than 
10 per cent of the shares of that class issued and outstanding 
at the last time before the particular time at which any such 
corporation acquired a share of that class, 
(ii) the other corporation is a restricted financial institution 
and 
(A) dividends are received at the particular time by the 
other corporation, or by the other corporation and corpo- 
rations controlled by the other corporation, in respect of 
more than 5 per cent of the shares of that class issued and 
outstanding at the last time before the particular time at 
which any such corporation acquired a share of that class, 
and 
(B) a dividend is received at the particular time by the 
other corporation, or a corporation controlled by the other 
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corporation, in respect of a share of that class acquired 
after December 15, 1987 and before the particular time, 
or 


(iii) the other corporation is a restricted financial institution 
and the share 


(A) was acquired after December 15, 1987 and before the 
particular time, and 


(B) was, because of subparagraph (h)(i), (ii), (iii) or (v) of 
the definition “term preferred share” in subsection 248(1) 
of the Act, deemed to have been issued after December 
15, 1987 and before the particular time. 


Related Provisions: ITA 248(10) — Series of transactions; ITA 256(6), (6.1) — 
Meaning of “controlled”. 


(6) [Term preferred share — prescribed share] — For the 
purposes of paragraph (f) of the definition “term preferred share” in 
subsection 248(1) of the Act, a share of the capital stock of a corpo- 
ration that is a member institution of a deposit insurance corpora- 
tion, within the meaning assigned by section 137.1 of the Act, is a 
prescribed share with respect to the deposit insurance corporation 
and any subsidiary wholly-owned corporation of the deposit insur- 
ance corporation deemed by subsection 137.1(5.1) of the Act to be 
a deposit insurance corporation. 


(7) [Taxable preferred share — prescribed share] — For the 
purposes of the definition “taxable preferred share” in subsection 
248(1) of the Act, the following shares are prescribed shares at any 
particular time: 


(a) the 8.5 per cent Cumulative Redeemable Convertible Class A 
Preferred Shares of St. Marys Paper Inc. issued on July 7, 1987, 
where such shares are not deemed, by reason of paragraph (e) of 
the definition “taxable preferred share” in subsection 248(1) of 
the Act, to have been issued after that date and before the partic- 
ular time; and 


(b) the Cumulative Redeemable Preferred Shares of CanUtilities 
Holdings Ltd. issued before July 1, 1991, unless the amount of 
the consideration for which all such shares were issued exceeds 
$300,000,000 or the particular time is after July 1, 2001. 


(8) [Canada Cement Lafarge] — For the purposes of paragraph 
112(2.2)(d) of the Act, paragraph (i) of the definition “short-term 
preferred share’, the definition “taxable preferred share” and para- 
graph (f) of the definition “term preferred share” in subsection 
248(1) of the Act, the Exchangeable Preference Shares of Canada 
Cement Lafarge Ltd. (in this subsection referred to as the “subject 
shares’’), the Exchangeable Preference Shares of Lafarge Canada 
Inc. and the shares of any corporation formed asa result of an amal- 
gamation or merger of Lafarge Canada Inc. with one or more other 
corporations are prescribed shares at any particular time where the 
terms and conditions of such shares at the particular time are the 
same as, or substantially the same as, the terms and conditions of 
the subject shares as of June 18, 1987 and, for the purposes of this 
subsection, the amalgamation or merger of one or more corpora- 
tions with another corporation formed as a result of an amalgama- 
tion or merger of Lafarge Canada Inc. with one or more other cor- 
porations shall be deemed to be an amalgamation of Lafarge 
Canada Inc. with another corporation. 


(9) [Time when share acquired] — For the purposes of deter- 
mining under subsections (2), (4), (5) and (5.1) the time at which a 
share of a class of the capital stock of a corporation was acquired by 
a taxpayer, shares of that class acquired by the taxpayer at any par- 
ticular time before a disposition by the taxpayer of shares of that 
class shall be deemed to have been disposed of before shares of that 
class acquired by the taxpayer before that particular time. 


(10) [Trusts and partnerships] — For the purposes of subsec- 
tions (2), (4), (5) and (5.1) and this subsection, 
(a) where a taxpayer is a beneficiary of a trust and an amount in 


respect of the beneficiary has been designated by the trust in a 
taxation year pursuant to subsection 104(19) of the Act, the tax- 
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payer shall be deemed to have received the amount so desig- 
nated at the time it was received by the trust; and 


(b) where a taxpayer is a member of a partnership and a divi- 
dend has been received by the partnership, the taxpayer’s share 
of the dividend shall be deemed to have been received by the 
taxpayer at the time the dividend was received by the 
partnership. 


(11) [Grandfathering] — For the purposes of subsections (2), (4), 
(5) and (5.1), 


(a) a share of the capital stock of a corporation acquired by a 
person after December 15, 1987 pursuant to an agreement in 
writing entered into before December 16, 1987 shall be deemed 
to have been acquired by that person before December 16, 1987; 


(b) a share of the capital stock of a corporation acquired by a 
person after December 15, 1987 and before July, 1988 as part of 
a distribution to the public made in accordance with the terms of 
a prospectus, preliminary prospectus, registration statement, of- 
fering memorandum or notice filed before December 16, 1987 
with a public authority pursuant to and in accordance with the 
securities legislation of the jurisdiction in which the shares were 
distributed shall be deemed to have been acquired by that person 
before December 16, 1987; 


(c) where a share that was owned by a particular restricted finan- 
cial institution on December 15, 1987 has, by one or more trans- 
actions between related restricted financial institutions, been 
transferred to another restricted financial institution, the share 
shall be deemed to have been acquired by the other restricted 
financial institution before that date and after June 28, 1982 un- 
less at any particular time after December 15, 1987 and before 
the share was transferred to the other restricted financial institu- 
tion the share was owned by a shareholder who, at that particular 
time, was a person other than a restricted financial institution 
related to the other restricted financial institution; and 


(d) where at any particular time there has been an amalgamation 
(within the meaning assigned by section 87 of the Act) and 


(1) each of the predecessor corporations (within the meaning 
assigned by section 87 of the Act) was a restricted financial 
institution throughout the period beginning December 16, 
1987 and ending at the particular time and the predecessor 
corporations were related to each other throughout that pe- 
riod, or 


(ii) each of the predecessor corporations and the new corpo- 
ration (within the meaning assigned by section 87 of the Act) 
is a corporation described in any of paragraphs (a) to (d) of 
the definition “restricted financial institution” in subsection 
248(1) of the Act, 


a share acquired by the new corporation from a predecessor cor- 
poration on the amalgamation shall be deemed to have been ac- 
quired by the new corporation at the time it was acquired by the 
predecessor corporation. 


History: Subsec. 6201(4), the portion of subsec. 6201(5) before para. (b), subsec. 
6201(9), the opening words of subsecs. 6201(10) and (11) amended, subsec. 6201(5.1) 
added, by P.C. 1995-1198, s. 1, July 26, 1995, Canada Gazette, Part Il, August 9, 1995, 
applicable to dividends received after December 20, 1991. 


Subsec. 6201(2) was substituted, and subsecs. 6201(4) to (11) substituted for former 
subsec. (4), by P.C. 1989-1565, s. 4, August 14, 1989, Canada Gazette, Part I, August 
30, 1989, applicable after June 18, 1987. 


That portion of subsec. 6201(2) following para. (b) substituted by 1986-2590, s. 16, 
November 20, 1986, Canada Gazette, Part Il, December 10, 1986, effective June 29, 
1982. 


That portion of subsec. 6201(3) preceding para. (a) substituted by P.C. 1985-2860, s. 1, 
September 26, 1985, Canada Gazette, Part II, October 16, 1985, effective July 16, 
1981. 


S. 6201 substituted by P.C. 1984-3789, s. 16, November 29, 1984, Canada Gazette, 
December 12, 1984, applicable as follows: subsecs. (1) and (2) effective commencing 
June 29, 1982; subsec. (3) effective commencing July 16, 1981: subsec, (4) effective 
commencing November 13, 1981. 


S. 6201 added by P.C. 1980-423, s. 2, February 8, 1980, Canada Gazette, Part II. Feb- 
ruary 27, 1980, effective December 6,.1979. 
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Definitions [Reg. 6201]: “amount” — ITA 248(1); “arm’s length” —ITA 251(1); 
“business” —ITA 248(1); “Canada” —ITA 255, Interpretation Act 35(1); “con- 
trolled” — ITA 256(6), (6.1); “corporation” —ITA 248(1), Interpretation Act 35(1); 
“deposit insurance corporation” —ITA 137.1(5); “disposed” —ITA 248(1)“disposi- 
tion”; “disposition” — ITA 248(1); “dividend”, “inventory” — ITA 248(1); “person”, 
“preferred share”, “prescribed” — ITA 248(1); “province” — Interpretation Act 35(1); 
“related” —ITA 251(2)(6); “restricted financial institution” —ITA 248(1); ‘“‘se- 
ries’ — ITA 248(10); “share”, “shareholder”, “subsidiary wholly-owned corporation”, 
“taxable preferred share’ — ITA 248(1); “taxation year” —ITA 249; “taxpayer”? — 
ITA 248(1); “trust” —ITA 104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 


6202. [Resource expenditures — prescribed share] — (1) 
For the purposes of paragraph 66(15)(d.1) [66(15)‘flow-through 
share”| and subparagraphs 66.1(6)(a)(v) [66.1(6)“Canadian explo- 
ration expense”(i)], 66.2(5)(a)(v) [66.2(5)“Canadian development 
expense’ (g)] and 66.4(5)(a)(ili) [66.4(S)““Canadian oil and gas pro- 
perty expense” (c)] of the Act, a share of a class of the capital stock 
of a corporation (in this section referred to as the “issuing corpora- 
tion’’) is a prescribed share if it was issued after December 31, 1982 
and 


(a) the issuing corporation, any person related to the issuing cor- 
poration or of whom the issuing corporation has effective man- 
agement or control or any partnership or trust of which the issu- 
ing corporation or a person related thereto is a member or 
beneficiary (each of which is referred to in this section as a 
“member of the related issuing group”) is or may be required to 
redeem, acquire or cancel, in whole or in part, the share or to 
reduce its paid-up capital at any time within five years from the 
date of its issue, 


(b) a member of the related issuing group provides or may be 
required to provide any form of guarantee, security or similar 
indemnity with respect to the share (other than a guarantee, se- 
curity or similar indemnity with respect to any amount of assis- 
tance or benefit from a government, municipality or other public 
authority in Canada or with respect to eligibility for such assis- 
tance or benefit) that could take effect within five years from the 
date of its issue, 


(c) the share (referred to in this section as the “convertible 
share”) is convertible under its terms or conditions at any time 
within five years from the date of its issue directly or indirectly 
into debt, or into a share (referred to in this section as the “ac- 
quired share”) that is, or if issued would be, a prescribed share, 


(d) immediately after the share was issued, the person to whom 
the share was issued or a person related to the person to whom 
the share was issued (either alone or together with a related per- 
son, a related group of persons of which he is a member or a 
partnership or trust of which he is a member or beneficiary) con- 
trols directly or indirectly, or has an absolute or contingent right 
to control directly or indirectly or to acquire direct or indirect 
control of, the issuing corporation and the issuing corporation 
has the right under the terms and conditions in respect of which 
the share was issued to redeem, purchase or otherwise acquire 
the share within five years from the date of its issue, 


(e) at the time the share was issued, the existence of the issuing 
Corporation was, or there was an arrangement (other than an 
amalgamation within the meaning assigned by subsection 87(1) 
of the Act) under which the existence of the issuing corporation 
could be, limited to a period that ends within five years from the 
date of its issue, or 


(f) the terms or conditions of the share (referred to in this para- 
graph as the “first share”) or of an agreement in existence at the 
time of its issue provide that a share (referred to in this section 
as the “substituted share”) that is, or if issued would be, a pre- 
scribed share may be substituted or exchanged for the first share 
within five years from the date of issue of the first share, 


but does not include a share of the capital stock of a corporation 


(g) that was issued after December 31, 1982 pursuant to an 
agreement or offering in writing made on or before December 
31, 1982 or in accordance with a prospectus, registration state- 
ment or similar document that was filed with and, where re- 
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quired by law, accepted for filing by, a public authority in Can- 
ada pursuant to and in accordance with the laws of Canada or of 
any province on or before December 31, 1982, 


(h) that would be a prescribed share solely by virtue of one or 
more of the terms or conditions of an agreement if such terms or 
conditions are not effective or exercisable until the death, disa- 
bility or bankruptcy of the person to whom the share is issued, 


(i) that is 
(i) convertible under its terms into one or more shares of a 


class of the capital stock of the corporation for no considera- 
tion other than the share or shares, 


(ii) described in paragraph (a) solely because 


(A) it is to be cancelled on the conversion within five 
years from the date of its issue, 


(B) its paid-up capital is to be reduced on the conversion 
within five years from the date of its issue, or 


(C) both clauses (A) and (B) apply, and 
(iii) not described in paragraph (c), or 
(j) that 


(i) may have a share substituted or exchanged for it pursuant 
to its terms or the terms or conditions of an agreement in 
existence at the time of its issue and no consideration is to be 
received or receivable for it in respect of the substitution or 
exchange other than the share substituted or exchanged for it, 
(a1) is described in paragraph (a) solely because it is to be 
redeemed, acquired or cancelled on the substitution or ex- 
change within five years from the date of its issue, and 


(ili) is not a share to which paragraph (f) applies, 
and for the purposes of this section, 


(k) where a person has an interest in a trust, whether directly or 
indirectly, through an interest in any other trust or in any other 
manner whatever, the person shall be deemed to be a beneficiary 
of the trust; 


(1) in determining whether an acquired share would be a pre- 
scribed share if issued, 
(i) the references in paragraphs (a), (b), (d) and (e) to “date of 
its issue” shall be read as “date of the issue of the convertible 
share”, 
(ii) the reference in paragraph (f) to “issue of the first share” 
shall be read as “‘issue of the convertible share”, and 


(iii) this section shall be read without reference to paragraph 
(g) and to the words “after December 31, 1982”; 


(m) in determining whether a substituted share would be a pre- 
scribed share if issued, 


(i) the references in paragraphs (a) to (e) to “date of its issue” 
shall be read as “‘date of the issue of the first share’, and 


(ii) this section shall be read without reference to paragraph 
(g) and to the words “after December 31, 1982”, 


(m.1) an excluded obligation in relation to a share of a class of 
the capital stock of the issuing corporation and an obligation that 
would be an excluded obligation in relation to the share if the 
share had been issued after June 17, 1987, shall be deemed not 
to be a guarantee, security or similar indemnity with respect to 
the share for the purposes of paragraph (b); 


(n) a guarantee, security or similar indemnity referred to in para- 
graph (b) shall, for greater certainty, not be considered to take 
effect within five years from the date of issue of a share if the 
effect of the guarantee, security or indemnity is to provide that a 
member of the related issuing group will be able to redeem, ac- 
quire or cancel the share at a time that is not within five years 
from the date of issue of the share; and 


(0) where an expense is incurred partly in consideration for 
shares (referred to in this section as “first corporation shares”) of 
the capital stock of one corporation and partly in consideration 
for an interest in, or right to, shares (referred to in this paragraph 


Reg. 
S. 6202.1(1)(a)(iii)(B) 


as “second corporation shares”) of the capital stock of another 
corporation, in determining whether the second corporation 
shares are prescribed shares, the references in paragraphs (a), (d) 
and (e) to “date of its issue” shall be read as “date of the issue of 
the first corporation shares”. 


(2) For the purposes of paragraph 66(15)(d.1) [66(15)‘‘flow-through 
share”] of the Act, subsection (1) does not apply in respect of a 
share of the capital stock of an issuing corporation that is a new 
share. 
History: That portion of subsec. 6202(1) preceding para. (a) amended by P.C. 1990- 


51, subsec. 1(1), January 18, 1990, Canada Gazette, Part Il, January 31, 1990, applica- 
ble in respect of shares issued after February 1986. 


Para. 6202(1)(m.1) added by subsec. 1(2) of the said P.C. 1990-51, applicable in re- 
spect of shares issued after December 31, 1982. 


Subsec. 6202(2) added by subsec. 1(3) of the said P.C. 1990-51, applicable in respect 
of shares issued after June 17, 1987. 


S. 6202 added by P.C. 1985-465, s. 16, February 14, 1985, Canada Gazette, Part II, 
March 6, 1985, applicable with respect to shares issued after December 31, 1982. 


Definitions [Reg. 6202]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpre- 
tation Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “excluded ob- 
ligation”, “new share’ — Reg. 6202.1(5); “paid-up capital’ —ITA 89(1), 248(1); 
“person”, “prescribed”, “property” —ITA 248(1); “province” — Interpretation Act 
35(1); “related” — ITA 251(2)-(6); “security” — Interpretation Act 35(1); “share” — 
ITA 248(1); “specified person’ — Reg. 6202.1(5): “substituted”, “substitution” — ITA 
248(5); “trust” —ITA 104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 


6202.1 (1) [Flow-through shares — prescribed share] — 
For the purposes of the definition “flow-through share” in subsec- 
tion 66(15) of the Act, a new share of the capital stock of a corpora- 
tion is a prescribed share if, at the time it is issued, 


(a) under the terms or conditions of the share or any agreement 
in respect of the share or its issue, 


(i) the amount of the dividends that may be declared or paid 
on the share (in this section referred to as the “dividend enti- 
tlement’”) may reasonably be considered to be, by way of a 
formula or otherwise, 


(A) fixed, 
(B) limited to a maximum, or 


(C) established to be not less than a minimum (including 
any amount determined on a cumulative basis), where 
with respect to the dividends that may be declared or paid 
on the share there is a preference over any other dividends 
that may be declared or paid on any other share of the 
capital stock of the corporation, 


(ii) the amount that the holder of the share is entitled to re- 
ceive in respect of the share on the dissolution, liquidation or 
winding-up of the corporation, on a reduction of the paid-up 
capital of the share or on the redemption, acquisition or can- 
cellation of the share by the corporation or by specified per- 
sons in relation to the corporation (in this section referred to 
as the “liquidation entitlement”) may reasonably be consid- 
ered to be, by way of a formula or otherwise, fixed, limited 
to a maximum or established to be not less than a minimum, 


(iii) the share is convertible or exchangeable into another se- 
curity issued by the corporation unless 


(A) it is convertible or exchangeable only into 


(1) another share of the corporation that, if issued, 
would not be a prescribed share, 

(II) a right, including a right conferred by a warrant 
that, if exercised, would allow the person exercising it 
to acquire only a share of the corporation that, if is- 
sued, would not be a prescribed share, or 

(II) both a share described in subclause (1) and a right 
or warrant described in subclause (11), and 


(B) all the consideration receivable by the holder on the 
conversion or exchange of the share is the share described 
in subclause (A)(I) or the right or warrant described in 
subclause (A)(II), or both, as the case may be, or 
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Proposed Amendment — Reg. 
6202.1(1 )(a)(iii)(A), (B) 
CD a right Gncluding a right conferred by: a oo 
that — 


1. if it were ane would 1 not be a 2 prescribed / 


right, and 


2, ih it were exercised, would allow the person. 


7 exercising it to acquire only a share of the corpo- 


ration that, if the share were issued, would not be 


a prescribed share, or 


(II) both a share dieseabed in nbd (1) and a 


Tight. described 1 in ‘subclause dD), and 
(B) all the consider: ation receivable by the holder's on the 


conversion or exchange of the share is the share de- 
scribed in subclause (A)(1) or the right described i in sub- 


Clause (A)(D, or both, as the case may be, or 


Application: The December 20, 2002 draft regulations (Appendix F, flow- though 


shares — prescribed vight), subsec. 1(1), will amend the portion of subpara. 
6202.1(1)(a)(iil) after subcl. (A\(D to ead as above, applicable to shares and ets 
issued under an agreement made after December 20, 2002. 


Technical Notes: Section 6202.1 of the Income Tax Regulaions defines certain © 


shares (“prescribed shares”) for the purpose of the definition “flow-through share” in 
subsection 66(15) of the Act. A prescribed share does not qualify as a flow-through 
share, The purpose of these rules is to ensure that flow- rouse shares represent gen- 
uine risk capital. Le 


Generally woe a share wt bea cred share if the vine he fixed or limited 


rights to dividends or an obligation exists to reduce the paid-up capital of the share or — 
to confer a benefit or guarantee in respect of the share. The restrictions imposed on 


shares do not apply to rights to acquire shares. 


Section 6202.1 is ‘amended, applicable to shares and rights Ae under an agreement 
made after December 20, 2002, to include a definition of a prescribed right. A “pre- 
scribed right” is defined in new subsections 6202.1(1.1) and (2.1). This amendment 


ensures that restrictions on the type of shares that may qualify as flow-through shares — 


currently found in subsections 6202. 1) and (2) also apply to. Tights to acquire 
shares, 


(iv) the corporation has, either absolutely or contingently, an 
obligation to reduce, or any person or partnership has, either 
absolutely or contingently, an obligation to cause the corpo- 
ration to reduce, the paid-up capital in respect of the share 
(other than pursuant to a conversion or exchange of the 
share, where the right to so convert or exchange does not 
cause the share to be a prescribed share under subparagraph 


(iii); 


(b) any person or partnership has, either absolutely or contin- 
gently, an obligation (other than an excluded obligation in rela- 


tion to the share) 
(i) to provide assistance, 
(ii) to make a loan or payment, 
(iii) to transfer property, or 


(iv) otherwise to confer a benefit by any means whatever, 


including the payment of a dividend, 


either immediately or in the future, that may reasonably be con- 
sidered to be, directly or indirectly, a repayment or return by the 
corporation or a specified person in relation to the corporation of 
all or part of the consideration for which the share was issued or 
for which a partnership interest was issued in a partnership that 


acquires the share; 


(c) any person or partnership has, either absolutely or contin- 
gently, an obligation (other than an excluded obligation in rela- 
tion to the share) to effect any undertaking, either immediately 
or in the future, with respect to the share or the agreement under 
which the share is issued (including any guarantee, security, in- 
demnity, covenant or agreement and including the lending of 
funds to or the placing of amounts on deposit with, or on behalf 
of, the holder of the share or, where the holder is a partnership, 
the members thereof or specified persons in relation to the 
holder or the members of the partnership, as the case may be) 
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that may reasonably be considered to have been given to ensure, 
directly or indirectly, that 


(i) any loss that the holder of the share and, where the holder 
is a partnership, the members thereof or specified persons in 
relation to the holder or the members of the partnership, as 
the case may be, may sustain by reason of the holding, own- 
ership or disposition of the share or any other property is lim- 
ited in any respect, or 

(ii) the holder of the share and, where the holder is a partner- 
ship, the members thereof or specified persons in relation to 
the holder or the members of the partnership, as the case may 
be, will derive earnings, by reason of the holding, ownership 
or disposition of the share or any other property; 


(d) the corporation or a specified person in relation to the corpo- 
ration may reasonably be expected 


(i) to acquire or cancel the share in whole or in part otherwise 
than on a conversion or exchange of the share that meets the 
conditions set out in clauses (a)(i1i)(A) and (B), 


(ii) to reduce the paid-up capital of the corporation in respect 
of the share otherwise than on a conversion or exchange of 
the share that meets the conditions set out in clauses 
(a)(ii)(A) and (B), or 

(ili) to make a payment, transfer or other provision (other- 
wise than pursuant to an excluded obligation in relation to 
the share), directly or indirectly, by way of a dividend, loan, 
purchase of shares, financial assistance to any purchaser of 
the share or, where the purchaser is a partnership, the mem- 
bers thereof or in any other manner whatever, that may rea- 
sonably be considered to be a repayment or return of all or 
part of the consideration for which the share was issued or 
for which a partnership interest was issued in a partnership 
that acquires the share, 


within 5 years after the date the share is issued, otherwise than 
as a consequence of an amalgamation of a subsidiary wholly- 
owned corporation, a winding-up of a subsidiary wholly-owned 
corporation to which subsection 88(1) of the Act applies or the 
payment of a dividend by a subsidiary wholly-owned corpora- 
tion to its parent; 

(€) any person or partnership can reasonably be expected to ef- 
fect, within 5S years after the date the share is issued, any under- 
taking which, if it were in effect at the time the share was issued, 
would result in the share being a prescribed share by reason of 
paragraph (c); or 

(f) it may reasonably be expected that, within 5 years after the 
date the share is issued, 


(i) any of the terms or conditions of the share or any existing 
agreement relating to the share or its issue will thereafter be 
modified, or 


(ii) any new agreement relating to the share or its issue will 
be entered into, 


in such a manner that the share would be a prescribed share if it 
had been issued at the time of the modification or at the time 
when the new agreement is entered into. 


Related Provisions: Reg. 6202.1(1.1), (2.1) — Prescribed right; Reg. 6202.1(3) — 
Dividend entitlement and liquidation entitlement; 
deemed not to be undertaking. 


Selected Cases [Reg. 6202.1(1)]: Furukawa v. R., Ib ES) pM Cai INC oe AD CE HUES) 


(For share to be prescribed, must be obligation to repay directly or indirectly considera- 
tion for share). 


Reg. 6202.1(4) — Agreement 


Proposed Addition — - Reg. 6202.1(1. 1) 


(1.1) [Flow-through shares — prescribed. right] soon the 
purpose of the definition “flow- through share” in subsection 
66(15) of the Act, a new right to acquire a share of the capital — 


stock a a corporation is a prescribed right if, at the time the right — 
is issue 


(a) the amount that the elder of the is is ane to receive 
in respect of the right on the dissolution, liquidation or wind- 
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ing-up of the corporation or on the redemption, acquisition or 
cancellation of the right by the corporation or by specified per- 


sons in relation to the corporation (referred to in this section as 


the “liquidation entitlement” of the right) can reasonably be 
considered to be, by way of a formula or otherwise, fixed, lim- 
ited to a maximum or established to De not less than a 
minimum; ~ 


(b) the right is convertible or exchangeable into another secur- 
ity issued by the corporation unless 


-() the right is convertible or exchangeable only i into 


(A) a share of the corporation iat if issued would not 


be a prescribed share, 


(B) another right (including a se 


. fant) that | . 
(1) if it were issued, would not ribed right, - 
and _ 


(I) if it were exercised, woald allo ¢ person ex- 
ercising it to acquire only a share of the corporation 
that, if the share were issued, would not be a De 
scribed share, or . 


© both a share described in einiee (A) and. a aright = 
scribed in clause (B), and. 


(ii) all the consideration receivable by the holder on the — 


- conversion or exchange of the right is the share described 
in clause (A) or the right described i in clause (B), or he as 
the case may be; 


(c) any person or partnership has, either absolutely or contin- 
gently, an obligation (other than an excluded obligation in rela- 
tion to the right) : 


(@) to provide assistance, 
(ii) to make a loan or payment, 


(iii) to transfer property, or 


(iv) to otherwise confer a benefit by 


mn whatever, 
including the payment of a dividend 


either immediately or in the future, that can reasonably be bonsid- | 


ered to be, directly or indirectly, a repayment or return by the cor- 
poration or a specified person in relation to the corporation of all 
or part of the consideration for which the right was issued or for 
which a partnership interest was issued in a partnership that ac- 
quires the right; 


_(d) any person or partnership has, either absolutely or contin- 
gently, an obligation (other than an excluded obligation in rela- 
tion to the right) to effect any undertaking, either immediately — 
or in the future, with respect to the right or the agreement 


under which the right is issued (including any guarantee, se- 


curity, indemnity, covenant or agreement and) including the © 


lending of funds to or the placing of amounts on deposit with, 
or on behalf of, the holder of the right or where the holder is a 
partnership, the members of the partnership or specified per- 
sons in relation to the holder or the members of the partner- 
ship, as the case may be) that can reasonably be considered to 
have been given to ensure, directly or indirectly, that 


(i) any loss that the holder of the right and, where the 
holder is a partnership, the members of the partnership or 
specified persons in relation to the holder or the members 
of the partnership, as the case may be, may sustain because 
of the holding, ownership or disposition of the right or any 
other property is limited in any respect, or 


(ii) the holder of the right and, where the holder is a part- 
nership, the members of the partnership or specified per- 
sons in relation to the holder or the members of the partner- 
ship, as the case may be, will derive earnings, because of 
the holding, ownership or disposition of the right or any 
other property; 


y a war- 
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(e) the corporation or a specified person in relation to the cor- 
= poration can reasonably be expected 


wo to acquire or cancel the right in whole or in part other: 
_ wise than on a conversion or exchange of the right that 
meets the conditions set out in subparagraphs (b)(i) and (i), 
oO 
(i) io fake a payment, transfer or other provision GGther 
_ wise than pursuant to an excluded obligation in relation to 
_ the right), directly or indirectly, by way of a dividend, loan, 
__ purchase of shares, financial assistance to any purchaser of 
_ the right or, where the purchaser is a partnership, the mem- 
_bers of the partnership or in any other manner whatever, 
that can reasonably be considered to be a repayment or re- 
turn of all or part of the consideration for which the right 
was issued or for which ; artnership ir interest was issued in 
a partnership that acqu es ght, 


within 5 years after the da ght is, issued, otherwise than 

as a consequence of an amalgamation of a subsidiary wholly- 

owned corporation, a winding-up of @ subsidiary wholly- 

owned corporation to which subsection 88(1) of the Act ap- 

plies or the payment of a dividend by a subsidiary wholly- 
- owned corporation to its parent; 


_ (f) any person or partnership can reasonably be expected to ef- 
fect, within 5 years after the day the right is issued, any under-_ 
king which, if it were in effect at the time the right was is-_ 
ould result in the right being a prescribed right because 
; graph @); 

can reasonably be expected that, within 5 years after the 
he right is issued, 


—@ any of the terms or conditions of the right or any ex- 
isting agreement relating to the right or its issue will be 
modified, or 


(ii) any new agreement relating to the right or its issue will 
be entered into, 


in such a manner that the right would be a prescribed right if it 
had been issued at the time o ‘Modification or at the time the 
new agreement is entered int 


(h) it can reasonably be expected a the abt if exercised, 
would allow the person exercising the right to acquire a share 
in a corporation that, if that share were issued, would become a 
prescribed share within 5 oe after the day the right was 
issued. 

Application: The December 20, 2002 draft sep dations (Appendix F, flow-through 


shares — prescribed right), subsec. 1(2), will add subsec. 6202.1(1.1), applicable to 
shares and rights issued under an agreement made after December 20, 2002. 


Te chnical Notes: See under Reg, 6202.1(1)(a)(iii), 


d Provisions: Reg. 6202.1(3) — Dividend entitlement and liquidation enti- 
tlemen: ; Reg. 6202.14) — Agreement deemed not to be undertaking. 


(2) [Flew-through shares — prescribed share] — For the 
purposes of the definition “flow-through share” in subsection 
66(15) of the Act, a new share of the capital stock of a corporation 
is a prescribed share if 
(a) the consideration for which the share is to be issued is to be 
determined more than 60 days after entering into the agreement 
pursuant to which the share is to be issued; 


(b) the corporation or a specified person in relation to the corpo- 
ration, directly or indirectly, 


(1) provided assistance, 

(ii) made or arranged for a loan or payment, 

(iii) transferred property, or 

(iv) otherwise conferred a benefit by any means whatever, 

including the payment of a dividend, 
for the purpose of assisting any person or partnership in acquir- 
ing the share or any person or partnership in acquiring an inter- 
est in a partnership acquiring the share (otherwise than by reason 
of an excluded obligation in relation to the share); or 
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(c) the holder of the share or, where the holder is a partnership, a _ ed 
member thereof, has a right under any agreement or arrangement Cl) were renal Sustione Hee to ‘subparagraphs 
entered into under circumstances where it is reasonable to con- _ C.1I)@)@ and where ital a me | 
sider that the agreement or arrangement was contemplated at or | — | _ acquire a share : 

before the time when the agreement to issue the share was en- 
tered into, 


(II) of a corporation that poco. a ‘mutual 
(1) to dispose of the share, and _ poration within 90 days after the ees of the 
(ii) through a transaction or event or a series of transactions = aquired right. : - 
or events contemplated by the agreement or arrangement, to Application: The December 20, 2002 draft regulations (Appenc -F, flow- through 
acquire a share (referred to in this paragraph as the “acquired | shares — prescribed right), subsec. 1(3), will add subsec. 6202.1(2.1), applicable to 
share”) of the capital stock of another corporation that would | shares and rights issued under an agreement made after December 20, 2002. 

be a prescribed share under subsection (1) if the acquired Technical Notes: See under Reg. 6202.1(1)(a)(iii). . 
share were issued at the time the share was issued, other than | Related Provisions: ITA 248(10) — Series of transactions. 

a share that would not be a prescribed share if subsection (1) 
were read without reference to subparagraphs (a)(iv) and | (3) [Dividend entitlement and liquidation entitlement] — 


(d)(i) and (11) thereof where the acquired share is a share For the purposes of subsection (1), 
(A) of a mutual fund corporation, or (a) the dividend entitlement of a share of the capital stock of a 
(B) of a corporation that becomes a mutual fund corpora- corporation shall be deemed not to be fixed, limited to a maxi- 
tion within 90 days after the acquisition of the acquired mum or established to be not less than a minimum where all 


dividends on the share are determined solely by reference to a 
multiple or fraction of the dividend entitlement of another share 
Lane of the capital stock of the corporation, or of another corporation 
Proposed Addition — Reg. 6202.1(2.1) | that controls the corporation, where the dividend entitlement of 
that other share is not described in subparagraph (1)(a)(i); and 


share. 
Related Provisions: ITA 248(10) — Series of transactions. 


(2. 1) [Prescribed right] —For the purpose of the definition | 


“flow-through share” in subsection 66(15) of the Act, a new right (b) the liquidation entitlement of a share of the capital stock of a 
is a prescribed right if corporation shall be deemed not to be fixed, limited to a maxi- 


id f hich th h ig di mum or established to be not less than a minimum where all the 
(a) the consideration for which the new right is to be issued is liquidation entitlement is determinable solely by reference to the 
to be determined more than 60 days after entering into the 


hich th i; b is liquidation entitlement of another share of the capital stock of 
agreement pursuant to which the new right is to be issue the corporation, or of another corporation that controls the cor- 


(b) the corporation or a specified person in relation to the cor- poration, where the liquidation entitlement of that other share is 
poration, directly or indirectly, _ not described in subparagraph (1)(a)(ii). 
(i) provided assistance, o 7 Proposed Amendment — Reg. 6202.1(3) 


(ii) made or arranged io a loan or payment, 
(iii) transferred property, or 


(iv) otherwise conferred a benefit by any means whatever, 
including the payment of a dividend, 


(3) [Dividend entitlement and liquidation entitlement] = - 
For the purposes of subsections (1) and (1.1), 


(a) the dividend entitlement of a share of the epinal stock of . 
_ corporation is deemed not to be fixed, limited to a maximum 


for the purpose of assisting any person or partnership to acquire _ or established to be not less than a minimum where all divi- 
the new right or any person or partnership to acquire an interest in dends on the share are determined solely by reference to a 
a partnership acquiring the new right (otherwise than because of multiple or fraction of the dividend entitlement of another | 
an excluded obligation in relation to the new right); or : share of the capital stock of the corporation, or of another cor-- 


(c) the holder of the new right or, where the holder is a. partner- 
ship, a member of the partnership, has a right under any agree- 
ment or arrangement entered into under circumstances where it 
is reasonable to consider that the agreement or arrangement 
was contemplated at or before the time the agreement to issue — 
the new right was entered into, 


(i) to dispose of the new right, and 


(ii) through a transaction or event or a series of transactions 
or events contemplated by the agreement or tie aie a 
to acquire 


(A) a share (referred to in this paragraph as the “ac- 
quired share”) of the capital stock of another corpora- 
tion that would be a prescribed share under subsection 
(1) if the acquired share were issued at the time the new 
right was issued, other than a share that would not be a 
prescribed share if subsection (1) were read without ref- 
erence to subparagraphs (1)(a)(iv) and (1)(d)(i) and (ii) 
where the acquired share is a share 
(D of a mutual fund corporation, or 


(ID of a corporation that becomes a mutual fund cor- 
poration within 90 days after the acquisition of the 
acquired share, or 


(B) a right (referred to in this paragraph as the “acquired 
right’) to acquire a share of the capital stock of another 
corporation that would, if it were issued at the time the 
new right was issued, be a prescribed right, other than a 


poration that controls the corporation, where the dividend enti- 

tlement of that other share is not described in subparagraph 

(1)(a)@); and 

(b) the liquidation entitlement of a share of the capital stock of 
a corporation, or of a right to acquire a share of the capital 
stock of the corporation, as the case may be, is deemed not to 

be fixed, limited to a maximum or a eee to - not less 

than a minimum where 


(i) all the liquidation entitlement is ceferaunable oe yy : 
reference to 


(A) the liquidation entitlement of oe. hie of the 
capital stock of the corporation (or a share of the capital 
stock of another corporation that controls the corpora- 
tion), or 


(B) the liquidation entitlement of a con to acquire the - 
capital stock of the corporation (or another corporation 
that controls the corporation), 


(ii) the liquidation entitlement described | in clause G)(A), if 
any, is not described in subparagraph (1)(a)Gi), and 

(iii) the liquidation entitlement described in clause (i)(B), if 
any, is not described in subparagraph (1.1)(a)(i). 


Application: The December 20, 2002 draft regulations (Appendix F, flow-through 
shares — prescribed right), subsec. 1(4), will amend subsec. 6202. 1(3) to read as 


above, applicable to shares and rights issued under an agreement made after Decem- 
ber 20, 2002. 


Technical Notes: See under Reg. 6202.1 (1)(ay(iti, 
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(4) [Agreement deemed not to be undertaking] — For the 
purposes of paragraphs (1)(c) and (e), an agreement entered into be- 
tween the first holder of a share and another person or partnership 
for the sale of the share to that other person or partnership for its 
fair market value at the time the share is acquired by the other per- 
son or partnership (determined without regard to the agreement) 
shall be deemed not to be an undertaking with respect to the share. 


Proposed Amendment — Reg. 6202. 1(4) 


(4) For the purposes of paragraphs (1)(c) and (e) and (1. 1d) sd 
(f), an agreement entered into between the first holder of a share 
or right and another person or partnership for the sale of the share — 
or right to that other person or partnership for its fair market value 
at the time the share or right is acquired by the other person or 
partnership (determined without regard to the agreement) is 
deemed not to be an ee: with respect to the share or right, 
as the case may be. _ 

Application: The December 20, 2002 draft Fae (Appandia F, flow-through 
shares — prescribed right), subsec. 1(4), will amend subsec. 6202.1(4) to read as 


above, applicable to shares ac rights issued under an agreement made after Decem- 
ber 20, 2002. 


Technical Notes: Sce under Reg. 6202.1(1)(a)(iii). 


(5) [Definitions] — For the purposes of section 6202 and this 
section, 


“excluded obligation”, in relation to a share issued by a corpora- 
tion, means 


(a) an obligation of the corporation 


(i) with respect to eligibility for, or the amount of, any assis- 
tance under the Canadian Exploration and Development In- 
centive Program Act, the Canadian Exploration Incentive 
Program Act, the Ontario Mineral Exploration Program Act, 
1989, Statutes of Ontario 1989, c. 40, or the Mineral Explo- 
ration Incentive Program Act (Manitoba), Statutes of Mani- 
toba 1990-91, c. 45, or 


(ii) with respect to the making of an election respecting such 
assistance and the flowing out of such assistance to the 
holder of the share in accordance with any of those Acts, 


(a.1) an obligation of the corporation, in respect of the share, to 
distribute an amount that represents a payment out of assistance 
to which the corporation is entitled 
(i) under section 25.1 of the Income Tax Act, Revised Stat- 
utes of British Columbia, 1996, c. 215, and 
(ii) as a consequence of the corporation making expenditures 
funded by consideration received for shares issued by the 
corporation in respect of which the corporation purports to 
renounce an amount under subsection 66(12.6) of the Act, 
and 
(b) an obligation of any person or partnership to effect an under- 
taking to indemnify a holder of the share or, where the holder is 
a partnership, a member thereof, for an amount not exceeding 
the amount of any tax payable under the Act or the laws of a 
province by the holder or the member of the partnership, as the 
case may be, as a consequence of 
(i) the failure of the corporation to renounce an amount to the 
holder in respect of the share, or 
(ii) a reduction, under subsection 66(12.73) of the Act, of an 
amount purported to be renounced to the holder in respect of 
the share; 


Proposed Amendment — Reg. 6202.1(5)“excluded 
obligation” 


“excluded obligation” in relation to a share or new right issued 
by a corporation, means 
(a) an obligation of the corporation 
(i) with respect to eligibility for, or the amount of, any as- 
sistance under the Canadian Exploration and Development 
Incentive Program Act, the Canadian Exploration Incentive 


Program Act, the Ontario Mineral Exploration Program 
Act, 1989, Statutes of Ontario 1989, c. 40, or the Mineral 
Exploration Incentive fee Act (Manitoba), Statutes of 
Manitoba 1990-91, c. 45, or. 


(ii) with respect to the making of a an election respecting 
such assistance and the flowing out of such assistance to 
the holder of the share or ne new right in accordance with 
any of those Acts, 


(b) an obligation of the corporation, in respect of the share or 
the new right, to distribute an amount that represents a pay- 
_ ment out of assistance to which the corporation is entitled 


(i) as a consequence of the corporation making expendi- 
_ tures funded by consideration received for shares or new 
ts issued by the corporation in respect of which the cor- 
ation purports to renounce an amount under subsection 
66(12.6) of the Act, and 


- Gy under s section 25.1 of the Income Tax Act, Revised Stat- 
utes of British Columbia, 1996, c. 215, or 


(c) an obligation of any person or partnership to effect an un- 
dertaking to indemnify a holder of the share or the new right 
or, where the holder is a partnership, a member of the partner- 
ship, for an amount not exceeding the amount of any tax paya- 

_ ble under the Act or the laws of a province by the holder or the 
member of the Papo ep, as the case may be, as a conse- 
quence of 


(i) the failure of the corpor 10 renounce an amount to 
the holder in respect of the share or the new right, or 


(ii) a reduction, under subsection 66(12.73) of the Act, of 
an amount purported to be renounced to the holder in re- 
spect of the share or the new right; 
Application: The December 20, 2002 draft regulations (Appendix F, flow-through 
shares — prescribed right), subsec. 1(5), will amend the definition “excluded obliga- 
tion” in subsec. 6202.1(5) to read as above. applicable to shares and rights issued 
greement made after December 20, 2002. 


hn ( al Notes: See under Reg. 6202.1(1)(a)(iii). 


__ Proposed Addition — Reg. 
6202.1(5)“new right” 


“new right” means a right that is issued after December 20, 2002 
to acquire a share of the capital stock of a corporation, other than 
a right that is issued at a particular time before 2003, 


(a) pursuant to an agreement in writing made on or before De- 
cember 20, 2002, 


(b) as part of a distribution of rights to the public made in ac- 
cordance with the terms of a prospectus, preliminary prospec- 
tus, registration statement, offering memorandum or notice, re- 
quired by law to be filed before distribution of the rights 
begins, filed on or before December 20, 2002 with a public 
authority in Canada in accordance with the securities legisla- 
tion of the province in which the rights are distributed, or 


(c) to a partnership interests in which were issued as part of a 
distribution to the public made in accordance with the terms of 
a prospectus, preliminary prospectus, registration statement, 
offering memorandum or notice, required by law to be filed 
before distribution of the interests begins, filed on or before 
December 20, 2002 with a public authority in Canada in accor- 
dance with the securities legislation of the province in which 
the interests are distributed, where all interests in the partner- 
ship issued at or before the particular time were issued 


(i) as part of the distribution, or 
(ii) before the beginning of the distribution; 


Application: The December 20, 2002 draft regulations (Appendix F, flow-through 
shares — prescribed right), subsec. 1(6), will add the definition “new right” to sub- 
sec. 6202.1(5), applicable to shares and rights issued under an agreement made after 
December 20, 2002. 


Technical Notes: See under Reg. 6202.1(1)(a)(ili). 
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Reg. 
S. 6202.1(5) new 


‘new share’? means a share of the capital stock of a corporation 
issued after June 17, 1987, other than a share issued at a particular 
time before 1989 


(a) pursuant to an agreement in writing entered into before June 
18, 1987, 


(b) as part of a distribution of shares to the public made in accor- 
dance with the terms of a prospectus, preliminary prospectus, re- 
gistration statement, offering memorandum or notice, required 
by law to be filed before distribution of the shares begins, filed 
before June 18, 1987 with a public authority in Canada in accor- 
dance with the securities legislation of the province in which the 
shares were distributed, or 


(c) to a partnership in which interests were issued as part of a 
distribution to the public made in accordance with the terms of a 
prospectus, preliminary prospectus, registration statement, offer- 
ing memorandum or notice, required by law to be filed before 
distribution of the interests begins, filed before June 18, 1987 
with a public authority in Canada in accordance with the securi- 
ties legislation of the province in which the interests were dis- 
tributed, where all interests in the partnership issued at or before 
the particular time were issued as part of the distribution or prior 
to the beginning of the distribution; 


“specified person’’, in relation to any particular person, means an- 
other person with whom the particular person does not deal at arm’s 
length or any partnership or trust of which the particular person or 
the other person is a member or beneficiary, respectively. 


Related Provisions: ITA 96(2.2)(d)(vii) — Exclusion from limited partnership at- 
risk rules; ITA 143.2(3)(b)Gv) — Exclusion from tax shelter at-risk adjustments. 


History: The opening words of subsec. 6202.1(1) amended by P.C. 2000-1096, sub- 
sec. 1(1), July 27, 2000, Canada Gazette, Part Il, August 16, 2000, applicable after July 
31, 1998. 


The opening words of subsec. 6202.1(2) amended by P.C. 2000-1096, subsec. 1(2), 
July 27, 2000, Canada Gazette, Part II, August 16, 2000, applicable after July 31, 
1998. 


Para. (a.1) of the definition “excluded obligation” in subsec. 6202.1(5) added by P.C. 
2000-1096, subsec. 1(4), July 27, 2000, Canada Gazette, Part Il, August 16, 2000, ap- 
plicable after July 31, 1998. 


Subpara. (b)(ii) of the definition “excluded obligation” amended by P.C. 1999-196, s. 
3, February 11, 1999, Canada Gazette, Part Il, March 3, 1999, applicable to renuncia- 
tions purported tobe made after 1996. 


Subpara. (a)(i) of “excluded obligation” substituted by P.C. 1994-618, s. 1, April 21, 
1994, Canada Gazette, Part I, May 4, 1994, applicable to shares issued after February 
1992. 


Subparas. (a)(i), (ii) of “excluded obligation” amended by P.C. 1991-2475, s. 1, De- 
cember 12, 1991, Canada Gazette, Part Il, January 1, 1992, applicable in respect of 
shares issued after May 3, 1990. 


S. 6202.1 added by P.C. 1990-51, s. 2, January 18, 1990, Canada Gazette, Part Il, 
January 31, 1990. Paras. 6202.1(2)(a) and (b) are applicable in respect of shares issued 
after December 15, 1987, other than a share issued at a particular time 


(a) pursuant to an agreement in writing entered into before December 16, 1987; 


(b) as part of a distribution of shares to the public made in accordance with the 
terms of a prospectus,. preliminary prospectus, registration statement, offering 
memorandum or notice, required by law to be filed before distribution of the shares 
begins, filed before December 16, 1987 with a public authority in Canada in accor- 
dance with the securities legislation of the province in which the shares were dis- 
tributed; or 


(c) to a partnership in which interests were issued as part of a distribution to the 
public made in accordance with the terms of a prospectus, preliminary prospectus, 
registration statement, offering memorandum or notice, required by law to be filed 
before distribution of the interests begins, filed before December 16, 1987 with a 
public authority in Canada in accordance with the securities legislation of the prov- 
ince in which the interests were distributed, where all interests in the partnership 
issued at or before the particular time were issued as part of the distribution or 
prior to the beginning of the distribution. 


The remainder of s. 6202.1 is applicable in respect of shares issued after June 17, 1987. 


Definitions [Reg. 6202.1]: “amount” — ITA 248(1); “‘arm’s length” — ITA 251(1); 
“Canada” — ITA 255, Interpretation Act 35(1); “corporation” — ITA 248(1), Interpre- 
tation Act 35(1); “disposition” —ITA 248(1); “dividend” —ITA 248(1); “excluded 
obligation” — Reg. 6202.1(5); “mutual fund corporation” — ITA 131(8), 248(1); “new 
right”, “new share” — Reg. 6202.1(5); “paid-up capital” — ITA 89(1), 248(1); “per- 
son”, “prescribed” — ITA 248(1); “prescribed right” — Reg. 6202.1(1.1), (2.1); “pro- 
perty”’ — ITA 248(1); “province”, “security” — Interpretation Act 35(1); “series” — 
ITA 248(10); “share”, “subsidiary wholly-owned corporation” — ITA 248(1); “speci- 


Income Tax Regulations 


fied person” — Reg. 6202.1(5); “trust” — ITA 104(¢1), 248(1), (3); “undertaking” — 
Reg. 6202.1(4); “writing” — Interpretation Act 35(1). 


Interpretation Bulletins: IT-503: Exploration and development shares (archived). 


6203. (1) [Share-purchase tax credit] — For the purposes of 
subsection 192(6) of the Act, a prescribed share of the capital stock 
of a taxable Canadian corporation is a share (other than a share ac- 
quired by a taxpayer under circumstances referred to in section 66.3 
of the Act, a share acquired as consideration for a disposition of 
property in respect of which an election was made under subsection 
85(1) or (2) of the Act and a share that can be considered to have 
been issued, directly or indirectly, for consideration that includes 
other shares of the capital stock of the corporation) where, at the 
time it is issued, 


(a) under the terms or conditions of the share or any agreement 
in respect of the share or its issue, 


(i) the amount of the dividends (in this section referred to as 
the “dividend entitlement”) that the corporation may declare 
or pay on the share is not limited to a maximum amount or 
fixed at a minimum amount at that time or any time thereaf- 
ter by way of a formula or otherwise, 


(ii) the amount (in this section referred to as the “liquidation 
entitlement’’) that the holder of the share is entitled to receive 
on the share on the dissolution, liquidation or winding-up of 
the corporation is not limited to a maximum amount or fixed 
at a minimum amount by way of a formula or otherwise, 


(iti) the share cannot be converted into any other security, 
other than into another security of the corporation that would, 
if it were issued for consideration that does not include other 
shares of the capital stock of the corporation, be a prescribed 
share, 


(iv) the holder of the share cannot at that time or at any time 
thereafter cause the share to be redeemed, acquired or can- 
celled by the corporation or any specified person in relation 
to the corporation, except where the redemption, acquisition 
or cancellation is required pursuant to a conversion that is not 
prohibited by subparagraph (iii), 

(v) no person or partnership has, either absolutely or contin- 
gently, an obligation to reduce, or to cause the corporation to 
reduce, at that time or at any time thereafter, the paid-up cap- 
ital in respect of the share, except where the reduction is re- 
quired pursuant to a conversion that is not prohibited by sub- 
paragraph (iii), 

(vi) no person or partnership has, either absolutely or contin- 
gently, an obligation at that time or at any time thereafter to 


(A) provide assistance to acquire the share, 
(B) make a loan or payment, 
(C) transfer property, or 


(D) otherwise confer a benefit by any means whatever, 
including the payment of a dividend, 


that may reasonably be considered to be, directly or indi- 
rectly, a repayment or return by the corporation or a specified 
person in relation to the corporation of all or part of the con- 
sideration for which the share was issued, 


(vii) neither the corporation nor any specified person in rela- 
tion to the corporation has, either absolutely or contingently, 
the right or obligation to redeem, acquire or cancel, at that 
ume or at any time thereafter, the share in whole or in part 
other than for an amount that approximates the fair market 


value of the share (determined without reference to any such 
right or obligation), and 


(vil) no person or partnership has, either absolutely or con- 
tingently, an obligation to provide, at that time or at any time 
thereafter, any form of undertaking with respect to the share 
(including any guarantee, security, indemnity, covenant or 
agreement and including the lending of funds to or the plac- 
ing of amounts on deposit with, or on behalf of, the holder of 
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the share or any specified person in relation to holder) that 
may reasonably be considered to have been given to ensure 
that 


(A) any loss that the holder of the share may sustain by 
virtue of the holding, ownership or disposition of the 
share is limited in any respect, or 


(B) the holder of the share will derive earnings by virtue 
of the holding, ownership or disposition of the share; 


(b) the corporation or a specified person in relation to the corpo- 
ration cannot reasonably be expected to, within two years after 
the time the share is issued, 


(i) acquire or cancel the share in whole or in part, 


(i1) reduce the paid-up capital of the corporation in respect of 
the share, or 


(iii) make a payment, transfer or other provision, directly or 
indirectly, by way of a dividend, loan, purchase of shares, 
financial assistance to any purchaser of the share or in any 
other manner whatever, that may reasonably be considered to 
be a repayment or return of all or part of the consideration for 
which the share was issued 


otherwise than as a consequence of the payment of a dividend 
paid by a subsidiary wholly-owned corporation to its parent, of 
an amalgamation of a subsidiary wholly-owned corporation or 
of a winding-up to which subsection 88(1) of the Act applies; 


(c) no person or partnership can reasonably be expected to pro- 
vide, within two years after the time the share is issued, any 
form of undertaking with respect to the share (including any 
guarantee, security, indemnity, covenant or agreement and in- 
cluding the lending of funds to, or the placing of amounts on 
deposit with, or on behalf of, the holder of the share or any spec- 
ified person in relation to the holder); and 


(d) it cannot reasonably be expected that any of the terms or 
conditions of the share or any existing agreement in respect of 
the share or its issue will thereafter be modified or amended, or 
that any new agreement in respect of the share or its issue will 
be entered into, within two years after the time the share is is- 
sued, in such a manner that the share would not be a prescribed 
share if it had been issued at the time of such modification or 
amendment or at the time the new agreement is entered into. 


(2) [Interpretation] — For the purposes of subsection (1), 


(a) the dividend entitlement of a share of the capital stock of a 
corporation shall be deemed not to be limited to a maximum 
amount or fixed at a minimum amount where it may reasonably 
be considered that all or substantially all of the dividend entitle- 
ment is determinable by reference to the dividend entitlement of 
another share of the capital stock of the corporation that meets 
the requirements of subparagraph (1)(a)(i); 


(b) the liquidation entitlement of a share of the capital stock of a 
corporation shall be deemed not to be limited to a maximum 
amount or fixed at a minimum amount where it may reasonably 
be considered that all or substantially all of the liquidation enti- 
tlement is determinable by reference to the liquidation entitle- 
ment of another share of the capital stock of the corporation that 
meets the requirements of subparagraph (1)(a)(i1); 


(c) where a corporation has merged or amalgamated with one or 
more other corporations, the corporation formed as a result of 
the merger or amalgamation shall be deemed to be the same cor- 
poration as, and a continuation of, each of its predecessor corpo- 
rations and a share issued on the merger or amalgamation as 
consideration for another share shall be deemed to be the same 
share as the share for which it was issued but this paragraph 
does not apply if the share issued on the merger or amalgama- 
tion is not a prescribed share at the time of its issue; and 


(d) an agreement entered into between the first purchaser of a 
share and another person or partnership, other than a specified 
person in relation to the corporation issuing the share, for the 


Reg. 
S. 6204(1)(a)(vi) 


sale of the share to that other person or partnership shall be 
deemed not to be an undertaking with respect to the share. 


(3) [“Specified person”] — For the purposes of subsections (1) 
and (2), “specified person”, in relation to a corporation or a holder 
of a share, as the case may be (in this subsection referred to as the 
“taxpayer”), means any person or partnership with whom the tax- 
payer does not deal at arm’s length or any partnership or trust of 
which the taxpayer (or a person or partnership with whom the tax- 
payer does not deal at arm’s length) is a member or beneficiary, 
respectively. 

History: S. 6203 added by P.C. 1986-2770, s. 8, December 11, 1986, Canada Gazette, 
Part II, December 24, 1986, effective from May 23, 1985. 

Definitions [Reg. 6203]: “amount” — ITA 248(1); “arm’s length” —ITA 251(1); 
“corporation” —ITA 248(1), Interpretation Act 35(1); “disposition” —ITA 248(1); 
“dividend” — ITA 248(1); “dividend entitlement” — Reg. 6203(1)(a)(i), 6203(2)(a) 
“liquidation entitlement” — Reg. 6203(1)(a)(ii), 6203(2)(b); “paid-up capital’ — ITA 
89(1), 248(1); “person”, “prescribed”, “property” —ITA 248(1); “security” — Inter- 
pretation Act 35(1); “share” — ITA 248(1); “specified person” — Reg. 6203(3); “sub- 
sidiary wholly-owned corporation” — ITA 248(1); “taxable Canadian corporation” — 
ITA 89(1), 248(1); “taxpayer” —ITA 248(1); “trust” —ITA 104(1), 248(1), (3): 


6204. (1) [Employee stock option deduction — prescribed 
share] — For the purposes of paragraph 110(1)(d) of the Act, a 
share is a prescribed share of the capital stock of a corporation at 
the time of its sale or issue, as the case may be, where, at that time, 


roposed Amendment — Reg. 6204(1) opening words 


or the purposes of paragraph 110(1)(d) and section 44. T of 
Act, a share is a prescribed share of the capital stock of a cor- — 
poration at the time of its sale or issue, as the case may be, Where, 
at that time, 

Application: The ‘March iG 2001 draft econ (capital gains deferral — eligi- 
ble small business investments), subsec. 1(1), will amend the opening words of sub- 
sec. 6204(1) to read as above, aes in — of dispositions that occur after 
February 27,2000, S 

Technical Notes: Subsection 6204(1) prescribes a common share for the purposes 
of paragraph 110(1)(d) of the Act. The subsection is amended to have it also apply 
for the purposes of section 44.1 of the Act {small business share rollover — ed.]. 


(a) under the terms or conditions of the share or any agreement 
in respect of the share or its issue, 


(i) the amount of the dividends (in this section referred to as 
the “dividend entitlement”) that the corporation may declare 
or pay on the share is not limited to a maximum amount or 
fixed at a minimum amount at that time or at any time there- 
after by way of a formula or otherwise, 


(11) the amount (in this section referred to as the “liquidation 
entitlement”) that the holder of the share is entitled to receive 
on the share on the dissolution, liquidation or winding-up of 
the corporation is not limited to a maximum amount or fixed 
at a minimum amount by way of a formula or otherwise, 


(i11) the share cannot be converted into any other security, 
other than into another security of the corporation or of an- 
other corporation with which it does not deal at arm’s length 
that is, or would be at the date of conversion, a prescribed 
share, 


(iv) the holder of the share cannot at that time or at any time 
thereafter cause the share to be redeemed, acquired or can- 
celled by the corporation or any specified person in relation 
to the corporation, except where the redemption, acquisition 
or cancellation is required pursuant to a conversion that is not 
prohibited by subparagraph (111), 

(v) no person or partnership has, either absolutely or contin- 
gently, an obligation to reduce, or to cause the corporation to 
reduce, at that time or at any time thereafter, the paid-up cap- 
ital in respect of the share, except where the reduction is re- 
quired pursuant to a conversion that is not prohibited by sub- 
paragraph (iii), and 

(vi) neither the corporation nor any specified person in rela- 
tion to the corporation has, either absolutely or contingently, 
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the right or obligation to redeem, acquire or cancel, at that 
time or any later time, the share in whole or in part other than 
for an amount that approximates the fair market value of the 
share (determined without reference to any such right or obli- 
gation) or a lesser amount; 


(b) the corporation or a specified person in relation to the corpo- 
ration cannot reasonably be expected to, within two years after 
the time the share is sold or issued, as the case may be, redeem, 
acquire or cancel the share in whole or in part, or reduce the 
paid-up capital of the corporation in respect of the share, other- 
wise than as a consequence of 


(i) an amalgamation of a subsidiary wholly-owned 


corporation, 


(i1) a winding-up to which subsection 88(1) of the Act ap- 
plies, or 


(iii) a distribution or appropriation to which subsection 84(2) 
of the Act applies; and 


(c) it cannot reasonably be expected that any of the terms or con- 
ditions of the share or any existing agreement in respect of the 
share or its sale or issue will be modified or amended, or that 
any new agreement in respect of the share, its sale or issue will 
be entered into, within two years after the time the share is sold 
or issued, in such a manner that the share would not be a pre- 
scribed share if it had been sold or issued at the time of such 
modification or amendment or at the time the new agreement is 
entered into. 


Related Provisions: Reg. 6204(2) — Rules. 


(2) [Rules] — For the purposes of subsection (1), 


(a) the dividend entitlement of a share of the capital stock of a 
corporation shall be deemed not to be limited to a maximum 
amount or fixed at a minimum amount where it may reasonably 
be considered that all or substantially all of the dividend entitle- 
ment is determinable by reference to the dividend entitlement of 
another share of the capital stock of the corporation that meets 
the requirements of subparagraph (1)(a)(1); 


(b) the liquidation entitlement of a share of the capital stock of a 
corporation shall be deemed not to be limited to a maximum 
amount or fixed at a minimum amount where it may reasonably 
be considered that all or substantially all of the liquidation enti- 
tlement is determinable by reference to the liquidation entitle- 
ment of another share of the capital stock of the corporation that 
meets the requirements of subparagraph (1)(a)(ii); and 


(c) the determination of whether a share of the capital stock of a 
corporation is a prescribed share shall be made without refer- 
ence to a right or obligation to redeem, acquire or cancel the 
share or to cause the share to be redeemed, acquired or cancelled 
where 


(i) the share was issued or sold pursuant to an employee 
share purchase agreement (in this paragraph referred to as 
“the agreement”) to an employee (in this paragraph referred 
to as “the holder’’) of the corporation or of another corpora- 
tion with which the corporation was not dealing at arm’s 
length, 


(ii) the holder was dealing at arm’s length with each corpora- 
tion referred to in subparagraph (i) at the time the share was 
issued or sold, and 


(iii) having regard to all the circumstances, including the 
terms of the agreement, it can reasonably be considered that 


(A) the amount payable on the redemption, acquisition or 
cancellation (in this clause and in clause (B) referred to as 
the “acquisition”) of the share will not exceed 


(1) the adjusted cost base to the holder of the share im- 
mediately before the acquisition, where the acquisition 
was provided for in the agreement and the principal 
purpose for its provision was to protect the holder 
against any loss in respect of the share, or 
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(II) the fair market value of the share immediately 
before the acquisition, where the acquisition was pro- 
vided for in the agreement and the principal purpose 
for its provision was to provide the holder with a mar- 
ket for the share, and 


(B) no portion of the amount payable on the acquisition of 
the share is directly determinable by reference to the prof- 
its of the corporation, or of another corporation with 
which the corporation does not deal at arm’s length, for 
all or any part of the period during which the holder 
owned the share or had a right to acquire the share, unless 
the reference to the profits of the corporation or the other 
corporation is only for the purpose of determining the fair 
market value of the share pursuant to a formula set out in 
the agreement. 


Proposed Amendment — Reg. 6204(2) 
Letter from Dept. of Finance, March 30, 2005: oo. 


Dear [xxx] 


This is in reply to your letter of October 15, 2004, requesting a change to section 6204 
of the Income Tax Regulations, which sets out eligibility requirements for an employee 
stock option share to be a prescribed share as required to qualify for the stock option 
deduction under paragraph 110(1)(d) of the Income Tax Act. | apologize for the delay 
in my response. . 


As you have noted, for a stock option share to be a prescribed share, subparagraph 
6204(1)(a)(iv) requires that the employee not have the right to cause the share to be 
redeemed, acquired or cancelled. However, subsection 6204(2) allows such a right to 
be ignored if certain conditions are met. One such condition is that the right be pro- 
vided for in the employee share purchase agreement under which the share is acquired. 


You describe a situation in which employees exercising options to acquire shares of a 
large taxable Canadian-controlled private corporation are required to be parties to a 
shareholders’ agreement which provides for mandatory redemption and retraction 
rights in certain situations, including death and termination of employment. Since these 
rights are provided for in the shareholders’ agreement, rather than in the employee 
share purchase agreement, the share is precluded from being a prescribed share and the 
employee is denied the stock option deduction. : . 


You note that share liquidity rights are generally contained in a shareholders’ agree- 
ment, or in the rights and restrictions of the shares being acquired. You suggest that it 
is inappropriate to deny prescribed share treatment, and thus access to the stock option 
deduction, simply because liquidity rights are provided in this way. We agree and are 
prepared to recommend an amendment to the Regulations to address this situation. _ 
While | cannot offer any assurance that the recommendation we intend to make in this 
regard will be adopted, | trust that this statement of our position is helpful to you. 
Yours sincerely, - 

Brian Ernewein 

Director, Tax Legislation Division, Tax Policy Branch 


(3) [“Specified person”] — For the purposes of subsection (1), 
specified person”, in relation-to a corporation, means 


(a) any person or partnership with whom the corporation does 
not deal at arm’s length otherwise than because of a right re- 
ferred to in paragraph 251(5)(b) of the Act that arises as a result 
of an offer by the person or partnership to acquire all or substan- 
tially all of the shares of the capital stock of the corporation, or 


(b) any partnership or trust of which the corporation (or a person 
or partnership with whom the corporation does not deal at arm’s 
length) is a member or beneficiary, respectively. 


Related Provisions: Reg. 6204(4) — Interpretation. 


(4) [Interpretation] — For the purposes of subsection (3), the Act 
shall be read without reference to subsection 256(9) of the Act. 


History: Para. 6204(1)(b) amended by P.C. 2003-1497, s. 4, October 2, 2003, Canada 


Gazette, Part Il, October 22, 2003. applicable to options exercised after 1998. 


Subparas. 6204(1)(a)(vi), (2)(c)() and (ii), para. 6204(1)(b), subsec. 6204(3) amended, 
subsec. 6204(4) added, by P.C. 1997-1146, subsecs. 1(1), (3), (2), and (4) respectively, 
August 28, 1997, Canada Gazette, Part II, September 17, 1997. Subpara. 
6204(1)(a\(vi) applicable to shares isssued or sold after 1994; para. 6204(1)(b), sub- 


secs. (3) and (4) applicable to 1996 et seg., and subparas. 6204(2 i) ¢ ii) applica- 
ble to 1985 ef seq eq., and subparas. 6204(2)(c)(i) and (ii) applica: 


Subpara. 6204(1)(b)(i), subsec. 6204(3) amended, para. 6204(2)(c) added, by P.C. 


1994-618, subsecs. 2(1), (3), and (2) respectively, April 21, 1994, Canada Gazette, Part 
Ul, May 4, 1994, applicable to 1985 et seq. 
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Part LXII — Prescribed Securities, Shares and Debt Obligations 


S. 6204 added by P.C. 1986-2770, s. 8, December 11, 1986. Canada Gazette, Part II, 
December 24, 1986, effective from May 23, 1985. 

Definitions [Reg. 6204]: “adjusted cost base” —ITA 54, 248(1); “amount” — ITA 
248(1); “arm’s length” — ITA 251(1); “corporation” — ITA 248(1), Interpretation Act 
35(1); “dividend” —ITA 248(1); “dividend entitlement” — Reg. 6204(1)(a)(i), 
6204(2)(a); “employee” —ITA —_248(1);_— “liquidation _ entitlement” — Reg. 
6204(1)(a)Gi), 6204(2)(b); “paid-up capital” —ITA 89(1), 248(1); “person”, “‘pre- 
scribed” —ITA 248(1); “share”, “subsidiary wholly-owned corporation” — ITA 
248(1); “trust” — ITA 104(1), 248(1), (3). 

Interpretation Bulletins: IT-113R4: Benefits to employees — stock options; IT- 
171R2: Non-resident individuals — computation of taxable income earned in Canada 
and non-refundable tax credits (archived). 


6205. (1) [Capital gains deduction — prescribed share] — 
For the purposes of subsections 110.6(8) and (9) of the Act and sub- 
ject to subsection (3), a prescribed share is a share of the capital 
stock of a corporation where 


(a) under the terms or conditions of the share or any agreement 
in respect of the share or its issue, 


(1) at the time the share is issued, 


(A) the amount of the dividends (in this section referred 
to as the “dividend entitlement”) that the corporation may 
declare or pay on the share is not limited to a maximum 
amount or fixed at a minimum amount at that time or at 
any time thereafter by way of a formula or otherwise, 


(B) the amount (in this section referred to as the “liquida- 
tion entitlement”’) that the holder of the share is entitled to 
receive on the share on the dissolution, liquidation or 
winding-up of the corporation is not limited to a maxi- 
mum amount or fixed at a minimum amount by way of a 
formula or otherwise, 


(C) the share cannot be converted into any other security, 
other than into another security of the corporation that is, 
or would be at the date of conversion, a prescribed share, 


(D) the holder of the share does not, at that time or at any 
time thereafter, have the right or obligation to cause the 
share to be redeemed, acquired or cancelled by the corpo- 
ration or a specified person in relation to the corporation, 
except where the redemption, acquisition or cancellation 
is required pursuant to a conversion that is not prohibited 
by clause (C), 


(E) no person or partnership has, either absolutely or con- 
tingently, an obligation to reduce, or to cause the corpora- 
tion to reduce, at that time or at any time thereafter, the 
paid-up capital in respect of the share, otherwise than by 
way of a redemption, acquisition or cancellation of the 
share that is not prohibited by this section, 


(F) no person or partnership has, either absolutely or con- 
tingently, an obligation (other than an excluded obligation 
in relation to the share, as defined in subsection 
6202.1(5)) at that time or any time thereafter to 


(1) provide assistance to acquire the share, 
(IT) make a loan or payment, 
(I) transfer property, or 


(IV) otherwise confer a benefit by any means 
whatever, including the payment of a dividend, 


that may reasonably be considered to be, directly or indi- 
rectly, a repayment or return by the corporation or a spec- 
ified person in relation to the corporation of all or part of 
the consideration for which the share was issued, and 


(G) neither the corporation nor any specified person in re- 
lation to the corporation has, either absolutely or contin- 
gently, the right or obligation to redeem, acquire or can- 
cel, at that time or at any time thereafter, the share in 
whole or in part, except where the redemption, acquisition 
or cancellation is required pursuant to a conversion that is 
not prohibited by clause (C), 
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(ii) no person or partnership has, either absolutely or contin- 
gently, an obligation (other than an excluded obligation in 
relation to the share, as defined in subsection 6202.1(5)) to 
provide, at any time, any form of undertaking with respect to 
the share (including any guarantee, security, indemnity, cov- 
enant or agreement and including the lending of funds to or 
the placing of amounts on deposit with, or on behalf of, the 
holder of the share or any specified person in relation to that 
holder) that may reasonably be considered to have been 
given to ensure that 


(A) any loss that the holder of the share may sustain by 
virtue of the holding, ownership or disposition of the 
share is limited in any respect, or 


(B) the holder of the share will derive earnings by virtue 
of the holding, ownership or disposition of the share; and 


(b) at the time the share is issued, it cannot reasonably be ex- 
pected, having regard to all the circumstances, that any of the 
terms or conditions of the share or any existing agreement in 
respect of the share or its issue will thereafter be modified or 
amended or that any new agreement in respect of the share or its 
issue will be entered into, in such a manner that the share would 
not be a prescribed share if it had been issued at the time of such 
modification or amendment or at the time the new agreement is 
entered into. 


Related Provisions: Reg. 6205(4) — Interpretation. 


(2) [Capital gains deduction — prescribed share] — For the 
purposes of subsections 110.6(8) and (9) of the Act and subject to 
subsection (3), a prescribed share is a share of the capital stock of a 
particular corporation where 


(a) it is a particular share that is owned by a person and that was 
issued by the particular corporation as part of an arrangement to 
that person, to a spouse, common-law partner or parent of that 
person or, if the person is a trust described in paragraph 
104(4)(a) of the Act, to the person who created the trust or by 
whose will the trust was created or, if the person is a corpora- 
tion, to another person owning all of the issued and out-standing 
shares of the capital stock of the corporation or to a spouse, 
common-law partner or parent of that other person, and 


(i) the main purpose of the arrangement was to permit any 
increase in the value of the property of the particular corpora- 
tion to accrue to other shares that would, at the time of their 
issue, be prescribed shares if this section were read without 
reference to this subsection, and 


(ii) at the time of the issue of the particular share or at the 
end of the arrangement, 


(A) the other shares were owned by 


(1) the person to whom the particular share was issued 
(in this paragraph referred to as the “original holder’), 


(II) a person who did not deal at arm’s length with the 
original holder, 


(III) a trust none of the beneficiaries of which were 
persons other than the original holder or a person who 
did not deal at arm’s length with the original holder, or 


({V) any combination of persons described in. sub- 
clause (1), (II) or CID), 
(B) the other shares were owned by employees of the par- 
ticular corporation or of a corporation controlled by the 
particular corporation, or 


(C) the other shares were owned by any combination of 
persons each of whom is described in clause (A) or (B); 


or 
(b) it is a share that was issued by a mutual fund corporation. 
Related Provisions: ITA 256(6), (6.1) — Meaning of “controlled”; Reg. 6205(4) — 


Interpretation, 


(3) [Capital gains deduction — prescribed share] — For the 
purposes of subsections 110.6(8) and (9) of the Act, a prescribed 
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share does not include-a share of the capital stock issued by a mu- 
tual fund corporation (other than an investment corporation) the 
value of which can reasonably be considered to be, directly or indi- 
rectly, derived primarily from investments made by the mutual fund 
corporation in one or more corporations (in this subsection referred 
to as an “investee corporation”) connected with it (within the mean- 
ing of subsection 186(4) of the Act on the assumption that the refer- 
ences in that subsection to “payer corporation” and “particular cor- 
poration” were read as references to “investee corporation” and 
“mutual fund corporation’, respectively). 


Related Provisions: ITA 186(7)— Interpretation of “connected”. 


(4) [Rules] — For the purposes of this section, 


(a) the dividend entitlement of a share of the capital stock of a 
corporation shall be deemed not to be limited to a maximum 
amount or fixed at a minimum amount where it may reasonably 
be considered that 


(i) all or substantially all of the dividend entitlement is deter- 
minable by reference to the dividend entitlement of another 
share of the capital stock of the corporation that meets the 
requirements of clause (1)(a)(i)(A), or 


(11) the dividend entitlement cannot be such as to impair the 
ability of the corporation to redeem another share of the capi- 
tal stock of the corporation that meets the requirements of 
paragraph (2)(a); 
(b) the liquidation entitlement of a share of the capital stock of a 
corporation shall be deemed not to be limited to a maximum 
amount or fixed at a minimum amount where it may reasonably 
be considered that all or substantially all of the liquidation enti- 
tlement is determinable by reference to the liquidation entitle- 
ment of another share of the capital stock of the corporation that 
meets the requirements of clause (1)(a)(G)(B); 


(c) where two or more corporations (each of which is referred to 
in this paragraph as a “predecessor corporation”) have merged 
or amalgamated, the corporation formed as a result of the 
merger or amalgamation (in this paragraph referred to as the 
“new corporation’) shall be deemed to be the same corporation 
as, and a continuation of, each of the predecessor corporations 
and a share of the capital stock of the new corporation issued on 
the merger or amalgamation as consideration for a share of the 
capital stock of a predecessor corporation shall be deemed to be 
the same share as the share of the predecessor corporation for 
which it was issued, but this paragraph does not apply if the 
share issued on the merger or amalgamation is not a prescribed 
share at the time of its issue and either 


(i) the terms and conditions of that share are not identical to 
those of the share of the predecessor corporation for which it 
was issued, or 


(11) at the time of its issue the fair market value of that share 
is not the same as that of the share of the predecessor corpo- 
ration for which it was issued: 


(d) a reference in clauses (1)(a)(i)(D) and (G) and subparagraph 
(1)(a)(ii) to a right or obligation of the corporation or a person or 
partnership does not include a right or obligation provided in a 
written agreement among shareholders of a private corporation 
owning more than 50% of its issued and outstanding share capi- 
tal having full voting rights under all circumstances to which the 
corporation, person or partnership is a party unless it may rea- 
sonably be considered, having regard to all the circumstances, 
including the terms of the agreement and the number and rela- 
tionship of the shareholders, that one of the main reasons for the 
existence of the agreement is to avoid or limit the application of 
subsection 110.6(8) or (9) of the Act; 


(e) where at any particular time after November 21, 1985, the 
terms or conditions of a share are changed or any existing agree- 
ment in respect thereof is changed or a new agreement in respect 
of the share is entered into, the share shall, for the purpose of 
determining whether it is a prescribed share, be deemed to have 
been issued at that particular time; and 
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(f) the determination of whether a share of the capital stock of a 
corporation is a prescribed share for the purposes of subsection 
(1) shall be made without reference to a right or obligation to 
redeem, acquire or cancel the share or to cause the share to be 
redeemed, acquired or cancelled where 


(i) the share was issued pursuant to an employee share 
purchase agreement (in this paragraph referred to as “the 
agreement’) to an employee (in this paragraph referred to as 
“the holder’) of the corporation or of a corporation with 
which it did not deal at arm’s length, 


(ii) the holder was dealing at arm’s length with each corpora- 
tion referred to in subparagraph (1) at the time the share was 
issued, and 


(iii) having regard to all the circumstances including the 
terms of the agreement, it may reasonably be considered that 


(A) the amount payable on the redemption, acquisition or 
cancellation (in this clause and in clause (B) referred to as 
the “acquisition”) of the share will not exceed 


(1) the adjusted cost base of the share to the holder im- 
mediately before the acquisition, where the acquisition 
was provided for in the agreement and the principal 
purpose for its provision was to protect the holder 
against any loss in respect of the share, or 


(Il) the fair market value of the share immediately 
before the acquisition, where the acquisition was pro- 
vided for in the agreement and the principal purpose 
for its provision was to provide the holder with a mar- 
ket for the share, and 


(B) no portion of the amount payable on the acquisition of 
the share is directly determinable by reference to the prof- 
its of the corporation, or of another corporation with 
which it does not deal at arm’s length, for all or any part 
of the period during which the holder owned the share or 
had a right to acquire the share, unless the reference to the 
profits of the corporation or the other corporation is only 
for the purpose of determining the fair market value of the 
share pursuant to a formula set out in the agreement. 


(5) [“Specified person”]— For the purposes of this section, 
“specified person”, in relation to a corporation or a holder of a 
share, as the case may be (in this subsection referred to as the “tax- 
payer’), means any person or partnership with whom the taxpayer 
does not deal at arm’s length or any partnership or trust of which 
the taxpayer (or a person or partnership with whom the taxpayer 


does not deal at arm’s length) is a member or beneficiary, 
respectively, 


History: The opening words of para. 6205(2)(a) amended by P.C. 2001-957, s. 5, May 
31, 2001, Canada Gazette, Part Il, June 20, 2001, applicable to 2001 et seq., except that 
if a taxpayer and a person have jointly elected pursuant to s. 144 of the Modernization 
of Benefits and Obligations Act (S.C, 2000, c. 12), in respect of the 1998, 1999 or 2000 
taxation year, the amendment applies to the taxpayer and the person in respect of the 
applicable taxation year er seg. 


All that portion of subsec. 6205(2) preceding subpara. (a)(ii) amended by P.C. 1994- 
618, subsec. 3(1), April 21, 1994, Canada Gazette, Part II, May 4,,1994, applicable to 
1985 et seq., except that for taxation years ending before May 5, 1994, the reference in 


subpara. 6205(2)(a)(i) to “without reference to this subsection” shall be read as “with- 
out reference to this paragraph”, 


co 6205(2)(a)(ii)(B) amended, and cl. (C) added, by P.C. 1994-618, subsec. 3(3), April 
21, 1994, Canada Gazette, Part II, May 4, 1994, applicable to 1985 et seq. 


Para. 6205(4)(c) amended by the said P.C. 1994-618. subsec. 3(4), applicable to merg- 
ers and amalgamations occurring after 1984. 


es 6205(1)(a)(i)(F) and subpara. (1)(a)(ii) amended by P.C. 1991-2475, s. 2, December 
12, 1991, Canada Gazette, Part Il, January 1, 1992, applicable after June 17, 1987. 


Paras. 6205(2)(a), (b) substituted for (a) to (c), and subpara. 6205(4)(a)(ii) amended, by 


P.C. 1990-1838, subsecs. 1(1), (2), August 28, 1990, Canada Gazette, Part II, Septem- 
ber 12, 1990, applicable to 1985 er seq. 


Para. 6205(4)(f) added by subsec. 1(3) of the said P.C. 1990-1838. applicable after 
November 27, 1986. 


S. 6205 added by P.C. 1986-2770, s. 8, December 11, 1986, Canada Gazette, Part Il, 
December 24, 1986, applicable to 1985 er seg. 
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Part LXII — Prescribed Securities, Shares and Debt Obligations 


Definitions [Reg. 6205]: “adjusted cost base” —ITA 54, 248(1); “amount” — ITA 
248(1); “arm’s length” — ITA 251(1); “connected” — ITA 186(4), (7); “controlled” — 
ITA 256(6), (6.1); “corporation” —ITA 248(1), Interpretation Act 35(1); “disposi- 
tion” —ITA 248(1); “dividend” —ITA 248(1); “dividend entitlement” — Reg. 
6205(1)(a)(i)(A), 6205(4)(a); “employee” — ITA 248(1); “investment corporation” — 
ITA 130(3), 248(1); “liquidation entitlement” — Reg. 6205(1)(a)(i)(B), 6205(4)(b); 
“mutual fund corporation” —ITA 131(8), 248(1); “paid-up capital” —ITA 89(1), 
248(1); “person”, “prescribed” —ITA 248(1); “private corporation” —ITA 89(1), 
248(1);. “property” — ITA 248(1); “security” — Interpretation Act 35(1); “share”, 
“shareholder” — ITA 248(1); “specified person’””— Reg. 6205(5); “taxpayer” — ITA 
248(1);. “trust’-—ITA 104(1), 248(1), (3); “written” — Interpretation Act 
35(1)"writing”. 


6206. [Prescribed share for ITA 84(8)] — The Class I Special 
Shares of Reed Stenhouse Companies Limited, issued before Janu- 
ary 1, 1986, are prescribed for the purposes of subsection 84(8) of 
the Act. 


History: S. 6206 added by P.C. 1986-2770, s. 8, December 11, 1986, Canada Gazette, 
Part II, December 24, 1986, effective from May 23, 1985. 


6207. (1) For the purposes of paragraph 183.1(4)(c) of the Act (as it 
read in its application to transactions entered into before September 
13, 1988), a share is a prescribed share of the capital stock of an 
acquiring corporation where, at the time the share is issued 


(a) under the terms or conditions of the share or any agreement 
in respect of the share or its issue, 


(i) the amount of the dividends (in this section referred to as 
the “dividend entitlement’) that the corporation may declare 
or pay on the share is not limited to a maximum amount or 
fixed at a minimum amount at that time or-at any time there- 
after by way of a formula or otherwise, 


(ii) the amount (in this section referred to as the “liquidation 
entitlement’’) that the holder of the share is entitled to receive 
on the share on the dissolution, liquidation or winding-up of 
the corporation is not limited to a maximum amount or fixed 
at a minimum amount by way of a formula or otherwise, 


(iii) the share cannot be converted into any other security, 
other than into another security of the corporation or of an- 
other corporation with which it does not deal at arm’s length 
that is, or would be at the date of conversion, a prescribed 
share, 


(iv) the holder of the share does not, at that time or at any 
time thereafter, have the right or obligation to cause the share 
to be redeemed, acquired or cancelled by the corporation or 
any specified person in relation to the corporation, except 
where the redemption, acquisition or cancellation is required 
pursuant to a conversion that is not prohibited by subpara- 
graph (iii), 

(v) no person or partnership has, either absolutely or contin- 
gently, an obligation to reduce, or to cause the corporation to 
reduce, at that time or at any time thereafter, the paid-up cap- 
ital in respect of the share, otherwise than by way of a re- 
demption, acquisition or cancellation of the share that is not 
prohibited by this section, and 


(vi) neither the corporation nor any specified person in rela- 
tion to the corporation has, either absolutely or contingently, 
the right or obligation to redeem, acquire or cancel, at that 
time or at any time thereafter, the share in whole or in part, 
except where the redemption, acquisition or cancellation is 
required pursuant to a conversion that is not prohibited by 
subparagraph (iii); and 
(b) it cannot reasonably be expected, having regard to all the 
circumstances, that any of the terms or conditions of the share or 
any existing agreement in respect of the share or its issue will be 
modified or amended, or that any new agreement in respect of 
the share or its issue will be entered into, in such a manner that 
the share would not be a prescribed share if it had been issued at 
the time of such modification or amendment or at the time the 
new agreement is entered into. 
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(2) For the purposes of this section, 


(a) the dividend entitlement of a share of the capital stock of a 
corporation shall be deemed not to be limited to a maximum 
amount or fixed at a minimum amount where it may reasonably 
be considered that all or substantially all the dividend entitle- 
ment is determinable by reference to the dividend entitlement of 
another share. of the capital stock of the corporation that meets 
the requirements of subparagraph (1)(a)(i); 


(b) the liquidation entitlement of a share of the capital stock of a 
corporation shall be deemed not to be limited to a maximum 
amount or fixed at a minimum amount where it may reasonably 
be considered that all or substantially all of the liquidation enti- 
tlement is determinable by reference to the liquidation entitle- 
ment of another share of the capital stock of the corporation that 
meets the requirements of subparagraph (1)(a)(ii); 


(c) where at any particular time after June 3, 1987, the terms or 
conditions of a share are changed or any existing agreement in 
respect of the share is changed or a new agreement in respect of 
the share is entered into, the share shall, for the purpose of deter- 
mining whether it is a prescribed share, be deemed to have been 
issued at that particular time; 


(d) the determination of whether a share of the capital stock of a 
corporation owned by an employee of the corporation or another 
corporation with which it does not deal at arms’ length is a pre- 
scribed share shall be made without reference to a right or obli- 
gation with respect to an acquisition of the share, the considera- 
tion for which is described in subparagraph 183.1(4)(c)(1) or (ii) 
of the Act (as those subparagraphs read in their application to 
transactions entered into before September 13, 1988) where no 
portion of the amount payable on the acquisition of the share is 
directly determinable by reference to the profits of the corpora- 
tion or the other corporation for all or any part of the period 
during which the employee owned the share or had a right to 
acquire the share, unless the reference to the profits of the corpo- 
ration or the other corporation is only for the purpose of deter- 
mining the fair market value of the share pursuant to a formula 
set out in the employee share purchase agreement under which 
the employee acquired the share; and 


(e) a reference in subparagraphs (1)(a)(iv) and (vi) to a right or 
obligation of the corporation or a person or partnership does not 
include a right or obligation provided in a written agreement 
among shareholders of a private corporation owning more than 
50% of its issued and outstanding share capital having full vot- 
ing rights under all circumstances to which the corporation, per- 
son or partnership is a party unless it may reasonably be consid- 
ered, having regard to all the circumstances including the terms 
of the agreement and the number and relationship of the share- 
holders, that one of the main reasons for the existence of the 
agreement is to avoid or limit the application of subsection 
183.1(1) of the Act. 


(3) For the purposes of subsection (1), “specified person” in relation 
to a corporation means any person or partnership with whom the 
corporation does not deal at arm’s length or any partnership or trust 
of which the corporation (or a person or partnership with whom the 
corporation does not deal at arm’s length) is a member or benefici- 
ary, respectively. 

History: That portion of s. 6207 preceding para. (a) amended by P.C. 1992-2335, Sch. 
II, s. 14, November 19, 1992, Canada Gazette, Part Il, December 2, 1992, applicable 
after November 27, 1986. 

S. 6207 added by P.C. 1990-1838, s. 2, August 28, 1990, Canada Gazette, Part Il, 
September 12, 1990, applicable after November 27, 1986, except that it does not apply 
with respect to transactions entered into on or after September 13, 1988, other than 
transactions that are part of a series of transactions, determined without reference to 
subsection 248(10) of the Income Tax Act, commencing before September 13, 1988 
and completed before 1989. 

Definitions [Reg. 6207]: “amount” — ITA 248(1); “arm’s length’ —ITA 251(1); 
“corporation” — ITA 248(1), /nterpretation Act 35(1); “dividend”, “employee” — ITA 
248(1); “paid-up capital” — ITA 89(1), 248(1); “person”, “prescribed” — ITA 248(1); 
“private corporation” —ITA 89(1), 248(1); “share”, “shareholder” —ITA 248(1); 
“trust? — ITA 104(1), 248(1), (3); “written” —Jnterpretation Act 35(1)*writing”. 
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6208. (1) [Non-resident withholding tax — prescribed se- 
curity] — For the purposes of clause 212(1)(b)(vii)(E) of the Act, a 
prescribed security with respect to an obligation of a corporation is 


(a) a share of the capital stock of the corporation unless 


(i) under the terms and conditions of the share, any agree- 
ment relating to the share or any modification of such terms, 
conditions or agreement, the corporation or a specified per- 
son in relation to the corporation is or may, at any time 
within 5 years after the date of the issue of the obligation, be 
required to redeem, acquire or cancel, in whole or in part, the 
share (unless the share is or may be required to be redeemed, 
acquired or cancelled by reason only of a right to convert the 
share into, or exchange the share for, another share of the 
corporation that, if issued, would be a prescribed security) or 
to reduce its paid-up capital, 


(ii) as a result of the modification or establishment of the 
terms or conditions of the share or the changing or entering 
into of any agreement in respect of the share, the corporation 
or a specified person in relation to the corporation may, 
within 5 years after the date of the issue of the obligation, 
reasonably be expected to redeem, acquire or cancel, in 
whole or in part, the share (unless the share is or may be 
required to be redeemed, acquired or cancelled by reason 
only of a right to convert the share into, or exchange the 
share for, another share of the corporation that, if issued, 
would be a prescribed security) or to reduce its paid-up capi- 
tal, or 


(iii) as a result of the terms or conditions of the share or any 
agreement entered into by the corporation or a specified per- 
son in relation to the corporation or any modification of such 
terms, conditions or agreement, any person is required, either 
absolutely or contingently, within 5 years after the date of the 
issue of the obligation, to effect any undertaking, including 
any guarantee, covenant or agreement to purchase or -repur- 
chase the share, and including a loan of funds to or the plac- 
ing of amounts on deposit with, or on behalf of, the share- 
holder or a specified person in relation to the shareholder 
given 
(A)-to ensure that any loss that the shareholder or a speci- 
fied person in relation to the shareholder may sustain, by 
reason of the ownership, holding or disposition of the 
share or any other property, is limited in any respect, and 


(B) as part of a transaction or event or series of transac- 
tions or events that included the issuance or acquisition of 
the obligation, 


and for the purposes of this subparagraph, where such an un- 
dertaking in respect of a share is given at any particular time 
after the date of the issue of the obligation, the obligation 
shall be deemed to have been issued at the particular time 
and the undertaking shall be deemed to have been given as 
part of a series of transactions that included the issuance or 
acquisition of the obligation, and 


(b) a right or warrant to acquire a share of the capital stock of 
the corporation that would, if issued, be a prescribed security 
with respect to the obligation, 


where all the consideration receivable upon a conversion or ex- 
change of the obligation or the prescribed security, as the case may 
be, is a share of the capital stock of the corporation described in 
paragraph (a) or a right or warrant described in paragraph (b), or 
both, as the case may be. 


Related Provisions: ITA 248(10) — Series of transactions; Reg. 6208(2) — Consid- 
eration for fractional share. 


Interpretation Bulletins: IT-361R3: Exemption from Part XIII tax on interest pay- 
ments to non-residents. 


(2) [Consideration for fraction of a share] — For the pur- 
poses of this section, where a taxpayer may become entitled upon 
the conversion or exchange of an obligation or a prescribed security 
to receive consideration in lieu of a fraction of a share, that consid- 


Income Tax Regulations 


eration shall be deemed not to be consideration unless it may rea- 
sonably be considered to be receivable as part of a series of transac- 
tions or events one of the main purposes of which is to avoid or 
limit the application of Part XIII of the Act. 


Related Provisions: ITA 248(10) — Series of transactions. 


(3) [“Specified person”] — In this section, “specified person”, 
in relation to a corporation or a shareholder, means any person with 
whom the corporation or the shareholder, as the case may be, does 
not deal at arm’s length or any partnership or trust of which the 
corporation or the shareholder, as the case may be, or the person is 
a member or beneficiary, respectively. 

History: S. 6208 added by P.C. 1990-854, s. 1, May 10, 1990, Canada Gazette, Part 
II, May 23, 1990, applicable after December 19, 1986. 

Definitions [Reg. 6208]: “amount” — ITA 248(1): “arm’s length” —ITA 251(1); 
“corporation” —ITA 248(1), Interpretation Act 35(1); “disposition” —ITA 248(1); 
“paid-up capital’ —ITA 89(1), 248(1); “person”, “prescribed”, “property” — ITA 
248(1); “series” —ITA 248(10); “share”, “shareholder” —ITA 248(1); “specified 
person” — Reg. 6208(3); “taxpayer” —ITA 248(1); “trust’—ITA 104(1), 248(1), 
(3). 


6209. [Lending assets—prescribed shares and pro- 
perty] — For the purposes of the definition “lending asset” in sub- 
section 248(1) of the Act, 


(a) a share owned by a bank is a prescribed share for a taxation 
year where it is a preferred share of the capital stock of a corpo- 
ration that is dealing at arm’s length with the bank that may rea- 
sonably be considered to be, and is reported as, a substitute or 
alternative for a loan to the corporation, or another corporation 
with whom the corporation does not deal at arm’s length, in the 
bank’s annual report for the year to the relevant authority or, 
where the bank was throughout the year subject to the supervi- 
sion of the relevant authority but was not required to file an an- 
nual report for the year with the relevant authority, in its finan- 
cial statements for the year; and 


(b) a property is a prescribed property for a taxation year where 


(i) in the case of a security held by a bank, the security is 
reported as part of the bank’s trading account in its annual 
report for the year to the relevant authority or, where the 
bank was throughout the year subject to the supervision of 
the relevant authority but was not required to file an annual 
report for the year with the relevant authority, in its financial 
statements for the year, 


(ii) in the case of a security held by a taxpayer other than a 
bank, the security is at any time in the year a property de- 
scribed in an inventory of the taxpayer, or 


Proposed Amendment — Reg. 6209(b)(i), (ii) 


(i) the security is a mark-to-market property (as defined in 
subsection 142,.2(1) of the Act) for the year of a financial 
institution (as defined in that subsection), or 


(ii), the security is at any time in the year a property de- 
scribed in an inventory of a taxpayer. 


Application: The June |, 1995 draft regulations (securities held by financial institu- 
tions), s. 7, will amend subparas. 6209(b)(i) and (ii) to read as above, applicable to 
taxation years that end after February 22, 1994. - 
Technical Notes: Section 6209 prescribes certain shares and other securities for 
the purpose of the definition of “lending asset” in subsection 248(1) of the Act. Se- 
cures prescribed by paragraph 6209(b) are excluded from being lending assets. Par- 
agraph 6209(b) prescribes a security if it is included in the trading account of a bank 
or in the inventory of a taxpayer other than a bank. 7 _ 


Paragraph 6209(b) is amended to provide that a security is prescribed if it is a mark- 
fomarket property or is included in a taxpayer’s inventory. “Mark-to-market pro- 
perty”, which is defined in new subsection 142.2(1) of the Act, includes most shares 
and some debt obligations. _ : : o 


As 4a Consequence of this amendment, a specified debt obligation (as defined in sub- 
section 142.2(1) of the Act) held by a bank in its trading account will be treated as a 
lending asset if it is not a mark-to-market property. This observation applies, in par- 
ticular, to. the debt obligations of a country that has been designated by the Office of 
the Superintendent of Financial Institutions and to the United Mexican States Collat- 
eralized Par or Discount Bonds Due 2019. 
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(iii) the property is a direct financing lease, or is any other 
financing arrangement, of a taxpayer that is reported as a 
loan in the taxpayer’s financial statement for the year pre- 
pared in accordance with generally accepted accounting prin- 
ciples and an amount is deductible under paragraph 20(1)(a) 
of the Act in respect of the property that is the subject of the 
lease or arrangement in computing the taxpayer’s income for 
the year. 

History: The opening words of para. 6209(b) amended and subpara. (iii) added by 


P.C. 1999-195, s. 1, February 11, 1999, Canada Gazette, Part Il, March 3, 1999, 
applicable 
(a) to taxation years that end after September 1997; and 
(b) to taxation years that end after 1995 and before October 1997 where the tax- 
payer elects in writing to have para. 20(1)(1) of the Act, as amended, apply to the 
year and files the election with the Minister of National Revenue before October 
1998. 


S. 6209 added by P.C. 1990-2779, s. 3, December 20, 1990, Canada Gazette, Part II, 
January 16, 1991, applicable to taxation years and fiscal periods commencing after 
June 17, 1987 that end after 1987. 

Definitions [Reg. 6209]: “amount” — ITA 248(1): “arm’s length” —ITA 251(1); 
“bank” — ITA 248(1), Interpretation Act 35(1); “corporation” — ITA 248(1), Inter- 
pretation Act 35(1):; “inventory” —ITA 248(1); “mark-to-market property” — ITA 
142.2(1); “preferred share”, “prescribed”, “property” — ITA 248(1); “share” — ITA 
248(1); “taxation year” —ITA 249; “taxpayer” —ITA 248(1). 


6210. [Prescribed debt obligation — donation of listed 
shares] — For the purposes of paragraph 38(a.1) of the Act, a pre- 
scribed debt obligation is a bond, debenture, note, mortgage or sim- 
ilar obligation 


(a) of or guaranteed by the Government of Canada; or 


(b) of the government of a province or an agent of that 
government. 


History: S. 6210 added by P.C. 2001-954, s. 6, May 31, 2001, Canada Gazette, Part 
II, June 20, 2001, applicable after February 18, 1997. 


PART LXIIl — CHILD TAX BENEFITS 


History: Part LXIII (ss. 6300-6302) enacted by P.C. 1992-2714, December 29, 1992, 
Canada Gazette, Part II, January 13, 1993, applicable after 1992. 


6300. Interpretation — In this Part, “qualified dependant” has the 
meaning assigned by section 122.6 of the Act. 


6301. Non-application of presumption — (1) For the purposes 
of paragraph (g) of the definition “eligible individual” in section 
122.6 of the Act, the presumption referred to in paragraph (f) of that 
definition does not apply in the circumstances where 


(a) the female parent of the qualified dependant declares in writ- 
ing to the Minister that the male parent, with whom she resides, 
is the parent of the qualified dependant who primarily fulfils the 
responsibility for the care and upbringing of each of the quali- 
fied dependants who reside with both parents; 


(b) the female parent is a qualified dependant of an eligible indi- 
vidual and each of them files a notice with the Minister under 
subsection 122.62 (1) of the Act in respect of the same qualified 
dependant; 


(c) there is more than one female parent of the qualified depen- 
dant who resides with the qualified dependant and each female 
parent files a notice with the Minister under subsection 122.62 
(1) of the Act in respect of the qualified dependant; or 


(d) more than one notice is filed with the Minister under subsec- 
tion 122.62 (1) of the Act in respect of the same qualified depen- 
dant who resides with each of the persons filing the notices if 
such persons live at different locations. 


History: Paras. 6301(1)(a) to (d) amended by 1998-2270, subsec. 9(1), December 16, 
1998, Canada Gazette, Part II, January 6, 1999, applicable after August 27, 1995. 


Subsec. 6301(1) amended by 1996, c. 11, s. 96, to substitute “Minister of Human Re- 
sources Development” for “Minister of National Health and Welfare”, in force July 12, 
1996, 


Reg. 
S. 6401 


(2) For greater certainty, a person who files a notice referred to in 
paragraph (1)(b), (c) or (d) includes a person who is not required 
under subsection 122.62(3) of the Act to file such a notice. 
History: Subsec. 6301(2) amended by 1998-2270, subsec. 9(2), December 16. 1998, 
Canada Gazette, Part II, January 6, 1999, applicable after August 27, 1995. 


Subsec. 6301(2) amended by 1996, c. 11, s. 96, to substitute “Minister of Human Re- 
sources Development” for “Minister of Nationa! Health and Welfare”, in force July 12, 
1996. 


Definitions [Reg. 6301]: “individual”, “Minister” — ITA 248(1): “parent” — ITA 
252(2); “person” — ITA 248(1); “qualified dependant” — Reg. 6300; “writing” — In- 
terpretation Act 35(1). 


6302. Factors — For the purposes of paragraph (h) of the defini- 
tion “eligible individual” in section 122.6 of the Act, the following 
factors are to be considered in determining what constitutes care 
and upbringing of a qualified dependant: 
(a) the supervision of the daily activities and needs of the quali- 
fied dependant; 
(b) the maintenance of a secure environment in which the quali- 
fied dependant resides; 
(c) the arrangement of, and transportation to, medical care at 
regular intervals and as required for the qualified dependant; 
(d) the arrangement of, participation in, and transportation to, 
educational, recreational, athletic or similar activities in respect 
of the qualified dependant; 
(e) the attendance to the needs of the qualified dependant when 
the qualified dependant is ill or otherwise in need of the attend- 
ance of another person; 
(f) the attendance. to the hygienic needs of the qualified depen- 
dant on a regular basis; 
(g) the provision, generally, of guidance and companionship to 
the qualified dependant; and 
(h) the existence of a court order in respect of the qualified de- 
pendant that is valid in the jurisdiction in which the qualified 
dependant resides. 


Definitions [Reg. 6302]: “person” —ITA 248(1); “qualified dependant” — Reg. 
6300. 


PART LXIV — PRESCRIBED DATES 


History: Part LXIV (s. 6400) added by P.C. 1979-484, February 20, 1979, Canada 
Gazette, Part Il, March 14, 1979. 


6400. (1) Child tax credits — For the purposes of subsection 
122.2(1) of the Act, the prescribed date for each of the 1978 and 
subsequent taxation years is December 31 of that year. 

History: S. 6400 substituted by P.C. 1981-911, April 2, 1981, Canada Gazette, Part II, 
April 22, 1981. 

S. 6400 substituted, heading added by P.C. 1980-3278, December 4, 1980, Canada 
Gazette, Part HU, December 24, 1980. 


S. 6400 substituted by P.C. 1980-501, February 8, 1980, Canada Gazette, Part I, Feb- 
ruary 27, 1980. 


Definitions [Reg. 6400]: “prescribed” — ITA 248(1); “taxation year” —ITA 249. 


6401. Quebec tax abatement — For the purposes of subsection 
120(2) of the Act, the prescribed date for each of the 1980 and sub- 
sequent taxation years is December 31 of that year. 

History: S. 6401 added by P.C. 1981-911, April 2, 1981, Canada Gazette, Part II, 
April 22, 1981. 

Definitions [Reg. 6401]: “prescribed” — ITA 248(1); “taxation year’ —ITA 249. 


PART LXV — PRESCRIBED LAWS 


History: The heading to Part LXV amended by P.C. 1994-738, s. 1, May 5, 1994, 
Canada Gazette, Part Il, May 18, 1994, applicable to 1990 er seg. 


Part LXV (s. 6500) added by P.C. 1980-876, April 3, 1980, Canada Gazette, Part II, 
April 23, 1980, effective commencing, as to subsec. 6500(1), March 31, 1978, and as to 
subsec. 6500(2) as follows: 

(a) January 1, 1979, in respect of para. 6500(2)(a); 

(b) March 31, 1979, in respect of para. 6500(2)(b); 
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(c) October 15, 1978, in respect of para. 6500(2)(c); 
(d) March 31, 1978. in respect of para. 6500(2)(d); and 
(e) December 31, 1978, in respect of para. 6500(2)(e). 


6500. (1) [Definitions] — For the purposes of paragraph 73(1)(d) 
and subparagraph 148(8)(a)(ili) of the Act, 


“prescribed class of persons” means persons referred to in subpar- 
agraph 14(b)(i) of The Family Law Reform Act, 1978, S.O. 1978, c. 
2, of the Province of Ontario; and 


“prescribed provisions of the law of a province’? means para- 
graph 19(1)(c) and section 52 of The Family Law Reform Act, 1978, 
S.0O. 1978, c. 2, of the Province of Ontario. 


(2) [Prescribed provisions — spousal transfers] — For the 
purposes of subsection 73(1.1) of the Act, “prescribed provisions of 
the law of a province” means 
(a) sections 7 and 9 of The Matrimonial Property Act, S.A. 
1978, c. 22, of the Province of Alberta; 
(b) sections 43, 51 and 52 of the Family Relations Act, R.S.B.C. 
1979, c. 121, of the Province of British Columbia; 
(c) sections 13, 16 and 17 of The Marital Property Act, S.M. 
1978, C. 24-Cap. M45 of the Province of Manitoba; 
(d) sections 4, 6, 7 and 8 and paragraph 19(1)(c) of The Family 
Law Reform Act, 1978, S.O. 1978, c. 2, of the Province of 
Ontario; 
(e) sections 5, 7, 8 and 9 of the Family Law Reform Act, S.P.E.I. 
1978, c. 6, of the Province of Prince Edward Island; and 
(f) sections 5, 8, 21 and 22, subsection 23(4) and sections 26 and 
42 of The Matrimonial Property Act, S.S. 1979, c. M-6.1, of the 
Province of Saskatchewan. 
History: That portion of subsec. 6500(1) preceding “prescribed class of persons” sub- 


stituted by P.C. 1986-1048, s. 8, May 1, 1986, Canada Gazette, Part Il, May 14, 1986, 
applicable to taxation years commencing after 1982. 


Para. 6500(2)(f) added by P.C. 1982-339, February 4, 1982, Canada Gazette, Part I, 
February 24; 1982, effective in respect of 1980 et seq. 


Para. 6500(2)(b) substituted by P.C. 1981-277, s. 1, February 5, 1981, Canada Gazette, 
Part II, February-25, 1981, effective March 31, 1979. 


Definitions [Reg. 6500]: “person” — ITA 248(1). 


Interpretation Bulletins: [T-325R2: Property transfers after separation, divorce and 
annulment. 


6501.. [Prescribed provisions — non-taxable indemni- 
ties] — For the purposes of paragraph 81(1)(q) of the Act, “pre- 
scribed provision of the law of a province” means 


(a) in respect of the Province of Alberta 


(i) subsections 7(1) and 14(1) of The Criminal Injuries Com- 
pensation Act, R.S.A. 1970, c. 75, and 


(ii) subsections 8(3), 10(2) and 13(8) of The Motor Vehicle 
Accident Claims Act, R.S.A. 1970, c. 243; 


(b) in respect of the Province of British Columbia 


(1) paragraphs 3(1)(a) and (b) and section 9 of the Criminal 
Injury Compensation Act, R.S.B.C. 1979, c. 83, and 


(11) subsection 106(1) of the Motor-vehicle Act, R.S.B.C. 
1960, c. 253, as amended by S.B.C. 1965, c. 27; 


(c) in respect of the Province of Manitoba 


(i) subsection 6(1) of The Criminal Injuries Compensation 
Act, S.M. 1970, c. 56, and 


(ii) subsections 7(9) and 12(11) of The Unsatisfied Judge- 
ment Fund Act, R.S.M. 1970, c. U70; 


(d) in respect of the Province of New Brunswick 


(i) subsections 3(1) and (2) of the Compensation for Victims 
of Crime Act, R.S.N.B. 1973, c. C-14, and 


(ii) subsections 319(3), (10) and 321(1) of the Motor Vehicle 
Act, R.S.N.B. 1973, c. M-17; 


Income Tax Regulations 


(e) in respect of the Province of Newfoundland 


(i) subsection 27(1) of the Criminal Injuries Compensation 
Act, R.S.N. 1970, c. 68, and 


(ii) subsection 106(2) of The Highway Traffic Act, R.S.N. 
FOTO, Calo: 


(f) in respect of the Northwest Territories, subsections 3(1) and 
5(2) and section 13 of the Criminal Injuries Compensation Ordi- 
nance, R.O.N.W.T. 1974, c. C-23; 


(g) in respect of the Province of Nova Scotia, subsections 190(5) 
and 191(2) of the Motor Vehicle Act, R.S.N.S. 1967, c. 191; 


(h) in respect of the Province of Ontario 


(i) section 5, subsection 7(2) and section 14 of The Compen- 
sation for Victims of Crime Act, 1971, S.O. 1971, c. 51, and 


(ii) subsections 5(3) and 6(1) and section 18 of The Motor 
Vehicle Accident Claims Act, R.S.O. 1970, c. 281; 


(i) in respect of the Province of Prince Edward Island, subsec- 
tion 351(3) of the Highway Traffic Act, R.S.P.E.I. 1974, c. H-6; 


(j) in respect of the Province of Quebec 


(i) sections 5, 5b and 14 of the Crime Victims Compensation 
Act, S.Q. 1971, c. 18, and 


(ii) sections 13 and 26, subsection 37(1) and sections 44 and 
54 of the Automobile Insurance Act, S.Q. 1977, c. 68; 


(k) in respect of the Province of Saskatchewan 


(i) subsection 10(1) of The Criminal Injuries Compensation 
Act, R.S.S. 1978, c. C-47, and 


(ii) subsections 23(1) to (4) and (7), 24(2) to (7) and (9), 
25(1), 26(1), 27(1) and (2), 27(5), 51(8) and (9), 54(3), and 
55(1) of The Automobile Accident Insurance Act, R.S.S. 
1978, c. A-35; and 


(1) in respect of the Yukon Territory, subsection 3(1) of the 
Compensation for the Victims of Crime Ordinance, O.Y.T. 1975 
(Ist), c, 2 as amended by O.Y.T. 1976 (Ist), c. 5. 


History: S. 6501 added by P.C. 1981-277, s. 2, February 5, 1981, Canada Gazette, 
Part Il, February 25, 1981, effective January 1, 1978. 


6502. [Prescribed provisions — Ontario family law] — For 
the purposes of paragraph 56(1)(c.1), section 56.1, paragraph 
60(c.1) and section 60.1 of the Act, the class of individuals 


(a) who were parties, whether in a personal capacity or by repre- 
sentation, to proceedings giving rise to an order made in accor- 
dance with the laws of the Province of Ontario, and 


(b) who, at the time the application for the order was made, were 
persons described in subclause 14(b)(i) of the Family Law Re- 
form Act, Revised Statutes of Ontario 1980, c. 152, 


is prescribed as a class of persons described in the laws of a 
province. 


History: S. 6502 added by P.C. 1985-177, January 24, 1985, Canada Gazette, Part Il, 
February 6, 1985, effective commencing December 12, 1979. 


Definitions [Reg. 6502]: “individual”, “person”, “prescribed” — ITA 248(1); “prov- 
ince” — Interpretation Act 35(1). 


6503. [Prescribed provisions — pensions] — For the pur- 
poses of paragraphs 60(j.02) to (j.04) of the Act, subsections 39(7) 
and 42(8) of the Public Service Superannuation Act and. subsection 
24(6) of the Royal Canadian Mounted Police Superannuation Act 
are prescribed. 

History: S. 6503 added by P.C. 1994-738, s. 2, May 5, 1994, Canada Gazette, Part I, 
May 18, 1994, applicable to 1990 et seq., except that, for the 1990 taxation year, the 


gaya to “paragraphs 60(j.02) to (.04)” shall be read as “paragraphs 60(j.02) and 
O42 


Definitions [Reg. 6503]: “prescribed” — ITA 248(1). 


PART LXVI — PRESCRIBED ORDER 


History: Part LXVI (s. 6600) added by P.C. 1981-910, April 2, 1981, Canada Gazette, 
Part II, April 22, 1981, effective for 1980 et seq. 
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6600. For the purposes of the definition “overseas Canadian Forces 
school staff” in subsection 248(1) of the Act, the prescribed order is 
the “Canadian Forces Overseas Schools Order” made by, Order in 
Council P.C. 1975-3/1054 of 6 May, 1975. 


History: S. 6600 substituted by P.C. 1981-2410, September 3, 1981, Canada Gazette, 
Part Il, September 23, 1981, effective in respect of 1980 et seq. 


Definitions [Reg. 6600]: “prescribed” — ITA 248(1). 


PART LXVII — PRESCRIBED VENTURE 
CAPITAL CORPORATIONS, LABOUR- 
SPONSORED VENTURE CAPITAL 
CORPORATIONS, INVESTMENT CONTRACT 
CORPORATIONS, QUALIFYING 
CORPORATIONS AND PRESCRIBED STOCK 
SAVINGS PLAN 


History: The heading to Part LXVII substituted by P.C. 1989-2306, s. 1, November 
23, 1989, Canada Gazette, Part Il, December 6, 1989, applicable to 1986 et seq. 


The heading to Part LXVII substituted by P.C. 1986-2770, s. 9, December 11, 1986, 
Canada Gazette, Part II, December 24, 1986. 


The heading to Part LX VII substituted by P.C. 1984-3789, subsec. 17(1), November 
29, 1984, Canada Gazette, Part Il, December 12, 1984, applicable to taxation years 
commencing after November 12, 1981. 


Part LXVII (ss. 6700, 6701) added by P.C, 1981-1788, July 2, 1981, Canada Gazette, 
Part II, July 22, 1981, applicable to 1977 er seg. 


Interpretation Bulletins [Part LXVII]: IT-73R6: The small business deduction: IT- 
269R4: Part IV tax on taxable dividends received by a private corporation or a subject 
corporation; IT-320R3: Qualified investments — Trusts governed by RRSPs, RESPs 
and RRIFs. 


6700. [Prescribed venture capital corporation] — For the 
purposes of paragraph 40(2)(i), clause 53(2)(k)(i)(C), the definition 
“private corporation” in subsection 89(1), subsection 125(6.2), the 
definition “Canadian-controlled private corporation” in subsection 
125(7), section 186.2 and the definition “financial intermediary cor- 
poration” in subsection 191(1) of the Act, the following are pre- 
scribed venture capital corporations: 


(a) a corporation that is registered under the provisions of 


(i) An Act Respecting Corporations for the Development of 
Quebec Business Firms, Statutes of Quebec 1976, c. 33, 


(ii) the Small Business Development Corporations Act, 1979, 
Statutes of Ontario 1979, c. 22, 

(iii) Manitoba Regulation 194/84, being a regulation made 
under The Loans Act, 1983(2), Statutes of Manitoba 1982- 
83-84, c. 36, 

(iv) The Venture Capital Tax Credit Act, Statutes of Sas- 
katchewan 1983-84, c. V-4.1, 


(v) the Small Business Equity Corporations Act, Statutes of 
Alberta 1984, c. S-13.5, 

(vi) the Small Business Venture Capital Act, Statutes of Brit- 
ish Columbia 1985, c. 56, 

(vii) An Act respecting Quebec business investment compa- 
nies, Statutes of Quebec 1985, c. 9, 

(viii) The Venture Capital Act, Statutes of Newfoundland 
1988, c. 15, 

(ix) The Labour-sponsored Venture Capital Corporations 
Act, Statutes of Saskatchewan 1986, c. L-0.2, 

(x) Part 2 of the Employee Investment Act, Revised Statutes 
of British Columbia, 1996, c. 112, 


(xi) Part III of the Community Small Business Investment 
Funds Act, chapter 18 of the Statutes of Ontario, 1992, 


(xii) The Labour-Sponsored Venture Capital Corporations 
Act, Continuing Consolidation of the Statutes of Manitoba. c. 


ei: 


Reg. 
S. 6700 


(xiii) Part II of the Risk Capital Investment Tax Credits Act, 
chapter 22 of the Statutes of the Northwest Territories, 1998: 
or 


(xiv) section 11 or Part II of the Eguity Tax Credit Act, Stat- 
utes of Nova Scotia, 1993, c. 3; 


(b) the corporation established by An Act to Establish the Fonds 
de solidarité des travailleurs du Québec (F.T.Q.), Revised Stat- 
utes of Quebec, F-3.2:1; 


(c) a corporation that is registered with the Department of Eco- 
nomic Development and Tourism of the Government of the 
Northwest Territories pursuant to the Venture Capital Policy and 
Directive issued by the Government of the Northwest Territories 
on June 27, 1985; 


(d) a corporation that is a registered labour-sponsored venture 
capital corporation; 


(e) the corporation established by The Manitoba Employee Own- 
ership Fund Corporation Act, Continuing Consolidation of the 
Statutes of Manitoba, c. E95; or 


_ Proposed Addition |— Reg. 6700(e. 1) 


) the corporation established by An Act constiuting Capital . 
1 et coopératif Desjardins, R.S.Q., ¢. C-6.1.. S 


-orporations), s. 1, will add pata. 6700(e.1), applicable. to 2001 et seq. 


escribed venture capital corporations a corporation esa anec wy Al 
apital régional et coopératif Desjardins, RS.Q., ¢. COL. 


(f) the corporation established by An Act to establish Fondac- 
tion, le Fonds de développement de la Confédération des syndi- 
cats nationaux pour la coopération et l’emploi, Statutes of Qué- 
bec 1995, c. 48; 


(g) [Repealed] 


History: The opening words of subsec. 6700, subpara. 6700(a)(x) amended, and paras. 
6700(c) and (d) amended by P.C. 2001-1370, subsecs. 2(1), (2), and (4), August 1, 
2001, Canada Gazette, Part I, August 15, 2001, applicable after June 9, 2001. 
Subpara. 6700(a)(xiv) added, para. 6700(g) repealed, by the said P.C. 2001-1370, sub- 
secs. 2(3), (5), applicable to 1997 et seq. 

Subpara. 6700(a)(xi) amended by P.C. 1999-249, subsec, 3(1), February 18, 1999, 
Canada Gazette, Part Il, March 3,.1999, applicable to 1997 et seg. except that before 
May 8, 1997, the reference to the “Community Small Business Investment Funds Act” 
shall be read as a reference to the “Labour Sponsored Venture Capital Corporations 
Act, 1992”. 

Subpara. 6700(a)(xiii) added by P.C. 1999-249, subsec. 3(2), February 18, 1999, Can- 
ada Gazette, Part If, March 3, 1999; applicable to 1998 et seg. 

Para. 6700(d) amended by P.C. 1998-782, s. 2, May 7, 1998, Canada Gazette, Part Il, 
May 27, 1998, applicable after 1995. 

Subpara. 6700(a)(xii) added by P.C. 1997-1943, s. 1, December 17, 1997, Canada Ga- 
zette, Part II, January 7, 1998, applicable to 1997 et seq. 

Para. 6700(g) added by P.C. 1997-1669, s: 1, November 20, 1997, Canada Gazette, 
Part II, December 10, 1997, applicable to 1997 et seq. 

Para. 6700(f) added by P.C. 1996-436, s. 1, March 26,1996, Canada Gazette, Part Il, 
April 17, 1996, applicable to 1995 et seq. 

Subpara. 6700(a)(xi) added applicable to 1991 et seq., para. (b) amended effective June 
20, 1986, and para. (e) added applicable to 1992 et seg., by P.C. 1993-1549, subsecs. 
1(2) to (4), July 21, 1993, Canada Gazette, Part Il, August 11, 1993. 

That portion of s. 6700 preceding para. (a) amended applicable to taxation years ending 
after July 13, 1990, and para. (d) added applicable after 1988, by P.C. 1992-1307, sub- 
secs. 1(1), (2), June 18, 1992, Canada Gazette, Part Il, July 1, 1992. 

Subpara. (a)(x) added by P.C.. 1992-1306, s. 1, June 18, 1992; Canada Gazette, Part Il, 
July 1, 1992, applicable in respect of taxation years ending after September 26, 1989. 
That portion of s. 6700 preceding para. (a) substituted by P.C. 1989-2306, subsec. 2(1), 
November 23, 1989, Canada Gazette, Part II, December 6, 1989, applicable to taxation 
years ending after February 18, 1987. 

That portion of s. 6700 preceding para. (a) substituted by P.C. 1986-1048, s. 9, May 1, 
1986, Canada Gazette, Part Il, May 14, 1986, applicable to 1985 et seg. 

Subpara. 6700(a)(vi) added by P.C. 1986-739, March 26, 1986, Canada Gazette, Part 
II, April 16, 1986, applicable to 1985 er seq. 

S. 6700 substituted by P.C. 1985-71, January 17, 1985, Canada Gazette, Part Il, Febru- 
ary 6, 1985, applicable to 1983 er seq. 
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Reg. 
S. 6700 


S. 6700 substituted by P.C. 1984-3789, subsec. 17(1), November 29, 1984, Canada 
Gazette, Part Il, December 12, 1984, applicable to taxation years commencing after 
November 12, 1981. 

Definitions [Reg. 6700]: “business” — ITA 248(1); “corporation” —ITA 248(1), 
Interpretation Act 35(1); “registered Jabour-sponsored venture capital corporation” — 
ITA 248(1). 


Interpretation Bulletins: IT-458R2: Canadian-controlled private corporation. 


6700.1 [Prescribed venture capital corporation] — For the 
purposes of paragraph 40(2)(i) and clause 53(2)(k)(i)(C) of the Act, 
a corporation that has an employee share ownership plan registered 
under Part 1 of the Employee Investment Act, R.S.B.C. 1996, c. 112, 
is also a prescribed venture capital corporation. 

History: S. 6700.1 amended by P.C. 2001-1370, s. 3, August 1, 2001, Canada Ga- 
zette, Part II, August 15, 2001, applicable after June 9, 2001. 

S. 6700.1 added by P.C. 1992-1306, s. 2, June 18, 1992, Canada Gazette, Part I, July 
1, 1992, applicable in respect of taxation years ending after September 26, 1989. 


Definitions [Reg. 6700.1]: “corporation” —ITA 248(1), Interpretation Act 35(1). 


6700.2 [Prescribed venture capital corporation] — For the 
purposes of paragraph 40(2)(i) and clause 53(2)(k)(i)(C) of the Act, 
“prescribed venture capital corporation” at any time includes a cor- 
poration that at that time is a corporation registered under the provi- 
sions of Part II of the Community Small Business Investment Funds 
Act, chapter 18 of the Statutes of Ontario, 1992, or of Part II of the 
Risk Capital Investment Tax Credits Act, chapter 22 of the Statutes 
of the Northwest Territories, 1998. 


History: S. 6700.2 amended by P.C. 1999-249, s. 4, February 18, 1999, Canada Ga- 
zette, Part Il, March 3, 1999, applicable to 1997 et seg. except that 


(a) before May 8, 1997, the reference to the “Community Small Business Invest- 
ment Funds Act’ shall be read as a reference to the “Labour Sponsored Venture 
Capital Corporations Act, 1992”, 


(b) for the 1997 taxation year, the section shall be read without reference to the 
Risk Capital Investment Tax Credits Act, chapter 22 of the Statutes of the North- 
west Territories, 1998. 
S. 6700.2 added by P.C. 1993-1549, s. 2, July 21, 1993, Canada Gazette, Part Il, Au- 
gust 11, 1993, applicable to 1991 et seq. 


Definitions [Reg. 6700.2]: “corporation” — ITA 248(1), Interpretation Act 35(1). 


6701. [Prescribed labour-sponsored venture capital cor- 
poration] — For the purposes of paragraph 40(2)(i), clause 
53(2)(k)(i)(C), the definition “public corporation” in subsection 
89(1), the definition “specified investment business” in subsection 
125(7), the definition “approved share” in subsection 127.4(1), sub- 
sections 131(8) and (11), section 186.1, the definition “financial in- 
termediary corporation” in subsection 191(1) and the definition “el- 
igible investment” in subsection 204.8(1), of the Act, “prescribed 
labour-sponsored venture capital corporation” means, at any partic- 
ular time, 


(a) the corporation established by the Act to establish the Fonds 
de solidarité des travailleurs du Québec 1983, c. 58, 


(b) a corporation: that is registered under the provisions of The 
Labour-sponsored Venture Capital Corporations Act, Statutes 
of Saskatchewan 1986, c. L-0.2, 


(c) a corporation that is registered under Part 2 of the Employee 
Investment Act, Revised Statutes of British Columbia, 1996, c. 
Lie 

(d) a registered labour-sponsored venture capital corporation, 


(e€) a corporation that is registered under Part III of the Commu- 
nity Small Business Investment Funds Act, chapter 18 of the 
Statutes of Ontario, 1992; 


(f) the corporation established by The Manitoba Employee Own- 
ership Fund Corporation Act, Continuing Consolidation of the 
Statutes of Manitoba, c. E95, 


(f.1) a corporation that is registered under The Labour-Spon- 
sored Venture Capital Corporations Act, Continuing Consolida- 
tion of the Statutes of Manitoba c. L12, or 


(g) the corporation established by An Act to establish Fondac- 
tion, le Fonds de développement de la Confédération des syndi- 


Income Tax Regulations 


cats nationaux pour la coopération et l’emploi, Statutes of Qué- 
bec 1995, c. 48, R 


(h) a corporation that is registered under Part II of the Equity 
Tax Credit Act, Statutes of Nova Scotia 1993, c. 3, or 


(i) a corporation that is registered under Part II of the Risk Capi- 
tal Investment Tax Credits Act, chapter 22 of the Statutes of 
Northwest Territories, 1998. 
History: The opening words of s. 6701 amended by P.C. 2005-698, s. 4, May 3, 2005, 
Canada Gazette, Part Il, May 18, 2005, applicable to 1995 et seg., except that that 
portion, in its application to property acquired before February 19, 1997, is to be read 
without reference to the definition “eligible investment” in subsection 204.8(1). 
The opening words of subsec. 6701 amended by P.C. 2001-1370, subsec. 4(1), August 
1, 2001, Canada Gazette, Part Il, August 15, 2001, applicable to 1995 et seq., except 
that that portion of s. 6701 shall, in its application to property acquired before February 
19, 1997, be read without reference to the words “and the definition “eligible invest- 
ment” in subsection 204.8(1)”. 
Para. 670i(c) amended by the said P.C. 2001-1370, subsec. 4(2), applicable after June 
9, 2001. 
Para. 6701(i) added by P.C. 1999-249, subsec. 5(2), February 18, 1999, Canada Ga- 
zette, Part Il, March 3, 1999, applicable to 1998 et seg. 
Para. 6701(e) amended by P.C. 1999-249, subsec. 5(1), February 18, 1999, Canada 
Gazette, Part II, March 3, 1999, applicable to 1997 et seq. except that before May 8, 
1997, the reference to the “Community Small Business Investment Funds Act’ shall be 
read as a reference to “Labour Sponsored Venture Capital Corporations Act, 1992”. 
Para. 6701(d) amended by P.C. 1998-782, s. 3, May 7, 1998, Canada Gazette, Part II, 
May 27, 1998, applicable after 1995. 
Para. 6701(f.1) added by P.C. 1997-1943, s. 2, December 17, 1997, Canada Gazette, 
Part I, January 7, 1998, applicable to 1997 et seq. 
Para, 6701(h) added by P.C. 1997-1669, s. 2, November 20, 1997, Canada Gazette, 
Part Il, December 10, 1997, applicable to 1997 et seq. 
Para. 6701(g) added by P.C. 1996-436, s. 2, March 26, 1996, Canada Gazette, Part II, 
April 17, 1996, applicable to 1995 et seq. 
Para. 6701(e) added applicable to 1991 et seq., and para. (f) added applicable to 1992 et 
seq., by P.C. 1993-1549, s. 3, July 21, 1993, Canada Gazette, Part II, August 11, 1993. 
Definitions [Reg. 6701]: “corporation” —ITA 248(1), Interpretation Act 35(1); 
“registered labour-sponsored venture capital corporation” — ITA 248(1). 


Interpretation Bulletins: IT-73R6: The small business deduction. 


6702. [Prescribed assistance] — For the purposes of subpara- 
graph 40(2)(i)(ii) and clause 53(2)(k)(i)(C) of the Act, each of the 
following is prescribed assistance: 


(a) the assistance received from a province that has been pro- 
vided in respect of, or for the acquisition of, a share of the capi- 


tal stock of a venture capital corporation described in section 
6700; 


(a.1) the assistance provided under the Employee Investment Act, 
R.S.B.C. 1996, c. 112, in respect of, or for the acquisition of, a 
share of the capital stock of a venture capital corporation de- 
scribed in section 6700.1; 


(a.2) the assistance provided under the Community Small Busi- 
ness Investment Funds Act, S.O. 1992, c. 18, the Risk Capital 
Investment Tax Credits Act, S.N.W.T. 1998, c. 22, or the Risk 
Capital Investment Tax Credits Act, S.N.W.T. 1998, c. 22, as 
duplicated for Nunavut, in respect of, or for the acquisition of, a 
share of the capital stock of a venture capital corporation de- 
scribed in section 6700.2; 


(b) a tax credit provided in respect of, or for the acquisition of, a 
Share of a labour-sponsored venture capital corporation de- 
scribed in section 6701; and 


(c) a tax credit provided by a province in respect of, or for the 
acquisition of, a share of the capital stock of a taxable Canadian 
corporation (other than a share of the capital stock of a corpora- 
tion in respect of which an amount has been renounced by the 
corporation under subsection 66(12.6), (12.601), (12.62) or 
(12.64) of the Act) that is held in a stock savings plan described 
in section 6705. 


Related Provisions: Reg. 7300(b) — Prescribed assistance under Reg. 6702 is a 
prescribed amount for ITA 12(1)(x). 


History: S. 6702 amended by P.C. 2001-1370, s. 5, August 1, 2001, Canada Gazette, 
Part II, August 15, 2001, applicable after June 9, 2001. 
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Para, 6702(a.2) amended by P.C. 1999-249, s. 6, February 18, 1999, Canada Gazette, 
Part II, March 3, 1999, applicable to 1997 er seq. except that before May. 8, 1997, the 
reference to the “Community Small Business Investment Funds Act” shall be read as a 
reference to the “Labour Sponsored Venture Capital Corporations Act, 1992”. P.C. 
1999-249 does not specifically indicate it, but presumably for the 1997 taxation year, it 
should also be read without reference to the Risk Capital Investment Tax Credits Act. 
Para. 6702(c) amended by P.C. 1996-494, s. 4, April 16, 1996, Canada Gazette, Part II, 
May 1, 1996, applicable after December 2, 1992, 


Para. 6702(a.2) added by P.C. 1993-1549, s. 4, July 21, 1993, Canada Gazette, Part II, 
August 11, 1993, applicable to 1991 et seg. 

Definitions [Reg. 6702]: “amount” —ITA 248(1); “corporation” —ITA 248(1), 
Interpretation Act 35(1); “prescribed labour-sponsored venture capital corporation”? — 
Reg. 6701; “prescribed stock savings plan” — Reg. 6705; “prescribed venture capital 
corporation” — Reg. 6700; “province” — Interpretation Act 35(1); “share” —ITA 
248(1); “taxable Canadian corporation” — ITA 89(1), 248(1). 


6703. [Prescribed investment contract corporation] — For 
the purposes of section 186.1 of the Act, a “prescribed investment 
contract corporation” means a corporation described in clause 
146(1)()(ii)(B) [146(1)“retirement savings plan’”(b)(ii)] of the Act. 
History: That portion of s. 6701 preceding para. (a) was amended applicable to 1990 


et seq. and para. (d) was added applicable after 1988, by P.C. 1992-1307, subsecs. 2(1), 
(2), June 18, 1992, Canada Gazette, Part Il, July 1, 1992. 


Paras. 6701(c), 6702(a.1) added by P.C. 1992-1306, ss. 3, 4, June 18, 1992, Canada 
Gazette, Part Il, July 1, 1992, applicable in respect of taxation years ending after Sep- 
tember 26, 1989. 


S. 6701 substituted, and paras. 6702(a) to (c) substituted for (a) and (b) by P.C. 1989- 
2306, ss. 3 and 4, November 23, 1989, Canada Gazette, Part Il, December 6, 1989, 
applicable to 1986 er seq. 


S. 6701 substituted, new s. 6702 added and former s. 6702 renumbered as s. 6703 by 
P.C. 1986-2770, ss. 10, 11, December 11, 1986, Canada Gazette, Part Il, December 24, 
1986, effective from May 23, 1985. 


S. 6702 added by P.C. 1984-3789, subsec. 17(2), November 29, 1984, Canada Gazette, 
Part Il, December 12, 1984, applicable to taxation years commencing after November 
12, 1981. 


Definitions [Reg. 6703]: “corporation” — ITA 248(1), Interpretation Act 35(1). 


6704. [Prescribed qualifying corporation] — For the purposes 
of section 186.2 of the Act, a corporation is a prescribed qualifying 
corporation in respect of dividends received by a shareholder on 
shares of its capital stock if, when the shares were acquired by the 
shareholder, they constituted 


(a) an investment described in sections 33 and 34 of the Act re- 
ferred to in subparagraph 6700(a)(i); 


(b) an eligible investment under the provisions of an Act re- 
ferred to in subparagraph 6700(a)(ii), (iv), (v), (vi) or (vili) or 
the regulation referred to in subparagraph 6700(a)(iii); 

(c) a qualified investment under the provisions of the Act re- 
ferred to in subparagraph 6700(a)(vii); or 


(d) an investment in an eligible business under the Venture Cap- 
ital Policy and Directive referred to in paragraph 6700(c). 


Proposed Addition — Reg. 6704(e) 

(e) an investment in an eligible entity described in sections 17 

and 18 of An Act constituting Capital régional et coopératif 

Desjardins, R.S.Q., c. C-6.1. 
Application: The December 20, 2002 draft regulations (Appendix H, prescribed 
venture capital corporations), s. 2, will add para. 6704(e), applicable to 2001 et seq. 
Technical Notes: Section 6704 sets out the criteria for determining if a corporation 
is a “prescribed qualifying corporation” in respect of dividends received by a share- 
holder on shares of its capital stock for the purposes of section 186.2 of the Act. 
Section 6704 is to be amended to include a corporation whose shares, at the time that 
they are acquired by a shareholder, are an investment in an eligible entity described 
in An Act constituting Capital régional et coopératif Desjardins, R.S.Q., c. C-6.1. as a 
“qualifying corporation”. 
History: Para. 6704(b) amended applicable to dividends received after February 18, 
1987, and para. (d) substituted for paras. (d) and (e) applicable to dividends received 
after September 26, 1989, by P.C. 1993-1549, s. 5, July 21, 1993, Canada Gazette, Part 
Ul, August 11, 1993. 
Para. 6704(d) added and former para. (d) redesignated as (e) by EG 1992-1 306, So} 
June 18, 1992, Canada Gazette, Part Il, July 1, 1992, applicable in respect of dividends 
received after September 26, 1989. 


Reg. 
S. 6800(a) 


S. 6704 added by P.C. 1989-2306, s. 5, November 23, 1989, Canada Gazette, Part Il. 
December 6, 1989, applicable in respect of dividends received after February 18, 1987. 
Definitions [Reg. 6704]: “business” —ITA 248(1); “corporation” —ITA 248(1), 
Interpretation Act 35(1); “dividend”, “prescribed”, “share”, “‘shareholder’ — ITA 
248(1). 


6705. [Prescribed stock savings plan] — For the purposes of 
paragraph 40(2)(i) and clause 53(2)(k)(i)(C) of the Act, a stock sav- 


ings plan governed by any of the following is a prescribed stock. 


savings plan: 


(a) the Alberta Stock Savings Plan Act, Statutes of Alberta 1986, 
c. A-37.7; 


(b) The Stock Savings Tax Credit Act, Statutes of Saskatchewan 
1986, c. S-59.1; 


(c) the Stock Savings Plan Act, Revised Statutes of Nova Scotia, 
1989, c. 445; 


(d) the Stock Savings Tax Credit Act, Revised Statutes of New- 
foundland, 1990, c. S+28; or 


(e) section 11.6 of the Income Tax Act, Continuing Consolida- 
tion of the Statutes of Manitoba c. 110. 
History: The opening words of subsec. 6705, paras. 6705(c), (d) amended, and para. 
(e) added, by P.C. 2001-1370, s. 6, August 1, 2001, Canada Gazette, Part II, August 
15, 2001, applicable to 1999 et seg. 


S. 6705 added by P.C. 1989-2306, s. 5, November 23, 1989, Canada Gazette, Part II, 
December 6, 1989, applicable to 1986 er seg. 


6706. [Prescribed condition] — For the purpose of clause 
204.81(1)(c)(v)(F) of the Act, a prescribed condition is that, in re- 
spect of a redemption of a Class A share of a corporation’s capital 
stock, the shareholder requires the corporation to withhold an 
amount in respect of the redemption in accordance with Part XII.5 
of the Act. 

Related Provisions: ITA 204.81 — Conditions for registration; ITA 211.7 — Re- 


covery of credit from provincial LSVCCs; ITA 211.8(1) — Disposition of approved 
share. 

History: S. 6706 amended by P.C. 1998-782, s. 4, May 7, 1998, Canada Gazette, Part 
I, May 27, 1998, applicable to redemptions that occur after 1997. 

The definition “qualifying Class A share” in subsec. 6706(1) and the opening words of 
subsec. 6706(3) amended, para. 6706(2)(c) added, by P.C. 1996-437, s. 1, March 26, 
1996, Canada Gazette, Part Il, April 17, 1996, applicable after December 2, 1992. 
S. 6706 added by P.C. 1992-1307, s. 3, June 18, 1992, Canada Gazette, Part Il, July 1, 
1992, applicable in respect of shares redeemed after 1991. 

Definitions [Reg. 6706]: “amount” —ITA 248(1); “corporation” —ITA 248(1), 
Interpretation Act 35(1); “prescribed”, “share”, “shareholder” — ITA 248(1). 
Forms: T1149: Remittance form for labour-sponsored funds tax credits withheld on 
redeemed shares; T2152: Part X.3 tax return for a labour-sponsored venture capital 
corporation; T5006: Statement of registered labour-sponsored venture capital corpora- 
tion Class A shares; T5006 Summ: Summary of registered LSVCC Class A shares. 


6707. [Provincially registered LSVCCs] — For the purpose of 
subsection 204.82(5) of the Act, a “prescribed provision of a law of 
a province” means section 25.1 of the Community Small Business 
Investment Funds Act, chapter 18 of the Statutes of Ontario, 1992. 


History: S. 6707 added by P.C. 1999-249, s. 7, February 18, 1999, Canada Gazette, 
Part II, March 3, 1999, applicable after May 7, 1997. 


PART LXVIIl — PRESCRIBED PLANS, 
ARRANGEMENTS AND CONTRIBUTIONS 


History: The heading to Part LX VIII amended by P.C. 1996-911, s. 1, June 20, 1996, 
Canada Gazette, Part Il, July 10, 1996, applicable after October 8, 1986. The heading 
formerly read: Prescribed Funds or Plans. 

Part LX VIII (s. 6800) added by P.C. 1981-1789, July 2, 1981, Canada Gazette, Part Il, 
July 22, 1981, effective from January 1, 1980. 


6800. [Prescribed arrangement—employee _ benefit 
plan] — For the purpose of paragraph (e) of the definition “em- 
ployee benefit plan” in subsection 248(1) of the Act, each of the 
following is a prescribed arrangement: 

(a) the Major League Baseball Players Benefit Plan; 
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(b) an arrangement under which all contributions are made pur- 
suant to a law of Canada or a province, where one of the main 
purposes of the law is to enforce minimum standards with re- 
spect to wages, vacation entitlement or severance pay; and 


(c) an arrangement under which all contributions are made in 


connection with a dispute regarding the entitlement of one or | 


more persons to benefits to be received or enjoyed by the person 
or persons. 
History: S. 6800 amended by P.C. 1996-911, s. 2, June 20, 1996, Canada Gazette, 
Part II. July 10, 1996, applicable after 1979. 


Definitions [Reg. 6800]: “Canada” — ITA 255, Interpretation Act 35(1); “person”, 
“prescribed” — ITA 248(1); “province” — Interpretation Act 35(1). 


6801. [Prescribed plan or arrangement — salary deferral 
arrangement] — For the purposes of paragraph (1) of the defini- 
tion “salary deferral arrangement” in subsection 248(1) of the Act, a 
prescribed plan or arrangement is an arrangement in writing 


(a) between an employer and an employee that is established on 
or after July 28, 1986 where 


(i) it is reasonable to conclude, having regard to all the cir- | 


cumstances, including the terms and conditions of the ar- 


rangement and any agreement relating thereto, that the ar- | 
rangement is not established to provide benefits to the | 


employee on or after retirement but is established for the 
main purpose of permitting the employee to fund, through 
salary or wage deferrals, a leave of absence from the em- 
ployee’s employment of not less than 


(A) where the leave of absence is to be taken by the em- 
ployee for the purpose of permitting the full-time attend- 
ance of the employee at a designated educational institu- 


tion (within the meaning assigned by subsection 118.6(1) | 


of the Act, three consecutive months, or 
(B) in any other case, six consecutive months 


that is to commence immediately after a period (in this sec- | 


tion referred to as the “deferral period”) not exceeding six 


years after the date on which the deferrals for the leave of | 


absence commence, 


(ii) the amount of salary or wages deferred by the employee 
under all such arrangements for the services rendered by the 
employee to the employer in a taxation year does not exceed 
33'/s per cent of the amount of the salary or wages that the 
employee would, but for the arrangements, reasonably be ex- 
pected to have received in the year in respect of the services, 


(111) the arrangement provides that throughout the period of 
the leave of absence the employee does not receive any sal- 
ary or wages from the employer, or from any other person or 
partnership with whom the employer does not deal at arm’s 
length, other than 


(A) the amount by which the employee's salary or wages 
under the arrangement was deferred or is to be reduced 
or, amounts that are based on a percentage of the salary or 
wage scale of employees of the employer, which percent- 
age is fixed in respect of the employee for the deferral 
period and the leave of absence, and 


(B) the reasonable fringe benefits that the employer usu- 
ally pays to or on behalf of employees, 


(iv) the arrangement provides that the amounts deferred in 
respect of the employee under the arrangement 


(A) are held by or for the account of a trust governed by a 
plan or arrangement that is an employee benefit plan 
within the meaning of the definition thereof in subsection 
248(1) of the Act, and provides that the amount that may 
reasonably be considered to be the income of the trust for 


a taxation year that has been earned by it for the benefit of | 


a trust referred to in clause (A), and provides that the 
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amount in respect of interest or other additional amounts 
that may reasonably be considered to have accrued to or 
for the benefit of the employee to the end of a taxation 
year shall be paid in the year to the employee, 


(v) the arrangement provides that the employee is to return to 
his regular employment with the employer or an employer 
that participates in the same or a similar arrangement after 
the leave of absence for a period that is not less than the pe- 
riod of the leave of absence; and 


(vi) subject to subparagraph (iv), the arrangement provides 
that all amounts held for the employee’s benefit under the 
arrangement shall be paid to the employee out of or under the 
arrangement no later than the end of the first taxation year 
that commences after the end of the deferral period; 


Proposed Amendment — Recontribution of income 
from employees’ leave of absence plan 
Letter from Dept. of Finance, June 30, 2000: See under ITA 81(1). 


(b) between an employer and an employee that is established 
before July 28, 1986 where it is reasonable to conclude, having 
regard to all the circumstances, including the terms and condi- 
tions of the arrangement and any agreement relating thereto, that 
the arrangement is not established to provide benefits on or after 
retirement but is established for the main purpose of permitting 
the employee to fund, through salary or wage deferrals, a leave 
of absence from the employment and under which the deferrals 
in respect of the leave of absence commenced before 1987; 


(c) that is established for the purpose of deferring the salary or 
wages of a professional on-ice official for his services as such 
with the National Hockey League if, in the case of an official 
resident in Canada, the trust or other person who has custody 
and control of any funds, investments or other property under 
the arrangement is resident in Canada; or 


(d) between a corporation and an employee of the corporation or 
a corporation related thereto under which the employee (or, after 
the employee’s death, a dependant or relation of the employee or 
the legal representative of the employee) may or shall receive an 
amount that may reasonably be attributable to duties of an office 
or employment performed by the employee on behalf of the cor- 
poration or a corporation related thereto where 


(1) all amounts that may be received under the arrangement 
shall be received after the time of the employee’s death or 
retirement from, or loss of, the office or employment and no 
later than the end of the first calendar year commencing 
thereafter, and 


(ii) the aggregate of all amounts each of which may be re- 
ceived under the arrangement depends on the fair market 
value of shares of the capital stock of the corporation or a 
corporation related thereto at a time within the period that 
commences one year before the time of the employee’s death 
or retirement from, or loss of, the office or employment and 
ends at the time the amount is received, 


unless, by reason of the arrangement or a series of transactions 
that includes the arrangement, the employee or a person with 
whom the employee does not deal at arm’s length is entitled, 
either immediately or in the future, either absolutely or contin- 
gently, to receive or obtain any amount or benefit granted or to 
be granted for the purpose of reducing the impact, in whole or in 
part, of any reduction in the fair market value of the shares of 
the corporation or a corporation related thereto. 


Related Provisions: ITA 248(10) — Series of transactions: Reg. 8508 — Effect of 
salary deferral leave plan on registered pension plan. 


History: Subpara. 6801(a)(i) substituted applicable to 1989 et seq., and para. (d). added 


applicable to 1986 er seg., by P.C. 1990-301, subsecs. 1(1), (4), February 21, 1991, 
Canada Gazette, Part Il, March 13. 1991. 


the employee shall be paid in the year to the employee, or | S. 6801 added by P.C. 1988-191, February 4, 1988, Canada Gazerte, Part Il, February 


(B) are held by or for the account of any person other than | Definitions [Reg. 6801]: “amount” — ITA 248(1): “arm’s length” —ITA 251(1): 


17, 1988, applicable to 1986 et seg. 


| “corporation” —ITA 248(1), Interpretation Act 35(1); “deferral period” — Reg. 
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6801(a)(i); “employee”, “employee benefit plan”, “employer”, “employment”, “legal 
representative” — ITA 248(1); “month” — Interpretation Act 35(1); “office” — ITA 
248(1); “person”, “prescribed”, “property’—ITA 248(1); “related” —ITA 
251(2)-(6); “resident in Canada” — ITA 250: “salary or wages” —ITA 248(1); “‘se- 
ries” — ITA 248(10); “share” —ITA 248(1); “taxation year’ = ITA 249; ‘trust’ — 
ITA 104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 

|.T. Technical News: 11 (reporting of amounts paid out of an employee benefit plan. 


Advance Tax Rulings: ATR-39: Self-funded leave of absence. 


6802. [Prescribed plan or arrangement — retirement 
compensation arrangement] — For the purposes of paragraph 
(n) of the definition “retirement compensation arrangement” in sub- 
section 248(1) of the Act, a prescribed plan or arrangement is 


(a) the plan instituted by the Canada Pension Plan: 


(b) a provincial pension plan as defined in section 3 of the Can- 
ada Pension Plan; 


(c) a plan instituted by the Unemployment Insurance Act; 


(d) a plan pursuant to an agreement in writing that is established 
for the purpose of deferring the salary or wages of a professional 
on-ice official for the official’s services as such with the Na- 
tional Hockey League if, in the case of an official resident in 
Canada, the trust or other person who has custody and control of 
any funds, investments or other property under the plan is resi- 
dent in Canada; 


(€) an arrangement under which all contributions are made pur- 
suant to a law of Canada or a province, where one of the main 
purposes of the law is to enforce minimum standards with re- 
spect to wages, vacation entitlement or severance pay; 


(f) an arrangement under which all contributions are made in 
connection with a dispute regarding the entitlement of one or 
more persons to benefits to be received or enjoyed by the person 
or persons; or 
(g) a plan or arrangement instituted by the social security legis- 
lation of a country other than Canada or of a state, province or 
other political subdivision of such a country. 
Related Provisions: ITA 207.6(6) —Rules applicable to a prescribed plan or 
arrangement. 
History: Para. 6802(e) amended, paras. (f) and (g) added, by P.C. 1996-911, s. 3, June 
20, 1996, Canada Gazette, Part II, July 10, 1996, applicable after October 8, 1986. 


S. 6802 added by P.C. 1991-2540, s. 6, December 16, 1991, Canada Gazette, Part I, 
January 15, 1992, applicable after October 8, 1986, except that before December 12, 
1988, para. 6802(c) shall be read as follows: “(c) a plan instituted by the Unemploy- 
ment Insurance Act, 1971;”. 


Definitions [Reg. 6802]: “Canada” — ITA 255, Interpretation Act 35(1); “person”, 
“prescribed”, “property” — ITA 248(1); “province” — Interpretation Act 35(1); “resi- 
dent in Canada’ — ITA 250; “salary or wages” — ITA 248(1); “trust” —ITA 104(1), 
248(1), (3); “writing” — Interpretation Act 35(1). : 


6802.1 [Prescribed pension plan] — (1) For the purpose of 
paragraph 8(1)(m.2) of the Act, each of the following is a pre- 
scribed plan: 
(a) the pension plan established as a consequence of the estab- 
lishment, by section 27 of the Members of Parliament Retiring 
Allowances Act, of the Members of Parliament Retirement Com- 
pensation Arrangements Account; and 
(b) the pension plan established by the Retirement Compensa- 
tion Arrangements Regulations, No. 1. 


(2) For the purpose of subsection 207.6(6) of the Act, each of the 
following is a prescribed plan or arrangement: 
(a) the pension plan established as a consequence of the estab- 


lishment, by section 27 of the Members of Parliament Retiring 
Allowances Act, of the Members of Parliament Retirement Com- 


pensation Arrangements Account; 

(b) the pension plan established by the Retirement Compensa- 
tion Arrangements Regulations, No. 1; and 

(c) the pension plan established by the Retirement Compensation 
Arrangements Regulations, No. 2. 


Reg. 
S. 6804(2) 


History: S. 6802.1 added by P.C. 1999-2211, s..2, December’ 16, 1999, Canada Ga- 
zette, Part Il, January 5, 2000, applicable after 1991 except that 
(a) in their application before December 15, 1994, each of subsecs. 6802.1(1) and 
(2) shall be read without reference to paras. 6802.1(1)(b) and (2)(b); and 
(b) in its application before April 1995, subsec. 6802.1(2) shall be read without 
reference to para. 6802.1(2)(c). 


Definitions [Reg. 6802.1]: “Parliament” — Interpretation Act 35(1): “pre- 
scribed” — ITA 248(1). 


6803. [Prescribed plan or arrangement — foreign 
retirement arrangement] — For the purposes of the definition 
“foreign retirement arrangement” in subsection 248(1) of the Act, a 
prescribed plan- or arrangement is a plan or arrangement to which 
subsection 408(a), (b) or (h) of the United States Internal Revenue 
Code of 1986, as amended from time to time, applies. 

History: S. 6803 added by P.C. 1992-2416, November 26, 1992, Canada Gazette. Part 
II, December 16, 1992, applicable to 1990 et seq. 


Definitions [Reg. 6803]: “prescribed” — ITA 248(1); “United States” — Interpreta- 
tion Act 35(1). 


6804. Contributions to foreign plans — (1) Definitions — 
The definitions in this subsection apply in this section. 


“foreign non-profit organization” means, 
(a) at any time before 1995, an organization 


(i) that at that time meets the conditions in subparagraphs 
(b)(i) to (411), or 

(ii) that at that time is not operated for the purpose of profit, 
and whose assets are situated primarily outside Canada 
throughout the calendar year that includes that time, and 


(b) at any time after 1994, an organization that at that time 
(i) is not operated for the purpose of profit, 
(ii) has its main place of management outside Canada, and 
(ill) carries on its activities primarily outside Canada. 


“foreign plan” means a plan or arrangement (determined without 
regard to subsection 207.6(5) of the Act) that would, but for para- 
graph (1) of the definition “retirement compensation arrangement” 
in, subsection 248(1) of the Act, be a retirement compensation 
arrangement. 


“qualifying entity” means a non-resident entity that holds all or 
part of the assets of a foreign plan where the following conditions 
are satisfied: 


(a) the entity is resident in a country under the laws of which an 
income tax is imposed, and 
(b) where those laws provide an exemption from tax, a reduced 
rate of tax or other favourable tax treatment for entities that hold 
assets of pension or other retirement plans, the entity qualifies 
for the favourable treatment. 


(2) Electing employer — For the purposes of this section, an em- 
ployer is an electing employer for a calendar year with respect to a 
foreign plan where 
(a) the employer has sent or delivered to the Minister a letter 
stating that the employer elects. to have this section apply with 
respect to contributions to the foreign plan, and 


(b) the letter was sent or delivered on or before 


(1) the last day of February in the year following the first cal- 
endar year after 1991 in which a contribution that is or would 
be if subsection 207.6(5.1) of the Act were read without ref- 
erence to paragraph (a) of that subsection, a resident’s contri- 
bution (as defined in that subsection) was made under the 
foreign plan in respect of services rendered by an individual 
to the employer, or 

(ii) any later date that is acceptable to the Minister, 


except that an employer is not an electing employer for a year with 
respect to a foreign plan if the Minister has granted written permis- 
sion for the employer to revoke, for the year or a preceding calendar 
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year, the election made under paragraph (a) in respect of the foreign 
plan. 


(3) Election by union — Except as otherwise permitted in writ- 
ing by the Minister, an election made by a trade union for the pur- 
pose of subsection (2) is valid only if it is made by the highest-level 
structural unit of the union. 


(4) Contributions made before 1992 — For the purpose of par- 
agraph 207.6(5.1)(a) of the Act, a contribution made under a for- 
eign plan by a person or body of persons in a calendar year before 
1992 is a prescribed contribution where 


(a) the contribution is paid to a qualifying entity; 


(b) each employer (in this subsection referred to as a “contribu- 
tor”) that makes a contribution under the foreign plan in the year 
iS 


(i) a non-resident corporation throughout the year, 


(ii) a partnership that makes contributions under the foreign 
plan primarily in respect of services rendered outside Canada 
to the partnership by non-resident employees, or 


(iii) a foreign non-profit organization throughout the year; 


(c) if a corporation or partnership (other than a corporation or 
partnership that is a foreign non-profit organization throughout 
the year) is a contributor, no individual who is entitled (either 
absolutely or contingently) to benefits under the foreign plan is a 
member of a registered pension plan, or a beneficiary under a 
deferred profit sharing plan, to which a contributor, or a person 
or body of persons not dealing at arm’s length with a contribu- 
tor, makes, or is required to make, contributions in relation to 
the year; 


(d) contributions made in the year under the foreign plan for the 
benefit of individuals resident in Canada are reasonable in rela- 
tion to contributions made under the plan for the benefit of non- 
resident individuals; and 


(e) the foreign plan is not a pension plan the registration of 
which under the Act has been revoked. 


(5) Contributions made in 1992, 1993 or 1994 — For the pur- 
pose of paragraph 207.6(5.1)(a) of the Act, a contribution made 
under a foreign plan by a person or body of persons at any time in 
1992, 1993 or 1994 in respect of services rendered by an individual 
to an employer is a prescribed contribution where 


(a) the contribution is paid to a qualifying entity; 


(b) the employer is an electing employer for the year with re- 
spect to the foreign plan; 


(c) if the employer is not at that time a foreign non-profit organi- 
zation, the individual is not a member of a registered pension 
plan (other than a specified multi-employer plan, as defined in 
subsection 147.1(1) of the Act), or a deferred profit sharing plan, 
in which the employer, or a person or body of persons that does 
not deal at arm’s length with the employer, participates; and 


(d) either 

(i) the employer is 
(A) a corporation that is not resident in Canada at that 
time, : 
(B) a partnership that makes contributions under the for- 
eign plan primarily in respect of services rendered outside 
Canada to the partnership by non-resident employees, or 
(C) a foreign non-profit organization at that time, or 

(ii) the individual was non-resident at any time before the 

contribution is made and became a member of the foreign 


plan before the end of the month after the month in which the 
individual became resident in Canada. 


(6) Contributions made after 1994 — For the purposes of para- 
graph 207.6(5.1)(a) of the Act, a contribution made under a foreign 
plan by a person or body of persons at any time in a calendar year 
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after 1994 in respect of services rendered by an individual to an 
employer is a prescribed contribution where 


(a) the contribution is paid to a qualifying entity; 
(b) the employer is an electing employer for the year with re- 
spect to the foreign plan; 


(c) if the employer is at that time a foreign non-profit 
organization, 


(i) the amount that, if subsection 8301(1) were read without 
reference to paragraph (b) of that subsection, would be the 
individual’s pension adjustment for the year in respect of the 
employer is nil, or 

(ii) the amount that would be the individual’s pension adjust- 
ment for the year in respect of the employer if 


(A) all contributions made under the foreign plan in the 
year in respect of the individual were prescribed by this 
subsection, 


(B) where the year is 1996, section 8308.1 were read 
without reference to subsection (4.1), and 


(C) where the year is 1997, subparagraph 8308.1(2)(b)(v) 
were read as: 


“(v) the amount, if any, by which 18% of the indivi- 
dual’s resident compensation from the employer for 
the year exceeds $1,000, and” 


does not exceed the lesser of 
(D) the money purchase limit for the year, and 


(E) 18% of the individual’s compensation (as defined in 
subsection 147.1(1) of the Act) for the year from the 
employer; 

(d) if 


(i) the employer is at that time a foreign non-profit organiza- 
tion, and 


(ii) a period in the year throughout which the individual ren- 
dered services to the employer would be, under paragraph 
8507(3)(a), a qualifying period of the individual with respect 
to another employer if that paragraph were read without ref- 
erence to subparagraph (iv) of that paragraph, 


subsection 8308(7) applies with respect to the determination of 
the individual’s pension adjustment for the year with respect to 
each employer; and 


(e) if the employer is not at that time a foreign non-profit 
organization, 


(i) the individual was non-resident at any time before the 
contribution is made, . 


(ii) the individual became a member of the foreign plan 
before the end of the month after the month in which the in- 
dividual became resident in Canada, and 


(iii) the individual is not a member of a registered pension 
plan, or a deferred profit sharing plan, in which the em- 
ployer, or a person or body of persons that does not deal at 
arm’s length with the employer, participates. 


(7) Replacement plan — For the purposes of subparagraphs 
(5)(d)Gi) and (6)(e)(ii), where benefits provided to an individual 
under a particular plan or arrangement are replaced by benefits 
under another plan or arrangement, the other plan or arrangement is 
deemed, in respect of the individual, to be the same plan or arrange- 
ment as the particular plan or arrangement. 

History: Subpara. 6804(6)(c)(ii) amended by P.C. 1998-2256, s. 2, December 16, 
1998, Canada Gazette, Part II, January 6, 1999, applicable after 1995. 

S. 6804 added by P.C, 1996-911, s. 4, June 20, 1996, Canada Gazette, Part Il, July 10, 
1996, applicable after October 8, 1986. 

Definitions [Reg. 6804]: “amount” — ITA 248(1); “arm’s length” — ITA 251(1); 
“Canada” — ITA 255, Interpretation Act 35(1); “contributor” — Reg, 6804(4); “corpo- 
ration” — ITA 248(1), Interpretation Act 35(1); “deferred profit sharing plan” —ITA 
147(1), 248(1); “electing employer” — Reg. 6804(2); “employee”, “employer” — ITA 
248(1); “foreign non-profit organization”, “foreign plan” — Reg. 6804(1); “indivi- 
dual”, “Minister” —ITA 248(1); “money purchase limit” —ITA 147.1(1), 248(1); 
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“month” — Interpretation Act 35(1); “non-resident? — ITA 248(1); “pension adjust- 
ment”, “person”, “prescribed” —ITA 248(1); “qualifying entity” — Reg. 6804(1); 
“registered pension plan” — ITA 248(1); “resident in Canada” — ITA 250; “retirement 


compensation arrangement” —ITA 248(1); “specified multi-employer plan” — ITA 
147.1(1), Reg. 8510(2), (3); “written”? — Interpretation Act 35(1)“writing”. 


PART LXIX — PRESCRIBED OFFSHORE 
INVESTMENT FUND PROPERTIES 


History: Part LXIX (s. 6900) added by P.C. 1986-1048, s. 10, May 1, 1986, Canada 
Gazette, Part Il, May 14, 1986, applicable after 1984. 


History [former Part LXIX]: Former Part LXIX,. “Aviation Turbine Fuel”, revoked 
by P.C. 1985-2277, s. 18, July 24, 1985, Canada Gazette, Part II, August 7, 1985, 
applicable with respect to purchases and dispositions of aviation turbine fuel occurring 
after April 30, 1983. 


Former Part LXIX added by P.C. 1983-1531, May 26, 1983, Canada Gazette, Part Il. 
June 8, 1983, applicable with respect to dispositions occurring and purchases made, 
with respect to aviation turbine fuel, after January 31, 1982. 


6900. [Prescribed offshore investment fund property] — 
For the purpose of paragraph 94.1(2)(a) [94.1(2)“designated cost’’] 
of the Act, an offshore investment fund property (within the mean- 
ing assigned by subsection 94.1(1) of the Act) of a taxpayer that 


(a) was acquired by him by way of bequest or inheritance from a 
deceased person who, throughout the five years immediately 
preceding his death, was not resident in Canada, 


(b) had not been acquired by the deceased from a person resi- 
dent in Canada, and 


(c) is not property substituted for property acquired by the de- 
ceased from a person resident in Canada 


is a prescribed offshore investment fund property of the taxpayer. 


Definitions [Reg. 6900]: “person”, “prescribed”, “property” —ITA 248(1); “resi- 
dent in Canada” — ITA 250; “substituted” — ITA 248(5); “taxpayer” —ITA 248(1). 


PART LXX — ACCRUED INTEREST ON 
DEBT OBLIGATIONS 


History: Part LXX (s. 7000) added by P.C. 1983-3529, November 17, 1983, Canada 
Gazette, Part Il, November 24, 1983, effective for taxation years commencing after 
1981. 


7000. (1) Prescribed debt obligations — For the purpose of 
subsection 12(9) of the Act, each of the following debt obligations 
(other than a debt obligation that is an indexed debt obligation) in 
respect of which a taxpayer has at any time acquired an interest is a 
prescribed debt obligation: 


(a) a particular debt obligation in respect of which no interest is 
stipulated to be payable in respect of its principal amount; 


(b) a particular debt obligation in respect of which the propor- 
tion of the payments of principal to which the taxpayer is enti- 
tled is not equal to the proportion of the payments of interest to 
which he is entitled; 


(c) a particular debt obligation, other than one described in para- 
graph (a) or (b), in respect of which it can be determined, at the 
time the taxpayer acquired the interest therein, that the maxi- 
mum amount of interest payable thereon in a year ending after 
that time is less than the maximum amount of interest payable 
thereon in a subsequent year; and 
(d) a particular debt obligation, other than one described in para- 
graph (a), (b) or (c), in respect of which the amount of interest to 
be paid in respect of any taxation year is, under the terms and 
conditions of the obligation, dependent on a contingency ex- 
isting after the year, 

and, for the purposes of this subsection, a debt obligation includes, 

for greater certainty, all of the issuer’s obligations to pay principal 

and interest under that obligation. 

Related Provisions: ITA 18.1(14) — Right to receive production deemed to be debt 

obligation. 


Reg. 
S. 7000(2)(¢c.1)() 


History: The opening words of subsec. 7000(1) amended by P.C. 1996-1419, subsec. 
3(1), September 11, 1996, Canada Gazette, Part II, October 2, 1996, applicable to debt 
obligations issued after October 16, 1991. 


Advance Tax Rulings: ATR-61: Interest accrual rules. 


(2) [Deemed interest on prescribed debt obligation] — For 
the purposes of subsection 12(9) of the Act, the amount determined 
in prescribed manner that is deemed to accrue to a taxpayer as inter- 
est on a prescribed debt obligation in each taxation year during 
which he holds an interest in the obligation is, 


(a) in the case of a prescribed debt obligation described in para- 
graph (1)(a), the amount of interest that would be determined in 
respect thereof if interest thereon for that year were computed on 
a compound interest basis using the maximum of all rates each 
of which is a rate computed 


(i) in respect of each possible circumstance under which an 
interest of the taxpayer in the obligation could mature or be 
surrendered or retracted, and 


(ii) using assumptions concerning the interest rate and com- 
pounding period that will result in a present value, at the date 
of purchase of the interest, of all the maximum payments 
thereunder, equal to the cost thereof to the taxpayer; 


(b) in the case of a prescribed debt obligation described in para- 
graph (1)(b), the aggregate of all amounts each of which is the 
amount of interest that would be determined in respect of his 
interest in a payment under the obligation if interest thereon for 
that year were computed on a compound interest basis using the 
specified cost of his interest therein and the specified interest 
rate in respect of his total interest in the obligation, and for the 
purposes of this paragraph, 


(i) the “specified cost” of his interest in a payment under the 
obligation is its present value at the date of purchase com- 
puted using the specified interest rate, and 


(ii) the “specified interest rate’ is the maximum of all rates 
each of which is a rate computed 


(A) in respect of each possible circumstance under which 
an interest of the taxpayer in the obligation could mature 
or be surrendered or retracted, and 


(B) using assumptions concerning the interest rate and 
compounding period that will result in a present value, at 
the date of purchase of the interest, of all the maximum 
payments to the taxpayer in respect of his total interest in 
the obligation, equal to the cost of that interest to the 
taxpayer; 

(c) in the case of a prescribed debt obligation described in para- 


graph (1)(c), other than an obligation in respect of which para- 
graph (c.1) applies, the greater of 


(i) the maximum amount of interest thereon in respect of the 
year, and 


(11) the maximum amount of interest that would be deter- 
mined in respect thereof if interest thereon for that year were 
computed on a compound interest basis using the maximum 
of all rates each of which is a rate computed 


(A) in respect of each possible circumstance under which 
an interest of the taxpayer in the obligation could mature 
or be surrendered or retracted, and 


(B) using assumptions concerning the interest rate and 
compounding period that will result in a present value, at 
the date of issue of the obligation, of all the maximum 
payments thereunder, equal to its principal amount; 


(c.1) in the case of a prescribed debt obligation described in par- 
agraph (1)(c) for which 


(i) the rate of interest stipulated to be payable in respect of 
each period throughout which the obligation is outstanding is 
fixed at the date of issue of the obligation, and 
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(ii) the stipulated rate of interest applicable at each time 1s 
not less than each stipulated rate of interest applicable before 
that time, 


the amount of interest that would be determined in respect of the 
year if interest on the obligation for that year were computed on 
a compound interest basis using the maximum of all rates each 
of which is the compound interest rate that, for a particular as- 
sumption with respect to when the taxpayer’s interest in the obli- 
gation will mature or be surrendered or retracted, results in a 
present value (at the date the taxpayer acquires the interest in the 
obligation) of all payments under the obligation after the acqui- 
sition by the taxpayer of the taxpayer’s interest in the obligation 
equal to the principal amount of the obligation at the date of 
acquisition; and 
(d) in the case of a prescribed debt obligation described in para- 
graph (1)(d), the maximum amount of interest thereon that could 
be payable thereunder in respect of that year. 

Related Provisions: ITA 18.1(14) — Right to receive production deemed to be debt 

obligation. 

History: Para. 7000(2)(c) amended, para. (c.1) added, by P.C. 1996-570, subsecs. 1(1), 

(2), April 23, 1996, Canada Gazette, Part I, May 1, 1996, applicable to 1993 et seq. 


Advance Tax Rulings: ATR-61: Interest accrual rules. 


(3) [Bonus or premium] — For the purpose of this section, any 
bonus or premium payable under a debt obligation is considered to 
be an-amount of interest payable under the obligation. 

History: Subsec. 7000(3) amended by P.C. 1996-1419, subsec. 3(2), September 11, 
1996, Canada Gazette, Part II, October 2, 1996, applicable to debt obligations issued 
after October 16, 1991. 


Advance Tax Rulings: ATR-61: Interest accrual rules. 


(4) [Conversion privilege or option to extend] — For the 
purposes of this section, where 


(a) a taxpayer has an interest in a debt obligation (in this subsec- 
tion referred to as the “first interest”) under which there is a con- 
version privilege or an option to extend its term upon maturity, 
and 


(b) at the time the obligation was issued (or, if later, at the time 
the conversion privilege or option was added or modified), cir- 
cumstances could reasonably be foreseen under which the holder 
of the obligation would, by exercising the conversion privilege 
or option, acquire an interest in a debt obligation with a principal 
amount less than its fair market value at the time of acquisition, 


the subsequent interest in any debt obligation acquired by the tax- 
payer by exercising the conversion privilege or option shall be con- 
sidered to be a continuation of the first interest. 

History: Subsec. 7000(4) amended by P.C. 1996-570, subsec. 1(3), April 23, 1996, 
Canada Gazette, Part Il, May 1, 1996, applicable with respect to debt obligations ac- 


quired by reason of the exercise after August 11, 1993 of a conversion privilege or an 
option to extend the term of another debt obligation. 


(5) [Interest computations] — For the purposes of making the 
computations referred to in paragraphs (2)(a), (b), (c) and (c.1), the 
compounding period shall not exceed one year and any interest rate 
used shall be constant from the date of acquisition or issue, as the 
case may be, until the time of maturity, surrender or retraction. 


History: Subsec. 7000(5) amended by P.C. 1996-570, subsec. 1(4), April 23, 1996, 
Canada Gazette, Part Il, May 1, 1996, applicable to 1993 et seg. 


(6) [Prescribed contract] — For the purpose of the definition 
“investment contract” in subsection 12(11) of the Act, a registered 
retirement savings plan or a registered retirement income fund, 
other than a plan or fund to which a trust is a party, is a prescribed 
contract throughout a calendar year where an annuitant (as defined 
in subsection 146(i) or 146.3(1) of the Act, as the case may be) 
under the plan or fund is alive at any time in the year or was alive at 
any time in the preceding calendar year. 

Related Provisions: ITA 142.3(1)(c)——No income accrual from specified debt 
obligation. 


History: Subsec. 7000(6) amended by P.C. 1996-568, s. 1, April 23, 1996, Canada 
Gazette, Part Il, May 1, 1996, applicable to 1993 et seq 


Income Tax Regulations 


Subsec. 7000(6) added by P.C. 1985-2277, s. 19, July 24, 1985, Canada Gazette, Part 
IL, August 7, 1985, applicable to taxation years commencing after 1981. 

Definitions [Reg. 7000]: “amount” —ITA 248(1); “debt obligation” — Reg. 
7000(1); “first interest” — Reg. 7000(4)(a); “indexed debt obligation”, “prescribed”, 
“principal amount” —ITA 248(1); “registered retirement income fund” — ITA 
146,3(1), 248(1); “registered retirement savings plan” —ITA 146(1), 248(1); “speci- 
fied cost’ — Reg. 7000(2)(b)(i); “specified interest rate” — Reg. 7000(2)(b) (Gi), “taxa- 
tion year” —ITA 249; “taxpayer” — ITA 248(1); “trust” —ITA 104(1), 248(1), (3). 


7001. Indexed debt obligations — (1) For the purpose of sub- 
paragraph 16(6)(a)(i) of the Act, where at any time in a taxation 
year a taxpayer holds an interest in an indexed debt obligation, there 
is prescribed as interest receivable and received by the taxpayer in 
the year in respect of the obligation the total of 


(a) the amount, if any, by which 


(i) the total of all amounts each of which is the amount by 
which the amount payable in respect of the taxpayer’s inter- 
est in an indexed payment under the obligation (other than a 
payment that is an excluded payment with respect to the tax- 
payer for the year) has, because of a change in the purchasing 
power of money, increased over an inflation adjustment pe- 
riod of the obligation that ends in the year 


exceeds the total of 


(ii) that portion of the total, if any, determined under subpar- 
agraph (i) that is required, otherwise than by subsection 16(6) 
of the Act, to be included in computing the taxpayer’s in- 
come for the year or a preceding taxation year, and 


(iii) the total of all amounts each of which is the amount by 
which the amount payable in respect of the taxpayer’s inter- 
est in an indexed payment under the obligation (other than a 
payment that is an excluded payment with respect to the tax- 
payer for the year) has, by reason of a change in the purchas- 
ing power of money, decreased over an inflation adjustment 
period of the obligation that ends in the year, and 


(b) where the non-indexed debt obligation associated with the 
indexed debt obligation is an obligation that is described in any 
of paragraphs 7000(1)(a) to (d), the amount of interest that 
would be determined under subsection 7000(2) to accrue to the 
taxpayer in respect of the non-indexed debt obligation in the par- 
ticular period that 


(i) begins at the beginning of the first inflation adjustment 
period of the indexed debt obligation in respect of the tax- 
payer that ends in the year, and 


(ii) ends at the end of the last inflation adjustment period of 
the indexed debt obligation in respect of the taxpayer that 
ends in the year 


if the particular period were a taxation year of the taxpayer and 
the taxpayer’s interest in the indexed debt obligation were an 
interest in the non-indexed debt obligation. 


(2) For the purposes of subparagraph 16(6)(a)(ii) of the Act, where 
at any time in a taxation year a taxpayer holds an interest in an 
indexed debt obligation, there is prescribed as interest payable and 
paid by the taxpayer in the year in respect of the obligation the 
amount, if any, by which 


(a) the total of the amounts, if any, determined under subpara- 
graphs (1)(a)(ii) and (iii) for the year in respect of the taxpayer’s 
interest in the obligation 


exceeds 


(b) the amount, if any, determined under subparagraph (1)(a)(i) 
for the year in respect of the taxpayer’s interest in the obligation. 


(3) For the purposes of subparagraph 16(6)(b)(i) of the Act, where 
at any time in a taxation year an indexed debt obligation is an obli- 
gation of a taxpayer, there is prescribed as interest payable in re- 
spect of the year by the taxpayer in respect of the obligation the 
amount, if any, that would be determined under paragraph (1)(a) in 
respect of the taxpayer for the year if, at each time at which the 
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obligation is an obligation of the taxpayer, the taxpayer were the 
holder of the obligation and not the debtor under the obligation. 


(4) For the purposes of subparagraph 16(6)(b)(ii) of the Act, where 
at any time in a taxation year an indexed debt obligation is an obli- 
gation of a taxpayer, there is prescribed as interest receivable and 
received by the taxpayer in the year in respect of the obligation the 
amount, if any, that would be determined under subsection (2) in 
respect of the taxpayer for the year if, at each time at which the 
obligation is an obligation of the taxpayer, the taxpayer were the 
holder of the obligation and not the debtor under the obligation. 


(5) For the purpose of determining the amount by which an indexed 
payment under an indexed debt obligation has increased or de- 
creased over a period because of a change in the purchasing power 
of money, the amount of the indexed payment at any time shall be 
determined using the method for computing the amount of the pay- 
ment at the time it is to be made, adjusted in a reasonable manner to 
take into account the earlier date of computation. 


(6) For the purposes of this section, the non-indexed debt obligation 
associated with an indexed debt obligation is the debt obligation 
that would result if the indexed debt obligation were amended to 
eliminate all adjustments determined by reference to changes in the 
purchasing power of money. 


(7) In this section, 


“excluded payment” with respect to a taxpayer for a taxation year 
means an indexed payment under an indexed debt obligation where 


(a) the non-indexed debt obligation associated with the indexed 
debt obligation provides for the payment, at least annually, of 
interest at a single fixed rate, and 


(b) the indexed payment corresponds to one of the interest pay- 
ments referred to in paragraph (a), 


but does not include payments under an indexed debt obligation 
where, at any time in the year, the taxpayer’s proportionate interest 
in a payment to be made under the obligation after that time differs 
from the taxpayer’s proportionate interest in any other payment to 
be made under the obligation after that time; 


“indexed payment” means, in relation to an indexed debt obliga- 
tion, an amount payable under the obligation that is determined by 
reference to the purchasing power of money; 


“inflation adjustment period” of an indexed debt obligation 
means, in relation to a taxpayer, 


(a) where the taxpayer acquires and disposes of the taxpayer’s 
interest in the obligation in the same regular adjustment period 
of the obligation, the period that begins when the taxpayer ac- 
quires the interest in the obligation and ends when the taxpayer 
disposes of the interest, and 


(b) in any other case, each of the following consecutive periods: 


(i) the period that begins when the taxpayer acquires the tax- 
payer’s interest in the obligation and ends at the end of the 
regular adjustment period of the obligation in which the tax- 
payer acquires the interest in the obligation, 


(ii) each succeeding regular adjustment period of the obliga- 
tion throughout which the taxpayer holds the interest in the 
obligation, and 


(iii) where the taxpayer does not dispose of the interest in the 
obligation at the end of a regular adjustment period of the 
obligation, the period that begins immediately after the last 
period referred to in subparagraphs (i) and (11) and that ends 
when the taxpayer disposes of the interest in the obligation; 


“regular adjustment period” of an indexed debt obligation means 


(a) where the terms or conditions of the obligation provide that, 
while the obligation is outstanding, indexed payments are to be 
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made at regular intervals not exceeding 12 months in length, 
each of the following periods: 


(i) the period that begins when the obligation is issued and 
ends when the first indexed payment is required to be made, 
and 


(ii) each succeeding period beginning when an indexed pay- 
ment is required to be made and ending when the next in- 
dexed payment is required to be made, 
(b) where paragraph (a) does not apply and the obligation is out- 
standing for less than 12 months, the period that begins when the 
obligation is issued and ends when the obligation ceases to be 
outstanding, and 
(c) in any other case, each of the following periods: 


(i) the 12-month period that begins when the obligation is 
issued, 

(ii) each succeeding 12-month period throughout which the 
obligation is outstanding, and 

(iii) where the obligation ceases to be outstanding at a time 
other than the end of a 12-month period referred to in subpar- 
agraph (i) or (ii), the period that commences immediately af- 
ter the last period referred to in those subparagraphs and that 
ends when the obligation ceases to be outstanding. 


History: S. 7001 added by P.C. 1996-1419, s. 4, September 11, 1996, Canada Gazette, 
Part I, October 2, 1996, applicable to debt obligations issued after October 16, 1991. 


Definitions [Reg. 7001]: “amount” — ITA 248(1); “associated” — ITA 256: “debt 
obligation” — Reg. 7001(6); “disposes” —ITA 248(1)“disposition”; “excluded pay- 
ment” — Reg. 7001(7); “indexed debt obligation” — ITA 248(1); “indexed payment”, 
“inflation adjustment period” — Reg. 7001(7); “month” — Interpretation Act 35(1); 
“prescribed” — ITA 248(1); “regular adjustment period’ — Reg. 7001(7); “taxation 
year” —ITA 249; “taxpayer” —ITA 248(1). 


PART LXXI — PRESCRIBED FEDERAL 
CROWN CORPORATIONS 


History: Part LXXI (s. 7100) added by P.C. 1984-3095, August 31, 1984, Canada 
Gazette, Part Il, September 19, 1984, effective September 1, 1984. 


7100. For the purposes of subsections 27(2) and (3), the definition 
“private corporation” in subsection 89(1) and subsection 124(3) of 
the Act, the following are prescribed federal Crown corporations: 

(a) Canada Deposit Insurance Corporation; 

(b) Canada Hibernia Holding Corporation; 

(c) Canada Lands Company. Limited; 

(d) Canada Mortgage and Housing Corporation; 

(e) Canada Post Corporation; 

(f) Canadian Broadcasting Corporation; 

(g) Cape Breton Development Corporation; 

(h) Freshwater Fish Marketing Corporation; 

(i) Royal Canadian Mint; and 

Gj) VIA Rail Canada Inc. 


_ Proposed Amendment — Reg. 7100(j) 
Application: Bill C-44 (First Reading March 24, 2005), para. 85(b), will replace 
“VIA Rail Canada Inc.” in para. 7100() with “WIA Rail Canada”, in force on a day to 
be fixed by order of the Governor in Council. 
Following the dissolution of the 38th Parliament, this Bill will have to be re-introduced 
in the next session if it is to be enacted. _ 


History: The opening words of s. 7100 amended, the list alphabetized, and “Farm 
Credit Canada” removed, by P.C. 2003-1921, subsec. 1(5), December 3, 2003, Canada 
Gazette, Part Il, December 17, 2003, applicable to taxation years that begin after De- 
cember 10, 2001. 

“Theratronics International Limited” in s. 7100 deleted by the said P.C. 2003-1921, 
subsec. 1(4), applicable after May 20, 1998. 

“Canada Hibernia Holding Corporation” and “Theratronics International Limited” ad- 
ded, and “Canada Development Investment Corporation” deleted, by the said P.C. 
2003-1921, subsecs. 1(2), (3), applicable after January 2, 1995. 

The opening words of s. 7100 amended by the said P.C. 2003-1921, subsec. 1(1), appli- 


| cable after July 13, 1990. 
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The reference to “Farm Credit Corporation” in s. 7100 replaced with a reference to 
“Farm Credit Canada”, by 2001, c. 22, para. 22(a), applicable June 14, 2001. 


S. 7100 amended by P.C. 1996-1927, s. 1, December 19, 1996, Canada Gazette, Part 
Il, January 8, 1997; the deletion of “Air Canada” and the addition of “Canada Lands 
Company Limited” applicable November 1, 1995; the deletion of the reference to Na- 
tional Railways applicable January 1, 1996. 

S. 7100 amended by P.C. 1994-930, June 2, 1994, Canada Gazette, Part Il, June II5), 
1994, applicable after March 26, 1994. 


S. 7100 amended by P.C. 1991-2029, October 24, 1991, Canada Gazette, Part II, No- 
vember 6, 1991, effective commencing July 3, 1991. 


5. 7100 amended by P.C. 1991-1822, September 26, 1991, Canada Gazette, Part II, 
October 9, 1991, applicable commencing January 1, 1991. 


S. 7100 amended by P.C. 1991-350, February 28, 1991, Canada Gazette, Part Il, 
March 13, 1991, applicable after January 1991. 

S. 7100 amended by P.C. 1986-2590, s. 18, November 20, 1986, Canada Gazette, Part 
Il, December 10, 1986, effective July 15, 1985. 

S. 7100 amended by P.C. 1985-466, February 14, 1985, Canada Gazette, Part Il, 
March 6, 1985, effective commencing September 1, 1984. 

Definitions [Reg. 7100]: “prescribed” — ITA 248(1). 

Interpretation Bulletins: IT-347R2: Crown corporations (archived). 


PART LXXII — [REPEALED] 


History: Part LXXII repealed by P.C. 2001-1378, s. 5, August 1, 2001, Canada Ga- 
zette, Part Il, August 15, 2001, effective August 15, 2001. 

Part LXXII (s. 7200) added by P.C. 1984-3789, s. 18, November 29, 1984, Canada 
Gazette, Part Il, December 12, 1984, applicable in respect of the first taxation year of a 
corporation ending after 1982. 


Definitions [Reg. 7200]: “amount” — ITA 248(1); “commencement” — Interpreta- 
tion Act 35(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “taxation 
year” — ITA 249. 


PART LXXIIl — PRESCRIBED AMOUNTS 
AND AREAS [AND PENALTIES] 


History: Heading to Part LXXIII substituted by P.C. 1988-1105, s, 2, June 6, 1988, 
Canada Gazette, Part II, June 22, 1988, applicable to 1987 et seq. 


Part LXXIII (s. 7300) added by P.C. 1986-2770, s. 12, December 11, 1986, Canada 
Gazette, Part Il, December 24, 1986, effective commencing May 23, 1985. 


7300. [Prescribed amounts] — For the purposes of paragraph 
12(1)(x) of the Act, “prescribed amount” means 


(a) any amount paid to a corporation by the Native Economic 
Development Board created under Order in Council P.C. 1983- 
3394 of October 31, 1983 pursuant to the Native Economic De- 
velopment Program or paid to a corporation under the Aborigi- 
nal Capital Corporation Program of the Canadian Aboriginal Ec- 
onomic Development Strategy, where all of the shares of the 
capital stock of the corporation are 


(1) owned by aboriginal individuals, 


(11) held in trust for the exclusive benefit of aboriginal 
individuals, 


(iii) owned by a corporation, all the shares of which are 
owned by aboriginal individuals, or 


(iv) owned or held in a combination of ownership structures 
described in subparagraph (1), (ii) or (iii) 


and the purpose of the corporation is to provide loans, loan guar- 
antees, bridge financing, venture capital, lease financing, surety 
bonding or other similar financing services to aboriginal enter- 
prises; or 


(b) prescribed assistance within the meaning assigned by section 
6702. 


Related Provisions: ITA 80(1)“excluded obligation’’(a)(i) — Debt forgiveness rules 
do not apply to prescribed amount. 

History: Para. 7300(a) amended by P.C. 1991-729, April 18, 1991, Canada Gazette, 
Part Il, May 8, 1991, to substitute subparas. (i) to (iv) for “owned by aboriginal 
individuals”. 

S. 7300 amended by P.C. 1990-213, February 8, 1990, Canada Gazette, Part Il, Febru- 
ary 28, 1990, to add para. (a), applicable to amounts received after May 22, 1985. 


Income Tax Regulations 


Definitions [Reg. 7300]: “amount” —ITA 248(1); “corporation” —ITA 248(1), 
Interpretation Act 35(1); “individual”, “prescribed”, “share” — ITA 248(1); “taxation 
year” — ITA 249; “trust” — ITA 104(1), 248(1), (3). 


Forms: T2124: Statement of business activities. 


7301. [Repealed] 


History: S. 7301 repealed by P.C. 2001-1378, s. 6, August 1, 2001, Canada Gazette, 
Part II, August 15, 2001, effective August 15, 2001. 


S. 7301 added by P.C. 1987-2168, October 22, 1987, Canada Gazette, Part Il, Novem- 
ber 11, 1987. 


7302, 7303. [Revoked] 


History: Ss. 7302, 7303 revoked by P.C. 1993-1688, s. 1, August 26, 1993, Canada 
Gazette, Part Il, September 8, 1993, applicable to 1993 er seg. 


Ss. 7302, 7303 added by P.C. 1988-1105, June 6, 1988, Canada Gazette, Part II, June 
22, 1988, applicable to 1987 et seg. 


7303.1 (1) [Prescribed northern zone] — An area is a pre- 
scribed northern zone for a taxation year for the purposes of section 
110.7 of the Act where it is 


(a) the Yukon Territory or the Northwest Territories; 


(b) those parts of British Columbia, Alberta and Saskatchewan 
that lie north of 57°30'N latitude; 


(c) that part of Manitoba that lies 

(i) north of 56°20'N latitude, or 

(ii) north of 52°30'N latitude and east of 95°25'W longitude; 
(d) that part of Ontario that lies 

(i) north of 52°30'N latitude, or 

(ii) north of 51°05'N latitude and east of 89°10'W longitude; 
(e) that part of Quebec that lies 

(i) north of 51°05'N latitude, or 


(ii) north of the Gulf of St. Lawrence and east of 63°00"W 
longitude; or 
(f) Labrador, including Belle Isle. 
(2) [Prescribed intermediate zone] — An area is a prescribed 
intermediate zone for a taxation year for the purposes of section 
110.7 of the Act where it is the Queen Charlotte Islands, Anticosti 
Island, the Magdalen Islands or Sable Island, or where it is not part 


of a prescribed northern zone referred to in subsection (1) for the 
year and is 


(a) that part of British Columbia that lies 

(1) north of 55°35'N latitude, or 

(ii) north of 55°00'N latitude and east of 122°00'W longitude; 
(b) that part of Alberta that lies north of 55°00'N latitude; 
(c) that part of Saskatchewan that lies 

(1) north of 55°00'N latitude, 

(11) north of 54°15'N latitude and east of 107°00'W longitude, 


or 
Gu) north of 53°20'N latitude and east of 103°00'W 
longitude; 

(d) that part of Manitoba that lies 
(i) north of 53°20'N latitude, 


(ii) north of 52°10'N latitude and east of 97°40'W longitude, 
or 


(iil) north of 51°30'N latitude and east of 96°00'W longitude; 
(e) that part of Ontario that lies north of 50°35'N latitude; or 
(f) that part of Quebec that lies 

(1) north of 50°35'N latitude and west of 79°00'W longitude, 


(ii) north of 49°00'N latitude, east of 79°00'W longitude and 
west of 74°00'W longitude, 


(iil) north of 50°00'N latitude, east of 74°00'W longitude and 
west of 70°00'W longitude, 
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(iv) north of 50°45'N latitude, east of 70°00'W longitude and 
west of 65°30'W longitude, or 


(v) north of the Gulf of St. Lawrence, east of 65°30'W longi- 
tude and west of 63°00'W longitude. 
History [Reg. 7303.1]: S. 7303.1 enacted by P.C. 1993-1688, s. 2. August 26, 1993, 
Canada Gazette, Part II, September 8, 1993, applicable to 1988 et seq. 
Definitions [Reg. 7303.1]: “prescribed” — ITA 248(1): “taxation year” — ITA 249. 


Remission Orders [Reg. 7303.1]: Prescribed Areas Forward Averaging Remission 
Order, P.C. 1994-109 (remission for certain residents of prescribed. areas who filed 
forward averaging elections for 1987). 


Interpretation Bulletins [Reg. 7303.1]: IT-91R4: Employment at special work 
sites or remote work locations. 


Forms [Reg. 7303.1]: T4039: Northern residents deductions — places in prescribed 
zones [guide]. 


7304. (1) In this section, 
“member of the taxpayer’s household” includes the taxpayer; 


“designated city’ means St. John’s, Halifax, Moncton, Quebec 
City, Montreal, Ottawa, Toronto, North Bay, Winnipeg, Saskatoon, 
Calgary, Edmonton and Vancouver. 


(2) [Trip cost] — For the purposes of this section, the trip cost to a 
taxpayer in respect of a trip made by an individual who, at the time 
the trip was made, was a member of the taxpayer’s household is the 
least of 


(a) the aggregate of 


(i) the value of travel assistance, if any, provided by the tax- 
payer's employer in respect of travelling expenses for the 
trip, and 

(ii) the amount, if any, received by the taxpayer from his em- 
ployer in respect of travelling expenses for the trip, 


(b) the aggregate of 


(i) the value of travel assistance, if any, provided by the tax- 
payer's employer in respect of travelling expenses for the 
trip, and 

(ii) travelling expenses incurred by the taxpayer for the trip, 
and 


(c) the lowest return airfare ordinarily available, at the time the 
trip was made, to the individual for flights between the place in 
which the individual resided immediately before the trip, or the 
airport nearest thereto, and the designated city that is nearest to 
that place. 


(3) [Period travel cost] — For the purposes of subsection (4), the 
“period travel cost” to a taxpayer for a period in a taxation year, in 
respect of an individual who was a member of the taxpayer’s house- 
hold at any time during the period, is the total of the trip costs to the 
taxpayer in respect of all trips that were made by the individual at a 
time when the individual was a member of the taxpayer’s household 
where the trips may reasonably be considered to relate to the period. 


(4) [Travel assistance — prescribed amount] — For the pur- 
poses of clause 110.7(1)(a)(1)(A) of the Act, the prescribed amount 
in respect of a taxpayer for a period in a taxation year is the lesser 
of 
(a) the total of 
(i) the value of travel assistance, if any, provided in the pe- 
riod by the taxpayer’s employer in respect of travelling ex- 
penses for trips, each of which was made by an individual 
who, at the time the trip was made, was a member of the 
taxpayer’s household, where the trips may reasonably be 
considered to relate to the period, and 
(ii) the amount, if any, received in the period by the taxpayer 
from the taxpayer’s employer in respect of travelling ex- 
penses for trips, each of which was made by an individual 
who, at the time the trip was made, was a member of the 
taxpayer’s household, where the trips may reasonably be 
considered to relate to the period; and 
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(b) the total of all the period travel costs to the taxpayer for the 
period in respect of all individuals who were members of the 
taxpayer's household at any time in the period. 

History: Para. 7304(2)(c), subsecs. 7304(3), (4) amended by P.C. 1993-1688, s. 3, 


August 26, 1993, Canada Gazette, Part II, September 8, 1993, applicable to 1988 er 
seq. 

S. 7304 added by P.C. 1988-1105, s. 3, June 6. 1988, Canada Gazette. Part Il. June 22. 
1988, applicable to 1987 et seq. 

Definitions [Reg. 7304]: “amount?—ITA 248(1): “designated city” — Reg. 
7304(1); “employer”, “individual” —ITA 248(1); “member of the taxpayer’s house- 
hold” — Reg. 7304(1); “period travel cost” — Reg. 7304(3); “prescribed” — ITA 
248(1); “taxation year” —ITA 249; “taxpayer” —ITA 248(1): “trip cost” — Reg. 
7304(2). 


7305. [Prescribed drought regions] — For the purposes of 
subsection 80.3(4) of the Act, prescribed drought regions in respect 
of 


(a) the 1995 calendar year are 


(i) in Manitoba, the Local Government Districts of Alonsa, 
Fisher, Grahamdale, Grand Rapids and Mountain (South), 
the areas designated under The Northern Affairs Act (Mani- 
toba) as the communities of Camperville, Crane River, Duck 
Bay, Homebrook, Mallard, Meadow Portage, Rock Ridge, 
Spence Lake and Waterhen, the Rural Municipalities of Erik- 
sdale, Lawrence, Mossey River, Ste. Rose and Siglunes, and 
Skownan, 


(ii) in Saskatchewan, the Rural Municipalities of Antelope 
Park, Battle River, Beaver River, Biggar, Blaine Lake, Bri- 
tannia, Buffalo, Cut Knife, Douglas, Eagle Creek, Eldon, Eye 
Hill, Frenchman Butte, Glenside, Grandview, Grass Lake, 
Great Bend, Heart’s Hill, Hillsdale, Kindersley, Loon Lake, 
Manitou Lake, Mariposa, Mayfield, Meadow Lake, Med- 
stead, Meeting Lake, Meota, Mervin, Milton, Mountain 
View, North Battleford, Oakdale, Paynton, Parkdale, Perdue, 
Pleasant Valley, Prairie, Prairiedale, Progress, Redberry, 
Reford, Round Hill, Round Valley, Rosemont, Senlac, Spir- 
itwood, Tramping Lake, Turtle River, Wilton and Winslow, 
and 


(iii) in Alberta, the Counties of Beaver, Camrose, Flagstaff, 
Lamont, Minburn, Paintearth, Smoky Lake, St. Paul, Strath- 
cona, Thorhild, Two Hills and Vermilion River, the Munici- 
pal Districts of Bonnyville, MacKenzie, Northern Lights, 
Provost and Wainwright, and Special Areas 2, 3 and 4; 

(b) the 1997 calendar year are 
(i) in Ontario, the Counties of Hastings and Renfrew, 
(ii) Nova Scotia, 
(111) in Manitoba, the Rural Municipalities of Albert, Alonsa, 
Archie, Arthur, Birtle, Boulton, Brenda, Cameron, Clanwil- 
liam, Dauphin, Edward, Ellice, Glenella, Grahamdale, Harri- 
son, Lakeview, Langford, Lansdowne, Lawrence, McCreary, 
Miniota, Minto, Morton, Ochre River, Park (South), Pipe- 
stone, Rosedale, Rossburn, Russell, Ste. Rose, Shellmouth, 
Shoal Lake, Sifton, Siglunes, Silver Creek, Strathclair, Turtle 
Mountain, Wallace, Westbourne, Whitewater and 
Winchester, 


(iv) in Saskatchewan, the Rural Municipalities of Abernethy, 
Antelope Park, Antler, Argyle, Baildon, Bengough, Benson, 
Big Stick, Biggar, Bratt’s Lake, Brock, Brokenshell, Brown- 
ing, Buchanan, Calder, Caledonia, Cambria, Cana, Chester, 
Chesterfield, Churchbridge, Clinworth, Coalfields, Cote, 
Cymri, Deer Forks, Elcapo, Elmsthorpe, Emerald, Enniskil- 
len, Enterprise, Estevan, Excel, Eye Hill, Fertile Belt, Fill- 
more, Foam Lake, Francis, Fox Valley, Garry, Glenside, 
Golden West, Good Lake, Grandview, Grass Lake, Grayson, 
Griffin, Happyland, Happy Valley, Hart Butte, Hazelwood, 
Heart’s Hill, Indian Head, Insinger, Ituna Bon Accord, In- 
vermay, Kellross, Key West, Keys, Kingsley, Lajord, Lake 
Alma, Lake Johnston, Lake of The Rivers, Langenburg, Lau- 
rier, Lipton, Livingston, Lomond, Maple Creek, Mariposa, 
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Martin, Maryfield, McLeod, Milton, Montmartre, Moose 
Creek, Moose Jaw, Moose Mountain, Moosomin, Mountain 
View, Mount Pleasant, North Qu’Appelle, Norton, Oakdale, 
Orkney, Old Post, Poplar Valley, Prairie, Prairiedale, Pro- 
gress, Reciprocity, Redburn, Reford, Rocanville, Rosemount, 
St. Philips, Saltcoats, Scott, Silverwood, Sliding Hills, Souris 
Valley, South Qu’Appelle, Spy Kill, Stanley, Stonehenge, 
Storthoaks, Surprise Valley, Tecumseh, Terrell, The Gap, 
Tramping Lake, Tullymet, Wallace, Walpole, Waverley, 
Wawken, Wellington, Weyburn, Willow Bunch, Willowdale, 
Winslow and Wolseley, and 

(v) in Alberta, the County of Forty Mile, the Municipal Dis- 
tricts of Acadia Valley, Cypress, Pincher Creek, Provost and 
Willow Creek, and Special Areas 2, 3 and 4; 


(c) the 1998 calendar year are 


(i) in Ontario, the Counties of Bruce, Grey, Huron and Ox- 
ford, and the Districts of Nipissing, Parry Sound, Sudbury 


~ and Thunder Bay, 


(ii) in Nova Scotia, the Counties of Annapolis, Colchester, 
Cumberland, Digby, Hants and Kings, 


(iii) in Saskatchewan, the Rural Municipalities of Aberdeen, 
Antelope Park, Arlington, Auvergne, Battle River, Bayne, 
Beaver River, Biggar, Blaine Lake, Blucher, Bone Creek, 
Britannia, Buffalo, Canaan, Chaplin, Chesterfield, Clinworth, 
Corman Park, Coteau, Coulee, Cut Knife, Douglas, Dundurn, 
Eagle Creek, Eldon, Enfield, Excelsior, Eye Hill, Fertile Val- 
ley, Frenchman Butte, Frontier, Glen Bain, Glen McPherson, 
Glenside, Grandview, Grant, Grass Lake, Grassy Creek, 
Gravelbourg, Great Bend, Harris, Hart Butte, Heart’s Hill, 
Hillsdale, Kindersley, King George, Lac Pelletier, Lacadena, 
Laird, Lake of The Rivers, Lawtonia, Lone Tree, Loon Lake, 
Loreburn, Mankota, Manitou Lake, Maple Bush, Mariposa, 
Marriott, Mayfield, Meadow Lake, Medstead, Meeting Lake, 
Meota, Mervin, Milden, Milton, Miry Creek, Monet, Mont- 
rose, Morse, Mountain View, Newcombe, North Battleford, 
Oakdale, Old Post, Parkdale, Paynton, Perdue, Pinto Creek, 
Pleasant Valley, Poplar Valley, Prairie, Prairiedale, Progress, 
Redberry, Reford, Reno, Riverside, Rosedale, Rosemount, 
Round Hill, Round Valley, Rosthern, Rudy, St. Andrews, 
Saskatchewan Landing, Senlac, Shamrock, Snipe Lake, 
Stonehenge, Swift Current, Tramping Lake, Turtle River, 
Val Marie, Vanscoy, Victory, Waverly, Webb, Whiska 
Creek, White Valley, Willow Bunch, Wilton, Winslow, Wise 
Creek, and Wood River, and 


(iv) in Alberta, the Counties of Beaver, Camrose, Flagstaff, 
Grande Prairie, Lamont, Minburn, Paintearth, St. Paul, 
Smoky Lake, Stettler, Two Hills and Vermilion River, the 
Municipal Districts of Acadia, Big Lakes, Birch Hills, Bon- 
nyville, Clear Hills, East Peace, Fairview, Greenview, North- 
ern Lights, Peace, Provost, Saddle Hills, Smoky River, Spirit 
River, Starland, Wainwright and Yellowhead, and Special 
Areas 2, 3 and 4; 


(d) the 1999 calendar year are 


(i) in Nova Scotia, the Counties of Annapolis, Colchester, 
Cumberland, Digby, Hants, Kings and Yarmouth, 


(ii) in British Columbia, the Peace River Regional District, 


(iii) in Saskatchewan, the Rural Municipalities of Beaver 
River and Loon Lake, and 


(iv) in Alberta, the Counties of Athabaska, Barrhead, Birch 
Hills, Grande Prairie, Lac Ste. Anne, Lakeland, Lamont, Sad- 
dle Hills, Smoky Lake, St. Paul, Thorhild, Two Hills, 
Westlock and Woodlands, and the Municipal Districts of Big 
Lakes, Bonnyville, Clear Hills, East Peace, Fairview, Green- 
view, Lesser Slave Lake, MacKenzie, Northern Lights, 
Peace, Smoky River and Spirit River; 


(e) the 2000 calendar year are 


(i) in British Columbia, the Regional District of East 
Kootenay, 


ESZ2 


(f) 


Income Tax Regulations 


(ii) in Saskatchewan, the Rural Municipalities of Antelope 
Park, Battle River, Big Stick, Biggar, Blaine Lake, Buffalo, 
Chesterfield, Clinworth, Cut Knife, Deer Forks, Douglas, 
Duck Lake, Eagle Creek, Enterprise, Eye Hill, Fox Valley, 
Glenside, Grandview, Grass Lake, Great Bend, Happyland, 
Hearth’s Hill, Kindersley, Laird, Leask, Maple Creek, Mari- 
posa, Marriott, Mayfield, Meeting Lake, Milton, Mountain 
View, Newcombe, North Battleford, Oakdale, Paynton, 
Piapot, Pleasant Valley, Prairiedale, Progress, Redberry, 
Reford, Reno, Rosemount, Rosthern, Round Valley, Senlac, 
St. Louis, Tramping Lake and Winslow, and 


(iii) in Alberta, the Counties of Barrhead, Birch Hills, Card- 
ston, Cypress, Flagstaff, Forty Mile, Grande Prairie, 
Kneehill, Lac Ste. Anne, Lethbridge, Newell, Paintearth, 
Saddle Hills, Starland, Stettler, Vulcan, Warner, Wheatland 
and Woodlands, the Improvement Districts of Kananaskis 
and Waterton, the Municipal Districts of Acadia, Fairview, 
Foothills, Greenview, Peace, Pincher Creek, Provost, Ranch- 
land, Smoky River, Spirit River, Taber and Willow Creek, 
and the Municipality of Crowsnest Pass and Special Areas 2, 
3, and 4; 


the 2001 calendar year are 


(i) in Ontario, the Counties of Elgin, Essex, Haldimand, Has- 
tings, Huron, Lambton, Lanark, Lennox and Addington, 
Middlesex, Norfolk, Northumberland, Oxford and Renfrew, 
the United Counties of Leeds and Grenville, the Frontenac 
Management Board, the Regional Municipality of Niagara, 
the Cities of Brant County, Brantford, Hamilton, Ottawa and 
Prince Edward County and the Municipality of Chatham- 
Kent, 


(ii) in Quebec, the Magdalen Islands, 


(iii) in Nova Scotia, the Counties of Annapolis, Antigonish, 
Cape Breton, Colchester, Cumberland, Digby, Hants, Inver- 
ness, Kings, Pictou, Richmond and Victoria, 


(iv) in New Brunswick, the Counties of Albert, Kent and 
Westmorland, 


(v) in Manitoba, the Rural Municipality of Kelsey, 


(vi) in British Columbia, the Regional Districts of Central 
Kootenay, East Kootenay, Kootenay Boundary and Okana- 
gan-Similkameen, 


(vii) Prince Edward Island, 


(viii) in Saskatchewan, the Rural Municipalities of Aberdeen, 
Abernethy, Antelope Park, Arborfield, Arlington, Arm River, 
Auvergne, Baildon, Barrier Valley, Battle River, Bayne, Bea- 
ver River, Bengough, Big Arm, Big Quill, Big River, Big 
Stick, Biggar, Birch Hills, Bjorkdale, Blaine Lake, Blucher, 
Bone Creek, Bratt’s Lake, Britannia, Brokenshell, Buchanan, 
Buckland, Buffalo, Calder, Caledonia, Cana, Canaan, 
Canwood, Carmichael, Caron, Chaplin, Chester, Chester- 
field, Churchbridge, Clayton, Clinworth, Colonsay, Con- 
naught, Corman Park, Cote, Coteau, Coulee, Craik, Cupar, 
Cut Knife, Deer Forks, Douglas, Duck Lake, Dufferin, 
Dundurn, Eagle Creek, Edenwold, Elcapo, Eldon, Elfros, 
Elmsthorpe, Emerald, Enfield, Enterprise, Excel, Excelsior, 
Eye Hill, Eyebrow, Fertile Valley, Fish Creek, Flett’s 
Springs, Foam Lake, Fox Valley, Francis, Frenchman Butte, 
Frontier, Garden River, Garry, Glen Bain, Glen Mcpherson, 
Glenside, Good Lake, Grandview, Grant, Grass Lake, Grassy 
Creek, Gravelbourg, Grayson, Great Bend, Gull Lake, Happy 
Valley, Happyland, Harris, Hart Butte, Hazel Dell, Heart’s 
Hill, Hillsborough, Hillsdale, Hoodoo, Hudson Bay, Hum- 
boldt, Huron, Indian Head, Insinger, Invergordon, Invermay, 
Ituna Bon Accord, Kellross, Kelvington, Key West, Keys, 
Kindersley, King George, Kingsley, Kinistino, Kutawa, Lac 
Pelletier, Lacadena, Laird, Lajord, Lake Johnston, Lake Le- 
nore, Lake of The Rivers, Lakeland, Lakeside, Lakeview, 
Last Mountain Valley, Lawtonia, Leask, Leroy, Lipton, Liv- 
ingston, Lone Tree, Longlaketon, Loon Lake, Loreburn, Lost 


Part LX XIII — Prescribed Amounts and Areas 


River, Lumsden, Manitou Lake, Mankota, Maple Bush, Ma- 
ple Creek, Mariposa, Marquis, Marriott, Mayfield, Mc- 
craney, Mckillop, McLeod, Meadow Lake, Medstead, Meet- 
ing Lake, Meota, Mervin, Milden, Milton, Miry Creek, 
Monet, Montmartre, Montrose, Moose Jaw, Moose Range, 
Morris, Morse, Mount Hope, Mountain View, Newcombe, 
Nipawin, North Battleford, North Qu ’Appelle, Norton, Oak- 
dale, Old Post, Orkney, Paddockwood, Parkdale, Paynton, 
Pense, Perdue, Piapot, Pinto Creek, Pittville, Pleasant Valley, 
Pleasantdale, Ponass Lake, Poplar Valley, Porcupine, Prairie 
Rose, Prairiedale, Preeceville, Prince Albert, Progress, 
Redberry, Redburn, Reford, Reno, Riverside, Rodgers, 
Rosedale, Rosemount, Rosthern, Round Hill, Round Valley, 
Rudy, Saltcoats, Sarnia, Saskatchewan Landing, Sasman, 
Scott, Senlac, Shamrock, Shellbrook, Sherwood, Sliding 
Hills, Snipe Lake, South Qu’Appelle, Spalding, Spiritwood, 
St. Andrews, St. Louis, St. Peter, St. Philips, Stanley, Star 
City, Stonehenge, Surprise Valley, Sutton, Swift Current, 
Terrell, The Gap, Three Lakes, Tisdale, Torch River, Touch- 
wood, Tramping Lake, Tullymet, Turtle River, Usborne, Val 
Marie, Vanscoy, Victory, Viscount, Wallace, Waverley, 
Webb, Wheatlands, Whiska Creek, White Valley, Willner, 
Willow Bunch, Willow Creek, Wilton, Winslow, Wise 
Creek, Wolseley, Wolverine, Wood Creek, Wood River and 
Wreford, 


(ix) Alberta, and 


(x) in Newfoundland and Labrador, the island of 
Newfoundland; 


(g) the 2002 calendar year are 


(i) in Ontario, the Counties of Bruce, Elgin, Lambton and 
Middlesex, the Municipality of Chatham-Kent, the District of 
Cochrane and the Regional Municipalities of Halton and 
| Preval 


(i1) in Manitoba, the Rural Municipalities of Albert, Alonsa, 
Archie, Argyle, Arthur, Birtle, Blanshard, Brenda, Cameron, 
Clanwilliam, Coldwell, Cornwallis, Daly, Dauphin, Edward, 
Ellice, Elton, Eriksdale, Ethelbert, Gilbert Plains, Glenella, 
Glenwood, Grahamdale, Grandview, Hamiota, Harrison, 
Hillsburg, Kelsey, Langford, Lansdowne, Lawrence, Mc- 
Creary, Miniota, Minitonas, Minto, Morton, Mossey River, 
Mountain, North Cypress, Oakland, Ochre River, Odanah, 
Park, Pipestone, Riverside, Roblin, Rosedale, Rossburn, Rus- 
sell, Saskatchewan, Shell River, Shellmouth-Boulton, Shoal 
Lake, Sifton, Siglunes, Silver Creek, South Cypress, St. Lau- 
rent, Ste. Rose, Strathclair, Strathcona, Swan River, Turtle 
Mountain, Wallace, Whitehead, Whitewater, Winchester and 
Woodworth, and the unorganized territory that is north of the 
Rural Municipality of Alonsa, between that rural municipal- 
ity and the south shore of Lake Manitoba, 


(iii) in British Columbia, the Peace River Regional District, 


(iv) in Saskatchewan, the Rural Municipalities of Aberdeen, 
Abernethy, Antelope Park, Antler, Arborfield, Argyle, Ar- 
lington, Arm River, Auvergne, Baildon, Barrier Valley, Bat- 
tle River, Bayne, Beaver River, Big Arm, Big Quill, Big 
River, Big Stick, Biggar, Birch Hills, Bjorkdale, Blaine Lake, 
Blucher, Bone Creek, Britannia, Buchanan, Buckland, Buf- 
falo, Calder, Cana, Canaan, Canwood, Carmichael, Caron, 
Chaplin, Chesterfield, Churchbridge, Clayton, Clinworth, 
Colonsay, Connaught, Corman Park, Cote, Coteau, Coulee, 
Craik, Cupar, Cut Knife, Deer Forks, Douglas, Duck Lake, 
Dufferin, Dundurn, Eagle Creek, Edenwold, Elcapo, Eldon, 
Elfros, Emerald, Enfield, Enniskillen, Enterprise, Excelsior, 
Eye Hill, Eyebrow, Fertile Belt, Fertile Valley, Fish Creek, 
Flett’s Springs, Foam Lake, Fox Valley, Frenchman Butte, 
Frontier, Garden River, Garry, Glen Bain, Glen McPherson, 
Glenside, Good Lake, Grandview, Grant, Grass Lake, Grassy 
Creek, Gravelbourg, Grayson, Great Bend, Gull Lake, Hap- 
pyland, Harris, Hazel Dell, Hazelwood, Heart’s Hill, Hills- 
borough, Hillsdale, Hoodoo, Hudson Bay, Humboldt, Huron, 
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Insinger, Invergordon, Invermay, Ituna Bon Accord, Kel- 
lross, Kelvington, Keys, Kindersley, King George, Kingsley, 
Kinistino, Kutawa, Lac Pelletier, Lacadena, Laird, Lake 
Johnston, Lake Lenore, Lakeland, Lakeside, Lakeview, 
Langenburg, Last Mountain Valley, Lawtonia, Leask, Leroy, 
Lipton, Livingston, Lone Tree, Longlaketon, Loon Lake, 
Loreburn, Lost River, Lumsden, Manitou Lake, Mankota, 
Maple Bush, Maple Creek, Mariposa, Marquis, Marriott, 


Martin, Maryfield, Mayfield, McCraney, McKillop, McLeod, 


Meadow Lake, Medstead, Meeting Lake, Meota, Mervin, 
Milden, Milton, Miry Creek, Monet, Montrose, Moose 
Creek, Moose Jaw, Moose Mountain, Moose Range, 
Moosomin, Morris, Morse, Mount Hope, Mount Pleasant, 
Mountain View, Newcombe, Nipawin, North Battleford, 
North Qu’appelle, Oakdale, Orkney, Paddockwood, Park- 
dale, Paynton, Pense, Perdue, Piapot, Pinto Creek, Pittville, 
Pleasant Valley, Pleasantdale, Ponass Lake, Porcupine, Prai- 
rie Rose, Prairiedale, Preeceville, Prince Albert, Progress, 
Reciprocity, Redberry, Redburn, Reford, Reno, Riverside, 
Rocanville, Rodgers, Rosedale, Rosemount, Rosthern, Round 
Hill, Round Valley, Rudy, Saltcoats, Sarnia, Saskatchewan 
Landing, Sasman, Senlac, Shamrock, Shellbrook, Sherwood, 
Silverwood, Sliding Hills, Snipe Lake, Spalding, Spiritwood, 
Spy Hill, St. Andrews, St. Louis, St. Peter, St. Philips, Stan- 
ley, Star City, Storthoaks, Sutton, Swift Current, Three 
Lakes, Tisdale, Torch River, Touchwood, Tramping Lake, 
Tullymet, Turtle River, Usborne, Val Marie, Vanscoy, Vic- 
tory, Viscount, Wallace, Walpole, Waverley, Wawken, 
Webb, Wheatlands, Whiska Creek, White Valley, Willner, 
Willow Creek, Willowdale, Wilton, Winslow, Wise Creek, 
Wolverine, Wood Creek, Wood River and Wreford, and 


(v) Alberta; 


(h) the 2003 calendar year are 


(i) in Manitoba, the Rural Municipalities of Albert, Alonsa, 
Archie, Argyle, Armstrong, Arthur, Bifrost, Birtle, Blan- 
shard, Brenda, Cameron, Clanwilliam, Coldwell, Cornwallis, 
Daly, Dauphin, Edward, Ellice, Elton, Eriksdale, Ethelbert, 
Fisher, Gilbert Plains, Gimli, Glenella, Glenwood, 
Grahamdale, Grandview, Hamiota, Harrison, Hillsburg, Kel- 
sey, Lakeview, Langford, Lansdowne, Lawrence, Louise, 
McCreary, Miniota, Minitonas, Minto, Morton, Mossey 
River, Mountain, North Cypress, Oakland, Ochre River, 
Odanah, Park, Pipestone, Riverside, Roblin, Rockwood, 
Rosedale, Rossburn, Russell, Saskatchewan, Shell River, 
Shellmouth-Boulton, Shoal Lake, Sifton, Siglunes, Silver 
Creek, South Cypress, St. Laurent, Ste. Rose, Strathclair, 
Strathcona, Swan River, Turtle Mountain, Wallace, West- 
bourne, Whitehead, Whitewater, Winchester, Woodlands and 
Woodworth, the town of Grand Rapids and the Manitoba 
Census Consolidated Subdivision no, 19 (unorganized), as 
that subdivision was developed by Statistics Canada for the 
2001 Census, 


(ii) in British Columbia, the Regional Districts of Bulkley- 
Nechako, Cariboo, Central Kootenay, Central Okanagan, Co- 
lumbia-Shuswap, East Kootenay, Fort Nelson-Liard, Fraser- 
Fort George, Kootenay Boundary, North Okanagan, Okana- 
gan-Similkameen, Peace River, Spallumcheen, Squamish- 
Lillooet and Thompson-Nicola, 


(111) in Saskatchewan, the Rural Municipalities of Aberdeen, 
Abernethy, Antelope Park, Antler, Arborfield, Argyle, Bar- 
rier Valley, Battle River, Bayne, Beaver River, Benson, Big 
Quill, Big River, Biggar, Birch Hills, Bjorkdale, Blaine Lake, 
Blucher, Britannia, Brock, Brokenshell, Browning, 
Buchanan, Buckland, Buffalo, Calder, Cana, Canaan, 
Canwood, Chesterfield, Churchbridge, Clayton, Clinworth, 
Coalfields, Colonsay, Connaught, Corman Park, Cote, Co- 
teau, Coulee, Cupar, Cut Knife, Cymri, Deer Forks, Douglas, 
Duck Lake, Dufferin, Dundurn, Eagle Creek, Edenwold, EI- 
capo, Eldon, Elfros, Emerald, Enniskillen, Excelsior, Fertile 
Belt, Fertile Valley, Fish Creek, Flett’s Springs, Foam Lake, 
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Frenchman Butte, Garden River, Garry, Glenside, Good 
Lake, Grandview, Grant, Grayson, Great Bend, Griffin, Hap- 
pyland, Harris, Hazel Dell, Hazelwood, Hillsdale, Hoodoo, 
Hudson Bay, Humboldt, Insinger, Invergordon, Invermay, 
Ituna Bon Accord, Kellross, Kelvington, Keys, Kindersley, 
King George, Kingsley, Kinistino, Kutawa, Lacadena, Laird, 
Lake Lenore, Lakeland, Lakeside, Lakeview, Langenburg, 
Last Mountain Valley, Leask, Leroy, Lipton, Livingston, 
Longlaketon, Loon Lake, Lumsden, Marriott, Martin, Mary- 
field, Mayfield, McKillop, McLeod, Meadow Lake, Med- 
stead, Meeting Lake, Meota, Mervin, Milden, Milton, Miry 
Creek, Monet, Montrose, Moose Creek, Moose Mountain, 
Moose Range, Moosomin, Morse, Mount Hope, Mount 
Pleasant, Mountain View, Newcombe, Nipawin, North Bat- 
tleford, North Qu’appelle, Oakdale, Orkney, Paddockwood, 
Parkdale, Paynton, Pense, Perdue, Pittville, Pleasant Valley, 


Pleasantdale, Ponass Lake, Porcupine, Prairie Rose, 
Prairiedale, Preeceville, Prince Albert, Reciprocity, 
Redberry, Redburn, Reford, Riverside, Rocanville, 


Rosemount, Rosthern, Round Hill, Rudy, Saltcoats, Sarnia, 
Saskatchewan Landing, Sasman, Shellbrook, Sherwood, 
Silverwood, Sliding Hills, Snipe Lake, Spalding, Spiritwood, 
Spy Hill, St. Andrews, St. Louis, St. Peter, St. Philips, Stan- 
ley, Star City, Storthoaks, Swift Current, Tecumseh, Three 
Lakes, Tisdale, Torch River, Touchwood, Tullymet, Turtle 
River, Usborne, Vanscoy, Victory, Viscount, Wallace, Wal- 
pole, Wawken, Webb, Weyburn, Willow Creek, Willowdale, 
Winslow and Wolverine, and 


(iv) in Alberta, the Counties of Athabasca, Barrhead, Birch 
Hills, Brazeau, Cardston, Clearwater, Grande Prairie, 
Kneehill, Lac Ste. Anne, Lacombe, Lakeland, Leduc, Moun- 
tain View, Northern Sunrise, Parkland, Ponoka, Red Deer, 
Saddle Hills, Starland, Thorhila, Wetaskiwin, Woodlands 
and Yellowhead, the improvement districts of Banff, Jasper 
Park, Kananaskis, Waterton and Wilmore Wilderness, the 
municipal districts of Acadia, Big Lakes, Bighorn, Bon- 
nyville, Clear Hills, Fairview, Greenview, MacKenzie, 
Northern Lights, Peace, Pincher Creek, Ranchland, Smoky 
River, Spirit River and Willow Creek, the municipalities of 
Crowsnest Pass and Jasper, and special areas 3 and 4; and 


(1) the 2004 calendar year are 


(i) in British Columbia, the Regional District of Fort Nelson- 
Liard, and 


(ii) in Alberta, the Counties of Beaver, Camrose, Flagstaff, 
Paintearth, Starland and Stettler, the Municipal Districts of 
Acadia, Clear Hills, Fairview, Mackenzie and Northern 
Lights, and Special Areas 2, 3 and 4. 

Related Provisions: Reg. 7305.01 — Surrounded areas. 


History: Para. 7305(i) added (for the 2004 calendar year) and subpara. 7305(h)(i) 
amended to substitute “Rural Municipalities” for “Regional Municipalities”, by P.C. 
2005-1656, September 26, 2005, Canada Gazette, Part Il, October 19, 2005. 

Para. 7305(h) added (for the 2003 calendar year) by P.C. 2004-1386, November 23, 
2004, Canada Gazette, Part II, December 15, 2004. 


Para. 7305(g) added (for the 2002 calendar year) by P.C. 2004-246, March 23, 2004, 
Canada Gazette, Part If, April 7, 2004. 


Para. 7305(f) added (for the 2001 calendar year) by P.C. 2002-1412, August 8, 2002, 
Canada Gazette, Part Il, August 28, 2002. 


Subpara. 7305(d)(i) amended and para. 7305(e) added by P.C. 2001-1369, August |, 
2001, Canada Gazette, Part Il, August 15, 2001, subpara. (d)(ii) applicable after 1998 
and para. (e) applicable after 1999. 


Para. 7305(d) added by P.C. 2000-1769, s. 1, December 13, 2000, Canada Gazette, 
Part Il, January 3, 2001, applicable after 1998. 


Paras. 7305(a) to (c) substituted for paras. (a) to (e), by P.C. 1999-1057, June 10, 1999, 
Canada Gazette, Part ti, June 23, 1999, applicable after 1994. 


Para. 7305(e) added by P.C. 1993-1210, June 8, 1993, Canada Gazette, Part I, June 
30, 1993, applicable after 1991. 


Former para. 7305(d) added by P.C. 1992-2542, December 10, 1992, Canada Gazette. 
Part Il, December 30, 1992, applicable after 1990. 


S. 7305 added by P.C. 1991-464, March 14, 1991, Canada Gazette, Part 11, March 27, 
1991, applicable after 1987. 


Income Tax Regulations 


Definitions [Reg. 7305]: “prescribed” — ITA 248(1). 


7305.01 [Prescribed drought regions — surrounded ar- 
eas] — For the purposes of subsection 80.3(4) of the Act, the pre- 
scribed drought regions in respect of a year include any particular 
area that is surrounded by a region or regions prescribed under sec- 
tion 7305 in respect of the year. 


History: S. 7305.01 added by P.C. 2000-1769, s. 
zette, Part II, January 3, 2001, applicable after 1987. 


2, December 13, 2000, Canada Ga- 


7305.1 [Automobile operating expenses] — For the purpose 
of subparagraph (v) of the description of A in paragraph 6(1)(k) of 
the Act, the amount prescribed for a taxation year is 
(a) if a taxpayer is employed in a taxation year by a particular 
person principally in selling or leasing automobiles and an auto- 
mobile is made available in the year to the taxpayer or a person 
related to the taxpayer by the particular person or a person re- 
lated to the particular person, 17 cents; and 


(b) in any other case, 20 cents. 


Proposed Amendment - — Reg. 7308:4(2), ey 


and (b) . subseentihe #19 ee for “17 ak in para. ine and “22 cents” for ie 
cents” in para. (b), applicable to taxation years that end after 2005. 


Regulatory Impact Analysis Statement: 


Description 


These amendments to the leone Tax Regula iONS § prescnbe t 
limits and benefit rates applicable as of 2006. Proposed a ae to these limits and 
rates are announced each year by news release. 


Section 7305.1 applies for the purpose of subparagraph i in the ae o Ain 


paragraph 6(1)(k) of the Income Tax Act (the Act). These provisions determine the per- 
kilometre value of the personal benefit that an employee must recognize in computing 
income if the employee's automobile operating expenses are paid for by the employer. 
For taxation years ending after 2005, the prescribed rate for employees other than auto- 
mobile sales and leasing employees is changed from 20 to 22 cents per kilometre. For 
taxpayers employed principally in selling or leasing automobiles, the prescribed rate is 
changed from 17 to 19 cents per kilometre, for taxation years ending 


Section 7306 applies for the purpose of paragraph 18(1)(r) of the Act to determine the 
maximum amount deductible by an employer in respect of non-taxable automobile al- 
lowances paid by the employer to an employee. The maximum amount is determined 
by reference to the number of kilometres driven in the year for the purpose of earning 
income. The amendment to that section increases the pearance limi < for kilome- 
tres driven after 2005 by 5 cents, _- i 


Alternatives 


These sections are necessary for the administ ‘ation of the statutory roquirericnts of the 
income tax system, There is, therefore, no es: to amending ‘them when ‘these 
rates are changed. _ ; : = : 


Benefits and costs 


The amendment to section 7305.1 increases the po lilouens rate for determining the 
personal benefit component for an employee whose automobile operating expenses are 
paid for by the employer. The amendment to section 7306 increases the amount that 
may be deducted by an employer i in respect of a non-taxable automobile allowance. 


The amendment to section 7306 is expected to cause a decrease in federal tax revenues, 
which is expected to be partially offset by a small increase in federal tax revenues 
caused by the amendment to section 7305.1. The net impact of all the changes is ex- 
pected to reduce the Goverment of Canada. 5 revenues by approximately $45 million 
annually. . 


Consultation _ : oe 


These amendments related to automobile expenses | were announced i in n Department of 
Finance News Release 2005-086 issued on December ¢ i 


Strategic environmental assessment — 


These amendments are not intended to have any ane icant. vironment impact. In 
particular, they reflect actual increases in vehicle operating costs, including insurance 
and gasoline, as measured by Consumer Price Index subindices. It is not anticipated 
that these changes will have any impact on motor vehicle utilization levels, and subse- 
quently on the environment, relative to impacts ‘encompassed in the ginal policy, 
which remains to fairly compensate drivers who use their own vehicles for business 
purposes and to assess a reasonable taxable sion: to those sean use an Se 
provided automobile for personal use. : / 


Compliance and enforcement 


The Act provides the necessary compliance mechanisms. These allow the Minister of 
National Revenue to assess and reassess tax ae oe audits and! seize relevant 
records and documents. : 
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Contact: Gurinder Grewal, Tax Policy Officer, Tax Legislation Division, Department 
of Finance, L’Esplanade Laurier Building, 140 O’Connor Street, Ottawa, Canada K1A 
QG5,613-99251862,...5 : 

Department of Finance news release 2005-086, December 6, 2005: Automo- 
bile Deduction Limits and Expense Benefit Rates for Business Confirmed 


The general prescribed rate used to determine the taxable benefit relating to the per- 
sonal portion of automobile operating expenses paid by employers will increase by 2¢ 
to 22¢ per kilometre. For taxpayers employed principally in selling or leasing automo- 
biles, the prescribed rate will be increased by 2¢ to 19¢ per kilometre. The amount of 
the benefit reflects the costs of operating an automobile. The additional benefit of hav- 
ing an employer-provided vehicle available for personal use (i.e. the automobile 
standby charge) is calculated separately and is also included in the employee’s income. 


History: Para. 7305.1(a) amended to replace “14 cents” with “17 cents” by P.C. 2005- 
1509, s. 1, August 31, 2005, Canada Gazette, Part IT, September 21, 2005, applicable 
to taxation years ending after 2004. 
Para. 7305.1(b) amended by the said P.C. 2005-1509, s. 1, to replace “17 cents” with 
“20 cents”, applicable to taxation years ending after 2004. 
Para. 7305.1(a) amended to add the words “or a person related to the taxpayer” and 
replace “13 cents” with “14 cents” by P.C. 2003-1110, s. 1, July 24, 2003, Canada 
Gazette, Part Il, August 13, 2003, applicable to taxation years ending after 2002. 
Para. 7305.1(b) amended by the said P.C. 2003-1110, s. 1, to replace “16 cents” with 
“17 cents”, applicable to taxation years ending after 2002. 
Para. 7305.1(a) amended to replace “12 cents” with “13 cents”, and para. 7305.1(b) 
amended to replace “15 cents” with “16 cents’, by P.C, 2001-1235, s. 1, July 12, 2001, 
Canada Gazette, Part Il, August 1, 2001, applicable to taxation years ending after 
2000. 
Para. 7305.1(a) amended to replace “11 cents” with “12 cents”, and para. 7305.1(b) 
amended to replace “14 cents” with “15 cents”, by P.C. 2000-1330, s. 1, August 23, 
2000, Canada Gazette, Part Il, September 13, 2000, applicable to taxation years ending 
after 1999. 
S. 7305.1 amended by P.C. 1999-1056, s. 1, June 10, 1999 Canada Gazette, Part I, 
June 23, 1999, applicable to taxation years that end after 1996. For taxation years that 
end after 1995 and before 1997, paras. (a) and (b) read as follows: 
(a) if a taxpayer is employed in a taxation year by a particular person principally 
in selling or leasing automobiles and an automobile is made available in the year 
to the taxpayer or a person related to the taxpayer by the particular person or a 
person related to the particular person, 10 cents; and 
(b) in any other case, 13 cents. 


S. 7305.1 added by P.C. 1995-775, s. 6, May 16, 1995, Canada Gazette, Part I, May 
31, 1995; subsec. (1) applicable to 1993 et seg., subsec. (2) applicable to 1994 et seq. 
Definitions [Reg. 7305.1]: “amount”, “automobile”, “employed”, “person”, “pre- 
scribed” —ITA 248(1); “related” —ITA 251(2)-(6); “taxation year” —ITA 249; 
“taxpayer” — ITA 248(1). 

1.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles); 
12 (1998 deduction limits and benefit rates for automobiles). 


7306. [Tax-free car allowances] — For the purposes of para- 
graph 18(1)(r) of the Act, the amount in respect of the use of one or 
more automobiles in a taxation year by an individual for kilometres 
driven in the year for the purpose of earning income of the indivi- 
dual is the total of 


(a) the product of 39 cents multiplied by the number of those 
kilometres; 


Proposed Amendment — Reg. 7306(a) 


Application: The June 30, 2006 draft regulations (motor vehicle expenses), s. 2, (pre- 
published in the Canada Gazette. Part 1, July 15, 2006), will amend para. 7306(a) by 
substituting “44 cents” for “39 cents”, applicable to kilometres driven after 2005. 


Regulatory Impact Analysis Statement: See under Reg. 7305.1(a), (b) above. 


Department of Finance news release 2005-086, December 6, 2005: Automo- 
bile Deduction Limits and Expense Benefit Rates for Business Confirmed 


The limit on the deduction of tax-exempt allowances paid by employers to employees 
using their personal vehicle for business purposes will increase by 5¢ to 50¢ per kilo- 
metre for the first 5,000 kilometres driven and 44¢ for each additional kilometre. For 
the Northwest Territories, Yukon and Nunavut, the tax-exempt allowance will rise by 
5¢ to 54¢ for the first 5.000 kilometres driven and 48¢ for each additional kilometre. 
The allowance amounts reflect the key cost components of owning and operating an 
automobile, such as depreciation, financing, insurance, maintenance and fuel costs. 


(b) the product of 6 cents multiplied by the lesser of 5,000 and 
the number of those kilometres; and 


Reg. 
S. 7307(1) 


(c) the product of 4 cents multiplied by the number of those 
kilometres driven in the Yukon Territory, the Northwest Territo- 
ries or Nunavut. 

History: Para. 7306(a) amended to replace “36 cents” with “39 cents” by P.C. 2005- 


1509, s. 2, August 31, 2005, Canada Gazette, Part Il, September 21, 2005, applicable 
to kilometres driven after 2004. 


Para. 7306(a) amended to replace “35 cents” with “36 cents” by P.C. 2003-1110, s. 2, 
July 24, 2003, Canada Gazette, Part Il, August 13, 2003, applicable to kilometres 
driven after 2002. 


Para. 7306(a) amended to replace “31 cents” with “35 cents”, by P.C. 2001-1235, s. 2, 
July 12, 2001, Canada Gazette, Part Il, August 1, 2001, applicable to kilometres driven 
after 2000. 


Para. 7306(a) amended to replace “29 cents” with “31 cents”, by P.C. 2000-1330, s. 2, 
August 23, 2000, Canada Gazette, Part 11, September 13, 2000, applicable to kilome- 
tres driven after 1999. 


S. 7306 amended by P.C. 1999-1056, s. 2, June 10, 1999 Canada Gazette, Part II, June 
23, 1999, applicable to kilometres driven after 1996, except that before March 1999, 
para. (c) shall be read without reference to “Nunavut”. For kilometres driven after 1994 
and before 1996, para. (a) shall be read as follows: 


(a) the product of 25 cents multiplied by the number of those kilometres: 
For kilometres driven after 1995 and before 1997, para. (a) shall be read as follows: 
(a) the product of 27 cents multiplied by the number of those kilometres; 


S. 7306 added by P.C. 1991-2272, s. 4, November 21, 1991, Canada Gazette, Part II, 
December 4, 1991, applicable re allowances paid for use after 1987 of automobiles. 


Definitions [Reg. 7306]: “amount”, “automobile”, “individual” — ITA 248(1); “tax- 
ation year” —ITA 249. 


I.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles); 
12 (1998 deduction limits and benefit rates for automobiles). 


7307. (1) [Automobiles — CCA cost limit] — For the purposes 
of subsection 13(2), paragraph 13(7)(g), subparagraph 13(7)(h)(iii), 
subsections 20(4) and (16.1), the description of B in paragraph 
67.3(d) and subparagraph 85(1)(e.4)(i) of the Act, the amount pre- 
scribed is 


(a) with respect to an automobile acquired, or leased under a 
lease entered into, after August 1989 and before 1991, $24,000; 
and 


(b) with respect to an automobile acquired, or leased under a 
lease entered into, after 1990, the amount determined by the 
formula 


A+B 
where 
A is, with respect to an automobile acquired, or leased under a 
lease entered into, 
(i) before 1997, $24,000, 
(ii) in 1997, $25,000, 
(iii) in 1998 or 1999, $26,000, 
(iv) in 2000, $27,000, or 
(v) after 2000, $30,000, and 
Bis the sum that would have been payable in respect of federal 
and provincial sales taxes on the acquisition of the automo- 
bile if it had been acquired, at a cost equal to A before the 
application of the federal and provincial sales taxes, if the 
automobile 
(i) was acquired, at the time of the acquisition, or 
(11) was leased, at the time the lease was entered into. 


Proposed Amendment — Reg. 7307(1) 


Department of Finance news release 2005-086, December 6, 2005: Auromo- 
bile Deduction Limits and Expense Benefit Rates for Business Confirmed 


The automobile expense deduction limits and the prescribed rates for the automobile 
operating expense benefit will apply in 2006 as follows: 

* The ceiling on the capital cost of passenger vehicles for capital cost allowance 
(CCA) purposes will remain at $30,000 (plus applicable federal and provincial 
sales taxes) for purchases after 2005. This ceiling restricts the cost of a vehicle on 
which CCA may be claimed for business purposes. 
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The Government reviews these rates and limits annually, and announces any plan red 

changes prior to the end of the calendar year. This practice ensures that busi 

aware of the new rates before the beginning of the ye ep a 
Public Affairs 


For further information, media may contact: David Gaml 
tions Division, (613) 996-8080. a = —S—S=—<—Sse 
Related Provisions: Reg. 1100(2.5) — 50% CCA in year of disposition; Reg. Sch. 
I:Cl. 10.1. 

Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 


subsection 85(1); IT-478R2: CCA — recapture and terminal loss; IT-522R: Vehicle, 
travel and sales expenses of employees. 


|.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles); 
12 (1998 deduction limits and benefit rates for automobiles). 


(2) [Automobiles — interest expense limit] — For the pur- 


The maximum allowable interest deduction for am 
mobile will remain at $300 per month for loans relate 
This limit reflects the reasonable cost of financing a 


{.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles); 
12 (1998 deduction limits and benefit rates for automobiles). 


(3) [Automobiles — leasing limit] For the purpose of the 
description of A in paragraph 67.3(c) of the Act, the amount pre- 
scribed in respect of a taxation year of a lessee is, with respect to an 
automobile leased under a lease entered into 


(a) after August 1989 and before 1991, $650; and 
(b) after 1990, the amount determined by the formula 


A+B 
where 
A is 
(i) for leases entered into after 1990 but before 1997, 
$650,. 
(ii) for leases entered into in 1997, $550, 
(iii) for leases entered into in 1998 or 1999, $650, 
(iv) for leases entered into in 2000, $700, and 
(v) for leases entered into after 2000, $800, and 


B_ is the sum of the federal and provincial sales taxes that would 
have been payable on a monthly payment under the lease in 
the taxation year of the lessee if, before those taxes, the lease 


The limit on deductible leasing costs will 
federal and provincial sales taxes) for leases 
ensures that the level of deductions for lea 


1.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles); 
12 (1998 deduction limits and benefit rates for automobiles). 


(4) For the purpose of the description of C in paragraph 67.3(d) of 
the Act, the amount prescribed in respect of an automobile leased 
under a lease entered into after August 1989 is the amount equal to 
100/85 of the amount determined in accordance with subsection (1) 
in respect of the automobile. 

History: Subpara. (iv) of the description of A in para. 7307(1)(b) amended and sub- 
para. (v) added, subsec. 7307(2) added, and subpara. (iv) of the description of A in 
para. 7307(3)(b) amended and subpara. (v) added by P.C. 2001-1235, s. 3, July 12, 
2001, Canada Gazette, Part Il, August 1, 2001, applicable after 2000. 


Income Tax Regulations 


Subpara. (iii) of the description of A in para. 7307(1)(b) amended, subpara. (iv) added, 
subparas. (i) and (ii) of the description of A in para. 7307(3)(b) amended, subparas. (iii) 
and (iv) added, by P.C. 2000-1330, s. 3, August 23, 2000, Canada Gazette, Part II, 
September 13, 2000, applicable after 1999. 

Paras. 7307(1)(b) and (3)(b) amended and subsec. (2) repealed by P.C. 1999-1056, s. 3, 
June 10, 1999, Canada Gazette, Part Il, June 23, 1999, paras. (1)(b) and (3)(b) applica- 
ble after 1996 and the repeal of subsec. (2) applicable in respect of automobiles ac- 
quired after 1996. 

Subsec. 7307(1) amended by P.C. 1995-775, s. 7, May 16, 1995, Canada Gazette, Part 
Il, May 31, 1995, applicable with respect to automobiles acquired, or leased under 
leases entered into, after August 31, 1989. 


Subsec. 7307(1) amended by P.C. 1994-103, s. 2, January 20, 1994, Canada Gazette, 
Part I, February 9, 1994, applicable to automobiles acquired or leased under leases 
entered into after August 31, 1989. 


S. 7307 added by P.C. 1991-2272, s. 4, November 21, 1991, Canada Gazette, Part IL, 
December 4, 1991. 

Definitions [Reg. 7307]: “amount”, “automobile”, “prescribed” —ITA 248(1); 
“taxation year” —ITA 249. 

Interpretation Bulletins: IT-521R: Motor vehicle expenses claimed by self-em- 
ployed individuals. 


7308. (1) In this section, “carrier” has the meaning assigned by sub- 
section 146.3(1) of the Act. 


(2) For the purposes of this section, a retirement income fund is a 
qualifying retirement income fund at a particular time if 


(a) the fund was entered into before 1993 and the carrier has not 
accepted any property as consideration under the fund after 1992 
and at or before the particular time, or 


(b) the carrier has not accepted any property as consideration 
under the fund after 1992 and at or before the particular time, 
other than property transferred from a retirement income fund 
that, immediately before the time of the transfer, was a qualify- 
ing retirement income fund. 


(3) For the purposes of the definition “minimum amount” in subsec- 
tion 146.3(1) of the Act, the prescribed factor in respect of an indi- 
vidual for a year in connection with a retirement income fund that 
was a qualifying retirement income fund at the beginning of the 
year is the factor, determined pursuant to the following table, that 
corresponds to the age in whole years (in the table referred to as 
“X”’) attained by the individual at the beginning of that year or that 
would have been so attained by the individual if the individual had 
been alive at the beginning of that year. 


X Factor 
under 79 1/(90 - X) 
79 0853 
80 0875 
81 0899 
82 0927 
83 0958 
84 0993 
85 1033 
86 1079 
87 1133 
88 1196 
89 1271 
90 1362 
91 1473 
92 1612 
93 1792 
94 or older 2000 


(4) For the purposes of the definition “minimum amount” in subsec- 
tion 146.3(1) of the Act and subsection 8506(5), the prescribed fac- 
tor in respect of an individual for a year in connection with a retire- 
ment income fund (other than a fund that was a qualifying 
retirement income fund at the beginning of the year) or the desig- 
nated factor in respect of an individual for a year in connection with 
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an account under a money purchase provision of a registered pen- 
sion plan, as the case may be, is the factor, determined in accor- 
dance with the following table, that corresponds to the age in whole 
years (in the table referred to as “Y”) attained by the individual at 
the beginning of the year or that would have been so attained by the 
individual if the individual was alive at the beginning of the year. 


Y Factor 

under 71 1/(90 - Y) 
71 .0738 
72 .0748 
US .0759 
74 0771 
US 0785 
76 .0799 
il 0815 
78 .0833 
719 0853 
80 .0875 
81 .0899 
82 .0927 
83 .0958 
84 .0993 
85 .1033 
86 .1079 
87 E133 
88 .1196 
89 se 7pll 
90 .1362 
91 1473 
92 1612 
93 .1792 

94 or older .2000 


Related Provisions: Reg. 8506(4)-(6) — Minimum amount for RPP. 


Registered Pension Plans Technical Manual: §14.6 (minimum amount). 


History: The opening words of subsec. 7308(4) amended to add “or the designated 
factor in respect of an individual for a year in connection with an account under a 
money. purchase provision of a registered pension plan, as the case may be”, by P.C. 
2005-1508, s. 14, August 31, 2005, Canada Gazette, Part Il, September 21, 2005, ap- 
plicable after 2003. 


The portion of subsecs. 7308(3) and (4) before the table amended to substitute “the 
prescribed factor” for “the prescribed amount”, by P.C. 2000-184, s. 2, February 17, 
2000, Canada Gazette, Part Il, March 1, 2000, applicable to 1998 er seg. 

S. 7308 enacted by P.C. 1994-102, January 20, 1994, Canada Gazette, Part II, February 
9, 1994, applicable to 1992 et seq. 

Definitions [Reg. 7308]: “amount” — ITA 248(1); “carrier” — ITA 146.3(1), Reg. 
7308(1); “individual” —ITA 248(1); “minimum amount” —ITA 146.3(1); “money 
purchase provision” — ITA 147.1(1); “prescribed”, “property” — ITA 248(1); “quali- 
fying retirement income fund” — Reg. 7308(2); “registered pension plan” — ITA 
248(1); “retirement income fund” —ITA 146.3(1), 248(1). 


_ Proposed Addition — Reg. 7309 


7309. For the purpose a section 67.6 of the Act, each of the fol- 
lowing is a prescribed fine or penalty 

_ (a) [inapplicable after March 2007 — ed.] an ee paid or 
payable under any of paragraphs ANG) a, e800: Dea) and 
280(2)\(a) of the Excise Tax Act; 

(b) an amount paid or payable neler paavoun “110. 1(a) 
_ [should be 110.1(1)(a) — ed.] of the Excise Act; and 

_ (c) [inapplicable after March 2007 —ed.] an amount paid or 
- payable under subsection 53(1) of the Air Travellers Security 
~ Charge Act. 


Application: The September 16, 2004 draft regulations (prescribed amounts), s. 1, 
will add s. 7309, applicable to fines and penalties imposed after March 22, 2004. 
However, see ITA 18(1)(t) which makes GST penalty and interest non-deductible. 


Technical Notes: The [above] amendments to the Income Tax Regulations are 
consequential to new section 67.6 of the Income Tax Act. 


Reg. 
S. 7600(e) 


Definitions [Reg. 7309]: “amount”, “prescribed” —ITA 248(1). 


PART LXXIV — [REPEALED] 


History: Part LXXIV repealed by P.C. 2001-1378, s. 7, August 1, 2001, Canada Ga- 
zette, Part Il, August 15, 2001, effective August 15, 2001. 


Part LXXIV (s. 7400) added by P.C. 1988-1473, s. 5, July 21, 1988, Canada Gazette, 
Part II, August 3, 1988, applicable to taxation years commencing after 1984, 


_ Proposed Addition — Part LXXIV | 
Pant LXXIV — 


7400. For the ‘purpo: 
Act, the following mission 


@ Operation Palladiut 
a (b) Operation Halo (Hait oe 
~ (©) Operation Danaca (Middle East — Golan Heights): 
7G), Operation Calumet (Middle East — Sinai) 
. iC) Operation Jade (Middle Bast — Jerusalem and Damascus); 
WD) Operation Iraqi Freedom eaves and 


: (g) Operation Solitude (Senegal). 
Defin ions [Reg. 7400]: “prescribed” — ITA 248(1). - 
‘The September 16, 2004 draft regulations (prescribed missions), 4s 
XIV (s. 7400), applicable to 2004 et seq. 
ste: The [above] amendments. to the. Income Tax cleans are 
to new paragraph 110 (Hv) of the Income Tax Act. . 


P RESCRIBED Missions — 


consequential 


PART LXXV — [REPEALED] 
History: Part LXXV repealed by P.C. 2001-1378, s. 7, August 1, 2001, Canada Ga- 
zette, Part Il, August 15, 2001, effective August 15, 2001. 
Part LXXV (s. 7500) added by P.C. 1988-1474, July 21, 1988, Canada Gazette, Part I, 
August 3, 1988, applicable after February 25, 1986. 


Minister of Communications: S. 46 of 1995, c. 11, in force July 12, 1996, provides 
as follows: 


46. Other references — Every reference made to the Minister of Communica- 
tions, the Minister of Multiculturalism and Citizenship and the Secretary of State 
of Canada in relation to any matter to which the powers, duties and functions of 
the Minister of Canadian Heritage extend by virtue of this Act, in any other Act 
of Parliament or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as a reference 
to the Minister of Canadian Heritage. 


PART LXXVI — CARVED-OUT PROPERTY 


EXCLUSION 


History: Part LXXVI (s. 7600) added by P.C. 1989-1793, s. 2, September 21, 1989, 
Canada Gazette, Part Il, October 11, 1989, applicable to property acquired after July 
19, 1985. 


7600. [Prescribed property] — For the purposes of paragraph 
(g) of the definition “carved-out property” in subsection 209(1) of 
the Act, a prescribed property at any time is 
(a) any right, licence or privilege to prospect, explore, drill or 
mine for minerals in a mineral resource (other than a bituminous 
sands deposit, oil sands deposit or oil shale deposit) in Canada; 


(b) any rental or royalty computed by reference to the amount or 
value of production of minerals from a mineral resource (other 
than a bituminous sands deposit, oil sands deposit or oil shale 
deposit) in Canada; 

(c) any real property in Canada the principal value of which de- 
pends on its mineral resource content (other than a bituminous 
sands deposit, oil sands deposit or oil shale deposit); 

(d) any right to or interest in any property described in any of 
paragraphs (a) to (c); or 

(e) a property acquired before that time by a taxpayer in the cir- 
cumstances described in paragraph (c) of the definition “carved- 
out property” in subsection 209(1) of the Act, except where it is 
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reasonable to consider that one of the main reasons for the ac- 
quisition of the property, or any series of transactions or events 
in which the property was acquired, by the taxpayer was to re- 
duce or postpone tax that would, but for this paragraph, be paya- 
ble by another taxpayer under Part XII.1 of the Act. 
Related Provisions: ITA 248(10) — Series of transactions. 
Definitions [Reg. 7600]: ‘amount’, “bituminous sands’ —ITA 248(1); “Can- 
ada” —ITA 255, Interpretation Act 35(1); “mineral”, “mineral resource”, “pre- 
scribed”, “property? —ITA 248(1); “series” —ITA 248(10); “taxpayer” —ITA 
248(1). 


PART LXXVII — PRESCRIBED PRIZES 


History: Part LXXVII (s. 7700) added by P.C. 1989-1923, s. 2, September 28, 1989, 
Canada Gazette, Part Il, October 11, 1989, applicable in respect of 1983 ef seq. 


7700. [Prescribed prize] — For the purposes of subparagraph 
56(1)(n)(G) of the Act, a prescribed prize is any prize that is recog- 
nized by the general public and that is awarded for meritorious 
achievement in the arts, the sciences or service to the public but 
does not include any amount that can reasonably be regarded as 
having been received as compensation for services rendered or to be 
rendered. 

Definitions [Reg. 7700]: “prescribed” —ITA 248(1). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-257R: Canada Council grants. 


“amount”, 


PART LXXVIIl — PRESCRIBED PROVINCIAL 
PENSION PLANS 


History: Part LXXVIII (s. 7800) added by P.C. 1989-1924, September 28, 1989, Can- 
ada Gazette, Part Il, October 11, 1989, applicable to 1987 ef seq. except that, for the 
1987 taxation year, the reference to “paragraph 118(8)(e)” in subsection 7800(1) shall 
be read as a reference to “paragraph 110.2(4)(h)”. 


7800. (1) For the purposes of clause 56(1)(a)(i)(C), subsection 
56(2), paragraph 60(v), subsection 74.1(1) and paragraph 118(8)(e) 
of the Act, the Saskatchewan Pension Plan is a prescribed provin- 
cial pension plan. 

History: Subsec. 7800(1) amended to delete reference to subsec. 56(4), by P.C. 2001- 


1378, s. 8, August 1, 2001, Canada Gazette, Part Il, August 15, 2001, effective August 
15, 2001. 


(2) For the purpose of subparagraph 60(v)(ii) of the Act, the pre- 
scribed amount for a taxation year in respect of the Saskatchewan 
Pension Plan is, for the 1987 taxation year, $1,200, and for the 1988 
and subsequent taxation years, $600. 


Definitions [Reg. 7800]: “amount”, “prescribed” — ITA 248(1); 
ITA 249. 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-499R: Superannuation or pension benefits; IT-517R: Pension tax credit. 


“taxation year” — 


PART LXXIX — PRESCRIBED FINANCIAL 
INSTITUTIONS 


History: Part LXXIX (s. 7900) added by P.C. 1990-854, s. 2, May 10, 1990, Canada 
Gazette, Part U, May 23, 1990, applicable after December 19, 1986. 


7900. For the purposes of section 33.1, paragraph 95(2)(a.3), clause 
212(1)(b)(iii)(D) and subparagraph 212(1)(b)(xi) of the Act, “pre- 
scribed financial institution” means 
(a) a corporation that is a member of the Canadian Payments 
Association; or 
(b) a credit union that is a shareholder or member of a body cor- 
porate or organization that is a central for the purposes of the 
Canadian Payments Association Act. 


Proposed Amendment — Reg. 7900 
7900. (1) For the purposes of section 33.1, the definitions “ex- 


cluded income” and “excluded revenue” and “specified deposit” 
in subsection 95(2.5), clause 212(1)(b)(iii)(D) and subparagraph 


Income Tax Regulations 


212(1)(b)(xi) of the Act, ete of the following i is 3 a 
ee institution: 


a) a corporation that is a ember of the C Payment 
: BSOCANOn, _ a an authorized foreign bank; and 


- Spots. or eteamz on that is Fy conta for the Purposes of 
the Canadian Payments , Association Ad = 


6 


Q) For the purposes of the definitions excluded - income and 
“excluded revenue” and * ‘specified deposit” in subsection me » 
and clause 212(1)(b)Gii)(D) of the Act, an authorize 
is a prescribed financial institution. — 


Application: The February 13, 2003 draft regulations (foreign bank branches), s. 10 _ 
(pre-published in the Canada Gazette, Part 1, February 15, 2003), will amend s. 
to read as above, applicable after June 27, 1999, except that in applying the section to 

taxation years that began before 2000, the reference to the phrase “the definitions — 

“excluded income” and “excluded revenue” and “specified deposit” in subsection _ 
95(2.5)” is to be read as a reference to the phrase ‘ ‘paragraph 95(2)(a.3), the defini- _ 
tion © ‘specified deposit” in subsection 2D. 5) 


Regulatory impact Analysis Statement: Prescribe d Financial Institutions 


Section 7900 defines the meaning of “prescribed financial institution” for the pur- 
poses of various provisions in the Act. Section 7900 is re-numbered to be new sub- _ 
section 7900(1), and new subsection 7900(2) describes that an authorized foreign — 
bank is a prescribed financial institution for the purposes of the definitions “excluded — 
income” and “excluded revenue” and “specified — in subsection -_ and 
clause 212(1)(b)(ili)(D) of the Act. : 


History: The opening words of s. 7900 amended by P.C. 1997-1670, s. 10, November 
20, 1997, Canada Gazette, Part 11, December 10, 1997, applicable to taxation years of a 
foreign affiliate of a taxpayer that begin after 1994, except that 


(a) the sec. applies to taxation years of a foreign affiliate of a taxpayer that end 
after 1994 where there has been a change in the taxation year of the foreign affili- 
ate in 1994 and after February 22, 1994, unless 


(1) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 
(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 
Definitions [Reg. 7900}: “authorized foreign bank” — ITA 248(1); “ 
ITA 248(1), Interpretation Act 35(1); “credit union”, “shareholder” 


corporation” — 
— ITA 248(1). 


PART LXXX — PRESCRIBED RESERVE 
AMOUNT AND RECOVERY RATE 


History: Part LXXX (ss. 8000-8005) added by P.C. 1990-2779, s. 4, December 20, 
1990, Canada Gazette, Part Il, January 16, 1991, applicable to taxation years and fiscal 
periods commencing after June 17, 1987 that end after 1987. 


8000. [Prescribed reserve amount] —For the purpose of 
clause 20(1)(1)(ii)(C) of the Act, the prescribed reserve amount for a 
taxation year means the aggregate of 


(a) where the taxpayer is a bank, an amount equal to the lesser of 


(i) the amount of the reserve reported in its annual report for 
the year that is filed with and accepted by the relevant au- 
thority or, where the taxpayer was throughout the year sub- 
ject to the supervision of the relevant authority but was not 
required to file an annual report for the year with the relevant 
authority, in its financial statements for the year, as general 
provisions or as specific provisions, in respect of exposures 
to designated countries in respect of loans or lending assets 


of the taxpayer made or acquired by it in the ordinary course 
of its business, and 


(ii) an amount in respect of the loans or lending assets of the 
taxpayer at the end of the year that were made or acquired by 
the taxpayer in the ordinary course of its business and re- 
ported for the year by the taxpayer to the relevant authority, 
in accordance with the guidelines established by the relevant 
authority, as part of the taxpayer’s total exposure to desig- 
nated countries for the purpose of determining the taxpayer’s 

general provisions or specific provisions referred to in sub- 
paragraph (i) or that were acquired by the taxpayer after Au- 
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gust 16, 1990 and reported for the year by the taxpayer to the 
relevant authority, in accordance with the guidelines estab- 
lished by the relevant authority, as an exposure to a desig- 
nated country (in this subparagraph referred to as the 
“loans”) equal to the positive or negative amount, as the case 
may be, determined by the formula 


45% (A + B)-(B+C) 
where 


A is the aggregate of all amounts each of which is the 
amount that would be the amortized cost of a loan to the 
taxpayer at the end of the year if the definition “amortized 
cost” in section 248 of the Act were read without refer- 
ence to paragraphs (e) and (i) thereof, 


B is the aggregate of all amounts each of which is the 
amount, if any, by which the principal amount of a loan 
outstanding at the time it was acquired by the taxpayer 
exceeds the amortized cost of the loan to the taxpayer im- 
mediately after the time it was acquired by the taxpayer, 
and 


C is the aggregate of all amounts each of which is 


(A) an amount deducted in respect of a loan under 
clause 20(1)(1)(@i)(B) of the Act in computing the tax- 
payer’s income for the year, or 


(B) an amount in respect of a loan determined as the 
amount, if any, by which 


(1) the aggregate of all amounts in respect of the 
loan deducted under paragraph 20(1)(p) of the Act 
in computing the taxpayer’s income for the year or 
a preceding taxation year 


exceeds 


(II) the aggregate of all amounts in respect of the 
loan included under paragraph 12(1)G) of the Act 
in computing the taxpayer’s income for the year or 
a preceding taxation year, and 


(a.1) where the taxpayer is a bank, the positive or negative 
amount that would be determined under the formula in subpara- 
graph (a)(ii) in respect of the specified loans owned by the tax- 
payer at the end of the year if that subparagraph applied to those 
loans. 


(b) [Repealed] 
Related Provisions: ITA 257 — Negative amounts in formulas. 


History: The opening words of s. 8000 amended and para. (b) repealed by P.C. 1999- 
195, subsecs. 2(1) and (3), February 11, 1999, Canada Gazette, Part II, March 3, 1999, 
applicable : 

(a) to taxation years that end after September 1997; and 

(b) to taxation years that end after 1995 and before October 1997 where the tax- 


payer elects in writing to have para. 20(1)(1) of the Act, as amended, apply to the 
year and files the election with the Minister of National Revenue before October 


1998. 
Para. 8000(a.1) added by P.C. 1999-195, subsec. 2(2), February 11, 1999, Canada Ga- 
zette, Part I], March 3, 1999, applicable 
(a) to 1997 et seq.; and 
(b) to taxation years that end after 1991 and before 1997 where the taxpayer elects 
in writing to have para. 8000(a.1) apply to those years and files the election with 
the Minister of National Revenue before July 1999. 


Definitions [Reg. 8000]: “amortized cost”, “amount” — ITA 248(1); “bank” — ITA 


248(1), Interpretation Act 35(1); “business” — ITA 248(1); “designated country”, “ex- 
posure to a designated country”, “general provisions” — Reg. 8006; “lending asset” — 
ITA 248(1); “loans” — Reg. 8000(a)(ii); “loans or lending assets” — Reg. 8003, “pre- 
scribed”, “principal amount” — ITA 248(1); “principal amount outstanding” — Reg. 
8002(a); “relevant authority”, “specific provisions”, “specified loan” — Reg. 8006; 
“taxation year’ — ITA 249; “taxpayer” — ITA 248(1) 


8001. [Repealed] 


Part II, March 3, 1999, applicable 


(a) to taxation years that end after September 1997; and 


Reg. 
S. 8004 


(b) to taxation years that end after 1995 and before October 1997 where the tax- 
payer elects in writing to have para. 20(1)(1) of the Act, as amended, to apply to the 
year and files the election with the Minister of National Revenue before October 
1998. 


8002. [Principal amount, amortized cost] — For the purposes 
of paragraph 8000(a), 


(a) the principal amount outstanding at any time of a lending 
asset of a taxpayer that is a share of the capital stock of a corpo- 
ration is the part of the consideration received by the corporation 
for the issue of the share that is outstanding at that time; 


(b) where 


(i) a taxpayer realizes a loss from the disposition of a loan or 
lending asset described in subparagraph 8000(a)(ii) or a spec- 
ified loan described in paragraph 8000(a.1) (in this paragraph 
referred to as the “former loan’) for consideration that in- 
cluded another loan or lending asset that was a loan or lend- 
ing asset described in subparagraph 8000(a)(ii) or paragraph 
8000(a.1) (in this paragraph referred to as the “new loan”), 
and 


(ii) in the case of a former loan that is not a specified loan, 
the loss is included in computing the taxpayer’s provision- 
able assets as reported for the year to the relevant authority, 
in accordance with the guidelines established by the relevant 
authority, for the purpose of determining the taxpayer’s gen- 
eral provisions or specific provisions in respect of exposures 
to designated countries, 


the principal amount of the new loan outstanding at the time it 
was acquired by the taxpayer is deemed to be equal to the princi- 
pal amount of the former loan outstanding immediately before 
that time; and 


(c) where at the end of a particular taxation year a taxpayer owns 
a specified loan that, at the end of the preceding taxation year, 
was described in an inventory of the taxpayer, the amortized 
cost of the specified loan to the taxpayer at the end of the partic- 
ular year is its value determined under section 10 of the Act at 
the end of the preceding year for the purpose of computing the 
taxpayer’s income for the preceding year. 


History: Para. 8002(b) amended and para. (c) added by P.C. 1999-195, s. 4, February 
11, 1999, Canada Gazette, Part Il, March 3, 1999, applicable 
(a) to 1997 et seqg.; and 
(b) to taxation years that end after 1991 and before 1997 where the taxpayer elects 
in writing to have para. 8000(a.1) apply to those years and files the election with 
the Minister of National Revenue before July 1999, 
Definitions [Reg. 8002]: “amortized cost” — Reg. 8002(c), ITA 248(1); “corpora- 
tion” —ITA 248(1), Interpretation Act 35(1); “designated country” — Reg. 8006; 
“disposition” — ITA 248(1); “exposure to a designated country” — Reg. 8006; “for- 
mer loan” — Reg. 8002(b)(i); “general provisions” — Reg. 8006; “inventory”, “lend- 
ing asset” — ITA 248(1); “new loan” — Reg. 8002(b)(1); “principal amount” — Reg. 
8002, ITA 248(1); “provisionable assets”, “relevant authority’ —Reg. 8006; 
“share” — ITA 248(1); “specific provisions”, “specified loan” — Reg. 8006; “taxation 
year’ —ITA 249; “taxpayer” — ITA 248(1). 


8003. [Election] — Where a taxpayer elects to have this section 
apply by notifying the Minister in writing within 90 days after the 
day on which this section is published in the Canada Gazette, the 
loans or lending assets of the taxpayer that are described in subpara- 
graph 8000(a)(ii) shall not include any loan or lending asset ac- 
quired by the taxpayer before November 1988 from a person with 
whom the taxpayer was dealing at arm’s length. 

Definitions [Reg. 8003]: “arm’s length” — ITA 251(1); “Canada” — ITA 255, In- 
terpretation Act 35(1); “lending asset”, “Minister”, “person”, “taxpayer” — ITA 
248(1); “writing” — Interpretation Act 35(1). 


8004. [Repealed] 
History: S. 8004 repealed by P.C. 1999-195, s. 5, February 11, 1999, Canada Gazette, 
Part H, March 3, 1999, applicable 
(a) to taxation years that end after September 1997; and 
(b) to taxation years that end after 1995 and before October 1997 where the tax- 
payer elects in writing to have para. 20(1)(1) of the Act, as amended, to apply to the 
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Reg. 
S. 8004 


year and files the election with the Minister of National Revenue before October 
1998. 


8005. [Rules — loans and lending assets] — For the pur- 
poses of subparagraph 8000(a)(ii), where a loan or lending asset of 
a person (in this section referred to as the “holder”) related to a 
taxpayer 
(a) was reported for the year by the taxpayer to the relevant au- 
thority, in accordance with the guidelines established by the rel- 
evant authority, as an exposure to a designated country, 


(b) was acquired by the holder or another person related to the 
taxpayer after August 16, 1990 as part of a series of transactions 
or events in which the taxpayer or a person related to the tax- 
payer disposed of a loan or lending asset that 


(i) for the taxation year immediately preceding the particular 
year in which it was disposed of, was a loan or lending asset 
that was reported by the taxpayer to the relevant authority, in 
accordance with the guidelines established by the relevant 
authority, as an exposure to a designated country, and 


(ii) was a loan or lending asset a loss arising on the disposi- 
tion of which would be a loss in respect of which a deduction 
is permitted under Part I of the Act to the taxpayer or a per- 
son related to the taxpayer, and 


(c) had an amortized cost to the holder, immediately after the 
time it was acquired by the holder, that was less than 55 per cent 
of its principal amount, 


the following rules apply: 
(d) the loan or lending asset shall be deemed 


(i) to be a loan or lending asset of the taxpayer at the end of 
the year, 


(ii) to be a loan or lending asset of the taxpayer that was ac- 
quired by the taxpayer at the time it was acquired by the 
holder, and 


(iii) to have an amortized cost to the taxpayer, at any time, 
that is equal to its amortized cost to the holder at that time, 
and 


(e) any amount in respect of the loan or lending asset deducted 
under paragraph 20(1)(p) of the Act or included under paragraph 
12(1)G) of the Act in computing the holder’s income for a par- 
ticular year shall be deemed to have been so deducted or in- 
cluded, as the case may be, in computing the income of the tax- 
payer for the year in which the particular year ends. 

Related Provisions: ITA 248(10) — Series of transactions. 

Definitions [Reg. 8005]: “amortized cost’, “amount’” — ITA 248(1); “disposed” — 

ITA 248(1)“disposition”; “disposition” — ITA 248(1); “exposure to a designated coun- 

try’ —Reg. 8006; “holder” —Reg. 8005; “lending asset”, “person”, “principal 

amount” —ITA 248(1); “related” —ITA 251(2)-(6); “relevant authority” — Reg. 

8006; “series” — ITA 248(10); “taxation year’ — ITA 249; “taxpayer” — ITA 248(1). 


8006. For the purposes of this Part, 


“designated country” has the same meaning as in the Guidelines 
for banks established pursuant to section 175 of the Bank Act, as 
that section read on May 31, 1992, and issued by the Office of the 
Superintendent of Financial Institutions, as amended from time to 
time; 


“exposure to a designated country” has the same meaning as in 
the Guidelines for banks established pursuant to section 175 of the 
Bank Act, as that section read on May 31, 1992, and issued by the 
Office of the Superintendent of Financial Institutions, as amended 
from time to time; 


“general provisions” has the same meaning as the expression 
“general country risk provisions” in the Guidelines for banks estab- 
lished pursuant to section 175 of the Bank Act, as that section read 
on May 31, 1992, and issued by the Office of the Superintendent of 
Financial Institutions, as amended from time to time; 


Income Tax Regulations 


“‘provisionable assets’? has the same meaning as in the Guidelines 
for banks established pursuant to section 175 of the Bank Act, as 
that section read on May 31, 1992, and issued by the Office of the 
Superintendent of Financial Institutions, as amended from time to 
time; 

“relevant authority” means the Superintendent of Financial 
Institutions; 


“specific provisions” has the same meaning as in the Guidelines 
for banks established pursuant to section 175 of the Bank Act, as 
that section read on May 31, 1992, and issued by the Office of the 
Superintendent of Financial Institutions, as amended from time to 
time. 


“specified loan” means 


(a) a United Mexican States Collateralized Par Bond due in 
2019, or 


(b) a United Mexican States Collateralized Discount Bond due 
in 2019; 
History: The definition “specified loan” added to s. 8006 by P.C. 1999-195, s. 6, Feb- 
ruary 11, 1999, Canada Gazette, Part Il, March 3, 1999, applicable 
(a) to 1997 et seq.; and 
(b) to taxation years that end after 1991 and before 1997 where the taxpayer elects 


in writing to have para. 8000(a.1) apply to those years and files the election with 
the Minister of National Revenue before July 1999. 


S. 8006 added by P.C. 1992-2335, Sch. II, s. 16, November 19, 1992, Canada Gazette, 
Part Il, December 2, 1992, applicable to taxation years and fiscal periods beginning 
after June 17, 1987 and ending after 1987. 


Definitions [Reg. 8006): “bank” — ITA 248(1), Interpretation Act 35(1). 


8007. [Repealed] 


History: S. 8007 repealed by P.C. 1999-195, subsec. 7(2), February 11, 1999, Canada 
Gazette, Part Il, March 3, 1999, applicable to taxation years ending after September 
1997. 


S. 8007 added by P.C. 1999-195, subsec. 7(1), February 11, 1999, Canada Gazette, 
Part II, March 3, 1999, applicable to taxation years that end after 1991 and before 
October 1997 where the taxpayer elects in writing to have para. 8000(a.1) apply to 
those years and files the election with the Minister of National Revenue before July 
1999, 


PART LXXXI— TRANSITION FOR 
FINANCIAL INSTITUTIONS 


History: Part LXXXI (ss. 8100-8105) added by P.C. 1990-2779, s. 4, December 20, 
1990, Canada Gazette, Part II, January 16, 1991, applicable to taxation years and fiscal 
periods commencing after June 17, 1987 that end after 1987. 


8100. Transition deduction in respect of unpaid claims re- 
serve — For the purpose of subsection 20(26) of the Act, an in- 
surer’s unpaid claims reserve adjustment for its taxation year that 
includes February 23, 1994 is the amount, if any, by which 


(a) the total of all amounts each of which is the maximum 
amount that, because of paragraph 1400(e), was deductible 
under paragraph 20(7)(c) of the Act in respect of an insurance 
policy in computing the insurer’s income for its last taxation 
year that ended before February 23, 1994 


exceeds 


(b) where the insurer elects, by notifying the Minister in writing, 
to have this paragraph apply, the total of all amounts each of 
which is the maximum amount that would, because of paragraph 
1400(e), have been deductible under paragraph 20(7)(c) of the 
Act in respect of an insurance policy in computing the insurer’s 
income for its last taxation year that ended before February 23, 
1994 if the amount “'4” in the formula in subparagraph 


oy as it read for that year, were replaced by the amount 
Sang 


(c) in any other case, the total of all amounts each of which is 
the maximum amount that would, because of paragraph 1400(e) 
or (e.1), have been deductible under paragraph 20(7)(c) of the 
Act in respect of an insurance policy in computing the insurer’s 
income for its last taxation year that ended before February 23, 
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1994 if paragraph 1400(e.1) had applied to that year and 
paragraphs 1400(e) and (e.1) were read in their application to 
that year as they read in their application to the insurer’s taxa- 
tion year that includes February 23, 1994. 
History: Ss. 8100 and 8101 substituted for ss. 8100 to 8105 by P.C. 1996-1452, s. 3, 
September 17, 1996, Canada Gazette, Part Il, October 2, 1996, applicable to taxation 
years that end after February 22, 1994. 
Definitions [Reg. 8100]: “amount”, “insurance policy”, “insurer”, “Minister” — 
ITA 248(1); “taxation year” —ITA 249; “writing” — Interpretation Act 35(1). 


8101. Inclusion of transition amount in respect of unpaid 
claims reserve — (1) In this section, “transition deduction” of an 
insurer means the amount deducted under subsection 20(26) of the 
Act in computing the insurer’s income for its taxation year that in- 
cludes February 23, 1994. 


(2) Subject to subsection (3), there is prescribed for the purpose of 
section 12.3 of the Act in respect of an insurer for a taxation year 
that ends after February 22, 1994 the amount determined by the 
formula 


(0.05A + 0.10B + 0.15C) 
| 365 ia 


where 
A is the total of 


(a) the number of days in the taxation year that are in 1994 or 
1995, and 


(b) where the taxation year includes February 23, 1994, the 
number of days in 1994 that are before the first day of the 
taxation year, 


B is the number of days in the taxation year (other than February 
29) that are in any of 1996 to 2001, 


C is the number of days in the taxation year that are in 2002 or 
2003, and 


D is the insurer’s transition deduction minus the amount, if any, 
required by subsection (4) or paragraph (5)(b) to be subtracted. 


(3) Where subsection 88(1) of the Act has applied to the winding- 
up of an insurer (in this subsection referred to as the “subsidiary”’), 


(a) the values of A, B, and C in subsection (2) shall be deter- 
mined in respect of the subsidiary without including any days 
that are after the day on which the subsidiary’s assets were dis- 
tributed to its parent on the winding-up; and 


(b) there is prescribed for the purpose of section 12.3 of the Act 
in respect of the parent for its taxation year that includes the day 
referred to in paragraph (a) the total of 
(i) the amount that would be determined under subsection (2) 
in respect of the parent for the year if the parent’s transition 
deduction did not include the subsidiary’s transition deduc- 
tion, and 
(ii) the amount that would be determined under subsection 
(2) in respect of the parent for the year if 


(A) the values of A, B, and C in that subsection were de- 
termined without including the day referred to in para- 
graph (a) and any days before that day, and 


(B) the value of D in that subsection were equal to the 
subsidiary’s transition deduction. 


(4) Where subsection 138(11.5) or (11.94) of the Act has applied to 
the transfer of an insurance business by an insurer, there shall be 
subtracted, in determining the value of D in subsection (2) in re- 
spect of the insurer for a taxation year ending after the insurer 
ceased to carry on all or substantially all of the business, the part of 
the insurer’s transition deduction that can reasonably be attributed 


to the business. 
(5) Where an insurer ceases to carry on all or substantially all of an 


insurance business, otherwise than as a result of a merger to which 
subsection 87(2) of the Act applies, a winding-up to which subsec- 


Reg. 
S. 8102(1) mar 


tion 88(1) of the Act applies or a transfer of the business to which 
subsection 138(11.5) or (11.94) of the Act applies, 


(a) there is prescribed for the purpose of section 12.3 of the Act 
in respect of the insurer for its taxation year in which the cessa- 
tion of business occurs, in addition to the amount prescribed by 
subsection (2), the amount, if any, by which 


(1) the part of the insurer’s transition deduction that can rea- 
sonably be attributed to the business 


exceeds 


(ii) that part of the total of the amounts included under sec- 
tion 12.3 of the Act in computing the income of the insurer 
for preceding taxation years that can reasonably be consid- 
ered to be in respect of the amount determined under subpar- 
agraph (i); and 


(b) there shall be subtracted, in determining the value of D in 
subsection (2) in respect of the insurer for the year ora subse- 
quent taxation year, the amount determined under subparagraph 
(a)(). 
History: Ss. 8100 and 8101 substituted for ss. 8100 to 8105 by P.C. 1996-1452, s. 3, 
September 17, 1996, Canada Gazette, Part II, October 2, 1996, applicable to taxation 
years that end after February 22, 1994. 
Definitions [Reg. 8101]: “amount”, “business”, “insurer”, “prescribed” — ITA 
248(1); “subsidiary” — Reg. 8101(3); “taxation year” — ITA 249; “transition deduc- 
tion” — Reg. 8101(1). 


8102-8105. [Repealed] 


History: Ss. 8100 and 8101 substituted for ss. 8100 to 8105 by P.C. 1996-1452, s. 3, 
September 17, 1996, Canada Gazette, Part II, October 2, 1996, applicable to taxation 
years that end after February 22, 1994. 


S. 8102, subparas. 8103(a)(i), (ii), amended by P.C. 1992-2335, Sched. II, ss. 17, 18, 
November 19, 1992, Canada Gazette, Part II, December 2, 1992, applicable to taxation 
years and fiscal periods beginning after June 17, 1987 and ending after 1987. 


Proposed Addition — Reg. 8102-8105 
Technical Notes: Part LXXXI contains trax 
changes to the reserves available to finan utions. On December 8, 1994, draft 
amendments were announced that would repeal these rules and introduce (in sections 
8100 and 8101) new transition rules relating to unpaid claims reserves for non-life in- 
surance policics. | 


sition rules for the 1987 tax reform 


New transition rules are added in sections $102 to 8105 in connection with the intro- 
duction of the mark-to-market requirement for shares and certain debt obligations held 
by financial institutions. These new rules apply to taxation years ending after October 
30,1094 - ee : : 

Section 8102 prescribes the maximum transition deduction that may be claimed under 


subsection 142.5(4) of the Act in respect of non-capital properties. 


8102. Mark-to-market — transition deduction — (1) In this 
“excluded property” of a taxpayer means a mark-to-market pro- 
perty used in a business of the taxpayer in its taxation year that 
includes October 31, 1994 where it is reasonable to expect that the 
property would have been valued at its fair market value for the 
purpose of computing the taxpayer’s income from the business for 
the year if 

(a) the Act were read without reference to subsection 142.5(2), 

and 

(b) the property were held at the end of the year; 
Technical Notes: “Excluded property” of a taxpayer is property that it is reasona- 
ble to consider would have been marked to market for tax purposes in the taxpayer's 
taxation year that includes October 31, 1994, even if a requirement to do so had not 
been introduced. The determination of whether property that has been sold during the 
year is excluded property is to be made assuming that the taxpayer continued to hold 
the property throughout the year. 


“mark-to-market property” has the meaning assigned by sub- 
section 142.2(1) of the Act. 

Technical Notes: “Mark-to-market property” of a taxpayer has the meaning given 
by subsection 142.2(1) of the Act. In, general terms, it comprises most shares held by 
the taxpayer and debt obligations that are marked to market for financial statement 
purposes. 
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(2) For the purpose of subsection 142.5(4) of the Act, the pre- 
scribed amount for a taxpayer’s taxation year that includes Octo- — 
ber 31, 1994 is the amount, if any, by which — 


(a) the total of all amounts each of which is the taxpayer's _ 
profit from the disposition in the year, because of subsectic J 
142.5(2) of the Act, of a Sins other than a capital property — 
or an excluded property | 


exceeds the total of 


(b) the total of all amounts each of which is the taxpayer’s loss _ 
from the disposition in the year, because of subsection — 
142.5(2) of the Act, of a property other na a capital property 
or an excluded property, and 


(c) the amount, if any, by which 


(i) the total of all amounts each of which is the taxpayer’ s 
loss from the disposition in the year of a mark-to-market 
property (other than a capital property, an excluded pro- 
' perty or a property disposed of because of ‘Subsection 
142.5(@2) of the Act) 


exceeds 


(ii) the total of all amounts each of which is the (payee 
profit from the disposition in the year of a mark-to-market 
property (other than a capital property, an excluded pro- 
perty or a property disposed of because of subsection 
142.5(2) of the Act). 


Technical Notes: Subsection 142.5(4) of the Act contains a transition deduction in — 
respect of the introduction of the requirement that certain property be marked to mat- 
ket for tax purposes. It permits a taxpayer to deduct an amount not exceeding a pre- 
scribed amount in its taxation year that includes October 31, 1994. Subsection 
8102(2) prescribes the following maximum amount for this purpose: 


+ the taxpayer’s total profits from the disposition of non-capital mark- to-market 
properties (other than excluded properties, as defined in su tion 8102) ()) that _ 
the mark-to-market rules deem the taxpayer to _ disposed of in the year 


MAUS 


_« the taxpayer’s total losses from the disposition of non- capital mark-to-market — 
properties (other than excluded properties) that the mark- ae rules — 
the taxpayer to have ee of in the year, and 


« the taxpayer’s net losses (i. e., losses minus profits) from ce dispositions in: 
the year of non-capital mark- to-market properties (other than excluded proper- 
ties) and from deemed poo. ot such a otherwise than Per atse of 
_ the mark- to-market rules. . : 


Definitions: “amount”, “business” — ITA 248(1); Soapital property’ °— ITA ae 
248(1); “disposed” — ITA 248(1)"disposition”; “disposition” — ITA 2481); “ex. 
cluded property” — Reg. 8102(1); “mark-to-market property” — ITA 142.2(1), Ree, . 
8102(1), | ‘prescribed’, ee 248(1); “taxation ae ITA 249; ‘“tax- 
payer” — ITA aoa 


8103. Mark-to-market — transition inclusion ~~ Qi In this 
section, “transition deduction” of a taxpayer means the amount 
deducted under subsection 142. 5(4) of the Act in computing the - 
taxpayer’s income for its taxation year that ie elon 31, 
1994. oO 


Technical Notes: ection 8103 applies where a taxpayer has claitned. a deduoiod 
under subsection 142.5(4) of the Act in respect of the introduction of the mark-to- _ 
market requirement. It prescribes the amount to be included in income each year 
under subsection 142.5(5) of the Act in respect of the deducted amount. Generally, 
the deducted amount is required to be included in income over a 5-year period. Sec- 
tion 8103 also contains rules for the income inclusion after certain corporate reorga- 
nizations have occurred or where a taxpayer ceases to carry on a business or to a be a 
financial institution. 


Subsection 8103(1) defines the “transition deduction” of a ose to be the amount : 
deducted under subsection 142.5(4) of the Act in computing the taxpayer's income 
for its taxation year that includes October 31, 1994. 


Where a taxpayer has been formed by amalgamation, the continues rule in paragraph 
87(2)(g.2) of the Act ensures that any amount deducted by a predecessor corporation 

under subsection 142.5(4) of the Act is considered to have been deducted by the 

taxpayer. Therefore, the taxpayer's transition deduction is the sum of the transition 
deductions of its predecessors. 


Similarly, the transition deduction of a taxpayer to which a business has been trans- 
ferred in a transaction to which subsection 88(1) (winding-up), 138(11.5) (transfer of 
insurance business by a non-resident insurer) or 138(11.94) (transfer of insurance 
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business by a resident insurer) of the Act applies will include the amount deducted by . 
the vaio under suppecHOn 142. xe in respect of the business. The relevant con- : 


the purpose of subsesnon 142. 505) of the Adi in epee of atax- 
payer for a taxation year that ends after October a hae oe 
amount determined iy bs rmula _ 


oe before the a that is 5 years after the first ae oO 
tion ls of the cee that includes October 31, 1994, ond 


income each year onder ee 122. SS) ol the Ace ay a taxpayer 
claimed a transition deduction under subsection 142.5(4). The first taxation year for — 

which an amount is prescribed i is the taxation year that includes October 31, 1994. 
The prescribed amount for a taxation year is given by the formula: 


cos 
ee 
where 
A_ = the number of days in the year that are not more than $ year 


the taxpayer's taxation year that includes October of 1994 — February 29th is 


disregarded for this purpose, and 


B_ = the taxpayer's transition deduction minus the amounts < specified by subsection : 
- $103(4) and paragraph 8103(6)(b). | 


Subsections $103(3), (5) and (7) contain rules. that override the deterinetion of the 


prescribed amount under subsection 8103(2) when a taxpayer undergoes areorgani- _ 
zation, ceases to be a financial institution or ceases to carry on a business. 


(3) Where subsection 88(1) of the Act has applied to the winding- 
up of a taxpayer (in this subsection referred to as the 
“subsidiary”’), . 


(a) the value of A in siibseotion: Q) aa be eoeeee in. ‘fen : 
spect of the subsidiary without including any days that are af- 

_ ter the day on which the subsidiary’s assets were oe to 
its parent on the winding-up; and 


(b) there is prescribed for the purpose of sibeeougi 142. 5(5) - 
of the Act in respect of the parent for its taxation year that 
includes the day referred to in paragraph (a) the total of 


(i) the amount that would be determined under subsection 

(2) in respect of the parent for the year if the parent’s tran- 

sition deduction did not include. the ec S transition 
deduction, and _ : 


(ii) the amount that would be determined uitdee subsection : 
(2) in respect of the parent for the year if 


(A) the value of A in that subsection were deéniined 
_ without including the day referred to in es (a) 
and any days before that day, and 


(B) the value of B in that subsection were equal to the 
subsidiary’s transition deduction. 


Technical Notes: As noted in the commentary on subsection 8103(1), where a 
Subsidiary is wound up into its parent corporation and subsection 88(1) of the Act 
applies to the winding-up, the parent will be considered to have deducted the amount 
deducted by the subsidiary under subsection 142.5(4) of the Act. Thus, this amount — 
will be taken into account in determining the eS des me subsection | 
8103(2) in respect of the parent. 


Subsection 8103(3) contains additional rules relating to the winding-up of a subsidi- 
ary. These rules ensure that no part of the subsidiary’s transition deduction is re- _ 
quired to be included in both the parent’s and the subsidiary’s income, 


Paragraph 8103(3)(a) provides that the amounts prescribed by subsection 8103(1) for 
the subsidiary are to be determined ignoring any days after the day on which the — 
subsidiary’s assets are distributed to its parent. This rule is relevant only if the sub- 
sidiary has a taxation year that ends after the day on which the distribution occurs. 
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Paragraph 8103(3)(b) prescribes the amount to be included in the parent’s income 
under subsection 142.5(5) of the Act for the taxation year in which it receives the 
subsidiary ’s assets. The piestaibed amount is equal to the sum of 


+ the amount that would otherwise be prescribed by subsection 8103(2) if the par. 
ent’s transition deduction did not include any amount in respect of the subsidi- 
ary’s transition deduction, and 


+ the part of the subsidiary’s transition deduction that must be recognized in re- 
spect of the days in bo faxation year after the parent receives a ey S 
assets. 


(4) Where subsection 138(11.5) or (11.94) of the Act has applied 
to the transfer of an insurance business by an insurer, there shall 
be subtracted, in determining the value of B in subsection (2) in 
respect of the insurer for a taxation year that ends after the insurer 
ceased to carry on all or substantially all of the business, the part 
of the insurer’s transition deduction that is included, because of 
paragraph 138(11.5)(k) of the Act, in the transition deduction of 
the person to whom the business was transferred. 


Technical Notes: Subsection 8103(4) applies where an insurer has transferred an 
insurance business to another corporation on a rollover basis pursuant to subsection 
138(11.5) or (11.94) of the Act. It provides that after the transfer of the business, the 


portion of the transferor’s transition deduction that is considered a transition deduc- 


tion of the transferee because of paragraph 138(11.5)(k) of the Act is to be disre- 
garded in determining the amount prescribed by subsection 8103(2) in respect of the 
transferor. Paragraph. 138(11 .5)(k) contains a continuity rule for the portion of the 
transition amount that is reasonably attributable to the transferred business, Since 
paragraph 138(11.5)(h) of the Act deems the transferor and transferee to have taxa- 


tion year ends immediately before the business is transferred, special rules are not — 


requises for the taxation ve of transfer, 


(5) Where ae 98(6) of the Act deems a partnership (in this 
subsection referred to as the “new partnership”) to be a continua- 
tion of another partnership (in this subsection referred to as the 
“predecessor partnership’), 


(a) the value of A in subsection (2) shall be determined in re- 

spect of the predecessor partnership without including any 
_ days that are after the day on which the predecessor partner- 

ship’s property was transferred to the new partnership; and 


_(b) there is prescribed for the purpose of subsection 142.5(5) 
of the Act in respect of the new partnership for its taxation 


year that includes the day referred to in Speen (a) the total 


of 


(i) the amount that would be determined under subsection 
(2) in respect of the new partnership for the year if its tran- 
sition deduction did not include the predecessor partner- 
ship’s transition deduction, and 


(ii) the amount that would be determined under subsection 
(2) in respect of the new partnership for the year if _ 


(A) the value of A in that subsection were determined 
without including the day referred to in paragraph (a) 
and any days before that day, and 


(B) the value of B in that subsection were equal to the 
predecessor partnership’s transition deduction. 


Technical Notes: Subsection 8103(5) contains rules that apply where a partnership 
ceases to exist and another partnership replaces it, in circumstances such that the 
continuity rule in subsection 98(6) of the Act applies. The rules are similar to those in 
subsection 8103(3) for the winding-up of a taxpayer into its parent corporation. 


(6) Where a taxpayer ceases to carry on all or substantially all of a 
business, otherwise than as a result of a merger to which subsec- 
tion 87(2) of the Act applies, a winding-up to which subsection 
88(1) of the Act applies or a transfer of the business to which sub- 
section 98(6) or 138(11.5) or (11.94) of the Act applies, 


(a) there is prescribed for the purpose of subsection 142.5(5) of 
the Act in respect of the taxpayer for its taxation year in which 
the cessation of business occurs, in addition to the amount pre- 
scribed by subsection (2), the amount, if any, by which 


(i) the part of the taxpayer’s transition deduction that can 
reasonably be attributed to the business 
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exceeds. 


(ii) that part of the total of the amounts included under sub- 
section 142.5(5) of the Act in computing the income of the 
taxpayer for preceding taxation years that can reasonably 
be considered to be in respect of the amount determined 
under subparagraph (i); and 


(b) there shall be subtracted, in determining the value of B in 
subsection (2) in respect of the taxpayer for the year or a sub- - 
sequent taxation year, the amount determined under subpara- 
graph (a)G). 
Technical Notes: Subsection 8103(6) spblies where a taxpayer ceases to carry on 
all or substantially all of a business otherwise than because of a merger, winding-up 
or transfer of the business to which the rollover rules in subsection 87(2), 88(1), 
98(6) or 138(11.5) or (11.94) of the Act apply. In general terms, it accelerates the 
inclusion in income of the ieee of ay ae s transition deduction that relates 
to the business. Oe 


Subsection 8103(6) prescribes an amount at for inclusion: under subsection 142.5(5) of 
the Act, in the taxpayer’s income for its taxation year in which it ceases to carry on 
the business. The prescribed amount, which is in. addition to the amount prescribed 
for the year by subsection 8103(2), is equal to the portion of the taxpayer’s transition 
deduction that is attributable to the business minus the amount of that portion that has 
already been included in the taxpayer’s income. Subsection 8103(6) also provides 
that the portion of the taxpayer’s transition deduction that is attributable to the busi- 
ness is to be disregarded in determining the amount prescribed by subsection 8103(2) 
in respect of the taxpayer for the taxation year in which it ceases to carry on the 
business and for ee taxation years. 


Q) Where a taxpayer ceases at any time to be a financial institu- 
tion oth Twise than because it ceases to carry on a business, 


(a) there is prescribed for the purpose of subsection 142.5(5) of 
_ the Act in respect of the taxpayer for its taxation year that en- 
_ded immediately before that time, the amount, if any, by which 


G) the taxpayer’s transition deduction 
exceeds 


Gi) the total of the amounts included under subsection 
142.5(5) of the Act in computing the taxpayer’s income for 
preceding taxation years; and 


(b) the amount prescribed _ for the purpose of subsection 
142.5(5) of the Act in respect of the taxpayer for taxation years 
after the taxation year referred to in paragraph (a) is nil. 


Technical Notes: Subsection 8103(7) applies where a taxpayer ceases to be a 
financial institution (as defined in subsection 142.2(1) of the Act) otherwise than 
because it has ceased to carry on a business. This subsection would apply, for exam- 
ple. where a taxpayer ceases to be a financial institution because of a change in con- 
trol. Subsection 8103(7) requires the taxpayer to include the remaining amount of its 
transition deduction in income in the taxation year that ends immediately before it 
ceases to be a financial institution. (There will always be such a taxation year be- 
cause of paragraph 142.6(1)(a) of the Act.) 


$104. Mark-to-market — transition capital loss — (1) In 
this section, 


“excluded property” of a taxpayer means a mark-to-market pro- 
perty of the taxpayer for its taxation year that includes October 31, 
1994 where 


(a) the taxpayer had a taxable capital gain or an allowable cap- 
ital loss for the year from the disposition of the property to 
which section 142 of the Act applied, or 


(b) in the case of a taxpayer that was non-resident in the year, 
the property was a capital property other than a taxable Cana- 
dian property; 
Technical Notes: Section 8104 prescribes the maximum amount that a taxpayer 
may claim under subsection 142.5(6) of the Act as an allowable capital loss in re- 
spect of the introduction of the mark-to-market requirement, 
“Excluded property” of a taxpayer is certain mark-to-market property held by the 
taxpayer in its taxation year that includes October 31, 1994. This definition is rele- 
vant for a taxpayer that is a resident multinational life insurer or a non-resident in- 
surer. In the case of a resident multinational life insurer, excluded property is capital 


| property disposed of by the insurer in the year that was used by the insurer in a 


foreign insurance business. Excluded property of a non-resident insurer is capital 
property that is not taxable Canadian property (as defined in subsection 115(1) of the 
Act). Taxable capital gains and allowable capital losses from excluded property are 
disregarded in determining the insurer’s income. 
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“mark-to-market property” has the mouse assigned by sub- 2 


section 142, 2(1) of the Act. 


Technical Notes: “Mark-to- market eee oe a h 
by subsection 142. 2 1) es th Act. In general terms, it compri 


scibel amount ia a taxp: at al 
ber 31, 1994 i is the amount, if any by whict 


excluded Ope 
exceeds the total oo 


of a mark-to-market pr yperty (oth 
ora Prop che 0 


ket for tax purpose 
October 31, 19 2 Ci 
section 8104(2) prescribes the ~ 


* the taxpayer’s total t 
a coher a 


Teennical Notes: Seca 8105 app Dae a taxpayer ha 
allowable oS loss under subsection: 142. 5¢ a ct I 


Subsection 8105(1) defines the “Gansition Joss” oe a taxpayer % b the ce 
claimed by the taxpayer under subsectio . 


tion 8103(1) regarding the effect of various restructurings on the “transition cone 


tion” also applies e the transition loss. - 


(2) There is prescribed for the purpose : siibsoction: 149. 5(7) of 
the Act in respect of a taxpayer for a taxation year that ends after _ 
October 30, 1994 the amounts that would be prescribed in respect | 
of the taxpayer for the year by section 8103 if ~ teferences . 
subsections 8103(2) to ) 


(a) “subsection 142. 566)" v ‘were read as “subsection 142. 25(7)", 
and 
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“ (b) Pann sive pe ” were 


heed by “149, 5(7)". For i [ 
ae : 


tions), 5 8, will ada ss. 8102 to 
October 30, 1994. 


PART LXXXIIl— PRESCRIBED 
PROPERTIES AND PERMANENT 
ESTABLISHMENTS 


History: The heading of Part LXXXII amended by P.C. 1994-139, s. 14, January 27, 
1994, Canada Gazette, Part II, February 9, 1994, applicable after 10:00 p.m. EDST, 
April 26, 1989. 


8200. Prescribed properties [for leasing rules] — For the 
purposes of subsection 16.1(1) of the Act, “prescribed property” 
means 


(a) exempt property, within the meaning assigned by paragraph 
1100(1.13)(a), other than property leased on or before February 
2, 1990 that is 


(i) a truck or tractor that is designed for use on highways and 
has a “gross vehicle weight rating” (within the meaning as- 
signed that expression by the Motor Vehicle Safety Regula- 
tions) of 11,778 kilograms or more, 


(ii) a trailer that is designed for use on highways and is of a 
type designed to be hauled under normal operating condi- 
tions by a truck or tractor described in subparagraph (i), or 


(ili) a railway car, 


(b) property that is the subject of a lease where the tangible pro- 
perty, other than exempt property (within the meaning assigned 
by paragraph 1100(1.13)(a)), that was the subject of the lease 
had, at the time the lease was entered into, an aggregate fair 
market value not in excess of $25,000, and 


(c) intangible property. 


History: S. 8200 added by P.C. 1991-465, s. 5, March 14, 1991, Canada Gazette, Part 
II, March 27, 1991, applicable in respect of leases entered into after 10:00 p.m. Eastern 
Daylight Saving Time, April 26, 1989, other than leases entered into pursuant to an 
agreement in writing entered into before that time under which the lessee thereunder 
has the right to require the lease of the property (and for these purposes a lease in 
respect of which a material change has been agreed to by the parties thereto effective at 
any particular time that is after 10:00 p.m. Eastern Daylight Saving Time, April 26, 
1989 shall be deemed to have been entered into at that particular time). 


Definitions [Reg. 8200]: ‘ ‘property’ — ITA 248(1). 


8200.1 [Prescribed energy conservation property] — For 
the purposes of subsection 13(18.1) and subparagraph 
241(4)(d)(vi. L) of the Act, “prescribed energy conservation pro- 
tt means property described j in Class 43.1 or 43.2 in Schedule 


Related Provisions: ITA 13(18.1) — Dept. of Natural Resources “Technical Guide 
to Class 43.1” to be determinative. 


History: S. 8200.1 amended by P.C. 2006-439, s. 7, June 1, 2006, Canada Gazette, 
Part II, June 14, 2006, deemed in force on February 23, 2005. 


S. 8200.1 added by P.C. 1997-1033, s. 5, July 25, 1997, Canada Gazette, Part I, Au- 
gust 20, 1997, applicable after February 21, 1994, 
Definitions [Reg. 8200.1]: : prescribed”, “property” — ITA 248(1). 
8201. [Permanent establishment] — For the purposes of sub- 
section 16. iE); the definition ‘ ‘outstanding debts to specified non 
residents” in subsection 18(5), subsection 34. 2(6), the definition 
“excluded income” and “excluded revenue” in subsection 95(2.5), 
subsections 112(2), 125.4(1) and 125. 5(1), the definition “taxable 
supplier” in subsection 127(9), subparagraph 128.1(4)(b)(ii), 
paragraphs 181. 3(5)(a) and 190.14(2)(b), the definition “Canadian 
banking business” in subsection 248(1) and paragraph 260(5)(a) of 
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the Act, a “permanent establishment” of a person or partnership (ei- 
ther of whom referred to in this section as the “person”) means a 
fixed place of business of the person, including an office, a branch, 
a mine, an oil well, a farm, a timberland, a factory, a workshop or a 
warehouse if the person has a fixed place of business and, where the 
person does not have any fixed place of business, the principal 
place at which the person’s business is conducted, and 


(a) where the person carries on business through an employee or 
agent, established in a particular place, who has general author- 
ity to contract for the person or who has a stock of merchandise 
owned by the person from which the employee or agent regu- 
larly fills orders, the person shall be deemed to have a perma- 
nent establishment at that place, 


(b) where the person is an insurance corporation, the person is 
deemed to have a permanent establishment in each country in 
which the person is registered or licensed to do business, 


(c) where the person uses substantial machinery or equipment at 
a particular place at any time in a taxation year, the person shall 
be deemed to have a permanent establishment at that place, 


(d) the fact that the person has business dealings through a com- 
mission agent, broker or other independent agent or maintains an 
office solely for the purchase of merchandise shall not of itself 
be held to mean that the person has a permanent establishment, 
and 


(e) where the person is a corporation, the fact that the person has 
a subsidiary controlled corporation at a place or a subsidiary 
controlled corporation engaged in trade or business at a place 
shall not of itself be held to mean that the person is operating a 
permanent establishment at that place, 


except that, where the person is resident in a country with which the 
Government of Canada has concluded an agreement or convention 
for the avoidance of double taxation that has the force of law in 
Canada and in which the expression “permanent establishment” is 
given a particular meaning, that meaning shall apply. 


Related Provisions: Reg. 8202 — Definition of PE for other purposes. 


History: The opening words of s. 8201 amended by P.C. 2005-1508, s. 15, August 31, 
2005, Canada Gazette, Part II, September 21, 2005, deemed to have come into force on 
October 2, 1996, except that in applying the section, 
(a) to the 1996 taxation year, it is to be read without the reference to the phrase 
“the definition “outstanding debts to specified non-residents” in subsection 18(5),”; 
(b) to taxation years that ended before November 1997, it is to be read without 
reference to ITA subsec. 125.5(1); 
(c) to taxation years that began before 1996, it is to be read without reference to the 
phrase “the definition “taxable supplier” in subsection 127(9),”; 
(d) to taxation years that ended before June 28, 1999, it is to be read without refer- 
ence to the phrases “paragraph 181.3(5)(a) and 190.14(2)(b),” and “‘the definition 
“Canadian banking business” in subsection 248(1)”; 
(e) to taxation years that began before 2000, it is to be read without reference to the 
phrase “the definition “excluded income” and “excluded revenue” in subsection 
95(2.5)”; and 
(f) to taxation years that end after June 28, 2005, it is to be read as though it also 
applies for the purpose of ITA subsec. 206(1.3). 
The opening words of s. 8201 amended by P.C. 2000-183, s. 4, February 17, 2000, 
Canada Gazette, Part Il, March 1, 2000, applicable to 1995 et seq., except that in ap- 
plying the amended s, 8201 
(a) to the 1995 and 1996 taxation years, it shall be read without the reference to the 
phrase “the definition “outstanding debts to specified non residents” in subsection 
18(5),”; 
(b) to the portion of the 1995 taxation year that was in 1994, it shall be read with- 
out reference to subsec. 34.2(6) of the Act; 
(c) to taxation years that ended before November 1997, it shall be read without the 
reference to subsec 125.5(1) of the Act; and 
(d) to taxation years that began before 1996, it shall be read without the reference 
to phrase “the definition “taxable supplier” in subsection 127(9),”. 
S. 8201 added by P.C. 1994-139, s. 15, January 27, 1994, Canada Gazette, Part Il, 
February 9, 1994, applicable after 10:00 p.m. EDST, April 26, 1989. 
Definitions [Reg. 8201]: “business” — ITA 248(1); “Canada” — ITA 255, Interpre- 
tation Act 35(1); “corporation” —ITA 248(1), Interpretation Act 35(1),; “employee”, 


“insurance corporation”, “‘office’—ITA 248(1); “person”? —ITA 248(1);  “resi- 


dent” —ITA 250; “subsidiary controlled corporation” —ITA 248(1): “taxation 
year” — ITA 249. 


I.T. Technical News: 33 (permanent establishment — the Dudney case update). 


Application Policies: SR&ED 2002-02R2: Experimental production and commer- 
cial production with experimental development work — allowable SR&ED 
expenditures. 


8201.1 [Repealed] 


History: S. 8201.1 repealed by P.C. 2000-183, subsec. 5(2), February 17, 2000, Can- 
ada Gazette, Part II, March 1, 2000, applicable to 1995 er seq. For the period from 
December 5, 1985 through the 1994 taxation year, read: 


8201.1 For the purpose of subsection 206(1.3) of the Act, “permanent establish- 
ment” of a corporation means a fixed place of business of the corporation, in- 
cluding an office, a branch, a mine, an oil well, a farm, a timberland, a factory, a 
workshop or a warehouse and, where the corporation does not have any fixed 
place of business, the principal place at which the corporation’s business is con- 
ducted, and 
(a) where the corporation carries on business through an employee or agent, 
established in a particular place, who has general authority to contract for the 
corporation or who has a stock of merchandise owned by the corporation 
from which the employee or agent regularly fills orders, the corporation 
shall be deemed to have a permanent establishment at that place, 
(b) where the corporation is an insurance corporation, the corporation is 
deemed to have a permanent establishment in each country in which the cor- 
poration is registered or licensed to do business, 
(c) where the corporation uses substantial machinery or equipment at a par- 
ticular place at any time in a taxation year, the corporation shall be deemed 
to have a permanent establishment at that place, 
(d) the fact that the corporation has business dealings through a commission 
agent, broker or other independent agent or maintains an office solely for the 
purchase of merchandise shall not of itself be held to mean that the corpora- 
tion has a permanent establishment, and 
(e) the fact that the corporation has a subsidiary controlled corporation at a 
place or a subsidiary controlled corporation engaged in trade or business at a 
place shall not of itself be held to mean that the corporation is operating a 
permanent establishment at that place, 
except that, where the corporation is resident in a country with which the Goy- 
ernment of Canada has concluded an agreement or convention for the avoidance 
of double taxation that has the force of law in Canada and in which the expres- 
sion “permanent establishment” is given a particular meaning, that meaning shall 
apply. 
S. 8201.1 added by P.C. 2000-183, subsec. 5(1), February 17, 2000, Canada Gazette, 
Part Il, March 1, 2000, applicable after December 4, 1985. 


Proposed Addition — Reg. 8202 


8202. (1) [“Permanent establishment”] — For the purposes 

of the definition “investment business” in subsection 95(1), and of 

subparagraph 95(2)(I)(iii) and paragraphs 95(2.3)(b) and (2.4)(a), 

of the Act, a “permanent establishment” of a person or partnership 

(which person or partnership is referred to in this subsection and 

subsection (3) as the “person’”) means — CE 
(a) a fixed place of business of the person, including an office, 
a branch, a mine, an oil well, a farm, a timberland, a factory, a 
workshop or a warehouse; or 


(b) if the person does not have any fixed place of business, the 
principal place at which the person’s business is conducted. 
Related Provisions: Reg. 8201 — Definition of PE for other purposes; Reg. 
8202(2) — Tax treaty definition takes priority; Reg. 8202(3) — Interpretation. 
.T. Technical News: 33 (permanent stablishment — the Dudney case update). 


(2) [Tax treaty definition overrides] — Notwithstanding sub- 
section (1), for the purposes of the definition “investment busi- 
ness” in subsection 95(1), and of subparagraph 95(2)()(iii) and 
paragraphs 95(2.3)(b) and (2.4)(a), of the Act, a “permanent es- 
tablishment” of a person or partnership (which person or partner- 
ship is referred to in this subsection as the “person”) has the 
meaning given to the expression “permanent establishment” in an 
agreement or a convention for the avoidance of double taxation 
that the Government of Canada has concluded with a country and 
that has the force of law in Canada if the person is a resident of 
that country for the purpose of the agreement or convention. 
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(3) [Permanent establishment — interpretation] — - Por the 
purpose of subsection (1), 


(a) if a person carries on business throngh an employee or 
agent, established in a particular place, who has general au- 
thority to contract for the person or who has a stock of mer-_ 
chandise owned by the person from which the employee or 
agent regularly fills orders, the person is deemed we have a 
fixed place of business at that place, 


(b) if a person is an insurance corporation, the person is 
deemed to have a fixed place of business in each country 1 
which the person is registered or licensed to do business, _ 


(©) ifa person uses substantial machinery or equipment at a 
particular place at any time in a taxation year, the person is 
deemed to have a fixed place of business at that place, 


(d) the fact that a person has business dealings through a com- 
mission agent, broker or other independent agent or maintains 
an office solely for the purchase of merchandise at a particular 
place does not of itself mean that the person has a fixed place 
of business at that place, and 


(e) the fact that a corporation has a subsidiary controlled cor- 
poration at a place or a subsidiary controlled corporation en- 
gaged in trade or business at a place does not of itself mean 
that the corporation is ieee a fixed place of es at 
that place. 
Application: The February 27, 2004 draft regulations (prescribed properties and 
permanent establishments), s. 1, will add s. 8202, applicable to 1999 ef seq. How- 
ever, if the taxpayer has made a valid “Global Section 95 Election” under subsec. 
133(68) of the amending legislation ae the sep eapone and oe Noles to ITA 
95(2)(a)], to 1994 ef seq. ] 
Technical Notes: Part LX XXII of the Regulations prescribes property. and defines 
the expression “permanent establishment” . for various ee oF the Act. 


The Regulations are being amended to add new section 8202. 


New subsection 8202(1) defines the term “permanent estrb lishment! of a person or 
partnership for the purposes of the definition “investment business” in subsection 
95(1) of the Act, paragraph 95(2)(1)Gii) of the Act, and pasate 95(2. 3)(b) and 
(2.4)(a) of the Act to mean 


* a fixed place of business of a person or partnership, including an office, a 
branch, a mine, an oil well, a farm, a timberland, a factory, a workshop or a 
warehouse, Or 


e where the person or partnership does not have any fixed place of business the 
principal place at which the business of the person or partnership is conducted. 


New subsection 8202(2) provides that the definition of permanent establishment in a 
tax treaty that Canada has with a foreign country takes precedence over subsection 
$202(1) if the person or partnership is resident i in that foreign country. 


New subsection 8202(3) provides other rules for the purposes of det rminin: 
fixed place of business exists for the purposes of subsection 8202(1). 


New section 8202 applies to the 1999 and subsequent taxation years. However, 
where the taxpayer has made a valid Global Section 95 Election, new subsection 
8202 applies to 1994 and subsequent taxation years. For information about the 
Global Section 95 Election, see me Eas of ~ eommetiary to section 95 of the 
Act. ) 


Definitions [Reg. 8202}: : “amount”, “annuity”, “business” —ITA 4 248(1); “Can- 
ada” —ITA 255, Interpretation Act 35(1); “carries on business” -— Reg. 8202(1); 
“contribution” — Reg. 8300(8), 8302(1 1), (12); “corporation” —- ITA 248(1), Inter- 
pretation Act 35(1); “deferred profit sharing plan’ —ITA 147(1), 248(1); “em 
ployee”, “employer”, “employment” — ITA 248(1); “fixed place of business” — 
Reg. 8202(3); “flat benefit provision” — Reg. 8300(1); “individual”, “insurance cor- 
poration’ ~- ITA 2A8(1); “lifetime retirement benefits” — Reg. 8304(S)(c); “Min- 
ister” — ITA 248(1); “money purchase provision” —ITA 147.1(1); “office”, “of- 
ficer” —- ITA 248(1); “offset provision” — Reg. 8300( | 1)(b); “past service event” — 
Reg. 8300(1), (2); “pension credit” — Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3); “pe- 
riod of reduced services” — Reg. 8300(1); “person”, Prepay | “registered pension 
plan” —ITA 248(1); “related” —ITA 251(2)-(6); “related provision” — Reg. 
8300(12); “render services” —- Reg, 8300(4); “resident” —- ITA 250; “specified dis- 
tribution” — Reg. 8304.1(8); “subsidiary controlled corporation 1 EA 248(1): 
“taxation year’ — ITA 249. 
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Proposed Amendment — Reg. 8202 — Application to 
ITA 94.1(1)“exempt business” 
Technical Notes to ITA 94.1(1)‘exempt business”, July 18, 2005: The refer- 


ence in this definition to a “permanent establishment” is intended to carry the meaning 
of that expression assigned by proposed section 8202 of the Income Tax Regulations. 


Income Tax Regulations 


Proposed section 8202 of the Regulations was released in draft form as part ae 
February 27, 2004 release of draft technical amendments. . 


PART LXXXIII— PENSION 
ADJUSTMENTS, PAST SERVICE PENSION 
ADJUSTMENTS, PENSION ADJUSTMENT 
REVERSALS AND PRESCRIBED AMOUNTS 


History: The heading to Part LX XXIII amended by P.C. 1998-2256, s. 3, December 
16, 1998, Canada Gazette, Part II, January 6, 1999, applicable after 1996. 


The heading to Part LXXXII amended by P.C. 1996-911, s. 5, June 20, 1996, Canada 
Gazette, Part [1, July 10, 1996, applicable after 1991. The heading formerly read: Pen- 
sion Adjustments and Past Service Pension Adjustments. 


Part LXXXIII (ss. 8300-8311) added by P.C. 1991-2540, s. 7, December 16, 1991, 
Canada Gazeite, Part Il, January 15, 1992, applicable after 1989, except that 
(a) in its application in respect of amounts paid to pension plans before 1991, the 
definition “excluded contribution” in subsec. 8300(1) shall be read as follows: 
“excluded contribution” to a registered pension plan means an amount paid 
to the plan that is 
(a) transferred to the plan in accordance with any of subsections 
146(16), 147(19) and 147.3(1) to (7) of the Act, or 


(b) deductible, as a consequence of the payment, under paragraph 60(j) 
or (j.1) of the Act in computing the income of a taxpayer for a taxation 
year; 

b) before 1991, subsecs. 8301(2) and (3) shall be read without reference to the 

expression “and subsection 147(5.1) of the Act”; 

8307(6) is applicable after 1990; and 

(d) subsec. 8307(7) is applicable to 1991 et seg. 


(c) subsec. 


8300. Interpretation — (1) In this Part, 


“certifiable past service event”, with respect to an individual 
means a past service event that is required, by reason of subsection 
147.1(10) of the Act, to be disregarded, in whole or in part, in deter- 
mining the benefits to be paid under a registered pension plan with 
respect to the individual until a certification of the Minister in re- 
spect of the event has been obtained; 


Registered Pension Plans Technical Manual: 
event). 


$1.10 (certifiable past service 


“complete period of reduced services” of an individual means a 
period of reduced services of the individual that is not part of a 
longer period of reduced services of the individual; 


Registered Pension Plans Technical Manual: § 
services). 


$1.13 (complete period of reduced 


“excluded contribution” to a registered pension plan means an 
amount that is transferred to the plan in accordance with any of sub- 
sections 146(16), 146.3(14.1), 147(19), 147.3(1) to (4) and 147.3(5) 
to (7) of the Act; 

History: Definition “excluded contribution” in subsec. 8300(1) amended to add refer- 
ence to ITA subsec. 146.3(14.1), by P.C. 2005-1508, s. 16, August 31, 2005, Canada 
Gazette, Part Il, September 21, 2005, applicable after 2003. 

“Excluded contribution” amended by P.C. 1995-17, subsec. 1(1), January 11, 1995, 
Canada Gazette, Part Il, January 25, 1995, applicable with respect to transfers occur- 
ring after 1990. 

Definition “excluded contribution” added by P.C. 1991-2540, s. 7, December 16, 1991, 
Canada Gazette, Part Il, January 15, 1992, applicable after 1989, except that in its 


application in respect of amounts paid to pension plans before 1991, read the definition 
to include amounts deductible under ITA 60) or (j.1). 


“flat benefit provision” of a pension plan means a defined benefit 
provision of the plan under which the amount of lifetime retirement 
benefits provided to each member is based on the aggregate of all 
amounts each of which is the product of a fixed rate and either the 
duration of service of the member or the number of units of output 
of the member, and, for the purposes of this definition, where 


(a) the amount of lifetime retirement benefits provided under a 
defined benefit provision to each member is subject to a limit 
based on the remuneration received by the member, and 


(b) the limit may reasonably be considered to be included to en- 
sure that the amount of lifetime retirement benefits provided to 
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each member does not exceed the maximum amount of such be- 
nefits that may be provided by a registered pension plan, 


the limit shall be disregarded for the purpose of determining 
whether the provision is a flat benefit provision; 


“member”’, in relation to a deferred profit sharing plan or a benefit 
provision of a registered pension plan, means an individual who has 
a right (either immediate or in the future and either absolute or con- 
tingent) to receive benefits under the plan or the provision, as the 
case may be, other than an individual who has such a right only 
because of the participation of another individual in the plan or 
under the provision, as the case may be; 

History: The definition “member” added to subsec. 8300(1) by P.C.1998-2256,. sub- 


sec. 4(1), December 16, 1998, Canada Gazette, Part Il, January 6, 1999, applicable 
after 1989. 


Registered Pension Plans Technical Manual: $1.25 (member). 


“PA offset” for a calendar year means 
(a) for years before 1997, $1,000, and 


(b) for years after 1996, $600; 


History: The definition “PA offset” added to subsec. 8300(1) by P.C.1998-2256, sub- 
sec. 4(1), December 16, 1998, Canada Gazette, Part Il, January 6, 1999, applicable 
after 1989. 


“past service event” means any transaction, event or circumstance 
that occurs after 1989 and as a consequence of which 


(a) retirement benefits become provided to an individual under a 
defined benefit provision of a pension plan in respect of a period 
before the time that the transaction, event or circumstance 
occurs, 


(b) there is a change to the way in which retirement benefits 
provided to an individual under a defined benefit provision of a 
pension plan in respect of a period before the time that the trans- 
action, event or circumstance occurs are determined, including a 
change that is applicable only in specified circumstances, or 


(c) there is a change in the value of an indexing or other auto- 
matic adjustment that enters into the determination of the 
amount of an individual’s retirement benefits under a defined 
benefit provision of a pension plan in respect of a period before 
the time that the value of the adjustment changes; 
Related Provisions: Reg. 8300(2) — Definition applies to ITA 147.1(1). 
Registered Pension Plans Technical Manual: §1.30 (past service event). 


“period of reduced services” of an individual means, in connec- 
tion with a defined benefit or money purchase provision of a regis- 
tered pension plan, a period that consists of one or more periods 
each of which is 
(a) an eligible period of reduced pay or temporary absence of the 
individual with respect to an employer who participates under 
the provision, or 


(b) a period of disability of the individual; 


“refund benefit’? means 
(a) with respect to an individual and a money purchase or de- 
fined benefit provision of a pension plan, a return of contribu- 
tions made by the individual under the provision, and 
(b) with respect to an individual and a deferred profit sharing 
plan, a return of contributions made by the individual to the 
plan, 

and includes any interest (computed at a rate not exceeding a rea- 

sonable rate) payable in respect of those contributions; 


“resident compensation” of an individual from an employer for a 
calendar year means the amount that would be the individual’s 
compensation from the employer for the year if the definition “com- 
pensation” in subsection 147.1(1) of the Act were read without ref- 
erence to paragraphs (b) and (c) of that definition. 

History: The definition “resident compensation” added to subsec. 8300(1) by 
P.C.1998-2256, subsec. 4(1), December 16, 1998, Canada Gazette, Part II, January 6, 
1999, applicable after 1989. 


Reg. 
S. 8300(8)(a)(iii) 


(2) The definition “past service event” in subsection (1) is applica- 
ble for the purposes of subsection 147.1(1) of the Act. 


Registered Pension Plans Technical Manual: §1.30 (past service event). 


(3) All words and expressions used in this Part that are defined in 
sections 147 or 147.1 of the Act or in Part LXXXV have the mean- 
ings assigned in those provisions unless a definition in this Part is 
applicable. 


(4) For the purposes of this Part, an officer who receives remunera- 
tion for holding an office shall, for any period that the officer holds 
the office, be deemed to render services to, and to be in the service 
of, the person from whom the officer receives the remuneration. 


(5) For the purposes of this Part (other than the definition “mem- 
ber” in subsection (1)), where an individual has received an interest 
in an annuity contract in full or partial satisfaction of the indivi- 
dual’s entitlement to benefits under a defined benefit provision of a 
pension plan, any rights of the individual under the contract are 
deemed to be rights under the defined benefit provision. 


History: Subsec. 8300(5) amended by P.C.1998-2256, subsec. 4(2), December 16, 
1998, Canada Gazette, Part II, January 6, 1999, applicable after 1989. 


(6) For the purposes of this Part and subsection 147.1(10) of the 
Act, and subject to subsection 8308(1), the following rules apply in 
respect of the determination of the benefits that are provided to an 
individual under a defined benefit provision of a pension plan at a 
particular time: 


(a) where a term of the defined benefit provision, or an amend- 
ment to a term of the provision, is not applicable with respect to 
the individual before a specified date, the term shall be consid- 
ered to have been added to the provision, or the amendment 
shall be considered to have been made to the term, on the speci- 
fied date; 


(b) where an alteration to the benefits provided to the individual 
is conditional on the requirements of subsection 147.1(10) of the 
Act being met, those requirements shall be assumed to have 
been met; 


(c) benefits that will be reinstated if the individual returns to em- 
ployment with an employer who participates in the plan shall be 
considered not to be provided until the individual returns to em- 
ployment; and 


(d) where benefits under the provision depend on the indivi- 
dual’s job category or other circumstances, the only benefits 
provided to the individual are the benefits that are relevant to the 
individual’s circumstances at the particular time. 


(7) For the purposes of subsections 8301(3) and (8), paragraph 
8302(3)(c), subsections 8302(5) and 8304(5) and (5.1), paragraphs 
8304.1(10)(c) and (11)(c), subparagraph 8306(4)(a)(ii) and subsec- 
tion 8308(3), the benefits to which an individual is entitled at any 
time under a deferred profit sharing plan or pension plan include 
benefits to which the individual has only a contingent right because 
a condition for the vesting of the benefits has not been satisfied. 
History: Subsec. 8300(7) amended by P.C.1998-2256, subsec. 4(3), December 16, 
1998, Canada Gazette, Part II, January 6, 1999, applicable after 1989. 

Selected Cases [Reg. 8300(7)]: Osborn v. Canada, [1995] 2 C.T.C. 2215 (TCC) 
(Non-vested pension amounts treated as if vested for purposes of RRSP contribution 
limit). 


(8) For the purposes of this Part, such portion of an amount allo- 
cated to an individual at any time under a money purchase provi- 
sion of a registered pension plan as 
(a) is attributable to 
(i) forfeited amounts under the provision or earnings of the 
plan that are reasonably attributable to those amounts, 
(ii) a surplus under the provision, 


(iii) property transferred to the provision in respect of the ac- 
tuarial surplus under a defined benefit provision of the plan 
or another registered pension plan, or 
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(iv) property transferred to the provision in respect of the sur- 
plus under another money purchase provision of the plan or 
under a money purchase provision of another registered pen- 
sion plan, and 


(b) can reasonably be considered to be allocated in lieu of a con- 
tribution that would otherwise have been made under the provi- 
sion by an employer in respect of the individual 


shall be deemed to be a contribution made under the provision by 
the employer with respect to the individual at that time and not to 
be an amount attributable to anything referred to in paragraph (a). 
History: Subpara. 8300(8)(a)(iv) added by P.C. 2003-1497, s. 5, October 2, 2003, 
Canada Gazette, Part I, October 22, 2003, applicable to allocations that occur after 
1998. 

Subsec. 8300(8) added by P.C. 1995-17, subsec. 1(2), January 11, 1995, Canada Ga- 
zette, Part Il, January 25, 1995, applicable with respect to amounts allocated after April 
5, 1994. 


(9) For the purposes of this Part and Part LKXXV, where property 
held in connection with a particular benefit provision of a pension 
plan is made available at any time to pay benefits under another 
benefit provision of the plan, the property is deemed to be trans- 
ferred at that time from the particular benefit provision to the other 
benefit provision. 


History: Subsec. 8300(9) added by P.C.1998-2256, subsec. 4(4), December 16, 1998, 
Canada Gazette, Part II, January 6, 1999, applicable after 1989. 


(10) For the purposes of this Part and Parts LXXXIV and LXXXV, 
and subject to subsection (11), an individual is considered to have 
terminated from a deferred profit sharing plan or a benefit provision 
of a registered pension plan when the individual has ceased to be a 
member in relation to the plan or the provision, as the case may be. 


History: Subsec. 8300(10) added by P.C.1998-2256, subsec. 4(4), December 16, 1998, 
Canada Gazette, Part I, January 6, 1999, applicable after 1989. 


(11) Where the benefits provided with respect to an individual 
under a particular defined benefit provision of a registered pension 
plan depend on benefits provided with respect to the individual 
under one or more other defined benefit provisions of registered 
pension plans (each of the particular provision and the other provi- 
sions being referred to in this subsection as a “related provision”), 
for the purposes of this Part and Parts LXXXIV and LXXXV, 


(a) if the individual ceases, at any particular time after 1996, to 
be a member in relation to a specific related provision and is, at 
the particular time, a member in relation to another related pro- 
vision, the individual is deemed 


(i) not to terminate from the specific provision at the particu- 
lar time, and 


(ii) to terminate from the specific provision at the earliest 
subsequent time when the individual is no longer a member 
in relation to any of the related provisions; 


(b) if the conditions in subsection 8304.1(14) (read without ref- 
erence to the words “after 1996 and”) are not satisfied with re- 
spect to the individual’s termination from a related provision, 
the conditions in that subsection are deemed not to be satisfied 
with respect to the individual’s termination from each of the 
other related provisions; and 


(c) a specified distribution (as defined in subsection 8304.1(8)) 
made at any particular time in respect of the individual and a 
related provision is deemed, for the purpose of subsection 
8304.1(5), also to be a specified distribution made at the particu- 
lar time in respect of the individual and each of the other related 
provisions, except to the extent that the Minister has waived the 
application of this paragraph with respect to the distribution. 


History: Subsec. 8300(1 i) added by P.C.1998-2256, subsec. 4(4), December 16, 1998, 
Canada Gazette, Part I, January 6, 1999, applicable after 1989. 


(12) For the purposes of this Part, where 


(a) all or any part of the amounts payable to an individual under 
a deferred profit sharing plan are paid by a trustee under the plan 
to a licensed annuities provider to purchase for the individual an 
annuity described in subparagraph 147(2)(k)(vi) of the Act, or 


Income Tax Regulations 


(b) an individual has acquired, in full or partial satisfaction of 
the individual’s entitlement to benefits under a benefit provision 
of a registered pension plan (other than benefits to which the 
individual was entitled only because of the participation of an- 
other individual under the provision), an interest in an annuity 
contract (other than as a consequence of a transfer of property 
from the provision to a registered retirement savings plan or a 
registered retirement income fund under which the individual is 
the annuitant), 


the individual is deemed to continue, from the time of the payment 
or acquisition, as the case may be, until the individual’s death, to be 
a member in relation to the plan or provision, as the case may be. 


History: Subsec. 8300(12) added by P.C.1998-2256, subsec. 4(4), December 16, 1998, 
Canada Gazette, Part Il, January 6, 1999, applicable after 1989. 


(13) For the purposes of this Part and Part LX XXV, where a benefit 
is to be provided, or may be provided, to an individual under a de- 
fined benefit provision of a registered pension plan as a conse- 
quence of an allocation that is to be made, or may be made, to the 
individual of all or part of an actuarial surplus under the provision, 
the individual is considered not to have any right to receive the ben- 
efit under the provision until the time at which the benefit becomes 
provided under the provision. 

History [Reg. 8300(13)]: Subsec. 8300(13) added by P.C.1998-2256, subsec. 4(4), 
December 16, 1998, Canada Gazette, Part Il, January 6, 1999, applicable after 1989. 
Definitions [Reg. 8300]: “amount”, “annuity” —ITA 248(1); “contribution” — 
Reg. 8300(8). 8302(11), (12); “deferred profit sharing plan” —ITA 147(1), 248(1); 
‘employer’, “employment” —ITA 248(1); “flat benefit provision” — Reg. 8300(1); 
“individual” — ITA 248(1); “lifetime retirement benefits” — Reg. 8304(5)(c); “Min- 
ister’ —ITA 248(1); “money purchase provision” —ITA 147.1(1); “office”, “of- 
ficer” — ITA 248(1); “offset provision” — Reg. 8300(11)(b); “past service event” — 
Reg, 8300(1), (2); “pension credit” — Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3); “‘pe- 


riod of reduced services” — Reg. 8300(1); “person”, “property”, “registered pension 
plan” —ITA 248(1); “related” —ITA 251(2)-(6); “related provision” — Reg. 
8300(12); “render services” — Reg. 8300(4); “specified distribution” — Reg. 


8304.1(8). 


8301. Pension adjustment — (1) Pension adjustment with 
respect to employer — For the purpose of subsection 248(1) of 
the Act, “pension adjustment” of an individual for a calendar year 
with respect to an employer means, subject to paragraphs 
8308(4)(d) and (5)(c), the total of all amounts each of which is 


(a) the individual’s pension credit for the year with respect to the 
employer under a deferred profit sharing plan or under a benefit 
provision of a registered pension plan; 

(b) the individual’s pension credit for the year with respect to 


the employer under a foreign plan, determined under section 
8308.1; or 


(c) the individual’s pension credit for the year with respect to the 
employer under a specified retirement arrangement, determined 
under section 8308.3. 
Related Provisions: Reg. 8301(2) — Pension credit — deferred profit sharing plan; 
Reg. 8301(3) — Non-vested termination from DPSP; Reg. 8301(4) — Pension 
credit — money purchase provision; Reg. 8500(8)(c) — Non-member benefits ignored 
in determining pension adjustment. 
History: Subsec. 8301(1) amended by P.C. 1996-911, s. 6, June 20, 1996, Canada 
Gazerte, Part I, July 10, 1996, applicable with respect to the determination of pension 
adjustments for 1992 et seq. 
Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-307R4: Spousal or common-law partner registered retirement savings plans; 
IT-363R2: Deferred profit sharing plans — deductibility of employer contributions and 
taxation of amounts received by a beneficiary (archived). 
Registered Plans Compliance Bulletins: 1 (pension adjustments). 
Forms: T4084: Pension adjustment guide. 


(2) Pension credit — deferred profit sharing plan — For the 
purposes of subsection (1) and Part LXXXV and subsection 
147(5.1) of ‘the Act, and subject to subsection 8304(2), an indivi- 
dual’s pension credit for a calendar year with respect to an em- 


ployer under a deferred profit sharing plan is the amount deter- 
mined by the formula 


A-B 
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where 
A is the total of all amounts each of which is 


(a) a contribution made to the plan in the year by the em- 
ployer with respect to the individual, or 


(b) the portion of an amount allocated in the year to the indi- 
vidual that is attributable to forfeited amounts under the plan 
or to earnings of the plan in respect of forfeited amounts, ex- 
cept to the extent that the portion 


(i) is included in determining the individual’s pension 
credit for the year with respect to any other employer who 
participates in the plan, or 


(ii) is paid to the individual in the year; and 
B is nil, unless the conditions in subsection (2.1) are satisfied, in 
which case it is the total referred to in paragraph (2.1)(b). 


Related Provisions: ITA 257 — Negative amounts in formulas: Reg. 8311 — Pen- 
sion credit rounded to nearest dollar. 


History: Subsec. 8301(2) amended by P.C. 2005-1508, subsec. 17(1), August 31, 
2005, Canada Gazette, Part II, September 21, 2005, applicable to the determination of 
pension credits for the 2002 and subsequent calendar years. 


Subsec. 8301(2), added by P.C. 1991-2540, s. 7, December 16, 1991, Canada Gazette, 
Part II, January 15, 1992, applicable after 1989, except that before 1991, the subsec, 
shall be read without reference to the expression “and subsection 147(5.1) of the Act”. 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-363R2: Deferred profit sharing plans — deductibility of employer contribu- 
tions and taxation of amounts received by a beneficiary (archived). 


(2.1) Conditions re — description of B in subsec. (2) — The 
following are conditions for the purpose of the description of B in 
subsection (2): 


(a) the total of all amounts, each of which would be the indivi- 
dual’s pension credit for the calendar year with respect to the 
employer under a deferred profit sharing plan if the description 
of B in subsection (2) were read as “‘is nil.’’, is 


(i) equal to, or less than, 50% of the money purchase limit for 
the year, 


(ii) greater than 18% of the amount that would be the indivi- 
dual’s compensation from the employer for the year if the 
definition “compensation” in subsection 147.1(1) of the Act 
were read without reference to paragraph (b) of that defini- 
tion, and 


(iii) equal to, or less than, 18% of the amount that would be 
the individual’s compensation from the employer for the pre- 
ceding year if the definition “compensation” in subsection 
147.1(1) of the Act were read without reference to paragraph 
(b) of that definition; and 


(b) the total of all amounts, each of which is an amount that is 
paid from the plan to the individual or the employer in the calen- 
dar year or in the first two months of the following year that can 
reasonably be considered to derive from an amount included in 
the value of A in subsection (2) with respect to the individual 
and the employer for the year, is greater than nil. 
Related Provisions: Reg. 8301(15) — Transferred amounts deemed not paid. 
History: Subsec. 8301(2.1) added by P.C. 2005-1508, subsec. 17(1), August 31, 2005, 
Canada Gazette, Part Il, September 21, 2005, applicable to the determination of pen- 
sion credits for the 2002 and subsequent calendar years. 


(3) Non-vested termination from DPSP — For the purposes of 
subsection (1) and Part LXXXV and subsection 147(5.1) of the Act, 
where 

(a) an individual ceased in a calendar year after 1989 and before 


1997 to be employed by an employer who participated in a de- 
ferred profit sharing plan for the benefit of the individual, 


(b) as a consequence of the termination of employment, the indi- 
vidual ceased in the year to have any rights to benefits (other 
than a right to a refund benefit) under the plan, 


(c) the individual was not entitled to benefits under the plan at 
the end of the year, or was entitled only to a refund benefit, and 
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(d) no benefit has been paid under the plan with respect to the 
individual, other than a refund benefit, 


the individual’s pension credit under the plan for the year with re- 
spect to the employer is nil. 


Related Provisions: Reg. 8300(7) — Benefits include contingent benefits. 


History: Para. 8301(3)(a) amended by P.C. 1998-2256, subsec. 5(1), December 16. 
1998, Canada Gazette, Part II, January 6, 1999, applicable after 1989. 


Subsec. 8301(3) added by P.C. 1991-2540, s. 7, December 16, 1991, Canada Gazette, 
Part II, January 15, 1992, applicable after 1989, except that before 1991, the subsec. 
shall be read without reference to the expression “and subsection 147(5.1) of the Act”. 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans. 


(4) Pension credit — money purchase provision — For the 
purposes of subsection (1) and Part LXXXV and subsection 
147.1(9) of the Act, and subject to subsections (4.1) and (8) and 
8304(2), an individual’s pension credit for a calendar year with re- 
spect to an employer under a money purchase provision of a regis- 
tered pension plan is the total of all amounts each of which is 


(a) a contribution (other than an additional voluntary contribu- 
tion made by the individual in 1990, an excluded contribution or 
a contribution described in paragraph 8308(6)(e). or (g)) made 
under the provision in the year by 


(i) the individual, except to the extent that the contribution 
was not made in connection with the individual’s employ- 
ment with the employer and is included in determining the 
individual’s pension credit for the year with respect to any 
other employer who participates in the plan, or 


(ii) the employer with respect to the individual, or 


(b) such portion of an amount allocated in the year to the indivi- 
dual as is attributable to 


(i) forfeited amounts under the provision or earnings of the 
plan in respect thereof, 


(ii) a surplus under the provision, 


(ii.1) property transferred to the provision in respect of the 
actuarial surplus under a defined benefit provision of the plan 
or another registered pension plan, or 


(ii.2) property transferred to the provision in respect of the 
surplus under another money purchase provision of the plan 
or under a money purchase provision of another registered 
pension plan, 

except to the extent that that portion is 
(iii) included in determining the individual’s pension credit 
for the year with respect to any other employer who partici- 
pates in the plan, 
(iv) paid to the individual in the year, or 


(v) where the year is 1990, attributable to amounts forfeited 
before 1990 or earnings of the plan in respect thereof, 


except that the individual’s pension credit is nil where the year is 
before 1990, and, for the purposes of this subsection, the plan ad- 
ministrator shall determine the portion of a contribution made by an 
individual or an amount allocated to the individual that is to be in- 
cluded in determining the individual’s pension credit with respect to 
each employer. 

Related Provisions: Reg. 8301(15) — Transferred amounts deemed not paid; Reg. 


8311 — Pension credit rounded to nearest dollar. 

History: Subpara. 8301(4)(b)(ii.2) added by. P.C. 2003-1497, s. 6, October 2, 2003, 
Canada Gazette, Part Il, October 22, 2003, applicable to the determination of pension 
credits for 1999 et seq. 

That portion of subsec. 8301(4) before subpara. (a)(i) amended and subpara. (b)(ii.1) 
added by P.C. 1995-17, subsecs. 2(1) and (2), January 11, 1995, Canada Gazette, Part 


Il, January 25, 1995. That portion of subsec. 8301(4) before subpara. (a)(i) is applica- 
ble with respect to the determination of pension credits for 1990 er seq., except that for 
years before 1993, it shall be read without reference to subsection 8301(4.1). Subpara. 
8301(4)(b)(i.1) is applicable with respect to the determination of pension credits for 
1991 et seq. 

Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans. 
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Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


(4.1) Money purchase pension credits based on amounts 
allocated — Where, 


(a) under the terms of a money purchase provision of a pension 
plan, the method for allocating contributions is such that contri- 
butions made by an employer with respect to a particular indivi- 
dual may be allocated to another individual, and 


(b) the Minister has, on the written application of the administra- 
tor of the plan, approved in writing a method for determining 
pension credits under the provision that, for each individual, 
takes into account amounts allocated to the individual, 


each pension credit under the provision is the amount determined in 
accordance with the method approved by the Minister. 
History: Subsec. 8301(4.1) added by P.C. 1995-17, subsec. 2(3), January 11, 1995, 


Canada Gazette, Part I, January 25, 1995, applicable with respect to the determination 
of pension credits for 1993 et seq. 


(5) Pension credit— defined benefit provision of a 
specified multi-employer plan — For the purposes of this Part 
and Part LXXXV and subsection 147.1(9) of the Act, an indivi- 
dual’s pension credit for a calendar year with respect to an em- 
ployer under a defined benefit provision of a registered pension 
plan that is, in the year, a specified multi-employer plan is the ag- 
gregate of 


(a) the aggregate of all amounts each of which is a contribution 
(other than an excluded contribution) made under the provision 
by the individual 


(i) in the year, in respect of 
(A) the year, or 


(B) a plan year ending in the year (other than in respect of 
such portion of a plan year as is before 1990), or 


(ii) in January of the year (other than in January 1990) in 
respect of the immediately preceding calendar year, 


except to the extent that the contribution was not made in con- 
nection with the individual’s employment with the employer and 
is included in determining the individual’s pension credit for the 
year with respect to any other employer who participates in the 
plan, 


(b) the aggregate of all amounts each of which is a contribution 
made in the year by the employer in respect of the provision, to 
the extent that the contribution may reasonably be considered to 
be determined by reference to the number of hours worked by 
the individual or some other measure that is specific to the indi- 
vidual, and 


(c) the amount determined by the formula 
A 
—x(C-B 
B ( ) 


where 


A is the amount determined under paragraph (b) for the purpose 
of computing the individual’s pension credit, 


B is the aggregate of all amounts each of which is the amount 
determined under paragraph (b) for the purpose of computing 
the pension credit of an individual for the year with respect 
to the employer under the provision, and 


C is the aggregate of all amounts each of which is a contribu- 
tion made in the year by the employer in respect of the 
provision, 

except that, where the year is before 1990, the individual’s pension 
credit is nil. 


Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 8311 — Pen- 
sion credit rounded to nearest dollar. 


(6) Pension credit — defined benefit provision — Subject to 
subsections (7), (8) and (10) and sections 8304 and 8308, for the 
purposes of this Part and Part LXXXV and subsection 147.1(9) of 
the Act, an individual’s pension credit for a calendar year with re- 
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spect to an employer under a defined benefit provision of a particu- 
lar registered pension plan (other than a plan that is, in the year, a 
specified multi-employer plan) is 
(a) if the year is after 1989, the amount determined by the 
formula 


A+B 
where 


A is 9 times the individual’s benefit entitlement under the pro- 
vision with respect to the employer and the year, and 


B is the amount, if any, by which the PA offset for the year 
exceeds the total of all amounts each of which is the value of 
B determined under this paragraph for the purpose of com- 
puting the individual’s pension credit for the year 


(i) with respect to the employer under any other defined 
benefit provision of a registered pension plan, 


(ii) with respect to any other employer who at any time in 
the year does not deal at arm’s length with the employer, 
under a defined benefit provision of a registered pension 
plan, or 


(iii) with respect to any other employer under a defined 
benefit provision of the particular plan; and 


(b) if the year is before 1990, nil. 


Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 8302(1) — 
Benefit entitlement is portion attributable to employer; Reg. 8311 — Pension credit 
rounded to nearest dollar. 


History: Subsec. 8301(6) amended by P.C. 1998-2256, subsec. 5(2), December 16, 
1998, Canada Gazette, Part II, January 6, 1999, applicable after 1989. 
Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans. 


Registered Plans Compliance Bulletins: | (pension adjustments). 


(7) Pension credit — defined benefit provision of a multi- 
employer plan — Where a registered pension plan is a multi- 
employer plan (other than a specified multi-employer plan) in a cal- 
endar year, the following rules apply, except to the extent that the 
Minister has waived in writing their application in respect of the 
plan, for the purpose of determining the pension credit of an indivi- 
dual for the year under a defined benefit provision of the plan: 
(a) where the individual is employed in the year by more than 
one participating employer, the pension credit of the individual 
for the year under the provision with respect to a particular em- 
ployer shall be determined as if the individual were not em- 
ployed by any other participating employer; 
(b) the description of B in paragraph (6)(a) shall be read as 
“B is the amount determined by the formula 


(Cx D)-E 
where 
C is the PA offset for the year, 
D is 


(i) where the member rendered services on a full- 
time basis throughout the year to the employer, 
one, and 


(ii) in any other case, the fraction (not greater 
than one) that measures the services that, for the 
purpose of determining the member’s lifetime re- 
tirement benefits under the provision, the mem- 
ber is treated as having rendered in the year to the 
employer, expressed as a proportion of the ser- 
vices that would have been rendered by the mem- 
ber in the year to the employer if the member had 
rendered services to the employer on a full-time 
basis throughout the year, and 


E is the total of all amounts each of which is the value 
of B determined under this paragraph for the purpose 
of computing the individual’s pension credit for the 
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year with respect to the employer under any other 
defined benefit provision of the plan; and”; 


(c) where a period in the year is a period of reduced services of 
the individual, the pension credit of the individual for the year 
under the provision with respect to each participating employer 
shall be determined as the aggregate of 


(i) the pension credit that would be determined if no benefits 
(other than benefits attributable to services rendered by the 
individual) had accrued to the individual in respect of periods 
of reduced services, and 


(ii) the pension credit that would be determined if the only 
benefits that had accrued to the individual were benefits in 
respect of periods of reduced services, other than benefits at- 
tributable to services rendered by the individual during such 
periods; and 
(d) subsection (10) shall not apply. 
Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 8311 — Pen- 
sion credit rounded to nearest dollar. 


History: Para. 8301(7)(b) amended by P.C. 1998-2256, subsec. 5(3), December 16, 
1998, Canada Gazette, Part II, January 6, 1999, applicable after 1989. 


(8) Non-vested termination from RPP — For the purposes of 
this Part and Part LXXXV and subsection 147.1(9) of the Act, and 
subject to subsection (9), where 


(a) an individual ceased in a calendar year after 1989 and before 
1997 to be employed by an employer who participated in a reg- 
istered pension plan for the benefit of the individual, 


(b) as a consequence of the termination of employment, the indi- 
vidual ceased in the year to have any rights to benefits (other 
than a right to a refund benefit) under a money purchase or de- 
fined benefit provision of the plan, 


(c) the individual was not entitled to benefits under the provision 
at the end of the year, or was entitled only to a refund benefit, 
and 


(d) no benefit has been paid under the provision with respect to 
the individual, other than a refund benefit, 


the individual’s pension credit under the provision for the year with 
respect to the employer is 


(e) where the provision is a money purchase provision, the total 
of all amounts each of which is a contribution (other than an 
additional voluntary contribution made by the individual in 
1990, an excluded contribution or a contribution described in 
paragraph 8308(6)(e)) made under the provision in the year by 
the individual, except to the extent that the contribution was not 
made in connection with the individual’s employment with the 
employer and is included in determining the individual’s pen- 
sion credit for the year with respect to any other employer who 
participates in the plan, and 


(f) where the provision is a defined benefit provision, the lesser 
of 


(1) the pension credit that would be determined if this subsec- 
tion were not applicable, and 


(11) the aggregate of all amounts each of which is a contribu- 
tion (other than an excluded contribution) made under the 
provision by the individual in, and in respect of, the year, 
except to the extent that the contribution was not made in 
connection with the individual’s employment with the em- 
ployer and is included in determining the individual’s pen- 
sion credit for the year with respect to any other employer 
who participates in the plan. 

Related Provisions: Reg. 8300(7) — Benefits include contingent benefits. 

History: Para. 8301(8)(a) amended by P.C. 1998-2256, subsec. 5(4), December 16, 

1998, Canada Gazette, Part II, January 6, 1999, applicable after 1989. 


Para. 8301(8)(e) amended by P.C. 1995-17, subsec. 2(4), January 11, 1995, Canada 
Gazette, Part Il, January 25, 1995, applicable with respect to the determination of pen- 
sion credits for 1990 ef seq. 

Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans. 
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(9) Multi-employer plans — Subsection (8) is not applicable in 
respect of a registered pension plan that is a multi-employer plan in 
a calendar year except, where 


(a) the plan is not a specified multi-employer plan in the year; 
(b) if the plan contains a defined benefit provision, the Minister 
has waived in writing the application of paragraph (7)(b) in re- 
spect of the plan for the year; and 

(c) the Minister has approved in writing the application of sub- 
section (8) in respect of the plan for the year. 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans. 


(10) Transition rule — money purchase offsets — Where, 


(a) throughout the period beginning on January 1, 1981 and end- 
ing on December 31 of a particular calendar year after 1989 and 
before 2000, there has been subtracted, in determining the 
amount of lifetime retirement benefits under a defined benefit 
provision of a registered pension plan (other than a specified 
multi-employer plan), the amount of lifetime retirement benefits 
under a money purchase provision of the plan or of another reg- 
istered pension plan, 


(b) lifetime retirement benefits under the defined benefit provi- 
sion are determined, at the end of the particular year, in substan- 
tially the same manner as they were determined at the end of 
1989, and 


(c) for each individual and each calendar year before 1990, the 
amount of employer contributions made under the money 
purchase provision for the year with respect to the individual did 
not exceed $3,500, 


the pension credit of an individual for the particular year with re- 
spect to an employer under the defined benefit provision is equal to 
the amount, if any, by which 


(d) the amount that would, but for this subsection, be the indivi- 
dual’s pension credit 


exceeds 
(e) the lesser of 
(i) $2,500, and 
(ii) the amount determined by the formula 


1 
79 X LAT Bx] 


where 


A is the balance in the individual’s account under the money 
purchase provision at the end of 1989, 


Bis the aggregate of all amounts each of which is the dura- 
tion (measured in years, including any fraction of a year) 
of a period ending before 1990 that is pensionable service 
of the individual under the defined benefit provision and 
that is not part of a longer period ending before 1990 that 
is pensionable service of the individual under the provi- 
sion, and 


C is the amount that would be the individual’s pension 
credit for 1989 with respect to the employer under the de- 
fined benefit provision if subsection (6) were read without 
reference to the words “if the year is after 1989” in para- 
graph (6)(a) and without reference to paragraph (6)(b). 

Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 8301(7)(d) — 
Provisions inapplicable in determining pension credit in multi-employer plan. 
History: The description of C in subpara. 8301(10)(e)(ii) amended by P.C. 1998-2256, 
subsec. 5(5), December 16, 1998, Canada Gazette, Part H, January 6, 1999, applicable 
after 1989. 


(11) Timing of contributions — Subject to paragraph (12)(b), 
for the purposes of this Part, a contribution made by an employer in 
the first two months of a calendar year to a deferred profit sharing 
plan, in respect of a money purchase provision of a registered pen- 
sion plan, or in respect of a defined benefit provision of a registered 
pension plan that was, in the immediately preceding calendar year, 
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a specified multi-employer plan, shall be deemed to have been 
made by the employer at the end of the immediately preceding cal- 
endar year and not to have been made in the year, to the extent that 
the contribution can reasonably be considered to relate to a preced- 
ing calendar year. 


Information Circulars: 98-2: Prescribed compensation for RPPs, para. 25. 


(12) Indirect contributions — For the purposes of this Part and 
Part LXXXIV, where a trade union or association of employers (in 
this subsection and subsections (13) and (14) referred to as the 
“contributing entity”) makes contributions to a registered pension 
plan, 


(a) such portion of a payment made to the contributing entity by 
an employer or an individual as may reasonably be considered to 
relate to the plan (determined in accordance with subsection 
(13), where that subsection is applicable) shall be deemed to be 
a contribution made to the plan by the employer or individual, as 
‘the case may be, at the time the payment was made to the con- 
tributing entity; and 

(b) subsection (11) shall not apply in respect of a contribution 
deemed by paragraph (a) to have been made to the plan. 


(13) Apportionment of payments — For the purposes of sub- 
section (12), where employers or individuals make payments in a 
calendar year to a contributing entity to enable the contributing en- 
tity to make contributions to a registered pension plan and the pay- 
ments are not made solely for the purpose of being contributed to 
the plan, the contributing entity shall 


(a) determine, in a manner that is reasonable in the circumstan- 
ces, the portion of each payment that relates to the plan; 


(b) make the determination in such a manner that all contribu- 
tions made by the contributing entity to the plan, other than con- 
tributions made by the contributing entity as an employer or for- 
mer employer of members of the pian, are considered to be 
funded by payments made to the contributing entity by employ- 
ers or individuals; 


(c) in the case of payments remitted to the contributing entity by 
an employer, notify the employer in writing, by January 31 of 
the immediately following calendar year, of the portion, or of 
the method for determining the portion, of each such payment 
that relates to the plan; and 


(d) in the case of payments remitted to the contributing entity by 
an individual, notify the administrator of the plan in writing, by 
January 31 of the immediately following calendar year, of the 
total amount of payments made in the year by the individual that 
relate to the plan. 


(14) Non-compliance by contributing entity — Where a con- 
tributing entity does not comply with the requirements of subsec- 
tion (13) as they apply in respect of payments made to the contrib- 
uting entity in a calendar year to enable the contributing entity to 
make contributions to a registered pension plan, 


(a) the plan becomes, on February 1| of the immediately follow- 
ing calendar year, a revocable plan; and 


(b) the Minister may make any determinations referred to in sub- 
section (13) that the contributing entity failed to make, or failed 
to make in accordance with that subsection. 


Related Provisions: Reg. 8301(12) — Meaning of contributing entity. 


(15) Transferred amounts — For the purposes of subparagraph 
(b)(ii) of the description of A in subsection (2), paragraph (2.1)(b) 
and subparagraph (4)(b)(iv), an amount transferred for the benefit 
of an individual from a registered pension plan or a deferred profit 
sharing plan directly to a registered pension plan, a registered retire- 
ment savings plan, a registered retirement income fund or a de- 
ferred profit sharing plan is deemed to be an amount that was not 
paid to the individual. 

History: Subsec. 8301(15) amended by P.C. 2005-1508, subsec. 17(2), August 31, 


2005, Canada Gazette, Part Il, September 21, 2005, applicable to the determination of 
pension credits for the 2002 and subsequent calendar years. 
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Subsec. 8301(15) amended by P.C. 1995-17, subsec. 2(5), January 11, 1995, Canada 
Gazette, Part Il, January 25, 1995, applicable with respect to transfers occurring after 
August 29, 1990. 


(16) Subsequent events — Except as otherwise expressly pro- 
vided in this Part, each pension credit of an individual for a calen- 
dar year shall be determined without regard to transactions, events 
and circumstances that occur subsequent to the year. 

Definitions [Reg. 8301]: “additional voluntary contribution”, “amount” — ITA 
248(1); “arm’s length” —ITA 251(1); “benefits” — Reg. 8300(7); “contributing en- 
tity’ — Reg. 8301(12); “contribution” — Reg. 8300(8), 8302(11), (12); “deferred 
profit sharing plan” —ITA 147(1), 248(1); “employed”, “employer”, ‘“‘employ- 
ment’ —ITA 248(1); “excluded contribution” — Reg. 8300(1); “individual” — ITA 
248(1); “lifetime retirement benefits’ — Reg. 8304(5)(c); “Minister? —ITA 248(1); 
“money purchase limit” — ITA 147.1(1), 248(1); “month” — Interpretation Act 35(1); 
“PA offset” — Reg. 8300(1); “pension credit” — Reg. 8301, 8308.1(2)-(4), 8308.3(2), 
(3); “period of reduced services” — Reg. 8300(1); “property” — ITA 248(1); “refund 
benefit” — Reg. 8300(1); “registered pension plan” — ITA 248(1); “registered retire- 
ment income fund” —iTA 146.3(1), 248(1); “registered retirement savings plan” — 
ITA 146(1), 248(1); “specified multi-employer plan” —ITA 147.1(1), Reg. 8510(2), 
(3); “written” — Interpretation Act 35(1)*writing”’. 


8302. Benefit entitlement — (1) For the purposes of subsection 
8301(6), the benefit entitlement of an individual under a defined 
benefit provision of a registered pension plan in respect of a calen- 
dar year and an employer is the portion of the individual’s benefit 
accrual under the provision in respect of the year that can reasona- 
bly be considered to be attributable to the individual’s employment 
with the employer. 


Related Provisions: Reg. 8302(2) — Meaning of benefit accrual. 


(2) Benefit accrual for year — For the purposes of subsection 
(1), and subject to subsections (6), (8) and (9), the benefit accrual of 
an individual under a defined benefit provision of a registered pen- 
sion plan in respect of a calendar year is the amount computed in 
accordance with the following rules: 


(a) determine the portion of the individual’s normalized pension 
under the provision at the end of the year that can reasonably be 
considered to have accrued in respect of the year; 


(b) where the year is after 1989 and before 1995, determine the 
lesser of the amount determined under paragraph (a) and 


(i) for 1990, $1,277.78, 

(ii) for 1991 and 1992, $1,388.89, 
(iui) for 1993, $1,500.00, and 

(iv) for 1994, $1,611.11; and 


(c) where, in determining the amount of lifetime retirement be- 
nefits payable to the individual under the provision, there is de- 
ducted from the amount of those benefits that would otherwise 
be payable the amount of lifetime retirement benefits payable to 
the individual under a money purchase provision of a registered 
pension plan or the amount of a lifetime annuity payable to the 
individual under a deferred profit sharing plan, reduce the 
amount that would otherwise be determined under this subsec- 
tion by '/ of the total of all amounts each of which is the pension 
credit of the individual for the year under such a money 
purchase provision or deferred profit sharing plan. 


Related Provisions: Reg. 8302(3) — Meaning of normalized pension. 


History: Paras. 8302(2)(b) and (c) amended by P.C. 1995-17, subsec. 3(1), January 11, 
1995, Canada Gazette, Part Il, January 25, 1995, applicable after 1991. 


(3) Normalized pensions — For the purposes of paragraph 
(2)(a), and subject to subsection (11), the normalized pension of an 
individual under a defined benefit provision of a registered pension 
plan at the end of a particular calendar year is the amount (ex- 
pressed on an annualized basis) of lifetime retirement benefits that 
would be payable under the provision to the individual immediately 
after the end of the particular year if 


(a) where lifetime retirement benefits have not commenced to be 
paid under the provision to the individual before the end of the 
particular year, they commenced to be paid immediately after 
the end of the year; 
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(b) where the individual had not attained 65 years of age before 
the time at which lifetime retirement benefits commenced to be 
paid (or are assumed by reason of paragraph (a) to have com- 
menced to be paid) to the individual, the individual attained that 
age at that time; 


(c) all benefits to which the individual is entitled under the pro- 
vision were fully vested; 


Reg. 
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(iii) where the particular year is 1993, the range from 
$75,000 to $86,111, and 


(iv) where the particular year is 1994, the range from 
$80,556 to $86,111; 


(h) where 


(1) the amount of the individual’s lifetime retirement benefits 
depends on the individual’s remuneration, 


Selected Cases [Reg. 8302(3)(c)]: Osborn v. Canada, (MO9SPVsCORCG2215 
(TCC) (Non-vested pension amounts treated as if vested for purposes of RRSP contri- 
bution limit). 


(ii) the formula for determining the amount of the indivi- 
dual’s lifetime retirement benefits includes an adjustment to 


(d) where the amount of the individual’s lifetime retirement be- 
nefits would otherwise be determined with a reduction computed 
by reference to the individual’s age, duration of service or both, 
or with any other similar reduction, no such reduction were 
applied; 

(d.1) no reduction in the amount of the individual’s lifetime re- 
tirement benefits were applied in respect of benefits described in 
any of clauses 8503(2)(a)(vi)(A) to (C); 


(d.2) no adjustment that is permissible under subparagraph 
8503(2)(a)(ix) were made to the amount of the individual’s life- 
time retirement benefits; 


(e) where the amount of the individual’s lifetime retirement be- 
nefits depends on the remuneration received by the individual in 
a calendar year (in this paragraph referred to as the “other year”) 
other than the particular year, the remuneration received by the 
individual in the other year were determined in accordance with 
the following rules: 


(i) where the individual was remunerated for both the partic- 
ular year and the other year as a person who rendered ser- 
vices on a full-time basis throughout each of the years, the 
remuneration received by the individual in the other year is 
identical to the remuneration received by the individual in 
the particular year, 


(ii) where subparagraph (i) is not applicable and the indivi- 
dual rendered services in the particular year, the remunera- 
tion received by the individual in the other year is the remu- 
neration that the individual would have received in the other 
year (or a reasonable estimate thereof determined by a 
method acceptable to the Minister) had the individual’s rate 
of remuneration in the other year been the same as the indivi- 
dual’s rate of remuneration in the particular year, and 


(iii) where subparagraph (i) is not applicable and the indivi- 
dual did not render services in the particular year, the remu- 
neration received by the individual in the other year is the 
remuneration that the individual would have received in the 
other year (or a reasonable estimate thereof determined by a 
method acceptable to the Minister) had the individual’s rate 
of remuneration in the other year been the amount that it is 
reasonable to consider would have been the individual’s rate 
of remuneration in the particular year had the individual ren- 
dered services in the particular year; 


(f) where the amount of the individual’s lifetime retirement be- 
nefits depends on the individual’s remuneration and all or a por- 
tion of the remuneration received by the individual in the partic- 
ular year is treated under the provision as if it were remuneration 
received in a calendar year preceding the particular year for ser- 
vices rendered in that preceding year, that remuneration were re- 
muneration for services rendered in the particular year; 
(g) where the amount of the individual’s lifetime retirement be- 
nefits depends on the individual’s remuneration and the particu- 
lar year is after 1989 and before 1995, benefits, to the extent that 
they can reasonably be considered to be in respect of the follow- 
ing range of annual remuneration, were excluded: 

(i) where the particular year is 1990, the range from $63,889 

to $86,111, 

(ii) where the particular year is 1991 or 1992, the range from 

$69,444 to $86,111, 
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the individual’s remuneration for one or more calendar years, 


(iii) the adjustment to the individual’s remuneration for a 
year (in this paragraph referred to as the “specified year’) 
consists of multiplying the individual’s remuneration for the 
specified year by a factor that does not exceed the ratio of the 
average wage for the year in which the amount of the indivi- 
dual’s lifetime retirement benefits is required to be deter- 
mined to the average wage for the specified year (or a sub- 
stantially similar measure of the change in the wage 
measure), and 


(iv) the adjustment may reasonably be considered to be made 
to increase the individual’s remuneration for the specified 
year to reflect, in whole or in part, increases in average 
wages and salaries from that year to the year in which the 
amount of the individual’s lifetime retirement benefits is re- 
quired to be determined, 


the formula did not include the adjustment to the individual’s 
remuneration for the specified year; 


(i) where the amount of the individual’s lifetime retirement be- 
nefits depends on the Year’s Maximum Pensionable Earnings 
for calendar years other than the particular year, the Year’s 
Maximum Pensionable Earnings for each such year were equal 
to the Year’s Maximum Pensionable Earnings for the particular 
year; 

(j) where the amount of the individual’s lifetime retirement be- 
nefits depends on the actual amount of pension (in this para- 
graph referred to as the “statutory pension’) payable to the indi- 
vidual under the Canada Pension Plan or a provincial plan (as 
defined in section 3 of that Act), the amount of statutory pension 
(expressed on an annualized basis) were equal to 


(i) 25 per cent of the lesser of the Year’s Maximum Pension- 
able Earnings for the particular year and, 


(A) in the case of an individual who renders services 
throughout the particular year on a full-time basis to em- 
ployers who participate in the plan, the aggregate of all 
amounts each of which is the individual’s remuneration 
for the particular year from such an employer, and 


(B) in any other case, the amount that it is reasonable to 
consider would be determined under clause (A) if the in- 
dividual had rendered services throughout the particular 
year on a full-time basis to employers who participate in 
the plan, or 


(11) at the option of the plan administrator, any other amount 
determined in accordance with a method for estimating the 
statutory pension that can be expected to result in amounts 
substantially similar to amounts determined under subpara- 
graph (i); 
(k) where the amount of the individual’s lifetime retirement be- 
nefits depends on a pension (in this paragraph referred to as the 
“statutory pension’’) payable to the individual under Part I of the 
Old Age Security Act, the amount of statutory pension payable 
for each calendar year were equal to the aggregate of all 
amounts each of which is the the full monthly pension payable 
under Part I of the Old Age Security Act for a month in the par- 
ticular year; 
(1) except as otherwise expressly permitted in writing by the 
Minister, where the amount of the individual’s lifetime retire- 
ment benefits depends on the amount of benefits (other than 
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public pension benefits or similar benefits of a country other 
than Canada) payable under another benefit provision of a pen- 
sion plan or under a deferred profit sharing plan, the amounts of 
the other benefits were such as to maximize the amount of the 
individual’s lifetime retirement benefits; 


(m) where the individual’s lifetime retirement benefits would 
otherwise include benefits that the plan is required to provide by 
reason of a designated provision of the law of Canada or a prov- 
ince (within the meaning assigned by section 8513), or that the 
plan would be required to provide if each such provision were 
applicable to the plan with respect to all its members, such bene- 
fits were not included; 


(n) where 


(1) the individual attained 65 years of age before lifetime re- 
tirement benefits commenced to be paid (or are to be as- 
sumed by reason of paragraph (a) to have commenced to be 
paid) to the individual, and 


(ii) an adjustment is made in determining the amount of those 
benefits for the purpose of offsetting, in whole or in part, the 
decrease in the value of lifetime retirement benefits that 
would otherwise result by reason of the deferral of those be- 
nefits after the individual attained 65 years of age, 


that adjustment were not made, except to the extent that the ad- 
justment exceeds the adjustment that would be made on an actu- 
arially equivalent basis; 


(0) except as otherwise provided by subsection (4), where the 
amount of the individual’s lifetime retirement benefits depends 
on 


(i) the form of benefits provided with respect to the indivi- 
dual under the provision (whether or not at the option of the 
individual), including 


(A) the benefits to be provided after the death of the 
individual, 


(B) the amount of retirement benefits, other than lifetime 
retirement benefits, provided to the individual, or 


(C) the extent to which the lifetime retirement benefits 
will be adjusted to reflect changes in the cost of living, or 


(ii) circumstances that are relevant in determining the form 
of benefits, 


the form of benefits and the circumstances were such as to maxi- 
mize the amount of the individual’s lifetime retirement benefits 
on commencement of payment; 


(p) where the amount of the individual’s lifetime retirement be- 
nefits depends on whether the individual is totally and perma- 
nently disabled at the time at which retirement benefits com- 
mence to be paid to the individual, the individual were not so 
disabled at that time; and 


(q) where lifetime retirement benefits have commenced to be 
paid under the provision to the individual before the end of the 
particular year, benefits payable as a consequence of cost-of-liv- 
ing adjustments described in paragraph 8303(5)(k) were 
disregarded. 
Related Provisions: Reg. 8300(4) — Officer deemed to render services to em- 
ployer, Reg. 8300(7) — Benefits include contingent benefits; Reg, 8302(5) — Benefit 
entitlement terminated — normalized pension calculations; Reg. 8503(2) — Permissi- 
ble benefits; Reg. 8513 — Designate provision of the law of Canada or a province. 
History: Paras. 8302(3)(d.1) and (d.2) added by P.C, 2001-153, s. 1, January 30, 2001, 
Canada Gazette, Part Il, February 14, 2001, applicable to the determination of pension 
credits for 1990 et seq. 


Para. 8302(3)(g) amended by P.C. 1995-17, subsec. 3(2), January 11, 1995, Canada 
Gazette, Part II, January 25, 1995, applicable after 1991. 


(4) Optional forms — Where the terms of a defined benefit pro- 
vision of a registered pension plan permit a member to elect to re- 
ceive additional lifetime retirement benefits in lieu of benefits that 
would, in the absence of the election, be payable after the death of 
the member if the member dies after retirement benefits under the 
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provision commence to be paid to the member, paragraph (3)(0) ap- 
plies as if the following elections were not available to the member: 


(a) an election to receive additional lifetime retirement benefits, 
not exceeding additional benefits determined on an actuarially 
equivalent basis, in lieu of all or any portion of a guarantee that 
retirement benefits will be paid for a minimum period of 10 
years or less, and 


(b) an election to receive additional lifetime retirement benefits 
in lieu of retirement benefits that would otherwise be payable to 
an individual who is a spouse or common-law partner or former 
spouse or common-law partner of the member for a period be- 
ginning after the death of the member and ending with the death 
of the individual, where 


(i) the election may be made only if the life expectancy of the 
individual is significantly shorter than normal and has been 
so certified in writing by a medical doctor licensed to prac- 
tise under the laws of a province or of the place where the 
individual resides, and 


(ii) the additional benefits do not exceed additional benefits 

determined on an actuarially equivalent basis and on the as- 

sumption that the individual has a normal life expectancy. 
History: Para. 8302(4)(b) amended by P.C. 2001-957, s. 6, May 31, 2001, Canada 
Gazette, Part I, June 20, 2001, applicable to 2001 et seq., except that if a taxpayer and 
a person have jointly elected pursuant to s. 144 of the Modernization of Benefits and 
Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 taxation year, 
the amendment applies to the taxpayer and the person in respect of the applicable taxa- 
tion year ef seq. 


(5) Termination of entitlement to benefits — For the pur- 
poses of subsection (3), where an individual ceased in a calendar 
year to be entitled to all or part of the lifetime retirement benefits 
provided to the individual under a defined benefit provision of a 
registered pension plan, the normalized pension of the individual 
under the provision at the end of the year shall be determined on the 
assumption that the individual continued to be entitled to those be- 
nefits immediately after the end of the year. 


Related Provisions: Reg. 8300(7) — Benefits include contingent benefits. 


(6) Defined benefit offset — Where the amount of lifetime re- 
tirement benefits provided under a particular defined benefit provi- 
sion of a registered pension plan to a member of the plan depends 
on the amount of lifetime retirement benefits provided to the mem- 
ber under one or more other defined benefit provisions of registered 
pension plans, the benefit accrual of the member under the particu- 


lar provision in respect of a calendar year is the amount, if any, by 
which 


(a) the amount that would; but for this subsection, be the benefit 
accrual of the member under the particular provision in respect 
of the year if the benefits provided under the other provisions 
were provided under the particular provision 


exceeds 


(b) the amount that would be the benefit accrual of the member 
under the other provisions in respect of the year if the other pro- 
visions were a single provision. 


(7) Offset of specified multi-employer plan benefits — 
Where the amount of an individual’s lifetime retirement benefits 
under a defined benefit provision (in this subsection referred to as 
the “supplemental provision’) of a registered pension plan depends 
on the amount of benefits payable under a defined benefit provision 
of a specified multi-employer plan, the defined benefit provision of 
the specified multi-employer plan shall be deemed to be a money 
purchase provision for the purpose of determining the benefit accru- 
als of the individual under the supplemental provision. 


(8) Transition rule — career average benefits — Where 


(a) on March 27, 1988 lifetime retirement benefits under a de- 
fined benefit provision of a pension plan were determined as the 
greater of benefits computed on a career average basis and bene- 
fits computed on a final or best average earnings basis, 
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(b) the method for determining lifetime retirement. benefits 
under the provision has not been amended after March 27, 1988 
and before the end of a particular calendar year, and 


(c) it was reasonable to expect, on January 1, 1990, that the life- 
time retirement benefits to be paid under the provision to at least 
75 per cent of the members of the plan on that date (other than 
members to whom benefits do not accrue under the provision 
after that date) will be determined on a final or best average 
earnings basis, 


at the option of the plan administrator, benefit accruals under the 
provision in respect of the particular year may, where the particular 
year is before 1992, be determined without regard to the career av- 
erage formula. 


(9) Transition rule—benefit rate greater than 2 per 
cent — Subject to subsection (6), where 


(a) the amount of lifetime retirement benefits provided under a 
defined benefit provision of a registered pension plan to a mem- 
ber of the plan is determined, in part, by multiplying the mem- 
ber’s remuneration (or a function of the member’s remuneration) 
by one or more benefit accrual rates, and 


(b) the largest benefit accrual rate that may be applicable is 
greater than 2 per cent, 


the member’s benefit accrual under the provision in respect of 1990 
or 1991 is the lesser of 


(c) the member’s benefit accrual otherwise determined, and 


(d) 2 per cent of the aggregate of all amounts each of which is 
the amount that would, if the definition “compensation” in sub- 
section 147.1(1) of the Act were read without reference to sub- 
paragraphs (a)(i1i) and (iv) and paragraphs (b) and (c) thereof, be 
the member’s compensation for the year from an employer who 
participated in the plan in the year for the benefit of the member. 


Related Provisions: Reg. 8302(10) — Period of reduced remuneration. 


(10) Period of reduced remuneration — For the purposes of 
paragraph (9)(d), where a member of a registered pension plan is 
provided with benefits under a defined benefit provision of the plan 
in respect of a period in 1990 or 1991 


(a) throughout which, by reason of disability, leave of absence, 
lay-off or other circumstance, the member rendered no services, 
or rendered a reduced level of services, to employers who par- 
ticipate in the plan, and 


(b) throughout which the member received no remuneration, or a 
reduced rate of remuneration, 


the member’s compensation shall be determined on the assumption 
that the member received remuneration for the period equal to the 
amount of remuneration that it is reasonable to consider the member 
would have received if the member had rendered services through- 
out the period on a regular basis (having regard to the services ren- 
dered by the member before the period) and the member’s rate of 
remuneration had been commensurate with the member’s rate of re- 
muneration when the member did render services on a regular basis. 


(11) Anti-avoidance — Where the terms of a defined benefit pro- 
vision of a registered pension plan can reasonably be considered to 
have been established or modified so that a pension credit of an 
individual for a calendar year under the provision would, but for 
this subsection, be reduced as a consequence of the application of 
paragraph (3)(g), that paragraph shall not apply in determining the 
individual’s normalized pension under the provision in respect of 


the year. 

Definitions [Reg. 8302]: “amount”, “annuity” — ITA 248(1); “benefit accrual’? — 
Reg. 8302(2); “benefit entitlement” — Reg. 8302(1); “benefits” — Reg. 8300(7); 
“Canada” —ITA 255, Interpretation Act 35(1); “commencement” — Interpretation 


Act 35(1); “contributing entity’ — Reg. 8302(12); “deferred profit sharing plan” — 
ITA 147(1), 248(1); “designated provision of the law of Canada or a province” — Reg. 
8513; “employer”, “employment”, “individual” — ITA 248(1); “lifetime retirement be- 
nefits” — Reg. 8304(5)(c); “member’s compensation” — Reg. 8302(10); “Minister” — 
ITA 248(1); “month” — Interpretation Act 35(1); “normalized pension” — Reg. 
8302(3), (5); “other year’—Reg. 8302(3)(e); “pension credit”— Reg. 8301, 
8308.1(2)—-(4), 8308.3(2), (3); “person” — ITA 248(1); “province” — /nterpretation 
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Act 35(1); “registered pension plan’ — ITA 248(1); “render services” — Reg. 8300(4); 
“specified multi-employer plan” —ITA 147.1(1), Reg. 8510(2), (3); “specified 
year” — Reg. 8302(3)(h)(3); “spouse” — Reg. 8302(4)(b); “statutory pension” — Reg. 
8302(3)(q), (k); “supplemental provision” — Reg, 8302(7); “writing” — Interpretation 
Act 35(1). 


8303. Past service pension adjustment — (1) PSPA with 
respect to employer — For the purpose of subsection 248(1) of 
the Act, “past service pension adjustment” of an individual for a 
calendar year in respect of an employer means the total of 


(a) the accumulated past service pension adjustment (in this Part 
referred to as “accumulated PSPA”) of the individual for the 
year with respect to the employer, determined as of the end of 
the year, 


(b) the total of all amounts each of which is the foreign plan 
PSPA (determined under subsection 8308.1(5) or (6)) of the in- 
dividual with respect to the employer associated with a modifi- 
cation of benefits in the year under a foreign plan (as defined in 
subsection 8308.1(1)), and 


(c) the total of all amounts each of which is the specified retire- 
ment arrangement PSPA (determined under subsection 
8308.3(4) or (5)) of the individual with respect to the employer 
associated with a modification of benefits in the year under a 
specified retirement arrangement (as defined in subsection 
8308.3(1)). 


History: Subsec. 8303(1) amended by P.C. 1996-911, s. 7, June 20, 1996, Canada 
Gazette, Part Il, July 10, 1996, applicable with respect to the determination of past 
service pension adjustments for 1993 et seg. 


Registered Plans Compliance Bulletins: 1 (calculation of past service pension 
adjustment). 


Forms: T4104: Past service pension adjustment guide. 


(2) Accumulated PSPA for year — For the purposes of this 
Part, the accumulated PSPA of an individual for a calendar year 
with respect to an employer, determined as of any time, is the total 
of all amounts each of which is the individual’s provisional past 
service pension adjustment (in this Part referred to as “provisional 
PSPA”) with respect to the employer that is associated with 


(a) a past service event (other than a certifiable past service 
event with respect to the individual) that occurred in the preced- 
ing year; or 

(b) a certifiable past service event with respect to the individual 
where the Minister has, in the year and before that time, issued a 
certification for the purposes of subsection 147.1(10) of the Act 
in respect of the event and the individual. 


Related Provisions: Reg. 8303(2.1) — 1991 past service events and certifications: 
Reg. 8311 — Provisional PSPA rounded to nearest dollar. 


History: Para. 8303(2)(a) amended by P.C. 2001-153, subsec. 2(1), January 30, 2001, 
Canada Gazette, Part II, February 14, 2001, applicable to past service events that occur 
after 2000. 


The opening words of subsec. 8303(2) amended by P.C. 1998-2256, subsec. 6(1), De- 
cember 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable after 1995. 


(2.1) 1991 past service events and certifications — For the 
purposes of subsection (2), 


(a) a past service event that occurred in 1991 (including, for 
greater certainty, a past service event that is deemed by para- 
graph 8304(3)(b) to have occurred immediately after the end of 
1990) shall be deemed to have occurred on January 1, 1992 and 
not to have occurred in 1991; and 


(b) a certification issued by the Minister in 1991 shall be 
deemed to have been issued on January 1, 1992 and not to have 
been issued in 1991. 


History: Subsec. 8303(2.1) added by P.C. 1995-17, s. 4, January 11, 1995, Canada 
Gazette, Part Il, January 25, 1995, applicable after 1990. 


(3) Provisional PSPA — Subject to subsections (8) and (10) and 
sections 8304 and 8308, for the purposes of this Part, the provi- 
sional PSPA of an individual with respect to an employer that is 
associated with a past service event that occurs at a particular time 
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in a particular calendar year is the amount determined by the 
formula 


A-B-C+D 
where 


A is the aggregate of all amounts each of which is, in respect of a 
calendar year after 1989 and before the particular year, the 
amount that would have been the individual’s pension credit for 
the year with respect to the employer under a defined benefit 
provision of a registered pension plan (other than a plan that is, 
at the particular time, a specified multi-employer plan) had the 
individual’s benefit entitlement under the provision in respect of 
the year and the employer been equal to the individual’s redeter- 
mined benefit entitlement (determined as of the particular time) 
under the provision in respect of the year and the employer, 


Bis the aggregate that would be determined for A if the reference 
in the description of A to “determined as of the particular time” 
were read as a reference to “determined as of the time immedi- 
ately before the particular time”, 


C is such portion of the amount of the individual’s qualifying 
transfers made in connection with the past service event as is not 
deducted in computing the provisional PSPA of the individual 
with respect to any other employer, and 


D is the total of all amounts each of which is an excess money 
purchase transfer in relation to the individual and the past ser- 
vice event that is not included in determining any other provi- 
sional PSPA of the individual that is associated with the past 
service event. 

Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 8303(4) — 

Meaning of redetermined benefit entitlement; Reg. 8303(6) — Meaning of qualifying 

transfers; Reg. 8303(7.1) -Excess money purchase transfer amount; Reg. 

8500(8)(c) — Non-member benefits ignored in determining pension adjustment. 

History: The formula in subsec. 8303(3) amended, and the description of D added, by 

P.C. 1998-2256, subsecs. 6(2) and (3), December 16, 1998, Canada Gazette, Part Il, 

January 6, 1999, applicable with respect to past service events that occur after 1997. 


Forms: T1004: Applying for the certification of a provisional PSPA. 


(4) Redetermined benefit entitlement — For the purposes of 
the description of A in subsection (3), an individual’s redetermined 
benefit entitlement under a defined benefit provision of a registered 
pension plan in respect of a calendar year and an employer, deter- 
mined as of a particular time, is the amount that would be deter- 
mined under section 8302 to be the individual’s benefit entitlement 
under the provision in respect of the year and the employer if, for 
the purpose of computing the benefit accrual of the individual in 
respect of the year under the provision and, where subsection 
8302(6) is applicable, under any other defined benefit provision, the 
amount determined under paragraph 8302(2)(a) in respect of a spe- 
cific provision were equal to such portion of the individual’s nor- 
malized pension (computed in accordance with subsection (5)) 
under the specific provision at the particular time, determined with 
reference to the year, 4s may reasonably be considered to have ac- 
crued in respect of the year. 


(5) Normalized pension — For the purposes of subsection (4), 
the normalized pension of an individual under a defined benefit pro- 
vision of a registered pension plan at a particular time, determined 
with reference to a calendar year (in this subsection referred to as 
the “pension credit year’), is the amount (expressed on an annual- 
ized basis) of lifetime retirement benefits, other than excluded bene- 
fits, that would be payable to the individual under the provision im- 
mediately after the particular time if 


(a) where lifetime retirement benefits have not commenced to be 
paid under the provision to the individual before the particular 
time, they commenced to be paid immediately after the particu- 
lar time, 


(b) where the individual had not attained 65 years of age before 
the time at which lifetime retirement benefits commenced to be 
paid (or are assumed by reason of paragraph (a) to have com- 
menced to be paid) to the individual, the individual attained that 
age at that time, 
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(c) the amount of the individual’s lifetime retirement benefits 
were determined with regard to all past service events occurring 
at or before the particular time and without regard to past service 
events occurring after the particular time, 


(d) paragraphs 8302(3)(c) to (p) (other than paragraph 
8302(3)(g), where subsection 8302(11) was applicable in respect 
of the pension credit year and the provision or would have been 
applicable had all benefits provided as a consequence of past 
service events become provided in the pension credit year) were 
applied for the purpose of determining the amount of the indivi- 
dual’s lifetime retirement benefits and, for the purpose of those 
paragraphs, the pension credit year were the particular year re- 
ferred to in those paragraphs, and 


(e) where 


(i) the amount of the individual’s lifetime retirement benefits 
under the provision depends on the individual’s remunera- 
tion, and 


(ii) all or any part of the individual’s lifetime retirement be- 
nefits in respect of the pension credit year became provided 
as a consequence of a past service event, pursuant to terms of 
the provision that enable benefits to be provided to members 
of the plan in respect of periods of employment with employ- 
ers who have not participated under the provision, 


the remuneration received by the individual from each such em- 
ployer in respect of a period of employment in respect of which 
the individual is provided with benefits under the provision were 
remuneration received from an employer who has participated 
under the provision for the benefit of the individual, 


and, for the purposes of this subsection, the following benefits are 
excluded benefits: 


(f) where the formula for determining the amount of lifetime re- 
tirement benefits payable under the provision to the individual 
requires the calculation of an amount that is the product of a 
fixed rate and the duration of all or part of the individual’s pen- 
sionable service, benefits payable as a direct consequence of an 
increase in the value of the fixed rate at any time (in this para- 
graph referred to as the “time of increase”) after the pension 
credit year, other than benefits 


(i) provided as a consequence of a second or subsequent in- 
crease in the value of the fixed rate after the time that retire- 
ment benefits under the provision commenced to be paid to 
the individual, or 


(ii) that would not have become provided had the value of 
the fixed rate been increased to the amount determined by the 
formula 


ieee 
Cc 


where 


A is the value of the fixed rate immediately before the time 
of the increase, 


B_ is the average wage for the calendar year that includes the 
time of the increase, and 
Cris 
(A) if the value of the fixed rate has previously been 


increased in the calendar year that includes the time of 
Increase, the average wage for that year, or 


(B) otherwise, the average wage for the year immedi- 
ately preceding the calendar year that includes the 
time of increase, 


(f.1) where the formula for determining the amount of lifetime 
retirement benefits payable under the provision to the individual 
includes a limit that is the product of the duration of the indivi- 
dual’s pensionable service and the lesser of a percentage of the 
individual’s remuneration and a fixed rate, and the value of the 
fixed rate is increased after the pension credit year to an amount 
equal to the defined benefit limit for the earlier of the year in 
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which the increase occurs and the year in which retirement bene- 
fits under the provision commenced to be paid to the individual, 
the portion of the benefits payable as a direct consequence of the 
increase that would not have become provided had the value of 
the fixed rate been set at the defined benefit limit for the pension 
credit year, if 


(i) the value of the fixed rate was, immediately before the 
increase, equal to the defined benefit limit for the year in 
which the value of the fixed rate was last established, and 


(ii) where the year in which the value of the fixed rate was 
last established precedes the year immediately preceding the 
year in which the increase occurs, 


(A) the Minister has approved in writing the application 
of this paragraph in respect of the past service event, 


(B) there are more than nine active members (within the 
meaning assigned by paragraph 8306(4)(a)). under. the 
provision, and 


(C) the plan is not a designated plan under section 8515, 


(f.2) where the formula for determining the amount of lifetime 
retirement benefits payable under the provision to the individual 
includes a limit that is the product of the duration of the indivi- 
dual’s pensionable service and the lesser of a percentage of the 
individual’s remuneration and a fixed rate the value of which 
can reasonably be considered to be fixed each year as a portion 
of the defined benefit limit for that year, benefits payable as a 
direct consequence of an increase, after the pension credit year, 
in the value of the fixed rate to reflect the defined benefit limit 
for the year in which the increase occurs, if 


(i) except as otherwise expressly permitted by the Minister, it 
is reasonable to consider that, for years after 1989, the ratio 
of the fixed rate to the defined benefit limit has been, and 
will remain, constant, 

(ii) the benefits are not provided as a consequence of a sec- 
ond or subsequent increase in the value of the fixed rate after 
the time that retirement benefits under the provision com- 
menced to be paid to the individual, 

(ii1) the Minister has approved in writing the application of 
this paragraph in respect of the past service event, and 


(iv) the plan is not a designated plan under section 8515, 


(g) where 
(1) the provision is a flat benefit provision, 
(11) at the particular time, the amount (expressed on an annual 
basis) of lifetime retirement benefits provided under the pro- 
vision to each member in respect of pensionable service in 
each calendar year does not exceed 40 per cent of the defined 
benefit limit for the year that includes the particular time, 
(iii) the conditions in subsection 8306(2) are satisfied in re- 
spect of the provision and the past service event in connec- 
tion with which the normalized pension is being calculated, 
and 
(iv) only one fixed rate is applicable in determining the 
amount of the individual’s lifetime retirement benefits, 


benefits provided as a direct consequence of an increase in the 
value of the fixed rate at any time (in this paragraph referred to 
as the “time of increase’’) after the pension credit year, other 
than benefits 
(v) provided as a consequence of a second or subsequent in- 
crease in the value of the fixed rate after the time that retire- 
ment benefits under the provision commenced to be paid to 
the individual, or 
(vi) that would not have become provided had the value of 
the fixed rate been increased to the greater of 
(A) the greatest of all amounts each of which is an 
amount determined by the formula 
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where 


A is a value of the fixed rate in the period beginning on 
January 1, 1984 and ending immediately before the 
time of increase, 


Bis the average wage for the calendar year that includes 


the time of increase, and 


C isthe average wage for the later of 1984 and the calen- 
dar year in which the value of the fixed rate used for A 
was first effective, and 


(B) the amount determined by the formula 


D+(ExF) 
where 


D is the value of the fixed rate immediately before the 
time of increase, 


E is the amount by which the value of the fixed rate used 
for D would have to be increased to provide an in- 
crease in the individual’s annual lifetime retirement 
benefits equal to $18 for each year of pensionable ser- 
vice, and 

F is the duration (measured in years, including any frac- 
tion of a year) of the period beginning on the later of 
January 1, 1984 and the day on which the value of the 
fixed rate used for D was first effective and ending on 
the day that includes the time of increase; 


(h) where the provision is a flat benefit provision, benefits pro- 
vided as a direct consequence of an increase at any time (in this 
paragraph referred to as the “time of increase’’) after the pension 
credit year in the value of a fixed rate under the provision where 


(i) the value of the fixed rate was increased pursuant to an 
agreement made before 1992, and 


(11) at the time the agreement was made, it was reasonable to 
expect that the percentage increase in the value of the fixed 
rate would approximate or be less than the percentage in- 
crease in the average wage from the calendar year in which 
the value of the fixed rate was last increased before the time 
of increase (or, if the increase is the first increase, the calen- 
dar year in which the initial value of the fixed rate was first 
applicable) to the calendar year that includes the time of 
increase, 


(i) where the provision is a flat benefit provision under which 
the amount of each member’s retirement benefits depends on the 
member’s job category or rate of pay in such a manner that the 
ratio of the amount of lifetime retirement benefits to remunera- 
tion does not significantly increase as remuneration increases, 
benefits provided as a direct consequence of a change, after the 
pension credit year, in the individual’s job category or rate of 
pay, 
(j) where 
(1) the individual’s pensionable service under the provision 
ends before the particular time, 


(ii) the individual’s lifetime retirement benefits under the 
provision have been adjusted by a cost-of-living or similar 
adjustment in respect of the period (in this paragraph referred 
to as the “deferral period”) beginning at the latest of 


(A) the time at which the individual’s pensionable service 
under the provision ends, 


(B) if the amount of the individual’s lifetime retirement 
benefits depends on the individual’s remuneration, the 
end of the most recent period for which the individual re- 
ceived remuneration that is taken into account in deter- 
mining the individual’s lifetime retirement benefits, 


(C) if the amount of the individual’s lifetime retirement 
benefits depends on the individual’s remuneration and the 
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remuneration is adjusted as described in paragraph 
8302(3)(h), the end of the period in respect of which the 
adjustment is made, and 


(D) if the formula for determining the amount of the indi- 
vidual’s lifetime retirement benefits requires the calcula- 
tion of an amount that is the product of a fixed rate and 
the duration of all or part of the individual’s pensionable 
service (or other measure of services rendered by the indi- 
vidual), the time as of which the value of the fixed rate 
applicable with respect to the individual was established, 


and ending at the earlier of the particular time and the time, if 
any, at which lifetime retirement benefits commenced to be 
paid under the provision to the individual, and 


(iii) the adjustment is warranted, having regard to all prior 
such adjustments, by the increase in the Consumer Price In- 
dex or in the wage measure from the commencement of the 
deferral period to the time the adjustment was made, 


benefits payable as a consequence of the adjustment, 


(k) benefits payable as a consequence of a cost-of-living adjust- 
ment made after the time lifetime retirement benefits com- 
menced to be paid under the provision to the individual, where 
the adjustment 


(i) is warranted, having regard to all prior such adjustments, 
by the increase in the Consumer Price Index from that time 
to the time at which the adjustment was made, or 


(ii) is a periodic adjustment described in subparagraph 
8503(2)(a)(ii), and 


(1) such portion of the individual’s lifetime retirement benefits as 


(i) would not otherwise be excluded in determining the indi- 
vidual’s normalized pension, 


(ii) may reasonably be considered to be attributable to cost- 
of-living adjustments or to adjustments made by reason of 
increases in a general measure of salaries and wages (other 
than increases in such a measure after the time at which life- 
time retirement benefits commenced to be paid under the 
provision to the individual), and 
(iii) is acceptable to the Minister. 
Related Provisions: ITA 257 — Negative amounts in formulas. 
History: Paras. 8303(5)(f.1) and (f.2) added by P.C. 2005-1508, s. 18, August 31, 
2005, Canada Gazette, Part Il, September 21, 2005, applicable in respect of past ser- 
vice events that occur after 2003, except that in its application in respect of past service 


events that occur before 2006, para. (f.1) is to be read without reference to its subparas. 
(i) and (ii). 


(6) Qualifying transfers — For the purposes of subsections (3) 
and 8304(5) and (7), and subject to subsection (6.1) and paragraph 
8304(2)(h), the amount of an individual’s qualifying transfers made 
in connection with a past service event is the total of all amounts 
each of which is 


(a) the portion of an amount transferred to a registered pension 
plan 


(i) in accordance with any of subsections 146(16), 147(19) 
and 147.3(2), (5) and (7) of the Act, or 


(ii) from a specified multi-employer plan in accordance with 
subsection 147.3(3) of the Act 


that is transferred to fund benefits provided to the individual as a 
consequence of the past service event; or 


(b) the amount of any property held in connection with a benefit 
provision of a registered pension plan that is made available to 
fund benefits provided to the individual under another benefit 
provision of the plan as a consequence of the past service event, 
where the transaction by which the property is made so available 
is such that, if the benefit provisions were in separate registered 
pension plans, the transaction would constitute a transfer of pro- 
perty from one plan to the other in accordance with any of sub- 
sections 147.3(2), (5) and (7) of the Act. 
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History: The opening words of para. 8303(6) amended by P.C. 2001-153, subsec. 
2(2), January 30, 2001, Canada Gazette, Part Il, February 14, 2001, applicable to the 
determination of an individual’s qualifying transfers that occur after April 18, 2000. 
Subsec. 8303(6) amended by P.C. 1998-2256, subsec. 6(4), December 16, 1998, Can- 
ada Gazette, Part II, January 6, 1999, applicable 


(a) to the determination of an individual’s qualifying transfers that occur after June 
25, 1998, and 


(b) where approved by the Minister of National Revenue, to the determination of 
an individual’s qualifying transfers that occurred before June 26, 1998. 


Registered Pension Plans Technical Manual: §6.1 (qualifying transfers). 


(6.1) Exclusion for pre-1990 benefits — The amount of an in- 
dividual’s qualifying transfers made in connection with a past ser- 
vice event shall be determined under subsection (6) without regard 
to the portion, if any, of amounts transferred or property made 
available, as the case may be, that can reasonably be considered to 
have been transferred or made available to fund benefits provided in 
respect of periods before 1990. 

History: Subsec. 8303(6.1) added by P.C. 1998-2256, subsec. 6(4), December 16, 


1998, Canada Gazette, Part I, January 6, 1999, applicable to the determination of an 
individual’s qualifying transfers that occur after June 25, 1998. 


(7) Deemed payment — Where 
(a) an individual has given an irrevocable direction that 
(i) an amount be paid to a registered pension plan, or 


(ii) property held in connection with a benefit provision of a 
registered pension plan be made available to fund benefits 
provided to the individual under another benefit provision of 
the plan 


in the event that the Minister issues a certification for the pur- 
poses of subsection 147.1(10) of the Act with respect to the indi- 
vidual and to benefits provided under a defined benefit provision 
of the plan as a consequence of a past service event, and 


(b) the amount is to be paid or the property is to be made availa- 
ble, as the case may be, 


(i) where subparagraph (ii) does not apply, on or before the 
day that is 90 days after the day on which the certification is 
received by the administrator of the plan, and 


(i) where the plan was deemed by paragraph 147.1(3)(a) of 
the Act to be a registered pension plan at the time the direc- 
tion was given, on or before the day that is 90 days after the 
later of 


(A) the day on which the certification is received by the 
administrator of the plan, and 


(B) the day on which the administrator of the plan re- 
ceives written notice from the Minister of the registration 
of the plan for the purposes of the Act, 


the amount or property, as the case may be, is deemed, for the pur- 
pose of subsection (6), to have been paid or made available, as the 
case may be, at the time the direction was given. 


History: Subsec. 8303(7) amended by P.C. 1998-2256, subsec. 6(4), December 16, 
1998, Canada Gazette, Part I, January 6, 1999, applicable 


(a) to the determination of an individual’s qualifying transfers that occur after June 
25, 1998, and 


(b) where approved by the Minister of National Revenue, to the determination of 
an individual’s qualifying transfers that occurred before June 26, 1998. 
Registered Plans Compliance Bulletins: 2 (qualifying transfers). 
Registered Pension Plans Technical Manual: §6.2 (deemed payment). 


(7.1) Excess money purchase transfer — Where lifetime re- 
tirement benefits have, as a consequence of a past service event, 

become provided to an individual under a defined benefit provision 
of a registered pension plan (other than a specified multi-employer 
plan) in respect of a period (in this subsection referred to as the 
Past service period’’) that 


(a) was previously pensionable service of the individual under a 
particular defined benefit provision of a registered pension plan 
(other than a specified multi-employer plan), 
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(b) ceased to be pensionable service of the individual under the 
particular provision as a result of the payment of a single 
amount, all or part of which was transferred on behalf of the 
individual from the particular provision to a registered retire- 
ment savings plan, a registered retirement income fund, a money 
purchase provision of a registered pension plan or a defined ben- 
efit provision of a registered pension plan that was, at the time 
of the transfer, a specified multi-employer plan, 


(c) has not, at any time after the payment of the single amount 
and before the past service event, been pensionable service of 
the individual under any defined benefit provision of a regis- 
tered pension plan (other than a specified multi-employer plan), 
and 


(d) is not, for the purpose of subsection 8304(5), a qualifying 
past service period in relation to the individual and the past ser- 
vice event, 


the amount determined by the formula 


A-B 


is, for the purpose of the description of D in subsection (3), an ex- 
cess money purchase transfer in relation to the individual and the 
past service event, where 


A is the portion of the amount transferred, as described in para- 
graph (b), that can reasonably be considered to be attributable to 
benefits in respect of the portion of the past service period that is 
after 1989, and 


B is the total of all amounts each of which is the portion of a pen- 
sion credit, or the grossed-up amount of a provisional PSPA, of 
the individual that can reasonably be considered to be attributa- 
ble to benefits previously provided under the particular provi- 
sion in respect of the past service period. 


Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 8304.1(7) — 
Meaning of grossed-up amount of provisional PSPA. 


History: Subsec. 8303(7.1) added by P.C. 1998-2256, subsec. 6(4), December 16, 
1998, Canada Gazette, Part I, January 6, 1999, applicable with respect to past service 
events that occur after 1997. 


(8) Specified multi-employer plan — Where, in a calendar 
year, an individual makes a contribution (other than an excluded 
contribution) in respect of a defined benefit provision of a regis- 
tered pension plan that is, in the year, a specified multi-employer 
plan, and the contribution 


(a) is made in respect of a period after 1989 and before the year, 
and 


(b) is not included in determining the individual’s pension credit 
for the year with respect to any employer under the provision, 


the individual’s provisional PSPA with respect to an employer who 
participates in the plan, associated with the payment of the contri- 
bution, is the portion of the contribution that is not included in the 
individual’s provisional PSPA with respect to any other employer 
who participates in the plan, and, for the purpose of this subsection, 
the plan administrator shall determine the portion of the contribu- 
tion to be included in the provisional PSPA of the individual with 
respect to each employer. 


Related Provisions: Reg. 
contributions. 


(9) Conditional contributions — For the purpose of subsection 
(8), a contribution includes an amount paid to a registered pension 
plan where the right of any person to retain the amount on behalf of 
the plan is conditional on the Minister issuing a certification for the 
purposes of subsection 147.1(10) of the Act as it applies with re- 
spect to the individual and to benefits provided as a consequence of 
the payment. 


(10) Benefits in respect of foreign service — Where as a con- 
sequence of a past service event, benefits become provided to an 
individual under a defined benefit provision of a registered pension 
plan in respect of a period throughout which the individual was em- 
ployed outside Canada, and the Minister has consented in writing to 


8303(9) — Contributions include — conditional 
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the application of this subsection, each provisional PSPA of the in- 
dividual associated with the past service event shall be determined 
on the assumption that no benefits were provided in respect of the 
period. 


Related Provisions: Reg. 8503(3)(a)(vii) — Ehgible service outside Canada. 


Registered Plans Directorate Newsletters: 93-2 (foreign service newsletter); 
2000-1 (foreign service newsletter update). 


Registered Pension Plans Technical Manual: §6.3 (benefits in respect of foreign 
service). 


Definitions [Reg. 8303]: “accumulated PSPA” — Reg. 8303(1)(a), 8303(2): 
“amount” — ITA 248(1); “associated” — ITA 256: “calendar year’ — Interpretation 
Act 37(1)(a); “Canada” — ITA 255, Interpretation Act 35(1); “certifiable Past service 
event” — Reg. 8300(1); “certification” — Reg. 8303(2.1)(b); “commencement” — Jn- 
terpretation Act 35(1); “contribution” — Reg. 8303(9); “deferral period” — Reg. 
8303(5)G)(ii); “employed”, “employer”, “employment” — ITA 248( 1); “excluded con- 
tribution”, “flat benefit provision’ — Reg. 8300(1); “grossed-up amount” — Reg. 
8304(7); “individual” —ITA 248(1); “lifetime retirement benefits” — Reg. 
8304(S)(c); “Minister? — ITA 248(1); “normalized pension” — Reg. 8303(5); “past 
service event” — Reg. 8300(1), 8303(2.1)(a); “past service pension adjustment’ — 
ITA 248(1), Reg. 8303(1); “past service period” — Reg. 8303(7.1); “pension credit” — 
Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3); “pension credit year’? — Reg. 8303(5); “per- 
son”, “property” —ITA 248(1); “provisional PSPA” — Reg. 8303(2), (3), 8308(4)(e); 
“qualifying transfers” — Reg. 8303(6); “redetermined benefit entitlement’ — Reg. 
8303(4); “registered pension plan’ —ITA 248(1); “registered retirement income 
fund” —ITA 146.3(1), 248(1); “registered retirement savings plan” —ITA 146(1), 
248(1); “specified multi-employer plan” —ITA 147.1(1), Reg. 8510(2), (3); “time of 
increase” — Reg. 8303(5)(g), (bh); “written”, “writing” — Interpretation Act 
35(1)“writing”’. 


Interpretation Bulletins [Reg. 8303]: IT-124R6: Contributions to registered retire- 
ment savings plans. 


8304. Past service benefits — Additional 
Replacement of defined benefits — Where 


(a) an individual ceased, at any time in a calendar year, to have 
any rights to benefits under a defined benefit provision of a reg- 
istered pension plan (in this subsection referred to as the “former 
provision’), 


rules — (1) 


(b) benefits became provided at that time to the individual under 
another defined benefit provision of a registered pension plan (in 
this subsection referred to as the “current provision’) in lieu of 
the benefits under the former provision, 


(c) the benefits that became provided at that time to the indivi- 
dual under the current provision in respect of the period in the 
year before that time are attributable to employment with the 
same employers as were the individual’s benefits in respect of 
that period under the former provision, 


(d) no amount was transferred in the year on behalf of the indivi- 
dual from the former provision to a registered retirement savings 
plan, a registered retirement income fund or a money purchase 
provision of a registered pension plan, and 


(e) no benefits became provided under the former provision to 
the individual in the year and after that time, 


each pension credit of the individual under the former provision for 
the year is nil. 

History: Para. 8304(1)(d) amended by P.C. 1995-17, subsec. 5(1), January 11, 1995, 
Canada Gazette, Part Il, January 25, 1995, applicable with respect to the determination 
of pension credits for 1990 et seq. 

Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-528: Transfers of funds between registered plans. 


Forms; T4104; Past service pension adjustment guide. 


(2) Replacement of money purchase benefits — Where 


(a) an individual ceased, at any time in a calendar year, to have 
any rights to benefits under a money purchase provision of a 
registered pension plan or under a deferred profit sharing plan 
(in this subsection referred to as the “former provision”), 

(b) benefits became provided at that time to the individual under 
a defined benefit provision of a registered pension plan (in this 
subsection referred to as the “current provision’’) in lieu of bene- 
fits under the former provision, 
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(c) the benefits that became provided at that time to the indivi- 
dual under the current provision in respect of the period in the 
year before that time are attributable to employment with the 
same employers who made contributions under the former pro- 
vision in respect of that period on behalf of the individual, 


(d) no amount was transferred in the year on behalf of the indivi- 
dual from the former provision to a registered retirement savings 
plan, a registered retirement income fund, a money purchase 
provision of a registered pension plan or a deferred profit shar- 
ing plan, 


(e) no contributions were made under the former provision by or 
on behalf of the individual, and no other amounts were allocated 
under the former provision to the individual, in the year and af- 
ter that time, and 


(f) it is reasonable to consider that no excess would, if this sub- 
section did not apply and if the year ended at that time, be deter- 
mined under any of paragraphs 147(5.1)(a) to (c), 147.1(8)(a) 
and (b) and (9)(a) and (b) of the Act with respect to the indivi- 
dual for the year, 


the following rules apply: 


(g) each pension credit of the individual under the former provi- 
sion for the year is nil, and 


(h) the amount, if any, of the individual’s qualifying transfers 
made in connection with the replacement of the individual’s be- 
nefits shall be determined under subsection 8303(6) without re- 
gard to the portion, if any, of amounts transferred from the for- 
mer provision to the current provision that can reasonably be 
considered to relate to an amount that, but for paragraph (g), 
would have been included in determining the individual’s pen- 
sion credit under the former provision for the year. 
Related Provisions: Reg. 8301(2) — Pension credit — DPSP; Reg. 8301(4) — Pen- 
sion credit — money purchase RPP. 
History: Paras. (f) to (h) substituted for the closing words of subsec. 8304(2) by P.C. 
2001-153, subsec. 3(3), January 30, 2001, Canada Gazette, Part II, February 14, 2001, 
applicable to the determination of pension credits for 2000 et seq. and to the determina- 
tion of an individual’s qualifying transfers that occur after April 18, 2000. 
Paras. 8304(2)(d) and (e) amended by P.C. 1995-17, subsec. 5(2), January 11, 1995, 
Canada Gazette, Part Il, January 25, 1995. Para. 8304(2)(d) is applicable with respect 
to the determination of pension credits for 1990 er seg. Para. 8304(2)(e) is applicable 
with respect to the determination of pension credits for 1993 et seq., except that 
amended para, (e) does not apply with respect to the determination of an individual’s 
pension credits for 1993 under a money purchase provision of a registered pension 
plan, or under a deferred profit sharing plan, where the individual ceased, on or before 
April 5, 1994, to have any rights to benefits under the provision or the plan, as the case 
may be, and no amounts were allocated to the individual under the provision or the 
plan, as the case may be, after April 5, 1994. 


(3) Past service benefits in year of past service event — 
Subject to subsection (4), where, as a consequence of a past service 
event that occurs at a particular time in a calendar year, benefits (in 
this subsection and subsection (4) referred to as “past service bene- 
fits”) become provided to an individual under a defined benefit pro- 
vision of a registered pension plan in respect of a period in the year 
and before the particular time that, immediately before the past ser- 
vice event, was not pensionable service of the individual under the 
provision, the following rules apply, except to the extent that the 
Minister has waived in writing their application in respect of the 
plan: 


(a) each pension credit of the individual under the provision for 
the year shall be determined as if the past service benefits had 
not become provided to the individual; 


(b) where the year is 1990, the past service event shall be 
deemed, for the purposes of this Part, to have occurred immedi- 
ately after the end of the year; 


(c) where the year is after 1990, each provisional PSPA of the 
individual associated with the past service event as a conse- 
quence of which the past service benefits became provided shall 
be determined as if the past service event had occurred immedi- 
ately after the end of the year; 
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(d) where information that is required for the computation of a 
provisional PSPA referred to in paragraph (c) is not determina- 
ble until after the time at which the provisional PSPA is com- 
puted, reasonable assumptions shall be made in respect of such 
information; and 


(e) subsection 147.1(10) of the Act shall apply in respect of the 
past service benefits to the extent that that subsection would ap- 
ply if the past service event had occurred immediately after the 
end of the year. 


(4) Exceptions — Subsection (3) does not apply where 


(a) the past service benefits become provided in circumstances 
where subsection (1) or (2) is applicable; or 


(b) the period in respect of which the past service benefits are 
provided was not, at any time before the past service event, 


(i) pensionable service of the individual under a defined ben- 
efit provision of a registered pension plan, or 


(ii) a period in respect of which a contribution was made on 
behalf of, or an amount (other than an amount in respect of 
earnings of a plan) was allocated to, the individual under a 
money purchase provision of a registered pension plan or 
under a deferred profit sharing plan. 


(c) [Repealed] 


History: Para. 8304(4)(c) repealed, and para. 8304(4)(b) amended by striking out the 
reference to “(in this subsection referred to as the “past service period”)”, by P.C. 
1998-2256, subsec. 7(1), December 16, 1998, Canada Gazette, Part Il, January 6, 1999, 
applicable with respect to past service events that occur after 1996. 


Subpara. 8304(4)(b)(ii) and para. 8304(4)(c) amended by P.C. 1995-17, subsecs. 5(3) 
and (4), January 11, 1995, Canada Gazette, Part Il, January 25, 1995. Subpara. 
8304(4)(b)(ii) is applicable with respect to past service benefits that become provided 
after April 5, 1994 and para. 8304(4)(c) is applicable with respect to past service bene- 
fits that become provided after August 29, 1990. 


(5) Modified PSPA calculation — Where 


(a) lifetime retirement benefits have, as a consequence of a past 
service event, become provided to an individual under a defined 
benefit provision of a registered pension plan in respect of one 
or more qualifying past service periods in relation to the indivi- 
dual and the past service event, and 


(b) the benefits are considered to be attributable to employment 
of the individual with a single employer, 
the provisional PSPA of the individual with respect to the employer 


that is associated with the past service event is the amount deter- 
mined by the formula 


A+B+C-D 
where 
A is the provisional PSPA that would be determined if 
(a) this subsection did not apply, 


(b) all former benefits in relation to the individual and the 
past service event had ceased to be provided at the time the 
past service event occurred, 


(c) all former benefits in relation to the individual and the 
past service event were considered to be attributable to em- 
ployment of the individual with the employer, and 


(d) the value of C in subsection 8303(3) were nil; 


B is the total of all amounts each of which is a non-vested PA 
amount in respect of the individual and the past service event; 


C is the total of all amounts each of which is a money purchase 


transfer in relation to the individual and the past service event; 
and 


D is the amount of the individual’s qualifying transfers made in 
connection with the past service event. 

Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 8300(7) — 

Benefits include contingent benefits; Reg. 8303(6) — Meaning of qualifying transfers. 

History: Subsec. 8304(5) amended by P.C. 1998-2256, subsec. 7(2), December 16, 


1998, Canada Gazette, Part Il, January 6, 1999, applicable to the determination of pro- 
visional PSPAs that are associated with past service events that occur after 1997. 
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The description of C in subsec, 8304(5) is amended by P.C; 1995-17, subsec, 5(5), 
January 11, 1995, Canada Gazette, Part II, January 25, 1995, applicable with respect to 
past service events occurring after August 29, 1990. 


(5.1) Definitions for subsection (5) — For the purpose of sub- 
section (5), where 


(a) lifetime retirement benefits (in this subsection referred to as 
“past service benefits”) have, as a consequence of a past service 
event occurring at a particular time, become provided to an indi- 
vidual under a defined benefit provision of a registered pension 
plan in respect of a period that 


(i) immediately before the particular time, was not pensiona- 
ble service of the individual under the provision, and 


(ii) is, or was, pensionable service of the individual under an- 
other defined benefit provision (in this subsection referred to 
as the “former provision”) of a registered pension plan, 


(b) either 


(i) the individual has not, at any time after 1996 and before 
the particular time, been a member in relation to the former 
provision, 


(ii) the individual ceased, at the particular time, to be a mem- 
ber in relation to the former provision, or 


(iii) the past service event is a certifiable past service event 
and the individual is to cease being a member in relation to 
the former provision no later than 90 days after the day on 
which a certification of the Minister is issued for the pur- 
poses of subsection 147,1(10) of the Act in respect of the 
past service benefits, and 


(c) lifetime retirement benefits to which the individual is or was 
entitled under the former provision in respect of the period have 
not. been taken into account under subsection (5) as former bene- 
fits in determining a provisional PSPA of the individual that is 
associated with any other past service event, 


the following rules apply: 


(d) the period is a qualifying past service period in relation to the 
individual and the past service event, 


(e) lifetime retirement benefits to which the individual is or was 
entitled under the former provision in respect of the period are 
former benefits in relation to the individual and the past service 
event, 

(f) where subsection 8301(8) has applied in respect of the deter- 
mination of a pension credit of the individual under the former 
provision with respect to an employer for a year that includes 
any part of the period, the amount determined by the formula 


A-B 
is a non-vested PA amount in respect of the individual and the 
past service event, where 
A is the amount that would have been the individual’s pension 
credit under the former provision for the year with respect to 
the employer if subsection 8301(8) had not applied, and 


B. is the individual’s pension credit under the former provision 
for the year with respect to the employer, and 


(g) the amount determined by the formula 
ae te Be 


is a money purchase transfer in relation to the individual and the 
past service event, where 


A is the total of all amounts each of which is 


(i) an amount that was transferred, at or before the partic- 
ular time, on behalf of the individual from the former pro- 
vision to a registered retirement savings plan, a registered 
retirement income fund, a money purchase provision of a 
registered pension plan or a defined benefit provision of a 
registered pension plan that was, at the time of the trans- 
fer, a specified multi-employer plan, or 
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(ii) an amount that is to be paid or otherwise made availa- 
ble under the former provision with respect to the indivi- 
dual after the particular time, other than an amount that is 
to be transferred to fund the past service benefits or paid 
directly to the individual, 


to the extent that the amount can reasonably be considered to 


be attributable to benefits in respect of the portion of the pe- 


riod that is after 1989, and 


B is the total of all amounts each of which is, in respect of an 
employer with respect to which a provisional PSPA of the 
individual that is associated with the past service event is de- 
termined under subsection (5), the amount, if any, by which 


(i) the portion of the value determined for B in subsection 
8303(3), for the purpose of determining the individual’s 
provisional PSPA with respect to the employer, that can 
reasonably be considered to be attributable to benefits 
provided in respect of the period 


exceeds 


(ii) the portion of the value determined for A in subsec- 
tion 8303(3), for the purpose of determining the indivi- 
dual’s provisional PSPA with respect to the employer, 
that can reasonably be considered to be attributable to be- 
nefits provided in respect of the period. 


Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 8300(7) — 
Benefits include contingent benefits. 


History: Subsec. 8304(5.1) added by P.C. 1998-2256, subsec. 7(2), December 16, 
1998, Canada Gazette, Part II, January 6, 1999, applicable to the determination of pro- 
visional PSPAs that are associated with past service events that occur after 1997. 


(6) Reinstatement of pre-1997 benefits — Where lifetime re- 
tirement benefits have, as a consequence of a past service event, 
become provided to an individual under a defined benefit provision 
of a registered pension plan in respect of a period that 


(a) was previously pensionable service of the individual under 
the provision, 


(b) ceased to be pensionable service of the individual under the 
provision as a consequence of the individual ceasing before 
1997 to be a member in relation to the provision, and 


(c) has not, at any time after 1996 and before the past service 
event, been pensionable service of the individual under a defined 
benefit provision of a registered pension plan, 


each provisional PSPA of the individual that is associated with the 
past service event shall be determined as if all benefits provided to 
the individual under the provision before 1997 in respect of the pe- 
riod had been provided to the individual under another defined ben- 
efit provision of a registered pension plan in relation to which the 
individual has not, at any time after 1996, been a member. 

History: Subsec. 8304(6) amended by P.C. 1998-2256, subsec. 7(2), December 16, 


1998, Canada Gazette, Part II, January 6, 1999, applicable to the determination of pro- 
visional PSPAs that are associated with past service events that occur after 1997. 


(7) Two or more employers — Where 


(a) lifetime retirement benefits (in this subsection referred to as 
“past service benefits”) provided to an individual under a de- 
fined benefit provision of a registered pension plan as a conse- 
quence of a past service event are attributable to employment of 
the individual with two or more employers (each of which is, in 
this subsection, referred to as a “current employer’’), and 

(b) subsection (5) would, but for paragraph (5)(b), apply in re- 
spect of the determination of each provisional PSPA of the indi- 
vidual that is associated with the past service event, 


each such provisional PSPA shall be determined in accordance with 
the formula set out in subsection (5), except that 
(c) in determining the amount A, 


(i) the former benefits of the individual shall be considered to 
be attributable to employment of the individual with the indi- 
vidual’s' current employers, and 
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(ii) the portion of the former benefits attributable to employ- 
ment with each current employer shall be determined by the 
administrator of the pension plan under which the past ser- 
vice benefits are provided in a manner that is consistent with 
the association of the past service benefits with each current 
employer, 


(d) the amounts B and C shall be included in computing only 
one provisional PSPA of the individual, as determined by the 
administrator of the pension plan under which the past service 
benefits are provided, and 


(e) the amount D that is deducted in computing the individual’s 
provisional PSPA with respect to a particular employer shall 
equal such portion of the individual’s qualifying transfers made 
in connection with the past service event as is not deducted in 
computing the provisional PSPA of the individual with respect 
to any other employer. 


Related Provisions: Reg. 8303(6) — Meaning of qualifying transfers. 


History: Para. 8304(7)(b) amended by P.C. 1998-2256, subsec. 7(3), December 16, 
1998, Canada Gazette, Part Il, January 6, 1999, applicable to the determination of pro- 
visional PSPAs that are associated with past service events that occur after 1997. 


(8) [Repealed] 


History: Subsec. 8304(8) repealed by P.C. 1998-2256, subsec. 7(4), December 16, 
1998, Canada Gazette, Part II, January 6, 1999, applicable to the determination of pro- 
visional PSPAs that are associated with past service events that occur after 1997. 


(9) Specified multi-employer plans — Except in subparagraph 
(4)(b)(@), a reference in this section to a defined benefit provision of 
a registered pension plan at any time does not, unless expressly pro- 
vided, include a defined benefit provision of a plan that is, at that 
time, a specified multi-employer plan. 


Definitions [Reg. 8304]: “amount” — ITA 248(1); “associated” — ITA 256; “‘bene- 
fits” — Reg. 8300(7); “certifiable past service event’ — Reg. 8300(1); “contribu- 
tion” — Reg. 8300(8), 8302(11), (12); “current employer” — Reg. 8304(5)(c), (7)(a): 
“current provision” — Reg. 8304(1)(b), (2)(b), (5)(a); “deferred profit sharing plan” — 
ITA 147(1), 248(1); “defined benefit provision” — Reg. 8304(9); “employer”, ‘‘em- 
ployment” — ITA 248(1); “former benefits” — Reg. 8304(5)(d), (5.1)(e); “former pro- 
vision” — Reg. 8304(1)(a), (2)(a), (S)(a)Gi), (5.1)(a)Gi); “individual” — ITA 248(1); 
“lifetime retirement benefits” —Reg. 8304(5)(c), (5.1)(a); “Minister” —ITA 248(1); 
“past service benefits” — Reg. 8304(3), (5.1)(a), (7)(a); “past service event” — Reg. 
8300(1); “pension credit” — Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3); “provision’”> — 
Reg. 8300(12)(c); “provisional PSPA” — Reg. 8303(2), (3), 8308(4)(e); “qualifying 
transfers” — Reg. 8303(6); “registered pension plan” — ITA 248(1); “registered retire- 
ment income fund” —ITA 146.3(1), 248(1); “registered retirement savings plan” — 
ITA 146(1), 248(1); “specified multi-employer plan” —ITA 147.1(1), Reg. 8510(2), 
(3); “writing” — Interpretation Act 35(1). 


Interpretation Bulletins [Reg. 8304]: IT-124R6: Contributions to registered retire- 
ment savings plans. 


8304.1 Pension adjustment reversal — (1) Total pension 
adjustment reversal — For the purpose of subsection 248(1) of 
the Act, an individual’s “total pension adjustment reversal” for a 
calendar year means the total of all amounts each of which is the 
pension adjustment reversal (in this Part and Part LXXXIV referred 
to as “PAR”) determined in connection with the individual’s termi- 
nation in the year from a deferred profit sharing plan or from a ben- 
efit provision of a registered pension plan. 


Related Provisions: Reg. 8304.1(2) — Termination during 1997 deemed to be in 
1998; Reg. 8311 — PAR rounded to nearest dollar. 


Forms: RC4137: Pension adjustment reversal guide; 14104: Past service pension ad- 
justment guide. 


(2) Termination in 1997 — For the purpose of subsection (1) and 
the description of R in paragraph 8307(2)(b), where an individual 
terminates in 1997 from a deferred profit sharing plan or from a 
benefit provision of a registered pension plan, the termination is 
deemed to have occurred in 1998. 


Related Provisions: Reg. 8311 — PAR rounded to nearest dollar. 


(3) PAR — deferred profit sharing plan — For the purposes of 
this Part and Part LXXXIV and subject to subsection (12), an indi- 
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vidual’s PAR determined in connection with the individual’s termi- 
nation from a deferred profit sharing plan is 


(a) if the conditions in subsection (13) are satisfied with respect 
to the termination, the total of all amounts each of which is an 
amount 


(i) included in determining a pension credit of the individual 
under the plan, and 


(1i) to which the individual has ceased, at or before the time 
of the termination, to have any rights, 


but does not include any amount to which a spouse or common- 
law partner or former spouse or common-law partner of the indi- 
vidual has acquired rights as a consequence of a breakdown of 
their marriage or common-law partnership; and 


(b) in any other case, nil. 
Related Provisions: Reg. 8311 — PAR rounded to nearest dollar. 


(4) PAR — money purchase provision — For the purposes of 
this Part and Part LX XXIV and subject to subsection (12), an indi- 
vidual’s PAR determined in connection with the individual’s termi- 
nation from a money purchase provision of a registered pension 
plan is 


(a) if the conditions in subsection (14) are satisfied with respect 
to the termination, the total of all amounts each of which is an 
amount 


(1) included in determining a pension credit of the individual 
under the provision, and 


(ii) to which the individual has ceased, at or before the time 
of the termination, to have any rights, 


but does not include any amount to which a spouse or common- 
law partner or former spouse or common-law partner of the indi- 
vidual has acquired rights as a consequence of a breakdown of 
their marriage or common-law partnership; and 


(b) in any other case, nil. 


Related Provisions: Reg. 8500(8)(c) — Non-member benefits ignored in determin- 
ing pension adjustment; Reg. 8311 — PAR rounded to nearest dollar. 


(5) PAR — defined benefit provision — For the purposes of 
this Part and Part LXXXIV and subject to subsections (6) and (12), 
an individual’s PAR determined in connection with the individual’s 
termination from a defined benefit provision of a registered pension 
plan is 


(a) where the conditions in subsection (14) are satisfied with re- 
spect to the termination, the amount determined by the formula 


A+B—C-D 
where 


A is the total of all amounts each of which is, in respect of a 
particular year that is the year in which the termination oc- 
curs or that is a preceding year, the lesser of 


(i) the total of all amounts each of which is the pension 
credit of the individual under the provision for the partic- 
ular year with respect to an employer, and 


(ii) the RRSP dollar limit for the year following the par- 
ticular year, 


B is the total of all amounts each of which is the portion of the 
grossed-up amount of a provisional PSPA (other than a pro- 
visional PSPA determined in accordance with subsection 
8303(8)) of the individual that is associated with a past ser- 
vice event occurring before the time of the termination that 
can reasonably be considered to be attributable to benefits 
provided under the provision, 


Cais the total of all amounts each of which is a specified distri- 
bution made in respect of the individual and the provision at 
or before the time of the termination, and 


D is the total of all amounts each of which is a PA transfer 
amount in relation to the individual’s termination from the 
provision; and 
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(b) in any other case, nil. (9) Property made available — Where property held in connec- 


Related Provisions: ITA 257—Negative amounts in formulas; Reg. | tion with a particular defined benefit provision of a pension plan is 

8300(11)(c) — Deemed specified distribution; Reg. 8304.1(6) — Defined benefit pen- | made available at any time to provide benefits with respect to an 

sion credits; Reg. 8304.1(7) — Meaning of grossed-up amount of provisional PSPA; | individual under another benefit provision ofa pension plan, sub- 
° 


Reg. 8304.1(8) — Meaning of specified distribution: Reg. 8304.1(10) — PA transfer 
amount; Reg. 8304.1(11) — Special 1997 PA transfer amount: Reg. 8304.1(14) — Ter- 
minations conditions; Reg. 8500(8)(c) — Non-member benefits ignored in determining 


section (8) applies as if the amount of the property had been paid 
under the particular provision at that time with respect to the 


pension adjustment. individual. 


(6) Defined benefit pension credits — For the purpose of sub- | (10) PA transfer amount — Where 


paragraph (i) of the description of A in paragraph (5)(a), in deter- 
mining an individual’s PAR in connection with the individual’s ter- 
mination from a defined benefit provision of a registered pension 
plan, 
(a) the individual’s pension credits under the provision for the 
year in which the termination occurs shall be determined with- 
out regard to benefits provided after the time of the termination; 
and 


(b) the individual’s pension credits under the provision for each 
year in which the plan was a specified multi-employer plan are 
deemed to be nil. 


(7) Grossed-up PSPA amount — For the purposes of the de- 
scriptions of B in subsection 8303(7.1) and paragraph (5)(a), the 
grossed-up amount of an individual’s provisional PSPA with re- 
spect to an employer that is associated with a past service event is 


(a) an individual has terminated, at a particular time after 1996, 
from a defined benefit provision (in this subsection referred to as 
the “former provision”) of a registered pension plan, 


(b) lifetime retirement benefits (in this subsection referred to as 
the “past service benefits”) have, as a consequence of a past ser- 
vice event occurring at or before the particular time, become 
provided to the individual under another defined benefit provi- 
sion of a registered pension plan in respect of a period that is or 
was pensionable service of the individual under the former pro- 
vision, and 


(c) lifetime retirement benefits to which the individual is or was 
entitled under the former provision in respect of the period have, 
under subsection 8304(5), been taken into account as former be- 
nefits in determining a provisional PSPA of the individual that is 
associated with the past service event, 


the amount that would be the provisional PSPA if for the purposes of subsection 8406(5) and the description of D in 
(a) the values of C and D in subsections 8303(3) and 8304(5) paragraph (5)(a), the lesser of 


were nil; and 


(b) the words “at the time the past service event occurred” in 
paragraph (b) of the description of A in subsection 8304(5) were 
read as “immediately before the time the past service event 
occurred”. 


(8) Specified distribution — For the purpose of the description 
of C in paragraph (5)(a), an amount paid under a defined benefit 
provision of a registered pension plan with respect to an individual 
is a specified distribution made in respect of the individual and the 
provision at the time it is paid, except to the extent that 


(a) it can reasonably be considered to be a payment of benefits 
in respect of any period before 1990; 


(d) the portion of the value determined for A in subsection 
8303(3), for the purpose of determining the provisional PSPA, 
that can reasonably be considered to be attributable to the past 
service benefits, and 


(e) the portion of the value determined for B in subsection 
8303(3), for the purpose of determining the provisional PSPA, 
that can reasonably be considered to be attributable to the former 
benefits 


is a PA transfer amount in relation to the individual’s termination 
from the former provision. 


Related Provisions: Reg. 8300(7) — Benefits include contingent benefits; Reg. 
8304.1(11) — Special 1997 PA transfer amount. 


(b) it is transferred to another registered pension plan (other than | (11) Special 1997 PA transfer amount — Where 


a plan that is, at the time of the transfer, a specified multi-em- 
ployer plan) in accordance with subsection 147.3(3) of the Act; 


(c) it is transferred to another defined benefit provision of the 
plan where the transfer would, if the provision and the other pro- 
vision were in separate registered pension plans, constitute a 
transfer in accordance with subsection 147.3(3) of the Act; 
(d) it is a payment in respect of an actuarial surplus; 
(e) it is 
(1) a return of contributions made by the individual under the 
provision, where the contributions are returned pursuant to 
an amendment to the plan that also reduces the future contri- 
butions that would otherwise be required to be made under 
the provision by members of the plan and that does not re- 
duce benefits provided under the provision, or 
(ii) a payment of interest in respect of contributions that are 
returned as described in subparagraph (1); 


(a) an individual has terminated, at a particular time in 1997, 
from a particular defined benefit provision of a registered pen- 
sion plan, 

(b) lifetime retirement benefits (in this subsection referred to as 
the “past service benefits”) have, as a consequence of a past ser- 
vice event that occurred after the particular time and before 
1998, become provided to the individual under the particular 
provision, or under another defined benefit provision of a regis- 
tered pension plan, in respect of a period that was previously 
pensionable service of the individual under the particular provi- 
sion, and 


(c) lifetime retirement benefits to which the individual was pre- 
viously entitled under the particular provision in respect of the 
period have, under subsection 8304(5), been taken into account 
as former benefits in determining a provisional PSPA of the in- 
dividual that is associated with the past service event, 


for the purposes of subsection 8406(5) and the description of D in 


(f) it can reasonably be considered to be a payment of benefits paragraph (5)(a), the lesser of 


provided in respect of a period throughout which the plan was a 
specified multi-employer plan; or 
(g) it can reasonably be considered to be a payment of benefits 
provided in respect of a period throughout which the individual 
was employed outside Canada, where the benefits became pro- 
vided as a consequence of a past service event in respect of 
which the Minister had consented to the application of subsec- 
tion 8303(10) for the purpose of determining the individual’s 
provisional PSPAs. 

Related Provisions: Reg. 8304.1(9) — Property made available deemed to be paid; 


(d) the portion of the value determined for A in subsection 
8303(3), for the purpose of determining the provisional PSPA, 
that can reasonably be considered to be attributable to the past 
service benefits, and 

(e) the portion of the value determined for B in subsection 
8303(3), for the purpose of determining the provisional PSPA, 
that can reasonably be considered to be attributable to the former 
benefits 


is a PA transfer amount in relation to the individual’s termination 


Reg. 8304.1(15) — Marriage breakdown — benefits acquired by spouse. from the particular provision at the particular time. 
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Related Provisions: Reg. 8300(7) — Benefits include contingent benefits. 


(12) Subsequent membership — Where an individual has 
ceased at a particular time to be a member in relation to a deferred 
profit sharing plan or a benefit provision of a registered pension 
plan and subsequently becomes a member in relation to the plan or 
the provision, as the case may be, the following rules apply in deter- 
mining the individual’s PAR in connection with any subsequent ter- 
mination from the plan or the provision, as the case may be: 


(a) in the case of a deferred profit sharing plan or money 
purchase provision, any amounts included in a pension credit of 
the individual under the plan or provision because of an alloca- 
tion to the individual before the particular time shall be disre- 
garded; and 


(b) in the case of a defined benefit provision, 


(i) the value of A in paragraph (5)(a) shall be determined 
without regard to any pension credit, or portion of a pension 
credit, that is attributable to benefits provided under the pro- 
vision before the particular time, 


(ii) the value of B in paragraph (5)(a) shall be determined 
without regard to any provisional PSPA that is associated 
with a past service event that occurred before the particular 
time, and 


(111) the value of C in paragraph (5)(a) shall be determined 
without regard to any specified distribution (as defined in 
subsection (8)) made at or before the particular time. 


(13) Termination conditions — deferred profit sharing 
plan — For the purpose of paragraph (3)(a), the conditions with re- 
spect to an individual’s termination from a deferred profit sharing 
plan are the following 


(a) the termination occurs after 1996 and otherwise than because 
of death; and 


(b) no payments described in subparagraph 147(2)(k)(v) of the 
Act have been made out of or under the plan with respect to the 
individual. 


(14) Termination conditions — registered pension plan — 
For the purposes of paragraphs (4)(a) and (5)(a), the conditions with 
respect to an individual’s termination from a benefit provision of a 
registered pension plan are the following: 


(a) the termination occurs after 1996 and otherwise than because 
of death; and 


(b) no retirement benefits have been paid under the provision 
with respect to the individual (other than retirement benefits 
paid with respect to the individual’s spouse or common-law 
partner or former spouse or common-law partner as a conse- 


quence of a breakdown of their marriage or common-law | 


partnership). 
Related Provisions: Reg. 8300(11)(b)— Termination conditions deemed not 
satisfied. ; 
(15) Breakdown of marriage or common-law partner- 
ship — Where 


(a) before a member terminates from a defined benefit provision 
of a registered pension plan, there has been a breakdown of the 
member’s marriage or common-law partnership, and 


(b) as a consequence of the breakdown, 


(i) the member has ceased to have rights to all or a portion of 
the benefits provided under the provision with respect to the 
member, and 


(ii) an individual who is the member’s spouse or common- 
law partner or former spouse or common-law partner has ac- 
quired rights under the provision in respect of those benefits, 


for the purpose of subsection (8), 
(c) any amount paid under the provision with respect to the 
rights acquired by the individual (other than a single amount 


paid under the provision at or before the time of the member’s 
termination in full satisfaction of the rights acquired by the indi- 
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vidual) is deemed not to have been paid with respect to the 
member, and 


(d) unless a single amount has been paid under the provision at 
or before the time of the member’s termination in full satisfac- 
tion of the rights acquired by the individual, a single amount 
equal to the present value (at the time the member terminates 
from the provision) of the benefits to which the member has 
ceased to have rights as a consequence of the breakdown is 
deemed to have been paid to the member at that time under the 
provision in full satisfaction of those benefits. 
History: Paras. 8304.1(3)(a), (4)(a), the heading before subsec, (15), and subpara. 
(15)(b)(ii) amended by P.C. 2001-957, s. 7, May 31, 2001, Canada Gazette, Part I, 
June 20, 2001, applicable to 2001 ef seg., except that if a taxpayer and a person have 
jointly elected pursuant to s. 144 of the Modernization of Benefits and Obligations Act 
(S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 taxation year, the amendment 
applies to the taxpayer and the person in respect of the applicable taxation year ef seq. 
The word “marriage” replaced with “marriage or common-law partnership” in paras. 
8304.1(14)(b) and (15)(a), and the words “the spouse” with “the individual” in paras. 
(15)(c) and (d), by the said P.C. 2001-957, s. 13, applicable as above. 
The words “spouse or former spouse” replaced with “spouse or common-law partner or 
former spouse or common-law partner” in para. 8304.1(14)(b), by the said P.C. 2001- 
957, para. 15(b), applicable as above. 
S. 8304.1 added by P.C. 1998-2256, s. 8, December 16, 1998, Canada Gazette, Part II, 
January 6, 1999, applicable after 1996. 
Definitions [Reg. 8304.1]: “amount” — Reg. 8304(16)(c), (d); “annuity” — ITA 
248(1); “associated” —ITA 256; “Canada” —ITA 255, Interpretation Act 35(1); 
“common-law partnership” — ITA 248(1); “contribution” — Reg. 8300(8), 8302(11), 
(12); “deferred profit sharing plan” — ITA 147(1), 248(1); “employed”, “employer” — 
ITA 248(1); “excess money purchase offset” — Reg. 8304.1(12); “former. provi- 
sion” — Reg. 8304.1(10)(a); “grossed-up amount” — Reg. 8304.1(7); “individual” — 
ITA 248(1): “lifetime retirement benefits” — Reg. 8304(5)(c); “Minister” —ITA 
248(1); “offset provision” — Reg. 8304.1(12)(b); “PA transfer amount” — Reg. 
8304.1(10), (11); “PAR” — Reg. 8304.1(1), (3)-(6); “past service benefits” — Reg. 
8304.1(10)(b), (11)(b); “past service event” — Reg. 8300(1); “‘pension adjustment’” — 
Reg. 8308(5)(c), 8308(8); “pension credit’ — Reg. 8301, 8308.1(2)-(4), 8308.3(2), 
(3); “property” —ITA 248(1); “provisional PSPA” — Reg. 8303(2), (3), 8308(4)(e); 
“registered pension plan” — ITA 248(1); “registered retirement income fund” — ITA 
146.3(1), 248(1); “registered retirement savings plan”, “RRSP dollar limit” —ITA 
146(1), 248(1); “specified distribution” — Reg. 8304.1(8); “specified multi-employer 
plan” — ITA 147.1(1), Reg. 8510(2), (3); “spouse” — Reg. 8304.1(16)(b)(ii); “termi- 
nation” — Reg. 8304.1(2), (15). 


Forms [Reg. 8304.1]: RC4137: Pension adjustment reversal guide. 


8305. Association of benefits with employers — (1) Where, 
for the purposes of this Part, it is necessary to determine the portion 
of an amount of benefits provided with respect to a member of a 
registered pension plan under a defined benefit provision of the plan 
that is attributable to the member’s employment with a particular 
employer, the following rules apply, subject to subsection 8308(7): 


(a) the determination shall be made by the plan administrator; 


(b) benefits provided as a consequence of services rendered by 
the member to an employer who participates in the plan shall be 
regarded as attributable to employment with that employer, 
whether the benefits become provided at the time the services 
are rendered or at a subsequent time; and 


(c) the determination shall be made in a manner that 
(i) is reasonable in the circumstances, 
(ii) is not inconsistent with such determinations made previ- 
ously, and 


(iii) results in the full amount of benefits being attributed to 
employment with one or more employers who participate in 
the plan. 


(2) Where the administrator of a registered pension plan does not 
comply with the requirements of subsection (1) in connection with 
the determination of an amount under this Part at any time, 


(a) the plan becomes, at that time, a revocable plan; and 


(b) the Minister shall make any determinations referred to in 
subsection (1) that the administrator fails to make, or fails to 
make in accordance with that subsection. 


Definitions [Reg. 8305]: “amount”, “employer”, “employment”, “Minister”, “tegis- 
tered pension plan” — ITA 248(1). 
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8306. Exemption from certification — (1) For the purposes of 
subsection 147.1(10) of the Act as it applies in respect of a past 
service event and the benefits provided under a defined benefit pro- 
vision of a registered pension plan with respect to a particular mem- 
ber of the plan, a certification of the Minister is not required where 


(a) each provisional PSPA of the member that is associated with 
the past service event is nil; 


(b) the conditions in subsection (2) or (3) are satisfied; 


(c) the conditions in subsection (2) or (3) are substantially satis- 
fied and the Minister waives in writing the requirement for 
certification; 


(c.1) paragraph 8303(5)(f.1) was applicable in determining the 
provisional PSPA of the member that is associated with the past 
service event; or 


(d) the past service event is deemed by paragraph 8304(3)(b) to 
have occurred immediately after the end of 1990. 
History: Para. 8306(1)(c.1) added by P.C. 2005-1508, s. 19, August 31, 2005, Canada 
Gazette, Part II, September 21, 2005, applicable in respect of past service events that 
occur after 2005. It also applies in respect of past service events that occur after 2003 
and before 2006 if the value of the fixed rate immediately before the past service event 
was equal to or greater than $1,715. 


(2) The following are conditions for the purposes of paragraphs 
(1)(b) and (c) and 8303(5)(g): 


(a) there are more than 9 active members under the provision, 


(b) no more than 25 per cent of the active members under the 
provision are specified active members under the provision; 


(c) for all or substantially all of the active members under the 
provision, the amount of lifetime retirement benefits accrued 
under the provision has increased as a consequence of the past 
service event; 


(d) where there is a specified active member under the 
provision; 


(i) the amounts C and D in subparagraph (ii) are greater than 
nil, and 


(11) the amount determined by the formula A/C does not ex- 
ceed the amount determined by the formula B/D 


where 


A is the aggregate of all amounts each of which is the 
amount of lifetime retirement benefits accrued under the 
provision, immediately after the past service event, to a 
specified active member under the provision, 


B is the aggregate of all amounts each of which is the 
amount of lifetime retirement benefits accrued under the 
provision, immediately after the past service event, to an 
active member (other than a specified active member) 
under the provision, 


C is the aggregate of all amounts each of which is the 
amount of lifetime retirement benefits accrued under the 
provision, immediately before the past service event, to a 
specified active member under the provision, and 


D is the aggregate of all amounts each of which is the 
amount of lifetime retirement benefits accrued under the 
provision, immediately before the past service event, to 
an active member (other than a specified active member) 
under the provision; and 

(e) the benefits provided under the provision as a consequence 
of the past service event to members of the plan who are not 
active members under the provision are not more advantageous 
than such benefits provided to active members under the 
provision. 
Related Provisions: Reg. 8306(4) — Meaning of active member and specified ac- 
tive member. 
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(3) The following are conditions for the purposes of paragraphs 
(1)(b) and (c): 
(a) the past service event consists of the establishment of the 
provision; 
(b) there are more than 9 active members under the provision; 


(c) no more than 25 per cent of the active members under the 
provision are specified active members under the provision; 


(d) the member is not a specified active member under the 
provision; 

(e) if the member is not an active member under the provision, 
for each of the 5 years immediately preceding the calendar year 
in which the past service event occurs, 


(i) the member was not connected at any time in the year 
with an employer who participates in the plan, and 


(ii) the aggregate of all amounts each of which is the remu- 
neration of the member for the year from an employer who 
participates in the plan did not exceed 2'/2 times the Year’s 
Maximum Pensionable Earnings for the year; and 


(f) the aggregate of all amounts each of which is a provisional 
PSPA of the member associated with the past service event does 
not exceed //2 of the money purchase limit for the year in which 
the past service event occurs. 


Related Provisions: Reg. 8306(4) — Meaning of active member and specified ac- 
tive member. 


(4) For the purposes of this section as it applies in respect of a past 
service event, 


(a) a member of a pension plan is an active member under a 
defined. benefit provision of the plan if 


(i) lifetime retirement benefits accrue under the provision to 
the member in respect of a period that immediately follows 
the time the past service event occurs, or 


(11) the member is entitled, immediately after the time the 
past service event occurs, to lifetime retirement benefits 
under the provision in respect of a period before that time 
and it is reasonable to expect, at that time, that lifetime retire- 
ment benefits will accrue under the provision to the member 
in respect of a period after that time; and 


(b) an active member under a defined benefit provision of a pen- 
sion plan is a specified active member under the provision if 


(i) the member is connected, at the time of the past service 
event, with an employer who participates in the plan, or 


(ii) it is reasonable to expect, at the time of the past service 
event, that the aggregate of all amounts each of which is the 
remuneration of the member for the calendar year in which 
the past service event occurs from an employer who partici- 
pates in the plan will exceed 2'/ times the Year’s Maximum 
Pensionable Earnings for the year. 
Related Provisions: Reg. 8300(7) — Benefits include contingent benefits. 
Definitions [Reg. 8306]: ‘active member’ — Reg. 8306(4)(a); “amount” — ITA 
248(1); “associated” —ITA 256; “benefits” — Reg. 8300(7); “employer” — ITA 
248(1); “lifetime retirement benefits” — Reg. 8304(5)(c); “Minister” — ITA 248(1); 
“money purchase limit” — ITA 147.1(1), 248(1); “past service event” — Reg. 8300(1); 
“provisional PSPA” — Reg. 8303(2), (3), 8308(4)(e); “registered pension plan” — ITA 
248(1); “specified active member” — Reg. 8306(4)(b); “writing” — Interpretation Act 
35(1). 
Forms: T215: Past service pension adjustments exempt from certification; T215 Seg- 
ment; T215 Summ: Summary of past service pension adjustments exempt from 
certification. 


8307. Certification in respect of past service events — (1) 
Application for certification — Application for a certification 
of the Minister for the purposes of subsection 147.1(10) of the Act 
shall be made in prescribed form by the administrator of the regis- 
tered pension plan to which the certification relates. 


Forms: T1004: Applying for the certification of a provisional PSPA. 


(2) Prescribed condition — For the purposes of subsection 
147.1(10) of the Act in respect of a past service event and benefits 
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with respect to a particular member of a registered pension plan, the 
prescribed condition is that, at the particular time the Minister is- 
sues the certification, 


(a) the aggregate of all amounts each of which is the member’s 
provisional PSPA with respect to an employer associated with 
the past service event 


does not exceed 
(b) the amount determined by the formula 


$8,000+A+B+C-D+R 
where 


A is the member’s unused RRSP deduction room at the end of 
the year immediately preceding the calendar year (in this par- 
agraph referred to as the “particular year”) that includes the 
particular time, 


Bis the amount of the member’s qualifying withdrawals made 
for the purposes of the certification, determined as of the par- 
ticular time, 


C is the amount of the member’s PSPA withdrawals for the 
particular year, determined as of the particular time, and 


D is the aggregate of all amounts each of which is the accumu- 
lated PSPA of the member for the particular year with re- 
spect to an employer, determined as of the particular time. 


R_ is the total of all amounts each of which is a PAR determined 
in connection with the individual’s termination in the particu- 
lar year from a deferred profit sharing plan, or from a benefit 
provision of a registered pension plan, and in respect of 
which an information return has been filed under section 
8402.01 with the Minister before the particular time. 

Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 8304.1(2) — 


Termination during 1997 deemed to be in 1998; Reg. 8307(3) — Meaning of qualify- 
ing withdrawals; Reg. 8307(5) — PSPA withdrawals. 


History: The formula amended, and the description of R added, in para. 8307(2)(b) by 
P.C. 1998-2256, subsecs. 9(1), (2), December 16, 1998, Canada Gazette, Part Il, Janu- 
ary 6, 1999, applicable to the 1998 and subsequent calendar years. 


(3) Qualifying withdrawals — For the purposes of paragraph 
(5)(a) and the description of B in paragraph (2)(b), the amount of an 
individual’s qualifying withdrawals made for the purposes of a cer- 
tification in respect of a past service event, determined as of a par- 
ticular time, is the lesser of 


(a) the aggregate of all amounts each of which is such portion of 
an amount withdrawn by the individual from a registered retire- 
ment savings plan under which the individual was the annuitant 
(within the meaning assigned by subsection 146(1) of the Act) at 
the time of the withdrawal as 


(i) is eligible, pursuant to subsection (4), to be designated for 
the purposes of the certification, and 
(ii) is designated by the individual for the purposes of the 
certification by filing a prescribed form containing  pre- 
scribed information with the Minister before the particular 
time, and 

(b) the amount, if any, by which 
(i) the aggregate of all amounts each of which is the provi- 
sional PSPA of the individual with respect to an employer 
associated with the past service event ; 

exceeds 


(ii) the amount, positive or negative, determined by the 
formula 


A+C-D+R 
where A, C, D and R have the same values as they have at 
the particular time for the purposes of the formula in para- 
graph (2)(b). 
Related Provisions: ITA 257 — Negative amounts in formulas. 


History: Subpara. 8307(3)(b)(ii) amended to add formula element R by P.C. 1998- 
2256, subsec. 9(3), December 16, 1998, Canada Gazette, Part II, January 6, 1999, ap- 
plicable to the 1998 and subsequent calendar years. 
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Interpretation Bulletins: IT-124K6: Contributions to registered retirement savings 
plans. 
Forms: T1006: Designating an RRSP withdrawal as a qualifying withdrawal. 


(4) Eligibility of withdrawn amount for designation — An 
amount withdrawn by an individual from a registered retirement 
savings plan is eligible to be designated for the purposes of a certifi- 
cation, except to the extent that the following rules provide 
otherwise: 


(a) the amount is not eligible to be designated if the amount was 


(i) withdrawn from a registered retirement savings plan in a 
calendar year other than the year in which the designation 
would be filed with the Minister or either of the 2 immedi- 
ately preceding calendar years, or 


(ii) withdrawn in circumstances that entitle the individual to 
a deduction under paragraph 60(1) of the Act; and 


(b) the amount is not eligible to be designated to the extent that 
the amount was 


(i) designated by the individual for the purposes of any other 
certification, or 


(ii) deducted under section 60.2 or subsection 146(8.2) or 
147.3(13.1) of the Act in computing the individual’s income 
for any taxation year. 


History: Subpara. 8307(4)(b)(ii) amended by P.C, 2001-153, subsec. 4(1), January 30, 
2001, Canada Gazette, Part II, February 14, 2001, applicable to 1992 et seq. 


(5) PSPA withdrawals — For the purposes of the description of 
C in paragraph (2)(b) and the description of G in the definition “net 
past service pension adjustment” in subsection 146(1) of the Act, 
the amount of an individual’s PSPA withdrawals for a calendar 
year, determined as of a particular time, is 


(a) if the Minister has issued, in the year and before the particu- 
lar time, a certification for the purposes of subsection 147.1(10) 
of the Act with respect to the individual, the aggregate of all 
amounts each of which is the amount of the individual’s qualify- 
ing withdrawals made for the purposes of a certification that the 
Minister has issued in the year and before the particular time; 
and 


(b) in any other case, nil. 
Related Provisions: Reg. 8307(3) — Meaning of qualifying withdrawals. 
History: The opening words of subsec. 8307(5) amended by P.C. 1998-2256, subsec. 


9(4), December 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable after 
1995. 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans. 


(6) Prescribed withdrawal — For the purposes of subsection (7) 
and subsections 146(8.2) and 147.3(13.1) of the Act, a prescribed 
withdrawal is the portion of an amount withdrawn by an individual 
from a registered retirement savings plan under which the indivi- 
dual is the annuitant (within the meaning assigned by subsection 
146(1) of the Act) that is designated in accordance with subpara- 
graph (3)(a)(i) for the purposes of a certification in respect of the 
individual. 


History: Subsec. 8307(6) amended by P.C. 2001-153, subsec. 4(2), January 30, 2001, 
Canada Gazette, Part Il, February 14, 2001, applicable to 1992 et seg. 


Subsec. 8307(6) added by P.C. 1991-2540, s. 7, December 16, 1991, Canada Gazette, 
Part II, January 15, 1992, applicable after 1990. . 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-528: Transfers of funds between registered plans. 


(7) Prescribed premium — For the purpose of subsection 
146(6.1) of the Act, a premium paid by a taxpayer under a regis- 
tered retirement savings plan under which the taxpayer is the annui- 
tant (within the meaning assigned by subsection 146(1) of the Act) 
at te time the cia is paid is a prescribed premium for a partic- 
ular taxation year of the taxpayer wh iti 
BIST SBBARO pay ere the following conditions 
(a) the taxpayer withdrew an amount (in this subsection referred 
to as the “withdrawn amount”) in the particular year from a reg- 
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istered retirement savings plan for the purposes of a certification | an amount equal to the lesser of $11,500 and 18 per cent of the 
in respect of a past service event; individual’s earned income (within the meaning assigned by para- 
(b) all or part of the withdrawn amount is a prescribed with- graph 146(1)(c) [146(1)"earned income”’] of the Act) for 1990 is 
drawal pursuant to subsection (6); prescribed with respect to the individual for the year for the purpose 


of the descriptions of B in paragraphs 146(1)(g.1) and (1) 


id woes aGdee ie sides [146(1)"RRSP deduction limit” and “unused RRSP. deduction 
(i) as a consequence of reasonable error, the taxpayer with- | toom’”] and section 204.2(1.1) of the Act. 


drew a greater amount than necessary for the purposes of the | Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
certification, or plans. 


(ii) as a consequence of the application of paragraph | (3) Remuneration for prior years — Where an individual who 
147.1(3)(b) of the Act, it was not necessary for the taxpayer | is entitled to benefits under a defined benefit provision of a regis- 
to withdraw any amount; tered pension plan receives remuneration at a particular time in a 


(d) the premium is paid by the taxpayer in the 12-month period particular calendar year no part of which is pensionable service of 
immediately following the time at which the determination re- the individual under the provision and the remuneration is treated 


ferred to in paragraph (c) is made; 


for the purpose of determining benefits under the provision as if it 
were remuneration received in one or more calendar years preced- 


(e) the amount of the premium does not exceed such portion of | ing the particular calendar year for services rendered in those pre- 
the withdrawn amount as is a prescribed withdrawal pursuant to ceding years, the following rules apply: 


subsection (6) and is determined to have been an unnecessary 
withdrawal; 


(f) the taxpayer files with the Minister, on or before the day on 
or before which the taxpayer is required (or would be required if 
tax under Part I of the Act were payable by the taxpayer for the 
taxation year in which the taxpayer pays the premium) by sec- 
tion 150 of the Act to file a return of income for the taxation 
year in which the taxpayer pays the premium, a written notice in 
which the taxpayer designates the premium as a recontribution 
of all or any portion of the withdrawn amount; and 


(g) the taxpayer has not designated, pursuant to paragraph (f), 
any other premium as a recontribution of all or any portion of 
the withdrawn amount. 
History: Subsec. 8307(7) added by P.C. 1991-2540, s. 7, December 16, 1991, Canada 
Gazette, Part II, January 15, 1992, applicable to 1991 et seq. 
Definitions [Reg. 8307]: “accumulated PSPA”—Reg. 8303(1)(a), 8303(2); 
“amount” —ITA 248(1); “associated” —ITA 256; “employer”, “individual”, ““Min- 
ister’ —ITA 248(1); “PAR” —Reg. 8304.1(1), (3)-(6); “particular year’ — Reg. 
8307(2)(b)(A); “past service event’”—Reg. 8300(1); “prescribed” —ITA 248(1); 


(a) such portion of the remuneration as is treated under the pro- 
vision as if it were remuneration received in a preceding calen- 
dar year for services rendered in that preceding year shall be 
deemed, for the purpose of determining, as of the particular time 
and any subsequent time, a redetermined benefit entitlement of 
the individual under the provision, to have been received in that 
preceding year for services rendered in that preceding year; and 


(b) the pension credit of the individual for the particular year 
under the provision with respect to an employer is the aggregate 
of 


(1) the amount that would otherwise be the individual’s pen- 
sion credit for the particular year, and 


(11) the amount that would, if the payment of the remunera- 
tion were a past service event, be the provisional PSPA (or a 
reasonable estimate thereof determined in a manner accept- 
able to the Minister) of the individual with respect to the em- 
ployer that is associated with the payment of the 
remuneration. 


“prescribed withdrawal’ — Reg. 8307(6), “PSPA withdrawal” — Reg. 8307(5); “pro- Related Provisions: Reg. 8300(7)) — Benefits include contingent benefits. 


visional PSPA” — Reg. 8303(2), (3), 8308(4)(e); “qualifying withdrawal” — Reg. 
8307(3); “registered pension plan” —ITA 248(1); “registered retirement savings 


(4) Period of reduced services — retroactive benefits — 


plan” —ITA 146(1), 248(1); “taxation year’ — ITA 249; “taxpayer” —ITA 248(1); Where, 


“unused RRSP deduction room” — ITA 146(1), 248(1); “withdrawn amount’ — Reg. 
8307(7)(a); “written” — Interpretation Act 35(1)‘writing”. 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans. 


8308. Special rules — (1) Benefits provided before regis- 
tration — For the purposes of this Part and subsection 147.1(10) of 
the Act, benefits that became provided under a defined benefit pro- 
vision of a pension plan before the day as of which the plan be- 
comes a registered pension plan shall be deemed to have become 
provided as a consequence of an event occurring on that day and 
not to have been provided before that day. 


(2) Prescribed amount for connected persons — Where 
(a) at any particular time in a calendar year after 1990, 
(i) an individual becomes a member of a registered pension 
plan, or 
(ii) lifetime retirement benefits commence to accrue to the 
individual under a defined benefit provision of a registered 
pension plan following a period in which lifetime retirement 
benefits did not accrue to the individual, 
(b) the individual is connected at the particular time, or was con- 
nected at any time after 1989, with an employer who participates 
in the plan for the benefit of the individual, 
(c) the individual did not have a pension adjustment for 1990 
that was greater than nil, and 


(d) this subsection did not apply before the particular time to 
prescribe an amount with respect to the individual, 
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(a) as a consequence of a past service event, retirement benefits 
(in this subsection referred to as “retroactive benefits”) become 
provided under a defined benefit provision of a registered pen- 
sion plan (other than a plan that is a specified multi-employer 
plan) to an individual in respect of a period of reduced services 
of the individual, 

(b) the period of reduced services was not, before the past ser- 
vice event, pensionable service of the individual under the provi- 
sion, and 

(c) the past service event occurs on or before April 30 of the 
year immediately following the calendar year in which ends the 
complete period of reduced services of the individual that in- 
cludes the period of reduced services, 


the following rules apply: 


(d) each pension adjustment of the individual with respect to an 
employer for a year before the calendar year in which the past 
service event occurs shall be deemed to be, and to always have 
been, the aggregate of 
(i) the amount that would otherwise be the individual’s pen- 
sion adjustment with respect to the employer for the year, 
and 
(ii) such portion of the provisional PSPA of the individual 
with respect to the employer that is associated with the past 
service event as may reasonably be considered to be attribu- 
table to the provision of retroactive benefits in respect of the 
year, and 
(e) each provisional PSPA of the individual with respect to an 
employer that is associated with the past service event shall be 
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deemed (except for the purposes of this subsection) to be such 
portion of the amount that would otherwise be the individual’s 
provisional PSPA as may reasonably be considered not to be at- 
iributable to the provision of retroactive benefits. 


Interpretation Bulletins: [T-363R2: Deferred profit sharing plans — deductibility of 
employer contributions and taxation of amounts received by a beneficiary (archived). 


Information Circulars: 98-2: Prescribed compensation for RPPs, paras. 23-25. 


(5) Period of reduced services — retroactive coniribu- 
tions — Where 


(a) a contribution (in this subsection referred to as a “retroactive 
contribution”) is made by an individual, or by an employer with 
respect to the individual, under a money purchase provision of a 
registered pension plan in respect of a period in a particular cal- 
endar year that is a period of reduced services of the individual, 
and 


(b) the retroactive contribution is made after the particular year 
and on or before April 30 of the year immediately following the 
calendar year in which ends the complete period of reduced ser- 
vices of the individual that includes the period of reduced 
services, 


the following rules apply: 


(c) each pension adjustment of the individual for the particular 
year with respect to an employer shall be deemed to be, and to 
always have been, the amount that it would have been had the 
retroactive contribution been made at the end of the particular 
year, and 


(d) the retroactive contribution shall be deemed, for the purpose 
of determining pension adjustments of the individual for any 
year after the particular year, to have been made at the end of the 
particular year and not to have been made at any subsequent 
time. 
Interpretation Bulletins: IT-363R2: Deferred profit sharing plans — deductibility of 
employer contributions and taxation of amounts received by a beneficiary (archived). 


Information Circulars: 98-2: Prescribed compensation for RPPs, paras. 23-25. 


(6) Commitment to make retroactive contributions — 
Where 


(a) an individual enters into a written commitment to make a 
contribution under a money purchase provision of a registered 
pension plan, 


(b) the commitment is made to the administrator of the plan or to 
an employer who participates in the plan, and 


(c) the rules in subsection (5) would apply in respect of the con- 
tribution if the contribution were made at the time at which the 
individual enters into the commitment, 


the following rules apply for the purposes of this Part: 


(d) the individual shall be deemed to have made the contribution 
to the plan at the time at which the individual enters into the 
commitment, 


(e) if the individual subsequently pays all or a part of the contri- 
bution to the plan pursuant to the commitment, the amount paid 
to the plan is, for the purposes of paragraphs 8301(4)(a) and 
(8)(e), a contribution described in this paragraph, 


(f) any contribution that an employer is required to make under 
the money purchase provision conditional on the individual 
making the contribution that the individual has committed to pay 
and in respect of which subsection (5) would apply if the contri- 
bution were made by the employer at the time the individual en- 
ters into the commitment shall be deemed to have been made by 
the employer at that time, and 


(g) if an employer subsequently pays to the plan all or a part of a 
contribution in respect of which paragraph (f) applies, the 
amount paid to the plan is, for the purposes of paragraph 
8301(4)(a), a contribution described in this paragraph. 

History: Paras. 8308(6)(e) and (g) amended by P.C. 1995-17, s. 6, January 11, 1995, 


Canada Gazette, Part Il, January 25, 1995, applicable with respect to amounts paid to 
registered pension plans after 1989. 


Income Tax Regulations 


Information Circulars: 98-2: Prescribed compensation for RPPs, paras. 23-25. 


(7) Loaned employees — Where, pursuant to an arrangement 
between an employer (in this subsection referred to as the “lending 
employer”) who is a participating employer in relation to a pension 
plan and an employer (in this subsection referred to as the “borrow- 
ing employer”) who, but for this subsection, would not be a partici- 
pating employer in relation to the plan, 

(a) an employee of the lending employer renders services to the 

borrowing employer for which the employee receives remunera- 

tion from the borrowing employer, and 


(b) while the employee renders services to the borrowing em- 
ployer, benefits continue to accrue under a defined benefit provi- 
sion of the plan to the employee, or the lending employer contin- 
ues to make contributions under a money purchase provision of 
the plan with respect to the employee, 


the following rules apply: 
(c) for the purpose of the definition “participating employer” in 
subsection 147.1(1) of the Act as it applies in respect of the plan, 
the borrowing employer is a prescribed employer, 


(d) the determination, for the purposes of this Part, of the portion 
of the employee’s benefit accrual under a defined benefit provi- 
sion of the plan in respect of a year that can reasonably be con- 
sidered to be attributable to the employee’s employment with 
each of the lending and borrowing employers shall be made with 
regard to the remuneration received by the employee for the year 
from each employer, and 


(e) such portion of the contributions made under a money 
purchase provision of the plan by the lending employer as may 
reasonably be considered to be in respect of the employee’s re- 
muneration from the borrowing employer shall be deemed, for 
the purposes of this Part, to be contributions made by the. bor- 
rowing employer. 

Related Provisions: Reg. 8507(5)E(a) — Additional compensation fraction. 

Registered Pension Plans Technical Manual: §6.4 (loaned employees). 


(8) Successor plans — Notwithstanding any other provisions of 
this Part, other than section 8310, where 


(a) all benefits with respect to an individual under a defined ben- 
efit provision (in this subsection referred to as the “former provi- 
sion’) of a registered pension plan are replaced in a calendar 
year by identical benefits under a defined benefit provision of 
another registered pension plan, 


(b) the replacement of benefits is consequent on a transfer of the 
individual’s employment from one employer (in this subsection 
referred to as the “former employer”) to another employer (in 
this subsection referred to as the “successor employer”), and 


(c) the Minister consents in writing to the application of this 
subsection in respect of that replacement of benefits, 


the individual’s pension adjustments for the year with respect to the 
former employer and the successor employer shall be the amounts 
that they would be if all benefits with respect to the individual 
under the former provision had been attributable to employment 


with the successor employer and not to employment with the former 
employer. 


(9) Special downsizing benefits — Where 


(a) lifetime retirement benefits that do not comply with the con- 
dition in paragraph 8503(3)(a) are provided to an individual 


a a a defined benefit provision of a registered pension plan, 
an 


(b) the benefits are permissible only b : 
8505(3), P only by reason of subsection 


each pension credit of the individual under the provision and each 
provisional PSPA of the individual shall be determined without re- 
gard to the lifetime retirement benefits. 


Definitions [Reg. 8308]: “amount” — ITA 248(1); “associated” — ITA 256; “bene- 


ne ae ae ee “borrowing employer” — Reg. 8308(7); “complete period of re- 
uced services” — Reg. 8300(1); “contribution” — Reg. 8300(8), 8302(11), (12); “em- 
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ployee”, “employer”, “employment”—ITA 248(1); “former employer” — Reg. 
8308(8)(b); “former provision” — Reg. 8308(8)(a); ‘individual’ — ITA 248(1); “lend- 
ing employer” — Reg. 8308(7); “‘lifetime retirement benefits’ — Reg. 8304(5)(c); 
“Minister” —ITA 248(1); “past service event” —Reg. 8300(1); “pension adjust- 
ment” — Reg. 8308(5)(c), 8308(8); “pension credit” — Reg. 8301, 8308.1(2)-(4), 
8308.3(2), (3); “period of reduced services” — Reg. 8300(1); “prescribed” —ITA 
248(1); “provisional. PSPA” — Reg. 8303(2), (3), 8308(4)(e); “registered pension 
plan” — ITA 248(1); “retroactive benefits” — Reg. 8308(4)(a); “retroactive contribu- 
tion” — Reg. 8308(5)(a); “specified multi-employer plan’ —ITA  147.1(1), Reg. 
8510(2), (3); “successor employer” — Reg. 8308(8)(b); “written” — Interpretation Act 
35(1)“‘writing”. 


Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 


8308.1 Foreign plans — (1) Definitions — In this section, “for- 
eign plan” means a plan or arrangement (determined without re- 
gard to subsection 207.6(5) of the Act) that would, but for para- 
graph (1) of the definition “retirement compensation arrangement” 
in subsection 248(1) of the Act, be a retirement compensation 
arrangement. 


(2) Pension credit — Subject to subsections (3) to (4.1), the pen- 
sion credit of an individual for a calendar year with respect to an 
employer under a foreign plan is 


(a) where paragraph (b) does not apply, nil; and 
(b) where 
(i) the year is 1992 or a subsequent year, 


(ii) the individual became entitled in the year, either abso- 
lutely or contingently, to benefits under the foreign plan in 
respect of services rendered to the employer in a period 
throughout which the individual was resident in Canada and 
rendered services to the employer that were primarily ser- 
vices rendered in Canada or services rendered in connection 
with a business carried on by the employer in Canada, or a 
combination of those services, 


(iii) the individual continued to be entitled at the end of the 
year, either absolutely or contingently, to all or part of th 
benefits, and 


(iv) either 


(A) no contribution was made under the foreign plan in 
the year in respect of the individual, except where 


(I) no contribution was made because the foreign plan 
had an actuarial surplus, and 


(II) had a contribution been made in respect of the be- 
nefits referred to in subparagraph (ii), it would have 
been a resident’s contribution (as defined in subsec- 
tion 207.6(5.1) of the Act), or 


(B) a contribution that is not a resident’s contribution was 
made under the foreign plan in the year in respect of the 
individual, 


the lesser of 


(v) the amount, if any, by which 18% of the individual’s resi- 
dent compensation from the employer for the year exceeds 
the PA offset for the year, and 


(vi) the amount by which the money purchase limit for the 
year exceeds the PA offset for the year. 


History: The opening words of subsec. 8308.1(2) and the portion of para, 8308.1(2)(b) 
after subpara. (iv) amended by P.C. 1998-2256, subsecs. 10(1), (2), December 16, 
1998, Canada Gazette, Part Il, January 6, 1999, applicable applicable after 1991. 


(3) Pension credit — alternative determination — Subject to 
subsection (4), where the Minister has, on the written application of 
an employer, approved in writing a method for determining pension 
credits for a year with respect to the employer under a foreign plan, 


the pension credits shall be determined in accordance with that 
method. 


Reg. 
S. 8308.2(1)(a) 


(4) Pension credits for 1992, 1993 and 1994 — The pension 
credit of an individual for 1992, 1993 or 1994 with respect to an 
employer under a foreign plan is the lesser of 


(a) the amount that would, but for this subsection, be determined 
as the pension credit for the year, and 


(b) the amount, if any, by which the lesser of 


(i) 18% of the amount that would be the individual’s com- 
pensation from the employer for the year if the definition 
“compensation” in subsection 147.1(1) of the Act were read 
without reference to paragraphs (b) and (c) of that definition, 
and 


(ii) the money purchase limit for the year 
exceeds the total of 
(iti) $1,000, and 
(iv) the amount that would be the pension adjustment of the 
individual for the year with respect to the employer if subsec- 


tion 8301(1) were read without reference to paragraph (b) of 
that subsection. 


(4.1) Pension credits — 1996 to 2002 — For the purpose of 
determining the pension credit of an individual for a calendar year 
after 1995 and before 2003 with respect to an employer under a 
foreign plan, subparagraph (2)(b)(vi) shall be read as 


“(vi) the money purchase limit for the year.”. 
History: Subsec, 8308.1(4.1) amended by replacing “2004” with “2003” and the head- 
ing before it amended by replacing “2003” with “2002”, by P.C. 2005-1508, s. 20, 
August 31, 2005, Canada Gazette, Part Il, September 21, 2005, applicable after 2002. 
Subsec. 8308.1(4.1) added by P.C. 1998-2256, subsec. 10(3), December 16, 1998, Can- 
ada Gazette, Part Il, January 6, 1999, applicable after 1991. 


(5) Foreign plan PSPA — Subject to subsection (6), where the 
benefits to which an individual is entitled, either absolutely or con- 
tingently, under a foreign plan are modified, the foreign plan PSPA 
of the individual with respect to an employer associated with the 
modification of benefits is the amount, if any, by which 


(a) the total of all amounts each of which is the amount that, if 
this section were read without reference to subsection (3), would 
be the pension credit of the individual with respect to the em- 
ployer under the foreign plan for a calendar year before the year 
in which the individual’s benefits are modified 


exceeds the total of all amounts each of which is 


(b) the pension credit of the individual with respect to the em- 
ployer under the foreign plan for a calendar year before the year 
in which the individual’s benefits are modified, or 


(c) the foreign plan PSPA of the individual with respect to the 
employer associated with a previous modification of the indivi- 
dual’s benefits under the foreign plan. 


(6) Foreign plan PSPA—alternative determination — 
Where the Minister has, on the written application of an employer, 
approved in writing a method for determining the foreign plan 
PSPA of an individual with respect to the employer associated with 
a modification of the individual’s benefits under a foreign plan, the 
individual’s foreign plan PSPA shall be determined in accordance 
with that method. 

History: S. 8308.1 added by P.C. 1996-911, s. 8, June 20, 1996, Canada Gazette, Part 
II, July 10, 1996, applicable after 1991. 

Definitions [Reg. 8308.1]: “amount”— ITA 248(1); “associated” —ITA 256; 
“business” — ITA 248(1); “Canada” — ITA 255, Interpretation Act 35(1); “contribu- 
tion” — Reg. 8300(8), 8302(11), (12); “employer” — ITA 248(1); “foreign plan” — 
Reg. 8308.1(1); “individual”, “Minister” — ITA 248(1); “money purchase limit” — 
ITA 147.1(1), 248(1); “PA offset” — Reg. 8300(1); “pension adjustment” — Reg. 
8308(5)(c), 8308(8); “pension credit” — Reg. 8308.1(2); “resident compensation” — 
Reg. 8300(1); “resident in Canada” —ITA 250; “retirement compensation arrange- 
ment” — ITA 248(1); “written” — /nterpretation Act 35(1)*writing”, 


$308.2 Prescribed amount for member of foreign plan — 
(1) Prescribed amount — Where 
(a) throughout a period in a particular calendar year after 1992 
an individual resident in Canada rendered services to an em- 
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Reg. 
S. 8308.2(1)(a) 


ployer, other than services that were primarily services rendered 
in Canada or services rendered in connection with a business 
carried on by the employer in Canada, or a combination of those 
services, 


(b) the individual became entitled in the particular year, either 
absolutely or contingently, to benefits under a pension plan that 
is a foreign plan (as defined in subsection 8308.1(1)) in respect 
of the services, and 


(c) the individual continued to be entitled at the end of the par- 
ticular year, either absolutely or contingently, to all or part of the 
benefits, 


subject to subsection (2), there is prescribed in respect of the indivi- 
dual for the year following the particular year, for the purposes of 
the descriptions of B in the definitions “RRSP deduction limit” and 
“unused RRSP deduction room” in subsection 146(1) of the Act and 
the description of B in paragraph 204.2(1.1)(b) of the Act, the lesser 
of . 


(d) the amount by which the money purchase limit for the partic- 
ular year exceeds the PA offset for the particular year, and 


(e) 10% of the portion of the individual’s resident compensation 
from the employer for the particular year that is attributable to 
services rendered by the individual to the employer in periods 
throughout which the individual rendered services described in 
paragraph (a). 


(2) Prescribed amounts — 1997 to 2003 — For the purpose of 
determining the amount prescribed under subsection (1) in respect 
of an individual for a calendar year after 1996 and before 2004, 
paragraph (d) of that subsection shall be read as: 


“(d) the money purchase limit for the particular year, and”’. 
History [Reg. 8308.2]: Subsec. 8308.2(2) amended by replacing “2005” with “2004” 
and the heading before it amended by replacing “2004” with “2003”, by P.C. 2005- 
1508, s. 21, August 31, 2005, Canada Gazette, Part II, September 21, 2005, applicable 
after 2002. 


S. 8308.2 amended and renumbered as subsec. (1), and subsec. (2) added, by P.C. 
1998-2256, s. 11, December 16, 1998, Canada Gazette, Part Il, January 6, 1999, appli- 
cable after 1991. 


S. 8308.2 added by P.C. 1996-911, s. 8, June 20, 1996, Canada Gazette, Part Il, July 
10, 1996, applicable after 1991. 

Definitions [Reg. 8308.2]: “amount”, “business” — ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1); “employer”, “individual” —ITA 248(1); “money 
purchase limit” — ITA 147.1(1), 248(1); “PA offset” — Reg. 8300(1): “prescribed” — 
ITA 248(1); “resident compensation” — Reg. 8300(1); “resident in Canada” — ITA 
250. 


8308.3, Specified retirement arrangements — (1) Defini- 
tion — In this section, “specified retirement arrangement” means, 
in respect of an individual and an employer, a plan or arrangement 
under which payments that are attributable to the individual’s em- 
ployment with the employer are to be, or may be, made to or for the 
benefit of the individual after the termination of the individual’s 
employment with the employer, but does not include 


(a) a plan or arrangement referred to in any of paragraphs (a) to 
(k), (m) and (n) of the definition “retirement compensation ar- 
rangement” in subsection 248(1) of the Act; 


(b) [Repealed] 


(c) a plan or arrangement that does not provide in any circum- 
stances for payments to be made to or for the benefit of the indi- 
vidual after the later of the last day of the calendar year in which 
the individual attains 69 years of age and the day that is 5 years 
after the day of termination of the individual’s employment with 
the employer; 


(d) a plan or arrangement (in this paragraph referred to as the 
“arrangement’’) that is, or would be, but for paragraph (1) of the 
definition “retirement compensation arrangement” in subsection 
248(1) of the Act, a retirement compensation arrangement where 


(i) the funding of the arrangement is subject to the Pension 
Benefits Standards Act, 1985 or a similar law of a province, 
or 


Income Tax Regulations 


(ii) the arrangement is funded substantially in accordance 
with the funding requirements that would apply if the ar- 
rangement were subject to the Pension Benefits Standards 
Act, 1985; 
(e) a plan or arrangement that is deemed by subsection 207.6(6) 
of the Act to be a retirement compensation arrangement; or 


(f) an arrangement established by the Judges Act or the Lieuten- 
ant Governors Superannuation Act. 
History: Paras. 8308.3(1)(a) and (c) amended, para. 8308.3(1)(b) repealed, by P.C. 
1998-2256, subsecs. 12(1)-(3), December 16, 1998, Canada Gazette, Part Il, January 
6, 1999, para. (a) and the repeal applicable after 1991; para. (c) applicable after 1997, 
except that the amendment does not apply in respect of an individual who attained 69 
years of age before 1998. 


(2) Pension credit — Subject to subsections (3) and (3.1), the 
pension credit of an individual for a calendar year with respect to an 
employer under a specified retirement arrangement is 


(a) where paragraph (b) does not apply, nil; and 
(b) where 
(i) the year is 1993 or a subsequent year, 
(ii) the employer is, at any time in the year, 
(A) a person who is exempt, because of section 149 of the 


Act, from tax under Part I of the Act on all or part of the 
person’s taxable income, or 


(B) the Government of Canada or the government of a 
province, 


(ii1) the individual became entitled in the year, either abso- 
lutely or contingently, to benefits under the arrangement in 
respect of employment with the employer, 


(iv) at the end of the year, the individual is entitled, either 
absolutely or contingently, to benefits under the arrangement, 
and 


(v) the amount determined by the formula 


0.85A—B 
is greater than nil where 
A is the lesser of 


(A) the amount, if any, by which 18% of the indivi- 
dual’s resident compensation from the employer for 
the year exceeds the PA offset for the year, and 


(B) the amount by which the money purchase limit for 
the year exceeds the PA offset for the year, and 


B is the amount that would be the pension adjustment of the 
individual for the year with respect to the employer if 
subsection 8301(1) were read without reference to para- 
graph (c) of that subsection, 


the amount that would be determined by the formula in subpara- 
graph (v) if the reference to “0.85” in the formula were replaced 
by a reference to “1”. 

Related Provisions: ITA 257 — Negative amounts in formulas. 


History: The opening words of subsec. 8308.3(2) and the portion of subpara. 
8308.3(2)(b)(v) before the description of B amended by P.C. 1998-2256, subsecs. 


12(4), (5), December 16, 1998, Canada Gazette, Part Il, January 6, 1999, applicable 
after 1991. 


(3) Pension credit — alternative determination — Where the 
Minister has, on the written application of an employer, approved in 
writing a method for determining pension credits for a year with 
respect to the employer under a specified retirement arrangement, 


the pension credits shall be determined in accordance with that 
method. 


(3.1) Pension credits — 1996 to 2002 — For the purpose of 
determining the pension credit of an individual for a calendar year 
after 1995 and before 2003 with respect to an employer under a 
specified retirement arrangement, the portion of paragraph (2)(b) 
after subparagraph (iv) shall be read as 


“(v) the amount determined by the formula 
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0.85A —B 
is greater than nil where 
A is the lesser of 


(A) the amount, if any, by which 18% of the indivi- 
dual’s resident compensation from the employer for 
the year exceeds the PA offset for the year, and 


(B) the amount by which $15,500 exceeds the PA 
offset for the year, and 


B is the amount that would be the pension adjustment of 
the individual for the year with respect to the employer 
if subsection 8301(1) were read without reference to 
paragraph (c), 

the amount that would be determined by the formula in subpar- 
agraph (v) if 


(vi) the reference to “0.85A” in that formula were read as a 
reference to “A”, and 


(vil) clause (B) of the description of A in that subparagraph 
were read as 


“(B) the money purchase limit for the year, and”.”’. 
Related Provisions: ITA 257 — Negative amounts in formulas. 
History: Subsec. 8308.2(2) amended by replacing “2004” with “2003”; and the head- 
ing amended by replacing “2003” with “2002”, by P.C. 2005-1508, s. 22, August 31, 
2005, Canada Gazette, Part Il, September 21, 2005, applicable after 2002. 


Subsec. 8308.3(3.1) added by P.C. 1998-2256, subsec. 12(6), December 16, 1998, Can- 
ada Gazette, Part II, January 6, 1999, applicable after 1991. 


(4) Specified retirement arrangement PSPA — Subject to 
subsection (5), where the benefits to which an individual is entitled, 
either absolutely or contingently, under a specified retirement ar- 
rangement are modified, the specified retirement arrangement 
PSPA of the individual with respect to an employer associated with 
the modification of benefits is the amount, if any, by which 


(a) the total of all amounts each of which is the amount that, if 
this section were read without reference to subsection (3), would 
be the pension credit of the individual with respect to the em- 
ployer under the arrangement for a calendar year before the year 
in which the individual’s benefits are modified 


exceeds the total of all amounts each of which is 


(b) the pension credit of the individual with respect to the em- 
ployer under the arrangement for a calendar year before the year 
in which the individual’s benefits are modified, or 


(c) the specified retirement arrangement PSPA of the individual 
with respect to the employer associated with a previous modifi- 
cation of the individual’s benefits under the arrangement. 


(5) Specified retirement arrangement PSPA — alternative 
determination — Where the Minister has, on the written applica- 
tion of an employer, approved in writing a method for determining 
the specified retirement arrangement PSPA of an individual with 
respect to the employer associated with a modification of the indivi- 
dual’s benefits under a specified retirement arrangement, the indivi- 
dual’s specified retirement arrangement PSPA shall be determined 
in accordance with that method. 
History: S. 8308.3 added by P.C. 1996-911, s. 8, June 20, 1996, Canada Gazette, Part 
Il, July 10, 1996, applicable after 1991, except that, for the purpose of applying, before 
1996, the definition “specified retirement arrangement” in subsec. (1), the definition 
shall be read with the following para. added after para. (a): 

(a.1) an unfunded plan or arrangement that is maintained primarily for the bene- 

fit of non-residents in respect of services rendered outside Canada, 


Definitions [Reg. 8308.3]: “amount” —ITA 248(1); “arrangement” — Reg. 
8308.3(1)(d); “associated” —ITA 256; “Canada” —ITA 255, Interpretation Act 
35(1); “employer”, “employment” — ITA 248(1); “Governor — Interpretation Act 
35(1); “individual”, “Minister? —ITA 248(1); “money purchase limit’? — ITA 
147.1(1), 248(1); “PA offset’ — Reg. 8300(1); “pension adjustment” — Reg. 
8308(5)(c), 8308(8); “pension credit” — Reg. 8301, 8308.1(2)(4),, 8308.3(2), (3); 
“person” — ITA 248(1); “province” Interpretation Act 35(1); “resident compensa- 


tion” — Reg. 8300(1); “retirement compensation arrangement”, “taxable income” — 
ITA 248(1); “written” — Interpretation Act 35(1)" writing 


Reg. 
S. 8309(2) 


8308.4 Government-sponsored retirement arrange- 
ments — (1) Definitions — The definitions in this subsection ap- 
ply in this section. 


“administrator” means, in respect of a government-sponsored re- 
tirement arrangement, the government or other entity that has ulti- 
mate responsibility for the administration of the arrangement. 


“government-sponsored retirement arrangement” means a plan 
or arrangement established to provide pensions directly or indirectly 
from the public money of Canada or a province to one or more indi- 
viduals each of whom renders services in respect of which amounts 
that are included in computing the income from a business of any 
person or partnership are paid directly or indirectly from the public 
money of Canada or a province. 


(2) Prescribed amount — Where 


(a) in a particular calendar year after 1992 an individual renders 
services in respect of which an amount that is included in com- 
puting the income from a business of any person was payable 
directly or indirectly by the Government of Canada or of a prov- 
ince, and 


(b) at the end of the particular year, the individual is entitled, 
either absolutely or contingently, to benefits under a govern- 
ment-sponsored retirement arrangement that provides benefits in 
connection with such services, 


there is prescribed in respect of the individual for the year following 
the particular year, for the purposes of the descriptions of B in the 
definitions “RRSP deduction limit” and “unused RRSP deduction 
room” in subsection 146(1) of the Act and the description of B in 
paragraph 204.2(1.1)(b) of the Act, 


(c) where the particular year is before 1996, the amount by 
which the RRSP dollar limit for that following year exceeds 
$1,000, and 


(d) in any other case, the RRSP dollar limit for that following 
year. 
History: Subsec. 8308.4(2) amended by P.C. 1998-2256, s. 13, December 16, 1998, 
Canada Gazette, Part Il, January 6, 1999, applicable after 1992. 


S. 8308.4 added by P.C. 1996-911, s. 8, June 20, 1996, Canada Gazette, Part I, July 
10, 1996, applicable after 1992. 

Definitions [Reg. 8308.4]: “administrator” — Reg. 8308.4(1); “amount”, “busi- 
ness” — ITA 248(1); “Canada” —ITA 255, Interpretation Act 35(1); “government- 
sponsored retirement arrangement” — Reg. 8308.4(1); “individual” —ITA 248(1); 
“person”, “prescribed” — ITA 248(1); “province” — Interpretation Act 35(1); “RRSP 
dollar limit’ — ITA 146(1), 248(1). 

Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


8309. Prescribed amount for lieutenant governors and 
judges — (1) Subject to subsection (3), where an individual is, at 
any time in a particular calendar year after 1989, a lieutenant gover- 
nor of a province (other than a lieutenant governor who is not a 
contributor as defined in section 2 of the Lieutenant Governors Su- 
perannuation Act), there is prescribed in respect of the individual 
for the year following the particular year, for the purposes of the 
descriptions of B in the definitions “RRSP deduction limit” and 
“unused RRSP deduction room” in subsection 146(1) of the Act and 
the description of B in paragraph 204.2(1.1)(b) of the Act, the lesser 
of 


(a) the amount, if any, by which 18% of the salary received by 
the individual for the particular year as a lieutenant governor ex- 
ceeds the PA offset for the particular year, and 


(b) the amount by which the money purchase limit for the partic- 
ular year exceeds the PA offset for the particular year. 


(2) Subject to subsection (3), where an individual is, at any time in 
a particular calendar year after 1990, a judge in receipt of a salary 
under the Judges Act, there is prescribed in respect of the individual 
for the year following the particular year, for the purposes of the 
descriptions of B in the definitions “RRSP deduction limit” and 
“unused RRSP deduction room” in subsection 146(1) of the Act and 
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the description of B in paragraph 204.2(1.1)(b) of the Act, the lesser 
of 


(a) the amount, if any, by which 18% of the portion of the salary 
received by the individual for the particular year under the 
Judges Act in respect of which contributions are required under 
subsection 50(1) or (2) of that Act exceeds the PA offset for the 
particular year; and 


(b) the amount determined by the formula 


B 
Ax— 
12 


where 


A is the amount by which the money purchase limit for the par- 
ticular year exceeds the PA offset for the particular year, and 


B_ is the number of months, in the particular year, for which the 
individual received salary in respect of which contributions 
were required under subsection 50(1) or (2) of the Judges 
Act. 


(3) For the purpose of determining the amount prescribed under | 


subsection (1) or (2) in respect of an individual for a calendar year 
after 2000 and before 2004, 


(a) paragraph (1)(b) shall be read as follows: 
“(b) the money purchase limit for the particular year.”, and 


(b) the description of A in paragraph (2)(b) shall be read as 
follows: 


“A is the money purchase limit for the particular year, and”. 


History: Subsec. 8309(3) amended by replacing “2005” with “2004”, by P.C. 2005- 
1508, s. 23, August 31, 2005, Canada Gazette, Part Il, September 21, 2005, applicable 
after 2002. 


Paras. 8309(2)(a) and (b) and subsec. 8309(3) amended by P.C. 2001-1634,.s. 1. Sep- 
tember 20, 2001, Canada Gazette, Part Il, October 10, 2001, applicable to the determi- 
nation of prescribed amounts for 2001 and subsequent calendar years. 


S. 8309 amended by P.C. 1998-2256, s. 14, December 16, 1998, Canada Gazette, Part 
II, January 6, 1999, applicable after 1989. 

Definitions [Reg. 8309]: “amount” —ITA 248(1); “Governor” — /nterpretation 
Act 35(1); “individual” — ITA 248(1); “lieutenant governor” — Interpretation Act 
35(1); “money purchase limit’ — ITA 147.1(1), 248(1); “PA offset” — Reg. 8300(1); 
“prescribed” — ITA 248(1); “province” — Interpretation Act 35(1). 


8310. Minister’s powers — (1) Where more than one method for 
determining an amount under this Part complies with the rules in 
this Part, only such of those methods as are acceptable to the Min- 
ister shall be used. 


(2) Where, in a particular case, the rules in this Part require the de- 
termination of an amount in a manner that is not appropriate having 
regard to the provisions of this Part read as a whole and the pur- 
poses for which the amount is determined, the Minister may permit 
or require the amount to be determined in a manner that, in the Min- 
ister’s opinion, is appropriate. 

Registered Pension Plans Technical Manual: §6.1 (qualifying transfers). 


(3) Where, pursuant to subsection (2), the Minister gives permission 
or imposes a requirement, the permission or requirement is not ef- 
fective unless it is given or imposed in writing. 

Definitions [Reg. 8310]: “amount”, ‘Minister’ — ITA 248(1); “writing” — Inter- 
pretation Act 35(1). 


8311. Rounding of amounts — Where a pension credit, provi- 
sional PSPA or PAR of an individual is not a multiple of one dollar, 
it shall be rounded to the nearest multiple of one dollar or, if it is 
equidistant from 2 such consecutive multiples, to the higher of the 
two multiples. 

History: S. 8311 amended by P.C. 1998-2256, s. 15, December 16, 1998, Canada 
Gazette, Part II, January 6, 1999, applicable after 1996. 

Definitions [Reg. 8311]: “individual” —ITA 248(1); “PAR” — Reg. 8304.1(1), 


(3)}(5); “pension credit” — Reg. 8301, 8308.1(2)}-(4), 8308.3(2), (3); “provisional 
PSPA” — Reg. 8303(2), (3), 8308(4)(e). 
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Part LXXXIV — RETIREMENT AND 
PROFIT SHARING PLANS — REPORTING 
AND PROVISION OF INFORMATION 


History: The heading to Part LXXXIV amended by. P.C. 1996-911, s. 9, June 20, 
1996, Canada Gazette, Part Il, July 10, 1996, applicable after 1992. The heading for- 
merly read: Registered Plans — Reporting and Provision of Information. 
Part LXXXIV (ss. 8400-8410) added by P.C. 1991-2540, s. 7, December 16, 1991, 
Canada Gazette, Part Il, January 15, 1992, ss. 8400 to 8405, 8409 and 8410 applicable 
after 1989 except that 
(a) any return otherwise required to be filed under s. 8402 or 8403 or subsec. 
8409(1) before the particular day that is 60 days after January 15, 1992 shall be 
deemed to have been filed as required if it is filed on or before the particular day; 
(b) any copy of a return or form otherwise required under subsec. 8404(2) or (3) to 
be forwarded to an individual before the particular day that is 60 days after January 
15, 1992 shall be deemed to have been forwarded as required if it is forwarded on 
or before the particular day; 
(c) any return otherwise required by reason of s. 8405 to be filed before February 
28, 1991 shall be deemed to have been filed as required if it is filed on or before 
February 28, 1991; and 
(d) subsec. 8409(3) is applicable in respect of final distributions of property held in 
connection with registered pension plans where the distribution is made after 1989 
and any return otherwise required to be filed under subsec. 8409(3) before the par- 
ticular day that is 60 days after January 15, 1992 shall be deemed to have been 
filed as required if it is filed on or before the particular day: 


8400. Definitions — (1) All words and expressions used in this 
Part that are defined in subsection 8300(1), 8308.4(1) or 8500(1) or 
in subsection 147.1(1) of the Act have the meanings assigned in 
those provisions. 

History: Subsec. 8400(1) amended by P.C. 1996-911, s. 10, June 20, 1996, Canada 
Gazette, Part II, July 10, 1996, applicable after 1992. 


(2) A reference in this Part to a pension credit of an individual 
means a pension credit of the individual as determined under Part 
LXXXIll. 


(3) For the purposes of this Part, where the administrator of a pen- 
sion plan is not otherwise a person, the administrator shall be 
deemed to be a person. 

Definitions [Reg. 8400]: “administrator” — ITA 147.1(1), Reg. 8308.4(1); “indivi- 


dual” —ITA 248(1); “pension credit” — Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3), 
Reg. 8400(2); “person” —ITA 248(1). 


8401. Pension adjustment — (1) Where the pension adjustment 
of an individual for a calendar year with respect to an employer is 
greater than nil, the employer shall, on or before the last day of 
February in the immediately following calendar year, file with the 
Minister an information return in prescribed form reporting the pen- 
sion adjustment, other than the portion, if any, required by subsec- 
tion (2) or (3) to be reported by the administrator of a registered 
pension plan. 


Registered Pension Plans Technical Manual: §6.5 (pension adjustment 
reporting). 


(2) Where an individual makes a contribution in a particular calen- 
dar year to a registered pension plan that is a specified multi-em- 
ployer plan in the year and the contribution is not remitted to the 
plan by any participating employer on behalf of the individual, the 
plan administrator shall, on or before the last day of February in the 
immediately following calendar year, file with the Minister an in- 
formation return in prescribed form reporting the aggregate of all 
amounts each of which is the portion, if any, of the individual’s 
pension adjustment for the particular year with respect to an em- 


ployer that may reasonably be considered to result from the 
contribution. 


(3) Where the portion of a pension credit of an individual for a cal- 
endar year that, pursuant to subsection (4), is reportable by the ad- 
ministrator of a registered pension plan is greater than nil, the ad- 
ministrator shall, on or before the last day of February in the 
immediately following calendar year, file with the Minister an in- 


formation return in prescribed form reporting that portion of the 
pension credit. 
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(4) For the purpose of subsection (3), where, on application by the 
administrator of a registered pension plan that is, in a calendar year, 
a multi-employer plan (other than a specified multi-employer plan), 
the Minister consents in writing to the application of this subsection 
with respect to the plan in the year, such portion of each pension 
credit for the year under a defined benefit provision of the plan as 
may reasonably be considered to be attributable to benefits pro- 
vided in respect of a period of reduced services or disability of an 
individual is, to the extent permitted by the Minister, reportable by 
the administrator. 


(5) Subsections (1) to (3) do not apply to require the reporting of 
amounts with respect to an individual for the calendar year in which 
the individual dies. 


(6) Where the pension adjustment of an individual for a calendar 
year with respect to an employer is altered by reason of the applica- 
tion of paragraph 8308(4)(d) or (5)(c) and the amount (in this sub- 
section referred to as the “redetermined amount”) that a person 
would have been required to report based on the pension adjustment 
as altered exceeds 


(a) if the person has not previously reported an amount in re- 
spect of the individual’s pension adjustment, nil, and 


(b) otherwise, the amount reported by the person in respect of 
the individual’s pension adjustment, 


the person shall, within 60 days after the day on which paragraph 
8308(3)(c) or (5)(c), as the case may be, applies to alter the pension 
adjustment, file with the Minister an information return in pre- 
scribed form reporting the redetermined amount. 


Registered Pension Plans Technical Manual: §6.5 (pension adjustment 
reporting). 

Definitions [Reg. 8401]: ‘“administrator’—ITA 147.1(1), Reg. 8308.4(1); 
“amount” — ITA 248(1); “contribution” — Reg. 8302(12); “defined benefit provi- 
sion” —ITA 147.1(1); “employer”, “individual”, “Minister” —ITA 248(1); “multi- 
employer plan’, “participating employer’ — ITA 147.1(1); “pension adjustment’? — 
ITA 248(1); “pension credit’ —Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3), Reg. 
8400(2); “person” —ITA 248(1), Reg. 8400(3); “prescribed” — ITA 248(1); “redeter- 
mined amount” — Reg. 8401(6); “registered pension plan” —ITA 248(1); “specified 
multi-employer plan” —ITA 147.1(1), Reg. 8510(2), (3); “writing” — Interpretation 
Act 35(1). 


8402. Past service pension adjustment — (1) Where a provi- 
sional PSPA (computed under section 8303, 8304 or 8308) of an 
individual with respect to an employer that is associated with a past 
service event (other than a certifiable past service event) is greater 
than nil, the administrator of each registered pension plan to which 
the past service event relates shall, within 120 days after the day on 
which the past service event occurs, file with the Minister an infor- 
mation return in prescribed form reporting such portion of the ag- 
gregate of all amounts each of which is the individual’s PSPA with 
respect to an employer that is associated with the past service event 
as may reasonably be considered to be attributable to benefits pro- 
vided under the plan, except that a return is not required to be filed 
by an administrator if the amount that would otherwise be reported 
by the administrator is nil. 

Registered Pension Plans Technical Manual: §6.6 (past service pension adjust- 
ment reporting). 


(2) Where a foreign plan PSPA (computed under subsection 
8308.1(5) or (6)) of an individual with respect to an employer asso- 
ciated with a modification of benefits under a foreign plan (as de- 
fined by subsection 8308.1(1)) is greater than nil, the employer 
shall, on or before the last day of February in the year following the 
calendar year in which the individual’s benefits were modified, file 
with the Minister an information return in prescribed form reporting 


the foreign plan PSPA. 


(3) Where a specified retirement arrangement PSPA (computed 
under subsection 8308.3(4) or (5)) of an individual with respect to 
an employer associated with a modification of benefits under a 
specified retirement arrangement (as defined by subsection 
8308.3(1)) is greater than nil, the employer shall, on or before the 


Reg. 
S. 8402.01(4)(b) 


last day of February in the calendar year following the calendar 
year in which the individual’s benefits were modified, file with the 
Minister an information return in prescribed form reporting the 
specified retirement arrangement PSPA. 


History: Subsec. 8402(1) amended by P.C. 2005-694, s. 5, May 3, 2005, Canada Ga- 
zette, Part Il, May 18, 2005, in force May 18, 2005. 


S. 8402 renumbered as subsec. 8402(1) and subsecs. (2) and (3) added, by P.C. 1996- 
911, s. 11, June 20, 1996, Canada Gazette, Part II, July 10, 1996, applicable after 1991. 


Definitions [Reg. 8402]: “administrator” —ITA~ 147.1(1), Reg. 8308.4(1): 
“amount” — ITA 248(1); “associated” — ITA 256; “certifiable past service event” — 
Reg. 8300(1); “employer”, “individual”, “Minister? — ITA 248(1); “past service 
event’ — ITA 147.1(1), Reg. 8300(1); “prescribed”, “registered pension plan’” — ITA 
248(1). 


8402.01 Pension adjustment reversal — (1) Deferred profit 
sharing plan — Where the PAR determined in connection with 
an individual’s termination from a deferred profit sharing plan is 
greater than nil, each trustee under the plan shall file with the Min- 
ister an information return in prescribed form reporting the PAR 


(a) where the termination occurs in the first, second or third 
quarter of a calendar year, on or before the day that is 60 days 
after the last day of the quarter in which the termination occurs, 
and 


(b) where the termination occurs in the fourth quarter of a calen- 
dar year, before February of the following calendar year, 


and, for this purpose, an information return filed by a trustee under 
a deferred profit sharing plan is deemed to have been filed by each 
trustee under the plan. 


Related Provisions: Reg. 8404(2) — Copy of return must be provided to taxpayer. 


Forms: T10: Pension adjustment reversal; T10 Segment; T10 Summ: Summary of 
PARs. 


(2) Deferred profit sharing plan — employer reporting — 
Where an amount included in an individual’s pension credit in re- 
spect of an employer under a deferred profit sharing plan is in- 
cluded in determining a PAR in connection with the individual’s 
termination from the plan, the employer is deemed to be a trustee 
under the plan for the purpose of reporting the PAR. 


Related Provisions: Reg. 8404(2) — Copy of return must be provided to taxpayer. 


(3) Benefit provision of a registered pension plan — Sub- 
ject to subsection (4), where the PAR determined in connection 
with an individual’s termination from a benefit provision of a regis- 
tered pension plan is greater than nil, the administrator of the plan 
shall file with the Minister an information return in prescribed form 
reporting the PAR 


(a) where the termination occurs in the first, second or third 
quarter of a calendar year, on or before the day that is 60 days 
after the last day of the quarter in which the termination occurs; 
and 


(b) where the termination occurs in the fourth quarter of a calen- 
dar year, before February of the following calendar year. 


Related Provisions: Reg. 8404(2) — Copy of return must be provided to taxpayer. 


(4) Extended deadline — PA transfer amount — Where, in 
determining an individual’s PAR in connection with the indivi- 
dual’s termination from a defined benefit provision of a registered 
pension plan, it is reasonable for the administrator of the plan to 
conclude, on the basis of information provided to the administrator 
by the administrator of another pension plan or by the individual, 
that the value of D in paragraph 8304.1(5)(a) in respect of the ter- 
mination may be greater than nil, the administrator shall file with 
the Minister an information return in prescribed form reporting the 
PAR, if it is greater than nil, on or before the later of 


(a) the day on or before which it would otherwise be required to 
be filed; and 

(b) the day that is 60 days after the earliest day on which the 
administrator has all the information required to determine that 
value. 
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(5) Calendar year quarter — For the purposes of this section, 


(a) the first quarter of a calendar year is the period beginning on 
January 1 and ending on March 31 of the calendar year; 


(b) the second quarter of a calendar year is the period beginning 
on April 1 and ending on June 30 of the calendar year; 


(c) the third quarter of a calendar year is the period beginning on 
July 1 and ending on September 30 of the calendar year; and 


(d) the fourth quarter of a calendar year is the period beginning 
on October | and ending on December 31 of the calendar year. 
History [Reg. 8402.01]: S. 8402.01 added by P.C. 1998-2256, s. 16, December 16, 


1998, Canada Gazette, Part Il, January 6, 1999, applicable after 1996, except that any 
return otherwise required by s. 8402.01 to be filed before the particular day that is 


(a) March 31, 1999, if the return is in connection with a termination in 1997 or 

1998, or 

(b) September 30, 1999, if the return is in connection with a termination in 1999, 
is required to be filed on or before the particular day. 
Definitions [Reg. 8402.01]: “administrator” — ITA 147.1(1), Reg. 8308.4(1); “ben- 
efit provision” — ITA 147.1(1); “deferred profit sharing plan” —ITA 147(1), 248(1): 
“defined benefit provision” —ITA 147.1(1); “individual”, “Minister” — ITA 248(1); 
“PAR” — Reg. 8304.1(1), (3)-(5): “prescribed” —ITA 248(1); “quarter” — Reg. 
4300; “registered pension plan” —ITA 248(1). 


8402.1 Where an amount is prescribed by subsection 8308.4(2) in 
respect of an individual for a calendar year because of the indivi- 
dual’s entitlement (either absolute or contingent) to benefits under a 
government-sponsored retirement arrangement (as defined in sub- 
section 8308.4(1)), the administrator of the arrangement shall, on or 
before the last day of February in the year, file with the Minister an 
information return in prescribed form reporting the prescribed 
amount. 


History: S. 8402.1 added by P.C. 1996-911, s. 12, June 20, 1996, Canada Gazette, 
Part II, July 10, 1996, applicable after 1992. 


Definitions [Reg. 8402.1]: “administrator’—ITA 147.1(1), Reg. 8308.4(1); 
“amount”, “individual”, “Minister”, “prescribed” — ITA 248(1). 


8403. Connected persons — Where, at any particular time after 
1990, 


(a) an individual becomes a member of a registered pension 
plan, or 


(b) lifetime retirement benefits commence to accrue to the indi- 
vidual under a defined benefit provision of a registered pension 
plan following a period in which lifetime retirement benefits did 
not accrue to the individual, 


each employer who participates in the plan for the benefit of the 
individual and with whom the individual is connected (within the 
meaning assigned by subsection 8500(3)) at the particular time, or 
was connected at any time after 1989, shall, within 60 days after the 
particular time, file with the Minister an information return in pre- 
scribed form containing prescribed information with respect to the 
individual unless the employer has previously filed an information 
return under this section with respect to the individual. 

Definitions [Reg. 8403]: “defined benefit provision” —ITA 147.1(1); “employer”, 
“individual” —ITA 248(1); “lifetime retirement benefits” — Reg. 8500(1); “Min- 
ister’, “prescribed”, “registered pension plan” — ITA 248(1). 

Registered Plans Directorate Newsletters: 98-1 (simplified pension plans). 
Forms: T1007: Connected person information return. 


8404. Reporting to individuals — (1) Every person who is re- 
quired by section 8401 or 8402.1 to file an information return with 
the Minister shall, on or before the day on or before which the re- 
turn is required to be filed with the Minister, send to each individual 
to whom the return relates, two copies of the portion of the return 
that relates to the individual. 


(2) Every person who is required by section 8402, 8402.01 or 8403 
to file an information return with the Minister shall, on or before the 
day on or before which the return is required to be filed with the 
Minister, send to each individual to whom the return relates, one 
copy of the portion of the return that relates to the individual. 


Income Tax Regulations 


(3) Every person who obtains a certification from the Minister for 
the purposes of subsection 147.1(10) of the Act in respect of a past 
service event and an individual shall, within 60 days after receiving 
from the Minister the form submitted to the Minister pursuant to 
subsection 8307(1) in respect of the past service event and the indi- 
vidual, forward to the individual one copy of the form as returned 
by the Minister. 


(4) Every person required by subsection (1), (2) or (3) to forward a 
copy of an information return or a form to an individual shall send 
the copy to the individual at the individual’s last known address or 
shall deliver the copy to the individual in person. 

History [Reg. 8404]: Subsecs. 8404(1) and (2) amended by P.C. 1998-2256, s. 17, 


December 16, 1998, Canada Gazette, Part I, January 6, 1999, subsec. 8404(1) applica- 
ble after 1992, and subsec. 8404(2) applicable after 1996. 


Subsecs. 8404(1) and (2) amended by P.C. 1996-911, s. 13, June 20, 1996, Canada 
Gazette, Part II, July 10, 1996, applicable after 1992. 

Definitions [Reg. 8404]: “individual”, “Minister” —ITA 248(1); “past service 
event’ —ITA 147.1(1), Reg. 8300(1); “person” — ITA 248(1), Reg. 8400(3), 


8405. Discontinuance of business — Subsection 205(2) and 
section 206 are applicable, with such modifications as the circum- 
stances require, in respect of returns required to be filed under this 
Part. 


8406. Provision of information — (1) Where a person who is 
required to file an information return under section 8401 requires 
information from another person in order to determine an amount 
that is to be reported or to otherwise complete the return and makes 
a written request to the other person for the information, the other 
person shall provide the person with the information that is availa- 
ble to that other person, 


(a) where the information return is required to be filed in the 
calendar year in which the request is received, within 30 days 
after receipt of the request; or 


(b) in any other case, by January 31 of the year immediately 
following the calendar year in which the request is received. 


(2) Where the administrator of a registered pension plan requires 
information from a person in order to determine a provisional PSPA 
of an individual under section 8303, 8304 or 8308 and makes a 
written request to the person for the information, the person shall, 
within 30 days after receipt of the request, provide the administrator 
with the information that is available to the person. 


(3) Where the administrator of a registered pension plan requires 
information from a person in order to complete an information re- 
turn required to be filed under section 8409 and makes a written 
request to the person for the information, the person shall, within 30 
days after receipt of the request, provide the administrator with the 
information that is available to that person. 


(4) Where a person requires information from another person in or- 
der to determine a PAR under section 8304.1 in connection with an 
individual’s termination in a calendar year from a deferred profit 
sharing plan or from a benefit provision of a registered pension plan 
(other than information that the other person is required to provide 
to the person under subsection (5)) and makes a written request to 
the other person for the information, the other person shall provide 


the person with the information that is available to the other person 
on or before 


(a) if the request is received before December 17 of the year, the 


day that is 30 days after the day on which the request is re- 
ceived; and 


(b) in any other case, the later of the day that is 15 days after the 


day on which the request is received and January 15 of the year 
following the year. 


History: Reg. 8406(4) added by P.C. 1998-2256, s. 18, December 16, 1998, Canada 
Gazette, Part II, January 6, 1999, applicable after 1996, except that any information 


otherwise required by subsec. 8406(4) to be provided before March 7, 1999 is required 
to be provided on or before that day. 
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(5) Where benefits provided to an individual under a registered pen- 
sion plan (in this subsection referred to as the “importing plan”) as a 
consequence of a past service event result in a PA transfer amount 
in relation to the individual’s termination from a defined benefit 
provision of another registered pension plan (in this subsection re- 
ferred to as the “exporting plan”), 


(a) the administrator of the importing plan shall, in writing on or 
before the day that is 30 days after the day on which the past 
service event occurred, notify the administrator of the exporting 
plan of the occurrence of the past service event and of its rele- 
vance in determining the individual’s PAR in connection with 
the individual’s termination from the defined benefit provision; 
and 


(b) the administrator of the importing plan shall notify the ad- 
ministrator of the exporting plan of the PA transfer amount in 
writing on or before the day that is 60 days after 


(i) in the case of a certifiable past service event, the day on 
which the Minister issues a certification for the purposes of 
subsection 147.1(10) of the Act in respect of the past service 
event and the individual, and 


(ii) in any other case, the day on which the past service event 
occurred. 


Related Provisions: Reg. 8304.1(10) — PA transfer amount; Reg. 8304.1(11) — 
Special 1997 PA transfer amount. 


History: Reg. 8406(5) added by P.C. 1998-2256, s. 18, December 16, 1998, Canada 
Gazette, Part II, January 6, 1999, applicable after 1996, except that 


(a) any notification otherwise required by para. 8406(5)(a) to be provided before 

September 30, 1998 is required to be provided on or before that date; and 

(b) any notification otherwise required by para. 8406(5)(b) to be provided is re- 

quired to be provided on or before March 7, 1999 (60 days after publication in the 

Canada Gazette). 
Definitions [Reg. 8406]: ‘“administrator’—ITA 147.1(1), Reg. 8308.4(1); 
“amount” —ITA 248(1); “certifiable past service event” — Reg. 8300(1); “defined 
benefit provision” —ITA 147.1(1); “exporting plan’, “importing plan” — Reg. 
8406(4); “individual”, “Minister” —ITA 248(1); “PA transfer amount” — Reg. 
8304.1(10), (11); “PAR” — Reg. 8304.1(1), (3)-(5); “past service event” — ITA 
147.1(1), Reg. 8300(1); “person” —ITA 248(1), Reg. 8400(3); “registered pension 
plan” —ITA 248(1); “written” — Interpretation Act 35(1)*writing”. 


8407. Qualifying withdrawals — Where 


(a) an individual who has withdrawn an amount from a regis- 
tered retirement savings plan under which the individual was the 
annuitant (within the meaning assigned by paragraph 146(1)(a) 
[146(1)“annuitant”’] of the Act) at the time of the withdrawal 
provides the issuer (within the meaning assigned by paragraph 
146(1)(c.1) [146(1)‘issuer’’] of the Act) of the plan, in the calen- 
dar year in which the amount was withdrawn or in either of the 2 
immediately following calendar years, with the prescribed form 
referred to in subparagraph 8307(3)(a)(ii) accompanied by a re- 
quest that the issuer complete the form in respect of the with- 
drawal, and 


(b) the issuer has not, at the time of receipt of the request, for- 
warded to the individual 2 copies of the information return re- 
quired by subsection 214(1) to be made by the issuer in respect 
of the withdrawal, and does not, within 30 days after receipt of 
the request, forward to the individual 2 copies of that return, 


the issuer shall, within 30 days after receipt of the request, complete 
those portions of the form that the form indicates are required to be 
completed by the issuer in respect of the withdrawal and return the 


form to the individual. 


Definitions [Reg. 8407]: “amount”, “individual”, “prescribed” — ITA 248(1); “reg- 
istered retirement savings plan” —ITA 146(1), 248(1). 


Forms: T1006: Designating an RRSP withdrawal as a qualifying withdrawal. 


8408. Requirement to provide Minister with information — 
(1) The Minister may, by notice served personally or by registered 


Reg. 
S. 8409(2) 


or certified mail, require that a person provide the Minister, within 
such reasonable time as is stipulated in the notice, with 


(a) information relating to the determination of amounts under 
Part LXXXIII; 


(b) where the person claims that paragraph 147.1(10)(a) of the 
Act is not applicable with respect to an individual and a past 
service event by reason of an exemption provided by regulation, 
information relevant to the claim; or ; 


(c) information for the purpose of determining whether the re- 
gistration of a pension plan may be revoked. 


(2) Where a person fails to provide the Minister with information 
pursuant to a requirement under subsection (1), each registered pen- 
sion plan and deferred profit sharing plan to which the information 
relates becomes a revocable plan as of the day on or before which 
the information was required to be provided. 

Definitions [Reg. 8408]: “amount” — ITA 248(1); “deferred profit sharing plan’ — 
ITA 147(1), 248(1); “individual”, “Minister” —ITA 248(1); “past service event” — 
ITA 147.1(1), Reg. 8300(1); “person” —ITA 248(1), Reg. 8400(3); “registered pen- 
sion plan” —ITA 248(1). 


8409. Annual information returns — (1) The administrator of a 
registered pension plan that is administered under the supervision of 
a government regulator shall file an information return for a fiscal 
period of the plan in prescribed form and containing prescribed 
information 


(a) where an agreement concerning annual information returns 
has been entered into by the Minister and the regulator, as iden- 
tified in subsection (2), 


(i) in the case of the agreement with the Pension Commission 
of Ontario, with the Taxation Data Centre of the Ministry of 
Finance of Ontario, and 


(ii) in any other case, with that regulator, 


on or before the day that an information return required by that 
regulator is to be filed for the fiscal period; and 


(b) in any other case, with the Minister on or before the day that 
is 180 days after the end of the fiscal period. 
History: Subsec. 8409(1) amended by P.C. 1996-213, s. 1, February 20, 1996, Canada 
Gazette, Part Il, March 6, 1996, applicable to fiscal periods that end after December 30, 
1994. Former s. 8409 does not apply for the 1994 calendar year to'a registered pension 
plan with a fiscal period ending in 1994 before December 31, 1994. 


Subsec. 8409(1) amended by P.C. 1995-17, s. 7, January 11, 1995, Canada Gazette, 
Part [, January 25, 1995, applicable after 1989. 

Registered Pension Plans Technical Manual: §6.7 (annual information returns); 
$6.8 (inactive plan). 


Forms: RC154: Schedule of required information for the CRA (for Quebec); T244: 
Registered pension plan annual information return. 


(2) For the purposes of paragraph (1)(a), the following government 
regulators have entered into an agreement concerning annual infor- 
mation returns with the Minister: 


(a) the Pension Commission of Ontario, Province of Ontario; 
(b) the Superintendent of Pensions, Province of Nova Scotia; 
(c) the Superintendent of Pensions, Province of New Brunswick; 
(d) the Superintendent of Pensions, Province of Manitoba; and 


(e) the Superintendent of Pensions, Province of British 
Columbia. 


_ Proposed Amendment -— Reg. 8409(2) 


CCRA, Registered Plans Directorate Newsletter No. 03-1 (June 27, 2003): 
Joint Annual Information Return New Participating Pension Supervisory Authority 


Further to our Newsletter No. 95-4, New Filing Requirements for the Registered Pen- 
sion Plan Annual Information Return, and our Newsletter No. 01-2, Joint Annual Infor- 
mation Return — New Participating Pension Supervisory Authorities, the CCRA has 
developed a new joint annual information return with the Régie des rentes du 
Québec.... 

In creating the joint annual information return with the Régie des rentes du Québec, we 
created a new schedule to include with Quebec’s annual information return. The new 
schedule, called RC154, Schedule of Required Information for the Canada Customs 
and Revenue Agency, is to be filed with Quebec's annual information return... 
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History: Subsec. 8409(2) amended by P.C. 1996-213, s. 1, February 20, 1996, Canada 
Gazette, Part Il, March 6, 1996, applicable to fiscal periods that end after December 30, 


1994. Former s. 8409 does not apply for the 1994 calendar year to a registered pension 
plan with a fiscal period ending in 1994 before December 31, 1994. 


Registered Plans Directorate Newsletters: 03-1 (joint annual information re- 
turn — new participating pension supervisory authority). 


(3) The administrator of a registered pension plan shall, within 60 
days after the final distribution of property held in connection with 
the plan, notify the Minister in writing of the date of the distribution 
and the method of settlement. 

History: Subsec. 8409(3) amended by P.C. 1996-213, s. 1, February 20, 1996, Canada 
Gazette, Part Il, March 6, 1996, applicable to fiscal periods that end after December 30, 


1994. Former s. 8409 does not apply for the 1994 calendar year to a registered pension 
plan with a fiscal period ending in 1994 before December 31, 1994. 

Registered Plans Compliance Bulletins: 1 (terminating registered pension 
plans). 

Registered Pension Plans Technical Manual: §6.8 (notification of final distribu- 
tion of plan assets). 

Definitions [Reg. 8409]: “administrator” — ITA 147.1(1), Reg. 8308.4(1); “fiscal 
period” —ITA 249.1; “Minister”, “prescribed”, “property”, “registered pension 
plan” —ITA 248(1); “writing” — Interpretation Act 35(1). 

Registered Plans Directorate Newsletters: 95-4 (new filing requirements for the 
registered pension plan annual information return); 95-7, (Quebec simplified pension 
plans); 96-2 (waiving the requirement to file a registered pension plan annual informa- 
tion return for an inactive plan); 01-2 (joint annual information return — new partici- 
pating pension supervisory authorities). 


8410. Actuarial reports — The administrator of a registered pen- 
sion plan that contains a defined benefit provision shall, on demand 
from the Minister served personally or by registered or certified 
mail and within such reasonable time as is stipulated in the demand, 
file with the Minister a report prepared by an actuary on the basis of 
reasonable assumptions and in accordance with generally accepted 
actuarial principles and containing such information as is required 
by the Minister in respect of the defined benefit provisions of the 
plan. 

Definitions [Reg. 8410]: “actuary’—ITA 147.1(1); “administrator” — ITA 


147.1(1), Reg. 8308.4(1); “defined benefit provision” —ITA 147.1(1); “Minister”, 
“registered pension plan” — ITA 248(1). 


Registered Plans Directorate Newsletters: 95-3 (actuarial report content); 95-5 
(conversion of a defined benefit provision to a money purchase provision). 


Registered Plans Compliance Bulletins: | (terminating registered pension 
plans). 


PART LXXXV — REGISTERED PENSION 
PLANS 


History: Part LXXXV (ss. 8500-8520) added by P.C. 1991-2540, s. 7, December 16. 
1991, Canada Gazette, Part Il, January 15, 1992, applicable after 1988 except that: 


(a) subsec. 8512(1) is applicable as of January 15, 1992; 


(b) any form or document otherwise required by subsec. 8512(2) to be forwarded 
to the Deputy Minister of National Revenue for Taxation before the particular day 
that is 60 days after January 15, 1992 shall be deemed to have been forwarded as 
required if it is forwarded on or before the particular day; and 


(c) subsec. 8515(5) is applicable 


(i) in respect of contributions made after 1991 to a pension plan that was regis- 
tered by the Minister on or before July 31, 1991 for the purposes of the Income 
Tax Act, and 


(ii) in respect of contributions made after 1990 to a pension plan that is regis- 
tered by the Minister after July 31, 1991 for the purposes of that Act. 


8500. Interpretation — (1) [Definitions] — In this Part, 


Income Tax Regulations 


“active member” of a pension plan in a calendar year means a 
member of the plan to whom benefits accrue under a defined bene- 
fit provision of the plan in respect of all or any portion of the year 
or who makes contributions, or on whose behalf contributions are 
made, in relation to the year under a money purchase provision of 
the plan; 

Related Provisions: Reg. 8500(7) — Amount allocated under money purchase pro- 
vision deemed to be contribution. 


Registered Pension Plans Technical Manual: §1.2 (active member). 


“average Consumer Price Index” for a calendar year means the 
amount that is obtained by dividing by 12 the aggregate of all 
amounts each of which is the Consumer Price Index for a month in 
the 12-month period ending on September 30 of the immediately 
preceding calendar year; 


Registered Pension Plans Technical Manual: §1.5 (average Consumer Price 
Index). 


“beneficiary” of an individual means a person who has a right, by 
virtue of the participation of the individual in a pension plan, to 
receive benefits under the plan after the death of the individual; 


Registered Pension Plans Technical Manual: §1.7 (beneficiary). 


“benefit provision” of a pension plan means a money purchase or 
defined benefit provision of the plan; 


Registered Pension Plans Technical Manual: §1.8 (benefit provision). 


“bridging benefits” provided to a member under a benefit provi- 
sion of a pension plan means retirement benefits payable to the 
member under the provision for a period ending no later than a date 
determinable at the time the benefits commence to be paid; 


Registered Pension Plans Technical Manual: §1.9 (bridging benefits). 


“Consumer Price Index” for a month means the Consumer Price 
Index for the month as published by Statistics Canada under the 
authority of the Statistics Act; 


Registered Pension Plans Technical Manual: §1.15 (Consumer Price Index). 


“defined benefit limit’ for a calendar year means the greater of 
(a) $1,722.22, and 


(b) 1/9 of the money purchase limit for the year; 
Related Provisions: Reg. 8509(13), 8516(9) — Grandfathering provisions. 


History: “Defined benefit limit” in subsec. 8500(1) amended by P.C. 1998-2256, s. 
19, December 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable after 
1995, except that paragraph (b) of the definition applies 


(a) before March 6, 1996 as though the money purchase limit for each year after 
1995 were the amount that it would be if the definition “money purchase limit” in 
subsec. 147.1(1) of the Act applied as it read on December 31, 1995; and 


(b) after March 5, 1996 and before 1997 as though the money purchase limit for 
each year after 1995 were the amount that it would be if the definition “money 
purchase limit” in subsec. 147.1(1) of the Act applied as it read on January 1, 1997. 


“Defined benefit limit” in subsec. 8500(1) amended by P.C. 1995-17, subsec. 8(1), Jan- 
uary 11, 1995, Canada Gazette, Part II, January 25, 1995, applicable after 1991. 


Registered Pension Plans Technical Manual: $1.16 (defined benefit limit). 


“dependant” of an individual at the time of the individual’s death 
means a parent, grandparent, brother, sister, child or grandchild of 
the individual who, at that time, is both dependent on the individual 
for support and 


(a) under 19 years of age and will not attain 19 years of age in 
the calendar year that includes that time, 
(b) in full-time attendance at an educational institution, or 
(c) dependent on the individual by reason of mental or physical 
infirmity; 

Registered Pension Plans Technical Manual: §1.18 (dependant). 


“disabled” means, in relation to an individual, suffering from a 
physical or mental impairment that prevents the individual from 
performing the duties of the employment in which the individual 
was engaged before the commencement of the impairment; 


Registered Pension Plans Technical Manual: §1.19 (disabled). 
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“eligible period of reduced pay” of an employee with respect to 
an employer means a period (other than a period in which the em- 
ployee is, at any time after 1990, connected with the employer or a 
period any part of which is a period of disability of the employee) 


(a) that begins after the employee has been employed by the em- 
ployer or predecessor employers to the employer for not less 
than 36 months, 


(b) throughout which the employee renders services to the em- 
ployer, and 


(c) throughout which the remuneration received by the employee 
from the employer is less than the remuneration that it is reason- 
able to expect the employee would have received from the em- 
ployer had the employee rendered services throughout the period 
on a regular basis (having regard to the services rendered by the 
employee to the employer before the period) and had the em- 
ployee’s rate of remuneration been commensurate with the em- 
ployee’s rate of remuneration before the period; 


Information Circulars: 98-2: Prescribed compensation for RPPs, para. 10. 


Registered Pension Plans Technical Manual: §1.20 (eligible period of reduced 
pay). 


“eligible period of temporary absence” of an individual with re- 
spect to an employer means a period throughout which the indivi- 
dual does not render services to the employer by reason of leave of 
absence, layoff, strike, lock-out or any other circumstance accept- 
able to the Minister, other than a period 


(a) a part of which is a period of disability of the individual, or 


(b) in which the individual is, at any time after 1990, connected 
with the employer; 


Registered Pension Plans Technical Manual: §1.21 (eligible period of tempo- 
rary absence). 


“eligible survivor benefit period” in relation to a person who is a 
dependant of an individual at the time of the individual’s death, 
means the period beginning on the day of death of the individual 
and ending on the latest of 


(a) where the dependant is under 19 years of age throughout the 
calendar year that includes the day of death of the individual, the 
earlier of 


(i) December 31 of the calendar year in which the dependant 
attains 18 years of age, and 


(ii) the day of death of the dependant, 


(b) where the dependant is in full-time attendance at an educa- 
tional institution on the later of the day of death of the individual 
and December 31 of the calendar year in which the dependant 
attains 18 years of age, the day on which the dependant ceases to 
be in full-time attendance at an educational institution, and 


(c) where the dependant is dependent on the individual at the 
time of the individual’s death by reason of mental or physical 
infirmity, the day on which the dependant ceases to be infirm or, 
if there is no such day, the day of death of the dependant; 


Registered Pension Plans Technical Manual: $1.22 (eligible survivor benefit 
period). 


“existing plan” means a pension plan that was a registered pension 
plan on March 27, 1988 or in respect of which an application for 
registration was made to the Minister before March 28, 1988, and 
includes a pension plan that was established before March 28, 1988 
pursuant to an Act of Parliament that deems member contributions 
to be contributions to a registered pension plan; 


“forfeited amount” under a money purchase provision of a pen- 


sion plan means an amount to which a member of the plan has 
ceased to have any rights, other than the portion thereof, if any, that 


is payable 
(a) to a beneficiary of the member as a consequence of the mem- 
ber’s death, or 


Reg. 
S. 8500(1) pre 


(b) to. a spouse or common-law partner or former spouse or com- 

mon-law partner of the member as a consequence of the break- 

down of their marriage or common-law partnership; 
History: Para. (b) of the definition “forfeited amount’ in subsec. 8500(1) amended by 
P.C. 2001-957, subsec. 8(1), May 31, 2001, Canada Gazette, Part Il, June 20, 2001, 
applicable to 2001 et seq., except that if a taxpayer and a person have jointly elected 
pursuant to s. 144 of the Modernization of Benefits and Obligations Act (S.C. 2000, c. 
12), in respect of the 1998, 1999 or 2000 taxation year, the amendment applies to the 
taxpayer and the person in respect of the applicable taxation year et seq. { 


“srandfathered plan’? means 


(a) an existing plan that, on March 27, 1988, contained a defined 
benefit provision, or 


(b) a pension plan that was established to provide benefits under 
a defined benefit provision to one or more individuals in lieu of 
benefits to which the individuals were entitled under a defined 
benefit provision of another pension plan that is a grandfathered 
plan, whether or not benefits are also provided to other 
individuals; 

Related Provisions: Reg. 8509(13) — Grandfathering where plan complied before 

March 1996 budget date. 


Registered Pension Plans Technical Manual: $1.23 (grandfathered plan). 


“lifetime retirement benefits” provided to a member under a ben- 
efit provision of a pension plan means 


(a) retirement benefits provided to the member under the provi- 
sion that, after they commence to be paid, are payable to the 
member until the member’s death, unless the benefits are com- 
muted or payment of the benefits is suspended, and 


(b) for greater certainty, retirement benefits provided to the 
member under the provision in accordance with paragraph 
8506(1)(e. 1); 
History: Definition “lifetime retirement benefits” in subsec. 8500(1) amended to add 
para. (b), by P.C. 2005-1508, subsec. 24(1), August 31, 2005, Canada Gazette, Part Il, 
September 21, 2005, applicable after 2003. 


Registered Pension Plans Technicai Manual: §1.24 (lifetime retirement 
benefits). 


“multi-employer plan” in a calendar year means 
(a) a pension plan in respect of which it is reasonable to expect, 
at the beginning of the year (or at the time in the year when the 
plan is established, if later), that at no time in the year will more 
than 95 per cent of the active members of the plan be employed 
by a single participating employer or by a related group of par- 
ticipating employers, other than a plan where it is reasonable to 
consider that one of the main reasons there is more than one 
employer participating in the plan is to obtain the benefit of any 
of the provisions of the Act or these Regulations that are appli- 
cable only with respect to multi-employer plans, or 
(b) a pension plan that is, in the year, a specified multi-employer 
plan, 

and, for the purposes of this definition, 2 corporations that are re- 

lated to each other solely by reason that they are both controlled by 

Her Majesty in right of Canada or a province shall be deemed not to 

be related persons; 

Related Provisions: ITA 252.1 — Trade union locals and branches deemed to be a 

single employer; ITA 256(6), (6.1) — Meaning of “controlled”. 

Regulations: 8510(2), (3) (meaning of “specified multi-employer plan”). 

Registered Pension Plans Technical Manual: §1.28 (multi-employer plan), 


“pensionable service’ of a member of a pension plan under a de- 
fined benefit provision of the plan means the periods in respect of 
which lifetime retirement benefits are provided to the member 
under the provision; 

Registered Pension Plans Technical Manual: §1.31 (pensionable service). 


“period of disability’ of an individual means a period throughout 
which the individual is disabled; 
Registered Pension Plans Technical Manual: §1.32 (period of disability). 


“predecessor employer” means, in relation to a particular em- 
ployer, an employer (in this definition referred to as the “vendor’) 
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who has sold, assigned or otherwise disposed of all or part of the 
vendor’s business or undertaking or all or part of the assets of the 
vendor’s business or undertaking to the particular employer or to 
another employer who, at any time after the sale, assignment or 
other disposition, becomes a predecessor employer in relation to the 
particular employer, where one or more employees of the vendor 
have, in conjunction with the sale, assignment or disposition, be- 
come employees of the employer acquiring the business, undertak- 
ing or assets; 


‘public pension benefits”? means amounts payable on a periodic 
basis under the Canada Pension Plan, a provincial pension plan as 
defined in section 3 of the Canada Pension Plan, or Part I of the 
Old Age Security Act, but does not include disability, death or survi- 
vor benefits provided under those Acts; 


“public safety occupation’? means the occupation of 
(a) firefighter, 
(b) police officer, 
(c) corrections officer, 
(d) air traffic controller, 
(e) commercial airline pilot, or 
(f) paramedic; 


History: Para. (f) added to “public safety occupation” in subsec. 8500(1) by P.C. 
2005-1508, subsec. 24(2), August 31, 2005, Canada Gazette, Part II, September 21, 
2005, applicable after 2004. 


Registered Pension Plans Technical Manual: §1.34 (public safety occupation). 


“retirement benefits” provided to an individual under a benefit 
provision of a pension plan means benefits provided to the indivi- 
dual under the provision that are payable on a periodic basis; 


Registered Pension Plans Technical Manual: §1.35 (retirement benefits). 


“surplus” under a money purchase provision of a pension plan at 
any time means such portion, if any, of the amount held at that time 
in respect of the provision as has not been allocated to members and 
is not reasonably attributable to 


(a) forfeited amounts under the provision or earnings of the plan 
that are reasonably attributable to those amounts, 


(b) contributions made under the provision by an employer that 
will be allocated to members as part of the regular allocation of 
such contributions, or 


(c) earnings of the plan (other than earnings that are reasonably 
attributable to the surplus under the provision before that time) 
that will be allocated to members as part of the regular alloca- 
tion of such earnings; 


Related Provisions: Reg. 8500(1.1) — Definition applies to ITA 147.3(7.1). 


History: Paras. (a) and (b) of the definition “surplus” in subsec. 8500(1) amended by 
P.C. 1995-17, subsec. 8(2), January 11, 1995, Canada Gazette, Part I, January 25, 
1995, applicable after 1988. 


Registered Pension Plans Technical Manual: §1.39 (surplus). 


“totally and permanently disabled’ means, in relation to an indi- 
vidual, suffering from a physical or mental impairment that pre- 
vents the individual from engaging in any employment for which 
the individual is reasonably suited by virtue of the individual’s edu- 
cation, training or experience and that can reasonably be expected 
to last for the remainder of the individual’s lifetime; 


Registered Pension Plans Technical Manual: §1.40 (totally and permanently 
disabled). 


“Year’s Maximum Pensionable Earnings” for a calendar year has 
the meaning assigned by section 18 of the Canada Pension Plan. 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans. 

Registered Pension Plans Technical Manual: §1.42 (Year’s Maximum Pension- 
able Earnings). 


Registered Plans Directorate Newsletters [Reg. 8500(1)]: 91-4R (registration 
rules for money purchase provisions); 96-1 (changes to retirement savings limits). 


Income Tax Regulations 


(1.1) [Application of “surplus”] — The definition “surplus” in 
subsection (1) applies for the purpose of subsection 147.3(7.1) of 
the Act. 

History: Subsec. 8500(1.1) added by P.C. 2003-1497, subsec. 7(1), October 2, 2003, 
Canada Gazette, Part 11, October 22, 2003, applicable after 1998. 


Registered Pension Plans Technical Manual: §1.39 (surplus). 


(2) [Definitions in ITA 147.1(1)] — All words and expressions 
used in this Part that are defined in subsection 147.1(1) of the Act 
have the meanings assigned in that subsection. 


(3) [“Connected”] — For the purposes of this Part, a person is 
connected with an employer at any time where, at that time, the 
person 


(a) owns, directly or indirectly, not less than 10 per cent of the 
issued shares of any class of the capital stock of the employer or 
of any other corporation that is related to the employer, 


(b) does not deal at arm’s length with the employer, or 


(c) is a specified shareholder of the employer by reason of para- 
graph (d) of the definition “specified shareholder” in subsection 
248(1) of the Act, 


and, for the purposes of this subsection, 


(d) a person shall be deemed to own, at any time, each share of 
the capital stock of a corporation owned, at that time, by a per- 
son with whom the person does not deal at arm’s length, 


(e) where shares of the capital stock of a corporation are owned 
at any time by a trust, 


(1) if the share of any beneficiary in the income or capital of 
the trust depends on the exercise by any person of, or the 
failure by any person to exercise, any discretionary power, 
each beneficiary of the trust shall be deemed to own, at that 
time, all the shares owned by the trust, and 


(ii) in any other case, each beneficiary of a trust shall be 
deemed to own, at that time, that proportion of the shares 
owned by the trust that the fair market value at that time of 
the beneficiary’s beneficial interest in the trust is of the fair 
market value at that time of all beneficial interests in the 
trust, 


(f) each member of a partnership shall be deemed to own, at any 
time, that proportion of all shares of the capital stock of a corpo- 
ration that are property of the partnership at that time that the 
fair market value at that time of the member’s interest in the 
partnership is of the fair market value at that time of the interests 
of all members in the partnership, and 


(g) a person who, at any time, has a right under a contract, in 
equity or otherwise, either immediately or in the future and ei- 
ther absolutely or contingently, to, or to acquire, shares of the 
capital stock of a corporation shall be deemed to own, at that 
time, those shares if one of the main reasons for the existence of 
the right may reasonably be considered to be that the person not 
be connected with an employer. 

iver peatation Bulletins: IT-124R6: Contributions to registered retirement savings 

plans. 

Registered Plans Directorate Newsletters: 91-4R (registration rules for money 

purchase provisions). 


Registered Pension Plans Technical Manual: $1.14 (connected person). 


(4) [Offices] — For the purposes of this Part, an officer who re- 
celves remuneration for holding an office shall, for any period that 
the officer holds the office, be deemed to render services to, and to 
be in the service of, the person from whom the officer receives the 
remuneration. 


Interpretation Bulletins: IT-167R6: Registered pension plans — employee’s 
contributions. 


(5) [“Spouse”] — For the purposes of this Part, a spouse of a par- 
ticular individual includes another individual of the opposite sex 


who is a party to a void or voidable marriage with the particular 
individual. 
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History: Subsec. 8500(5) amended by P.C, 2001-957, subsec. 8(2), May 31, 2001, 
Canada Gazette, Part II, June 20, 2001, applicable to 2001 et seq., except that if a 
taxpayer and a person have jointly elected pursuant to s. 144 of the Modernization of 
Benefits and Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 
taxation year, the amendment applies to the taxpayer and the person in respect of the 
applicable taxation year ef seg. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


Registered Pension Plans Technical Manual: §1.38 (spouse). 


(6) [Combining periods] — Where this Part provides that an 
amount is to be determined by aggregating the durations of periods 
that satisfy specified conditions, a period shall be included in deter- 
mining the aggregate only if it is not part of a longer period that 
satisfies the conditions. 


(7) [Deemed contributions] — For the purposes of the defini- 
tion “active member” in subsection (1), subparagraph 8503(3)(a)(v) 
and paragraphs 8504(7)(d), 8506(2)(c.1) and 8507(3)(a), the portion 
of an amount allocated to an individual at any time under a money 
purchase provision of a registered pension plan that is attributable 
to 


(a) forfeited amounts under the provision or earnings of the plan 
that are reasonably attributable to those amounts, 


(b) a surplus under the provision, 


(c) property transferred to the provision in respect of the actua- 
rial surplus under a defined benefit provision of the plan or an- 
other registered pension plan, or 


(d) property transferred to the provision in respect of the surplus 
under another money purchase provision of the plan or under a 
money purchase provision of another registered pension plan 


shall be deemed to be a contribution made under the provision on 
behalf of the individual at that time. 

History: The opening words of subsec. 8500(7) amended to add reference to para. 
8506(2)(c.1), by P.C. 2005-1508, subsec. 24(3), August 31, 2005, Canada Gazette, Part 
II, September 21, 2005, applicable after 2003. 

Para. 8500(7)(d) added by P.C. 2003-1497, subsec. 7(2), October 2, 2003, Canada Ga- 
zette, Part Il, October 22, 2003, applicable to allocations that occur after 1998. 
Subsec. 8500(7) added by P.C. 1995-17, subsec. 8(3), January 11, 1995, Canada Ga- 
zette, Part II, January 25, 1995, applicable after 1988, except that with respect to 
amounts allocated on or before April 5, 1994, subsec. (7) shall be read without refer- 
ence to the expression “[of] the definition ‘actrve member’ in subsection (1)”, and for 
the purposes of subparagraph 8507(3)(a)(vi), without reference to paragraph (c) 
thereof. 

Registered Pension Plans Technical Manual: §1.2 (active member); §1.43 
(deemed contributions). 


(8) [Member and non-member benefits] — Where an indivi- 
dual who is entitled to receive benefits (in this subsection referred 
to as “member benefits’) under a pension plan because of the indi- 
vidual’s membership in the plan is also entitled to receive other be- 
nefits (in this subsection referred to as “non-member benefits’’) 
under the plan or under any other pension plan solely because of the 
participation of another individual in the plan or in the other plan, 
the following rules apply: 
(a) for the purpose of determining whether the member benefits 
are permissible under this Part, the non-member benefits shall be 
disregarded; 
(b) for the purpose of determining whether the non-member be- 
nefits are permissible under this Part, the member benefits shall 
be disregarded; and 
(c) for the purpose of determining a pension adjustment, pension 
adjustment reversal or provisional past service pension adjust- 
ment of the individual under Part LX XXIII, the non-member be- 
nefits shall be disregarded. 
History: Subsec. 8500(8) added by P.C. 2001-153, s. 5, January 30, 2001, Canada 
Gazette, Part I, February 14, 2001, applicable after 1988, except that before 1997, 
para. (c) shall be read without reference to the words “pension adjustment reversal”. 
Definitions [Reg. 8500]: “active member” — Reg. 8500(1); “amount” — ITA 
248(1): “arm’s length” —ITA 251(1); “beneficiary”, “benefit provision” — Reg. 
8500(1); “benefits” us Reg. 8501(5)(c); “business” —ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1); “child” — ITA 252(1); “commencement” — /nterpreta- 


Reg. 
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tion Act 35(1); “common-law partnership” —ITA 248(1): “connected” — Reg. 
8500(3); “consequence of the member’s death” — 248(8); “Consumer Price Index” — 
Reg. 8500(1); “contribution” — Reg. 8500(7), 8501(6); “controlled” — ITA 256(6). 
(6.1); “corporation” — ITA 248(1), Interpretation Act 35(1); “defined benefit provi- 
sion” —ITA 147.1(1); “dependant”, “disabled” — Reg. 8500(1): “disposed” — ITA 
248(1)“disposition”; “employed”, “employee”, “employer”, “employment” —ITA 
248(1); “existing plan”, “forfeited amount”, “grandfathered plan” — Reg. 8500(1); 
“Her Majesty” — Interpretation Act 35(1); “individual” — ITA 248(1); “lifetime re- 
tirement benefits” — Reg. 8500(1); “member? —ITA 147.1(1): “Minister” — ITA 
248(1); “money purchase limit”, “money purchase provision” —ITA_ 147.1(1); 
“month” — Interpretation Act 35(1); “office” —ITA 248(1): “officer” — Reg. 
8500(4); “own” —Reg. 8500(3)(d)-(g); “Parliament” — Interpretation Act 35(1): 
“participating employer” — ITA 147.1(1); “past service pension adjustment” — ITA 
248(1), Reg. 8303(1); “pension adjustment” — ITA 248(1): “period of disability’* — 
Reg. 8500(1); “person” — ITA 248(1); “predecessor employer” — Reg. 8500(1); “pro- 
perty” — ITA 248(1); “province” — Interpretation Act 35(1): “provisional past service 
pension adjustment” — Reg. 8303(2); “registered pension plan” —ITA 248(1): “re- 
lated” — ITA 251(2)-(6), Reg. 8500(1)“multi-employer plan’; “retirement bene- 
fits” — Reg. 8500(1); “share” — ITA 248(1); “specified multi-employer plan” —ITA 
147.1(1), Reg. 8510(2), (3); “specified shareholder” — ITA 248(1); “spouse” — Reg. 
8500(5); “surplus” — Reg. 8500(1); “taxpayer” — ITA 248(1); “trust” —ITA 104(1), 
248(1), (3). 


Forms [Reg. 8500]: T920: Application to amend an RPP. 


8501. Prescribed conditions for registration and other 
conditions applicable to registered pension plans — (1) 
Conditions for registration — For the purposes of section 
147.1 of the Act, and subject to sections 8509 and 8510, the pre- 
scribed conditions for the registration of a pension plan are 


(a) the conditions in paragraphs 8502(a), (c), (e), (f) and (1), 
(b) if the plan contains a defined benefit provision, the condi- 
tions in paragraphs 8503(4)(a) and (c), and 
(c) if the plan contains a money purchase provision, the condi- 
tions in paragraphs 8506(2)(a) and (d), 

and the following conditions: 


(d) there is no reason to expect, on the basis of the documents 
that constitute the plan and establish the funding arrangements, 
that 


(i) the plan may become a revocable plan pursuant to subsec- 
tion (2), or 

(ii) the conditions in subsection 147.1(10) of the Act may not 
be complied with, and 


(e) there is no reason to expect that the plan may become a revo- 
cable plan pursuant to subsection 147.1(8) or (9) of the Act or 
subsection 8503(15) or 8506(4). 
Related Provisions: Reg. 8501(3) — Conditions inapplicable where inconsistent 
with 8503(6) and (8) and 8505(3) and (4); Reg. 8501(6) — Rule where contributions 
made through employer association or trade union from employer or individual. 


History: Para. 8501(1)(e) amended to add “or 8506(4)” by P.C. 2005-1508, subsec. 
25(1), August 31, 2005, Canada Gazette, Part Il, September 21, 2005, applicable after 
2003. 

Information Circulars: 98-2: Prescribed compensation for RPPs, paras, 19, 30. 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 

Registered Pension Plans Technical Manual: §7.1 (conditions for registration). 


(2) Conditions applicable to registered pension plans — 
For the purposes of paragraph 147.1(11)(c) of the Act, and subject 
to sections 8509 and 8510, a registered pension plan becomes a rev- 
ocable plan at any time that it fails to comply with 


(a) a condition set out in any of paragraphs 8502(b), (d), (g) to 
(k) and (m); 
(b) where the plan contains a defined benefit provision, a condi- 
tion set out in paragraph 8503(3)(a), (b), (d), (), (k) or (1) or 
(4)(b), (d), (e) or (f); or 
(c) where the plan contains a money purchase provision, a con- 
dition set out in any of paragraphs 8506(2)(b) to (c.1) and (e) to 
(i). 

Related Provisions: Reg. 8501(3) — Conditions inapplicable where inconsistent 


with 8503(6) and (8) and 8505(3) and (4); Reg. 8501(6) — Rule where contributions 
made through employer association or trade union from employer or individual. 
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History: Para. 8501(2)(c) amended by P.C. 2005-1508, subsec. 25(2), August 31, 
2005, Canada Gazette, Part 11, September 21, 2005, applicable after 2003. 

Para. 8501(2)(a) amended by P.C. 1996-911, s. 14, June 20, 1996, Canada Gazette, 
Part II, July 10, 1996, applicable after 1993. 

Para. 8501(2)(c) amended by P.C. 1995-17, subsec. 9(1), January 11, 1995; Canada 
Gazette, Part II, January 25, 1995, applicable after April 5, 1994. 

Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 

Registered Pension Plans Technical Manual: §7.2 (conditions applicable to 
RPPs). 


(3) Permissive rules — The conditions in this Part do not apply 
in respect of a pension plan to the extent that they are inconsistent 
with the provisions of subsections 8503(6) and (8) and 8505(3) and 
(4). 

History: Subsec. 8501(3) amended by P.C. 1995-17, subsec. 9(2), January 11, 1995, 
Canada Gazette, Part H, January 25, 1995, applicable after 1988. 


Registered Pension Plans Technical Manual: §7.3 (permissive rules). 


(4) Supplemental plans — Where 


(a) the benefits provided under a pension plan (in this subsection 
referred to as the “supplemental plan”) that contains one defined 
benefit provision and no money purchase provisions may rea- 
sonably be considered to be supplemental to the benefits pro- 
vided under a defined benefit provision (in this subsection re- 
ferred to as the “base provision”) of another pension plan, 


(b) the supplemental plan does not otherwise comply with the 
condition set out in paragraph 8502(a) or the condition in para- 
graph 8502(c), and 


(c) the Minister has approved the application of this subsection, 
which approval has not been withdrawn, 


for the purpose of determining whether the supplemental plan com- 
plies with the conditions in paragraphs 8502(a) and (c), the benefits 
provided under the base provision shall be considered to be pro- 
vided under the supplemental plan. 

Registered Pension Plans Technical Manual: §7.4 (supplemental plans). 


(5) Benefits payable after the breakdown of the marriage 
or common-law partnership — Where 


(a) an individual who is a spouse or common-law partner or for- 
mer spouse or common-law partner of a member of a registered 
pension plan is entitled to receive all or a portion of the benefits 
that would otherwise be payable under the plan to the member, 
and 


(b) the entitlement was created 


(i) by assignment of benefits by the member, on or after the 
breakdown of their marriage or common-law partnership, in 
settlement of rights arising out of their marriage or common- 
law partnership, or 


(ii) by a provision of the law of Canada or a province appli- 
cable in respect of the division of property between the mem- 
ber and the individual, on or after the breakdown of. their 
marriage or common-law partnership, in settlement of rights 
arising out of their marriage or common-law partnership, 


the following rules apply: 


(c) except where paragraph (d) applies, the benefits to which the 
individual is entitled are, for the purposes of this Part, deemed to 
be benefits provided and payable to the member, and 


(d) the benefits to which the individual is entitled are, for the 
purposes of this Part, deemed to be benefits provided and paya- 
ble to the individual and not provided or payable to the member 
where 


(i) the entitlement of the individual was created by a provi- 
sion of the law of Canada or a province described in subpara- 
graph (b)(i1), and 
(11) that provision 
(A) requires that benefits commence to be paid to the in- 
dividual at a time that may be different from the time be- 
nefits commence to be paid to the member, or 


Income Tax Regulations 


(B) gives the individual any rights in respect of the bene- 
fits to which the individual is entitled in addition to the 
rights that the individual would have as a consequence of 
an assignment by the member, in whole or in part, of the 
member’s right to benefits under the plan. 
History: Subsec. 8501(5) amended by P.C. 2001-957, s. 9, May 31, 2001, Canada 
Gazette, Part Il, June 20, 2001, applicable to 2001 et seg., except that if a taxpayer and 
a person have jointly elected pursuant to s. 144 of the Modernization of Benefits and 
Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 taxation year, 
the amendment applies to the taxpayer and the person in respect of the applicable taxa- 
tion year et seq. 
Registered Pension Plans Technical Manual: §7.5 (benefits payable after break- 
down of marriage). : 


(6) Indirect contributions — Where an employer or an indivi- 
dual makes payments to a trade union or an association of employ- 
ers (in this subsection referred to as the “contributing entity”) to 
enable the contributing entity to make contributions to a pension 
plan, such portion of a contribution made by the contributing entity 
to the plan as is reasonably attributable to a payment made to the 
contributing entity by an employer or individual shall, for the pur- 
poses of the conditions in this Part, be considered to be a contribu- 
tion made by the employer or individual, as the case may be, and 
not by the contributing entity. 


Registered Pension Plans Technical Manual: §7.6 (indirect contributions). 


(6.1) Member contributions for unfunded liability — For the 
purposes of the conditions in this Part, a contribution made by a 
member of a pension plan in respect of a defined benefit provision 
of the plan is deemed to be a current service contribution made by 
the member in respect of the member’s benefits under the provision 
if 

(a) the contribution cannot, but for this subsection, reasonably 

be considered to be made in respect of the member’s benefits 

under the provision; 


(b) the contribution is determined by reference to the actuarial 
liabilities under the provision in respect of periods before the 
time of the contribution; and 


(c) the contribution is made pursuant to an arrangement 


(i) under which all, or a significant number, of the active 
members of the plan are required to make | similar 
contributions, 


(ii) the main purpose of which is to ensure that the plan has 
sufficient assets to pay benefits under the provision, and 


(ili) that is approved by the Minister. 


Related Provisions: Reg. 8501(6.2)— Contribution is a prescribed eligible 
contribution. 


History: Subsec. 8501(6,1) added by P.C. 2003-1497, s. 8, October 2, 2003, Canada 
Gazette, Part II, October 22, 2003, applicable to contributions made after 1990. 


Registered Pension Plans Technical Manual: §7.7 (member contributions for 
unfunded liability). 


(6.2) Prescribed eligible contributions — For the purpose of 
paragraph 147.2(4)(a) of the Act, a contribution described in sub- 
section (6.1) is a prescribed eligible contribution. 


History: Subsec. 8501(6.2) added by P.C. 2003-1497, s. 8, October 2; 2003; Canada 
Gazette, Part Il, October 22, 2003, applicable to contributions made after 1990, 


Registered Pension Plans Technical Manual: $7.7 (member contributions for 
unfunded liability). 


(7) Benefits provided with surplus on plan wind-up — 
Where 


(a) a single amount is paid in full or partial satisfaction of an 
individual’s entitlement to retirement benefits (in this subsection 
referred to as the “commuted benefits”) under a defined benefit 
provision of a registered pension plan, 


(b) other benefits are subsequently provided to the individual 
under the provision as a consequence of an allocation, on full or 


partial wind-up of the plan, of an actuarial surplus under the 
provision, 


1970 
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(c) the other benefits include benefits (in this subsection referred 
to as “ancillary benefits”) that, but for this subsection, would not 
be permissible under this Part, 


(d) if the individual had previously terminated from the provi- 
sion and the conditions in subsection 8304.1(14) were satisfied 
with respect to the termination, it is reasonable to consider that 
all of the ancillary benefits are in respect of periods before 1990, 
and 


(e) the Minister has approved the application of this subsection 
in respect of the ancillary benefits, 


for the purpose of determining whether the ancillary benefits are 
permissible under this Part, the individual is considered to have an 
entitlement under the provision to the commuted benefits. 


History: Subsec. 8501(7) added by P.C. 1998-2256, s. 20, December 16, 1998, Can- 
ada Gazette, Part Il, January 6, 1999, applicable to benefits provided after 1996. 


Registered Pension Plans Technical Manual: §7.8 (benefits provided with sur- 
plus on plan wind-up). 


Definitions (Reg. 8501]: “active member”— Reg. 8500(1); “benefits” — Reg. 
8501(5)(c); “Canada” —ITA 255, Interpretation Act 35(1); “common-law partner- 
ship” —ITA 248(1); “contributing entity” — Reg. 8501(6); “contribution” — Reg. 
8501(6), (7); “defined benefit provision” — ITA 147.1(1); “employer”, “individual” — 
ITA 248(1); “member” —ITA 147.1(1); “Minister” —ITA 248(1): “money purchase 
provision” — ITA 147.1(1); “prescribed”, “property” — ITA 248(1): “province” — In- 
terpretation Act 35(1); “registered pension plan” —ITA 248(1); “retirement bene- 
fits’ — Reg. 8500(1); “single amount” —ITA 147.1(1); “spouse” — Reg. 8500(5); 
“supplemental plan” — Reg. 8501(4)(a); “surplus” — Reg. 8500(1). 


8502. Conditions applicable to all plans — For the purposes 
of section 8501, the following conditions are applicable in respect 
of a pension plan: 


(a) primary purpose — the primary purpose of the plan is to 
provide periodic payments to individuals after retirement and 
until death in respect of their service as employees; 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 94-2 (q.2 — money purchase provision — bridging benefit); 04- 
1 (transfer from a defined benefit provision). 


Registered Pension Plans Technical Manual: §8.1 (primary purpose), 


(b) permissible contributions — each contribution made to 
the plan after 1990 is an amount that 


(i) is paid by a member of the plan in accordance with the 
plan as registered, where the amount is credited to the mem- 
ber’s account under a money purchase provision of the plan, 
or is paid in respect of the member’s benefits under a defined 
benefit provision of the plan, 


(i) is paid in accordance with a money purchase provision of 
the plan as registered, by an employer with respect to the em- 
ployer’s employees or former employees, 


(iii) is an eligible contribution that is paid in respect of a de- 
fined benefit provision of the plan by an employer with re- 
spect to the employer’s employees or former employees, 


(iv) is transferred to the plan in accordance with any of sub- 
sections 146(16), 146.3(14.1), 147(19) and 147.3(1) to (8) of 
the Act, or 


(v) is acceptable to the Minister and that iS transferred to the 
plan from a pension plan that is maintained primarily for the 
benefit of non-residents in respect of services rendered 
outside Canada, 
and, for the purposes of this paragraph, 

(vi) an eligible contribution is a contribution that is paid by 
an employer in respect of a defined benefit provision of a 
pension plan is where it is an eligible contribution under sub- 
section 147.2(2) of the Act or, in the case of a plan in which 
Her Majesty in right of Canada or a province 1s a participat- 
ing employer, would be an eligible contribution under sub- 
section 147.2(2) of the Act if all amounts held to the credit of 
the plan in the accounts of Canada or the province were ex- 
cluded from the assets of the plan, and 


Reg. 
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(vil) such portion of the contributions that are made by Her 
Majesty in right of Canada or a province in respect of a de- 
fined benefit provision of the plan as can reasonably be con- 
sidered to be made with respect to the employees or former 
employees of another person shall be deemed to be contribu- 
tions that are made by that other person; 


Related Provisions: Reg. 8501(2)(a) — Revocation of plan for failure to comply 
with conditions; Reg. 8510(6) — Special rules — specified multi-employer plan. 


History: Subpara. 8502(b)(iv) amended to add reference to ITA subsec. 146.3(14.1), 
by P.C. 2005-1508, subsec. 26(1), August 31, 2005, Canada Gazette, Part II. Septem- 
ber 21, 2005, applicable after 2003. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 93-2 (foreign service). 


Registered Pension Plans Technical Manual: §8.2 (permissible contributions). 


(c) permissible benefits — the plan does not provide for, and 
its terms are such that it will not under any circumstances pro- 
vide for, any benefits other than benefits 


(1) that are provided under one or more defined benefit provi- 
sions and are in accordance with subsection 8503(2), 
paragraphs 8503(3)(c) and (e) to (i) and section 8504, 


(1i) that are provided under one or more money purchase pro- 
visions and are in accordance with subsection 8506(1), 


(iii) that the plan is required to provide by reason of a desig- 
nated provision of the law of Canada or a province, or that 
the plan would be required to provide if each such provision 
were applicable to the plan with respect to all its members, 
and 


(iv) that the plan is required to provide to an individual who 
is a spouse or common-law partner or former spouse or com- 
mon-law partner of a member of the plan by reason of a pro- 
vision of the law of Canada or a province applicable in re- 
spect of the division of property between the member and the 
individual, on or after the breakdown of their marriage or 
common-law partnership, in settlement of rights arising out 
of their marriage or common-law partnership; 
Related Provisions: Reg. 8503(9)(f)—Re-employed member; Reg. 8509(2) — 
Conditions applicable after 1991 to benefits under grandfathered plan; Reg. 8509(4) — 
Grandfathered plan — Minister may exempt certain benefits; Reg. 8510(6) — Special 
rules — specified multi-employer plan; Reg. 8513 — Designated provision of the law 
of Canada or a province. 
History: Subpara. 8502(c)(iv) amended by P.C. 2001-957, subsec. 10(1), May 31, 
2001, Canada Gazette, Part II, June 20, 2001, applicable to 2001 er seg., except that if 
a taxpayer and a person have jointly elected pursuant to s. 144 of the Modernization of 
Benefits and Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 
taxation year, the amendment applies to the taxpayer and the person in respect of the 
applicable taxation year et seq. 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 98-2 (treating excess member contributions under a registered 
pension plan); 04-1 (transfer from a defined benefit provision). 


Registered Pension Plans Technical Manual: §8.3 (permissible benefits). 


(d) permissible distributions — each distribution that is 
made from the plan is 


(i) a payment of benefits in accordance with the plan as 
registered, 


(ii) a transfer of property held in connection with the plan 
where the transfer is made in accordance with subsection 
147.3(3), (4.1), (7.1) or (8) of the Act, 


(111) a return of all or a portion of the contributions made by a 
member of the plan or an employer who participates in the 
plan, where the payment is made to avoid the revocation of 
the registration of the plan, 


(iv) a return of all or a portion of the contributions made by a 
member of the plan under a defined benefit provision of the 
plan, where the return of contributions is pursuant to an 
amendment to the plan that also reduces the future contribu- 
tions that would otherwise be required to be made under the 
provision by members, 
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(v) a payment of interest (computed at a rate not exceeding a 
reasonable rate) in respect of contributions that are returned 
as described in subparagraph (iv), 


(vi) a payment in full or partial satisfaction of the interests of 
a person in an actuarial surplus that relates to a defined bene- 
fit provision of the plan, 

(vii) a payment to an employer of property held in connec- 
tion with a money purchase provision of the plan, or 


(viii) where the Minister has, under subsection 8506(2.1), 
waived the application of the condition in paragraph 
8506(2)(b.1) in respect of a money purchase provision of the 
plan, a payment under the provision of an amount acceptable 
to the Minister, 


in excess of section 8504. 
transferred. — 


Related Provisions: Reg. 8501(2)(a) — Revocation of plan for failure to comply 
with conditions. 


History: Subpara. 8502(d)(ii) amended by P.C, 2003-1497, subsec. 9(1), October 2, 
2003, Canada Gazette, Part I, October 22, 2003, applicable to transactions that occur 
after 1998. 

Subpara. 8502(d)(i) amended and subpara, 8502(d)(viii) added by P.C. 1995-17, sub- 
secs. 10(1) and (2), January 11, 1995, Canada Gazette, Part II, January 25, 1995. Sub- 
para. 8502(d)(i1) is applicable with respect to distributions made from a pension plan 
after 1990 and subpara. 8502(d)(viii) is applicable after April 5, 1994. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 96-3 (flexible pension plans). 


Registered Pension Plans Technical Manual: §8.4 (permissible distributions). 
(ec) payment of pension — the plan 


(i) requires that the retirement benefits of a member under 
each benefit provision of the plan begin to be paid not later 
than the end of the calendar year in which the member attains 
69 years of age except that, 


(A) in the case of benefits provided under a defined bene- 
fit provision, the benefits may begin to be paid at any 
later time that is acceptable to the Minister, if the amount 
of benefits (expressed on an annualized basis) payable 
does not exceed the amount of benefits that would be pay- 
able if payment of the benefits began at the end of the 
calendar year in which the member attains 69 pears of 
age, and 


(B) in the case of benefits provided under a money 
purchase provision in accordance with paragraph 
8506(1)(e.1), the benefits may begin to be paid not later 
than the end of the calendar year in which the member 
attains 70 years of age, and 


(ii) provides that retirement benefits under each benefit pro- 
vision are payable not less frequently than annually; 


Income Tax Regulations 


History: Subpara. 8502(e)() amended by P.C. 2005-1508, subsec. 26(2), August 31, 
2005, Canada Gazette, Part Il, September 21, 2005, applicable after 2003. 


Cl. 8502(e)(i)(A) amended by P.C. 1998-2256, s. 21, December 16, 1998, Canada Ga- 
zette, Part Il, January 6, 1999, applicable after 1996, except that 
(a) subject to paragraph (b), cl. 8502(e)(i)(A), as amended, applies in respect of 
benefits provided to an individual who attained 70 years of age before 1997 or 69 
years of age in 1996 as though the reference in that clause to “69 years of age” 
were a reference to “71 years of age” and “70 years of age” respectively; and 


(b) where retirement benefits under a pension plan are provided to an individual by 
means of an annuity contract issued before March 6, 1996 and, under the terms and 
conditions of the contract as they read immediately before that day, 


(i) the day on which annuity payments are to begin under the contract is fixed 
and determined and is after the year in which the individual attains 


(A) 69 years of age, where the individual had not attained that age before 
1997501 
(B) 70 years of age, where the individual attained 69 years of age in 1996, 
and 

(ii) the amount and timing of each annuity payment are fixed and determined, 


cl. 8502(e)(i)(A), as amended, applies in respect of the benefits as though the refer- 
ence in that clause to “69 years of age” were a reference to “71 years of age”. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 
Registered Pension Plans Technical Manual: §8.5 (payment of pension). 


(f) assignment of rights — the plan includes a stipulation 
that no right of a person under the plan is capable of being as- 
signed, charged, anticipated, given as security or surrendered, 
and, for the purposes of this condition, 


(i) assignment does not include 


(A) assignment pursuant to a decree, order or judgment of 
a competent tribunal or a written agreement in settlement 
of rights arising out of a marriage or common-law part- 
nership between an individual and the individual’s spouse 
or common-law partner or former spouse or common-law 
partner, on or after the breakdown of their marriage or 
common-law partnership, or 


(B) assignment by the legal representative of a deceased 
individual on the distribution of the individual’s estate, 
and 


(ii) surrender does not include a reduction in benefits to 
avoid the revocation of the registration of the plan; 
Related Provisions: ITA 147(2)(e) — Parallel rules for DPSPs. 
History: Cl. 8502(f)(i)(A) amended by P.C. 2001-957, subsec. 10(2), May 31, 2001, 
Canada Gazette, Part Il, June 20, 2001, applicable to 2001 et seq., except that if a 
taxpayer and a person have jointly elected pursuant to s. 144 of the Modernization of 
Benefits and Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 


taxation year, the amendment applies to the taxpayer and the person in respect of the 
applicable taxation year et seq. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 
Registered Pension Plans Technical Manual: §8.6 (assignment of rights). 
(g) funding media — the arrangement under which property is 
held in connection with the plan is acceptable to the Minister; 


Related Provisions: Reg. 8501(2)(a) — Revocation of plan for failure to comply 
with conditions, 

Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 98-1 (simplified pension plans). 

Registered Pension Plans Technical Manual: $8.7 (funding media). 


(h) investments — the property that is held in connection with 
the plan does not include 


(i) a prohibited investment under subsection 8514(1), 


(ii) at any time that the plan is subject to the Pension Benefits 
Standards Act, 1985 or a similar law of a province, an invest- 
ment that is not permitted at that time under such laws as 
apply to the plan, or 


(iii) at any time other than a time referred to in subparagraph 
(ii), an investment that would not be permitted were the plan 
subject to the Pension Benefits Standards Act, 1985: 


Related Provisions: Reg. 8501(2)(a) — Revocation of plan for failure to comply 
with conditions, 
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Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


Registered Pension Plans Technical Manual: $8.8 (investments). 


(i) borrowing — a trustee or other person who holds property 
In connection with the plan does not borrow money for the pur- 
poses of the plan, except where 


(i) the borrowing is for a term not exceeding 90 days, 


(ii) the borrowing is not part of a series of loans or other 
transactions and repayments, and 


(iii) none of the property that is held in connection with the 
plan is used as security for the borrowed money (except 
where the borrowing is necessary to provide funds for the 
current payment of benefits or the purchase of annuities 
under the plan without resort to a distressed sale of the pro- 
perty that is held in connection with the plan), 


or where 


(iv) the money is borrowed for the purpose of acquiring real 
property that may reasonably be considered to be acquired 
for the purpose of producing income from property, 


(v) the aggregate of all amounts borrowed for the purpose of 
acquiring the property and any indebtedness incurred as a 
consequence of the acquisition of the property does not ex- 
ceed the cost to the person of the property, and 


(vi) none of the property that is held in connection with the 
plan, other than the real property, is used as security for the 
borrowed money; 
Related Provisions: ITA 248(10) — Series of transactions: Reg. 8501(2)(a) — Rev- 
ocation of plan for failure to comply with conditions. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase. provisions). 


Registered Pension Plans Technical Manual: §8.9 (borrowing). 


G) determination of amounts — except as otherwise pro- 
vided in this Part, each amount that is determined in connection 
with the plan is determined, where the amount is based on as- 
sumptions, using such reasonable assumptions as are acceptable 
to the Minister, and, where actuarial principles are applicable to 
the determination, in accordance with generally accepted actua- 
rial principles; 

Related Provisions: Reg. 8501(2)(a) 

with conditions. 


Revocation of plan for failure to comply 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 94-3 (using assumptions to compute the present value of bene- 
fits); 95-5 (conversion of a defined benefit provision to a money purchase provision); 
96-3 (flexible pension plans). 


Registered Pension Plans Technical Manual: §8.10 (determination of amounts). 


(k) transfer of property between provisions — property 
that is held in connection with a benefit provision of the plan is 
not made available to pay benefits under another benefit provi- 
sion of the plan (including another benefit provision that re- 
places the first benefit provision), except where the transaction 
by which the property is made so available is such that if the 
benefit provisions were in separate registered pension plans, the 
transaction would constitute a transfer of property from one plan 
to the other in accordance with any of subsections 147.3(1) to 
(4.1), (6), (7.1) and (8) of the Act; 


Related Provisions: Reg. 8501(2)(a) — Revocation of plan for failure to comply 
with conditions, 

History: Para. 8502(k) amended to add reference to “(7.1)” by P.C. 2003-1497, sub- 
sec. 9(2), October 2, 2003, Canada Gazette, Part Il, October 22, 2003, applicable to 
transactions that occur after 1998. 

Para. 8502(k) amended by P.C. 1995-17, subsec. 10(3), January 11, 1995, Canada Ga- 
zette, Part II, January 25, 1995, applicable with respect to transactions occurring after 
1990, 


Registered Plans Directorate Newsletters: 95-5 (conversion of a defined benefit 
provision to a money purchase provision); 04-1 (transfer from a defined benefit 


provision). 


Reg. 
S. 8503(1)(a)(v) 


Registered Pension Plans Technical Manual: §6. | (qualifying transfers); §8.11 
(transfer of property between provisions). 


(l) appropriate pension adjustments — the plan terms are 
not such that an amount that is determined under Part LXXXIII 
in respect of the plan would be inappropriate having regard to 
the provisions of that Part read as a whole and the purposes for 
which the amount is determined; and 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 01-3 (tailored individual pension plan). 


Registered Pension Plans Technical Manual: §8.12 (appropriate pension 
adjustments). 


(m) participants in GSRAs — no individual who, at any time 
after 1993, is entitled, either absolutely or contingently, to bene- 
fits under the plan by reason of employment with an employer 
with whom the individual is connected is entitled at that time, 
either absolutely or contingently, to benefits under a govern- 
ment-sponsored retirement arrangement (as defined in subsec- 
tion 8308.4(1)). 


Related Provisions: Reg. 8501(2)(a) — Revocation of plan for failure to comply 
with conditions. 


History: Para. 8502(m) added by P.C. 1996-911, s. 15, June 20, 1996 Ganada Gazette, 
Part II, July 10, 1996, applicable after 1993. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


Registered Pension Plans Technical Manual: §8.13 (participants in GSRAs). 


Definitions [Reg. 8502]: “amount”, “annuity” — ITA 248(1); “benefit provision” — 
Reg. 8500(1); “benefits” — Reg. 8501(5)(c); “borrowed money” — ITA 248(1); “Can- 
ada” — ITA 255, Interpretation Act 35(1); “common-law partnership” — ITA 248(1): 
“connected” — Reg. 8500(3); “contribution” — Reg. 8501(6); “defined benefit provi- 
sion” — ITA 147.1(1); “designated provision of the law of Canada or a province” — 
Reg. 8513; “eligible contribution” — Reg. 8502(b)(vi), 8510(6)(a); “employee”, “em- 
ployer”, “employment” — ITA 248(1); “Her Majesty” — Interpretation Act 35(1); “in- 
dividual” —ITA 248(1); “member” —ITA 147.1(1); “Minister” — ITA 248(1); 
“money purchase provision” — ITA 147.1(1); “non-resident” — ITA 248(1); “partici- 
pating employer’ —ITA  147.1(1); “person”? —ITA 248(1); “prohibited invest- 
ment” — Reg. 8514(1); “property” —ITA 248(1); “province” — Interpretation Act 
35(1); “registered pension plan” — ITA 248(1); “retirement benefits” — Reg. 8500(1): 
“security” — Interpretation’ Act 35(1); “series’”— ITA 248(10); “spouse” — Reg. 
8500(5); “surplus” — Reg. 8500(1); “written” — Interpretation Act 35(1)“writing”. 


8503. Defined benefit provisions — (1) Net contribution ac- 
counts — In this section and subsection 8517(2), the net contribu- 
tion account of a member of a pension plan in relation to a defined 
benefit provision of the plan is an account that is 


(a) credited with 


(i) the amount of each contribution that is made by the mem- 
ber to the plan in respect of the provision, 


(11) each amount that is transferred on behalf of the member 
to the plan in respect of the provision in accordance with any 
of subsections 146(16), 147(19) and 147.3(2) and (5) to (7) 
of the Act, 


(iii) such portion of each amount that is transferred to the 
plan in respect of the provision in accordance with subsec- 
tion 147.3(3) of the Act as may reasonably be considered to 
derive from contributions that are made by the member to a 
registered pension plan or interest (computed at a reasonable 
rate) in respect of such contributions, 


(iv) the amount of any property that was held in connection 
with another benefit provision of the plan and that has been 
made available to provide benefits under the provision, to the 
extent that if the provisions were in separate registered pen- 
sion plans, the amount would be included in the member’s 
net contribution account by reason of subparagraph (ii) or 
(i), and 

(v) interest (computed at a reasonable rate determined by the 
plan administrator) in respect of each period throughout 
which the account has a positive balance; and 
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S: $503(1)(b) Income Tax Regulations 


(b) charged with 


(i) each amount that is paid under the provision with respect 
to the member, otherwise than in respect of an actuarial sur- 
plus under the provision, 


(ii) the amount of any property that is held in connection 
with the provision (other than property that is in respect of an 
actuarial surplus under the provision) and that is made avail- 
able to provide benefits with respect to the member under 
another benefit provision of the plan, and 


(iii) interest (computed at a reasonable rate determined by the 
plan administrator) in respect of each period throughout 
which the account has a negative balance. 


History: Subparas. 8503(1)(b)(i) and (ii) amended by P.C. 1995-17, subsec. 11(1), 
January 11, 1995, Canada Gazette, Part IL, January 25, 1995, applicable after 1988. 


Registered Plans Directorate Newsletters: 04-1 (transfer from a defined benefit 
provision). 


Registered Pension Plans Technical Manual: §9.1 (net contribution account). 


(2) Permissible benefits — For the purposes of paragraph 
8502(c), the following benefits may, subject to the conditions set 
out in respect of each benefit, be provided under a defined benefit 
provision of a pension plan: 


nerally, 


fits provided to a member where the benefits are payable in 
equal periodic amounts, or are not so payable only by reason 
that 


(i) the benefits payable to a member after the death of the 
member’s spouse or common-law partner are less than the 
benefits that would be payable to the member were the mem- 
ber’s spouse or common-law partner alive, 


(ii) the plan provides for periodic cost-of-living adjustments 
to be made to the benefits, where the adjustments 


(A) are determined in such a manner that they do not ex- 
ceed cost-of-living adjustments warranted by increases in 
the Consumer Price Index after the benefits commence to 
be paid, 

(B) consist of periodic increases at a rate not exceeding 4 


per cent per annum after the time the benefits commence 
to be paid, 


(C) are based on the rates of return on a specified pool of 
assets after the benefits commence to be paid, or 


(D) consist of any combination of adjustments described 
in clauses (A) to (C), 


and, in the case of adjustments described in clauses (C) and 
(D), the present value (at the time the member’s benefits 
commence to be paid) of additional benefits that can reasona- 
bly be expected to be paid as a consequence of the adjust- 
ments does not exceed the greater of 


(E) the present value (at the time the member’s benefits 
commenice to be paid) of additional benefits that could 
reasonably be expected to be paid as a consequence of 
adjustments warranted by increases in the Consumer 
Price Index after the member’s benefits commence to be 
paid, and 


(F) the present value (at the time the member’s benefits 
commence to be paid) of additional benefits that would be 
paid as a consequence of adjustments at a fixed rate of 4 


1974 


per cent per annum after the time the member’s benefits 
commence to be paid, 


(iii) where the plan does not provide for periodic cost-of-liv- 
ing adjustments to be made to the benefits, or provides only 
for such adjustments as are described in clause (1i)(A) or (B), 
the plan provides for cost-of-living adjustments to be made 
to the benefits from time to time at the discretion of any per- 
son, where the adjustments, together with periodic cost-of- 
living adjustments, if any, are warranted by increases in the 
Consumer Price Index after the benefits commence to be 
paid, 

(iv) the amount of the benefits is increased as a consequence 
of additional lifetime retirement benefits becoming provided 
to the member under the provision, 


(v) the amount of the benefits is determined with a reduction 
computed by reference to the member’s age, duration of ser- 
vice, or both (or with any other similar reduction), and the 
amount is subsequently adjusted to reduce or eliminate the 
portion, if any, of the reduction that is not required for the 
benefits to comply with the conditions in paragraph (3)(c), 


(vi) the amount of the benefits is determined with a reduction 
computed by reference to the following benefits and the 
amount is subsequently adjusted to reduce or eliminate the 
reduction: 


(A) disability benefits to which the member is entitled 
under the Canada Pension Plan or a provincial pension 
plan as defined in section 3 of that Act, 


(B) benefits to which the member is entitled under an em- 
ployees’ or workers’ compensation law of Canada or a 
province in respect of an injury or disability, or 


(C) benefits to which the member is entitled pursuant to a 
sickness or accident insurance plan or a disability insur- 
ance plan, 


(vii) the amount of the benefits is determined with a reduc- 
tion computed by reference to other benefits provided under 
the provision in respect of the member that are permissible 
under paragraph (c), (d), (kK) or (n), and the amount is subse- 
quently adjusted to reduce or eliminate the reduction, 


(viii) the amount of the benefits is reduced as a consequence 
of benefits that are permissible under paragraph (c), (d), (k) 
or (n) becoming provided under the provision in respect of 
the member, 


(ix) the amount of the benefits payable to the member while 
the member is in receipt of remuneration from a participating 
employer is less than the amount of the benefits that would 
otherwise be payable to the member if the member were not 
in receipt of the remuneration, or 


(x) the amount of the benefits is adjusted in accordance with 

plan terms that were submitted to the Minister before April 

19, 2000, where the benefits have commenced to be paid 

before 2003 and the adjustment is approved by the Minister; 
(b) bridging benefits — bridging benefits provided to a mem- 
ber where 


(i) the bridging benefits are payable for a period beginning 
no earlier than the time lifetime retirement benefits com- 
mence to be paid under the provision to the member and end- 
ing no later than the end of the month immediately following 
the month in which the member attains 65 years of age, and 
(ii) the amount of the bridging benefits payable for a particu- 
lar month does not exceed the amount that is determined for 
that month by the formula 

A x (1 =,0025 xB) x Cx 
where 


A is the amount (or a reasonable estimate thereof) of public 
pension benefits that would be payable to the member for 
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the month in which the bridging benefits commence to be 
paid to the member if 


(A) the member were 65 years of age throughout that 
month, 


(B) that month were the first month for which public 
pension benefits were payable to the member, 


(C) the member were entitled to the maximum amount 
of benefits payable under the Old Age Security Act, 
and 


(D) the member were entitled to that proportion, not 
exceeding 1, of the maximum benefits payable under 
the Canada Pension Plan (or a provincial plan as de- 
fined in section 3 of the Canada Pension Plan) that 
the total of the member’s remuneration for the 3 calen- 
dar years in which the remuneration is the highest is of 
the total of the Year’s Maximum Pensionable Earn- 
ings for those 3 years (or such other proportion of re- 
muneration to Year’s Maximum Pensionable Earnings 
as is acceptable to the Minister), 


(A) except where clause (B) is applicable, the number 
of months, if any, from the date on which the bridging 
benefits commence to be paid to the member to the 
date on which the member attains 60 years of age, and 


(B) where the member is totally and permanently dis- 
abled at the time the bridging benefits commence to be 
paid to the member and the member was not, at any 
time after 1990, connected with an employer who has 
participated in the plan, nil, 


C is the greatest of all amounts each of which is the ratio of 
the Consumer Price Index for a month not before the 
month in which the bridging benefits commence to be 
paid to the member and not after the particular month, to 
the Consumer Price Index for the month in which the 
bridging benefits commence to be paid to the member, 
and 


D is 
(A) except where clause (B) is applicable, the lesser of 
10 and 


(1) where the member was not, at any time after 
1990, connected with an employer who has partici- 
pated in the plan, the aggregate of all amounts each 
of which is the duration (measured in years, includ- 
ing any fraction of a year) of a period that is pen- 
sionable service of the member under the. provi- 
sion, and 


(II) in any other case, the aggregate that would be 
determined under subclause (1) if the duration of 
each period were multiplied by a fraction (not 
greater than 1) that measures the services rendered 
by the member throughout the period to employers 
who participate in the plan as a proportion of the 
services that would have been rendered by the 
member throughout the period to such employers 
had the member rendered services on a full-time 


basis, and 


(B) where the member is totally and permanently dis- 
abled at the time at which the bridging benefits com- 
mence to be paid to the member and the member was 
not, at any time after 1990, connected with an em- 
ployer who has participated in the plan, 10; 


nefits under the provision commence to be paid to the member 
where 


(1) the continued retirement benefits are payable for a period 
beginning after the death of the member and ending 


(A) if retirement benefits permissible under paragraph (d) 
are provided under the provision to a spouse or common- 
law partner or former. spouse or common-law partner of 
the member, no later than five years, and ; 


(B) in any other case, no later than 15 years 


after the day on which retirement benefits commence to be 
paid under the provision to the member, and 


(ii) the aggregate amount of continued retirement benefits 
payable under the provision for each month does not exceed 
the amount of retirement benefits that would have been paya- 
ble under the provision for the month to the member if the 
member were alive; 


(d) post-retirement survivor benefits — retirement bene- 
fits (in. this paragraph referred to as “survivor retirement bene- 
fits”) provided to one or more beneficiaries of a member who 
dies after retirement benefits under the provision commence to 
be paid to the member where 


(i) each beneficiary is, at the time of the member’s death, a 
spouse, a common-law partner, a former spouse, a former 
common-law partner or a dependant, of the member, 


(ii) the survivor retirement benefits provided to a spouse or 
common-law partner or former spouse or common-law part- 
ner are payable for a period beginning after the death of the 
member and ending with the death of the spouse or common- 
law partner or former spouse or common-law partner, 


(iii) the survivor retirement benefits provided to a dependant 
are payable for a period beginning after the death of the 
member and ending no later than at the end of the depen- 
dant’s eligible survivor benefit period, 


(iv) the amount of survivor retirement benefits payable for 
each month to a beneficiary does not exceed 667/3 per cent of 
the amount of retirement benefits that would have been paya- 
ble under the provision for the month to the member if the 
member were alive, and 


(v) the aggregate amount of survivor retirement benefits and 
other retirement benefits payable under the provision for 
each month to beneficiaries of the member does not exceed 
the amount of retirement benefits that would have been paya- 
ble under the. provision for the month to the member if the 
member were alive; 


(e) pre-retirement survivor benefits — retirement benefits 
(in this paragraph referred to as “survivor retirement benefits”’) 
provided to one or more beneficiaries of a member who dies 
before retirement benefits under the provision commence to be 
paid to the member where 


(i) no other benefits (other than benefits permissible under 
paragraph (g), (j), (1.1) or (n)) are payable as a consequence 
of the member’s death, 

(ii) each beneficiary is, at the time of the member’s death, a 
spouse, a common-law partner, a former spouse, a former 
common-law partner or a dependant, of the member, 


(i11) the survivor retirement benefits provided to a spouse or 
common-law partner are payable for a period beginning after 
the death of the member and ending with the death of the 
spouse or common-law partner or former spouse or common- 
law partner, 


(iv) the survivor retirement benefits provided to a dependant 
are payable for a period beginning after the death of the 
member and ending no later than at the end of the depen- 
dant’s eligible survivor benefit period, 
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(c) guarantee period — retirement benefits (in this paragraph 
referred to as ‘‘continued retirement benefits ) provided to one 
or more beneficiaries of a member who dies after retirement be- 


(v) the amount of survivor retirement benefits payable for a 
month to a beneficiary does not exceed 667/; per cent of the 
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amount that is determined in respect of the month by the 
formula set out in subparagraph (vi), and 


(vi) the aggregate amount of survivor retirement benefits 
payable under the provision for a particular month to benefi- 
ciaries of the member does not exceed the amount that is de- 
termined for the particular month by the formula 


(A+B), 


Cc 
12 


where 


A is the amount (expressed on an annualized basis) of life- 
time retirement benefits that accrued under the provision 
to the member as of the member’s day of death, deter- 
mined without any reduction computed by reference to 
the member’s age, duration of service, or both, and with- 
out any other similar reduction, 


B is, in the case of a member who attains 65 years of age 
before the member’s death or who was, at any time after 
1990, connected with an employer who has participated 
in the plan, nil, and, otherwise, the amount, if any, by 
which the lesser of 


(A) the amount (expressed on an annualized basis) of 
lifetime retirement benefits that could reasonably be 
expected to have accrued to the member to the day on 
which the member would have attained 65 years of 
age if the member had survived to that day and contin- 
ued in employment and if the member’s rate of remu- 
neration had not increased after the member’s day of 
death, and 


(B) the amount, if any, by which */2 of the Year’s Max- 
imum Pensionable Earnings for the calendar year in 
which the member dies exceeds such amount as is re- 
quired by the Minister to be determined in respect of 
benefits provided, as a consequence of the death of the 
member, under other benefit provisions of the plan 
and under benefit provisions of other registered pen- 
sion plans 
exceeds the amount determined for A, and 


C is the greatest of all amounts each of which is the ratio of 
the Consumer Price Index for a month not before the 
month in which the member dies and not after the particu- 
lar month, to the Consumer Price Index for the month in 
which the member dies; 


(f) pre-retirement survivor benefits — alternative 
rule — retirement benefits (in this paragraph referred to as “sur- 
vivor benefits”) provided to a beneficiary of a member who dies 
before retirement benefits under the defined benefit provision 
commence to be paid to the member where 


(i) no other benefits (other than benefits permissible under 


paragraph (g), Gj), (I.1) or (n)) are payable as a consequence 
of the member’s death, 


(ii) the beneficiary is a spouse or common-law partner or for- 
mer spouse or common-law partner of the member, 


(iii) the survivor benefits are payable for a period beginning 
not later than the later of 


(A) the day that is one year after the day of death of the 
member, and 


(B) the end of the calendar year in which the beneficiary 
attains 69 years of age, 


and ending with the death of the beneficiary, 


(iv) the survivor benefits would be in accordance with para- 
graph (a) if the beneficiary were a member of the plan, and 


(v) the present value (at the time of the member’s death) of 
all benefits provided as a consequence of the member’s death 
does not exceed the present value (immediately before the 
member’s death) of all benefits that have accrued under the 
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provision with respect to the member to the day of the mem- 
ber’s death; 


(g) pre-retirement survivor benefits — guarantee pe- 
riod — retirement benefits provided to one or more individuals 
as a consequence of the death of a person who 


(i) is a beneficiary of a member who died before retirement 
benefits under the provision commenced to be paid to the 
member, 


(ii) was, at the time of the member’s death, a spouse or com- 
mon-law partner or former spouse or common-law partner of 
the member, and 


(iii) dies after the member’s death, 


where the benefits would be in accordance with paragraph (c) if 
the person were a member of the plan; 


(h) lump-sum payments on termination — the payment, 
with respect to a member in connection with the member’s ter- 
mination from the plan (otherwise than by reason of death), of 
one or more single amounts where 


(i) the payments are the last payments to be made under the 
provision with respect to the member, 


(ii) if subparagraph (111) is not applicable, each single amount 
does not exceed the balance in the member’s net contribution 
account immediately before the time of payment of the single 
amount, and 
(iii) if 
(A) the Minister has, pursuant to subsection (5), waived 
the application of the conditions in paragraph (4)(a) in re- 
spect of the provision, or 


(B) the member’s contributions under the provision for 
each calendar year after 1990 would have been in accor- 
dance with paragraph (4)(a) if the reference in clause 
(1)(B) thereof to “70 per cent” were read as a reference to 
“50 per cent”, 


each single amount does not exceed the amount that would 
be the balance in the member’s net contribution account im- 
mediately before the time of the payment of the single 
amount if, for each current service contribution made by the 
member under the provision, the account were credited at the 
time of the contribution with an additional amount equal to 
the amount of the contribution (other than the portion of the 
contribution, if any, paid in respect of one or more periods 
that were not periods of regular employment and that would 
not have been required to be paid by the member if the peri- 
ods were periods of regular employment); 


(i) payment of commuted value of benefits on death 
before retirement — the payment of one or more single 
amounts to one or more beneficiaries of a member who dies 
before retirement benefits under the provision commence to be 
paid to the member where 


(i) no retirement benefits are payable as a consequence of the 
member’s death, and 


(ii) the aggregate of all amounts, each of which is such a sin- 
gle amount (other than the portion thereof, if any, that can 
reasonably be considered to be interest, computed at a rate 
not exceeding a reasonable rate, in respect of the period from 
the day of death of the member to the day the single amount 
is paid), does not exceed the present value, immediately 
before the death of the member, of all benefits that have ac- 
crued under the provision with respect to the member to the 
day of the member’s death; 


() lump sum payments on death — the payment of one or 
more single amounts after the death of a member where 


(1) the payments are the last payments to be made under the 
provision with respect to the member, 


(11) if the member dies before retirement benefits under the 
provision commence to be paid to the member and no retire- 
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ment benefits are payable as a consequence of the member’s 
death, the aggregate amount to be paid at any time complies 
with whichever of the conditions in subparagraphs (h)(ii) and 
(iii) would be applicable if the single amounts were paid in 
connection with the member’s termination from. the plan 
otherwise than by reason of death, and 


(iii) if subparagraph (ii) is not applicable, the aggregate 
amount to be paid at any time does not exceed the balance, 
immediately before that time, in the member’s net contribu- 
tion account in relation to the provision; 


(k) additional post-retirement death benefits — retire- 
ment benefits (in this paragraph referred to as “additional death 
benefits”) payable after the death of a member who dies after 
retirement benefits under the provision commence to be paid to 
the member where the additional death benefits are 


(i) retirement benefits provided to a spouse or common-law 
partner or former spouse or common-law partner of the 
member that are in excess of the benefits that are permissible 
under paragraph (d), but that would be permissible under that 
paragraph if the reference in subparagraph (d)(iv) to “6627/3 
per cent” were read as a reference to “100 per cent”, 


(ii) retirement benefits provided to one or more beneficiaries 
of the member that are in excess of the benefits that are per- 
missible under paragraph (c), but that would be permissible 
under that paragraph if it were read without reference to 
clause (i)(A) thereof, or 


(iii) a combination of retirement benefits described in subpar- 
agraphs (i) and (ii), 


and where 


(iv) the additional death benefits are provided in lieu of a 
proportion of the lifetime retirement benefits that would 
otherwise be payable under the provision to the member, and 


(v) the present value of all benefits provided under the provi- 
sion with respect to the member does not exceed the present 
value of the benefits that would be provided if 


(A) the amount of the member’s lifetime retirement bene- 
fits were determined without any reduction dependent on 
the benefits payable after the death of the member or on 
circumstances that are relevant in determining such death 
benefits, 
(B) the maximum amount of retirement benefits that are 
permissible under paragraph (d) were payable to the 
member’s spouse. or common-law partner or former 
spouse or common-law partner after the death of the 
member, and 
(C) those present values were determined as of 
(I) except where subclause (II) applies, the particular 
time at which retirement benefits under the provision 
commence to be paid to the member, and 
(II) where the additional death benefits become pro- 
vided after the particular time, the time at which the 
additional death benefits become provided; 
(1) additional bridging benefits — bridging benefits in ex- 
cess of bridging benefits that are permissible under paragraph 
(b) (referred to in this paragraph as “additional bridging bene- 
fits”) provided to a member where 
(i) the additional bridging benefits would be permissible 
under paragraph (b) if 
(A) the formula in subparagraph (b)(ii) were replaced by 
the formula “A/12 x C”, and 
(B) the description of A in subparagraph (b)(i1) were read 
as follows: 
“Ais 40% of the Year’s Maximum Pensionable 
Earnings for the year in which the bridging bene- 
fits commence to be paid to the member,’ 
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(ii) the additional bridging benefits are provided in lieu of all 
or a proportion of the benefits that would otherwise be paya- 
ble under the provision with respect to the member, and 


(iii) the present value (at the time retirement benefits under 
the provision commence to be paid to the member) of all be- 
nefits provided under the provision with respect to the mem- 
ber does not exceed the present value (at that time) of the 
benefits that would be so provided if the additional bridging 
benefits were not provided; 


(1.1) survivor bridging benefits — retirement benefits (in 
this paragraph referred to as “survivor bridging benefits”) pro- 
vided to a beneficiary of a member after the death of the mem- 
ber where 


(1) the beneficiary is a spouse or common-law partner.or for- 
mer spouse or common-law partner of the member, 


(ii) the survivor bridging benefits are payable at the election 
of the beneficiary, and 


(ii) the survivor bridging benefits would be in accordance 
with paragraph (1) if the beneficiary were a member of the 
plan; 
(m) commutation of benefits — the payment with respect to 
a member of a single amount in full or partial satisfaction of the 
member’s entitlement to other benefits under the provision, 
where the single amount does not exceed the total of 


(i) the present value (at the particular time determined in ac- 
cordance with subsection (2.1)) of 


(A) the other benefits that, as a consequence of the pay- 
ment, cease to be provided, and 


(B) benefits, other than benefits referred to in clause (A), 
that it is reasonable to consider would cease to be pro- 
vided as a consequence of the payment if 


(I) where retirement benefits have not commenced to 
be paid under the provision to the member at the par- 
ticular time, the plan provided for the retirement bene- 
fits that accrued to the member under the provision to 
be adjusted to reflect the increase in a general measure 
of wages and salaries from the particular time to the 
day on which the benefits commence to be paid, and 


(II) the plan provided for periodic cost-of-living ad- 
justments to be made to the retirement benefits paya- 
ble under the provision to the member to reflect in- 
creases in the Consumer Price Index after the 
retirement benefits commence to be paid (other than 
increases before the particular time), and 


(ii) interest (computed at a reasonable rate) from the particu- 
lar time to the time the single amount is paid; and 


(n) [commutation of benefits] — the payment, with respect 
to an individual after the death of a member, of a single amount 
in full or partial satisfaction of the individual’s entitlement to 
other benefits under the provision, where 


(i) the individual is a beneficiary of the member, 
(ii) the single amount does not exceed the total of 


(A) the present value (at the particular time determined in 
accordance with subsection (2.1)) of the other benefits 
that, as a consequence of the payment, cease to be pro- 
vided, and 


(B) interest (computed at a reasonable rate) from the par- 
ticular time to the time the single amount is paid, and 


(iii) if the other benefits in respect of which the single 
amount is paid include benefits described in paragraph (e) 
and the beneficiary was a spouse or common-law partner or 
former spouse or common-law partner of the member at the 
time of the member’s death, the single amount is not trans- 
ferred from the plan directly to another registered pension 
plan, a registered retirement savings plan or a registered re- 
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tirement income fund except with the approval of the 
Minister. 


Related Provisions: Reg. 8302(3) — Normalized pensions; Reg. 8503(2.1) — Rule 
for commutation of benefits under (2)(m) or (n); Reg. 8503(7.1) — Bridging benefits 
election. 

History: Cl. 8503(2)(c)(i)(A), subparas. (2)(d)(i) and (ii), (e)(ii) and (iii), (f)(iv), (k)@) 
and cl. (2)(k)(v)(B) amended by P.C. 2001-957, subsecs, 11(1)-(6), May 31, 2001, 
Canada Gazette, Part II, June 20, 2001, applicable to 2001 et seqg., except that if a 
taxpayer and a person have jointly elected pursuant to s. 144 of the Modernization of 
Benefits and Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 
taxation year, the amendment applies to the taxpayer and the person in respect of the 
applicable taxation year ef seq. 


The word “spouse” replaced with “spouse or common-law partner” in subpara. 
8503(2)(a)(i), by the said P.C. 2001-957, para. 14(d), applicable as above. 

The words “surviving spouse” replaced with “survivor” in the opening words of para. 
8503(2)(f) and subpara. (2)(f)(iii), by the said P.C. 2001-957, s. 16, applicable as 
above. 

The words “spouse or former spouse” replaced with “spouse or common-law partner or 
former spouse or common-law partner” in subparas. 8503(2)(f)(ii), (g)(i), (L1)@) and 
(n)(iii), by the said P.C. 2001-957, para. 15(b), applicable as above. 


Subparas. 8503(2)(a)(iv) to (x) and para. (2)(1.1) added, subparas. (2)(e)(i), (2)(f)(i), the 
closing words of subpara. (2)(h)(iii); subparas. (2)(k)(v), (2)(1)(i) and (11), para. (2)(m) 
and subpara. (2)(n)(ii) amended, by P.C. 2001-153, subsecs. 6(1)-(9), January 30, 
2001, Canada Gazette, Part II, February 14, 2001, subparas. (2)(a)(iv) to (x), the clos- 
ing words of subpara. (2)(h)(iii), subpara. (2)(k)(v), para. (2)(m), and subpara. (2)(n)(ii) 
applicable after 1988; subparas. (2)(e)(i), (2)()G), (2)C)G) and (ii), and para. (2)(1.1) 
applicable after June 4, 1997. 
Cl. 8503(2)(f)(iii)(B) amended by P.C. 1998-2256, s. 22, December 16, 1998, Canada 
Gazette, Part Il, January 6, 1999, applicable after 1996, except that 
(a) subject to paragraph (b), cl. 8503(2)(f)(111)(B), as amended, applies in respect of 
benefits provided to an individual who attained 70 years of age before 1997 or 69 
years of age in 1996 as though the reference in that clause to “69 years of age” 
were a reference to “71 years of age” and “70 years of age” respectively; and 
(b) where retirement benefits under a pension plan are provided to an individual by 
means of an annuity contract issued before March 6, 1996 and, under the terms and 
conditions of the contract as they read immediately before that day, 
(1) the day on which annuity payments are to begin under the contract is fixed 
and determined and is after the year in which the individual attains 


(A) 69 years of age, where the individual had not attained that age before 


1997, or 
(B) 70 years of age, where the individual attained 69 years of age in 1996, 
and - 


(ii) the amount and timing of each annuity payment are fixed and determined, 


cl. 8503(2)(f)(i1i)(B), as amended, applies in respect of the benefits as though the 
reference in that clause to “69 years of age” were a reference to “71 years of age”. 


Subpara. 8503(2)(n)(iii) amended by P.C. 1995-17, subsec. 11(2), January 11, 1995, 
Canada Gazette, Part II, January 25, 1995, applicable with respect to payments made 
after April 5, 1994. 


Registered Plans Directorate Newsletters: 96-3 (flexible pension plans); 98-2 
(treating excess member contributions under a registered pension plan); 04-1 (transfer 
from a defined benefit provision). 


Registered Pension Plans Technical Manual: §9.2-§9.17 (permissible benefits). 


(2.1) Rule for commutation of benefits — For the purpose of 
determining the limit on a single amount that can be paid with re- 
spect to an individual under paragraph (2)(m) or (n), the particular 
time referred to in that paragraph is 


(a) except where paragraph (b) applies, the time the single 
amount is paid; and 
(b) an earlier time than the time the single amount is paid, where 


(i) the amount is based on a determination of the actuarial 
value (at the earlier time) of the individual’s benefits, 


(ii) the use of the earlier time in determining the actuarial 
value 


(A) is required by the Pension Benefits Standards Act, 
1985 or a similar law of a province, or 


(B) is reasonable having regard to accepted actuarial prac- 
tice and the circumstances in which the individual ac- 
quires the right to the payment, and 


(iii) except where clause (ii)(A) applies, the earlier time is no 
more than two years before the time the single amount is 
paid. 
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History: Subsec, 8503(2.1) added by P.C. 2001-153, subsec. 6(10), January 30, 2001, 
Canada Gazette, Part Il, February 14, 2001, applicable after 1988. 

Registered Pension Plans Technical Manual: §9.18 (rule for commutation of 
benefits). 


(3) Conditions applicable to benefits — For the purposes of 
subsection 8501(2) and subparagraph 8502(c)(i), the following con- 
ditions are applicable with respect to the benefits provided under 
each defined benefit provision of a pension plan: 


(a) eligible service — the only lifetime retirement benefits 
provided under the provision to a member (other than additional 
lifetime retirement benefits provided to a member because the 
member is totally and permanently disabled at the time the 
member’s retirement benefits commence to be paid) are lifetime 
retirement benefits provided in respect of one or more of the fol- 
lowing periods, namely, 


(i) a period throughout which the member is employed in 
Canada by, and receives remuneration from, an employer 
who participates in the plan, 


(1i) a period throughout which the member was employed in 
Canada by, and received remuneration from, a predecessor 
employer to an employer who participates in the plan, 


(iii) an eligible period of temporary absence of the member 
with respect to an employer who participates in the plan or a 
predecessor employer to such an employer, 


(iv) a period of disability of the member subsequent to a pe- 
riod described in subparagraph (i) where, throughout such 
part of the period of disability as is after 1990, the member is 
not connected with an employer who participates in the plan, 


(v) a period in respect of which 


(A) benefits that are attributable to employment of the 
member with a former employer accrued to the member 
under a defined benefit provision of another registered 
pension plan, or 


(B) contributions were made by or on behalf of the mem- 
ber under a money purchase provision of another regis- 
tered pension plan, 


where the member has ceased to be a member of that other 
plan, 


(vi) a period throughout which the member was employed in 
Canada by a former employer where the period was an eligi- 
bility period for the participation of the member in another 
registered pension plan, and 


(vii) a period acceptable to the Minister throughout which the 
member is employed outside Canada; 


(b) benefit accruals after pension commencement — 
benefits are not provided under the provision (in this paragraph 
referred to as the “particular provision”) to a member in respect 
of a period that is after the day on which retirement benefits 
commence to be paid to the member under a defined benefit pro- 
vision of 


(i) the plan, or 
(ii) any other registered pension plan if 


(A) an employer who participated under the particular 
provision for the benefit of the member, or 


(B) an employer who does not deal at arm’s length with 
an employer referred to in clause (A) 
has participated under the defined benefit provision of the 
other plan for the benefit of the member; 


(c) early retirement — where lifetime retirement benefits 
commence to be paid under the provision to a member at any 
time before 


(1) in the case of a member whose benefits are provided in 
tespert of employment in a public safety occupation, the ear- 
lest of 


(A) the day on which the member attains 55 years of age, 
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(B) the day on which the member has 25 years of early 
retirement eligibility service in relation to the provision, 


(C) the day on which the aggregate of the member’s age 
(measured in years, including any fraction of a year) and 
years of early retirement eligibility service in relation to 
the provision is equal to 75, and 


(D) if the member was not, at any time after 1990, con- 
nected with any employer who has participated in the 
plan, the day on which the member becomes totally and 
permanently disabled, and 


(i) in any other case, the earliest of 
(A) the day on which the member attains 60 years of age, 


(B) the day on which the member has 30 years of early 
retirement eligibility service in relation to the provision, 


(C) the day on which the aggregate of the member’s age 
(measured in years, including any fraction of a year) and 
years of early retirement eligibility service in relation to 
the provision is equal to 80, and 


(D) if the member was not, at any time after 1990, con- 
nected with any employer who has participated in the 
plan, the day on which the member becomes totally and 
permanently disabled, 


the amount (expressed on an annualized basis) of lifetime retire- 
ment benefits payable to the member for each calendar year does 
not exceed the amount determined for the year by the formula 


XX (1 -.0025 x Y) 
where 


X is the amount (expressed on an annualized basis) of lifetime 
retirement benefits that would be payable to the member for 
the year if the benefits were determined without a reduction 
computed by reference to the member’s age, duration of ser- 
vice, or both, and without any other similar reduction, and 


Y is the number of months in the period from the day on which 
lifetime retirement benefits commence to be paid to the 
member to the earliest of the days that would be determined 
under clauses (i)(A) to (C) or (ii)(A) to (C), as the case may 
be, if the member continued in employment with an em- 
ployer who participates in the plan, 


and, for the purposes of this paragraph, 
(111) “early retirement eligibility service” of a member in rela- 


tion to a defined benefit provision of a pension plan means 
one or more periods each of which is 


(A) a period that is pensionable service of the member 
under the provision, or 
(B) a period throughout which the member was employed 
by an employer who has participated in the plan or by a 
predecessor employer to such an employer, and 
(iv) “years of early retirement eligibility service” of a mem- 
ber in relation to a defined benefit provision of a pension 
plan means the aggregate of all amounts each of which is the 
duration (measured in years, including any fraction of a year) 
of a period that is early retirement eligibility service of the 
member in relation to the provision; 
(d) increased benefits for disabled member — where the 
amount of lifetime retirement benefits provided under the provi- 
sion to a member depends on whether the member is physically 


or mentally impaired at the time (in this paragraph referred to as 
the “time of commencement”) at which retirement benefits 


under the provision commence to be paid to the member, 
(i) the amount of lifetime retirement benefits payable if the 
member 
(A) is not totally and permanently disabled at the time of 
commencement, or 
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(B) is totally and permanently disabled at the time of 
commencement and was, at any time after 1990, con- 
nected with an employer who has participated in the plan 


satisfies the limit that would be determined by the formula 
set out in paragraph (c) if the member were not impaired at 
the time of commencement, and 


(it) the amount of lifetime retirement benefits payable for.a 
particular month to the member if subparagraph (i) is not ap- 
plicable does not exceed the amount that is determined for 
the particular month by the formula 


(A +B) 
12 <C 


where 


A is the amount (expressed on an annualized basis) of life- 
time retirement benefits that have accrued under the pro- 
vision to the member to the time of commencement, de- 
termined as if the member were not impaired at the time 
of commencement and without any reduction computed 
by reference to the member’s age, duration of service, or 
both, and without any other similar reduction, 


B is, in the case of a member who attains 65 years of age 
before the time of commencement, nil, and, otherwise, the 
amount, if any, by which the lesser of 


(A) the amount (expressed on an annualized basis) of 
lifetime retirement benefits that could reasonably be 
expected to have accrued to the member to the day on 
which the member would have attained 65 years of 
age if the member had survived to that day and contin- 
ued in employment and if the member’s rate of remu- 
neration had not increased after the time of com- 
mencement, and 


(B) the amount, if any, by which the Year’s Maximum 
Pensionable Earnings for the calendar year that in- 
cludes the time of commencement exceeds such 
amount as is required by the Minister to be determined 
in respect of benefits provided to the member under 
other benefit provisions of the plan and under benefit 
provisions of other registered pension plans 


exceeds the amount determined for A, and 


C is the greatest of all amounts each of which is the ratio of 
the Consumer Price Index for a month not before the 
month that includes the time of commencement and not 
after the particular month, to the Consumer Price Index 
for the month that includes the time of commencement: 


(e) pre-1991 benefits — all benefits provided under the provi- 
sion in respect of periods before 1991 are acceptable to the Min- 
ister and, for the purposes of this condition, any benefits in re- 
spect of periods before 1991 that become provided after 1988 
with respect to a member who is connected with an employer 
who participates in the plan or was so connected at any time 
before the benefits become provided shall, unless the Minister is 
notified in writing that the benefits are provided with respect to 
the member, be deemed to be unacceptable to the Minister; 


(f) determination of retirement benefits — the amount of 
retirement benefits provided under the provision to a member is 
determined in such a manner that the member’s pension credit 
(as determined under Part LX XXIII) under the provision for a 
calendar year with respect to an employer is determinable at the 
end of the year; 


(g) benefit accrual rate — if the amount of lifetime retire- 
ment benefits provided under the provision to a member is deter- 
mined, in part, by multiplying the member’s remuneration (or a 
function of the member’s remuneration) by an annual benefit ac- 
crual rate, or in a manner that is equivalent to that calculation, 
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the annual benefit accrual rate or the equivalent annual benefit 
accrual rate does not exceed 


(i) in the case of a member whose benefits are provided in 
respect of employment in a public safety occupation and for 
whom the formula for determining the amount of the lifetime 
retirement benefits can reasonably be considered to take into 
account public pension benefits, 2.33 per cent, and 


(11) in any other case, 2 per cent; 


(h) increase in accrued benefits — where the amount of 
lifetime retirement benefits provided to a member in respect of a 
calendar year depends on 


(1) the member’s remuneration in subsequent years, or 


(11) the average wage (or other general measure of wages and 
salaries) for subsequent years, 


and this condition has not been waived by the Minister, the 
formula for determining the amount of lifetime retirement bene- 
fits is such that 


(111) the percentage increase from year to year in the amount 
of lifetime retirement benefits that accrued to the member in 
respect of the year can reasonably be expected to approxi- 
mate or be less than the percentage increase from year to 
year in the member’s remuneration or in the average wage 
(or other general measure of wages and salaries), as the case 
may be, or 


(iv) the condition in subparagraph (iii) is not satisfied only by 
reason that the formula can reasonably be considered to have 
been designed taking into account the public pension benefits 
payable to members, 


and, for the purposes of this condition, where in determining the 
amount of lifetime retirement benefits provided under the provi- 
sion to a member there is deducted an amount described in sub- 
paragraph (j)(i), it shall be assumed that the amount so deducted 
is nil; 

(i) where the amount of lifetime retirement benefits provided to 
a member in respect of a calendar year depends on the member’s 
remuneration in other years, the formula for determining the 
amount of the lifetime retirement benefits is such that any in- 
crease in the amount of lifetime retirement benefits that accrued 
to the member in respect of the year that is attributable to in- 
creased remuneration is primarily attributable to an increase in 
the rate of the member’s remuneration; 


(j) offset benefits — where 


(i) in determining the amount of lifetime retirement benefits 
provided under the provision to a member there is deducted 


(A) the amount of lifetime retirement benefits provided to 
the member under a benefit provision of a registered pen- 
sion plan, or 


(B) the amount of a lifetime annuity that is provided to 
the member under a deferred profit sharing plan, and 


(ii) a single amount is paid in full or partial satisfaction of the 
member’s entitlement to benefits under the benefit provision 
referred to in clause (i)(A) or the deferred profit sharing plan 
referred to in clause (i)(B), 


the amount that is so deducted in determining the amount of the 
member’s lifetime retirement benefits under the defined benefit 
provision includes the amount of lifetime retirement benefits or 
lifetime annuity that may reasonably be considered to have been 
forgone as a consequence of the payment of the single amount; 


(k) bridging benefits — cross-plan restriction — bridg- 
ing benefits are not paid under the provision to a member who 
receives bridging benefits under another defined benefit provi- 
sion of the plan (in this paragraph referred to as the “particular 
plan”) or under a defined benefit provision of another registered 
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pension plan, except that this condition is not applicable where it 
is waived by the Minister or where 


(i) bridging benefits are paid to the member under only one 
defined benefit provision of the particular plan, 


(ii) the decision to provide bridging benefits under the partic- 
ular plan to the member was not made by the member, by 
persons with whom the member does not deal at arm’s length 
or by the member and such persons, and 


(iii) each employer who has participated in any registered 
pension plan (other than the particular plan) under a defined 
benefit provision of which the member receives bridging 
benefits 


(A) has not participated in the particular plan, and 


(B) has always dealt at arm’s length with each employer 
who has participated in the particular plan, 


and, for the purposes of this paragraph, bridging benefits pro- 
vided under a defined benefit provision of a registered pension 
plan to the member do not include benefits that are provided on 
a basis no more favourable than an actuarially equivalent basis 
in lieu of all or a proportion of the benefits that would otherwise 
be payable under the provision with respect to the member; and 


(1) division of benefits on breakdown of the marriage or 
common-law partnership — if, by reason of a provision of a 
law described in subparagraph 8501(5)(b)(ii), an individual who 
is a spouse or common-law partner or former spouse or com- 
mon-law partner of a member becomes entitled to receive all or 
a portion of the benefits that would otherwise be payable under 
the defined benefit provision to the member, and paragraph 
8501(5)(d) applies with respect to the benefits, 


(i) the present value of benefits provided under the provision 
with respect to the member (including, for greater certainty, 
benefits provided with respect to the individual) is not in- 
creased as a consequence of the individual becoming so enti- 
tled to benefits, and 


(ii) the benefits provided under the provision to the member 
are not, at any time, adjusted to replace, in whole or in part, 
the portion of the member’s benefits to which the individual 
has become entitled. 


Related Provisions: Reg. 8500(7) — Amounts allocated under money purchase 
provision deemed to be contribution; Reg. 8501(2)(b) — Revocation of plan for failure 
to comply with conditions; Reg. 8503(13) — Statutory pension plans — special rules; 
Reg. 8510(5) — Special rules —multi-employer plan; Reg. 8510(6) — Special 
rules — specified multi-employer plan; Reg. 8510(8) — Purchase of additional bene- 
fits — specified multi-employer plan. 


History: Subpara. 8503(3)(g)(i) amended by P.C. 2005-1508, s. 27, August 31, 2005, 
Canada Gazette, Part Il, September 21, 2005, applicable after 2004. 


Para. 8503(3)(g) amended by P.C. 2003-1920, s. 1, December 3, 2003, Canada Ga- 
zette, Part Il, December 17, 2003, applicable after 2002. 


Para. 8503(3)(1) amended by P.C. 2001-957, subsec. 11(7), May 31, 2001, Canada Ga- 
zerte, Part I, June 20, 2001, applicable to 2001 er seg., except that if a taxpayer and a 
person have jointly elected pursuant to s. 144 of the Modernization of Benefits and 
Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 taxation year, 


the amendment applies to the taxpayer and the person in respect of the applicable taxa- 
tion year et seq. 


The closing words of para. 8503(3)(k) amended by P.C. 2001-153, subsec. 6(11), Janu- 


ary 30, 2001, Canada Gazette, Part II, February 14, 2001, applicable after June 4, 
1997. 


Information Circulars: 72-13R8: Employees’ pension plans; 98-2: Prescribed com- 
pensation for RPPs, paras. 8, 32. 


Registered Plans Directorate Newsletters: 92-8R (eligible service); 92-12 (com- 
mutation and opting out of a pension plan); 93-2 (foreign service newsletter); 99-1 
(proportionality condition for pre-1990 pension benefits); 2000-1 (foreign service 
newsletter update). 
Registered Pension Plans Technical Manual: §1.40 (totally and permanently 
disabled); §10.1-§10.12 (conditions applicable to benefits). 
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(4) Additional conditions — For the purposes of section 8501, 
the following conditions are applicable in respect of each defined 
benefit provision of a pension plan: 


(a) member contributions — where members are required or 
permitted to make contributions under the provision, 


(i) the aggregate amount of current service contributions to 
be made by a member in respect of a calendar year after 
1990, no part of which is a period of disability or an eligible 
period of reduced pay or temporary absence of the member, 
does not exceed the lesser of 


(A) 9 per cent of the aggregate of all amounts each of 
which is the member’s compensation for the year from an 
employer who participates in the plan in the year for the 
benefit of the member, and 


(B) the aggregate of $1,000 and 70 per cent of the agegre- 
gate of all amounts each of which is the amount that 
would be the member’s pension credit (as determined 
under Part LXXXIII) for the year under the provision 
with respect to an employer if section 8302 were read 
without reference to paragraphs (2)(b) and (3)(g) thereof, 


(ii) the method for determining current service contributions 
to be made by a member in respect of a calendar year that 
includes a period of disability or an eligible period of re- 
duced pay or temporary absence of the member (referred to 
in this subparagraph as a “period of reduced services”) is 
consistent with that used for determining contributions in re- 
spect of years described in subparagraph (i), except that the 
member may be permitted or required to make, in respect of 
a period of reduced services, current service contributions 
not exceeding the amount reasonably necessary to fund the 
member’s benefits in respect of the period of reduced ser- 
vices, and 


(ili) the aggregate amount of contributions to be made by a 
member in connection with benefits that, as a consequence of 
a transaction, event or circumstance occurring at a particular 
time, become provided under the provision in respect of peri- 
ods before that time does not exceed the amount reasonably 
necessary to fund such benefits; 


(b) pre-payment of member contributions — the contri- 
butions that are made under the provision by a member in re- 
spect of a calendar year are not paid before the year; 


(c) reduction in benefits and return of contributions — 
where the plan is not established by an enactment of Canada or a 
province, it includes a stipulation that permits, for the purpose of 
avoiding revocation of the registration of the plan, 


(i) the plan to be amended at any time to reduce the benefits 
provided under the provision with respect to a member, and 


(ii) a contribution that is made under the provision by a 
member or an employer to be returned to the person who 
made the contribution 


which stipulation may provide that an amendment to the plan, or 
a return of contributions, is subject to the approval of the author- 
ity administering the Pension Benefits Standards Act, 1985 or a 
similar law of a province; 


(d) undue deferral of payment — each single amount that is 
payable after the death of a member is paid as soon as is practi- 
cable after the member’s death (or, in the case of a single 
amount permitted by reason of paragraph (2)(), after all other 
benefits have been paid); 


(e) evidence of disability — where additional lifetime retire- 
ment benefits are provided under the provision to a member be- 
cause the member is totally and permanently disabled, the addi- 
tional benefits are not paid before the plan administrator has 
received from a medical doctor who is licensed to practise under 
the laws of a province or of the place where the member resides 
a written report providing the information on the medical condi- 
tion of the member taken into account by the administrator in 
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determining that the member is totally and permanently dis- 
abled; and 


(f) where lifetime retirement benefits are provided under the 
provision to a member in respect of a period of disability of the 
member, the benefits, to the extent that they would not be in 
accordance with paragraph (3)(a) if that paragraph were read 
without reference to subparagraph (iv) thereof, are not paid 
before the plan administrator has received from a medical doctor 
who is licensed to practise under the laws of a province or of the 
place where the member resides a written report providing the 
information on the medical condition of the member taken into 
account by the administrator in determining that the period is a 
period of disability. 
Related Provisions: Reg. 8501(2)(b) — Revocation of plan for failure to comply 
with conditions; Reg. 8503(5) — Minister may waive member contribution conditions; 
Reg. 8509(10.1) — Conditions inapplicable for pre-1992 plans; Reg. 8510(6) — Spe- 
cial rules — specified multi-employer plan. 
History: Para. 8503(4)(c) amended by P.C. 1995-17, subsec. 11(3), January 11, 1995, 
Canada Gazette, Part Il, January 25, 1995, applicable after 1988. 
Paras. 8503(4)(e) and (f) repealed and substituted by P.C. 1995-17, subsecs. 11(4) and 
(5), January 11, 1995, Canada Gazette, Part II, January 25, 1995, The repeal of former 
paras. (e) and (f) is applicable after 1988 and new paras. (e) and (f) are applicable with 
respect to benefits that commence to be paid after April 5, 1994. 


Registered Plans Directorate Newsletters: 96-3 (flexible pension plans); 04-1 
(transfer from a defined benefit provision). 


Registered Pension Plans Technical Manual: $1.20 (eligible period of reduced 
pay); $11.1-§$11.5 (additional contributions). 


(5) Waiver of member contribution conditions — The Min- 
ister may waive the conditions in paragraph (4)(a) where member 
contributions under a defined benefit provision of a pension plan 
are determined in a manner acceptable to the Minister and it is rea- 
sonable to expect that, on a long-term basis, the aggregate of the 
regular current service contributions made under the provision by 
all members will not exceed ' of the amount that is required to 
fund the aggregate benefits in respect of which those contributions 
are made. 


Registered Pension Plans Technical Manual: $11.6 (waiver of member contri- 
bution condition). 


(6) Pre-retirement death benefits — A pension plan may pro- 
vide, in the case of a member who dies before retirement benefits 
under a defined benefit provision of the plan commence to be paid 
to the member but after becoming eligible to have retirement bene- 
fits commence to be paid, benefits under the provision to the benefi- 
ciaries of the member where the benefits would be in accordance 
with subsection (2) if retirement benefits under the provision had 
commenced to be paid to the member immediately before the mem- 
ber’s death. 

Related Provisions: Reg. 8501(3) — Conditions inapplicable where inconsistent 
with 8503(6). 

Registered Pension Plans Technical Manual: §11.7 (pre-retirement death 
benefits). 


(7) Commutation of lifetime retirement benefits — Where a 
pension plan permits a member to receive a single amount in full or 
partial satisfaction of the member’s entitlement to lifetime retire- 
ment benefits under a defined benefit provision of the plan, the fol- 
lowing rules apply: 
(a) the condition in subparagraph (2)(b)(i) that the payment of 
bridging benefits under the provision not commence before life- 
time retirement benefits commence to be paid under the provi- 
sion to the member is not applicable where, before the member’s 
lifetime retirement benefits commence to be paid, a single 
amount is paid in full satisfaction of the member’s entitlement to 
the lifetime retirement benefits; and 


(b) such part of the member’s lifetime retirement benefits as re- 
mains payable after a single amount is paid in full satisfaction of 
the member’s entitlement to lifetime retirement benefits that 
would otherwise be payable after the member attains a particular 
age shall be deemed, for the purposes of the conditions in this 
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section, to be lifetime retirement benefits and not to be bridging 
benefits. 


Registered Pension Plans Technical Manual: §11.8 (commutation of lifetime 
retirement benefits). 


(7.1) Bridging benefits and election — Where a pension plan 
permits a member, or a spouse or common-law partner or former 
spouse or common-law partner of the member, to elect to receive 
benefits described in any of paragraphs (2)(b), (1) or (1.1) under a 
defined benefit provision of the plan on a basis no more favourable 
than an actuarially equivalent basis in lieu of all or a proportion of 
the benefits that would otherwise be payable under the provision 
with respect to the member, the following rules apply: 


(a) the condition in subparagraph (2)(b)(i) that the payment of 
bridging benefits under the provision not commence before life- 
time retirement benefits commence to be paid under the provi- 
sion to the member does not apply if, as a consequence of the 
election, no lifetime retirement benefits remain, payable under 
the provision to the member; and 


(b) for the purpose of determining whether retirement benefits 
provided under the provision to beneficiaries of the member are 
in accordance with paragraphs (2)(c), (d) and (k), the election 
may be disregarded. 
History: The words “spouse or former spouse” replaced with “‘spouse or common-law 
partner or former spouse or common-law partner” in the opening words of subsec. 
8503(7.1), by P.C. 2001-957, para. 15(c), May 31, 2001, Canada Gazette, Part II, June 
20, 2001, applicable to 2001 er seq., except that if a taxpayer and a person have jointly 
elected pursuant to s. 144 of the Modernization of Benefits and Obligations Act (S.C. 
2000, c. 12), in respect of the 1998. 1999 or 2000 taxation year, the amendment applies 
to the taxpayer and the person in respect of the applicable taxation year ef seq. 


Subsec. 8503(7.1) added by P.C. 2001-153, subsec. 6(12), January 30, 2001, Canada 
Gazette, Part II, February 14, 2001, applicable after June 4, 1997. 


Registered Pension Plans Technical Manual: §11.9 (bridging benefits and 
elections). 


(8) Suspension or cessation of pension — A pension plan 
may provide for 


(a) the suspension of payment of a member’s retirement benefits 
under a defined benefit provision of the plan where 


(i) the retirement benefits payable to the member after the 
suspension are not altered by reason of the suspension, or 


(ii) subsection (9) is applicable in respect of the member’s 
retirement benefits; and 


(b) the cessation of payment of any additional benefits that are 
payable to a member under a defined benefit provision of the 
plan because of a physical or mental impairment of the member 
or the termination of the member’s employment under a down- 
sizing program (within the meaning assigned by subsection 
8505(1)). 


Related Provisions: Reg. 8501(3)— Conditions inapplicable where inconsistent 
with 8503(8). 


History: Para. 8503(8)(b) amended by P.C. 1995-17, subsec. 11(6), January 11, 1995, 
Canada Gazette, Part Il, January 25, 1995, applicable after 1988. 


Registered Pension Plans Technical Manual: $11.10 (suspension or cessation of 
election). 


(9) Re-employed member — Subject to subsection (10), where 
a pension plan provides, in the case of a member who becomes an 
employee of a participating employer after the member’s retirement 
benefits under a defined benefit provision of the plan have com- 
menced to be paid, that 


(a) payment of the member’s retirement benefits under the pro- 
vision is suspended while the member is employed by a partici- 
pating employer, and 


(b) the amount of retirement benefits payable to the member af- 
ter the suspension is redetermined 


(i) to include benefits in respect of all or any part of the pe- 
riod throughout which payment of the member’s benefits was 
suspended, 


Income Tax Regulations 


(i.1) where the retirement benefits payable under the provi- 
sion to the member after the suspension are not adjusted by 
any cost-of-living or similar adjustments in respect of the pe- 
riod throughout which payment of the member’s benefits was 
suspended, to take into account the member’s remuneration 
from the employer for the period throughout which payment 
of the benefits was suspended, 


(ii) where the member was totally and permanently disabled 
at the time the member’s retirement benefits commenced to 
be paid, to include benefits in respect of all or a part of the 
period of disability of the member, 


(iii) where the amount of the member’s retirement benefits 
was previously determined with a reduction computed by ref- 
erence to the member’s age, duration of service, or both, or 
with any other similar reduction, by redetermining the 
amount of the reduction, or 


(iv) where payment of the member’s retirement benefits re- 
sumes after the member attains 65 years of age, by applying 
an adjustment for the purpose of compensating, in whole or 
in part, for the payments forgone by the member after attain- 
ing 65 years of age, 
the following rules apply: 
(c) the condition in paragraph (3)(b) is not applicable in respect 
of benefits provided under the provision to the member in re- 
spect of a period throughout which payment of the member’s 
benefits is suspended, 


(d) where the member was totally and permanently disabled at 
the time the member’s retirement benefits commenced to be 
paid, the condition in paragraph (3)(b) is not applicable in re- 
spect of benefits provided under the provision to the member in 
respect of a period of disability of the member, 

(e) the conditions in paragraphs (2)(b) and (3)(c) and (d) and 
section 8504 are applicable in respect of benefits payable under 
the provision to the member after a suspension of the member’s 
retirement benefits as if the member’s retirement benefits had 
not previously commenced to be paid, and 


(f) for the purpose of paragraph 8502(c) as it applies in respect 
of benefits provided under the provision on the death of the 
member during or after a period throughout which payment of 
the member’s benefits is suspended, subsections (2) and (6) are 
applicable as if the member’s retirement benefits had not com- 
menced to be paid before the period. 


History: Subpara. 8503(9)(b)(i.1) added by P.C. 1995-17, subsec. 11(7), January 11, 
1995, Canada Gazette, Part Il, January 25, 1995, applicable after 1988. 


Registered Pension Plans Technical Manual: §11.11 (re-employed member). 


(10) Re-employed member — special rules not applica- 
ble — Subsection (9) does not apply in respect of benefits provided 
under a defined benefit provision of a pension plan to a member 
unless the terms of the plan that provide for the redetermination of 
the amount of the member’s retirement benefits do not apply where 
retirement benefits have, at any time, been paid under the provision 
to the member while the member was an employee of a participat- 
ing employer. 

Registered Pension Plans Technical Manual: §11.12 (re-employed member — 
rules not applicable). 


(11) Re-employed member — anti-avoidance — Where a 
member of a registered pension plan has become an employee of a 
participating employer after the member’s retirement benefits under 
a defined benefit provision of the plan have commenced to be paid 
and it is reasonable to consider that one of the main reasons for the 
employment of the member is to enable the member to benefit from 
terms of the plan that provide for a redetermination of the amount 
of the member’s retirement benefits provided in respect of a period 
before the benefits commenced to be paid, the plan becomes a revo- 
cable plan at the time the payment of the member’s benefits 
resumes. 


Registered Pension Plans Technical Manual: §11.13 (re-employed member — 
anti-avoidance). 
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Part LXXXV — Registered Pension Plans 


(12) Limits dependent on Consumer Price Index — Benefits 
provided under a defined benefit provision of a pension plan that 
are benefits to which a condition in any of subparagraphs (2)(b)(ii) 
and (e)(v) and (vi) and (3)(d)(ii) is applicable shall be deemed to 
comply with the condition where they would so comply if the Con- 
sumer Price Index ratio computed as part of the formula that applies 
for the purpose of the condition were teplaced by a substantially 
similar measure of the change in the Consumer Price Index. 


Registered Pension Plans Technical Manual: $11.14 (limits dependent on Con- 
sumer Price Index). 


(13) Statutory plans — special rules — Notwithstanding sub- 
section (3), 
(a) for the purposes of the condition in paragraph (3)(b) as it 
applies in respect of benefits provided under the pension plan 
established by the Public Service Superannuation Act, the refer- 
ence to “any other registered pension plan” in subparagraph 
(3)(b)(@i) does not include the pension plans established by the 
Canadian Forces Superannuation Act and the Royal Canadian 
Mounted Police Superannuation Act; and 
(b) the condition in paragraph (3)(c) does not apply in respect of 
benefits provided under the pension plan established by the Ca- 
nadian Forces Superannuation Act. 


Registered Pension Plans Technical Manual: §11.15 (statutory plans — spe- 
cial rules). 


(14) Artificially reduced pension adjustment — Where 
(a) the amount of lifetime retirement benefits provided under a 
defined benefit provision of a registered pension plan to a mem- 
ber depends on the member’s remuneration, 
(b) remuneration (in this subsection referred to as “excluded re- 
muneration”) of certain types is disregarded for the purpose of 
determining the amount of the member’s lifetime retirement be- 
nefits, and 
(c) it can reasonably be considered that one of the main reasons 
that remuneration in the form of excluded remuneration was 
paid to the member by an employer at any time was to artifi- 
cially reduce a pension credit of the member under the provision 
with respect to the employer, 

the following rules apply for the purposes of the conditions in sub- 

section 8504(1): 
(d) the member shall be deemed to have been connected with the 
employer while the member was employed by the employer, and 
(e) the member shall be deemed not to have received such remu- 
neration as is excluded remuneration. 


Registered Pension Plans Technical Manual: §1.14 (connected person); §11.16 
(artificially reduced pension adjustment). 


(15) Past service employer contributions — Where 
(a) a contribution that is made by an employer to a registered 
pension plan is made, in whole or in part, in respect of benefits 
(in this subsection referred to as “past service benefits”) pro- 
vided under the plan to a member in respect of a period before 
1990 and before the calendar year in which the contribution is 
made, 
(b) the contribution is made 
(i) after December 10, 1989, or 
(ii) before December 10, 1989 where the contribution. has 
not, before that date, been approved by the Minister under 
paragraph 20(1)(s) of the Act, and 
(c) it is reasonable to consider that all or substantially all of such 
portion of the contribution as is in respect of past service bene- 
fits was paid by the employer, with the consent of the member, 
in lieu of a payment or other benefit to which the member would 
otherwise be entitled, 
the plan becomes, for the purposes of paragraph 147.1(11)(c) of the 
yon a revocable plan on jon ‘ee of December 11, 1989 and the day 
immediately before the day on which the contribution is made. 
Related Provisions: Reg. 8505(8) — Exemption from past service contribution rule. 
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Registered Pension Plans Technical Manual: §11.17 (past service employer 
contribution). 


Definitions [Reg. 8503]: “additional bridging benefits” — Reg. 8503(2)(1); “addi- 
tional death benefits” —Reg. 8503(2)(k); “administrator” — ITA 147.1(1); “aggre- 
gate” —Reg. 8509(2)(c)(i); “amount” — Reg. 8509(2)(c)(ii); “annuity” —ITA 
248(1); “any other registered pension plan” — Reg. 8503(13)(a); “‘arm’s length” — 
ITA 251(1); “average wage” —ITA 147.1(1); “beneficiary”, “benefit provision’? — 
Reg. 8500(1); “benefit year” — Reg. 8504(6): “benefits” — Reg. 8501(5)(c); “bridging 
benefits” — Reg. 8500(1), 8503(7)(b); “bridging period” — Reg. 8504(5): “Can- 
adae =A 255! Interpretation Act 35(1): “commencement” — Interpretation Act 
35(1); “compensation” —ITA 147.1(1): “compensation year’’— Reg. 8504(2)(b)J: 
“connected” — Reg. 8500(3); “consequence of the death”, “consequence of the mem- 
ber’s death” — ITA 248(8): “Consumer Price Index” — Reg. 8500(1); “continued re- 
tirement benefits” — Reg. 8503(2)(c); “contribution”? — Reg. 8501(6), (7); “death ben- 
efit’ —ITA 248(1); “deferred profit sharing plan” —ITA 147(1), 248(1):; “defined 
benefit provision” —ITA 147.1(1), Reg 8504(9); “dependant” — Reg. 8500(1); “early 
retirement eligibility service” — Reg. 8503(3)(c)(iii); “eligible period of reduced pay”, 


“eligible period of temporary absence”, “eligible survivor benefit period” — Reg. 
8500(1); “employed”, “employee”, “employer”, “employment” —ITA 248(1): “‘ex- 
cluded remuneration” — Reg. 8503(14)(b); “highest average compensation” — Reg. 


8504(2); “individual” —ITA 248(1); “lifetime retirement benefits” — Reg. 8500(1), 
8503(7)(b), 8504(6); “member” — ITA 147.1(1); “member’s total indexed compensa- 
tion” — Reg. 8504(2); “Minister” — ITA 248(1): “money purchase provision” — ITA 
147.1(1);, “month” — Interpretation Act: 35(1); “net contribution account” — Reg. 
8503(1); “participating employer’—ITA 147.1(1); “particular __ plan” — Reg. 
8503(3)(k); “particular provision” — Reg. 8503(3)(b); “past service benefits” — Reg. 
8503(15)(a); “payment year” —Reg. 8504(6)(a); “pension credit” — Reg. 8301, 
8308.1(2)-(4), 8308.3(2), (3); “pensionable service”, “period of disability” — Reg. 
8500(1); “period of reduced services” — Reg. 8503(4)(a)(ii); “person” —ITA 248(1): 
“predecessor employer” — Reg. 8500(1); “property” — ITA 248(1); “province” — In- 
terpretation Act 35(1); “public pension benefits”, “public safety occupation” — Reg. 
8500(1); “registered pension plan” —ITA 248(1); “registered retirement income 
fund” — ITA 146.3(1), 248(1); “registered retirement savings plan” ITA 146(1), 
248(1); “related” —ITA 251(2)-(6); “retirement benefits” — Reg. 8500(1); “single 
amount” —ITA 147.1(1); “specified year’ — Reg. 8504(1)(a)(i); “spouse” — Reg. 
8500(5); “surplus” — Reg. 8500(1); “surviving spouse: benefits” —Reg. 8503(2)(f); 
“survivor retirement’ benefits” — Reg. 8503(2)(d), (e); “temporary absence” — Reg. 
8500(1)“eligible period of temporary absence”; “time of commencement” — Reg. 
8503(3)(d); “totally and permanently disabled” — Reg. 8500(1); “writing” — Interpre- 
tation Act 35(1); “written” — Interpretation Act 35(1)“writing”; “year of commence- 
ment” — Reg. 8504(1)(a), 8504(2); “Year’s Maximum Pensionable Earnings” — Reg. 
8500(1); “years of early retirement eligibility service” — Reg. 8503(3)(c)(iv). 


8504. Maximum benefits — (1) Lifetime retirement bene- 
fits — For the purposes of subparagraph 8502(c)(i), the following 
conditions are applicable in respect of the lifetime retirement bene- 
fits provided to a member under a defined benefit provision of a 
pension plan: 
(a) the amount (expressed on an annualized basis) of lifetime 
retirement benefits payable to the member for the calendar year 
(in this paragraph referred to as the “year of commencement”) in 
which the lifetime retirement benefits commence to be paid does 
not exceed the aggregate of 


(i) the aggregate of all amounts each of which is, in respect 
of a calendar year after 1990 (in this paragraph referred to as 
a “specified year”) in which the member was, at any time, 
connected with an employer who participated in the plan in 
the year for the benefit of the member, the lesser of 


(A) the amount determined by the formula 
B 
02x AX= 
C 
where 


A is the aggregate of all amounts each of which is the 
member’s compensation for the specified year from an 
employer who participated under the provision in the 
year for the benefit of the member, 


B. is the greatest of all amounts each of which is the av- 
erage wage for a calendar year not before the specified 
year and not after the year of commencement, and 


C is the average wage for the specified year, and 
(B) the amount determined by the formula 
DXE 


where 
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D is the defined benefit limit for the year of commence- 
ment, and 


E_ is the fraction of the specified year that is pensionable 
service of the member under the provision, and 


(ii) the amount determined by the formula 


FxG 
where 
Fis the lesser of 


(A) 2 per cent of the member’s highest average com- 
pensation (computed under subsection (2)) for the pur- 
pose of the provision, indexed to the year of com- 
mencement, and 


(B) the defined benefit limit for the year of com- 
mencement, and; 


G is the aggregate of all amounts each of which is the dura- 
tion (measured in years, including any fraction of a year) 
of a period that is pensionable service of the member 
under the provision and no part of which is in a specified 
year; and 


(b) the amount of lifetime retirement benefits payable to the 
member for a particular calendar year after the year in which the 
lifetime retirement benefits commence to be paid does not ex- 
ceed the product of 


(i) the aggregate of the amounts determined under subpara- 
graphs (a)(i) and (11), and 


(ii) the greatest of all amounts each of which is the ratio of 


(A) the average Consumer Price Index for a calendar year 
not earlier than the calendar year in which the lifetime re- 
tirement benefits commence to be paid and not later than 
the particular year 


to 


(B) the average Consumer Price Index for the calendar 
year in which the lifetime retirement benefits commence 
to be paid. 
Related Provisions: Reg. 8503(14) — Rules applicable where pension credit artifi- 
cially reduced; Reg. 8504(2)— Meaning of highest average compensation; Reg. 
8504(3) — Alternative compensation rules; Reg. 8504(4) — Part-time employees; Reg. 
8504(10) — Excluded benefits; Reg. 8504(13)— Alternative CPI indexing; Reg. 
8505(7) — Exclusion from maximum pension rules; Reg. 8510(5) — Special rules — 
multi-employer plan. 
Information Circulars: 98-2: Prescribed compensation for RPPs. 


Registered Pension Plans Technical Manual: $12.1 
benefits). 


(lifetime retirement 


(2) Highest average compensation — For the purposes of 
subsection (1) and paragraph 8505(3)(d), the highest average com- 
pensation of a member of a pension plan for the purpose of a de- 
fined benefit provision of the plan, indexed to the calendar year (in 
this subsection referred to as the “year of commencement”) in 
which the member’s retirement benefits under the provision com- 
mence to be paid, is, 


(a) in the case of a member who has been employed for 3 non- 
overlapping periods of 12 consecutive months each by employ- 
ers who participated under the provision for the benefit of the 
member, '/; of the greatest of all amounts each of which is the 
aggregate of the member’s total indexed compensation for the 
purpose of the provision for each of the 36 months in 3 such 
periods throughout which the member was so employed, and 


(b) in any other case, the amount determined by the formula 


x 


I 
where 
H is the aggregate of all amounts each of which is the mem- 


ber’s total indexed compensation for the purpose of the pro- 
vision for a month throughout which the member was em- 
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ployed by an employer who participated under the provision 
for the benefit of the member, and 


I is the number of months for which total indexed compensa- 
tion is included in the amount determined for H, 


and, for the purposes of this subsection, the member’s total indexed 
compensation for a month for the purpose of the provision is the 
amount determined by the formula 

K 


Jx= 
L, 


where 


J is the aggregate of all amounts each of which is such portion of 
the member’s compensation for the calendar year (in this sub- 
section referred to as the “compensation year”) that includes the 
month from an employer who participated under the provision 
for the benefit of the member as may reasonably be considered 
to have been received in the month or to otherwise relate to the 
month, 


K_ is the greatest of all amounts each of which is the average wage 
for a calendar year not before the later of the compensation year 
and 1986 and not after the year of commencement, and 


L is the average wage for the later of the compensation year and 
1986. 


Related Provisions: Reg. 8504(3)— Alternative compensation rules; Reg. 
8504(4) — Part-time employees. 
Registered Pension Plans Technical Manual: §12.2 (highest average 


compensation). 


(3) Alternative compensation rules — Lifetime retirement be- 
nefits provided to a member under a defined benefit provision of a 
pension plan shall be deemed to comply with the conditions in sub- 
section (1) where they would so comply if either or both of the fol- 
lowing rules were applicable: 


(a) determine, for the purpose of subsection (2), the member’s 
compensation from an employer for a calendar year by adding to 
the compensation otherwise determined such portion of the 
amount of each bonus and retroactive increase in remuneration 
paid by the employer to the member after the year as may rea- 
sonably be considered to be in respect of the year and by deduct- 
ing therefrom such portion of the amount of each bonus and ret- 
roactive increase in remuneration paid by the employer to the 
member in the year as may reasonably be considered to be in 
respect of a preceding year; and 


(b) determine, for the purpose of computing the amount J in sub- 
section (2), the portion of the member’s compensation from an 
employer for a calendar year that may reasonably be considered 
to relate to a month in the year by apportioning the compensa- 
tion uniformly over the period in the year in respect of which it 
was paid. 


Registered Pension Plans Technical Manual: §12.3 (alternative compensation 
rules). 


(4) Part-time employees — Where the pensionable service of a 
member under a defined benefit provision of a pension plan in- 
cludes a period throughout which the member rendered services on 
a part-time basis to an employer who participates in the plan, the 
lifetime retirement benefits provided under the provision to the 
member shall be deemed to comply with the conditions in subsec- 
tion (1) where they would so comply or be deemed by subsection 
(3) to so comply if 


(a) for the purpose of determining the amount J in subsection 
(2), the member’s compensation from an employer for a calen- 
dar year in which the member rendered services on a part-time 
basis to the employer were the amount that it is reasonable to 
expect would have been the member’s compensation for the 
year from the employer if the member had rendered services to 
the employer on a full-time basis throughout the period or peri- 
ods in the year throughout which the member rendered services 
to the employer, and 
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(b) in determining the amount G in subparagraph (1)(a)(ii), the 
duration of each period were multiplied by a fraction (not 
greater than 1) that measures the services rendered by the mem- 
ber throughout the period to employers who participate in the 
plan as a proportion of the services that would have been ren- 
dered by the member throughout the period to such employers 
had the member rendered services on a full-time basis, 


and, for the purposes of this subsection, 


(c) where a member of a pension plan has rendered services 
throughout a period to 2 or more employers who participate in 
the plan, the employers shall be deemed to be, throughout the 
period, the same employer, and 


(d) where a period is 


(1) an eligible period of reduced pay or temporary absence of 
a member of a pension plan with respect to an employer, or 


(ii) a period of disability of the member, 
the member shall be deemed to have 


(ili) rendered services throughout the period on a regular ba- 
sis (having regard to the services rendered by the employee 
before the period) to the employer or employers by whom the 
member was employed before the period, and 


(iv) received remuneration throughout the period at a rate 
commensurate with the member’s rate of remuneration 
before the period. 


Registered Pension Plans Technical Manual: §12.4 (part-time employees). 


(S$) Retirement benefits before age 65 — For the purposes of 
subparagraph 8502(c)(i), the following conditions are applicable in 
respect of retirement benefits payable under a defined benefit provi- 
sion of a pension plan to a member of the plan for the period (in this 
subsection referred to as the “bridging period”) from the time the 
benefits commence to be paid to the time the member attains 65 
years of age: 
(a) the amount (expressed on an annualized basis) of retirement 
benefits payable to the member for that part of the bridging pe- 
riod that is in the calendar year in which the benefits commence 
to be paid does not exceed the amount determined by the 
formula 


(A xB) +(0.25x Cx] 


where 


A is the defined benefit limit for the calendar year in which the 
benefits commence to be paid, 
B is the aggregate of all amounts each of which is the duration 


(measured in years, including any fraction of a year) of a pe- 
riod that is pensionable service of the member under the 


provision, 

C is the average of the Year’s Maximum Pensionable Earnings 
for the year in which the benefits commence to be paid and 
for each of the 2 immediately preceding years, and 


D is the lesser of 35 and the amount determined for B; and 


(b) the amount of retirement benefits (expressed on an annual- 
ized basis) payable to the member for that part of the bridging 
period that is in a particular calendar year after the year in which 
the retirement benefits commence to be paid does not exceed the 
product of 

(i) the amount determined by the formula set out in para- 

graph (a), and 

(ii) the greatest of all amounts each of which is the ratio of 


(A) the average Consumer Price Index for a calendar year 
not earlier than the calendar year in which the retirement 
benefits commence to be paid and not later than the par- 
ticular year 
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to 


(B) the average Consumer Price Index for the calendar 
year in which the retirement benefits commence to be 
paid. 

Related Provisions: Reg. 8504(8) — Rule where benefits provided under multiple 


plans; Reg. 8504(11) — Excluded benefits: Reg. 8504(14) — Alternative CPI index- 
ing; Reg. 8505(7) — Exclusion from maximum pension rules. 


Registered Pension Plans Technical Manual: §12.5 (retirement benefits before 
age 65). 


(6) Pre-1990 benefits —For the purposes of subparagraph 
8502(c)(i), and subject to subsection (7), the lifetime retirement be- 
nefits provided under a defined benefit provision of a pension plan 
to a member of the plan in respect of pensionable service in a par- 
ticular calendar year before 1990 (in this subsection referred to as 
the “benefit year”) are subject to the condition that 


(a) the amount (expressed on an annualized basis) of such life- 
time retirement benefits payable to the member for a particular 
calendar year (in this subsection referred to as the “payment 
year”) 


does not exceed 
(b) the amount determined by the formula 


<x AXBXC 


where 


A is the greater of $1,725 and the defined benefit limit for the 
year in which the benefits commence to be paid, 


Bis the aggregate of all amounts each of which is the duration 
(measured as a fraction of a year) of a period in the benefit 
year that is pensionable service of the member under the pro- 
vision, and 


C is the greatest of all amounts each of which is the ratio of 


(i) the average Consumer Price Index for a calendar year 
not earlier than the calendar year in which the lifetime re- 
tirement benefits commence to be paid and not later than 
the payment year 


to 


(ii) the average Consumer Price Index for the calendar 
year in which the lifetime retirement benefits commence 
to be paid. 
Related Provisions: Reg. 8504(8) — Rule where benefits provided under multiple 
plans; Reg. 8504(12)— Excluded benefits; Reg. 8504(15)— Alternative CPI 
indexing. 
Registered Plans Directorate Newsletters: 95-3 (actuarial report content). 
Registered Pension Plans Technical Manual: §12.6 (pre-1990 benefits). 


(7) Limit not applicable — The condition in subsection (6) is not 
applicable with respect to lifetime retirement benefits provided to 
an individual in respect of periods of pensionable service in a par- 
ticular calendar year if 


(a) at any time before June 8, 1990, a period in the particular 
year was pensionable service of the individual under a defined 
benefit provision of a registered pension plan; 


(b) on June 7, 1990, the individual was entitled, pursuant to an 
arrangement in writing, to be provided with lifetime retirement 
benefits under a defined benefit provision of a registered pen- 
sion plan in respect of a period in the particular year, whether or 
not the individual’s entitlement was conditional upon the indivi- 
dual making contributions under the provision; 


(c) at the commencement of the particular year, a period in a 
preceding year was pensionable service of the individual under a 
defined benefit provision of a registered pension plan, and the 
individual did not, by reason of disability or leave of absence, 
render services in the particular year to an employer who partici- 
pated in the plan with respect to the individual; 
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(d) contributions were made before June 8, 1990 by or on behalf 
of the individual under a money purchase provision of a regis- 
tered pension plan in respect of the year; or 


(e) contributions were made in the year by or on behalf of the 
individual to a deferred profit sharing plan. 
Related Provisions: Reg. 8500(7)— Amounts allocated under money purchase 
provision deemed to be contribution. 
Registered Pension Plans Technical Manual: §12.7 (limit not applicable). 


(8) Cross-plan restrictions — Where an individual is provided 
with benefits under more than one defined benefit provision, the 
determination of whether the benefits provided to the individual 
under a particular defined benefit provision comply with the condi- 
tions in subsections (5) and (6) shall be made on the assumption 
that benefits provided to the individual under each other defined 
benefit provision (other than a provision that is not included in a 
registered pension plan) associated with the particular provision 
were provided under the particular provision. 

Related Provisions: Reg. 8504(9) — Associated defined benefit provisions; Reg. 
8510(5) — Special rules — multi-employer plan. 

Registered Pension Plans Technical Manual: §12.8 (cross-plan restrictions). 


(9) Associated defined benefit provisions — For the pur- 
poses of subsection (8), a defined benefit provision is associated 
with a particular defined benefit provision if 


(a) the provisions are in the same pension plan, or 
(b) the provisions are in separate pension plans and 
(i) there is an employer who participates in both plans, 


(ii) an employer who participates in one of the plans does not 
deal at arm’s length with an employer who participates in the 
other plan, or 


(iii) there is an individual who is provided with benefits 
under both provisions and the individual, or a person with 
whom the individual does not deal at arm’s length, has the 
power to determine the benefits that are provided under the 
particular provision, 


unless it is unreasonable to expect the benefits under the particular 
provision to be coordinated with the benefits under the other provi- 
sion and the Minister has agreed not to treat the other provision as 
being associated with the particular provision. 


Registered Pension Plans Technical Manual: §12.9 (associated defined benefit 
provisions). 


(10) Excluded benefits — For the purpose of determining 
whether lifetime retirement benefits provided under a defined bene- 
fit provision of a pension plan comply with the conditions in sub- 
section (1), the following benefits shall be disregarded: 


(a) additional lifetime retirement benefits payable to a member 
because the member is totally and permanently disabled at the 
time the member’s retirement benefits commence to be paid; 
and , 


(b) additional lifetime retirement benefits payable to a member 
whose retirement benefits commence to be paid after the mem- 
ber attains 65 years of age, where the additional benefits result 
from an adjustment that is made to offset, in whole or in part, 
the decrease in the value of lifetime retirement benefits that 
would otherwise result by reason of the deferral of such benefits 
after the member attains 65 years of age and the adjustment is 
not more favourable than such an adjustment made on an actua- 
rially equivalent basis. 
Registered Pension Plans Technical Manual: §12.10 (excluded benefits). 


(11) [Excluded benefits] — For the purpose of determining 
whether retirement benefits provided under a defined benefit provi- 
sion of a pension plan comply with the conditions in subsection (5), 
the following benefits shall be disregarded: 


(a) additional lifetime retirement benefits described in paragraph 
(10)(a); and 


(b) bridging benefits payable at the election of a member, where 
the benefits are provided on a basis that is not more favourable 
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than an actuarially equivalent basis in lieu of all or a proportion 
of the benefits that would otherwise be payable under the provi- 
sion with respect to the member. 


History: Para. 8504(11)(b) amended by P.C. 2001-153, s. 7, January 30, 2001, Can- 
ada Gazette, Part II, February 14, 2001, applicable after June 4, 1997. 


(12) [Excluded benefits] — For the purpose of determining 
whether lifetime retirement benefits provided under a defined bene- 
fit provision of a pension plan comply with the condition in subsec- 
tion (6), additional lifetime retirement benefits that are described in 
paragraph (10)(b) shall be disregarded. 


(13) Alternative CPI indexing — The lifetime retirement bene- 
fits provided to a member under a defined benefit provision of a 
pension plan shall be deemed to comply with the condition in para- 
graph (1)(b) where they would so comply, or would be deemed by 
subsection (3) or (4) to so comply, if the ratio that is determined 
under subparagraph (1)(b)(ii) were replaced by a substantially simi- 
lar measure of the change in the Consumer Price Index. 


Registered Pension Plans Technical Manual: §12.11 (alternative CPI indexing). 


(14) [Idem] — The retirement benefits provided to a member under 
a defined benefit provision of a pension plan shall be deemed to 
comply with the condition in paragraph (5)(b) where they would so 
comply if the ratio that is determined under subparagraph (5)(b)(i) 
were replaced by a substantially similar measure of the change in 
the Consumer Price Index. 


(15) [Idem] — The lifetime retirement benefits provided to a mem- 
ber under a defined benefit provision of a pension plan shall be 
deemed to comply with the condition in subsection (6) where they 
would so comply if the amount C in the formula set out in para- 
graph (6)(b) were replaced by a substantially similar measure of the 
change in the Consumer Price Index. 


Definitions [Reg. 8504]: “amount” —ITA 248(1); “arm’s length” —ITA 251(1); 


“associated” — Reg. 8504(9); “average Consumer Price Index” — Reg. 8500(1); “av- 
erage wage” —ITA 147.1(1); “benefits” — Reg. 8501(5)(c); “bridging benefits” — 
Reg. 8500(1); “commencement” — Interpretation Act 35(1); “compensation” — ITA 
147.1(1); “connected” — Reg. 8500(3); “Consumer Price Index” — Reg. 8500(1); 


“contribution” — Reg. 8501(6), (7); “deferred profit sharing plan’ —ITA 147(1), 
248(1); “defined benefit limit” — Reg. 8500(1): “defined benefit provision” —ITA 
147.1(1); “eligible period of reduced pay” — Reg. 8500(1); “employed”, “em- 
ployee” — ITA 248(1); “employer” — ITA 248(1), Reg. 8504(4)(c); “highest average 
compensation” — Reg. 8504(2); “individual” — ITA 248(1); “lifetime retirement be- 
nefits’ — Reg. 8500(1); “member” —ITA 147.1(1); “Minister? —ITA 248(1); 
“money purchase provision” —ITA 147.1(1); “month” — /nterpretation Act 35(1); 
“pensionable service”, “period of disability” — Reg. 8500(1); “person”, “registered 
pension plan” —ITA 248(1); “related” —ITA 251(2)-(6); “retirement benefits” — 
Reg. 8500(1); “temporary absence” — Reg. 8500(1)“eligible period of temporary ab- 
sence”; “totally and permanently disabled” — Reg. 8500(1); “writing” — Interpreta- 
tion Act 35(1); “Year’s Maximum Pensionable Earnings” — Reg. 8500(1). 
Registered Plans Directorate Newsletters: 96-1 (changes to retirement savings 
limits). 


8505. Additional benefits on downsizing — (1) Downsizing 
program — For the purposes of this section, “downsizing pro- 
gram” means the actions that are taken by an employer to bring 
about a reduction in the employer’s workforce, including 


(a) the termination of the employment of employees; and 


(b) the payment of amounts and the provision of special benefits 
to employees who elect to or are required to terminate their 
employment. 


Registered Pension Plans Technical Manual: §13.1 (downsizing program). 


(2) Applicability of downsizing rules — For the purposes of 
this section, 


(a) a downsizing program is an approved downsizing program if 
the Minister has approved in writing the application of this sec- 
tion in respect of the program; 


(b) subject to subsection (2.1), an individual is a qualifying indi- 
vidual in relation to an approved downsizing program if 


(i) the employment of the individual is terminated while the 
downsizing program is in effect, 
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(ii) the individual was not, at any time before the termination 
of employment, connected with the employer from whom the 
individual terminated employment, and 


(li) the Minister has approved in writing the application of 
this section to the individual; and 
(c) the specified day is, in respect of an approved downsizing 
program, 
(i) the day that is designated by the Minister in writing for 
the purpose of subparagraph (3)(c)(ii), and 
(i) if no such day has been designated, the day that is 2 years 
after the day on which the Minister approves the application 
of this section in respect of the downsizing program. 


History: The portion of para. 8505(2)(b) before subpara. (i) amended by P.C. 1995-17, 
subsec. 12(1), January 11, 1995, Canada Gazette, Part Il. January 25, 1995, applicable 
with respect to an individual whose employment is terminated after February 14, 1992, 
other than an individual who, on or before that date, 


(a) was notified that the individual’s employment would be terminated after that 
date; or 


(b) elected to terminate employment after that date. 


Registered Pension Plans Technical Manual: §13.2 (applicability of downsizing 
rules). 


(2.1) Qualifying individual — exclusion — An _ individual 
whose employment is terminated under an approved downsizing 
program is not a qualifying individual in relation to the program if, 
at the time the individual’s employment is terminated, it is reasona- 
ble to expect that 
(a) the individual will become employed by, or provide services 
to, 
(i) a person or body of persons from whom the individual 
terminated employment under the downsizing program, or 
(ii)'a person or body of persons that does not deal at arm’s 
length with a person or body of persons referred to in subpar- 
agraph (i), or 
(b) a corporation with which the individual is connected will 
provide services to a person or body of persons referred to in 
paragraph (a) and the individual will be directly involved in the 
provision of the services, 


except that this subsection does not apply with respect to an indivi- 
dual where 


(c) it is reasonable to expect that 
(i) the individual will not be employed or provide services, or 
(ii) if paragraph (b) is applicable, the corporation will not 
provide services, 
for a period exceeding 12 months, and 
(d) the Minister has waived the application of this subsection 
with respect to the individual. 
History: Subsec. 8505(2.1) added by P.C. 1995-17, subsec. 12(2), January 11, 1995, 
Canada Gazette, Part II, January 25, 1995, applicable with respect to an individual 
whose employment is terminated after February 14, 1992, other than an individual 
who, on or before that date, 
(a) was notified that the individual’s employment would be terminated after that 
date; or 
(b) elected to terminate employment after that date. 
Registered Pension Plans Technical Manua!: $13.3 (qualifying individual — 
exclusion). 


(3) Additional lifetime retirement benefits — Lifetime retire- 
ment benefits (in this section referred to as “special retirement be- 
nefits”) that do not comply with the condition in paragraph 
8503(3)(a) may be provided under a defined benefit provision of a 
pension plan to a member of the plan who terminates employment 
after attaining 55 years of age where the following conditions are 
satisfied: 

(a) the special retirement benefits are provided pursuant to an 

approved downsizing program; 

(b) the member is a qualifying individual in relation to the 

downsizing program; 


Reg. 
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(c) under the terms of the provision, 


(i) retirement benefits will not commence to be paid to the 
member until the member ceases to be employed by all em- 
ployers who participate in the plan, and 
(11) retirement benefits will commence to be paid to the mem- 
ber no later than on the specified day; 
(d) the amount (expressed on an annualized basis) of special re- 
tirement benefits payable to the member for a particular calendar 


year does not exceed the amount that is determined by the 
formula 


AXBxC 
where 
A is the lesser of 


(1) 2 per cent of the member’s highest average compensa- 
tion (computed under subsection 8504(2)) for the purpose 
of the provision, indexed to the calendar year (in this par- 
agraph referred to as the “year of commencement”) in 
which retirement benefits commence to be paid under the 
provision to the member, and 


(ii) the defined benefit limit for the 
commencement, 

B is the lesser of 7 and the amount, if any, by which 65 exceeds 
the member’s age (expressed in years, including any fraction 
of a year) at termination of employment, and 

C is the greatest of all amounts each of which is the ratio of 

(i) the average Consumer Price Index for a calendar year 
not earlier than the year of commencement and not later 
than the particular year 

to 


(ii) the average Consumer Price Index for the year of 
commencement; 
(e) [Repealed] 
(f) the plan 
(1) does not permit the commutation of retirement benefits 
payable to the member, or 
(ii) permits the commutation of retirement benefits payable 
to the member only if the life expectancy of the member is 
significantly shorter than normal; and 
(g) lifetime retirement benefits that are permissible only by rea- 
son of this subsection are not provided to the member under any 
other defined benefit provision, unless this condition has been 
waived by the Minister. 


Related Provisions; Reg. 8501(3)— Conditions inapplicable where ‘inconsistent 
with 8505(3); Reg. 8505(6) — Alternative CPI indexing. 


History: Para. 8505(3)(e) repealed by P.C. 1995-17, subsec. 12(3); January 11, 1995, 
Canada Gazette, Part II, January 25, 1995, applicable after 1988. 


year of 


Information Circulars: 98-2: Prescribed compensation for RPPs, para. 29. 


Registered Pension Plans Technical Manual: §13.4 (additional lifetime retire- 
ment benefits). 


(3.1) Re-employed members — Where 
(a) a member of a pension plan becomes an employee of a par- 
ticipating employer after lifetime retirement benefits that are 
permissible only by reason of subsection (3) have commenced to 
be paid under a defined benefit provision of the plan to the 
member, and 
(b) payment of the member’s retirement benefits under the pro- 
vision is suspended while the member is so employed, 

the condition in paragraph (3)(d) is applicable in respect of benefits 

payable under the provision to the member after the suspension as if 


(c) the member had not become so employed, and 
(d) payment of the member’s retirement benefits had not been 
suspended. 


History: Subsec. 8505(3.1) added by P.C. 1995-17, subsec. 12(4), January 11, 1995, 
Canada Gazette, Part Il, January 25, 1995, applicable after 1988. 
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(4) Early retirement reduction — Where a member of a pension 
plan is a qualifying individual in relation to an approved downsiz- 
ing program, the terms of a defined benefit provision of the plan 
that determine the amount by which the member’s lifetime retire- 
ment benefits under the provision are reduced because of the early 
commencement of the benefits may, under the downsizing program, 
be modified in such a way that the benefits do not comply with the 
condition in paragraph 8503(3)(c) but would so comply if the mem- 
ber’s benefits were provided in respect of employment in a public 
safety occupation. 


Related Provisions: Reg. 8501(3) — Conditions inapplicable where inconsistent 
with 8505(4); Reg. 8505(5) — Exception for future benefits. 


History: Subsec. 8505(4) amended by P.C. 1995-17, subsec. 12(5), January 11, 1995, 
Canada Gazette, Part II, January 25, 1995, applicable after 1988. 


Registered Pension Plans Technical Manual: § 13.5 (early retirement reduction). 


(5) Exception for future benefits — Subsection (4) does not 
apply with respect to benefits that are provided to an individual in 
respect of a period that is after the day on which the individual’s 
employment was terminated under an approved downsizing 
program. 


History: Subsec. 8505(5) amended by P.C. 1995-17, subsec. 12(5), January 11, 1995, 
Canada Gazette, Part I, January 25, 1995, applicable after 1988. 


Registered Pension Plans Technical Manual: §13.6 (exception for future 
benefits). 


(6) Alternative CP! indexing — Special retirement benefits pro- 
vided to a member under a defined benefit provision of a pension 
plan shall be deemed to comply with the condition in paragraph 
(3)(d) where they would so comply if the amount C in that para- 
graph were replaced by a substantially similar measure of the 
change in the Consumer Price Index. 


Registered Pension Plans Technical Manual: §13.7 (alternative CPI indexing). 


(7) Exclusion from maximum pension rules — For the pur- 
pose of determining whether retirement benefits provided under a 
defined benefit provision of a pension plan comply with the condi- 
tions in subsections 8504(1) and (5), lifetime retirement benefits 
that are permissible only by reason of subsection (3) shall be 
disregarded. 


Registered Pension Plans Technical Manual: §13.8 (exclusion from maximum 
pension rules). 


(8) Exemption from past service contribution rule — Sub- 
section 8503(15) does not apply in respect of a contribution that is 
made in respect of benefits provided to a qualifying individual pur- 
suant to an approved downsizing program. 


Registered Pension Plans Technical Manual: §13.9 (exemption from past ser- 
vice contribution rule). 


Definitions [Reg. 8505]: “amount” —ITA 248(1); “approved downsizing pro- 
gram” — Reg. 8505(2)(a); “arm’s length” — ITA 251(1); “average Consumer Price In- 
dex” — Reg. 8500(1); “benefits” — Reg. 8501(5)(c); “commencement” — Interpreta- 
tion Act 35(1); “compensation” —ITA 147.1(1); “connected” — Reg. 8500(3): 
“Consumer Price Index’? — Reg. 8500(1); “contribution” — Reg. 8501(6); “corpora- 
tion” — ITA 248(1), Interpretation Act 35(1); “defined benefit limit’? — Reg. 8500(1); 
“defined benefit provision” — ITA 147.1(1); “downsizing program” — Reg. 8505(1); 


“employed”, “employee”, “employer”, “employment” — ITA 248(1); “highest average 
compensation” — Reg. 8504(2); “individual” —ITA 248(1); “lifetime retirement be- 
nefits” — Reg. 8500(1); “member”? —ITA 147.1(1); “Minister” — ITA 248(1); 


“month” — Interpretation Act 35(1); “participating employer’ —ITA 147.1(1); “per- 
son” — ITA 248(1); “public safety occupation” — Reg. 8500(1); “qualifying indivi- 
dual” — Reg. 8505(2)(b), 8505(2.1); “retirement benefits” — Reg. 8500(1); “special 
retirement benefits” — Reg. 8505(3); “specified day” — Reg. 8505(2)(c); “writing” — 
Interpretation Act 35(1); “year of commencement” — Reg. 8505(3)(d)(i). 


8506. Money purchase provisions — (1) Permissible bene- 
fits — For the purposes of paragraph 8502(c), the following bene- 
fits may, subject to the conditions specified in respect of each bene- 
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fit, be provided under a money purchase provision of a pension 
plan: 


(a) lifetime retirement benefits — lifetime retirement bene- 
fits provided to a member where the benefits are payable in 
equal periodic amounts or are not so payable only by reason that 


(i) the benefits payable to a member after the death of the 
member’s spouse or common-law partner are less than the 
benefits that would be payable to the member were the mem- 
ber’s spouse or common-law partner alive, or 


(ii) the benefits are adjusted, after they commence to be paid, 
where those adjustments would be in accordance with any of 
subparagraphs 146(3)(b)(iii) to (v) of the Act if the annuity 
by means of which the lifetime retirement benefits are pro- 
vided were an annuity under a retirement savings plan; 


(b) bridging benefits — bridging benefits provided to a mem- 
ber where the bridging benefits are payable for a period ending 
no later than the end of the month following the month in which 
the member attains 65 years of age; 


(c) guarantee period — retirement benefits (in this paragraph 
referred to as “continued retirement benefits”) provided to one 
or more beneficiaries of a member who dies after retirement be- 
nefits under the provision commence to be paid to the member 
where 


(1) the continued retirement benefits are payable for a period 
beginning after the death of the member and ending no later 
than 15 years after the day on which retirement benefits com- 
mence to be paid under the provision to the member, and 


(i1) the total amount of continued retirement benefits payable 
under the provision for each month does not exceed the 
amount of retirement benefits (other than benefits permissi- 
ble under paragraph (e.1)) that would have been payable 
under the provision for the month to the member if the mem- 
ber were alive; 


(d) post-retirement survivor benefits — retirement bene- 
fits (in this paragraph referred to as “survivor retirement bene- 
fits”) provided to a beneficiary of a member who dies after re- 
tirement benefits under the provision commence to be paid to 
the member where 


(i) the beneficiary is a spouse or common-law partner or for- 
mer spouse or common-law partner of the member at the 
time the member’s retirement benefits commence to be paid, 


(ii) the survivor retirement benefits are payable for a period 
beginning after the death of the member and ending with the 
death of the beneficiary, and 


(iii) the total amount of survivor retirement benefits and 
other retirement benefits (other than benefits permissible 
under paragraph (e.1)) payable under the provision for each 
month to beneficiaries of the member does not exceed the 
amount of retirement benefits (other than benefits permissi- 
ble under paragraph (e.1)) that would have been payable 
under the provision for the month to the member if the mem- 
ber were alive; 


(ec) pre-retirement survivor benefits — retirement benefits 
provided to a beneficiary of a member who dies before retire- 
ment benefits under the provision commence to be paid to the 
member, and benefits provided to other individuals after the 
death of the beneficiary, where 


(i) the beneficiary is a spouse or common-law partner or for- 
mer spouse or common-law partner of the member at the 
time of the member’s death, 


(1i) the benefits would be permissible under paragraphs (a) to 
(c) if the beneficiary were a member of the plan, and 


(iii) the retirement benefits are payable to the beneficiary be- 
ginning no later than on the later of one year after the day of 
death of the member and the end of the calendar year in 
which the beneficiary attains 69 years of age; 
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(e.1) variable benefits — retirement benefits (in this para- 
graph referred to as “variable benefits”), other than benefits per- 
missible under any of paragraphs (a) to (e), provided to a mem- 
ber and, after the death of the member, to one or more 
beneficiaries of the member if 


(i) the variable benefits are paid from the member’s account, 


(ii) the variable benefits provided to the member or a benefi- 
ciary (other than a beneficiary who is the specified benefici- 
ary of the member in relation to the provision) are payable 
for a period ending no later than the end of the calendar year 
following the calendar year in which the member dies, 


(iii) the variable benefits provided to a beneficiary who is the 
specified beneficiary of the member in relation to the provi- 
sion are payable for a period ending no later than the end of 
the calendar year in which the specified beneficiary dies, and 


(iv) the amount of variable benefits payable to the member 
and beneficiaries of the member for each calendar year is not 
less than the minimum amount for the member’s account 
under the provision for the calendar year; 


(f) payment from account — the payment with respect to a 
member of a single amount from the member’s account under 
the provision; 


(g) payment from account after death — the payment, 
with respect to one or more beneficiaries of a member, of one or 
more. single amounts from the member’s account under the 
provision; 


(h) commutation of benefits — the payment with respect to 
a member of a single amount in full or partial satisfaction of the 
member’s entitlement to other benefits under the provision, 
where the single amount does not exceed the present value (at 
the time the single amount is paid) of the other benefits that, as a 
consequence of the payment, cease to be provided; and 


(i) the payment, with respect to an individual after the death of a 
member, of a single amount in full or partial satisfaction of the 
individual’s entitlement to other benefits under the provision, 
where the individual is a beneficiary of the member and the sin- 
gle amount does not exceed the present value (at the time the 
single amount is paid) of the other benefits that, as a conse- 
quence of the payment, cease to be provided. 


Related Provisions: Reg. 8506(5) — Minimum amount for (e.1); Reg. 8506(8) — 
Specified beneficiary for (e.1). 


History: Subpara. 8506(1)(a)(ii) amended by P.C. 2005-1508, subsec. 28(1), August 
31, 2005, Canada Gazette, Part Il, September 21, 2005, applicable after 2003, except 
that, in respect of retirement benefits provided under a money purchase provision under 
an arrangement that was accepted for the purpose of para. 8506(2)(g) before February 
27, 2004, the subpara. is to be read as follows: 


(ii) the benefits are adjusted, after they commence to be paid, where those adjust- 
ments are acceptable to the Minister and are similar in nature to the adjustments 
described in any of subparagraphs 146(3)(b)(iii) to (v) of the Act; 


Subparas. 8506(1)(c)(ii), (d)(iii) and para. (g) amended, para. (e.1) added, by the said 
P.C. 2005-1508, subsecs. 28(2)-(5), applicable after 2003. 


The word “spouse” replaced with “spouse or common-law partner’ in subpara. 
8506(1)(a)(i), the words “‘surviving spouse benefits” replaced with “survivor benefits” 
in the headings before para. (1)(d) and (1)(e), the words “spouse or former spouse 
replaced with “spouse or common-law partner or former spouse or common-law part- 
ner” in subpara. (1)(d)(i) and (e)(i), by P.C. 2001-957, paras. 14(e), 17(a), (b), and 
15(d), May 31, 2001, Canada Gazette, Part Il, June 20, 2001, applicable to 2001 et 
seq., except that if a taxpayer and a person have jointly elected pursuant to s. 144 of the 
Modernization of Benefits and Obligations Act (S.C. 2000, c. 12), in respect of the 
1998, 1999 or 2000 taxation year, the amendment applies to the taxpayer and the per- 
son in respect of the applicable taxation year ef seq. 

Subpara. 8506(1)(e)(iii) amended by P.C, 1998-2256, s. 23, December 16, 1998, Can- 
ada Gazette, Part II, January 6, 1999, applicable on the same basis as the amendment to 
Reg. 8502(e)(1)(A). 

Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


Registered Pension Plans Technical Manual: $14.1 (money purchase provisions 
— permissible benefits). 
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(2) Additional conditions — For the purposes of section 8501, 
the following conditions are applicable with respect to each money 
purchase provision of a pension plan: 


(a) employer contributions acceptable to minister — the 
amount of contributions that are to be made under the provision 
by each employer who participates in the plan is determined in a 
manner acceptable to the Minister; 


(b) employer contributions with respect to particular 
members — each contribution that is made under the provi- 
sion by an employer consists only of amounts each of which is 
an amount that is paid by the employer with respect to a particu- 
lar member; 


(b.1) allocation of employer contributions — each contri- 
bution that is made under the provision by an employer is allo- 
cated to the member with respect to whom it is made; 


(c) employer contributions not permitted — contributions 
are not made under the provision by an employer, and property 
is not transferred to the provision in respect of the actuarial sur- 
plus under a defined benefit provision of the plan or another reg- 
istered pension plan, 


(i) at a time when there is a surplus under the provision, or 


(ii) at a time after 1991 when an amount that became a for- 
feited amount under the provision before 1990, or any earn- 
ings of the plan that are reasonably attributable to that 
amount, is being held in respect of the provision and has not 
been reallocated to members of the plan; 


(c.1) contributions not permitted — no contribution is 
made under the provision with respect to a member, and no 
amount is transferred for the benefit of a member to the provi- 
sion from another benefit provision of the plan, at any time after 
the calendar year in which the member attains 69 years of age, 
other than an amount that is transferred for the benefit of the 
member to the provision 


(i) in accordance with subsection 146.3(14.1) or 147.3(1) or 
(4) of the Act, or 


(ii) from another benefit provision of the plan, where the 
amount so transferred would, if the benefit provisions were 
in separate registered pension plans, be in accordance with 
subsection 147.3(1) or (4) of the Act; 


(d) return of contributions — where the plan is not estab- 
lished by an enactment of Canada or a province, it includes a 
stipulation that permits, for the purpose of avoiding revocation 
of the registration of the plan, a contribution made under the 
provision by a member or by an employer to be returned to the 
person who made the contribution, which stipulation may pro- 
vide that a return of contributions is subject to the approval of 
the authority administering the Pension Benefits Standards Act, 
1985 or a similar law of a province; 


(e) allocation of earnings — the earnings of the plan, to the 
extent that they relate to the provision and are not reasonably 
attributable to forfeited amounts or a surplus under the provi- 
sion, are allocated to plan members on a reasonable basis and no 
less frequently than annually; 
(f) payment or reallocation of forfeited amounts — each 
forfeited amount under the provision (other than an amount for- 
feited before 1990) and all earnings of the plan that are reasona- 
bly attributable to the forfeited amount are 

(i) paid to participating employers, 

(11) reallocated to members of the plan, or 

(111) paid as or on account of administrative, investment or 

similar expenses incurred in connection with the plan 
on or before December 31 of the year immediately following the 
calendar year in which the amount is forfeited, or such later time 
as is permitted by the Minister under subsection (3); 
(g) retirement benefits — retirement benefits (other than be- 
nefits permissible under paragraph (1)(e.1)) under the provision 
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are provided by means of annuities that are purchased from a 
licensed annuities provider; 


(h) undue deferral of payment — death of member — 
each single amount that is payable after the death of a member 
(other than a single amount that is payable after the death of the 
specified beneficiary of the member in relation to the provision) 
is paid as soon as is practicable after the member’s death; and 


(i) undue deferral of payment — death of specified ben- 
eficiary — each single amount that is payable after the death of 
the specified beneficiary of a member in relation to the provision 
is paid as soon as is practicable after the specified. beneficiary’s 
death. 
Related Provisions: Reg. 8500(7) — Amount allocated under money purchase pro- 
vision deemed to be contribution; Reg. 8501(2)(c) — Revocation of plan for failure to 
comply with conditions; Reg. 8506(8) — Specified beneficiary; Reg. 8509(10.1) — 
Conditions inapplicable to pre-1992 plans. 
History: Paras. 8506(2)(c.1) and (i) added, para. 8506(2)(h) amended to add the paren- 
thesized “(other than ...)”, by P.C. 2005-1508, subsecs. 28(6), (7), August 31, 2005, 
Canada Gazette, Part Il, September 21, 2005, applicable after 2003. 
Para. 8506(2)(g) amended by the said P.C. 2005-1508, subsec. 28(7), applicable after 
2003, except that, in respect of retirement benefits provided under a money purchase 
provision under an arrangement that was accepted for the purpose of para. 8506(2)(g) 
before February 27, 2004, the para. is to be read as follows: 
(g) retirement benefits (other than benefits permissible under paragraph (1)(e.1)) 
under the provision are provided by means of annuities that are purchased from a 
licensed annuities provider or under an arrangement acceptable to the Minister; 
Para. 8506(2)(b.1) added by P.C. 1995-17, subsec. 13(1), January 11, 1995, Canada 
Gazette, Part Il, January 25, 1995, applicable with respect to contributions made under 
a money purchase provision of a pension plan after April 5, 1994. 


Para. 8506(2)(c) amended by P.C. 1995-17, subsec. 13(2), January 11, 1995, Canada 
Gazette, Part Il, January 25, 1995, applicable after 1988, except that para. (c) does not 
apply with respect to property transferred on or before April 5, 1994 to a money 
purchase provision of a pension plan in respect of an actuarial surplus under a defined 
benefit provision of a registered pension plan. 


Para. 8506(2)(d) amended by P.C. 1995-17, subsec. 13(3), January 11, 1995, Canada 
Gazette, Part Il, January 25, 1995, applicable after 1988. 


Para. 8506(2)(f) amended by P.C. 1995-17, subsec. 13(4), January 11, 1995, Canada 
Gazette, Part II, January 25, 1995, applicable after April 5, 1994 with respect to 


(a) forfeited amounts under a money purchase provision of a pension plan that 
arise after April 5; 1994; 


(b) earnings of a pension plan after April 5, 1994; and 


(c) forfeited amounts under a money purchase provision of a pension plan that 
arose on or before April 5, 1994, to the extent that, on April 5, 1994, those amounts 
were being held in respect of the provision and have not been reallocated to mem- 
bers of the plan. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


Registered Pension Plans Technical Manual: §14.2 (additional conditions). 


(2.1) Alternative method for allocating employer contribu- 
tions — The Minister may, on the written application of the ad- 
ministrator of a pension plan, waive the application of the condition 
in paragraph (2)(b.1) in respect of a money purchase provision of 
the plan where contributions made under the provision by an em- 
ployer are allocated to members of the plan in a manner acceptable 
to the Minister. 


History: Subsec. 8506(2.1) added by P.C. 1995-17, subsec. 13(5), January 11, 1995, 
Canada Gazette, Part Il, January 25, 1995, applicable after April 5, 1994. 


Registered Pension Plans Technical Manual: §14.3 (alternative method for 
allocating employer conditions). 


(3) Reallocation of forfeitures — The Minister may, on the 
written application of the administrator of a registered pension plan, 
extend the time for satisfying the requirements of paragraph (2)(f) 
where 


(a) the aggregate of the forfeited amounts that arise in a calendar 
year is greater than normal because of unusual circumstances; 
and 


(b) the forfeited amounts are to be reallocated on a reasonable 
basis to a majority of plan members or paid as or on account of 
administrative, investment or similar expenses incurred in con- 
nection with the plan. 


Income Tax Regulations 


History: Para. 8506(3)(b) amended by P.C. 1995-17, subsec. 13(6), January 11, 1995, 
Canada Gazette, Part Il, January 25, 1995, applicable after April 5, 1994 with respect 
to 


(a) forfeited amounts under a money purchase provision of a pension plan that 
arise after April 5, 1994; 


(b) earnings of a pension plan after April 5, 1994; and 


(c) forfeited amounts under a money purchase provision of a pension plan that 
arose on or before April 5, 1994, to the extent that, on April 5, 1994, those amounts 
were being held in respect of the provision and have not been reallocated to mem- 
bers of the plan. 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


Registered Pension Plans Technical Manual: §14.4 (reallocation of forfeitures). 


(4) Non-payment of minimum amount — plan revocable — 
A registered pension plan that contains a money purchase provision 
becomes, for the purposes of paragraph 147.1(11)(c) of the Act, a 
revocable plan at the beginning of a calendar year if the total 
amount of retirement benefits (other than retirement benefits per- 
missible under any of paragraphs (1)(a) to (e)) paid from the plan in 
the calendar year in respect of a member’s account under the provi- 
sion 1s less than the minimum amount for the account for the calen- 
dar year. 


Related Provisions: Reg. 8506(5) — Minimum amount. 


History: Subsec. 8506(4) added by P.C. 2005-1508, subsec. 28(8), August 31, 2005, 
Canada Gazette, Part Il, September 21, 2005, applicable after 2003. 


Registered Pension Plans Technical Manual: §14.5 (non-payment of minimum 
amount — plan revocable). 


(5) Minimum amount — For the purposes of paragraph (1)(e.1) 
and subsection (4), but subject to subsection (7), the minimum 
amount for a member’s account under a money purchase provision 
of a registered pension plan for a calendar year is the amount deter- 
mined by the formula 


AXB 
where 
A is the balance in the account at the beginning of the year; and 
B is 
(a) if there is a specified beneficiary of the member for the 
year in relation to the provision, the factor designated under 
subsection 7308(4) for the year in respect of the specified 
beneficiary, 
(b) if paragraph (a) does not apply for the year, the factor 


designated under subsection 7308(4) for the year in respect 
of an individual where 


(i) the individual was, at the time the designation referred 
to in subparagraph (ii) was made, the member’s spouse or 
common-law partner, 


(ii) the member had, before the beginning of the year, 
provided the administrator of the plan with a written des- 
ignation of the individual for the purpose of this para- 
graph in relation to the provision, and 


(iit) the member had not, before the beginning of the year, 
revoked the designation, and 


(c) in any other case, the factor designated under subsection 
7308(4) for the year in respect of the member. 
Related Provisions: ITA 146.3(1)“minimum amount” — Parallel minimum for 


RRIF; Reg. 8506(6) — Determination of account balance: Reg. 8506(7) — Minimum 
amount nil before age 69; Reg. 8506(8) — Specified beneficiary. 


History: Subsec. 8506(5) added by P.C. 2005-1508, subsec. 28(8), August 31, 2005, 
Canada Gazette, Part II, September 21, 2005, applicable after 2003. 


Registered Pension Plans Technical Manual: $14.6 (minimum amount). 
(6) Determination of account balance — For the purpose of 


the description of A in subsection (5), the balance in a member’s 
account at the beginning of a calendar year (in this subsection re- 
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ferred to as the “current year”) is to be determined in accordance 
with the following rules: 


(a) the determination is to be made in a manner that reasonably 
reflects the fair market value of the property held in connection 
with the account at the beginning of the current year, including 
an estimate of the portion of any unallocated earnings of the 
plan that arose in the preceding calendar year and that can rea- 
sonably be expected to be allocated to the account in the current 
year; and 


(b) if retirement benefits (other than benefits permissible under 
paragraph (1)(e.1)) provided under the provision with respect to 
the member had commenced to be paid before the current year 
and continue to be payable in the current year, the determination 
is to be made without regard to the value of any property held in 
connection with those benefits. 


History: Subsec. 8506(6) addéd by P.C. 2005-1508, subsec. 28(8), August 31, 2005, 
Canada Gazette, Part Il, September 21, 2005, applicable after 2003. 


(7) When minimum amount is nil — The minimum amount for 
a member’s account under a money purchase provision of a regis- 
tered pension plan for a calendar year is nil if 


(a) an individual, who is either the member or the specified ben- 
eficiary of the member for the year in relation to the provision, 
is alive at the beginning of the year; and 


(b) that individual had not attained 69 years of age at the end of 
the preceding calendar year. 
History: Subsec. 8506(7) added by P.C. 2005-1508, subsec. 28(8), August 31, 2005, 
Canada Gazette, Part Il, September 21, 2005, applicable after 2003. 


Registered Pension Plans Technical Manual: §14.7 (when the minimum 
amount is nil), 


(8) Specified beneficiary — In this section, an individual is the 
specified beneficiary of a member for a calendar year in relation to 
a money purchase provision of a registered pension plan if 


(a) the member died before the beginning of the year; 


(b) the individual is a beneficiary of the member and was, imme- 
diately before the member’s death, the member’s spouse or com- 
mon-law partner; and 


(c) the member or the member’s legal representative had, before 
the beginning of the year, provided the administrator of the plan 
with a written designation of the individual (and of no other in- 
dividual) as the specified beneficiary of the member for the cal- 
endar year in relation to the provision. 
History: Subsec. 8506(8) added by P.C. 2005-1508, subsec. 28(8), August 31, 2005, 
Canada Gazette, Part Il, September 21, 2005, applicable after 2003. 


Registered Pension Plans Technical Manual: §14.8 (specified beneficiary). 


Definitions [Reg. 8506]: “administrator? —ITA 147.1(1); “amount”, “annuity”? — 
ITA 248(1); “beneficiary”, “benefit provision” — Reg. 8500(1); “benefits” — Reg. 
8501(5)(c); “bridging benefits’ — Reg. 8500(1); “business” — ITA 248(1); “calendar 
year” — Interpretation Act 37(1)(a); “Canada” —ITA 255, Interpretation Act 35(1); 
“common-law partner’ —ITA 248(1); “continued retirement benefits” — Reg. 
8506(1)(c); “contribution” —Reg. 8501(6); “defined benefit provision” —ITA 
147.1(1); “employer” —ITA 248(1); “forfeited amount’ — Reg. 8500(1); “indivi- 
dual”, “legal representative’ —ITA 248(1); “licensed annuities provider” —ITA 
147(1), 248(1); “lifetime retirement benefits” — Reg. 8500(1); “member — ITA 
147.1(1); “minimum amount” — Reg. 8506(5), (7); “Minister” — ITA 248(1); “money 
purchase provision’» —ITA 147.1(1); “month” — Interpretation Act 35(1); “participat- 
ing employer” —ITA 147.1(1); “person”, “property” — ITA 248(1); “province” — In- 
terpretation Act 35(1); “registered pension plan’ —ITA 248(1); “retirement bene- 
fits” —Reg. 8500(1); “retirement savings plan” —ITA 146(1), 248(1);. “single 
amount” —ITA 147.1(1); “specified beneficiary” — Reg. 8506(8); “spouse” — Reg. 
8500(5); “surplus” — Reg. 8500(1); “survivor retirement benefits” — Reg. 8506(1)(d); 
“written” — Interpretation Act 35(1)‘writing”. 


8507. Periods of reduced pay — (1) Prescribed compensa- 
tion — For the purposes of paragraph (b) of the definition “com- 
pensation” in subsection 147.1(1) of the Act, there is prescribed for 
inclusion in the compensation of an individual from an employer 
for a calendar year after 1990 
(a) where the individual has a qualifying period in the year with 
respect to the employer, the amount that is determined under 
subsection (2) in respect of the period; and 
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(b) where the individual has a period of disability in the year, the 
amount that would be determined under paragraph (2)(a) in re- 
spect of the period if the period were a qualifying period of the 
individual with respect to the employer. 

Related Provisions: Reg. 8508 — Salary deferral leave plan. 


Interpretation Bulletins: IT-363R2: Deferred profit sharing plans — deductibility of 
employer contributions and taxation of amounts received by a beneficiary (archived). 


Information Circulars: 98-2: Prescribed compensation for RPPs. 


Registered Pension Plans Technical Manual: §1.20 (eligible period of reduced 
pay); §15 (periods of reduced pay and salary deferral leave plan); §15.1 (prescribed 
compensation). 


(2) Additional compensation in respect of qualifying pe- 
riod — For the purposes of paragraph (1)(a) and subsection (5), the 
amount that is determined in respect of a period in a calendar year 
that is a qualifying period of an individual with respect to an em- 
ployer is the lesser of 


(a) the amount, if any, by which 


(i) the amount that it is reasonable to consider would have 
been the remuneration of the individual for the period from 
the employer if the individual had rendered services to the 
employer throughout the period on a regular basis (having 
regard to the services rendered by the individual to the em- 
ployer before the complete period of reduced pay of which 
the period is a part) and the individual’s rate of remuneration 
had been commensurate with the individual’s rate of remu- 
neration before the beginning of the complete period of re- 
duced pay 


exceeds 


(ii) the remuneration of the individual for the period from the 
employer, and 


(b) the amount determined by the formula 


(5+A+B-C)xD 
where 


A. is the lesser of 3 and the amount that would be the cumula- 
tive additional compensation fraction of the individual with 
respect to the employer, determined to the time that is imme- 
diately before the end of the period, if the individual’s only 
qualifying periods had been periods that are also periods of 
parenting, 


B is 
(i) if no part of the period is a period of parenting, nil, and 
(ii) otherwise, the lesser of 


(A) the amount, if any, by which 3 exceeds the amount 
determined for A, and 


(B) the ratio of 


(1) the amount that would be determined under par- 
agraph (a) if the remuneration referred to in sub- 
paragraphs (a)(i) and (11) were the remuneration for 
such part of the period as is a period of parenting 


to 
(II) the amount determined for D, 


C_ is the cumulative additional compensation fraction of the in- 
dividual with respect to the employer, determined to the time 
that is immediately before the end of the period, and 


D is the amount that it is reasonable to consider would have 
been the individual’s remuneration for the year from the em- 
ployer if the individual had rendered services to the employer 
on a full-time basis throughout the year and the individual’s 
rate of remuneration had been commensurate with the indivi- 
dual’s rate of remuneration before the beginning of the com- 
plete period of reduced pay of which the period is a part. 

Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 8507(7) — 
Complete period of reduced pay. 
Information Circulars: 98-2: Prescribed compensation for RPPs. 
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Registered Pension Plans Technical Manual: §1.21 (eligible period of tempo- 
rary absence); $15.2 (additional compensation in respect of qualifying period). 


(3) Qualifying periods and periods of parenting — For the 
purposes of this section, 


(a) a period in a calendar year is a qualifying period of an indivi- 
dual in the year with respect to an employer if 


(i) the period is an eligible period of reduced pay or tempo- 
rary absence of the individual in the year with respect to the 
employer, 
(ii) either 
(A) lifetime retirement benefits are provided to the indivi- 
dual under a defined benefit provision of a registered pen- 
sion plan (other than a plan that is, in the year, a specified 
multi-employer plan) in respect of the period, or 


(B) contributions are made by or on behalf of the indivi- 
dual under a money purchase provision of a registered 
pension plan (other than a plan that is, in the year, a speci- 
fied multi-employer plan) in respect of the period, 


pursuant to terms of the plan that apply in respect of periods 
that are not regular periods of employment, 


(iii) the lifetime retirement benefits or the contributions, as 
the case may be, exceed the benefits that would otherwise be 
provided or the contributions that would otherwise be made 
if the benefits or contributions were based on the services ac- 
tually rendered by the individual and the remuneration actu- 
ally received by the individual, 


(iv) the individual’s pension adjustment for the year with re- 
spect to the employer includes an amount in respect of the 
lifetime retirement benefits or the contributions, as the case 
may be, 


(v) no benefits are provided in respect of the period to the 
individual under a defined benefit provision of any registered 
pension plan in which the employer does not participate, and 


(vi) no contributions are made by or on behalf of the indivi- 
dual in respect of the period under a money purchase provi- 
sion of a registered pension plan or a deferred profit sharing 
plan in which the employer does not participate; and 


(b) a period of parenting of an individual is all or a part of a 
period that begins 


(i) at the time of the birth of a child of whom the individual is 
a natural parent, or 


(ii) at the time the individual adopts a child, 
and ends 12 months after that time. 
Related Provisions: Reg. 8500(7) — Amounts allocated under money purchase 
provision deemed to be contribution. 


History: The portion of para. 8507(3)(a) after subpara. (vi) repealed by P.C. 1995-17, 
s. 14, January 11, 1995, Canada Gazette, Part Il, January 25, 1995, applicable after 
1988. 

Information Circulars: 98-2: Prescribed compensation for RPPs. 


Registered Pension Plans Technical Manual: §15.3 (qualifying periods and 
periods of parenting). 


(4) Cumulative additional compensation fraction — For the 
purposes of this section, the cumulative additional compensation 
fraction of an individual with respect to an employer, determined to 
any time, is the aggregate of all amounts each of which is the addi- 
tional compensation fraction that is associated with a period that 
ends at or before that time and that is a qualifying period of the 
individual in a calendar year after 1990 with respect to 


(a) the employer; 
(b) any other employer who does not deal at arm’s length with 
the employer; or 


(c) any other employer who participates in a registered pension 
plan in which the employer participates for the benefit of the 
individual. 


Related Provisions: Reg. 8507(5) — Additional compensation fraction: 


Income Tax Regulations 


Registered Pension Plans Technical Manual: §15.4 (cumulative additional com- 
pensation fraction). 


(5) Additional compensation fraction — For the purposes of 
subsection (4), the additional compensation fraction associated with 
a qualifying period of an individual in a calendar year with respect 
to a particular employer is the amount determined by the formula 


1a) 


D 


where 


D is the amount determined for D under paragraph (2)(b) in respect 
of the qualifying period, and 
Beas 
(a) if 
(i) all or a part of the qualifying period is a period 
throughout which the individual renders services to an- 


other employer pursuant to an arrangement in respect of 
which subsection 8308(7) is applicable, 


(ii) the particular employer is a lending employer for the 
purposes of subsection 8308(7) as it applies in respect of 
the arrangement, and 


(iii) the particular employer and the other employer deal 
with each other at arm’s length, 


the amount that would be determined under subsection (2) in 
respect of the qualifying period if, in the determination of the 
amount under paragraph (2)(a), no remuneration were in- 
cluded in respect of the portion of the qualifying period re- 
ferred to in subparagraph (a)(i), and 

(b) otherwise, the amount that is determined under subsec- 
tion (2) in respect of the qualifying period. 

Information Circulars: 98-2: Prescribed compensation for RPPs, para. 21. 


Registered Pension Plans Technical Manual: §15.5 (additional compensation 
fraction). 


(6) Exciusion of subperiods — A reference in this section to a 
qualifying period of an individual in a calendar year with respect to 
an employer or to a period of disability of an individual in a calen- 
dar year does not include a period that is part of a longer such 
period. 


Registered Pension Plans Technical Manual: §15.6 (exclusion of subperiods). 


(7) Complete period of reduced pay — In subsection (2), 
“complete period of reduced pay” of an individual with respect to 
an employer means a period that consists of one or more periods 
each of which is ; 


(a) a period of disability of the individual, or 


(b) an eligible period of reduced pay or temporary absence of 
the individual with respect to the employer, 
and that is not part of a longer such period. 


Registered Pension Plans Technical Manual: $15.7 (complete period of reduced 
pay). 


Definitions [Reg. 8507]: “additional compensation fraction” — Reg. 8507(5); 


“amount” — ITA 248(1); “arm’s length” —ITA 251(1); “associated” —ITA 256; 
“benefits” —Reg. ‘8501(5)(c); “child” —ITA 252(1): “compensation” — ITA 
147.1(1); “complete period of reduced pay” — Reg. 8507(7); “contribution” — Reg. 


aoirvets 


Interpretation Bulletins [Reg. 8507]: IT-363R2: Deferred profit sharing plans — 
deductibility of employer contributions and taxation of amounts received by a benefici- 
ary (archived), 


Registered Plans Directorate Newsletters [Reg. 8507]: 91-4R (registration 
rules for money purchase provisions). 
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8508. Salary deferral leave plan — Where an employee and an 
employer enter into an arrangement in writing described in para- 
graph 6801(a) or (b), 
(a) the period throughout which the employee defers salary or 
wages pursuant to the arrangement shall be deemed to be an eli- 
gible period of reduced pay of the employee with respect to the 
employer; and 
(b) for the purposes of section 8507, the amount that it is reason- 
able to consider would have been the remuneration of the em- 
ployee for any period from the employer shall be determined on 
the basis that the employee’s rate of remuneration was the 
amount that it is reasonable to consider would, but for the ar- 
rangement, have been the employee’s rate of remuneration. 
Definitions [Reg. 8508]: “amount” —ITA 248(1); “eligible period of reduced 
pay” — Reg. 8500(1); “employee”, “employer”, “salary or wages” —ITA 248(1); 
“writing” — Interpretation Act 35(1). 


Information Circulars: 98-2: Prescribed compensation for RPPs, para. 22. 


Registered Pension Plans Technical Manual: §15 (periods of reduced pay and 
salary deferral leave plan); §15.8 (salary deferral leave plan). 


8509. Transition rules—(1) Prescribed conditions 
applicable before 1992 to grandfathered plan — The pre- 
scribed conditions for the registration of a grandfathered plan are, 
before 1992, 


(a) the condition set out in paragraph 8502(a), 


(b) the condition set out in paragraph 8502(c), but only in re- 
spect of benefits provided under a money purchase provision of 
the plan, and 


(c) if the plan contains a money purchase provision, the condi- 
tion set out in paragraph 8506(2)(a), 


and the following conditions: 


(d) the benefits provided under each defined benefit provision of 
the plan are acceptable to the Minister and, for the purposes of 
this condition, any benefits in respect of periods before 1991 
that become provided after 1988 with respect to a member who 
is connected with an employer who participates in the plan, or 
was so connected at any time before the benefits become pro- 
vided, shall, unless the Minister is notified in writing that the 
benefits are provided with respect to the member, be deemed to 
be unacceptable to the Minister, and 


(e) the plan contains such terms as may be required by the 
Minister. 


Registered Pension Plans Technical Manual: §16.1 (prescribed conditions ap- 
plicable before 1992 to grandfathered plans). 


(2) Conditions applicable after 1991 to benefits under 
grandfathered plan — For the purpose of the condition in para- 
graph 8502(c) as it applies after 1991 in respect of a grandfathered 
plan, 
(a) the condition in subparagraph 8503(2)(b)(ii) is replaced by 
the condition that the amount of bridging benefits payable to a 
member for a particular month does not exceed the amount that 
is determined in respect of the month by the formula 


(axcxé}+[exa-5] 


where 

A is the amount determined for A under subparagraph 
8503(2)(b)(ii) with respect to the member for the month, 

C is the amount determined for C under subparagraph 
8503(2)(b)(ii) with respect to the member for the month, 

E_ is the aggregate of all amounts each of which is the duration 
(measured in years, including any fraction of a year) of a pe- 
riod ending before 1992 that is pensionable service of the 
member under the provision, 

F is the aggregate of all amounts each of which is the duration 
(measured in years, including any fraction of a year) of a pe- 


Reg. 
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riod that is pensionable service of the member under the pro- 
vision, and 


G is the amount determined with respect to the member for the 
month by the formula in subparagraph 8503(2)(b)(ii): 


(b) the conditions in paragraphs 8503(3)(c), (h) and (i) and 
8504(1)(a) and (b) apply only in respect of lifetime retirement 
benefits provided in respect of periods after 1991; and 


(c) for the purposes of the conditions in paragraphs 8504(1)(a) 
and (b), 


(i) the aggregate that is determined under subparagraph 
8504(1)(a)(1) does not include an amount in respect of 1991, 
and 


(ii) the amount that is determined for G under subparagraph 
8504(1)(a)(ii) is based only on periods of pensionable service 
after 1991. 


Registered Pension Plans Technical Manual: §16.2 (post-91 conditions for 
grandfathered plan). 


(3) Additional prescribed condition for grandfathered plan 
after 1991 — The prescribed conditions for the registration of a 
grandfathered plan include, after 1991, the condition that all bene- 
fits provided under each defined benefit provision of the plan in 
respect of periods before 1992 are acceptable to the Minister. 


Registered Pension Plans Technical Manual: §16.3 (additional prescribed con- 
ditions for grandfathered plan after 1991). 


(4) Defined benefits under grandfathered plan exempt 
from conditions — The Minister may, after 1991, exempt from 
the condition in paragraph 8502(c) the following benefits provided 
under a defined benefit provision of a grandfathered plan: 


(a) benefits that are payable after the death of a member, to the 
extent that the benefits can reasonably be considered to relate to 
lifetime retirement benefits provided to the member in respect of 
periods before 1992; and 


(b) bridging benefits in excess of bridging benefits that are per- 
missible under paragraph 8503(2)(b), to the extent that the ex- 
cess bridging benefits are vested in a member on December 31, 
oe 


Registered Pension Plans Technical Manual: §16.4 (defined benefits under 
grandfathered plan exempt from conditions). 


(4.1) Benefits under grandfathered plan — pre-1992 disa- 
bility — Where benefits are provided under a defined benefit pro- 
vision of a grandfathered plan to a member of the plan as a conse- 
quence of the member having become, before 1992, physically or 
mentally impaired, the following rules apply: 


(a) the conditions in this Part (other than the condition in para- 
graph (b)) do not apply in respect of the benefits; 
(b) the prescribed conditions for the registration of the plan in- 
clude the condition that the benefits are acceptable to the Min- 
ister; and 
(c) subsections 147.1(8) and (9) of the Act do not apply to 
render the plan a revocable plan where those subsections would 
not so apply if the member’s pension credits under the provision 
were determined without regard to the benefits. 
History: Subsec. 8509(4.1) added by P.C. 1995-17, subsec. 15(1), January 11, 1995, 
Canada Gazette, Part I, January 25, 1995, applicable after 1988. 
Registered Pension Plans Technical Manual: §16.4 (defined benefits under 
grandfathered plan exempt from conditions); §16.5 (benefits under grandfathered plan 
— pre-1992 disability). 


(5) Conditions not applicable to grandfathered plan — 
Where a pension plan is a grandfathered plan, 
(a) the conditions referred to in paragraph 8501(2)(b) do not ap- 
ply before 1992 in respect of the plan; 
(b) the condition in paragraph 8502(d) does not apply in respect 
of distributions that are made before 1992 under a defined bene- 
fit provision of the plan; and 
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(c) the conditions in paragraphs 8503(3)(a) and (b) do not apply 
in respect of benefits provided under a defined benefit provision 
of the plan in respect of periods before 1992. 


Registered Pension Plans Technical Manual: §16.6 (conditions not applicable 
to grandfathered plan). 


(6) PA limits for grandfathered plan for 1991 — Subsections 
147.1(8) and (9) of the Act do not apply in respect of a 
grandfathered plan for a calendar year before 1992 if 


(a) the plan does not contain a money purchase provision in that 
year; or 


(b) no contributions are made in respect. of that year under the 
money purchase provisions of the plan. 
Manual: limits for 


Registered Pension Plans’ Technical $16.7 (PA 


grandfathered plan for 1991). 


(7) Limit on pre-age 65 benefits — Where a pension plan is a 
grandfathered plan or would be a grandfathered plan if the refer- 
ences to “March 27, 1988” in the definitions “existing plan” and 
“grandfathered plan” in subsection 8500(1) were read as references 
to “June 7, 1990” and the references to “March 28, 1988” in the 
definition “existing plan” in that subsection were read as references 
to “June 8, 1990”, 


(a) the conditions in paragraphs 8504(5)(a) and (b) apply only in 
respect of retirement benefits provided in respect of periods after 
1991; and 


(b) the amounts that are determined for B and D under para- 
graph 8504(5)(a) are based only on periods of pensionable ser- 
vice after 1991. 


Registered Pension Plans Technical Manual: §16.8 (limit on pre-age 65 
benefits). 


(8) Benefit accrual rate greater than 2 per cent — Where a 
pension plan is a grandfathered plan or would be a grandfathered 
plan if the references to “March 27, 1988” in the definitions “ex- 
isting plan” and “grandfathered plan” in subsection 8500(1) were 
read as references to “July 31, 1991” and the references to “March 
28, 1988” in the definition “existing plan” in that subsection were 
read as references to “August 1, 1991”, 


(a) the condition in paragraph 8503(3)(g) applies only in respect 
of lifetime retirement benefits provided under a defined benefit 
provision of the plan in respect of periods after 1994; and 


(b) subparagraph 8503(3)(h)(iv) is not applicable in respect of 
lifetime retirement benefits provided under a defined benefit 
provision of the plan to a member unless the formula for deter- 
mining the amount of the member’s lifetime retirement benefits 
complies with the condition in paragraph 8503(3)(g) as that con- 
dition would, but for this subsection, apply. 


Registered Pension Plans Technical Manual: §16.9 (benefit accrual rate greater 
then 2%). 


(9) Benefits under plan other than grandfathered plan — 
The following rules apply in respect of the benefits provided under 
a defined benefit provision of a pension plan that is not a 
grandfathered plan: 


(a) the condition in paragraph 8502(c) does not apply in respect 
of benefits provided with respect to an individual 


(i) to whom retirement benefits have commenced to be paid 
under the provision before 1992, or 


(11) who has died before 1992; and 


(b) the prescribed conditions for the registration of the plan in- 
clude the condition that all benefits referred to in paragraph (a) 
are acceptable to the Minister. 


Registered Pension Plans Technical Manual: §16.10 (benefits under plan other 
than grandfathered plan). 


(10) Money purchase benefits exempt from conditions — 
The Minister may exempt from the condition in paragraph 8502(c) 
all or a portion of the benefits provided under a money purchase 
provision of a pension plan with respect to a member that may rea- 


Income Tax Regulations 


sonably be considered to derive from contributions made before 
1992 under a money purchase provision of a registered pension 
plan. 

Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


Registered Pension Plans Technical Manual: §1.27 (money purchase provi- 
sion); $16.11 (money purchase benefits exempt from conditions). 


(10.1) Stipulation not required for pre-1992 plans — The 
conditions in paragraphs 8503(4)(c) and 8506(2)(d) do not apply in 
respect of a pension plan 


(a) that was a registered pension plan on December 31, 1991, 


(b) in respect of which an application for registration was made 
to the Minister before 1992, or 


(c) that was established to provide benefits to one or more indi- 
viduals in lieu of benefits to which the individuals were entitled 
under another pension plan that is a plan described in paragraph 
(a) or (b) or this paragraph, whether or not benefits are also pro- 
vided to other individuals. 


History: Subsec. 8509(10.1) added by P.C. 1995-17, subsec. 15(2), January 11, 1995, 
Canada Gazette, Part I, January 25, 1995, applicable after 1988. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


Registered Pension Plans Technical Manual: $16.12 (stipulation not required 
for pre-1992 plans). 


(11) Benefits acceptable to Minister — For greater certainty, 
where benefits under a defined benefit provision of a pension plan 
are, by reason of paragraph 8503(3)(e) or subsection (3), subject to 
the condition that they be acceptable to the Minister, the provisions 
of this section shall not be considered to limit in any way the re- 
quirements that may be imposed by the Minister in respect of the 
benefits. 


Registered Pension Plans Technical Manual: §16.13 (benefits acceptable to 
Minister). 


(12) PA limits — 1996 to 2002 — Neither subsection 147.1(8) 
nor (9) of the Act applies to render a registered pension plan a revo- 
cable plan at the end of any calendar year after 1995 and before 
2003 solely because a pension adjustment, a total of pension adjust- 
ments or a total of pension credits of an individual for the year 
(each of which is, in this subsection, referred to as a “test amount’) 
is excessive where the subsection would not apply to render the 
plan a revocable plan at the end of the year if each test amount were 
decreased by the lesser of 


(a) the amount, if any, by which the lesser of 
(i) the total of all amounts each of which is 


(A) a pension credit under a defined benefit provision of a 
registered pension plan that is included in determining the 
test amount, or 


(B) a pension credit under a money purchase provision of 
a registered pension plan or under a deferred profit shar- 
ing plan that is included in determining the test amount 
and that is taken into account, under paragraph 
8302(2)(c), in determining a pension credit referred to in 
clause (A), and 


(ii) $15,500 
exceeds the money purchase limit for the year, and 
(b) the total of all amounts each of which is a pension credit 
referred to in clause (a)(i)(A). 


History: Subsec. 8509(12) amended by replacing “2004” with “2003” and the heading 
before it amended by replacing “2003” with “2002”, by P.C. 2005-1508, s. 29, August 
31, 2005, Canada Gazette, Part II, September 21, 2005, applicable after 2002. 


Subsec. 8509(12) added by P.C. 1998-2256, subsec. 24(1), December 16, 1998, Can- 
ada Gazette, Part Il, January 6, 1999, applicable after 1995. 

pees Plans Directorate Newsletters: 96-1 (changes to retirement savings 
imits). 


reaesctie Pension Plans Technical Manual: §16.14 (PA limits — 1996 to 
2002). 
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(13) Maximum benefits indexed before 2005 — Where 


(a) a pension plan is a grandfathered plan or would be a 
grandfathered plan if the references to “March 27, 1988” in the 


(c) that was, by reason of paragraph (a), a specified multi-em- 
ployer plan in the immediately preceding calendar year (where 
that year is after 1989), 


definitions “existing plan” and “grandfathered plan” in subsec- | but does not include a pension plan where the Minister has, before 
tion 8500(1) were read as references to “March 5, 1996” and the | the beginning of the year; given notice by registered mail to the 
references to “March 28, 1988” in the definition “existing plan” | plan administrator that the plan is not a specified multi-employer 
in that subsection were read as references to “March 6, 1996”, | plan. 


(b) under the terms of the plan as they read immediately before | Related Provisions: Reg. 8510(4) — Minister’s notice concerning specified multi- 


March 6, 1996, the plan provided for benefits that are benefits to 


employer plans. 


which a condition in any of subsections 8504(1), (5) and (6) and Registered Pension Plans Technical Manual: §1.37 (specified multi-employer 


paragraph 8505(3)(d) applies and, at that time, the benefits com- 


plan); §17.2 (definition of a SMEP). 


plied with the condition, and (3) Qualification as a specified multi-employer plan — The 
(c) as a consequence of the change in the defined benefit limit | Conditions referred to in paragraph (2)(a) are the following: 


effective March 6, 1996, the benefits would, if this Part were 
read without reference to this subsection, cease to comply with 
the condition, 


the following rules apply: 


(d) for the purpose of determining at any time after March 5, 
1996 and before 1998 whether the benefits comply with the con- 
dition, the defined benefit limit for each year after 1995 is 
deemed to be the amount that it would be if the definition 
“money purchase limit” in subsection 147.1(1) of the Act were 
applied as it read on December 31, 1995, and 


(e) for the purpose of determining at any time after 1997 
whether the benefits comply with the condition, the defined ben- 
efit limit for 1996 and 1997 is deemed to be the amount that it 
would be if it were determined in accordance with paragraph 
(d). 
History: Subsec. 8509(13) added by P.C. 1998-2256, subsec. 24(3), December 16, 
1998, Canada Gazette, Part II, January 6, 1999, applicable after March 5, 1996, except 
that where 


(a) the retirement benefits provided to an individual under a pension plan are pro- 
vided by means of an annuity contract issued before March 6, 1996, and 


(b) under the terms and conditions of the contract as they read immediately before 
March 6, 1996, 


(1) the day on which annuity payments are to begin under the contract is fixed 
and determined and is after 1997, and 


(ii) the amount and timing of each annuity payment are fixed and determined, 


subsec. 8509(13) shall, in its application to those benefits, be read without reference to 
the words “‘and before 1998” in para. (d) and without reference to para. (e). 


Definitions [Reg. 8509]: “amount” — ITA 248(1); “benefits” — Reg. 8501(5)(c); 
“bridging benefits” — Reg. 8500(1); “connected” — Reg. 8500(3); “contribution’? — 
Reg. 8501(6); “deferred profit sharing plan” — ITA 147(1), 248(1); “defined benefit 
limit” — Reg. 8500(1); “defined benefit provision” —ITA 147.1(1); “employer” — 
ITA 248(1); “grandfathered plan” — Reg. 8500(1); “individual” — ITA 248(1); “life- 
time retirement benefits’ — Reg. 8500(1); “member” —ITA 147.1(1); “Minister” — 
ITA 248(1); “money purchase limit”, “money. purchase provision” —ITA 147.1(1); 


(a) it is reasonable to expect that at no time in the year will more 
than 95 per cent of the active members of the plan be employed 
by a single participating employer or by a related group of par- 
ticipating employers; 

(b) where the year is 1991 or a subsequent year, it is reasonable 
to expect that 


(i) at least 15 employers will contribute to the plan in respect 
of the year, or 


(ii) at least 10 per cent of the active members of the plan will 
be employed in the year by more than one participating 
employer, 
and, for the purposes of this condition, all employers who are 
related to each other shall be deemed to be. a single employer; 


(c) employers participate in the plan pursuant to a collective bar- 
gaining agreement; 
(d) all or substantially all of the employers who participate in the 


plan are persons who are not exempt from tax under Part I of the 
Act; 


(e) contributions are made by employers in accordance with a 
negotiated contribution formula that does not provide for any 
variation in contributions determined by reference to the finan- 
cial experience of the plan; 


(f) the contributions that are to be made by each employer in the 
year are determined, in whole or in part, by reference to the 
number of hours worked by individual employees of the em- 
ployer or some other measure that is specific to each employee 
with respect to whom contributions are made to the plan; 


(g) the administrator is a board of trustees or similar body that is 
not controlled by representatives of employers; and 


(h) the administrator has the power to determine the benefits to 
be provided under the plan, whether or not that power is subject 
to the terms of a collective bargaining agreement. 


“month” — Interpretation Act 35(1); “pension adjustment’ — ITA 248(1); “pension | Registered Pension Plans Technical Manual: §1.37 (specified multi-employer 
credit” — Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3); “pensionable service” — Reg. | plan); §17.3 (qualification as a specified multi-employer plan). 


8500(1); “prescribed”, “registered pension plan” —ITA 248(1); “retirement bene- 


fits” — Reg. 8500(1); “test amount” — Reg. 8509(12); “writing” — Interpretation Act (4) Minister’s notice — For the purpose of subsection (2), the 
35(1). Minister may give notice that a plan is not a specified multi-em- 


ployer plan only if the Minister is satisfied that participating em- 


8510. Multi-employer plans and specified multi-employer | ployers will be able to comply with all reporting obligations im- 
plans — (1) Definition of “multi-employer plan” — The defi- posed by Part LXXXIV in respect of the plan if it is not a specified 
nition ““multi-employer plan” in subsection 8500(1) is applicable for multi-employer plan, and 


the purposes of subsection 147.1(1) of the Act. 
Registered Pension Plans Technical Manual: $1.28 (multi-employer plan), 
$17.1 (definition of a multi-employer plan (MEP)). 


(2) Definition of “specified multi-employer plan” — For the 


(a) the notice is given at or after a time when the conditions in 
subsection (3) are not satisfied in respect of the plan; or 


(b) the plan administrator has applied to the Minister for the 
notice, 


purposes of this Part and subsection 147.1(1) of the Act, “specified | Registered Pension Plans Technical Manual: §17.4 (Minister’s notice). 
multi-employer plan” in a calendar year means a pension plan (5) Special rules — multi-employer plan — Where a pension 
(a) in respect of which the conditions in subsection (3) are satis- | plan is a multi-employer plan in a calendar year, 


fied at the beginning of the year (or at the time in the year when 
the plan is established, if later), 

(b) that has, on application by the plan administrator, been des- 
ignated in writing by the Minister to be a specified multi-em- 
ployer plan in the year, or 
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(a) each member of the plan who is connected at any time in the 
year with an employer who participates in the plan shall be 
deemed, for the purposes of applying the conditions in sections 
8503 and 8504 in respect of the plan in the year and in each 
subsequent year, not to be so connected in the year; 
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(b) paragraph 8503(3)(b) shall, in its application in respect of 
benefits provided under a defined benefit provision of the plan 
in respect of a period in the year, be read without reference to 
subparagraph (ii) thereof; and 
(c) the condition in paragraph 8503(3)(k) and the rule in subsec- 
tion 8504(8) shall apply in the year in respect of the plan without 
regard to benefits provided under any other pension plan. 
Registered Pension Plans Technical Manual: §17.5 (special rules — MEPs). 


(6) Special rules — specified multi-employer plan — Where 
a pension plan 1s a specified multi-employer plan in a calendar year, 


(a) a contribution that is made in the year in respect of a defined 
benefit provision of the plan by an employer with respect to the 
employer’s employees or former employees in accordance with 
the plan as registered shall be deemed, for the purpose of para- 
graph 8502(b), to be an eligible contribution; 


(b) subparagraph 8502(c)(i) shall, in its application in the year in 
respect of the plan, be read as follows: 


“(i) benefits that are in accordance with subsection 8503(2), 
paragraphs 8503(3)(c), (e) and (g) and subsections 8504(5) 
and (6)”; 


(c) the conditions in paragraphs 8503(3)(j) and (4)(a) do not ap- 
ply in the year in respect of the plan; and 


(d) a payment made in the year under a defined benefit provision 
of the plan with respect to a member is deemed to comply with 
the conditions in paragraph 8503(2)(h) (in the case of a payment 
made in connection with the member’s termination from the 
plan otherwise than by reason of death) or (j) (in the case of a 
payment made after the death of the member) where it would 
comply if paragraph 8503(2)(h) were read as follows: 


“(h) the payment, with respect to a member in connection 
with the member’s termination from the plan (otherwise 
than by reason of death), of one or more single amounts 
where 


(i) the payments are the last payments to be made under 
the provision with respect to the member, and 


(ii) each single amount does not exceed the amount that 
would be the balance in the member’s net contribution 
account immediately before the time of payment of the 
single amount if, for each contribution that is a specified 
contribution, the account were credited at the time of the 
specified contribution with an additional amount equal 
to the amount of the specified contribution and, for this 
purpose, a specified contribution is 


(A) a contribution included in determining a pension 
credit of the member under the provision because of 
paragraph 8301(5)(b), or 


(B) a contribution made before 1990 in respect of the 
provision by a participating employer, to the extent 
that the contribution can reasonably be considered to 
have been determined by reference to the number of 
hours worked by the member or some other measure 
specific to the member;”’. 

History: Para. 8510(6)(d) added by P.C. 2001-153, s. 8, January 30, 2001, Canada 

Gazette, Part Il, February 14, 2001, applicable after 1988. : 


Registered Pension Plans Technical Manual: §17.6 (special rules —- SMEPs). 


(7) Additional prescribed conditions — Where a pension plan 
is a specified multi-employer plan in a calendar year, the prescribed 
conditions for the registration of the plan include, in that year, the 
following conditions: 


(a) when employer and member contribution rates under the 
plan were last established, it was reasonable to expect that, for 
each calendar year beginning with the year in which the contri- 
bution rates were last established, 


(i) the aggregate of all amounts each of which is the pension 
credit of an individual for the year with respect to an em- 
ployer under a benefit provision of the plan 


Income Tax Regulations 


would not exceed 


(ii) 18 per cent of the aggregate of all amounts each of which 
is, for an individual and an employer where the pension 
credit of the individual for the year with respect to the em- 
ployer under a benefit provision of the plan is greater than 
nil, the compensation of the individual from the employer for 
the year, 


except that this condition does not apply for years before 1992 
in the case of a pension plan that is a grandfathered plan; and 


(b) where the plan contains a money purchase provision, 


(i) the plan terms are such that, if subsection 147.1(9) of the 
Act were applicable in respect of the plan, the plan would not 
under any circumstances become a revocable plan at the end 
of the year pursuant to that subsection, or 


(ii) if the plan terms do not comply with the condition in sub- 
paragraph (i), the only circumstances that would result in the 
plan becoming a revocable plan at the end of the year pursu- 
ant to subsection 147.1(9) of the Act, if that subsection were 
applicable in respect of the plan, are circumstances accept- 
able to the Minister. 


Information Circulars: 98-2: Prescribed compensation for RPPs, para. 6. 


Registered Pension Plans Technical Manual: §17.7 (additional prescribed 
conditions). 


(8) Purchase of additional benefits — Where, in the case of a 
pension plan that is a specified multi-employer plan in a calendar 
year, 


(a) the amount of lifetime retirement benefits provided under a 
defined benefit provision of the plan to each member is deter- 
mined by reference to the hours of employment of the member 
with participating employers, 


(b) the plan permits a member whose actual hours of employ- 
ment in a period are fewer than a specified number of hours for 
the period to make contributions to the plan in order to increase, 
to an amount not exceeding the specified number of hours for 
the period, the number of hours that are treated under the provi- 
sion as hours of employment of the member in the period, and 


(c) the specified number of hours for a period does not exceed a 
reasonable measure of the actual hours of employment of mem- 
bers who render services throughout the period on a full-time 
basis, 


the condition in paragraph 8503(3)(a) does not apply in respect of 
such portion of the lifetime retirement benefits provided under the 
provision to a member as is determined by reference to hours ac- 
quired by the member as a consequence of contributions made to 
the plan in the year by the member, as described in paragraph (b). 


Registered Pension Plans Technical Manual: $17.8 (purchase of additional 
benefits). 


Definitions [Reg. 8510]: “active member” — Reg. 8500(1); “‘administrator” — ITA 
147.1(1); “amount” — ITA 248(1); “benefit provision” — Reg. 8500(1); “benefits” — 
Reg. 8501(5)(c); “compensation” —ITA 147.1(1); ‘“tconnected” — Reg. 8500(3); 
“contribution” — Reg. 8501(6); “defined benefit provision” —ITA 147.1(1); “em- 
ployed”, “employee”, “employer”, “employment” —ITA 248(1); “grandfathered 
plan” — Reg. 8500(1); “individual” —ITA 248(1); “lifetime retirement benefits” — 
Reg. 8500(1); ‘member’ — ITA 147.1(1); “Minister? —ITA 248(1); ‘money 
purchase provision” —ITA 147.1(1); “multi-employer plan” —ITA 147.1(1), Reg. 
8500(1); “participating employer” —ITA 147.1(1); “pension credit’ — Reg. 8301, 
8308. 1(2)-(4), 8308.3(2), (3); “person”, “prescribed” — ITA 248(1); “related” — ITA 
251(2)—-(6); “single amount” — ITA 147.1(1): “specified multi-employer plan” — ITA 
147.1(1), Reg. 8510(2), (3); “writing” — Interpretation Act 35(1). 


8511. Conditions applicable to amendments — (1) For the 
Purposes of paragraph 147.1(4)(c) of the Act, the following condi- 
tions are prescribed in respect of an amendment to a registered pen- 
sion plan: 
(a) where the amendment increases the accrued lifetime retire- 
ment benefits provided to a member under a defined benefit pro- 
vision of the plan, the increase is not, in the opinion of the Min- 


ister, inconsistent with the conditions in paragraphs 8503(3)(h) 
and (1); and 
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(b) where the plan is a grandfathered plan and the amendment 
increases the bridging benefits provided to a member under a 
defined benefit provision of the plan, the member’s bridging be- 
nefits, as amended, comply with the condition in subparagraph 
8503(2)(b)(ii) that would apply if the plan were not a 
grandfathered plan. 


Registered Pension Plans Technical Manual: $18.1 (conditions applicable to 
amendments), 


(2) Where an amendment to a registered pension plan provides for 
the return to a member of all or a part of the contributions made by 
the member under a defined benefit provision of the plan, the plan 
becomes a revocable plan at any time that an amount (other than an 
amount that may be transferred from the plan in accordance with 
subsection 147.3(6) of the Act) that is payable to the member as a 
consequence of the amendment is not paid to the member as soon 
after the amendment as is practicable. 


History: Subsec. 8511(2) amended by P.C. 1995-17, s. 16, January 11, 1995, Canada 
Gazette, Part II, January 25, 1995, applicable after 1988. 


Registered Pension Plans Technical Manual: $18.2 (conditions applicable to 
amendments). 

Definitions [Reg. 8511]: “amount”? —ITA 248(1); “bridging benefits” — Reg. 
8500(1); “contribution” — Reg. 8501(6); “defined benefit provision” —ITA 147.1(1); 
“grandfathered plan”, “lifetime retirement benefits” — Reg. 8500(1); “member” — 
ITA 147.1(1); “Minister”, “prescribed”, “registered pension plan” — ITA 248(1). 


8512. Registration and amendment — (1) For the purposes of 
subsection 147.1(2) of the Act, an application for registration of a 
pension plan shall be made by forwarding by registered mail to the 
Deputy Minister of National Revenue for Taxation [Commissioner 
of Revenue] at Ottawa the following documents: 


(a) an application in prescribed form containing prescribed 
information; 

(b) certified copies of the plan text and any other documents that 
contain terms of the plan; 

(c) certified copies of all trust deeds, insurance contracts and 
other documents that relate to the funding of benefits under the 
plan; 

(d) certified copies of all agreements that relate to the plan; and 


(e) certified copies of all resolutions and by-laws that relate to 
the documents referred to in paragraphs (b) to (d). 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 04-2 (RPP applications — processing an incomplete application). 
Registered Pension Plans Technical Manual: §18.3 (registration). 


Forms: T1510: Application to register a pension plan. 


(2) Where, after 1988, an amendment is made to a registered pen- 
sion plan, to the arrangement for funding benefits under the plan or 
to a document that has been filed with the Minister in respect of the 
plan, the plan administrator shall, within 60 days after the day on 
which the amendment is made, forward to the Deputy Minister of 
National Revenue for Taxation [Commissioner of Revenue] at 
Ottawa 
(a) a prescribed form containing prescribed information; and 


(b) certified copies of all documents that relate to the 
amendment. 
Registered Plans Directorate Newsletters: 96-1 (changes to retirement savings 
limits). 
Registered Plans Compliance Bulletins: 1 (terminating registered pension 
plans). 
Forms: T1920: Application to amend an RPP. 


(3) For the purposes of subsection 147.1(4) of the Act, an applica- 
tion for the acceptance of an amendment to a registered pension 
plan is made in prescribed manner where the documents that are 
required by subsection (2) are forwarded by registered mail to the 
Deputy Minister of National Revenue for Taxation {Commissioner 
of Revenue] at Ottawa. 

Registered Pension Plans Technical Manual: §18.4 (amendment). 
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Definitions [Reg. 8512]: “administrator? —ITA 147.1(1): “benefits” — Reg. 
8501(5)(c); “Minister”, “prescribed”, “registered pension plan’ — ITA 248(1); 
“trust” —ITA 104(1), 248(1), (3). 


8513. Designated laws — For the purposes of paragraph 
8302(3)(m), subparagraph 8502(c)(Giii) and paragraph 8517(5)(f), 
“designated provision of the law of Canada or a province” means 
subsection 21(2) of the Pension Benefits Standards Act, 1985 and 
any provision of a law of a province that is similar to that 
subsection. 

Definitions [Reg. 8513]: “province” — Interpretation Act 35(1). 

Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions), 


Registered Pension Plans Technical Manual: §18.5 (designated laws). 


8514. Prohibited investments — (1) For the purposes of sub- 
paragraph 8502(h)(i) and subject to subsections (2), (2.1) and (3), a 
prohibited investment in respect of a registered pension plan is a 
share of the capital stock of, an interest in, or a debt of 


(a) an employer who participates in the plan, 


(b) a person who is connected with an employer who partici- 
pates in the plan, 


(c) a member of the plan, 


(d) a person or partnership that controls, directly or indirectly, in 
any manner whatever, a person or partnership referred to in par- 
agraph (a) or (b), or 

(e) a person or partnership that does not deal at arm’s length 
with a person or partnership referred to in paragraph (a), (b), (c) 
or (d), 


or an interest in, or a right to acquire, such a share, interest or debt. 
Registered Pension Plans Technical Manual: §18.6 (prohibited investments). 


(2) A prohibited investment does not include 


(a) a bond, debenture, note, mortgage or similar obligation de- 
scribed in clause 212(1)(b)(ii)(C) of the Act; 


(b) a share listed on a stock exchange referred to in section 3200 
or 3201; 


(c) a bond, debenture, note or similar obligation of a corporation 
any shares of which are listed on a stock exchange referred to in 
section 3200 or 3201; 


(d) an interest in, or a right to acquire, property referred to in 
paragraph (b) or (c); or 
(e) a mortgage in respect of real property situated in Canada that 


(1) where this condition has not been waived by the Minister 
and the amount paid for the mortgage, together with the 
amount of any indebtedness outstanding at the time the mort- 
gage was acquired under any mortgage or hypothec that 
ranks equally with or superior to the mortgage, exceeds 75 
per cent of the fair market value, at that time, of the real pro- 
perty that is subject to the mortgage, is insured under the Na- 
tional Housing Act or by a corporation that offers its services 
to the public in Canada as an insurer of mortgages, 


(ii) where the registered pension plan in connection with 
which the mortgage is held would be a designated plan for 
the purposes of subsection 8515(5) if subsection 8515(4) 
were read without reference to paragraph (b) thereof, is ad- 
ministered by an approved lender under the National Hous- 
ing Act, and 

(iil) bears a rate of interest that would be reasonable in the 
circumstances if the mortgagor dealt with the mortgagee at 
arm’s length. 

Registered Pension Plans Technical Manual: §18.7 (mortgages). 


(2.1) [Multi-employer plan] — Where a share of the capital stock 
of, an interest in or a debt of, a person who is connected with a 
particular employer who participates in a registered pension plan 
that is a multi-employer plan would, but for this subsection, be a 
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prohibited investment in respect of the plan, the property is not a 
prohibited investment in respect of the plan if 


(a) the plan does not contain a money purchase provision; 


(b) at the time the property is acquired by the plan, there are at 
least 15 employers who participate in the plan, and, for this 
purpose, 
(i) all employers who are related to each other are deemed to 
be a single employer, and 


(ii) all the structural units of a trade union, including each 
local, branch, national and international unit, are deemed to 
be a single employer; 


(c) at the time the property is acquired by the plan, no more than 
10% of the active members of the plan are employed by the par- 
ticular employer or by. any person related to the particular 
employer; 


(d) the property would not be a prohibited investment in respect 
of the plan if subsection (1) were read without reference to para- 
graph (1)(b); and 


(e) immediately after the time the property is acquired by the 
plan, the total of all amounts each of which is the cost amount to 
a person of a property held in connection with the plan that 
would, but for this subsection, be a prohibited investment in re- 
spect of the plan does not exceed 10% of the total of all amounts 
each of which is the cost amount to a person of a property held 
in connection with the plan. 


Related Provisions: Reg. 8514(2.2) — Whether Crown corporations “related” to 
each other. 


(2.2) [Crown corporations — whether related] — For the 
purposes of the conditions in paragraphs (2.1)(b) and (c), two cor- 
porations that are related to each other solely because they are both 
controlled by Her Majesty in right of Canada or a province are 
deemed not to be related to each other. 


(3) A prohibited investment in respect of a registered pension plan 
does not include an investment that was acquired by the plan before 
March 28, 1988. 


Related Provisions: Reg. 8514(4) — When debt obligation deemed to be issued. 


(4) For the purposes of subsection (3), where at any time after 
March 27, 1988, the principal amount of a bond, debenture, note, 
mortgage or similar obligation increases as a consequence of the 
advancement or lending of additional amounts, or the maturity date 
of such an obligation is extended, the obligation shall, after that 
time, be deemed to have been issued at that time. 

History: The opening words of subsec. 8514(1) amended, subsecs. 8514(2.1) and (2.2) 
added, by P.C. 2001-153, s. 9, January 30, 2001, Canada Gazette, Part II, February 14, 
2001, applicable to property acquired after September 1999. 


Para. 8514(2)(a) and subsec. 8514(4) amended by P.C. 1994-1817, paras. 62(j) and (k), 
November 1, 1994, Canada Gazette, Part II, November 30, 1994. 


Definitions [Reg. 8514]: “active member” —Reg. 8500(1);. “amount” — ITA 
248(1); ‘‘arm’s length” — ITA 251(1); “Canada” — ITA 255, Interpretation Act 35(1); 
“connected” — Reg. 8500(3); “corporation” —ITA 248(1), Interpretation Act 35(1); 
“cost amount”, “employed”, “employer” — ITA 248(1); “Her Majesty” — Interpreta- 
tion Act 35(1); “insurer” —ITA 248(1); “member? —ITA 147.1(1); “Minister” — 
ITA 248(1); “money purchase provision” —ITA 147.1(1); “multi-employer plan” — 
ITA 147.1(1), Reg. 8500(1); “person”, “principal amount”, “property” — ITA 248(1); 
“province” — Interpretation Act 35(1); “registered pension plan” — ITA 248(1); “re- 
lated” — ITA 251(2)-(6), Reg: 8514(2.2); “share” — ITA 248(1). 


8515. Special rules for designated plans [IPPs] — (1) 
Designated plans — For the purposes of subsections (5) and (9), 
and subject to subsection (3), a registered pension plan that contains 
a defined benefit provision is a designated plan throughout a caien- 
dar year if the plan is not maintained pursuant to a collective bar- 
gaining agreement and 


(a) the aggregate of all amounts each of which is a pension 
credit (as determined under Part LXXXIII) for the year of a 
specified individual under a defined benefit provision of the plan 


Income Tax Regulations 


exceeds 
(b) 50 per cent of the aggregate of all amounts each of which is a 
pension credit (as determined under Part LXX XII) for the year 
of an individual under a defined benefit provision of the plan. 
Related Provisions: Reg. 8515(3)— Exceptions; Reg. 8515(4) — Specified 
individual. 
Registered Plans Directorate Newsletters: 01-3 (tailored individual pension 
plan); 04-1 (pitfalls to avoid). 
Registered Plans Compliance Bulletins: 2 (funding designated RPPs). 
Registered Pension Plans Technical Manual: §19.1 (designated plan). 


(2) Designated plan in previous year — For the purposes of 
subsections (5) and (9), a registered pension plan is a designated 
plan throughout a particular calendar year after 1990 if the plan was 
a designated plan at any time in the immediately preceding year, 
except where the Minister has waived in writing the application of 
this subsection in respect of the plan. 

Registered Pension Plans Technical Manual: §19.2 (designated plan in previous 
year). 


(3) Exceptions — A registered pension plan is not a designated 
plan in a calendar year pursuant to subsection (1) if 


(a) the plan would not be a designated plan in the year pursuant 
to that subsection if the reference in paragraph (1)(b) to “SO per 
cent” were read as a reference to “60 per cent’, 


(b) the plan was established before the year, and 


(c) the amount determined under paragraph (1)(a) in respect of 
the plan for the immediately preceding year did not exceed the 
amount determined under paragraph (1)(b), 


or if 


(d) there are more than 9 active members of the plan in the year, 
and 


(e) the Minister has given written notice to the administrator of 
the plan that the plan is not a designated plan in the year. 


Registered Pension Plans Technical Manual: §19.3 (exceptions). 


(4) Specified individuals — An individual is a specified indivi- 
dual for the purposes of paragraph (1)(a) in respect of a pension 
plan and a particular calendar year if 


(a) the individual was connected at any time in the year with an 
employer who participates in the plan; or 


(b) the aggregate of all amounts each of which is the remunera- 
tion of the individual for the year from an employer who partici- 
pates in the plan, or from an employer who does not deal at 
arm’s length with a participating employer, exceeds 2'/2 times 
the Year’s Maximum Pensionable Earnings for the year. 
Registered Pension Plans Technical Manual: §19.4 (specified individual). 


(5) Eligible contributions — For the purpose of determining 
whether a contribution made by an employer to a registered pension 
plan at a time when the plan is a designated plan is an eligible con- 


tribution under subsection 147.2(2) of the Act, a prescribed condi- 
tion is that 


(a) the contribution satisfies the condition in subsection (6), or 

©) the contribution would satisfy the condition in subsection (6) 

i 
(i) paragraph (6)(b) and subparagraph (7)(e)(i) were applica- 


ble only in respect of retirement benefits that became pro- 
vided under the plan after 1990, 


(1i) paragraph (6)(c) were applicable only in respect of those 
benefits payable after the death of a member that relate to 


retirement benefits that became provid d 
the member after 1990, and : TEE Ee 


(iii) the assumption as to the time retirement benefits (other 
than retirement benefits that became provided after 1990) 
will commence to be paid is the same for the purposes of the 
maximum funding valuation as for the purposes of the actua- 
rial valuation that forms the basis for the recommendation re- 
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ferred to in subsection 147.2(2) of the Act pursuant to which 
the contribution is made. 


Related Provisions: Reg. 8515(1)-(3) — Designated plans. 


Registered Pension Plans Technical Manual: §19.5 (eligible contributions). 


(6) Funding restriction — The condition referred to in subsec- 
tion (5) is that the contribution would be required to be made for the 
plan to have sufficient assets to pay benefits under the defined ben- 
efit provisions of the plan, as registered, with respect to the employ- 
ees and former employees of the employer if 


(a) required contributions were determined on the basis of a 
maximum funding valuation prepared as of the same effective 
date as the actuarial valuation that forms the basis for the recom- 
mendation referred to in subsection 147.2(2) of the Act pursuant 
to which the contribution is made; 


(a.1) each defined benefit provision of the plan provided that, 
with respect to restricted-funding members, retirement benefits 
are payable monthly in advance; 


(b) each defined benefit provision of the plan provided that, after 
retirement benefits commence to be paid with respect to a re- 
stricted-funding member, the benefits are adjusted annually by a 
percentage increase for each year that is 1 percentage point less 
than the percentage increase in the Consumer Price Index for the 
year, in lieu of any cost-of-living adjustments actually provided; 


(c) each defined benefit provision of the plan provided the fol- 
lowing benefits after the death of a restricted-funding member 
who dies after retirement benefits under the provision have com- 
menced to be paid to the member, in lieu of the benefits actually 
provided: 


(i) where the member dies within 5 years after retirement be- 
nefits commence to be paid under the provision, the continu- 
ation of the retirement benefits for the remainder of the 5 
years as if the member were alive, and 


(ii) where an individual who is a spouse or common-law 
partner of the member when retirement benefits commence 
to be paid under the provision to the member is alive on the 
later of the day of death of the member and the day that is 5 
years after the day on which the member’s retirement bene- 
fits commence to be paid, retirement benefits payable to the 
individual for the duration of the individual’s life, with the 
amount of the benefits payable for each month equal to 66°/3 
per cent of the amount of retirement benefits that would have 
been payable under the provision for the month to the mem- 
ber if the member were alive; 


(d) where more than one employer participates in the plan, as- 
sets and actuarial liabilities were apportioned in a reasonable 
manner among participating employers with respect to their em- 
ployees and former employees; and 


(e) the rule in paragraph 147.2(2)(d) of the Act that provides for 
the disregard of a portion of the assets of the plan apportioned to 
the employer with respect to the employer’s employees and for- 
mer employees were applicable for the purpose of determining 
required contributions pursuant to this subsection. 


Related Provisions: Reg. 8515(7) — Maximum funding valuation; Reg. 8515(8) — 
Restricted-funding member. 


History: The word “spouse” replaced with “spouse or common-law partner” in sub- 
para. 8515(6)(c)(ii), by P.C. 2001-957, para. 14(f), May 31, 2001, Canada Gazette, 
Part II, June 20, 2001, applicable to 2001 er seq., except that if a taxpayer and a person 
have jointly elected pursuant to s. 144 of the Modernization of Benefits and Obligations 
Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 taxation year, the amend- 
ment applies to the taxpayer and the person in respect of the applicable taxation year et 
seq. 

Para. 8515(6)(a.1) added by P.C. 1995-17, subsec. 17(1), January l iY I 995, Canada 
Gazette, Part I, January 25, 1995, applicable with respect to a contribution made after 
June 4, 1994, except where the contribution is made pursuant to a valuation report filed 
with the Minister in accordance with subsec, 147.2(3) of the Income Tax Act on or 
before June 4, 1994. 


Registered Pension Plans Technical Manual: §19.6 (funding restriction). 
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(7) Maximum funding valuation — For the purposes of subsec- 
tion (6), a maximum funding valuation is a valuation prepared by an 
actuary in accordance with the following rules: 


(a) the projected accrued benefit method is used for the purpose 
of determining actuarial liabilities and current service costs; 


(b) the valuation rate of interest is 7.5 per cent per annum; 
(c) it is assumed that 


(i) the rate of increase in general wages and salaries and in 
each member’s rate of remuneration will be 5.5 per cent per 
annum, and 


(ii) the rate of increase in the Consumer Price Index will be 4 
per cent per annum; 


(d) each assumption made in respect of economic factors other 
than those referred to in paragraph (c) is consistent with the-as- 
sumptions in that paragraph; 

(e) in the case of a restricted-funding member, it is assumed that 


(i) retirement benefits will commence to be paid to the mem- 
ber no earlier than the day on which the member attains 65 
years of age, 


(ii) the member will survive to the time the member’s retire- 
ment benefits commence to be paid, 

(iii) where the member is employed by a participating em- 
ployer as of the effective date of the valuation, the member 
will continue in employment until the time when the mem- 
ber’s retirement benefits commence to be paid, and 


(iv) when the member’s retirement benefits commence to be 
paid, the member will be married to a person who is the same 
age as the member; 


(f) the rate of mortality at each age is equal to 


(i) in the case of a restricted-funding member, 80 per cent of 
the average of the rates at that age for males and females in 
the 1983 Group Annuity Mortality Table, as published in 
Volume XXXV of the Transactions of the Society of Actua- 
ries, and 

(i1) in the case of any other member, 80 per cent of the rate at 
that age in the mortality table referred to in subparagraph (i) 
for individuals of the same sex as the member; 


(g) it is assumed that where a member has a choice between re- 
ceiving retirement benefits or a lump sum payment, retirement 
benefits will be paid to the member; and 


(h) the plan’s assets are valued at an amount equal to their fair 
market value as of the effective date of the valuation. 
Related Provisions: Reg. 8515(8) — Restricted-funding member. 
History: Subpara. 8515(7)(e)(i) and para. 8515(7)(f) amended by P.C. 1995-17, sub- 
secs. 17(2) and (3), January 11, 1995, Canada Gazette, Part Il, January 25, 1995, appli- 
cable after 1988, except that with respect to a contribution that is made 
(i) on or before June 4, 1994, or 
(ii) pursuant to a valuation report filed with the Minister in accordance with sub- 
sec. 147.2(3) of the Income Tax Act on or before June 4, 1994, 
subpara. 8515(7)(f)(i) shall be read as follows: 
(i) in the case of a restricted-funding member, or a male member who is not a 
restricted-funding member, 80 per cent of the average of the rates at that age for 
males and females in the 7983 Group Annuity Mortality Table, as published in 
Volume XXXV of the Transactions of the Society of Actuaries, and 
Registered Pension Plans Technical Manual: §19.7 (maximum funding 
valuation). 


(8) Restricted-funding members — For the purposes of sub- 
sections (6) and (7) as they apply in respect of a contribution made 
to a registered pension plan, a member of the plan is a restricted- 
funding member if, at the time the maximum funding valuation is 
prepared, 
(a) the member has a right, whether absolute or contingent, to 
receive retirement benefits under a defined benefit provision of 
the plan and the benefits have not commenced to be paid; or 


(b) the payment of retirement benefits under a defined benefit 
provision of the plan to the member has been suspended. 
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(9) Member contributions — Where 


(a) a member of a registered pension plan makes a contribution 
to the plan to fund benefits that have become provided at a par- 
ticular time under a defined benefit provision of the plan in re- 
spect of periods before that time, 


(b) the contribution is made at a time when the plan is a desig- 
nated plan, and 


(c) the contribution would not be an eligible contribution under 
subsection 147.2(2) of the Act if it were made by an employer 
who participates in the plan on behalf of the member, 


the plan becomes, for the purposes of paragraph 147.1(11)(c) of the 
Act, a revocable plan immediately before the time the contribution 
is made. 


Related Provisions: Reg. 8515(1)-(3) — Designated plans. 
Registered Pension Plans Technical Manual: $19.8 (member contributions). 


Definitions [Reg. 8515]: “active member” — Reg. 8500(1); “actuary”, “administra- 
tor’ —ITA 147.1(1); “amount” — ITA 248(1); “arm’s length” — ITA 251(1); “bene- 
fits’ — Reg. 8501(5)(c); “connected” — Reg. 8500(3); “Consumer Price Index” — 
Reg. 8500(1); “contribution” — Reg. 8501(6); “defined benefit provision” — ITA 
147.1(1); “designated plan” —Reg. 8515(1)-(3); “employed”, “employee”, “em- 
ployer”, “employment”, “individual” — ITA 248(1); “maximum funding valuation” — 
Reg. 8515(7); “member” — ITA 147.1(1); “Minister” — ITA 248(1); “month” — Jn- 
terpretation Act 35(1); “participating employer’ —ITA 147.1(1); “pension credit’ — 
Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3); “person”, “prescribed” — ITA 248(1); “reg- 


istered pension plan” —Reg. 8515(1), (2); “restricted-funding member” — Reg. 
8515(8); “retirement benefits’ — Reg. 8500(1); “specified individual” — Reg. 
8515(4); “spouse” — Reg. 8500(5); “writing” — Interpretation Act 35(1); “written” — 
Interpretation Act 35(1)“writing’; “Year’s Maximum Pensionable Earnings” — Reg. 
8500(1). 


8516. Eligible contributions — (1) Prescribed contribu- 
tion — For the purposes of subsection 147.2(2) of the Act, a contri- 
bution described in any of subsections (2) to (4) is a prescribed 
contribution. 


Plan (Quebec) 
Letter from Dept. of Finance, May 23, 2006: See under 


‘Proposed Amendment — Member-funded Pension 


Ai72010. 
Registered Pension Plans Technical Manual: $19.9 (prescribed contribution). 


(2) Funding on termination basis — A contribution that is 
made by an employer to a registered pension plan is described in 
this subsection if 


(a) the contribution is made pursuant to a recommendation by an 
actuary in whose opinion the contribution is required to be made 
so that, if the plan is terminated immediately after the contribu- 
tion is made, it will have sufficient assets to pay benefits accrued 
under the defined benefit provisions of the plan, as registered, to 
the time the contribution is made; 


(b) the recommendation is based on an actuarial valuation that 
complies with the following conditions: 


(i) the effective date of the valuation is not more than four 
years before the day on which the contribution is made, 


(ii) all assumptions made for the purposes of the valuation 
are reasonable at the time the valuation is prepared and at the 
time the contribution is made, 


(iii) the valuation is prepared in accordance with generally 
accepted actuarial principles applicable with respect to a val- 
uation prepared on the basis that a plan will be terminated, 
and 


(iv) where more than one employer participates in the plan, 
assets and actuarial liabilities are apportioned in a reasonable 
manner among participating employers; 

(c) the recommendation is approved by the Minister; and 


(d) at the time the contribution is made, the plan is not a desig- 
nated plan under section 8515. 


Registered Pension Plans Technical Manual: §19.10 (funding on termination 
basis). 
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(3) Contributions required by pension benefits legislation 
— A contribution that is made by an employer to a registered pen- 
sion plan is described in this subsection if 


(a) the contribution 


(i) is required to be made to comply with the Pension Bene- 
fits Standards Act, 1985 or a similar law of a province, 


(ii) is made in respect of benefits under the defined benefit 
provisions of the plan as registered, and 


(iii) is made pursuant to a recommendation by an actuary; 


(b) the recommendation is based on an actuarial valuation that 
complies with the following conditions: 


(i) the effective date of the valuation is not more than four 
years before the day on which the contribution is made, 


(ii) all assumptions made for the purposes of the valuation 
are reasonable at the time the valuation is prepared and at the 
time the contribution is made, and 


(iii) where more than one employer participates in the plan, 
assets and actuarial liabilities are apportioned in a reasonable 
manner among participating employers; 


(c) the recommendation is approved by the Minister; and 


(d) at the time the contribution is made, the plan is not a desig- 
nated plan under section 8515. 


Registered Pension Plans Technical Manual: §19.11 (contributions required by 
pension benefits legislation). 


(4) Shared funding arrangement — A contribution that is 
made by an employer to a registered pension plan is described in 
this subsection if 


(a) responsibility for the governance of the plan is shared be- 
tween the participating employers and the members of the plan; 


(b) the contribution is made pursuant to an arrangement ap- 
proved by the Minister under which it is reasonable to expect 
that, on a long-term basis, the members’ entitlement to benefit 
from actuarial surplus, the members’ obligation to fund actuarial 
deficiencies and the members’ obligation to make regular cur- 
rent service contributions, under the defined benefit provisions 
of the plan, will not be less than 66 73% or more than 100% of 
each such entitlement or obligation of the participating 
employers; 

(c) the contribution is a current service contribution that would 
be an eligible contribution under subsection 147.2(2) of the Act 
if no contributions were prescribed for the purposes of that sub- 
section and if that subsection were read without reference to 
subparagraphs (d)(ii) and (iii); 

(d) the recommendation pursuant to which the contribution is 
made is such that the current service contributions to be made by 


the employer and the employer’s employees in respect of the 
provisions do not exceed, 


(i) where the amount of actuarial surplus in respect of the 
employer is not more than 10% of the amount of actuarial 
liabilities apportioned to the employer in respect of the em- 
ployer’s employees and former employees, the current ser- 
vice contributions that would be required if there were no ac- 
tuarial surplus under the provisions, 


(ii) where the amount of actuarial surplus in respect of the 
employer is greater than 10%, but not more than 15%, of the 
amount of actuarial liabilities apportioned to the employer in 
respect of the employer’s employees and former employees, 
75% of the current service contributions that would be re- 
quired if there were no actuarial surplus under the provisions, 


(111) where the amount of actuarial surplus in respect of the 
employer is greater than 15%, but not more than 20%, of the 
amount of actuarial liabilities apportioned to the employer in 
Tespect of the employer’s employees and former employees, 
50% of the current service contributions that would be re- 
quired if there were no actuarial surplus under the provisions, 
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(iv) where the amount of actuarial surplus in respect of the 
employer is greater than 20%, but not more than 25%, of the 
amount of actuarial liabilities apportioned to the employer in 
respect of the employer’s employees and former employees, 
25% of the current service contributions that would be re- 
og a if there were no actuarial surplus under the provisions, 
an 


(v) where the amount of actuarial surplus in respect of the 
employer is greater than 25% of the amount of actuarial lia- 
bilities apportioned to the employer in respect of the em- 
ployer’s employees and former employees, nil; and 


(e) at the time the contribution is made, the plan is not a desig- 
nated plan under section 8515. 


History [8516]: S. 8516 amended by P.C. 2003-1497, s. 10, October 2, 2003, Canada 
Gazette, Part II, October 22, 2003, applicable to contributions made after 2002. 


Subsec. 8516(1) amended by P.C. 1998-2256, subsec. 25(1), December 16, 1998, Can- 
ada Gazette, Part II, January 6, 1999, applicable after 1995. 

Subsec. 8516(1) amended by P.C. 1995-17, subsec. 18(1), January 11, 1995, Canada 
Gazette, Part Il, January 25, 1995, applicable after 1988. 

Subsecs. 8516(7), (8) added by P.C. 1995-17, subsec. 18(2), January 11, 1995, Canada 
Gazette, Part Il, January 25, 1995, applicable after 1988. 

Subsec. 8516(9) added by P.C. 1998-2256, subsec. 25(2), December 16, 1998, Canada 
Gazette, Part I, January 6, 1999, applicable after 1995. 

Definitions [Reg. 8516]: “actuary” — ITA 147.1(1); “amount” — ITA 248(1); “be- 
nefits” — Reg. 8501(5)(c); “contribution” — Reg. 8501(6); “defined benefit provi- 
sion” —ITA 147.1(1); “employee”, “employer” —ITA 248(1):; “member? — ITA 
147.1(1); “Minister” — ITA 248(1); “participating employer” — ITA. 147.1(1); “pre- 
scribed” — ITA 248(1); “province” — Interpretation Act 35(1); “registered pension 
plan” — ITA 248(1); “surplus” — Reg. 8500(1). 


8517. Transfer — defined benefit to money purchase — (1) 
Prescribed amount — Subject to subsections (2) to (3.1), for the 
purpose of applying paragraph 147.3(4)(c) of the Act to the transfer 
of an amount on behalf of an individual in full or partial satisfaction 
of the individual’s entitlement to benefits under a defined benefit 
provision of a registered pension plan, the prescribed amount is the 
amount that is determined by the formula 


AXB 


where 
A is the amount of the individual’s lifetime retirement benefits 
under the provision commuted in connection with the transfer, 
as determined under subsection (4), and 
B is 
(a) the present value factor that corresponds to the age at- 
tained by the individual at the time of the transfer, deter- 
mined pursuant to the table to this subsection, or 


(b) where the present value factor referred to in paragraph (a) 
is less than the present value factor that corresponds to the 
next higher age, the present value factor determined by inter- 
polation between those two factors on the basis of the age 
(expressed in years, including any fraction of a year) of the 


individual. 

Attained Present Attained Present 
Age Value Age Value 
Factor Factor 

Under 50 9.0 73 9.8 

50 9.4 74 9.4 

51 9.6 ahs 9.1 

S12 9.8 76 8.7 

53 10.0 th 8.4 

54 10.2 78 8.0 

2) 10.4 79 7.7 

56 10.6 80 Thee: 

Bulk 10.8 8] 7.0 

58 11.0 82 6.7 

59 11.3 83 6.4 
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Attained Present Attained Present 

Age Value Age Value 

Factor Factor 
60 GS 84 6.1 
61 AF iy 85 Das 
62 12.0 86 5.5 
63 1232 87 52 
64 12.4 88 4.9 
65 12.4 89 47 
66 12.0 90 4.4 
67 Di bei 9] 4.2 
68 (ales 92 3.9 
69 11.0 93 3.7 
70 10.6 94 3.5 
7\ 10.3 95 3.2 
Wes 10.1 96 or over 3.0 


History: The portion of subsec. 8517(1) before the formula amended by P.C. 1998- 
2256, subsec. 26(1), December 16, 1998, Canada Gazette, Part II, January 6, 1999, 
applicable to amounts transferred in respect of benefits provided after 1996. 


The table in subsec, 8517(1) amended by the said P.C, 1998-2256, subsec, 26(2), appli- 
cable to transfers that occur after 1995. 

Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Registered Plans Directorate Newsletters: 04-1 (transfer from a defined benefit 
provision). 

Registered Pension Plans Technical Manual: §20.1 (prescribed amount). 
Forms: T2151: Direct transfer of a “single amount” under subsec. 147(19) or s. 147.3. 


(2) Minimum prescribed amount — Where an amount is trans- 
ferred in full satisfaction of an individual’s entitlement to benefits 
under a defined benefit provision of a registered pension plan, the 
prescribed amount for the purposes of paragraph 147.3(4)(c) of the 
Act in respect of the transfer is the greater of the amount that 
would, but for this subsection, be the prescribed amount, and the 
balance, at the time of the transfer, in the individual’s net contribu- 
tion account (within the meaning assigned by subsection 8503(1)) 
in relation to the provision. 

Registered Plans Directorate Newsletters: 04-1 (transfer from a defined benefit 
provision). 

Registered Pension Plans Technical Manual: §20.2 (minimum prescribed 
amount). 


(3) Plan wind-up or replacement — Where an amount is trans- 
ferred before January 1, 1993, or such later date as is acceptable to 
the Minister, on behalf of an individual as a consequence of the 
winding-up of a registered pension plan or as a consequence of the 
replacement of a defined benefit provision of a registered pension 
plan by a money purchase provision of another registered pension 
plan and either 

(a) the winding-up of the plan or the replacement of the provi- 

sion commenced at a time (in this subsection referred to as the 

“time of termination’) before 1989, 

(b) at the time of termination, the plan had at least 50 members, 

and 

(c) the plan was established at least 5 years before the time of 

termination, 
or the condition in paragraph (a) is satisfied and the Minister waives 
the conditions in paragraphs (b) and (c), the prescribed amount for 
the purposes of paragraph 147.3(4)(c) of the Act in respect of the 
transfer is the amount so transferred. 


Registered Pension Plans Technical Manual: §20.3 (plan wind-up or 
replacement). 


(3.1) Benefits provided with surplus on plan wind-up — 
Where an amount is transferred in full or partial satisfaction of an 
individual’s entitlement to benefits under a defined benefit provi- 
sion of a registered pension plan and the benefits include benefits 
(in this subsection referred to as “ancillary benefits”) that are per- 
missible solely because of subsection 8501(7), the prescribed 
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amount for the purpose of paragraph 147.3(4)(c) of the Act in re- 
spect of the transfer 1s the total of 


(a) the amount that would, but for this subsection, be the pre- 
scribed amount, and 


(b) an amount approved by the Minister not exceeding the lesser 
of 


(i) the present value (at the time of the transfer) of the ancil- 
lary benefits that, as a consequence of the transfer, cease to 
be provided, and 


(ii) the total of all amounts each of which is, in respect of a 
previous transfer from the provision to a money purchase 
provision of a registered pension plan, a registered retirement 
savings plan or a registered retirement income fund in full or 
partial satisfaction of the individual’s entitlement to other be- 
nefits under the defined benefit provision, the amount, if any, 
by which 

(A) the prescribed amount for the purpose of paragraph 

147.3(4)(c) of the Act in respect of the previous transfer 


exceeds 


(B) the amount of the previous transfer. 


History: Subsec. 8517(3.1) added by P.C. 1998-2256, subsec. 26(3), December 16, 
1998, Canada Gazette, Part Il, January 6, 1999, applicable to amounts transferred in 
respect of benefits provided after 1996. 

Registered Plans Directorate Newsletters: 04-1 (transfer from a defined benefit 
provision). 

Registered Pension Plans Technical Manual: §20.4 (benefits provided with 
surplus on wind-up). 


(4) Amount of lifetime retirement benefits commuted — 
For the purposes of subsection (1), and subject to subsection (7), the 
amount of an individual’s lifetime retirement benefits under a de- 
fined benefit provision of a registered pension plan commuted in 
connection with the transfer of an amount on behalf of the indivi- 
dual in full or partial satisfaction of the individual’s entitlement to 
benefits under the provision is the aggregate of 


(a) where retirement benefits have commenced to be paid under 
the provision to the individual, the amount (expressed on an an- 
nualized basis) by which the individual’s lifetime retirement be- 
nefits under the provision are reduced as a result of the transfer, 


(b) where retirement benefits have not commenced to be paid 
under the provision to the individual, the amount (expressed on 
an annualized basis) by which the individual’s normalized pen- 
sion (computed in accordance with subsection (5)) under the 
provision at the time of the transfer is reduced as a result of the 
transfer, and 


(c) where, in conjunction with the transfer, any other payment 
(other than an amount that is transferred in accordance with sub- 
section 147.3(5) of the Act or that is transferred after 1991 in 
accordance with subsection 147.3(3) of the Act) is made from 
the plan in partial satisfaction of the individual’s entitlement to 
benefits under the provision, the amount (expressed on an annu- 
alized basis) by which 

(i) if paragraph (a) is applicable, the individual’s lifetime re- 

tirement benefits under the provision are reduced, and 

(ii) if paragraph (b) is applicable, the individual’s normalized 

pension (computed in accordance with subsection (5)) under 

the provision at the time of the payment is reduced, 


as a result of the payment, except to the extent that such reduc- 
tion is included in determining, for the purposes of subsection 
(1), the amount of the individual’s lifetime retirement benefits 
under the provision commuted in connection with the transfer of 
another amount on behalf of the individual. 


Registered Pension Plans Technical Manual: §20.5 (amounts of lifetime retire- 
ment benefits commuted). 


(5) Normalized pensions — For the purposes of subsection (4), 
the normalized pension of an individual under a defined benefit pro- 
vision of a registered pension plan at a particular time is the amount 


Income Tax Regulations 


(expressed on an annualized basis) of lifetime retirement benefits 
that would be payable under the provision at the particular time if 


(a) lifetime retirement benefits commenced to be paid to the in- 
dividual at the particular time; 


(b) where the individual has not attained 65. years of age before 
the particular time, the individual attained that age at the particu- 
lar time; 


(c) all benefits to which the individual is entitled under the pro- 
vision were fully, vested; 


(d) where the amount of the individual’s lifetime retirement be- 
nefits would otherwise be determined with a reduction computed 
by reference to the individual’s age, duration of service, or both, 
or with any other similar reduction, no such reduction were 
applied; 

(e) where the amount of the individual’s lifetime retirement be- 
nefits depends on the amount of benefits provided under another 
benefit provision of the plan or under another plan or arrange- 
ment, a reasonable estimate were made of those other benefits; 


(f) where the individual’s lifetime retirement benefits would 
otherwise include benefits that the plan is required to provide by 
reason of a designated provision of the law of Canada or a prov- 
ince, or that the plan would be required to provide if each such 
provision were applicable to the plan with respect to all its mem- 
bers, such benefits were not included; and 


(g) except as otherwise provided by subsection (6), where the 
amount of the individual’s lifetime retirement benefits depends 
on 


(i) the form of benefits provided with respect to the indivi- 
dual under the provision (whether or not at the option of the 
individual), including 


(A) the benefits to be provided after the death of the 
individual, 


(B) the amount of retirement benefits, other than lifetime 
retirement benefits, provided to the individual, or 


(C) the extent to which the lifetime retirement benefits 
will be adjusted to reflect changes in the cost of living, or 


(ii) circumstances that are relevant in determining the form 
of benefits, 


the form of benefits and the circumstances were such as to maxi- 
mize the amount of the individual’s lifetime retirement benefits 
on commencement of payment. 


Related Provisions: Reg. 8513 — Designated provision of the law of Canada or a 
province. 


Registered Plans Directorate Newsletters: 98-2 (treating excess member contri- 
butions under a registered pension plan); 04-1 (transfer from a defined benefit 
provision). 


Registered Pension Plans Technical Manual: §20.6 (normalized pension). 
(6) Optional forms — Where 


(a) the terms of a defined benefit provision of a registered pen- 
sion plan permit an individual to elect to receive additional life- 
time retirement benefits in lieu of benefits that would, in the ab- 
sence of the election, be payable after the death of the individual 
if the individual dies after retirement benefits under the provi- 
sion commence to be paid to the individual, and 


(b) the elections available to the individual include an election 


(i) to receive additional lifetime retirement benefits, not ex- 
ceeding additional benefits determined on an actuarially 
equivalent basis, in lieu of all or a portion of a guarantee that 


retirement benefits will be paid for a minimum period of 10 
years or less, or 


(i) to receive additional lifetime retirement benefits in lieu of 
retirement benefits that would otherwise be payable to a per- 
son who is a spouse or common-law partner or former spouse 
or common-law partner of the individual for a period begin- 
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ning after the death of the individual and ending with the 
death of the person, where 


(A) the election may be made only if the life expectancy 
of the person is significantly shorter than normal and has 
been so certified in writing by a medical doctor licensed 
to practise under the laws of a province or of the place 
where the person resides, and 


(B) the additional benefits do not exceed additional bene- 
fits determined on an actuarially equivalent basis and on 
the assumption that the person has a normal. life 
expectancy, 


paragraph (5)(g) applies as if 


(c) the election described in subparagraph (b)(i) were not availa- 
ble to the individual, and 


(d) where the particular time the normalized pension of the indi- 
vidual is determined under subsection (5) is after 1991, the elec- 
tion described in subparagraph (b)(ii) were not available to the 
individual. 
History: Subpara. 8517(6)(b)(ii) amended by P.C. 2001-957, s. 12, May 31, 2001, 
Canada Gazette, Part II, June 20, 2001, applicable to 2001 et seq., except that if a 
taxpayer and a person have jointly elected pursuant to s. 144 of the Modernization of 
Benefits and Obligations Act (S.C, 2000, ¢. 12), in respect of the 1998, 1999 or 2000 
taxation year, the amendment applies to the taxpayer and the person in respect of the 
applicable taxation year et seg. 


(7) Replacement benefits — Where 


(a) an amount is transferred on behalf of an individual in full or 
partial satisfaction of the individual’s entitlement to benefits 
under a defined benefit provision (in this subsection referred to 
as the “particular provision”) of a registered pension plan, 


(b) in conjunction with the transfer, benefits become provided to 
the individual under another defined benefit provision of the 
plan or under a defined benefit provision of another registered 
pension plan, and 


(c) an employer who participated under the particular provision 
for the benefit of the individual also participates under the other 
provision for the individual’s benefit, 


the amount of the individual’s lifetime retirement benefits under the 
particular provision commuted in connection with the transfer is the 
amount that would be determined under subsection (4) if the bene- 
fits provided under the other provision were provided under the par- 
ticular provision. 

Definitions [Reg. 8517]: “amount” —ITA 248(1); “ancillary benefits” — Reg. 
8517(3.1); “benefit provision” — Reg. 8500(1); “benefits” — Reg. 8501(5)(c); “Can- 
ada” —ITA 255, Interpretation Act 35(1); “commencement” — Interpretation Act 
35(1); “contribution” — Reg. 8501(6); “defined benefit provision” —ITA 147.1(1); 
“designated provision of the law of Canada or a province” — Reg. 8513; “employer”, 
“individual” — ITA 248(1): “lifetime retirement benefits” — Reg. 8500(1), 8517(4); 
“member” — ITA 147.1(1); “Minister” — ITA 248(1); “money purchase provision” — 
ITA 147.1(1); “net contribution account” — Reg. 8503(1); “normalized pension’? — 
Reg. 8517(5); “particular provision” — Reg. 8517(7)(a); “prescribed” — ITA 248(1); 
“province” — Interpretation Act 35(1); “registered pension plan” — ITA 248(1); “reg- 
istered retirement income fund” —ITA 146.3(1), 248(1); “registered retirement sav- 
ings plan” —ITA 146(1), 248(1); “retirement benefits” — Reg. 8500(1); “spouse” — 
Reg. 8500(5); “time of termination’ — Reg. 8517(3)(a); “writing” — J/nterpretation 
Act 35(1). 

Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 


Registered Plans Directorate Newsletters: 95-5 (conversion of a defined benefit 
provision to a money purchase provision). 


8518. [Repealed] 


History: S. 8518 repealed by P.C. 2005-1508, s. 30, August 31, 2005, Canada Ga- 
zette, Part I, September 21, 2005, in force September 21, 2005. 


8519. Association of benefits with time periods — Where, 
for the purposes of Part LXXXIII or this Part or subsection 
147.1(10) of the Act, it is necessary to associate benefits provided 
under a defined benefit provision of a pension plan with periods of 
time, the association shall be made in a manner acceptable to the 


Minister. 


Reg. 
S. 8600 tot 


Definitions [Reg. 8519]: “benefits” — Reg. 8501(5)(c); “defined benefit provi- 
sion” — ITA 147.1(1); “Minister” — ITA 248(1). 


8520. Minister’s actions — For the purposes of this Part, a 
waiver, extension of time or other modification of the requirements 
of this Part granted by the Minister or an approval by the Minister 
in respect of any matter is not effective unless it is in writing and 
expressly refers to the requirement that is modified or the matter in 
respect of which the approval is given. 


Definitions [Reg. 8520]: “Minister” — ITA 248(1): “writing” — Interpretation Act 
35(1). 


PART LXXXVI— TAXABLE CAPITAL 
EMPLOYED IN CANADA 


History: Part LXXXVI (ss. 8600-8604) enacted by P.C. 1994-556, s. 2, April 14, 
1994, Canada Gazette, Part II, May 4, 1994, See sections for application. 


8600. [Definitions] — For the purposes of this Part and Part 1.3 of 
the Act, 


“attributed surplus” of a non-resident insurer for a taxation year 
has the meaning assigned by subsection 2400(1); 


“Canadian assets” of a corporation that is a financial institution (as 
defined in subsection 181(1) of the Act) at any time in a taxation 
year means, in respect of the year, the amount, if any, by which 


(a) the total of all amounts each of which is the amount at which 
an asset of the corporation (which asset is required, or, if the 
corporation were a bank to which the Bank Act applied, would 
be required, to be reflected in a return under subsection 223(1) 
of the Bank Act, as that Act read on May 31, 1992, if that return 
were prepared on a non-consolidated basis) would be shown on 
the corporation’s balance sheet at the end of the year if its bal- 
ance sheet were prepared on a non-consolidated basis 


exceeds the total of 


(b) the investment allowance of the corporation for the year de- 
termined under subsection 181.3(4) of the Act, and 


(c) the total of all amounts each of which is the amount out- 
standing at the end of the year on account of a deposit made by 
the corporation that is described in paragraph (c) of the defini- 
tion “eligible loan” in subsection 33.1(1) of the Act; 


“Canadian premiums” for a taxation year, in respect of an insur- 
ance corporation that was resident in Canada at any time in the year 
and throughout the year did not carry on a life insurance business, 
means the total of the insurance corporation’s net premiums for the 
year 


(a) in respect of insurance on property situated in Canada, and 


(b) in respect of insurance, other than on property, from con- 
tracts with persons resident in Canada, 


and, for the purposes of this definition, “net premiums” has the 
same meaning as in subsection 403(2), and subsection 403(3) ap- 
plies as if the references therein to “province” were read as refer- 
ences to “country”; 


“Canadian reserve liabilities” of an insurer as at the end of a taxa- 
tion year has the meaning assigned by subsection 2400(1); 


“permanent establishment” has the same meaning as in subsec- 
tion 400(2); 


“total assets’’ of a corporation that is a financial institution (as de- 
fined in subsection 181(1) of the Act) at any time in a taxation year 
means, in respect of that year, the amount, if any, by which 


(a) the total of all amounts each of which is the amount at which 
an asset of the corporation would be shown on the corporation's 
balance sheet at the end of the year if its balance sheet were 
prepared on a non-consolidated basis 
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exceeds 


(b) the investment allowance of the corporation for the year de- 
termined under subsection 181.3(4) of the Act; 


“total premiums” for a taxation year, in respect of an insurance 
corporation that was resident in Canada at any time in the year and 
throughout the year did not carry on a life insurance business, 
means the total of the corporation’s net premiums for the year (as 
defined in subsection 403(2)) that are included in computing its in- 
come under Part I of the Act; 


“total reserve liabilities” of an insurer as at the end of a taxation 
year means the total amount as at the end of the year of the insurer’s 
liabilities and reserves (other than liabilities and reserves in respect 
of a segregated fund) in respect of all its insurance policies, as de- 
termined for the purposes of the Superintendent of Financial Institu- 
tions, if the insurer is required by law to report to the Superinten- 
dent of Financial Institutions, or, in any other case, the 
superintendent of insurance or other similar officer or authority of 
the province under the laws of which the insurer is incorporated. 
Related Provisions: ITA 248(1)— ‘Insurance policy” includes “life insurance 
policy”. 

History: The definitions “attributed surplus”, “Canadian reserve liabilities”, and “total 


reserve liabilities” in s. 8600 amended by P.C. 2000-1714, November 30, 2000, Can- 
ada Gazette, Part Il, December 20, 2000, s. 8, applicable to 1999 et seq. 


S. 8600 enacted by P.C. 1994-556, s. 2, April 14, 1994, Canada Gazette, Part Il, May 
4, 1994, applicable with respect to taxation years ending after June 30, 1989. 


Definitions [Reg. 8600]: “amount” —ITA 248(1); “attributed surplus” — Reg. 
2400(1), 8600; “bank” — ITA 248(1), Interpretation Act 35(1); “Canada” — ITA 255, 
Interpretation Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “insur- 


ance corporation”, “insurance policy”, “insurer”, “life insurance business” — ITA 
248(1); “net premiums” — Reg. 403(2), (3), Reg. 8600“Canadian premiums”; “non- 
resident”, “officer”, “person”, “property” —ITA 248(1); “province” — Interpretation 


Act 35(1); “resident in Canada” —ITA 250; “taxation year” — ITA 249. 


8601. [Prescribed proportion of taxable capital] — For the 
purpose of determining the taxable capital employed in Canada of a 
corporation for a taxation year under subsection 181.2(1) of the Act, 
the prescribed proportion of the corporation’s taxable capital (as de- 
termined under Part 1.3 of the Act) for the year is the amount deter- 
mined by the formula 


B 
Ax= 
C 


where 


A. is the taxable capital (as determined under Part 1.3 of the Act) of 
the corporation for the year, 


Bis the total of all amounts each of which is the amount, deter- 
mined in accordance with Part IV (or, in the case of an airline 
corporation, that would be so determined if the corporation had 
a permanent establishment in every province and if paragraphs 
407(1)(a) and (b) were read without reference to the words “in 
Canada’), of the corporation’s taxable income earned in the year 
in a particular province or the amount of its taxable income that 
would, pursuant to that Part, be earned in the year in a province 
if all permanent establishments of the corporation in Canada 
were in a province, and 


C is the corporation’s taxable income for the year, 


except that, where the corporation’s taxable income for the year is 
nil, the corporation shall, for the purposes of this section, be 
deemed to have a taxable income for the year of $1,000. 

History: S. 8601 enacted by P.C. 1994-556, s. 2, April 14, 1994, Canada Gazette, Part 
II, May 4, 1994, applicable with respect to taxation years ending after June 30, 1989. 
Definitions [Reg. 8661]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpre- 
tation Act 35(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “em- 
ployed” —ITA 248(1); “permanent establishment” — Reg. 400(2), 8600; “‘pre- 
scribed” —ITA 248(1); “province” — Interpretation Act 35(1); “taxable income” — 
ITA 248(1); “taxation year” —ITA 249. 


8602. [Prescribed proportion of amount under s. 123.2] — 
For the purposes of paragraph (b) of the definition “Canadian surtax 
payable” in subsection 125.3(4) of the Act, the prescribed propor- 
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tion of the amount determined under section 123.2 of the Act in 
respect of a corporation for a taxation year is the amount deter- 
mined by the formula 


ee 
C 


where 
A is the amount determined under section 123.2 of the Act in re- 
spect of the corporation for the year; 
B is 
(a) where the corporation carried on a life insurance business 


at any time in the year, the corporation’s taxable capital (as 
determined under Part I.3 of the Act) for the year, and 


(b) in any other case, the corporation’s taxable capital em- 
ployed in Canada (as would be determined under Part 1.3 of 
the Act if that Part were read without reference to paragraphs 
181.3(1)(a) and (b) thereof) for the year; and 


C is the corporation’s taxable capital (as determined under Part 1.3 
of the Act) for the year. 

History: S. 8602 enacted by P.C. 1994-556, s. 2, April 14, 1994, Canada Gazette, Part 

II, May 4, 1994, applicable with respect to taxation years ending after June 30, 1989. 

Definitions [Reg. 8602]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpre- 


tation Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “employed”, 
“life insurance business”, “prescribed” — ITA 248(1); “taxation year” —ITA 249. 


8603. [Definitions] — For the purposes of Part VI of the Act, 


(a) “Canadian assets” of a corporation that is a financial institu- 
tion (as defined in subsection 190(1) of the Act) at any time in a 
taxation year means, in respect of that year, the amount that 
would be determined under the definition “Canadian assets” in 
section 8600 in respect of the corporation for the year if the ref- 
erence in that definition to “subsection 181(1)” were read as a 
reference to “subsection 190(1)” and paragraph (b) of that defi- 
nition were read as follows: 


“(b) the total determined under section 190.14 of the Act in 
respect of the corporation’s investments for the year in fi- 
nancial institutions related to it, and”; 


(b) “total assets” of a corporation that is a financial institution 
(as defined in subsection 190(1) of the Act) at any time in a tax- 
ation year means, in respect of that year, the amount that would 
be determined under the definition “total assets” in section 8600 
in respect of the corporation for the year if the reference in that 
definition to “subsection 181(1)” were read as a reference to 
“subsection 190(1)” and paragraph (b) of that definition were 
read as follows: 


“(b) the total determined under section 190.14 of the Act in 
respect of the corporation’s investments for the year in fi- 
nancial institutions related to it;”; and 


(c) “attributed surplus’, “Canadian reserve liabilities” and “total 


reserve liabilities” have the same respective meanings as in sec- 
tion 8600. 


History: S. 8603 enacted by P.C. 1994-556, s. 2, April 14, 1994, Canada Gazette, Part 
Il, May 4, 1994, applicable to 1990 et seq. 


Definitions [Reg. 8603]: “amount” —ITA 248(1); “corporation” —ITA 248(1), 
Interpretation Act 35(1); “related” — ITA 251(2)-(6); “taxation year’ — ITA 249. 


8604. [Prescribed corporations] — For the purposes of para- 
graph (g) of the definition “financial institution” in subsection 


181(1) of the Act, each of the following corporations is a prescribed 
corporation: 


(a) a corporation of which all or substantially all of the assets are 
shares or indebtedness of financial institutions (as defined in that 
subsection) to which the corporation is related; 


(b) AVCO Financial Services Canada Limited; 

(c) AVCO Financial Services Realty Limited; 

(d) AVCO Financial Services Quebec Limited; 

(e) General Motors Acceptance Corporation of Canada, Limited; 
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(f) Household Financial Corporation Limited; 

(g) Household Finance Corporation of Canada; 
(h) Household Realty Corporation Limited; 

(i) Merchant Retail Services Limited; 

Q) Superior Acceptance Corporation Limited; 

(k) Superior Credit Corporation Limited; 

(1) Crédit Industriel Desjardins; 

(m) Beneficial Canada Inc.; 

(n) Beneficial Realty Ltd.; 

(0) RT Mortgage-Backed Securities Limited; 

(p) RT Mortgage-Backed Securities If Limited: 
(q) T. Eaton Acceptance Co. Limited; 

(r) National Retail Credit Services Limited: 

(s) Ford Credit Canada Limited; 

(t) Principal Fund Incorporated; 

(u) Farm Credit Canada; 

(v) Canadian Cooperative Agricultural Financial Services: 
(w) CU Credit Inc.; 

(x) Household Commercial Canada Inc.; 

(y) Canadian Home Income Plan Corporation; 
(z) Hudson’s Bay Company Acceptance Limited: 
(z.1) Bombardier Capital Ltd.; 

(z.2) Trans Canada Credit Corporation; 

(z.3) Norwest Financial Canada, Inc.; 

(z.4) Norwest Financial Capital Canada, Inc.; 
(z.5) GE Capital Canada Limited; and 

(z.6) GE Capital Canada Retailer Financial Services Company. 


O posed Repeal—Reg. 8604 


Application: Th 
corporations), s._ Is. 
stead the Schedule af A200, Dl 
Technical Note ng section 8604 prescribes corporations for the purposes of — 
paragraph (g) of the definition “financial institution” in subsection 181(1) of the Act. 
In its paragraph (a), section 8604 also provides that a corporation of which all or 
substantially all of the assets are shares or indebtedness of a financial institution (as 
defined in subsection 181(1)) to which the corporation is related also falls within the 
definitign = .~=———e—eeeFSsh 

Section 8604 is proposed to be repealed as a consequence of amendments to para- 
graph (g) of the definition, and readers may consult the notes for the amendments to 
that paragraph for additional information. — 


pe: s. 8604, applicable after December 19, 2002. See in- 


History: The reference to “Farm Credit Corporation” in s: 8604(u) replaced with a 
reference to “Farm Credit Canada”, by 2001, c. 22, para. 22(b), applicable June 14, 
2001. 
Paras. (w)-(z.6) added to s. 8604 by P.C. 1998-2046, s. 1, November 19, 1998, Canada 
Gazette, Part Il, December 9, 1998, applicable as follows: 
* para. 8604(w) applicable 
(a) to taxation years beginning after May 1998; and 
(b) if CU Credit Inc. so elects by notifying the Minister of National Revenue in 
writing before 1999, to 1995 et seg. of CU Credit Inc. and of all corporations 
related to CU Credit Inc.; 
* para. 8604(x) applicable 
(a) to taxation years beginning after May 1998; and 
(b) if Household Commercial Canada Inc. so elects by notifying the Minister 


of National Revenue in writing before 1999, to 1994 et seg. of Household 
Commercial Canada Inc. and of all corporations related to Household Com- 


mercial Canada Inc.; 

* para. 8604(y) applicable 
(a) to taxation years beginning after May 1998; and 
(b) if Canadian Home Income Plan Corporation so elects by notifying the Min- 
ister of National Revenue in writing before 1999, to 1996 et seq. of Canadian 
Home Income Plan Corporation and of all corporations related to Canadian 
Home Income Plan Corporation; 

* para. 8604(z) applicable 
(a) to taxation years beginning after May 1998; and 


2002 draft regulations (Appendix J, tax on large — 
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(b) if Hudson’s Bay Company Acceptance Limited so elects by notifying the 
Minister of National Revenue in writing before 1999, to taxation years begin- 
ning after 1994 of Hudson’s Bay Company Acceptance Limited and of all cor- 
porations related to Hudson’s Bay Company Acceptance Limited; 

* para. 8604(z.1) applicable 
(a) to taxation years beginning afte: May 1998; and 


(b) if Bombardier Capital Ltd. so elects by notifying the Minister of National 
Revenue in writing before 1999, to 1997 et seq. of Bombardier Capital Ltd. 
and of all corporations related to Bombardier Capital Ltd.; 


* paras. 8604(z.2), (z.3) and (z.4) applicable 
(a) to taxation years beginning after May 1998; and 


(b) to 1997 et seq. of the particular corporation referred to in para. 8604(z.2), 
(z.3) or (z.4), and of all corporations related to the particular corporation: 


* paras. 8604(z.5) and (z.6) applicable to taxation years ending after September 
1998. 


S. 8604 enacted by P.C. 1994-556, s. 2, April 14, 1994, Canada Gazette, Part II, May 
4, 1994, applicable as follows: that portion of s. 8604 preceding para. (b) applicable to 
1989 et seq.; paras. 8604(b)-(k) applicable to 1991 et seq., and, where a particular 
corporation prescribed therein so elects by notifying the Minister of National Revenue 
in writing before 1995, to taxation years ending after June 30, 1989 and before 1991 of 
the particular corporation and all corporations related to the particular corporation; pa- 
ras. 8604(1)—(n) applicable (as amended by P.C. 1998-2046, s. 4, November 19. 1998, 
Canada Gazette, Part Il, December 9, 1998, deemed to have come into force on April 
14, 1994) 


(a) to taxation years ending after April 1994; and 


(b) to the 1994 and subsequent taxation years of the particular corporation referred 
to in any of those paragraphs and of all corporations related to the particular corpo- 
ration, and if the particular corporation has so elected by notifying the Minister of 
National Revenue in writing before 1995, to the taxation years ending after June 
1989 of the particular corporation and of all corporations related to the particular 
corporation; 


paras. 8604(0) and (p) applicable to 1992 et seq.; paras. (q) to (u) applicable (as 
amended by P.C. 1998-2046, s. 4, November 19, 1998, Canada Gazette, Part Il. De- 
cember 9, 1998, deemed to have come into force on April 14, 1994) 


(a) to taxation years ending after April 1994; 


(b) to the 1994 and subsequent taxation years of the particular corporation referred 
to in any of paragraphs 8604(q), (r), (t) or (u), and of all corporations related to the 
particular corporation, and if the particular corporation has so elected by notifying 
the Minister of National Revenue in writing before 1995, to the 1993 taxation year 
of the particular corporation and of all corporations related to the particular corpo- 
ration; and 

(c) if the particular corporation referred to in paragraph 8604(s) so elects by notify- 
ing the Minister of National Revenue in writing before 1999, to taxation years end- 
ing after 1989 of the particular corporation and of all corporations related to the 
particular corporation; 


and para. 8604(v) applicable to taxation years commencing after 1993. 


Definitions [Reg. 8604]: “Canada” — ITA 255, Interpretation Act 35(1); “corpora- 
tion” —ITA 248(1), Interpretation Act 35(1); “prescribed” —ITA 248(1); “re- 
lated” — ITA 251(2)-(6); “share” — ITA 248(1). 


8605. (1) For the purposes of subclause 181.3(1)(c)(ii)(A)(I) and 
clause 190.11(b)(i)(B) of the Act, the amount prescribed in respect 
of a particular corporation for a taxation year ending at a particular 
time is the total of all amounts each of which is the amount deter- 
mined in respect of a corporation that is, at the particular time, a 
foreign insurance subsidiary of the particular corporation, equal to 
the amount, if any, by which 


(a) the amount by which the total, at the end of the subsidiary’s 
last taxation year ending at or before the particular time, of 


(i) the amount of the subsidiary’s long-term debt, and 


(11) the amount of the subsidiary’s capital stock (or, in the 
case of an insurance corporation incorporated without share 
capital, the amount of its member’s contributions), retained 
earnings, contributed surplus and any other surpluses 


exceeds the total of 
(i11) the amount of the subsidiary’s deferred tax debit balance 
at the end of the year, and 
(iv) the amount of any deficit deducted in computing the sub- 
sidiary’s shareholders’ equity at the end of the year 
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exceeds the total of all amounts each of which is 


(b) the carrying value to its owner at the particular time for the 
taxation year that includes the particular time of a share of the 
subsidiary’s capital stock or its long term debt that is owned at 
the particular time by 
(i) the particular corporation, 
(ii) a subsidiary of the particular corporation, 
(iii) a corporation 
(A) that is resident in Canada, 
(B) that carried on a life insurance business in Canada at 
any time in its taxation year ending at or before the partic- 
ular time, and 
(C) that is 
(I) a corporation of which the particular corporation is 
a subsidiary, or 
(II) a subsidiary of a corporation described in sub- 
clause (1), or 
(iv) a subsidiary of a corporation described in subparagraph 
(iii), or 
(c) an amount included under paragraph (a) in respect of any 
surplus of the subsidiary contributed by a corporation described 
in any of subparagraphs (b)(i) to (iv), other than an amount in- 
cluded under paragraph (b). 
(d) [Repealed] 


(2) For the purposes of subclause 181.3(1)(c)Gi)(A)(ID) and clause 
190.11(b)(i)(C) of the Act, the amount prescribed in respect of a 
particular corporation for a taxation year ending at a particular time 
is the total of all amounts each of which is the amount determined 
in respect of a corporation that is, at the particular time, a foreign 
insurance subsidiary of the particular corporation, equal to the 
amount, if any, by which 


(a) the total of the amounts determined under paragraphs (1)(b) 
and (c) in respect of the subsidiary for the year 
exceeds 


(b) the amount determined under paragraph (1)(a) in respect of 
the subsidiary for the year. 


(3) For the purposes of subclause 181.3(1)(c)Gi)(A)(V) and clause 
190.11(b)(i)(E) of the Act, the amount prescribed in respect of a 
particular corporation for a taxation year ending at a particular time 
means the total of all amounts each of which would be the total 
reserve liabilities of a foreign insurance subsidiary of the particular 
corporation as at the end of the subsidiary’s last taxation year end- 
ing at or before the particular time if the subsidiary were required 
by law to report to the Superintendent of Financial Institutions for 
that year. 


(4) The definitions in this subsection apply in this section. 
“foreign insurance subsidiary” of a particular corporation at any 
time means a non-resident corporation that 


(a) carried on a life insurance business throughout its last taxa- 
tion year ending at or before that time, 


(b) did not carry on a life insurance business in Canada at any 
time in its last taxation year ending at or before that time, and 


(c) is at that time 
(i) a subsidiary of the particular corporation, and 
(ii) not a subsidiary of any corporation that 
(A) is resident in Canada, 


(B) carried on a life insurance business in Canada at any 
time in its last taxation year ending at or before that time, 
and 


(C) is a subsidiary of the particular corporation. 


“subsidiary” of a corporation (in this definition referred to as the 
“parent corporation”) means a corporation controlled by the parent 
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corporation where shares of each class of the capital stock of the 
corporation having a fair market value of not less than 75% of the 
fair market value of all of the issued and outstanding shares of that 
class belong to 


(a) the parent corporation, 
(b) a corporation that is a subsidiary of the parent corporation, or 


(c) any combination of corporations each of which is a corpora- 
tion referred to in paragraph (a) or described in paragraph (b). 
Related Provisions: Reg. 8500(1.1) — Definition applies to ITA 147.3(7.1). 


History: Subsec 8605(3) amended by P.C. 2000-1714, November 30, 2000, Canada 
Gazette, Part Il, December 20, 2000, s. 9, applicable to 1999 et seq. 

Para. 8605(1)(c) renumbered (from para. (d)) and amended and former (c) repealed by 
P.C. 1998-2046, s. 2, November 19, 1998, Canada Gazette, Part Il, December 9, 1998, 
applicable to 1991 et seq. 

S. 8605 added by P.C. 1996-1597, s. 1; October 24, 1996, Canada Gazette, Part Il, 
November 13, 1996, applicable to 1991 et seq. 


Definitions [Reg. 8605]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpre- 
tation Act 35(1); “carrying value” —ITA 181(3), 190(2); “controlled” — ITA 256(6), 
(6.1); “corporation” —ITA 248(1), Interpretation Act 35(1); “foreign insurance sub- 
sidiary” — Reg. 8605(4); “insurance corporation”, “life insurance business”, “non-resi- 
dent” —ITA 248(1); “parent corporation” — Reg. 8605(4)“subsidiary”; ““pre- 
scribed” —ITA 248(1); “resident in Canada” —ITA 250; “share? —ITA 248(1); 
“subsidiary” — Reg. 8605(4); “taxation year’ — ITA 249; “total reserve liabilities” — 
Reg. 8600. 


PaRT LXXXVII— NATIONAL ARTS 
SERVICE ORGANIZATIONS 


History: Part LXXXVII (s. 8700) added by P.C. 1994-139, s. 16, January 27, 1994, 
Canada Gazette, Part I, February 9, 1994, applicable after July 13, 1990. 


8700. [Prescribed conditions] — For the purposes of paragraph 
149.1(6.4)(d) of the Act, the following conditions are prescribed for 
a national arts service organization: 


(a) the organization is an organization 


(i) that is, because of paragraph 149(1)(1) of the Act, exempt 
from tax under Part I of the Act, 


(ii) that represents, in an official language of Canada, the 
community of artists from one or more of the following sec- 
tors of activity in the arts community, that is, theatre, opera, 
music, dance, painting, sculpture, drawing, crafts, design, 
photography, the literary arts, film, sound recording and 
other audio-visual arts, and such other sectors of artistic ac- 
tivity related to the creation or performance of works of art 
as the Minister of Communications may recognize, 


(iii) no part of the income of which may be payable to, or 
otherwise available for the personal benefit of, any proprie- 
tor, member, shareholder, trustee, or settlor of the organiza- 
tion, except where the payment is for services rendered or is 
an amount to which paragraph 56(1)(n) of the Act applies in 
respect of the recipient, 


(iv) all of the resources of which are devoted to the activities 
and objects described in its application for its last designation 


by the Minister of Communications pursuant to paragraph 
1491.1(6.4)(a) of the Act, 


(v) more than 50 per cent of the directors, trustees, officers or 


other officials of which deal with each other at arm’s length, 
and 


(vi) no more than 50 per cent of the property of which at any 
time has been contributed or otherwise paid into the organi- 
zation by one person or by members of a group of persons 
who do not deal with each other at arm’s length and, for the 
purposes of this subparagraph, a reference to any person or to 
members of a group does not include a reference to Her Maj- 
esty in right of Canada or a province, a municipality, or a 
registered charity (other than a club, society or association 
described in paragraph 149(1)(1) of the Act or a private foun- 
dation as that term is defined in paragraph 149.1(1)(f) 
[149.1(1)“private foundation] of the Act); and 
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(b) the activities of the organization are confined to one or more 
of 


(i) promoting one or more art forms, 
(ii) conducting research into one or more art forms, 
(iii) sponsoring arts exhibitions or performances, 


(iv) representing interests of the arts community or a sector 
thereof (but not of individuals) before governmental, judicial, 
quasi-judicial or other public bodies, 


(v) conducting workshops, seminars, training programs and 
similar development programs relating to the arts for mem- 
bers of the organization, in respect of which the value of be- 
nefits received or enjoyed by members of the organization is 
required by paragraph 56(1)(aa) of the Act to be included in 
computing the incomes of those members, 


(vi) educating the public about the arts community or the sec- 
tor represented by the organization, 


(vii) organizing and sponsoring conventions, conferences, 
competitions and special events relating to the arts commu- 
nity or the sector represented by the organization, 


(viii) conducting arts studies and surveys of interest to mem- 
bers of the organization relating to the arts community or the 
sector represented by the organization, 


(ix) acting as an information centre by maintaining resource 
libraries and data bases relating to the arts community or the 
sector represented by the organization, 

(x) disseminating information relating to the arts community 
or the sector represented by the organization, and 

(xi) paying amounts to which paragraph 56(1)(n) of the Act 
applies in respect of the recipient and which relate to the arts 
community or the sector represented by the organization. 


Minister of Communications: S. 46 of 1995, c. 11, in force July 12, 1996, provides 
as follows: 


46. Other references — Every reference made to the Minister of Communica- 
tions, the Minister of Multiculturalism and Citizenship and the Secretary of State 
of Canada in relation to any matter to which the powers, duties and functions of 
the Minister of Canadian Heritage extend by virtue of this Act, in any other Act 
of Parliament or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as a reference 
to the Minister of Canadian Heritage. 


Definitions [Reg. 8700]: “amount” — ITA 248(1); ‘‘arm’s length” —ITA 251(1); 
“Canada” —ITA 255, Interpretation Act 35(1); “Her Majesty” — Interpretation Act 
35(1); “individual”, “Minister”, “officer”, “person”, “prescribed” — ITA 248(1); “pri- 
vate foundation” —ITA 149.1(1), 248(1); “property” —ITA 248(1); “province” — 
Interpretation Act 35(1); “registered charity’ —ITA 248(1); “related’’— ITA 
251(2)-(6); “shareholder” — ITA 248(1). 


PART LXXXVIIi — DISABILITY-RELATED 
MODIFICATIONS AND APPARATUS 


History: Part LXXXVIII (s. 8800) added by P.C. 1993-2026, December 9, 1993, Can- 
ada Gazette, Part Il, December 29, 1993, applicable with respect to renovations and 
alterations made after 1990. 


8800. [Prescribed renovations and alterations] — The reno- 
vations and alterations that are prescribed for the purposes of para- 
graph 20(1)(qq) of the Act are 
(a) the installation of 
(i) an interior or exterior ramp; or 
(ii) a hand-activated electric door opener; and 
(b) a modification to a bathroom, elevator or doorway to accom- 
modate its use by a person in a wheelchair. 
Definitions [Reg. 8800]: “person”, “prescribed” — ITA 248(1). 


8801. [Prescribed devices and equipment] — The devices 
and equipment that are prescribed for the purposes of paragraph 
20(1)(tr) of the Act are 
(a) an elevator car position indicator, such as a braille panel or 
an audio signal, for individuals having a sight impairment; 


Reg. 
S. 9000(b) 


(b) a visual fire alarm indicator, a listening device for group 
meetings or a telephone device, for individuals having a hearing 
impairment; and 

(c) a disability-specific computer software or hardware 
attachment. 


History: Para. 8801(c) added by P.C. 1995-579, April 4, 1995, Canada Gazette, Part 
II, April 19, 1995, applicable to computer attachments for which amounts are paid by 
the taxpayer after February 25, 1992. : 


S. 8801 added by P.C. 1993-2026, December 9, 1993, Canada Gazette, Part Il, Decem- 
ber 29, 1993, applicable with respect to devices or equipment for which amounts are 
paid by the taxpayer after February 25, 1992. 


Definitions [Reg. 8801]: “individual”, “prescribed” — ITA 248(1). 


PART LXXXIX — ENTITIES PRESCRIBED 
WITH RESPECT TO CERTAIN RULES 


8900. (1) International organizations — For the purpose of 
subparagraph 110(1)(f)(iii) of the Act, the following international 
organizations are prescribed: 

(a) the United Nations; and 


(b) each international organization that is a specialized agency 
brought into relationship with the United Nations in accordance 
with Article 63 of the Charter of the United Nations. 


(2) International non-governmental organizations — For 
the purpose of subparagraph 110(1)(f)(iv) of the Act, the following 
international non-governmental organizations are prescribed: 

(a) the International Air Transport Association; 

(b) the Société internationale de télécommunications aéronauti- 

ques; and 

(c) the World Anti-Doping Agency. 


History: S. 8900 and the preceding heading amended by P.C. 2003-266, s. 1, February 
27, 2003, Canada Gazette, Part Il, March 12, 2003, applicable to 2001 er seq. 


S. 8900 added by P.C. 1995-663, s. 1, April 26, 1995, Canada Gazette, Part II, May 17, 
1995, applicable to 1991 et seg., except that para. 8900(b) applies only to 1993 er seq. 


Definitions [Reg. 8900]: “prescribed” — ITA 248(1). 


8901. Partnership — For the purpose of paragraph 249.1(1)(b) of 
the Act, Gaz Métropolitain and Company, Limited Partnership is a 
prescribed partnership. 


History: S. 8901 added by P.C. 2003-266, s. 2, February 27, 2003, Canada Gazette, 
Part II, March 12, 2003, applicable to fiscal periods that begin after 1994, 


PART XC — FINANCIAL INSTITUTIONS — 
PRESCRIBED ENTITIES 


- Reg. 9000-9002 


Technical Notes: New Parts XC to XCII contain provisions relating to the tax 
treatment of securities held by financial institutions. The purpose of each Part is as 
follows: ee 2. 
+ Part XC prescribes various entities and properties for the purposes of the defini- 
tions in subsection 142.2(1) of the Act. It also prescribes properties for certain 
other rules, 
* Part XCI contains the rules for determining income from specified debt 
obligations, a 
¢ Part XCII sets out rules relating to the disposition of specified debt obligations. 
These include rules for amortizing gains and losses from the disposition of such 
obligations. 
These new Parts apply to taxation years that end after February 22, 1994. 
9000. For the purpose of paragraph (e) of the definition “financial 
institution” in subsection 142.2(1) of the Act, a trust that is 
deemed to exist by paragraph 138.1(1)(a) of the Act is prescribed 
at a particular time where 
(a) the trust was created not more than two years before that 
time; and 
(b) the cost at that time of the trustee’s interest in the trust does 
not exceed $5,000,000. 
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Technical Notes: The definition of “financial institution” in subsection 142.2(1) of 
the Act excludes a prescribed person or partnership. Section 9000 prescribes for this 
purpose certain segregated funds maintained by life insurers. A segregate fund is 
prescribed at a particular time it it was created not more than two years before that 


time and the insurer’s interest in the fund does not. exceed $5 million. This exclusion : 


enables an insurer to hold more than 50% of a segregated fund during its start- 


phase without having the rules for securities held by financial institutions: apply. io. 


the fund. 


Definitions [Reg. 9000): “prcsrited” 1A a8, “trust? — 
248(1), @). , 


9001. ny In this section, “qualified all business corporation”, 
any time, means a corporation that, at that time, is 


(a) a Canadian- controlled private corpo ration, and 


(b) an eligible corporation (as defined i in subsection 5100(1)) 
or a corporation that would be an eligible corporation if the 
definition “eligible corporation” 
read without reference fo, elena Ce 


where, at that time, 


(c) the carrying value of the total assets of the ¢ orporation 
all corporations related to it (determined i 


generally accepted accounting principles on a consolidated or 


combined _ basis, — ence does not — exceed 
$50,000,000, and 


rations related to it does not soy aU0. 


Technical Notes: The definition of “mark-to-market propetey” 
142.2(1) of the Act excludes a prescribed property. Section 9001 pre 
shares of qualified small business. corporations for this p 


Subsection 9001(1) provides that a corporation is a “qualified small business corpo- 
ration” at any time at which: : 


« the corporation isa Canadian-controtled. private corporation; 


+ the corporation is an eligible ‘corporation (as defined in subsection 5100(1) for 


the purposes of the deferred income plan rules) or would be an eligible corpora- 
tion if the exclusion for certain venture capital corporations were disregarded; 


* the carrying value of the total assets of ‘the corporation and - related oe 


tions does not exceed $50 million; and 


* the corporation and all related corporations have 1 no more than a0 employees. 


(2) For the purpose of paragraph (e) of the definition “mark-to- 


market property” in subsection 142.2(1) of the Act, a share of the 


capital stock of a corporation is a a scribed pore? in respect of 


a taxpayer where 


(a) immediately after the time at which the taxpayer acquired 
the share, the corporation was a SS oo business cor- 
poration, and — 


(i) the corporation continued to be a 1 qualified small busi i: 


ness corporation for one year after that time, or 
(ii) the taxpayer could not reasonably expect at that time 


that the corporation would cease to be a qualified small 


business corporation within one year after that time; or 


_ (b) the share was issued to the taxpayer in exchange for one or 
more shares of the capital stock of the corporation that were 
prescribed by this subsection in respect of the taxpayer. 


Technical Notes: Subsection 9001 (2) prescribes a share of a corporation where, 
immediately after the taxpayer acquired the share, the corporation was a qualified 
small business corporation. However, a share is not prescribed if the corporation 
ceases to be a qualified small business corporation within a year, unless the change 
of status was not reasonably foreseeable. 


Subsection 9001(2) also prescribes a share if it was eee toa tebeves in exchange 
for one or more shares that were prescribed in respect of the taxpayer. Since the 
definition of “share” in subsection 248(1) of the Act includes a fraction of a share, 
subsection 9001(2) applies even if a taxpayer receives less than one share for = 
share exchanged. : 


Definitions [Reg. 9001]: “business” i tTA 248(1); AG ss atian-contoiled ae 
corporation” — ITA 125(7), 248(1); “corporation” — ITA 248(1), Interpretation Act 
35(1); “employee”, “prescribed”, “property” — ITA 248(1); “qualified small busi- 
ness corporation” — Reg. 9001(1); “related” — ITA 251(2)-(6); “share”, “small 
business corporation”, “taxpayer” — ITA 248(1). : 


in subsection pe were 


in subsection 


Income Tax Regulations 


9002. (1) For the purposes of — 


(a) paragraph (e) of the 
in subsection 142.2(1) o 


(b) ‘subparagraph 142. CA@ey of the Act, 


vas where the obligation is 
(©) an exposure to a des gnated c 
8006), or — 
(d) a United Mexic 

- Bond Due aed 


Subsection 9002(1) preserbe: as ee excluded from the definition of | mark-to- 
market ae in subsection 142. 2) 2 the ct certain debt eee held a 


market piopery? in subgestion 142. 2( 1) of the Act, eee is a 
co eases o a st atdats for a taxation year where | 


| ©) apie after its issuance, the share was a shi 
scribed in paragraph (e) of the definition “term 
- share” in subsection 248(1) of the Act and, at any ti 

year, the share would be a term preferred share i 


(i that definition were read ‘without reference to the | porti A. 
following paragraph (b), and ~ 


(ii) where the share was issued or “acquired on ‘or before 
June 28, 1982, it were issued or acquired after that day. 


Technical Notes: Subsection 9002(2) prescribes certain preferred shares for exclu- 
sion from the definition of “mark-to-market es in ~ on 142. By e 1° 
Act. - 


Paragraph 9002(2)(a) provides for a sie to be prescribed ifitisa lendi 
virtue of the definition of a lending asset in subsection 248(1) of the Act and para- 
graph 6209(a) of the Regulations, a share is a lending asset if it is a preferred share 
held by a bank that is reported as a loan substitute. 


Paragr: aph 9002(2)(b) provides for a share to be prescribed if it meets two tests. ’ : 
first is that, immediately after it was issued, it was a share described in paragraph (ec) 
of the definition of “term preferred share” in subsection 248(1) of the Act, 1.6., a 
financial difficulty share. In this regard, it should be noted that the 5- or 
period referred to in paragraph (e) is not part of the description of the share. The 
second test is that the share would be a term preferred share if the portion of the 
definition of “term preferred share” following paragraph (b) ere disregarded and, _ 
where the share was issued or acquired on or dofore vane 28, 1982, it had nen issued 
or acquired after that date. oe 


(3) For the purpose of ees (e) of ‘e ‘Gtanoh ergo 
market property” in subsection 142.2(1) of the Act, a share of the 
capital stock of a corporation held by a credit union is a prescribed — 


property of the credit union for a taxation year where, throughout. 
the year, oo 


(a) the corporation is a credit union: or 
(b) credit unions hold . san 
G) shares of the corporation that give the credit unions 
more than 50% of the votes that could be cast under all 


circumstances at an annual meeting of shareholders of the 
corporation, and 


(ii) shares of the corporation have a fair market value of 
more than 50% of the fair market value of all the issued. 
shares of the corporation. 2 


Letter from Dept. of Finance, July 30, 2003: 
Dear [xxx] 


Subject: Mark-to-Market Property Rules 


2008 


Part XC — Fis — Prescribed Entities 


I am writing in response to your letter dated J uly 16, 2003 in which you requested a 
revision to proposed paragraph 9002(3)(b) of the Income Tax Regulations that is part 
of the draft amendments to the Regulations that were announ : Department | of 
Finance press release on June 1, 1995. —  . 


The mark-to-market property rules in the Icom Tax Act app an al institu- . 
tions. The definition * “mark-to-market property” in subsecti th 
Tax Act excludes a share of a corporation held: by a fins { 
financial institution has a “significant interest” in the corporation. 
significant interest in a corporation if it holds 10% or more of the votes” ‘and value in 
the corporation. In addition to the significant interest exemption available to all fi- 
nancial institutions (including credit unions), proposed subsection 9002¢. of the — 
Regulations provides relieving rules in the context of credit unions. Under paragraph S 
(b) of that subsection, shares | held by a credit union in a Corporation: are prescri bed | 
property (arid therefore are not mark-to-market property) if credit unions sho) more — 
than 50% of the v alue of the corporation. 


Your request is in re 
[xxx] in aggregat 
have mentioned thai 
shares of the [xxx] be 
the Regulations. - 
You have also informed us hat bed is planning to issue treasury shored to an unre- 
lated third party that i isa financial institution but is not a eredit union, such that. Dxxx] . 
would in aggregate hold only 50% of the votes and ee in ; 
party would hold the other 50%. : 


Further, you have informed us that the transaction will res 
ship structure, with neither [xxx] nor the third party contro 
ration; and that there will be no voting entitlements or 
vide the third party with either de jure or de facto 
ordinary or special circumstances). 


You have mentioned that, because credit unions wi 
in [xxx] but not “more than 50%” as required by prop 
the Regulations, the shares held in [xxx] by each of boa 
property”, with the result that all of those [xxx] that hold. ig 
[xxx], would be required to mark-to-market their shares of boo] 


a { sx]. You have informed us 


We have reviewed the particular circumstances surrounding this. transaction ana con 
clude that the policy rationale for an exemption from the mark-to-market property — 
tules in a 50:50 ownership structure as described in your letter would be maintained. _ 
Accordingly, we are ared | to recommend to the Minister of Finance that proposed - 
paragraph 9002( (b) f the Regulations be revised so that, for the purpos: of t 
paragraph (e) of the | mark-to-market property” in subsection 142. 
the Act, a sh n held by a credit union is oo Prope 

taxation year wher out the taxation year, 


| 
ous 


+ credit unions hol s of the corporation having a fair rharket value of at le 
50% of the fair market value of all the issued shares of the corporation and hold _ 
shares of the corporation that give the credit unions at least 50% of the votes that 
could be cast under all circumstances at an annual general pecine of sharehold- _ 
ers of the corporation, and _ ] : : 

* the corporation would, if each share of the compertion fea is not owiied: ‘uy a 
credit union were owned by a particular person, not be controlled, — or 
indirectly in any manier whatever, by the particular pers - 


For this purpose. the expression “controlled, directly or indi ctly in an anner 
whatever” would have the meaning given by subsection : - 


If this recommendation i is acted upon, | would anticipate that i it 
the | next draft of subsection 9002(3) of the Regulations that wo 


We will recommend that this revision to proposed paragraph 9002(3)(b) of ine Regu. 
lations be applicable to taxation years that end on or after the date on which draft 
Regulations that include this revision are published. However, where the taxpayer so 
elects, this revision will apply to taxation years that end after 2002. 


I trust that this addresses your concerns. 
Yours sincerely, 
Stephen R. Richardson 
Senior Assistant Deputy Minister 
Technical Notes: Subsection 9002(3) prescribes certain shares held by credits 
unions for exclusion from the definition of “mark-to-market property” in subsection 
142.21) of the Act. A share is prescribed if it ts 
+ a share of a credit union, or 
* a share of a corporation in which credit unions hold shares carrying more than 
50% of the votes and shares representing more than 50% of the fair market value 
of all issued shares. 
Application: The June 1, 1995 draft regulations (securities held by financial institu- 
tions), s. 9, will add ss. 9001 and 9002 (as well as 9003, below), applicable to taxa- 
tion years that end after February 22, 1994. 
Definitions [Reg. 9002]: “bank” — ITA 248(1), Interpretation Act 35( 1); “corpo- 
ration” —ITA 248(1), Interpretation Act 35(1); “credit union”, “lending asset”, 
“prescribed”, “property”, “share”, “shareholder” —ITA 248(1); “taxation year” — 
ITA 249; “taxpayer”, “term preferred share” — ITA 248(1). 


Reg. 
S. 9002 


Proposed Amendment: bresclbed Property 
Letter from Dept. of ae July 29, ee 


Pee 


Dear [xxx] _ 


Tam writing in reply t to your. eller dated J 24, 2002 1 to Me Wally Conway. In that 
letter, you refer to a proposed transaction by [xxx] that, if carried out, will result in the 
[xxx] and you seek comfort that such an acquisition will not disqualify the treatment of 
shares in [xxx] held by registered investment dealers as a prescribed property for the 
purposes of the definition rete ket propery in subsection 142. a1) of the In- 
come Tax Act. : 


lam also writing in reference to ie letters aed send iL. 2002 and May 31, 2002 to 
M Conway from [xxx]. In those letters, [xxx] refers to [xxx] plans to have the shares 
in [x exchanged for shares in another corporation that is a public corporation. From 
sions, we understood that alternatively [xxx] could itself make a public offer- 

stion is whether [xxx] conversion from a private to a public corporation 
ng by [xxx]), or the exchange of its shares for shares of a public 
ill disqualify the [xxx] shares, or the exchanged shares in the 
oration, held by: tegistered investment dealers from being treated as 
perty for the purposes of = definition “mark- fo-market —— an 
(1) of the Act. 


re iously received representations in connection with {xxx} and have, as a 
result, greed | to recommend to the Minister of Finance that the Income Tax Regula- 
tions be amended to prescribe a share in the capital stock of [xxx] that is held by an 
investment dealer to be a prescribed property for the purposes of the definition “mark- 
to-market property” in subsection 142.2(1) of the Act. This would have the effect of 
exempting such shares from the application of the mark-to-market property rules. How- 
ever, in order to prevent the exemption from being used to circumvent the mark-to- 
market property rules, we have suggested t ‘xXemption should apply only if the 
[xxx] limits its activities to the [xx ; Investments in other entities to 
investments in wholly-owned u businesses of which relate to [xxx] 


¢ interest to be acquired by [xxx] would 
represent [xxx] of both votes and wnership interests in [xxx]. We also 
understand that the only operation to b cted by the [xxx]. Given the nature of 
[xxx] proposed activities and the size of [xxx] ownership interest, the proposed acquisi- 
tion should not, from a tax policy point of view, result in the shares in [xxx] losing the 
status of prescribed property for the purposes of the definition “mark-to-market pro- 
pe Subsection 142.2(1) of the Act. Therefore, we will recommend to the Minister 
‘ nc > that the proposed regulatory amendments that would prescribe a share of a 
yhich h [xxx] in Canada to be a prescribed property for the purposes of the 
set property definition be drafted so that shares of the capital stock of 
beeatce of the aanignee by [xxx] of the [xxx], lose their prescribed 


Based on our discussions, we unders 


r shares in another corporation that is a public corporation, it is not 

vould be appropriate to continue to prescribe the shares in boxx], or the 
shares in the other corporation, as a aon property for the purposes of 
the mark-to-market property definition. 


The various other issues raised in our discussions, such as the tax consequences arising 
upon the shares of the capital stock of [xxx] held by investment dealers ceasing, be- 
cause of [xxx] becoming a public corporation or the shares in [xxx] being exchanged 
for shares in a public corporation, to be a prescribed property for the purposes of the 
mark-to-market property definition, still need to be reviewed by us and, in that regard, 
we will be writing to you in a subsequent letter in due course. 


Thank you for writing. 


Yours sincerely, 


Brian Ernewein _ 
Director, Tax Legislation Dysion, Tax Policy Branch 


Proposed Addition — Shares of Stock Exchanges 
Letter from Dept. of hose March 21, 2001: 
Dear [xxx] 


We are responding to your letter of February 21, 2001 addressed to Mr. Jay Hershfield 
of this Division. You have requested confirmation that the Department of Finance in- 
tends to recommend changes to ensure that the mark-to-market rules do not apply to a 
registered securities dealer in respect of shares of a Canadian stock exchange owned by 
i 

We are able to confirm that a recommendation will be made to the Minister of Finance 
that the Income Tax Regulations be amended to treat shares of certain stock exchanges 
held by investment dealers (as defined in subsection 142.2(1) of the Income Tax Act 
(the “Act’)) as prescribed properties for the purposes of the definition of “mark-to- 
market property” in subsection 142.2(1) of the Act. As prescribed properties, the mark- 
to-market rules will not apply to an investment dealer in respect of such shares. 

This prescription will apply to shares of the Toronto Stock Exchange Inc., the Montreal 
Stock Exchange Inc., and the Canadian Venture Exchange Inc, as long as the particular 
stock exchange corporation limits its activities to the running of a stock exchange and 
restricts its investments in other entities to investments in wholly owned subsidiaries 
the only businesses of which are those that at all times relate to the operation of the 
stock exchange. 
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We trust this will address: your once 


Yours sincerely, — 
Brian Ernewein . 
Pre Tax — tion 


of Finance dated Decem 99 respe 
provisions of the Income ; gb G te 
(CDNX). a 


{n our letter of 


nal for the purpose 
142, (1): of the Act. To 


vestment ie its shares of the Cane lian Dea 
of its issued shares). 


We understand that cD 


reason, you are leurs 
shares that can be made by 


activities = the running af a stock ee or a trad 
eres in oter patties Wee eas 2 in wholl 


We trust ¢ that auch an a | 
protect against an abus 2 
attention. 
Yours sac 
Brian Ernewein : _ 
Director, Tax Legis ation Division, Ta ; Policy Branc! 
Letter from Dept. of Finance, nena B 2000 
Dear [xxx] - 


Thank you for your ae of Auge 23, 2000 » Tega: oe te demu zation. of the 


“ACL when held id by an investment dealer. ‘This youd have the effec of es oxeuung 
such shares, while held ta an investment nt dealer, from the setcation < of the mark-to- 
market property rules. / 


We have previously ve representations ona similar issue and oe asa “result; 
recommended to the Minister that the Income Tax Regulations be amended to prescribe 
a share of ME Inc., that is held by an investment dealer, to be a prescribed property for 
the purpose of the definition “mark-to-market property” in subsection 142.2(1) of the 
Act. However. in order to prevent the exemption from being used to circumyent the 
mark-to-market rules, we will suggest that the exemption apply only if ME Ine, re- 
stricts its activities (inchiding the ownership of any savertTneny to running: 
Exchange. : 


Based on the infomation we have received as to the effective date of the dettintualas 
tion of the Exchange and consequent issuance of ME Inc. shares. we would propose 
that the recommended amendment apply to the 2000 and subsequent taxation years. 


Income Tax Regulations 


Appliention: The june é 
tions), s. 9, will add s. 900 pp to t 
104, 


9004. For the purpose of the definition ‘ ‘specified debt obligation” 
in subsection 142.2(1) of the Act, a property is a prescribed pro- 
perty throughout a taxation year if the property is a direct financing 
lease, or any other financing arrangement, of a taxpayer that is re- 
ported as a loan in the taxpayer’s financial statement for the year 
prepared in accordance with generally accepted accounting princi- 
ples and an amount is deductible under paragraph 20(1)(a) of the 
Act in respect of the property that is the subject of the lease or ar- 
rangement in computing the taxpayer’s income for the year. 


History: S. 9004 added by P.C. 1999-195, s. 8, February 11, 1999, Canada Gazette, 
Part II, March 3, 1999, applicable 


(a) to taxation years that end after September 1997; and 


(b) to taxation years that end after 1995 and before October 1997 where the tax- 
payer elects in writing to have para. 20(1)(1) of the Act, as amended, to apply to the 


year and files the election with the Minister of National Revenue before October 
1998. 


Definitions [Reg. 9004]: “ 


, amount’, “prescribed”, 
tion year” — ITA 249: 


“taxpayer —ITA 248(1). 


“property” — ITA 248(1); “taxa- 
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Reg. 


Part XCI — FIs — Income, Specified Debt Obligations S. 9102(1) 


9101. Prescribed inclusions and deductions — (1) For the 
purpose of paragraph 142.3(1)(a) of the Act, where a taxpayer 
holds a specified debt. obligation at any time in a taxation year, the 
pa prescribed i in respect of the pigeon for the year is the 
total 0 


PART XCI — FINANCIAL INSTITUTIONS — 
INCOME FROM SPECIFIED DEBT 
OBLIGATIONS [PROPOSED] 
_ Proposed Addition — Part X : rrr 
(Reg. 91 00-9104) . (a) the taxpayer’s pecnied: return from t the obligation for the 
Technical Notes: Part XCI contains rules for determining the amounts ae a nw ae, oS : 2, 
cial institution is required to include and deduct each year in respect of a specified debt —(b) whew. the Uxpinier! s accrual adiudtinent determined under 


obligation in computing its income. These rules apply for the purpose of subsection 


142. a0). 2 the Act. 


9100. Interpretation - — In this Part, 


“fixed payment o igation” ¢ ofa taxpayer 1 means a specified ¢ 
obligation under which _ 


‘@ the < amount and timing of each payment (other than’ a fee or 
- similar payment or an amount payable because of a default by © 
_ the debtor) to be made by the debtor were fixed when the tax- _ 
_ payer acquired the obligation and have not been changed, and : 


(b) all payments are to be made in the same currency; : 


Technical Notes: A “fixed payment obligation” of a taxpa 
obligation held by the taxpayer under which the payments to be 
are all fixed in timing and amount, and are all denominate 
Fees and similar payments are to be disregarded for the 
are any additional payments that the debtor will be 
fails to make a payment as required under the oblig 


“primary currency” of a specified debt bliga 


(a) the ee with which the obligation is ‘prim: I ly con- 


nected, and ~ _ 
AB) where there i is no such currency, Canattion’ currenc 


Technical Notes: The ° “primary currency” of a specified debt obligation i is ae 
currency. with which the obligation is primarily connected. Where there 1 is no such ] 


ia the Popes) is the Canadian dollar. 


Li gation” of a taxpayer has. the’ mear | 
m 142.2(1) of the Act, 


signed by sub 
Technical Notes 


that, if a taxpayer disposes of part of a specified debt obligation, subsection 142.49) 


of the Act applies to deem the part aes of and the retained Ba to be SPATE, 


specified debt obligations. 


“tax basis” of a specified debt obligation at any ‘time to a re : 
2.4(1) of the Act; 


on to a taxpayer is the © 
amount defined by subsection 142.4(1) of the Act. ae tax basis is analgecue to the 


payer has the meaning assigned by subsection 
Technical Notes: The “tax basis” of a specified debt oblig 


adjusted cost base of capital property. 


“total return” of a taxpayer from a sil ge thes 
means the amount (measured in the primary CURACY, of the obli- 
gation) by which 


(a) the total of all amounts each of which is the amount of a 

payment (other than a fee or similar payment) required to be 

made by the debtor under the obligation after its acannon by 

the taxpayer ia 
exceeds 

(b) the cost to the taxpayer of the obligation. 
Technical Notes: A taxpayer's “total return” from a fixed payment obligation is 
equal to (i) the total amount of payments required to be made under the obligation by 
the debtor after the acquisition of the obligation by the taxpayer minus (ii) the cost of 
the obligation to the taxpayer. Fees and similar payments (such as insurance premi- 
ums) are excluded in determining the total return. The total return is to be measured 
in the primary currency of the obligation. Where the taxpayer’s cost was determined 
in another currency, it should be translated to the Day currency using the spot 
rate of exchange at the time of acquisition. 
Definitions [Reg. 9100]: “amount” — ITA 248(1); “fixed payment obligation”, 
“primary currency” — Reg. 9100; “specified debt obligation” — ITA 142.2(1), Reg, 
9100; “taxpayer” — ITA 248(1). 


“Specified debt obligation” has the meaning given re. that term 
by subsection 142. 20) of the Act. It should be noted that this term is defined from ‘ 
the perspective of the holder. For example, where a taxpayer holds a coupon that has _ 
been stripped from a debt obligation and holds no other interest in the obligation, the - 
specified debt obligation of the taxpayer is just the coupon. It should also be noted — 


section 9102 in respect of the obligation for the year is greater 
. than nil, the amount of the adjustment; and. 


: (c) where. a foreign exchange adjustment is determined under 
tion 9104 in respect of the obligation for the year and is 
han nil, the amount of the adjustment, 


Notes: Paragraph 142, 3(0)(a) of the Act requires a financial institabon 
specified debt obligation in a taxation year to include a prescribed 


amount for this purpose equal to the sum of: 
° + the accrued return: from ee obligation for the = 


. ‘the accrual adjustment in respect of the obligation for he year Gf this amount is 
positive), and 


* in the case of a foreign-currency obligation, he: foreign exchange adjustment in 
Teper: of the obligation for the year Gf -- eo is positive). 


(2) For the purpose of pare i 2.3(1)(b) of the Act, where a 
taxpayer holds a specified debt obligation at any time in a taxation 
year, the amount prescribed i in Bp of the obligation is the total 
o 


(a) where the taxpayer’ s accrual adjustment determined under 
_ section 9102 in respect of the obligation for the year is less 


. than nil, the absolute value of the amount of the adjustment; 


here a foreign ectienee adjustment is deteriibed under 
104i in respect of the obligation for the year and is less 
1 absolute value of the amount of the adjustment. 


tes: Paragraph 142. 3(1)(b) o the Act provides that a financial institu- 
at holds a ‘specified debt obligation in a taxation year must deduct a prescribed 
tin respect of the obligation. Subsection 9101(2) prescribes an amount o this 
Purpos: : equal to the absolute value of the sum of: 


‘ - the accrual adjustment i in respect of the obligation for the year (if this amount is 
negative); and 


* in the case of a foreign-currency obligation, the foreign exchange adjustment in 
respect of the obligation for the year (if this amount is negative). 


In general terms, the accrued return for a year is the total expected economic return 
to the taxpayer (assuming the taxayer holds the obligation to maturity) that is allo- 
cated to the year under accrual principles of income recognition. Sections 9102 and 
9103 contain rules relating to the determination of accrued returns. 


The accrual adjustment is the amount by which prior years’ accrued returns have to 
be adjusted to reflect subsequent events. For example, the accrued return for a year 
may have been based on an estimate of the amount of a future payment under the 
obligation. When the actual amount becomes known, or the estimate needs to be 
revised, an adjustment would be determined. Subsections 9102(4) and (5) contain 
rules relating to the determination of accrual adjustments. 


The foreign exchange adjustment in respect of a foreign-currency obligation is the 
amount determined under section 9104, In general terms, this is the amount by which 
the tax value of the obligation has changed. because of a change in the yalue of the 
foreign currency relative to the Canadian dollar. 


Definitions [Reg. 9101]: “accrual adjustment” — Reg. 9102(4), (5); “accrued 
return” — Reg, 9102(3); “amount’—ITA 248(1); “foreign exchange adjust- 
ment” — Reg. 9104(1); Prescribed’ — ITA 248(1); Specified debt obligation” — 
ITA 142.2(1), Reg. 9100; “taxation year” — ITA 249; “taxpayer” — ITA 248(1), 


9102. General accrual rules—(1) Fixed payment 
obligations not in default — For the purpose of paragraph 
9101(1)(a), a taxpayer’s accrued return for a taxation year from a 
fixed payment obligation, under which each payment required to 
be made before the end of the year was made by the debtor when 


2011 


ome in respect of the obligation. Subsection 9101(1) prescribes an 
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Reg. 


S. 9102(1) Income Tax Regulations 


it was required to be made, shall be oe in | accordance 

with the following rules: | : . 
(a) determine, in the primary currency of the obtibatian te 
portion of the taxpayer's total return from the o is that 
allocated to each day in the year using - 


(i) the level- yield method described in subsection ( )s or 


(i) any other reasonable method that is ey imilar 
to the level- yield method; : - _. 


(b) where the primary ‘currency of the obligat 
dian currency, translate to Canadian currency the amount a 
cated to each day in en es using a easonable method of 
translation; and 

(c) determine the total of all amounts each of ones is the Ca 
nadian currency amount allocated to a day, in he year, at the 
beginning of which the taxpayer t 


Technical Notes: Section 10 contains the general rules for determining 4 finan- _ 


debt obligation. These amounts are inehided | in the amounts prescribed 
9101, Jeter rules pag ules for special situations are contained in section 9103. 


Spbaection 910202) describes he eevee metho that i is referre: 
tion we ; : 


« Subsections | ee and & 
— 


Subsection oy sets is ont, : : ; l 
determining a ee s accrued return for ae taxation year ey a ‘specified debt — 
Ww ich the debtor has made all 


required payers. 4 “fixed voned obligation” 
specified debt obligation under which the payments to be made by the debtor are all 
fixed in timing and amount, and are all de: no > in the sa : 


(2) Level-yield method — For 
the level-yield method for allocating a taxpayer’s total return from. 

a fixed payment obligation is the method that allocates, to each 
particular day in the period that begins on the day following the © 
day on which the taxpayer acquired the obligation and that ends 

on the day on which the obligatio: ‘matures, the amount de - 
mined by the formula 


: ¢ .+B-C)xD 


where 


A is the cost of the ‘obligation to the taxpayer (measured i in | the 
primary currency of the obligation), = _ 


B is the total of all amounts each of which is the portion of the 
taxpayer’s total return from the obligation that is allocated toa 
day before the particular day, 


C is the total of all payments required to be made under the obli- 
gation after it was acquired by the taxpayer: and before the lee 
ticular day, and 


D is the rate of interest per day that, ie used in fae the | 
present value (as of the end of the day on which the taxpayer 
acquired the obligation and based on daily compounding) of 
all payments to be made under the obligation after it was ac- 
quired by the taxpayer, produces a present value equal to the 
cost to the taxpayer of the SbHearon (measured in the puvary 
currency of the obligation). 

Technical Notes: In the case of a Canadian-dollar obligation that a taxpayer holds 

throughout a taxation year, the accrued return for the year is the total of the amounts 

allocated to each day in the year in respect of the taxpayer’s total return from the 
obligation. Where the taxpayer does not hold the obligation throughout the year, the 
accrued return is the total of the amounts allocated to the days in the year at the 
beginning of which the taxpayer holds the obligation. The amount allocated to each 

day is to be determined using the level-yield method described in subsection 9102(2), 

or any other reasonable method that is substantially similar. Generally, a method 


would be considered reasonable only if it is ‘in accordance with generally accepted — 
accounting practice. — / 
Under the level- yield ‘method ‘described in subsection ; 
return of an obligation is used to determine the amount of the ‘taxpayer’ s total return 
from the obligation that is allocated to each da The internal rate of return is t 
interest rate that produces a present value of | nts under th equi 
the cost of the obligation to the taxpayer] For this purpose, compounding i is on a daily 
si le day is determi ed by the _ 


= the cost of the obligation to the taxpayer; 


the portion of the total return allocated to ) precedi 


the total payments ‘required to 
vor the acces day; and _ 


It is cues that few, if any, taxpayers use precisely this method financial 
ement a » no above, subsection 9102( allows the use any other 
le, 2 


the ableton Similarly. a interest payment is ae over the period to which 
tion of the ob 


perutssible) | is septe using ‘the foreign currency as the curre 
putations are done. Next, the amounts allocated to each day in a taxation year § are 
ianslated to oe dollars uene a oe meth ad 0: 


ihe Gbligalion. are ‘oaled One uanslaton method thar ‘vould generally be copebie 
is to use average exchange rate for the aa Where this ap) roach 1 is used, it wil 


after bene ee to Canadian doles, Thus, the accrued return for the year cot 
a alee ae in the bodes — and then es to Canadian dollars. 


has aide all and payee Ifa 1 debtor is in deen: subwecton Ol 12(3) will 
apply. In general, under subsection 9102(3) the accrued return for a taxation year will - 
equal the amount that would be determined under subsection 
tional interest that accrues in the year because of the default. 


Related Provisions: ITA 257 — Negative amounts ‘in formulas. 


(3) Other obligations —For the pu 
9101(1)(a), a taxpayer’s accrued return for a taxation year from a 
specified debt obligation, other than an obligation to won sub- 
section (1) applies, shall be determined — 


(a) using a reasonable method that, 


(i) taking into account the extent to which the obligation 
differs from fixed payment obligations, is consistent with 
_ the principles implicit in the methods that c 
under subsection (1) for fixed payment phlieaiions: and 


(ii) is in accordance with generally accepted accounting 


practice for the measurement of profit fom debt ae 
tions; and 


(b) on the basis of reasonable assuniodous with respect fo the 
timing and amount of any payments to be made by the debtor 
under the obligation that are not fixed in their timing or 
amount (measured in the primary currency of the obligation). 


Technical Notes: Subsection 9102(3) contains rules regarding the determination of 
accrued returns from specified debt obligations for the purpose of paragraph 
9101(1)(a). It applies to obligations other than those to which subsection 9102(1) - 
applies. Generally, subsection 9102(3) should allow a taxpayer to recognize income 


from an obligation using the same method for tax purposes as it uses for financial 
Statement purposes, 


ee 9102(3) requires that a taxpayer's accrued return from an obligation for 
each taxation year be determined using a reasonable method that is consistent with 
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the principles implicit in the methods that subsection 9102(1) allows to be used for 
fixed payment obligations. The degree of consistency that is required depends on the 
extent to which the obligation is similar to fixed payment ¢ bligat ions. Subsection 
9102(3). also requires that the method for determining the accrued return be in accor- 
dance with generally accepted accounting practice. Finally s that reasona- 
ble assumptions are to be made with respect to the amount and 2 of pa 
that are not fixed. Each of these requirements is discussed belo 


Consistency with methods for fixed payment obligations — 


The following paragaphs describe the main consequences of ie requirement that an 
accrual method used for a particular specified debt obligation be consistent with the 
principles that are ueplie in i methods that can be used for fixed payment 
obligations. oo . J 


The first consequence is s that the accrued return for each year must — based. on the 
total return that the taxpayer would realize if the obligation were held to maturity. 
ents under the obligation are characterized as. interest 
total return, and thus the amount to be accrued each : 
return must include an amount in respect of any discount on 
ligation. Conversely, an acquisition premium is to be o 


Whether or not part 
is irrelevant i det 

year. Also, eact year’ 
the acquisition of th 
to reduce the amount 


ould otherwise accrue each year. 


Second, to the extent that the total return derives from fixed payments, it masts gener- - 


ally accrue at a uniform (or approximately uniform) rate. For example, if the rate of 
interest for each period is the sum of a fixed rate and a variable rate, and the fixed 
rate is not the same for all periods, there would have to be a “levelling” of the fixed 


rates. This requirement to “level the interest rate” is not new A similar requirement 


is contained in the accrual rules under subsection 7000(2). 


It is not intended that interest be levelled where this would 
where additional interest is payable because of the default 
es assume that a debt ee et was a: 


payment as age interest on the overdue payment ac 
this case, the accrued return for a year would oe - 


As indicated above, ihe consistency requirement is to be applied taking ponte 
the extent to ee an Hee differs from fixed payment Mio This i is rele- 


that is set analy at 
BOR) plus 'h%. Anotl 
bank’s prime ra 
have to be take 


a year are not direct 
accrued return is. determined on the basis of accrual principles only. (In some circum- 
stances, interest payments may be included in accrual adjustments determined under 
subsection 9102(5).) However, interest payments, like other payments, would be sub- 
tracted from the base on which the return is considered to accrue. Thus, if a debtor 


prepays interest, the payment has the same tax consequences as a payment of princi- 


pal (assuming the payment of principal does not constitute a partial disposition of the 
obligation). In particular, accrued returns continue to be oe Tnosehout the 
period for which the interest was prepaid. oe 


Fourth, interest that has accrued before a taxpayer acquires an »bligation is included 
in determining the taxpayer’s accrued returns only to the extent that 
terest exceeds the portion of the cost of the obligation to the taxpayer that is attributa- 
ble to the interest. This follows from the fact that the amount included in respect of 


the interest in the taxpayer’s total projected return from the obligation is equal to the — 


difference between the amount of the interest and the amount the taxpayer has paid 
fori, 


Finally, in the case of a foreign-currency obligation, the amount that accrues each 
day is to be determined in the primary currency of the obligation and then translated 
to Canadian dollars. However, where amounts are translated using the average ex- 
change rate for each year, the same result is obtained by totalling the daily accruals to 
give the accrued return for the year (measured in the primary currency) before trans- 
lating to Canadian dollars. 


Generally accepted accounting practice 


One of the requirements imposed by subsection 9102(3) is that a method for deter- 
mining accrued returns be in accordance with generally accepted accounting practice. 
The term “practice” is used rather than “principles” to indicate that the Handbook of 
The Canadian Institute of Chartered Accountants would not be the only source of 
information for determining what is acceptable. 


Assumptions 


The requirement that assumptions be made with respect to the timing and amount of 
payments that are not fixed is intended to ensure that a taxpayer reports reasonable 
accrued returns from an obligation that provides for contingent payments. For exam- 
ple, assume that a taxpayer holds an obligation that provides for interest payments at 
the rate of 3% per year, and an amount payable at maturity equal to $1,000 adjusted 
by the change in a stock index from the date of issue to the maturity date. In deter- 


maple | isa hohe obligation that aoe for interest at a : 
eqs any acquisition penne or oon would 


ded in the accrued return for o year. In other words, ie : 


re accrued in- 
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mining its accrued returns, the taxpayer would have to make a reasonable assumption 
about the amount that will be paid at maturity. This assumption may change from 
year to year, depending on the performance of the stock index. (The performance of 
the stock index may also give rise to accrual adjustments under subsection 9102(5).) 


Whether it is actually necessary to make assumptions with respect to contingent pay- 
ments depends on the method used to determine accrued returns. For example, as- 
sume that a 5-year obligation provides for interest that, at issue date and at each 
anniversary of that date, is set equal to the l-year LIBOR rate plus 1%. A taxpayer 
that acquires the obligation at a discount may choose to accrue the discount on a. 
straight- -line basis over a reasonable period, and in addition to recognize the actual 
amount of interest that accrues each year. In this case, there would be no need to 
nee any eS HONS about future interest poe : 


) Accrual adjustment — For the purposes of paragraphs 
) ) and (2)(a), where a taxation year of a taxpayer is the 
on year for which subsection 142.3(1) of the Act applies 


t yer in respect of a specified debt obligation, the tax-_ 
pa | adjustment in respect of the obligation for the year 
is n. 


Techn sal Notes: Subsections 9102(4) and 4 (5) provide for the determination of 
accrual adjustments i in respect of specified debt obligations. Where an accrual adjust- 
ment for a taxation year is positive, it is included in the amount prescribed by subsec- 
tion 9101(1) in respect of the obligation for the year. A negative accrual adjustment 
is included in determining the amount prescribed by subsection 9101(2). 


In general terms, an accrual adjustment i in respect of an obligation for a taxation year 
is the amount by which prior years’ accrued. returns have to be adjusted to recognize 
payments under the obligation in the year that differ from those assumed for the 
purpose of determining the accrued returns. The adjustment also takes into account 
changes in assumptions regarding antic d future payments under the obligation, 
to the extent that the changed assumptions will not be fully reflected in the determi- 
nation of accrued returns foc the current and future taxation years. 


Subsection 9102(4) provides that a taxpayer’ s accrual adjustment in respect of a 
specified debt obligation is nil where the adjustment is being determined for the first 
taxation year for which subsection 142.3(1) of the Act applies with respect to the 
obligation. In this case, there are no accrued returns to be adjusted. 


(5) For the purposes of paragraphs 9101(1)(b) and (2)(a), where 
subsection (4) does not apply to determine a taxpayer’s accrual 
adjustment in respect of a specified debt obligation for a particular 
ion year, the taxpayer’s accrual adjustment is the positive or 
amount determined by the formula 


A-B 


ne 


wher 
A is the total of all amounts each of which is the amount that 
_would be the taxpayer’s accrued return from the obligation for 
a taxation year, before the particular year, for which subsection 
142.3(1) of the Act applied to the taxpayer in respect of the 
obligation if the accrued return were redetermined on the basis 

Of 


(a) the information available at the end of the particular 
year, and : 
(b) the assumptions, if any, with respect to the timing and 
amount of payments to be made under the obligation after 
the particular year that were used for the purpose of deter- 
mining the taxpayer’s accrued return from the obligation 
for the particular year; and 


Bis the total of 


(a) the amount included under paragraph 9101(1)(a) as the 
taxpayer’s accrued return from the obligation for the taxa- 
tion year immediately preceding the particular year, and 


(b) where the taxpayer’s accrual adjustment in respect of 

the obligation for that immediately preceding taxation year 

was determined under this subsection, the value of A for 

the purpose of determining that accrual adjustment. 
Technical Notes: Subsection 9102(5), which applies where subsection 9102(4) is 
not applicable, provides that a taxpayer’s accrual adjustment in respect of a specified 
debt obligation for a particular taxation year is equal to 


* the total of the taxpayer's accrued returns from the obligation for previous taxa- 
tion years, redetermined to take into account all information available at the end 
of the particular year and to use the same assumptions regarding the timing and 
amount of payments as are used for the purpose of determining the accrued re- 
turn for the particular year 
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of the. hoctied retums | { 
that year. : 


Related presderan | ITA 25 


Example 4 5 


A debt obligatior boned on nan . 
obligation has a face amount of $1.0 ) 


beginning of the quarter, feed or decre f 
interest payments, an amount of 1% is s aper 
(expressed on an annualized basis). For the | next 4 paypienis, there i 1S poe 
1%. For the last 4 payments, the c is iner : 
taxpayer acquires the obligation wh 
taxation year is the calendar year. 


The rates for 90-day commercial paper vhon nar 
1996, 5% throughout 1997 and 7% through t 1998, 


Accrued returns and accrual adjustments: 


1. The adjustments to the commercial paper rate must be levelled The, average ad- 
justment is an increase of 1% per year (= (-1% + 1% + 3%) {3). | 


2. The accrued return for 1996 is $70 (= $1,000 x (.06 + 01). The accrued. returns 
for 1997 and 1998 are $60 and $80 respectively. : 


3. There are no accrual adjustments. 
Example 4 


A debt obligation is ‘sued on J. ions 1, 1996 and matures on Se 1 2001. The 
obligation has a face amount of $1,000 and provides for annual interest payments 


end of 2000. 


equal to 5% of the face amount. In addition, a bonus is payable on maturity, based on 


Income Tax Regulations 


The ane of the bonus ? 


le 
4. so on n the actial bon 


-rued returns and accrual ‘adjust 


- The a 5 accrued retur 


plus 
* the actual interest for th 


minus” 
_ + $10 in respect of the $50 | premi 
There would be an accrual adjust 


clines. The adjustment would be a neg 
justed face amount of the obli 


Definitions [Reg. 9102): « 
Reg. 9100; “level-yield method” — R g. 9102(2) 
“specified debt obligation = ' 

“taxpayer” ITA 248(1); * 


special 3 and | 
Convertible obligation — For t purposes | ion 910 

where the terms of a specified debt obligation of a taxpa er give 
the taxpayer the right to exchange the obligation for 
debtor or of a corporation related to the debt 


(a) subject to paragraph (b), the right shall be disregard 
(whether or not it has been exer cised); and 


(b) unless less than 5% of the cost of the obligation to the ta 
_ payer is attributable to the right, the cost shall be deemed to 
_ equal the amount by which the cost ie) he pee yf the - 
cost attributable to the right. - 


Technical Notes: Section 9103 contains rules that ey h re to 
determination of accrued returns and accrual adjustments under section 9102. The 


are rules for convertible obligations, impaited ee and amended obli ations, : 
and also transition rules. - ; 


9103. Accrual rules 


Subsection 9103(1) contains two nies that py wid respect to a specified debt 
obligation that is convertible into shares of the debtor or of a corporation related to 
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the debtor. Paragraph 9103(1)(a) provides that the convers 
garded in determining accrued returns and accrual adjustme 
that the nese will be settled ie ney of siiates does a not 


oe . exercise. ee any gain fon con 
bea ae me in section: 142.4 of the Act for the d 3 


( \ right. This 
nting a taxpayer from deducting the cost of a conversion 5 
oe amount, The cost attributable: toa conver . 


Q) Default by debtor ieargeavary woe see 
purposes of section 9102, in determining amot 
oe debt aaa no reduction ‘shall 


miniig accrued re ms van accrual {adjustments ‘one section oe 
9102, where the t Vs : 


e S olenok had been os 
: 


Technical Note 
been amended to ch: 
obligation. It provi les that ¢ € amendment i is to be taken into account as if the oe : 
tion had been acquired when the amendment was made. This means ‘that the amend- 
ment affects ome Bo returns: el For heen if accrued Feturns are being : 


ecrual asi in respect of the amendment. 


Tt should be noted that subsection 9103(3) applies will 
not required to be made until after the amendment. If o 
: it as would say be available un 


(4 “Obligations acquired betore finanélal’ 1 
rules apply — Where a taxpayer held a specified debt Gblidation 
at the beginning of the taxpayer’s first taxation year (in this sub- 
section referred to as the “initial year”) for which subsection 
142.3(1) of the Act applied to the taxpayer in respect oF, the obli- 
gation, the following rules apply: ; 


(a) the taxpayer’s accrued return from the obligation for the 
initial year or a subsequent taxation year shall not include an 
amount to the extent that the amount was included in comput- 
- ing the taxpayer’ s income for a taxation year preceding the ini- 
tial year; and 


(b) where 


(i) interest on the obligation in respect of a period before 
the initial year becomes receivable or is received by the 
taxpayer in a particular taxation year that is the initial year 
or a subsequent taxation year, and 


(ii) all or part of the interest would not, but for this para- 
graph, be included in computing the taxpayer’s income for 
any taxation year, 
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there shall be included in determining the taxpayer’s accrued 
return from the opines for articular ced the amount, if 
/ a by which 


Gi) ‘the partion: of the | would not otherwise be 
included in ne the des ayer s 5 income for any taxa- 
- tion year ae _ 


; Coe 
: (iy) the portion of the cost of the obligation to the taxpayer 


thetic Teasonably attributable to that portion of the interest. 
Te | Notes: Subsection 9103(4) applies with respect to a specified debt _ 
ob! eld by a taxpayer at the beginning of its first taxation year to which sub- 


: ct applies. Subsection 9103(4) ensures a proper transition 
(3) of the Act to subsection 142. 3(1). It is expected that ture will 
ie ey Lae is relevant. : ae y 


de an amount to es extent st fhat the amount was idcludled & in computing 

come for a taxation year before subsection 142. 3(1) commenced to 
would apply, for example, where prepaid interest has been included 
der subsection 12(3). A reasonable adjustment would be made to the 
seraca returns: that are otherwise determined to allow for the return that has already 
been. recognized. Paragraph 9103(4)(a) wou also apply where subsection 16(3) of 
the Act has aa a discount on the i issu debt bneatan to be included in the 


i at is received or becomes re- 
3(1) of the Act is applicable. 
ubsection applied. Paragraph 
urn for the year from the obliga- 

he interest that would not other- 
's income for any taxation year 
oxeeeds (i) the portion of the taxpayer’ 's cost of the obligation that is reasonably 
attributable to that portion of the interest. This paragraph might apply, for example, 
whe ca taxpayer receives a contingent interest payment in the first year in which 

ubsec ‘142. 3f ) applies, and part or call of the Pome is in respect of a previous 


ot been indaded | in computing ‘the taxpayer’ s income for that year. and 
rwise be included in the taxpayer's accrued return for the current year, 
(b) will include it in the accrued retum, 


interest - — transition rule — Where, pete No- 
in a taxation year that ended after February 22, 
sr received an amount under a specified debt obli- 
isfaction, i in whole or in part, of the debtor’s obliga- 
tion to pay interest in respect of a period after the year, 


(a) the amount may, at the election of the taxpayer, be included 
in determining the taxpayer’ s accrued return for the year from 
the obligation; and 


(b) where the amount is so jneldded’ the taxpayer's accrued 
returns for subsequent taxation years from the obligation shall 
_ not include any amount in respect of interest that, because of 
the payment of the amount, the debion is no longer required to 
pay. ... 
Technical Notes: Subsection 91035) appli y where a taxpayer received a prepay- 
ment of interest on a debt obligation before November 1994 and in a taxation year 
that ended after February 22, 1994. Subsection 9103(5) allows the taxpayer to in- 
clude the full amount of the prepaid interest in its accrued return for the year in 
which it received the prepayment, in which case the taxpayer’s accrued returns for 
subsequent years are to be determined without including any amount in respect of the 
prepaid interest. 
Definitions [Reg. 9103]: “amount” — ITA 248(1); “corporation” — ITA 248(1). 
Interpretation Act 35(1); “initial year” — Reg. 9103(4); “related” —— ITA 251(2)—(6): 
“share” — ITA 248(1); “specified debt obligation” —ITA 142.2(1), Reg. 9100; 
“taxation year’ -——ITA 249; “taxpayer” — ITA 248(1). 


9104. Foreign exchange adjustment — (1) For the purposes 
of paragraphs 9101(1)(c) and (2)(b), where, at the end of a taxa- 
tion year, a taxpayer holds a specified debt obligation the primary 
currency of which is not Canadian currency, the taxpayer’s for- 
eign exchange adjustment in respect of the obligation for the year 
is the positive or negative amount determined by the formula 


(AxXB)-C 


where 
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A is the amount that would be the tax basis of the obli ation to 
the taxpayer at the end « f th 
(a) the tax basis were "determined using the primary cur 
rency of the obosaton as th: urrency in w ch all amounts 
are expressed, 
(b) the definition “tax basis” in subs ction 142. 4) of the 
Act were read without re » o 
and (q), and 


the obligation for each year ere nil, 
B is the rate 2) pein e at the fa of the y 


% 


“tax K bacis’ ve 
paragraphs (h) and (q), and 

(b) the taxpayer’s foreign exchange 
io the eae for the lees were nil. 


for a taxation year is Py iti is. jocluded in the amount prescribed by subse 
9101()) in respect of the obligation for the year. A negative adjustment i is included i in 
determining the amount prescribed by subs 


Subsection 9104(1) applies where a taxpayer holds a foreign currency obliga 
the end of a taxation It Lee ae the foreign oe a in aeapeet 


ie year, 
rrency in which all 


tS 


the year is “ail and without | 
paragraphs (f) and (q) of the definition ol 


The following example : 
Example 
5 U. S. dollar 000. sega is s eed on Decembe 


_ Average 


1995 _ = 
1996 $134 
1907, _. 
1998 - 
Results for first 3 years: 

. | 1997 
US Dollar Tax Basis (US$) (US$) (USS). 
Tax basis (beginning of year) 900.00 91686 = (935. 
Add: accrued return 16.86 78.30 7987 
Deduct: interest received 60.00 — 60.00 60.00 
Tax basis (end of year) 916.86 935.17. 955.03 
Foreign Exchange Adjustment = (C3) (C$) (C$) 
Tax basis (beginning of year) 1224.00 119192 1262.48 
Add: accrued return’ 10300 103.46 107.02 
Deduct: interest received — 78.00 $1.00 79.20 
Tax basis (before current year foreign 1249.00 1214.28 1290.30 
exchange adjustment) 
USS tax basis - translated 1191 9? 1262.48 1260.65 


248(1)" eke coe — 
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Foreign Exchange Adjustment 


Table Notes: 
oe — fe ay 


subsection 9104(2) don not ee { 
Where a taxpayer makes this election, an 
of an obligation that arises in the year of disposition will be an element i in 
mination. of the total gain « no 


Definitions [Reg. 9104]: 


tions), $s. 9, all add Part XC 
after February 22, 1994, 


payer elects under subpareraph 
Income Tax Act. 


van that tend after Tee : 1997, and also to aren gost at end ales 1199 4 
before October 1997 where the taxpayer elects to have fhe reserve pe nee in new 
paragraph 20(1)()) of the Act apply to those years, 


PART XCIl — FINANCIAL INSTITUTIONS — 
DISPOSITION OF SPECIFIED DEBT 
OBLIGATIONS [PROPOSED] 


Proposed Addition - — - Part xcil (Reg. 9200-9204) — 


Technical Notes: Part : oF contains | provisions relating to 
specified debt obligations Dy financial institutions. These incl 


¢ a definition of “transition ammount”; 


e disposition of — 


_ * provisions that prescribe certain or debt obligations ot exclus om the 


amortization requirement; and — 


* rules for amortizing ees and losses from the disposition of specified deb : 
obligations. - : 


9200. Interpretation — @ Definitions — a In dis Part, 


“financial institution” has the meaning assigned by subsection 
142.2(1) of the Act; 
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Technical Notes: “Financial institution” has the meaning given to that term by 
subsection 142.2(1) of the Act. 


“gain” of a taxpayer from the disposition of a spec ed debt obli- 
gation means the gain from the disposition determined under para- 
graph 142.4(6)(a) of the Act; . 
Technical Notes: A taxpayer's “gain” from the disposition ‘of a specified debt 
obligation is the gain determined under paragraph 142.4(6)(a) of the Act. 


“loss” of a taxpayer from the disposition of a specified debt obli- 


gation means the loss from the disposition determined under para-— 


graph 142.4(6)(b) of the Act; 


Technical Notes: A taxpayer’s “loss” from the disposition of a specified debt 


obligation is the loss determined under paragraph 142.4(6)(b) of the Act. 


“residual portion” 


Technical Notes: The “residual portion” of a taxpayer’s gain or loss from the 
disposition of a specified debt obligation is the amount determined under subsection 


142.4(8) of the Act in respect of the disposition. The residual portion is the amount — 


of the gain or loss that is required to be amortized (if the amortization requirement 
applies to the obligation), — 


“specified debt obligation” of a taxpayer has the meaning as- 
signed by subsection 142.2(1) of the Act; 

Technical Notes: “Specified debt obligation” has the m 
by subsection 142.2(1) of the Act. It should be noted 
the perspective of the holder. For example, where a ta) 
been stripped from a debt obligation and holds no othe 
specified debt obligation of the taxpayer is just the cour 
that, if a taxpayer disposes of part of a specified debt oblig 


that term 
ned from 


n, subsection 142.49) 


applies to deem the part disposed of and the retained part to be separate specified | 


debt obligations. _ 


“tax basis” of a specified debt obligation to a taxpayer has the 
meaning assigned by subsection 142.4(1) of the Act. 


Technical Notes: The “tax basis” of a specified debt obligation to a taxpayer is the 
amount defined by subsection 142.4(1) of the Act. The tax basis is analogous to the — 


adjusted cost base of capital property. 
(2) Amortizati 
amortization da ri 
taxpayer is the day determined as follows: 


(a) subject to paragraphs (b) to (d), the amortization date is the — 
later of the day of disposition and the day on which the debtor 


is required to make the final payment under the obligation, de- 
termined without regard to any option respecting the timing of 
payments under the obligation (other than an option that was 
exercised before the disposition); =—ee 
(b) subject to paragraphs (c) and (d), where the day on which 
the debtor is required to make the final payment under the ob- 
ligation is not determinable for the purpose of paragraph (a), 
the amortization date is the day of disposition; — _ 
(c) subject to paragraph (d), where : 
(i) the obligation provides for stipulated interest payments, 
(ii) the rate of interest for one or more periods after the is- 
_ suance of the obligation was not fixed on the day of issue, 
and 
(iii) when the obligation was issued, it was reasonable to 
expect that the interest rate for each period would equal or 


approximate a reasonable market rate of interest for that 


period, . 
the amortization date is the first day, if any, after the disposi- 
tion on which the interest rate could change; and 


(d) where, for purposes of its financial statements, the taxpayer 
had a gain or loss from the disposition that is being amortized 
to profit, the amortization date is the last day of the amortiza- 
tion period. 
Technical Notes: Subsection 9200(2) contains rules for determining the amortiza- 
tion date for a specified debt obligation disposed of by a taxpayer. This date is used 
in subsections 9203(2) and (4) to determine the end of the amortization period for an 
obligation or group of obligations. It is also used in subsection 9202(2) for determin- 
ing whether an obligation is excluded from the amortization requirement. 


f a taxpayer’s gain or loss from the disposi- 
tion of a specified debt obligation means the amount determined _ 
under subsection 142.4(8) of the Act in respect of the disposition; _ 


that has 
ligation, the - 
hould also be noted — 


date — For the purposes of this ‘Part, the 
a specified debt obligation disposed of bya 


Reg. 
S. 9201(c) 


Paragraph 9200(2)(a) provides that the amortization date is the day on which the 
debtor is required to make the final payment under the specified debt obligation or, if 
later, the day of disposition. The day of disposition would be later where, for exam- 
ple, the debtor has failed to repay borrowed money on the maturity date of the obli- 
gation. In determining when the final payment is required to be made, an option to 
redeem or retract an obligation, or to extend its maturity date, is to be disregarded 
unless it has been exercised. Paragraph 9200(2)(a) applies only if none of paragraphs 
9200(2)(b) to (d) applies. Lo 

It should be noted that a specified debt obligation is a taxpayer’s interest in a debt 
obligation issued by the debtor. The amortization date is determined with respect to 
the taxpayer’s interest. Where, for example, the taxpayer holds a coupon stripped 
from a debt obligation, the amortization date is the payment date for the coupon. 


Paragraph 9200(2)(b) applies where the date for the last payment is not determinable, 
and so paragraph 9200(2)(a) cannot be applied. This would be the case, for example, 


where th rity date is based on a contingency. Paragraph 9200(2)(b) provides 


the aragraphs 9200(2)(c) and (d), the amortization date is the day of | 
Paragrap 200(2)(c) applies if the obligation is a variable interest rate debt obliga- 
tion and, at the time the obligation was issued, the interest rate for each period was 
expected to equal or approximate a reasonable market rate. In this case, the amortiza- 


tion date is the day before the next interest reset date. Paragraph 9200(2)(c) does not 
apply if there are no interest reset dates after the disposition, or if paragraph 
9200(2)(d) is applicable. An example of a debt obligation to which paragraph 
9200(2)(c) would apply is an obligation with a 10-year term that provides for the 
interest rate to be reset every two years to LIBOR plus 1%. 

Paragraph 9200(2)(d) applies where, for the purposes of its financial statements, the 
taxpayer has a gain or loss from the disposition that is being amortized. In this case, 
the amortization date is the last day of inancial statement amortization period. 
Definitions [Reg. 9200]: “amortiza Reg. 9200(2); “amount” —ITA 
248(1); “disposed” —- ITA 248(1)“dispo ; “disposition” — ITA 248(1); “gain”, 
“loss” — Reg, 9200(1); “specified debt tion’ —ITA 142,2(1), Reg. 9200(1): 
“taxpayer” — ITA 248(1). oe 


9201. Transition amount — For the purpose of subsection 
142.4(1) of the Act, “transition amount” of a taxpayer in respect 


. taxpayer acquired the obligation before its taxation 
t includes February 23, 1994, 


i) ither paragraph 7000(2)(a) nor (b) has applied to the 

_ obligation, and — 

_ (iii) the principal amount of the obligation exceeds the cost 
of the obligation to the taxpayer (which excess is referred 
_to in this paragraph as the “discount’), 


the amount determined by the formula 

ek 

where — 

A is the total of all amounts each of which is the amount in- 
cluded in respect of the discount in computing the tax- 
payer’s profit for a taxation year that ended before Febru- 

ary 23, 1994, and 

Bis the total of all amounts each of which is the amount in- 
cluded in respect of the discount in computing the tax- 

_payer’s income for a taxation year that ended before Febru- 
ary 23, 1994; and 

(c) where 
(i) the conditions in subparagraphs (b)(i) and (ii) are satis- 
fied, and 
(ii) the cost of the obligation to the taxpayer exceeds the 
principal amount of the obligation (which excess is referred 
to in this paragraph as the “premium”, 

the negative of the amount determined by the formula 

A-B 

where 

A is the total of all amounts each of which is the amount de- 
ducted in respect of the premium in computing the tax- 


payer’s profit for a taxation year that ended before Febru- 
ary 23, 1994, and 


2017 
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Bis the total of all amounts each of which is the amount de- 
ducted in respect of the premium computing the tax- 
payer’s income for a taxation year that ond before Febru- 
Be. pip ey 


amount of a taxpayer in respect of fe pone ofa Beaten debe obligation i isthe — 
subsection 10. fe of the 


Act applies in respect oe the disposi 
ognized in the year of disposition. 


—_ 9201 defines “transition lt fort 


has ees recognized for Gagncial statement purposes, but not for tax parposes 4 to the S 
beginning of the taxation year that includes poy 23, 4 


Paragraphs 9201(b) and (c) provide 
respect of the disposition. of a specified debt obligation bya a where the fol- 2 
lowing conditions are satisfied: 


+ the taxpayer acquired the obligation befo er iS taxation ye year 
ary 23, 1994, SS 

_« the accrual rules i in n paragraphs 700012) and © 
on and. 


_« the principal amount of the oblisction di fers from 4 its co 
the obligation was pure ased ata discou nt OF premium. 


Paragraph 9201(b), which applies i in the case of a discount, provides ‘that the tran 
tion amount is equal to the amount of the discount that has been included in deter- 
mining the taxpayer's financial statement profit for taxation years ending before Feb- 
ruary 23, 1994 minus the amount of the discount included in determining its income. 

for those years for tax purposes. Thus, the tra ition suo will be nil if, for tax — 
purposes, the taxpayer has been following it 1 


Paragraph 9201(c) contains a “similar tule for a except that t Ao transiti A 
amount will be negative if it is not nil. g / 


Paragraph 9201(a) provides that if n iter of paagethe 201 (b) and (c) applies, the 


transition amount is nil. : 
Related Provisions: IT 257 — Negati 


Definitions — [Reg. 9201): “amount” 

9201(b) (ii); “disposition” — ITA 248(1), “premium” — Reg. e20\exis - oe 

amount’? — is 248(1); “specified debt obliga ition” : : : 
“taxation yor HA ae ee — ITA van 


apply with respect to an election eae oder sven ( 3) or ‘® _ 
by a taxpayer: : 

(a) the election applies ¢ 

(i) it is in writing, : 


ferred to as the ‘ ‘initial year”) oft the eae to which 
to apply, and 


Gii) either it is received. by ie Minister wathin 
after the end of the initial year, or the Minister has ex- 
pressly accepted the later iling of the election; 


(b) subject to paragraph (c), the election applies to cessation 
of specified debt obligations i in the initial — and bie 
taxation years; and — . .. 


_(c) where the Minister tas eee on “grliten application by 
the taxpayer, the revocation of the election, the election does 
not apply to dispositions of specified debt obligations in the 
taxation year specified in the On and in subsequent 
taxation years. Ss. : a a 

Technical Notes: Subsection 142. 4(5) of the Act conde that the full. gain or loss 
from the disposition of certain specified debt obligations is required to be taken into 
account in the taxation year of disposition. In other words, the amortization rules do _ 
not apply to these gains and losses. Obligations to which this subsection applies in- 
clude obligations prescribed under subparagraph 142.4(5)(a)(ii). Section Kats 
prescribes certain debt obligations for this Purpose, 


Subsections 9202(3) and (4) provide for elections to be made by a iupayer cap elec: 
tion is made under subsection 9202(3) if a taxpayer does not want subsection 9202(2) 
to apply. An election is made under subsection 9202(4) if a taxpayer wants that sub- 
section to apply. Subsection 9202(1) sets out the rules that apply with respect to these — 
elections. 


An election must (i) be in writing, (ii) specify the first taxation year to which it ap- 
plies, and (iii) be received by the Minister of National Revenue within 6 months after 
the end of that first year (unless the Minister accepts a later filing). An election con- 


Income Tax Regulations 


tinues to apply until the taxpayer revo) 
approval, and written application mu: 


(2) Subject to subsection CG » for tf 
142.4(5)(a)(ii) of the Ac a spec fie 
by a taxpayer in a taxation year is 5 ot ol: 
taxpayer where the amortization dai ‘for the obligation. is no 
more oe two es ae fhe nd of the yeat 


for the purpose of subparagraph 142, 4 
excluded on the amortizati 


disposed of the obligation. However, s U 
the conditions in ‘subsection 9202( 


financial statement purposes to choose 
the amortization _ is short. is s 


& the sbeohe value of the positive 
_ mined by the ee 


" gation or any he meee debt ol ligation dispos ae . 
a: same one. and — 


the same transaction. 


Technical Notes: Subsection 9202(4) prescribes certain specs debt obligations 
for the purpose of subparagraph 142.4(5)(a)(il) of the Act. Pres d obligations ar - 
excluded from the amortization rules that apply to gains and losses. Subsection — 


9202(4) is an elective Provision -> seq. subsection 92021). for rules reletne io. 
elections. ; : 


taxpayer’s net gain or loss from the disposition of the obligation and from other obli- 
gations disposed of in the same transaction does. not exceed $5,000. A taxpayer may 
elect to have a lower threshhold for this purpose, Such an election might be made _ 
where, for example, the taxpayer is required to amortize gains and losses for finan- — 
cial statement purposes, but does not amortize if the gain or loss i is less SL 000. 


Related Provisions: ITA 257 — - Negative amounts in formulas. 


(5) For the purpose of subparagraph 142.4(5)(a)(ii) of ae Act? a 
specified debt obligation disposed of by a taxpayer in a taxation 
year is prescribed in respect of the taxpayer where . 


_ (a) the disposition resulted in an extinguishment of the obliga- 
tion, other than an extinguishment that occurred because of a 
purchase of the obligation by the debtor in the open market; 


2018 


Part XCII — FIs — Specified Debt Obligations 


(b) the taxpayer had the right to a the obli 
— Settled at any time; or 


eo the debtor had the right to settle the one 


Technical Notes: Subsection 9202(5) prescribes certain : ; 
for the purpose of subparagraph 142.4(5)(a)(ii) of the Act, cribe 
excluded from the amortization rules for gains and losses. A specifi 
is prescribed by subsection 9202(5) if the disposition of the obl 
extinguishment. An obligation would be prescribed, for example, where the disposi- 
tion Occurs because the debtor settles it, whether at the scheduled maturity date or as 
a result of the exercise of an option to redeem or retract before that date. As another 
example, a Specified debt obligation would be prescribed where the holder exercises 


sation to be 


an option to convert it into shares. As an exception, an obligation is not prescribed 
where the extinguishment occurs Because of an open market purchase of me oie 


tion by the debtor, 


Subsection 9202(5) ae Dreictibes, a epeciied debt obligation if the obligation i is an 
le on cormnd or that could be redeemed at any time by, the 


obligation that was pi 
debtor, _ 


Definitions [Reg. 9203}; “amortization date” hee 920002; Sammon — ITA 
ITA 248(1)"disposition”: “disposition” —ITA 2A8(1); “elec. 
~ Reg. -9202(1)(a)ii); 
meEpresation Act. 


248(1); “disposed” — 
tion” — Reg. 9202(1); “gain — Reg. 9200(1); “initial year” 
“loss” — Reg. 9200(1); “Minister” —ITA 248(1); “month” 
35(1); “prescribed? °— ITA 2481); “residual ponionT Ree 
debt obligation” —ITA 142.2(1), Reg. 9200(1); “taxation year” — IT, 
payer” —ITA 248(1): “writing” To eg ae 35(1 ten 
tation Act oe : : 


9203. Residual bonioH: Bt gain or tos 
residual portion — Subject to section 9 
142.4(4) of the Act applies to the disposition of 
obligation by a taxpayer, the amount allocat 
year in respect of the residual portion of the gain or loss from the 
disposition shall be determined, for the purpose of that sv 


specified debt 


(a) bya method that complies with, or is substantially similar : 


to a method that complies with, subsection (2); or - 


(b) where gains ; and losses from the disposition of debe obliga- 
tions are amortized ) profit for the purpose of the taxpayer’s _ 


financial statem yy the method used for the Pups? oO 
_ taxpayer’s finan ‘ial statements. 


Technical Notes: Section 9203 contains rules for doen | the amount ‘of the : 
residual portion of a gain or loss from the disposition of a specified debt obligation 
that must be recognized each year under subparagraph 142. 4(4)(c)(ii) or (d)(i) of the - 
Act. These rules are subject to section 9204, which applies after certain Teorganiza- 


tions and other events. 


Subsection 9203(1) specifies the methods that are ‘permiteed for enone: the 
residual portion of a gain or loss from the disposition of a specified debt obligation. 


Any method may be used if it complies with subsection 9203(2), or is substantially — 


similar to a method that so complies. Subsection 9203(2) provides. for the amount 
allocated to each year to be determined on a straight-line proration basis. It i is -in- 
tended that the reference to substantially similar methods generall 


year in respect of the obligation if the taxpayer had reacquired the obligation i imme- 
diately after disposing of it. : ; 


Where a taxpayer amortizes gains and losses for the purpose of its financial state- 
ments, the taxpayer is permitted to use the same method of amortization for tax pur- 
poses. This rule allows the financial statement method to be used for all obligations, 
including obligations that are not subject to amortization for financial statement 


purposes. 


(2) Proration method — For the purpose of ‘subsection (1), a _ 


method for allocating to taxation years the residual portion of a 
taxpayer’s gain or loss from the disposition of a specified debt 
obligation complies with this subsection where the amount allo- 
cated to each taxation year is determined by the formula 

B 


AX= 
c 


where 
A is the residual portion of the taxpayer’s gain or loss; 


B_ is the number of days in the year that are in the period referred 
to in the description of C; and 


ebt obligation — 
results in its 


each taxation 


ibsection, . 


clude the — 
method that provides for the amount allocated to each year to equal to the difference 
between (i) the amount that would have accrued in the year in respect of the obliga-_ 
tion if the taxpayer had retained it, and (ii) the amount that would have accrued in the 


Reg. 
S. 9203(4)(a) 


C is the number of days in the period that, 


(a) where subsection jG applies i in respect of the obligation, 
is determined under that Subsection, ay 


(b) in any other case, 


(i) begins. on the day 0 on 1 which the hcek. disposed of 
_ the obligation, and 


ay ends on the earlier of 
Ms the amortization date for the obligation, and 


_(B) the day that is 20 years after the day on which 
the taxpayer disposed of the obligation. 


ice al | N tes: Subsection 9203(2) sets out, for the purpose oe a esecton 


ed debt obligation. The method involves prorating the residual 
aight-line basis over the amortization period. More specifically, the 
ated to a particular taxation year is equal to the residual portion of the 
gain or loss times the proportion of days in the amortization period that are in the 
year. Generally, the amortization period for an obligation is the period that begins on 
the day of disposition of the obligation and ends on the earlier of the amortization 
date determined under subsection 9200(2) and the day that is 20 years after the day 
of disposition. However, where subsection 9203(3) applies, the amortization period 
is Geren ined pursuant to that subsection and subsection 9203(4). 


(3) Single proration period — Where _ 
(a)a taxpayer has elected ir 
year to have this subsectio 
debt obligations disposed of 

- (b) all the obligations wer dis 


(c) the number of the obligations to which subsection 142.4(4) 
of the Act applies is at least 50, 


re mm of income for a taxation 
ly n respect of the specified 
Tansaction in the year, 


sed of at the same time, and 


de period determined under this subsection i in respect of the obli- 
gations is the period that begins on the day of disposition of the 
obligations and ends on the weighted average amortization date 
fe obligations to which subsection 142.4(4) applies. 


Ne tes: Under the amortization method set out in subsection 9203(2), the 
of the gain or loss from the disposition of a specified debt obligation 
ight-line basis over the amortization period for the obligation. Sub- 
: ) allows a taxpayer to use the. same amortization period for a group of 
lebt obligations that were disposed of at the same time in the same transac- 
if there are at least 50 obligations to which subsection 142. 4(4) of the Act ap- 
plies. This enables the net residual gain or loss to be a as if it were from the 
disposition of a single obligation. _ 


Where subsection 9203(3) applies, the amortization period starts on the day of dispo- 
sition of the obligations, and ends on the weighted average amortization date deter- 
mined under subsection 9203(4) for those obligations to which subsection 142.4(4) 
applies. In this regard, obligations that are prescribed by section 9202 (obligations 
excluded from amortization requirement) are not taken into account in determining 
the weighted average amortization date. In particular, obligations that are prescribed 
because their amortization dates are not more than two years after the end of the year 
of disposition are disregarded, 

Subsection 9203(3) applies on an slecive bass. An election must be made tn the tax 
return for the year in which the obligations were disposed of. No. special form is 
required for the election — it could be made, for example, by including a page with 
the return that identifies the transaction to which the election applies. 


(4) Weighted average amortization date — For the purpose 
of subsection (3), the weighted average amortization date for a 
group of specified debt obligations disposed of on the same day 
by a taxpayer is, 
(a) where paragraph (b) does not apply, the day that is the 
number of days after the day of disposition equal to the total of 
the number of days determined in respect of each obligation by 
the formula 


B 
Ax= 
Cc 


where 


A is the number of days from the day of disposition to the 
amortization date for the obligation, 


B_ is the residual portion of the gain or loss from the disposi- 
tion of the obligation, and 


2019 


ethod for amortizing the residual portion of the gain or loss from the — 


AZ) 
S 
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Cis the total of all amounts each of which is the residual por- — 
tion of the gain or loss from the oe of an n obligatio 
in the group; and _ : 


(b) the day that the taxpayer Joos “using a rea sons 
method for estimating the day determined under paragray h (a). 


Technical Notes: Subsection 9203(3) allows a taxpayer to use a single amortiza- 
tion period for a group of specified debt obligations. The period ends on the weighted . 
average amortization date for the obligations. Subsection 9203(4) specifies how the — 
weighted average amortization date is to be determined for this purpose. A taxpayer 
is given a choice between using a me sely determined = and a teaso me esti- : 
mate of that date. 


Under paragraph 9203(4)(a), the weighted average amortization date for a group of . 
obligations disposed of on the same day is obtained as follows: | 


1. For each obligation, determine the number of days from the d y of disposition 
the amortization date for the oblig tion — the amortization date is determined _ 
_ under subsection 92002). : 


Multiply the number of days by the 00 of the residual portion of the gain 1 oF : 
loss from the disposition of te ppiean0n to the total of the reoidag) potions for 
all the obligations. _ : 


3. Compute the total of the amounts determined wher step 2 for all the obligations. - ; 


Ny 


4. Determine the day that follows th day of dispositi 


Paragraph 9203(4)(b) allows a taxpay. f o determine the eighted average 1 
tion date for a group of obligations using a reasonable method for estsating the 

exact date determined under paragraph 9203(4)(a). An example of an approach that _ 
would generally be reasonable is to select a random sample of the debt obligations | ; 
and determine the exact date for that sample. : 


Definitions [Reg. 9203]: “amortization date” —Reg. -9200(2); “amount” 
248(1); “disposed” — ITA 248(1)“disposition”: ie “disposition” 1A 248( 
“loss” — Reg. 9200(1); “residual portion” — Reg. 9200(1), 9203(2); “specified debt 
obligation” —-ITA 142.2(1), Reg. 9200(1); “taxation year ITA 249: “tax. 
payer” —ITA 248(1): “weighted average gee date” - / 92034). _ 


1A 


9204. Special rules for residual portion of gain ner loc _ 
(1) Application of section — This section applies for the pur- 
poses of subparagraphs 142. 4(4)(c)(ii) and (d)(ii) of the Act. 
Technical Notes: Section 9204 contains rules relating to the amortization of the _ 


residual portion of the gain or loss from the disposition a a specified debt obligation, _ 
These rules, which odily the normal rules in section 9203, apply where 


_ + a subsidiary corporation has bee 
lover basis pursuant to subsection 88(1) of the Act; 


* an insurer has transferred an insurance Le: ona 2 rollover pas pursuant to 
subsection 138(11.5) or (i. 94) of the Ac : 


* anew partnership i is a continuation of another partnership ps ourcuent to subsection _ 
98(6) of the Act, : 


_* a taxpayer ceases to catty on a nusiness: Or 


* a taxpayer ceases fo be a financial institution. 
Subsection 9204(1) provides that section 9204. applies for the purpose of subpara- 
graphs 142.4(4)(c)Gi) and (d)Gii) of the Act. Subparagraph 142.4(4)(c)(ii) requires the — 
residual portion of the gain from the disposition of a specified debt obligation to be 
amortized in accordance with prescribed rules. Subparagraph 142 ACA) (ii) contains 
a similar requirement with respect to the residual portion Ol ass. / 


(2) Winding-up — Where subsection 88(1) of the Act has ap- 
plied to the winding-up of a taxpayer (in this subsection referred _ 
to as the “subsidiary”), the following rules apply in respect of the — 
residual portion of a gain or loss of the subsidiary from the dispo- 
sition of a specified debt obligation to which subsection 142. 4(4) 
of the Act applies: 


(a) the amount of that residual portion allocated to thet taxation. 
year of the subsidiary in which its assets were distributed to it < 
parent on the winding-up shall be determined on the assump- 
tion that the taxation year ended when the assets were distrib- 
uted to its parent; 


(b) no amount shall be allocated in respect of that residual por- 
tion to any taxation year of the subsidiary after its taxation 
year in which its assets were distributed to its parent; and 
(c) the amount of that residual portion allocated to the taxation 
year of the parent in which the subsidiary’s assets were distrib- 
uted to it shall be determined on the assumption that the taxa- 
tion year began when the assets were distributed to it. 
Technical Notes: Where a subsidiary is wound up into its parent corporation and 


subsection 88(1) of the Act applies to the winding-up, the parent is considered to be a 
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continuation | of the subsidiary | for the purpose of ‘paragraphs 142. A(AN(C) and @ of 


applies ie , winding- up by Y 
may be ilgented to ihe she in ai respect of the 
of ieee ied debt 5 


(a) sibsohon 138 ML 5) or a 94) of the Act has applied t o 
oe Hronsier of es insurance es ae an insurer, ~ 


any taxation year of the j insurer hat ends after the 
to ae on all or ee all of the business. 


other corporation on a rollover basis pursuant to subsection. 138(11.5) or (11.94) of 
the Act, paragraph 138(11.5)(k) provides that, for the purpose of paragraphs 


142 4(4)(c) and (d) of the Act, the transferee is considered to be ac sntinuation ofthe 
transferor in respect of the transferred business. Consequently, amounts may be allo- 
cated to the transferee in respect of the residual portion of the transferor’s gains and 

losses from the disposition of specified debt obligations i he course of the busi 
Subsection 9204(3) provides that, after the transfer of the usiness, amoun 
allocated to the transferee are not also to be allocated to the transferor. Since para- 
graph 13801 .5)(h) of the Act deems the transferor and transferee to have taxation 
year ends immediately before the business i is transferred, special rules are not re 

quired for the taxation year of vanaier, - 


(4) Transfer to new percha. Where subsectior 9816) 
of the Act deems a partnership (in this subsection referred to as 

the “new partnership”) to be a continuation of another partnership _ 
(in this subsection referred to as the “predecessor. partnership”) 
the following rules apply in respect of the residual portion of a_ 
gain or loss of the predecessor partnership from the disposition of 
a specified debt deo. to which subsection 142.4(4) - the 
Act applies: . 


(a) the amount of that residual portion allocated iO 
year of the predecessor partnership in which its property was 
transferred to the new partnership shall be determined on the 

assumption that the taxation year ended \ w en the property was 
transferred; _ 


(b) no amount shall be allocated i in respect of that residual por- 
tion to any taxation year of the predecessor partnership after its _ 
taxation year in which its Proper was Bansione’ to Me new 

_ partnership; and  . 


(c) the amount of that econ portion allocated to the taxation - 
year of the new partnership in which the predecessor partner- _ 
ship’s property was transferred to it shall be determined on the _ 


assumption that the taxation year began when the proper was 
_ transferred to it. 


Technical Notes: Subsection 9204(4) contains rules that a where a ae, 
has ceased to exist and another partnership has replaced it, in circumstances such that — 
the continuity tule in subsection 98(6) of the Act applies. The rules are similar to 


those in subsection 9204(2) for the winding-up of a taxpayer into its parent 
corporation. 
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Schedule I— Ranges of Remuneration 


(5) Ceasing to carry on business— Where 
_ (a) at any time a taxpayer ceases to carry on all or substantially 
all of a business, otherwise than as a result of a 
which subsection 87(2) of the Act applies, a 
which subsection 88(1) of the Act applies or a tran 
business to which subsection 98(6) or 138(11.5) or (11.94) of 
the Act applies, _ 


(b) before that time, the taxpayer disposed of a specified debt 


obligation that was property used in the business, and 


(c) subsection 142.4(4) of the Act applies to the disposition of 


the obligation, — rrr — 
there shall be allocated to the taxpayer’s taxation year that in- 


cludes that time the part, if any, of the residual portion of the tax- _ 
payer’s gain or loss from the disposition that was not allocated to — 


a preceding taxation year, | 
Technical Notes: Subsection 9204(5) applies where a taxpayer ceases to carry on 
all or substantially all of a business otherwise than because of a merger, winding-up 
or transfer of the business to which the rollover rules in subsection 87(2), 88(1), 
98(6) or 138(11.5) or (11.94) of the Act apply. It requires the residual portion of the 
gain or loss from each specified debt obligation disposed of in the course of the 
business to be recognized in'the taxation year in which the cessation occurs, except 
to the extent that the residual portion has been recognized 
Related Provisions: Reg. 9204(5.1) — When non-re 
cease carrying on business. : y 
(6) Ceasing to be a financial institutio 
(a) at any time a taxpayer ceases to 


otherwise than because it has ceased to. 


. 


revious year. 


ayer deemed to 


on a business, 


(b) before that time, the taxpayer disposed of a specified debt 


obligation, and | 


(c) subsection 142.4(4) of the Act applies fo the disposition of 


the obligation, 


there shall be allocated to the taxpayer’s taxation year that ends — 
immediately before that time the part, if any, of the residual por-_ 
r’s gain or loss from the disposition that was _ 


tion of the taxpa 
not allocated to a 
Technical Notes: 


ding taxation year. 


fied debt obligation that the taxpayer disposed of before it ceased to be a financial 
institution to be recognized in the taxation year ending immediately before it ceased 
to be a financial institution, except to the extent that the residual portion has been 
recognized in a previous year. @=—e—e 
Definitions [Reg. 9204]: “amount”, “business” — ITA 248(1); “disposed” —- ITA 
248(1)"disposition”; “disposition” —ITA 248(1); “financial institution” — ITA 
142.2(1), Reg. 9200(1); “gain” — Reg. 9200(1); “insurer” — ITA 248(1); “loss” — 
Reg. 9200(1); “new partnership” — Reg. 9204(4); “person” — ITA 248(1); “prede- 
cessor partnership’ —Reg. 9204(4); “property’— ITA 248(1); “residual por- 
tion” — Reg. 9200(1); “specified debt obligation” — ITA 142.2(1), Reg. 9200(1); 
“subsidiary” — Reg. 9204(2); “taxation year’—ITA 249; “taxpayer’—ITA 
248(1). 7 : 
Application: The June 1, 1995 draft regulations (securities held by financial institu- 
tions), s. 9, will add Part XCII (ss. 9200 to 9204), applicable to taxation years that 
end after February 22, 1994. 


Proposed Addition — Reg. 9204(2.1) 


(2.1) Winding-up into authorized foreign bank — If sub- 


section 142.7(13) of the Act applies in respect of the winding-up 
of a Canadian affiliate of an entrant bank, subsection (2) applies 
with respect to the winding-up and, for this purpose, the refer- 
ences in subsection (2) to “subsection 88(1)”, “taxpayer” and 
“parent” shall be read as references to “subsection 142.7(13)”, 
“Canadian affiliate” and “entrant bank”, respectively. 
Application: The August 8, 2000 draft regulations, subsec. 7(1), will add subsec. 
9204(2.1), applicable after June 27, 1999 in respect of an authorized foreign bank, 
and after August 8, 2000 in any other case. 


Proposed Amendment — Reg. 9204(5)(a) 


(a) any time a taxpayer ceases to carry on all or substantially 
all of a business, otherwise than as a result of a merger to 


ancial institution 


ubsection 9204(6) applies where a taxpayer ceases to be a 
financial institution, as defined in subsection 142.2(1) of the Act, otherwise than be- 
cause it has ceased to carry on a business. This subsection would apply, for example, 
where a taxpayer ceases to be a financial institution because of a change in control. 
Subsection 9204(6) requires the residual portion of the gain or loss from each speci- 


Reg. 
S. 9300 


which subsection 87(2) of the Act applies, a winding-up to 
which subsection 88(1) or 142.7(13) of the Act applies or a 
transfer of the business to which subsection 98(6), 138(11.5) 
Ot (1.24) ol the Actapplies, ....... ., 
Application: The August 8, 2000 draft regulations, subsec. 7(2), will amend para. 
9204(S)(a) to read as above, applicable afte: June 27, 1999 in respect of an author- 
ized foreign bank, and after August 8, 2000 in any other case. 


_ Proposed Addition — Reg. 9204(5.1) 


(5.1) Non-resident taxpayer — For the purpose of subsection 
(5), a non-resident taxpayer is considered to cease to carry on all 
or substantially all of a business if the taxpayer ceases to carry on, 

ses to carry on in Canada, all or substantially all of the part 
ss that was carried on in Canada. ; _. 


ation: The August 8, 2000 draft regulations, subsec. 7(3), will add subsec. 
1), applicable after June 27, 1999 in respect of an authorized foreign bank, 
August 8, 2000 in any other case. : 


PART XCIIl — FILM OR VIDEO 
PRODUCTION SERVICES TAX CREDIT 


9300. Accredited production — (1) Subject to subsection (2), 
for the purpose of section 125.5 of the Act, accredited production 
means 


(a) a film or video production in respect of which the aggregate 
expenditures, included in the cost of the production, in the pe- 
riod that ends 24 months after the time that the principal filming 
or taping of the production began, exceeds $1,000,000; and 


(b) a film or video production that is part of a series of television 
productions that has two or more episodes, or is a pilot program 
for such a series of episodes, in respect of which the aggregate 
expenditures included in the cost of each episode in the period 
that ends 24 months after the time that the principal filming or 
taping of the production began exceeds 


(i) in the case of an episode whose running time is less than 
30 minutes, $100,000, and 


(11) in any other case, $200,000. 


(2) An accredited production does not include a production that is 
any of the following: 


(a) news, current events or public affairs programming, or a pro- 
gramme that includes weather or market reports; 


(b) a talk show; 

(c) a production in respect of a game, questionnaire or contest; 
(d) a sports event or activity; 

(e) a gala presentation or awards show; 

(f) a production that solicits funds; 

(g) reality television; 

(h) pornography; 

(i) advertising; and 


(J) a production produced primarily for industrial, corporate or 
institutional purposes. 


History: S. 9300 (Part XCIII) added by P.C. 2005-698, s. 5, May 3, 2005, Canada 
Gazette, Part Il, May 18, 2005, applicable to taxation years that end after October 1997. 


Forms [Reg. 9300]: T1177: Claiming a film or video production service tax credit. 


Definitions [Reg. 9300]: “month” — /nterpretation Act 35(1). 


SCHEDULE I — (SECS. 100, 102 AND 106) 
RANGES OF REMUNERATION AND OF 
TOTAL REMUNERATION 
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Reg. 
Sch. I 


1. For the purposes of paragraph 102(1)(c), the ranges of remunera- 
tion for each pay period in a taxation year shall be determined as 
follows: 


(a) in respect of a daily pay period, the ranges of remuneration 
shall commence at $36 and increase in increments of $2 for each 
range up to and including $143.99; 


(b) in respect of a weekly pay period, the ranges of remuneration 
shall commence at $165 and increase in increments of 


(i) $2 for each range up to and including $272.99, 
(ii) $4 for each range from $273 to $492.99, 

(iii) $8 for each range from $493 to $932.99, 

(iv) $12 for each range from $933 to $1,592.99, 

(v) $16 for each range from $1,593 to $2,472.99, and 
(vi) $20 for each range from $2,473 to $3,572.99; 


(c) in respect of a bi-weekly pay period, the ranges of remunera- 
tion shall commence at $330 and increase in increments of 


(i) $4 for each range up to and including $545.99, 
(ii) $8 for each range from $546 to $985.99, 

(iii) $16 for each range from $986 to $1,865.99, 

(iv) $24 for each range from $1,866 to $3,185.99, 

(v) $32 for each range from $3,186 to $4,945.99, and 
(vi) $40 for each range from $4,946 to $7,145.99; 


(d) in respect of a semi-monthly pay period, the ranges of remu- 
neration shall commence at $358 and increase in increments of 


(i) $4 for each range up to and including $573.99, 
(ii) $8 for each range from $574 to $1,013.99, 

(iii) $18 for each range from $1,014 to $2,003.99, 
(iv) $26 for each range from $2,004 to $3,433.99, 

(v) $34 for each range from $3,434 to $5,303.99, and 
(vi) $44 for each range from $5,304 to $7,723.99; 


(e) in respect of 12 monthly pay periods, the ranges of remuner- 
ation shall commence at $715 and increase in increments of 


(i) $8 for each range up to and including $1,146.99, 
(ii) $18 for each range from $1,147 to $2,136.99, 

(iii) $34 for each range from $2,137 to $4,006.99, 

(iv) $52 for each range from $4,007 to $6,866.99, 

(v) $70 for each range from $6,867 to $10,716.99, and 
(vi) $86 for each range from $10,717 to $15,446.99; 


(f) in respect of 10 monthly pay periods, the ranges of remunera- 
tion shall commence at $857 and increase in increments of 


(i) $10 for each range up to and including $1,396.99, 
(ii) $20 for each range from $1,397 to $2,496.99, 

(iii) $42 for each range from $2,497 to $4,806.99, 

(iv) $62 for each range from $4,807 to $8,216.99, 

(v) $84 for each range from $8,217 to $12,836.99, and 
(vi) $104 for each range from $12,837 to $18,556.99; 


(g) in respect of four-week pay periods, the ranges of remunera- 
tion shall commence at $660 and increase in increments of 


(i) $8 for each range up to and including $1,091.99, 
(ii) $16 for each range from $1,092 to $1,971.99, 

(iii) $32 for each range from $1,972 to $3,731.99, 

(iv) $48 for each range from $3,732 to $6,371.99, 

(v) $64 for each range from $6,372 to $9,891.99, and 
(vi) $80 for each range from $9,892 to $14,291.99; and 


(h) in respect of 22 pay periods per annum, the ranges of remu- 
neration shall commence at $390 and increase in increments of 


(i) $6 for each range up to and including $713.99, 
(ii) $10 for each range from $714 to $1,263.99, 


Income Tax Regulations 


(iii) $18 for each range from $1,264 to $2,253.99, 
(iv) $28 for each range from $2,254 to $3,793.99, 
(v) $38 for each range from $3,794 to $5,883.99, and 
(vi) $48 for each range from $5,884 to $8,523.99. 


Definitions: “pay period”, “remuneration” — Reg. 100(1); “taxation year” —ITA 
249. 


2. For the purposes of paragraph 102(1)(d), the mid-point of the 
range of amount of personal credits for a taxation year shall be as 
follows: 

(a) from $0 to $8,148, $8,148; 

(b) from $8,148.01 to $9,955, $9,051.50; 

(c) from $9,955.01 to $11,762, $10,858.50; 

(d) from $11,762.01 to $13,569, $12,665.50; 

(e) from $13,569.01 to $15,376, $14,472.50; 

(f) from $15,376.01 to $17,183, $16,279.50; 

(g) from $17,183.01 to $18,990, $18,086.50; 

(h) from $18,990.01 to $20,797, $19,893.50; 

(i) from $20,797.01 to $22,604, $21,700.50; 

(j) from $22,604.01 to $24,411, $23,507.50; and 

(k) for amounts in excess of $24,411, the amount of the personal 

credits. 
Definitions: “remuneration” — Reg. 100(1); “taxation year” — ITA 249. 


3. [Repealed] 


History: Sch. f replaced by P.C. 2005-1133, s. 4, June 7, 2005, Canada Gazette, Part 
Il, June 29, 2005, applicable to 2004 et seq. 


Ss. 1, 2 of Sch. | amended by P.C. 2005-694, subsecs. 6(1) to (3), May 3, 2005, Can- 
ada Gazette, Part If, May 18, 2005, subsec. 6(3) deemed in force on January 1, 2004, 
subsec. 6(2) deemed in force on January 1, 2003, and subsec. 6(1) deemed in force on 
January 1, 2002. 

Paras. 1(b) to (h) and s. 2 of Sch. I amended, and s. 3 repealed, by P.C. 2001-1115, ss. 
7 and 8, June 14, 2001, Canada Gazette, Part Il, July 4, 2001, applicable to 2001 et seq. 
Paras. 1(a) to (h) and s. 2 of Sch, I amended by P.C. 2000-1334, ss. 2, 3, August 23, 
2000, Canada Gazette, Part Il, September 13, 2000, deemed to have come into force 
July 1, 2000. 

Paras. 1(a) to (h) and s. 2 of Sch. I amended by P.C. 1999-2205, ss. 2, 3, December 16, 
1999, Canada Gazette, Part Il, January 5, 2000, effective July 1, 1999. 

Paras. 1(a) to (h) and s. 2 of Sch. I amended by P.C. 1998-2271, ss. 2, 3, December 16, 
1998, Canada Gazette, Part Il, January 6, 1999, effective July 1, 1998. 

Para. 1(d) of Sch. I amended by P.C. 1996-501, s. 1, April 16, 1996, Canada Gazette, 
Part II, May 1, 1996, effective from January 1, 1996. 

Para. 1(d) of Sch. I amended by P.C. 1994-1370, s. 3, August 16, 1994, Canada Ga- 
zette, Part II, September 7, 1994, effective from January 1, 1994. 

Ss. 1, 2 amended, 3 added, by P.C. 1992-2347, ss. 4, 5, November 19, 1992, Canada 
Gazette, Part Il, December 2, 1992, effective January 1, 1992. 

Para. 1(b) to (h) of Sch. I amended by P.C. 1992-291, s. 3, February 20, 1992, Canada 
Gazette, Part Il, March 11, 1992, effective July 1, 1991. 

Paras. 1(b) to (h) of Sch. I amended by P.C. 1991-1643, s. 4, September 5, 1991, Can- 
ada Gazette, Part Il, September 25, 1991, effective January 1, 1991. 

Paras. 1(a) to (h) of Schedule I amended by P.C. 1991-732, ss. 3, 4, April 18, 1991, 
Canada Gazette, Part Il, May 8, 1991, effective January 1, 1990. 

Paras. 1(e) to (g) substituted by P.C. 1990-432, s. 3, March 8, 1990, Canada Gazette, 
Part Il, March 28, 1990, effective January 1, 1989, 


Schedule I substituted by P.C. 1989-2105, s. 7, October 19, 1989, Canada Gazette, Part 
Il, November 8, 1989, effective July 1, 1988. 


S. | substituted by P.C. 1988-1041, s. 3, June 2, 1988, Canada Gazette, Part HU, June 
22, 1988, effective January 1, 1988. 


S. 1 substituted by P.C. 1987-1478, s. 4, July 30, 1987, Canada Gazette, Part II, August 
19, 1987, effective January 1, 1987. 


Schedule I substituted by P.C. 1986-1345, s. 4, June 5, 1986, Canada Gazette, Part Il, 
June 25, 1986, effective January 1, 1986. (This effective date was confirmed by P.C. 
1986-2070, September 11, 1986, Canada Gazette, Part II, October 1, 1986.) 


Schedule I substituted by P.C. 1985-1645, s. 4, May 16, 1985, Canada Gazette, Part I, 
May 29, 1985, effective January 1, 1985. 


Paras. I(a) to (h) substituted by P.C. 1984-3918, December 6, 1984, Canada Gazette, 
Part II, December 26, 1984, effective July 1, 1984. 


2022 


Cl. 2 (6 per cent) 


Ss. 1 and 2 substituted by P.C. 1984-3684, November 15, 1984, Canada Gazette, Part 
Il, November 28, 1984, effective January 1, 1984. 


Paras. 1(a) to (h) substituted by P.C. 1984-775, s. 2, March 8, 1984, Canada Gazette, 
Part II, March 21, 1984, effective July 1, 1983. 


Schedule I substituted by P.C. 1983-2717, s. 8, September 1, 1983, Canada Gazette, 
Part II, September 14, 1983, effective January 1, 1983. 


All that portion of subparas. 1(a)(i), (iti), 1(b)(i), (iii), 1(¢)(), (iii), 1(d)(), (iii), 1(e)(i), 
(ui), 1G), (iii), 1(g)(i), (iii), 1(h)G), (iii) preceding clause (A) substituted bye 
1983-1195, subsecs. 2(1) to 2(16), April 21, 1983, Canada Gazette; Part II, May 11, 
1983, effective July 1, 1982. 


All that portion of paras. 2(a) and 2(b) preceding subpara. (i) substituted by P.C. 1983- 
1195, subsecs. 2(17) and 2(18), April 21, 1983, Canada Gazette, Part II, May 11, 1983, 
effective July 1, 1982. 


Schedule I substituted by P.C. 1983-1137, s. 5, April 14, 1983, Canada Gazette, Part II, 
April 27, 1983, effective January 1, 1982. 


Paras. 2(b), (c) substituted by P.C. 1981-1968, July 16, 1981, Canada Gazette, Part I, 
August 12, 1981, effective July 1, 1981. 


SCHEDULE Il — CAPITAL COST 
ALLOWANCES 


History: Schedule B was consolidated and retitled Schedule Il, as of December 31, 
1977, by the Consolidated Regulations of Canada, chapter 945, proclaimed in force 
August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Gazette, Part Il, August 8, 
1979, 


Class 1 — (4 per cent) 
[Reg. 1100(1)(a)(@), 1100(1)(za.1), (zc)(@)(A), (B)] 

Property not included in any other class that is 

(a) a bridge; 

(b) a canal; 

(c) a culvert; 

(d) a dam; 

(e) a jetty acquired before May 26, 1976; 

(f) a mole acquired before May 26, 1976; 


(g) a road, sidewalk, airplane runway, parking area, storage area 
or similar surface construction, acquired before May 26, 1976; 


(h) railway track and grading, including components such as 
rails, ballast, ties and other track material, 


(i) that is not part of a railway system, or 
(ii) that was acquired after May 25, 1976; 


(i) railway traffic control or signalling equipment, acquired after 
May 25, 1976, including switching, block signalling, interlock- 
ing, crossing protection, detection, speed control or retarding 
equipment, but not including property that is principally elec- 
tronic equipment or systems software therefor; 

(j) a subway or tunnel, acquired after May 25, 1976. 


(k) electrical generating equipment (except as specified else- 
where in this Schedule); 
(1) a pipeline, other than 
(i) a pipeline that is gas or oil well equipment, and 
(ii) a pipeline that is for oil or natural gas if the Minister, in 
consultation with the Minister of Natural Resources, is or has 


been satisfied that the main source of supply for the pipeline 
is or was likely to be exhausted within 15 years after the date 


on which the operation of the pipeline commenced; 
(m) the generating or distributing equipment and plant (includ- 
ing structures) of a producer or distributor of electrical energy; 
(n) manufacturing and distributing equipment and plant (includ- 
ing structures) acquired primarily for the production or distribu- 
tion of gas, except 
(i) a property acquired for the purpose of producing or dis- 
tributing gas that is normally distributed in portable 
containers, 


Reg. 
Cl. 2(f) 


(ii) a property acquired for the purpose of processing natural 
gas, before the delivery of such gas to a distribution system, 
or 
(ii) a property acquired for the purpose of producing oxygen 
or nitrogen; 
(0) the distributing equipment and plant (including structures) of 
a distributor of water; 


(p) the production and distributing equipment and plant (includ- 
ing structures) of a distributor of heat; or 


(q) a building or other structure, or a part of it, including any 
component parts such as electric wiring, plumbing, sprinkler 
systems, air-conditioning equipment, heating equipment, light- 
ing fixtures, elevators and escalators (except property described 
in any of paragraphs (k) and (m) to (p) of this Class or in any of 
paragraphs (a) to (e) of Class 8). 
Related Provisions: Reg. 1101(Se), (Se.1) — Separate classes; Reg. 4600(1)(a), 
4600(2)(a) — Qualified property; Reg. 4601(a)(i), (ii) — Qualified transportation 
equipment; Reg. 4604(1)(a), 4604(2)(a) — Approved project property; Reg. Sch. II:Cl. 
43.1 — Energy generation property; Reg. Sch. II:Cl. 47 — Electricity transmission 
equipment; Reg. Sch. II:Cl. 49 — Pipeline. 


History: Para. (1) amended by P.C. 2006-439, s. 8, June 1, 2006, Canada Gazette, Part 
I, June 14, 2006, deemed in force on February 23, 2005. 


Para. (q) amended by P.C. 2005-2186, s. 7, November 22, 2005, Canada Gazette, Part 
II, December 14, 2005, applicable to property acquired after 1987. 


Para. (k) amended by P.C. 1997-1033, s. 6, July 25, 1997, Canada Gazette, Part I, 
August 20, 1997, applicable to property acquired after 1987. 

Paras. (k) to (q) added by P.C. 1989-2464, s. 10, December 14, 1989, Canada Gazette, 
Part II, January 3, 1990, applicable in respect of property acquired after 1987. 
Definitions [Cl. 1]: “building” — Reg 1102(5), (5.1); “class” — Reg. 1102 (1)-(3), 
(14), (14.1); “gas or oil well equipment” — Reg. 1104(2); ‘Minister’, “property” — 
ITA 248(1); “railway system” —Reg. 1104(2);. “structure”? —Reg 1102(5), (5.1): 
“systems software” — Reg. 1104(2). 

Interpretation Bulletins: IT-79R3: CCA — Buildings or other structures; IT-195R4: 
Rental property — CCA restrictions; IT-304R2: Condominiums; IT-367R3: CCA — 
multiple-unit residential buildings (archived); IT-482R: Pipelines. 


Class 2 — (6 per cent) 
[Reg. 1100(1)(a)(ii)] 


Property that is 


(a) electrical generating equipment (except as specified else- 
where in this Schedule); 
(b) a pipeline, other than gas or oil well equipment, unless, in 
the case of a pipeline for oil or natural gas, the Minister in con- 
sultation with the Minister of Energy, Mines and Resources, is 
or has been satisfied that the main source of supply for the pipe- 
line is or was likely to be exhausted within 15 years from the 
date on which operation of the pipeline commenced; 
(c) the generating or distributing equipment and plant (including 
structures) of a producer or distributor of electrical energy, ex- 
cept a property included in Class 10, 13, 14, 26 or 28; 
(d) manufacturing and distributing equipment and plant (includ- 
ing structures) acquired primarily for the production or distribu- 
tion of gas, except 
(1) a property included in Class 10, 13 or 14 
(ii) a property acquired for the purpose of producing or dis- 
tributing gas that is normally distributed in portable 
containers, 
(iii) a property acquired for the purpose of processing natural 
gas, before delivery of such gas to a distribution system, or 
(iv) a property acquired for the purpose of producing oxygen 
or nitrogen; 
(e) the distributing equipment and plant (including structures) of 
a distributor of water, except a property included in Class 10, 13 
or 14; or 
(f) the production and distributing equipment and plant (includ- 
ing structures) of a distributor of heat, except a property in- 
cluded in Class 10, 13 or 14 
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Reg. 
Cl. 2 


acquired by the taxpayer 
(g) before 1988, or 
(h) before 1990 


(1) pursuant to an obligation in writing entered into by the 
taxpayer before June 18, 1987, 
(ii) that was under construction by or on behalf of the tax- 
payer on June 18, 1987, or 
(iii) that is machinery or equipment that is a fixed and inte- 
gral part of a building, structure, plant facility or other pro- 
perty that was under construction by or on behalf of the tax- 
payer on June 18, 1987. 
Related Provisions: Reg. 1101(5i) — Separate class for certain pipelines; 1103(2), 
4600(2)(a) — Qualified property; 4604(2)(a) — Approved project property; Reg. Sch. 
II:Cl. 43.1 — Energy generation property; Reg. Sch. I:Cl. 49 — Pipeline. 


History: All that portion following para. (f) added by P.C. 1989-2464, s. 11, Decem- 
ber 14, 1989, Canada Gazette, Part I, January 3, 1990, applicable in respect of pro- 
perty acquired after 1987. 


Subpara, (d)(iii) substituted and (d)(iv) added by P.C. 1986-2590, s. 20, November 20, 
1986, Canada Gazette, Part Il, December 10, 1986, applicable to property acquired 
after April 3, 1985. 


Subpara. (d)(iii) substituted by P.C. 1985-890, s. 1, March 21, 1985, Canada Gazette, 
Part II, April 3, 1985, applicable to property acquired after April 3, 1985. 


Para. (c) substituted by P.C. 1979-1488, s. 2, May 17, 1979, Canada Gazette, Part IL, 
June 13, 1979. 


Definitions [Cl. 2]: “building” — Reg 1102(5), (5.1); “gas or oil well equipment’? — 
Reg. 1104(2); “Minister”, “property” — ITA 248(1); “structure” — Reg 1102(5), (5.1); 
“taxpayer” — ITA 248(1); “writing” — Interpretation Act 35(1). 


Class 3 — (5 per cent) 
[Reg. 1100(1)(a)(iii), 1100(1)(sb), (za.2), (ze)(i)(C)] 


Property not included in any other class that is 


(a) a building or other structure, or part thereof, including com- 
ponent parts such as electric wiring, plumbing, sprinkler sys- 
tems, air-conditioning equipment, heating equipment, lighting 
fixtures, elevators and escalators, acquired by the taxpayer 


(1) before 1988, or 
(ii) before 1990 


(A) pursuant to an obligation in writing entered into by 
the taxpayer before June 18, 1987, 


(B) that was under construction by or on behalf of the tax- 
payer on June 18, 1987, or 


(C) that is a component part of a building that was under 
construction by or on behalf of the taxpayer on June 18, 
1987; 


(b) a breakwater; 
(c) a dock; 

(d) a trestle; 

(e) a windmill; 
(f) a wharf; 


(g) an addition or alteration, made during the period that is after 
March 31, 1967 and before 1988, to a building that would have 
been included in this class during that period but for the fact that 
it was included in Class 20; 


(h) a jetty acquired after May 25, 1976; 
(i) a mole acquired after May 25, 1976; 


(j) telephone, telegraph or data communication equipment, ac- 
quired after May 25, 1976, that is a wire or cable; 


(k) an addition or alteration, other than an addition or alteration 
described in paragraph (k) of Class 6, made after 1987, to a 
building included, in whole or in part, 


(1) in this class, 
(ii) in Class 6 by virtue of subparagraph (a)(viii) thereof, or 
(i1i) in Class 20, 
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to the extent that the aggregate cost of all such additions or alter- 
ations to the building does not exceed the lesser of 


(iv) $500,000, and 


(v) 25 per cent of the aggregate of the amounts that would, 
but for this paragraph, be the capital cost of the building and 
any additions or alterations thereto included in this class or 
Class 6 or 20; or 


(1) ancillary to a wire or cable referred to in paragraph (j) or 
Class 42 and that is supporting equipment such as a pole, mast, 
tower, conduit, brace, crossarm, guy or insulator. 


Related Provisions: Reg. 1101(Se.2), (Sf) — Railway trestles — separate classes; 
Reg. 1102(15)(a), 1103(2f); Reg. 4600(1)(a) — Qualified property; Reg. 
4601(a)(iii) — Qualified transportation equipment; Reg. 4604(1)(a) — Approved pro- 
ject property; Reg. Sch. II:Cl. 42 — Fibre optic cable or telecom cable. 


History: Para, (j) substituted, (1) added, by P.C. 1994-139, s. 17, January 27, 1994, 
Canada Gazette, Part Il, February 9, 1994, applicable to property acquired by a tax- 
payer after December 23, 1991, other than property acquired pursuant to an agreement 
in writing entered into by the taxpayer before December 24, 1991, except that 


(a) where the taxpayer so elects in a letter that is filed with the Minister of National 
Revenue on or before August 8, 1994 or ina letter that is attached to the taxpayer’s 
return of income filed in accordance with s. 150 of the Income Tax Act for the 
taxpayer's first taxation year ending after December 23, 1991, those provisions 
apply to property acquired by the taxpayer after the beginning of that year; 


(b) with respect to property acquired before December 24, 1991 in respect of 
which an election referred to in para. (a) applies, para. (1) shall be read without 
reference to the words “or Class 42” and Schedule II shall be read without refer- 
ence to Class 42; and 


(c) with respect to property acquired after December 23, 1991 and before February 
9, 1994, para. (1) shall be read without reference to the words “or Class 42”. 


Para. (a) substituted, (k) added, by P.C. 1989-2464, subsecs. 12(1), (3), December 14, 
1989, Canada Gazette, Part II, January 3, 1990, applicable in respect of property ac- 
quired after 1987. 


Para. (g) substituted by subsec. 12(2) of the said P.C. 1989-2464, applicable in respect 
of property acquired after 1978. 


Para. (g) substituted by P.C. 1978-3768, s. 2, December 14, 1978, Canada Gazette, 
Part Il, December 27, 1978, effective January 1, 1979, 


Definitions [Cl. 3]: “amount” —ITA 248(1); “building” — Reg 1102(5), (5.1); 
“class” — Reg. 1102 (1)-(3), (14), (14.1); “property” —ITA 248(1); “structure” 
Reg 1102(5), (5.1); “taxpayer” —ITA 248(1); “telegraph” — Interpretation Act 36; 
“writing” — Interpretation Act 35(1). 


Interpretation Bulletins: IT-79R3: CCA — buildings or other structures; IT-195R4: 


Rental property —CCA restrictions; IT-367R3: CCA —multiple-unit residential 
buildings (archived). 


Class 4 — (6 per cent) 
[Reg. 1100(1)(a)(iv)] 


Property that would otherwise be included in another class in this 
Schedule that is 


(a) a railway system or a part thereof, except automotive equip- 
ment not designed to run on rails or tracks, that was acquired 
after the end of the taxpayer’s 1958 taxation year and before 
May 26, 1976; or 


(b) a tramway or trolley bus system or a part thereof, except pro- 
perty included in class 10, 13 or 14. 
Related Provisions: Reg. 1102(10)(a), 1103(2), 1104(2)“tramway or trolley bus 
system”. 
Definitions [Cl. 4]: “class” —Reg. 1102 (1)-(3), (14), (14.1); “property” — ITA 
248(1); “railway system’ — Reg. 1104(2); “taxation year” —ITA 249; “taxpayer” — 
ITA 248(1); “tramway or trolley bus system” — Reg. 1104(2). 


Class 5— (10 per cent) 
[Reg. 1100(1)(a)(v)] 
Property that is 


(a) a chemical pulp mill or ground wood pulp mill including 
buildings, machinery and equipment, but not including hydro- 
electric power plants and their equipment, or 


(b) an integrated mill producing chemical pulp or ground wood 
pulp and manufacturing therefrom paper, paper board or pulp 
board, including buildings, machinery and equipment, but not 
including hydro-electric power plants and their equipment, 
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Cl. 7— (15 per cent) Cl. 7 


but not including any property that was acquired after the end of the 
taxpayer's 1962 taxation year. 


Definitions [Cl. 5]: “building” — Reg 1102(5), (5.1): “property” —ITA 248(1); 
“taxation year” — ITA 249; “taxpayer” — ITA 248(1). 


Class 6 — (10 per cent) 
[Reg. 1100(1)(a)(vi), 1100(1)(sb), (zc)(i)(D)] 
Property not included in any other class that is 
(a) a building of 
(i) frame, 
(ii) log, 
(iii) stucco on frame, 
(iv) galvanized iron, or 
(v) corrugated metal, 
construction, including component parts such as electric wiring, 
plumbing, sprinkler systems, air-conditioning equipment, heat- 
ing equipment, lighting fixtures, elevators and escalators, if the 
building 
(vi) is used by the taxpayer for the purpose of gaining or pro- 
ducing income from farming or fishing, 
(vii) has no footings or any other base support below ground 
level, 
(vili) was acquired by the taxpayer before 1979 and is not a 
building described in subparagraph (vi) or (vii), 
(ix) was acquired by the taxpayer after 1978 under circum- 
stances such that 


(A) he was obligated to acquire the building under the 
terms of an agreement in writing entered into before 
1979, and 
(B) the installation of footings or any other base support 
of the building was commenced before 1979, or 
(x) was acquired by the taxpayer after 1978 under circum- 
stances such that 
(A) he commenced construction of the building before 
OTD Por 


(B) the construction of the building was commenced 
under the terms of an agreement in writing entered into by 
him before 1979, and 


the installation of footings or any other base support of the 
building was commenced before 1979; 

(b) a wooden breakwater; 

(c) a fence; 

(d) a greenhouse; 

(e) an oil or water storage tank; 

(f) a railway tank car acquired before May 26, 1976; 


(g) a wooden wharf; 
(h) an aeroplane hangar acquired after the end of the taxpayer’s 
1958 taxation year; 
(i) an addition or alteration, made 
(A) during the period that is after March 31, 1967 and before 
1979, or 
(B) after 1978 if the taxpayer was obligated to have it made 
under the terms of an agreement in writing entered into 
before 1979, 
to a building that would have been included in this class during 
that period but for the fact that it was included in Class 20; 
(j) a railway locomotive acquired after May 25, 1976, but not 
including an automotive railway car; or 
(k) an addition or alteration, made after 1978 to a building in- 
cluded in this class by virtue of subparagraph (a)(vili), to the 
extent that the aggregate cost of all such additions and altera- 
tions to the building does not exceed $100,000. 


Related Provisions: Reg. 1102(15)(a), 1103(2f): 4600(1)(a) — Qualified property; 
4601(b)(i) — Qualified transportation equipment; 4604(1)(a) — Approved project 
property. 

History: Subpara. (a)(v) substituted by P.C. 1994-139, s. 18, January 27, 1994, Can- 
ada Gazette, Part Il, February 9, 1994, applicable to 1989 et seg. with respect to pro- 
perty acquired after 1987. 


All that portion of para. (a) following subpara. (v) substituted by P.C. 1978-3768, sub- 
sec. 3(1), December 14, 1978, Canada Gazette, Part II, December 27, 1978, effective 
January 1, 1979. 


Para. (i) substituted by P.C. 1978-3768, subsec. 3(2), December 14, 1978, Canada Ga- 
zette, Part Il, December 27, 1978, effective January 1, 1979. 


Para. (k) added by P.C. 1978-3768, subsec. 3(3), December 14, 1978, Canada Gazette. 
Part II, December 14, 1978, effective January 1, 1979. 


Definitions [Cl. 6]: “building” — Reg 1102(5), (5.1); “class” — Reg. 1102 (1)-(3), 
(14), (14.1); “farming”, “fishing”, “property” —ITA 248(1); “taxation year’ — ITA 
249; “taxpayer” — ITA 248(1); “writing” — Interpretation Act 35(1). 


Interpretation Bulletins: IT-79R3: CCA — buildings or other structures; IT-195R4: 
Rental property —CCA restrictions; IT-367R3: CCA — multiple-unit residential 
buildings (archived). 


Class 7 — (15 per cent) 
[Reg. 1100(1)(a)(vii)] 


Property that is 
(a) a canoe or rowboat; 
(b) a scow; 
(c) a vessel, but not including a vessel 
(i) of a separate class prescribed by subsection 1101(2a), or 
(ii) included in Class 41; 
(d) furniture, fittings and equipment attached to a property in- 


cluded in this class, but not including radiocommunication 
equipment; 


(e) a spare engine for a property included in this class; 
(f) a marine railway; 


(g) a vessel under construction, other than a vessel included in 
Class 41; 


(h) subject to an election made under subsection 1103(2i), pro- 
perty acquired after February 27, 2000 that is 


(1) a rail suspension device designed to carry trailers that are 
designed to be hauled on both highways and railway tracks, 
or 


(ii) a railway car; 
(i) property acquired after February 27, 2000 that is a railway 
locomotive, but not including an automotive railway car; or 
(J) pumping or compression equipment, including equipment an- 
cillary to pumping and compression equipment, acquired after 
February 22, 2005 if the equipment pumps or compresses petro- 
leum, natural gas or a related hydrocarbon for the purpose of 
moving it 
(i) through a transmission pipeline, 
(ii) from a transmission pipeline to a storage facility, or 
(iii) to a transmission pipeline from a storage facility. 
Related Provisions: ITA 13(13), Reg. 1101(2)-(2b) — Separate class for certain 
Class 7 property; ITA 13(16) — Election on disposition of vessel; Reg. 1101(Su) — 
Election for separate class for property in 7(j); Reg. 1103(2i) — Election to include 
Class 7(h) property in Class 35. 
History: Para. (j) added by P.C. 2006-439, s. 9, June 1, 2006, Canada Gazette, Part Il, 
June 14, 2006, deemed in force on February 23, 2005. 
Paras. (h) and (i) added by P.C. 2005-2186, s. 8, November 22, 2005, Canada Gazette, 
Part Il, December 14, 2005, applicable to property acquired after February 27, 2000. 
Paras. (c), (g) substituted by P.C. 1989-2464, s. 13, December 14, 1989, Canada Ga- 
zette, Part I, January 3, 1990, applicable in respect of property acquired after 1987. 
Definitions [Cl. 7]: “class” — Reg. 1102(1)-(3), (14), (14.1); “prescribed”, “pro- 
perty” —ITA 248(1). 
Interpretation Bulletins: IT-267R2: CCA — vessels; IT-317R: Radio and television 
equipment. 
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Class 8 — (20 per cent) 
[Reg. 1100(1)(a)(viii), 1100(1)(sb), (zc)(@)(E), (F)] 
Property not included in Class 1, 2, 7, 9, 11, 17 or 30 that is 
(a) a structure that is manufacturing or processing machinery or 
equipment; 
(b) tangible property attached to a building and acquired solely 
for the purpose of 


(i) servicing, supporting, or providing access to or egress 
from, machinery or equipment, 
(ii) manufacturing or processing, or 
(i11) any combination of the functions described in subpara- 
graphs (1) and (11); 
(c) a building that is a kiln, tank or vat, acquired for the purpose 
of manufacturing or processing; 


(d) a building or other structure, acquired after February 19, 
1973, that is designed for the purpose of preserving ensilage on 
a farm; 

(e) a building or other structure, acquired after February 19, 
1973, that is 


(1) designed to store fresh fruits or fresh vegetables at a con- 
trolled level of temperature and humidity, and 


(ii) to be used principally for the purpose of storing fresh 
fruits or fresh vegetables by or for the person or persons by 
whom they were grown; 


(f) electrical generating equipment acquired after May 25, 1976, 
if 
(i) the taxpayer is not a person whose business is the produc- 


tion for the use of or distribution to others of electrical 
energy, 


(ii) the equipment is auxiliary to the taxpayer’s main power 
supply, and 
(iii) the equipment is not used regularly as a source of 
supply; 

(g) electrical generating equipment, acquired after May 25, 


1976, that has a maximum load capacity of not more than 15 
kilowatts; 


(h) portable electrical generating equipment acquired after May 
25, 1976; 


(i) a tangible capital property that is not included in another 
class in this Schedule except 


(i) land or any part thereof or any interest therein, 

(ii) an animal, 

(ili) a tree, shrub, herb or similar growing thing, 

(iv) an oil or gas well, 

(v) a mine, 

(v1) a specified temporary access road of the taxpayer, 
(vil) radium, 

(vill) a right of way, 

(ix) a timber limit, 

(x) a tramway track, or 


(xi) property of a separate class prescribed by subsection 
1101(2a); 
(Qj) property not included in any other class that is radiocom- 
munication equipment acquired after May 25, 1976; 
(k) a rapid transit car that is used for the purpose of public trans- 
portation within a metropolitan area and is not part of a railway 
system; 
(1) an outdoor advertising poster panel or bulletin board; or 
(m) a greenhouse constructed of a rigid frame and a replaceable, 
flexible plastic cover. 


Related Provisions: Reg. 1101(51), (Sp), 1103(2g) — Separate class for certain 
equipment, Reg. 1102(15)(b), 1103(2a) — Election to include property in Class 8; 
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1104(2) — Definition of “specified temporary access road”; 4600(2)(c) — Qualified 
property; 4601(a)(iv), 4601(b)(i), 4601(c)(1i), 4601(e)(1i), 4601(g) — Qualified trans- 
portation equipment; 4604(1)(a), 4604(2)(c) — Approved project property; Reg. Sch. II 
Cl. 1(q) — Class 8(a)—(e) takes priority over Class 1(q); Reg. Sch. If:Cl. 43.1 — En- 
ergy generation property; Reg. Sch. II:Cl. 46 — Data network infrastructure equip- 
ment; Reg. Sch. H:Cl. 49 — Pipeline; /nterpretation Act 35(1) — Definition of 
“radiocommunication”’. 

History: The portion before para. (a) amended by P.C. 2005-2186, s. 9, November 22, 
2005, Canada Gazette, Part Il, December 14, 2005, applicable to property acquired 
after February 27, 2000. 

Subparas. (i)(iv) and (i)(vi) of Class 8 amended by P.C. 1999-629, s. 12, April 15, 
1999, Canada Gazette, Part II, April 28, 1999, applicable to property acquired after 
March 6, 1996. 

The portion before para. (a) amended by P.C. 1997-1033, s. 7, July 25, 1997, Canada 
Gazette, Part Il, August 20, 1997, applicable to property acquired after 1987. 


Para. (m) added by P.C. 1994-139, s. 19, January 27, 1994, Canada Gazette, Part II, 
February 9, 1994, applicable to 1989 ef seq. with respect to property acquired after 
1987. 


That portion preceding para. (a) substituted, para. (1) added, by P.C. 1989-2464, s. 14, 
December 14, 1989, Canada Gazette, Part I, January 3, 1990, applicable in respect of 
property acquired after 1987. 


Para. (k) added by P.C. 1985-2673, s. 1, August 28, 1985, Canada Gazette, Part II, 
September 18, 1985. 


Subpara. (i)(iv) substituted by P.C. 1980-3120, s. 1, November 13, 1980, Canada Ga- 
zette, Part Il, November 26, 1980. 


Definitions [Cl. 8]: “building” —Reg 1102(5), (5.1); “business” —ITA 248(1); 
“capital property” — ITA 54, 248(1); “class” — Reg. 1102 (1)-(3), (14), (14.1); “oil or 
gas well”, “person”, “prescribed”, “property” — ITA 248(1); “railway system” — Reg. 
1104(2); “specified temporary access road” —Reg. 1104(2); “structure” — Reg 
1102(S), (5.1); “taxpayer” —ITA 248(1). 


Interpretation Bulletins: IT-79R3: CCA — buildings and other structures; IT- 
283R2: CCA — Videotapes, videotape cassettes, films, computer software and master 
recording media (archived); IT-317R: Radio and television equipment; IT-472: Class 8 
property; IT-482R: Pipelines. 


Class 9 — (25 per cent) 
[Reg. 1100(1)(a)(x)] 


Property acquired before May 26, 1976, other than property in- 
cluded in Class 30, that is 


(a) electrical generating equipment, if 


(i) the taxpayer is not a person whose business is the produc- 
tion for the use of or distribution to others of electrical 
energy, 


(ii) the equipment is auxiliary to the taxpayer’s main power 
supply, and 
(ili) the equipment is not used regularly as a source of 
supply, 

(b) radar equipment, 

(c) radio transmission equipment, 

(d) radio receiving equipment, 

(e) electrical generating equipment that has a maximum load ca- 

pacity of not more than 15 kilowatts, or 

(f) portable electrical generating equipment, 

and property acquired after May 25, 1976 that is 
(g) an aircraft; 


(h) furniture, fittings or equipment attached to an aircraft; or 


(1) a spare part for an aircraft, or for furniture, fittings or equip- 
ment attached to an aircraft. 


Related Provisions: Reg. 4600(2)(i) — Qualified property; 4601(f) — Qualified 
transportation equipment; 4604(2)(h) — Approved project: Interpretation Act 35(1) — 
Definition of “radio”, 


Definitions [Cl. 9]: “business”, “person”, “property” — ITA 248(1); “radio” — Inter- 
pretation Act 35(1); “taxpayer” — ITA 248(1). 


Interpretation Bulletins: IT-317R: Radio and television equipment. 


Class 10 — (30 per cent) 
[Reg. 1100(1)(a)(x), 1100¢ 1)(zc)(i)(G)]} 
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Cl. 10 — (30 per cent) Cl. 10(t)(ii) 


Property not included in any other class that is 


(a) automotive equipment, including a trolley bus, but not 
including 


(i) an automotive railway car acquired after May 25, 1976, 
(ii) a railway locomotive, or 
(iii) a tramcar, 

(b) a portable tool acquired after May 25, 1976, for the purpose 


of earning rental income for short terms, such as hourly, daily, 
weekly or monthly, except a property described in Class 12, 


(c) harness or stable equipment, 

(d) a sleigh or wagon, 

(e) a trailer, including a trailer designed to be hauled on both 
highways and railway tracks, 


(f) general-purpose electronic data processing equipment and 
systems software for that equipment, including ancillary data 
processing equipment, acquired after May 25, 1976 and before 
March 23, 2004 (or after March 22, 2004 and before 2005 if an 
election in respect of the property is made under subsection 
1101(5q)), but not including property that is principally or is 
used principally as 


(i) electronic process control or monitor equipment, 
(ii) electronic communications control equipment, 
(iii) systems software for a property referred to in subpara- 
graph (i) or (ii), or 
(iv) data handling equipment unless it is ancillary to general- 
purpose electronic data processing equipment, 

(f.1) a designated underground storage cost, or 


(f.2) an unmanned telecommunication spacecraft designed to or- 
bit above the earth, 


and property (other than property included in Class 41 or property 
included in Class 43 that is described in paragraph (b) of that Class) 
that would otherwise be included in another Class in this Schedule, 
that is 


(g) a building or other structure (other than property described in 
paragraph (1) or (m)) that would otherwise be included in Class 
1, 3 or 6 and that was acquired for the purpose of gaining or 
producing income from a mine, except 


(i) a property included in Class 28, 

(i1) a property acquired principally for the purpose of gaining 
or producing income from the processing of ore from a min- 
eral resource that is not owned by the taxpayer, 


(iii) an office building not situated on the mine property, or 
(iv) a refinery that was acquired by the taxpayer 
(A) before November 8, 1969, or 


(B) after November 7, 1969 and that had been used before 
November 8, 1969 by any person with whom the taxpayer 
was not dealing at arm’s length; 


(h) contractor’s movable equipment, including portable camp 
buildings, acquired for use in a construction business or for lease 
to another taxpayer for use in that other taxpayer’s construction 
business, except a property included in 
(i) this Class by virtue of paragraph (t), 
(ii) a separate class prescribed by subsection 1101(2b), or 
(iii) Class 22 or 38; 
(i) a floor of a roller skating rink; 
(j) gas or oil well equipment; 
(k) property (other than a property included in Class 28 or pro- 
perty described in paragraph (1) or (m)) that was acquired for the 
purpose of gaining or producing income from a mine and that is 


(i) a structure that would otherwise be included in Class 8, or 


(ii) machinery or equipment, 
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except a property acquired before May 9, 1972 for the purpose 
of gaining or producing income from the processing of ore after 
extraction from a mineral resource that is not owned by the 
taxpayer; 
(1) property acquired after the 1971 taxation year for the purpose 
of gaining or producing income from a mine and providing ser- 
vices to the mine or to a community where a substantial propor- 
tion of the persons who ordinarily work at the mine reside, if 
such property is 
(i) an airport, dam, dock, fire hall, hospital, house, natural 
gas pipeline, power line, recreational facility, school, sewage 
disposal plant, sewer, street lighting system, town hall, water 
pipeline, water pumping station, water system, wharf or simi- 
lar property, 
(ii) a road, sidewalk, aeroplane runway, parking area, storage 
area or similar surface construction, or 
(ili) machinery or equipment ancillary to any of the property 
described in subparagraph (i) or (ii), 
but is not 
(iv) a property included in Class 28, or 
(v) a railway not situated on the mine property; 
(m) property acquired after March 31, 1977, principally for the 
purpose of gaining or producing income from a mine, if such 
property is 
(i) railway track and grading including components such as 
rails, ballast, ties and other track material, 
(ii) property ancillary to the track referred to in subparagraph 
(i) that is 
(A) railway traffic control or signalling equipment, in- 
cluding switching, block signalling, interlocking, crossing 
protection, detection, speed control or retarding equip- 
ment, or 
(B) a bridge, culvert, subway, trestle or tunnel, 
(iii) machinery or equipment ancillary to any of the property 
referred to in subparagraph (i) or (ii), or 
(iv) conveying, loading, unloading or storing machinery or 
equipment, including a structure, acquired for the purpose of 
shipping output from the mine by means of the track referred 
to in subparagraph (i), 
but is not 
(v) property included in Class 28, or 
(vi) for greater certainty, rolling stock; 
(n) property that was acquired for the purpose of cutting and re- 
moving merchantable timber from a timber limit and that will be 
of no further use to the taxpayer after all merchantable timber 
that the taxpayer is entitled to cut and remove from the limit has 
been cut and removed, unless the taxpayer has elected to include 
another property of this kind in another class in this Schedule; 
(o) mechanical equipment acquired for logging operations, ex- 
cept a property included in Class 7; 
(p) an access road or trail for the protection of standing timber 
against fire, insects or disease; 
(q) property acquired for a motion picture drive-in theatre; 
(r) property included in this class by virtue of subsection 
1102(8) or (9), except a property included in Class 28; 
(s) a motion picture film or video tape acquired after May 25, 
1976, except a property included in paragraph (w) or (x) or in 
Class 12; 
(t) a property acquired after May 22, 1979 that is designed prin- 
cipally for the purpose of 
(i) determining the existence, location, extent or quality of 
accumulations of petroleum or natural gas, 


(ii) drilling oil or gas wells, or 
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Cl. 10(t)(iii) 


(iii) determining the existence, location, extent or quality of 
mineral resources, 


except a property included in a separate class prescribed by sub- 
section 1101(2b); 


(u) property acquired after 1980 to be used primarily in the 
processing in Canada of heavy crude oil recovered from a natu- 
ral reservoir in Canada to a stage that is not beyond the crude oil 
stage or its equivalent that is 


(i) property that would otherwise be included in Class 8 ex- 
cept railway rolling stock or a property described in para- 
graph (j) of Class 8, 


(ii) an oil or water storage tank, 


(iii) a powered industrial lift truck that would otherwise be 
included in paragraph (a), or 


(iv) property that would otherwise be included in paragraph 
—(H); 

(v) property acquired after August 31, 1984 that is equipment 
used for the purpose of effecting an interface between a cable 
distribution system and electronic products used by consumers 
of that system and that is designed primarily 


(i) to augment the channel capacity of a television receiver or 
radio, 


(ii) to decode pay television or other signals provided on a 
discretionary basis, or 


(iii) to achieve any combination of functions described in 
subparagraphs (i) and (ii); 


(w) a certified production acquired after 1987 and before March 
1996; or 


(x) a Canadian film or video production. 


Related Provisions: ITA 127.52(1)(c) — Add-back of CCA on film properties for 
minimum tax purposes; Reg. 1100(1)(m) — Additional allowance — Canadian film or 
video production; Reg. 1100(1)(zg) — accelerated CCA for year 2000 compliant hard- 
ware; Reg. 1100(2)(a)(iii) — Half-year rule inapplicable to property in para. 10(w); 
Reg. 1100(21), (21.1) — Certified films and video tapes; Reg. 1101(5a) — Separate 
class for spacecraft under Class 10(f.2); Reg. 1101(5k) — Separate class for property 
under Class 10(w); Reg. 1101(Sk.1) — Separate class for certain property under Class 
10(x); Reg. 1101(Sp), 1103(2g) — Separate class for certain equipment under Class 
10(f); Reg. 1102(8)(c), 1102(9)(c) — Generating equipment; Reg. 1102(18) — Town- 
site costs; Reg. 1102(18), 1103(2e); Reg. 1104(2) — Definitions; Reg. 1104(5), (6), 
(6.1) —Income from a mine; Reg. 1106—Certificate for Class 10(x); Reg. 
1205(1)(a)(vi)(D), 1205(1)(b) — Earned depletion base; Reg. 1206(1)“enhanced recov- 
ery equipment’(a), 1206(1)“processing property”, 1206(1)‘tertiary recovery equip- 
ment”; Reg. 4600(1)(b), 4600(2)(e), (g), (h) — Qualified property; Reg. 4601(a)(v), 
4601 (c)(i), (ii), 4601(d) — Qualified transportation equipment; Reg. 4604(1)(b), 
4604(2)(d), (f), (g) — Approved project property; Reg. Sch. II Cl. 16(g) — Large 
trucks and tractors; Reg. Sch. II Cl. 41. 


History: The opening words of para. (f) of Class 10 amended by P.C. 2005-2286, s. 5, 
December 6, 2005, Canada Gazette, Part II, December 28, 2005, deemed in force on 
March 23, 2004. 


Paras. (s) and (w) amended, para. (x) added, by P.C. 2005-698, s. 6, May 3, 2005, 
Canada Gazette, Part Il, May 18, 2005, applicable to 1995 er seg. 


That portion of Class 10 following para. (f.2) and preceding para. (g) substituted by 
P.C. 1994-230, s. 9, February 10, 1994, Canada Gazette, Part Il, February 23, 1994, 
applicable with respect to property acquired after February 25, 1992. 


Para. (e) substituted by P.C. 1994-139, subsec. 20(1), January 27, 1994, Canada Ga- 
cette, Part Il, February 9, 1994, applicable with respect to property acquired after De- 
cember 23, 1991. 


That portion of para. (h) preceding subpara. (i) substituted by the said P.C. 1994-139, 
subsec. 20(2), applicable to property acquired after December 23, 1991, other than pro- 
perty acquired by a taxpayer before 1993 


(a) pursuant to an agreement in writing entered into by the taxpayer before Decem- 
ber 24, 1991; or 


(b) that was under construction by or on behalf of the taxpayer on December 23, 
1991. 


Para. (n) substituted by the said P.C. 1994-139, subsec. 20(3), applicable to 1986 ef 
seq. 


That portion between para. (f.1) and subpara. (g)(i) substituted (para. (f.2) being ad- 
ded), and subpara. (h)(iii) substituted, by P.C. 1989-2464, s. 15, December 14, 1989, 
Canada Gazette, Part I, January 3. 1990, applicable in respect of property acquired 
after 1987. 


Income Tax Regulations, Schedule I 


Para. (s) substituted and para. (w) added, by P.C. 1988-2795, subsecs. 4(1) and (2), 
December 22, 1988, Canada Gazette, Part I, January 18, 1989. Para. (s) is applicable 
in respect of property acquired after 1987 and para. (w), in respect of property acquired 
after 1987 other than property 
(a) acquired after 1987 pursuant to an agreement in writing entered into by the 
taxpayer before June 18, 1987 or pursuant to a prospectus, preliminary prospectus, 
registration statement or offering memorandum filed before June 18, 1987 with a 
public authority in Canada where the document was required to be filed before any 
trade in securities may commence; or 
(b) that is a film or tape acquired in 1988 that is part of a series of films or tapes 
where the series includes films or tapes that are included in Class 12 in Schedule II 
otherwise than by reason of this paragraph and the film or tape is produced at a 
fixed price or by reference to a formula under a production option agreement en- 
tered into by a licensed broadcaster or bona fide film or tape distributor before 
1988. 
Para. (v) added by P.C. 1986-2770, s. 13, December 11, 1986, Canada Gazette, Part I, 
effective commencing May 23, 1985. 
Para. (u) added by P.C. 1981-3329, s. 14, November 26, 1981, Canada Gazette, Part I, 
December 9, 1981, effective January 1, 1981. 
Para. (f.1) added by P.C. 1980-3279, s. 4, December 4, 1980, Canada Gazette, Part II, 
December 24, 1980, effective December 12, 1979. 
Subpara. (g)(v) revoked, all that portion of para. (k) following subpara. (ii) substituted 
by P.C. 1980-288, January 25, 1980, Canada Gazette, Part Il, February 13, 1980. 
Paras. (h) substituted, (t) added by P.C. 1979-1487, May 17, 1979, Canada Gazette, 
Part I, June 13, 1979. 
All that portion of para. (g) preceding subpara. (i) and all that portion of para. (k) pre- 
ceding subpara. (i) substituted, para. (m) added by P.C. 1978-344, subsecs. 6(1)—(3), 
February 9, 1978, Canada Gazette, Part II, February 22, 1978, effective after March 
SITAIOT GT 
Selected Cases [Cl. 10]: Cargill Ltd. v. Canada, [1996] 3 C.T.C. 2023 (TCC) 
(Other uses of equipment did not derogate from hauling or transporting function). 
Definitions [Cl. 10]: “arm’s length” —ITA 251(1); “building” —Reg 1102(5), 
(5.1); “business” — ITA 248(1); “Canada” — ITA 255, Interpretation Act 35(1); “Ca- 
nadian film or video production” — Reg. 1106(4):; “certified production” —Reg. 
1104(2); “class” — Reg. 1102 (1)-(3), (14), (14.1); “designated underground storage 
cost’, “gas or oil well equipment’, “general-purpose electronic data processing equip- 
ment” — Reg. 1104(2): “income from a mine” — Reg. 1104(5), (6), (6.1)(a), (b); 
“mine” — Reg. 1104(6)(b); “mineral resource”, “office”, “oil or gas well”, “person”, 
“prescribed”, “property” —ITA 248(1); “radio” — Interpretation Act 35(1); “struc- 
ture” — Reg 1102(5), (5.1); “systems software” — Reg. 1104(2); “taxation year” — 
ITA 249; “taxpayer” —ITA 248(1). 
Interpretation Bulletins: IT-283R2: CCA — Videotapes, videotape cassettes, films, 
computer software and master recording media (archived); IT-306R2: Contractor’s 
movable equipment; IT-476: Gas and oil exploration and production equipment; IT- 
501: Logging assets. 


I.T. Technical News: 14 (millennium bug expenditures). 


Class 10.1 — (30 per cent) 
[Reg. 1100(1)(a)(x.1)] 

Property that would otherwise be included in Class 10 that is a pas- 
senger vehicle, the cost of which to the taxpayer exceeds $20,000 or 
such other amount as may be prescribed for the purposes of subsec- 
tion 13(2) of the Act. 

Related Provisions: Reg. 1101(1af) — Separate class; Reg. 1100(2.5) — 50% CCA 
in year of disposition; Reg. 7307 — Prescribed amount. 

History: Class 10.1 added by P.C. 1991-2272, s. 5, November 21, 1991, Canada Ga- 


cette, Part II, December 4, 1991, applicable to taxation years and fiscal periods com- 
mencing after June 17, 1987 that end after 1987, 


Definitions [Cl. 10.1]: “amount”, “passenger vehicle”, “prescribed”, “property”, 
“taxpayer” — ITA 248(1). 


Interpretation Bulletins: IT-521R: Motor vehicle expenses claimed by self-em- 
ployed individuals; IT-522R: Vehicle, travel and sales expenses of employees. 


1.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles). 


Class 11 — (35 per cent) 
[Reg. 1100(1)(a)(xi)] 
Property not included in any other class that is used to earn rental 
income and that is 
(a) an electrical advertising sign owned by the manufacturer 
thereof, acquired before May 26, 1976; or 


(b) an outdoor advertising poster panel or bulletin board ac- 
quired by the taxpayer 


(i) before 1988, or 
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Cl. 12 —(100 per cent) 


(ii) before 1990 


(A) pursuant to an obligation in writing entered into by 
the taxpayer before June 18, 1987, or 


(B) that was under construction by or on behalf of the tax- 
payer on June 18, 1987. 


History: Para. (b) substituted by P.C. 1989-2464, s. 16, December 14, 1989. Canada 
Gazette, Part Il, January 3, 1990, applicable in respect of property acquired after 1987. 


Definitions [Cl. 11]: ‘class’ — Reg. 1102 (1)-(3), (14), (14.1); “property”, “‘tax- 
payer” — ITA 248(1); “writing” — Interpretation Act 35(1). 


Class 12 — (100 per cent) 
[Reg. 1100(1)(a)(xii), 1100(1)(1)] 


Property not included in any other class that is 
(a) a book that is part of a lending library; 
(b) chinaware, cutlery or other tableware; 
(c) a kitchen utensil costing less than 
(i) $100, if acquired before May 26, 1976, or 
(ii) $200, if acquired after May 25, 1976; 
Proposed Amendment — Class 12(c) _ 


Federal budget, Supplementary: Information, me 
below. 


(d) a die, jig, pattern, mould or last; 

(e) a medical or dental instrument costing less than 
(i) $100, if acquired before May 26, 1976, or 
(ii) $200, if acquired after May 25, 1976; 


_ Proposed Amendment — Class 12(e) 


Federal budget, Bie ge Information, ele 2. 2006: See under a) 
below, 


(f) a mine shaft, main haulage way or similar underground work 
designed for continuing use, or any extension thereof, sunk or 
constructed after the mine came into production, to the extent 
that the property was acquired before 1988; 


(g) linen; 

(h) a tool costing less than 
(i) $100, if acquired before May 26, 1976, or 
(ii) $200, if acquired after May 25, 1976; 


Proposed Amendment — -Class 12(h) 


Federal budget, Supplementary sami age 2 2006: vie Cost Al- 
lowance for Tools L - 

A portion of the capital cost of depreciable property is detection: as seni Cost allow- 
ance (CCA) each year, with the maximum ccs rate for each type of property set out in 
the Income Tax Regulations. 

Currently, tools that cost less than $200 are eligible for a 100% CCA rate under para- 
graph (h) of Class 12 of Schedule II to the Income Tax Regulations. Tools that cost 
$200 or more are generally eligible for a 20% CCA rate under Class 8 of Schedule Il to 
the Income Tax Regulations. 

Budget 2006 proposes that the cost limit for access to the 100% Class 12 treatment be 
increased to $500 from $200 for such tools acquired on or after May 2, 2006. ‘ 
The budget also proposes to clarify the description of tools eligible under paragraph (h) 
of that class by specifically excluding electronic communication devices and electronic 
data processing equipment. — 

Consequential to the increase in the cost limit for tools, Budget 2006 also proposes that 
the cost limit for kitchen utensils under paragraph (c) of Class 12 and medical or dental 
instruments under paragraph (e) of Class 12 be increased to $500 from $200 for such 
utensils and instruments acquired on or after May 2, 2006. 


(i) a uniform; 

(j) the cutting or shaping part in a machine; 

(k) apparel or costume, including accessories used therewith, 
used for the purpose of earning rental income; 

(1) a video tape acquired before May 26, 1976; 

(m) a motion picture film or video tape that is a television com- 
mercial message; 


Reg. 
€L 12 


(n) a certified feature film or certified production; 


(0) computer software acquired after May 25, 1976, but not in- 
cluding systems software or property acquired after August 8, 
1989 and before 1993 that is described in paragraph (s); 


(p) a metric scale or a scale designed for ready conversion to 
metric weighing, acquired after March 31, 1977 and before 1984 
for use in a retail business and having a maximum weighing ca- 
pacity of 100 kilograms; 


(q) a designated overburden removal cost; or 


(t) a video-cassette, a video-laser disk or a digital video disk, 
that is acquired for the purpose of renting and that is not ex- 
pected to be rented to any one person for more than 7 days in 
any 30-day period; 


and property that would otherwise be included in another class in 
this Schedule that is 


(s) acquired by the taxpayer after August 8, 1989 and before 
1993, for use in a business of selling goods or providing services 
to consumers that is carried on in Canada, or for lease to another 
taxpayer for use by that other taxpayer in such a business, and 
that is 


(i) electronic bar code scanning equipment designed to read 
bar codes applied to goods held for sale in the ordinary 
course of the business, 


(ii) a cash register or similar sales recording device designed 
with the capability of calculating and recording sales tax im- 
posed by more than one jurisdiction in respect of the same 
sale, 


(iii) equipment or computer software that is designed to con- 
vert a cash register or similar sales recording device to one 
having the capability of calculating and recording sales tax 
imposed by more than one jurisdiction in respect of the same 
sale, or 


(iv) electronic equipment or computer software that is ancil- 
lary to property described in subparagraph (i), (ii) or (iii) and 
all or substantially all the use of which is in conjunction with 
that property. 
Related Provisions: ITA 127.52(1)(c) — Add-back of CCA on film properties for 
minimum tax purposes; ITA 237.1 — Tax shelters; Reg. 1100(1)(zg), (zh) — acceler- 
ated CCA for year 2000 compliant software; Reg. 1100(2)(a)(iii) — Half-year rule ap- 
plies to some Class 12 property; Reg. 1100(20.1) — Limitation on CCA claim for com- 
puter software tax shelter property; Reg. 1100(21), (21.1) — Certified films and video 
tapes; Reg. 1101(5r) — Separate class for all computer software tax shelter property; 
Reg. 1104(2), (7) — Definitions. 
History; Para. (r) amended by P.C. 2005-698, s. 7, May 3, 2005, Canada Gazette, Part 
ll, May 18, 2005, applicable to property acquired after December 12, 1995. 
Para. (f) substituted by P.C. 1990-2780, s. 14; December 20, 1990, Canada Gazette, 
Part Il, January 16, 1991, applicable to 1988 et seq. 
Para. (0) amended, and all that portion of Cl. 12 following para. (r) added, by P.C. 
1990-2067, s. 2, September 27, 1990, Canada Gazette, Part II, October 10, 1990. 
Para. (n) substituted by P.C. 1986-477, s. 3, February 27, 1986, Canada Gazette, Part 
II, March 19, 1986, applicable in tacpect of a motion picture film or video tape, the 
principal photography or taping of which commenced after 1985. 
Para. (r) added by P.C. 1985-2277, s. 20, July 24, 1985, Canada Gazette, Part I, Au- 
gust 7, 1985. 
Para. (p) substituted by P.C. 1981-733, s. 2, March 19, 1981, Canada Gazette, Part Il, 
April 8, 1981. 
Para. (q) added by P.C. 1979-1487, s. 5, May 17, 1979, Canada Gazette, Part I, June 
13, 1979, effective for the period commencing November 17, 1978. 
Para. (p) added by P.C, 1978-344, s. 7, February 9, 1978, Canada Gazette, Part I, 
February 22, 1978, effective after March 31, 1977. 
Selected Cases [Cl. 12]: Campbell's Concrete Ltd. y. R., [2001] 1 C.T.C. 2013 
(TCC) (Relative permanency of moulds did not affect classification). 
Definitions [Cl. 12]: “business” — ITA 248(1); “Canada” — ITA 255, Interpretation 
Act 35(1); “certified feature film”, “certified production” — Reg. 1104(2); “class” — 
Reg. 1102 (1)-(3), (14), (14.1): * ‘computer software”, “designated overburden removal 
cost’ — Reg. 1104(2); “mine” — Reg. 1104(7)(a); “person”, “property” — ITA 
248(1); “systems software’ — Reg. 1104(2); “taxpayer” — ITA 248(1); “television 
commercial message” — Reg. 1104(2). 


2029 


i?) 
= 
e) 
Ss 
pos 
= 
bp 
5) 
(a4 


Reg. 
Cl. 12 


Interpretation Bulletins: IT-283R2: CCA — Videotapes, videotape cassettes, films, 
computer software and master recording media (archived); IT-422: Definition of tools; 
IT-441: Certified feature productions (archived). 

1.T. Technical News: 12 (millennium bug expenditures); 14 (millennium bug 
expenditures). 


Class 13 
[Reg. 1100(1)(b), Schedule IIT} 


Property that is a leasehold interest and property acquired by a tax- 
payer that would, if that property had been acquired by a person 
with whom the taxpayer was not dealing at arm’s length at the time 
the property was acquired by the taxpayer, be a leasehold interest of 
that person, except 


(a) an interest in minerals, petroleum, natural gas, other related 
hydrocarbons or timber and property relating thereto or in re- 
spect of a right to explore for, drill for, take or remove minerals, 
petroleum, natural gas, other related hydrocarbons or timber; 


(b) that part of the leasehold interest that is included in another 
class in this Schedule by reason of subsection 1102(5) or (5.1); 
or 


(c) a property that is included in Class 23. 


Related Provisions: Reg. 1100(2)(a)(iv) — Half-year rule inapplicable to Class 13 
property; Reg. 1700(4) — CCA — Farming/fishing property owned since before 1972: 
leasehold interests. 

History: That portion of Class 13 preceding para. (a), and para. (b), substituted by P.C. 
1994-139, s. 21, January 27, 1994, Canada Gazette, Part II, February 9, 1994, applica- 
ble to property acquired after December 23, 1991, other than property acquired by a 
taxpayer before 1993 


(a) pursuant to an agreement in writing entered into by the taxpayer before Decem- 
ber 24, 1991, or 


(b) that was under construction by or on behalf of the taxpayer on December 23, 
1991. 
Definitions [Cl. 13]: “arm’s length” —ITA 251(1); “class” —Reg. 1102 (1)-(3), 
(14), (14.1); “mineral” — Reg. 1104(3); “person”, “property” —ITA 248(1); “re- 
lated” — ITA 251(2)-(6); “taxpayer” —ITA 248(1). 
Interpretation Bulletins: IT-195R4: Rental property — CCA restrictions; IT-324: 
Emphyteutic lease (archived). 


Class 14 
[Reg. 1100(1)(c) — apportioned over the life of the property 
(see also Class 44)] 


Property that is a patent, franchise, concession or licence for a lim- 
ited period in respect of property, except 


(a) a franchise, concession or licence in respect of minerals, pe- 
troleum, natural gas, other related hydrocarbons or timber and 
property relating thereto (except a franchise for distributing gas 
to consumers or a licence to export gas from Canada or from a 
province) or in respect of a right to explore for, drill for, take or 
remove minerals, petroleum, natural gas, other related hydrocar- 
bons or timber; 


(b) a leasehold interest; 
(c) a property that is included in Class 23; 
(d) a licence to use computer software; or 


(e) a property that is included in Class 44, 


Related Provisions: Reg. 1100(2)(a)(iv) — Half-year rule inapplicable to Class 14 
property; Reg. 1103(2h) — Election for patent to be in Class 14 instead of Class 44: 
Reg. Sch. Il Cl. 44 — Patent or right to use patented information. 


History: Para. (e) added by P.C. 1994-231, s. 4, February 10, 1994, Canada Gazette, 
Part II, February 23, 1994, applicable to property acquired after April 26, 1993. 


Para. (d) added by P.C. 1983-3411, s. 2, November 3, 1983, Canada Gazette, Part IL, 
November 23, 1983, applicable in respect of property acquired after May 25, 1976. 


Definitions [Cl. 14]: “Canada” —ITA 255, Interpretation Act 35(1); “computer 
software” — Reg. 1104(2); “mineral” —Reg. 1104(3): “property” —ITA 248(1); 
“province” — Interpretation Act 35(1); “related” — ITA 251(2)-(6). 


Interpretation Bulletins: IT-143R3: Meaning of eligible capital expenditure; IT- 
283R2: CCA — Videotapes, videotape cassettes, films, computer software and master 
recording media (archived); IT-477: Patents, franchises, concessions and licences. 


Income Tax Regulations, Schedule II 


Class 15 
[Reg. 1100(1)(f)] 


Property that would otherwise be included in another class in this 
Schedule and that 
(a) was acquired for the purpose of cutting and removing mer- 
chantable timber from a timber limit, and 


(b) will be of no further use to the taxpayer after all merchanta- 
ble timber that the taxpayer is entitled to cut and remove from 
the limit has been cut and removed, 

except 
(c) property that the taxpayer has, in the taxation year or a pre- 
ceding taxation year, elected not to include in this class, or 
(d) a timber resource property. 


Related Provisions: Reg. 1100(2)(a)(iv) — Half-year rule inapplicable to Class 15 
property; Reg. 4604(2)(g) — Approved project property; Reg. Sch. [IV — Class 15 
CCA. 


History: Class 15 substituted by P.C. 1994-139, s, 22, January 27, 1994, Canada Ga- 
zette, Part II, February 9, 1994, applicable to 1986 et seq. - 


Definitions [ClI. 15]: “class” — Reg. 1102 (1)}+(3), (14), (14.1); “property” — ITA 
248(1); “taxation year” —ITA 249; “taxpayer” —ITA 248(1); “timber resource pro- 
perty” — ITA 13(21), 248(1). 


Interpretation Bulletins: IT-501: Logging assets. 


Class 16 — (40 per cent) 
[Reg. 1100(1)(a)(xiii)] 
Property acquired before May 26, 1976 that is 
(a) an aircraft, 
(b) furniture, fittings or equipment attached to an aircraft, or 
(c) a spare part for a property included in this class, 
property acquired after May 25, 1976 that is 
(d) a taxicab, 
property acquired after November 12, 1981 that is 
(e) a motor vehicle that 
(i) would be an automobile as that term is defined in subsec- 
tion 248(1) of the Act, if that definition were read without 
reference to paragraph (d) thereof, 
(it) was acquired for the purpose of renting or leasing, and 
(ili) is not expected to be rented or leased to any person for 
more than 30 days in any 12 month period, 
property acquired after February 15, 1984 that is 
(f) a coin-operated video game or pinball machine, 
and property acquired after December 6, 1991 that is 
(g) a truck or tractor designed for hauling freight, and that is 
primarily so used by the taxpayer or a person with whom the 
taxpayer does not deal at arm’s length in a business that includes 
hauling freight, and that has a “gross vehicle weight rating” (as 


that term is defined in subsection 2(1) of the Motor Vehicle 
Safety Regulations) in excess of 11,788 kg. 


Related Provisions: Reg. 4601(c)(i)(A) — Qualified transportation equipment. 


History: All that portion of Class 16 following para. (d) substituted, para. (g) added, 
by P.C. 1994-139, s. 23, January 27, 1994, Canada Gazette, Part II, February 9, 1994, 
applicable to taxation years and fiscal periods commencing after June 17, 1987 that end 
after December 31, 1987, except that all that portion following para. (e), in its applica- 
tion before December 7, 1991, shall be read as follows: 


and property acquired after February 15, 1984 that is 
(f) a coin-operated video game or pinball machine. 


Para. (e) substituted by P.C. 1991-2272, s. 6, November 21, 1991, Canada Gazette, 
Part II, December 4, 1991, applicable to taxation years and fiscal periods commencing 
after June 7, 1987 that end after 1987. 


All that portion following para. (d) substituted by P.C. 1985-2277, .s. 21, July 24, 1985, 
Canada Gazette, Part I, August 7, 1985. 


All that portion of Class 16 of Schedule II following para. (c) substituted by P.C, 1983- 
1083, s. 4, April 14, 1983, Canada Gazette, Part II, April 27, 1983, applicable in re- 
spect of property (other than property described in Class 31 of Schedule II or paragraph 
(n) of Class 12 of that schedule) acquired or disposed of after November 12, 1981, 
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Cl. 20 — (20 per cent) 


property described in the said Class 31 acquired or disposed of after 1981 and property 
described in paragraph (n) of the said Class 12 acquired or disposed of after 1982. 
Definitions [Cl. 16]: “arm’s length” — ITA 251(1); “automobile”, “business” — ITA 
248(1); “class” — Reg. 1102 (1)-(3), (14), (14.1); “month” — Interpretation Act 
35(1); “motor vehicle”, “person”, “property”, “taxpayer” — ITA 248(1). 


Interpretation Bulletins: IT-317R: Radio and television equipment. 


Class 17 — (8 per cent) 
[Reg. 1100(1)(a)(xiv)] 
Property that would otherwise be included in another class in this 
Schedule that is 


(a) a telephone system, telegraph system, or a part thereof, ac- 
quired before May 26, 1976, except 


(i) radiocommunication equipment, or 
(ii) a property included in Class 10, 13, 14 or 28, or 
(a.1) property (other than a building or other structure) acquired 


after February 27, 2000 that has not been used for any purpose 
before February 28, 2000 and is 


(i) electrical generating equipment (other than electrical gen- 
erating equipment described in Class 43.1, 43.2 or 48 or in 
Class 8 because of paragraph (f), (g) or (h) of that Class), or 


(ii) production and distribution equipment of a distributor of 
water or steam (other than such property described in Class 
43.1 or 43.2) used for heating or cooling (including, for this 
purpose, pipe used to collect or distribute an energy transfer 
medium but not including equipment or pipe used to dis- 
tribute water that is for consumption, disposal or treatment), 


and property not included in any other class, acquired after May 25, 
1976, that is 


(b) telephone, telegraph or data communication switching equip- 
ment, except 


(i) equipment installed on customers’ premises, or 


(il) property that is principally electronic equipment or sys- 
tems software therefor; or 
(c) a road (other than a specified temporary access road of the 
taxpayer), sidewalk, airplane runway, parking area, storage area 
or similar surface construction. 
Related Provisions: Reg. 1101(5t) — Election for separate class for combustion 
turbine in 17(a.1)(i) before 2006; Reg. 1103(2), 1104(2)“specified temporary access 


road’, “telegraph system”, “telephone system”; Reg. Sch. II:Cl. 29; Reg. Sch. II:Cl. 
43.1 — Property that would otherwise be in 17(a.1). 


History: Subparas. (a.1)(i) and (ii) of Class 17 amended by P.C. 2006-439, s. 10, June 
1, 2006, Canada Gazette, Part I, June 14, 2006, deemed in force on February 23, 2005. 


Para. (a.1) added to Class 17 by P.C. 2005-2186, s. 10, November 22, 2005, Canada 
Gazette, Part Il, December 14, 2005, applicable to property acquired after February 27, 
2000. 

Para. (c) of Class 17 amended by P.C. 1999-629, s. 13, April 15, 1999, Canada Ga- 
zette, Part Il, April 28, 1999, applicable to property acquired after March 6, 1996. 


Definitions [Cl. 17]: “class” — Reg. 1102 (1)-(3), (14), (14.1); “property” — ITA 
248(1); “specified temporary access road” — Reg. 1104(2);. “systems software” — 
Reg. 1104(2); “taxpayer” —ITA 248(1); “telegraph system” — Reg. 1104(2), Inter- 
pretation Act 36; “telephone system” — Reg. 1104(2). 


Interpretation Bulletins: [T-482R: Pipelines; IT-485: Cost of clearing or levelling 
land [to be amended re golf courses, per LT. Technical News No. 20] . 


1.T. Technical News: No. 20 (tax treatment of golf courses). 


Class 18 — (60 per cent) 
[Reg. 1100(1)(a)(xv)] 

Property that is a motion picture film acquired before May 26, 
1976, except 

(a) a television commercial message; or 

(b) a certified feature film. 
Definitions [Cl. 18]: “certified feature film” — Reg. 1104(2); “property” — ITA 
248(1); “television commercial message” — Reg. 1104(2). 


Interpretation Bulletins: IT-283R2: CCA — Videotapes, videotape cassettes, films, 
computer software and master recording media (archived). 


Reg. 
Cl. 20(a)(iii) 


Class 19 — (50 per cent or 20 per cent) 
[Reg. 1100(1)(n), (0)] 
Property acquired by the taxpayer after June 13, 1963 and before 
January 1, 1967 that would otherwise be included in Class 8 if, 
(a) in the taxation year in which the property was acquired, 


(i) the taxpayer was an individual who was resident in Can- 
ada for not less than 183 days, or 
(ii) the taxpayer was a corporation that had a degree of Cana- 
dian ownership; : 
(b) the property was acquired for use in Canada in a business 
carried on by the taxpayer that, 
(i) for the fiscal period in which the property was acquired, 
or 


(11) for the fiscal period in which the business first com- 
menced selling goods in reasonable commercial quantities, 
whichever was later, was a business in which the aggregate of 
(ili) its net sales, as they would be determined under 
paragraphs 71A(2)(d) and (f) of the former Act (within the 
meaning assigned by paragraph 8(b) of the Income Tax Ap- 
plication Rules), from the sale of goods processed or manu- 
factured in Canada by the business, 
(iv) an amount equal to that part of its gross revenue that is 
rent from goods processed or manufactured in Canada in the 
course of the business, and 
(v) its gross revenue from advertisements in a newspaper or 
magazine produced by the business, 
was not less than 2/3 of the amount by which the gross revenue 
from the business for the period exceeded the aggregate of each 
amount paid or credited in the period to a customer of the busi- 
ness as a bonus, rebate or discount or for returned or damaged 
goods, and was not a business that was principally 


(vi) operating a gas or oil well, 
(vii) logging, 
(viii) mining, 
(ix) construction, or 
(x) a combination of two or more of the activities referred to 
in subparagraphs (vi) to (ix); and 
(c) the property had not been used for any purpose whatever 
before it was acquired by the taxpayer. 
Related Provisions: Reg. 1103(2a) — Election to include property in Class 8. 


History: Class 19 amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada 
Gazette, Part Il, November 30, 1994. 


Definitions [Cl. 19]: “amount”, “business” —ITA 248(1); “Canada” —ITA 255, 
Interpretation Act 35(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “fiscal 
period” — ITA 249.1; “gross revenue”, “individual” — ITA 248(1); “mining” — Reg. 
1104(3); “property” — ITA 248(1); “resident in Canada” —ITA 250; “taxation 
year” — ITA 249; “taxpayer” — ITA 248(1). 


Class 20 — (20 per cent) 
[Reg. 1100(1)(p)] 
Property that would otherwise be included in Class 3 or 6 
(a) that was acquired after December 5, 1963 and before April 1, 
1967 that is 
(i) a building, 
(11) an extension to a building, outside the previously existing 
walls or roof of the building, if the aggregate cost of the ex- 
tensions added in the aforementioned period exceeded the 
lesser of 
(A) $100,000, and 
(B) 25 per cent of the capital cost to the taxpayer of the 
building on December 5, 1963, or 
(iii) an addition or alteration to a property described in sub- 
paragraph (i) or (il), 
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and that has been certified by the Minister of Industry, upon ap- 
plication by the taxpayer in such form as may be prescribed by 
the Minister of Industry, 


(iv) to be situated in an area that was a designated area, as 
determined for the purposes of section 71A of the former Act 
(within the meaning assigned by paragraph 8(b) of the Jn- 
come Tax Application Rules), 


(A) at the time the property was acquired, 


(B) in a case where the property was built by the tax- 
payer, at the time construction was commenced, or 


(C) in a case where the property was built for the taxpayer 
pursuant to a contract entered into by the taxpayer, at the 
time the contract was entered into, and 


(v) to have not been used for any purpose whatever before it 
was acquired by the taxpayer; or 


(b) the capital cost of which was included in the approved capi- 
tal costs as defined in the Area Development Incentives Act upon 
which approved capital cost the Minister of Industry has based 
the amount of a development grant authorized under that Act. 
Related Provisions: Reg. 1103(2f) — Election to include property in Class 1, 3 or 6; 
Reg. 1704(d) — CCA — Farming and fishing: leasehold interests; Reg. 4600(1)(a) — 
Qualified property. 
History: Class 20 amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada 
Gazette, Part Il, November 30, 1994. 
Definitions [Cl. 20]: “amount” —ITA 248(1); “building” — Reg 1102(5), (5.1); 
“Minister”, “prescribed”, “property”, “taxpayer” — ITA 248(1). 


Class 21 — (50 per cent) 
[Reg. 1100(1)(q)] 


Property that would otherwise be included in Class 8 or 19 


(a) that was acquired after December 5, 1963 and before April 1, 
1967 and that 


(i) was acquired for use in a business carried on by the tax- 
payer that has been certified by the Minister of Industry, for 
the purposes of section 71A of the former Act (within the 
meaning .assigned by paragraph 8(b) of the Income Tax Ap- 
plication Rules), to be a new manufacturing or processing 
business in a designated area for the fiscal period in which 
the property was acquired or for a subsequent fiscal period, 
and 


(ii) had not been used for any purpose whatever before it was 
acquired by the taxpayer; or 


(b) the capital cost of which was included in the approved capi- 
tal costs as defined in the Area Development Incentives Act wpon 
which approved capital cost the Minister of Industry has based 
the amount of a development grant authorized under that Act. 
Related Provisions: Reg. 1103(2a) — Election to include property in Class 8: Reg. 
4600(2)(k) — Qualified property; 4604(2)(j) — Approved project property. 
History: Class 21 amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada 
Gazette, Part Il, November 30, 1994. 


Definitions [Cl. 21]: “amount”, “business” — ITA 248(1); “fiscal period’ — ITA 
249.1; “Minister”, “property”, “taxpayer” — ITA 248(1). 


Class 22 
[Reg. 1100(1)(a)(xvi)] 
Property acquired by the taxpayer after March 16, 1964 and 
(a) before 1988, or 
(b) before 1990 


(i) pursuant to an obligation in writing entered into by the 
taxpayer before June 18, 1987, or 


(ii) that was under construction by or on behalf of the tax- 
payer on June 18, 1987 


that is power-operated movable equipment designed for the purpose 
of excavating, moving, placing or compacting earth, rock, concrete 
or asphalt, except a property included in Class 7. 


Income Tax Regulations, Schedule U 


Related Provisions: Reg. 4600(2)(e) — Qualified property; 4603(a) — Qualified 
construction equipment; 4604(2)(d) — Approved project property; Reg. Sch. IL:Cl. 
38 — Earth-moving equipment acquired after 1987. 

History: Class 22 substituted by P.C. 1989-2464, s. 17, December 14, 1989, Canada 
Gazette, Part Il, January 3, 1990, applicable in respect of property acquired after 1987. 
Class 22 substituted by P.C. 1979-1487, s. 6, May 17, 1979, Canada Gazette, Part II, 
June 13, 1979. 

Definitions [Cl. 22]: “property”, “taxpayer” — ITA 248(1); “writing” — Interpreta- 
tion Act 35(1). 

Interpretation Bulletins: IT-411R: Meaning of “construction”; IT-469R: CCA — 
earth-moving equipment. 


Class 23 — (100 per cent) 
[Reg. 1100(1)(a)(xvii)] 
Property that is 
(a) a leasehold interest or a concession in respect of land granted 
under or pursuant to an agreement in writing with the Canadian 
Corporation for the 1967 World Exhibition where such lease- 


hold interest or concession is to expire not later than June 15, 
1968; 


(b) a building or other structure, including component parts, er- 
ected on land that is the subject matter of a leasehold interest or 
concession described in paragraph (a) where such building or 
other structure, including component parts, is of a temporary na- 
ture and is required by the agreement to be removed not later 
than June 15, 1968; 


(c) a leasehold interest or licence in respect of land granted 
under or pursuant to an agreement in writing with the Expo 86 
Corporation where such leasehold interest or licence is to expire 
not later than January 31, 1987; or 


(d) a building or other structure, including component parts, er- 
ected on land that is the subject matter of a leasehold interest or 
licence described in paragraph (c) where such building or other 
structure, including component parts, is of a temporary nature 
and is required by the agreement to be removed not later than 
January 31, 1987. 

Related Provisions: Reg. 1100(2)(a)(iv) — Half-year rule inapplicable to Class 23 

property. 

History: Paras. (c) and (d) added by P.C. 1984-3995, s. 2, December 13, 1984, Can- 

ada Gazette, Part II, January 9, 1985, applicable in respect of property acquired after 

1983, 

Definitions [Cl. 23]: “building” — Reg 1102(5), (5.1); “property” —ITA 248(1); 

“structure” — Reg 1102(5), (5.1); “writing” — Interpretation Act 35(1). 


Class 24 — (50 per cent) 
[Reg. 1100(1)(t), (ta)] 


Property acquired after April 26, 1965 and before 1971 


(a) that would otherwise be included in Class 2; 3216 O11 8 and 
that 


(i) was acquired primarily for the purpose of preventing, re- 
ducing or eliminating pollution of 


(A) any of the inland, coastal or boundary waters of Can- 
ada, or 


(B) any lake, river, stream, watercourse, pond, swamp or 
well in Canada, 


by industrial waste, refuse or sewage created by operations in 
the course of carrying on a business by the taxpayer or that 
would be created by such operations if the property had not 
been acquired and used, and 


(ii) had not been used for any purpose whatever before it was 
acquired by the taxpayer, 


but not including property acquired for use in the production of 
by-products or the recovery of materials unless the by-products 
are produced from, or the materials are recovered from, materi- 
als that after April 26, 1965, 


(iil) were being discarded as waste by the taxpayer, or 
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(iv) were commonly being discarded as waste by other tax- 
payers who carried on operations of a type similar to the op- 
erations carried on by the taxpayer, 


and property acquired before 1999 


(b) that would otherwise be included in another class in this 
Schedule 


(i) that has not been included by the taxpayer in any other 
class, 


(ii) that had not been used for any purpose whatever before it 
was acquired by the taxpayer, 


(ili) that was acquired by the taxpayer after 1970 primarily 
for the purpose of preventing, reducing or eliminating pollu- 
tion of 


(A) any of the inland, coastal or boundary waters of Can- 
ada, or 


(B) any lake, river, stream, watercourse, pond, swamp or 
well in Canada, 


that is caused, or that, if the property had not been acquired 
and used, would be caused by 


(C) operations carried on by the taxpayer at a site in Can- 
ada at which operations have been carried on by him from 
a time that is before 1974, 


(D) the operation in Canada of a building or plant by the 
taxpayer, the construction of which was either com- 
menced before 1974 or commenced under an agreement 
in writing entered into by him before 1974, or 


(E) the operation of transportation or other movable 
equipment that has been operated by the taxpayer in Can- 
ada (including any of the inland, coastal or boundary wa- 
ters of Canada) from a time that is before 1974, 


or that was acquired by him after May 8, 1972, that would 
otherwise have been property referred to in this subparagraph 
except that 


(F) it was acquired 


(I) for the purpose of gaining or producing income 
from a business by a taxpayer whose business includes 
the preventing, reducing or eliminating of pollution of 
a kind referred to in this subparagraph that is caused or 
that otherwise would be caused primarily by opera- 
tions referred to in clause (C), (D) or (E) carried on by 
other taxpayers (not including persons referred to in 
section 149 of the Act), and 


(II) to be used in a business referred to in subclause (I) 
in the preventing, reducing or eliminating of pollution 
of a kind referred to in this subparagraph, or 


(G) it was acquired 


(1) for the purpose of gaining or producing income 
from a property by a corporation whose principal busi- 
ness is the purchasing of conditional sales contracts, 
accounts receivable, bills of sale, chattel mortgages, 
bills of exchange or other obligations representing part 
or all of the sale price of merchandise or services, the 
lending of money, or the leasing of property, or any 
combination thereof, and 


(II) to be leased to a taxpayer (other than a person re- 

ferred to in section 149 of the Act) to be used by him, 

in an operation referred to in clause (C), (D), (E) or 

(F), in the preventing, reducing or eliminating of pol- 

lution of a kind referred to in this subparagraph, and 
(iv) that has, upon application by the taxpayer to the Minister 
of the Environment, been accepted by that Minister as pro- 
perty the primary use of which is to be the preventing, reduc- 
ing or eliminating of pollution of a kind referred to in subpar- 
agraph (iii), 


Reg. 
Cl. 26 


and for the purposes of paragraphs (a) and (b) 


(c) where a corporation (in this paragraph referred to as the 
“predecessor corporation”) has, as a result of an amalgamation 
within the meaning assigned by subsection 87(1) of the Act, 
merged at any time after 1973 with one or more other corpora- 
tions to form one corporate entity (in this paragraph referred to 
as the “new corporation”), the new corporation shall be deemed 
to be the same corporation as, and a continuation of, the prede- 
cessor corporation; 


(d) where a corporation (in this paragraph referred to as the 
“subsidiary”) has been wound up at any time after 1973 in cir- 
cumstances to which subsection 88(1) of the Act applies, the 
parent (within the meaning assigned by that subsection) shall be 
deemed to be the same corporation as, and a continuation of, the 
subsidiary; and 


(e) this class shall be read without reference to subparagraph 
(b)(@) where paragraph (c) or (d) applies to the taxpayer and the 
property was acquired before 1992. 
Related Provisions: Reg. 1100(2)(a)(iv) — Half-year rule inapplicable to Class 24 
property; Reg. 4600(1)(a), 4600(2)(k) — Qualified property; 4604(1)(a), 4604(2)(j) — 
Approved project property. 
History: The portion of Class 24 between paras. (a) and (b) amended by P.C. 1997- 


1033, s. 8, July 25, 1997, Canada Gazette, Part Il, August 20, 1997, applicable after 
February 21, 1994. 


All that portion of Class 24 following subpara. (b)(iv) added by P.C. 1994-139, s. 24, 
January 27, 1994, Canada Gazette, Part Il, February 9, 1994, applicable to 1974 et seq. 


Those portions of Class 24 preceding subpara. (a)(i) and following subpara. (a)(iii) and 
preceding subpara. (b)(i) substituted by P.C. 1979-1487, s. 7, May 17, 1979, Canada 
Gazette, Part II, June 13, 1979. 


All that portion of para. (b) preceding subpara. (i) and subpara. (b)(iv) substituted by 
P.C. 1978-345, s. 1, February 9, 1978, Canada Gazette, Part II, February 22, 1978, 
effective on and after January 1, 1978. 

Definitions [Cl. 24]: “building” — Reg 1102(5), (5.1); “business” —ITA 248(1): 
“Canada” — ITA 255, Interpretation Act 35(1); “class” — Reg. 1102 (1)-(3), (14), 
(14.1); “corporation” —ITA 248(1), Interpretation Act 35(1); “Minister? —ITA 
248(1); “new corporation” — Reg. Sch. II Cl. 24(c); “person” — ITA 248(1); “prede- 
cessor corporation” — Reg. Sch. II Cl. 24(c); “property” —ITA 248(1); “subsidi- 
ary” — Reg. Sch. II Cl. 24(d); “taxpayer” —ITA 248(1); “writing” — Interpretation 
Act 35(1). 


Interpretation Bulletins: IT-336R: Pollution control property (archived). 


Class 25 — (100 per cent) 
[Reg. 1100(1)(a)(xviii)] 


Property that would otherwise be included in another class in this 
Schedule that is property acquired by the taxpayer 


(a) before October 23, 1968, or 


(b) after October 22, 1968 and before 1974, where the acquisi- 
tion of the property may reasonably be regarded as having been 
in fulfilment of an obligation undertaken in an agreement made 
in writing before October 23, 1968 and ratified, confirmed or 
adopted by the legislature of a province by a statute that came 
into force before that date, 


if the taxpayer was, on October 22, 1968, a corporation, commis- 
sion or association to which, on the assumption that October 22, 
1968 was in its 1969 taxation year, paragraph 62(1)(c) of the former 
Act (within the meaning assigned by paragraph 8(b) of the Jncome 
Tax Application Rules), 


(c) would not apply; and 


(d) would have applied but for subparagraph (i) or (ii) of that 
paragraph. 


Definitions [Cl. 25]: “class” — Reg. 1102 (1)-(3), (14), (14.1); “corporation” — ITA 
248(1), Interpretation Act 35(1); “legislature” — /nterpretation Act 35(1)* legislative 
assembly”; “property” — ITA 248(1); “province” — Interpretation Act 35(1); “taxa- 
tion year’—ITA 249; “taxpayer? —ITA 248(1); “writing” — Jnterpretation Act 
35(1). 


Class 26 — (5 per cent) 
[Reg. 1100(1)(a)(xix)] 
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Property that is 
(a) a catalyst; or 
(b) deuterium enriched water (commonly known as “heavy 
water”) acquired after May 22, 1979. 
History: Class 26 amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada 
Gazette, Part Il, November 30, 1994. 


Class 26 and rate substituted by P.C. 1979-1488, s. 3, May. 17, 1979, Canada Gazette, 
Part II, June 13, 1979. 


Definitions [CI. 26]: “property” — ITA 248(1). 


Class 27 — (50 per cent) 
[Reg. 1100(1)(0), (ta)] 


Property acquired before 1999 that would otherwise be included in 
another Class in this Schedule 


(a) that has not been included by the taxpayer in any other class; 


(b) that had not been used for any purpose whatever before it 
was acquired by the taxpayer; 


(c) that was acquired by the taxpayer after March 12, 1970 pri- 
marily for the purpose of preventing, reducing or eliminating air 
pollution by 


(i) removing particulate, toxic or injurious materials from 
smoke or gas, or 


(ii) preventing the discharge of part or all of the smoke, gas 
or other air pollutant, 


that is discharged or that, if the property had not been acquired 
and used, would be discharged into the atmosphere as a result of 


(iii) operations carried on by the taxpayer at a site in Canada 
at which operations have been carried on by him from a time 
that is before 1974, 


(iv) the operation in Canada of a building or plant by the tax- 
payer, the construction of which was either commenced 
before 1974 or commenced under an agreement in writing 
entered into by him before 1974, or 


(v) the operation of transportation or other movable equip- 
ment that has been operated by the taxpayer in Canada (in- 
cluding any of the inland, coastal or boundary waters of Can- 
ada) from a time that is before 1974, 


or that was acquired by him after May 8, 1972, that would other- 
wise have been property referred to in this paragraph except that 


(vi) it was acquired 


(A) for the purpose of gaining or producing income from 
a business by a taxpayer whose business includes the 
preventing, reducing or eliminating of air pollution that is 
caused or that otherwise would be caused primarily by 
operations referred to in subparagraphs (ili), (iv) or (v) 
carried on by other taxpayers (not including persons re- 
ferred to in section 149 of the Act), and 


(B) to be used in a business referred to in clause (A) in 
the preventing, reducing or eliminating of air pollution in 
a manner referred to in this paragraph, or 


(vii) it was acquired 


(A) for the purpose of gaining or producing income from 
a property by a corporation whose principal business is 
the purchasing of conditional sales contracts, accounts re- 
ceivable, bills of sale, chattel mortgages, bills of ex- 
change or other obligations representing part or all of the 
sale price of merchandise or services, the lending of 
money, or the leasing of property, or any combination 
thereof, and 


(B) to be leased to a taxpayer (other than a person re- 
ferred to in section 149 of the Act) to be used by him, in 
an operation referred to in subparagraph (iii), (iv), (v) or 
(vi), in the preventing, reducing or eliminating of air pol- 
lution in a manner referred to in this paragraph; and 


Income Tax Regulations, Schedule I 


(d) that has, upon application by the taxpayer to the Minister of 
the Environment, been accepted by that Minister as property the 
primary use of which is to be the preventing, reducing or elimi- 
nating of air pollution in a manner referred to in paragraph (c); 


and for the purposes of paragraphs (a) to (d), 


(e) where a corporation (in this paragraph referred to as the 
“predecessor corporation”) has, as a result of an amalgamation 
within the meaning assigned by subsection 87(1) of the Act, 
merged at any time after 1973 with one or more other corpora- 
tions to form one corporate entity (in this paragraph referred to 
as the “new corporation”), the new corporation shall be deemed 
to be the same corporation as, and a continuation of, the prede- 
cessor corporation; 


(f) where a corporation (in this paragraph referred to as the “sub- 
sidiary”) has been wound up at any time after 1973 in circum- 
stances to which subsection 88(1) of the Act applies, the parent 
(within the meaning assigned by that subsection) shall be 
deemed to be the same corporation as, and a continuation of, the 
subsidiary; and 


(g) this class shall be read without reference to paragraph (a) 
where paragraph (e) or (f) applies to the taxpayer and the pro- 
perty was acquired before 1992. 


Related Provisions: Reg. 1100(2)(a)(iv) — Half-year rule inapplicable to Class 27 
property; Reg. 4600(1)(a), 4600(2)(k) — Qualified property; 4604(1)(a), 4604(2)qG) — 
Approved project property. 

History: The opening words of Class 27 amended by P.C. 1997-1033, s. 9, July 25, 
1997, Canada Gazette, Part II, August 20, 1997, applicable after February 21, 1994. 


That portion of Class 27 following para. (d) added by P.C. 1994-139, s. 25, January 27, 
1994, Canada Gazette, Part II, February 9, 1994, applicable to 1974 et seq. 


That portion of Class 27 preceding para. (a) substituted by P.C. 1979-1487, s. 8, May 
17, 1979, Canada Gazette, Part I, June 13, 1979. 


All that portion of Class 27 preceding para. (a) and para (d) substituted by P.C. 1978- 
345, s. 2, February 9, 1978, Canada Gazette, Part Il, February 22, 1978, effective on 
and after January 1, 1978. 

Definitions [Cl. 27]: “building” — Reg 1102(5), (5.1); “business” —ITA 248(1); 
“Canada” — ITA 255, Interpretation Act 35(1); ‘class’ — Reg. 1102 (1)-(3), (14), 
(14.1); “corporation” —ITA 248(1), Interpretation Act 35(1); “Minister” — ITA 
248(1); “new corporation” — Reg. Sch. II Cl. 27(e); “person” — ITA 248(1); “prede- 
cessor corporation” — Reg. Sch. II Cl. 27(e); “property” —ITA 248(1); “subsidi- 
ary” — Reg. Sch. II Cl. 27(f); “taxpayer” —ITA 248(1);. “writing” — Interpretation 
Act 35(1). 


Interpretation Bulletins: IT-336R: Pollution control property (archived). 


Class 28 — (30 per cent) 
[Reg. 1100(1)(a)(xx), 1100(1)(w), (zc)(i)(H)] 


Property situated in Canada that would otherwise be included in an- 
other class in this Schedule that 


(a) was acquired by the taxpayer 
(i) before 1988, or 
(ii) before 1990 


(A) pursuant to an obligation in writing entered into by 
the taxpayer before June 18, 1987, 


(B) that was under construction by or on behalf of the tax- 
payer on June 18, 1987, or 


(C) that is machinery or equipment that is a fixed and in- 
tegral part of a building, structure, plant facility or other 
property that was under construction by or on behalf of 
the taxpayer on June 18, 1987, 


and that 
(b) was acquired by the taxpayer principally for the purpose of 


gaining or producing income from one or more mines operated 
by the taxpayer and situated in Canada and each of which 


(i) came into production in reasonable commercial quantities 
after November 7, 1969, or 
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(ii) was the subject of a major expansion after November 7, 
1969 


(A) whereby the greatest designed capacity, measured in 
weight of input of ore, of the mill that processed the ore 
from the mine was not less than 25% greater in the year 
following the expansion than it was in the year preceding 
the expansion, or 


(B) where in the one-year period preceding the expansion, 


(1) the Minister, in consultation with the Minister of 
Natural Resources, determines that the greatest de- 
signed capacity of the mine, measured in weight of 
output of ore, immediately after the expansion was not 
less than 25% greater than the greatest designed ca- 
pacity of the mine immediately before the expansion, 
and 


(II) either 
1. no mill processed the ore from the mine at any 
time, or 
2. the mill that processed the ore from the mine 
processed other ore, 


(c) was acquired by the taxpayer 
(i) after November 7, 1969, 


(ii) before the coming into production of the mine or the 
completion of the expansion of the mine referred to in sub- 
paragraph (b)(i) or (ii), as the case may be, and 

(iil) in the case of a mine that was the subject of a major 
expansion described in subparagraph (b)(ii), in the course of 
and principally for the purposes of the expansion, 


(d) had not, before it was acquired by the taxpayer, been used 
for any purpose whatever by any person with whom the taxpayer 
was not dealing at arm’s length, and 


(e) is any of the following, namely, 


(i) property that was acquired before the mine came into pro- 
duction and that would, but for this class, be included in 
Class 10 by virtue of paragraph (g), (k), (1) or (r) of that class 
or would have been so included in that class if it had been 
acquired after the 1971 taxation year, 


(ii) property that was acquired before the mine came into 
production and that would, but for this class, be included in 
Class 10 by virtue of paragraph (m) of that class, or 


(iii) property that was acquired after the mine came into pro- 
duction and that would, but for this class, be included in 
Class 10 by virtue of paragraph (g), (kK), (1) or (©) of that 
class, 


or that would be described in paragraphs (b) to (e) if in those 
paragraphs each reference to a “mine” were read as a reference to a 
“mine that is a location in a bituminous sands deposit, oil sands 
deposit or oil shale deposit from which material is extracted”, and 
each reference to “‘after November 7, 1969” were read as “before 
November 8, 1969”. 

Related Provisions: Reg. 1101(4a), (4b) — Separate class for certain property under 
Class 20; Reg. 1104(5), (6.1) — Income from a mine; Reg. 1104(7) — Extended mean- 
ing of “mine”; Reg. 1104(8.1) — Production in paras. (c) and (e) means production in 
reasonable. commercial quantities; Reg. 1205(1)(c) Earned depletion base — 
1206(1)“bituminous sands equipment”; Reg. 4600(1)(b), 4600(2)G) — Qualified pro- 
perty; Reg. 4601(a)(vi) — Qualified transportation equipment; Reg. 4604(2)(1) — Ap- 
proved project property. 

History: Cls. (b(ii)(A) and (B) amended by P.C. 2000-1331, subsec. 5(2), August 23, 
2000, Canada Gazette, Part Il, September 13, 2000, applicable to expansions com- 
mencing after September 13, 2000. 

Subpara. (b)(ii) substituted by P.C. 1994-139, s. 26, January 27, 1994, Canada Gazette, 
Part II, February 9, 1994, applicable to expansions of mines commencing after June 18, 
1987, 

Class 28 substituted by P.C. 1989-2464, s. 18, December 14, 1989, Canada Gazette, 
Part II, January 3, 1990, applicable in respect of property acquired after 1987, 
Subpara. (d)(iii) substituted by P.C. 1980-3279, s. 5, December 4, 1980, Canada Ga- 
zette, Part Il, December 24, 1980, effective in respect of property acquired after De- 
cember 11, 1979. 
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Subparas. (d)(ii), (iii) substituted for subpara. (ii) by P.C. 1978-344, s. 8, February 9, 
1978, Canada Gazette, Part II, February 22, 1978, effective after March 31, 1977. 
Definitions [Cl. 28]: “arm’s length’—ITA 251(1); “bituminous sands” — ITA 
248(1); “building” — Reg 1102(5), (5.1); “Canada” —ITA 255, Interpretation Act 
35(1); “class” —Reg. 1102 (1)-(3), (14), (14.1); “income from a mine” — Reg. 
1104(5), (6.1)(a); “mine” — Reg. 1104(7)(a); “Minister”, “person” —ITA 248(1); 
“production” — Reg. 1104(8.1); “property’—ITA 248(1);  ‘‘structure”” — Reg 
1102(5), (5.1); “taxation year” — ITA 249; “taxpayer” — ITA 248(1); “writing” — [n- 
terpretation Act 35(1). 


Class 29 — (50 per cent) 
[Reg. 1100(1)(t), (ta)] 
Property not included in Class 41 because of paragraph (c) or (d) of 


that Class that would otherwise be included in another class in this 
Schedule 


(a) that is property manufactured by the taxpayer, the manufac- 
ture of which was completed by him after May 8, 1972, or other 
property acquired by the taxpayer after May 8, 1972, 


(i) to be used directly or indirectly by him in Canada prima- 
rily in the manufacturing or processing of goods for sale or 
lease, or 

(ii) to be leased, in the ordinary course of carrying on a busi- 
ness in Canada of the taxpayer, to a lessee who can reasona- 
bly be expected to use, directly or indirectly, the property in 
Canada primarily in Canadian field processing carried on by 
the lessee or in the manufacturing or processing by the lessee 
of goods for sale or lease, if the taxpayer is a corporation 
whose principal business is 


(A) leasing property, 
(B) manufacturing property that it sells or leases, 
(C) the lending of money, 


(D) the purchasing of conditional sales contracts, ac- 
counts receivable, bills of sale, chattel mortgages, bills of 
exchange or other obligations representing part or all of 
the sale price of merchandise or services, or 
(E) selling or servicing a type of property that it also 
leases, 
or any combination thereof, unless use of the property by the 
lessee commenced before May 9, 1972; 


(b) that is 
(i) property that, but for this class, would be included in 
Class 8, except railway rolling stock or a property described 
in paragraph (j) of Class 8, 
(ii) an oil or water storage tank, 
(iii) a powered industrial lift truck, 
(iv) electrical generating equipment described in Class 9, or 
(v) property described in paragraph (b) or (f) of Class 10; and 
(c) that is property acquired by the taxpayer 
(i) before 1988, or 
(ii) before 1990 
(A) pursuant to an obligation in writing entered into by 
the taxpayer before June 18, 1987, 
(B) that was under construction by or on behalf of the tax- 
payer on June 18, 1987, or 
(C) that is machinery or equipment that is a fixed and in- 
tegral part of a building, structure, plant facility or other 
property that was under construction by or on behalf of 
the taxpayer on June 18, 1987. 
Related Provisions: Reg. 1100(2)(a)(iv) — Half-year rule inapplicable to Class 29 
property; Reg. 1104(9), 4600(2)(k) — Definition of manufacturing or processing; 
4604(2)(j) — Approved project property; Reg. Sch. Il Cl. 39. 
History: The opening words of Class 29 of Schedule Il, and the portion of subpara. 
(a)(ii) before cl. (A), amended by P.C. 1999-629, s. 14, April 15, 1999, Canada Ga- 
zerte, Part Il, April 28, 1999, applicable to taxation years that begin after 1996, 
Para. (c) added by P.C. 1989-2464, s. 19, December 14, 1989, Canada Gazette, Part II, 
January 3, 1990, applicable in respect of property acquired after 1987, 
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Selected Cases [Cl. 29]: Donohue Normick Inc. v. Canada, [1995] E.T.C. 2158; 96 
DTC 6061 (FCA) (Classification depends on expectation of use of item). 
Definitions [Cl. 29]: “building” — Reg 1102(5), (5.1); “business” — ITA 248(1); 
“Canada” —ITA 255, Interpretation Act 35(1); “Canadian field processing” — ITA 
248(1); “carrying on a business in Canada” — ITA 253; “class” — Reg. 1102 (1)-(3), 
(14), (14.1); “corporation” — ITA 248(1), Interpretation Act 35(1); “manufacturing or 
processing” — Reg. 1104(9); “property” —ITA 248(1); “structure” — Reg 1102(5), 
(5.1); “taxpayer” —ITA 248(1); “writing” -— Interpretation Act 35(1). 
Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of manufactur- 
ing and processing machinery and equipment; IT-283R2: CCA — Videotapes, video- 
tape cassettes, films, computer software and master recording media (archived); IT- 
411R: Meaning of “construction”. 


Class 30 — (40 per cent) 
[Reg. 1100(1)(a)(xxi)] 
Property that is an unmanned telecommunication spacecraft de- 
signed to orbit above the earth and acquired by the taxpayer 


(a) before 1988, or 
(b) before 1990 


(i) pursuant to an obligation in writing entered into by the 
taxpayer before June 18, 1987, or 


(ii) that was under construction by or on behalf of the tax- 
payer before June 18, 1987. 


Related Provisions: Reg. 1101(S5a) — Separate class. 


History: Class 30 substituted by P.C. 1989-2464, s. 20, December 14, 1989, Canada 
Gazette, Part Il, January 3, 1990, applicable in respect of property acquired after 1987. 
Definitions [Cl. 30]: “property”, “taxpayer” — ITA 248(1); “writing” — Interpreta- 
tion Act 35(1). 


Class 31 — (5 per cent) 
[Reg. 1100(1)(a)(xx1i)] 


Property that is a multiple-unit residential building in Canada that 
would otherwise be included in Class 3 or Class 6 and in respect of 
which 


(a) a certificate has been issued by Canada Mortgage and Hous- 
ing Corporation certifying 
(i) in respect of a building that would otherwise be included 


in Class 3, that the installation of footings or any other base 
support of the building was commenced 


(A) after November 18, 1974 and before 1980, or 
(B) after October 28, 1980 and before 1982, 
as the case may be, and 


(ii) in respect of a building that would otherwise be included 
in Class 6, that the installation of footings or any other base 
support of the building was commenced after December 31, 
1977 and before 1979, 


and that, according to plans and specifications for the building, 
not less than 80 per cent of the floor space will be used in pro- 
viding self-contained domestic establishments and related park- 
ing, recreation, service and storage areas; 


(b) not more than 20 per cent of the floor space is used for any 
purpose other than the purposes referred to in paragraph (a); 


(c) the certificate referred to in paragraph (a) was issued on or 
before the later of 


(i) December 31, 1981, and 


(ii) the day that is 18 months after the day on which the in- 
stallation of footings or other base support of the building 
was commenced; and 


(d) the construction of the building proceeds, after 1982, without 
undue delay, taking into consideration acts of God, labour dis- 
putes, fire, accidents or unusual delay by common carriers or 
suppliers of materials or equipment; 

and that was acquired by the taxpayer 


(e) before June 18, 1987, or 


Income Tax Regulations, Schedule II 


(f) after June 17, 1987 pursuant to 


(i) an obligation in writing entered into by the taxpayer 
before June 18, 1987, or 


(ii) the terms of a prospectus, preliminary prospectus, regis- 
tration statement, offering memorandum or notice required to 
be filed with a public authority in Canada and filed before 
June 18, 1987 with that public authority. 
Related Provisions: Reg. 1101(5b) — Separate class where property cost $50,000 
or more. 
History: All that portion of Class 31 following para. (d) added by P.C. 1989-2464, s. 
21, December 14, 1989, Canada Gazette, Part I, January 3, 1990, applicable in respect 
of property acquired after June 18, 1987. 


Para. (d) substituted by P.C. 1982-3667, December 2, 1982, Canada Gazette, Part Il, 
December 22, 1982. 


All that portion of para. (a) preceding subpara. (ii) substituted, paras. (c), (d) added by 
P.C. 1981-733, s. 3, March 19, 1981, Canada Gazette, Part II, April 8, 1981, effective 
commencing October 29, 1980. 


Subpara. (a)(i) substituted by P.C. 1979-1487, s. 9, May 17, 1979, Canada Gazette, 
Part II, June 13, 1979, effective January 1, 1979. 


Class 31 substituted by P.C. 1978-345, s. 3, February 9, 1978, Canada Gazette, Part II, 
February 22, 1978, effective on and after January 1, 1978. 

Selected Cases [Cl. 31]: Blouin v. Canada, [1995] 2 C.T.C. 412 (FCTD) (Even 
certificate obtained by fraud is binding upon Minister). 

Definitions [Cl. 31]: “building” — Reg 1102(5), (5.1); “Canada” — ITA 255, Inter- 
pretation Act 35(1); “month” — Interpretation Act 35(1); “property” —ITA 248(1); 
“related” — ITA 251(2)-(6); “self-contained domestic establishment’, “taxpayer — 
ITA 248(1); “writing” — Interpretation Act 35(1). 

Interpretation Bulletins: IT-195R4: Rental property —CCA restrictions; IT- 
367R3: CCA — multiple-unit residential buildings (archived). 


Forms: TX87: Application for a copy of a MURB certificate. 


Class 32 — (10 per cent) 
[Reg. 1100(1)(a)(xxiii)] 
Property that is a multiple-unit residential building in Canada that 
would otherwise be included in Class 6 if the reference to “1979” in 
subparagraph (a)(vili) of that Class were read as a reference to 
“1980”, and in respect of which 


(a) a certificate has been issued by Canada Mortgage and Hous- 
ing Corporation certifying 
(i) that the installation of footings or any other base support 


of the building was commenced after November 18, 1974 
and before 1978, and 


(ii) that, according to plans and specifications for the build- 
ing, not less than 80% of the floor space will be used in pro- 
viding self-contained domestic establishments and related 
parking, recreation, service and storage areas; and 
(b) not more than 20 per cent of the floor space is used for any 
purpose other than the purposes referred to in subparagraph 
(a)(ii). 


History: All that portion of Class 32 preceding para. (a) substituted by P.C. 1978- 
3768, s. 4, December 14, Canada Gazette, Part Il, December 27, 1978, effective Janu- 
ary 1, 1979. 


Definitions [Cl. 32]: “building” — Reg 1102(5), (5.1); “Canada” — ITA 255, Inter- 
pretation Act 35(1); “property” — ITA 248(1); “related” — ITA 251(2)-(6); “‘self-con- 
tained domestic establishment’? — ITA 248(1). 


Interpretation Bulletins: IT-195R4: Rental property —CCA restrictions; IT- 
367R3: CCA — multiple-unit residential buildings (archived); . 


Forms: TX87: Application for a copy of a MURB certificate. 


Class 33 — (15 per cent) 
[Reg. 1100(1)(a)(xxiv)] 
Property that is a timber resource property. 


Definitions [Cl. 33]: “property” — ITA 248(1); “timber resource property” — ITA 
13(21), 248(1). 


Interpretation Bulletins: IT-481: Timber resource property and timber limits. 


Class 34 — (50 per cent) 
[Reg. 1100(1)(), (ta)] 
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Cl. 34 — (50 per cent) 


Property that would otherwise be included in Class 1, 2 or 8 


(a) that is 
(1) electrical generating equipment, 
(ii) production equipment and pipelines of a distributor of 
heat, 
(ili) steam generating equipment that was acquired by the 
taxpayer primarily for the purpose of producing steam to op- 
erate property described in subparagraph (i), or 
(iv) an addition to a property described in subparagraph (i), 
(ii) or (111), 

but not including buildings or other structures, 

(b) that was acquired by the taxpayer after May 25, 1976, 

(c) that 


(i) was acquired by the taxpayer for use by him in a business 
carried on in Canada, or 


(i) is to be leased by the taxpayer to a lessee for use by the 
lessee in Canada, and 


(d) that is property in respect of which a certificate has been 
issued 


(i) before December 11, 1979 by the Minister of Industry, 
Trade and Commerce certifying that the property is part of a 
plan designed to 


(A) produce heat derived primarily from the consumption 
of wood wastes or municipal wastes, 


(B) produce electrical energy by the utilization of fuel 
that is petroleum, natural gas or related hydrocarbons, 
coal, coal gas, coke, lignite or peat (in this clause referred 
to as “fossil fuel”), wood wastes or municipal wastes, or 
any combination thereof, if the consumption of fossil fuel 
(expressed as the high heat value of the fossil fuel), if 
any, chargeable to electrical energy on an annual basis in 
respect of the property is no greater than 7,000 British 
Thermal Units per kilowatt-hour of electrical energy pro- 
duced, or 


(C) recover heat that is a by-product of an industrial pro- 
cess, or 


(ii) after December 10, 1979 by the Minister of Energy, 
Mines and Resources certifying that the property is part of a 
plan designed to 


(A) produce heat derived primarily from the consumption 
of natural gas, coal, coal gas, lignite, peat, wood wastes or 
municipal wastes, or any combination thereof, 


(B) produce electrical energy by the utilization of fuel 
that is petroleum, natural gas or related hydrocarbons, 
coal, coal gas, coke, lignite or peat (in this clause referred 
to as “fossil fuel’), wood wastes or municipal wastes, or 
any combination thereof, if the consumption of fossil fuel 
(expressed as the high heat value of the fossil fuel), if 
any, chargeable to electrical energy on an annual basis in 
respect of the property is no greater than 7,000 British 
Thermal Units per kilowatt-hour of electrical energy pro- 
duced, or 

(C) recover heat that is a by-product of an industrial 
process, 


and property that was acquired by the taxpayer after December 10, 
1979 (other than property described in paragraph (a)) and would 
otherwise be included in another Class in this Schedule 


(e) that is 
(i) active solar heating equipment including solar collectors, 
solar energy conversion equipment, storage equipment, con- 
trol equipment, equipment designed to interface solar heating 
equipment with other heating equipment, and solar water 
heaters, used to 
(A) heat a liquid or air to be used directly in the course of 
manufacturing or processing, 
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(B) provide space heating when installed in a new build- 
ing or other new structure at the time of its original con- 
struction where that construction commenced after De- 
cember 10, 1979, or 


(C) heat water for a use other than a use described in 
clause (A) or (B), 


(i) a hydro electric installation of a producer of hydro elec- 
tric energy with a planned maximum generating capacity not 
exceeding 15 megawatts upon completion of site develop- 
ment that is the generating equipment and plant (including 
structures) of that producer including a canal, a dam, a dyke, 
an overflow spillway, a penstock, a powerhouse complete 
with generating equipment and other equipment ancillary 
thereto, control equipment, fishways or fish bypasses and 
transmission equipment, except distribution equipment and a 
property included in Class 10 or 17, 


(ii) heat recovery equipment that is designed to conserve en- 
ergy or reduce the requirement to acquire energy by ex- 
tracting and reusing heat from thermal waste including con- 
densers, heat exchange equipment, steam compressors used 
to upgrade low pressure steam, waste heat boilers and ancil- 
lary equipment such as control panels, fans, instruments or 
pumps, 

(iv) an addition or alteration to a hydro electric installation 
described in subparagraph (ii) that results in a change in gen- 
erating capacity if the new maximum generating capacity at 
the hydro electric installation does not exceed 15 megawatts, 
or 

(v) a fixed location device acquired after February 25, 1986, 
that is a wind energy conversion system designed to produce 
electrical energy, consisting of a wind-driven turbine, gener- 
ating equipment and related equipment, including control and 
conditioning equipment, support structures, a powerhouse 
complete with equipment ancillary thereto, and transmission 
equipment, but not including distribution equipment, equip- 
ment designed to store electrical energy or property included 
in Class 10 or 17, 


(f) that 


(i) was acquired by the taxpayer for use by him for the pur- 
pose of gaining or producing income from a business carried 
on in Canada or from property situated in Canada, or 


(ii) is to be leased by the taxpayer to a lessee for use by the 
lessee in Canada, and 


(g) that is property in respect of which a certificate has been is- 
sued by the Minister of Energy, Mines and Resources, 


but not including 


(h) property in respect of which a certificate issued under para- 
graph (d), (g) has been revoked pursuant to subsection 1104(11), 


(i) property that had been used before it was acquired by the 
taxpayer unless the property had previously been included in 
Class 34 for the purpose of computing the income of the person 
from whom it was acquired, 
(J) property acquired by the taxpayer after February 21, 1994 
other than 
(i) property acquired by the taxpayer 
(A) pursuant to an agreement of purchase and sale in writ- 
ing entered into by the taxpayer before February 22, 
1994, 
(B) in order to satisfy a legally binding obligation entered 
into by the taxpayer in writing before February 22, 1994 
to sell electricity to a public power utility in Canada, 
(C) that was under construction by or on behalf of the tax- 
payer on February 22, 1994, or 
(D) that is machinery or equipment that is a fixed and in- 
tegral part of a building, structure or other property that 
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was under construction by or on behalf of the taxpayer on 
February 22, 1994, and 


(ii) property acquired by the taxpayer before 1996 


(A) pursuant to an agreement of purchase and sale in writ- 
ing entered into before 1995 to acquire the property from 
a person or partnership in circumstances where 


(I) the property was part of a project that was under 
construction by the person or partnership on February 
22, 1994, and 


(ID) it is reasonable to conclude, having regard to all of 
the circumstances, that the person or partnership con- 
structed the project with the intention of transferring 
all or part of the project to another taxpayer after com- 
pletion, or 


(B) pursuant to an agreement in writing entered into 
before 1995 by the taxpayer with a person or partnership 
where the taxpayer agrees to assume a legally binding ob- 
ligation entered into by the person or partnership before 
February 22, 1994 to sell electricity to a public power 
utility in Canada, or 


(k) property in respect of which a certificate has not been issued 
under paragraph (d) or (g) before the time that is the later of 


(i) the end of 1995, and 


(ii) 2 years after the property is acquired by the taxpayer or, 
where the property is property acquired in circumstances to 
which paragraph (j) applies, 2 years after substantial comple- 
tion of the property. 
Related Provisions: Reg. 1100(2)(a)(iv) — Half-year rule inapplicable to Class 34 
property; Reg. 1100(24), (25) — Limitation on deduction for specified energy pro- 
perty; Reg. 1104(11) — Revocation of certificate; Reg. 4600(2)(k) — Qualified pro- 
perty; Reg. 4604(2)(j) — Approved project property. 
History: Paras. (j) and (k) added to Class 34 by P.C. 1997-1033, s. 10, July 25, 1997, 
Canada Gazette, Part II, August 20, 1997, applicable after February 21, 1994. 
That portion of Class 34 preceding para. (a) substituted by P.C. 1989-2464, s. 22, De- 
cember 14, 1989, Canada Gazette, Part I, January 3, 1990, applicable in respect of 
property acquired after 1987. 
Subpara. (e)(v) added by P.C. 1987-2354, November 26, 1987, Canada Gazette, Part 
II, December 9, 1987. 
Para. (b), subparas. (c)(ii), (f)(i1), cl. (e)~)(B), and that portion following para. (d) and 
preceding para. (e) substituted by P.C. 1985-2673, s. 2, August 28, 1985, Canada Ga- 
zette, Part II, September 18, 1985. 


Cls. (d)(i)(C), (1i)(C) substituted by P.C. 1984-2044, subsecs. 3(2), (4), June 14, 1984, 
Canada Gazette, Part II, June 27, 1984. 

Subpara. (a)(iv) added, paras. (b)-(f) substituted, paras. (g)-(i) added by P.C. 1980- 
3323, s. 2, December 4, 1980, Canada Gazette, Part Il, December 24, 1980; paras. 
(b)-(i) effective December 11, 1979. 

Para. (b) and subpara. (c)(ii) substituted by P.C. 1980-327, February 1, 1980, Canada 
Gazette, Part Il, February 13, 1980, effective January 1, 1980. 

Definitions [Cl. 34]: “building” — Reg 1102(5), (5.1); “business” —ITA 248(1); 
“Canada” —ITA 255, Interpretation Act 35(1); “fossil fuel” — Reg. Sch. I Cl. 
34(d)()(B), (ii)(B); “Minister” —ITA 248(1); “person”, “property” —ITA 248(1); 
“related” — ITA 251(2)+(6); “structure” —Reg 1102(5), (5.1); “taxpayer” — ITA 
248(1); “writing” — Interpretation Act 35(1). 


Class 35 — (7 per cent) 
[Reg. 1100(1)(a)(xxv), 1100(1)(z.1b), 1100(1)(z.1c), 
1100(1)(ze)G)(1)] 
Property not included in any other class that is 
(a) a railway car acquired after May 25, 1976; or 


(b) a rail suspension device designed to carry trailers that are 
designed to be hauled on both highways and railway tracks. 
Related Provisions: Reg. 1100(1)(z.lc) — Additional CCA for railway common 
carriers; Reg. 1100(1.13)(a)(viit) — Exclusion from specified leasing property rules; 
Reg. 1101(5d)-(Sd.2) — Separate. classes; Reg. 1103(2i) — Election to include Class 

7(h) property in Class 35. 

History: Class 35 substituted by P.C. 1994-139, s. 27, January 27, 1994, Canada Ga- 
zette, Part Il, February 9, 1994, applicable to property acquired after December 23, 
1991, other than property acquired by a taxpayer before 1993 


(a) pursuant to an agreement in writing entered into before December 24, 1991: or 


Income Tax Regulations, Schedule II 


(b) that was under construction by or on behalf of the taxpayer on December 23, 
1991. 
Definitions [Cl. 35]: “class” — Reg. 1102 (1)+(3), (14), (14.1); “property” — ITA 
248(1). 


Class 36 


Property acquired after December 11, 1979 that is deemed to be 
depreciable property by virtue of paragraph 13(5.2)(c) of the Act. 
Related Provisions: Reg. 1101(5g) — Separate class. 

History: Class 36 added by P.C. 1982-599, subsec. 6(2), February 25, 1982, Canada 
Gazette, Part I], March 10, 1982, applicable in respect of property acquired after De- 
cember 11, 1979. 

Definitions [Cl. 36]: “depreciable property’ — ITA 13(21), 248(1); “property” — 
ITA 248(1). 


Class 37 — (15 per cent) 
[Reg. 1100(1)(a)(xxvi)] 


Property that would otherwise be included in another class in this 
Schedule that is property used in connection with an amusement 
park, including 
(a) land improvements (other than landscaping) for or in support 
of park activities, including 


(i) roads, sidewalks, parking areas, storage areas, or similar 
surface constructions, and 


(ii) canals, 
(b) buildings (other than warehouses, administration buildings, 
hotels or motels), structures and equipment (other than automo- 
tive equipment), including 

(i) rides, attractions and appurtenances associated with a ride 

or attraction, ticket booths and facades, 


(ii) equipment, furniture and fixtures, in or attached to a 
building included in this class, 


(111) bridges, and 
(iv) fences or similar perimeter structures, and 


(c) automotive equipment (other than automotive equipment de- 
signed for use on highways or streets), 


and property not included in another class in this Schedule that is a 
waterway or a land improvement (other than landscaping, clearing 
or levelling land) used in connection with an amusement park. 
Related Provisions: Reg. 1103(2b) — Election to include earlier property in Class 
37; Reg. 1104(12)— Meaning of “amusement park”; Reg: 1104(12); 4604(1)(a), 
4604(2)(k) — Approved project property. 

History: Class 37 added by P.C. 1982-599, subsec. 6(2), February 25, 1982, Canada 
Gazette, Part Il, March 10, 1982. 

Definitions [Cl. 37]: “amusement park” — Reg. 1104(12); “associated’»— ITA 256; 
“building” — Reg 1102(5), (5.1); “class” — Reg. 1102 (1)-(3), (14), (14.1); “pro- 
perty” — ITA 248(1); “structure” — Reg 1102(5), (5.1). 


Class 38 
[Reg. 1100(1)(zd)] 


Property not included in Class 22 but that would otherwise be in- 
cluded in that class if that class were read without reference to 
paragraphs (a) and (b) thereof. 

Related Provisions: Reg. 1101(51)— Election for 
4600(2)(e) — Qualified property; 4603(a) — Qualified 
4604(2)(d) — Approved project property. 

History: Class 38 added by P.C. 1989-2464, s. 23, December 14, 1989, Canada Ga- 
zette, Part II, January 3, 1990, applicable in respect of property acquired after 1987. 


Definitions [Cl. 38]: “class” — Reg. 1102 (1)-(3), (14), (14.1); “property” — ITA 
248(1). 


separate class; Reg. 
construction equipment; 


Interpretation Bulletins: IT-411R: Meaning of “contruction”; IT-469R: CCA — 
Earth-moving equipment. 


Class 39 
[Reg. 1100(1)(ze)] 


Property acquired after 1987 and before February 26, 1992 that is 
not included in Class 29, but that would otherwise be included in 
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Cl. 41 — (25 per cent) Cl. 41(b)(iii) 


that Class if that Class were read without reference to subpara- 
graphs (b)(iii) and (v) and paragraph (c) thereof. 

Related Provisions: Reg. 1104(9); 4600(2)(k) — Qualified property; 4604(2)(j) — 
Approved project property; Sch. II:Cl. 43. 


History: Class 39 substituted by P.C. 1994-230, s. 10, February 10, 1994, Canada 
Gazette, Part II, February 23, 1994, applicable to property acquired after February 25, 
1992. 


Class 39 added by P.C. 1989-2464, s. 23, December 14, 1989, Canada Gazette. Part I, 
January 3, 1990, applicable in respect of property acquired after 1987. 


Selected Cases [Cl. 39]: Will-Kare Paving & Contracting Ltd. v. Canada, {2000] 3 
C.T.C. 463 (SCC); aff’g [2000] 3 C.T,C. 463 (RCA); aff’g [1996] 2. C.T.C. 2426. (TCC) 
(“Primary” means the most important, not just one of many purposes or reasons), 
Definitions [Cl. 39]: “property” —ITA 248(1). 
Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of manufactur- 
ing and processing machinery and equipment; IT-283R2: CCA — Videotapes, video- 
tape cassettes, films, computer software’ and master recording media (archived); IT- 
411R: Meaning of “construction”. 


Class 40 

[Reg. 1100(1)(zf)] 
Property acquired after 1987 and before 1990 that is a powered in- 
dustrial lift truck or property described in paragraph (b) or (f) of 
Class 10 and that is property not included in Class 29 but that 
would otherwise be included in that class if that class were read 
without reference to paragraph (c) thereof. 
Related Provisions: Reg. 1103(2e)—Transfer from Class 40 to Class 10; 
4600(2)(k) — Qualified property; 4604(2)(j) — Approved project property. 
History: Class 40 added by P.C. 1989-2464, s. 23, December 14, 1989, Canada Ga- 
zette, Part Il, January 3, 1990, applicable in respect of property acquired after 1987. 
Definitions [Cl. 40]: “class” — Reg. 1102 (1)-(3), (14), (14.1); “property” — ITA 
248(1). 
Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of manufactur- 
ing and processing machinery and equipment; IT-283R2: CCA — Videotapes, video- 
tape cassettes, films, computer software and master recording media (archived). 


Class 41 — (25 per cent) 
[Reg. 1100(1)(a)(xxvii), 1100(1)(y)] 
Property / 

(a) not included in Class 28 that would otherwise be included in 
that class if that Class were read without reference to paragraph 
(a) of that Class, and if subparagraphs (e)(i) to (iii) of that Class 
were read as follows: 


“(i) property that was acquired before the mine came into 
production and that would, but for this Class, be included in 
Class 10 because of paragraph (g), (k), (1) or (r) of that 
class or would have been so included in that class if it had 
been acquired after the 1971 taxation year, and property 
that would, but for this class, be included in Class 41 be- 
cause of subsection 1102(8) or (9), 

(ii) property that was acquired before the mine came into 
production and that would, but for this Class, be included in 
Class 10 because of paragraph (m) of that Class, or 

(iii) property that was acquired after the mine came into 
production and that would, but for this Class, be included in 
Class 10 because of paragraph (g), (k), (1) or (r) of that 
Class, and property that would, but for this Class, be in- 
cluded in Class 41 because of subsection 1102(8) or (9);” 


(a.1) that is the portion, expressed as a percentage determined by 
reference to capital cost, of property that 
(i) would, but for this Class, be included in Class 10 because 
of paragraph (g), (k), or (1) of that Class, or that is included in 
this Class because of subsection 1102(8) or (9), 
(ii) is not described in paragraph (a) or (a.2), 
(iii) was acquired by the taxpayer principally for the purpose 
of gaining or producing income from one or more mines that 
are operated by the taxpayer and situated in Canada, and that 
became available for use for the purpose of subsection 
13(26) of the Act in a taxation year, and 
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(iv) had not, before it was acquired by the taxpayer, been 
used for any purpose by any person or partnership with 
whom the taxpayer was not dealing at arm’s length, 


where that percentage is determined by the formula 


100 x [A -(B eH 


where 


A. is the total of all amounts each of which is the capital cost of 
a property of the taxpayer that became available for use for 
the purpose of subsection 13(26) of the Act in the year and 
that is described in subparagraphs (i) to (iv) in respect of the 
mine or mines, as the case may be, 


B is 5% of the taxpayer’s gross revenue from the mine or 
mines, as the case may be, for the year, and 


C is the number of days in the year; 
(a.2) that 


(i) is property that would, but for this Class, be included in 
Class 10 because of paragraph (g), (k), or (1) of that Class or 
that is included in this Class because of subsection 1102(8) 
or (9), 

(li) was acquired by the taxpayer in a taxation year princi- 
pally for the purpose of gaining or producing income from 
one Or more mines each of which 


(A) is one or more wells operated by the taxpayer for the 
extraction of material from a deposit of bituminous sands 
or oil shales, operated by the taxpayer and situated in 
Canada, 


(B) was the subject of a major expansion after March 6, 
1996, and 


(C) is a mine in respect of which the Minister, in consul- 
tation with the Minister of Natural Resources, determines 
that the greatest designed capacity of the mine, measured 
in volume of oil that is not beyond the crude oil stage or 
its equivalent, immediately after the expansion was not 
less than 25% greater than the greatest designed capacity 
of the mine immediately before the expansion, 


(111) was acquired by the taxpayer 
(A) after March 6, 1996, 
(B) before the completion of the expansion, and 
(C) in the course of and principally for the purposes of the 
expansion, and 
(iv) had not, before it was acquired by the taxpayer, been 
used for any purpose by any person or partnership with 
whom the taxpayer was not dealing at arm’s length; 
(a.3) that is property included in this Class because of subsection 
1102(8) or (9), other than property described in paragraph (a) or 
(a.2) or the portion of property described in paragraph (a.1); 
(b) that is property, other than property described in subsection 
1101(2c), 
(1) described in paragraph (f.1), (g), (j), (k), (1), (m), (r), (t) or 
(u) of Class 10 that would be included in that Class if this 
Schedule were read without reference to this paragraph; or 
(ii) that is a vessel, including the furniture, fittings, radio 
communication equipment and other equipment attached 
thereto, that is designed principally for the purpose of 
(A) determining the existence, location, extent or quality 
of accumulations of petroleum, natural gas or mineral re- 
sources, or 
(B) drilling oil or gas wells, 
and that was acquired by the taxpayer after 1987 other than pro- 
perty that was acquired before 1990 
(iii) pursuant to an obligation in writing entered into by the 
taxpayer before June 18, 1987, 
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Reg. 
Cl. 41(b)(iv) 


(iv) that was under construction by or on behalf of the tax- 
payer on June 18, 1987, or 


(v) that is machinery and equipment that is a fixed and inte- 
gral part of property that was under construction by or on 
behalf of the taxpayer on June 18, 1987; 


(c) acquired by the taxpayer after May 8, 1972, to be used di- 
rectly or indirectly by the taxpayer in Canada primarily in Cana- 
dian field processing, where the property would be included in 
Class 29 if 


(i) Class 29 were read without reference to subparagraphs 
(b)(iii) and (v) and paragraph (c) of that Class, 


(ii) subsection 1104(9) were read without reference to para- 
graph (k) of that subsection, and 


(iii) this Schedule were read without reference to this Class, 
Class 39 and Class 43; or 


(d) acquired by the taxpayer after December 5, 1996 (otherwise 
than pursuant to an agreement in writing made before December 
6, 1996) to be leased, in the ordinary course of carrying on a 
business in Canada of the taxpayer, to a lessee who can reasona- 
bly be expected to use, directly or indirectly, the property in 
Canada primarily in Canadian field processing carried on by the 
lessee, where the property would be included in Class 29 if 


(i) Class 29 were read without reference to subparagraphs 
(b)(i11) and (v) and paragraph (c) of that Class, and 


(ii) this Schedule were read without reference to this Class, 
Class 39 and Class 43. 


Related Provisions: ITA 13(5) — Reclassification of property as a result of change 
in regulations; ITA 257 — Negative amounts in formulas; Reg. 1101(4c), (4d) — Sep- 
arate class for certain property under paras. (a)—(a.2); Reg, 1102(8)(d), 1102(9)(d) — 
Generating equipment; Reg. 1102(18)— Townsite costs; Reg. 1104(5) — Income 
from a mine; Reg. 1104(5.1), (5.2) —Gross revenue from a mine; Reg. 1104(7) — 
Meaning of “mine”; Reg. 1104(5), (6), (7), 1205(1)(a)(vi)(D), 1205(1)(c) — Earned 
depletion base; Reg. 1104(8.1) — Production in para. (a) means production in reasona- 
ble commercial quantities; Reg. 1206(1)“bituminous sands equipment”, “tertiary recov- 
ery equipment”; Reg. 4600(1)(b), 4600(2)(g), (j) — Qualified property; Reg. 
4601(a)(vi) — Qualified transportation equipment; Reg. 4604(2)(i) — Approved pro- 
ject property; Reg. Sch. H:Cl. 43. 


History: The opening words of para. (b) of Class 41 amended by P.C. 2005-2186, s. 
11, November 22, 2005, Canada Gazette, Part Il, December 14, 2005, deemed to have 
come into force on November 7, 2001. 


Para. (a) amended to replace the portion of the text that is between subparas. (i) and 
(iii) in the text that is within quotation marks, by P.C. 2001-1378, s. 9, August 1, 2001, 
Canada Gazette, Part Il, August 15, 2001, effective August 15, 2001. 


Cl. (a.2)(ii)(C) amended by P.C. 2000-1331, s. 6, August 23, 2000, Canada Gazette, 
Part II, September 13, 2000, applicable to expansions commencing after September 13, 
2000. 


Paras. (c) and (d) added to Class 41 of Schedule Il by P.C. 1999-629, s. 15, April 15, 
1999, Canada Gazette, Part Il, April 28, 1999, applicable to taxation years that begin 
after 1996. 


The portion of Class 41 before para. (b) amended by P.C. 1998-49, s. 5, January 26, 
1998, Canada Gazette, Part Il, February 4, 1998, applicable in respect of property ac- 
quired after March 6, 1996, except that paras. (a) and (a.3) apply in respect of property 
acquired after 1987. 


Subpara. (b)(i) amended by P.C. 1997-1033, s. 11, July 25, 1997, Canada Gazette, Part 
Il, August 20, 1997, applicable to property acquired after February 25, 1992. 


Subpara. (b)(i) substituted by P.C. 1994-230, s. 11, February 10, 1994, Canada Ga- 
zette, Part Il, February 23, 1994, applicable to property acquired after February 25, 
1992. 


Class 41 added by P.C. 1989-2464, s. 23, December 14, 1989, Canada Gazette, Part I, 
January 3, 1990, applicable in respect of property acquired after 1987. 


Definitions [Cl. 41]: “amount” — ITA 248(1); “‘arm’s length” — ITA 251(1); “bitu- 
minous sands”, “business” —ITA 248(1); “Canada” —ITA 255, Interpretation Act 
35(1); “Canadian field processing” —ITA 248(1); “carrying on a business in Can- 
ada” —ITA 253; “class” — Reg. 1102 (1)-(3), (14), (14.1); “gross revenue” — ITA 
248(1); “gross revenue from a mine” — Reg. 1104(5.1); “income from one or more 
mines” — Reg. 1104(5), (6.1)(a); “mine” — Reg. 1104(7)(a); “mineral resource”, 
“Minister”, “oil or gas well” — ITA 248(1); “person” — ITA 248(1) ; “production” — 
Reg. 1104(8.1); “property” — ITA 248(1) ; “radio” — Interpretation Act 35(1); “taxa- 
tion year” —ITA 249; “taxpayer? —ITA 248(1); “writing” — Interpretation Act 
35(1). 


interpretation Bulletins: IT-267R2: CCA — vessels; IT-482R: Pipelines. 


Income Tax Regulations, Schedule II 


Class 42 — (12 per cent) 
[Reg. 1100(1)(a)(xxviii)] 
Property that is 
(a) fibre-optic cable; or 
(b) telephone, telegraph or data communication equipment that 
is a wire or cable (other than a cable included in this class be- 
cause of paragraph (a)), acquired after February 22, 2005, and 
that has not been used, or acquired for use, for any purpose 
before February 23, 2005. 
Related Provisions: Reg. Sch. II Cl. 3(1)—-Supporting equipment. 
History: Class 42 amended by P.C. 2006-439, s. 11, June 1, 2006, Canada Gazette, 
Part II, June 14, 2006, deemed in force on February 23, 2005. 
Class 42 added by P.C. 1994-139, s. 28, January 27, 1994, Canada Gazette, Part II, 
February 9, 1994, applicable to property acquired by a taxpayer after December 23, 


1991, other than property acquired pursuant to an agreement in writing entered into by 
the taxpayer before December 24, 1991, except that 


(a) where the taxpayer so elects in a letter that is filed with the Minister before 
August 9, 1994, or in a letter attached to the taxpayer’s return filed with the Min- 
ister in accordance with s. 150 of the Income Tax Act for the taxpayer’s first taxa- 
tion year ending after December 23, 1991, those provisions apply with respect to 
property acquired by the taxpayer after the beginning of that year. 


(b) with respect to property acquired before December 24, 1991 in respect of 
which an election referred to in para. (a) applies, Schedule II shall be read without 
reference to Class 42. 


Definitions [Cl. 42]: “property” — ITA 248(1). 


Class 43 — (30 per cent) 
[Reg. 1100(1)(a)(xx1x)] 
Property acquired after February 25, 1992 that 


(a) is not included in Class 29, but that would otherwise be in- 
cluded in that Class if that Class were read without reference to 
subparagraphs (b)(iii) and (v) and paragraph (c) thereof; or 
(b) is property 
(i) that is described in paragraph (k) of Class 10 and that 
would be included in that Class if this Schedule were read 


without reference to this paragraph and paragraph (b) of 
Class 41, and 


(ii) that, at the time of its acquisition, can reasonably be ex- 
pected to be used entirely in Canada and primarily for, the 
purpose of processing ore extracted from a mineral resource 
located in a country other than Canada. 
Related Provisions: Reg. 1101(5s) — Election for separate class for para. (a) pro- 
perty costing at least $1,000; Reg. 4600(2)(k), 4604(2)(j) — Investment tax credit. 
History: Para. (b) amended by P.C. 1997-1033, s. 12, July 25, 1997, Canada Gazette, 
Part II, August 20, 1997, applicable to property acquired after February 25, 1992. 
Class 43 added by P.C. 1994-230, s. 12, February 10, 1994, Canada Gazette, Part II, 
February 23, 1994, applicable to property acquired after February 25, 1992, except that 


an election referred to therein shall be deemed to be filed on a timely basis if it is filed 
with the Minister of National Revenue before August 23, 1994. 


Selected Cases [Cl. 43]: Scierie St-Elzéar Inc. v. R.. (2003] 2 C.T.C. 2648 (TCC) 
(Not necessary that equipment have been in continuous use). 

Definitions [Cl. 43]: “Canada” — ITA 255, Interpretation Act 35(1); “mineral re- 
source”, “property” — ITA 248(1). 


Interpretation Bulletins: IT-411R: Meaning of “construction”: IT-482R: Pipelines. 


Class 43.1 — (30 per cent) 
[Reg. 1100(1)(a)(xxix.1)] 
Property, other than reconditioned or remanufactured equipment, 
that would otherwise be included in Class 1, 2, 8 or 48 or in Class 
17 because of paragraph (a.1) of that Class 
(a) that is 


(i) electrical generating equipment, including any heat gener- 
ating equipment used primarily for the purpose of producing 
heat energy to operate the electrical generating equipment, 
(ii) equipment that generates both electrical and heat energy 
other than, for greater certainty, fuel cell equipment, 


(ii.1) fixed location fuel cell equipment that has a peak ca- 
pacity of not less than 3 


3 kilowatts of electrical output and 
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Cl. 43.1 — (30 per cent) 


uses hydrogen generated only from internal, or ancillary, fuel 
reformation equipment, 

(111) heat recovery equipment used primarily for the purpose 
of conserving energy, or reducing the requirement to acquire 
energy, by 


(A) extracting thermal waste that is generated by equip- 
ment referred to in subparagraph (i) or (ii), and 


(B) reusing the thermal waste to generate electrical en- 


ergy from equipment referred to in subparagraph (i) or 


(ii), 


(iii.1) district energy equipment, 


(iv) control, feedwater and condensate systems and other 


equipment, if that property is ancillary to equipment de- 
scribed in any of subparagraphs (i) to (iii), or 


(v) an addition to a property described in any of subpara- 
graphs (i) to (iv), 


other than buildings or other structures, heat rejection equipment 


(such as condensers and cooling water systems), transmission 
equipment, distribution equipment, fuel storage facilities and 


fuel handling equipment, 
(b) that 
(1) is situated in Canada, 
(11) is 


(A) acquired by the taxpayer for use by the taxpayer for 


the purpose of gaining or producing income from a busi- 
ness carried on in Canada or from property situated in 
Canada, or 


(B) leased by the taxpayer to a lessee for the use by the 
lessee for the purpose of gaining or producing income 
from a business carried on in Canada or from property 
situated in Canada, and 
(ili) has not been used for any purpose before it was acquired 
by the taxpayer unless 


(A) the property was depreciable property that 


(1) was included in Class 34, 43.1 or 43.2 of the person 
from whom it was acquired, or 


(I) would have been included in Class 34, 43.1 or 


43.2 of the person from whom it was acquired had the 
person made a valid election to include the property in 
Class 43.1 or 43.2, as the case may be, under para- 
graph 1102(8)(d) or 1102(9)(d), and 
(B) the property was acquired by the taxpayer not more 
than five years after the time it is considered to have be- 
come available for use, for the purpose of subsection 
13(26) of the Act, by the person from whom it was ac- 
quired and remains at the same site in Canada as that at 
which that person used the property, and 


(c) that is 
(i) part of a system (other than an enhanced combined cycle 
system) that 


(A) is used by the taxpayer, or by a lessee of the taxpayer, 
to generate electrical energy, or both electrical and heat 
energy, using only fuel that is fossil fuel, wood waste, 


municipal waste, landfill gas, digester gas or bio-oil, or 


any combination of those fuels, and 


Proposed Amendment — Cl. 43.1(c)(i)(A) — 
Cogeneration systems using black liquor 


Application: The June 1, 2006 draft regulations. s. 2 (pre-published in Canada Ga- 
zette, Part I, June 10, 2006), will amend cl. (c)(i)(A) of Cl. 43.1 to substitute “spent 
pulping liquor, municipal waste, land-fill gas” for “municipal waste, landfill gas”, 
applicable to property acquired on or after November 14, 2005 that has not been used 
or acquired for use before that date. 

Regulatory Impact Analysis Statement: See under Reg. 1104(13)"spent pulp- 
ing liquor”, 


Reg. 
Cl. 43.1(d)(i) 


Federal Economic and Fiscal Statement, November 14, 2005 (Annex 4): 


y 


Accelerating Capital Cost Allowance — 


by producing both electricity and heat simultaneously. Such 
efined thresholds in terms of efficiency in the use of fossil 

achieved through the use of specified waste fuels such as wood 

forms of biogas. Co Os i 


> tax plan proposes to extend eligibility for Class 43.1 and the new 50% class to 
cogeneration systems that use a type of biomass used in the pulp and paper industry 
referred to as “black liquor”. Black liquor, a by-product of the chemical process of 
turning wood into pulp, consists of wood residue and pulping agents. It can be 
burned to fire a boiler, producing steam that can be used both directly in the pulp and 
papermaking process and to generate electricity, thus reducing the plant’s need for 
external energy sources. This proces: llows the pulping agents to be recovered 
Ce ,rr—sSsO | 

The availability of accelerated CC 
that contributes to a reduction it 
diversified energy supply. The foct : 
targeted to the most efficient technology in this area. Increasing energy self-suffi- 
ciency in the pulp and paper sector will also help improve the international competi- 
tiveness of Canadian mills, strengthening the employment base in largely rural 


tional investment in technology 
and air pollutants and to a more 
on will ensure that the incentive is 


communities. _ 


The inclusion in Class 43.1 will apply to assets in eligible cogeneration systems us- 
ing black liquor acquired on or after November 14, 2005, that have not been used or 
CC for use before that date. Such assets acquired before 2012 will be eligible 
w 50% CCA rate announced in Budget 2005. In addition, qualifying start- 
es of projects using these technologies will be eligible for treatment as 
Renewable and Conservation Expenses. oe 


(B) has a heat rate attributable to fossil fuel (other than 
solution gas) not exceeding 6,000 BTU per kilowatt-hour 
of electrical energy generated by the system, which heat 
rate is calculated as the fossil fuel (expressed as the high 
heat value of the fossil fuel) used by the system that is 
chargeable to gross electrical energy output on an annual 
basis, or 


(ii) part of an enhanced combined cycle system that 


(A) is used by the taxpayer, or by a lessee of the taxpayer, 
to generate electrical energy using only a combination of 
natural gas and waste heat from one or more natural gas 
compressor systems located on a natural gas pipeline, 


(B) has an incremental heat rate not exceeding 6,700 BTU 
per kilowatt-hour of electricity generated by the system, 
which heat rate is calculated as the natural gas (expressed 
as its high heat value) used by the system that is chargea- 
ble to gross electrical energy output on an annual basis, 
and 


(C) does not have economically viable access to a steam 
host, 


and property, other than reconditioned or remanufactured equip- 
ment, that would otherwise be included in another Class in this 
Schedule 
(d) that is 
(1) active solar heating equipment used by the taxpayer, or by 
a lessee of the taxpayer, primarily for the purpose of heating 
a liquid or gas used directly in an industrial process or in a 
greenhouse, including such equipment that consists of solar 
collectors, solar energy conversion equipment, solar water 
heaters, energy storage equipment, control equipment and 
equipment designed to interface solar heating equipment 
with other heating equipment, but not including buildings, 
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Reg. 


Cl. 43.1(d)(ii) 


(ii) a hydro-electric installation of a producer of hydro-elec- 
tric energy, where that installation 


(A) has, if acquired after February 21, 1994 and before 
December 11, 2001, an annual average generating capac- 
ity not exceeding 15 megawatts upon completion of the 
site development, or, if acquired after December 10, 
2001, a rated capacity at the hydro-electric installation 
site that does not exceed 50 megawatts, and 


(B) is the electrical generating equipment and plant (in- 
cluding structures) of that producer including a canal, a 
dam, a dyke, an overflow spillway, a penstock, a power- 
house (complete with electrical generating equipment and 
other ancillary equipment), control equipment, fishways 
or fish bypasses, and transmission equipment, 


other than distribution equipment, property otherwise in- 


_ cluded in Class 10 and property that would be included in 


Class 17 if that Class were read without reference to its sub- 
paragraph (a.1)(i), 

(iii) an addition or alteration, which is acquired after Febru- 
ary 21, 1994 and before December 11, 2001, to a hydro-elec- 
tric installation that is described in subparagraph (11) or that 
would be so described if that installation were acquired by 
the taxpayer after February 21, 1994, and which results in an 
increase in generating capacity, if the resulting annual aver- 
age generating capacity of the hydro-electric installation does 
not exceed 15 megawatts, 


(iii.1) an addition or alteration, which is acquired after De- 
cember 10, 2001, to a hydro-electric installation that is de- 
scribed in subparagraph (ii) or that would be so described if 
that installation were acquired by the taxpayer after February 
21, 1994, and which results in an increase in generating ca- 
pacity, if the resulting rated capacity at the hydro-electric in- 
stallation site does not exceed 50 megawaits, 


(iv) heat recovery equipment used by the taxpayer, or by a 
lessee of the taxpayer, primarily for the purpose of conserv- 
ing energy, or reducing the requirement to acquire energy, by 


(A) extracting thermal waste that is generated directly in 
an industrial process (other than in an industrial process 
that generates or processes electrical energy), and 


(B) reusing the thermal waste directly in an industrial pro- 
cess (other than in an industrial process that generates or 
processes electrical energy), 


including such equipment that consists of heat exchange 
equipment, compressors used to upgrade low pressure steam, 
vapour or gas, waste heat boilers and other ancillary equip- 
ment such as control panels, fans, instruments or pumps, but 
not including buildings, 

(v) a fixed location device that is a wind energy conversion 
system that 


(A) is used by the taxpayer, or by a lessee of the taxpayer, 
primarily for the purpose of generating electrical energy, 
and 


(B) consists of a wind-driven turbine, electrical generat- 
ing equipment and related equipment, including 


(1) control, 
equipment, 


conditioning and _ battery — storage 


(II) support structures, 
(III) a powerhouse complete with other ancillary 
equipment, and 
(IV) transmission equipment, 
other than distribution equipment, auxiliary electrical gener- 
ating equipment, property otherwise included in Class 10 and 


property that would be included in Class 17 if that Class 
were read without reference to its subparagraph (a.1)(1), 
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(vi) fixed location photovoltaic equipment that 


(A) is used by the taxpayer, or by a lessee of the taxpayer, 
primarily for the purpose of generating electrical energy 
from solar energy, 


(B) has a peak capacity of not less than 3 kilowatts of 
electrical output, and 


(C) consists of solar cells or modules and related equip- 
ment including 


(1) control, conditioning and battery storage equip- 
ment, 


(11) support structures, and 
(III) transmission equipment, 


other than buildings, distribution equipment, auxiliary elec- 
trical generating equipment, property otherwise included in 
Class 10 and property that would be included in Class 17 if 
that Class were read without reference to its subparagraph 
(a.1)(i), 

(vii) above-ground equipment used by the taxpayer, or by a 
lessee of the taxpayer, primarily for the purpose of generat- 
ing electrical energy solely from geothermal energy, includ- 
ing such equipment that consists of pumps, heat exchangers, 
steam separators, electrical generating equipment and ancil- 
lary equipment used to collect the geothermal heat, but not 
including buildings, transmission equipment, distribution 
equipment, equipment designed to store electrical energy, 
property otherwise included in Class 10 and property that 
would be included in Class 17 if that Class were read without 
reference to its subparagraph (a.1)(i), 


(viii) above-ground equipment used by the taxpayer, or by a 
lessee of the taxpayer, primarily for the purpose of collecting 
landfill gas or digester gas, including such equipment that 
consists of fans, compressors, storage tanks, heat exchangers 
and other ancillary equipment used to collect the gas, to re- 
move non-combustibles and contaminants from the gas or to 
store the gas, but not including buildings or property other- 
wise included in Class 10 or 17, 


(ix) equipment used by the taxpayer, or by a lessee of the 
taxpayer, primarily for the purpose of generating heat energy 
from the consumption of wood waste, municipal waste, land- 
fill gas, digester gas or bio-oil, if the heat energy is used di- 
rectly in an industrial process, or in a greenhouse, of the tax- 
payer or lessee, including such equipment that consists of 
fuel handling equipment used to upgrade the combustible 
portion of the fuel and control, feedwater and condensate 
systems, and other ancillary equipment, but not including 
buildings or other structures, heat rejection equipment (such 
as condensers and cooling water systems), fuel storage facili- 
ties, other fuel handling equipment and electrical generating 
ee and property otherwise included in Class 10 or 
(x) an expansion engine with one or more turbines, or cylin- 
ders, that convert the compression energy in pressurized nat- 
ural gas into shaft power that generates electricity, including 
the related electrical generating equipment and ancillary con- 
trols, where the expansion engine 


(A) is part of a system that is installed 


(I) on a distribution line of a distributor of natural gas, 
or 
(iD) on a branch distribution line of a taxpayer prima- 
rily engaged in the manufacturing or processing of 
goods for sale or lease if the branch line is used to 
deliver natural gas directly to the taxpayer’s manufac- 
turing or processing facility, 
(B) is used instead of a pressure reducing valve, 
(x1) equipment used in a system of the taxpayer that converts 
wood waste or plant residue into bio-oil, if that bio-oil is 
used by the taxpayer, or by a lessee of the taxpayer, primarily 


Cl. 43.1 — (30 per cent) 


for the purpose of generating electricity, or electricity and 
heat, other than equipment used for the collection, storage or 
transportation of wood waste or plant residue, buildings or 
other structures and property otherwise included in Class 10 
or 17, 


(xii) fixed location fuel cell equipment used by the taxpayer, 
or by a lessee of the taxpayer, that has a peak capacity of not 
less than 3 kilowatts of electrical output and uses hydrogen 
generated only from ancillary electrolysis equipment (or, if 
the fuel cell is reversible, the fuel cell itself) using electricity 
generated by photovoltaic, wind energy conversion or hydro- 
electric equipment, of the taxpayer or the lessee, and equip- 
ment ancillary to the fuel cell equipment other than buildings 
or other structures, transmission equipment, distribution 
equipment, auxiliary electrical generating equipment and 
property otherwise included in Class 10 or 17, or 


(xiii) property of a taxpayer that is part of a system that is 
used by the taxpayer or a lessee of the taxpayer primarily to 
produce, store and use biogas produced from manure by ana- 
erobic digestion if that biogas is used primarily by the tax- 
payer or the lessee to produce electricity, or to produce heat 
that is used directly in an industrial process or in a green- 
house, which property 


(A) includes equipment that is an anaerobic digester re- 
actor, a buffer tank, a pre-treatment tank, biogas piping, a 
biogas storage tank, biogas scrubbing equipment and 
electrical generating equipment, and 


(B) does not include property that is used to collect 
manure, store manure (other than a buffer tank) or move 
manure to the system, equipment used to process the resi- 
due after digestion or to treat recovered liquids, auxiliary 
electrical generating equipment, buildings or other struc- 
tures, transmission equipment, distribution equipment, 
equipment designed to store electrical energy, property 
otherwise included in Class 10 and property that would be 
included in Class 17 if that class were read without refer- 
ence to its subparagraph (a.1)(i), and 
(e) that 
(1) is situated in Canada, 
(11) is 
(A) acquired by the taxpayer for use by the taxpayer for 
the purpose of gaining or producing income from a busi- 
ness carried on in Canada or from property situated in 
Canada, or 
(B) leased by the taxpayer to a lessee for the use by the 
lessee for the purpose of gaining or producing income 
from a business carried on in Canada or from property 
situated in Canada, and 
(iii) has not been used for any purpose before it was acquired 
by the taxpayer unless 
(A) the property was depreciable property that was 
(1) was included in Class 34, 43.1 or 43.2 of the person 
from whom it was acquired, or 
(II) would have been included in Class 34, 43.1 or 
43.2 of the person from whom it was acquired had the 
person made a valid election to include the property in 
Class 43.1 or 43.2, as the case may be, under para- 
graph 1102(8)(d) or 1102(9)(d), and 
(B) the property was acquired by the taxpayer not more 
than five years after the time it is considered to have be- 
come available for use, for the purpose of subsection 
13(26) of the Act, by the person from whom it was ac- 
quired and remains at the same site in Canada as that at 
which that person used the property. 


Related Provisions: ITA 13(18.1)—fnergy, Mines and Resources “Technical 
Guide to Class 43.1” to be determinative; ITA 66(15)“principal-business corpora- 
tion’”(h), (i) — Corporation whose business uses property in Class 43.1; Reg. 1100(24), 
(25) — Limitation on deduction for specified energy property; Reg. 1102(8)(d), 


Reg. 
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1102(9)(d) — Generating equipment — election for Class 43,1: Reg. 1102(21) — Lim- 
itation where Cl. 43.1(b)(iii)(A) or(B) or 43.1(e)(iii(A) or (B) applies; Reg. 
1104(13) — Definitions; Reg, 1104(14), (15) — Where Cl. 43,1(c) not operating due to 
deficiency, failing or shutdown; Reg. 1219 — Canadian renewable and conservation 
expense; Reg. 4600(2)(m) — Qualified property; Reg. 8200.1 — Cl. 43.1 property is 
prescribed energy conservation property; Reg. Sch. II:Cl. 43.2 — certain property ac- 
quired after Feb. 22, 2005. 
History: The opening words of Class 43.1 amended, subparas. (a)(iii.1) and (d)(xiii) 
added, by P.C. 2006-439, subsecs. 12(1), (2), and (4), June 1, 2006, Canada Gazette. 
Part Il, June 14, 2006, applicable to property acquired after February 22, 2005. 
Subcls. (b)(iii)(A)(1) and (ID) and (e)(iii)(A)(D and (11) amended by the said P.C,.2006- 
439, subsecs. 12(3), (5), deemed to have come into force on February 23, 2005. 
Subparas. (a)(ii), (a)(iv) amended and subpara. (a)(ii,1) added, by P.C. 2005-2287, sub- 
secs. 2(1), (2), December 6, 2005, Canada Gazette, Part Il, December 28, 2005, appli- 
cable to property acquired after February 18, 2003. 
Cl. (c)(i)(A) amended to replace “landfill gas or digester gas” with “landfill gas, di- 
gester gas or bio-oil”, by the said PC. 2005-2287, subsec. 2(3), applicable to property 
acquired after February 18, 2003. 
Subpara. (d)(i) amended to replace “industrial process” with “industrial process or in a 
greenhouse”, by the said P.C. 2005-2287, subsec. 2(4), applicable to property acquired 
after February 18, 2003. 
Cl. (d)Gi)(A) and subpara. (d)(iii) amended, subpara. (d)(iii.1) added, by the said P.C. 
2005-2287, subsecs. 2(5), (6), applicable after December 10, 2001. 
Subpara, (d)(ix) amended, subparas. (d)(xi) and (xii) added, by the said P.C. 2005- 
2287, subsecs. 2(7), (8), applicable to property acquired after February 18, 2003. 
The opening words of Class 43.1, the closing words of subparas. (d)(ii), (v) and (vi) 
and subpara. (d)(vii), amended by P.C. 2005-2186, subsecs. 12(1), (4)-(7), November 
22, 2005, Canada Gazette, Part II, December 14, 2005, applicable to property acquired 
after February 27, 2000. 
The portion of Class 43.1 between paras. (c) and (d) amended by the said P.C. 2005- 
2186, subsec. 12(2), applicable to property acquired by a taxpayer on or after Septem- 
ber 3, 2005, other than property acquired by a taxpayer on or after that day pursuant to 
a written agreement made before that day by the taxpayer and a person with whom the 
taxpayer deals at arm’s length. 
Cls. (b)(i1i)(B) and (e)(iii)(B) amended by P.C. 2001-1378, s. 10, August 1, 2001, Can- 
ada Gazette, Part Il, August 15, 2001, effective August 15, 2001. 
Paras. (b), (€), and cls. (c)(i)(B), (d)(vi)(B) amended by P.C. 2000-1331, s. 7, August 
23, 2000, Canada Gazette, Part II, September 13, 2000, paras. (b) and (e) applicable to 
property acquired after June 26, 1996 except that, in respect of property acquired 
before 1998 pursuant to an agreement in writing made by the taxpayer before June 27, 
1996 
(a) para. (b) shall be read without reference to subparas. (i) and (iii) thereof; and 
(b) para. (e) shall be read without reference to subparas. (i) and (iii) thereof: 
cl, (c)(i)(B) applicable to property acquired after February 16, 1999, and cl. (d)(vi)(B) 
applicable to property acquired after February 18, 1997. 
Class 43.1 added by P.C. 1997-1033, s..13, July 25, 1997, Canada Gazette, Part I, 
August 20, 1997, applicable to property acquired by a taxpayer after February 21, 1994 
except that 
(a) in respect of property 
(i) acquired by the taxpayer pursuant to an agreement of purchase and sale in 
writing made before September 27, 1994, or 
(ii) under construction by or on behalf of the taxpayer before September 27, 
1994, 
cl. (c)(i1)(B) shall be read as follows: 
(B) has a an incremental heat rate not exceeding 7,000 BTU per kilowatt- 
hour of electricity generated by the system, which heat rate is calculated as 
the natural gas (expressed as its high heat value) used by the system that is 
chargeable to the gross electrical energy output on an annual basis, and 
and 
(b) in respect of property acquired by a taxpayer before June 27, 1996, or acquired 
before 1998 pursuant to an agreement in writing made by a taxpayer before June 
27, 1996, 
(i) the opening words of Class 43.1 shall be read without reference to “, other 
than reconditioned or remanufactured equipment,”’, 
(ii) the opening words of para. (b) shall be read as follows: 
(b) that is 
and 
(iii) the opening words of para. (e) shall be read as follows: 
(e) that is 
Definitions [Cl. 43.1]: “bio-oil” — Reg. 1104(13); “building” — Reg 1102(5), (5.1); 
“business” — ITA 248(1); “Canada” — ITA 255, Interpretation Act 35(1); “deprecia- 
ble property” — ITA 13(21), 248(1); “digester gas”, “distribution equipment”, “district 
energy equipment”, “enhanced combined cycle system”, “fossil fuel’, “landfill gas”, 
“municipal waste’ — Reg. 1104(13); “person” —ITA 248(1); “plant residue” — Reg. 
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1104(13); “property” —ITA 248(1); “related” —ITA 251(2)-(6); “solution gas”, 
“spent pulping liquor’ — Reg. 1104(13); “structure” — Reg. 1102(5), (5.1); “tax- 
payer” —ITA 248(1); “thermal waste”, “transmission equipment”, “wood waste” — 
Reg. 1104(13). 


Interpretation Bulletins: IT-482R: Pipelines. 


Class 43.2 — (50 per cent) 
[Reg. 1100(1)(a)(xxix.2)] 
Property that is acquired after February 22, 2005 and before 2012 
(other than property that was included, before it was acquired, in 
another Class in this Schedule by any taxpayer) and that is property 
that would otherwise be included in Class 43.1 


(a) if the expression “6,000 BTU” in clause (c)(i)(B) of that 
Class were read as the expression “4,750 BTU”; or 


(b) because of paragraph (d) of that Class. 
Related Provisions: See Related Provisions annotation to Class 43.1; Reg. 
4600(2)(n) — Qualified property. 
History: Class 43.2 added by P.C. 2006-439, s. 13, June 1, 2006, Canada Gazette, Part 
II, June 14, 2006, deemed in force on February 23, 2005, except that in respect of a 
property acquired before December 10, 2005, the opening words of Cl. 43.2 are to be 
read as follows: 


Property that is acquired after February 22, 2005 and before 2012 and that is 
property that would otherwise be included in Class 43.1 


Definitions [Cl. 43.2]: “property”, “taxpayer” — ITA 248(1). 


Class 44 — (25 per cent) 
[Reg. 1100(1)(a)(xxx), 1100(9.1), 1103(2h)] 


Property that is a patent, or a right to use patented information for a 
limited or unlimited period. 

Related Provisions: Reg. 1103(2h) — Election not to include property in Class 44; 
Reg. Sch. If:Cl. 14 — Patent for a limited period. 

History: Class 44 added by P.C. 1994-231, s. 5, February 10, 1994, Canada Gazette, 
Part If, February 23, 1994, applicable to property acquired after April 26, 1993. 
Definitions [Cl. 44]: “property” — ITA 248(1). 


Class 45 — (45 per cent) 
[Reg. 1100(1)(a)(xxxi)] 


Property acquired after March 22, 2004 (other than property ac- 
quired before 2005 in respect of which an election is made under 
subsection 1101(5q)) that is general-purpose electronic data 
processing equipment and systems software for that equipment, in- 
cluding ancillary data processing equipment, but not including pro- 
perty that is principally or is used principally as 

(a) electronic process control or monitor equipment; 

(b) electronic communications control equipment; 


(c) systems software for equipment referred to in paragraph (a) 
or (b); or 
(d) data handling equipment (other than data handling equip- 
ment that is ancillary to general-purpose electronic data process- 
ing equipment). 
History: Class 45 added by P.C. 2005-2286, s. 6, December 6, 2005. Canada Gazette, 
Part Il, December 28, 2005, deemed in force on March 23, 2004. 


Definitions [Cl. 45]: “general-purpose electronic data processing equipment” — Reg. 
1104(2); “property” — ITA 248(1); “systems software” — Reg. 1104(2). 


Class 46 — (30 per cent) 
[Reg. 1100(1)(a)(xxxii)] 

Property acquired after March 22, 2004 that is data network infra- 
structure equipment, and systems software for that equipment, that 
would, but for this Class, be included in Class 8 because of para- 
graph (i) of that Class. 

History: Class 46 added by P.C. 2005-2286, s. 6, December 6, 2005, Canada Gazette, 
Part I, December 28, 2005, deemed in force on March 23, 2004. 


Definitions [Cl. 46]: “data network infrastructure equipment” — Reg. 1104(2); “pro- 
perty” — ITA 248(1); “systems software” — Reg. 1104(2). 


Class 47 — (8 per cent) 
[Reg. 1100(1)(a)(xxxii1)] 


Income Tax Regulations, Schedule II 


Property acquired after February 22, 2005 that is transmission or 
distribution equipment (which may include for this purpose a struc- 
ture) used for the transmission or distribution of electrical energy, 
other than 
(a) property that is a building; and 
(b) property that has been used or acquired for use for any pur- 
pose by any taxpayer before February 23, 2005. 
Related Provisions: Reg. 1100(24), (25) — Limitation on deduction for specified 
energy property. 
History: Class 47 added by P.C. 2006-439, s. 14, June 1, 2006, Canada Gazette, Part 
II, June 14, 2006, deemed in force on February 23, 2005. 
Definitions [Cl. 47]: “property”, “taxpayer” — ITA 248(1). 


Class 48 — (15 per cent) 
[Reg. 1100(1)(a)(xxxiv)] 
Property acquired after February 22, 2005 that is a combustion tur- 
bine (including associated burners and compressors) that generates 
electrical energy, other than 


(a) electrical generating equipment described in any of 
paragraphs (f) to (h) of Class 8; 


(b) property acquired before 2006 in respect of which an elec- 
tion is made under subsection 1101(St); and 


(c) property that has been used or acquired for use for any pur- 
pose by any taxpayer before February 23, 2005. 
Related Provisions: Reg. 1100(24), (25) — Limitation on deduction for specified 
energy property; Reg. Sch. II:Cl. 43.1 — Energy generation property. 
History: Class 48 added by P.C. 2006-439, s. 14, June 1, 2006, Canada Gazette, Part 
II, June 14, 2006, deemed in force on February 23, 2005. 


Definitions [Cl. 48]: “property”, “taxpayer” — ITA 248(1). 


Class 49 — (8 per cent) 
[Reg. 1100(1)(a)(xxxv)] 


Property acquired after February 22, 2005 that is a pipeline, includ- 
ing control and monitoring devices, valves and other equipment an- 
cillary to the pipeline, used for the transmission (but not the distri- 
bution) of petroleum, natural gas or related hydrocarbons, other 
than 


(a) a pipeline described in subparagraph (I)(it) of Class 1; 
(b) property that has been used or acquired for use for any pur- 
pose by any taxpayer before February 23, 2005; 
(c) equipment included in Class 7 because of paragraph (j) of 
that Class; and 
(d) a building or other structure. 
Related Provisions: Reg. 1101(5v) — Election for separate class for property in 
Class 49. 
History: Class 49 added by P.C. 2006-439, s. 14, June 1, 2006, Canada Gazette, Part 
II, June 14, 2006, deemed in force on February 23, 2005. 
Definitions [Cl. 49]: “property”, “taxpayer” — ITA 248(1). 


SCHEDULE II] — CAPITAL COST 
ALLOWANCES, CLASS 13 


History: Schedule H was consolidated and retitled Schedule HI, by the Consolidated 
Regulations of Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 
1979-1934, July 19, 1979, Canada Gazette, Part II, August 8, 1979. 


1. For the purposes of paragraph 1100(1)(b), the amount that may 
be deducted in computing the income of a taxpayer for a taxation 


year in respect of the capital cost to him of a property of Class 13 in 
Schedule II is the lesser of 


(a) the aggregate of each amount determined in accordance with 
section 2 of this Schedule that is a prorated portion of the part of 
the capital cost to him, incurred in a particular taxation year, of a 
particular leasehold interest; and 


(b) the undepreciated capital cost to the taxpayer as of the end of 


the taxation year (before making any deduction under section 
1100) of property of the class. 
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Schedule V — CCA — Industrial Mineral Mines 


Definitions: “amount” —ITA 2481): “capital cost’ —Reg. 1100(1)(b);  “pro- 
perty” —ITA 248(1); “taxation year’ —ITA 249: “taxpayer” —ITA 248(1); ‘“‘un- 
depreciated capital cost” —ITA 13(21), 248(1), 


2. Subject to section 3 of this Schedule, the prorated portion for the 
year of the part of the capital cost, incurred in a particular taxation 
year, of a particular leasehold interest is the lesser of 


(a) '/s of that part of the capital cost; and 


(b) the amount determined by dividing that part of the capital 

cost by the number of 12-month periods (not exceeding 40 such 

periods) falling within the period commencing with the begin- 

ning of the particular taxation year in which the capital cost was 

incurred and ending with the day the lease is to terminate. 
Definitions: “amount” — ITA 248(1): “capital cost’ — Reg. 1100(1)(b); “taxation 
year’ —ITA 249, 


3. For the purpose of determining, under section 2 of this Schedule, 
the prorated portion for the year of the part of the capital cost, in- 
curred in a particular taxation year, of a particular leasehold inter- 
est, the following rules apply: 


(a) where an item of the capital cost of a leasehold interest was 
incurred before the taxation year in which the interest was ac- 
quired, it shall be deemed to have been incurred in the taxation 
year in which the interest was acquired; 


(b) where, under a lease, a tenant has a right to renew the lease 
for an additional term, or for more than one additional term, af- 
ter the term that includes the end of the particular taxation year 
in which the capital cost was incurred, the lease shall be deemed 
to terminate on the day on which the term next succeeding the 
term in which the capital cost was incurred is to terminate: 


(c) the prorated portion for the year of the part of the capital 
cost, incurred in a particular taxation year, of a particular lease- 
hold interest shall not exceed the amount, if any, remaining after 
deducting from that part of the capital cost the aggregate of the 
amounts claimed and deductible in previous years in respect 
thereof; 


(d) where, at the end of a taxation year, the aggregate of 


(i) the amounts claimed and deductible in previous taxation 
years in respect of a particular leasehold interest, and 


(11) the proceeds of disposition, if any, of part or all of that 
interest 


equals or exceeds the capital cost as of that time of the interest, 
the prorated portion of any part of that capital cost shall, for all 
subsequent years, be deemed to be nil; and 


(e) where, at the end of a taxation year, the undepreciated capital 
cost to the taxpayer of property of Class 13 in Schedule II is nil, 
the prorated portion of any part of the capital cost as of that time 
shall, for all subsequent years, be deemed to be nil. 
Definitions: “amount” —ITA 248(1); “capital cost’ —Reg. 1100(1)(b); “pro- 
perty” —ITA 248(1); “taxation year’ —ITA 249; “taxpayer” —ITA 248(1); “un- 
depreciated capital cost” — ITA 13(21), 248(1). 
Interpretation Bulletins: IT-324: CCA — Emphyteutic lease (archived); IT-464R: 
CCA — Leasehold interests. 


4. Where a taxpayer has acquired a property that would, if the pro- 
perty had been acquired by a person with whom the taxpayer was 
not dealing at arm’s length at the time the property was acquired, be 
a leasehold interest of that person, a reference in this Schedule to a 
leasehold interest shall, in respect of the taxpayer, include a refer- 
ence to that property, and the terms and conditions of the leasehold 
interest of that property in respect of the taxpayer shall be deemed 
to be the same as those that would have applied in respect of that 
person had that person acquired the property. 
History: S. 4 added by P.C. 1994-139, s. 29, January 27, 1994, Canada Gazette, Part 
Il, February 9, 1994, applicable to property acquired after December 23, 1991, other 
than property acquired by a taxpayer before 1993 

(a) pursuant to an agreement in writing entered into by the taxpayer before Decem- 

ber 24, 1991, or 


Reg. 
Sch. V 


(b) that was under construction by or on behalf of the taxpayer on December 23, 
1991. 


Definitions: “arm’s length” — ITA 251(1): “person”, “property”, “taxpayer”? — ITA 
248(1). 


SCHEDULE IV — CAPITAL CosT 
ALLOWANCES, CLASS 15 


History: Schedule D was consolidated and retitled Schedule IV, by the Consolidated 
Regulations of Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 
1979-1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


1. For the purposes of paragraph 1100(1)(f), the amount that may be 
deducted in computing the income of a taxpayer for a taxation year 
in respect of property described in Class 15 in Schedule II is the 
lesser of 


(a) an amount computed on the basis of a rate per cord, board 
foot or cubic metre cut in the taxation year; and 


(b) the undepreciated capital cost to the taxpayer as of the end of 
the taxation year (before making any deduction under section 
1100 for the taxation year) of property of that class. 
History: Para. 1(a) amended by P.C, 1994-139, s. 30, January 27, 1994, Canada Ga- 
zette, Part II, February 9, 1994, applicable to 1986 et seq. 
Definitions: “amount”, “property” — ITA 248(1); “taxation year” —ITA 249; “tax- 
payer’ —ITA 248(1); “undepreciated capital cost” —ITA 13(21), 248(1). 


2. Where all the property of the class is used in connection with one 
timber limit or section thereof, the rate per cord, board foot or cubic 
metre is the amount determined by dividing 


(a) the undepreciated capital cost to the taxpayer as of the end of 
the taxation year (before making any deduction under section 
1100 for the taxation year) of the property 


by 


(b) the number of cords, board feet or cubic metres of timber in 
the limit or section thereof as of the commencement of the taxa- 
tion year, obtained by deducting the quantity cut up to that time 
from the amount shown by the latest cruise. 


History: S. 2 substituted by P.C. 1994-139, s. 31, January 27, 1994, Canada Gazette, 
Part II, February 9, 1994, applicable to 1986 ef seq. 


Definitions: “amount” — ITA 248(1); “commencement” — /nterpretation Act 35(1); 
“property” — ITA 248(1); “taxation year” — ITA 249; “taxpayer” — ITA 248(1); “un- 
depreciated capital cost” —ITA 13(21), 248(1). 


3. Where a part of the property of the class is used in connection 
with one timber limit or a section thereof and a part is used in con- 
nection with another limit or section thereof, a separate rate shall be 
computed for each part of the property, in the manner provided in 
section 2 of this Schedule, as though each part of the property were 
the taxpayer’s only property of that class. 


Definitions: “property”, “taxpayer” — ITA 248(1). 


SCHEDULE V — CAPITAL COST 
ALLOWANCES, INDUSTRIAL MINERAL 
MINES 


History: Schedule E was consolidated and retitled Schedule V, by the Consolidated 
Regulations of Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 
1979-1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


1. For the purposes of paragraph 1100(1)(g), the amount that may 
be deducted in computing the income of a taxpayer for a taxation 
year in respect of a property described in that paragraph that is an 
industrial mineral mine or a right to remove industrial minerals 
from an industrial mineral mine is the lesser of 


(a) an amount computed on the basis of a rate (computed under 
section 2 or 3 of this Schedule, as the case may be) per unit of 
mineral mined in the taxation year; and 
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(b) the undepreciated capital cost to the taxpayer as of the end of 
the taxation year (before making any deduction under section 
1100) of the mine or right. 
Definitions: “amount” —ITA 248(1); “industrial mineral mine”, “mineral” — Reg. 
1104(3); “property” —ITA 248(1); “taxation year” —ITA 249; “taxpayer” — ITA 
248(1); “undepreciated capital cost” — ITA 13(21), 248(1). 


2. Where the taxpayer has not been granted an allowance in respect 
of the mine or right for a previous taxation year, the rate for a taxa- 
tion year is an amount determined by dividing the capital cost of the 
mine or right to the taxpayer minus the residual value, if any, by 


(a) in any case where the taxpayer has acquired a right to re- 
move only a specified number of units, the specified number of 
units of material that he acquired a right to remove; and 


(b) in any other case, the number of units of commercially mine- 
able material estimated as being in the mine when the mine or 
right was acquired. 


Definitions: “amount” — ITA 248(1); “residual value” — Reg. Sch. V s. 5; “taxation 
year” —ITA 249; “taxpayer” — ITA 248(1). 


3. Where the taxpayer has been granted an allowance in respect of 
the mine or right in a previous taxation year, the rate for the taxa- 
tion year is 


(a) where paragraph (b) does not apply, the rate employed to 
determine the allowance for the most recent year for which an 
allowance was granted; and 


(b) where it has been established that the number of units of ma- 
terial remaining to be mined in the previous taxation year was in 
fact different from the quantity that was empioyed in determin- 
ing the rate for the previous year referred to in paragraph (a), or 
where it has been established that the capital cost of the mine or 
right is substantially different from the amount that was em- 
ployed in determining the rate for that previous year, a rate de- 
termined by dividing the undepreciated capital cost to the tax- 
payer of the mine or right as of the commencement of the year 
minus the residual value, if any, by 


(i) in any case where the taxpayer has acquired a right to re- 
move only a specified number of units, the number of units 
of commercially mineable material that, at the commence- 
ment of the year, he had a right to remove, and 


(ii) in any other case, the number of units of commercially 
mineable material estimated as remaining in the mine at the 
commencement of the year. 


Definitions: ‘amount’ — ITA 248(1); “commencement” — Interpretation Act 35(1); 
“employed” — ITA 248(1); “residual value” — Reg. Sch. V s. 5; “taxation year” — 
ITA 249; “taxpayer” — ITA. 248(1); “undepreciated capital cost’ —ITA 13(21), 
248(1). 


4. In lieu of the aggregate of deductions otherwise allowable under 
this Schedule, a taxpayer may elect that the deduction for the taxa- 
tion year be the lesser of 


(a) $100; and 


(b) the amount received by him in the taxation year from the sale 
of mineral. 


Definitions: “amount” — ITA 248(1); “mineral” — Reg. 1104(3); “taxation year” — 
ITA 249; “taxpayer” — ITA 248(1). 


5. In this Schedule, “‘residual value” means the estimated value of 
the property if all commercially mineable material were removed. 


Definitions: “property” —ITA 248(1). 


Interpretation Bulletins [Schedule V]: IT-423: Sale of sand, gravel or topsoil 
(archived); IT-492: Industrial mineral mines. 


SCHEDULE VI — CAPITAL COST 
ALLOWANCES, TIMBER LIMITS AND 
CUTTING RIGHTS 


Income Tax Regulations 


History: Schedule C was consolidated and retitled Schedule VI, by the Consolidated 
Regulations of Canada, chapter 945, proclaimed in force August 15, 1979, by PG, 
1979-1934, July 19, 1979, Canada Gazette, Part I, August 8, 1979. 


1. For the purposes of paragraph 1100(1)(e), the amount that may 
be deducted in computing the income of a taxpayer for a taxation 
year in respect of the capital cost to him of a property, other than a 
timber resource property, that is a timber limit or a right to cut tim- 
ber from a limit is the lesser of 


(a) the aggregate of 


(i) an amount computed on the basis of a rate (determined 
under section 2 or 3 of this Schedule) per cord, board foot or 
cubic metre cut in the year, and 


(ii) the lesser of 


(A) '/o of the amount expended by the taxpayer after the 
commencement of his 1949 taxation year that is included 
in the capital cost to him of the timber limit or right, for 
surveys, cruises or preparation of prints, maps or plans for 
the purpose of obtaining a licence or right to cut timber, 
and 

(B) the amount expended as described in clause (A) mi- 
nus the aggregate of amounts deducted under this subpar- 
agraph in computing the income of the taxpayer in previ- 
ous years; and 


(b) the undepreciated capital cost to the taxpayer as of the end of 
the year (before making any deduction under section 1100 for 
the year) of the timber limit or right. 


History: Subpara. 1(a)(i) substituted by P.C. 1994-139, s. 32, January 27, 1994, Can- 
ada Gazette, Part Il, February 9, 1994, applicable to 1986 et seq. 


Definitions: “amount” — ITA 248(1); “commencement” — Interpretation Act 35(1), 


“property” —ITA 248(1); “taxation year’? —ITA 249; “taxpayer” —ITA 248(1); 
“timber resource property”, “undepreciated capital cost’ — ITA 13(21), 248(1). 


2. If the taxpayer has not been granted an allowance in respect of 
the limit or right for a previous taxation year, the rate for a taxation 
year is an amount determined by dividing 


(a) the capital cost of the limit or right to the taxpayer, minus the 
aggregate of the residual value of the timber limit and any 
amount expended by the taxpayer after the commencement of 
his 1949 taxation year that is included in the capital cost to him 
of the timber limit or right, for surveys, cruises or preparation of 
prints, maps or plans for the purpose of obtaining a licence or 
right to cut timber, 


by 


(b) the quantity of timber in the limit or the quantity of timber 
the taxpayer has obtained a right to cut, as the case may be, (ex- 
pressed in cords, board feet or cubic metres) as shown by a 
cruise. 


History: Para. 2(b) substituted by P.C. 1994-139, s. 33, January 27, 1994, Canada 
Gazette, Part Il, February 9, 1994, applicable to 1986 et seq. 


Definitions: “amount” — ITA 248(1); “commencement” — Interpretation Act 35(1); 
“residual value” — Reg. Sch. VI s. 5; “taxation year” —ITA 249; “taxpayer” —ITA 
248(1). 


3. If the taxpayer has been granted an allowance in respect of the 


limit or right in a previous taxation year, the rate for a taxation year 
1S 


(a) where paragraph (b) does not apply, the rate employed to 
determine the allowance for the most recent year for which an 
allowance was granted; and 


(b) where it has been established that the quantity of timber that 
was in the limit or that the taxpayer had a right to cut was in fact 
substantially different from the quantity that was employed in 
determining the rate for the previous year referred to in para- 
graph (a), or where it has been established that the capital cost of 
the limit or right is substantially different from the amount that 
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was employed in determining the rate for that previous year, a 

rate determined by dividing 
(1) the undepreciated capital cost to the taxpayer of the limit 
or right as of the commencement of the year, minus the 
residual value, 

by 
(ii) the estimated remaining quantity of timber that is in the 
limit or that the taxpayer has a right to cut, as the case may 
be, (expressed in cords, board feet or cubic metres) at the 
commencement of the year. 


History: Subpara. 3(b)(ii) substituted by P.C. 1994-139, s. 34, January 27, 1994, Can- 
ada Gazette, Part II, February 9, 1994, applicable to 1986 et seq. 


Definitions: “amount” — ITA 248(1): “commencement” — Interpretation Act 35(1); 
“employed” — ITA 248(1); “residual value” — Reg. Sch. VI s.'5; “taxation year” — 
ITA 249; “taxpayer” —ITA 248(1); “undepreciated capital cost’— ITA’ 13(21), 
248(1). 


4. In lieu of the deduction otherwise determined under this Sched- 
ule, a taxpayer may elect that the deduction for a taxation year to be 
the lesser of 

(a) $100; and 

(b) the amount received by him in the taxation year from the sale 

of timber. 


Definitions: “amount” —ITA 248(1); “taxation year’ —ITA 249: “taxpayer” — 
ITA 248(1). 


5. In this Schedule, “‘residual value” means the estimated value of 
the property if the merchantable timber were removed. 


Definitions: “property” — ITA 248(1). 
Interpretation Bulletins: IT-481: Timber limits and cutting rights. 


SCHEDULE VII — PUBLICLY-TRADED 
SHARES OR SECURITIES 
[Reg. 4400] 


History: Schedule F was consolidated and retitled Schedule VI, by the Consolidated 
Regulations of Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 
1979-1934, July 19, 1979, Canada Gazette, Part II, August 8, 1979. 


Schedule F substituted by P.C. 1980-2081, July 31, 1980, Canada Gazette, Part II, 
August 13, 1980. 


Schedule F substituted by P.C. 1980-3472, December 18, 1980, Canada Gazette, Part 
II, January 14, 1981. 


Legend re Codes Used: 


(1) Close price from the exchange with the largest volume — For this day (December 
22, 1971) this item. 


(2) Last close price available in the past 4 weeks. 

(3) Mid-point between last bid and ask price in the past 4 weeks. 
(4) No price available under (1), (2), (3). 

All prices are in Canadian funds. 


For abbreviations used, see Part XLIV. 
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Sch. VII 
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Associated Porcupine Minésflitd. 7) 1.53 ts.) sane) to. OF} ett 282(2) 
Astonish Lake Uranium Mining Corp. Ltd. . 2... 2.22.2 ee. (4) 
Astrabmin IMineselitd sear, caries sor eetas os soeseiccacychand.c te ZOO ee Be 03(3) 
Astral Communications, tds, ., .,-.., s.<sesss4ecss sn tka) OPE ne d497(2) 
Atco: Industries Ltd. is. cecrskeed:. 3.5 ieee aise seaS. fotcerss le 8.13(1) 
Athabasca Columbia’ Resources! itd. |... Ryd wot ant teats see e 1.65(2) 
‘Athena, Mines) Limitedi5 ys... «deen acuetal pane odie.) peometoege ler A£ 08(2) 
Atlanta: Mines L:tdo. <tc. tas tues -s 0S. coumenen- silk @ORDERTO EE Dermenerey A. (4) 
Atlantic Coast Copper Corp. Lid 72... seats ies en botensnlend 46(2) 
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Atlantic, Nickel;Mines Lidi-4tey. ot. eioedeeiaho rn bstalasr> sae 22(1) 
Atlantic Richfield Coy «+ < Seo. fe) Spe igpueie cae bier 64.13(2) 
Atlantic Sugar Refineries Co. Limited .............--.-.-.. 6.38(1) 
Atlantic Sugar Refineries Co. Limited (A. Cu. Pr.) 2... ........ 15.00(1) 
Atlantic Sugar Refineries Co. Limited (5% Cu. Pr.).. 2.5... 5.. 62.38(1) 
Atlantic Sugar Refineries Co. Limited (Wt) .......52. 0552.55. 1.40(1) 
Atlantic Trust'Cos 2 eo eee ae eet ONE che) eR Aye, oh ee (4) 
Atlantic Tungsten Corps td 2 Ses CERN Rea te ERE TS yy. Mrkeaeer ods 17(1) 
Atlas /Explorations Limited: \.,.6si2). AEG RIEL ee EE est. 32(1) 
Atlas. Yellowknife Mines Ltdsi< cry eeypcixe? asit gact-1o- HAE - 05(2) 
AttllacResources Std. nee beeiet older Mr Sa acerve vere 1.13(1) 
Augsdomes Corpse td ieee oe ee ia ee 19(3) 
Augmittos Explorations etd ice: sedis asia h oe een er (4) 
August Porcupine Gold Mines Ltd... - 2 Jy Sa as 02(3) 
Aunor Gold Mines: itdi#™l 29 Si 7Q0e Pe LAD IS SBE Vaio, 2.30(1) 
Auscan Mining and Oil Corporation Limited .... 2... . 4.5) eee 90(1) 
Austin Investment, Corpyltds ants > Geahiess 1 Liab A Tl bovor 41(3) 
Auto Blectric-Services Coputdaesstan' «a hhe -2b) a “jaeeents eC 6.00(1) 
Auto: Marine Electric: Ltd) 5 ss: sntecrabeast-Haa theo Sewers thers (4) 
Auto Marine: Blectricaletd (Pi) acne, aieknich oucsuone cay cue a arent ee 40(2) 
Automotive Hardware lemmited) ge clini eime sins ene nese eee teers 7.25(1) 
ATILOleticn INGUSILIESt ELC teemen iene te eet nce cre eras caer ingens 65(2) 
Ave GoldtMinine4@o meta aiaweentcertsete senene tt eee ee ae eee eee (4) 
Aveo Corporation’ 225 sence ae. Rea teie ue: F RagAt hs, SOR anecerar Le (4) 
Avilla International) Explorations Lid? - 2...) 2. sees ae pee 28(1) 
Naha Ibis roles nels 34 a ee a oe a Neo ee dine U4 33(2) 
‘Avoca Mines Canada tdi at Sef) fey SOREL Vd TSIM ae, SL a, 65(2) 
Babine International’ Resources Ltd. \) 072 2.0.5 52... VRC Reais ae 14(2) 
Bahamas-Caribbean Development Corporation Limited............. 16(1) 
Baker: Palevitdigechs eaters ccs) oie tahoe) cae cece eee Ta ee eer 42(1) 
Balco, Forest, Products lotdiges ann 0% ueieneia stoi cenete lea eric meee ern 8.25(1) 
Bald Mountain’ Oil (Comes saan. te cee alee Ce ey One Ae TR, Bek 03(2) 
Baldwin’ Consolidated Minés: itd... 2° ie4 Se ieee 5 Sea EB 01(3) 
Ballinderry ‘Explorations dhimited (inl: SICRInGh tsi Bus Ih YrrogenG 90(1) 
Bamboo Greek Gold’ Mines Ibtdy + 1) apnea ite tea ed eee is 80(1) 
Banco, BinanceLeimited (EMA) aa earale a eae eae seen nme te ae ae te (4) 
Bancroft Uranionia Mines etd ear. ecmememet te tet 0 ie eee meter tee ee eae (4) 
Band-Ore..Gold iineswetd saan. Caen eae ar ic ete 05(2) 
Bankeno Mines) Tid... seas eau atce «ws BEE ak ee ee Se 6.40(1) 
Bankfield Consolidated Mines: tdci) ccs ccceene co Snes a ean en 02(2) 
Bank of British Columbiagt e.pc8e.. Pats Soceteranste 6 ons 22.25(2) 
Bank of Montreal’; o.-a., 2 Peete ems so ee ers 18.50(1) 
Bank of Nova SCotaik® 82 x. Ghee ee ere eee. cae RPE YO, Re 31.13(1) 
Banner: Porcupine: Mines tds sora ge ele cas rien: Slot Geebc. ters oe tone nthe (4) 
Banque Canadienne sNationale sere yee wees ae aan 14.00(1) 
Bantam; Mining skids acasre te cee cia inn ree ee en te, career ee 40(1) 
Mines: Bantam Ltée) G84, 1.8. leh. at UP Ae A SBE 40(1) 
Barber-Bilis of*Canada: Istd lari .velemeue.cr) cue, oRSIeEee = PAIS ce 13.50(2) 
Barber: @il, Corporation: ¥cpdeaacnee: Sead teas East 48.50(3) 
Barbulakes Coppers Vimmesi otc eeu snes mera cent wen ee ee 15(2) 
Barcelona Inactioni lights ccR ower Con manatee ena nrnrennca 20(2) 
Barclay: Resources sstd. ae genta arn eet are) ener carat een eee ae (4) 
Baréx-Trust,oDhert .-- Se@Gloy. SISIE Ske. Syren es. SA ATR een 20(2) 
Barua Mineralstitdttis 2.6) 4) sce tans ae o.s Ae os a EO ee 01(3) 
Barons, Oil invited: yc...) aati cate we ak cate ie ip te Scene eat eee 05(1) 
Barrimetons Explorations) Corp lot sienna en rene 07(3) 
Bartaco, Industites Wimitedinpyres ue ate cena aan eee weer ee eee 4.50(1) 
Barvallee Mines: tdi. ic tices: 1 altedabed ah) en SICH Sorte ely, (4) 
Baryon ibxplonations Etdamar eames ae 1.20(1) 
Base Metals) Mining! @orp wedge ere, renee aera nae 01(3) 
Bashawaweduc Oils Gasyluimited eee near seme ier ann ena ee 05(1) 
Basic Resources International Limited sie Y ) speed .cpal.: tose.) 3'30G) 
Baslen Petroleums. Ltd), 4 oh) Bed Seepage. Seomiod nail a teste. -/ 07(3) 
Bateman Bay Mining Cos <o..0..cseiee censor eh) mH BOISE, Gude 06(1) 
Bathurst Norsemines, Ltdl, ....... auseeo) lo ante) Sey Sana veri 85(1) 
Bathurst Norsemines: Ltd! (AVHWt)is alt. cenninese 2 oltaetmOo weBcclA 4 (4) 
Bathurst Paper Ltd. (6-1/4% Cu, 1963.Pr:) ... . ...-..... of aisle Ae 6.75(2) 
Les Papeteries Bathurst Ltée (5-1/4% Cum Priv.) .. 2. 2. J 4 sak, 6.75(2) 
Baton: Broadcasting Inc.) ........tok «ilnue cao sana) QO OM 4 14.88(1) 
BayyMall Satie te cae tbe ata 6 rei anne eh me 1.34(3) 
Bay) Mills td. (6% GutAs Ist Pi)y 1s... Ro ear Blew) Or 3.05(2) 
BIC. Turf Limited vise gs ceils. tassseabiclmet genie eotasde A. ide 4.00(1) 
Beacon, MiningsGomLtd: 0... as once veer td eee ena 05(3) 
Bear International Indusinies Ltd. ..5....... ..... pad tage. eens 19(1) 
Beattie-Duquesne Mines Lid... ... |). sy) whtidd. nae ob sismenena: 04(2) 
Beauce. Placer Mining Co. Ltd... vt. A «te? ol) ado. woe dlls 01(2) 
Beaumont Resources Limited) 422.04 seat quid. ease ol aineesin 09(1) 
Beauportskloldingsil tds 5.0.0) ise. >,. 2S Sepeen and ereaeeted 2 36(1) 
Beaver Bngineennedletd: |. eis Ge ean, iat babs 6.50(1) 
Beaver umber Comltd. ue sen eee Meine arene ripe ee 19.50(1) 
Beayer umber Co. Dtde(CleA.) ma aienee ie nanae aeitat Rey eee 19.38(1) 
Beaver umber Cor bfda($1h401Gue br) irre eats Lay eae 21.00(2) 
Becker Milk Con Ltd. (CUB Rr) eee ae aethe. Sree eee 10.00(2) 
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BelsAir Mining tdi! cc (-A ID) datimid eaistie2s2 terest). nsibeng 92(1) 
Belvarra)Explorations:Ltd....... 4 .!D)_ badimi.d aaities2 eras). naibearD, (4) 
Belding:Gorticellinlimited....6scs.1.0 44.5. ft..910) oleblow. nai 10.25(1) 
Belding-Gorticelli. Limited (7% Cu. Pr.) . .bid 2eousore8, eegorbiH noi 10.34(3) 
Belding-Corticelli- Limited (Wt)... ..... Datiodt cit) bselvomoH nsib; 2.80(1) 
Belgium Standard Ltdiy Cad pe. 0) da) bation. 20 bsswomoH. nei 15.50(1) 
Belgium Standard Ltd(6%\ Cus Phu... LL enodwookyH, avibensD: (4) 
Bell;Ganadasheamws Car (0 A a s0S\t-2) bid, enodis201byH. nei 46.88(1) 
La Compagnie de Téléphone Bell du Canada... 2... 46.88(1) 
Bell \Ganada\($3.20-Gu. (Cvs Pr)... pO & eeP Jebuegbal nei 52.38(1) 
La Compagnie de Téléphone Bell du Canada ($3.20 Cum. Conv. Prive) PAs) 4 
mnionemerek te Aree hitter 6at, Cac css tevin ald eeteubal, net 52.38(1) 
BelCanada ($3.34.GCu., Cv. Cl. B; Pt) 4 2S\1-0)..bi eemteubal. nei 53.88(1) 
La Compagnie de Téléphone Bell du Canada ($3.34 Cum. Conv. Cat. B. Priv.) 
ay A EO US.C) JON yosumo? sawed ignoeAisinl. nei 53.88(1) 
Belechase Mining (Coupwbtdd the cosc.vssevcvorcs.xe-4st-s ated eed 04(2) 
Belleteme. Quebec. Minessatds s.bt4 lan) inamiesyel, anopemeiel nnibane: 15(2) 
Bellex. Mines Ltd) (9a Wo 6) Ott tend aneoesynl isnonesnsial, neibpns 02(2) 
BelluKnit Industries ltd. ...4.s..<... .betinid zeiteqord sadmoaiml neiboan 88(3) 
Bell. MolybdenumiMines*Lidh) a5), betimil.zgineqos) sedynsicd, neibane’ 14(1) 
Belore: Mines \Iutds: <6 $844 cscs 54.5... hl aM noesimel, neibsna 16(1) 
BelrajExplorations Lids ss. ....6:s.00 seas seve a DOM] alloys], ngibeasD. (4) 
Benson iMines-himitedow (sch xo.c0 3.00. eon valsom ouibens’ 14(1) 
Berkley Hoteles sf. Resemes Lieted..ou...Dit.2sad, sopneJ nibs 1.75(1) 
Berncam International Industries Ltd... . 0) 2 eo eee 6.13(1) 
Bethlehem:Copperi Corporation Ltd... Pit. anvsious= baste anot.nsi 18.00(1) 
Beitrustinvestment/Corporation Ltd. .. .. . bit, cai stizsngsV nei 16.50(2) 
Betrust Investment Corporation Ltd. (5-3/4% Cu. AL Pr). 2. oe oe, (4) 
Bigil Minesdetdy-Thess iiss. <..+.. Dali zotieubal sions. osibsnsi (4) 
Bigwackpot;Mines Lida i409. .U) 800). bere. zomeubr, zioosM. asibang’ 01(3) 
BigiLongLac.Gold Mining!Co, Ltd.......... . yaeqme’? inowsM_ asibsye: 01(3) 
BigtNama Creek, Mines itd... sid. oe A UM, opibens! 09(2) 
Big Town Copper Mines|Lid. 4... 4.5... std eaniM onell4 asibsnsD: (4) 
Bilmae Gold«Mines Ltd. ................bK1 mueloned, IsinebianO, nsibaneD. (4) 
Biltmore Hats Limitediwels (ad. 6.14 0s aa. HOME SAT negi 13.00(2) 
Biltmore Hats Mimiteds(Cls.A.t.Cu. Pr.). ........0Rietd.gupitioed, mai 10.50(2) 
Bio Millep Laboratories . s........ (L.A. 2-9) bot sitioed. ogibans. (4) 
Jeaboratoire:Bio=Millet. ... .......(.vsT A AIS) satin L supttivnt, naibers® (4) 
BirdsConstruction. Co.Ltd. (in) .sevbpas2. 79, 2) hosing! oftiped. nei 57.50(2) 
BirdsRivenMines.Combtdens2 2000 vot oth) saiiont. supities, naibens 65(1) 
Bireco Kirkland. Mines TE tdiobanj A beticU, 79 seh), belied pitied neibenu 01(3) 
Biron Bay GoldiMinesdutdyoN, asiin i wot eh) sane suphies9, aeibers! 23(1) 
Bison -Pétroleum! &.Minerals Ltd... . beter! 2ivemieaval ofiosd naib; 9.10(1) 
Black BayWraniumilltdw Rot h\. +) bend anesrieoval seed, aaibeneD) (4) 
Black Cricket sMinesuLtd.).((). .0.01W) beilmi.t zinemieeval alice, neihsay’ 60(2) 
Blacks GiantMinesvitd: (i wad vv oe ONE Abie, ngibsag 30(2) 
Black:Hawk Mining Ditdlmes ist. ..4 .4440.4. 806082 wh anevovert 25 50(1) 
Black. Photo; Corporation Ltd. v1. ..46.05 «4.014 29molgeter. mais 4.85(1) 
BlackwatereVines Intdiextion Lamwiteds......011 2a) HO eyisese. neibeng 30(1) 
Blocks Bross Industriestltd, J. (9), bein .o2 zips .chloeyssl, asih: 3.00(1) 
Block.Bros: Industries/Istd: (AW Wt.)2) one 2ueiol ob opnsibenb 215651002) 
Block Bross Industries-Ltd..(B.. Wt.) .. 04.0.4... ..BM4 00 Med nathpaed, (4) 
BluecBonnets Racewaync<: . 4. et leh. « a. Dd 2Q aitage mab 2.05(1) 
Blue, Grass: Uranium Mines .Ltd.t.Av.!.)) 2) ernienenel) clouyed, methane: 01(3) 
BluesGulch! Explorations: Limitedinde!. OV). eect 2202. mondined. nalber .48(1) 
Bive-Star- Minesikimited et..... 4.004046. .040.00 sornsque, neers 06(1) 
Bluewater OilpSaGas Wtdistiws kiki aaa aa cn awe Qh AM oR nthe mg 90(1) 
Bochawna\€opper Mines Ltd. ......s....4..UA.b0) -DET S01, SLT ORD BRERE (4) 
Bock & Frére Ltée (6-3/4% Cum..Priv,). ... «Qh. 2l) lonaeer abe (4) 
Boise Vellowknife: Mines Ltd... .«« (ONginot sansiwenl nol) mba! (4) 
Bombardier Limited (CL. A.).... .2paqmueds, R v2. arnaiheng (1) ne 9.50(1) 
Bombardier Limitée:(Cat}.A.) «2. .4.s000.. D9 2a ae 9.50(1) 
Bonanza\ Explorations} Lids. ..).(3 0.2. 2 PMIcP) DATTA Ao, CALE (4) 
Bonnet Plume River Mines).Ltd. 2 oah0l...2 O80) bola. 290 oebe ng 15(3) 
Bon=VallMines (itd, J4itwss).is. so FEL 80) 2 2a) Daag, 44(1) 
Boraway iMineswbtdisy. at Custesis Vis «0 GINS) ORT ond, DRL AB, 11(1) 
Border Chemical..Company Limited. ....4..5...5... 0h. 019492(.0 10.38(1) 
Bordun (Mining|(Quebec) Limited. . bit. (aMNoOA nA WeqRg) ey naibene30(1) 
Les Mines Bordun (Québec) Limitéews 2. ee 300) 
BorealiseExploration ‘Lidl barmu.d souaqine.) ae) MR, Tae, ONOBIS.30(2) 
BorealisExploration Mitda(Wt.) wrlie..ssacnan ok EASA 6 Re (4) 
BoswellbRiver Minés bta:) bavee) “nego 7.66 ATR Melee SY eRe, 22(2) 
Boundary<Exploration Ltd... 5... 0.4.12 QOSY at 44. SERRE QO RAR, 14(1) 
Bounty Exploration Lid... 4.06.5 Md Cupsedl TIA, RESTA 13(2) 
Bonurbeau: Iake:Mines Ltd! 4.1.46 60.505 LA 2IURIOTION DEQ Ags 02(3) 
Bouslamaque Central: Mines 1945 Ltd......5 .. 04 (920820 Qi 02(3) 
Bovis; Corporation Lids, 2... 520 ara ssn cn» add SOIIEDIRE SER 1.90(1) 
Bowater Paper Corporation Ltd... 0. 65 I EI GR RDI 4.65(2) 
Bowaters Mersey Paper Company Ltd. (Sat/2%e OusPr) 222g sss, M0. 32.00(2) 
Bees: Co.2Iitds |x) on Pak... GaipalQonne’, 29OURReKL BOIL AN 12.50(2) 
Bow. Valley Industries. Ltd. ro J... 0.00555 00d SOME oF 28.38(1) 
Bow Valley Industries Ltd. (5-1/2% Cu. A. Pr) ooo. ee 14.25(2) 
BPeGanadarLids(5%. Brau. i2.)8 son aes n oa en 6a nd, COU AF 75.00(2) 
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BRsOik &oGasclbimitedinnetedt vias iw wiack) cides ctv eed I9KOT. WU 6.20(1) 
BracemaciMines' Tut) .ineited i Wed cosas. v (19.2 SR) DL temo aeslad 03(1) 
Bralorne! Can¢Per Resources Ltd. . ... ¢_..G3%.1! (0.42) ft.) agveod vin 1.75(1) 
Bratorme! OiGx Gas Lids sss 1 LIDVO ORR) bi ae. yas 2.25(1) 
BralsamaniPetroleums tds Ath... 1 y..ses-sea-sav-v s-.Dhd, pani. yevIi2 9; 3.25(2) 
Bramalea Consolidated Development Ltd...) 00.000... 3.45(1) 
Bramalea Consolidated Development Lid. (Wt.).......0..0. 0. 2.10(1) 
Brameda ResourcesMimitedwn) LU... sacias..a.s Di evimeuhel dso 92(1) 
Braminco!MinestL tdi, v4 ees es we ssh aeniMiovnd, nonk xomid 03(3) 
Brandy. BrooksMinesdlitd Limnived oo. c.cvei cs eeseeos ec. RON 2onM. BBAk 10(3) 
Brascan: Limited & Jmergy (4 hha ccc crees aca cbf Rotet2d leer 18.50(1) 
BrendaiMineswlimited Lae .cccicses vcs sesctee cctrsne DUO B20 Ie 4.55(1) 
Brenmac Mines Mimited it, ciccsais wees ewe sae abt ani. on 38(1) 
Brettland. Mining: MtdSineking Canon. |. ebetiettS zhlodsenad, sebixdee®: (4) 
BrettiOusdeimited ie ves.cie accesses eens, Dolio goniIM eghineking 23(2) 
Brewster Lake;Mines Limited... .. ..... ++. 010 90D sniniM. oebindend 60(1) 
BridtcountyMines Ltd. svat. acc verte seve enn shel eon looks 11(3) 
Budge: sedMank (6: of Canada Ltd... in. st a +... desu. zane, oft 4.50(2) 
Bridge & Tank Co. of Canada Ltd. ($2.90 Cu. Pr.) .. 2.00000 ee, 32.25(2) 
Bridge illeMines Limited... cic. eae vee. oh 2a elon 38(3) 
Brighti&iCodLitd), T.G.. ccs i sR 290M. nerongnodid dsc 16.00(1) 
Bright:Rediake MiriessIetdl.id 0... 10... .di4 cori ste t, bod Iedennt 01(3) 
Bught ‘StarTrio/Mining -Ltd............ 1... . Oi) aateronD. ues 1.10(1) 
Brilond\Mineshltd.s isc ec vce cas nts ee ev ieee RS emule, 8.00(3) 
Brincot Ltd Midy esc a dh OO. equa, aolpimach® nb: 5.63(1) 
British American) Bank\Note.Co. Ltd. .. .. . .Bid suede ine). « 13.00(1) 
British ColumbiaiForest Products tds. .... . a4 ewwdad abaoeD at 19.75(1) 
British Columbia Forest Products Ltd. (6% Cu. Pr.). 0... 41.50(2) 
British Columbia Oil:Lands Limited? .6)9\ 4-0), 2.1 varnay.) shared 2ine 7.50(3) 
British ColumbiasPackersiLtd) (Cl. A.). .......0... dh) genie a 20.00(2) 
Butish!Columbia Packers Ltd..(Cl..B.). ...... bi WO leomaries « 19.50(3) 
British:Columbia\Sugar Réfinery ltd. . .tvi.! notmoqa venidoaM. a 19.38(1) 
British Columbia Sugar Refinery Ltd. (5% Cu. Pr.) vo. 2. 17.00(2) 
British Columbia Telephone Co... ..... (49.40, helimid 0D. 2altle, « 63.75(1) 
British Columbia Telephone Co. (4-3/8% Cu. Pr.) .)..0 ) 2. 63.00(2) 
British Columbia Telephone Co. (4-1/2% Cu. Pr.). 2... 63.00(2) 
British Columbia Telephone Co. (4-3/4% Cu. Pri). 66.50(1) 
British Columbia Telephone Co. (4-3/4% 1956 Cu: D. Pr.) 2... 2. 66.00(2) 
British Columbia Telephone Co. (4.84% Cu. Pr.) 0.0 2. 0. 17.50(2) 
British Columbia Telephone Co. (5.15% Cu. Pr.) soci ee es 71.50(2) 
British Columbia Telephone Co. (5-3/4% Cu. Pr... ov 80.50(1) 
British Columbia Telephone Co. (6% Cu. Pr.) oe 84.50(3) 
British Columbia Telephone Co. (6% Cu. 2nd Pr.) ¢. 00.2000... 82.00(2) 
British Columbia Telephone Co. (6.80% Cu. Pr.) 2.2.0... 2. 26.50(2) 
British ‘Controlled! Oilfieldsvhid WQ)he!. yasamneD, eeahioD aisieaW, nbade 20(2) 
British International Finance Canada Ltd. (Cl. A.) i. ee ) oe eb 2, (4) 
British Matachewan ‘Gold .Minés*Litd..! sinemizeval yrrenerS belllA.netbaneD. (4) 
BrokenHill) Explorations| Lid)... .....Bi.1. anoderalaxd Intel IA. netbeans! 08(3) 
Brooke Bond Foods: Ltd.i(4. 16%. Cu..Pr.) .... +... .. Wa onetA. ant 19.50(3) 
Brosnan Canadian Mines\ Ltd)... ...... helinil ean wonA. nsibeish (4) 
Broulan. ReéfiMines. Ltd. Bi. ws wo sbi 1D. sonnel, netbeans 23(2) 
Brown-McDade-Mines. Lid) in J.v. 2:4 Dit anqwaloned esnenol_nsibaas 10(3) 
BruckeMillsiitde (GIMADK, Wiis wus os oh DR aanaword, mat 15.00(1) 
BrockeMillsnitd(G@ls Bak, ...<..4 « . Seti. LesnosibaneD senozand 8.00(2) 
Bruneau Minmeg:Corporation d970A 2.08.58) belipol) eanawer. nabedd 11(2) 
Brunswick Mining & Smelting Corp. Ltd... ee) 3.051) 
Bryconndustnies: Istds. wisi. (ek A wu, Co. Se) beatin eatiewerdl opibans:, 18(1) 
Buchanan’ Mines (Lamitéd 4.12 ¢.0,..¢). avltest eonnaibane) earesetra 2d 15(1) 
Buckeye: ExplorationssLtdiny.limied ...... . bi givatavenlde?. aetbsde35(1) 
Budd) Automotive:@o:of Canada Ltd) 2. 4.0) at, Saatieveuldn). meth 6.63(1) 
Budd Automotive Co. of Canada Ltd. (Wt.) 2... 2. 2 0 ee ee 2.4001) 
Buffalo Gas & Oil Corporation Limited... .!0) 0... weno hs 1.05(2) 
BuffalouLake-MinesiLtd, .... 4.4% <5 (8) Di 0D, eemayao!. anibent® (4) 
Bullion:.Mountaint Mining Wedsit. vasqoaQ insmegaen pymomo.osibeor 65(1) 
Bullion Mountain Mining Ltd) (Av Wtyor it ve ee ee (4) 
Bunker: Hill ExtensionyMinesibtd.. i. ..... hid iden WeainuD. ouibara 05(1) 
Burlmegton'Mines, & EnterprisesaLidy. «4.8... Dotimil WO. let, netbann (4) 
Bums FoodsiLimited Orohuten J waseiig Inpmygaleavat,.® inpa. ont 12.75(1) 
Burnt Hill Tungsten & Metallurgical Ltd... 2. 2. ee be. 18(2) 
BurrandsDryDock:CoeLtd. WAeinks .....< Al etathord bao. nails 7.00(1) 
Burrard: Mortgagenvestments (Dtd12!. 02.000). DLT aauherd baorl. oath: 1.90(3) 
BurzrexuMianesiimiteds Lic, a9 bas 20 0P4). Bil abuherl SecA. cutbann 04(3) 
BushnelliGommunications Limited . S11 2) .wensmore nein Wa. naths 6.00(1) 
Buval:Executive:MiningiIndustries Lid. . .. . balifaid 10) onuiod. aaibian 40(1) 
GgaWachts. Ltd. . sar wn sda kicis ann « BLO notebono matbaeS0(2) 
CablexCopper Mines-Limited (79.4 .02. 0) DL. oD unoiebouod aaibaie: (4) 
Cabot;Gorporations: Ata ant dk COW at ti boul yawned ob ae. (4) 
Cadillac-Development.Corp.. Ltd. ...t)1 viansono.) atioglal lieremer). onthe 8.38(1) 
Cadillac Development Corp. Ltd. (6-1/2% Cu. B. Pr.) oe oe. 20.25(1) 
Cadillac Explorations Ltdiivt wohl yao.) ogee) nan 1.30(1) 
CAE: Indusiies: Lido d oa) ehhned wh supa olekmi ugar 4.65(1) 
Caicompskesourcés (itd. Limkiedl nonin ns akoa se dne eek be alee alesl 14(2) 
Caledon’ Mountain: Estates!tds .{ 2a) btdyedneneo yn leven. onthe 4.50(1) 
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Sch. VII 
Caleary Powenlitdiei gs 2 fr eh ee es he Wale ABI Os 27.25(1) 
Galgary Power Ltd. 4%. Gu. Pr), 15.2.2 55+ > = Eid ean oenisonr? (4) 
Calgary Power Ltd. ($5.00 Cu..Pr.) .... sid ¢somee dna ten 69.00(2) 
Calgary Power Ltd. ($5.40 Cu. Cv. Pr)... 6.6. es ed ee ee 91.00(2) 
Calico Silver Mines Wtds 64 jo.0o 5 eo op ee DED erslone® Genie ore 18(2) 
Caliper Developments Limited . . fi. say sa el en eee 75(2) 
@alixeMines: Lido... 5, . (2 bi rasedolavsdl bsstlosne.): nolseisy O5(1) 
Galmark Industries Ltdv. 0.0. eso > > DENT weawOsse Bhool. (4) 
@almorJnon Bay Minesbidee 5 pe ss > she On -Ookienar 50(2) 
CaltacMines Lamited) jose eae hee > oe «hed cohen agers VES 1.02(1) 
@Avert- Dale, Bstatesvitdey ete pee a peo 8 ey 9 ee tee 82(2) 
Galvert Gasiéa Oils Wtd, , Gave aod pe > es « SMR eae abner 14(2) 
CamMines Lidses Pace ne) oo pe eee eer. DORR conrve agarose 30(1) 
Cambridge Leaseholds\ Limited ..55....-.+25 > Unb Baie. Bin 11.50(1) 
Cambridge Mines Limited 7,.,....---.+++++7 > boikittid a4 atered() 
Cambridge Mining Corp) Lid), ,....,..-- belienid son okt saeco: 02(3) 
GamdeckeiMimesvistd agg so 64 6 Hoge + sr bra pun sp oooh RST SUC See te 15(3) 
amfplouMines imitedss «>. s.¢ «oo. +) Oke BOOnH SD 1o.Go oink: 3598 2,.51(1) 
Camindex Mines Ltd... , £44.90). So). bel ehsnsD. too 2 anal. Sabie 13(1) 
Camlaren}/Minesitd, .4 6, 0262.27 1 «+ Dati eset ti sebi: 08(3) 
Gampbell Chibougamau Mines. Ltd....,.,...,...2%2 bid.) Bos 4.70(1) 
G@ampbelljRed\LakesMines Lid. Sve ninc +> » iS BORE, Sra bot. 21.50(2) 
Campeay!Gorporation: bid, = a. ee ns > DR enindy ont 164 We 3.50(1) 
2A Petroleumsulitds, Se Fees Geen alee. oo ps el oo ply orn ey arebeniede (4) 
@anadaxccaDominion Sugano; Widget aneachets eu) pooh 32.50(1) 
@anada Cement Lakarge Ltdi > 9 }0 eft ed sto Snete eeceenss 4 46.63(1) 
‘iments: Canada: LaFarge Ltée, 25. bet Mieishosd. feat nidimnion 4 46.63(1) 
Canada Cement LaFarge Ltd. (671/2% Cu.) Priibowd. eae) eidiniiy ss 19.75(1) 
Ciments Canada LaFarge Ltée (6-1/2% Cum. Priv.)... 2.22.40 4. 19.75(1) 
G@anada Forgings Ltdigiav 1 ecidea ol See ek Piedon® aicinvles vis 4.50(2) 
Canada ‘Geothermal OilLtd....., .. 8 LO’ SEE eons aidniulo deitre 68(1) 
Canada Machinery Corporation Ltd) .) G14 yiatitisk shane. gidgnls 4 19.00(1) 
Ganada Malting Coy Limited? ind 320) bid sontiek tenud sideniiao a 26.00(2) 
Canada Malting Go, Wimited (B.Pr.). ... .@ snodqniel. nigral demi 89(2) 
Ganada Northwest Land Limitedu> s28i6.8)..09 onoseelol. gndaurle? iis 1.50(2) 
Qanada’ Packers:Ltd.., .. .¢a..uD doi l-bj..0% anodesisl eigsnalo> 2 18.50(1) 
Canada Permanent Mortgage Corporation... 2. 0 2b ee 18.00(1) 
G@anada Safeway, Limited ($64.40°Ous Br) 1). 02 avoskolal. cidineles 3 82.50(2) 
Canada Southern Petroleum 4d) av3. P28 hy. c3 anossisT. kidinulas Ae 6.20(1) 
Canada. Souther: Petroleumpitd. (Wt) }..2).102 anddasiel: nidtieleD ade 3.10(1) 
@anada Steamship Lines, Wtdyt-9 SIAL). 9 anedgaist. gidilos 7 40.00(2) 
Canada Steamship Lines Lid. ($%1 Guy Br))..03 accdscicy. aisinuied as 5.131) 
Canada Tungsten Mining Carphhidic).ste)..0 9 secdesley. cicimisle® as 1.55(1) 
Canada Western Cordage Company: Ltd. (Cl..A!) cya. sidisiie scan. (4) 
Canada Wester, Cordage Company Ltd. (Cl. .B.)) ete tit) balioiials dare. (4) 
Canadex: Mining Corp) Ltdy, A (0) .bid sume) sonseld Iractinesind Aalst: 13(1) 
Canadian Allied Property Investments Limited... 2.0.0. .0..5400. 7.00(3) 
Canadian. All-Metal Explorations;Ltd. ., .. . Bi) enutintielget WE wedi. (4) 
@anadian Arena; Coss, Ao 6 ou es > £0. ad ARO Dy be! shoot baeéh 9 15.00(1) 
Canadian ArrowaMineswiimited......... > id 25a aebens.) aenser 14(1) 
CanadianiBarranca.Gorpaltd. 5 ew > > COE ee Jose nahin 22(2) 
@anadian Bonanza Petroleums Lid... .. +... ..bicl.gontit abate omer. 1.30(1) 
GanadianvBreweres Limited . 062, sc29 eo ro oe elo Ate) obit ait 7.50(1) 
ss) BrasseriesuC@anadienmes, Limitée, 7. ay as po ahh toy coh ein oe 7.50(1) 
Canadian Breweries Limited ($2.20 Cu. A. Pr.) ..2. ede oe 32.00(1) 
Les Brasseries Canadiennes Limitée ($2.20 Cum. A. Priv.) ....... 32.00(1) 
Canadian Breweries Limited ($2:65 'Cu. B. Pr.) . .. . hlel.catatedbal & 36.50(1) 
Les Brasseries Canadiennes Limitee ($2.65 Cum. B. Priv.) ....... 36.50(1) 
Canadian/@ablesystemsiPtd, Fo 25 5. st ee eh MMA T ed) ie 14.13(1) 
@anadian.Cablesystems Ltd, (Wt.). ... ind aiwiie Die oF ouiscinedak & 2.25(1) 
GsnadianCanners id (Cl A.) <aV tod dbuak te 00 ayHanmsul, t 6.50(1) 
@dnadian Converters ‘Co, Ltd, (Cl. Ad eitasit sattsiowel). OD ani. cis 2.00(3) 
Canadian) €onverters ‘Go, Lid. (BD. «455.5% 20. > Dit eet gosh bint gee (4) 
Canadian Corporate Management Company Limited ........0... 16.00(2) 
Canadian Corporate Management Company Limited (Cl. B.) ........5. (4) 
Canadian Curtiss-Wright Lid. ....... «dal cantt/ noienoisS NH. tole 7TO(1) 
CanadianDelhi Oil Limited ...... . dtbeverousind B.csail. neta . 5.00(1) 
Canadian Equity & Development Company Limited ........... 12.00(1) 
Canadian. Export'Gas,& Oil Lid. . bi4 WistwullisisM 2 naieonnh (A. 3.600) 
Ganadian Hood Products, Ltd... ;..¢2 25 +2. bhi. eo) Asokt wiGiiss 5.20(2) 
@anadian Food Products, Ltd. (6%. Cu. Ist Pri) inainisaral senenol.& 32.50(2) 
@anadian Rood Products, Ltd.. (6% Gv. 2nd Pr:): . .. .baneit esany > 32.00(2) 
@anadian. & Foreign Securities Co. Ltd, . sihiiid 2uatasiaitinino® Msaiaid: (4) 
@anadian, Fortune Oil Limited’, .. > dab coeieubl sitet suiiuosscl-ie cue. (4) 
@anadianvkoundavion Covltds ss wey see ce ep iecnion oe 6.00(1) 
Canadian Foundation Co; Ltd. (6% Cu. A. Pr.) bout. coi soun0d s 7.45(2) 
Canadian:Gas .& Energy Fund Lid. (B.. Wt.) ...,... + Murgromeocd te 7.25(1) 
Canadian, General Blectric Company Ltd. . tut ort losevidevet! on 22.50(3) 
Compagnie Générale Electrique du Canada Ltée... 2.2... ..... 22.50(3) 
Canadian General Electric Company Ltd. (Cu. Cv. Pr.). 2... ..... 26.00(2) 
Compagnie Générale Electrique du Canada Ltée (Cum. Cony. Priv.)....... 
Mest: Miles BEG. ue a cheuele coe ore pe eee oe SD ReOe Se 26.00(2) 
Canadian {General Investments Ltd... ..... bid actaied sistavoh ae 66.00(1) 
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Canadian General Securities Limited (Cl. A.)....... Ssh eminihl.n 12,75(2) 
Canadian General Securities Limited (Cl. B.). . . wt) aeons oe 30.00(2) 
Canadian Goldale Corp: Lid. , 2.5: ...:.:.+ + beiimi-l-leotto- )-o.03h8350(1) 
Canadian Hidrogas Resources Ltd... . i) 00%) niiai.l. Sool onesies 72(1) 
Ganadian. Homestead Oils Limited ...., (iM) Datircit -isothoD-2nt 8.60(1) 
Canadian Homestead Oils Limited (6% Cu. Cv. Pr.) 2. Jee. 2 emi d TL00(1) 
Canadian Hydrocarbons Ltd........ da 2.99@)-.Bi1 -baehesie, a 13.88(1) 
Canadian Hydrocarbons Ltd. (S-1/2% Cu. A. Pr.) ...-..-...-8leae 14.00(2) 
Canadian Imperial Bank of Commerceé). .). 1) 0. sed oh iene 25.75(1) 
anadian Industrial Gas & Oil Lid... . , -(7 3 2D-.08.£2) shane 9.13(1) 
Canadian Industrial Gas & Oil Ltd. (5-1/2% Cu. Cv. Pr.) ob ees 21.50(1) 
@aadian. Industriessletdia wy ana pai eens areca On 13.88(1) 
Canadian Industries Ltd. (7-1/2% Cu. Pr) .8 19.42 2-be 40) chare 52.50(3) 
Canadian International Power Company Ltd... .. 2... 08 ..504, 22.50(1) 
Canadian International Power Company Ltd. (5.20% 1965 Cu. Pr.) ....... 
Ba laety. yaad duit 2h SUNT Aelia ete ens abide teto aninihosne 13.50(2) 
Canadian International Investment Trust Ltd... .. 2.0.) eee 32.00(2) 
Canadian International Investment Trust Ltd. (5% Cu. Pr.) 2. 2. oe oe. (4) 
Canadian Interurban Properties Limited ,..,.,. .bi4 2eisubel- tant. 2.00(2) 
Canadian Interurban Properties Limited (7% Cu. Cv. A. Pr.) 2. 2 oe. 7.75(1) 
Canadian Jamieson. Mines Lid) ., - 246 5p pe er > ied 2M SF 1.25(1) 
Canadian Javelin Limited, >,..... 2.522557 1 dt SIONMIOINee & 9.60(2) 
Canadian Keeley Mines ‘Ltd... .--5+-5:+ 4. USHIMh) goniM. Rose 05(1) 
@anadian Lencourt Mines Ltd, ..,.,,5757+:22+: «+12 lon Yonse 07(2) 
Canadian Leisure Industries Ltd... . . ti.|.coiahauhal fsaotaniwial eisoms 06(3) 
G@anadian Long Island Petroleums Ltd. . . {4.1 soitmiecgie > a9qGo2 misreldic 65(1) 
@anadian Magnesite Mines Ltd... .. . . .)4 anithanqae 2 mieiiewal teuais 31(2) 
Canadian Malartic Gold Mines) Ltdat .8) G15 ociteanqac? svemtiesval tasnis 27(1) 
Canadian Manoir Industries Limited .........>-s81. Dit asniit ft 3.35(1) 
Canadian Manoir Industries Limited (6% Cu. Pr.) .. J.) eb. ted we ee. (4) 
Ganadian Marconi Company, ,..... Jh% «3 omen Dio. sil sae 3.05(1) 
@anadian Merrill Ltd. 3.4556 6 ee eo pe > Oe SOME, Adee: amish 4.75(1) 
Canadian Nistro. Mines Ltd, , ......,.+.,, <080 2o054 asuaeD avo ar 09(1) 
Canadian Occidental Petroleum Ltd.....,.,. . -ihd emi blow on: 9.13(1) 
Wanadian’ Pacific Limited, 5.44 65 2 59 >» sor: ESSMEELE. Aish aoe 13.88(1) 
@aradien Pacifique Limitée >... = (14 0} 4. 19). betied | zed sa 13.88(1) 
Canadian Pacific Limited (7-1/4 A. Pr) .,...... emremiods.! tli 10.75(1) 
Canadien Pacifique Limitee, (7-1/4 A. Priv.) .., .. -Ja/ibt.citl ortels 10.75(1) 
Canadian Pacific Limited (4% Pr. Canadian Unit) 63. 60... ier. 9.63(2) 
Canadien Pacifique Limitée (4% Priv. Unitée Canadienne)... 2)... 4. 9.63(2) 
Canadian Pacific Limited (4% Pr. United Kingdom Unit) ......2.. 7.75(2) 
Canadien Pacifique Limitée (4% Priv. Unitée Royaume Unis)..:.... 7.75(2) 
Canadian Pacific Investments Limited , . . {1 aliases. aevolosist. 12.00(1) 
Canadian Pacific Investments Limited (4-3/4% Cv. A. Pr.) 2... 2. 24.50(1) 
Canadian Pacific Investments Limited (Wt.) .... 1. .4:8104% wlan 3.05(1) 
Canadian’ Provident; The . ... 59 07 po 00 0-2 db 2ontM toni: tosis (4) 
ses Prévoyants du Canada... 2.3.) .02 rey » She BREN Biel fone (4) 
@anadian Refractories Lid)... .....,..., > 2 nelteroqie: otontd. Aonteb (4) 
@anadian Reserve Oil. & Gas Ltd... ...... 2... «hid en ria 5.60(1) 
Canadian Reynolds Metals Co, Limited (Pr.) . . . J. 2obienbai 2018. tole (4) 
Société Canadienne de Métaux Reynolds Limitée (Priv.)... 6. 25... 6 (4) 
Canadian Salt. Co, Ltd. >. ...,..>. > (3W/ 8) bil copuenbal 2o74- 15.00(1) 
@anadian Scenic Oils Ltd, ... . he no as oo won yRsoRs. alennol ont 80(3) 
Canadian Security Management Ltd, (Cl. A.) 2.0. nc). lee. L.25(1) 
Canadian Southern Cross Mines (No Liability)... 2... 0. toe Se ue. (4) 
@anadjan Superior Oil Lid .,.5.,,..2., +> Belnid aorah-aips 43.25(1) 
@anadian MireiGorp tides oo. o> yp ps 9 oP epee HO) sade 40.25(1) 
Canadian Tire Corp, Ltd: (Cl, A\) . . .. .: - aid seme rsecio aeeae 35.38(1) 
Canadian Tricentrol Oils Ltd, , , . s{vvitt. apt GORAb-a). oot sated 14.63(2) 
Canadian Union Insurance Company... ., . , 5:1. onllt siumbwalls¥. sziost (4) 
Wnion, (L) Canadienne Cie d’Assurances.... .(.#, 3) beatin.) wabredoosl: (4) 
Canadian: Utilities Limited) ,.....,..... i. spo) oBtmil otha 37.25(1) 
Canadian Utilities Limited (4-1/4% Cu. Pr.) .. . 1) 4 eectinwle nS os 57.25(3) 
Canadian Utilities Limited (5% Cu.Pr.), .. hy l.caniht svidl. omult ¥ 66.50(2) 
Canadian Utilities Limited (6% Cu..Pr.).......... st soni ts * 78.75(2) 
Canadian Utilities: Limited (Wi)... :...>---. -thl-esmilh views 8.50(1) 
Canadian Vickers: Ltd. 4 4. 4s 22 2 eeinid. winery teomnod 22 9.25(2) 
Canadian Wallpaper Manufacturers Ltd... 2.0... 0b ee ees 85.50(3) 
Canadian Western Natural Gas Company Limited... ... 0.0... 5- 21.00(1) 
Canadian Western Natural Gas Company Limited (5-1/2% Cu. Pr.) ....... 
see weer Gil breay, Mey yAh iecusale ice ou zon Sica. LUD ku RD a RORaeer eer ee Cee 15.00(2) 
Canadian Western Natural Gas Company Limited (4% Cu. Pr.)..... 11.50(2) 
Canadore Mining & Development Corp... .. 2. J... es sees we dae 10(2) 
Can-American)NaturalyResources: Lid, .....-. . .btl nankielesee vinvoss (4) 
@an-AmenicanyPemoleums Mid. 9... >... a-ak esneeotal ussdias (4) 
@anarcticsResourceswitd: 5 4... . .. ni ebOl seniht devas?) coped: 27(1) 
Gan BasesIndustiesditd a -weite. 6.3, <ic ean. uy A eioerte sy aire! 18(1) 
CanbnidgelOusExplorationsstd:, 5... - . hi eoleaeieesans sete 1.50(2) 
Can-Con Enterprises (& Explorations ‘Ltd! {. cr). wert. worl eastaveds 10(3) 
Candida Holdings Naamloze Vennootschap..............0-. 16.75(1) 
(Candore Explorations: stdin, ait 40) ac. . BEC eStea tae etiate uel 04(1) 
Candy Mines: & Investments Lids A. $9) 426) 4-2). brd-comasbal volley aie 12(1) 
@aeontMines Vtdis Wee Medea ve races a uo, ka CRP beeen 01(3) 
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Gannon: Mines Limitédires 1. onitechtt anamqotovell. &.rloresee@ dsinanitac: 07(2) 
GanoledMetaliMines. Lid... oc... 2. DLL tenoitsepial. choot balloutre’ 02(3) 
Sono iinesalamited Fidel Ch Pie. cen cael oe Uber ooune! 25(1) 
Canrongl tdsrporarion. fff Bik «anes kL a D.nolterlaee dee 19.38(1) 
Cartons Stacey. Cacuda binnted «ous 0. bei bag tax 19.38(1) 
Canton Mids 14% Cis GvisPraited OWE)... ... bid seni abe 70.00(2) 
Canron Ltée (4-1/4% Cum. Conv. Priv.) ....... .bil.eeanooi®. bn 70.00(2) 
CanteracDevelopment.CorpyLitdic. A. Ys. ou. « «bid eoni-osM: 1.00(1) 
Canfrend Industsiesi Ltd (Cl...As)) . ..... £19) bid oD .enideildud shal -qnen: (4) 
Resiindustries Cantrend Ltée.(Cat. A... ......8209mA Je .e7eD waco). (4) 
ContrendsIndusiries, Ltd..(Cl.B.), 06.2 wu « «. - « Dole amostendhe: (4) 
Fes Industries (Cantrend Ltée (Cat. B.)...... at] 20D. eniniM.eblettsece?), (4) 
CntolLidveritied Lites... ac... dbtdonoitetoqreD adinih ansil r9¢ 3.40(2) 
MApvCUMINeSHMAMILEM cose sco 6 ow ac se ave « » Dt Onin moe teqcc' 30(2) 
€anyonyGity\Explorations.Ltd.......... . bid ecoitmolaxa ded seca! 05(3) 
Capifal Diversified Industries.Ltd.......... . bstimit.coniMantieaga. 59(1) 
Capital Diversified Industries Ltd. (A. Wt.). 2... oe 2 oe oben 15(3) 
CapitalyDynamics Ltd. Lfho 6 oe ees sw sw ne  s DD BOE cere 1.80(2) 
CapitalsDynamismewbtee . 5. 6 oes ae w ow on co wo DR BORNE: pe Lz9e 1.80(2) 
Capital Dynamics, Ltd..(Wt.)...... . Datimil.eaciisrolecd nssvuQ. mene! 03(2) 
Capital: Dynamisme Ltée (Wt)... ...........biJ.255iM, aabiSt teqcn! 03(2) 
Capital Estates Incie bic)... «2 ww oth zon. caneinast-msartersacol) (4) 
Capri: Mining: Corporation. Ltd... ....... .-bid..qoD anni siiiesgne 14(2) 
Caprive Industries & Resources Limited. . ¢. 0). osu. es elle lor 09(2) 
Captain International Industries Limited... 0. 2) 20. ee 6.00(1) 
CaptainuMines: Ioimitedy.Lad........ . . £4.19) botioiL esl. ydeed 111) 
Caras Operations aLtdiwies. ong ot Cat Ale Vadim ydioD eansllneid 4.60(1) 
Caravelle, Minesdbtdt imitcdimete kh Cu. R.Br... .. batitd 2aninmeow 11(3) 
(Cardivake Copper MinesiLtd.. . 2. s,s a wo on a ww « BAO 2onimear’ 10(2) 
@ardwellsResourcesiLimited.............. .bstimid eomteshal dene 15(2) 
Caniboo-BellCapper.Mines, Limited .. . . .htJ eeitenbal beillA.noltenore 25(2) 
Cariboo..Gold; Quartz; Mining.Co!\ Ltd.) ia. .a). ..bi1..qioD tibet. noBanore 95(1) 
CarlingsCopper!MinessLid..6U..A...%2 uO. 20)..b.D.q1eD sib) nobennto! 20(2) 
Carlson Mines. Utdiew. Lt... 60... QIW. £)..b1L..a10D Jibs. noitenoie’y (4) 
Carlton\Cléeaning Carousels.Ltd............. . batinit zenitl aonpre 25(2) 
CainegieiNews Mining Corp. Ltd... ..... 2... >. -bid ebaod sterol (4) 
WaisidessonMines Ltd. ......... .. 2.74.1 A ER.S2).. bid echoed. stron S (4) 
€aroliniMines Mimited: ... 0 ..2...-. «0... . bb eatreqal stezomic 20(2) 
Camier Shoe: Contd: J.D). a. Pe... . .oiétonsnlt acienegx3 b acitezos 6.63(1) 
Garmier ShoeiCowLid J.D. (Wt), ....... .. . bstimid cooumea ek 3.25(2) 
Carroll Reed. Lids... .............. botimil esaiM Sslsii4, aimee?) (4) 
Garter, UBin(ElyA) ono Lid... .... . betimid zim lateqndl.e 10.12(2) 
Arter Ba(Cl By). owe eae ee es ww 2 DRL bse pisos. x 60.00(2) 
Cartiex: Quebec: Explorations: Lids... cs. . ..biE.zaciM. ant Abas selueil0Q) 
Casavant Brothers. Limited (Cl. A.).............-bkd-2neitmalexd. 19n 1.00(2) 
@asavanb.Fréres; Limitée.(Cat. A.) ...........bkf.09 2ciniM nev 1.00(2) 
Cascade)Molybdenum Mines Ltd.. ..........-bi1. 250i. mutnerld.29%0'23(1) 
CasinonSilyeriMineSsLitd. Mises. lid. oon oe eo ws ee wee we DMIMIE Lye! 55(1) 
C@assiar Asbestos Corporation. Limited ...... . ..oi.l con. anotege: 18.63(1) 
G@assian Consolidated: Mines Ltd. ... .....piJ.2zoniM. blob serlotelA addiax 10(2) 
CBscidves ltd Mite, FAB oe: wees a de wl ei ie oe ms OL gC 4.35(1) 
SASSI RITES BATE LDR nce wi ew posers eet es eee aie wee Bee 4.35(1) 
Cassidyis: Ltd. (6=1/4% (Cu..Cv. A. Ist Pr.) ... 2... 2. LM hstteant p 8.75(1) 
Cassidy, Ltée (6-1/4% Cum. Conv. A. liére Priv.) 2enieubnl bollA.baaly 8.75(1) 
Castlebar Silver. &Cobalt.Mines Ltd. .... .. bedimt zon saviie aed 06(3) 
CéstlesOil-And:Gas_Limited ....... betimid etouber, M..ainaiee svat 1.40(2) 
(CDP. Computer\Data-Processors Ltd... .. . saiheacJ-conet wetaned. ti 1.30(2) 
CDRA isuntitediaswian.Seaerat, Lule. oa... -.. stiri, obstssdl) 
@edariVialerMinés. Ltd... cnn win wae awe a ssn ow » SOM ode oat 35(1) 
GelticmMineralswiitd ane, J ath, <i Me « 5. ciate. s o 3 yer ees ead 79(1) 
Centex Minés Ltd) <ens fem ik... . bit eatenhaldeaoAl, doordtesr 12(1) 
@éntral Dynamics;Limited .....:........... bt) 2emM baslesy 90(2) 
Central: FundsofGanada.Ltd. (Cl. A.). ...... .. .bid enolatia boows 6.25(2) 
Central Ontario ‘Savings:& Loan. Corp.. ........ doiumtd sqimM au 8.00(2) 
Central Patricia Gold)Mines Ltd. .......... S9iumid 2ueox, asa 1.70(1) 
CéntralTrust:\Company of Canada, The .4..%°....-... Did 250M Ke 13.75(3) 
Genta Minin ost! $0. {WES aes nim ee odie ~ te 2 RE MO eae 36(3) 
Cessiand orpeletditd 2. .-2cknc. cw. ens oc dhesiM dnd 28(3) 
CUO Veleimitédwc: Lame . owe. nw « Dd. ese AdieD nwerhX (4) 
CGGwMiniesdsthid.. cw. saw wa ness.» YEG eonewen att mag! (4) 
Chance Mining:& Exploration Co. Ltd. ........ “aasqmodeort myoel: (4) 
happaral) Mines) Limited .\2e!.(4.e. 6 asi zon agqe..) agbindawar 16(2) 
Carter Undustries:Lidiw< stzwet.tiond Al) eebne oe Randalls. ny 1.30(2) 
Wharter.Oil CompanyLid:)...-........-. beh eatabal iol 2x 6.00(1) 
(hiataway/Exploration Co; Lids ........-++---.- Stl eons sobyor 17(2) 
@hateau-Gat. WinessLtdss oi.) 2 we ewe we ww tho SOL OYE MO 16.88(1) 
Ghemalloy.Mineral\Ltd!............. JU1 2902. mndaisll obs 2.06(1) 
iaeacallyik fairies ih, oc cnn on ene es ow ow o DI SOON BIE Ee 4.35(1) 
KTiemoell i theimes Lad 25% Pri. a cece we el tL DOMRIOIGA AD 4.35(1) 
PhemcelliLtds($1,00 Cul.Pr.)).....5..2<8.02665 - DLL 20s 12.50(2) 
ChemeellLtée!($1,00):Cum. Priv.). ...... - Satwonid 2siaaqovt ego 12.50(2) 
Chemcell; Limited ($1.75. Cu.'Pt. Pr.).. . ocd eget ee.dugiig 19.75(1) 
Chemeell: Ltée: ($1:75 GCumePt) Pr)... .- 2 2 2 2 ne oD eam 19.75(1) 
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Chesbari Iron; Rowder/Littited) ital (dheay'd V2onitalvezonien® mobo 2.00(2) 
Cheésbar: Iron. Powder Limited (Wt)! sbaas2. lo.eaal. wbilok. tiles enomenh 40(2) 
Chesterville (Mines Ihimited). [imited. (1% Oi: Aly, Pahl noverclesh norm 10(1) 
OlibesaMiningiCorplart, Ltda sesso a wou » naw « ac bncleeprstev2 letuenrce 38(1) 
Chib:KayrandkG@oppermMimes Ltd... .... - . . Beste. ccsitueme! 05(1) 
Chibougamau Mining & Smelting Co. Inc. . 2. ou). ee ed lee ae 29(2) 
Chibougi@oppen Corpnitduy.|x Vie. Lebo ispotemoial. quer. desire: 18(2) 
Chieftain Development Company) Ltd. Jo. 6. bea cle ee ee. 8.10(1) 
Chimo; Gold Mingsilitded 4 Wi). 00 co. «>. .bik-enonerolexsehro: 1.20(1) 
Chinook:Shopping;GentteiLimited .......... .b1d euiblieS sean: 3.00(3) 
Chipman) Mining& Energy-Gorp..Ltdic.. ... . » -botimid.soniV. tobe! 40(2) 
C@oiceland InonsMinesyitdeewt.id ss... s . HEE .oO denote! eubrts 25(3) 
ChromexaNickell Mines Ltdients 1.) {bata Moltercora? euinil. cesranitt 18(2) 
Chromium Mining & Smelting Corporation Limited ............ 1.75(2) 
Chryslen Corporationjmited «. «ae. «ad eu su eee .cs.bideeonilh o 29.75(1) 
Chukuai(GoldyMinesilitdis. oo. a oo oe » - «phd toni .revli2: asone: 04(3) 
CHUM thimitedils Jilted (2% Cw Pe). os. dU nolerolaxa az9nQ. 5.50(1) 
CHUM bimited\(CL.B)ite 2%) Cum. Moth eleteniManeA bAhotshilo: 8.50(1) 
€fiurchill \Gopper Corporation Ltd. ...... . botienit tewudied -bowbilosne: 75(1) 
@iGadasMinesilitd. .. ws ead wa oe suv o SANE tured bowsbiloent! 03(3) 
Cihico,ALimited:(C1S AQ)... Ps 412.0. SPA). batinicl tesurlted -botabil 12.06(3) 
Ciheinnati-Porcupine Mines Litdnd smu Wa) Ati wauhed boisblozau' 02(3) 
Cinola|Minésyitdi ils oes es eo ee FAW atin vrudited cboisbiloenc’ 08(2) 
Citadel«Mines Liducng Ircdistdes LamditW) odtienid, wranied -horshilosad 04(3) 
Gitex: Mines Ltd. isn iied ws eee aie @ GA 8OQ1) rk tevurlted -batshiloeno! 05(1) 
GitiessServices\Companyjiie.|. .... .(1W. BACL. satin t twits -bstsbrloanoly (4) 
Gity ‘Associated Enterprises Ltd&(Cl. B.) bit 2enii-omatelisd -beisbiloenc’ 70(2) 
Clairtone Sound Corporation Limited .. 02. gisconii. swat) bow beuD. (4) 
Clarepine;Development)Ltding iia i) eect oxe.Jbo el .olnting .balshitoent 20(3) 
Clark: Canadian Exploration Co........ hit 20. unibliod bambiloer3i75(1) 
Clavos*Poreupine Mines. Ltdzd..A..u 308) bit aio). eribliu§ -bombiloana 02(3) 
Claw:Lake; Molybdenum. MinésTstd.t. aonih, sola penilie> boishitozrc 03(3) 
@learwatersMinesiLtdiacs Aid... .. .bi yabraed nstbens’D.betabilogna’ 15(1) 
Clero;MihestLfdiincs.Le.... .....bi.L.cotimelaze. smeoas) botsbiloenc 06(2) 
@leveland (Mining '&, Smelting Co. .... ..oml animal antrestl -hetsbiloancd 05(2) 
Clicker Red Lake: Mines, Ltd... ........ ..biJeinsmaelevsd bsishileznoD. (4) 
Clinger Gold: Mines btd!9) 1.1 zsitiuasé bsebani2 botlizeuid belsbiloant! 02(3) 
Coast: Coppet:Gompany Timited Yaiiinuse?. .baehasi? Laiticmuill boishilo: 3.00(2) 
CoastinteriondVentures............ . bid 2aniM «naelodl bstebileant: 75(1) 
CoastSilver Mines Ltdiauise. Gil eedtcesA A 2oniM mechud boisbilocac’ 14(1) 
Cochenour .Willans:Gold Minesdlitds. ! vasqcin') JID. ear) Jeedl botebiloen .21(1) 
Cochrane:Dunlop: Hardware Ltd... .bat eaci sow mominsd bsisbil 35.00(3) 
Cochrane-Dunlop Hardware Ltd.. (Cl..A.) £2! .setimrelesd gel -bolelead 30.50(3) 
Cockfield Brown & Company Limited: 2... 2.000 ee es 6.00(1) 
Cockfield Brown & Compagnie Limitée 2.2 6s). ee gel cee 6.00(1) 
Codville;Distributorsubtd,(ClxA.). . ..... .bid eanihd adatineM -betabilos 3.75(1) 
Coin Ganyon!Minésibtdaies......... 1 asa zonediM .betsbiloznoD: (4) 
Coin) CanyonMines: Ltd:(AJ.Wt). . . 61.1 zaniVi blon).aumnel botshiloanol: (4) 
C@oinllake,Gold Mines Ltd. ....... .. bil zon aebsseM -baishiloene 09(2) 
Coleman Collieries td..(CL A.) ....... -bi zenks esque bewbilo 7.00(2) 
G@olemanyCollieriesitd. (Cl. B.). .. . ....Bil.2onil. evlsineM -harshilo: 6.95(1) 
Eoleman Collienies Ltd..(6% Ist. Cv.bPt.):acivaalgad wostoeM .bsishilesne 73(2) 
Coleman Collienes: Ltd!.(B. Wt.) ...... . bit renal eugoll -botahilor2t51@) 
Golleeni@opper:Mines: Ltd!.) 2%. Ce... bi. 250i, noelodaill -hatshiloanny 12(1) 
College. Plumbing, Supplies Ltd... . .b1! setis:olgxSl.marnok .beisbilo: 4.00(2) 
Gollingwood. Merminals Lid. A. Cu .is4. =. .bilesail Navel. .bsishilornaD (4) 
Collingwood:Terminals; Ltd) (Pr), Pes). . osl.est 2 fi) batebilosnoD (4) 
ColonialiOiliand;Gas:\ Ltd) .......... .bt) een aedjaa Daishilozact 65(2) 
Columbia Cellulose Company Limited . 0. wc) coe od bots tor 2.901) 
Columbia Cellulose Company Limited ($1.20 Cu. Cy. Pr.) 2. oo. 8.63(1) 
Columbia) Gas: System Inc. . .. .hi.! egnibleH zantl wishqottl boishiloaneD (4) 
Columbia Metals: Corporation Ltd. .. ... bil. zsailV. Istieabind boiahiloeacS6(1) 
€clumbia)Placers:Lidy gsl40 2 Py > bit. eset, welds. batabiloanc 08(3) 
Columbia: River; Mines, Limited ¢igoiteadD. A” zlersatM wnexodl bsishilownd28(1) 
Columbiefe:Mines»Ltdi.... 2... ...... ..tl.2aniM. aged bolabiloene?: (4) 
Comaplex Resources International Ltd. 2 2.2 ee 1.80(1) 
Comaplex Resources International Ltd. (A. Wt.) 2.0.2. 2 64(1) 
Combined Engineered Products Limited... $v.) lb by.) eed bones toe 2.60(2) 
Combined Engineered Products Limited ($1.10 Cu. Cv. Pr). ose. 11.88(1) 
Combined Insurance Co; of. America... .. .id zaniM segi¥ -hatshkil 40.00(3) 
Combined!kardemMinesiLtd.. .......g10 sniaiM sigiawY beisbilosacl 01(3) 
Cémbined MeétalbMines Ltd... .. .. batimiJt swueleveS reW boahioene 12(1) 
@émet Industries: Lidyies!. ....... .bovionit yosqmad gaitudineit).eromueao! 70(3) 
BésIndustries \Cométeibtéel . 2. 2. enw a .YMBGINOD. 280). assaueNno. 70(3) 
Oémhinco Ltdscauweecs tod... . LaMl.A..vw seOl.d).ynsqmoD. 2D). avemu22/88(1) 
Cominco Ltée itl... . 699..8..09 seQl-e).yvmeqmad,. ank).ero 22.88(1) 
Cominga Compagnie Miniére de l’Ungava .... .).. 6. ek ibe. 03(2) 
Commerce (NickeltMines Ltd. .......-..--... -DbJ) dine Y. osino! 08(3) 
Commercial Finance Corporation Limited . . .an! yuo... Jsinemnol). (4) 
Commercial; Holdings & (Metals Corp... .. . .bi1 “anil doa? Jemend 2.00(1) 
Commercial Life Assurance Co:iof Canada. Ut.) 2snM aso) Iniasniset: (4) 
Commercial Oils& GaseLimited). Cu .0y ibid 2a MM veenitaM Janoniine: 09(2) 
Commodore Business Machines (Canada) Limited... . 0... 000... 8.13(1) 
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Sch. VII 
Commodore Business Machines (Canada) Limited (A. Wt.) .. 0... - 4.25(3) 
Commonwealth Holiday Inns of Canada Ltd... 2... 2 eee 12.25(1) 
Compton Exploration Lid). 0... «2 6 2 | RERIITN OTN YS HSIN. (4) 
omputeliSystemsubtd ys te. ae sin) er pat SEMEL Ge 3.00(1) 
@omputrexi@entres Etd.. 2... oe to RO OGG), BNET Get aie 38(1) 
Comstock Keno: Mines. Ltd. .. . -oft o.anilenie 2 RU eae 07(3) 
Comtech Group International Limited ....... 22.80 26d ee a 1.90(2) 
Comtech Group International Limited (5% Cu. Pr.) 22... 5-0... ee (4) 
Concorde, Explorations.Lid. ......2..-+.... - URE-29RYy. in? ED. (4) 
Concourse Building Ltd... ..... . . . ORNL). 2UGS 2 BRIGG ACRE) (4) 
(Gondor Mines. Limited. ........ . DRL «pol. veashd A Sieh, BEAK 11(1) 
Conduits National€o; Lid). 2... 2. o. 6. 2s. Se ROR ee 3.00(3) 
Congress Mining Corporation Limited ........-..0.5.5 05.4055. 48(3) 
Coniagas Mines Lid. . .WounT. sOimqied gmiente, Ghoti GIS 28(2) 
ConigouimeswUtd emmy cen ake le ls en et +) em ADE MIR aca eretee gh 13(3) 
GonocolSilver. Mines Ltd... 6 ce ce ke ae oD Ee a 25(2) 
CaniQuest Exploration Lids ¢ 26 enka we ek ee US 40(2) 
Consolidated Ad! Astra: Minerals Ltd)... 2 5 « «ikke, EYED Sr. 11(2) 
Consolidated. Bathurst Limited... . ... .Oh} sonar) lagde. Ui 7.88(1) 
Consolidated: Bathurst Limitée. 2 6 6 ss ou 2 ee le ele te ote evoeas 7.88(1) 
Consolidated Bathurst Limited (6% Cu. Pr.) .....0.4.).0) pula: 11.75(1) 
Consolidated Bathurst Limitée (6% Cum. Priv.) ..........0.00. IFSC) 
Consolidated Bathurst Limited (Wt)... 1. . es 2 sw 5 eens oe Sabee 55(2) 
@onsolidated: Bathurst Limitée (Wt.) ..........-.. ~ Wi Aga, bee 55(2) 
GonsolidatedsBathurstalitdy (U96SE Wit )ic = see «ose oreo eee ene 3.00(1) 
Consolidated Bathurst Limitée (1968 Wt.) ..... 2.2.20. 0.0 os 3.00(1) 
Consolidated! Bellekemo. Mines Wtd. (8. 2.2)..A).0.02 Set. Wao, IF 01(2) 
Consolidated! Brewis Minerals Ltd. . . RYN. aileinsiia.hanine. siber 08(3) 
Consolidated Buffalo, Red: Lake Mines Lid’. . . .bLt 19nianleran) Sige. 07(2) 
@onsolidated. Building Corp: Ltd. 2. 2. Se OHS. ESB OE 1.50(1) 
G@onsolidated| Building Corp, Ltd) (6% Cu Ay Proiei amily. oettciola te) dren tu terete (4) 
Consolidated Callinan Flin-Flon Mines Limited .. 20.02... 2.0.00. 07(1) 
Consolidated! Canadian Faraday Ltd... 7... 2... . Ot. Aon ae ee 80(2) 
Consolidated '‘Canorama Exploration Ltd, < . 0). 2 3 =. - eledomontine fone 15(2) 
@onsolidated. DaeringMiningeInc. =. . > i) BCGate Ry eeiesti en idebae a. 09(1) 
Consolidated! Developments Lid. .- 22. = 3 ait Zet SAG Ai), 2a 70(1) 
Consolidated Diversified Standard Securities Ltd. (Cl. A.) 2.2.0.2... 2.50(2) 
Consolidated Diversified Standard Securities Ltd. ($2.50 Ist Pr.) .... 25.00(3) 
Consolidated) Dolsam Mines Ltd... =. 2.) 5 3 . CSE, OMG. Fare 12(2) 
Consolidated Durham Mines & Resources Ltd. .......00 2.000.004. 73(1) 
Consolidated East Crest Oil Company Limited: 2. 2. .r 1.52(2) 
Consolidated: Fenimore Iron Mines Ltd... ..f7.1 Susveaeell. qoiiectissneise: 02(3) 
ConsolidatedGem! Exploration Lid: (2.2) td Stet, Bolin Ts Siieaten 05(2) 
Consolidated Harpers Malartic Gold Mines \Ltdvit si. 6 ee. 05(3) 
Consolidated: Imperial| Minerals Ltd sain, SUR) ho ee DEST toe. 07(2) 
€onsolidated: Manitoba Mines Ltd. .... 4.0. J). Oi. uid allntocs. (4) 
Consolidated: Marbenor Mines Lid). ... 7... .. DL) 4ontM neva, 1.55(1) 
Gonsolidated. Marcus. Gold Mines Ltd... (247. Ai.) genus noun 2 an. 05(3) 
Consolidated: Mogador)Mines Ltd. ... 2. . 2. «hd ann Dione aed ee 03(2) 
Consolidated) Monpas Mines Lid)... . =. 1A 19). DE eee pete: (4) 
ConsolidatediMontclere Mines Ltd’... 1. Jo). Ae eerie eee, 03(2) 
Consolidated Morrison Explorations Ltd. /....2.....0...4 00. 1.58(1) 
Consolidated Negus! Mines Ltd. 5... 2... 12.8) Wi 2aEeibad Bena: 07(1) 
Consolidated Nicholson MinessLid.. .. 2. 2. . - ahi wary. Vatgihen. feaeu iy 05(1) 
Consolidated Northern Exploration Ltd. . . . 0.) eoingud san) cul. cael 29(2) 
Consolidated: Novell Mines. Ltd}>....-..... Bit siantinney -booweaske: 02(3) 
Consolidated Oils é&GasInc:. A=... ob BLE zbsnets) Dow raion: (4) 
Consolidated! Ranther Mines Iktde. 2 2.4. 2.) ake) Se HO) ey: 30(3) 
Consolidated Pershcourt, Mining Ltd. . botisnst wine? seis) Sidi): (4) 
@6nsolidated' Professor Mines Mitd. (<i bose! vasguid? seolilis) siding. (4) 
Consolidated Proprietary Mines Holdings Ltd. .................0. 06(1) 
Gonsolidated, Prudential Mines.Ltd:. .. . -Bid meusiaqee]) eine cele: 10(3) 
@onsolidatedsRambler Mines Ltd. .......... . ..Uhd Sono sidime 1.55(1) 
Consolidated Rexspar Minerals & Chemicals Ltdi..). 00). 4 2 tbh. 16(1) 
ConsolidatediRibaso Mines\Iitd) . 2.225550... bs) 2s aroidarito: 02(3) 
Consolidated! Shunsby Mines Ltd.. . . ot.) lenciinimatnl esvwnesh selanaw: 10(1) 
@onsolidated StandardMines\ Ltd. 4)..o1.) i.nouhmednl zovicneoe xale eet.05(2) 
Consolidated Textile Mills Ltd: . . . sxtuag) sarbas. baisacianet acid: 4.75(1) 
Consolidated: Theatres ids (CMiAN)) batinwt ardor. hometisel banmunoth (4) 
Gonsolidated: Vigor, Mines Ptd. ....: . sonentA de .O, sonmiven! banidao: 03(3) 
ConsolidatediVirginias Mining Corp) |... . . .eil eer isbis.¥ banda.) (4) 
Consolidated, West Petroleum’ Limited ...... 411 cent ste, haniat 1.28(3) 
Consumers Distributing Company Limited ..............0.. 23.88(1) 
ConsumersiGasiGompanye #25: 225.6. < ssl emo), eae 19.50(1) 
Consumers Gas Company, (6-1/2% CuA.Pr)i2 222... ~ . el Go! 83.25(2) 
Consumetrs:Gas Company i(ds/27o" Cul -ByPr)ie = 2. =. ae eke CO! 84.00(1) 
@onsumers Glass Co; Ltd: ... . See! sb o1sinsM oieennio. as: 10.50(2) 
Contact Ventiires ids = Jee. Ws a 2 2 1 Gert eo aoe 55(1) 
Continental Can) Company Inc: . . hsianed agitvrogre.2. sc, eto 32.00(3) 
@éntinental Cmch Mines, Ltd; .. =... mebebiaht 2, tantblod, bocnaine 09(2) 
Continental Copper. Mines Ltd. - shear 2 t0..00 samauesh. otk Winasune 08(3) 
Continental McKinney. Mines Lid. .. ... . hota t 205% A 10. lsinomeny 08(1) 
Continental Potash Corporationsitd, sbank.)). eaieleM <eoulcud. swwhorund 04(1) 
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Continental Research & Development Ltd. ...... 2.2... 0500.0. 7.00(1) 
Controlled Foods International Ltd........... . Wii.eamM isla. . 1.90(2) 
Conuco Wimitéd. 2%.) ox Seles alec ar oe es DO 2 PH Leora 35(2) 
Gonwest Pxplorations@o: itd) 2. ae es i 7.75(1) 
Cooper-of Canada Ltd... 2. ++... 1 ee ee ee 14.50(1) 
opeonda Mines Ltd, 2...) 2 2 5 2 TTR UD Te crt (4) 
Gopeland Process. Ltd; 2... ... . AIL vie. ai iE) ok ne 4.00(1) 
(Cop-Mac Mines Ltd! 5. 22 23... S. = DRE IO. tnomGolovelh simak 23(1) 
Copp-Clark Publishing Co. Ltd. (Pr.) . 2... J. ie (4) 
Copper Corp. of America... . . . «|. 159). 9041 baotink estizuinl ee 08(3) 
Coppercorp Limited... ...0...--.- ) 10 22) aoe, hosting 15(2) 
Copperfields Mining Corp. Ltd... . . | 11.1) ). Sik Deusen). eutaieisiant 1.25(1) 
Copper Giant Mining Corporation Ltd. ................0 240 10(1) 
Copper Horm Mining Ltd). 2.2.72 255... . 2 5. BStLt 26M oun 04(3) 
Copper Lake Explorations Ltd. ... 2... . Ui amitiseied Vii.0.noy or 31(1) 
Copperline Mines. Limited ......... ..Wh) .eotaenbnl bediewyAl Leadin 19(1) 
Copper-Lode. Mines Ltd. 2... .. A); biel -esisiemoal, Ieestress th tetrad 09(1) 
@opper-Man Mines Ltd). 5 20 0 oe oe eens told OTE BEAR 04(1) 
(@dpper Pass Mines-Ltd 2... 02 52s 2. os » MD Deena eee: (4) 
Copper Queen Explorations Limited ~~. . <=. Eye). Get eons tele 09(2) 
@opper Ridge Mines:Ltd: 5... ~ 2.2.51. ASW) amit semeimeeyct aNGe 22(1) 
Copperstream-Frontenac. Mines. Ltd... ........... oh aaipledt teige (4) 
Copperville Mining. Corp: Lid. ........ oR... cenmiogie! amanyerige 09(2) 
Corby Distilleries Limited! (Cl..A.) . betitit soorore4 MS eerinibat:6: 23.00(1) 
Les Distilleries Corby Limitée (Cat. A-)ini.4 soitienbnt. enoltemiatal. & 23.00(1) 
Corby Distilleries Limited (CINB I 5... . 2. 2. = Baie -eomien ae 23.50(2) 
kes Distilleries Corby Limitée (Cat. B.)). 2-5... 1 nd eC ete 23.50(2) 
Corgeminess Limited eee. emer a. ene el) coat ene) «shea eO NRE ae ae 20(2) 
@orgemines! Limitée 255. ee oe 2 9) ate een Siren rarer Ose 20(2) 
€ornat Industries Limited. ............. bsiimid asomentldiow 1.65(1) 
Coronation Allied Industries Ltd... . . dries.) eon secs D lt ondise 57(1) 
@oronation Credit Corp. Ltd.. ....:. 2a! «J. gee sient) bier-car 120(1) 
Coronation Credit Corp.. Ltd. (6% Cu. Cv..A. Pr.) it 2 ascii) seqqo.. ce. 1.75(1) 
Coronation Credit Corp: Ltd. (2 Wt). .......... . sD 2S nh noah (4) 
Coronet. Mines Limited)... 2.2.2.4... «Ghd elegeomnl) animes DO -1noee 25(2) 
Corporate Foods Lidt 22... 2.2... . Ah SD Bae We oigs 8.00(2) 
Corporate: Foods Ltd. ($2.75 A. CutPr). ...... . ad see Bowe 28.00(2) 
Cotporate: Properties Ltd 2°. 7 2 2 2 see. > I este 3.311) 
Corporation d’Expansion Financiére’ 7 >=... =. “4.0 12 aa aade 3! 1.25(2) 
Coseka’ Resources Limited = 72. 5 os 1 ee a Dec ta! 1.0101) 
Cosmic Nickel Minesabimited’> 25 once eee ee earn chen eats 09(2) 
Cosmos Imperial Mills Mimited 29% 5 Ss Se i) ne 85(1) 
ostain Richard Ganadathitd.. 2.22... 25 we eee. AOR 7.50(1) 
Coulee Lead & ZineiMines. Ltd)... . : . iD emoueoined salon raise 13(1) 
@ourier Explorations. Ltd). . 222: .- <A 1D) betes? sree teak 28(2) 
@ourvan Mining Co. Ltd... ........ 8 ON. cStironl 2oel sasveer 07(2) 
Cover.Uranium Mines Ltd. ..........00 Lesnit® aunmehdviait shuseno: (4) 
Cowl Limited! 48, oo en eae ae os ot Pe eye Ge 3.50(1) 
@rackingstone Mines:Ltd. 9. :... . . . fetta.) anmeeone lh eolesded tte 04(3) 
Craibbe Fletcher Gold Mines Ltd... .. . te.) sang) fetebiloenae tse 01) 
Craict Bite Comitds hers ee cee oes Oates Laer ah il ee eer 4.75(2) 
GroismontAMaMes tdci ac << Sete, en vasa a chen ec 7.00(1) 
Crain Limited) RLS ho... 5. GMRh A WOR aR heh 2 11.13(1) 
Crawford Allied Industries tdi. aight .A\-vi0.2 0s) GORA Ee) Set vt 1.85(1) 
@ream Silver Mines Limited. . .. .. (fa. S suntil veda’) Maevlig aedelter’ 24(2) 
Creative Patents, & Products Limited. ...... belenit ane bak 1107s! 2.25(1) 
Credit Roncier Franco-Canadien’.. .. . ditt. acaeaco. meth wluqaie. $7.00(2) 
redo; Mining Wrinitedig. mays eta cis ot ust scl ach aeons ere 05(2) 
Gree, Lake Mining 2.2% 4h casa bea: scout. ofa an A ORM SL 40(2) 
CresteVentureselotd yey eed els, a von: onan anewcuceew enh tala bee HORSE BAe? 18(3) 
Crestbrook, Forest Industries Lid). ...........- bid eon 74 3.90(1) 
(Crestland Mines; Ltd). 0 iv sess ass oi golcanay sore 07(2) 
Crestwood Kitchens Ltd: ........ 1.4. J9). bid eSoneD.t0 best 1.75(2) 
resus Mining Limited’... 2... . wo) ane! dh. egenmd oreino. iste! 07(2) 
Les Mines Crésus) Limitée .......... ed eondhd blededioiiatt bake 07(2) 
Creswell Mines Ltd............ 34% shans? do vneqaeD feinT ince! (4) 
Cross Go, Bide WaBs ohn tve Ha as a ek os. ee Si ee 3.00(2) 
Crowbank’ Mines\ILtd?s Ay ne 204 es oes sate 2 oD beh 12(2) 
GCrown'Corkié:SealiCos Ltd) 5 ay SA aie 150.00(2) 
Crown Hifteinsurancei Company... 6s 45 2s oan eer 30.25(1) 
Crown Trust.Company ....... ... bf 2D. neasiolgad aoeniciM.s 15.50(1) 
Crownbridge ‘Copper)/Mines Ltd... . «2... bean P Rani fase 03(2) 
Crown’ ZellerbachiCanada Ltd. (Cl. .. .... .. doh esrnenbal + 16.63(1) 
CrowsiNest Industnes id’). se... +... ded weenie) dita! 26.00(1) 
Croydon’ Mines Iitd'e o: 55... os... dtd eOsne de wlexd vews: 7.141) 
Groyden RouyniMinessLtd.. ........ 0... .. abide iIsOuuneine 03(3) 
@msade' Petroleum! Corp, Ltd). ............ 6) iereniM. noliamert 65(1) 
CrushiintemationalUtde cee. 2.5.4. 4 oo. 2 ei ess) geeeee DR se 19.00(1) 
Cultus Exploration (td te eye Be o/c neo es eeb donee) SAD ono 20(1) 
Cumex Mines [itd ) as.c). 2 ce ie SP... ho 0G, 12): be ouded 45(1) 
Cummings Propenties\Mimited =... ... ..vevd vt) GG1R)-oatd Maeve: (4) 
Les Immeubles Cummings Limitée . . 0). 2). ) 2 1) oii loo. (4) 
Cemont Mines btd! 2... ee el NY seed aU etedlisamad 32(2) 
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Cunningham Drug Stores Limited ....... { §51). bi.i.0D agiadM bonewket. (4) 
Cuvier Mines Lid, foe ch.) Chg ohn dons, Dhl einsmiesvel anni. viilsbi 10(1) 
Gygnus. Corporation, Lids (CL. A,)s. novsroqie2 2eniveess oesehoM vill 5.75(1) 
Cygnus Corporation Ltd. (Cl. Bab. anya b.1s supadtogvl'b sinerar 625(1) 
Dairy Bam Stores) of Canada Limited .................. sfT...09.7en? wiik 2.07(1) 
Dairy Barn Stores of Canada Limited (Wt)... 00.00.0000 ee 38(1) 
Dale-Ross Faldings td ete reydias bi tudes «vac 0: dees as exine «sas a: DOA apa, ah 7.50(2) 
Dale-Ross Holdings Ltd. (6%, Cu.. A.. Pr.) bi], estenaed. aoimailon ieion: 7.50(2) 
Dalex.Co...Limited;(7%,Cu,:Ps). .« oeande2ordianenid soitosile® ab, es 80.00(2) 
Dales Mines Limited vaesceseont -dex Shite «. OO Aone esa sti Iniankai 06(3) 
| DIAS VG ae ee en emer ar 6 eo: 12.50(3) 
Palbousic Oil, Ca:sictd., (page msec ddeniied (0% 0A. hss. deh eore tees 18(3) 
Daniel Diversified Ltd. -y,..bshivcid vagy Inemcinund. Daler? onan: 30(2) 
PRO OG MINS mn Et noes we ecusies ns eons ccesae oo afd IO Iptonanie vai tout! 60(2) 
DiAraron Mines Istd rele se seiceecs vs eens oss a UL OD, BOM Senitisal ta! 17(2) 
BarkhawksMines Ltd). covccces e+ co 0s 42-vgno vvagreesact-ao8f OD WN JerOnEV teat 40(2) 
DarsiMines, Limited. .....2.....+.....Dotenid.eoniM. ruingillenoteVl te 09(1) 
Basson, Copper-Corp: Ltd. 6.2.65 cece esas coecunsecssss. .2t4 2a0EM shaoat) taxi! 19(1) 
Datalipe ystent Wtds poco sons casas as esas en ar esysas, nn bd eitotmesuel In 1.83(1) 
PD AL ALC CK 6 parities nos x ns avn hd oat sees A ATL phd etnenmasunl Ix 1.00(1) 
Ea LOA Ul a tras esa vs wi nary pon das agavan shen douse aetna a A BOR 2:25(1) 
Dauphin Iron Mines, Ltd: .................. bi 2oniM bee muslened rete avi 07(1) 
David, Minerals Ltds. } pectecd.siececvs ceciasvsjsiesss as «+. DOE esa sroteokE 27(1) 
Dayis. Distributing, & Vending. Ltd. ...................,. di. enhunactuneM, & 1.30(2) 
Dayis-Keays,Mining, Co, Ltd... cccc. co.cc. cas neseac eee HOUSTONOD. hon ertoal: 70(1) 
Dawson Developments) Ltd. oo. cyecwoecs «census sane sees <ieausese) Phd robe 6.00(1) 
Debenture & Securities Corp. of Canada (5 Cu. Pr.) .... bi). ni eanseltl. (4) 
Debhold (Canada) Limited (6-1/4% Cu. B. Pr.) ..... elev dee: 78.00(2) 
Becca Resourcesw Limited. 6 446s. ccc.ccn- covers coesasssecss abl zac sonst 4 2.20(1) 
WDeerhormNines [etd ies cies esse vice saeeceveeyen seen enci, abd BSUM -TeWdEe pelo 03(1) 
Dejour Mines Ltd ag os cienrepeevecivecase sees satenioonr shed (BRO) eon sneinet 17(1) 
Delahey Consolidated Nickel Mines Limited .........0..0. 00... 05(3) 
DezEidona Gold, Mines, Ltd.....,.......-..........bi1 sbsteD 20 .@2 2010 bie 45(1) 
Welbi Pacific: Mines Wt) oc .o.25ec cones sees vane veces cteoeh DRL ORME Tee dese 07(2) 
Delkinks Mining, Ltd. cae: 6 coh. cose eee eee seenee -DMl enotimieiasa ene pt 07(2) 
Delmico,Mines Litd. iwc... .......... ah oaeno4, nod. sottewlaxe ha1si90! 03(3) 
Delta Ben Oy cso: boncesmiae even dk ocd dle Scone sees D1. 2lerseiM. sorreits sy 1.65(2) 
Delta Hotels Ltd s soy itewevd cicthe ps -< ster .0.a-:s:0+ Ohl eoneslonst adol 12. 2.30(2) 
Delta Hotels Litds(6%, Gl: A. Pr.)iiy. 2. ......-.-.--.Di1. sna lsaged) sun 1.35(2) 
Delta.Hotels Ltds (Rts)\t a... aue. (AW .A):.btdzoniM. Isaned® eae te (4) 
DeltarMinerals .C Of. uesed eset en cc0s cies azae roses sexier op der enc RAM O9eCAy (4) 
Welta.Petroleum, Corporation, Ltd ..5 sg. os cece <2 ees eneen:-s1.0 QUO) etObRUO: 73(1) 
Weltan CompL td, Se hescccaeccre tres ee senses crerconsasas DOUSE PORE. teh 6.38(1) 
Deltec, Panamerica (Sociedad, Anonima)......................Jetientd. ebeat 1.00(2) 
Demsey, Mines yLtd. tego... nus coes secs none sees sane ss nvneektal 21ISIQEL 200RR92, YI 17(2) 
Denison Mines Jutd. taco. coce cons nves osincsssere LIYE) stl aleiod. anogese 24.50(1) 
Derby. Mines: Etd.jeaieicnn S4p..-... DL esruces 2A oninit eapeeer. wordt (4) 
Derlak Red Lake: Gold Mines: Ltd. ......cc0.0-scsescescus, DEL COSEM Sobek 01(3) 
Deseret: Peak MinessIstds 5.0.0 .cccuccceneeee (St. LDS oe aisisela asenait SS> 18(3) 
Desjardins. Mines Ltd... 240%. Av¥ 9 Rae) ht omoald 4eanci? 39: 55(3) 
Despina Gold Mines Ltd) gf. seeps rvone secon acy toys an AL. 2a NO err oned : (4) 
DeStorbelle, Mines .Litdipn. topehe so nove ccsens sere ereeas > DBICUL 2oineameD. 39267 01(3) 
DevalasyElbows Mines etd. cc... cccc cose ceueccveessscdse++.caolthd Bont trades 06(2) 
Dickenson Mines, Ltd... 0. coc <seecye pry eee stro DELILE LO 2.260). Metoor 85(1) 
Dictator, Mines Ltd) ..ccvecceccserevee as 6202 A). banat. BO fen: Modes -33(1) 
DiscoyenysMines [td smessbovt>-<.+.- LAW 8). boli L IO 260 blodoen: 75(2) 
PISOnMUMternaonal Ltd. cess <seshesiars we mite sle pis cacenee se aati a Oe Oe 1.34(1) 
Distillers. Gorporation-Seagrams, Lidice. 4. wyepecd <. cues 4 enon. DOU, Recile2 5 (1) 
DISITIGEAUCUSE COF eas isc orieseres dees eoedysess DOMME eotlmoln zed 4a 15.00(3) 
Diversified Credit Corp..Ltd., Sosy ehengn to. yosqme ashiei ft tuadaute (4) 
Dixie-Carolina, Mining Corp: Ltd.cticssc tut. Uk. ae, SERV A Mae ES (4) 
DLP... Diversified. Ltd.) st. ...-...4. 09 U9. &O). b1.1..oO ainsrvaval, sunatyd & (4) 
Dog, in, suds. FoodyServices| Lid... «.2-. .hii AGimepa Iaenyan. xbmue 25(1) 
Dolly, Varden, Mines\Dutdine.§ eed tptes $i. dccrysseovys es ORL OURIOlgAS vbowt 35(2) 
Doman industries std dyson) ct-esnecseessroteate sea see es SOUL SHO) yoo 9.75(1) 
Deman. Industries. Ltd..(6-1/2% Cu. Cv..A. Pr.) ....... nt tan 43390061) 
Doman-Industries Ltd. CWt.)......-.0c.5+.<.-s-0+.-. I ao aldestial¥ 22.00(2) 
Domco,Industries Ltd... 0.0: ete! uJ. PO). Soret pod ateeetiaM 1520002) 
Les. Industries, Domco. Limitée......-...-..1 sce oh eon seaqo.) .05,00(2) 
Biome Mines al itdiesk« Bees «edie woes cc caucwowsnees tena te leanne ee edd Goue 54.50(1) 
DomesPetroleum: Ltd. pcsnccows 4 yao) a ON. JoStips balers. 34.00(1) 
Dominion & Anglo Investment Corporation Ltd... . 5... 2.2.2.0. 20.. (4) 
Dominion & Anglo Investment Corporation Ltd. (5% Cu. Pr.) ..... 74.25(3) 
Dominion Bridge: Co. Ltd. .....ccc.. sce renerene ce oie» Die) BONE WORD) S25 (1) 
Dominion Citas .& sDmugs Ltd. .........0c0+sesennse- cons OE Cae Se) Oey 8.50(2) 
Dominion Coal Co. Ltd. (Pr.) 0.0... ee ee he a ee 23.38(2) 
DomunionvCorsetaCo. Ltd. ..eccceseces-eeesencetacmceensgraske abbas OMI Remy 6.00(2) 
Dominion: Dairies Ltd cnn op safes co tenets conentnansne dO lh, ROGANN? MOE 34.00(2) 
Dominion Danes, Ltdi (59 Pr.).....c..00.icce+-<e DOULA, ROE he 25.00(3) 
Dominion, Explorers.Ltd...........-....+ PUI Siem, SOLED, SIRES 1.40(1) 
Dominion Fabrics. [simited’ ai... 0.0 ce0s ce cece cogerscecenege cnlthed 2A, Bg tole ; (4) 
Dominion: Fabrics Limited (Cl, A..Cu.1Pt. Pr.) il .2enily. cus) vaws 4.38(3) 
Dominion..Foundries. dcSteel Ltdyesnins fo soles (see bakede ot So ARRON 25.00(1) 
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Dominion Foundries & Steel Ltd. (4-3/4% Cu. A. Pr.) 2on8t blot).an. 74.00(1) 
Dominion’ Glass \Company Limited ;............ ... bid.eoudl simelely 10.25(1) 
Dominion Glass Company Limited (7% Cu. Cv. Pr.) ........... 12.75(2) 
DomimondubileesConp. Lid... 2.0. u-. fd can sevli® tpoanekt 70(1) 
Domumongeeaseholdswlitdum A smmpert. ow... .. Be snottesolesa doowbat 06(1) 
DormimonsdliferAsstirance;Gol sail (Wi. .....0 bid.esaiM mevdlu: 95.00(3) 
Compagnie d’Assurance sur la Vie Dite Dominion ............ 95.00(3) 
Deonumondamepliniited bedow. 4h ccc ast 1d eo bi esol were 7.88(1) 
Dominion Lime Limited (Wt.) . SIA AOA AS clo ne sores vate ROMS. 9s 0(1) 
DominionsMagnesimms ltd... «1.01... 4... i apie on 6.00(2) 
Dominion of Canada General Insurance Co. 3. 02.0 bo ee. (4) 
Dominion-Scottish Investments Ltd.) 22°) 02) dan. wees chee. 15.68(3) 
Dominion-Scottish Investments Ltd. (5% Cu. Pr.) ............. 30.75(2) 
Domintion)S toteshlitdies (Ws, .. 1.5.0.0...) 98d 02 doolA aterse0: noi 15.00(1) 
DomintonlextilePimited Oe... Casktd Yewhose?. tsrolisrasinl soi 21.00(1) 
Momunionwlextileainnitee yu .c.sy--4..0¥e-ves.o.-.1.. Rate coment 21.00(1) 
Donunionslextile Mimited (7% CulPs) <o ww. 22) bani) eseaenhal 101.00(2) 
Dominion Textile Limitée (7% Cum. Priv.)........0...0.... 101.00(2) 
DomtanlLimitedbeypaenvs dA’ A.wswranke<Vee........-o00 0c) abt oon 12.25(1) 
Domtamlimitésiug. &. Seating Corp. lad... .bJ .qaet) seleiMoexaee 12.25(1) 
Donatayimitedi(SL00iCns Pi)y....... 4.5... 4.... Bt sentimelese we 13.38(2) 
Domtaneimitée (1, 00NCum. Priv:), |. y..,<.s-..-........ beter anieke 13.38(2) 
DonaldaMinéssLidice, 4 sirlue.:.429 A wD PEA) Satin emodeassk 08(1) 
Donlee Manufacturing Industries Limited ».. 2. ..0.0050.002. 0. 4.50(2) 
DonnaliMines himitedvent Gomariieliodl shensD to eteinoses. sincatsl: 07(2) 
Donohue; Gompany. Limited ..................helitah! aciisroqe2Isienent. 4.00(1) 
Lai\Compapnie Donahue Limitéé yD . A). etind aetleweneD-isionsacl. 4.00(1) 
Donohue Company Limited (6-1/4% Cu. Pr.). so... ee 15.75(1) 
La Compagnie Donahue Limitée (6-1/4% Cum. Priv.) .......... 15.75(1) 
Donrandi Mines) td | s.65.ccusenawsysienedienedsswsivueien oth BOM. ote ogee (4) 
Don-XeMinesulutd Rewerts Ltd oc ccdeicssseae, MARINO. 253) dee ent Ie (4) 
DoralkMiningyExploration Ltd. (ou..Cw. 2%). ........bi] eenaloied veeedon (4) 
DorionsRed'\LakesMinés ItdA.). 22... A) Bid sensolonsd .vecedme 01(3) 
DoritasSilven Mines Witd. WE, Goes cieepeereteceou oversee saceanee say DAME OOF 11(2) 
Douglas: Leaseholds Limited. «2 ..3..5.cesicse eno ecnenenssesvsbthl Baril. wowoq 2251) 
Dove: WakenMinesy ING: occas ccceeecsasecnen OE OO satel. sthLaiont 40(3) 
Dover Industries Ltd... ccc SE saneniees hb sinesaina) oxic: 15.00(1) 
Dover Industries Ltdi(6% Cu..Pr:),.............. bi. doueiogie, eleisht oar 8.00(1) 
PRG Teimited (RO VEE a css scesinsseapcserw diss cane tone ed DE eens 14.00(1) 
Drummond Die Stamping: Co. A.tdD) Bstin.), ctapbotl navies. & Jame 16(1) 
Drummond Welding & Steel Works Ltd. (Cl. A.) 2.2.0.0. 2. 3.00(2) 
Dubuisson Goldfields etd) Assumes eerie ib. Beil cond, ont 03(3) 
heros; Miness tdeyaesey ot Cena... secase a, See eIeM pote 16(2) 
DukeyMining;Companyelimitednets. 0 l.)..... helen) eaves isianieon202) 
Dumagamil Mines Gimitedi, rk. .-.3....-0.-u. <a 2eqr vedeAsnoetorts 19(2) 
esiMines*Dumagamiilimitée tie9.t-8)....1..2...0...... ant wanimolaea Ise 19(2) 
DumontiNickeli Corporation ..........-.-........ Wil zomsuhal botiersvidl .one29(1) 
Duncan; Range iIron\MinestLtd. ta). 264 1D) .biL eeitetbel belliaavidl on: 10(3) 
Dundee; MifiessLtdid.......S.c2ca cbse eatadasw sess -ncass dD SoM sae ormibles 18(1) 
Dunrainie} MinesuLtd.. 2.502. cc esse cpease sacks ate sucesuvelnsy SoA eros dense: 14(2) 
DunterrasMinessbtd 14 ..o34 65 se see res £34, Jal WD. RO boil eveloeD ware - (4) 
Dunyegant Mines, Ltdiiied 0... 016002. eee eee eacn seen Dae re: oh (4) 
Dupontiof, Ganadalstdits 0.2... cccsssanes MO OO apsiva?, anilegn2025(1) 
Duponbtiofi€anada (Ltd. (7-1/2%. Cu. Pr.) -.,.......0-..-:. be) sett slaalt52°00(2) 
Duport Mining Cot Ltd. oo. ...:..c- sa /MEL)..0, sooawenl Sut cansiinoss? (4) 
Dupuis}Ereres}Limited (Cl. A. Cu, PodV-aonmuteAG sineiqaia sanatle 6.00(2) 
Dupuistkreres, Limitée (Cat. AQCum. Priv.) .....00) sankwend Std siete 6.00(2) 
Dustbane) EnterprisesLidimsiat.... iV -sonewesA b.singemme? rnletoor 6.50(1) 
Dushyy lac Minéspoimited «ge. y.5scresesecaceserc>aned es sdavntichaeOrl, 231SKE 10(2) 
DuyansCopper Cob, Ltd sug sesces casein des enn dasa tetiaresws coue STULL. Mos oeKd 03(2) 
DuyexnOilspSerMinesilatds Lad... ... 2.20.0. Yeon. zen aveeal Joagst 02(2) 
Dylex:Divérsified Limited Ls. (bate: Kinhenel esaveertl cm silela 8.75(1) 
Dylex DiversifiedtLimited (Gla Ab-PterPr.)/abane)). maivaer) aoe atieiu 8.63(1) 
Dynacore; Enterprisesitd. he (See. Aq ek. DAL ebsoe?D senile (4) 
DynacorResources TUG. occ .ys.eeseoenveves LAW BEE shane spoihastse25(2) 
Dynalta,Oilid&iGas Co@litd Cgrpiy. vn-ysce ences soe sus sos Ba. ei. 1.25(2) 
DynamicsMining (Exploration ‘litd. (\Waiten......:.-.,-.00.. 0d on. erode 16(2) 
Exploration Miniére\Dynamique Ltée). 1... Py.) -bit anouersions yh 16(2) 
Dynamic:PetroleumProductss[btdow .........2.s.+.+...2. Dil 2onkld sand Sab 1.02(1) 
DymnamoiMines Limited) tis. Ltasiteds cau.) AL eon. fo tabrdmealel 17(2) 
DynastyaBxploration: lutds». Five. ( Waiiit.. se... Dh enonetolere nealSB0G1) 
Bagle)GoldyuMinesLitdieves.ituelieh Lei. £.)... aotearoa. agli segailiZf00(1) 
Baglei IndustniestLinaited.s.... tant. Lute ORO sonrnetA. ate. etnS863(2) 
BaglejRiveriMines; Limited) @0¢) a(¥ sanz ch aiogaqe? alata’ at 38(2) 
Barlenest Resources, Witt, ....:.e0curssacacavccaccensacus pas AS £OCRORS ees: 11(2) 
Barlya Binds Minnesota rd... .sscncxcesncressrameescsreraske util SeTsiM, lake se 13(1) 
PaAstAmphijGoldiMines Ltd. ......,:.-..btd.02 Ment. sendin A erent: 01(3) 
Rast. BayiGold, Rtdieratbrsith Lathes ecscccncnseeneatccnsucnsnntthd ARM Jenene 04(3) 
Bastetn:;Bakentesdutdaatiowa:.t40). fO.1% ae eS. i Yanko) soe 4.00(2) 
Easterm Bakeries, itd! (4% Cu. Prz).. oo cccccceca DS oorqolsieetl, wath awe 2 (4) 
Eastern Canada Savings & Loan Company ....... 6.2.6. de 0 04 12.50(1) 
Eastern (Wtilities: Limited! (S-1/2%Gut Pr). .....0....0..daaiael. er lela (4) 
Rastcatesan Baaswirsmaek LAU, ares cincaceiacaneneiaranthd «Gio? gata baierto: 73(1) 
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Hast Lun: Gold’ Mines Ltds &..192) aPics4) td leeks 46 athe. AQHeaor 01(3) 
East Malartic Mines Ltd: @2..<..0........ ReIANE yanqmod snl aainimnt95@) 
Eastmont Larder Lake Gold Mines Ltd) }. otunt. Ymogqine seas. eGiaOn. (4) 
Bastmont Silver Mines LAd. ius cos coerce os vo cone conch OI SOLE, LIGHETORY. (4) 
Eastrock Explorations Ibtd: sisi. eire cence wo enee edb ROLOR RS, ACUTE 40(3) 
ast Sullivan Mines Ltds <i cc: 0. se sees ec eenc rn Od eontetao As. Sat QUE 2.70(1) 
East Ventures! Ltd... ..... sottroteaG. ai 21 we semaine b oem 04(2) 
Bastview wanes: tay hf ae sha eseee ctee cede purses es CURIE COLE, OS EITIGRL, (4) 
Aton! Corp OrankOm weet Wo le cele waive. Veiroteciectys eeoeelid Wh TaIEEM CE Hie, oa ELGLR PACAOED 42.00(2) 
GholBays Minima: (etd oe oe eae ene ce pecs ee cee eed APL et te. ICES LESD 15(2) 
Economic Investment Trust Ltd. 09. aoramuenl \ejone Abhi 2 iG FOR 13.75(2) 
Economic Investment Trust Ltd. (5% Cu. A: Pr.) oes es 32.50(1) 
Rddy Match.Co. Ltd.) C1 af a. .bid eiianieny al Reade sele 10.25(1) 
Edmonton (Concrete BlocksGos Tetdy) ci cces ve ve eces voce oe Dhue MUS, CSD (4) 
Edmonton international ‘Speedway Ltd. ........... DRHANLA Sess. SRIBISi. 65(1) 
EDP hadusinies WGimited ya yececeeees ev coins cco cms ve COUIS eed od tetera ney REM RRR Ca 30(2) 
EDP Industries Lamited.(5%,Cur Cy. AY Pr.) 30.) benthd SUG T. GRIER. (4) 
EDP Industries Limited Wt.) ...C- vail.) ou) sotumil Siieel, sanncect. (4) 
I POUNIIMESH IEA whem aect ircien dawetes «cece so<sige vss dscasiesshe ee re elee Meigs GM OURL ER MeV EID AR 09(1) 
EP BonanzorMinine Corp letay 1... ccc se ce tesa celpe cence eis ene Mettede ftee edhe 12(3) 
Bl Coco xplorations Wty eye sacs eee ce ie Mod d n) okbobGel Dodo -trMedetOrn 07(2) 
Electrohome Wimited! <2 2s vests. oases) OD 1, Le) seb ue 41.00(1) 
Electrohome, Limited (6=3/4% Cu. A. Pr.)................ . ARF ean, 77.75(3) 
EBlectro-Knnit, Fabrics.(Canada) Ltd. botiens.t 2osiieuinl S1auises ng i oy, 5.38(1) 
Electronic Associates of Canada Limited ................h00ti) sogihy, on 225(1)) 
E21), Rinancial ‘Corporation’ Limited’... ........... OMe 4 one) Bas 6.88(1) 
E+L Financial.Corporation Limited (A. Cv. Pr). siisant. ane. 9.75(3) 
E-L. Financial Corporation Limited (Wt.)) 2 )2%) Dabiait wong) obs 2.45(2) 
Elk Creek .Waterworks! GosLtdnnd. P\)-0) saints ourlaeatl soeaqece 2 St. (4) 
Blimacs MalarticeMiimesyiitdeee oi aivc seas caine esate ecinlerve nc cyonos Oed ReIRELEN ES EY EER: 03(3) 
El) Paso) NaturaliGast@omipamy, \.. five vaceue wre fibers cows tee e etd oa eI (4) 
Embassy. PetroleumswLidhg. 06). 6.5... otis OMEGA, SAAT FOG 43(1) 
Embassy. Petroleumisiitd (At Wt)).............. BL) saat sant Dea nant 20(2) 
ETUCOM aed! Pane Ake: egies wh ecco voice PERLIONe Saae Saes 6.25(1) 
Emperor Mines itday ise oe. oy... DSTI euOnoreat ealeuoe 10(1) 
Empire Wife dMnsurancel Core The... ... .yoey-<emes0 rivese es) ONE Societe aol. oe 8.00(2) 
L’Empire Compagnie d?Assurance-Vie .................. J. 29s 3% 8.00(2) 
Empire - Metals Corporation Ltdi. 0. ea ibd PY! eaten) say 101) 
Empires Viera sMaee yaw srs thts xe cams ws waluujeacrporrdis demo me od)asi one RROD: Poke 05(1) 
Enamel & Heating. Products Limited (Civ.A.)i). asiqmstc. 3 oi) brome 2.25(2) 
Enamel & Heating Products. Limited (Cl. Bi). Ji. fer oe. 1.25(2) 
Ene Minesulitd tee wei: raed... verensncaeess. AR PDO baed Noer see 21(2) 
EntarearManasementili tay meee cttes ss + cies de chen acmem./vew ot Mel oc Snete eat 5.00(3) 
EquatontaliResaurces Limited ..2025. 2.9: 2OSIO. DW GGiito ) arisen. cone 19(1) 
EnicksensAshby) Mines itd 20.5 20s. .04 cong. en PONE ee, Sous) ; (4) 
BRIEXplorationssnc. 2 Gis .seceesoncso.s se.) DONT) Jee E Mel work: 29: 77(2) 
Ene: Diversified Industrieswbtds o.....<...c.2.05. 0) BOURIONROD AO, tisk 8.00(2) 
Erie. Diversified Industries Ltd: (Cl. A.) ...... 264. a4, werk sens see 8.00(2) 
Eskimo! G@oppere Mines: itd ge os <n seers eon andeaen es en CE SSL 12(2) 
essex Packers weinaited Wg We Fein cc csnevswene wont rencccuc APM PENL JEL ODIEL. (4) 
EssexsBackers ibimuitedtG7a/@un list! Pra) 23. .s. ces cas. ed COM BAIT (4) 
Ethel i\Copper Mines Witd) aves Bt te ec cneee eens ances Tod SOOM, PEG SVN (4) 
Evangeline’ Savings 64 Loan Co... 6: ...i.-o.2 sn eces +s bd. BDENE.. 1) JBORES (4) 
EvenlodesMines: Ltd. .5..-08..0. 2 {aw del Bit ebsre te tnogut 01(3) 
Excellence Life Insurance ‘Goyi(Mbe) i... .-e cscs cen athe Oe ROEM. POC - (4) 
Excellence, Compagnie d*Assurance-Vie® 173.4 ..009 Seite! 227 cieqiel. (4) 
Excelsior Life Insurance Co.,... (7) nt oe. 0D) aint os ee. (4) 
L7Excelsior CompagniesdiAssurance-Vie.......... Amd saya Saat” (4) 
EreteriMines Ite © PO iy eis set cose ses POOLS ZONE, OBBA Aare 40(1) 
Expovlrondhimitedy ies: eeu eree Woks at See ates eee eel ON? BONNE RENE 45(2) 
Expo \Ungava.Mines! Limited i: Se. .2)-... Dil son ABD cov 20(2) 
Exquisite Form. Brassiere;(Canada),Limited!. ..... Bavinwd balliarcwed x: 4.10(1) 
Exquisite Form Brassiere (Canada) Limited (6% Cu. Cv. Pr.) ... 2... 6.75(2) 
ExtendicareiCanadawitds (i a2.t.:. 22 eee ae DE Roshan sie 8.50(3) 
Extendicare (Canada Ltd.i(Wh)) ...<.5c.00s.0-sc0 cas on BL eooieesn Eoems-50G) 
PabuMetali Mines otdh, okie bt es sede eee Hd OO BO D. HO Allene 04(2) 
Rairborn Mines Ltd. <1.) S001. divas. ccs one Stee HOME. saint oR Rae 2(1) 
airway Explorations: Ltd) 2.5......... 94 aupinenvel. ain. nots wlan - (4) 
Falaisedbake: Manes std... 2.0.28 tes... a) Zon bos? miele tinsel 16(1) 
Ralconbridge Nickel Mines etd... occ e casees . UE 2a, of 81.00(1) 
alconmexplorations hid, -yegcrsan cole css oss seers santd MOMRTOL Fel eleRelt 55(1) 
Ballinger Mining’ Corporation a2 0a tere: csnt. ancacu sn eee be, CUR LD 1.32(1) 
Bamily Lite Assurance; Co. (50% Paid)! 2...2.2,2.... bata caeenibal afeart = (4) 
La Familiale Compagnie d’Assurance-Vie (50% payé) 2... 2.05. 0. (4) 
annex) Resources (stdin nec. f ceveu deo cturs svseeas > ath BORUOeSH. Mee 37(2) 
BaribasteMineralsuistdgeenrc. cceses yt decavn sek raw: aseccatihd aaihs i bay oy Cee (4) 
Farmersic Merchants Sinist Co.Ltd. .t.....-... -bih sail Bie. iden 4 2.50(2) 
AAU NESE VITO ORME CC sh cre aoc cia tes on tase seen sinewqasav¥eece tee SOE DPILP ANCL Soe 06(2) 
PathonOceanGlo oy eetd ye Pye: a oe sncy sa su vec systems ntllod. PALMAE Aieee 73(1) 
Fawn Bay Development tds 2.06... ..005.chct >. SPBh SIE ernadad salen 05(1) 
Federal Diversiplex. Lids, ....c.... ynugmied that” senived absense 2 ess 1.20(2) 
FederaliiGramsBumnited isk 2.x wd Ee) bose eerily reso: 8.00(1) 
PederatedmVainine; Corp eetdetae ds au ic yc. chee dac see cns sc daen ide orees ens SEROIEBS 45(1) 
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Federated Mining Corp: Ltd. (Rt.)) -..... bolita fewnte suiCl sadn: (4) 
Fidelity Mining Investments Ltd. 2... 20. 11. ee ee i, tones 06(2) 
Fidelity Mortgage & Savings Corporation... 6 J) 2. vb ee. (4) 
Compagnie d’Hypothéque et d’Epargne Fidelité (Wt) 22. ee. (4) 
Fidelity-Trust Co., The ................ felimid spans to eorale med 42 1.55(2) 
Fidelity Trust.Co., The (Wt.) ....(-14) Delimid sbansS to esate mised yKt 65(2) 
Fields, Stores Limited! +... 1... .ccc cc csseenenrseteteereo yo -> ORL, ABM OIO. 2205) 13.50(1) 
Financial Collection Agencies Ltd. (.1).4..2 sai Dit eaarblow. 2207 16.00(1) 
Agences de Collection Financiéres Ltée .. J 21 0.2. 16.00(1) 
Financial. Life. Assurance Co... .. 2. sce es cree cere eetee eons DEI BRIM SIRE (4) 
Biayson: Bmte!CAG)s a rox. sor. an cshomercdmea fuotasss taco eect fete ht ae ie ea po 14.00(2) 
Binlayson Emt, (Ba) i. 12.5 sisceeive cove oes ceipe ect ctects reeset APE do NEM ORE ph (4) 
Finning Tractor & Equipment Company Limited ... 2.2.20... 12.50(1) 
irst’ City Pinanetal ‘Conps td, Sov. Scacwaweescreerstssyeetetavterivs Gene East 7.75(1) 
First Maritime Mining, Corp..Ltd).. 00. vce eee ee DEL eA IGERTAL © 60(1) 
irst National. City (Corps cs vi... ci voec)ecce neleoincnsrecrestdre teers oh CORIVE 2 BEES TREE (4) 
First National Uranium Mines Limited... ... ........... Ualipah).29n0M. i218 15(2) 
First Orenda Mines Ltd... .c 5c... oe epee eat eee JL. SO aol). moseae 08(1) 
Fiscal Investments Ltd! 0:54... cceeusscocs00 cn sspeceecersdinemaryst oD dee AIA ice ee 9.00(2) 
Riscal: Investments td MORE) eee <oics asia) corectathe Mire ue udee pe te nt aia oe ER 20(2) 
J Evia ho easel MCs eas ester, Seo a Ate cetec ed Oo oc 6 Ears alc 15.00(2) 
Five Star Petroleum and Mines Ltd. .................. bi. 2zaniM noak midquae 16(2) 
lagstone Mines Wimited 2a .. 55 se veiecncctactr he uctecleew ed HIRED EM BE: 17() 
Fleet Manufacturing Ltd: ..0............<.. Misl gatbaey, A arava aie 86(2) 
Fleetwood Corporation’. s.2 si. ccc teeee ee oun aod 9 GM QBS et 8.00(2) 
Elemdon Lido wuz so eee es os eae tence ar OEE inetrepaloxenirios: 1.40(1) 
Fleming Mines Lid. .... i29 wD.) abas) 3a. 40D. 2suaose =. sniitisdok 01(3) 
Flin Flon Mines Ltd. ........ (2% A 9 GRAAL). boteeniD abeas®). bloridst 27(2) 
Plint;Rocks Mines: Ltd. .2.. cc.eccce.t ace csusns persed OL AON re eo 1.95(1) 
Roley: Silver:Mines Ltda oie ce sere cae ce acne ce netnetaercewee Oh eo 04(3) 
Hontana Minesi(i94 5) tds. kt .6/cou aici teeta vo ev ai eon aera 03(2) 
Ford Motor Company............ batiinil senu4 isda heisbloewe? va 70.00(1) 
Ford Motor Co. of Canada Ltd: <2... .4.....04 2... Sn Biew ‘aie! 82.75(1) 
Forest Kerr Mines Iutds?. 226... iis edeas couse sar ocisciecee) Da CONE, ARORA eee 04(3) 
Fort Norman Explorations Inc. .....-. ce 2000. eee ee ee DD TE aoe 53(1) 
Société. d’Exploration Fort Norman Inc. ................-.+ Bid. 25niM. oomlse 53(1) 
Hort. Reliance Minerals: tds sy. SoS vetennciesscsiecnes ¢ hse tartrate ee Oo Ra ees 32(1) 
Rart:St- John’ Retrolenms td. 2), 22sec esantanacetacweneu ten Ie eta eae 67(2) 
Hortune, Channel Mines. Ltd) iy )..........1 29 A TD me) biel alae isk 14(1) 
Fortune Channel Mines:Itd. (A. Wt.) ........0....0.... 4.0) DI 2ist0R isch? (4) 
asco’ Mimimg Totdle eo ca eie sy: os earijecine sithvs o-ta-te Adcinore oy APG aRs PLES SS 1.18(3) 
Founders. Group... 202.202 ieee ee eae ea salons. ails 45(2) 
ROurbaLT Mines: Mini ted! Payee secs acess cite sae 21v cou cetctuceere sudo cach Gabe ere Eee 10(1) 
4-F Foods Limited)... 05.5. .4.00.....(aminogs beholoed) soba salet 19(2) 
our Seasons Hotels usta s,s 4 ces. ese sane qbtwiaousmay case OEE PSE et 14.25(1) 
our Seasons Hotels, Ltd iQWE)) -< cz -cud ceucetstecuvscuovens Mel ROMP) Sree 6.50(1) 
Four Seasons Mining éz Resources Ltd. ...... 3.......:0..1. DIU GSaIM, Yate: (4) 
Fox Lake Mines Ltd. .... 0. ccyoc0c. Gunes one, DD ABR blow ode badk Aeirse 03(2) 
PE Pioneer Electric Ltd) (CIVA:) .......0.. 2.0.0... Be eon mae Je 17.50(2) 
FPE Pioneer Electric Ltd. (G-1/2% Cu. Cv. A. Pr.) ....hh4 250M eniht 69.00(2) 
Brancana, Oil) & Gas tdny sai yewyceuestss asus «chee al ee ERLE Om Sate 4.55(1) 
Fraser’ Companies Wamnited <2... .. 6... tce seus ocsevsaeses Deh COOIIMY Sloss 12.13(1) 
Frebert, Mines litdies 2. 21d cso, cssues sou eetievatne.s sone Gen Ben Sod EL aileveE. O01) 
Freehold Gas & Oil Limited... .. alder ceasla oa ee ouold dre A RE 1.76(1) 
Freehold \Gas & Oil Eimited/(A. Wt))...............-.-.5.. Bhd sont oaniaicle (4) 
Freehold Gas & Oil Limited|\(BO We) .................:.-.S)1-29ni Vo ywisvoseiee. (4) 
Rreiman’ Litd., AT 5.2. bid ea yea teas ux vaieimeuta dene altel AERO BETES) are 5.88(2) 
Frobex. Limited... 2.5.50. ...00es cess -2ke oo ED emt RRS CeAOU sie SS EeIC 34(1) 
Erontier Explorations Limited! 3.2...2 05, ¢c.ucusscasess son -a ) SDL eee 16(1) 
Fruehauf Trailer Company of Canada Limited .. 2.2.0... 202 024. 16.50(2) 
Fulerum Investments Conltd! 2).............1.4 wie od aelnit Baileanws: 3.65(1) 
Fulcrum: Investments Co. Ltd. (6% Cu. Pr)... ....... Bil Bosliessvi A. 7.50(2) 
Fundy Chemical Corporation Ltd. ......... wd saotyeee. hoot ehueem 8.75(1) 
Fundy Exploration! Ltd)... oc... enecs versus vavns oy abled ee. oobi oedle 02(3) 
Ruturity Oils Limited) S24. 2, <cocccyedsascscens tus asec i aRPHeUD A oarIge 27(1) 
Galex Mines Limited ........ (24. .As.v2) <0 811.0) be esiteubel osmoe 45(1) 
Galt Malleable Iron Limited ........................(.0¥0) Ld S4reeubel aan 7.50(1) 
Galt Malleable Iron Limited (6% Cu. Ist Pr.) .... tv f earwecibal cometl. (4) 
Gan. Copper: Mines: Ltd)... 6 iid. dsc cis oss SI oom eerienbel ae 02(3) 
Gandar Silver Mines IL£dy i satts.c.. 00000000 sone se vevnrasa,serse ORG 908M SADeee (4) 
G & B Automated Equipment Limited........ ..... biJt.muelaied on 1.75(3) 
Garrison Creek Consolidated Mines Ltd. 2.0.00... 0505 00 pe bes 06(3) 
Gary Mines Lid, 29 804) .f4.4 sousscmie Wwomiasval olaeA a noinimbt 10(2) 
Gaspé Copper MimesiIbtd) \..)..2...2.+.+.-.-+...-. She 8) ae bere odie 49.00(3) 
Gaspé Park Mines Ltd... ...c0.<0ccceseyoeeasee Att ee) Bi eoulOnoinimolll (4) 
Gaspé Quebec Mines Ltd. .........:.0.e.0.00sn0,0 (1s IE WO AND: pojmime 64(1) 
Gaspex: Mines Ltd. JadieecatGiyessesenivecsiseseosnee Did aD bapeaoO. noleimoeke (4) 
Les Mines Gaspex. Lt66...0.ccceveeeceyectedeenssessneno» oS eel. nouns (4) 
Gaspésie Mining Co. Limited... ...........(a9 d063 ba] 2enaeG. nomimoGs (4) 
Compagnie Miniére Gaspésie Limitée .. 2... ee ee ee eel. (4) 
Gateford: Mines: Ltd), 4s dettsicscecssvetarssssusso.. POdOREE goirder nolimMEk 02(3) 
Gateway Uranium Mines: ltd: (1219.49 0A 1). besieni! caidas. neanmaac 02(3) 
Gaz Metropolitain Inc. ..........,..:.4,-1.1ca tick leone. a SaOr) Henin 5.50(1) 


Schedule VII — Publicly-Traded Shares or Securities 


Gaz) Métropolitain’ Incs (5.40% Cu. Pr.) .. ... (.29..02) 3eO\leh) botienil. 66.00(2) 
Gaz Métropolitain’ Inc, (5=1/2%! Cu Pr.) .(.vinG. au) 22 O Leh sation. t. 66.00(2) 
az; Métropolitain Ine (1963) Wt.), ........... (1%. Behe. 2) atime d..2 1.45(1) 
Gaz, Métropolitaindnc).(1966. Wt.) ..... 4 .vinl ru) Se D622) sate. 2.20(1) 
Miche raliBakerieS Ltd... ..0. cece ve ceesrdce sae ua asrsnen ea (Wooten te” 3.35(2) 
General Development Corporation .............(0¥ 02a. 25.50(3) 
General: Distributors. of:Canada Ltd., ................... bid lsnodenrete 15.88(1) 
General Dynamics Corporation... 2... 2 J. oaks A navli2.iledeQ added! (4) 
General Investment Corporation of Quebec .. 2. 2. 2 ee Se 3.00(1) 
Société Générale de Financement du Québec... ee ee ee 3.00(1) 
GEvieralsMotorsCorporations.{ suited. 2... sc. eee as ee DSM 0 80.50(1) 
General Products Mfg. Corporation Limited (Cl. A.) ..... 2.0.44 82.00(1) 
General Products Mfg. Corporation Limited (Cl. B})). 2 22.22... 81.00(1) 
Gieneral, Resourcesthtd... ... 02050. oso. «dvi tt: BOD eStart wack 08(2) 
General, Tiustiof Canada 4.). ............ bstioid.zsineqerd levered tei 23.75(1) 
Génesco Thewp.. uw 62h fo. O. aW). bation. esinsdord JevensO Jensanktt: (4) 
GeiistariLimitedons.tad............... 2batsD de ..oD.sonsameed Sti Je 13.13(1) 
GenstariLimitéel ilemdqnslii-sr¥ el.we sancwz2Alh sansibensD ines 13.13(1) 
Génstan Limited. (Wt-)...0... 02.2... es wn obi gotdaubal easel Init 4.50(1) 
Genstarbimitées(Wt))... 2.0.24. .(W.. A) bid eaniznbal.scine fei: 4.50(1) 
GeoquestiResources Ltd. .......... ......... ..bid.1swod bas. elstaM, eh: 1.95(1) 
Georgia ake:Mines Ltd.................(.0W) bit rowed Sim. ele Ieioqial: (4) 
GiéscoMisthibutingdimited. 2.2.20... .sececece a ee e se DSL EO iste 3.50(1) 
Getty Oil: Companyzeiin...|.absneD.to ad sonemeniod. Bilideeltl. s 80.00(2) 
Grant Explorations (Ltd. sadsaue2na ob Ja Siibilevai'b si. sbaanD. ub, among 40(1) 
GiantiMascot Mines Lid ).nherneDite wa’ s2neqanied. A vilidssifl, arr 5.00(1) 
Giant Metallics MinéS Ltdisxuaze ob. Ja *nibileval’b aid. sbaneD. ub. antdt 11(2) 
Giant(Reef!Pétroleums, Limited .................... batimmid shensd che 21(2) 
Giant) YellowknifeiMines.Ltd................... iid. .qaeDeniniM, inshred 7.05(2) 
Giilobex (MirleswEtdis, hit ec cece eive cele ce co eve eee a es DSH OT. 2onme xSbE 35(2) 
Gibraltar Mines Ltd... ..........0..............t) 2st Intel ater 4.70(1) 
GibsoniMimeswbtd tA Ale. LAG. eee eee te de ow os wo ee pS tebe (4) 
CGHSHbUTKOMIMeS TENG 5 5 once so pa ce casos ce ve cn ene cd ede ce ea we 03(3) 
Gleh! GopperiMinesiLitd 16-1) 25.0. Joy. Ps.)... hotiont lL eoviesdbA Temiaibe 16(1) 
GtendaléMobile: Homes, Ltd. ........ hotimid jasmiagensM ciwow eine 5.25(1) 
Glengare Group Limitedjis. ....... od t. asqero) scnewent tit Lert 1.90(1) 
Glengair| Group Limited. (6% i€veiBiuPn)newecA‘b. sinesamoeD Silsiizub 3.10(1) 
Glengair Group Wimiteds(Units) ireviml yasqenie} Jool 2 saidasM Wee 6.25(1) 
Glengair: Group dimited.(Cl.. A. Wt.) .............. -del Bid .oD. atlgt 85(1) 
Glengain Group (Limited:(Cl. B. Wt.).. ....... .bad noneiolexl wel aviasitit 90(2) 
GlenlyonwMines! Limited ..................0.. «iJ. ebseeD. elestmedD, brett 12(1) 
Goderich:Elevator&) Transit. Co. Ltd. ...... 0... ....Bid asaqaDbaslah (4) 
@égamadMineralsslitds . 2. eu ee DI OD es dems bolt 23(1) 
Golconda Mining: Exploration’. ... (a..w2 J80). DL oD.enk) lest hz 5.50(3) 
GoldcnestiProductsiiLitds.. wi2...0 2 e.s2.e os eae 2 DNTOLE enitosaleh aes! 3.50(1) 
GoldendAsenMinesiLtd.. . 2... 2.4.19 .of2 487) bain satnowsalel gonlt-t 40(1) 
Goldent.GateHxplorations. Ltd... ....... 20-62 2. 22 os tht see RUDE 25(1) 
Goldem Harker Explorations Ltd... ... .... .fi1 etsubost boo! Deters 07(3) 
GoldenShaftyMines Tits ..6 2 ee ee ee ee ee we OT RD Disa fk (4) 
GoldenSpike Western, Petroleums)Mimited2 32\'-2) Sotitait.l as) ik 06(3) 
Gélden. West: Resources, Limited. ........19 loa 4.) boteni.tesi wien 11(2) 
Gold Hawk Exploration Lfd)................ .(.04) boimitasD wiSasint. (4) 
GoldsHawkiiMimes TA. cis oe ce ee eo WAT OT) Datinoi hese) wioaisik 11(2) 
GoldéxiMinesitds: o 3... we . AAD). bi) gerutosiongM wid 1.20(1) 
GaldrayaMinesulttd tee Lhe oe eee oe ee DEL 2a Oris .67(1) 
GéldnineMinine Company Ltd. 22... os eo ae ee RED Gorse 10(2) 
Gold: River, Mines Ltd. .bt.1 eitmolaxd. 2% dnamqoleveadl 2allA. lsnonaniets 15(@) 
Goldstar Explorations & Investments Limited 2... 6.2. 6... 0 ee, (4) 
G@élsilsMinesiTtd), Sinn. oh netemqiaD, ynup Ses bad Isnoneris 46(3) 
Goodyear Tire & Rubber Co. of Canada Ltd. 2... 02.0.0. 008. 153.00(2) 
Goodyear Tire & Rubber Co. of Canada Ltd. (4% Cu. Pr.) 2... 2... 34.50(2) 
Gordon-leBeluMines: Ltd... .................b).) 290i. atoll enottemSit 01(3) 
Gérdon Mackay. & \Stores. Ltd..(Cl. A.)¢ne.).zonisianld. 2canieuh. isnonern 6.00(2) 
Gordon. Mackay. & ‘Stores: Ltd. (Cl. B.)".)... tnt spoD.asqqo2: isnot 21.75(1) 
GovernorGold’ Mines Ltd)... ed 2. nb esa owillet. lenonendenk (4) 
Gowganda Silver'Mines. ... . ..l21.l .yauqsnoJ. eolmacnehosby M1. Ionamin 23(1) 
GradoredMines' Ltd. a (42 8) bi yneqmnod. cauranyboiby i. lanonernisiak (4) 
Grafton: Fraser Limited (6%! @u) Pr:)i ..nnqenel). ouneavhoby tl) tenors 17.25(1) 
Grafton:Group Lida. a!.ieocws 1 i0.bitizeniM bland) sllimnoA tenons 20.75(1) 
Gramara Mercantile Corp. Ltd. .........liLcnueeqe> bret lene nse 18(3) 
Grand Bahama Development Co. Ltd. . bt). 2oyiioes 2 tannely).ismolenaiel. (4) 
Grandex Exploration and Investment Co. Ltd. 2.0... ee ee (4) 
Geindroy: Mines Ltd. nd-fabitieD) .qwa levied & eleven .lenovserte 09(2) 
Géandne Mines Lid... - ..... 6... --.... Dit zon! lugoM lenotien 4.50(1) 
Geindview Mines: Lid)! ..........Jt1 abused. lo..02 isda isnoitercrait 12(2) 
Granisle Copper Limited ...... 2... --bi. 2 ee kien 7.95(1) 
GranitewOlub: Ltd. . oc ce ewe ee ee ee oe edd 2M Roe. lenis 14.75(1) 
Granite Mountain. Mines Ltd. ...............4.. + +. 00). mage’ Jenonmursit 17(1) 
Grasset Lake Mines Ltd........(.8 .!0) 51.1 avluboM sana. lnuotisssie 20(2) 
Gray IndiistriesiInc.\.3.....- 2.2.02 + » DLL conoata ye lonotinimaie 40(1) 
Giéat Bear!Silver Mines Ltd. ...........ftomewqved) asides iemoee sit (4) 
Great Britain & Canada Investments Ltd... 2 18.75(1) 
Great Britain & Canada Investments Ltd. (5-1/4% Cu. Pr.) 2... 6. 30.00(2) 
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Gear CanadianiOil)Sands. Limited ................45.bibane2 2.2 5.40(1) 
Great Eagle Explorations & Holdings Ltd. .... 2... bilconiener Sea tl (4) 
Great EasternResourcés. Canada.Ltd. ........ .Dhl.emusloned. tear 39(1) 
GreatihakesmNiGhel ytd i. cocci oun note ce wanes por ab ebote. eves 1.37(1) 
Great IlakesPaperiGompany Limited... ... .. .A./9) ld ebooW. » 17.75(1) 
Great Lakes Paper Company Limited (Wt)... 60.0. oe) ede. 2.30(2) 
Great Lakes: Power!Corporation Ltd........... .biJ earseubelias 19.38(1) 
GreatiJLakexSilver. Mines Ltd. ................ bid shea? vslabbi2 aestwel 11(3) 
Great National Land & Investment Corp. Ltd. 2... 000.0. 00000204 1.05(1) 
GfeatiNorthem Wapital Corp. Lid., ............. +. ,bolimed sasChe 8.75(1) 
Great Northern Gas Utilities Ltd. (6% Cu. A. Pr.). 2.2. bi). subi cu 19.00(2) 
Great Northern\Petroleums &. Mines Ltd... . bovieit anissoqoD. vevebee! 69(1) 
Great Northern Petroleums & Mines Ltd. (A. Wt.) ioe. See ee. (4) 
Great Pacific: Industries Ltd... ... 0. .bad enoiletolazd snimnoqqe? sr 1.30(2) 
Great Plains Development Co. of Canada Ltd... 2.20. ...0 004. 29.75(2) 
Great.SlaveiMinesvbtdimiwes. 4. 2.cba ec 4 oc os oo bh com nembel 05(2) 
GreabWestiIntemationall Equities Ltd............ . BiJd.csiteubrl sesh. (4) 
Great WestilifexASsurancetCo. oo ee ee ees 5 ed cent de 43.00(1) 
La Great-West Compagnie d’Assurance-Vie .........00...0% 43.00(1) 
GreatWest!Mining. & Smelting Corp, Lid. ..... .. .hotimit. lisS-haslinit 16(2) 
Great WestiSteclindisinies Ltd), ......... .. bib esniM tow: bask 5.13(1) 
Grebjindustnies\Limitedii ters Lid. oo bi eon sebad: bask 4.90(1) 
Greeni@oast Resources, Limited. ........... . Bid seni yuo linek: 4.90(1) 
GreensKagleyMinestIitd.. ...5.5.....6..4 ... .be) aaniM ase. bneldnil 42(1) 
Greenfields: Development Corporation Ltd. .hiJ seswenog?, nesuQ. baaligilt: (4) 
Green PointuMines Lids... 0.0... 600. bedi! sx yetlsVboshies 18(1) 
GfenachepInch(EL ADI we Di molstaeD. edie tnon 3.37(1) 
Greyhound. Computer of, Canada Ltd.. ........ . bolisit essai saren: 1.65(1) 
Greyhound. Lines).ofi Ganaday Ltd) (5.4! .b1.t enolimrolast? ruined. 15.75(1) 
GarssolRoodsdcidiielt, bila cethiaks « dub kok dour Ch ako! 8.25(1) 
GrouseiMountaint Resorts Witd. 3 ao 1s ow - sb proved ae. 2.40(1) 
Gfouse Mountain) Resorts Ltd..(6% Cv. Pr). ..%....... bi demos 1.70(2) 
Griowersk Wane: Cot Tidi(CL AA.) oo. os 2 o 6: 9D AO cb devo 3.90(2) 
Growers Wine» CoxLid: (Cl Bs 2. cee ee os bi won ae 3.75(2) 
GSWalimitedr(@huAs)s Auk g WE ee oe od Date sent ats 9.13(1) 
GSWelbimitées(GatpHAd) Wines Leh... om Abid asileni 9.13(1) 
GSWirkiimited(GLCB))s Lah, & 2c sca enn os oo i ROT ovesests 9.00(2) 
GSWiLinitée: (CatpBa ies. Old. cc cco oo ho OY. BE Oa 9.00(2) 
GSWaLimitedi\GDiGuyPe)) . once eee of LD) be. EO! 71.63(2) 
GSwalimitée (6%, Cum, Priv.) 2... .. . bt denistaciol-disme: 71.63(2) 
Guarantee: €o.lof North America, The. ....... .ti.l.etimmnsgu®.cxtoPt. (4) 
La Garantie Compagnie d’ Assurance de |’ Amérique du Nord .. 2... 22... (4) 
Guaranty\ Trust Company of Canada.......-.. Ui Lessilvt dasa. 14.88(1) 
Gaiarantyeirust\Company of Canada (Rt)... . bi) aboot blatnd 3 .sn 53(2) 
Guardian:Growth Bund Dbtd. (Br) 2 sot. es se I eleven, soot 8.84(1) 
Guardian Management Corporation Ltd... 1.0... 0000000000005 7.00(2) 
GubbyaMines! Lider wet ih. oe ee ee ole oe hati 2 aenidoht (4) 
Gui Por Uranium Mines, &«MetalsiLtd: ... . ... 4.13 batiesid 2li neteual 15(2) 
GuichoniMinésiLtd...... 2. 39 49.00.54), bit AM avast sie buewe! 03(3) 
GalcheMines) bid wes). LRG Lt... batisnid vem). a. nebwo! 06(1) 
GulteLédadiMines Ltd... 2 cn. ne ee ee ewe 5 oe Dot) eevGsheddutt (4) 
Gulfi@il CanadanLimited /umwls . 2... >» « .C.7) hotienil aree bred25163(1) 
GulfiOilsCanada' Limitée.... . ... Di. aon foot! avaeet lode 3 25.63(1) 
GulfOib Corporation. «oo. ee ee ee i noneroinh. goici 25606) 
Golesi Titanium, Btdee Ce, An Pee ed tet nee dae ob eee agers @) 
Ginny Minesvictdaie. Hse. &. Pyle os oe ob esr sninuord tit 24(2) 
HahniBrassiimited:(S9oulstiPr) i Ob on. 2 bleak (4) 
halifax Developments Limited)iat. bil..oD sania Y. sainih).ye8.nne 1.85(1) 
Ballnor. MinesyLitdansiew. ited Wad) ean aovlle oie. 40 neha! 80(2) 
Halten (Vines etd Bi. ou ee se ne ee ee Se MOL). VEEL e npebut 10(3) 
batabro} Corp!_of Canada Ltd... 2. .....bt oD. 28). BO. gad aie 13.00(2) 
Hambro Corp. of Canada Ltd. (S-1/2% Cu. A: Pr.) s.r. (4) 
Hamuilton{Group: Limited; The. t+. 4.12 18. 29)..bi-l.co <newO.con2B8 (1) 
Hamilton Group Limited, The (5% Cu A. Pr.) ee ee 85.00(3) 
Hamiltorl. Harvey iktd.lis JC a. oo...» id een oeiquoiee. meted 8.00(1) 
Hamilton: Trust & Savings Corp)... ........ a! 2iM sie). hedtn 10.25(1) 
Hamilton Trust & Savings Corp. (Voting)... .....). 00 Wee 10.50(2) 
Hamilton Trust & Savings Corp. (7% Cu. A. Pr.) .. 2... ts eM. 18.88(1) 
Hammond Investment Corporation .......... tt soniit niente 1.00(2) 
Hand: Ghemical Industries Limited .......%.. . bauonl.eslovoG mindi00(2) 
Lés: Industriés ‘\Chimiques Hand Limitée ... ..... .caimicl.eslauctt mandi00(2) 
Hand’ Chemical Industries. Limited (Pt..Pr.) . . . Stir.) sanilt oorrkt sn 500(1) 
Les Industries Chimiques Hand Limitée (Pt. Priv.) ............. 5.00(1) 
HandyeAndy, Companys 2 one oe eee hd we ed oD Ole 1638 G) 
Plaana:GolduMinesiLtd.. ww eee ae ee o ofA. PS) Dh BO yaewt 19(1) 
HassalExplofations utd. 2 cece ee eee TT. BD RO Dok GO. ba RT (4) 
manson: Mimesw tds, LAG ei 2S Biel eee eae oe LO OD BE Q aedenl 14(2) 
Hardee ‘Harms International Ltd... 0... 2s 6 ewe CIM. SE DES Ogg 1.10(2) 
Hardee Farms International Ltd. (6-1/2% A. Pr.) . . oii.) euaeweal. 80.00(2) 
Harding Cenpets Lidexnnes Co. kw oe eo Doli chen We, 14.88(1) 
Harding! Camets Dtha(Gl A.) a. noe oe ee oe Dh eloeitels. 14.50(1) 
Hardwicke Investment.Corporation Ltd.............. de)s01.). 50.00(2) 
Hiemle cin Rnterpmses st aise ici wie eee weno at saab le ah oA SL 3.80(1) 
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Sch. VII 
Parriss&: Sons Lid kc... ow. . DORM chee GO ombsne 2 531000) 
Hart River Mineswitd) .5. . 4. GR besniblols.4 2URTON PA 2Igkat eae 16(1) 
Harvest Petroleums Ltd:. ... 0%... . OL Lsbstn) nemioeas sialic. teat 04(3) 
Harveyts Poods itd tre a) hws F506 vane su isn RGA ead etme aaa 82(1) 
Hanvey Woods) Etd! (CIVA.) .. .. 2% DSU nt Tq e TL eontsk, 2 1.65(2) 
Harvey Woods Ltd? (G1, B:) << oi) Bai ens tee ® roa. 2o gl 50(2) 
Hawker Industnes Ltd. . 2... . <3 0 SE MOOG R gw, AoaRS ae (4) 
Hawker siddeleyi@anadai [tds 25 75cm iets aCe dt ken’ antctle pt 2.40(1) 
Hawker Siddeley Canada Ltd. (5-3/4% Cu. Cv. Pr.). 2... 25... 58.50(2) 
HayessDanaWimited® .. i546 2. svn ae et AEE ROR. 12.00(1) 
Headvue. Mines iittd.. . 0. (i. A) Pe Ot en atid Coca, Tae: (4) 
Headway Corporation Limited. 2 20At sre , ctot aan) ieee. 3.45(1) 
Headway Red Lake Gold! Mineswktdbit 220ite (i: atieStosi) HR eae 07(2) 
Heame Coppennme Explorations Lid... =. - URS ¢ayitarisie attests Mets 15(1) 
Heath Gold Mines LtdS <= <.. -B)F shane? to. 0) 1iSeregiorets. Aaah Jeo: 01(2) 
Hedman Mines: Stdie 6 6 «seen © Ss es oho 6 a ORE COS Oe. Pes 50(3) 
Hertz Industries td: . - 2 on «EBON LEST Teo we. ASS 12(1) 
few betyMines: tdi Sk wk kala cae oo ed ITER A OUR Se ire ee (4) 
Hibemia Mining Co:,Ltd:. . . . .o)4-aaeuiees). Ob MOSER Ray IAs 11q1) 
Hichland=Belllimitedy 3.7. << Wd CES. SRM 7 EIREING tage, cartier (4) 
ichlandi@hief Mines Wstds. 2. 6. << <0) einb OraPanent tah fodetbeat thre toa 12(1) 
HichlandWBodgesMines Lid. =. ce ue +m = a etn eae OUEEN Seethy 08(1) 
MichlandsMercuny Mines Wid). 2 5c 66. « oR) Saati alec ea 15(3) 
Highland /QueentMines"btdy ye 3.) ss cms » yd er era eas 23(3) 
Highlandi@ueen Sportswear Ltd, 74 WRNGAAO,), NII eN aN abonee 1.63(3) 
MighlandgValley: Mines: Limited 2). 6 < ao + ~ <= © eueaeeriee: One aPae 09(2) 
Eishmont Minings Corporation tds = 2 ~ = het eek rene 2.10(1) 
HighpointiMines Wimitedio. <2 5. < 4 2 bictonentie > 1m ISIC. 2 One te 05(2) 
Hielite Uranium: Explorations Ltd)... .. 0) ihe (0 esa Gao). (4) 
Hirndex cer Daichi ltd eit ag wings: ©. <8 avan) tony sis) Av etd ete ean 125.00(2) 
Blade Mi) TaxeSavers) bids: 4. ches. 5.5 5 sow Sos se o Ud SUA TPO ye Bertone): (4) 
Hobrough Ltdt%. 0555.26 in (19 CIRO) ALA OTe NE Set 3.00(2) 
Hobrough ltd (G9. Cus-Pr)i es me eee chet tee ee Eee 1.70(2) 
Hogans Mines Ltd: 6) x0, cake See ee RY oe RC op) eae 12(1) 
Holbergt Mines Mimited ss. 4 ec ea coe © wn kei ey etn mee te ve eta (4) 
Hollingem MiMeSsIMtd mn Sen imecrs som we ke em cent ane aT ey eS FS) 
HollmesworthsMineshiotda, wee = ame <6 6 sis we chee cee a ee (4) 
Home Oins@on td y(ClLeAM ey. apace pS £06 sy 5 SRE RE eI 33.38(1) 
Home; OmiGo. etd (Cla Boys sare wacom, <item» het Ae ee 33.00(1) 
HMomersmith Intemationalilatdey es se cs ne) hele iad at beds een ses 75(2) 
Home zsupemnanket Lider, . 2. eke <tttl, eich eee, OMe. 0,2) eines ()(3)) 
Honda Mining) Contd) 2upiond, tof, sonics A 0. tarot Sie). 8292) 
Homer aulti Mines tds: <6... 2. < RRM? 10, ereaie? iE vine 07(3) 
HomerdécaPithield hoods dktdae < . tas Bia! 20. emaeiia ) late p wine 2.50(1) 
Jdotstone: Mineralsaistd) <2... vs +. « hO D Dea earache 01(3) 
Housevor BraemoresFumiuture Wid: . i) ROeIyis 2 tne ane atmo 0(2) 
Houston @ilsteinitedie es & he wince Sa oe ek ae eee 1.94(1) 
Houston Oils Limited (Wt) So... ~ « Sd Fists, Beery. raat) sat an 65(1) 
Howard Smith Paper Mills Ltd. ($2.00 Cu. Pr.) .............0% 25.38(1) 
HowdentéCompany Wimited,.D) Hy. 2.54... - 4. - att mae mono) 
Hubbard™Dyersbimitedi a. 2 ccs ee 6 vy wm 5 oo AL Coto 45.00(2) 
Hubbard Dyers imited\(Pr.), ..~. 2. ... 2... UOTE RR ee ae. (4) 
Hubert Wakes UngavarNickel Mines Iitd.. .. . .. . ssi? Shove? tia: 013) 
Huby MininevExploration Ltd ce eo © = 5 4 «+ = HUAI ate aD Pe 16(2) 
Hucamip Mines" Stanners. cs 2 She a sk wa no peo SED ee 27(3) 
HuclifiPorcipine™MinesiLid a ie ae oe <a e  m6 nie eck ee (4) 
Hudson’BayiMinesttds nam ow on 6 ORIEL SOA elise eed 16(3) 
Hudson Bay Mining S& Smelting, Co, Ltd). . .baliet Smanupiavels. x 21.00(1) 
Hudson Bay Mountain, Silver Mines Ltd; ......2 =. .vi eae ees 08(2) 
HudsoneseBaya GCompanyiow =< cie0e mie. q« 6 « Se ceo tae Ree 18.88(1) 
Hudson: subay, Oilé, GasiGo; Lid, 5. . . 1st ete ee On ae 46.00(1) 
Hudson’s Bay Oil & Gas Co. Ltd. (5% Cu. Cv. A. Pr.) 2.2. 0 e, 55.50(1) 
ruches-Owens Conbtds (ClaB2)\ie . cs ae 2s Le. TIPO S)esie dene E 9.00(2) 
Hushes-OwensiCorltd’, (6:40 CunPr)) sent athe. celles Sieeree flee 21.13(3) 
Hugh-PamsPorcupine Manes Ltds 2 65... e «a= + tik Loe aen at 16(2) 
Humlin\ Red Take Mines) td. ......« « eh $ aoniwwes J Gite we O13) 
Hummingbird Mimes std’) 5... <.(RBROMS (WO) Saney ar ee tires k cvotl rate 85(2) 
HumchMines-etdi 0 2 04,2 ath ky) soniye 2 ant noha! 03(3) 
hManter Basin Mines tds... ... .~« - SOMMOtIe ) nomiseeh? beer! 07(3) 
Hunter DouslasEimittedes: © 20. ca mw «ARP L eewe na OLIN, Wea ore Pienee (4) 
Hunter Douglas sLimitée: «0... ... MONO! Gant? 2aupinieeycardenbe! eae. (4) 
Huron Bruce Mines Limited’... (i.e) Dale) ween Ln oieiet, See (4) 
Huron & Erie Mortgage Corporation, The. | biuni.<..5.. ie. 25.00(1) 
LUSK ys OUMStOLeianertge week ee tee cuales ate, eater OME Arhipewe 16.38(1) 
Husky @ilMctdeG7or.CusAy Pr) 2 cee ee ee ee, arene 43.00(1) 
BuskysOubtdeG7a:@us BaARt)in . 2 helen «os aha ae een | 44.25(2) 
ELUSKVA@ MEA (DP Wit). ee, onsets: kcal, neat: ii sadmer ance je eR MA ee 6.90(2) 
Husky AO usta (BR Wt). 2 os = so canoe, « ed UOTE OIE et IG0(1) 
Hydra Explorations Lid) ....catsA seo\be). bb Loreena. ae. sete] 17(1) 
yasvor Canadavbimited 220 teks © ns wee wena ns oA RID RSTO) 
FlytecrElectromiCsALtdy hw es cic cme oe Pee ond ASOT Shree (4) 
PACCMLimited See Fw coe ec ce OL ORIEN JAR Hao YH) ostor: 19.75(1) 
RAVE Wbimitéer Ae OY es cls ke ow en » GORE Zoe aisinsen ie 19.75(1) 
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(AC. Limited (4-1/2% Cul Pr) 2. . 109 wo POR ey.onl sentient 69.00(2) 
WAG. Limitée (4-1/2% Com. Priv’) Cae. Sete) ond sitetiiocamet 69.00(2) 
LA.C Limited. (5-3/4% CusPr.)). 2. £2 EBV h yd aitetiingo et 23.00(1) 
A.C. Wimitée. (5-3/4% Cum. Priv) >. . PY eer) on! etait 23.00(1) 
HEAR Ge Toimited: (WE) a x ofa e aot oe ae eels ees es COREE, PERU ERS 8.00(1) 
AIC: Limitée.(Wt)) a nega? tnanigaisve! lev 8.00(1) 
Thes International Ltd... ......... fii ene to sigudriaiCl sions: 25(2) 
Ibsen Cobalt Silver Manes itd) >... ... . .ieminere2 gainer inisnaw, (4) 
Ice Station Resources Ltd. . .. . oat) 16. Boveoqm:? imoniesynl: (ero: 21(1) 
[deal Bay Explorations Ltd. . . sae) wh tromeassnrs sh sions Sisise 11(3) 
Imasco Limited’... . 5... cea oe ee 8. ORR IORTION e10lOMi le 20.00(1) 
limiasco Limitée. .... A. J). forum t nomemeqm 2M. elavbot le 20.00(1) 
Imasco Limited (6% Cu.(Br:).) ett ae egy) Bt etsubeort, ier 4.60(2) 
Imasco Limitée (6% Cum. Priv.) .--.:....... Bit exyiozsa iar 4.60(2) 
Imperial General Properties-Limited >.>. 22 2 2. Siete 7 1 ene Ie 4.50(1) 
Imperial’ General’ Properties: Limited (Wt)) . 2.22: 22 0s oolls Coes 1.00(2) 
Imperial Life Assurance/€o: of Canada... 2.7. 2 = =. -UaNiii nk. a 137.00(2) 
Compagnie Canadienne d’Assurance sur la Vie-l’"Impériale ...... . 137.00(2) 
Imperial Marine Industries Ibtd. .. 2.257 ..5. 2 2 Cr) shriek 1.05(1) 
mperiall Marine Industries Ltd. (A. Wt), ..2 2. 2 > 039. )-Sehttn i tetans: 16(1) 
Imperial Metals and Power Ltd......=..... > Ba! getneen esac 23(1) 
Imperial Metals and Power Ilid.\(Wt.))... .. . . . Ge eonnvt Set aisosee, (4) 
Imperial Oil Limited’ 3... .0..225..2. . Pees erie esiis0@) 
Income Disability & Reinsurance Co. of Canada .... 2... 0.004 6.00(2) 
Income du Canada Cie d’Invalidité et de Réassurance ........... 6.00(2) 
Income Disability & Reinsurance Co. of Canada (Wt.). 2... ..0.2.00. 58(2) 
Income du Canada Cie d’Invalidité et de Réassurance (Wt.). 2... ...00. 58(2) 
Indal ‘Canada Limited’... ..2 0.042.522.) Dee eansionyt Yeast 2 8.38(2) 
Independent Mining “Corp. Ltd) ...... 2. : Bie eae SRI WOReY. meh O1(3) 
IndextMines,Limitedes. . oa Se She ees 2S Se Eee eee ee 1.40(2) 
Indian Mountain Metal Mines Ltd............ . + Sh aera. watieis 49(2) 
indusminsLimitedsece sta Sek s eee nee ee eee ee coe ee eee 9.75(1) 
Mndusminimitée: 2h eee ek Rt, SE Be Seer 9.75(1) 
imdustrial Adhesives Limited) ©2552 5. 2... 4: 2 Sed Series, 13.38(1) 
Industrial Growth Management Limited ........ 202. 2.00.0 .3.75(1) 
Industmal Life Insurance ‘Company, The: .:... . -Deninit Gio? wees: (4) 
L’Industrielle Compagnie d’Assurance sur la Vie... 2... ..0.. 0.2002. (4) 
Ingersoll Machine & Tool Company Limited (4% Cu. Pr.) ........0.. (4) 
Inglis Co, Ltd, Johny 22 s<... «2. 2 0 Ac Rebar que? tess 9.50(1) 
Initiative New Exploration Lid! .2 .. 1. 2 SO betin quoi aes 2.25(1) 
Inland,'Chemurcalsi€anadaihid,. 2.5.2.2... See espe moves05(2) 
Inland, Copper. Ltd... 2.22.22... .Ri 2D, eae aoikval onshes 23(1) 
inland? Natural) Gas: Cos Ltd. 2.5 Soh 24 oe 2S 22 Se REO Sen 13.00(1) 
Inland! Natural, Gas.Co. Ltd; (5% CuPr)!.. . NOReswane gaint Bee 14.50(1) 
InéPlace Electronics Mimited ....22.2.:.23.-.- - Se madbort ipeoto: 35(1) 
Im-Place Electronics Limited (7% Cy Pr). 2 >: : = . Dhaai sear ashe: (4) 
Inqua Resources, Utd. =. 2.) 2.00.2... <i scammer sep pentos0() 
Integrated Wood Products, Ltd. ...:. .. :te) soils en, no5i8502) 
InterCity’ Gas, Limited)™ . 05. Shao £2. 2 2 ORE Roe Metie ns! 6.75(1) 
Inter-City Gas Limited (6-1/2% CusAr2nd Pr) siie5 nie pe & 16.50(1) 
InterCity, Gas: limited’ (B. 2nd Pry |.) > Deemieaciieesh aver 19.50(2) 
Inter-City, Gas: Limited! (Wt). .... 5.4... . Mebneheminss Awel? 2.90(1) 
Inter-City (Gas. Limited((971Wt)) <2 225222 22 SRP ene Peers BIBS) 
Inter-City, Manufacturing Ibtd) (CLA). 2 2 5.22 2) Bea era: (4) 
Interior Breweries Limited’) 25. 222.525.5225 22 bh) aan WeII852) 
Intermetco Ltd: Eee oe es 2 2 LE venga eat Get 2.30(1) 
International Atlas Development & Exploration Ltd. .............. 19(2) 
International) Bibis Tin. Mines Ltdviml.d. smaiesdil 2 2noneinleet) wiehio: 08(1) 
International Bond and Equity Corporation Ltd. ............... 1.40(2) 
International Bond and Equity Corporation Ltd. (Cl. A.)......0... 1:22(2) 
International Bond and Equity Corporation Ltd. (Wt) .......0..0.. 16(3) 
International! Bormite MinesiLitd) ~ 22. J... .BAA 2emei as eroneo: 19(2) 
International Business Machines Corp... . 2.0.00... 0.00008 339.00(1) 
Intermational.\Copper Corp. Lid... 4. 7 Bi) ere: 2 ven robo: 16(3) 
International Halliwell Mines. Ltd. -_....... ot) el! hive) temeve21(1) 
International Hydrodynamics Company Ltd. ..............00% 1.20(1) 
International Hydrodynamics Company Ltd. (B. Wt.)...........00.. (4) 
International Hydrodynamics Company Ltd. (Rt.) .. 2... 0.000.000. (4) 
International Kenville Gold Mines Ltd. .......... i] quai) note 10(2) 
Intemational Land Corporation Lid. ... . . Wt sae) olfinenisiVt eiee 5.75(1) 
International Mariner Resources Ltd...) oO.tacinecleyet) snus Sl back 66(1) 
International Mariner Resources Ltd. (C. Wt.) ... 20.0020 ee 19(1) 
International Minerals & Chemical Corp. (Canada) Ltd. ......... 16.88(2) 
International Mogul Mines Lid. .....2. 5... 02. DS) 200iM ouch 7.40(1) 
Intemational Nickel Co. of Canada Ltd........ . . i. sani. worel182i63(1) 
International Norvalie Mines Ltd............ Sstkes.| sagqo oleinen 06(2) 
Intemational/Obaska Minestifd. ............... .8N) doloeuinen 28(2) 
Intemational. Paper-Co. 2... sc. sae ss oh) con wielmunie otinet. (4) 
International Space Modules Ltd. (Cl. B.). 2.2... 02. eu ve een ees 90(1) 
International.Systcoms. Ltd... . 9. .2. s. 0.0... all @hieuhal ye 57(1) 
International Utilities Corporation... 2.2... 0. ee ee 42.75(1) 
International Utilities Corporation (Gy Ans@viizevul shen ).& niethveh 49.75(2) 
International Utilities Corporation ($1.32 Cu. Cv. Pr.) oe... eee ee (4) 


Schedule VII — Publicly-Traded Shares or Securities 


Intemational. Visual iSystems,Ltd..................... bid pe. paint. ted 1.25(1) 
international) Visual. Systems; Ltd! (Wt.) ..,.........hid.07} sniniM, jesudbov. 40(2) 
InterplexyS PA wndustries: Ltd. (icd.,..... hatte. amaitimolaxd eheneD-x0v. 60(1) 
InterpoolInternational. Ltd.,............... .bid aaniM blood stinkwollay. 20.00(1) 
TRE PPLOVINCLAL ANS cos ye yeneacavies vee asus ude wees vv se es CANE J lage rea 1.35(1) 
Inter-Provincial Diversified Holdings Limited ....... 00.000... 3.25(1) 
Interprovinolali\Pipe Line.Go. oo... sce. seco verenoveseae LL eae isnot 30.63(1) 
interprovincial Pipe dLine.Co. (Wt.),...........,. betiegid .datmolax aa. 14.50(1) 
Interprovincial Steel.& Pipe! Corp, Ltd.“..{9).028 w0e% Anowed wowed: 7.63(1) 
Interprovincial Steel & Pipe Corp. Ltd. ($1.20 Cu. Cv. Pr.) 2. 0... 23.75(2) 
inter-Rock. Oil! Co. of Canada(Limited14 © |.) .oD rsqe5. Arswe® ave Joely 15(2) 
Inter-Tech Development & Resources Ltd. . 2... 00 0 ee bee. 80(2) 
Investment Foundation Ltd. | iyi... 0... BONEN Jee Hens 41.50(3) 
investors;Group) Mhe toh. Mines At. ........ £8) batimid rteub-nesl: 7.75(1) 
Investors:Group} The (CliIA)incsd tuk... 1.4) aaticoid aaiaul-ngel: 7.75(1) 
investorsyGroup; the (6%: CuyCv. Pr) .betiintt. VT sidsD satnu-ne 21.00(1) 
imvicta Explorations: Ltd.ja@ .Av wh). 20). beatin. VT aldo? aanub-nasinets 08(3) 
fotiaresSmelters Limited (4... 8.08 0WAd.. 0... Helin Jabseidl nsilion: 1.40(1) 
LOS 4 limited Lake. Goll. Mines Lid..(29 st8) bedinid dobsol fl asimov (4) 
inish\Copper. Mines std tld . Mise Lid occ coc gous ous. dbl eon. anvelsben 07(2) 
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London Life Compagnie d’Assurance-Vie.. ). 0000 68.50(2) 
London Pride:Silver, Mines) std... ccs csreoetvesces Dit ond, beatae. 09(1) 
fhone*GreekaMinesWitd 4s ove. dat.ewsaeacetachs sa chun>vcthd Sor ase) eer 50(2) 
Lord Simcoe Hotel Ltda (El... A:) -....2...... CIM). Bi zaP lanise barledts!. (4) 
LormpEXplorationswWetd), <iysceucttatecudbekas eos venwadecrs<cncec Pte Colt. cadae 21(2) 
omex, Mining;Corporation Lid: ....................0t.1. fama. onbinO s 6.80(1) 
ost Riven Mining! Corps Ltd). 0.0.25. .eeccet serv sess on DLL ROU BeOS 3.85(1) 
Pouanna.GoldiMineS Ltd. viii.c.c..ctecnceend cseseee. seen DbleeaRuM, sone. gon. 05(2) 
eouisbours MINES TTA ose seer ve cess ort ecweacenn te Ohd fn) UL beaded e (4) 
Louisiana) and’ & Exploration: Co. _....5.2....+-yoec-eees+.2 att San sud al (4) 
Louvicourt:Goldfield Corp. -.....-2..-2...5.2+... GA. JO) botlAs, onl, nadine 11(2) 
Lower Valley, Mines Titd..:.....6....re-.c00e 000 HMIMeoWl A peod pide. 12(2) 
bhekyssthike Mines Limited! <...2.5-i.....::.0-s.1... DONO) BASHA to-asens. 13(2) 
Lundor:Mines Ltda... 2. .ccecccse.s «Bh 0D. ani hideld &. rovli2. zieng: 55(1) 
IiikonmRedieakesMines Ltd)... csavs ee leacesssceve ened She ZUR -errohrerad (4) 
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Lynbar Mining Corp: Lid. ©.0.................biamauge teary Ianogeoiadit 10(3) 
Lyndhurst Mining Co. Ltd... 7.2... 0). Sid-aniverave teparyY Isdonaieait 02(3) 
Lynx-Canada Explorations Limited ........ tit esrieshnd A 2. x5i@ 1.35(2) 
Lynx Yellowknife Gold Mines Ltd. ................b1.1 lenouiemeinl loagrit 04(1) 
Re yttom VitineralMamited ev. sce ye. s-meyeme arlene meinclwe ae wes? waist I 1.30(1) 
MacAndrews Red Lake Gold Mines: Ltdienition! boitierowitl. iaionivosd-seiil. (4) 
MacDonald’ Mines Ltd. .... .....6... 5206.0 eecaya-ees oO SOF Sat Iaronivinqsaitl 08(1) 
Macl.an Exploration. Limited! ..............11W2 .@2.amit sai Isiosivonquain 63(1) 
MacLaren Power:& Paper Co. (Cl..A.)it qua eqiS %.loste isionivos 15.00(2) 
MacLaren Power'&PaperCof(ClZB.jut eek agit Bisse isiontvoz 16.00(2) 
MacLaren Power.& Paper Co. (1%. Priaitinnt. ebsae. to..09 NO oes esaalt 50(2) 
Maclean-Hunter Limited .......... 221 ssoumash.& imeriqolevetl dost 8.75(1) 
Maclean-Hunter Limitée .................0..0. .b84 soitebauod sinensis 8.75(1) 
Maclean-Hunter’ Limited (Bi) -. ...0<. oc ceca es ve se wenn ae ac en SEL, ABOU) 2703722 9.50(2) 
Maclean-Hunter Limitée (B.)) ...1.............CA 19) sah com roses 9.50(2) 
Maclean-Hunter Cable TV Limited\: 429. v3.12) ate) acl. foi eos 8.00(1) 
Maclean-Hunter Cable TV Limited (7% Cu. A. Pr.) 2.5. 2c. 18.62(1) 
Macmullan, Bloedel. Limited aie 2 Aus fy. Visi caeRini tl eistlatie & 25.50(1) 
Macmillan Bloedel Limited(3%. Pr). 0.2.5.0 ccs cee ee ee sees DAUD: 47(3) 
Madeleine.Mines: Lidive. fib. 1... eke asc tae aes 0) BRM sao? 2.54(1) 
Mees Mines Madeleme sitesi coi <. cd eive veces ane acl nate ae ee 2.54(1) 
IVa Vets oS See Pe Atk ID oa sine ac.cicals aes tL 6.50(2) 
Madison :Oils Tata yng. cabin coke eins wo ae'as ot av'at’os at bones SOSEe SEMEN Ud Been ERe 12(2) 
Madsen Red Lake GoldsMines Ltd. .. .2.(bit. sanisaZ.& end oan 60(1) 
Magadyne Industries Limited (6.4.00. .0s. 0k oD tetisoist iow 1.25(2) 
Magna Electronics. Corp. Ltd. <.4.... ai sieimetl stousd ob singequies 4.05(1) 
Magna Electronics. Corp: Lid) (6=1/2%: CuPr)) so. Aes... DEE WOT eee. (4) 
Masnasonic, Canada Tutde nye seme comsns es 0s ec nceenriaracinsucecaee eon BONS oes 8.00(1) 
Magnetics International Ltds 0.0... 2... ceca cue ve eens Ded BORE TOV HUE 80(1) 
MBonuim. Bund pet, bose eiscincwcncad acres dows ke weve tows Oe POD eR L ee 23.38(3) 
NMacomay Mines tdi. Jetetds Gidls xz. ce <a leciad singe be! as meipo) os mclaren LEE ee 04(1) 
Maher Shoes: Limited ......4..0...0...-sc0cs.eve0e oft 1D: EO einen. 20.25(2) 
Maher ‘Shoes: Limited! (Pri). ...c.c.. <¢secccascesvone aod DMINS 2areeubote 8.00(1) 
Main Oka Mining Corp: ......(3%.42 .0.@?S\i-3) batted! garienbal Bae (4) 
Majestic Explorations Ltd... 00.0...) cesses DOA 2ortieubal. osevll. (4) 
Major Holdings. & Development Lid. .......... .2hiei./. ase! 2smieubal- 1.60(1) 
Malartic Goldfields (Quebec) Ltd. -...0.04..9.40.......bakicit asmenbal GW. 55(2) 
Malartic Hygrade Gold Mines. Ltd. ...:........ Gulls. PeoniM eqqe:) jog. 2.25(1) 
Mandarin: Mines) Ltdes.. 0.05. cc cou. -sincanujecee note es weaves Co) EME SoEe Sete 16(2) 
M. &.M:. Porcupine Gold Mines Ltd. .... ..........b)J..q@102) aaiaiid audank 08(3) 
Maneast, Uranium (Comp. Wtde 1.21 cabsacacse nae naceoress a SOUS ROH Ale O1(3) 
Manhattan Continental Development Corporation ...... 6.00.0. 200. 31(2) 
Manitou-Barvue Mines Ltd... .............cce00 00s tL) eon Sie elledt 33(2) 
Manix Mining: Co). Ltd... ak. ees... ti 20 sonaee. olidud sasehart 20(1) 
Manoka Mining &, Smelting Co. Ltd. .................... bhi gniniM fecinne. (4) 
Manor ‘Mines Ltd: 05.3008 ch hee ides ee srcoureonsee es Da! 2300) brelengli: (4) 
Manterre; Gold! Mines Ltd)... .....2.-s:.seseos:-0 01 ref OO SR VOR aerde 01(3) 
Maple Leaf Gardens) Ltdi%.........c.0....-0.->.. DOS, enonerolaen 5 30.50(1) 
Maple Leaf Mills Limited ...............0.......... Seem enousolaze 3 15.50(1) 
Ees Moulins Maple Leaf Limitée.......>............biJ.enoiterelqxd. 15.50(1) 
Maple Leaf Mills: Limited (5-1/2% B. Pr.) .............. obit 2usrolend. 70.00(1) 
Les Moulins Maple Leaf Limitée (5-1/2% Cat. B. Priv.) : J... 0.2. 70.00(1) 
Maple Leaf Mines Ltd) o.c0.05 c...20scces cent eoeeec ss a sd epodisiniqed ave 13(2) 
Maracambeau Mines Ltd. ..... Micha kh wo cin oleh anes Se ee 07(1) 
Mara Lake Mines Ltd. ..........0...0..0.0... . OLD zoniMrauidiil eded Gen 09(3) 
Marchant Mining: Co. Witd) i .ouc<-.c.. 5. + ssesauur sense oee ee. . Die San bee ee 60(1) 
Marche! Union Inc ie ea Al ace eR eee 3.60(2) 
Mareast Explorations Ltd) 2. 2..). 0... sees cyeceeeee-s-e on bthd 29M estore, (4) 
Margaret Red Lake Mines (1940). Ltd!.. ..... Iit.esniM. boisbiloene? yar. (4) 
Maria: Mining, Corp. Wtdsc...5 post esta hk ammeteye ySA-nozedehly. (4) 
Marigot Investments: Ltdi. 0. .o.seu-uss. )-1e,.20 2D ear: blow) ahem 25(2) 
Mariner Mines Limited! (B. Wt.) ....................... 9&2 -.bid dul. yosAsule (4) 
Maritime Electric Co:,Ltd:..:,... 499 Jel. Ano) a80) sit bit duld. 27.00(1) 
Maritime Telegraph & Telephone(@o, Lids) WO.).0) ede bn Auld 22.13(1) 
Maritime Telegraph & Telephone Co. Ltd. (7% Cu. Pr.) 2) (4) 
Markborough Properties Ltd. (04.2... ....0.....+ »-s.. HO@UHOL SB maze 5.38(1) 
Markborough Propenties! Ltd. (Wit.).....4..00...011..-bid eantlv. sodeuQteile. 70(1) 
Marlex Enviro-Systems & Resources Ltd... ee eb on 24(2) 
Marshall Boston Iron Mines Ltd.i¥fs st sunsenA.to 2touberd ssqeaul vile 26(1) 
Marshall Creek. Copper€o: Ltd)... ......+...0+e.00-.+.-.nfthd zone lmbene 07(1) 
Martin-Bird Gold Mines Ttd) )s).cyec.see cueeeeseaesee-.s-2-2.-DOMMENT desea! 01) 
Martin-McNeely Mines Ltd)... 0. 2n...... bid zen asqqe® taut 07(1) 
Marvall, Mines’ Ltd). é...ccuucsas ust. oe aaa bloDanoineG vdevenl 35(1) 
Mines: Marval Ltée ab sca. «cass sinactssvgncncwecdianss eseseniesalendp. DRE RIE 35(1) 
Marvéens Ltd.(CLAy):.s.<. ct tetdtlesensevee cece of SAA) OLE eine, (4) 
Massey-Ferguson Limited .................-- DLJ nolmoelasa Sh aninibl. 11.63(1) 
Massval Mines. Limited )...28.c..0:..c.ceece0sseee-e-0o72+, 1.1.00 aan asmiate 07(3) 
Master Metal Corp. Mining: Ltdh. ...03..éc0ceccesscss 0 pb eowadest tauis2 55(2) 
Mastermet. Cobalt Mines Ltd: .....4...:.............--..... .bi) eaotuo25. Ont, 15 

Matachewan Consolidated Mines Ltd. .......... baleou ts wollen d oles 07(2) 
Mate Yellowknife Gold Mines Limited ........0.. 0002521000. 05(3) 
Matrix Exploration Limited... 9. ..A.dee.:....b11 yosqmoD.1wie. bea 23(3) 
Mattagami Lake Mines Ietds.-. sa ae ene eal arene lavatl.o 27.88(1) 
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Matt‘ Berry Mines Ltd, -.-...-.6. sek ecsstees tess eeneeens +, sm pISeHO (easig 09(3) 
Maverick Mines &Oils. Limited ..-...............-.bstigtit esq ii [sali 12(2) 
Maverick 'Mountain'Resources. Ltd... -.-.+.c0.-.+.000e 0. ee. +t Aa eda 20(2) 
Mayorun? Minestitden Sang, Ll, sree von eso, De ROM) lado Gil 10(2) 
Maycor Mines Ltd. ....-.....-.-...+... bata angmmaoloved] Dy gniniM, sopeih 05(3) 
Mayfair’Molly Mines" Ltd’). feo... oth gempaloned 29a. dt 06(3) 
Maytield*Explorations' Ltd... -.-.-.<..0.scesese cesses Dh, abpqBD. Honey 14(1) 
Maylac' Gold’ Mines Ltd... ..-.-.-.-.-.0.-.s.s.e.0.005. Dd Bi Be zomM. aldo¥h (4) 
MeAdam Mining’ Corp! Ltd-)en Woon Pk... sbaE aan gpgapl: 41(1) 
Me@arthy: Milling'Co.Btds(Cl.-A.). ..... bi. nolimiomio2 inandeaval nicola) (4) 
MeCarthy Milling? Cos Mtds(CL..B.). «...-..<s0.+.e:-se02. 1 hd 290M bagiolt, (4) 
MeCoy'Lake' Mines) Limited’ ..........-...-... bi. zeniM flop smpAney: (4) 
Bes*Mines-du. bac McCoy Wimitée........-...-...........-.- Did. 2sniM, eobRiow | (4) 
Mc@uaig Red’ Lake Gold-Mines. Ltd.............-.+...-...-.-b.zent, abasioh 02(3) 
MeFinleyRed Lake..Gold'Mines Ltd. %~.........-...-... db) 298i) Bhapdiny 05(3) 
Meintyre-Porcupine Mines Ltd.) 9-).)00.-,..-.-.-.-... belied gaily oy 74,75(1) 
MeWanghlinvAssociates Wid. .'S.-B. «...<.0.00600s408.-.500. 5. + 2 tO LO 4 13.00(1) 
Melaughlin- Associates -Ltd!}S..Bi (Wt)) +...-.-.-.....-.-. .Bhd zanil vahas30(1) 
MeManus Red Uake:Gold Mines Ltdiv, -1.!.....-......iL eauleelaxd xaliiok 01(3) 
MeMarmac ‘Red ake\Gold Mines Ltd. ......-.....-..... bi 2sizizdbal gibipy 01(3) 
MeVittié. Graham Mining. Co, Ltd. ..-...-...-.-...-.-.optinu esqmyaees 79 1.55(2) 
Medipack Corp Lid.".9ue ey leat Laey.).......... berinid, 2s dea 1.45(1) 
Melchers’/Distilleries! Limited iw). Aid... - esos 5. - +... DI ean & 11.00(2) 
Bes *DistilleriesMelchets Dtéewiiy) 2.40, ..05, 4,.) a0 by bil ssqqeD tag 11.00(2) 
Melton'RealBstate td). oF aCe. 2.0, 4 ))..2..... il 2eniiviteqqoa? sup 1.60(1) 
Melton:Real Estate Ltd: (A. Wt:)-...0.0.5..4.0.5.+. Dati esqiM, gemesgroy 48(2) 
Menorah) Mines tds htt ca cess cee es wees bese tees tees. sie, 250M ABATIOF 11(1) 
Mentor Exploration & Development Co. Ltd. ..0-) 2.).08 0% (opp ho, 60(2) 
MEPC Canadian.Properties. Ltd. ...... .O)4 ousaig.d boast pqopema i 7.38(1) 
MEPC Canadian Properties Ltd. (6% Cu. A Pr.) oi. 20 vob eie., 18.88(1) 
MBEPC@ Canadian'Properties. Ltd. (Wt.)..-.-. .q993 Wew7aes) nrofoms, d) 2.40(1) 
MEPC Canadian Properties btdv (Ri)'....6.-...5...0.050.5 4d 2onM, nodal) (4) 
Metcuria- Industries! limited «.....-...-.-.-.6+..-.- It UO meibens? dno} 80(1) 
Mercury Explorations Limited... (101 4/2. PA\!-0) Qi 200 msthens) ipipy 10(2) 
Merged Mining: Enterprises Ltd. ......-...-...-. Olt 2onlM mpgneblo) dnp 15(3) 
Meridian Mining & Exploration Co: Ltdi. ) eo ee. 58(3) 
Merland Explorations Limited’. ..-.........-.-.0lt esaderelqad va, 1 soy 75(1) 
Meta Uranitim ! Mines Ltd. <0. .+.<c0.s.0.s.8ce. ss i Zon, saane,) molhoy 11(1) 
Meteor*Mining Company: Limited -01.! .neuqroqm? mC sng & madnoy 04(1) 
Metropolitan’ Stores ‘of Canada Ltd.!i1 cougiomoy age laine me 15.38(1) 
Metropolitan Stores of Canada Ltd. ($1.30 Cu. 1967 Pr.) 22... 00. 19.50(2) 
Metropolitan Stores of Canada Ltd. (6-1/2% Cu. 1961 Pr.) 2... 00. 18.50(2) 
Metropolitan’! Trust Company, The .p!1.clouioqio> anv. Jenga, 6 ine 18.75(2) 
Metropolitan !Trust.Company! The (Rt. noumeodie? 280 [sds imaciiwok 90(2) 
Mexican*Light’& Power Co. Limited ....-.-....... DJ. (97M 1a) oan! 6.82(3) 
Mexican Light & Power Co. Limited ($1.00 Cu. Pr.) 22. oe 11.38(2) 
Mextor Minerals Lidia 620 c0c-.s secre cress Oh aan, 2sngao mon mado 30(3) 
MGF Management. Ltd. (Cl A) 6... 20D con, 45aRlasmiont pans 1.95(1) 
Mica\Gompany-of Canada Ltd). °5-. 262-25. +s... ROTEL CLOM) IOe Oe (4) 
Microsystems: International. Ltd.....-.-.+.-...-.+. ht FON: SHORT aR 5.38(1) 
Microsystems International Ltd. (Wt.)-..... 00). 22 ee a 1.70(1) 
Cie International des Microsystemes Ltée (Wt.)). 2. 1.70(1) 
Midconm Oil'& Gas Limited 9) pido WA Jaane. 6b aes iOHS1 (1) 
Middle: Bay’Mines Lids. RAR 2 SPS\e£ BI QHORSlST MISE 01(3) 
MidépsaUndiistries*Ltd’... (0 J22..6. 02 SM fe), 0h, SIGS ATE 16(1) 
Mid Industries *& Explorations Ltd. 2.82 .205\0r tat, SOU | QO TTY 40(2) 
Midland Nickel’ @orp Mt ...eccce eer et ee eee LBM, OC AIO! 18(2) 
Midland ‘Petroleumis -Limited......+.-.<.s.0.:.2.050. +044 OD URAIQIQS, IRR ATIOR 06(1) 
Mid’Patepedia"Mines Ltd. \...)-/..-.0.0.0.e.e ee. DEUITI GORI, PORIAL OID 14(2) 
Midrim Mining. Cor Ltd ie iirc ee cesta tenes A SM RIO 12(1) 
Nid 2WesttIMines LA A tes on ck ce ascot h cher ceet tenets te tate OP TORE, DRS LION 05(2) 
Mija* Mines Limited 2ie0....+ sess cece et eee een eee It, AAO RII AS, QDOLETY 12(2) 
Miles. Red'Ihake "Mines Ltd. si)... 0.0 seen cee eee Hd, 2M, QUIRON 02(3) 
Milestone Exploration. Ltd.....-.........0.1.0.5.5. Bl. ROU SIQIQHS. AIDS TOM 08(3) 
Mill) City Petroleumis! Iitdy ¥. +... +. -...0.scsen enone ss Dhed, AOLIRIQIGAS, QUEM 2.06(1) 
Millerfields Silver Corp. Ltd, -.-.....-.00-6 29000) SS A0U4, 42d B82, REOPEN, (4) 
Milton! Brick ‘Company Ltd; ..<...-.0.07 .u. eb), Bid. eo CePA VY G85(1) 
Mindustrial Corporation Ltd..............-. eRe IO Ta 7.25(1) 
IE SGSIUNIBES Gs. sca cececrancecesecwenetenet eta tenetenenes Abed CORE JEQWATID 04(3) 
Mineral Exploration Corp. Ltd. . 2.2... ee ee RS me 12(3) 
Mineral Mountain Mining Co. Ltd.......-...-...<. 49021). SIIO doe 18(1) 
Mineral Resources International Ltd..........0. 0000.08.02 .35(2) 
Mires! Tberville Pit6en) 44... cc cece cece ence ee ede htt PAMOPI AR ATLA, AEE TOS (4) 
Minex Development Ltd.......0.0.5... 012% 0. 20 OE TO 10(2) 
Mini-Ore (Manes Ltd fey. ieee BD QIETOIQ IE BAN: Sa ae 03(2) 
Mirado. NickelMines Ltd. ........:.-.0.0.0. tee De 2QRINE REO RS ROE 02(3) 
MikoiUMiries Lids .t6.00o. ie... DI 02, TAO TRA BHQIE, BON 05(2) 
Miron Company Ltd. (CL\ A‘). 2 08 dee OT I UE 4.10(1) 
Compagnie Miron Ltée'(Cat.’A.).. oe 4.10(1) 
Mistango River Mines Ltd.) oe es 12(2) 
Mistassini Uranium Mines Ltd. ........ 66 8 2 es 10(2) 
Mitchell Co. Ltd., Robert (Cl. A.) 0 ce tet ee I, 11.50(1) 
Mitchell ‘Co; Ltd. ‘Robert (C1..B.) ......:.:. 5... SRN, A eI ta (4) 
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MLW! Worthington Limited ........+.....«....... bi) zomlepbal sso Inn 12.75(2) 
MLW! Worthington Limitée ..(.09 Jal .vQ. 3.0). bd gomeubal 2eoh. den 12:75(2) 
Mobilex Development Corporation Limited... 2. 000). 0 85(2) 
Mobil’Oil Corporation ..-.....-..0.4.0cs.e00esss. EL 2oMOH enlewM, len 51.25(2) 
Mopar Mines Ltd tainies. ails. LIL DM 29H gale, Junoiey (4) 
MohawkiIndustriésiLtdy ww)... ...4.-...-... MOlRIOMeD. musloyall, Isnoltsl 90(2) 
Mohawk: Industries. Ltd.. (6%. Cu. Cv. Pr.)..........-Wl.ztoulond pa2, leno, 1.95(2) 
Mohawk (Mines Ltd's. 100,..0.... (19.0 RSM), bid etoubor9, sae, levoigh 02(3) 
Mollie *MacMines* Ltd, ....+...+.s.eceencscoseseesinees hd OO lentT, Lagoney 09(2) 
Molson "Industries Btd/ (CIS AY) oh. oes. cs .s.so-en ce DY aM! odd 19.75(1) 
Wes Industries. Molson: Ltée (Gat. -A.)....-.....-........... .D4 slewaill.¢ 19.75(1) 
Molsonmiidustries Ltd). (GISB MS, JMG. nsec eens en OEM, 4 19.75(1) 
Lesindustries: Molson’ Ltée. (Cat. B.)........-... holeai.| espinse bao’ « 19.75(1) 
Molsoni.Industries tal (Gls). +26 i0.<c0ses0.e on .4 esas oeon see OIE cop soe (4) 
Léstindustties. Molson Ltée (Cat.C.) +.s...ecs.-s.eencereene Phd, Re ooh: (4) 
Molybdenite. Corp.. of Canada Limitéd .u.3.90)..b11..09 zanbonet.e nega: (4) 
Molymine Exploration Wtd® -.........+...-.40+.-.5.0.+. 081.00 anni beraay 10(1) 
Moly=Ore Mines Ltd. .....0.<..0.00.eeeeecs ss DUMNEL Jenonamainl 2<onesh 32(2) 
MonarchiGold' Mines Intd. ........-.....-...-bi I .congiolysa , gain Midesd 02(3) 
MonarchInvestments btde win L400 ......e.+0s.5. bid vondd. bisthyrA 23.38(3) 
Monarch Lite“Assurance \)................ bi) aiaamqoloys. palgigneA 28.00(2) 
La Compagnie d’Assurance-Vie Monarch. ...... 2... 20 00 2b, 28.00(2) 
Monarch!Metal-Mines. Ltd................ iJ 2eniM. asqag?.A bloP), ailendwot 07(2) 
Monénco. Btd? ie: ih, os ccs +s «Di, 2nonnialaxsl, brolbed.s 6.00(1) 
Moneta Porcupine Mines-Ltd) .! ....-........DL ani blot? supemelbil yar 60(2) 
Monpre Tron Mines-Ltdi\'..24.......... Dk) 0D srodqalel Aghwenusa. wo) (4) 
Monteaglei Minerals Ltd.....0)4l Shiai 2.2isigM squines) Aoiw20nd WoB5(1) 
Monterey ‘Petroleum'Corporation’»...00 04,).........0i.1 290 Joris wel 21(1) 
Mont-Laurier-Uranium! Mines Ltd. ...........bi eont, hopin Nodgmel wk 86(1) 
Montreal City & District Savings.Bank ............ .Qn1 mum daa 14.88(1) 
Banque d’Epargne de la Cité du District de Montréal... 2. 00.000. 14.88(1) 
Montreal! Refrigerating S& Storage Lids? ig yasqeme? NO. lenigniied wel. (4) 
Montreal. Trust Coron AAs ee Dd 2am, anidedl wine 18.13(1) 
Moore*Corpn Ltd ave Ah hal. Slee eens olhd AeUaloNES 23iVGG 38.00(1) 
Mooshia).Gold. Mines ‘Co. Ltdii-n 2.2 S/.....-bhd zon, amoG, edad wel 01(3) 
More. Mines/Mimited airs 2nd... DRL esamoesh agiensan( Hel 17(2) 
Moresby: Mines! Ltdi ce 2 AiS0s Abn 29niM, Joni noice. wer 15(2) 
MoroceoiMines Utd sv. 9is Wh nis. DLL noderolaxd. tol .16 1 yay 08(1) 
Morono"€opper! Mines "td. «2... 0+. scence obit aon oupaemniot. wel 21(2) 
Morse ‘Corporation Ltd.; Robt: (CL.AJiJ. 62 194709. wigs) brelhaug 14.00(1) 
Morse‘ Corporation Ltd), (RobeS(CIE Bis. 9.0 29705. & tdek! buslhauets000(1) 
Morse Corporation Ltd., Robt. (5-1/2% Cu. Cv. A. Prose.  n, 33.00(2) 
Morse Corporation Ltd., Robt. (5-1/2% Cu. Cv. B. Pr.) 22. 26. 2. 2 31.50(2) 
Motorcadé-Stores Limited $M. .........s-. 5... Oh BIO IsiQ6lQ. wok 25(2) 
Mount Jamie’Mines'.(Quebec) Limited. .............. ONL .29niM. ie. Dled w5k 1S(1) 
Les Mines du‘ Mont Jamie (Québec) Limitée...... i) zanivieuidlad wou 15(1) 
Mount Keno\Mines"Ltdoy. .48.. 5. s snes DT ao, Rnpaimall, wal 01(3) 
Mount ‘Pleasant. Mines: Ltd. ........-..-bit 2aqrMi Dio anigumod och wak25(2) 
Mount Royall Rice.Mills Ltd. «..s.2..0.+.5 sos ss es ton Dd cont Qoene ¥ 7.50(2) 
Mount Royal’ Rice.Mills Ltd. (6.80%. Cu..Pr.) ....-....O1J cant. nent 20.00(2) 
Mount Washington Copper. Co. Ltd. ..................-. Did 2amM eoenl wor 07(2) 
Mount Wright Iron'Mines Ltd. .........2..-.s.+.0.-..5. DIT 25MM moasl Woy 20(1) 
MPGInvestment. Corporation Limited..................-bi1 ayy sala § 4.20(2) 
MPG Investment Corporation Limited ($1.30 Cu. Pr.) 2. 2 oo, 15.00(1) 
IMSIN JIndGStties Ltd en wiy Qe). bie. cscs eserees seen, hE 200M bal 6.13(2) 
Mt.“Hyland Mines itd. .onet..........bi eon, sole baal nollsM. wor 17(3) 
MPS International Services Inc... .. +s. .1sesscsee seer eee tl ZU) lavish ywi300(1) 
Multi-Minerals Ltd. ....s.0.s.0.0 scr totes ere bd 02 SOIRUM, SxotsioM! wal 27(1) 
Multiple Access General Computer Corporation Limited... . 2.0... 1:25(1) 
Murgor Explorations Ltd. -..........-.......-0h4. 280M, (sauna jo, wor 09(2) 
Murky ‘Fault Metal Mines Ltd. ........-........... obit sant blo gnonwse50(Q) 
Murmac ‘LakevAthabasca Mines. Ltd...........-.....-..b)d.eoniv. cleaeet we702(3) 
Murphy Oi-Gor Lids «oc. css eects dR ese. caer, mojory 12.00(1) 
Murphy: Oil Co: Ltd) (5-3/4%'-Cu. Cv..A..Pr.) ... it zanii Isobysyied 31.00(1) 
Murrit ‘Photofax*Etd) =. 40. ..- cesses eee eee DOL GON, Jaoteyied. w3730(2) 
Murrit Photofax. Ltd, (Wt)... .-...- PY AnSingole1a,. 2onghiVord, Wak 40(2) 
Muscocho !Exploration Ltd. ~.............Dodimid sani asleedt gadouQ) wor 18(1) 
Miustanf (Mines td. Ni. cree sne ee seeeee ens 2OhS 240 blow bhoowbhad, wer 29(2) 
Mymar Mininf & Reduction.Ltd.......-...-.....+.+. Did. enonealqad. darwok26(2) 
My-Ritt Red Lake ‘Fold’Mines Ltd.......-...+.0.-.0.9. DIA. OYUGA TOIRISE, WORT! (4) 
Miyteque Mines: LimitedWit. HA. Sth cess ee ltd AQT UBT WORD: (4) 
Mytolon'.ChemicaltInc.. 2.0, ...............0h 2aniM, mala) Janoirne). w275(1) 
Mytolon’.Chemical! eni(Wt.) 220... .. OTR, eo0tUO2et! somgeinl, ¥ 1.00(3) 
Nabors! Drillitig Wimited «.......0i0 penis seen eaeenen es en oth ld AQOUMORL OR 10.00(2) 
Na-Churs ‘Intemational Limited ........-........0.:. -lh! aan Dbmmelen, 9 6.00(1) 
NadinalExplorations. Ltd is ...v.s ss... ee crck ese Dd 2ORIM, DOUQIMON, Woe 91(1) 
Naganta Mining & Development Co. Ltd... 2.0... 20h). No Wed 21(1) 
Naliannt Mines Ltd... i... es cee cece veneer eran er Dbel.0.) JQ, Lao. ie gee 20(1) 
Nasco Cobalt.SilversMines’Ltdu) of S\l-0)..bL.O0 taste dawioute Gaga O1(3) 
National Drug & Chemical Co. of Canada Ltd... 2 2. 2 6.00(1) 
National Drug & Chemical Co. of Canada Ltd. (Cu. Cv. Pry oo ee. 8.50(2) 
National Grocers Company Limited ($1.50 Cu. Pr)... 2 2. 2) 24.4403) 
National'Hees’Entetprises Ltd. ..........-.....ser esses olahd 2M Oded ladsBe75(1) 
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Sch. VII Income Tax Regulations 
National! Hees Industries Ltd) ................... bared qnianilnel” WY 2/0) Nickel Offsets Ltd... otc cace ye gentge eens vsugeute tetera eb Sees Sree tisk 14(3) 
National Hees Industries Ltd. (6% Cy. lst Pr.) . sipenit anenideaW vf. (4) Nickel Rim’ Mines Limited........°. ......... Seyi 2G sh send daizevely 10(1) 
National Nickel, Limited .........hotiaitd somoqi) insole. «altdely 17(1) Nicoba Mines. Ltd... 2. .....6 iets eve ue ball -eemeoss Sh. wiplageM dsisval, 02(3) 
National Nursing Homes Lid) 2c... eye cece seer ce yeas SIQPNOC Ge OY Sie 1.75(1) iNicolialeVimesulb tds man. yseaeeen fetes ne obid gondil mandy ala (4) 
NationalliNursineubiomes Ietd (Wt) cc. ce cee sey yee ee ys aude eerie ebay 35(2) INisson Mining & Development Limited... ................ bit gant ses 1.80(1) 
National) Petroleum Corporation... .... 6.2.1. 4:.2.2.- abla aereteyorl. ven: 2.35(1) INith River’ Petroleums Ltd...) 292.2 BR. 4... DLE-aaakM. viol sina 31(2) 
National Sea Products, itd... ........1a9 7D dD dea) bil aatieahel. AA: 9.50(1) Nitracell Canada Ltd. (. 2...<......5.+.6,2 602.03 ,0,9, 0 Blok BAGIEMOIRee- Dishes 30(1) 
NationaliSea Products, Ltd. (O=1/2% Cu. Pr) 5. S22 ,-.. Wid ise hee 3.25(2) Noble. Manes &, Oils! Ltd 2 ate ee cope eee pea vemos Se BORO, Digsont 1.15(1) 
Nationalalrust(Gowl td waenyectyen: cstv ces sae ire cea ys an ae ZLOB = 32.50(1) Nore RIMMER loo po oo oo Soo OOO r hiJ..eroD gal siebASR 03(2) 
Nation Take» Mines Ltd, (oie ce. voce eared IDE ha! eortenbal nodeks. (4) Noctin Investment Corporation Ltd. |. . 1.4. 1). 881.60 antiith yinwooh (4) 
Native dMineralsbtd, (ci. el. ene hy Se Sel foaled .2ortenel 2s. 03(1) Noland Mines Ltd)... 0.:22.5.0,. 0.0 eoeye 4 2 eel 1D. anil, vine ab (4) 
INAti ve Manes itd! cic dese acne eter tae ot EO BAL seneukel aaeioh 05(2) Nor-Acme'Gold: Mines Iitd, .........-....4....5,-betiee) age. soles! woe 18(1) 
Navco Food: Services Limited... 2... <1. ge) sald poeioM .conisubal eo. . (4) Noradco. Mines: Ltdis.0.. ss ..e e ae tien, yale se F-ub- genibinedle (4) 
Negon:MimessIbtds 2. ..tyaroynecentateac sera Ad wN END euariershart treason. (4) INoranda Mines: Ltdio 3 etc ee ew 2. lel Bardi block oda.f batt aise 32.75(1) 
Nello Mining Titds saci teense: oo CO. ell okleM 25 aube este (4) Norbaska Mines Ltd, . 4... 6.2... 0.-.3 ted eenth Siodoast bol. vsloidals 19(2) 
Nelson’s Laundties Co: itd. (6% Cu, Pedr. ebsrman) lo.) atisoes P2353) Norcan, Mines; Limited . ......0.62..+..+.....b8) vaai aniquswd-sinish 10(1) 
Nemrod Mining: Coy tds case cure ive eee oes oe bela SOM BIGHG AGL. GHanemel ens 18(2) Norco: Oil) ‘Corps. .0. 0% ies eases es: ye Ee hs, BR. eoseisoaeA eliene. 1.19(1) 
Neonex International imited) .(. so. e...0.s.0,0.0.s ee 4 Sob BOER IVE Gra 3.70(1) INordev. Mines’ Ltd. .occ3.0 65 0.0 (PS BS. DAT sateionasdé sides der 10(3) 
Nesbitt, Mining & Exploration Lid................... Dib send) ilo) .coreaet 25(3) Nordex Explosives, Iktd............. <)... di asatl bioe-casd. bot auneM spe 50(1) 
New.-Amntfield! Mines Ltd. ....2 0005 6 cee ws 2 L RInSIeeY Ee) aetBAGh - (4) Nordic Industries. Ltd: ............ +... bh) wae bloD- ela) be semmciol 18(2) 
News Associated! Developments Lid. .. ....-..-.-.. SoueIineA stick seater (4) Norex Resources. Limited)................... d3 oo) .eauiM ooetegt)-aunvow 20(2) 
New, Athona Mines Ltd. ............ ds:aneM oh /-ssneeiasd. & suimEanoio 3. 10(2) Norsold) Mines! Limited oe. oc ckcsy-coys syste geen use ROL Pe Res OEY 03(2) 
Newbaska Gold & Copper Mines Ltd... ... ...... tub cageihl teil etossstetd « (4) Norlex Mines Ltd... 0. ose teeny outset Delerbl asireliisiGl 2teisigly 26(1) 
News Bedford Explorationseltd se. lie cop) tenia soo tassios bok Ses oemeRny 09(2) Normont Copper Ltd. ....je0 niee oo.) on toeraroleMcorraligatth 2sde (4) 
New Bidlamaque Gold’Mines Lid. ......... . .. bil zscilt Gragiwiod atenera. (4) Worque: Copper Mines; Mtdiw. ..2..,: «s,s nwete a obhd Stated dees otis (4) 
New Brunswick Telephone, Co: Lid. .\...,....... . .. ,at anki Heal se 14.63(1) Norseman Manes Limited... 0). .-.0.+ «ntl Ae) bad arated Jes aotiel 80(1) 
New Brunswick Uranium Metals & Mining Ltd... ...........2. 2.90(1) INorthamsMines Ltd) ©. is. ie. ft es Ae wo bl aan istonsl 15(1) 
New ,Calumet/Mines: Ltd). <0.) ....0.....s AOUBIOS He Maat erally 20(1) North American Asbestos Co: ltd .¢ 3 tagnieciovetl 2h. aoliewlase-reinele 04(2) 
New ‘Campbell Island Mimes,Ltd........... Sik sani’é troinincs. taba danene - (4) North American I:and & Leisure Ltd. ...... .tid seine) asia? DSBME (4) 
New.Ginch Uranium. Lid. ........:.. dané.zanivee. torial. 4% iho. eens 19(2) North American Rare Metals Jstdi, 1; 3.934) td asimedord. neihen) Daas 18(1) 
Newconex, Holdings LtdiaatncM ab istiviGl ub {0 alvch. stewed b sue 4.70(2) North American Rockwell Corp, ......(./4) id asinsoost. neha o 29.00(3) 
New Continental Oil Company of Canada Limited .........00.... 69(1) Northeal Mines; Ltds........5....,..-.0. Leabad seisqost. nathane? DIAN 41(1) 
New) Cronin’ Babine Mines: Ltd... 2.5 sc. .scs.-ueevss seus RRA eran Ds 06(1) North, Canadian Oils Ltd... ..... 0... 0s..4.....c0.. betta sendeubal shine 5.50(1) 
New iDavaestPetroleums Ictds.. yf... +. (ars uctuo seen se Geen ann OO 06(1) North Canadian Oils Ltd. (S-1/2% Cu. Pr.) . .hetine tt erolieacies dd vnis8800Q) 
New, Disby Dome Mines Wid). 2 02...<.5.+.:.+.1bhel oO) eaten Tani: Ginteenc by 04(3) North Coldstream Mines Ltd) ....... ....... .t4 seeheasiel ange baer: 48(1) 
New DimensionsResounceshtd:< -. 2.5). ).0. .ueues ess) ne SPT RE ete Se) North Continental Oil & Gas Corporation Ltd... 2... 2. 2 en 02(1) 
New Dominion, Nickel Mines Ltd) ...0 0. ss...c:.-.+ 20-00 - eel ea yee 02(3) North D’Arcy Explorations Ltd. .....,. ......... beutteat Lenovmolesd: bushel 20(2) 
New Fan, Northiexploration Ltd... 6.2.2.2 s,s. so oiled Ser Concer 04(3) Northem @anada: Mines td... oo. wa... .>: 40,0) DE ROMA HOTU ish 49(1) 
New, Formaque, Mines, Ltd... 2 2.2.-.0.e.e.e.0. A Wer) sere once 04(2) Northern & Central Gas Corporation Ltd. )..:2).).ceqnaod). aes ds 14.00(1) 
Newfoundland Light & Power Co: Lids. 0) ide, bid noneiecin ® < 12.25(1) Northern & Central Gas Corporation Ltd. ($1.06 Cu. Cv. Pr.). ..... 22.00(2) 
Newfoundland Light & Power Co. Ltd. (5-1/2% Cu. A. Pr.) . 2... 000. (4) Northern & Central Gas Corporation Ltd. ($1.50 Cu. Cy. Pr.). ..... 28.75(1) 
New) Forty; Four Minestbtdk, ec) athe) ade! .. bi.) cosmacte a sacld « (4) Northern & Central Gas Corporation Ltd. ($2.60 Cu. Ist Pr.) . .. ....37.25(2) 
New Gateway, Oils, & MineralsoLtd) sef\1.4) .jdee . bt.) amnewmie? satel 11(2) Northern & Central Gas Corporation Ltd. ($2.70 CusPr.) 2... 5.00% 37.00(2) 
New Glacier Explorers utd) oo o0.c.+.s.c.2esas ys asses) DOULOICL Goleta obanseie ly 05(1) Northern & Central Gas Corporation Ltd. (Wt.) 2.6.0. 000 pbs 5.50(1) 
New Gold Star: Mines: Ltd! .......:...:..b5tierit (oedenG)snoaiht, simiek told - (4) Northern, Coal Mines Lids... 7... 2). Sale) ..cO 190d se tdukl cess 12(3) 
New Goldvue, Mines Ltd. ..-...sasient_t Mosk) stra qnaM .ub.zonibt 22, 06(1) Northern Gem) Mining Coxp. td), £2) Setinsicl wel) sswod & sdald. aeainel 02(3) 
New HanncanagMineseltdy, ccc ooo.s,seousescretaoyuan ER BOE meee Neen (4) Northern Homestakes Mines itd. .-..-.........-.-.....-.-.HkE pele aoieek 24(1) 
New: Hope Porcupine Gold! Mines Lid: .......,. «Bid aeneli iatenest macnn: (4) Norther Homestakes Mines Ltd: (Rt)...... 1A. $9).bi) teemsenantd. ais 01(1) 
New HoscoMinesyLtd.y. cy. .ecs ees seueeeae ce cE SIM eonst lowodtinuely 62(1) Northem: Metals: Eimited <.5....,....-.-.-.-.... 1) Bean? Ro-vasemen- eos (4) 
New Indian, Mines: Ltd:.2.. <2 ¢794s08! SOUS AL bith ZIG cobst leyool Inuel 06(2) Northern, Nuclear Mines Ltd) .4...........-.. bid -teeadieneiel emeataveowiee (4) 
Newalnseo; MinesyTitd, sy. cues. bik OD) aaane)) nalamden Ys, tquels 40(1) Northem Quebec Explorers Wid’). 3. Gp) bil lemonerneinl-ematevecois 12(2) 
New Jason Mines Ltd). ccc .cccyecsceateeecasys sth) ee aor aden, peel 03(3) Northem, Tar; Chemical, & Wood Ltd! 2. venue: Rech eh Jnnosiessiol 3.25(1) 
New Kelore;:Mines utd. on500. 2.4.2. botioncl. aatswd) fenmdeaved- ce 05(2) Northern Yar, Chemical & Wood Ltd. (Cu..A. Pre) simid act & BO ae 17.00(2) 
New Lorie Mines. Lid) (et 3 G64 2). banal sailor) jnsmiasvat. ou 04(2) Northem) Telephone ltd) (5-1/2% Cu. A. Ust Pr.) .....bs-) sanikf-watl olbun (4) 
NewlundiMinesi td. cis cuci olen Bk degscaye ees ie, oxen andhch 2eraube ek 13(2) Northem) Telephone Ltd. (5-1/2%.Cu. B) Ist Pr.) /....b14 asienbal- seach (4) 
New) Mallen: Red ake: Minesitd. ....<.....,..s...-,- dsdoeaaiivs reali. ih 01(3) Northern Telephone Ltd. (5-1/2% Cu. C. Ist Pr.) nachos) ea noe 14,50(3) 
New. Marvell OilssLtdn.. i ii.es oie eo. oe eesiviae. lanoismeamt 2 EM nS North Expo Mines, Ltds,. 0. <cecc.+ sects deatacaeyeus DRT. 0D eeonbaelDEeie (4) 
New Metalore Mining ‘Co: idan vay. ues es Ot clones 45(2) Northgate Exploration Ltd... .........,......-..,-botie femuslored bask 4,70(1) 
New Miller Pipe Lines & Mining Exploration Ltd. .............4. 07(2) North Island) Mines: Limited 2). 47)..........-.- 2th asnebt arboreal bile 12(2) 
New Mount, Costigan Mines id (07.-J..01-.. «ya. Splat eet 16(1) Nosthland' Oils Ltd. ec vecetedegets Het sy deny oes Pa eeO DAR anes iy 82(1) 
Newnorth’GoldiMines Tutde oo -.s.:..e...-.- a eatihe delete sine eaauly 05(2) Northlandiitnist( Com. Say. cyst ont ercdccuswe utc oe eam ta Re eek (4) 
New? Pascalis Mines, Ibtd............-.....:.bt-L.zoniM coantleniA ote cemauh 20(3) Northlode: Explorations td! Qe.s ...,.:ce.-cocsere-e-es.: oe bSth@e gant) sii 16(1) 
News PictondUrantumy Mines Vtdt 0... ...2--.-0-ce ue, GR I) enn = (4) Northy Pacific Mines ulitd.ge,<.-c wapden dasa view SAT. sola Jahe a aaree 37(1) 
New Rotterdoal/Mines Lid), |. (94..A..v2 ud. SPNEne) tb OD. 8 wee 04) North Rock Explorations Iutdinuee s.r), .0 5) id moe voleser eaeaies 2.25(1) 
NewnPrvateen Mines Limited. o..svs.sve.-uens sca te) ApipraUele nls 19(2) Northville) Explorations Ltda esse ae ee eacalenisd i ae 06(3) 
New Providence Development, Co. .......... 5... 4/1 187 xpioiodt taut86(1) Northwest Canalask Nickel Mines Ltd. .... 0.5)... vlc snl 06(1) 
News@uebee Raglan) Mines) Limited’. ........... .t eimelewelaranees 6.90(1) North) Western Utilities Ltd. (4% Cu, Pr.)\.,..... dud. aqsenie? done a 54.00(2) 
NewsRedwoodiGoldsMines Utd)... ..---..).,-.cnes es. Dh ese tasleuhee (4) Northwest:Sports)bnterprises btda 3. i... .. sbi aanisome? lefnteub 6.00(1) 
Newnich Explorations hid... 1.0.6. ¢ae.2.:. . Did noloutad oh iniihd teeny 06(2) Northwest linus: Cows pany We, 05: oecasmudays.cgs Ahn eaetsbenihae (4) 
New:Senaton Rouyn, Ltda... cc. thd aonthd blot ads.2 bel nity 08(2) Northwest, EmstvCog(Pr te ntgte.-scayousk ibd OO eterna lerenthne (4) 
NewaTakumViines Ltd tig. congas esusty cp vows odes DETER. Banh oubenely 26(1) NorthwestyVenturesibimiteds,.. ...-......0.t oO anineve niniacel lesen 52(1) 
New. Weritonial) Uranium)|Mines: Ltd: .-...........-.-.. av) deans. aolately 11(1) North, Whitney MinesiQitds a... ....-.- tel -dunolteetesn) estos. lente (4) 
New Unisphere Resources Limited... ..... (3W) oal-lecisrcild. polars 42(2) Non: Wesiaicimulvesonrces) Iida... “ay ar Le SAP eet ene 18(2) 
Neivvan Resources Lids teins tee esc one Doth Baul mada 28(2) INor-West Kim: Resources Ltd. (B. Wt),..............b4.] aneppaniavetl vente (4) 
New, Walcord: Mines Ltd. ...... ............. Goal denoitisnowl dns 02(3) Nouvelle Mining Exploration Ltd, ...............+...0000+.olel aon syndy 10(2) 
New Wellington Mines Det de eee eget ats es oun ene velbel ATOR RAISE GEO 21(3) Nova(Beaucage- MinessIitd, .eciys soncsseseessac. ebtdeawnttt fodoiiobart! 26(2) 
New York Oils Limited ........ Bi .0. Senqaiavatl Jk ua wis sronns 65(2) Nova Scotia Light & Power Go, Ltd, ........:..,.c0s0000+.<r bh hoonts 13.131) 
Niagara Structural Steel Co. Ltd. 2... ed (4) Nova Scotia Light & Power Co. Ltd. (4% Cu. Pr.) (os 4.) sugrne’) ould « (4) 
Niagara Structural Steel Co. Ltd. (6-1/2% Cu. Cv. A: Proc. eo .. 18.00(2) Nova Scotia Light & Power Co, Ltd. (4-1/2% Cu. Pr.) ... Ra pea (4) 
Niagara Wire Weaving Company Limited, The ....2........5. 11.00(2) Nova Scotia Light & Power Co. Ltd. (5% Cu. PrbiD adel advil poeatathAl (4) 
Niagara Wire Weaving Company Limited, The (Cl. B.) ......... 10.00(2) Nova Scotia Savings and Loan Cows/s:.......bi.h oni aasievol }. intioant 15.50(2) 
Nickel Hill Mines. Limited: .u). 02, 1) bovigni.d sessqyrud crane. lunoatsl 14(2) ION nS A ee PA avs geh anak hall AD) Seda OL AO 
Nickel Lake Mines Ltd 02(3) ii 2 5 : Gi a See Oye eee se gees Oy ehe phe) Pine llsh sabia Ohio da bolt 17(1) 
S seeteececceneee ree MAE derigioihd asort lies vO2(3 es Mines: N. QIN WWimiteee occ. c1cshssea Lo ED) EdOM shih co oater ae 17(1) 


Schedule VII — Publicly-Traded Shares or Securities 


NotiMarketing) Lidui: 4m lld. naa cans a « « DEE copunned ohanGy65(1) 
Nadulama’Mines..Lid.. 6.0.00 c00 ean « ol OO, colsroloagd voldma sh (4) 
Numiac Oile& Gas Ltdvit W). bw nw a ww wlth deempiermatol 12.75(1) 
NG-West Development Corp: Ltdivti Wat. ks. « «thd ampatonss. 8.25(1) 
Ne WiiCanalask ims WME LR en ee so DEL OD coe Ziad ye (4) 
NWEtBinancial ‘Corporations Lidiwiva J.%..0., « Di, eoouiges a enome: 2.10(1) 
NUWE: DevelopmentsiIitd, (4% 4/1) 0. Pn x ob LaentvomelsM bash, (4) 
NSWiES Copper Mines *Lidws, Wien Ws 0% Conn Diniesil.zsonoesd bas; 15(3) 
Oakville Wood Specialties Limited (6% Cu. Pr.) 2... 000.2. ee (4) 
Oakwood*Petroleums ‘Limited .........<...4 0h sonssinemO 2 1.00(1) 
©iBrien: Gold Minésdimited. .......4..... 0K esi DleD, youns 14(2) 
Oceidental‘Petroleum Corporation. . ..l1.) Jqsingiupa % emolev2.siet, 12.25(1) 
Ocean Cement 'S&sSupplies-Ltd).a7 9) bi.) Inomquipd 2 emoiaeA 2G. 29.50(1) 
Oceanic Iron! Ores of Canada Ltd) ........ belirgi.Lopisd, Aged). bias, 15(3) 
OsilvieFlour Mills. Col Ltd, (7% Cu. Prd, 1) betimiid weed, & civ. 25.25(2) 
Oil'Patch. Equipment. Sales & Rentals Ltd. ... . 11. egouseza yayifi, hb 1.90(1) 
Okanagan Helicopters! Ltdyae Wh. saa na nna s DI4d 2oniM U, abid 6.25(1) 
Okanagan’ Helicopters Ltd: (6%. CuAJPr)....... .00 gai bisiiyest (4) 
Okanagan Helicopters Ltd. (6% Cv. 2nd Pr)... 0.0 11.50(3) 
Okanagan’ Helicopters Ltd!((Wt.)iae.. [oh 2a Dickinteraldil ben 3.00(1) 
Okanagan ‘Holdings id-wiae Lak. 42 OS. 0%. Cad Pa. bid eseiM aac 5.13(2) 
Okanagan Telephone Company ($.40 Cu. Pr.) 2... 2.0 ee, 5.25(3) 
Old Canada Investment Corporation Ltd. .. 2.0. 70(2) 
Old Canada Investment Corporation Ltd. (6% A. Ist Pr.) 2.2.0.0... 1.45(2) 
Old Canada Investment Corporation Ltd. (Wt)... 000000000 00000, 50(2) 
Olivet GoldMinéstLidines Lid. wana naan an cea nins «an adhd shoohchaegt (4) 
Omega Hydrocarbons Ltd. ........ .59iu, solsipgie 2. sie meg 07(2) 
@megaMines Ltda. iG... aan. 6 12) D1 notpogwo) Ipigg) sles’ 14(2) 
Onaco*Petroleumsilitd: {W..4..... 4142 .bI goneroqieD Iptigs> ibe! 08(3) 
OnapingiMines Weds hel, wn ee ORL con oovlie 099! 08(3) 
OntextMining bid... A. Bia. «bid eonlM bloD, sls bed mnyaudiis, 38(1) 
Opemiska. Copper Mines! (Quebec) Ltd. .......... i) ead tno: 8.10(1) 
Open Bnd Mineslimited® .....<42«4.%44 05h com blap goats, 31(2) 
Orangeroot Canadavlitd.. ......0..2545 0 G10 ineuupavar, Wig 5.25(1) 
Orchan MineseLid.aene. OR. Pail eG. 4. On bh. gent, ietsM, 3.55(1) 
Ordala MinéstLid. .«....0.5.0.%.20+5584 4-000, 23mM bled diem, (4) 
Orlando Realty ‘Corporation Ltd- .........05« i199. amok 4.95(2) 
OrofinowMines Lids 24 241 cn an ncnn kann DSI RO wate bas! 13(3) 
OrogMinestLtdie. NR Wn wn ne a old 2AM DisnpGoaM, gave 20(1) 
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Pacific Silver Mines & Oils Ltd. .... .0)4 900M. IGEANGUT. Gitom? sal 06(2) 
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Pan Ocean Oil Corporation .. 1.6 ee 11.38(1) 


2061 


Reg. 


Sch. VII 
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ParagonsProperties (Limited. .... . .-biJ. oD. zanileoiamie 2 synastsy02) 
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Paramount Mining Dddins Lid. san sa oan ws a Phd WO A eat) rayod, eq 20(1) 
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Patino. Navioew ih Ligntied .... :(T bat sa) bi shage? Jo... 13.75(1) 
Pato Consolidated Gold Dredging Ltd..........00..0000000. 6.50(2) 
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PaycoyMines: Lidi.,.h.h. aks ON. APE ws « « S38, aR nels ob aise 05(1) 
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Pend OreillledMines. & Metals Con ....0065 5+ alk RUGUAIRIGRS IGE 75(3) 
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ResorSilveriMines Ltdan, (When a. wa «ax xe nll P9nM ynomnunAé.oodout 14(1) 
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Phoenix«@anada, Oil Company -Ltd. 27¢sul) sb sporgaiak ak aaumoga. 7.45(1) 
Photo Engraversis“Electrotypers Ltd... We) AOOndatS 1 19.00(2) 
Pickel (Grow Explorations Limited) aydsut) sh anargaly. oh molsneqna.).s 23(2) 
ickenin ey MictaluN ime Sat h as, AA < ce ote mere 26s, es toe we Polio eR enone 01(3) 
PickiMinestbid. «0 26 040. AORNOG, LCST .U NE) OORSIeL oecoUer) (4) 
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Place Gas!&<Qil(Company Limited. ... . . «+ .44..0-4).Domt, Chie don 1.00(1) 
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RorteAnth yy InoniOre (Compe ogg od ae ne ee Sole pd eR tae te (4) 
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Price ‘Company, Limited, The (49o.@u- Pr) , . - ». «<2 athe) seuoae 50.00(2) 
La/Compagnie Price Limitée (4% Cum. Priv.) . .fi4 2anit4 datas § 9i2150,00@) 
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BrOvisovIness Ae. beueest es gone o once a er del Sea ews, Hiss 2k 6.75(3) 
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MucenstoniGolduMinesyitdi tna as... oe oalesis eleane 20(2) 
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@uest vellowknifesMines Limited)... 3. ce ws» dbdeh een bine ie 01(3) 
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USP oid ae teas els ond ewe bier aac ev » Se DE SaaraoGle eth: 11.25(1) 
@sS'PItCe meee Ms, «ere Gos bid oboe ee oo COE ele. 11.25(1) 
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Radex. Mineralss td w(t) sows 2 ot WN cl ks ce ete (4) 
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Ramada Resources Lid... 25.655 64404 2.06 0 doe sD Ratios LBM (4) 
Rambler Exploration Co, Ltd, ,..,.5,,,2+:2,.- 22 noni seelabut (4) 
Ramid International Ltd... . sa e5 os 2 eee are bid ape &- LO samt 24(2) 
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Rank Organization Ltd.,.....5,...,-2>>.+ betenid esnsletted bac 22.13(1) 
Ranney Gold Mines Ltd,.....-.-.%.... -Dotimil-eauiM blo) conf’. (4) 
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Rapid Grip. & Batten Limited ......., jy.$ sheneD to-10 nol nine 5.00(2) 
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Reader’s Digest Association (Canada) Ltd. 22.3.3 wie eles 7.88(2) 
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Readyfoods Ltd... cahic. cos os vee eo oo oie boy. oe ad goo Blora as 1.88(1) 
Realm, Mining Corporation Limited. ........ -b3) sancdesotky}h ses). (4) 
Realty Capital, Corporation Ltd) (Cl, A.).......-.;... bk; zapi seodi0() 
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Redaurum Red Lake Gold Mines Ltd,,,,.......... bk). enamiM- vote: (4) 
Redcoat Mines Ltd, ........0.. 9d (onde) ceniM aeqne? adenasa®: (4) 
Redcon Gold Mines Ltd) .,......:+¢,.6-,. .beienict con bad aso 03(3) 
Redhill Investment Corp. Ltd... 2..%-.;..+..+ - bhi abens decrees 4.75(2) 
Red Metal Mines Lids. csc. es ee nee eo eo oo eee De gant mended 06(2) 
Redruth) Gold Mines) itd! => © seen eee Gas voi eas (i) Ronee alacant 02(3) 
Redstone Mines, Lid. soos. 2e-> oe >» id semeqie vileed abaait 32(3) 
Reed Shaw Oslerimited) ss. oe oo pn eel See Gar 8.75(1) 
Reeves MacDonald MinesvIttd: 52... 5. ..-. oc o.4 .. Bil eeerve 1.00(1) 
Regentbranch Holdings Limited. ....... 2. ©. .io.. tel olen ae 2.25(3) 
Reichhold Chemicals) (Canada) Lid. ......) oshihestMbicd voll 9.00(2) 
Reichhold Chemicals (Canada) Ltd. (Wt.). . .. . =. Bestiamd sandeubed - 2.75(2) 
Reid Lithographing Co. Lids. a). ee os CA HRD bid auoid.n 10.13(2) 
Reid Lithographing Co. Ltd. (6-1/4% Cu. A. Pr.) 2. f/5 ue ered 41.13(3) 
RReitman’s (Canada) tds 5.06 7 os). pis oo» w adapt elects 19.13(1) 
Reitman:s. (Canada) ids (GRAS). 6 gue sco ae ee ae 19.25(1) 
Renold Chains Canada Lid, (Gl. A. Cu. Pr) . . scff ..bil esenceel- busisevO) (4) 
Renizy, Mines Lid, 232 se. stati «us B2) edb bid -2e910Ka: bnslasv 43(2) 
Reprox Corp, Lids aa. ses oo 6 dd GR bet) oat. bel eoageal bneb 1.70(1) 
Republic Resourcest Ltda 0. as gs. os oo ots fue aie ee ae Seen ae 17(2) 
Revelstoke Building Materials). -........ 04) bad convene 14.75(1) 
Revelstoke Building Materials Ltd. (6% Cu. Pr.) 2...) 2 esteela ss 15.00(1) 
Revenue Properties. Co. Lids | Gal bones csibacel) santé omise 71(1) 
Rexdale’ Mines4ktda. sy aees et so jeesnteavet nabesrO. siasltA onion. (4) 
Reynolds Aluminum Co, of Canada Ltd. (4-3/4% Cu. Ist Pr.) ...:. 64.75(2) 
Société d’Aluminium Reynolds (Canada) Ltée (4-3/4% Cum. Priv.):....... 
Bb iste his PRN e eye BORLA We SB ok ele Geib oa ROE TE REAR 64.75(2) 
REPS Canada hide (CumptiCl, Ad)... . 5 4c al eee eal eee: (4) 
Rhyolite-Rouyn Mines Lids, ....<¢5.. i: !u.bid net asdnoVeaninet: (4) 
Richan Explorations Limited... .74.0) afoth bil aeO areal oniok 80(2) 
Richelieu Vaudreuil Farms Mtd). >... 1.) . a) asin Ven nine: (4) 
Ruchtault Explorations Lid). 2... ...,.... » - Donne enasloaio® Onioed: (4) 
Rich Group Yellowknife Mines Ltd... . Bi! ft) & eas seve oniog 21(3) 
RighoresGold:MineS#stda eaters fos oo) an) ee eee nn ee (4) 
Richwood: SilversMinessMidi + 5... - .bidisaniiA-arsiase an 2.10(2) 
Ridgefield Explorations Ltd... ... (2% uD 322).bid ssailiAmolesé oRise (4) 
Riley’s' Datashare International) Ltd. ©... . ..bt.l eonibf. anidesod bens 1.95(1) 
Rimrock Mining ‘Corporation, Ltd. ....... .bid absent) to-acitson10D. oar 50(1) 
Rios AlpomuvinessIbtdtty, cakes. tah. yng oat a na 15.25(1) 
Rio-Algom, Mines Lid) ($5.80' Cu. A. Ist Pr), ... . bt) anolieiele cel 75.50(2) 
RioiPlataySilvenMinespletdan = yc te A ap eeieetaet anette 07(3) 
Rio Rupununi Mines Lid... ... .. . oo saciid thotisUonelledoM aonte 013) 
Ripleyalntemationalitid. wily... J..5 va <n nota apaetermlaee aie 3.80(2) 
Riverside sVarnseIe td yt ce yt Ab Be. < i. on ie ee rae ee 2.25(1) 
Riverside Yarns; Ibidia(GlaAwC@uGy. Pr). He) sat ie action ane 2.75(3) 
Rivieratadusinies: éalResources Ibid. 6 4 11. eB ReaHnen aaa 22(1) 
Robb. Montbray, Mines) Lids §.. acu. ».« bid aoiesolax’: a ealaiMenesame 01(3) 
Robert Mine sila] die vngat Waist eae ite Aig Ral vclames PRM Rtn eet hea 50(2) 
Retin Red LakesMines: Lidia. < cc ou 2 Ohne: becmuslostes methane? ii 50(1) 
Revinsony Little A Coxh ide, hea io ote 52. fae inivta hee un 37.25(1) 
OG, IEE Geet, el (EL SYS | SE ee 36.75(2) 
ReckeiaMinesilimited, jo: sx yay « out suk & ates «ace aah Ble omens 18(1) 
Rockland Minis Vi tdci 6.5 ac, « voahtak Rilabon ~ anetingeeeey EOrammetiae 23(2) 
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BRedstroms Yellowknife, Mines Ltd. , ..4 54.5. +. chi} sekaeabal vahtest 07(1) 
Donan, Mines Ltde cc aky g pees gah pa 3 t Aid betel atoundntes 29(1) 
botand Paper. Coxlimited (Cl. A.) ........ (A Ago) chim decedk 3.10(1) 
Compagnie de Papier Rolland Limitée (Cat. A.) 220. 6 ee ew 3.10(1) 
RGHand. Paper, Co, Limited.(Cl\B.) vind ..A cers) ab b\ 12) odtirei-b-enescl: 2.75(2) 
Compagnie de Papier Rolland Limitée (Cat. B.) . 2... ee eee ee 2.75(2) 
Rolland Paper Co. Limited (4-1/4% Cu. Pr.) 4. BD vanqrtolD ain odidtae (4) 
Compagnie de Papier Rolland Limitée (4-1/4% Cum. Priy.) bi einsiewareyze! (4) 
Rolling Hills Copper Mines hid... .... . «(sk AO) beh amsievaresd4(1) 
Romane Cotmorationyltds of meet «+ + > ¢ css «storteionsott tanyt ae 6.10(1) 
Romield Building: Corps Litdy ut, Aa KonsiaO ae sonild nod ode hi deewar?. (4) 
Konalds-Hederated(htdinnmwn. Lidl. «soos; +0: dtl anemionad ear 13,50(2) 
Ronnoco Gold: Mines Lidges : .. > +++ «52 Bh anntmolacd aivaabn eee: (4) 
RomRoy Uranium.Mines, Limited s 4%... S55... ..... btheanivi vent 12(2) 
ReseaGoldyMinine}@o vhtd. 6.595, : sane abd denoteradieloonatldent 11(3) 
Rose Pass Mines btdas Wott A .vD 0 .080):.b1d deqnteoradcl-ecuntl. seri 25(1) 
RGthmans, of, Pall Mall Ganada Lid. ..,.. .AC. ba.) vaesmad HO. 16.63(1) 
ka, Cie Rothmans. de Pall Mall Canada Ltée ..... . etic J wacihd ; 16.63(1) 
Rothmans of Pall Mall Canada Ltd. (6.85% Cu. Ist Pr.) ......... 82.50(1) 
La Cie Rothmans de Pall Mall Canada Ltée (6.85% Cum. Priv.) .... . 82,50(1) 
Rothmans of Pall Mall Canada Ltd. (6-5/8% Cv. 2nd Pr.) ........ 19,.88(1) 
La Cie Rothmans de Pall Mall Canada Ltée (6-5/8% Conv. Priv.) .. . 19.88(1) 
Rothmans, of, Pall Mall Canada Ltd. (Wt.)........... . dotipsicdece 3.50(1) 
La Cie Rothmans de Pall Mall Canada Ltée (Wt.). 22. 2. ee ee 3.50(1) 
Reuvni Bxplorationshi(ds 2 40s peo ee abi nee cane asuilln: 07(1) 
Rowant Consolidated Mines Etd) 22... .. «ath nosilin® ssinibl enue 02(3) 
RaxmatkeMines: td. pes |. ee. (hy) augthiol kc pieonlexh stata 04(3) 
ovale ApascizaMines td alee. 8 fics a «ous Go ed o wuchke oan ane. eae 28(1) 
RovalsbankyofiGanadagihe., ; «>. o + os s bik anoheiolaseedn 29.50(1) 
Royal Canadian sVentures idi: .. .. =. (98) bt anoint Ben 1,02(1) 
BoyaliOake Dany itdy(ClaA)y id. soe eye es bd vane BOL 12.75(3) 
Royal Oak DainyQbtds(GlaB ind «(Aci 9% Oe .ctoy. chs Sb D> olebanince?- (4) 
Rovalatmist\Company; The... .. . : + 4 Asi) botivicl-.cd. acidetde 37,.50(1) 
@omparnie Nl rust,Royal....¢.... 5+ (8-19) botimeicd.cD onidalda 37.50(1) 
Royal Trust Co. Mortgage Corp., The (5% Cu. A. Pr.). 2.0.0.0... 14.25(1) 
RAR Ds Wimited ies Leis The ss oc a » -bid pore stignkwolley ae: 5.00(1) 
RAR SleinstedyGWits) ee. Se Gs | co bee > oo cue © che no BORA. pelo 50(1) 
Sa eatmited ested eee I 4, >, s » « hil estizohat- soteacicetel aeee 3.10(1) 
Rugged Redake Minesilitds .....,..- o+ sd asiow@ &5doemrocn O1(3) 
Russeloldinss Eetdiehs Sacra beds) ccs os = abi d somerenwe ocean 1.08(1) 
Russellsoodsny-s arch: Agra sb Ate GaskeaG fee Aulie-l one c chet pasar (4) 
Russeliiitd.Hugh (Cl, A)... detinmid coterie? muclovets tach 9.00(1) 
Russel Ltd. Hugh (6-1/2%1GyyAy lstyPr) | goierecie? smuslede tas 20.13(2) 
Ruttan ake Explorations Lid... . oe oak ecb? esnet blob nagise 37(1) 
Ryanor Mining; CoyLidys 4.3.2. ..2.2 + 9ssbonenb eleotmed)-sacey 14(1) 
Sabinandusiniesmctd mia fous k bs oe ood ee oo He) cei siete 2.35(1) 
Safan.Explorations; Limited ©. ..... . » brb(0204? shuns) tg. elif). cate 23(2) 
Sainf-Habien; Copper Mines Lidiiy. . 2. sy a eee hh encod amie 07(2) 
Saint Lawrence Cement Co. itd. (Cl. A.).... . . bef enoiensmetd ac 36.50(1) 
Saint Lawrence Columbium & Metals Corp. ... 2. 2. ee eee 1.00(1) 
Saint,Lawrence Corp. iLtdy ry. far. bo Beles» - « » Dotted vaoikA-is 21.00(1) 
Saint Lawrence Corp, Ltd. 6%_Gu.,A. Pr.) .. «. Pee bil-enaibh. tayiie- 63.00(2) 
Saint Lawrence Diversified ,€o; oy. een > wos oo = Solid con goede! 65(2) 
ia Compagnie, Diversifiée St-Laurent ... ... » Jed sai spots. seme 65(2) 
Saint Luci,Exploration Go: Ltd). ss 5 e222 ee ee es SD botichf avidme, t6(2) 
Saint Maurice, Capital Corp, Ltd). 42. 54a ,09 3h) 2 .bosime td vicar 70(1) 
SamsonyMines td... don. o/s woo » oo oA) orien E asittewhnd bsooe! 02(2) 
Sandwell & Company Limited: suvy..4 5----- > > ted soll vols 5.75(1) 
Sanelli Pools-Limited. (Units) Gs... a. + «> -bd.ereismlasd shiek 45(3) 
Sangamo, Co, Ltd. i 3.0 -holiaiiclovatnonis >. nemenlovetl oS solkvpolasd 14.38(3) 
Sanacinto Explorations: Lid. G2... >. oo 5 O22 > = bed sone doo 09(1) 
Sanwudas. Molybdenum CorpaLtds..,..... 2... sbi eeetietolgad ner 40(1) 
Bantack MineGLid. osc 6 he ae o pee Eck abh heme ated (4) 
Santa, Welena,Mining Ltd. ....5..2..+ 2. chid send nesioit-niodag 20(1) 
Santa, Maria. Mines Litd.. ...,..+-+++5.5%.- -bt-l-eantt hot) oppameo ld) 
Ganta’s Village Ltd......,.>>-.--brl-od spin blood ligthary » 10.00(2) 
Santiago, Mining &, Exploration Ltd,....-,.---.-. Sh} sani ave vat- (4) 
Sapawe Gold MinesiLid....--¢e6e-.0+- da dO). bE nonbiaqios see 03(2) 
Savatopa Processing Co, Ltdawsos. s+ >. (Ab oO). bil -poitreqisn 3 4.40(2) 
Sanmco, MinesicAd) nna bdo oie hd ee Oe tea bstingd 2omM aypse’ 02(3) 
Raritan. Evgeux F wes buxretent. a Re ote Pel oon, Bie sO) 2GISEM, lomiete (4) 
Saskatchewan Trust & Loan. Co. -3.>.-+2+,.2... bhl-chane-)- aqvbgtel: (4) 
Backoba MINES: ING. oon sleek eee ee ee wep pee ole ae eDe gommase4(s) 
Sactex Petro-Munerals.Litd,...¢...<22-e e227 o0,DiL aqoloveth eve 07(2) 
Satellite Metal.Mines. Ltd. :......-... J3 2) aofepolacd ah enigtlt eee! 06(1) 
mavanna dareek eas Goi Ltd. ..- 2552p ere ye ce re ee RTO: (4) 
Sayvette Limited. c)ci.cewue ki eee ee ps ee Rho spin op 4.70(1) 
Scandia Mining & Exploration Ltd. ....- 2-6 ++ Shh eee Hee 11(2) 
Satmeider Limited, J..Moicio...*eeeees es» p OOHRS L Ebon kG 11.00(2) 
Schneider Limited, J. M..(B. Cu. Cy. Pra 0). ©5)- batter ebay) Gos 8.25(1) 
Schneider Limited..J,.M, (C. Cu. Cv. Pr.)...-.- - bid 4oomeqoluved: Irae: (4) 
Schott Industries [nCy.em boles «seep eee es» » HOhBIMeIRTS Jan-anyroO(2) 
Seinimex Limitedieci oles -eeesrcere oe OAL OD Unlqwe twe-aexeos) 
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Seine amttotn 2 pdb: e's oer Eee ¢ xp bedeaselvobisbnele-2 8001) 
ScopeiResources, idsied. ... no pbs Bh. oes +n +.bhleooniNesee svi 13(3) 
Scoft,Chibougamau Mines Ltd... 7... ... . . bt sonal tunesise, auf 01(3) 
Scottish’ sapYork HoldingssLidiy. .. . . - A 9) bt.) estueabnl bnaure 9.50(1) 
SqottlsaSalleduimiteds4.. .. 255. OEM IDS (bet snaebnl boas 9.13(2) 
ScotiqMisenemSteamshipsslbtd) 2 4.2.5... 44). hotmail sans: 2.50(3) 
Scott Misener Steamships Ltd. (5-1/2% Cu. Redeemable Br) ayen2nartcee 7.50(2) 
Scott-Paperilimited! trata 0 ie 6. ae nash ad en 4 so hati 18.50(2) 
Scots Resiaunanteltd see see ences en en ee 15.13(1) 
SCULAGn StiesHHt Nines Fad A. co Pes ss > 4 HEL anil an 1,75(2) 
Scurry-Rainbow Oil Limited, ..2......2--+....vnrsene 0. 16:25(1) 
Seythes:and;@ompany, Limited, ....... 5. + 2 St epauioctianld 16.00(1) 
Seaboard Lite Insnrance:Cons «es 5 od AW ee E operand 2 2.00(3) 
Scawayi Copper Minesglitdy fig 0 2s) os po + os Gelimid otatnl anil! 83(1) 
ScayayeMultic@orpiletd oye ae es ek | ae Bl ielent hs an 8.00(2) 
Seaway Multi-Corp. [tds (Cu, Cv. A. Pr). . 2. . bh l-esnith blo) vad - 5.88(2) 
Seaway, Multi-Corp; Ltd (Wt) 27... . . attest E peivtentent dante. avel 94(2) 
Secp-Cemps (724%) hae dokspt) ARCA E-2). Ration: | aaintzulad daar? 10.31(1) 
SecondopMining Ltd. nj apaneesD bith t-2) hosimi ds coitteubod Jeot?-antat 10(3) 
Security Capital Corp. Ltd. (Cl, Br) yy) 08.12% besieni.} caianbrd Joor2. 3.90(1) 
Seeman Minestliidiot eh. cin oscar cut eales CES AROS Jo vetAeN gers 25(3) 
Seldore Mining.Company Limited .. . . ¢ $5) 614 alnas to sadlaW-r0m! 40(3) 
Sclect Properties std. tee oines Sete) EE Oatstn one oon AE Ey. a) 2.45(2) 
Selkirkabloldingss bid) (CISA: eke aie Sy: ha feet aed 17.00(1) 
Senior Gas c Oillitd vient. aaa eee: oe. Sehopent)beattosnasth Aes (4) 
September Mt) Copper Mines itd) 7...) a 0 htt aen id naa neat 10(2) 
peton, PakesMines, Ltd's tes. sb. vee cutee etek wee a ek es (4) 
SharesMinese&, Oilselitd, Radse. ttc cesyan cee Ge ai onman ane ha: 12(1) 
ShastauMines 621 Onl Sulctd. sy ace any en te near ae Tne a Re 50(2) 
Slay Limited eBay ee rene) Arn PMR iy ra ee, 5,88(2) 
ShawminvExplorationstictd.) 8) at, ee) wine ne en es ene ema (4) 
Shawnee.Petroleums JLtds.) aq dae dees uP dneintondim® ab oleieac Sinan 09(3) 
ShawnexMineswbimited, seas Jp Oca e ts Pees Bo i ne eee 15(3) 
Shaw, Pipesindustries, Ltd esi 1 seo. dts. d PESO das. okey Pep Ree ye, oad teen 8.00(1) 
Sheba: CoppersMines} [tds vy..t sect ack Abin S48} creocioinael aie: 22(1) 
Sheba Mines Lids Coeansecttnn eit Al ard Aapictida As bedienesrcon Dh acieebith 04(2) 
Sheldon-arder-Mines Ligh. fa. thief. Se isthe Seni ealaverl ren ain 07(3) 
Shelly @anadagiimiteds (CUSAS Eee © oe.) ek raga eat Ge see 37.25(1) 
Shell. Investments Itd) (5-1/2%. Cu. Gy. Pa )y2 ©). tJ eeiiaudel.ailive 37.25(1) 
Shellsinvestmentswltd (Withee 6 keeteeA lr. clo). bo. teen hie bse 17.00(1) 
Shell, Oily Company ng Paynde CNcicedt (Seto Cys Belen anes? enti (4) 
Shelter Bay Mining, Corp synade 4 Sinisesl cos, ss ADEE 2oniBA-austutl cites 21(1) 
Shepherd Gasters (CanadanLtd)) 2... «. - Jb) musioued anion? mrad 4.00(1) 
SherittebecsMines td® Pinas Pee oe ee a bE BGO nate eros 28(1) 
ShemitiGordonmVinestdy 4. oom fo ena o chee aanthtontieane: 15.13(1) 
Shecwin=Williams:Co..of Canada Ltd... ..... . . 5 i-eninih-onoe- 13.50(2) 
Sherwin-Williams Co. of Canada Ltd. (7% Cu. Pr.) so... see. ee de 89.00(2) 
Shewan\ Coppen;Minine.Gorp. bid.) s = = 2. « 3. = db} alersnibf- weeresoeat: (4) 
Shield’ Peyelopment: Cog td. The. . 23.) a2 cid. > ee he ene ce 80(2) 
Shore-to-Shore Corporation Limited ........ ..bj.J-sopit/-1eviSl -teina:DO) 
ShullyssindustniessLimited’s yt... > be ajopha eoseson A - 4.75(1) 
Sicbens Oil, SGaswlitd f. yew ee ees cs hse oo eeqnee? bad anit 9,00(1) 
Sierra: Empire.MinesiLid sea Gee. 2 8 wan. oo Wi aaperine ai Anes 1.50(2) 
Sifton: Properties, Lids a toise AO Sap he Beas o.oo bil enonezolexd: reateO02) 
Siema,Miness(Quebeo) iitdee yw BA teen cs wen seo hE oe)g 1i0) ocak B2h5(2) 
Silbak Bremien MinesuIbtdiv 2 accuse o ok oan aed Uopeetheesl centt Mamet cue 09(1) 
Sileuntan Chieftain, Mine Co; Lid... . o... - Bel baud osole lose: 09(1) 
Silknit Teimiitedenucrs f cited ¢6Gn te 6 co oe ads @ DE genibh eneeraue) 
Suiknit Teimited sO 7O3Pr Weare to eo cay el See cenincen 37.00(2) 
SilmonacsMinesmktd jena Ati Pied £- Wee OP. tates ete TD aoe 27(1) 
Silver Butte, Mines ditd.. 4 ae: ... oe =o >. Stem dahil) a cen ean! 07(2) 
Silver Chief Minerals Lid. wis 2 5a eee ot ont aamenant 4. wold 27(1) 
Silver. Christal Natural Gas, & Minerals LtdinyjaeAi& sigorccmye’) onal scene ors 45(2) 
Sitven City Mines Ltd sions 3 te econ eine ot open ave seal ld ahood tretiee 12(1) 
Silver-Cup Mines td Sb se = hd co) eran: & noitcaalaxd aiet20(2) 
Silver Bureka. Compas £54 3 ooo eo Ge cs ELE eee sabe SS) 
Silver, Key MinesiLtd.......... »bkbeaswazedl denouensial oboadst 05(3) 
Silverknife/ Mines) Lids anc fet. so 2 os o bE ore) ontanoheot. brebost 05(3) 
Silven LakesMines | Ltd re gic: 6 A> wif OE hd ehol -n> foutt bah (4) 
Silvermaque, Mining Lido. Avikn he 3 © » obhd aonb hied biabast 18(2) 
Silver-MeneMines(Lid. oso ain oo co = BB dena besos. bonhone 03(3) 
Silver-Miller Mines Tutd) ... . «oo.» + «bt ) wlerminlh- oh anived binhres OS(1) 
Silver. Monarch Mines-Lidiis.. . sas ee ee ws « Ae ED bad abloRnnees (4) 
Silver Pack, Mines etd ice bags oo wa ceo oe (a bhd ablertnaet: (4) 
Silverquick Development Co. (B.C,) Ltd, ........« > Ss) sonidh bots 12(1) 
Silver,Ridge, Mining Cos Ltding oc po ees oes » o Did eles xonnes 05(2) 
Silver Shield..Mimes..ImcGa... . » «state x > ooo. deh ogre. mney £ loose 3.10(2) 
Silver, Shield. Mines Inc..(A. Wt.).... :.+.4 +. +. bhi-sanitl> vnosinad 249(2) 
Silver. Shield Mines. Inc: (B. Wt.)....... .-.- ».bteb-sani blot) oan} 1e2(2) 
Sibversides; Mines. Lidiig .. cess ae os ws p Ol. 03k ohae k te? does 07(2) 
SilvemSpring Mines Lid... feiss ee eee ye we so s DB GOR) sotttoonen(2) 
SilverstackiMines Litdi ns 345. sa ae 2 chet Bo oO} onl quad soriees2@6(1) 
Mine Silverstack. Ltée... 40 iol ele ee o> aba t een cond aeod. ane tOll) 
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SilversStandard WMiniessatda: 2.25352 525 8 222 te eh See RE 1.10(1) 
Silver StarMinesstd™ Fe 2 se ees a tbe ale ee Ne 10(2) 
Silver‘Summit) Mines std 22% +: 2: «> > 2 SST BE ee es Pd 02(2) 
Silverwood Industries Ltd: (Gl; A.) . . + = =. .Mit SRI MARES AE Sees 15.63(1) 
Silverwood! Industries Lids (Gl. Bo). s5.2 254. 2 = Weis SRaeo 14.75(2) 
Simpsonseleinuted’en See <n a cays See es meek denen tee meat eh 22.00(1) 
SIMpsOnS=Sears: ime dalle IU se MEH Vai htak. metre ated ted anae tre meta 28.63(1) 
Siftfra Limited: 202 Gs 022% 4 ee eee ts 4 8 | DRIES BOGE DSS 0 (2) 
Sintra Wit6e~ 5%. 2 Se PA Reem ee Ae € oot Ores 5.50(2) 
Sirmacé Minestbtds 3: is Ss nent te tek es eo ek CORE ee, (4) 
Skelly: Oil Companys. 2 aha ee ees Fe eo 5 DET AO 45.25(3) 
Sklar Manufacturing (td. = 44: 5s 242 = SAE MURR GB eon 2.35(1) 
Sklar Manufacturing Lid Wt) = a4 5% sm 2 5 Meer AR Ae: Rea 75(2) 
SkylinevHotels kimited = 2. ae. 4 =. 8 se ¢ x oo BR eae eee. meee 9.25(1) 
Sladen (Quebec) Ltd: % 4.26 ac see tek 2 a SE ee, (4) 
Slate Bay Gold’Minestbtdi ns < .. Gt2204 ot) Bie SG ee eee 02(3) 
Slater:Steel Industries Limited] «..<.5. «i 2%)? Set Spa 10.00(1) 
Slater Steel Industries Limited (5-1/2% Cu. Ist Pr.)............ 13.88(2) 
Slater Steel Industries Limited (5-1/2% 2nd Pr.)...........0.0% 13.75(2) 
Slater Steel Industries Limited ($1.20. Cu. Pr.) 2). 2. Sy ib 2 15.00(1) 
Slater Walker of ‘Canada Ltd. «=<... 5 24% 4 na aon see ene: B 13.25(2) 
Slater*Walker of Canada’ Ltd. (Rt)... . 220 eae, Bey See, (4) 
Slater*Walker Securities\tdi) <<. 2. 6 524 222 t eee SRG EE 8.00(1) 
Slave’ Point Mines, (td. = i524 2% 6 x + 2 2 fl heh? ere ee 04(3) 
S:E, Diversified! Corp? td). 42 5 ss ses at nt ee eR ere ae 9.38(1) 
Slocan' Ottawa Mines stds 2.4. 55.53. Dl Soe AG ie) eee 69(1) 
SEIMVACMINCE Sys Bf sd eo one AR RR one A ek 50(2) 
= Me Industries itd: -). = sk a ee ote eee A Be (4) 
Snowdritt Base Metal Mines-Lid....-.:.. .% . Sha.eHei ie FSiGe fee 13(3) 
Sobeys Stores*Limited: 242,44 545 245544 4545 gene oe 6.75(2) 
Soca Ltée. 2 22 46 e e en BA 4 on ls te i ROS Sh TRS (2) 
société Générale de Financement du’ Québec. - . - HE. GeO Ne) Van N eo (4) 
Sogena Inc: ac kk tates tas ke wees Sef ER MoO oe 14.50(1) 
Sogepet tdi Oe te se 48 wn ak a en bea he oR SPOS Sore 1.22(1) 
Solar Explorations td. 2 5.5.2.4. 44005 20%, 4 2 pn & ee PAD One. (4) 
Solidarité Compagnie d’Assurance sur la Vie.............2--2-00- (4) 
Solomon’Development Ltd) «2... 2+ .2 = 2 = & 1 ee lt On aoe 38(1) 
Solomons Pillars Mines Ltd....= << += 52 «+ alate 750) I, Bei Aine, (4) 
somerville Industries: Ltd) ($2.80' Ca. Pr) a2 PeiloG ht Ae 40.00(2) 
Somex Dtéeee Gs. 2 a8 het Sn en, OB ae ee 83(1) 
SouthammPress bimited ss 4255 bs ae oem he HSMS (1h) 
South Dufault¢Minesibtd® . 225... .75%%%5 Se SIGH A sha, 05(2) 
SouthernPacitie:Petroleunmbtd:.— «+. 2 . . Sil RURIb SS BISis en 08(1) 
Souther Union’@ilsMbtds es Fa se ns os 2 2 ee ee BOR ate (4) 
South’ Pacifie: Mineswbtd! i. 2. a5. 4 2 5 4. A SAE Hobiae aime (4) 
SouthsSeas’ Mining Ltd.s 2% 24 22 1. AE BOS 100) ates ari 22(1) 
South Winnipes Limited tees AS aN) abe Re FO) BNR eS Aarne (4) 
Spacemaster Minerals) tdi. 72 ..= == «= Wht Qi ARMM isngo sive 03(2) 
SpamMines td Se ee Fk A BL OO STE Dig 05(3) 
Spanish: River-Mines: Ltd? «= <2... . P2UO TU) S1Ohd =e TanG. (4) 
Spar Aerospace Products Ltdi <2. ..2... . 2s Ronee 2 ye 1.65(1) 
Sparling Mids" George JS ee Fess ne eo 4 ae ee a 2.40(2) 
Spartan "Aur ServicessLtd),. <s).'. ws sess 5 5 . DI RP, TUS eet S0(1) 
Spartan Explorationsstd 2 2252... na ek COO Boe 13(1) 
Spartex OilliéerGas Vhtd.. 2 en Ae ek ss sad PRU aonily, peas 08(3) 
Spectroair Explorations Ltd) 27, 42... a. SUS Ben Woes ne 13(2) 
Speculators Fund’ Ltd)... 2... 224. an whe OR, Aner? merrier 42(2) 
Spenho Mines: Ltd. he ae ae PRRs eee ok 6, OD oe 06(2) 
Spina Porcupine’Mines Lids #2 8 2825.4. 55 12s ES pated Sie (4) 
SpiritiLake Mines Ltd. Jk f 5. oh ee ee ee ee be OE Oe, (4) 
Spooner Mines7é& OilsiLimited «222%... 5. 2. Hee Ree ate 1.101) 
Stability Life Insurance’ Co. 1.525 vn eo... . Oo) Se toi ave, (4) 
Ma Stabilité Compagnie d’*Assurance-Vieou, 2) ele, Jee ye. (4) 
Stafford Poods Wtdy 2 t. . See ee ee a ee ty Co, rae 2.60(2) 
Stairs Exploration’ & Minne Co: tds. 2222 2.5 . Ree sone rae 02(2) 
Stall Wake Mines itd: i) ek es ea oe Ge _. . .89(1) 
Stampede IntemationalyResources Mitd).. ....... .vet ote ve ee 68(1) 
Standard Broadcasting Corp. Ltd. ....5.+.... -vit Sa oad 13.00(1) 
standard Fuel-Go: Ltd: (4-1/2% Cu: Pr): «...... 222 200M sae aie (4) 
Standard/Gold'Mines-htds 242%. 55 2.5.44 >. SoM, Soper 07(2) 
Standard NickeliMines Limited’)... 24... 2... <0 S08 tel aii 22(1) 
Standard Paving é& Materials: Lid). .......... .0b2 S00 1a. 11.50(1) 
SfantieldsSabta (GRAN, wen ne bee 2. DL een eine sae ltd (4) 
Stanfields Rtdk\(GlaBayr nx stack lA ney eels eee, 6, aa ee (4) 
Stanford Mines sLtd. 4 2. 2. 4. = BM bo DO) o Ineotolayet Sauna 60(1) 
Stannexs Minerals: tdi... ek a on EE BE SOOT ivet 14(2) 
Stanrock Uranium Mines Ltd: .. 2.4.05 OE PM Die sit 60(1) 
Sé-Anthony Mines#dstd.-.. 25 225..5% Age AD 0 Fon hishte seule (4) 
Star ake ‘Gold=Mines*Ltd.. .... =. + 25.10%", oh)ont sooty tein? toylh 05(2) 
Steelli€orol Canada Mitda Then «= <2 55 95%. 1% 5 eee Pe eae 26.75(1) 
Steclitee:Groupllnciee Bek Sank ne none ne ele RN Bie say i 95(3) 
pteeltree:Groupnne.1(69 Cus Pre). nk wn ee ht SHIM oie 3.55(3) 
Steep Rocktron! Mines Midi se. .5 sn 2k en... BOE oeIOvie & 2.23(1) 
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Steetley: Industries Ltd: . .....2. 45.24% Hh 220 SHAR OMa tno: 7.00(1) 
Steinberg’s: Limited (Cl. 7A.) 2 2% 22 ek 2 ee eS 22.88(1) 
Steinberg Limitée: (Cat. A.) ss. 23 2 Meth eal OSES 0 ISR 2D) 22.88(1) 
Steinbere’s Limited (5-1/4% Cu. Ax -Prijaueet PaBEO7) Joie? 2 Sige 77.00(2) 
Steinberg Limitée (5-1/4% Cum. A. Priv.) © .).)) 9. 2.1 77.00(2) 
Steintron International Electronics’Ltd. 20). 2Y8)0-) 298 22 SAL 3.35(2) 
Stellako: Mining Company Lid. {21 2.306 \ier) Bee: OTe? EARS, 11(1) 
Sterisystems. Ltd. -2°0". 80.7. 02 212 2 SME DIB 28 SAB aD SETS 15.25(2) 
Sterisystems Ltd(Cl. As): 4. 18 ee 3 3 RE AROS TOGO SU 15.50(2) 
Sterling Trust Corporation . == 20225 4 see 24% EE AOU 8.25(1) 
Stewart Lake Iron Mines of Ontario Ltd. ... 4 .470-4 BIVDEVa WISE O, 15(3) 
St. James: Resources Ltd. 2%. <2 2% chee coe oves ae Be DOIRTODD eee 1.70(2) 
St..Mary’s Explorations Lids. 2% <2. % 0). «CRBS SSG plot Qoonne! 04(3) 
Stormy Mines Lid)... 6.524 2 ss ae DO Zor, Re, MO BO, 28(3) 
Stuart House Intemational Ltd) .......% .. hi. 4 Baa Bip: 3.55(1) 
Stuart House International Ltd. (6% Cu. Cv. A. Pr.) 2... .....0.. 6.75(2) 
Stuart Oil Company Ltd:,.D.A- . 2 =. st SORE BM hee > aneiin 7.75(2) 
Studer Mines Limited... =<... ©7024 008082) UM HETG 6D a8 UgOiG al Gh Tk. 10(2) 
Stump Mines Ltd: 24.24 84 4.2 OR) Wik BOR MB SD UUM TB) 0D) BEET! 08(2) 
Stutdy Mines-[otdt 28%. 2° GH) 204s CDETE.7 MEV, Bt Osh ere ait 28. 14(2) 
Sturgeon Petroleums tdi=-. 92 973-29) Ris MRO Eh MRL NA Ee (4) 
Sturgex Mines Tstd/' 2 90:6) 4) 22h) SDB? Mii, Lies al): RIOD Os Ie 21(2) 
Subeo. Limited .. 2.5 25 24. 0.40 SM AOROR SD DE TUB 0, MIO! 10(1) 
Sudbury Contact Mines Lid.) S24 SBan? Mite, SF OF RRO Be 25(1) 
Sullivan’ Mining: Group Ltd: 7 ee: Ss ae 2 eae OM BAGii es iy 2.70(1) 
Groupe Minier Sullivan Ltée. .= <2.) et SR, DO ERO 2.70(1) 
Summit Explorations: & ‘Holdings Ltd. ...... <=... =. h Aone, Aaa e. 73(1) 
Sun Bear Mines: ltd. 2 2. 2 2.05 b oe rio ces 3) RS OOM, Skee ee 01(3) 
Suriburst Explorations Ltd. .< 2.22... 2.0) Bt BORD I Bhs ave 111) 
Sunburst Explorations Ltd. (Rt:)). .. 2... +. it 22 Rn ee 01d) 
Sunlite Oili/Gompany: Wid. 207.2) <2. 5 Aly bo) DI ee 5.00(2) 
Sunningdale Oils Ltd)... . 2.2... ee eh I BB 2.65(1) 
Sun: Publishing Co.-Limited (Cl..A:) .. ~ ==. .30) SRSA euTL Aes 4u75(2) 
Sun Publishing Co; Limited (CL. Bi. 2 = <<. 2. Se ees SISENSS100@) 
Sunrise Silver: Mines-Iitd’ -£). 44.2 S°o) 90+... 4. SSGSTI, SO) tae eR 10(1) 
Sunset Yellowknife: Mines’ Lids, 24 42 20/45 sete eee (4) 
Superior Acid :&-Iron Lids .4... 2.545% 16 a eee RO A 12(1) 
Superior Electronics industries Litds- = 35 <2 a = see ee 2.05(1) 
Supermarché a Domicile Ltée ..-. - +2... . Pi4 (SEM, SAB DSi Ree 30(3) 
Superpack Corporation Ltd! 2... <2 22.5 224.25 et SRORINE 4.00(2) 
Supersol itd: 1.4 Gt 2 Ae cone areca ees i ee ee a ae (4) 
Supertest Petroleum Corporation Limited ..............00.. 16.25(1) 
Supertest Petroleum Corporation Limited (Ordinary) ........... 68.00(1) 
Surluga Gold Mines Ltd's... 04 eh ha nals, Sats Leer: 07(2) 
Surpass! Chemicals Ieimited, .294-./.' e-nee <:4 305 nate ae 1.60(1) 
Swint ‘Lake: Mines Ltd: . . Oe. ak wanes anaes heh, Se BO 15(2) 
Swiss) Oulsof Canada (1959) Lid). = 4 224... BSN eneiaoloss eis 18(3) 
Systems’ Air GorpoLtd) a... 44 2.0.2). ad ea ne ides ie 15(3) 
Systems Dimensions-Ltd..... ....44) .6) 0M oan? sonst 6.88(1) 
ache Lake’ Mines Ltd. ....... 02 Aeiy 2) mincmulo, sons Lans 03(2) 
Pagami Mines Limited! 24 Yes... 2. 12 ea ee Ow. SRNR HE 12(2) 
Fakla ‘SilversMines:Ltd’e 72. 2) Th Dee) Dt ae sansa ioe 09(3) 
Nalisman' Mines Limited <<<). =. 2 <5 « eter, Done Sonn aia 15(2) 
Taman UranrumiMines Lids... . 2%, See Serietew ts arn nG a 8 07(3) 
Tamblyn LimitedyG> 4.28 .0%.22%, 1% 4 Ee notemigad iu.) 18.50(2) 
Tamblyn Limited; G49: Cu, Pr.) 9. « eb ee Taine Dee 25.00(2) 
Yancord Industries Limited (A. Pr)) .. 2... 1s. 4 oehd Sem toe 2.50(1) 
‘Vaneloy: Mines tdi). % 2.35 wn a, DSR, wosmmin a Tewbean 08(2) 
Tanzilla Explorations Ltds .......:.%« Sun) bette elood lias 11(1) 
Tara Exploration & Development Company Limited ........... 12.75(1) 
Target Mines Lids . WW. oe en ork en ve SDR aoliolgatt oeical as 08(3) 
Vartan Explorations Ltd» < <2...) . dd 2109, uielyloM, eebab.ng 19(1) 
TasekonMines stds se 20 A ci cae ae ROOM Haines 22(1) 
Pashota-Nipigon! Mines Ltd: «2.4.2.4... +> 0ht SoM anolee: Bink 22(3) 
Tasmaque Gold. Minesi Ltd =<... 2.404 090.05). ed EE REE ee (4) 
Waylon Windfall’ Gold Mining Co}, bid.. . 45. 12... a SSH eens 02(3) 
Tay River Mines Ltda ues, We... 0) ootlsolosd A qui oeeling 15(2) 
Week Corporation td "(GU VAL)W. 5 = 5 nen Hn wees ROU DIO) Bn 4.75(1) 
Weck Corporation Ltd. (Cl.B.): .. 2. «<<. abt OO) aiieesoor aeol 4.15(1) 
‘Teckora, Mines limited = 5... 4% APL OR a. xen. eo aa eo, GommreRs it (2) 
PeknoleN Ginin ge: Comb WM), pbc. se sherce-ctes lot arcen ec EE aA aa 34(1) 
Teledyne/Canadaitdses en cnn nine BBOL DB) lean D newrsdols: 4.65(2) 
TennecosIncw e 2s verses nin ninth nemwnen new nbeoh-ie SL ROONE acl mae (4) 
Terra Developers tdi. wean. ne we an ncn a ny Dil Sloe Kone _. (4) 
Terra Mining & Exploration Ltd: ...%)......... hb ent JeM sul 2.40(1) 
‘Terrasol 8 25, oe Oe Be eres DRE OD pola) ace 2.88(1) 
Tetrex’ Mining CoMbitdt in. fn. 2. in uh es ee DOME Sots 15(1) 
Texacal Resources Ltd... a. 2. hd Molunelged A gainiM mibuas 24(1) 
Texaco ‘Canada Limitedie + .< 2.400, 2a. ~~ Abid ebisig45 001) 
Texaco'Canada Wimited(4% ‘Cu. Prt.) oo.) A elit wb 60.00(2) 
Texal Development Ltds .. 2. 0.12% 92 wD..D). MA hatin L bisias 30(1) 
Texas Bast Transmission... vce sve aw owe poh eolehol Bonde (4) 
Texas ‘Gulf Sulphur Co, Inc: ce sn atweenrevomaennsne DMM gan 14.38(1) 
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fefasont Mines: Ltd... oie ORE 0D nowaleenesT teanetes W891) 
By tones MamespIi (dean ra evlrees niedys he fis cc acheter omens feosan'l 10(2) 
Tex-Sol Explorations Ltd. BU yer yet eye geusye one SOMME Opele-fantes VO 71) 
hormatrom/ Corporation Ltd. . -hi} vanacne’) en 3.13 sadnellt. antic . (4) 
Themmatron Corporation Lid. (Wt)...... ....- .bid dd BQ anval &% aete. (4) 
Third Canadian General Investment Trust Ltd................ 11.75(2) 
Third Canadian General Investment Trust Ltd. (Pr.)............ 32.00(2) 
Thomas Nationwide Transport Limited ..... 0... 00000004 b es 1.95(1) 
Thompson Lundmark Gold Mines Ltdis_{. eacessjo8]-boe?, aedbeas emer. 20(2) 
wormpsongPaper Box Co: Limited... ..... .... bi.) veusiesie? citeset] oane 4.75(2) 
Thompson Paper Box Co. Limited (6% Cu; Pr)eamo>.cogeelex’ owen. (4) 
Pvomson Drillines@ompany Ltd)... 8... 2... be eeeihe Bante 1.50(2) 
iThomsonsNewspapers Limited... ..... ... .b4.1 of) avathh sede ai 29.13(1) 
Thomson Newspapers Limited (6-3/4% Cu. Pr.) ......0....44. 51.13(1) 
WhomExplorationswitde ie... +... shal cant aevlle igenbrnt arselt 68(3) 
homerest/Explorations, Ltd... ...,. £v2 ww aA- 1 O}.bsd eoPoase ame - (4) 
BumbeniRollem Bearing Coy oe sss cis we. afegd Berea neces 43.00(3) 
MimreadyNiinin oe CON Tet dy ooo 7 sec. cs u csiye ges 1 Smarr fs oO} eae ert 21(2) 
Tpiex: Development Exploration Ltd... .. 1.4 Ja) Sul chood dens . (4) 
BrebesMineswIctds ea hoes os s,s cuehs ees os AT oR OE: bd chon a eon 12(3) 
Wokarmbimited ters sos cites Gee hoy peek. Race 1.40(1) 
RombilleNiines: tds 2.5) v5. cueerpera eters aN AL) aera RE eK 55(1) 
flommosey fines: [stds 3 5p, obese eet Ao AGS Mi seater TREE Sac (4) 
ffonecrattebimitedgmese re wes Sis mesons a Sleek ee ees aay eae 12.50(1) 
ontinesMininculsimited eo eet. Ie Ret a elealier oust some 60(1) 
POOKS-BlOS Eds ts seg te ea EN toe Detar d placshck Fe ere eter 75(3) 
HpOKeA TOSS tds (Al Pr)! Shee went. 9s con seater Taye a) resars et MEAT”. (4) 
HoplewsCrisseMiness imited ee ca: Ook ays eee Tosteet nd tele 09(3) 
Peorcan te <plorations std ags weak eects bs. ances. Mee tae pba neee Beem 12(2) 
flemmex Minins Developensstd.. sadugy).c0Cl) i aeaeie lian ty: 1.68(1) 
Loromont Industrial Holdings Lids. <fqicio 2a} savese. Getta ek 1.30(1) 
Toromont Industrial Holdings Ltd. (6-1/2% Cu. Cv. A. Pr)... eee ee. (4) 
eronddo Mineswistdaye ee 7k... Fred amino cian heiedanial 1eaere nee 17(2) 
Totonto-DominionsBanksee sees yew ins hacen ence chen aaa. ana 30.00(1) 
Toronto: é& ondoniinyvestment Co. ltd. ... ........ 5: aan Geen 3.90(2) 
TorontotIron’ Works Iltd:, The... (vsitidsid alts beuchilaeae"’ deere) ae 8.75(2) 
fEcronto Starmbimited((GUGBS) en. sce Hoes Bee Cee ee 38.00(1) 
orontorStar imitedi(G@IN©) "es ....,...2 1.2.5... bid cael ae 38.50(2) 
Woerwest Resources, (1962) Titds oo a. v.05. chibauso} neue ae canteen 23(2) 
otal. Petroleum. (NorthyAmerica)y Ltda As .bsl cnt pesashoe cee at 6.20(1) 
Total Petroleum (North America) Ltd. (3-1/2% Cv. A. Pr.) ....... 14.25(1) 
owendkesourcesybtd ie ae. oe. occ: acess ss. 0. abetcd ORINDA HOVER SHAVES (2) 
Wowmart Holdinsssimited) =. 75.......-...0,. .ehd serene aoe) ante een 45(2) 
Waders Bd es osc ae teoigs ai 0,'oe, ane. abhe poet aaa exraHatnt ye (4) 
‘Traders; Group Limited (GkxA:) aciiiceien) aessienlavcte tosadamekioon 15.75(1) 
Ke Groupe Uraders: Limitée (Cates), cae: 0 ...: ib per uae 15.75(1) 
flraders, Group Limited) (Cl. By) 2... 2... 0-8. ab aie): sh Hic) frawlew) ses 15.00(2) 
Le;Groupe Traders: Limitée (Cat.Bi) ...A4 .f) Sein § soeubnl oer 15.00(2) 
TradersiGroup Limited (S%.Cu, Pr) 4.8 AO) Besise.! 2ieedbab woo 25.00(2) 
Ke, Groupe Traders, Limitée (S% Cum> Priv;).. ..... bak aleantqsh4 « 25.00(2) 
iiraders Groupylinited (5% Cu. Cv. AS Pre) c).5 sy) «2 BORE 20.50(2) 
Le Groupe Traders Limitée (5% Cum. Conv. A. Priv.) ......... 20.50(2) 
Traders Group Limited (4-1/2% (Cu. Pr )iniaily sist) blow) aac) vere $6.25(1) 
Le Groupe Traders Limitée (4-1/2% Cum. Priv.) . 5.1.2.0. .440. 56.25(1) 
(iraderssGroup Pimitedi($216 CuxPr.) . 0.7.0... 2.... bab gent ve 26.00(1) 
Le Groupe Traders Limitée ($2.16 Cum, Prive) a? ta yanaain® Io ore 26.00(1) 
Traders Group Limited (1965 Wt.).........byf.cnabe. Gland Gin boot ese 2.05(1) 
LeiGroupe Traders Limitée (96S Wito! .ctnitaaiess wath degie os 2.05(1) 
Traders Group Limited (1966 Wt.) ........ . besisn: } sarssolexd -csuysts 4.70(1) 
We Groupe, Traders, Limitée (1966 Wt.) ........ Sit oni, H-ehiey- hehe 4.70(1) 
Traders Group Limited (1969 Wt.)............,. . bid soni depbia 5.00(1) 
L¢é'Groupe Traders Limitée (1969 Wt.) .. 2.4. ot) iad: 3 -vigawe sans 5.00(1) 
Wransaim Limited... 6 o.oo t ince eh born. & gee pis 5(1) 
(TransaimJuimiuted: (Wt.)) os... specs.0ns 0.0 sc otab WARHOL aneE eens i 89(1) 
PransainT imited (RG) 2s 0.2 os eco pee ve nce 8+ 0 po Be RO ITER: RO BREDE O Wies (4) 
ransair Poroited. (Pr) 5 eck cacon tees sony nte.earntae ateled easement Wes (4) 
Trans-American Mining Corp, Ltd. ....-.... . bi 4 ssn -Ddes winesoars-boaW - (4) 
Trans’ Canada Glass Ltd: ..............> ate tok DR Reoepeiaval brthenoes (1) 
Trans-Canada Pipe Lines Limited. ......\.H SD. ib fasieieeval. Gok 36.25(1) 
Trans-Canada Pipe Lines Limited ($2.75 Cu. Cv. Pr.) ou. eee Suns 66.75(1) 
Trans-Canada Pipe Lines Limited ($2.80 Cu. Pr:) 2.00.4 ee be ee 42.25(1) 
Whans-canada Pipe Lines Limited (W.)\..2.-.-..su-.- cies. seperated 10.75(1) 
Trans-Canada Resources Ltd, ......,.....-.+.+.-. deni zach. wdilenys 82(1) 
fans. Columbia Exploration Ltd. ............. .hi2 «smi easyer iain 11(2) 
Weanscontmental Resources Lids. = 2.0.0 ee ie ee ee a Re 27(2) 
Wiewoneastem (Oia: Gas Ltds 2... devel oe aoe sys ous DE GRO, « (4) 
‘Tans, Global Financial Services Ltd... ...:...+....+ Juki asftieqowt Sg 1.80(1) 
Trans-Mountain Oil Pipeline Company... ...-- 6... 2 8+55 » 2» 20,38(1) 
Aransocean Oil Incorporated.....:...-.6.5.-.+,+ «+ slid eomehe navi? yotaagey . (4) 
([rans-Pramrie Pipelines Ltd... 2. cscs cee cnee op eoeon son babel EEA oie 12.75(2) 
Transterre Exploration Ltd:.. ..... ....0.+.- >. diel cae ofa! -spinawnin 20(1) 
Trans’ Yukon Exploration Ltd.............. ts } dont anon) otianlvediay 06(1) 
Tresdomibarders*Mmes Ltd. . oo. .o. siete tle on ae inode ¥ « (4) 
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ficibag Miningu@on tds tee, Arron ote beet 9 onl nepthdrchlat 60(1) 
(igi: Bridge, Mines Timited tn tia. eked dithicantht cenac valtal 35(1) 
AM aC gi a i ate ates oe Ae NN PN, mln edE Petter wah 6.50(1) 
iinity Chiboneamau Mines Ltd...) 15 hye eee wee TN css 10(1) 
‘TrphopesResourcestlttd.*2 Je Maem) A Meee ORAM A eee Je en (4) 
Triton*Explorations Limited, DAAMIE 0. 8 aaeclnesl charred 70(1) 
TrzeeiCorporationLimitedeniy, VY ashes her soyicnaak eck ae! 17.00(1) 
Tnizec Corporation imitedA(Wt,) ia hat ee Gewslas bt hemhilosna’) cokaat 50(1) 
pioilussMines Midis sce eae 'bs eas wee Rees rah ee de aoe 15(2) 
firojant Consolidated Vimes! Ltd = = Beret oon oy 25(1) 
(fromac*Minesiibtd©s. EsO88, YY ISUONSUT E. Fn oomot) crimki-sholisat 03(3) 
roy Silver Mines: Dideee, "Reniinaten | Verran oncerher astal 08(2) 
A qust}Genoral’di}Canaday altar). Wti-cdae hes tee ine racaunt ni 23.75(1) 
Ago Wally Concrete: Homminguliid, Pew pa. wee SL OF Reine nae 2.90(1) 
(undra (Goldi Mines 1 td teeta ia ware RA oc A oR eret elit pect 18(2) 
lurbo J Res ourcesseiniitedipmsern we atk ee ew eae ee 93(2) 
fhirismor industries: Tstdtaw. ee eee ee A ee ee RP eT Eos 87-11) 
dumer Valley OikECompany Limitedhom, eae) agiausa inal -alfecan’ 18(3) 
Twentieth Century Explorations Limited... 2... 0 00. e be eee ee 75(2) 
i yunaPeaks ings" Ltd ayaty). “ease ile. Sich (bi oan th. aanes .28(3) 
ivan Richfield (Oils Iidigy we, wares | BP i he cee lent ee angen?) (3) 
yee) Wake Resourceswicinitedy te nae eee eae a 14(2) 
Ue Bones (Cl Aare content nutcase Te meesoe . Lot <a naadcee 16.25(2) 
WIster'Petroleums*itdivx Ses AIO VERMA SNES fo The cree cE ata 1.46(1) 
Ulwamar Company: Limited? StEyPeSiry, Tey ey a cpr hol iaees. 6.13(1) 
UnasiinvestmentsiLidiary. Wad zee PSRavcesatit aD a oF 16.63(2) 
Ungava Copper)Gorp: Mtdsjaeenigy: bid dyabinsdienlavet® Keowee nee lk 04(2) 
UnicanySecurity (Systemsybtdac\ (20). fd. cas) anesenuleses) bool sice 4.05(1) 
UDI 26SCO IC. re eho ce rae RE Mee haa a ee Rt a eee (4) 
Winigescosincr (Clea este te Mert cn ae ve) es eR ane an eeEONS 5 (1!) 
Unigescotine \CIMB iar hao ates Learn ak See ne | men Tae ital 2.72(1) 
Union Acceptance Corporation Ltd. (6% Cu. C. Ist Pr.) ......... 40.44(3) 
Union d’ Acceptance Limitée (6% Cum. C. lére Priv.) ......./.. 40.44(3) 
Union Acceptance Corporation Ltd. (6-1/4% Cu. A. Ist Pr.)... 0... 40.00(2) 
Union d’Acceptance Limitée (6-1/4% Cum. A. lére Priv.)........ 40.00(2) 
Union Acceptance Corporation Ltd. (6-1/4% Cu. B. Ist Pr.). 2... .. 42.50(2) 
Union d’Acceptance Limitée (6-1/4% Cum. B. liére Priv.) ....... 42.50(2) 
WaroniCarbidel@anadaemitcd ss aan een) ee ae 13.50(1) 
UniontCarbiderdu! Canada Wimitées sy oye ateekneee . eka Tae 13.50(1) 
Union Gas Company of Canada Limited ......... 04.2.0... 14.75(1) 
Union Gas Company of Canada Limited (5-1/2% Cu. A. Pr.)...... 43.00(1) 
Union Gas Company of Canada Limited (6% Cu. B. Pr.) ........ 44.13(1) 
Union, Mining: Corporation «oc... 4:.2--.- aL ened de. e)-capnieVeL(2) 
Union Oil Company of Canada Lid’. ... .. bi.) panht deta - 44.00(2) 
Winited”AsbestosiComp Litdy aye a oe eee ce eee Gee 4.05(1) 
United*Canadian.Shares* etd Ses. seed. eee 2 wos 2 eestene? oete ie (4) 
United! Canso/Oilié&Gas Ltd). paigiet.. Pelee SG Wee inadiannee set 4.25(1) 
United’ Ganso' Oilyé& Gas Ltd. (We.) Varceeeie 2) atsiveceeeo) nen in 64(1) 
WymitedsGobalt Mines Ltd... a5 ayes een cee, a eae: ieee A 02(3) 
United Comstock Lode,Mines Lid. aA 463) 6.4. tl cinceneevel asianW - (4) 
United Copper Corporation, Lid... < Mae eS a, nt opineeioav|l ast 10(1) 
Woxtedi Corporations Ltd (CLSAe)) mer teen te ee 19.50(2) 
United'Corporations Ltd. (Cl. B.)- -heniateianuieeiedol user] clos 15.00(1) 
United Corporations Ltd) ($150 ;CusAs<Prs)) Miaguvanreial seid otoe20.00(2) 
United (Corporations: Ltd(S%iCus 63aPr in. 439). by.) proses) soren 19.00(2) 
Unitedvequities Wuimitedwe. wh. panied hs ua eck, Seed I poeta O0(C1) 
United FundsyManagement (itd, 4... a0 5. ae eee ee) Grane. 8.38(1) 
United "Grain Growers Limited (5% Pr.) . .. ..... Widcemestinoieee cl. 5 14.00(2) 
United Investment Lite Assurance Go. 2¥ 4y).49R). bi-| sngineiieen. 2.) O09) 
La Compagnie d’Assurance-Vie United Investment ............. 5,.69(2) 
United Keno Hill Mines: tdi... 3.15 2% while fehseads Ge & ids85(1) 
United (MacKieMinesthitd) Sivgn: & 2 tN ea reneinlasd boowidev 04(3) 
United, MindamarMetals tds... . -aeleriseeriel wade boceedde 16(2) 
United New, Fortune, Mines itd) 2... 5/20. ssid sei poiiees dee. (4) 
United Provincial Investment Ltd. =)... teatnil-aeetied ae) tiie ot 1.30(2) 
United Reef Petroleums Lid. =. 29S) amt) pisiind. 1s) ocueblal 18(2) 
United®Siscoe Mines Lid) 7.0... 2 ei ee aeno > bre eeOC) 
United Westburme Indusimes ltd). 307... 1 aed) aeiete cotenis 4.00(1) 
United Westburne Industries Ltd. (6-1/4% Cu. A. Ist Pr.) ... 2.6. 39.00(2) 
United Westbume Industzies Lid. (Wt... 22d sendlt iedesit =e} are 1.00(2) 
Universal Pactons) Corpus, «:, s, sus, seen eats oe Dida en ly cgsas Vi. (4) 
Universal Gas Co.Ltd ee chews, oo sheet spake, ace Ee SAD vue we « (4) 
Universal Minerals Corporation)... 5 ./-_-.0 -.-.-.-,- «hl -aateiel- eataien e242) 
Universal! Patent & Development Ltd. <2. winaien 3} aieslensel. alge ov 12(2) 
UniversaliSections Iutd) %,.....,.....,. .bs } asienend danaboemenl oranda 6.50(1) 
Univex; Mining ‘Corporation Ltd. ja83 is) 2 ahesibnl lnnebiodes) -srwdies 41(2) 
Upper Canada Mines: Ltd... J ¥feicha} eosttealalsl ocotienvstl -srrwedts 1.66(1) 
Uranium Ridge, Mines Ltd..............hiJ-eagibloll levi, auibee dio 03(3) 
Uranium, Valley Mines Ltd... 2.5... +:ebee..> abhd UnelnNG laboates Wwe0(3) 
Usban Quebec Mines: Lid. . 1... CS. od gt <b! etn. eecoles 04(2) 
US-CA-MEX Explorations Ltd) 2... ... bid we RBORo Rented jos¥e20(1) 
Utilities 2 Fondine Corp, tdi 2... RR 8 rodeaieaanerT: tesoak 1.60(1) 
Utilities & Funding Corp, Lida (Cl vA) Wh tad cmieaicnanersl terstyate 1.60(2) 
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Sch. VII 
Waldex Mines Inet: WEaie mses Sass recs ete tote eh Gd BLOT. BR 13(2) 
Valley Gopper Mines iotd scar. 2 - Batons tate te a eee nind fronton tae eee 7.70(1) 
ValiMar Swimming Pools Ltd: (G1 A.) <5 082 t ein cre tee tn ee 1.60(1) 
Piscines Vali Mar Ltée (Cat. A:)). +. <5. c+. BDA SOE BRAG ON 1.60(1) 
WallNorm exploration: Lite pas: teria tones hat. te Raha oeamaen eee beeen eo shea ena (4) 
Vananda Bxploration Ltd: “3.0. 120% 2 htsrs4e. SEI ERIED SOUS TOR ede sation 06(1) 
Van der Holt Associates Limited -.-.-..-.-.+::..-. DRAIN POURIONi 22 J25(1) 
Vandoo' Consolidated Explorations Ltd. . 4.24) 22M) He is ent 04(2) 
Wane Ness Industries -Iitd® +. 26.5 acest. sunctha ae mea mete ee ne wot AOR Meme alas Dette tate Re 83(2) 
WargasyMineswibim ited: +3, =i: ear. oh. tomcat th met aah a neon tee tere see 53(1) 
Vastlode-MininesCompany-Intdi. so sree sirate te. seen Se ey RMA 05(1) 
Velero Industhes*eimiteds «5-250. oe. orc es rate re taut ta eee ee 17.63(1) 
Vencaprulnvestments Wotd ees. ee. sit. sim. on, to taste tor Menem totes rsles 1.80(1) 
VET POW OD WALULOC eka. sate ce conse ane Sa tains te) Mopeny AOR INO RMS Bee ip tetattnes er cence 1.30(1) 
Wen taresmViimin ce leiinited ctw pale. se tanita Nett tcp temo te Maa ties een ay thereto ate ens 07(2) 
Wermomt Mines tds sate tate tate Fa cate to etic te "ol Ne etetinet ROME bets, Nene hee a aires earners (4) 
Versafood Services Ltds 2). 0c. sc sere teca ce fete tate te ce ne ele, CECE, De! 7.50(1) 
Versatile- Manutacturine tds =2-7-5+.5. SOU MRE 2 INP Mh Ne th 3.50(1) 
Versatile*Manufactunm stds (Cl. wA3) Sess Bena n te ONG Beas elie etree 2.75(1) 
Wespar Mines itdis.s. taeitae. ttre stoner. atone hemarngs 7 mata MAU NANar oneal Ramat 14(1) 
Vestor Explorations Wtdy «Horas. ce rete tet te te tote te bets A UO, RIE 33(2) 
Wiaw Wimited («sesso <e scree ete te tee te tots MPU, ASTRO I ASABE ne: (4) 
Witau imaitée “ne. fee ste et. tore tetas cote tate Hedi te te tateta othe ohne SR Pee iahe 6 (4) 
Wactorla Ad gomalMineral@o. Wid: es. cH 00 9 4 aes te a bcen aie ena anemia smn te 11(1) 
Mictoria’ dt Grey Drist Cos-.+. <<. <. cer cct tates, PRUE CRIN! CEO 35.50(1) 
Victoria & Grey Trust Co. .($.35% Cu: A. Pr)-.-.0 . 224 See 40.63(1) 
Wietora Wood Development Corp GDtd eo sieses. mete een at eke ieee (4) 
Victoria Wood Development Corp. Ltd. (7-1/2% Cu. A. Pr)... 2.8. 8.13(3) 
Victor Mining Corpe Ltd... .)-.2.-. coherence tote te te sete o's ete DE Ae 08(2) 
Viking Mines! tds: is. <fsarctet.catecqute te tatete terete te lot tt ee See 08(3) 
Wallacentres Ltd, <<... re. Gsetccetoretecntatats tere tite coset he, Hate OE OSeae 9.88(1) 
Vimy Explorations: Ltd? "2.2.22 3-0) 22)4 MOUSTOS1O, SOHRIGS Ie) PONT 02(3) 
Visa’ Bella Inc. -...-... ¥OPL a1gs, J, ft 90) SONOS SoH GIGS 997) Go HOMIE, (4) 
Volcanic: Mines: Ltd. f¢5 .42 Mo av Pi 8) .O1-) NOUAOgiG 2 onRIGKIOs% AOE, 10(3) 
Voyager Explorations Wtdio+ 4 fH Deli op) SeTI as GOHBINe 292 SOULE. (4) 
Voyager Petroleums Ltd. t) 04 a9) 20) ,O1 fovslogio » Sonniggogs, Fe 4.90(1) 
Vulcan Industrial Packagins' Limited? 9P)' 2) Soil! Sao, De 9.00(1) 
‘Weabasso: Limited! ++ .+5<.siec sess tse tete tates, SOE BOERS ADR at 18.50(2) 
Weabasso: Limitées -s-.+s<c0.8 senate ns te PAD SOBRE UD SOIdIe 4 18.50(2) 
Waco Petroleums Ltd. +. ..-.+.-.-.-. DRUM BRBNBS 10 YEE? 2B nom, 02(3) 
Wadge Mines [itd® «4! JI, N2\2G) Da) BO BNBD 10 YABGIIO.? 2) SOMTE 01(3) 
Waterboard ‘Corp; Ltd? -S, U7 ove) BOUMT BORNE IO YireniOD 2h? fie 1.50(1) 
Wainoco, Oil &. Chemicals ‘Ltd. -.-.-.-.-.-.0. 50. +.9 BOUIOTG J SMOLIN: Ne 5.63(2) 
Waite Dufault Mines Ltd: -.-.-.-.-.-.-.-. Did, ABER 10 YEO) TN AOL, 09(2) 
Wrajax Timited 2+). :.-asscec tenet etate tate ne tote) et IO COSESOR A, B 13.63(1) 
Wajax Limitée 6. sine. cccete ee tecece tite tated 2H, GID AB OTE 13.63(1) 
Walker-Gooderham & Worts Limited, Hiram............0... 42,38(1) 
Wall & Redekop Corporation Ltd. .-.-. |.2%. 2s, G72 MO) Oenb St 22! 2.75(1) 
Wardair Canada Ltd: <.0c:5-c1decciectsaenetons ts caees sOed STE Redo? 95) 1.45(1) 
Wamer Investments Ltd.,.E.C.(CL-A.) .. iA. 820NG, Sond agen Day (4) 
Warmer Investments) Ltd.;-E:C- (Cl..B.) -.....8)4 MONNINGIA quo 7 hela |, (4) 
Warmer West 62500. .=.4.:ctescts rcp tenet Ae Ad, ED, ZOO BROOD BSN: 43(3) 
Warnock Hersey International Limited. ........0.. 0.00. 2. '3.65(2) 
Warnock Hersey International Limited ($1.50 Cu. A. Pr.) 2... 0... 10.00(2) 
Warrington Products Ltd. (Pr.) -..4.92 £0 WoC), DI horeyogye.7, 29, 3.50(3) 
Watson Lake Mines std! :-.-.+ 22.5 cc2. ete eters tene ED go tepo. bot, 04(3) 
Wavecom Development Ltd.....-.......+...-.-. it. INSINOS RABI, AOR, Nop, JEXGD) 
W.C:P. Explorations. Ltd...-...+.-.-.- GEE ae) BINT Mie WwOIL) Ai, 8 10.13(1) 
W..G.P., Explorations: Ltd.-(5% Cu. Cy.0At Price? 20, ineiyicovit, bi 30.00(1) 
Webb & Knapp (Canada) iiinited@: QoUN.! oly sotiices: b oittganr? &. 40(2) 
Webb é& Knapp (Canada) Limitée .....-.-..... J 2O00e UI eno Gorn! 40(2) 
Webbwood Exploration:€o, Ltd. -..:.-.0.0.-.0.-.-, Bhd AR, SPOR lie! 1.25(3) 
Webbwood Mobile Home Estates: Ltd). .....-. Bhi ciel hime, tes 1.00(2) 
Wee-Gee Uranium. Mines Ltd..-.-.-.-.-...-. -Uhd 27) SunOS wali, Rope (4) 
Weldwood! of -Canada-Limited-.-.......-... -O)-! Iapitteovel Inonivert h 13.50(1) 
Weldwood' ofCanada Limited: (Rt.) «.....-.-.-... Bi 2iWaigne 1sa. QoHEy (4) 
Welland Consolidated: Mining -Ltd..-.-:-.-...-...-. «Uld 280% souaic bonny” (4) 
Wellington Bank-(Cl. Av)icco-csarc. ce. Dh esieubel omimdies 7 hank 38(3) 
Wentworth Investment Corporation Ltd... 2.0. 10.00(2) 
Wemer Lake Nickel: Mines Ltd...... 01). Di. zomiaubn) anmudieo yw’ hati, 01(3) 
Wescorp Industries: Ltd cite ceer etc ne cssn led 2INTOST Tparsy 5.40(3) 
Wesley: Mines: Ltdy -.25-.- ie. ss, 1eca eee escercre cine tene Wie h Gat GRO Leni Svinte (4) 
Westairs ‘Mines: Litd...-.-.0.<.<.-.s-ceeots ote MON BTOMIOD Bleratuivy Jezisyvil) | (4) 
Westates Petroleum Company-.-.-.... Di), nemigolayg) % wots i2219¥ 65,056) 
Westbure: International: Industries Ltd. -....... .-.-.... Hit. GoRe leet 10.75(1) 
Westburne International Industries Ltd. (8% Cu. Cv. Pr.) 2.00... 36.00(1) 
Westburne International Industries Ltd. (Wt.)..... 2) 6 2 0 ee 6.70(2) 
West Canadian’ Mineral. Holdings-Ltd.-.-.........-.Did gon sghill smuin 1.10(1) 
Westcoast-Petroleum: Ltd cos. ccsecs cece cess snce. be ROR Yelle vip 10.13(0) 
Westcoast Petroleum Ltd: (6% Cu.-Pr.) ......-. .-. 2). 250 sadout) : 30.00(2) 
WestCoast Resources Ltd... .<.si0c¢.scrcecee-s Mh enOe oleae ACAD ak 06(1) 
Westcoast Transmission Go. td. -.-.-.....-.-, 24 Ama Brihoud % 25) 25.88(1) 
Westcoast ‘Transmission Co. Ltd. (Wt.)) 2) il qo annul 2. gout 6.69(1) 
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Westcoast ‘Transmission: Co: Ltd. (Rts:) +. +. -.s.0-. <5. Tt BOE ORAS: 16(1) 
Westecl-Rosco Timiited) 0. cc6. 8. tec ec cece corte tones. ste ie eM oe 13.88(1) 
Westeel-Rosco Limitée:-. +. -.-.se5. 0. stesso +.) DIS SHOBINOIT RS 105 13.88(1) 
Western Allenbee Oil & Gas Company Ltd... 2.) 2, 23(3) 
Western & Texas Oil Co. Ltd: 2... 25... 3 0) A SORBIOMIOS, NOTSIVGE EY (4) 
Western Broadcasting ‘Co: LidiPit. 201! Ineities yal Isto BBIDene 12.13(1) 
Western Broadcasting Co. Ltd. (5-3/4% Cu.'Cv. Pr.) 2.02 ee. 36.00(1) 
Western-Buff Mines-& Oils Lid. ... OFiii4 S.ogesi)  SbiWwhouRY) eanroM 07(1) 
Western Canadian Seed Processors Ltd). 290° 02 SIP RN EE NPT 4.50(1) 
Western Decalta Petroleum Ltd... -.-.-...-. DOMME .O, ROS ISG8" DoeGny 6.55(1) 
Western Exploration Company Ltd? 2’) 290802 197, 208 toqa TOTgm or, 12(2) 
Western Mines Tbtd. oo. uectc cs eccsce cote tence OL VERGO? QUINCY Oech 2.55(1) 
Western Quebec Mines Co: Ltd. -.-...-...-.:. DSU 2.9geqawenl! soamom! 10(1) 
Western Realty Projects Limited 42 30:0) ODIMiMo 2iogaq2 War) Goes 7.13(1) 
Western Standard Silver Mines Ltd, ..-. .-.-.-.-.+.-.-. DRE SIOURIO GZS IO 10(1) 
Western Supplies. Ltd. (Cl. -A. ‘Cu: Cv.) -... 08. 2-284 20QURIGIGK a TO: 9.00(1) 
Western Tin’ Mines Ltd. .. .-.-.-. cscs ces C4 SUBS FouOm Neng) 02(2) 
Western Warner Oils Limited ..-..-..s00scette) DPE OF EY DOTTIE 47(1) 
Westfair Foods Ltd. (Cl. A.)-. +. +20. -.:0-. 20) PURO AS, INS ENQOIIVSe 26.50(2) 
Westfair Foods-Ltd: (7% ‘Gu; Pr.)). «00.6. sce ctees cee Se eS, 19.00(3) 
Westfield Minerals: Dtdi.ccs.:.caserecctarece tate tetete totetereettars Wat TRAOS 96(1) 
‘Westfield Minerals. Ltd). (Wt.).-. 0-50. .5. ts esses seca. OR ZSPN HIGTTIOS 48(2) 
West Hill Enterprises & Mining Ltd... -.-.<0 sees hd OORT S20 Te, 10(2) 
West Indies Plantation Ltd. «...-.-.c-.+0<e0c ss te et eters tone DOU BBISS 1.75(2) 
West Indies -Plantation Ltd. (Cl..A.) -...+:-.:.:.:.:.5. DRS Sat ty! sna8'05(2) 
Westinghouse: Canada. Limited... -.-.-.-. +05 6.+cest e-store A SCONE ¢ 14.50(1) 
Westinghouse: Canada: Limitée:.-.-.-. 2+. -.+.-.-.s.-. ADE DIE CONE & 14.50(1) 
Westland Mines Lids. «.-.-.+. 6. :scercrere cote ce co tos oR, GORING BAPE VSIIGS 08(2) 
Weston Limited, ‘George «.-.-.0.-. 6. cscee tere cee tee DLE, PAOUIBIONGAS 18.00(1) 
Weston Limited, George (4-1/2% Cu. Pr.) 3-42 P1PUOJAYOS BEINN) £2 66.50(1) 
Weston Limited, George (6% Cu. Pr:).... O14. (SbiOr) ISenbay Mor 82.00(1) 
West Red Lake Gold Mines Ltd. s\i-2) 0), 4BRHOn secon) Woningae (4) 
Westview Investment Corporation Ltd. -.....-.....-...-. 4 Phe Bee, 2.08(3) 
Westville: Mines Ltdi .. +2 s-.604. 0. secs tunete sees seinn scr AROSE, OTE OTIS a (4) 
West ‘Wasa Mines Ltd. -.........-...-. Diet 2 Jes YR! NODNO.L OG GInoTO! 08(3) 
Whim Creek Consolidated (No Liability) ... of) «DI. fie") fT! olmaet ¢ (4) 
Whipsaw: Mines Limited .... .....-.:.. cree GO ott) DOUG ste, OINOIO) 10(2) 
Whistler Petroleums ‘Ltd: .¢.-.-.-..-.:cccscreaee fet lee) POISED TBNes DIIGO 2 (1) 
White Pass & Yukon Corp: Ltd: -...-.-.-.-.-> BA (SOE) aoe tes 10.00(1) 
White Pass & Yukon Corp. Ltd. (6-3/4% Cu. A. Pr.) 22. 2. 22.00(2) 
White Pass & Yukon Gorp-Ltd-(W)-o'4. aneies, AnOvT) MESIOSN 1ei6 76(2) 
White River. Mines Ltds i 0..0+. 8 ss08e.eccter eters te ed SPOR SA TOS 28(1) 
White Star Copper Mines Lids 5... 4... 4 DMI A 2RQDlOl SSI] 14(2) 
Whitehorse Copper Mines Ltds 21. -)-.+.0 0 eeecsce enero totes rete BIO 1775(1) 
Whiterock Estates Development Corporation Limited .. 0... 000 4 14.38(1) 
Whitesail Mines. Ltd) ....-.-.-....0.-.0.-.0-2. (22) OST) zIabRr PF Sqyuom? Shh. (4) 
Whitey. Wilson Oil & Gas Ltd. -.......-...-... 4.4 0) Sonam quoi 2isha) 31(3) 
Whonnock Industries Limited (Cl. A.).. G2@.284) Salim! erodes) squo; 13.50(1) 
Whonnock: Industries Limited (Cl. B.). (07) -42. 986), Bolignlt qiuout? et 14.00(1) 
Wilco Mining: Co. Ltd. .........( ak us sic) seu! eroberh squogy) of 15(1) 
Wildor -Mines..-. 2 .c.scssees (FAL) US, WEY Doped quo) e1sbeo; 01(3) 
Wiley: Oilfield Hauling ‘Ltd. 4 ..100,)..000) ic) sai! gisbayy squor, 7.00(1) 
Williams Creek Gold Quartz Mining Co. Ltd. 2... 20 eee 46(1) 
Willow Lake Mines Ltd. .. 7... SW WSS) send wiobmiY squon) sayt (4) 
Willroy Mines Ltd. ..-:-.-2+.-25.+s0-5 6.99 WD OLS) paint quo ejsbRT 70(1) 
Walshire Oil Company of Texasit! «un 91, 5¢) astimil sisbai fh squossl); (4) 
Wilson. Red Lake Gold Mines-Ltd.........(0¥, G0!) honmut quo) aroha) (4) 
Winco Steak & Burger Restaurants Limited 2... 0). 00) ood, 4.60(1) 
Windermere Exploration Limited -......... 1.1 9001) hotimit quem) mabey 20(1) 
Windfall Gils-& Mines Ltd.-.4....... (PW agelymbiinut esbarl squor) si 09(2) 
Win-Eldrich- Mines Ltd. -...-.-.+:¢.+.+.+.+. (0% CBR I) Dati quor) erobrt 09(1) 
Wannipeg Supply: & -Fuel-Co. Ltd. .. (14 S081) shitmid piobeiy squoiy, 8.50(3) 
IWame, West Oia Mining (td) «.- 02.5 se ses ncn en mone geen ee SOME TEI 25(2) 
Wisconsin-Mining Company Ltd.....-.-.- oe... GN) Dalai teen 10(1) 
Wiolf (Greek Mines tlstdie. s\,<6sjete. ccs seit cpt oa Rea SORES Tae ee (4) 
Woods "Alexander td neat, tsote SMe «hei viene tee oe Ae DON Tea 2.53(3) 
Wood-Croesus Gold: Mines Ltd........-....) qe? sein, aspentA cag 02(3) 
Woodford Investment Ltd) (Ch A.)....-..:s-....-+.-. Dil eealD Bbens) ents (4) 
Woodford Investment Ltd, (Cl. B.)....-.... Heluid zsnid said sbaneD-ar 2.00(1) 
Woodward Stores Limited .V)..W9 @V.0¢) belie! 2onid sqid shane D: 25.00(1) 
Worldwide Energy: Company Ltd 08.02) Detinu.t cami! ogit abpas Dt 2.16(2) 
Wosk’s Ltd. i. -ie heed cttesece ns (MD Dott d eon 2g/9 wbens Der 7.75(2) 
Wrightbar Mines: Limited <....-.-...-.-.+.-.-. DRL gases whens -cant) 30(2) 
Wright-Hargreaves"Mines Lid. .............. bi noimolqnd sidmipioD ag 1.15(1) 
Moma Ltds - cee esos alld egoogedl, felannones 4.05(1) 
ROMANCE #4 50h seecesesinge seve ons u necator ss oe oI BBR a IG) TLR en 4.05(1) 
Yi & R. Properties Ltd. .-..).s Did epatersd, Inioneney ledolQ at 6.75(1) 
Yankee Canuck Oil and Mining Corp. Ltd... 0 0 ee, 04(3) 
Yarandry Silver Mines Ltd. -.-......0. 4... 9letoqioonl JID) gaogoee 50.(3) 
Yellorex Mines: Ltdie 3.08. eid aanilegi) siieid-anen 13(3) 
Yellowknife. Base Metals. Ltd.-......-.4....--... <b pgijexolqra, snetensn (4) 
Yellowknife’ Bear Minés Ltd. .......5... 01. .....ftd aonsanlqgxd. nodyy at 4.40(1) 
Yorbeau Mines: Ine. 0) oreo Did eon ebied tobe 05(3) 
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Schedule VIII — Universities outside Canada Sch. VIII 
ens Lambton Corporation Limited (CleAsdbenrd- pa6lio. anvel: 9. 80(2) Azusa Pacific College, Azusa, California 
York Lambton Corporation Limited (Cl..B.)...). ccc oe ve eee ce (4) 
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PROCLAMATION FIXING VALUATION DAYS 


Know You that We, by and with the advice of Our Privy Council 
for Canada, do by this Our Proclamation 


(a) fix December 22, 1971 as the day in relation to any property 
referred to in paragraph 24(a) of the Income Tax Application 
Rules for the purposes of subdivision ¢ of Division B of Part I of 
the Income Tax Act; and 


(b) fix December 31, 1971 as the day in relation to any property 
referred to in paragraph 24(b) of those Rules for the purposes of 
that subdivision. 
History: Proclamation amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada 
Gazette, Part II, November 30, 1994. 
This proclamation was first issued in the Canada Gazette, Part I, April 29, 1972, and 
on consolidation was included as chapter 946 of the Consolidated Regulations of Can- 
ada, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada 
Gazette, Part Il, August 8, 1979. 


SCHEDULE VIII — UNIVERSITIES OUTSIDE 
CANADA 


History: Schedule I was consolidated and retitled Schedule VIII, by the Consolidated 
Regulations of Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 
1979-1934, July 19, 1979, Canada Gazette, Part I, August 8, 1979. 


Interpretation Bulletins: IT-516R2: Tuition tax credit. 


1. The universities situated in the United States of America that are 
prescribed by section 3503 are the following: 


Abilene Christian University, Abilene, Texas 
Academy of the New Church, The, Bryn Athyn, Pennsylvania 


Adams State College, Alamosa, Colorado 

Alfred University, Alfred, New. York 

American Film Institute Center for Advanced Film and Televi- 
sion Studies, Los Angeles, California 

American Graduate School of International Management, Glen- 
dale, Arizona 

American International College, Springfield, Massachusetts 

American University, The, Washington, District of Columbia 

American University in Cairo, The, New York, New York 

Amherst College, Amherst, Massachusetts 

Anderson College, Anderson, South Carolina 

Andover Newton Theological School, Newton. Centre, 
Massachusetts 

Andrews University, Berrien Springs, Michigan 

Antioch College, Yellow Springs, Ohio 

Arizona State University, Tempe, Arizona 

Asbury Theological Seminary, Wilmore, Kentucky 

Associated Mennonite Biblical Seminary, Elkhart, Indiana 

Atlantic Union College, South Lancaster, Massachusetts 

Augsburg College, Minneapolis, Minnesota 

Aurora University, Aurora, Illinois 
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Boston College, Chestnut Hill, Massachusetts 

Boston University, Boston, Massachusetts 

Bowdoin College, Brunswick, Maine 

Bowling Green State University, Bowling Green, Ohio 

Brandeis University, Waltham, Massachusetts 

Brigham Young University — Hawaii Campus, Laie, Hawaii 

Brigham Young University, Provo, Utah 

Brown University, Providence, Rhode Island 

Bryn Mawr College, Bryn Mawr, Pennsylvania 

Bucknell University, Lewisburg, Pennsylvania 

California Institute of Technology, Pasadena, California 

California Lutheran University, Thousand Oaks, California 

Calvin College, Grand Rapids, Michigan 

Calvin Theological Seminary, Grand Rapids, Michigan 

Canisius College, Buffalo, New York 

Carleton College, Northfield, Minnesota 

Carnegie-Mellon University, Pittsburgh, Pennsylvania 

Carroll College, Helena, Montana 

Case Western Reserve University, Cleveland, Ohio 

Catholic University of America, The, Washington, District of 
Columbia 

Cedarville College, Cedarville, Ohio 

Central Michigan University, Mount Pleasant, Michigan 

Central Yeshiva Tomchei Tmimim-Lubavitch, Brooklyn, New 
York 

City University, Bellevue, Washington 

Claremont McKenna College, Claremont, California 

Clark University, Worcester, Massachusetts 

Clarkson University, Potsdam, New York 

Colby College, Waterville, Maine 

Colby-Sawyer College, New London, New Hampshire 

Colgate University, Hamilton, New York 

Colgate-Rochester Divinity School, The, Rochester, New York 

College of William and Mary, Williamsburg, Virginia 

Colorado College, The, Colorado Springs, Colorado 

Colorado School of Mines, Golden, Colorado 

Colorado State University, Fort Collins, Colorado 

Columbia International University, Columbia, South Carolina 

Columbia Union College, Takoma Park, Maryland 

Columbia University in the City of New York, New York, New 
York 

Concordia College, Moorhead, Minnesota 

Connecticut College, New London, Connecticut 

Conway School of Landscape Design, Conway, Massachusetts 

Cornell University, Ithaca, New York 

Cornerstone College and Grand Rapids Baptist Seminary, Grand 
Rapids, Michigan 

Covenant College, Lookout Mountain, Tennessee 

Creighton University, Omaha, Nebraska 

Curtis Institute of Music, The, Philadelphia, Pennsylvania 

Dallas Theological Seminary, Dallas, Texas 

Dartmouth College, Hanover, New Hampshire 

Denison University, Granville, Ohio 

De Paul University, Chicago, Illinois 
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Dordt College, Sioux Center, lowa 

Drake University, Des Moines, lowa 

Drew University, Madison, New Jersey 

Drury College, Springfield, Missouri 

Duke University, Durham, North Carolina 

Duquesne University, Pittsburgh, Pennsylvania 

Eastern College, St. Davids, Pennsylvania 

Eastern Mennonite University, Harrisonburg, Virginia 

Eastern Washington University, Cheney, Washington 

Eckerd College, St. Petersburg, Florida 

Ecumenical Theological Center, Detroit, Michigan 

Elmira College, Elmira, New York 

Emerson College, Boston, Massachusetts 

Emmanuel School of Religion, Johnson City, Tennessee 

Emmaus Bible College, Dubuque, lowa 

Emory University, Atlanta, Georgia 

Emporia State University, Emporia, Kansas 

Ferris State University, Big Rapids, Michigan 

Florida Atlantic University, Boca Raton, Florida 

Florida Gulf Coast University, Fort Myers, Florida 

Florida State University, Tallahassee, Florida 

Fordham University, New York, New York 

Franciscan University of Steubenville, Steubenville, Ohio 

Fresno Pacific College, Fresno, California 

Fuller Theological Seminary, Pasadena, California 

Gallaudet College, Washington, District of Columbia 

Geneva College, Beaver. Falls, Pennsylvania 

George Washington University, The, Washington, District of 
Columbia 

Georgia Institute of Technology, Atlanta, Georgia 

Goddard College, Plainfield, Vermont 

God’s Bible School and College, Cincinnati, Ohio 

Gonzaga University, Spokane, Washington 

Gordon College, Wenham, Massachusetts 

Gordon-Conwell Theological Seminary, South Hamilton, 
Massachusetts 

Goshen College, Goshen, Indiana 

Grace University, Omaha, Nebraska 

Graceland College, Lamoni, Iowa 

Greenville College, Greenville, Illinois 

Grinnell College, Grinnell, Iowa 

Hamilton College, Clinton, New York 

Hampshire College, Amherst, Massachusetts 

Harvard University, Cambridge, Massachusetts 

Hebrew Union College — Jewish Institute of Religion, Cincin- 
nati, Ohio 

Herman M. Finch University of Health Sciences, The/The Chi- 
cago Medical School, North Chicago, Illinois 

Hillsdale College, Hillsdale, Michigan 

Holy Trinity Orthodox Seminary, The, Jordanville, New York 

Hope College, Holland, Michigan 

Houghton College, Houghton, New York 

Huntington College, Huntington, Indiana 

Illinois Institute of Technology, Chicago, Illinois 

Indiana University, Bloomington, Indiana 

lowa State University of Science and Technology, Ames, Iowa 

Ithaca College, Ithaca, New York . 

Jamestown College, Jamestown, North Dakota 

Jewish Theological Seminary of America, The, New York, New 
York 

Johns Hopkins University, The, Baltimore, Maryland 

Juilliard School, The, New York, New York 

Kansas State University, Manhattan, Kansas 

Kenyon College, Gambier, Ohio 

Kettering University, Flint, Michigan 

Lafayette College, Easton, Pennsylvania 

Lake Superior State University, Sault Ste. Marie, Michigan 

Lawrence Technological University, Southfield, Michigan 

Lehigh University, Bethlehem, Pennsylvania 

Leland Stanford Junior University (Stanford University), Stan- 
ford, California 
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Le Moyne College, Syracuse, New York 

Le Tourneau College, Longview, Texas 

Liberty University, Lynchburg, Virginia 

Life University, Marietta, Georgia 

Logan College of Chiropractic, St. Louis, Missouri 

Loma Linda University, Loma Linda, California 

Louisiana State University and Agricultural and Mechanical 
College, Baton Rouge, Louisana 

Loyola University, Chicago, Illinois 

Macalester College, St. Paul, Minnesota 

Magdalen College, Warner, New Hampshire 

Maharishi University of Management, Fairfield, lowa 

Manhattanville College, Purchase, New York 

Mankato State University, Mankato, Minnesota 

Marantha Baptist Bible College, Watertown, Wisconsin 

Marquette University, Milwaukee, Wisconsin 

Massachusetts Institute of Technology, 
Massachusetts 

Mayo Foundation, Rochester, Minnesota 

Mayo Graduate School of Medicine, Rochester, Minnesota 

Meadville-Lombard Theological School, Chicago, Illinois 

Medaille College, Buffalo, New York 

Medical College of Ohio, Toledo, Ohio 

Medical University of South Carolina, Charleston, South 
Carolina 

Mercyhurst College, Erie, Pennsylvania 

Mesivta Yeshiva Rabbi Chaim Berlin, Brooklyn, New York 

Messiah College, Grantham, Pennsylvania 

Miami University, Oxford, Ohio 

Michigan State University, Detroit College of Law, East Lan- 
sing, Michigan 

Michigan State University, East Lansing, Michigan 

Michigan Technological University, Houghton, Michigan 

Middlebury College, Middlebury, Vermont 

Minot State University, Minot, North Dakota 

Mirrer Yeshiva Central Institute, Brooklyn, New York 

Montana State University, Bozeman, Montana 

Montana Tech of the University of Montana, Butte, Montana 

Moody Bible Institute, Chicago, Illinois 

Moravian College, Bethlehem, Pennsylvania 

Mount Holyoke College, South Hadley, Massachusetts 

Mount Ida College, Newton Centre, Massachusetts 

Multnomah Bible College, Portland, Oregon 

Naropa Institute, The, Boulder, Colorado 

National College of Chiropractic, The, Lombard, Illinois 

Nazarene Theological Seminary, Kansas City, Missouri 

Ner Israel Rabbinical College, Baltimore, Maryland 

New England College, Henniker, New Hampshire 

New School University, New York, New York 


New York University, New York, New York 

Niagara University, Niagara, New York 

North American Baptist Seminary, Sioux Falls, South Dakota 

North Carolina State University at Raleigh, Raleigh, North 
Carolina 

North Central College, Naperville, Illinois 

North Dakota State University of Agriculture and Applied Sci- 
ence, Fargo, North Dakota 

Northeastern University, Boston, Massachusetts 

Northern Michigan University, Marquette, Michigan 

Northwest College of the Assemblies of God, Kirkland, 
Washington 

Northwestern College, Orange City, Iowa 

Northwestern College, St. Paul, Minnesota 

Northwestern University, Evanston, Illinois 

Northwood University, Midland, Michigan 

Nova Southeastern University, Fort Lauderdale, Florida 

Nyack Missionary College, Nyack, New York 

Oakland University, Rochester, Michigan 

Oakwood College, Huntsville, Alabama 

Oberlin College, Oberlin, Ohio 

Ohio College of Podiatric Medicine, Cleveland, Ohio 


Cambridge, 
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Ohio State University, The, Columbus, Ohio 

Ohio University, Athens, Ohio 

Old Dominion University, Norfolk, Virginia 

Oral Roberts University, Tulsa, Oklahoma 

Oregon State University, Corvallis, Oregon 

Pace University, New York, New York 

Pacific Graduate School of Psychology, Menlo Park, California 

Pacific Lutheran University, Tacoma, Washington 

Pacific Union College, Angwin, California 

Pacific University, Forest Grove, Oregon 

Palm Beach Atlantic College, West Palm Beach, Florida 

Palmer College of Chiropractic, Davenport, Iowa 

Palmer College of Chiropractic-West, Sunnyvale, California 

Park College, Kansas City, Missouri 

Pennsylvania College of Podiatric Medicine, Philadelphia, 
Pennsylvania 

Pennsylvania State University, | The, University Park, 
Pennsylvania 

Philadelphia College of Bible, Langhorne, Pennsylvania 

Philadelphia University, Philadelphia, Pennsylvania 

Pine Manor College, Chestnut Hill, Massachusetts 

Pomona College, Claremont, California 

Princeton Theological Seminary, Princeton, New Jersey 

Princeton University, Princeton, New Jersey 

Principia College, The, Elsah, Illinois 

Providence College, Providence, Rhode Island 

Purdue University, Lafayette, Indiana 

Rabbinical College of America, Morristown, New Jersey 

Rabbinical College of Long Island, Long Beach, New York 

Rabbinical Seminary of America, Forest Hills, New York 

Reed College, Portland, Oregon 

Reconstructionist Rabbinical College, Wyncote, Pennsylvania 

Reformed Bible College, Grand Rapids, Michigan 

Reformed Theological Seminary, Jackson, Mississippi 

Rensselaer Polytechnic Institute, Troy, New York 

Rice University, Houston, Texas 

Roberts Wesleyan College, North Chili, New York 

Rochester Institute of Technology, Rochester, New York 

Rockefeller University, New York, New York 

Rush University, Chicago, Illinois 

Rutgers — The State University, New Brunswick, New Jersey 

St. Bonaventure University, St. Bonaventure, New York 


St. John’s College, Annapolis, Maryland 

St. John’s College, Santa Fe, New Mexico 

Saint John’s University, Collegeville, Minnesota 

St. John’s University, Jamaica, New York 

St. Lawrence University, Canton, New York 

Saint Louis University, St. Louis, Missouri 

St. Mary’s University of San Antonio, San Antonio, Texas 

Saint Olaf College, Northfield, Minnesota 

St. Vladimir’s Orthodox Theological Seminary, Crestwood, 
New York 

San Francisco State College, San Francisco, California 

San José State University, San José, California 

Santa Clara University, Santa Clara, California 

Sarah Lawrence College, Bronxville, New York 

Scripps College, Claremont, California : 

Scripps Research Institute, The, La Jolla, California 

Seattle Pacific University, Seattle, Washington 

Seattle University, Seattle, Washington 

Sherman College of Straight Chiropractic, Spartanburg, South 
Carolina 

Simmons College, Boston, Massachusetts 

Simpson College, Indianola, lowa 

Simpson College, Redding, California 

Skidmore College, Saratoga Springs, New York 

Smith College, The, Northampton, Massachusetts 

South Dakota School of Mines and Technology, Rapid City, 
South Dakota 

Southern Adventist University, Collegedale, Tennessee 

Southern Illinois University of Carbondale, Carbondale, Illinois 
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Southern Methodist University, Dallas, Texas 
Southwestern Adventist College, Keene, Texas 

Spring Arbor College, Spring Arbor, Michigan 
Springfield College, Springfield, Massachusetts 

State University College at Oswego, Oswego, New York 
State University College at Potsdam, Potsdam, New York 


State University of New York at Binghamton, Binghamton, New. 


York 

State University of New York at Buffalo, Buffalo, New York 

State University of New York at Stony Brook, Stony Brook, 
New York 

State University of New York College of Arts and Science at 
Plattsburgh, Plattsburgh, New York 

Stephens College, Columbia, Missouri 

Stevens Institute of Technology, Hoboken, New Jersey 

Sunbridge College, Chestnut Ridge, New York 

Swarthmore College, Swarthmore, Pennsylvania 

Syracuse University, Syracuse, New York 

Tabor College, Hillsboro, Kansas 

Talmudic College of Florida, Miami Beach, Florida 

Talmudical Yeshiva of Philadelphia, Philadelphia, Pennsylvania 

Taylor University, Upland, Indiana 

Teachers College, Columbia University, New York, New York 

Telshe Yeshiva Rabbinical College of Telshe, Inc., Wickliffe, 
Ohio 

Telshe Yeshiva-Chicago, Rabbinical College of Telshe-Chicago, 
Inc., Chicago, Illinois 

Temple University, Philadelphia, Pennsylvania 

Texas A&M University, College Station, Texas 


Texas Chiropractic College, Pasadena, Texas 

Texas Woman’s University, Denton, Texas 

Thomas Aquinas College, Santa Paula, California 
Touro College, New York, New York 

Trinity Bible College, Ellendale, North Dakota 
Trinity Christian College, Palos Heights, Illinois 
Trinity College, Hartford, Connecticut 

Trinity Episcopal School for Ministry, Ambridge, Pennsylvania 
Trinity Evangelical Divinity School, Deerfield, [linois 
Trinity Lutheran College, Issaquah, Washington 
Trinity University, San Antonio, Texas 

Tufts University, Medford, Massachusetts 

Tulane University, New Orleans, Louisiana 

Union College, Lincoln, Nebraska 

Union College, Schenectady, New York 

Union Institute, The, Cincinnati, Ohio 

Union Theological Seminary, New York, New York 
University of Akron, The, Akron, Ohio 

University of Alabama at Birmingham, The, Birmingham, 
Alabama 

University of Arizona, The, Tucson, Arizona 
University of Arkansas at Little Rock, Little Rock, Arkansas 
University of California, Berkeley, California 
University of California, Davis, California 
University of California, Irvine, California 
University of California, Los Angeles, California 
University of California, Riverside, California 
University of California, San Diego, California 
University of California, San Francisco, California 
University of California, Santa Barbara, California 
University of California, Santa Cruz, California 
University of Central Florida, Orlando, Florida 
University of Chicago The, Chicago, Illinois 
University of Cincinnati, Cincinnati, Ohio 
University of Colorado, Boulder, Colorado 
University of Delaware, Newark, Delaware 
University of Denver, Denver, Colorado 

University of Detroit Mercy, Detroit, Michigan 
University of Florida, Gainesville, Florida 
University of Georgia, The, Athens, Georgia 
University of Hawaii, Honolulu, Hawaii 

University of Houston, Houston, Texas 
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University of Idaho, Moscow, Idaho 

University of Illinois, Urbana, Illinois 

University of lowa, Iowa City, lowa 

University of Judaism, Los Angeles, California 

University of Kansas, Lawrence, Kansas 

University of Kentucky, Lexington, Kentucky 

University of Maine, Orono, Maine 

University of Maryland, College Park, Maryland 

University of Massachusetts at Amherst, 
Massachusetts 

University of Miami, Coral Gables, Florida 

University of Michigan, The, Ann Arbor, Michigan 

University of Minnesota, Minneapolis, Minnesota 

University of Missouri, Columbia, Missouri 

University of Missouri, St. Louis, Missouri 

University of Montana-Missoula, The, Missoula, Montana 

University of Nebraska, The, Lincoln, Nebraska 

University of Nevada-Reno, Reno, Nevada 

University of North Carolina at Chapel Hill, Chapel Hill, North 

Carolina 

University of North Dakota, Grand Forks, North Dakota 

University of North Texas, Denton, Texas 

University of Notre Dame du Lac, Notre Dame, Indiana 

University of Oklahoma, Norman, Oklahoma 

U 

U 
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Jniversity of Oregon, Eugene, Oregon 

niversity of Pennsylvania, Philadelphia, Pennsylvania 

Jniversity of Pittsburgh, Pittsburgh, Pennsylvania 

University of Portland, Portland, Oregon 

University of Rhode Island, Kingston, Rhode Island 

University of Rochester, Rochester, New York 

University of San Diego, San Diego, California 

University of Southern California, Los Angeles, California 

University of Southern Mississippi, The, Hattiesburg, 

Mississippi 

University of Texas, Austin, Texas 

University of Texas Southwestern Medical Center at Dallas, 
The, Dallas, Texas 

University of the Pacific, Stockton, California 

University of Tulsa, Tulsa, Oklahoma 

University of Utah, Salt Lake City, Utah 

University of Vermont, Burlington, Vermont 

University of Virginia, Charlottesville, Virginia 

University of Washington, Seattle, Washington 

University of Wisconsin, Madison, Wisconsin 

University of Wyoming, The, Laramie, Wyoming 

Utah State University of Agriculture and Applied Science, Lo- 
gan, Utah 

Valparaiso University, Valparaiso, Indiana 

Vanderbilt University, Nashville, Tennessee 

Vassar College, Poughkeepsie, New York 

Villanova University, Villanova, Pennsylvania 

Wake Forest University, Winston-Salem, North Carolina 

Walla Walla College, College Place, Washington 

Washington and Lee University, Lexington, Virginia 

Washington Bible College, Lanham, Maryland 

Washington State University, Pullman, Washington 

Washington University, St. Louis, Missouri 

Wayne State University, Detroit, Michigan 

Wellesley College, Wellesley, Massachusetts 

Wesleyan University, Middleton, Connecticut 

West Virginia University, Morgantown, West Virginia 

Western Baptist College, Salem, Oregon 

Western Conservative Baptist Seminary, Portland, Oregon 

Western Michigan University, Kalamazoo, Michigan 

Western States Chiropractic College, Portland, Oregon 

Western University of Health Sciences, Pomona, California 

Western Washington University, Bellingham, Washington 

Westfield State College, Westfield, Massachusetts 


Westminster Theological Seminary, Philadelphia, Pennsylvania 
Westminster Theological Seminary in California, Escondido, 
California 
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Wheaton College, Norton, Massachusetts 
Wheaton College, Wheaton, Illinois 

Wheelock College, Boston, Massachusetts 
Whitman College, Walla Walla, Washington 
Whittier College, Whittier, California 
Whitworth College, Spokane, Washington 
William Tyndale College, Farmington Hills, Michigan 
Williams College, Williamstown, Massachusetts 
Wittenberg University, Springfield, Ohio 
Wright State University, Dayton, Ohio 

Yale University, New Haven, Connecticut 


Yeshiva Ohr Elchonon Chabad/West Coast Talmudic Seminary, 
Los Angeles, California 
VES University, Noi Wks Nai York 
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History: S. 1 of Sch. VIII amended by P.C. 2005-1133, s. 5, June 7, 2005, Canada 
Gazette, Part II, June 29, 2005, to substitute ‘ ‘Philadelphia University, Philadelphia, 
Pennsylvania” and “San José State University, San José, California” for “Philadelphia 
College of Textiles and Science, Philadelphia, Pennsylvania” and “San Jose State Col- 
lege, San Jose, California”, deemed to have had effect as of January 1, 1999. 


S. | of Sch. VIII amended by P.C. 2005-694, s. 7, May 3, 2005, Canada Gazette, Part 
Il, May 18, 2005, to add, in alphabetical order, “Reformed Theological Seminary, Jack- 
son, Mississippi”, deemed to have taken effect on January 1, 2000; “Baylor University, 
Waco, Texas”, “University of Akron, The, Akron, Ohio”, “University of Southern Mis- 
sissippi, The, Hattiesburg, Mississippi”, deemed to have taken effect on January 1, 
2002; and “Conway School of Landscape Design, Conway, Massachusetts”, deemed to 
have taken effect on January 1, 2003. 


S. | amended by P.C. 2002-2169, s. 15, December 12, 2002, Canada Gazette, Part Il, 
January 1, 2003 to delete Lutheran Bible Institute of Seattle and University of Detroit, 
applicable as of January 1, 2003; to add Kenyon College, Medical University of South 
Carolina, Nova Southeastern University, Talmudic College of Florida, Trinity Lutheran 
College and University of Detroit Mercy, applicable as of January 1, 2001; and to add 
Saint John’s University, applicable as of January 1, 2002. 
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S. 1 amended by P.C. 2001-829, s. 1, May 10, 2001, Canada Gazette, Part I, May 23, 
2001 to delete Columbia Pacific University, Medical College of Pennsylvania and 
Hahnemann University, The, Ottawa University, Parsons School of Design and Rad- 
cliffe College, applicable as of May 23, 2001; to add Academy of the New Church, 
The, Aurora University, Baylor College of Medicine, Florida Gulf Coast University, 
New School University, Texas A&M University, Western University of Health Sci- 
ences and Westfield State College, applicable as of January 1, 1999; and to add Magda- 
len College, Medaille College, Medical College of Ohio, Northern Michigan University 
and St. Bonaventure University, applicable as of January 1, 2000. 


Carroll College, Duquesne University, University of Texas. Southwestern Medical 
Center at Dallas, The, University of Wyoming, The and Wright State University added 
by P.C. 2000-726, subsec. 1(2), May 18, 2000, Canada Gazette, Part I, June 7, 2000, 
applicable as of January 1, 1997. 


Antioch College, California Lutheran University, Cornerstone College and Grand 
Rapids Baptist Seminary, Eastern College, Emporia State University, Juilliard School, 
The, Marantha Baptist Bible College, Naropa Institute, State University of New York 
at Stony Brook and West Virginia University added by the said P.C. 2000-726, subsec. 
1(3), applicable as of January 1, 1998. 


Texas Woman’s University, University of Missouri and Wheelock College added by 
the said P.C. 2000-726, subsec. 1(4), applicable as of January 1, 1999. 


Colgate-Rochester Divinity School, The, Eastern Mennonite University, Kettering Uni- 
versity, Liberty University, Life University, Louisiana State University and Agricul- 
tural and Mechanical College, Michigan State University, Northwest College of the 
Assemblies of God, Northwood University, Santa Clara University, Southern Adventist 
University and University of Vermont added by the said P.C. 2000-726, subsec. 1(5), 
effective June 7, 2000. ; 


Ambassador University (Big Sandy TX), American College, The (Bryn Mawr PA), 
Anna Maria College (formerly Anna Maria College for Women) (Paxton MA), Bald- 
win-Wallace College (Berea OH), Bluffton College (Bluffton OH), Carroll College 
(Waukesha WI), College of New Rochelle (NY), College of Wooster, The (OH), Dana 
College (Blair NB), De Pauw University (Greencastle IN), Detroit College of Law 
(MI), Divinity School, The (Rochester NY), Earlham College (Richmond IN), Eastern- 
Baptist Theological Seminary, The (Philadelphia), Eastern Mennonite College (Har- 
risonburg VA), Georgetown University (Washington DC), GMI Engineering & Man- 
agement Institute (Flint MI), Gustavus Adolphus College (St. Peter MN), Hebrew 
Union College — Jewish Institute of Religion (Los Angeles), Hebrew Union Col- 
lege — Jewish Institute of Religion (New York), Hobe Sound Bible College (Hobe 
Sound FL), Hollins College (VA), Hood College (Frederick MD), Liberty Baptist Col- 
lege (Lynchburg VA), Life Chiropractic College (Marietta GA), Louisiana State Uni- 
versity (Baton Rouge), Marymont College (Tarrytown NY), Mills College (Oakland 
CA), Mount Vernon College (Washington DC), Nasson College (Springvale ME), Naz- 
arene Bible College (Colorado Springs), Nebraska Wesleyan University (Lincoln), 
Northrop Institute of Technology (Inglewood CA), Northwest College (Kirkland WA), 
Northwood Institute (Midland MI), Puget Sound Christian College ... A college of the 
Bible (Edmonds WA), Reformed Theological Seminary (Jackson MS), Ripon College 
(Ripon WI), Saint Mary-of-the-Woods College (IN), Saint Mary’s College (Notre 
Dame IN), Southern College of Seventh-Day Adventists (Collegedale TN), Temple 
Buell College (Denver), Trinity College (Dunedin FL), University of Dubuque (IA), 
University of Santa Clara (CA), University of the Ozarks (Clarksville, AK), University 
of the South, The (Sewanee TN), University of Vermont and State Agricultural College 
(Burlington), Wagner College (Staten Island NY) and Yeshiva University of Los Ange- 
les deleted by the said P.C. 2000-726, subsec, 1(1), effective June 7, 2000. 


S. 1 amended by P.C. 1997-1041, subsecs, 1(1), (2), July 25, 1997, Canada Gazette, 
Part II, August 20, 1997, to add the following (applicable to 1996 et seq.): 


Bastyr University, Seattle, Washington 

City University, Bellevue, Washington 

Columbia International University, Columbia, South Carolina 

Eckerd College, St. Petersburg, Florida 

Grace University, Omaha, Nebraska 

Herman M. Finch University of Health Sciences, The/The Chicago Medical 
School, North Chicago, Illinois 

Montana Tech of the University of Montana, Butte, Montana 

Multnomah Bible College, Portland, Oregon 

Parsons School of Design, New York, New York 

Union College, Lincoln, Nebraska 

University of California, Davis, California 

University of California, Irvine, California 

University of California, Los Angeles, California 

University of California, Riverside, California 

University of California, San Diego, California 

University of California, Santa Barbara, California 

University of California, Santa Cruz, California 

University of Montana-Missoula, The, Missoula, Montana 

University of North Texas, Denton, Texas 


and delete the following (applicable to 1996 et seq.): 
Antioch University, New York, New York 
Bastyr College, Seattle, Washington 
Briarcliff College, Briarcliffe Manor, New York 
Columbia Bible College & Seminary, Columbia, South Carolina 
Dropsie University, The, Philadelphia, Pennsylvania 
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George Williams College, Downers Groye, Illinois 

Grace College of the Bible, Omaha, Nebraska 

Montana College of Mineral Science and Technology, Butte, Montana 
Multnomah School of the Bible, Portland, Oregon 

Ricker College, Houlton, Maine 

Rosemead Graduate School of Psychology, Rosemead, California 

University of Health Sciences/The Chicago Medical School, Chicago, Illinois 
University of Montana, Missoula, Montana 

Western Evangelical Seminary, Portland, Oregon 

Westminster Choir College, Princeton, New. Jersey. 


S. 1 amended by P.C. 1996-632, subsecs. 1(1), (2), April 30, 1996, Canada Gazette, 
Part I, May 15, 1996, to add the following (applicable after 1994): 


Alfred University, Alfred, New York 

Colby-Sawyer College, New London, New Hampshire 

College of New Rochelle, New Rochelle, New York 

Florida State University, Tallahassee, Florida 

Holy Trinity Orthodox Seminary, The, Jordanville, New York 

Lawrence Technological University, Southfield, Michigan 

Maharishi University of Management, Fairfield, Iowa 

Medical College of Pennsylvania and Hehnemann University, The Philadelphia, 
Pennsylvania 

Mercyhurst College, Erie, Pennsylvania 

Rush University, Chicago, Illinois 

Simpson College, Redding, California 

Southern College of Seventh-Day Adventists, Collegedale, Tennessee 

Westminster Theological Seminary in California, Escondido, California 


and delete the following (applicable after 1994): 
Maharishi International University, Fairfield, Iowa 
Medical College of Pennsylvania, Philadelphia, Pennsylvania 


S. 1 amended by P.C. 1995-581, s. 1, April 4, 1995, Canada Gazette, Part II, April 19, 
1995, to add the following (applicable after 1993); 


Ambassador University, Big Sandy, Texas 

Columbia Union College, Takoma Park, Maryland 
Detroit College of Law, Detroit, Michigan 

Divinity School, The, Rochester, New York 

Emmanuel School of Religion, Johnson City, Tennessee 
Meadville-Lombard Theological School, Chicago, Illinois 
Oakwood College, Huntsville, Alabama 

Scripps Research Institute, The, La Jolla, California 
University of the South, The, Sewanee, Tennessee 


S. 1 amended by P.C. 1994-866, subsec. 1(1), May 26, 1994, Canada Gazette, Part IL, 
June 15, 1994, to add the following (applicable after 1992): 


Associated Mennonite Biblical Seminary, Elkhart, Indiana 
Bluffton College, Bluffton, Ohio 

Clark University, Worcester, Massachusetts 

Ecumenical Theological Center, Detroit, Michigan 
Nebraska Wesleyan University, Lincoln, Nebraska 
Northwestern College, Orange City, Iowa 

Sunbridge College, Chestnut Ridge, New York 

Union Institute, The, Cincinnati, Ohio 

University of Georgia, The, Athens, Georgia 

University of Judaism, Los Angeles, California 

Wake Forest University, Winston-Salem, North Carolina 
Wheaton College, Norton, Massachusetts 


S. | amended by the said P.C. 1994-866, subsec. 1(2), by repealing the following (ap- 
plicable after 1992): 


Goshen Biblical Seminary, Elkhart, Indiana 
Mennonite Biblical Seminary, Elkhart, Indiana 
Union for Experimenting Colleges and Universities, The, Cincinnati, Ohio 


S. 1 amended by P.C. 1993-901, May 4, 1993, Canada Gazette, Part Il, May 19, 1993, 
to add the following (applicable after 1991): 


American Film Institute Center for Advanced Film and Television Studies, Los 
Angeles, California 

Calvin Theological Seminary, Grand Rapids, Michigan 

St. John’s University, Jamaica, New York 

Saint Olaf College, Northfield, Minnesota 


S. 1 amended by P.C. 1992-1108, s. 1, May 21, 1992, Canada Gazette, Part Il, June 3, 
1992 to add the following (applicable after 1990): 


Baldwin-Wallace College, Berea, Ohio 

Bastyr College, Seattle, Washington 

Earlham College, Richmond, Indiana 

Lutheran Bible Institute of Seattle, Issaquah, Washington 
North Central College, Naperville, Illinois 

Rabbinical College of Long Island, Long Beach, New York 
Scripps College, Claremont, California 

Trinity Bible College, Ellendale, North Dakota 

University of California, San Francisco, California 
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S. | amended by P.C. 1991-467, s. 1, March 14, 1991, Canada Gazette, Part Il, March 
27, 1991 (applicable after 1989) to add the following: 


©: 


Anderson College, Anderson, South Carolina 

De Pauw University, Greencastle, Indiana 

Ferris State University, Big Rapids, Michigan 

Hampshire College, Amherst, Massachusetts 

Mayo Foundation, Rochester, Minnesota 

Pennsylvania College of Podiatric Medicine, Philadelphia, Pennsylvania 

Reconstructionist Rabbinical College, Wyncote, Pennsylvania 

Skidmore College, Saratoga Springs, New York 

Talmudical Yeshiva of Philadelphia, Philadelphia, Pennsylvania 

Villanova University, Villanova, Pennsylvania 

Yeshiva Ohr Elchonon Chabad/West Coast Talmudic Seminary, Los Angeles, 
California 


1 amended by P.C. 1990-1332, s. 2, June 28, 1990, Canada Gazette, Part II, July 18, 


1990 (applicable after 1988), to substitute “Franciscan University of Steubenville” for 
“University of Steubenville” and “Lake Superior State University” for “Lake Superior 
State College” and to add the following: 


Claremont McKenna College, Claremont, California 

Columbia Bible College & Seminary, Columbia, South Carolina 
Curtis Institute of Music, The, Philadelphia, Pennsylvania 
Emory University, Atlanta, Georgia 

Franciscan University of Steubenville, Steubenville, Ohio 
Mankato State University, Mankato, Minnesota 

Minot State University, Minot, North Dakota 

New England College, Henniker, New Hampshire 

Northwestern College, St. Paul, Minnesota 

Palmer College of Chiropractic-West, Sunnyvale, California 
Rice University, Houston, Texas 

Southwestern Adventist College, Keene, Texas 

University of Alabama at Birmingham, The, Birmingham, Alabama 
University of Montana, Missoula, Montana 

University of San Diego, San Diego, California 

University of the Ozarks, Clarksville, Arkansas 


S. | amended by P.C. 1989-723, s. 1, April 28, 1989, Canada Gazette, Part II, May 10, 
1989, to add the following applicable after 1987: 


nie! 


Augsburg College, Minneapolis, Minnesota 

Elmira College, Elmira, New York 

God’s Bible School and College, Cincinnati, Ohio 

Life Chiropractic College, Marietta, Georgia 

Life Chiropractic College—West, San Lorenzo, California 
Montana College of Mineral Science and Technology, Butte, Montana 
Nazarene Bible College, Colorado Springs, Colorado 
Providence College, Providence, Rhode Island 

Thomas Aquinas College, Santa Paula, California 

University of Arkansas at Little Rock, Little Rock, Arkansas 
University of Nevada—Reno, Reno, Nevada 

Western Baptist College, Salem, Oregon 


amended by P.C. 1988-561, s. 1, March 24, 1988, Canada Gazette, Part Il, April 


. 1988, to add the following, applicable after 1986: 


Carroll College, Waukesha, Wisconsin 

Dana College, Blair, Nebraska 

Emerson College, Boston, Massachusetts 

Hood College, Frederick, Maryland 

Nazarene Theological Seminary, Kansas City, Missouri 
Pacific Union College, Angwin, California [already listed] 
Princeton Theological Seminary, Princeton, New Jersey 
Reformed Theological Seminary, Jackson, Mississippi 
State University College at Potsdam, Potsdam, New York 
Taylor University, Upland, Indiana [already listed] 
University of Massachusetts at Amherst, Amherst Massachusetts 


S. 1 amended by P.C. 1987-1479, s. 1, July 30, 1987, Canada Gazette, Part Il, August 
19, 1987, effective after 1985, to delete “Detroit Bible College, Farmington Hills, 
Michigan”, to substitute “Biola University” for “Biola College”, “San Rafael” for 
“Petaluma” in “Columbia Pacific University” [which had not previously been listed], to 
add “(Stanford University)” to “Leland Stanford Junior University”, and to add the 
following: 


American International College, Springfield, Massachusetts 

Atlantic Union College, South Lancaster, Massachusetts 

Canisius College, Buffalo, New York 

Central Yeshiva Tomchei Tmimim-Lubavitch, Brooklyn, New York 
Concordia College, Moorhead, Minnesota 

Emmaus Bible College, Dubuque, lowa 

Hobe Sound Bible College, Hobe Sound, Florida 

Moravian College, Bethlehem, Pennsylvania 

Pacific Graduate School of Psychology, Menlo Park, California 
Philadelphia College of Bible, Langhorne, Pennsylvania 

Rabbinical College of America, Morristown, New Jersey 

Saint Mary-of-the-Woods College, Saint Mary-of-the-Woods, Indiana 
Trinity Episcopal School for Ministry, Ambridge, Pennsylvania 


Income Tax Regulations 


University of Rhode Island, Kingston,Rhode Island 
Western States Chiropractic College, Portland, Oregon 
Whittier College, Whittier, California 

William Tyndale College, Farmington Hills, Michigan 


S. 1 amended by P.C. 1986-746, s. 1, March 26, 1986, Canada Gazette, Part II, April 
16. 1986. effective January 1, 1985, to substitute “Seattle Pacific University, Seattle, 
Washington” for “Seattle Pacific College, Seattle, Washington”, and to add the 
following: 


De Paul University, Chicago, Illinois 

GMI Engineering & Management Institute, Flint, Michigan 

Grace College of the Bible, Omaha, Nebraska 

Hollins College, Hollins College, Virginia 

Mount Ida College, Newton Centre, Massachusetts 

Sherman College of Straight Chiropractic, Spartanburg, South Carolina 
Union for Experimenting Colleges and Universities, The, Cincinnati, Ohio 
Washington and Lee University, Lexington, Virginia 


S. 1 amended by P.C. 1985-1150, s. 1, April 4, 1985, Canada Gazette, Part I, April 17, 
1985 to add “American Graduate School of International Management, Glendale, Ari- 
zona’, effective commencing January 1, 1983; to substitute “Clarkson University” for 
Clarkson College of Technology, and “Puget Sound Christian College ... A college of 
the Bible” for “Puget Sound College of the Bible”, effective January 1, 1984; and to 
add the following effective January 1, 1984: 


i) 2] 


American University in Cairo, The, New York, New York 

Barnard College, New York, New York 

Lafayette College, Easton, Pennsylvania 

State University of New York at Binghamton, Binghamton, New York 
University of Health Sciences/The Chicago Medical School, Chicago, Illinois 
University of Missouri, Columbia, Missouri 


amended by P.C. 1984-774, s. 1, March 8, 1984, Canada Gazette, Part Il, March 


, 1984 to add the following effective commencing January 1, 1983: 


American College, The, Bryn Mawr, Pennsylvania 

Antioch University, New York, New York 

Case Western Reserve University, Cleveland, Ohio 

Central Michigan University, Mount Pleasant, Michigan 
College of Wooster, The, Wooster, Ohio 

Hebrew Union College — Jewish Institute of Religion, Los Angeles, California 
Kansas State University, Manhattan, Kansas 

Maharishi International University, Fairfield, lowa 

Mirrer Yeshiva Central Institute, Brooklyn, New York 

Mount Vernon College, Washington, District of Columbia 
Ohio College of Podiatric Medicine, Cleveland, Ohio 

Pacific University, Forest Grove, Oregon 

Palm Beach Atlantic College, West Palm Beach, Florida 

Puget Sound College of the Bible, Edmonds, Washington 
Radcliffe College, Cambridge, Massachusetts 

Ripon College, Ripon, Wisconsin 

St. Vladimir’s Orthodox Theological Seminary, Crestwood, New York 
Southern Illinois University of Carbondale, Carbondale, Illinois 
Trinity University, San Antonio, Texas 

University of Central Florida, Orlando, Florida 

University of Steubenville, Steubenville, Ohio 

Westminster Choir College, Princeton, New Jersey 


S. 1 amended by P.C. 1983-1194, s. 1, April 21, 1983, Canada Gazette, Part II, May 
11, 1983, to add the following effective from January 1, 1982: 


Adams State College, Alamosa, Colorado 

Beloit College, Beloit, Wisconsin 

Bowling Green State University, Bowling Green, Ohio 
College of William and Mary, Williamsburg, Virginia 
Fresno Pacific College, Fresno, California 

Medical College of Pennsylvania, Philadelphia, Pennsylvania 
Pine Manor College, Chestnut Hill, Massachusetts 
Rockefeller University, New York, New York 

Trinity Evangelical Divinity School, Deerfield, Illinois 
Walla Walla College, College Place, Washington 

Western Conservative Baptist Seminary, Portland, Oregon 


S. 1 amended by P.C. 1982-1094, April 8, 1982, Canada Gazette, Part II, April 28, 
1982, to add to the following, effective January 1, 1981: 
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Abilene Christian University, Abilene, Texas 

Andover Newton Theological School, Newton Centre, Massachusetts 
Asbury Theological Seminary, Wilmore, Kentucky 

Bates College, Lewiston, Maine 

Bethel College, North Newton, Kansas 

Illinois Institute of Technology, Chicago, Illinois 
LeTourneau College, Longview, Texas 

Liberty Baptist College, Lynchburg, Virginia 

Messiah College, Grantham, Pennsylvania 

Oberlin College, Oberlin, Ohio 

Pomona College, Claremont, California 

Reformed Bible College, Grand Rapids, Michigan 

St. Mary’s University of San’Antonio, San Antonio, Texas 


Schedule VIII — Universities outside Canada 


Texas Chiropractic College, Pasadena, Texas 


S. | amended by P.C. 1981-673, March 12, 1981, Canada Gazette, Part Il, March 25; 
1981, to add the following, effective January 1, 1980: 


Azusa Pacific College, Azusa, California 

Boston College, Chestnut Hill, Massachusetts 

Le Moyne College, Syracuse, New York 

Northwest College, Kirkland, Washington 

Northwood Institute, Midland, Michigan 

Rabbinical Seminary of America, Forest Hills, New York 

South Dakota School of Mines and Technology, Rapid City, South Dakota 
Whitman College, Walla Walla, Washington 

Yeshiva University of Los Angeles, Los Angeles, California 


S. | amended by P.C. 1980-1138, s. 1, May 1, 1980, Canada Gazette, Part II, May 14, 
1980, to add the following, effective on and after January 1, 1979: 


Cedarville College, Cedarville, Ohio 

Detroit Bible College, Farmington Hills, Michigan 

Goddard College, Plainfield, Vermont 

Louisiana State University, Baton Rouge, Louisiana 

Multnomah School of the Bible, Portland, Oregon 

North American Baptist Seminary, Sioux Falls, South Dakota 

Ottawa University, Ottawa, Kansas 

Pace University, New York, New York 

Park College, Kansas City, Missouri 

St. John’s College, Annapolis, Maryland 

St. John’s College, Santa Fe, New Mexico 

Stephens College, Columbia, Missouri 

Taylor University, Upland, Indiana 

Touro College, New York, New York 

Trinity College, Dunedin, Florida 

Washington Bible College, Lanham, Maryland 

Western Evangelical Seminary, Portland, Oregon 
S. 1 amended by P.C. 1979-1181, April 4, 1979, Canada Gazette, Part II, April 25, 
1979, to add the following, effective on and after January 1, 1978: 

Brigham Young University — Hawaii Campus, Laie, Hawaii 

Eastern Washington University, Cheney, Washington 

Fuller Theological Seminary, Pasadena, California 

Grinnell College, Grinnell, Iowa 

Macalester College, St. Paul, Minnesota 

National College of Chiropractic, The, Lombard, Illinois 

Old Dominion University, Norfolk, Virginia 

Saint Mary’s College, Notre Dame, Indiana 

Sarah Lawrence College, Bronxville, New York 

Union College, Schenectady, New York 

University of Santa Clara, Santa Clara, California 
S. 1 amended by P.C. 1978-781, March 16, 1978, Canada Gazette, Part II, April 12, 
1968, to add the following, effective on and after January 1, 1977: 

Bennington College, Bennington, Vermont 

Creighton University, Omaha, Nebraska 

Florida Atlantic University, Boca Raton, Florida 

Mesivta Yeshiva Rabbi Chaim Berlin, Brooklyn, New York 

Ohio University, Athens, Ohio 

Swarthmore College, Swarthmore, Pennsylvania 

University of Houston, Houston, Texas 

Valparaiso University, Valparaiso, Indiana 

Western Washington University, Bellingham, Washington 


2. The universities situated in the United Kingdom of Great Britain 
and Northern Ireland that are prescribed by section 3503 are the 
following: 


Aston University, Birmingham, England 

Cranfield University, Bedfordshire, England 

Gateshead Talmudical College, Gateshead, England 

Imperial College of Science, Technology and Medicine, 
London, England 

King’s College London, London, England 

London Business School, London, England 

Loughborough University, Leicestershire, England 

Queen’s University of Belfast, The, Belfast, Northern Ireland 

University College London, London, England 

University of Aberdeen, Aberdeen, Scotland 

University of Bath, The, Bath, England 

University of Birmingham, Birmingham, England 

University of Bradford, Bradford, England 

University of Bristol, Bristol, England 

University of Cambridge, Cambridge, England 

University of Dundee, The, Dundee, Scotland 
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University of Durham, Durham, England 

University of Edinburgh, Edinburgh, Scotland 

University of Exeter, Exeter, England 

University of Glasgow, Glasgow, Scotland 

University of Leeds, Leeds, England 

University of Liverpool, Liverpool, England 

University of London, London, England 

University of Manchester, The, Manchester, England 
University of Newcastle; The, Newcastle upon Tyne, England 
University of North London, London, England 


University of Nottingham, The, Nottingham, England 
University of Oxford, Oxford, England 

University of Reading, Reading, England 

University of St. Andrews, St. Andrews, Scotland 
University of Sheffield, Sheffield, England 
University of Southampton, Southampton, England 
University of Strathclyde, Glasgow, Scotland 
University of Surrey, Guildford, Surrey, England 
University of Sussex, Brighton, England 

University of Wales, Cardiff, Wales 


»Erppaged Amendment — — Sch. VIil: 2 


October 29, 2005), will add the pleing | to s. 2 of Sch. an in 
me to have taken effect on January 1, 2004: - 


Hictbey; S. 2 amended by P.C. 2002-2169, s. 16, December 12, 2002, Canada Ga- 
zette, Part II, January 1, 2003 to add London Business School and Loughborough Uni- 
versity, applicable as of January 1, 2001. 
S. 2 amended by P.C. 2001-829, s. 2, May 10, 2001, Canada Gazette, Part Il, May 23, 
2001, to delete University of Hull, The, Hull, England, and University of Lancaster, 
Lancaster, England, applicable as of May 23, 2001; to add King’s College London, 
London, England and University of North London, London, England, applicable as of 
January 1, 1999; and to add University College London, London, England, applicable 
as of January 1, 2000. 
S. 2 amended by P.C. 2000-726, s. 2. May 18, 2000, Canada Gazette, Part Il, June 7, 
2000, to change Cranfield Institute of Technology to Cranfield University, and Victoria 
University of Manchester to University of Manchester, The, effective June 7, 2000: to 
add University of Newcastle, The, Newcastle upon Tyne, England and University of 
Surrey, Guildford, Surrey, England, applicable as of January 1, 1997; and to add Impe- 
rial College of Science, Technology and Medicine, London, England, applicable as of 
January 1, 1998. 
S. 2 amended by P.C. 1996-632, s. 2, April 30, 1996, Canada Gazette, Part II, June 15, 
1994, to add “Aston University, Ewing. England” and “University of Sussex, 
Brighton, England”, applicable after 1994. 
S. 2 amended by P.C. 1994-866, s. 2, May 26, 1994, Canada Gazette, Part II, June 15, 
1994, to add “University of Hull, The, Hull, England”, applicable after 1992. 
S. 2 amended by P.C. 1992-1108, s. 2, May 21, 1992, Canada Gazette, Part II, June 3, 
1992, to add “Gateshead Talmudical College, Gateshead, England”, applicable after 
1990. 
S. 2 amended by P.C. 1991-467, s. 2, March 14, 1991, Canada Gazette, Part Il, March 
27, 1991 (applicable after 1989) to “add the following: 

University of Bath, The, Bath, England 

University of Dundee, The, Dundee, Scotland 

University of Nottingham, The, Nottingham, England 
S. 2 amended by P.C. 1990-1332, s. 3, June 28, 1990, Canada Gazette, Part I, July 18, 
1990, to add “University of Exeter, Exeter, England” and “University of Lancaster, 
Lancaster, England”, applicable after 1988. 
S. 2 amended by P.C, 1989-723, s. 2, April 28, 1989, Canada Gazette, Part Il, May 10, 
1989, to add “University of Southampton, Southampton, England”, applicable after 
1987. 
S. 2 amended by P.C. 1984-774, s. 2, March 8, 1984, Canada Gazette, Part Il, March 
21, 1984 to add “University of Durham, Durham, England”, applicable after 1982. 


3. The universities situated in France that are prescribed by section 
3503 are the following: 

American University in Paris, Paris 

Catholic Faculties of Lyon, Lyon 

Catholic Institute of Paris, Paris 

Catholic University of Lille, The, Lille 

Ecole Nationale des Ponts et Chaussées, Paris 
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European Institute of Business Administration (INSEAD), 
Fontainebleau 
Hautes Etudes Commerciales, Paris 
Paris Graduate School of Management, Paris 
History: S. 3 amended by P.C. 2001-829, s. 3, May 10, 2001, Canada Gazette, Part I, 


May 23, 2001, to delete University of Aix- Marseilles, Aix-en-Provence, and University 
of Paris, Paris, applicable as of May 23, 2001. 


S. 3 amended by P.C. 2000-726, s. 3, May 28, 2000, Canada Gazette, Part II, June 7, 
2000, to change Catholic Faculties of Lille to Catholic University of Lille, The, effec- 
tive June 7, 2000. 
S. 3 amended by P.C. 1994-866, s. 3, May 26, 1994, Canada Gazette, Part I, June 15, 
1994, to add the following (applicable after 1992): 

Hautes Etudes Commerciales, Paris 

Paris Graduate School of Management, Paris 
S. 3 amended by P.C. 1991-467, s. 3, March 14, 1991, Canada Gazette, Part I, March 
27, 1991 (applicable after 1989) to add the following: 


Ecole Nationale des Ponts et Chaussées, Paris 
European Institute of Business Administration (INSEAD), Fontainebleau 


S. 3 amended by P.C. 1990-1332, s. 4, June 28, 1990, Canada Gazette, Part II, July 18, 
1990, to substitute “American University” for “American College”, applicable after 
1988. 


S. 3 amended by P.C. 1988-561, s. 2, March 24, 1988, Canada Gazette, Part II, April 
13, 1988, to add “American College in Paris, Paris”, applicable after 1986. 


4, The universities situated in Austria that are prescribed by section 
3503 are the following: 


University of Vienna, Vienna 


5. The universities situated in Belgium that are prescribed by sec- 
tion 3503 are the following: 


Catholic University of Louvain, Louvain 


History: S. 5 amended by P.C. 2000-726, s. 4, May 28, 2000, Canada Gazette, Part II, 
June 7, 2000, to delete Free University of Brussels, Brussels, effective June 7, 2000. 


6. The universities situated in Switzerland that are prescribed by 
section 3503 are the following: 


Franklin College of Switzerland, Sorengo (Lugano) 
University of Geneva, Geneva 
University of Lausanne, Lausanne 
History: S. 6 amended by P.C. 2001-829, s. 4, May 10, 2001, Canada Gazette, Part Il, 


May 23, 2001, to delete University of Fribourg, Fribourg, applicable as of May 23, 
2001. 


S. 6 amended by P.C. 1992-1108, s. 3, May 21, 1992, Canada Gazette, Part II, June 3, 
1992, to add “Franklin College of Switzerland, Sorengo (Lugano)”, applicable after 
1990. 


7. The universities situated in Vatican City that are prescribed by 
section 3503 are the following: 


Pontifical Gregorian University 


8. The universities situated in Israel that are prescribed by section 
3503 are the following: 


Bar-Ilan University, Ramat-Gan 
Ben Gurion University of the Negev, Beersheba 
Ecole biblique et archéologique frangaise, Jerusalem 
Hebrew University of Jerusalem, The, Jerusalem 
Jerusalem College for Women, Bayit-Vegan, Jerusalem 
Jerusalem College of Technology, Jerusalem 
Technion-Israel Institute of Technology, Haifa 
Tel-Aviv University, Tel-Aviv 
University of Haifa, Haifa 
Weizmann Institute of Science, Rehovot 
Yeshivat Aish Hatorah, Jerusalem 

History: S. 8 amended by P.C. 2001-829, s. 5, May 10, 2001, Canada Gazette, Part II, 


May 23, 2001, to delete Bezalel — Academy of Arts and Design, Jerusalem, applicable 
as of May 23, 2001. 


S. 8 amended by P.C. 1996- 632, s. 3, April 30, 1996, Canada Gazette, Part II, May 15, 
1996, to add “Ecole biblique et archéologique frangaise, Jerusalem”, applicable after 
1994. : 


Income Tax Regulations 


S. 8 amended by P.C. 1994-866, s. 4, May 26, 1994, Canada Gazette, Part Il, June 15, 
1994, to add “Yeshivat Aish Hatorah, Jerusalem’, applicable after 1992. 
S. 8 amended by P.C. 1988-561, s. 3, March 24, 1988, Canada Gazette, Part Il, April 
13, 1988, to add “Bezalel-Academy of Arts and Design, Jerusalem”, applicable after 
1986. 
S. 8 amended by P.C. 1986-746, s. 2, March 26, 1986, Canada Gazette, Part I, April 
16, 1986, effective January 1, 1985, to add “Jerusalem College of Technology, 
Jerusalem”. i 
S. 8 amended by P.C. 1983-1194, s. 2, April 21, 1983, Canada Gazette, Part II, May 
11, 1983 to add the following effective from January 1, 1982: 

University of Haifa, Haifa 

Weizmann Institute of Science, Rehovot 
S. 8 amended by P.C. 1980-1138, s. 2, May 1, 1980, Canada Gazette, Part II, May 14, 
1980, as corrected by Canada Gazette, Part II, June 11, 1980, errata, to add the follow- 
ing, effective on and after January 1, 1979: 

Ben Gurion University of the Negev, Beersheba 

Jerusalem College for Women, Bayit-Vegan, Jerusalem 


9. The universities situated in Lebanon that are prescribed by sec- 
tion 3503 are the following: 


St. Joseph NEUE Bou 


5, May 28, 2000, Canada Gazette, Part Il, 
June 7, 2000, to delete American ees of Beirut, The, Beirut, effective June 7, 
2000. 


History: S. 9 amended by P.C. 2000-726, s 


S. 9 amended by P.C. 1980-1138, s, 3, May 1, 1980, Canada Gazette, Part I, May 14, 
1980, effective on and after January 1, 1979, to add: St. Joseph University, Beirut. 


10. The universities situated in Ireland that are prescribed by sec- 
tion 3503 are the following: 


National University of Ireland, Dublin 
Royal College of Surgeons in Ireland, Dublin 
University of Dublin, Dublin 
History: S. 10 amended by P.C. 1985-1150, s. 2, April 4, 1985, Canada Gazette, Part 


II, April 17, 1985, applicable commencing January 1, 1984, to add: National University 
of Ireland, Dublin. 


S. 10 amended by P.C. 1980-1138, s. 4, May 1, 1980, Canada Gazette, Part II, May 14, 
1980, effective on and after January 1, 1979, to add: University of Dublin, Dublin. 


11. The universities situated in the Federal Republic of Germany 
that are prescribed by section 3503 are the following: 


Ruprecht-Karls-Universitat Heidenberg, Heidenberg 
Ukrainian Free University, Munich 
History: S. 11 amended by P.C. 1996-632, s. 4, April 30, 1996, Canada Gazette, Part 


Il, May 15, 1996, to add “Ruprecht-Karls-Universitaét Heidenberg, Heidenberg”’, effec- 
tive after 1994. 


12. The universities situated in Poland that are prescribed by section 
3503 are the following: 

Catholic University of Lublin, Lublin 

Jagiellonian University, Krakow 


History: S. 12 amended by P.C. 2000-726, s. 6, May 28, 2000, Canada Gazette, Part 


peur 7, 2000, to add Jagiellonian University, Krakow, applicable as of January 1, 
8 


S. 12 amended by P.C. 1986-746, s. 3, March 26, 1986, Canada Gazette, Part Il, April 
16, 1986, to substitute “Catholic University of Lublin, Lublin” for “Catholic University 
of Lubin, Lubin”, effective January 1, 1982. 


S. 12 added by P.C. 1983-1194, s. 3, April.21, 1983, Canada Gazette, Part Il, May 11, 
1983, effective from January 1, 1982. 


13. The universities situated in Spain that are prescribed by section 
3503 are the following: ‘ : 


University of Navarra, Pamplona 


History: S. 13 added by P.C. 1987-1479, s. 2, July 30, 1987, Canada Gazette, Part II, 
August 19, 1987, effective after 1985. 
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Schedule VIII — Universities outside Canada 


14. The universities situated in the People’s Republic of China that 
are prescribed by section 3503 are the following: 
Nanjing University, Nanjing 


History: S. 14 amended by P.C. 2001-829, s. 6, May 10, 2001, Canada Gazette, Part 
Il, May 23, 2001, to delete Nanjing Institute of Technology, Nanjing, applicable as of 
May 23, 2001, and to add Nanjing University, Nanjing, applicable as of January 1, 
1999. 


S. 14 added by P.C. 1989-723, s. 3, April 28, 1989, Canada Gazette, Part II, May 10, 
1989, applicable after 1987. 


15. The universities situated in Jamaica that are prescribed for the 
purposes of section 3503 are the following: 
University of the West Indies, Mona Campus, Kingston 


History: S. 15 added by P.C. 1989-723, s. 3, April 28, 1989, Canada Gazette, Part Il, 
May 10, 1989, applicable after 1987. 


16. [Repealed] 


History: S. 16 repealed by P.C. 2001-829, s. 7, May 10, 2001, Canada Gazette, Part 
II, May 23, 2001, applicable as of May 23, 2001. 


S. 16 added by P.C. 1992-1108, s. 4, May 21, 1992, Canada Gazette, Part II, June 3, 
1992, applicable after 1990. 


17. The universities situated in Australia that are prescribed by sec- 
tion 3503 are the following: 


Adelaide University, Adelaide 

Queensland University of Technology, Brisbane 
University of Melbourne, The, Parkville 
University of Queensland, The, Brisbane 
University of Sydney, The, Sydney 

University of Tasmania, Hobart 


History: S. 17 amended by P.C. 2002-2169, s. 17, December 12, 2002, Canada Ga- 
zette, Part II, January 1, 2003 to add Adelaide University, applicable as of January 1, 
2001. 


S. 17 amended by P.C. 2001-829, s, 8, May 10, 2001, Canada Gazette, Part Il, May 23, 
2001, to add Queensland University of Technology, Brisbane, applicable as of January 
I, 1999. 


S. 17 amended by P.C. 2000-726, s. 7, May 28, 2000, Canada Gazette, Part II, June 7, 
2000, to delete Flinders University of South Australia, The, Adelaide and University of 
New South Wales, The, Sydney, effective June 7, 2000; and to add University of Mel- 
bourne, The, Parkville and University of Queensland, The, Brisbane, applicable as of 
January 1, 1997. 


S. 17 amended by P.C. 1996-632, s. 5, April 30, 1996, Canada Gazette, Part II, May 
15, 1996, to add “Flinders University of South Australia, The, Adelaide” and “Univer- 
sity of New South Wales, The, Sydney” applicable after 1994. 


S. 17 amended by P.C. 1994-866, s. 5, May 26, 1994, Canada Gazette, Part II, June 15, 
1994, to add “University of Tasmania, Hobart’, applicable after 1992. 


S. 17 added by P.C. 1993-901, May 4, 1993, Canada Gazette, Part Il, May 19, 1993, 
applicable after 1991. 


18. The university situated in the Republic of Croatia that is pre- 
scribed by section 3503 is the following: 
University of Zagreb, Zagreb 


History: S. 18 added by P.C. 1994-866, May 26, 1994, Canada Gazette, Part I, June 
15, 1994, applicable after 1992. 


19. The universities situated in South Africa that are prescribed by 
section 3503 are the following: 


University of Natal, Durban 
University of the Witwatersrand, The, Johannesburg 
Proposed Amendment — Sch. VIII:19 


Application: The October 24, 2005 draft regulations, s. 5 (pre-published in the Can- 
ada Gazette, Part 1, October 29, 2005), will add the following to s. 19 of Sch. VIII in 
alphabetical order, deemed to have taken effect on January 1, 2004: 


University of Cape Town, Rondebosch 
Regulatory Impact Analysis Statement: See under Sch. VIII:1. 


Reg. 
Sch. VIII 


History: S. 19 amended by P.C. 2001-829, s, 9, May 10, 2001, Canada Gazette, Part 
Il, May 23, 2001, applicable as of January 1, 2000. The section formerly read: 


19. The university situated in South Africa that is prescribed by section 3503 is 
the following: 
University of the Witwatersrand, The, Johannesburg 


S. 19 added by P.C. 1995-581, April 4, 1995, Canada’Gazette, Part II, April 19, 1995, 
applicable after 1993. ; 


Interpretation Bulletins: See at beginning of Schedule. 


20. For the purposes of section 3503 the universities situated in the 
Netherlands are the following: 


Leiden University, Leiden 
Nyenrode University, Breukelen 
University of Groningen, Groningen 
History: S. 20 amended by P.C. 2002-2169, s. 18, December 12, 2002, Canada Ga- 


zette, Part II, January 1, 2003 to add University of Groningen and amend “Nijenrode” 
to “Nyendrode”, applicable as of January 1, 2001. 


S. 20 amended by P.C. 2000-726, s. 8, May 28, 2000, Canada Gazette, Part II, June 7. 
2000, to add Leiden University, applicable as of January 1, 1998. 


S. 20 added by P.C. 1996-632, s. 6, April 30, 1996, Canada Gazette, Part II. May 15, 
1996, applicable after 1994. 


21. For the purposes of section 3503 the universities situated in 
Hong Kong are the following: 


Hong Kong University of Science and Technology, The, 
Kowloon 
University of Hong Kong, The, Hong Kong 
History: S. 21 amended by P.C. 2002-2169, s. 19, December 12, 2002, Canada Ga- 


zette, Part II, January 1, 2003 to add University of Hong Kong, applicable as of January 
1, 2002. 


S. 21 added by P.C. 1996-632, s. 6, April 30, 1996, Canada Gazette, Part II, May 15, 
1996, applicable after 1994. 


22. The universities situated in New Zealand that are prescribed by 
section 3503 are the following: 

University of Otago, Dunedin 

Victoria University of Wellington, Wellington 


Proposed Amendment — Sch. VIII:22 


Application: The October 24, 2005 draft regulations, s. 6 (pre-published in the Can- 
ada Gazette, Part 1, October 29, 2005), will add the following to s. 22 of Sch. VIII in 
alphabetical order, deemed to have taken effect on January 1, 2003: 


- University of Auckland, The, Auckland 


Regulatory Impact Analysis Statement: See under Sch. VIE:1. 


History: S. 22 amended to add University of Otago, Dunedin by P.C. 2005-694, s. 8, 
May 3, 2005, Canada Gazette, Part Il, May 18, 2005, deemed to have taken effect on 
January 1, 2003. 


S. 22 added by P.C. 2000-726, s. 9, May 28, 2000, Canada Gazette, Part I, June 7, 
2000, applicable as of January 1, 1999, 


23. The university situated in Hungary that is prescribed by section 
3503 is the following: 


Central European University, Budapest 


History: S. 23 added by P.C. 2001-829, subsec. 10(1), May 10, 2001, Canada Gazette, 
Part Il, May 23, 2001, applicable as of January 1, 1999. 


24. The university situated in India that is prescribed by section 
3503 is the following: 


Panjab University, Chandigarh 


History: S. 24 added by P.C. 2001-829, subsec. 10(2), May 10, 2001, Canada Gazette, 
Part II, May 23, 2001, applicable as of January 1, 2000. 


Proposed Addition —— Sch. VIII:25 


25. The university situated in Estonia that is prescribed by section 
3503 is the following: 


University of Tartu, Tartu 
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Reg. 
Sch. VOI Income Tax Regulations 


History: Schedules IX, X revoked by P.C. 1993-1688, s. 4, August 26, 1993, Canada 
Gazette, Part Il, September 8, 1993, applicable to 1993 er seq. 

Schedules IX, X added by P.C. 1988-1105, s. 4, June 6, 1988, Canada Gazette, Part II, 
June 22, 1988, applicable to 1987 et seq. 


Application: The October 24, ¢ ft 
Canada Gazette, Part 1, Octo er 29, 2005). 
have taken effect on January i, 20 


SCHEDULES IX, X 
[Revoked] 
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INCOME TAX CONVENTIONS INTERPRETATION ACT 


An Act respecting the interpretation of Canada’s international conventions relating to income tax 
and the Acts implementing such conventions. 
R.S.C. 1985, c. I-4, AS AMENDED 


Short Title 


1. Short title — This Act may be cited as the Income Tax Conven- 
tions Interpretation Act. 


Definition 


2. Definition of “convention” —In this Act, “convention” 
means any convention or agreement between Canada and another 
state relating to tax on income, and includes any protocol or supple- 
mentary convention or agreement relating thereto. 


Interpretation 


3. Meaning of undefined terms — Notwithstanding the provi- 
sions of a convention or the Act giving the convention the force of 
law in Canada, it is hereby declared that the law of Canada is that, 
to the extent that a term in the convention is 


(a) not defined in the convention, 
(b) not fully defined in the convention, or 
(c) to be defined by reference to the laws of Canada, 


that term has, except to the extent that the context otherwise re- 
quires, the meaning it has for the purposes of the Income Tax Act, 
as amended from time to time, and not the meaning it had for the 
purposes of the Income Tax Act on the date the convention was en- 
tered into or given the force of law in Canada if, after that date, its 
meaning for the purposes of the Income Tax Act has changed. 


1.T. Technical News: 18 (Cudd Pressure case). 


4. Permanent establishments in Canada — Notwithstanding 
the provisions of a convention or the Act giving the convention the 
force of law in Canada, it is hereby declared that the law of Canada 
is that where, for the purposes of the application of the convention, 
the profits from a business activity, including an industrial or com- 
mercial activity, attributable or allocable to a permanent establish- 
ment in Canada are to be determined for any period, 


(a) there shall, except where the convention expressly otherwise 
provides, be included in the determination of those profits all 
amounts with respect to that activity that are attributable or allo- 
cable to the permanent establishment and that would be required 
to be included under the Income Tax Act, as amended from time 
to time, by a person resident in Canada carrying on the activity 
in Canada in the computation of his income from a business for 
that period; and 

(b) there shall, except to the extent that an agreement between 
the competent authorities of the parties to the convention ex- 
pressly otherwise provides, not be deducted in the determination 
of those profits any amount with respect to that activity that is 
attributable or allocable to the permanent establishment and that 
would not be deductible under the Income Tax Act, as amended 
from time to time, by a person resident in Canada carrying on 
the activity in Canada in the computation of his income from a 
business for that period. 


4.1 Application of section 245 of the Income Tax Act — 
Notwithstanding the provisions of a convention or the Act giving 
the convention the force of law in Canada, it is hereby declared that 


the law of Canada is that section 245 of the Income Tax Act applies 
to any benefit provided under the convention. 


History: S. 4.1 added by 2005, c. 19, s. 60, applicable with respect to transactions 
entered into after September 12, 1988. 


5. Definitions — Notwithstanding the provisions of a convention 
or the Act giving the convention the force of law in Canada, in this 
section and in the convention, 


“annuity” does not include any pension payment or any payment 
under a plan, arrangement or contract described in subparagraphs 
(a)(i) to (ix) of the definition “pension”; 
History: The definition “annuity” amended by 1999, c. 22, subsec. 84(1), applicable 
with respect to amounts paid after 1996. It formerly read: 
“annuity” does not include a pension payment (other than a periodic pension 
payment) arising in Canada; 


“Annuity” added by 1993, c. 24, s. 147, applicable with respect to amounts paid after 
199 NE 


“Canada” means the territory of Canada, and includes 


(a) every area beyond the territorial seas of Canada that, in ac- 
cordance with international law and the laws of Canada, is an 
area in respect of which Canada may exercise rights with respect 
to the seabed and subsoil and their natural resources, and 
(b) the seas and airspace above every area described in para- 
graph (a); 

“immovable property” and “real property’’, with respect to such 

property in Canada, are hereby declared to include 
(a) any right to explore for or exploit mineral deposits and 
sources in Canada and other natural resources in Canada, and 
(b) any right to an amount computed by reference to the produc- 
tion, including profit, from, or to the value of production from, 
mineral deposits and sources in Canada and other natural re- 
sources in Canada; 

Definitions: “immovable” — Quebec Civil Code art. 900-907. 


“pension” means, in respect of payments that arise in Canada, 
(a) if the convention does not include a definition “pension”, a 
payment under any plan, arrangement or contract that is 

(1) a registered pension plan, 

(ii) a registered retirement savings plan, 
(ili) a registered retirement income fund, 
(iv) a retirement compensation arrangement, 
(v) a deferred profit sharing plan, 


(vi) a plan that is deemed by subsection 147(15) of the Jn- 
come Tax Act not to be a deferred profit sharing plan, 


(vii) an annuity contract purchased under a plan referred to in 
subparagraph (v) or (vi), 

(viii) an annuity contract where the amount paid by or on 
behalf of an individual to acquire the contract was deductible 
under paragraph 60(1) of the Income Tax Act in computing 
the individual’s income for any taxation year (or would have 
been so deductible if the individual had been resident in Can- 
ada), or 

(ix) a superannuation, pension or retirement plan not other- 
wise referred to in this paragraph, and 
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(b) if the convention includes a definition “pension”, a payment 
that is a pension for the purposes of the convention or a payment 
(other than a payment of social security benefits) that would be a 
periodic pension payment if the convention did not include a 
definition “pension”; 
Related Provisions: S‘‘annuity” — Annuity excludes pension payments and certain 
other payments. 


History: The definition “pension” added by 1999, c. 22, subsec. 84(3), applicable with 
respect to amounts paid after 1996. 


“periodic pension payment” means, in respect of payments that 
arise in Canada, a pension payment other than 


(a) a lump sum payment, or a payment that can reasonably be 
considered to be an instalment of a lump sum amount, under a 
registered pension plan, 


(b) a payment before maturity, or a payment in full or partial 
commutation of the retirement income, under a registered retire- 
ment savings plan, 


(c) a payment at any time in a calendar year under a registered 
retirement income fund, where the total of all payments (other 
than the specified portion of each such payment) made under the 
fund at or before that time and in the year exceeds the total of 


(i) the amount that would be the greater of 


(A) twice the amount that, if the value of C in the defini- 
tion “minimum amount” in subsection 146.3(1) of the Jn- 
come Tax Act were nil, would be the minimum amount 
under the fund for the year, and 


(B) 10% of the fair market value of the property (other 
than annuity contracts that, at the beginning of the year, 
are not described in paragraph (b.1) of the definition 
‘qualified investment” in subsection 146.3(1) of the Jn- 
come Tax Act) held in connection with the fund at the be- 
ginning of the year 


if all property transferred in the year and before that time to 
the carrier of the fund as consideration for the carrier’s un- 
dertaking to make payments under the fund had been so 
transferred immediately before the beginning of the year and 
if the definition “minimum amount” in subsection 146.3(1) 
of the Income Tax Act applied with respect to all registered 
retirement income funds, and 


(ii) the total of all amounts each of which is an annual or 
more frequent periodic payment under an annuity contract 
that is a qualified investment, as defined in subsection 
146.3(1) of the Income Tax Act, (other than an annuity con- 
tract the fair market value of which is taken into account 
under clause (i)(B)) held by a trust governed by the fund that 
was paid into the trust in the year and before that time, or 


(d) a payment to a recipient at any time in a calendar year under 
an arrangement, other than a plan or fund referred to in 
paragraphs (a) to (c), where 


(1) the payment is not 


(A) one of a series of annual or more frequent payments 
to be made over the lifetime of the recipient or over a 
period of at least 10 years, 


(B) one of a series of annual or more frequent payments 
each of which is contingent on the recipient continuing to 
suffer from a physical or mental impairment, or 


(C) a payment to which the recipient is entitled as a con- 
sequence of the death of an individual who was in receipt 
of periodic pension payments under the arrangement, and 
that is made under a guarantee that a minimum number of 
payments will be made in respect of the individual, or 


(11) at the time the payment is made, it may reasonably be 
concluded that 


(A) the total amount of payments (other than excluded 
payments) under the arrangement to the recipient in the 
year will exceed twice the total amount of payments 


Income Tax Conventions Interpretation Act 


(other than excluded payments) made under the arrange- 
ment to the recipient in the immediately preceding year, 
otherwise than because of the fact that payments com- 
menced to be made to the recipient in the preceding year 
and were made for a period of less than twelve months in 
that year, or 


(B) the total amount of payments (other than excluded 
payments) under the arrangement to the recipient in the 
year will exceed twice the total amount of payments 
(other than excluded payments) to be made under the ar- 
rangement to the recipient in any subsequent year, other- 
wise than because of the termination of the series of pay- 
ments or the reduction in the amount of payments to be 
made after the death of any individual, 


and, for the purposes of this subparagraph, “excluded pay- 
ment” means a payment that is neither a periodic payment 
nor a payment described in any of clauses (i)(A) to (C). 
History: The portion of the definition “periodic pension payment” before para. (a) 
amended by 1999, c. 22, subsec. 84(2), applicable with respect to amounts paid after 
1996. The portion formerly read: 
“periodic pension payment” does not include a pension payment arising in Can- 
ada that is 
Para. (c) of “periodic pension payment’’amended by 1998, c. 19, s. 286, applicable to 
amounts paid after 1997. Para. (c) formerly read: 


(c) a payment at any time in a calendar year under a registered retirement income 
fund where the total of all payments made under the fund at or before that time 
and in the year, other than 


(i) a payment or portion thereof that is not required by section 146.3 of the 
Income Tax Act to be included in computing the income of any person and 
that is not included under paragraph 212(1)(q) of that Act in respect of any 
person, and 


(ii) a payment in respect of which a deduction is available under paragraph 
60(1) of the Income Tax Act in computing the income of any person, 


exceeds the greater of 


(ili) twice the amount that would be the minimum amount under the fund for 
the year, and 


(iv) ten per cent of the amount that would be the fair market value of the 
property held in connection with the fund at the beginning of the year, 


if all property transferred in the year and before that time to the carrier of the 
fund as consideration under the fund had been transferred immediately before the 
beginning of the year and if the definition “minimum amount” in paragraph 
146.3(1)(b.1) of the Income Tax Act were applicable with respect to all registered 
retirement income funds, or 


“Periodic pension payment” added by 1993, c. 24, s. 147, applicable with respect to 
amounts paid after 1991. 


“real property” — [see under “immovable” above — ed.] 


Special note re s. 5: 1993, c. 24, subsec. 84(10) (re-enacted as 1994, c. 7, Sched. 
VIII, subsec. 84(10)), provides as follows: 


(10) Notwithstanding subsection (9), [amended ITA 146.3(1)“minimum amount”) 
does not apply for the purposes of section 5 of the Income Tax Conventions Inter- 
pretation Act, with respect to payments made before 1993. 


Definitions [s. 5]: “minimum amount” — ITA 146.3(1), 248(1). 


5.1 (1) [Repealed] 


History: S. 5.1 repealed by 1999, c. 22, s. 85, applicable with respect to amounts paid 
after 1996. It formerly read: 


(1) Definition of “pension” — For the purposes of the definitions “annuity” and 
“periodic pension payment” in section 5, “pension” includes payments arising in 
Canada under 


(a) a registered pension plan; 

(b) a registered retirement savings plan; 

(c) a registered retirement income fund; 

(d) a retirement compensation arrangement; 
(e) a deferred profit sharing plan; 


(f) a plan that is deemed by subsection 147(15) of the Income Tax Act not to 
be a deferred profit sharing plan; 

(g) an annuity contract purchased under a plan referred to in paragraph (e) or 
(f); 

(h) an annuity contract where the amount paid by or on behalf of an indivi- 
dual to acquire the contract was deductible under paragraph 60(1) of the In- 
come Tax Act in computing the individual’s income for any taxation year (or 
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Application 


would have been so deductible if the individual had been resident in Can- 
ada); and 


(i) a superannuation, pension or retirement plan not otherwise referred to in 
this section. 
S. 5.1 renumbered as subsec. 5.1(1) by 1998, c. 19, s. 287, applicable to amounts paid 
after 1997. 


S. 5.1 added by 1993, c. 24, s. 148, applicable with respect to amounts paid after 1991. 


(2) Definition of “specified portion” — For the purpose of the 
definition “periodic pension payment” in section 5, the “specified 
portion” of a payment means the total of 
(a) the portion of the payment that is not required by section 
146.3 of the Income Tax Act to be included in computing the 
income of any person and that is not included under paragraph 
212(1)(q) of that Act in respect of any person; and 


(b) the portion of the payment in respect of which a deduction is 
available under paragraph 60(1) of the Income Tax Act in com- 
puting the income of any person. 


History: Subsec. 5.1(2) added by 1998, c. 19, s. 287, applicable to amounts paid after 
1997. 


6. Meaning of “interest” — Notwithstanding section 3, the 
meaning of the term “interest” in any convention given the force of 
law in Canada before November 19, 1974 does not include any 
amount paid or credited, pursuant to an agreement in writing en- 
tered into before June 23, 1983, as consideration for a guarantee 
referred to in paragraph 214(15)(a) of the Income Tax Act. 


6.1 Transitional — Where a taxation year of a taxpayer includes 
June 23, 1983, the additional tax payable under the Income Tax Act 
(except Part XIII thereof) by the taxpayer for the taxation year by 
virtue of this Act shall be calculated in accordance with the follow- 
ing formula 

B 


A=Tx= 
(Ce 


where 

A is the amount of additional taxes payable under the Income Tax 
Act (except Part XIII thereof) by the taxpayer for the taxation 
year by virtue of this Act, 

T is the amount of additional taxes payable under the Income Tax 


Act (except Part XIII thereof) by the taxpayer for the taxation 
year by virtue of this Act (except this section), 


S. 7(b) 


B is the number of days in the taxation year after June 23, 1983, 
and 


C is the number of days in the taxation year. 


History: S. 6.1 added by 1985, c. 48 (Ist Supp.), s. 2, applicable to taxation years 
ending after June 23, 1983. 


6.2 Partnerships — Notwithstanding the provisions of a conven- 
tion between Canada and another state or the Act giving it the force 
of law in Canada, it is hereby declared that the law of Canada is 
that, for the purposes of the application of the convention and the 
Income Tax Act to a person who is a resident of Canada, a partner- 
ship of which that person is a member is neither a resident nor an 
enterprise of that other state. 


History: S. 6.2 added by 1991, c. 49, s. 220, applicable to taxation years ending after 
June 23, 1983. 


6.3 Gains arising in Canada — Except where a convention ex- 
pressly otherwise provides, any amount of income, gain or loss in 
respect of the disposition of a property that is taxable Canadian pro- 
perty within the meaning assigned by the Income Tax Act is deemed 
to arise in Canada. 


History: S. 6.3 added by 1999, c. 22, s. 86, applicable to dispositions that occur after 
February 23, 1998. 


Definitions [s. 6.3]: “convention” — ITCIA 2; “taxable Canadian property” — ITA 

248(1). 

Proposed Amendment — international Tax 
SC Coonvention © 


a Revenue Agency news release, April 29, 2004: See under “Current 
Tax Treaties”, following Canada-U.K. Convention. 


Application 


7. Application — This Act applies 


(a) in the case of tax under Part XIII of the Income Tax Act, to 
amounts paid or credited after June 23, 1983; and 


(b) in all other cases, to taxation years ending after June 23, 
1983. 
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CANADA-UNITED STATES TAX CONVENTION (1980) 


Convention Between Canada and The United States of America With Respect to Taxes on Income 
and on Capital Signed on September 26, 1980, as Amended by the Protocols Signed on June 14, 
1983, March 28, 1984, March 17, 1995 and July 29, 1997 


Enacted in Canada by S.C. 1984, c. 20; 1995 Protocol enacted in Canada by S.C. 1995, c. 34, Royal Assent November 8, 1995; 
1997 Protocol enacted in Canada by S.C. 1997, c. 38, Royal Assent December 10, 1997 


Background: The Income Tax Convention (tax treaty) between Canada and the United States was signed on September 26, 1980, and amended before ratification by Protocols 
signed on June 14, 1983 and March 28, 1984. Instruments of ratification were exchanged on August 16, 1984. This Convention supersedes the former Canada-U.S. Convention, 
signed in 1942. A third Protocol, signed on March 17, 1995 (replacing one earlier signed on August 31, 1994), came into force with instruments of ratification exchanged on 
November 9, 1995. A fourth Protocol, signed on July 29, 1997, came into force with instruments of ratification exchanged on December 16, 1997. 


On April 26, 1984, the United States Treasury Department released a technical explanation of the Convention. A news release issued by the Canadian Department of Finance on 
August 16, 1984 states that the technical explanation “accurately reflects understandings reached in the course of negotiations with respect to the interpretation and application of 
the various provisions in the 1980 Tax Convention as amended”. 


The Technical Explanation may be accepted as valid guidance by the Courts; see, e.g., Coblentz, [1996] 3 C.T.C. 295 (FCA). The relevant portion of the technical explanation is 
reproduced below after each paragraph of the relevant Article. However, the Federal Court of Appeal stated in Kubicek Estate, [1997] 3 C.T.C. 435: “The Technical Explanation is 
a domestic American document. True, it is stated to have the endorsation of the Canadian Minister of Finance, but in order to bind Canada it would have to amount to another 
convention, which it does not. From the Canadian viewpoint, it has about the same status as a Revenue Canada interpretation bulletin, of interest to a Court but not necessarily 
decisive of an issue”. 


On June 13, 1995, the U.S. Treasury Department released a technical explanation of the March 17, 1995 Protocol. The Canadian Minister of Finance again stated that “Canada 
agrees that the technical explanation accurately. reflects understandings reached in the course of negotiations with respect to the interpretation and application of the various 
provisions in the Protocol”: Department of Finance news release 95-048, June 13, 1995. Similarly, a technical explanation for the Protocol signed on July 29, 1997 was released by 
the U.S. Treasury Department in December, 1997. The relevant portions of these technical explanations are reproduced below with the text. 

Negotiations for a further Protocol to amend the treaty are underway; see Proposed Amendment box below. 

In interpreting the Convention, see the Income Tax Conventions Interpretation Act (ITCIA), reproduced on the preceding pages. 

For reference to the Canada-United States Social Security Agreement, see CRA Information Circular 84-6. 

For interpretation of tax treaties see Notes to Income Tax Conventions Interpretation Act, preceding this treaty; and OECD Model Tax Convention on Income and on Capital 
(International Bureau of Fiscal Documentation, ibfd.org). For immigration/emigration issues generally, see Bart & Fragomen, Canada-U.S. Relocation Manual: Immigration 
Customs, Employment and Taxation (Carswell, looseleaf). For further discussion of each Article of this treaty see Vern Krishna, The Canada-U.S. Tax Treaty: Text and Commen- 
tary (LexisNexis Butterworths, 2004). 

The North American Free Trade Agreement generally does not apply on income tax matters: VIEWS doc 2004-006448117. 


For information on U.S. tax, see the Internal Revenue Service web site, irs.gov. 
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Canada—U.S. Tax Convention 


Art. XXIX-B Taxes Imposed by Reason of Death 
Art. XXX — Entry Into Force 
Art. XXXI — Termination 


Canada and the United States of America, desiring to conclude a Convention for the avoidance of double taxation and the prevention of 
fiscal evasion with eee to taxes on income and on om have asters, 4 as follows: 


system fairer a as the ® potential for double taxation of individuals who move. 


foe bee 


weary. as well,” he noted: “But we and the United hoe have peer that ) 
se initiatives are important 4 international page and should take effect sight 


gains. Pesce whee. one countr 
of a property lees before the individual emigral 


ensure appropriate tax ‘crediting. 
Corporations — Clarifying Residence 


For ee! the proposals. will ee 


Canadien province, for ae seule continue into a US. state and be treated for 


company law purposes as though it had been incorporated there. 


The Canada-U.S. tax treaty treats a company that continues from ne country - into 


other as thereafter being resident in its new home country. However, it has come to 1e 
attention of the Canadian and U.S. tax authorities that some have asserted inconsistent 2 
hile re- 


positions with respect toaUs. corporation that has coi ntinued into Canad 
taining its status as a U.S. corporation under U.S. internal law. The argument put for- 
ward is that the corporation would, by virtue of the treaty, be a resident only of Canada 
but that it would, for certain other U.S. tax purp es, retain its sta us as a U. S. corpo 
tion under U.S. internal law. 


The negotiators agree that it was not conemplied that the continuance provision in the 


current treaty would be used to avoid taxes in this manner. Accordingly. the revised 
provision will clarify that a company incorporated i in one country that ¢ 


inues into 
the other will still be treated as a resident of the first country unless that country’s 
internal law no longer treats it as such. For example, a U.S. corporation that continues 


into Canada but retains its status as a U.S. corporation will, under the treaty, become a 


Canadian resident while remaining a U.S. resident. Such a corporation will not be enti- 
tled to any benefits under the Canada-U. S. tax treaty 2s to the extent agreed upon 
by the competent authorities of ue a. countries, : 


Timing 


If approved, the rule for individuals will apply to odes in residence that take place 
on and after today’s date. Similarly, the rule for corporations will apply to continuances 


effected on and after today’s date, although no inference is intended regarding the treat- 


ment of such a corporation under current law. These modifications will ree part of a 
package of tax treaty changes that negotiators expect to finalize in 2001. 


For further information: Jean-Michel Catta, Public Affairs and Opemtions Division, 
(613) 996-8080; Nathalie Gauthier, Press Secretary, (613) 996- 7861; Lobes a 
Tax Legislation Division, (613) 996-0602. __ 


Department of Finance news release, October 2, 1998: Canada and United 
States to Consult regarding Modifications to Income Tax Treaty 


Beginning on October 20, 1998, Canada and the United States will consul: in Washing- 
ton regarding modifications to the current Canada-U.S. Income Tax Convention. These 
consultations are contemplated by Article 20 of the Protocol to the Convention that was 
signed on March 17, 1995 and entered into force on November 9, 1995. As stipulated 
in that Protocol, discussions are to include consideration of reductions in the withhold- 
ing tax rates provided in the Convention and the need for any modifications to the rules 
in Article XXIX A of the Treaty regarding Limitation on Benefits. It is possible that 
other issues will also be discussed. 


The Department of Finance invites comments from the public regarding the upcoming 
negotiations. Persons are invited to send their written comments to the Department to 


mcsplidation?e of the 1995 Protocol: Future consultations, and the coming into force 
of the Protocol, are covered in Articles 20 and 21. 


Article 20 provides that the appropriate authorities of each country will consult within a 
three year period with a view to determining whether further reductions in the with- 
holding rates should be introduced and whether amendments to the new limitation of 
benefits provisions would be appropriate. The authorities will also consult after a three 
year period to consider giving effect to the new arbitration procedure provided for 
under Article XXVI (Mutual Agreement Procedure). 


Article 20 reads: 


1. The appropriate authorities of the Contracting States shall consult within a 
three-year period from the date on which this Protocol enters into force with 
respect to further reductions in withholding taxes provided in the Convention, 
and with respect to the rules in Article XXIX-A (Limitation on Benefits) of the 
Convention. 


2. The appropriate authorities of the Contracting States shall consult after a 
three-year period from the date on which the Protocol enters into force in order 
to determine whether it is appropriate to make the exchange of notes referred to 
in Article XXVI (Mutual Agreement Procedure) of the Convention. 


Article 21 sets out the mechanism for the entry into force of the Protocol and the appli- 
cation of its provisions. In general, the provisions of the Protocol will be effective for 
the withholding tax as of the first day of the second month following the entry into 
force of the Protocol and, for other taxes, for taxable periods beginning on and after the 
first day of January following the entry into force of the Protocol. However, special 
rules are provided for a phased reduction of the withholding tax on direct dividends and 
the branch profits tax and for the provisions of Article XXVI-A (Assistance in Collec- 
tion). The provisions relating to the US estate tax in Article XXIX-B (Taxes Imposed 
by Reason of Death) are effective retroactively for deaths occurring after November 10, 
1988. 


Article 21 reads: 


1. This Protocol shall be subject to ratification in accordance with the applicable 
procedures in Canada and the United States and instruments of ratification shall 
be exchanged as soon as possible. 


2. The Protocol shall enter into force upon the exchange of instruments of ratifi- 
cation, and shall have effect: 


(a) For tax withheld at the source on income referred to in Articles X (Divi- 
dends), XI (Interest), XII (Royalties) and XVIII (Pensions and Annuities) of 
the Convention, except on income referred to in paragraph 5 of Article 
XVIII of the Convention (as it read before the entry into force of this Proto- 
col), with respect to amounts paid or credited on or after the first day of the 
second month next following the date on which the Protocol enters into 
force, except that the reference in paragraph 2(a) of Article X (Dividends) of 
the Convention, as amended by the Protocol, to “5 per cent” shall be read, in 
its application to amounts paid or credited on or after that first day: 


(1) Before 1996, as “7 per cent”; and 
(ii) After 1995 and before 1997, as “6 per cent”; and 


(b) For other taxes, with respect to taxable years beginning on or after the 
first day of January next following the date on which the Protocol enters into 
force, except that the reference in paragraph 6 of Article X (Dividends) of 
the Convention, as amended by the Protocol, to “5 per cent” shall be read, in 


its application to taxable years beginning on or after that first day and ending 
before 1997, as “6 per cent”. 


3. Notwithstanding the provisions of paragraph 2, Article XXVI-A (Assistance 
in Collection) of the Convention shall have effect for revenue claims finally de- 
termined by a requesting State after the date that is 10 years before the date on 
which the Protocol enters into force. 


4. Notwithstanding the provisions of paragraph 2, paragraphs 2 through 8 of Ar- 
ticle XXIX-B (Taxes Imposed by Reason of Death) of the Convention (and para- 
graph 2 of Article If (Taxes Covered) and paragraph 3(a) of Article XXIX (Mis- 
cellaneous Rules) of the Convention, as amended by the Protocol, to the extent 
necessary to implement paragraphs 2 through 8 of Article XXIX-B (Taxes Im- 
posed by Reason of Death) of the Convention) shall, notwithstanding any limita- 
tion imposed under the law of a Contracting State on the assessment, reassess- 
ment or refund with respect to a person’s return, have effect with respect to 
deaths occurring after the date on which the Protocol enters into force and, pro- 
vided that any claim for refund by reason of this sentence is filed within one year 
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Art. Il — Taxes Covered 


of the date on which the Protocol enters into force or within the otherwise appli- 
cable period for filing such claims under domestic law, with respect to benefits 
provided under any of those paragraphs with respect to deaths occurring after 
November 10, 1988. 


5. Notwithstanding the provisions of paragraph 2, paragraph 2 of Article 3 of the 
Protocol shall have effect with respect to taxable years beginning on or after the 
first day of January next following the date on which the Protocol enters into 
force. ; 


Technical Explanation [1995 Protocol]: 
Article 20 


Article 20 of the Protocol does not amend the text of the Convention. It states two 
understandings between the Contracting States regarding future action relating to mat- 
ters dealt with in the Protocol. Paragraph | requires the appropriate authorities of the 
Contracting States to consult on two matters within three years from the date on which 
the Protocol enters into force. First, they will consult with a view to agreeing to further 
reductions in withholding rates on dividends, interest and royalties under Articles X, 
XI, and XII, respectively. This provision reflects the fact that. although the Protocol 
does significantly reduce withholding rates, the United States remains interested in 
even greater reductions, to further open the capital markets and fulfill the objectives of 
the North American Free Trade Agreement. Second, the appropriate authorities of the 
Contracting States will consult about the rules in Article XXIX A (Limitation on Bene- 
fits). By that time, both Contracting States will have had an opportunity to observe the 
operation of the Article, and the United States will have had greater experience with the 
corresponding provisions in other recent U.S. tax conventions. 


Paragraph 2 of Article 20 also requires consultations between the appropriate authori- 
ties, after the three-year period from the date on which the Protocol enters into force, to 
determine whether to implement the arbitration procedure provided for in paragraph 6 
of Article XXVI (Mutual Agreement Procedure), added by Article 14 of the Protocol. 
The three-year period is intended to give the authorities an opportunity to consider how 
arbitration has functioned in other tax conventions, such as the U.S.-Germany Conven- 
tion, before implementing it under this Convention, 


Article 2] 


Article 21 of the Protocol provides the rules for the entry into force of the Protocol 
provisions. The Protocol will be subject to ratification according to the normal proce- 
dures in both Contracting States and instruments of ratification will be exchanged as 
soon as possible. Upon the exchange of instruments, the Protocol will enter into force. 


Paragraph 2(a) of Article 21 generally governs the entry into force of the provisions of 
the Protocol for taxes withheld at source, while paragraph 2(b) generally governs for 
other taxes. Paragraphs 3, 4, and 5 provide special rules for certain provisions. 


Paragraph 2(a) provides that the Protocol generally will have effect for taxes withheld 
at source on dividends, interest, royalties, and pensions and annuities (other than social 
security benefits), under Articles X, XI, XII, and XVIII, respectively, with respect to 
amounts paid or credited on or after the first day of the second month following the 
date on which the Protocol enters into force (i.e., the date on which instruments of 
ratification are exchanged). However, with respect to direct investment dividends, the 5 
percent rate specified in paragraph 2(a) of Article X will be phased in as follows: (1) 
for dividends paid or credited after the first day of the second month referred to above, 
and during 1995, the rate of withholding will be 7 percent; (2) for dividends paid or 
credited after the first day of the second month, and during 1996, the rate will be 6 
percent; and (3) for dividends paid or credited after the first day of the second month 
and after 1996, the rate will be 5 percent. 


For taxes other than those withheld at source and for the provisions of the Protocol 
relating to taxes withheld on social security benefits, the Protocol will have effect with 
respect to taxable years beginning on or after the first day of January following the date 
on which the Protocol enters into force. However, the rate of tax applicable to the 
branch tax under paragraph 6 of Article X (Dividends) will be phased in in a manner 
similar to the direct investment dividend withholding tax rate; that is, a rate of 6 per- 
cent will apply for taxable years beginning in 1996 and a rate of 5 percent will apply 
for taxable years beginning in 1997 and subsequent years. 


Paragraph 3 of Article 21 provides a special effective date for the provisions of the new 
Article XXVI A (Assistance in Collection) of the Convention, introduced by Article 15 
of the Protocol. Collection assistance may be granted by a Contracting State with re- 
spect to a request by the other Contracting State for a claim finally determined by the 
requesting State after the date that is ten years before the date of the entry into force of 
the Protocol. Thus, for example, if instruments of ratification are exchanged on July 1, 
1995, assistance may be given by Canada under Article XXVI A for a claim that was 
finally determined in the United States at any time after July 1, 1985. 

Paragraph 4 of Article 21 provides special effective date provisions for paragraphs 2 
through 7 of the new Article XXIX B (Taxes Imposed by Reason of Death) of the 
Convention, introduced by Article 18 of the Protocol, and certain related provisions 
elsewhere in the Convention. These special effective date provisions are discussed 
above in connection with Article 18. 

Finally, paragraph 5 of Article 21 provides a special effective date for paragraph 2 of 
Article 3 of the Protocol, which provides a new residence rule for certain “continued 
corporations. Under paragraph 5, the new residence rule for such corporations will 
have effect for taxable years beginning on or after the first day of January following the 
date on which the Protocol enters into force. 


Art. I 


Article |— Personal Scope 


This Conyention is generally applicable to persons who are re- 
sidents of one or both of the Contracting States. 


Technical Explanation [1984]: 


Article I provides that the Convention is generally applicable to persons who are re- 
sidents of either Canada or the United States or both Canada and the United States. The 
word “generally” is used because certain provisions of the Convention apply to persons 
who are residents of neither Canada nor the United States. 


Selected Cases [Art. 1]: Wolf v. R., [2001] 1 C.T.C. 2172 (TCC): rev'd [2002] 3 
C.T.C. 3 (FCA) (Tiebreaker rules applied). 


Definitions: “person” — Art. III:1(e), ITCIA 3. Interpretation Act 35(1); “resi- 
dent” —ITCIA 3, ITA 250. 


Article !l— Taxes Covered 


1. This Convention shall apply to taxes on income and on capital 
imposed on behalf of each Contracting State, irrespective of the 
manner in which they are levied. 


Technical Explanation [1984]: 


Paragraph | states that the Convention applies to taxes “on income and on capital” 
imposed on behalf of Canada and the United States, irrespective of the manner in 
which such taxes are levied. Neither Canada nor the United States presently impose 
taxes on capital. Paragraph | is not intended either to broaden or to limit paragraph 2, 
which provides that the Convention shall apply, in the case of Canada, to the taxes 
imposed by the Government of Canada under Parts I, XIII, and XIV of the Income Tax 
Act and, in the case of the United States, to the Federal income taxes imposed by the 
Internal Revenue Code (“the Code’). 

National taxes not generally covered by the Convention include, in the case of the 
United States, the estate, gift, and generation-skipping transfer taxes, the Windfall Prof- 
its Tax, Federal unemployment taxes, social security taxes imposed under sections 
1401, 3101, and 3111 of the Code, and the excise tax on insurance premiums imposed 
under Code section 4371. The Convention also does not generally cover the Canadian 
excise tax on net insurance premiums paid by residents of Canada for coverage of a 
risk situated in Canada, the Petroleum and Gas Revenue Tax (PGRT) and the Incre- 
mental Oil Revenue Tax ([ORT). However, the Convention has the effect of covering 
the Canadian social security tax in certain respects because under Canadian domestic 
tax law no such tax is due if there is no income subject to tax under the Income Tax Act 
of Canada, Taxes imposed by the states of the United States, and by the provinces of 
Canada, are not generally covered by the Convention, However, if such taxes are im- 
posed in accordance. with the provisions of the Convention, a foreign tax credit is en- 
sured by paragraph 7 of Article XXIV (Elimination of Double Taxation). 


2. Notwithstanding paragraph 1, the taxes existing on March 17, 
1995 to which the Convention shall apply are: 


(a) in the case of Canada, the taxes imposed by the Government 
of Canada under the Income Tax Act; and 


(b) in the case of the United States, the Federal income taxes 
imposed by the Internal Revenue Code of 1986. However, the 
Convention shall apply to: 


(i) the United States accumulated earnings tax and personal 
holding company tax, to the extent, and only to the extent, 
necessary to implement the provisions of paragraphs 5 and 8 
of Article X (Dividends); 


(ii) the United States excise taxes imposed with respect to 
private foundations, to the extent, and only to the extent, nec- 
essary to. implement the provisions of paragraph 4 of Article 
XXI (Exempt Organizations); 


(iii) the United States social security taxes, to the extent, and 
only to the extent, necessary to implement the provisions of 
paragraph 2 of Article XXIV (Elimination of Double Taxa- 
tion) and paragraph 4 of Article XXIX (Miscellaneous 
Rules); and 


(iv) the United States estate taxes imposed by the /nternal 
Revenue Code of 1986, to the extent, and only to the extent, 
necessary to implement the provisions of paragraph 3(g) of 
Article XX VI (Mutual Agreement Procedure) and Article 
XXIX-B (Taxes Imposed by Reason of Death). 
Technical Explanation [1995 Protocol]: 
Article 1 of the Protocol amends Article Il (Taxes Covered) of the Convention. Article 
Il identifies the taxes to which the Convention applies. Paragraph | of Article | re- 
places paragraphs 2 through 4 of Article Il of the Convention with new paragraphs 2 
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Art. II 


and 3. For each Contracting State, new paragraph 2 of Article II specifies the taxes 
existing on the date of signature of the Protocol to which the Convention applies. New 
paragraph 3 provides that the Convention will also apply to taxes identical or substan- 
tially similar to those specified in paragraph 2, and to any new capital taxes, that are 
imposed after the date of signature of the Protocol. 


New paragraph 2(a) of Article I] describes the Canadian taxes covered by the Conven- 
tion. As amended by the Protocol, the Convention will apply to all taxes imposed by 
the Government of Canada under the Income Tax Act. 


New paragraph 2(b) of Article Il amends the provisions identifying the U.S. taxes cov- 
ered by the Convention in several respects. The Protocol incorporates into paragraph 
2(b) the special rules found in paragraph 4 of Article II of the present Convention. New 
paragraph 2(b)(iii) conforms the rule previously found in paragraph 4(c) of Article I to 
the amended provisions of Article XXIV (Elimination of Double Taxation), under 
which Canada has agreed to grant a foreign tax credit for U.S. social security taxes. In 
addition, the Protocol adds a fourth special rule to reflect the addition to the Conven- 
tion of new Article XXIX B (Taxes Imposed by Reason of Death) and related provi- 
sions in new paragraph 3(g) of Article XXVI (Mutual Agreement Procedure). 


Article 1 of the Protocol also makes minor clarifying, non-substantive amendments to 
paragraphs 2 and 3 of the Article. 


Technical Explanation [1984]: 


Paragraph 2 contrasts with paragraph 1 of the Protocol to the 1942 Convention, which 
refers to “Dominion income taxes.” In addition, unlike the 1942 Convention, the Con- 
vention does not contain a reference to “‘surtaxes and excess-profits taxes.” 


Related Provisions: Art. XXVI-A:9 — Cross-border collection assistance applies to 
other taxes as well. 


History: Para. 2 amended by 1995 Protocol, article 1, generally effective with respect 
to taxable years begining on or after January 1, 1996 (see Art. 21(2) and (4) under 
“Application of the 1995 Protocol” above). Para. 2 formerly read: 


2. The existing taxes to which the Convention shall apply are: 


(a) in the case of Canada, the taxes imposed by the Government of Canada 
under Parts I, XIII and XIV of the Income Tax Act; and 


(b) in the case of the United States, the Federal income taxes imposed by the 
Internal Revenue Code. 


Definitions: “Canada” — Art. TII:1(a), ITCIA 5; “personal holding company” — /n- 
ternal Revenue Code s. 542(a); “United States” — Art. III:1(b). 


3. The Convention shall apply also to: 


(a) any taxes identical or substantially similar to those taxes to 
which the Convention applies under paragraph 2; and 


(b) taxes on capital; 


which are imposed after March 17, 1995 in addition to, or in place 
of, the taxes to which the Convention applies under paragraph 2. 


Technical Explanation [1995 Protocol]: 
See under para. 2. 
Technical Explanation [1984]: 


Paragraph 3 provides that the Convention also applies to any taxes identical or substan- 
tially similar to the taxes on income in existence on September 26, 1980 which are 
imposed in addition to or in place of the taxes existing on that date. Similarly, taxes on 
capital imposed after that date, are to be covered. 


It was agreed that Part I of the Income Tax Act of Canada is a covered tax even though 
Canada has made certain modifications in the Income Tax Act after the signature of the 
Convention and before the signature of the 1983 Protocol. In particular, Canada has 
enacted a low flat rate tax on petroleum production (the PGRT) which, at the time of 
the signature of the 1983 Protocol, is imposed generally at a statutory rate of 14.67 
percent for the period June 1, 1982 to May 31, 1983, and at 16 percent thereafter, 
generally reduced to an effective rate of 11 percent or 12 percent after deducting a 25 
percent resource allowance. The PGRT is not deductible in computing income for Ca- 
nadian income tax purposes. This agreement is not intended to have implications for 
any other convention or for the interpretation of Code sections 901 and 903. Further, 
the PGRT and [ORT are not taxes described in paragraphs 2 or 3. 


History: Para. 3 amended by 1995 Protocol, article 1, generally effective with respect 
to taxable years begining on or after January 1, 1996 (see Art. 21(2) under “Application 
of the 1995 Protocol” above). Para. 3 formerly read: 


3. The Convention shall apply also to: 
(a) any identical or substantially similar taxes on income; and 
(b) taxes on capital 


which are imposed after the date of signature of the Convention in addition to, or 
in place of, the existing taxes. 


4. [Repealed] 


Canada—U.S. Tax Convention 


Technical Explanation [1984]: 


Paragraph 4 provides that, notwithstanding paragraphs 2 and 3, the Convention applies 
to certain United States taxes for certain specified purposes: the accumulated earnings 
tax and personal holding company tax are covered only to the extent necessary to im- 
plement the provisions of paragraphs 5 and 8 of Article X (Dividends); the excise taxes 
imposed with respect to private foundations are covered only to the extent necessary to 
implement the provisions of paragraph 4 of Article XXI (Exempt Organizations); and 
the social security taxes imposed under sections 1401, 3101, and 3111 of the Code are 
covered only to the extent necessary to implement the provisions of paragraph 4 of 
Article XXIX (Miscellaneous Rules). The pertinent provisions of Articles X, XXI, and 
XXIX are described below. Canada has no national taxes similar to the United States 
accumulated earnings tax, personal holding company tax, or excise taxes imposed with 
respect to private foundations. 

Article Il does not specifically refer to interest, fines and penalties. Thus, each Con- 
tracting State may, in general, impose interest, fines, and penalties or pay interest pur- 
suant to its domestic laws. Any question whether such items are being imposed or paid 
in connection with covered taxes in a manner consistent with provisions of the Conven- 
tion, such as Article XXV (Non-Discrimination), may, however, be resolved by the 
competent authorities pursuant to Article XX VI (Mutual Agreement Procedure). See, 
however, the discussion below of the treatment of certain interest under Articles XXIX 
(Miscellaneous Rules) and XXX (Entry Into Force). 


History: Para. 4 repealed by 1995 Protocol, article 1, generally effective with respect 
to taxable years begining on or after January 1, 1996 (see Art. 21(2) under “Application 
of the 1995 Protocol” above). Para. 4 formerly read: 


4. Notwithstanding the provisions of paragraphs 2(b) and 3, the Convention shall 
apply to: 
(a) the United States accumulated earnings tax and personal holding com- 


pany tax, to the extent, and only to the extent, necessary to implement the 
provisions of paragraphs 5 and 8 of Article X (Dividends); 


(b) the United States excise taxes imposed with respect to private founda- 
tions, to the extent, and only to the extent, necessary to implement the provi- 
sions of paragraph 4 of Article XXI (Exempt Organizations); and 


(c) the United States social security taxes, to the extent, and only to the ex- 
tent, necessary to implement the provisions of paragraph 4 of Article XXIX 
(Miscellaneous Rules). 


Article !Il— General Definitions 


1. For the purposes of this Convention, unless the context otherwise 
requires: 


(a) when used in a geographical sense, the term ‘‘Canada” 
means the territory of Canada, including any area beyond the 
territorial seas of Canada which, in accordance with interna- 
tional law and the laws of Canada, is an area within which Can- 
ada may exercise rights with respect to the seabed and subsoil 
and their natural resources; 


(b) the term “United States’? means: 


(i) the United States of America, but does not include Puerto 
Rico, the Virgin Islands, Guam or any other United States 
possession or territory; and 


(ii) when used in a geographical sense, such term also in- 
cludes any area beyond the territorial seas of the United 
States which, in accordance with international law and the 
laws of the United States, is an area within which the United 
States may exercise rights with respect to the seabed and sub- 
soil and their natural resources; 


(c) the term ‘“‘Canadian tax’’ means the taxes referred to in Arti- 
cle Il (Taxes Covered) that are imposed on income by Canada; 


(d) the term “United States tax” means the taxes referred to in 
Article Il (Taxes Covered), other than in subparagraph (b)(i) to 


(iv) of paragraph 2 thereof, that are imposed on income by the 
United States; 


(e) the term “person’’ includes an individual, an estate, a trust, a 
company and any other body of persons; 


(f) the term “company” means any body corporate or any entity 
which is treated as a body corporate for tax purposes; 


(g) the term “competent authority” means: 


(i) in the case of Canada, the Minister of National Revenue 
or his authorized representative; and 
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(ii) in the case of the United States, the Secretary of the Trea- 
sury or his delegate; 


(h) the term “international traffic’? with reference to a resident 
of a Contracting State means any voyage of a ship or aircraft to 
transport passengers or property (whether or not operated or 
used by that resident) except where the principal purpose of the 
voyage is to transport passengers or property between places 
within the other Contracting State; 


(i) the term “State”? means any national State, whether or not a 
Contracting State; and 


(j) the term “the 1942 Convention” means the Convention and 
Protocol between Canada and the United States for the Avoid- 
ance of Double Taxation and the Prevention of Fiscal Evasion in 
the case of Income Taxes signed at Washington on March 4, 
1942, as amended by the Convention signed at Ottawa on June 
12, 1950, by the Convention signed at Ottawa on August 8, 1956 
and by the Supplementary Convention signed at Washington on 
October 25, 1966. 


Technical Explanation [1995 Protocol]: 


This Article of the Protocol amends paragraphs 1(c) and 1(d) of Article III (General 
Definitions) of the Convention. These paragraphs define the terms “Canadian tax” and 
“United States tax,” respectively. The present Convention defines “Canadian tax” to 
mean the Canadian taxes specified in paragraph 2(a) or 3(a) of Article II (Taxes Cov- 
ered), i.e., Canadian income taxes. It similarly defines the term “United States tax” to 
mean the U.S. taxes specified in paragraph 2(b) or 3(a) of Article Il, ie., U.S. income 
taxes. 


As amended by the Protocol, paragraph 2(a) of Article II of the Convention covers all 
taxes imposed by Canada under its Income Tax Act, including certain taxes that are not 
income taxes. As explained below, paragraph 2(b) is similarly amended by the Protocol 
to include certain U.S. taxes that are not income taxes. It was, therefore, necessary to 
amend the terms “Canadian tax” and “United States tax” so that they would continue to 
refer exclusively to the income taxes imposed by each Contracting State. The amend- 
ment to the definition of the term “Canadian tax” ensures, for example, that the Proto- 
col will not obligate the United States to give a foreign tax credit under Article XXIV 
(Elimination of Double Taxation) for covered taxes other than income taxes. 


The definition of “United States tax,” as amended, excludes certain United States taxes 
that are covered in Article II only for certain limited purposes under the Convention. 
These include the accumulated earnings tax, the personal holding company tax, founda- 
tion excise taxes, social security taxes, and estate taxes. To the extent that these are to 
be creditable taxes in Canada, that fact is specified elsewhere in the Convention. A 
Canadian income tax credit for U.S. social security taxes is provided in new paragraph 
2(a)(ii) of Article XXIV (Elimination of Double Taxation). A Canadian income tax 
credit for the U.S. estate taxes is provided in paragraph 6 of new Article XXIX B 
(Taxes Imposed by Reason of Death). 


Technical Explanation [1984]: 


Article IIf provides definitions and general rules of interpretation for the Convention. 
Paragraph 1(a) states that the term “Canada,” when used in a geographical sense, 
means the territory of Canada, including any area beyond the territorial seas of Canada 
which, under international law and the laws of Canada, is an area within which Canada 
may exercise rights with respect to the seabed and subsoil and their natural resources. 
This definition differs only in form from the definition of Canada in the 1942 Conven- 
tion; paragraph 1(a) omits the reference in the 1942 Convention to “the Provinces, the 
Territories and Sable Island” as unnecessary. 


Paragraph 1(b)(i) defines the term “United States” to mean the United States of 
America. The term does not include Puerto Rico, the Virgin Islands, Guam, or any 
other United States possession or territory. 


Paragraph 1(b)(ii) states that when the term “United States” is used in a geographical 
sense the term also includes any area beyond the territorial seas of the United States 
which, under international law and the laws of the United States, is an area within 
which the United States may exercise rights with respect to the seabed and subsoil and 
their natural resources. 

Paragraph 1(c) defines the term “Canadian tax” to mean the taxes imposed by the Goy- 
ernment of Canada under Parts I, XIII, and XIV of the Income Tax Act as in existence 
on September 26, 1980 and any identical or substantially similar taxes on income im- 
posed by the Government of Canada after that date and which are in addition to or in 
place of the then existing taxes. The term does not extend to capital taxes, if and when 
such taxes are ever imposed by Canada. 

Paragraph 1(d) defines the term “United States tax” to mean the Federal income taxes 
imposed by the /nternal Revenue Code as in existence on September 26, 1980 and any 
identical or substantially similar taxes on income imposed by the United States after 
that date in addition to or in place of the then existing taxes. The term does not extend 
to capital taxes, nor to the United States taxes identified in paragraph 4 of Article I 
(Taxes Covered). 

Paragraph 1(e) provides that the term “person” includes an individual, an estate, a trust, 
a company, and any other body of persons. Although both the United States and Can- 
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ada do not regard partnerships as taxable entities, the definition in the paragraph is 
broad enough to include partnerships where necessary. 


Paragraph 1(f) defines the term “company” to mean any body corporate or any entity 
which is treated as a body corporate for tax purposes. 


The term “competent authority” is defined in paragraph I(g) to mean, in the case of 
Canada, the Minister of National Revenue or his authorized representative and, in the 
case of the United States, the Secretary of the Treasury or his delegate. The Secretary 
of the Treasury has delegated the general authority to act as competent authority to the 
Commissioner of the Internal Revenue Service, who has redelegated such authority to 
the Associate Commissioner (Operations). The Assistant Commissioner (Examination) 
has been delegated the authority to administer programs for simultaneous, spontaneous 
and industrywide exchanges of information. The Director, Foreign Operations District, 
has been delegated the authority to administer programs for routine and specific ex- 
changes of information and mutual assistance in collection. The Assistant Commis- 
sioner (Criminal Investigations) has been delegated the authority to administer the si- 
multaneous criminal investigation program with Canada. 


Paragraph 1(h) defines the term “international traffic” to mean, with reference to a resi- 
dent of a Contracting State, any voyage of a ship or aircraft to transport passengers or 
property (whether or not operated or used by that resident), except where the principal 
purpose of the voyage is transport between points within the other Contracting State. 
For example, in determining for Canadian tax purposes whether a United States resi- 
dent has derived profits from the operation of ships or aircraft in international traffic, a 
voyage of a ship or aircraft (whether or not operated or used by that resident) that 
includes stops in both Contracting States will not be international traffic if the principal 
purpose of the voyage is to transport passengers or property from one point in Canada 
to another point in Canada. 


Paragraph 1(i) defines the term “State” to mean any national State, whether or not a 
Contracting State. 


Paragraph 1(j) establishes “the 1942 Convention’ as the term to be used throughout the 
Convention for referring to the pre-existing income tax treaty relationship between the 
United States and Canada. 


Related Provisions: ITCIA 3 — Meanings of undefined terms: 5 — Definitions of 
“annuity”, “Canada”, “immovable property”, “real property”, “periodic pension pay- 
ment”; 6 — Definition of “interest”. 

History: Subparas. 1(c) and (d) amended by 1995 Protocol, article 2, generally effec- 
tive with respect to taxable years begining on or after January 1, 1996 (see Art. 21(2) 
under “Application of the 1995 Protocol” above). Subparas. (c) and (d) formerly read: 


(c) the term “Canadian tax” means the Canadian taxes referred to in paragraphs 
2(a) and 3(a) of Article Il (Taxes Covered): 


(d) the term “United States tax” means the United States taxes referred to in 
paragraphs 2(b) and 3(a) of Article II (Taxes Covered); 


Subpara. 1(h) amended by 1983 Protocol, article I. 


Selected Cases [Art. Ill(1)]: Cudd Pressure Control Inc. y. R., [1999] 1 C.T.C. 1 
(FCA); leave to appeal to SCC refused (1999), 242 N.R. 400 (note) (Notional rent not 
deductible). 


Definitions: “Canada” — Art.III:1(a), ITCIA 5; “estate”, “individual” —ITCIA 3. 
ITA 248(1); “resident of a Contracting State” — Art. IV:1; “trust” —ITCIA 3, ITA 
248(1); “United States” — Art. III:1(b). 


2. As regards the application of the Convention by a Contracting 
State any term not defined therein shall, unless the context other- 
wise requires and subject to the provisions of Article XX VI (Mutual 
Agreement Procedure), have the meaning which it has under the 
law of that State concerning the taxes to which the Convention ap- 
plies. 

Technical Explanation [1984]: 


Article II provides definitions and general rules of interpretation for the Convention. 
Paragraph 1(a) states that the term “Canada,” when used in a geographical sense, 
means the territory of Canada, including any area beyond the territorial seas of Canada 
which, under international law and the laws of Canada, is an area within which Canada 
may exercise rights with respect to the seabed and subsoil and their natural resources. 
This definition differs only in form from the definition of Canada in the 1942 Conyen- 
tion; paragraph 1(a) omits the reference in the 1942 Convention to “the Provinces, the 
Territories and Sable Island” as unnecessary. 


Paragraph 1(b)(i) defines the term “United States” to mean the United States of 
America. The term does not include Puerto Rico, the Virgin Islands, Guam, or any 
other United States possession or territory. 

Paragraph 1(b)(i1) states that when the term “United States” is used in a geographical 
sense the term also includes any area beyond the territorial seas of the United States 
which, under international law and the laws of the United States, is an area within 
which the United States may exercise rights with respect to the seabed and subsoil and 
their natural resources. 

Paragraph 1(c) defines the term “Canadian tax” to mean the taxes imposed by the Gov- 
ernment of Canada under Parts 1, XIII, and XIV of the Income Tax Act as in existence 
on September 26, 1980 and any identical or substantially similar taxes on income im- 
posed by the Government of Canada after that date and which are in addition to or in 
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place of the then existing taxes. The term does not extend to capital taxes, if and when 
such taxes are ever imposed by Canada. 


Paragraph 1(d) defines the term “United States tax” to mean the Federal income taxes 
imposed by the Internal Revenue Code as in existence on September 26, 1980 and any 
identical or substantially similar taxes on income imposed by the United States after 
that date in addition to or in place of the then existing taxes. The term does not extend 
to capital taxes, nor to the United States taxes identified in paragraph 4 of Article I 
(Taxes Covered). 


Paragraph 1(e) provides that the term “person” includes an individual, an estate, a trust, 
a company, and any other body of persons. Although both the United States and Can- 
ada do not regard partnerships as taxable entities, the definition in the paragraph is 
broad enough to include partnerships where necessary. 


Paragraph 1(f) defines the term “company” to mean any body corporate or any entity 
which is treated as a body corporate for tax purposes. 


The term “competent authority” is defined in paragraph 1(g) to mean, in the case of 
Canada, the Minister of National Revenue or his authorized representative and, in the 
case of the United States, the Secretary of the Treasury or his delegate. The Secretary 
of the Treasury has delegated the general authority to act as competent authority to the 
Commissioner of the Internal Revenue Service, who has redelegated such authority to 
the Associate Commissioner (Operations). The Assistant Commissioner (Examination) 
has been delegated the authority to administer programs for simultaneous, spontaneous 
and industrywide exchanges of information. The Director, Foreign Operations District, 
has been delegated the authority to administer programs for routine and specific ex- 
changes of information and mutual assistance in collection. The Assistant Commis- 
sioner (Criminal Investigations) has been delegated the authority to administer the si- 
multaneous criminal investigation program with Canada. 

Paragraph 1(h) defines the term “international traffic” to mean, with reference to a resi- 
dent of a Contracting State, any voyage of a ship or aircraft to transport passengers or 
property (whether or not operated or used by that resident), except where the principal 
purpose of the voyage is transport between points within the other Contracting State. 
For example, in determining for Canadian tax purposes whether a United States resi- 
dent has derived profits from the operation of ships or aircraft in international traffic, a 
voyage of a ship or aircraft (whether or not operated or used by that resident) that 
includes stops in both Contracting States will not be international traffic if the principal 
purpose of the voyage is to transport passengers or property from one point in Canada 
to another point in Canada. 

Paragraph 1(i) defines the term “State” to mean any national State, whether or not a 
Contracting State. 


Paragraph 1(j) establishes “the 1942 Convention” as the term to be used throughout the 
Convention for referring to the pre-existing income tax treaty relationship between the 
United States and Canada. 


Paragraph 2 provides that, in the case of a term not defined in the Convention, the 
domestic tax law of the Contracting State applying to the Convention shall control, 
unless the context in which the term is used requires a definition independent of do- 
mestic tax law or the competent authorities reach agreement on a meaning pursuant to 
Article XX VI (Mutual Agreement Procedure). The term “context” refers to the purpose 
and background of the provision in which the term appears. 


Pursuant to the provisions of Article XX VI, the competent authorities of the Con- 
tracting States may resolve any difficulties or doubts as to the interpretation or applica- 
tion of the Convention. An agreement by the competent authorities with respect to the 
meaning of a term used in the Convention would supersede conflicting meanings in the 
domestic laws of the Contracting States. 


Definitions: “State” — Art. III;1(i). 
Article IV — Residence 


1. For the purposes of this Convention, the term “resident of a 
Contracting State” means any person that, under the laws of that 
State, is liable to tax therein by reason of that person’s domicile, 
residence, citizenship, place of management, place of incorporation 
or any other criterion of a similar nature, but in the case of an estate 
or trust, only to the extent that income derived by the estate or trust 
is liable to tax in that State, either in its hands or in the hands of its 
beneficiaries. For the purposes of this paragraph, an individual who 
is not.a resident of Canada under this paragraph and who is a 
United States citizen or an alien admitted to the United States for 
permanent residence (a “green card” holder) is a resident of the 
United States only if the individual has a substantial presence, per- 
manent home or habitual abode in the United States, and that indivi- 
dual’s personal and economic relations are closer to the United 
States than to any third State. The term “resident” of a Contracting 
State is understood to include: 


(a) the Government of that State or a political subdivision or lo- 
cal authority thereof or any agency or instrumentality of any 
such government, subdivision or authority, and 
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(b) 
(i) a trust, organization or other arrangement that is operated 
exclusively to administer or provide pension, retirement or 
employee benefits; and 


(ii) a not-for-profit organization 
that was constituted in that State and that is, by reason of its 
nature as such, generally exempt from income taxation in that 
State. 
Technical Explanation [1995 Protocol]: 


Article 3 of the Protocol amends Article IV (Residence) of the Convention. It clarifies 
the meaning of the term “resident” in certain cases and adds a special rule, found in a 
number of recent U.S. treaties, for determining the residence of U.S. citizens and 
“sreen-card” holders. 


The first sentence of paragraph 1 of Article IV sets forth the general criteria for deter- 
mining residence under the Convention. It is amended by the Protocol to state explic- 
itly that a person will be considered a resident of a Contracting State for purposes of 
the Convention if he is liable to tax in that Contracting State by reason of citizenship. 
Although the sentence applies to both Contracting States, only the United States taxes 
its non-resident citizens in the same manner as its residents. Aliens admitted to the 
United States for permanent residence (“green card” holders) continue to qualify as 
U.S. residents under the first sentence of paragraph 1, because they are taxed by the 
United States as residents, regardless of where they physically reside. 


U.S. citizens and green card holders who reside outside the United States, however, 
may have relatively little personal or economic nexus with the United States. The Pro- 
tocol adds a second sentence to paragraph 1 that acknowledges this fact by limiting the 
circumstances under which such persons are to be treated, for purposes of the Conven- 
tion, as U.S. residents. Under that sentence, a U.S. citizen or green card holder will be 
treated as a resident of the United States for purposes of the Convention, and, thereby, 
be entitled to treaty benefits, only if (1) the individual has a substantial presence, per- 
manent home, or habitual abode in the United States, and (2) the individual’s personal 
and economic relations with the United States are closer than those with any third 
country. If, however, such an individual is a resident of both the United States and 
Canada under the first sentence of the paragraph, his residence for purposes of the 
Convention is determined instead under the “tie-breaker” rules of paragraph 2 of the 
Article. 


The fact that a U.S. citizen who does not have close ties to the United States may not 
be treated as a U.S. resident under Article IV of the Convention does. not alter the 
application of the saving clause of paragraph 2 of Article XXIX (Miscellaneous Rules) 
to that citizen. However, like any other individual that is a resident alien under U.S. 
law, a green card holder is treated as a resident of the United States for purposes of the 
saving clause only if he qualifies as such under Article IV. 


New paragraph |(a) confirms that the term “resident” of a Contracting State includes 
the Government of that State or a political subdivision or local authority of that State, 
as well as any agency or instrumentality of one of these governmental entities. This is 
implicit in the current Convention and in other U.S. and Canadian treaties, even where 
not specified. 


New paragraph | also clarifies, in subparagraph (b), that trusts, organizations, or other 
arrangements operated exclusively to provide retirement or employee benefits, and 
other not-for-profit organizations, such as organizations described in section 501(c) of 
the Internal Revenue Code, are residents of a Contracting State if they are constituted 
in that State and are generally exempt from income taxation in that State by reason of 
their nature as described above. This change clarifies that the specified entities are to be 
treated as residents of one of the Contracting States. This corresponds to, the interpreta- 
tion that had previously been adopted by the Contracting States. Such entities, there- 
fore, will be entitled to the benefits of the Convention with respect to the other Con- 
tracting State, provided that they satisfy the requirements of new Article XXIX A 
(Limitation on Benefits) (discussed below). 


Technical Explanation [1984]: 


Article IV provides a detailed definition of the term “resident of a Contracting State.” 
The definition begins with a person’s liability to tax as a resident under the respective 
taxation laws of the Contracting States. A person who, under those laws, is a resident 
of one Contracting State and not the other need look no further. However, the Conyen- 
tion definition is also designed to assign residence to one State or the other for purposes 
of the Convention in circumstances where each of the Contracting States believes a 
person to be its resident. The Convention definition is, of course, exclusively for pur- 
poses of the Convention. 


Paragraph | provides that the term “resident of a Contracting State’ means any person 
who, under the laws of that State, is liable to tax therein by reason of his domicile, 
residence, place of management, place of incorporation, or any other criterion of a sim- 
ilar nature. The phrase “any other criterion of a similar nature” includes, for U.S. pur- 
poses, an election under the Code to be treated as a U.S. resident. An estate or trust is, 
however, considered to be a resident of a Contracting State only to the extent that in- 
come derived by such estate or trust is liable to tax in that State either in its hands or in 
the hands of its beneficiaries. To the extent that an estate or trust is considered a resi- 
dent of a Contracting State under this provision, it can be a “beneficial owner” of items 


of income specified in other articles of the Convention — e.g. paragraph 2 of Article X 
(Dividends). 
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Related Provisions: ITCIA 6.2 — Residence of partnership. 


History: Para. 1 amended by 1995 Protocol, article 3(1), generally effective with re- 
spect to taxable years begining on or after January 1, 1996 (see Art..21(2) under “Ap- 
plication of the 1995 Protocol” above). Para. | formerly read: 


1. For the purposes of this Convention, the term “resident of a Contracting State” 
means any person who, under the laws of that State, is liable to tax therein by 
reason of his domicile, residence, place of management, place of incorporation 
or any other criterion of a similar nature, but in the case of an estate or trust, only 
to the extent that income derived by such estate or trust is liable to tax in that 
State, either in its hands or in the hands of its beneficiaries. 


Art. Ifl:1(a), ITCIA 5; “estate”, “individual” —ITCIA 3, 
ITA 248(1); “person” — Art. IlI:1(e), ITCIA 3, an a 20. Act 35(1); “State” — 
Art. Til: 1(i); “trust” —ITCIA 3, ITA 248(1); “United States” — Art. Ill:1(b). 


I.T. Technical News: 16 (Crown Forest Industries case; U.S. S-Corps and LLCs); 34 
(treaty interpretation and the meaning of “liable to tax’). 
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Definitions: “Canada” — 


2. Where by reason of the provisions of paragraph 1 an individual is 
a resident of both Contracting States, then his status shall be deter- 
mined as follows: 


(a) he shall be deemed to be a resident of the Contracting State 
in which he has a permanent home available to him; if he has a 
permanent home available to him in both States or in neither 
State, he shall be deemed to be a resident of the Contracting 
State with which his personal and economic relations are closer 
(centre of vital interests); 


(b) if the Contracting State in which he has his centre of vital 
interests cannot be determined, he shall be deemed to be a resi- 
dent of the Contracting State in which he has an habitual abode; 


(c) if he has an habitual abode in both States or in neither State, 
he shall be deemed to be a resident of the Contracting State of 
which he is a citizen; and 


(d) if he is a citizen of both States or of neither of them, the 
competent authorities of the Contracting States shall settle the 
question by mutual agreement. 


Technical Explanation [1984]: 


Paragraphs 2, 3, and 4 provide rules to determine a single residence for purposes of the 
Convention for persons resident in both Contracting States under the rules set forth in 
paragraph 1. Paragraph 2 deals with individuals. A “dual resident” individual is ini- 
tially deemed to be a resident of the Contracting State in which he has a permanent 
home available to him. If the individual has a permanent home available to him in both 
States or in neither, he is deemed to be a resident of the Contracting State with which 
his personal and economic relations are closer. If the personal and economic relations 
of an individual are not closer to one Contracting State than to the other, the individual 
is deemed to be a resident of the Contracting State in which he has a habitual abode. If 
he has such an abode in both States or in neither State, he is deemed.to bea resident of 
the Contracting State of which he is a citizen. If the individual is a citizen of both 
States or of neither, the competent authorities are to settle the status of the individual 
by mutual agreement. 

Related Provisions: ITA 250(5) — Corporation not Sesideaes in Canada under treaty 
is deemed not resident under ITA. 

Selected Cases [Art. IV:2]: Allchin v. R., [2005] 2 C.T.C. 2701 (TCC) (Tie-breaker 
rules re residence and resultant factors considered). 


“individual” —ITCIA 3, ITA 


Definitions: “competent authority” — Art. III:1(g); 
“State” — Art. HI:1(1). 


248(1); “resident of a Contracting State” — Art. IV:1; 


3. Where by reason of the provisions of paragraph | a company is a 
resident of both Contracting States, then if it was created under the 
laws in force in a Contracting State, it shall be deemed to be a resi- 
dent of that State. Notwithstanding the preceding sentence, a com- 
pany that was created in a Contracting State, that is a resident of 
both Contracting States and that is continued at any time in the 
other Contracting State in accordance with the corporate law in that 
other State shall be deemed while it is so continued to be a resident 


of that other State. 


_ Proposed Amendment — U.S. corporations continued 
atid into Canada re | 
Department of panes news release, September 18, 2000: Cad and. ics 
United States Propose Tax Treaty Changes 
[See at beginning of the convention, under heading "Corporation Ching at 
dence” — ed.] atcdlousd 


Art. IV 


Technical Explanation [1995 Protocol]: 


Article 3 of the Protocol adds a sentence to paragraph 3 of Article [V of the current 
Convention to address the residence of certain dual resident corporations. Certain juris- 
dictions allow local incorporation of an entity that is already organized and incorpo- 
rated under the laws of another country. Under Canadian law, such an entity is referred 
to as having been “continued” into the other country. Although the Protocol uses the 
Canadian term, the provision operates reciprocally. The new sentence states that such a 
corporation will be considered a resident of the State into which it is continued. Para- 
graph 5 of Article 21 of the Protocol governs the effective date of this provision. 


Technical Explanation [1984]: 


Paragraph 3 provides that if, under the provisions of paragraph 1, a company is a resi- 
dent of both Canada and the United States, then it shall be deemed to be a resident of 
the State under whose laws (including laws of political subdivisions) it was created. 
Paragraph 3 does not refer to the State in which a company is-organized, thus making 
clear that the tie-breaker rule for a company is controlled by the State of the company’s 
original creation. Various jurisdictions may allow local incorporation of an entity that 
is already organized and incorporated under the laws of another country. Paragraph 3 
provides certainty in both the United States and Canada with respect to the treatment of 
such an entity for purposes of the Convention, 


Related Provisions; ITA 250(5.1) — Continuation in other jurisdiction. 


History: The last sentence of para. 3 added by 1995 Protocol, article 3(2), generally 
effective with respect to taxable years begining on or after January 1, 1996 (see Art. 
21(5) under “Application of the 1995 Protocol’ above). 


Definitions: “company” — Art. II: 1(f); “State” — Art. II:1(i). 


4. Where by reason of the provisions of paragraph 1 an estate, trust 
or other person (other than an individual or a company) is a resident 
of both Contracting States, the competent authorities of the States 
shall by mutual agreement endeavor to settle the question and to 
determine the mode of application of the Convention to such 
person. 


Technical Explanation [1984]: 


Paragraph 4 provides that where, by reason of the provisions of paragraph 1, an estate, 
trust, or other person, other than an individual or a company, is a resident of both Con- 
tracting States, the competent authorities of the States shall by mutual agreement en- 
deavor to settle the question and determine the mode of application of the Convention 
to such person. This delegation of authority to the competent authorities complements 
the provisions of Article XXVI (Mutual Agreement Procedure), which implicitly grant 
such authority. 


Definitions: “company” — Art. II:1(f); “competent authority’ — Art. III:1(g); “es- 
tate”, “individual” — ITCIA 3, ITA 248(1); “person” — Art. III:1(e), ITCIA 3, Inter- 
pretation Act 35(1); “State” — Art. III:1(i); “trust” —ITCIA 3, ITA 248(1). 


5. Notwithstanding the provisions of the preceding paragraphs, an 
individual shall be deemed to be a resident of a Contracting State if: 


(a) the individual is an employee of that State or of a political 
subdivision, local authority or instrumentality thereof rendering 
services in the discharge of functions or a governmental nature 
in the other Contracting State or in a third State; and 


(b) the individual is subjected in the first-mentioned State to 
similar obligations in respect of taxes on income as are residents 
of the first-mentioned State. 


The spouse and dependent children residing with such an individual 
and meeting the requirements of subparagraph (b) above shall also 
be deemed to be residents of the first-mentioned State. 


Technical Explanation [1984]: 


Paragraph 5 provides a special rule for certain government employees, their spouses, 
and dependent children. An individual is deemed to be a resident of a Contracting State 
if he is an employee of that State or of a political subdivision, local authority, or instru- 
mentality of that State, is rendering services in the discharge of functions of a govern- 
mental nature in any State, and is subjected in the first-mentioned State to “similar 
obligations” in respect of taxes on income as are residents of the first-mentioned State. 
Paragraph 5 provides further that a spouse and dependent children residing with a goy- 
ernment employee and also subject to “similar obligations” in respect of incame taxes 
as residents of the first-mentioned State are also deemed to be residents of that State, 
Paragraph 5 overrides the normal tie-breaker rule of paragraph 2. A U.S. citizen or 
resident who is an employee of the U.S. government in a foreign country or who, is a 
spouse or dependent of such employee is considered to be subject in the United States 
to “similar obligations” in respect of taxes on income as those imposed on residents of 
the United States, notwithstanding that such person may be entitled to the benefits al- 


lowed by sections 911 or 912 of the Code, 
Related Provisions: ITA 250(1)(c) — Residence of Canadian ambassador, ete., 


working outside Canada. 
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Definitions: “individual” —ITCIA 3, ITA 248(1); “resident of a Contracting 
State” — Art. IV:1; “State” — Art. III:1(). 


Selected Cases [Art. IV]: Wolf y. R., [2001] 1 C.T.C. 2172 (TCC); rev'd [2002] 3 
C.T.C. 3 (FCA) (Tiebreaker rules applied); Crown Forest Industries Ltd. v. Canada, 
[1995] 2 C.T.C. 64 (SCC) (Residence implies taxability on world wide income). 


Article V — Permanent Establishment 


1. For the purposes of this Convention, the term ‘‘permanent es- 
tablishment” means a fixed place of business through which the 
business of a resident of a Contracting State is wholly or partly car- 
ried on. 

Technical Explanation [1984]: 

Paragraph | provides that for the purposes of the Convention the term “permanent es- 
tablishment” means a fixed place of business through which the business of a resident 
of a Contracting State is wholly or partly carried on. Article V does not use the term 
“enterprise of a Contracting State,” which appears in the 1942 Convention. Thus, para- 
graph | avoids introducing an additional term into the Convention. The omission of the 
term is not intended to have any implications for the interpretation of the 1942 
Convention. 


Related Provisions: Reg. 8202(2) — Treaty definition applies for certain FAPI 
purposes; Art. V, ss. 2-9 — Extensions to definition of “permanent establishment’. 


Definitions: “business” —ITCIA 3, ITA 248(1); “resident of a Contracting State” — 
Art. IV:1. 


1.T. Technical News: 18 (Dudney case); 25 (e-commerce — whether web site is 
permanent establishment); 33 (permanent establishment — the Dudney case update); 
34 (permanent establishments — Toronto Blue Jays case). 


2. The term “permanent establishment” shall include especially: 
(a) a place of management; 
(b) a branch; 
(c) an office; 
(d) a factory; 
(e) a workshop; and 


(f) a mine, an oil or gas well, a quarry or any other place of 
extraction of natural resources. 


Technical Explanation [1984]: 


Paragraph 2 provides that the term “permanent establishment” includes especially a 
place of management, a branch, an office, a factory, a workshop, and a mine, oil or gas 
well, quarry, or any other place of extraction of natural resources. 

Transfer Pricing Memoranda: TPM-08: The Dudney decision: effects on fixed 
base or permanent establishment audits and Reg. 105 treaty-based waiver guidelines. 


3. A building site or construction or installation project constitutes a 
permanent establishment if, but only if, it lasts more than 12 
months. 


Technical Explanation [1984]: 


Paragraph 3 adds that a building site or construction or installation project constitutes a 
permanent establishment if and only if it lasts for more than 12 months. 


4. The use of an installation or drilling rig or ship in a Contracting 
State to explore for or exploit natural resources constitutes a perma- 
nent establishment if, but only if, such use is for more than three 
months in any twelve-month period. 


Technical Explanation [1984]: 


Paragraph 4 provides that a permanent establishment exists in a Contracting State if the 
use of an installation or drilling rig or drilling ship in that State to explore for or exploit 
natural resources lasts for more than 3 months in any 12 month period, but not if such 
activity exists for a lesser period of time. The competent authorities have entered into 
an agreement under the 1942 Convention setting forth guidelines as to certain aspects 
of Canadian taxation of drilling rigs owned by U.S. persons that constitute Canadian 
permanent establishments. The agreement will be renewed when this Convention enters 
into force. 


History: Para. 4 amended by 1983 Protocol, article II. 


5. A person acting in a Contracting State on behalf of a resident of 
the other Contracting State — other than an agent of an independent 
status to whom paragraph 7 applies — shall be deemed to be a per- 
manent establishment in the first-mentioned State if such person 


Canada—U.S. Tax Convention 


has, and habitually exercises in that State, an authority to conclude 
contracts in the name of the resident. 


Technical Explanation [1984]: 


Paragraph 5 provides that a person acting in a Contracting State on behalf of a resident 
of the other Contracting State is deemed to be a permanent establishment of the resi- 
dent if such person has and habitually exercises in the first-mentioned State the author- 
ity to conclude contracts in the name of the resident. This rule does not apply to an 
agent of independent status, covered by paragraph 7. Under the provisions of paragraph 
5, a permanent establishment may exist even in the absence of a fixed place of busi- 
ness. If, however, the activities of a person described in paragraph 5 are limited to the 
ancillary activities described in paragraph 6, then a permanent establishment does not 
exist solely on account of the person’s activities. 


There are a number of minor differences between the provisions of paragraphs 1 
through 5 and the analogous provisions of the 1942 Convention. One important devia- 
tion is elimination of the rule of the 1942 Convention which deems a permanent estab- 
lishment to exist in any circumstance where a resident of one State uses substantial 
equipment in the other State for any period of time. The Convention thus generally 
raises the threshold for source basis taxation of activities that involve substantial equip- 
ment (and that do not otherwise constitute a permanent establishment). Another devia- 
tion of some significance is elimination of the rule of the 1942 Convention that consid- 
ers a permanent establishment to exist where a resident of one State carries on business 
in the other State through an agent or employee who has a stock of merchandise from 
which he regularly fills orders that he receives. The Convention provides that a person 
other than an agent of independent status who is engaged solely in the maintenance of a 
stock of goods or merchandise belonging to a resident of the other State for the purpose 
of storage, display or delivery does not constitute a permanent establishment. 


Definitions: “person” — Art. III:1(e), ITCIA 3, Interpretation Act 35(1); “State” — 
Art. TIE: 1(i). 


6. Notwithstanding the provisions of paragraphs 1, 2 and 5, the term 
“permanent establishment” shall be deemed not to include a fixed 
place of business used solely for, or a person referred to in para- 
graph 5 engaged solely in, one or more of the following activities: 


(a) the use of facilities for the purpose of storage, display or de- 
livery of goods or merchandise belonging to the resident; 


(b) the maintenance of a stock of goods or merchandise belong- 
ing to the resident for the purpose of storage, display or delivery; 


(c) the maintenance of a stock of goods or merchandise belong- 
ing to the resident for the purpose of processing by another 
person; 


(d) the purchase of goods or merchandise, or the collection of 
information, for the resident; and 


(e) advertising, the supply of information, scientific research or 
similar activities which have a preparatory or auxiliary charac- 
ter, for the resident. 


Technical Explanation [1984]: 


Paragraph 6 provides that a fixed place of business used solely for, or an employee 
described in paragraph 5 engaged solely in, certain specified activities is not a perma- 
nent establishment, notwithstanding the provisions of paragraphs 1, 2, and 5. The spec- 
ified activities are: a) the use of facilities for the purpose of storage, display, or delivery 
of goods or merchandise belonging to the resident whose business is being carried on: 
b) the maintenance of a stock of goods or merchandise belonging to the resident for the 
purpose of storage, display, or delivery; c) the maintenance of a stock of goods or 
merchandise belonging to the resident for the purpose of processing by another person; 
d) the purchase of goods or merchandise, or the collection of information, for the resi- 
dent; and e) advertising, the supply of information, scientific research, or similar activi- 
ties which have a preparatory or auxiliary character, for the resident. Combinations of 
the specified activities have the same status as any one of the activities. Thus, unlike 
the OECD Model Convention, a combination of the activities described in subpara- 
graphs 6(a) through 6(e) need not be of a preparatory or auxiliary character (except as 
required by subparagraph 6(e)) in order to avoid the creation of a permanent establish- 
ment. The reference in paragraph 6(e) to specific activities does not imply that any 
other particular activities — for example, the servicing of a patent or a know-how con- 
tract or the inspection of the implementation of engineering plans — do not fall within 
the scope of paragraph 6(e) provided that, based on the facts and circumstances, such 
activities have a preparatory or auxiliary character. 


Definitions: “person” — Art. Il: 1(e), ITCIA 3, Interpretation Act 35(1). 


7. A resident of a Contracting State shall not be deemed to have a 
permanent establishment in the other Contracting State merely be- 
cause such resident carries on business in that other State through a 
broker, general commission agent or any other agent of an indepen- 


dent status, provided that such persons are acting in the ordinary 
course of their business. 
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Technical Explanation [1984]: 


Paragraph 7 provides that a resident of a Contracting State is not deemed to have a 
permanent establishment in the other Contracting State merely because such resident 
carries on business in the other State through a broker, general commission agent, or 
any other agent of independent status, provided that such persons are acting in the ordi- 
nary course of their business. 

Definitions: “business” — ITCIA 3, ITA 248(1): “person” — Art. III:1(e), ITCIA 3, 
Interpretation Act 35(1); “resident of a Contracting State” — Art. IV:1. 


8. The fact that a company which is a resident of a Contracting 
State controls or is controlled by a company which is a resident of 
the other Contracting State, or which carries on business in that 
other State (whether through a permanent establishment or other- 
wise), shall not constitute either company a permanent establish- 
ment of the other. 


Technical Explanation [1984]: 


Paragraph 8 states that the fact that a company which is a resident of one Contracting 
State controls or is controlled by a company which is either a resident of the other 
Contracting State or which is carrying on a business in the other State, whether through 
a permanent establishment or otherwise, does not automatically render either company 
a permanent establishment of the other. 

Definitions: “business” — ITCIA 3, ITA 248(1); “company” — Art. II:1(f); “resident 
of a Contracting State’ — Art. IV:1. 


9. For the purposes of the Convention, the provisions of this Article 
shall be applied in determining whether any person has a permanent 
establishment in any State. 


Technical Explanation [1984]: 


Paragraph 9 provides that, for purposes of the Convention, the provisions of Article V 
apply in determining whether any person has a permanent establishment in any State. 
Thus, these provisions would determine whether a person other than a resident of Can- 
ada or the United States has a permanent establishment in Canada or the United States, 
and whether a person resident in Canada or the United States has a permanent estab- 
lishment in a third State. 

Definitions: “person” — Art. III:1(e), ITCIA 3, Interpretation Act 35(1); “State” — 
Art. II:1(i). 


Related Provisions: ITCIA 4 — Permanent establishment in Canada. 
Selected Cases [Art. V]: Dudney y. R., [2000] 2 C.T.C. 56 (FCA); aff’g [1999] 1 
C.T.C. 2267 (TCC) (Taxpayer had no “fixed base”). 


Interpretation Bulletins: IT-173R2: Capital gains derived in Canada by residents of 
the United States. 


Article Vi— Income from Real Property 


1. Income derived by a resident of a Contracting State from real 
property (including income from agriculture, forestry or other natu- 
ral resources) situated in the other Contracting State may be taxed 
in that other State. 

Technical Explanation [1984]: 

Paragraph | provides that income derived by a resident of a Contracting State from real 
property situated in the other Contracting State may be taxed by that other State. In- 
come from real property includes, for purposes of Article VI, income from agriculture, 
forestry or other natural resources. Also, while “income derived ... from real property” 
includes income from rights such as an overriding royalty or a net profits interest in a 
natural resource, it does not include income in the form of rights to explore for or 
exploit natural resources which a party receives as compensation for services (e.g., ex- 
ploration services); the latter income is subject to the provisions of Article VII (Busi- 
ness Profits), XIV (Independent Personal Services), or XV (Dependent Personal Ser- 
vices), as the case may be. As provided by paragraph 3, paragraph | applies to income 
derived from the direct use, letting or use in any other form of real property and to 
income from the alienation of such property. 

“resident of a Contracting 


Definitions: “real property’ — Art. VI:2, ITCIA 5; 


State” — Art. TV:1; “State” — Art, [I:1(). 


2. For the purposes of this Convention, the term “real property” 
shall have the meaning which it has under the taxation laws of the 
Contracting State in which the property in question is situated and 
shall include any option or similar right in respect thereof. The term 
shall in any case include usufruct of real property, rights to explore 
for or to exploit mineral deposits, sources and other natural re- 
sources and rights to amounts computed by reference to the amount 
or value of production from such resources; ships and aircraft shall 


not be regarded as real property. 


Art. VII 


Technical Explanation [1984]: 


Generally speaking, the term “real property” has the meaning which it has under the 
taxation laws of the Contracting State in which the property in question is situated, in 
accordance with paragraph 2, In any case, the term includes any option or similar right 
in respect of real property, the usufruct of real property, and rights to explore for or to 
exploit mineral deposits, sources, and other natural resources. The reference to “rights 
to explore for or to exploit mineral deposits, sources and other natural resources” in- 
cludes rights generating either variable (e.g., computed by reference to the amount of 
value or production) or fixed payments. The term “real property” does not include 
ships and aircraft. 


Related Provisions: ITCIA 5 — Definition of “immovable property” and “real 
property”. 

Definitions: “mineral”, “property” —ITCIA 3, ITA 248(1); “usufruct’” — Quebec 
Civil Code art. 1120-1171. 


3. The provisions of paragraph 1 shall apply to income derived from 
the direct use, letting or use in any other form of real property and 
to income from the alienation of such property. 


Technical Explanation [1984]: 


Unlike Article XIII A of the 1942 Convention, Article VI does not contain an election 
to allow a resident of a Contracting State to compute tax on income from real property 
situated in the other State on a net basis. Both the Internal Revenue Code and the In- 
come Tax Act of Canada generally allow for net basis taxation with respect to real 
estate rental income, although Canada does not permit such an election for natural re- 
source royalties. Also, unlike the 1942 Convention which in Article XI imposes a 15 
percent limitation on the source basis taxation of rental or royalty income from real 
property, Article VI of the Convention allows a Contracting State to impose tax on 
such income under its internal law. In Canada the rate of tax on resource royalties is 25 
percent of the gross amount of the royalty, if the income is not attributable to a business 
carried on in Canada. In an exchange of notes to the Protocol, the United States and 
Canada agreed to resume negotiations, upon request by either country, to provide an 
appropriate limit on taxation in the State of source if either country subsequently in- 
creases its statutory tax rate now applicable to such royalties (25 percent in the case of 
Canada and 30 percent in the case of the United States). 


Definitions: “property” — ITCIA 3, ITA 248(1); “real property” — Art. VI:2, ITCIA 
5 


History: Article VI amended by 1983 Protocol, article III. 


Interpretation Bulletins: IT-173R2: Capital gains derived in Canada by residents of 
the United States. 


Article Vil — Business Profits 


1. The business profits of a resident of a Contracting State shall be 
taxable only in that State unless the resident carries on business in 
the other Contracting State through a permanent establishment situ- 
ated therein. If the resident carries on, or has carried on, business as 
aforesaid, the business profits of the resident may be taxed in the 
other State but only so much of them as is attributable to that per- 
manent establishment. 

Technical Explanation [1984]: 


Paragraph | provides that business profits of a resident of a Contracting State are taxa- 
ble only in that State unless the resident carries on business in the other Contracting 
State through a permanent establishment situated in that other State. If the resident 
carries on, or has carried on, business through such a permanent establishment, the 
other State may tax such business profits but only so much of them as are attributable 
to the permanent establishment. The reference to a prior permanent establishment (“or 
has carried on’’) makes clear that a Contracting State in which a permanent establish- 
ment existed has the right to tax the business profits attributable to that permanent es- 
tablishment, even if there is a delay in the receipt or accrual of such profits until after 
the permanent establishment has been terminated. 

Any business profits received or accrued in taxable years in which the Convention has 
effect, in accordance with Article XXX (Entry Into Force), which are attributable to a 
permanent establishment that was previously terminated are subject to tax in the Con- 
tracting State in which such permanent establishment existed under the provisions of 
Article VIL. 

Related Provisions: Art. VY — Permanent establishment. 

Definitions: “business” —ITCIA 3, ITA 248(1); “permanent establishment” — Art. 
V:1; “resident” —ITCIA 3, ITA 250; “resident of a Contracting State” — Art. IV:1; 
“State” — Art. III:1(i). 

1.T. Technical News: 18 (Dudney case); 25 (e-commerce). 


2. Subject to the provisions of paragraph 3, where a resident of a 
Contracting State carries on business in the other Contracting State 
through a permanent establishment situated therein, there shall in 
each Contracting State be attributed to that permanent establishment 
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the business profits which it might be expected to make if it were a 
distinct and separate person engaged in the same or similar activi- 
ties under the same or similar conditions and dealing wholly inde- 
pendently with the resident and with any other person related to the 
resident (within the meaning of paragraph 2 of Article IX (Related 
Persons)). 

Technical Explanation [1984]: 

Paragraph 2 provides that where a resident of either Canada or the United States carries 
on business in the other Contracting State through a permanent establishment in that 
other State, both Canada and the United States shall attribute to that permanent estab- 
lishment business profits which the permanent establishment might be expected to 
make if it were a distinct and separate person engaged in the same or similar activities 
under the same or similar conditions and dealing wholly independently with the resi- 
dent and with any other person related to the resident. The term “related to the resi- 
dent” is to be interpreted in accordance with paragraph 2 of Article IX (Related Per- 
sons). The reference to other related persons is intended to make clear that the test of 
paragraph 2 is not restricted to independence between a permanent establishment and a 
home office. 

Definitions: “permanent establishment” — Art. V:1; “person” — Art. III: 1(e), ITCIA 
3, Interpretation Act 35(1); “resident of a Contracting State” — Art. IV:1. 


3. In determining the business profits of a permanent establishment, 
there shall be allowed as deductions expenses which are incurred 
for the purposes of the permanent establishment, including execu- 
tive and general administrative expenses so incurred, whether in the 
State in which the permanent establishment is situated or elsewhere. 
Nothing in this paragraph shall require a Contracting State to allow 
the deduction of any expenditure which, by reason of its nature, is 
not generally allowed as a deduction under the taxation laws of that 
State. 


Technical Explanation [1984]: 


Paragraph 3 provides that, in determining business profits of a permanent establish- 
ment, there are to be allowed as deductions those expenses which are incurred for the 
purposes of the permanent establishment, including executive and administrative ex- 
penses, whether incurred in the State in which the permanent establishment is situated 
or in any other State. However, nothing in the paragraph requires Canada or the United 
States to allow a deduction for any expenditure which would not generally be allowed 
as a deduction under its taxation laws. The language of this provision differs from that 
of paragraph | of Article HI of the 1942 Convention, which states that in the determi- 
nation of net industrial and commercial profits of a permanent establishment there shall 
be allowed as deductions “all expenses, wherever incurred” as long as such expenses 
are reasonably allocable to the permanent establishment. Paragraph 3 of Article VII of 
the Convention is not intended to have any implications for interpretation of the 1942 
Convention, but is intended to assure that under the Convention deductions are allowed 
by a Contracting State which are generally allowable by that State. 


Definitions: “permanent establishment’ — Art. V:1; “State” — Art. III:1(i). 
1.T. Technical News: 18 (Cudd Pressure case). 


4. No business profits shall be attributed to a permanent establish- 
ment of a resident of a Contracting State by reason of the use 
thereof for either the mere purchase of goods or merchandise or the 
mere provision of executive, managerial or administrative facilities 
or services for such resident. 


Technical Explanation [1984]: 


Paragraph 4 provides that no business profits are to be attributed to a permanent estab- 
lishment of a resident of a Contracting State by reason of the use of the permanent 
establishment for merely purchasing goods or merchandise or merely providing execu- 
tive, managerial, or administrative facilities or services for the resident. Thus, if a com- 
pany resident in a Contracting State has a permanent establishment in the other State, 
and uses the permanent establishment for the mere performance of stewardship or other 
managerial services carried on for the benefit of the resident, this activity will not result 
in profits being attributed to the permanent establishment. 


Definitions: “permanent establishment’? — Art. V:1; “resident” — ITCIA 3, ITA 250; 
“resident of a Contracting State” — Art. IV:1. 


5. For the purposes of the preceding paragraphs, the business profits 
to be attributed to a permanent establishment shall be determined by 
the same method year by year unless there is good and sufficient 
reason to the contrary. 


Technical Explanation [1984]: 


Paragraph 5 provides that business profits are to be attributed to a permanent establish- 
ment by the same method in every taxable period unless there is good and sufficient 
reason to change such method. In the United States, such a change may be a change in 
accounting method requiring the approval of the Internal Revenue Service. 


Canada—U.S. Tax Convention 


Definitions: “permanent establishment” — Art. V:1. 


6. Where business profits include items of income which are dealt 
with separately in other Articles of this Convention, then the provi- 
sions of those Articles shall not be affected by the provisions of this 
Article. 

Technical Explanation [1984]: 

Paragraph 6 explains the relationship between the provisions of Article VII and other 
provisions of the Convention. Where business profits include items of income which 
are dealt with separately in other Articles of the Convention, those other Articles are 
controlling. 


7. For the purposes of the Convention, the business profits attributa- 
ble to a permanent establishment shall include only those profits 
derived from the assets or activities of the permanent establishment. 


Technical Explanation [1984]: 


Paragraph 7 provides a definition for the term “attributable to.” Profits “attributable to” 
a permanent establishment are those derived from the assets or activities of the perma- 
nent establishment. Paragraph 7 does not preclude Canada or the United States from 
using appropriate domestic tax law rules of attribution. The “attributable to” definition 
does not, for example, preclude a taxpayer from using the rules of section 1.864-4(c)(5) 
of the Treasury Regulations to assure for U.S. tax purposes that interest arising in the 
United States is attributable to a permanent establishment in the United States. (Interest 
arising outside the United States is attributable to a permanent establishment in the 
United States based on the principles of Regulations sections 1.864-5 and 1.864-6 and 
Revenue Ruling 75-253, 1975-2 C.B. 203.) Income that would be taxable under the 
Code and that is “attributable to” a permanent establishment under paragraph 7 is taxa- 
ble pursuant to Article VII, however, even if such income might under the Code be 
treated as fixed or determinable annual or periodical gains or income not effectively 
connected with the conduct of a trade or business within the United States. The “attrib- 
utable to” definition means that the limited “‘force-of-attraction” rule of Code. section 
864(c)(3) does not apply for U.S. tax purposes under the Convention. 


Definitions: “permanent establishment” — Art. V:1. 


Selected Cases [Art. VII]: Sumner vy. R., [2000] 2 C.T.C. 2359 (TCC) (Performer’s 
“loan-out” company subject to Canadian tax). 


Article Vlil— Transportation 


1. Notwithstanding the provisions of Articles VII (Business Profits), 
XII (Royalties) and XII (Gains), profits derived by a resident of a 
Contracting State from the operation of ships or aircraft in interna- 
tional traffic, and gains derived by a resident of a Contracting State 
from the alienation of ships, aircraft or containers (including trailers 
and related equipment for the transport of containers) used princi- 
pally in international traffic, shall be exempt from tax in the other 
Contracting State. 


Technical Explanation [1984]: 


Paragraph | provides that profits derived by a resident of a Contracting State from the 
operation of ships or aircraft in international traffic are exempt from tax in the other 
Contracting State, even if, under Article VII (Business Profits), such profits are attribu- 
table to a permanent establishment. Paragraph | also provides that gains derived by a 
resident of a Contracting State from the alienation of ships, aircraft or containers (in- 
cluding trailers and related equipment for the transport of containers) used principally 
in international traffic are exempt from tax in the other Contracting State even if, under 
Article XIII (Gains), those gains would be taxable in that other State. These rules differ 
from Article V of the 1942 Conyention, which conditions the exemption in the State of 
source on registration of the ship or aircraft in the other State. Paragraph 1 also applies 
notwithstanding the provisions of Article XII (Royalties). Thus, to the extent that prof- 
its described in paragraph 2 would also fall within Article XII (Royalties) (e.g., rent 
from the lease of a container), the provisions of Article VIII are controlling. 


Related Provisions: Art. Ill:!(h)— Meaning of “international traffic’; ITA 
81(1)(c) — Exemption for income from ship or aircraft in international traffic. 
History: Para. | amended by 1983 Protocol, article IV. 


Definitions: “international traffic” — Art. II:1(h); “resident of a Contracting 
State” — Art. IV:1. 


2. For the purposes of this Convention, profits derived by a resident 
of a Contracting State from the operation of ships or aircraft in in- 
ternational traffic include profits from: 


(a) the rental of ships or aircraft operated in international traffic: 


(b) the use, maintenance or rental of containers (including trail- 


ers and related equipment for the transport of containers) used in 
international traffic; and 
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(c) the rental of ships, aircraft or containers (including trailers 
and related equipment for the transport of containers) provided 


that such profits are incidental to profits referred to in paragraph 
1, 2(a) or 2(b). 


Technical Explanation [1984]: 


Paragraph 2(a) provides that profits covered by paragraph | include profits from the 
rental of ships or aircraft operated in international traffic. Such rental profits are in- 
cluded whether the rental is on a time, yoyage, or bareboat basis, and irrespective of the 
State of residence of the operator. 


Paragraph 2(b) provides that profits covered by paragraph | include profits derived 
from the use, maintenance or rental of containers, including trailers and related equip- 
ment for the transport of containers, if such containers are used in international traffic, 


Paragraph 2(c) provides that profits covered by paragraph | include profits derived by a 
resident of a Contracting State from the rental of ships, aircraft, or containers (includ- 
ing trailers and related equipment for the transport of containers), even if not operated 
in international traffic, as long as such profits are incidental to profits of such person 
referred to in paragraphs 1, 2(a), or 2(b), 


Related Provisions: Art. III:1(h) — Meaning of ‘international traffic”. 


Definitions: “international traffic’ — Art. I:1(h); 


State” — Art. IV:1. 


“resident of a Contracting 


3. Notwithstanding the provisions of Article VII (Business Profits), 
profits derived by a resident of a Contracting State from a voyage of 
a ship where the principal purpose of the voyage is to transport pas- 
sengers or property between places in the other Contracting State 
may be taxed in that other State. 


Technical Explanation [1984]: 


Paragraph 3 states that profits derived by a resident of a Contracting State from a voy- 
age of a ship where the principal purpose of the voyage is to transport passengers or 
property between points in the other Contracting State is taxable in that other State, 
whether or not the resident maintains a permanent establishment there. Paragraph 3 
overrides the provisions of Article VII. Profits from such a voyage do not qualify for 
exemption under Article VIII by virtue of the definition of “international traffic” in 
paragraph 1(h) of Article III (General Definitions). However, profits from a similar 
voyage by aircraft are taxable in the Contracting State of source only if the profits are 
attributable to a permanent establishment maintained in that State. 


Related Provisions: Art. XV:3 — Exemption for employees’ income. 


Definitions: “property” — ITCIA 3, ITA 248(1); “resident of a Contracting State” — 
Art. IV:1; “State” — Art. TII:1(i): 


4. Notwithstanding the provisions of Articles VII (Business Profits) 
and XII (Royalties), profits of a resident of a Contracting State en- 
gaged in the operation of motor vehicles or a railway as a common 
carrier or a contract carrier derived from: 


(a) the transportation of passengers or property between a point 
outside the other Contracting State and any other point; or 


(b) the rental of motor vehicles (including trailers) or railway 
rolling stock, or the use, maintenance or rental of containers (in- 
cluding trailers and related equipment for the transport of con- 
tainers) used to transport passengers or property between a point 
outside the other Contracting State and any other point 


shall be exempt from tax in that other Contracting State. 


Technical Explanation [1984]: 

Paragraph 4 provides that profits derived by a resident of a Contracting State engaged 
in the operation of motor vehicles or a railway as a common carrier or contract carrier, 
and attributable to the transportation of passengers or property between a point outside 
the other Contracting State and any other point are exempt from tax in that other State. 
In addition, profits of such a person from the rental of motor vehicles (including trail- 
ers) or railway rolling stock, or from the use, maintenance, or rental of containers (in- 
cluding trailers and related equipment for the transport of containers) used to transport 
passengers or property between a point outside the other Contracting State and any 


other point are exempt from tax in that other State. 

Related Provisions: Art. XV:3 — Exemption for employees’ income. 
Definitions: “motor vehicle”, “property” — ITCIA 3, ITA 248(1); “resident of a Con- 
tracting State” — Art. IV:1. 


5. The provisions of paragraphs 1, 3 and 4 shall also apply to profits 
or gains referred to in those paragraphs derived by a resident of a 
Contracting State from the participation in a pool, a joint business 
or an international operating agency. 


Art. IX 


Technical Explanation [1984]: 

Paragraph 5 provides that a resident of a Contracting State that participates in a pool, a 
joint business, or an international operating agency is subject to the provisions of 
paragraphs 1, 3, and 4 with respect to the profits or gains referred to in paragraphs 1, 3, 
and 4, 


Definitions: “resident of a Contracting State’ — Art. IV:1. 


6. Notwithstanding the provisions of Article XII (Royalties), profits 
derived by a resident of a Contracting State from the use, mainte- 
nance or rental of railway rolling stock, motor vehicles, trailers or 
containers (including trailers and related equipment for the transport 
of containers) used in the other Contracting State for a period or 
periods not expected to exceed in the aggregate 183 days in any 
twelve-month period shall be exempt from tax in the other Con- 
tracting State except to the extent that such profits are attributable 
to a permanent establishment in the other State and liable to tax in 
the other State by reason of Article VII (Business Profits). 


Technical Explanation [1984]: 


Paragraph 6 states that profits derived by a resident of a Contracting State from the use, 
maintenance, or rental of railway rolling stock, motor vehicles, trailers, or containers 
(including trailers and related equipment for the transport of containers) used in the 
other Contracting State for a period not expected to exceed 183 days in the aggregate in 
any 12-month period are exempt from tax in that other State except to the extent that 
the profits are attributable to a permanent establishment, in which case the State of 
source has the right to tax under Article VII. The provisions of paragraph 6, unlike the 
provisions of paragraph 4, apply whether or not the resident is engaged in the operation 
of motor vehicles or a railway as a common carrier or contract carrier. Paragraph 6 
overrides the provisions of Article XII (Royalties), which would otherwise permit taxa- 
tion in the State of source in the circumstances described. 

Gains from the alienation of motor vehicles and railway rolling stock derived by a 
resident of a Contracting State are not affected by paragraph 4 or 6. Such gains would 
be taxable in the other Contracting State, however, only if the motor vehicles or rolling 
stock formed part of a permanent establishment maintained there. See paragraphs 2 and 
4 of Article XIII. 

Definitions: “motor vehicle’ — ITCIA 3, ITA 248(1); “permanent establishment” — 
Art. V:1; “resident of a Contracting State’ — Art. IV:1; “State” — Art. IIL: 1(i). 


Article IX — Related Persons 


1. Where a person in a Contracting State and a person in the other 
Contracting State are related and where the arrangements between 
them differ from those which would be made between unrelated 
persons, each State may adjust the amount of the income, loss or tax 
payable to reflect the income, deductions, credits or allowances 
which would, but for those arrangements, have been taken into ac- 
count in computing such income, loss or tax. 


Technical Explanation [1984]: 


Paragraph | authorizes Canada and the United States, as the case may be, to adjust the 
amount of income, loss, or tax payable by a person with respect to arrangements be- 
tween that person and a related person in the other Contracting State. Such adjustment 
may be made when arrangements between related persons differ from those that would 
obtain between unrelated persons. The term “person” encompasses a company resident 
in a third State with, for example, a permanent establishment in a Contracting State. 


Related Provisions: ITA 247 — Transfer pricing adjustments. 
Definitions: “person” — Art. If:1(e), ITCIA 3, Interpretation Act 35(1); “State” — 
Art. If: 1(i). 


2. For the purposes of this Article, a person shall be deemed to be 
related to another person if either person participates directly or in- 
directly in the management or control of the other, or if any third 
person or persons participate directly or indirectly in the manage- 
ment or control of both. 

Technical Explanation [1984]: 

Paragraph 2 provides that, for the purposes of Article IX, a person is deemed to be 
related to another person if either participates directly or indirectly in the management 
or control of the other or if any third person or persons participate directly or indirectly 
in the management or control of both. Thus, if a resident of any State controls directly 
or indirectly a company resident in Canada and a company resident in the United 
States, such companies are considered to be related persons for purposes of Article [X. 
Article [X and the definition of “related person” in paragraph 2 may encompass situa- 
tions that would not be covered by provisions in the domestic laws of the Contracting 
States. Nor is the paragraph 2 definition controlling for the definition of “related per- 
son” or similar terms appearing in other Articles of the Convention. Those terms are 
defined as provided in paragraph 2 of Article IIT (General Definitions). 
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Art. IX 
Definitions: “person” — Art. II: 1(e), ITCIA 3, Interpretation Act 35(1). 


3. Where an adjustment is made or to be made by a Contracting 
State in accordance with paragraph 1, the other Contracting State 
shall (notwithstanding any time or procedural limitations in the do- 
mestic law of that other State) make a corresponding adjustment to 
the income, loss or tax of the related person in that other State if: 


(a) it agrees with the first-mentioned adjustment; and 


(b) within six years from the end of the taxable year to which the 
first-mentioned adjustment relates, the competent authority of 
the other State has been notified of the first-mentioned adjust- 
ment. The competent authorities, however, may agree to con- 
sider cases where the corresponding adjustment would not other- 
wise be barred by any time or procedural limitations in the other 
State, even if the notification is not made within the six-year 
period. 
Technical Explanation [1995 Protocol]: 


Article 4 of the Protocol amends paragraphs 3 and 4 of Article [IX (Related Persons) of 
the Convention. Paragraph | of Article [X authorizes a Contracting State to adjust the 
amount of income, loss, or tax payable by a person with respect to arrangements be- 
tween that person and a related person in the other Contracting State, when such ar- 
rangements differ from those that would obtain between unrelated persons. Under the 
present Convention, if an adjustment is made or to be made by a Contracting State 
under paragraph 1, paragraph 3 obligates the other Contracting State to make a corre- 
sponding adjustment if two conditions are satisfied: (1) the other Contracting State 
agrees with the adjustment made or to be made by the first Contracting State, and (2) 
the competent authority of the other Contracting State has received notice of the first 
adjustment within six years of the end of the taxable year to which that adjustment 
relates. If notice is not given within the six-year period, and if the person to whom the 
first adjustment relates is not notified of the adjustment at least six months prior to the 
end of the six-year period, paragraph 4 of Article LX of the present Convention requires 
that the first Contracting State withdraw its adjustment, to the extent necessary to avoid 
double taxation. 


Article 4 of the Protocol amends paragraphs 3 and 4 of Article [IX to prevent taxpayers 
from using the notification requirements of the present Convention to avoid adjust- 
ments. Paragraph 4, as amended, eliminates the requirement that a Contracting State 
withdraw an adjustment if the notification requirement of paragraph 3 has not been 
met. Paragraph 4 is also amended to delete the requirement that the taxpayer be notified 
at least six months before expiration of the six-year period specified in paragraph 3. 


As amended by the Protocol, Article IX also explicitly authorizes the competent au- 
thorities to relieve double taxation in appropriate cases, even if the notification require- 
ment is not satisfied. Paragraph 3 confirms that the competent authorities may agree to 
a corresponding adjustment if such an adjustment is not otherwise barred by time or 
procedural limitations such as the statute of limitations. Paragraph 4 provides that the 
competent authority of the State making the initial adjustment may grant unilateral re- 
lief from double taxation in other cases, although such relief is not obligatory. 


Technical Explanation [1984]: 


Paragraph 3 provides that where, pursuant to paragraph 1, an adjustment is made or to 
be made by a Contracting State, the other Contracting State shall make a corresponding 
adjustment to the income, loss, or tax of the related person in that other State, provided 
that the other State agrees with the adjustment and, within six years from the end of the 
taxable year of the person in the first State to which the adjustment relates, the compe- 
tent authority of the other State has been notified in writing of the adjustment. The 
reference to an adjustment which “is made or to be made” does not require a Con- 
tracting State to formally propose an adjustment before paragraph 3 becomes pertinent. 
The notification required by paragraph 3 may be made by any of the related persons 
involved or by the competent authority of the State which makes or is to make the 
initial adjustment. The notification must give details regarding the adjustment sufficient 
to apprise the competent authority receiving the notification of the nature of the adjust- 
ment. If the requirements of paragraph 3 are complied with, the corresponding adjust- 
ment will be made by the other Contracting State notwithstanding any time or procedu- 
ral limitations in the domestic law of that State. 


History: Para. 3 amended by 1995 Protocol, article 4, generally effective with respect 
to taxable years begining on or after January 1, 1996 (see Art. 21(2) under “Application 
of the 1995 Protocol” above). Para. 3 formerly read: 


3. Where an adjustment is made or to be made by a Contracting State in accor- 
dance with paragraph 1. the other Contracting State shall (notwithstanding any 
time or procedural limitations in the domestic law of that other State) make a 
corresponding adjustment to the income, loss or tax of the related person in that 
other State if: 


(a) it agrees with the first-mentioned adjustment; and 


(b) within six years from the end of the taxable year to which the first-men- 
tioned adjustment relates, the competent authority of the other State has been 
notified of the first-mentioned adjustment. 


Definitions: “competent authority” — Art. III:1(g); “person” — Art. Ill:1(e), ITCIA 
3, Interpretation Act 35(1); “State” — Art. IIE:1(i). 


Canada—U.S. Tax Convention 


4. In the event that the notification referred to in paragraph 3 is not 
given within the time period referred to therein, and the competent 
authorities have not agreed to otherwise consider the case in accor- 
dance with paragraph 3(b), the competent authority of the Con- 
tracting State which has made or is to make the first-mentioned ad- 
justment may provide relief from double taxation where 
appropriate. 

Technical Explanation [1995 Protocol]: 

See under para. 3. 

Technical Explanation [1984]: 


Paragraph 4 provides that in a case where the other Contracting State has not been 
notified as provided in paragraph 3 and if the person whose income, loss, or tax is 
being adjusted has not received notification of the adjustment within five and one-half 
years from the end of its taxable year to which the adjustment relates, such adjustment 
shall not be made to the extent that the adjustment would give rise to double taxation 
between the United States and Canada. Again, the notification referred to in this para- 
graph need not be a formal adjustment, but it must be in writing and must contain 
sufficient details to permit the taxpayer to give the notification referred to in paragraph 
3% 


If, for example, the Internal Revenue Service proposes to make an adjustment to the 
income of a U.S. company pursuant to Code section 482, and the adjustment involves 
an allocation of income from a related Canadian company, the competent authority of 
Canada must receive written notification of the proposed IRS adjustment within six 
years from the end of the taxable year of the U.S. company to which the adjustment 
relates. If such notification is not received in a timely fashion and if the U.S. company 
does not receive written notification of the adjustment from the IRS within 5'/> years 
from the end of its relevant taxable year, the IRS will unilaterally recede on the pro- 
posed section 482 adjustment to the extent that this adjustment would otherwise give 
rise to double taxation between the United States and Canada. The Internal Revenue 
Service will determine whether and to what extent the adjustment would give rise to 
double taxation with respect to income arising in Canada by examining the relevant 
facts and circumstances such as the amount of foreign tax credits attributable to Cana- 
dian taxes paid by the U.S. company, including any carryovers and credits for deemed 
paid taxes. 

History: Para. 4 amended by 1995 Protocol, article 4, generally effective with respect 


to taxable years begining on or after January 1, 1996 (see Art. 21(2) under “Application 
of the 1995 Protocol” above). Para. 4 formerly read: 


4. In the event that the notification referred to in paragraph 3 is not given within 
the time period referred to therein, and if the person to whom the first-mentioned 
adjustment relates has not received, at least six months prior to the expiration of 
such time period, notification of such adjustment from the Contracting State 
which has made or is to make such adjustment that State shall, notwithstanding 
the provisions of paragraph 1, not make the first-mentioned adjustment to the 
extent that such adjustment would give rise to double taxation. 


Definitions: “competent authority” — Art. I[I:1(g). 


5. The provisions of paragraphs 3 and 4 shall not apply in the case 
of fraud, willful default or neglect or gross negligence. 


Technical Explanation [1984]: 


Paragraph 5 provides that neither a corresponding adjustment described in paragraph 3 
nor the cancelling of an adjustment described in paragraph 4 will be made in any case 


of fraud, willful default, neglect, or gross negligence on the part of the taxpayer or any 
related person. 


Paragraphs 3 and 4 of Article IX are exceptions to the “saving clause” contained in 
paragraph 2 of Article XXIX (Miscellaneous Rules), as provided in paragraph 3(a) of 
Article XXIX. Paragraphs 3 and 4 of Article IX apply to adjustments made or to be 
made with respect to taxable years for which the Convention has effect as provided in 
paragraphs 2 and 5 of Article XXX (Entry Into Force). 


Article X — Dividends 


1. Dividends paid by a company which is a resident of a Con- 
tracting State to a resident of the other Contracting State may be 
taxed in that other State. 


Technical Explanation [1 984]: 
Paragraph 1 allows a Contracting State to impose tax on its residents with respect to 
dividends paid by a company which is a resident of the other Contracting State. 


Definitions: “company” — Art. II: 1(f); “dividends” — Art. X:3: “resident of a Con- 
tracting State” — Art. IV:1; “State” — Art. 1:1). 


Dds However, such dividends may also be taxed in the Contracting 
State of which the company paying the dividends is a resident and 
according to the laws of that State; but if a resident of the other 
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Art. X — Dividends 


Contracting State is the beneficial owner of such dividends, the tax 
so charged shall not exceed: 


(a) 5 per cent of the gross amount of the dividends if the benefi- 
cial owner is a company which owns at least 10 per cent of the 
voting stock of the company paying the dividends; 


(b) 15 per cent of the gross amount of the dividends in all other 
cases. 


This paragraph shall not affect the taxation of the company in re- 
spect of the profits out of which the dividends are paid. 


Proposed Amendment — Withholding Tax Rates 
Department of Finance news release, October 2, 1998: Canada and United 


States to Consult regarding Modifications to Income ToxTreaty 
[Reproduced before Arti — — 


Technical Explanation [1995 Protocol]: 
See under para. 7. 
Technical Explanation [1984]: 


Paragraph 2 limits the amount of tax that may be imposed on such dividends by the 
Contracting State in which the company paying the dividends is resident if the benefi- 
cial owner of the dividends is a resident of the other Contracting State. The limitation is 
10 percent of the gross amount of the dividends if the beneficial owner is a company 
that owns 10 percent or more of the voting stock of the company paying the dividends; 
and 15 percent of the gross amount of the dividends in all other cases. Paragraph 2 does 
not impose any restrictions with respect to taxation of the profits out of which the divi- 
dends are paid. 
Related Provisions: ITA 260(8.2) — Payment under securities lending arrangement. 
History: Subpara. 2(a) amended by 1995 Protocol, article 5(1), effective for amounts 
paid or credited on or after January 1, 1997. For 1996 the rate is 6 per cent and before 
1996 the rate was 10% (see Art. 21(2)(a) under “Application of the 1995 Protocol” 
above). Subpara. 2(a) formerly read: 
(a) 10 per cent of the gross amount of the dividends if the beneficial owner is a 
company which owns at least 10 per cent of the voting stock of the company 
paying the dividends; 
Definitions: “company” — Art. II: 1(f); “dividends” — Art. X:3; “resident” — ITCIA 
Sa AZ Os aus tale ev Atte ALL (Ai): 


3. The term ‘“‘dividends”’ as used in this Article means income from 
shares or other rights, not being debt-claims, participating in profits, 
as well as income subjected to the same taxation treatment as in- 
come from shares by the taxation laws of the State of which the 
company making the distribution is a resident. 

Technical Explanation [1984]: 


Paragraph 3 defines the term “dividends,” as the term is used in this Article. Each 
Contracting State is permitted to apply its domestic law rules for differentiating divi- 
dends from interest and other disbursements. 
Definitions: “company” — Art. II:1(f); “resident” —ITCIA 3, ITA 250; “share” — 
ITCIA 3, ITA 248(1); “State” — Art. TIE:1(). 


4. The provisions of paragraph 2 shall not apply if the beneficial 
owner of the dividends, being a resident of a Contracting State, car- 
ries on business in the other Contracting State of which the com- 
pany paying the dividends is a resident, through a permanent estab- 
lishment situated therein, or performs in that other State 
independent personal services from a fixed base situated therein, 
and the holding in respect of which the dividends are paid is effec- 
tively connected with such permanent establishment or fixed base. 
In such case, the provisions of Article VII (Business Profits) or Ar- 
ticle XIV (Independent Personal Services), as the case may be, shall 
apply. 

Technical Explanation [1984]: 

Paragraph 4 provides that the limitations of paragraph 2 do not apply if the beneficial 
owner of the dividends carries on business in the State in which the company paying 
the dividends is a resident through a permanent establishment or fixed base situated 
there, and the stockholding in respect of which the dividends are paid is effectively 
connected with such permanent establishment or fixed base. In such a case, the divi- 
dends are taxable pursuant to the provisions of Article VII (Business Profits) or Article 
XIV (Independent Personal Services), as the case may be. Thus, dividends paid in re- 
spect of holdings forming part of the assets of a permanent establishment or fixed base 
or which are otherwise effectively connected with such permanent establishment or 
fixed base (i.e., dividends attributable to the permanent establishment or fixed base) 
will be taxed on a net basis using the rates and rules of taxation generally applicable to 
residents of the State in which the permanent establishment or fixed base is situated. 


Art. X 


Definitions: “business” —ITCIA 3, ITA 248(1); “company” — Art. II:1(f); “divi- 
dends” — Art. X:3; “permanent establishment’ — Art. V:1: “resident” — ITCIA 3, 
ITA 250; “resident of a Contracting State” — Art. IV:1; “State” — Art. III:1(i), 


5. Where a company is a resident of a Contracting State, the other 
Contracting State may not impose any tax on the dividends paid by 
the company, except insofar as such dividends are paid to a resident 
of that other State or insofar as the holding in respect of which the 
dividends are paid is effectively connected with a permanent estab- 
lishment or a fixed base situated in that other State, nor subject the 
company’s undistributed profits to a tax, even if the dividends paid 
or the undistributed profits consist wholly or partly of profits or in- 
come arising in such other State. 


Technical Explanation [1984]: 


Paragraph 5 imposes limitations on the right of Canada or the United States, as the case 
may be, to impose tax on dividends paid by a company which is a resident of the other 
Contracting State. The State in which the company is not resident may not tax such 
dividends except insofar as they are paid to a resident of that State or the holding in 
respect of which the dividends are paid is effectively connected with a permanent es- 
tablishment or fixed base in that State. In the case of the United States, such dividends 
may also be taxed in the hands of a U.S. citizen and certain former citizens, pursuant to 
the “saving clause” of paragraph 2 of Article XXIX (Miscellaneous Rules). In addition, 
the Contracting State in which the company is not resident may not subject such com- 
pany’s undistributed profits to any tax. See, however, paragraphs 6, 7, and 8 which, in 
certain circumstances, qualify the rules of paragraph 5. Neither paragraph 5 nor any 
other provision of the Convention restricts the ability of the United States to apply the 
provisions of the Code concerning foreign personal holding companies and controlled 
foreign corporations. 


Definitions: “company” — Art. II:1(f); “dividends” — Art. X:3; “permanent estab- 
lishment” — Art. V:1; “resident of a Contracting State’ — Art. IV:1; “State” — Art. 
HT: 1(i). 


6. Nothing in this Convention shall be construed as preventing a 
Contracting State from imposing a tax on the earnings of a com- 
pany attributable to permanent establishments in that State, in addi- 
tion to the tax which would be chargeable on the earnings of a com- 
pany which is a resident of that State, provided that any additional 
tax so imposed shall not exceed 5 per cent of the amount of such 
earnings which have not been subjected to such additional tax in 
previous taxation years. For the purposes of this paragraph, the term 
“earings” means the amount by which the business profits attribu- 
table to permanent establishments in a Contracting State (including 
gains from the alienation of property forming part of the business 
property of such permanent establishments) in a year and previous 
years exceeds the sum of: 


(a) business losses attributable to such permanent establishments 
(including losses from the alienation of property forming part of 
the business property of such permanent establishments) in such 
year and previous years; 


(b) all taxes, other than the additional tax referred to in this para- 
graph, imposed on such profits in that State; 


(c) the profits reinvested in that State, provided that where that 
State is Canada, such amount shall be determined in accordance 
with the existing provisions of the law of Canada regarding the 
computation of the allowance in respect of investment in pro- 
perty in Canada, and any subsequent modification of those pro- 
visions which shall not affect the general principle hereof; and 


(d) five hundred thousand Canadian dollars ($500,000) or its 
equivalent in United States currency, less any amounts deducted 
by the company, or by an associated company with respect to 
the same or a similar business, under this subparagraph (d); for 
the purposes of this subparagraph (d) a company is associated 
with another company if one company directly or indirectly con- 
trols the other, or both companies are directly or indirectly con- 
trolled by the same person or persons, or if the two companies 
deal with each other not at arm’s length. 

Technical Explanation [1995 Protocol]: 

See under para. 7. 

Technical Explanation [1984]: 

Paragraph 6 provides that, notwithstanding paragraph 5, a Contracting State in which is 

maintained a permanent establishment or permanent establishments of a company resi- 

dent in the other Contracting State may impose tax on such company’s earnings, in 
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Art. X 


addition to the tax that would be charged on the earnings of a company resident in that 
State. The additional tax may not, however, exceed 10 percent of the amount of the 
earnings which have not been subjected to such additional tax in previous taxation 
years. Thus, Canada, which has a branch profits tax in force, may impose that tax up to 
the 10 percent limitation in the case of a United States company with one or more 
permanent establishments in Canada. This branch profits tax may be imposed notwith- 
standing other rules of the Convention, including paragraph 6 of Article XXV (Non- 
Discrimination). 


For purposes of paragraph 6, the term “earnings” means the excess of business profits 
attributable to all permanent establishments for a year and previous years over the sum 
of: a) business losses attributable to such permanent establishments for such years; b) 
all taxes on profits, whether or not covered by the Convention (e.g., provincial taxes on 
profits and provincial resource royalties (which Canada considers “‘taxes”) in excess of 
the mineral resource allowance provided for under the law of Canada), other than the 
additional tax referred to in paragraph 6; c) profits reinvested in such State; and d) 
$500,000 (Canadian, or its equivalent in U.S. dollars) less any amounts deducted under 
paragraph 6(d) with respect to the same or a similar business by the company or an 
associated company. The deduction under paragraph 6(d) is available as of the first 
year for. which the Convention has effect, regardless of the prior earnings and tax ex- 
penses, if any, of the permanent establishment. The $500,000 deduction is taken into 
account after other deductions, and is permanent. For the purpose of paragraph 6, refer- 
ences to business profits and business losses include gains and losses from the aliena- 
tion of property forming part of the business property of a permanent establishment. 
The term “associated company” includes a company which directly or indirectly con- 
trols another company or two companies directly or indirectly controlled by the same 
person or persons, as well as any two companies that deal with each other not at arm’s 
length. This definition differs from the definition of “related persons” in paragraph 2 of 
Article [IX (Related Persons). 


Related Provisions: ITA 219 — Branch tax. 


History: Para. 6 amended by 1995 Protocol, article 5(1), to substitute “5 per cent” for 
“10 per cent’, effective January 1, 1997. For 1996, the rate is 6 per cent and for 
1985-1995, the rate was 10 per cent (see Art. 21(2)(b) reproduced under “Application 
of the Provisions of the Protocol” above). 


Definitions: “arm’s length” — ITCIA 3, ITA 251(1); “associated” —ITCIA 3, ITA 
256; “Canada” — Art. II: 1(a), ITCIA 5; “company” — Art. II:1(f); “permanent estab- 
lishment” — Art. V:1; “person” — Art. TI:1(e), ITCIA 3, Interpretation Act 35(1); 
“property” —ITCIA 3, ITA 248(1); “resident” —ITCIA 3, ITA 250; “State” — Art. 
IL: 1(i); “taxation year” —ITCIA 3, ITA 249; “United States” — Art. IlI:1(b). 


7. Notwithstanding the provisions of paragraph 2, 


(a) dividends paid by a company that is a resident of Canada and 
a non-resident-owned investment corporation to a company that 
is a resident of the United States, that owns at least 10 per cent 
of the voting stock of the company paying the dividends and that 
is the beneficial owner of such dividends, may be taxed in Can- 
ada at a rate not exceeding 10 per cent of the gross amount of 
the dividends; 


(b) paragraph 2(b) and not paragraph 2(a) shall apply in the case 
of dividends paid by a resident of the United States that is a 
Regulated Investment Company; and 


(c) Paragraph 2(a) shall not apply to dividends paid by a resident 
of the United States that is a Real Estate Investment Trust, and 
paragraph 2(b) shall apply only where such dividends are bene- 
ficially owned by an individual holding an interest of less than 
10 per cent in the trust; otherwise the rate of tax applicable 
under the domestic law of the United States shall apply. Where 
an estate or a testamentary trust acquired its interest in a Real 
Estate Investment Trust as a consequence of an individual’s 
death, for the purposes of the preceding sentence the estate or 
trust shall for the five-year period following the death be 
deemed with respect to that interest to be an individual. 


Technical Explanation [1995 Protocol]: 


Article 5 of the Protocol amends Article X (Dividends) of the Convention. Paragraph | 
of Article 5 amends paragraph 2(a) of Article X to reduce from 10 percent to 5 percent 
the maximum rate of tax that may be imposed by a Contracting State on the gross 
amount of dividends beneficially owned by a company resident in the other Con- 
tracting State that owns at least 10 percent of the voting stock of the company paying 
the dividends. The rate at which the branch profits tax may be imposed under para- 
graph 6 is also reduced by paragraph | of Article 5 from 10 percent to 5 percent. Under 
the entry-into-force provisions of Article 21 of the Protocol, these reductions will be 
phased in over a three-year period. 


Paragraph 2 of Article 5 of the Protocol replaces paragraph 7 of Article X of the Con- 
vention with a new paragraph 7. Paragraph 7 of the existing Convention is no longer 
relevant because it applies only in the case where a Contracting State does not impose a 
branch profits tax. Both Contracting States now do impose such a tax. 


Canada—U.S. Tax Convention 


New paragraph 7 makes the 5 percent withholding rate of new paragraph 2(a) inappli- 
cable in certain situations. Under new paragraph 7(b), dividends paid by U.S. regulated 
investment companies (RICs) are denied the 5 percent withholding rate even if the 
Canadian shareholder is a corporation that would otherwise qualify as a direct investor 
by satisfying the 10-percent ownership requirement. Consequently, all RIC dividends 
to Canadian beneficial owners are subjected to the 15 percent rate that applies to divi- 
dends paid to portfolio investors. 


Dividends paid by U.S. real estate investment trusts (REITs) to Canadian beneficial 
owners are also denied the 5 percent rate under the rules of paragraph 7(c). REIT divi- 
dends paid to individuals who own less than a 10 percent interest in the REIT are 
subject to withholding at a maximum rate of 15 percent. Paragraph 7(c) also provides 
that dividend distributions by a REIT to an estate or a testamentary trust acquiring the 
interest in the REIT as a consequence of the death of an individual will be treated as 
distributions to an individual, for the five-year period following the death. Thus, divi- 
dends paid to an estate or testamentary trust in respect of a holding of less than a 10 
percent interest in the REIT also will be entitled to the 15 percent rate of withholding, 
but only for up to five years after the death. REIT dividends paid to other Canadian 
beneficial owners are subject to the rate of withholding tax that applies under the do- 
mestic law of the United States (i.e., 30 percent). 


The denial of the 5 percent withholding rate at source to all RIC and REIT sharehold- 
ers, and the denial of the 15 percent rate to most shareholders of REITs, is intended to 
prevent the use of these non-taxable conduit entities to gain unjustifiable benefits for 
certain shareholders. For example, a Canadian corporation that wishes to hold a portfo- 
lio of U.S. corporate shares may hold the portfolio directly and pay a U.S. withholding 
tax of 15 percent on all of the dividends that it receives. Alternatively, it may place the 
portfolio of U.S. stocks in a RIC, in which the Canadian corporation owns more than 
10 percent of the shares, but in which there are enough small shareholders to satisfy the 
RIC diversified ownership requirements. Since the RIC is a pure conduit, there are no 
U.S. tax costs to the Canadian corporation of interposing the RIC as an intermediary in 
the chain of ownership, It is unlikely that a 10 percent shareholding in a RIC will con- 
stitute a 10 percent shareholding in any company from which the dividends originate. 
In the absence of the special rules in paragraph 7(b), however, interposition of a RIC 
would transform what should be portfolio dividends into direct investment dividends 
taxable at source by the United States only at 5 percent. The special rules of paragraph 
7 prevent this. 


Similarly, a resident of Canada may hold U.S. real property directly and pay U.S. tax 
either at a 30 percent rate on the gross income or at the income tax rates specified in the 
Internal Revenue Code on the net income. By placing the real estate holding in a REIT, 
the Canadian investor could transform real estate income into dividend income and 
thus transform high-taxed income into much lower-taxed income. In the absence of the 
special rule, if the REIT shareholder were a Canadian corporation that owned at least a 
10 percent interest in the REIT, the withholding rate would be 5 percent; in all other 
cases, it would be 15 percent. In either event, with one exception, a tax rate of 30 
percent or more would be significantly reduced. The exception is the relatively small 
individual Canadian investor who might be subject to U.S. tax at a rate of only 15 
percent on the net income even if he earned the real estate income directly. Under the 
rule in paragraph 7(c), such individuals, defined as those holding less than a 10 percent 
interest in the REIT, remain taxable at source at a 15 percent rate. 


Subparagraph (a) of paragraph 7 provides a special rule for certain dividends paid by 
Canadian non-resident-owned investment corporations (“NROs’). The subparagraph 
provides for a maximum rate of 10 percent (instead of the standard rate of 5 percent) 
for dividends paid by NROs that are Canadian residents to a U.S. company that owns 
10 percent or more of the voting stock of the NRO and that is the beneficial owner of 
the dividend. This rule maintains the rate available under the current Convention for 
dividends from NROs, Canada wanted the withholding rate for direct investment NRO 
dividends to be no lower than the maximum withholding rates under the Convention on 
interest and royalties, to make sure that a foreign investor cannot transform interest or 
royalty income subject to a 10 percent withholding tax into direct dividends qualifying 
for a 5 percent withholding tax by passing it through to an NRO. 


Technical Explanation [1984]: 


Paragraph 7 provides that, notwithstanding paragraph 5, a Contracting State that does 
not impose a branch profits tax as described in paragraph 6 (i.e., under current law, the 
United States) may tax a dividend paid by a company which is a resident of the other 
Contracting State if at least 50 percent of the company’s gross income from all sources 
was included in the computation of business profits attributable to one or more perma- 
nent establishments which such company had in the first-mentioned State. The divi- 
dend subject to such a tax must, however, be attributable to profits earned by. the com- 
pany in taxable years beginning after September 26, 1980 and the 50 percent test must 
be met for the three-year period preceding the taxable year of the company in which the 
dividend is declared (including years ending on or before September 26, 1980) or such 
shorter period as the company had been in existence prior to that taxable year. Divi- 
dends will be deemed to be distributed, for purposes of paragraph 7, first out of profits 
of the taxation year of the company in which the distribution is made and then out of 
the profits of the preceding year or years of the company. Paragraph 7 provides further 
that if'a resident of the other Contracting State is the beneficial owner of such divi- 
dends, any tax imposed under paragraph 7 is subject to the 10 or 15 percent limitation 
of paragraph 2 or the rules of paragraph 4 (providing for dividends to be taxed as busi- 
hess profits or income from independent personal services), as the case may be. 


Related Provisions: ITA 134.1 — Transitional rule re elimination of NROs. 
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Art. XI — Interest 


History: Para. 7 amended by 1995 Protocol, article 5(2), effective with respect to 
amounts paid or credited on or after January 1, 1996 (see Art. 21(2)(a) under “Applica- 
tion of the 1995 Protocol’ above). Para. 7 formerly read: 


7. Notwithstanding the provisions of paragraph 5, a Contracting State, other than 
a Contracting State that imposes the additional tax on earnings referred to in 
paragraph 6, may tax a dividend paid by a company to the extent that the divi- 
dend is attributable to profits earned in taxable years beginning after the date of 
signature of the Convention if, for the three-year period ending with the close of 
the company’s taxable period preceding the declaration of the dividend (or for 
such part of that three-year period as the company has been in existence, or for 
the first taxable year if the dividend was declared in that taxable year), at least 50 
per cent of such company’s gross income from all sources was included in the 
computation of the business profits attributable to a permanent establishment 
which such company had in that State; provided that where a resident of the 
other Contracting State is the beneficial owner of such dividend any tax so im- 
posed on the dividend shall be subject to the limitations of paragraph 2 or the 
rules of paragraph 4, as the case may be. 


Definitions: “Canada” — Art. Ill:1(a), ITCIA 5: “company” — Art. II:1(f); “divi- 
dends” — Art. X:3; “estate”, “individual”, “non-resident-owned investment corpora- 
tion” —ITCIA 3, ITA 248(1); “real estate investment trust” — Internal Revenue Code 
s. 856(a); “regulated investment company’ — Internal Revenue Code s: 851(a); “resi- 
dent” — ITCIA 3, ITA 250; “trust”? — ITCIA 3, ITA 248(1); “United States” — Art. 
I: 1(b). 


8. Notwithstanding the provisions of paragraph 5, a company which 
is a resident of Canada and which has income subject to tax in the 
United States (without regard to the provisions of the Convention) 
may be liable to the United States accumulated earnings tax and 
personal holding company tax but only if 50 per cent or more in 
value of the outstanding voting shares of the company is owned, 
directly or indirectly, throughout the last half of its taxable year by 
citizens or residents of the United States (other than citizens of Can- 
ada who do not have immigrant status in the United States or who 
have not been residents in the United States for more than three 
taxable years) or by residents of a third state. 


Technical Explanation [1984]: 


Paragraph 8 provides that, notwithstanding paragraph 5, a company which is a resident 
of Canada and which, absent the provisions of the Convention, has income subject to 
tax by the United States may be liable for the United States accumulated earnings tax 
and personal holding company tax. These taxes can be applied, however, only if 50 
percent or more in value of the outstanding voting shares of the company. is owned, 
directly or indirectly, throughout the last half of its taxable year by residents of a third 
State or by citizens or residents of the United States, other than citizens of Canada who 
are resident in the United States but who either do not have immigrant status in the 
United States or who have not been resident in the United States for more than three 
taxable years. The accumulated earnings tax is applied to accumulated taxable income 
calculated without the benefits of the Convention. Similarly, the personal holding com- 
pany tax is applied to undistributed personal holding company income computed as if 
the Convention had not come into force. 


Article X does not apply to dividends paid by a company which is not a resident of 
either Contracting State. Such dividends, if they are income of a resident of one of the 
Contracting States, are subject to tax as provided in Article XXII (Other Income). 


Definitions: “Canada”? — Art. III:1(a), ITCIA 5; “company” — Art. II:1(f); “personal 
holding company” — Internal Revenue Code s. 542(a); “resident” —ITCIA 3, ITA 
250; “share” — ITCIA 3, ITA 248(1); “United States” — Art. III:1(b). 


Information Circulars: 76-12R5: Applicable rate of part XIII tax on amounts paid or 
credited to persons in countries with which Canada has a tax convention. 


Article XI — Interest 


1. Interest arising in a Contracting State and paid to a resident of the 
other Contracting State may be taxed in that other State. 


Technical Explanation [1984]: 


Paragraph | allows interest arising in Canada or the United States and paid to a resident 
of the other State to be taxed in the latter State. Paragraph 2 provides that such interest 
may also be taxed in the Contracting State where it arises, but if a resident of the other 
Contracting State is the beneficial owner, the tax imposed by the State of source is 
limited to 15 percent of the gross amount of the interest. 


Definitions: ‘interest’ — Art. X1:4; “State” — Art. I[I:1(i). 


2. However, such interest may also be taxed in the Contracting 
State in which it arises, and according to the laws of that State; but 
if a resident of the other Contracting State is the beneficial owner of 
such interest, the tax so charged shall not exceed 10 per cent of the 
gross amount of the interest. 


Art. XI 


- Withholding Tax Rates 
yetober 2, 1998: Canada and United 
nc. ae Trey 


Technical Explanation [1995 Protocol]: 


Article 6 of the Protocol amends Article XI (Interest) of the Convention. Paragraph | of 
the Article reduces the general maximum withholding rate on interest under paragraph 
2 of Article XI from 15 percent to 10 percent. 


Technical Explanation [1984]: 
See Article XI, para. 1. 
Related Provisions: ITA 260(8.2) — Payment under securities lending arrangement. 


History: Para. 2 amended by 1995 Protocol, article 6(1), to substitute “10 per cent” for 
“15 per cent”, effective with respect to amounts paid or credited on or after January 1, 
1996 (see Art. 21(2)(a) under “Application. of the 1995 Protocol” above). 


Definitions: “interest” — Art. XI:4 “State”? — Art. IIT:1(i). 


3. Notwithstanding the provisions of paragraph 2, interest arising in 
a Contracting State shall be exempt from tax in that State if: 


(a) the interest is beneficially owned by the other Contracting 
State, a political subdivision or local authority thereof or an in- 
strumentality of such other State, subdivision or authority, and is 
not subject to tax by that other State; 


(b) the interest is beneficially owned by a resident of the other 
Contracting State and is paid with respect to debt obligations is- 
sued at arm’s length and guaranteed or insured by that other 
State or a political subdivision thereof or an instrumentality of 
such other State or subdivision which is not subject to tax by 
that other State; 


(c) the interest is beneficially owned by a resident of the other 
Contracting State and is paid by the first-mentioned State, a po- 
litical subdivision or local authority thereof or an instrumentality 
of such first-mentioned State, subdivision or authority which is 
not subject to tax by that first-mentioned State; 


(d) the interest is beneficially owned by a resident of the other 
Contracting State and is paid with respect to indebtedness aris- 
ing as a consequence of the sale on credit by a resident of that 
other State of any equipment, merchandise or services except 
where the sale or indebtedness was between related persons; or 


(e) the interest is paid by a company created under the laws in 
force in the other Contracting State with respect to an obligation 
entered into before the date of signature of this Convention, pro- 
vided that such interest would have been exempt from tax in the 
first-mentioned State under Article XII of the 1942 Convention. 


Technical Explanation [1995 Protocol]: 


Paragraph 3 of Article XI of the Convention provides that, notwithstanding the general 
withholding rate applicable to interest payments under paragraph 2, certain specified 
categories of interest are exempt from withholding at source. Paragraph 2 of Article 6 
of the Protocol amends paragraph 3(d) of the Convention, which deals with interest 
paid on indebtedness arising in connection with a sale on credit of equipment, mer- 
chandise, or services. The exemption provided by that paragraph in the Convention is 
broadened under the Protocol to apply to interest that is beneficially owned either by 
the seller in the underlying transaction, as under the present Convention, or by any 
beneficial owner of interest paid with respect to an indebtedness arising as a result of 
the sale on credit of equipment, merchandise, or services. This exemption, however, 
does not apply in cases where the purchaser is related to the seller or the debtor is 
related to the beneficial owner of the interest. The negotiators agreed that this exemp- 
tion is subject, as are the other provisions of the Convention, to any anti-avoidance 
rules applicable under the respective domestic law of the Contracting States. 


The reference to “related persons” in paragraph 3(d) of Article XI of the Convention, as 
amended, is a change from the present Convention, which refers to “persons dealing at 
arm’s length.” The term “related person” as used in this Article is not defined for pur- 
poses of the Convention. Accordingly, the meaning of the term, and, therefore, the 
application of this Article, will be governed by the domestic law of each Contracting 
State (as is true with the use of the term “‘arm’s-length” under the current Convention) 
under the interpretative rule of paragraph 2 of Article II] (General Definitions). The 
United States will define the term “related person” as under section 482 of the /nternal 
Revenue Code, to include organizations, trades, or businesses (whether or not incorpo- 
rated, whether or not organized in the United States, and whether or not affiliated) 
owned or controlled directly or indirectly by the same interests. The Canadian defini- 
tion of “related persons” is found in section 251 of the Income Tax Act. 
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Art. XI 


Technical Explanation [1984]: 


Paragraph 3 provides a number of exceptions to the right of the source State to impose 
a 15 percent tax under paragraph 2. The following types of interest beneficially owned 
by a resident of a Contracting State are exempt from tax in the State of source: a) 
interest beneficially owned by a Contracting State, a political subdivision, or a local 
authority thereof, or an instrumentality of such State, subdivision, or authority, which 
interest is not subject to tax by such State; b) interest beneficially owned by a resident 
of a Contracting State and paid with respect to debt obligations issued at arm’s length 
which are guaranteed or insured by such State or a political subdivision thereof, or by 
an instrumentality of such State or subdivision (not by a local authority or an instru- 
mentality thereof), but only if the guarantor or insurer is not subject to tax by that State; 
c) interest paid by a Contracting State, a political subdivision, or a local authority 
thereof, or by an instrumentality of such State, subdivision, or authority, but only if the 
payer is not subject to tax by such State; and d) interest beneficially owned by a seller 
of equipment, merchandise, or services, but only if the interest is paid in connection 
with a sale on credit of equipment, merchandise, or services and the sale was made at 
arm’s length. Whether such a transaction is made at arm’s length will be determined in 
the United States under the facts and circumstances. The relationship between the par- 
ties is a.factor, but not the only factor, taken into account in making this determination. 
Furthermore, interest paid by a company resident in the other Contracting State with 
respect to an obligation entered into before September 26, 1980 is exempt from tax in 
the State of source (irrespective of the State of residence of the beneficial owner), pro- 
vided that such interest would have been exempt from tax in the Contracting State of 
source under Article XII of the 1942 Convention. Thus, interest paid by a United States 
corporation whose business is not managed and controlled in Canada to a recipient not 
resident in Canada or to a corporation not managed and controlled in Canada would be 
exempt from Canadian tax as long as the debt obligation was entered into before Sep- 
tember 26, 1980. The phrase “not subject to tax by that ... State” in paragraph 3(a), (b), 
and (c) refers to taxation at the Federal levels of Canada and the United States. 
The phrase “obligation entered into before the date of signature of this Convention” 
means: (1) any obligation under which funds were dispersed prior to September 26, 
1980; (2) any obligation under which funds are dispersed on or after September 26, 
1980, pursuant to a written contract binding prior to and on such date, and at all times 
thereafter until the obligation is satisfied; or (3) any obligation with respect to which, 
prior to September 26, 1980, a lender had taken every action to signify approval under 
procedures ordinarily employed by such lender in similar transactions and had sent or 
deposited for delivery to the person to whom the loan is to be made written evidence of 
such approval in the form of a document setting forth, or referring to a document sent 
by the person to whom the loan is to be made that sets forth, the principal terms of such 
loan, 
History: Subpara. 3(d) amended by 1995 Protocol, article 6(2), effective for amounts 
paid or credited on or after January 1, 1996 (see Art. 21(2)(a) under “Application of the 
1995 Protocol” above). Subpara. 3(d) formerly read: 
(d) the interest is beneficially owned by a seller who is a resident of the other 
Contracting State and is paid by a purchaser in connection with the sale on credit 
of any equipment, merchandise or services, except where the sale is made be- 
tween persons dealing with each other not at arm’s length; or 
Definitions: “arm’s length” —ITCIA 3, ITA 251(1); “company” — Art. II:1(f); “‘in- 
terest” — Art. X1:4; “person” — Art. III:1(e), ITCIA 3, Interpretation Act 35(1); ‘“‘re- 
lated” — ITCIA 3, ITA 251(2)-(6); “State” — Art. III:1(); “the 1942 Convention” — 
Art. UL:1q). 


4. The term “interest” as used in this Article means income from 
debt-claims of every kind, whether or not secured by mortgage, and 
whether or not carrying a right to participate in the debtor’s profits, 
and in particular, income from government securities and income 
from bonds or debentures, including premiums and prizes attaching 
to such securities, bonds or debentures, as well as income assimi- 
lated to income from money lent by the taxation laws of the Con- 
tracting State in which the income arises. However, the term “‘inter- 
est” does not include income dealt with in Article X (Dividends). 
Technical Explanation [1984]: 


Paragraph 4 defines the term “interest,” as used in Article XI, to include, among other 
things, debt claims of every kind as well as income assimilated to income from money 
lent by the taxation laws of the Contracting State in which the income arises. In no 
event, however, is income dealt with in Article X (Dividends) to be considered interest. 


5. The provisions of paragraphs 2 and 3 shall not apply if the bene- 
ficial owner of the interest, being a resident of a Contracting State, 
carries on business in the other Contracting State in which the inter- 
est arises, through a permanent establishment situated therein, or 
performs in that other State independent personal services from a 
fixed base situated therein, and the debt-claim in respect of which 
the interest is paid is effectively connected with such permanent es- 
tablishment or fixed base. In such case, the provisions of Article 
VII (Business Profits) or Article XIV (Independent Personal Ser- 
vices), as the case may be, shall apply. 


Canada—U.S. Tax Convention 


Technical Explanation [1984]: 


Paragraph 5 provides that neither the 15 percent limitation on tax in the Contracting 
State of source provided in paragraph 2 nor the various exemptions from tax in such 
State provided in paragraph 3 apply if the beneficial owner of the interest is a resident 
of the other Contracting State carrying on business in the State of source through a 
permanent establishment or fixed base, and the debt claim in respect of which the inter- 
est is paid is effectively connected with such permanent establishment or fixed base 
(i.e., the interest is attributable to the permanent establishment or fixed base). In this 
case, interest income is to be taxed in the Contracting State of source as business prof- 
its — that is, on a net basis. 


Definitions: “business” — ITCIA 3, ITA 248(1); “interest” — Art. X1:4; “permanent 
establishment” — Art. V:1; “resident of a Contracting State” — Art. IV:1; “State” — 
Art. I:1(i). 


6. For the purposes of this Article, interest shall be deemed to arise 
in a Contracting State when the payer is that State itself, or a politi- 
cal subdivision, local authority or resident of that State. Where, 
however, the person paying the interest, whether he is a resident of 
a Contracting State or not, has in a State other than that of which he 
is a resident a permanent establishment or a fixed base in connec- 
tion with which the indebtedness on which the interest is paid was 
incurred, and such interest is borne by such permanent establish- 
ment or fixed base, then such interest shall be deemed to arise in the 
State in which the permanent establishment or fixed base is situated 
and not in the State of which the payer is a resident. 


Technical Explanation [1984]: 


Paragraph 6 establishes the source of interest for purposes of Article XI. Interest is 
considered to arise in a Contracting State if the payer is that State, or a political subdi- 
vision, local authority, or resident of that State. However, in cases where the person 
paying the interest, whether a resident of a Contracting State or of a third State, has in a 
State other than that of which he is a resident a permanent establishment or fixed base 
in connection with which the indebtedness on which the interest was paid was incurred, 
and such interest is borne by the permanent establishment or fixed base, then such 
interest is deemed to arise in the State in which the permanent establishment or fixed 
base is situated and not in the State of the payer’s residence. Thus, pursuant to 
paragraphs 6 and 2, and Article XXII (Other Income), Canadian tax will not be im- 
posed on interest paid to a U.S. resident by a company resident in Canada if the indebt- 
edness is incurred in connection with, and the interest is borne by, a permanent estab- 
lishment of the company situated in a third State. “Borne by” means allowable as a 
deduction in computing taxable income. 


Definitions: “interest” — Art. XI:4; “permanent establishment” — Art. V:1; “per- 
son” — Art. Il:1(e), ITCIA 3, Interpretation Act 35(1); “resident” —ITCIA 3, ITA 
250; “State” — Art. [II 1(i). 


7. Where, by reason of a special relationship between the payer and 
the beneficial owner or between both of them and some other per- 
son, the amount of the interest, having regard to the debt-claim for 
which it is paid, exceeds the amount which would have been agreed 
upon by the payer and the beneficial owner in the absence of such 
relationship, the provisions of this Article shall apply only to the 
last-mentioned amount. In such case, the excess part of the pay- 
ments shall remain taxable according to the laws of each Con- 
tracting State, due regard being had to the other provisions of the 
Convention. 

Technical Explanation [1984]: 


Paragraph 7 provides that in cases involving special relationships between persons Ar- 
ticle XI does not apply to amounts in excess of the amount which would have been 
agreed upon between persons having no special relationship; any such excess amount 
remains taxable according to the laws of Canada and the United States, consistent with 
any relevant provisions of the Convention. 


Definitions: “interest” — Art. X1:4: “person” — Art. Ill: 1(e), ITCIA 3, /aterpretation 
Act 35(1). 


8. Where a resident of a Contracting State pays interest to a person 
other than a resident of the other Contracting State, that other State 
may not impose any tax on such interest except insofar as it arises 
in that other State or insofar as the debt-claim in respect of which 
the interest is paid is effectively connected with a permanent estab- 
lishment or a fixed base situated in that other State. 

Technical Explanation [1984]: 

Paragraph 8 restricts the right of a Contracting State to impose tax on interest paid by a 
resident of the other Contracting State. The first State may not impose any tax on such 


Interest except insofar as the interest is paid to a resident of that State or arises in that 
State or the debt claim in respect of which the interest is paid is effectively connected 
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Art. XII — Royalties 


with a permanent establishment or fixed base situated in that State. Thus, pursuant to 
paragraph 8 the United States has agreed not to impose tax on certain interest paid by 
Canadian companies to persons not resident in the United States, to the extent that such 
companies would pay U.S.-source interest under Code section 861(a)(1)(C) but not 
under the source rule of paragraph 6. It is to be noted that paragraph 8 is subject to the 
“saving clause” of paragraph 2 of Article XXIX (Miscellaneous Rules), so the United 
States may in all events impose its tax on interest received by U.S. citizens. 
Definitions: “interest” — Art. XI:4; “permanent establishment” — Art. V:1: “per- 
son” — Art. III:1(e), ITCIA 3, Interpretation Act 35(1); “State” — Art. TH:1(). 


9. The provisions of paragraphs 2 and 3 shall not apply to an excess 
inclusion with respect to a residual interest in a Real Estate Mort- 
gage Investment Conduit to which Section 860G of the United 
States Internal Revenue Code, as it may be amended from time to 
time without changing the general principle thereof, applies. 


Technical Explanation [1995 Protocol]: 


Paragraph 3 of Article 6 of the Protocol adds a new paragraph 9 to Article XI of the 
Convention. Although the definition of “interest” in paragraph 4 includes an excess 
inclusion with respect to a residual interest in a real estate mortgage investment conduit 
(REMIC) described in section 860G of the Internal Revenue Code, new paragraph 9 
provides that the reduced rates of tax at source for interest provided for in paragraphs 2 
and 3 do not apply to such income. This class of interest, therefore, remains subject to 
the statutory 30 percent U.S. rate of tax at source. The legislation that created REMICs 
in 1986 provided that such excess inclusions were to be taxed at the full 30 percent 
statutory rate, regardless of any then-existing treaty provisions to the contrary. The 30 
percent rate of tax on excess inclusions received by residents of Canada is consistent 
with this expression of Congressional intent. 


History: Para. 9 added by 1995 Protocol, article 6(3), effective for amounts paid or 
credited on or after January 1, 1996 (see Art. 21(2)(a) under “Application of the Provi- 
sions of the Protocol” above). 


Definitions: “real estate mortgage investment conduit” — Internal Revenue Code s. 
860G(a); “United States” — Art. III: 1(b). 


Information Circulars [Article XI]: 76-12R5: Applicable rate of part XIII tax on 
amounts paid or credited to persons in countries with which Canada has a tax 
convention. 


Article XIl — Royalties 


1. Royalties arising in a Contracting State and paid to a resident of 
the other Contracting State may be taxed in that other State. 

Technical Explanation [1984]: Generally speaking, under the 1942 Convention 
royalties, including royalties with respect to motion picture films, which are derived by 
a resident of one Contracting State from sources within the other Contracting State are 
taxed at a maximum rate of 15 percent in the latter State; copyright royalties are ex- 
empt from tax in the State of source, if the resident does not have a permanent estab- 
lishment in that State. See Articles II, If, XII C, and paragraph | of Article XI of the 
1942 Convention, and paragraph 6(a) of the Protocol to the 1942 Convention. 


Paragraph | of Article XII of the Convention provides that a Contracting State may tax 
its residents with respect to royalties arising in the other Contracting State. Paragraph 2 
provides that such royalties may also be taxed in the Contracting State in which they 
arise, but that if a resident of the other Contracting State is the beneficial owner of the 
royalties the tax in the Contracting State of source is limited to 10 percent of the gross 
amount of the royalties. 


Definitions: “royalties” — Art. XII:4; “State” — Art. III:1(i). 


2. However, such royalties may also be taxed in the Contracting 
State in which they arise, and according to the laws of that State; 
but if a resident of the other Contracting State is the beneficial 
owner of such royalties, the tax so charged shall not exceed 10 per 
cent of the gross amount of the royalties. 


_ Proposed Amendment — Withholding Tax Rates 


Department of Finance news release, October 2, 1998: Canada and United 
States to Consult regarding Modifications to Income Tax Treaty 


{Reproduced before Article I — ed.] 

Technical Explanation [1984]: See Article XII, para. 1. 
Definitions: “royalties” — Art. X1I:4; “State” — Art. If:1(i). 
I.T. Technical News: 23 (computer software). 


3. Notwithstanding the provisions of paragraph 2, 
(a) copyright royalties and other like payments in respect of the 
production or reproduction of any literary, dramatic, musical or 
artistic work (other than payments in respect of motion pictures 


Art. XII 


and works on film, videotape or other means of reproduction for 
use In connection with television); 


(b) payments for the use of, or the right to use, computer 
software; 


(c) payments for the use of, or the right to use, any patent or any 
information concerning industrial, commercial or scientific ex- 
perience (but not including any such information provided in 
connection with a rental or franchise agreement); and 


(d) payments with respect to broadcasting as may be agreed for 
the purposes of this paragraph in an exchange of notes between 
the Contracting States; 


arising in a Contracting State and beneficially owned by a resident 
of the other Contracting State shall be taxable only in that other 
State. 


Technical Explanation [1995 Protocol]: 


Article 7 of the Protocol modifies Article XII (Royalties) of the Convention by ex- 
panding the classes of royalties exempt from withholding of tax at source. Paragraph 3, 
as amended by the Protocol, identifies four classes of royalty payments arising in one 
Contracting State and beneficially owned by a resident of the other that are exempt at 
source: (1) subparagraph (a) preserves the exemption in paragraph 3 of the present 
Convention for copyright royalties in respect of literary and other works, other than 
certain such payments in respect of motion pictures, videotapes, and similar payments; 
(2) subparagraph (b) specifies that computer software royalties are also exempt; (3) 
subparagraph (c) adds royalties paid for the use of, or the right to use, patents and 
information concerning industrial, commercial, and scientific experience, other than 
payments in connection with rental or franchise agreements; and (4) subparagraph (d) 
allows the Contracting States to reach an agreement, through an exchange of diplo- 
matic notes, with respect to the application of paragraph 3 of Article XII to payments in 
respect of certain live broadcasting transmissions. 


The specific reference to software in subparagraph (b) is not intended to suggest that 
the United States views the term “copyright” as excluding software in other U.S. trea- 
ties (including the current treaty with Canada). 


The negotiators agreed that royalties paid for the use of, or the right to use, designs or 
models, plans, secret formulas, or processes are included under subparagraph 3(c) to 
the extent that they represent payments for the use of, or the right to use, information 
concerning industrial, commercial, or scientific experience. In addition, they agreed 
that royalties paid for the use of, or the right to use, “know-how,” as defined in para- 
graph 11 of the Commentary on Article 12 of the OECD Model Income Tax Treaty, 
constitute payments for the use of, or the right to use, information concerning indus- 
trial, commercial, or scientific experience. The negotiators further agreed that a royalty 
paid under a “mixed contract,” “package fee,” or similar arrangement will be treated as 
exempt at source by virtue of paragraph 3 to the extent of any portion that is paid for 
the use of, or the right to use, property or information with respect to which paragraph 
3 grants an exemption. 


The exemption granted under subparagraph 3(c) does not, however, extend to payments 
made for information concerning industrial, commercial, or scientific experience that is 
provided in connection with a rental or franchise agreement. For this purpose, the nego- 
tiators agreed that a franchise is to be distinguished from other arrangements resulting 
in the transfer of intangible property. They agreed that a license to use intangibles 
(whether or not including a trademark) in a territory, in and of itself, would not consti- 
tute a franchise agreement for purposes of subparagraph 3(c) in the absence of other 
rights and obligations in the license agreement or in any other agreement that would 
indicate that the arrangement in its totality constituted a franchise agreement. For ex- 
ample, a resident of one Contracting State may acquire a right to use a secret formula to 
manufacture a particular product (e.g.. a perfume), together with the right to use a 
trademark for that product and to market it at a non-retail level, in the other Contracting 
State. Such an arrangement would not constitute a franchise in the absence of any other 
rights or obligations under that arrangement or any other agreement that would indicate 
that the arrangement in its totality constituted a franchise agreement. Therefore, the 
royalty payment under that arrangement would be exempt from withholding tax in the 
other Contracting State to the extent made for the use of, or the right to use, the secret 
formula or other information concerning industrial, commercial, or scientific experi- 
ence; however, it would be subject to withholding tax at a rate of 10 percent, to the 
extent made for the use of, or the right to use, the trademark. 


The provisions of paragraph 3 do not fully reflect the U.S. treaty policy of exempting 
all types of royalty payments from taxation at source, but Canada was not prepared to 
grant a complete exemption for all types of royalties in the Protocol. Although the 
Protocol makes several important changes to the royalty provisions of the present Con- 
vention in the direction of bringing Article XII into conformity with U.S. policy, the 
United States remains concerned about the imposition of withholding tax on some clas- 
ses of royalties and about the associated administrative burdens. In this connection, the 
Contracting States have affirmed their intention to collaborate to resolve in good faith 
any administrative issues that may arise in applying the provisions of subparagraph 
3(c). The United States intends to continue to pursue a zero rate of withholding for all 
royalties in future negotiations with Canada, including discussions under Article 20 of 
the Protocol, as well as in negotiations with other countries. 
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As noted above, new subparagraph 3(d) enables the Contracting States to provide an 
exemption for royalties paid with respect to broadcasting through an exchange of notes. 
This provision was included because Canada was not prepared at the time of the nego- 
tiations to commit to an exemption for broadcasting royalties. Subparagraph 3(d) was 
included to enable the Senate to give its advice and consent in advance to such an 
exemption, in the hope that such an exemption could be obtained without awaiting the 
negotiation of another full protocol. Any agreement reached under the exchange of 
notes authorized by subparagraph 3(d) would lower the withholding rate from 10 per- 
cent to zero and, thus, bring the Convention into greater conformity with established 
U.S. treaty policy. 


Technical Explanation [1984]: 


Paragraph 3 provides that, notwithstanding paragraph 2, copyright royalties and other 
like payments in respect of the production or reproduction of any literary, dramatic, 
musical, or artistic work, including royalties from such works on videotape or other 
means of reproduction for private (home) use, if beneficially owned by a resident of the 
other Contracting State, may not be taxed by the Contracting State of source. This ex- 
emption at source does not apply to royalties in respect of motion pictures, and of 
works on film, videotape or other means of reproduction for use in connection with 
television broadcasting. Such royalties are subject to tax at a maximum rate of 10 per- 
cent in the Contracting State in which they arise, as provided in paragraph 2 (unless the 
provisions of paragraph 5, described below, apply). 


History: Para. 3 amended by 1995 Protocol, article 7(1), effective for amounts paid or 
credited on or after January 1, 1996 (see Art. 21(2)(a) under “Application of the 1995 
Protocol” above). Para. 3 formerly read: 


3. Notwithstanding the provisions of paragraph 2, copyright royalties and other 
like payments in respect of the production or reproduction of any literary, dra- 
matic, musical or artistic work (but not including royalties in respect of motion 
pictures and works on film, videotape or other means of reproduction for use in 
connection with television) arising in a Contracting State and beneficially owned 
by a resident of the other Contracting State shall be taxable only in that other 
State. 


Para. 3 amended by 1983 Protocol, article V, para. 1. 
Definitions: “royalties” — Art. XII:4. 
I.T. Technical News: 23 (computer software). 


4. The term “royalties” as used in this Article means payments of 
any kind received as a consideration for the use of, or the right to 
use, any copyright of literary, artistic or scientific work (including 
motion pictures and works on film, videotape or other means of re- 
production for use in connection with television), any patent, trade 
mark, design or model, plan, secret formula or process, or for the 
use of, or the right to use, tangible personal property or for informa- 
tion concerning industrial, commercial or scientific experience, and, 
notwithstanding the provisions of Article XIII (Gains), includes 
gains from the alienation of any intangible property or rights de- 
scribed in this paragraph to the extent that such gains are contingent 
on the productivity, use or subsequent disposition of such property 
or rights. 


Technical Explanation [1984]: 


Paragraph 4 defines the term “royalties” for purposes of Article XII. “Royalties” means 
payments of any kind received as consideration for the use of or the right to use any 
copyright of literary, artistic, or scientific work, including motion pictures, and works 
on film, videotape or other means of reproduction for use in connection with television 
broadcasting, any patent, trademark, design or model, plan, secret formula or process, 
or any payment for the use of or the right to use tangible personal property or for 
information concerning industrial, commercial, or scientific experience. The term “roy- 
alties” also includes gains from the alienation of any intangible property or rights de- 
scribed in paragraph 4 to the extent that such gains are contingent on the productivity, 
use, or subsequent disposition of such intangible property or rights. Thus, a guaranteed 
minimum payment derived from the alienation of (but not the use of) any right or pro- 
perty described in paragraph 4 is not a “royalty,” Any amounts deemed contingent on 
use by reason of Code section 871(e) are, however, royalties under paragraph 2 of Arti- 
cle I] (General Definitions), subject to Article XX VI (Mutual Agreement Procedure). 
The term “royalties” does not encompass management fees, which are covered by the 
provisions of Article VIL (Business Profits) or XIV (Independent Personal Services), or 
payments under a bona fide cost-sharing arrangement. Technical service fees may be 
royalties in cases where the fees are periodic and dependent upon productivity or a 
similar measure. 


History: Para. 4 amended by 1983 Protocol, article V, para. 2. 
Definitions: “property” —ITCIA 3, ITA 248(1). 


1.T. Technical News: 23 (computer software); 25 (e-commerce — payments for 
digital products not royalties). 


5. The provisions of paragraphs 2 and 3 shall not apply if the bene- 
ficial owner of the royalties, being a resident of a Contracting State, 


Canada—U.S. Tax Convention 


carries on business in the other Contracting State in which the roy- 
alties arise, through a permanent establishment situated therein, or 
performs in that other State independent personal services from a 
fixed base situated therein, and the right or property in respect of 
which the royalties are paid is effectively connected with such per- 
manent establishment or fixed base. In such case the provisions of 
Article VII (Business Profits) or Article XIV (Independent Personal 
Services), as the case may be, shall apply. 


Technical Explanation [1984]: 


Paragraph 5 provides that the 10 percent limitation on tax in the Contracting State of 
source provided by paragraph 2, and the exemption in the Contracting State of source 
for certain copyright royalties provided by paragraph 3, do not apply if the: beneficial 
owner of the royalties carries on business in the State of source through a permanent 
establishment or fixed base and the right or property in respect of which the royalties 
are paid is effectively connected with such permanent establishment or fixed base (..e., 
the royalties are attributable to the permanent establishment or fixed base). In that 
event, the royalty income would be taxable under the provisions of Article VII (Busi- 
ness Profits) or XIV (Independent Personal Services), as the case may be. 


Definitions: “business” — ITCIA 3, ITA 248(1); “permanent establishment” — Art. 
V:1; “resident of a Contracting State’ — Art. IV:1; “royalties” — Art. XII:4; 
“State” — Art. TT: 1(i). 


6. For the purposes of this Article, 


(a) royalties shall be deemed to arise in a Contracting State 
when the payer is a resident of that State. Where, however, the 
person paying the royalties, whether he is a resident of a Con- 
tracting State or not, has in a State a permanent establishment or 
a fixed base in connection with which the obligation to pay the 
royalties was incurred, and such royalties are borne by such per- 
manent establishment or fixed base, then such royalties shall be 
deemed to arise in the State in which the permanent establish- 
ment or fixed base is situated and not in any other State of which 
the payer is a resident; and 


(b) where subparagraph (a) does not operate to treat royalties as 
arising in either Contracting State and the royalties are for the 
use of, or the right to use, intangible property or tangible per- 
sonal property in a Contracting State, then such royalties shall 
be deemed to arise in that State. 


Technical Explanation [1995 Protocol]: 


Paragraph 2 of Article 7 of the Protocol amends the rules in paragraph 6 of Article XII 
of the Convention for determining the source of royalty payments. Under the present 
Convention, royalties generally are deemed to arise in a Contracting State if paid by a 
resident of that State. However, if the obligation to pay the royalties was incurred in 
connection with a permanent establishment or a fixed base in one of the Contracting 
States that bears the expense, the royalties are deemed to arise in that State. 


The Protocol continues to apply these basic rules but changes the scope of an exception 
provided under the present Convention. Under the present Convention, a royalty paid 
for the use of, or the right to use, property in a Contracting State is deemed to arise in 
that State. Under the Protocol, this “place of use” exception applies only if the Conven- 
tion does not otherwise deem the royalties to arise in one of the Contracting States. 
Thus, the “place of use” exception will apply only if royalties are neither paid by a 
resident of one of the Contracting States nor borne by a permanent establishment or 
fixed base in either State. For example, if a Canadian resident were to grant franchise 
rights to a resident of Chile for use in the United States, the royalty paid by the Chilean 
resident to the Canadian resident for those rights would be U.S. source income under 
this Article, subject to U.S. withholding at the 10 percent rate provided in paragraph 2. 


The rules of this Article differ from those provided under U.S. domestic law. Under 
U.S. domestic law, a royalty is considered to be from U.S. sources if it is paid for the 
use of, or the privilege of using, an intangible within the United States; the residence of 
the payor is irrelevant. If paid to a nonresident alien individual or other foreign person, 
a U.S. source royalty is generally subject to withholding tax at a rate of 30 percent 
under U.S. domestic law. By reason of paragraph | of Article XXIX (Miscellaneous 
Rules), a Canadian resident would be permitted to apply the rules of U.S. domestic law 
to its royalty income if those rules produced a more favorable result in its case than 
those of this Article. However, under a basic principle of tax treaty interpretation rec- 
ognized by both Contracting States, the prohibition against so-called “cherry-picking,” 
the Canadian resident would be precluded from claiming selected benefits under the 
Convention (e.g., the tax rates only) and other benefits under U.S. domestic law (e.g., 
the source rules only) with respect to its royalties. See, e.g., Rev. Rul. 84-17, 1984-1 
C.B. 308. For example, if a Canadian company granted franchise rights to a resident of 
the United States for use 50 percent in the United States and 50 percent in Chile, the 
Convention would permit the Canadian company to treat all of its royalty income from 
that single transaction as U.S. source income entitled to the withholding tax reduction 
under paragraph 2. U.S. domestic law would permit the Canadian company to treat 50 
percent of its royalty income as U.S. source income subject to a 30 percent withholding 
tax and the other 50 percent as foreign source income exempt from U.S. tax. The Cana- 
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dian company could choose to apply either the provisions of U.S. domestic law or the 
provisions of the Convention to the transaction, but would not be permitted to claim 
both the U.S. domestic law exemption for 50 percent of the income and the Conven- 
tion’s reduced withholding rate for the remainder of the income. 


Royalties generally are considered borne by a permanent establishment or fixed base if 
they are deductible in computing the taxable income of that permanent establishment or 
fixed base. 


Since the definition of “resident” of a Contracting State in Article TV (Residence), as 
amended by Article 3 of the Protocol, specifies that this term includes the Contracting 
States and their political subdivisions and local authorities, the source tule does not 
include a specific reference to these governmental entities. 


Technical Explanation [1984]: 


Paragraph 6 establishes rules to determine the source of royalties for purposes of Arti- 
cle XII. The first rule is that royalties arise in a Contracting State when the payer is that 
State, or a political subdivision, local authority, or resident of that State. Notwithstand- 
ing that rule, royalties arise not in the State of the payer’s residence but in any State, 
whether or not a Contracting State, in which is situated a permanent establishment or 
fixed base in connection with which the obligation to pay royalties was incurred, if 
such royalties are borne by such permanent establishment or fixed base. Thus, royalties 
paid to a resident of the United States by a company resident in Canada for the use of 
property in a third State will not be subject to tax in Canada if the obligation to pay the 
royalties is incurred in connection with, and the royalties are borne by, a permanent 
establishment of the company in a third State. “Borne by” means allowable as a deduc- 
tion in computing taxable income. 


A third rule, which overrides both the residence rule and the permanent establishment 
tule just described, provides that royalties for the use of, or the right to use, intangible 
property or tangible personal property in a Contracting State arise in that State. Thus, 
consistent with the provisions of Code section 861(a)(4), if a resident of a third State 
pays royalties to a resident of Canada for the use of or the right to use intangible pro- 
perty or tangible personal property in the United States, such royalties are considered to 
arise in the United States and are subject to taxation by the United States consistent 
with the Convention. Similarly, if a resident of Canada pays royalties to a resident of a 
third State, such royalties are considered to arise in the United States and are subject to 
U.S. taxation if they are for the use of or the right to use intangible property or tangible 
personal property in the United States. The term “intangible property” encompasses all 
the items described in paragraph 4, other than tangible personal property. 


History: Para. 6 amended by 1995 Protocol, article 7(2), effective for amounts paid or 


credited on or after January 1, 1996 (see Art. 21(2)(a) under “Application of the 1995 
Protocol” above). Para. 6 formerly read: 


6. For the purposes of this Article, royalties shall be deemed to arise in a Con- 
tracting State when the payer is that State itself, or a political subdivision, local 
authority or resident of that State. However: 
(a) except as provided in subparagraph (b), where the person paying the roy- 
alties, whether he is a resident of a Contracting State or-not, has in a State 
other than that of which he is a resident a permanent establishment or a fixed 
base in connection with which the obligation to pay the royalties was in- 
curred, and such royalties are borne by such permanent establishment or 
fixed base, then such royalties shall be deemed to arise in the State in which 
the permanent establishment or fixed base is situated and not in the State of 
which the payer is a resident; and 
(b) where the royalties are for the use of, or the right to use, intangible pro- 
perty or tangible personal property in a Contracting State, then such royalties 
shall be deemed to arise in that State and not in the State of which the payer 
is a resident. 
Subpara. 6(b) amended by 1983 Protocol, article V, para. 3. 
Definitions: “permanent establishment” — Art. V:1; “person” — Art. III:1(e), ITCIA 
3, Interpretation Act 35(1); “resident” — ITCIA 3, ITA 250; “royalties” — Art. XII:4; 
“State” — Art. IIT:1(i). 


7. Where, by reason of a special relationship between the payer and 
the beneficial owner or between both of them and some other per- 
son, the amount of the royalties, having regard to the use, right or 
information for which they are paid, exceeds the amount which 
would have been agreed upon by the payer and the beneficial owner 
in the absence of such relationship, the provisions of this Article 
shall apply only to the last-mentioned amount. In such case, the ex- 
cess part of the payments shall remain taxable according to the laws 
of each Contracting State, due regard being had to the other provi- 
sions of this Convention. 


Technical Explanation [1984]: 

Paragraph 7 provides that in cases involving special relationships between persons the 
benefits of Article XII do not apply to amounts in excess of the amount which would 
have been agreed upon between persons with no special relationship; any such excess 
amount remains taxable according to the laws of Canada and the United States, consis- 
tent with any relevant provisions of the Convention. 


Related Provisions: ITA 247 — Transfer pricing adjustments, 


Art. XII 


Definitions: “person” — Art. HI: 1(e), ITCIA 3, Interpretation Act 35(1); “royal- 
ties”, .Art., XII:4. 


8. Where a resident of a Contracting State pays royalties to a person 
other than a resident of the other Contracting State, that other State 
may not impose any tax on such royalties except insofar as they 
arise in that other State or insofar as the right or property in respect 
of which the royalties are paid is effectively connected with a per- 
manent establishment or a fixed base situated in that other State. 


Technical Explanation [1984]: 


Paragraph 8 restricts the right of a Contracting State to impose tax on royalties paid by 
a resident of the other Contracting State. The first State may not impose any tax on 
such royalties except insofar as they arise in that State or they are paid to a resident of 
that State or the right or property in respect of which the royalties are paid is effectively 
connected with a permanent establishment or fixed base situated in that State. This rule 
parallels the rule in paragraph 8 of Article XI (Interest) and paragraph. 5 of Article X 
(Dividends), Again, U.S. citizens remain subject to U.S. taxation on royalties received 
despite this rule, by virtue of paragraph 2 of Article XXIX (Miscellaneous Rules). 


Definitions: “permanent establishment’ — Art. V:1; “person” — Art. II[:1(e), ITCIA 
3, Interpretation Act 35(1); “property” —ITCIA 3, ITA 248(1); “resident of a Con- 
tracting State” — Art. IV:1; “royalties” — Art. XIT-4: “State” — Art. IIf:1(i). 


Selected Cases [Art. XII]: Angoss International Ltd. v. R., [1999] 2 C.T.C. 2259 
(TCC) (Copyright payments for computer software exempt from withholding tax). 


Information Circulars: 77-16R4: Non-resident income tax. 


Article Xill— Gains 
*"Propobed ‘Anicndment 2 Gains following: amigrdtion 
of individual from Canada . 
Department of Finance news release, September 18, 2000: Canada and the 
United States Propose Tax Treaty Changes... 


ividuals, the changes will ensure the appropriate tax treatment of an emigrant’s 
ecifically, where one country’s tax rules treat an individual as having disposed 
mmediately before the individual emigrates to the other country, the indi- 
le to choose to be treated under the other country’s rules as also having 


acquired the property at its fair market value. : 

an that no tax is payable in the destination country on any 
‘here tax is payable in the destination country — for example, 
question is real estate situated in that country — the new rule will 


editing. 


If approved, the rule for individuals will apply to changes in residence that take place 
on and after today’s date. —— : : 


[For the full text of this news release, see at the beginning of the Convention — ed.] 


1. Gains derived by a resident of a Contracting State from the alien- 
ation of real property situated in the other Contracting State may be 
taxed in that other State. 

Technical Explanation [1984]: 

Paragraph 1 provides that Canada and the United States may each tax gains from the 
alienation of real property situated within that State which are derived by a resident of 
the other Contracting State. The term “real property situated in the other Contracting 
State” is defined for this purpose in paragraph 3 of this article. The term “alienation” 
used in paragraph | and other paragraphs of Article XIII means sales, exchanges and 
other dispositions or deemed dispositions (e.g., change of use, gifts, distributions, 
death) that are taxable events under the taxation laws of the Contracting State applying 
the provisions of the Article. 

Related Provisions: ITA 115(1)(b) — Tax on disposition of taxable Canadian pro- 
perty; ITA 126(2.21), (2.22) — Foreign tax credit to emigrant for tax payable on gain 
accrued while resident in Canada; ITA 128.1(4)(b)(i) — Real property in Canada ex- 
cluded from deemed disposition on emigration. 

Definitions: “real property situated in the other Contracting State” — Art. XIII:3: 
“resident of a Contracting State’ — Art. [V:1; “State” — Art, III:1(i). 


2. Gains from the alienation of personal property forming part of 
the business property of a permanent establishment which a resident 
of a Contracting State has or had (within the twelve-month period 
preceding the date of alienation) in the other Contracting State or of 
personal property pertaining to a fixed base which is or was availa- 
ble (within the twelve-month period preceding the date of aliena- 
tion) to a resident of a Contracting State in the other Contracting 
State for the purpose of performing independent personal services, 
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including such gains from the alienation of such a permanent estab- 
lishment or of such a fixed base, may be taxed in that other State. 


Technical Explanation [1984]: 


Paragraph 2 of Article XIII provides that the Contracting State in which a resident of 
the other Contracting State “thas or had” a permanent establishment or fixed base may 
tax gains from the alienation of personal property constituting business property if such 
gains are attributable to such permanent establishment or fixed base. Unlike paragraph 
1 of Article VII (Business Profits), paragraph 2 limits the right of the source State to 
tax such gains to a twelve-month period following the termination of the permanent 
establishment or fixed base. 


Definitions: “permanent establishment’ — Art. V:1; “resident of a Contracting 
State’ — Art. [V:1; “State” — Art. IIf:1(4). 


3. For the purposes of this Article the term “real property situated 
in the other Contracting State” 


(a) in the case of real property situated in the United States, 
means a United States real property interest and real property 
referred to in Article VI (Income from Real Property) situated in 
the United States, but does not include a share of the capital 
stock of a company that is not a resident of the United States; 
and 


(b) in the case of real property situated in Canada means: 


(i) real property referred to in Article VI (Income from Real 
Property) situated in Canada; 


(ii) a share of the capital stock of a company that is a resident 
of Canada, the value of whose shares is derived principally 
from real property situated in Canada; and 


(iii) an interest in a partnership, trust or estate, the value of 
which is derived principally from real property situated in 
Canada. 


Technical Explanation [1997]: 


Article | of the Protocol amends paragraph 3 of Article XIII (Gains) of the Convention. 
Paragraph 1 of Article XIII of the Convention provides that gains derived by a resident 
of a Contracting State from the alienation of real property situated within the other 
Contracting State may be taxed in that other State. The term “real property situated in 
the other Contracting State” is defined for this purpose in paragraph 3 of Article XII of 
the Convention. 


Under paragraph 3(a) of Article XIII of the Convention, real property situated in the 
United States includes real property (as defined in Article VI (Income from Real Pro- 
perty) of the Convention) situated in the United States and a United States real property 
interest. Under section 897(c) of the Internal Revenue Code (the “Code’”) the term 
“United States real property interest” includes shares in a U.S. corporation that owns 
sufficient U.S. real property interests to satisfy an asset-ratio test on certain testing 
dates. 


Under Paragraph 3(b) of Article XIII of the Convention, real property situated in Can- 
ada means real property (as defined in Article VI of the Convention) situated in Can- 
ada; shares of stock of a company, the value of whose shares consists principally of 
Canadian real property; and an interest in a partnership, trust or estate, the value of 
which consists principally of Canadian real property. The term “principally” means 
more than 50 percent. 


Under the Code, stock of a foreign corporation is not considered a “United States real 
property interest.” Therefore, the United States does not tax a resident of Canada on the 
sale of stock of a foreign corporation, regardless of the composition of the corpora- 
tion’s assets. Although the Convention permits Canada to tax a U.S. resident on the 
sale of stock of a company that is not a resident of Canada if the value of the com- 
pany’s shares consists principally of Canadian real property, Canada does not currently 
impose such a tax. However, on April 26, 1995, amendments were proposed to the 
Canadian Income Tax Act that would impose Canadian income tax on gains realized on 
stock of certain companies that are not residents of Canada if (i) more than 50 percent 
of the fair market value of all of the company’s properties consists of any combination 
of taxable Canadian property, Canadian resource property, timber resource property in 
Canada and income interests in Canadian trusts, and (ii) more than 50 percent of the 
fair market value of the shares in question is derived directly or indirectly from any 
combination of real property located in Canada, Canadian resource property, and tim- 
ber resource property in Canada. [See ITA 115(1)(b) — ed.] This amendment is pro- 
posed to be effective as of April 26, 1995 with proration for gains that accrued before 
that date. Although the Canadian Parliament was dissolved before these amendments 
were passed, they are expected to be re-introduced in the current session with the same 
effective date, 

The Protocol amends paragraphs 3(a) and 3(b)(ii) of Article XIII of the Convention to 
limit each State’s right to tax the gains of a resident of the other State from the sale of 
stock of a real property holding company to cases where the company is resident in that 
State. Although the United States does not impose and is not currently considering 
imposing a tax under the Code on gains from the sale of stock of non-resident real 
property holding companies, the Protocol nevertheless amends the Convention to pro- 
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hibit the imposition of such a tax on Canadian residents. Although Canada is consider- 
ing imposing such a tax on gains from the sale of shares of companies that are not 
residents of Canada, this Protocol provision will cause the proposed amendments to the 
Canadian Income Tax Act to be inapplicable to U.S. residents who derive gains from 
the sale of stock of real property holding companies that are not residents of Canada. 
This provision will be retroactively effective to April 26, 1995, the date the previous 
Canadian legislation was proposed to be effective. 


Technical Explanation [1984]: 


Paragraph 3 provides a definition of the term “real property situated in the other Con- 
tracting State.” Where the United States is the other Contracting State, the term in- 
cludes real property (as defined in Article VI (Income from Real Property)) situated in 
the United States and a United States real property interest. Thus, the United States 
retains the ability to exercise its full taxing right under the Foreign Investment in Real 
Property Tax Act (Code section 897). (For a transition rule from the 1942 Convention, 
see paragraph 9 of this Article). 

Where Canada is the other Contracting State, the term means real property (as defined 
in Article VI) situated in Canada; shares of stock of a company, the value of whose 
shares consists principally of Canadian real property; and an interest in a partnership, 
trust or estate, the value of which consists principally of Canadian real property. The 
term “principally” means more than 50 percent. Taxation in Canada is preserved 
through several tiers of entities if the value of the company’s shares or the partnership, 
trust or estate is ultimately dependent principally upon real property. situated in Canada. 


Related Provisions: ITCIA 5 — Definition of “real property”. 


History: Para. 3(a) and subpara. 3(b)(ii) amended by 1997 Protocol, article 1, effective 
April 26, 1995 and in force December 16, 1997 (the day instruments of ratification 
were exchanged). The para. and subpara. formerly read: 


(a) in the case of real property situated in the United States, means a United 
States real property interest and real property referred to in Article VI (Income 
from Real Property) situated in the United States; and 


(ii) a share of the capital stock of a company, the value of whose shares is de- 
rived principally from real property situated in Canada; and 
Para. 3 amended by 1983 Protocol, article VI, para. 1. 
Definitions: “Canada” — Art. IlI:1(a), ITCIA 5; “company” — Art. IIL:1(f); “es- 
tate’ —ITCIA 3, ITA 248(1); “real property” — Art. VI:2, ITCIA 5; “resident” — 


ITCIA 3, ITA 250; “share”, “trust” — ITCIA 3, ITA 248(1); “United States” — Art. 
IIT: 1(b). 


4. Gains from the alienation of any property other than that referred 
to in paragraphs 1, 2 and 3 shall be taxable only in the Contracting 
State of which the alienator is a resident. 


Technical Explanation [1984]: 


Paragraph 4 reserves to the Contracting State of residence the sole right to tax gains 


from the alienation of any property other than property referred to in paragraphs 1, 2, 
and 3. 


Definitions: “property” —ITCIA 3, ITA 248(1); “resident” —ITCIA 3, ITA 250. 


Advance Tax Rulings: ATR-43: Utilization of a non-resident-owned investment 
corporation as a holding corporation. However, see para. 5 below. 


5. The provisions of paragraph 4 shall not affect the right of a Con- 
tracting State to levy tax on gains from the alienation of property 
derived by an individual who is a resident of the other Contracting 
State if such individual: 


(a) was a resident of the first-mentioned State for 120 months 
during any period of 20 consecutive years preceding the aliena- 
tion of the property; and 


(b) was a resident of the first-mentioned State at any time during 
the ten years immediately preceding the alienation of the 
property; 


and if such property (or property for which such property was sub- 
stituted in an alienation the gain on which was not recognized for 
the purposes of taxation in the first-mentioned State) was owned by 
the individual at the time he ceased to be a resident of the first- 
mentioned State. 


Technical Explanation [1984]: 


Paragraph 5 states that, despite paragraph 4, a Contracting State may impose tax on 
gains derived by an individual who is a resident of the other Contracting State if such 
individual was a resident of the first-mentioned State for 120 months (whether or not 
consecutive) during any period of 20 consecutive years preceding the alienation of the 
property, and was a resident of that State at any time during the 10-year period immedi- 
ately preceding the alienation of the property. The property (or property received in 
substitution in a tax-free transaction in the first-mentioned State) must have been 
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owned by the individual at the time he ceased to be a resident of the first-mentioned 
State. 


History: Para. 5 amended by 1983 Protocol, article VI, para. 2. 


Definitions: “individuai”, “property” —ITCIA 3, ITA 248(1); “resident”? — ITCIA 
3, ITA 250; “State” — Art. I:1(i). 


6. Where an individual (other than a citizen of the United States) 
who was a resident of Canada became a resident of the United 
States, in determining his liability to United States taxation in re- 
spect of any gain from the alienation of a principal residence in 
Canada owned by him at the time he ceased to be a resident of Can- 
ada, the adjusted basis of such property shall be no less than its fair 
market value at that time. 


Technical Explanation [1984]: 


Paragraph 6 provides a rule to coordinate Canadian and United States taxation of gains 
from the alienation of a principal residence situated in Canada. An individual (not a 
citizen of the United States) who was a resident of Canada and becomes a resident of 
the United States may determine his liability for U.S. income tax purposes in respect of 
gain from the alienation of a principal residence in Canada owned by him at the time he 
ceased to be a resident of Canada by claiming an adjusted basis for such residence in an 
amount no less than the fair market value of the residence at that time, Under paragraph 
2(b) of Article XXX, the rule of paragraph 6 apples to gains realized for U.S. income 
tax purposes in taxable years beginning on or after the first day of January next follow- 
ing the date when instruments of ratification are exchanged, even if a particular indivi- 
dual described in paragraph 6 ceased to be a resident of Canada prior to such date. 
Paragraph 6 supplements any benefits available to a taxpayer pursuant to the provisions 
of the Code, e.g., section 1034. 


Definitions: “Canada” — Art. II:1(a), ITCIA 5; “individual” —ITCIA 3s) LTA 


248(1); “property” — ITCIA 3, ITA 248(1); “resident” — ITCIA 3, ITA 250; “United 
States” — Art. III:1(b). 


7. Where at any time an individual is treated for the purposes of 
taxation by a Contracting State as having alienated a property and is 
taxed in that State by reason thereof and the domestic law of the 
other Contracting State at such time defers (but does not forgive) 
taxation, that individual may elect in his annual return of income for 
the year of such alienation to be liable to tax in the other Con- 
tracting State in that year as if he had, immediately before that time, 
sold and repurchased such property for an amount equal to its fair 
market value at that time. 


Technical Explanation [1984]: 


Paragraph 7 provides a rule to coordinate U.S. and Canadian taxation of gains in cir- 
cumstances where an individual is subject to tax in both Contracting States and one 
Contracting State deems a taxable alienation of property by such person to have oc- 
curred, while the other Contracting State at that time does not find a realization or 
recognition of income and thus defers, but does not forgive, taxation. In such a case the 
individual may elect in his annual return of income for the year of such alienation to be 
liable to tax in the latter Contracting State as if he had sold and repurchased the pro- 
perty for an amount equal to its fair market value at a time immediately prior to the 
deemed alienation, The provision would, for example, apply in the case of a gift by a 
USS. citizen or a U.S. resident individual which Canada deems to be an income produc- 
ing event for its tax purposes but with respect to which the United States defers taxa- 
tion while assigning the donor’s basis to the donee. The provision would also apply in 
the case of a U.S. citizen who, for Canadian tax purposes, is deemed to recognize in- 
come upon his departure from Canada, but not to a Canadian resident (not a USS. citi- 
zen) who is deemed to recognize such income. The rule does not apply in the case of 
death, although Canada also deems that to be a taxable event, because the United States 
in effect forgives income taxation of economic gains at death. If in one Contracting 
State there are losses and gains from deemed alienations of different properties, then 
paragraph 7 must be applied consistently in the other Contracting State within the taxa- 
ble period with respect to all such properties, Paragraph 7 only applies, however, if the 
deemed alienations of the properties result in a net gain. 

Definitions: “individual” —ITCIA 3, ITA 248(1); “property’—ITCIA 3, ITA 
248(1); “State” — Art. I1:1(i). 


8. Where a resident of a Contracting State alienates property in the 
course of a corporate or other organization, reorganization, amalga- 
mation, division or similar transaction and profit, gain or income 
with respect to such alienation is not recognized for the purpose of 
taxation in that State, if requested to do so by the person who ac- 
quires the property, the competent authority of the other Con- 
tracting State may agree, in order to avoid double taxation and sub- 
ject to terms and conditions satisfactory to such competent 
authority, to defer the recognition of the profit, gain or income with 
respect to such property for the purpose of taxation in that other 
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State until such time and in such manner as may be stipulated in the 
agreement. 


Technical Explanation [1995 Protocol]: 


Article 8 of the Protocol broadens the scope of paragraph 8 of Article XHI (Gains) of 
the Convention to cover organizations, reorganizations, amalgamations, and similar 
transactions involving either corporations or other entities. The present Convention 
covers only transactions involving corporations. The amendment is intended to make 
the paragraph applicable to transactions involving other types of entities, such as trusts 
and partnerships. 


As in the case of transactions covered by the present Convention, the deferral allowed 
under this provision shall be for such time and under such other conditions as are stipu- 
lated between the person acquiring the property and the competent authority. The 
agreement of the competent authority of the State of source is entirely discretionary 
and, when granted, will be granted only to the extent necessary to avoid double 
taxation. 


Technical Explanation [1984]: 


Paragraph 8 concerns the coordination of Canadian and U.S. rules with respect to the 
recognition of gain on corporate organizations, reorganizations, amalgamations, divi- 
sions, and similar transactions. Where a resident of a Contracting State alienates pro- 
perty in such a transaction, and profit, gain, or income with respect to such alienation is 
not recognized for income tax purposes in the Contracting State of residence, the com- 
petent authority of the other Contracting State may agree, pursuant to paragraph 8, if 
requested by the person who acquires the property, to defer recognition of the profit, 
gain, or income with respect to such property for income tax purposes. This deferral 
shall be for such time and under such other conditions as are stipulated between the 
person who acquires the property and’ the competent authority. The agreement of the 
competent authority of the State of source is entirely: discretionary and will be granted 
only to the extent necessary to avoid double taxation of income. This provision means, 
for example, that the United States competent authority may agree to defer recognition 
of gain with respect to a transaction if the alienator would otherwise recognize gain for 
U.S. tax purposes and would not recognize gain under Canada’s law. The provision 
only applies, however, if alienations described in paragraph 8 result in a net gain. In the 
absence of extraordinary circumstances the provisions of the paragraph must be applied 
consistently within a taxable period with respect to alienations described in the para- 
graph that take place within that period. 


History: Para. 8 amended by 1995 Protocol, article 8, generally effective with respect 
to taxation years beginning on or after January 1, 1996 (see Art. 21 under “Application 
of the 1995 Protocol” above). Para. 8 formerly read: 


8. Where a resident of a Contracting State alienates property in the course of a 
corporate organization, reorganization, amalgamation, division or similar trans- 
action and profit, gain or income with respect to such alienation is not recog- 
nized for the purpose of taxation in that State, if requested to do so by the person 
who acquires the property, the competent authority of the other Contracting State 
may agree, in order to avoid double taxation and subject to terms and conditions 
satisfactory to such competent authority, to defer the recognition of the profit, 
gain or income with respect to such property for the purpose of taxation in that 
other State until such time and in such manner as may be stipulated in the 
agreement. 


Definitions: “competent authority” — Art. II:1(g); “person” — Art. IIl:1(e), ITCIA 
3, Interpretation Act 35(1); “property” —ITCIA 3, ITA 248(1); “resident of a Con- 
tracting State” — Art. IV:1; “State” — Art. III:1(i); “United States” — Art. III:1(b). 


9. Where a person who is a resident of a Contracting State alienates 
a capital asset which may in accordance with this Article be taxed 
in the other Contracting State and 


(a) that person owned the asset on September 26, 1980 and was 
resident in the first-mentioned State on that date; or 


(b) the asset was acquired by that person in an alienation of pro- 
perty which qualified as a non-recognition transaction for the 
purposes of taxation in that other State; 


the amount of the gain which is liable to tax in that other State in 
accordance with this Article shall be reduced by the proportion of 
the gain attributable on a monthly basis to the period ending on De- 
cember 31 of the year in which the Convention enters into force, or 
such greater portion of the gain as is shown to the satisfaction of the 
competent authority of the other State to be reasonably attributable 
to that period. For the purposes of this paragraph the term “non- 
recognition transaction” includes a transaction to which paragraph 
8 applies and, in the case of taxation in the United States, a transac- 
tion that would have been a non-recognition transaction but for Sec- 
tions 897(d) and 897(e) of the Internal Revenue Code. The provi- 
sions of this paragraph shall not apply to 

(c) an asset that on September 26, 1980 formed part of the busi- 

ness property of a permanent establishment or pertained to a 
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fixed base of a resident of a Contracting State situated in the 
other Contracting State; 


(d) an alienation by a resident of a Contracting State of an asset 
that was owned at any time after September 26, 1980 and before 
such alienation by a person who was not at all times after that 
date while the asset was owned by such person a resident of that 
State; or 


(e) an alienation of an asset that was acquired by a person at any 
time after September 26, 1980 and before such alienation in a 
transaction other than a non-recognition transaction. 


Technical Explanation [1984]: 


Paragraph 9 provides a transitional rule reflecting the fact that under Article VIII of the 
1942 Convention gains from the sale or exchange of capital assets are exempt from 
taxation in the State of source provided the taxpayer had no permanent establishment in 
that State. Paragraph 9 applies to deemed, as well as actual, alienations or dispositions. 
In addition, paragraph 9 applies to a gain described in paragraph 1, even though such 
gain is also income within the meaning of paragraph 3 of Article VI. Paragraph 9 will 
apply to transactions notwithstanding section 1125(c) of the Foreign Investment in Real 
Property Tax Act, Public Law 96-499 (“FIRPTA”). 


Paragraph 9 applies to capital assets alienated by a resident of a Contracting State if (a) 
that person owned the asset on September 26, 1980 and was a resident of that Con- 
tracting State on September 26, 1980 (and at all times after that date until the aliena- 
tion), or (b) the asset was acquired by that person in an alienation of property which 
qualified as a non-recognition transaction for tax purposes in the other Contracting 
State. For purposes of subparagraph 9(b), a non-recognition transaction is a transaction 
in which gain resulting therefrom is, in effect, deferred for tax purposes, but is not 
permanently forgiven. Thus, in the United States, certain tax-free organizations, reorga- 
nizations, liquidations and like-kind exchanges will qualify as non-recognition transac- 
tions. However, a transfer of property at death will not constitute a non-recognition 
transaction, since any gain due to appreciation in the property is permanently forgiven 
in the United States due to the fair market value basis taken by the recipient of the 
property. If a transaction is a non-recognition transaction for tax purposes, the transfer 
of non-qualified property, or “boot,” which may cause some portion of the gain on the 
transaction to be recognized, will not cause the transaction to lose its character as a 
non-recognition transaction for purposes of subparagraph 9(b). In addition, a transac- 
tion that would have been a non-recognition transaction in the United States but for the 
application of sections 897(d) and 897(e) of the Code will also constitute a non-recog- 
nition transaction for purposes of subparagraph 9(b). Further, a transaction which is not 
a non-recognition transaction under U.S. law, but to which non-recognition treatment is 
granted pursuant to.the agreement of the competent authority under paragraph 8 of this 
Article, is a non-recognition transaction for purposes of subparagraph 9(b). However, a 
transaction which is not a non-recognition transaction under U.S. law does not become 
a non-recognition transaction for purposes of subparagraph 9(b) merely because the 
basis of the property in the hands of the transferee is reduced under section 1125(d) of 
FIRPTA. 


The benefits of paragraph 9 are not available to the alienation or disposition by a resi- 
dent of a Contracting State of an asset that (a) on September 26, 1980 formed part of 
the business property of a permanent establishment or pertained to a fixed base which a 
resident of that Contracting State had in the other Contracting State, (b) was alienated 
after September 26, 1980 and before the alienation in question in any transaction that 
was not a non-recognition transaction, as described above, or (c) was owned at any 
time prior to the alienation in question and after September 26, 1980 by a person, who 
was not a resident of that same Contracting State after September 26, 1980 while such 
person held the asset. Thus, for example, in order for paragraph 9 to be availed of by a 
Canadian resident who did not own the alienated asset on September 26, 1980, the 
asset must have been owned by other Canadian residents continuously after September 
26, 1980 and must have been transferred only in transactions which were non-recogni- 
tion transactions for U.S. tax purposes. 


The availability of the benefits of paragraph 9 is illustrated by the following examples. 
It should be noted that the examples do not purport to fully describe the U.S. and Cana- 
dian tax consequences resulting from the transactions described therein. Any condition 
for the application of paragraph 9 which is not discussed in an example should be as- 
sumed to be satisfied. 


Example 1. 


A, an individual resident of Canada, owned an appreciated U.S. real property interest 
on September 26, 1980. On January 1, 1982, A transferred the U.S. real property inter- 
est to X, a Canadian corporation, in exchange for 100 percent of X’s voting stock. A’s 
gain on the transfer to X is exempt from U.S. tax under Article VIII of the 1942 Con- 
vention. Since the transaction qualifies as a non-recognition transaction for U.S. tax 
purposes, as described above, X is entitled to the benefits of paragraph 9, pursuant to 
subparagraph 9(b), upon a subsequent disposition of the U.S. real property interest oc- 
curring after the entry into force of this Convention. If A’s transfer to X had instead 
occurred after the entry into force of this Convention, A would be entitled to the bene- 
fits of paragraph 9, pursuant to subparagraph 9(a), with respect to U.S. taxation of that 
portion of the gain resulting from the transfer to X that is attributable on a monthly 
basis to the period ending on December 31 of the year in which the Convention enters 
into force (or a greater portion of the gain as is shown to the satisfaction of the U.S. 
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competent authority). X would be entitled to the benefits of paragraph 9 pursuant to 
subparagraph 9(b), upon a subsequent disposition of the U.S. real property interest. 


Example 2. 


The facts are the same as in Example 1, except that A is a corporation which is resident 
in Canada. Assuming that the transfer of the U.S. real property interest to X is a section 
351 transaction or a tax-free reorganization for U.S. tax purposes, the results are the 
same as in Example 1. 


Example 3. 


The facts are the same as in Example 1, except that X is a U.S. corporation, If the 
transfer to X by A took place on January 1, 1982, A’s gain on the transfer to X would 
be exempt from tax under Article VIII of the 1942 Convention and A would be entitled 
to the benefits of paragraph 9, pursuant to subparagraph 9(b), upon a subsequent dispo- 
sition of the stock of X occurring after the entry into force of this Convention. If the 
transfer to X by A took place after the entry into force of this Convention, A would be 
entitled to the benefits of paragraph 9, pursuant to subparagraph 9(a), with.respect to 
USS. taxation (if any) of the gain resulting from the transfer to X, and would also be 
entitled to the benefits of paragraph 9, pursuant to subparagraph 9(b), upon a subse- 
quent disposition of the stock of X. For several reasons, including the fact that X is a 
U.S. corporation, paragraph 9 has no impact on the U.S. tax consequences of a subse- 
quent disposition by X of the U.S. real property interest in either case. 


Example 4. 


B, a corporation resident in Canada, owns all of the stock of C, which is also a corpora- 
tion resident in Canada. C owns a U.S. real property interest. After the Convention 
enters into force, B liquidates C in a section 332 liquidation. The transaction is treated 
as a non-recognition transaction for U.S. tax purposes under the definition of a non- 
recognition transaction described above. C is entitled to the benefits of paragraph 9, 
pursuant to subparagraph 9(a), with respect to gain taxed (if any) under section 897(d), 
and B is entitled to the benefits of paragraph 9, pursuant to subparagraph 9(b), upon a 
subsequent disposition of the U.S. real property interest. Generally, the United States 
would not subject B to tax upon the liquidation of C. 


Example 5. 


The facts are the same as in Example 4, except that C is a U.S. corporation. B is enti- 
tled to the benefits of paragraph 9, pursuant to subparagraph 9(a), with respect to U.S. 
taxation (if any) of the gain resulting from the liquidation of C. B is not entitled to the 
benefits of paragraph 9 upon a subsequent disposition of the U.S. real property interest 
since that asset was held after September 26, 1980 by a person who was not a resident 
of Canada. The U.S. tax consequences to C are governed by the internal law of the 
United States. 


Example 6. 


D, an individual resident of the United States, owns Canadian real estate. On January 1, 
1982, D transfers the Canadian real estate to E, a corporation resident in Canada, in 
exchange for all of E’s stock. This transfer is treated as a taxable transaction under the 
Income Tax Act of Canada. However, D’s gain on the transfer is exempt from Canadian 
tax under Article VIII of the 1942 Convention. D is not entitled to the benefits of sub- 
paragraph 9(b) upon a subsequent disposition of the stock of E since the stock was not 
transferred in a transaction which was a non-recognition transaction for Canadian tax 
purposes. E is not entitled to Canadian benefits under this paragraph since, inter alia, it 
is a Canadian resident. (However, under Canadian law, both D and E would have a 
basis for tax purposes equal to the fair market value of the property at the time of D’s 
transfer), If the transfer to E had taken place after entry into force of this Convention, D 
would be entitled to the benefits of paragraph 9, pursuant to subparagraph 9(a), with 
respect to Canadian tax resulting from the transfer to E, but would not be entitled to the 
benefits of subparagraph 9(b) upon a subsequent disposition of the E stock. (Note that 
E could seek to have the transaction treated as a non-recognition transaction under par- 
agraph 8 of this Article, with the result that, if the competent authority agrees, D will 
take a carryover basis in the stock of E and be entitled to the benefits of subparagraph 
9(b) upon a subsequent disposition thereof). 

Example 7. 


The facts are the same as in Example 6, except that E is a U.S. corporation. This trans- 
action is also a recognition event under Canadian law at the shareholder level. The 
results are generally the same as in Example 6. However, if the transfer to E had been 
granted non-recognition treatment in Canada pursuant to paragraph 8, both D and E 
would be entitled to the benefits of paragraph 9 for Canadian tax purposes, pursuant to 
subparagraph 9(b), upon subsequent dispositions of the stock of E or the Canadian real 
estate, respectively. 


Example 8. 


F, an individual resident of the United States, owns all of the stock of G, a Canadian 
corporation, which in turn owns Canadian real estate. F causes G to be amalgamated in 
a merger with another Canadian corporation. This is a non-recognition transaction 
under Canadian law and F is entitled for Canadian tax purposes, to the benefits of 
paragraph 9, pursuant to subparagraph 9(b), upon a subsequent disposition of the stock 
of the other Canadian corporation. 


Example 9. 


H, a U.S. corporation, owns all of the stock of J, another U.S. corporation. J owns 
Canadian real estate. H liquidates J. For Canadian tax purposes, no tax is imposed on H 
as a result of the liquidation and H receives a fair market value basis in the Canadian 
real estate. Accordingly, since gain has been forgiven due to the fair market value basis 
(rather than postponed in a non-recognition transaction), H would not be entitled to the 
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benefits of subparagraph 9(b) upon the subsequent disposition of the Canadian real 
estate, Canada would impose a tax on J, but J would be entitled to the benefits of 
paragraph 9, pursuant to subparagraph 9(a), with respect to Canadian tax imposed on 
the liquidation. 


Example 10. 


The facts are the same as in Example 9, except that J is a Canadian corporation. Para- 
graph 9 does not affect the Canadian taxation of J. While H is subject to Canadian tax 
on the liquidation of J, H is entitled to the benefits of paragraph 9, pursuant to subpara- 
graph 9(a), with respect to such Canadian taxation, H will take a fair market value basis 
(rather than have gain postponed ina non-recognition transaction) in the Canadian real 
estate for Canadian tax purposes and is thus not entitled to the benefits of paragraph 9 
upon a subsequent disposition of the Canadian real estate (since, inter alia, the gain has 
been forgiven due to the fair market value basis). 


Example 11. 


K, a U.S. corporation, owns the stock of L, another U.S. corporation, which in turn 
owns Canadian real estate. K causes L to be merged into another U.S. corporation. For 
Canadian tax purposes, such a transaction is treated as a recognition event, but Canada 
will not impose a tax on K under its internal law. Canada would impose tax on L, but L 
is entitled to the benefits of paragraph 9, pursuant to subparagraph 9(a), with respect to 
Canadian taxation of gain resulting from the merger. The acquiring U.S. corporation 
would take a fair market value basis in the Canadian real estate, and would thus not be 
entitled to the benefits of subparagraph 9(b) upon a subsequent disposition of the real 
estate. (Note that the acquiring U.S. corporation could seek to obtain non-recognition 
treatment under paragraph 8 of this Article, with the result that, if approved by the 
competent authority, it would obtain a carryover basis in the property and be entitled to 
the benefits of subparagraph 9(b) upon a subsequent disposition of the Canadian real 
estate), 


Paragraph 9 provides that where a resident of Canada or the United States is subject to 
tax pursuant to Article XII in the other Contracting State on gains from the alienation 
of a capital asset, and if the other conditions of paragraph 9 are satisfied, the amount of 
the gain shall be reduced for tax purposes in that other State by the amount of the gain 
attributable to the period during which the property was held up to and including De- 
cember 31 of the year in which the documents of ratification are exchanged. The gain 
attributable to such person! is normally determined by dividing the total gain by the 
number of full calendar months the property was held by such person, including, in the 
case of an alienation described in paragraph 9(b), the number of months in which a 
predecessor in interest held the property, and multiplying such monthly amount by the 
number of full calendar months ending on or before December 31 of the year in which 
the instruments of ratification are exchanged. 


Upon a clear showing, however, a taxpayer may prove that a greater portion of the gain 
was attributable to the specified period. Thus, in the United States the fair market value 
of the alienated property at the treaty valuation date may be established under para- 
graph 9 in the manner and with the evidence that is generally required by U.S. Federal 
income, estate, and gift tax regulations. For this purpose a taxpayer may use valid ap- 
praisal techniques for valuing real estate such as the comparable sales approach (see 
Rev. Proc. 79-24, 1979-1 C.B. 565) and the reproduction cost approach. If more than 
one property is alienated in a single transaction each property will be considered 
individually. 

A taxpayer who desires to make this alternate showing for U.S. tax purposes must so 
indicate on his U.S. income tax return for the year of the sale or exchange and must 
attach to the return a statement describing the relevant evidence. The U.S. competent 
authority or his authorized delegate will determine whether the taxpayer has satisfied 
the requirements of paragraph 9. 


The amount of gain which is reduced by reason of the application of paragraph 9 is not 
to be treated for U.S. tax purposes as an amount of “‘nontaxed gain” under section 
1125(d)(2)(B) of FIRPTA, where that section would otherwise apply. (Note that gain 
not taxed by virtue of the 1942 Convention is “nontaxed gain’). 


U.S. residents, citizens and former citizens remain subject to U.S. taxation on gains.as 
provided by the Code notwithstanding the provisions of Article XIII, other than 
paragraphs 6 and 7. See paragraphs 2 and 3(a) of Article XXIX (Miscellaneous Rules). 
History: Para. 9 amended by 1983 Protocol, article VI, para. 3. 


Definitions: “competent authority” — Art. II[:1(g); “permanent establishment’? — 
Art. V:1; “person” — Art. HI:1(e), ITCIA 3, Interpretation Act 35(1); “property” — 
ITCIA 3, ITA 248(1); “resident”? —ITCIA 3, ITA 250; “resident of a Contracting 
State” — Art. IV:1; “State” — Art. IL 1(i). 

Interpretation Bulletins: IT-173R2: Capital gains derived in Canada by residents of 
the United States. 

1.T. Technical News: 4 (article XIII:9 of the Canada—U.S, tax convention (1980). 
Selected Cases [Art. XIII]: Angoss International Ltd. v. R., [1999] 2 C.T.C. 2259 
(TCC) (Copyright payments for computer software exempt from withholding tax), 


Article XIV — Independent Personal Services 


Income derived by an individual who is a resident of a Contracting 
State in respect of independent personal services may be taxed in 


Isic. Should read “period” — ed. 


Art. XV 


that State. Such income may also be taxed in the other Contracting 
State if the individual has or had a fixed base regularly available to 
him in that other State but only to the extent that the income is at- 
tributable to the fixed base. 


Technical Explanation [1984]: 


Article XIV concerns the taxation of income derived by an individual in respect of the 
performance of independent personal services. Such income may be taxed in the Con- 
tracting State of which such individual is a resident. It may also be taxed in the other 
Contracting State if the individual has or had a fixed base regularly available to him in 
the other State for the purpose of performing his activities, but only to the extent that 
the income is attributable to that fixed base. The use of the term “has or had” ensures 
that a Contracting State in which a fixed base existed has the right to tax income attrib- 
utable to that fixed base even if there is a delay between the termination of the fixed 
base and the receipt or accrual of such income. 


Unlike Article VII of the 1942 Convention, which provides a limited exemption from 
tax at source on income from independent personal services, Article XIV does not re- 
strict the exemption to persons present in the State of source for fewer than 184 days. 
Furthermore, Article XIV does not allow the $5,000 exemption at source of the 1942 
Convention, which was available even if services were performed through a fixed base. 
However, Article XIV provides complete exemption at source if a fixed base does not 
exist. 


Related Provisions: ITA 146(1)“earned income”(c) — Income exempted by tax 
treaty is not earned income of a non-resident for RRSP purposes. 


Selected Cases [Art. XIV]: Wolf v..R., [2002] 3 C.T.C. 3 (FCA); rev’g [2001] 1 
C.T.C. 2172 (TCC) (Tests for independent contractor status considered): Dudney y. R., 
[2000] 2 C.T.C..56 (FCA); aff’g [1999] 1 C.T.C..2267 (TCC) (Taxpayer had no “fixed 
base”). 

Definitions: “individual” —ITCIA 3, ITA 248(1);. “resident of a Contracting 
State” — Art. IV:1; “State” — Art, III: 1(i). 

I.T. Technical News: 18 (Dudney case); 22 (international taxation); 33 (permanent 
establishment — the Dudney case update). 

Transfer Pricing Memoranda: TPM-08: The Dudney decision: effects on fixed 
base or permanent establishment audits and Reg. 105 treaty-based waiver guidelines, 


Article XV — Dependent Personal Services 


1. Subject to the provisions of Articles XVIII (Pensions and Annui- 
ties) and XIX (Government Service), salaries, wages and other sim- 
ilar remuneration derived by a resident of a Contracting State in 
respect of an employment shall be taxable only in that State unless 
the employment is exercised in the other Contracting State. If the 
employment is so exercised, such remuneration as is derived there- 
from may be taxed in that other State. 


Technical Explanation [1984]: 


Paragraph 1| provides that, in general, salaries, wages, and other similar remuneration 
derived by a resident of a Contracting State in respect of an employment are taxable 
only in that State unless the employment is exercised in the other Contracting State. If 
the employment is exercised in the other Contracting State, the entire remuneration 
derived therefrom may be taxed in that other State but only if, as provided by para- 
graph 2, the recipient is present in the other State for a period or periods exceeding 183 
days in the calendar year, or the remuneration is borne by an employer who is a resi- 
dent of that other State or by a permanent establishment or fixed base which the em- 
ployer has in that other State. However, in all cases where the employee earns $10,000 
or less in the currency of the State of source, such earnings are exempt from tax in that 
State. “Borne by” means allowable as a deduction in computing taxable income. Thus, 
if a Canadian resident individual employed at the Canadian permanent establishment of 
a U.S. company performs services in the United States, the income earned by the em- 
ployee from such services is not exempt from U.S. tax under paragraph | if such in- 
come exceeds $10,000 (U.S.) because the U.S. company is entitled toa deduction for 
such wages in computing its taxable income. 


Definitions: “employment” —ITCIA 3, ITA 248(1); “resident of a Contracting 
State’ — Art. IV:1; “State” — Art. IITI:1(i). 


2. Notwithstanding the provisions of paragraph 1, remuneration de- 
rived by a resident of a Contracting State in respect of an employ- 
ment exercised in a calendar year in the other Contracting State 
shall be taxable only in the first-mentioned State if: 


(a) such remuneration does not exceed ten thousand dollars 
($10,000) in the currency of that other State; or 


(b) the recipient is present in the other Contracting State for a 
period or periods not exceeding in the aggregate 183 days in that 
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year and the remuneration is not borne by an employer who is a 
resident of that other State or by a permanent establishment or a 
fixed base which the employer has in that other State. 


Technical Explanation [1984]: 
See Article XV, para. 1. 


Related Provisions: ITA 146(1)‘earned income”(c) — Income exempted by tax 
treaty is not earned income of a non-resident for RRSP purposes. 


Definitions: “employer”, “employment” — ITCIA 3, ITA 248(1); “permanent estab- 
lishment” — Art. V:1; “resident of a Contracting State” — Art. IV:1; “State” — Art. 
II:1 (i). 


3. Notwithstanding the provisions of paragraphs 1 and 2, remunera- 
tion derived by a resident of a Contracting State in respect of an 
employment regularly exercised in more than one State on a ship, 
aircraft, motor vehicle or train operated by a resident of that Con- 
tracting State shall be taxable only in that State. 


Technical Explanation [1984]: 


Paragraph 3 provides that a resident of a Contracting State is exempt from tax in the 
other Contracting State with respect to remuneration derived in respect of an employ- 
ment regularly exercised in more than one State on a ship, aircraft, motor vehicle, or 
train operated by a resident of the taxpayer’s State of residence. The word “regularly” 
is intended to distinguish crew members from persons occasionally employed on a 
ship, aircraft, motor vehicle, or train. Only the Contracting State of which the employee 
and operator are resident has the right to tax such remuneration. However, this provi- 
sion is subject to the “saving clause” of paragraph 2 of Article XXIX (Miscellaneous 
Rules), which permits the United States to tax its citizens despite paragraph 3. 


Article XV states that its provisions are overridden by the more specific rules of Article 
XVIII (Pensions and Annuities) and Article XIX (Government Services). 


Related Provisions: Art. III:1(h)— Meaning of “international traffic’; ITA 
146(1)“earned income’’(c) — Income exempted by tax treaty is not earned income of a 
non-resident for RRSP purposes. 


Definitions: “employment” —ITCIA 3, 
State” — Art. IV:1; “State” — Art. [T:1(@). 


ITA 248(1); “resident of a Contracting 


Article XVI — Artistes and Athletes 


1. Notwithstanding the provisions of Articles XIV (Independent 
Personal Services) and XV (Dependent Personal Services), income 
derived by a resident of a Contracting State as an entertainer, such 
as a theatre, motion picture, radio or television artiste, or a musi- 
cian, or as an athlete, from his personal activities as such exercised 
in the other Contracting State, may be taxed in that other State, ex- 
cept where the amount of the gross receipts derived by such enter- 
tainer or athlete, including expenses reimbursed to him or borne on 
his behalf, from such activities do not exceed fifteen thousand dol- 
lars ($15,000) in the currency of that other State for the calendar 
year concerned. 


Technical Explanation [1984]: 


Article XVI concerns income derived by a resident of a Contracting State as an enter- 
tainer, such as a theatre, motion picture, radio, or television artiste, or a musician, or as 
an athlete, from his personal activities as such exercised in the other Contracting State. 
Article XVI overrides Articles XIV (Independent Personal Services) and XV (Depen- 
dent Personai Services) to allow source basis taxation of an entertainer or athlete in 
cases where the latter Articles would not permit such taxation. Thus, paragraph | pro- 
vides that certain income of an entertainer or athlete may be taxed in the State of source 
in all cases where the amount of gross receipts derived by the entertainer or athlete, 
including expenses reimbursed to him or borne on his behalf, exceeds $15,000 in the 
currency of that other State for the calendar year concerned. For example, where a 
resident of Canada who is an entertainer derives income from his personal activities as 
an entertainer in the United States, he is taxable in the United States on all such income 
in any case where his gross receipts are greater than $15,000 for the calendar year. 
Article XVI does not restrict the right of the State of source to apply the provisions of 
Articles XIV and XV. Thus, an entertainer or athlete resident in a Contracting State and 
earning $14,000 in wages borne by a permanent establishment in the other State may 
be taxed in the other State as provided in Article XV. 


Related Provisions: ITA 146(1)‘earned income’(c) — Income exempted by tax 
treaty is not earned income of a non-resident for RRSP purposes. 


Definitions: “resident of a Contracting State” — Art. IV:1; “State” — Art. IIL: 1(i). 


2. Where income in respect of personal activities exercised by an 
entertainer or an athlete in his capacity as such accrues not to the 
entertainer or athlete but to another person, that income may, not- 
withstanding the provisions of Articles VII (Business Profits), XIV 
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(Independent Personal Services) and XV (Dependent Personal Ser- 
vices), be taxed in the Contracting State in which the activities of 
the entertainer or athlete are exercised. For the purposes of the pre- 
ceding sentence, income of an entertainer or athlete shall be deemed 
not to accrue to another person if it is established that neither the 
entertainer or athlete, nor persons related thereto, participate di- 
rectly or indirectly in the profits of such other person in any man- 
ner, including the receipt of deferred remuneration, bonuses, fees, 
dividends, partnership distributions or other distributions. 


Technical Explanation [1984]: 


Paragraph 2 provides that where income in respect of personal activities exercised by 
an entertainer or an athlete accrues not to the entertainer or athlete himself but to an- 
other person, that income may, notwithstanding the provisions of Article VII (Business 
Profits), Article XIV, and Article XV, be taxed in the Contracting State in which the 
activities are exercised. The anti-avoidance rule of paragraph 2 does. not apply if it is 
established by the entertainer or athlete that neither he nor persons related to him par- 
ticipate directly or indirectly in the profits of the other person in any manner, including 
the receipt of deferred remuneration, bonuses, fees, dividends, partnership distribu- 
tions, or other distributions. 


Thus, if an entertainer who is a resident of Canada is under contract with a company 
and the arrangement between the entertainer and the company provides for payments to 
the entertainer based on the profits of the company, all of the income of the company 
attributable to the performer’s U.S. activities may be taxed in the United States irre- 
spective of whether the company maintains a permanent establishment in the United 
States. Paragraph 2 does not affect the rule of paragraph | that applies to the entertainer 
or athlete himself. 


Definitions: “person” — Art. TI: 1(e), ITCIA 3, Interpretation Act 35(1); “related” — 
ITCIA 3, ITA 251(2)-(6). 


3. The provisions of paragraphs 1 and 2 shall not apply to the in- 
come of: 


(a) an athlete in respect of his activities as an employee of a 
team which participates in a league with regularly scheduled 
games in both Contracting States; or 


(b) a team described in subparagraph (a). 
Technical Explanation [1984]: 


Paragraph 3 provides that paragraphs | and 2 of Article XVI do not apply to the in- 
come of an athlete in respect of an employment with a team which participates in a 
league with regularly scheduled games in both Canada and the United States, nor do 
those paragraphs apply to the income of such a team. Such an athlete is subject to the 
rules of Article XV. Thus, the athlete’s remuneration would be exempt from tax in the 
Contracting State of source if he is a resident of the other Contracting State and earns 
$10,000 or less in the currency of the State of source, or if he is present in that State for 
a period or periods not exceeding in the aggregate 183 days in the calendar year, and 
his remuneration is not borne by a resident of that State or a permanent establishment 
or fixed base in that State. In addition, a team described in paragraph 3 may not be 
taxed in a Contracting State under paragraph 2 of this Article solely by reason of the 
fact that a member of the team may participate in the profits of the team through the 
receipt of a bonus based, for example, on ticket sales. The employer may be taxable 
pursuant to other articles of the Convention, such as Article VII. 


History: Para. 3 amended by 1983 Protocol, article VII, para. 1. 
Definitions: “employee” — ITCIA 3, ITA 248(1). 


4. Notwithstanding the provisions of Articles XIV (Independent 
Personal Services) and XV (Dependent Personal Services) an 
amount paid by a resident of a Contracting State to a resident of the 
other Contracting State as an inducement to sign an agreement re- 
lating to the performance of the services of an athlete (other than an 
amount referred to in paragraph | of Article XV (Dependent Per- 
sonal Services) may be taxed in the first-mentioned State, but the 


tax so charged shall not exceed 15 per cent of the gross amount of 
such payment. 


Technical Explanation [1984]: 


Paragraph 4 provides that, notwithstanding Articles XIV and XV, an amount paid by a 
resident of a Contracting State to a resident of the other State as an inducement to sign 
an agreement relating to the performance of the services of an athlete may be taxed in 
the first-mentioned State. However, the tax imposed may not exceed 15 percent of the 
gross amount of the payment. The provision clarifies the taxation of signing bonuses in 
a manner consistent with their treatment under U.S. interpretations of the 1942 Con- 
vention, Amounts paid as salary or other remuneration for the performance of the ath- 
letic services themselves are not taxable under this provision, but are subject to the 
provisions of paragraphs 1 and 3 of this Article, or Articles XIV or XV, as the case 
may be. The paragraph covers all amounts paid (to the athlete or another person) as an 
inducement to sign an agreement for the services of an athlete, such as a bonus to sign 
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a contract not to perform for other teams. An amount described in this paragraph is not 
to be included in determining the amount of gross receipts derived by an athlete in a 
calendar year for purposes of paragraph 1. Thus, if an athlete receives a $50,000 sign- 
ing bonus and a $12,000 salary for a taxable year, the State of source would not be 
entitled to tax the salary portion of the receipt of the athlete for that year under para- 
graph | of this Article. 


History: Para. 4 added by 1983 Protocol, article VII, para. 2. 
Definitions: “resident of a Contracting State’ — Art. IV:1: “State” — Art. III: 1(i). 


Selected Cases [Art. XVI]: Cheek v. R.. [2002] 1°C-T.C.-2115 (TCC) (Sports 
journalist was not an “artiste” for purposes of Convention and not subject to tax in 
Canada); Sumner v. R., [2000] 2 C.T.C. 2359 (TCC) (Performer’s “loan-out” company 
subject to Canadian tax). 


Article XVIl — Withholding of Taxes in Respect 
of Personal Services 


1. Deduction and withholding of tax on account of the tax liability 
for a taxable year on remuneration paid to an individual who is a 
resident of a Contracting State (including an entertainer or athlete) 
in respect of the performance of independent personal services in 
the other Contracting State may be required by that other State, but 
with respect to the first five thousand dollars ($5,000) in the cur- 
rency of that other State, paid as remuneration in that taxable year 
by each payer, such deduction and withholding shall not exceed 10 
per cent of the payment. 


Technical Explanation [1984]: 


Article XVII confirms that a Contracting State may require withholding of tax on ac- 
count of tax liability with respect to remuneration paid to an individual who is a resi- 
dent of the other Contracting State, including an entertainer or athlete, in respect of the 
performance of independent personal services in the first-mentioned State. However, 
withholding with respect to the first $5,000 (in the currency of the State of source) of 
such remuneration paid in that taxable year by each payor shall not exceed 10 percent 
of such payment. In the United States, the withholding described in paragraph | relates 
to withholding with respect to income tax liability and does not relate to withholding 
with respect to other taxes, such as social security taxes. Nor is the paragraph intended 
to suggest that withholding in circumstances not specifically mentioned, such as with- 
holding with respect to dependent personal services, is precluded by the Convention. 


Definitions: “resident of a Contracting State” — Art. [V:1; “State” — Art. Il: 1(i). 


2. Where the competent authority of a Contracting State considers 
that an amount that would otherwise be deducted or withheld from 
any amount paid or credited to an individual who is a resident of the 
other Contracting State in respect of the performance of personal 
services in the first-mentioned State is excessive in relation to the 
estimated tax liability for the taxable year of that individual in the 
first-mentioned State, it may determine that a lesser amount will be 
deducted or withheld. 


Technical Explanation [1984]: 


Paragraph 2 provides that in any case where the competent authority of Canada or the 
United States believes that withholding with respect to remuneration for the perform- 
ance of personal services is excessive in relation to the estimated tax liability of an 
individual to that State for a taxable year, it may determine that a lesser amount will be 
deducted or withheld. In the case of independent personal services, paragraph 2 may 
thus result in a lesser withholding than the maximum authorized by paragraph 1. 


Definitions: “individual” — ITCIA 3, ITA 248(1); “person” — Art. II:1(e), ITCIA 3, 
Interpretation Act 35(1); “resident of a Contracting State” — Art. IV:1; “State” — Art. 
UI: 1(i). 


3. The provisions of this Article shall not affect the liability of a 
resident of a Contracting State referred to in paragraph 1| or 2 for 
tax imposed by the other Contracting State. 


Technical Explanation [1984]: 

Paragraph 3 states that the provisions of Article XVII do not affect the liability of a 
resident of a Contracting State for taxes imposed by the other Contracting State. The 
Article deals only with the method of collecting taxes and not with substantive tax 
liability. 

Article XVIIIA of the 1942 Convention authorizes the issuance of regulations to spec- 
ify circumstances under which residents of the United States temporarily performing 
personal services in Canada may be exempted from deduction and withholding of 
United States tax. This provision is omitted from the Convention as unnecessary. The 
Code and regulations provide sufficient authority to avoid excessive withholding of 
U.S, income tax. Further, paragraph 2 provides for adjustments in the amount of with- 
holding where appropriate. 

Definitions: “resident of a Contracting State” — Art. IV:1. 


Art. XVHUI 


History: The title of Article XVII and para. 2 amended by 1983 Protocol, article VIII. 
Article XVIII — Pensions and Annuities 


1. Pensions and annuities arising in a Contracting State and paid to 
a resident of the other Contracting State may be taxed in that other 
State, but the amount of any such pension that would be excluded 
from taxable income in the first-mentioned State if the recipient 
were a resident thereof shall be exempt from taxation in that other 
State. 


Technical Explanation [1984]: 


Paragraph | provides that a resident of a Contracting State is taxable in that State with 
Tespect to pensions and annuities arising in the other Contracting State. However, the 
State of residence shall exempt from taxation the amount of any such pension that 
would be excluded from taxable income in the State of source if the recipient were a 
resident thereof. Thus, if a $10,000 pension payment arising in a Contracting State is 
paid to a resident of the other Contracting State and $5,000 of such payment would be 
excluded from taxable income as a return of capital in the first-mentioned State if the 
recipient were a resident of the first-mentioned State, the State of residence shall ex- 
empt from tax $5,000 of the payment. Only $5,000 would be so exempt even if the 
first-mentioned State would also grant a personal allowance as a deduction from gross 
income if the recipient were a resident thereof. Paragraph | imposes no such restriction 
with respect to the amount that may be taxed in the State of residence in the case of 
annuities. 


History: Para. 1 amended by 1983 Protocol, article IX, para. 1. 


Selected Cases [Art. XVIII:1]: Coblentz v. Canada, [1996] 3 C.T.C. 295 (FCA) (No 
double taxation involved in taxation of lump-sum payment of pension). 


Definitions: “annuities” — Art. XVIII:4, ITCIA 5; “pension” — Art. XVIII:3, ITCIA 
5; “State” — Art. II:1(i); “taxable income” — ITCIA 3, ITA 248(1). 


2. However: 


(a) pensions may also be taxed in the Contracting State in which 
they arise and according to the laws of that State; but if a resi- 
dent of the other Contracting State is the beneficial owner of a 
periodic pension payment, the tax so charged shall not exceed 
15 per cent of the gross amount of such payment; and 


(b) annuities may also be taxed in the Contracting State in which 
they arise and according to the laws of that State; but if a resi- 
dent of the other Contracting State is the beneficial owner of an 
annuity payment, the tax so charged shall not exceed 15 per cent 
of the portion of such payment that would not be excluded from 
taxable income in the first-mentioned State if the beneficial 
owner were a resident thereof. 


Technical Explanation [1984]: 


Paragraph 2 provides rules with respect to the taxation of pensions and annuities in the 
Contracting State in which they arise. If the beneficial owner of a periodic pension 
payment is a resident of the other Contracting State, the tax imposed in the State of 
source is limited to 15 percent of the gross amount of such payment. Thus, the State of 
source is not required to allow a deduction or exclusion for a return of capital to the 
pensioner, but its tax is limited in amount in the case of a periodic payment. Other 
pension payments may be taxed in the State of source without limit. 

In the case of annuities beneficially owned by a resident of a Contracting State, the 
Contracting State of source is limited to a 15 percent tax on the portion of the payment 
that would not be excluded from taxable income (i.e., as a return of capital) in that 
State if the beneficial owner were a resident thereof. 

History: Subpara. 2(b) amended by 1983 Protocol, article IX, para. 2. 

Definitions: “annuities”, “annuity” — Art. XVIII:4, ITCIA 5: “pension — Art. 
XVIII:3, ITCIA 5; “periodic pension payment” — ITCIA 5; “State” — Art. I: 1(i): 
“taxable income” —ITCIA 3, ITA 248(1). 

Information Circulars: 75-6R2: Required withholding from amounts paid to non- 
residents performing services in Canada. 


3. For the purposes of this Convention, the term “pensions” in- 
cludes any payment under a superannuation, pension or other retire- 
ment arrangement, Armed Forces retirement pay, war veterans pen- 
sions and allowances and amounts paid under a sickness, accident 
or disability plan, but does not include payments under an income- 
averaging annuity contract or, except for the purposes of Article 
XIX (Government Service), any benefit referred to in paragraph 5. 


Technical Explanation [1997 Protocol]: 


Paragraph | of Article 2 of the Protocol amends paragraph 3 of Article XVIII (Pensions 
and Annuities) of the Convention to clarify that social security benefits paid by one 
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Contracting State in respect of services rendered to that State or a subdivision or au- 
thority of that State are subject to the rules set forth in paragraph 5 of Article XVII, 
and are not subject to Article XIX (Government Service). Thus, all social security be- 
nefits paid by a Contracting State will be subject to the same rules, regardless of 
whether the services were rendered to a private sector employer, the government, or 
both. 


Technical Explanation [1995 Protocol]: 


Article 9 of the Protocol amends Article XVIII (Pensions and Annuities) of the Con- 
vention. Paragraph 3 of Article XVIII defines the term “pensions” for purposes of the 
Convention, including the rules for the taxation of cross-border pensions in paragraphs 
| and 2 of the Article, the rules in paragraphs 2 and 3 of Article XXI (Exempt Organi- 
zations) for certain income derived by pension funds, and the rules in paragraph 1(b)(i) 
of Article IV (Residence) regarding the residence of pension funds and certain other 
entities. The Protocol amends the present definition by substituting the phrase “other 
retirement arrangement” for the phrase “retirement plan.” The purpose of this change is 
to clarify that the definition of “pensions” includes, for example, payments from Indivi- 
dual Retirement Accounts (IRAs) in the United States and to provide that “pensions” 
includes, for example, Registered Retirement Savings Plans (RRSPs) and Registered 
Retirement Income Funds (RRIFs) in Canada. The term “pensions” also would include 
amounts paid by other retirement plans or arrangements, whether or not they are quali- 
fied plans under U.S. domestic law; this would include, for example, plans and arrange- 
ments described in section 457 or 414(d) of the Internal Revenue Code. 


Technical Explanation [1984]: 


Paragraph 3 defines the term “pensions” for purposes of the Convention to include any 
payment under a superannuation, pension, or retirement plan, Armed Forces retirement 
pay, war veterans pensions and allowances, and amounts paid under a sickness, acci- 
dent, or disability plan. Thus, the term “pension” includes pensions paid by private 
employers as well as any pension paid by a Contracting State in respect of services 
rendered to that State. A pension for government service is covered. The term “pen- 
sions” does not include payments under an income averaging annuity contract or bene- 
fits paid under social security legislation. The latter benefits are taxed, pursuant to para- 
graph 5, only in the Contracting State paying the benefit. Income derived from an 
income averaging annuity contract is taxable pursuant to the provisions of Article XXII 
(Other Income). 


Related Provisions: ITCIA 5.1 — Definition of “pension”. 


History: Para. 3 amended by 1997 Protocol, article 2(1), in force December 16, 1997 
(the day instruments of ratification were exchanged). See Article 3 of the Protocol re- 
produced under Art. XVIII(5) for further information on the application of the amend- 
ment. The para. formerly read: 


3. For the purposes of this Convention, the term “pensions” includes any pay- 
ment under a superannuation, pension or other retirement arrangement, Armed 
Forces retirement pay, war veterans pensions and allowances and amounts paid 
under a sickness, accident or disability plan, but does not include payments 
under an income-averaging annuity contract or any benefit referred to in para- 
graph 5. 


Para. 3 amended by 1995 Protocol, article 9(1), generally effective for taxation years 
beginning on or after January 1, 1996 (see Art. 21(2)(a) under “Application of the 1995 
Protocol” above). Para. 3 formerly read: 


3, For the purposes of this Convention, the term “pensions” includes any pay- 
ment under a superannuation, pension or retirement plan, Armed Forces retire- 
ment pay, war veterans pensions and allowances and amounts paid under a sick- 
ness, accident or disability plan, but does not include payments under an income- 
averaging annuity contract or any benefit referred to in paragraph 5. 


Definitions: “‘income-averaging annuity contract” —ITCIA 3, ITA 248(1), “pen- 
sion” —ITCIA 5. 


4. For the purposes of the Convention, the term “annuities” means 
a stated sum paid periodically at stated times during life or during a 
specified number of years, under an obligation to make the pay- 
ments in return for adequate and full consideration (other than ser- 
vices rendered), but does not include a payment that is not a peri- 
odic payment or any annuity the cost of which was deductible for 
the purposes of taxation in the Contracting State in which it was 
acquired. 


Technical Explanation [1984]: 


Paragraph 4 provides that, for purposes of the Convention, the term “annuities” means 
a stated sum paid periodically at stated times during life or during a specified number 
of years, under an obligation to make payments in return for adequate and full consid- 
eration other than services rendered. The term does not include a payment that is not 
periodic or any annuity the cost of which was deductible for tax purposes in the Con- 
tracting State where the annuity was acquired. Items excluded from the definition of 
“annuities” are subject to the rules of Article XXII. 


Related Provisions: ITCIA 5 — Definition of “annuity”. 
Definitions: “annuity” —ITCIA 5. 
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5. Benefits under the social security legislation in a Contracting 
State (including tier | railroad retirement benefits but not including 
unemployment benefits) paid to a resident of the other Contracting 
State shall be taxable only in that other State, subject to the follow- 
ing conditions: 
(a) a benefit under the social security legislation in the United 
States paid to a resident of Canada shall be taxable in Canada as 
though it were a benefit under the Canada Pension Plan, except 
that 15 per cent of the amount of the benefit shall be exempt 
from Canadian tax; and 


(b) a benefit under the social security legislation in Canada paid 
to a resident of the United States shall be taxable in the United 
States as though it were a benefit under the Social Security Act, 
except that a type of benefit that is not subject to Canadian tax 
when paid to residents of Canada shall be exempt from United 
States tax. 

Application of 1997 Protocol: S.C. 1999, c. 22, s. 83, applicable to the 1996 and 

1997 taxation years, provides special rules for the application of the 1997 Protocol to 

the Canada-U.S. Income Tax Convention. It reads as follows: 


83. (1) Definitions — The definitions in this subsection apply in this Part. 


“Convention” has the meaning assigned by section 2 of the Canada-United 
States Tax Convention Act, 1984. 


“creditable United States tax” of an individual for a taxation year means an 
amount 


(a) that was paid to the government of the United States by or on behalf of 
the individual, at a time when the individual was resident in Canada, on ac- 
count of United States tax on the individual’s United States social security 
benefits for the year; 

(b) that would have been so payable to that government if the Convention 
had not been amended by the Protocol signed at Ottawa on July 29, 1997, 
and 


(c) that is refundable by that government under the terms of the Convention. 


“United States social security benefits” of an individual for a particular taxation 
year includes 


(a) benefits of the United States Social Security Administration, and 
(b) tier 1 railroad benefits of the United States Railroad Retirement Board 


paid to or for the benefit of the individual in the particular year (but does not 
include unemployment benefits) and, for the purpose of this definition, a benefit 
paid in a taxation year for the following taxation year is deemed to have been 
paid in that following year. 


(2) Additional Amount — Each individual who has paid creditable United 
States tax for a taxation year is deemed to have paid the amount of $50, on the 
individual’s balance-due day for the year, on account of the individual’s tax pay- 
able under Part I of the Income Tax Act for the year. 


(3) Interest — For the purpose of determining interest payable under the Income 
Tax Act by or to an individual, the individual’s creditable United States tax for a 
taxation year is deemed 


(a) to have been paid, on the individual’s balance-due day for the year, on 
account of the individual’s tax payable under Part I of the Act for the year; 
and 

(b) to have been refunded to the individual on the, first day on which, the 


Minister of National Revenue, in respect of the individual’s creditable 
United States tax, 


(i) pays an amount to or for the benefit of the individual, or 
(ii) applies an amount to a liability of the individual. 
Technical Explanation [1997 Protocol]: 


Paragraph 2 of Article 2 of the Protocol amends paragraph 5 of Article XVIII of the 
Convention, which provides rules for the taxation of social security benefits (including 
tier | railroad retirement benefits but not including unemployment benefits), and 
reverses changes made by the third protocol to the Convention, which was signed on 
March 17, 1995 and generally took effect as of January 1, 1996 (the “1995 Protocol”). 
Under the Convention prior to amendment by the 1995 Protocol, the State of residence 
of the recipient of social security benefits had the exclusive right to tax social security 
benefits paid by the other State on a net basis but exempted 50 percent of the benefit. 
This was changed by the 1995 Protocol. Under the 1995 Protocol, effective January 1, 
1996 benefits paid under the U.S. or Canadian social security legislation to a resident 


of the other Contracting State (or, in the case of Canadian benefits, paid to a U.S. 
citizen) are taxable exclusively in the paying State. 


Canada and the United States impose different source-basis taxing regimes on social 
security benefits. Under Code section 871(a)(3), 85 percent of social aucune benefits 
paid toa nonresident alien are includible in gross income. The taxable portion of social 
security benefits is subject to the regular 30 percent withholding tax, with the result that 
the gross social security benefit is subject to an effective tax otis of 25.5 percent. This 
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is a final payment of tax and Canadian recipients of U.S. social security benefits, re- 
gardless of their level of income, may not elect to be taxed in the United States on a net 
basis at graduated rates. 

In Canada, social security benefits paid to nonresidents are subject to a general with- 
holding tax of 25 percent. However, Canada permits U.S. recipients of Canadian bene- 
fits to file a Canadian tax return and pay tax at regular graduated rates on their net 
income. As a result, low-income U.S. recipients of Canadian social security typically 
pay little or no tax on their benefits. 


The Protocol returns to a system of residence-based taxation in which social security 
benefits are exclusively taxable in the State where the recipient lives. Social security 
benefits will generally be taxed as if they were benefits paid under the social security 
legislation in the residence State. Therefore, social security benefits will be taxed on a 
net basis at graduated rates and low-income recipients will not pay any tax on these 
benefits. However, the Protocol modifies the residence State’s taxation of cross-border 
benefits in order to take into account how the benefits would have been taxed in the 
source State if paid to a resident of that State. 


In the case of Canadian recipients of U.S. social security benefits, the Protocol provides 
that only 85 percent of these benefits will be subject to tax in Canada. This reflects the 
fact that, although in Canada social security benefits are fully includible, a maximum of 
85 percent of United States social security benefits are includible in income for U.S. 
tax purposes. See Code section 86. This is also consistent with the taxation of social 
security benefits under the Convention prior to the effective date of the 1995 Protocol, 
since at the time the pre-1996 rule was adopted the United States included a maximum 
of 50 percent of the social security benefits in income. 


In the case of U.S. recipients of Canadian social security benefits, the Protocol provides 
that the benefits will be taxed as if they were payments under the Social Security Act. 
Therefore, a maximum of 85 percent of the Canadian benefits will be included in the 
gross income of a U.S. recipient, even though the entire benefit would have been taxed 
by Canada if received by a Canadian resident. However, if the Canadian benefit is of a 
type that is not subject to Canadian tax when paid to a resident of Canada, it will not be 
subject to U.S. tax when received by a resident of the United States. This provision is 
necessary to take into account certain proposed changes to Canada’s Old Age Security 
benefits. At present, Old Age Security benefits paid to U.S. residents are subject to 
both ordinary Canadian income tax and an additional “recovery tax” that has the effect 
of means-testing the benefit. Canada has proposed to change the Old Age Security ben- 
efit system so that the benefit would be means-tested at source and not subject to the 
recovery tax. Because the amount of such future benefits will have already been re- 
duced to take into account the recipient’s income, it would not be appropriate to subject 
such benefits to additional U.S. tax. 


[Application of the Protocol] 


Article 3 of the Protocol contains the rules for bringing the Protocol into force and 
giving effect to its provisions. 


Paragraph 1 


Paragraph 1 provides for the ratification of the Protocol by both Contracting States 
according to their constitutional and statutory requirements and instruments of ratifica- 
tion will be exchanged as soon as possible. 


In the United States, the process leading to ratification and entry into force is as fol- 
lows: Once a protocol has been signed by authorized representatives of the two Con- 
tracting States, the Department of State sends the protocol to the President who for- 
mally transmits it to the Senate for its advice and consent to ratification, which requires 
approval by two-thirds of the Senators present and voting. Prior to this vote, however, 
it generally has been the practice for the Senate Committee on Foreign Relations to 
hold hearings on the protocol and make a recommendation regarding its approval to the 
full Senate. Both Government and private sector witnesses may testify at these hear- 
ings. After receiving the advice and consent of the Senate to ratification, the protocol is 
returned to the President for his signature on the ratification document. The President's 
signature on the document completes the process in the United States. 

Paragraph 2 

Paragraph 2 of Article 3 provides that the Protocol will enter into force on the date on 
which the instruments of ratification are exchanged. However, the date on which the 
Protocol enters into force will not be the date on which its provisions will take effect. 
Paragraph 2, therefore, also contains rules that determine when the provisions of the 
Protocol will have effect. 


Under paragraph 2(a), Article 1 of the Protocol will have effect as of April 26, 1995. 
As discussed above, this is the date on which certain proposed amendments to Cana- 
dian law would be effective. 


Under paragraph 2(b), Article 2 of the Protocol will have effect as of January 1, 1996, 
which is the date as of which the changes to the taxation of social security benefits that 
were implemented by the 1995 Protocol became effective. Consequently, the source- 
basis taxation of social security benefits that was implemented by the 1995 Protocol 
will be retroactively eliminated and recipients of cross-border social security benefits 
will be entitled to a refund of any source-State tax withheld on their benefits for 1996 
and later years. This return to residence-basis taxation of social security benefits means 
that some high-income recipients of cross-border benefits may be required to pay addi- 
tional taxes to their State of residence if their average tax rate on these benefits in their 
State of residence is higher than the current rate of source-State withholding tax. It is 
only for future years, however, that such high-income recipients of benefits will be 
subject to a higher rate of tax. No one will be subject toa higher rate of tax for the 
retroactive period. If, as a result of the change, the residence-State tax would exceed 
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the amount of the refund otherwise due, there will be neither a refund of source-State 
tax nor the imposition of additional residence-State tax. 


Subparagraphs (b)(i) and (ii) provide rules that determine how the retroactive effect of 
the Protocol will generally be implemented for the year in which the Protocol enters 
into effect. As discussed below, these rules are required as a result of administrative 
limitations on the ability of the relevant Government organiza‘ions to effect the pay- 
ment of refunds. Withholding taxes imposed by the United States on cross-border so- 
cial security benefits are collected and administered by the Social Security Administra- 
tion (SSA), not the Internal Revenue Service (IRS). However, any refunds of 
withholding tax improperly collected on social security benefits are ordinarily paid by 
the IRS. If the Protocol enters into force prior to September | of a calendar year, it is 
possible for the SSA to pay refunds of the tax withheld for the entire year directly to 
the individual Canadian recipient. If the Protocol enters into force after August 31 of a 
calendar year, it will not be possible for SSA to pay refunds of tax withheld for that 
year and refunds must be paid through the IRS. 


Paragraphs 3, 4 and 5 of Article 3 establish administrative procedures to govern the 
payment of refunds through the IRS, including rules to ensure that benefits will not be 
subject to a higher rate of tax in the residence State for the retroactive period. The taxes 
withheld on social security benefits paid for years after 1995 and prior to the calendar 
year in which the Protocol enters into force (referred to in the Protocol as “source-taxed 
benefits”) will be subject to the refund procedures set forth in paragraphs 3, 4, and 5, 
regardless of when the Protocol enters into force. Social security benefits paid for cal- 
endar years beginning after the Protocol enters into force will not be subject to the 
refund procedures set forth in paragraphs 3, 4, and 5 because source State tax will not 
be withheld. 


If the Protocol enters into force after August 31 of a calendar year, subparagraph (b)(i) 
provides that social security benefits paid during such calendar year will be treated as 
benefits paid for calendar years ending before the year in which the Protocol enters into 
force (and thus will be treated as “source-taxed benefits’’). In this case, the taxes with- 
held on these benefits will be subject to the refund procedures set forth in paragraphs 3, 
4, and 5 of Article 3 and these benefits will not be subject to a higher rate of residence- 
State tax. If the Protocol enters into force before September | of a calendar year, sub- 
paragraph (b)(ii) provides that social security benefits paid during such calendar year 
will be treated as benefits paid for calendar years beginning after the year in which the 
Protocol enters into force. In this case, the taxes withheld on these benefits will be 
directly and automatically refunded by the source State and the potentially higher rate 
of residence-State tax will apply. 


Paragraph 3 


Paragraph 3 of Article 3 of the Protocol provides rules governing the payment of re- 
funds of source-State tax with respect to “source-taxed benefits.” In general, all appli- 
cations for refund must be made to the competent authority of the source State within 
three years of entry into force of the Protocol. 


Except as set forth in subparagraph (b) of paragraph 2, the retroactive effect of the 
Protocol is elective and applies only if a recipient of benefits applies for a refund of the 
tax paid or withheld. Consequently, if a recipient of benefits does not apply for a refund 
of the tax paid or withheld, the Protocol will not be given retroactive effect, except as 
set forth in subparagraph (b) of paragraph 2. If the residence-State tax that would be 
imposed on such source-taxed benefits is greater than the source-State tax imposed on 
such benefits, it is assumed that the recipient will not apply for a refund of the source- 
State tax and such benefits will not be subject to the retroactive effect of the Protocol. 
Because the application for refund may be made on a year-by-year basis, the recipient 
may elect the most beneficial treatment for each year. Therefore, social security bene- 
fits will not be subject to a higher rate of tax for the retroactive period, except as set 
forth in subparagraph (b) of paragraph 2. 


The refund procedure depends on the recipient’s State of residence. In the case of U.S. 
residents who received Canadian social security benefits that were subject to Canadian 
tax, a U.S. resident who elects to have the Protocol apply retroactively will apply di- 
rectly to the Canadian competent authority for the refund of any Canadian tax not pre- 
viously refunded, On the receipt of such refund, the Canadian social security benefits 
will be includible in the U.S. resident’s gross income for the years with respect to 
which the refund was paid. Consequently, the U.S. recipient may be required to file an 
amended U.S. income tax return for such years and pay U.S. tax on such benefits. 
Pursuant to Article XX VII (Exchange of Information) of the Convention, the Canadian 
competent authority will provide the U.S. competent authority with information regard- 
ing the payment of refunds. 


In the case of Canadian residents who received U.S. social security benefits, the Cana- 
dian competent authority shall be the only person entitled to apply for a refund of the 
U.S. taxes withheld on such benefits. Individual residents of Canada will not apply 
directly to the IRS for refunds. However, the Canadian competent authority may base 
its applications on information received from individual Canadians, as well as on infor- 
mation to be provided by the United State competent authority. The Protocol provides 
that the Canadian competent authority shall apply for and receive all such refunds on 
behalf of individual residents of Canada and shall remit such refunds to individual re- 
sidents of Canada after deducting any additional Canadian tax that may imposed as a 
result of such social security benefits being subject to tax in Canada, The Canadian 
competent authority shall make such application for refund on behalf of an individual 
resident of Canada only if the additional Canadian tax that would be imposed is less 
than the amount of the U.S. tax to be refunded. If, with respect to an individual resident 
of Canada, the additional Canadian tax that would be imposed on the individual's so- 
cial security benefits is equal to or greater than the U.S. tax withheld, the Canadian 
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competent authority shall not apply for a refund of the U.S. tax withheld on the indivi- 
dual’s benefits. This provision ensures that refunds of U.S. tax will be paid only when 
the refund will benefit an individual resident of Canada. A refund of U.S. tax will not 
be paid if it would simply result in a payment from the U.S. Treasury to the Govern- 
ment of Canada without any portion of the refund being paid to an individual resident 
of Canada. 

Paragraph 4 

Paragraph 4 provides that all taxes refunded as a result of the Protocol will be refunded 
without interest. Correspondingly, any additional taxes assessed as a result of the Pro- 
tocol will be assessed without interest provided that the additional taxes are paid in a 
timely manner. However, interest and penalties on underpayments may be assessed for 
periods beginning after December 31 of the year following the year in which the Proto- 
col enters into force. 

Paragraph 5 

Paragraph 5 provides that the competent authorities shall establish procedures for mak- 
ing or revoking the application for refund provided for in paragraph 3 and such other 
procedures as are necessary to ensure the appropriate implementation of the Protocol. It 
will be necessary to establish procedures for a taxpayer to revoke his application for 
refund because a taxpayer may apply for a refund and then determine that the resi- 
dence-State tax imposed on his social security benefits pursuant to Article 2 of the 
Protocol exceeds the amount of source-State tax refunded. Such a taxpayer (or, in the 
case of a Canadian resident, the Canadian competent authority acting on behalf of such 
taxpayer) will be permitted to revoke his application for refund provided that the tax- 
payer returns the source-State refund and the three-year period established in paragraph 
3 has not expired as of the date on which the revocation is filed. The competent author- 
ities will also establish procedures to ensure that duplicate refunds are not paid. 


Technical Explanation [1995 Protocol]: 


Paragraph 2 of Article 9 of the Protocol amends paragraph 5 of Article XVIII to modify 
the treatment of social security benefits under the Convention. Under the amended par- 
agraph, benefits paid under the U.S. or Canadian social security legislation to a resident 
of the other Contracting State, or, in the case of Canadian benefits, to a U.S. citizen, are 
taxable exclusively in the paying State. This amendment brings the Convention into 
line with current U.S. treaty policy. Social security benefits are defined, for this pur- 
pose, to include tier | railroad retirement benefits but not unemployment benefits 
(which therefore fall under Article XXII (Other Income) of the Convention). Pensions 
in respect of government service are covered not by this rule but by the rules of 
paragraphs | and 2 of Article XVIII. 


The special rule regarding U.S. citizens is intended to clarify that only Canada, and not 
the United States, may tax a social security payment by Canada to a U.S. citizen not 
resident in the United States. This is consistent with the intention of the general rule, 
which is to give each Contracting State exclusive taxing jurisdiction over its social 
security payments. Since paragraph 5 is an exception to the saving clause, Canada will 
retain exclusive taxing jurisdiction over Canadian social security benefits paid to U.S. 
residents and citizens, and vice versa. It was not necessary to provide a special rule to 
clarify the taxation of U.S. social security payments to Canadian citizens, because Can- 
ada does not tax on the basis of citizenship and, therefore, does not include citizens 
within the scope of its saving clause. 


Technical Explanation [1984]: 


Paragraph 5, as amended by the 1984 Protocol, provides that benefits under social se- 
curity legislation in Canada or the United States paid to a resident of the other Con- 
tracting State are taxable only in the State in which the recipient is resident. However, 
the State of residence must exempt from taxation one-half of the total amount of such 
benefits paid in a taxable year. Thus, if U.S. social security benefits are paid to a resi- 
dent of Canada, the United States will exempt such benefits from tax and Canada will 
exempt one-half of the benefits from taxation. The exemption of one-half of the bene- 
fits in the State of residence is an exception to the saving clause under subparagraph 
3(a) of Article XXIX (Miscellaneous Rules). The United States will not exempt U.S. 
social security benefits from tax if the Canadian resident receiving such benefits is a 
US. citizen. If a U.S. citizen and resident receives Canadian social security benefits, 
Canada will not tax such benefits and the United States will exempt from tax one-half 
of the total amount of such benefits. The United States will also exempt one-half of 
Canadian social security benefits from tax if the recipient is a U.S. citizen who is a 
resident of Canada, under paragraph 7 of Article XXIX. Paragraph 5 encompasses be- 
nefits paid under social security legislation of a political subdivision, such as a prov- 
ince of Canada. 


History: Para. 5 amended by 1997 Protocol. article 2(2), in force December 16, 1997 
(the day instruments of ratification were exchanged). Article 3 of the Protocol provides 
the following: 


1. This Protocol shall be subject to ratification in accordance with the applicable 
procedures in Canada and the United States and instruments of ratification shall 
be exchanged as soon as possible. 


2. This Protocol shall enter into force upon the exchange of instruments of ratifi- 
cation, and shall have effect as follows: 


(a) Article 1 [amendments to Article XII (Gains)] of this Protocol shall have 
effect as of April 26, 1995; and 


(b) Article 2 [amendments to Article XVIII (Pension and Annuities)] of this 
Protocol shali have effect with respect to amounts paid or credited to a resi- 
dent of the other Contracting State after 1995, except that where a Con- 
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tracting State has, in accordance with the Convention read without reference 
to this Protocol, imposed a tax on benefits paid or credited under the social 
security legislation in that State, and those benefits are paid or credited after 
1995 and 


(i) before the calendar year in which this Protocol enters into force, if 
this Protocol enters into force before September 1 of that year, or 


(ii) before the end of the calendar year in which this Protocol enters into 
force, if this Protocol enters into force after August 31 of that year, 


Article 2 [amendments to Article XVIII (Pension and Annuities)] shall only 
have effect with respect to such benefits (referred to in this Article as 
“source-taxed benefits”) as described in paragraphs 3, 4 and 5. 


3. With respect to source-taxed benefits paid by a Contracting State to a resident 
of the other Contracting State, Article 2 applies only if the resident has, within 
three years after the date on which this Protocol enters into force, applied to the 
competent authority of the first-mentioned Contracting State for a refund of the 
tax imposed on the benefits. However, with respect to source-taxed benefits paid 
by the United States to a resident of Canada, the competent authority of Canada 
shall; 
(a) apply for and receive such refund on behalf of the resident; 


(b) remit to the resident, in accordance with the law of Canada governing 
refunds of income tax overpayments, such refund less any tax imposed in 
Canada on the benefits in accordance with Article 2 of this Protocol; and 


(c) make the application referred to in subparagraph (a) only if the additional 
tax that would be imposed in Canada on the benefits, on the assumption that 
Article 2 of this Protocol applied, would be less than the tax imposed in the 
United States on the benefits as a result of paragraph 5 of Article XVIII 
(Pensions and Annuities) of the Convention read without reference to this 
Protocol. 


4. All taxes refunded as a result of this Protocol shall be refunded without inter- 
est and interest on any taxes of a resident of a Contracting State assessed as a 
result of this Protocol shall be computed as though those taxes became payable 
no earlier than December 31 of the year following the year in which this Protocol 
enters into force. 


5. The competent authorities of the Contracting States shall establish procedures 
for making or revoking the application referred to in paragraph 3 and shall agree 
on such additional procedures as are necessary to ensure the appropriate imple- 
mentation of this Protocol. 


The para. formerly read: 


5. Benefits under the social security legislation in a Contracting State (including 
tier 1 railroad benefits but not including unemployment benefits) paid to a resi- 
dent of the other Contracting State (and in the case of Canadian benefits, to a 
citizen of the United States) shall be taxable only in the first-mentioned State. 


Para. 5 amended by 1995 Protocol, article 9(2), generally effective for taxation years 


beginning on or after January 1, 1996 (see Art. 21(2) under “Application of the 1995 
Protocol” above). Para. 5 formerly read: 


5. Benefits under the social security legislation in a Contracting State paid to a 
resident of the other Contracting State shall be taxable as follows: 


(a) such benefits shall be taxable only in that other State; 


(b) notwithstanding the provisions of subparagraph (a), one-half of the total 
amount of any such benefit paid in a taxable year shall be exempt from taxa- 
tion in that other State. 

Para. 5 amended by 1984 Protocol, article I. 


Definitions: “Canada” — Art. III:1(a), ITCIA 5; “Canadian tax” — Art. III:1(c); “res- 
ident” —ITCIA 3, ITA 250; “State” — Art. III:1(i); “United States” — Art. [I:1(b); 
“United States tax’*— Art. [II:1(d). 


6. Alimony and other similar amounts (including child support pay- 
ments) arising in a Contracting State and paid to a resident of the 
other Contracting State shall be taxable as follows: 


(a) such amounts shall be taxable only in that other State; 


(b) notwithstanding the provisions of subparagraph (a), the 
amount that would be excluded from taxable income in the first- 
mentioned State if the recipient were a resident thereof shall be 
exempt from taxation in that other State. 


Technical Explanation [1984]: 


Paragraph 6(a) provides that only the State of which a person is resident has the right to 
tax alimony and other similar amounts (including child support payments) arising in 
the other Contracting State and paid to such person. However, under paragraph 6(b); 
the state of residence shall exempt from taxation the amount that would be excluded 
from taxable income in the State of source if the recipient were a resident thereof. 
Thus, if child support payments are made by a U.S. resident to a resident of Canada, 
Canada shall exempt from tax the amount of such payments which would be excluded 
from taxable income under section 71(b) of the Internal Revenue Code. Paragraph 6 
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does not define the term “alimony”; the term is defined pursuant to the provisions of 
paragraph 2 of Article IIL (General Definitions). 

Article XVIII does not provide rules to determine the State in which pensions, annui- 
ties, alimony, and other similar amounts arise. The provisions of paragraph 2 of Article 
III are used to determine where such amounts arise for purposes of determining 
whether a Contracting State has the right to tax such amounts, 


Paragraphs 1, 3, 4, 5(b) and 6(b) of Article XVIII are, by reason of paragraph 3(a) of 
Article XXIX (Miscellaneous Rules), exceptions to the “saving clause.” Thus, the rules 
in those paragraphs change U.S. taxation of U.S. citizens and residents. 


History: Para. 6 amended by 1983 Protocol, article IX, para. 3. 
Definitions: “State” — Art. III:1(i); “taxable income” — ITCIA 3, ITA 248(1). 


7. A natural person who is a citizen or resident of a Contracting 
State and a beneficiary of a trust, company, organization or other 
arrangement that is a resident of the other Contracting State, gener- 
ally exempt from income taxation in that other State and operated 
exclusively to provide pension, retirement or employee benefits 
may elect to defer taxation in the first-mentioned State, under rules 
established by the competent authority of that State, with respect to 
any income accrued in the plan but not distributed by the plan, until 
such time as and to the extent that a distribution is made from the 
plan or any plan substituted therefor. 


Technical Explanation [1995 Protocol]: 


A new paragraph 7 is added to Article XVIII by Article 9 of the Protocol. This para- 
graph replaces paragraph 5 of Article XXIX (Miscellaneous Rules) of the present Con- 
vention. The new paragraph makes reciprocal the rule that it replaced and expands its 
scope, so that it no longer applies only to residents and citizens of the United States 
who are beneficiaries of Canadian RRSPs. As amended, paragraph 7 applies to an indi- 
vidual who is a citizen or resident of a Contracting State and a beneficiary of a trust, 
company, organization, or other arrangement that is a resident of the other Contracting 
State and that is both generally exempt from income taxation in its State of residence 
and operated exclusively to provide pension, retirement, or employee benefits. Under 
this rule, the beneficiary may elect to defer taxation in his State of residence on income 
accrued in the plan until it is distributed or rolled over into another plan. The new rule 
also broadens the types of arrangements covered by this paragraph in a manner consis- 
tent with other pension-related provisions of the Protocol. 


History: Para. 7 added by 1995 Protocol, article 9(3), generally effective for taxation 
years beginning on or after January 1, 1996 (see Art. 21(2)(a) under “Application of the 
1995 Protocol” above). 


Definitions: “company” — Art. III:1(f); “competent authority” — Art. III:1(g); “pen- 
sion” — Art. XVIII:3, ITCIA 5; “person” — Art. If:1(e), ITCIA 3, Interpretation Act 
35(1); “resident of a Contracting State” — Art. [V:1; “State” — Art. III:1(i); “trust” — 
ITCIA 3, ITA 248(1). 


Selected Cases [Art. XVIII]: Watts v. R., [2005] 2 C.T.C. 2384 (TCC) (CPP benefits 
fall within definition of “pension” and are not income from office or employment). 


Article XIX — Government Service 


Remuneration, other than a pension, paid by a Contracting State or 
a political subdivision or local authority thereof to a citizen of that 
State in respect of services rendered in the discharge of functions of 
a governmental nature shall be taxable only in that State. However, 
the provisions of Article XIV (Independent Personal Services), XV 
(Dependent Personal Services) or XVI (Artistes and Athletes), as 
the case may be, shall apply, and the preceding sentence shall not 
apply, to remuneration paid in respect of services rendered in con- 
nection with a trade or business carried on by a Contracting State or 
a political subdivision or local authority thereof. 


Technical Explanation [1984]: 


Article XIX provides that remuneration, other than a pension, paid by a Contracting 
State or political subdivision or local authority thereof to a citizen of that State in re- 
spect of services rendered in the discharge of governmental functions shall be taxable 
only in that State. (Pursuant to paragraph 5 of Article [V (Residence), other income of 
such a citizen may also be exempt from tax. or subject to reduced rates of tax, in the 
State in which he is performing services, in accordance with other provisions of the 
Convention.) However, if the services are rendered in connection with a trade or busi- 
ness, then the provisions of Article XIV (Independent Personal Services), Article XV 
(Dependent Personal Services), or Article XVI (Artistes and Athletes), as the case may 
be, are controlling. Whether functions are of a governmental nature may be determined 
by a comparison with the concept of a governmental function in the State in which the 
income arises. 

Pursuant to paragraph 3(a) of Article XXIX (Miscellaneous Rules), Article XIX is an 
exception to the “saving clause.” As a result, a US. citizen resident in Canada and 
performing services in Canada in the discharge of functions of a governmental nature 


Art. XXI 


for the United States is taxable only in the United States on remuneration for such 
services. 

This provision differs from the rules of Article VI of the 1942 Convention. For exam- 
ple, Article XIX allows the United States to impose tax on a person other than a citizen 
of Canada who earns remuneration paid by Canada in respect of services rendered in 
the discharge of governmental functions in the United States. (Such a person may, 
however, be entitled to an exemption from U.S. tax as provided in Code section 893.) 
Also, under the provisions of Article XIX Canada will not impose tax on amounts paid 
by the United States in respect of services rendered in the discharge of governmental 
functions to a U.S. citizen who is ordinarily resident in Canada for purposes other than 
rendering governmental services. Under paragraph | of Article VI of the 1942 Conven- 
tion, such amounts would be taxable by Canada. 


Related Provisions: Art. XXVIII — Diplomatic agents and consular officials. 


Selected Cases [Art. XIX]: Cloutier v. R., [2003] 3 C.T.C. 2075 (TCC) (Mere 
employment by government not equivalent to performance of government function). 


Definitions: “business” —ITCIA 3, ITA 248(1); “pension” — Art. XVIII:3. ITCIA 
5; “State” — Art. III:1(i). 


Article XX — Students 


Payments which a student, apprentice or business trainee, who is or 
was immediately before visiting a Contracting State a resident of 
the other Contracting State, and who is present in the first-men- 
tioned State for the purpose of his full-time education or training, 
receives for the purpose of his maintenance, education or training 
shall not be taxed in that State provided that such payments are 
made to him from outside that State. 

Technical Explanation [1984]: Article XX provides that a student, apprentice, or 
business trainee temporarily present in a Contracting State for the purpose of his full- 
time education. or training is exempt from tax in that State with respect to amounts 
received from outside that State for the purpose of his maintenance, education, or train- 
ing, if the individual is or was a resident of the other Contracting State immediately 
before visiting the first-mentioned State. There is no limitation on the number of years 
or the amount of income to which the exemption applies. 


The Convention does not contain provisions relating specifically to professors and 
teachers. Teachers are treated under the Convention pursuant to the rules established in 
Articles XIV (Independent Personal Services) and XV (Dependent Personal Services), 
in the same manner as other persons performing services. In Article VII] A of the 1942 
Convention there is a 2-year exemption in the Contracting State of source in the case of 
a professor or teacher who is a resident of the other Contracting State. 


Definitions: “State” — Art. III:1(i). 
Article XXI — Exempt Organizations 


1. Subject to the provisions of paragraph 3, income derived by a 
religious, scientific, literary, educational or charitable organization 
shall be exempt from tax in a Contracting State if it is resident in 
the other Contracting State but only to the extent that such income 
is exempt from tax in that other State. 


Technical Explanation [1984]: 


Paragraph | provides that a religious, scientific, literary, educational, or charitable or- 
ganization resident in a Contracting State shall be exempt from tax on income arising 
in the other Contracting State but only to the extent that such income is exempt from 
taxation in the Contracting State in which the organization is resident. Since this para- 
graph, and the remainder of Article XXI, deal with entities that are not normally taxa- 
ble, the test of “resident in” is intended to be similar — but cannot be identical — to 
the one outlined in paragraph 1 of Article [V (Residence). Paragraph 3 provides that 
paragraph | does not exempt from tax income of a trust, company, or other organiza- 
tion from carrying on a trade or business, or income from a “related person” other than 
a person referred to in paragraph 1 or 2. 


Definitions: “State” — Art. III:1(i). 


2. Subject to the provisions of paragraph 3, income referred to in 
Articles X (Dividends) and XI (Interest) derived by: 


(a) a trust, company, organization or other arrangement that is a 
resident of a Contracting State, generally exempt from income 
taxation in a taxable year in that State and operated exclusively 
to administer or provide pension, retirement or employee bene- 
fits; or 

(b) a trust, company, organization or other arrangement that is a 
resident of a Contracting State, generally exempt from income 
taxation in a taxable year in that State and operated exclusively 
to earn income for the benefit of an organization referred to in 
subparagraph (a); 
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shall be exempt from income taxation in that taxable year in the 
other Contracting State. 
Technical Explanation [1995 Protocol]: 


Article 10 of the Protocol amends Article XXI (Exempt Organizations) of the Conven- 
tion. Paragraph | of Article 10 amends paragraphs 2 and 3 of Article XXI. The most 
significant changes are those that conform the language of the two paragraphs to the 
revised definition of the term “pension” in paragraph 3 of Article XVII (Pensions and 
Annuities). The revision adds the term “arrangement” to “trust, company or organiza- 
tion” in describing the residents of a Contracting State that may receive dividend and 
interest income exempt from current income taxation by the other Contracting State. 
This clarifies that IRAs, for example, are eligible for the benefits of paragraph 2, sub- 
ject to the exception in paragraph 3, and makes Canadian RRSPs and RRIFs, for exam- 
ple, similarly eligible (provided that they are operated exclusively to administer or pro- 
vide pension, retirement, or employee benefits). 


The other changes, all in paragraph 2, are intended to improve and clarify the language. 
For example, the reference to “tax” in the present Convention is changed to a reference 
to “income taxation.” This is intended to clarify that if an otherwise exempt organiza- 
tion is subject to an excise tax, for example, it will not lose the benefits of this para- 
graph. In subparagraph 2(b), the phrase “not taxed in a taxable year” was changed to 
“generally exempt from income taxation in a taxable year” to ensure uniformity 
throughout the Convention; this change was not intended to disqualify a trust or other 
arrangement that qualifies for the exemption under the wording of the present 
Convention. 


Technical Explanation [1984]: 


Paragraph 2 provides that a trust, company, or other organization that is resident in a 
Contracting State and constituted and operated exclusively to administer or provide 
employee benefits or benefits for the self-employed under one or more funds or plans 
established to provide pension or retirement benefits or other employee benefits is ex- 
empt from taxation on dividend and interest income arising in the other Contracting 
State, in a taxable year, if the income of such organization is generally exempt from 
taxation for that year in the Contracting State in which it is resident. In addition, a trust, 
company, or other organization resident in a Contracting State and not taxed in a taxa- 
ble year in that State shall be exempt from taxation in the other State in that year on 
dividend and interest income arising in that other State if it is constituted and operated 
exclusively to earn income for the benefit of an organization described in the preceding 
sentence, Pursuant to paragraph 3 the exemption at source provided by paragraph 2 
does not apply to dividends or interest from carrying on a trade or business or from a 
“related person,” other than a person referred to in paragraph | or 2. The term “related 
person” is not necessarily defined by paragraph 2 of Article [X (Related Persons). 


Related Provisions: ITA 212(14)(c) — Certificate of exemption from non-resident 
withholding tax. 


History: Para. 2 amended by 1995 Protocol, article 10(1), generally effective for taxa- 
tion years beginning on or after January 1, 1996 (see Art. 21(2) under “Application of 
the 1995 Protocol” above). Para. 2 formerly read: 


2. Subject to the provisions of paragraph 3, income referred to in Articles X 
(Dividends) and XI (Interest) derived by: 


(a) a trust, company or other organization which is resident in a Contracting 
State, generally exempt from tax in a taxable year in that State and consti- 
tuted and operated exclusively, to administer or provide benefits under one or 
more funds or plans established to provide pension, retirement or other em- 
ployee benefits; or 


(b) a trust, company or other organization which is resident in a Contracting 
State, not taxed in a taxable year in that State and constituted and operated 
exclusively to earn income for the benefit of an organization referred to in 
subparagraph (a); 
shall be exempt from tax in that taxable year in the other Contracting State. 
Para. 2 amended by 1983 Protocol, article X. 
Definitions: “company” — Art. II:1(f); “pension” — Art. XVII:3, ITCIA 5; “resi- 
dent of a Contracting State’ — Art. TV:1; “State” — Art. IM:1(i); “trust” —ITCIA 3, 
ITA 248(1). 


3. The provisions of paragraphs | and 2 shall not apply with respect 
to the income of a trust, company, organization or other arrange- 
ment from carrying on a trade or business or from a related person 
other than a person referred to in paragraph 1 or 2. 

Technical Explanation [1995 Protocol]: 

See under para. 2. 

Technical Explanation [1984]: 

See under para. 1. 

History: Para. 3 amended by 1995 Protocol, article 10(1), generally effective for taxa- 


tion years beginning on or after January 1, 1996 (see Art. 21(2) under “Application of 
the 1995 Protocol” above). Para. 3 formerly read: 


3. The provisions of paragraphs 1 and 2 shall not apply with respect to the in- 
come of a trust, company or other organization from carrying on a trade or busi- 
ness or from a related person other than a person referred to in paragraph | or 2. 
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Definitions: “business” —ITCIA 3, ITA 248(1), “company” — Art. III:1(f); “per- 
son” — Art. II:1(e), ITCIA 3; Interpretation Act 35(1); “related” —ITCIA 3, ITA 
251(2)-(6); “trust” —ITCIA 3, ITA 248(1). 


4. A religious, scientific, literary, educational or charitable organi- 
zation which is resident in Canada and which has received substan- 
tially all of its support from persons other than citizens or residents 
of the United States shall be exempt in the United States from the 
United States excise taxes imposed with respect to private 
foundations. 

Technical Explanation [1984]: 

Paragraph 4 provides an exemption from U.S. excise taxes on private foundations in 
the case of a religious, scientific, literary, educational, or charitable organization which 
is resident in Canada but only if such organization has received substantially all of its 
support from persons other than citizens or residents of the United States. 
Definitions: “person” — Art. III: 1(e), ITCIA 3, Jnterpretation Act 35(1); “private 
foundation” —ITCIA 3, ITA 248(1); “resident in Canada” —ITCIA 3, ITA 250; 
“United States” — Art. III:1(b). ; 


5. For the purposes of United States taxation, contributions by a 
citizen or resident of the United States to an organization which is 
resident in Canada, which is generally exempt from Canadian tax 
and which could qualify in the United States to receive deductible 
contributions if it were resident in the United States shall be treated 
as charitable contributions; however, such contributions (other than 
such contributions to a college or university at which the citizen or 
resident or a member of his family is or was enrolled) shall not be 
deductible in any taxable year to the extent that they exceed an 
amount determined by applying the percentage limitations of the 
laws of the United States in respect of the deductibility of charitable 
contributions to the income of such citizen or resident arising in 
Canada. The preceding sentence shall not be interpreted to allow in 
any taxable year deductions for charitable contributions in excess of 
the amount allowed under the percentage limitations of the laws of 
the United States in respect of the deductibility of charitable contri- 
butions. For the purposes of this paragraph, a company that is a 
resident of Canada and that is taxable in the United States as if it 
were a resident of the United States shall be deemed to be a resident 
of the United States. 


Technical Explanation [1995 Protocol]: 


Paragraph 2 of Article 10 adds a sentence to paragraph 5 of Article XXI of the Conven- 
tion. The paragraph in the present Convention provides that a U.S. citizen or resident 
may deduct, for U.S. income tax purposes, contributions made to Canadian charities 
under certain circumstances. The added sentence makes clear that the benefits of the 
paragraph are available to a company that is a resident of Canada but is treated by the 
United States as a domestic corporation under the consolidated return rules of section 
1504(d) of the Internal Revenue Code. Thus; such a company will be able to deduct, 
for U.S, income tax purposes, contributions to Canadian charities that are deductible to 
a U.S. resident under the provisions of the paragraph. 


Technical Explanation [1984]: 


Paragraph 5 provides that contributions by a citizen or resident of the United States to 
an organization which is resident in Canada and is generally exempt from Canadian tax 
are treated as charitable contributions, but only if the organization could qualify in the 
United States to receive deductible contributions if it were resident in (i.e., organized 
in) the United States. Paragraph 5 generally limits the amount of contributions made 
deductible by the Convention to the income of the U.S. citizen or resident arising in 
Canada, as determined under the Convention. In the case of contributions to a college 
or university at which the U.S. citizen or resident or a member of his family. is: or was 
enrolled, the special limitation to income arising in Canada is not required. The per- 
centage limitations of Code section 170 in respect of the deductibility of charitable 
contributions apply after the limitations established by the Convention. Any amounts 
treated as charitable contributions by paragraph 5 which are in excess of amounts de- 
ductible in a taxable year pursuant to paragraph 5 may be carried over and deducted in 
subsequent taxable years, subject to the limitations of paragraph 5, 


History: The last sentence of para. 5 added by 1995 Protocol, article 10(2), generally 


effective for taxation years beginning on or after January 1, 1996 (see Art. 21(2) under 
“Application of the 1995 Protocol” above). 


Definitions: “Canada” — Art. IU:1(a), ITCIA 5; “Canadian tax” — Art. III:1(c); 


“company” — Art. III: 1(£); “resident” — ITCIA 3, ITA 250; “resident in Canada” 
ITCIA 3, ITA 250; “United States’ — Art. III:1(b). 


Registered Charities Newsletters: 6a (Canadian charities and their U.S. donors). 


6. For the purposes of Canadian taxation, gifts by a resident of Can- 
ada to an organization that is a resident of the United States, that is 
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generally exempt from United States tax and that could qualify in 
Canada as a registered charity if it were a resident of Canada and 
created or established in Canada, shall be treated as gifts to a regis- 
tered charity; however, no relief from taxation shall be available in 
any taxation year with respect to such gifts (other than such gifts to 
a college or university at which the resident or a member of the 
resident’s family is or was enrolled) to the extent that such relief 
would exceed the amount of relief that would be available under the 
Income Tax Act if the only income of the resident for that year were 
the resident’s income arising in the United States. The preceding 
sentence shall not be interpreted to allow in any taxation year relief 
from taxation for gifts to registered charities in excess of the 
amount of relief allowed under the percentage limitations of the 
laws of Canada in respect of relief for gifts to registered charities. 


Technical Explanation [1995 Protocol]: 


Paragraph 3 of Article 10 amends paragraph 6 of Article XXI of the Convention to 
replace references to “deductions” for Canadian tax purposes with references to “relief” 
from tax. These changes clarify that the provisions of paragraph 6 apply to the credit 
for charitable contributions allowed under current Canadian law. The Protocol also 
makes other non-substantive drafting changes to paragraph 6. 


Technical Explanation [1984]: 


Paragraph 6 provides rules for purposes of Canadian taxation with respect to the de- 
ductibility of gifts to a U.S. resident organization by a resident of Canada. The rules of 
paragraph 6 parallel the rules of paragraph 5. The current limitations in Canadian law 
provide that deductions for gifts to charitable organizations may not exceed 20 percent 
of income. Excess deductions may be carried forward for one year. 


The term “family” used in paragraphs 5 and 6 is defined in paragraph 2 of the Ex- 
change of Notes accompanying the Convention to mean an individual’s brothers and 
sisters (whether by whole or half-blood, or by adoption), spouse, ancestors, lineal de- 
scendants, and adopted descendants. Paragraph 2 of the Exchange of Notes also pro- 
vides that the competent authorities of Canada and the United States will review proce- 
dures and requirements for organizations to establish their exempt status under 
paragraph 1 of Article XXI or as an eligible recipient of charitable contributions or 
gifts under paragraphs 5 and 6 of Article XXI. It is contemplated that such review will 
lead to the avoidance of duplicative administrative efforts in determining such status 
and eligibility. 

The provisions of paragraph 5 and 6 generally parallel the rules of Article XIII D of the 
1942 Convention. However, paragraphs 5 and 6 permit greater deductions for certain 
contributions to colleges and universities than do the provisions of the 1942 
Convention. 


Related Provisions: ITA 118.1(9) — Commuter’s charitable donations. 


History: Para. 6 amended by 1995 Protocol, article 10(3), generally effective for taxa- 
tion years beginning on or after January 1, 1996 (see Art. 21(2) under “Application of 
the 1995 Protocol” above). Para. 6 formerly read: 


6. For the purposes of Canadian taxation, gifts by a resident of Canada to an 
organization which is resident in the United States, which is generally exempt 
from United States tax and which could qualify in Canada to receive deductible 
gifts if it were created or established and resident in Canada shall be treated as 
gifts to a registered charity; however, such gifts (other than such gifts to a col- 
lege or university at which the resident or a member of his family is Or was 
énrolled) shall not be deductible in any taxable year to the extent that they ex- 
ceed an amount determined by applying the percentage limitations of the laws of 
Canada in respect of the deductibility of gifts to registered charities to the in- 
come of such resident arising in the United States. The preceding sentence shall 
not be interpreted to allow in any taxable year deductions for gifts to registered 
charities in excess of the amount allowed under the percentage limitations of the 
laws of Canada in respect of the deductibility of gifts to registered charities. 


Definitions: “Canada” — Art. III:1(a), ITCIA 5; “registered charity” —ITCIA 3, 
ITA 248(1); “resident” —ITCIA 3, ITA 250; “taxation year” —ITCIA 3, ITA 249; 
“United States” — Art. [lI:1(b); “United States tax” — Art. I:1(d). 


Information Circulars: 75-23: Tuition fees and charitable donations paid to privately 
supported secular and religious schools. 


Registered Charities Newsletters: 6a (U.S. charities and their Canadian donors). 
Information Circulars [Art. XXI]: 77-16R4: Non-resident income tax. 
Forms [Art. XXI]; NR602: Non-resident ownership certificate — no withholding tax. 


Article XXIi — Other Income 


1. Items of income of a resident of a Contracting State, wherever 
arising, not dealt with in the foregoing Articles of this Convention 
shall be taxable only in that State, except that if such income arises 
in the other Contracting State it may also be taxed in that other 


State. 
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Technical Explanation [1984]: 


Paragraph | provides that a Contracting State of which a person is a resident has the 
sole right to tax items of income, wherever arising, if such income is not dealt with in 
the prior Articles of the Convention. If such income arises in the other Contracting 
State, however, it may also be taxed in that State. The determination of where income 
arises for this purpose is made under the domestic laws of the respective Contracting 
States unless the Convention specifies where the income arises (e.g., paragraph 6 of 
Article XI (Interest)) for purposes of determining the right to tax, in which case the 
provisions of the Convention control. 


Definitions: “resident of a Contracting State’ — Art. IV:1; ‘State’ — Art. [I:1(i). 


2. To the extent that income distributed by an estate or trust is sub- 
ject to the provisions of paragraph 1, then, notwithstanding such 
provisions, income distributed by an estate or trust which is a resi- 
dent of a Contracting State to a resident of the other Contracting 
State who is a beneficiary of the estate or trust may be taxed in the 
first-mentioned State and according to the laws of that State, but the 
tax so charged shall not exceed 15 per cent of the gross amount of 
the income; provided, however, that such income shall be exempt 
from tax in the first-mentioned State to the extent of any amount 
distributed out of income arising outside that State. 


Technical Explanation [1984]: 


Paragraph 2 provides that to the extent that income distributed by an estate or trust 
resident in one Contracting State is deemed under the domestic law of that State to be a 
separate type of income “arising” within that State, such income distributed to a benefi- 
ciary resident in the other Contracting State may be taxed in the State of source at a 
maximum rate of 15 percent of the gross amount of such distribution. Such a distribu- 
tion will, however, be exempt from tax in the State of source to the extent that the 
income distributed by the estate or trust was derived by the estate or trust from sources 
outside that State.. Thus, in a case where the law of Canada treats a distribution made 
by a trust resident in Canada as a separate type of income arising in Canada, Canadian 
tax is limited by paragraph 2 to 15 percent of the gross amount distributed to a U.S. 
resident beneficiary. Although the Code imposes a tax on certain domestic trusts (e.g., 
accumulation trusts) and such trusts are residents of the United States for purposes of 
Article IV (Residence) and paragraph 2 of Article XXII, paragraph 2 does not apply to 
distributions by such trusts because, pursuant to Code, sections 667(e) and 662(b), these 
distributions have the same character in the hands of a non-resident beneficiary as they 
do in the hands of the trust. Thus, a distribution by a domestic accumulation trust is not 
a separate type of income for U.S. purposes. The taxation of such a distribution in the 
United States is governed by the distribution’s character, the provisions of the Code 
and the provisions of the Convention other than the provision in paragraph 2 limiting 
the tax at source to 15 percent. 


Definitions: “estate” —ITCIA 3, ITA 248(1); “resident of a Contracting State” — 
Art. [V:1; “State” — Art, II:1(i); “trust” —ITCIA 3, ITA 248(1). 


Interpretation Bulletins: IT-465R: Non-resident beneficiaries of trusts. 


3. Losses incurred by a resident of a Contracting State with respect 
to wagering transactions the gains on which may be taxed in the 
other Contracting State shall, for the purpose of taxation in that 
other State, be deductible to the same extent that such losses would 
be deductible if they were incurred by a resident of that other State. 


Technical Explanation [1995 Protocol]: 


Article 11 of the Protocol adds a new paragraph 3 to Article XXII (Other Income) of 
the Convention. This Article entitles residents of one Contracting State who are taxable 
by the other State on gains from wagering transactions to deduct losses from wagering 
transactions for the purposes of taxation in that other State. However, losses are to be 
deductible only to the extent that they are incurred with respect to wagering transac- 
tions, the gains on which could be taxable in the other State, and only to the extent that 
such losses would be deductible if incurred by a resident of that other State. 


This Article does not affect the collection of tax by a Contracting State. Thus, in the 
case of a resident of Canada, this Article does not affect, for example, the imposition of 
U.S. withholding taxes under section 1441 or section 1442 of the Jnternal Revenue 
Code on the gross amount of gains from wagering transactions. However, in computing 
its U.S. income tax liability on net income for the taxable year concerned, the Canadian 
resident may. reduce its gains from wagering transactions subject to taxation in the 
United States by any wagering losses incurred on such transactions, to the extent that 
those losses are deductible under the provisions of new paragraph 3. Under U.S. do- 
mestic law, the deduction of wagering losses is governed by section 165 of the /nternal 
Revenue Code. It is intended that the resident of Canada file a nonresident income tax 
return in order to substantiate the deduction for losses and to claim a refund of any 
overpayment of U.S. taxes collected by withholding. 


History: Para. 3 added by 1995 Protocol, article 11, generally effective for taxation 
years beginning on or after January 1, 1996 (see Art. 21(2) under “Application of the 
1995 Protocol” above). 


Definitions: “resident of a Contracting State’ — Art. [V:1; “State” — Art. IIE: 1(i). 
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Article XXIII — Capital 


1. Capital represented by real property, owned by a resident of a 
Contracting State and situated in the other Contracting State, may 
be taxed in that other State. 


Technical Explanation [1984]: 


Although neither Canada nor the United States currently has national taxes on capital, 
Article XXIII provides rules for the eventuality that such taxes might be enacted in the 
future. Paragraph 1 provides that capital represented by real property (as defined in 
paragraph 2 of Article VI (Income From Real Property)) owned by a resident of a 
Contracting State and situated in the other Contracting State may be taxed in that other 
State. 

Related Provisions: ITCIA 5 — Definition of “immovable property” and “real 
property”. 

Definitions: “real property” — Art. VI:2, ITCIA 5; “resident of a Contracting 
State” — Art. IV:1; “State” — Art. I:1@). 


2. Capital represented by personal property forming part of the bus- 
iness property of a permanent establishment which a resident of a 
Contracting State has in the other Contracting State, or by personal 
property pertaining to a fixed base available to a resident of a Con- 
tracting State in the other Contracting State for the purpose of per- 
forming independent personal services, may be taxed in that other 
State. 


Technical Explanation [1984]: 


Paragraph 2 provides that capital represented by either personal property forming part 
of the business property of a permanent establishment or personal property pertaining 
to a fixed base in a Contracting State may be taxed in that State. 


Definitions: “permanent establishment” — Art. V:1; “resident” — ITCIA 3, ITA 250; 
“resident of a Contracting State” — Art. [V:1; “State” — Art. IIL:1(). 


3. Capital represented by ships and aircraft operated by a resident of 
a Contracting State in international traffic, and by personal property 
pertaining to the operation of such ships and aircraft, shall be taxa- 
ble only in that State. 


Technical Explanation [1984]: 


Paragraph 3 provides that capital represented by ships and aircraft operated by a resi- 
dent of a Contracting State in international traffic and by personal property pertaining 
to the operation of such ships and aircraft are taxable only in the Contracting State of 
residence. 


Related Provisions: Art. III:1(h) — Meaning of “international traffic”. 


Definitions: “international traffic” — Art. 
State” — Art. IV:1; “State” — Art. III:1(). 


Il:1(h); “resident of a Contracting 


4. All other elements of capital of a resident of a Contracting State 
shall be taxable only in that State. 


Technical Explanation [1984]: 


Paragraph 4 provides that all elements of capital other than those covered by 
paragraphs 1, 2, and 3 are taxable only in the Contracting State of residence. Thus, 
capital represented by motor vehicles or railway cars, not pertaining to a permanent 
establishment or fixed base in a Contracting State, would be taxable only in the Con- 
tracting State of which the taxpayer is a resident. 


Definitions: “resident of a Contracting State” — Art. IV:1; “State” — Art. H:1(i). 
Article XXIV — Elimination of Double Taxation 


1. In the case of the United States, subject to the provisions of 
paragraphs 4, 5 and 6, double taxation shall be avoided as follows: 
In accordance with the provisions and subject to the limitations of 
the law of the United States (as it may be amended from time to 
time without changing the general principle hereof), the United 
States shall allow to a citizen or resident of the United States, or to 
a company electing to be treated as a domestic corporation, as a 
credit against the United States tax on income the appropriate 
amount of income tax paid or accrued to Canada; and, in the case of 
a company which is a resident of the United States owning at least 
10 per cent of the voting stock of a company which is a resident of 
Canada from which it receives dividends in any taxable year, the 
United States shall allow as a credit against the United States tax on 
income the appropriate amount of income tax paid or accrued to 
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Canada by that company with respect to the profits out of which 
such dividends are paid. 

Technical Explanation [1984]: 

Paragraph | provides the general rules that will apply under the Convention with re- 
spect to foreign tax credits for Canadian taxes paid or accrued. The United States un- 
dertakes to allow to a citizen or resident of the United States, or to a company electing 
under Code section 1504(d) to be treated as a domestic corporation, a credit against the 
Federal income taxes imposed by the Code for the appropriate amount of income tax 
paid or accrued to Canada. In the case of a company which is a resident of the United 
States owning 10 percent or more of the voting stock of a company which is a resident 
of Canada (which for this purpose does not include a company electing under Code 
section 1504(d) to be treated as a domestic corporation), and from which it receives 
dividends in a taxable year, the United States shall allow as a credit against income 
taxes imposed by the Code the appropriate amount of income tax paid or accrued to 
Canada by the Canadian company with respect to the profits out of which such com- 
pany paid the dividends. 

The direct and deemed-paid credits allowed by paragraph | are subject to the limita- 
tions of the Code as they may be amended from time to time without changing the 
general principle of paragraph 1. Thus, as is generally the case under U.S. income tax 
conventions, provisions such as Code sections 901(c), 904, 905, 907, 908, and 911 
apply for purposes of computing the allowable credit under paragraph I. In addition, 
the United States is not required to maintain the overall limitation currently provided 
by U.S. law. 

The term “income tax paid or accrued” is defined in paragraph 7 of Article XXIV to 
include certain specified taxes which are paid or accrued. The Convention only pro- 
vides a credit for amounts paid or accrued. The determination of whether an amount is 
paid or accrued is made under the Code. Paragraph | provides a credit for these speci- 
fied taxes whether or not they qualify as creditable under Code section 901 or 903. A 
taxpayer who claims credit under the Convention for Canadian taxes made creditable 
solely by paragraph 1 is not, as a result of the Protocol, subject to a per-country limita- 
tion with respect to Canadian taxes, Thus, credit for such Canadian taxes would be 
computed under the overall limitation currently provided by U.S. law. (However, see 
the discussion below of the source rules of paragraphs 3 and 9 for a restriction on the 
use of third country taxes to offset the U.S. tax imposed on resourced income). 

A taxpayer claiming credits for Canadian taxes under the Convention must apply the 
source rules of the Convention, and must apply those source rules in their entirety. 
Similarly, a taxpayer claiming credit for Canadian taxes which are creditable under the 
Code and who wishes to use the source rules of the Convention in computing that 
credit must apply the source rules of the Convention in their entirety. 

History: Para. | amended by 1983 Protocol, article XI, para. 1. 

Definitions: “Canada” — Art. IlI:1(a), ITCIA 5; “company” — Art. II:1(f); “divi- 
dend” — ITCIA 3, ITA 248(1); “income tax paid or accrued” — Art. XXIV:7; “resi- 
dent” —ITCIA 3, ITA 250; “United States” — Art. II:1(b); “United States tax” — 
Art. If: 1(d). 


2. In the case of Canada, subject to the provisions of paragraphs 4, 5 
and 6, double taxation shall be avoided as follows: 


(a) subject to the provisions of the law of Canada regarding the 
deduction from tax payable in Canada of tax paid in a territory 
outside Canada and to any subsequent modification of those pro- 
visions (which shall not affect the general principle hereof) 


(1) income tax paid or accrued to the United States on profits, 
income or gains arising in the United States, and 


(ii) in the case of an individual, any social security taxes paid 
to the United States (other than taxes relating to unemploy- 
ment insurance benefits) by the individual on such profits, 
income or gains 


shall be deducted from any Canadian tax payable in respect of 
such profits, income or gains; 


(b) subject to the existing provisions of the law of Canada re- 
garding the taxation of income from a foreign affiliate and to 
any subsequent modification of those provisions — which shall 
not affect the general principle hereof — for the purpose of 
computing Canadian tax, a company which is a resident of Can- 
ada shall be allowed to deduct in computing its taxable income 
any dividend received by it out of the exempt surplus of a for- 
eign affiliate which is a resident of the United States; and 


(c) notwithstanding the provisions of subparagraph (a), where 
Canada imposes a tax on gains from the alienation of property 
that, but for the provisions of paragraph 5 of Article XIII 
(Gains), would not be taxable in Canada, income tax paid or ac- 
crued to the United States on such gains shall be deducted from 
any Canadian tax payable in respect of such gains. 
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Technical Explanation [1995 Protocol]: 


Article 12 of the Protocol amends Article XXIV (Elimination of Double Taxation) of 
the Convention. Paragraph | of Article 12 amends the rules for Canadian double taxa- 
tion relief in subparagraphs (a) and (b) of paragraph 2 of Article XXIV. The amend- 
ment to subparagraph (a) obligates Canada to give a foreign tax credit for U.S. social 
security taxes paid by individuals. The amendment to subparagraph (b) of paragraph 2 
does not alter the substantive effect of the rule, but conforms the language to current 
Canadian law. Under the provision as amended, Canada generally continues to allow 
an exemption to a Canadian corporation for direct dividends paid from the exempt sur- 
plus of a U.S. affiliate. 


History: Subparas. 2(a) and (b) amended by 1995 Protocol, article 12(1), generally 
effective for taxation years beginning on or after January 1, 1996 (see Art. 21(2) under 
“Application of the 1995 Protocol” above). Subparas. (a) and (b) formerly read: 


(a) subject to the provisions of the law of Canada regarding the deduction from 
tax payable in Canada of tax paid in a territory outside Canada and to any subse- 
quent modification of those provisions (which shall not affect the general princi- 
ple hereof), and unless a greater deduction or relief is provided under the law of 
Canada, income tax paid or accrued to the United States on profits, income or 
gains arising in the United States shall be deducted from any Canadian tax paya- 
ble in respect of such profits, income or gains; 


(b) subject to the provisions of the law of Canada regarding the determination of 
the exempt surplus of a foreign affiliate and to any subsequent modification of 
those provisions (which shall not affect the general principle hereof), for the pur- 
poses of computing Canadian tax, a company which is a resident of Canada shall 
be allowed to deduct in computing its taxable income any dividend received by it 
out of the exempt surplus of a foreign affiliate which is a resident of the United 
States; and 


Para, 2 amended by 1983 Protocol, article XI, para. 2. 


Definitions: “Canada” — Art. Ill:1(a), ITCIA 5; “Canadian tax” — Art. IIf:1(c); 
“company” — Art. III:1(f); “dividend” — ITCIA 3, ITA 248(1); “exempt surplus” — 
ITCIA 3, ITA 113(1)(a); “foreign affiliate” — ITCIA 3, ITA 248(1); “income tax paid 
or accrued” — Art. XXIV:7; “individual”, “property”, “taxable income” — ITCIA 3, 
ITA 248(1); “United States” — Art. III:1(b). 


Interpretation Bulletins: IT-173R2: Capital gains derived in Canada by residents of 
the United States. 


3. For the purposes of this Article: 


(a) profits, income or gains (other than gains to which paragraph 
5 of Article XII (Gains) applies) of a resident of a Contracting 
State which may be taxed in the other Contracting State in ac- 
cordance with the Convention (without regard to paragraph 2 of 
Article XXIX (Miscellaneous Rules)) shall be deemed to arise in 
that other State; and 


(b) profits, income or gains of a resident of a Contracting State 
which may not be taxed in the other Contracting State in accor- 
dance with the Convention (without regard to paragraph 2 of Ar- 
ticle XXIX (Miscellaneous Rules)) or to which paragraph 5 of 
Article XIII (Gains) applies shall be deemed to arise in the first- 
mentioned State. 


Technical Explanation [1984]: 


Paragraph 3 provides source rules for purposes of applying Article XXIV. Profits, in- 
come or gains of a resident of a Contracting State, which may be taxed in the other 
Contracting State in accordance with the Conyention, for reasons other than the saving 
clause of paragraph 2 of Article XXIX (Miscellaneous Rules) (e.g., pensions and annu- 
ities taxable where arising pursuant to Article XVIII (Pensions and Annuities)), are 
deemed to arise in the latter State. This rule does not, however, apply to gains taxable 
under paragraph 5 of Article XIII (Gains) (i.e., gains taxed by a Contracting State de- 
rived from the alienation of property by a former resident of that State). Gains from 
such an alienation arise, pursuant to paragraph 3(b), in the State of which the alienator 
is a resident. Thus, if in accordance with paragraph 5 of Article XIII, Canada imposes 
tax on certain gains of a U.S. resident such gains are deemed, pursuant to paragraphs 2 
and 3(b) of Article XXIV, to arise in the United States for purposes of computing the 
deduction against Canadian tax for the U.S. tax on such gain. Under the Convention 
such gains arise in the United States for purposes of the United States foreign tax 
credit. Paragraph 3(b) also provides that profits, income, or gains arise in the Con- 
tracting State of which a person is a resident if they may not be taxed in the other 
Contracting State under the provisions of the Convention (e.g., alimony), other than the 
“saving clause” of paragraph 2 of Article XXIX. 


Definitions: “resident of a Contracting State” — Art. [V:1; “State” — Art. TIT:1(i). 


4. Where a United States citizen is a resident of Canada, the follow- 
ing rules shall apply: 
(a) Canada shall allow a deduction from the Canadian tax in re- 
spect of income tax paid or accrued to the United States in re- 
spect of profits, income or gains which arise (within the mean- 
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ing of paragraph 3) in the United States, except that such 
deduction need not exceed the amount of the tax that would be 
paid to the United States if the resident were not a United States 
citizen; and 


(b) for the purposes of computing the Uni‘ed States tax, the 

United States shall allow as a credit against United States tax the 

income tax paid or accrued to Canada after the deduction re- 

ferred to in subparagraph (a). The credit so allowed shall not 

reduce that portion of the United States tax that is deductible 

from Canadian tax in accordance with subparagraph (a). 
Definitions: “Canada” — Art. II:1(a), ITCIA 5; ‘Canadian tax” — Art. III:1(c): “in- 
come tax paid or accrued” — Art. XXIV:7; “resident” —ITCIA 3, ITA 250; “United 
States” — Art. III:1(b); “United States tax” — Art. If:1(d). 


5. Notwithstanding the provisions of paragraph 4, where a United 
States citizen is a resident of Canada, the following rules shall apply 
in respect of the items of income referred to in Article X (Divi- 
dends), XI (Interest) or XII (Royalties) that arise (within the mean- 
ing of paragraph 3) in the United States and that would be subject to 
United States tax if the resident of Canada were not a citizen of the 
United States, as long as the law in force in Canada allows a deduc- 
tion in computing income for the portion of any foreign tax paid in 
respect of such items which exceeds 15 per cent of the amount 
thereof: 


(a) the deduction so allowed in Canada shall not be reduced by 
any credit or deduction for income tax paid or accrued to Can- 
ada allowed in computing the United States tax on such items; 


(b) Canada shall allow a deduction from Canadian tax on such 
items in respect of income tax paid or accrued to the United 
States on such items, except that such deduction need not exceed 
the amount of the tax that would be paid on such items to the 
United States if the resident of Canada were not a United States 
citizen; and 


(c) for the purposes of computing the United States tax on such 
items, the United States shall allow as a credit against United 
States tax the income tax paid or accrued to Canada after the 
deduction referred to in subparagraph (b). The credit so allowed 
shall reduce only that portion of the United States tax on such 
items which exceeds the amount of tax that would be paid to the 
United States on such items if the resident of Canada were not a 
United States citizen. 


Technical Explanation [1995 Protocol]: 


Paragraphs 4 and 5 of Article XXIV of the Convention provide double taxation relief 
rules, for both the United States and Canada, with respect to U.S. source income de- 
rived by a U.S. citizen who is resident in Canada. These rules address the fact that a 
U.S. citizen resident in Canada remains subject to U.S. tax on his worldwide income at 
ordinary progressive rates, and may, therefore, be subject to U.S. tax at a higher rate 
than a resident of Canada who is not a U.S. citizen. In essence, these paragraphs limit 
the foreign tax credit that Canada is obliged to allow such a U.S. citizen to the amount 
of tax on his U.S. source income that the United States would be allowed to collect 
from a Canadian resident who is not a U.S. citizen. They also oblige the United States 
to allow the U.S. citizen a credit for any income tax paid to Canada on the remainder of 
his income. Paragraph 4 deals with items of income other than dividends, interest, and 
royalties and is not changed by the Protocol. Paragraph 5, which deals with dividends, 
interest, and royalties, is amended by paragraph 2 of Article 12 of the Protocol. 


The amendments to paragraph 5 of the Article make that paragraph applicable only to 
dividend, interest, and royalty income that would be subject to a positive rate of U.S. 
tax if paid to a Canadian resident who is not a U.S. citizen. This means that the rules of 
paragraph 4, not paragraph 5, will apply to items of interest and royalties, such as port- 
folio interest, that would be exempt from U.S. tax if paid to a non-U.S. citizen resident 
in Canada. Under paragraph 4, Canada will not allow a credit for the U.S. tax on such 
income, and the United States will credit the Canadian tax to the extent necessary to 
avoid double taxation. 


Paragraph 2 of Article 12 of the Protocol makes further technical amendments to para- 
graph 5 of Article XXIV of the Convention. The existing Technical Explanation of 
paragraphs 5 and 6 of Article XXIV of the Convention should be read as follows to 
reflect the amendments made by the Protocol: 
Paragraph 5 provides special rules for the elimination of double taxation in the case 
of dividends, interest, and royalties earned by a U.S. citizen resident in Canada. 
These rules apply notwithstanding the provisions of paragraph 4, but only as long 
as the law in Canada allows a deduction in computing income for the portion of 
any foreign tax paid in respect of dividends, interest, or royalties which exceeds 15 
percent of the amount of such items of income, and only with respect to those 


2113 


Art. XXIV 


items of income. The rules of paragraph 4 apply with respect to other items of 
income; moreover, if the law in force in Canada regarding the deduction for for- 
eign taxes is changed so as to no longer allow such a deduction, the provisions of 
paragraph 5 shall not apply and the U.S. foreign tax credit for Canadian taxes and 
the Canadian credit for U.S. taxes will be determined solely pursuant to the provi- 
sions of paragraph 4. 


The calculations under paragraph 5 are as follows. First, the deduction allowed in 
Canada in computing income shall be made with respect to U.S. tax on the divi- 
dends, interest, and royalties before any foreign tax credit by the United States with 
respect to income tax paid or accrued to Canada. Second, Canada shall allow a 
deduction from (credit against) Canadian tax for U.S. tax paid or accrued with 
respect to the dividends, interest, and royalties, but such credit need not exceed the 
amount of income tax that would be paid or accrued to the United States on such 
items of income if the individual were not a U.S. citizen after taking into account 
any relief available under the Convention. Third, for purposes of computing the 
U.S. tax on such dividends, interest, and royalties, the United States shall allow as 
a credit against the U.S. tax the income tax paid or accrued to Canada after the 
credit against Canadian tax for income tax paid or accrued to the United States. 
The United States is in no event obliged to give a credit for Canadian income tax 
which will reduce the U.S. tax below the amount of income tax that would be paid 
or accrued to the United States on the amount of the dividends, interest, and royal- 
ties if the individual were not a U.S. citizen after taking into account any relief 
available under the Convention. 


The rules of paragraph 5 are illustrated by the following examples. 
Example B 


A US. citizen who is a resident of Canada has $100 of dividend income arising in 
the United States. The tentative U.S. tax before foreign tax credit is $40. 


Canada, under its law, allows a deduction for the U.S. tax in excess of 15 percent 
or. in this case, a deduction of $25 ($40 - $15). The Canadian taxable income is 
$75 and the Canadian tax on that amount is $35. 


Canada gives a credit of $15 (the maximum credit allowed is 15 percent of the 
gross dividend taken into Canadian income) and collects a net tax of $20. 


The United States allows a credit for the net Canadian tax against its tax in excess 
of 15 percent. Thus, the maximum credit is $25 ($40 - $15). But since the net 
Canadian tax paid was $20, the usable credit is $20. 


To be able to use a credit of $20 requires Canadian source taxable income of $50 
(50% of the U.S. tentative tax of $40). Under paragraph 6, $50 of the U.S. dividend 
is resourced to be of Canadian source. The credit of $20 may then be offset against 
the U.S. tax of $40, leaving a net U.S. tax of $20. 


The combined tax paid to both countries is $40, $20 to Canada and $20 to the 
United States. 


Example C 


A US. citizen who is a resident of Canada receives $200 of income with respect to 
personal services performed within Canada and $100 of dividend income arising 
within the United States. Taxable income for U.S. purposes, taking into account 
the rules of Code section 911, is $220. U.S. tax (before foreign tax credits) is $92. 
The $100 of dividend income is deemed to bear U.S. tax (before foreign tax cred- 
its) of $41.82 ($100/$200 x $92). Under Canadian law, a deduction of $26.82 (the 
excess of $41.82 over 15 percent of the $100 dividend income) is allowed in com- 
puting income. The Canadian tax on $273.18 of income ($300 less the $26.82 de- 
duction) is $130. Canada then gives a credit against the $130 for $15 (the U.S. tax 
paid or accrued with respect to the dividend, $41.82 but limited to 15 percent of the 
gross amount of such income, or $15), leaving a final Canadian tax of $115. Of the 
$115, $30.80 is attributable to the dividend: 


$73.18 ($100 dividend less $26.82 deduction) 
$273.18 ($300 income less $26.82 deduction) 


Se Bl lis) 


Of this amount, $26.82 is creditable against U.S. tax pursuant to paragraph 5. (Al- 
though the U.S. allows a credit for the Canadian tax imposed on the dividend, 
$30.80, the credit may not reduce the U.S. tax below 15 percent of the amount of 
the dividend. Thus, the maximum allowable credit is the excess of $41.82, the U.S. 
tax imposed on the dividend income, over $15, which is 15 percent of the $100 
dividend). The remaining $3.98 (the Canadian tax of $30.80 less the credit allowed 
of $26.82) is a foreign tax credit carryover for U.S. purposes, subject to the limita- 
tions of paragraph 5. (An additional $50.18 of Canadian tax with respect to Cana- 
dian source services income is creditable against U.S. tax pursuant to paragraphs 3 
and 4(b). The $50.18 is computed as follows: tentative U.S. tax (before foreign tax 
credits) is $92; the U.S. tax on Canadian source services income is $50.18 ($92 
less the U.S. tax on the dividend income of $41.82); the limitation on the services 
income is: 


$120 (taxable income from services) 


x $92 

$220 (total taxable income) 
or $50.18. The credit for Canadian tax paid on the services income is therefore 
$50.18: the remainder of the Canadian tax on the services income, or $34.02, is a 
foreign tax credit carryover for U.S. purposes, subject to the limitations of para- 
graph 5.) 


Canada—U.S. Tax Convention 


Paragraph 6 is necessary to implement the objectives of paragraphs 4(b) and 5(c). 
Paragraph 6 provides that where a U.S. citizen is a resident of Canada, items of 
income referred to in paragraph 4 or 5 are deemed for the purposes of Article 
XXIV to arise in Canada to the extent necessary to avoid double taxation of in- 
come by Canada and the United States consistent with the objectives of paragraphs 
4(b) and 5(c). Paragraph 6 can override the source rules of paragraph 3 to permit a 
limited resourcing of income. The principles of paragraph 3 have effect, pursuant 
to paragraph 3(b) of Article XXX (Entry Into Force) of the Convention, for taxable 
years beginning on or after January 1, 1976. See the discussion of Article XXX 
below. 


The application of paragraph 6 is illustrated by the following example. 


Example D 


The facts are the same as in Example C. The United States has undertaken, pursu- 
ant to paragraph 5(c) and paragraph 6, to credit $26.82 of Canadian taxes on divi- 
dend income that has a U.S. source under both paragraph 3 and the Internal Reve- 
nue Code. (As illustrated in Example C, the credit, however, only reduces the Us. 
tax on the dividend income which exceeds the amount of income tax that would be 
paid or accrued to the United States on such income if the individual were not a 
U.S. citizen after taking into account any relief available under the Convention. 
Pursuant to paragraph 6, for purposes of determining the U.S. foreign tax credit 
limitation under the Convention with respect to Canadian taxes, 


A 
$64.13 ais x $92 = $26.82; A = $64.13) 


of taxable income with respect to the dividends is deemed to arise in Canada. 


History: Para. 5 amended by 1995 Protocol, article 12(2), generally effective for taxa- 
tion years beginning on or after January 1, 1996 (see Art. 21(2) under “Application of 
the 1995 Protocol” above). Para. 5 formerly read: 


5, Notwithstanding the provisions of paragraph 4, where a United States citizen 
is a resident of Canada, the following rules shall apply in respect of the items of 
income referred to in Article X (Dividends), XI (Interest) or XII (Royalties) 
which arise (within the meaning of paragraph 3) in the United States, as long as 
the law in force in Canada allows a deduction in computing income for the por- 
tion of any foreign tax paid in respect of such items which exceeds 15 per cent of 
the amount thereof: 


(a) the deduction so allowed in Canada shall not be reduced by any credit or 


deduction for income tax paid or accrued to Canada allowed in computing 
the United States tax on such items; 


(b) Canada shall allow a deduction from the Canadian tax in respect of the 
income tax paid or accrued to the United States on such items, except that 
such deduction need not exceed 15 per cent of the gross amount of such 
items that has been included in computing the income of the citizen for Ca- 
nadian tax purposes; and 
(c) for the purposes of computing the United States tax on such items, the 
United States shall allow as a credit against United States tax the income tax 
paid or accrued to Canada after the deduction referred to in subparagraph 
(b). The credit so allowed shall reduce only that portion of the United States 
tax on such items which exceeds 15 per cent of the amount thereof included 
in computing United States taxable income. 

Definitions: “Canada” — Art. IlI:1(a), ITCIA 5; “Canadian tax”. — Art. UI:1(c); “in- 

come tax paid or accrued” — Art. XXIV:7; “resident” — ITCIA 3, ITA 250; “United 

States” — Art. III:1(b); “United States tax” — Art. IfT:1(d). 


6. Where a United States citizen is a resident of Canada, items of 
income referred to in paragraph 4 or 5 shall, notwithstanding the 
provisions of paragraph 3, be deemed to arise in Canada to the ex- 
tent necessary to avoid the double taxation of such income under 
paragraph 4(b) or paragraph S(c). 


Definitions: “Canada” — Art. IlI:1(a), ITCIA 5; “resident? —ITCIA 3, ITA 250; 
“United States” — Art. ILI:1(b). 


Be For the purposes of this Article, any reference to “income tax 
paid or accrued” to a Contracting State shall include Canadian tax 
and United States tax, as the case may be, and taxes of general ap- 
plication which are paid or accrued to a political subdivision or lo- 
cal authority of that State, which are not imposed by that political 
subdivision or local authority in a manner inconsistent with the pro- 
visions of the Convention and which are substantially similar to the 
Canadian tax or United States tax, as the case may be. 


Technical Explanation [1995 Protocol]: 


Paragraph 3 of Article 12 of the Protocol makes a technical amendment to paragraph 7 
of Article XXIV. It conforms the reference to U.S. and Canadian taxes to the amended 
definitions of “United States tax” and “Canadian tax” in subparagraphs (c) and (d) of 
paragraph 1 of Article IIf (General Definitions). No substantive change in the effect of 
the paragraph is intended. rf 
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History: Para. 7 amended by 1995 Protocol, article 12(3), generally effective for taxa- 
tion years beginning on or after January 1, 1996 (see Art. 21(2) under “Application of 
the 1995 Protocol” above). Para. 7 formerly read: 


7. For the purposes of this Article, any reference to “income tax paid or accrued” 
to a Contracting State shall include Canadian tax and United States tax, as the 
case may be, and taxes of general application which are paid or accrued to a 
political subdivision or local authority of that State, which are not imposed by 
that political subdivision or local authority in a manner inconsistent with the pro- 
visions of the Convention and which are substantially similar to the taxes of that 
State referred to in paragraphs 2 and 3(a) of Article Il (Taxes Covered). 


Definitions: “Canadian tax” — Art. III: 1(c); “State” — Art. Ill:1(i); “United States 
tax’? — Art. III:1(d). 


8. Where a resident of a Contracting State owns capital which, in 
accordance with the provisions of the Convention, may be taxed in 
the other Contracting State, the first-mentioned State shall allow as 
a deduction from the tax on the capital of that resident an amount 
equal to the capital tax paid in that other State. The deduction shall 
not, however, exceed that part of the capital tax, as computed before 
the deduction is given, which is attributable to the capital which 
may be taxed in that other State. 


Definitions: “resident” —ITCIA 3, ITA 250; “resident of a Contracting State” — 
Art. [V:1; “State” — Art. III:1(i). 


9. The provisions of this Article relating to the source of profits, 
income or gains shall not apply for the purpose of determining a 
credit against United States tax for any foreign taxes other than in- 
come taxes paid or accrued to Canada. 


History: Para. 9 added by 1983 Protocol, article XI, para. 3. 


Definitions: “Canada” — Art. III:1(a), ITCIA 5; “income tax paid or accrued” — Art. 
XXIV:7; “United States’ — Art. TI:1(b). 


10. Where in accordance with any provision of the Convention in- 
come derived or capital owned by a resident of a Contracting State 
is exempt from tax in that State, such State may nevertheless, in 
calculating the amount of tax on other income or capital, take into 
account the exempted income or capital. 


Technical Explanation [1995 Protocol]: 


Paragraph 4 of Article 12 of the Protocol adds a new paragraph 10 to Article XXIV of 
the Convention. This paragraph provides for the application of the rule of “exemption 
with progression” by a Contracting State in cases where an item of income of a resident 
of that State is exempt from tax in that State by virtue of a provision of the Convention. 
For example, where under Canadian law a tax benefit, such as the goods and services 
tax credit, to a Canadian resident individual is reduced as the income of that individual, 
or the individual’s spouse or other dependent, increases, and any of these persons re- 
ceives U.S. social security benefits that are exempt from tax in Canada under the Con- 
vention, Canada may, nevertheless, take the U.S. social security benefits into account 
in determining whether, and to what extent, the benefit should be reduced. 


New Article XXIX B (Taxes Imposed by Reason of Death), added by Article 19 of the 
Protocol, also provides relief from double taxation in certain circumstances in connec- 
tion with Canadian income tax imposed by reason of death and U.S. estate taxes. How- 
ever, subparagraph 7(c) of Article XXIX B generally denies relief from U.S. estate tax 
under that Article to the extent that a credit or deduction has been claimed for the same 
amount in determining any other tax imposed by the United States. This restriction 
would operate to deny relief, for example, to the extent that relief from U.S. income tax 
is claimed under Article XXIV in respect of the same amount of Canadian tax.-There 
is, however, no requirement that relief from U.S. tax be claimed first (or exclusively) 
under Article XXIV. Paragraph 6 of Article XXIX B also prevents the claiming of 
double relief from Canadian income taxation under both that Article and Article XXIV, 
by providing that the credit provided by Article XXIX B applies only after the applica- 
tion of the credit provided by Article XXIV, 


Technical Explanation [1984]: 


Paragraph 9 provides clarification that the source rules of this Article shall not be used 
to determine the credit available against U.S. tax for foreign taxes other than income 
taxes paid or accrued to Canada (i.e., taxes of third countries). Thus, creditable third 
country taxes may not offset the U.S. tax on income treated as arising in Canada under 
the source rules of the Convention. A person claiming credit for income taxes of a third 
country may not rely upon the rules of paragraphs 3 and 6 for purposes of treating 
income that would otherwise have a U.S. source as having a foreign source. Thus, if the 
taxpayer elects to compute the foreign tax credit for any year using the special source 
rules set forth in paragraphs 3 and 6, paragraph 9 requires that a separate limitation be 
computed for taxes not covered by paragraph | without regard to the source rules of 
paragraphs 3 and 6, and the credit for such taxes may not exceed such limitation. The 
credit allowed under this separate limitation may not exceed the proportion of the Fed- 
eral income taxes imposed by the Code that the taxpayer's taxable income from foreign 
sources (under the Code) not included in taxable income arising in Canada (and not in 
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excess of total foreign source taxable income under the Code) bears to the taxpayer’s 
worldwide taxable income. In any case the credit for taxes covered by paragraph | and 
the credit for other foreign taxes is limited to the amount allowed under an overall 
limitation computed by aggregating taxable income arising in Canada and other foreign 
source taxable income. 


If creditable Canadian taxes exceed the proportion of U.S. tax that taxable income aris- 
ing in Canada bears to the entire taxable income, such taxes may qualify to be absorbed 
by any excess in the separate limitation computed with respect to other taxes. 


In a case where a taxpayer has different types of income subject to separate limitations 
under the Code (e.g., section 904(d)(1)(B) DISC dividends) the Convention rules just 
described apply in the context of each of the separate Code limitations. 


A taxpayer may, for any year, claim a credit pursuant to the rules of the Code. In such 
case, the taxpayer would be subject, to the limitations established in the Code, and 
would forego the rules of the Conyention that determine where taxable income arises. 
In addition, any Canadian taxes covered by paragraph | which are not creditable under 
the Code would not be credited. 


Thus, where a taxpayer elects to use the special source rules of this Article to compute 
the foreign tax credit for any year, the following computations must be made: 


Step (a): Compute a hypothetical foreign tax credit limitation for Canadian income 
and taxes using the source rules of the Conyention. 


Step I(b): Compute a hypothetical foreign tax credit limitation for third country income 
and taxes using the source rules of ‘the Code. 


Step 1(c): Compute an overall foreign tax credit limitation using the source rules of the 
Convention to the extent they resource Canadian source income as U.S. source income 
or U.S. source income as Canadian source income, and using the source rules of the 
Code with respect to any other income. 


Step 2: Allocate the amount of creditable Canadian taxes to the amount of the limita- 
tion computed under step 1(a), and allocate the amount of creditable third country taxes 
to the amount of the limitation computed under step 1(b). The amount of credit to be so 
allocated may not exceed the amount of the respective limitation. 


Step 3: (1) If the total credits allocated under step 2 exceed the amount of the limitation 
computed under step I(c), the amount of allowable credits must be reduced to that 
limitation (see Rev. Rul. 82-215, 1982-2 Cum. Bull. 153 for the method of such 
reduction). 


(2) If the total credits allocated under step 2 are less than the amount of the limitation 
computed under step 1(c), then (a) any amount of creditable Canadian taxes in excess 
of the amount of the step 1(a) limitation may be credited to the extent of the excess of 
the step l(c) limitation over the total step 2 allocation, and (b) any amount of third 
country taxes in excess of the amount of the step 1(b) limitation may not be credited. 


The following examples (in which the taxpayer’s U.S. tax rate is presumed to be 46%) 
illustrate the application of the source rules of Article XXIV: 


Example 1. 


(a) A U.S. corporate taxpayer has for the taxable year $100 of taxable income having a 
U.S. source under both the Convention and the Code; $100 of taxable income having a 
Canadian source under both the Convention and the Code; $50 of taxable income hay- 
ing a Canadian source under the Convention but a U.S. source under the Code (see, for 
example, paragraph 1 of Article VII (Business Profits) and paragraph 3(a) of Article 
XXIV); and $80 of taxable income having a foreign (non-Canadian) source under the 
Code. The taxpayer pays $75 of Canadian income taxes and $45 of third country in- 
come taxes. All the foreign source income of the taxpayer constitutes “other” income 
described in Code section 904(d)(1)(C). 


The source rules of the Convention are applied as follows to compute the taxpayer's 
foreign tax credit: 


Step I(a): 
(Canadian source taxable income under 
$150 Convention) x $151.80 
$330 (total taxable income) 
= $69 limit for Canadian taxes. 
Step 1(b): 
(third country source taxable income 
$80 under Code) x $151.80 
$330 (total taxable income) 
= $36.80 limit for third country taxes. 
Step I(c): 
(overall foreign taxable income under 
$230 source rules described above) x $151.80 
$330 (total taxable income) 


= $105.80 total limit. 
Step 2: The taxpayer may tentatively credit $69 of the $75 Canadian income taxes 
under the step 1(a) limitation, and $36.80 of the third country income taxes under the 
step 1(b) limitation. 


Step 3: Since the total amount of taxes credited under step 2 equals the taxpayer’s total 
limitation of $105.80 under step 1(c), no additional taxes may be credited. The tax- 
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payer has a $6 Canadian income tax carryover and an $8.20 third country income tax 
carryover for U.S. foreign tax credit purposes. 


(b) If the taxpayer had paid only $30 of third country taxes, he would credit that $30 in 
step 2. Since the total amount of credits allowed under step 2 ($99) is less than the 
taxpayer’s total limit of $105.80, and since the taxpayer has $6 of excess Canadian 
taxes not credited under step 2, he may also claim a credit for that $6 of Canadian 
income taxes, for a total credit of $105. 


(c) If the taxpayer had paid $45 of third country income taxes and $65 of Canadian 
income taxes, the computation would be as follows: 


Step 2: The taxpayer would credit the $65 of Canadian income taxes, and would also 
credit $36.80 of the $45 of third country income taxes. 


Step 3: Although the total amount of credits computed under step 2 ($101.80) is less 
than the taxpayer’s total limitation of $105.80, no additional credits can be claimed 
since the taxpayer has only excess third country income taxes. The excess third country 
income taxes are thus not permitted to offset U.S. tax on income that is Canadian 
source income under the Convention. The taxpayer would have $8.20 of third country 
income taxes as a carryover for U.S. foreign tax credit purposes. 


Example 2. 


A United States corporate taxpayer has for the taxable year $100 of taxable income 
having a Canadian source under the Convention but a U.S. source under the Code, 
$100 of taxable income having a U.S. source under both the Convention and the Code; 
$80 of taxable income having a foreign (non-Canadian) source under the Code; and 
$50 of loss allocated or apportioned to Canadian source income. The taxpayer pays $50 
of foreign (non-Canadian) income taxes, and $20 of Canadian income taxes. 


The source rules of the Convention are applied as follows to compute the taxpayer’s 
foreign tax credit: 


Step I(a): 
(Canadian source taxable income under 
$50 Convention) x $105.80 
$230 (total taxable income) 
= $23 limit for Canadian taxes. 
Step 1(b): 
(third country source taxable income 
$80 under Code) x $105.80 
$230 (total taxable income) 
= $36.80 limit for third country taxes. 
Step 1(c): 
$130 beeper ras a income under source x $105.80 
$230 (total taxable income) 


= $59.80 limit for Canadian taxes. 


Step 2: Since the taxpayer paid $20 of Canadian income taxes, he may credit that 
amount in full since the step 1(a) limit is $23. Since the step 1(b) limit is $36.80, the 
taxpayer may credit $36.80 of the $50 foreign income taxes paid. 


Step 3: Although the total taxes credited under step 2 ($56.80) is less than the tax- 
payer’s total limit of $59.80, no additional credits may be claimed since the only excess 
taxes are third country income taxes, and those may not be used to offset any excess 
limitation in step 3. The $13.20 of foreign taxes not allowed as a credit is available as a 
foreign tax credit carryover. 

Example 3. 


The facts are the same as in Example 2, except that foreign (non-Canadian) operations 
result in a loss of $30 rather than taxable income of $80, and no foreign (non-Cana- 
dian) income taxes are paid. The taxpayer’s credit is computed as follows: 


Step I(a): 


—— x $55.20 = limit for Canadian taxes. 

$120 
Step 1(b): Since there is no third country source taxable income under the Code, the 
limit for third country income taxes is zero. 


Step I(c): 


$20 P 
#00 x $55.20 = $9.20 total limit. 


Step 2: Since the taxpayer paid $20 of Canadian income tax, he may tentatively credit 
that amount in full since the step 1(a) limit is $23. 


Step 3: Since the total taxes credited under step 2 ($20) exceeds the taxpayer’s total 
limit of $9.20, the taxpayer must reduce the total amount claimed as a credit to $9.20. 
The remaining $10.80 of Canadian income taxes are available as a foreign tax credit 
carryover. 


Example 4. 


The facts are the same as in Example 2, except that the first $100 of taxable income 
mentioned in Example 2 has a Canadian source under both the Convention and the 
Code. 
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Step 1(a): 
$50 ee ‘ 
— x $105.80 = $23 limit for Canadian taxes. 
Step 1(b): 
$80 Si : . 
—— x $105.80 = $36.80 limit for third country income taxes. 
$230 
Step I(c): 


$130 
i x $105.80 = $59.80 total limit. 


Step 2: The taxpayer credits the $20 of Canadian income tax and $36.80 of third coun- 
try income tax. 


Step 3: As explained in Example 2, the taxpayer’s total credit is limited to $56.80. In 
this case, however, if the Canadian taxes covered by the Convention are creditable 
under the Code, the taxpayer could elect the Code limitation of $59.80 ($130/$230 x 
$105.80), which is more advantageous than the Convention limitation because that lim- 
itation does not permit third country income taxes to be credited against the U.S. tax on 
income arising in Canada under the Convention. 


Example 5. 


The facts are the same as in Example 2, except that the corporation pays $25 of Cana- 
dian income taxes and $12 of foreign (non-Canadian) income taxes. Under step 2, the 
taxpayer would credit $23 of the $25 of Canadian income taxes and the full $12 of 
third country income taxes. Since the total amount of income taxes credited under step 
2 is $35, which is less than the taxpayer’s total limit of $59.80, the taxpayer may credit 
an amount of Canadian income taxes up to the $24.80 excess. Here, the taxpayer may 
claim a credit for the additional $2 of Canadian income taxes not credited under step 2, 
and has a total credit of $37. 


Example 6. 


(a) A U.S. corporate taxpayer has for the taxable year $100 of taxable income having a 
Canadian source under the Convention and the Code; $50 of taxable income having a 
Canadian source under the Convention but a U.S. source under the Code; $80 of taxa- 
ble income having a foreign (non-Canadian) source under the Code; and $50 of loss 
allocated or apportioned to U.S. source income. The taxpayer pays $65 of Canadian 
income taxes, and $45 of third country income taxes. 


Step I(a): 
SISO ie — 
—— x $82.80 = $69 limit for Canadian income taxes. 
$230 
Step 1(b): 
$80 nee ; 
i x $82.80 = $36.80 limit for third country income taxes. 


Step I(c): 


$180 . 
—— x $82.80 = $82.80 total limit. 
$180 


Step 2: The taxpayer tentatively credits the $65 of Canadian income taxes against the 
$69 limit of step 1(a), and $36.80 of the $45 of third country income taxes against the 
$36.80 limit of step 1(b). 


Step 3: Since the total amount of credits tentatively allowed under step 2 ($101.80) 
exceeds the taxpayer’s total limit of $82.80 under step l(c), the taxpayer’s allowable 
credit is reduced to $82.80 under the method provided by Rev. Rul. 82-215. 


(b) If the taxpayer had paid only $40 of Canadian income taxes, the total credits tenta- 
tively allowed under step 2 is $76.80. Although that amount is less than the $82.80 
total limit under step 1(c), no additional taxes may be credited since the taxpayer only 
has excess third country income taxes. The $8.20 of excess third country income taxes 
would be allowed as a foreign tax credit carryover. 


The general rule for avoiding double taxation in Canada is provided in paragraph 2. 
Pursuant to paragraph 2(a) Canada undertakes to allow to a resident of Canada a credit 
against income taxes imposed under the Income Tax Act for the appropriate amount of 
income taxes paid or accrued to the United States. Paragraph 2(b) provides for the 
deduction by a Canadian company, in computing taxable income, of any dividend re- 
ceived out of the exempt surplus of a U.S. company which is an affiliate. The provi- 
sions of paragraphs 2(a) and (b) are subject to the provisions of the Income Tax Act as 
they may be amended from time to time without changing the general principle of para- 
graph 2. Paragraph 2(c) provides that where Canada imposes a tax on the alienation of 
property pursuant to the provisions of paragraph 5 of Article XIII (Gains), Canada will 
allow a credit for the income tax paid or accrued to the United States on such gain. 


The rules of paragraph | are modified in certain respects by rules in paragraphs 4 and 5 
for income derived by United States citizens who are residents of Canada. Paragraph 4 
provides two steps for the elimination of double taxation in such a case. First, para- 
graph 4(a) provides that Canada shall allow a deduction from (credit against) Canadian 
tax in respect of income tax paid or accrued to the United States in respect of profits, 
income, or gains which arise in the United States (within the meaning of paragraph 
3(a)); the deduction against Canadian tax need not, however, exceed the amount of 
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income tax that would be paid or accrued to the United States if the individual were not 
a U.S. citizen, after taking into account any relief available under the Convention. 


The second step, as provided in paragraph 4(b), is that the United States allows as a 
credit against United States tax, subject to the rules of paragraph 1, the income tax paid 
or accrued to Canada after the Canadian credit for U.S. tax provided by paragraph 4(a). 
The credit so allowed by the United States is not to reduce the portion of the United 
States tax that is creditable against Canadian tax in accordance with paragraph 4(a). 


The following example illustrates the application of paragraph 4. 


Example A 


+ AUS. citizen who is a resident of Canada earns $175 of income from the perform- 
ance of independent personal services, of which $100 is derived from services per- 
formed in Canada and $75 from services performed in the United States. That is 
his total world-wide income. 


+ If he were not a U'S. citizen, the United States could tax $75 of that amount under 
Article XIV (Independent Personal Services). By reason of paragraph 3(a), the $75 
that may be taxed by the United States under Article XIV is deemed to arise in the 
United States. Assume that the U.S. tax on the $75 would be $25 if the taxpayer 
were not a U.S. citizen. 


+ However, since the individual is a U.S. citizen, he is subject to U.S. tax on his 
worldwide income of $175. After excluding $75 under section 911, his taxable 
income is $100 and his U.S. tax is $40. 


+ Because he is a resident of Canada, he is also subject to Canadian tax on his world- 
wide income. Assume that Canada taxes the $175 at $75. 


* Canada will credit against its tax of $75 the U.S. tax at source of $25, leaving a net 
Canadian tax of $50. 


+ The United States will credit against its tax of $40 the Canadian tax net of credit, 
but without reducing its source basis tax of $25; thus, the allowable credit is $40 - 
$25 = $15. 


* To use a credit of $15 requires Canadian source taxable income of $37.50 
($37.50/$100 - $40 = 15). Without any special treaty rule, Canadian source taxable 
income would be only $25 ($100 less the section 911 exclusion of $75). Paragraph 
6 provides for resourcing an additional $12.50 of income to Canada, so that the 
credit of $15 can be fully used. 


Paragraph 5 provides special rules for the elimination of double taxation in the case of 
dividends, interest, and royalties earned by a U.S. citizen resident in Canada. These 
rules apply notwithstanding the provisions of paragraph 4, but only as long as the law 
in Canada allows a deduction in computing income for the portion of any foreign tax 
paid in respect of dividends, interest, or royalties which exceeds 15 percent of the 
amount of such items of income, and only with respect to those items of income. The 
rules of paragraph 4 apply with respect to other items of income; moreover, if the law 
in force in Canada regarding the deduction for foreign taxes changes, the provisions of 
paragraph 5 shall not apply and the U.S. foreign tax credit for Canadian taxes and the 
Canadian credit for U.S. taxes will be determined solely pursuant to the provisions of 
paragraph 4. 


The calculations under paragraph 5 are as follows. First, the deduction allowed in Can- 
ada in computing income shall be made with respect to U.S. tax on the dividends, 
interest, and royalties before any foreign tax credit by the United States with respect to 
income tax paid or accrued to Canada. Second, Canada shall allow a deduction from 
(credit against) Canadian tax for U.S. tax paid or accrued with respect to the dividends, 
interest, and royalties, but such credit need not exceed 15 percent of the gross amount 
of such items of income that have been included in computing income for Canadian tax 
purposes. (The credit may, however, exceed the amount of tax that the United States 
would be entitled to levy under the Convention upon a Canadian resident who is not a 
U.S. citizen.) Third, for purposes of computing the U.S. tax on such dividends, interest, 
and royalties, the United States shall allow as a credit against the U.S. tax the income 
tax paid or accrued to Canada after the 15 percent credit against Canadian tax for in- 
come tax paid or accrued to the United States. The United States is in no event obliged 
to give a credit for Canadian income tax which will reduce the U.S. tax below 15 per- 
cent of the amount of the dividends, interest, and royalties. 


The rules of paragraph 5 are illustrated by the following examples. 


Example B 


- A US. citizen who is a resident of Canada has $100 of royalty income arising in 
the United States. The tentative U.S. tax before foreign tax credit is $40. 


¢ Canada, under its law, allows a deduction for the U.S. tax in excess of 15 percent 
or, in this case, a deduction of $25 ($40 - $15). The Canadian taxable income is 
$75 and the Canadian tax on that amount is $35. 


* Canada gives a credit of $15 (the maximum credit allowed is 15 percent of the 
gross royalty taken into Canadian income) and collects a net tax of $20. 


* The United States allows a credit for the net Canadian tax against its tax in excess 
of 15 percent. Thus, the maximum credit is $25 ($40 - $15). But since the net 
Canadian tax paid was $20, the usable credit is $20. 

+ To be able to use a credit of $20 requires Canadian source taxable income of $50 
(50% of the U.S. tentative tax of $40). Under paragraph 6, $50 of the U.S. royalty 
is resourced to be of Canadian source. The credit of $20 may then be offset against 
the U.S. tax of $40, leaving a net U.S. tax of $20 
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* The combined tax paid to both countries is $40, $20 to Canada and $20 to the 
United States. 


Example C 


A USS. citizen who is a resident of Canada receives $200 of income with respect to 
personal services performed within Canada and $100 of royalty income arising within 
the United States. Taxable income for U.S. purposes, taking into account the rules of 
Code section 911, is $220. U.S. tax (before foreign tax credits) is $92. The $100 of 
royalty income is deemed to bear U.S. tax (before foreign tax credits) of $41.82 
($100/$220 x $92). Under Canadian law, a deduction of $26.82 (the excess of $41.82 
over 15 percent of the $100 royalty income) is allowed in computing income. The Ca- 
nadian tax on $273.18 of income ($300 less the $26.82 deduction) is $130. Canada then 
gives a credit against the $130 for $15 (the U.S. tax paid or accrued with respect to the 
royalty, $41.82, but limited to 15 percent of the gross amount of such income, or $15), 
leaving a final Canadian tax of $115. Of the $115, $30.80 is attributable to the royalty 


$73.18 ($100 royalty less $26.82 deduction) 
$273.18 ($300 income less $26.82 deduction) 


Of this amount, $26.82 is creditable against U.S. tax pursuant to paragraph 5. (Al- 
though the U.S. allows a credit for the Canadian tax imposed on the royalty, $30.80, 
the credit may not reduce the U.S. tax below 15 percent of the amount of the royalty. 
Thus, the maximum allowable credit is the excess of $41.82, the U.S. tax imposed on 
the royalty income, over $15, which is 15 percent of the $100 royalty). The remaining 
$3.98 (the Canadian tax of $30.80 less the credit allowed of $26.82) is a foreign tax 
credit carryover for U.S. purposes, subject to the limitations of paragraph 5. (An addi- 
tional $50.18 of Canadian tax with respect to Canadian source services income is cred- 
itable against U.S. tax pursuant to paragraphs 3 and 4(b). The $50.18 is computed as 
follows: tentative U.S. tax (before foreign tax credits) is $92; the U.S. tax on Canadian 
source services income is $50.18 ($92 less the U.S. tax on the royalty income of 
$41.82); the limitation on the services income is: 


x $115 


$120 (taxable income from services) $92 
SS BE Se Pee ee 

$220 (total taxable income) 
or $50.18. The credit for Canadian tax paid on the services income is therefore $50.18; 
the remainder of the Canadian tax on the services income, or $34.02, is a foreign tax 
credit carryover for U.S. purposes, subject to the limitations of paragraph 5). 


Paragraph 6 is necessary to implement the objectives of paragraphs 4(b) and 5(c). Para- 
graph 6 provides that where a U.S. citizen is a resident of Canada, items of income 
referred to in paragraph 4 or 5 are deemed for the purposes of Article XXIV to arise in 
Canada to the extent necessary to avoid double taxation of income by Canada and the 
United States consistent with the objectives of paragraphs 4(b) and 5(c). Paragraph 6 
can override the source rules of paragraph 3 to permit a limited resourcing of income. 
The principles of paragraph 6 have effect, pursuant to paragraph 3(b) of Article XXX 
(Entry Into Force), for taxable years beginning on or after January 1, 1976. See the 
discussion of Article XXX below. 


The application of paragraph 6 is illustrated by the following example. 
Example D 


The facts are the same as in Example C. The United States has undertaken, pursuant to 
paragraph S(c) and paragraph 6, to credit $26.82 of Canadian taxes on royalty income 
that has a U.S. source under both paragraph 3 and the /nternal Revenue Code. (As 
illustrated in Example C, the credit, however, only reduces the U.S. tax on the royalty 
income which exceeds 15 percent of the amount of such income included in computing 
U.S. taxable income.) Pursuant to paragraph 6, for purposes of determining the U.S. 
foreign tax credit limitation under the Convention with respect to Canadian taxes, 
$64.13 (A/$220 x $92 = $26.82; A = $64.13) of taxable income with respect to the 
royalties is deemed to arise in Canada. 


Paragraph 7 provides that any reference to “income tax paid or accrued” to Canada or 
the United States includes Canadian tax or United States tax, as the case may be. The 
terms “Canadian tax” and “United States tax” are defined in paragraphs 1(c) and 1(d) 
of Article III (General Definitions). References to income taxes paid or accrued also 
include taxes of general application paid or accrued to a political subdivision or local 
authority of Canada or the United States which are not imposed by such political subdi- 
vision or local authority in a manner inconsistent with the provisions of the Convention 
and which are substantially similar to taxes of Canada or the United States referred to 
in paragraphs 2 and 3(a) of Article Il (Taxes Covered). 


In order for a tax imposed by a political subdivision or local authority to fall within the 
scope of paragraph 7, such tax must apply to individuals, companies, or other persons 
generally, and not only to a particular class of individuals or companies or a particular 
type of business. The tax must also be substantially similar to the national taxes re- 
ferred to in paragraphs 2 and 3(a) of Article II. Finally, the political subdivision or local 
authority must apply its tax in a manner not inconsistent with the provisions of the 
Convention. For example, the political subdivision or local authority must not impose 
its tax on a resident of the other Contracting State earning business profits within the 
political subdivision or local authority but not having a permanent establishment there. 
It is understood that a Canadian provincial income tax that satisfied the conditions of 
paragraph 7 on September 26, 1980 also satisfied the conditions of that paragraph on 
June 14, 1983 —i.e., no significant changes have occurred in the taxes imposed by 
Canadian provinces. 

Paragraph 8 relates to the provisions of Article XXIII (Capital). It provides that where a 
resident of a Contracting State owns capital which, in accordance with the provisions 
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of Article XXIII, may be taxed in the other Contracting State, the State of residence 
shall allow as a deduction from (credit against) its tax on capital an amount equal to the 
capital tax paid in the other Contracting State. The deduction is not, however, to.exceed 
that part of the capital tax, computed before the deduction, which is attributable to 
capital which may be taxed in the other State. 


History: Para. 10 added by 1995 Protocol, article 12(4), generally effective for taxa- 
tion years beginning on or after January 1, 1996 (see Art. 21(2) under “Application of 
the 1995 Protocol” above). 


Definitions: “resident of a Contracting State’ — Art. [V:1; “State” — Art. III: 1(i). 
Article XXV — Non-Discrimination 


1. Citizens of a Contracting State, who are residents of the other 
Contracting State, shall not be subjected in that other State to any 
taxation or any requirement connected therewith which is other or 
more burdensome than the taxation and connected requirements to 
which citizens of that other State in the same circumstances are or 
may be subjected. 


Technical Explanation [1984]: 


Paragraphs | and 2 of Article XXV protect individual citizens of a Contracting State 
from discrimination by the other Contracting State in taxation matters, Paragraph 1| 
provides that a citizen of a Contracting State who is a resident of the other Contracting 
State may not be subjected in that other State to any taxation or requirement connected 
with taxation which is other or more burdensome than the taxation and connected re- 
quirements imposed on similarly situated citizens of the other State. 


Definitions: “resident” —ITCIA 3, ITA 250; “resident of a Contracting State” — 
Art. 1V:1; “State” — Art. II:1G). 


2. Citizens of a Contracting State, who are not residents of the other 
Contracting State, shall not be subjected in that other State to any 
taxation or any requirement connected therewith which is other or 
more burdensome than the taxation and connected requirements to 
which citizens of any third State in the same circumstances (includ- 
ing State of residence) are or may be subjected. 


Technical Explanation [1984]: 


Paragraph 2 assures protection in a case where a citizen of a Contracting State is not a 
resident of the other Contracting State. Such a citizen may not be subjected in the other 
State to any taxation or requirement connected to taxation which is other or more bur- 
densome than the taxation and connected requirements to which similarly situated citi- 
zens of any third State are subjected. The reference to citizens of a third State “in the 
same circumstances” includes consideration of the State of residence. Thus, pursuant to 
paragraph 2, the Canadian taxation with respect to a citizen of the United States resi- 
dent in, for example, the United Kingdom may not be more burdensome than the taxa- 
tion of a U.K. citizen resident in the United Kingdom. Any benefits available to the 
U.K. citizen by virtue of an income tax convention between the United Kingdom and 
Canada would be available to the U.S. citizen resident in the United Kingdom if he is 
otherwise in the same circumstances as the U.K. citizen. 


Definitions: “resident” —ITCIA 3, ITA 250; “resident of a Contracting State” — 
Art. IV:1; “State” — Art. III:1(i). 


3. In determining the taxable income or tax payable of an individual 
who is a resident of a Contracting State, there shall be allowed as a 
deduction in respect of any other person who is a resident of the 
other Contracting State and who is dependent on the individual for 
support the amount that would be so allowed if that other person 
were a resident of the first-mentioned State. 


Technical Explanation [1995 Protocol]: 


Article 13 of the Protocol amends Article XXV (Non-Discrimination) of the Conven- 
tion. Paragraph | of Article 13 amends paragraph 3 of Article XXV to conform the 
treaty language to a change in Canadian law. The paragraph is intended to allow the 
treatment of dependents under the income tax law of a Contracting State to apply with 
respect to dependents who are residents of the other Contracting State. As drafted in the 
present Convention, the rule deals specifically only with deductions; the amendments 
made by the Protocol clarify that it also applies to the credits now provided by Cana- 
dian law. 


Technical Explanation [1984]: 


Paragraph 3 assures that, in computing taxable income, an individual resident of a Con- 
tracting State will be entitled to the same deduction for dependents resident in the other 
Contracting State that would be allowed if the dependents were residents of the indivi- 
dual’s State of residence. The term “dependent” is defined in accordance with the rules 
set forth in paragraph 2 of Article Hl (General Definitions). For U.S. tax purposes, 
paragraph 3 does not expand the benefits currently available to a resident of the United 
States with a dependent resident in Canada. See Code section 152(b)(3). 
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History: Para. 3 amended by 1995 Protocol, article 13(1), generally effective for taxa- 
tion years beginning on or after January 1, 1996 (see Art. 21(2) under “Application of 
the 1995 Protocol” above). Para. 3 formerly read: 


3. In determining the taxable income of an individual who is a resident of a 
Contracting State there shall be allowed as a deduction in respect of any other 
person who is a resident of the other Contracting State and who is dependent on 
the individual for support the amount that would be so allowed if that other per- 
son were a resident of the first-mentioned State. 


Definitions: “individual” — ITCIA 3, ITA 248(1); “person” — Art. III: 1(e), ITCIA 3, 
Interpretation Act 35(1); “resident of a Contracting State” — Art. [V:1; “State” — Art, 
Ill:1(i); “taxable income” — ITCIA 3, ITA 248(1). 


4. Where a married individual who is a resident of Canada and not a 
citizen of the United States has income that is taxable in the United 
States pursuant to Article XV (Dependent Personal Services), the 
United States tax with respect to such income shall not exceed such 
proportion of the total United States tax that would be payable for 
the taxable year if both the individual and his spouse were United 
States citizens as the individual’s taxable income determined with- 
out regard to this paragraph bears to the amount that would be the 
total taxable income of the individual and his spouse. For the pur- 
poses of this paragraph, 


(a) the “total United States tax” shall be determined as if all the 
income of the individual and his spouse arose in the United 
States; and 


(b) a deficit of the spouse shall not be taken into account in de- 
termining taxable income. 
Technical Explanation [1984]: 


Paragraph 4 allows a resident of Canada (not a citizen of the United States) to file a 
joint return in cases where such person earns salary, wages, or other similar remunera- 
tion as an employee and such income is taxable in the United States under the Conven- 
tion. Paragraph 4 does not apply where the resident of Canada earns wages which are 
exempt in the United States under Article XV (Dependent Personal Services) or earns 
only income taxable by the United States under provisions of the Convention other than 
Article XV. 


The benefit provided by paragraph 4 is available regardless of the residence of the 
taxpayer’s spouse. It is limited, however, by a formula designed to ensure that the ben- 
efit is available solely with respect to persons whose U.S. source income is entirely, or 
almost entirely, wage income. The formula limits the United States tax with respect to 
wage income to that portion of the total U.S. tax that would be payable for the taxable 
year if both the individual and his spouse were United States citizens as the indivi- 
dual’s taxable income (determined without any of the benefits made available by para- 
graph 4, such as the standard deduction) bears to the total taxable income of the indivi- 
dual and his spouse. The term “total United States tax” used in the formula is total 
United States tax without regard to any foreign tax credits, as provided in subparagraph 
4(a). (Foreign income taxes may, however, be claimed as deductions in computing tax- 
able income, to the extent allowed by the Code.) In determining total taxable income of 
the individual and his spouse, the benefits made available by paragraph 4 are taken into 
account, but a deficit of the spouse is not. 


The following example illustrates the application of paragraph 4. 


A, a Canadian citizen and resident, is married to B who is also a Canadian citizen 
and resident. A earns $12,000 of wages taxable in the U.S. under Article XV (De- 
pendent Personal Services) and $2,000 of wages taxable only in Canada. B earns 
$1,000 of U.S. source dividend income, taxed by the United States at 15 percent 
pursuant to Article X (Dividends). B also earns $2,000 of wages taxable only in 
Canada. A’s taxable income for U.S. purposes, determined without regard to para- 
graph 4, is $11,700 ($12,000. - $2,000 (Code sections 151(b) and 873(b)(3)) + 
$1,700 (Code section 63)). The U.S. tax (Code section 1(d)) with respect to such 
income is $2,084.50. The total U.S. tax payable by A and B if both were U.S. 
citizens and all their income arose in the United States would be $2,013 under 
Code section l(a) on taxable income of $14,800 ($17,000 - $200 (Code- section 
116) - $2,000 (Code section 151)). Pursuant to paragraph 4, the U.S. tax imposed 
on A’s wages from U.S. sources is limited to $1,591.36 ($11,700/$14,800 x 


$2,013). B’s U.S. tax liability with respect to the U.S. source dividends remains 
$150. 


The provisions of paragraph 4 may be elected on a year-by-year basis. They are purely 
computational and do not make either or both spouses residents of the United States for 
the purpose of other U.S. income tax conventions. The rules relating to the election 
provided by U.S. law under Code section 6013(g) (see section 1.6013-6 of the Trea- 
sury Regulations) do not apply to the election described in this paragraph. 


Definitions: “Canada” — Art. II:1(a), ITCIA 5; “individual” —ITCIA 3, ITA 
248(1); “resident” — ITCIA 3, ITA 250; “taxable income” — ITCIA 3, ITA 248(1); 
“United States” — Art. Iil:1(b); “United States tax’? — Art. IIT:1(d). 


5. Any company which is a resident of a Contracting State, the capi- 
tal of which is wholly or partly owned or controlled, directly or in- 
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directly, by one or more residents of the other Contracting State, 
shall not be subjected in the first-mentioned State to any taxation or 
any requirement connected therewith which is other or more bur- 
densome than the taxation and connected requirements to which 
other similar companies, of the first-mentioned State, the capital of 
which is wholly or partly owned or controlled, directly or indirectly, 
by one or more residents of a third State, are or may be subjected. 


Technical Explanation [1984]: 


Paragraph 5 protects against discrimination in a case where the capital of a company 
which is a resident of one Contracting State is wholly or partly owned or controlled, 
directly or indirectly, by one or more residents of the other Contracting State. Such a 
company shall not be subjected in the State of which it is a resident to any taxation or 
requirement connected therewith which is other or more burdensome than the taxation 
and connected requirements to which are subjected other similar companies which are 
residents of that State but whose capital is wholly or partly owned or controlled, di- 
rectly or indirectly, by one or more residents of a third State, 


Definitions: “company” — Art. IlI:1(f); “resident of a Contracting State” — Art. 
IV:1; ‘State’? — Art. III:1(i). 


6. Notwithstanding the provisions of Article XXIV (Elimination of 
Double Taxation), the taxation on a permanent establishment which 
a resident of a Contracting State has in the other Contracting State 
shall not be less favourably levied in the other State than the taxa- 
tion levied on residents of the other State carrying on the same ac- 
tivities. This paragraph shall not be construed as obliging a Con- 
tracting State: 


(a) to grant to a resident of the other Contracting State any per- 
sonal allowances, reliefs and reductions for taxation purposes on 
account of civil status or family responsibilities which it grants 
to its own residents; or 


(b) to grant toa company which is a resident of the other Con- 
tracting State the same tax relief that it provides to a company 
which is a resident of the first-mentioned State with respect to 
dividends received by it from a company. 


Technical Explanation [1984]: 


Paragraph 6 protects against discrimination in the case of a permanent establishment 
which a resident of one Contracting State has in the other Contracting State, The taxa- 
tion of such a permanent establishment by the other Contracting State shall not be less 
favorable than the taxation of residents of that other State carrying on the same activi- 
ties. The paragraph specifically overrides the provisions of Article XXIV (Elimination 
of Double Taxation), thus ensuring that permanent establishments will be entitled to 
relief from double taxation on a basis comparable to the relief afforded to similarly 
situated residents. Paragraph 6 does not oblige a Contracting State to grant to a resident 
of the other Contracting State any personal allowances, reliefs, and reductions for taxa- 
tion purposes on account of civil status or family responsibilities which it grants to its 
own residents. In addition, paragraph 6 does not require a Contracting State to grant to 
a company which is a resident of the other Contracting State the same tax relief that it 
grants to companies which are resident in the first-mentioned State with respect to in- 
tercorporate dividends. This provision is merely clarifying in nature, since neither the 
United States nor Canada would interpret paragraph 6 to provide for granting the same 
relief in the absence of a specific denial thereof. The principles of paragraph 6 would 
apply with respect to a fixed base as well as a permanent establishment. Paragraph 6 
does not, however, override the provisions of Code section 906. 


History: Para. 6 amended by 1983 Protocol, article XII. 


Definitions: “company” — Art. II:1(f); “permanent establishment” — Art. V:1; 
“State” — Art’ HI:1@). 


7. Except where the provisions of paragraph 1 of Article IX (Re- 
lated Persons), paragraph 7 of Article XI (Interest) or paragraph 7 
of Article XII (Royalties) apply, interest, royalties and other dis- 
bursements paid by a resident of a Contracting State to a resident of 
the other Contracting State shall, for the purposes of determining 
the taxable profits of the first-mentioned resident, be deductible 
under the same conditions as if they had been paid to a resident of 
the first-mentioned State. Similarly, any debts of a resident of a 
Contracting State to a resident of the other Contracting State shall, 
for the purposes of determining the taxable capital of the first-men- 
tioned resident, be deductible under the same conditions as if they 
had been contracted to a resident of the first-mentioned State. 


Technical Explanation [1984]: 


the right of a resident of a Contracting State to claim deductions 


Paragraph 7 concerns 
ursements made to a resi- 


for purposes of computing taxable profits in the case of disb 
dent of the other Contracting State. Such disbursements shall be deductible under the 


Art. XXV 


same conditions as if they had been made to a resident of the first-mentioned State. 
Thus, this paragraph does not require Canada to permit a deduction to a Canadian trust 
for disbursements made to a non-resident beneficiary out of income derived from a 
business in Canada or Canadian real property; granting such a deduction would result 
in complete exemption by Canada of such income and would put Canadian trusts with 
non-resident beneficiaries in a better position than if they had resident beneficiaries. 
These provisions do not apply to amounts to which paragraph 1 of Article LX (Related 
Persons), paragraph 7 of Article XI (Interest), or paragraph 7 of Article XII (Royalties) 
apply. Paragraph 7 of Article XXV also provides that, for purposes of determining the 
taxable capital of a resident of a Contracting State, any debts of such person to a resi- 
dent of the other Contracting State shall be deductible under the same conditions as if 
they had been contracted to a resident of the first-mentioned State. This portion of 
paragraph 7 relates to Article XXIII (Capital). 


Definitions: “resident of a Contracting State” — Art. IV:1; “State’”— Art. II:1(4). 


8. The provisions of paragraph 7 shall not affect the operation of 
any provision of the taxation laws of a Contracting State: 


(a) relating to the deductibility of interest and which is in force 
on the date of signature of this Convention (including any subse- 
quent modification of such provisions that does not change the 
general nature thereof); or 


(b) adopted after such date by a Contracting State and which is 
designed to ensure that a person who is not a resident of that 
State does not enjoy, under the laws of that State, a tax treatment 
that is more favorable than that enjoyed by residents of that 
State. 


Technical Explanation [1984]: 


Paragraph 8 provides that, notwithstanding the provisions of paragraph 7, a Contracting 
State may enforce the provisions of its taxation laws relating to the deductibility of 
interest, in force on September 26, 1980, or-as modified subsequent to that date in a 
manner that does not change the general nature of the provisions in force on September 
26, 1980; or which are adopted after September 26, 1980, and are designed to ensure 
that non-residents do not enjoy a more favorable tax treatment under the taxation laws 
of that State than that enjoyed by residents. Thus Canada may continue to limit the 
deductions for interest paid to certain non-residents as provided in section 18(4) of Part 
I of the Income Tax Act. 


Related Provisions: ITA 18(4) — Thin capitalization rule. 


Definitions: “person” — Art. Ill:1(e), ITCIA 3, Interpretation Act 35(1); “tesi- 
dent” —ITGIA 3, ITA 250; “State” — Art. HI:1(i). 


9. Expenses incurred by a citizen or resident of a Contracting State 
with respect to any convention (including any seminar, meeting, 
congress or other function of a similar nature) held in the other 
Contracting State shall, for the purposes of taxation in the first- 
mentioned State, be’ deductible to the same extent that such ex- 
penses would be deductible if the convention were held in the first- 
mentioned State. 


Technical Explanation [1984]: 


Paragraph 9 provides that expenses incurred by citizens or residents of a Contracting 
State with respect to any convention, including any seminar, meeting, congress, or 
other function of similar nature, held in the other Contracting State, are deductible for 
purposes of taxation in the first-mentioned State to the same extent that such expenses 
would’ be deductible if the convention were held in that first-mentioned State. Thus, for 
U.S. income tax purposes an individual who is a citizen or resident of the United States 
and who attends a convention held in Canada may claim deductions for expenses in- 
curred in. connection. with such convention without regard to the provisions of Code 
section 274(h). Section 274(h) imposes special restrictions on the deductibility of ex- 
penses incurred in connection with foreign conventions. A claim for a deduction for 
such an expense remains subject, in all events, to the provisions of U.S. law with re- 
spect to the deductibility of convention expenses generally (e.g., Code sections 162 and 
212). Similarly, in the case of a citizen or resident of Canada attending a convention in 
the United States, paragraph 9 requires Canada to allow a deduction for expenses relat- 
ing to such convention as if the convention had taken place in Canada. 


Definitions: “resident of a Contracting State” — Art. IV:1; “State” — Art. IT: 1(i). 


Interpretation Bulletins: [T-131R2: Convention expenses. 


10. Notwithstanding the provisions of Article II (Taxes Covered), 
this Article shall apply to all taxes imposed by a Contracting State. 


Technical Explanation [1995 Protocol]: 


Paragraph 2 of Article 13 of the Protocol amends paragraph 10 of Article XXV of the 
Convention to broaden the scope of the non-discrimination protection provided by the 
Convention. As amended, Article XXV will apply to all taxes imposed by a Con- 
tracting State. Under the present Convention, non-discrimination protection is limited 
in the case of Canadian taxes to taxes imposed under the /ncome Tax Act. As amended 
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by the Protocol, non-discrimination protection will extend, for example, to the Cana- 
dian goods and services tax and other Canadian excise taxes. 


Technical Explanation [1984]: 


Paragraph 10 provides that, notwithstanding the provisions of Article II (Taxes Coy- 
ered), the provisions of Article XXV apply in the case of Canada to all taxes imposed 
under the Income Tax Act; and, in the case of the United States, to all taxes imposed 
under the Code. Article XXV does not apply to taxes imposed by political subdivisions 
or local authorities of Canada or the United States. 

Article XXV substantially broadens the protection against discrimination provided by 
the 1942 Convention, which contains only one provision dealing specifically with this 
subject. That provision, paragraph 11 of the Protocol to the 1942 Convention, states 
that citizens of one of the Contracting States residing within the other Contracting State 
are not to be subjected to the payment of more burdensome taxes than the citizens of 
the other State. 

The benefits of Article XXV may affect the tax liability of a U.S. citizen or resident 
with respect to the United States. See paragraphs 2 and 3 of Article XXIX (Miscellane- 
ous Rules). 

History: Para. 10 amended by 1995 Protocol, article 13(2), generally effective for tax- 
ation years beginning on or after January 1, 1996 (see Art. 21(2) under “Application of 
the 1995 Protocol” above). Para. 10 formerly read: 


10. Notwithstanding the provisions of Article II (Taxes Covered), this Article 
shall apply: 


(a) in the case of Canada, to all taxes imposed under the /ncome Tax Act; 
and 

(b) in the case of the United States, to all taxes imposed under the /nternal 
Revenue Code. 


Article XXVI — Mutual Agreement Procedure 


1. Where a person considers that the actions of one or both of the 
Contracting States result or will result for him in taxation not in 
accordance with the provisions of this Convention, he may, irre- 
spective of the remedies provided by the domestic law of those 
States, present his case in writing to the competent authority of the 
Contracting State of which he is a resident or, if he is a resident of 
neither Contracting State, of which he is a national. 


Technical Explanation [1984]: 


Paragraph | provides that where a person considers that the actions of one or both of 
the Contracting States will result in taxation not in accordance with the Convention, he 
may present his case in writing to the competent authority of the Contracting State of 
which he is a resident or, if he is a resident of neither Contracting State, of which he is 
a national. Thus, a resident of Canada must present to the Minister of National Revenue 
(or his authorized representative) any claim that such resident is being subjected to 
taxation contrary to the Convention. A person who requests assistance from the compe- 
tent authority may also avail himself of any remedies available under domestic laws. 


Definitions: “competent authority” — Art. III:1(g); “person” — Art. Ill:1(e), ITCIA 


3, Interpretation Act 35(1); “State” — Art. III:1(i); “writing” —ITCIA 3, Interpreta- 
tion Act 35(1). 


2. The competent authority of the Contracting State to which the 
case has been presented shall endeavor, if the objection appears to it 
to be justified and if it is not itself able to arrive at a satisfactory 
solution, to resolve the case by mutual agreement with the compe- 
tent authority of the other Contracting State, with a view to the 
avoidance of taxation which is not in accordance with the Conven- 
tion. Except where the provisions of Article IX (Related Persons) 
apply, any agreement reached shall be implemented notwithstand- 
ing any time or other procedural limitations in the domestic law of 
the Contracting States, provided that the competent authority of the 
other Contracting State has received notification that such a case 
exists within six years from the end of the taxable year to which the 
case relates. 


Technical Explanation [1984]: 


Paragraph 2 provides that the competent authority of the Contracting State to which the 
case is presented shall endeavor to resolve the case by mutual agreement with the com- 
petent authority of the other Contracting State, unless he believes that the objection is 
not justified or he is able to arrive at a satisfactory unilateral solution. Any agreement 
reached between the competent authorities of Canada and the United States shall be 
implemented notwithstanding any time or other procedural limitations in the domestic 
laws of the Contracting States, except where the special mutual agreement provisions 
of Article IX (Related Persons) apply, provided that the competent authority of the 
Contracting State asked to waive its domestic time or procedural limitations has re- 
ceived written notification that such a case exists within six years from the end of the 
taxable year in the first-mentioned State to which the case relates. The notification may 


Canada—U.S. Tax Convention 


be given by the competent authority of the first-mentioned State, the taxpayer who has 
requested the competent authority to take action, or a person related to the taxpayer. 
Unlike Article LX, Article XXVI does not require the competent authority of a Con- 
tracting State to grant unilateral relief to avoid double taxation in a case where timely 
notification is not given to the competent authority of the other Contracting State. Such 
unilateral relief may, however, be granted by the competent authority in its discretion 
pursuant to the provisions of Article XXVI and in order to achieve the purposes of the 
Convention. In a case where the provisions of Article IX apply, the provisions of 
paragraphs 3, 4, and 5 of that Article are controlling with respect to adjustments and 
corresponding adjustments of income, loss, or tax and the effect of the Convention 
upon time or procedural limitations of domestic law. Thus, if relief is not available 
under Article [IX because of fraud, the provisions of paragraph 2 or Article XXVI do 
not independently authorize such relief. 


Definitions: ‘competent authority” — Art. III:1(g). 


3. The competent authorities of the Contracting States shall en- 
deavor to resolve by mutual agreement any difficulties or doubts 
arising as to the interpretation or application of the Convention. In 
particular, the competent authorities of the Contracting States may 
agree: 


(a) to the same attribution of profits to a resident of a Con- 
tracting State and its permanent establishment situated in the 
other Contracting State; 


(b) to the same allocation of income, deductions, credits or al- 
lowances between persons; 


(c) to the same determination of the source, and the same char- 
acterization, of particular items of income; 


(d) to a common meaning of any term used in the Convention; 


(e) to the elimination of double taxation with respect to income 
distributed by an estate or trust; 


(f) to the elimination of double taxation with respect to a 
partnership; 


(g) to provide relief from double taxation resulting from the ap- 
plication of the estate tax imposed by the United States or the 
Canadian tax as a result of a distribution or disposition of pro- 
perty by a trust that is a qualified domestic trust within the 
meaning of section 2056A of the Internal Revenue Code, or is 
described in subsection 70(6) of the Income Tax Act or is treated 
as such under paragraph 5 of Article XXIX-B (Taxes Imposed 
by Reason of Death), in cases where no relief is otherwise avail- 
able; or 


(h) to increases in any dollar amounts referred to in the Conven- 
tion to reflect monetary or economic developments. 


They may also consult together for the elimination of double taxa- 
tion in cases not provided for in the Convention. 


Technical Explanation [1995 Protocol]: 


Article 14 of the Protocol makes two changes to Article XXVI (Mutual Agreement 
Procedure) of the Convention. First, it adds a new subparagraph 3(g) specifically au- 
thorizing the competent authorities to provide relief from double taxation in certain 
cases involving the distribution or disposition of property by a U.S. qualified domestic 
trust or a Canadian spousal trust, where relief is not otherwise available. 


Technical Explanation [1984]: 


Paragraph 3 provides that the competent authorities of the Contracting States shall en- 
deavor to resolve by mutual agreement any difficulties or doubts arising as to the inter- 
pretation or application of the Convention. In particular, the competent authorities may 
agree to the same attribution of profits to a resident of a Contracting State and its per- 
manent establishment in the other Contracting State; the same allocation of income, 
deductions, credits, or allowances between persons; the same determination of the 
source of income; the same characterization of particular items of income; a common 
meaning of any term used in the Convention; rules, guidelines, or procedures for the 
elimination of double taxation with respect to income distributed by an estate or trust, 
or with respect to a partnership; or to increase any dollar amounts referred to in the 
Convention to reflect monetary or economic developments. The competent authorities 
may also consult and reach agreements on rules, guidelines, or procedures for the elim- 
ination of double taxation in cases not provided for in the Convention. 


The list of subjects of potential mutual agreement in paragraph 3 is not exhaustive; it 
merely illustrates the principles set forth in the paragraph. As in the case of other U.S. 
tax conventions, agreement can be arrived at in the context of determining the tax lia- 
bility of a specific person or in establishing rules, guidelines, and procedures that will 
apply generally under the Convention to resolve issues for classes of taxpayers. It is 
contemplated that paragraph 3 could be utilized by the competent authorities, for exam- 
ple, to resolve conflicts between the domestic laws of Canada and the United States 
with respect to the allocation and apportionment of deductions. 
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Art. XX VI-A — Assistance in Collection 


Related Provisions: Art. II:2(b)(iv) — Application to U.S. estate taxes. 


History: Subpara. 3(g) renumbered as 3(h) and subpara. (g) added by 1995 Protocol, 
article 14(1), generally effective for taxation years beginning on or after January 1, 
1997 (see Art. 21(2) under “Application of the 1995 Protocol” above). 

Definitions: “Canadian tax” — Art. III:1(c); “competent authority” — Art. III:1(g); 
“estate” — ITCIA 3, ITA 248(1); “permanent establishment’ — Art. V:1; “person” — 
Art. HI:1(e), ITCIA 3, Interpretation Act 35(1); “property” —ITCIA 3, ITA 248(1); 
“qualified domestic trust” — Internal Revenue Code s. 2056A(a); “resident of a Con- 
tracting State” — Art. TV:1; “trust” —ITCIA 3, ITA 248(1); “United States’ — Art. 
IL: 1(b). 


1.T. Technical News: 34 (Canada-U.S. competent authority Memorandum of 
Understanding). 


4. Each of the Contracting States will endeavor to collect on behalf 
of the other Contracting State such amounts as may be necessary to 
ensure that relief granted by the Convention from taxation imposed 
by that other State does not enure to the benefit of persons not enti- 
tled thereto. However, nothing in this paragraph shall be construed 
as imposing on either of the Contracting States the obligation to 
carry out administrative measures of a different nature from those 
used in the collection of its own tax or which would be contrary to 
its public policy (ordre public). 

Technical Explanation [1984]: 

Paragraph 4 provides that each Contracting State will endeavor to collect on behalf of 
the other State such amounts as may be necessary to ensure that relief granted by the 
Convention from taxation imposed by the other State does not enure to the benefit of 
persons not entitled to such relief. Paragraph 4 does not oblige either Contracting State 
to carry out administrative measures of a different nature from those that would be used 


by Canada or the United States in the collection of its own tax or which would be 
contrary to its public policy. 


Definitions: “person” — Art. If:1(e), ITCIA 3, Interpretation Act 35(1); “State” — 
Art. If:1(i). 


5. The competent authorities of the Contracting States may commu- 
nicate with each other directly for the purpose of reaching an agree- 
ment in the sense of the preceding paragraphs. 


Technical Explanation [1984]: 


Paragraph 5 confirms that the competent authorities of Canada and the United States 
may communicate with each other directly for the purpose of reaching agreement in the 
sense of paragraphs | through 4. 


Definitions: “competent authority” — Art. III:1(g). 


6. If any difficulty or doubt arising as to the interpretation or appli- 
cation of the Convention cannot be resolved by the competent au- 
thorities pursuant to the preceding paragraphs of this Article, the 
case may, if both competent authorities and the taxpayer agree, be 
submitted for arbitration, provided that the taxpayer agrees in writ- 
ing to be bound by the decision of the arbitration board. The deci- 
sion of the arbitration board in a particular case shall be binding on 
both States with respect to that case. The procedures shall be estab- 
lished in an exchange of notes between the Contracting States. The 
provisions of this paragraph shall have effect after the Contracting 
States have so agreed through the exchange of notes. 


Technical Explanation [1995 Protocol]: 


Article 14 also adds a new paragraph 6 to Article XXVI (Mutual Agreement Proce- 
dure). Paragraph 6 provides for a voluntary arbitration procedure, to be implemented 
only upon the exchange of diplomatic notes between the United States and Canada. 
Similar provisions are found in the recent U.S. treaties with the Federal Republic of 
Germany, the Netherlands, and Mexico. Paragraph 6 provides that where the competent 
authorities have been unable, pursuant to the other provisions of Article XXVI, to re- 
solve a disagreement regarding the interpretation or application of the Convention, the 
disagreement may, with the consent of the taxpayer and both competent authorities, be 
submitted for arbitration, provided the taxpayer agrees in writing to be bound by the 
decision of the arbitration board. Nothing in the provision requires that any case be 
submitted for arbitration. However, if a case is submitted to an arbitration board, the 
board’s decision in that case will be binding on both Contracting States and on the 
taxpayer with respect to that case. 


The United States was reluctant to implement an arbitration procedure until there has 
been an opportunity to evaluate the process in practice under other agreements that 
allow for arbitration, particularly the U.S.-Germany Convention. It was agreed, there- 
fore, as specified in paragraph 6, that the provisions of the Convention calling for an 
arbitration procedure will not take effect until the two Contracting States have agreed 
through an exchange of diplomatic notes to do so. This is similar to the approach taken 
with the Netherlands and Mexico. Paragraph 6 also provides that the procedures to be 
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followed in applying arbitration will be agreed through an exchange of notes by the 
Contracting States. It is expected that such procedures will ensure that arbitration will 
not generally be available where matters of either State’s tax policy or domestic law are 
involved. 


Paragraph 2 of Article 20 of the Protocol provides that the appre priate authorities of the 
Contracting State will consult after three years following entry into force of the Proto- 
col to determine whether the diplomatic notes implementing the arbitration procedure 
should be exchanged. 


Related Provisions: ITA 115.1 — Competent authority agreements. 


History: Para. 6 added by 1995 Protocol, article 14(2), generally effective for taxation 
years beginning on or after January 1, 1996 (see article 21(2) reproduced under “Appli- 
cation of the Provisions of the Protocol” above). 


Definitions: “competent authority” — Art. III:1(g); “State” — Art. II[:1(i); “‘tax- 
payer” —ITCIA 3, ITA 248(1); “writing” —ITCIA 3, Interpretation Act 35(1). 


Information Circulars: 71-17R5: Guidance on competent authority assistance under 
Canada’s tax conventions. 


Article XXVI-A — Assistance in Collection 


1. The Contracting States undertake to lend assistance to each other 
in the collection of taxes referred to in paragraph 9, together with 
interest, costs, additions to such taxes and civil penalties, referred to 
in this Article as a “revenue claim”’’. 


Technical Explanation [1995 Protocol]: 


Article 15 of the Protocol adds to the Convention a new Article XXVI A (Assistance in 
Collection). Collection assistance provisions are included in several other U.S. income 
tax treaties, including the recent treaty with the Netherlands, and in many U.S. estate 
tax treaties. U.S. negotiators initially raised with Canada the possibility of including 
collection assistance provisions in the Protocol, because the Internal Revenue Service 
has claims pending against persons in Canada that would be subject to collection under 
these provisions. However, the ultimate decision of the U.S. and Canadian negotiators 
to add the collection assistance article was attributable to the confluence of several 
unusual factors. 


Of critical importance was the similarity between the laws of the United States and 
Canada. The Internal Revenue Service, the Justice Department, and other U.S. negotia- 
tors were reassured by the close similarity of the legal and procedural protections af- 
forded by the Contracting States to their citizens and residents and by the fact that these 
protections apply to the tax collection procedures used by each State. In addition, the 
U.S. negotiators were confident, given their extensive experience in working with their 
Canadian counterparts, that the agreed procedures could be administered appropriately, 
effectively, and efficiently. Finally, given the close cooperation already developed be- 
tween the United States and Canada in the exchange of tax information, the U.S. and 
Canadian negotiators concluded that the potential benefits to both countries of ob- 
taining such assistance would be immediate and substantial and would far outweigh 
any cost involved. 


Under paragraph 1 of Article XXVI A, each Contracting State agrees, subject to the 
exercise of its discretion and to the conditions explicitly provided later in the Article, to 
lend assistance and support to the other in the collection of revenue claims. The term 
“revenue claim” is defined in paragraph | to include all taxes referred to in paragraph 9 
of the Article, as well as interest, costs, additions to such taxes, and civil penalties. 
Paragraph 9 provides that, notwithstanding the provisions of Article Il (Taxes Covered) 
of the Convention, Article XXVI A shall apply to all categories of taxes collected by or 
on behalf of the Government of a Contracting State. 


2. An application for assistance in the collection of a revenue claim 
shall include a certification by the competent authority of the appli- 
cant State that, under the laws of that State, the revenue claim has 
been finally determined. For the purposes of this Article, a revenue 
claim is finally determined when the applicant State has the right 
under its internal law to collect the revenue claim and all adminis- 
trative and judicial rights of the taxpayer to restrain collection in the 
applicant State have lapsed or been exhausted. 


Technical Explanation [1995 Protocol]: 


Paragraph 2 of the Article requires the Contracting State applying for collection assis- 
tance (the “applicant State’? to certify that the revenue claim for which collection assis- 
tance is sought has been “finally determined.” A revenue claim has been finally deter- 
mined when the applicant State has the right under its internal law to collect the 
revenue claim and all administrative and judicial rights of the taxpayer to restrain col- 
lection in the applicant State have lapsed or been exhausted. 

Definitions: “competent authority” — Art. III:1(g); “revenue claim” — Art. XXVI- 
A:1; “State” — Art. Ifl:1(i); “taxpayer” —ITCIA 3, ITA 248(1). 


3. A revenue claim of the applicant State that has been finally deter- 
mined may be accepted for collection by the competent authority of 
the requested State and, subject to the provisions of paragraph 7, if 
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accepted shall be collected by the requested State as though such 
revenue claim were the requested State’s own revenue claim finally 
determined in accordance with the laws applicable to the collection 
of the requested State’s own taxes. 


Technical Explanation [1995 Protocol]: 


Paragraph 3 of the Article clarifies that the Contracting State from which assistance 
was requested (the “requested State’’) has discretion as to whether to accept a particular 
application for collection assistance. However, if the application for assistance is ac- 
cepted, paragraph 3 requires that the requested State grant assistance under its existing 
procedures as though the claim were the requested State’s own revenue claim finally 
determined under the laws of that State. This obligation under paragraph 3 is limited by 
paragraph 7 of the Article, which provides that, although generally treated as a revenue 
claim of the requested State, a claim for which collection assistance is granted shall not 
have any priority accorded to the revenue claims of the requested State. 


Definitions: “competent authority” — Art. III:1(g); “revenue claim’ — Art. XXVI- 
A:l; “State” — Art. IIT:1(i). 


4. Where an application for collection of a revenue claim in respect 
of a taxpayer is accepted 


(a) by the United States, the revenue claim shall be treated by 
the United States as an assessment under United States laws 
against the taxpayer as of the time the application is received; 
and 

(b) by Canada, the revenue claim shall be treated by Canada as 
an amount payable under the Income Tax Act, the collection of 
which is not subject to any restriction. 


Technical Explanation [1995 Protocol]: 


Paragraph 4 of Article XXVI A provides that, when the United States accepts a request 
for assistance in collection, the claim will be treated by the United States as an assess- 
ment as of the time the application was received. Similarly, when Canada accepts a 
request, a revenue claim shall be treated as an amount payable under the Income Tax 
Act, the collection of which is not subject to any restriction. 

Definitions: “assessment” — ITCIA 3, ITA 248(1); “Canada” — Art. Ill:1(a), ITCIA 
5; “revenue claim’ — Art. XXVI-A:1; “taxpayer” — ITCIA 3, ITA 248(1); “United 
States” — Art. III:1(b). 


5. Nothing in this Article shall be construed as creating or providing 
any rights of administrative or judicial review of the applicant 
State’s finally determined revenue claim by the requested State, 
based on any such rights that may be available under the laws of 
either Contracting State. If, at any time pending execution of a re- 
quest for assistance under this Article, the applicant State loses the 
right under its internal law to collect the revenue claim, the compe- 
tent authority of the applicant State shall promptly withdraw the re- 
quest for assistance in collection. 


Technical Explanation [1995 Protocol]: 


Paragraph 5 of the Article provides that nothing in Article XXVI A shall be construed 
as creating in the requested State any rights of administrative or judicial review of the 
applicant State’s finally determined revenue claim, Thus, when an application for col- 
lection assistance has been accepted, the substantive validity of the applicant State’s 
reyenue claim cannot be challenged in an action in the requested State. Paragraph 5 
furthers provides, however, that if the applicant State’s revenue claim ceases to be fi- 
nally determined, the applicant State is obligated to withdraw promptly any request that 
had been based on that claim. 


Definitions: “competent authority” — Art. III:1(g); “revenue claim” — Art. XXVI- 
Acl; “State” — Art. TIE:1(i).. 


6. Subject to this paragraph, amounts collected by the requested 
State pursuant to this Article shall be forwarded to the competent 
authority of the applicant State. Unless the competent authorities of 
the Contracting States otherwise agree, the ordinary costs incurred 
in providing collection assistance shall be borne by the requested 
State and any extraordinary costs so incurred shall be borne by the 
applicant State. 


Technical Explanation [1995 Protocol]: 


Paragraph 6 provides that, as a general rule, the requested State is to forward the entire 
amount collected to the competent authority of the applicant State. The ordinary costs 
incurred in providing collection assistance will normally be borne by the requested 
State and only extraordinary costs will be borne by the applicant State. The application 
of this paragraph, including rules specifying which collection costs are to be borne by 
each State and the time and manner of payment of the amounts collected, will be 
agreed upon by the competent authorities, as provided for in paragraph 11. 
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Definitions: “competent authority” — Art. Il:1(g); “State” — Art. IL:1(). 


7. A revenue claim of an applicant State accepted for collection 
shall not have in the requested State any priority accorded to the 
revenue claims of the requested State. 


Definitions: “revenue claim” — Art. XXVL-A:1; “State”? — Art. TT:1(i). 


8. No assistance shall be provided under this Article for a revenue 
claim in respect of a taxpayer to the extent that the taxpayer can 
demonstrate that 


(a) where the taxpayer is an individual, the revenue claim relates 
to a taxable period in which the taxpayer was a citizen of the 
requested State, and 


(b) where the taxpayer is an entity that is a company, estate or 
trust, the revenue claim relates to a taxable period in which the 
taxpayer derived its status as such an entity from the laws in 
force in the requested State. 


Technical Explanation [1995 Protocol]: 


Paragraph 8 provides that no assistance is to be given under this Article for a claim in 
respect of an individual taxpayer, to the extent that the taxpayer can demonstrate that 
he was a citizen of the requested State during the taxable period to which the revenue 
claim relates. Similarly, in the case of a company, estate, or trust, no assistance is to be 
given to the extent that the entity can demonstrate that it derived its status as such 
under the laws in force in the requested State during the taxable period to which the 
claim relates. 


Definitions: “company” — Art. III:1(f); “estate”, “individual” —ITCIA 3, ITA 


248(1); “revenue claim” — Art. XXVI-A:1; “State” — Art. IL:1(i); “taxpayer”, 
“trust” — ITCIA 3, ITA 248(1). 


9. Notwithstanding the provisions of Article II (Taxes Covered), the 
provisions of this Article shall apply to all categories of taxes col- 
lected by or on behalf of the Government of a Contracting State. 


10. Nothing in this Article shall be construed as: 


(a) limiting the assistance provided for in paragraph 4 of Article 
XX VI (Mutual Agreement Procedure); or 


(b) imposing on either Contracting State the obligation to carry 
out administrative measures of a different nature from those 
used in the collection of its own taxes or that would be contrary 
to its public policy (ordre public). 

Technical Explanation [1995 Protocol]: 


Subparagraph (a) of paragraph 10 clarifies that Article XXVI A supplements the provi- 
sions of paragraph 4 of Article XXVI (Mutual Agreement Procedure). The Mutual 
Agreement Procedure paragraph, which is more common in U.S. tax treaties, provides 
for collection assistance in cases in which a Contracting State seeks assistance in re- 
claiming treaty benefits that have been granted to a person that is not entitled to those 
benefits. Subparagraph (b) of paragraph 10 makes clear that nothing in Article XXVI A 
can require a Contracting State to carry out administrative measures of a different na- 
ture from those used in the collection of its own taxes, or that would be contrary to its 
public policy (ordre public). 


11. The competent authorities of the Contracting States shall agree 
upon the mode of application of this Article, including agreement to 


ensure comparable levels of assistance to each of the Contracting 
States. 


Technical Explanation [1995 Protocol]: 


Paragraph 11 requires the competent authorities to agree upon the mode of application 
of Article XXVI A, including agreement to ensure comparable levels of assistance to 
each of the Contracting States. 


Paragraph 3 of Article 21 of the Protocol allows collection assistance under Article 
XXVI A to be sought for revenue claims that have been finally determined at any time 
within the 10 years preceding the date on which the Protocol enters into force. 


Definitions: “competent authority” — Art. Ill: 1(g). 


History [Art. XXVI-A]: Art. XXVI-A added by 1995 Protocol, article 15, effective for 
revenue claims finally determined after November 9, 1985 (see Art. 21(3) under “Ap- 
plication of the 1995 Protocol” above). 


Selected Cases [Art. XXVI-A]: Sherman v. MNR, [2002] 3 C.T.C. 349 (FCTD) 
(Access to information denied where providing government did not want disclosure 


and relations between governments might be jeopardized; rev’d 2003 CarswellNat 
1156 (FCA)). 
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Art. XX VII — Exchange of Information 


Article XXVIl — Exchange of Information 


1. The competent authorities of the Contracting States shall ex- 
change such information as is relevant for carrying out the provi- 
sions of this Convention or of the domestic laws of the Contracting 
States concerning taxes to which the Convention applies insofar as 
the taxation thereunder is not contrary to the Convention. The ex- 
change of information is not restricted by Article I (Personal 
Scope). Any information received by a Contracting State shall be 
treated as secret in the same manner as information obtained under 
the taxation laws of that State and shall be disclosed only to persons 
or authorities (including courts and administrative bodies) involved 
in the assessment or collection of, the administration and enforce- 
ment in respect of, or the determination of appeals in relation to the 
taxes to which the Convention applies or, notwithstanding para- 
graph 4, in relation to taxes imposed by a political subdivision or 
local authority of a Contracting State that are substantially similar 
to the taxes covered by the Convention under Article II (Taxes Cov- 
ered). Such persons or authorities shall use the information only for 
such purposes. They may disclose the information in public court 
proceedings or in judicial decisions, The competent authorities may 
release to an arbitration board established pursuant to paragraph 6 
of Article XXVI (Mutual Agreement Procedure) such information 
as is necessary for carrying out the arbitration procedure; the mem- 
bers of the arbitration board shall be subject to the limitations on 
disclosure described in this Article, 


Technical Explanation [1995 Protocol]: 


Article 16 of the Protocol amends Article XXVII (Exchange of Information) of the 
Convention. Paragraph 1 of Article 16 amends paragraph | of Article XX VII. The first 
change is a wording change to make it clear that information must be exchanged if it 1s 
“relevant” for carrying out the provisions of the Convention or of the domestic laws of 
the Contracting States, even if it is not “necessary.” Neither the United States nor Can- 
ada views this as a substantive change. The second amendment merely conforms the 
language of the paragraph to the language of Article II (Taxes Covered), as amended, 
by referring to the taxes “to which the Convention applies” rather than to the taxes 
“covered by the Convention.” 


The Protocol further amends paragraph | to allow a Contracting State to provide infor- 
mation received from the other Contracting State to its states, provinces, or local au- 
thorities, if it relates to a tax imposed by that state, province, or local authority that is 
substantially similar to a national-level tax covered under Article II (Taxes Covered). 
However, this provision does not authorize a Contracting State to request information 
on behalf of a state, province, or local authority. The Protocol also amends paragraph | 
to authorize the competent authorities to release information to any arbitration panel 
that may be established under the provisions of new paragraph 6 of Article XX VI (Mu- 
tual Agreement Procedure), Any information provided to a state, province, or local au- 
thority or to an arbitration panel is subject to the same use and disclosure provisions as 
is information received by the national Governments and used for their purposes. 


Technical Explanation [1984]: 


Paragraph | authorizes the competent authorities to exchange the information neces- 
sary for carrying out the provisions of the Convention or the domestic laws of Canada 
and the United States concerning taxes covered by the Convention, insofar as the taxa- 
tion under those domestic laws is not contrary to the Convention. The authority to ex- 
change information granted by paragraph 1 is not restricted by Article I (Personal 
Scope), and thus need not relate solely to persons otherwise covered by the Conven- 
tion. It is contemplated that Article XX VII will be utilized by the competent authorities 
to exchange information upon request, routinely, and spontaneously. 


Any information received by a Contracting State pursuant to the Convention is to be 
treated as secret in the same manner as information obtained under the taxation laws of 
that State. Such information shall be disclosed only to persons or authorities, including 
courts and administrative bodies, involved in the assessment or collection of, the ad- 
ministration and enforcement in respect of, or the determination of appeals in relation 
to, the taxes covered by the Convention and the information may be used by such per- 
sons only for such purposes. (In accordance with paragraph 4, for the purposes of this 
Article the Convention applies to a broader range of taxes than those covered specifi- 
cally by Article If (Taxes Covered).) 


In specific cases a competent authority providing information may, pursuant to para- 
graph 3, impose such other conditions on the use of information as are necessary. Al- 
though the information received by persons described in paragraph | is to be treated as 
secret, it may be disclosed by such persons in public court proceedings or in judicial 
decisions. 


The provisions of paragraph | authorize the U.S. competent authority to continue to 
allow the General Accounting Office to examine tax return information received from 
Canada when GAO is engaged in a study of the administration of U.S. tax laws pursu- 
ant to a directive of Congress. However, the secrecy requirements of paragraph | must 
be met. 


Art. XX VII 


Related Provisions: Reg. 203 — Information return where person in Canada re- 
ceives income from source in the U.S. on behalf of a person outside Canada. 


History: Para. | amended by 1995 Protocol, article 16(1), generally effective with re- 
spect to taxable years begining on or after January 1, 1996 (ee Art. 21(2) under “Ap- 
plication of the 1995 Protocol” above). Para, 1 formerly read: 


1. The competent authorities of the Contracting States shall exchange such infor- 
mation as is necessary for carrying out the provisions of this Convention or of 
the domestic laws of the Contracting States concerning taxes covered by the 
Convention insofar as the taxation thereunder is not contrary to the Convention. 
The exchange of information is not restricted by Article I (Personal Scope). Any 
information received by a Contracting State shall be treated as secret in the same 
manner as information obtained under the taxation laws of that State and shall be 
disclosed only to persons or authorities (including courts and administrative bod- 
ies) involved in the assessment or collection of, the administration and enforce- 
ment in respect of, or the determination of appeals in relation to, the taxes cov- 
ered by the Convention. Such persons or authorities shall use the information 
only for such purposes. They may disclose the information in public court pro- 
ceedings or in judicial decisions. 


Definitions: “assessment” —ITCIA 3, ITA 248(1); “competent authority” — Art. 
Il[:1(g); “person” — Art. ILI:1(e), ITCIA 3, Interpretation Act 35(1); “State” — Art. 
TW: 1G). 


2. If information is requested by a Contracting State in accordance 
with this Article, the other Contracting State shall endeavor to ob- 
tain the information to which the request relates in the same way as 
if its own taxation was involved notwithstanding the fact that the 
other State does not, at that time, need such information. If specifi- 
cally requested by the competent authority of a Contracting State, 
the competent authority of the other Contracting State shall en- 
deavor to provide information under this Article in the form re- 
quested, such as depositions of witnesses and copies of unedited 
original documents (including books, papers, statements, records, 
accounts or writings), to the same extent such depositions and docu- 
ments can be obtained under the laws and administrative practices 
of that other State with respect to its own taxes. 


Technical Explanation [1984]: 


If a Contracting State requests information in accordance with Article XXVIL, the other 
Contracting State shall endeavor, pursuant to paragraph 2, to obtain the information to 
which the request relates in the same manner as if its own taxation were involved, 
notwithstanding the fact that such State does not need the information. In addition, the 
competent authority requested to obtain information shall endeavor to provide the in- 
formation in the particular form requested, such as depositions of witnesses and copies 
of unedited original documents, to the same extent such depositions and documents can 
be obtained under the laws or administrative practices of that State with respect to its 
own taxes. ; 


Definitions: “competent authority” — Art. IJ: 1(g); “State” — Art. HI:1(). 


3. In no case shall the provisions of paragraphs | and 2 be construed 
so as to impose on a Contracting State the obligation: 


(a) to carry out administrative measures at variance with the 
laws and administrative practice of that or of the other Con- 
tracting State; 


(b) to supply information which is not obtainable under the laws 
or in the normal course of the administration of that or of the 
other Contracting State; or 


(c) to supply information which would disclose any trade, busi- 
ness, industrial, commercial or professional secret or trade pro- 
cess, or information the disclosure of which would be contrary 
to public policy (ordre public). 

Technical Explanation [1984]: 


Paragraph 3 provides that the provisions of paragraphs | and 2 do not impose on Can- 
ada or the United States the obligation to carry out administrative measures at variance 
with the laws and administrative practice of either State; to supply information which 1s 
not obtainable under the laws or in the normal course of the administration of either 
State; or to supply information which would disclose any trade, business, industrial, 
commercial, or professional secret or trade process, or information the disclosure of 
which would be contrary to public policy. Thus, Article XX VII allows, but does not 
obligate, the United States and Canada to obtain and provide information that would 
not be available to the requesting State under its laws or administrative practice or that 
in different circumstances would not be available to the State requested to provide the 
information. Further, Article XXVII allows a Contracting State to obtain information 
for the other Contracting State even if there is no tax liability in the State requested to 
obtain the information. Thus, the United States will continue to be able to give Canada 
tax information even if there is no U.S. tax liability at issue. 
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Art. XX VII 


4. For the purposes of this Article, the Convention shall apply, not- 
withstanding the provisions of Article Il (Taxes Covered): 


(a) to all taxes imposed by a Contracting State; and 


(b) to other taxes to which any other provision of the Conven- 
tion applies, but only to the extent that the information is rele- 
vant for the purposes of the application of that provision. 


Technical Explanation [1995 Protocol]: 


Paragraph 2 of Article 16 amends paragraph 4 of Article XXVII, which describes the 
applicable taxes for the purposes of this Article. Under the present Convention, the 
Article applies in Canada to taxes imposed by the Government of Canada under the 
Income Tax Act and on estates and gifts and in the United States to all taxes imposed 
under the Internal Revenue Code. The Protocol broadens the scope of the Article to 
apply to “all taxes imposed by a Contracting State”. This change allows information to 
be exchanged, for example, with respect to Canadian excise taxes, as is the case with 
respect to U.S. excise taxes under the present Convention. Paragraph 4 is also amended 
to authorize the exchange of information with respect to other taxes, to the extent rele- 
vant to any other provision of the Convention. 


Technical Explanation [1984]: 


Paragraph 4 provides that, for the purposes of Article XX VII, the Convention applies, 
in the case of Canada, to all taxes imposed by the Government of Canada on estates 
and gifts and under the /ncome Tax Act and, in the case of the United States, to all taxes 
imposed under the Internal Revenue Code. Article XX VII does not apply to taxes im- 
posed by political subdivisions or local authorities of the Contracting States. Paragraph 
4 is designed to ensure that information exchange will extend to most national level 
taxes on both sides, and specifically to information gathered for purposes of Canada’s 
taxes on estates and gifts (not effective for deaths or gifts after 1971). This provision is 
intended to mesh with paragraph 8 of Article XXX (Entry Into Force), which termi- 
nates the existing estate tax convention between the United States and Canada. 


History: Para. 4 amended by 1995 Protocol, article 16(2), generally effective with re- 
spect to taxable years begining on or after January 1, 1996 (see Art. 21(2) under “Ap- 
plication of the 1995 Protocol” above). Para. 4 formerly read: 


4. Notwithstanding the provisions of Article Il (Taxes Covered), for the purposes 
of this Article the Convention shall apply: 


(a) in the case of Canada, to all taxes imposed by the Government of Canada 
on estates and gifts and under the Income Tax Act; and 


(b) in the case of the United States, to all taxes imposed under the /nternal 
Revenue Code. 


Article XXVIII — Diplomatic Agents and 
Consular Officers 


Nothing in this Convention shall affect the fiscal privileges of dip- 
lomatic agents or consular officers under the general rules of inter- 
national law or under the provisions of special agreements. 


Technical Explanation [1984]: 


Article XXVIII states that nothing in the Convention affects the fiscal privileges of 
diplomatic agents or consular officers under the general rules of international law or 
under the provisions of special agreements. However, various provisions of the Con- 
vention could apply to such persons, such as those concerning exchange of informa- 
tion, mutual agreement, and non-discrimination. 


Related Provisions: Art. XIX — Government service. 


Definitions: ‘diplomatic agents or consular officers” —ITCIA 3, Interpretation Act 
35(1)“diplomatic or consular officer”. 


Article XXIX — Miscellaneous Rules 


1. The provisions of this Convention shall not restrict in any manner 
any exclusion, exemption, deduction, credit or other allowance now 
or hereafter accorded by the laws of a Contracting State in the de- 
termination of the tax imposed by that State. 


Technical Explanation [1984]: 


Paragraph | states that the provisions of the Convention do not restrict in any manner 
any exclusion, exemption, deduction, credit, or other allowance accorded by the laws 
of a Contracting State in the determination of the tax imposed by that State. Thus, if a 
deduction would be allowed for an item in computing the taxable income of a Canadian 
resident under the Code, such deduction is available to such person in computing taxa- 
ble income under the Convention. Paragraph | does not, however, authorize a taxpayer 
to make inconsistent choices between rules of the Code and rules of the Convention. 
For example, if a resident of Canada desires to claim the benefits of the “attributable 
to” rule of paragraphs | and 7 of Article VII (Business Profits) with respect to the 
taxation of business profits of a permanent establishment, such person must use the 
“attributable to” concept consistently for all items of income and deductions and may 
not rely upon the “effectively connected” rules of the Code to avoid U.S. tax on other 
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items of attributable income. In no event are the rules of the Convention to increase 
overall U.S. tax liability from what liability would be if there were no convention. 


Definitions: “State” — Art. II:1(i). 


2. Except as provided in paragraph 3, nothing in the Convention 
shall be construed as preventing a Contracting State from taxing its 
residents (as determined under Article [V (Residence)) and, in the 
case of the United States, its citizens (including a former citizen 
whose loss of citizenship had as one of its principal purposes the 
avoidance of tax, but only for a period of ten years following such 
loss) and companies electing to be treated as domestic corporations, 
as if there were no convention between the United States and Can- 
ada with respect to taxes on income and on capital. 

Technical Explanation [1984]: 

Paragraph 2 provides a “saving clause” pursuant to which Canada and the United States 
may each tax its residents, as determined under Article [V (Residence), and the United 
States may tax its citizens (including any former citizen whose loss of citizenship had 
as one of its principal purposes the avoidance of tax, but only for a period of 10 years 
following such loss) and companies electing under Code section 1504(d) to be treated 
as domestic corporations, as if there were no convention between the United States and 
Canada with respect to taxes on income and capital. 

History: Para. 2 amended by 1983 Protocol, article XIII, para. 1. 


Definitions: “Canada” — Art. II:1(a), ITCIA 5; “company” — Art. IIL:1(f); “resi- 
dent” —ITCIA 3, ITA 250; “United States’ — Art. II:1(b). 


3. The provisions of paragraph 2 shall not affect the obligations un- 
dertaken by a Contracting State: 


(a) under paragraphs 3 and 4 of Article IX (Related Persons), 
paragraphs 6 and 7 of Article XIII (Gains), paragraphs 1, 3, 4, 5, 
6(b) and 7 of Article XVII (Pensions and Annuities), paragraph 
5 of Article XXIX (Miscellaneous Rules), paragraphs 1, 5 and 6 
of Article XXIX-B (Taxes Imposed by Reason of Death), 
paragraphs 2, 3, 4 and 7 of Article XXIX-B (Taxes Imposed by 
Reason of Death) as applied to the estates of persons other than 
former citizens referred to in paragraph 2 of this Article, 
paragraphs 3 and 5 of Article XXX (Entry into Force), and Arti- 
cles XIX (Government Service), XXI (Exempt Organizations), 
XXIV (Elimination of Double Taxation), XXV (Non-Discrimi- 
nation) and XX VI (Mutual Agreement Procedure); 


(b) under Article XX (Students), toward individuals who are 
neither citizens of, nor have immigrant status in, that State. 


Technical Explanation [1995 Protocol]: 


Article 17 of the Protocol amends Article XXIX (Miscellaneous Rules) of the Conven- 
tion, Paragraph | of Article 17 modifies paragraph 3(a), the exceptions to the saving 
clause, to conform the cross-references in the paragraph to changes in other parts of the 
Convention. The paragraph also adds to the exceptions to the saving clause certain 
provisions of Article XXIX B (Taxes Imposed by Reason of Death). Thus, certain be- 
nefits under that Article will be granted by a Contracting State to its residents and, in 
the case of the United States, to its citizens, notwithstanding the saving clause of para- 
graph 2 of Article XXIX. 


Technical Explanation [1984]: 


Paragraph 3 provides that, notwithstanding paragraph 2, the United States and Canada 
must respect certain specified provisions of the Convention in regard to residents, citi- 
zens, and section 1504(d) companies. Paragraph 3(a) lists certain paragraphs and Arti- 
cles of the Convention that represent exceptions to the “saving clause” in all situations; 
paragraph 3(b) provides a limited further exception for students who have not acquired 
immigrant status in the State where they are temporarily present. 


History: Subpara. 3(a) amended by 1995 Protocol, article 17(1), generally effective 
with respect to taxable years begining on or after January 1, 1996 (see Art. 21(2) and 
(4) under “Application of the 1995 Protocol” above). Subpara. 3(a) formerly read: 


(a) under paragraphs 3 and 4 of Article IX (Related Persons), paragraphs 6 and 7 
of Article XII (Gains), paragraphs 1, 3, 4, 5(b) and 6(b) of Article XVIII (Pen- 
sions and Annuities), paragraphs 5 and 7 of Article XXIX (Miscellaneous 
Rules), paragraphs 3 and 5 of Article XXX (Entry into Force), and Articles XIX 
(Government Service), XXI (Exempt Organizations), XXIV (Elimination of 
Double Taxation), XXV (Non-Discrimination) and XXVI (Mutual Agreement 
Procedure); and 


Subpara. 3(a), as amended by 1983 Protocol, article XIII, para. 2, was replaced by 1984 
Protocol, article II, para. 1. 


Definitions: “individual” — ITCIA 3, ITA 248(1); “State” — Art. III:1(i). 


4. With respect to taxable years not barred by the statute of limita- 
tions ending on or before December 31 of the year before the year 
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Art. XXLX — Miscellaneous Rules 


in which the Social Security Agreement between Canada and the 
United States (signed in Ottawa on March 11, 1981) enters into 
force, income from personal services not subject to tax by the 
United States under this Convention or the 1942 Convention shall 
not be considered wages or net earnings from self-employment for 
purposes of social security taxes imposed under the Internal Reve- 
nue Code. 


Technical Explanation [1984]: 


Paragraph 4 provides relief with respect to social security taxes imposed on employers, 
employees, and self-employed persons under Code sections 1401, 3101, and 3111. In- 
come from personal services not subject to tax by the United States under the provi- 
sions of this Convention or the 1942 Convention is not to be considered wages or net 
earnings from self-employment for purposes of the U.S. social security taxes with re- 
spect to taxable years of the taxpayer not barred by the statute of limitations relating to 
refunds (under the Code) ending on or before December 31 of the year before the year 
in which the Social Security Agreement between Canada and the United States (signed 
in Ottawa on March 11, 1981) enters into force. Thus, if that agreement enters into 
force in 1986, a resident of Canada earning income from personal services and such 
person’s employer may apply for refunds of the employee’s and employer’s shares of 
U.S. social security tax paid attributable to the employee’s income from personal ser- 
vices that is exempt from U.S. tax by virtue of this Convention or the 1942 Convention. 
In this example, the refunds would be available for social security taxes paid with re- 
spect to taxable years not barred by the statute of limitations of the Code ending on or 
before December 31, 1985. For purposes of Code section 6611, the date of overpay- 
ment with respect to refunds of U.S. tax pursuant to paragraph 4 is the later of the date 
on which the Social Security Agreement between Canada and the United States enters 
into force and the date on which instruments of ratification of the Convention are 
exchanged. 


Under certain limited circumstances, an employee may, pursuant to paragraph 5 of Ar- 
ticle XXX (Entry Into Force), claim an exemption from U.S. tax on wages under the 
1942 Convention for one year after the Convention comes into force. The provisions of 
paragraph 4 would not, however, provide an exemption from U.S. social security taxes 
for such year. 


Paragraph 4 does not modify existing U.S. statutes concerning social security benefits 
or funding. The Social Security Act requires the general funds of the Treasury to reim- 
burse the social security trust funds on the basis of the records of wages and self-em- 
ployment income maintained by the Social Security Administration. The Convention 
does not alter those records. Thus, any refunds of tax made pursuant to paragraph 4 
would not affect claims for U.S. quarters of coverage with respect to social security 
benefits. And such refunds would be charged to general revenue funds, not social se- 
curity trust funds. 


History: Para. 4 amended by 1983 Protocol, article XIII, para. 3. 


Definitions: “Canada” — Art. Ill:1(a), ITCIA 5; “the 1942 Convention” — Art. 
I1I:1@); “United States” — Art. II:1(b). 


5. Where a person who is a resident of Canada and a shareholder of 
a United States S corporation requests the competent authority of 
Canada to do so, the competent authority may agree, subject to 
terms and conditions satisfactory to such competent authority, to 
apply the following rules for the purposes of taxation in Canada 
with respect to the period during which the agreement is effective: 


(a) the corporation shall be deemed to be a controlled foreign 
affiliate of the person; 


(b) all the income of the corporation shall be deemed to be for- 
eign accrual property income; 


(c) for the purposes of subsection 20(11) of the Income Tax Act, 
the amount of the corporation’s income that is included in the 
person’s income shall be deemed not to be income from a pro- 
perty; and 
(d) each dividend paid to the person on a share of the capital 
stock of the corporation shall be excluded from the person’s in- 
come and shall be deducted in computing the adjusted cost base 
to the person of the share. 
Technical Explanation [1995 Protocol]: 
Paragraph 2 of Article 17 replaces paragraphs 5 through 7 of Article XXIX of the pre- 
sent Convention with three new paragraphs. (Paragraph 5 in the present Convention 
was moved to paragraph 7 of Article XVIII (Pensions and Annuities), and paragraphs 6 
and 7 were deleted as unnecessary.) New paragraph 5 provides a rule for the taxation 
by Canada of a Canadian resident that is a shareholder in a U.S. S corporation. The 
application of this rule is relatively limited, because U.S. domestic law requires that S 
corporation shareholders be either U.S. citizens or U.S. residents. Therefore, the rule 
provided by paragraph 5 would apply only to an S corporation shareholder who isa 
resident of both the United States and Canada (i.e., a “dual resident” who meets certain 


requirements), determined before application of the “tie-breaker” rules of Article IV 
(Residence), or a U.S. citizen resident in Canada. Since the shareholder would be sub- 
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ject to U.S. tax on its share of the income of the S corporation as it is earned by the S 
corporation and, under Canadian statutory law, would be subject to tax only when the 
income is distributed, there could be a timing mismatch resulting in unrelieved double 
taxation. Under paragraph 5, the shareholder can make a request to the Canadian com- 
petent authority for relief under the special rules of the paragraph. Under these rules, 
the Canadian shareholder will be subject to Canadian tax on essentially the same basis 
as he is subject to U.S. tax, thus eliminating the timing mismatch. 


Technical Explanation [1984]: 


Paragraph 5 provides a method to resolve conflicts between the Canadian and U.S. 
treatment of individual retirement accounts. Certain Canadian retirement plans which 
are qualified plans for Canadian tax purposes do not meet Code requirements for quali- 
fication. As a result, the earnings of such a plan are currently included in income, for 
U.S. tax purposes, rather than being deferred until actual distributions are made by the 
plan. Canada defers current taxes on the earnings of such a plan but imposes tax on 
actual distributions from the plan. Paragraph 5 is designed to avoid a mismatch of U.S. 
taxable income and foreign tax credits attributable to the Canadian tax on such distribu- 
tions. Under the paragraph a beneficiary of a Canadian registered retirement savings 
plan may elect to defer U.S. taxation with respect to any income accrued in the plan but 
not distributed by the plan, until such time as a distribution is made from the plan or 
any substitute plan. The election is to be made under rules established by the competent 
authority of the United States. The election is not available with respect to income 
accrued in the plan which is reasonably attributable to contributions made to the plan 
by the beneficiary while he was not a Canadian resident. 


History: Para. 5 amended by 1995 Protocol, article 17(2), generally effective with re- 
spect to taxable years begining on or after January 1, 1996 (see Art. 21(2) under “Ap- 
plication of the 1995 Protocol” above). Para. 5 formerly read: 


5. A beneficiary of a Canadian registered retirement savings plan may elect, 
under rules established by the competent authority of the United States, to defer 
United States taxation with respect to any income accrued in the plan but not 
distributed by the plan, until such time as a distribution is made from such plan, 
or any plan substituted therefor. The provisions of the preceding sentence shall 
not apply to income which is reasonably attributable to contributions made to the 
plan by the beneficiary while he was not a resident of Canada. 


Para. 5 amended by 1983 Protocol, article XIII, para. 4. 


Definitions: “adjusted cost base” —ITCIA 3, ITA 248(1); “Canada” — Art. III:1(a), 
ITCIA 5; “corporation”, “dividend”, “foreign affiliate’ — ITCIA 3, ITA 248(1); “per- 
son” — Art. Ill:1(e); ITCIA 3, Interpretation Act 35(1); “share” —ITCIA 3, ITA 
248(1); “United States” — Art. III:1(b). 


6. For purposes of paragraph 3 of Article XXII (Consultation) of the 
General Agreement on Trade in Services, the Contracting States 
agree that: 


(a) a measure falls within the scope of the Convention only if: 


(i) the measure relates to a tax to which Article XXV (Non- 
Discrimination) of the Convention applies; or 


(ii) the measure relates to a tax to which Article XXV (Non- 
Discrimination) of the Convention does not apply and to 
which any other provision of the Convention applies, but 
only to the extent that the measure relates to a matter dealt 
with in that other provision of the Convention; and 


(b) notwithstanding paragraph 3 of Article XXII (Consultation) 
of the General Agreement on Trade in Services, any doubt as to 
the interpretation of subparagraph (a) will be resolved under par- 
agraph 3 of Article XXVI (Mutual Agreement Procedure) of the 
Convention or any other procedure agreed to by both Con- 
tracting States. 


Technical Explanation [1995 Protocol]: 


The Protocol adds to Article XXIX a new paragraph 6, which provides a coordination 
rule for the Convention and the General Agreement on Trade in Services (‘GATS”). 
Paragraph 6(a) provides that, for purposes of paragraph 3 of Article XXII (Consulta- 
tion) of the GATS, a measure falls within the scope of the Convention only if the mea- 
sure relates to a tax (1) to which Article XXV (Non-Discrimination) of the Convention 
applies, or (2) to which Article XXV does not apply and to which any other provision 
of the Convention applies, but only to the extent that the measure relates to a matter 
dealt with in that other provision. Under paragraph 6(b), notwithstanding paragraph 3 
of Article XXII of the GATS, any doubt as to the interpretation of subparagraph (a) 
will be resolved under paragraph 3 of Article XXVI (Mutual Agreement Procedure) of 
the Convention or any other procedure agreed to by both Contracting States. 


GATS generally obliges its Members to provide national treatment and most-favored- 
nation treatment to services and service suppliers of other Members. A very broad ex- 
ception from the national treatment obligation applies to direct taxes. An exception 
from the most-favored-nation obligation applies to a difference in treatment resulting 
from an international agreement on the avoidance of double taxation (a “tax agree- 
ment”) or from provisions on the avoidance of double taxation in any other interna- 
tional agreement or arrangement by which the Member is bound. 
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Article XXII(3) of GATS specifically provides that there will be no access to GATS 
procedures to settle a national treatment dispute concerning a measure that falls within 
the scope of a tax agreement. This provision preserves the exclusive application of 
nondiscrimination obligations in the tax agreement and clarifies that the competent au- 
thority mechanism provided by the tax agreement will apply, instead of GATS proce- 
dures, to resolve nondiscrimination disputes involving the taxation of services and ser- 
vice suppliers. 


In the event of a disagreement between Members as to whether a measure falls within 
the scope of a tax agreement that existed at the time of the entry into force of the 
Agreement establishing the World Trade Organization, Article XXII(2), footnote 11, of 
GATS reserves the resolution of the dispute to the Contracting States under the tax 
agreement. In such a case, the issue of the scope of a tax agreement may be resolved 
under GATS procedures (rather than tax treaty procedures) only if both parties to the 
existing tax agreement consent. With respect to subsequent tax agreements, GATS pro- 
vides that either Member may bring the jurisdictional matter before the Council for 
Trade In Services, which will refer the matter to arbitration for a decision that will be 
final and binding on the Members. 


Both Canada and the United States agree that a protocol to a convention that is 
grandfathered under Article XXII(2), footnote 11, of GATS is also grandfathered. Nev- 
ertheless, since the Protocol extends the application of the Convention, and particularly 
the nondiscrimination article, to additional taxes (e.g., some non-income taxes imposed 
by Canada), the negotiators sought to remove any ambiguity and agreed to a provision 
that clarified the scope of the Convention and the relationship between the Convention 
and GATS. 


The purpose of new paragraph 6(a) of the Convention is to provide the agreement of 
the Contracting States as to the measures considered to fall within the scope of the 
Convention in applying Article XXII(3) of GATS between the Contracting States. The 
purpose of new paragraph 6(b) is to reserve the resolution of the issue of the scope of 
the Convention for purposes of Article XXII(3) of GATS to the competent authorities 
under the Convention rather than to settlement under GATS procedures. 


Technical Explanation [1984]: 


Paragraph 6 provides rules denying the benefits of the Convention in certain situations 
where both countries believed that granting benefits would be inappropriate. Paragraph 
6(a) provides that Articles VI (Income from Real Property) through XXIV (Elimination 
of Double Taxation) shall not apply to profits, income or gains derived by a trust which 
is treated as the income of a resident of a Contracting State (see paragraph 1 of Article 
IV (Residence)), if a principal purpose of the establishment, acquisition or maintenance 
of the trust was to obtain a benefit under the Convention or the 1942 Convention for 
persons who are not residents of that State. For example, the provision could be applied 
to a case where a non-resident of the United States created a United States trust to 
derive dividend income from Canada and a principal purpose of the establishment or 
maintenance of the trust was to obtain the reduced rate of Canadian tax under Article X 
(Dividends) for the non-resident. Paragraph 6(b) provides that Articles VI through 
XXIV shall not apply to Canadian non-resident owned investment companies, as de- 
fined in section 133 of the Income Tax Act, or under a similar provision that is subse- 
quently enacted. This provision operates to deny the benefits of the Convention to a 
Canadian non-resident owned investment company, and does not affect the grant of 
benefits to other persons. Thus, for example, a dividend paid by such a company to a 
shareholder who is a U.S. resident is subject to the reduced rates of tax provided by 
Article X. The denial of the benefits of Articles VI through XXIV in such cases applies 
notwithstanding any other provision of the Convention. A Canadian non-resident 
owned investment company may, however, be entitled to claim the benefits of the 1942 
Convention for an additional one-year period, pursuant to paragraph 5 of Article XXX 
(Entry into Force). Where the provisions of this paragraph apply, the Contracting State 
in which the income arises may tax such income under its domestic law. 


History: Para. 6 amended by 1995 Protocol, article 17(2), generally effective with re- 
spect to taxable years begining on or after January 1, 1996 (see Art. 21(2) under “Ap- 
plication of the 1995 Protocol” above). Para. 6 formerly read: 


6. Notwithstanding any other provision of the Convention, 


(a) where profits, income or gains derived by a trust is to be treated for the 
purposes of the Convention as income of a resident of a Contracting State, 
and a principal purpose for the establishment, acquisition or maintenance of 
the trust was to obtain a benefit under the Convention or the 1942 Conven- 
tion for persons who are not residents of that State, Articles VI (Income 
from Real Property) through XXIV (Elimination of Double Taxation) shall 
not apply in relation to the profits, income or gains of the trust; and 


(b) Articles VI (Income from Real Property) through XXIV (Elimination of 
Double Taxation) shall not apply to non-resident-owned investment corpora- 
tions as defined under section 133 of the Income Tax Act of Canada, or 
under any similar provision enacted by Canada after the date of signature of 
the Protocol. 


Para. 6 amended by 1983 Protocol, article XIII, para. 5. 


7. The appropriate authority of a Contracting State may request 
consultations with the appropriate authority of the other Contracting 
State to determine whether change to the Convention is appropriate 
to respond to changes in the law or policy of that other State. Where 
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domestic legislation enacted by a Contracting State unilaterally 
removes or significantly limits any material benefit otherwise pro- 
vided by the Convention, the appropriate authorities shall promptly 
consult for the purpose of considering an appropriate change to the 
Convention. 


Technical Explanation [1995 Protocol]: 


The Protocol also adds to Article XXIX a new paragraph 7, relating to certain changes 
in the law or treaty policy of either of the Contracting States. Paragraph 7 provides, 
first, that in response to a change in the law or policy of either State, the appropriate 
authority of either State may request consultations with its counterpart in the other 
State to determine whether a change in the Convention is appropriate. If a change in 
domestic legislation has unilaterally removed or significantly limited a material benefit 
provided by the Convention, the appropriate authorities are instructed by the paragraph 
to consult promptly to consider an appropriate amendment to the Convention. The “ap- 
propriate authorities” may be the Contracting States themselves or the competent au- 
thorities under the Convention. The consultations may be initiated by the authority of 
the Contracting State making the change in law or policy or by the authority of the 
other State. Any change in the Convention recommended as a result of this process can 
be implemented only through the negotiation, signature, ratification, and entry into 
force of a new protocol to the Convention. 


Technical Explanation [1984]: 


Paragraph 7 provides rules for the U.S. taxation of Canadian social security benefits 
paid to a resident of Canada who is a U.S. citizen. These rules are described in the 
discussion of paragraph 5 of Article XVIII (Pensions and Annuities). 


History: Para. 7 amended by 1995 Protocol, article 17(2), generally effective with re- 
spect to taxable years begining on or after January 1, 1996 (see Art. 21(2) under “Ap- 
plication of the 1995 Protocol” above). Para. 7 formerly read: 


7. One-half of the total amount of benefits under the social security legislation in 
Canada paid in a taxable year to a resident of Canada who is a citizen of the 
United States shall be exempt from taxation in the United States. 


Para. 7 added by 1984 Protocol, article II, para. 2. 
Definitions: “State” — Art. III:1(i). 


Article XXiX-A — Limitation on Benefits 


1. For the purposes of the application of this Convention by the 
United States, 


(a) a qualifying person shall be entitled to all of the benefits of 
this Convention, and 


(b) except as provided in paragraphs 3, 4 and 6, a person that is 
not a qualifying person shall not be entitled to any benefits of 
the Convention. 


Technical Explanation [1995 Protocol]: 


In general 


Article 18 of the Protocol adds a new Article XXIX A (Limitation on Benefits) to the 
Convention. Article XXIX A addresses the problem of “treaty shopping” by requiring, 
in most cases, that the person seeking U-S. treaty benefits not only be a Canadian resi- 
dent but also satisfy other tests. In a typical case of treaty shopping, a resident of a third 
State might establish an entity resident in Canada for the purpose of deriving income 
from the United States and claiming U.S. treaty benefits with respect to that income. 
Article XXIX A limits the benefits granted by the United States under the Convention 
to those persons whose residence in Canada is not considered to have been motivated 
by the existence of the Convention. Absent Article XXIX A, the entity would be enti- 
tled to U.S. benefits under the Convention as a resident of Canada, unless it were de- 
nied benefits as a result of limitations (e.g., business purpose, substance-over-form, 
step transaction, or conduit principles or other anti-avoidance rules) applicable to a par- 
ticular transaction or arrangement. General anti-abuse provisions of this sort apply in 
conjunction with the Convention in both the United States and Canada. In the case of 
the United States, such anti-abuse provisions complement the explicit anti-treaty-shop- 
ping rules of Article XXIX A. While the anti-treaty-shopping rules determine whether 
a person has a sufficient nexus to Canada to be entitled to treaty benefits, general anti- 
abuse provisions determine whether a particular transaction should be recast in accor- 
dance with the substance of the transaction. 


The present Convention deals with treaty-shopping in a very limited manner, in para- 
graph 6 of Article XXIX, by denying benefits to Canadian residents that benefit from 
specified provisions of Canadian law. The Protocol removes that paragraph 6 from Ar- 


ticle XXIX, because it is superseded by the more general provisions of Article XXIX 
A. 
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The Article is not reciprocal, except for paragraph 7. Canada prefers to rely on general 
anti-avoidance rules to counter arrangements involving treaty-shopping through the 
United States. 


The structure of the Article is as follows: Paragraph 1 states that, in determining 
whether a resident of Canada is entitled to U.S. benefits under the Convention, a “qual- 
ifying person” is entitled to all of the benefits of the Convention, and other persons are 
not entitled to benefits, except where paragraphs 3, 4, or 6 provide otherwise. Para- 
graph 2 lists a number of characteristics, any one of which will make a Canadian resi- 
dent a qualifying person. These are essentially mechanical tests. Paragraph 3 provides 
an alternative rule, under which a Canadian resident that is not a qualifying person 
under paragraph 2 may claim U.S. benefits with respect to those items of U.S. source 
income that are connected with the active conduct of a trade or business in Canada. 
Paragraph 4 provides a limited “derivative benefits” test for entitlement to benefits with 
respect to U.S. source dividends, interest, and royalties beneficially owned by a resi- 
dent of Canada that is not a qualifying person. Paragraph 5 defines certain terms used 
in the Article. Paragraph 6 requires the U.S. competent authority to grant benefits to a 
resident of Canada that does not qualify for benefits under any other provision of the 
Article, where the competent authority determines, on the basis of all factors, that bene- 
fits should be granted. Paragraph 7 clarifies the application of general anti-abuse 
provisions. 


Definitions: “qualifying person” — Art. XXIX:2; “United States” — Art. TII:1(b). 


2. For the purposes of this Article, a “qualifying person”’ is a resi- 
dent of Canada that is: 


(a) a natural person; 


(b) the Government of Canada or a political subdivision or local 
authority thereof, or any agency or instrumentality of any such 
government, subdivision or authority; 


(c) a company or trust in whose principal class of shares or units 
there is substantial and regular trading on a recognized stock 
exchange; 


(d) a company more than 50 per cent of the vote and value of the 
shares (other than debt substitute shares) of which is owned, di- 
rectly or indirectly, by five or fewer persons each of which is a 
company or trust referred to in subparagraph (c), provided that 
each company or trust in the chain of ownership is a qualifying 
person or a resident or citizen of the United States; 


(e) 
(i) a company 50 per cent or more of the vote and value of 
the shares (other than debt substitute shares) of which is not 
owned, directly or indirectly, by persons other than qualify- 
ing persons or residents or citizens of the United States, or 


(ii) a trust 50 per cent or more of the beneficial interest in 
which is not owned, directly or indirectly, by persons other 
than qualifying persons or residents or citizens of the United 
States, 


where the amount of the expenses deductible from gross income 
that are paid or payable by the company or trust, as the case may 
be, for its preceding fiscal period (or, in the case of its first fiscal 
period, that period) to persons that are not qualifying persons or 
residents or citizens of the United States is less than 50 per cent 
of its gross income for that period; 


(f) an estate; 


(g) a not-for-profit organization, provided that more than half of 
the beneficiaries, members or participants of the organization 
are qualifying persons or residents or citizens of the United 
States; or 


(h) an organization described in paragraph 2 of Article XXI (Ex- 
empt Organizations) and established for the purpose of provid- 
ing benefits primarily to individuals who are qualifying persons, 
persons who were qualifying persons within the five preceding 
years, or residents or citizens of the United States. 


Technical Explanation [1995 Protocol]: 
Individuals and governmental entities 


Under paragraph 2, the first two categories of qualifying persons are (1) individual 
residents of Canada, and (2) the Government of Canada, a political subdivision or local 
authority thereof, or an agency or instrumentality of that Government, political subdivi- 
sion, or local authority. It is considered unlikely that persons falling into these two 
categories can be used, as the beneficial owner of income, to derive treaty benefits on 
behalf of a third-country person. If a person is receiving income as a nominee on behalf 
of a third-country resident, benefits will be denied with respect to those items of in- 
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come under the articles of the Convention that grant the benefit, because of the require- 
ments in those articles that the beneficial owner of the income be a resident of a Con- 
tracting State. 


Publicly traded entities 


Under subparagraph (c) of paragraph 2, a Canadian resident company or trust is a qual- 
ifying person if there is substantial and regular trading in the company’s principal class 
of shares, or in the trust’s units, on a recognized stock exchange. The term “recognized 
stock exchange” is defined in paragraph 5(a) of the Article to mean, in the United 
States, the NASDAQ System and any stock exchange registered as a national securities 
exchange with the Securities and Exchange Commission, and, in Canada, any Canadian 
stock exchanges that are “prescribed stock exchanges” under the Income Tax Act. 
These are, at the time of signature of the Protocol, the Alberta, Montreal, Toronto, 
Vancouver, and Winnipeg Stock Exchanges. Additional exchanges may be added to the 
list of recognized exchanges by exchange of notes between the Contracting States or by 
agreement between the competent authorities. 


Certain companies owned by publicly traded corporations also may be qualifying per- 
sons. Under subparagraph (d) of paragraph 2, a Canadian resident company will be a 
qualifying person, even if not publicly traded, if more than 50 percent of the vote and 
value of its shares is owned (directly or indirectly) by five or fewer persons that would 
be qualifying persons under subparagraph (c). In addition, each company in the chain 
of ownership must be a qualifying person or a U.S. citizen or resident. Thus, for exam- 
ple, a Canadian company that is not publicly traded but that is owned, one-third each, 
by three companies, two of which are Canadian resident corporations whose principal 
classes of shares are substantially and regularly traded on a recognized stock exchange, 
will qualify under subparagraph (d). 


The 50-percent test under subparagraph (d) applies only to shares other than “debt sub- 
stitute shares.” The term “debt substitute shares” is defined in paragraph 5 to mean 
shares defined in paragraph (e) of the definition in the Canadian Income Tax Act of 
“term preferred shares” (see section 248(1) of the Income Tax Act), which relates to 
certain shares received in debt-restructuring arrangements undertaken by reason of fi- 
nancial difficulty or insolvency. Paragraph 5 also provides that the competent authori- 
ties may agree to treat other types of shares as debt substitute shares. 


Ownership/base erosion test 


Subparagraph (e) of paragraph 2 provides a two-part test under which certain other 
entities may be qualifying persons, based on ownership and “base erosion.” Under the 
first of these tests, benefits will be granted to'a Canadian resident company if 50 per- 
cent or more of the vote and value of its shares (other than debt substitute shares), or to 
a Canadian resident trust if 50 percent or more. of its beneficial interest, is not owned, 
directly or indirectly, by persons other than qualifying persons or U.S. residents or citi- 
zens. The wording of these tests is intended to make clear that, for example, if a Cana- 
dian company is more than 50 percent owned by a U.S. resident corporation that is, 
itself, wholly owned by a third-country resident other than a U.S. citizen, the Canadian 
company would not pass the ownership test. This is because more than 50 percent of its 
shares is owned indirectly by a person (the third-country resident) that is not a qualify- 
ing person or a citizen or resident of the United States. 


For purposes of this subparagraph (e) and other provisions of this Article, the term 
“shares” includes, in the case of a mutual insurance company, any certificate or con- 
tract entitling the holder to voting power in the corporation. This is consistent with the 
interpretation of similar limitation on benefits provisions in other U.S. treaties. 


The second test of subparagraph (e) is the so-called “base erosion” test. A Canadian 
company or trust that passes the ownership test must also pass this test to be a qualify- 
ing person. This test requires that the amount of expenses that are paid or payable by 
the Canadian entity in question to persons that are not qualifying persons or U.S. citi- 
zens or residents, and that are deductible from gross income, be less than 50 percent of 
the gross income of the company or trust. This test is applied for the fiscal period 
immediately preceding the period for which the qualifying person test is being applied. 
If it is the first fiscal period of the person, the test is applied for the current period. 


The ownership/base erosion test recognizes that the benefits of the Convention can be 
enjoyed indirectly not only by equity holders of an entity, but also by that entity’s 
obligees, such as lenders, licensors, service providers, insurers and reinsurers, and 
others. For example, a third-country resident could license technology to a Canadian- 
owned Canadian corporation to be sub-licensed to a U.S. resident. The U.S. source 
royalty income of the Canadian corporation would be exempt from U.S. withholding 
tax under Article XII (Royalties) of the Convention (as amended by the Protocol). 
While the Canadian corporation would be subject to Canadian corporation income tax, 
its taxable income could be reduced to near zero as a result of the deductible royalties 
paid to the third-country resident. If, under a Convention between Canada and the third 
country, those royalties were either exempt from Canadian tax or subject to tax at a low 
rate, the U.S. treaty benefit with respect to the U.S. source royalty income would have 
flowed to the third-country resident at little or no tax cost, with no reciprocal benefit to 
the United States from the third country. The ownership/base erosion test therefore re- 
quires both that qualifying persons or U.S. residents or citizens substantially own the 
entity and that the entity’s deductible payments be made in substantial part to such 
persons. 

Other qualifying persons 

Under subparagraph (f) of paragraph 2, a Canadian resident estate is a qualifying per- 
son, entitled to the benefits of the Convention with respect to its U.S. source income. 
Subparagraphs (g) and (h) specify the circumstances under which certain types of not- 
for-profit organizations will be qualifying persons. Subparagraph (g) of paragraph 2 
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provides that a not-for-profit organization that is a resident of Canada is a qualifying 
person, and thus entitled to U.S. benefits, if more than half of the beneficiaries, mem- 
bers, or participants in the organization are qualifying persons or citizens or residents 
of the United States. The term “not-for-profit organization” of a Contracting State is 
defined in subparagraph (b) of paragraph 5 of the Article to mean an entity created or 
established in that State that is generally exempt from income taxation in that State by 
reason of its not-for-profit status. The term includes charities, private foundations, trade 
unions, trade associations, and similar organizations. 


Subparagraph (h) of paragraph 2 specifies that certain organizations described in para- 
graph 2 of Article XXI (Exempt Organizations), as amended by Article 10 of the Proto- 
col, are qualifying persons. To be a qualifying person, such an organization must be 
established primarily for the purpose of providing pension, retirement, or employee 
benefits to individual residents of Canada who are (or were, within any of the five 
preceding years) qualifying persons, or to citizens or residents of the United States. An 
organization will be considered to be established “primarily” for this purpose if more 
than 50 percent of its beneficiaries, members, or participants are such persons. Thus, 
for example, a Canadian Registered Retirement Savings Plan (“RRSP”) of a former 
resident of Canada who is working temporarily outside of Canada would continue to be 
a qualifying person during the period of the individual’s absence from Canada or for 
five years, whichever is shorter. A Canadian pension fund established to provide bene- 
fits to persons employed by a company would be a qualifying person only if most of 
the beneficiaries of the fund are (or were within the five preceding years) individual 
residents of Canada or residents or citizens of the United States. 


The provisions of paragraph 2 are self-executing, unlike the provisions of paragraph 6, 
discussed below. The tax authorities may, of course, on review, determine that the tax- 
payer has improperly interpreted the paragraph and is not entitled to the benefits 
claimed. 


Definitions: “Canada” — Art. III:1(a), ITCIA 5; “company” — Art. II:1(f); “debt 
substitute share’ — Art. XXIX-A:5(c); “individual” —ITCIA 3, ITA 248(1); “not-for- 
profit organization” — Art. XXIX-A:5(b); “person” — Art. III: 1(e), ITCIA 3, /nterpre- 
tation Act 35(1); “recognized stock exchange” — Art. XXIX-A:5(a); “share”, 
“trust” —ITCIA 3, ITA 248(1); “United States” — Art. II:1(b). 


3. Where a person that is a resident of Canada and is not a qualify- 
ing person of Canada, or a person related thereto, is engaged in the 
active conduct of a trade or business in Canada (other than the busi- 
ness of making or managing investments, unless those activities are 
carried on with customers in the ordinary course of business by a 
bank, an insurance company, a registered securities dealer or a de- 
posit-taking financial institution), the benefits of the Convention 
shall apply to that resident person with respect to income derived 
from the United States in connection with or incidental to that trade 
or business, including any such income derived directly or indi- 
rectly by that resident person through one or more other persons 
that are residents of the United States. Income shall be deemed to 
be derived from the United States in connection with the active con- 
duct of a trade-or business in Canada only if that trade or business is 
substantial in relation to the activity carried on in the United States 
giving rise to the income in respect of which benefits provided 
under the Convention by the United States are claimed. 


Technical Explanation [1995 Protocol]: 
Active trade or business test 


Paragraph 3 provides an eligibility test for benefits for residents of Canada that are not 
qualifying persons under paragraph 2. This is the so-called “‘active trade or business” 
test. Unlike the tests of paragraph 2, the active trade or business test looks not solely at 
the characteristics of the person deriving the income, but also at the nature of the activ- 
ity engaged in by that person and the connection between the income and that activity. 
Under the active trade or business test, a resident of Canada deriving an item of income 
from the United States is entitled to benefits with respect to that income if that person 
(or a person related to that person under the principles of Internal Revenue Code sec- 
tion 482) is engaged in an active trade or business in Canada and the income in ques- 
tion is derived in connection with, or is incidental to, that trade or business. 


Income that is derived in connection with, or is incidental to, the business of making or 
managing investments will not qualify for benefits under this provision, unless those 
investment activities are carried on with customers in the ordinary course of the busi- 
ness of a bank, insurance company, registered securities dealer, or deposit-taking finan- 
cial institution. 


Income is considered derived “in connection” with an active trade or business in the 
United States if, for example, the income-generating activity in the United States is 
“upstream,” “downstream,” or parallel to that conducted in Canada. Thus, if the U.S. 
activity consisted of selling the output of a Canadian manufacturer or providing inputs 
to the manufacturing process, or of manufacturing or selling in the United States the 
same sorts of products that were being sold by the Canadian trade or business in Can- 
ada, the income generated by that activity would be treated as earned in connection 
with the Canadian trade or business. Income is considered “incidental” to the Canadian 
trade or business if, for example, it arises from the short-term investment of working 
capital of the Canadian resident in U.S. securities. 


Canada—U.S. Tax Convention 


An item of income will be considered to be earned in connection with or to be inciden- 
tal to an active trade or business in Canada if the income is derived by the resident of 
Canada claiming the benefits directly or indirectly through one or more other persons 
that are residents of the United States. Thus, for example, a Canadian resident could 
claim benefits with respect to an item of income earned by a U.S. operating subsidiary 
but derived by the Canadian resident indirectly through a wholly-owned U.S. holding 
company interposed between it and the operating subsidiary. This language would also 
permit a Canadian resident to derive income from the United States through one or 
more U.S. residents that it does not wholly. own. For example, a Canadian partnership 
in which three unrelated Canadian companies each hold a one-third interest could form 
a wholly-owned U.S. holding company with a U.S. operating subsidiary. The “directly 
or indirectly” language would allow otherwise available treaty benefits to be claimed 
with respect to income derived by the three Canadian partners through the U.S. holding 
company, even if the partners were not considered to be related to the U.S. holding 
company under the principles of Internal Revenue Code section 482. 


Income that is derived in connection with, or is incidental to, an active trade or business 
in Canada, must pass an additional test to qualify for U.S. treaty benefits. The trade or 
business in Canada must be substantial in relation to the activity in the United States 
that gave rise to the income in respect of which treaty benefits are being claimed. To be 
considered substantial, it is not necessary that the Canadian trade or business be as 
large as the U.S. income-generating activity. The Canadian trade or business cannot, 
however, in terms of income, assets, or other similar measures, represent only a very 
small percentage of the size of the U.S. activity. 


The substantiality requirement is intended to prevent treaty-shopping. For example, a 
third-country resident may want to acquire a U.S. company that manufactures televi- 
sion sets for worldwide markets; however, since its country of residence has no tax 
treaty with the United States, any dividends generated by the investment would be sub- 
ject to a U.S. withholding tax of 30 percent. Absent a substantiality test, the investor 
could establish a Canadian corporation that would operate a small outlet in Canada to 
sell a few of the television sets manufactured by the U.S. company and earn a very 
small amount of income. That Canadian corporation could then acquire the U.S. manu- 
facturer with capital provided by the third-country resident and produce a very large 
number of sets for sale in several countries, generating a much larger amount of in- 
come. It might attempt to argue that the U.S. source income is generated from business 
activities in the United States related to the television sales activity of the Canadian 
parent and that the dividend income should be subject to U.S. tax at the 5 percent rate 
provided by Article X of the Convention, as amended by the Protocol. However, the 
substantiality test would not be met in this example, so the dividends would remain 
subject to withholding in the United States at a rate of 30 percent. 


In general, it is expected that if a person qualifies for benefits under one of the tests of 
paragraph 2, no inquiry will be made into qualification for benefits under paragraph 3. 
Upon satisfaction of any of the tests of paragraph 2, any income derived by the benefi- 
cial owner from the other Contracting State is entitled to treaty benefits. Under para- 
graph 3, however, the test is applied separately to each item of income. 


Definitions: “bank”, “business” — ITCIA 3, ITA 248(1); “Canada” — Art. IIL: 1(a), 
ITCIA 5; “person” — Art. III: 1(e), ITCIA 3, Interpretation Act 35(1); “qualifying per- 
son” — Art. XXIX:2; “registered securities dealer’ —ITCIA 3, ITA 248(1); “resi- 
dent” —ITCIA 3, ITA 250; “United States’ — Art. II[:1(b). 


4. A company that is a resident of Canada shall also be entitled to 
the benefits of Articles X (Dividends), XI (Interest) and XII (Royal- 
ties) if 
(a) its shares that represent more than 90 per cent of the aggre- 
gate vote and value represented by all of its shares (other than 
debt substitute shares) are owned, directly or indirectly, by per- 
sons each of whom is a qualifying person, a resident or citizen 
of the United States or a person who 


(1) is a resident of a country with which the United States has 
a comprehensive income tax convention and is entitled to all 
of the benefits provided by the United States under that 
convention; 


(ii) would qualify for benefits under paragraphs 2 or 3 if that 
person were a resident of Canada (and, for the purposes of 
paragraph 3, if the business it carried on in the country of 
which it is a resident were carried on by it in Canada); and 


(111) would be entitled to a rate of United States tax under the 
convention between that person’s country of residence and 
the United States, in respect of the particular class of income 
for which benefits are being claimed under this Convention, 
that is at least as low as the rate applicable under this Con- 
vention; and 


(b) the amount of the expenses deductible from gross income 
that are paid or payable by the company for its preceding fiscal 
period (or, in the case of its first fiscal period, that period) to 
persons that are not qualifying persons or residents or citizens of 
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the United States is less than 50 per cent of the gross income of 
the company for that period. 


Technical Explanation [1995 Protocol]: 
Derivative benefits test 


Paragraph 4 of Article XXIX A contains a so-called “derivative benefits” rule not gen- 
erally found in U.S. treaties. This rule was included in the Protocol because of the 
special economic relationship between the United States and Canada and the close co- 
ordination between the tax administrations of the two countries. 


Under the derivative benefits rule, a Canadian resident company may receive the bene- 
fits of Articles X (Dividends), XI (Interest), and XII (Royalties), even if the company is 
not a qualifying person and does not satisfy the active trade or business test of para- 
graph 3. To qualify under this paragraph, the Canadian company must satisfy both (i) 
the base erosion test under subparagraph (e) of paragraph 2, and (ii) an ownership test. 


The derivative benefits ownership test requires that shares (other than debt substitute 
shares) representing more than 90 percent of the vote and value of the Canadian com- 
pany be owned directly or indirectly by either (i) qualifying persons or U.S. citizens or 
residents, or (ii) other persons that satisfy each of three tests. The three tests that must 
be satisfied by these other persons are as follows: 


First, the person must be a resident of a third State with which the United States has a 
comprehensive income tax convention and be entitled to all of the benefits under that 
convention. Thus, if the person fails to satisfy the limitation on benefits tests, if any, of 
that convention, no benefits would be granted under this paragraph. Qualification for 
benefits under an active trade or business test does not suffice for these purposes, be- 
cause that test grants benefits only for certain items of income, not for all purposes of 
the convention. 


Second, the person must be a person that would qualify for benefits with respect to the 
item of income for which benefits are sought under one or more of the tests of para- 
graph 2 or 3 of this Convention, if the person were a resident of Canada and, for pur- 
poses of paragraph 3, the business were carried on in Canada. For example, a person 
resident in a third country would be deemed to be a person that would qualify under the 
publicly-traded test of paragraph 2 of this Convention if the principal class of its shares 
were substantially and regularly traded on a stock exchange recognized either under the 
treaty between the United States and Canada or under the treaty between the United 
States and the third country. Similarly, a company resident in a third country would be 
deemed to satisfy the ownership/base erosion test of paragraph 2 under this hypotheti- 
cal analysis if, for example, it were wholly owned by an individual resident in that third 
country and most of its deductible payments were made to individual residents of that 
country (1.e., it satisfied base erosion). 


The third requirement is that the rate of U.S. withholding tax on the item of income in 
respect of which benefits are sought must be at least as low under the convention be- 
tween the person’s country of residence and the United States as under this 
Convention. 


Definitions: “business” — ITCIA 3, ITA 248(1); “Canada” — Art. III:1(a), ITCIA 5; 
“company” — Art. Il:1(f); “debt substitute share’ — Art. XXIX-A:5S(c); “fiscal pe- 
riod” —ITCIA 3, ITA 249.1; “person” — Art. Ill:1(e), ITCIA 3, Interpretation Act 
35(1); “qualifying person” — Art. XXIX:2; “resident’—ITCIA 3, ITA 250; 
“share” — ITCIA 3, ITA 248(1); “United States’ — Art. [LI:1(b). 


5. For the purposes of this Article, 
(a) the term “recognized stock exchange” means: 


(i) the NASDAQ System owned by the National Association 
of Securities Dealers, Inc. and any stock exchange registered 
with the Securities and Exchange Commission as a national 
securities exchange for purposes of the Securities Exchange 
Act of 1934; 


(ii) Canadian stock exchanges that are “prescribed stock ex- 
changes” under the Income Tax Act; and 


(iii) any other stock exchange agreed upon by the Con- 
tracting States in an exchange of notes or by the competent 
authorities of the Contracting States; 
(b) the term “not-for-profit organization” of a Contracting 
State means an entity created or established in that State and that 
is, by reason of its not-for-profit status, generally exempt from 
income taxation in that State, and includes a private foundation, 
charity, trade union, trade association or similar organization, 
and 
(c) the term “debt substitute share’’ means: 
(i) a share described in paragraph (e) of the definition “term 
preferred share” in the Income Tax Act, as it may be amended 
from time to time without changing the general principle 
thereof; and 
(ii) such other type of share as may be agreed upon by the 
competent authorities of the Contracting States. 


Art. XXIX-A 


Definitions: “competent authority” — Art. Ill:1(g); “prescribed stock exchange” — 
ITCIA 3, Reg. 3200; “private foundation” —ITCIA 3, ITA 248(1); “State” — Art. 
IlI:1(i); “term preferred share” —ITCIA 3, ITA 248(1). 


6. Where a person that is a resident of Canada is not entitled under 
the preceding provisions of this Article to the benefits provided 
under the Convention by the United States, the competent authority 
of the United States shall, upon that person’s request, determine on 
the basis of all factors including the history, structure, ownership 
and operations of that person whether 


(a) its creation and existence did not have as a principal purpose 
the obtaining of benefits under the Convention that would not 
otherwise be available; or 


(b) it would not be appropriate, having regard to the purpose of 
this Article, to deny the benefits of the Convention to that 
person. 


The person shall be granted the benefits of the Convention by the 
United States where the competent authority determines that sub- 
paragraph (a) or (b) applies. 


Technical Explanation [1995 Protocol]: 
Competent authority discretion 


Paragraph 6 provides that when a resident of Canada derives income from the United 
States and is not entitled to the benefits of the Convention under other provisions of the 
Article, benefits may, nevertheless be granted at the discretion of the U.S. competent 
authority. In making a determination under this paragraph, the competent authority will 
take into account all relevant facts and circumstances relating to the person requesting 
the benefits. In particular, the competent authority will consider the history, structure, 
ownership (including ultimate beneficial ownership), and operations of the person. In 
addition, the competent authority is to consider (1) whether the creation and existence 
of the person did not have as a principal purpose obtaining treaty benefits that would 
not otherwise be available to the person, and (2) whether it would not be appropriate, in 
view of the purpose of the Article, to deny benefits. The paragraph specifies that if the 
U.S. competent authority determines that either of these two standards is satisfied, be- 
nefits shall be granted. 


For purposes of implementing paragraph 6, a taxpayer will be expected to present his 
case to the competent authority for an advance determination based on the facts. The 
taxpayer will not be required to wait until it has been determined that benefits are de- 
nied under one of the other provisions of the Article. It also is expected that, if and 
when the competent authority determines that benefits are to be allowed, they will be 
allowed retroactively to the time of entry into force of the relevant treaty provision or 
the establishment of the structure in. question, whichever is later (assuming that the 
taxpayer also qualifies under the relevant facts for the earlier period). 


Definitions: “Canada” — Art. TI:1(a), ITCIA 5; “competent authority” — Art. 
Il:1(g); “person” — Art. Ill:1(e), ITCIA 3, Interpretation Act 35(1); “resident” — 
ITCIA 3, ITA 250; “United States’? — Art. III:1(b). 


7. It is understood that the fact that the preceding provisions of this 
Article apply only for the purposes of the application of the Con- 
vention by the United States shall not be construed as restricting in 
any manner the right of a Contracting State to deny benefits under 
the. Convention where it can reasonably be concluded that to do 
otherwise would result in an abuse of the provisions of the 
Convention. 


Technical Explanation [1995 Protocol]: 
General anti-abuse provisions 


Paragraph 7 was added at Canada’s request to confirm that the specific provisions of 
Article XXIX A and the fact that these provisions apply only for the purposes of the 
application of the Convention by the United States should not be construed so as to 
limit the right of each Contracting State to invoke applicable anti-abuse rules. Thus, for 
example, Canada remains free to apply such rules to counter abusive arrangements in- 
volving “treaty-shopping” through the United States, and the United States remains 
free to apply its substance-over-form and anti-conduit rules, for example, in relation to 
Canadian residents. This principle is recognized by the Organization for Economic Co- 
operation and Development in the Commentaries to its Model Tax Convention on In- 
come and on Capital, and the United States and Canada agree that it is inherent in the 
Convention. The agreement to state this principle explicitly in the Protocol is not in- 
tended to suggest that the principle is not also inherent in other tax conventions, includ- 
ing the current Convention with Canada. 


Definitions: “United States’’ — Art. II:1(b). 


History [Art. XXIX-A]: Art. XXIX-A added by 1995 Protocol, article 18, generally 
effective for taxation years beginning on or after January 1, 1996 (see Art. 21(2) under 
“Application of the 1995 Protocol” above.) 
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Article XXIX-B — Taxes Imposed by Reason of 
Death 


1. Where the property of an individual who is a resident of a Con- 
tracting State passes by reason of the individual’s death to an organ- 
ization referred to in paragraph | of Article XXI (Exempt Organiza- 
tions), the tax consequences in a Contracting State arising out of the 
passing of the property shall apply as if the organization were a 
resident of that State. 

Technical Explanation [1995 Protocol]: 

In general 

Article 19 of the Protocol adds to the Convention a new Article XXIX B (Taxes Im- 
posed by Reason of Death). The purpose of Article XXIX B is to better coordinate the 
operation of the death tax regimes of the two Contracting States. Such coordination is 
necessary because the United States imposes an estate tax, while Canada now applies 
an income tax on gains deemed realized at death rather than an estate tax. Article 
XXIX B also contains other provisions designed to alleviate death taxes in certain 
situations. 


For purposes of new Article XXIX B, the term “resident” has the meaning provided by 
Article IV (Residence) of the Convention, as amended by Article 3 of the Protocol. The 
meaning of the term “resident” for purposes of Article XXIX B, therefore, differs in 
some respects from its meaning under the estate, gift, and generation-skipping transfer 
tax provisions of the /nternal Revenue Code. 


Charitable bequests 


Paragraph | of new Article XXIX B facilitates certain charitable bequests. It provides 
that a Contracting State shall accord the same death tax treatment to a bequest by an 
individual resident in one of the Contracting States to a qualifying exempt organization 
resident in the other Contracting State as it would have accorded if the organization had 
been a resident of the first Contracting State. The organizations covered by this provi- 
sion are those referred to in paragraph | of Article XXI (Exempt Organizations) of the 
Convention. A bequest by a U.S. citizen or U.S. resident (as defined for estate tax 
purposes under the /nternal Revenue Code) to such an exempt organization generally is 
deductible for U.S. estate tax purposes under section 2055 of the Internal Revenue 
Code, without regard to whether the organization is a U.S. corporation. However, if the 
decedent is not a U.S. citizen or U.S. resident (as defined for estate tax purposes under 
the Internal Revenue Code), such a bequest is deductible for U.S. estate tax purposes, 
under section 2106(a)(2) of the /nternal Revenue Code, only if the recipient organiza- 
tion is a U.S. corporation. Under paragraph 1 of Article XXIX B, a U.S. estate tax 
deduction also will be allowed for a bequest by a Canadian resident (as defined under 
Article IV (Residence)) to a qualifying exempt organization that is a Canadian corpora- 
tion. However, paragraph | does not allow a deduction for U.S. estate tax purposes 
with respect to any transfer of property that is not subject to U.S. estate tax. 


Related Provisions: See at end of Art. XXIX-B. 


Definitions: “individual”, “property” —ITCIA 3, ITA 248(1); “resident of a Con- 
tracting State” — Art. IV:1; “State” — Art. II:1(). 


2. In determining the estate tax imposed by the United States, the 
estate of an individual (other than a citizen of the United States) 
who was a resident of Canada at the time of the individual’s death 
shall be allowed a unified credit equal to the greater of 


(a) the amount that bears the same ratio to the credit allowed 
under the law of the United States to the estate of a citizen of the 
United States as the value of the part of the individual’s gross 
estate that at the time of the individual’s death is situated in the 
United States bears to the value of the individual’s entire gross 
estate wherever situated; and 


(b) the unified credit allowed to the estate of a nonresident not a 
citizen of the United States under the law of the United States. 


The amount of any unified credit otherwise allowable under this 
paragraph shall be reduced by the amount of any credit previously 
allowed with respect to any gift made by the individual. The credit 
otherwise allowable under subparagraph (a) shall be allowed only if 
all information necessary for the verification and computation of 
the credit is provided. 

Technical Explanation [1995 Protocol]: 

Unified credit 

Paragraph 2 of Article XXIX B grants a “pro rata” unified credit to the estate of a 
Canadian resident decedent, for purposes of computing U.S. estate tax. Although the 
Congress anticipated the negotiation of such pro rata unified credits in Internal Reve- 
nue Code section 2102(c)(3)(A), this is the first convention in which the United States 
has agreed to give such a credit. However, certain exemption provisions of existing 


estate and gift tax conventions have been interpreted as providing a pro rata unified 
credit. 


Canada—U.S. Tax Convention 


Under the Internal Revenue Code, the estate of a nonresident not a citizen of the United 
States is subject to U.S. estate tax only on its U.S. situs assets and is entitled to a 
unified credit of $13,000, while the estate of a U.S. citizen or U.S. resident is subject to 
U.S. estate tax on its entire worldwide assets and is entitled to a unified credit of 
$192,800. (For purposes of these Internal Revenue Code provisions, the term “resi- 
dent” has the meaning provided for estate tax purposes under the /nternal Revenue 
Code.) A lower unified credit is provided for the former category of estates because it 
is assumed that the estate of a nonresident not a citizen generally will hold fewer U.S. 
situs assets, as a percentage of the estate’s total assets, and thus will have a lower U.S. 
estate tax liability. The pro rata unified credit provisions of paragraph 2 increase the 
credit allowed to the estate of a Canadian resident decedent to an amount between 
$13,000 and $192,800 in appropriate cases, to take into account the extent to which the 
assets of the estate are situated in the United States. Paragraph 2 provides that the 
amount of the unified credit allowed to the estate of a Canadian resident decedent will 
in no event be less than the $13,000 allowed under the Internal Revenue Code to the 
estate of a nonresident not a citizen of the United States (subject to the adjustment for 
prior gift tax unified credits, discussed below). Paragraph 2 does not apply to the es- 
tates of U.S. citizen decedents, whether resident in Canada or elsewhere, because such 
estates receive a unified credit of $192,800 under the /nternal Revenue Code. 


Subject to the adjustment for gift tax unified credits, the pro rata credit allowed under 
paragraph 2 is determined by multiplying $192,800 by a fraction, the numerator of 
which is the value of the part of the gross estate situated in the United States and the 
denominator of which is the value of the entire gross estate wherever situated. Thus, if 
half of the entire gross estate (by value) of a decedent who was a resident and citizen of 
Canada were situated in the United States, the estate would be entitled to a pro rata 
unified credit of $96,400 (provided that the U.S. estate tax due is not less than that 
amount). For purposes of the denominator, the entire gross estate wherever situated 
(i.e., the worldwide estate, determined under U.S. domestic law) is to be taken into 
account for purposes of the computation. For purposes of the numerator, an estate’s 
assets will be treated as situated in the United States if they are so treated under U.S. 
domestic law. However, if enacted, a technical correction now pending before the Con- 
gress will amend U.S. domestic law to clarify that assets will not be treated as U.S. 
situs assets for purposes of the pro rata unified credit computation if the United States 
is precluded from taxing them by reason of a treaty obligation. This technical correc- 
tion will affect the interpretation of both this paragraph 2 and the analogous provisions 
in existing conventions. As currently proposed, it will take effect on the date of 
enactment. 


Paragraph 2 restricts the availability of the pro rata unified credit in two respects. First, 
the amount of the unified credit otherwise allowable under paragraph 2 is reduced by 
the amount of any unified credit previously allowed against U.S. gift tax imposed on 
any gift by the decedent. This rule reflects the fact that, under U.S. domestic law, a 
U.S. citizen or U.S. resident individual is allowed a unified credit against the U.S. gift 
tax on lifetime transfers. However, as a result of the estate tax computation, the indivi- 
dual is entitled only to a total unified credit of $192,800, and the amount of the unified 
credit available for use against U.S. estate tax on the individual’s estate is effectively 
reduced by the amount of any unified credit that has been allowed in respect of gifts by 
the individual. This rule is reflected by reducing the amount of the pro rata unified 
credit otherwise allowed to the estate of a decedent individual under paragraph 2 by the 
amount of any unified credit previously allowed with respect to lifetime gifts by that 
individual. This reduction will be relevant only in rare cases, where the decedent made 
gifts subject to the U.S. gift tax while a U.S. citizen or U.S, resident (as defined under 
the Internal Revenue Code for U.S. gift tax purposes). 


Paragraph 2 also conditions allowance of the pro rata unified credit upon the provision 
of all information necessary to verify and compute the credit. Thus, for example, the 
estate’s representatives will be required to demonstrate satisfactorily both the value of 
the worldwide estate and the value of the U.S. portion of the estate. Substantiation 
requirements also apply, of course, with respect to other provisions of the Protocol and 
the Convention. However, the negotiators believed it advisable to emphasize the sub- 
stantiation requirements in connection with this provision, because the computation of 
the pro rata unified credit involves certain information not otherwise relevant for U.S. 
estate tax purposes. 


In addition, the amount of the pro rata unified credit is limited to the amount of U.S. 
estate tax imposed on the estate. See section 2102(c)(4) of the Internal Revenue Code. 


Related Provisions: See at end of Art. XXIX-B. 


Definitions: “Canada” — Art. III:1(a), ITCIA 5; “estate”, “individual”, “non-resi- 
dent” —ITCIA 3, ITA 248(1); “resident” —ITCIA 3, ITA.250; “United. States” — 
Art. [I:1(b). 


3. In determining the estate tax imposed by the United States on an 
individual’s estate with respect to property that passes to the surviv- 
ing spouse of the individual (within the meaning of the law of the 
United States) and that would qualify for the estate tax marital de- 
duction under the law of the United States if the surviving spouse 
were a citizen of the United States and all applicable elections were 
properly made (in this paragraph and in paragraph 4 referred to as 
“qualifying property”), a non-refundable credit computed in accor- 
dance with the provisions of paragraph 4 shall be allowed in addi- 
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tion to the unified credit allowed to the estate under paragraph 2 or 
under the law of the United States, provided that 


(a) the individual was at the time of death a citizen of the United 
States or a resident of either Contracting State; 


(b) the surviving spouse was at the time of the individual’s death 
a resident of either Contracting State; 


(c) if both the individual and the surviving spouse were residents 
of the United States at the time of the individual’s death, one or 
both was a citizen of Canada; and 


(d) the executor of the decedent’s estate elects the benefits of 
this paragraph and waives irrevocably the benefits of any estate 
tax marital deduction that would be allowed under the law of the 
United States on a United States Federal estate tax return filed 
for the individual’s estate by the date on which a qualified do- 
mestic trust election could be made under the law of the United 
States. 


Technical Explanation [1995 Protocol]: 
Marital credit 


Paragraph 3 of Article XXIX B allows a special “marital credit” against U.S. estate tax 
in respect of certain transfers to a surviving spouse. The purpose of this marital credit is 
to alleviate, in appropriate cases, the impact of the estate tax marital deduction restric- 
tions enacted by the Congress in the Technical and Miscellaneous Revenue Act of 1988 
(“TAMRA’”). It is the firm position of the U.S. Treasury Department that the TAMRA 
provisions do not violate the non-discrimination provisions of this Convention or any 
other convention to which the United States is a party. This is because the estate — not 
the surviving spouse — is the taxpayer, and the TAMRA provisions treat the estates of 
nonresidents not citizens of the United States in the same manner as the estates of U.S. 
citizen and U.S. resident decedents. However, the U.S. negotiators believed that it was 
not inappropriate, in the context of the Protocol, to ease the impact of those TAMRA 
provisions upon certain estates of limited value. 


Paragraph 3 allows a non-refundable marital credit in addition to the pro rata unified 
credit allowed under paragraph 2.(or, in the case of a U.S. citizen or U.S. resident 
decedent, the unified credit allowed under U.S. domestic law). However, the marital 
credit is allowed only in connection with transfers satisfying each of the five conditions 
set forth in paragraph 3. First, the property must be “qualifying property,” i.e., it must 
pass to the surviving spouse (within the meaning of U.S. domestic law) and be property 
that would have qualified for the estate tax marital deduction under U.S. domestic law 
if the surviving spouse had been a U.S. citizen and all applicable elections specified by 
U.S. domestic law had been properly made. Second, the decedent must have been, at 
the time of death, either a resident of Canada or the United States or a citizen of the 
United States. Third, the surviving spouse must have been, at the time of the decedent’s 
death, a resident of either Canada or the United States. Fourth, if both the decedent and 
the surviving spouse were residents of the United States at the time of the decedent’s 
death, at least one of them must have been a citizen of Canada. Finally, to limit the 
benefits of paragraph 3 to relatively small estates, the executor of the decedent’s estate 
is required to elect the benefits of paragraph 3, and to waive irrevocably the benefits of 
any estate tax marital deduction that would be allowed under U.S. domestic law, on a 
U.S. Federal estate tax return filed by the deadline for making a qualified domestic 
trust election under Internal Revenue Code section 2056A(d). In the case of the estate 
of a decedent for which the U.S. Federal estate tax return is filed on or before the date 
on which this Protocol enters into force, this election and waiver must be made on any 
return filed to claim a refund pursuant to the special effective date applicable to such 
estates (discussed below). 

Related Provisions: See at end of Art. XXIX-B. 
Definitions: “Canada” — Art. III:1(a), ITCIA 5; “estate”, “individual”, “property” — 
ITCIA 3, ITA 248(1); “qualified domestic trust” — Internal Revenue Code s. 
2056A(a); “resident” —ITCIA 3, ITA 250; “surviving spouse” — Internal Revenue 
Code s. 2(a); “United States’ — Art. III:1(b). 


4. The amount of the credit allowed under paragraph 3 shall equal 
the lesser of 


(a) the unified credit allowed under paragraph 2 or under the law 
of the United States (determined without regard to any credit al- 
lowed previously with respect to any gift made by the indivi- 
dual), and 


(b) the amount of estate tax that would otherwise be imposed by 
the United States on the transfer of qualifying property. 


The amount of estate tax that would otherwise be imposed by the 
United States on the transfer of qualifying property shall equal the 
amount by which the estate tax (before allowable credits) that 
would be imposed by the United States if the qualifying property 
were included in computing the taxable estate exceeds the estate tax 
(before allowable credits) that would be so imposed if the qualify- 
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ing property were not so included. Solely for purposes of determin- 
ing other credits allowed under the law of the United States, the 
credit provided under paragraph 3 shall be allowed after such other 
credits. 


Technical Explanation [1995 Protocol]: 


Paragraph 4 governs the computation of the marital credit allowed under paragraph 3. 
It provides that the amount of the marital credit shall equal the lesser of (i) the amount 
of the unified credit allowed to the estate under paragraph 2 or, where applicable, under 
U.S. domestic law (before reduction for any gift tax unified credit), or (ii) the amount 
of U.S. estate tax that would otherwise be imposed on the transfer of qualifying pro- 
perty to the surviving spouse. For this purpose, the amount of U.S. estate tax that would 
otherwise be imposed on the transfer of qualifying property equals the amount by 
which (i) the estate tax (before allowable credits) that would be imposed if that pro- 
perty were included in computing the taxable estate exceeds (ii) the estate tax (before 
allowable credits) that would be imposed if the property were not so included. Property 
that, by reason of the provisions of paragraph 8 of this Article, is not subject to U.S. 
estate tax is not taken into account for purposes of this hypothetical computation. 


Finally, paragraph 4 provides taxpayers with an ordering rule. The rule states that, 
solely for purposes of determining any other credits (e.g., the credits for foreign and 
state death taxes) that may be allowed under U.S. domestic law to the estate, the mari- 
tal credit shall be allowed after such other credits. 


In certain cases, the provisions of paragraphs 3 and 4 may affect the U.S. estate taxa- 
tion of a trust that would meet the requirements for a qualified terminable interest pro- 
perty (“QTIP”’) election, for example, a trust with a life income interest for the surviv- 
ing spouse and a remainder interest for other family members. If, in lieu of making the 
QTIP election and the qualified domestic trust election, the decedent’s executor makes 
the election described in paragraph 3(d) of this Article, the provisions of Internal Reve- 
nue Code sections 2044 (regarding inclusion in the estate of the second spouse of cer- 
tain property for which the marital deduction was previously allowed), 2056A (regard- 
ing qualified domestic trusts), and 2519 (regarding dispositions of certain life estates) 
will not apply. To obtain this treatment, however, the executor is required, under para- 
graph 3,to irrevocably waive the benefit of any marital deduction allowable under the 
Internal Reyenue Code with respect to the trust. 


The following examples illustrate the operation of the marital credit and its interaction 
with other credits. Unless otherwise stated, assume for purposes of illustration that H, 
the decedent, and W, his surviving spouse, are Canadian citizens resident in Canada at 
the time of the decedent’s death. Assume further that all conditions set forth in 
paragraphs 2 and 3 of this Article XXIX B are satisfied (including the condition that 
the executor waive the estate tax marital deduction), that no deductions are available 
under the /nternal Revenue Code in computing the U.S. estate tax liability, and that 
there are no adjusted taxable gifts within the meaning of /nternal Revenue Code section 
2001(b) or 2101(c). Also assume that the applicable U.S. domestic estate and gift tax 
laws are those that were in effect on the date the Protocol was signed. 


Example 1, H has a worldwide gross estate of $1,200,000. He bequeaths U.S. real 
property worth $600,000 to W. The remainder of H’s estate consists of Canadian 
situs property. H’s estate would be entitled to a pro rata unified credit of $96,400 
(= $192,800 x (600,000/1,200,000)) and to a marital credit in the same amount (the 
lesser of the unified credit allowed ($96,400) and the U.S. estate tax that would 
otherwise be imposed on the property transferred to W ($192,800 [tax on U.S. 
taxable estate of $600,000])). The pro rata unified credit and the marital credit 
combined would eliminate all U.S. estate tax with respect to the property trans- 
ferred to W. 


Example 2. H has a worldwide gross estate of $1,200,000, all of which is situated 
in the United States. He bequeaths U.S. real property worth $600,000 to W and 
US. real property worth $600,000 to a child, C. H’s estate would be entitled to a 
pro rata unified credit of $192,800 (= $192,800 x 1,200,000/1,200,000) and to a 
marital credit of $192,800 (the lesser of the unified credit ($192,800) and the U.S. 
estate tax that would otherwise be imposed on the property transferred to W 
($235,000, i.e., $427,800 [tax on U.S. taxable estate of $1,200,000] less $192,800 
[tax on U.S. taxable estate of $600,000])). This would reduce the estate’s total U.S. 
estate tax liability of $427,800 by $385,600. 


Example 3. H has a worldwide gross estate of $700,000, of which $500,000 is real 
property situated in the United States. H bequeaths U.S. real property valued at 
$100,000 to W. The remainder of H’s gross estate, consisting of U.S. and Canadian 
situs real property, is bequeathed to H’s child, C. H’s estate would be entitled to a 
pro rata unified credit of $137,714 ($192,800 x $500,000/$700,000). In addition, 
H’s estate would be entitled to a marital credit of $34,000, which equals the lesser 
of the unified credit ($137,714) and $34,000 (the U.S. estate tax that would other- 
wise be imposed on the property transferred to W before allowance of any credits, 
i.c., $155,800 [tax on U.S. taxable estate of $500,000] less $121,800 [tax on U.S. 
taxable estate of $400,000]). 


Example 4. H has a worldwide gross estate of $5,000,000, $2,000,000 of which 
consists of U.S. real property situated in State X. State X imposes a state death tax 
equal to the federal credit allowed under /nternal Revenue Code section 2011. H 
bequeaths U.S, situs real property worth $1,000,000 to W and U.S. situs real pro- 
perty worth $1,000,000 to his child, C. The remainder of H’s estate ($3,000,000) 
consists of Canadian situs property passing to C. H’s estate would be entitled to a 
pro rata unified credit of $77,120 ($192,800 x $2,000,000/$5,000,000). H’s estate 
would be entitled to a state death tax credit under /nternal Revenue Code section 
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2102 of $99,600 (determined under Internal Revenue Code section 201 1(b) with 
respect to an adjusted taxable estate of $1,940,000). H’s estate also would be enti- 
tled to a marital credit of $77,120, which equals the lesser of the unified credit 
($77,120) and $435,000 (the U.S. estate tax that would otherwise be imposed on 
the property transferred to W before allowance of any credits, ie., $780,000 [tax 
on U.S. taxable estate of $2,000,000] less $345,800 [tax on U.S. taxable estate of 
$1,000,000)). 
Example 5. The facts are the same as in Example 4, except that H and W are Cana- 
dian citizens who are resident in the United States at the time of H’s death. Cana- 
dian Federal and provincial income taxes totalling $500,000 are imposed by reason 
of H’s death. H’s estate would be entitled to a unified credit of $192,800 and to a 
state death tax credit of $300,880 under Internal Revenue Code sections 2010 and 
2011(b), respectively. Under paragraph 6 of Article XXIX B, H’s estate would be 
entitled to a credit for the Canadian income tax imposed by reason of death, equal 
to the lesser of $500,000 (the Canadian taxes paid) or $1,138,272 ($2,390,800 (tax 
on $5,000,000 taxable estate) less total of unified and state death tax credits 
($493,680) x $3,000,000/$5,000,000). H’s estate also would be entitled to a marital 
credit of $192,800, which equals the lesser of the unified credit ($192,800) and 
$550,000 (the U.S. estate tax that would otherwise be imposed on the property 
transferred to W before allowance of any credits, i.e., $2,390,800 [tax on U.S. taxa- 
ble estate of $5,000,000] less $1,840,800 [tax on U.S. taxable estate of 
$4,000,000]). 

Definitions: “estate”, “individual” — ITCIA 3, ITA 248(1); “qualifying property” — 

Art. XXIX-B:3; “United States” — Art. III:1(b). 


5. Where an individual was a resident of the United States immedi- 
ately before the individual’s death, for the purposes of subsection 
70(6) of the Income Tax Act, both the individual and the indivi- 
dual’s spouse shall be deemed to have been resident in Canada im- 
mediately before the individual’s death. Where a trust that would be 
a trust described in subsection 70(6) of that Act, if its trustees that 
were residents or citizens of the United States or domestic corpora- 
tions under the law of the United States were residents of Canada, 
requests the competent authority of Canada to do so, the competent 
authority may agree, subject to terms and conditions satisfactory to 
such competent authority, to treat the trust for the purposes of that 
Act as being resident in Canada for such time as may be stipulated 
in the agreement. 


Technical Explanation [1995 Protocol]: 
Canadian treatment of certain transfers 


The provisions of paragraph 5 relate to the operation of Canadian law. They are in- 
tended to provide deferral (“rollover”) of the Canadian tax at death for certain transfers 
to a surviving spouse and to permit the Canadian competent authority to allow such 
deferral for certain transfers to a trust. For example, they would enable the competent 
authority to treat a trust that is a qualified domestic trust for U.S. estate tax purposes as 
a Canadian spousal trust as well for purposes of certain provisions of Canadian tax law 
and of the Convention. These provisions do not affect U.S. domestic law regarding 
qualified domestic trusts. Nor do they affect the status of U.S. resident individuals for 
any other purpose. 

Definitions: “Canada” — Art. IIIl:1(a), ITCIA 5; “competent authority” — Art. 
II:1(g); “individual” —ITCIA 3, ITA 248(1); “resident”? —ITCIA 3, ITA 250; 
“trust” —ITCIA 3, ITA 248(1); “United States” — Art. III:1(b). 


interpretation Bulletins: IT-305R4: Testamentary spouse trusts. 


6. In determining the amount of Canadian tax payable by an indivi- 
dual who immediately before death was a resident of Canada, or by 
a trust described in subsection 70(6) of the Income Tax Act (or a 
trust which is treated as being resident in Canada under the provi- 
sions of paragraph 5), the amount of any Federal or state estate or 
inheritance taxes payable in the United States (not exceeding, where 
the individual was a citizen of the United States or a former citizen 
referred to in paragraph 2 of Article XXIX (Miscellaneous Rules), 
the amount of estate and inheritance taxes that would have been 
payable if the individual were not a citizen or former citizen of the 
United States) in respect of property situated within the United 
States shall, 


(a) to the extent that such estate or inheritance taxes are imposed 
upon the individual’s death, be allowed as a deduction from the 
amount of any Canadian tax otherwise payable by the individual 
for the taxation year in which the individual died on the total of 


(i) any income, profits or gains of the individual arising 
(within the meaning of paragraph 3 of Article XXIV (Elimi- 
nation of Double Taxation)) in the United States in that year, 
and 
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(ii) where the value at the time of the individual’s death of 
the individual’s entire gross estate wherever situated (deter- 
mined under the law of the United States) exceeded 1.2 mil- 
lion U.S. dollars or its equivalent in Canadian dollars, any 
income, profits or gains of the individual for that year from 
property situated in the United States at that time, and 


(b) to the extent that such estate or inheritance taxes are imposed 
upon the death of the individual’s surviving spouse, be allowed 
as a deduction from the amount of any Canadian tax otherwise 
payable by the trust for its taxation year in which that spouse 
dies on any income, profits or gains of the trust for that year 
arising (within the meaning of paragraph 3 of Article XXIV 
(Elimination of Double Taxation)) in the United States or from 
property situated in the United States at the time of death of the 
spouse. 


For purposes of this paragraph, property shall be treated as situated 
within the United States if it is so treated for estate tax purposes 
under the law of the United States as in effect on March 17, 1995, 
subject to any subsequent changes thereof that the competent au- 
thorities of the Contracting States have agreed to apply for the pur- 
poses of this paragraph. The deduction allowed under this para- 
graph shall take into account the deduction for any income tax paid 
or accrued to the United States that is provided under paragraph 
2(a), 4(a) or 5(b) of Article XXIV (Elimination of Double 
Taxation). 

Technical Explanation [1995 Protocol]: 

Credit for U.S. taxes 


Under paragraph 6, Canada agrees to give Canadian residents and Canadian resident 
spousal trusts (or trusts treated as such by virtue of paragraph 5) a deduction from tax 
(i.e., a credit) for U.S. Federal or state estate or inheritance taxes imposed on U.S. situs 
property of the decedent or the trust. This credit is allowed against the income tax 
imposed by Canada, in an amount computed in accordance with subparagraph 6(a) or 
6(b). 


Subparagraph 6(a) covers the first set of cases — where the U.S. tax is imposed upon a 
decedent’s death. Subparagraph 6(a)(i) allows a credit for U.S. tax against the total 
amount of Canadian income tax payable by the decedent in the taxable year of death on 
any income, profits, or gains arising in the United States (within the meaning of para- 
graph 3 of Article XXIV (Elimination of Double Taxation)). For purposes of subpara- 
graph 6(a)(i), income, profits, or gains arising in the United States within the meaning 
of paragraph 3 of Article XXIV include gains deemed realized at death on U.S. situs 
real property and on personal property forming part of the business property of a U.S. 
permanent establishment or fixed base. (As explained below, these are the only types of 
property on which the United States may impose its estate tax if the estate is worth $1.2 
million or less.) Income, profits, or gains arising in the United States also include in- 
come and profits earned by the decedent during the taxable year of death, to the extent 
that the United States may tax such amounts under the Convention (e.g., dividends 
received from a U.S. corporation and wages from the performance of personal services 
in the United States). 


Where the value of the decedent’s entire gross estate exceeds $1.2 million, subpara- 
graph 6(a)(ii) allows a credit against the Canadian income tax on any income, profits, 
or gains from any U.S. situs property, in addition to any credit allowed by subpara- 
graph 6(a)(i). This provision is broader in scope than is the general rule under subpara- 
graph 6(a)(i), because the United States has retained the right to impose its estate tax on 
all types of property in the case of larger estates. 


Subparagraph 6(b) provides rules for a second category of cases — where the U.S. tax 
is imposed upon the death of the surviving spouse. In these cases, Canada agrees to 
allow a credit against the Canadian tax payable by a trust for its taxable year during 
which the surviving spouse dies on any income, profits, or gains (i) arising in the 
United States on U.S. situs real property or business property, or (ii) from property 
situated in the United States. These rules are intended to provide a credit for taxes 
imposed as a result of the death of the surviving spouse in situations involving trusts. 
To the extent that taxes are imposed on the estate of the surviving spouse, subparagraph 
6(a) would apply as well. In addition, the competent authorities are authorized to pro- 
vide relief from double taxation in certain additional circumstances involving trusts, as 
described above in connection with Article 14 of the Protocol. 


The credit allowed under paragraph 6 is subject to certain conditions. First, where the 
decedent was a U.S. citizen or former citizen (described in paragraph 2 of Article 
XXIX (Miscellaneous Rules)), paragraph 6 does not obligate Canada to provide a 
credit for U.S. taxes in excess of the amount of U.S. taxes that would have been paya- 
ble if the decedent had not been a U.S. citizen or former citizen. Second, the credit 
allowed under paragraph 6 will be computed after taking into account any deduction 
for U.S. income tax provided under paragraph 2(a), 4(a), or 5(b) of Article XXIV 
(Elimination of Double Taxation). This clarifies that no double credit will be allowed 
for any amount and provides an ordering rule. Finally, because Canadian domestic law 
does not contain a definition of U.S. situs property for death tax purposes, such a defi- 
nition is provided for purposes of paragraph 6. To maximize coordination of the credit 
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provisions, the Contracting States agreed to follow the U.S. estate tax law definition as 
in effect on the date of signature of the Protocol and, subject to competent authority 
agreement, as it may be amended in the future. 


Related Provisions: See at end of Art. XXIX-B. 


Definitions: “Canada” — Art. III:1(a), ITCIA 5: “Canadian tax” — Art. IIT: 1(c); “es- 
tate”, “individual”, “property” — ITCIA 3, ITA 248(1); “resident” —ITCIA 3, ITA 
250; “trust” — ITCIA 3, ITA 248(1); “United States” — Art. Ill: 1(b). 


7. In determining the amount of estate tax imposed by the United 
States on the estate of an individual who was a resident or citizen of 
the United States at the time of death, or upon the death of a surviv- 
ing spouse with respect to a qualifed domestic trust created by such 
an individual or the individual’s executor or surviving spouse, a 
credit shall be allowed against such tax imposed in respect of pro- 
perty situated outside the United States, for the federal and provin- 
cial income taxes payable in Canada in respect of such property by 
reason of the death of the individual or, in the case of a qualified 
domestic trust, the individual’s surviving spouse. Such credit shall 
be computed in accordance with the following rules: 


(a) a credit otherwise allowable under this paragraph shall be 
allowed regardless of whether the identity of the taxpayer under 
the law of Canada corresponds to that under the law of the 
United States; 


(b) the amount of a credit allowed under this paragraph shall be 
computed in accordance with the provisions and subject to the 
limitations of the law of the United States regarding credit for 
foreign death taxes (as it may be amended from time to time 
without changing the general principle hereof), as though the in- 
come tax imposed by Canada were a creditable tax under that 
law; 


(c) a credit may be claimed under this paragraph for an amount 
of federal or provincial income tax payable in Canada only to 
the extent that no credit or deduction is claimed for such amount 
in determining any other tax imposed by the United States, other 
than the estate tax imposed on property in a qualified domestic 
trust upon the death of the surviving spouse. 


Technical Explanation [1995 Protocol]: 
Credit for Canadian taxes 


Under paragraph 7, the United States agrees to allow a credit against U.S. Federal es- 
tate tax imposed on the estate of a U.S. resident or U.S. citizen decedent, or upon the 
death of a surviving spouse with respect to a qualified domestic trust created by such a 
decedent (or the decedent’s executor or surviving spouse). The credit is allowed for 
Canadian Federal and provincial income taxes imposed at death with respect to pro- 
perty of the estate or trust that is situated outside of the United States. As in the case 
under paragraph 6, the competent authorities also are authorized to provide relief from 
double taxation in certain cases involving trusts (see discussion of Article 14, above). 


The amount of the credit generally will be determined as though the income tax im- 
posed by Canada were a creditable tax under the U.S. estate tax provisions regarding 
credit for foreign death taxes, in accordance with the provisions and subject to the limi- 
tations of Internal Revenue Code section 2014. However, subparagraph 7(a) clarifies 
that a credit otherwise allowable under paragraph 7 will not be denied merely because 
of inconsistencies between U.S. and Canadian law regarding the identity of the tax- 
payer in the case of a particular taxable event. For example, the fact that the taxpayer is 
the decedent’s estate for purposes of U.S. estate taxation and the decedent for purposes 
of Canadian income taxation will not prevent the allowance of a credit under paragraph 
7 for Canadian income taxes imposed by reason of the death of the decedent. 


In addition, subparagraph 7(c) clarifies that the credit against the U.S. estate tax gener- 
ally may be claimed only to the extent that no credit or deduction is claimed for the 
same amount of Canadian tax in determining any other U.S. tax. This makes clear, for 
example, that a credit may not be claimed for the same amount under both this provi- 
sion and Article XXIV (Elimination of Double Taxation). To prevent double taxation, 
an exception to this restriction is provided for certain taxes imposed with respect to 
qualified domestic trusts. Subject to the limitations of subparagraph 7(c), the taxpayer 
may choose between relief under Article XXIV, relief under this paragraph 7, or some 
combination of the two. 

Definitions: “Canada” — Art. III:1(a), ITCIA 5; “estate”, “individual”, “property” — 
ITCIA 3, ITA 248(1); “qualified domestic trust” —Jnternal Revenue Code s. 
2056A(a); “surviving spouse” — /nternal Revenue Code s. 2(a); “taxpayer” — ITCIA 
3, ITA 248(1); “United States” — Art. III:1(b). 


8. Provided that the value, at the time of death, of the entire gross 
estate wherever situated of an individual who was a resident of 
Canada (other than a citizen of the United States) at the time of 
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death does not exceed 1.2 million U.S dollars or its equivalent in 
Canadian dollars, the United States may impose its estate tax upon 
property forming part of the estate of the individual only if any gain 
derived by the individual from the alienation of such property 
would have been subject to income taxation by the United States in 
accordance with Article XIII (Gains). 


Technical Explanation [1995 Protocol]: 
Relief for small estates 


Under paragraph 8, the United States agrees to limit the application of its estate tax in 
the case of certain small estates of Canadian resident decedents. This provision is in- 
tended to eliminate the “trap for the unwary” that exists for such decedents, in the 
absence of an estate tax convention between the United States and Canada. In the ab- 
sence of sophisticated estate tax planning, such decedents may inadvertently subject 
their estates to U.S. estate tax liability by holding shares of U.S. corporate stock or 
other U.S. situs property. U.S. resident decedents are already protected in this regard by 
the provisions of Article XIII (Gains) of the present Convention, which prohibit Can- 
ada from imposing its income tax on gains deemed realized at death by U.S. residents 
on such property. 


Paragraph 8 provides relief only in the case of Canadian resident decedents whose en- 
tire gross estates wherever situated (i.e., worldwide gross estates determined under U.S. 
law) have a value, at the time of death, not exceeding $1.2 million. Paragraph 8 pro- 
vides that the United States may impose its estate tax upon property forming part of 
such estates only if any gain on alienation of the property would have been subject to 
U.S. income taxation under Article XIII (Gains). For estates with a total value not ex- 
ceeding $1.2 million, this provision has the effect of permitting the United States to 
impose its estate tax only on real property situated in the United States, within the 
meaning of Article XIII, and personal property forming part of the business property of 
a U.S. permanent establishment or fixed base. 


Saving clause exceptions 


Certain provisions of Article XXIX B are included in the list of exceptions to the gen- 
eral “saving clause” of Article XXIX (Miscellaneous Rules), as amended by Article 17 
of the Protocol. To the extent that an exception from the saving clause is provided for a 
provision, each Contracting State is required to allow the benefits of that provision to 
its residents (and, in the case of the United States, its citizens), notwithstanding the 
saving clause. General saving clause exceptions are provided for paragraphs 1, 5, and 6 
of Article XXIX B. Saving clause exceptions are provided for paragraphs 2, 3, 4, and 7, 
except for the estates of former U.S. citizens referred to in paragraph 2 of Article 
XXIX. 


Effective dates 


Article 21 of the Protocol contains special retrospective effective date provisions for 
paragraphs 2 through 8 of Article XXIX B and certain related provisions of the Proto- 
col. Paragraphs 2 through 8 of Article XXIX B and the specified related provisions 
generally will take effect with respect to deaths occurring after the date on which the 
Protocol enters into force (i.e., the date on which the instruments of ratification are 
exchanged). Howeyer, the benefits of those provisions will also be available with re- 
spect to deaths occurring after November 10, 1988, provided that a claim for refund 
due as a result of these provisions is filed by the later of one year from the date on 
which the Protocol enters into force or the date on which the applicable period for 
filing such a claim expires under the domestic law of the Contracting State concerned. 
The general effective dates set forth in Article 21 of the Protocol otherwise apply. 


It is unusual for the United States to agree to retrospective effective dates. In this case, 
however, the negotiators believed that retrospective application was not inappropriate, 
given the fact that the TAMRA provisions were the impetus for negotiation of the Pro- 
tocol and that the negotiations commenced soon after the enactment of TAMRA. The 
United States has agreed to retrospective effective dates in certain other instances (e.g., 
in the case of the U.S.-Germany estate tax treaty), The retrospective effective dates 
apply reciprocally, so that they will benefit the estates of U.S. decedents as well as 
Canadian decedents. 


Definitions: “Canada” — Art. III:1(a), ITCIA 5; “estate”, “individual”, “property” — 
ITCIA 3, ITA 248(1); “United States” — Art. II:1(b). 


Related Provisions [Art. XXiX-B]: ITA 60(d) — Deduction for interest accruing on 
estate taxes; Art. I[:2(b)(iv) — Application to U.S. estate taxes; Art. XXVI:3(g) — 
Competent authority agreement to eliminate double taxation. 


History [Art. XXIX-B]: Art. XXIX-B added by 1995 Protocol, article 19, generally 
effective for deaths after November 10, 1988, provided refund claims that would other- 
wise be too late are filed by November 9, 1996 (see Art. 21(2) under “Application of 
the 1995 Protocol” above.) 


Article XXX — Entry Into Force 


1. This Convention shall be subject to ratification in accordance 
with the applicable procedures of each Contracting State and instru- 
ments of ratification shall be exchanged at Ottawa as soon as 
possible. 
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Technical Explanation [1984]: 

Paragraph | provides that the Convention is subject to ratification in accordance with 
the procedures of Canada and the United States. The exchange of instruments of ratifi- 
cation is to take place at Ottawa as soon as possible, 


2. The Convention shall enter into force upon the exchange of in- 
struments of ratification and, subject to the provisions of paragraph 
3, its provisions shall have effect: 


(a) for tax withheld at the source on income referred to in Arti- 
cles X (Dividends), XI (Interest), XII (Royalties) and XVIII 
(Pensions and Annuities), with respect to amounts paid or 
credited on or after the first day of the second month next fol- 
lowing the date on which the Convention enters into force, 


(b) for other taxes, with respect to taxable years beginning on or 
after the first day of January next following the date on which 
the Convention enters into force; and 


(c) notwithstanding the provisions of subparagraph (6), for the 
taxes covered by paragraph 4 of Article XXIX (Miscellaneous 
Rules) with respect to all taxable years referred to in that 
paragraph. 
Technical Explanation [1984]: 
Paragraph 2 provides, subject to paragraph 3, that the Convention shall enter into force 
upon the exchange of instruments of ratification. It has effect, with respect to source 
State taxation of dividends, interest, royalties, pensions, annuities, alimony, and child 
support, for amounts paid or credited on or after the first day of the second calendar 
month after the date on which the instruments of ratification are exchanged. For other 
taxes, the Convention takes effect for taxable years beginning on or after January | 
next following the date when instruments of ratification are exchanged. In the case of 
relief from United States social security taxes provided by paragraph 4 of Article XXIX 
(Miscellaneous Rules), the Convention also has effect for taxable years before the date 
on which instruments of ratification are exchanged. 


3. For the purposes of applying the United States foreign tax credit 
in relation to taxes paid or accrued to Canada: 


(a) notwithstanding the provisions of paragraph 2(a) of Article II 
(Taxes Covered), the tax on 1971 undistributed income on hand 
imposed by Part IX of the Income Tax Act of Canada shall be 
considered to be an income tax for distributions made on or after 
the first day of January 1972 and before the first day of January 
1979 and shall be considered to be imposed upon the recipient 
of a distribution, in the proportion that the distribution out of 
undistributed income with respect to which the tax has been paid 
bears to 85 per cent of such undistributed income; 


(b) the principles of paragraph 6 of Article XXIV (Elimination 
of Double Taxation) shall have effect for taxable years begin- 
ning on or after the first day of January 1976; and 


(c) the provisions of paragraph 1 of Article XXIV shall have 
effect for taxable years beginning on or after the first day of Jan- 
uary 1981. 


Any claim for refund based on the provisions of this paragraph may 
be filed on or before June 30 of the calendar year following that in 
which the Convention enters into force, notwithstanding any rule of 
domestic law to the contrary. 


Technical Explanation [1984]: 


Paragraph 3 provides special effective date rules for foreign tax credit computations 
with respect to taxes paid or accrued to Canada. Paragraph 3(a) provides that the tax on 
1971 undistributed income on hand imposed by Part IX of the Income Tax Act of Can- 
ada is considered to be an “income tax” for distributions made on or after January 1, 
1972 and before January 1, 1979. Any such tax which is paid or accrued under U.S. 
standards is considered to be imposed at the time of distribution and on the recipient of 
the distribution, in the proportion that the distribution out of undistributed income with 
respect to which the tax has been paid bears to 85 percent of such undistributed in- 
come. A person claiming a credit for tax pursuant to paragraph 3(a) is obligated to 
compute the amount of the credit in accordance with that paragraph. 


Paragraph 3(b) provides that the principles of paragraph 6 of Article XXIV (Elimina- 
tion of Double Taxation), which provides for resourcing of certain dividend, interest, 
and royalty income to eliminate double taxation of U.S. citizens residing in Canada, 
have effect for taxable years beginning on or after January 1, 1976. The paragraph is 
intended to grant the competent authorities sufficient flexibility to address certain prac- 
tical problems that have arisen under the 1942 Convention. It is anticipated that the 
competent authorities will be guided by paragraphs 4 and 5 of Article XXIV in apply- 
ing paragraph 3(b) of Article XXX. Paragraph 3(c) provides that the provisions of para- 
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graph 1 of Article XXIV (and the source rules of that Article) shall have effect for 
taxable years beginning on or after January 1, 1981. 

Any claim for refund based on the provisions of paragraph 3 may be filed on or before 
June 30 of the calendar year following the year in which instruments of ratification are 
exchanged, notwithstanding statutes of limitations or other rules of domestic law. to the 
contrary. For purposes of Code section 6611, the date of overpayment is the date on 
which instruments of ratification are exchanged, with respect to any refunds of U.S. tax 
pursuant to paragraph 3. 


History: Para. 3 amended by 1983 Protocol, article XIV. 
Definitions: “Canada” — Art. II:1(a), ITCIA 5; “United States” — Art, III:1(b). 


4. Subject to the provisions of paragraph 5, the 1942 Convention 
shall cease to have effect for taxes for which this Convention has 
effect in accordance with the provisions of paragraph 2. 


Technical Explanation [1984]: 


Paragraph 4 provides that, subject to paragraph 5, the 1942 Convention ceases to have 
effect for taxes for which the Convention has effect under the provisions of paragraph 
2. For example, if under paragraph 2 the Convention were to have effect with respect to 
taxes withheld at source on dividends paid as of October 1, 1984, the 1942 Convention 
will not have effect with respect to such taxes. 


5. Where any greater relief from tax would have been afforded by 
any provision of the 1942 Convention than under this Convention, 
any such provision shall continue to have effect for the first taxable 
year with respect to which the provisions of this Convention have 
effect under paragraph 2(b). 

Technical Explanation [1984]: 


Paragraph 5 modifies the rule of paragraph 4 to allow all of the provisions of the 1942 
Convention to continue to have effect for the period through the first taxable year with 
respect to which the provisions of the Convention would otherwise have effect under 
paragraph 2(b), if greater relief from tax is available under the 1942 Convention than 
under the Convention. Paragraph 5 applies to all provisions of the 1942 Convention, 
not just those provisions of the Convention for which the Convention takes effect under 
paragraph 2(b) of this Article. Thus, for example, assume that the Convention has ef- 
fect, pursuant to paragraph 2(b), for taxable years of a taxpayer beginning on or after 
January 1, 1985. Further assume that a U.S. resident with a taxable year beginning on 
April 1 and ending on March 31 receives natural resource royalties from Canada which 
are subject to a 25% tax under Article VI (Income from Real Property) of the Conven- 
tion, as amended by the Protocol, and Canada’s internal law, but which would be sub- 
ject to a 15% tax under Article XI of the 1942 Convention. Pursuant to paragraph 5, the 
greater benefits of the 1942 Convention would continue to apply to royalties paid or 
credited to the U.S. resident through March 31, 1986. 


Definitions: “the 1942 Convention” — Art. III:1(). 


6. The 1942 Convention shall terminate on the last date on which it 
has effect in accordance with the preceding provisions of this 
Article. 

Technical Explanation [1984]: 

Paragraph 6 provides that the 1942 Convention terminates on the last of the dates on 
which it has effect in accordance with the provisions of paragraphs 4 and 5. 
Definitions: “the 1942 Convention” — Art. III:1(). 


7. The Exchange of Notes between the United States and Canada 
dated August 2 and September 17, 1928, providing for relief from 
double income taxation on shipping profits, is terminated. Its provi- 
sions shall cease to have effect with respect to taxable years begin- 
ning on or after the first day of January next following the date on 
which this Convention enters into force. 

Technical Explanation [1984]: 

Paragraph 7 terminates the Exchange of Notes between the United States and Canada 
of August 2 and September 17, 1928 providing for relief from double taxation of ship- 
ping profits. The provisions of the Exchange of Notes no longer have effect for taxable 
years beginning on or after January | following the exchange of instruments of ratifica- 


tion of the Convention. The 1942 Convention, in Article V, had suspended the effec- 
tiveness of the Exchange of Notes. 


Definitions: “Canada” — Art. Il[:1(a), ITCIA 5; “United States” — Art. II:1(b). 


8. The provisions of the Convention between the Government of 
Canada and the Government of the United States of America for the 
Avoidance of Double Taxation and the Prevention of Fiscal Eva- 
sion with Respect to Taxes on the Estates of Deceased Persons 
signed at Washington on February 17, 1961 shall continue to have 
effect with respect to estates of persons deceased prior to the first 
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day of January next following the date on which this Convention 
enters into force but shall cease to have effect with respect to estates 
of persons deceased on or after that date. Such Convention shall 
terminate on the last date on which it has effect in accordance with 
the preceding sentence. 

Technical Explanation [1984]: 

Paragraph 8 terminates the Convention between Canada and the United States for the 
Avoidance of Double Taxation with Respect to Taxes on the Estates of Deceased Per- 
sons signed on February 17, 1961. The provisions of that Convention cease to have 


effect with respect to estates of persons deceased on or after January 1 of the year 
following the exchange of instruments of ratification of the Convention. 


Definitions: “Canada” — Art. III:1(a), ITCIA 5; “estate” —ITCIA 3, ITA 248(1); 
“person” — Art. III:1(e), ITCIA 3, Interpretation Act 35(1); “United States” — Art, 
III: 1(b). 


Interpretation Bulletins: IT-173R2: Capital gains derived in Canada by residents of 
the United States. 


Article XXXI — Termination 


1. This Convention shall remain in force until terminated by a Con- 
tracting State. 
Technical Explanation [1984]: 


Paragraph | provides that the Convention shall remain in force until terminated by 
Canada or the United States. 


2. Either Contracting State may terminate the Convention at any 
time after 5 years from the date on which the Convention enters into 
force provided that at least 6 months’ prior notice of termination 
has been given through diplomatic channels. 

Technical Explanation [1984]: 

Paragraph 2 provides that either Canada or the United States may terminate the Con- 
vention at any time after 5 years from the date on which instruments of ratification are 


exchanged, provided that notice of termination is given through diplomatic channels at 
least 6 months prior to the date on which the Convention is to terminate. 


3. Where a Contracting State considers that a significant change in- 
troduced in the taxation laws of the other Contracting State should 
be accommodated by a modification of the Convention, the Con- 
tracting States shall consult together with a view to resolving the 
matter; if the matter cannot be satisfactorily resolved, the first-men- 
tioned State may terminate the Convention in accordance with the 
procedures set forth in paragraph 2, but without regard to the 5 year 
limitation provided therein. 

Technical Explanation [1984]: 

Paragraph 3 provides a special termination rule in situations where Canada or the 
United States changes its taxation laws and the other Contracting State believes that 
such change is significant enough to warrant modification of the Convention. In such a 
circumstance, the Canadian Ministry of Finance and the United States Department of 
the Treasury would consult with a view to resolving the matter. If the matter cannot be 
satisfactorily resolved, the Contracting State requesting an accommodation because of 
the change in the other Contracting State’s taxation laws may terminate the Convention 
by giving the 6 months’ prior notice required by paragraph 2, without regard to whether 
the Convention has been in force for 5 years. 


Definitions: “State” — Art. ID: 1(i). 


4. In the event the Convention is terminated, the Convention shall 

cease to have effect: 
(a) for tax withheld at the source on income referred to in Arti- 
cles X (Dividends), XI (Interest), XII (Royalties), XVIII (Pen- 
sions and Annuities) and paragraph 2 of Article XXII (Other In- 
come), with respect to amounts paid or credited on or after the 
first day of January next following the expiration of the 6 
months’ period referred to in paragraph 2; and 
(b) for other taxes, with respect to taxable years beginning on or 
after the first day of January next following the expiration of the 
6 months’ period referred to in paragraph 2. 

Technical Explanation [1984]: 


Paragraph 4 provides that, in the event of termination, the Convention ceases to have 
effect for tax withheld at source under Articles X (Dividends), XI (Interest), XII (Roy- 


S. 3 


alties), and XVIII (Pensions and Annuities), and under paragraph 2 of Article XXII 
(Other Income), with respect to amounts paid or credited on or after the first day of 
January following the expiration of the 6 month period referred to in paragraph 2. In 
the case of other taxes, the Convention shall cease to have effvct in the event of termi- 
nation with respect to taxable years beginning on or after January | following the expi- 
ration of the 6 month period referred to in paragraph 2. 


APPENDIX: EXECUTION AND COMPETENT 
AUTHORITIES LETTER 
[From Canada — ed.] September 26, 1980 


Excellency: I have the honor to refer to the Convention between the 
United States of America and Canada with Respect to Taxes on In- 
come and on Capital, signed today, and to confirm certain under- 
standings reached between the two Governments with respect to the 
Convention. 


1. In French, the term “société” also means a “corporation” within 
the meaning of Canadian law. 


2. The competent authorities of each of the Contracting States shall 
review the procedures and requirements for an organization of the 
other Contracting State to establish its status as a religious, scien- 
tific, literary, educational or charitable organization entitled to ex- 
emption under paragraph 1 of Article XXI (Exempt Organizations), 
or as an eligible recipient of the charitable contributions or gifts re- 
ferred to in paragraphs 5 and 6 of Article XXI, with a view to 
avoiding duplicate application by such organizations to the adminis- 
tering agencies of both Contracting States. If a Contracting State 
determines that the other Contracting State maintains procedures to 
determine such status and rules for qualification that are compatible 
with such procedures and rules of the first-mentioned Contracting 
State, it is contemplated that such first-mentioned Contracting State 
shall accept the certification of the administering agency of the 
other Contracting State as to such status for the purpose of making 
the necessary determinations under paragraphs 1, 5 and 6 of Article 
XXI. 


It is further agreed that the term “family”, as used in paragraphs 5 
and 6 of Article XXI, means an individual’s brothers and sisters 
(whether by whole or half-blood, or by adoption), spouse, ances- 
tors, lineal descendants and adopted descendants. 


3. It is the position of Canada that the so-called “unitary apportion- 
ment” method used by certain states of the United States to allocate 
income to United States offices or subsidiaries of Canadian compa- 
nies results in inequitable taxation and imposes excessive adminis- 
trative burdens on Canadian companies doing business in those 
states. Under that method the profit of a Canadian company on its 
United States business is not determined on the basis of arm’s- 
length relations but is derived from a formula taking account of the 
income of the Canadian company and its worldwide subsidiaries as 
well as the assets, payroll and sales of all such companies. For a 
Canadian multinational company with many subsidiaries in differ- 
ent countries to have to submit its books and records for all of these 
companies to a state of the United States imposes a costly burden. It 
is understood that the Senate of the United States has not consented 
to any limitation on the taxing jurisdiction of the states by a treaty 
and that a provision which would have restricted the use of unitary 
apportionment in the case of United Kingdom corporations was re- 
cently rejected by the Senate. Canada continues to be concerned 
about this issue as it affects Canadian multinationals. If an accept- 
able provision on this subject can be devised, the United States 
agrees to reopen discussions with Canada on this subject. 
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CANADA-—UNITED KINGDOM TAX CONVENTION 


Convention between The Government of Canada and the Government of the United Kingdom of 
Great Britain and Northern Ireland for the Avoidance of Double Taxation and the Prevention of 
Fiscal Evasion with respect to Taxes on Income and Capital Gains, as Amended by the Protocols 
Signed on April 15, 1980, October 16, 1985 and May 7, 2003 
Enacted in Canada by S.C. 1980-81-82-83, c. 44, Part X (1980 Protocol enacted by Part XI); 1985 Protocol enacted in Canada by 


S1/86-47 (April 16, 1986), in force Dec. 23, 1985; 2003 Protocol enacted in Canada by P.C. 2003-1374 (Sept. 18, 2003), in force 
May 4, 2004. 


Background: The Canada—United Kingdom Income Tax Convention, signed on Sept. 8, 1978 [in force Dec. 17, 1980] and amended by a Protocol signed on April 15, 1980 [in 
force Dec. 18, 1980], a second Protocol signed on Oct. 16, 1985 [in force Dec. 23, 1985] and a third Protocol signed on May 7, 2003 [in force May 4, 2004], is reproduced below. 


In accordance with Article 28 of the Convention and Article VI of the 1980 Protocol, the provisions thereof have effect in Canada as follows: 
(a) in respect of tax withheld at the source on amounts paid or credited to non-residents on or after January 1, 1976; 
(b) in respect of other Canadian taxes, for the 1976 taxation year and subsequent years; 
(c) the provisions of Article 27A of the Convention, as added by Article IV of the Protocol, will have effect in Canada: 
(i) in respect of tax withheld at the source on amounts paid or credited to non-residents on or after January 1, 1981; 
(ii) in respect of other Canadian taxes for any taxation year beginning on or after January 1, 1981. 
The provisions of the 1985 Protocol have effect in Canada as follows: 


(a) for tax withheld at the source on income referred to in Articles 10, 11 and 12 of the Convention, as amended by the 1985 Protocol, with respect to amounts paid or credited 
on or after February 1, 1986; 


(b) in relation to payments referred to in Article 17 of the Convention, as amended by the 1985 Protocol, with respect to amounts paid on or after April 6, 1986; 
(c) in relation to all other provisions of the 1985 Protocol, for taxation years beginning on or after January 1, 1986. 
The 1985 Protocol shall cease to be effective at such time as the Convention ceases to be effective in accordance with Article 29 of the Convention. 
The May 7, 2003 Protocol, Art. XIV, provides: 
The Governments of the Contracting States shall inform one another, through diplomatic channels, of the completion of the procedures required by their laws for the 
bringing into force of this Protocol. This Protocol shall enter into force on the date of the later of these notifications and shall thereupon have effect: 
(a) in Canada: 
(i) in respect of tax withheld at the source, on amounts paid or credited to non-residents on or after the first day of January in the calendar year [2005 — ed.] next 
following that in which this Protocol enters into force; and 
(ii) in respect of other Canadian tax, for taxation years beginning on or after the first day of January in the calendar year [2005 — ed.] next following that in which 
this Protocol enters into force; 
(b) in the United Kingdom: 
(i) in respect of income tax and capital gains tax, for any year of assessment beginning on or after 6th April in the calendar year [2005 — ed.] next following that in 
which this Protocol enters into force; 
(ii) in respect of corporation tax, for any financial year beginning on or after ist April in the calendar year [2005 — ed.] next following that in which this Protocol 
enters into force. 
The Protocol entered into force on May 4, 2004. 
For commentary on the 2003 Protocol see Stephen Bowman, “Canada-United Kingdom Income Tax Convention — Third Protocol Signed — The Devil is in the Detail”, XI(1) 
Corporate Finance (Federated Press) 1018-22 (2003). 
For further discussion of each Article of this treaty see Vern Krishna and Pamela Cross, The Canada-U.K. Tax Treaty: Text and Commentary (LexisNexis Butterworths, 2005). 
For interpretation of tax treaties see Notes to Income Tax Conventions Interpretation Act, preceding the Canada-U.S. treaty; and OECD Model Tax Convention on Income and on 
Capital (International Bureau of Fiscal Documentation, ibfd.org). 
U.K. income tax is administered by Her Majesty’s Revenue & Customs. since April 2005 (merging Inland Revenue with HM Customs & Excise). For information, see 
www.hmre.gov.uk. 


Exchange of Letters between the Governments of the United Kingdom and Canada, May 7, 2003 
{from the UK] 


Excellency: 

I have the honour to refer to the Protocol amending the Convention between the Government of the United Kingdom of Great Britain and Northern Ireland and the 
Government of Canada for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income and Capital Gains, signed at London 
on 8 September 1978, as amended by the Protocol signed at Ottawa on 15 April 1980 and as further amended by the Protocol signed at London on 16 October 1985, which 
has been signed today and to make on behalf of the Government of the United Kingdom of Great Britain and Northern Ireland the following proposals: 


With reference to Articles IV, V and VI: 

It is understood that, in the event that, pursuant to an agreement or convention concluded after the date of signature of this Protocol with a country that is a member of the 
Organisation for Economic Co-operation and Development, Canada agrees to a rate of tax on dividends, interest, or royalties lower than that provided for in the Convention, 
the appropriate authorities of the Contracting States shall consult at the earliest opportunity with respect to further reductions in the withholding taxes provided for in the 
Convention. 

With reference to paragraph I of Article VI: 

It is understood that an individual who becomes a resident of the United Kingdom and is treated as resident for any year of assessment from the date of arrival shal] be 
charged to capital gains tax only in respect of chargeable gains from the alienation of property made after the date of arrival, provided that the individual has not been 
resident or ordinarily resident in the United Kingdom at any time during the six years immediately preceding the alienation of the property and that the gain in question is 
not one that is chargeable on the individual as the settlor of a settlement under sections 77-79 or section 86 and Schedule 5 of the Taxation of Chargeable Gains Act 1992. 


With reference to Article XII: 


2137 


Art. 1 


Canada—U.K. Income Tax Convention 


It is understood that the provisions of Article 24 (Exchange of Information) of the Convention, as amended by Article XII of the Protocol signed today, shall have effect 
from the date of entry into force of the Protocol, without regard to the taxable or chargeable period to which the request for information relates. 


If the foregoing proposals are acceptable to the Government of Canada, I have the honour to suggest that the present note and Your Excellency’s reply to that effect shall be 
regarded as constituting an agreement between the two Governments in this matter, which shall enter into force at the same time as the Protocol. 


I avail myself of this opportunity to extend to Your Excellency the assurance of my highest consideration. 


Dawn Primarolo 


[from Canada] 


Excellency: 


I have the honour to refer to your note dated 7 May 2003 which reads as follows: [see Letter from the Government of the United Kingdom above — ed.] 


The foregoing proposals being acceptable to the Government of Canada, I have the honour to confirm that your note and this reply shall be regarded as constituting an 
agreement between the two Governments in this matter which shall enter into force at the same time:as the Protocol. 


Please accept the renewed assurance of my highest consideration. 


Mel Cappe 


The Government of Canada and the Government of the United Kingdom of Great Britain and Northern Ireland, desiring to conclude a 
Convention for the avoidance of double taxation and the prevention of fiscal evasion with respect to taxes on income and capital gains, 


have agreed as follows: 


Article 1 — Personal Scope 


This Convention shall apply to persons who are residents of one or 
both of the Contracting States. 
Definitions: “person” — Art. 3:1(c); “resident” — ITCIA 3, ITA 250. 


Article 2 — Taxes Covered 


1. The taxes which are the subject of this Convention are: 
(a) in Canada: 


the income taxes which are imposed by the Government of Can- 
ada, (hereinafter referred to as ‘“‘Canadian tax’’); 


(b) in the United Kingdom of Great Britain and Northern 
Treland: 


the income tax, the corporation tax, the capital gains tax, the pe- 
troleum revenue tax and the development land tax (hereinafter 
referred to as “United Kingdom tax’’). 


Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “company” — Art.3:1(d); “tax” — 
Art. 3:1(g); “United Kingdom” — Art. 3:1(a)(ii). 


2. The Convention shall apply also to any identical or substantially 
similar taxes which are imposed after the date of signature of this 
Convention in addition to, or in place of, the existing taxes by either 
Contracting State or by the Government of any territory to which 
the present Convention is extended under Article 26. The Con- 
tracting States shall notify each other of changes which have been 
made in their respective taxation laws. 


Definitions: “tax” — Art. 3:1(g). 
Article 3 — General Definitions 


1. In this Convention, unless the context otherwise requires: 
(a) 

(i) the term “Canada” used in a geographical sense, means 
the territory of Canada, including any area beyond the territo- 
rial waters of Canada which is an area where Canada may, in 
accordance with its national legislation and international law, 
exercise sovereign rights with respect to the sea-bed and sub- 
soil and their natural resources; 


(ii) the term “United Kingdom” means Great Britain and 
Northern Ireland, including an area outside the territorial sea 
of the United Kingdom which in accordance with interna- 
tional law has been or may be hereafter designated, under the 
laws of the United Kingdom concerning the Continental 
Shelf, as an area within which the rights of the United King- 
dom with respect to the sea-bed and sub-soil and their natural 
resources may be exercised; 


(b) the terms ‘fa Contracting State” and “the other Con- 
tracting State” means, as the context requires, Canada or the 
United Kingdom; 


(c) the term ‘“‘person”’ includes an individual, a trust, a company, 
any entity treated as a unit for tax purposes and any other body 
of persons, but does not include a partnership; 


(d) the term ‘“‘company” means any body corporate or any other 
entity which is treated as a body corporate for tax purposes; in 
French, the term “société” also means a “corporation” within 
the meaning of Canadian law; 


(e) the terms “enterprise of a Contracting State’’ and “enter- 
prise of the other Contracting State” mean respectively an en- 
terprise carried on by a resident of a Contracting State and an 
enterprise carried on by a resident of the other Contracting State, 


(f) the term “competent authority” means: 


(i) in the case of Canada, the Minister of National Revenue 
or his authorised representative; 


(ii) in the case of the United Kingdom, the Commissioners of 
Inland Revenue or their authorised representative; 


(g) the term “tax” means Canadian tax or United Kingdom tax, 
as the context requires; 


(h) the term “‘national” means: 


(i) in relation to the United Kingdom, any British citizen, or 
any British subject not possessing the citizenship of any 
other Commonwealth country or territory, provided that citi- 
zen or subject has the right of abode in the United Kingdom; 
and any legal person, partnership, association or other entity 
deriving its status as such from the law in force in the United 
Kingdom; 
(ii) in relation to Canada, all citizens of Canada and all legal 
persons, partnerships and associations deriving their status as 
such from the law in force in Canada. 
History: Art. 3:1(c) amended by 2003 Protocol, effective 2005. It formerly read as 
follows: 
(c) the term “person” comprises an individual, a company, any entity treated as a 
unit for tax purposes or any other body of persons: 


Art. 3:1(h)(i) amended by 2003 Protocol, effective 2005. It formerly read as follows: 


(i) in relation to the United Kingdom all citizens of the United Kingdom and 
Colonies, British Subjects under Sections 2, 13(1) or 16 of the British National- 
ity Act 1948, and British Subjects by virtue of Section | of the British National- 
ity Act 1965, provided they are patrial within the meaning of the Immigration Act 
1971, so far as these provisions are in force on the date of entry into force of this 
Convention or have been modified only in minor respects, so as not to affect 
their general character; and all legal persons, partnerships, and associations de- 
riving their status as such from the law in force in the United Kingdom, 
Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “Canadian tax” — Art. 2:1(a); 
“company” — Art. 3:1(d); “corporation”, “individual” — ITCIA 3, ITA 248(1); “part- 
nership” —ITCIA 3, ITA 96(1); “person” — Art. 3:1(c); “resident of a Contracting 
State” — Art. 4:1; “tax” — Art. 3:1(g); “trust” —ITCIA 3, ITA 248(1), (3); “United 
Kingdom” — Art. 3:1(a)(i1); “United Kingdom tax” — Art. 2:1(b). 


2. As regards the application of the Convention by a Contracting 
State any term not otherwise defined shall, unless the context other- 
wise requires, have the meaning which it has under the laws of that 
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Contracting State relating to the taxes which are the subject of the 
Convention. 


Definitions: “a Contracting State’ — Art. 3:1(b); “tax” — Art. 3:1(2) 


Article 4 — Fiscal Domicile 


1. For the purposes of this Convention, the term “resident of a 
Contracting State” means any person who, under the law of that 
State, is liable to taxation therein by reason of his domicile, resi- 
dence, place of management or any other criterion of a similar na- 
ture. But this term does not include any person who is liable to tax 
in that Contracting State in respect only of income from sources 
therein. 


Definitions: “person” — Art. 3:1(c); “tax” — Art. 3:1(g). 
1.T. Technical News: 34 (treaty interpretation and the meaning of “liable to tax”), 


2. Where by reason of the provisions of paragraph 1 an individual is 
a resident of both Contracting States, then his status shall be deter- 
mined as follows: 


(a) he shall be deemed to be a resident of the Contracting State 
in which he has a permanent home available to him. If he has a 
permanent home available to him in both Contracting States, he 
shall be deemed to be a resident of the Contracting State with 
which his personal and economic relations are closer (centre of 
vital interests); 


(b) if the Contracting State in which he has his centre of vital 
interests cannot be determined, or if he has not a permanent 
home available to him in either Contracting State, he shall be 
deemed to be a resident of the Contracting State in which he has 
an habitual abode; 


(c) if he has an habitual abode in both Contracting States or in 
neither of them, he shall be deemed to be a resident of the Con- 
tracting State of which he is a national; 


(d) if he is a national of both Contracting States or of neither of 
them, the competent authorities of the Contracting States shall 
settle the question by mutual agreement. 
Definitions: “competent authority” — Art. 3:1(f); “individual” —ITCIA 3, ITA 
248(1); “national” — Art. 3:1(h); “resident” — ITCIA 3, ITA 250; “resident of a Con- 
tracting State’ — Art. 4:1. 


3. Where by reason of the provisions of paragraph 1 of this Article a 
person other than an individual is a resident of both Contracting 
States, the competent authorities of the Contracting States shall en- 
deavour to determine by mutual agreement the State of which the 
person shall be deemed to be a resident, having regard to its place 
of effective management, the place where it is incorporated or 
otherwise constituted and any other relevant factors. If the compe- 
tent authorities are unable to determine the matter by mutual agree- 
ment, they shall endeavour to determine by mutual agreement the 
mode of application of the Convention to that person. 

Related Provisions: ITA 115.1 — Competent authority agreements. 

History: Art. 4:3 amended by 2003 Protocol, effective 2005. It formerly read as 


follows: 


3. Where by reason of the provisions of paragraph | a person other than an indi- 
vidual is a resident of both Contracting States, the competent authorities of the 
Contracting States shall by mutual agreement endeavour to settle the question 
and to determine the mode of application of the Convention to such person. 


Definitions: “competent authority’ — Art. 3:1(f); “individual” —ITCIA 3, ITA 
248(1); “person” — Art. 3:1(c); “resident” —ITCIA 3, ITA 250: 


Article 5 — Permanent Establishment 


1. For the purposes of this Convention, the term “permanent es- 
tablishment” means a fixed place of business in which the business 
of the enterprise is wholly or partly carried on. 


Related Provisions: Reg. 8202(2)— Treaty definition applies for certain FAPI 
purposes; Art. 5, ss. 2-6 — Extensions to definition of “permanent establishment”. 


Art. 5 


Definitions: “business’»— ITCIA 3, ITA 248(1). 


1.T. Technical News: 25 (e-commerce — whether web site is permanent establish- 
ment); 33 (permanent establishment — the Dudney case update); 34 (permanent estab- 
lishments — Toronto Blue Jays case). 


2. The term “permanent establishment” shall include especially: 
(a) a place of management; 
(b) a branch; 
(c) an office; 
(d) a factory; 
(e) a workshop; 


(f) a mine, quarry or other place of extraction of natural 
resources; 


(g) a building site or construction or assembly project which ex- 
ists for more than 12 months. 


3. The term “permanent establishment” shall not be deemed to 
include: 


(a) the use of facilities solely for the purpose of storage, display 
or delivery of goods or merchandise belonging to the enterprise; 


(b) the maintenance of a stock of goods or merchandise belong- 
ing to the enterprise solely for the purpose of storage, display or 
delivery; 


(c) the maintenance of a stock of goods or merchandise belong- 
ing to the enterprise solely for the purpose of processing by an- 
other enterprise; 


(d) the maintenance of a fixed place of business solely for the 
purpose of purchasing goods or merchandise, or for collecting 
information, for the enterprise; 


(e) the maintenance of a fixed place of business solely for the 
purpose of advertising, for the supply of information, for scien- 
tific research, or for similar activities which have a preparatory 
or auxiliary character, for the enterprise. 


Definitions: “business” — ITCIA 3, ITA 248(1). 


4. A person — other than an agent of independent status to whom 
paragraph 5 applies — acting in a Contracting State on behalf of an 
enterprise of the other Contracting State shall be deemed to be a 
permanent establishment in the first-mentioned State if he has, and 
habitually exercises in that first-mentioned State, an authority to 
conclude contracts in the name of the enterprise, unless his activi- 
ties are limited to the purchase of goods or merchandise for the 
enterprise. 


Definitions: ‘‘a Contracting State” — Art. 3:1(b); “enterprise of the other Contracting 
State” — Art. 3:1(e); “person” — Art. 3:1(c). 


5. An enterprise of a Contracting State shall not be deemed to have 
a permanent establishment in the other Contracting State merely be- 
cause it carries on. business in that other State through a broker, 
general commission agent or any other agent of an independent sta- 
tus, where such persons are acting in the ordinary course of their 
business. 


Definitions: “enterprise of a Contracting State’’— Art. 3:1(e); “business” — ITCIA 
3, ITA 248(1); “person” — Art. 3:1(c); “the other Contracting State” — Art. 3:1(b). 


6. The fact that a company which is a resident of a Contracting 
State controls or is controlled by a company which is a resident of 
the other Contracting State, or which carries on business in that 
other State (whether through a permanent establishment or other- 
wise), shall not of itself constitute either company a permanent es- 
tablishment of the other. 

Definitions: “business” —ITCIA 3, ITA 248(1); “company” — Art. 3:1(d); “resi- 
dent” —ITCIA 3, ITA 250; “resident of a Contracting State’ — Art. 4:1; “the other 
Contracting State” — Art. 3:1(b). 
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Article 6 — Income from Immovable Property 


1. Income from immovable property, including income from agri- 
culture or forestry, may be taxed in the Contracting State in which 
such property is situated. 


Definitions: “immovable property” — Art. 6:2, ITCIA 5, Quebec Civil Code art. 900- 
907; “property” —ITCIA 3, ITA 248(1). 


2. For the purposes of this Convention, the term “immovable pro- 
perty” shall be defined in accordance with the law of the Con- 
tracting State in which the property in question is situated. The term 
shall in any case include property accessory to immovable property, 
livestock and equipment used in agriculture and forestry, rights to 
which the provisions of general law respecting landed property ap- 
ply, usufruct of immovable property and rights to variable or fixed 
payments as consideration for the working of, or the right to work, 
mineral deposits, sources and other natural resources; ships, boats 
and aircraft shall not be regarded as immovable property. 
Definitions: “immovable property” — Art. 6:2, ITCIA 5, Quebec Civil Code art. 900- 
907; “mineral”, “property” —ITCIA 3, ITA 248(1); “usufruct’”” — Quebec Civil Code 
art. 1120-1171. 


3. The provisions of paragraph 1 shall apply to income derived from 
the direct use, letting, or use in any other form of immovable pro- 
perty and to profits from the alienation of such property. 


Definitions: “immovable property” — Art. 6:2, ITCIA 5, Quebec Civil Code art. 900- 
907; “property” —ITCIA 3, ITA 248(1). 


4. The provisions of paragraphs | and 3 shall also apply to income 
from immovable property of an enterprise and to income from im- 
movable property used for the performance of professional services. 


Definitions: “immovable property” — Art. 6:2, ITCIA 5, Quebec Civil Code art. 900- 
907. 


Article 7 — Business Profits 


1. The profits of an enterprise of a Contracting State shall be taxa- 
ble only in that State unless the enterprise carries on business in the 
other Contracting State through a permanent establishment situated 
therein. If the enterprise carries on or has carried on business as 
aforesaid, the profits of the enterprise may be taxed in the other 
State but only so much of them as is attributable to that permanent 
establishment. 

Definitions: ‘business’ —ITCIA 3, ITA 248(1); “enterprise of a Contracting 
State” — Art. 3:1(e); “permanent establishment” — Art. 5:1; “the other Contracting 
State” — Art. 3:1(b). 


|.T. Technical News: 25 (e-commerce). 


2. Subject to the provisions of paragraph 3, where an enterprise of a 
Contracting State carries on business in the other Contracting State 
through a permanent establishment situated therein, there shall be 
attributed to that permanent establishment profits which it might be 
expected to make if it were a distinct and separate enterprise en- 
gaged in the same or similar activities under the same or similar 
conditions and dealing wholly independently with the enterprise of 
which it is a permanent establishment. 

Definitions: “business” —ITCIA 3, ITA 248(1); “enterprise of a Contracting 


State” — Art. 3:l(e); “permanent establishment” — Art. 5:1; “the other Contracting 
State” — Art. 3:1(b). 


3. In the determination of the profits of a permanent establishment 
situated in a Contracting State, there shall be allowed as deductions 
expenses of the enterprise (other than expenses which would not be 
deductible under the law of that State if the permanent establish- 
ment were a separate enterprise) which are incurred for the pur- 
poses of the permanent establishment including executive and gen- 
eral administrative expenses, whether incurred in the State in which 
the permanent establishment is situated or elsewhere. 


Definitions: “a Contracting State’ — Art. 3:1(b); “permanent establishment” — Art. 


epil. 


Canada—U.K. Income Tax Convention 


4. Insofar as it has been customary in a Contracting State to deter- 
mine the profits to be attributed to a permanent establishment on the 
basis of an apportionment of the total profits of the enterprise to its 
various parts, nothing in paragraph 2 shall preclude that Contracting 
State from determining the profits to be taxed by such an apportion- 
ment as may be customary; the method of apportionment adopted 
shall, however, be such that the result shall be in accordance with 
the principles embodied in this Article. 


Definitions: ‘a Contracting State’ — Art. 3:1(b); “permanent establishment” — Art. 
Sell, 


5. No profits shall be attributed to a permanent establishment by 
reason of the mere purchase by that permanent establishment of 
goods or merchandise for the enterprise. 


Definitions: “permanent establishment” — Art. 5:1. 


6. For the purposes of the preceding paragraphs, the profits to be 
attributed to the permanent establishment shall be determined by 
the same method year by year unless there is good and sufficient 
reason to the contrary. 


Definitions: “permanent establishment’? — Art. 5:1. 


7. Where profits include items of income which are dealt with sep- 
arately in other Articles of this Convention, the provisions of this 
Article shall not prevent the application of the provisions of those 
other articles with respect to the taxation of such items of income. 


Article 8 — Shipping and Air Transport 


1. Profits derived by an enterprise of a Contracting State from the 
operation of ships or aircraft in international traffic shall be taxable 
only in that State. 


Definitions: “enterprise of a Contracting State’ — Art. 3:1(e); “international traf- 
fic’ —ITCIA 3, ITA 248(1). 


2. Notwithstanding the provisions of paragraph 1 and Article 7, 
profits derived from the operation of ships used principally to trans- 
port passengers or goods exclusively between places in a Con- 
tracting State may be taxed in that State. 


Definitions: “a Contracting State” — Art. 3:1(b). 


3. Notwithstanding the provisions of Article 7, profits of an enter- 
prise of a Contracting State from the use, maintenance or rental of 
containers (including trailers and related equipment for the transport 
of containers) used for the transport of goods or merchandise in in- 
ternational traffic shall be taxable only in that State. 


Definitions: “enterprise of a Contracting State” — Art. 3:1(e); “international traf- 
fie” — ITCIA 3, ITA 248(1). 


4. The provisions of this Article shall also apply to profits derived 
by an enterprise of a Contracting State from its participation in a 
pool, a joint business or an international operating agency. 
Definitions: “enterprise of a Contracting State” — Art. 3:1(e). 


History: Art. 8 amended by 1985 Protocol to renumber former para. 3 as para. 4 and to 
add new para. 3. Former para. 3 read as follows: 


3. The provisions of paragraphs | and 2 shall also apply to profits referred to in 
those paragraphs derived by an enterprise of a Contracting State from its partici- 
pation in a pool, a joint business or in an international operating agency. 


Article 9 — Associated Enterprises 


1. Where: 


(a) an enterprise of a Contracting State participates directly or 
indirectly in the management, control or capital of an enterprise 
of the other Contracting State; or 


(b) the same persons participate directly or indirectly in the man- 
agement, control or capital of an enterprise of a Contracting 
State and an enterprise of the other Contracting State; 
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and in either case conditions are made or imposed between the two 
enterprises in their commercial or financial relations which differ 
from those which would be made between independent enterprises, 
then any profits which would, but for those conditions, have ac- 
crued to one of the enterprises, but, by reason of those conditions, 
have not so accrued, may be included by a Contracting State in the 
profits of that enterprise and taxed accordingly. 


2. Where a Contracting State includes in the profits of an enterprise 
of that State — and taxes accordingly — profits on which an enter- 
prise of the other Contracting State has been charged to tax in that 
other State and the profits so included are profits which would have 
accrued to the enterprise of the first-mentioned State if the condi- 
tions made between the two enterprises had been those which 
would have been made between independent enterprises, then, sub- 
ject to the provisions of paragraph 3 of this Article, that other State 
shall (notwithstanding any time limits in the domestic law of that 
other State) make an appropriate adjustment to the amount of tax 
charged therein on the profits. In determining such adjustment, due 
regard shall be had to the other provisions of this Convention and 
the competent authorities of the Contracting States shall if neces- 
sary consult each other. 


Definitions: “a Contracting State” — Art. 3:1(b); “enterprise of the other Contracting 
State” — Art. 3:1(e); “tax”? — Art. 3:1(g). 


3. Where a Contracting State makes or proposes to make an adjust- 
ment in accordance with the provisions of paragraph 1 of this Arti- 
cle, the other Contracting State shall be required to make the appro- 
priate adjustment provided for under paragraph 2 of this Article to 
the profits of the associated enterprise in that other State only if 
within six years from the end of the taxation year (in Canada) or the 
chargeable period (in the United Kingdom) to which the first-men- 
tioned adjustment relates, the competent authority of the other State 
has been notified that the first-mentioned adjustment has been made 
or proposed. 


Definitions: “a Contracting State’ — Art. 3:1(b); “Canada” — Art. 3:1(a)(i), ITCIA 
5; “the other Contracting State” — Art. 3:1(b); “United Kingdom” — Art. 3:1(a)(ii). 


4. The provisions of paragraphs 2 and 3 of this Article shall not 
impose any obligation on Canada in the case of fraud, wilful default 
or gross negligence or on the United Kingdom in the case of fraudu- 
lent conduct. 


History: Art. 9 amended by 2003 Protocol, effective 2005. It formerly read as follows: 


Where 


(a) an enterprise of a Contracting State participates directly or indirectly in 
the management, control or capital of an enterprise of the other Contracting 
State, or 


(b) the same persons participate directly or indirectly in the management, 
control or capital of an enterprise of a Contracting State and an enterprise of 
the other Contracting State, 


and in either case conditions are made or imposed between the two enterprises in 
their commercial or financial relations which differ from those which would be 
made between independent enterprises, then any income, deductions, receipts or 
outgoings, which would, but for those conditions, have been attributed to one of 
the enterprises, but, by reason of those conditions, have not been so attributed 
may be taken into account in computing the profits or losses of that enterprise 
and taxed accordingly. 


Article 10 — Dividends 


1. Dividends paid by a company which is a resident of a Con- 
tracting State to a resident of the other Contracting State may be 
taxed in that other State. 


History: Art. 10:1 amended by 2003 Protocol, effective 2005. It formerly read as 
follows: 


1. Dividends paid by a company which is a resident of Canada to a resident of 
the United Kingdom may be taxed in the United Kingdom. Such dividends may 
also be taxed in Canada, and according to the laws of Canada, but provided that 


Art. 10 


the beneficial owner of the dividends is a resident of the United Kingdom the tax 
so charged shall not exceed: 


(a) 10 per cent of the gross amount of the dividends if the recipient is a 
company which controls, directly or indirectly, at least 10 per cent of the 
voting power in the company paying the dividends; 


(b) 15 per cent of the gross amount of the dividends in all other cases. 
Art. 10:1 amended by 1985 Protocol. It formerly read: 


1. Dividends paid by a company which is a resident of Canada to a resident of 
the United Kingdom may be taxed in the United Kingdom. Such dividends may 
also be taxed in Canada, and according to the laws of Canada, but provided that 
the beneficial owner of the dividends is a resident of the United Kingdom the tax 
so charged shall not exceed 15 per cent of the gross amount of the dividends. 


Definitions: “a Contracting State” — Art. 3:1(b); “dividend” — Art. 10:4; “rési- 
dent” — Art. 4:1; “the other Contracting State” — Art. 3:1(b). 


2. However, such dividends may also be taxed in the Contracting 
State of which the company paying the dividends is a resident and 
according to the laws of that State, but if the beneficial owner of the 
dividends is a resident of the other Contracting State the tax so 
charged shall not exceed: 


(a) 5 per cent of the gross amount of the dividends if the benefi- 
cial owner is a company which controls, directly or indirectly, at 
least 10 per cent of the voting power in the company paying the 
dividends; 


(b) 15 per cent of the gross amount of the dividends in all other 
cases. 


The provisions of this paragraph shall not affect the taxation of the 
company in respect of the profits out of which the dividends are 
paid. 

History: Art. 10:2 amended by 2003 Protocol, effective 2005. It formerly read as 
follows: 


2. Dividends paid by a company which is a resident of the United Kingdom to a 
resident of Canada may be taxed in Canada. Such dividends may also be taxed in 
the United Kingdom, and according to the laws of the United Kingdom, but pro- 
vided that the beneficial owner of the dividends is a resident of Canada the tax so 
charged shall not exceed 15 per cent of the gross amount of the dividends. 


Definitions: “a Contracting State’ — Art. 3:1(b); “company” — Art. 3:1(d); “divi- 
dend” — Art. 10:4; “resident” — Art. 4:1. 


3. [Repealed] 


History: Art. 10:3 repealed by 2003 Protocol, effective 2005. It formerly read as 
follows: 


3. However, as long as an individual resident in the United Kingdom is entitled 
to a tax credit in respect of dividends paid by a company resident in the United 
Kingdom, the following provisions of this paragraph shall apply instead of the 
provisions of paragraph 2 of this Article: 


(a) 


(i) Dividends paid by a company which is a resident of the United King- 
dom to a resident of Canada may be taxed in Canada. 


(ii) Where a resident of Canada is entitled to a tax credit in respect of 
such a dividend under sub-paragraph (b) of this paragraph, tax may also 
be charged in the United Kingdom and according to the laws of the 
United Kingdom, on the aggregate of the amount or value of that divi- 
dend and the amount of that tax credit at a rate not exceeding 15 per 
cent. 


(iii) Where a resident of Canada is entitled to a tax credit in respect of 
such a dividend under sub-paragraph (c) of this paragraph, tax may also 
be charged in the United Kingdom and according to the laws of the 
United Kingdom, on the aggregate of the amount or value of that divi- 
dend and the amount of that tax credit at a rate not exceeding 10 per 
cent. 

(iv) Except as provided in sub-paragraphs (a)(ii) and (a)(iii) of this para- 
graph, dividends paid by a company which is a resident of the United 
Kingdom to a resident of Canada who is the beneficial owner of those 
dividends shall be exempt from any tax which is chargeable in the 
United Kingdom on dividends. 


(b) A resident of Canada who receives a dividend from a company which is 
a resident of the United Kingdom shall, subject to the provisions of sub- 
paragraph (c) of this paragraph and provided he is the beneficial owner of 
the dividend, be entitled to the tax credit in respect thereof to which an indi- 
vidual resident in the United Kingdom would have been entitled had he re- 
ceived that dividend, and to the payment of any excess of such credit over 
his liability to United Kingdom tax. 
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(c) The provisions of sub-paragraph (b) of this paragraph shall not apply 
where the beneficial owner of the dividend is, or is associated with, a com- 
pany which, either alone or together with one or more associated companies, 
controls, directly or indirectly, at least 10 per cent of the voting power in the 
company paying the dividend. In these circumstances a company which is a 
resident of Canada and receives a dividend from a company which is a resi- 
dent of the United Kingdom shall, provided it is the beneficial owner of the 
dividend, be entitled to a tax credit equal to one-half of the tax credit to 
which an individual resident in the United Kingdom would have been enti- 
tled had he received that dividend, and to the payment of any excess of such 
credit over its liability to United Kingdom tax. For the purpose of this sub- 
paragraph, two companies shall be deemed to be associated if one controls, 
directly or indirectly, more than SO per cent of the voting power in the other 
company, or a third company controls more than 50 per cent of the voting 
power in both of them. 
Art. 10:3 amended by 1985 Protocol to substitute subpara. 3(c), to add new subpara. 
3(a)(iii) and to renumber former subpara. 3(a)(iii) as 3(a)(iv), adding reference in (iv) 
to new subpara. (a)(ili), Subpara. 3(c) formerly read: 
(c) The provisions of subparagraph (b) of this paragraph shall not apply where 
the beneficial owner of the dividend is a company which, either alone or together 
with one or more associated companies, controls directly or indirectly at least 10 
per cent of the voting power in the company paying the dividend. For the pur- 
poses of this subparagraph two companies shall be deemed to be associated if 
one is controlled directly or indirectly by the other or both are controlled directly 
or indirectly by a third company. 


4. The term “dividends” as used in this Article means income from 
shares, “jouissance” shares or “jouissance” rights, mining shares, 
founders’ shares or other rights, not being debt-claims, participating 
in profits, as well as income assimilated to or treated in the same 
way as income from shares by the taxation law of the State of 
which the company making the payment is a resident. 


Definitions: “company” — Art. 3:1(d); “resident” —ITCIA 3, ITA 250; “share” — 
ITCIA 3, ITA 248(1). 


5. The provisions of paragraphs 1 and 2 of this Article shall not 
apply if the beneficial owner of the dividends, being a resident of a 
Contracting State, carries on business in the other Contracting State 
of which the company paying the dividends is a resident, through a 
permanent establishment situated therein, or performs in that other 
State professional services from a fixed base situated therein, and 
the holding in respect of which the dividends are paid is effectively 
connected with such permanent establishment or fixed base. In such 
a case, the provisions of Article 7 or Article 14, as the case may be, 
shall apply. 


History: Art. 10:5 amended by 2003 Protocol, effective 2005. It formerly read as 
follows: 


5. The provisions of paragraphs 1, 2 and 3 shall not apply if the recipient of the 
dividends, being a resident of a Contracting State, carries on business in the 
other Contracting State of which the company paying the dividends is a resident, 
through a permanent establishment situated therein, or performs in that other 
State professional services from a fixed base situated therein, and the holding in 
respect of which the dividends are paid is effectively connected with such per- 
manent establishment or fixed base. In such a case, the provisions of Article 7 or 
Article 14, as the case may be, shall apply. 

Definitions: “business” —ITCIA 3, ITA 248(1); “dividend” — Art. 10:4; “perma- 

nent establishment’ — Art. 5:1; “resident of a Contracting State’ — Art. 4:1; “the 

other Contracting State” — Art. 3:1(b). 


6. Where a company is a resident of only one Contracting State, the 
other Contracting State may not impose any tax on the dividends 
paid by the company, except insofar as such dividends are paid to a 
resident of that other State or insofar as the holding in respect of 
which the dividends are paid is effectively connected with a perma- 
nent establishment or a fixed base situated in that other State, nor 
subject the company’s undistributed profits to a tax on undistributed 
profits, even if the dividends paid or the undistributed profits con- 
sist wholly or partly of profits or income arising in such other State. 
Definitions: “a Contracting State’ — Art. 3:1(b); “dividend” — Art. 10:4; “perma- 
nent establishment” — Art. 5:1; “the other Contracting State” — Art. 3:1(b); “tax” — 
Art. 3:1(g). 


7. The provisions of this Article shall not apply if it was the main 
purpose or one of the main purposes of any person concerned with 


Canada—U.K. Income Tax Convention 


the creation or assignment of the shares or other rights in respect of 
which the dividend is paid to take advantage of this Article by 
means of that creation or assignment. 


History: Art. 10:7 amended by 2003 Protocol, effective 2005. It formerly read as 
follows: 


7. If a resident of Canada does not bear Canadian tax on dividends derived from 
a company which is a resident of the United Kingdom and owns 10 per cent or 
more of the class of shares in respect of which the dividends are paid, then 
neither paragraph 2 nor 3 shall apply to the dividends to the extent that they can 
have been paid only out of profits which the company paying the dividends 
earned or other income which it received in a period ending twelve months or 
more before the relevant date. For the purposes of this paragraph the term “rele- 
vant date” means the date on which the beneficial owner of the dividends be- 
came the owner of 10 per cent or more of the class of shares referred to above. 


Provided that this paragraph shall not apply if the shares were acquired for bona 
fide commercial reasons and not primarily for the purpose of securing the benefit 
of this Article. 
Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “Canadian tax” Art. 2:1(a); “com- 
pany” — Art. 3:1(d); “dividend” — Art. 10:4; “resident” —ITCIA 3, ITA: 250; 
“share” —ITCIA 3, ITA 248(1); “United Kingdom” — Art. 3:1(a)(ii). 
Information Circulars: 76-12R5: Applicable rate of part XIII tax on amounts paid or 
credited to persons in countries with which Canada has a tax convention. 


Article 11 — Interest 


1. Interest arising in a Contracting State and paid to a resident of the 
other Contracting State may be taxed in that other State. 


Definitions: “a Contracting State’ — Art. 3:1(b); “interest” — Art. 11:5; “resi- 
dent” — ITCIA 3, ITA 250; “the other Contracting State” — Art. 3:1(b). 


2. However, such interest may be taxed in the Contracting State in 
which it arises, and according to the law of that State; but if the 
recipient is the beneficial owner of the interest, the tax so charged 
shall not exceed 10 per cent of the gross amount of the interest. 
History: Art. 11:2 amended by 1985 Protocol to substitute “10 per cent” for “15 per 
cent”. 


Definitions: “interest” — Art. 11:5; “tax” — Art. 3:1(g). 


3. Notwithstanding the provisions of paragraph 2 of this Article, 


(a) interest arising in the United Kingdom and paid to a resident 
of Canada shall be taxable only in Canada if it is paid in respect 
of a loan made, guaranteed or insured, or a credit extended, 
guaranteed or insured by Export Development Canada; 


(b) interest arising in Canada and paid to a resident of the United 
Kingdom shall be taxable only in the United Kingdom if it is 
paid in respect of a loan made, guaranteed or insured, or a credit 
extended, guaranteed or insured by the United Kingdom Export 
Credits Guarantee Department; and 


(c) interest arising in a Contracting State and paid with respect 
to indebtedness in connection with the sale on credit by a resi- 
dent of the other State of any equipment, merchandise or ser- 
vices, except where the sale or indebtedness was between related 
persons, shall be taxable only in the other State. 


History: Art. 11:3 amended by 2003 Protocol, effective 2005. It formerly read as 
follows: 


3. Notwithstanding the provisions of paragraph 2 of this Article, 


(a) Interest arising in the United Kingdom and paid to a resident of Canada 
shall be taxable only in Canada if it is paid in respect of a loan made, guar- 
anteed or insured, or a credit extended, guaranteed or insured by the Export 
Development Corporation; and 


(b) Interest arising in Canada and paid to a resident of the United Kingdom 
shall be taxable only in the United Kingdom if it is paid in respect of a loan 
made, guaranteed or insured, or a credit extended, guaranteed or insured by 
the United Kingdom Export Credits Guarantee Department. 


Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; ‘‘interest’” — Art. 11:5; 
dent” —ITCIA 3, ITA 250; “United Kingdom” — Art. 3:1(a)(11). 


“Tesi- 


4. (a) Notwithstanding the provisions of paragraph 2 of this Arti- 
cle, interest arising in Canada and paid in respect of a bond, de- 
benture or other similar obligation of the Government of Canada 
or of a political subdivision or local authority thereof shall, pro- 
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vided that the interest is beneficially owned by a resident of the 
United Kingdom, be taxable only in the United Kingdom; 


(b) Notwithstanding the provisions of Article 29 Canada may, 

on or before the thirtieth day of June in any calendar year give to 

the United Kingdom notice of termination of this paragraph and 

in such event this paragraph shall cease to have effect in respect 

of interest paid on obligations issued after 31 December of the 
calendar year in which the notice is given. 


Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “interest” — Art. 11:5: “United 
Kingdom” — Art. 3:1(a)(ii). 


5. The term “interest’’ as used in this Article means income from 
debt-claims of every kind, whether or not secured by mortgage, and 
whether or not carrying a right to participate in the debtor’s profits, 
and in particular, income from government securities and income 
from bonds or debentures, including premiums and prizes attaching 
to bonds or debentures, as well as income assimilated to income 
from money lent by the taxation law of the State in which the in- 
come arises. However, the term “interest” does not include income 
dealt with in Article 10. 


6. The provisions of paragraphs 1, 2, 3 and 4 of this Article shall 
not apply if the beneficial owner of the interest, being a resident of 
a Contracting State, carries on business in the other Contracting 
State in which the interest arises through a permanent establishment 
situated therein, or performs in that other State professional services 
from a fixed base situated therein, and the debt-claim in respect of 
which the interest is paid is effectively connected with such perma- 
nent establishment or fixed base. In such a-case, the provisions of 
Article 7 or Article 14, as the case may be, shall apply. 


History: Art. 11:6 amended by 2003 Protocol, effective 2005. It formerly read as 
follows: 


6. The provisions of paragraphs |, 2 and 4 of this Article shall not apply if the 
recipient of the interest, being a resident of a Contracting State, carries on busi- 
ness in the other Contracting State in which the interest arises through a perma- 
nent establishment situated therein, or performs in that other State professional 
services from a fixed base, situated therein, and the debt-claim in respect of 
which the interest is paid is effectively connected with such permanent establish- 
ment or fixed base. In such a case, the provisions of Article 7 or Article 14, as 
the case may be, shall apply. 


Definitions: “interest” — Art. 11:5; “permanent establishment” — Art. 5:1; “resident 
of a Contracting State” — Art. 4:1; “the other Contracting State’ — Art. 3:1(b). 


7. Interest shall be deemed to arise in a Contracting State when the 
payer is that State itself, a political subdivision, a local authority or 
a resident of that State. Where, however, the person paying the in- 
terest, whether he is a resident of a Contracting State or not, has ina 
Contracting State a permanent establishment in connection with 
which the indebtedness on which the interest is paid was incurred, 
and that interest is borne by that permanent establishment, then 
such interest shall be deemed to arise in the Contracting State in 
which the permanent establishment is situated. 


Definitions: “a Contracting State” — Art. 3:1(b); “interest” — Art. 11:5; “permanent 
establishment” — Art. 5:1; “person” — Art. 3:1(c); “resident of a Contracting 
State” — Art. 4:1. 


8. Where, owing to a special relationship between the payer and the 
person deriving the interest or between both of them and some other 
person, the amount of the interest paid exceeds for whatever reason 
the amount which would have been paid in the absence of such rela- 
tionship, the provisions of this Article shall apply only to the last- 
mentioned amount. In that case, the excess part of the payments 
shall remain taxable according to the law of each Contracting State, 
due regard being had to the other provisions of this Convention. 


Related Provisions: ITA 247 — Transfer pricing adjustments. 


Definitions: ‘interest’ — Art. 11:5; “person” — Art. 3:1(c). 


Isic: there is no para. (b) 


Art. 12 


9. Any provision in the law of a Contracting State relating only to 
interest paid to a non-resident company shall not operate so as to 
require such interest paid to a company which is a resident of the 
other Contracting State to be treated as a distribution of the com- 
pany paying such interest. The preceding sentence shall not apply to 
interest paid to a company which is a resident of a Contracting State 
in which more than 50 per cent of the voting power is controlled, 
directly or indirectly, by a person or persons resident in the other 
Contracting State. 

Definitions: ‘a Contracting State” — Art. 3:1(b); “company” — Art. 3:1(d); “‘inter- 
est” — Art. 11:5; “non-resident” —ITCIA 3, ITA 248(1); “person” — Art. 3:1(c); 
“resident” —ITCIA 3, ITA 250; “resident of a Contracting State” — Art. 4:1; ‘the 
other Contracting State” — Art. 3:1(b). : 


10. The provisions of paragraph 2 of this Article shall not apply to 
interest where the beneficial owner of the interest 


(a) does not bear tax in respect thereof,in Canada; and 


(b) sells (or makes a contract to sell) the holding from which the 
interest is derived within three months of the date on which such 
beneficial owner acquired that holding. 


Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “interest?” — Art. 11:5; “tax” — 
Art. 3:1(g). 


11. The provisions of this Article shall not apply if it was the main 
purpose or one of the main purposes of any person concerned with 
the creation or assignment of the debt-claim in respect of which the 
interest is paid to take advantage of this Article by means of that 
creation or assignment. 

History: Art. 11:11 added by 2003 Protocol, effective 2005. 

Information Circulars [Art. 11]: 76-12R5: Applicable rate of part XIII tax on 


amounts paid or credited to persons in countries with which Canada has a tax 
convention. 


Article 12 — Royalties 


1. Royalties arising in a Contracting State and paid to a resident of 
the other Contracting State may be taxed in that other State. 


Definitions: “a Contracting State” — Art. 3:1(b); “royalties” — Art. 12:4; “the other 
Contracting State” — Art. 3:1(b). 


2. However, such royalties may be taxed in the Contracting State in 
which they arise, and according to the law of that State; but if the 
recipient is the beneficial owner of the royalties the tax so charged 
shall not exceed 10 per cent of the gross amount of the royalties. 
Definitions: “royalties” — Art. 12:4; “tax” — Art. 3:1(g). 

I.T. Technical News: 23 (computer software). 


3. Notwithstanding the provisions of paragraph 2 of this Article, 


(a) ‘copyright royalties and other like payments in respect of the 
production or reproduction of any literary, dramatic, musical or 
artistic work (other than payments in respect of motion pictures 
and works on film, videotape or other means of reproduction for 
use in connection with television broadcasting); 


a. payments for the use of, or the right to use, any patent or 
for information concerning industrial, commercial or scien- 
tific experience (but not including any such payment pro- 
vided in connection with a rental or franchise agreement); 
b. payments for the use of, or the right to use, computer 
software; 

arising in a Contracting State and beneficially owned by a resi- 

dent of the other Contracting State shall be taxable only in that 

other State. 

History: Art. 12:3 amended by 2003 Protocol, effective 2005. It formerly read: 
3. Notwithstanding the provisions of paragraph 2 of this Article, copyright royal= 


ties and other like payments in respect of the production or reproduction of any 
literary, dramatic, musical or artistic work (but not including royalties in respect 
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of motion pictures and works on film, videotape or other means of reproduction 
for use in connection with television broadcasting) arising in a Contracting State 
and beneficially owned by a resident of the other Contracting State shall be taxa- 
ble only in that other State. 
Art. 12:3 amended by 1985 Protocol to substitute “Notwithstanding the provisions of 
paragraph 2 of this Article” for “Notwithstanding the provisions of paragraph 2” and to 
substitute “motion pictures and works on film, videotape or other means of reproduc- 
tion for use in connection with television broadcasting” for “motion picture films and 
works on film or videotape for use in connection with television”. 
Definitions: “a Contracting State’ — Art. 3:1(b); “royalties” — Art. 12:4; “the other 
Contracting State” — Art. 3:1(b). 


4. The term “royalties” as used in this Article means payments of 
any kind received as a consideration for the use of, or the right to 
use, any copyright, patent, trade mark, design or model, plan, secret 
formula or process, or for the use of, or the right to use, industrial, 
commercial or scientific equipment, or for information concerning 
industrial, commercial or scientific experience, and includes pay- 
ments of any kind in respect of motion pictures and works on film, 
videotape or other means of reproduction for use in connection with 
television broadcasting. 

History: Art. 12:4 amended by 1985 Protocol to substitute “motion pictures and works 
on film, videotape or other means of reproduction for use in connection with television 
broadcasting” for “motion picture films and works on film or videotape for use in con- 
nection with television”. 


Definitions: “broadcasting” — ITCIA 3, Interpretation Act 35(1). 


1.T. Technical News: 23 (computer software); 25 (e-commerce — payments for 
digital products not royalties). 


5. The provisions of paragraphs 1, 2 and 3 of this Article shall not 
apply if the beneficial owner of the royalties, being a resident of a 
Contracting State, carries on business in the other Contracting State 
in which the royalties arise through a permanent establishment situ- 
ated therein, or performs in that other State professional services 
from a fixed base situated therein, and the right or property in re- 
spect of which the royalties are paid is effectively connected with 
such permanent establishment or fixed base. In such a case, the pro- 
visions of Article 7 or Article 14, as the case may be, shall apply. 
History: Art. 12:5 amended by 2003 Protocol to replace “recipient” with “beneficial 
owner”, effective 2005. 

Definitions: “business” — ITCIA 3, ITA 248(1); “permanent establishment’ — Art. 
5:1; “property” —ITCIA 3, ITA 248(1); “resident of a Contracting State” — Art. 4:1; 
“royalties” — Art. 12:4; “the other Contracting State” — Art. 3:1(b). 


6. Royalties shall be deemed to arise in a Contracting State when 
the payer is that State itself, a political subdivision, a local authority 
or a resident of that State. Where, however, the person paying the 
royalties, whether he is a resident of a Contracting State or not, has 
in a Contracting State a permanent establishment in connection with 
which the obligation to pay the royalties was incurred, and those 
royalties are borne as such by that permanent establishment, then 
such royalties shall be deemed to arise in the Contracting State in 
which the permanent establishment is situated. 

Definitions: “a Contracting State’ — Art. 3:1(b): “permanent establishment” — Art. 
5:1; “person” — Art. 3:1(c); “resident of a Contracting State’ — Art. 4:1; “royal- 
ties” — Art. 12:4. 4 


7. Where, owing to a special relationship between the payer and the 
person deriving the royalties or between both of them and some 
other person, the amount of the royalties paid exceeds for whatever 
reason the amount which would have been paid in the absence of 
such relationship, the provisions of this Article shall apply only to 
the last-mentioned amount. In that case, the excess part of the pay- 
ments shall remain taxable according to the law of each Contracting 
State, due regard being had to the other provisions of this 
Convention. 


Definitions: “person” — Art. 3:1(c); “royalties” — Art. 12:4. 


8. The provisions of this Article shall not apply if it was the main 
purpose or one of the main purposes of any person concerned with 
the creation or assignment of the rights in respect of which the roy- 
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alties are paid to take advantage of this Article by means of that 
creation or assignment. 


History: Art. 12:8 added by 2003 Protocol, effective 2005. 
Article 13 — Capital Gains 


1. Gains derived by a resident of a Contracting State from the alien- 
ation of immovable property situated in the other Contracting State 
may be taxed in that other State. 

Related Provisions: ITA 126(2.21), (2.22) — Foreign tax credit to emigrant for tax 


payable on gain accrued while resident in Canada; ITA 128.1(4)(b)(i) — Real property 
in Canada excluded from deemed disposition on emigration. 


Definitions: “immovable property” — Art. 6:2, ITCIA 5; “resident of a Contracting 
State” — Art. 4:1; “the other Contracting State” — Art. 3:1(b). 


2. Gains from the alienation of movable property forming part of 
the business property of a permanent establishment which an enter- 
prise of a Contracting State has in the other Contracting State or of 
movable property pertaining to a fixed base available to a resident 
of a Contracting State in the other Contracting State for the purpose 
of performing professional services, including such gains from the 
alienation of such a permanent establishment (alone or with the 
whole enterprise) or of such fixed base, may be taxed in that other 
State. 

Definitions: “a Contracting State” — Art. 3:1(b); “business” — ITCIA 3, ITA 248(1); 
“permanent establishment” — Art. 5:1; “property” — ITCIA 3, ITA 248(1); “resident 
of a Contracting State’ — Art. 4:1; “the other Contracting State” — Art. 3:1(b). 


3. Gains derived by a resident of a Contracting State from the alien- 
ation of ships or aircraft operated in international traffic or movable 
property pertaining to the operation of such ships or aircraft, shall 
be taxable only in that Contracting State. 


Definitions: “international traffic’ —ITCIA 3, ITA 248(1); “property” —ITCIA 3, 
ITA 248(1); “resident of a Contracting State” — Art. 4:1. 


4. Gains from the alienation of: 


(a) any right, licence or privilege to explore for, drill for, or take 
petroleum, natural gas or other related hydrocarbons situated in 
a Contracting State, or 


(b) any right to assets to be produced in a Contracting State by 
the activities referred to in sub-paragraph (a) above or to inter- 
ests in or to the benefit of such assets situated in a Contracting 
State, 


may be taxed in that State. 
Definitions: “a Contracting State” — Art. 3:1(b). 


5. Gains from the alienation of: 


(a) shares, other than shares quoted on an approved stock ex- 
change, deriving their value or the greater part of their value di- 
rectly or indirectly from immovable property situated in a Con- 
tracting State or from any right referred to in paragraph 4 of this 
Article, or 


(b) an interest in a partnership or trust the assets of which consist 
principally of immovable property situated in a Contracting 
State, of rights referred to in paragraph 4 of this Article, or of 
shares referred to in sub-paragraph (a) above, 


may be taxed in that State. 


Definitions: “a Contracting State’’ — Art. 3:1(b); “an approved stock exchange” — 
Art. 13:7(a); “immovable property” — Art. 6:2, 13:7(b), ITCIA 5; “partnership”, 
“share’’, “‘trust” — ITCIA 3, ITA 248(1). 


6. The provisions of paragraph 5 of this Article shall not apply: 


(a) in the case of shares, where immediately before the aliena- 
tion of the shares, the alienator owned, or the alienator and any 
persons related to or connected with him owned, less than 10 per 
cent of each class of the share capital of the company; or 


(b) in the case of an interest in a partnership or trust, where im- 
mediately before the alienation of the interest, the alienator was 
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entitled to, or the alienator and any persons related to or con- 

nected with him were entitled to, an interest of less than 10 per 

cent of the income and capital of the partnership or trust. 
Definitions: “company” — Art. 3:1(d); 3:1(c); 
“share”, “trust” —ITCIA 3, ITA 248(1). 


“person” — Art. “partnership”, 


7. For the purposes of paragraph 5 of this Article: 


(a) the term “an approved stock exchange” means a stock ex- 
change prescribed for the purposes of the Canadian Income Tax 
Act or a recognised stock exchange within the meaning of the 
United Kingdom Corporation Tax Acts; and 


(b) the term “immovable property” does not include any pro- 
perty (other than rental property) in which the business of the 
company, partnership or trust was carried on. 
Definitions: “business” — ITCIA 3, ITA 248(1); “company” — Art. 3:1(d); “partner- 
ship”, “prescribed”, “property”, “trust” — ITCIA 3, ITA 248(1); “United Kingdom” — 
Art, 3:1(a)(ii). 


8. Gains from the alienation of any property, other than that referred 
to in paragraphs 1, 2, 3, 4 and 5 of this Article shall be taxable only 
in the Contracting State of which the alienator is a resident. 
Definitions: “property” — ITCIA 3, ITA 248(1); “resident” —ITCIA 3, ITA 250. 


9. The provisions of paragraph 8 of this Article shall not affect the 
right of a Contracting State to levy according to its law a tax on or 
in respect of gains from the alienation of any property on a person 
who is a resident of that State at any time during the fiscal year in 
which the property is alienated, or has been so resident at any time 
during the six years immediately preceding the alienation of the 
property. 

History: Art. 13:9 amended by 2003 Protocol, effective 2005. It formerly read: 


9. The provisions of paragraph 8 of this Article shall not affect the right of a 
Contracting State to tax, according to its domestic law, gains derived by an indi- 
vidual who is a resident of the other Contracting State from the alienation of any 
property, if the alienator: 
(a) is a national of the first-mentioned Contracting State or was a resident of 
that State for 15 years or more prior to the alienation of the property, and 
(b) was a resident of the first-mentioned Contracting State at any time during 
the five years immediately preceding such alienation. 
Definitions: “a Contracting State” — Art. 3:1(b); ‘individual’ —ITCIA 3, ITA 
248(1); “national” —- Art. 3:1(h); “property” — ITCIA 3, ITA 248(1); “the other Con- 
tracting State” — Art. 3:1(b). 


10. Where an individual ceases to be a resident of a Contracting 
State and by reason thereof is treated under the laws of that State as 
having alienated property before ceasing to be a resident of that 
State and is taxed in that State accordingly and at any time thereaf- 
ter becomes a resident of the other Contracting State, the other Con- 
tracting State may tax gains in respect of the property only to the 
extent that such gains had not accrued while the individual was a 
resident of the first-mentioned State. However, this provision shall 
not apply to property, any gain from which that other State could 
have taxed in accordance with the provisions of this Article, other 
than this paragraph, if the individual had realized the gain before 
becoming a resident of that other State. The competent authorities 
of the Contracting States may consult to determine the application 
of this paragraph. 
Related Provisions: ITA 128.1(1)(c) — Same rule applies in Canada anyway. 
History: Art. 13:10 added by 2003 Protocol, effective 2005. 
Definitions: ‘a Contracting State’ — Art. 3:1(b); “individual” —ITCIA 3, ITA 
248(1); “property” —ITCIA 3, ITA 248(1); “resident” —ITCIA 3, ITA 250; “the 
other Contracting State” — Art. 3:1(b). 
History [Art. 13]: Art. 13 amended by 1985 Protocol to substitute paras. | and 2, to 
add new paras. 3 and 6, to renumber former para. 3 as para. 4 and former para. 4 as 
para. 5, substituting “paragraph 4” for both references to “paragraph 3” in former para. 
4, and to substitute paras. 7 to 9 for former paras. 5 to 7. Former paras, 1, 2, 5, 6, and 7 
read as follows: 

1. Gains from the alienation of immovable property may be taxed in the Con- 

tracting State in which such property is situated. 

2. Gains from the alienation of movable property forming part of the business 

property of a permanent establishment which an enterprise of a Contracting State 


Art. 15 


has in the other Contracting State or of movable property pertaining to a fixed 
base available to a resident of a Contracting State in the other Contracting State 
for the purpose of performing professional services, including such gains from 
the alienation of such a permanent establishment (alon2 or together with the 
whole enterprise) or of such a fixed base may be taxed in the other State. How- 
ever, gains derived by a resident of a Contracting State from the alienation of 
ships and aircraft operated in international traffic and movable property pertain- 
ing to the operation of such ships and aircraft, shall be taxable only in that Con- 
tracting State. 


5. For the purposes of paragraph 4 of this Article “an approved stock exchange” 
means a stock exchange prescribed for the purposes of the Canadian Income Tax 
Act or a recognized stock exchange within the meaning of the United Kingdom 
Corporation Tax Acts. P 


6. Gains from the alienation of any property, other than those mentioned in 
paragraphs 1, 2, 3 and 4 shall be taxable only in the Contracting State of which 
the alienator is a resident. 


7. The provisions of paragraph 6 of this Article shall not affect the right of a 
Contracting State to tax, according to its domestic law, gains derived by an indi- 
vidual resident in the other Contracting State from the alienation of any property, 
if the alienator: 


(a) is a national of the first-mentioned Contracting State or was a resident of 
that State for IS years or more prior to the alienation of the property and 


(b) was a resident of the first-mentioned Contracting State at any time during 
the five years immediately preceding such alienation. 


Article 14 — Professional Services 


1. Income derived by a resident of a Contracting State in respect of 
professional services or other independent activities of a similar 
character shall be taxable only in that State unless he has a fixed 
base regularly available to him in the other Contracting State for the 
purpose of performing his activities. If he has such a fixed base, the 
income may be taxed in the other Contracting State but only so 
much of it as is attributable to that fixed base. 


Definitions: “a Contracting State” — Art. 3:1(b); “professional services’? — Art. 
14:2; “resident” —ITCIA 3, ITA 250; “the other Contracting State’? — Art. 3:1(b). 


2. The term “professional services” includes independent scien- 
tific, literary, artistic, educational or teaching activities as well as 
the independent activities of physicians, lawyers, engineers, archi- 
tects, dentists and accountants. 


Definitions: “lawyer” — ITCIA 3, ITA 248(1). 
Article 15 — Dependent Personal Services 


1. Subject to the provisions of Articles 17 and 18, salaries, wages 
and other similar remuneration derived by a resident of a Con- 
tracting State in respect of an employment shall be taxable only in 
that State unless the employment is exercised in the other Con- 
tracting State. If the employment is so exercised, such remuneration 
as is derived therefrom may be taxed in that other State. 


Definitions: “employment” —ITCIA 3, ITA 248(1); “resident of a Contracting 
State” — Art. 4:1; “the other Contracting State” — Art. 3:1(b). 


2. Notwithstanding the provisions of paragraph 1, remuneration de- 
rived by a resident of a Contracting State in respect of an employ- 
ment exercised in the other Contracting State shall be taxable only 
in the first-mentioned State if: 


(a) the recipient is present in the other State for a period or peri- 
ods not exceeding in the aggregate 183 days in the calendar year 
concerned, and 


(b) the remuneration is paid by, or on behalf of, an employer 
who is not a resident of the other State, and 

(c) the remuneration is not borne by a permanent establishment 
or a fixed base which the employer has in the other State. 


Definitions: “employer”, “employment” — ITCIA 3, ITA 248(1); “permanent estab- 
lishment” — Art. 5:1; “person” — Art. 3:1(c); “resident” —ITCIA 3, ITA 250; “resi- 
dent of a Contracting State’ — Art. 4:1; “the other Contracting State’ — Art. 3:1(b). 
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Art. 15 


3. Notwithstanding the preceding provisions of this Article, remu- 
neration in respect of an employment exercised aboard a ship or 
aircraft operated in international traffic may be taxed in the Con- 
tracting State in which the place of effective management of the 
enterprise is situated. 


Definitions: “employment”, “international traffic” —ITCIA 3, ITA 248(1). 


4. In relation to remuneration of a director of a company derived 
from the company the preceding provisions of this Article shall ap- 
ply as if the remuneration were remuneration of an employee in re- 
spect of employment, and as if reference to employer were refer- 
ences to the company. 


Definitions: “company” — Art. 3:1(d); “employee”, “employer”, “employment” — 
ITCIA 3, ITA 248(1). 


5. Where under the law of a Contracting State tax is required to be 
deducted and is so deducted from salaries, wages and other similar 
remuneration derived in respect of an employment exercised in that 
Contracting State, tax shall not be deducted therefrom on behalf of 
the other Contracting State. 


History: Art. 15:5 added by 1980 Protocol. 


Definitions: “a Contracting State” — Art. 3:1(b); “employment” — ITCIA 3, ITA 
248(1); “tax” — Art. 3:1(g); “the other Contracting State’ — Art. 3:1(b). 


Article 16 — Artistes and Athletes 


1. Notwithstanding the provisions of Articles 7, 14 and 15, income 
derived by entertainers, such as theatre, motion picture, radio or tel- 
evision artistes, and musicians, and by athletes, from their personal 
activities as such may be taxed in the Contracting State in which 
these activities are exercised. 


2. Where income in respect of personal activities as such of an en- 
tertainer or athlete accrues not to that entertainer or athlete himself 
but to another person, that income may, notwithstanding the provi- 
sions of Articles 7, 14 and 15, be taxed in the Contracting State in 
which the activities of the entertainer or athlete are exercised. 


Definitions: “person” — Art. 3:1(c). 


3. The provisions of paragraphs | and 2 shall not apply: 


(a) to income derived from activities performed in a Contracting 
State by entertainers or athletes if the visit to that Contracting 
State is wholly or substantially supported by public funds; 


(b) to a non-profit making organization no part of the income of 
which is payable, or is otherwise available for the personal bene- 
fit of, any proprietor, member or shareholder thereof; or 


(c) to an entertainer or athlete in respect of services provided to 
an organization referred to in sub-paragraph (b). 


Definitions: “a Contracting State’ — Art. 3:1(b); “shareholder” —ITCIA 3, ITA 
248(1). 


Article 17 — Pensions and Annuities 


1. Periodic pension payments arising in a Contracting State and 
paid to a resident of the other Contracting State who is the benefi- 
cial owner thereof shall be taxable only in that other State. 


History: Art. 17:1 amended by 2003 Protocol to replace “Pensions” with “Periodic 
pension payments”, effective 2005S. ‘ 


Art. 17:1 substituted by 1980 Protocol. 


Definitions: “a Contracting State” — Art. 3:1(b); “periodic pension payment’ — 
ITCIA 5; “pension” — Art. 17:3, ITCIA 5; “the other Contracting State’ — Art. 
3:1(b). 


2. Annuities arising in a Contracting State and paid to a resident of 
the other Contracting State may be taxed in that other State. How- 
ever, such annuities may also be taxed in the Contracting State in 
which they arise and according to the laws of that State, but if the 
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recipient is the beneficial owner of the annuities the tax so charged 
shall not exceed 10 per cent of the portion thereof that is subject to 
tax in that State. 


Definitions: ‘a Contracting State’ — Art. 3:1(b); “annuity” — Art. 17:4, ITCIA 5; 
“tax”? — Art. 3:1(g). 


3. For the purposes of this Convention, the term “pension” includes 
any payment under a superannuation, pension or retirement plan, 
Armed Forces retirement pay, war veterans’ pensions and_al- 
lowances, and any payment under a sickness, accident or disability 
plan, as well as any payment made under the social security legisla- 
tion in a Contracting State. 


History: Art. 17:3 amended by 2003 Protocol, effective 2005. It formerly read: 


3. For the purposes of this Convention, the term “pension” includes any payment 
under a superannuation, pension or retirement plan, Armed Forces retirement 
pay, war veterans pensions and allowances, and any payment under a sickness, 
accident or disability plan, as well as any payment made under the social security 
legislation in a Contracting State, but does not include any payment under a su- 
perannuation, pension or retirement plan in settlement of all future entitlements 
under such a plan or any payment under an income-averaging annuity contract. 


Definitions: ‘a Contracting State” — Art. 3:1(b); “income-averaging annuity con- 
tract” —ITCIA 3, ITA 248(1). 


4. For the purposes of this Convention, the term “annuity” means a 
stated sum payable periodically at stated times during life or during 
a specified or ascertainable period of time under an obligation to 
make the payments in return for adequate and full consideration in 
money or money’s worth, but does not include any payment under a 
superannuation, pension or retirement plan or any payment under an 
income-averaging annuity contract. 


History: Art. 17:4 amended by 2003 Protocol, effective 2005. It formerly read: 


4. For the purposes of this Convention, the term “annuity” means a stated sum 
payable periodically at stated times during life or during a specified or ascertain- 
able period of time under an obligation to make the payments in return for ade- 
quate and full consideration in money or money’s worth, but does not include a 
pension or any payment under a superannuation, pension or retirement plan in 
settlement of all future entitlements under such a plan or any payment under an 
income-averaging annuity contract. 


Definitions: “pension” — Art. 17:3, ITCIA 5; “income-averaging annuity con- 
tract” —ITCIA 3, ITA 248(1). 


5. Notwithstanding any other provision of this Convention, alimony 
and similar payments arising in a Contracting State and paid to a 
resident of the other Contracting State who is the beneficial owner 
thereof shall be taxable only in that other State. 


Definitions: “a Contracting State’ — Art. 3:1(b). 
History [Art. 17]: Art. 17 amended by 1985 Protocol. It formerly read: 


1. Pensions and annuities arising in a Contracting State and paid to a resident of 
the other Contracting State may be taxed in that other State. However, such pen- 
sions and annuities may also be taxed in the first-mentioned Contracting State, 
but of the total amount thereof paid in any year of assessment or taxation year to 
a resident of the other Contracting State that first-mentioned Contracting State 
shall exempt from tax ten thousand Canadian dollars ($10,000) or five thousand 
pounds sterling (£5,000), whichever is the greater. For the purposes of this para- 
graph the term “pensions” does not include lump sum payments out of a pension 
plan. 


2. Notwithstanding the provisions of paragraph | of this Article, pensions paid 
out of public funds of the United Kingdom or Northern Ireland or of the funds of 
any local authority in the United Kingdom to any individual in respect of ser- 
vices rendered to the Government of the United Kingdom or Northern Ireland or 
a local authority in the United Kingdom in the discharge of functions of a gov- 
ernmental nature may be taxed in the United Kingdom. 


3. The term “ annuity” means a stated sum payable periodically at stated times 
during life or during a specified or ascertainable period of time under an obliga- 
tion to make the payments in return for adequate and full consideration in money 
or money’s worth, but does not include payments of any kind under an income- 
averaging annuity contract. 


4. Notwithstanding any other provision of this Convention, alimony and similar 
payments arising in a Contracting State and paid to a resident of the other Con- 
tracting State who is the beneficial owner thereof shall be taxable only in that 
other State. 
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Article 18 — Government Service 


1. (a) Remuneration, other than a pension, paid by a Contracting 
State or a political subdivision or a local authority thereof to any 
individual in respect of services rendered to that State or subdi- 
vision or local authority thereof shall be taxable only in that 
State. 


(b) However, such remuneration shall be taxable only in the 
other Contracting State if the services are rendered in that State 
and the recipient is a resident of that State who: 


(i) is a national of that State; or 


(ii) did not become a resident of that State solely for the pur- 
pose of performing the services. 
Definitions: “a Contracting State” — Art. 3:1(b); “national” — Art. 3:1(h); “pen- 
sion” — Art. 17:3, ITCIA 5; “political subdivision” — Art. 18:3; “the other Con- 
tracting State’ — Art. 3:1(b). 


2. This Article shall not apply to remuneration in respect of services 
rendered in connection with any trade or business carried on by one 
of the Contracting States or a political subdivision or a local author- 
ity thereof. 


Definitions: “business” — ITCIA 3, ITA 248(1); “political subdivision” — Art. 18:3. 


3. In this Article, the term “political subdivision’’shall, in relation 
to the United Kingdom, include Northern Ireland. 


Definitions: “United Kingdom” — Art. 3:1(a)(ii). 


Article 19 — Students 


Payments which a student, apprentice or business trainee who is or 
was immediately before visiting one of the Contracting States a res- 
ident of a Contracting State and who is present in the other Con- 
tracting State solely for the purpose of his education or training re- 
ceives for the purpose of his maintenance, education or training 
shall not be taxed in that other State, provided that such payments 
are made to him from sources outside that other State. 


Definitions: “resident of a Contracting State” — Art. 4:1; “the other Contracting 
State’? — Art. 3:1(b). 


Article 20 — Estates and Trusts 


1. Income received from an estate or trust resident in Canada by a 
resident of the United Kingdom who is the beneficial owner thereof 
may be taxed in Canada according to its law, but the tax so charged 
shall not exceed 15 per cent of the gross amount of the income. 
Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “estate” —ITCIA 3, ITA 248(1); 
“resident in Canada” —ITCIA 3, ITA 250; “tax” — Art. 3:1(g); “trust” —ITCIA 3, 
ITA 248(1); “United Kingdom” — Art. 3:1(a)(ii). 


2. The provisions of paragraph 1 of this Article shall not apply if the 
recipient of the income, being a resident of the United Kingdom, 
carries on business in Canada through a permanent establishment 
situated therein, or performs in Canada professional services from a 
fixed base situated therein, and the right or interest in the estate or 
trust in respect of which the income is paid is effectively connected 
with such permanent establishment or fixed base. In such a case, the 
provisions of Article 7 or Article 14, as the case may be, shall 
apply. 

Definitions: “business” —ITCIA 3, ITA 248(1); “Canada” — Art. 3:1(a)(i), ITCIA 
5; “estate” —ITCIA 3, ITA 248(1); “permanent establishment” — Art. 5:1; “profes- 
sional services” — Art. 14:2; “trust” —ITCIA 3, ITA 248(1); “United Kingdom” — 
Art. 3:1(a)(ii). 


3. For the purposes of this Article, a trust does not include an ar- 
rangement whereby the contributions made to the trust are deducti- 
ble for the purposes of taxation in Canada. 


History: Art. 20:3 added by 1985 Protocol. 
Definitions: “trust” — ITCIA 3, ITA 248(1). 


Art. 21 


Article 20A — Other Income 


1. Items of income beneficially owned by a -esident of a Con- 
tracting State, wherever arising, not dealt with in the foregoing Arti- 
cles of this Convention shall be taxable only in that State. 


Definitions: “resident of a Contracting State” — Art. 4:1. 


2. The provisions of paragraph 1 of this Article shall not apply to 
income, other than income from immovable property, if the benefi- 
cial owner of such income, being a resident of a Contracting State, 
carries on business in the other Contracting State through a perma- 
nent establishment situated therein, or performs in that other State 
independent personal services from a fixed base situated therein, 
and the right or property in respect of which the income is paid is 
effectively connected with such permanent establishment or fixed 
base. In such case the provisions of Article 7 or Article 14 of this 
Convention, as the case may be, shall apply. 

Definitions: “business” — ITCIA 3, ITA 248(1); “immovable property” — Art. 6:2, 
13:7(b), ITCIA 5; “permanent establishment’? — Art. 5:1; “property” — ITCIA 3, ITA 
248(1); “resident of a Contracting State” — Art. 4:1, 


3. Notwithstanding the provisions of paragraphs | and 2 of this. Ar- 
ticle, items of income of a resident of a Contracting State not dealt 
with in the foregoing Articles of this Convention and arising in the 
other Contracting State may also be taxed in that other State. 
Definitions: “resident of a Contracting State” — Art. 4:1; “the other Contracting 
State” — Art. 3:1(b). 

History: Art. 20A added by 2003 Protocol, effective 2005. 


Article 21 — Elimination of Double Taxation 


1. In the case of Canada, double taxation shall be avoided as 
follows: 


(a) subject to the existing provisions of the law of Canada re- 
garding the deduction from tax payable in Canada of tax paid in 
a territory outside Canada and to any subsequent modification of 
those provisions — which shall not affect the general principle 
hereof — and unless a greater deduction or relief is provided 
under the laws of Canada, tax payable in the United Kingdom on 
profits, income or gains arising in the United Kingdom shall be 
deducted from any Canadian tax payable in respect of such prof- 
its, income or gains; 

(b) subject to the existing provisions of the law of Canada re- 
garding the allowance as a credit against Canadian tax of tax 
payable in a territory outside Canada and to any subsequent 
modification of those provisions — which shall not affect the 
general principle hereof — where a company that is a resident of 
the United Kingdom pays a dividend to a company that is a resi- 
dent of Canada that controls directly or indirectly at least 10 per 
cent of the voting power in the first-mentioned company, the 
credit shall take into account the tax payable in the United King- 
dom by that first-mentioned company in respect of the profits 
out of which such dividend is paid; 


(c) where in accordance with any provision of this Convention 
income derived by a resident of Canada is exempt from tax in 
Canada, Canada may nevertheless, in calculating the amount of 
tax on other income take into account the exempted income. 


History: Art. 21:1 amended by 2003 Protocol, effective 2005. It formerly read: 


1. In the case of Canada, double taxation shall be avoided as follows: 


(a) Subject to the existing provisions of the law of Canada regarding the 
deduction from tax payable in Canada of tax paid in a territory outside Can- 
ada and to any subsequent modification of those provisions — which shall 
not affect the general principle hereof — and unless a greater deduction or 
relief is provided under the laws of Canada, tax payable in the United King- 
dom on profits, income or gains arising in the United Kingdom shall be de- 
ducted from any Canadian tax payable in respect of such profits, income or 
gains. 

(b) Subject to the existing provisions of the law of Canada regarding the 
determination of the exempt surplus of a foreign affiliate and to any subse- 
quent modification of those provisions — which shall not affect the general 
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principle hereof — for the purpose of computing Canadian tax, a company 
resident in Canada shall be allowed to deduct in computing its taxable in- 
come any dividend received by it out of the exempt surplus of a foreign 
affiliate resident in the United Kingdom. 
The terms “foreign affiliate” and “exempt surplus” shall have the meaning which 
they have under the Income Tax Act of Canada. 
Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “Canadian tax” — Art. 2:1(a); 
“company” — Art. 3:1(d); “dividend” —ITCIA 3, ITA 248(1); “resident in Can- 
ada” —ITCIA 3, ITA 250; “taxable income” — ITCIA 3, ITA 248(1); “United King- 
dom” — Art. 3:1(a)(1). 


2. In the case of the United Kingdom, double taxation shall be 
avoided as follows: subject to the provisions of the law of the 
United Kingdom regarding the allowance as a credit against United 
Kingdom tax of tax payable in a territory outside the United King- 
dom (which shall not affect the general principle hereof): 


(a) tax payable under the laws of Canada and in accordance with 
this Convention, whether directly or by deduction, on profits, in- 
come or chargeable gains from sources within Canada (exclud- 
ing in the case of a dividend, tax payable in respect of the profits 
out of which the dividend is paid) shall be allowed as a credit 
against any United Kingdom tax computed by reference to the 
same profits, income or chargeable gains by reference to which 
the Canadian tax is computed; and 


(b) in the case of a dividend paid by a company which is a resi- 
dent of Canada to a company which is resident in the United 
Kingdom and which controls directly or indirectly at least 10 per 
cent of the voting power in the Canadian company, the credit 
shall take into account (in addition to any tax creditable under 
(a)) tax payable under the laws of Canada by the company in 
respect of the profits out of which such dividend is paid. 
Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “Canadian tax’ — Art. 2:1(a); 
“company” — Art. 3:1(d); “dividend” —ITCIA 3, ITA 248(1); “United Kingdom” — 
Art. 3:1(a)(ii); “United Kingdom tax” — Art. 2:1(b). 


3. For the purposes of paragraphs 1 and 2 of this Article, income, 
profits and capital gains owned by a resident of a Contracting State 
which are taxed in the other Contracting State in accordance with 
this Convention shall be deemed to arise from sources in that other 
Contracting State. 

Definitions: “capital gain’ —ITCIA 3, ITA 248(1); “resident of a Contracting 
State” — Art. 4:1; “the other Contracting State’ — Art. 3:1(b). 

4. [Repealed] 

History: Art. 21:4 repealed by 2003 Protocol, effective 2005. It formerly read: 


4. Where profits on which an enterprise of a Contracting State has been charged 
to tax in that State are also included in the profits of an enterprise of the other 
State and the profits so included are profits which would have accrued to that 
enterprise of the other State if the conditions made between the enterprises had 
been those which would have been made between independent enterprises deal- 
ing at arm’s length, the amount included in the profits of both enterprises shall 
be treated for the purposes of this Article as income from a source in the other 
State of the enterprise of the first-mentioned State and relief shall be given ac- 
cordingly under the provisions of paragraph | or paragraph 2 of this Article. 


Art. 21:4 added by 1985 Protocol. 
Article 22 — Non-Discrimination 


1. The nationals of a Contracting State shall not be subjected in the 
other Contracting State to any taxation or any requirement con- 
nected therewith which is other or more burdensome than the taxa- 
tion and connected requirements to which nationals of that other 
State in the same circumstances are or may be subjected. 


Definitions: “a Contracting State” — Art. 3:1(b); ‘national’ — Art. 3:1(h); “taxa- 
tion” — Art. 22:5: “the other Contracting State’ — Art. 3:1(b). 


2. The taxation on a permanent establishment which an enterprise 
of a Contracting State has in the other Contracting State shall not be 
less favourably levied in that other State than the taxation levied on 
enterprises of that other State carrying on the same activities. This 
provision shall not be construed as obliging either Contracting State 
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to grant to individuals not resident in its territory those personal al- 
lowances and reliefs for tax purposes which are by law available 
only to individuals who are so resident. 

Definitions: “enterprise of a Contracting State” — Art. 3:1(e); “individual” — ITCIA 
3, ITA 248(1); “permanent establishment” — Art. 5:1; “taxation” — Art. 22:5; “the 
other Contracting State’ — Art. 3:1(b). 


3. Nothing in this Convention shall be construed as preventing a 
Contracting State from imposing on the earnings attributable to per- 
manent establishments in that State of a company which is a resi- 
dent of the other Contracting State, tax in addition to the tax which 
would be chargeable on the earnings of a company which is a resi- 
dent of the first-mentioned State, provided that the rate of any addi- 
tional tax so imposed shall not exceed 5 per cent of the amount of 
such earnings which have not been subjected to such additional tax 
in previous taxation years. 

Related Provisions: ITA 219 — Branch tax. 


History: Art. 22:3 amended by 2003 Protocol to to replace “10 per cent” with “5S per 
cent’, effective 2005. 


Art. 22:3 amended by 1985 Protocol to substitute “10 per cent” for “15 per cent”. 
Art. 22:3 substituted by 1980 Protocol. 


Definitions: ‘‘a Contracting State’ — Art. 3:1(b); “company” — Art. 3:1(d); “earn- 
ings” — Art. 22:4; “permanent establishment” — Art. 5:1; “taxation year” — ITCIA 3, 
ITA 249. 


4. For the purpose of paragraph 3 of this Article, the term “earn- 
ings” means the profits attributable to permanent establishments in 
a Contracting State (including gains from the alienation of property 
forming part of the business property of such permanent establish- 
ments) in a year and previous years after deducting therefrom: 


(a) business losses attributable to such permanent establishments 
(including losses from the alienation of property forming part of 
the business property of such permanent establishments) in such 
year and previous years; and 


(b) all taxes, other than the additional tax referred to in para- 
graph 3 of this Article, imposed on such profits in that State; and 


(c) the profits reinvested in that State, provided that where that 
State is Canada, the amount of such deduction shall be deter- 
mined in accordance with the existing provisions of the law of 
Canada regarding the computation of the allowance in respect of 
investment in property in Canada, and any subsequent modifica- 
tion of those provisions which shall not affect the general princi- 
ple thereof; and 


(d) five hundred thousand Canadian dollars ($500,000) or two 
hundred and fifty thousand pounds sterling (£250,000), which- 
ever is the greater, less any amount deducted in that State under 
this subparagraph (d) by the company or a company associated 
therewith; for the purposes of this subparagraph (d) a company 
is associated with another company if one of them directly or 
indirectly has control of the other or both are directly or indi- 
rectly under the control of the same person, or if the two compa- 
nies deal with each other not at arm’s length. 


History: Art. 22:4 substituted by 1980 Protocol. 


Definitions: “a Contracting State’ — Art. 3:1(b); “arm’s length” —ITCIA 3, ITA 
251(1); “associated” — ITCIA 3, ITA 256; “business” — ITCIA 3, ITA 248(1); “Can- 
ada” — Art. 3:1(a)(i), ITCIA 5; “permanent establishment’ — Art. 5:1; “property” — 
ITCIA 3, ITA 248(1); “tax” — Art. 3:1(g). 


5. In this Article, the term “‘taxation’’ means taxes which are the 
subject of this Convention. 


Definitions: “tax” — Art. 3:1(g). 
Article 23 — Mutual Agreement Procedure 


1. Where a resident of a Contracting State considers that the actions 
of one or both of the Contracting States result or will result for him 
in taxation not in accordance with this Convention, he may, without 
prejudice to the remedies provided by the national laws of those 
States, address to the competent authority of the Contracting State 
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Art. 27 — Miscellaneous Rules 


of which he is a resident an application in writing stating the 
grounds for claiming the revision of such taxation. 
Definitions: “competent authority” — Art. 3:1(f); “resident” —ITCIA 3, ITA 250: 


“resident of a Contracting State” — Art. 4:1; “writing” — ITCIA 3, Interpretation Act 
35(1). 


2. The competent authority referred to in paragraph 1 shall endeav- 
our, if the objection appears to it to be justified and if it is not itself 
able to arrive at an appropriate solution, to resolve the case by mu- 
tual agreement with the competent authority of the other Con- 
tracting State, with a view to the avoidance of taxation not in accor- 
dance with the Convention. 


Definitions: “competent authority” — Art. 3:1(f); “the other Contracting State” — 
Art. 3:1(b). 


3. The competent authorities of the Contracting State shall endeav- 
our to resolve by mutual agreement any difficulties or doubts aris- 
ing as to the interpretation or application of the Convention. In par- 
ticular, the competent authorities of the Contracting States may 
reach agreement on: 


(a) the same allocation of profits to a resident of a Contracting 
State and its permanent establishment situated in the other Con- 
tracting State; 


(b) the same allocation of income between a resident of a Con- 
tracting State and any associated person provided for in Article 
9: 


Related Provisions: ITA 115.1 — Competent authority agreements. 


Definitions: “associated” — ITCIA 3, ITA 256; “competent authority” — Art. 3:1(f); 
“permanent establishment” — Art. 5:1; “person” — Art. 3:1(c); “‘resident of a Con- 
tracting State” — Art. 4:1; “the other Contracting State’ — Art. 3:1(b). 


Information Circulars: 71-17R5: Guidance on competent authority assistance under 
Canada’s tax conventions. 


Article 24 — Exchange of Information 


1. The competent authorities of the Contracting States shall ex- 
change such information as is necessary for carrying out the provi- 
sions of this Convention or of the domestic laws of the Contracting 
States concerning taxes covered by this Convention insofar as the 
taxation thereunder is not contrary to this Convention, in particular, 
to prevent fraud and to facilitate the administration of statutory pro- 
visions against legal avoidance. This includes information relating 
to the assessment or collection of, the enforcement or prosecution in 
respect of, or the determination of appeals in relation to, the taxes 
covered by this Convention. The exchange of information is not re- 
stricted by Article 1 of this Convention. Any information received 
by a Contracting State shall be treated as secret and shall be dis- 
closed only to persons or authorities (including courts and adminis- 
trative bodies) concerned with the assessment or collection of, the 
enforcement or prosecution in respect of, or the determination of 
appeals in relation to, the taxes covered by this Convention. Such 
persons or authorities shall use the information only for such pur- 
poses. They may disclose the information in public court proceed- 
ings or in judicial decisions. 


2. In no case shall the provisions of paragraph 1 of this Article be 
construed so as to impose on a Contracting State the obligation: 
(a) to carry out administrative measures at variance with the 
laws and administrative practice of that or of the other Con- 
tracting State; 
(b) to supply information which is not obtainable under the laws 
or in the normal course of the administration of that or of the 
other Contracting State; 
(c) to supply information which would disclose any trade, busi- 
ness, industrial, commercial or professional secret or trade pro- 
cess, or information the disclosure of which would be contrary 
to public policy. 
Definitions: “a Contracting State” — Art. 3:1(b); “the other Contracting State” — 
Art. 3:1(b). 


Art. 27 


3. If information is requested by a Contracting State in accordance 
with this Article, the other Contracting State shall obtain that infor- 
mation in the same manner and to the same extent as if the tax of 
the first-mentioned State were the tax of that other State and were 
being imposed by that other State, notwithstanding that the other 
State may not, at that time, need such information for the purposes 
of its own tax. 


Definitions: “a Contracting State’ — Art. 3:1(b); “the other Contracting State” — 
Art. 3:1(b). 


History: Art. 24 amended by 2003 Protocol, effective 2005. It formerly read: 


The competent authorities of the Contracting States shall exchange such infor- 
mation (being information which is at their disposal under their respective taxa- 
tion laws in the normal course of administration) as is necessary for the carrying 
out of the provisions of this Convention or for the prevention of fraud or for the 
administration of statutory provisions against legal avoidance in relation to the 
taxes which are the subject of this Convention. Any information so exchanged 
shall be treated as secret and shall not be disclosed to persons other than persons 
(including a court or administrative tribunal) concerned with the assessment, col- 
lection or enforcement in respect of the taxes which are the subject of this Con- 
vention, No information as aforesaid shall be exchanged which would disclose 
any trade, business, industrial or professional secret or trade process. 


Article 25 — Diplomatic and Consular Officials 


1. Nothing in this Convention shall affect the fiscal privileges of 
members of diplomatic or consular missions under the general rules 
of international law or under the provisions of special agreements. 


2. This Convention shall not apply to International Organizations, 
to organs or officials thereof and to persons who are members of a 
diplomatic or permanent mission or consular post of a third State, 
being present in a Contracting State and not treated in either Con- 
tracting State as residents in respect of taxes on income or capital 
gains. 

Definitions: “a Contracting State” — Art. 3:1(b); “capital gain’ —ITCIA 3, ITA 
248(1); “person” — Art. 3:1(c); “tax’” — Art. 3:1(g). 


Article 26 — Extension 


1. This Convention may be extended, either in its entirety or with 
modifications to any territory for whose international relations ei- 
ther of the Contracting States is responsible, and which imposes 
taxes substantially similar in character to those which are the sub- 
ject of this Convention and any such extension shall take effect 
from such date and subject to such modifications and conditions 
(including conditions as to termination) as may be specified and 
agreed between the Contracting States in notes to be exchanged for 
this purpose. 

Definitions: “tax” — Art. 3:1(g). 


2. The termination of this Convention under Article 29 shall, unless 
otherwise expressly agreed by both Contracting States, terminate 
the application of this Convention to any territory to which it has 
been extended under this Article. 


Article 27 — Miscellaneous Rules 


1. The provisions of this Convention shall not be construed to re- 
strict in any manner any exclusion, exemption, deduction, credit or 
other allowance now or hereafter accorded by the law of a Con- 
tracting State in the determination of the tax imposed by that Con- 
tracting State. 


Definitions: “a Contracting State” — Art. 3:1(b); “tax” — Art. 3:1(g). 


2. Where under any provision of this Convention any income is re- 
lieved from tax in a Contracting State and, under the law in force in 
the other Contracting State a person, in respect of that income, is 
subject to tax by reference to the amount thereof which is remitted 
to or received in that other Contracting State and not by reference to 
the full amount thereof, then the relief to be allowed under this 
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Art. 27 


Convention in the first-mentioned Contracting State shall apply 
only to so much of the income as is taxed in the other Contracting 
State. 

History: Art. 27:2 amended by 2003 Protocol, effective 2005. It formerly read: 


2. Where under any provision of this Convention any person is relieved from tax 

in a Contracting State on certain income and, under the law in force in the other 

Contracting State, that person is subject to tax in that other State in respect of 

that income by reference to the amount thereof which is remitted to or received 

in that other State, the relief from tax to be allowed under this Convention in the 

first-mentioned State shall apply only to the amounts so remitted or received. 
Definitions: “a Contracting State’ — Art. 3:1(b); “person” — Art. 3:1(c); “tax” — 
Art. 3:1(g); “the other Contracting State” — Art. Sully 


3. Nothing in this Convention shall be construed as restricting the 
right of Canada to tax a resident of Canada on that resident’s share 
of any income or capital gains of a partnership, trust or controlled 
foreign affiliate in which that resident has an interest. 


History: Art. 27:3 amended by 2003 Protocol, effective 2005. It formerly read: 


3. Nothing in this Convention shall be construed as preventing Canada from im- 
posing a tax on amounts included in the income of a resident of Canada by virtue 
of the provisions of section 91 of the Canadian Income Tax Act, so far as they are 
in force on the date of entry into force of this Convention, or have been modified 
only in minor respects, so as not to affect their general character. 
Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “resident” —ITCIA 3, ITA 250; 
“tax” — Art. 3:1(g). 


4. [Repealed] 
History; Art. 27:4 repealed by 2003 Protocol, effective 2005. It formerly read: 


4. The aggregate of the amount or value of the dividend and the amount of the 
tax credit referred to in paragraph 3(b) or 3(c) of Article 10 of this Convention 
shall be treated as a dividend for Canadian income tax purposes. 


Art. 27:4 amended by 1985 Protocol to add reference to para. 3(c) of Art. 10. 


5. Each of the Contracting States will endeavour to collect on behalf 
of the other Contracting State such amounts as may be necessary to 
ensure that relief granted by this Convention from taxation imposed 
by that other State does not enure to the benefit of persons not enti- 
tled thereto. However, nothing in this paragraph shall be construed 
as imposing on either of the Contracting States the obligation to 
carry out administrative measures of a different nature from those 
used in the collection of its own tax or which would be contrary to 
its public policy. 

Definitions: “person” — Art, 3:1(c); “the other Contracting State” — Art. 3:1(b). 


6. The competent authorities of the Contracting States may commu- 
nicate with each other directly for the purpose of applying this 
Convention. 


Definitions: “competent authority” — Art. 3:1(f). 


7. Contributions paid in a year by, or on behalf of, an individual 
who exercises employment in a Contracting State in that year to a 
pension arrangement established in the other Contracting State (in- 
cluding an arrangement created under the social security legislation 
in that other State) and in which the individual participates in order 
to secure retirement benefits in respect of those services shall, dur- 
ing a period not exceeding in the aggregate 60 months, and if the 
contributions to the arrangement would qualify for tax relief if they 
had been made in that other State, be treated in the same way for 
tax purposes in the first-mentioned State as contributions paid to a 
pension arrangement that is recognised for tax purposes in the first- 
mentioned State, provided that: 


(a) immediately before the individual began to exercise employ- 
ment in the first-mentioned State, that individual was not a resi- 
dent of that State and contributions had been paid by or on be- 
half of that individual to the pension arrangement; and 


(b) the pension arrangement is accepted by the competent au- 
thority of the first-mentioned State as generally corresponding to 
a pension arrangement recognised as such for tax purposes by 
that State. 


Canada—U.K. Income Tax Convention 


History: Art. 27:7 added by 2003 Protocol, effective 2005. 

Definitions: “a Contracting State” — Art. 3:1(b); “employment” —ITCIA 3, ITA 
248(1); “individual” —ITCIA 3, ITA 248(1); “pension” — Art. 17:3; “resident” — 
Art. 4:1; “the other Contracting State’ — Art. 3:1(b). 


Article 27A — Miscellaneous Rules Applicable 
to Certain Offshore Activities 


1. The provisions of this Article shall apply notwithstanding any 
other provision of this Convention. 


2. A person who is a resident of a Contracting State and carries on 
activities in the other Contracting State in connection with the ex- 
ploration or exploitation of the sea bed and sub-soil and their natu- 
ral resources situated in that other Contracting State shall, subject to 
paragraph 3 of this Article, be deemed to be carrying on a business 
in that other Contracting State through a permanent establishment 
situated therein. 

Definitions: “business” —ITCIA 3, ITA 248(1); “permanent establishment” — Art. 
5:1; “person” — Art. 3:1(c); “resident of a Contracting State” — Art. 4:1; “the other 
Contracting State” — Art. 3:1(b). 


3. The provisions of paragraph 2 of this Article shall not apply 
where the activities referred to therein are carried on for a period or 
periods not exceeding in the aggregate 30 days in any 12 month 
period. For the purposes of this paragraph: 


(a) where a person carrying on activities referred to in paragraph 
2 of this Article is associated with an enterprise carrying on sub- 
stantially similar activities, that person shall be deemed to be 
carrying on those substantially similar activities of the enterprise 
with which he is associated, in addition to his own activities; 


(b) two enterprises shall be deemed to be associated if one enter- 
prise participates directly or indirectly in the management or 
control of the other enterprise or if the same persons participate 
directly or indirectly in the management or control of both 
enterprises. 

Definitions: “associated” — ITCIA 3, ITA 256; “person” — Art. 3:1(c). 


4. Salaries, wages and similar remuneration derived by a resident of 
a Contracting State in respect of an employment connected with the 
exploration or exploitation of the sea bed and sub-soil and their nat- 
ural resources situated in the other Contracting State may, to the 
extent that the duties are performed offshore in that other Con- 
tracting State, be taxed in that other Contracting State. 


Definitions: “employment? —ITCIA 3, ITA 248(1); “resident of a Contracting 
State” — Art. 4:1; “the other Contracting State” — Art. 3:1(b). 


History: Art. 27A substituted by 1985 Protocol. It formerly read: 


1. The provisions of this Article shall apply notwithstanding any other provision 
of this Convention. 


2. Any person who is resident of a Contracting State and carries on activities in 
the other Contracting State in connection with the exploration or exploitation of 
the sea bed and sub-soil and their natural resources situated in that other Con- 
tracting State shall, subject to paragraphs 3 and 4 of this Article, be deemed to be 
carrying on a business in that other Contracting State through a permanent estab- 
lishment situated therein. 


3. The provisions of paragraph 2 of this Article shall not apply where the activi- 
ties referred to therein are carried on for a period or periods not exceeding in the 
aggregate 30 days in any 12 month period. For the purposes of this paragraph: 


(a) where a person carrying on activities referred to in paragraph 2 of this 
Article is associated with an enterprise carrying on substantially similar ac- 
tivities, that person shall be deemed to be carrying on those substantially 
similar activities of the enterprise with which he is associated, in addition to 
his own activities; 

(b) two enterprises shall be deemed to be associated if one enterprise partici- 
pates directly or indirectly in the management or control of the other enter- 
prise or if the same persons participate directly or indirectly in the manage- 
ment or control of both enterprises. 


4. Profits derived by a resident of a Contracting State from the transportation of 
passengers or goods to a location where activities in connection with the explora- 
tion or exploitation of the sea bed and sub-soil and their natural resources are 
being carried on in a Contracting State, or from the operation of tugboats and 
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similar vessels in connection with such activities, shall’ be taxable only in the 
Contracting State of which he is a resident. 


5. (a) Subject to subparagraph (b) of this paragraph, salaries, wages and similar 
remuneration, derived by a resident of a Contracting State in respect of an 
employment connected with the exploration or exploitation of the sea bed 
and sub-soil and their natural resources situated in the other Contracting 
State may, to the extent that the duties are performed offshore in that other 
Contracting State, be taxed in that other Contracting State. 


(b) Salaries, wages and similar remuneration derived by a resident of a Con- 
tracting State in respect of an employment exercised aboard a ship or aircraft 
engaged in the transportation of passengers or goods to a location where 
activities connected with the exploration or exploitation of the sea bed and 
sub-soil and their natural resources are being carried on in the other Con- 
tracting State, or in respect of an employment exercised aboard a tugboat or 
similar vessel in connection with such activities, may be taxed in that other 
Contracting State unless the person deriving the profits from the operation of 
the ship or aircraft is a resident of the first-mentioned Contracting State. 


Art. 27A added by 1980 Protocol. 
Article 28 — Entry into Force 


1. The Convention shall come into force on the date when the last 
of all such things shall have been done in Canada and the United 
Kingdom as are necessary to give the Convention the force of law 
in Canada and the United Kingdom respectively and shall there- 
upon have effect: 


(a) in Canada: 


(i) in respect of tax withheld at the source on amounts paid or 
credited to non-residents on or after 1 January 1976; 


(11) in respect of other Canadian taxes, for the 1976 taxation 
year and subsequent years; 


(b) in the United Kingdom: 


(i) in relation to any dividend to which paragraph 3 of Article 
10 applied in respect of income tax and payment of tax 
credit, for any year of assessment beginning on or after 6 
April 1973. A dividend paid on or after 1 April 1973 but 
before 6 April 1973 shall be treated for tax credit purposes as 
paid on 6 April 1973; 


(ii) in relation to any other provision of this Convention, in 
respect of income tax and capital gains tax, for any year of 
assessment beginning on or after 6 April 1976; 


(iii) in respect of corporation tax, for any financial year be- 
ginning on or after 1 April 1976; 


(iv) in respect of petroleum revenue tax for any chargeable 
period beginning on or after 1 January 1976; 


(v) in respect of development land tax, for any realised de- 
velopment value accruing on or after 1 August 1976. 
Definitions: “assessment” —ITCIA 3, ITA 248(1); “Canada” — Art. 3:1(a)(i), 
ITCIA 5; “capital gain”, “dividend”, “non-resident” — ITCIA 3, ITA 248(1); “taxation 

year” —ITCIA 3, ITA 249; “United Kingdom” — Art. 3:1(a)(ii). 


2. The Governments of the Contracting States shall, as soon as pos- 
sible, inform one another in writing of the date when the last of all 
such things have been done as are necessary to give the Convention 
the force of law in Canada and the United Kingdom respectively. 
The date specified by the last Government to fulfil this requirement, 
being the date on which the Convention shall come into force in 
accordance with paragraph 1, shall be confirmed in writing by the 
Government so notified. 


Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; 
3:1(a)(ii); “writing” —ITCIA 3, Interpretation Act 35(1). 


“United Kingdom” — Art. 


3. Subject to the provisions of paragraph 4 of this Article the ex- 
isting Agreement shall cease to have effect as respects taxes to 
which this Convention applies in accordance with the provisions of 
paragraph | of this Article. 


Definitions: “tax” — Art. 3:1(g); “the existing agreement” — Art. 28:7. 


Art. 29 


4. Where, however, any greater relief from tax would have been 
afforded by any provision of 'the existing Agreement than is due 
under this Convention, any such provision as aforesaid shall con- 
tinue to have effect 


(a) in the United Kingdom for any year of assessment, chargea- 
ble period or financial year; 


(b) in Canada for any taxation year; 


beginning before the entry into force of this Convention. 


Definitions: “assessment” —ITCIA 3, ITA 248(1); “Canada” — Art. 3:1(a)(i), 
ITCIA 5; “tax” — Art. 3:1(g); “taxation year” —ITCIA 3, ITA 249; “the existing 
agreement’ — Art. 28:7; “United Kingdom” — Art. 3:1(a)(ii). ‘ 


5. The existing Agreement shall terminate on the last date on which 
it has effect in accordance with the foregoing provisions of this 
Article. 


Definitions: “the existing agreement” — Art. 28:7. 


6. The termination of the existing Agreement as provided in para- 
graph 5 of this Article shall not revive the Agreement between the 
Government of Canada and the Government of the United Kingdom 
of Great Britain and Northern Ireland for the Avoidance of Double 
Taxation with respect to certain classes of Income signed at Ottawa 
on 6 December 1965. Upon the entry into force of this Convention 
that Agreement shall terminate. 

Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “the existing agreement’ — Art. 
28:7; “United Kingdom” — Art. 3:1(a)(ii). 


7. In this Article the term “the existing Agreement”means the 
Agreement between the Government of Canada and the Govern- 
ment of the United Kingdom of Great Britain and Northern Ireland 
for the Avoidance of Double Taxation and the Prevention of Fiscal 
Evasion with respect to taxes on Income and Capital Gains signed 
at Ottawa on 12 December 1966. 


Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “tax” — Art. 3:1(g); “United King- 
dom” — Art. 3:1(a)(i1). 


8. Notwithstanding any provisions of the respective domestic laws 
of the Contracting States imposing time limits for applications for 
relief from tax, an application for relief under the provisions of this 
Convention shall have effect, and any consequential refunds of tax 
made, if the application is made to the competent authority con- 
cerned within one year of the end of the calendar year in which this 
Convention enters into force. 


History: Art. 28:8 added by 1980 Protocol. 
Definitions: “competent authority” — Art. 3:1(f); “tax”? — Art. 3:1(g). 


Article 29 — Termination 


This Convention shall continue in effect indefinitely but the Gov- 
ernment of either Contracting State may, on or before 30 June in 
any calendar year after the year 1980 give notice of termination to 
the Government of the other Contracting State and, in such event, 
this Convention shall cease to be effective: 


(a) in Canada 


(i) in respect of tax withheld at the source on amounts paid or 
credited to non-residents on or after 1 January in the calendar 
year next following that in which the notice is given; and 


(ii) in respect of other Canadian taxes for any taxation year 
ending in or after the calendar year next following that in 
which the notice is given; 


(b) in the United Kingdom 
(i) in respect of income tax and capital gains tax for any year 
of assessment beginning on or after 6 April in the calendar 
year next following that in which such notice is given; 
(ii) in respect of corporation tax, for any financial year begin- 
ning on or after 1 April in the calendar year next following 
that in which such notice is given; 
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(iii) in respect of petroleum revenue tax for any chargeable 
period beginning on or after | January in the calendar year 
next following that in which such notice is given; 
(iv) in respect of development land tax, for any realised de- 
velopment value accruing on or after 1 April in the calendar 
year next following that in which such notice is given. 
IN WITNESS WHEREOF the undersigned, duly authorized 
thereto, have signed this Convention. 
DONE in duplicate at London, this 8th day of September 1978, in 
the English and French languages, both texts being equally 
authoritative. 


FOR THE GOVERNMENT OF CANADA: 
Paul Martin 


FOR THE GOVERNMENT OF GREAT BRITAIN AND 
NORTHERN IRELAND: 


Frank Judd 


Definitions: “assessment” —ITCIA 3, ITA 248(1); “Canada” — Art. 3:1(a)(i), 
ITCIA 5; “capital gain”, “non-resident” — ITCIA 3, ITA 248(1); “tax” — Art. 3:1(g); 
“taxation year’ —ITCJA 3, ITA 249; “the other Contracting State” — Art. 3:1(b); 
“United Kingdom” — Art. 3:1(a)(i1). 
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CURRENT STATUS OF TAX TREATIES 
Tax treaties in force 


Reciprocal income tax treaties are currently in force between Canada and the following countries. (In some cases the treaty currently in 
force, signed on the date noted, replaced another treaty that had been in force from an earlier time.) 


Algeria (February 28, 1999) 

Argentina (April 29, 1993) 

Armenia (June 29, 2004) 

Australia (May 21, 1980; and Protocol of January 23, 2002) 

Austria (December 9, 1976; and Protocol of June 15, 1999) 

Azerbaijan (September 7, 2004) 

Bangladesh (February 15, 1982) 

Barbados (January 22, 1980) 

Belgium (May 23, 2002) 

Brazil (June 4, 1984) 

Bulgaria (March 3, 1999) 

Cameroon (May 26, 1982) 

Chile (January 21, 1998) 

China (People’s Republic of) (May 12, 1986)! 

Croatia (December 9, 1997) 

Cyprus (May 2, 1984) 

Czech Republic (May 25, 2001) 

Denmark (September 17, 1997) 

Dominican Republic (August 6, 1976) 

Ecuador (June 28, 2001) 

Egypt (May 30, 1983) 

Estonia (June 2, 1995) 

Finland (May 28, 1990) 

France (May 2, 1975 and Protocols of January 16, 1987 and No- 
vember 30, 1995) 

Germany (April 19, 2001) 

Guyana (October 15, 1985) 

Hungary (April 15, 1992 and Protocol of May 3, 1994) 

Iceland (June 19, 1997) 

India (January 11, 1996) 

Indonesia (April 1, 1998) 

Ireland (October 8, 2003) 

Israel (July 21, 1975) 

Italy (November 17, 1977 and Protocol of March 20, 1989)? 

Ivory Coast (June 16, 1983) 

Jamaica (March 30, 1978) 

Japan (May 7, 1986; amended by Protocol of February 19, 1999) 

Jordan (September 6, 1999) 

Kazakhstan (September 25, 1996) 

Kenya (April 27, 1983) 

Korea (February 10, 1978) 

Kuwait (January 28, 2002) 

Kyrgyzstan (Kyrgyz Republic) (June 4, 1998) 

Latvia (Republic of) (April 26, 1995) 

Lithuania (Republic of) (August 29, 1996) 

Luxembourg (September 10, 1999; provisions effective January 
1, 2001) 

Malaysia (October 15, 1976) 

Malta (July 25, 1986) 


Mexico (March 16, 1990 and April 8, 1991)3 

Moldova (July 4, 2002) 

Mongolia (May 27, 2002) 

Morocco (December 22, 1975) 

Netherlands (May 27, 1986, and Protocols of same date, March 
4, 1993, and August 25, 1997) 

New Zealand (May. 13, 1980) 

Nigeria (August 4, 1992) 

Norway (July 12, 2002)4 

Oman (June 30, 2004) 

Pakistan (February 24, 1976) 

Papua New Guinea (October 16, 1987) 

Peru (July 20, 2001) 

Philippines (March 11, 1976) 

Poland (May 4, 1987) 

Portugal (June 14, 1999) 

Romania (April 8, 2004) 

Russia (October 5, 1995) 

Senegal (August 2, 2001) 

Singapore (March 6, 1976 and Protocol of same date) 

Slovak Republic (May 22, 2001) 

Slovenia (September 15, 2000) 

South Africa (Republic of) (November 27, 1995) 

Spain (November 23, 1976) 

Sri Lanka (June 23, 1982) 

Sweden (August 27, 1996) 

Switzerland (May 5, 1997) 

Tanzania (United Republic of) (December 15, 1995) 

Thailand (April 11, 1984) 

Trinidad and Tobago (Republic of) (September 11, 1995) 

Tunisia (February 10, 1982) 

Ukraine (March 4, 1996) 

United Arab Emirates (June 9, 2002) 

United Kingdom of Great Britain and Northern Ireland (Septem- 
ber 8, 1978 and Protocols of April 15, 1980, October 16, 1985 
and May 7, 2003) 

United States of America (September 26, 1980 and Protocols of 
June 14, 1983, March 28, 1984, March 17, 1995 and July 29, 
1997) 

Uzbekistan (Republic of) (June 17, 1999) 

Venezuela (July 10, 2001) 

Vietnam (November 14, 1997) 

Zambia (Republic of) (February 16, 1984) 

Zimbabwe (April 16, 1992) 


Tax treaties or protocols signed but not yet in force 


Gabon (November 14, 2002)° 
Italy (June 3, 2002) 
Lebanon (December 29, 1998)’ 


IThis Convention does not apply to Hong Kong since unification in 1997: Edwards, [2002] 4 C.T.C. 2202 (TC); aff'd 2003 CarswellNat 3231 (FCA). 

2To be replaced by the treaty signed on June 3, 2002. 

3A Convention for the exchange of information is also in force. 

4A Competent Authority Agreement regarding Professors and Teachers provides that Article 18 of the 1966 Canada-Norway treaty continues to apply in certain cases: CCRA, 
Nov. 28, 2003. 

SPart of Bill S-17, which received Royal Assent on March 23, 2005. 

Part of Bill S-2, which received Royal Assent on December 12, 2002. Will replace the existing treaty. 


7Part of Bill S-3, which received Royal Assent on June 29, 2000. 
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Current Status of Tax Treaties 


Tax treaties or protocols under negotiation (re- Korea (Republic of) 
negotiation) Madagascar 
Barbados Mauritius 
Bolivia Mexico 
China (People’s Republic of) Naniibia 
Colombia 


Saint Lucia 


Pn Fos Serbia and Montenegro 
Egypt® Singapore 

Finland’ Turkey 

Greece United States? 


For current information regarding the status of treaty negotiations with any country, visit the Department of Finance web site at 
www.fin.gc.ca/treaties/treatystatus_e.html. For current information regarding Canada Revenue Agency administrative policy with respect 
to treaties, contact the leer Tax Sees Office at 1-800-267- atid iat (er ale Fanon 


treaty a already have a 
collection on a bilateral basis. So 


The Government of Canada « t 
extends information sharin, toatl 


Federal budgets Ss ucgien ohne informations. Fe ary 23, 2¢ See. under ITA 231 CO) 


Swill eventually replace the existing treaty. 


Protocol. 
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INTERPRETATION ACT 


An Act respecting the Interpretation of Statutes and Regulations 


REVISED STATUTES OF CANADA 1985, CHAPTER I-21, as am. R.S.C. 1985, c. 11 (1st Supp.), s. 2; R.S.C. 1985, c. 27 (1st 
Supp.), s. 203; SOR/86-532; R.S.C. 1985, c. 27 (2nd Supp.), s. 10; S.C. 1990, c. 17, s. 26; 1992, c. 1, ss. 87-91; 1992, c. 47, s. 
79, 1992, c. 51, s. 56; SOR/93-140; 1993, c, 28, s. 78 (Sched. III, item 82) [Amended 1998, c. 15, s. 28; 1999, c. 3, (Sched., item 
18).]; 1993, c. 34, s. 88; 1993, c. 38, s. 87; 1995, c. 39, s. 174; SOR/95-366; 1996, c. 31, ss. 86-87; 1997, c. 39, s. 4; 1998, c. 30, 
SeT9(); 1999, 'c..3, Ss. Mew 9990.cu28 oc. 168° 1999. ¢.31.. ss, 146, LATER I001 CPA NS G62 21 FP 501882 DOG FS SE 
2003, c. 22, |s.°224(Z743), 


Short Title 
1. Short title — This Act may be cited as the Interpretation Act. 
Interpretation 


2. (1) Definitions — In this Act, 
“Act”? means an Act of Parliament; 
“enact” includes to issue, make or establish; 


“enactment” means an Act or regulation or any portion of an Act 
or regulation; 


‘public officer’ includes any person in the federal public adminis- 
tration of Canada who is authorized by or under an enactment to do 
or enforce the doing of an act or thing or to exercise a power, or on 
whom a duty is imposed by or under an enactment; 

History: The definition “public officer” in subsec. 2(1) amended to replace “public 


service of Canada” with “federal public administration” by 2003, c. 22, para. 224(z.43), 
proclaimed in force April 1, 2005 (P.C. 2005-375). 


“regulation” includes an order, regulation, rule, rule of court, form, 
tariff of costs or fees, letters patent, commission, warrant, procla- 
mation, by-law, resolution or other instrument issued, made or 
established 


(a) in the execution of a power conferred by or under the author- 
ity of an Act, or 


(b) by or under the authority of the Governor in Council; 
“repeal” includes revoke or cancel. 


(2) Expired and replaced enactments — For the purposes of 
this Act, an enactment that has been replaced is repealed and an 
enactment that has expired, lapsed or otherwise ceased to have ef- 
fect is deemed to have been repealed. 


History: Subsec. 2(2) amended by 1999, c. 31, s. 146, in force June 17, 1999 (the date 
of Royal Assent). It formerly read: 


(2) For the purposes of this Act, an enactment that has been replaced, has ex- 
pired, lapsed or otherwise ceased to have effect is deemed to have been repealed. 


Application 


3. (1) Application — Every provision of this Act applies, unless a 
contrary intention appears, to every enactment, whether enacted 
before or after the commencement of this Act. 


(2) Application to this Act — The provisions of this Act apply 
to the interpretation of this Act. 


(3) Rules of construction not excluded — Nothing in this Act 
excludes the application to an enactment of a rule of construction 
applicable to that enactment and not inconsistent with this Act. 


Enacting Clause of Acts 


4. (1) Enacting clause — The enacting clause of an Act may be 
in the following form: 


“Her Majesty, by and with the advice and consent of the Sen- 
ate and House of Commons of Canada, enacts as follows:”. 


(2) Order of clauses — The enacting clause of an Act shall fol- 
low the preamble, if any, and the various provisions within the pur- 
view or body of the Act shall follow in a concise and enunciative 
form. 


Operation 
Royal Assent 


5. (1) Royal Assent — The Clerk of the Parliaments shall endorse 
on every Act, immediately after its title, the day, month and year 
when the Act was assented to in Her Majesty’s name and the endor- 
sement shall be a part of the Act. 


(2) Date of commencement — If no date of commencement is 
provided for in an Act, the date of commencement of that Act is the 
date of assent to the Act. 


(3) Commencement provision — Where an Act contains a pro- 
vision that the Act or any portion thereof is to come into force on a 
day later than the date of assent to the Act, that provision is deemed 
to have come into force on the date of assent to the Act. 


(4) Commencement when no date fixed — Where an Act pro- 
vides that certain provisions thereof are to come or are deemed to 
have come into force on a day other than the date of assent to the 
Act, the remaining provisions of the Act are deemed to have come 
into force on the date of assent to the Act. 


Day Fixed for Commencement or Repeal 


6. (1) Operation when date fixed for commencement or re- 
peal — Where an enactment is expressed to come into force on a 
particular day, it shall be construed as coming into force on the ex- 
piration of the previous day; and where an enactment is expressed 
to expire, lapse or otherwise cease to have effect on a particular 
day, it shall be construed as ceasing to have effect upon the com- 
mencement of the following day. 


(2) When no date fixed — Every enactment that is not expressed 
to come into force on a particular day shall be construed as coming 
into force 
(a) in the case of an Act, on the expiration of the day immedi- 
ately before the day the Act was assented to in Her Majesty’s 
name; 
(b) in the case of a regulation, on the expiration of the day im- 
mediately before the day the regulation was registered pursuant 
to section 6 of the Statutory Instruments Act or, if the regulation 
is of a class that is exempted from the application of subsection 
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5(1) of that Act, on the expiration of the day immediately before 
the day the regulation was made. 


(3) Judicial notice — Judicial notice shall be taken of a day for 
the coming into force of an enactment that is fixed by a regulation 
that has been published in the Canada Gazette. 


Regulation Prior to Commencement 


7. Preliminary proceedings — Where an enactment is not in 
force and it contains provisions conferring power to make regula- 
tions or do anyother thing, that power may, for the purpose of mak- 
ing the enactment effective on its commencement, be exercised at 
any time before its commencement, but a regulation so made or a 
thing so done has no effect until the commencement of the enact- 
ment, except in so far as may be necessary to make the enactment 
effective on its commencement. 


Territorial Operation 


8. (1) Territorial operation — Every enactment applies to the 
whole of Canada, unless a contrary intention is expressed in the 
enactment. 


(2) Amending enactment — Where an enactment that does not 
apply to the whole of Canada is amended, no provision in the 
amending enactment applies to any part of Canada to which the 
amended enactment does not apply, unless it is provided in the 
amending enactment that it applies to that part of Canada or to the 
whole of Canada. 


(2.1) Exclusive economic zone of Canada — Every enact- 
ment that applies in respect of exploring or exploiting, conserving 
or managing natural resources, whether living or non-living, ap- 
plies, in addition to its application to Canada, to the exclusive eco- 
nomic zone of Canada, unless a contrary intention is expressed in 
the enactment. 


Related Provisions: ITA 37(1.3) — SR&ED performed in exclusive economic zone 
deemed done in Canada. 


(2.2) Continental shelf of Canada — Every enactment that ap- 
plies in respect of exploring or exploiting natural resources that are 


(a) mineral or other non-living resources of the seabed or sub- 
soil, or 


(b) living organisms belonging to sedentary species, that is to 
say, organisms that, at the harvestable stage, either are immobile 
on or under the seabed or are unable to move except in constant 
physical contact with the seabed or subsoil 


applies, in addition to its application to Canada, to the continental 
shelf of Canada, unless a contrary intention is expressed in the 
enactment. 


(3) Extra-territorial operation — Every Act now in force en- 
acted prior to December 11, 1931 that expressly or by necessary or 
reasonable implication was intended, as to the whole or any part 
thereof, to have extra-territorial operation shall be construed as if, at 
the date of its enactment, the Parliament of Canada had full power 
to make laws having extra-territorial operation as provided by the 
Statute of Westminster, 1931, 


History: Subsecs. 8(2.1) and (2.2) added by 1996, c. 31, s: 87, proclaimed in force 
January 31, 1997 (SI/97-21). 


Rules of Construction 
Property and Civil Rights 


8.1 Duality of legal traditions and application of provincial 
law — Both the common law and the civil law are equally authori- 
tative and recognized sources of the law of property and civil rights 
in Canada and, unless otherwise provided by law, if in interpreting 
an enactment it is necessary to refer to a province’s rules, principles 
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or concepts forming part of the law of property and civil rights, ref- 
erence must be made to the rules, principles and concepts in force 
in the province at the time the enactment is being applied. 


1.T. Technical News: No. 22 (international taxation). 


History: The heading “Property and Civil Rights” and s. 8.1 added by 2001, c. 4, s. 8, 
proclaimed in force June 1, 2001 (P.C. 2001-956). 


8.2 Terminology — Unless otherwise provided by law, when an 
enactment contains both civil law and common law terminology, or 
terminology that has a different meaning in the civil law and the 
common law, the civil law terminology or meaning is to be adopted 
in the Province of Quebec and the common law terminology or 
meaning is to be adopted in the other provinces. 


History: S. 8.2 added by 2001, c. 4, s. 8, proclaimed in force June 1, 2001 (P.C. 2001- 
956). 


Private Acts 


9. Provisions in Private Acts — No provision in a private Act 
affects the rights of any person, except as therein mentioned or re- 
ferred to. 


Law Always Speaking 


10. Law always speaking — The law shall be considered as al- 
ways speaking, and where a matter or thing is expressed in the pre- 
sent tense, it shall be applied to the circumstances as they arise, so 
that effect may be given to the enactment according to its true spirit, 
intent and meaning. 


Imperative and Permissive Construction 


11. “Shail” and “may” — The expression “shall” is to be con- 
strued as imperative and the expression “may” as permissive. 


Enactments Remedial 


12. Enactments deemed remedial — Every enactment is 
deemed remedial, and shall be given such fair, large and liberal 
construction and interpretation as best ensures the attainment of its 
objects. 


Preambles and Marginal Notes 


13. Preamble — The preamble of an enactment shall be read_as.a 
part of the enactment intended to assist in explaining its purport and 
object. 


14. Marginal Notes and historical references — Marginal 
notes and references to former enactments that appear after the end 
of a section or other division in an enactment form no part of the 
enactment, but are inserted for convenience of reference only. 


Application of Interpretation Provisions 


15. (1) Application of definitions and interpretation provi- 
sions — Definitions or rules of interpretation in an enactment ap- 
ply to all the provisions of the enactment, including the provisions 
that contain those definitions or rules of interpretation. 


(2) Interpretation sections subject to exceptions — Where 
an enactment contains an interpretation section or provision, it shall 
be read and construed 


(a) as being applicable only if a contrary intention does not ap- 
pear, and 


(b) as being applicable to all other enactments relating to the 
same subject-matter unless a contrary intention appears. 
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16. Words in regulations — Where an enactment confers power 
to make regulations, expressions used in the regulations have the 
same respective meanings as in the enactment conferring the power. 


Her Majesty 


17. Her Majesty not bound or affected unless stated — No 
enactment is binding on Her Majesty or affects Her Majesty’s rights 
or prerogatives in any manner, except as mentioned or referred to in 
the enactment. 


Related Provisions: ITA 27 — Application of ITA to Crown corporations. 
Proclamations 


18. (1) Proclamation — Where an enactment authorizes the issue 
of a proclamation, the proclamation shall be understood to be a 
proclamation of the Governor in Council. 


(2) Proclamation to be issued on advice — Where the Gover- 
nor General is authorized to issue a proclamation, the proclamation 
shall be understood to be a proclamation issued under an order of 
the Governor in Council, but it is not necessary to mention in the 
proclamation that it is issued under such an order. 


(3) Effective day of Proclamations — A proclamation that is 
issued under an order of the Governor in Council may purport to 
have been issued on the day of the order or on any subsequent day 
and, if so, takes effect on that day. 


Oaths 


19. (1) Administration of oaths — Where, by an enactment or 
by a rule of the Senate or House of Commons, evidence under oath 
is authorized or required to be taken, or an oath is authorized or 
directed to be made, taken or administered, the oath may be admin- 
istered, and a certificate of its having been made, taken or adminis- 
tered may be given by 


(a) any person authorized by the enactment or rule to take the 
evidence; or 


(b) a judge of any court, a notary public, a justice of the peace or 
a commissioner for taking affidavits, having authority or juris- 
diction within the place where the oath is administered. 


(2) Where justice of peace empowered — Where power is 
conferred on a justice of the peace to administer an oath or solemn 
affirmation or to take an affidavit or declaration, the power may be 
exercised by a notary public or a commissioner for taking oaths. 
Related Provisions: ITA 220(5) — Administration of oaths. 


Reports to Parliament 


20. Reports to Parliament — Where an Act requires a report or 
other document to be laid before Parliament and, in compliance 
with the Act, a particular report or document has been laid before 
Parliament at a session thereof, nothing in the Act shall be con- 
strued as requiring the same report or document to be laid before 
Parliament at any subsequent session. 


Corporations 


21. (1) Powers vested in Corporations — Words establishing 
a corporation shall be construed 


(a) as vesting in the corporation power to sue and be sued, to 
contract and be contracted with by its corporate name, to have a 
common seal and to alter or change it at pleasure, to have per- 
petual succession, to acquire and hold personal property for the 
purposes for which the corporation is established and to alienate 
that property at pleasure; 

(b) in the case of a corporation having a name consisting of an 
English and a French form or a combined English and French 
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form, as vesting in the corporation power to use either the En- 
glish or the French form of its name or both forms and to show 
on its seal both the English and French forms of its name or 
have two seals, one showing the English and the other showing 
the French form of its name; 


(c) as vesting in a majority of the members of the corporation 
the power to bind the others by their acts; and 


(d) as exempting from personal liability for its debts, obligations 
or acts individual members of the corporation who do not con- 
travene the provisions of the enactment establishing the 
corporation. 


(2) Corporate name — Where an enactment establishes a corpo- 
ration and in each of the English and French versions of the enact- 
ment the name of the corporation is in the form only of the lan- 
guage of that version, the name of the corporation shall consist of 
the form of its name in each of the versions of the enactment. 


(3) Banking business — No corporation is deemed to be author- 
ized to carry on the business of banking unless that power is ex- 
pressly conferred on it by the enactment establishing the 
corporation. 


Majority and Quorum 


22. (1) Majorities — Where an enactment requires or authorizes 
more than two persons to do an act or thing, a majority of them may 
do it. 


(2) Quorum of board, court, commission, etc. — Where an 
enactment establishes a board, court, commission or other body 
consisting of three or more members, in this section called an 
“association”, 


(a) at a meeting of the association, a number of members of the 
association equal to, 


(1) if the number of members provided for by the enactment 
is a fixed number, at least one-half of the number of mem- 
bers, and 


(ii) if the number of members provided for by the enactment 
is not a fixed number but is within a range having a maxi- 
mum or minimum, at least one-half of the number of mem- 
bers in office if that number is within the range, 


constitutes a quorum, 


(b) an act or thing done by a majority of the members of the 
association present at a meeting, if the members present consti- 
tute a quorum, is deemed to have been done by the association; 
and 


(c) a vacancy in the membership of the association does not in- 
validate the constitution of the association or impair the right of 
the members in office to act, if the number of members in office 
is not less than a quorum. 


Appointment, Retirement and Powers of 
Officers 


23. (1) Public officers hold office during pleasure — Every 
public officer appointed by or under the authority of an enactment 
or otherwise is deemed to have been appointed to hold office during 
pleasure only, unless it is otherwise expressed in the enactment, 
commission or instrument of appointment. 


(2) Effective day of appointments — Where an appointment is 
made by instrument under the Great Seal, the instrument may pur- 
port to have been issued on or after the day its issue was authorized, 
and the day on which it so purports to have been issued is deemed 
to be the day on which the appointment takes effect. 


(3) Appointment or engagement otherwise than under 
great seal — Where there is authority in an enactment to appoint 
a person to a position or to engage the services of a person, other- 
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wise than by instrument under the Great Seal, the instrument of ap- 
pointment or engagement may be expressed to be effective on or 
after the day on which that person commenced the performance of 
the duties of the position or commenced the performance of the ser- 
vices, and the day on which it is so expressed to be effective, unless 
that day is more than sixty days before the day on which the instru- 
ment is issued, is deemed to be the day on which the appointment or 
engagement takes effect. 


(4) Remuneration — Where a person is appointed to an office, 
the appointing authority may fix, vary or terminate that person’s 
remuneration. 


(5) Commencement of appointments or retirements — 
Where a person is appointed to an office effective on a specified 
day, or where the appointment of a person is terminated effective on 
a specified day, the appointment or termination is deemed to have 
been effected immediately on the expiration of the previous day. 


24. (1) Implied powers respecting public officers — Words 
authorizing the appointment of a public officer to hold office during 
pleasure include, in the discretion of the authority in whom the 
power of appointment is vested, the power to 


(a) terminate the appointment or remove or suspend the public 
officer; 
(b) re-appoint or reinstate the public officer; and 


(c) appoint another person in the stead of, or to act in the stead 
of, the public officer. 


(2) Power to act for ministers — Words directing or empower- 
ing a minister of the Crown to do an act or thing, regardless of 
whether the act or thing is administrative, legislative or judicial, or 
otherwise applying to that minister as the holder of the office, 
include 


(a) a minister acting for that minister or, if the office is vacant, a 
minister designated to act in the office by or under the authority 
of an order in council; 


(b) the successors of that minister in the office; 

(c) his or their deputy; and 

(d) notwithstanding paragraph (c), a person appointed to serve, 
in the department or ministry of state over which the minister 


presides, in a capacity appropriate to the doing of the act or 
thing, or to the words so applying. 


(3) Restriction as to public servants — Nothing in paragraph 
(2)(c) or (d) shall be construed as authorizing the exercise of any 
authority conferred on a minister to make a regulation as defined in 
the Statutory Instruments Act. 


(4) Successors to and deputy of public officer — Words di- 
recting or empowering any public officer, other than a minister of 
the Crown, to do any act or thing, or otherwise applying to the pub- 
lic officer by his name of office, include his successors in the office 
and his or their deputy. 


(5) Powers of holder of public office — Where a power is con- 
ferred or a duty imposed on the holder of an office, the power may 
be exercised and the duty shall be performed by the person for the 
time being charged with the execution of the powers and duties of 
the office. 


Evidence 


25. (1) Documentary evidence — Where an enactment provides 
that a document is evidence of a fact without anything in the con- 
text to indicate that the document is conclusive evidence, then, in 
any judicial proceedings, the document is admissible in evidence 
and the fact is deemed to be established in the absence of any evi- 
dence to the contrary. 


(2) Queen’s printer — Every copy of an enactment having 
printed thereon what purports to be the name or title of the Queen’s 
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Printer and Controller of Stationery or the Queen’s Printer is 
deemed to be a copy purporting to be printed by the Queen’s Printer 
for Canada. 


Computation of Time 


26. Time limits and holidays — Where the time limited for the 
doing of a thing expires or falls on a holiday, the thing may be done 
on the day next following that is not a holiday. 


27. (1) Clear days — Where there is a reference to a number of 
clear days or “at least” a number of days between two events, in 
calculating that number of days the days on which the events hap- 
pen are excluded. 


(2) Not clear days — Where there is a reference to a number of 
days, not expressed to be clear days, between two events, in calcu- 
lating that number of days the day on which the first event happens 
is excluded and the day on which the second event happens is 
included. 


(3) Beginning and ending of prescribed periods — Where a 
time is expressed to begin or end at, on or with a specified day, or 
to continue to or until a specified day, the time includes that day. 


(4) After specified day — Where a time is expressed to begin 
after or to be from a specified day, the time does not include that 
day. 


(5) Within a time — Where anything is to be done within a time 
after, from, of or before a specified day, the time does not include 
that day. 


28. Calculation of a period of months after or before a 
specified day — Where there is a reference to a period of time 
consisting of a number of months after or before a specified day, 
the period is calculated by 


(a) counting forward or backward from the specified day the 
number of months, without including the month in which that 
day falls; 


(b) excluding the specified day; and 
(c) including in the last month counted under paragraph (a) the 
day that has the same calendar number as the specified day or, if 


that month has no day with that number, the last day of that 
month. 


29. Time of the day — Where there is a reference to time ex- 
pressed as a specified time of the day, the time is taken to mean 
standard time. . 


30. Time when specified age attained — A person is deemed 
not to have attained a specified number of years of age until the 
commencement of the anniversary, of the same number, of the day 
of that person’s birth. 


Miscellaneous Rules 


31. (1) Reference to magistrate, etc. — Where anything is re- 
quired or authorized to be done by or before a judge, magistrate, 
Justice of the peace, or any functionary or officer, it shall be done 
by or before one whose jurisdiction or powers extend to the place 
where the thing is to be done. 


(2) Ancillary powers — Where power is given to a person, of- 
ficer or functionary, to do or enforce the doing of any act or thing, 
all such powers as are necessary to enable the person, officer or 
functionary to do or enforce the doing of the act or thing are 
deemed to be also given. 


(3) Powers to be exercised as required — Where a power is 
conferred or a duty imposed, the power may be exercised and the 
duty shall be performed from time to time as occasion requires. 
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(4) Power to repeal — Where a power is conferred to make regu- 
lations, the power shall be construed as including a power, exercisa- 
ble in the same manner and subject to the same consent and condi- 
tions, if any, to repeal, amend or vary the regulations and make 
others. 


32. Forms — Where a form is prescribed, deviations from that 
form, not affecting the substance or calculated to mislead, do not 
invalidate the form used. 


33. (1) Gender — Words importing female persons include male 
persons and corporations and words importing male persons include 
female persons and corporations. 


(2) Number — Words in the singular include the plural, and words 
in the plural include the singular. 


(3) Parts of speech and grammatical forms — Where a word 
is defined, other parts of speech and grammatical forms of the same 
word have corresponding meanings. 


Offences 


34. (1) Indictable and summary conviction offences — 
Where an enactment creates an offence, 


(a) the offence is deemed to be an indictable offence if the enact- 
ment provides that the offender may be prosecuted for the of- 
fence by indictment; 


(b) the offence is deemed to be one for which the offender is 
punishable on summary conviction if there is nothing in the con- 
text to indicate that the offence is an indictable offence; and 


(c) if the offence is one for which the offender may be prose- 
cuted by indictment or for which the offender is punishable on 
summary conviction, no person shall be considered to have been 
convicted of an indictable offence by reason only of having been 
convicted of the offence on summary conviction. 


(2) Criminal Code to apply — All the provisions of the Criminal 
Code relating to indictable offences apply to indictable offences 
created by an enactment, and all the provisions of that Code relating 
to summary conviction offences apply to all other offences created 
by an enactment, except to the extent that the enactment otherwise 
provides, 


(3) Documents similarly construed — In a commission, proc- 
lamation, warrant or other document relating to criminal law or pro- 
cedure in criminal matters 


(a) a reference to an offence for which the offender may be pros- 
ecuted by indictment shall be construed as a reference to an in- 
dictable offence; and 


(b) a reference to any other offence shall be construed as a refer- 
ence to an offence for which the offender is punishable on sum- 
mary conviction. 


Powers to Enter Dwelling-houses to Carry out 
Arrests 


34.1 Authorization to enter dwelling house — Any person 
who may issue a warrant to arrest or apprehend a person under any 
Act of Parliament, other than the Criminal Code, has the same pow- 
ers, subject to the same terms and conditions, as a judge or justice 
has under the Criminal Code 


(a) to authorize the entry into a dwelling-house described in the 
warrant for the purpose of arresting or apprehending the person, 
if the person issuing the warrant is satisfied by information on 
oath that there are reasonable grounds to believe that the person 
is or will be present in the dwelling-house; and 


(b) to authorize the entry into the dwelling-house without prior 
announcement if the requirement of subsection 529.4(1) is met. 


S..35(1) dip 
Definitions 


35. (1) General definitions — In every enactnent, 


“Act”, as meaning an Act of a legislature, includes an ordinance of 
the Northwest Territories and a law of the Legislature of Yukon or 
of the Legislature for Nunavut; 

History: The definition “Act” in subsec. 35(1) amended by 2002, c. 7, subsec. 188(1), 
proclaimed in force April 1, 2003. (P.C. 2003-394), The definition formerly read: 


“Act”, as meaning an Act of a legislature, includes an ordinance of the Yukon 
Territory or of the Northwest Territories and a law made by the Legislature for 
Nunavut or continued by section 29 of the Nunavut Act; 


“bank” means a bank listed in Schedule I or II to the Bank Act; 
History: “Bank” added by 1999, c. 28, s. 168, in force June 28, 1999. 


“British Commonwealth” or “British Commonwealth of Na- 
tions” has the same meaning as “Commonwealth”; 


“broadcasting” means any radiocommunication in which the trans- 
missions are intended for direct reception by the general public; 


“Canada”, for greater certainty, includes the internal waters of 
Canada and the territorial sea of Canada; 


History: “Canada” added to subsec. 35(1) by 1996, c. 31, s. 88, proclaimed in force 
January 31, 1997 (SI/97-21). 


“Canadian waters” includes the territorial sea of Canada and the 
internal waters of Canada; 


History: “Canadian waters” added to subsec. 35(1) by 1996, c. 31, s. 88, proclaimed in 
force January 31, 1997 (SI/97-21). 


“Clerk of the Privy Council” or “Clerk of the Queen’s Privy 
Council” means the Clerk of the Privy Council and Secretary to the 
Cabinet; 


“commencement”, when used with reference to an enactment, 
means the time at which the enactment comes into force: 


“Commonwealth” or “Commonwealth of Nations” means the as- 
sociation of countries named in the schedule; 


‘Commonwealth and Dependent Territories’? means the several 
Commonwealth countries and their colonies, possessions, depen- 
dencies, protectorates, protected states, condominiums. and_ trust 
territories; 


“contiguous zone’, 


(a) in relation to Canada, means the contiguous zone of Canada 
as determined under the Oceans Act, 


(b) in relation to any other state, means the contiguous zone of 
the other state as determined in accordance with international 
law and the domestic laws of that other state; 


History: “Contiguous zone” added to. subsec. 35(1) by 1996, c. 31, s. 88, proclaimed 
in force January 31, 1997 (SI/97-21). 


“continental shelf’, 


(a) in relation to Canada, means the continental shelf of Canada 
as determined under the Oceans Act, and 

(b) in relation to any other state, means the continental shelf of 
the other state as determined in accordance with international 
law and the domestic laws of that other state; 


History: “Continental shelf’ added to subsec. 35(1) by 1996, c. 31, s. 88, proclaimed 
in force January 31, 1997 (SI/97-21). 


“contravene” includes fail to comply with; 


“corporation” does not include a partnership that is considered to 
be a separate legal entity under provincial law; 


“county”? includes two or more counties united for purposes to 
which the enactment relates; 


“diplomatic or consular officer” includes an ambassador, envoy, 
minister, chargé d’affaires, counsellor, secretary, attaché, consul- 
general, consul, vice-consul, pro-consul, consular agent, acting con- 
sul-general, acting consul, acting vice-consul, acting consular agent, 
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high commissioner, permanent delegate, adviser, acting high com- 
missioner, and acting permanent delegate; 


“exclusive economic zone’’, 


(a) in relation to Canada, means the exclusive economic zone of 
Canada as determined under the Oceans Act and includes the 
seabed and subsoil below that zone, and 


(b) in relation to any other state, means the exclusive economic 
zone of the other state as determined in accordance with interna- 
tional law and the domestic laws of that other state; 


Related Provisions: ITA 37(1.3) — SR&ED performed in exclusive economic zone 
deemed done in Canada. 


History: “Exclusive economic zone” added to subsec. 35(1) by 1996, c. 31, s. 88, 
proclaimed in force January 31, 1997 (SI/97-21). 


“Federal Court” — [Repealed] 

History: The definition “Federal Court” in subsec. 35(1) repealed by 2002, c. 8, sub- 
sec. 151(1), proclaimed in force July 2, 2003 (P.C. 2003-721). The definition formerly 
read: 


“Federal Court’ means the Federal Court of Canada; 


“Federal Court-Appeal Division” or “Federal Court of Ap- 
peal” — [Repealed] 

History: The definition “Federal Court-Appeal Division” or “Federal Court of Ap- 
peal” in subsec. 35(1) repealed by 2002, c. 8, subsec. 151(1), proclaimed in force July 
2, 2003 (P.C, 2003-721). “Federal Court of Appeal” is now defined in the Federal 
Courts Act. The definition formerly read: 


“Federal Court-Appeal Division” or “Federal Court of Appeal” means that divi- 
sion of the Federal Court of Canada called the Federal Court—Appeal Division or 
referred to as the Federal Court of Appeal by the Federal Court Act; 


“Federal Court-Trial Division’? — [Repealed] 

History: The definition “Federal Court—Trial Division” in subsec. 35(1) repealed by 

2002, c. 8, subsec. 151(1), proclaimed in force July 2, 2003 (P.C. 2003-721). “Federal 

Court” is now defined in the Federal Courts Act. The definition formerly read: 
“Federal Court-Triai Division” means that division of the Federal Court of Can- 
ada so named by the Federal Court Act; 


“Governor”, “Governor General’, or “Governor of Canada” 
means the Governor General of Canada or other chief executive of- 
ficer or administrator carrying on the Government of Canada on be- 
half and in the name of the Sovereign, by whatever title that officer 
is designated; 


“Governor General in Council’? or “Governor in Council’ 
means the Governor General of Canada acting by and with the ad- 
vice of, or by and with the advice and consent of, or in conjunction 
with the Queen’s Privy Council for Canada; 


“Great Seal’? means the Great Seal of Canada; 


“Her Majesty”, “His Majesty”, “the Queen’’, “the King” or “the 
Crown” means the Sovereign of the United Kingdom, Canada and 
Her other Realms and Territories, and Head of the Commonwealth; 


“Her Majesty’s Realms and Territories” means all realms and 
territories under the sovereignty of Her Majesty; 


‘“‘herein”’ used in any section shall be understood to relate to the 
whole enactment, and not to that section only; 


“holiday” means any of the following days, namely, Sunday; New 
Year’s Day; Good Friday; Easter Monday; Christmas Day; the 
birthday or the day fixed by proclamation for the celebration of the 
birthday of the reigning Sovereign!; Victoria Day; Canada Day; the 
first Monday in September, designated Labour Day; Remembrance 
Day; any day appointed by proclamation to be observed as a day of 
general prayer or mourning or day of public rejoicing or 
thanksgiving’; and any of the following additional days, namely: 


(a) in any province, any day appointed by proclamation of the 
lieutenant governor of the province to be observed as a public 
holiday or as a day of general prayer or mourning or day of pub- 
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lic rejoicing or thanksgiving within the province, and any day 
that is a non-juridical day by virtue of an Act of the legislature 
of the province, and 


(b) in any city, town, municipality or other organized district, 
any day appointed to be observed as a civic holiday by resolu- 
tion of the council or other authority charged with the adminis- 
tration of the civic or municipal affairs of the city, town, munici- 
pality or district; 


‘internal waters”’, 


(a) in relation to Canada, means the internal waters of Canada as 
determined under the Oceans Act and includes the airspace 
above and the bed and subsoil below those waters, and 


(b) in relation to any other state, means the waters on the land- 
ward side of the baselines of the territorial sea of the other state; 


History: “Internal waters” added to subsec. 35(1) by 1996, c. 31, s. 88, proclaimed in 
force January 31, 1997 (SI/97-21). 


“legislative assembly”, “legislative council’’ or “legislature” in- 
cludes the Lieutenant Governor in Council and the Legislative As- 
sembly of the Northwest Territories, as constituted before Septem- 
ber 1, 1905, the Legislature of Yukon, the Commissioner in Council 
of the Northwest Territories, and the Legislature for Nunavut; 
History: The definition “legislative assembly”, “legislative council”, or “legislature” 
amended by 2002, c. 7, subsec. 188(1), proclaimed in force April 1, 2003 (P.C. 2003- 
394). The definition formerly read: 
“legislative assembly”, “legislative council” or “legislature” includes the Lieu- 
tenant Governor in Council and the Legislative Assembly of the Northwest Ter- 
ritories, as constituted before September 1, 1905, the Commissioner in Council 
of the Yukon Territory, the Commissioner in Council of the Northwest Territo- 
ries, and the Legislature for Nunavut; 


“Jieutenant governor” means the lieutenant governor or other 
chief executive officer or administrator carrying on the government 
of the province indicated by the enactment, by whatever title that 
officer is designated, and in Yukon, the Northwest Territories and 
Nunavut means the Commissioner; 


History: The definition “lieutenant governor’ amended by 2002, c. 7, subsec. 188(1), 

proclaimed in force April 1, 2003 (P.C. 2003-394). The definition formerly read: 
“lieutenant governor” means the lieutenant governor or other chief executive of- 
ficer or administrator carrying on the government of the province indicated by 
the enactment, by whatever title that officer is designated, and, in relation to the 
Yukon Territory, the Northwest Territories or Nunavut, means the Commis- 
sioner thereof; 


“lieutenant governor in council” means the lieutenant governor 
acting by and with the advice of, by and with the advice and con- 
sent of, or in conjunction with, the executive council of the prov- 
ince indicated by the enactment, and in Yukon, means the Commis- 
sioner of Yukon acting with the consent of the Executive Council of 
Yukon and, in the Northwest Territories and Nunavut, means the 
Commissioner; 
History: The definition “lieutenant governor in council” amended by 2002, c. 7, sub- 
sec. 188(1), proclaimed in force April 1, 2003 (P.C. 2003-394). The definition formerly 
read: 
“lieutenant governor in council” means the lieutenant governor acting by and 
with the advice of, or by and with the advice and consent of, or in conjunction 
with the executive council of the province indicated by the enactment and, in 


relation to the Yukon Territory, the Northwest Territories or Nunavut, means the 
Commissioner thereof; 


“local time’’, in relation to any place, means the time observed in 
that place for the regulation of business hours; 


“military” shall be construed as relating to all or any part of the 
Canadian Forces; 


“month” means a calendar month; 


“oath” includes a solemn affirmation or declaration when the con- 
text applies fo any person by whom and to any case in which a 
solemn affirmation or declaration may be made instead of an oath, 


IThe Monday immediately preceding May 25 (SOR/57-55, Canada Gazette, Part Il, February 27, 1957). 


2The second Monday in October (SOR/57-56, Canada Gazette, Part Il, February 27, 1957). 
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and in the same cases the expression “sworn” includes the expres- 
sion “affirmed” or “declared”; 


“Parliament” means the Parliament of Canada; 


“person” or any word or expression descriptive of a person, in- 
cludes a corporation; 


“proclamation” means a proclamation under the Great Seal; 


“province” means a province of Canada, and includes Yukon, the 
Northwest Territories and Nunavut; 


History: The definition “province” amended by 2002, c. 7, subsec. 188(1), proclaimed 
in force April 1, 2003 (P.C. 2003-394). The definition formerly read: 


“province” means a province of Canada, and includes the Yukon Territory, the 
Northwest Territories and Nunavut; 


“radio” or “radiocommunication” means any transmission, emis- 
sion or reception of signs, signals, writing, images, sounds or intel- 
ligence of any nature by means of electromagnetic waves of fre- 
quencies lower than 3000 GHz propagated in space without 
artificial guide; 


“regular force” means the component of the Canadian Forces that 
is referred to in the National Defence Act as the regular force; 


“reserve force’? means the component of the Canadian Forces that 
is referred to in the National Defence Act as the reserve force; 


“security” means sufficient security, and “sureties” means suffi- 
cient sureties, and when those words are used one person is suffi- 
cient therefor, unless otherwise expressly required; 


“standard time’’, except as otherwise provided by any proclama- 
tion of the Governor in Council that may be issued for the purposes 
of this definition in relation to any province or territory or any part 
thereof, means 


(a) in relation to the Province of Newfoundland, Newfoundland 
standard time, being three hours and thirty minutes behind 
Greenwich time, 


(b) in relation to the Provinces of Nova Scotia, New Brunswick 
and Prince Edward Island, that part of the Province of Quebec 
lying east of the sixty-third meridian of west longitude, and that 
part of Nunavut lying east of the sixty-eighth meridian of west 
longitude, Atlantic standard time, being four hours behind 
Greenwich time, 


(c) in relation to that part of the Province of Quebec lying west 
of the sixty-third meridian of west longitude, that part of the 
Province of Ontario lying between the sixty-eighth and the nine- 
tieth meridians of west longitude, Southampton Island and the 
islands adjacent to Southampton Island, and that part of Nunavut 
lying between the sixty-eighth and the eighty-fifth meridians of 
west longitude, eastern standard time, being five hours behind 
Greenwich time, 


(d) in relation to that part of the Province of Ontario lying west 
of the ninetieth meridian of west longitude, the Province of 
Manitoba, and that part of Nunavut, except Southampton Island 
and the islands adjacent to Southampton Island, lying between 
the eighty-fifth and the one hundred and second meridians of 
west longitude, central standard time, being six hours behind 
Greenwich time, 


(e) in relation to the Provinces of Saskatchewan and Alberta, the 
Northwest Territories and that part of Nunavut lying west of the 
one hundred and second meridian of west longitude, mountain 
standard time, being seven hours behind Greenwich time, 


(f) in relation to the Province of British Columbia, Pacific stan- 
dard time, being eight hours behind Greenwich time, and 


(g) in relation to Yukon, Yukon standard time, being nine hours 
behind Greenwich time; 
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Proclamation re Nunavut: Para. (g) of the definition “standard time” amended by 
2002, c. 7, subsec. 188(2), proclaimed in force April 1, 2003 (P.C. 2003-394), Para. (g) 
formerly read: 


(g) in relation to the Yukon Territory, Yukon standard time, being nine hours 
behind Greenwich time; 


Pursuant to a proclamation of the Governor in Council issued May 2, 2001, for the 
purpose of the definition of “standard time” in subsec. 35(1), “standard time”, as ap- 
plied to Nunavut, means: 


(a) in relation to that part of Nunavut that is east of the 85th meridian of west 
longitude, and in Southampton Island and the islands adjacent to Southampton 
Island, Eastern Standard Time, being five hours behind Greenwich time; 


(b) in relation to that part of Nunavut that is between the 85th meridian of west 
longitude and the 102nd meridian of west longitude, except Southampton Island 
and the islands adjacent to Southampton Island and all areas lying within the 
Kitikmeot Region, Central Standard Time, being six hours behind Greenwich 
time; 

and 

(c) in relation to that part of Nunavut that is west of the 102nd meridian of west 
longitude, and all areas lying within the Kitikmeot Region, Mountain Standard 
Time, being seven hours behind Greenwich time. 


See SOR/2001-182, May 23, 2001, Canada Gazette, Part II, June 6, 2001. 


“statutory declaration” means a solemn declaration made pursu- 
ant to section 41 of the Canada Evidence Act; 


“superior court” means 


(a) in the Province of Prince Edward Island or Newfoundland, 
the Supreme Court, 


(a.1) in the Province of Ontario, the Court of Appeal for Ontario 
and. the Superior Court of Justice, 


(b) in the Province of Quebec, the Court of Appeal and the Su- 
perior Court in and for the Province, 


(c) in the Province of New Brunswick, Manitoba, Saskatchewan 
or Alberta, the Court of Appeal for the Province and the Court 
of Queen’s Bench for the Province, 


(d) in the Provinces of Nova Scotia and British Columbia, the 
Court of Appeal and the Supreme Court of the Province, and 


(e) the Supreme Court of Yukon, the Supreme Court of the 
Northwest Territories and the Nunavut Court of Justice, 


and includes the Supreme Court of Canada, the Federal Court of 
Appeal, the Federal Court and the Tax Court of Canada; 
History: The closing words of the definition “superior court” in subsec. 35(1) 


amended by 2002, c. 8, subsec. 151(2), proclaimed in force July 2, 2003 (P.C. 2003- 
721). The closing words formerly read: 


and includes the Supreme Court of Canada and the Federal Court of Canada; 
Para. (e) of the definition “superior court” amended by 2002, c. 7, subsec. 188(3), pro- 
claimed in force April 1, 2003 (P.C. 2003-394). Para. (e) formerly read: 


(e) in the Yukon Territory or the Northwest Territories, the Supreme Court of the 
territory, and in Nunavut, the Nunavut Court of Justice; 


“telecommunications” means the emission, transmission or recep- 
tion of signs, signals, writing, images, sounds or intelligence of any 
nature by wire, cable, radio, optical or other electromagnetic sys- 
tem, or by any similar technical system; 


“territorial sea”’’, 
(a) in relation to Canada, means the territorial sea of Canada as 
determined under the Oceans Act and includes the airspace 
above and the seabed and subsoil below that sea, and 
(b) in relation to any other state, means the territorial sea of the 
other state as determined in accordance with international law 
and the domestic laws of that other state; 


History: ‘Territorial sea” added to subsec. 35(1) by 1996, c. 31, s. 88, proclaimed in 
force January 31, 1997 (SI/97-21). 


“territory” means Yukon, the Northwest Territories and Nunavut; 
History: The definition “territory” amended by 2002, c. 7, subsec. 188(1), proclaimed 
in force April 1, 2003 (P.C. 2003-394). The definition formerly read: 
“territory” means the Yukon Territory, the Northwest Territories and, after sec- 
tion 3 of the Nunavut Act comes into force, Nunavut. 
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“two justices” means two or more justices of the peace, assembled 
or acting together; 


‘United Kingdom” means the United Kingdom of Great Britain 
and Northern Ireland; 


“United States” means the United States of America; 


“writing”, or any term of like import, includes words printed, type- 
written, painted, engraved, lithographed, photographed or repre- 
sented or reproduced by any mode of representing or reproducing 
words in visible form. 


(2) Governor in Council may amend schedule — The Gov- 
ernor in Council may, by order, amend the schedule by adding 
thereto the name of any country recognized by the order to be a 
member of the Commonwealth or deleting therefrom the name of 
any country recognized by the order to be no longer a member of 
the Commonwealth. 


36. Construction of “telegraph” — The expression “telegraph” 
and its derivatives, in an enactment or in an Act of the legislature of 
any province enacted before that province became part of Canada 
on any subject that is within the legislative powers of Parliament, 
are deemed not to include the word “telephone” or its derivatives. 


37. (1) Construction of “year” — The expression “year” means 
any period of twelve consecutive months, except that a reference 


(a) to a “calendar year” means a period of twelve consecutive 
months commencing on January 1; 


(b) to a “financial year” or “fiscal year” means, in relation to 
money provided by Parliament, or the Consolidated Revenue 
Fund, or the accounts, taxes or finances of Canada, the period 
beginning on April | in one calendar year and ending on March 
31 in the next calendar year; and 


(c) by number to a Dominical year means the period of twelve 
consecutive months commencing on January | of that Dominical 
year. 


(2) Governor in Council may define year — Where in an en- 
actment relating to the affairs of Parliament or the Government of 
Canada there is a reference to a period of a year without anything in 
the context to indicate beyond doubt whether a financial or fiscal 
year, any period of twelve consecutive months or a period of twelve 
consecutive months commencing on January | is intended, the Gov- 
ernor in Council may prescribe which of those periods of twelve 
consecutive months shall constitute a year for the purposes of the 
enactment. 


38. Common names — The name commonly applied to any 
country, place, body, corporation, society, officer, functionary, per- 
son, party or thing means the country, place, body, corporation, so- 
ciety, officer, functionary, person, party or thing to which the name 
is commonly applied, although the name is not the formal or ex- 
tended designation thereof. 


39. (1) Affirmative and negative resolutions — In every Act 


(a) the expression “subject to affirmative resolution of Parlia- 
ment”, when used in relation to any regulation, means that the 
regulation shall be laid before Parliament within fifteen days af- 
ter it is made or, if Parliament is not then sitting, on any of the 
first fifteen days next thereafter that Parliament is sitting and 
shall not come into force unless and until it is affirmed by a res- 
olution of both Houses of Parliament introduced and passed in 
accordance with the rules of those Houses; 


(b) the expression “subject to affirmative resolution of the 
House of Commons”, when used in relation to any regulation, 
means that the regulation shall be laid before the House of Com- 
mons within fifteen days after it is made or, if the House is not 
then sitting, on any of the first fifteen days next thereafter that 
the House is sitting and shall not come into force unless and 
until it is affirmed by a resolution of the House of Commons 
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introduced and passed in accordance with the rules of that 
House; 


(c) the expression “subject to negative resolution of Parliament”, 
when used in relation to any regulation, means that the regula- 
tion shall be laid before Parliament within fifteen days after it is 
made or, if Parliament is not then sitting, on any of the first fif- 
teen days next thereafter that Parliament is sitting and may be 
annulled by a resolution of both Houses of Parliament intro- 
duced and passed in accordance with the rules of those Houses; 
and 


(d) the expression “subject to negative resolution of the House 
of Commons”, when used in relation to any regulation, means 
that the regulation shall be laid before the House of Commons 
within fifteen days after it is made or, if the House is not then 
sitting, on any of the first fifteen days next thereafter that Parlia- 
ment is sitting and may be annulled by a resolution of the House 
of Commons introduced and passed in accordance with the rules 
of that House. 


(2) Effect of negative resolution — Where a regulation is an- 
nulled by a resolution of Parliament or of the House of Commons, it 
is deemed to have been revoked on the day the resolution is passed 
and any law that was revoked or amended by the making of that 
regulation is deemed to be revived on the day the resolution is 
passed, but the validity of any action taken or not taken in compli- 
ance with a regulation so deemed to have been revoked shall not be 
affected by the resolution. 


References and Citations 


40. (1) Citation of enactment — In an enactment or document 


(a) an Act may be cited by reference to its chapter number in the 
Revised Statutes, by reference to its chapter number in the vol- 
ume of Acts for the year or regnal year in which it was enacted 
or by reference to its long title or short title, with or without 
reference to its chapter number; and 


(b) a regulation may be cited by reference to its long title or 
short title, by reference to the Act under which it was made or 
by reference to the number or designation under which it was 
registered by the Clerk of the Privy Council. 


(2) Citation includes amendment — A citation of or reference 
to an enactment is deemed to be a citation of or reference to the 
enactment as amended. 


41. (1) Reference to two or more parts, etc. — A reference in 
an enactment by number or letter to two or more parts, divisions, 
sections, subsections, paragraphs, subparagraphs, clauses, sub- 
clauses, schedules, appendices or forms shall be read as including 
the number or letter first mentioned and the number or letter last 
mentioned. 


(2) Reference in enactments to parts, etc. — A reference in 
an enactment to a part, division, section, schedule, appendix or form 
shall be read as a reference to a part, division, section, schedule, 
appendix or form of the enactment in which the reference occurs. 


(3) Reference in enactment to subsections, etc. — A refer- 
ence in an enactment to a subsection, paragraph, subparagraph, 
clause or subclause shall be read as a reference to a subsection, par- 
agraph, subparagraph, clause or subclause of the section, subsec- 
tion, paragraph, subparagraph or clause, as the case may be, in 
which the reference occurs. 


(4) Reference to regulations — A reference in an enactment to 
regulations shall be read as a reference to regulations made under 
the enactment in which the reference occurs. 


(5) Reference to another enactment — A reference in an en- 
actment by number or letter to any section, subsection, paragraph, 
subparagraph, clause, subclause or other division or line of another 
enactment shall be read as a reference to the section, subsection, 
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paragraph, subparagraph, clause, subclause or other division or line 
of such other enactment as printed by authority of law. 


Repeal and Amendment 


42. (1) Power of repeal or amendment reserved — Every 
Act shall be so construed as to reserve to Parliament the power of 
repealing or amending it, and of revoking, restricting or modifying 
any power, privilege or advantage thereby vested in or granted to 
any person. 


(2) Amendment or repeal at same session — An Act may be 
amended or repealed by an Act passed in the same session of 
Parliament. 


(3) Amendment part of enactment — An amending enactment, 
as far as consistent with the tenor thereof, shall be construed as part 
of the enactment that it amends. 


43. Effect of repeal — Where an enactment is repealed in whole 
or in part, the repeal does not 


(a) revive any enactment or anything not in force or existing at 
the time when the repeal takes effect, 


(b) affect the previous operation of the enactment so repealed or 
anything duly done or suffered thereunder, 

(c) affect any right, privilege, obligation or liability acquired, ac- 
crued, accruing or incurred under the enactment so repealed, 
(d) affect any offence committed against or contravention of the 
provisions of the enactment so repealed, or any punishment, 
penalty or forfeiture incurred under the enactment so repealed, 
or 


(e) affect any investigation, legal proceeding or remedy in re- 
spect of any right, privilege, obligation or liability referred to in 
paragraph (c) or in respect of any punishment, penalty or forfei- 
ture referred to in paragraph (d), 
and an investigation, legal proceeding or remedy as described in 
paragraph (e) may be instituted, continued or enforced, and the pun- 
ishment, penalty or forfeiture may be imposed as if the enactment 
had not been so repealed. 


44. Repeal and substitution — Where an enactment, in this sec- 
tion called the “former enactment”, is repealed and another enact- 
ment, in this section called the “new enactment’, is substituted 
therefor, 
(a) every person acting under the former enactment shall con- 
tinue to act, as if appointed under the new enactment, until an- 
other is appointed in the stead of that person; 
(b) every bond and security given by a person appointed under 
the former enactment remains in force, and all books, papers, 
forms and things made or used under the former enactment shall 
continue to be used as before the repeal in so far as they are 
consistent with the new enactment; 
(c) every proceeding taken under the former enactment shall be 
taken up and continued under and in conformity with the new 
enactment in so far as it may be done consistently with the new 
enactment; 
(d) the procedure established by the new enactment shall be fol- 
lowed as far as it can be adapted thereto 
(i) in the recovery or enforcement of fines, penalties and for- 
feitures imposed under the former enactment, 
(ii) in the enforcement of rights, existing or accruing under 
the former enactment, and 
(iii) in a proceeding in relation to matters that have happened 
before the repeal; 
(e) when any punishment, penalty or forfeiture is reduced or 
mitigated by the new enactment, the punishment, penalty or for- 
feiture if imposed or adjudged after the repeal shall be reduced 
or mitigated accordingly; 
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(f) except to the extent that the provisions of the new enactment 
are not in substance the same as those of the former enactment, 
the new enactment shall not be held to operate as new law, but 
shall be construed and have effect as a consolidation and as de- 
claratory of the law as contained in the former enactment; 


(g) all regulations made under the repealed enactment remain in 
force and are deemed to have been made under the new enact- 
ment, in so far as they are not inconsistent with the new enact- 
ment, until they are repealed or others made in their stead: and 


(h) any reference in an unrepealed enactment to the former en- 
actment shall, with respect to a subsequent transaction, matter or 
thing, be read and construed as a reference to the provisions of 
the new enactment relating to the same subject-matter as the for- 
mer enactment, but where there are no provisions in the new en- 
actment relating to the same subject-matter, the former enact- 
ment shall be read as unrepealed in so far as is necessary to 
maintain or give effect to the unrepealed enactment. 


45. (1) Repeal does not imply enactment was in force — 
The repeal of an enactment in whole or in part shall not be deemed 
to be or to involve a declaration that the enactment was previously 
in force or was considered by Parliament or other body or person by 
whom the enactment was enacted to have been previously in force. 


(2) Amendment does not imply change in law — The 
amendment of an enactment shall not be deemed to be or to involve 
a declaration that the law under that enactment was or was consid- 
ered by Parliament or other body or person by whom the enactment 
was enacted to have been different from the law as it is under the 
enactment as amended. 


(3) Repeal does not declare previous law — The repeal or 
amendment of an enactment in whole or in part shall not be deemed 
to be or to involve any declaration as to the previous state of the 
law. 


(4) Judicial construction not adopted — A re-enactment, re- 
vision, consolidation or amendment of an enactment shall not be 
deemed to be or to involve an adoption of the construction that has 
by judicial decision or otherwise been placed on the language used 
in the enactment or on similar language. 


Demise of Crown 


46. (1) Effect of demise — Where there is a demise of the 
Crown, 


(a) the demise does not affect the holding of any office under the 
Crown in right of Canada; and 


(b) it is not necessary by reason of such demise that the holder 
of any such office again be appointed thereto or, having taken an 
oath of office or allegiance before the demise, again take that 
oath. 


(2) Continuation of proceedings — No writ, action or other 
process or proceeding, civil or criminal, in or issuing out of any 
court established by an Act is, by reason of a demise of the Crown, 
determined, abated, discontinued or affected, but every such writ, 
action, process or proceeding remains in full force and may be en- 
forced, carried on or otherwise proceeded with or completed as 
though there had been no such demise. 
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(section 35 “Commonwealth” 


Antigua and Barbuda 
Australia 

The Bahamas 
Bangladesh 
Barbados 

Belize 
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Botswana Pakistan 

Brunei Darussalam Papua New Guinea 
Canada St. Christopher and Nevis 
Cyprus St. Lucia 

Dominica St. Vincent and the Grenadines 
Fiji Seychelles 

Gambia Sierra Leone 

Ghana Singapore 

Grenada Solomon Islands 
Guyana South Africa 

India Sri Lanka 

Jamaica Swaziland 

Kenya Tanzania 

Kiribati Tonga 

Lesotho Trinidad and Tobago 
Malawi Tuvalu 

Malaysia Uganda 

Maldives United Kingdom 
Malta Vanuatu 

Mauritius Western Samoa 
Nauru Zambia 

New Zealand Zimbabwe 

Nigeria 
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TOPICAL INDEX 


Note: References are to sections of the Income Tax Act. SIRen 


" references are to the Income Tax Regulations. “Reg. Schy I:Cl.” 


are references to the capital cost allowance Classes in Schedule II of the Income Tax Regulations, reproduced at the end of the 
Regulations. “ITAR” references are to the Income Tax Application Rules, reproduced after the text of the Income Tax Act. 


A 
ABIL, see Allowable business investment loss 
ACB, see Adjusted cost base 
ACB reduction 
° vata for small business investment capital gain rollover, 
AFB, see Authorized foreign bank 
AMT (Alternative Minimum Tax), see Minimum tax 
APA, see Advance Pricing Agreement 
SEY see Additional voluntary contribution (AVC) [to pension 
plan 
Abatement of tax 
* corporations, 124(1) 
* manufacturing and processing credit, 125.1 
*«« small business deduction, 125 
* individuals, re provincial schooling allowance, 120(2), a6401 
Abeyance letter, 225.1(5) 
Aboriginal peoples, see Indians 
Absconding taxpayer, 226 
Acceleration clause exercised by creditor, 20(1)(n) 
Access road 
* access rights to, 13(7.5)(c) 
* forest, Reg. Sch. II:Cl. 10(p) 
Accident claims, see also Accident insurance plan 
* motor vehicle, payments exempt, 81(1)(q), Reg. 6501 
Accident insurance plan 
¢ death coverage is not group life insurance, Reg. 2700(2) 
* employer’s contribution not a taxable benefit, 6(1)(a)(i) 
* payment to employee under, taxable, 6(1)(f), ITAR 19 
Accountant, see also Professional practice 
* penalty for misrepresentation by, 163.2 
Accounting 
* accrual method for profession, 34 
¢ branch 
** insurer, by, 138(9) 
** 1975 election deficiency, defined, 138(12)“1975 branch 
accounting election deficiency” 
¢ cash method for farmers, etc., 28(1)—(3) 
* consolidation method prohibited, 61.3(1)(b)C(@), 248(24) 
* equity method prohibited, 61.3(1)(b)C(i), 248(24) 
Accounts 
* contingent, limitation on deductibility, 18(1)(e) 
* factoring of, see Factoring of accounts 
* penalty for failure to keep, 238(1), 239(1)(b) 
* receivable, see Accounts receivable 
* separate, for tax deductions 
** penalty for default, 238(1) 
* tax, transfers of payments among, 211.2 
* to be kept, 230(1) 
Accounts receivable 
¢ bad, see Bad debt 
* ceasing to carry on business, on, 28(5) 
* doubtful, reserve for, 12(1)(d), 20(1)(1) 
¢ factoring of, see Factoring of accounts 
¢ sale of, 22 
Accredited film or video production certificate, 125.5(1) 


Accredited production 

* defined, for film/video production services credit, 125.5(1), 
Reg. 9300 

Accrual method of reporting income 

* income not previously included, ITAR 17(5) 

* professional business from, 34 

Accrued interest, see Interest (monetary): accrued 

Accrued return (from specified debt obligation) 

* defined, Reg. 9102(1), (3) 

Accumulated income payment, see Registered education savings 

plan: Accumulated income payment 

Accumulated 1968 deficit 

¢ defined, 219(7) 

Accumulated overpayment amount 

* defined, for corporate interest offset, 161.1(1) 

Accumulated PSPA 

* defined, Reg. 8303(1)(a), 8303(2) 

Accumulated underpayment amount 

* defined, for corporate interest offset, 161.1(1) 

Accumulating fund 

* computation of, Reg. 307 

¢ defined, Reg. 307 

Accumulating income (of trust) 

e defined, 108(1) 

* election re, see Preferred beneficiary: election 

Accumulation of property 

* by registered charity, 149.1(8), (9) 

Acquired for consideration 

* meaning of, 108(7) 

Acquiror (re butterfly transactions) 

¢ defined, 55(1)“permitted exchange’’(b) 

Acquisition costs 

* of insurance policy, defined, Reg. 1408(1) 

Acquisition of control, see Control of corporation: change of 

Act, see also Legislation 

¢ defined, /nterpretation Act s. 35(1) 

Acting services, see Actor 

Action, see also Offences 

¢ defined, 222(1) 

¢ none for withholding taxes, 227(1) 

* recovery of tax by Crown, for, 222(2) 

Active Bioteck spinoff, Reg. 5600 

Active business, see also Small business deduction 

* corporation, see Active business corporation 


¢ defined, 95(1), 125(7)“active business” 125(7)“income of the 
corporation” 248(1), Reg. 5907(1) 

* income from 

¢¢ defined, 95(1), 125(7)“income of the corporation for the 
year from an active business” 

¢* foreign affiliates, 95(1), 95(2)(a) 

** investment income from associated corporation, deemed to 
be, 129(6) 

* income incident or pertaining to, 129(4)“income”(b)(ii) 

Active business corporation 


* defined, for small business investment capital gain rollover, 
44.1(1), (10) 
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Active member 

» defined, Reg. 8306(4)(a), 8500(1) 

Active partner, see Partner 

Actively traded, see Widely held and actively traded 

Actor 

deduction from employment income, 8(1)(q) 

non-resident 
deferred payment by actor’s corporation, 115(2.2) 
election to be taxed under Part I, 216.1 
income excluded from Part I unless election filed, 115(2.1) 
information return, Reg. 202(1.1) 
tax return not required unless election filed, 150(1)(a)()(B) 
withholding tax on acting services, 212(5.1)-(5.3) 

Actor payment, defined, 212(5.2) 

Actuarial liability (of insurer, re unpaid claim) ; 

« deduction for unpaid claim, based on, Reg. 1400(e), (e.1) 
[repealed] 

¢ defined, Reg. 1404(2) [repealed] 

Sceuaral report, for registered pension plan, 147.2(3), Reg.. 
1 

Actuarial surplus 

e no transfer from RPP on death, 147.3(7)(a) 


° no transfer to money-purchase RPP, RRSP or RRIF, 
147.3(4)(a) 

* no transfer to spouse on marriage breakdown, 147.3(5)(a) 

e transfer of, 60(j.01), 147.3(4.1) 

Additional tax 

e clawback of OAS, 180.2 

* jncome not eared in a province, 120(1) 


ee minimum tax and, 120(4)“tax otherwise payable under this 
Part” 


¢ non-Canadian corporations carrying on business in Canada, 
PANS) 


ee limitations on, 219.2 

° surtax, see Surtax 

Additional voluntary contribution (AVC) [to pension plan] 
e defined, 248(1) 

* past service, undeducted 

ee refund, 60.2(1) 

Address 

¢ changing, deduction for costs, 62(3)(h) 

Adjusted allocable tax 

* amount prescribed, FAPI rules,, Reg. 5912(2), 5913(2) 

¢ refund, see Adjusted allocable tax refund 

Adjusted allocable tax refund 

* amount prescribed, FAPI rules, Reg. 5914(2) 

Adjusted business income 

* application in calculation of M&P credit, Reg. 5200, 5201 
¢ defined, Reg. 5202, 5203(1) 

Adjusted cost base, see also Property 

¢ bond or debt obligation, 53(1)(g), (g.1), 53(2)(), (1), (q) 


° capital interest in trust, 94(5) [to be repealed], 53(1)(m.1), 
53(2)(w) 


* computing 
°° amounts to be added, 53(1) 
°° amounts to be deducted, 53(2) 
ee reduction for assistance received, 53(2)(k) 
¢e reduction on debt forgiveness, 53(2)(g.1), 80(9)— (11) 
¢ debts 
** owing by predecessor corporation, 87(6), (6.1), (7); ITAR 
26(23) 
defined, 54 


election to increase via capital gains exemption, 110.6(19) 
excessive election for capital gains exemption, 53(2)(v) 
expropriation asset, 53(1)(k), 53(2)(n) 
farmland, 53(1)(i) 

flow-through entity, after 2004, 53(1)(p) 


¢ identical properties, 47(1)(c), (d); ITAR 26(8) 
¢ indexed debt obligation, 53(1)(g.1), 53(2)(..1) 
¢ land, 53(1)(h), @) 

* negative, deemed gain, 40(3), (3.1) 

¢ offshore investment fund property, 53(1)(m) 

* option, of, 53(2)(g.1) 


* reduction flowed through to share, partnership interest or 
trust interest, 49(3.01) 
** to acquire share of predecessor, reduction on amalgamation, 
87(5.1) 
° Pomel interest, 40(3.1), 53(1)(e), 53(2)(c), (g.1); ITAR 
6(9) 
¢ partnership property, right to receive, 53(2)(0) 
* property owned since before 1972, ITAR 26(3) 
. race 53(1)(b), (c), (d), (4.3), (£2), G), 53(2)(a), (b),. (©), 
e¢ right acquire by deceased’s estate under employee stock 
option agreement, 53(2)(t) 
¢ substituted property, 53(1)(f) 
* surveying costs, 53(1)(n) 
* trust interest, 53(1)(d.1), (d.2), (1), 53(2)(b.1), (g.1), (h), @), G), 
(q) 
e valuation costs, 53(1)(n) 
Adjusted cost basis, defined, 148(9) 


Adjusted cumulative foreign resource expense 

e defined, 66.21(1) 

Adjusted income 

¢ defined 

ee for Child Tax Benefit, 122.6 

e* for GST credit, 122.5(1) 

e« for old age security clawback, 180.2(1) 

efor refundable medical expense credit, 122.51(1),,122.6 
Adjusted principal amount, defined, 80.1(7) 

* property disposed of at other than arm’s length, ITAR 26(5) 
* property owned on Dec. 31/71, ITAR 26(3), (4) 

Adjusted selling cost (re investment tax credits) 

e defined 27a) 

¢ effect on qualified expenditures, 127(11.6)(d)(ii) 

Adjusted service cost (re investment tax credits) 

¢ defined, 127(11.7) 

¢ effect on qualified expenditures, 127(11.6)(c)(i) 

Adjusted suspended gain 

* amount prescribed, FAPI rules, Reg. 5912(1) 

Adjusted suspended income or gain 

* amount prescribed, FAPI rules, Reg. 5913(1) 

Adjusted suspended loss or capital loss 

* amount prescribed, FAPI rules, Reg. 5914(1) 

Adjustment 

¢ at-risk, see At-risk adjustment (for tax shelter) 

° capital setoff, see Transfer pricing capital setoff adjustment 
* income setoff, see Transfer pricing income setoff adjustment 
¢ inflation, for, see Indexing (for inflation) 

* inventory, see Inventory: adjustment 

* unpaid claims reserve, 20(4.2) 

Adjustment time, defined, 14(5) 

Administration fee 

¢ paid to non-resident, 212(1)(a) 

ee defined, 212(4) 

Administration of Act, 220-244 

Administrator, see also Legal representative 

¢ deemed to be legal representative, 248(1)“legal representative” 
¢ defined 


e+ for government-sponsored retirement arrangements, Reg. 
8308.4(1) 


e estate, see Executor 
¢ obligations of, 159 
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Administrator (cont’d) 
* registered pension plan, see Registered pension plan: 
administrator 


* return required by, 150(3) 

Adoption expenses 

* tax credit, 118.01 

Adoption period 

¢ defined, 118.01(1) 

Adult basic education 

* deduction for financial assistance, 110(1)(g) 

Advance Pricing Agreement 

¢ transfer pricing, 247 

Advantage or benefit, see Gifts and donations: advantage or 

benefit 

Adventure in the nature of trade 

* constitutes business, 248(1)“business” 

¢¢ deemed carries on by corporation, 10(11) 

* inventory held in, no writedown until sale, 10(1.01), (9), (10) 

* superficial loss not deductible, 18(14)-(16) 

Advertisement directed at the Canadian market 

¢ defined, 19.01(1) 

Advertising 

* expenses, limitation on deductibility 

ee foreign broadcasting media, 19.1 

*¢ foreign (other than U.S.) periodicals, 19 

* materials 

e¢ deemed to be inventory, 10(5) 

ee valuation of, 10(4) 

* show, ineligible for Canadian film/video credit, Reg. 

1106(1)“excluded production’’(b)(ix) 
* show, ineligible for film/video production services credit, Reg. 
9300(2)(i) 

* signs and posters, capital cost allowance, Reg. Sch. II:Cl. 11 

Advisory committee, dues paid by employee, deduction, 

8(1)@)(v1) 

Advocate (in Quebec), see Lawyer 

Aeronautics Act, compensation under, exemption, 81(1)(d) 

Aeroplane, see Aircraft 

Affiliate, see also Affiliated person; Foreign affiliate; Subsidiary 

¢ defined, for foreign property rules, 206(1) 

Affiliated person 

* acquisition of capital property by, 40(3.3), (3.4) 

* acquisition of depreciable property by, 13(21.2) 

* acquisition of eligible capital property by, 14(12) 

* acquisition of inventory by 

*¢ previously held as adventure in nature of trade, 18(14)-(16) 

¢¢ previously held by financial institution, 18(13), (15) 

¢ defined, 251.1 

African Development Bank 

¢ bonds of 

*¢ eligible for RRSP investment, Reg. 4900(1)(1)(v1) 

** excluded from foreign property, 206(1)“foreign 
property”(g)(1i)(G) 

** trust investing in, not foreign property, Reg. 
5000(7)“specified international finance trust’(c)(i)(A) 

Age 

oa 

** under 

**¢ child care expenses, 63(3)“annual child care expense 

amount”(b)(1) 

eee Child Tax Benefit enhanced, 122.61(1)A(c)D 

* 16 

** under 

**e* child care expenses, 63(3)“eligible child”(c) 

*«-s education credit for vocational training disallowed,, 

118.6(2)B 
eee tuition credit disallowed, 118.5(1)(a)(ii.2)(A) 


e e e e e e e e 


17 


18 


19 


pa 


55 


60 


65 


45 


85 


90 


91 


under, kiddie tax (split income), 120.4(1)specified 
individual” 


over 
RRSP overcontribution of $2,000 allowed, 204.2(1.1)(b)C 
under, see Child; Minor 


over, GST credit, 122.5(1)“eligible individual’ (c) 
under 
dependant for pension purposes, Reg. 
8500(1)“dependant”’(a) 
dependent child, 70(10)‘‘child’’(c), 252(1)(b) 
parent or caregiver to be notified of RESP, 146.1(2)(1) 


over 
accumulated income payments from RESP, 
146.1(2)(d.1)(v)(A) [to be repealed], 146.1(2)(d.1)(iii)(A) 
under 
contributions to RESP, 146.1(2)(j)(ii)(A), (iii)(A) 
dependent child, ITAR 20(1.11)(c), 26(20)(c) 
income from personal injury award exempt, 81(1)(g.1), 
(g.2), 81(5) 
transfer of RESP beneficiary, 204.9(4)(b), 204.9(5)(c)(ii) 
trust for, whether amounts payable, 104(18)(b) 


under, trust for, whether amounts payable, 104(18)(d) 


additional lifetime retirement benefits, Reg. 8505(3) 
early retirement pension benefits, Reg. 8503(3)(c)(i)(A) 


early retirement pension benefits, Reg. 8503(3)(c)(1i)(A) 
pension bridging benefits, Reg. 8503(2)(b)(ii)B(A) 


over 
in-home care of, caregiver credit, 118(1)B(c.1)(iii)(A) 
normalized pension, lifetime retirement benefits, Reg. 
8302(3)(b), (n), 8303(5)(b), 8503(2)(e)(vi)B, 
8503(3)(d)(@i)B, 8504(10)(b), 8517(5)(b) 
pension bridging benefits, Reg. 8503(2)(b)(i), (ii)A(A), 
506(b) 
pension credit, 118(3) 
re-employment of member of pension plan, Reg. 
8503(0)(b)(iv) 
restricted-funding member of pension plan, Reg. 
8515(7)(e)(i) 
sale of LSVCC shares, 211.8(1)(a)B(i)(A) 
specified retirement arrangement, Reg. 8308.3(1)(c) 
trust for self, 248(1)“alter ego trust” 
trust for self and spouse, 248(1)‘‘joint spouse trust” 
under 
pension plan, retirement benefits, Reg. 8504(5) 


conversion of RRSP to RRIF or annuity, 146(2)(b.4), 
146(13.2), (13.3) 

conversion of pension rights to annuity contract, 147.4(4), 
Reg. 8502(e)(i)(A) 

maturation of deferred profit sharing plan, 147(2)(k), 
147(10.6) 

pre-retirement surviving spouse benefits, Reg. 8506(e)(iii) 
pre-retirement survivor benefits, Reg. 8503(2)(f)(iii)(B) 


exemption test life insurance policy, Reg. 307(a) 
payments after, annuity contract issued before 1978, 20(2.2) 


exempt life insurance policy, Reg. 306(3)(d)(i1)(B) 


annuity to, 146(1)“qualified investment’’(c.2)(v)(B), 
146.3(1)“qualified investment’’(b.2)(v)(B) 
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Age (cont’d) 

reaching, prescribed annuity contract, Reg. 
304(1)(c)av)(C)(V), 304(2)(b) 

e 94 


¢ under 18, see Minor 

Agent 

* administering property, return by, 150(3) 

e insurance, reserves for, 32(1) 

¢ liability for non-resident tax, 215(2) 

* paid by commission, deductions allowed, 8(1)(f) 

certificate of employer, 8(10) 

* receiving income on behalf of non-resident, 215(1), (3) 

* trustee acting as, 104(1), see also Bare trust 

ceasing to act, 248(1)“disposition’(b)(v) 

Aggregate investment income 

e defined, 129(4) 

¢ refund to private corporation of 26 73%, 129(3)(a)G)(A) 
Agreement 

* among associated/related corporations 

to allocate base level deduction re soft costs on land, 
18(2.3) 

to allocate capital deduction among financial institutions, 
190.15(2) 

to allocate enhanced capital deduction among financial 
institutions, 190.17(2) 

to allocate dividend allowance for Part VI.1 tax, 191.1(3) 
to allocate ITC expenditure limit, 127(20) 

to allocate reduction in ITC due to government assistance, 
127(20) 

¢ to allocate small business deduction, 125(3) 


collection agreement with provinces, 228 

competent authority, deemed valid, 115.1 

for payment of unreasonably low rent 

¢ effect on proceeds of disposition of property, 69(1.2) 

for payment without withholding tax, void, 227(12) 

not to compete, see Restrictive covenant 

to issue shares to employee, 7 

* to transfer forgiven amount of debt to related person, 80.04 

Agreement for sale 

¢ included in proceeds of disposition, 20(5), (5.1) 

Agricultural business 

¢ defined, 135.1(1) 

Agricultural cooperative corporation 

¢ defined, 135.1(1) 

* tax-deferred patronage dividends, 135.1 

Agricultural equipment technician 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Agricultural land, see Farm land 

Agricultural organization 

* exemption, 149(1)(e), 149(2) 

¢ information return, whether required, 149 

Air Canada, subject to tax, 27(2), Reg. 7100 

Air conditioner 

* medical expense credit for, Reg. 5700(c.3) 

Air purifier 

e medical expense credit for, Reg. 5700(c.1) 

Air navigation equipment 

¢ lease of, non-resident withholding tax exemption, 
212(1)(d)(xi)(D) 

Air traffic control operations, see Nav Canada 

Air traffic controiier 

* pension accrual to retire early, see Public safety occupation 

Aircraft 

e available-for-use rule, 13(27)(h) 


RRIF payout levels out at 20%, 146.3(1)“minimum amount” 


e e ° e e e 


broadcasting from, 19.1(4)‘‘foreign broadcasting undertaking” 
capital cost allowance, Reg. Sch. I:Cl. 9(g)-(i), Sch. II:Cl. 
16(a)-(c) 
capital tax exemption, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XXTII:3 
component manufacturer 
exception to thin capitalization rules, 18(8) [repealed] 
employment, used in 
costs, 8(1)Gj), 8(9) 
employment by U.S. resident on, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XV:3 
food consumed or entertainment enjoyed on, 67.1(4)(a) 
fuel tax rebate, see Fuel tax rebate 
GST input tax credit in respect of, 248(17) 
hangar, capital cost allowance, Reg. Sch. II:Cl. 6(h) 
international traffic, used in 
deduction from taxable capital for large corporations tax, 
181.4(d)() 
income of non-resident exempt, 81(1)(c) 
lease pees non-resident withholding tax exemption, 
212(1)(d)(xi) 
manufacturer or developer of 
exception to thin capitalization rules, 18(8) [repealed] 
non-resident’s income from, exempt, 81(1)(c) 
pilot, pension accrual to retire early, see Public safety 
occupation 
QST input tax refund in respect of, 248(17) 


runway, capital cost allowance, Reg. Sch. II:Cl. 1(g), Sch. 
ur U7(C) 


for mine, Reg. Sch. II:Cl. 10(1)@i) 
used in international traffic, see International traffic 


Airline corporations 


¢ to transfer SR&ED qualified expenditure pool, 127(13)-(17) 


aviation fuel tax rebate, see Fuel tax rebate 
taxable income earned in a province, Reg. 407 


Airport, for mine, capital cost allowance, Reg. Sch. I:Cl. 
10(1)G) 
Alarm 


Alberta, 


for infant prone to sudden infant death syndrome, medical 

expense, Reg. 5700(r) 

see also Province 

labour-sponsored venture capital corporation of 
prescribed, Reg. 6700(a)(v) 

northern, see Northern Canada 

prescribed stock savings plan, Reg. 6705(a) 

tax rates, see introductory pages 


Alberta Royalty Tax Credit 


transitional relief, 12(1)(x.2) (application phase-in) 


Alberta Stock Exchange 


prescribed stock exchange, Reg. 3200(a) [repealed] 


Alcatel case overruled, 143.3 
Alex Parallel Computers case overruled, 220(2.2) 


Algoa Trust decision overruled, 160(1) closing words, 160(1.1) 
closing words 


Alimony, see Support payments (spousal or child) 
All or substantially all 


not defined (CCRA treats it as meaning “90% or more’’) 


Allied war veterans 


death or disability pension exempt, 81(1)(e) 


Allocable amount (for preferred beneficiary election) 


defined, 104(15) 
election to include in beneficiary’s income, 104(14) 


Allocated gain 


defined, 104(21.4) 


Allocation, see also Apportionment 
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allocation in proportion to patronage, see Patronage 
borrowing, in proportion to, see also Borrowing 


by Minister, where associated corporations do not file 
agreement 
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Allocation (cont’d) 

base level deduction, for soft costs on land, 18(2.4) 
dividend allowance, for Part VI.1 tax, fT) 
expenditure limit, for investment tax credit, 127(10.4) 
* coal mine depletion allowance, 65(3) 


* consideration, where combined transfer of property, 13(33), 68 


* foreign tax credit, by trust to beneficiary, 104(22)—(22.4) 
* income of trust, to beneficiaries 
* capital gains, 104(21)-(21.7) 
¢ dividends, 104(19), (20) 
preferred beneficiary election, 104(13) 
liability for debt obligation, 80(2)(0) 
* partnership income among partners, 103 
* patronage, in proportion to, see Patronage 
* proceeds 


* between land and building, 13(21.1), 70(5)(d) 
¢ between property and services, 68 
Allowable business investment loss, see also Business 
investment loss 
* capital gains exemption, interaction with, 39(9), 
110.6(1)“annual gains limit”B(b), 110.6(1)“cumulative gains 
limit’(b) 
¢ carryforward, 111(1)(a), 111(8)“non-capital loss” 
reduction on debt forgiveness, 80(4)(a) 
* deduction, 3(d) 
* defined, 38(c) 
* partnership, of, 96(1.7) 
Allowable capital loss, see Capital loss 
Allowable disposition 
* defined, for agricultural cooperatives, 135.1(1) 
Allowable refund (of non-resident-owned investment 
corporation) 
* application of, to corporation’s tax liability, 133(7) 
¢ defined, 133(8) 
¢ interest on, 133(7.01), (7.02) 
* payment of, to corporation, 133(6) 
Allowable refundable tax on hand (non-resident-owned 
investment corporation) 
° defined, 133(9) 
Allowance 
* capital cost, see Capital cost allowance 
¢ clergyman’s, not taxable, 6(1)(b)(vi) 
¢ defined 
capital cost, 20(1)(a), Reg. 1100, see also Capital cost 
allowance 
¢ for alimony, maintenance, child support, 56(12) 
¢ for employee benefits, reasonable, 6(1)(b)(x), (xi) 
retiring, 248(1), see also Retiring allowance 
depletion, see Depletion allowances 
depreciable property, see Capital cost allowance 
¢ disabled employee: transportation and attendant, 6(16) 
¢ employee, 6(1)(b) 
*¢  child’s schooling, 6(1)(b)(ix) 
* exempt, 81(1)(d) 
¢ family, see Child Tax Benefit 
* inventory, repealed [was 20(1)(gg)] 
* investment in property in Canada, 219(1)(j), Reg. 808 
¢ Member of Legislative Assembly, 81(2) 
¢ members of Canadian Forces, 6(1)(b)(ii) 
* mines, Reg. Part XII 


motor vehicle, employee’s, 6(1)(b)(vii.1) 

¢ where deemed not reasonable, 6(1)(b)(x), (xi) 
municipal officer’s, 81(3) 

not income, 6(1)(b)(i)—(Gix) 

oil or gas wells, Reg. Part XII 

parking, for disabled employee, not income, 6(16) 
received, as income, 6(1)(b) 

representation, not income, 6(1)(b)(iii), (iv) 


e 
e 
e 
e 
e 
e 
e 
® 
e 
e 


resource, 20(1)(v.1) 

resource and processing, Reg. Part XII 
retiring, see Retiring allowance 

support payments, defined with respect to, 56(12) 
training 

* withholding of tax, 153(1)(i) 

transportation 

* disabled employee, 6(16) 

* remote work site, 6(6)(b) 

travelling, not income, 6(1)(b)(i), (ii), (v)-(vii) 
volunteer firefighters and emergency workers 
* not income, 81(4) 


Alter ego trust 


deduction from income, 104(6)(b)(ii.1), (iii) 

defined, 104(4)(a)(iv)(A), 248(1) 

distribution of property to person other than taxpayer, 
107(4)(a)(ii) 

preferred beneficiary election by, 104(15)(a) 

transfer by, to another trust, 104(5.8) 

transfer to, rollover, 73(1.01)(c)(ii) 


Alterations to driveway 


medical expense credit, 118.2(2)(1.6) 


Alternative basis for assessment 


Minister allowed to raise, 152(9) 


Alternative Minimum Tax, see Minimum tax 
Amalgamation, 87, see also Merger 


e e e a e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e 


2169 


accrual rules, 87(2)(j.4) 
affiliated corporations, 251.1(2) 
agricultural cooperative corporation, 87(2)(s) 
balance-due day, 87(2)(00.1) 
balance of tax for year, when due, 87(2)(00), 157(1)(b)(i) 
Canadian film or video tax credit, 87(2)(j.94) 
Canadian resource property, 66.7(10)(j), 66.7(10.1) 
capital dividend account, 87(2)(z.1) 
capital dividends, 87(2)(x)(ii) 
capital property, 53(6), 87(2)(e) 
carryback of losses, 87(2.11) 
charitable gifts, 87(2)(v) 
computation of income, 87(2)(c) 
continuation of predecessors, 87(2)(g.1), (j.6)-G.95), (qq) 
¢ butterfly reorganizations, 55(3.2)(b) 
contributed surplus, 87(2)(y) 
corporation beneficiary under life insurance policy, 89(2) 
corporations deemed related, 251(3.1), (3.2) 
credit unions in Quebec, 87(2.3) 
cross-border, 128.2 
cumulative eligible capital, 87(2)(f) 
cumulative offset account, computation, 87(2)(pp) 
debt obligation acquired, 87(2)(e.2) 
debts 
between two predecessor corporations, 80.01(3) 
owing by predecessor corporation, 87(6), (7); ITAR 26(23) 
* owing to predecessor corporation, 87(2)(h) 
deemed proceeds of disposition, 69(13) 
defined, 87(1) 
pre-1972, ITAR 34(7) 
depreciable property, 87(2)(d), (d.1) 
eligible capital amount, 87(2)(f) 
eligible capital expenditure, 87(2)(f) 
eligible capital property, 87(2)(f) 
employee benefit plans, 87(2)(j.3) 
employee stock options, 7(1.4), (1.5) 
employees profit sharing plan election, 87(2)(r) 
employment tax credit, 87(2)(qq) 
exchanged shares, 87(4.1), (4.2) 
exchange of franchise, concession or licence, 87(2)(1.4) 
farming or fishing insurer, 87(1), 89(1)“‘taxable Canadian 
corporation’’(b) 
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Amalgamation (cont'd) 


farm losses, 87(2.1) 

film/video production services credit, 87(2)G.94) 
flow-through entity, 87(2)(bb.1) 

flow-through shares, 87(4.4) 


* renunciation of CDE as CEE, calculation of taxable capital 
limit, 66(12.6013) 


following debt forgiveness, deemed capital gain, 80.03(3)(a)(ii) 


foreign, see Foreign merger 

foreign affiliates, 87(8), (8.1) 

foreign affiliate, shares of, 87(2)(u) 

foreign corporation with Canadian resident corporation, 128.2 
foreign investment entity, interest in, 87(2)G.95) 
foreign resource property, 66.7(10)G), 66.7(10.1) 
foreign tax carryover, 87(2)(z) 

general rate income pool determination, 87(2)(vv), 89(5) 
insurance corporation, 87(2.2) 

* causing demutualization, 139.1(3)(g) 

inventory, 87(2)(b) 

° adjustment, 87(2)G.1) 

investment tax credit, 87(2)(o0), (00.1), (qq) 
labour-sponsored venture capital corporation, 204.85(3) 
* permission of Minister needed, 204.85(1) 

lease, cancellation of, 87(2)G.5) 

leasing properties, 16.1(4) 

liability for Part VI.1 tax transferred, 87(2)(ss) 

life insurance capital dividends, 87(2)(x)(ii) 

limited partnership losses, 87(2.1) 

losses 

e carryback, 87(2.11) 

° carryforward, 87(2.1) 

low rate income pool determination, 87(2)(ww), 89(9) 
mark-to-market property, 87(2)(e.4) 

mutual fund corporations, 87(2)(bb) 

net capital losses, 87(2.1) 

new corporation 


¢ deemed continuation of predecessors, 87(1.2), (2)G.6)-G.9), 


(1) 
accrual rules, 87(2)(.4) 
bank reserves, 87(2)(g.1) 
cancellation of lease, 87(2)q.5) 
charitable gifts, 87(2)(v) 
deduction for Part I.3 tax, 87(2)Gg.9) 
deduction of Part VI tax, 87(2)(G.9) 
employee benefit plans, 87(2)(.3) 
inclusion of deferred amounts for livestock, 87(2)(tt) 
insurance corporations, 87(2.2) 
Part Il, 87(2)(z.2) 
Part Ifl.1, 87(2)(z.2) 
partnership interest, 87(2)(e.1) 
prepaid expenses, 87(2)(.2) 
registered plans, 87(2)(q) 


e e e e e e@ e e e e e e e e e 
e e e e e e e °e e es e e e e 


ne corporation deemed related to predecessors, 251(3.1), 
(3.2) 


non-arm’s length transactions, 251(3.1) 

non-capital losses, 87(2.1) 

non-qualifying security, gift of, 87(2)(m.1) 
non-resident-owned investment corporation, 87(2)(cc) _ 
non-resident trust, interest in, 87(2)q.95) 

not acquisition of control, 88(4) 

obligations, see debts (above) 

options 

* expired, 87(2)(0) 

*« received on, ITAR 26(22) 

* to acquire shares of predecessor corporation, 87(5), (5.1) 
paid-up capital, computation of, 87(3), (3.1) 
partnership interest acquired, 87(2)(e.1) 
patronage dividends, 87(2)(g.5) 


whether Canadian corporation, 89(1)“Canadian corporation” 


* pension fund real estate corporations, 149(1)(0.2) closing 
words 
pre-1972 capital surplus on hand, 87(2)(t) 
predecessor corporation 
* continued, 87(2)(qj)—C) 
e defined, 87(1) 
preferred shares, 87(4.1), (4.2) 
prepaid expenses, 87(2)(j.2) 
proceeds of disposition not due until later year, 87(2)(m) 
property lost, destroyed or taken, 87(2)(1.3) 
public corporation, 87(2)(ii), 87(2)q)—() 
qualifying environmental trust, interest in, 87(2)G.93) 
Quebec credit unions, 87(2.3) 
refundable dividend tax on hand, 87(2)(aa) 
refundable investment tax credit, 87(2)(00.1) 
refundable Part VII tax on hand, 87(2)(nn) 
reserves, carryover to new corporation, 87(2)(g) 
residence of predecessor corporations, deemed, 128.2 
resource and processing allowances, Reg. 1214 
resource expenses, 66.7(6) 
* resource property disposition, consideration for, 87(2)(p) 
e restricted farm loss, 87(2.1) 
¢ rights, exchange of, 87(4.3) 
¢ rules applicable, 87(2) i\ 
* scientific research expenditures, 87(2)(1)-(1.2) 
e security acquired, 87(2)(e.2) 
¢ settlement of debts between predecessors, 80.01(3) 
¢ shares 
° deemed received, 87(1.1) 
° exchange of, 87(4.1), (4.2) 
. issued by parent, 87(9) 
e predecessor corporations, of, 87(4) 
e received on, ITAR 26(21), 65(5) 
e short-form, 87(1.1), (2.11) 
¢ special reserve, 87(2)(i), (J) 
* specified debt obligation, 87(2)(e.3) 


specified property, effect on adjusted cost base, 53(6) 
subsidiary wholly-owned corporation, 87(1.4) 
tax deferred cooperative shares, 87(2)(s) 
tax-deferred preferred shares previously issued, 83(7) 
taxable dividends, 87(2)(x) 
taxable preferred shares, tax on, 87(2)(1r) 
taxation year, 87(2)(a) 
transitional provisions, ITAR 34 
triangular, 87(9) 
UI premium tax credit, 87(2)(mm) 
vertical 
¢ carryback of losses, 87(2.11) 
¢ deemed cost of capital properties, 87(11)(b) 
¢ deemed proceeds from subsidiary’s shares, 87(11)(a) 
warranty outlays, 87(2)(n) 
Amateur athlete trust, see also Athlete 
beneficiary, defined, 143.1(1)(e) 
death of beneficiary, 143.1(4) 
defined, 143.1(1), 248(1) 
distributions by 
¢ deemed 
** 8 years after last international competition, 143.1(3) 
ee on death, 143.1(4) 
e included in income, 12(1)(z), 143.1(2) 
* non-resident beneficiary, to 
ee tax on trust, 210.2(1.1) 
oo withholding tax, 212(1)(u), 214(3)(k) 
emigration of beneficiary, no deemed disposition, 
128.1(10)“excluded right or interest’’(e)(i1) 
e excluded from various trust rules, 108(1)‘‘trust’(a) 
* no tax payable by, 143.1(1)(f), 149(1)(v) 
* rollover to new trust, 248(1)‘‘disposition’(f)(vi) 
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Amateur athlete trust (cont’d) 
* termination of, 143.1(3) 


* trustee, defined, 143.1(1)(f) 

Amateur athletic association 

* registered Canadian, see Registered Canadian amateur athletic 
association 

Ambassador, see Diplomat 

Ambulance 

* excluded from “automobile”, 248( 1)“automobile”(b) 

* medical expense credit, 118.2(2)(f) 

* technician, volunteer 

** exemption from employment income, 81(4) 

Amended Act 

¢ defined, ITAR 8 

Amendment 

* citation of, Interpretation Act s. 40(2) 

* regulations, Interpretation Act s. 31(4) 

e when in force 

*¢ proclamation, /nterpretation Act s. 18 

°° Royal Assent, /nterpretation Act s. 6(3) 

* within power of Parliament, Interpretation Act s. 42 

Amendments to elections, 220(3.2) 

American law, see United States 

Ammonite gemstone 

* treated as mineral, 248(1)“mineral”, “mineral resource”(d)(ii) 

Amortization 

* depreciable property, see Capital cost allowance 

* expenditures, see Matchable expenditure 

Amortization date (for specified debt obligation), Reg. 9200(2) 

Amortized cost 

e defined, 248(1) 

ee re loan or lending asset, 248(1) 

*¢ re pre-1972 obligation, ITAR 26(12) 

* variation in, for certain insurers, 138(13) 

Amount 

¢ defined, 248(1) 

¢ list of, see Dollar amounts in legislation and regulations 

* negative, deemed nil, 257 

Amount of remuneration 

* defined, re payment to a fisherman, Reg. 105.1(1) 

Amounts receivable 

* deceased taxpayer, by, 70(2), (3) 

Amusement parks 

* capital cost allowance, Reg. Sch. II:Cl. 37 

¢ defined, Reg. 1104(12) 

Ancillary tuition fees, credit, 118.5(3) 

Animal 

¢ breeding, defined, 80.3(1) 

* inventory valuation, 28(1.2), Reg. 1802 

* specified, defined, 28(1.2) 

* trained to assist disabled person, medical expense credit, 
118.2(2)(1) 

Animation production 

* allocation of points to determine whether Canadian production, 
Reg. 1106(5)(b), (c), Reg. 1106(7) 

¢ defined, Reg. 1106(6) 

Anniversary day 

* investment contract, of, defined, 12(11)“anniversary day” 

Annual child care expense amount 

* defined, 63(3) 

Annual dues 

* professional membership, deduction, 8(1)()() 

* trade union, etc., deductible, 8(1)()Qv)-(vi) 

“Annual gains limit” defined, 110.6(1) 

Annual investment tax credit limit, defined, 127(9) 


Annual reporting of interest, see Interest (monetary); accrued 
Annuitant 
e defined 
* for Home Buyers’ Plan, 146.01(1) 
** for Lifelong Learning Plan, 146.02(1) 
*¢ for prescribed annuity contracts, Reg. 304(4) 
¢* for RRIF, 146.3(1), Reg. 215(1) 
** for RRSP, 146(1), Reg. 214(7) 
°° for registered labour-sponsored venture capital corporations, 
defined, 204.8(1) 
Annuity, Reg. Part III, see also Annuity contract 
* accrual to date of death, 70(1)(a) 
* capital element deductible, 60(a), Reg. 300 
* contract, see Annuity contract 
* deferred, out of pension plan, 254 


¢ defined, 248(1); Canada—U.S. Tax Convention Canada-U.S. 
Tax Treaty:Art. XVIII:4; Income Tax Conventions 
Interpretation Act s. 5 


* definitions, Reg. 310: 

¢ disposition of 

*¢ information return, Reg. 208 

ee taxable, 56(1)(d.2) 

* disposition of interest in 

*¢ information return, Reg. 217 

e enlargement of, 58(7) 

* government, deductible portion of, 58(1)—(3) 

¢¢ husband and wife, 58(5) 

¢ life insurance proceeds, as, 148(6), (10) 

* locked-in, held by RRIF, 146.3(1)“qualified investment’’(b.2) 

¢ money borrowed to buy 

¢¢ limitation on deductibility, 18(11)(d) 

* payments 

*¢ capital element of, Reg. 300 

¢e information returns, Reg. 208 

ee life annuity contracts, Reg. 301 

** non-residents, to, 212(1)(0) 

ee taxable, 56(1)(d) 

* pension excluded from, 58(6) 

* prescribed, see Prescribed annuity contract 

¢ qualified, defined, Reg. 1408(1) 

¢ RRSP premium refund transferred to, 60(1) 

¢ receipt of, income, 56(1)(d), (d.2) 

* valuation of, Reg. 4200 

¢ withholding tax, 153(1)(f), 212(1)(0) 

Annuity contract, see also Life insurance policy 

¢ accrued interest on, taxable, 12.2 

¢ cancellation or termination of, Reg. 303 

* capital/income elements, 16(4) 

* constitutes life insurance policy, 138(12)“life insurance policy” 

° deduction, 20(19) 

¢ disposition of 

ee deduction, 20(20) 

* emigration of beneficiary, no deemed disposition, 
128.1(10)“excluded right or interest’’(f)(i) 

* income-averaging, see Income-averaging annuity contract 

¢ interest on money borrowed to buy 

ee amount deductible, 20(1)(c)(iv) 

¢ prescribed, Reg. 304 

¢ RESP investment eligibility, 146.1(1)“qualified investment’’(c) 

¢ RRIF investment eligibility, 146.3(1)‘qualified 
investment’’(b.1), (b.2) 

* RRSP investment eligibility, 146(1)“qualified 
investment’’(c)—(c.2) 

* registered pension plan, 147.4 

* unallocated income accrued before 1982, Reg. 305 

Annulment 

¢ charity registration, see “Registered charity” annulment of 
registration 
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Anti-avoidance rules 


abuse of the Act, 245(4) 
acquisition of option rather than shares to avoid various rules, 
256(8) 
aca uisition of property to defer deemed disposition by trust, 
04(5. T)(C) 
arm’s length rule, 246(2) 
associated corporations, 256(2.1) 
at-risk amount of limited partner, 96(2.6), (2.7) 
attribution rules, see Attribution rules 
avoidance transaction, defined, 245(3) 
back-to-back loans, see Back-to-back loans 
capital dividend, share acquired to receive, 83(2.1) 
capital gains exemption 
allocated through partnership or trust, 110.6(11) 
butterfly, on, 110.6(7)(a) 
conversion of dividends into exempt capital gains, 110.6(8) 
failure to declare exempt gain, 110.6(6) 
gain of corporation converted to gain of individual, 
110.6(7)(b) 
¢ sale of shares of corporation, 84.1(2)(a.1)(ii), 84.1(2.1)(b) 
capital gains stripping, 55(2), 110.6(7)(a) 
charitable donation flips, 248(35)-(41) 
charity’s disbursement quota, 149.1(4.1) 


corporations becoming related to transfer forgiven amount of 
debt, 80.04(8) 


corporations deemed associated, 256(2.1) 

cross-border purchase butterfly, 55(3.1) 

debt forgiveness reserve, 61.3(3), 160.4 

ioe by Minister of tax consequences, 152(1.11), 

(1. 

¢ binding effect, 152(1.3) 

disbursement quota of charity, 149.1(4.1) 

disposition not at arm’s length, 69(1) 

disposition of share of foreign affiliate, 93(2)-(2.3) 

dividend refund, 129(1.2) 

dividend stripping, see Surplus stripping 

eligible dividends, 89(1)“excessive eligible dividend 

designation’(c) 

emigration 

e deemed disposition by trust of assets transferred before 
emigration, 104(4)(a.3) 

e deemed disposition of assets, 128.1(4) 


exempt beneficiary, creation of interest in trust to defer 
deemed disposition, 104(5.5)(b) 

foreign affiliate rules, 95(3.7), (6) 

foreign affiliate share-for-share exchange, 85.1(4)(a) 
foreign investment entities, see Tax avoidance motive 
foreign partnership, 96(9)(a) 

¢ becoming resident, 94.2(8)(a) 

foreign resource property, 85(1.11)(a) 

foreign tax credit, 126(4.1)-(4.3) 

general rule, 245(2), see also General anti-avoidance rule 
gross revenue increases for transfer pricing rules, 247(9) 
income-splitting tax, 120.4, see also Split income 


income-splitting through spousal RRSPs, 146(8.3), 
146.3(5.1)+(5.5) 


indirect loan to non-resident, 17(2) 
interest-free or low-interest loans, 56(4.1) 
investment tax credit 

¢ qualified expenditures, 127(24) 

¢ transfer of SR&ED pool, 127(16) 
kiddie tax, 120.4, see also Split income 
loan not at arm’s length, 56(4.1)-(4.3) 
loan to non-resident, 17 

¢ through partnership, 17(4) 

¢ through trust, 17(5) 

loss carryover rules, on change of corporate control, 111(5.5) 


losses imported by partnership by acquiring Canadian partner, 
96(8), (9) 


misuse of the Act, 245(4) 


mutual fund trust election for December 15 year-end, where 
beneficiaries change, 132.11(8) 


newspaper or periodical, control by non-resident, 19(8) 
non-resident trust transfer to another trust, 94(11)-(13) 
offshore trusts, 94 

150-investor rule for foreign investment entities, 94.1(2)(u) 
150-investor rule for non-resident trusts, 94(16) 


artnership acquiri Set} capital properties to avoid debt 
orgiveness rules, 8 


partnership, by, 103 


oe capital contribution where other partner withdraws 
nds, 40(3.13) 
partnership with non-resident partners importing losses, 96(8), 


es of capital dividend through trust to non-resident, 


12(1)(c)@) 


* penalties, see Penalty 


pension adjustment, artificial reduction of, Reg. 8503(14) 
ension, past service employer contributions in lieu of salary, 
Reg. 8503(15) 
pregnant losses, see Pregnant loss 
purchase butterfly, 55(1), (3.1), (3.2) 
refundable Part VII tax, 193(7) 
refundable Part VIII tax, 195(7) 
registered education savings plan, replacement of beneficiary, 
204.9(4) 
registered pension plan, replacement of money purchase 
benefits, Reg. 8304(2)(f) 
reserve for 1995 stub period income, 34.2(7) 
residence of corporation, 250(5) 
retirement compensation arrangement 
disposition for less than fair market value, 56(11) 
royalty reimbursements, 80.2 
sale of shares by non-resident, 212.1 
sale of shares for dividend stripping, 84.1 
selling property and donating proceeds to charity, 248(39) 
share acquired to obtain dividend refund, 129(1.2) 
small business investment rollover, 44.1(12) 
specified member of partnership, 40(3.131), 127.52(2.1) 
stop-loss rules, see Stop-loss rules 
surplus stripping, see Surplus stripping 
testamentary trust, 108(1)“testamentary trust”(d) 
branch interest tax, 218.2 
transfer of insurance business by non-resident insurer, 
138(11.7) 


transfer of Peppenty between trusts to delay deemed disposition 
rules, 104( 


transfer of property by tax debtor, 160 
transfer of property with pregnant loss, 13(21.2), 40(3.3), (3.4) 
transfer pricing, 247 


treaty shopping, Canada—U.S. Tax Convention Canada-US. 
Tax Treaty:Art. XXIX A 


trust distributing assets before death, 104(4)(a.2) 

trust, excessive capital interest, 104(7.1), (7.2) 

trust receiving assets before emigration, 104(4)(a.3) 

trust with accrued loss, acquisition of interest in, 107(6) 
trusts, allocation of income and capital to different 
beneficiaries, 104(7.1), (7.2) 

unreasonable consideration, 247 

bee Es tax on dividends, Canada—U.K. Tax Treaty Art. 
Be ie tax on interest, Canada—U.K. Tax Treaty Art. 


Walhbol diag tax on royalties, Canada—U.K. Tax Treaty Art. 


Anti-dumping duties or countervailing duties 
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deductible, 20(1)(vv) 


included in UCC of depreciable property, 13(21)“undepreciated 
capital cost’”D.1 


refund of 
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Anti-dumping duties or countervailing duties (cont’d) 
* + deducted from UCC of depreciable property, 
13(21)“undepreciated capital cost”K 


ee taxable, 12(1)(z.6) 

Antoine Guertin Ltée case overruled, 20(1)(e.2) 

Appeal 

* books and records, 230(6) 

¢ disposal of 

¢*  Minister’s duty after, 164(4.1) 

* * reassessment, on consent, 169(3) 

¢¢ Tax Court, by, 171 

* ecological property valuation, 169(1.1) 

* expense of making, deduction, 60(0) 

* extension of time for making, 167 

* Federal Court of Appeal, to, see Federal Court of Appeal 

¢ frivolous, 10% penalty, 179.1 

* general procedure, 175 

* grounds for, whether raised in Notice of Objection, 169(2.1) 

* in camera proceedings in Federal Court, 179 

¢ informal procedure, 170 

° rage corporation by, only on grounds raised in objection, 
169(2.1) 

¢ legal costs of, 152(1.2) 

¢ limitation on grounds for filing, 169(2), (2.1) 

* Minister may change grounds for assessment, 152(9) 

* notice of, Tax Court to Commissioner, 170(1) 

¢ Part IV.1 tax, 187.6 

¢ Part VI.1 tax, 191.4(2) 

Part XII.2 tax, 210.2(7) 

Part XII.3 tax, 211.5 

Part XII.4 tax, 211.6(5) 

repayment on, 164(1.1) 

restriction on collection action while underway, 225.1 

stay of, during action, 239(4) 

Tax Court decisions, from, 174(4.1) 

Tax Court of Canada, to, 169, 170, 174 

time not counted, 173(2), 174(5) 

transitional provisions, ITAR 62(4)-(6) 

where no reasonable grounds for, 179.1 

where right to appeal waived, 169(2.2) 

withholding tax on dividends, Canada—U.K. tax treaty Art. 


e e e e e e e e e e e e 


* withholding tax on interest, Canada—U.K. tax treaty Art. 11:11 

* withholding tax on royalties, Canada—U.K. tax treaty Art. 12:8 

Appliance service technician 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Applicable fraction (for debt forgiveness rules) 

* application of to capital losses, 80(4) 

¢ defined, 80(2)(d) 

Application deadline 

* defined, Reg. 1106(1)“application for a certificate of 
completion” 

Application for a certificate of completion 

¢ defined, for Canadian film/video credit, Reg. 1106(1) 

Apportionment, see also Allocation 

¢ bond interest to date of sale, 20(14) 

* income accrued to date of death, 70(1)(a) 

* proceeds of disposition, between property and services, 68 

* taxable and exempt income, between, 149(6) 

Apprentice 

* grant, taxable, 56(1)(r) [Proposed Amendment] 

¢ job creation, investment tax credit, 127(9)“investment tax 

credit” [Proposed Amendment] 
mechanic 

* eligible, defined, 8(6)(a) 

* tools, deduction from employment income, 8(1)(r) 

«* GST rebate on, 6(8) 


coe income inclusion on sale of tools, 56(1)(k) 

eee rollover of tools to corporation, 85(5.1) 

**-¢ rollover of tools to partnership, 97(5) 

Appropriate minister 

* defined, 13(21) 

Appropriate percentage 

* defined, 248(1) 

Appropriation Act 

* interest paid under 

*¢ deduction for, 20(1)(c)(iii) 

Appropriation of amounts 

* to transfer balance between tax accounts, 221.2 

Appropriation of property 

* by shareholder, generally, 15(1), 69(4) 

* legal representative, by, 159(3.1) 

* on winding-up of corporation, 69(5), 84(2) 

Approved pension plan 

* included in reference to “registered” plan, ITAR 17(8) 

Approved project, defined, 127(9) 

Approved project property 

* ascertainment of, 127(10)(c) 

¢ defined, 127(9) [repealed] 

* prescribed, Reg. 4604 

* prescribed activities, Reg. 4605 

Approved share 

* clawback on disposition, 211.8(1) 

° defined, 127.4(1), 211.7(1) 

Arbitration of disputes, Canada—U.S. Tax Convention Canada- 

U.S. Tax Treaty:Art. XXVI:6 

Area Development Incentives Act 

¢ development grant under 

°° capital cost allowance for property receiving, Reg. Sch. 
Cr 20. sco teCiez 1 

Armed forces, see Canadian Forces 

Arm/’s length interest 

¢ defined, 94.1(1) 

¢ dividend dealings, 55(4), (5)(e) 

* interest paid to non-residents in foreign currency, 212(1)(b)(iii) 

* meaning of, 251(1) 

¢¢ beneficiary and trust, 251(1)(b) [draft] 

*« for CCA purposes, Reg. 1102(20) 

¢¢ for currency dealings with foreign affiliate, 95(2.1) 

¢* for debt forgiveness rules, 80(2)(j) 

efor divisive reorganizations, 55(4), (5)(e) 


e¢ for non-arm’s length sale of shares, 84.1(2)(b), (d), 
21D M3 ke) 

* for resource expenses renounced to partnership on flow- 
through shares, 66(17) 

¢¢ for stock option rules, mutual fund trust, 7(1.11) 

ee for tax shelter investment where information outside 
Canada, 143.2(14) 

¢¢ for windup of subsidiary, 88(1)(d.2) 

* not deemed to confer benefit, 246(2) 

¢ transfer, see Arm’s length transfer 

* transfer price, see Arm’s length transfer price 

Arm’s length allocation 

¢ defined, 247(1) 

Arm/’s length transfer 

¢ defined, 94(1)[proposed] 

* price, see Arm’s length transfer price 

Arm’s length transfer price, see also Transfer pricing 

¢ defined, 247(1) 

e required for transactions with related non-residents, 247(2) 

Arrears interest 

¢ defined, for corporate interest offset, 161.1(1) 

Arrival in Canada, see Becoming resident in Canada 
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Art, see also Cultural property; Listed personal property 
* whether CCA allowed, Reg. 1102(1)(e) 
Art flips 
e donation valued at cost of art, 248(35)-(38) 
¢ minimum $1,000 proceeds eliminated, 46(5) 
* penalties for valuators and promoters, 163.2 
Art shelters, see Art flips 
Artificial eye, medical expense, 118.2(2)() 
Artificial kidney machine, medical expense, 118.2(2)() 
Artificial limb 
° costs, as medical expenses, 118.2(2)(i) 
Artificial transactions, see Anti-avoidance rules 
Artist 
e artistic endeavour, 10(6)-(8) 
expenses, deduction from employment income, 8(1)(q) 
gift of cultural property created by, 118.1(7.1) 
gift of work of art created by, 118.1(7) 
organization for, see Registered national arts service 
organization 
* project grant, included in income, 56(1)(n) 
¢ U.S. resident, Canada—U.S. Tax Convention Canada-U.S, Tax 
Treaty:Art. XVI 
e valuation of inventory, 10(6)—(8) 
Artistic endeavour 
¢ defined, 10(8) 
e value of inventory, 10(6), (7) 
Artistic work, copyright royalties 
° no withholding tax, 212(1)(b)(vi), 212(9)(b) 
Arts service organization, see Registered national arts service 
organization 
“As registered” (pension plan), meaning, 147.1(15) 
Asian Development Bank 
¢ bonds of 
ee excluded from foreign property, 206(1)“foreign 
property” (g)(1i)(D) 
¢* trust investing in, not foreign propery Rega. he 
5000(7)‘specified international finance trust’’(c)(i)(B) 
Assessable distribution 
e defined, for Part XII.2 tax, 218.3(1) 
¢ does not reduce adjusted cost base of capital interest in trust, 
53(2)(h)(G.1)(B)CID) 
Assessable dividend (for Part IV tax) 
¢ defined, 186(3) 
e tax on, 186(1)(a) 
Assessment, see also Determination; Reassessment 
¢ alternative basis for, permitted, 152(9) 
* amounts received under RCA trust, re, 160.3(2) 
* appeal from, see Appeal 
¢ arbitrary, 152(7) 
* consequential, of other taxation year, 152(4.3) 
¢ date of mailing, 244(14) 
° date of making, 244(15) 
e derivative, 160 
¢ determination binding, 152(1.3)-(3) 
e excess refund, 160.1(3) 
¢ failure to withhold tax, 227(10)-(10.8) 
e includes reassessment, 248(1) 
¢ incorrect or incomplete, 152(3), (8) 
¢ irregularities in, not invalidating, 152(3), (8), 166 
e issue in respect of, reference to Tax Court, 173 
¢ jeopardy, 225.2 
e losses, of, see Determination 
e Minister, by, 152(1) 
¢ net worth, 152(7) 
° notice of, 152(2) 
ee date of, 244(14), (15) 
* objection to, see Objection 


Part IV.1 tax, 187.6 

Part VI.1 tax, 191.4(2) 

Part XII.2 tax, 210.2(7) 

Part XII.3 tax, 211.5 

Part XII.4 tax, 211.6(5) 

Part XII.5 tax, 227(10.01), 227(10.1)(c) 

Part XII.6 tax, 211.91(3) 

transitional provision, ITAR 62(1) 

valid and binding despite defects, 152(8) 

Asset 

* computation of, for debt forgiveness reserve, 61.3(1)(b)B() 

¢ lending 

e* defined, 248(1) 

e¢ of insurer/moneylender 

eee limitation on deduction re, where reduced in value, 
18(1)(s) 

Asset-backed securities 

« qualified investment for RRSP etc., Reg. 4900(1)G.3) 


Assignee, see also Legal representative 

¢ deemed to be legal representative, 248(1)‘legal representative” 

* obligations of, 159 

¢ return required by, 150(3) 

¢ withholding tax, liability for, 227(5), (5.1)(g) 

Assignment 

* rights to income, 56(4) 

° tax refund, permitted, 220(6) 

Assistance/government assistance 

¢ Canadian development expense, in respect of, 
66.2(5)“Canadian development expense” 66.2(5)“cumulative 
Canadian development expense”D, M 

* Canadian exploration expense, in respect of, 66.1(6)“Canadian 

exploration expense” 66.1(6)“cumulative Canadian exploration 

expense”, J 

Canadian film/video tax credit 

* constitutes assistance for all purposes, 125.4(5) 

e defined, 125.4(1) 

Canadian oil and gas property expense, in respect of, 

66.4(5)“Canadian oil and gas property expense” 

66.4(5)“cumulative Canadian oil and gas property expense’”D, I 

* capital cost allowance, effect on, 13(7.1) 

¢ defined 

ee for film/video production services tax credit, 125.5(1) 


¢ for investment tax credit, 127(9)‘government assistance” 


¢ for resource exploration and development rules, 
66(15)‘‘assistance” 


ee includes GST input tax credits, 248(16)-(18) 

e° eyo QST input tax refunds, 248(16.1), (17.1), (17.3), 
eligible capital expenditure, in respect of, 14(10), (11) 
employer, provided by, for housing, 6(23) 

expired, treated as repaid, 127(10.8) 

exploration and development grant, deductible, 20(1)(kk) 
film/video production services tax credit 

* constitutes assistance for all purposes, 125.5(5) 

e defined, 125.5(1) 

flow-through mining expenditure reduced, 127(11.1)(c.2) 
GST input tax credit or rebate deemed to be, 248(16) 
GST input tax credit repaid deemed to be reduction in, 
248(18) 

government, defined, 127(9) 

housing subsidy provided by employer, taxable, 6(23) 
included in income, 12(1)(x) 

increases adjusted cost base of partnership interest, 53(1)(e)Gx) 
indirect, taxable, 12(1)(x)()(C) 

investment tax credit reduction, 127(18)-(21) 
non-government, defined, 127(9) 

pre-production mining expenditure reduced, 127(11.1)(c.3) 
prescribed benefit under government program 

* overpayment repaid, deductible, 60(n)(i1.1) 
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Assistance/government assistance (cont’d) 
*¢ taxable, 56(1)(a)(vi), Reg. 5502 
* QST input tax refund or rebate deemed to be, 248(16.1) 


* QST input tax refund repaid deemed to be reduction in, 
248(18.1) 


qualified expenditures, effect on, 127(18)-(21) 
reduces adjusted base of partnership interest, 53(2)(c)(ix) 
reduces adjusted cost base of property, 13(7.1), 127(11.1)(b) 
reduces claim for scientific research, 37(1)(d) 
reduces R&D expenditures, 127(11.1)(f) [repealed], 127(18) 
repayment of 
creates capital loss, 39(13) 
deduction for, 20(1)(hh) 
excluded from reduction in cost base, 53(2)(k), 53(2)(s) 
includes repaid GST input tax credit, 248(18) 
increases investment tax credit, 127(9)“investment tax 
credit”’(e.1), 127(10.7) 
* + reduces adjusted cost base of partnership interest, 
53(1)(e)(ix)(B) 
¢ resource-related 
*° allocated to member of partnership, 66.1(7), 66.2(6), (7), 
66.4(6), (7) 
** increases adjusted cost base of partnership interest, 
S3(1)(e)(x) 
e tax shelter investment excluded, , 125.4(4) 
Assistant’s salary paid by employee 
¢ CPP contributions, UI/EI premiums deductible, 8(1)(1.1) 
¢ deduction, 8(1)(i)(ii) 
°° certificate of employer, 8(10) 
Associated charities 
¢ designation by Minister, 149.1(7) 
¢ disbursement by one to another, 149.1(6)(c) 
Associated corporations, see also Related persons 
* anti-avoidance deeming provision, 256(2.1) 
¢ base level deduction, 18(2.3)-(2.5) 
* certain shares excluded from fair market valuations, 256(1.6) 
* corporations associated with same corporation deemed 
associated with each other, 256(2) 
¢ defined, 256(1) 
* investment income from, 129(6) 
* investment tax, allocation of expenditure limit, 
127(10.2)+(10.4) 
¢ land soft costs, allocation of base level deduction, 
18(2.3)-(2.5) 
options, 256(1.4) 
parent deemed to own child’s shares, 256(1.3) 
Part VI.1 tax, allocation of dividend allowance, 191.1(3)-(5) 
person deemed related to himself, 256(1.5) 
refundable SR&ED credit, special rule, 127.1(2.2), (2.3) 
rights, 256(1.4) j 
small business deduction, 125(3)-(5) 
specified class of shares, defined, 256(1.1) 
SR&ED expenditure limit for investment tax credit, special 
mle, 12 A022), (10.23) 
Association of Universities and Colleges of Canada, exempt, 
149(1)(h.1) 
Associations 
° ane and exploration expenses, pre-1962, ITAR 29(9), (10), 


* non-profit exemption, 149(1)(1) 

Assumption of debt, 20(1)(e)(ii.2), 20(1)(e. 1)(iti) 

¢ debt forgiveness rules do not apply, 80(1)“forgiven 
amount’ B(1) 

At-risk adjustment (for tax shelter) 

* defined, 143.2(2), (3) 

At-risk amount, see also Limited partner; Tax shelter 

¢ artificial transactions, 96(2.6), (2.7) 

* as prescribed benefit for tax shelter purposes, Reg. 231(6) 

¢ defined, 96(2.2) 


* limited partner’s losses restricted to, 96(2.1) 


* limited partnership interest acquired by subsequent person, 
96(2.3) : : 


* prescribed film production, Reg. 7500 

* prescribed revenue guarantee, Reg. 7500 
* resource expenditures, 66.8 

Athlete 


* association for, see Registered Canadian amateur athletic 
association 


* income of, Canada—U.S. Tax Treaty, Canada-U.S. Tax 
Treaty:Art. XVI 


Major League Baseball Players Benefit Plan, Reg. 6800 
National Hockey League referees, Reg. 6801(c), 6802(d) 
signing bonus, taxable, 6(3), 115(2)(c.1), 115(2)(e)(v) 

trust for, see Amateur athlete trust 

tuition support received by, no tuition credit, 118.5(1)(a)(v) 
U.S. resident, Canada—U.S: Tax Convention Canada-U.S. Tax 
Treaty:Art. XVI 

Atlantic Groundfish Adjustment Program/Atlantic 
Groundfish Strategy, see Fishing: compensation programs 
Attendant, see also Part-time attendant 

* for taxpayer or dependant mentally or physically impaired 

*¢ allowance paid by employer, not income, 6(16) 

ee deduction from income, 64(a)A(Gi)J 

eee residents absent from Canada, 64.1 

*« medical expense credit, 118.2(2)(b), (b.1), (c) 

*¢ reimbursement of expenses, 118.2(3)(b) 

Attributed surplus (of financial institution) 

¢ defined, 181(2), 190(1.1), Reg. 8602 

Attributed surplus (non-resident insurer) 

¢ defined, 219(7), Reg. 2400(1) 

¢e Large Corporations Tax, Reg. 8600 

Attribution rules, see also Income-splitting 

¢ Child Tax Benefit cheque deposited for child’s benefit, 74.1(2) 
¢ deemed receipt of dividend, 82(2) 

¢ “designated person” defined, 74.5(5) 

¢ gain/loss from property transferred or loaned, 74.2 

e ¢ farm property, 75.1 

ee trust, to, 74.3(1)(b) 

* income-splitting tax, 120.4, see also Split income 

* indirect payments, 56(2) 


interest-free or low-interest loans, 56(4.1) 

kiddie tax, 120.4, see also Split income 

loan or indebtedness, 56(4.1)-(4.3) 

prescribed provincial pension plan contributions, exception for, 
74.5(12) 

property transferred to child, 74.1(2), 75.1 
property transferred to spouse 

* capital gain/loss on, 74.2(1) 

° income from, 74.1(1) 

property transferred to trust 

* income, gain or loss transferor’s, 75(2) 

e trusts excluded, 75(3) 

qualifying trust annuity payment, 75.2(a) 

RRSP spousal contributions, 146(8.3) 

reverse attribution, excluded, 74.5(11) 

spousal RRSP premiums, exception for, 74.5(12) 
transfer or loan to child, 74.1(2) 

transfer or loan to corporation 

* income/loss from property transferred or loaned, 74.1 
° trust, to, 74.3(1)(a) 

¢ transfer or loan to spouse, 74.1(1), 74.2(1) 

¢ where not applicable, 74.5 

Auction of seized chattels, 225(2)—(4) 

Audio tapes or CDs 

¢ talking textbooks 

e+ disability supports deduction, 64(a)AGi)(1) 

*+* medical expense credit, Reg. 5700(w) 
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Audiologist 

* certification of hearing impairment 

ee for disability credit, 118.3(1)(a.2)(ii) 

¢« for education credit, 118.6(3)(b)(i) 

° defined, 118.4(2) 

Audit, 231.1 

* compliance required, 231.5(2), 231.7 

* contemporaneous documentation for transfer pricing, 247(4) 
* copies or printouts of documents, 231.5(1) 
e court order for compliance, 231.7 

¢ fishing expedition, 231.2(3) 

Aunt, see also Niece/nephew 

e defined, 252(2)(e) 

¢ dependent, 118(6)(b) 

¢ great-aunt defined, 252(2)(f) 

Australia, see also Foreign government 

* currency loan, see Weak currency debt 

* stock exchange recognized, Reg. 3201(a) 
* universities, gifts to, Reg. Sch. VII s. 17 
Austria, see also Foreign government 

¢ stock exchange recognized, Reg. 3201(r) 

° universities, gifts to, Reg. Sch. VIII s. 4 
Author 

¢ deduction from employment income, 8(1)(q) 
Authorized foreign bank 

¢ branch-establishment rollover, 142.7(3) 

¢ branch interest tax, 218.2 

¢ branch tax allowance, Reg. 808(8) 


capital tax rules, 181.3(3)(e), 181.3(4)(c), 190.13(d), 
190.14(1)(c) 


° conversion of Canadian affiliate to branch, 142.7 
¢ debt of, qualified investment for deferred income plans, 
146(1)“qualified investment’ (b)(ii), 146.1(1)“qualified 
investment’(b)(ii), 146.3(1)“qualified investment’’(b)(11), 
204“qualified investment’’(b)(11) 
* deemed resident in Canada for foreign investment entity rules, 
94.1(2)(t) 
e deemed resident in Canada for withholding tax rules, 212(13.3) 
¢ defined, 248(1) 
¢ foreign tax credit, 126(1.1) 
e interest deduction, 18(1)(v), 20.2 
° payments to, non-resident tax 
*e¢ no withholding tax, Reg. 105(2)(b), 800 
ee tax payable directly, Reg. 801-803 
* reassessment beyond 4-year deadline, 152(4)(b)(i1i.1) 
° taxable income earned in Canada, 115(1)(a)(vii)(B) 
¢ winding up into, Reg. 9204(2.1) 
Authorized person 
¢ defined, re communication of taxpayer information, 241(10) 
Automobile, see also Motor vehicle; Passenger vehicle 
¢ available to shareholder, benefit, 15(5), (7) 
¢ benefit related to operation of, includable in employee’s 
income, 6(1)(a)(iil) 
¢ benefit related to use of, not includable in employee’s income, 
6(1)(a)(ii) 
benefit to shareholder, 15(5) 
capital cost allowance 
¢ exclusion, Reg. 1102(1)(h), 1102(11)-(13) 
¢ limitation, see Passenger vehicle: luxury 
dealer, taxable benefit to sales employees, 6(2.1) 
defined, 248(1) 
employee’s, capital cost allowance, Reg. 1100(6) 
expenses 
* employee, of, 8(1)(h.1) 
° renee on deductibility, 13(7)(g), (h), 18(1)(7), 67.2, 


¢ gasoline for, see operating costs (below) 
* insurance, see operating costs (below) 


interest cost limit, see Passenger vehicle: luxury 
lease expense limit, see Passenger vehicle: luxury 
luxury, see Passenger vehicle: luxury 
maintenance, see operating costs (below) 
mechanic, see Apprentice mechanic 
operating costs 
¢ benefit 
*e employee-owned car, 6(1)(1) 
ee employer-owned car, 6(1)(k); Reg. 7305.1 
ee shareholder, received by, 15(5) 
¢ deductible 
e* by employee, 8(1)(h.1) 
** by employer, 9(1) 
parking for, taxable benefit, 6(1)(a), 6(1.1) 
payments by, non-resident withholding tax, 212(13.3) 
provided to employee 
amount included in income, 6(1)(e), (k), 6(2) 
cost includes GST, 6(7) 
provided to partner 
amount included in income, 12(1)(y) 
provided to shareholder 
amount included in income, 15(5) 
purchase loan to employee, 15(2)(a)(iv), 15(2.4)(d) 
salesperson, standby charge for use of vehicle, 6(2.1) 
short-term rental/leasing, for 
* capital cost allowance, Reg. Sch. I:Cl. 16 
standby charge, 6(1)(e) 
reasonable amount, 6(2) 
* salesperson, reasonable amount, 6(2.1) 
trade-in, allocation of consideration, 13(33) 
used by employee, 6(1)(e), (k), 6(2) 
used by shareholder, 15(5) 
used in employment 
** costs, 8(1)Q) 
Automotive equipment 
* capital cost allowance, Reg. Sch. II:Cl. 10(a) 
ee large trucks and tractors, Reg. Sch. I:Cl. 16(g) 
Automotive painter 
* apprenticeship job creation credit, 127(9)“investment tax 
credit” 
Automotive service technician 
* apprenticeship job creation credit, 127(9)“investment tax 
credit” 
Available-for-use rules 
¢ capital cost allowance, 13(26)—-(32), Reg. 1100(2)(a)(), (vil) 
¢e transfer of property to affiliated person, 13(21.2)(e)(iv) 
¢ deduction against rental income, 20(28), (29) 


investment tax credit, 127(11.2) 
meaning of, 248(19) 
scientific research, 37(1.2) 
Average Consumer Price Index 
¢ defined, Reg. 8500(1) 
“Average wage” for calendar year 
¢ defined, 147.1(1) 
¢ used in calculating money purchase limit, 147.1(1)“money 
purchase limit” 
Averaging of income, see also Income-averaging annuity 
contract 
¢ forward, see Forward averaging 
¢ lump-sum payments, 110.2, 120.31 
¢ RRSPs, 146(5), (8) 
¢* by pledging RRSP as security, 146(7), (10) 
e shareholder loans, 15(2), 20(1)Q) 
Aviation fuel, see Fuel tax rebate 
Avoidance of tax, see Anti-avoidance rules 
Award 
¢ legal expenses of collecting salary, etc. 
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Award (cont'd) 

e+ included in employee’s income, 6(1)q) 

* personal injury 

** election re capital gains, 81(5) 

** income exempt, 81(1)(g.1), (g.2) 
Away-from-home expenses, see also Special work site, 
employment at; Travelling expenses 

¢ railway employees, 8(1)(e) 

* transport employees, 8(1)(g) 


B 
BAPA (Bilateral Advance Pricing Agreement), see Advance 
Pricing Agreement 
BIL, see Business investment loss 
BN, see Business number 
Baby bonus, see Child Tax Benefit 
Babysitting, see Child care expenses 
Back-door butterfly, 88(1)(c)(vi), 88(1)(c.3), 88(1)(c.8) 
Backman case overruled, 96(8) 
Back-to-back loans 
¢ attribution rules, 74.5(6) 
¢ loan by corporation to non-resident, 17(11.2) 
¢ thin capitalizaton rules, 18(6) 
Bad debt 


* change in control of corporation, limitation on deduction, 
111(5.3) 


¢ deductible, 20(1)(p) 

¢ deemed disposition of, 50(1)(a) 

* disposition of depreciable property, 20(4), (4.1) 

* disposition of eligible capital property, 20(4.2) 

* insurer/moneylender 

ee inclusion in income, 12.4 

* personal-use property, 50(2) 

* recovered 

** capital gain, 39(11) 

** income, 12(1)(i), (.1) 

* restrictive covenant payment, 60(f) 

¢ uncollectible proceeds of disposition, 20(4)—(4.2) 

* where property seized by creditor, no deduction for principal, 
79.1(8) 

Baker 

* apprenticeship job creation credit, 127(9)‘‘investment tax 
credit” 

Balance 

* transfer of, to different CCRA account, 221.2 

Balance-due day 

* amalgamated corporation, 87(2)(00.1) 

¢ defined, 248(1) 

¢ payment of tax by, 153(2), 155(1)(b), 156(1)(b), 156.1(1)‘‘net 
tax owing’(b), 1341) 

Balance of annuitized voluntary contributions 

¢ defined, 60.2(2) 

Bank, see also Financial institution 

* account in foreign country, disclosure to CCRA, 233.3 

* cannot make Canadian securities election, 39(5)(b) 

* computation of income, 26 

¢ deductions, 26(2) 

¢ defined, Interpretation Act s. 35(1) 

* exempt from Part IV tax, 186.1(b) 

* foreign, see Authorized foreign bank; Foreign bank 

¢ interference with remittance of tax, 227(5.2)—(5.4) (draft) 

¢ liabilities of, determination for debt forgiveness reserve, 
61.3(1)(b)C(ii)(B) 

¢ mark-to-market rules, 142.2—142.6 

* “Minister’s rules” defined, 26(4) 

* receipt of tax payments by, 229 [repealed] 

* recoveries, 26(3)(b) 


* remittance of source withholdings by large employers, 153(1), 
Reg. 110 


* reserves 

** continuation of, on amalgamation, 87(2)(g.1) 

** prescribed reserve amount, Reg. 8000(a), (a.1) 

* specified debt obligation that was inventory before February 
1994, 142.6(4)(a)(ii) 

¢ surtax on, 190.1(1.2) 

* taxable income earned in a province, Reg. 404 

* write-offs, 26(3)(a) 

Bank for International Settlements 

* no withholding tax on interest payable to, Reg. 806.1 


Banker’s acceptances 

* included in capital for large corporations tax, 181.2(3)(d) 

° quale d investments for deferred income plans, Reg. 
900(1)(.2) 

Bankruptcy 

° Act, see Bankruptcy and Insolvency Act 

* “bankrupt” defined, 248(1) 

* business income, effect on, 34.1(8)(b), 34.2(6)(b)(ii), 

34.2(6)(c)(ii) 

corporation 

¢ dividends paid to, effect on dividend refund, 129(1.1) 

°° exempt from large corporations tax, 181.1(3)(b) 

ee general rules, 128(1) 

¢ debt forgiveness rules inapplicable, 80(1)“forgiven amount’B(i) 

* effect on Crown’s priority for taxes withheld, 227(5) 

* “estate of the bankrupt” defined, 248(1) 

e individual 

e¢ Child Tax Benefit, 122.61(3.1) 

ee credits allowed, 118.95 

GST credit, 122.5(7) 

general rules, 128(2) 

minimum tax not applicable, 127.55 

tuition and education credit carryforward, 128(2)(f)(iv), 

128(2)(g)(i1) 

¢ legislation, see Bankruptcy and Insolvency Act 

° receiver 

ee return to be filed by, 150(3) 

* ee minimum tax carryover not applicable, 120.2(4) 

ee withholding tax, 227(5), (5.1) 

¢ shares of corporation in, 50(1) 

* trustee in, see also Legal representative 

ee clearance certificate, 159(2) 


ee deemed to be legal representative, 248(1)“legal 
representative” 


*¢ obligations of, 159 

ee return required by, 150(3) 

¢¢ withholding tax, liability for, 227(5), (5.1)(f) 
Bankruptcy and Insolvency Act 

¢ charge registered under, 223(11.1) 

¢ priority of garnishment order over, 224(1.2) 
Bare trust, 104(1), see also Agent 

¢ non-resident, transfer to, 248(25.1) 

¢ transfer to or from, not a disposition, 248(1)“‘disposition’’(e)(i) 
Barrister and solicitor, see Lawyer 

Base level deduction 

¢ real property corporations, 18(2.2)—(2.5) 
Baseball players, see Athlete 

Base taxation year (for OAS clawback) 

¢ defined, 180.2(1) 

Basic activity of daily living 

e defined, 118.4(1)(c), (d) 

¢ markedly restricted, disability credit, 118.3(1) 
Basic education, see Adult basic education 
Basic herd 

* meaning of, 29(3) 
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Basic herd (cont’d) 

e reduction in, 29(2) 

election re, 29(1) 

Basic oxygen furnace gas 

« defined, Reg. 1104(13) 

Basic personal amount surplus adjustment 

e defined, 118(9) 

° increased tax credits for individuals, 118(3.1)—(3.3) 

Bathtub 

* mechanical aid for getting into and out of, medical expense, 
Reg. 5700(g) 

Beament case overruled, 250(1)(b) 

Bearer bond etc. 

* coupon encashment requiring ownership certificate, 234 

¢ withholding tax on payments to non-resident, 215(2) 

Becoming a financial institution, 142.6(1)(a), (b) 

Becoming non-resident, see Ceasing to be resident in Canada 


Becoming resident in Canada, 128.1(1) 
corporation 
deemed dividends, 128.1(1)(c.1),(c.2) 
effect on non-resident shareholder’s cost, 52(8) 
foreign affiliate of Canadian resident, 128.1(1)(d) 
paid-up capital, effect on, 128.1(2), (3) 
deemed acquisition of property, 128.1(1)(c) 
deemed disposition of property, 128.1(1)(b) 
immigration trust, five-year non-taxability, see Immigration 
trust 
negative cumulative eligible capital balance, 14(8)(b) 
partner 
* cost base of properties owned by partnership, 96(8) 
taxation year-end and new taxation year, 128.1(1)(a) 
Bed 
¢ hospital, medical expense, Reg. 5700(h) 
* reservation fee, for foster person, exempt, 81(1)(h) 
¢ rocking, medical expense, 118.2(2)(i) 
Bees 
° keeping, constitutes farming, 248(1)“farming” 
Belgium, see also Foreign government 
¢ stock exchange recognized, Reg. 3201(b) 
° universities, gifts to, Reg. Sch. VIII s. 5 
“Beneficially interested” in a trust 
* meaning of, 248(25) 
Beneficiary 
amounts deemed not paid to, 104(13.1), (13.2) 
amounts deemed payable to, 104(24), (29) 
arm’s length from personal trust, deemed not to be, 251(1) 
capital cost allowance, deduction for, 104(16) [repealed] 
death of 
separate return on, 104(23)(d) 
deemed income of, 104(27), (28) 
deferred profit sharing plan, under, 147(17) 
¢ when plan was employees’ profit sharing plan, 147(11) 
defined, 94(1), 94.1(1), 104(5.5), 108(1), 248(13), 251.1(3), 
Reg. 223(5), 8500(1) 
disposing of property previously held by trust 
¢ reduction of loss, 107(6) 
emigration of, 128.1(10)“excluded right or interest’(j), (k) 
employees profit sharing plan, under, 144(6)-(8) 
¢ former, refund to, 144(9) 
foreign tax credit, 104(22)—(22.4) 
immigration of, 128.1(10)“excluded right or interest’”(j), (k) 
income of, 108(5) 
income payable to, 104(13) 
non-resident 
e deduction from income of trust, for dividend from non- 
resident-owned investment corporation, 104(10), (11) 
distribution of property to, 107(5) 


instalment obligation not increased, 107(5.1) 
security to postpone payment of tax, 220(4.6)-(4.63) 
¢ dividends received on behalf of, 82(1)(a)(i.1) [to be 
repealed], 82(1)(e) [proposed] 
* estate income paid to, withholding tax, 212(1)(c) 
¢ limitation on deduction in computing income of trust, 
104(7) 

* trust income paid to, withholding tax, 212(1)(c) 
non-resident trust, of 
¢ rights and obligations, 94(2) [to be repealed] 

non-taxable dividends, designation re, 104(20) 

preferred 
¢ defined, 108(1) 
¢ election re accumulating income, 104(14) 

qualifying environmental trust, credit for, 127.41 

registered education savings plan, under, 146.1(1)“beneficiary” 
rights or things transferred to, 70(3) 

share of pension etc. benefits received by testamentary trust, 
104(27)-(28) 

superannuation or pension benefit, share of, 104(27) 

taxable capital gain, designation by trust, 104(21)-(21.7) 
taxable dividends received by trust, designation re, 104(19) 
trust, of 
¢ defined, 104(5.5), 108(1)“beneficiary” 
° ae property acquired with government assistance, 
* inducement payments or reimbursement received by, 12(2.1) 


Benefit 


e 
e 
° 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
® 
e 
e 
e 
e 
e 
° 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
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amount, see Benefit amount 
automobile available to shareholder, 15(5), (7) 
automobile operation, re, 6(1)(a)(iii), 6(2.2) 
conferred on person 
* amount included in income, 56(2), 246(1) 
* by charity, see Undue benefit 
conferred on shareholder, 15(1), (7), (9) 
¢ loan forgiven, 15(1.2) 
death, see Death benefit 
deferred profit sharing plan, under, 147(10)-(10.2) 
e defined, 248(1) 
defined 
e Home Buyers’ Plan, 146.01(1) 
* investment income tax on life insurers, Reg. 1900(1) 
* Lifelong Learning Plan, 146.02(1) 
* policy reserves in insurance business, Reg. 1408(1) 
* registered retirement savings plan, 146(1)“benefit” 
employee benefit plan, 6(1)(g) 
employment, related to, 6(1)(a) 
automobile, 6(1)(e), (k), 6(2) 
exclusions from income, 6(1)(a)(i)—(v) 
GST included in benefit, 6(7) 
group term life insurance, 6(1)(a)(i), 6(4), Reg. 2700-2704 
housing loss, 6(19)-(22) 
housing subsidy, 6(23) 
loan to employee, 6(9) 
loss in value of home on relocation, 6(19)—(22) 
stock options, 7 
employment insurance, 6(1)(f) 
forgiveness of debt 
* owing by employee, 6(15), (15.1) 
* owing by shareholder, 15(1.2), (1.21) 
government assistance program, prescribed 
* overpayment repaid, deductible, 60(n)(i1.1) 
¢ taxable, 56(1)(a)(vi), Reg. 5502 
group term life insurance premium, portion taxable, 6(4) 
indirect, 56(2) 
information returns, Reg. 200 
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Benefit (cont'd) 
¢ loan to personal services business 


¢¢ included in income, 12(1)(w) 
¢ loan to shareholder, 80.4(2) 
* deemed shareholder benefit, 15(9) 
¢ northern and isolated areas 
Oo nsraiiity INO), 7/ 


* prescribed northern zone and intermediate zone, Reg. 7303.1 


* paid to non-resident, 212(1)(j) 

¢ prescribed 

** group term life insurance, Reg. 2700-2704 

*¢ tax shelter definition, Reg. 231(6.1) 

* provision, see Benefit provision 

* registered national arts service organization, from, 56(1)(aa) 

* registered retirement savings plan, under, 146(8)-(8.91) 

e¢ defined, 146(1)“benefit”’ 

* retirement savings, 146.3(5) 

shareholders’, taxable, 15(1), (7), (9) 

stock dividend paid, 15(1.1) 

superannuation or pension, 56(1)(a) 

¢ defined, 248(1) 

trust, estate, contract, etc., from, 12(1)(m), 105(1) 

* unemployment insurance 

ee repayment of, 110(1)(i) 

Benefit on death 

¢ defined, Reg. 310 

Benefit provision 

¢ defined, Reg. 8500(1) 

Benevolent or fraternal benefit society, see also Non-profit 

organization 

* exemption, 149(1)(k) 

¢¢ limitation, 149(3), (4) 

Bequest, see also Death of taxpayer 

* debt forgiveness rules do not apply, 80(2)(a) 

* to charity, 149.1(1)“enduring property”(a) 

Betting losses, Canada—U.S. Tax Convention Canada-U.S. Tax 

Treaty: Art. XXIL3 

Beverages 

* expenses for, see Entertainment expenses (and meals) 

Bilateral convention, see Tax treaty 

Bill, post-dated, sale of, 20(1)(e), 248(1)“borrowed money” 

Bio-oil 

¢ defined, Reg. 1104(13) 

Bison, 80.3(1)“breeding animals” 

Bituminous sands 

* constitutes tar sands, 248(1)‘‘tar sands” 

¢ defined, 248(1) 

* determination of viscosity and density, Reg. 1107 

¢ well for, is not oil or gas well, 248(1)“oil or gas well” 

Bituminous sands, included in definition of ‘‘mineral’’, 248(1) 

Bituminous sands equipment 

¢ defined, Reg. 1206(1) 

* proceeds of disposition, 59(3.3)(c) 

Black liquor, see Spent pulping liquor 

Blast furnace gas 

¢ defined, Reg. 1104(13) 

Blended payment, interest and principal, 16(1) 

* paid to non-resident, 214(2) 

Blind person, see also Mental or physical impairment 

* Braille note-taker 

¢* disability supports deduction, 64(a)AGiI)O 

* computer-operating aids 

*¢ disability supports deduction, 64(a)A(i)(C) 

** medical expense, Reg. 5700(0) 

¢ deaf-blind intervening services, 118.2(2) [2005 Budget 
proposal] 


+ * disability supports deduction, 64(a)A(ii)(M) 

** medical expense credit, 118.2(2)(1.44) 

* devices to assist, business expense, 20(1)(rr) 

* guide dog, expenses, 118.2(2)(1) 

* parking paid by employer, not taxable benefit, 6(16) 

* print-reading aids 

*¢ disability supports deduction, 64(a)A(ii)(D), (Q) 

°« medical expense, Reg. 5700(1) 

* reading services, 118.2(2) [2005 Budget proposal] 

* transportation paid by employer, not taxable benefit, 6(16) 

Bliss symbol board 

* disability supports deduction, 64(a)A(ii)(N) 

Block of shares 

* defined, Reg. 4803(1) 

Block of units 

° defined, Reg. 4803(1) 

Blocked currency 

e FAPI reserve, 91(2) 

* income in, postponement of tax, 161(6) 

Blood relationship 

¢ defined, 251(6) 

Blood sugar 

* measuring device for diabetics, medical expense, Reg. 5700(s) 

Board and lodging 

¢ railway employees, 8(1)(e) 

¢ special work site, 6(6) 

* transport employees, 8(1)(g) 

¢ value of, includable in income, 6(1)(a) 

Board of education 

¢ allowance from, exempt, 81(3) 

Board of trade 

* exemption, 149(1)(e), 149(2) 

* information return, whether required, 149(12) 

Boilermaker 

° apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Bond, see also Debt obligation; Investment contract; Obligation; 

Specified debt obligation 

* accrued interest 

ee information return, Reg. 211 

*¢ treatment of, 20(14) 

¢ bearer, see Bearer bond etc. 

e Canadian Government, 212(1)(b)(ii) 

° certain 

ee interest on, excluded from income, 81(1)(m) 

¢ conversion of, 51.1; ITAR 26(25) 

* convertible, exchanged for share, 51 

* cost base, additions to, 53(1)(g) 

* coupon identification, 240(2) 

¢ credit-related gains and losses, 142.4(7)B 

¢ discount 

ee deduction for, 20(1)(f) 

¢¢ limitation on deductibility of payments on, 18(1)(f) 

ee when deemed to be interest, 16(3) 

* expropriation assets for sale of foreign property, 80.1 

¢ foreign corporation, eligible for RRSP investment, Reg. 
4900(1)(p) 

* foreign government, eligible for RRSP investment, Reg. 
4900(1)(0) 

* identical properties 

e+ disposition of, 47(2) 

** meaning, 248(12) 

* income 

¢ defined, 248(1) 

¢ foreign affiliate, issued by, 95(5) 

* interest on, deemed dividend, 15(3) 

** non-resident corporation, 15(4) 
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Bond (cont'd) 

¢ issued at discount, yield treated as interest, 16(3) 

¢ predecessor corporation, of, 87(6), (7) 

¢ provincial, taxable at reduced rate, 212(6)—(8) 

¢ purchase of on open market, by issuer, 39(3) 

e sale of, 20(21) 

° small business, see Small business bond 

e small business development, see Small business development 


bond 


stripped, cost of coupon excluded from income when sold, 
Wot) 
transferred, interest on, 20(14) 


Bone marrow transplant 


expenses of, tax credit for, 118.2(2)(1.1) 


Bonus, see also Signing bonus 


cash, Canada Savings Bond, 12.1 

e information return, Reg. 220 

employment 

e unpaid, 78(4) 

¢ withholding of tax at source, 153(1)(a), Reg. 103 


Bonus interest payment 


credit union, by 
e deduction, 137(2) 
e defined, 137(6) 


Bonus payments 


oil or gas, ITAR 29(21), (22) 


Book 


capital cost allowance for, Reg. Sch. II:Cl. 12(a) 
talking textbook, medical expense, see Talking textbook 


Bookkeeping services 


penalty for misrepresentation, 163.2(9) 


Books and records, see also Documents 


destruction of, penalty, 239(1) 

inspections, 231.1 

outside Canada, 143.2(13), (14), 231.6 
political contributions, 230.1 

required to be kept, 230(1) 

e electronic records, 230(4.1), (4.2) 

¢ failure to keep, 230(3) 

¢¢ offence and penalty, 238(1) 

¢ lawyers, 230(2.1) 

¢ registered Canadian amateur athletic association, 230(2) 
¢ registered charity, 230(2) 

* retention of, 230(4)-(8), Reg. 5800 
transfer pricing, 247 

transfer pricing, for, contemporaneous, 247(4) 


Boot, see Non-share consideration (boot) 

Border residents, see Commuter to United States 
Bounced cheque, see Cheque: dishonoured 
Borrowed money, 20(2), (3) 


costs, capitalized, 21 

defined, 248(1) 

depreciable property, for, 21(3) 

¢ election to capitalize, 21(1) 
exploration/development, for, 21(4) 
extended meaning of, 20(2), (3) 

interest paid on, 20(1)(c) 

loss of source of income, 20.1(1) 

purposes used for, deemed, 20(2), 20(3), 20.1 
refinanced, 20.1(6) 

used for loan to corporation, 20(3.1) 

used to acquire partnership interest, 20.1(5) 


an invest in RRSP or RESP, no deduction for interest, 
( 


Borrowing 


allocations in proportion to 
e deduction, 137(2) 


ee defined, 137(6) 

* expense of, 20(1)(e) 

Bosnia 

¢ Canadian Forces personnel and police serving in, no tax on 
income, 110(1)(f), Reg. 7400(a) 

Bottle deposits 

¢ taxable as income, 12(1)(a)(i) 

ee deduction when repaid, 20(1)(m.2) 

Bovine animals 

¢ breeding, 80.3(1)“breeding animals’(b) 

* inventory, valuation of, 28(1.2) 

Brace (limb or spinal), as medical expense, 118.2(2)(i) 

Brady bond 


¢ excluded from mark-to-market rules, 142.2(1)“mark-to-market 


property’(e), Reg. 9002(1)(d) 
* owned by bank as specified debt obligation, 142.6(4)(a)(ii) 
¢ reserve in respect of, Reg. 8006“specified loan” 
Braille note-taker 
¢ disability supports deduction, 64(a)A(i)(O) 
Braille printer 
¢ disability supports deduction, 64(a)A(ii)(C) 
¢ medical expense credit, Reg. 5700(0) 
Branch advance 
e defined, 20.2(1) 
Branch financial statements 
¢ Canadian income of foreign bank calculated using, 
115(1)(a)(@i) 
¢ defined, 20.2(1) 
Branch interest tax, 218.2 
Branch tax, 219 


* exemption for first $500,000 of profits, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. X:6(d) 


* investment allowance, Reg. 219(1)G), 808 

* non-resident investment or pension fund, exclusion, 115.2 
° tax treaty dividend rate limitation to apply, 219.2 

Brant case overruled, 224(1.4), 227(4.3) 

Breakdown of marriage, see Divorce and separation 

Breakwater 

* capital cost allowance for, Reg. Sch. H:Cl. 3, Sch. II:Cl. 6 

Breast prosthesis 

¢ medical expense, Reg. 5700(j) 

Breeding animals/herd 

¢ defined, 80.3(1) 

Bribes 

¢ no deduction for, 67.5 

Bricklayer 

* apprenticeship job creation credit, 127(9)“investment tax 

credit” 

Bridge 

* capital cost, 13(7.5)(b), Reg. 1102(14.3) 

* capital cost allowance for, Reg. Sch. I:Cl. 1(a) 

Bridging benefits 

* employment insurance income replacement benefits, 

S6(1)()(iv) 

* pensions, defined, Reg. 8500(1) 

Britain, see United Kingdom 

British Columbia, see also Province 
labour-sponsored venture capital corporation of 

¢ prescribed, Reg. 6700(a)(vi), (x), Reg. 6700.1 
logging tax, credit for, 127(1), (2), Reg. 700 
northern, see Northern Canada 
tax rates, see introductory pages 
Vancouver, international banking centre, 33.1(3) 

British Commonwealth 

¢ defined, Interpretation Act 35(1) 
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Broadcaster 

* prescribed person for Canadian film/video tax credit, Reg. 
1106(7) 

Broadcasting 

* defined, Interpretation Act 35(1) 

* royalties paid to U.S. resident, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XII:3(d) 

Broadcasting undertaking 

¢ foreign, defined, 19.1(4) 

* limitation re advertising expenses, 19.1(1) 

Broker, see also Registered securities dealer; Securities: dealer, 

trader or agent 

* dividend received by 

*¢ withholding tax, 153(4), (5) 

* insurance, reserve for, 32(1) 

Brother 

* deemed not related on butterfly transaction, 55(5)(e) 

¢ dependent, 118(6)(b) 

* includes brother-in-law or in common-law, 252(2)(b) 

Buccini case overruled, 7(1.7) 

Budget surplus 

* personal income tax cuts, 118(3.1)-(3.3), 122.52(1) 

Building 

¢ additions/alterations 


** capital cost allowance, Reg. Sch. II:Cl. 3, Sch. II:Cl. 6(i), 
Sch. II:Cl. 6(k) 


* class of property acquired, Reg. 1102(19) 
¢  disability-related 

*¢ deductible, 20(1)(qq) 

*e¢ medical expense credit, 118.2(2)(1.2) 


eee cost allowance for, Reg. Sch. I[:Cl. 1(q), Sch. I:Cl. 3, 
Sch? IkG@l./5, Sch. T1:Gl.s6(a),, Sch, 1:Cl,..8 


construction, capitalization of soft costs, 18(3.1)—(3.7) 
deduction before available for use, 20(28), (29) 

designated area, in, capital cost allowance, Reg. Sch. II:Cl. 20 
ee capital cost allowance, Reg. Sch. II:Cl. 10(g), Sch. II:Cl. 


e e e e 


* miultiple-unit residential, Reg. 1101(5b), Reg. Sch. II:Cl. 31, 
SEM iC Sy 

** separate classes for capital cost allowance, Reg. 1101(5b) 

* proceeds of disposition allocated between land and, 13(21.1), 
70(5)(d) 

* rent paid before acquisition, deemed CCA, 13(5.2) 

* rental properties, limitation on CCA, Reg. 1100(11)—(14.2) 

* scientific research expenditures, limitations, 37(8)(d)(i), (ii), 
Reg. 2900(11) 

* scientific research expenditures on, 37(8)(d) 

° iva class, where cost over $50,000, Reg. 1101(1ac), (1ad), 


* special-purpose, defined, Reg. 2903 

* when available for use, 13(28) 

Bump 

* of asset costs, on windup of corporation, 88(1)(d) 

Burden of proof 

¢ on Minister 

¢¢ failure to report capital gain resulting in denial of 
exemption, 10.6() 

e¢ penalty, 163(3), 15.1(5) 

* on taxpayer challenging assessment, 152(7) 

Burial services, see Eligible funeral arrangement; Funeral 

services 

Bursary, see Scholarship 

Bus and truck operators 

* allocation of income among provinces 

** corporation, Reg. 409 

*¢ individual, Reg. 2604 

Bus driver 

* expenses, 8(1)(g) 


Business, see also Adventure in the nature of trade; Business or 


property income 

* adjustment time, defined, 14(5) 

* carrying on in Canada 

*¢ extended meaning of, 253 

°° losses, see Non-capital loss; Loss(es) from business or 

property, 

*¢* non-residents, 2(3) 

* cessation, see Ceasing to carry on business 

¢ defined 

* for purposes of 1995 stub period reserve, 34.2(3), (7) 

ee generally, 248(1) 

* disposition of by proprietor, 25 

* expansion, 44(1), (5) 

* expenses, see Expenses 

* farming or fishing, 28 

* income from, see also Business or property income 

e defined, 9(1) 

* eared in a province, Reg. 2603 

¢e limitations, Reg. 2606 

* home office expenses, conditions for deductibility, 18(12) 

* more than one business, Reg. 2605 

ee reserve for 1995 stub period, 34.2(4) 

e limit, see Business limit 

* losses, see Non-capital loss; Loss(es): from business or 
property 

¢ more than one 

* * income earned in a province, Reg. 2605 


° profits, 9(1), Canada-U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. VII 


proprietor’s income from, 11(1) 

small, see Small business corporation 

termination of, see Ceasing to carry on business 

transfer of, to corporation or spouse, 24(2) 

Business corporation, foreign, see Foreign business corporation 

Business-income tax (foreign) 

* deduction for, 126(2), (2.1) 

¢ defined, 126(7) 

ee for trusts, 104(22.4) 

Business investment loss 

¢ allowable, see also Allowable business investment loss 

*¢  carryforward, 111(1)(a), 111(8)‘non-capital loss” 

e« deduction for, 3(d) 

* bad debt, 50(1)(a) 

* change of control of corporation, rules, 111(8)“net capital 
loss’C(b) 

¢ deduction from, 39(9), (10) 

* meaning, 39(1)(c) 

¢ shares of bankrupt corporation, 50(1)(b), 50(1.1) 

Business limit 

¢ defined, 125(2)-(5.1), 248(1) 

¢ effect on enhanced investment tax credit, 127(10.2), 
127.1(2)“qualifying corporation” 

¢ large corporation, 125(5.1) 

¢ limits small business deduction, 125(1)(c) 

Business number, see also Social Insurance Number 

¢ defined, 248(1) 

¢ penalty for failure to provide, 162(6) 

° prose of, to provinces and other government departments, 
41(4)() 

* regulations requiring provision of, 221(1)(d.1) 

* requirement to provide, 237(1.1), (2) 

¢¢ tax shelter information return, 237.1(7) 

Business or property income, 12 

* accrued interest on debt obligation, 12(3), (4), (9) 

e a received for services to be rendered etc., 12(1)(a), 
12(2) 

¢ automobile provided to partner, 12(1)(y) 

¢ bad debts recovered, 12(1)(i), (1.1) 
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Business or property income (cont'd) 
benefits from estates, trusts, etc., 12(1)(m) 


e deductions from 

ee not allowed, 18 

*« permitted, 20(1) 

¢ dividends, 12(1)G), (k) 

¢ eligible capital amount to be included, 14(1) 
¢ employee benefit plan 

°° amounts received from, 12(1)(n.1) 

¢ employee trust, amounts received, 12(1)(n) 


employees profit sharing plan, amounts received from, 12(1)(n) 


employment tax deduction, 12(1)(q) 

energy conversion grant, 12(1)(u) 

forfeited amounts under salary deferral arrangements, 
12(1)(n.2) 

home insulation grant, 12(1)(u) 

inducement payments, 12(1)(x) 
¢ prescribed amount, Reg. 7300 
e received by beneficiary of trust, or partner, 12(2.1) 
insurance proceeds expended, 12(1)(f) 

interest, 12(1)(c) 

inventory adjustment, 12(1)(r) 

investment tax credit, 12(1)(t) 

life insurance policies, accumulating fund, 12.2 
partnership, 12(1)() 

payments based on production or use, 12(1)(g) 
personal services business 
¢ loan from employer, 12(1)(w) 

registered home ownership savings plan, 12(10.1) 
reimbursement, 12(1)(x) 
¢ prescribed amount, Reg. 7300 
¢ received by beneficiary of trust, or partner, 12(2.1) 
reinsurance commission, 12(1)(s) 

reserves 
° certain goods and services, for, 12(1)(e) 
e doubtful debts, for, 12(1)(d) 
e guarantees etc., for, 12(1)(d.1) 
¢ quadrennial survey, for, 12(1)(h) 

retirement compensation arrangement, amounts received under, 
12(1)(n.3) 

royalties, 12(1)(0) 

scientific research deduction, 12(1)(v) 

services rendered, amounts receivable for, 12(1)(b), 12(2) 
western grain stabilization payments, 12(1)(p) 
Business property, see Former business property 
Butterfly transaction, 55(3)(b) 
e back-door rule, 88(1)(c)(vi), 88(1)(c.3), 88(1)(c.8) 
¢ capital gains exemption disallowed, 110.6(7)(a) 
° definitions, 55(1) 
* exception where gain exempted by treaty, 55(3.1)(b) 
[temporary ] 

excluded from capital gains strip rules, 55(3)(b) 
¢ exception for cross-border purchase, 55(3.1) [temporary] 
¢ exception for purchase butterfly, 55(1), (3.1), (3.2) 


* no acquisition of control on spin-off distribution, 
256(7)(a)(i)(E) 


Cc 
CCA, see Capital cost allowance 
CCDE, see Cumulative Canadian development expense 


CCOGPE, see Cumulative Canadian oil and gas property 
expense 


CCPC, see Canadian-controlled private corporation 


CCPC rate reduction percentage 
e defined, 123.4(1) 


CCRA, see Canada Customs and Revenue Agency 
CCTB, see Child Tax Benefit 
CD, see Audio tapes or CDs 


CDA, see Capital dividend account 

CDE, see Canadian development expense 

CEC, see Cumulative eligible capital 

CEDC, see Community Economic Development Corporation 

(Nova Scotia) 

CEDOE, see Canadian exploration and development overhead 

expense 

CEE, see Canadian exploration expense 

CESG, see Canada Education Savings Grant 

CFA, see Cash flow adjustment 

CIF, see Canadian investment fund 

CRA (Canada Revenue Agency), see Canada Customs and 

Revenue Agency 

CRCE, see Canadian renewable and conservation expense 

CIDA, see Canadian International Development Agency 

CNIL, see Cumulative net investment loss 

COGPE, see Canadian oil and gas property expense 

COIN, see Canadian option interest note 

CPI (Consumer Price Index) adjustment, see Indexing (for 

inflation) 

CPP, see Canada Pension Plan/Quebec Pension Plan 

CRTC, see Canadian Radio-television and Telecommunications 

Commission 

CSOH, see Pre-1972 capital surplus on hand 

CSTSP, see Computer software tax shelter property 

Cabinetmaker 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Cable 

¢ fibre optic, capital cost allowance, Reg. Sch. I:Cl. 42 

e included in definition of “telecommunication”, /nterpretation 
Act 35(1) 

° systems interface equipment, Reg. Sch. I:Cl. 10(v) 

Caisse populaire, see Credit union 

Calcium chloride 

e extraction of, 248(1)“mineral resource’’(d)(i1) 

e included in definition of “mineral”, 248(1) 

Calculation period 

¢ defined, 20.2(1) 

Calendar year 

¢ defined, Interpretation Act 37(1)(a) 

* taxation year described by reference to, 249(1.1) 

Camp, expenses of 

¢ deductible as child care expenses, 63(3)“child care expense” 

¢ not deductible, 18(1)()@) 

Canada 


e defined, 255, Income Tax Conventions Interpretation Act 5, 
Interpretation Act 35(1), Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. III: 1(a) 


°° application to continental shelf, Interpretation Act s. 8(2.2) 


*¢ application to exclusive economic zone, 37(1.3), 
Interpretation Act s. 8(2.1) 


* government of, see Government 

¢ incorporated in, defined, 248(1)“corporation 
incorporated in Canada” 

e resident of, see Resident of Canada 

Canada Child Tax Benefit, see Child Tax Benefit 

Canada Customs and Revenue Agency 

e account numbers, see Business number 

e audit, see Audit 

¢ collection action, see Collection of tax 

* created, Canada Customs and Revenue Agency Act 4(1) 
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corporation 


delegation of powers to officials of, 220(2.01) 
employees of, 220(2), (2.01) 
fairness package, see “Fairness package” (1991) 
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Canada Customs and Revenue Agency (cont’d) 
* official of, interference with, 231.5(2) 


operations of, 220(1) 

procedures not followed, assessment still valid, 166 

refund payable by, see Refund 

staff, discipline of, communication of information for, 

241(4)(h), 241(4.1) 

* tax withheld, held in trust for, 227(4)-(4.2) 

* transfers between tax accounts, 221.2 

Canada Deposit Insurance Corporation, see also Deposit 

insurance corporation 

¢ bonds, etc. issued by 

** interest deemed not from Government of Canada, 212(15) 

¢ subject to tax, 27(2), Reg. 7100 

Canada Education Savings Act 

¢ disclosure of information for purposes of administration of, 
241(4)(d)(vii.1) 

* grant under, see Canada Education Savings Grant 

* revocation of RESP for failure to comply with, 146.1(12.1) 

Canada Education Savings Grant 

¢ not a contribution to RESP, 146.1(1)‘contribution” 

* repayment of, deduction, 60(x) 

Canada Employment and Immigration Commission 

* costs of appealing decision of, deductible, 60(0) 

Canada Employment Credit, 118.01 [Proposed Amendment] 

Canada Employment Insurance Commission 

* employment insurance benefits, see Employment insurance 

¢ financial assistance from, taxable, 56(1)(r) 

Canada Gazette 

¢ regulations to be published in, 221(2) 

Canada Grain Act, 76(5) 

* cash purchase ticket under, 76(4) 

Canada Mortgage and Housing Corporation 

¢ subject to tax, 27(2), Reg. 7100 

Canada—Newfoundland Atlantic Accord Act 

* communication of information for purposes of, 241(4)(d)(vi) 

Canada-Nova Scotia Offshore Petroleum Resources Accord 

* communication of information for purposes of, 241(4)(d)(vi) 

Canada Oil Substitution Program, see Energy: conversion grant 

Canada Pension Plan Investment Board 

* prescribed to own shares of pension investment corporations, 
Reg. 4802(1)(c.1) 

Canada Pension Plan/Quebec Pension Plan 

* amount payable by taxpayer under, collection of, 223(1)(c) 

* assignment of pension under, 56(2) 

ee excluded from attribution rules, 74.1(1) 

¢ benefits taxable 

¢* election to pay tax attributable to earlier years, 56(8), 120.3 

** non-resident, 212(1)(h)(i1) [repealed], 217 


e e e e 


e resident of Canada, 56(1)(a)(i)(B) 
constitutes earned income for RRSP, 146(1)“earned 
income’(b.1) 
* contributions 
* by employee, as employer, deduction for, 8(1)(i.1) 
* credit for, 118.7 
* self-employed earnings 
ee credit for half, 118.7 
*e¢ deduction for half, 60(e) 
costs of appealing decision under 
¢ deductible, 60(o) 
* recovery of, income, 56(1)(1)(iii) 
death benefit, taxable, 56(1)(a)(i)(F), 56(1)(a.1) 
* disability pension 
* + election to pay tax attributable to earlier years, 56(8), 120.3 
*¢ included in earned income 
for RRSP purposes, 146(1)“earned income’(b.1) 
for child care expenses, 63(3)earned income”(d) 


* disclosure of confidential information for purposes of, 
241(3)(b), 241(4)(a), 241(4)(e)Gii) 

* emigration of taxpayer, no deemed disposition, 
128.1(10)“excluded right or interest’(g)(i) 

* employer’s source deductions, failure to remit, 227(9.1) 

* excluded from pension credit, 118(8)(b) 

* non-resident withholding tax, 212(1)(h) 


¢ U.S. residents, Canada—U.S. Tax Convention Canada-U.S. 
Tax Treaty:Art. XVII:5 


* repayment of overpayment under, deduction for, 60(n) 

¢ retirement pension under 

** assignment of, not subject to attribution, 74.1(1) 

* transfer of rights to pension under, 56(4) 

Canada Revenue Agency, see Canada Customs and Revenue 

Agency 

Canada Savings Bond 

e cash bonus on, 12.1 

ee information return, Reg. 220 

Canada security (of life insurer) 

* change in use, 138(11.3)(c), (d) [repealed] 

¢ defined, 138(12) [repealed] 

¢ loss on disposition of, deductible, 138(3)(b) [repealed] 

* premium on acquisition of, deductible, 138(3)(d) [repealed] 

Canada Shipping Act, see also Vessel 

* quadrennial survey under, reserve for, 20(1)(0), Reg. 3600 

e vessel, defined under, 13(21) 

Canada Student Financial Assistance Act 

e interest paid under, credit for, 118.62 

Canada Student Loans Act 

¢ interest paid under, credit for, 118.62 

Canada-U.K. Tax Convention, see Table of Contents 

Canada-US. auto pact 

* payments received, income, 56(1)(a)(v) 

Canada-U.S. Tax Convention 

¢ prescribed provision for elections, Reg. 7400(1) 

° text, see Table of Contents 

Canadian 

¢ defined, for Canadian film credit certificate, Reg. 
1106(1)“Canadian”’ 

Canadian affiliate 

¢ of foreign bank, defined, 142.7(1) 

Canadian Airlines International. Limited 

* rescue package, see Fuel tax rebate 

Canadian amateur athletic association, see also Registered 

Canadian amateur athletic association 

¢ refusal to register 

ee appeal from, 172(3)(a), 180 

* registration 

ee¢ refusal by Minister 

deemed, 172(4)(a) 

Canadian art, see also Cultural property 

¢ whether CCA allowed, Reg. 1102(1)(e) 

Canadian assets (of financial institution) 

¢ defined, 181(2), 190(1.1), Reg. 8600, 8603 

Canadian banking business 

¢ defined, 248(1) 

Canadian Broadcasting Corporation 

¢ subject to tax, 27(2), Reg. 7100 

Canadian benefits 

e defined, 217(1) 

Canadian business property 

¢ defined, Reg. 2400(1) 

Canadian citizen 


¢ CCRA cannot collect U.S. tax from, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XX VI A:8(a) 


¢ meaning of, 19(5.1) 
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Canadian citizen (cont’d) 

¢ ownership of Canadian newspaper for advertising expenses, 
19(5)“Canadian newspaper”(a) 

Canadian Commercial Corporation 

* contract payment from, investment tax credit, Reg. 4606 

Canadian-controlled private corporation 

* corporation becoming 

e« deemed year-end, 249(4.1) 

*e general rate income pool addition, 89(4) 

* corporation ceasing to be 

e¢ deemed year-end, 249(4.1) 

¢e low rate income pool addition, 89(8) 

¢ defined, 125(7), 248(1) 

e dividend refund, 129(1), (3)(a) 

e due date for balance of tax, 157(1)(b)(i)(B) 

¢ employee stock options in, 7(1.1) 

° existing since before 1972, ITAR 50 

¢ gain on shares of, capital gains exemption, 110.6(2.1) 

* investment tax credit 

ee additional credit, 127(10.1) 

ee refund of credit, 127.1 

¢ loss on share or debt of, 39(1)(c) 

* reassessment deadline 3 years, 152(3.1) 

e small business deduction, 125(1) 

¢ small business development bond issued by, 15.1 

Canadian corporation 

* corporation ceasing to be, tax on, 219.1 

e defined, 89(1)“Canadian corporation” 

* taxable, defined, 89(1)“taxable Canadian corporation” 

¢ winding-up of, 88(1) 

ee rules, 88(2) 

Canadian Cultural Property Export Review Board, see also 

Cultural property 

* communication of information to, 241(4)(d)(xi1) 


¢ determination of cultural property, 39(1)(a)q.1), 110.1(1)(c), 
118.1(1)“total cultural gifts” 


¢ determination of value of cultural property, 118.1(10), (11) 


ee¢ appeal of determination, Cultural Property Export and 
Import Act 33.1 


ee determination applies for 2 years, 118.1(10.1) 

Canadian development expense, see also Resource expenses 
* borrowed money 

*¢ capitalization of interest, 21(2), (4) 

eee reassessment, 21(5) 

* conversion to Canadian exploration expense on renunciation, 
66(12.601), (12.602) 

cumulative 

¢ adjusted, defined, 66(14.3) 

* amount to be included in income, 66.2(1) 
¢ deduction for, 66.2(2) 

ee¢ short taxation year, 66(13.1) 

ee where designation not made, tax on, 196 
¢ deemed, 66.2(8) 

e defined, 66.2(5) 

¢ designation re, 66(14.2) 

e* late, 66(14.4), (14.5) 

e partner’s share, 66.2(6), (7) 

e successored, deduction for, 66.7(4) 
defined, 66.2(5) 

designation re 

* late, 66(14.4), (14.5) 

* where not made, 66.5(1) 

flow-through of, to shareholder, 66(12.62) 
minimum tax, 127.52(1)(e), (e.1) 

partnership, of 


* election to exclude, 66.2(5)“Canadian development 
expense’ ’(f) 


* prescribed, Reg. 1218 


¢ reclassified as Canadian exploration expense, 66.7(9) 
** expenses for preceding years, 66.1(9) 
e* “restricted expense” defined, 66.1(6) 
** successor corporation, 66.7(9) 
* renunciation of, 66(12.601), (12.62) 
° adjustment, statement to be filed re, 66(12.73) 
** conversion to Canadian exploration expense, 66(12.601), 
(12.602) 
effect of, 66(12.63) 
excessive, penalty for, 163(2.2) 
form to be filed by corporation, 66(12.7) 
late filing, 66(12.74), (12.75) 

partnership, return to be filed, 66(12.69) 
¢ late filing, 66(12.74), (12.75) 
restriction on, 66(12.67), (12.71) 

successor corporation, rules, 66.7(4) 
* application, 66.6(1) 
Canadian equity property 
¢ defined, Reg. 2400(1) 
Canadian exploration and development expenses, see also 
Exploration and development expenses 
* borrowed money 
ee interest capitalized, 21(2), (4) 
eee reassessment, 21(5) 
* computation of, 66(12) 
¢ deduction for, 66(1)—(3) 
¢ defined, 66(15) 
° limitations of, 66(12.1) 
* principal-business corporation, 66(1) 


successor corporation, rules, 66.7(1) 

* application, 66.6(1) 

taxpayers other than principal-business corporations, 66(3) 

unitized oil or gas field, 66(12.2), (12.3) 
Canadian exploration and development overhead expense, 
Reg. 1206(1) 
Canadian exploration expense, see also Exploration and 
development expenses; Resource expenses 
¢ borrowed money 
** capitalization of interest, 21(2), (4) 
eee reassessment, 21(5) 
¢ certificate re oil/gas well ceasing to be valid, 66.1(10) 
* cumulative 
° amount included in, income, 66.1(1) 
° deduction for, 66.1(3) 
° deduction from income, 66.1(2), (3) 
° defined, 66.1(6) 
° other than principal-business corporation 
° deduction from income, 66.1(3) 
° partner’s share, 66.1(7) 
° principal-business corporation 
° deduction from income, 66.1(2) 
° trust of, reduced by investment tax credit, 127(12.3) 
¢ defined, 66.1(6) 
* designation re, 66(14.1) 


¢ deduction, where not made, 66.5(1) 

ee tax on, 196 

¢ late, 66(14.4), (14.5) 
flow-through of, to shareholder, 66(12.6) 

* expenses in first 60 days of year, 66(12.66) 
minimum tax, 127.52(1)(e), (e.1) 
prescribed, Reg. 1217 
qualified 

* prescribed expenditures for, Reg. 4608 
reclassification of Canadian development expense as, 66.7(9) 

* “restricted expense” defined, 66.1(6) 

* “specified purpose” defined, 66.1(6) 
renunciation of, 66(12.6) 

* adjustment, statement to be filed, 66(12.73) 
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anadian exploration expense (cont’d) 

* effect of, 66(12.61) 

* excessive, penalty for, 163(2.2) 

* form to be filed by corporation, 66(12.7) 

*° late filing, 66(12.74), (12.75) 

* non-arm’s length partnership, 66(17) 

* partnership, return to be filed, 66(12.69) 

ee late filing, 66(12.74), (12.75) 

* restriction on, 66(12.67), (12.71) 

successor corporation, rules, 66.7(3) 

¢ application, 66.6(1) 

Canadian field processing 

¢ defined, 248(1) 

* excluded from manufacturing and processing 

ee for Class 29 CCA, Reg. 1104(9)(k) 

¢ ineligible for M&P credit, 125.1(3)“‘manufacturing and 
processsing’’(k) 

* property for use in, investment tax credit, 127(9)“qualified 
property”(c)(ix) 

° prepeny used for, capital cost allowance, Reg. Sch. II:Cl. 

9(a)(i1), Sch. II:Cl. 41(c), (d) 

* sulphur processing, 12(1)(0)(v)(B) [to be repealed] 
12(1)(0)Gi)(B)(D) [draft], 18(1)@n)(v)(B) [to be repealed], 
18(1)(m)(Gi)(B)CUD [draft] 

Canadian film or video production 

* capital cost allowance offsetting income from, Reg. 1100(1)(m) 

¢ defined, 125.4(1), Reg. 1106(4) 

* separate CCA class, Reg. 1101(5k.1), Reg. Sch. II:Cl. 10(x) 

Canadian film or video production certificate 

¢ defined, 125.4(1) 

¢ disclosure of information to public, 241(9) 

* revocation of, 125.4(6) 

* tax credit where issued, 125.4(3) 

Canadian film or video tax credit, 125.4, see also Canadian 

film or video production; Film or video production services credit 

* amalgamation of corporations, 87(2)(j.94) 

¢ prescribed person, Reg. 1106(7) 

¢ refund of credit before assessment, 164(1)(a)(ii) 

¢ tax shelter investment excluded, 125.4(4) 


Canadian Forces and veterans 

allowances not income, 6(1)(b)(ii), (ii) 

clothing allowance exempt, 81(1)(d.1) 

death benefit exempt, 81(1)(d.1) 

detention benefit exempt, 81(1)(d.1) 

disability award exempt, 81(1)(d.1) 

earnings loss benefit taxable, 6(1)(f.1) 

high-risk missions, income exemption, 110(1)(f)(v) 

* no source withholding, Reg. 102(6) 

income support benefit exempt, 81(1)(d.1) 

members deemed resident in Canada, 250(1)(b), 250(2) 

permanent impairment allowance taxable, 6(1)(f.1) 

supplementary retirement benefit taxable, 6(1)(f.1) 

* travelling and separation allowances, not income, 6(1)(b)(ii) 

Canadian Forces Members and Veterans Re-establishment and 

Compensation Act 

* certain payments exempt, 81(1)(d.1) 

* certain payments taxable, 6(1)(f.1) 

¢ disclosure of taxpayer information for administration of, 
241(4)(d)(viil) 

Canadian government film agency 

* defined, Reg. 1106(1) 

¢ disclosure of tax information to, 241(4)(d)(xv) 

* prescribed person for Canadian film/video tax credit, Reg. 
1106(10)(d) 

Canadian Heritage, Department of, see also Minister of 

Canadian Heritage 

* allocation of points to determine if film or video production is 
Canadian, Reg. 1106(5) 

¢ disclosure of information re cultural property to, 241(4)(d)(xii) 


Cc 


e e e e e e e e e e e e 


Canadian Home Insulation Program, see Home insulation grant 

Canadian International Development Agency 

* prescribed international development assistance program 

*¢ defined, Reg. 3400 

ee sueee under, no overseas employment tax credit, 
122.3(1)(a) 

* * person working on deemed resident in Canada, 250(1)(d) 

Canadian investment fund 

¢ defined, Reg. 2400(1) 

Canadian investment income 

¢ defined, 129(4) [repealed] 

Canadian investment property 

¢ defined, Reg. 2400(1) 

Canadian investor 

¢ defined, 115.2(1) 

Canadian labour expenditure 

* defined, for film/video production services credit, 125.5(1) 

¢ qualified, see Qualified Canadian labour expenditure 

Canadian life investment income, defined, 211.1(3) 

Canadian manufacturing and processing profits 

* calculation of, Reg. Part LII 

¢ defined, 125.1(3) 

Canadian National Railway, see also Railway 

Canadian newspaper 

¢ defined, 19(5) 

Canadian oil and gas exploration expense, Reg. 1206(1) 

Canadian oil and gas property expense, see also Exploration 

and development expenses; Resource expenses 

e borrowed money 

ee interest capitalized, 21(2), (4) 

reassessment, 21(5) 

¢ cumulative 

e deduction for, 66.4(2) 

e defined, 66.4(5) 

* recovery of costs, 66.4(1) 


e short taxation year, 66(13.1) 
successored, deduction for, 66.7(5) 
defined, 66.4(5) 
disposition, defined, 66.4(5)‘‘disposition” and ‘‘proceeds of 
disposition” 
flow-through of, to shareholder, 66(12.64) 
minimum tax, 127.52(1)(e), (e.1) 
partnership, of 
¢ election to exclude, 66.4(5)“Canadian oil and gas property 
expense’’(b) 
°° partner’s share, 66.4(6), (7) 
¢ proceeds of disposition, defined, 66.4(5)“disposition” and 
“proceeds of disposition” 
renunciation of, 66(12.64) 
adjustment, statement to be filed re, 66(12.73) 
effect of, 66(12.65) 
excessive, penalty for, 163(2.2) 
form to be filed by corporation, 66(12.7) 
¢ late filing, 66(12.74), (12.75) 
partnership, return to be filed, 66(12.69) 
late filing, 66(12.74), (12.75) 
restriction on, 66(12.67), (12.71) 
successor corporation, rules, 66.7(5) 
* application, 66.6(2) 
unitized oil or gas field, 66(12.5) 
Canadian option interest note 
* prepaid interest not deductible, 18(9.2)-(9.8) 
Canadian outstanding premiums 
¢ defined, Reg. 2400(1) 
Canadian ownership, corporation having degree of 
° na Class 8 property, capital cost allowance, Reg. Sch. 
Cl, 4 
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Canadian Pacific Ltd. case overruled, 20.3 
Canadian partnership 

¢ defined, 102(1), 248(1) 

¢ eligible, defined, 80(1) 

Canadian premiums 

¢ defined, Reg. 8600 

Canadian property, see also Foreign property 


¢ mutual fund investment, see Canadian property mutual fund 
investment 


¢ of non-resident-owned investment corporation, defined, 
133(8)“Canadian property” 
* taxable, see Taxable Canadian property 
Canadian property mutual fund investment 
¢ defined, 218.3(1) 
Canadian property mutual fund loss 
e defined, 218.3(1) 
Canadian Radio-television and Telecommunications 
Commission 
¢ disclosure of information to, 241(4)(d)(xvi) 
Canadian renewable and conservation expense 
¢ capital cost allowance disallowed, Reg. 1102(1)(a.1) 
* defined, 66.1(6), Reg. 1219 
¢ included in CEE, 66.1(6)“Canadian exploration expense’’(g.1) 
Canadian reserve liabilities 
¢ of financial institution, defined, 181(2), 190(1), Reg. 8602 
¢ of insurer, Reg. 2400(1) 
ee Large Corporations Tax, Reg. 8600 
Canadian resource expenses 
e reduction of, on change of control, 66.7(12) 
Canadian resource profits 
¢ defined, Reg. 5202 
Canadian resource property 
* acquisition from exempt person, 66.6 
¢ amalgamation — partnership property, 66.7(10)G), 66.7(10.1) 
¢ amount designated re 
ee “outlay” or “expense” 66(15)‘outlay” or “expense” 
* constitutes taxable Canadian property for certain purposes, 
248(1)“taxable Canadian property”(n)(i) 
defined, 66(15) 
disposition of 
e by non-resident 
°° certificate, 116(5.2) 
e« purchaser liable for tax, 116(5.2) 
ee ‘rules, 116(5.1) 
¢ effect on successor rules, 66.7(14) 
* no capital gain, 39(1)(a)(ii) 
* no capital loss, 39(1)(b)(i) 
“eligible property” for transfer to corporation by shareholder, 
85(1.1)(c) 
* in corporation, share is taxable Canadian property, 
248(1)“taxable Canadian property’’(e)(i)(B), (ii)(B) 
* in pees: constitutes taxable Canadian property, 
248(1)“taxable Canadian property”’(g)(ii) 
non-resident’s income earned on, 115(4) 
non-successor acquisitions, 66.7(16) 
original owner, defined, 66(15) 
predecessor owner, defined, 66(15) 
production from, defined, 66(15) 
refund or rebate of Crown royalties, 12(1)(x.2) 
reserve amount, defined, 66(15) 
royalties, included in income, 12(1)(0) 
rules for trusts, 104(5.2) 
“specified stage” defined, 208(1.1) 
successor rules, 66.7(14) 
Canadian security 
¢ beneficiary’s taxable gain from, 104(21.1), (21.2) 
¢ defined, 39(6) 


e e e e e e e e e 2 e 


* disposition of, 39(5) 

ee election re, 39(4) 

¢ owned by partnership, 39(4.1) 

Canadian service provider 

¢ defined, re non-resident investment or pension fund, 115.2(1) 

Canadian surtax payable 

¢ defined, 125.3(4) 

Canadian tax 

¢ defined, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. III:1(a) 

Canadian Venture Exchange 

* prescribed stock exchange, Reg. 3200(a) 

Canadian Vessel Construction Assistance Act 

* conversion cost deemed separate class, 13(17) 

¢ deduction under, deemed depreciation, 13(13) 

¢ disposition of deposit under, 13(19), (20) 

Canadian waters 

¢ defined, Interpretation Act 35(1) 

Canadian Wheat Board 

* participation certificates, no interest on tax due, 161(5) 

Canadian Wheat Board Act, 76(5) 

Canals 

* capital cost allowance, Reg. Sch. I:Cl. 1(b) 


Cancellation of lease, see Lease cancellation payment 


Canoes 

* capital cost allowance, Reg. Sch. I:Cl. 7 

Canterra Energy Ltd. case overruled, 257 

Capacity test 

¢ for shareholder loans, 15(2.4)(e) 

Cape Breton 

e defined, 127(9) 

¢ Development Corporation, subject to tax, 27(2), Reg. 7100 

Capital 

¢ allowance, see Capital allowance 

* contribution of, addition to adjusted cost base, 53(1)(c) 

* cost, see Capital cost; Capital cost allowance 

¢ cost of, defined, Reg. 5204 

¢ cumulative eligible, defined, 14(5), see also Cumulative 
eligible capital 

* deemed contribution of, 53(1.1) 

¢ defined, Reg. 5202, 5203, 5204 

ee for financial institutions tax, 190.13 

*¢ for large corporations tax, 181.2(3), 181.3(3) 

¢ element, see Capital element 

¢ “eligible capital expenditure” defined, 14(5) 

* expenditure, not deductible, 18(1)(b) 

ee depreciation, see Capital cost allowance 

ee  disability-related building modifications, deductible, 

20(1)(qq) 

ee  disability-related devices or equipment, 20(1)(1r) 

** goodwill, deduction for, 20(1)(b) 

ee landscaping, deduction for, 20(1)(aa) 


* scientific research and experimental development, 
deductible, 37 


** site investigation fees, deductible, 20(1)(dd) 
¢ financial institutions’, tax on, 190-190.211 

* gains, see Capital gain 

* income and, combined, 16(1), (4), (5) 

¢ losses, see Capital loss 

* outlay or loss, not deductible, 18(1)(b) 

* property, see Capital property 

* reorganization of, exchange of shares, 86(1); ITAR 26(27) 
¢ stock, see Capital stock 

* tax, see Capital tax 

¢ thin, 18(4)-(8) 
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Capital allowance 
* life insurance corporation, for Part VI capital tax 


allowed against additional tax, 190.1(1.1) 
defined, 190.16 


Capital cost 
¢ allowance, see Capital cost allowance 


deemed, 13(7)-(7.4) 
depreciable property acquired with government assistance, 
13(7.1), (7.2) 
on death, 70(13) 
reduction due to debt forgiveness, 13(7.1)(g), 80(5) 
leased property acquired, 13(5.1) 
manufacturing and processing property 
deemed, 13(10) 
tax shelter investment, 143.2(6) 
undepreciated, see Undepreciated capital cost 


Capital cost allowance, see also Depreciable property 
* access road (forest), Reg. Sch. I[:Cl. 10(p) 
* acquisition year rules, Reg. 1100(2)-(2.4) 


e e e e e e e e e e e e e e e e e e e 


e 


non-arm’s length exception, Reg. 1102(20) 
additional allowances 
certified productions, Reg. 1100(1)(1) 
Class 19, Reg. 1100(1)(n), (0) 
Class 20, Reg. 1100(1)(p) 
Class 21, Reg. 1100(1)(q) 
Class 28, Reg. 1100(1)(w) 
Class 35, Reg. 1100(1)(za.1) 
Class 38, Reg. 1100(1)(zd) 
Class 39, Reg. 1100(1)(ze) 
Class 40, Reg. 1100(1)(zf) 
Class 41, Reg. 1100(1)(y) 
fishing vessels, Reg. 1100(1)(i) 
grain storage facilities, Reg. 1100(1)(sb) 
railway cars, Reg. 1100(1)(z), (z.1a) 
railway track, Reg. 1100(1)(za), (za.1), (zb) 
railway trestles, Reg. 1100(1)(za.2) 
ine 2000 compliant hardware/software, Reg. 1100(1)(zg), 
Zz 
additions and alterations, see also building (below) 
advertising sign, Reg. Sch. TI:Cl. 11 
aircraft, Reg. Sch. U:Cl. 9, Sch. I:Cl. 16 
employee’s, 8(1)(j), 13(11), Reg. 1100(6) 
airplane hangar, Reg. Sch. II:Cl. 6 
airplane runway, Reg. Sch. II:Cl. 1(g), Sch. I:Cl. 17(c) 
for mine, Reg. Sch. II:Cl. 10(1)(i1) 
amount deductible, 20(1)(a), Reg. Parts Part XI, XVII 
amusement parks, property used in connection with, Reg. 
1103(2b), 1104(12), Reg. Sch. II:Cl. 37 
defined, Reg. 1104(12) 
apparel for rental, Reg. Sch. I:Cl. 12(k) 
automobile, Reg. 1102(1)(h) 
definitions, Reg. 1102(11) 
employee’s, 8(1)(j)(i), 13(11), Reg. 1100(6) 
exclusion, Reg. 1102(1)(h) 
general, Reg. 1102(11)-(13), Reg. Sch. II:Cl. 10(a) 
short-term rental or leasing, for, Reg. Sch. II:Cl. 16 
automotive equipment, Reg. Sch. II:Cl. 10(a) 
available-for-use rule, 13(26)—(32), 20(28), (29), Reg. 
1100(2)(a)(i), (vii) 
beneficiary of trust, deduction for, 104(16), (17.1), (17.2) 
[repealed] 
book (library), Reg. Sch. If:Cl. 12(a) 
breakwater, Reg. Sch. II:Cl. 3, Sch. I:Cl. 6 
bridge, Reg. Sch. II:Cl. 1(a) 
building, Reg. Sch. II:Cl. 1(q), Sch. H:Cl. 3, Sch. H:Cl. 5, Sch. 
Teel O(a); Och Cl. 3 


addition/alteration, Reg. 1102(19), Reg. Sch. II:Cl. 3(g), 
Sch. I[:Cl. 3(k), Sch. [:Cl. 6G), Sch. H:Cl. 6(k) 


in designated area, Reg. Sch. I:Cl. 20 
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* separate class where cost over $50,000, Reg. 1101(1ac), 
(lad), (Sb) 


cable system interface equipment, Reg. Sch. II:Cl. 10(v) 


Canadian film or video production, Reg. 1100(1)(m), Reg. Sch. 
Il:Cl. 10(x) 


* separate class, Reg. 1101(5k.1) 

canal, Reg. Sch. If:Cl. 1(b) 

canoe, Reg. Sch. II:Cl. 7 

catalyst, Reg. Sch. II:Cl. 26 

catch-all class, Reg. Sch. II:Cl. 8 

certified Class 34. properties, Reg. 1104(11) 
certified feature film, Reg. Sch. I[:Cl. 12(n) 
certified films and video tapes, Reg. 1100(21)-(23) 
certified production, Reg. Sch. I:Cl. 10(w), Sch. II:Cl. 12(n) 
* separate classes, Reg. 1101(5k), (51) 

chinaware, Reg. Sch, II:Cl. 12(b) 

Class 38 property 

* separate class, election, Reg. 1101(51) 

classes of depreciable property, Reg. Sch. II 

¢ inclusions in, Reg. 1103 

e prescribed, Reg. 1105 

° separate, Reg. 1101 

¢ transfers between, Reg. 1103 

coin-operated game, Reg. Sch. II:Cl. 16(f) 


combustion turbine, Reg. 1101(5t), Reg. Sch. I:Cl. 17(a.1), 
Sch. IL:Cl. 48 


compression equipment, Reg. Sch. II:Cl. 7(j) 

computer, see Computer: capital cost allowance 

computer software, Reg. Sch. II:Cl. 12(0) 

¢ limitation where tax shelter investment, Reg. 1100(20.1) 
concession, Reg. Sch. II:Cl. 14 


contractor’s movable equipment, Reg. Sch. II:Cl. 10(h), Sch. 
I:Cl..22, Sch., I:Cl. 38 


corporation having degree of Canadian ownership 


* otherwise-Class 8 property, capital cost allowance, Reg. 
Sen Clg 


culvert, Reg. Sch. I:Cl. 1(c) 

cutlery, Reg. Sch. II:Cl. 12(b) 

cutting rights, Reg. 1100(1)(e) 

cutting/shaping part in machine, Reg. Sch. II:Cl. 12() 

dam, Reg. Sch. II:Cl. 1(d) 

¢ for mine, Reg. Sch. II:Cl. 10(1) 

data cable, Reg. Sch. II:Cl. 42(b) 

data communication equipment, Reg. Sch. II:Cl. 3 

data network infrastructure equipment, Reg. Sch. II:Cl. 46 

deductions allowed, Reg. 1100, 1700 

deemed depreciable property, separate classes, Reg. 1101(5g), 

Reg. Sch. II:Cl. 36 

definitions, Reg. 1104 

dental instruments (small), Reg. Sch. I:Cl. 12(e) 

die, etc., Reg. Sch. II:Cl. 12(d) 

distribution equipment, Reg. Sch. II:Cl. 47 

district energy equipment, Reg. Sch. II:Cl. 43.1(a)(iii.1) 

dock, Reg. Sch. II:Cl. 3 

¢ for mine, Reg. Sch. II:Cl. 10d) 

drilling vessels, Reg. 1100(1)(va) 

drive-in theatre property, Reg. Sch. II:Cl. 10(q) 

earth-moving equipment, Reg. Sch:Cl. 22, Sch:Cl. 38 

* separate class, election, Reg. 1101(51) 

electrical generating equipment, Reg. 1100(1)(t), (ta), Reg. 

Sch. I:Cl. 1(k), Sch. If:Cl. 1@m), Sch. I:Cl. 2(a), Sch. I:Cl. 

S(2);aSeh. I:Cl. 9(e), Sch T:Ch 91), Sch. TRCT.17( 4.1), Sch. 

ICL. 29, Sch. W:Civ34-Sch- ik Gi-40 Schi-tl:El> 41° Sch. 

If:Cl. 43.1, Sch. U:Cl. 43.2 

¢ electric energy producer/distributor, Reg. Sch. I:Cl. 2(c), 
Sch. II:Cl. 84), Sch. I:Cl. 9(a) 

¢ used for mining, Reg. 1102(8)-(9.2), Reg. Sch. I:Cl. 10(r) 

electronic data-processing equipment, see Computer: capital 

cost pee Reg. Sch. I:Cl. 10), Sch. If:Cl. 29, Sch. 

IL-@h 
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Capital cost allowance (cont'd) * 

° a Ot automobile or aircraft, 8(1)(j)(@i), 13(11), Reg. 

1 

excess, 1975-76, defined, 138(12) 

farming and fishing property (pre-1972), Reg. 1700-1704 

fence, Reg. Sch. I:Cl. 6 

* in amusement park, Reg. Sch. I:Cl. 37 

fibre-optic cable, Reg. Sch. I:Cl. 42(a) 

50% rule, Reg. 1100(2)-(2.4) 
non-arm’s length exception, Reg. 1102(20) 

film production, see Canadian film or video production 

films and video tapes, Reg. 1100(21)-(23), 1104(2), (10) 

first-year rule, Reg. 1100(2)-(2.4) 

fishing vessels, Reg. 1100(1)@) 

* separate classes, Reg. 1101(2) 

franchise, Reg. 1100(1)(c), 1100(9), Reg. Sch. If:Cl. 14 

gas manufacturing/distributing equipment, Reg. Sch. II:Cl. 

I(n), Sch. I:Cl. 2(d) 

¢ general-purpose electronic data processing equipment, Reg. 
Sch. II:Cl. 45 

* generating equipment, Reg. 1100(1)(t), (ta), Reg. Sch. I:Cl. 
Ldk), Sch. U:Cl. 1G), Sch. U>Ci. 2(4), Sch? U:Cl. 2(c), Sch. 
II:Cl. 8(f), Sch. I:Cl. 8(g), Sch. U:Cl. 9(a), Sch. II:Cl. 9(e), 
Sch. I:Cl. 9@, Sch. I:Cl. 29; Sch--ll-Cl! 347 Sch H-CE'40 


grain storage facilities, Reg. 1100(1)(sb) 
greenhouse, Reg. Sch. II:Cl. 6 

half-year rule, Reg. 1100(2)-(2.4) 
harness, Reg. Sch. II:Cl. 10(c) 


heat production/distribution equipment, Reg. Sch. II:Cl. 1(p), 
Sch. [:€l. 2) 

heat recovery equipment, Reg. Sch. I:Cl. 34 

heavy water, Reg. Sch. II:Cl. 26 

hydro electric installation, Reg. Sch. I:Cl. 34 
industrial mineral mines, Reg. 1100(1)(g), Reg. Sch. V 
insurer, 13(22) 

jetty, Reg. Sch. II:Cl. 1(e), Sch. H:Cl. 3 

jig, Reg. Sch. I:Cl. 12(d) 

kiln, Reg. Sch. I:Cl. 8 

kitchen utensils, Reg. Sch. II:Cl. 12(c) 

land excluded, Reg. 1102(2) 

last, Reg. Sch. I:Cl. 12(d) 

lease option agreements, separate classes, Reg. 1101(5) 
leased properties 

¢ buildings on, Reg. 1102(5) 

* improvements to, Reg. 1102(4) 


leasehold interest, Reg. 1100(1)(b), 1102(4)-(6), Reg. Sch. 
II:Cl. 13, Reg. Sch. Hl 


e* acquired before 1949, Reg. 1102(6) 
e*e (Expo 67 orv-86;-Regasem. [I:Cl. 23 
e* separate classes, Reg. 1101(Sh) 
¢ leasing properties, Reg. 1100(15)-(20) 
e¢ non-arm’s length exception, Reg. 1102(20) 
ee separate classes, 1101(5c) 
¢ licence, Reg. Sch. II:Cl. 14 
* life insurer, 13(23) 

e linen, Reg. Sch. I:Cl. 12(g) 


locomotive, Reg. Sch. II:Cl. 6, 7(i) 

logging equipment, Reg. Sch. II:Cl. 10(0) 
machinery/equipment, Reg. Sch. II:Cl. 8 
manufacturing/processing business, Reg. 1102(15), (16) 
¢ excluded activities, Reg. 1104(9) 

* new, in designated area 

*¢ property used in, Reg. Sch. If:Cl. 21 


property used in, Reg. Sch. II:Cl. 29, Sch. II:Cl. 40, Sch. 
I:Cl. 43 


marine railway, Reg. Sch. II:Cl. 7 
medical instruments, Reg. Sch. II:Cl. 12(e) 
mine buildings, Reg. Sch. II:Cl. 10(g), Sch. I:Cl. 41 


mine equipment etc., Reg. Sch. II:Cl. 10(k), Sch. H:Cl. 10(1), 
Sch. II:Cl. 10(m), Sch. If:Cl. 41 


e 


mine property, Reg. 1100(1)(w), (x), L100A, Reg. Sch. U:Cl. 
28, Sch. I1:Cl. 41 

mine shaft etc., Reg. Sch. I:Cl. 12(f) 

mining, definitions, Reg. 1104(5)-(8) 

misclassified property, 13(6) 

mold, Reg. Sch. II:Cl. 12(d) 

IMmore, Ree: sen. te Cr w(t), Sch: U:Ci_ 3 

motion picture film, Reg. Sch. II:Cl. 10(s), Sch. I:Cl. 18 


multiple-unit residential buildings, Reg. Sch. II:Cl. 31, Sch. 
Gh 32 


separate classes, Reg. 1101(5b) 
network equipment, Reg. Sch. II:Cl. 46 
non-residents, Reg. 1102(3) 
none, while election in force, ITAR 26.1(2) 
offshore drilling vessels 
additional allowance, Reg. 1100(1)(va) 
separate classes, Reg. 1101(2b) 
oil or gas well equipment, Reg. Sch. II:Cl. 10G), Sch. If:Cl. 41 
oil refinery property, Reg. Sch. II:Cl. 10(u), Sch. If:Cl. 41 
au storage tank, Res. Sch; ICC. 6; Sch. ICCI29. Sch. 1ECl. 


outdoor advertising structures, Reg. Sch. I:Cl. 8(1), Sch. If:Cl. 
11 


separate class, election, Reg. 1101(51) 
overburden removal cost, Reg. Sch. I:Cl. 12(q) 
parking area, Reg. Sch. II:Cl. 1(g) 
for mine, Reg. Sch. II:Cl. 10(1) 
Se ea resident’s otherwise-Class 8 property, Reg. Sch. II:Cl. 


partnership property, excluded, Reg. 1102(1a) 
patent, Reg. 1100(1)(c), 1100(9), Reg. Sch. I:Cl. 14, Sch. 
II:Cl. 44 


pattern, Reg. Sch. II:Cl. 12(d) 

pinball machine, Reg. Sch. I:Cl. 16(f) 

pipeline, Reg. Sch. II:Cl. 1), Sch. If:Cl. 2(b), Sch. II:Cl. 49 
for mine, Reg. Sch. [:Cl. 101) 
separate classes, Reg. 1101(51), (Sj) 


Beton control equipment, Reg. 1100(1)(t), Reg. Sch. II:Cl. 
Avery WE CN W7/ 


prescribed classes of depreciable property, Reg. 1105 
property acquired by transfer, amalgamation or winding-up, 
Reg. 1102(14), (14.1) 
non-arm’s length exception, Reg. 1102(20) 
property acquired in the year, Reg. 1100(2)-(2.4) 
non-arm’s length exception, Reg. 1102(20) 
property not included in classes, Reg. 1102 
pulp mill, Reg. Sch. II:Cl. 5 
pumping equipment, Reg. Sch. II:Cl. 7G) 
radar equipment, Reg. Sch. II:Cl. 9 
ae communication equipment, Reg. Sch. II:Cl. 8, Sch. II:Cl. 


rail suspension device, Reg. Sch. I:Cl. 7(h)(i), Cl. 35(b) 
a cars, Reg. 1100(1)(z), (z.1a), Reg. Sch. I:Cl. 7(h)(ii), 


separate classes, Reg. 1101(5d)—(5d.2) 

railway locomotive, Reg. Sch. II:Cl. 6, 7(i) 

railway property, Reg. 1100(1)(zc) 

railway sidings, Reg. 1100(8) 

railway system, Reg. Sch. I:Cl. 4 

railway tank car, Reg. Sch. II:Cl. 6 

railway track, Reg. 1100(1)(za.1), (zb), Reg. Sch. I:Cl. 1(h) 
for mine, Reg. Sch. II:Cl. 10(m), Sch. II:Cl. 41 
separate classes, Reg. 1101(Se), (Se.1) 

railway traffic control equipment, Reg. Sch. I:Cl. 1(i) 

rapid transit car, Reg. Sch. II:Cl. 8 

rates for various classes of property, Reg. 1100(1) 

recapture, 13(1); ITAR 20(2) 
charitable donation of property 

¢ — by corporation, 110.1(3)(b)(i) 

¢ — by individual, 118.1(6)(b)() 
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Capital cost allowance (cont’d) 
*¢ passenger vehicle, 13(2) 
** R&D expenditures previously deducted, 37(6) 
+ rollover where property replaced, 13(4), (4.1) 
e* vessels, 13(13), (15), (16) 
* reclassification of property, 13(5) 
* recreational property, Reg. 1102(17) 
¢ regulations, Reg. Part XI 
* rental properties, Reg. 1100(11)-(14.2) 
* non-arm’s length exception, Reg. 1102(20) 
* separate class for each, Reg. 1101(lac)—(lae) 
revocation of certificates (Class 34 properties), Reg. 1104(11) 
river improvements, Reg. 1102(7) 
roadway, Reg. Sch. II:Cl. 1(g), Sch. I:Cl. 17 
for mine, Reg. Sch. II:Cl. 10(1) 
roller skating rink floor, Reg. Sch. II:Cl. 10(i) 
rowboat, Reg. Sch. II:Cl. 7 
rules re property, Reg. 1102 
runway, see airplane runway (above) 
scale, metric, for retail use, Reg. Sch. II:Cl. 12(p) 
scow, Reg. Sch. II:Cl. 7 
separate classes, see Separate classes for capital cost allowance 
sidewalk, Reg. Sch. II:Cl. 1(g) 
sleigh, Reg. Sch. II:Cl. 10(d) 
software, see computer software (above) 
solar heating equipment, Reg. Sch. II:Cl. 34 
stable equipment, Reg. Sch. II:Cl. 10(c) 
steam generating equipment, Reg. Sch. II:Cl. 34 
storage area, Reg. Sch. II:Cl. 1(g) 
for mine, Reg. Sch. II:Cl. 10(1) 
subway, Reg. Sch. II:Cl. 1(j) 
systems software, Reg. 1104(2), Reg. Sch. II:Cl. 10(f), Sch. 
I:Cl. 29, Sch. 1:C1. 40 
¢ tableware, Reg. Sch. II:Cl. 12(b) 
* tangible capital property not elsewhere specified, Reg. Sch. 
II:Cl. 8@) 
tank (oil or water), Reg. Sch. I:Cl. 8 
taxation year less than 12 months, Reg. 1100(3) 
taxicab, Reg. Sch. II:Cl. 16 
telecommunication spacecraft, Reg. Sch. II:Cl. 10(f.2), Sch. 
Il:Cl. 30 
ee separate classes, Reg. 1101(5a) 
¢ telephone cable, Reg. Sch. II:Cl. 42(b) 
° terephoneitsiestaph equipment, Reg. Sch. II:Cl. 3, Sch. II:Cl. 


* telephone/telegraph system, Reg. Sch. I:Cl. 17 

* television commercial, Reg. Sch. II:Cl. 12(m) 

* terminal loss, 20(16) 

* limitation re franchise or licence exchanged, 20(16.1)(b) 

*¢ limitation re passenger vehicles, 20(16.1)(a) 

¢ timber cutting/clearing equipment etc., Reg. Sch. II:Cl. 10(n), 
Sci 1i:Cle 5 


¢ timber limits and cutting rights, Reg. 1100(1)(e) 

*¢ separate classes, Reg. 1101(3) 

* timber resource property, Reg. Sch. II:Cl. 33 

* tools 

ee aieicay! for rental, Reg. Sch. H:Cl. 10(b), Sch. I:Cl. 29, 
ch. II:Cl. 40 


ee small, Reg. Sch. I[:Cl. 12(h) 

* “total depreciation” defined, 13(21) 

* townsite costs for mine, Reg. 1102(18) [repealed], Reg. Sch. 
I:Cl. 10d) 

* trailer, Reg. Sch. II:Cl. 10(e) 

* tramways, Reg. Sch. I:Cl. 4 

* transferred property, 13(5) 

* transmission equipment, Reg. Sch. II:Cl. 47 

* trestles, Reg. 1100(1)(za.2), (zb), Reg. Sch. If:Cl. 3 

** separate classes, Reg. 1101(Se.2), (Sf) 

* tunnel, Reg. Sch. II:Cl. 1G) 


* undepreciated capital cost, defined, 13(21) 
° renicce storage cost, Reg. Sch. I:Cl. 10(f.1), Sch. I:Cl. 


* uniforms, Reg. Sch. I:Cl. 12(k) 

* vat, Reg. Sch. II:Cl. 8 

* vessels, Reg. 1101(2)-(2b), Reg. Sch. II:Cl. 7 

°* certified, Reg. 1100(1)(v), 1101(2a) 

** separate classes, Reg. 1101(2)-(2b) 

* video game, Reg. Sch. II:Cl. 16(f) 

° Yay Reg. Sch. II:Cl. 10(s), Sch. If:Cl. 12), Sch. II:Cl. 

m 

* videotape cassette for rental, Reg. Sch. I:Cl. 12(r) 

* wagon, Reg. Sch. II:Cl. 10(d) 

° 10, distributing equipment, Reg. Sch. II:Cl. 1(0), Sch. If:Cl. 

e 

* water storage tank, Reg. Sch. II:Cl. 6, Sch. I:Cl. 29, Sch. 
II:Cl. 40 

¢ wharf, Reg. Sch. I:Cl. 3, Sch. I:Cl. 6 

*¢ for mine, Reg. Sch. II:Cl. 10(1) 

* wind energy conversion system, Reg. Sch. II:Cl. 34 

¢ windmill, Reg. Sch. II:Cl. 3 

* woods assets, Reg. Sch. IV 

* year 2000 compliant hardware/software, Reg, 1100(1)(zg), (zh) 

Capital deduction 

¢ for financial institutions tax 

¢* deducted in computing amount subject to tax, 190.1(1) 

ee defined, 190.15 

¢ for large corporations tax 

¢ deducted in computing amount subject to tax, 181.1(1)(b) 

ee¢ defined, 181.5 

Capital dividend, 83(2) 

* account, see Capital dividend account 

¢ amalgamation, on, 87(2)(x)(ii) 

¢ election to treat dividend as, 83(2), (2.2)-(2.4) 

¢ form and manner of making, Reg. 2101 

¢¢ where not available, 83(2.1) 

* paid to non-resident, 212(2)(b) 

ee through trust, 212(1)(c)(ii) 

* private corporation, Reg. 2101 

Capital dividend account 

¢ amalgamation, on, 87(2)(z.1) 

* corporation ceasing to be exempt, 89(1.2) 

¢ defined, 89(1) 

¢ “designated property” defined, 89(1) 

¢ dividend payable before May 7, 1974, ITAR 32.1(4) 

¢ foreign investment entity rules, effect, 94.2(19) 

¢ gift by corporation, 89(1)“capital dividend account’(a)(i)(A) 

¢ life insurance proceeds 

e¢ after May 23, 1985, 89(1)“capital dividend account’’(d) 

¢¢ before May 24, 1985, 89(1)“capital dividend account’’(e) 

ee exclusion from anti-avoidance rule, 83(2.3) 

* payment out of, see Capital dividend 

¢ prescribed labour-sponsored venture capital corporation, of, 
deemed nil, 131(11)(e) 

¢ where control acquired, 89(1.1) 

Capital element 

¢ annuity, of, deductible, 60(a) 

¢ blended payment, 16(1), (4), (5); 20(1)(k) [repealed] 

* government annuity, of, 58(4) 

Capital gain, see also Capital gains and losses 

° allocation of 

*e credit union, by, 137(5.1), (5.2) 

* convertible property, 51 

¢ deduction, see Capital gains deduction 

e« deemed 

** capital gains stripping, 55(2)-(5) 

*-¢ debt forgiveness, 80(12) 

** negative adjusted cost base, 40(3) 
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Capital gain (cont’d) 


¢ — of passive partnership interest, 40(3.1) 
defined, 39(1)(a), 40(1)(a) 
cig, instead of, on disposition of share of foreign affiliate, 
( 
donation of publicly traded shares, 38(a.1) 
exchanges of property, 44 
failure to report, 110.6(6) 
foreign affiliate, of 
election re, Reg. 5902 
income, 3 
life insurer’s pre-1969 property, 138(11.2) 
listed personal property 
taxable net gain, 41 
non-resident, 115(1)(b) 
prorating for gains before May 1995, 40(9) 
not included in income from property, 9(3) 
principal residence 
exemption, 40(2)(b) 
farmer’s, 40(2)(c) 
recovery of bad debt, 39(11) 
reserve, see Reserve: capital gain 
rollover, see Rollover 
shares, donation of, 38(a.1) 
specified, deductions for, 126(5.1) 
stripping, 55(2)-(5) 
taxable 
beneficiary's, designated by trust, 104(21.1), (21.2) 
defined, 38(a), 248(1) 
definitions, 54 
excluded from income of certain exempt organizations, 
149(2) 
foreign affiliate, of, 95(2)(f) 
insurer's, 138(2)(b), 142 
net, of trust, 104(21.3) 
partnership, of, 96(1.7) 
trust’s, designation to beneficiary, 104(21) 
taxed 
defined, 130(3) 


treaty rules, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. XII 


Capital gains and losses, see also Capital gain; Capital loss 


e e e e e e e e e e e e e e 


adjusted cost base of property owned on Dec. 31/71, ITAR 
26(3), (4) 

application of subdivision c, ITAR 26(1) 

becoming resident, on, 128.1(1)(b) 

ceasing to be resident, on, 128.1(4)(b) 

deemed, from property transferred to spouse, 74.2(2) 

deemed acquisition or disposal of property, 45 

SEO after June 18/71 where not at arm’s length, ITAR 
disposition before 1972, ITAR 26(5) 

disposition subject to warranty, 42 

disposition to corporation controlling or controlled by taxpayer, 
40(2)(a)(i1) 

dividend in kind, cost of, 52(2) 

election re cost of property owned on Dec. 31/71, ITAR 26(7) 
employees profit sharing plan, allocated under, 144(4)-(4.2) 
exempt person, of, 40(2)(a)(i) 

fair market value of securities, ITAR 26(11) 

foreign affiliate, of, 95(2)(f) 

foreign exchange, 39(2) 

identical properties, 47 

“‘listed-personal-property loss” defined, 41(3) 

lottery prize, 40(2)(f) 

meaning of, 39(1) 

negative adjusted cost base deemed gain, 40(3), (3.1) 
non-resident taxpayer, 40(2)(a)(i) 

options, see Option 


e 
e 
e 
e 
° 
e 
e 
e 
° 


partial dispositions, 43 

personal-use property, 46 

* corporation, 46(4) 

prizes, 52(4) 

property whose value included in income, cost of, 52(1) 
purchase of bond etc. by issuer, 39(3) 

reacquired property, ITAR 26(6) 

rollover, see Rollover 

stock dividends, 52(3) 

Valuation Day, ITAR 24, 25 


Capital gains deduction, 110.6 


allowable business investment loss, interaction, with, 39(9), 
110.6(1)“annual gains limit’”B(b), 110.6(1)“cumulative gains: 
limit’’(b) 

anti-avoidance rules, 110.6(7)-(11) 

beneficiary of trust, 104(21.2) 

definitions, 110.6(1) 

determination of income while not resident, 110.6(13) 
double-dipping restriction, see Cumulative net investment loss 
election to trigger gain before corporation goes public, 48.1 


cocuan to trigger gain on Feb. 22/94, 110.6(19)-(30); ITAR 
(29) 


¢ cumulative eligible capital, 14(1)(a)(v)D, 14(9) 
¢ depreciable capital property 

ee cost, 13(7)(e.1) 

e* no recapture, 13(21)“undepreciated capital cost”F 

¢ excessive, 14(9), 110.6(19)(a)Gi)(C)UD, 110.6(22)(a)B, 

110.6(28) 

e non-qualifying real property, 110.6(21) 

° option, 40(3.2) 

* partnership interest, 110.6(23) 

¢ penalty for late election, 110.6(29) 

* principal residence, 40(2)(b)A, D, 40(7.1) 

¢ shares from employee stock option, 110.6(19)(a)(i)(A)B 
failure to report gains, 110.6(6) 

individual deemed resident in Canada, 110.6(5) 

interest expense, effect of, see Cumulative net investment loss 
maximum, 110.6(4) 

non-qualifying real property, defined, 110.6(1) 

other property, 110.6(3) 

partnership look—through rule, 110.6(14)(d.1) 

prescribed shares, Reg. 6205 

qualified farm property, 110.6(2) 

qualified smail business corporation shares, 110.6(2.1) 
specified capital gains, 126(5.1) 

spousal trust, of, 110.6(12) 
where amount deemed proceeds of disposition rather than 


dividend, 183.1(7) 
where not permitted, 110.6(7), (8), (11) 


Capital gains dividend 


investment corporation, Reg. 2104 
mortgage investment corporation, 130.1(4), Reg. 2104.1 
mutual fund corporation, 131(1)-(1.4), Reg. 2104 


* on taxable Canadian property, deemed dividend to non- 
resident, 131(5.1), (5.2) 


non Teen F Oy investment corporations, 133(7.1), Reg. 
105 


Capital gains dividend account 


mutual fund corporation, 131(6)“capital gains dividend 
account” 


non-resident-owned investment corporation, of 
¢ defined, 133(8) 


Capital gains exemption, see Capital gains deduction 
Capital gains pool 
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of registered charity 
¢ defined, 149.1(1) 


¢ reduces disbursement quota, 149.1(1)“disbursement 
quota”’A.1(b)(i1) 
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Capital gains redemptions 

* mutual fund corporation, 131(6)“capital gains redemptions” 
* mutual fund trust, of, 132(1) 

*¢ defined, 132(4) 

Capital gains refund 

* investment corporation, 130(2) 

¢ mutual fund corporation, to, 131(2), (3) 

** interest on, 131(3.1) 


** on taxable Canadian property, deemed dividend to non- 
resident, 131(5.1), (5.2) 


¢ mutual fund trust, to, 132(1), (2) 
** interest on, 132(2.1) 
*¢ on taxable Canadian property, deemed dividend to non- 
resident, 132(5.1), (5.2) 
Capital gains stripping 
* anti-avoidance rules, 55(2), (3.1) 
* exemption for butterfly transaction, 55(3)(b) 
*« exclusion for cross-border purchase butterfly, 55(3.1) 
Capital interest (in a trust), see Trust (or estate): capital interest 
in 
Capital loss, see also Capital gains and losses; Net capital loss 
¢ allowable 
¢¢ defined, 38(b) 
¢« foreign affiliate, of, 95(2)(f) 
* partnership, of, 96(1.7) 
* bad debt, 50(1) 
*¢  personal-use property, 50(2) 
¢ deduction for, 3 
* defined, 39(1)(b) 
¢ disposition of bond, etc., by corporation, 40(2)(d) 
¢ disposition of debt, limitations on, 40(2)(e.1), (e.2), 40(2)(g)(ii) 
¢ disposition of property to affiliated person, 40(3.3), (3.4) 
* disposition of property to person controlling or controlled by 
corporate taxpayer, 40(3.3), (3.4) 


¢ labour-sponsored venture capital corporation, disposition of 
shares of, 40(2)(i) 


net, see Net capital loss 

not included in loss from property, 9(3) 

personal-use property, 40(2)(g)(iii) 

pre-1986 balance, defined, 111(8) 

reassessment, 152(6)(a) 

restricted, 40(2), see also Stop-loss rules 

scientific research tax credit, unused, 39(8) 

shares of bankrupt corporation, 50(1) 

shares of controlled corporation, disposition of, 40(2)(h) 
shares of foreign affiliate, disposition of, 93(2)-(2.3), (4) 
stock savings plan, disposition of shares of, 40(2)(i) 
stop-loss rules, see Stop-loss rules 

superficial, 40(2)(g)(i), 54“superficial loss” 

unused share-purchase tax credit, 39(7) 

venture capital corporation, disposition of shares of, 40(2)(i) 
warranty, outlay or expense under, 42 

Capital property, see also Disposition; Property 

* adjusted cost base of, see Adjusted cost base 

* amalgamation, on, 53(6), 87(2)(e) 

* certain shares deemed to be, 54.2 

¢ deceased taxpayer’s, 70(5) 

¢¢ fair market value, 70(5.3) 


defined, 54, 248(1); ITAR 26(12)“capital property” 
depreciable, see Depreciable property 

eligible, see Eligible capital property 

“eligible property” for transfer to corporation by shareholder, 
85(1.1)(a) 

gifts of, 118.1(6) 

* by corporation, 110.1(3) 

non-depreciable 

* change of control of corporation, 111(4)(c)-(e) 

share 


ee loss on, 112(3) 

* transfer of, to corporation, ITAR 26(5.2) 

Capital setoff adjustment, see Transfer pricing capital setoff 

adjustment 

Capital stock 

* “class” interpretation, 248(6) 

* tax-deferred preferred series, Reg. 2107 

Capital surplus, see Pre-1972 capital surplus on hand 

Capital tax 

¢ defined, re insurance reserves, Reg. 1408(1) 

¢ financial institutions tax, Part VI (190-190.24) 

« Large Corporations Tax, Part 1.3 (181-181.8) 

* provincial, deductibility of, 18 

* treaty restrictions, Canada—U.S. Tax Convention Canada-U:S. 
Tax Treaty:Art. XXIII 

Capitalization, thin, 18(4)-(8) 

Capitalization of interest 

¢ election, 21 

Captioning services 

¢ disability supports deduction, 64(a)A(ii)(A) 

¢ medical expense credit, 118.2(2)(1.4) 

Car, see Automobile; Passenger vehicle 

Career retraining, see Job retraining 

Caregiver 

e tax credit, 118(1)B(c.1) 

Caribbean Development Bank 

¢ bonds of 

ee eligible for RRSP investment, Reg. 4900(1)()(iv) 

*« excluded from foreign property, 206(1)“foreign 

property”’(g)(ii)(E) 
** trust investing in, not foreign prepety, Reg. 
5000(7)“specified international finance trust’’(c)(i)(C) 

Carpenter 

¢ apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Carrier 

¢ defined, 146.3(1)“carrier” 

*¢ for RRIF, Reg. 215(1) 

Carryback, see also Carryforward 

* charitable donations, from year of death, 118.1(4) 

¢ disbursement excess of charity, 149.1(20) 

¢ effect on interest payable, 161(7), 164(5), (5.1) 

¢ investment tax credit, unused, 127(5)(a), 127(9)‘investment tax 
credit’’(c) 

¢ losses, 111(1) 

ee after amalgamation, 87(2.11) 

ee after emigration, against gains deemed on emigration, 

128.1(8) 

amendment to earlier return, 152(6)(c) 

foreign accrual property, 152(6.1), Reg. 5903(1) 

from estate, to taxpayer's year of death, 164(6) 

mutual fund investment of non-resident, 218.3(6) 

Carryforward 

e business losses, 111(1)(a) 

e Canadian life investment losses (Part XII.3 tax), 211.1(2) 

* capital losses (net capital losses) 

* against capital gains, 111(1)(b), 1111.1) 

* against other income in year of death, 111(2) 

e defined, 111(8)“net capital loss” 

¢ pre-1986, against other income, 1] 11(1.1) 

charitable donations 

* corporation, 110(1) 

¢ credit, 118.1(1)“total charitable gifts” 

¢ deduction to corporation, 110.1(1)(a) 

e individual, 118.1(1) 

deposit insurance corporation, losses of, 137.1(11)(a) 

disbursement excess of charity, 149.1(20) 
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Carryforward (cont’d) 

* education credit, 118.61 

* emigration deemed gains, 128.1(8) 

* expense, against reimbursement or assistance, 12(2.2) 
¢ FAPI, foreign taxes against, 91(4) 

¢ farm land disposed of by partnership, loss on, 101 

¢ farm losses, 111(1)(d) 

ee restricted, 111(1)(c) 

¢ foreign accrual property losses, Reg. 5903(1) 


° foreign affiliate’s forgiven debt, 95(1)“foreign accrual property 
income”A.2, G 


¢ foreign bank’s Canadian affiliate’s losses, 142.7(12) 


* foreign tax credits, unused, 126(2)(a), 126(2.3), 126(7)“unused 
foreign tax credit” 


° gifts to charity 

°° credit, 118.1(1)“total charitable gifts” 

¢e¢ deduction to corporation, 110.1(1)(a) 

¢ home office expenses, undeducted, 8(13)(c), 18(12)(c) 

° interest paid on purchase of shares, 20(1)(q)(ii) 

¢ interest paid on student loan, 118.62:B 

* investment tax credit, 127(9)“investment tax credit’’(c)—(h) 

¢ legal fees to obtain retiring allowance or pension benefit, 
60(0.1)G) 

¢ limited partnership losses, 111(1)(e) 

¢ listed personal property losses, 41(2)(b) 

° minimum tax, 120.2(1) 

¢ mutual fund losses of non-resident, 218.3(3) 

* net capital losses, see Capital loss 

¢ non-capital losses, 111(1)(a), 111(8)“non-capital loss” 

¢ non-deductible home office expenses, 8(13)(c), 18(12)(c) 

e Part I.3 tax credit, unused, 125.3(1) 

¢ Part IV tax, losses, 186(1)(d) 

e Part VI tax credit, unused, 125.2(1) 

* patronage dividends, 135(2.1) 

¢ pre-1986 capital losses, 111(1.1) 

¢ RRSP contributions not yet deducted, 146(5)(a) 


¢ RRSP deduction room, 146(1)“RRSP deduction limit” “unused 
RRSP deduction room” 


¢ reduction of balances on debt forgiveness, 80(3), (4) 
¢ refundable dividend tax on hand, 129(3)(c) 

e repayment of support payments, 60(c.2) 

e research and development expenses, 37(1) 

ee partnership, disallowed, 96(1)(e.1) 

¢ restricted farm losses, 111(1)(c) 

* scientific research expenses, 37(1) 

¢ student loan interest credit, 118.62:B 

* surtax credit, unused 

e* against Part 1.3 tax, 181.1(4)(b) 

** against Part VI tax, 190.1(3)(b) 

* tuition credit, 118.61 

Carrying charges 

* interest accrued on bond, 20(14) 

* interest paid, see Interest (monetary): deductible 
¢ safety deposit box rental, 9(1) 

Carrying on business in Canada 

¢ extended meaning of, 253 

* non-Canadian corporations 

ee additional tax, 219 

* non-resident, 115(1)(a) 

e¢ liability for tax on, 2(3)(b) 

¢ part-year resident, 114 

Carrying value (of property) 

* defined 

e+ for foreign investment entities, 94.1(1) 

¢¢ for foreign property rules, 206(1) 

* for small business investment capital gain rollover, 44.1(1) 
Carryover of losses, see Carryback; Carryforward 


Carve-out arrangements 

* resource properties acquired from tax-exempt person, 66.6 

Carved-out income 

¢ deduction under Part I, 66(14.6) 

¢ defined, 209(1) 

* partnership deemed person, 209(6) 

* tax on, 209(2) 

*° payment, 209(4) 

e* return, 209(3) 

Carved-out property 

¢ defined, 209(1) 

¢ definitions, 209(1) 

* exclusions from, Reg. 7600 

* prescribed property, Reg. 7600 

Cash flow adjustment 

e insurance corporation, Reg. 2412 

Cash method of computing income 

¢ becoming non-resident, on, 28(4), (4.1) 

¢ changing from, 28(3) 

¢ defined, 28(1), 248(1) 

e farmers, fishermen, 28 

° an ceasing to carry on business in Canada, 28(4), 
(4. 

Cash purchase ticket 

* grain, for 

¢* when amount included in income, 76(4) 

Cash register, electronic 

* capital cost allowance, Reg. Sch. II:Cl. 12(s)(i) 

Cash surrender value 

¢ of insurance policy, defined, 148(9), Reg. 310, 1408(1) 

Catalyst 

* capital cost allowance for, Reg. Sch. II:Cl. 26 

Catch 

e defined, Reg. 105.1(1) 

Catheters and related products 

¢ medical expense credit, 118.2(2)(.1) 

Cattle 

* basic herd maintained since 1971, deduction, 29 

¢ breeding, 80.3(1)“breeding animals”(b) 

¢ dairy farming, 248(1)“farming” 

¢ exhibiting and raising, 248(1)‘‘farming” 

* inventory, valuation of, 28(1.2) 

Ceasing to act as agent of beneficiary 

* constitutes disposition, 248(1)“disposition”(b)(v) 

Ceasing to be a financial institution, 142.6(1)(a), (c) 

Ceasing to be qualifying environmental trust, 107.3(3) 

Ceasing to be resident in Canada, see also Former resident 

¢ attribution rule, application to deemed disposition, 74.2(3) 

¢ deemed disposition of property, 128.1(4)(b) 

¢ election for, 128.1(4)(d) 

¢ instalment obligation not increased, 128.1(5) 

¢ returning former resident, 128.1(6), (7) 

¢ stock option income excluded, 7(1.6) 

demand for payment of taxes owing, 226(1) 

departure tax, 128.1(4) 

e additional tax on corporations, 219.1, 219.3 

¢ security for, 220(4.5)-(4.54) 

¢ farmer or fisherman, 28(4), (4.1) 

¢ fiscal period end, 128.1(4)(a.1) 

¢ foreign tax credit after emigration, 126(2.21) 

*¢ trust beneficiary, 126(2.22) 


Home Buyers’ Plan income inclusion, 146.01(5) 
information return, 128.1(9) 

Lifelong Learning Plan income inclusion, 146.02(5) 
loss after emigration, 128.1(8) 
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Ceasing to be resident in Canada (cont’d) 
° rete; United Kingdom, Canada—U.K. Tax Convention 
rt. : 


* moving to the United States, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XIII:6 


* negative cumulative eligible capital balance, 14(8)(a) 

* payment of tax 

* + election to defer, 220(4.5)-(4.54), Reg. 1301 

* post-emigration loss, 128.1(8) 

* reporting of assets, 128.1(9) 

* rollovers of shares after emigration ignored, 128.3 

* security for departure tax, 220(4.5)-(4.54) 

* seizure of goods and chattels for non-payment of tax, 226(2) 

* to pursue research under grant, 115(2)(b.1) 

* trust, deemed, 94(5) [proposed] 

* trust deemed to dispose of property on transferor’s emigration, 
104(4)(a.3) 

Ceasing to carry on business, see also Death of taxpayer; Sale: 

business, of; Winding-up 

* accounts receivable, 28(5) 

* business income of individual, effect on, 34.1(8)(a), 

34.2(6)(c)(1) 

disposition of depreciable property after, 13(8), 20(16.3) 

eligible capital property, 24(1) 

farming business, 28(4), (4.1), (5) 

general rules, 22—25 

information returns to be filed, Reg. 205(2) 

non-resident, 10(12), (14) 

subsequent transactions 

* repayment of assistance, deduction relating to eligible 
capital expenditure, 20(1)(hh.1) 

ee sale of inventory, 23(1) 

Ceasing to use eligible capital property in business 

* non-resident, 14(14) 

Ceasing to use inventory in business 

* non-resident, 10(12), (14) 

Ceasing to use property in Canadian business 

* non-resident financial institution, 142.6(1.1) 

Celiac disease patients, medical expense credit for gluten-free 

food costs, 118.2(2)(r) 

Cemetery arrangements, see Eligible funeral arrangement; 

Funeral services 

Cemetery care trust 

¢ defined, 148.1(1), 248(1) 

* emigration of individual, no deemed disposition, 
128.1(10)“excluded right or interest’’(e)(iii) 

¢ excluded from various trust rules, 108(1)“trust’’(e. 1) 

¢ rollover to new trust, 248(1)“disposition’’(f)(vi) 

Cemetery services 

¢ defined, 248(1) 

* provision of under eligible funeral arrangements, 148.1(2)(b)(i) 

Certificate 

* accredited film or video production, 125.5(1), (6) 

* amount payable, re, 223(2) 

* application of, 223(1) 

* charge on land, 223(5), (6) 

* costs, 223(4) 

** registration in Court, 223(3) 


* binding under provincial laws, 223(8) 

proceedings re, 223(7) 

sale of property, 223(9) 

¢ sale of property 

** application by Minister for Federal Court order, 223(11) 
requirements re documentation, 223(10) 

** total amount, “prescribed rate” sufficient details, 223(12) 

¢ before distribution of estate etc., 159(2) 

*¢ failure to obtain, 159(3) 

* Canadian film or video production, 125.4(1) 


change of ownership, Reg. 502 

clearance, 159(2), (3) 

dispositions of property by non-resident, 116(2), (4), (5.2) 

ecologically sensitive land, 110.1(1)(d), 118.1(1)‘total 

ecological gifts” 

* employer’s, re employees’ expenses, 8(10) 

° oo from non-resident tax, 212(1)(b)(iv), 212(14); ITAR 

* fair market value of ecological gift, 118.1(10.5) 

* oil/gas well, re, 66.1(6)“Canadian exploration expense”(d)(iv) 

** ceasing to be valid, 66.1(10) 

* ownership, 234, Reg. 207 

* participation, Canadian Wheat Board, 161(5) 

Certificate of completion 

* defined, for Canadian film/video credit, Reg. 1106(1) 

Certification deadline 

* defined, Reg. 1106(1)“certificate of completion” 

Certification fee paid to bank, 20(1)(i) [repealed] 

Certifiable past service event 

¢ defined, Reg. 8300(1) 

Certified feature film 

° ae cost allowance, Reg. 1100(21)-(23), Reg. Sch. II:Cl. 
n 

¢¢ add-back for minimum tax purposes, 127.52(1)(c) 

¢ defined, Reg. 1104(2) 

¢ information returns, Reg. 225 

Certified production 

* capital cost allowance, Reg. 1100(21)-(23), Reg. Sch. II:Cl. 

10(w), Sch. II:Cl. 12(n) 

ee add-back for minimum tax purposes, 127.52(1)(c) 

e¢ additional, Reg. 1100(1)() 

e¢ separate class, Reg. 1101(5k), (51) 

¢ defined, Reg. 1104(2) 

¢ information returns, Reg. 225 

Certified property, defined, 127(9) 

Chamber of commerce 

* exemption, 149(1)(e), 149(2) 

¢ information return, whether required, 149(12) 

Change in use 

* capital property, 45 

¢ depreciable property, 13(7)(a), (b) 

* property of insurer, 138(11.3), (11.31) 

¢ research property, changed to commercial use, 127(27), (29) 

Change of address 

¢ cost of, deduction, 62(3)(h) 

Change of control, see Control of corporation: change of 

Charging provisions, see Liability for tax 

Charitable donations/gifts, see Gifts and donations 

Charitable foundation, see also Charity; Private foundation; 

Public foundation; Registered charity 

¢ charitable purposes of, 149.1(6.1) 

* corporation controlled by, 149.1(12) 

¢ defined, 149.1(1), Reg. 3700 

¢ disbursement quota, 149,1(1)“disbursement quota” Reg. 3701 

ee deliberate reduction of, tax on, 188(3), (4) 

¢ political activities of, 149.1(6.1) 

* prescribed amount, 149.1(1)“disbursement quota”C 

¢*  Minister’s authority re determination of, 149.1(1.2) 

* transfer of property 

ee tax on, 188(3), (4) 

¢ value of property, determination of, Reg. 3702 

Charitable organization, see also Charity; Registered charity 

e business activities of, 149.1(6) 

*e* penalty for carrying on unrelated business, 188.1(1)(b), 
188.1(2)(b) 

ee revocation for carrying on unrelated business, 149.1(2)(a) 

¢ charitable activities of, 149.1(6.2) 
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Charitable organization (cont’d) 

» defined, 149.1(1) 

¢ designation of registered charity as, 149.1(6.3) 

¢ outside Canada, gifts to, 118.1(1) 

¢ political activities of, 149.1(6.2) 

* registration of, see Registered charity 

e resources of, devoted to charitable activity, 149.1(6) 

ee deemed, 149.1(10) 

° U.S. resident, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. XXI 

* universities outside Canada, Reg. 3503, Reg. Sch. VIII 

¢ volunteers operating business, 149.1(1)“related business” 

Charities Registration (Security Information) Act 

e revocation of charity’s registration, 168(3) 

ee no appeal, 172(3.1) 

* taxpayer information provided for enforcement, 241(4)(f.1) 

e text of, available on TaxPartner and taxnet.pro 


Charity, see also Registered charity 

° associated 

*e designation of, by Minister, 149.1(7) 

¢ charitable purposes, defined, 149.1(1) 

° defined, 149.1(1)“charity” 

¢ designated as beneficiary of insurance policy, 118.1(5.1), (5.2) 

¢ disclosure of information by CCRA, 149.1(15), 241(3.2) 

¢ disposal of ecologically sensitive land, tax on, 207.31 

¢ donations to, see Gifts and donations 

* exemption, 149(1)(f) 

° gifts received, 149.1(12)(b) 

e loan to donor, 118.1(16) 

¢ political activities, 149.1(1.1) 

° specified gifts, 149.1(1.1) 

* terrorism support, see Charities Registration (Security 
Information) Act 

Charity trusts, employees’ 

* receipts, Reg. 3502 

Chattels 

¢ seizure of, for unpaid tax, 225 

Cheque 

e dishonoured 

e* penalty for, 220(3.8); Financial Administration Act s. 

155.1(2)(a) 

ee restarts 10-year collection limitation, 222(6)(c) 

Chief source of income 

¢ determination by Minister, 31 

Child, see also Age; Dependant; Intergenerational transfers; 

Minor 

¢ adopted, 252(1) 

¢ defined, see extended meaning of (below) 

° dependent, 118(6)(a) 

*e¢ credit for, 118(1)B(d), (e) 

¢ disability benefit, 122.61(1)M 

¢ disposition of property to, 40(1.1) 

e extended meaning of, 70(10), 75.1(2), 110.6(1), 252(1); ITAR 

20(1.11), 26(20) 

family farm corporation transferred to, 70(9.3) 

farm property transferred to, 44(1.1), 70(9); ITAR 26(18), (19) 

e from spouse’s trust, 70(9.1) 

financially dependent 

¢ meaning of, 146(1.1) 

¢ rollover of benefits paid to 

ee from RPP, 60(1)(v)(B.01) 

*¢ from RRSP, 146(1)“refund of premiums’(b) 

infirm, credit, 118(1)B(d), (e) 

Rn payments for, see Support payments (spousal or 

chi 

¢ property transferred to 

¢¢ gain or loss deemed to be transferor’s, 75.1 

* support of, deemed, 56(6), (7) 


Child Benefit, see Child Tax Benefit 
Child care expenses, 63 
cross-border commuter, 63(4) 
deduction for, 63(1), 63(2.2), 64.1 
defined, 63(3) 
“earned income” defined, 63(3)“earned income” 
eligible child, 63(3)“eligible child” 
residents absent from Canada 
deduction, 64.1 
school or university, attendance at, 63(2.2) 
* supporting person, 63(3)“supporting person” 
* taxpayer’s income vs. supporting person’s income, 63(2), (2.1) 
Child Disability Benefit, 122.61(11)M 
Child support, see Support payments (spousal or child) 
Child support amount 
¢ defined, 56.1(4), 60.1(4) 
¢ whether deductible, 60(b), 60.1 
¢ whether taxable, 56(1)(b), 56.1 
Child Tax Benefit, 122.6-122.64, see also Universal Child Care 
Benefit 
* agreement with province to vary amount, 122.63 
¢ amount of, 122.61(1) 
* attribution rules inapplicable to amounts paid, 74.1(2) 
¢ confidentiality of information, 122.64 
e definitions, 122.6 
¢ eligible individual, 122.6, 122.62, Reg. 6300-6302 
¢ indexing for inflation, 122.61(5) 


not to be assigned, attached, garnished, etc., 122.61(5) 
overpayment of, 160.1(1) 
* no interest on, 160.1(1)(b), 160.1(3) 
part-year residents, 122.61(3) 
Working Income Supplement, 122.61(1)A(c)C 
Child tax credit, 122.2 (pre-1993) 
Children’s Fitness Credit, 118.01 [Proposed Amendment] 
China, see also Foreign government 
* universities, gifts to, Reg. Sch. VII s. 14 
Chinaware 
* capital cost allowance for, Reg. Sch. II:Cl. 12(b) 
Chiropractor, see Professional practice 
Christmas party exemption 
¢ to meal and entertainment restriction, 67.1(2)(e) 
Chose in action, as property, 248(1) 
Church, see also Charity 
¢ clergy employed by, deduction re residence, 8(1)(c) 
Citizen, see Canadian citizen 
Civil law 
° aay authoritative to common law, Interpretation Act 8.1, 


Civil marriage, see Same-sex marriage 

Civilian War Pensions and Allowances Act 

* pension under, exempt, 81(1)(d) 

Claim liability 

¢ defined, insurance policy reserves, defined, Reg. 1408(1) 


Claims, unpaid, see Insurance corporation: reserve: unpaid 
claims; Insurance corporation: unpaid claims reserve adjustment 


Class of animal 

¢ defined, Reg. 1802(5) 

Class of shares 

¢ includes series, 248(6) 

Classes of property, see Capital cost allowance 
Classification society 

¢ defined, Reg. 3600(2) 

Clawback 

¢ deduction from income for, 60(w) 

¢ disposition of labour-sponsored funds share, 211.8(1) 
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Clawback (cont’d) 

¢ old age security, 180.2 

* unemployment benefits, deduction, 60(v.1) 

Clear days 

* calculation of, Interpretation Act 27(1) 

Clearance certificate, 159(2) 

* failure to obtain, 159(3) 

Clearing or levelling farm land 

¢ cost deductible, 30 

Clergy 

¢ allowance received by, deduction, 6(1)(b)(vi) 

* residence, expense deductible, 8(1)(c) 

*¢  employer’s certificate required, 8(10) 

* travelling allowance not taxable, 6(1)(b)(vi) 

Clerical services 

* no application of penalty for misrepresentation, 163.2(9) 

Closing business, see Ceasing to carry on business 

Closely held corporation 

* defined, for non-resident trust rules, 94(1) [proposed] 

Club 

¢ dues, no deduction, 18(1)(1)(i) 

* exemption for, 149(1)(1), 149(2) 

** deemed a trust, 149(5) 

¢ information return required, 149(12) 

Coaching services, see Job coaching services 

Coal, see also Mineral resource 

¢ included in definition of “mineral”, 248(1) 

¢ mine, allocation of depletion allowance, 65(3) 

¢ royalties from, taxable, 12(1)(0)(v)(C) [to be repealed], 
12(1)(0)Gi)(B)CID [draft] 

* royalties not deductible, 18(1)(m)(v)(C) [to be repealed], 
18(1)(m)Gii)(B) CID [draft] 

Coal mine operator 

¢ defined, Reg. 1104(2), 1206(1) 

* services rendered by, Reg. 11046.1), 1204(3)(c) 

Cod fishermen, see Fishing: compensation programs 

Cogeneration 

* energy systems, Reg. Sch. II:Cl. 43.1(c)q@) 

Cohabiting spouse or common-law partner 

¢ defined, 122.5(1), 122.6 

Collateralized preferred shares 

* restriction on dividend deductibility, 112(2.4) 

Collection agreement 

¢ application of payments under, 228 

Collection-commencement day 

¢ defined, 225.1(1) 

Collection of tax, 222—229 

* acquisition of tax debtor’s property, 224.2 


° zh Internal Revenue Service, Canada—U.S. Tax Convention 
a 


nada-U.S. Tax Treaty:Art. XXVI A 
debt to Her Majesty, as, 222(2) 
deduction or set-off, by, 224.1 
garnishment, 224 
in jeopardy, 164(1.2)-(1.31) 
* proceedings, 225.2 
ee judge’s powers, 225.2(11), (12) 
** judicial review of authorization, 225.2(8)—(11) 
** no appeal therefrom, 225.2(13) 
interference with official, 231.5(2) 
limitation period, 10 years, 222 
payment of moneys seized from tax debtor, 224.3 
requirement to disclose information, 231.2(1) 
requirement to provide foreign-based document, 231.6(1) 
restricted while objection or appeal underway, 225.1 
seizure of chattels, 225 
taxpayer leaving Canada or defaulting, 226 
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College, see Tuition fees; University 

Colostomy pads, as medical expense, 118.2(2)(i) 

Combustion turbine 

* capital cost allowance, Reg. Sch. II:Cl. 48 

* separate class for capital cost allowance [to be repealed], Reg. 
1101(5t) 

Comfort letters, see Table of Comfort Letters 

Commencement 

¢ defined, /nterpretation Act 35(1) 

Commencement day 

¢ defined, 56.1(4), 60.1(4) 

Commercial debt obligation, see also Commercial obligation 

* deemed issued where amount designated following debt 

forgiveness, 80.03(7)(b)(i) 

defined, 80(1), 80.01(1), 80.02(1), 80.03(1)(a), 80.04(1) 

exchanged for other commercial debt obligation, 80(2)(h) 

issued by partner, 80(2)(n) 

issued by partnership, 80(15) 

joint liability for, allocation, 80(2)(0) 

settled by deceased’s estate, 80(2)(p), (q) 

Commercial obligation, see also Commercial debt obligation 

¢ debt forgiveness 

¢¢ defined, 80(1), 80.01(1), 80.02(1), 80.03(1)(a), 80.04(1) 

¢ disposition of in exchange for another issued by same 

person, 40(2)(e.2) 

eee addition to adjusted cost base, 53(1)(f.12) 

¢ foreign tax credit 

*e¢ defined, 126(7) 

Commercial traveller, see Salesperson 

Commission 

* mutual fund, limited partnership financing, 18.1 

e unearned, reserve for, 32 

¢ withholding tax, 153(1)(g), Reg. 102(2), (5) 

Commission agent 

e deductions, 8(1)(f) 

¢¢ automobile or aircraft costs, 8(1)(j), 8(9), 13(11) 

°° certificate of employer, 8(10) 

Commissioner of Customs and Revenue, see also Deputy 

Minister 

* appointed, Canada Customs and Revenue Agency Act s. 25 

¢ authorized to exercise powers of Minister, 220(1) 

Commitment time 

¢ defined, 20.3(1)“weak currency debt” 

Committee, return by, see also Legal representative 

¢ deemed to be legal representative, 248(1)“legal representative” 

¢ obligations of, 159 

¢ return required by, 150(3) 

Common carrier 

* railway assets, capital cost allowance, Reg. 1100(1)(z.Ic), 
1101(5d.2), Reg. Sch. II:Cl. 35 

Common law 

¢ equally authoritative to civil law, Interpretation Act 8.1, 8.2 

Common-law partner, see also Spouse 

¢ defined, 248(1) 

¢ transfer of property to, 160(1) 

Common-law spouse, see Common-law partner 

Common share, see also Share 

* consideration for property transferred to corporation, 85(1)(h) 

¢ defined 

¢«* for small business investment capital gain rollover, 44.1(1) 

*¢ generally, 248(1) 

Commonwealth 

¢ defined, Interpretation Act 35(1) 

Communal organization 

¢ definitions, 143(4) 

¢ election to allocate gifts to members, 143(3.1) 
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Communal organization (cont’d) _ ste 
¢ rollover to new trust, 248(1)“disposition”(f)(vi) 


e rules re, 143(1) 

* specification of member of family, effect of, 143(5) 

* taxable income, election re, 143(2), (3) 

Communication of information (by CCRA), 241 

charities, regarding, by CCRA, 149.1(15), 241(3.2) 

Child Tax Benefit, 122.64; Reg. 3003 

offence of unauthorized use or disclosure, 239(2.2)—(2.22) 

police officer, to, 241(4)(p) 

prohibition against, 241(1), (2) 

province, to, Reg. 3003 

statistical purposes, 241(1)(d)(ix), 241(4)(e)(x), 241(4)(0) 

Community Development bonds, eligible for RRSP 

investment, Reg. 4900(1)(i.1) 

Community Economic Development Corporation (Nova 

Scotia) 

° qualified investment for deferred income plans, Reg. 
4900(1)a.11) 

Commutation of annuity, payment on 

e source withholding, 153(1)(f) 

Commutation of benefits, pension plan, Reg. 8503(2)(m), (n), 

8503(2.1) 

Commuter to United States 

¢ charitable gifts, 118.109) 

¢ child care expenses, 63(4) 

* overseas employment tax credit, 122.3(1) 

e tuition credit, 118.5(1)(c) 

ee transfer of, to supporting person, 118.9(1) 

Compact discs, see Audio tapes or CDs 

Companies’ Creditors Arrangement Act 

* provisions override third-party garnishment, 224(1.2) 

Compensation 

° capital property, for, 54“proceeds of disposition” 

* certain payments exempt, 81(1)(d) 

¢ cod fisherman see Fishing: compensation programs 

¢ deferred profit sharing plan 

ee individual ceases to be employed by an employer, 147(5.11) 

¢ defined for RPP purposes, 147.1(1), Reg. 8507 

* depreciable property, for, 13(21)“proceeds of disposition” 

¢ from Federal Republic of Germany, exempt, 81(1)(g) 


limits pension contribution, 147.1(8), (9) 

taxable, 5, 6, 9 

to customer or client, trust income exempt, 149(1)(w) 
Compete, agreement not to, see Restrictive covenant 
Competent authority 
* agreement based on tax treaty deemed valid, 115.1 


¢ arbitration of disputes, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XX VI:6 


e defined, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. II:1(g), 


¢ exchange of information, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XX VII 


* mutual agreement procedure, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XX VI 

Complaint, see Information or complaint 

Complete period of reduced services 

e defined, Reg. 8300(1) 

ee date (for qualifying home under Home Buyers’ 
an 

¢ defined, 146.01(1) 

Compliance orders 

* after conviction of offence, 238(2) 

* compliance with audit or demand, 231.7 

Compound interest 

¢ deduction for, 20(1)(d) 

e late payments and refunds, 248(11) 


Compression equipment 

* capital cost allowance, Reg. Sch. II:Cl. 7Q) 

Computation of income, 3 

¢ amalgamation, on, 87(2)(c) 

¢ deductions, see Deductions in computing income; Deductions 


in computing income from business or property; Deductions in 
computing income from office or employment 


e insurance corporation, 138(1)-(6), (9) 

¢ limitation re inclusions and deductions, 248(28) 

* non-resident insurer, 138(11.91) 

°¢ where insurance business transferred, 138(11.92) 
Computation of tax, Reg. Part I 

* corporations, 123—125.1 

* deductions, see Deductions in computing tax 

¢ individuals, 117-122.3 

ee rates, 117(2) 

¢ Part I 

*¢ non-resident individual, 118.94 

Computer 

* accounting records kept on, retention requirement, 230(4.1) 
** exemption, 230(4.2) 

¢ capital cost allowance 


¢« classification, Reg. Sch. If:Cl. 10(f), Sch. I[:Cl. 29, Sch. 
WRK AO), Son, WHO 45 


¢* “general-purpose electronic data processing equipment” 
defined, Reg. 1104(2) 


** network equipment, see Data network infrastructure 
equipment 

*e separate class for each property, Reg. 1101(5p) 

¢ filing by, see Electronic filing 

¢ software, see Software 

Computer-operating aids for blind person 

¢ disability supports deduction, 64(a)A(ii)(C) 

¢ medical expense credit, Reg. 5700(0) 

Computer software, see also Software 

¢ defined, Reg. 1104(2) 

Computer software tax shelter property 

¢ CCA claims limited to income from property, Reg. 1100(20.1) 

¢ defined, Reg. 1100(20.2) 

¢ excluded from leasing property rules, Reg. 1100(17)(b) 

* separate class, Reg. 1101(5r) 

Concession 


* capital cost allowance, Reg. 1100(1)(c), 1100(9), Reg. Sch. 
If:Cl. 14 


¢ exchange of, election, 13(4.2), (4.3) 

Concrete finisher 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Conditional sale, repossession, see Surrender: of property to 

creditor 

Condominium corporation, 149(1)(1) 

Confederation Life failure 

* group disability insurance top-up payments, 6(17), (18) 

ee reimbursement payment to employer, 8(1)(n.1) 

Confidentiality, see Communication of information; Solicitor- 

client privilege 

Congregation, see Communal organizations 

Connected 

* contributor, see Connected contributor 

° defined 

ee for Part IV tax, 186(4) 

eee extended definition applies to other provisions, 186(7) 

ee for shareholder loans, 15(2.1) 

¢ shareholder, see Connected shareholder 

Connected contributor 

¢ defined, 94(1) [proposed] 
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Connected shareholder 

* defined, Reg. 4901(2)-(2.2) 

Conservation, see Energy: conservation property 

Conservation of the environment, see Ecological gifts 

Consequence of the death of an individual 

* meaning of, 248(8) 

Consideration, see also Inadequate consideration 

¢ unreasonable 

¢¢ from non-resident, 247 

ee* rent, royalty, etc. 

*¢e* non-resident, paid by, 247 

eee non-resident, paid to, 247 

* whether trust interest acquired for consideration, 108(7) 

Consolidation (of shares) 

* effect on stock option rules, 110(1.5) 

Consolidation accounting method 

* prohibited for debt forgiveness reserve, 61.3(1)(b)C(i) 

* prohibited for purposes of Act, 248(24) 

Construction activities 

¢ defined, Reg. 238(1) 

* information return required, Reg. 238(2) 

Construction contracts 

¢ information return, Reg. 238 

Construction electrician 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Construction equipment 

¢ “qualified” defined, 127(9) 

Construction of building 

* home for disabled person, medical expense, 118.2(2)(1.21) 

* soft costs, rules, 18(3.1)-(3.7), 20(29) 

Construction work camp 

¢ deduction for meals at, 67.1(2)(e.1) 

* exemption for board, lodging and transportation, 6(6) 

Constructive receipts 

* indirect payments, 56(2) 

Consul, see Diplomat 

Consoltex Inc. case overruled, 127(27) 

Consumer goods or services 

* defined, 135(4), Reg. 4901(2) 

Consumer Price Index 

¢ defined, Reg. 8500(1) 

Consumer Price Index adjustment, see Indexing (for inflation) 

Containers 

¢ deposit received for, income, 12(1)(a)(ii) 

*¢ repayment of, deductible, 20(1)(m.2) 

¢ reserve for, deductible, 20(1)(m)(iv) 

Contemporaneous documentation 

¢ required for transfer pricing audit purposes, 247(4) 

Contiguous zome 

¢ defined, /nterpretation Act 35(1) 

Continental Bank of Canada case overruled re Crown raising 

new issue on appeal, 152(9) 

Continental shelf 

¢ application of legislation to, Interpretation Act 8(2.2) 

¢ defined, Interpretation Act 35(1) 

Contingency funds, Reg. 3202 

Contingent liability 

¢ limitation on deductibility, 18(1)(e) 

Continuance outside Canada, 219.1, 250(5.1) 

* treaty rule, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. [V:3 (Protocol) 

Continuity 

* previous version of Act, ITAR 75, 77 


“Contra” interest 

* on instalment payments, 161(2.2) 

Contract 

* annuity, see Annuity contract 

¢ employment, consideration for entering into, 6(3) 
* investment, see Investment contract 

¢ life annuity, 148(10) 

* payments under, combined income and capital, 16(1) 
* pension plan, under, 254 

* person employed to negotiate 

** expenses incurred, deduction, 8(1)(f) 

eee certificate of employer, 8(10) 

Contract payment 


* by federal government or Crown corporation, information 
return, Reg. 237 


¢ defined, 127(9), (25) 

¢ included in income, 9(1), 12(1)(x) 

* paid, not counted as qualifying for ITC, 127(18) 

* prescribed amount, Reg. 4606 

Contractors’ movable equipment, Reg. Sch. II:Cl. 10(h), Sch. 

I:Cl, 22; Sch, I:Gl. 38 

Contravene 

¢ defined, /nterpretation Act s. 35(1) 

Contributed property 

¢ defined, FAPI rules, 95(3.3) 

Contributed surplus 

* addition to adjusted cost base, 53(1)(c) 

* calculation of, 84(10), (11) 

* conversion into paid-up capital 

°° amalgamations, 87(2)(y) 

*¢ no dividend deemed, 84(1)(c.1)-(c.3) 

ee restrictions, 84(10) 

Contribution 

¢ charitable, see Gifts and donations 

° defined 

*¢ for non-resident trusts, 94(1) [proposed], 94(2)(s)—(u) 

[proposed] 

¢ for political contributions, Reg. 2002(1) 

¢ political, see Political contribution 

¢ to RESP, defined to exclude CESG, 146.1(1) 

Contributor 

¢ defined 

ee for affiliated-person rules, 251.1(3) 

¢¢ for non-resident trusts, 94(1) [proposed] 

** re disposition to trust, 107.4(1) 

Control of corporation, 112(6)(b), 256(1.2), see also 

Associated corporations 

¢ acquired after beginning of year, investment tax credit, 
127(9.2) 

¢ acquired before end of year, investment tax credit, 127(9.1) 

* acquisition of, see also change of (below) 

*¢ because of death, effect on windup, 88(1)(d.3) 

ee deemed time of, 256(9) 

ee exceptions, 256(7)(a) 

e« no deduction for unused Part I.3 tax credit, 125.3(3) 

¢ amalgamation deemed not acquisition of, 88(4) 

* certain shares excluded from fair market valuations, 256(1.6) 

¢ change of 

** adjusted cost base of non-depreciable capital property, 

53(2)(b.2) 

e« adventure in the nature of trade, inventory writedown, 

10(10) 

application of unused surtax credit, 181.1(7), 190.1(6) 

bad debts non-deductible, 111(5.3) 

business investment losses, 111(8)“net capital loss’C(b) 

Canadian resource expenses, reduction of, 66.7(12) 


e* Canadian resource property acquired within 12 months, 
66(11.4), (11.5) 
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Control of corporation (cont'd) 
** capital dividend account set to zero, 89(1.1) 


ee charitable donations, 110.1(1.2) 
«debt forgiveness rules, 80(1)“relevant loss balance”(d), (e) 
ee deductions for al pee disallowed pregnant losses, 
13(21.2)(e)(iii)(D), 14(12)(f), 18(15)(b) aii), 40(3.4)(b) G1) 
ee deemed year-end, 249(4) 
ee i property acquired in 12-month period, 13(24), 
(25) 
ee election re cost of capital property, 111(4)(e) 
¢« exploration and development expenses, 66(11), (11.3)-(11.5) 
e* foreign resource property acquired within 12 months, 
66(11.4), (11.5) 
ee voeene writedown for adventure in the nature of trade, 
10( 
investment tax credit, 127(9.1), (9.2) 
loss carryover rules 
*  anti-avoidance provision, 111(5.5) 
losses, deductibility, 111(5)-(5.4) 
meaning of, 256(6)—(9) 
“net capital loss non-deductible, 111(4) 
non-depreciable capital property, rules re, 111(4)(c)}-(e) 
non-successor acquisitions of resource properties, 66.7(15) 
Part I.3 tax credit carryover, 125.3(3) 
resource expenses, 66.7(10), (11) 
scientific research and experimental development expenses, 
37(1)(h), 37(6.1) 
* superficial loss rule inapplicable, 54“‘superficial loss”(f) 
¢ windup, 88(1)(c.3), (c.6) 
e within 12 months of incorporation, 66(11.5) 
corporation without share capital, 256(8.1) 
deemed not acquired, 256(7) 
defined 
¢ directly or indirectly, 256(5.1) 
e for associated corporation rules, 256(6) 
¢ for Part IV tax, 186(2) 
¢ for stop-loss rules, 112(6)(b) 
in fact, 256(5.1) 
option, by, 251(5)(b) 
related groups, by, 251(5)(a) 
specified class of shares, defined, 256(1.1) 
Controlled corporation, see also Corporation 
* meaning, 256(5.1) 
“Controlled, directly or indirectly” 
* meaning, 256(5.1) 
Controlled foreign affiliate, see also Foreign affiliate 
defined, 95(1), 248(1), Reg. 5907(1) 
¢ for loan by corporation to non-resident, 17(15) 
¢ foreign investment entity deemed to be, 94.1(2)(h) 
excluded from foreign investment entity rules, 94.1(1)“exempt 
interest’’(a)(1) 
* income earned by, taxed, 91(1), see also Foreign accrual 
property income 
* payment to, for services, constitutes FAPI, 95(2)(b) 
Convention, see Tax treaty 
Convention expenses 
e deductible, 20(10) 
ee where fee includes meals, 67.1(3) 
¢ disallowed as R&D expense, Reg. 2902(a)(1)(F) 
¢ held in United States, Canada—U.S. Tax Treaty, Canada-U.S. 
Tax Treaty:Art. XXV:9 
Convention refugee, see Refugee 
Conventional lands 
° defined, 1206(1) 
Conversion 
¢ benefit, see Conversion benefit 
e bond, deemed cost of, 51.1 
¢ debt into debt (commercial debt obligation), 80(2)(h) 


e e e e e e e @ e e e @ ° ) 


¢ debt into shares, 51, 80(2)(g), (g.1) 

* provincial life insurance corporation to mutual, 139 

¢ shares into other shares, 86(1) 

¢ vessel, of 

e¢ defined, 13(21)“appropriate minister 
“conversion cost” 

Conversion benefit 

¢ defined, for insurance demutualization, 139.1(1) 

¢ flow-through by employer to employee, 139.1(16) 

* taxable, see Taxable conversion benefit 

Conversion cost 

e vessel, of 

ee deemed separate class, 13(14), (17) 

¢¢ defined, 13(21)“appropriate minister 
“conversion cost” 

Convertible debenture, see Convertible property 

Convertible obligation, 51.1 

Convertible property, 51; ITAR 26(24) 

¢ benefit conferred on non-arm’s length person, 51(2) 

« “gift portion” of, 51(2) 

Cook 

* apprenticeship job creation credit, 127(9)“investment tax 

credit” 

Cooling-off period 

¢ three years, labour-sponsored funds tax credit, 127.4(3) 

Cooperative corporations, 135, 136 

¢ investment tax credit, 127(6) 

¢ large corporations tax, whether exempt, 181.1(3)(f) 

* paid-up capital of, 89(1)“paid-up capital’’(b) 

¢ patronage dividends, 135 

ee deduction, 20(1)(u) 


99 66 


conversion” and 


99 66 


conversion” and 


* non-resident, to, 212(1)(g) 

scientific research tax credit, 127.3(5) 

share of, meaning, 248(1)“share” 

share-purchase tax credit, 127.2(5) 
Coopers & Lybrand case overruled, 227(5) 
Copy of document 
* can be used in court proceedings, 231.5(1), 244(9) 
Copyright . 
* royalties paid to non-resident, exempt, 212(1)(d)(vi), 212(9)(b) 
** paid to U.K. resident, Canada—U.K. tax treaty Art. 12:3(a) 
** paid to U.S. resident, Canada—U.S. Tax Convention Canada- 

U.S. Tax Treaty:Art. XII:3(a) 

Corporate distributions tax, 183.1 
Corporate emigration, 219.1 
Corporate officers 
¢ accountability of, 242 
¢ loans to, 80.4(1) 
Corporate partnerships 
e small business deduction, 125(6) 
Corporate surplus, see Surplus stripping 
Corporate surtax, 123.2 
Corporate tax reduction, see Corporation: tax rate 
Corporation 
* acquiring depreciable property 
*e change of control in 12-month period, 13(24), (25) 
* acquisition of own shares, deemed dividend, 84(3) 
¢ additional tax on excessive election, 184 
¢ airline, taxable income earned in a province, Reg. 407 
. alloy age re investment in property in Canada, 219(1)G), Reg. 


amalgamation of, see Amalgamation 

annuity contract, interest in, 12.2 

appropriations of property by shareholders, 15(1), 69(4) 
* inadequate considerations, 69(5) 

appropriations to shareholders 
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Corporation (cont'd) 


e e e e e e e e e e e e e e e e e e e e e e e e e e e 


* on winding-up, deemed dividend, 84(2), (6) 

assets disposed of to, for shares 
¢ shares deemed capital property, 54.2 

associated, see Associated corporations 

bankrupt 
* exempt from Part I.3 tax, 181.1(3)(b) 
* exempt from Part IV tax, 186.1 
¢ rules applicable, 128(1) 

becoming or ceasing to be exempt, 149(10) 

* superficial loss rule inapplicable, 54‘‘superficial loss”(g) 
becoming resident in Canada, 128.1(1) 

benefit conferred on shareholder, 15(1), (7) 
* deemed, 15(9) 

bus operators, taxable income earned in a province, Reg. 409 
buying back shares for excessive amounts 
* excess deemed dividend substitute, 183.1(3), (4) 
“Canadian” 

¢ defined, 89(1) 

“taxable” defined, 89(1)“taxable Canadian corporation” 
winding-up of, rules, 88(2) 

Canadian-controlled private, defined, 125(7) 
cancellation of shares, 84(3), (6) 

ceasing to be resident in Canada, 128.1(4) 

charitable donations deduction, 110.1 

connected, 186(4) 

consolidation accounting method, prohibited, 248(24) 
continuance outside Canada, 219.1, 250(5.1) 

control of, see Control of corporation 

controlled, 186(2) 

capital loss on property transferred to, 40(3.3), (3.4) 
charitable foundation, by, 149.1(12) 

disposition of shares of 

amalgamation, 87(2)(kk) 

exchanges of property, 44(7) 

share for share exchange, 85.1(2)(b) 

shares of, disposition of, 40(2)(h) 

cooperative, see Cooperative corporations 

Crown, see Crown corporation 

deduction from tax, see Deductions in computing tax 
deemed member of partnership, 125(6.1) 

deemed not resident, 250(5) 

deemed resident in Canada, 250(4) 

defined, 248(1), Interpretation Act s. 35(1) 

director of, see Director (of corporation) 

distributions, tax payable on, 183.1(2) 

* exceptions, 183.1(6) 

divided business, Reg. 412 

dividend received by, 112 

¢ dividend rental arrangements, no deduction allowed, 

[Miva @2xsyp 

* short-term preferred share, on, 112(2.3) 

* where no deduction permitted, 112(2.1)-(2.9) 
drilling, prospecting, exploration and development expenses, 
ITAR 29(11) 


emigration of, 219.1 

execution of documents, 236 

exempt, see Exempt corporation; Exemptions 

family farm, see Family farm corporation/partnership 
farm loss 

* carryforward rules where control changed, 111(5)—(5.3) 
fiscal period of, 249.1(1)(a), 249.1(1)(b) (iii) 

foreign business corporation, see Foreign business corporation 
gifts made by 

* capital property, 110.1(3) 

¢ charitable, 110.1(1)(a) 

¢ deduction for, 110.1(1) 

* Her Majesty, to, 110.1(1)(b) 


* institution, to, 110.1(1)(c) 

* partnership, by, 110.1(4) 

¢ proof.of, 110.1(2) 

grain elevator operators 

* taxable income earned in a province, Reg. 408 
housing 

* exemption, 149(1)(i), (n) 

immigration of, 128.1 

income of, defined, 125(7)‘‘income of the corporation for the 
year from an active business” 

incorporated in Canada, defined, 248( 1)“corporation”’ 
“corporation incorporated in Canada” 

indirect payment to person paid through intermediary as 
proceeds of disposition of property, 183.1(5) 


¢ information return 
* by private corporation, under Part IV, 187(1) 


e e e 6 e e e e ° e e e e e e e e e e e e e e e e 


e e e e es ° e e e e e e e e e e e e e e e e 
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¢ tax under Part VII, 193(1) 
instalment payment of tax, 157(1), Reg. 5301 
° “first instalment base” defined, 161(9)(b) 
e insufficient, 161(2) 
limitation, 161(4.1) 
* “second instalment base” defined, 161(9)(b) 
insurance, see Insurance corporation 
interest 
* accrued, 12(3) 
¢ deduction by certain corporations, 18(4)—(8) 
investment, see Investment corporation 
issue of stock rights, 15(1)(c) 
issuing qualifying shares, refundable tax; 193 
joint exploration, see Joint exploration corporation 
large, tax on, see Large corporations tax (Part 1.3) 
life insurance, see Life insurance corporation; Life insurer 
life insurance policy, interest in, 12.2 
loan by 
non-resident, to, 17 
persons connected with shareholder, to, 15(2) 
shareholder, to, 15(2) 
e non-residents, 15(2.2), (8) 
wholly-owned subsidiary, to, 218 
loan to, attribution rules, 74.4 
manufacturing and processing, 125.1 
member of non-resident-controlled partnership 
e specified partnership income deemed nil, 125(6.2) 
mining 
* property, etc., expenses, ITAR 29(2)-(5) 
mortgage investment, 130.1 
municipal, exempt, 149(1)(d.5) 
mutual 
¢ provincial life insurance corporation converted into, 139 
mutual fund, see Mutual fund corporation 
mutual insurance, exemption, 149(1)(m) 
net capital loss non-deductible if change in control of, 111(4) 
90% or more owned subsidiary 
e winding-up of, 88(1) 
non-arm’s length non-resident, transactions with 
* extended reassessment period, 152(4)(b)(iii) 
* return required, 233.1 
offences and penalties, 162(10) 
non-capital loss 
* carryforward rules where control changed, 111(5)+5.4) 
non-profit 
exemption, 149(2) 
for scientific research and development 
annual information return, 149(7) 
¢ — exemption, 149(1)q) 
non-resident, Reg. Part VIII 
¢ branch tax, 219 
* carrying on business in Canada, additional tax, 219 
ee limitations on, 219.2 
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Corporation (cont'd) ; 
** taxable income eamed in a province, Reg. 413 


* non-resident-owned investment, see Non-resident-owned 
investment corporation 

* officer of, prosecution for offence of corporation, 242 

* paid-up capital, see Paid-up capital 

* patronage dividend 

ee deduction, 135 

* paying dividends on taxable preferred shares 

ee° tax payable, 191.1(1) 

¢ payment of tax, 157 

ee instalments, 157(1) 

¢« where instalments not required, 157(2), (2.1) 

° a to shareholders or prospective shareholders, 15(1), 
( 

* pension, exempt, 149(1)(0.1), (0.2) 

* personal-use property of, 46(4) 

° ae operators, taxable income earned in a province, Reg. 


* powers vested in, Interpretation Act s. 21(1) 

* predecessor, see Predecessor corporation 

* preferred-rate amount 

ee credit union, 137(4.3) 

° private, see Private corporation 

* processing or fabricating, 66(15)“principal-business 
corporation” ITAR 29(4), (26) 

¢ professional, see Professional corporation 


* property appropriated to shareholder or prospective 
shareholder, 15(1), (7) 

¢ provincial, exempt, 149(1)(d)-(d.4) 

* provincial life insurance, converted into mutual, 139 

¢ qualified small business, share of 

*¢ capital gains deduction, 110.6(2.1) 

ee defined, 110.6(1) 

ee related person, 110.6(14) 

ee rules re, 110.6(14) 

¢ railway, see also Railway 

e rates of tax, see Rates of tax 

¢ real property rental etc. 

ee base level deduction, 18(2)(f), 18(2.2) 
receiving dividends on taxable preferred shares 

* tax payable, 187.2 
redemption of shares, 40(3.6), 84(3), (6) 
reduction of paid-up capital, deemed dividend, 84(4), (4.1) 

* registered investment, 204.4—204.7 

e related to another, 251(3) 

** deemed, on amalgamation, 251(3.1), (3.2) 

ee transfer of liability for Part VI.1 tax, 191.3 

ee where deemed not, 112(2.9) 

* reorganization of business, see Reorganization 
e residence of, 250(5) 

** corporate emigration, 219.1 

** extended meaning, 250(4) 

° returns 

°° to be filed, 150(1)(a), (e) 

ee where none filed, 150(1)(e) 

¢ rules applicable to, 123-125.1 

* scientific research and development (non-profit) 

ee annual information return, 149(7) 

** exemption, 149(1)(j) 

ee rules as to income, 149(9) 

e scientific research tax credit, refundable tax, 195 

¢ share-for-share exchange 

** computation of paid-up capital, 85.1(2.1) 

¢ ship operators, taxable income earned in a province, Reg. 410 

¢ small business deduction, 125 

¢ small business investment, Reg. 5101(1) 

°° exempt, 149(1)(0.3) 

* spouse or minor, for 


** property transferred or loaned to 

*** amalgamation, corporation continued on, 87(2)(j.7) 

* status of certain corporations, ITAR 50, Reg. Part XLVII 
* “stop-loss” rule, 112(3)-(7) 

¢ subject, 186 

ee deemed private corporation, 186(5) 

¢ subsidiary, see Subsidiary 

* successor, see Successor corporation 

O Sink, IVY 

e tax abatement, 124 


* tax on excessive capital dividend or capital gains dividend 
election, 184, 185 
* tax on excessive eligible dividend designation, 185.1, 185.2 
tax on foreign property held in certain savings plans, 205—207 
* -tax rate, 123 
abatements, 124 
manufacturing or processing, 125.1 
reductions as of 2001, 123.4 
small business deduction, 125 
eeeesurtaxis 2 
taxable Canadian, defined, 89(1)“taxable Canadian 
corporation” 
* taxable income earned in a province, Reg. Part IV 
«divided businesses, Reg. 412 
* taxation year of, 249(1)(a), 249(3) 


thinly capitalized 
e interest not deductible, 18(4)-(6) 
* transactions with non-resident, non-arm’s length persons 
ee extended reassessment period, 152(4)(b)(iii) 
e information return, 233.1 
*¢ offences and penalties re, 162(10) 
transfer of property to 
* attribution rules, 74.4 
* partnership, from, 85(2) 
e shareholder, from, 85(1) 
¢¢ eligible property, 85(1.1) 
truck operators, taxable income earned in a province, Reg. 409 
trust and loan, taxable income earned in a province, Reg. 405 
when “controlled”, 112(6)(b) 
wholly-owned subsidiary 
e defined, 248(1) 
without share capital, whether control acquired, 256(8.1) 
winding-up of 
ee distribution deemed dividend, 84(2), (6) 
Corporation payment 
¢ for acting services 
e¢ deferred payment by corporation to actor, 115(2.2) 
e¢ defined, 212(5.2) 
Corporeal property 
¢ defined, 
*¢ Quebec Civil Code, art. 906(energy) 
Corrections officer 
* pension accrual to retire early, see Public safety occupation 
Correspondence courses 
¢ education credit, full-time student, 118.6(2)B 
Corruption of public officials 
¢ no deduction for, 67.5 
Cost, see also Adjusted cost base; Capital cost; Rollover 
* acquisition, of 
* capitalized interest, 21 
¢ land, 18(2), (3.1) 
ee included in inventory, 10(1.1) 
* non-arm’s length transaction, 69(1)(a), (c) 


property owned Dec. 31/71, ITAR 26(3), (4) 
taxpayer becoming resident of Canada, ITAR 26(10) 
amount, see Cost amount 
borrowed money, of, capitalized interest, 21 
depreciable property, 13(7.1) 
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Cost (cont’d) 

¢ farm property transferred to child 

inter vivos, 73(3)(d) 

*¢ on death, 70(9)(b) 

¢ gift, of, 69(1)(c) 

* property after immigrating to Canada, 128.1(1)(c) 


property received from partnership, 98(3), (5) 
property seized for non-payment of debt, 79.1(6) 
* property whose value included in income, 52 
¢ share of corporation that becomes resident in Canada, 52(8) 
* tax shelter investment, 143.2(6) 
Cost amount, see also Adjusted cost base 
* defined 
for capital interest in a trust, 108(1), 206(1), Reg. 5000(7) 
generally, 248(1) 
stock dividend, 52(3) 
Cost base of property, see also Adjusted cost base 
¢ additions to, 53(1) 
* adjustments to, 53 
¢ deductions from, 53(2) 
* “relevant” to foreign affiliate, 95(4) 
Cost of capital 
¢ defined, Reg. 5202, 5203, 5204 
Cost of labour 
¢ defined, Reg. 5202, 5203, 5204 
Cost of manufacturing and processing capital 
¢ defined, Reg. 5202, 5204 
Cost of manufacturing and processing labour 
¢ defined, Reg. 5202, 5204 


Cost of the particular property 
* meaning of, for ITC recapture rules, 127(32) 


Costs, see Court: costs; Legal costs 


Costumes 
* capital cost allowance for, Reg. Sch. II:Cl. 12(k) 


Counselling services 

* investment, see Investment counselling fees 

* value of, not included in employee’s income, 6(1)(a)(iv) 
Countervailing duties, see Anti-dumping duties or countervailing 
duties 

Countries, see Prescribed countries 


Country-specific foreign expenses 
¢ defined, for resource expenses of limited partner, 
66.8(1)(a)(i)(D) 
Coupons 
° pane for non-resident, tax and statement required, 215(2), 
* identification of, 240(2) 
* ownership certificate required, 234 
* stripped bond, cost excluded from income when sold, 12(9.1) 
Court, see also Judge 
* appeal to, see Appeal; Tax Court of Canada 
* compliance orders 
after conviction of an offence, 238(2) 
re audit or demand for information, 231.7 
* costs 
awarded against taxpayer, treated as debt owing, 222.1 
Covenant 
* amount receivable for, on sale of property, 42 
* ecologically sensitive land, value when donated, 110.1(5), 
188.1(12) 
valuation applies for capital gains purposes, 43(2) 
“Created by the taxpayer’s will” 
* meaning of, 248(9.1) 
Credit, see Tax credits 
Credit-related gains and losses, effect on securities held, 
142.4(7)B 


Credit union, see also Financial institution 


“allocation in proportion to borrowing” defined, 137(6) 


io) bene of taxable dividends and capital gains, 137(5.1), 
(Si 


amalgamation of, in Quebec, 87(2.3) 

“bonus interest payment” defined, 137(6) 

deemed not to be private corporation, 137(7) 

defined, 137(6), 248(1) 

deposit insurance corporation deemed not to be, See) 
disposition of Canadian security, 39(5)(b) 

general provisions, 137 

insurer established to provide insurance to members, Reg. 
1408(1)“acquisition costs’(a)(iv) 

member, defined, 137(6) 

member’s income, 137(5) 

paid-up capital of, 89(1)“paid-up capital”(b) 

payment of tax, 157(2) 

reserves 
* maximum cumulative, defined, 137(6) 

share of, meaning, 248(1)“share” 

small business deduction, 137(3), (4) 

transitional, ITAR 58 


Creditable United States tax 


defined, 122.7(1) 


Creditor, see also Loan 


acceleration clause exercised by, 20(1)(n) 
defined, 79(1), 79.1(1), 80.01(3) 
property acquired on foreclosure by, 79 
seizure of property by, 79.1 

surrender of property to, 79 


Credits, see Tax credits 


Cremation services, sce Eligible funeral arrangement; Funeral 
services 


Crew 


defined, Reg. 105.1(1) 


Crib death monitor, medical expense, Reg. 5700(r) 
Criminal Injuries Compensation Board 


payments exempt, 81(1)(q), Reg. 6501 


Criminal proceedings 


secrecy provision not applicable, 241(3) 


Croatia, see also Foreign government 


universities, gifts to, Reg. Sch. VIII s. 18 


Crop insurance program, see Farm Income Protection Act; 
Drought region 


Cross-border amalgamation, 128.2 

Cross-border purchase butterfly, 55(1), (3.1), (3.2) 
Cross-border worker, see Commuter to United States 
Crown, see also Government 


corporation, see Crown corporation 

death of, Interpretation Act s. 46 

not bound by legislation, Jnterpretation Act s. 17 

¢ bound by deemed trust for tax withheld, 227(4.3) 

¢ bound by garnishment orders, 224(1.4) 

¢ bound by regulations requiring information returns, 221(3) 
¢ bound by withholding tax requirements, 227(11) 
petroleum, natural gas etc. acquired from, for unreasonable 
consideration, 69(7) 

e fair market value, 69(9) 

petroleum, natural gas etc. disposed of to, for unreasonable 
consideration, 69(6) 

* certain persons deemed to be same person, 69(10) 

¢ fair market value, 69(8) 

royalty, see Crown royalty 


Crown charge rebate 
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included in income, 12(1)(x.2) 
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Crown corporation 

* bonds of, no non-resident tax on interest paid, 
212(1)(b)Gi(C)AV) 

* corporation controlled by, not private corporation, 
89(1)‘‘private corporation” 

¢ debt held by federal government, excluded from capital tax, 
181(1)‘‘long-term. debt” 

« debt of, as qualified investment for RRSPs etc., Reg. 
4900(1)(q) 

¢ deemed not private corporation for Part IV tax, 227(16) 

* exemption for, 149(1)(d)-(d.4) 

ee election to remain taxable, 149(1.11) 

ee excluded where prescribed, 27(2) 

¢ federal, prescribed, Reg. 7100 

* prescribed, deemed not private corporation, 27(2) 

° reporting of contract payments, Reg. 237 

* subject to Part I tax, 27(2), 124(3) 

¢ subject to Part I.3 tax, 181.71 

° subject to Part [V.1 tax, 187.61 

¢ subject to Part VI tax, 190.211 

* subject to Part VI.1 tax, 191.4(3) 

* transfer of unused resource expenses, 66.6(1) 


Crown foundations 

¢ donations after February 18/97 

¢¢ by corporation, 110.1(1)(a)(viii) 

ee by individual, 118.1(1)“total charitable gifts”(g.1) 
¢ donations before February 19/97 

*¢ by corporation, 110.1(1)(b)(Gi) 

ee by individual, 118.1(1)“total Crown gifts”(c) 
Crown royalty 

e inclusion in income, 12(1)(o), 69(6), (7) 

¢ limitation on deduction, 18(1)(m) 

e refund or rebate of, income inclusion, 12(1)(x.2) 
Crutches 

* as medical expense, 118.2(2)(i) 

Culpable conduct 

¢ defined, for third-party penalty, 163.2(1) 

Cultural property, see also Art; Canadian Cultural Property 
Export Review Board 

* Canadian art, CCA claims allowed, Reg. 1102(1)(e) 
¢ disposition of, 39(1)(a)(i.1) 

e ¢ by institution or public authority, tax on, 207.3 

¢ excluded from capital gains rules, 39(1)(a)(i.1) 

fair market value, determination of, 118.1(10), (11) 
gift of 

¢ by corporation, 110.1(1)(c) 

¢ by individual, 118.1(1), (7.1) 

Culvert 

* capital cost allowance for, Reg. Sch. II:Cl. 1(c) 
Cumulative Canadian development expense, see also 
Canadian development expense 

¢ deduction for, 66.2(2) 

¢ reduction of, on debt forgiveness, 80(8)(c) 

¢ short taxation year, 66(13.1) 

Cumulative Canadian exploration expense, see also Canadian 
exploration expense 

¢ deduction for, 66.1(2), (3) 

¢ defined, 66.1(6) 

¢ reduction of, on debt forgiveness, 80(8)(b) 

° trust, of 

e* reduced by investment tax credit, 127(12.3) 
Cumulative Canadian oil and gas property expense, see also 
Canadian oil and gas property expense 

¢ deduction for, 66.4(2) 

e defined, 66.4(5) 

¢ reduction of, on debt forgiveness, 80(8)(d) 

* short taxation year, 66(13.1) 


Cumulative deduction account 

* prescribed addition and deduction, Reg. 7200 

Cumulative eligible capital, see also Eligible capital property 
* amalgamation, on, 87(2)(f) 

* ceasing to carry on business, on, 24 

deduction of 7% annually, 20(1)(b) 

defined, 14(5), 248(1) 

negative balance, recapture, 14(1) 

¢ effect of capital gains exemption election, 14(1)(a)(v)D 
partnership ceasing to exist, treatment of, 98(3)(g), 98(5)(h) 
reduction of, on debt forgiveness, 14(5)“cumulative eligible 
capital” F:P.1, 80(7) 

Cumulative foreign resource expense 

¢ defined, 66.21(1) 

“Cumulative gains limit’ defined, 110.6(1) 

* computation, on amalgamation, 87(2)(pp) 

Cumulative net investment loss 

e defined, 110.6(1) 


¢ reduced by taxable capital gains where exemption not 
available, 110.6(1)‘investment income’ (f) 


* reduces capital gains exemption available, 110.6(1)“cumulative 
gains limit” 110.6(2)(b), 110.6(2.1)(b) 

Cumulative offset account 

* computation, on amalgamation, 87(2)(pp) 

e deduction from income, 66.5(1) 

e+ change of control, 66.5(3) 

e defined, 66.5(2) 

* tax re, 196 

Cumulative reserve 

* maximum, of credit union, 137(6) 

Cumulative taxable income (of non-resident-owned investment 

corporation) 

¢ defined, 133(9) 

Curator, see also Legal representative 

* deemed to be legal representative, 248(1)“legal representative“ 

* obligations of, 159 

¢ return required by, 150(3) 

Currency, see also Foreign exchange 

¢ blocked 

*¢ income in, postponement of tax, 161(6) 

¢ calculation of foreign affiliate’s gain or loss in, 95(2)(f) 

¢ fluctuation, see Foreign exchange: fluctuations in 

Current amount (on disposition of specified debt obligation), 

see also Residual portion (on disposition of specified debt 

obligation) 

¢ application of, 142.4(4) 

° defined, 142.4(7) 

Custodian (of eligible funeral arrangement) 

¢ defined, 148.1(1) 

* repayment of funds by, taxable, 148.1(3), 212(1)(v) 

Custom Processing 

* treated as gross revenue from a mine, Reg. 1104(5.1) 

Customs Act 

° communication of information for enforcement of, 241(4)(d)(i) 

Cutlery 

° oe cost allowance for, Reg. 1100(1)(e), Reg. Sch. II:Cl. 

Cutting rights 

* capital cost allowance, separate classes, Reg. 1101(3) 

Czech Republic, see also Foreign government 

* universities, gifts to, Reg. Sch. VIII s. 16 


D 
DIC, see Deposit insurance corporation 
DPSP, see Deferred profit sharing plan 
DRIP, see Dividend reinvestment plan 
DVD, see Digital video disk 
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Daily compounding of interest, 248(11) 

Dairy, farming, 248(1)‘farming” 

Dam 

* capital cost allowance, Reg. Sch. II:Cl. 1(d) 

for mine, Reg. Sch. II:Cl. 10(1) 

Damages 

* taxation of, 9(1); IT-365R2 

* wrongful dismissal, for, see Retiring allowance 

Dancer 

* deduction from employment income, 8(1)(q) 

Data cable 

* capital cost allowance, Reg. Sch. II:Cl. 42(b) 

Data communication equipment 

* capital cost allowance, Reg. Sch. II:Cl. 3 

Data network infrastructure equipment 

* capital cost allowance, Reg. Sch. II:Cl. 46 

¢ defined, Reg. 1104(2) 

Data processing equipment, see Computer 

Dates, see Deadlines; Filing deadlines; Reassessment 

Daughter-in-law, as child of taxpayer, 252(1)(c) 

Day camp, see Child care expenses 

Day care, see Child care expenses 

Day of mailing 

* constitutes date assessment or determination made, 244(15) 

* presumed to be same as date appearing on notice, 244(14) 

Days 

¢ calculation of, Interpretation Act s. 27 

De facto control test 

* “controlled, directly or indirectly in any manner whatever”, 
256(5.1) 

Deadline 

¢ defined, for insurance demutualization, 139.1(1) 

Deadlines 

¢ extension of, by CCRA, 220(3.2) 


labour-sponsored venture capital corporation investments, 
127.4(5.1) 


RRSP contributions, 146(22) 
* payment of tax, see Payment of tax 
* prosecution, see Limitation periods 
* reassessments, see Reassessment 
¢ returns, see Filing deadlines 
* tax remittances, see Remittance of taxes withheld 
* transfer pricing, see Documentation — due date 
Deaf person, see also Hearing impairment 
¢ deaf-blind intervening services, 118.2(2) [2005 Budget 
proposal] 
disability supports deduction, 64(a)A(ii)(M) 
medical expense credit, 118.2(2)(1.44) 
* devices to assist, business expense, 20(1)(r) 
¢ disability credit, 118.3 
* guide dog, expenses, 118.2(2)(1) 
* lip reading or sign language training, 118.2(2)(1.3) 
medical expenses, 118.2(2), Reg. 5700 
real-time captioning services, see Captioning service 
rehabilitative therapy, 118.2(2)(1.3) 
sign language interpretation services, see Sign language 
Dealer compensation payment 
¢ defined, for securities lending arrangement, 260(1) 
Dealer (or trader) 
* automobile, standby charge for sales employees, 6(2.1) 
* in resource rights, 66(5) 
* in securities, see Securities: dealer, trader or agent 


Death, see also Death of taxpayer 


e e e e 


* danger of, communication of taxpayer information relating to, 


241(3.1) 


* funeral arrangements, see Eligible funeral arrangement; Funeral 


services 
Queen, of, /nterpretation Act s. 46 


Death benefit 


Canada Pension Plan, see Canada Pension Plan/Quebec 
Pension Plan: death benefit 

defined, 248(1) 

emigration of survivor, no deemed disposition, 
128.1(10)“excluded right or interest’(h) 

flowed through trust or estate, 104(28) 

income, 56(1)(a)(iii) 

income averaging, ITAR 40, see also Averaging of income; 
Income-averaging annuity contract 

lump sum 
¢ transfer from RPP, 147.3(7) 

Saskatchewan Provincial Pension Plan, rollover to RRSP or 
RRIF, 60(1)(v)(B.2) 

used to purchase income-averaging annuity contract, 
deductible, 61(2)(c) 

withholding of tax, 153(1)(d) 


Death duties 


deduction of, from pension benefits etc., 60(m) 
interest on, deductible, 60(d) 


Death of taxpayer 
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amounts receivable, 70(2) 

beneficiary of trust 

business income, effect on, 34.1(8)(a), 34.2(6)(c)(ii) 
business year-end income inclusion, 34.1(9) 

business year-end not calendar year, 34.1(8), (9) 

capital losses deductible against all income, 111(2) 
charitable donations carryback 
° carryback, 118.1(4) 
* claim against 100% of net income, 118.1(1)“total 

gifts’(a)(i1) 

* donation of non-qualifying security, 118.1(15) 
* made by will, deemed made in year of death, 118.1(5) 
publicly traded securities, reduced capital gain, 38(a.1)(ii) 
computation of income on, 70(1) 

consequences of, meaning, 248(8) 

debt forgiveness rules do not apply to extinguishment of debt 
by bequest, 80(2)(a) 

debt obligation settled by estate, 80(2)(p), (q) 

deemed proceeds of disposition of property, 70(5)—(10) 
disposition of property on, 70(5)—(10) 
e definitions, 70(10)“‘child”’ 
¢ legal representative, by, 164(6) 
¢ ordering, 70(14) 

disposition of right to share in partnership income, 96(1.5) 
elections, Reg. Part X 

eligible capital property, 70(5.1) 

entitlement to benefits on 
¢ deemed, spouse, 146(8.91) 
¢ other than spouse, by, 146(8.8), (8.9) 

forward averaging, 110.4(4) [repealed] 

funeral services provided from eligible funeral arrangement, no 
tax, 148.1(2)(b)() 

GST credit, 122.5(5)(c) 
* separate return, 104(23)(d) 

gifts, time of, 118.1(4) 

Home Buyers’ Plan income inclusion or rollover, 146.01(6), 
(7) 

instalments not required after, 156.1(3) 

investment tax credit, income inclusion re, 70(1)(b) 

land inventories, 70(5.2) 

last annuitant under registered retirement income fund, 
146.3(6)-(6.2) 

life estate in real property, termination of, 43.1(2) 
Lifelong Learning Plan income inclusion or rollover, 
146.02(6), (7) 

minimum tax not applicable, 127.55 


ee 
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Death of taxpayer (cont’d) 


° 
e 
e 
e 
e 


net capital loss, 111(2) 
no inventory adjustment for farming business, 28(1) 
occurrences as a consequence of, 248(8) 
partner return, 150(4) 
partnership 

value of rights or things, 53(1)(e)(v) 
partnership interest, transfer of, 100(3) 
payment by employer, see Death benefit 
payment of tax 

election to pay in instalments, 159(5) 
property passing to spouse or trust, 70(6) 
proprietor, return needed, 150(4) 
RPP contributions deductible, 147.2(6) 
RRIF 

income inclusion to deceased, 146.3(6), (6.2) 

tax-paid amounts, see Tax-paid amount 
RRSP 


distribution to child or grandchild, deferral while under 18, 


60()(v)(B.1) 
income inclusion to deceased, 146(8.8), (8.9) 
tax-paid amounts, see Tax-paid amount 
reserves not deductible, 72(1) 
resource properties, 70(5.2) 
return required, 150(1)(b), (e) 
where none filed, 150(1)(e) 
rights or things, 70(2) 
transferred to beneficiaries, 70(3) 
separate return, 70(2) 
minimum tax carryover not applicable to, 120.2(4) 


single payment from deferred profit sharing plan, 147(10.1), 
(10.2) 


spouse or spouse trust, property transferred to, 70(6) 
stock options, effect on, 7(1)(e) 

tax on, 70(1), (5) 

termination of life estate, 43.1(2) 

transfer of partnership interest, 98.2 


Debenture, see Bond; Convertible property 


Debt, see also Commercial obligation; Debt obligation; 
Indebtedness 


amalgamation, on, 87(2)(h) 


assets acquired from foreign affiliate for settlement of, 80.1(5) 


assumption of, debt forgiveness rules do not apply, 
80(1)“forgiven amount’ B(1) 
bad, see Bad debt 
corporation, of, 
qualified investment for RRSP etc., Reg. 4900(1)(i), (1.3) 
deficiency, 84.2(2), (3) 
defined, re seizure of property by creditor, 79(1), 79.1(1) 
disposition of, see Debt obligation: disposition of 
doubtful, reserve for, 12(1)(d), 20(1)(1) 
foreign currency, denominated in, 79(7), 80(2)(k), 80.01(11) 
forgiveness, see Debt forgiveness 
long-term 
defined, 190(1) 
non-qualifying 
owing to registered charity, 189 
trust for benefit of spouse, 70(8)(b) 
owed by corporation, adjusted cost base, 53(2)(p) 
owing by non-resident to corporation resident in Canada, 17 
parking, see Debt parking 
rescheduling or restructuring, expenses deductible, 
20(1)(e)(Gi.2), 20(1)(e. 1) Gii) 
security received in satisfaction of, 76 
seizure of property for payment of 
effect on creditor, 79.1 
effect on debtor, 79 
settlement of, see Debt forgiveness 


share issued in settlement of, 80(2)(g), (g.1) 
statute-barred, deemed settled, 80.01(9) 

¢ subsequent payments, 80.01(10) 
testamentary 

* trust for benefit of spouse, 70(8)(c) 
unpaid tax, etc., as, 222(2) 


Debt forgiveness, 80—80.04, see also Settlement of debt 


amalgamation, on, 80.01(3) 

application of remaining balance 

e adjusted cost base of capital property, 53(2)(g.1), 80(9)—-(11) 
¢ allowable business investment loss carryforwards, 80(4)(a) 

* capital cost of depreciable property, 13(7.1)(g), 80(5) 

* capital gain to absorb current capital losses, 80(12) 

* capital property, 53(2)(g.1), 80(9)-(11) 


cumulative Canadian development expense, 

66.2(5)‘cumulative Canadian development expense’M.1, 

80(8)(c) 

* cumulative Canadian exploration expense, 
66.1(6)cumulative Canadian exploration expense’J.1, 
80(8)(b) 

* cumulative Canadian oil and gas property expense, 
66.4(5)“cumulative Canadian oil and gas property 
expense’I.1, 80(8)(d) 

* cumulative eligible capital, 14(5)“cumulative eligible 
capital” F:P.1, 80(2)(f), 80(7) 

¢ farm losses, 80(3)(b) 


e foreign exploration and development expenses, 66(4)(a)(iii), 


80(8)(e) 
* income inclusion, 80(13), (14) 
net capital losses, 80(4)(b) 

* non-capital losses, 80(3)(a), 80(4)(a) 

¢ ordering of rules, 80(2)(c), 248(27) 

¢ related corporations’ shares and debt, 53(2)(g.1), 80(11) 

* resource expenditures, 80(8) 

e restricted farm losses, 31(1.1)(b), 80(3)(c) 

* successor pools, 66.7(2)(a)(i1), 66.7(3)(a)(ii), 66.7(4)(a) Gv), 

66.7(5)(a)(iii), 80(8)(a) 

* undepreciated capital cost pool, 80(5)(b), 80(6) 
bequest or inheritance, rules do not apply, 80(2)(a) 
corporation to shareholder, taxable benefit, 15(1.2) 
death, rules do not apply, 80(2)(a) 
debt issued in settlement of debt, 80(2)(h) 
debt of deceased settled by estate, 80(2)(p), (q) 
employer to employee, taxable benefit, 6(15) 
foreign affiliate’s gain or loss on, 95(2)(i) 
foreign currency debt, 80(2)(k), 80.01(11) 
forgiven amount, see Forgiven amount (re settlement of debt) 
guarantee, payment under, 80(2)(1) 
history preservation rules, 47(1), 49(3.01), 51(1), 53(4)-(6), 
86(4), 87(5.1), (6.1) 

¢ reduction of adjusted cost base, 53(2)(g.1) 
income inclusion, 12(1)(z.3), 80(13), (14) 

* corporation in financial difficulty, 61.3 
interest deemed to be separate obligation, 80(2)(b) 
partnership, by, 80(15) 

R&D expenditures, effect on, 37(1)(f.1) 
reserve, 61.2-61.4 
residual balance 

e defined, 80(14) 

* income inclusion, 80(13) 
settlement, meaning of see Settlement of debt 
share issued in settlement of debt, 80(2)(g), (g.1) 
simultaneous settlement of obligations, 80(2)(i) 
subsequent disposition, capital gain, 80.03(2) 
surrender of property 

¢ by debtor to creditor, 79(3), 79.1 

* subsequent to debt forgiveness, 80.03(2) 
transfer of forgiven amount to related person, 80.04 
winding-up, 80.01(4) 
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Debt obligation, see also Commercial obligation; Investment 
contract; Specified debt obligation 


accrued interest on, 12(3)—-(10) 

adjusted cost base, 53(2)(1) 

amalgamation, acquired in, 87(2)(e.2) 

assumption of, expenses deductible, 20(1)(e)(ii.2), 
20(1)(e. 1) (iii) 

deduction for over-accrual, 20(21) 


defined, see also Commercial debt obligation; Indexed debt 
obligation; Specified debt obligation 


re prepayments, 18(9.1), (9.2) 
discounted, see Bond: discount 
disposition of 
in exchange for other debt obligation, 40(2)(e.2) 


computing income from office or employment; Deductions in 
computing taxable income 


* alimony payments, 60(b) 

* amounts transferred as retiring allowance, 60(j.1) 
* Canadian exploration expenses, 66.1(2), (3) 

* capital element of annuity, 60(a) 

* “carved-out income”, 66(14.6) 

* child care expenses, 63 

* cost of borrowed money, 21 


* costs re construction of building or ownership of land, 
18(3.1)-(3.7) 


* cumulative Canadian development expenses, 66.2(2) 
short taxation year, 66(13.1) 
* cumulative Canadian oil and gas property expense, 66.4(2) 


coe addition to adjusted cost base, 53(1)(f.12) *¢ short taxation year, 66(13.1) 

ee to related person, 40(2)(e.1) * cumulative eligible capital on ceasing business, 24 
coe addition to adjusted cost base, 53(1)(f.1), (f.11) * cumulative offset account, 66.5 

*¢ whether capital loss allowed, 40(2)(g) (ii) e deemed residents, 64.1 

* escalating interest, accrual, Reg. 7000(2)(c.1) * deposit insurance corporation, 137.1(3) 

*¢ extended meaning of, 248(26) ee limitation, 137.1(4) 

+ for penalties, bonuses and rate reduction payments, 18(9.1) * disability supports deduction, 64 

*¢ for prepaid interest rules, 18(9.2) * dividend from foreign affiliate, re, 91(5) 


for PULP ase of scientific research tax credit, 
127.3(2)“scientific research and experimental development 
tax credit’’(d) 


* employee benefit plan, 32.1 
employer’s contributions 
* deferred profit sharing plan, 147(8), (9) 


ae fi cae lly, ae are * employees profit sharing plan, 144(5) 
a eggs a * registered supplementary unemployment benefit plan, 145 
se election Te scientific research tax credit, 127.3(9) * estate tax applicable to certain property, 60(m) 
wo mmexcasing uiterest rate saderval: Reg A000 (er1) * foreign exploration and development expenses, 66(4) 
ee AUC Y ¢« short taxation year, 66(13.1) 
* issued by partnership, 80(13)E(a), 80(14)(b), 80(15), (18) + foreign taxes, re, 91(4) 
m fs BXE)n) ‘ : Me * insurance corporation 
° one by related person, no loss permitted on disposition, ** amounts paid or credited to policyholders, 140(1) 
(2) (e.}) OF : we 7 * interest on death duties, 60(d) 
° partial obligation treated the same as entire obligation, 248(27) - legal expenses of collecting or establishing right to ‘pension 
* prescribed — benefit etc., 60(0.1) 
** accrued interest on, Reg. 7000 * maintenance payments, 60(b), (c), 60.1 
ee deemed accrual of interest, 12(9) * mental/physical impairment 
** exception, 12(9.1) ** attendant care expenses, 64(a)A(1i)(J) 
** anf donations ae charities, 3 8(a. 1), Reg. 6210 * mortgage on depreciable property, loss from sale of, 20(5), 
* qualifying, see Qualifying debt obligation 5. 
* settlement of, see Debt forgiyeness * moving expenses, 62 
* specified, see Specified debt obligation * Part 1.2 tax payable, 60(w) 
¢ used or held in insurance or moneylending business * patronage dividend, 135(1) 
*¢ “eligible property” for transfer to corporation by ° 


shareholder, 85(1.1)(g) 


Debt parking, 80.01(6)-(8) 


deemed settlement of debt, 80.01(8) 
subsequent payment of debt, 80.01(10) 


Debt substitute share 


defined, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. XXIX A:5(c) 


Debtor 


defined, 80(1), 80.01(1), 80.04(1) 
gain on settlement of debts, 80(1), Reg. Part LIV 


Deceased person, see Death of taxpayer 
December 31, 1995 income 


e 


defined, 34.1(4)-(6), 34.2(1) 


Decline in value of property 


e 


inventory writedown, 10(1), (1.01) 
rules preventing transfer of losses, 13(21.2), 40(3.3), (3.4) 


Decoder 


television, visually displaying vocal portion of signal 
medical expense, Reg. 5700(q) 


Deduction 


or set-off, recovery of taxes by, 224.1 


° carryover of, 135(2.1) 
provincial pension plan contributions, 60(v) 
RPP, actuarial surplus payment, 60(j.01) 
RRSP, premiums under, 60(i) 
refund of income payments, 60(q) 
refund of RRSP premium transferred to annuity, 60(1) 
refund of undeducted past service additional voluntary 
contributions, 60.2(1) 
repayment of overpayment of certain benefits, 60(n) 
repayment of policy loan, 60(s) 
residents absent from Canada, 64.1 
resource and processing allowances, Reg. Part XII 
resource expenses 
* successor corporation, 66.7 
retirement compensation arrangement 

benefit from, 60(t) 

contributions to, 20(1)(r) 

disposition of interest in, 60(u) 
scientific research and experimental development, 37 
spousal RRSP, amounts transferred to, 60(j.2) 
succession duties applicable to certain property, 60(m.1) 
superannuation benefits transferred to another plan, 60(j) 
support payments, 60(b), (c), 60.1 
trusts of, 104(6)-(8) 


Deductions in computing income, see also Deductions in 
computing income from business or property; Deductions in 


* non-resident beneficiaries, for, 104(10) 
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Deductions in computing income (cont’d) 
» uncollectible proceeds of disposition, 20(4)—(4.2) 


Deductions in computing income from business or property, 
see also Deductions in computing income 

¢ accrued interest on transferred bond, 20(14) 

amount deemed to be tax payable, 20(1)(I)) 

bad debts, 20(1)(p) 

banks, 26(2) 
CPP/QPP contributions, 8(1)(1.1), 60(e) 
cancellation of lease, 20(1)(z), (z.1) 
capital cost allowance, see Capital cost allowance 
cumulative eligible capital amount, 20(1)(b) 
depletion, see Depletion allowances 
discount on certain obligations, 20(1)(f) 
dividend from foreign affiliate, 20(13) 
employer’s contributions 

deferred profit sharing plan, 20(1)(y), 147(8), (9) 
pension plan, 20(1)(q), 147.2(1) 
limitation, 20(22) 
special, 20(1)(r) 

profit sharing plan, 20(1)(w) 

supplementary unemployment benefit plan, 20(1)(x) 
expense of issuing shares or borrowing money, 20(1)(e) 
exploration and development grants, 20(1)(kk) 
foreign taxes 
¢ exceeding 15%, 20(11) 

guarantee fees etc., 20(1)(e.1) 

injection substances, 20(1)(II) 

interest 
* accrued on purchased bond, 20(14) 
* compound, 20(1)(d) 

¢ paid on borrowed money, 20(1)(c) 

inventory adjustment, 20(1)(i1) 

investigation of site, 20(1)(dd) 

investment counsel fee, 20(1)(bb) 

landscaping, 20(1)(aa) 

life insurance corporation, 138(3) 

limitations on, 18(1), (11) 

mineral resources, 65 

mining taxes, 20(1)(v) 

oil or gas wells, 65 

patronage dividend, 20(1)(u) 

permitted, 20(1) 

prepaid expenses 
e limitation re, 18(9) 

reinsurance commission, 20(1)(jj) 

repayment of amount previously included, 20(1)(m.2) 
repayment of inducement, 20(1)(hh) 

repayment of shareholder’s loan, 20(1)G) 
representation expenses, 20(1)(cc) 

reserves, see Reserve 

resource allowances, 20(1)(v.1) 

salary deferral arrangements, 20(1)(oo) 

scientific research and experimental development, 37 
share transfer fees, 20(1)(g) 

terminal loss, 20(16) 

utilities service connection, 20(1)(ee) 

western grain stabilization levy, 20(1)(ff) 
Deductions in computing income from office or employment, 
see also Deductions in computing income; Employee; Expenses 
* aircraft costs, Reg. 1100(6) 

e¢ reasonability, 8(9) 

° allowed, 8(1) 

° artists’ expenses, 8(1)(q) 
¢ automobile expenses, 8(1)(h.1) 


clergyman’s residence, 8(1)(c) 
limitations 
¢ general, 8(2) 


ee meals, 8(4) 

* registered pension plan contributions, 8(1)(m), 147.2(4) 

* retirement compensation arrangement, 8(1)(m.2) 

* teachers’ exchange fund, 8(1)(d) 
Deductions in computing tax, see also Tax credits 
corporations 
e abatement, 124 
* income earned in province, 124(1) 
¢ manufacturing and processing profits, 125.1 
e small business deduction, 125 _ 

exploration and drilling expenses, ITAR 29(32), (33) 

foreign tax, 126 

gifts, 118.1(3) 

Oy earned in province that provides schooling allowance, 

( 

Income War Tax Act, under, ITAR 17(1) 

international organization, levy by, 126(3) 

investment corporation, 130(1) 

investment tax credit, 127(5)—(36) 

logging tax, 127(1) 

manufacturing and processing profits, 125.1 

mortgage investment corporations, 130.1 

personal credits, 118—118.95 

political contributions, 127(3)-(4.2) 

S.C. 1947, c. 63, s. 16, under, ITAR 17(3) 

small business deduction, 125 

taxable dividends, 121 
Deductions in computing taxable income, see also Tax credits; 
Deductions in computing income 

* amounts exempt under tax agreements, 110(1)(f)(@) 

¢ annual adjustment, 117.1 

¢ capital gains, 110.6 

* corporations 

e¢ gifts, 110.1 

° dividend 

ee from foreign affiliate, 113 

*¢ received by corporation, 112 

¢ employee stock options, 110(1)(d), (d.1) 
¢ home relocation loan, 110(1)Q) 

e Income War Tax Act, under, ITAR 17(2) 
¢ indexing, 117.1 

¢ losses of other years, 111 
¢ medical expenses, see Medical expenses 


member of religious order, 110(2) 
net capital losses, 111(1)(b), 1110.1), (2) 
non-capital losses, 111(1)(a) 
non-resident trusts, 94(3) [to be repealed] 
order of applying provisions, 111.1 
other, permitted, 110 
Part VI.1 tax, 110(1)(k) 
part-year resident, 114 
separate returns, 114.2 
social assistance payments, 110(1)(f)(iii) 
unemployment insurance benefit repayment, 110(1)(i) 
workers’ compensation payments, 110(1)((ii) 
Deemed disposition, see Disposition: deemed 
Deemed dividend, see Dividend: deemed 
Deemed gain 
¢ defined, 104(21.4)(a) 
Deemed overpayment, see Overpayment of tax: deemed 
Deemed realization of gains, see Disposition: deemed 
Deer, 80.3(1)“breeding animals” 
Defaulting taxpayer, 226 
Defence forces, see Canadian Forces 
Deferral, see also Rollover 
* amount, see Deferral amount 
¢ departure tax, by posting security, 220(4.5)-(4.54) 
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Deferral (cont'd) 

* expenses payable but not paid, 78 

* stock option benefit, 7(1.1), (1.8), (8)-(16) 

* tax on distribution by trust to non-resident beneficiary, by 
posting security, 220(4.6)-(4.63) 

Deferral amount 

* defined, for foreign investment entities, 94.2(1) 

* fresh start after change in status, 94.2(15), (17) 

* fresh start after emigration, 94.2(16) 

* superficial disposition, 94.2(18) 

Deferred amount, defined, 248(1) 

Deferred annuity out of pension plan, 254 

Deferred income 

* salary deferral arrangements, 6(1)(i), 6(11)-(14) 

Deferred income plans, 144-147.3, see also Deferred profit 

sharing plans; Registered education savings plans; Registered 

pension plan; Registered retirement income fund; Registered 


retirement savings plan; Registered supplementary unemployment 
benefit plan 


* foreign property of, Reg. 5000 
* interest on money borrowed to invest in, not deductible, 18(11) 
* over-contributions to 
tax on, 204.1—204.3 
* property acquired by trusts governed by 
tax re, 205—207 
* property held by trust governed by 
taxite, 207.1,:.207.2 
* qualified investments, Reg. Part XLIX 
* small business investments, Reg. Part LI 
* tax on non-qualified investments, 207.1 
Deferred payment 
* defined (re top-up disability payments), 8(1)(n.1)(i) 
Deferred profit sharing plan 
age 69 maturity, 147(2)(k), 147(10.6) 
amendments to 
* anti-avoidance, 146(5.21) 
amount received from, income, 56(1)(i) 
amount taxable, 147(18), 201 
anti-avoidance rule, 147(18), (22) 
annuity purchased by, see purchase of annuity by (below) 
benefit under 
* estate tax on, deductible, 60(m) 
* succession duties on, deduction for, 60(m.1) 
e taxable, 147(10)-(12) 
conditions, 147(2) 
continuation of, in amalgamation, 87(2)(q) 
defined, 147(1), 248(1) 
definitions, 147(1), 204 
disposal of shares 
¢ deduction re amount, 110(1)(d.3) 
disposition of property to 
* capital loss nil, 40(2)(g)(iv)(A) 
distribution deemed disposition, 200 
emigration of employee, no deemed disposition, 
128.1(10)“excluded right or interest’’(a)(iv) 
* employee contributions prohibited, 147(2)(a.1), 147(14)(c.2) 
* employer’s contribution 
¢ deductible, 20(1)(y), 147(8), (9) 
ee limitations, 18(1)q), 147(5.1), 147(9) 
* not includable in employee’s income, 6(1)(a)(i) 


terms limiting, 147(2.1) 
where not deductible, 147(9.1) 
“excess amount” defined, 204.2(4) 
¢ excluded from various trust rules, 108(1)“‘trust’’(a) 
forfeited amounts, 147(2)(i.1), 147(10.3) 
¢ defined, 147(1) 
¢ reallocation of, 147(2.2) 
forfeitures, tax on, 201 


e 


individual ceasing to be employed by an employer 
* compensation, 147(5.11) 
initial non-qualified investment, defined, 204 


insurance Seance en demutualization conversion benefit, 
139.1(12), (14) 


interest on money borrowed to invest in, whether deductible, 
18(11)(c) 
life insurance policies, 198(6)-(8) 
lump-sum payment 
* remuneration, Reg. 100(1) 
maturity by age 69, 147(2)(k), 147(10.6) 
money borrowed for contribution to 
* limitation on deductibility, 18(11)(c) 


non-deductible employer contributions prohibited, 147(2)(a.1) 
147(14)(c.2) 


non-qualified investments of, defined, 204 
not employees profit sharing plan, 147(6) 
overcontribution to, 204.1(3) 

participating employer, meaning of, 147(1.1) 
payment out of profits, meaning of, 147(16) 
payments under 

* non-resident, to, 212(1)(m) 

¢ taxable, 147(10) 


* used to purchase income-averaging annuity contract, 
deductible, 61(2)(a) 


¢ withholding of tax, 153(1)(h) 
profit sharing plan, defined, 147.1(1) 
property 
* appropriation of, by employer, 147(13) 
* disposition or acquisition of, for inadequate consideration, 
147(18) 
purchase of annuity by, 147(2)(k)(vi) 
* before 1997, 147(10.6) 
qualified investment, defined, 204‘‘qualified investment” 
qualified investments, Reg. Part XLIX 
e defined, 204 
registration of, 147(2)-(5), Reg. 1501 
* revocation, 147(14), (15) 
revocation of, 147(14), (22) 
revoked plan 
defined, 204, Reg. 4901(2) 
“excess amount” defined, 204.2(4) 
payments under, subject to withholding of tax, 153(1)(h) 
rules applicable, 147(15) 
shares included in single payment on retirement etc., 
147(10.1), (10.2) 
e disposal of, 147(10.4), (10.5) 
single payment on withdrawal, 147(10.1), (10.2), (10.4)-(12), 
Reg. 1503 
surrender of rights 
* on marriage/relationship breakdown, 147(2)(e)(i) 
¢ to avoid revocation, 147(2)(e)(iii) 
tax on forfeitures, 201 
tax on initial non-qualified investments, 199 
tax on non-qualified investments, 198 
¢ distribution deemed disposition, 200 
¢ refund 
*¢ on disposition, 198(4) 


on recovery of property given as security, 198(5) 
return required, 202(1) 
tax on overcontributions to, 204.1 
tax payable by 
* on acquisition of shares not at fair market value, 206.1 
* on foreign property, 206 
* on holding certain property, 207.1(2) 
tax re foreign property, 205—207 
tax where inadequate consideration on purchase or sale, 201 
taxation year of, 144(11) 
testamentary trust receiving benefits from, 104(27.1) 
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Deferred profit sharing plan (cont’d) 
e transfer to 


¢* capital loss deemed nil, 40(2)(g)Gv)(A) 

ee DPSP, from, 147(19) 

¢ transfers from 

ee DPSP, to, 147(19)(d)(~i1) 

e* excess, 147(22) 

e* registered pension plan, to, 147(19)(d)(ii1) 

ee registered retirement income fund, 147(19)(d)(iv) 

** registered retirement savings plan, to, 147(19)(d)(ii) 

ee restrictions re, 147(21) 

¢* spousal RRSP, to, 60.2) 

**  spouse/partner’s RRSP, RRIF or RPP on breakdown of 
relationship, 147(2)(e)(i), 147(19)(b) (G1) 

ee taxation of amount transferred, 147(20) 

ee trust, through, to RPP or RRSP, 104(27.1) 

¢ trust under, exempt, 147(7), 149(1)(s) 

Defined benefit limit 

¢ defined, Reg. 8500(1) 

Defined benefit provision 

¢ defined, 147.1(1) 

Defined contribution provision, see Money purchase provision 

Definitions, see also the specific defined terms 

¢ application of, Interpretation Act s. 15 

* capital gains exemption rules, 110.6(1) 

* capital property rules, 54 

e charities, 149.1(1) 

° corporations, 89 

¢ foreign affiliate rules, 95 

¢ general, 248 

e insurance rules, 138(12), 148(9), Reg. 1408 

e investment tax credit rules, 127(9) 

* registered pension plans, 147.1(1) 

* registered retirement income funds, 146.3(1) 

* registered retirement savings plans, 146(1) 

* regulations, /nterpretation Act s. 16 

¢ relationships, 251—252 

° resource taxation, 66(15), 66.1(6), 66.2(5), 66.4(5) 

e small business rules, 125(7) 

¢ terms used in regulations, Interpretation Act s. 16 

* trusts, 108 

Delegation of powers and duties of Minister 

e administrative, 220(2.01) 

° by regulation, 221(1)(f) (repealed), Reg. Part IX (repealed) 

Demand 

¢ by Minister 


e* actuarial report, for registered pension plan, Reg. 8410 
ee books and records, to retain, 230(7) 

ee documents, for, 231.2(1)(b) 

ee information, for, 231.2(1)(a) 


¢ foreign investment entity, where information not 
provided, 94.1(2)(p)-(r), 94.2(2)(d) 
¢ information return, for, 233 
* return, for, 150(2) 
proof of failure to comply with, 244(7), (8) 
proof of service, 244(5), (6) 
third party, see Garnishment for taxes unpaid 
Demutualization, 139.1 
defined, 139.1(1) 
effect of, 139.1(4) 
holding corporation, see Holding corporation 
paid-up capital following, 139.1(6), (7) 
rollover of ownership rights into shares, 139.1(4)(a), (d) 
time of, 139.1(2)q) 
Denmark, see also Foreign government 
* stock exchange recognized, Reg. 3201(s) 


Density 
¢ hydrocarbons, determination of, Reg. 1107 


Dental bills, as medical expense, 118.2(2)(a) 
Dental instruments (smal!) 

* capital cost allowance for, Reg. Sch. I:Cl. 12(e) 
Dental mechanic 

* payments to, as medical expenses, 118.2(2)(p) 
Dental plan, see Private health services plan 
Dentist, see also Professional practice 

e defined, 118.4(2) 

Department of Canadian Heritage, see Canadian Heritage, 
Department of 

Department of Energy, Mines and Resources 


* certificate re Class 34 property, Reg. 1104(11), Sch. II:Cl. 
34(d), Sch. I:Cl. 34(g) 

* certificate re mineral deposit, 248(1)“mineral resource”(d)(i) 

* certificate re oil or gas well, 66.1(6)“Canadian exploration 
expense’’(d)(iv), 66.1(10) 

* communication of information to, 241(4)(d)(v)-(vi.1) 

* consultation re mine capacity, Reg. Sch. I:Cl. 1), Sch. II:Cl. 
28(b)(ii) 

* consultation re pipeline, Reg. Sch. II:Cl. 1(1), Sch. U:Cl. 2(b) 

* determination of prescribed energy conservation property, 
13(18.1), 241(4)(d)(vi.1) 

Department of Finance comfort letters, see Table of Comfort 

Letters 


Department of Fisheries and Oceans Act, see Northern Cod 
Compensation and Adjustment Program 


Department of Human Resources Development, see Human 

Resources Development Canada 

Department of Labour Act 

¢ s. 5, income assistance payments under, see Older Worker 
Adjustment, Program for 

Department of National Revenue, see Canada Customs and 

Revenue Agency 

Departure tax, see Ceasing to be resident in Canada 

Dependant 

¢ alimony or maintenance paid to, 118(5) 

* credit for, 118(1)B(b), (d), 118(3.1)-G.3) 

e¢ apportionment of, 118(4)(e) 

e deemed resident, of 

ee also deemed resident, 250(1)(f) 

defined, 118(6), Reg. 8500(1) 

infirm, see Infirm dependant 

¢ medical expenses of, 118.2(2)(a) 

° et or physical impairment, 118.2(2)(b), (c), 118.3(2), 


notch provision, 117(7), 118.2(1)D 

partial 
¢ mental or physical impairment, 118.3(3) 

spouse, 118(1)B(a), 118(3.1)-(3.3) 

wholly dependent persons, credit for, 118(1)B(b), 
118(3.1)-(3.3) 
ee limitation, 118(4) 
Dependants’ relief acts, trust created by, 70(6.1) 
Dependent personal services, see Employment: income from 
Depletion allowances, see also Resource allowance 
* gas well, 65, Reg. Part XII 
¢ lessee and lessor, allocation between, 65(3) 
e mineral resource, 65, Reg. Part XII 
ee coal mine, allocation, 65(3) 


mining exploration, Reg. 1203 

oil well, 65, Reg. Part XII 

supplementary, Reg. 1212 
¢ timber limit, 65 
Depletion base, see Earned depletion base; Mining exploration 
depletion base; Supplementary depletion base 
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Deposit 

* eligible, see Eligible deposit 

* insurance corporation, see Deposit insurance corporation 

* on container 

** as income, 12(1)(a)(ii) 

* * deduction when repaid, 20(1)(m.2) 

ee reserve for, 20(1)(m)(iv) 

* specified, see Specified deposit 

Deposit balance 

* of insurer, defined, Reg. 2400(1) 

Deposit insurance corporation, see also Canada Deposit 

Insurance Corporation 

* amounts included in income, 137.1(1), (10) 
amounts not included in income, 137.1(2) 

* capital tax, exemption from, 181.1(3)(e) 

* deductions in computing income, 137.1(3) 

¢¢ limitation, 137.1(4) 

* * payments to member institutions, 137.1(11) 

* deemed 

** mark-to-market property, by financial institution, 142.5(2) 

** on becoming a financial institution, 142.6(1)(b) 

** on ceasing to be a financial institution, 142.6(1)(c) 

* specified debt obligation that was inventory of financial 

institution, 142.6(4)(a) 

¢ deemed not credit union, 137.1(7) 

¢ deemed not private corporation, 137.1(6) 

¢ deeming provision re, 137.1(5.1) 

¢ defined, 137.1(5) 

+ for purposes of dividend gross-up and tax credit, 89(15) 

* investment property, defined, 137.1(5) 

* member institution 

¢¢ defined, 137.1(5) 

** payments by, deductible in computing income, 137.1(11)(a) 

*¢ repayment deductible in computing income, 137.1(11)(b) 

** repayment excluded from income of previous year, 

137.1(12) 

*¢ security for payment of tax, 220(4.3), (4.4) 

* no high-gross-up dividends, 89(1)‘‘general rate income 
pool”C(b) 

* not subject to mark-to-market rules, 142.2(1)“financial 

institution” (c)(iv) 

principal amount of interest payable, 137.1(10.1) 

property owned since before 1975, 137.2 

special tax rate, 137.1(9) 

transfer of premiums from another deposit insurance 

corporation, 137.1(2)(b) 

* transfer of premiums to another deposit insurance corporation, 
137.1(4)(d) 

* wholly-owned subsidiary deemed deposit insurance 
corporation, 137.1(5.1) 

Depositary 

¢ defined, Reg. 223(5) 

Depository receipt 

* qualified investment for RRSP etc., Reg. 4900(1)(p.1) 

Deposit-taking institution 

¢ additional tax on, 190.1(1.1) 

Depreciable property, see also Capital cost allowance 

* acquired 

** amalgamation, on, 87(2)(d), (d.1) 

*¢ by transfer, amalgamation or winding-up, Reg. 1102(14), 

(14.1) 

capital cost, 13(5.2) 

non-arm’s length, 13(7)(e), Reg. 1102(20) 
corporations controlled by one trustee, 13(7.3) 

partner’s cost, ITAR 20(4)‘‘acquisition cost” 

with government assistance, deemed capital cost, 13(7.1), 

(7.2) 

¢ additions and alterations, Reg. 1102(19) 

* amortization, see Capital cost allowance 


* available for use, 13(26)-(32), Reg. 1100(2)(a)(i), (vii) 
* borrowing money for, 21(3) 
capital, disposed of 
* capital cost, 13(5.4) 
* lease cancellation payment, 13(5.5) 
* recaptured depreciation, 13(5.3) 
capital cost, see Capital cost 
capital cost allowance, see also Capital cost allowance 
* classes, Reg. Sch. II 
capitalization of interest, 21(1), (3) 
* reassessment, 21(5) 
certain transactions after 1971, ITAR 20(1.2) 
change in proportions of use, 13(7)(d), 13(9) 
change in use 
* deemed acquisition/disposition, 13(7)(a), (b), 13(9) 
classes, for capital cost allowance, Reg. Sch. II 
* inclusions in, Reg. 1103 
* transfers between, Reg. 1103 
cost of money borrowed to acquire, 21(1) 
e election, 21(1) 
deductions allowed, Reg. Part XI 
° oe pectnpopne income from farming or fishing, Reg. Part 


deemed, Reg. 1101(5g) 
* capital cost allowance, Reg. Sch. II:Cl. 36 
* separate classes, Reg. 1101(5g) 
deemed capital cost of, 13(7.4) 
deemed disposition/reacquisition 
* capital cost, deemed, 13(7)(f) 
e on death, 70(5) 
defined, 13(21) 
* on windup of corporation, 88(1)(c.7) 
depreciation, see Capital cost allowance 
disposition of 
after ceasing business, 13(8) 
bad debt on, 20(4) 
capital gain on, 39(1)(a) 
on death 
order of disposition, 70(14) 
to child, 70(9) 
to spouse, 70(6); ITAR 20(1.1) 
proceeds of disposition, defined, 13(21) 
recapture, up to original cost, 13(1) 
terminal loss, where no property left in class, 20(16) 
divided use 
e change in ratio of uses, 13(7)(d) 
* deemed cost/proceeds of income-producing part, 13(7)(c) 
dividend in kind, ITAR 20(1.4) 
* election re 
ee deemed, 44(4) 
e exchanges of, 13(4) 
¢ exclusions from classes, Reg. 1102 
¢ first-year rule, Reg. 1100(2)-(2.4) 
¢ half-year rule, Reg. 1100(2)-(2.4) 
* manufacturing and processing business, acquired for 
e* deemed capital cost of, 13(10) 
* manufacturing and processing enterprises, Reg. 1102(15), (16) 
e misclassified, 13(6) 
¢ prescribed class, of 
e¢ transferred to corporation by shareholder, 85(1)(e), (e.1), 
(e.3), (e.4) 
proceeds of disposition of, 13(21) 
receipt of government grant, 13(7.1), (7.2) 
recreational property, Reg. 1102(17) 
replacement for, 13(4), (4.1) 
rollover of 
* to corporation, 85(1)(e), 85(5) 
¢ to partnership, 97(2) 
¢ to trust, 107.4(3)(d) 
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Depreciable property (cont’d) 

¢ sale of, see disposition of (above) 

¢ sale of mortgage, etc., 20(5), (5.1) 

¢ separate classes, Reg. 1101 

¢ transfer of 

¢e non-resident insurer, by, 138(11.8) 

** not at arm’s length, 13(7)(e), 13(21.2) 

°¢ on mutual fund rollover, 132.2(1)(d) [to be repealed], 

132.2(3)(c) [draft] 

e+ pre-1972, not at arm’s length, ITAR 20(1.3) 

e* to corporation, rules, 85(1)(e), 85(5) 

** to trust, qualifying disposition, 107.4(3)(d) 

*e where UCC exceeds fair market value, 13(21.2) 

¢ uncollectible proceeds of disposition, 20(4)—-(4.2) 

* undepreciated capital cost, 13(21) 

Depreciation, see alsc Capital cost allowance 

e double, in lieu of, Reg. 1100(1)(d) 

¢ property acquired before 1972, ITAR 18 

Deputy Minister, see Commissioner of Customs and Revenue 

Derivative assessment, 160 

Designated amount 

¢ of trust, in respect of capital gains, 104(21.2) 

Designated area 

¢ defined in Canadian Wheat Board Act, 76(5) 

Designated beneficiary 

e defined, 210 

* no deduction for income of trust paid to, 104(7) 

Designated benefit, see Registered retirement income fund: 

designated benefit 

Designated city 

* defined, Reg. 7304(1) 

Designated Class 34 income, Reg. 1100(24) [repealed] 

Designated contributor (in respect of a trust), see also Settlor 

(of trust) 

* application in definition of exempt beneficiary, 104(5.4)(b)(i), 
il 


¢ defined, 104(5.6), (5.7)(c) 

Designated corporation 

e defined, for FAPI rules, 95(2)(s) 

¢ defined, for insurance rules, Reg. 2405(3) 

«¢ loan by insurer to, 138(4.5) 

Designated cost (of interest in foreign investment property) 
¢ application in calculation of income, 94.1(4) 

¢ defined, 94.1(1) [proposed] 

Designated country, see also Designated treaty country 
¢ defined, Reg. 8006 

Designated educational institution 

¢ defined, 118.6(1) 


° registered educational savings plan, 146.1(1)“post-secondary 
educational institution’(a), 146.1(1)“‘trust’(d) 


e student enrolled at, education credit, 118.6(2) 

Designated entity 

¢ defined, re non-resident investment or pension fund, 
115.2(3)(b) 

Designated financial institution 

e defined, 153(6) 

* large remittances to be made at, 153(1) 


Designated income, see Trust (or estate): designated income, tax 
on 


Designated insurance property 

¢ defined, 138(12), 248(1) 

Designated investment services 

¢ defined, re non-resident investment or pension fund, 115.2(1) 
Designated limited partnership 

¢ defined, Reg. 5000(7) 


* partner’s interest excluded from foreign property, Reg. 
5000(1.1)(e) 

Designated overburden removal cost, Reg. 1104(2), Reg. Sch. 

DCh12(q) 

¢ defined, Reg. 1104(2) 

Designated partnership 

¢ defined, for FAPI rules, 95(2)(t) 

¢ defined, for non-resident surplus stripping, 212.1(3)(e) 

Designated pension plan, see Designated plan 

Designated person 

¢ benefit conferred on through corporation, 74.4(2) 

** exceptions, 74.4(4), 74.5(5) 

°« special rules, 74.5(6)—(8) 

¢ benefit conferred on through trust, 74.3(1) 

¢ defined 

ee for attribution rules, 74.5(5) 

e+ for communication of information, 241(10) 


Designated plan 

¢ defined, Reg. 8515(1)—-(3) 

Designated property 

* capital dividend account, re 

ee defined, 89(1) 

* + gain on excluded from calculation, 89(1)“capital dividend 
account’”’(a)(i)(C)(1), 89(1)‘‘capital dividend 
account’’(a)(i1)(C)() 

¢ foreign accrual property income, re 

e* defined, 95(3.1) 

Designated rate 

¢ defined, Reg. 5100(1) 

Designated region, prescribed 

* credit for investment in, 127(9)‘specified percentage”’(a)(11)(B), 

127(9)“specified ea au 127(9)“‘specified 
percentage’’(e)(1)(B) 

* defined, Reg. 4607 

Designated shareholder 

¢ defined, Reg. 4901(2), (2.3) 

Designated treaty country, Reg. 5907(11), (11.1) 

Designated underground storage cost 

¢ defined, Reg. 1104(2) 

Designated value 

¢ defined, 206(1) 

Designated withdrawal 

¢ defined, for Home Buyers’ Plan, 146.01(1) 

Designation 

* to treat capital gain as forgiven amount, 80.03(7) 

Designation year (re capital gains of trust) 

¢ defined, 104(21.2) 

Determination, see also Assessment 

¢ Appropriations for Contingencies of a Bank, 26(4) 

* legal fees relating to, 56(1)(1), 60(0), 152(1.2) 

Minister, by 

general anti-avoidance rule application, 152(1.11) 
lossessofwls2 (nb) 

* binding on Minister and taxpayer, 152(1.3) 

¢ following GAAR assessment, 152(1.11), (1.12) 

e treated like an assessment, 152(1.2) 

that taxpayer’s chief source of income not farming, 31(2) 
notice of 

date deemed made, 244(14), (15) 

general anti-avoidance rule application, 152(1.11), 245(6) 

losses, 152(1.1), 152(1.2) 

mailing date, 244(14) 

proof that not objected to, 244(10) 

provisions applicable to, 152(1.2) 

partnership income or loss, 152(1.4)-(1.8) 

* objection to, 165(1.15) 

question, of, by Tax Court, 174 
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Determination (cont’d) Disability payments 
¢ redetermination, 152(1.2) ¢ military action, for 
* tax consequences under general anti-avoidance rule, 245(5) ** exempt, 81(1)(e) 
. SE ehtteteat 110.6(1)“qualified small business corporation Disability pension 

ate Reropcavaiy Canadian Clean ae * CPP, see Canada Pension Plan/Quebec Pension Plan: disability 
° é c ¢ ie Xpo 

Review Board, 118.1(10) Bee ° were exempt, 81(1)(i) 
Deuterium-enriched water Disability policy 
* capital cost allowance, Reg. Sch. II:Cl. 26 * defined, 6(17) 
pevaopment see SA Sorcace: expense; Scientific * top-up payments on insolvency of insurer, 6(18) 
es ke and experimental development ** reimbursement to employer, 8(1)(n.1) 
Devices — Lee =. Disability-related building modifications 
* for hearing- or sight-impaired, business expense, 20(1)(rr) * deductible, 20(1)(qq) 
* medical, credit for, 118.2(2), Reg. 5700 * medical éxpense credit, 118.2(2)(1.2) 
ee Koouees TCC ius AG oan 66.1(1)“Canadian Disability-related devices and equipment 
ay Se 7 SOLED + deductible, 20(1)(rr) 
: ¥ mtn 06h Higttaronnn > onic Beis S Disability-related employment benefits 

3700(s) 8 casuring device, medical expense, Reg. * when not included in income, 6(16) 
Diagnosti¢ procedures Disability supports deduction, 64 
* medical expenses, 118.2(2)(0) Disabled 
Diana * defined (for pension plan), Reg. 8500(1) 
* extraction of, 248(1)“mineral resource”(d)(ii) Disabled person, see Mental or physical impairment 
° qualiied investments for deferred income plans, Reg. Disbursement excess 

900(1)(n.1) * registered charity, of, carryforward, 149.1(20) 

Diapers (for incontinence), medical expense, 118.2(2)(i.1) °° defined, 149.1(21) 
Die, etc., capital cost allowance, Reg. Sch. II:Cl. 12(d) Disbursement quota 


Digester gas * anti-avoidance rule, 149.1(4.1) 


- defined, Reg. 1104(13) : ig ' 
Digital versatile disc, see Digital video disk ** for charitable foundation, 149.1(1), Reg. 3701 


ee , ; ¢* for charitable organization, 149.1(21)(c) 
SOSA SEA) . Disclaimer, defined, 248(9) 
* rental, capital cost allowance, Reg. Sch. II:Cl. 12(r) 


** excluded from half-year rule, Reg. 1100(2)(a)(iii) Disclosure of information ; ; . 
= oy ¢ by CCRA, see Communication of information 
Diligence, see Due diligence ¢ to CCRA, see Information return 


Diplomat 

¢ Canadian, abroad 

*¢ deemed resident in Canada, 250(1)(c), 250(2) 

** reimbursement of allowance, non-taxable, 6(1)(b)(iii) 
* foreign, in Canada 


Discontinuance of business, see Ceasing to carry on business 
Discontinuance of venture capital business 

¢ meaning of, 204.8(2) 

° penalty tax, 204.841 


** exemption from tax, 81(1)(a), 149(1)(a), Canada—U.S. Tax Discount, see also Bond: discount 
Convention Canada-U.S. Tax Treaty:Art. XXVIII * defined, pre-1972 obligation, ITAR 26(12) 
Direct equity percentage, defined, 95(4) Discounted bonds, see Bond: discount 
Direct financing lease Discretion of Minister, see Minister (of National Revenue) 
* prescribed property for specified debt obligation definition, Discrimination, Canada—U.S. Tax Convention Canada-U.S. Tax 
Rew 9004 Treaty:Art. XXV 
* prescribed security for lending-asset definition, Reg. Dishonoured cheque, see Cheque: dishonoured 
6209(b) (iii) Disposition 
Directed person (debt forgiveness rules) * capital gain, 39(1)(a), 40(1) 
* defined, 80(1), 80.04(1) ° child, to, 40(1.1) 
° eligible transferee, 80.04(2) e deceased taxpayer, of, 70(5), 164(6) 
¢ obligations issued by, 80(14) * deemed 
Director, Director General «by trust, every 21 years, 104(4) 
¢ duties delegated to, 220(2.01), Reg. 900 ee mark-to-market property, by financial institution, 142.5(2) 
Director (of corporation) *¢ on becoming a financial institution, 142.6(1)(b) 
° fees ** on ceasing to be a financial institution, 142.6(1)(c) 
** income, 6(1)(c) ** on ceasing to be resident, 128.1(4)(b) 
*+* withholding tax, 153(1)(g) ** on death, 70(5)-(10) 
* liability of *° on gift, 69(1)(b)(ti) . ‘as 
* for corporation’s unremitted source withholdings, 227.1 ** specified debt obligation that was inventory of financial 


institution, 142.6(4)(a) 


° ation, 242 ae 
somiallence:of corporation; *¢ where spousal trust distributes property to other person, 


Disability, see Mental or physical impairment 107(4) 
Disability benefit, see Disability insurance; Disability pension * deemed contribution of capital, where, 53(1.1) 
Disability insurance ¢ deferral of tax on, see Rollover 

¢ benefits under, income, 6(1)(f); ITAR 19 ¢ defined, 248(1) HS); 

* employer’s contribution not a taxable benefit, 6(1)(a)(i) ** satisfaction of obligation, deemed not to be, 49.1 
* top-up contributions by employer, see Disability policy * depreciable, see Depreciable property 
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Disposition (cont’d) 
* income interest in trust, 106(2) 


¢ involuntary, election re, 13(4) 


deemed, 44(4) 
land used in farming business of partnership, 101 
loss on, see Loss(es); Stop-loss rules 
non-resident, by, 116(1)-(4) 
certificate, 116(2) 
notice, 116(3) 
where tax deferred under tax treaty, 115.1 
of interest in life insurance policy, 148(9), Reg. 217(1) 
partnership, on ceasing to exist, 98 
personal-use 
capital loss nil, 40(2)(g)(ii) 
principal residence, see Principal residence 
proceeds of, see Proceeds of disposition 
purchaser corporation controlling or controlled by taxpayer, 
40(2)(a)(ii) 
subsequent to debt forgiveness, 80.03(2) 
to a trust, no change in beneficial ownership, 69(1)(b)(iii) 
together with services, allocation rule, 68 
trust, to 
capital loss nil, 40(2)(g)(iv) 


Disposition day (for trust) 


defined, 104(5.3), (5.8) 


Dispute, taxes in 

¢ whether taxpayer required to remit, 164(1.1)(d), 225.1 
Dissolution, see Winding-up 

Distance education 

e education credit, full-time student, 118.6(2)B 
Distress preferred share, 80.02 


constitutes commercial obligation, 80(1)“commercial 
obligation” 
constitutes excluded security, 80(1)“excluded security” 
defined, 80(1) 
disposition of following debt forgiveness, no deemed capital 
gain, 80.03(2) 
settled 
effect of, where subsidiary wound up into parent, 80.01(5) 
meaning of, 80.02(2)(c), 80.02(7)(a) 
share ceasing to be, 80.02(7) 
substituted for debt, 80.02(3) 
substituted for other distress preferred share, 80.02(5) 
substitution of commercial debt obligation for, 80.02(4) 
substitution of other share for, 80.02(6) 


Distributing corporation 

e defined, 55(1)‘‘distribution” 

Distribution 

¢ for butterfly purposes, defined, 55(1) 

¢ of property by non-resident trust, reporting requirement, 233.5 
* on winding-up, 84(2), (6) 

* tax, see Corporate distributions tax 

Distribution equipment 

¢ capital cost allowance, Reg. Sch. II:Cl. 47 

¢ defined (re energy conservation CCA), Reg. 1104(13) 
Distribution time 

e defined, 128.1(7)(b) 

Distribution year 

° defined 


for postponement of tax on distribution by trust to non- 
resident beneficiary, 220(4.6)(a) 


for foreign tax credit of trust, 126(2.22) 


District 

¢ defined, Reg. 1802(5) 

District energy equipment 

* capital cost allowance, Reg. Sch. I:Cl. 43.1(a)(iii.1) 
* defined, Reg. 1104(13) 


District energy system 


conditions for Class 43.1/43.2 treatment, Reg. 1104(16) 
defined, Reg. 1104(13) 


Dividend 


capital, see Capital dividend 
capital gains dividend 
¢ mutual fund corporation, election, 131(1)-(1.4) 


compensation, see Securities lending arrangement: dividend 
compensation payment 


deemed, 84 
added to cost base of share, 53(1)(b) 
guaranteed share, on, 84(4.3) 
interest on income bond, 15(3) 
non-resident corporation, 15(4) 
non-resident surplus strips, 212.1, 212.2 
abi becoming resident in Canada, 128.1(1)(c.1), 
(cs 
on demutualization of insurance corporation, 139.1(2)q) 
on disposition of share of foreign affiliate, 93(1) 
on distribution by mutual holding corporation, 139.2 
redemption of share, 84(3) 
reduction of paid-up capital, on, 84(4), (4.1) 
term preferred share, on, 84(4.2), 258(2) 
windup of business, 84(2) 
deemed not received, 55(2)—(5) 
deemed paid 
¢ deemed payable when, 84(7) 
¢ where not deemed received, 84(8) 
deemed proceeds of disposition of share, or capital gain, 
55(2)-(5) 
deemed received where attribution rules apply, 82(2) 
¢ where not applicable, 84(8) 
defined, 248(1) 
¢ for stop-loss rules, 112(6)(a) 


¢ for treaty purposes, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. X:3 


election re 

e excessive, 184(3), (3.1)-(S) 

employees profit sharing plan, allocation by, 144(8) 
excluded from tax under Part VI.1, 191(1) 

exempt, on share of foreign affiliate, 93(3) 

foreign affiliate, from, 20(13), 95(1), 113(1), Reg. 5900 


foreign business corporation, from, received by non-resident, 
PANS) 


gross-up, 82(1)(b) 

guarantee agreement re 
¢ no deduction, 112(2.2)—-(2.22) 

in kind 

oy COstiof. 527) 

e depreciable property as, ITAR 20(1.4) 
includes stock dividend, 248(1) 

income, 12(1)(j), (k), 82(1), 90 

e whether specified investment business, 125(7)“specified 

investment business” 

insurance corporation 

e to policyholders, 140(1) 

life insurance policy, 148(2) 

mortgage investment corporation, from 

e deemed bond interest, 130.1(2), (3) 
non-resident corporation, from, 90 
non-resident-owned investment corporation 
e election re, 133(7.1)—-(7.3) 

non-taxable 

¢ portion not included in beneficiary’s income 
ee mutual fund trust, 132(3) 

¢ received by trust 

ee designation re, 104(20) 

ownership certificate required, 234 

paid 
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Dividend (cont'd) 


* in excess of elective amount, tax on, 184 
* out of exempt surplus, 113(4) 
private corporation, by, 83(2) 
public corporation, by, 83(1) 
to non-resident 
* foreign business corporation, by, 213 
° tax on, 212(2) 
* United States resident, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. X 
patronage, see Patronage dividends 
qualifying 
¢ defined, 83(6) 
*  late-filed election, 83(3)-(5) 
* payment of, 83(1) 
received 
* amount included in income, 82(1), 90 
* by broker/dealer, withholding tax, 153(4), (5) 
* by corporation 
** deduction from income, 112(1), (2) 


e 
e 
e 
e 
e 
e 


*  stop-loss rules, 112(2.1)-(2.9) 
by financial institution, 112(5)-(5.2) 
by prescribed venture capital corporation, deemed not 
taxable dividend, 186.2 
¢ by spouse, transfer of, 82(3) 
* by trust, allocation to beneficiary, 104(19), (20) 
*  gross-up, 82(1)(b) 
refund, see Dividend refund 
rental arrangement, see Dividend rental arrangement 
short-term preferred share, 112(2.3) 
simultaneous, 89(3) 
* non-resident-owned investment corporation, 133(7.2) 
stock, see also 248(1)“dividend” 


*¢ amount of, 95(7), 248(1)‘amount” 


ee COSU Ol, 23) 
* deemed to be substituted property, 248(5)(b) 
¢ defined, 248(1) 
* excluded from deemed dividend, 84(1)(a) 
¢ paid as benefit, 15(1.1) 
“stop-loss” rule, 112(3), (3.1), (3.2), (4), (4.2), (4.3), (7) 
stripping, see Surplus stripping 
tax credit, 121 
taxable 
¢ allocation of, by credit union, 137(5.1), (5.2) 


* amalgamation, on, 87(2)(x) 

* deduction from tax otherwise payable, 121 

* defined, 89(1)‘‘taxable dividend” 112(6)(a), 129(7), 248(1) 

* non-resident-owned investment corporation, of, 
133(8)“taxable dividend” 

* received by private corporation, tax on, 186 

* received by trust, designation re, 104(19) 

taxable corporation, from 

¢ life insurer, received by, 138(6) 

term preferred shares, on 

* received by specified financial institution, 112(2.1) 

unclaimed at year-end 

¢ withholding tax, 153(4) 

ee effect of remittance, 153(5) 


Dividend-like redemption 


defined, FAPI rules, 95(3.2) 


Dividend payer 


defined, for capital gains stripping rules, 55(3)(a)(i11)(A) 


Dividend recipient 


defined, for capital gains stripping rules, 55(3) 


Dividend refund, see also Refundable dividend tax on hand 


defined, 129(1) 
interest on, 129(2.1), (2.2) 
mutual fund corporation, to, 131(5) 


‘* private corporation, to, 129 

** application to other liability, 129(2) 

*¢ dividends deemed not to be taxable dividends, 129(1.2) 

Dividend reinvestment plan 

* whether taxable as shareholder benefit, 15(1) 

Dividend rental arrangement, see also Securities lending 

arrangements 

* defined, 248(1) 

* gross-up and credit denied, 82(1)(a)(i) [to be repealed], 
82(1)(c) [proposed] 

* intercorporate dividend deduction denied, 112(2.3) 

* no deduction for dividends received under, 112(2.3) 

Dividend stripping, see Surplus stripping 

Dividend tax 

¢ refundable, see Refundable dividend tax on hand 

Dividend tax credit, 121 

Division of property, see Partition of property 

Divisive reorganization, 55(1), 55(3)(b) 

Divorce and separation 


* alimony, maintenance or support, see Support payments 
(spousal or child) 


* attribution rules do not apply 

*¢ generally, 74.5(3) 

*° RRSP withdrawals, 146(8.3) 

° iaIao) profit sharing plan rights, transfer of, 147(2)(e)(i), 

* registered education savings plan, rights transferred, 204.91(3) 

* reimbursement of legal expenses, not taxable, 56(1)(d.1) 

* separation agreement defined, 248(1) 

* tracing of property transfer does not apply, 160(4) 

* transfer of DPSP funds to spouse’s RPP, RRSP or RRIF, 
147(2)(e)@), 147(19) 

* transfer of RPP funds to spouse’s RPP, RRSP or RRIF, 
147.3(5) 

* transfer of RRIF funds to spouse’s RRSP or RRIF, 146.3(14) 

* transfer of RRSP funds to spouse’s RRSP or RRIF, 146(16)(b) 

Dock 

* capital cost allowance, Reg. Sch. II:Cl. 3 

ee for mine, Reg. Sch. II:Cl. 10(1) 

Documentary production 

* whether qualifies for Canadian film/video tax credit, Reg. 
1106(9) 

Documentation 

* contemporaneous, for transfer pricing audit, 247(4) 

Documentation — due date 

¢ defined (for transfer pricing), 247(1) 

Documents, see also Books and records 

demand for, 231.2(1)(b) 

examination of, where privilege claimed, 232(3.1)—(7) 

execution of, by corporations, 236 

foreign-based, 143.2(13), (14), 231.6 

proof of, 244(9), (13) 

requirement to provide, 231.2 
compliance order, 231.7 

¢ interference with CCRA official, 231.5(2) 

seized 

* copies of, 231.5 

seizure of, 231.3(5)-(8) 

¢ where privilege claimed, 232(3), (4)7) 

transfer pricing, 247 

waiver of requirement to file, 220(3.1) 

Dog, see Guide dog expenses; Animal 

Donations, see Gifts and donations; Gratuities 

Double counting of deductions or credits, 248(28) 

Double jeopardy, 238(3), 239(3) 

Double taxation, elimination of, Canada—U.S. Tax Convention 

Canada-U.S. Tax Treaty:Art. XXIV 
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Doubtful debts 

e reserve for, 12(1)(d), () 

Dow Jones Industrial Average units 

* qualified investments for deferred income plans, Reg. 
4900(1)(n.1) ’ 

Downsizing, Reg. 8505 

* pension benefits, Reg. 8308(9) 

* program, defined, Reg. 8505(1) 

* suspension or cessation of pension, Reg. 8503(8) 

Dragon Dictate software 

¢ disability supports deduction, 64(a)A(Gi)(G) 

¢ medical expense credit, 118.2(2)(1.42) 

Dramatic work, copyright royalties 

¢ no withholding tax, 212(1)(b)(vi), 212(9)(b) 

Dressing oneself 

¢ defined, 118.4()( 

* impairment with respect to 

certification by occupational therapist or physician 

for disability credit, 118.3(1)(a.2)@u) 

for education credit, 118.6(3)(b)(u) 

eligibility for disability credit, 118.4(1)(c)@1-1) 

Drilling and exploration expenses, see also Exploration and 

development expenses; Prospecting 

* associations, partnerships, syndicates, ITAR 29(9), (10), (13) 

deduction by any corporation, ITAR 29(11) 

defined, ITAR 29(30) 

extended meaning of, ITAR 29(27), (28) 

general limitation, ITAR 29(31) 

incurred for specific considerations, ITAR 29(23), (24) 

individual, of, ITAR 29(12) 

limitation re payments for rights, ITAR 29(23), (24) 

oil or gas corporation, ITAR 29(1), (3)+(5) 

¢ other corporations, ITAR 29(4), (5) 

¢ potash corporations, 66(2) 

e renunciation by joint exploration corporation, ITAR 29(6), (7) 

* special product corporations, 66(2) 

Drilling or exploration expense 

e defined, 66(15) 

Drilling rights, see Exploration and drilling rights 

Drinks, see Food 

Drive-in theatre, property acquired for 

* capital cost allowance, Reg. Sch. I:Cl. 10(q) 

Driver’s licence 

¢ change of address, deduction for, 62(3)(h) 

Driveway alterations 

¢ medical expense credit, 118.2(2)(1.6) 

Drought region 

* prescribed, Reg. 7305 

¢ sales of livestock in 

deferral of income from, 80.3(4) 
exceptions, 80.3(6) 

inclusion of deferred amount, 80.3(5) 
amalgamation, on, 87(2)(tt) 

Drug plan, see Private health services plan 

Drugs, medical expense credit, 118.2(2)(n), (s) 

¢ Special Access Programme, 118.2(2) [2005 Budget proposal] 

Due dates, see Deadlines 

Due diligence 

¢ defence to directors’ liability, 227.1(3) 

¢ defence to foreign reporting requirements, 233.5 

Dues 

¢ not deductible, 8(5) 

* professional, union, etc., deduction for, 8(1)(i) 

* recreational club, etc., not deductible, 18(1)()Gi) 

Dumping, see Anti-dumping duties or countervailing duties 


Duties 
¢ anti-dumping or countervailing, see Anti-dumping or 


countervailing duties 


Dwelling 
* modifications to, for physically impaired person, tax credit for, 


118.2(2)(1.2) 


Dwelling-house 
* entry into, 231.1 


E 


EBP, see Employee benefit plan 

EBRD, see European Bank for Reconstruction and Development 
ECE, see Eligible capital expenditure 

ECP, see Eligible capital property 

EFILE, see Electronic filing 

EFT, see Exempt foreign trust 

EI (employment insurance), see Unemployment insurance 
Earned depletion allowances 

* computation, Reg. 1201 

¢ deduction from income, 65 


Earned depletion base 
* capital costs of depreciable property, added to 


proceeds of later disposition, 59(3.3)(b) 
computation, Reg. 1202, 1205 
expenses added to 
amounts receivable, portion included in income, 59(3.3)(a) 


Earned income 

¢ for child care expenses, 63(3)earned income” 

¢ for Child Tax Benefit, 63(3)‘earned income”, 122.6 

e for RRSP purposes, defined, 146(1)“earned income” 

¢ for refundable medical expense credit, 122.51(1)“eligible 


individual’’(c) 


Earnings (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

Earnings supplement, see Social assistance payment: 
supplementing employment income 

Earnout agreement 

¢ payments taxable, 12(1)(g) 

* payments to non-resident, 212(1)(b) (closing words) 
Earthquake reserves 

¢ insurers, Reg. 1400(3)L 

Easement 

¢ ecologically sensitive land, value when donated, 110.1(5), 


118.1(12) 
valuation applies for capital gains purposes, 43(2) 


Ecological gifts 
¢ by corporation, 110.1(1)(d) 
* by individual, 118.1(1)‘“total ecological gifts” 


determination of value by Minister of Environment, 
118.1(10.1)-(10.5) 


appeal to Tax Court of Canada, 169(1.1) 
reassessment, 118.1(11) 

easement, servitude or covenant, valuation, 110.1(5), 118.1012) 
valuation applies for capital gains purposes, 43(2) 

fair market value, certificate of, 118.1(10.5) 

reduced capital gain inclusion, 38(a.2) 


* tax if donee disposes of the property, 207.31 
Ecologically sensitive land, see Ecological gifts 
Economic profit 

¢ defined, for foreign tax credit, 126(7) 

* none, limitation on foreign tax credit, 126(4.1) 
Economic zone, see Exclusive economic zone 
Edition (of periodical) 

* meaning of, 19.01(6) 

Education credit, 118.6(2) 

e disabled student, 118.6(3) 
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Education credit (cont’d) 
* interest on student loan, 118.62 


* loan from RRSP, see Lifelong Learning Plan 
part-time student, 118.6(2)B(b) 
unused 
transfer to spouse, 118.8 
* transfer to supporting person, 118.9 
Education savings plan, 146.1, see also Registered education 
savings plan 
* appeal from refusal to register, 172(3)(e), 180 
conditions, 146.1(2) 
* defined, 146.1(1)“education savings plan” 
¢ payment out of 
registered plan, 56(1)(q), 146.1(7) 
* registration of, 146.1(2), (4) 
* conditions, 146.1(2) 
¢ deemed, 146.1(3) 


e 
e 
ee 
e 


refusal by Minister 

* deemed, 172(4)(d) 

trust deemed inter vivos, 146.1(11) 

Educational assistance payment 

¢ defined, 146.1(1) 

* from registered plan, taxable, 56(1)(q), 146.1(7) 

* limitations on, 146.1(2)(g), (g.1) 

Educational institution 

* certification by Human Resources Development Canada, 
118.5(1)(a)Gi), 118.6(1)“designated educational 
institution’’(a)(ii) 

¢ designated, defined, 118.6(1) 

Educational program 

¢ qualifying, defined, 118.6(1) 

Egypt, see also Foreign government 

¢ Canadian Forces personnel and police serving in, no tax on 
income, 110(1)(f), Reg. 7400(d) 

Election, see also Rollover 

* amounts receivable at date of death, 70(2) 

ee revocation of, 70(4) 

* assets acquired from foreign affiliate, 80.1(4)-(6) 

* averaging provisions, ITAR 49 

* basic herd, reduction of, 29(1) 


beneficiary, by, re single payment from DPSP, Reg. 1503 
beneficiary of non-resident trust, by, 107(2.002) 
branch tax, Reg. 2403 
CCPC, not to be for purposes of dividend tax credit, 
125(7)“Canadian-controlled private corporation’ (d) 
¢ Canadian development expenses of partnership, exclusion of, 
66.2(5)“Canadian development expense” (f) 
* Canadian oil and gas property expenses of partnership, 
exclusion of, 66.4(5)“Canadian oil and gas property 
expense’’(b) 
capital cost allowance 
inclusions, Reg. 1103 
not to be deducted, ITAR 26.1(2) 
separate class for certain equipment, Reg. 1101(5q), (5t) 
transfers between classes, Reg. 1103 
capital dividend, re, 83(2)-(4) 
* excessive, tax on, 184 
capital gains dividend, re 
investment corporation, 131(1), Reg. 2104 
mortgage investment corporation, 130.1(4), Reg. 2104.1 
excessive, tax on, 184 
mutual fund corporation, 131(1), Reg. 2104 
* excessive, tax on, 184 
capital gains exemption 
* farm property, 110.6(2) 
* gains to Feb. 22/94, 110.6(3), (19)-(30), see also Capital 
gains deduction: election to trigger gain 
small business shares, 110.6(2.1) 
when corporation going public, 48.1 
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e 
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e 


Oo) interest distribution by personal trust or prescribed trust, 
capitalization of interest, 21 

carryback or carryforward, see Carryback; Carryforward 
cash method (farmers), 28(1) 

ceasing to be resident, on, 128.1(4)(d), Reg. 1300-1302 
* on returning to Canada, 128.1(6)(a), (c), 128.1(7)(d), (g) 
° ostponement of departure tax by posting security, 

520(4.5) (4.54) ‘i me 

change in use of property, 45(2) 

communal organization, re taxable income, 143(2), (3) 
corporation and partners re property transferred, 85(1), (2) 
corporation and shareholder, re property transferred 
¢ eligible property, 85(1.1) 

cost of capital property where change in control of 
corporation, 111(4)(e) 

Crown corporation, to remain taxable, 149(1.11) 

death benefit, ITAR 40 

death of taxpayer, 70(6.2), Reg. Part X 

debt settled on windup of subsidiary into parent, 80.01(4) 
deemed capital loss on partnership interest, 40(3.12) 
deemed disposition of bad debt or share of insolvent 
corporation, 50(1) 

deemed disposition of capital property on change of control, 
111(4)(e) 

eaeiyal of “departure tax” payment, 220(4.5)-(4.54), Reg. 
departure tax, see taxpayer ceasing to be resident (below) 
disposition of Canadian securities, 39(4) 

disposition of share in foreign affiliate, 93(1), (1.1) 
disposition of vessel, 13(15)(b), 13(16) 

emigration that is temporary, ignored, 128.1(6)(a), (c), 
128.1(7)(d), (g) 

employees profit sharing plan, Reg. 1500 

excessive, re dividend 
e treatment of excess as loan, 184(3.1)—-(5) 

alternative treatment of, as separate dividend, 184(3), 
Reg. 2106 

executor, by, to carry back losses to year of death, 164(6) 
expropriation assets, re, 80.1(1), Reg. 4500 

fiscal period, non-calendar year, 249.1(4) 

fiscal period of terminated partnership, 99(2)-(4) 
fishermen, tax deduction, Reg. 105.1 

foreign trust reporting, 233.2(5) 

forward averaging, 110.4(2) [repealed] 
¢ revocation, 110.4(6.1) [repealed] 

gifts by communal organizations, allocated to members, 
143(3.1) 

inducement, where offset by expense, 12(2.2) 

insurer 

* non-resident, 219(5.2) 

interest on expropriation assets, 80.1(2) 

international banking centre eligible deposit, re, 33.1(6) 
e restriction on, 33.1(7) 

investment tax credit, renunciation by general partner, 127(8.4) 
involuntary dispositions, 13(4) 

joint exploration corporation, 66(10)—(10.4) 

late, 220(3.2)—(3.7); Reg. 600 

leasing properties, in respect of, 16.1(1) 

legal representative of deceased taxpayer, see also Legal 
representative of deceased taxpayer 

lump-sum payments, ITAR 40 

master trust, re proportional holdings, 206(2.1) 

130 tc . investment corporation, re capital gains dividend, 
130. 
e where not made, 130.1(4.1) 

mutual fund corporation, re dividend, 131(1)—-(1.4) 

mutual fund reorganization, 132.2(2)“qualifying exchange’(c) 
mutual fund trust status from beginning of first year, 132(6.1) 
non-resident, to file return under Part I, 216(1), 217 
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Election (cont’d) 
ee restriction on deduction, 216(8) 


* non-resident-owned investment corporation, 133(7.1)—(7.3), 
Reg. 500 

ee revocation of, Reg. 501 
* non-resident parent corporation, re interest on loan, 218(3), (4) 

e Part Il of former Act, under, ITAR 66 

¢ Part VI.1 tax, to pay, 191.2 

° partners, by 

*e¢ re property transferred, 97(2) 

ee validity of, 96(3) 

* partnership ceasing to exist 

ee rules applicable, 98(3), (4) 

* partnership’s Canadian development expenses, 

66.2(5)“Canadian development expense ’(f) 

¢ partnership’s Canadian oil and gas property expenses, 

66.4(5)“Canadian oil and gas property expense”(b) 

* pension plan payments, ITAR 40 

* personal injury award, 81(5) 

¢ personal representative, by, to carry back losses to year of 

death, 164(6) 

* post-emigration loss, 128.1(8) 

* postponement of departure tax by posting security, 

220(4.5)-(4.54) 

* postponement of tax on distribution of property by trust to 
non-resident beneficiary, by posting security, 220(4.6)-(4.63) 
preferred beneficiary, of trust, 104(12), 104(14), Reg. 2800 
principal residence, 45(3) 

¢ distribution by spousal trust, 107(2.01) 

e where not available, 45(4) 
property owned on Dec. 31/71, ITAR 26(7) 
proportional holdings in trust property, 259(2) 

* proprietor, on disposing of business, 25 

¢ public corporation, to be, ITAR 50(2) 

¢ qualifying dividend 

e¢  late-filed, 83(3)-(5) 

¢ RPP contribution 

ee additional voluntary contributions, 8(1.1) 

¢ refund of RRSP premiums, ITAR 61(2), Reg. 5600 

¢ replacement property, 13(4), 44(5) 

* representation expense, 20(9) 

e research and development, 37(8)(a)(i1)(B), 37(9) 

¢ reserve for 1995 stub period income, 34.2 

* reserves for year of death, 72(2) 

* retirement compensation arrangement 

ee additional voluntary contributions, 8(1)(1.1) 

ee refundable tax, 207.5(2) 

* revocation of, see Revocation of election 

¢ rights or things on death, re, 70(2) 

ee revocation of, 70(4) 

¢ sale of accounts receivable, 22 

* scientific research, 37(8)(a)(ii)(B), 37(9) 

* scientific research tax credit, re first holder of share, 127.3(9) 
* segregated fund trusts, Reg. 6100 
* services not rendered, 20(24), (25) 
¢ share-purchase tax credit, re first holder of share, 127.2(10) 
¢ small business development bond, 15.1(3) 


specified leasing property not to be exempt property, Reg. 
1100(1.14) : 


spousal attribution rule on emigration, 74.2(3) 
subsec. 26(7) of ITAR, under, Reg. 4700 
surpluses, re, Reg. Part XXI 


ri ‘sai to, deemed payable under amended Act, ITAR 
taxpayer ceasing to be resident 

¢ deferral of capital gains, 128.1(4)(d), Reg. 1300-1302 

* deferral of payment of taxes, 220(4.5)-(4.6) 

* realization of capital gains, 128.1(4)(d), Reg. 1302 

time of acquisition of control, re, 256(9) 


¢ transfer of property to corporation 

*¢ partnership, from, 85(2), (6)—(9) 

eee partnership wound up, 85(3) 

¢e¢ shareholder, by, 85(1), (6)-(9) 

eee eligible property, 85(1.1) 

* treat bovine animal as specified animal, 28(1.2) 

* treat dividend as capital dividend, to, 83(2.2)-(2.4) 

ee where not available, 83(2.1) 

* trigger capital gain on small business corporation share, 48.1 

* trust, by 

** accumulating income, 104(12), 104(14), Reg. 2800 

** capital distribution, no rollover, 102(2.001) 

** gains not distributed to beneficiaries, 107(2.11), (2.12) 

* * postponement of 21-year deemed disposition rule, 104(5.3), 

108(1)“trust’(g) 

ee preferred beneficiary, 104(12), 104(14), Reg. 2800 

¢ \V-day value, re, Reg. 4700 

¢ withholding tax, 153(1)(n) 

«e to increase, 153(1.2), Reg.. 109 

* work in progress, exclusion of, 34 

Election expenses 

¢ contributions deductible, 127(3)-(4.2) 

Elector 

¢ defined, 110.6(19) 

Electric, gas or steam corporations 

* information returns, Reg. 213 

Electric motor system technician 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Electrical advertising signs 

* capital cost allowance, Reg. Sch. II:Cl. 11 

Electrical energy, see Energy: electrical 

Electrical furnace 

¢ medical expense credit for, Reg. 5700(c.2) 

Electrical generating equipment 


* capital cost allowance, Reg. Sch. II:Cl. 1(k), Sch. U:Cl. 2(a), 
sch. T:Cl. 8(g), Sch. I:Cl. 8(h), Schril:Cl. ;9(e),,-och. JC. 
9(f), Sch. T:Cl1 7a), Sch! U:G.29, Schsit:Cia34, Sch. 
Cl 40, Sch. UC) 41. Sch. (eC 4s: CSch. tT Ct.45.2 


¢ electrical energy producer/distributor 


* capital cost allowance, Reg. Sch. I:Cl. 1(m), Sch. II:Cl. 
8(f), Sch. II:Cl. 9(a) 


¢ for mine 

*¢ capital cost allowance, Reg. 1102(8)-(9.2), Reg. Sch. II:Cl. 
10(r), Sch. II:Cl. 41 

Electricity, see Energy: electrical 

Electronic communications equipment 

* capital cost allowance, Reg. 1101(5p), Reg. Sch. II:Cl. 10(f) 

Electronic document 

* print-out as proof, 244(9) 

Electronic filing 

¢ E-FILE, 150.1 

* information returns 

*¢ emailing of taxpayer portion, Reg. 209(3), (4) 

** mandatory, Reg. 205.1 

** optional, 244(22) 

* proof of return filed, 244(21) 

¢ tax returns, 150.1 

Electronic mail 

* information slips to tax payers, Reg. 209(3), (4) 

Electronic point-of-sale equipment 

* capital cost allowance, Reg. Sch. II:Cl. 12(s) 

Electronic records 

* requirement to maintain, 230(4.1) 

*e¢ exemption, 230(4.2) 
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Electronics technician (consumer products) 


apprepucestip job creation credit, 127(9)‘investment tax 
credit” 


Elevator 


for disabled, 20(1)(qq) 
grain, 76(4), (5) 


Eligible adoption expense 


defined, 118.01(1) 


Eligible amount 


e 
e 
e 
e 
e 
e 


defined 

* for charitable or political donations, 248(31), (41) 

** where deemed nil for donation over $5,000, 248(41) 
¢ for foreign retirement arrangement, 60.01 

* for Home Buyers’ Plan, 146.01(1) 

¢ for Lifelong Learning Plan, 146.02(1) 

¢ for RRIF, 146.3(6.11) 


Eligible apprentice mechanic 


deduction for tools, see Apprentice mechanic 
defined, 8(6)(a) 


Eligible business entity 


defined, 204.8(1) 


Eligible Canadian partnership 


defined, 80(1), 80.04(1) 
whether a “directed person”, 80(1)‘‘directed person” 


Eligible capital amount 


amalgamation, on, 87(2)(f) 

defined, 14(1) 

included in business income, 14(1) 

partnership ceasing to exist, on, 98(3)(g), 98(5)(h) 

treated as taxable capital gain for capital gains exemption on 
qualified farm property, 14(1.1) 


Eligible capital expenditure 


amalgamation, on, 87(2)(f) 

defined, 14(5) 

partnership ceasing to exist, on, 98(3)(g) 

qualified farm property, in respect of, 14(1.1)(b)A(i)(A) 


reduction where assistance received in respect of, 14(10), (11) 


repayment of assistance 
¢ deduction after ceasing to carry on business, 20(1)(hh.1) 
¢ while carrying on business, 14(10)(b) 


Eligible capital property, see also Cumulative eligible capital 


amalgamation, on, 87(2)(f) 
deduction on ceasing to carry on business, 24 
deemed disposition of 
¢ on death, 70(5.1) 
defined, 54, 248(1) 
* pre-1972 obligation, ITAR 26(12) 
disposition of 

bad debt on, 20(4.2) 

deemed, on death, 70(5.1) 

income inclusion, 14(1) 

no capital gain, 39(1)(a)(i) 

no capital loss, 39(1)(b)(ii) 

uncollectible portion of proceeds, 20(4.2) 
distribution by trust to beneficiary, 107(2)(f) 
“eligible property” for transfer to corporation by shareholder, 
85(1.1)(e) 
excessive capital gains exemption election, 14(9) 
exchange of, 14(6) 
* replacement property, 14(7) 
incorporation expenses, IT-143R2 para. 13 
non-resident, of 
* beginning to use in Canadian business, 14(15) 
* ceasing to use in Canadian business, 14(14) 
partnership ceasing to exist, on, 98(3)(g) 
qualified farm property, relating to, 14(1.1) 
rollover 


** to corporation, 85(1)(d), (d.1), (e.1) 

* to partnership, 97(2) 

** to trust, 107.4(3)(e) 

* transferred to corporation, see rollover (above) 
* winding-up, on, 88(1)(c.1) 

Eligible child 

° defined 

¢« for adoption expense credit, 118.01(1) 

** for child care expense deduction, 63(3) 
Eligible corporation 

* for deferral of 2002 corporate tax payments 
¢e deferral of year-end balance, 157.1(2) 

¢¢ deferral of instalments, 157.1(3) 

ee defined, 157.1(1) 

¢ for RRSP/RRIF small business investments 
ee defined, Reg. 5100(1) 

*e qualified investment in, Reg. 4900(6)(a) 
Eligible deposit 

* international banking centre, with, 33.1(1) 
¢¢ deductible only from IBC income, 33.1(8) 
Eligible distribution 

¢ defined, for foreign spin-off, 86.1(2) 
Eligible dividend 

¢ defined, 89(1), 248(1) 

¢ designation of, 89(14) 

* excessive, see Excessive eligible dividend designation 
¢ 45% gross-up, 82(1)(a.1), 82(1)(b)(i1) 
Eligible donee 

¢ for charity revocation tax 

ee defined, 188(1.3) 

e¢ transfer to, 188(1.1)(c), 189(6.2)(b), 189(6.3) 
Eligible funeral arrangement, 148.1 

¢ defined, 148.1(1), 248(1) 


* emigration of individual, no deemed disposition, 
128.1(10)“excluded right or interest”(e)(iv) 


¢ excluded from various trust rules, 108(1)“trust’’(e.1) 
* exemption for amount accruing in, 148.1(2)(a) 

* income inclusion on return of funds, 12(1)(z.4), 148.1) 
¢ information return, Reg. 202(2)(m) 

* payment to non-resident, Reg. 202(2)(m) 

¢¢ information return, Reg. 202(2)(m) 

ee¢ withholding tax, 212(1)(v) 

¢ payment to resident, Reg. 201(1)(f) 

* provision of funeral services under, 148.1(2)(b)(i) 

¢ rollover to new trust, 248(1)‘“disposition”(f)(vi) 
Eligible housing loss, see Housing loss: eligible 
Eligible individual 

e defined 

e¢ for budget surplus tax cuts, 122.52(1) 

e« for Child Tax Benefit, 122.5(1), (2) 

¢¢ for GST credit, 122.6, 122.62(1); Reg. 6301, 6302 
e¢ for refundable medical expense credit, 122.51(1) 
Eligible instalment day 

¢ defined, 157.1(1) 

Eligible interest 

e defined, for restrictive covenant rules, 56.4(1) 
Eligible investment 

e defined, 204.8(1) 

¢ of financial institution, for capital tax 

¢¢ defined, 181.3(5), 190.14(2) 

* of labour-sponsored venture capital corporation 

e¢ tax where insufficient, 204.82 

refund of tax, 204.83 

Eligible labour body 

¢ defined, 204.8(1) 
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Eligible landfili site 

¢ defined, Reg. 1104(13) 

Eligible loan 

¢ made by international banking centre, 33.1(1) 

°° ceasing to be eligible, rules, 33.1(11)(a) 

°« where no deduction permitted, 33.1(10) 

Eligible member 

¢ defined, for agricultural cooperatives, 135.1(1) 

Eligible offset 

¢ application on rollout of property by trust, 107(2)(c)(i1), 
107(2.1)(c) (ii) 

* excluded from disposition, 248(1)“disposition’’(h) 

¢ defined, 108(1) 

Eligible period of reduced pay 

¢ defined, Reg. 8500(1) 

Eligible period of temporary absence 

¢ defined, Reg. 8500(1) 

Eligible pooling arrangement 

° eee for small business investment capital gain rollover, 
44:1(1) 

Eligible portion (of corporation’s gains or losses) 

¢ defined, 129(4) 

Eligible portion (of the specified amount) 

e re royalty reimbursements, 80.2(11) 

Eligible production corporation 

¢ defined, for film/video production services credit, 125.5(1) 

Eligible property 

* conversion of foreign bank affiliate to branch 

e* defined, 142.7(1) 

¢ shareholder/corporation rollover, for, 85(1) 

ee defined, 85(1.1) 

ee limitation re real property of non-resident, 85(1.2) 

Eligible real property gain 

e defined, 108(1), 110.6(1) [repealed] 

Eligible real property loss 

¢ defined, 108(1), 110.6(1) [repealed] 

Eligible relocation 

¢ defined, 248(1) 

* moving expenses deductible, 62 

Eligible sewage treatment facility 

e defined, Reg. 1104(13) 

Eligible small business corporation 

¢ defined, for small business investment capital gain rollover, 
44.1(1), (10) 

e share 

¢e defined, for small business investment capital gain rollover, 

44.1(1), (11) 

Eligible survivor benefit period 

¢ defined, Reg. 8500(1) 

Eligible taxable capital gains of trust, defined, 108(1)“eligible 

taxable capital gains” — 

Eligible taxation year 

¢ defined, for retroactive spreading of lump-sum payments, 
110.2(1) 

Eligible taxpayer 

¢ defined, for small business investment tax credit, 127(9) 

Eligible tool 

° cost of, 8(7) 

¢ deduction for, see Apprentice mechanic 

* defined, 8(6)(b) 

Eligible transferee (of forgiven debt) 

* agreement to transfer forgiven amount to, 80.04(4) 

¢ defined, 80.04(2) 

Eligible trust 

¢ defined 

ee for FAPI rules, 95(3.2) 


¢ + for non-resident trust rules, 94(1) 

Eligible waste management facility 

¢ defined, Reg. 1104(13) 

Elk, 80.3(1)“breeding animals” 

Email, see Electronic mail 

Emergency-response vehicle 

¢ deemed not to be automobile, 248(1)“automobile”(b.1), (b.2) 

Emergency worker 

¢ volunteer 

*¢ exemption from employment income, 8$1(4) 

Emigration, see Ceasing to be resident in Canada 

Emigration disposition 

¢ defined, 74.2(3) 

Emigration year 

¢ defined 

e+ for foreign tax credit, 126(2.21) 

ee for security for departure tax, 220(4.5) 

Employed 

¢ defined, 248(1) 

* in Canada 

ee deemed, 115(2)(c) 

** non-residents, tax on, 2(3), 115(1) 

*¢  part-year residents, 114 

Employee 

¢ aircraft 

*e* capital cost allowance, 8(1)q)(i), 13(11) 

¢¢ deductions allowed, 8(1)q), 8(9) 

¢ allowances, 6(1)(b) 

ee not income, 6(6) 

* automobile (belonging to employee) 

ee capital cost allowance, 8(1)(q)(ii), 13(11), Reg. 

1100(1)(a)(x), 1100(6) 

* interest expense, 8(1)(j)(i), 67.2, 67.4 

¢ leasing expense, 67.3, 67.4 

automobile (belonging to employer) 
employee of partner, 12(1)(y) 
goods and services tax, treatment of, 6(7) 
operating expenses, benefit, 6(1)(k), (I), Reg. 7305.1 
rule for automobile salesperson, 6(2.1) 
standby charge, benefit, 6(1)(e), 6(2) 

automotive products, transitional assistance benefits taxable, 

56(1)(a)(v) 

benefit, see Benefit: employment 

benefit plan, see Employee benefit plan 

benefits taxable, 6(1) 

Canada Pension Plan, contribution, credit for, 118.7 

charity trust, receipts, Reg. 3502 

clergyman’s residence, 8(1)(c) 

contribution to RPP deductible, 147.2(4) 

contribution to teachers’ exchange fund, 8(1)(d) 


deductions, see Deductions in computing income from office 
or employment 


defined, 248(1) 

¢ for source deductions, Reg. 100(1) 
dues 

¢ deduction, 8(1)(i) 

¢« non-deductible, 8(5) 

dues to professional organization, deductible, 8(1)(i)(@) 
employer, as 

e deductions, 8(1)(i)(i1), 8(1)d.1) 

** certificate of employer, 8(10) 
employment insurance premiums 

e as employer, deductions, 8(1)(1.1) 
°* credit for, 118.7 

expenses of 

° deductions, 8(1) 

e general limitation, 8(2) 
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mployee (cont’d) 
fo 


reign country, of 
* exemption, 149(1)(a) 
* family and servants of, 149(1)(b) 
former, see Former employee 
group insurance premium, portion taxable, 6(4) 
housing loans to, or spouse, 15(2)(a)(ii), 15(2.4)(b) 
includes officer, 248(1) 
income maintenance plan benefits, ITAR 19 
incorporated, see Personal services business 
international organization, of, tax deduction, 126(3) 
legal costs recovered, income, 56(1)(1) 
legal expenses of collecting or establishing right to wages, 
81(1)(b) 
loan, see Employee loan 
meals, 8(4) 
musical instrument costs, 8(1)(p) 
negotiating contracts, expenses, 8(1)(f) 
* certificate of employer, 8(10) 
part-time 
* travelling allowance, excluded from income, 81(3.1) 
payments received from employer 
¢ during employment, 5(1), 6(3) 
* on death, see Death benefit 
* on termination or retirement, see Retiring allowance 
profit sharing plan, see Employees profit sharing plan 
railway, see Railway: employees, 8(1)(e) 
registered pension plan contributions, 8(1)(m), 147.2(4) 


retirement compensation arrangement, see Retirement 
compensation arrangement 


return required of, re withholding of tax, 227(2), Reg. 107 
¢ where not filed, 227(3) 

salary deferral arrangements, deduction for amounts forfeited 
under, 8(1)(0) 

salesperson’s expenses, 8(1)(f) 

¢ certificate of employer, 8(10) 

share option benefits, 7(1) 

shares held by trustee, 7(2) 

shares purchased for, by trustee, 7(6) 

sickness and accident benefits, income, 6(1)(f) 
stock options, see Stock options 

transport, away-from-home expenses, 8(1)(g) 
travelling expenses of, 8(1)(h) 

* certificate of employer, 8(10) 

¢ limitation, 8(4) 

re meals, 8(4) 

trust, see Employee trust 

unemployment insurance premiums 

* as employer, deduction, 8(1)(1.1) 

* credit for, 118.7 

union dues, deductible, 8(1)()() 


Employee benefit plan 


e 
e 
. 
es 
e 
es 
e 
e 
e 
e 
e 
e 


allocations, 32.1(2) 

amalgamation, on, 87(2)(j.3) 

amount received from, see payments out of (below) 
becoming retirement compensation arrangement 

¢ deemed contribution, 207.6(4) 

benefits from, taxable, 6(1)(g) 

* not taxable under general benefit provision, 6(1)(a)(i1) 
contributions to, 6(10) 

* not deductible, 18(1)(o) 

* when deductible, 18(10) 

deduction in computing income of, 104(6)(a.1) 
deduction to employer, 32.1 

defined, 248(1) 


e 


excluded from non-resident trust rules, 94(1) “exempt foreign 
trust’’(f) [proposed] 


excluded from various trust rules, 108(1)“trust’’(a) 
income of, 32.1(3) 
payments out of 
not subject to non-resident tax, 212(17) 
to employee, taxable, 6(1)(g) 
° source withholding, 153(1)(a) 
to employer, taxable, 12(1)(n.1) 
prescribed arrangement, Reg. 6800 


Employee loan, 6(9), 80.4(1) 


E 


forgiven, amount to be included in income, 6(15) 
interest paid on money borrowed to make, 20(1)(c)(v) 
to buy motor vehicle, 15(2)(a)(iv), 15(2.4)(d) 

to buy stock, 15(2)(a)(iii), 15(2.4)(c) 


mployee trust, 6(1)(h) 


allocations under, includable in income, 6(1)(h) 

benefits from, not includable in employee’s income, 6(1)(a)(ii) 
deduction in computing income of, 104(6)(a) 

defined, 248(1) 

distribution by, 107.1 


emigration of employee, no deemed disposition, 
128.1(10)“excluded right or interest’’(e)(i) 


excluded from various trust rules, 108(1)*trust’’(a) 
payments out of, not subject to non-resident tax, 212(17) 
receipt from, 12(1)(n) 

rollover to new trust, 248(1)“disposition”(f)(vi) 

trust not falling within definition, 108(1)‘trust’(a.1) 


Employees’ charity trust 


defined, Reg. 3500 


Employees profit sharing plan 


allocations under, income, 6(1)(d), 144(3) 
capital gains allocated, 144(4)-(4.2) 
deferred profit sharing plan not an, 147(6) 
defined, 144(1), 248(1) 
disposition of property to 
capital loss nil, 40(2)(g)(v)(A) 
dividend credit allocated, 144(8) 
election, Reg. 1500 
emigration of employee, no deemed disposition, 
128.1(10)“excluded right or interest”’(a)(v) 
employer’s contribution, deduction, 20(1)(w), 144(5) 
excluded from non-resident trust rules, 94(1)“exempt foreign 
trust’(e) [proposed] 
excluded from various trust rules, 108(1)*‘trust’’(a) 
flow-through entity for capital gains exemption, 39.1(1) 
foreign tax credit, 144(8.1) 
income allocated, 144(3) 
information return, Reg. 212 
interest income, allocation re, 144(8.2) 
payment under 
portion excluded from income, 81(1)(k) 
used to purchase income-averaging annuity contract, 
deductible, 61(2)(a) 
payments “out of profits” defined, 144(10) 
receipts from, 12(1)(n) 
by employee, 144(6)-(8) 
refund to former beneficiary, 144(9) 
registration of, as DPSP, 147(3), (4) 
rollover to new trust, 248(1)“disposition’ (f)(vi) 
trust not taxable, 144(2), 149(1) 


Employer 


benefits provided by, taxable, 6(1) 
certificate re employees’ expenses, 8(10) 
contributions of 


Canada Pension Plan, to 
deductible, 8(1)(1.1)q) 
deferred profit sharing plan, to, 20(1)(y), 147(8}+(9.1) 


¢ distribution by, 107.1 ve 
* emigration of employee, no deemed disposition, 
128.1(10)“excluded right or interest’’(a)(v1) ee 
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Employer (cont’d) 

eee limitation on deductibility, 18(1)qg) 

¢e employees profit sharing plan, to, 20(1)(w), 144(5) 

employment insurance premiums, see unemployment 

insurance premiums (below) 

¢e pension plan, 20(1)(q), 147.2(1)-(3), Reg. Part XX VII 
[Revoked] 


eee special, 20(1)(r) 

ee profit sharing plan, to 

eee limitation on deductibility, 18(1)(k) 

ee SV ea supplementary unemployment benefit plan, to, 
eee limitation on deductibility, 18(1)() 

e¢ unemployment insurance premiums 

eee deductible, 8(1)(.1)G), 91) 

¢ deduction re salary deferral arrangements, 20(1)(00) 
° defined, 248(1) 

e ¢ for automobile standby charge, 6(2) 

°° for disability insurance top-up payments, 6(17) 


¢ for employee loans, 80.4(1)(b)G) 
for incorporated employee/RCA rules, 207.6(3)(a) 
for municipal officer’s expense allowance, 81(3)(c) 
for source deductions, Reg. 100(1) 
generally, 248(1) 

housing subsidy, taxable, 6(23) 

participating, defined, 147.1(1), Reg. 8308(7) 

payment to employee 

ee¢ during employment, 5(1), 6(3) 

e¢ on death, see Death benefit 

* * on termination or retirement, see Retiring allowance 

reimbursement for housing loss, 6(19)—(22) 

specified, see Specified employer 

union locals all deemed to be one, for pension purposes, 252.1] 

withholding of tax, 153(1), Reg. 101 

* variations in deductions, Reg. 106 

Employment 

benefits, see Benefit 

defined, 248(1) 

expenses, see Employee: expenses of 


income from, 5(1), 6(1), Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XV 


* reimbursement to employer, 8(1)(n.1) 

insurance, see Employment insurance 

loss from, 5(2) 

office or, see Office or employment 

outside Canada, tax credit, 122.3 

special work site, at, 6(6) 

tax credit [repealed], 127(13)-(16), Reg. 6000 

* amalgamation, continuation of predecessor’s, 87(2)(qq) 
* parent’s, after subsidiary wound up, 88(1)(e.4) 
termination of, see Former employee; Retiring allowance 
Employment Credit, see Canada Employment Credit 
Employment insurance, see also Registered supplementary 
unemployment benefit plan 

* benefit 

remuneration, Reg. 100(1) 

repayment of, 60(v.1) 

repayment of overpayment, deduction for, 60(n) 


right to, no disposition on emigration, 128.1(10)“excluded 
right or interest”(h) 


°° taxable, 56(1)(a)(v) 

*¢ withholding tax, 153(1)(d.1), Reg. 100(1)“remuneration’’(g) 
* income replacement benefits under temporary program, 
56(1)(r) 

premium 

* paid by employee 

ee as employee, credit, 118.7 

e* as employer, deduction, 8(1)(1.1) 


¢¢ paid by employer, deduction, 9(1) (general accounting 
principles) 

¢ paid by employer in 1993, tax credit 

¢° determination of credit by Minister, 152(3.4), (3.5) 

*¢ joint liability of partners for excess refund, 160.1(2.2) 

ee refund of, 164(1.6) 

eee no interest on, 164(3) 


Program for Older Worker Adjustment, see Older Worker 
Adjustment, Program for 


* tips and gratuities covered by, Reg. 100(1)“remuneration”(a. 1) 
Employment Insurance Act 
* benefits under, see Employment insurance: benefit 
* costs of appealing decision under, deductible, 60(0) 
** recovery of, income, 56(1)(1)(i1) 
¢ financial assistance under, 56(1)(r) 
Enactment, see also Amendments; Legislation 
e defined, ITAR 12‘‘enactment” 
End of taxation year 
¢ defined, Reg. 1104(1) 
Endowment (to charity), see Enduring property 
Enduring property 
* of registered charity 
ee defined, 149.1(1) 
e¢ included in calculation for disbursement quota, 
149.1(1)“disbursement quota”A.1(a), A.2 
Energy 
* conservation property, Reg. 8200.1, Reg. Sch. I:Cl. 43.1 
ee determination of, 13(18.1) 
¢¢ disclosure of information to Energy, Mines & Resources, 
241(4)(d)(vi.1) 
conversion grant 
e included in income, 12(1)(u), 56(1)(s) 
¢ information return re, Reg. 224 


non-resident taxable on, 212(1)(s) 

prescribed program, Reg. 5501 
electrical 
* combustion turbine for, separate class, Reg. 1101(St) 
* corporation distributing or generating 


oe equipment for, Reg. 1102(8), (9), Sch. I:Cl. 1(m), Sch. 
TCL 2(e) 


eee exclusion from CCA restrictions, Reg. 1100(26)(a) 
cece information return, Reg. 213(1) 
* ee municipal corporation, exemption, 149(1.2) 


equipment for processing in prescribed area, 

127(9)“qualified property” (c.1) 

** generating equipment, capital cost allowance, Reg. Sch. 
HCl 17 (aet) 

*¢ generating, manufacturing & processing credit, 125.1(2) 

¢¢ producing or processing, 125.1(3)manufacturing or 
processing”’(h), Reg. 1104(9)(h) 

* generation of, 66(15)“principal-business corporation”(h) 

* property, see Specified energy property 

¢ renewable, generation of, Reg. Sch. II:Cl. 43.1 

¢ wind, conversion system, Reg. Sch. II:Cl. 34 

Energy Cost Benefit 

¢ disclosure of taxpayer information to enable payment, 

241(4)(d)(vii.2) 

* payments non-taxable, 81(1)(g.5) 

Energy, Mines & Resources, see Department of Energy, Mines 

and Resources 

Enforcement of Act, 220-244, see also Collection of tax 

England, see United Kingdom 

Enhanced combined cycle system 

¢ defined, Reg. 1104(13) 

Enhanced garnishment, 224(1.2), (1.3) 

Enhanced recovery equipment, Reg. 1206(1) 

¢ proceeds of disposition, 59(3.3)(d) 

Enquiry, see Inquiry 
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Entering Canada, see Becoming resident in Canada * generating, ce 1100(1)(t), (ta), Reg. Sch. I:Cl. 1(k); Sch. 
Entertainer sta alkey es IGE AD eSole Usel, 2c). Sch. I:Cl. 8(f), 
: : be ‘ : ch. U:Cl. 8(g), Sch. If:Cl. 9(a), Sch. II:Cl. 9(e), Sch. II:Cl. 

U.S: resident, Canada U.S) Tax Convention Canada-U:S. Tax 9(f), Sch. ILC. 29, Sch. II:Cl. 34, Sch. IIL:Cl. 40 


Treaty:Art. XVI ; eae 
* heat production/distribution, CCA, Reg. Sch. I:Cl. 1(p), Sch. 


Entertainment expenses (and meals) IL:Cl. 2(f) 

* airplane, train, bus travel, 67.1(4) * heat recovery, CCA, Reg. Sch. II:Cl. 34 

* Christmas party exemption, 67.1(2)(e) - logging, CCA, Reg. Sch. II:Cl. 10(0) 

* club dues and facilities, 18(1)(1) * machinery and, CCA, Reg. Sch. II:Cl. 8, Sch. I:Cl. 29 

* construction work camp exemption, 67.1(2)(e.1) * medical, 118.2(2)(m), Reg. 5700 

* “entertainment” meaning of, 67.1(4) * mining, CCA, Reg. Sch. II:Cl. 10(k), Sch. I:Cl. 10), Sch. 

* general limitation on deduction for, 67.1(1) If:Cl. 10(m), Sch. II:Cl. 41 ; 

oa exceptions, 67.1(2) * oil or gas well, CCA, Reg. Sch. II:Cl. 10(), Sch. If:Cl. 41 

* included in convention fee * petroleum/natural gas exploration, CCA, Reg. Sch. II:Cl. 10(t), 

¢¢ limitation on deductibility, 67.1(3) Sch. II:Cl. 41 

* interpretation, 67.1(4) * pollution control, Reg. 1100(1)(t), Reg. Sch. I:Cl. 24, Sch. 
y : 

sf * prescribed 


* for sight- or hearing-impaired, business expense, 20(1)(rr) 
*¢ medical, 118.2(2)(m), Reg. 5700 

* + qualified construction equipment, Reg. 4603 

** qualified transportation equipment, Reg. 4601 


¢¢ for foreign affiliates, 95(1) 

* + for foreign investment entities, 94.1(1) [proposed] 

* + for non-resident trusts, 94(1) [proposed] 

¢¢ for third-party civil penalty, 163.2(1) 

ae anehoaie ° radar, CCA; Reg. Sch. I:Cl. 9 

* defined, for conversion of foreign bank affiliate to branch, t radia ormunicaHeB: CCA, Reg. Sch. IECL, 8, sue ae 
142.7(1) * railway traffic control, CCA, Reg. Sch. II:Cl. 1(i) 

* scientific research, for, 37(8)(a)(ii) 


¢ Canada, into, see Becoming resident in Canada * solar heating, CCA, Reg. Sch. II:Cl. 34 


: ‘linc i f 4 ' * stable, CCA, Reg. Sch. II:Cl. 10(c) 
Se ling house, into, for audit, 231.1(3), see also Search + steam generating, CCA, Reg. Sch, I:CL. 34 


** compliance required, 231.5(2) * telephone/telegraph, CCA, Reg. Sch. II:Cl. 3, Sch. H:Cl. 17 
¢ tertiary recovery, Reg. 1206(1) 

* timber limit, for, CCA, Reg. Sch. II:Cl. 10(n), Sch. Il:Cl. 15 
* water-distributing, CCA, Reg. Sch. I:Cl. 1(0), Sch. Il:Cl. 10(e) 
Equity accounting method 

¢ prohibited for debt forgiveness reserve, 61.3(1)(b)C(i) 

¢ prohibited for purposes of Act, 248(24) 

Equity limit (of insurer) 

¢ defined, Reg. 2400(1) 

Equity percentage 

° defined, 95(4) 

* direct, defined, 95(4)“direct equity percentage” 

Equity property 

¢ defined, Reg. 2400(1) 


Entry 


Environment 

* conservation of, see Ecological gifts 

Environmental Quality Act (Quebec) 

* trust required by, no tax on, 149(1)(z.1) 

Environmental trust, see Qualifying environmental trust 

Environmentally hypersensitive person 

° uipment qualifying for medical expense credit, Reg. 
540 (c)(c.3) 

Equalization payments (family law) 

¢ rules on partition of property, 248(20) 

Equipment 

¢ administering oxygen, for, 118.2(2)(k) 

* automotive, CCA, Reg. Sch. II:Cl. 10(a), see also Automobile 


* bituminous sands Equity share, defined, 204, Reg. 4803(1) 
*¢ defined, 59(6), Reg. 1206(1) Equivalent to married credit, 118(1)B(b) 
** proceeds of disposition, 59(3.3)(c) Equivalent to spouse credit, 118(1)B(b) 
* cable systems interface, CCA, Reg. Sch. II:Cl. 10(v) Escalating interest GICs 


* contractor’s movable, CCA, Reg. Sch. If:Cl. 10(h), Sch. H:Cl. * income accrual, Reg. 7000(2)(c.1) 
22SchHikGl8s 
data communication, CCA, Reg. Sch. II:Cl. 3 
disability-specific, deduction for, 20(1)(rr) 
earth-moving, separate class, Reg. 1101(5k) 
electrical pais processing, investment tax credit, ** deemed not trust or estate, 128(1)(b) 
127(9)“qualified property’’(c.1) ¢ defined, 248(1) 
* electrical generating, Reg. 1100(1)(t), (ta), Reg. Sch. I:Cl. ¢ Canada/Quebec Pension Plan death benefit taxed, 56(1)(a.1) 
1(k); Sch: 1:€l Tan), Sch. I:Cl. 2(a), Sch. G:01Ih Ss). Sch. * carryback of losses to year of death, 164(6) 
II:Cl. 9(e), Sch. II:Cl. 9(f), Sch. I:Cl. 29, Sch. I:Cl. 34, Sch. + debt of deceased settled by, 80(2)(p), (q) 


I:Cl. 40 ‘ 
¢ defined, 104(1), 248(1 
* electronic data-processing, CCA, Reg. Sch. II:Cl. 10(f), Sch. ; Senaree ms rae Abe bile sty 


ee pon ALC), 40 income of, paid to non-resident, 212(1)(c), 212(11) 


** general-purpose, defined, Reg. 1104(2) “ 
* electronic point-of-sale, CCA, Reg. Sch. I:Cl. 12(s) exemption for, 212(9), (10) 


Establishment, see Permanent establishment 


Estate, see also Trust (or estate) 
¢ bankrupt, of 


* enhanced recovery, Reg. 1206(1) * information Reins Rees 204 
** proceeds of disposition, 59(3.3)(d) ° life, see Life estate in real property 
* for hearing- or sight-impaired, business expense, 20(1)(rr) SARP EBON sen aay estate In real property 
* gas manufacturing/distribution, CCA, Reg. Sch. II:Cl. 1(n), * return required, 150(1)(c) spain 
Sch. I:Cl. 2(d) ¢ transfer of rights or things to beneficiaries, 70(3) 
* gas or oil well, CCA, Reg. 1104(2), Reg. Sch. II:Cl. 10q) Estate administration tax, see Probate fees 


PARA 
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Estate planning, see also Death of taxpayer 

¢ attribution rule inapplicable on certain benefits through trust, 
74.4(4) 

Estate tax 

¢ Canadian [repealed in 1972] 

*e deduction of, from pension benefits etc., 60(m) 

ee interest on, deductible, 60(d) 

- US. 

ee credit for, Canada—U.S. Tax Convention Canada-U.S. Tax 

Treaty:Art. XXIX B:6, 7 


*e interest on, possibly deductible, 60(d) 

Estimate of tax, required, 151 , see also Instalments 

Estimate of the expenses of survey 

¢ defined, Reg. 3600(2) 

Estimated annual taxable income 

¢ defined, Reg. 102(2)(c) 

Estimated deductions 

¢ defined, for source deductions, Reg. 100(1) 

Estonia, see also Foreign government 

* universities, gifts to, Reg. Sch. VIII, s. 25 

European Bank for Reconstruction and Development 

¢ bonds of 

ee eligible for RRSP investment, Reg. 4900(1)()(v) 

** excluded from foreign property, 206(1)“foreign 

property”(g)(ii)(F) 
* trust investing in, not foreign property; Reg. 
5000(7)“specified international finance trust’(c)(i)(D) 

¢ no withholding tax on interest payable to, Reg. 806.1 

European Union, see also Foreign government 

* common control of corporation, 94.1(1)“exempt 
business’’(a)(ii1) [proposed] 

¢ generally accepted accounting principles acceptable for FIE 
rules, 94.1(2)(b) [proposed] 

Evasion of tax, see Tax evasion, penalty for 

Evidence, see Proof 

Excepted dividend 

¢ defined, 187.1 

Excepted gift 

e defined, 118.1(19) 

¢ donation to charity permitted, 118.1(13) 

Excess amount (for registered education savings plan) 

¢ defined, 204.9(1), (2) 

Excess money purchase transfer 

* re past service event, Reg. 8303(7.1) 

Excessive eligible dividend designation 

¢ defined, 89(1), 248(1) 

Exchanges of property 

amalgamation, effect of, 87(2)(1.3) 

capital property, 44 

corporation controlling or controlled by taxpayer, 44(7) 

depreciable property, 13(4), (4.1) 

eligible capital property, 14(6), (7) 

leasing properties, 16.1(5)-(7) 

non-qualifying security donated to charity, 118.1(15) 

non-resident, 44(7) 

Exchanges of shares, see Share 

Excise Tax Act, see also Goods and services tax (GST) 

* communication of information for enforcement of, 241(4)(d)(ii) 

¢ fuel tax rebate under, 12(1)(x.1) 

¢ GST included in taxable benefit, 6(7), 15(1.3) 

* input tax credit under, deemed to be government assistance, 
248(16)-(18) 

e rebate under, deemed not to be reimbursement, 8(11) 

* tax payable under Part IX, 248(1)“goods and services tax” 

Excluded amount 

* re expenses of financing 


defined, 20(1)(e)(iv.1) 
no deduction, 20(1)(e) 
re registered education savings plan 
defined, 146.1(7.2) 
excluded from income, 146.1(7.1)(b) 
re split income 
defined, 120.4(1) 
excluded from income-splitting tax, 120.4(1)“excluded 
amount” 
Excluded arrangement (re tax on investment income of life 
insurers) 
¢ defined, Reg. 1900(1) 
Excluded benefits (re registered pension plan) 
¢ defined, Reg. 8303(5)(f)-(1), 8504(10) 
¢ excluded from normalized pension, Reg. 8303(5) 
Excluded consideration 
¢ defined, re corporation attrubition rules, 74.4(1) 
e excluded from attribution rules, 74.4(2)(f), 74.4(3) 
Excluded contribution (to registered pension plan) 
¢ defined, Reg. 8300(1) 
¢ excluded from pension credit, Reg. 8301(4)(a), 8301(5)(a), 
8301(8)(e) 
¢ excluded from provisional PSPA, Reg. 8303(8) 
Excluded corporation 
* charities, non-qualified investment rules 


ee debt excluded from non-qualified investments, 
149.1(1)“non-qualified investment’’(a)(ii) 


ee¢ defined, 149.1(1)“non-qualified investment’ (d)-(f) 
e refundable investment tax credit 


¢ defined, 127.1(2) 


¢ excluded from additional credit, 127.1(2)“refundable 
investment tax credit’(a) pre-(f), 127.1(2.01) 


e¢ SRTC designation not allowed after June 15/84, 194(4.2)(c) 
Excluded dividend (for Part VI.1 tax) 
¢ defined, 191(1), 191(4)(d) 
¢ excluded from dividend allowance, 191.1(2) 
¢ excluded from “excepted dividend” for Part [V.1 tax, 187.1(d) 
¢ excluded from Part VI.1 tax, 191.1(1)(a)@)—-(iii) 
Excluded income 
¢ defined, for FAPI rules, 92(2.5) 
Excluded interest (in partnership) 
¢ defined, 40(3.15)-(3.18) 
* grandfathered from deemed-gain rules for passive partnership 
interest, 40(3.1) 
Excluded obligation 
¢ re debt forgiveness 
ee defined, 80(1) 
ee pa amount excluded from debt forgiveness rules, 
0(1)“forgiven amount’B(j) 
¢ proceeds of disposition for debtor, 79(3)F(b)(iv) 
re flow-through shares 
* application to prescribed shares, Reg. 6202.1(1)(b), (c) 
e deemed not to be a guarantee, security or similar indemnity, 
Reg. 6202(1)(m.1) 
e* defined, Reg. 6202.1(5) 
ee excluded from limited partnership at-risk rules, 
96(2.2)(d)(vii) 
«e« excluded from tax shelter at-risk adjustment, 143.2(3)(b)(iv) 
* re non-resident withholding tax on interest 
°° defined, 214(8) 
*e sale of, by non-resident, 214(7) 
Excluded payment 
¢ defined, re indexed debt obligations, Reg. 7001(7) 
Excluded period 
¢ defined, re salary deferral arrangement, 6(13)(a)(ii) 
Excluded personal property, see Excluded right or interest 
Excluded premium 
¢ defined 


e e e e 
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Excluded premium (cont’d) 
¢¢ for Home Buyers’ Plan, 146.01(1) 


¢¢ for Lifelong Learning Plan, 146.02(1) 

* excluded from repayment of eligible amount 

* Home Buyers’ Plan, 146.01(3)(a) 

¢ Lifelong Learning Plan, 146.02(3)(a) 

Excluded production (re Canadian film/video credit) 

* defined, Reg. 1106(1) 

* excluded from Canadian film or video production, Reg. 
1106(4) 

Excluded property 

¢ art flips, defined, 46(5) 

¢ debt forgiveness rules 

** adjusted cost base of, not reduced, 80(9)-(11) 

¢ defined, 80(1) 

emigration, see Excluded right or interest 

foreign affiliate, of 

* accrued gains, included in FAPI, Reg. 5907(13)(b)(i) 

¢ defined, 95(1), Reg. 5907(1) 

¢ disposition of shares that are, 93(1.1) 


* excluded from FAPI calculation, 95(1)“foreign accrual 
property income’’B, E, 95(1)“relevant tax factor’(a) 


eee net earnings from, Reg. 5907(1)‘‘net earnings’”(d) 


*ee net earnings of foreign affiliate from, Reg. 
5907(1)“taxable earnings” (b)(v) 

eee net loss from, Reg. 5907(1)“net loss’’(d) 

eee net loss of foreign affiliate from, Reg. 5907(1)“taxable 
loss’”’(b)(iv) 

¢¢ excluded from foreign investment entity rules, 

94.1(1)“exempt property” (b)(ii) 

¢¢ of second affiliate, 95(2)(a)(ii)(D)(I) 

ee settlement of debt, gain or loss relating to, 95(2)(i) 

¢ mark-to-market transition rules 

e« defined, Reg. 8102(1), 8104(1) 


non-resident, of 
¢ defined, 116(6), Reg. 810 
¢ excluded from disposition certificate requirements, 116(1), 
(3), (5), S.1)(a) 
* non-resident trust rules 
e* defined, 94(1) 
¢ personal-use property donated to charity, 46(5) 
¢ trust, of 
e* defined, 108(1) 
e«« excluded from 21-year deemed disposition rule, 104(4), 
(5.8), 104(6)(b) (iii) 
¢* excluded from rule re disposition to non-residents, 107(5) 
Excluded remuneration (re registered pension plan) 
¢ defined, Reg. 8503(14)(b) 
¢ excluded from pension adjustment, Reg. 8503(14)(e) 
Excluded revenue 
¢ defined, for FAPI rules, 92(2.5) 
Excluded right or interest 
¢ defined, 128.1(10) 
¢ excluded from deemed disposition 
** on emigration, 128.1(4)(b)(iii) 
** on immigration, 128.1(1)(b)(iv) 
Excluded security (for debt forgiveness rules) 
¢ defined, 80(1) 
* excluded from rule where share issued in exchange for debt, 
80(2)(g) 
Excluded share 
¢ re foreign property rules for deferred income plans 
** defined, 206(1) 
* + excluded from foreign property, 206(1)“foreign 
property ’’(d.1) 
* re Part X tax on DPSPs 
*« defined, 204 
«+ excluded from equity share, 204“equity share”(a), (b) 


Excluded trust 

¢ defined, 233.6(2) 

Excluded withdrawal 

° defined 

¢¢ for Home Buyers’ Plan, 146.01(1) 

ee for Lifelong Learning Plan, 146.02(1) 

e not taxable, 146(8), (8.01) 

Exclusive economic zone 

* application of legislation to, Interpretation Act 8(2.1) 

¢ defined, Interpretation Act 35(1) 

¢ SR&ED performed in, deemed performed in Canada, 37(1.3) 

Executor, see also Legal representative 

* certificate required by, before distribution, 159(2) 

* deemed to be legal representative, 248(1)‘legal representative” 

* obligations of, 159 

e return required by, 150(3) 

¢ withholding tax, liable for, 227(5), (5.1)(i) 

Exempt amount 

¢ defined, for non-resident trust rules, 94(1) 

Exempt beneficiary 

¢ defined, 104(5.4) 

e election by trust as long as there exists, 104(5.3) 

Exempt business 

¢ for foreign investment entity rules 

ee defined, 94.1(1) [proposed] 

ee  FIE rules inapplicable, 94.1(1)“investment business” 
[proposed] 

Exempt capital gains balance (re flow-through entity) 

* after 2004, added to adjusted cost base, 53(1)(p) 

¢ defined, 39.1(1), (7) 

¢ used to reduce capital gain, 39.1(2)-(6) 

Exempt corporation, see also Exempt person 

¢ becoming or ceasing to be exempt, 149(10) 

** capital dividend account, 89(1.2) 

¢¢ deemed disposition/acquisition of depreciable property, 
13(7)(f) 

ee loss carryover, restriction, 149(10)(c) 

ee resource expenses, rules, 66.7(10) 

¢ no Part I.3 tax payable, 181.1(3)(c) 

¢ Parts IV, IV.1, VI and VI not applicable, 227(14) 

Exempt deficit allocation 

¢ defined, FAPI rules, Reg. 5905(16) 

Exempt deficit (of foreign affiliate) 

e defined, Reg. 5907(1) 

Exempt deficit reduction 

¢ defined, FAPI rules, Reg. 5905(17) 

Exempt earnings (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

Exempt foreign trust 

¢ defined, 94(1) [proposed] 

Exempt gains balance, see also Exempt capital gains balance 

(re flow-through entity) 

* defined, 14(5) 

° effect of excessive election, 14(9) 

Exempt income 

¢ defined, 248(1) 

* under treaty, used in calculating clawback, Canada—U.S. Tax 

Convention Canada-U.S. Tax Treaty:Art. XXIV:10 

Exempt interest 

¢ for foreign investment entities 

e¢ defined, 94.1(1) [proposed] 

¢¢  FIE rules inapplicable, 94.1(3)(d) [proposed] 

Exempt loan of transfer 

e defined, re loans to non-residents, 17(15) 

Exempt loss (of foreign affiliate) 

¢ defined, Reg. 5907(1) 


2223 


Topical Index 


Exempt partnership 

¢ defined, for resource allowance claims, Reg. 1206(1) 

Exempt person, see also Exempt corporation 

* capital gains and losses, 40(2)(a)(i) 

exchanges of property, determination of gain, 44(7) 

no reserve for amount not due until later year, 20(8) 

obligation issued at discount by, 16(2), (3) 

partnership of, effect where taxable partner joins, 96(8) 

sale of Canadian resource property by, 66.6 

share-purchase tax credit, 127.2(2) 

* tax on royalties paid to a government by, 208 

** exception: prescribed persons, Reg. 1216 

¢ U.S. charitable organization, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XXI 

Exempt property 

¢ for foreign investment entity rules 

ee¢ defined, 94.1(1) [proposed], 94.1(2)(p) [proposed] 

ee FIE rules inapplicable, 94.1(1)“investment property” 

[proposed] 

¢ for specified leasing property CCA rules 

ee defined, Reg. 1100(1.13), (1.14) 

ee excluded from specified leasing property, Reg. 1100(1.11) 


for trusts’ 21-year deemed disposition rule 
e defined, 108(1) 
¢ excluded from deemed disposition, 104(4), (5), (5.2) 
Exempt service 
¢ defined, for non-resident trust rules, 94(1) [proposed] 
¢ excluded from service being a deemed transfer of property, 
94(2)(f) [proposed] 
Exempt surplus (of foreign affiliate) 
* adjustment where gain deemed due to negative adjusted cost 
base, 93(1)(b)(11) 
¢ deduction for dividend paid out of, 113(1)(a), 113(4), Reg. 
5900(1)(a) 
¢ defined, 113(1)(a), Reg. 5907(1) 
Exempt surplus reduction 
¢ defined, FAPI rules, Reg. 5905(18) 
Exempt taxpayer 
* for foreign investment entity rules 
ee defined, 94.1(1) [proposed] 
** exempt from FIE rules, 94.1(3)(a) [proposed] 
¢ for non-resident trust rules 
*e¢ defined, 94(1) [proposed] 
Exempt trust 
e defined, FAPI rules, 95(3.2) 
¢ defined, foreign reporting rules, 233.2(1), see also Exempt 
foreign trust 
Exemptions, 81, 149, see also Grandfathering 
* agricultural organizations, 149(1)(e), 149(2) 
* apportionment rule, 149(6) 
¢ Association of Universities and Colleges of Canada, 
149(1)(h.1) : 
basic, re minimum tax, 127.53 
benevolent or fraternal benefit society, 149(4) 
¢ limitation, 149(4) 
benevolent society, 149(1)(k) 
boards of trade, 149(1)(e), 149(2) 
capital gains, 110.6, see also Capital gains deduction 


certificate, for non-resident withholding tax, 212(1)(b)(iv), 
212(14); ITAR 10(5) 


chambers of commerce, 149(1)(e), 149(2) 

charitable organization, 149(2) 

compensation by Federal Republic of Germany, 81(1)(g) 
Crown corporations, 149(1)(d)-(d.4) 

* exception, 27(1), (2) 

employee of foreign country, 149(1)(a) 

¢ family and servants of, 149(1)(b) 

expenses of gaining exempt income not deductible, 18(1)(c) 


fraternal benefit society/order, 149(1)(k) 

funeral arrangements, 148.1(2), 149(1)(s.1) 

general, 149 

general limitation, ITAR 31 

Governor General’s stipend, 81(1)(n) 

Halifax disaster pension, 81(1)(f) 

housing corporation, 149(1)(i), 149(2) 

income from aircraft operated by non-resident, 81(1)(c) 
income from ship operated by non-resident, 81(1)(c) 

insurer of farmers and fishermen, 149(1)(t), 149(4.2) 

e limitation, 149(4.1) 

interest on certain bonds etc., 81(1)(m) 

labour organizations, 149(1)(k) 

master trust, 149(1)(0.4) 

mines, Reg. Part XIX [Revoked] 

municipal authorities, 149(1)(c) 

municipal corporations, 149(1)(d.6) 

mutual insurance corporations, 149(1)(m) 

non-profit corporation for scientific research, 149(1)q), 149(2) 
non-profit organizations, 149(1)(1), 149(2) 

¢ deemed trust, 149(5) 

seman withholding tax, 212(1)(b)(iv), 212(14); ITAR 

* pension corporation, 149(1)(0.1), (0.2) 

* pension trust, 149(1)(0) 

* personal, see Personal credits 

* personal injury award, income from, 81(1)(g.1), (g.2) 
* prisoners of war, compensation paid to, 81(1)(d) 
* prospecting, 81(1)(d) 

* provincial corporations, 149(1)(d)—(d.4) 

* provincial indemnity, 81(1)(q) 

¢ RCA trust, 149(1)(q.1) 

¢ RCMP pensions, 81(1)() 

* registered charities, 149(1)(f) 

* scientific research corporation (non-profit), 149(1)q), 149(2) 
ee control, rules re, 149(8) 

ee rules as to income, 149(9) 

* service and other pensions, 81(1)(d) 

* service pension from other country, 81(1)(e) 


small business investment corporation, 149(1)(0.3) 

social assistance payments, 110(1)(f)(4i) 

societies, 149(1)(1), 149(2) 

° deemed a trust, 149(5) 

statutory, 81(1)(a) 

trust 
deferred profit sharing plan, 149(1)(s) 
employees profit sharing plan, 149(1)(p) 
registered education savings plan, under, 149(1)(u) 
registered retirement income fund, 149(1)(x) 
registered retirement savings plan, 149(1)(1) 
registered supplementary benefit plan, 149(1)(q) 
vacation pay plan, 149(1)(y) 

war Savings certificate, 81(1)(b) 

workers’ compensation, 110(1)(f)(i) 

Existing guaranteed life insurance policy 

¢ defined, 211, Reg. 1900(1) 

Existing plan 

¢ defined, Reg. 8500(1) 

Exiting Canada, see Ceasing to be resident in Canada 

Expectation of profit 

* required for business deduction, 18(1)(h), 248(1)“personal or 
living expenses” 

Expenditure 

¢ defined 


¢¢ for rule disallowing deductions or credits for option or share 
issuance, 143.3(1) 


ee for tax shelter investment, 143.2(1) 
e matchable, see Matchable expenditure 
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Expenditure pool (re investment tax credit), see SR&ED . relieving telegrapher or station agent, 8(1)(e) 
qualified expenditure pool * representation, 20(1)(cc) 

Expenses, see also Deductions in computing income ** deemed capital cost allowance, 13(12) 

* advertising in non-Canadian periodicals etc., not deductible, 19 ++ election to defer, 20(9), Reg. 4100 

¢ advertising on non-Canadian broadcast media, not deductible, * research and development, 37 


19.1 
¢ allowances for 
ee M.L.A.’s, 81(2) 
*¢ municipal officer’s, 81(3) 
ee taxable, 6(1)(b) 
¢ annual value of property, not deductible, 18(1)(d) 


* salesperson’s, deduction, 8(1)(f) 

°° certificate of employer, 8(10) 

* scientific research and experimental development, 37 
* selling units, interests or shares, 20(1)(e) 

* share transfer fees, 20(1)(g) 

* taxes on unproductive land, not deductible, 18(2) 
¢ tile drainage, 30 

* transport employee’s, 8(1)(g) 

* travelling, see Travelling expenses 

* unpaid for more than 2 years, 78 

* utilities service connection, 20(1)(ee) 

* yachts, camps, clubs etc., no deduction, 18(1)(1) 
Exploration and development expenses 

* borrowing for, 21(4) 


appeal, of, 60(0) 
automobile of employee 
* deductions allowed, 8(1)(j) 
*¢ depreciation, 13(11) 
* away-from-home 
*e railway employee, 8(1)(e) 
* borrowing money, 18(11), 20(1)(e), 21 
* cancellation of lease, payment for, 20(1)(z), (z.1) 


* limitation on deductibility, 18(1)(q) : ‘ i 
capital outlay, not deductible, 18(1)(b) Canadian, see Canadian exploration and development expenses 


clearing farm land, 30 were a ae sauce mele is nia 

club dues, not deductible, 18(1)()(ii) Jount exploration corporation, see Joint exploration corporation 
¢ limitation, 66(13) 

* recovery of, 59(3.2) 


* commission agent’s, 8(1)(f), 13(11) 


me eke ee mK n8Y) * special product corporations, 66(2) 
* construction of building or ownership of land, 18(3.1)-(3.7) ep enerer halipepmntcontol, COULD iis ayle5) 
* convention, 20(10) Exploration and development grants, deductions, 20(1)(kk) 
* development, see Canadian development expense Exploration and development shares, see also Flow-through 
* drilling and exploration, defined, 66(15)“drilling or exploration Shares ia 
expense” * cost to taxpayer, 66.3(1)(a)(ii) 
¢ election, tax credit for, 127(3)-(4.2) ¢ whether inventory, 66.3(1)(a)(ii) 
¢ employee, of, 8(1), (2) Exploration and drilling rights 
¢ employee’s automobile or aircraft, 8(1)(j), 8(9) * amount deductible, ITAR 29(14), (15) 


exploration, see Canadian exploration expense; Exploration and + bonus payments, ITAR 29(21), (22) 
development expenses ¢ dealers in, limitation, 66(5) 
* food, beverages, entertainment, see Entertainment expenses * disposition of, ITAR 29(16)—(20) 

(and meals) * includes payments to preserve, ITAR 29(30) 
¢ limitation, ITAR 29(13) 
Export Development Canada 


¢ loan guaranteed by, no UK withholding tax, Canada—U.K. Tax 
Treaty Art.11:3(a) 


general limitation, 67 

improving farm land, 30 

incurred to gain exempt income, not deductible, 18(1)(c) 
interest, 18(11), 20(1)(c), 20(3) 

Get he aA Ty OS ena, Export Development Corporation 

** used to acquire land, 18(3) + howasenn 

; eee cs be aii ** trust investing in, not foreign property, Reg. 

* compound, 20(1)(d) 5000(7)“specified international finance trust’’(c)(i)(E) 


paid to non-resident shareholder, 18(4)—(8) Exporting fieoent3 Reg. 1206(1) 
investigation of site, 20(1)(dd) Exposure to a designated country 
“investment expense” defined, 110.6(1) ° ee Reg. 8006 
issuing units, interests or shares, 20(1)(e) Expropriation . 3 
land drainage system, 30 * amount paid constitutes proceeds of disposition, 


° paid to acquire land, 18(2) 
: landscaping, 20(1)(aa) 13(21)“proceeds of disposition’(d), 54“proceeds of 


Bayer dys os disposition’’(d) 

limitations on deductibility, 18(1) i 20G 

ee ° t 
listing fee, 20(1)(g) foreign assets, see Expropriation assets 


meals, limitation, 8(4) ° resource properties, 59.1 

eos see Medical expenses ¢ rollover where property replaced, 13(4), (4.1), 44 
ini ; s, 20(1)(v Expropriation assets Hf 

ee oe vate Hee, | ¢ acquired from foreign affiliate, 80.1(4)—(6) 

objection or appeal, of, 60(0) * adjusted cost base of, 80.1(2)(b) 


performing duties of office or employment, deduction, 8(1)(i) * adjusted principal amount, 80.1(7) 

personal or living, not generally deductible, 18(1)(h) ee currency in which computed, 80.1(8) 

personal services business, limitation re, 18(1)(p) * cost base, addition to, 53(1)(k) 

prepaid e« deductions from, 53(2)(n) 

* amalgamation, on, 87(2)(j.2) ¢ election re, 80.1(1), Reg. 4500 

¢ limitation on deductibility, 18(9) * income from, computation of, 80.1(2)(a) 

printing financial report, 20(1)(g) * interest and capital amounts received at same time, 80.1(3) 
¢ reasonableness criterion, 67 * interest on 
* recreational facilities, 18(1)(1) *e election re, 80.1(2) 
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Expropriation assets (cont’d) 

¢ sale of foreign property, for, 80.1 

Extended motor vehicle warranty 

e defined (insurance policy reserves), Reg. 1408(1) 

Extension of time 

to donate to tsunami relief, see Tsunami relief 

¢ to file appeal 

¢¢ by Tax Court, 167 

¢ to file election or application, 220(3.2) 

° to file notice of objection 

¢¢ by Minister, 166.1 

¢¢ by Tax Court, 166.2 

ee deadline for requesting, 166.1(7)(a) 

¢ to file notice of qualified dependant for Child Tax Benefit, 
122.62(2) 

e to file return, 220(3) 

¢ to invest in labour—sponsored venture capital corporation, 

127.4(5.1) 

to make or revoke election or designation, 220(3.2) 

to: make RRSP contribution, 146(22) 

to post security for departure tax, 220(4.54) 

to transfer RRSP after death to spouse, child or grandchild, 

60(1), 60(1)(iv) 

Extinct shellfish, see Ammonite gemstone 

Eyeglasses, as medical expense, 118.2(2)(j) 


F 

FAPI, see Foreign accrual property income 

FEDE, see Foreign exploration and development expenses 

FIE, see Foreign investment entity 

FMV, see Fair market value 

FRE, see Foreign resource expense 

FTC, see Foreign tax credit 

FTS, see Flow-through share 

Facsimile machine, see Fax machine 

Factoring of accounts 

¢ income of foreign affiliate from, 95(1)“investment business” 

** accounts arising in active business of related corporation, 
95(2)(a)(iii), Reg. 5907(1)“exempt earnings”(d)(i1)(J) 

Failure to file return, see Returns: failure to file, penalty 

Failure to keep records, 230(3) 

Failure to remit withheld taxes, 227(9) 

¢ penalty applicable only on amounts over $500, 227(9.1) 

¢ salary or wages, from, 227(9.5) 

Failure to withhold tax, 227(8) 

e assessment for, 227(10) 

¢ salary or wages, from, 227(8.5) 

Fair market value 

¢ charitable donation of property, limited to cost, 248(35)-(38) 

¢ cultural property, donated, 118.1(10) 

¢ deemed disposition at, see Disposition: deemed 

° defined, 69(1) (Notes) 

¢ ecological gift, 118.1(10.1)-(10.5) 

°° certificate, 118.1(10.5) 

* inadequate considerations deemed to be, 69 

ee exceptions re pre-1972 property, ITAR 32 

e inventory property, of, 10(1), (4) 

¢ meaning of, 69(1) (Notes) 


property donated or contributed, limited to cost, 248(35)-(38) 
property of deceased, 70(5.3) 

publicly-traded securities, ITAR 26(11) 

readily obtainable, see Readily obtainable fair market value 
resource output acquired from Crown, 69(9) 

resource output disposed of to Crown, 69(8) 

share 

* disposed of on death, 70(5.3) 


*¢ foreign affiliate, of, ITAR 26(11.1), (11.2) 

e¢ that is not capital property, 112(4.1) 

* transfer at, to spouse or minor, 74.5(1) 

* trust, capital interest in, 107.4(4) 

ee held as inventory, 107(1.2) 

* trust for benefit of spouse, 70(8)(a) 

¢ undivided interest in property transferred by tax debtor, 
160(3.1) 

¢ V-day election, Reg. 4700, Reg. Sch. VII 

“Fairness package’’ (1991) 

¢ late elections, 220(3.2)-(3.7) 

* notice of objection 

ee filing deadline, 165(1) 

*e¢ form of, 165(2) 

* reassessments after normal reassessment period, 152(4.2), 
164(1.5) 

¢ waiver of penalty and interest, 220(3.1) 

False statement, see also Penalty: false statement 

* defined, for third-party penalty, 163.2(1) 

¢ offence, 239(1), (1.1) 

* penalty, 163(2) 

¢¢ charity receipt, 188.1(9), (10) 

¢¢ third-party penalty, 163.2 

Family allowances, see Child Tax Benefit 

Family farm corporation/partnership 

¢ farm property leased to 

ee transfer of, 70(9.8) 


* interest in partnership, defined, 70(10)“interest in a family 
farm partnership” 110.6(1) 


¢ share of capital stock of corporation, defined, 70(10)“share of 
the capital stock of a family farm corporation” 110.6(1) 


* transfer of, 70(9.2), (9.3) 

*¢ inter vivos, 73(4) 

Family law, see Province: laws of; Spouse 

Family Orders and Agreements Enforcement Assistance Act 

¢ Child Tax Benefit payments not garnishable under, 
122.61(4)(e) 

¢ disclosure of taxpayer information for purposes of, 122.64(3) 

Family Support Plan 

¢ payroll deduction reduces source withholding, Reg. 100(3)(d) 

Farm Income Protection Act, see also Net income stabilization 

account; NISA Fund No. 2 

* payment received under, taxable, 12(1)(p) 

ee information return, Reg. 234-236 

* premium paid under, deductible, 20(1)(ff) 

Farm land, see also Farm property 

¢ addition to adjusted cost base, 53(1)(i) 

* improving, expenses deductible, 30 

e instalment on sale of, not considered payment from production, 
12(1)(g) 

Farm loss 

amalgamation, on, 87(2.1) 

defined, 111(8)“farm loss” (9), 248(1) 

determination of, by Minister, 152(1.1), (1.2), (1.3) 

drought, due to, see Drought region: prescribed 

limitation on deductibility, 111(3) 

partnership, from, 96(1) 

reassessment, 152(6)(c) 

reduction of, on debt forgiveness, 80(3)(b) 

restricted, 31(1), (1.1), see also Restricted farm loss 

Farm property 

¢ disposition by partnership, 101 

¢ family farm corporation or partnership, transfer of, 70(9.2) 

* investment tax credit, 127(9)“qualified property” (c)(i1) 

¢ leased, transfer of, 70(9.8) 


qualified 
* capital gains exemption, 110.6(2) 
¢ defined, 110.6(1) 
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Farm property (cont'd) 
* transfer of 
* + from spouse’s trust, to children, 70(9.1) 
*¢ inter vivos, to child, 73(3) 
eee reserve, 44(1.1) 
** to farmer’s child, ITAR 26(18), (19) 
eee on death, 70(9) 
** to parent, 70(9.6) 
Farm quota 
* capital gains exemption, 110.6(1)“qualified farm property’’(d) 
Farm risks 
* insurance of, 149(1)(t), 149(4.1) 
Farm support payments, see also Farm Income Protection Act 
¢ defined, Reg. 234(2) 
* information slips for payments under, Reg. 234-236 
Farmer 
* capital gain 
** principal residence, exclusion of, 40(2)(c) 
* cash method of computing income, 28(1) 
* payment of tax, 155 
* payments to, income, 12(1)(p) 
* property transferred by, to child, 70(9) 
¢ transfer of farm property by, to child 
*¢ inter vivos, 73(3) 
Farming 
* business 
*¢  cash-base method of calculation, 28 
** ceasing to carry on, 28(4), (4.1) 
** expenses deductible, 30 
** inventory 
**e* acquisition of, 28(1.1) 
*¢ valuation of, 28(1.2), (1.3), Reg. 1802 
ee losses, deduction for 
oe adjustment to cost base of land, 53(1)(i), 111(6) 
partnership, disposition of land used in, 101, 111(7) 
* prepaid expenses, 28(1)(e), (e.1) 
Canadian Wheat Board participation certificate, 161(5) 
capital cost allowances, Reg. Part XVII 
crop insurance, see Farm Income Protection Act 
defined, 248(1) 
drought, sales during, see Drought region: prescribed 
farm loss, defined, 111(8) 
income deferred from destruction of livestock, 80.3 
inventory 
* acquisition of, 28(1.1) 
* amalgamation, on, 87(2)(b) 
* transfer to corporation, 85(1)(c.2) 
¢¢ valuation of, 28(1.2), (1.3), Reg. 1802 
* winding-up, on, 88(1.6) 
¢ losses, deduction for, 31 
* reduction in basic herd, 29(2) 
ee election re, 29(1) 
* restricted farm loss, see Restricted farm loss 
¢ stabilization payments and fees, 12(1)(p), 20(1)(ff) 
Fax machine 
* capital cost allowance, Reg. 1101(5p), Reg. Sch. IL:Cl. LO(f) 
Feasibility study 
* re investigation of site, deductible, 20(1)(dd) 
Federal body 
¢ defined, Reg. 237(1) 
Federal Court 
¢ defined, Federal Courts Act s. 4 
* registration of certificate re amount payable, 223(3) 
*¢ charge on land, 223(5), (6) 
Federal Court of Appeal 
* appeal to 


*+* Canadian amateur athletic association, refusal to register, 
172(3)(a) 
ee ena revocation or refusal to register, 172(3)(a.1), 176(2), 


DPSP, refusal to register, 172(3)(b) 
from Tax Court, Tax Court of Canada Act ss. 17.6, 18.24 
RESP, refusal to register, 172(3)(d) 

° RRIF, refusal to register, 172(3)(f) 

° RRSP, refusal to register, 172(3)(b) 

¢ defined, Federal Courts Act s. 3 

* proceedings in camera, 179 

Federal Crown corporation, see Crown corporation 

Federal government, see Government 

Federal-Provincial Fiscal Arrangements and Established 

Programs Financing Act 

* agreement under, 228 

Federal Republic of Germany 

* compensation paid by, exempt, 81(1)(g) 

Federal sales tax 

¢ refund of, taxable, 12(1)(x)(iv) 

Federal sales tax credit, see also Goods and services tax (GST) 

Feeding oneself 

¢ defined, 118.4(1)(e) 

* impairment with respect to 

°° certification by occupational therapist or physician 

eee for disability credit, 118.3(1)(a.2)(iii) 

*e-¢ for education credit, 118.6(3)(b)(iii) 

*¢ eligibility for disability credit, 118.4(1)(c)(ii) 

Fees 

¢ directors, 6(1)(c) 

¢ included in income, 6(1)(c) 

¢ investment counsel, 20(1)(bb) 

* share transfer, deduction for, 20(1)(g) 

¢ withholding tax, 153(1)(g) 

Fees for an individual’s tuition 

¢ defined, 118.5(3) 

Fellowship, see Scholarship 

Fence 

* capital cost allowance for, Reg. Sch. II:Cl. 6 

* in amusement park, CCA, Reg. Sch. II:Cl. 37 

Fibre-optic cable 

* capital cost allowance, Reg. Sch. II:Cl. 42(a) 

** supporting equipment, Reg. Sch. II:Cl. 3(1) 

Fiduciary, see Legal representative; Trustee 

Field processing, see Canadian field processing 

Fifth Supplement, see Revised Statutes of Canada, 1985 (Sth 

Supp.) 

Figueroa case responded to, 127(3.3) 

Filing deadlines, see also Deadlines 

* agreement to transfer forgiven amount (debt forgiveness rules), 
80.04(6)(a), 80.04(7) 

e annual returns, 150(1) 

¢ claims for SR&ED 

¢« deductions, 37(1), (8) 

*¢ investment tax credits, 127(9)‘‘investment tax credit’(m) 

¢ designation to flow out capital gains from trust, 

104(21)-(21.03) 

discontinued business, Reg. 205(2) 

election to trigger capital gains exemption, 110.6(24) 

* revocation or amendment, 110.6(25), (27) 

expiring on Sunday or holiday, Jnterpretation Act s. 26 

extension by Minister, 220(3) 

information returns (T4, etc.), Reg. 205(1) 

¢ distribution from foreign trusts, 233.5(1) 

¢ foreign affiliates, 233.4(4) 


e e e e e 


foreign property, 233.3(3) 
payments to non-residents, Reg. 202(7), (8), 203(2) 
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Filing deadlines (cont’d) 

*e registered pension plan, Reg. 8409 

ee transfer of property to foreign trust, 233.2(4) 

* interest offset applications, 161.1(3)(c) 

e investment tax credit claims, 127(9)‘investment tax credit”(m) 

¢ preferred beneficiary election, 104(14)-(14.02) 

¢ scientific research claims, 37(11), 127(9)“investment tax 
credit’’(m) 

e* no extension allowed, 220(2.2) 

e section 85 rollover, 85(6), (7) 

e tax returns, 150(1) 

Filing-due date, 150(1) 

e defined, 248(1) 

Filing electronically, see Electronic filing 

Film, see Motion picture film 

Film agency 

¢ prescribed person for Canadian film/video tax credit, Reg. 
1106(10) 


Film credit, see Canadian film or video tax credit; Film or video 
production services credit 


Film or video production services credit, 125.5, see also 
Canadian film or video tax credit 

¢ amalgamation of corporations, 87(2)(j.94) 

e refund of credit before assessment, 164(1)(a)(i1) 

e refundable credit, 125.5(3) 

e revocation of certificate, 125.5(6) 

Film property 

¢ defined, for minimum tax purposes, 127.52(3) 
Filter 

* air or water, medical expense credit, Reg. 5700(c.1) 
Finance comfort letters, see Table of Comfort Letters 


Financial aid, see Assistance/government assistance; 
Reimbursement 

Financial difficulty (taxpayer in) 

¢ debt forgiveness reserve for insolvent corporation, 61.3 


* replacement obligations, exemption from non-resident 
withholding tax, 212(3) 


¢ share, 248(1)“term preferred share’(e), see also Distress 
preferred share 


e small business bond, 15.2 
¢ small business development bond, 15.1 
Financial institution, see also Bank; Insurance corporation; 
Investment dealer; Moneylender; Restricted financial institution 
* amalgamation of, 87(2)(g.2) 
bad debt deduction, 20(1)(p)(i) 
becoming, 142.6(1)(a), (b) 
ceasing to be, 142.6(1)(a), (c) 
debt obligation owned by, see Specified debt obligation 
defined 
for charitable donations, 118.1(20) 
for financial institutions capital tax, 190(1) 
for insurance corporations, Reg. 2400(1) 
for Large Corporations Tax, 181(1) 
for mark-to-market rules, 142.2(1) 
for stop-loss rules, 112(6)(c), 142.2(1) 
re disposition by financial institutions, Reg. 9200(1) 
dividends received by 
e mark-to-market property, 112(5)—(5.2) 
ineligible for election to treat Canadian securities as capital 
property, 39(5)(b) 
¢ interference with remittance of tax, 227(5.2)-(5.4) (draft) 


* mark-to-market property, see Mark-to-market property; 
Specified debt obligation 


non-resident, see Non-resident: financial institution 
Part [.3 tax, 181.3 

Part VI tax, 190.1-190.211 

* administrative provisions, 190.2—190.211 

¢ calculation of, 190.1—190.15 


ee credit for, 125.2 

¢¢ deductible in computing branch tax liability, 219(1)(h)() 
unused, reassessment re, 152(6)(e) 

ee instalments, 157(1), (2) 

ee life insurers, temporary tax on, 190.1(1.1) 

ee rates, 190.1(1) 

¢¢ short taxation year, 190.1(2) 

* prescribed, see also International banking centre 

¢¢ for financial institutions capital tax, Reg. 8604 


¢¢ for foreign affiliate rules, 95(2)(a.3), 95(2.5)“‘specified 
deposit” Reg. 7900 


ee for foreign currency deposits, no withholding tax, 
212(1)(b)Gii)(D), Reg. 7900 
return and information return by, 212(18) 
* remittance of tax through, 229 [repealed] 
e+ by large employers, required, 153(1), Reg. 110 
e reserve for doubtful debts, 20(1)(1)Gi) 
e restricted, see also Restricted financial institution 
¢¢ election by mutual fund/investment corporation to not be, 
131(10) 
*¢ receiving dividends on taxable RFI shares 
information return, 187.5 
partnerships, 187.4 
tax payable, 187.3(1) 
time of acquisition of share, 187.3(2) 


* software development by, no R&D credits, 248(1)“scientific 
research and experimental development” 


* specified 

ee defined, 248(1) 

ee dividends received by, 112(2.1), (2.2) 

** guarantee agreement re shares, 112(2.2)-(2.22) 

ee related corporations, 248(14) 

* superficial loss of, 18(13)-(16), 142.6(7) 

* windup of, see Winding-up: financial institution 

Financial intermediary corporation, defined, 191(1) 

Financially dependent child or grandchild, see Child: 

financially dependent 

Financing fees 

¢ deduction for, 20(1)(e), (e.1) 

* election to capitalize, 21 

Financing lease, see Direct financing lease 

Financial statements 

¢ defined, for foreign investment entity rules, 94.1(1) 

Financing subsidy 

¢ provided by employer, taxable, 6(23) 

Fine 

* imposed for offence under ITA, see Offences 

¢ non-deductible, 67.6 

Finland, see also Foreign government 

* stock exchange recognized, Reg. 3201(t) 

Fire alarm indicator 

¢ visual, for the hearing impaired, medical expense credit, Reg. 
5700(q.1) 

Firefighter 

* pension accrual to retire early, see Public safety occupation 


¢ vehicle of, deemed not to be automobile, 
248(1)“automobile”’(b.1) 


* volunteer, employment income exemption, 81(4) 

First Nations Tax, see also Indians 

¢ federal credit for, 120(2.2) 

¢ instalments, 156.1(1)“net tax owing”(b)B, E, F, 156.1(1.3) 
¢ tax evasion offences, 239(5) 


ei ena shared-use-equipment, for R&D investment tax 
credit 


¢ defined, 127(9) 
First-year rule, depreciable property, Reg. 1100(2)-(2.4) 
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Fiscal period 

e business, of, 11(2) 

* change of control, on, 249(4)(d) 

* deemed end on emigration, 128.1(4)(a.1) 

¢ defined, 249.1 

** of partnership, 249(2)(b) 

* election for non-calendar year, 249.1(4), (5) 

* annual income inclusion where election made, 34.1 

¢ late filing, Reg. 600(b.1) 

election on termination of proprietorship, 25 

member of terminated partnership 

¢ election re, 99(2)-(4) 

qualifying, defined, 34.2(1) 

reference to, 249(2), (3) 

Fisherman 

¢ defined, Reg. 105.1(1) 

Fishing 

¢ business 

*¢ cash method, 28(1) 

* + loss from, constitutes farm loss, 111(8)“farm loss” A(a)() 
* cod compensation, see compensation programs (below) 

* compensation programs 

** payments received under, taxable, 56(1)(a)(vi), Reg. 5502(c) 
**e withholding of tax at source, 153(1)(m), Reg. 5502(c) 
** repayment of benefits, deductible, 60(n)(ii.1) 


e e e e e e e 


defined, 248(1) 

expedition, by CCRA, 231.2(3) 

income from 

* election re source deductions, Reg. 105.1 

* instalments and payment of balance, 155 

insurer exempt, 149(1)(t) 

not eligible for manufacturing & processing credit, 

125.1(3)“manufacturing or processing”(a) 
* property 
** investment tax credit, 127(9)“qualified property” (c)(ii) 
** owned since before 1972, capital cost allowance, Reg. 

1700-1704 

** when available for use, 13(27)(g) 
* vessel 
ee ee allowance, Reg. 1100(1)(@), 1101(2a), Reg. Sch. 


* leased to controlled corporation, investment tax credit, 
127(9)“qualified property”’(d)(iv) 

Fishing expedition, 231.2(3) 

Fitness credit, see Children’s Fitness Credit 

Fixed-dividend share 

* interest paid on money borrowed to purchase, 20(1)(qq) 

Fixed payment obligation 

* defined, Reg. 9100 

Flared gas, see Solution gas 

Flat benefit provision (of pension plan) 

¢ defined, Reg. 8300(1) 

Floorcovering installer 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Flow-through 

* adjusted cost base of option, to share, partnership interest or 
trust interest, 49(3.01) 

¢ Canadian development expense, to shareholder, 66(12.62) 

¢ Canadian exploration expense, to shareholder, 66(12.6) 

* Canadian oil and gas property expense, to shareholder, 
66(12.64) 

* corporate income to shareholder, see Integration 

* corporation’s capital gain, untaxed portion, 83(2) 

¢ death benefit, through trust or estate, 104(28) 

* entity, see Flow-through entity 

* intercorporate dividends, 82(1)(a), (a.1), 112(1) 

* investment tax credits on windup, 88(1)(e.3) 


° OD capital deficiency, on conversion of shares, 51(3), 


* partnership income to partner, 96(1) 

* limited to amount at risk, 96(2.1)—-(2.7) 
qualifying environmental trust income to beneficiary, 107.3(1) 
shares, see Flow-through shares 

trust capital gains to beneficiary, 104(21) 

trust income to preferred beneficiary, 104(14) 

* trust pension benefits to beneficiary, 104(27) 
Flow-through entity (re capital gains exemption) 

* adjusted cost base, addition to 

*¢ after 2004, 53(1)(p) 

*¢ before 2005, 53(1)(r) 

* amalgamation of, 87(2)(bb.1) 

¢ defined, 39.1(1) 

* distribution of property to beneficiary, 107(2.2) 

* reduction in capital gain, 39.1(2)-(6) 

° sale of interest in, 39.1(7) 

Flow-through mining expenditure 

¢ defined, 127(9) 

* reduction for assistance received, 127(11.1)(c.2) 


* investment tax credit for, 127(5)(a)(i), 127(9)“investment tax 
credit’’(a.2) 


**  carryforward or carryback, 127(9)“investment tax credit”(c) 

¢ reduces CCEE, 66.1(1)“cumulative Canadian exploration 
expense” L 

Flow-through shares, 66(12.6)—(12.75) 

* amalgamation, effect of, 87(4.4) 

° cost of, 66.3(3) 

¢ defined, 66(15), 248(1) 

¢ information return, Reg. 228 

* interest on renunciation for previous year, 211.91(1) 

* minimum tax, 127.52(1)(e), (e.1) 

* mining exploration expenses in first 60 days of year, 66.1(8) 

¢ not “tax shelter”, 237.1(1) 

* one-year look-back rule, 66(12.66)(a.1), 211.91 

° paid-up capital, 66.3(4) 

* prescribed, Reg. 6202.1 

* renunciation, 66(12.6), (12.62), (12.64) 


Canadian development expenses, 66(12.601), (12.62) 
° conversion to CEE, 66(12.601), (12.602) 
Canadian exploration expenses, 66(12.6) 
Canadian oil and gas property expenses, 66(12.64) 
expenses in first 60 days of the year, 66(12.66) 
* member of partnership, by, 66(19) 
* mining properties excluded, 66(12.62)(b.1) 
* restrictions, 66(12.67), (12.71), (19) 
selling instrument 
¢ defined, 66(15) 
ee filing of, 66(12.68) 
ee late filing, 66(12.74), (12.75) 
Fluctuations in currency, see Foreign exchange 
Fondaction 
* prescribed as labour-sponsored venture capital corporation, 
Reg. 6700(f), 6701(g) 
Food, see also Entertainment expenses (and meals); Meals 
* delivered after the end of the year, reserve for, 20(6) 
Football players, see Athlete 
Foreclosure, see Surrender: of property to creditor 
Foreign accrual property income, see also Foreign affiliate 
currency hedging, 95(2)(g.01) 
defined, 95(1), 95(2), 248(1) 
definitions, 95(1), (4) 
foreign affiliate purchasing goods for use in Canada, 95(2)(a.1) 
fresh start rule, 95(2)(k) 
included in income, 91(1) 
included in income of non-resident trust, 94(1)(c) [to be 
repealed] 
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reign accrual property income (cont'd) 
insurance of risks in Canada, 95(2)(a.2) 
internal disposition 
suspended gain, 95(2)(f.3)-(£.9) 
e share of another foreign affiliate, 95(2)(c.1)-(c.6) 
suspended loss, 95(2)(h)—(h.5) 
loss carryback, 152(6.1), Reg. 5903(1) 
loss carryforward, Reg. 5903(1) 
partnerships and trusts, 95(3.6) 
rollover to specified purchaser, 95(2)(e.3)—(e.6) 
suspended gain on internal disposition 
by FA of another FA, 95(2)(c.1)-(c.6) 
of excluded property, 95(2)(f.3)-(f.9) 
trusts, 94(4) [to be repealed] 


Foreign accrual tax 


Foreign affiliate, see also Controlled foreign affiliate; Foreign 


deduction from income, 91(4) 
defined, 95(1) 


accrual property income 


active business income, 95(2)(a), Reg. 5907(2)(2.6) 
acquisition of shares of 

from partnership, 91(7) 
assets acquired from 

as consideration for settlement of debt, 80.1(5) 

as dividend in kind, 80.1(4) 

on winding-up, 80.1(6) 
becoming resident in Canada, 128.1(1)(d) 
benefit to shareholder from, 15(2)-(2.6), (7) 
capital gains 

election re, Reg. 5902 
capital gains and losses, 95(2)(f) 

currency fluctuation, from, 95(2)(g)-(g.02) 
carrying on business in a country, Reg. 5906 
consolidated groups’ liabilities, Reg. 5907(1.1) 
controlled, defined, 95(1)“‘controlled foreign affiliate” 


cumulative eligible capital of, 95(2)(f.91)(), (ii), 95(2)(f.92) 


currency dealings of, 95(2.3), (2.5)“indebtedness” 


deductible loss, 95(1)“foreign accrual property income”F, 


5903 
defined, 95(1), 248(1) 
definitions, Reg. 5907 
disposition of shares of 
election re capital gains on, 93(1) 
held by partnership, 93(1.2) 
loss on, 93(2)-(2.3), (4) 
share-for-share exchange, 85.1(3)-(6) 
disposition of shares of another foreign affiliate, 95(2)(c) 
dissolution of, 88(3), 95(2)(e), (e.1) 
dividends from, 20(13), 113(1), Reg. 5900 
shares held by partnership, 93.1(2) 
“earnings” of, defined, Reg. 5907(1) 
eligible property of, cost, 95(2)(f.91)(ii) 
“excluded property” 
debt related to, gain or loss on settlement of, 95(2)(i) 
defined, 95(1) 
“exempt earnings” 
defined, Reg. 5907(1) 
listed countries re, Reg. 5907(11)-(11.2) 
“exempt loss” 
defined, Reg. 5907(1) 
listed countries re, Reg. 5907(11)—(11.2) 
“exempt surplus” defined, Reg. 5907(1) 
foreign accrual property income of, defined, 95(1) 
“foreign accrual tax” defined, 95(1) 
income bonds or debentures issued by, 95(5) 


income derived from indebtedness, 95(2)(a.3), 95(2.4), 
(2.5)“indebtedness”’ 


income from services, 95(2)(b) 


Topical Index 


Reg. 


e e e e e e e e e e e e e e e e e e 


“services” defined, 95(3) 
information return re, 233.4 
insurer 
income of, 95(1)“investment business”, 95(2)(a.2) 
subject to Canadian rules, 95(2)(k)(iv) 
investment business of, see Investment business 
liquidation of, 95(2)(e.1) 
loan to, 17(3), 247(7) 
merger of, 87(8), (8.1), 95(2)(d), (d.1) 
“net earnings” defined, Reg. 5907(1) 
“net loss” defined, Reg. 5907(1) 
“net surplus” defined, Reg. 5907(1) 
participating percentage, Reg. 5904 
partnership interest 
adjusted cost base of, 95(2)(j) 
eee interest in, see Qualifying interest (in respect of 
oreign affiliate) 
regulations, Reg. Part LIX 
“relevant cost base” of property, 95(4) 
“relevant tax factor” defined, 95(1) 
reporting requirements, 233.4 
residence of, Reg. 5907(11.2) 
second affiliate, 95(2)(a)(ii)(D), Reg. 5907(2.8) 
settlement of debt, gain or loss from, 95(2)(i) 
share of 
adjusted cost base, 92 
e¢ amalgamation, on, 87(2)(u)(i) 
amount included in income re, 91(1) 
e reserve where foreign exchange restriction, 91(2) 
disposition of, 85.1(3)-(6) 
¢ held by partnerhip, 93(1.2) 
election re disposition, 93(1), (1.1) 
late-filed, 93(5) 
penalty, 93(6) 
special cases, 93(5.1) 
unpaid balance of penalty, 93(7) 
exempt dividends, 93(3) 
* on amalgamation, 87(2)(u)(ii) 
fair market value, ITAR 26(11.1), (11.2) 
held by partnerhip, 93.1(2) 
held by subsidiary winding-up, 88(1)(d.4) 
¢ depreciable property of, 95(2)(f.91)(iv), (v) 
issued to avoid tax, deemed not issued, 95(6)(b) 
loss limitation on disposition of, 93(2)-(4) 
participating percentage of, defined, 95(1)“participating 
percentage” 
special rules, Reg. 5905 
Start-up rule, for non-active business, 95(2)(k) 
stock dividends from, 95(7) 
surplus distributions 
order, Reg. 5901 
“surplus entitlement percentage” defined, 95(1) 
tax, see Foreign taxes 
“taxable earnings” defined, Reg. 5907(1) 
“taxable loss” defined, Reg. 5907(1) 
“taxable surplus” defined, Reg. 5907(1) 
taxation year, 95(1) 
taxpaying affiliates’ losses, Reg. 5907(1.2) 
third affiliate, 95(2)(a)(ii)(D), Reg. 5907(2.8) 
transitional rules re 1972, ITAR 35 
“underlying foreign tax” defined, Reg. 5907(1) 
“underlying foreign tax applicable” defined, Reg. 5907(1) 
“whole dividend” paid, Reg. 5907(1) 
windup of, distribution of property, 88(3) 


Foreign assets 

* reporting of, to CCRA, 233.3 

Foreign bank, see also Authorized foreign bank 
¢ defined 
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Foreign bank (cont’d) 

ee re FAPI, 95(1) 

** re foreign investment entities, 94.1(1) 
* re international banking centre, 33.1(1) 


* exempt from foreign investment entity rules, 94.1(1)“exempt 
business”(a) [proposed] 


* fund deposited with, reporting requirement, 233.3 
Foreign-based information or document 

¢ defined, 231.6(1) 

* requirement to provide, 231.6(2) 


** consequence of non-compliance or incomplete compliance, 
331.608) 


** notice of, 231.6(3) 

e¢ review of, 231.6(4)-(6) 

** time during review not to count, 231.6(7) 

* tax shelter investment, effect on, 143.2(13), (14) 

Foreign broadcasting undertaking 

¢ defined, 19.1(4) 

¢ no deduction for advertisement broadcast to Canadian market 

by, 19.101) 

Foreign business 

* defined, for FAPI rules, 95(2)(k) 

Foreign business corporation 

* deemed resident in Canada, 250(4)(b) 

¢ defined, 213(3) 

* no withholding tax on dividend from, 213(1) 

Foreign corporation, see Foreign affiliate; Non-resident 

Foreign country, see Foreign government; Foreign investment 

entity; Prescribed countries 

Foreign currency, see also Foreign exchange 

¢ defined, 248(1) 

Foreign exchange, see also Foreign currency 

* adjustment, re specified debt obligation, Reg. 9104 

* calculation of income where foreign assets expropriated, 

80.1(8) 

¢ debt obligation denominated in 

*° application of debt forgiveness rules, 80(2)(k), 80.01(11) 

** assumed by non-resident in Canadian business, 76.1(2) 

*¢ moved by non-resident from Canadian business, 76.1(1) 

** surrender of property to creditor, calculation of proceeds; 
79(7) 

* fluctuations in 

** capital gain or loss, 39(2) 

¢¢ debt parking and statute-barred debt rules to be ignored, 
80.01(11) 

** foreign affiliate’s capital gain or loss from, 95(2)(g)—(g.02) 

*¢ ignored in determining employee stock option deduction, 
110(1)(d)(ii1) 

¢¢ loan or lending asset, 248(1)‘‘amortized cost’(c.1), (f.1) 

** specified debt obligation of financial institution, 
142.4(1)“tax basis’(f), (0) 

* income in blocked currency, waiver of interest on tax, 161(6) 

* restriction, reserve where, 91(2), (3) 

Foreign exploration and development expenses, see also 

Exploration and development expenses; Resource expenses 

¢ borrowed money 

*¢ capitalization of interest, 21(2), (4) 

eee reassessment, 21(5) 

* country-by-country allocation, 66(4.1), (4.2) 

*¢ successor rules, 66.7(2.1), (2.2) 

¢ deduction for, 66(4) 

*¢ short taxation year, 66(13.1) 

¢ defined, 66(15) 

* individual ceasing tobe resident in Canada, 66(4.3) 

* limitation, 66(12.4) 

* reduction of, on debt forgiveness, 80(8)(e) 

* short taxation year, 66(13.1) 


*’ specified, see Specified foreign exploration and development 
expense 


* successor corporation, rules, 66.7(2) 

*¢ application, 66.6(1) 

* where change in control, 66(11), (11.3) 

Foreign government, see also United States 

* bonds of, eligible for RRSP investment, Reg. 4900(1)(o) 
¢ bribery of officials non-deductible, 67.5 


* diplomats, exempt, 149(1)(a), Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XXVIII 


* employees of, exempt, 149(1)(a), Canada_U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XIX, XXVIII 


* expropriation by, 80.1 

* social security plan of, excluded from RCA, Reg. 6802(g) 

* specified debt obligation of 

*° excluded from mark-to-market rules, 142.2(1)*‘mark-to- 
market property”(e) 

* * owned by bank as specified debt obligation, 142.6(4)(a)(ii) 

* stock exchanges recognized, Reg. 3201 

* tax paid to, see Foreign tax credit; Foreign taxes 

Foreign immigration trust , see Immigration trust 

Foreign income, see also Foreign accrual property income 

¢ Canadian resident, generally taxable, 3(a) 

* employment, tax credit for, 122.3 

* foreign affiliate, of, see Foreign accrual property income 

* non-resident, not taxable, 115(1) 

* taxed by foreign country, see Foreign tax credit 

Foreign insurance policy, 94.2(10) 

Foreign insurance subsidiary 

¢ defined, Reg. 8605(4) 

Foreign investment entity, 94.1-94.3 

* accrual rules, 94.1 [proposed] 

* capital dividend account, effect on, 94.2(19) 

¢ deferral amount, see Deferral amount 

° defined, 94.1(1) [proposed], 94.1(2)(q), 248(1) [proposed] 

* demand for information, 94.1(2)(p)—(1), 94.2(2)(d) 

¢ double taxation prevented, 94.4(2) 

¢ foreign insurance policies, 94.2(10), (11) 

¢ fresh-start rules 

*e change in status of entity, 94.2(15), (17) 

** emigration of taxpayer, , 94.2(16) 

* interest in 

*¢ addition to adjusted cost base, 53(1)(m.1) 

¢¢ amalgamation of holder, 87(2)(j.95) 

ee reduction in adjusted cost base, 53(2)(w) 

¢ mark to market rules, 94.2 

* partnership owning interest in, 96(1)(d)(iii) 

¢ tracked interests, 94.2(9) 

ee application to FAPI, 91(1) 

Foreign investment income 

° defined, 129(4) 

¢ refund to private corporation in respect of, 129(1), (3) 

“Foreign merger” defined, 87(8.1) 

Foreign Missions and International Organizations Act 

¢ employment income from international organization, tax credit, 

126(3) 
Foreign mutual fund trust 
* exemption from reporting requirement, 233.2(1)“exempt 
trust’’(c) 

* reporting requirement, 233.3 

Foreign non-profit organization 

¢ defined, Reg. 6804(1) 

Foreign oil and gas business 

¢ defined, 126(7) 

* foreign tax credit for, 126(5) 

Foreign plan (pension plan) 

* contributions made to, Reg. 6804(4)+(6) 
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Foreign plan (pension plan) (cont’d) 

¢ defined, Reg. 6804(1), 8308.1(1) 

¢ electing employer with respect to, Reg. 6804(2), (3) 

* PSPA of, Reg. 8308.1(5), (6) 

«« information return, Reg. 8402(2) 

* pension adjustment, prescribed amount, Reg. 8308.2 

* pension credit of, Reg. 8308.1(2)-(4) 

Foreign policy loan 

¢ defined, Reg. 2400(1) 

Foreign property, 206, Reg. Part L, see also Foreign reporting 
requirements 

* acquired by certain trusts, tax re, 205-207 

* acquired in non-arm’s length transaction 

ee consideration deemed to be fair market value, 206(4) 
*° on qualifying disposition to trust, 107.4(3)(c) 

¢ deferred income plans, Reg. 5000 

¢ defined, 206(1), Reg. 5000(7) 

¢ held in certain trusts, Reg. 5000 

¢ information return, Reg. 221 


*¢ . by corporation claiming not to be (for RRSP etc. 
investments), Reg. 222 


*e investments in foreign property, 233.3 

¢ limit on percentage to be held by RRSP or RRIF, 206(2)(b) 

¢ limited partnership interest, Reg. 5000(1.3)-(1.6) 

¢ sale of, expropriation assets for, 80.1 

* security becoming, due to reorganization, 206(3.1) 

* substantial Canadian presence rule, 206(1.1)(d) 

Foreign reporting requirements, 233.1—233.7 

* foreign affiliates, 233.4 

¢ foreign property, 233.3 

¢ foreign trusts 

ee distributions from, 233.5 

ee indebtedness to, 233.5 

°« transfer of property to, 233.3 

e transactions with related non-residents, 233.1 

Foreign resource expenses 

¢ defined, 66.21(1) 

¢ reduction of, on change of control, 66.7(13) 

¢ specified amount of, for successor rules, 66.7(13.2) 

* successor of, 66.7(2.3), (13.1) 

Foreign resource income 

e defined, 66.21(1) 

Foreign resource loss 

¢ defined, 66.21(1) 

Foreign resource pool expense 

¢ deduction against taxable income earned in Canada, 115(4.1) 

° defined, 248(1) 

Foreign resource property 

* acquisition of, rules, 66.7(8) 

* amount designated re 

ee “outlay” or “expense”, 66(15) 

e defined, 66(15), 248(1) 

e disposal of, effect on successor rules, 66.7(15) 

¢ disposition of, 59(1) 

ee by partnership, 59(1.1) 

** no capital gain, 39(1)(a)(i1.1) 

ee no capital loss, 39(1)(b)(i) 

ee successor rules, 66.7(15.1) 

¢ “eligible property” for transfer to corporation by shareholder, 
85(1.1)(d) 

¢ eligibility for section 85 rollover, 85(1.11)(a) 

* in respect of a country, defined, 248(1) 

non-successor acquisitions, 66.7(16) 

original owner, defined, 66(15) 

predecessor owner, defined, 66(15) 

proceeds of disposition, 59(1) 

production from, defined, 66(15)“production” 


reserve amount, defined, 66(15) 

rules for trusts, 104(5.2) 

seizure of, exception to creditor rules, 79.1(2.1) 
successor rules, 66.7(15) 

Foreign retirement arrangement 

* amount credited to, exempt, 81(1)(r) 

benefit to trust, flow-through to beneficiary, 104(27) 
defined, 248(1), Reg. 6803 

eligible amount, 60.01 


emigration of retiree, no deemed disposition, 
128.1(10)‘‘excluded right or interest’’(a)(x) 


¢ excluded from non-resident trust rules, 94(1)(b)(i)(E) [to be 
repealed], 94(1)“exempt foreign trust”(e) [proposed] 

¢ excluded from reporting requirements, 233.2(1)“exempt 
trust”(a), 233.3(1)“‘specified foreign property’(n), 233.5(2)(a) 

¢ excluded from various trust rules, 108(1)‘trust’(a) 

* income earned in account, exempt, 81(1)(r) 

¢ Individual Retirement Account (U.S.), Reg. 6803 

¢ lump-sum transfer, 60()(ii), 60.01 

* payment out of 


* eligible for transfer to RRSP, 60(j)(11), 60.01 
e included in income, 56(1)(a)(i)(C.1) 
prescribed plan or arrangement, Reg. 6803 
Foreign service 
¢ for registered pension plan 
¢¢ determination of provisional PSPA, Reg. 8303(10) 
ee eligibility, 8503(3)(a)(vi1) 
Foreign share 
¢ rollover on exchange for foreign share, 85.1(5), (6) 
Foreign spin-off, 86.1 
¢ foreign accrual property income, 95(2)(g.2) 
¢ prescribed distribution, Reg. 5600 
Foreign stock exchange index units 
* prescribed distribution, Reg. 5600 
¢ qualified for deferred income plans, Reg. 4900(1)(n.1) 
Foreign stock exchanges, Reg. 3201 
Foreign tax credit, 126 
addition to taxable income in respect of, 110.5 
change in, reassessment within 6 years, 152(4)(b)(ii) 
deduction for specified capital gains, and, 126(5.1) 
deduction from income, 20(11), (12), (12.1), 91(4) 
deduction from Part I.1 surtax, 180.1(1.1) 
deduction from tax, 126 
additions for, 110.5 
calculated separately for each foreign country, 126(6) 
definitions, 126(7) 
emigrant, 126(2.21) 
non-resident, re pre-Oct/96 disposition, 126(2.2) 
trust with non-resident beneficiary, 126(2.22) 
deemed tax on income or profits, 126(5) 
definitions, 126(7) 
employees profit sharing plan, deduction, 144(8.1) 
foreign oil and gas levies, 126(5) 
former resident, 126(2.21) 
* trust beneficiary, 126(2.22) 
minimum tax, 127.54 
no economic profit, 20(12.1), 126(4.1) 
non-business income tax, 20(12) 
not deductible by life insurer, 138(5.1), (8) 
overseas employment tax credit and, choice between, 
126(1)(b)(@) 
payable, adjustment, 161(6.1) 
portion of foreign tax excluded, 126(4) 
profit not material, 20(12.1), 126(4.1) 
short-term securities acquisitions, 126(4.2), (4.3) 
special, for minimum tax purposes, 127.54 
tax deemed income or profits tax, 126(5) 
trust, deduction for, 104(22)—(22.4) 


e e e e e e 


e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
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Foreign tax credit (cont’d) 

. US. estate taxes, Canada—U.S. Tax Convention Canada-U:S. 
Tax Treaty:Art. XXIX B:6, (7) 

* unused 

** carryover on amalgamation, 87(2)(z) 

ee* defined, 126(7)‘unused foreign tax credit” 

** overpayment of tax as consequence of, 164(5), (5.1) 

** reassessment, 152(6)(c.1) 

ee rules re, 126(2.3) 

Foreign taxes 

¢ additional, or reimbursement of 

* * reassessment within 6 years, 152(4)(b)(iv) 

* credit for, see Foreign tax credit 

* deduction for, 20(11), (12), (12.1) 

Foreign trust, see Offshore trust; Trust (or estate): non-resident 

Foreign vendor 

* capital gain strip where gain exempted by treaty, 55(3.1)(b) 
[temporary] 

Forfeited amount 

¢ defined, 147(1), Reg. 8500(1) 

Forfeiture 

* under deferred profit sharing plan, 201 

Forgiven amount (re settlement of debt) 

* deemed where amount designated following debt forgiveness, 
80.03(7)(b)(ii) 

* defined, 6(15.1), 15(1.21), 80(1), 80.01(1), 80.03(1)(a), 
80.04(1) 

* transfer of, under agreement, 80.04(4) 

Forgiveness of debt, see Debt forgiveness 

Form(s) 

* prescribed or authorized 

*¢ defined, 248(1)“prescribed” 

** deviations acceptable, Interpretation Act s. 32 

*¢ proof of, 244(16) 

* waiver of requirement to file, 220(3.1) 

Former Act (pre-1972), references to 

* defined, ITAR 8 

* para. 11(1)(a), capital cost allowance, ITAR 20(5)(b)(ii), 58(5) 

* paras. 11(1)(g), (h), (i), pension plan contributions, ITAR 
65(2)(b) 


* subsec. 17(1), inadequate considerations, ITAR 32 

* subsec. 20(6), deemed capital cost, ITAR 20(5)(a)(ii) 

* subsec. 67(1), personal corporations, ITAR 57(9)(b) 

* s. 68, personal corporations, ITAR 57(11) 

* subsec. 79B(5), registered retirement savings plans, ITAR 
65(2)(c) 

* subsec. 79C(7), deferred profit sharing plans, ITAR 65(2)(d) 

¢ s. 85I, amalgamations, ITAR 34(7), 40(6)(a)(ii) 

* subsecs. 851(1), (2), amalgamations, ITAR 34(1) 

¢ Part Il, tax on undistributed income, ITAR 66(1), (2) 

¢ Part IID, special refundable tax, ITAR 67(1), (2), (4), (5) 

¢ Part IV 

** continued in force, ITAR 14 

e¢ references to, how construed, ITAR 16 

¢ Part VIII 

*¢ continued in force, ITAR 15 

** references to, how construed, ITAR 16 

Former business property 

* amalgamation, effect of, 87(2)(1.3) 

* defined, 248(1) 

* disposition of, 44(1), (6) 

Former employee 

* amount received from employer, whether taxable, 6(3) 

* stock option agreement, taxable benefit, 7(4) 

Former limit 

* defined, 147.1(1) 


Former limited-recourse indebtedness (tax shelter investment) 
¢ defined, 143.2(10) 

Former property, see also Exchanges of property; Former 
business property 

* defined, 13(4), 44(1) 

Former resident, see also Ceasing to be resident in Canada 

* credit for tax paid on emigration where stop-loss rule applies, 


* foreign tax credit, 126(2.21), (2.22) 

* returning to Canada, 128.1(6), (7) 

* stop-loss credit, 119 

Former spouse, defined, 252(3) 

Formulas 

* negative amounts in, 257 

Forward averaging, see also Averaging of income; Income- 
averaging annuity contract 

* addition to tax, 120.1(2) [repealed] 

° election, 110.4(2) [repealed] 

Fossil fuel 

¢ defined, Reg. 1104(13) 

Fossilized shellfish, see Ammonite gemstone 

Foster child 

* payment relating to, exempt, 81(1)(h) 

Foundation, see Charitable foundation; Private foundation; 
Public foundation 

Fractional share 

* cash received for by trust, 107.4(2.1) 

¢ is a share, 248(1)‘‘share” 

France, see also Foreign government 

* stock exchange recognized, Reg. 3201(c) 

* universities, gifts to, Reg. Sch. VIII s. 3 

Franchise 

* capital cost allowance, Reg. 1100(1)(c), Reg. Sch. II:Cl. 14 


* payment to U.S. resident on connection with, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XII:3(c) 


¢ relationship not considered control, 256(5.1) 

* representation expenses, 13(12), 20(1)(cc), 20(9) 

Fraternal benefit society/order 

¢ exemption, 149(1)(k) 

Fraud, justification for reassessment, 152(4)(a)(i), 152(5) 
Fraudulent conveyance 

* tax equivalent to provincial legislation, 160 

Freight haulage trucks and tractors 

* capital cost allowance, Reg. Sch. II:Cl. 16(g) 

Fresh-start year 

* defined, for foreign investment entity rules, 94.3(1) 
Freshwater Fish Marketing Corporation, subject to tax, 27(2), 
Reg. 7100 

Friesen decision overruled, 10(1.01) 

Frivolity penalty 

¢ where appeal filed to delay payment, 179.1 

Frontier exploration 

¢ allowances, Reg. 1207 

¢ prescribed area, Reg. 1215 

Frontier exploration base 

¢ defined, Reg. 1207(2) 

* expenses added to 

* * amounts receivable, portion included in income, 59(3.3)(e) 
Fruit growing, constitutes farming, 248(1)‘farming” 

Fuel tax rebate 

¢ 10 x inclusion, 12(1)(x.1) 

¢ abatement of prior years’ losses, 111(10), (11) 

¢ amalgamation, on, 87(2)(uu) 

* interest on prior year’s return not to be paid, 161(7)(a)(viii) 
* windup, on, 88(1)(e.2) 
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Full-rate taxable income 

¢ defined, 123.4(1) 

Full-time student 

¢ defined, for Lifelong Learning Plan, 146. 021) 

Functional currency reporting, 248(24) [Proposed Amendment] 

Funeral or cemetery services, see also Eligible funeral 

arrangement 

e defined, 148.1(1) 

* provision of under eligible funeral arrangement, 148.1(2)(b)() 

Funeral services, see also Eligible funeral arrangement 

¢ defined, 148.1(1) 

* provision of under eligible funeral arrangement, 148.1(2)(b)() 

Fur farming, 248(1)“farming” 

Furnace 

¢ electric or sealed combustion, medical expense credit, Reg. 
5700(c.2) 

Furniture 

* antique, whether CCA allowed, Reg. 1102(1)(e) 

* capital cost allowance, Reg. Sch. H:Cl. 8() 

Future obligations, see also Reserve 

¢ deduction for amount paid, 20(24) 


G 
GAAP, see Generally accepted accounting principles 
GAAR, see General anti-avoidance rule 
GRIP, see General rate income pool 
GSRA, see Government-sponsored retirement arrangement 
GST, see Goods and services tax (GST) 
GST/HST Credit, see Goods and services tax: refundable credit 
Gagnon case overruled, 56(12) 
Gains, see also Capital gain; Capital loss; Capital gains and 
losses 
¢ defined, for disposition of specified debt obligation, Reg. 9200 
Gala presentation 


¢ ineligible for Canadian film/video credit, Reg. 
1106(1)“excluded production’’(b)(v) 


¢ ineligible for film/video production services credit, Reg. 
9300(2)(e) 

Gallantry Awards Order Statute 

* amount received under, exempt, 81(1)(d) 


Gambling losses, Canada—U.S. Tax Convention Canada-U.S. Tax 

Treaty:Art. XXII:3 

Game show 

¢ ineligible for Canadian film/video credit, Reg. 
1106(1)“excluded production”(b)(i1i) 

¢ ineligible for film/video production services credit, Reg. 
9300(2)(c) 

Garnishment for taxes unpaid, 224 

¢ binding on federal and provincial governments, 224(1.4) 

¢ enhanced, 224(1.2) - 

¢ failure to comply with order, 224(4), (4.1) 

¢ prevented while objection or appeal underway, 225.1 

¢ salary or wages, 224(1) 

¢ “super” garnishment priority over secured creditors, 224(1.2) 

Garry Bowl Ltd. case overruled, 152(1.1) 

Gas, natural, see Petroleum/natural gas 

Gas manufacturing/distributing equipment 

* capital cost allowance, Reg. Sch. I:Cl. 1(m), Sch. II:Cl. 2(d) 

Gas or oil well equipment, Reg. 1104(2), Reg. Sch. II:Cl. 10q) 

Gasoline expense 

* automobile, see Automobile: operating costs 

Gaspé Peninsula 

e defined, 127(9) 

* prescribed area, for electrical energy or steam processing, 
127(9)“qualified property’’(c. 1) 


* prescribed designated region, 127(9)“specified 
percentage’’(a)(vi), Reg. 4607 

* qualified property acquired for use in, 127(9)“‘specified 
percentage’’(a), (e) 

Gay couples, see Common-law partner 

Gemstones, see also Listed personal property 

* ammonite, see Ammonite gemstone 

General amending provision 

* of insurance policy, defined, Reg. 1408(1) 

General anti-avoidance rule, 245 

* application of rule, 245(2), (4) 

oe popcaion to tax treaties, 245(4)(a)(iv) [proposed], ITCIA 


e avoidance transaction, defined, 245(3) 

° peterminatien of amounts following assessment, 152(1.11), 
(1.12) 

e determination of tax consequences, 245(5) 

¢ tax benefit, defined, 245(1) 

* tax consequences, defined, 245(1) 

* transfer pricing GAAR test, 247(2)(b)(11) 

General procedure appeals, 175 

General provisions 

¢ defined, Reg. 8006 

General-purpose electronic data-processing equipment 

* capital cost allowance, Reg. Sch. I:Cl. 10(f) 

¢ defined, Reg. 1104(2) 

General rate income pool 

* after amalgamation, 87(2)(vv), 89(5) 

¢ after windup, 89(6), 88(1)(e.2) 

¢ defined, 89(1), 248(1) 

addition for 2006, 89(7) 

addition on amalgamation, 89(5), 87(2)(vv) 

addition on becoming CCPC, 89(4) 

° addition on windup, 89(6), 88(1)(e.2)(ix), 87(2)(vv) 

* dividend paid from, 89(1)“eligible dividend”, “excessive 
eligible dividend designation” 

General rate reduction percentage 

e defined, 123.4(1) 

ee ae to manufacturing & processing credit, 125.1(1), 


Generally accepted accounting principles 

* in computing income from business or property, 9(1) 

¢ in determining adjusted equity, 20.2(2) 

¢ modified for foreign bank branches, 20.2(1)“branch financial 
statements” 

Generating electrical energy 

¢ manufacturing and processing credit, 125.1(2) 

Generating equipment 

* capital cost allowance, Reg. 1100(1)(t), (ta), Reg. Sch. I:Cl. 
1(k), Sch. I:Chk, 1G@n),_Sch, ICI. 2@),.sch. TCI, 2(c)..sch. 
I-Ch, 8), Sch-I-CI. 8(e) Sch. ICT 9(4), sch. ICL 9(ey, 
Schl: Cl? 9@), Sch IPG] (4-1) Sch th Clo Zot en Aer 
34, Sch. II:Cl. 40 

Genstar trusts 

¢ anti-avoidance rule, 104(7.1) 

Germany, see also Foreign government 

* compensation paid by, exempt, 81(1)(g) 

¢ stock exchange recognized, Reg. 3201(d) 

* universities, gifts to, Reg. Sch. VIII s. 11 

Gifting arrangement 

* constitutes tax shelter, 237.1(1)‘tax shelter” 

¢ defined, 237.1(1) 

Gifts and donations 

* art created by the donor, 118.1(7) 

* art flips 

ee donation valued at cost of art, 248(35)-(38) 

** no minimum $1,000 cost, 46(5) 
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Gifts and donations (cont’d) 


* subject to tax shelter rules, 237.1(1)“gifting arrangement’, 
“tax shelter” 


capital dividend account, effect on, 89(1)“capital dividend 
account’’(a)(i)(A) 

capital property, of, 110.1(3), 118.1(6) 

carryback from year of death, 118.1(4) 

carryforward 

¢ credit, 118.1(1)‘‘total charitable gifts” 

* deduction to corporation, 110.1(1)(a) 

charitable 

* commuter’s, 118.1(9) 

* corporate, deduction for, 110.1(1)(a) 


ee as of property, limitation on fair market value, 


48(35)-(38) 
* listed securities, no capital gain, 38(a.1) 
¢ total, 118.1(1) 


ee tsunami relief, see Tsunami relief 


e e e e e 


e 


corporation, by 

* amalgamation, effect of, 87(2)(v) 

* capital property, 110.1(3) 

¢ deduction for, 110.1(1) 

* partnership, made by, 110.1(4) 

¢ proof of, 110.1(2) 

* winding-up, claim by parent, 88(1)(e.6) 

Crown, to, 110.1(1)(b), 118.1(1) 

* total, 118.1(1) 
cultural, 110.1(1)(c), 118.1(1) 
deduction from tax, 118.1(3) 
deemed disposition at fair market value, 69(1)(b)(ii) 
ecologically sensitive land, 110.1(1)(d), 118.1(1)“total 
ecological gifts” 

* easement, servitude or covenant, value of, 110.1(5), 

118.1(12) 

** valuation applies for capital gains purposes, 43(2) 
gratuities, taxable as employment income, 5(1) 
insurance proceeds, direct designation, 118.1(5.1), (5.2) 
institutions, to, 110.1(1)(c) 
member of religious order vowing perpetual poverty, 110(2) 
non-qualifying security, credit disallowed, 118.1(13) 
ordering of claims for donations 

e Seredits| 1181) 

¢ deductions (corporation), 110.1(1.1)(b) 
partnership, made by, 110.1(4), 118.1(8) 
proof of, required, 118.1(2) 
property, of, 69(1)(b), (c) 

¢ valued at cost, 248(35)-(38) 

RRSP or RRIF, direct designation, 118.1(5.3) 

reassessment, 152(6)(c) 

receipt over $5,000, inquiry needed re eligible amount and 
value, 248(40), (41) 

receipts for, Reg. 3501 

shares, publicly traded, 38(a.1) 

tax shelter, 237.1(1)“‘gifting arrangement”, “ 
total, 118.1(1) 


tax shelter’ 


United States charities, 118.1(9); Canada—U.S. Tax Convention 


Canada-U.S. Tax Treaty:Art. XXI:6 

will, by, 118.1(5) 

¢ publicly traded securities, reduced capital gain, 38(a.1)(1i) 
windup, on, 88(1)(e.6) 


Glasses, as medical expense, 118.2(2)(j) 
Glazier 


apprenticeship job creation credit, 127(9)“investment tax 
credit” 


Global foreign expenses 


defined, for resource expenses of limited partner, 
66.8(1)(a)(i)(D) 


Global foreign resource limit 


defined, 66.21(1) 


Gluten-free food costs, medical expense credit, 118.2(2)(r) 
Goats, 80.3(1)“breeding animals” 

Gold, see Precious metals 

Golf course, expense not allowed, 18(1)() 

Goods, see also Property 

e to be delivered 

** amounts received for, income, 12(1)(a)(i) 

repayment of, deductible, 20(1)(m.2) 

* undelivered, reserve for, 20(1)(m) 

Goods and services tax (GST), see also Excise Tax Act 

* change of use, timing rule for GST liability, 248(15) 

* credit, see refundable credit (below) 

¢ defined, 248(1) 

* employee benefits 

* + GST included in taxable benefit, 6(7) 

¢e rebate included in income, 6(8) 

* home purchase, excluded from moving expenses, 62(3)(f) 
* input tax credit 


** deemed to be assistance, 248(16), see also 
Assistance/government assistance 


°° repaid, deemed to be reduction in assistance, 248(18) 
* interest on arrears, non-deductible, 18(1)(t) 

* interest on refunds, taxable, 12(1)(c) 

* penalty 

*¢  gross-negligence penalty non-deductible, 67.6 

** ordinary penalty deductible, Reg. 7309 

e rebate 

*¢ deemed not to be reimbursement, 8(11) 


* deemed to be assistance, 248(16), see also 
Assistance/government assistance 


¢¢ included in income, 6(8), 12(1)(x) 

*« reduces capital cost of property, 6(8), 13(7.1) 

* rebate, not paid until all income tax returns filed, Excise Tax 
Act s. 263.02 

¢ refund, not paid until all income tax returns filed, Excise Tax 
Act s. 229(2) 

e refundable credit, 122.5 

*¢ “adjusted income” defined, 122.5(1) 

¢¢ advance payment, 122.5(3.1), (3.2) 

e amount of credit, 122.5(3) 

* applied to tax liability, timing, 164(2.1) 

¢ determination by Minister, 152(1)(b) 

¢ “eligible individual” defined, 122.5(1) 

¢ limit to one per family, 122.5(5) 

* overpayment not to require interest, 160.1(1) 

¢ penalty for false statement, 163(2)(c.1) 


prisoners ineligible, 122.5(2)(b) 
“qualified relation” 
defined, 122.5(1) 
jointly liable for repayment of excess, 160.1(1.1) 
repayment where excess credit paid, 160.1(1.1) 
restrictions, 122.5(2), (5) 
returns to be filed before income tax refund paid, 164(2.01) 
shareholder benefits 
¢ GST included in taxable benefit, 15(1.3) 
transfer of income tax instalments or payments to GST 
account, 221.2(2) 
Goodwill, see also Eligible capital property 
¢ sale of, 14(1); ITAR 21 
Governing plan 
¢ defined, Reg. 4901(2) 
Government, see also Crown; Crown corporation 
* administration of income tax, see Minister (of National 
Revenue); Canada Customs and Revenue Agency 
agreements 
¢ for tax transfer payments (federal-provincial), 154 
¢ with other countries, see Tax treaty 
annuities 
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Government (cont’d) 
ee contracts entered into before May 26, 1932, 58(1) 


ee contracts entered into from May 25, 1932 to June 25, 1940, 
58(2) 

* assistance, see Assistance/government assistance 

¢ bonds (and similar obligations) 

e¢ Canada Savings Bonds, cash bonus, 12.1 


*« “investment property” for deposit insurance corporation, 
137.1(5)“qualified expenditure” 


ee issued at a discount, 16(3) 

ee no non-resident withholding tax, 212(1)(b)(ii)(C) 

¢ bound 

«* by deemed trust for tax withheld, 227(4.3) 

ee by garnishment orders, 224(1.4) 

ee by regulations requiring information returns, 221(3) 
ee by withholding tax requirements, 227(11) 

* communication of confidential information to, 241(4) 
* contract payments, information return, Reg. 237 

¢ employees abroad, deemed resident, 250(1)(b)—(f) 

* foreign, see Foreign government 

° gifts to 

** by corporation, deduction, 110.1(1)(b) 

ee by individual, credit, 118.1(1) 

¢ grant, see also Assistance/government assistance 

** acquisition of depreciable property, towards, 13(7.1), (7.2) 
ee cost base of property acquired, 53(2)(k) 


** energy conversion, 12(1)(u), 56(1)(s), see also Energy: 
conversion grant 


e* home insulation, 12(1)(u), 56(1)(s), see also Home 
insulation grant 


ee prescribed programs, under, 56(1)(s) 
¢ Her Majesty, defined, Interpretation Act 35(1) 


* international development assistance program, see Canadian 
International Development Agency 


¢ lobbying, see Representation expenses 
¢ obligation issued at discount by, 16(2), (3) 
¢ officials, bribery of, no deduction, 67.5 


* privatization of assets, debt qualifies for deferred income 
plans, Reg. 4900(1)(q) 


¢ provincial, see Province 

e public body performing function of, exempt, 149(1)(c) 
° reporting of contract payments, Reg. 237 

* representation, see Representation expenses 

¢ rights, transitional rules, ITAR 21 

* -sponsored retirement arrangement, Reg. 8308.4 


ee excluded from registered pension plan eligibility, Reg. 
8502(m) 


*« information return, Reg. 8402.1 

* support payments for farmers, information slips, Reg. 234-236 
¢ volunteer emergency worker’s allowance paid by 

e* exemption for, 81(4) 

Government of a country other than Canada 

¢ defined, for foreign tax credit, 126(6) 

Government payer 

¢ defined, Reg. 234(1) 

Government-sponsored retirement arrangement 

¢ defined, Reg. 8308.4(1) 

¢ information return, Reg. 8402.1 

¢ prescribed reduction in RRSP limit, Reg. 8308.4(2) 
Governor General in Council 

¢ defined, /nterpretation Act 35(1) 

Governor General (of Canada) 

¢ defined, Interpretation Act 35(1) 

¢ stipend exempt, 81(1)(n) 

Grace period to pay balance, no additional interest, 161.2 
Grain 

¢ delivered, amount due deemed not income debt, 76(4) 


Grain elevator operators 

e taxable income earned in a province, Reg. 408 

Grain storage facilities 

* capital cost allowance, additional, Reg. 1100(1)(sb) 

Grandchild 

¢ dependent, 118(6)(a) 

¢ financially dependent, see Child: financially dependent 

* treated as child, see Child: extended meaning of 

Grandfathered plan (registered pension plan) 

* complying before March 1996 budget, Reg. 8509(13) 

¢ defined, Reg. 8500(1) 

Grandfathered share 

¢ defined, 248(1) 

e dividend on, where deemed to be interest, 258(3)(b)() 

¢ excluded from definition of “short-term preferred share”, 
248(1) 

« excluded from definition of “taxable preferred share”, 248(1) 


¢ excluded from restriction on dividend deductibility, 
112(2.21)(b) 


¢ may be a taxable RFI share, 248(1)“taxable RFI share” 

e Part VI.1 tax, excluded from, 191(2)(b)(iii1), 191.1(2)(b), 
191.1(4)(b) 

¢ share exchanged for, excluded from Part IV.1 tax, 187.3(2) 

Oe ee: see also Grandfathered share; Transitional 

rules 

¢ Canadian newspaper, 19(7) 


* passive partnership interest acquired before Feb. 22/94, 
40(3.1), (3.15)-(3.18) 


¢ RESP investments, 146.1(1)“qualified investment’(d) 

¢ taxable Canadian property only since April 26/95, prorating of 
gain, 40(9) 

* trust established before June 18/71, low tax rates, 122(2) 

Grandparent 

¢ dependent, 118(6)(b) 

¢ includes in-law or in common-law, 252(2)(d) 

Grant, see also Government: grant 

¢ Canada Oil Substitution Program, see Energy: conversion grant 

¢ Canadian Home Insulation Program, see Home insulation grant 

¢ exploration and development, 20(1)(kk) 

¢ “non-government assistance” defined, 127(9) 

* research 

e° income from, 56(1)(0) 

ee leaving Canada to pursue research under, 115(2)(b.1) 

Grass roots exploration, see Pre-production mining expenditure 

Gratuities, see Tips 

Grazing ungulates, 80.3(1)“breeding animals” 

Great-aunt/great-uncle 

¢ defined, 252(2)(f) 

Great Britain, see United Kingdom 

Green card holder 


¢ whether resident in U.S. for treaty purposes, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. IV:1 


Greenhouse 

° set cost allowance for, Reg. Sch. I:Cl. 6(d), Sch. I:Cl. 
m 

Gross Canadian life investment income 

¢ defined, Reg. 2400(1) 

Gross compensation 

° defined, 163.2(1), (12)(c) 

Gross cost 

¢ defined, Reg. 5202, 5204 

Gross entitlements 

¢ defined, for third-party penalty, 163.2(1) 

Gross investment revenue 

¢ insurer’s, defined, 138(12)“gross investment revenue” 
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Gross negligence 

* by issuer of small business bond, 15.2(5) 

* by issuer of small business development bond, 15.1(5) 

* effect on adjustment to related person’s tax, Canada—U.S. Tax 
Treaty Canada-U.S. Tax Treaty:Art. [X:5 

* failure to report exempt capital gain, exemption lost, 110.6(6) 

* penalty for failure to remit tax withheld, 227(9)(b), 227(9.1) 

* penalty for failure to withhold tax, 227(8)(b) 

* penalty for false statements of omissions, 163(2) 

** re flow-through share or joint exploration corporation, 

163(2.2), (2.3) 

Gross resource profits 

¢ defined, Reg. 1204(1) 

Gross revenue 

¢ defined, 248(1) 

*¢ limitation re non-profit R&D corporation, 149(9) 

** special rules re transfer pricing, 247(5), (9) 

* from a mine, defined, Reg. 1104(5.1), (5.2) 

Gross revenue insurance program 

* payments to farmers under, income, 12(1)(p) 

* premiums in respect of, deductible, 20(1)(ff) 

Gross tax attributes (debt forgiveness rules) 

¢ defined, 80(14.1) 

* inclusion in residual balance, 80(14)(a) 

Gross-up 

¢ dividends, 82(1)(b) 

Gross-up factor 

¢ defined, 94.2(1) 

Group 

° defined 

** for associated corporations, 256(1.2)(a) 

* + for surplus stripping rules, 84.1(2.2), 212.1(3)(d)(i) 

* related, defined, 251(4)‘related group” 

* unrelated, defined, 251(4)“unrelated group” 

Group disability benefits 

° Gp payments by employer on insolvency of insurer, 6(17), 

** reimbursement to employer, 8(1)(n.1) 

Group home care 

* medical expense credit, 118.2(2)(b.2) 

Group insurance plan 

* employer’s contributions to 

* ¢ top-up payments on insolvency of insurer, see Group 

disability benefits 

** whether included in employee’s income, 6(1)(a)(i), 6(1)(f) 

Group term insurance policy 

¢ definition, re insurer, 138(15) 

¢ demutualization of insurance corporation, effect on insured, 
139.1(15) 

* 1975-76 excess reserve, defined, 138(12)“1975—76 excess 
additional group term reserve” 

Group term life insurance policy 

¢ defined, 248(1) 

*¢ for investment income tax, Reg. 1900(1) 

* limitation on deduction of premiums, 18(9.01) 

* taxable benefit from, 6(4), Reg. 2700-2704 


Grubstaker, 35 

* receipt of shares by 

*¢ deduction from amount, 110(1)(d.2) 

Guarantee 

* acquired from insurer or moneylender in amalgamation, 
87(2)(h)(iti) 

* for controlled foreign affiliate, excluded from transfer pricing 
rules, 247(7.1) 

¢ loan to spouse or minor, of, 74.5(7) 

* payment under 

*¢ by shareholder of corporation, 20(3.1) 


** debt forgiveness rules, 80(2)(1) 
** when treated as debt, 39(12) 

* reserve for, 12(1)(d.1), 20(1)(1.1) 
*¢ no deduction, 20(7) 

* revenue, prescribed, Reg. 7500 
Guarantee agreement 

* defined, 112(2.2)(a) 

* no deduction for dividend, 112(2.2)-(2.22) 
Guarantee fee 

¢ deductible, 20(1)(e), (e.1) 

* non-resident, 214(15) 

Guarantee fund 


* deduction for payment by insurance corporation to, Reg. 
1400(3)G 


Guaranteed interest 

¢ defined, Reg. 1900(1) 

Guaranteed share 

* deemed dividend on reduction of paid-up capital, 84(4.3) 

* restriction on dividend deductibility, 112(2.2)-(2.22), 258(3) 
Guardian, return by, 150(1)(d), (e) 

Guide dog expenses, 118.2(2)(1) 

Guilt, see Offences 


Gulf Canada case overturned re resource allowance, Reg. 
1204(1) 


Gypsum 
¢ extraction of, 248(1)‘mineral resource’”(d)(ii) 
H 
HBP, see Home Buyers’ Plan 
HBP balance 
* defined, for Home Buyers’ Plan, 146.01(1) 
HRD, see Human Resources Development Canada 
Habitation, right of (Quebec) 
¢ deemed to be trust, 248(3) 
Hairstylist 


* apprenticeship job creation credit, 127(9)“investment tax 
credit” 


Half-year rule, depreciable property, Reg. 1100(2)-(2.4) 

Halifax disaster pension, exempt, 81(1)(f) 

Halite 

¢ drilling and exploration for, 66(2) 

* extraction of, 248(1)“mineral resource”(d)(ii) 

Handicapped persons, see Mental or physical impairment 

Hangar, capital cost allowance, Reg. Sch. II:Cl. 6(h) 

Hardship, see Undue hardship 

Hardwood flooring 

¢ disallowed as medical expense, 118.2(2)(1.2)(i), (ii), 
118.2(2)(1.21)@), Gi) 

Harness 

* capital cost allowance, Reg. Sch. II:Cl. 10(c) 

Haiti 

¢ Canadian Forces personnel and police serving in, no tax on 
income, 110(1)(f), Reg. 7400(b) 

Headings in legislation 

¢ relevance of, /nterpretation Act s. 14 

Head lease, defined, 209(1) 

¢ “term” defined, 209(1) 

Health Canada 

* Special Access Programme, see Special Access Programme 

Health care plan, see Private health services plan 

Health counselling, see Counselling services 

Health promotion surtax, 182, 183 

Health services plan 

* employer’s contribution to 

*¢ not includable in employee’s income, 6(1)(a)(i) 
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Health services plan (cont'd) 

¢ private, premiums to, 118.2(2)(q) 

Hearing aid, medical expense, 118.2(2)(i) 

Hearing impairment, see also Deaf person 

¢ devices to assist person with 

ee business expense, 20(1)(rr) 

*¢ medical expense credit, Reg. 5700(q.1) 

* real-time captioning services for, see Captioning service 
¢ sign language interpretation services for, see Sign language 
Hearing officer 

¢ powers of, 231.4(3), (4) 


Hearse 


e excluded from definition of automobile, 248(1)“automobile”(c) 


Heart pacer/monitor 

¢ medical expense, Reg. 5700(d) 

Heat distributor 

* equipment, capital cost allowance, Reg. Sch. II:Cl. 34 

Heat production/distribution equipment 

* capital cost allowance, Reg. Sch. I:Cl. 1(p), Sch. I:Cl. 2(f) 

Heat recovery equipment 

* capital cost allowance, Reg. Sch. H:Cl. 34 

Heating expenses 

¢ relief from, payments non-taxable, 81(1)(g.4), (g.5) 

Heavy duty equipment technician 

° apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Heavy water 

* capital cost allowance for, Reg. Sch. II:Cl. 26 

Heir, see also Legal representative 

* acquisition of property on death, cost base, 70(5)(b) 

°* resource property or land inventory, 70(5.2) 


deemed to be legal representative, 248.1“legal representative” 


obligations of, 159 
e return required by, 150(3) 
Henson trust 
¢ rollover of RRSP to, 60.011 
Hepatitis C trust 
¢ income of, non-taxable, 81(1)(g.3) 
Her Majesty, see Crown; Government 
Herd, see Basic herd 
High school, see Secondary school — 


History preservation rules, see Debt forgiveness: history 
preservation rules 


Hockey players or referees, see Athlete 

Hoefele case overruled, 6(23) 

Hogs, see Swine 

Holding corporation (insurance demutualization) 

¢ deemed not to be taxable Canadian property, 141(4) 

e deemed to be public corporation, 141(3) 

+ defined, 139.11) 

¢ dividend received by, no tax, 112(1) 

Holiday 

* deadline expiring on, /nterpretation Act s. 26 

¢ defined, Interpretation Act s. 35(1) 

¢ includes Sunday, /nterpretation Act s. 35(1)“holiday” 
Holocaust survivor’s compensation, exempt, 81(1)(g) 
Home, see also Principal residence 


¢ defined, for Home Buyers’ Plan withholding exemption, Reg. 


104(4) 
¢ loss in value of, reimbursement, see Housing loss 
* maintenance of after moving away, deduction, 62(3)(g) 
¢ sale of, see Principal residence 
Home Buyers’ Plan, 146.01 
¢ death of taxpayer, 146.01(6), (7) 
¢ definitions, 146.01(1) 


* repayment of funds borrowed from RRSP, 146.01(3) 
* withdrawal of funds from RRSP, 146.01(8), Reg. 104(3) 
e* within 90 days of contribution, deduction disallowed, 
146(5)(a)(iv.1), 146(5.1)(a)(iv) 
¢ withholding tax exemption, Reg. 104(3)-(4) 
Home construction costs 
* medical expense, 118.2(2)(1.21) 
Home insulation grant 
¢ included in income, 12(1)(u), 56(1)(s) 
¢ information return re, Reg. 224 
* non-resident taxable on, 212(1)(s) 
* prescribed program, Reg. 5500 
Home mortgage, see Mortgage 
Home office expenses, see Work space in home 
Home purchase loan 
¢ balance outstanding after 5 years deemed new loan, 80.4(6) 
e defined, 80.4(7) 
* employee or spouse, to, 15(2)(a)(ii), 15(2.4)(b) 
e interest on, 80.4(4), (5) 
Home relocation loan 
¢ balance outstanding after 5 years deemed new loan, 80.4(6) 
¢ deduction for, 110(1)G) 
¢ defined, 248(1) 
e interest on, 80.4(4), (5) 
¢ replacement of, 110(1.4) 
Home renovations (wheelchair access etc.) 
¢ driveway alterations, 118.2(2)(1.6) 
* medical expense, 118.2(2)(1.2), Reg. 5700 
Homosexual relationships, see Common-law partner 
Hong Kong, see also Foreign government 
¢ film or video under treaty co-production, Reg. 1106(3)(b) 
e stock exchange recognized, Reg. 3201(e) 
* universities, gifts to, Reg. Sch. VIII s. 19 
Horse 
e basic herd maintained since 1971, deduction, 29 
¢ breeding, 80.3(1)“breeding animals”(a) 
* inventory, valuation of, 28(1.2) 
* maintaining for racing, constitutes farming, 248(1)“farming” 
Hospital bed 
¢ medical expense, Reg. 5700(h) 
Hot tub 
* disallowed as medical expense, 118.2(2)(1.2)(), (ii), 
118.2(2)(1.21)G), Gi) 
House 
¢ insulation, see Home insulation grant 
¢ sale of, see Principal residence 
House of Commons 
e election of members, contributions for, 127(3)-(4.2) 
Housing company 
¢ limited-dividend 
e* exemption, 149(1)(n) 
Housing corporation, exemption, 149(1)(i) 
Housing loan, see Home purchase loan 
Housing loss 
defined, 6(21) 
eligible 
e defined, 6(22) 
¢ taxable benefit from, 6(1)(a), 6(20) 
taxable benefit from, 6(1)(a), 6(19), (20) 
Housing subsidy 
* taxable benefit, 6(23) 
Housing unit, see also Principal residence 
¢ change in use of, ITAR 26.1(1) 
Human Resources Development Canada 
* advice re mental or physical impairment, 118.3(4) 
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Human Resources Development Canada (cont'd) 
* certification of educational institution, 118.5(1)(a)(ii), 
118.6(1)“designated educational institution’’(a)(ii) 


¢ disclosure of information to, 241(4)(d)(vii.1), (x) 


¢ eligible individuals for Child Tax Benefit, 122.62, 165(3.1), 
(3.2), Reg. 6301 


* Social Insurance Number application, 237(1); Reg. 3800 
Hungary, see also Foreign government 

* universities, gifts to, Reg. Sch. VIII s. 23 

Husband and wife, see Spouse 

Hutterite colonies, taxation, 143, see also Communal 
organization 

Hydro electric installation 

* capital cost allowance, Reg. Sch. I:Cl. 34 
Hydrocarbons 

* determination of viscosity and density, Reg. 1107 
Hypothec, see Mortgage 


| 
IAAC, see Income-averaging annuity contract 
IATA, see International Air Transport Association 
IBC, see International banking centre 
IPP, see Individual pension plan 
IRA, see Individual Retirement Account 
IRS, see Internal Revenue Service (U.S.) 
ISIP, see Indexed security investment plan 
ITC, see Investment tax credit 
Ice storm 
° extended deadlines 
*¢ LSVCC investments, 127.4(5.1) 
¢¢ RRSP contributions, 146(22) 
* non-taxable employee reimbursements, Jce Storm Employment 
Benefits Remission Order 
Identical properties 
* deemed, for superficial loss and pregnant loss rules 
*¢ capital property, 40(3.5) 
*¢ eligible capital property, 14(12) 
*¢ inventory, 18(16) 
* defined, 248(12) 
*¢ for matchable expenditure rules, 18.1(12) 
* gain or loss from, 47 
* life insurance corporation, of, 138(11.1) 
* non-qualifying real property, 110.6(18) 
* property owned since before 1972, ITAR 26(8)-(8.5) 
¢ whether foreign property, 206(1.4) 


Identification number, see Social insurance number; Tax shelter: 


identification number 

Iliostomy pads, as medical expense, 118.2(2)(i) 

Illegal payments 

* when not deductible, 67.5 

Immigrant trust, see Immigration trust 

Immigration, see Becoming resident in Canada 

Immigration Act 

* refugee under, see Refugee 

Immigration trust 

¢ five-year non-taxability, 94(1)(b)G)(A)(I) [to be repealed], 
94(1)“connected contributor’(a) [proposed], 94(1)‘‘resident 
contributor’’(a) [proposed] 

Immoyable property, see also Real property 

* defined 

** Income Tax Conventions Interpretation Act, s. 5 

** Quebec Civil Code, art. 900-907 

Immune system deficiency 


* air or water purifier for, medical expense credit, Reg. 
5700(c.1), (c.2) 


Impaired loans 

* reserve for, 20(1)(I)(ii) 

** no deduction when property. seized by creditor, 79.1(8) 
** no interest income inclusion, 12(4.1) 

Impairment, see Mental or physical impairment 
Imposition of tax, see Liability for tax: Rates of tax 
Imprisonment, see Offences 

In camera proceedings 


* discipline etc., of authorized individual, to protect taxpayer 
information, 241(4.1) 


¢ in Federal Court, 179 

* review of jeopardy assessment, 225.2(10) 

* review of solicitor-client privilege claim, 232(5) 
Inadequate consideration, 69 

* exceptions to fair market value deeming provision, ITAR 32 
* property acquired by gift or inheritance, 69(1)(c) 

* property distributed to shareholder, 69(4), (5) 

* purchase price in excess of fair market value, 69(1)(a) 
* sale price below fair market value, 69(1)(b) 

Income 

* accumulating in a trust, 104(14), Reg. 2800 


¢ active business, defined, 125(7)“income of the corporation for 
the year from an active business” 


¢ alimony, 56(1)(b) 

¢ allocation, see Income allocation 

* amount not previously included, ITAR 17(5) 

° annuity, 56(1)(d), (d.2) 

** capital element, deductible, 60(a) 

* assistance, see Older Worker Adjustment, Program for; Social 
assistance payment 


* automobile standby charge, 6(1)(e) 

*¢ car salesperson/lessor, 6(2.1) 

°° reasonable amount, 6(2) 

* automotive pact, transitional assistance, 56(1)(a)(v) 

* averaging, see Averaging of income; Income-averaging annuity 
contract 

* beneficiary of trust, 104(13), (14), (15) 

¢ blocked currency, in, 161(6) 

° bond, see also Bond 

¢ bursary, 56(1)(n) 

* business or property, from, see Business or property income 

¢ Canada Pension Plan benefits, 56(1)(a)(i) 

* capital and, combined, 16(1), (4), (5) 

*¢ paid to non-resident, 214(2) 

¢ cash method of reporting (farmers), 28 

¢ chief source of, 31 

* cod fisherman, see Fishing: compensation programs 

* computation of, see Computation of income 

¢ death benefit, 56(1)(a)(iii) 

debenture, see Bond 

deferred profit sharing plan, receipts from, 56(1)(i) 

destruction of livestock, from, see also Livestock 

determination of, by Minister, 152(1.11), (1.12) 

¢ dividends, 82(1) 

*¢ non-resident corporation, from, 90 

¢ “earned” for RRSP purposes, defined, 146(1)“earned income” 

* “earned in the year in a province” defined, 120(4) 

¢ earned in the year in a province by an individual, defined, 
Reg. Part XX VI 

e eanee or realized by any corporation after 1971, 55(2), (5)(b), 
(c 

¢ employee benefits plan 

e¢ benefits, 6(1)(g) 

¢ employment benefits, 6(1) 

* employment insurance benefits, 6(1)(f), 56(1)(a)(iv) 

¢ exclusions from, see Exemptions 

* exempt, see Exemptions 

* exploration and development expenses, recovery of, 59(3.2) 
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Income (cont’d) 

¢ “for the year” defined, 56(9) 

« foreign resource property disposed of, 59(1) 

e from active business, defined, 95(1), 125(7) 

« from property, for dividend refund, 129(4)“income” 

* gaining or producing, purpose, 18(1)(a), Reg. 1102(1)(c) 

* grants under certain government programs, 56(1)(s) 

° indirect payments, 56(2) 

* international banking centre, from, 33.1(3), (4), (5), (1)(c) 
e “investment income” defined, 110.6(1) 

¢ Labour Adjustment Benefits Act, benefits under, 56(1)(a)(vi), 
Reg. 5502(a) 

legal costs recovered, 56(1)(1), (1.1) 

life insurance policy 

* proceeds of disposition of interest in, 56(1)Q) 


logging operations, from, defined, 127(2)“income for the year 
from logging operations in the province” 
* maintenance payments, 56(1)(b), (c), (c.2) 
e non-resident, of, 250.1(b) 

non-resident-owned investment corporation, 133(1) 
none, equivalent to zero income, 3(f) 

office or employment, from, 5(1), 6(1) 

old age security, 56(1)(a)(i) 

other sources of, 56—59.1 

payment for, deductible, 61(1) [no longer applicable] 
pension, 56(1)(a)(i), 57 

place, from sources in, 4 

policyholder’s, 148(1), (1.1) 

prescribed provincial pension plan benefits, 56(1)(a)(i) 
prize for achievement, 56(1)(n) 

professional business, from, 34; ITAR 23 

Program for Older Worker Adjustment, income assistance, 
56(1)(a)(vi), Reg. 5502(b) 

property transferred to minor, from 
¢ imputed to transferor, 75(2) 

property transferred to spouse, from, 212(12) 

property transferred to spouse or minor, 74.1 

refund of payments, deductible, 60(q) 

registered education savings plan, amounts received, 56(1)(q) 
registered retirement income fund, amounts received, 56(1)(t) 
registered retirement savings plan, amounts received from, 
56(1)(h) 

repeated failures to report, penalty for, 163(1) 
research grant, 56(1)(0) 

resource property disposed of 
* prior reserve for uncollected amount, 59(2) 
retirement compensation arrangement 
¢ benefits under, 56(1)(x), (z) 

¢ disposition of interest in, 56(1)(y) 

retiring allowance, 56(1)(a)(1i) 

rights to, transferred, 56(4) 

¢ non-resident tax not applicable, 212(12) 

salary deferral arrangement, benefit under, 56(1)(w) 
scholarship, 56(1)(n) 

e refund of, 56(1)(p) 

social assistance payments, 56(1)(u) 

source, from, 4 

splitting, see Attribution rules 

superannuation benefits, 56(1)(a)(i), 57 

supplementary unemployment benefits, 56(1)(g) 
support payments, 56(1)(b), (c), (c.2) 

tax on, see also Tax 

¢ non-deductible, 18(1)(t) 

taxable, see Taxable income 

taxation year, for, 3 

transitional assistance under auto pact, 56(1)(a)(v) 
trust, of 

* accumulating, see Accumulating income (of trust) 

¢ defined, 108(3) 


e e e e e e e e °e e e e e e e e e e e e e e e e e e e 


* types of payments deductible when used to purchase, 61(2) 

* unemployment insurance benefits, 56(1)(a)(iv) 

* workers’ compensation benefits, 56(1)(v) 

Income attribution, see Attribution rules 

Income averaging, see Averaging of income 

Income-averaging annuity contract 

* ceasing to be such, 61.1(1) 

¢ deemed proceeds of disposition, income, 56(1)(f) 

¢ defined, 61(4), 248(1) 

* emigration of beneficiary, no deemed disposition, 
128.1(10)excluded right or interest’(f)(11) 

¢ information return, Reg. 208 

* money borrowed to buy 

¢« limitation on deduction for, 18(11)(a) 

* payment for, deductible, 61(1) [no longer applicable] 

* payment under 

** continuing, after death, 61.1(2) 

ee non-resident, to, 212(1)(n) 

*¢ remuneration, Reg. 100(1) 

* * succession duties, deduction for, 60(m.1) 

¢ proceeds of disposition, income, 56(1)(e) 

* types of payments deductible when used to purchase, 61(2) 

* withholding tax, 153(1)(k) 

Income allocation 

¢ defined, for foreign investment entity rules, 94.3(1) 

Income bond 

e defined, 248(1) 

* interest paid on, not deductible, 18(1)(g) 

* payment on deemed to be a dividend, 15(3), (4) 

Income from an active business, see Active business: income 

from 

Income from a mine 

¢ defined, Reg. 1104(5), (6), (6.1) 

Income from property, see Property: income from 

Income interest in trust, see also Trust (or estate) 

¢ cost of, 106(1.1) 

¢ defined, 108(1), 248(1) 

¢ disposition of, 106(2) 

¢ income inclusion, 106(1) 

¢ property distributed in satisfaction of, 106(3) 

Income maintenance insurance plan 

¢ employer’s contribution, whether a taxable benefit, 6(1)(a)(i) 

* payment to employee under, taxable, 6(1)(f); ITAR 19 

Income replacement benefits, taxable, 56(1)(r) 

Income setoff adjustment, see Transfer pricing income setoff 

adjustment 

Income-splitting, see also Attribution rules 

* partnership income, 103 


¢ tax on children at high rate, 120.4, see also Split income: tax 
on 


* testamentary trusts, 104(2) 

Income tax, see everywhere 

Income Tax Conventions Interpretation Act, see Table of 

Contents 

Income trust 

* proposed restrictions on pension fund investment in, 207.2 
[Proposed Amendment] 

Income War Tax Act 

* para. 5(1)(a), reference to depreciation, ITAR 18(4) 

e para. 5(1)(u), deduction deemed depreciation, ITAR 18(5) 

* para. 6(1)(n), provisos not applicable, ITAR 18(3) 

¢ s. 8, amounts deductible, ITAR 29(34) 

* subsecs. 8(6), (7), (7a) still applicable, ITAR 17(1) 

Incontinent person, see also Mental or physical impairment 

¢ products for use by, medical expense credit, 118.2(2)(1) 
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Incorporated employee, see also Personal services business 

* overseas employment tax credit restricted, 122.3(1.1) 

Incorporated in Canada 

* defined, 248(1)“corporation” “corporation incorporated in 
Canada” 

Incorporation expenses, see Eligible capital property 

Incorporeal property, see Corporeal property 

Increase in capital 

¢ defined, for non-resident owned investment corporation, 133(8) 

Indebtedness, see also Debt; Loan 

¢ defined, for deemed settlement of debt on amalgamation, 80(3) 


* income of foreign affiliate from, 95(2)(a.3), 992.4). 
(2.5)“indebtedness” 


* to non-resident trust, reporting requirement, 233.5(1) 
Indemnity 

* payment, provincial, excluded from income, 81(1)(q) 

* reserve for, not deductible, 20(7) 

Independent personal services, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XIV 

Indexed debt obligation 

* adjusted cost base of, 53(1)(g.1), 53(2)(1.1) 

amount deemed paid and received as interest, 16(6), Reg. 7001 
deduction from income, 20(1)(c), 16(6) 

defined, 248(1) 

excluded from annual interest accrual rules, 12(3), 
12(11)“anvestment contract’’(k) 


* interest included in income, 12(1)(c), 16(6) 

¢ prescribed amount, Reg. 7001 

Indexed payment 

* defined, re indexed debt obligation, Reg. 7001(7) 

Indexed security investment plan 

* transition for 1986, 47.1(28) 

Indexing (for inflation) 

¢ Child Tax Benefit, 122.61(5) 

¢ GST Credit, 122.5(3.1) 

* tax brackets and dollar thresholds, 117.1(1), (1.1) 

India, see also Foreign government 

* universities, gifts to, Reg. Sch, VIII s. 24 

Indians 

* credit for First Nations Tax payable, 120(2.2) 

* exemption from tax, 81(1)(a) 

* tax evasion offences, 239(5) 

Indicator re foreign trust, see Non-arm’s length indicator 

Indirect assistance 

e taxable, 12(1)(x)(~i)(C) 

Indirect contributor 

¢ defined, for non-resident trust rules, 94(1) 

Indirect payments 

* corporation, by 

* * person paid through intermediary as proceeds of disposition 
of property, 183.1(5) 

* deemed income, 56(2) 

¢ distribution of corporate surplus, tax on, 183.1(5) 

Individual 

¢ bankrupt, 128(2) 

* computation of tax, 117—122.3 

* computation of taxable income, order of application, 111.1 

° credits, 118—-118.94 

¢ defined, 248(1) 

¢ drilling exploration expenses, ITAR 29(12) 

* fiscal period of, 249.1(1)(b)(i) 

¢ gifts, deduction from tax, 118.1(3) 

* income earned in the year in a province, Reg. Part XXVI 

* “income for the year” defined, 120(3) 

* instalment base, Reg. 5300 

* instalment payments, 155, 156 


*¢  “nstalment base” defined, 161(9)(a) 

* insufficient instalment payments 

* * interest limitation, 161(4) 

* mentally or physically impaired, see Mental or physical 
impairment 

* over 65, deduction, 118(2) 

** unused, transfer to spouse, 118.8 

* payment of tax, 155, 156 

** instalment base, 155(2), 156(3) 

** remainder, 158 

* “qualified farm property” of, defined, 108(1) 

“qualified small business corporation share” of, defined, 108(1) 

rates of tax, 117(2) 

* abatement re provincial schooling allowance, 120(2) 

* addition to tax for income not earned in province, 120(1) 

* annual adjustment, 117.1 

resident for part of year, 114 

returns, 150(1)(d), (e) 

surtax, 180.1 [repealed] 

tax credits, 118 

* ordering of, 118.92 

taxation year of, 249(1)(b) 

Individual pension plan, Reg. 8515 

Individual Retirement Account, see Foreign retirement 

arrangement 

Inducement payments 

* cancellation of lease, see Lease cancellation payment 

* election re adjusted cost base, 53(2)(s), 53(2.1) 

* election to offset against outlay or expense, 12(2.2) 

¢ included in income, 12(1)(x) 


o e e e e e e e e e e 


prescribed amount, Reg. 7300 
received by beneficiary of trust, or partner, 12(2.1) 
repayment of, 20(1)(hh) 

Industrial electrician 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Industrial instrument mechanic 

* apprenticeship job creation credit, 127(9)investment tax 
credit” 

Industrial mechanic (millwright) 

* apprenticeship job creation credit, 127(9)investment tax 
credit” 

Industrial mineral mines 

* capital cost allowance, Reg. 1100(1)(g), 1104(3), Reg. Sch. V 

Industrial minerals 

* producing, excluded from M&P credit, 125.1(3)‘manufacturing 
or processing’’(g) 

Ineligible property 

* defined, for cost base bump on windup, 88(1)(c)(iii)-(vi) 

Infant 

* prone to sudden infant death syndrome 

ee alarm, medical expense, Reg. 5700(r) 

Infirm beneficiary 

* defined, 94(1)“exempt foreign trust”(a)(i)(A) [proposed] 

Infirm dependant, see also Mental or physical impairment 

* credit for, 118(1)B(d), (e) 

* preferred beneficiary election, 108(1)‘‘preferred 
beneficiary’’(a)(ii)(A) 

* training courses to care for, medical expense, 118.2(2)(1.8) 

Inflation adjustment period 

* defined, re indexed debt obligations, Reg. 7001(7) 

Inflation indexing, see Indexing (for inflation) 

Influence over remittances 

* liability of secured creditor, 227(5.2)—-(5.4) (draft) 

Informal procedure appeals, 170 

Information 

* communication of, 241, Reg. 3003 


2241 


Topical Index 


Information (cont'd) ¢ oil substitution program, Reg. 224 


¢ demand for, 231.2(1)(a) ° Part IV.1 tax, 187.5 
* exchange of between tax authorities, Canada—U.S. Tax ¢ Part VI.1 tax, 191.4(1) 
Convention Canada-U.S. Tax Treaty:Art. XX VIL * partnership, Reg. 229 
° failure to provide, in return, penalty for, 162(5) * past service pension adjustment, Reg. 8402 
* foreign-based, 231.6 * patronage payments, Reg. 218 
¢ laid, see Information or complaint * penalty for failure to make, 162(7)(a) 
* outside Canada * pension adjustment, Reg. 8401 
ee foreign-based information or document, 231.6 * pension adjustment reversal, Reg. 8402.01 
ee tax shelter investment information, 143.2(13), (14) * political contributions, 230.1(2), Reg. 2001 
* requirement to provide, 231.2(1)(a) ° public 
e return, see Information return ° + registered charity, 149.1(14) 
Information or complaint ¢ qualified investments, Reg. 221 
¢ laid or made, 244(1) * registered Canadian amateur athletic association, Reg. 216 
* limitation on prosecutions, 244(4) * registered education savings plan, 146.1(13.1), (15) 
* territorial jurisdiction, 244(3) * registered home ownership savings plan, Reg. 223 
* two or more offences in one, 244(2) + registered pension plan, Reg. 8409 
Information return, Reg. 200—237 * registered retirement income funds, Reg. 215 
* actor (non-resident), payment to, Reg. 202(1.1) * registered retirement savings plan, Reg. 214, 214.1 
+ bond interest, accrued, Reg. 211 ¢ resource flow-through shares, Reg. 228 
¢ Canada Savings Bonds, cash bonus, Reg. 220 * SR&ED corporation, 149(7) 
* ceasing to be resident in Canada, value of assets, 128.1(9) * security transactions, Reg. 230 
° certified films, Reg. 225 ¢ social assistance payment, Reg. 233 


¢ charity, 149.1(14) 
° construction contracts, Reg. 238 
* contract payments 
* construction, Reg. 238 
¢ federal government, Reg. 237 
corporation 
° Rensacuons with non-resident, non-arm’s length persons, 


¢ Social Insurance Number, use of, 237(2) 

* specified retirement arrangement PSPA, Reg. 8402(3) 
¢ stock option deferral, Reg. 200(5) 

¢ tax shelter promoter, 237.1(7), Reg. 231 

e transactions with non-residents, 233.1—233.7 

* trust or corporation re Part XI tax, 207 

* video tapes, Reg. 225 


* demand tanec ¢ withholding of tax, Reg. 210 
¢ distribution of taxpayer’s portion of, Reg. 209 * workers’ compensation payment, Reg. 232 
¢ electric, gas or steam corporations, Reg. 213 Inheritance, see also Death of taxpayer 
¢ electronic filing required, Reg. 205.1 ¢ debt forgiveness rules do not apply, 80(2)(a) 
* electronic mail of, Reg. 209(3), (4) In-home care of relative 
¢ eligible funeral arrangement, Reg. 201(1)(f) ° tax credit, 118(1)B(c.1) 
‘ email of, Reg. 209(3), (4) Initial deadline 
* emigration, value of assets, 128.1(9) ¢ defined, for insurance demutualization, 139.1(1) 
¢ employees stock option deferral, Reg. 200(5) He : : 
: ; Initial non-qualified investment 
¢ employees profit sharing plan, Reg. 212 : 
5 e defined, 204 
° energy conversion program, Reg. 224 i . 
- farm support payments, Reg. 234-236 Initial transportation charges 
- federal government contract, Reg. 237 ¢ defined (for pre-1966 cars), Reg. 1102(11) 
¢ foreign affiliate, 233.4 Injection substances 
¢ foreign plan PSPA, Reg. 8402(2) ¢ deduction for, 20(1)(mm) 
¢ foreign property, Reg. 221 Injury, personal, property acquired as award for income 
** by corporation claiming not to be (for RRSP etc. from, exempt, 81(1)(g.1), (g.2). 
investments), Reg. 221 In-laws, dependent, 118(6)(b) 

* Hglavestmenhas 233.3 Input tax credit, see Goods and services tax (GST): input tax 

foreign trust credit 

e distributions from, 233.5 I : 

nquiry 


°mebndebiodness toe o,° * authorized by Minister, 231.4 


* compliance required, 231.5(2) 
* rights of person subjected to, 231.4(6) 


ee transfers to, 233.2(4) 

* government contract, Reg. 237 

* government-sponsored retirement arrangement, Reg. 8402.1 

¢ home insulation program, Reg. 224 ‘ ; ° eke SSE ELS), 

* income-averaging annuity contract, disposition of, Reg. 208 pee Ope ocuments 

* international banking centre, 33.1(12) °* copies of, 232(13) 

* legal representative, Reg. 206 Insider of a corporation 

* life insurer, Reg. 217 * defined, Reg. 4803(1) 

¢ making of regulations re, 221(1)(d) Insolvency, see also Bankruptcy; Financial difficulty (taxpayer 
* NISA Fund No. 2, Reg. 201(1)(e) in) 

* non-profit organization, 149(12), 150(1)(a) * insurance corporation, group disability insurance top-up 

* non-profit R&D corporation, 149(7) payments, 6(17), (18) 

* non-resident claiming treaty protection, 150(1)(a)(ii) Inspection, see Audit 

* non-resident transactions, 233.1—233.7 Inspector 

* non-residents, payments to, Reg. 202, 203 ¢ defined, for surveys under Canada Shipping Act, Reg. 3600(2) 
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Installation project 

* more than 12 months, consituted permanent establishment, 
Canada—U.S. Tax Convention: Art. V(3) 

Instalment base 

¢ defined 

corporations, 157(4), Reg. 5301(1) 

farmers and fisherman, 155(2), Reg. 5300 

other individuals, 156(3), 161(9), Reg. 5300 

Instalment payments 

* capital and income combined, 16(1) 

* ceasing to be resident in Canada, 128.1(5) 

* dependent on use, 12(1)(g) 

¢ sale of property, see Reserve 

* tax, of 

amounts deemed to be, 161(8) 

annual, deceased taxpayer’s, Reg. 1001 

contra interest, 161(2.2) 

corporations, 157(1), (2), (2.1), (3) 

de minimis rule, 156.1(1), 157(2.1) 

death of taxpayer, not required after, 156.1(2) 

deduction under s. 66.5, 196(3) 

deficient 


**-e interest offset method, 161(2.2) 
eee interest payable, 161(2) 

*¢e limitation re corporations, 161(4.1) 
eee penalty, 163.1 


when certain tax credits deemed paid, 161(10) 
farmers, fishermen, 155, 156.1 
individuals, 156, 156.1 
instalment base, defined, 161(9)(a), Reg. Part LI 
late, penalty for, 163.1 
mutual fund trust, 156(2) 
offset interest, 161(2.2) 
Part 1.3 tax, 181.7 
Parte iieot taxee2 In 
transfers between accounts, 221.2 
¢ testamentary trust, 104(23)(e) 
* trust distributing property to non-resident, 107(5.1) 
Instalment threshold 
¢ defined, 156.1 
Institution 
* costs of care in, as medical expense, 118.2(2)(e) 
* gifts to 
by corporation, deduction for, 110.1(1)(c) 
by individual, credit for, 118.1(1)‘‘total cultural gifts” 
Instrument, see Musical instrument 
Insulation grant, see Home insulation grant 


Insulator (heat and frost) 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Insulin, medical expense, 118.2(2)(k) 


Insurance 

* accidental death, not included in group life insurance benefit, 
Reg. 2700(2) 

* corporation, see Insurance corporation 

* group plans 

employer’s contributions not includable in employee’s 

income, 6(1)(a)(i) 
life insurance, portion of premium taxable, 6(4) 

* paid-up, deduction for, 18(9.01) 

* policy, see Insurance policy 

* premiums, see Premium 

* proceeds 

in respect of depreciable property, taxable, 12(1)(f) 

* risks in Canada, by foreign affiliate, 95(2)(a.2) 

* sickness, accident, etc., benefits taxable, 6(1)(); ITAR 19 


Insurance agent or broker 


reserve for unearned commissions, 32 


Insurance corporation, see also Financial institution; Life 
insurance corporation 
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amalgamation, 87(2.2) 

amortized cost, where meaning varied, 138(13) 

bad debts 

* deduction for, 20(1)(p)qi) 

* inclusion in income, 12.4 

cash flow adjustment, Reg. 2412 

ceasing to carry on business, Reg. 8101(5) 

computation of income, 138(1), (6), 138(9), 140 

deduction for amounts paid or credited to policyholders, 140(1) 
deductions not allowed, 138(5)-(5.2), (8) 

deemed not to be private corporation, 141.1 

defined, 248(1) 

definitions, 138(12) 

demutualization, 139.1 

deposit, see Deposit insurance corporation 

depreciation deemed to have been allowed, 13(22) 
disposition of Canadian securities, 39(5)(e) 

earthquake reserves, Reg. 1400(3)L 

exempt under Part IV, 186.1(b) 

farmers and fishermen, of 

* exemption for, 149(1)(t), 149(4.2) 

limitation, 149(4.1) 

foreign affiliate, see Foreign affiliate: insurer 

gross investment revenue, defined, 138(12) 

guarantee fund, deduction for payment to, Reg. 1400(3)G 
guarantees etc. 

* acquired from, in amalgamation, 87(2)(h)(iii) 

e reserve for, 20(1)(1.1) 

inclusion in computing income for 1988 taxation year, 140(2) 
income from participating life insurance business, Reg. 2402 
Bede group disability insurance top-up payments, 6(17), 
liabilities of, determination for debt forgiveness reserve, 
61.3(1)(b)C(i)(B), (C) 

life, see Life insurance corporation 

loan/lending asset 

* acquired from, in amalgamation, 87(2)(h)(ii) 

e reduction in value of 

limitation on deduction re, 18(1)(s) 

loans etc. acquired in ordinary course of business, 20(27) 
mark-to-market rules apply, 138(10) 

mutualization proposal, 139 

negative reserves, 12(1)(e.1), 20(22), Reg. 1400(2) 

1975 branch accounting election deficiency, defined, 138(12) 


1975—76 excess additional group term reserve, defined, 
138(12) 


1975-76 excess capital cost allowance, defined, 138(12) 
1975-76 excess investment reserve, defined, 138(12) 
1975-76 excess policy dividend deduction, defined, 138(12) 
1975-76 excess policy dividend reserve, defined, 138(12) 
1975-76 excess policy reserve, defined, 138(12) 
1977 carryforward deduction, Reg. 2408 
1977 excess policy dividend deduction, Reg. 2407 
non-capital loss of, 111(7.1) 
non-resident, Reg. 219(4)-(8), 800; 801, 803, 804, 2401 
* branch tax elections, Reg. 2403 
¢ change in use rules, 138(11.3)-(11.41), (11.6) 
* computation of income, 138(11.91) 
¢ domestication of branch operation, 138(11.5) 
° eligible tne for transfer to corporation by shareholder, 
85(1.1)(b) 
¢ excluded property, Reg. 810 
¢ qualified related corporation, 138(12) 
* registered, see Registered non-resident insurer 
* transfer of insurance business, 138(11.5) 
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Insurance corporation (cont'd) 
eee anti-avoidance provisions, 138(11.7) 


**e* computation of income, 138(11.92) 
eee contributed surplus, computation of, 138(11.9) 
eee depreciable property, rules re, 138(11.8) 
eee paid-up capital, computation of, 138(11.7) 
* non-segregated property, 138(12) 
* participating life insurance policy, defined, 138(12) 
* policy loan, defined, 138(12), 148) 
* policy reserves, Reg. 1400-1408 
life insurance, 138(3)(a)() 
*  post-1995 policies, Reg. 1404 
° _pre-1996 policies, Reg. 1401(1) 
negative, 20(1)(e.1), 20(22), Reg. 1400(2) 
non-life insurance, 20(7)(c), Reg. 1400 
1975-76 excess, defined, 138(12) 
regulations, Reg. 1400-1408 
* property acquired on default in payment, eio1@ 6 ee) 


* “property used by it in the year in, or held by it in the year in 
the. course of”, 138(12) 


ee defined, Reg. 2400 
° registered, see Registered non-resident insurer 
¢ regulations, Reg. Part XXIV 


* reserve for unpaid claims, see also policy reserves; unpaid 
claims reserve adjustment 


life insurance, Reg. 138(3)(a)(i1) 
°  post-1995 policies, Reg. 1405 
¢  pre-1996 policies, Reg. 1401(4) 
limitation, 18(1)(e.1) 
negative, 12(1)(e.1), 20(22), Reg. 1400(2) 
security used or held by 
ee “eligible property” for transfer to corporation by 
shareholder, 85(1.1)(g) 
¢ segregated funds of, 138.1, Reg. Part LXI 
¢ subsidiary, wound up, 88(1)(g) 
¢ surplus funds derived from operations, 138(12) 
* tax payable by, under former Part JA, ITAR 60.1 
¢ taxable capital gains, 138(2)(b), 142 
* taxable income earned in a province, Reg. 403 
¢ transfer of insurance business 
*¢ by non-resident insurer, 138(11.5) 
e+ by resident insurer, 138(11.94) 


* unpaid claims reserve adjustment, 
claims 


¢ claims incurred but not reported, Reg. 1400(3)D, E 
¢ deduction, 20(7), (26), Reg. 1400(3)D, E 

¢ inclusion of prescribed portion, 12.3 

variation in tax basis and amortized cost, 138(13) 
winding-up of, Reg. 3101(3) 

Insurance policy 

* acquisition costs 

ee defined, Reg. 1408(1) [to be repealed] 

ee not deductible to insurer, 18(9.02) 

¢ disposition of, 148 

*¢ no capital gain, 39(1)(a)(iii) 

*¢ no capital loss, 39(1)(b)(ii) 


see also reserve for unpaid 


foreign, 94.2(10) 
life, see Life insurance policy 
loan, see Policy loan (life insurance) 


reserves (insurer), see Insurance corporation: policy reserves; 
Insurance corporation: reserve for unpaid claims 


¢ rider, see Rider 

Insurance proceeds 

* constitute proceeds of disposition, 13(21)“proceeds of 
disposition’(c), 54“‘proceeds of disposition’(c) 

¢ rollover where property replaced, 13(4), (4.1), 44 

Insurer, see also Insurance corporation 

¢ defined, re life annuity contracts, 148(10)(a), Reg. 217(1) 


Intangible property, see also Eligible capital property 

* patents, Reg. Sch. U:Cl. 14, Sch. I:Cl. 44 

* relating to road, bridge, townsite, etc., capital cost, 13(7.5)(c) 

Integration 

* capital dividend flow-through, 83(2), 89(1)“capital dividend 
account’’(b) 

* corporate and personal tax, 82(1)(b), 121 

* intercorporate dividend flow-through, 82(1)(a), (a.1), 112(1)) 

¢ Part IV tax flow-through, 186(1)(b) 

Intellectual property, see Copyright; Patent; Trademark 


Inter vivos trust, see also Trust (or estate) 

¢ defined, 108(1) 

Inter-American Development Bank 

¢ bonds of 

*« excluded from foreign property, 206(1)“foreign 
property”(g)(ii)(D) 

** trust investing in, not foreign Properly Re 
5000(7)‘specified international finance trie *(c)G)(F) 

Intercorporate dividends generally tax-free, 112, 113 

Interest (in property, etc.) 

* beneficial, in trust, meaning of, 248(25) 

capital, in trust, see also Trust (or estate) 

family farm partnership, in, 110.6(1) 

income, in trust, see also Trust (or estate) 


investment, in business, ITAR 23(5)“investment interest” 
“1971 receivables” 


life, in real property, see Life estate in real property 

partnership, see Partnership interest 

policy loan, re, defined, 138(12), Reg. 1408(1) 

qualifying, see Qualifying interest (in respect of foreign 

affiliate) 

¢ real property, in, defined, 248(4) 

¢ taxable Canadian property, in, 248(1)“taxable Canadian 
property” (1) 

* trust, see Trust (or estate): interest in 

Interest (monetary) 

* accrued 

° corporations, partnerships, trusts, 12(3) 

° deduction on disposition of debt obligation, 20(21) 

° deemed, 12(9) 

e inclusion in income, 12(3), (4), (9) 

° individuals, 12(4) 

° on amalgamation, 87(2)(.4) 

° prescribed debt obligation, on, 12(9), Reg. 7000 

° to date of death, 70(1)(a) 

¢ allowable refund of N.R.O., on, 133(7.01), (7.02) 


annual reporting, see accrued (above) 
benefit from loan, deemed to be, 80.5 
bond 

e accrued, to date of transfer, 20(14) 

e° information returns, Reg. 211 

e purchased at discount, 16(3) 

borrowed money used to acquire land, on 


° sec 18(3)interest on debt relating to the acquisition of 

and” 

e* not deductible, 18(2), (2.1) 

** partner, by, 18(2.1) 

° penned money used to acquire property no longer owned, 
AC) 

¢ borrowed money used to acquire SBDB, 15.1(4) 

° roa money used to invest in deferred income plan, 

(11) 

borrowed money used to invest in shares, 20(1)(c), 20(1)(qq) 

capital and, combined, 16(1) 

* on expropriation assets, 80.1(3) 

capital gains refund, on 

¢ mutual fund corporation, 131(3.1), (3.2) 

¢ mutual fund trust, 132(2.1), (2.2) 

capitalization into cost of property, 21 
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Interest (monetary) (cont’d) 


e e es e e e e e e e e e e e e 


e e e e e e e e e e e e e e e e e e e e e 


certain bonds etc., on 

* excluded from income, 81(1)(m) 

compounded daily, 248(11) 

coupons to be identified as to taxable and non-taxable 
obligations, 240(2) 

debt obligation, on, 20(14.1) 

* mark-to-market property of financial institution, 142.5(3) 
debt relating to the acquisition of land, on 

° As 18(3)“interest on debt relating to the acquisition of 


deductible, see also borrowed money used ... (above) 
¢ general rule, 20(1)(c) 
loan by partner to partnership, 20(3.1) 
loan by shareholder to corporation, 20(3.1) 
paid under /ncome Tax Act, not deductible, 18(1)(t) 
payment under guarantee by shareholder, 20(3.1) 
purchase of shares, 20(1)(qq) 
deduction by certain corporations, limitation on, 18(4)-(6) 
deemed 
* amount paid by credit union re member’s share, 137(4.1) 
benefit from loan, 80.5 
certain shares, on, 258(5) 
non-resident tax, 214(6), (14) 
preferred shares, on, 258(3) 
deemed received by corporation on loan to non-resident, 17 
defined, Income Tax Conventions Interpretation Act s. 6 
dividend refund, on, 129(2.1), (2.2) 
escalating interest GICs, Reg. 7000(2)(c.1) 
expense 
amount deductible, 20(1)(c), (d) 
compound, 20(1)(d) 
election to capitalize, 21(1) 
employee’s automobile or aircraft, 8(1)(j)(i) 
limitation on deduction by certain corporations, 18(4)—(6) 
minimum tax, 127.52(1)(b), (c), (c.2), (e.1) 
policy loans, on, 20(2.1), 138(12)“interest” Reg. 4001 
expropriation assets, on 
* election re, 80.1(2) 
forgiven, 80(2)(b) 
income bond, on, deemed dividend, 15(3) 
* non-resident corporation, 15(4) 
income from. business or property, 12(1)(c) 
* whether specified investment business, 125(7)“specified 
investment business” 
increasing rates, income accrual, Reg. 7000(2)(c.1) 
instalments of tax, late or insufficient, 161(2) 
additional 3% payable, 161(3) 
limitation, 161(4), (4.1) 
not deductible, 18(1)(t) 
offset, 161(2.2) 
scientific research tax credit, when deemed paid, 161(10) 
share-purchase tax credit, when deemed paid, 161(10) 
where not payable, 161(2.1) 
interest repaid, on, 164(4) 
loss carryback, effect of, 161(7) 
loss of source of income, 20.1(1) 
obligation issued at a discount, 16(3) 
offset 
* arrears interest against refund interest, 161.1 
* early instalments against late instalments, 161(2.2) 
paid on death duties, deduction, 60(d) 
* paid or payable, deduction for, see deductible (above) 
paid to non-resident, withholding tax, 212(1)(b) 
* by wholly-owned subsidiary, 218 
* to U.S. resident, Canada—U.S. Tax Convention Canada-U.S. 
Tax Treaty:Art. XI 
payable 
* carryback re minimum tax, no effect, 161(7) 


e e e e e e e 


e e e e e e e 


* penalty, on, 161(11) 


* penalty or bonus, treated as interest expense, 18(9.1) 
* prepaid, deduction for, 18(9), (9.2)-(9.8) 
* prescribed rate, Reg. 4301 

property transferred from spouse, 74.1 
* rate reduction payments, treated as interest expense, 18(9.1) 
* refunds and repayments, on, 164(3)—(4) 
* repayment of, deduction for, 20(1)(I1) 
* spouse, property transferred to, 74.1, see also Attribution rules 
* student loan, paid, credit for, 118.62 
* tax withheld but not remitted, on, 227(9.3) 
* unclaimed at year-end 
°° withholding tax, 153(4) 

effect of remittance, 153(5) 
* unpaid tax, on, 161(1), 227(9.3); ITAR 62(2) 
* adjustment of foreign tax, 161(6.1) 
*° grace period to pay balance, 161.2 
** income in blocked currency, 161(6) 
°° loss carryback, effect of, 164(5), (5.1) 
°° none, re participation certificate, 161(5) 
ee not deductible, 18(1)(t) 
°° offset 

°° arrears interest against refund interest, 161.1 

early instalments against late instalments, 161(2.2) 
Part III, 185(2) 
Part Ill.1, 185.2(2) 
Part IV, 187(2) 
Part V, 189(7) 
Part VII, 193(3), (4) 
Part VII, 195(3), (4) 
Part X, 202(5) 
Part XII.3, 211.5 
Part XII.4 tax, 211.6(5) 
retroactive to application date of provision, 221.1 
up to $25, may be cancelled, 161.3 
waiver of, 220(3.1) 
withholding tax, 212(1)(b) 
Interest-free loan, see Loan: interest-free 
Interference with remittances of tax withheld, 227(5.2)-(5.4) 
(draft) 
Intergenerational transfers 
¢ attribution of income or loss, 74.1(2) 
e farm property 
e* inter vivos, 73(3) 
ee on death, 70(9), (9.2) 
Interim receiver 
¢ withholding tax, liability for, 227(5), (5.1)(d) 
Internal Revenue Service (U.S.), see also United States 
¢ collection of Canadian tax, Canada—U.S. Tax Convention 

Canada-U.S. Tax Treaty:Art. XXVI A 
* competent authority procedures, Canada—U.S. Tax Convention 

Canada-U.S. Tax Treaty:Art. XX VI 
¢ exchange of information with CCRA, Canada—U.S. Tax 

Convention Canada-U.S. Tax Treaty:Art. XX VII 
Internal waters 
¢ defined, /nterpretation Act 35(1) 
International agencies, prescribed, Reg. 806.1 


International Air Transport Association 
* employment income of non-Canadians, deduction for, 
110(1)(f)(iv) 

International Bank for Reconstruction and Development 

* bonds of 

** excluded from foreign property, 206(1)‘foreign 
property’’(g)(ii)(A) 

** trust investing in, not foreign property, Reg. 
5000(7)“‘specified international finance trust’’(c)(i)(G) 

International banking centre, 33.1 

* amalgamation, continuation of corporation on, 87(2)(j.8) 
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International banking centre (cont’d) 
© definitions, 33.1(1), (2) 
¢ designation of, 33.1(3) 
¢ election re eligible deposit, 33.1(6) 
ee restriction on, 33.1(7) 
* eligible deposit, defined, 33.1(1) 
° eligible loan 
** ceasing to be eligible, deemed disposition, 33.1(11)(a) 
ee defined, 33.1(1) 
e income/loss from 
** computation of, 33.1(4) 
*e eligible deposit deductible only from, 33.1(8) 
ee excluded from income, 33.1(3) 
eee exception, 33.1(9) 
ee restriction, 33.1(5), (11)(c) 
e information return, 33.1(12) 
¢ loss from, not included in non-capital loss, 33.1(11)(b) 
International development assistance programs 
° Se under, no overseas employment tax credit, 
22:3(1)(a) 
* person working on deemed resident in Canada, 250(1)(d) 
* prescribed, Reg. 3400 
International Finance Corporation 
¢ bonds of 
ee eligible for RRSP investment, Reg. 4900(1)()G@.1) 
ee excluded from foreign property, 206(1)“foreign 
property ”"(g)(1i)(B) 
*¢ trust investing in, not foreign propelty, Reg. 
5000(7) “specified international finance trast(c)(i)(H) 
International organization 
¢ employment income from 
ee deduction, 110(1)(f)(iii) 
ee tax credit, 126(3) 
* interest paid to, withholding tax exemption, Reg. 806 
International shipping 
¢ aircraft used in 
ee lease payments exempt from withholding tax, 212(1)(d)(x1) 
* assets not subject to capital tax, 181.4(d) 
° corporation, residence of, 250(6) 
* non-resident’s income from, exempt, 81(1)(c) 
International sport federation, eligibility requirements of, see 
Amateur athlete trust 
International tax 
* conventions, see Tax treaty 
e dividends received from foreign corporations, 90, 113 
¢ foreign accrual property income, 91, 95 
¢ foreign tax credit, 126, see also Foreign tax credit 
* treaties, see Tax treaty 
¢ United States, rules re, see United States 
¢ withholding tax, 212, see also Withholding tax 
International traffic 


¢ capital tax on ships and aircraft, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XXIII:3 


¢ defined, 248(1), Canada—U.S. Tax Convention Canada-U.S. 
Tax Treaty:Art. III:1(h) 


° SAO employed in, Canada—U.S. Tax Convention Pett 


¢ profits from, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty: Art. Vill 


¢ ship or aircraft operated by non-resident in 

*¢ capital gains on, 248(1)“taxable Canadian property’’(b)(ii) 

e¢ deduction from taxable capital for large corporations tax, 
181.4(d)G) 

** income of non-resident exempt, 81(1)(c) 

ee residence of shipping corporation, 250(6) 

Interpretation, 248-260 

¢ definitions, 248(1) 


¢ Income Tax Conventions Interpretation Act, see Table of 
Contents 
* Interpretation Act, see Table, of Contents 


Interpretation services 

* sign language 

e« disability supports deduction, 64(a)A(ii)(A) 
*e¢ medical expense credit, 118.2(2)(1.4) 
Inventory 

¢ adding property to, non-resident, 10(12), (14) 

¢ adjustment 

*e¢ amalgamation, on, 87(2)Qg.1) 

e* deduction from income, 20(1)(ii) 

ee inclusion in income, 12(1)(r) 

¢ adventure in the nature of trade, 10(1.01) 

**  superfical loss rule, 18(14)—(16) 

¢ allowance, repealed [was 20(1)(gg)] 

¢ amalgamation, on, 87(2)(b) 

¢ artistic endeavour, of, 10(6)—(8) 

e audit of, 231.1(1)(b) 

* ceasing to use in business, non-resident, 10(12), (14) 
° cost of 

** non-deductible expenses included in, 10(1. 1) 
e defined, 248(1) 


¢e specified debt obligation and mark-to-market property 
excluded, 142.6(3) 


“eligible property” for transfer to corporation by shareholder, 
85(1.1)f) 
examination of property in, 231.1 
exploration and development shares, 66.3(1) 
farming business, of, see Farming: inventory 
financial institutions, see Mark-to-market property 
manner of keeping, Reg. 1800 
mark-to-market rules, see Mark-to-market property 
non-resident, 10(12)-(14) 
removing property from, non-resident, 10(12), (14) 
reserve on sale of, 20(1)(n), 20(8) 
¢ where property repossessed by creditor, 79.1(4) 
sale of 
* after ceasing to carry on business, 23(1) 
e included in income, 9(1) 
* repossession by vendor in same taxation year, 79.1(5) 
share held as, stop-loss rules on disposition, 112(4)—(4.2) 
transfer to corporation, 85(1)(c.1), (e.3) 
valuation of, 10, Reg. 1801 
adventure in the nature of trade, 10(1.01), (9) 
¢ change in control of corporation, 10(10) 
consistency required, 10(2.1) 
farming business, 28(1.2), (1.3), Reg. 1802 
incorrect, 10(3) 
shares, 112(4.1) 
writedown, 10(1) 
* adventure in the nature of trade, 10(1.01), (9) 
ee change in control of corporation, 10(10) 
¢ of loan, denied, 18(1)(s) 
¢ superficial loss rule, 18(14)-(16) 
Investment 
activity, see Investment activity 
allowance, see Investment allowance 
business, see Investment business 
corporation, see Investment corporation 
counselling, see Investment counselling fees 
income, see Investment income 
offshore, see Offshore investment fund 
qualified, see Qualified investment 
registered, tax re, 204.4-204.7 
tax credit, see Investment tax credit 
tax shelter, see Tax shelter: investment 


e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e @ 
ee 
ee 
ee 
ee 
ee 
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e 

e 

e 
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Investment activity (re foreign property rules) 

¢ defined, 206(1) 

Investment advice, see Investment counselling fees 

Investment allowance 

¢ defined 

¢¢ for large corporations tax, 181.2(4), 181.3(4) 

* + for Part XIV branch tax, 219(1)(j), Reg. 808 

Investment business, see also Specified investment business 

¢ of foreign affiliate 

** defined, 95(1) 

** excluded from active business, 95(1)“active business’(a) 

e¢ start-up rule, 95(2)(k)(i) 

* re foreign investment entity 

e¢ defined, 94.1(1), 94.1(2)(e) 

* re foreign property rules, see Investment activity 

Investment club 

* tax treatment, Information Circular 73-13 (no ITA provision) 

Investment contract, see also Debt obligation 

* anniversary day 

e* accrued interest, 12(4) 

ee defined, 12(11) 

° defined, 12(11) 

Investment contract corporation, prescribed, Reg. 6703 

* exempt from Part IV tax, 186.1(b) 

Investment corporation, 130 

deduction from tax, 130(1) 

defined, 130(3)(a), 248(1) 

election not to be restricted financial institution, 131(10) 

election re capital gains dividend, Reg. 2104 

flow-through entity for capital gains exemption, 39.1(1), (6) 

information return where share claimed to be qualified 

investment, Reg. 221 

* mortgage, see Mortgage investment corporation 

* non-resident-owned, see Non-resident-owned investment 
corporation 

* not subject to mark-to-market rules, 142.2(1)“financial 

institution’’(c)(i) 

shares in, foreign property, 206(1)“foreign property’’(e) 

special tax rate, 130 

taxed capital gains, 130(3)(a) 

that is not mutual fund corporation, 130(2) 

Investment counselling fees 

¢ deductible, 20(1)(bb) 

¢ for RRSP or RRIF, non-deductible, 18(1)(u) 

Investment dealer, see also Financial institution; Registered 

securities dealer 

¢ defined, 142.2(1) 


* subject to mark-to-market rules, 142.2(1)“financial institution” 


Investment expense, defined, 110.6(1) 

Investment income, see also Property: income from 

aggregate, see Aggregate investment income 

associated corporation, from, 129(6) 

Canadian, defined, 129(4) 

defined, 110.6(1) 

foreign, defined, 129(4) 

information returns, Reg. 201 

life insurer’s, tax on, 211—211.6 

refundable tax on, 123.3 

Investment interest 

¢ ina business, ITAR 23(5)‘‘investment interest” “1971 
receivables” 

Investment loss 

¢ business, see Business investment loss 

Investment manager 

* defined, 44.1(1)“eligible pooling arrangement” 

Investment property 

* defined 


oe foreign affiliate, 95(1) 


*¢ foreign investment entity rules, 94.1(1) [proposed] 

ee insurer, Reg. 2400(1) 

Investment shortfall 

° onby URE oo venture capital corporation, 204.82(2.1), 


Investment tax credit, 127(5)—(36) 

¢ addition to, 127(10.1) 

* amalgamation, on, 87(2)(oo) 

* annual limit, defined, 127(9) 

* assistance or government assistance, effect of, 127(18)-(21) 
* * continuation of predecessors, 87(2)(qq) 

* associated corporations, 127(10.3) 

ee failure to file agreement, 127(10.4) 

* available-for-use rule, 127(11.2), 248(19) 

* carryforward, 127(9)“investment tax credit”(c)—(h) 

ee aye on tules for change to 20 years, 127(9.01), (9.02), 


certified property 

* ascertainment of, 127(10)(a), (b) 

* prescribed areas, Reg. 4602 

conversion of property to commercial use, 127(27)-(31) 
cooperative corporation, 127(6) 

deduction from Part I.1 surtax, 180.1(1.2), (1.3) 

defined, 127(9), (11.1), (12)-(12.2) 

definitions, 127(9) 

opiates property acquired before change of control, 13(24), 


expenditure limit, determination of, 127(10.2), (10.6) 
filing deadline, 37(11), 127(9)‘‘investment tax credit”(m) 
included in income, 12(1)(t) 
¢ year of death, 70(1)(b) 

limited partner, of, 127(8.1) 

non-arm’s length transactions, 127(11.6)—-(11.8), (24) 
overpayment of tax as consequence of, 164(5), (5.1) 
parent’s, after subsidiary wound up, 88(1)(e.3) 
partnership, allocation to partners, 127(8) 
* non-limited partners, 127(8.3) 
e recapture of, 127(28) 

qualified property, Reg. 4600 
¢ defined, 127(9), (11) 

R&D, see scientific research (below) 

reassessment, 152(6)(d) 

recapture of, 127(27)—(36) 
e deduction in later year, 37(1)(c.2) 

refundable, 127.1 
e defined, 127.1(2) 
e depreciable property acquired before change of control, 
13(24), (25) 

* renunciation of, by general partner, 127(8.4) 
* repayment of assistance, 127(9)“investment tax credit’’(e.1), 
127(10.7) 

scientific research 
¢ basic 20% credit, 127(9) “investment tax credit”(a.1) 
e extra 15% credit, 127(10.1) 

small business, 12709)" ualified small-business property” 
[repealed], }, 127(9)* specified percentage’’(i) 


* specified percentage, 127(9) 

* super-R&D allowance by province, federal bonus, 
127(9)“super-allowance benefit amount”, 127(10.1)(b) 

¢ “tax otherwise payable” defined, 127(17) 

e trusts, allocation to beneficiaries, 127(7) 

«e¢ reduces cumulative Canadian exploration expense, 127(12.3) 

¢ unpaid amounts, 127(26) 

* where control of corporation acquired, 127(9.1), (9.2) 

¢ windup of corporation, flow-through to parent, 88(1)(e.3) 

Investment trust, see Mutual fund trust 

Investor (re Canadian film/video tax credit) 

¢ defined, 125.4(1) 
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Investor (re Canadian film/video tax credit) (cont'd) 

e no film credit where amount can be deducted, 125.4(4) 
Involuntary dispositions 

* resource property, 59.1 

Ireland, see also Foreign government 

¢ stock exchange recognized, Reg. 3201(p) 

* universities, gifts to, Reg. Sch. VUI s. 10 

Iron 


* processing ore, whether manufacturing or processing, 
125.1(3)“manufacturing or processing” Reg. 5203 


* production of 

ee royalties not deductible, 18(1)(m)(v)(D) 

e¢ royalties taxable, 12(1)(0)(v)(D) 

Iron lung, as medical expense, 118.2(2)(1) 

Ironworker 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Irrigation pipe 

* construction costs deductible by farmer, 20(1)(ee) 

Israel, see also Foreign government 

¢ bonds of, see Israel Bonds 

¢ Canadian Forces personnel and police serving in, no tax on 
income, 110(1)(f), Reg. 7400(c)-(e) 

¢ debt of, see Israel Bonds 

¢ stock exchange recognized, Reg. 3201(q) 

* universities, gifts to, Reg. Sch. VIII s. 8 

Israel Bonds 

¢ eligible for RRSPs and RRIFs, Reg. 4900(1)(0) 

Issuer 

¢ RRSP, defined, 146(1), Reg. 214(7) 

Italy, see also Foreign government 

* stock exchange recognized, Reg. 3201(f) 


J 
JEC, see Joint exploration corporation 
Jail, see Offences 
Jamaica, see also Foreign government 
* universities, gifts to, Reg. Sch. VIII s. 15 
Japan, see also Foreign government 
¢ film or video under treaty co-production, Reg. 1106(3)(c) 
* stock exchange recognized, Reg. 3201(g) 
Jeopardy assessment or jeopardy order 
e re collection restrictions, 225.2(2) 
* refund not to be paid, 164(1.2) 
Jesuit 
* income of, not taxed, 110(2) 
yet apie cost allowance for, Reg. Sch. H:Cl. 1(e), Sch. 


Jewellery, see Listed personal property 

Jig, capital cost allowance, Reg. Sch. II:Cl. 12(d) 

Job coaching services 

¢ disability supports deduction, 64(a)A(ii)(K) 

Job retraining 

* reimbursed tuition fees, no credit unless included in income, 
118.5(1)(a)(iii) 

* unemployment insurance/employment insurance benefit, not 
included in income, 56(1)(a)(iv) 


Joint and several liability, see Liability for tax: joint and several 


Joint election, see also Election(s) 

* defined, for small business development bond, 15.1(3) 
Joint exploration corporation 

* agreed portion, defined, 66(15) 

* defined, 66(15), ITAR 29(8) 

* renunciation of resource-related expenses, ITAR 29(6), (7) 
e* election re, 66(10)-(10.4) 

** excessive, penalty for, 163(2.2) 


eee rules, 66(10.4) 

¢ share, adjusted cost base, 53(2)(f.1) 

¢ shareholder corporation, defined, 66(15) 

Joint liability, see Liability for tax: joint and several 

Joint partner trust, see Joint spousal or common-law partner 
trust 


Joint spousal or common-law partner trust, see also Post- 
1971 spousal or common-law partner trust; Trust (or estate): 
spouse, for 


¢ deduction from income, 104(6)(b)(ii.1), (iii) 

¢ defined, 104(4)(a)(iv)(A), 248(1) 

* distribution of property to person other than taxpayer or 
spouse, 107(4)(a)(1ii) 

¢ preferred beneficiary election by, 104(15)(a) 

* transfer by, to another trust, 104(5.8) 

¢ transfer to, rollover, 73(1.01)(c)(iii) 

Judge, see also Court 

* application to, re seized documents, 232(4), (8) 

¢ bribery of, non-deductible, 67.5 

* defined 

e« for jeopardy assessment and collection, 225.2(1) 

¢* for search and seizure, 231 

* income from professional practice, 24.1 [repealed] 

¢ issue of search warrant, 231.3(1)-(4) 

* pension plan, Reg. 8309 

* powers in jeopardy proceedings, 223(11), (12) 


* review of requirement to provide foreign-based information, 
231.6(5) 


* RRSP contribution room, Reg. 8309(2) 
Judicial notice 

* regulations, etc., 244(12) 

Jurisdiction 

* territorial, 244(3) 

Juror’s fees 

* taxable, 3 (per IT-377R) 

Jury duty, see Juror’s fees 


K 
Kaolin 
¢ extraction of, 248(1)“mineral resource’’(d)(ii) 
¢ included in definition of “mineral”, 248(1) 
Kickbacks, see Illegal payments 
Kiddie tax, 120.4, see also Split income: tax on 
Kidney machine, medical expense, 118.2(2)(i) 
Kilns 
¢ capital cost allowance for, Reg. Sch. II:Cl. 8 
Kilometres driven, allowance for, Reg. 7306 
Kitchen utensils 
* capital cost allowance for, Reg. Sch. II:Cl. 12(c) 
Kiwi loans, see Weak currency debt 
Koller case overruled, 81(1)(g) 
Korea, see also Foreign government 
¢ film or video under treaty co-production, Reg. 1106(3)(d) 
Krull case overruled, 6(23) 
Kuwait 
¢ Canadian Forces personnel and police serving in, no tax on 

income, 110(1)(f), Reg. 7400(f) 
L 


LCGE (Lifetime capital gains exemption), see Capital gains 
deduction 


LCT, see Large corporations tax (Part 1.3) 

LIF, see Life income fund 

LLC, see Limited liability company (U.S.) 

LLP, see Lifelong Learning Plan; Limited Liability Partnership 
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LLP balance 


defined, 146.02(1) 


LPP, see Listed personal property 
LRIP, see Low rate income pool 


LSVCC, see Labour-sponsored venture capital corporation 
(LSVCC) 


Laboratory services, as medical expense, 118.2(2)(o) 
Labour Adjustment Benefits Act 


benefits under 

* income, 56(1)(a)(vi), Reg. 5502(a) 

* withholding of tax at source, 153(1)(m), Reg. 5502(a) 
repayment of overpayment under, deduction for, 60(n) 


Labour expenditure (re Canadian film/video tax credit) 


defined, 125.4(1) 


ualified, see Qualified labour expenditure (re Canadian 
ilm/video tax credit) 


Labour organization, exemption, 149(1)(k) 
Labour-sponsored funds tax credit 


Labour-sponsored venture capital corporation (LSVCC), see 


acquisition of share by RRSP, 127.4(1)“qualifying trust” 
127.4(3), Reg. 6706(2)(c) 

computation of, 127.4(3), (4) 

cooling-off period, three years, 127.4(3) 

deduction of, 127.4(2) 

defined, 127.4(1), (6), 204.8(1), 211.7(1) 

provincial, does not reduce ACB of investment, 53(2)(k)(i)(C) 
RRSP, 127.4(1)“qualifying trust”, 127.4(6)(a) 

recovery of 

¢ disposition of share, 211.8 

national LSVCC, Reg. 6706 

* provincial LSVCC, 211.7 


also Labour-sponsored funds tax credit 


e 
e 
e 
e 
e 
e 
e 
e 
e 
° 
e 
e 
e 
e 
e 
e 
e 
e 
° 


amalgamation or merger of, 127.4(1.1), 204.85 

deemed to be mutual fund corporation, 131(8) 

discontinuance of venture capital business, 204.8(2), 204.841 

dissolution of, 204.85 

prescribed, Reg. 6701 

¢ deemed not a public corporation unless listed, 89(1)“public 
corporation’’(b), (c) 

¢ disposition of shares, capital loss, 40(2)(i) 

¢ exempt from Part IV tax, 186.1(b) 

* income eligible for dividend refund, 125(7)“‘specified 
investment business” 

¢ prescribed assistance, Reg. 6702 

e shares of 

ee prescribed assistance, deduction from cost base, 

53(2)(k)G)(C) 

provincial, tax on, 204.82(5) 

registered, 204.8—204.87 

* deemed to be prescribed LSVCC, Reg. 6701(c) 

¢ defined, 248(1) 

¢ disposition of, clawback, 211.8 

* eligible investment, 204.8(1) 

¢ refund of tax where no monthly deficiency, 204.83 

* registration conditions, 204.81(1) 

* return and payment of tax, 204.86 

* revocation of registration, 204.81(6)-(9) 

¢ shares of 

° acquisition by RRSP, 127.4(1)“qualifying trust” 127.4(3) 

° adjusted cost base not reduced by credit, 53(2)(k)()(C) 

° credit for purchase, 127.4 

° redemption restrictions, 204.81(1)(c)(vii) 

° transfer restrictions, 204.81(1)(c)(vul) 

* tax where insufficient eligible investments, 204.82 

rules re, 131(11) 

voluntary de-registration, 204.81(8.1) 


Labrador 


deduction for individuals residing in, Reg. 7303.1(1)(f) 


Land 
* adjusted cost base, additions to, 53(1)(h), (i) 
* allocation of proceeds of disposition between land and 
buildings, 13(21.1), 70(5)(d) 

clearing, levelling, draining, 30 

costs relating to ownership of 
* limitation on deductibility, 18(3.1)-(3.7) 

defined, re restrictions on deductibility, 18(3) 

donation of, see Ecological gifts 

drainage system, deduction, 30 

ecological, see Ecological gifts 

interest on debt relating to acquisition of 
¢ defined, 18(3) 
* limitation on deductibility, 18(2) 

inventory 
* cost to include non-deductible expenses, 10(1.1) 
¢ deceased taxpayer’s, 70(5.2) 

meaning of, 18(3) 

not depreciable, Reg. 1102(2) 

rent paid before acquisition, deemed depreciable property, 
13( 5 2)(c) q P property 
tillage of soil, 248(1)‘‘farming” 

unproductive 
* limitation on deductibility of expenses, 18(2) 

used in farming business, see also Farm land 
* disposition of 
ee loss, added to cost base, 111(6) 
¢ transferred to child on death, 70(9) 
used in farming business of partnership 
¢ disposition of, 101 
Land drainage system, deduction, 30 
Land registry 
* lien on property for various debts owing, 223(5)-(11) 
Landfill gas 
e defined, Reg. 1104(13) 
Landscaping grounds 
¢ deductible expense, 20(1)(aa) 
Lapse-supported policy 
¢ defined, Reg. 1408(1) 
Large corporation 
appeal by, only on grounds raised in objection, 169(2.1) 
capital tax on, see Large corporations tax (Part 1.3) 
defined, 225.1(8) 
notice of objection, requirements, 165(1.11)-(1.14) 
R&D investment tax credits limited, 127(10.2) 
required to remit '/2 of taxes in dispute, 164(1.1)(d)(ii), 
225.1(7) 
* required to remit source withholdings through financial 
institution, 153(1), Reg. 110 

¢ small business deduction limited, 125(5.1) 
Large corporations tax (Part I.3), 181-181.71 
¢ capital, 181.2(3) 
ee financial institutions, 181.3(3) 
* capital deduction, 181.5(1) 
ee related corporations, 181.5(2)—(6) 
* certain corporations exempted, 181.1(3) 
¢ deductible in computing branch tax liability, 219(1)(h)(ji) 


deduction re, 125.3 

determining values and amounts, 181(3) 

financial institutions, 181.3 

e defined, 181(1) 
¢ instalments, 157(1), (2) 
* investment allowance, 181.2(4) 
ee financial institutions, 181.3(4) 
¢ limitation re inclusions and deductions, 181(4) 
¢ long-term debt, defined, 181(1) 
¢ mutual fund reorganization, effect on taxation year, 

132.2(1)(0)(4i) 
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arge corporations tax (Part 1.3) (cont’d) 
partnership interests, value of, 181.2(5) 


L, 

* payment of tax, 181.7 

e reserves, defined, 181(1) 

* return, 181.6 

° short taxation year, 181.1(2) 

¢ tax payable, 181.1(1) 

* taxable capital, 181.2(2) 

ee financial institutions, 181.3(2) 

* taxable capital employed in Canada, 181.2(1) 

ee financial institutions, 181.3(1) 

*¢* non-resident corporation, 181.4 

Large employer 

° required to remit source withholdings through financial 
institution, 153(1), Reg. 110 

Large print-on-screen device, for use by blind person 

e disability supports deduction, 64(a)A(ii)(C) 

e medical expense credit, Reg. 5700(0) 

Laryngeal speaking aid, as medical expense, 118.2(2)() 

Laser-disk, see Digital video disk 

Last, capital cost allowance, Reg. Sch. II:Cl. 12(d) 

Late-filed elections or documents 

detail on notice of objection, 165(1.12) 

generally, 220(3.2), Reg. 600 

resource taxation, 66(12.74)-(12.75) 

s. 85 rollover, 85(7)-(8) 


Late-filed return 

* penalty, 162(1), 235 

Lather (interior systems mechanic) 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Law Society 

¢ membership fees, deductible to employee, 8(1)(i)(i) 

Lawyer 

appointed a judge, deferral of income, 24.1 [repealed] 

books and records required to be kept, 230(2.1) 

defined, 232(1), 248(1) 

incorporated, see Professional corporation 

income of, see Professional practice 

misrepresentation by, penalty, 163.2 

solicitor-client privilege, 232 

Lead performer (for Canadian film/video tax credit) 

e defined, Reg. 1106(8)(a) 

Lead voice (for Canadian film/video tax credit) 

¢ defined, Reg. 1106(8)(b) 

Learning disability 

* tutoring for 

disability supports deduction, 64(a)A(ii)(H) 

¢¢ medical expense credit, 118.2(2)(1.91) 

Lease : 

* financing, see Direct financing lease 

¢ option to purchase, see Option 

Lease cancellation payment, 13(5.5), 20(1)(z), (z.1) 

* amalgamation, on, 87(2)(j.5) 

* limitation on deductibility, 18(1)(q) 

Lease inducement payments 

* taxable as income, 12(1)(x) 

Lease-leaseback arrangement 

* rental payments included in cost for CCA, 13(5.4) 

Lease obligation 

¢ defined, for FAPI rules, 95(1) 

* income of foreign affiliate from, 95(2)(a.3) 

Leasehold interest, see also Interest (in property, etc.) 


* capital cost allowance, Reg. 1100(1)(b), 1102(4)-(6), Reg. Sch. 


I:Cl. 13, Reg. Sch. III 


to trigger capital gain before corporation goes public, 48.1(3) 
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deemed disposition of, 13(5.1) 
Expo ’67 or ’86, Reg. Sch. I:Cl. 23 
property acquired, rules, 13(5.1) 
separate classes, Reg. 1101(Sh) 


Leasing costs 


non-resident withholding tax, 212(1)(d) 
passenger vehicle 

¢ limitation on deductibility, 67.3 
where more than one lessor, 67.4 


Leasing properties 


amalgamations, 16.1(4) 

assignments, 16.1(2), (3) 

capital cost allowance, Reg. 1100(15)—(20), 1101(5Sc) 
defined, Reg. 1100(17)-(20) 

¢ non-arm’s length exception, Reg. 1102(20) 
minimum tax, 127.52(1)(b), (c.2)@i), 127.52(3)‘‘rental or 
leasing property” 

replacement property, 16.1(5)-(7) 

rules re, 16.1 

rules where election filed, 16.1(1)-(4) 

subleases, 16.1(2), (3) 

windings-up, 16.1(4) 


Leaving Canada, see Ceasing to be resident in Canada 
Lebanon, see also Foreign government 


universities, gifts to, Reg. Sch. VIII s. 9 


Legal costs, see also Court: costs 


collecting or establishing right to pension benefit 
¢ deduction for, 60(0.1) 
e reimbursement of, taxable, 56(1)(1.1) 


collecting or establishing right to retiring allowance or 
severance pay 


¢ deduction for, 60(0.1) 
¢ reimbursement of, taxable, 56(1)(1.1) 

collecting or establishing right to wages 
e deduction for, 8(1)(b) 
¢ reimbursement of, taxable, 6(1)(j) 

conducting appeal, of, 60(0) 

deductible, 8(1)(b), 20(1)(e), 20(1)(cc), 60(0), (0.1), 62(3)(f), 
118.2(2).1)@) 

financing, 20(1)(e) 

income when awarded or reimbursed, 6(1)(j), 56(1)(1), (1.1) 
lobbying, 20(1)(cc) 

moving expenses, 62(3)(f) 

objecting to assessment, 60(0) 

objecting to determination, 152(1.2) 

purchase of new home, 62(3)(f) 

relating to organ or bone marrow transplant, 118.2(2)(1.1)() 
representation expenses, 20(1)(cc) 

seizure of chattels, 225(2), (4) 


Legal documents 


cost of revising for change of address, deduction, 62(3)(f) 


Legal representative 


appropriation of property by, 159(2.1) 
clearance certificate, 159(2) 

defined, 248(1) 

liability for taxpayer’s obligations, 159(1), (3) 
obligations of, 159(1) 


Legal representative of deceased taxpayer 
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application to Minister re vesting of properties, 70(5.2), (6), 
(9), (9.2) Pion ‘oasd 

election re amounts receivable, 70(2) 

* revocation of, 70(4) 

election re losses, 164(6) 

* reassessment, 152(6) 

election re payment of tax in instalments, 159(5)-(7) 
election re reserves, 72(2) 

information return, Reg. 206 

return of income, when due, 70(7) 
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Legislation 


amendment of, see Amendment 

citation of, Interpretation Act s. 40 

deemed remedial, /nterpretation Act s. 12 
definitions, effect of, Interpretation Act s. 15 
headings or titles, Interpretation Act s. 14 
in-force date, see Amendments: when in force 
interpretation of, Interpretation Act 

marginal notes, /nterpretation Act s. 14 

repeal of, Interpretation Act s. 43-45 

titles of sections, see Marginal notes 


Legislative assembly (or Legislature) 

¢ defined, Interpretation Act s. 35(1) 

* member of, expense allowance exempt, 81(2) 
Lending asset, see also Specified debt obligation 
* cost amount of, 248(1)“cost amount”(d.1) 

* defined, 248(1) 


for FAPI purposes, 95(1)“lending of money” closing words 


Lending of money, see also Loan 
¢ defined, for FAPI rules, 95(1) 
Lesbian couples, see Common-law partner 


Level-yield method (for allocation return from specified debt 
obligation) 

¢ defined, Reg. 9102(2) 

Liabilities 

* determination of, for debt forgiveness reserve, 61.3(1)(b)C(ii) 
Liability for tax 


alternative minimum tax, 127.7 
failure to withhold tax on payment to non-resident, 215(6) 
general, 2 
income from property transferred at non-arm’s length, on, 
160(1)-(3) 
income-splitting tax, 120.4(2) 
joint and several 
assessment of, 160.1(3) 
charitable organization and charitable foundation, 188(4) 
charity making gift to second charity to delay expenditures, 
188.1(11) 
charity revocation tax, 188(2) 
debt forgiveness reserve, asset transfer, 160.4 
debtor and transferee following transfer of forgiven amount, 
80.04(11) 
directors and corporation, source withholdings and other 
amount, 227.1 
excessive election re capital dividend or capital gains 
dividend, 185(4), (6) 
excessive eligible dividend designation, 185.2(3), (5) 
GST credit overpayment, 160.1(1.1) 
income-splitting tax, 160(1.2) 
kiddie tax, 160(1.2) 
legal representative and taxpayer, 159(1) 
non-resident trust and Canadian resident beneficiary, 94(2) 
[to be repealed] 
non-resident trust, Canadian beneficiary and contributor, 
94(3)(d)(i) [proposed] 
Part II tax, 185(4), (6) 
Part [1.1 tax, 185.2(3), (5) 
payor and non-resident, withholding tax, 227(8.1) 
person responsible for withholding taxes, 227(5) 
property transferred not at arm’s length, 160(1) 
property transferred to use other taxpayer’s benefit, 160(1.1) 
RCA benefits received by another, 160.3 
RRIF, amounts received under, 160.2(2) 
RRSP, amounts received under, 160.2(1) 
secured creditor, for remittances, 227(5.2)—(5.4) (draft) 
transferred Part VI.1 tax, 191.3(1)(e) 
trustee and person whose property is being managed, 
withholding, 227(5), (5.1) 
trustee in bankruptcy and bankrupt corporation, 128(1)(e) 


UI premium tax credit, 160.1(2.2) 
kiddie tax, 120.4(2) 
minimum tax, 127.7 
non-resident corporation 
carrying on business in Canada, 219 
not affected by incorrect assessment, 152(3) 
Part I, 2 
Part I.1, 180.1(1) 
Part 1.2, 180.2(2) 
Part I.3, 181.1(1) 
Part I, 182(1) 
Part Il.1, 183.1(2) 
Part III, 184 
Part TII.1, 185.2 
Part IV, 186(1) 
Part IV.1, 187.2, 187.3(1) 
Part V, 188 
Part VI, 190.1(1), (1.1), (1.2) 
Part VI.1, 191.1(1) 
Part VII, 192 
Part VII, 194(1) 
Part IX, 196(1) 
Part X, 198(1), (3), 199(1), 201 
Part X.1, 204.1 
Part X.2, 204.6 
Part X.3, 204.82(1)-(3), (5), (6), 204.841 
Part X.4 tax, 204.91 
Part X.5 tax, 204.94(2) 
Part XI, 206(2) 
Part XI.1, 207.1 
Part XI.2, 207.3 
Part XI.3, 207.7(1) 
Part XII, 208 
Part XII.1, 209(2) 
Part XII.2, 210.2(1), (1.1) 
Part Xi 32211 11) 
Part XII.4, 211.6(1) 
Part XII.5, 211.8(1) 
Part XII.6, 211.91(1) 
Part xii 212 
Part XIII.1, 218.2(1) 
Part XUI.2, 218.3(2) 
Part XIV, 219 
transfer of property to spouse or minor, 160(3) 
trustee, etc., 159 


Library books 
¢ capital cost allowance, Reg. Sch. II:Cl. 12(a) 


License 

¢ capital cost allowance, Reg. 1100(1)(c), Reg. Sch. II:Cl. 14 
* representation expense, 13(12), 20(1)(cc), 20(9) 

Licensed annuities provider 


defined, 147(1), 248(1) 

RESP-eligible investments, 146.1(1)“qualified investment”(c) 
RRIF-eligible investments, 146.3(1)“qualified investment’’(b. 1), 
(b.2) 


RRSP-eligible investments, 146(1)“qualified 
investment’’(c)—(c.2) 


Licensing of property 

¢ defined, for FAPI rules, 95(1) 

Lieutenant governor 

¢ defined, /nterpretation Act 35(1) 

* pension plan, Reg. 8309 

¢ RRSP contribution room, Reg. 8309(1) 

Life annuity 

¢ for disabled person, rollover to RRSP, 60.011(2)(b) 
Life estate in real property 

¢ defined, 43.1(1) 
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Life estate in real property (cont'd) 


effect of retaining, 43.1(1) 
termination of, 43.1(2), 53(1)(0) 


Life income fund, see Registered retirement income fund 


Life insurance, see also Life insurance corporation; Life 
insurance policy 


business, defined, 248(1) 

definitions, 148(9) 

group plan, whether premiums an employment benefit, 
6(1)(a)@), 6(4) 

net cost of pure insurance, Reg. 308 

policy, see Life insurance policy 

policy loan, see Policy loan (life insurance) 

policyholder 

¢ “adjusted cost basis” of policy, 148(9)“adjusted cost basis’ 
e “child” of, 148(9) 

¢ deemed dispositions, 148(2) 

¢ disposition of interest at non-arm’s length, 148(7), (8) 


’ 


disposition of part of interest, 148(4) 
income from disposition of interest in policy, 148(1), (4) 
premiums, see Premium 
proceeds received as annuity, 148(6) 
“relevant authority” defined, 148(9) 
rules re certain policies, 148(3) 


Life insurance capital dividend, see also Capital dividend 
account 


e 


brought into capital dividend account, 89(1)“‘capital dividend 
account’’(e) 
defined, 248(1) 


Life insurance corporation, see also Insurance corporation 


accumulated 1968 deficit, defined, 138(12) 

building under construction etc., amount included in income re, 
138(4.4)-(4.6), Reg. 2410 

capital gain on pre-1969 property, 138(11.2) 

capital tax, 190.1(1), 190.1(1.1) 


change in use rules, 138(11.3), (11.4), (11.41), (11.6); ITAR 
DOCG) 


computation of income, 138(1)-(6) 
deductions, 138(3), Reg. 1401 
e Part XII.3 tax, 138(3)(g) 
deemed a public corporation, 141(2) 
defined, 248(1) 
definitions, 138(12) 
demutualization, 139.1 
depreciation deemed to have been allowed to, 13(23) 
dividends from taxable corporations, 138(6) 
foreign taxes not deductible, 138(5.1), (8) 
identical properties of, 138(11.1) 
information returns, Reg. 217 
maximum tax actuarial reserve, 138(12) 
1975-76 excess policy dividend deduction, 138(3.1) 
non-capital loss of, 111(7.2) 
non-resident, 219(4)-(8), Reg. 2401 
* branch tax elections, Reg. 2403 
provincial, conversion to mutual corporation, 139 
real property, vacant or under development, amount included 
in income re, 138(4.4)-(4.6) Reg. 2410 
“relevant authority” defined, 138(12) 
reserves, 138(3)(a), Reg. 1400-1408 
policy reserves, 138(3)(a)(i) 
* — post-1995 policies, Reg. 1404 
¢  pre-1996 policies, Reg. 1401(1) 
unpaid claims, 138(3)(a)(ii) 
* — post-1995 policies, Reg. 1405 
¢  pre-1996 policies, Reg. 1401(4) 
rules applicable to, 138 
segregated funds of, 138.1, Reg. 6100 
tax on investment income, 211-211.6 
Canadian life investment income, 211.1(3) 


e interest on overdue tax, 211.5 
¢ payment of tax, 211.4, 211.5 
¢ rate of tax, 211.1(1) 
e yeturn, 211.2 

e taxable Canadian life investment income, 211.1(2) 
taxable income of, 138(7) 


Life insurance policy, see also Annuity contract 


accrued income, 12.2 
* amounts included in income on anniversary, 12.2(1) 
* anniversary day, defined, 12.2(11) 
¢ deduction for over-accrual, 20(20) 
acquisition costs of 
¢ defined, Reg. 1408(1) [to be repealed] 
not deductible to insurer, 18(9.02) 
“adjusted cost basis” of, to policyholder, 148(9) 
anniversary day, defined, 12.2(11) 
annuity, proceeds received as, 148(6) 
charity designated as beneficiary, 118.1(5.1), (5.2) 
corporation beneficiary under, where, 89(2) 
deemed disposition of, 148(2) 
defined, 12.2(10), 138(4.01), 138(12), 211(1), 248(1), Reg. 
217(1), 310, 1900(1) 
* in Canada, 138(12), 211(1), 248(1), Reg. 310, 1408(1) 
* registered, 211, Reg. 1900(1) 
disposition by non-resident 
certificate, 116(5.2) 
presumption, 116(5.4) 
purchaser liable for tax, 116(5.3) 
rules, 116(5.1) 
disposition of 
amount included in income, 148(1.1) 
deduction, 20(20) 
defined, 148(9)“disposition” 
no capital gain, 39(1)(a)(iil) 
no capital loss, 39(1)(b)(ii) 
non-arm’s length, 148(7), (8) 
policyholder’s income, 148(1), (4) 
proceeds of 
¢ defined, 148(9)“proceeds of the disposition” 
* income, 56(1)() 
dividends, 148(2) 
enhanced capital gains deduction, effect on, 110.6(15) 
exempt policy, Reg. 306 
e defined, 12.2(11) 
group term, defined, 248(1) 
in Canada, defined, 138(12), 211(1), 248(1), Reg. 310, 1408(1) 
income from, 148 
interest in 
e amount to be included, 12.2(1) 
¢ owned under deferred profit sharing plan, 198(6)-(8) 
e “value” defined, 148(9)‘value” 
life annuity contract, 148(10) 
loan, see Policy loan (life insurance) 
mortality gains and losses, Reg. 308 
net cost of pure insurance, Reg. 308 
participating, see Participating life insurance 
premium, see Premium 
“prescribed increase” in benefit on death under, Reg. 309(2) 
prescribed premium, rules, Reg. 309 
proceeds of the disposition of, defined, 148(9) 
retirement compensation arrangement funded by, 207.6(2) 
riders, 12.2(10) 
rollover 
* to child, 148(8) 
e to spouse, 148(8.1), (8.2) 
segregated fund, 138.1, Reg. 6100 
¢ defined, 138(12) 
“tax anniversary date” defined, 148(9) 
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Life insurance policy (cont’d) 

¢ third anniversary amounts, defined, 12.2(11)“anniversary day” 

¢ transfer to child, 148(8) 

* transfer to spouse 

** breakdown of marriage, on, 148(8.1) 

e¢ death, on, 148(8.2) 

* value of, for valuing shares etc. on death, emigration or 
immigration, 70(5.3) 

Life insurance policy in Canada, see Life insurance policy: in 

Canada 

Life insurer, see also Life insurance corporation 

¢ defined, 248(1) 

Life interest, see Life estate in real property 

Lifelong Learning Plan, 146.02 

* definitions, 146.01(1) 

* income inclusions, 56(1)(h.2), 146.02(4)—(6) 

* repayment of amount borrowed from RRSP, 146.02(3) 

* withdrawal of funds from RRSP, 146(8), Reg. 104.1 

** within 90 days of contribution, deduction disallowed, 

146(5)(a)(iv.1), 146(5.1)(a)(iv) 

* withholding exemption, Reg. 104.1 

Lifetime benefit trust 

¢ defined, 60.011(1) 


Lifetime retirement benefits 

¢ defined, Reg. 8500(1) 

Lift, power-operated (for wheelchair etc.) 

* medical expense, Reg. 5700(m) 

Lift truck, industrial 

* capital cost allowance, Reg. Sch. II:Cl. 29, Sch. II:Cl. 40 

Limitation of benefits rule, Canada—U.S. Tax Convention 

Canada-U.S. Tax Treaty:Art. XXIX A 

Limitation periods, see also Filing deadlines; Reassessment; 

Statute-barred debt, deemed settled 

* collection of tax debt, 10 years, 222(4) 

* prosecution for offences, 244(4) 

Limited-dividend housing company 

¢ defined, Reg. 3700 

* exemption, 149(1)(n) 

Limited liability company (U.S.) 

* treated as corporation, 248(1)“corporation”’ 

* treated as foreign affiliate, Reg. 5907(11.2)(b) 

Limited liability partnership 

¢ at-risk rules inapplicable, 96(2.4)(a) 

* capital gain not triggered by negative ACB, 40(3.14)(a) 

Limited partner, see also Limited partnership; Specified 

member (of partnership) 

* at-risk rules, 96(2.1)-(2.7) 

¢ deemed capital gain on negative adjusted cost base, 40(3.1)(a) 

¢ deemed not to carry on partnership’s business, 253.1(b) 

¢ defined, 96(2.4) 

¢« for investment tax credit, 127(8.5) 

¢* for minimum tax purposes, 127.52(3) 

¢¢ for partnership interest negative ACB, 40(3.14) 

e¢ for tax shelter investments, 143.2(1) 

¢ investment tax credit, 127(8.1) 

¢ limit on cost of investment, 143.2(1)‘tax shelter 
investment’’(b), 143.2(6) 

* minimum tax, 127.52(1)(c.1) 

* research and development losses, 96(1)(g) 

* resource expenses, 66.8 

Limited partnership, see also Limited partner; Partnership; Tax 

shelter: investment 

* debt of, qualified investment for RRSP etc., Reg. 
4900(1)(n.01) 

¢ deemed not a business of the partner, 253.1(b) 

* losses, see Limited partnership losses 

* mutual fund commissions financing, 18.1 


* service of documents on, 244(20)(b)(ii)(A) 

* unit 

*¢ qualified investment for RRSP etc., Reg. 4900(1)(n) 

* * small business investment, Reg. 5102 

Limited partnership losses, see also Limited partnership 

* adjusted cost base of partnership interest, reduction for, 
53(2)(c)(i.1) 

* amalgamation, on, 87(2.1)(a), (b) 

* at-risk amount, 96(2.1) 

*¢ artificial transactions to increase, 96(2.6), (2.7) 

ee defined, 96(2.2) 

¢ carryforward of, 111(1)(e) 

*e* non-residents, 111(10) 

¢ deductibility, 96(2.1) 

ee limitation on, 111(3)(a) 

* defined, 96(2.1), 111(10), 248(1) 

* determination of, by Minister, 152(1.1), (1.2), (1.3) 

* minimum tax, 127.52(1)(c.1) 

¢ order of deduction, 111(3)(b) 

* partnership interest acquired by subsequent person, 96(2.3) 

* winding-up, on, 88(1.1) 

Limited partnership unit, see Limited partnership: unit 

Limited-recourse amount 

* defined, for tax shelter investments, 143.2(1), (7) 

Limited-recourse debt 

* application to definition of tax shelter, 237.1(1) “gifting 
alrangement”’(b) 

* application to determination of advantage received, 248(32)(b) 

¢ defined, 143.2(6.1) 

* repayment of, 248(34) 

Limited unit 

¢ defined, Reg. 5000(7) 

* specified portion of, not foreign property, Reg. 5000(1.3)-(1.6) 

Linefill 

* in pipeline, no CCA, Reg. 1102(1)(k) 

Linen 

* capital cost allowance, Reg. Sch. II:Cl. 12(g) 

Liquidator, see also Legal representative 

¢ certificate before distribution, 159(2) 

deemed to be legal representative, 248(1)‘legal representative” 

obligations of, 159 

return required by, 150(3) 

withholding tax, liability for, 227(5), (5.1) 

List of amounts, see Dollar amounts in legislation and 

regulations 

List of taxes and tax rates, see Rates of tax 

Listed country 
for foreign affiliate purposes, Reg. 5907(11)—(11.2) 

Listed international agreement 

¢ disclosure of information as permitted by, 241(4)(e)(xii) 

Listed personal property, see also Art; Personal-use property 

¢ defined, 54 

¢ loss from 

ee defined, 41(3) 

ee reassessment, 152(6)(b) 

ee usable only against LPP gains, 3(b)(ii), 41(2) 

* net gain from disposition, 41(2) 

Listed securities, see Publicly-traded securities 

Literary work, copyright royalties 

¢ no withholding tax, 212(1)(b)(vi), 212(9)(b) 

Litigation, costs of, see Court: costs 

Little Egypt bump 

* prevention of, 98(5)(d) [repealed] 

Liver extract, as medical expense, 118.2(2)(k) 

Livestock 

¢ destruction of 


e e e e 
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Livestock (cont’d) 
ee deferral of income from, 80.3(2) 


eee exceptions, 80.3(6) 
ee inclusion of deferred amount, 80.3(3) 
*ee* amalgamation, on, 87(2)(tt) 
¢ exhibiting and raising, 248(1)“farming” 
° sales of, in prescribed drought regions 
ee deferral of income, 80.3(4) 
eee exceptions, 80.3(6) 
ee inclusion of deferred amount, 80.3(5) 
eee amalgamation, on, 87(2)(tt) 
Living together, deemed spouses, see Common-law partner 
Loan, see also Borrowed money; Debt; Interest (monetary) 
¢ acquired in ordinary course of business of insurer or 
moneylender, 20(27) 
back-to-back, to spouse or minor, 74.5(6) 
charity, by, 118.1(16) 
corporation to, to reduce income, 74.4(2) 
* outstanding amount, 74.4(3) 
cost amount of, 248(1)“cost amount’’(d.1) 
election to treat excess of dividend as, 184(3.1)—-(5) 
eligible, by international banking centre, 33.1(1) 
employee, to, included in income, 6(9), 80.4(1) 
foreign affiliate’s income from, 95(2)(a.3) 
forgiveness of, see Debt forgiveness 
guarantee fee, deductible, 20(1)(e) 
home purchase, see Home purchase loan 
interest-free or low-interest 
to child, 74.1(2) 
to employee, 80.4(1) 
to non-arm’s length person, 56(4.1) 
to non-resident, 17 
to shareholder, 15(2)--(2.6) 
to spouse, 74.1(1) 
inventory write-down restricted, 18(1)(s) 
minor, to, 74.1(2), 74.5(6)-(11) 
e for value, 74.5, (2) 
* repayment of, 74.1(3) 
non-arm’s length person, to, 56(4.1)—(4.3) 
* used to repay existing indebtedness, 56(4.3) 
non-resident, to, by corporation, 17 
partner, by, to partnership 
* interest paid on money borrowed to make, 20(3.2) 
partnership interest, of, 96(1.8) 
personal services business, to 
e inclusion in income, 12(1)(w) 
policy, repayment of, 60(s) 
reduction in value of 
¢ limitation on deduction re, 18(1)(s) 
related person, to, see non-arm’s length person (above) 
shareholder, by, to corporation 
* interest paid on money borrowed to make, 20(3.1) 
shareholder, to, by corporation, 15(2)—(2.6), 80.4(2) 
capacity test, 15(2.4)(e) 
deemed benefit, 15(9) 
forgiveness of, 15(1.2) 
interest paid on money borrowed to make, 20(1)(c)(vi) 
non-residents, 15(2.2), (8), 227(6.1) 
persons connected with, 80.4(8) 
repayment of, 20(1)(j) 
spouse, to, 74.1(1) 
¢ for value, 74.5(2) 
* repayment of, 74.1(3) 
value, for, to non-arm’s length person, 56(4.2) 
wholly-owned subsidiary, to, 17, 218 
Loanbacks 
¢ property or money donated to charity, 118.1(16) 


Lobbying, see Representation expenses 
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Local 
* of union, deemed same employer as union, 252.1 
Locked-in annuity 
¢ held by RRIF, 146.3(1)“qualified investment’’(b.2) 
Locomotive, see Railway: locomotive 
Lodge, expense of, not deductible, 18(1)(1) 
Lodging, see Board and lodging 
Logging equipment, Reg. Sch. I:Cl. 10(0) 
Logging operations 
* income from, in the province, defined, 127(2)“income for the 
year from logging operations in the province” 
Logging property 
* investment tax credit, 127(9)“qualified property”(c)(iii) 
Logging tax 
¢ deduction from income tax, 127(1), Reg. Part VII 
¢ defined, 127(2) 
* provincial legislation imposing, Reg. 700(3) 
* rules applicable to, 127(1) 
“Long-term debt” defined, 181(1), 190(1) 
Look-back rule (for flow-through shares) 
¢ interest charged as tax, 211.91(1) 
* renunciation permitted, 66(12.66)(a.1) 
Loss allocation 
¢ defined, for foreign investment entity rules, 94.2(1) 
Loss(es) 
e allocation, see Loss allocation 
¢ amalgamation, on, 87(2.1) 
* business or property, from 
¢«* deductible only if reasonable expectation of profit, 3.1(1) 
* capital, see under Capital loss 
¢ carryback, see Carryback 
¢ carryforward, see Carryforward 
¢ carryover of, 111 
° corporation, by, 111(5)-(5.4) 
**e  anti-avoidance provision, 111(5.5) 
* ee change in control of corporation, 111(4) 
° farming business, from, 111(1)(c), (d), 111(6), (7) 
° restricted, for corporation becoming or ceasing to be 
exempt, 149(10)(c) 
¢ defined, for disposition of specified debt obligation, Reg. 9200 
¢ determination of, by Minister, 152(1.1), (1.2), (1.3) 
¢ disposition of debt in exchange for replacement obligation, 
40(2)(e.2) 
e disposition of debt owing by related person, deemed nil, 
40(2)(e.1) 
disposition of share of, foreign affiliate, on, 93(2)-(4) 
farm, defined, 111(8) 
farming, see also Farm loss 
after land disposed of, 111(6) 
carryover of, 111(1)(d) 
deduction limited, 31 
effect on cost base of land, 53(1)(i) 
limitation on deductibility, 111(3), (6), (7) 
partnership, of, 101, 111(7) 
reduction on debt forgiveness, 80(3)(b), (c) 
restricted farm loss, see Restricted farm loss 
foreign affiliate, of 
¢ deductible, Reg. 5903 
¢ defined, Reg. 5907(1) 
foreign bank’s Canadian affiliate, 142.7(12) 
housing, see Housing loss 
insurer’s, 138(2) 
international banking centre, from, 33.1(3), 33.1(4) 
limitations on deductibility, 111(3), see also Stop-loss rules 
net capital, see Net capital loss 
non-capital, see Non-capital loss 
office or employment, from, 5(2) 


e e e e e e e e e e e e e e e e e e e e e e 
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Loss(es) (cont'd) 
* order of reduction, on settlement of debt, 80(2) 
¢ place, from sources in, 4 
* post-emigration, 128.1(8) 
reduction of, on property previously owned by trust, 107(6) 
resource, see Resource loss 
restrictions on deductibility, see Stop-loss rules 
share that is capital property, on, 112(3), (4) 
¢ source, from, 4 
stop-loss rules, see Stop-loss rules 
* superficial 
* + business of lending money, 18(13), (15) 
** capital property, 40(2)(g)(i), 54 
¢ defined, 54 
* eligible capital property, 14(12), (13) 
inventory held as adventure in nature of trade, 18(14)-(16) 
terminal 
¢ deduction for, 20(16) 
** no deduction re motor vehicle, 20(16.1) 
* transfer of, see Suspension of losses; Transfer of losses 
* windup, on, 88(1.1) 
Loss of income source, deduction for interest expense, 20.1 
Loss offset program, see Fuel tax rebate 
Lottery 
* capital gain or loss nil, 40(2)(f) 
* prize winnings, not taxed (no taxing provision) 
Low rate income pool 
¢ after amalgamation, 87(2)(ww), 89(9) 
¢ after windup, 87(2)(ww), 88(1)(e.2)(ix), 89(10) 
¢ defined, 89(1), 248(1) 
¢* addition on amalgamation, 87(2)(ww), 89(9) 
¢¢ addition on ceasing to be CCPC, 89(8) 
*¢ addition on windup, 87(2)(ww), 88(1)(e.2)(ix), 89(10) 
* dividend paid from, 89(1)“eligible dividend”, “excessive 
eligible dividend designation” 
Lump-sum payment 
* employment income 
** averaging provisions, ITAR 40 
ee defined, Reg. 103(6) 
** withholding of tax, Reg. 103(4) 
* retroactive spreading over past years 
¢¢ addition to tax for earlier years, 120.31 
*¢ deduction in current year, 110.2 
Lump-sum premium 
¢ defined, Reg. 2700(1) 
Luxembourg, see also Foreign government 
* stock exchange recognized, Reg. 3201(x) 
Luxury vehicle, see Passenger vehicle: luxury 


M 
M&P, see Manufacturing or processing: credit 
MIC, see Mortgage investment corporation 
MLA, see Member: legislative assembly 
MP, see Member: Parliament 
MPP, see Member: legislative assembly; Money purchase 
provision 
MURB, see Multiple-unit residential buildings 
Machine part, cutting or shaping 
* capital cost allowance, Reg. Sch. If:Cl. 12() 
Machinery and equipment 
* capital cost allowance for, Reg. Sch. I:Cl. 8, Sch. If:Cl. 29 
Machinist 
* apprenticeship job creation credit, 127(9)“investment tax 
credit” 
Magazine advertising 
¢ limitation, 19.01 


e e e e e 
e 


Mail 

* notice of objection, 165(2) 

* presumption re mailing date, 244(14) 

* proof of service by, 244(5) 

* receipt of things mailed, 248(7) 

Maintenance, see Support payments (spousal or child) 
Maintenance costs 

* automobile, see Automobile: operating costs 

* trust property, of, 105(2) 

Majority-interest beneficiary 

¢ defined, 251.1(3) 

Majority-interest group of beneficiaries 

¢ defined, 251.1(3) 

Majority-interest group of partners 

¢ defined, 251.1(3) 

Majority interest partner 

* acquisition of control of corporation that is, 13(24), 66(11.4) 
° a loss denied on disposition to partnership, 40(3.3), (3.4), 


¢ defined, 248(1) 

Malta, see also Foreign government 

* film or video under treaty co-production, Reg. 1106(3)(e) 
Management fee 

* paid to non-resident, 212(1)(a) 

ee defined, 212(4) 

Manitoba, see also Province 

¢ disclosure of Child Tax Benefit information to, Reg. 3003(b) 
* labour-sponsored venture capital corporation of 

*¢ prescribed, Reg. 6700(a)(iii), (xii) 

ee recovery of LSY.CC, credit, 211.7 


* Mineral Exploration Incentive Program Act, assistance under, 
Reg. 6202.1(5)“excluded obligation”(a)(i) 


¢ northern, see Northern Canada 

* prescribed stock savings plan, Reg. 6705(e) 

* Rural Development Bonds, eligible for RRSP investment, Reg. 
4900(1)(G.1) 

* tax rates, see introductory pages 

Manrell case overruled, 56.4 

Manufacturing or processing 

* assets, capital cost allowance, Reg. Sch. II:Cl. 43 

e business 

*¢ deemed capital cost of property acquired for, 13(10) 

** new, in designated area 


**e capital cost allowance for property used in, Reg. Sch. 
iA A eT 


¢ credit, 125.1, Reg. Part LIT 

¢ defined 

ee for Class 29 CCA, Reg. 1104(9) 

e« for investment tax credit, 127(11)(a) 

¢° for M&P credit, 125.1(3)“manufacturing or processing” 


*¢ for manufacturing and processing credit, 
125.1(3)“manufacturing or processing” 

* property used in, capital cost allowance, Reg. 1102(15), (16), 

Ae Sch. I:Cl. 29, Sch. II:Cl. 39, Sch. II:Cl. 40; Sch. II:Cl. 

* separate class for each property if election made, Reg. 
1101(5s) 

* tobacco, surtax on, 182, 183 

Marginal notes 

¢ effect of, Interpretation Act s. 14 

¢ relevance to legislation, /nterpretation Act s. 14 


Marihuana, see Marijuana 

Marijuana 

* medical expense credit, 118.2(2)(u) 
Marine railway 

* capital cost allowance, Reg. Sch. I:Cl. 7 
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Markedly restricted 

¢ defined, for disability credit, 118.3(1) 

Mark-to-market formula 

¢ defined, for foreign investment entity rules, 94.2(1) 

Mark-to-market property, 142.5, see also Specified debt 

obligation 

* amalgamation, effect of, 87(2)(e.4), (e.5) 

annual recognition of gain or loss, 142.5(2) 

cost amount of, 248(1)“cost amount’(c.1) 

debt obligation, interest on, 142.5(3) 

deemed disposition of, 142.5(2) 

defined, 142.2(1) 

¢ for stop-loss rules, 112(6)(c) 

¢ for transitional rules, Reg. 8102(1), 8104(1) 

disposition of 

¢ adjustment for dividends received, 112(5)-(5.2) 

¢ deemed 

ee annual, 142.5(2) 

ee on windup, 88(1)(i) 

* income treatment, 142.5(1) 

* no capital gain, 39(1)(a)(ii.2) 

* no capital loss, 39(1)(b)(i1) 

foreign investment entity, 94.2 

rollover not permitted, 85(1.1)(g)(i11) 

stop-loss rules restricted, 112(5.6) 

superficial loss rule not applicable, 142.6(7) 

transitional rules, 142.5(4)-(9), Reg. 8102-8105 

* election re taxation year that includes February 22/94, 
142.6(8)-(10) 

* winding-up, effect of, 88(1)(a.3), (h), @) 

Marketing board 

* patronage dividends where board used, 135(8) 

Markevich case overruled, 222(3)—(10) 

Marriage, see also Spouse; Common-law partner 

¢ breakdown of, see Divorce and separation 

¢ meaning of, Civil Marriage Act s. 2 

* same-sex, see Same-sex marriage 

Married status 

° tax credit, 118(1)B(a) 

ee limitation, 118(4) 

Master trust, see also Pooled fund trust 

* defined, Reg. 4802(1.1), 5001 [to be repealed] 

* election re proportional holdings in property of 

** exempt from tax on foreign property holdings, 206(2.1) 

e excluded from various trust rules, 108(1)‘‘trust’’(a) 

* exemption from Part I tax, 149(1)(0.4) 

* exemption from Part XII.2 tax, 210.1(c) 

¢ foreign property holdings, tax on, 205(a) 

e * where not applicable, 206(2.1) 


information return where interest claimed to be qualified 
investment, Reg. 221 


* minimum tax not payable, 127.55(f)(iii) 

* rollover to new trust, 248(1)‘disposition’’(f)(vi) 
Matchable expenditure 

deemed to be a tax shelter investment, 18.1(13) 
defined, 18.1(1) 

deduction restricted, 18.1(2)—(4) 

film shelters shut down, 18.1(17) 

non-arm’s length disposition, 18.1(8)-(10) 
reinsurance commissions excluded, 18.1(15) 


rules apply only to tax shelters, 18.1(15)(a) [to be repealed], 
18.1(16) (draft) 


Maternity leave 

¢ qualifying period for pension earnings, Reg. 8507(3) 
Matrimonial regime, dissolution of, 248(22), (23) 
Maturity 

* registered retirement savings plan, of, 146(1)“maturity” 


Maximum benefit rule 

¢ for registered pension plan, Reg. 8504 
Maximum tax actuarial reserve 

¢ defined, Reg. 1900(1) 

“May” 

¢ meaning of, /nterpretation Act s. 11 
Meals, see also Entertainment expenses (and meals) 
* employee’s, deduction limited, 8(4) 
Mean Canadian investment fund 

¢ defined, insurers, Reg. 2412 

Mean Canadian outstanding premiums 
¢ defined, insurers, Reg. 2400(1) 

Mean Canadian reserve liabilities 

¢ defined, insurers, Reg. 2400(1) 

Mean maximum tax actuarial reserve 
¢ defined, insurers, Reg. 2400(1) 
Mechanic, see Apprentice mechanic 


Medical devices and equipment 

¢ prescribed, 118.2(2)(m), Reg. 5700 

Medical doctor, see also Physician 

* certification for disability credit, 118.3(1)(a.2) 
¢ defined, 118.4(2) 

¢ fees of, medica! expense credit, 118.2(2)(a) 

* income of, see Professional practice 

Medical expenses 

air conditioner, Reg. 5700(c.3) 

alarm for infant, Reg. 5700(r) 

ambulance, 118.2(2)(f) 

animal trained to assist impaired person, 118.2(2)() 
artificial eye, 118.2(2)(i) 

attendant care, 64(a)A(i1)(J), 118.2(2)(b), (b.1), (c) 
artificial limb, 118.2(2)(4) 

blind aids, see Blind person 

blood sugar measuring device, Reg. 5700(s) 
bone marrow transplant, 118.2(2)(1.1) 
captioning services, 64(a)A(1i)(A), 118.2(2)(1.4) 
catheters and catheter trays, 118.2(2)(.1) 

celiac disease patients, gluten-free food costs, 118.2(2)(r) 
closed-caption TV decoder, Reg. 5700(q) 
colostomy pad, 118.2(2)(i) 

credit for 

* non-refundable, 118.2 

¢ refundable, 122.51 

crutches, 118.2(2)(4) 

deaf-blind intervening services, 118.2(2)(1.44) 
deduction for, 64 

deemed, 118.2(3) 

deemed payment of, 118.2(4) 

defined, 118.2(2) 

denture costs, 118.2(2)(p) 

devices and equipment, Reg. 5700 

diapers for incontinence, 118.2(2)(.1) 
driveway alterations, 118.2(2)(1.6) 

drugs, 118.2(2)(n), (s) 

extremity pump, Reg. 5700(u) 

eyeglasses, 118.2(2)(q) 


full-time attendant for physically or mentally impaired person, 
118.2(2)(b), (c) 

gluten-free food costs, 118.2(2)(r) 

group home care, 118.2(2)(b.2) 

guide dog, 118.2(2)(1) 

hardwood flooring disallowed, 118.2(2)(1.2)(i), (ii), 
118.2(2)0.21)(i), (ii) 

Health Canada Special Access Programme, 118.2(2)(s), (t) 
hearing aid, 118.2(2)(i) 

hearing loss, rehabilitative therapy, 118.2(2)(1.3) 

home construction for disabled person, 118.2(2)(1.21) 


e e e e 
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Medical expenses (cont'd) 


home renovations, 118.2(2)(1.2) 
hospital bed, Reg. 5700(h) 


hot tub disallowed, 118.2(2)(1.2)(i), (ii), 118.2(2)(1.21)(i), (ii) 


iliostomy pad, 118.2(2)(i) 

incontinence-related products, 118.2(2)(i.1) 

inductive coupling osteogenesis stimulator, Reg. 5700(v) 
infusion pump, Reg. 5700(s) 

insulin, 118.2(2)(k) 

iron lung, 118.2(2)(i) 

kidney machine, 118.2(2)(i) 

laboratory procedures, 118.2(2)(0) 

laryngeal speaking aid, 118.2(2)(i) 

learning disability, tutoring, 64(a)A(ii)(H), 118.2(2)(1.91) 
limb brace, 118.2(2)(i) 

lip reading training, 118.2(2)(1.3) 

liver extract, injectible, 118.2(2)(k) 

marijuana, 118.2(2)(u) 

medical equipment and devices, 118.2(2)(i), (k) 

¢ prescribed, 118.2(2)(m) 

medical practitioners etc., references to, 118.4(2) 

mental or physical impairment, 118.2(2)(b)-(e), 118.3 

* transfer of unused credit to spouse, 118.8 


modifications to dwelling for physically impaired person, 
118.2(2)(1.2) 


moving expenses, 118.2(2)(1.5) 

notch provision, 118.2(1)D 

note-taking services, 64(a)A(ii)(F), 118.2(2)(1.41) 
orthopaedic shoe, etc., Reg. 5700(e) 

oxygen, 118.2(2)(k) 

oxygen concentrator, 118.2(2)(i) 

pacemaker, Reg. 5700(d) 

partial dependency, 118.3(3) 

phototherapy equipment, 118.2(2)(i) 

prescribed devices and equipment, 118.2(2)(m), Reg. 5700 
private health services premiums, 118.2(2)(q) 

reading services, 118.2(2)(1.43) 

real-time captioning services, 64(a)A(ii)(A), 118.2(2)(1.4) 
refundable credit, additional, 122.51 

rehabilitative therapy for hearing/speech loss, 118.2(2)(1.3) 
reimbursed, 118.2(3) 
¢ by employer, 118.2(3)(a) 

rocking bed, 118.2(2)(i) 

sign language interpretation services, 64(a)A(ii)(A), 
118.2(2)(1.4) 

sign language training, 118.2(2)(1.3) 

speech loss, rehabilitative therapy, 118.2(2)(1.3) 

speech synthesizer, 64(a)A(ii)(E), Reg. 5700(p) 

spinal brace, 118.2(2)(i) 

syringe, Reg. 5700(b) 

TDD, 64(a)ACi)(B), Reg. 5700(k) 

talking textbooks, 64(a)A(ii)(I), Reg. 5700(w) 

therapy, 118.2(2)(1.9) 
¢ for hearing or speech loss, 118.2(2)(1.3) 

training courses to care for infirm dependant, 118.2(2)(1.8) 
transportation services, 118.2(2)(g) 
¢ where ambulance etc. not available, 118.2(4) 
travelling expenses, 118.2(2)(h) 

truss, hernia, 118.2(2)(i) 

tutoring services, 64(a)A(ii)(H), 118.2(2)(1.91) 

van for use with wheelchair, 118.2(2)(1.7) 

vitamin B12, 118.2(2)(k) 

voice recognition software, 64(a)A(1i)(G), 118.2(2)(1.42) 
walker, 118.2(2)(i), Reg. 5700(1) 

wheelchair, 118.2(2)(i) 

wheelchair lift, Reg. 5700(m) 

wig, Reg. 5700(a) 


Medical instruments (small) 

* capital cost allowance for, Reg. Sch. II:Cl. 12(e) 

Medical practitioner 

¢ defined, 118.4(2) 

Medical Research Council 

* payments to, as R&D expenditures, 37(1)(a)(ii)(B), 
37(7)“approved” 

* research grants, taxable, 56(1)(0) 

Melford Developments case overruled, ITCIA 3 

Member 

* credit union, defined, 137(6)“member” 

* deferred profit sharing plan, defined, Reg. 8300(1) 

* legislative assembly, expense allowance, 81(2) 

Parliament 

¢ allowance non-taxable, 6(1)(b)(i)(A) 

¢ election contributions 

ove a cheditenlg (oO) 

ee records of, 230.1 

* income treated as employment income, 248(1)‘‘office” 

* retirement compensation arrangement of, Reg. 6802.1 

* retiring allowances, 60(j.02)—(j.04) 

* partnership, see Partner 

* pension plan, defined, 147.1(1), Reg. 8300(1) 

Member of Parliament, see Member: Parliament 

Member of the taxpayer’s household 

¢ defined, Reg. 7304(1) 

Membership dues 

* employee, deduction, 8(1)(i)(i), (iv)—(vi) 

* recreational club etc., not deductible, 18(1)(1)(ii) 

Mental or physical health 

* counselling related to 

** value not included in employee’s income, 6(1)(a)(iv) 


Mental or physical impairment, see also Blind person; Hearing 


impairment, Infirm dependant; Mobility impairment 


* attendant care expenses, deduction from income, 64(a)A(ii)(J) 


ee residents absent from Canada, 64.1 
credit for, 118.3 

¢ full-time attendant, 118.2(2)(b), (c) 
¢ partial dependant, 118.3(3) 

* unused, transfer to spouse, 118.8 
deduction for 

* various medical expenses, 64 
disability supports deduction, 64 
education credit, 118.6(3) 


Development re, 118.3(4) 

modifications to dwelling, tax credit for, 118.2(2)(1.2) 
nature of, 118.4(1) 

RESP age requirements, waiver, 146.1(2.2) 

RESP enrolment requirements, part-time allowed, 
146.1(2)(g.1)G)(B) 

¢ specified disabled person 

¢¢ defined, for Home Buyers’ Plan, 146.01(1) 


ee loan from RRSP to acquire home for, 
146.01(1)“supplemental eligible amount” 


¢ student, 118.6(3) 

¢ “totally and permanently disabled” 

*¢ meaning of, for pension plans, Reg. 8500(1) 

Merchant navy veteran pension, exempt, 81(1)(d) 

Merger, see also Amalgamation 

* cross-border, 128.2 

¢ deemed receipt of shares on, 87(1.1) 

¢ foreign, 87(8), (8.1) 

* triangular, 87(9) 

Metal fabricator (fitter) 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 
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Methods of accounting prohibited, see Accounting 
Metric scales, capital cost allowance, Reg. Sch. II:Cl. 12(p) 


Mexico, see also Foreign government 
¢ certain bonds of, see Brady bond 
* stock exchange recognized, Reg. 3201(h) 


Middle East 

° Canadian Forces personnel and police serving in, no tax on 
income, 110(1)(f), Reg. 7400(c)-(f) 

Migration, see Becoming resident in Canada; Ceasing to be 

resident in Canada 

Mileage allowances, Reg. 7306 

Millennium bug, see Year 2000 computer hardware and software 

Millwright 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Mine 

¢ additional allowances, Reg. 1209 

¢ buildings, Reg. Sch. II:Cl. 10(g), Sch. I:Cl. 41 

* capital cost allowance, Reg. 1100(1)(w), (x), L100A 

ee definitions, Reg. 1104(5)-(8) 

¢ defined, Reg. 1104(6)(b), 1104(7)(a), 1206(1), 3900(1) 

¢ depletion allowance, see Depletion allowances 

* equipment etc., Reg. Sch. I[:Cl. 10(k)—10(m), Sch. II:Cl. 41 

* exempt income from, Reg. 1100A [Revoked], Part XIX 
[Revoked] 

* exploration and development expenses, 66 

* income from a, meaning of, Reg. 1104(5), (6)(a) 

e industrial mineral, Reg. 1100(1)(g), Reg. Sch. V 

*e separate class, Reg. 1101(4) 

* new or expanded 

** separate capital cost allowance classes, Reg. 1101(4a)—(4d) 

* property, Reg. Sch. I:Cl. 28, Sch. I:Cl. 41 

¢ shafts etc., Reg. Sch. II:Cl. 12(f) 

e townsite costs, see Townsite costs 

Mineral 

° defined, 248(1) 

¢« for capital cost allowances, Reg. 1104(3) 

ee for mining tax deduction, Reg. 3900(2) [to be repealed] 

Mineral exploration tax credit, 127(9)‘‘flow-through mining 

expenditure’ 

Mineral ore 

¢ defined, Reg. 3900(1) 

Mineral resource 

* acquisition, unreasonable considerations, 69(7) 

° allowance, 20(1)(v.1), 65 

* defined, 248(1) 

* disposition of, for unreasonable consideration, 69(6) 

¢ regulations, 20(15) 

¢ royalties, 12(1)(0) 

ee not deductible, 18(1)(m) 

Mineral rights 

° dealers in, limitation, 66(5) 

Minimum amount 

° defined 

ee for minimum tax, 127.51 

ee for RRIF, 146.3(1)“minimum amount” 

Minimum tax, 127.5—127.55 

¢ additional tax for income not earned in a province, and, 
120(4)“tax otherwise payable under this Part” 

¢ additional tax re 

ee excluded from instalment estimates for farmers and 

fishermen, 155(1)(a) 

¢ adjusted taxable income, 127.52 

¢ basic exemption, 127.53 

¢ basic minimum tax credit, 127.531 

e carryback re 

ee effect on interest payable to taxpayer, 164(5), (5.1) 


** no effect on interest payable, 161(7) 
¢ carryover, 120.2 
ee additional tax, determination of, 120.2(3) 


* overseas employment tax credit not reduced by, 
122.3(2)“tax otherwise payable under this Part for the year” 


¢ where not applicable, 120.2(4) 
excluded from “tax payable” etc. under Part I, 117(1) 
foreign tax credit, 127.54 
partnership investing in residential property or Canadian film, 
WAT ays @2)) 
* Quebec abatement and, 120(4)“tax otherwise payable under 
this Part” 
¢ where not applicable, 127.55 
Mining 
¢ defined, Reg. 1104(3) 
Mining corporation 
° be ee te exploration and development expenses, ITAR 
9(2)-(S) 
Mining expenditure 
¢ flow-through, see Flow-through mining expenditure 
Mining exploration depletion base 
¢ defined, Reg. 1203(2) 
* expenses added to 
** amounts receivable, portion included in income, 59(3.3)(f) 
Mining exploration expenses, “grass-roots” 
* expenses in first 60 days of year, 66.1(8) 
* partnership deemed not at arm’s length, 66(17) 
Mining operations 
¢ defined, for mining tax deduction, Reg. 3900(1) 
Mining property, see also Canadian resource property 
* capital cost allowance, Reg. Sch. I:Cl. 28, Sch. II:Cl. 41 
¢ defined, 35(2) 
¢ excluded from flow-through share renunciation, 66(12.62)(b.1) 
* prospector’s exemption, 35 
Mining reclamation trust [repealed], see Qualifying 
environmental trust 
Mining taxes 
* credit, see Pre-production mining expenditure 
¢ deduction, 20(1)(v), Reg. 3900 
Minister of Canadian Heritage, see also Canadian Heritage, 
Department of 


¢ certification of accredited film/video production, 
125.5(1)“accredited film or video production certificate” 


ee revocation of certificate, 125.5(6) 


* certification of Canadian film/video production, 
125.4(1)“Canadian film or video production certificate” 


** revocation of certificate, 125.4(6) 

Minister of the Environment 

* certification of ecologically sensitive land, see Ecological gifts 
* permission to dispose of ecologically sensitive land, 207.31 
Minister of National Revenue, see also Canada Customs and 
Revenue Agency ' 


* advice from Dept. of Human Resources Development re 
mental or physical impairment, 118.3(4) 


¢ arbitrary assessment by, 152(7) 


¢ authority re determination of charitable foundation’s 
“prescribed amount’, 149.1(1.2) 

¢ authorized to accept security for payment of tax etc., 
220(4)-(4.4) 

* burden of proof in assessing penalty, 163(3) 

* certificate of exemption, 212(1)(b)(iv), (14) 

° tio) re proposed disposition of property by non-resident, 

¢ chief source of income, determination re, 31 

* consent to change of fiscal period, 249.1(7) 


* consent to sale of property bound by Court-registered 
certificate re amount payable, 223(9), (10) 
¢ defined, 248(1) 
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Minister of National Revenue (cont’d) 
* delegation of powers and duties, 220(2.01), Reg. Part IX; 
Interpretation Act s. 24(2) 


* designation of public corporation, ITAR 50(3) 
¢ determination of amounts under s. 245, 152s Gal 2) 
*¢ binding effect, 152(1.3) 
* determination of excessive refund, 160.1(1) 
* determination of losses by, 152(1.1), (1.2) 
e¢ binding effect, 152(1.3) 
¢ direction re collection, 225.2 
* discretion re transfer pricing adjustments, 247(10) 
¢ duties of 
*¢* administration and enforcement of Act, 220(1) 
* disposition of appeal, on, 164(4.1) 
ee refunds, 164(4.1) 
*¢ when objection filed, 165(3) 
* inquiry authorized by, 231.4(1) 
* investigatory powers re tax shelters, 237.1(8) 
* not bound by return, 152(7) 
* notice of, to provide information, 231.2 
* permission to destroy records, 230(4), (8) 
* powers 
* * acquire and dispose of debtor’s tax property, to, 224.2 
*¢ extension of filing date, 220(3) 
* * seize moneys restorable to tax debtor, to, 224.3 
* RPP, authority to impose conditions re, 147.1(5) 
* registered investments and, 204.4(2)-(5), 204.5 
* required to assess tax, 152(1) 
* restrictions on collection, 225.1 
*¢ collection in jeopardy, 225.2 
* revocation of registration of charity, 168 
* tax shelter identification number, issuance of, 237.1(3) 
* waiver of penalty or interest, 220(3.1) 
* waiver of requirement to file form or document, 220(2.1) 
Minister (of religion), see Clergy 
Minor, see also Age; Child 
* amount payable by trust to, 104(18) 
transfers and loans to, 74.1(2) 
corporation, through, 74.5(6)—(11) 
deemed, 74.5(6)—(11) 
for value, 74.5(1), (2) 
joint liability for tax on, 160(1)-(3) 
repayment of, 74.1(3) 
trust, through, 74.3, 74.5(9), (10) 
trust for, 104(18) 
Minor term annuity 
¢ rollover to RRSP, 60.011(2)(b) 
Misclassified property, 13(6) 
Misrepresentation 
* justification for late reassessment, 152(4)(a)(i), 152(5) 
* of other person’s tax affairs, penalty, 163.2 
¢ of own tax affairs, penalty, 163(2) 
Mobile crane operator 
* apprenticeship job creation credit, 127(9)“investment tax 
credit” 
Mobility impairment, see also Disability; Impairment 
* building modifications for, deductible, 20(1)(qq) 
* device to permit person with, to drive vehicle 
*¢ medical expense, Reg. 5700(m) 
¢ driveway alterations for person with, 118.2(2)(1.6) 
* moving expenses for person with, 118.2(2)(1.5) 
* transportation and parking for person with, not taxable benefit, 
6(16) 
Modifications (to building) 
¢ disability-related, deductible, 20(1)(qq) 
¢ dwelling, for disabled person, medical expense credit, 
118.2(2)(1.2) 


e 
e 
e 
e 
es 
e 
e 
e 


Modified GAAP, see Generally accepted accounting principles 
Modified net premium (re insurance policy) 

* defined, Reg. 1408(1), (3) 

Mohel 

* payment to, medical expense credit, 118.2(2)(a) 

Mold, capital cost allowance, Reg. Sch. II:Cl. 12(d) 

Mole, capital cost allowance, Reg. Sch. II:Cl. G)sche LCi 3 
Monetary contribution 

¢ for political contribution credit 

oe) sCKedit for, 127705) 

°° defined, 127(4.1), Canada Elections Act s. 2(1) 

Money 

* borrowed, see Borrowed money 

* business of lending, see Moneylender 

* included in definition of property, 248(1)property” 

Money market fund 

* ineligible for December 15 year-end election, Reg. 4801.01 
Money purchase limit 

* defined, 147.1(1), 248(1) 

* limits pension contributions, 147.1(8), (9) 

¢ limits RRSP contribution, 146(1)“RRSP dollar limit” 
Money purchase provision, see Registered pension plan: money 
purchase provision 

Moneylender, see also Financial institution 

¢ bad debts 

¢¢ deduction for, 20(1)(p)(i) 

¢¢ inclusion in income, 12.4 

* disposition of Canadian securities, 39(5)(f) 

* guarantees etc. 

** acquired from, in amalgamation, 87(2)(h)(iii) 

ee reserve for, 20(1)(1.1) 

¢ loan/lending asset 

*¢ acquired from, in amalgamation, 87(2)(h)(ii) 

ee reduction in value of 


ee limitation on deduction, 18(1)(s) 
loans etc. acquired in ordinary course of business, 20(27) 

¢ reserve for doubtful debts, 20(1)(1) 

¢ security used or held by 

*¢ “eligible property” for transfer to corporation by 
shareholder, 85(1.1)(g) 

* superficial loss not deductible, 18(13), (15) 

Monitor 

¢ crib death, medical expense, Reg. 5700(r) 

Monk 

* income of, not taxed, 110(2) 

Month 

¢ defined, Interpretation Act s. 35(1) 

Montreal 

* international banking centre, 33.1(3) 

Montreal Stock Exchange 

¢ prescribed stock exchange, Reg. 3200(b) 

Morgan Stanley Capital Investment Index units 

¢ qualified investments for deferred income plans, Reg. 

4900(1)(n.1) 

Mortality experience 

¢ defined, Reg. 1900(1) 

Mortality gains, Reg. 308 

Mortality loss adjustment account 

¢ defined, Reg. 1900(1) 

Mortality losses, Reg. 308 

Mortgage, see also Debt 

* expropriation assets acquired for sale of foreign property, 80.1 

¢ foreclosure, 79 

* interest 

ee blended with principal in payments, 16(1), 214(2) 
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Mortgage (cont’d) 

ee deduction for, 20(1)(c), see also Work space in home 

* investment corporation, see Mortgage investment corporation 

¢ not a disposition, 248(1)“disposition”(j), (k) 

¢ RRSP investment, Reg. 4900(1)G)—G-2) 

¢ sale of, included in proceeds of disposition, 20(5), (5.1) 
subsidy by employer, taxable benefit, 6(23) 

Mortgage-backed securities 

¢ eligible for investment by RRSP, etc., Reg. 4900(1)(j)-G.2) 

Mortgage Insurance Corporation of Canada 

* payments to guarantee fund deductible, Reg. 14003)G 


Mortgage investment corporation, 130.1 

¢ allocation of gain rates during 2000, 130.1(4.3) 

¢ deemed public corporation, 130.1(5) 

¢ defined, 130.1(6), 248(1) 

¢ election re capital gains dividend, 130.1(4), Reg. 2104.1 

ee where not made, 130.1(4.1) 

¢ flow-through entity for capital gains exemption, 39.1(1), (6) 

* non-qualifying taxed capital gains, 130.1(9) 

* not subject to mark-to market rules, 142.2(1)‘financial 
institution” (c)(ii) 

¢ qualifying taxed capital gains, 130.19) 

* reporting to shareholder of gains in 2000, 130.1(4.2) 

° shareholders, how counted, 130.1(7) 

Mortgage subsidy 

e taxable benefit, 6(23) 

Motion picture film 

¢ Canadian film or video production credit, 125.4 


* capital cost allowance, Reg. Sch. II:Cl. 10(s), Sch. I:Cl. 
12(m), Sch. II:Cl. 18 


° certified feature film, Reg. 1104(2), (10) 
** capital cost allowance, Reg. 1100(21), (22), Reg. Sch. I:Cl. 
12 


¢ certified production, see Certified production 
¢ film or video production services credit, 125.5 

¢ film production, prescribed, Reg. 7500 

* in-flight movies not treated as entertainment, 67.1(4)(a) 
¢ partnership investing in 

ee capital cost allowance limitation, 127.52(2) 

* payment to non-resident for use of, 212(5) 


revenue guarantee, exemption from at-risk rules, 96(2.2)(d)(ii) 
[repealed] 


° shelters prohibited, 18.1(17) 
Motor vehicle 

¢ accident claims, payments exempt, 81(1)(q), Reg. 6501 

* capital cost allowance 

°° of employee, 8(1)(Q), Reg. 1100(6) 

¢e of person carrying on business, 20(1)(a), Reg. 1100(1)(a)(x) 
¢ defined, 248(1) 

* device to enable disabled person to drive, Reg. 5700(h) 

¢ employee’s allowance for use of 

*e¢ not income, 6(1)(b)(vii.1) 

e ¢ where deemed not reasonable, 6(1)(b)(x), (xi) 


employment by U.S. resident on, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XV:3 


* expenses 

¢e limitations on, see Passenger vehicle 

*¢ of employee, when deductible, 8(1)(f), (h.1) 

¢ loan to shareholder/employee to purchase, 15(2.4)(d) 

¢ recapture of excess CCA, 13(2) 

¢ terminal loss rules not applicable, 20(16.1) 

Motor vehicle body repairer (metal and paint) 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Motor vehicle warranty, see Extended motor vehicle warranty 

Motorcycle mechanic 


* apprenticeship job creation credit, 127(9)“investment tax 
credit” 


Moufarrége case overruled, 20.1 


Mould 
* capital cost allowance, Reg. Sch. I:Cl. 12(d) 


Movable property 

¢ defined 

¢¢ Quebec Civil Code, art. 900-907 

Movie, see Motion picture film 

Moving expenses, see also Relocation 

certain students, 62(2) 

deduction for, 62(1) 

¢ residents absent from Canada, 64.1 

defined, 62(3) 

medical expense credit, 118.2(2)(1.5) 

“new work location”, 62(1) 

residents absent from Canada 

¢ deduction, 64.1 

Multi-employer plan (RPP) 

anti-avoidance, 147.1(14) 

defined, 147.1(1), Reg. 8500(1) 

pension adjustment limits, 147.1(9) 

registration requirements, Reg. 8510(7) 

special rules, Reg. 8510(5) 

when revocable, 147.1(9) 

Multiple counting of deductions or credits, 248(28) 
Multiple-unit residential buildings 

* capital cost allowance, Reg. Sch. I:Cl. 31, Sch. If:Cl. 32 
ee separate classes, Reg. 1101(5b) 

Municipal body performing function of government, see 
Public body: performing function of government 
Municipal waste 

¢ defined, Reg. 1104(13) 

¢ used as fuel, Reg. Sch. II:Cl. 43(e)G)(A), Sch. I:Cl. 43(d)(ix) 
Municipality, see also Government 

* assistance by, see Assistance/government assistance 
* bonds of 


** constitute qualified securities for securities lending 
arrangement rules, 260(1)“qualified security’’(c) 


** no non-resident withholding tax, 212(1)(b)Gi)(C)CID 


* corporation controlled by, excluded from refundable ITC, 
127.1(2)“excluded corporation’’(a)(ii) 

* corporation owned by 

¢* bonds of, no non-resident withholding tax, 
212(1)(b)ai(C)IV) 

¢ deemed not private corporation for Part IV tax, 227(16) 

¢ election to remain taxable, 149(1.11) 

* exempt from tax, 149(1)(d.5) 

elected officer or school board trustee, expense allowance 

exempt, 81(3) 

exempt from tax, 149(1)(c) 

gifts to, 110.1(1)(a)(iv), 118.1(1)“total charitable gifts’(c) 

* ecologically sensitive land 

e« by corporation, 110.1(1)(d)@) 

e¢ by individual, 118.1(1)“total ecological gifts’’(a) 


* tax on disposition of without permission, 207.31 
generally 
e by corporation, 110.1(1)(a)(iv) 
ee° by individual, 118.1(1)“total charitable gifts’(c) 
officials, bribery of, no deduction, 67.5 
property taxes 
¢ excluded from calculation of resource royalties, 12(1)(0), 
18(1)(m) 
e¢ farmland 
addition to adjusted cost base, 53(1)(i)(i11)(A) 
deduction by partner where partnership disposes of land, 
101(c)(@) 
limitation on deduction, 18(2)(b) 
* representation to, expenses deductible, 20(1)(cc) 
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Municipality (cont’d) 
* support payments for farmers by, information slips, Reg. 
234-236. i ‘ 5 


* townsite costs, see Townsite costs 

* volunteer emergency worker 

*¢ exemption for, 81(4) 

* welfare, see Social assistance payment 

Musical instrument 

* capital cost allowance, Reg. Sch. II:Cl. 8(1) 

* costs, to employee, 8(1)(p) 

Musical work, copyright royalties 

* no withholding tax, 212(b)(vi), 212(9)(b) 

Musician 

* deduction from employment income, 8(1)(p), (q) 

¢ US. resident, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. XVI 

Mute person 

* speech synthesizer 

* + disability supports deduction, 64(a)A(ii)(B) 

** medical expense credit, Reg. 5700(p) 

Mutual agreement procedure, Canada—U.S. Tax Convention 

Canada-U.S. Tax Treaty:Art. XXVI 

Mutual corporation 

* provincial life insurance corporation converted into, 139 

Mutual fund, see Mutual fund corporation; Mutual fund trust 

Mutual fund corporation, 131 

* allocation of gain rates during 2000, 131(1.6) 

* amalgamation, 87(2)(bb) 

* capital gains dividends, election, 131(1)-(1.4), Reg. 2104 

*¢ interest on, 131(3.1), (3.2) 

* capital gains on Canadian securities, 39(5) 

* capital gains redemptions, defined, 131(6) 

¢ deemed private corporation, 131(5) 

¢ defined, 131(8), (8.1), 248(1) 

¢ distributions to non-residents, tax on, 218.3 

¢ dividend refund to, 131(5) 

* election not to be restricted financial institution, 131(10) 

¢ first taxation year, 130.1(8) 

* flow-through entity for capital gains exemption, 39.1(1), (6) 

* increase in paid-up capital not deemed dividend, 131(4) 

* information return where share claimed to be qualified 
investment, Reg. 221 

* non-residents, distributions to, tax on, 218.3 

* non-residents, for benefit of, 131(8.1) 

* not subject to mark-to-market rules, 142.2(1)“financial 

institution”’(c)(iii) 

payment of tax, 157(3) 

qualified investment for RRSP, RRIF, etc. 

* bond or debenture of trust, Reg. 4900(1)(c.1) 

* unit of trust, Reg. 4900(1)(c) 

refund to, re capital gains dividend, 131(2), (3) 

refundable capital gains tax on hand, 131(6) 

¢ reduction of, 131(9) 

reporting to shareholder of gains in 2000, 131(1.5) 

rollover of property to mutual fund trust, 132.2 

shares of 

* received on amalgamation, ITAR 65(5) 

* transferred in exchange for units of mutual fund trust, 

132.2(1)q) 

* taxable Canadian property, gains distributed to non-residents, 
VSO) (0.2) 

* taxed capital gains, 131(7) 

Mutal fund limited partnership 

* financing, restrictions on, 18.1 

Mutual fund trust, 132 

* amounts designated by, 132.1 

** adjusted cost base of unit, 132.1(2) 

e¢ deduction for, 132.1(1)(c) 


eos 4 catryover, 13251(4) 

eee limitation, 132.1(3) 

** inclusion in taxpayer’s income, 132.1(1)(d) 

*¢ where designation of no effect, 132.1(5) 

* capital gains on Canadian securities, 39(5) 

* capital gains redemptions, defined, 132(4) 

* capital gains refund to, 132(1), (2) 

°° interest.on, 132(2)1)}(2:2} 

* defined, 132(6)-(7), 248(1) 

** election to be from beginning of first taxation year, 132(6.1) 


°° following rollover of assets in qualifying exchange, 
132.2(1)(q) 


** retention of status to end of calendar year, 132(6.2) 
* distributions to non-residents, tax on, 218.3 
* election for December 15 year-end, 132.11 


*¢ allocation or designation of amount to be included in 
income, 132.11(6) 


**e — late filing of allocation or designation, 220(3.21)(b) 

* flow-through entity for capital gains exemption, 39.1(1), (6) 

* information return where interest claimed to be qualified 
investment, Reg. 221 


* instalment payments of tax, 156(2) 
* interest received by, on behalf of non-residents, exemption, 
212(9)(c) 
* minimum tax not payable, 127.55(f)(ii) 
* non-residents, distributions to, tax on, 218.3 
* non-residents, for benefit of, 132(7) 
* not subject to mark-to market rules, 142.2(1)“financial 
institution”’(d) 
* obligation guaranteed by, qualified investment for deferred 
income plan, Reg. 4900(1)(i) 
¢ qualified investment for RRSP, RRIF, etc. 
* bond or debenture of trust, Reg. 4900(1)(d.1) 
* unit of trust, Reg. 4900(1)(d) 
real estate investment trust as, 132(6)(b)(ii) 
refundable capital gains tax on hand 
¢¢ defined, 132(4) 
¢ rollover of property to another mutual fund trust, 132.2 


* taxable Canadian property, gains distributed to non-residents, 
T32( Si at oen) 


¢ taxable capital gains 

** no surtax on, 180.1(2)(c) 

* taxation year, election for December 15, 132.11 

* taxed capital gains, 132(5) 

° Hew of property from mutual fund corporation or trust, 
* unit of 

*¢ adjusted cost base of, 53(1)(d.2) 

e¢ “Canadian security”, 39(6) 

** deemed to be a share for rollover purposes, 132.2(2)share” 
¢¢ employee option to acquire, 7(1), 110(1)(d) 

** transferred in course of qualifying exchange, 132.2(1)(j) 
* year-end, election for December 15, 132.11 

Mutual holding corporation 

* deemed dividend on distribution by, 139.2 

¢ defined, for insurance demutualization, 139.1(1) 

Mutual insurance corporations 

* exemption for, 149(1)(m) 

Mutual life insurance corporation 

* provincial corporation converted into, 139 

Mutualization proposal (for insurer), 139 


N 


NISA, see Net income stabilization account 

NISA Fund No. 2, see also Net income stabilization account 
* amount credited to, not taxed, 12(10.3) 

¢ deduction by trust, limitation, 104(6)(b)(ii.1), (iii) 

¢ deemed paid on death, 70(5.4) 

¢ defined, 248(1) 
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NISA Fund No. 2 (cont’d) 

¢ disposition of, 73(5) 

* paid to non-resident, withholding tax, 2120); 214(3)d) 
¢« information return required, Reg. 202(2.1) 

* receipt from, included in income, 12(10.2) 


¢* constitutes active business income, 125(7)“income of the 
corporation for the year from an active business” 


ee information return required, Reg. 201(1)(e) 


* right to benefit, no tax on emigration, 128. 1(10)“excluded right 
or interest’’(i) 


¢ rollover to corporation, 85(1)(c.1), 851. )@) 

° Haney to spouse or spouse trust, 70(6.1), 73(5)(a), 104(5.1), 

NR4 returns, Reg. 202 

NR4 slips, Reg. 202 

NRO, see Non-resident-owned investment corporation 

NSERC, see Natural Sciences and Engineering Research Council 

NSF cheque, see Cheque: dishonoured 

Nanini case overruled, 160(1)(e)(i1) 

Nasoad quoted stocks 
* qualities for deferred income plans before 2002, Reg. 

900(1)(s) 

National arts service organization, see Registered national arts 

service organization 

National Child Benefit supplement, 122.61(1)C 

National Defence, see Canadian Forces 

National Film Board 

¢ prescribed person for Canadian film/video tax credit, Reg. 
1106(10) 

National Revenue, Department of, see Minister (of National 

Revenue); Canada Customs and Revenue Agency 

Natural gas, see Petroleum/natural gas 

Natural Sciences and Engineering Research Council 

° payments to, as R&D expenditures, 37(1)(a)(ii), 
37(7)“approved” 

¢ research grants, taxable, 56(1)(o) 

Nature Conservancy 

¢ prescribed donee, Reg. 3504 

Nav Canada 

e debt of, qualified investment for deferred income plans, Reg. 
4900(1)(q) 

Nazi Germany 

* compensation to victims of, 81(1)(g) 

Needle/syringe 

* medical expense, Reg. 5700(b) 

Negative amounts 

adjusted cost base, deemed gain, 40(3), (3.1) 

capital cost allowance pool, recapture, 13(1) 

cumulative eligible capital, recapture, 14(1) 

in formulas, deemed nil, 257 

investment tax credit balance, recapture, 127(27)—(36) 

taxable income cannot be less than nil, 248(1)“taxable income” 

undepreciated capital cost, recapture, 13(1) 

Negative policy reserves 

* of insurer, 12(1)(e.1), 20(22), Reg. 1400(2) 

Neglect 

* grounds for reassessment at any time, 152(4)(a)(i) 

Negligence, see Gross negligence; Neglect 

Nephew, see Niece/nephew 

Net accounting income 

¢ for foreign investment entity rules 

e« defined, 94.1(1) [proposed] 

Net capital gains 


¢ defined, for trust allocations of capital gains in 2000, 
104(21.5)(d) 


S e e e e e e 


Net capital loss 

° amalgamation, on, 87(2.1) 

* carryover of, 111(1)(b) 

ee limitation, 111(1.1) 

¢ death, on, 111(2) 

¢ defined, 111(8), (9), 248(1) 

¢e for trust allocations of capital gains in 2000, 104(21.5)(e) 

¢ determination of, by Minister, 152(1.1), (1.2), (1.3) 

¢ limitation on deductibility, 111(3) 

* non-deductible where control of corporation changed, 111(4) 

¢ partnership, from, 96(1) 

* reassessment, 152(6)(c) 

¢ reduction of, on debt forgiveness, 80(4)(b) 

¢ subsidiary’s, on winding-up, 88(1.2) 

Net cost of insurance 

¢ defined, Reg. 1900(1) 

Net cost (of labour-sponsored funds share) 

e defined, 127.4(1), 211.71) 

Net cost of pure insurance 

¢ defined, Reg. 308 

* premium deductible where used as collateral, 20(1)(e.2) 

Net earnings (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

* exempt due to tax sparing, Reg. 5907(10) 

¢ included in exempt earnings, Reg. 5907(1)“exempt 
earnings’’(d)(i) 

¢ included in taxable earnings, Reg. 5907(1)“taxable earnings’’(b) 

Net forgiveness amount 

* reserve for, 61.3(1)(a), 61.3(2)(a) 

Net income (on income tax return) 

e defined, 3 

Net income stabilization account, see also NISA Fund No. 2 

e administration fee, deductible, 20(1)(ff) 

death of taxpayer, on, 70(5.4), 70(6.1) 

defined, 248(1) 


fair market value of, for certain capital gains exemption rules, 
110.6(1.1) 


* money borrowed to contribute to, no deduction for interest, 
18011) 


* no accrual of interest income, 12(3), 12(11)“investment 
contract’’(j) 


¢ transfer to spouse or spouse trust, 70(6.1) 

Net interest rate 

¢ defined, 211(1) 

Net level premium 

¢ defined, Reg. 1900(1) 

Net level premium reserve 

¢ defined, Reg. 1900(1) 

Net loss (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

Net past service pension adjustment (net PSPA) 

¢ defined, 146(1), 204.2(1.3) 

Net premium for the policy 

* defined, re policy reserves, Reg. 1408(1) 

Net resource adjustment 

° defined, Reg. 5203(3.1) 

¢ reduces adjusted business income for M&P credit, Reg. 
5203(1)“adjusted business income’(b) 

Net resource income 

¢ defined, Reg. 5203(3) 

Net surplus (of foreign affiliate) 

* defined, Reg. 5907(1) 

Net taxable capital gains 

¢ defined, 104(21.3) 

Net tax owing 

¢ defined (for instalments), 156.1(1) 
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Net worth assessment, 152(7) 

Netherlands, see also Foreign government 

* stock exchange recognized, Reg. 3201(i) 

* universities, gifts to, Reg. Sch. VIII s. 20 

Network equipment, see Data network infrastructure equipment 

New Brunswick, see also Province 

* Community Development bonds, eligible for RRSP investment, 
Reg. 4900(1)(i.1) 

* tax rates, see introductory pages 

New corporation, see Amalgamation; Corporation 


New law 
¢ defined, ITAR 12 


* references to, having same number as a provision in Part IV or 


VIII of former Act, ITAR 16 
¢ references to subject matter of old law, ITAR 13 


New share 
¢ defined, Reg. 6202.1(5) 


New Zealand, see also Foreign government 

* currency loan, see Weak currency debt 

* stock exchange recognized, Reg. 3201(k) 

* universities, gifts to, Reg. Sch. VIII s. 22 

Newfoundland and Labrador, see also Province 

¢ Canada—Newfoundland Atlantic Accord, communication of 
information for, 241(4)(d)(vi) 

* cod fishermen compensation, see Northern Cod Compensation 
and Adjustment Program 

* corporation incorporated in, before 1949 : 

* * deemed incorporated in Canada, 248(1)‘‘corporation 
incorporated in Canada” 

labour-sponsored venture capital corporation of 

* prescribed, Reg. 6700(a)(iii), (xii) 

offshore area 

¢ defined, 248(1) 

¢ included in “province”, 124(4) 

prescribed area, for electrical energy or steam processing, 

127(9)“qualified property’’(c.1) 

* prescribed designated region, 127(9)“specified 

percentage’’(a)(vi), Reg. 4607 

* prescribed stock savings plan, Reg. 6705(d) 

* qualified property acquired for use in, 127(9)“specified 
percentage’’(a), (e) 

* tax rates, see introductory pages 

News show 


* ineligible for Canadian film/video credit, Reg. 
1 106 1)“excluded production’’(b)(i) 

* ineligible for film/video production services credit, Reg. 
9300(2)(a) 

Newspaper advertising, limitation, 19 

Niece/nephew 

* deemed related, for purposes of certain trust rules, 104(5.7)(b) 

¢ defined, 252(2)(g) 

¢ dependent, 118(6)(b) 

* property transferred to, income attribution re, 74.1(2) 

Nil, minimum amount for formula calculations, 257 

Nil income 

* equivalent to zero income, 3(f) 

1948 Income Tax Act, The, defined, ITAR 12 

1971 receivables, ITAR 23(5)“1971 receivables” 

1977 carryforward deduction, Reg. 2408 

1977 excess policy dividend deduction, Reg. 2407 

Nobel Prize, non-taxable, Reg. 7700 

Nominee corporation, see Bare trust 

Non-arm’s length indicator 

* application to foreign trust, 233.2(2) 


Non-arm’s length person } 
* excessive payment where property surrendered to creditor, 
79(3)E(a) 


* interest on debt relating to acquisition of land, 18(3)“interest 


on debt relating to the acquisition of land”(b) 
° loans to, 56(4.1)-(4.3) 
* meaning of, see Arm’s length: meaning of 
° non-resident, transactions with 
** extended reassessment period, 152(4)(b)(iii) 
¢¢ information return, 233.1 
* soft costs relating to construction, 18(3.1)(b), 18(3.2)(b) 
* transfer of property to or from, 69(1) 
Non-arm’s length transactions 
* agreement to pay low rent for property 
°° effect on disposition of property, 69(1.2) 
* amalgamated corporations, 251(3.1) 
* corporation having, with non-resident persons 
°° extended reassessment period, 152(4)(b)(iii) 
*¢ information return, 233.1 
* depreciable property acquired through, 13(7)(e) 
* * corporations controlled by one trustee, 13(7.3) 
° disposition at less than fair market value, 69(1)(b) 
* eligible capital property acquired through, 14(3) 
* foreign property acquired in 
°° consideration deemed to be fair market value, 206(4) 
e inadequate considerations, 69 
* income or gain from property transferred 
°¢ transferor and transferee liable for tax, 160 
* lease of depreciable property, 13(32) 
* life insurance policy, disposition, 148(7), (8) 
* non-resident, unreasonable consideration paid to, 247 
* presumption, 251(1)(a) 
* property disposed of in, ITAR 26(5) 
* purchases at more than fair market value, 69(1)(a) 
* rights or things transferred to beneficiary 
ee deemed cost, 69(1.1) 
e sale of shares, 84.1 
°¢ non-resident, by, 212.1 
° share for share exchange, 85.1(2)(a) 
¢ transfer of right to income, 56(4) 
* unpaid amounts, 78(1), (2) 
Non-business income tax (foreign) 
e deduction for, 126(1) 
¢ defined, 126(7) 
ee for trust, 104(22.4) 
Non-cancellable or guaranteed renewable accident and 
sickness policy 
¢ defined, Reg. 1408(1) 
Non-capital loss 
¢ amalgamation, on, 87(2.1), (2.11) 
¢ carryover of, 111(1)(a) 
*¢ corporation, by, 111(5)-(5.4) 
*« winding-up of subsidiary, on, 111(5.4) 
¢ defined, 111(8), (9), 248(1) 
¢ determination of, by Minister, 152(1.1), (1.2), (1.3) 
* insurer’s, 111(7.1) 
e life insurer’s, 111(7.2) 
¢ limitation on deductibility, 111(3) 
¢ partnership, from, 96(1) 
* reassessment, 152(6)(c) 
¢ reduction of, on debt forgiveness, 80(3)(a), 80(4)(a) 
¢ subsidiary’s, on winding-up, 88(1.1) 
Non-CCPC 
¢ defined, 89(1)“low rate income pool” 
* predecessor, 89(5)(b) 
Non-competition agreement, see Restrictive covenant 
Non-conventional lands, defined, Reg. 1206(1) 
Non-Crown royalty 
¢ defined, for mining tax deduction, Reg. 3900(1) 
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Non-discretionary trust 
¢ defined, 17(15) 


Non-discrimination, Canada—U.S. Tax Convention Canada-US. 


Tax Treaty:Art. XXV 

Non-participating life insurance policy 

e defined, 211(1), Reg. 1900(1) 

Non-periodic payments 

* tax deduction, Reg. 103 

Non-profit association, see Non-profit organization 

Non-profit corporation, see also Non-profit organization 

¢ qualified investment for RRSP etc., Reg. 4900(1)(r) 

* scientific research and experimental development, for 

ee annual return, 149(7) 

ee exemption, 149(1)(q) 

*e payments to, 37(1)(a)(iii) 

Non-profit organization, see also Charity, Non-profit 

corporation 

¢ exemption for, 149(1)(1), 149(2) 

ee deemed a trust, 149(5) 

¢ foreign, defined, Reg. 6804(1) 

¢ information return, whether required, 149(5), 149(12), 

150(1)(a) 

Non-qualified investment, see also Qualified investment 

e charitable foundation 

ee defined, Reg. 3700 

deferred profit sharing plan 

*¢ acquisition of, tax on, 198(1) 

ee defined, 204“qualified investment” 

*¢ disposition of, refund of tax, 198(4) 

*¢ excess holdings, tax on, 206(2)(a)(ii) 

ee initial, 199, 204“initial non-qualified investment” 

ee tax on, 207.1(2) 

* private foundation 

ee acquisition of, tax on, 189(1) 

ee defined, 149.1(1)“non-qualified investment” 

* proportional holdings election, 259(1), (3) 

¢ registered education savings plan (RESP) 

ee revocation of plan, 146.1(2.1), (12.1) 

*« tax on holding, 207.1(3) 

¢ registered retirement income fund (RRIF) 

** acquisition of, 146.3(7), (9) 

ee defined, 146.3(1)“qualified investment” 

¢« disposition of, 146.3(8) 

e* excess holdings, tax on, 206(2)(a)(ii) 

ee tax on, 207.1(3) 

* registered retirement savings plan (RRSP) 

e* acquisition of, 146(10) 

*¢ defined, 146(1)“non-qualified investment’, “ 
investment” 

e¢ disposition of, 146(6) 

e¢ excess holdings, tax on, 206(2)(a)(ii) 

ee tax on, 207.1(1) 


qualified 


Non-qualifying corporation (for small business investment tax 


credit) 

¢ defined, 127(9) 

Non-qualifying real property 

¢ defined, 108(1), 110.6(1), 131(6) [all repealed] 
Non-qualifying security 

¢ calculation of capital gain on, 40(1.01) 

* ceasing to be, 118.1(13)(b) 

¢ defined, 118.1(18) 

¢ donation of 

ee credit disallowed to individual, 118.1(13) 

ee death of donor, 118.1(15) 

¢ * deduction disallowed to corporation, 110.1(6) 
amalgamation, effect on donor, 87(2)(m.1) 
ee¢ windup, effect of, 38(1)(e.2), (e.61) 


e 


Topical Index 


exchanged for another non-qualifying security, 118.1(14) 
reserve on donation of, 40(1.01)(c) 
¢ disallowed in year of death, 72(1)(c) 


Non-refundable credits, 118—118.94 


Non-resident, see also Non-resident tax; Becoming resident in 
Canada; Ceasing to be resident in Canada; Former resident 


actor, see Actor: non-resident 

agent for, liable to withhold tax, 215(3) 
alimony/maintenance paid to, 212(1)(f) 

allowance for investment in property in Canada, Reg. 808 
alternative re rents and timber royalties, 216 

amount owing to corporation resident in Canada, 17(1) 
amount paid to, re pre-1976 bond, etc. 
* prescribed countries, ITAR 10(4), Reg. 1600 

amounts received under certain contracts, 115(2)(c.1), 
115(2)(e)(v) 
¢ withholding tax, 153(1)(o) 

annuity payments to, 212(1)(0) 

assessment under Part XIII, 227(10) 

assuming debt for Canadian business, 76.1(2) 

becoming, see Ceasing to be resident in Canada 
beneficiary, see Beneficiary: non-resident 

benefit conferred on, 246(1)(b) 

benefits paid to, 212(1)(j) 

branch tax, 219 

Canadian resource property, income earned on, 115(4) 
capital cost allowance, Reg. 1102(3) 

capital dividend paid to, 212(1)(c)(Gi), 212(2)(b) 

capital gains of, taxed, 115(1)(b) 
* proration re gains before May 1995, 40(9) 

capital property, change in use, 45(1)(d) 

carrying on business in Canada 
* extended meaning of, 253 
¢ liability for income tax, 2(3)(b) 

ceasing to be, see Becoming resident in Canada 

change in use (or proportions of use) of capital property, 
45(1)(d) 

change in use (or proportions of use) of depreciable property 
¢ “gaining or producing income” from a business, 13(9) 
corporation, see also Foreign affiliate 
¢ bonds of, eligible for RRSP investment, Reg. 4900(1)(p) 
¢ branch tax, 219(1) 
¢ debt forgiveness reserve, 61.3(2) 


¢* deemed, where not resident due to treaty, 250(5) 


¢ dividend received by Canadian corporation from, 112(2) 

¢ exempt from Part 1.3 tax, 181.1(3)(d) 

* income bond/debenture, interest on, 15(4) 

* required to file tax return, 150(1)(a) 

e shares of, for deferred income plans, 204“qualified 
investment’ ’(h) 

e+ RESP qualified investment, 146.1(1)“qualified 

investment’’(a) 


ee RRSIF qualified investment, 146.3(1)“qualified 
investment’ (a) 


eee RRSP qualified investment, 146(1)“qualified 
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investment’’(a) 
¢ taxable capital employed in Canada, 181.4 
credit for tax paid on emigration, 119 
debt owing to corporation resident in Canada, 17 
deductions allowed, in computing income from a source, 4(3) 
deferred profit sharing plan payments to, 212(1)(m) 
defined, 248(1) 
disposition of property by 
* Canadian resource property, certificate re, 116(5.2) 
* Canadian securities, 39(5)(g) 
* interest in real property etc., 216(5) 
¢ life insurance policy, presumption re, 116(5.4) 


* taxable Canadian property, see taxable Canadian property 
(below) 
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Non-resident (cont’d) 


* where tax deferred under tax treaty, 115.1 
dividend paid to, 212(2) 

* stop-loss rule, 40(3.7) 

election to file return under Part I 

* certain payments, 217 

¢ rents and timber royalties, 216 

* restriction on deduction, 216(8) 

eligible capital property of, 14(14), (15) 


* emigration, see Ceasing to be resident in Canada 


employed in Canada 

¢ liability for income tax, 2(3)(a) 

energy conversion grants paid to, 212(1)(s) 

entity, see Non-resident entity 

estate or trust income paid to, 212(11) 

exchanged for another non-qualifying security, 118.1(14) 
exchanges of property, determination of gain, 44(7) 
excluded property, defined, 116(6) 

financial institution, see also Authorized foreign bank 

* beginning to use property in Canadian business, 142.6(1.2) 
* ceasing to use property in Canadian business, 142.6(1.1) 
foreign tax credit re disposition before Oct/96, 126(2.2) 
former resident, credit for tax paid on emigration, 119 
home insulation grants paid to, 212(1)(s) 
income-averaging annuity contract payments to, 212(1)(n) 
income earned in a province, Reg. 2602 

“income for the year”, 120(3) 

income from ship or aircraft, exempt, 81(1)(c) 

individual 

* computation of Part I tax, 118.94 

* required to file tax return, 150(1.1)(b) 

* tax credits, 118.94 

insurance corporation, see Insurance corporation: non-resident 
insurer, liability for additional tax on branch profits, 
219(4)-(8) 

inventory of, 10(12)-(14) 

investor, see Non-resident investor 

issuing obligation at discount, 16(2), (3) 

limited partnership losses, carryover of, 111(10) 

loan to, by corporation, 17 

management fees paid to, 212(1)(a) 

moving debt from Canadian business, 76.1(1) 

no reserve for amount not due until later year, 20(8) 
non-arm’s length sale of shares by, 212.1 

obligation transferred or assigned to 

¢ where deemed resident, 214(9) 

ownership certificate required of, 234 

partnership, withholding tax on payments to, 212(13.1)(b) 
patronage dividends paid to, 212(1)(g) 

payments from 

* information return, Reg. 203 

payments to, 212(1) 

* deemed, 214(3), (3.1) 

¢ information returns, Reg. 202, 203 

pension benefits paid to, 212(1)(h) 

pension fund, see Non-resident pension fund 

pension plan for, not subject to Part XI, 205(a) 

persons, Reg. 805 

* excluded property, Reg. 810 

plan for benefit of, re services rendered outside Canada, 
excluded from “retirement compensation arrangement”, 248(1) 


* exception re “resident’s arrangement”, 207.6(5) 
property excluded from capital cost allowances 
* farming and fishing, Reg. 1702(4) 


* real estate of, transfer to corporation, 85(1.1)(h), 85(1.2) 


refund of Part XIII tax, 227(6) 
registered education savings plan payments to, 212(1)(r) 


registered home ownership savings plan payments to, 212(1)(p) 


* registered retirement income fund payments to, 212(1)(q) 

* registered retirement savings plan payments to, 212(1)(1) 

* remuneration for office, employment or services, 115(2)(¢.1), 
115(2)(e)(v) 

*¢ withholding tax, 153(1)(o) 

* rents/royalties paid to, 212(1)(d) 

* retirement compensation arrangement, purchase price of 
interest in, 212(1)(j) 

* retiring allowance paid to, 212(1)(j.1) 

* return may be required of, 215(4) 

* salary deferral arrangements, 6(13) 

¢ shareholder 

* loan to, from corporation, 15(2.2), (8), 227(6.1) 

* spousal support payments, 212(1)(f) 

e stop-loss credit, 119 

¢ student, 115(2) 

* supplementary unemployment plan benefits paid to, 212(1)(k) 

e tax, see also Non-resident tax 

** tax under Part I, 2(3) 

° taxable Canadian property 

°° disposition of, 2(3)(c), 115(1)(b), 116 

failure to give Minister notice, offence/penalty, 238(1) 

°° prorating for gains before May 1995, 40(9) 

eee purchaser liable for tax, 116(5) 

* taxable income earned in Canada, 115 


¢ deductions permitted, 115(1)(d)-(f) 
taxable income of corporation earned in a province, Reg. 413 
° taxation year of, 250.1(a) 
* time, see Non-resident time 
* timber royalties paid to, 212(1)(e) 
* transactions not at arm’s length with, 247 
* extended reassessment period, 152(4)(b)(iii) 
¢ information return re, 233.1 
penalty for failure to file, 162(10) 
transfer pricing rules, see Transfer pricing 
trust, see Trust (or estate): non-resident 
¢ unreasonable consideration from, 247 
* unreasonable consideration paid to, 247 
¢ withholding tax, 212, 215(1), 227(10), Reg. 105, see also 
Non-resident tax 
*¢ joint and several liability, 227(8.1) 
Non-resident entity 
e defined, 94.1(1) 
Non-resident financial institution, see Non-resident: financial 
institution 
Non-resident investor 
¢ defined, 218.3(1) 
Non-resident-owned investment corporation, 133, 134; ITAR 
59, Reg. Para V. 
¢ allowable refund, 133(6) 
¢¢ allowable refundable tax on hand, defined, 133(9) 
*¢ cumulative taxable income, defined, 133(9) 
ee defined, 133(8)‘allowable refund” 
¢ allowable refundable tax on hand, 133(9) 
* amalgamation, 87(2)(cc) 
¢ “Canadian property” defined, 133(8) 
* capital gains dividend, election re, 133(7.1), Reg. 2105 
ee where not made, 133(7.3) 
* capital gains dividend account, defined, 133(8) 
* computation of income, 133(1) 
cumulative taxable income, 133(9) 
¢ deemed not Canadian, taxable Canadian, or private 
corporation, 134 
¢ defined, 133(8), 248(1) 
e dividend paid to U.S. resident, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. X:7(a) 
¢ dividend received by trust from, for benefit of non-residents, 
104(10), (11), 312(5)(a) 
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Non-resident-owned investment corporation (cont’d) 

* election to be taxed as, 133(8)“‘non-resident-owned investment 

corporation’ (e) 

exempt from corporate surtax, 123.2 

exempt from large corporations (Part 1.3) tax, 181.1(3)(a) 

exempt from Part IV tax, 186.1(b) 

foreign tax not deductible, 133(4) 

interest received by trust from, for benefit of non-residents, 

212(9)(a) 

* no foreign affiliate of, 95(1)foreign affiliate” 

* payment of tax, 157(3) 

¢ repealed after 2003, 133(8)“non-resident-owned investment 
corporation’’(g)—() 

¢* election to remain NRO for certain purposes, 134.1 

° revocation of election to be taxed as, 134.2 

* share of constitutes excluded property, 108(1)“eligible real 

property gain” 

simultaneous dividends, 133(7.2) 

tax rate applicable, 133(3) 

taxable dividend, 133(8) 

taxable income of, 133(2) 

taxation year-end choice on revocation of election to be taxed 

as, 134.2 

Non-resident pension fund 

¢ deemed not carrying on business in Canada, 115.2(2) 

« defined, re not carrying on business in Canada, 115.2(1) 

Non-resident person 

* defined, re international banking centre, 33.1(1) 

¢ eligible loan to, by international banking centre, 33.1(1) 

Non-resident tax, 212-218; ITAR 10, Reg. 800-810 


¢ additional tax on non-resident corporation carrying on business 
in Canada, 219 
insurers, 219(4)-(8) 
alimony, 212(1)(f) 
annuity payments, 212(1)(0) 
assessment under Part XIII, 227(10) 
Canada Pension Plan benefits, 212(1)(h)(ii) [repealed] 
e election to file return, re, 217 
certificate of exemption, 212(14) 
e refusal by Minister 
oe appeal from, 172(3)(d), 180 
ee deemed, 172(4)(c) 
deemed dividends, 214(3) 
deemed income, on, 214(4) 
deemed interest, 214(6)—(14) 
deferred profit sharing payments, 212(1)(m) 
¢ election to file return re, 217 
dividends, 212(2) 
deemed payment of, 212.1(1) 
from foreign business corporation, 213(1) 
eligible funeral arrangement, return of funds, 212(1)(v) 
employee benefit plan, trust payments not subject to, 212(17) 
energy conversion grant, 212(1)(s) 
estate or trust income, 212(1)(c) 
* exemption, 212(9), (10) 
home insulation grant, 212(1)(s) 
identification of obligations, Reg. 807 
income and capital combined, 214(2) 
income imputed to transferor, not taxable, 212(12) 
insurers, Reg. 800, 801, 803, 804, 2401, 2403 
interest, 212(1)(b) 
government bonds, exempt, 212(1)(b)(ii) 
loan to wholly-owned subsidiary, 218 
long-term debt, exempt, 212(1)(b)(vii) 
on provincial bonds, 212(6) 
replacement obligation where corporation in financial 
difficulty, 212(3) 
international organizations, prescribed, Reg. 806 
e limitation on rate, ITAR 10(6) 


e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e 
e 


* maintenance, 212(1)(f) 
* management fee, 212(1)(a) 
e° defined, 212(4) 
* motion picture films, payments for use of etc., 212(5) 
* mutual fund distributions, 218.3 
* no action for withholding, 227 
* no deductions from income, 214(1) 
* non-arm’s length sale of shares by non-resident, 212.1 
¢ obligation transferred or assigned 
*e non-resident deemed resident, where, 214(9) 
¢ Part XIV, 219 
* partnership payer or payee, 212(13.1), (13.2) 
¢ patronage dividend, 212(1)(g) 
* pension benefits, 212(1)(h) 
ee election to file return re, 217 
* prescribed international organizations, Reg. 806 
¢ refund of, 227(6) 
* registered education savings plan, payments out of, 212(1)(r) 
* registered home ownership savings plan, payments from, 
212(1)(p) 
registered retirement income fund, 212(1)(q) 
registered retirement savings plan, payments out of, 212(1)(1) 
¢ election to file return re, 217 
regulations 
* reducing amount to be deducted or withheld, 215(5) 
* residents etc., re, 214(13) 
rent, royalties, 212(1)(d), 212(13) 
¢ alternative re rents and timber royalties, 216 
retiring allowances, etc., 212(1)G.1) 
¢ election to file return re, 217 
securities in satisfaction of income debts, 214(4) 
spousal/child support, 212(1)(f) 
standby charges and guarantee fees, 214(15) 
supplementary unemployment benefits, 212(1)(k) 
e election to file return re, 217 
timber royalty, 212(1)(e) 
e alternative re, 216 
trust or estate income paid to, 212(1)(c) 
withholding of, 215, Reg. 105 
* reduction of, Reg. 809 
Non-resident time 
¢ defined, 94(1) [proposed] 
Non-share-capital corporation 
¢ whether control acquired, 256(8.1) 
Non-share consideration (boot) 
e effect of mutual fund rollover, 132.2(1)(c) 
¢ effect on non-arm’s length sale of shares, 84.1(1)(b) 
¢ effect on section 85 rollover,.85(1)(b) 
Non-taxable obligation, defined, 240(1) 
Normal reassessment period 
¢ defined, 152(3.1) 
e limitation on reassessments, 152(4), (5) 
Nortel Networks spin-off, 55(3.02) 
Northern Canada 
¢ additional car allowance in Yukon and N.W.T., Reg. 
7306(a)(i11) 
* credit for residing in, 110.7, Reg. 7303.1 


* prescribed northern zone and prescribed intermediate zone, 
Reg. 7303.1 


* remote work site, employment at, 6(6) 

Northern Cod Compensation and Adjustment Program, see 
also Fishing: compensation programs 

* overpayments repaid, deductible, 60(n)(ii.1) 

* payments received under, taxable, 56(1)(a)(vi) 

¢« withholding of tax at source, 153(1)(m) 

Northwest Territories, see also Northern Canada 


¢ additional $0.04 reasonable kilometrage allowance, Reg. 
7306(a)(iii) 


e e e e e e e es e e e e e e e e e e es e 
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Northwest Territories (cont’d) 

* Risk Capital Investment Tax Credits Act, corporation under 
** prescribed assistance under, Reg. 6702(a.2) 

** prescribed LSVCC, Reg. 6701(i) 


** prescribed venture capital corporation, Reg. 6700(a)(xiii , 
Ean Tp g (a)(xiii) 


*¢ qualified investment, Reg. 4900(1)(i.12) 
* tax rates, see introductory pages 

Norway, see also Foreign government 

* stock exchange recognized, Reg. 3201(u) 


Not-for-profit organization, see also Non-profit organization 

¢ defined, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. XXIX A:5(b) 

Notary (in Quebec), see Lawyer 

Notch provision (medical expenses), 118.2(1)D 

Note, see Promissory note 

Note-taking services 

* disability supports deduction, 64(a)A(ii)F 

* medical expense credit, 118.2(2)(1.41) 

“Nothings”, ITAR 21, see also Eligible capital property 


Notice of assessment, 152(2) 
¢ date of, 244(14), (15) 


Notice of determination, 152(1.2), see also Determination 

¢ date of,.244(15) 

¢ loss carryforwards, 152(1.1) 

* partnership income or loss, 152(1.5) 

*¢ objection to, 165(1.15) 

* presumption re mailing date, 248(14) 

Notice of intent (to revoke RESP) 

¢ appeal from, 172(3)(e.1) 

¢ defined, 146.1(12.1) 

Notice of objection, 165, see also Objection 

* appeal following, whether new issues can be raised, 169(2.1) 

¢ deadline, 165(1) 

* determination of partnership income or loss, 165(1.15) 

* extension of time to file 

*¢ by Minister, 166.1 

*¢ by Tax Court, 166.2 

¢ form, 165(1), (2) 

¢ large corporation, issues to be specified, 165(1.11) 

* limitation on grounds for objection, 165(1.1) 

* service, 165(2), (6) 

Notice of revocation (of RESP) 

* defined, 146.1(12.2) 

¢ effect of, 146.1(13) 

Nova Scotia, see also Cape Breton; Province 

* Community Economic Development Corporation, qualified 
investment for deferred income plans, Reg. 4900(1)(.11) 

¢ Equity Tax Credit Act, corporation under, qualified investment, 
Reg. 4900(1)(i.11) 

¢ labour-sponsored venture capital corporation of 

** prescribed, Reg. 6700(a)(iil), (xiv) 

* offshore area 

** amount taxable earned in, Reg. 414, 415 

¢¢ included in “province”, 124(4)“province” 

** meaning, 248(1) 

¢ Offshore Petroleum Resources Accord, communication of 
information for, 241(4)(d)(vi) 

* prescribed area, for electrical energy or steam processing, 
127(9)“qualified property”’(c. 1) 

* prescribed designated region, 127(9)“specified 
percentage’’(a)(vi), Reg. 4607 

* prescribed stock savings plan, Reg. 6705(c) 

* qualified property acquired for use in, 127(9)“specified 
percentage’’(a), (e€) 

* tax rates, see introductory pages 

* unlimited liability company, 248(1)corporation” (Notes) 


Nuclear Fuel Waste Act 

* trust required by, no tax on, 149(1)(z.2) 

Numbers, see Dollar amounts in legislation and regulations 
Nun 

* income of, not taxed, 110(2) 

Nurse 

¢ defined, 118.4(2) 

Nursery school, see Child care expenses 

Nursing home 

* cost of care, as medical expense, 118.2(2)(b), (d) 


O 
OAS, see Old Age Security Act benefits 
OECD, see Organisation for Economic Cooperation and 
Development 
OSFI risk-weighting guidelines 
e defined, 248(1) 
Oaths 
* administration of, 220(5), Interpretation Act s. 19 
* defined, /nterpretation Act s. 35(1) 
Objection, 165, see also Appeal; Notice of objection 
° assessment or reassessment, to, 165(1) 
* books and records, 230(6) 
° 18008) penalties or suspension of receipting privileges, to, 
* effect of Minister’s filing notice, 165(4) 
* expense of making, deductible, 60(0) 
* extension of time for filing, 166.1, 166.2 
e Minister’s duty on, 165(3) 
° notice of, 165(1) 
e Part IV.1 tax, 187.6 
e Part VI.1 tax, 191.4(2) 
« Part X12 tax-2102(7) 
eo) Partexd3) taxa 2iiles 
¢ Part XII.4 tax, 211.6(5) 
* partnership income or loss, 165(1.15) 
e repayment on, 164(1.1) 
* restriction on collection action while underway, 225.1 
* second notice not required after reassessment, 165(7) 
* service of notice of, 165(2) 
* waiver of right to object, 165(1.2), 169(2.2) 
Obligation, see also Bond; Debt; Debt obligation 
* assignment of 
ee non-resident tax, 214(14) 
¢* where non-resident deemed resident, 214(9) 
¢ defined, ITAR 26(12)“obligation” 
¢ discount on, deduction for, 20(1)(f) 
¢ identification of, Reg. 807 
* issued at discount by tax-exempt person, non-resident, or 
government body, 16(2), (3) 
¢ parked, 80.01(7) 
¢ predecessor corporation, of, 87(6), (7) 
* principal amount of 
ee defined, 248(1) 
¢¢ limitation on deductibility, 18(1)(f) 
¢ purchase of, by issuer, 39(3) 
* received on amalgamation, ITAR 26(23) 
¢ sale of 
** non-resident tax, 214(7), (7.1) 
* satisfaction of, deemed not to be disposition, 49,1 
* specified, 80.01(6) 
* taxable and non-taxable, defined, 240(1) 
Obsolescence 
¢ allowance re, limitation on deductibility, 18(1)(b) 
Occupational therapist 
* certification of impairment 
¢¢ for disability credit, 118.3(1)(a.2)(iii) 
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Occupational therapist (cont'd) 2% 
ee for education credit, 118.6(3)(b)(11) 


¢ defined, 118.4(2) 
¢ therapy qualifying for medical expense credit, 118.2(2)(1.9) 


Offences, 238(1), 239 
attempted evasion, 239(1) 
compliance orders, on conviction of, 238(2) 
corporation officers, 242 
court has no power to decrease punishment for, 243 
credits, false statements, 239(1.1) 
disclosure of confidential information, 239(2.2) 
failure 
file return, 238(1) 
keep records, 238(1) 
keep tax deductions separate, 238(1) 
permit investigation, 238(1) 
withhold tax deductions, 238(1) 
false statements, 239 
fines, no deduction for, 18(1)(t) 
minimum fines, 243 
non-resident failing to give notice under s. 116(3), 238(1) 
penalties for, see Penalty 
refunds, false statements, 239(1.1) 
saving provision, 238(3) 
secrecy violation, 239(2.2) 
Social Insurance Number, re, 239(2.3) 
RESP contributions, 146.1(2)(g.3) 
two or more in one complaint, 244(2) 
Office, defined, 248(1) 
Office at home, see Work space in home 
Office de professions du Québec 
e dues to, deductible, 8(1)(i)(vi1) 
Office or employment 
e benefits from, includable in income, 6(1) 
¢ in home 
ee conditions for deductibility, 18(12) 
e income from, 5(1) 
ee deductions, 8 
ee inclusions, 6 
ee share options, 7 


° e e e e ° ° e e e e e e e e e e e e ° e e ° 


limitation on deductions, 8(2) 
loss from, 5(2) 
payment for loss of, see Retiring allowance 
share option benefits, 7 
used to purchase income-averaging annuity contract, 
deductible, 61(2)(b) 
Office rent 
¢ paid by employee, deduction, 8(1)(i)(11) 
*¢ certificate of employer, 8(10) 
Officer 
¢ administering and enforcing Act, 220(2) 
¢ bribery of, non-deductible, 67.5 
* corporation, of 
** execution of documents by, 236 
ee guilty of corporation’s offence, 242 
¢ defined (under “office”), 248(1) 
Official 
¢ defined, re communication of taxpayer information, 241(10) 
¢ CCRA, powers and duties delegated to, 220(2.01), Reg. 900 
Official receipt 
° defined 
¢¢ for political contributions, Reg. 2002(1) 
ee for donations and gifts, Reg. 3500 
Official receipt form 
° defined 
«for political contributions, Reg. 2002(1) 
¢« for donations and gifts, Reg. 3500 


Offset interest 

* against instalments, 161(2.2) 

* arrears against refund interest, 161.1 

Offshore assets 

¢ disclosure of, to CCRA, 233.3 

Offshore corporation, see Foreign affiliate; Non-resident 

Offshore drilling vessels 

* capital cost allowance 

¢* additional, Reg. 1100(1)(va) 

** separate classes, Reg. 1101(2b) 

Offshore investment fund, 94.1 

* property 

** cost base, additions to, 53(1)(m) 

ee designated cost, 94.1(2) 

ee prescribed, Reg. 6900 

Offshore region 

¢ prescribed, for investment tax credit, Reg. 4609 

Offshore trust, see also Trust (or estate): non-resident 

¢ distribution from, reporting requirement, 233.5 

* taxation of, where Canadian beneficiary, 94-94.4 

¢ transfer of property to, reporting requirement, 233.2 

Off-the-shelf seismic data, see Seismic testing 

Oil and gas, see Canadian oil and gas property expense; Flow- 

through shares; Petroleum/natural gas; Resource expenses 

Oil burner mechanic 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Oil or gas field 

° unitized, see Unitized oil or gas field in Canada 

Oil or gas well 

* allowances, 65, Reg. 1207 

*e* additional, Reg. 1208 

* certificate re, ceasing to be valid, 66.1(10) 

e defined, 248(1) 

Oil or gas well equipment 

* capital cost allowance, Reg. Sch. II:Cl. 10G), Sch. I:Cl. 41 

Oil refinery 

* capital cost allowance, Reg. Sch. II:Cl. 10(u), Sch. If:Cl. 41 

Oil sands, included in definition of ‘“‘mineral’’, 248(1) 

Oil shale, included in definition of “mineral”, 248(1) 

Oil Substitution Program, see Energy: conversion grant 

Okalta Oils Ltd. case overruled, 152(1.1) 

Old Age Security Act benefits 

¢ “clawback” tax on, 180.2 (Part 1.2) 

¢ deduction from income for, 60(w) 


emigration of taxpayer, no deemed disposition, 
128.1(10)“excluded right or interest’’(g)(11) 


excluded from pension income credit, 118(8)(a) 
included in income, 56(1)(a)(i) 
non-resident withholding tax, 212(1)(h) 


e US. residents, Canada—U.S. Tax Convention Canada-U.S. 
Tax Treaty:Art. XVUI:5 


¢ reduction in RRSP annuity to reflect, 146(3)(b)(ii) 

* repayment of, deduction for, 60(n) 

¢ withholding of benefits to cover clawback tax, 180.2(3), (4) 
“Old law” defined, ITAR 12 

Old person, see Age 

Older Worker Adjustment, Program for 

* income assistance taxable, 56(1)(a)(vi), Reg. 5502(b) 
* repayment of benefits, deduction, 60(n)(ii.2) 

¢ source withholding, 153(1)(m), Reg. 5502(b) 

Olsen case TCC decision overruled, 186(7) 

Ontario, see also Province 


* Community Economic Development bonds, eligible for RRSP 
investment, Reg. 4900(1)(i.1) 
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Ontario (cont’d) 
° oRaawy abe small businesses, investment by LSVCCs, Reg. 


* labour-sponsored venture capital corporation of 
** prescribed, Reg. 6700(a)(ii), (xi), Reg. 6700.2 
¢ northern, see Northern Canada 


¢ R&D super-allowance, 127(9)“super-allowance benefit 
amount” 


* tax rates, see introductory pages 

Onus, see Burden of proof 

Operating costs of automobile, see Automobile: operating costs 
Optic cable, see Fibre optic cable 

Optical scanner, for blind person 

* medical expense credit, Reg. 5700(1) 

* disability supports deduction, 64(a)A(ii)(D) 

Option, see also Stock option 

¢ defined 


*¢ for rule disallowing deductions or credits for option or share 


issuance, 143.3(1) 
¢ disposition of, 13(5.3) 
* exchanged, rules, 7(1.4) 
* exercised, 49(3), (4), (5) 
** overpayment of tax as consequence of, 164(5), (5.1) 
* expiry of, 49(2) 
** amalgamation, 87(2)(o) 
* granting of, disposition of property, 49(1) 
* included in “taxable Canadian property”, 248(1)‘taxable 
Canadian property”’(1) 
* qualified investment for RRSP etc., Reg. 4900(1)(e), (e.1) 
* received on amalgamation, ITAR 26(22) 
* stock, see Stock options 
¢ to acquire, exercised, 49(3), (4) 
°° effect of capital gains exemption, 49(3.2) 
* to acquire interest in partnership or trust, reductions in ACB 
flowed through, 49(3.01) 
* to acquire mutual fund trust units, see Stock options 
* to acquire shares 
** by employee, see Stock options 
* + deemed to be share for insurance demutualization, 139.1(1) 
*¢ predecessor corporation, of, 87(5) 
** reductions in ACB flowed into ACB of shares, 49(3.01) 
* to acquire specified property, exercise of, 49(3.01) 
* to dispose, exercised, 49(3.1), (4) 
Optometrist 
* certification of impairment 
¢¢ for disability credit, 118.3(1)(a.2)() 
¢¢ for education credit, 118.6(3)(b)(i) 
¢ defined, 118.4(2) 
Orckit Communications spinoff, Reg. 5600 


Ordering 

¢ charitable donations 

*¢ in order of year of contributions, 110.1(1.1)(b), 118.1(2.1) 

* charity loanbacks, 118.1(17) 

* credits of an individual, 118.92 

¢ debt forgiveness rules application, 80(2)(c) 

* debt obligations settled simultaneously, 80(2)(i) 

¢ deductions 

*¢ eligible capital property, for capital gains exemption, 

110.6( 17) 

** in computing taxable income, 111.1 

* designation of insurance properties, Reg. 2401(3) 

* disposition of depreciable property on death, 70(14) 

* disposition of identical shares for capital gains exemption, 
110.6(14)(a) 

* disposition of participating interests for foreign investment 
entity rules, 94.1(2)(u) 

* disposition of securities acquired under employee option 
agreement, 7(1.3), (1.31) 


. dividends, simultaneous, 89(3) 

* foreign affiliate surplus distributions, Reg. 5901 

* identical options, exercise of, 7(12) 

* internal reorganization rules, 51(4), 86(3) 

* mutual fund non-resident withholding tax payments, 218.3(7) 

* mutual fund qualifying exchange, 132.2(1)(e) 

* registered investment registration, 204.4(7) 

* spousal RRIF attribution, 146.3(5.3) 

* spousal RRSP attribution, 146(8.5) 

* transfer of depreciable property with pregnant loss, 
13021. 2\(e)Giy Bea W ia: a 

Ordinarily resident, 250(3) 

Ore 

¢ defined 

¢¢ for capital cost allowance, Reg. 1104(2) 

°° for resource allowance, Reg. 1206(1) 


* processing of, 125.1(3)“manufacturing or processing”, Reg. 
5203, Reg. Sch. II:Cl. 10(k) 


¢ tar sands, see Tar sands ore 

Organ transplant 

* expenses of, tax credit for, 118.2(2)(1.1) 

Organisation for Economic Cooperation and Development 
¢ transfer pricing guidelines, 247 

Original acquisition 

* defined, 127.4(1), 204.8(1), 211.7(1) 

Original amount 

* defined, re royalty reimbursements, 80.2(1)(a) 

Original editorial content 

¢ defined, 19.01(1) 

Original owner (of resource property) 

¢ defined, 66(15) 

*° for resource allowance, Reg. 1206(1) 

* reduction of Canadian resource expenses, 66.7(12), (12.1) 
* reduction of foreign resource expenses, 66.7(13) 

* successor corporation rules, 66.7 

Original right, defined, ITAR 20(3)(b) 

Orthopaedic shoes/boots 

* medical expense, Reg. 5700(e) 

Other recipient of a gift 

¢ defined, Reg. 3500 

Outdoor advertising structures 

* capital cost allowance, Reg. Sch. II:Cl. 8(1), Sch. II:Cl. 11(b) 
°° separate class, election, Reg. 1101(51) 

Outstanding amount 

¢ defined, for corporation attribution rules, 74.4(3) 
“Outstanding debts to specified non-residents” 

¢ defined, 18(5) 

¢ no deduction where debt-equity ratio exceeds 3:1, 18(4) 
Outstanding premiums 

¢ defined, insurers, Reg. 2400(1) 

* mean Canadian, see Mean Canadian outstanding premiums 
Overburden removal cost, designated 

* capital cost allowance, Reg. Sch. II:Cl. 12(q) 
Overcontribution to RRSP 

¢ tax on, 204.1(2.1), 204.2(1.1) 

Overhead expenses 

* R&D-related, 127(9)“qualified expenditure” Reg. 2900(4)-(10) 
Overpayment amount 

¢ defined, for corporate interest offset, 161.1(1) 
Overpayment of benefits, deductible when repaid, 60(n) 
Overpayment of tax 

e« deemed 

¢¢ Child Tax Benefit, 122.61(1) 

¢* GST credit, 122.5(3) 

* defined, 164(7) 
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Overpayment of tax (cont’d) 
e refund of, 164 


ee UI premium tax credit, 126.1(6), (7) 

Overseas Canadian Forces school staff 

e defined, 248(1) 

* members deemed resident in Canada, 250(1)(d.1), 250(2) 

° option of filing as resident, 250(1)(d.1) 

¢ prescribed order, Reg. 6600 

Overseas employment tax credit, 122.3 

¢ foreign tax credit and, choice between, 126(1)(b)(i) 

¢ incorporated employee, credit disallowed, 122.3(1.1) 

° not reduced by additional minimum tax carried over, 
122.3(2)“tax otherwise payable under this Part for the year” 

Over-the-counter stocks 

¢ qualified for deferred income plans before 2002, Reg. 
4900(1)(s) 

Owner 

° original, of resource properties, defined, 66(15)“original 


° predecessor, of resource property, defined, 66(15)“predecessor 
owner 

Owner-occupied home 

° defined, for Home Buyers’ Plan withholding exemption, Reg. 
104(3.1) 

Ownership 

¢ certificates of, 234, Reg. 207 

ee penalties for offences re, 162(4) 

¢ change of, certificates, Reg. 502 

e rights, see Ownership rights 

Ownership rights 

¢ defined, for insurance demutualization, 139.1(1) 

* rollover to shares of insurance corporation, 139.1(4)(a), (d) 

Oxygen, medical expense credit, 118.2(2)(k) 

Oxygen concentrator, medical expense credit, 118.2(2)() 


p 
PA, see Pension adjustment 
PA offset 
e defined, Reg. 8300(1) 
PAR, see Pension adjustment reversal 
PBC, see Principal-business corporation (exploration and 
development); Principal-business corporation (real property) 
PFIC, see Pension fund investment corporation 
PSB, see Personal services business 
PSPA, see Past service pension adjustment 
PSPA withdrawals 
¢ defined, Reg. 8307(5) 
PUC, see Paid-up capital 
Packaging material 
¢ deemed to be inventory, 10(5) 
¢ valuation of, 10(4) — 
Padmore case overruled, ITCIA 6.2 
Page turner 
¢ disability supports deduction, 64(a)A(ii)(P) 
Paid-up capital 
¢ amalgamation, on, 87(3), (3.1) 
* computation of 
additions to, 84.1(3) 
after designation of amount re shares, 192(4.1), 194(4.2) 
after exchange of convertible property, 51(3) 
after internal reorganization, 86(2.1) 
after rollover of property to corporation, 85(2.1) 
after share-for-share exchange, 85.1(2.1) 
corporation becoming resident in Canada, 128.1(2), (3) 
insurance corporation following demutualization, 139.1(6) 
¢ holding corporation, 139.1(7) 


*e° on transfer of insurance business, 138(11.7) 

* contributed surplus converted into, no dividend deemed, 

84(1)(c.1)-(c.3) 

cooperative corporation, of, 89(1)““paid-up capital’’(b) 

credit union, of, 89(1)“paid-up capital’’(b) 

deductions from, 66.3(2) 

defined, 89(1), 248(1) 

flow-through shares, 66.3(4) 

increase in, 84(1), 84(5)(d) 

¢ mutual fund corporation, by, not deemed dividend, 131(4) 

non-resident shareholder, 212.1 ; 

reduction of, deemed a dividend, 84(4), (4.1) 

stripping, 84.1, 212.1 

Paid-up insurance, deduction for premiums, 18(9.01) 

Paid-up premium 

¢ defined, Reg. 2700(1) 

Painter and decorator 

* apprenticeship job creation credit, 127(9)“investment tax 

credit” 

Panko case overruled, 239(3) 

Parent (corporation) 

* continuation of wound-up subsidiary, 88(1.5) 

¢ defined, 88(1) 

* incorporated after end of subsidiary’s year 

e * computation of income and tax payable, 88(1.3) 

Parent (human) 

* dependent, 118(6)(b) 

¢ extended meaning, 252(2) 

Parental leave 

¢ qualifying period for pension earnings 

e* Reg. 8507(3) 

Parity/advisory committee 

¢ dues paid by employee, deduction, 8(1)(i)(v1) 

Parked obligation (debt parking) 

e deemed settled, 80.01(8)(a) 

¢ defined, 80.01(7) 

Parking 

¢ automobile or other vehicle 

*« excluded from benefit for operating costs and standby 
charge, 6(1.1) 

ee taxable benefit, 6(1)(a), 6(1.1) 

eee exception for disabled employee, 6(16) 

¢ debt, see Debt parking 

Parking area 

* capital cost allowance, Reg. Sch. I:Cl. 1(g) 

¢ for mine, Reg. Sch. I:Cl. 10(1) 

Parliament, see also Government 

¢ defined, Interpretation Act 35(1) 

¢ member of, see Member: Parliament 

Parson, see Clergyman 

Part 1.2 tax, 180.2 

e deduction for, 125.3 

*¢ amalgamation, on, 87(2)(j.9) 

e unused credit 

ee reassessment, 152(6)(f) 

Part I.3 tax credit 

¢ unused, carryback of 

** overpayment of tax as result, 164(5), (5.1) 

Part IV tax 

* imposed, 186(1) 

¢ refund of, 129(1) 

Part VI tax 

¢ credit for, 125.2 

** unused, reassessment, re, 152(6)(e) 

¢ deduction 

** amalgamation, on, 87(2)(j.9) 
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Part VI tax (cont’d) 

* imposed, 190.1(1) 

Part VI.1 tax 

* deduction from taxable income re, 110(1)(k) 
* liability for, transferred on amalgamation, 87(2)(ss) 
* payment of, 157(1) 

Part VII refund, defined, 192(2) 

Part VIII refund, defined, 194(2) 

Part XII.2 tax, 210.2, 210.3 

* credit for, 210.2(3) 

* + included in beneficiary’s income, 104(31) 
¢ deduction for, 104(30) 

Part XII.6 tax 

¢ deductible, 20(1)(nn) 

Part-time attendant 

¢ deduction from income, 64(a)A(ii)(J) 

¢ medical expense credit, 118.2(2)(b.1) 
Part-year resident, 114 

* cash method of computing income, on, 28(4) 
farmer/fisherman, 28(4) 

foreign tax credit, 126(2.2), (3) 

“income for the year”, 120(3) 


alata ast 8 property, capital cost allowance, Reg. Sch. 
I:Cl. 1 


* tax credits, 118.91 

Parthenon Investments case overruled, 256(6.1) 

Partial debt obligation 

* treated the same as entire obligation, 248(27) 

Partial dependency, 118.3(3) 

Partial disposition 

* cost base of property remaining, 53(2)(d) 

¢ specified debt obligation, 142.4(9) 

Participant (re butterfly transactions) 

¢ defined, 55(1)“permitted exchange”(b) 

* specified debt obligation, 142.4(9) 

Participate 

¢ defined, for third-party penalty, 163.2(1) 

Participating employer 

¢ deferred profit sharing plan, 147(1.1) 

* registered pension plan, 147.1(1), Reg. 8308(7) 

Participating interest 

¢ defined 

ee FAPHruléss 95,G;2) 

*¢ foreign investment entity rules, 94.1(1) [proposed], 

94.1(2)(s) [proposed], 248.1 

Participating life insurance policy 

¢ defined, 138(12), 211(1), Reg. 1408(1) 

Participating percentage 

* defined, 95(1) 

Participation certificate 

* no interest payable on tax due, 161(5) 

Participation period 

¢ defined 

¢¢ for Home Buyers’ Plan, 146.01(1) 

*¢ for Lifelong Learning Plan, 146.02(1) 

Partition of property 

¢ rules, 248(20)—(23) 

¢¢ disproportionate partition, 248(20) 

** proportionate partition, 248(21) 

Partner, see also Partnership 

* active, application of debt forgiveness rules, 80(1)“forgiven 
amount’ B(k) 

* agreement by, validity, 96(3) 

* automobile provided to 

** amount included in income, 12(1)(y) 


becoming resident in Canada, 96(8) 
contribution of property to partnership, 97(1) 


debt forgiveness rules, application where partnership issued 
debt obligation, 80(15) 


debt owing by, where treated as partnership debt, 80(2)(n) 
deceased 

* value of rights or things to date of death, 53(1)(e)(v) 
deemed, for certain purposes, 248(13) 

BO property acquired with government assistance, 
election by, see Partnership: election by members 

election re fiscal period of terminated partnership, 99(2)—(4) 
election to renounce investment tax credit, 127(8.4) 
inducement payments or reimbursement received by, 12(2.1) 
limited, see Limited partner 

loan by, to partnership 

* interest paid on money borrowed to make, 20(3.2) 
non-resident 

* creates non-Canadian, partnership, 102(1) 

* payments to, withholding tax, 212(13.1)(b) 

notice to, 244(20) 


objection to determination of partnership’s income or loss, 
165(1.15) 


* obligation to pay interest re land purchase, 18(2.1) 


passive, see Limited partner; Specified member (of 
partnership) 


retiring, allocation of share of income to, 96(1.1) 

* deduction, 96(1.3) 

¢ deemed carrying on business in Canada, 96(1.6) 

¢ right to share in income 

*¢ deemed not capital property, 96(1.4) 

return on death of, 150(4) 

rules for computing income etc., 96(1) 

share of exploration and development expense, 66.1(7), 
66.2(6), (7) 

tax matters, designation by partnership, 165(1.15) 


Partnership, see also Limited partnership; Partner; Partnership 
interest 
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accrued interest income, 12(3) 

“acquisition cost”, ITAR 20(4)“acquisition cost” 
acquisition of foreign affiliate from, 91(7) 
agreement by members, validity, 96(3) 

agreement to share income 

¢ in unreasonable proportions, 103(1.1) 

° to avoid tax, 103(1) 

allocation to retiring partner, 96(1.1) 

° deduction, 96(1.3) 

annuity contract, interest in, 12.2 

assumptions, 96(2) 

business of, continued as sole proprietorship, 98(5) 
Canadian, defined, 102(1) 

Canadian development expenses of, election to exclude, 
66.2(5)“Canadian development expense’’(f) 


Canadian oil and gas property expenses of, election to exclude, 
66.4(5)“Canadian oil and gas property expense”(b) 
Canadian partnership, defined, 102(1) 

Canadian securities owned by, 39(4.1) 

capital cost allowance, Reg. 1102(1a) 

capital gain of, exemption for, 39.1(4) 

ceasing to exist, 98 

* continuation of, by another partnership, 98.1(2) 
continued by new partnership, 98(6) 

continued by proprietor, 98(5) 

cumulative eligible capital deduction, 24(3) 
deemed proceeds of disposition, 98(2) 
disposition of property, 98(1) 

property transferred to corporation, 85(3) 

¢ rules applicable, 98(3), (4) 

charitable donations, see gifts made by (below) 
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Partnership (cont’d) 
* common-law, see Common-law partner 


e 


continuation 

as new partnership, 98(6) 

by another partnership, 98.1(2) 

by proprietor, 98(5) 
contribution of property to, 97 

capital cost to partner exceeds proceeds, where, 97(4) 

majority interest partner, by, 40(3.3), (3.4) 
corporate 

gross revenue from active businesses, 125.1(4) 

small business deduction, 125(6) 
¢ “specified partnership income”, 125(7) 
¢ “specified partnership loss”, 125(7) 
corporation deemed member, 125(6.1) 
death of partner, return, 150(4) 
debt obligation issued by, 80(13)E(a), (14)(b), (15), (18) 
deemed person for affiliated persons definition, 251.1(4)(b) 
deemed person for debt forgiveness rules, 80(1), 80.01(1) 
deemed person for flow-through share provisions, 66(16) 
deemed person for international banking centre rules, 
33.1(2)(a) 
deemed person for Part IV.1 tax, 187.4(c) 
deemed person for scientific research tax credit rules, 127.3(7) 
deemed person for seizure of property by creditor, 
79(1)“person” 79.1(1)“person’”’ 
deemed person for share-purchase tax credit rules, 127.2(9) 
deemed person for tax on carved-out property, 209(6) 
deemed person for tax shelter identification rules, 237.1(1) 
deemed taxpayer for tax shelter investment cost rules, 
143.2(1)“taxpayer” 
deemed person for withholding tax obligations, 227(5.2), (15) 
defined, nowhere (see case law) 
depreciable property, ITAR 20(3), (5) 
determination of income or loss, 152(1.4)—(1.8) 

objection to determination, 165(1.15) 
dividend received from foreign affiliate, 93.1(2) 

from pre-acquisition surplus, 92(4)—(6) 
drilling and exploration expenses, ITAR 29(9), (10), (13) 
election by members 

date to be made, 96(4) 

late-filed, 96(5) 
* penalty, 96(6), (7) 
* special cases, 96(5.1) 

re property transferred, 97(2) 

validity, 96(3) 
eligible capital property of, exemption for, 39.1(5) 
exempt, for resource allowance claims, Reg. 1206(1) 
exempt persons, anti-avoidance rule, 96(8) 
family farm, see Family farm corporation/partnership 
farming business of 

disposition of land used in, 101 
financial institution, 142.2(1)“financial institution’’(b) 
fiscal period of, 249.1(1)(b)(ii) 
pigieee, entity for capital gains exemption, 39.1(1), (4), 
( 


disposition of interest in, 39.1(2)B(c) 
foreign investment entity owned by, 96(1)(d)(iii) 
foreign, partner becoming subject to Canadian tax, 96(8) 
foreign resource property disposition, 59(1.1) 
fuel tax rebate of, 111(11) 
gains and losses, determination of, 96(1.7) 
gifts made by 

corporation’s share, 110.1(4) 

individual’s share, 118.1(8) 
includes another partnership that is a member, 102(2) 
income of, 12(1)(1), 96(1) 

determination by CCRA, 152(1.4)-(1.8) 

income splitting, 103 


e e e e ° e e e e e e e e e e e e e e e e e e e e e e e e 
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* minimum tax applicable to partner, 127.52(2) 
information return, Reg. 229 

¢ failure to make, 162(7.1), (8), (8.1) 

¢ foreign-based information, 233.2—233.5 
demand for, 233(2) 

interest accrued, 12(3) 

interest in, see Partnership interest 


interest on debt relating to acquisition of land, 18(3)“interest 
on debt relating to the acquisition of land”(b) 


international banking centres, and, 33.1(2) 
investing in residential property or Canadian film 

* capital cost allowance limitation, 127.52(2) 
investment tax credit, allocation to partners, 127(8) 
¢ non-limited partners, 127(8.3) 

life insurance policy, interest in, 12.2 

limited, see Limited partnership 

limited liability, see Limited lability partnership 
loan to, by partner 

* interest paid on money borrowed to make, 20(3.2) 

loss of, minimum tax applicable to partner, 127.52(2) 
majority interest partner, 248(1) 

manufacturing etc., profits, Reg. 5204 

member, see Partner 

name, reference to on documents, 244(20)(a) 

new, continuing predecessor partnership, 98(6) 
non-Canadian 

¢ withholding tax on payments to, 212(13.1)(b) 

non-existent 

¢ extended deadline for assessment of non-partners, 152(1.8) 

non-resident controlled 

* corporate member’s specified income deemed nil, 125(6.2) 

¢ deemed, 125(6.3) 

notice to, 244(20) 

Part IV.1 tax, 187.4 

Part XIU tax, application of, 212(13.1), (13.2) 
partner, see Partner 

payment on ceasing to be member of 

* used to purchase income-averaging annuity contract, 
deductible, 61(2)(k) 

“percentage of member”, ITAR 20(4)“percentage” 
personal-use property of, 46(4) 

political contributions, allocation of, 127(4.2) 

property 

* right to receive 

adjusted cost base, 53(2)(0) 

reference to, constitutes reference to partners, 244(20) 
renounced resource expenses, return to be filed re, 66(12.69) 
¢ late filing, 66(12.74), (12.75) 

research and development expenses, no carryforward, 
96(1)(e.1) 

resident of, Income Tax Conventions Interpretation Act s. 6.2 
residual interest in, 98.1(1) 

resource allowance 

* claimed by partner, 20(1)(v.1), Reg. 1210(3) 

* not claimed at partnership level, 96(1)(d) 

resource expenditures, by members, 66(18) 

¢ allocation of assistance, 66.1(7), 66.2(6), (7), 66.4(6), (7) 

resource expenses of 

¢ deemed made by partners, 66(18) 

* election by partner to exclude, 66.2(5)“Canadian 
development expense”(f), 66.4(5)“Canadian oil and gas 
property expense’’(b) 

* not claimed at partnership level, 96(1)(d), 66.1(7), 66.2(6), 
(7), 66.4(6), (7) 

* renounced, 66(12.69), (12.74), (12.75) 

resource expenses renounced to 

* non-arm’s length relationship deemed, 66(17) 

return, see information return (above) 
right to share in income 
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Partnership (cont'd) 

*¢ disposition of, 96(1.2) 

eee death of taxpayer, on, 96(1.5) 

eee deduction, 96(1.3) 

**e rules for computing income etc., 96(1) 
¢ rollover to, 97(2) 

* scientific research tax credit, 127.3(4), (7) 

* service of documents on, 244(20)(b) 

¢ share-purchase tax credit, 127.2(4), (9) 

* small business bond issued by, 15.2(6) 

¢ small business deduction, 125(6) 

* soft costs relating to construction, 18(3.1)(b), 18(3.2)(b) (iii) 
* specified member, defined, 248(1) 

* taxable dividends received by, 186(6) 

* taxation year of, 96(1)(b) 

¢ terminated 

¢¢ fiscal period of, 99(1) 

**¢ member’s election re fiscal period, 99 

* tiered, see Tiers of partnerships 

* transfer of property by partner to, 97(1), (2) 
* transfer of property to corporation, 85(2) 
*¢ partnership wound up, 85(3) 


° “undepreciated cost to the partnership”, ITAR 
20(4)“undepreciated cost to the partnership” 


* unit, see Limited partnership unit; Partnership interest 
* value of rights or things on death, 53(1)(e)(v) 
* winding-up of, see ceasing to exist (above) 
¢ withholding tax, 227(15) 
Partnership interest, see also Limited partnership unit 
* acquired through amalgamation, 87(2)(e.1) 
adjusted cost base 
¢ additions to, 53(1)(e) 
¢ deductions from, 53(2)(c) 
* negative, whether capital gain, 40(3)—(3.2) 
* recomputation of following debt forgiveness, 53(4)—(6) 
¢ artificial transactions, 40(3.13) 
¢ borrowed money used to acquire, 20.1(5) 
*¢ deductions from, 53(2)(c) 
* capital contribution where other person withdraws funds, 
40(3.13) 
* constitutes specified property, 54“‘specified property”(c) 
* disposition of, 100 
ee gain from, 100(2), (2.1) 
ee loss from, 100(4) 
* subsequent to debt forgiveness, deemed capital gain, 
80.03(2), (4) 
° seni pr to parent on winding-up of subsidiary, 88(1)(a.2), 
c) 
* expenses of selling or financing, 20(1)(e) 
* foreign affiliate’s, adjusted cost base of, 95(2)(j) 
* issuance of not deductible to partnership, 143.3(4) 
* limited liability partnership, see Limited liability partnership 
¢ loan of, 96(1.7) 
* owned on Dec. 31/71, ITAR 26(9)-(9.4) 
person having, deemed member, 248(13) 
qualified investment for RRSP etc., Reg. 4900(1)(n) 
residual, 98.1(1) 
transfer on death, 98.2 
whether taxable Canadian property, 248(1)“taxable Canadian 
property’’(g) 
Parts 
¢ deemed to be inventory, 10(5) 
* valuation of, 10(4) 
Partsperson 
* apprenticeship job creation credit, 127(9)“investment tax 
credit” 
Passenger automobile 
* defined (for pre-1966 cars only), Reg. 1102(11) 


Passenger vehicle, see also Automobile 
* acquired at non-arm’s length 

** deemed cost of, 13(7)(h) 

* capital cost limited to $24,000, 13(7)(g) 
¢ defined, 248(1) 

* interest on money borrowed to buy 

¢¢ limitation on deductibility, 67.2 

¢ leasing costs 

** limitation on deductibility, 67.3 

** more than one lessor, limitation on deductibility, 67.4 
¢ luxury, limitations on 

¢¢ bad debt from sales of, 20(4) 


*¢* capital cost allowance, 13(7)(g), Reg. 1101(laf), 7307(1), 
Reg. Sch. II:Cl. 10.1 


ee year of disposition, Reg. 1100(2.5) 

* interest deductibility, 67.2, Reg. 7307(2) 

* leasing cost, 67.3, 67.4, Reg. 7307(3), (4) 

* terminal loss disallowed, 20(16.1), Reg. 1100(2.5) 

recapture exception, 13(2) 

* transferred to corporation by shareholder 

°° capital cost or cost, 85(1)(e.4) 

Passive income 

¢ dividends, 82(1), 90 

¢ film/video production, see Investor (re Canadian film/video tax 
credit) 

* foreign affiliate, see Foreign accrual property income 

* generally, 9(1) 

* interest, 12(1)(c), 12(4) 

e non-resident, of, 212 

Passive partner, see Limited partner; Specified member (of 

partnership) 

Past service event 

¢ defined, 147.1(1), Reg. 8300(1), (2) 

* restrictions on pension benefits, 147.1(10) 

Past service pension adjustment 

* accumulated, Reg. 8303(1)(a) 

¢ defined, 248(1), Reg. 8303 

¢ foreign plan, Reg. 8308.1(5), (6) 

net 

*¢ calculation of, 204.2(1.3) 

*° defined, 146(1)“net past service pension adjustment” 

* occurring in 1991, Reg. 8303(2.1) 

¢ provisional, Reg. 8303(2), (3) 

Patent 

¢ application, legal fees deductible, 20(1)(cc) 

¢ capital cost allowance 

°° 25% rate, Reg. 1100(1)(a)(xxx), 1100(9.1), Reg. Sch. II:Cl. 

44 


¢e allocated over life of patent, Reg. 1101(1)(c), 1100(9), Reg. 
Sch. II:Cl. 14 

* non-resident withholding tax, 212(1)(d) 

¢ paid to U.S. resident, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XII:3(c) 

Patient 

¢ defined, 118.2(2)(a) 

e medical expenses for, 118.2(2) 

Patronage 

¢ allocation in proportion to 

e¢ defined, 135(4), Reg. 4901(2) 

¢¢ holding forth prospect of, 135(5) 

*« members/non-members, 135(2) 

Patronage dividends, 135 

¢ carryover of deduction, 135(2.1) 

* corporation paying, tax payment, 157(2) 

¢ deduction, 20(1)(u), 135(1) 

** exclusion where non-arm’s length, 135(1.1) 

* paid to non-resident, 212(1)(g) 

* payments, information return, Reg. 218 
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Patronage dividends (cont’d) 

* receipt of, income, 135(7) 

¢ where marketing board used, 135(8) 

Pattern 

° capital cost allowance, Reg. Sch. I:Cl. 12(d) 
Pay equity 

* averaging of settlement received, 110.2, 120.31 
Pay period 

¢ defined, Reg. 100(1) 

Payable 

e meaning of, Reg. 104(24) 

Payable net accounting income 

¢ for foreign investment entity rules 

e¢ defined, 94.1(1) [proposed] 

Payee 

¢ defined, Reg. 237(1) 

Payment(s), see also Deductions in computing income; 
Expenses; Income; Payment of tax 

¢ based on production or use, income, 12(1)(g) 


e ITA, under, not deductible from business or property income, 


18(1)(t) 

¢ instalment, see Instalment payments 

° lump sum, ITAR 40; Reg. 103 

° aris oan and support, see Support payments (spousal or 
chi 

e non-residents, to, Part XIII 

*¢ information return, Reg. 202 

* periodic, see Periodic payments 

¢ shareholder or prospective shareholder, to, 15(7) 

ee from corporation, 15(1) 

¢ tax transfer, to provinces, 154, Reg. 3300 

Payment of tax, 153, 156, 158 

* balance due day, defined, 248(1) 

¢ carved-out income, on, 209(4) 

° certificate before distribution, 159(2) 

° failure to obtain, 159(3) 

corporations, 157 

¢ where instalments not required, 157(2), (2.1) 

credit union, 157(2) 

death of taxpayer, on 

¢ election to pay in instalments, 159(5) 

deduction at source, 153(1) 

deemed, see also refundable credits 

¢ trust, by, re non-qualified investment, 202(6) 

deferral of 

* appeal for purpose of, penalty, 179.1 

deferred income plans 

*  over-contributions, 204.3 

* property acquired by, 207 

¢ property held by, 207.2 

departure tax 

¢ election to defer, 220(4.5)-(4.54), Reg. 1300 

farmers and fishermen, 155, 156.1 

individuals, 153(2), 156, 156.1 

instalment, see also Instalment payments 

non-residents, 215 

on behalf of others, 159 

Part I.1, 180.1(@)(b) 

Part 1.2, 180.2(5)(b) 

Part I.3, 181.7 

Part I, 183(2) 

Part Il, 185(2) 

Part I.1, 185.2(4) 

Part IV, 187(2) 

Part IV.1, 187.2 

Part V, 188(1.1), 189(6) 

Part VI, 190.21 
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Part V1.1, 191.1(1) 

Part VII, 192(1) 

Part VII, 194(1) 

Part IX, 196 

Part Xy198Q) 

Part X.1, 204.3(1) 

Part X.2, 204.7(1) 

Part X.3, 204.86(c) 

Part X.4, 204.92(c) 

Part XI, 207(1) 

Part X1-1,°207-2(1) 

Part X1.2, 207.4 

Part X13, 207.73) 

Part XII, 208(2) 

Part XII.1, 209(4) 

Part XII.2, 210.2(5)(c) 

Part XII.3, 211.4 

Part XII.4, 211.6(4) 

Part XIII, 215(1) 

Part XIV, 219(1) 

patronage corporations, 157(2) 

postponement, where income in blocked currency, 161(6) 
public authorities disposing of cultural property, 207.3, 207.4 
registered investment, 204.7 

remainder payment, 158 

retirement compensation arrangement, 207.7(3) 
security for, 220(4)-(4.4), Reg. Part XXII 
tax-exempt persons, 208(2) 

tax-exempt persons paying royalties etc., 208(2) 
taxpayer leaving Canada, 226(1) 

transfer among tax accounts, 221.2 

trustee, etc., 159(1) 

* personal liability, 159(3) 

Payoffs 

¢ no deduction for, 67.5 

Payroll deduction, see also Withholding tax 

¢ Family Support Plan, Reg. 100(3)(d) 

* income tax, 153(1), see also Withholding tax 

¢ RRSP contributions, Reg. 100(3)(c) 

¢ RPP contributions, Reg. 100(3)(a) 

Payroll taxes (provincial) 

¢ deductibility of, 18 

Peat 

* property for use in harvesting, 127(9)“qualified property” 
Penalty, see also Offences 

appeal without reasonable grounds, 179.1 

burden of proof of offence on Minister, 163(3) 
charity, see Registered charity: penalties 
confidential information, contraventions re, 239(2.2) 
conviction of offence, on, 238(1), 239 

* second penalty, when applicable, 239(3) 
corporation’s failure to file information return, 162(10) 
court has no power to decrease punishment, 243 
deficient instalments of tax, 163.1 

destruction of records, for, 239(1) 

dishonoured cheque, for, 162(11) 

failure to file prescribed form, R&D corporation, 149(7.1) 
failure to file return, 162(1) 

* repeated penalties, 162(2) 

¢ trustees etc., 162(3) 

failure to remit tax withheld, 227(9) 

* applicable only on amounts over $500, 227(9.1) 
¢ salary or wages, from, 227(9.5) 

failure to withhold tax, 227(8) 

¢ salary or wages, from, 227(8.5) 

false statement, 163(2), 239(1) 

¢ by third party or tax preparer, 163.2 


e e e e e e e e e e e e es e e e e e e e e e 
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Penalty (cont’d) 


e 


charity receipt, 188.1(9), (10) 

re renunciation of resource expenses, 163(2.2) 
frivolous appeal, 179.1 
gross negligence, 163(2) 
incomplete return, 162(5) 


incorrect tax shelter identification number, for 
239(2.1) 


interest on, 161(11) 

large corporations, late return, 235 

late designation 
Canadian exploration or development expense, 66(14.5) 
refundable Part VIII tax, 194(8) 

late-filed election, 220(3.5) 
capital gains exemption triggering, 110.6(26), (29) 
disposition of share in foreign affiliate, 93(6) 
partners, 96(6) 
transfer to corporations, 85(8), (9) 


late filing of form re renunciation of resource expenses, 
66(12.75) 


providing, 


¢ late filing of return, 162(1), 235 
¢ late instalments of tax, 163.1 


misrepresentation, 163(2) 
by third party or tax preparer, 163.2 
not deductible from income, 18(1)(t), 67.6 
ownership certificates, offences re, 162(4) 
Part IV.1 tax, 187.6 
Part VI.1 tax, 191.4(2) 
Part XII.2 tax, 210.2(7) 
Part XH.3 tax, 21175 
Part XII.4, 211.6(5) 
partnership information return, failure to file, 162(7.1), (8.1) 
RRSP issuer extending advantage to annuitant or non-arm’s 
length person, 146(13.1) 
registered charity, see Registered charity: penalties 
regulations, failure to comply with, 162(7) 
repeated assessments of, 162(2) 
repeated failures to report an amount of income, 163(1) 
small business bond, false declaration, 15.2(5) 
small business development bond, false declaration, 15.1(5) 
Social Insurance Number 
failure to provide, 162(6) 
wrongful communication of, 239(2.3) 
tax advisor, 163.2 
tax shelter identification number, offences re, 237.1(7.4) 
deduction disallowed while penalty unpaid, 237.1(6.1) 


¢ third party, 163.2 


transfer pricing, 247(3), (11) 
waiver of, by Minister, 220(3.1) 


Pension, see also Pension plan; Canada Pension Plan/Quebec 
Pension Plan 


* adjustment, see Pension adjustment 


benefits 
income, 56(1)(a)(i) 
* exemption, 57 
paid to non-resident, 212(1)(h) 
¢ election to file return, 217 
aid to U.S. resident, Canada—U.S. Tax Convention Canada- 
ts. Tax Treaty:Art. XVII 
paid to widow(er), 57(5) 
transferred to another plan, deductible, 60() 
unpaid, 78(4) 
credit, see Pension credit 
defined, Income Tax Conventions Interpretation Act s. 5, 
Canada—U.S. Tax Convention Canada-U.S. Tax Treaty:Art. 
XVIII:3 
disability benefit 
constitutes earned income for RRSP, 146(1)“earned 
income’’(b.1) 


* Halifax disaster, exempt, 81(1)(f) 


income 
credit for, 118(3) 

° unused, transfer to spouse, 118.8 
defined, 118(7) 
qualified, defined, 118(7) 

not treated as annuity, 58(6) 


* paid to non-resident, 212(1)(h) 


election to file return, 217 


paid to U.S. resident, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XVIII 


periodic payments, see Periodic pension payment 
plan, see Pension plan 
RCMP, exempt, 81(1)(i) 
service, exempt, 81(1)(d) 
from other country, exempt, 81(1)(e) 


* superannuation or pension benefits 


defined, 248(1) 
surplus, see Pension surplus 


Pension Act, pension under, exempt, 81(1)(d) 
Pension adjustment, see also Pension credit 


anti-avoidance rule (1990), 146(5.21) 

defined, 248(1), Reg. 8301(1), see also Pension credit 
limits, 147(5.1)(c), 147.1(8), (9), Reg. 8506(2), 8509(12) 
past service, see Past service pension adjustment 
reversal, see Pension adjustment reversal 

special rules, Reg. 8308 


Pension adjustment reversal 
* defined, 248(1)“total pension adjustment reversal”, Reg. 8304.1 
* effect of, 146(1)“RRSP deduction limit”R, 146(1)‘‘unused 


RRSP deduction room”R, 204.2(1.1)(b)R 


* regulations respecting, 147.1(18)(d), (t), Reg. 8304.1 
* reporting requirements, Reg. 8402.01 

Pension benefits act, provincial 

* registration under, 147.1(2)(a)(iti) 

Pension Benefits Standards Act 


administration of 


communication of information obtained under ITA, 
241(4)(d)(vii) 


* registration under, 147.1(2)(a)(ii1) 

Pension corporation 

¢ exemption, 149(1)(0.1), (0.2) 

Pension credit, see also Pension adjustment 
¢ artificial reduction of, Reg. 8503(14) 

¢ calculation of, Reg. 8301 


deferred profit sharing plan, Reg. 8301(2) 
foreign plan, Reg. 8308.1(2)-(4) 
registered pension plan 

¢ defined benefit provision 

multi-employer plan, Reg. 8301(7) 

° ordinary plan, Reg. 8301(6) 

° specified multi-employer plan, Reg. 8301(5) 
downsizing benefits, effect of, Reg. 8308(9) 
money purchase provision, Reg. 8301(4) 
non-vested termination, Reg. 8301(8), (9) 
remuneration for prior years, Reg. 8308(3)(b) 
replacement of benefits, effect of, Reg. 8304 
transitional rule, Reg. 8301(10) 

rounded to nearest dollar, Reg. 8311 

specified retirement arrangement, Reg. 8308.3(2)—(5) 

constitutes pension adjustment, Reg. 8301(1) 

DPSP contribution limits, effect on, 147(5.1) 

multi-employer plan, effect on PA limit, 147.1(9) 

non-refundable credit, for $1,000 of pension income, 118(3) 

reporting of, Reg. 8401(3) 


e e e e e e ° e 


Pension fund investment corporation, 149(1)(0.2)(iii) 
Pension fund real estate corporation, 149(1)(0.2)(i1) 
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Pension plan, see also Registered pension plan 

¢ appeal from refusal to register, 172(3)(f), 172(5) 

* benefits flowed through trust, 104(27) 

e Canada, see Canada Pension Plan/Quebec Pension Plan 

e contract under, 254 

¢ dollar limits, see Pension adjustment 

¢ foreign plan, see Foreign plan (pension plan) 

¢ individual, Reg. 8515 

¢ legal expenses of collecting or establishing right to benefit 
under 

ee deduction for, 60(0.1) 

ee income when recovered, 56(1)(1.1) 

* payments, averaging provision, ITAR 40 

* provincial, see Provincial pension plan, prescribed 

¢ Quebec, see Canada Pension Plan/Quebec Pension Plan 

e registered, see Registered pension plan 

¢ Saskatchewan, see Provincial pension plan, prescribed 

¢ surplus, see Pension surplus 

e transfers between, 147.3 

Pension surplus 

¢ transfer of, 604.01), 147.3(4.1), (7.1) 

Pension trust 

° exempt, 149(1)(o) 

Pensionable service 

¢ defined, Reg. 8500(1) 

Percentage 

e rates of tax, see Rates of tax 

¢ specified, see Specified percentage 

Performer, see Actor 

Period of disability 

¢ defined, Reg. 8500(1) 

Period of reduced services 

¢ defined, Reg. 8300(1) 

Periodic child care expense amount 

¢ defined, 63(3) 

Periodic payments 

e accrual to date of death, 70(1)(a) 


° Se oe 56(1)(b)-(c.2), 56.1, 60(b)-(c.2), 
ul 


* pension, see Periodic pension payment 

* tax deduction, determination of, Reg. 102 

Periodic pension payment 

¢ defined, Income Tax Conventions Interpretation Act s. 5 
Periodical 

* advertising in, limitation, 19.01(2)-(4) 

¢ defined, 19.01(1) 

* edition of, meaning, 19.01(6) 

Permanent establishment 

° defined 

ee yo ee Tax Convention, Canada-U.S. Tax Treaty: Art. 


corporation, Reg. 400, 8600 

for certain FAPI purposes, Reg. 8202 
for various purposes, Reg. 8201 
individual, Reg. 2600 


Bad Ge from non-resident corporation having, 112(2), Reg. 
1 


¢ for allocating income among provinces 
** of corporation, Reg. 400 

°° of individual, Reg. 2600 

e international tax treaties 

ee Canada—U.K. convention, Art. 5 


¢ Canada—U.S. convention, Canada-U.S. Tax Treaty:Art. V 
¢ applies for certain FAPI purposes, Reg. 8202(2) 


profits allocated to, Income Tax Conventions Interpretation Act 
s. 4 


* securities lending arrangement, 260(5), Reg. 8201 


* specified leasing property, 16.1(1), Reg. 8201 

* tax on property forming part of, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XXIII:2 

Permitted acquisition 

¢ defined, for butterfly, 55(1) 

Permitted deferral 

¢ defined, for small business investment capital gain rollover, 
44.1(1) 

Permitted exchange 

¢ defined, for butterfly, 55(1) 

Permitted redemption 

¢ defined, for butterfly, 55(1) 

Perpetual poverty, vow of, 110(2) 

Person, see also Taxpayer 


¢ defined, 248(1), Interpretation Act 35(1), Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. III:1(e) 


¢e includes partnership for specific purposes, 33.1(2)(a), 
66(16), 79(1), 79.111), 80(1), 80.01(1), 80.02(1), 
80.03(1)(a), 80.04(1), 127.3(7), 139.111), 163.2(1), 187.4(c), 
209(6), 227(8:2), (15), 237-101), 251.14)) 


¢ related by blood, defined, 251(6) 

Personal credits, 118, see also Tax credits 

¢ defined, for source deductions, Reg. 100(1) 

Personal injury award 

* election re capital gains, 81(5) 

¢ income from exempt, 81(1)(g.1), (g.2) 

Personal or living expenses 

e allowance for, taxable, 6(1)(b) 

e defined, 248(1) 

¢ not deductible, 18(1)(h) 

Personal property 

* located on ship or aircraft used in international traffic, whether 
taxable Canadian property, 248(1)“taxable Canadian 
property”’(b)(ii) 

Personal services business 

¢ defined, 125(7), 248(1) 

¢ excluded from active business income, 125(7)‘‘active business” 

* expenses, limitation on deductibility of, 18(1)(p) 

* incorporated employee, defined, 125(7)“personal services 
business’’(a) 

¢ loans, 12(1)(w), 80.4(1) 

* overseas employment credit disallowed, 122.3(1.1) 

* retirement compensation arrangement, 207.6(3) 

Personal trust, see also Trust (or estate) 

¢ defined, 110.6(16), 248(1) 

e¢ effect of qualifying disposition, 107.4(3)() 

* emigration of beneficiary, whether deemed disposition of 
interest, 128.1(10)“excluded right or interest’() 

* non-arm’s length with beneficiary, 251(1)(b) 

¢ principal residence exemption, 54“‘principal residence” 

Personal-use property, see also Listed personal property 

¢ adjusted cost base of, 46(1), (2) 

¢ bad debt that is, 50(2) 

¢ defined, 54 

* disposition of 

*¢ capital loss nil, 40(2)(g)(ii) 

** in part, 46(2) 

¢ ordinarily disposed of as a set, 46(3) 

Petro-Canada, subject to tax, 27(2), Reg. 7100 

Petroleum and Gas Revenue Tax Act 

* amount deemed tax payable, 20(1)(II) 

* communication of information obtained under, 241(11) 

* payments under not deductible, 18(1)(1.1) 

Petroleum and Gas Revenue Tax Act 

Petroleum/natural gas 

* acquisition of, for unreasonable consideration, 69(7) 

e-* fair market value, 69(9) 
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Petroleum/natural gas (cont’d) 
¢ allowances, Reg. Part XII 


e Sop oraOnS, see Drilling or exploration expense; Exploration 
and development expenses; Prospecting 


* cost of substance injected to recover, 20(1)(mm) 

¢ dealers in, limitation, 66(5) 

* disposition of, for unreasonable considerations, 69(6) 
** certain persons deemed to be same person, 69(10) 
ee fair market value, 69(8) 

* exploration and development expenses, 66 


* exploration equipment etc., capital cost allowance, Reg. Sch. 
HCl LO), sche dl:Cl. Al 


* royalties, Reg. 1211 

¢¢  includable in income, 12(1)(0) 

reimbursement for, 80.2 

*¢ not deductible, 18(1)(m) 

Phantom income 

* from provincial Crown royalties, 12(1)(0), 69(6), (7) 

** flow-through of, by trust to beneficiaries, 104(29) 

Phantom stock plan 

* emigration or immigration, no deemed disposition, 
128.1(10)“excluded right or interest’’(a)(vii) 

Pharmacist 

¢ defined, 118.4(2) 

Phénix case overruled, 66.1(6)‘Canadian exploration 

expense’(k.1), 66.2(5)“Canadian development expense”(i.1) 

Photocopier 

* capital cost allowance, Reg. 1101(5p), Reg. Sch. II:Cl. 10(f) 

Photocopy, see Copy of document 

Phototherapy equipment, medical expense credit, 118.2(2)(i) 

Physician, see Medical doctor 

Pick-up truck 

¢ deemed not to be automobile, 248(1)“‘automobile’’(e) 

Pilot 

* away-from-home expenses, deduction, 8(1)(g) 

* pension accrual to retire early, see Public safety occupation 

Pilot plants, qualify for R&D investment tax credits, Reg. 

2900(11)(c), (d) 

Pinball machine 

* capital cost allowance, Reg. Sch. II:Cl. 16(f) 

Pink Sheets quoted stocks 

¢ qualified for deferred income plans before 2002, Reg. 
4900(1)(s) 

Pipeline 

* capital cost allowance, Reg. Sch. II:Cl. 1(1), Sch. II:Cl. 2(b), 
Sch. II:Cl. 49 

¢¢ defined, IT-482R para. 

¢ exhausted within 15 years, Reg. Sch. I:Cl. 8(i) 

for mine, Reg. Sch. I:Cl. 10(1) 


* gas or oil well equipment, Reg. 1104(2), Reg. Sch. II:Cl. 
10) 


*¢ separate classes if cost over $10 million, Reg. 1101(5i), (5j) 
¢ linefill in, no CCA, Reg. 1102(1)(k) 

* transmission, see Transmission pipeline 

Pipeline operators 

* taxable income earned in a province, Reg. 411 

Plan trust 

¢ defined, Reg. 4901(2) 

Planning activity 

¢ defined, for third-party penalty, 163.2(1) 

Plant residue 

* defined, Reg. 1104(13) 

Plant Workers Adjustment Program 

* overpayments repaid, deductible, 60(n)(i1.1) 

* payments received under, taxable, 56(1)(a)(vi), Reg. 5502 
*¢ withholding of tax at source, 153(1)(m), Reg. 5502 


‘Plumber 


* apprenticeship job creation credit, 127(9)‘tinvestment tax 
credit” 

Points 

* allocated in determining whether film/video production 
qualifies as credit, Reg. 1106(5) 

Poland, see also Foreign government 

* stock exchange recognized, Reg. 3201(y) 

* universities, gifts to, Reg. Sch. VIII s. 12 

Police officer 

* communication of information to by CCRA, 241(4)(p) 

* high-risk overseas missions, income not taxed, 110(1)(f)(v) 

* moneys seized from tax debtor by, 224.3 

* pension accrual to retire early, see Public safety occupation 

* RCMP, disability pension exempt, 81(1)(i) 

* vehicle of, deemed not to be automobile, 
248(1)“automobile”’(b.1) 

Policy, see Insurance policy; Life insurance policy 

Policy anniversary 

¢ defined, Reg. 310 

Policy dividend 

* excess, deduction, defined, 138(12)1975—76 excess policy 
dividend deduction”’ 

* excess, reserve, defined, 138(12)1975—76 excess policy 
dividend reserve” 

* on demutualization, deemed not to be, 139.1(8) 

Policy liability 

* of insurer, defined, Reg. 1408(1) 

Policy loan (life insurance) 

* amount payable in respect of, 138(12), 148(9) 

* defined, 138(12), 148(9), 211(1), Reg. 310, 1408(1), 1900(1) 

* interest limitation, 20(2.1), Reg. 4001 

* repayment of, 60(s) 

Policy reserves, see see Insurance corporation: policy reserves 

Policy year 

* ending in taxation year, 6(4), (5) 

Political activities 

¢ of charitable foundation, 149.1(6.1) 

Political contribution 

¢ books and records, 230.1 

eligible amount of contribution, 248(30)—(33) 

information returns, Reg. 2001 

not deductible, 18(1)(n) 

receipts, Reg. 2000, 2002 

tax credit for, 127(3)-(4.2) 

¢ limit on valuation of property contributed, 248(35)—(38) 

Political party, see also Political contribution 

¢ deregistration of, no tax receipt allowed while Court 
application pending, 127(3.3) 

Pollution control equipment 

¢ capital cost allowance, Reg. 1100(1)(t), Reg. Sch. II:Cl. 24, 
Sch? I:Cl. 27 

Pooled fund trust, see also Master trust 

* certain units deemed not to be foreign property, Reg. 5000(1) 

¢ defined, Reg. 5000(7) 

¢ information return where interest claimed to be qualified 
investment, Reg. 221 

Pornography 

¢ ineligible for Canadian film/video credit, Reg. 
1 Wa 1)“excluded production’’(b)(viii) 

¢ ineligible for film/video production services credit, Reg. 
9300(2)(h) 

Portfolio investments 

¢ dividends on, refundable Part IV tax, 186(1) 

¢ whether foreign property, 206(1)“foreign property” (d.1) 

Post, see Mail 

Post-emigration loss, 128.1(8) 


e e e e e e 
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Post-1971 spousal or common-law partner trust, see also 

Joint spousal or common-law partner trust; Trust (or estate): 

spouse, for 

* deduction from income, 104(6)(b)(ii), (ili) 

° defined, 248(1) 

¢ distribution of property to person other than spouse, 
107(4)(a)(i) 

¢ preferred beneficiary election by, 104(15)(a) 

* transfer by, to another trust, 104(5.8) 

Post-1995 life insurance policy 

¢ defined, Reg. 1408(1) 

Post-1995 non-cancellable or guaranteed renewable accident 

and sickness policy 

¢ defined, Reg. 1408(1) 

Post-secondary school level 

¢ defined, for RESP purposes, 146.1(1) 

Poultry 

* raising, constitutes farming, 248(1)“farming” 

Poverty, vow of, 110(2) 

Powerline technician 

° apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Pre-acquisition surplus (of foreign affiliate) 

¢ deduction for dividend paid out of, 113(1)(d), Reg. 5900(1)(c) 

¢ dividend received by partnership, 92(4)-(6) 

Pre-funded group life insurance policy 

¢ defined, Reg. 1900(1) 

Pre-production mining expenditure 

e Canadian exploration expense, 66.1(6)“Canadian exploration 
expense’’(g), (k.2) 

° defined, 127(9) 

ee reduction for assistance received, 127(11.1)(c.3) 


e investment tax credit for, 127(5)(a)(), 127(5)(a)Gi)(A), 
127(9)‘investment tax credit’’(a.3) 


ee  carryforward or carryback, 127(9)“investment tax credit’”(c) 

ee specified percentage, 127(9)“specified percentage”’(j) 

e reduces CCEE, 66.1(6)“cumulative Canadian exploration 
expense’L 

Pre-1972 capital surplus on hand 

¢ amalgamation, on, 87(2)(t) 

¢ on windup of corporation, 88(2)-(2.3) 

Pre-1972 spousal trust 

¢ deemed disposition by, 104(4)(a.1) 

e defined, 108(1) 

Pre-1986 capital loss balance 

¢ defined, 111(8) 

¢ usable, $2,000 per year, 111(1.1) 

Pre-1996 life insurance policy 

¢ defined, Reg. 1408(1), (7) 

Pre-1996 non-cancellable or guaranteed renewable accident 

and sickness policy 

* defined, Reg. 1408(1), (7) 

Precious metals 

¢ eligible for RRSP, RRIF etc. investment, Reg. 4900(1)(t) 

¢ purchase of, information return required,, Reg. 230(5) 

Predecessor corporation, see Amalgamation 

Predecessor employer 

¢ defined, Reg. 8500(1) 

Predecessor owner 

¢ defined, for resource allowance, Reg. 1206(1) 

Preferred beneficiary 

e defined, 108(1) 

* election, 104(14), Reg. 2800 

ee allocable amount, 104(15) 

ee filing deadline, 104(14)-(14.02) 

Preferred-rate amount, for credit union 

e deduction based on, 137(3) 


¢ defined, 137(4.3) 

Preferred share, see also Short-term preferred share; Taxable 
preferred share; Term preferred share 

¢ consideration for property transferred to corporation, ee) 
¢ deemed interest on, 258(3) 

¢ defined, 248(1) 

¢ interest paid on money borrowed to purchase, 20(1)(qq) 

¢ issued by loss corporation 

e* where dividends on not deductible, 112(2.4)-(2.9) 

¢ tax-deferred series, Reg. 2107 

* taxable, see Taxable preferred share 

Pregnant loss, see also Superficial loss 

° rules preventing transfer of, 

e¢ capital property, 40(3.3), (3.4) 

ee depreciable property, 13(21.2) 

ee eligible capital property, 14(12), (13) 

ee share or debt owned by financial institution, 18(13), (15) 


Premium 

¢ defined 

¢¢ Home Buyers’ Plan, 146(1)“premium”, 146.01(1)“premium” 
** investment income tax on life insurers, Reg. 1900(1) 

ee life insurance as taxable benefit, Reg. 2700(2) 

ee life insurance policy, 148(9)“premium” 


Lifelong Learning Plan, 146(1)“premium’”’, 
146.02(1)° ‘premium” 


¢ obligation owned since before 1972, ITAR 26(12) 

* registered retirement savings plan, 146(1)“premium” 

group term life insurance policy 

¢ limitation on deductibility, 18(9.01) 

¢ taxable benefit to employee, 6(4), Reg. 2700-2704 

health care insurance, deductible, 20.01 

home insurance, deduction after moving away, 62(3)(g) 

life insurance used as collateral, deductible, 20(1)(e.2) 

outstanding, see Outstanding premiums 

prescribed, Reg. 309(1) 

RRSP, under, 146(1)“premium” 

refund of, see Registered retirement savings plan: refund of 

premiums 

Premium category 

¢ defined, Reg. 2700(1) 

Premium paid by the policyholder 

¢ defined, Reg. 1408(4) 

Prepaid amounts, taxable when received, 12(1)(a) 

Prepaid expenses 

¢ amalgamation, 87(2)(.2) 

¢ farming (cash-basis) business, 28(1)(e), (e.1) 

¢ limitation re deductibility, 18(9) 

Prepaid insurance benefit 

¢ defined, Reg. 2703 

¢ included in taxable group term life insurance, 6(4), Reg. 
2701(1)(b) 

Prepaid interest 

¢ limitations on deduction for, 18(9), 18(9.2)-(9.8) 

Preproduction, see Pre-production mining expenditure 

“Prescribed” defined, 248(1) 

Prescribed annuity contract, Reg. 304 

¢ amount included in income, 56(1)(d) 

e deduction, 60(a) 

¢ excluded from accrual rule, 12(11)“investment contract” 
12.2(1)(b) 

Prescribed countries 


¢ for intercorporate dividend from foreign affiliate, Reg. 
5907(11)—(11.2) 


for lower withholding tax, debt issued before 1976, Reg. 1600 
for tax treaty elections, Reg. 7400(1) 

stock exchange recognized, Reg. 3201 

treaties with, see list of treaties in Table of Contents 


e e e e e e e e e e @ © 
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Prescribed debt obligation, see Debt obligation: prescribed 

Prescribed film production 

¢ defined, Reg. 7500 

Prescribed intermediate zone 

¢ credit for residence in, 110.7(1) 

¢ defined, Reg. 7303.1 

Prescribed labour-sponsored venture capital corporation 

¢ defined, Reg. 6701 

Prescribed northern zone 

¢ credit for residence in, 110.7(1) 

¢ defined, Reg. 7303.1 

Prescribed plan or arrangement 

* retirement compensation arrangement, Reg. 6802 

e¢ rules re, 207.6(6) 

Prescribed rate (of interest), Reg. Part XLIII 

¢ “quarter” defined, Reg. 4300 

Prescribed resource loss, see Resource loss 

Prescribed revenue guarantee 

* defined, Reg. 7500 

Prescribed share 

¢ for capital gains exemption, Reg. 6205 

¢ for flow-through shares, Reg. 6202.1 

¢ for lending assets, Reg. 6209 

* for redemption of public corporation shares, Reg. 6206 

¢ for resource expenditures, Reg. 6202 

¢ for short-term preferred shares, Reg. 6201(8) 

¢ for small business investment capital gain rollover, Reg. 6204 

¢ for stock option rules, Reg. 6204 

¢ for taxable preferred shares, Reg. 6201(7) 

¢ for taxable RFI shares, Reg. 6201(4), (5.1) 

¢ for term preferred shares, Reg. 6201(1)-(3), (5), (6) 

Prescribed stock exchange, see Stock exchange 

Prescribed trust, see Trust (or estate): prescribed 

Prescribed venture capital corporation 

¢ defined, Reg. 6700, 6700.1, 6700.2 

Prescription drugs, as medical expense, 118.2(2)(n) 

President, see Officer: corporation, of 

Price adjustment clause, 85(1) (Notes) 

Priest, see Clergy 

Primary currency (of specified debt obligation) 

* defined, Reg. 9100 

Primary recovery, Reg. 1206(1) 

Prince Edward Island, see also Province 

* prescribed area, for electrical energy or steam processing, 
127(9)“qualified property”’(c.1) 

* prescribed designated region, 127(9)“‘specified 
percentage’’(a)(vi), Reg. 4607 

¢ qualified property acquired for use in, 127(9)“specified 
percentage’’(a), (e) 

* tax rates, see introductory pages 

Principal amount (of debt obligation) 

¢ defined, 248(1) 

«distress preferred share, 80.02(2)(a) 

*¢ obligation outstanding since before 1972, ITAR 26(1.1) 

Principal-business corporation (exploration and development) 

¢ deduction of CEE, 66.1(2) 

* defined, 66(15), Reg. 4608(1) 

* prescribed deductions, Reg. 1213 

Principal-business corporation (real property) 

* associated 

ee base level deduction, 18(2.3)—(2.5) 

¢ base level deduction, 18(2)(f), 18(2.2) 

* excluded from limitation on CCA, Reg. 1100(12) 

* specified percentage of “soft costs”, 18(3.4) 


Principal residence 


* capital gains exemption election, effect on, 40(2)(b)A, D, 
40(7.1) 

¢ defined, 54 
designation, 54“principal residence’’(c), (c.1), Reg. 2301 
disposed of to spouse or spousal trust, 40(4) 
disposition after 1981, 40(6) 
distribution by spouse trust, 107(2.01) 
election where change in use, 45(3), Reg. 2300 

¢ where not available, 45(4) 

* exception to rules, 54.1 

¢ farmer’s, exclusion of, 40(2)(c) 

* gain on disposition not taxed, 40(2)(b) 

* property of trust, 54“principal residence” 

* regulations, Reg. 2300, 2301 

e relocation rule, 54.1 

¢ satisfaction of interest in trust, 40(7) 

Printout 

¢ as proof of electronic document, 244(9) 

Priority, see Garnishment for taxes unpaid; Ordering 

Prison, see also Offences 

° person confined to 

*« higher-income spouse can claim child-care expenses, 

63(2)(b)CG)(C) 

°¢ no GST credit; 122:5(2)(©), 122.5671) 

Private corporation, see also Corporation 

¢ Canadian-controlled, defined, 125(7), 248(1) 

¢ capital dividend, election, 83(2), Reg. 2101 

* cooperative deemed not to be, 136(1) 

¢ credit union deemed not to be, 137(7) 


e e e e e 


Crown corporation deemed not to be, 27(2) 

defined, 89(1), 248(1) 
* special cases, 27(2), 134, 136(1), 137(7), 141(2), 141.1, 

186(5), 227(16) 

deposit insurance corporation deemed not to be, 137.1(6) 
dividend paid by, 83(2) 

dividend refund to, 129 

existing since before 1972, ITAR 50 

flow-through of income to shareholders, see Integration 
insurance corporation deemed not to be, 141.1 

municipal or provincial corporation deemed not to be, 227(16) 
mutual fund corporation deemed to be, 131(5) 
Bopdesidentowned investment corporation deemed not to be; 
1 
¢ payment of tax, 157(3) 
ee ‘Sine from tax, under provincial statute, ITAR 29(32), 


ee ole of drilling and exploration expenses, ITAR 29(1), 
Cex 

¢ subject corporation, 186 

* tax on certain dividends received, 186 

Private foundation, see also Charitable foundation; Registered 

charity 

* acquiring control of a corporation, 149.1(12)(a) 

ee penalty, 188.1(3) 

* revocation of registration, 149.1(3)(c) 

business activities of 

¢ penalty for carrying on any business, 188.1(1)(a), 
188.1(2)(a) 

*¢ revocation for carrying on any business, 149.1(4)(a) 

¢ defined, 149.1(1), 248(1) 

¢ designation of, as public, 149.1(13) 

¢ designation of registered charity as, 149.1(6.3) 


disbursement quota, 149.1(20) 
non-qualified investment, see Non-qualified investment: private 
foundation 

* registration of, see Registered charity 

Private health services plan 

¢ defined, 248(1) 
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Private health services plan (cont'd) 
employer’s contribution not a taxable benefit, 6(1)(a)(i) 


* premiums 

ee deductible from business income, 20.01 

eee reduction in partnership interest, 53(2)(c)(xi1) 

ee medical expense credit, 118.2(2)(q) 

Private holding corporation, defined, 191(1) 

Privatization of government assets 

¢ debt qualifies for investment by deferred income plans, Reg. 
4900(1)(q) 

Privileged documents, see Solicitor-client privilege 

Prize 

* achievement, for 

ee included in income, 56(1)(n) 

¢ lottery, not taxed (no taxing provision) 

* prescribed, Reg. 7700 

ee not included in income, 56(1)(n) 

* property acquired as, cost of, 52(4) 

Pro rata portion 

¢ defined 

¢¢ for mutual fund corporation, TCP gains, 131(6) 

¢e¢ for mutual fund trust, TCP gains, 132(4) 

Probate fees 

¢ avoidance of, 248(1)“alter ego trust” 

Procedure and evidence, 244 

Procedures not followed by CCRA 

¢ assessment still valid, 166 

Proceeds of disposition, see also Proceeds of the disposition 

¢ allocation of 

*¢ between land and buildings, 13(21.1), 70(5)(d) 

e « between property and services, 68 

* capital property, 54“proceeds of disposition” 

« deemed 

** amalgamation, on, 69(13) 

*¢* disposition of share, on, 55(2)—(5) 

ee disposition to trust with no change in beneficial ownership, 
69(1)(b) (iii) 

¢ former business property, 44(6) 

* property surrendered to creditor, 79(3) 

¢ when deemed payable, 14(2) 

defined 

* capital property, 54 

¢ depreciable property, 13(21) 

¢ for resource allowance, Reg. 1206(1) 

depreciable property, 13(21)“proceeds of disposition” 

due after year 

* amalgamation, 87(2)(m) 

income interest in trust, 106(3) 

life insurance policy, interest in, 56(1)q), 148(9)“proceeds of 

the disposition” 

¢ life insurance policy dividends deemed to be, 148(2) 

* timber resource property, 20(5.1) 

* unclaimed at year-end 

e* withholding tax, 153(4) 


ee effect of remittance, 153(5) 
uncollectible portion, 20(4)-(4.2) 
unrealized, 40(1)(a)(i1i) 
Proceeds of the disposition, see also Proceeds of disposition 
¢ defined, Reg. 310 
Processing, see also Manufacturing and processing 
* allowances, Reg. Part XII 
¢ defined, for mining tax deduction, Reg. 3900(1) 
¢ field, see Canadian field processing 
Processing or fabricating corporation 
¢ meaning, ITAR 29(26) 
Processing property 
¢ defined, Reg. 1206(1) 


Producer (of film or video production) 

¢ defined, Reg. 1106(1)“producer” 

Producer organization or association 

¢ farm support payment, information return, Reg. 234-236 

Production 

* resource property, from, defined, 66(15)“production” 

* right to receive, see Right to receive production 

Production commencement time 

¢ defined, for Canadian film tax credit, 125.4(1) 

Production or use 

* payments dependent on 

*« deemed income, 12(1)(g) 

** interest paid to non-resident, 212(1)(b) (closing words) 

Production royalty 

¢ defined, Reg. 1206(1) 

Production tax amount 

¢ defined, for foreign tax credit, 126(7) 

Professional corporation, see also Professional practice 

e defined, 248(1) 

¢ fiscal period of, 249.1(1)(b)(ii) 

Professional membership dues 

* employee’s, deduction, 8(1)(i)(@) 

¢ professions board, deductible, 8(1)(i)(vi1) 

Professional practice 

¢ carried on since before 1972, ITAR 23(3) 

* incorporated, see Professional corporation 

* judge’s income from, 24.1 [repealed] 

¢ privileged information, 232(2) 

* work in progress of 

¢+* deemed to be inventory, 10(5)(a) 

*¢ election to exclude from income, 34 

ee valuation of, 10(4)(a) 

Professions board 

¢ dues to, deductible, 8(1)(i)(vil) 

Professor 

* exemption for travel expenses, 81(3.1)(a)(ii) 

Profit, see also Income 

¢ from business or property, income, 3(a), 9(1) 

* payment based on future, 12(1)(g) 

* reasonable expectation required, 18(1)(h), 248(1)“personal or 
living expenses” 

Profit participation payments 

* not deductible as financing expenses, 20(1)(e)(iv.1) 

Profit sharing plan, see also Deferred profit sharing plan; 

Employees profit sharing plan 

¢ appeal from refusal to register, 172(3)(c), 180 

¢ defined, 147(1), 248(1) 

* employer’s contribution under, 20(1)(w) 

¢¢ limitation on deductibility, 18(1)(k) 

¢ information return, Reg. 212 

* registration of, as DPSP, 147(2) 

*¢ refusal by Minister 

eee deemed, 172(4)(b) 

¢ regulations, Reg. Part XV 

Profits, see Profit 

Program for Older Worker Adjustment, see Older Worker 

Adjustment, Program for 

Prolonged 

¢ defined, for disability credit, 118.4(1)(a) 

Promissory note 

* conversion to other bond, debenture or note, 51.1 

¢ issued on rollover of property to corporation, 85(1)(b) 

* provided as payment, 76(1) 

Promoter 

¢ of education savings plan 

¢¢ defined, 146.1(1)“education savings plan’’(b) 
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Promoter (cont’d) 

* of non-resident investment or pension fund 

defined, 115.2(1) 

¢ of tax shelter 

defined, 237.1(1) 

obligation to provide and use identification number 
Zag eL{S) 

* of trust 

defined, 94(1) [proposed] 

Promotion expenses, see Advertising 


Proof 
* burden of, see Burden of proof 
¢ documents, of, 244(9), (13) 
rebuttable, /nterpretation Act s. 25(1) 
¢ electronically filed return, 244(21) 
¢ failure to comply, of, 244(7), (8) 
* no appeal, of, 244(10) 
* not required re signature of CCRA officer, 244(11) 
¢ return, etc., of, 244(17)-(19) 


ee 
> 


service, of, 244(6) 
¢ by mail, 244(5) 
time of compliance, of, 244(8) 
Property, see also Goods 
acquired 
as prize, 52(4) 
by bequest etc., 70(6) 
by gift, 69(1)(c) 
by insurer, on default in payment, 138(11.93) 
from spouse, deemed value of, 73 
¢ in the year, capital cost allowance, Reg. 1100(2)-(2.4) 
** non-arm’s length exception, Reg. 1102(20) 
to earn income from business, expenses deductible, 
20(1)(e)Gi.1), 20(1)(e. 1) (ii) 
adjusted cost base 
e amounts added, 53(1) 
amounts deducted, 53(2) 
e defined, 54 
¢ identical properties, 47 
* negative amount, deemed gain, 40(3), (3.1) 
amortized cost, ITAR 26(12)‘capital property” 
and casualty surplus, see Property and casualty surplus 
annual value of, not deductible, 18(1)(d) 
appropriation of, to shareholder or prospective shareholder, 
15(1), (7) 
¢ beneficial owner of, defined re Quebec, 248(3) 
* Canadian 
non-resident-owned investment corporation, of, 
133(8)“Canadian property” 
Canadian resource property, defined, 66(15) 
capital gains and losses, see Capital gains and losses 


“certified” 
* ascertainment of, 127(10)(a), (b) 
change in use of, 45 
before 1972, ITAR 26.1(1) 
¢ election, 45(2) 
¢ insurer, by, 138(11.3)-(11.41), (11.6) 
* principal residence, election, 45(3) 
ee where not available, 45(4) 
convertible, see Convertible property 
cost amount, defined, 248(1) 
cultural, see Cultural property 
deceased taxpayer, of, 164(6) 
deemed acquisition of 
becoming non-resident, 128.1(4)(c) 
* becoming resident in Canada, 128.1(1)(c) 
* capital cost allowance rules, Reg. 1100(2.21) 
¢ change in use, on, 45 


e 
e 
ee 
e 
e 
e 


“capital property” defined, 54; ITAR 26(12)“capital property” 


¢ deemed disposition of 
* becoming non-resident, 128.1(4)(b) 
* becoming resident in Canada, 128.1(1)(b) 
capital cost allowance rules, Reg, 1100(2.21) 
¢ change in use, on, 45 
¢ death, on, 70(5)-(10) 
¢ deemed gain from 
added to cost base, 53(1)(a) 
¢ defined, 248(1) 
* depreciable, see Depreciable property 
¢ disposed of 
by legal representative, Reg. 1000 
in part, 43, 46 
on death, definitions, 70(10) 
* disposition of, see Disposition 
° eligible capital 
deceased, of, 70(5.1) 
defined, 54; ITAR 26(12)“eligible capital property” 
¢ disposition of, 14(6) 
exchanges of, 14(6), (7) 
exchanges of, 13(4), 44 
° replacement property, 44(5) 
“excluded” of non-resident, 116(6) 
farm, see Farm property 
* foreign, deferred income plans, Reg. Part L 
¢ former, capital gain, 44(6) 
* goodwill, ITAR 21 
* government assistance in acquiring 
cost base, deductions from, 53(2)(k) 
¢ having more than one use, 45 
¢ identical, 47; ITAR 26(8)-(8.2) 
defined, 248(12) 
life insurance corporation, of, 138(11.1) 
* income from, 9(3), 12 
¢ defined, 9(1) 
for dividend refund, 129(4)“income” 
for FAPI purposes, 95(1) 
inter vivos gift of, 69(1)(b) 
involuntary disposition of, 13(4) 
leased 
¢ buildings on, capital cost allowance, Reg. 1102(5) 
* improvements, capital cost allowance, Reg. 1102(4) 
¢ leasing, capital cost allowance, Reg. 1100(15)—(20) 
non-arm’s length exception, Reg. 1102(20) 
separate classes, Reg. 1101(5c) 
e listed personal, see Listed personal property 
¢ losses, see Non-capital loss; Loss(es): from business or 
property 
lost, destroyed or taken 
amalgamation, effects of, 87(2)(1.3) 
e misclassified, 13(6) 
non-depreciable capital 
e change of control, 53(2)(b.2) 
“nothings”, ITAR 21 
owned on Dec. 31/71, ITAR 20(1) 
part disposition of 
° cost base, deduction from, 53(2)(d) 
principal residence, see Principal residence 
proceeds of disposition of 
¢ allocation of, between land and buildings, 13(21.1) 
e defined, 54 
production from or use of, see Production or use 
publicly traded securities, ITAR 26(11) 
qualified (investment tax credit), Reg. 4600 
e defined, 127(9), (11) 
reacquired, ITAR 26(6) 
real, disposition of by non-resident, 216(5) 
received as consideration for payment or loan 
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Property (cont'd) 

ee cost base, deductions from, 53(2)(f) 

rental, capital cost allowance, Reg. 1100(11)-(14.2) 
replacement, 13(4), (4.1), 14(7), 44(S) 

repossessed, rules applicable, 79 

resource, see Resource property 

restricted, see Restricted property 

seizure of, by creditor, 79.1 

small business, Reg. Part LI 

substituted 

e cost base, addition to, 53(1)() 

* meaning of, 248(5) 

surrender of, to creditor, 79 

tax, see Municipality: property taxes 

timber resource, defined, 13(21) 

transfer of, see Transfer of property 

trust, proportional holdings in, 259 

upkeep by trust for beneficiary, 105(2) 

use of or production from, see Production or use 
value at date of death, 70(5), (6) 

Property and casualty surplus (of insurer) 

¢ defined, insurers, Reg. 2400(1) 

Property taxes 

¢ deductible after moving away from home, 62(3)(g) 
¢ limitation on deduction as business expense, 18(2) 
Proprietor of business 

¢ disposing of business, 25 

ee fiscal period, 25 

* income from business, 11(1) 

e return on death of, 150(4) 

Proprietorship 

* continuing business of partnership, 98(5) 
Prosecution 

* indictment, upon, 239(2) 

¢ Jlimitation, 244(4) 

Prospecting 

* amount re share received, excluded from income, 81(1)(1) 
* income from, 35 

** exemption, 35(1)(c), 81(1)(d) 

Prospecting, exploration and development expenses 
amalgamations, ITAR 29(11) 

deduction by any corporation, ITAR 29(11) 
extended meaning, ITAR 29(28) 

general limitation, ITAR 29(31) 

limitation, re payments for rights, ITAR 29(13)-(15) 
mining corporation, ITAR 29(2), (3), (13) 

oul and gas corporation, etc., ITAR 29(4), (5) 
renunciation by joint exploration corporation, ITAR 29(6), (7) 
successor corporation, ITAR 29(25) 

Prospector 

¢ defined, 35(2) 

* receipt of shares by, 35 

e« deduction from amount, 110(1)(d.2) 

Protective trust 

¢ excluded from qualifying disposition, 107.4(1)(e) 
Province, see also specific provinces by name 

¢ bonds issued by 

*¢ interest paid to non-resident, 212(1)(b)(ii)(C)(11), 212(6)-(8) 
bound 

¢ by garnishment orders, 224(1.4) 

* by withholding tax requirements, 227(11) 

capital tax of, deductibility, 18 

communication of information to, 241(4)(d), Reg. 3003 
corporation incorporated in before part of Canada, 
248(1)“corporation incorporated in Canada” 

* corporation owned by, see also Crown corporation 
* bonds issued by 


*ee interest paid to non-resident, 212(1)(b)@i)(C)UV) 
¢ + deemed not private corporation, 227(16) 

** exemption, 149(1)(d)-(d.4) 

¢ defined, Interpretation Act s. 35(1) 

* exempt from federal tax, Constitution Act 1867, s. 125 
¢ gift to, 118.1(1) 
* government of, see Government 


includes Newfoundland and Labrador and Nova Scotia 
offshore areas, 124(4)“province” 


e income earned in 

¢ deduction from tax, re schooling allowance, 120(2) 
ee defined, 120(4) 

ee individual, by, Reg. Part XXVI 

¢ income not earned in 

¢ addition to tax for, 120(1) 

labour-sponsored venture capital corporation of 

¢ recovery of LSVCC credit, 211.7 

laws of 

* property transfer to spouse on death, 248(23.1) 

¢ support order transfers, 73(1), (1.1) 

legislature, see Legislative assembly (or Legislature) 
logging tax paid to, credit for, 127(1), (2), Reg. 700 
member of legislative assembly 

* expense allowance, exempt, 81(2) 

pension legislation, registration under, 147.1(2)(a)(ii1) 
portion of income tax 

¢ refund by Minister, 164(1.4) 

refund of tax of, to be paid by CCRA, 164(1.4) 
residence of qualifying environmental trust in, 250(7) 
student loan legislation, interest paid under, credit, 118.62 
subject to withholding tax provisions, 227(11) 


super-R&D allowance, federal benefit, 127(9)“super-allowance 
benefit amount’, 127(10.1)(b) 


* tax transfer payments to, 154, Reg. 3300 

Provincial indemnities 

¢ excluded from income, 81(1)(q) 

Provincial laws, prescribed, Reg. 6500-6502 

Provincial life insurance corporation 

* conversion into mutual corporation, 139 

Provincial pension plan, prescribed 

* assignment of pension under, 56(2) 

¢ benefits taxable, 56(1)(a)(i) 

¢¢ transfer to qualifying plan, deduction for, before 1993, 
60(1)(v)(B.2) 

* contributions to 

¢e¢ deductible from income, 60(v), Reg. 7800(2) 


* excepted from attribution rules, 74.5(12) 
* interest on money borrowed to make, no deduction, 
18(11)(g) 
* defined, Reg. 7800 


* emigration of taxpayer, no deemed disposition, 
128.1(10)“excluded right or interest’’(g)(iii) 


retirement pension under 

* assignment of, not subject to attribution, 74.1(1) 
spousal contribution, 60(v)(i)(A) 

transfer of rights to pension under, 56(4) 

transfer to RRSP, RRIF or annuity, 146(21) 
Provision 

¢ defined, ITAR 74 
Provisionable assets 

¢ defined, Reg. 8006 
Provisional past service pension adjustment (PSPA) 
¢ defined, Reg. 8303(2), (3) 
Proxy amount 

° Beales for research and development expenses, Reg. 

900(4)—(10) 
¢¢ reduction in, 127(11.1)(f) [repealed], 127(18) 
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Psychologist 

* certification of impairment 

*¢ for disability credit, 118.3(1)(a.2)(iv) 

*¢ for education credit, 118.6(3)(b)(iv) 

* defined, 118.4(2) 

* therapy qualifying for medical expense credit, 118.2(2)(1.9) 
Public authority 

* tax on disposition of cultural property, 207.3 

Public body 

¢ performing function of government 

ee charitable donation to 
*¢ credit for individual, 118.1(1)“total charitable gifts’(d.1) 
*¢ deduction for corporation, 110.1(1)(a)(iv.1) 

* corporation owned by 

** exempt from tax, 149(1)(d.5) 

eee exclusion, 149(1.3) 

eee income test, 149(1.2) 

* exempt from tax, 149(1)(c) 

Public corporation 

¢ amalgamation, 87(2)(ii) 

¢ defined, 89(1), 248(1) 

election to trigger gain before corporation becomes, 48.1 
existing since before 1972, ITAR 50 

life insurance corporation deemed to be, 141(2) 

mortgage investment corporation, 130.1(5) 

qualifying dividend paid by, 83(1) 

¢ shares of, donation to charity, 38(a.1) 

Public employees 

* annual dues deductible, 8(1)(i)(iv) 

Public foundation, see also Charitable foundation; Registered 
charity 

* acquiring control of a corporation, 149.1(12)(a) 

*¢ penalty, 188.1(3) 

** revocation of registration, 149.1(3)(c) 

¢ business activities of unrelated business 


e e e e e 


e penalty, 188.1(1)(b), 188.1(2)(b) 
¢ revocation of registration, 149.1(3)(a) 
¢ defined, 149.1(1), 248(1) 
¢ designation of registered charity as, 149.1(6.3) 
¢ private foundation designated as, 149.1(13) 
* registration of, see Registered charity 
Public pension benefits 
* defined, Reg. 8500(1) 
Public primary caregiver 
¢ defined, 146.1(1) 
Public safety occupation, see also Firefighter; Police officer 
¢ defined, Reg. 8500(1) 
¢ early retirement permitted, Reg. 8503(3)(c)(i) 
¢ higher pension accrual rate permitted, Reg. 8503(3)(g)() 
Public school board 
¢ allowance from, exempt, 81(3) 
Public Transit Pass Credit, 118.01 [Proposed Amendment] 
Public utility 
* foreign 
¢¢ dividend from, paid to non-resident, 213 
** income imputed to shareholder of corporation, 213(2) 
* interest on obligations, 81(1)(m) 
** amalgamation, 87(2)(jj) 
Publicly traded 
¢ defined, Reg. 230(1) 
Publicly-traded securities 
* donation of, to charity, zero capital gain, 38(a.1) 
* prescribed, for 1971 valuation day, Reg. 4400 
* value on Valuation Day, ITAR 26(11), Reg. Sch. VU 


Puck, see Paid-up capital 


Pulp mills 

* capital cost allowance, Reg. Sch. II:Cl. 5 

Pumping equipment 

* capital cost allowance, Reg. Sch. II:Cl. 7(j) 
Punishment, see Offences 

Purchase butterfly, 55(1), (3.1), (3.2) 

Purifier 

* air or water, medical expense credit, Reg. 5700(c.1) 
Purpose 

* gaining or producing income, 18(1)(a), Reg. 1102(1)(c) 
“Put-in-use” rules, see Available-for-use rules 


Q 
QLP, see Qualified limited partnership 
QPIP, see Quebec Parental Insurance Plan 
QPP, see Canada Pension Plan/Quebec Pension Plan 
QST, see Quebec sales tax 
Quadrennial survey, reserve for 
¢ defined, 12(1)(h), 20(1)(0), Reg. 3600(2) 
Qualified activities 
e defined, Reg. 5202 
Qualified annuity 
¢ defined, Reg. 1408(1) 
Qualified Canadian labour expenditure 
¢ defined, for film/video production services credit, 125.5(1) 
Qualified construction equipment 
¢ defined, 127(9) [repealed] 
¢ prescribed, Reg. 4603 
Qualified corporation (re Canadian film/video tax credit) 
¢ defined, 125.4(1) 
Qualified dependant 
¢ Child Tax Benefit 
*¢ credit in respect of, 122.61(1) 
e¢ defined, 122.6, 122.62, Reg. 6300-6302 
¢ GST credit 
*¢ credit in respect of, 122.5(3)(c), (d) 
e6 -delined, 122,001) los ok) 
Qualified domestic trust 
¢ relief from double taxation, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XX VI:3(g) 
Qualified donee 
¢ defined, 149.1(1), 248(1) 
Qualified expenditure 
¢ pool, see SR&ED qualified expenditure pool 
¢ reduction to reflect government assistance, 127(18)-(21) 
¢ scientific research, for, defined, 127(9)“qualified expenditure” 
Qualified farm property 
* capital gains deduction, 110.6(2) 
¢ defined, 110.6(1) 
e¢ deemed, where capital gain deemed following debt 
forgiveness, 80.03(8) 
¢ eligible capital property, sale of, 14(1.1) 
e individual, of, defined, 108(1)“qualified farm property” 
Qualified fishing property 
* capital gains exemption, 110.6(2) [Proposed Amendment] 
Qualified insurance corporation 
¢ defined, Reg. 810(2) 
* property of, no certificate required before disposition, Reg. 
810(1)(a) 
Qualified investment, see also Non-qualified investment 
¢ deferred profit sharing plans, 204“qualified investment” 
¢ information returns, Reg. 221 
* non-resident investment or pension fund 
ee defined, 115.2(1) 
* registered education savings plan, 146.1(1)“qualified 
investment’, Reg. 4900 
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Qualified investment (cont’d) 

¢e revocation of plan for failure to comply, 146.1(2.1), (12.1) 

ee tax on failure to comply, 207.1(3) 

* registered retirement income fund, 146.3(1)“qualified 
investment’, Reg. 4900 

*e taxes on failure to comply, 146.3(7), (9), 207.1(4) 


* registered retirement savings plan, 146(1)“qualified 
investment”, Reg. 4900 


** taxes on failure to comply, 146(10), (10.1), 207.1(1) 
Qualified labour expenditure (re Canadian film/video tax 
credit) 

e defined, 125.4(1) 

Qualified limited partnership 

e defined, Reg. 5000(7) 

¢ whether foreign property for RRSP etc., Reg. 5000(1.3)-(1.6) 
Qualified pension income 

¢ defined, 118(7) 

e pension credit, 118(3)B(b) 

Qualified non-resident 

¢ defined, 115.2(1) 

Qualified property 

¢ defined 

¢« foreign property rules, 206(1) 

** investment tax credit, 127(9), (11) 

Qualified related corporation 

° branch tax, 219(8) 

* non-resident insurer, of, 138(12)qualified related corporation’ 
Qualified relation 

¢ GST credit 

*¢ credit in respect of, 122.5(3)(b) 

ote Prdetinea a t22.9( 1) al 22.5(2) 

Qualified resource 

¢ defined, for resource allowance claims, Reg. 1206(1) 
Qualified security 

¢ defined, 260(1) 

¢ loan of, deemed dividend, 260(5) 

Qualified small business corporation 


* capital gains exemption, see Qualified small business 
corporation share 


¢ share, see Qualified small business corporation share 
Qualified small business corporation share 

* capital gains deduction, 110.6(2.1) 

¢ death of shareholder, 110.6(14)(g) 

¢ defined, 110.6(1) 


* « deemed, where capital gain deemed following debt 
forgiveness, 80.03(8) 


¢ individual, of, defined, 108(1)“qualified small business 
corporation share” 


e related person, 110.6(14) 

¢ rules re, 110.6(14) 

Qualified small-business property 

¢ defined, 127(9) [repealed] 

* investment tax credit for, 127(9)‘specified percentage’’(i) 

Qualified small business share 

¢ excluded from mark-to-market rules, 142.2(1)“mark-to-market 
property”’(e) 

Qualified tertiary oil recovery project, defined, Reg. 1206(1) 

Qualified transportation equipment 

¢ defined, 127(9) [repealed] 

* prescribed, Reg. 4601 

Qualified trust 

* defined, 259(3) 

Qualified trust unit 

¢ defined, 260(1) 

Qualifying acquisition 

¢ defined, for stock option deferral, 7(9) 


b) 


Qualifying active business 

¢ defined, Reg. 5100(1) 

Qualifying amount 

¢ defined, for retroactive spreading of lump-sum payments, 
110.2(1) 

Qualifying Class A share 

¢ defined, for LSVCC rules, Reg. 6706(1) 

Qualifying corporation 

* defined 

ee for refundable investment tax credit, 127.1(2) 

Qualifying cost 

¢ defined, for small business investment capital gain rollover, 
44.1(1) 

Qualifying cost contribution arrangement 

¢ defined, 247(1) 

Qualifying debt obligation 

¢ defined 

ee for small business bond, 15.2(3) 

ee for small business development bond, 15.1(3) 

Qualifying disposition 

¢ small business investment capital gain rollover 

ee defined, 44.1(1), (9) 

° trusts 

ee defined, 107.4(1) 

ee rollover to trust, 107.4(3) 

e*e subsequent disposition by trust, 107.4(4) 

Qualifying dividend 

¢ defined, 83(6) 

* paid by public corporation, 83(1) 

Qualifying educational program 

¢ defined 

¢* for education tax credit, 118.6(1) 

ee for Lifelong Learning Plan withholding exemption, 104.1(2) 

ee for Lifelong Learning program (loan from RRSP), 146.02(1) 

Qualifying entity 

¢ foreign investment entities 

ee defined, 94.1(1) [proposed], 94.1(2)(r) [proposed] 

e¢ excluded from FIE rules, 94.1(1)“exempt interest”(a)(ii) 

[proposed] 

¢ foreign retirement plans 

e¢ defined, Reg. 6804(1) 

pe iene environmental trust (formerly Mining reclamation 

trust 

* acquisition of, deduction, 20(1)(tt) 

¢ amalgamation of corporation, effect of, 87(2)(j.93) 

¢ beneficiary, credit to, 127.41 

* reduction in corporate beneficiary’s instalments, 157(3)(e) 

* contribution to, deduction, 20(1)(ss) 

cost amount of interest in, 248(1)“cost amount’’(e.2) 

defined, 248(1) 

disposition of interest in, income, 12(1)(z.2) 

income from, 12(1)(z.1) 

residence of, 250(7) 

* tax on, 211.6 


Qualifying exchange (mutual fund rollover) 

¢ defined, 132.2(2) 

* effectof! 13224) 

* exemption from rules re disposition of income interest in trust, 
106(2), (3) 

Qualifying fiscal period 

¢ defined, 34.2(1) 

Qualifying foreign merger 

¢ defined, for foreign banks, 142.7(1) 

¢ effect of, 142.7(2) 

Qualifying home 

¢ for RRSP withdrawals, 146.01(1) 
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Qualifying homebuyer 

¢ defined, Reg. 104(3.01) 

Qualifying incomes 

* defined, for foreign tax credit, 126(7), (9) 

Qualifying individual (re approved downsizing program) 

¢ defined, Reg. 8505(2)(b), 8505(2.1) 

Qualifying interest (in respect of foreign affiliate) 

* defined, 95(2)(m), 95(2.2), Reg. 5907(1.02) 

* income of foreign affiliate from active business, 95(2)(a) 

Qualifying investor 

* defined, for non-resident trust rules, 94(1) 

Qualifying losses 

* defined, for foreign tax credit, 126(7), (9) 

Qualifying member 

¢ defined, FAPI rules, 95(2)(0)-(r), 248(1) 

Qualifying obligation 

¢ defined, Reg. 5100(1) 

Qualifying payment 

¢ defined, Reg. 809(4) 

Qualifying person 

¢ defined 

ee re eligible funeral arrangement, 148.1(1) 

*¢ re stock option rules, 7(7) 

*¢ re treaty shopping, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XXIX A:2 

Qualifying portion of a capital gain 

° 4 icy: for small business investment capital gain rollover, 

Qualifying portion of the proceeds of disposition 

¢ defined, for small business investment capital gain rollover, 

44.1(1) 
Qualifying share 


¢ defined 
¢* RRSP or RRIF investment in cooperative corporation, Reg. 
4901(2) 


¢¢  share-purchase tax credit, 192(6), Reg. 6203 

* prescribed, Reg. 6203 

Qualifying transfers 

* re past service event, Reg. 8303(6), (6.1), Reg. 8304(2)(h) 

Qualifying trust 

* acquisition of shares for labour-sponsored funds tax credit, 
127.4(3) 

¢ defined, 127.4(1), 211.7(1) 

Qualifying trust annuity 

* attribution of amount paid out from, 75.2(a) 

*¢ joint and several liability, 160.2(2.1), (5) 

¢ death of taxpayer, effect of, 75.2(b) 

¢ defined, 60.011(2), 248(1) 

Qualifying withdrawals 

¢ defined, Reg. 8307(3) 

Quebec, see also Province 

° pee of civil law to federal Acts, Interpretation Act 8.1, 


¢ Environmental Quality Act, trust required by, exempt, 
149(1)(z.1) 
* Gaspé, see Gaspé Peninsula 
gift of succession in, deemed to be release or surrender, 248(9) 
labour-sponsored venture capital corporation of 
* prescribed, Reg. 6700(a)(i), (vii) 
logging tax, credit for, 127(1), (2), Reg. 700 
matrimonial regime, 248(22), (23) 
* Montreal, international banking centre, 33.1(3) 
* northern, see Northern Canada 
* Office de professions, dues deductible, 8(1)(i)(vii) 
* Pension Plan, see Canada Pension Plan/Quebec Pension Plan 
* renunciation of succession in, deemed to be disclaimed, 248(9) 
* residents, federal tax abatement, 120(2) 


e e e e e 


* tax rates, see introductory pages 


* usufructs, rights of use or habitation, and sustitutions, deemed 
to be trusts, 248(3) 


Quebec North Shore Paper Co. case overruled, 12(1)(r) 


Quebec Parental Insurance Plan, see Employment Insurance 
(treated the same) 


Quehes Pension Plan, see Canada Pension Plan/Quebec Pension 
an 


Quebec sales tax, see also Goods and services tax 


* input tax refund o o deemed to be assistance, 248(16.1), see 
also also Assistance/government assistance 


°° repaid, deemed to be reduction in assistance, 248(18.1) 
e rebate 


** deemed to be assistance, 248(16.1), see also 
Assistance/government assistance 


e¢ included in income, 12(1)(x) 

*« reduces capital cost of property, 13(7.1) 
Queen, see Crown 

Quota 


¢ disbursement, for charities, 149.1(1)“disbursement quota” Reg. 
3700-3702 


¢ farm, capital gains exemption, 110.6(1)“qualified farm 
property °(d) 
R 
R&D, see Scientific research and experimental development 
RCA, see Retirement compensation arrangement 
RCA trust 
¢ defined, 207.5(1) 
¢ excluded from various trust rules, 108(1)‘‘trust’(d) 


RCGTOH, see Refundable capital gains tax on hand 
RCMP pension, exemption, 81(1)(i) 

RDTOH, see Refundable dividend tax on hand 

REIT, see Real estate investment trust 

REMIC, see Real Estate Mortgage Investment Conduit 
REOP, see Reasonable expectation of profit 

RESP, see Registered education savings plan 

RESP annual limit 

e defined, 146.1(1) 

¢ limit on RESP contributions, 146.1(2)(k) 

* penalty tax on exceeding limit, 204.9“excess amount”(a) 
RESP lifetime limit 

¢ defined, 204.9 

RFI, see Restricted financial institution 

RHOSP, see Registered home ownership savings plan 
RIC, see Regulated Investment Company (U.S.) 

RIF, see Retirement income fund 


RLSVCC, see Labour-sponsored venture capital corporation 
(LSVCC): registered 


RPP, see Registered pension plan 

RPP annuity contract, 147.4 

RRIF, see Registered retirement income fund 

RRSP, see Registered retirement savings plan 

RSP, see Retirement savings plan 

R.S.C. 1985 (5th Supp.), see Revised Statutes of Canada, 1985 
(Sth Supp.) 

Rabbi, see Clergy 

Radar equipment 

* capital cost allowance for, Reg. Sch. I:Cl. 9 
Radiocommunication equipment 

* capital cost allowance for, Reg. Sch. I:Cl. 8, Sch. I:Cl. 9 
¢ defined, /nterpretation Act 35(1) 

Radiological services 

¢ medical expense, 118.2(2)(0) 
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Rail bogies or rail suspension devices 

* capital cost allowance, Reg. 1100(1)(z), Reg. Sch. I:Cl. 35(b) 

Railroad Retirement Act (U.S.) 

e Tier 1 benefits, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. XVIIL5 

Railway 


* cars, capital cost allowance, Reg. 1100(1)(z), (z.1b), (z.1c), 
Reg. Sch. II:Cl. 7(h)@i), Sch. II:Cl. 35 


** separate classes, Reg. 1101(5d)—(Sd.2) 
* common carrier, see companies (below) 

* companies 

** capital cost allowance, Reg. 1100(1)(z.1c), 1101(5d.2), 
1102(10), Reg. Sch. I:Cl. 7, 35 

capitalization of expenses, 36 

* corporations, taxable income earned in a province, Reg. 406 


* cross-border, profits exempt, Canada—U.S, Tax Convention 
Canada-U.S. Tax Treaty:Art. VIII:4 


employees 
° away-from-home expenses of, deduction, 8(1)(e), (g) 
¢ relieving telegrapher or station agent expenses, 8(1)(e) 


e US. retirement benefits, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XVIII:5 
expansion property, Reg. 1100(1)(zc) 
locomotive, capital cost allowance, Reg. Sch. II:Cl. 6 
modernization property, Reg. 1100(1)(zc) 
rail suspension device, capital cost allowance, Reg. 1100(1)(z), 
(z.1b), Reg. Sch. II: cr GAG OAS vO WB IRB fa) 
separate classes, Reg. 1101(5d)-(5d.2) 
¢ rolling stock, exempt from non-resident tax, 212(1)(d)(vii), 
212(16) 
sidings, capital cost allowance, Reg. 1100(8) 
systems, Reg. 1104(2), Reg. Sch. I:Cl. 4 
tank car, capital cost allowance, Reg. Sch. I:Cl. 6 


tier 1 pension benefits, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XVUI:5 


U.S. resident, exempt, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XV:3 


e track and related property, cap cost allowance, Reg. 
1100(1)(zb), Reg. Sch. If:Cl. 1(h) 


for mine, Reg. Sch. If:Cl. 10(m), Sch. I:Cl. 41 
separate classes, Reg. 1101(5e), (Se.1) 
* traffic control equipment, capital cost allowance, Reg. 
1100(1)(za.1), Reg. Sch. I:Cl. 1) 
separate classes, Reg. 1101(Se.1) 
* trestles, Reg. 1100(1)(za.2), (zb), Reg. Sch. II:Cl. 3 
separate classes, Reg. 1101(5e.2), (5f) 
Railway system 
¢ defined, Reg. 1104(2) 
Rapid transit car 
e capital cost allowance for, Reg. Sch. II:Cl. 8 
Rapidly depreciating electronic equipment 
* capital cost allowance, Reg. 1101(S5p), Reg: Sch. II:Cl. 10(f) 
Rate reduction payment 
° treated as interest, 18(9.1) 
Rates of capital cost allowance, Reg. 1100 
Rates of tax, see also Surtax 
alternative minimum tax, 127.51 
capital tax, financial institutions, 190.1 
corporation, 123 
abatement, 124 
deposit insurance, 137.1(9) 
excessive election, 184(2) 
investment corporations, 130 
manufacturing and processing, 125.1 
non-resident, carrying on business in Canada, 219 
non-resident-owned investment corporation, 133(3) 
scientific research, 194 
small business deduction, 125 
surtax, 123.2 
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DPSP trust 
¢ non-qualified investments, on, 198 
deposit insurance corporation, 137.1(9) 
income-splitting tax, 120.4(2) 
individual, 117(2) 
abatement for provincial schooling allowance, 120(2) 
averaging, see Averaging of income 
general averaging 
surtax, 180.1 
income not earned in a province, 120(1) 
indexing of, 117.1 
over-contributions to deferred plans, 204.1 
investment corporation, 130(1) 
investment income of life insurer, 211.1(1) 
kiddie tax, 120.4(2) 
large corporations, 181.1(1) 
minimum tax, 127.51 
non-resident-owned investment corporation, 133(3) 
non-resident withholding tax, 212 
Part I (regular tax) 
corporation, 123(1)(a), 124(1) 
¢ deposit insurance corporation, 137.1(9) 
* general reduction, 123.4(2) 


reduction for CCPC, 123.4(3), 125 
surtax, 123.2 

income not earned in a province, 120(1) _ 

income splitting tax, 120.4(2) 

individual, 117(2) 

minimum tax, 120.4(2) 
Part I.1 (individual surtax), 180.1(1) 
Part I.2 (OAS clawback), 180.2(2) 
Part I.3 (Large Corporations Tax), 181.1(1) 
Part II (tobacco manufacturers’ surtax), 182(1) 
Part II.1 (corporate distributions tax), 183.1(2) 
Part II (excessive capital dividend election), 184(2) 
Part II.1 (excessive eligible dividend election), 185.1(1)(a), (b) 
Part IV (dividends received by private corporation), 186(1) 
Part IV.1 (preferred shares), 187.2 
Part V 
¢ charity revocation tax, 188(1.1) 
¢ charitable foundation, transfer of property, 188(3) 
* private foundation, non-qualified investments, 189(1) 
Part VI (financial institutions capital tax), 190.1(1) 
Part VI.1 (preferred shares), 191.1(1) 
Part VII (share-purchase tax credit refundable tax), 192(1) 
Part VIII (scientific research tax credit refundable tax), 194(1) 
Part IX (cumulative offset account), 196(1) 
Part X 
« DPSP, inadequate consideration, 201 
¢ DPSP, non-qualified investments or use of assets as 

security, 198(1) 
Part X.1 
e DPSP with excess amount, 204.1(3) 
¢ RRSP overcontributions, 204.1(2.1) 


Part X.2 (registered investment holding non-prescribed 
investment), 204.6(1) 


Part X.3 (labour-sponsored fund insufficiently invested), 
204.82(1), (3) 
Part X.4 (overcontribution to RESP), 204.91 
Part XI (deferred income plans) 
* acquisition of shares not at market value, 206.1 
* excess foreign property, 206(2) 
Part XI.1 
DPSP holding non-qualified investment, 207.1(2) 
RESP holding non-qualified investment, 207.1(3) 
RRIF holding non-qualified investment, 207.1(4) 
RRSP holding non-qualified investment, 207.1(1) 
Part XI.2 (disposition of cultural property by institution), 207.3 
Part XI.3 (retirement compensation arrangement), 207.7(1) 


e 
e 
e 
e 
e 
e 
e 
e 
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Rates of tax (cont’d) 
* Part XII (resource royalties paid by tax-exempt person), 208(1) 
* Part XII.1 (carved-out income), 209(2) 


* Part XII.2 (designated income of trust with non-resident 
beneficiary), 210.2(1) 


* Part XIL.3 (investment income of life insurer), 21 Ge) 
* Part XIIL.4 (qualifying environmental trust), 211.6(1) 
¢ Part XIII (withholding tax) 


* dividends paid to non-residents, 212(2) (as reduced by 
treaty) 


ee film and video royalties, 212(5) (as reduced by treaty) 

* + other passive income of non-residents, 212(1) (as reduced 
by treaty) 

Part XIII.1 (foreign bank), 218.2(1) (as reduced by treaty) 

Part XIII.2, 211.2(2)(b) 

Part XIV 

* branch tax, 219(1) (as reduced by treaty) 

* corporate emigration, 219.1 

refundable tax on corporations issuing shares, 192 

registered charities, 188 

registered investments, re, 204.4 

trust 

* governed by deferred plans, 206(2), 207.1 

¢ inter vivos, 122(1) 

* testamentary, 117(2) 

Reacquired property, ITAR 26(6) 

Readily obtainable fair market value 

* defined, for foreign investment entity rules, 94.2(1) 

* * taxpayer may elect which prescribed stock exchange to use, 

94.2(2)(b) 

* required for mark-to-market rules to be used, 94.2(3)(b)(ii) 

Reading services 

¢ disability supports deduction, 64(a)A(ii)(L) 

¢ medical expense credit, 118.2(2)(1.43) 

Real estate, see Real property 


Real estate investment trust 

¢ allowed as mutual fund trusts, 108(2)(b)(ii)(B), 108(2)(c), 
132(6)(b)(ii) : 

* United States 

ee dividends paid by, Canada—U.S. Tax Convention Art. X:7(c) 

*¢ exempt from foreign investment entity rules, 94.1(2)(n) 

Real Estate Mortgage Investment Conduit 

* excess inclusion, Canada—U.S. Tax Convention Canada-U.S. 
Tax Treaty:Art. XI:9 

Real property, ‘sce also Building; Land; Rent 

* acquired 

*¢* capital cost, 13(5.2) 

* capital, taxable, Canada—U.S. Tax Convention Canada-U.S. 
Tax Treaty:Art. XXIII 

* capital gains exemption restrictions, 110.6(1)“annual gains 

limit” “eligible real property gain” 

defined, Income Tax Conventions Interpretation Act s. 5 

disposed of 

* non-resident, by, 216(5) 

* recaptured depreciation, 13(5.3) 

income from, Canada—U.S. Tax Convention Canada-U,S. Tax 

Treaty:Art. VI 

interest in, defined, 248(4) 

leasehold interest in, see Leasehold interest 

life estate in, 43.1 

non-qualifying real property, defined, 110.6(1) 

outside Canada 

¢ foreign tax credit to emigrant on disposition, 126(2.21) 

¢ foreign tax credit to trust, 126(2.21) 

* reporting of to CCRA, 233.3 

principal-business corporations 

* associated, base level deduction, 18(2.3)-(2.5) 

* base level deduction, 18(2)(f), 18(2.2) 


** specified percentage of “‘soft costs”, 18(3.4) 

* rent paid before acquisition, deemed CCA, !3(5.2) 

* trust owing, whether a unit trust, 108(2)(c) 

Real right in an immovable 

° meaning of, 248(4.1) 

Real-time captioning services,, see Captioning service 
Reality television 


* ineligible for Canadian film/video credit, Reg. 
1106(1)“excluded production”(b)(vii) 


* ineligible for film/video production services credit, Reg. 
9300(2)(g) 
Reappropriations of amounts, 221.2 


Reasonable efforts 

* to determine transfer prices 

e* defined, 247(4) 

ee required, 247(3)(a)(ii)(B) 

Reasonable expectation of profit 

* personal or living expenses, 18(1)(h), 248(1) 

* required for loss carryforward after change in control, 
111(5)(a)@), 111(5)(b) (i) 

* required in order to deduct loss from business or property, 3.1 

Reasonableness 

* criterion for expenses, 67 

Reassessment, see also Assessment 

* after normal reassessment period, 152(4)—(5) 

¢ disposition of vessel, after, 13(18) 

* consequential on other change, 152(4.3) 

* constitutes an assessment, 248(1)“assessment” 

¢ deceased’s estate, election re losses, 152(6) 

¢ election to capitalize interest, on, 21(5) 

* exercise of option, on, 49(4), (5) 

* extended reassessment period, 152(4)(b) 

Minister, by, 152(4), (4.1), (6), 165(3) 

¢ after filing notice of objection, 165(5) 

¢ disposing of appeal, on consent, 169(3) 

normal reassessment period, defined, 152(3.1) 

second notice of objection not required, 165(7) 

unused Part I.3 tax credit, 152(6)(f) 

¢ validity, 165(5), (6) ' 
within normal reassessment period, 152(4) 

Recapture, see also Negative amounts 

* capital cost allowance, see Capital cost allowance: recapture 

e eligible capital property, 14(1) 

¢ goodwill, 14(1) 

* investment tax credit, 127(27)-(36) 

¢ SR&ED expenditures, 37(6) 

Receivables 

¢ in later year, reserve for, 20(1)(n), 20(8) 

e ¢ where property repossessed by creditor, 79.1(4) 

¢ 1971, ITAR 23(5)“1971 receivables” 

Receiver or receiver-manager, see also Legal representative 

clearance certificate before distributing property, 159(2) 

deemed to be legal representative, 248(1)“‘legal representative” 

obligations of, 159 

return to be filed, 150(3) 

withholding tax, liability for, 227(5), 227(5.1) 

Recipient 

¢ defined, re royalty reimbursements, 80.2(1)(a) 

Reclamation of mines, see Qualifying environmental trust 

Reclassification 

¢ depreciable property, change in class, 13(5) 

* expenditures, R&D claims, 37(12) 

Recognized stock exchange 


¢ defined, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. XXIX A:5(a) 
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Reconciliation amount 

¢ defined, for foreign investment entity rules, 94.2(1) [proposed], 
94(15) 

Record, see also Books and records 

¢ defined, 248(1) 

Recovery 

* labour-sponsored funds tax credit, see Labour-sponsored funds 
tax credit: recovery 

¢ limit, see Recovery limit 

Recovery limit 

e defined, for non-resident trusts, 94(8) 

Recreation vehicle service technician 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Recreational club 

* non-profit, exempt, 149(1)(1), 149(5) 

Recreational facilities 

¢ use of, expense not deductible, 18(1)(1)@) 

Recreational property 

* capital cost allowance, Reg. 1102(17) 

Redemption of shares by corporation 

¢ capital loss denied, 40(3.6) 

¢ deemed dividend of excess over paid-up capital, 84(3) 

Redetermination, see Determination 

Reduction of tax, see Abatement of tax 

Reed Stenhouse Companies Ltd. 

« Class I shares, no deemed dividend on redemption, 84(8), Reg. 
6206 

Refinery 

* capital cost allowance, Reg. Sch. II:Cl. 10(u), Sch. II:Cl. 41 

Refrigeration and air conditioning mechanic 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Refugee 

¢ entitled to Child Tax Benefit, 122.6“eligible individual’’(e)(iii) 

Refund 

e after normal reassessment period, 152(4.2), 164(1.5) 


e “allowable refund” to non-resident-owned investment 
corporation, 133(6), (7), (8)“allowable refund” 


* assignment of, by corporation, 220(6), (7) 
* capital gains 

e ¢ mutual fund corporation, to, 131(2), (3) 
*e mutual fund trust, to, 132(1), (2) 
¢ Crown royalty, income inclusion, 12(1)(x.2) 
¢ dividend 

e ¢ mutual fund corporation, to, 131(5) 
*¢ private corporation, to, 129(1) 
¢ duty of Minister, 164(4.1) 

¢ employees profit sharing plan, to former beneficiary, 144(9) 
* fraudulently obtained, offence, 239(1.1) 

¢ included in income, 12(1)(x)(iv) 

° interest on, 164(3)-(4) 

¢ labour-sponsored funds tax credit clawback, 211.9 
* non-resident tax, of, 227(6)-(7) 

¢ of payments, see Refund of payments 

* overpayment of tax, of, 164 

** application to other taxes, 164(2) 

¢ Part I tax, 164 

¢ Part VIII 

¢¢ when deemed paid, 194(5) 


partial refundable investment tax credit re scientific research 
and development, 164(1) 


* premiums, of, see Registered retirement savings plan: refund 
of premiums 


* provincial portion of income tax, 164(1.4) 
* RRSP premiums, of, 146(1)“refund of premiums” 
*e« deemed receipt of, 146(8.1) 


* reassessment to give rise to, 152(4.2) 

refundable dividend tax, 129 

* application to other liability, 129(2) 

repayment on objections and appeals, 164(1.1) 
returns must be filed before payable by Minister, 164(2.01) 
tax, of 

¢ deferred profit sharing plan, to, 202(2) 

application to other taxes, 203 

* excessive, 160.1(1) 

tax on non-qualified investment, of 

* on disposition, 198(4), 199(2) 

* on recovery of security, 198(5) 

UI premium tax credit, 164(1.6) 

Refund benefit 

¢ defined, Reg. 8300(1) 

Refund interest 

¢ defined 

°° for M&P credit on resource income, Reg. 5303(4) 
¢¢ for corporate interest offset, 161.1(1) 

¢ payable to taxpayer, 164(3) 

Refund of payments 

¢ defined, for education savings plan, 146.1(1) 
Refund of premiums, see Registered retirement savings plan: 
refund of premiums 

Refundable capital gains tax on hand 


¢ mutual fund corporation, of, 131(6)“refundable capital. gains 
tax on hand” 
** carryover to mutual fund trust on qualifying exchange, 
132.2(1)() 
ee reduction of, 131(9) 


¢ mutual fund trust of, 132(4)“refundable capital gains tax on 
hand” 


¢« addition to following reorganization, 132.2(1)(1) 
Refundable credits 

Canadian film/video production credit, 125.4 

Child Tax Benefit, 122.61(1) 

dividend refund, 129(1) 

film or video production services credit, 125.5 

GST credit, 122.5(3) 

individual resident in Quebec, 120(2) 

investment tax credit, 127.1(1) 

medical expenses, 122.51 

qualifying environmental trust credit, 127.41(3) 

U.S. social security tax adjustment due to treaty amendment, 
Canada—U.S. Tax Convention Canada-U.S. Tax Treaty:Art. 
XVIII:5 

Refundable dividend tax on hand, see also Dividend refund 
aggregate investment income, defined, 129(4) 
amalgamation, on, 87(2)(aa) 

deemed, 186(5) 

defined, 129(3) 

foreign investment income, defined, 129(4) 

“income” or “loss” defined, 129(4) 

meaning of certain expressions, 129(8) 

parent’s, after subsidiary wound up, 87(2)(aa), 88(1)(e.2) 
refund of, 129(1) 

taxable dividend, defined, 129(7) 

Refundable federal sales tax credit, 122.4 [repealed] 
Refundable goods and services tax credit, 122.5, see also 
Goods and services tax (GST): refundable credit 
Refundable investment tax credit 

¢ deemed deduction from tax otherwise payable, 127.1(3) 

¢ defined, 127.1(2) 

¢ partial refund in respect of, 164(1) 

Refundable medical expense credit, 122.51 


Refundable Part IV tax, 186 
¢ refund of, 129(1) 


e e e ° e e e a e e 
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Refundable Part VII tax 

* amalgamation, on hand on, 87(2)(nn) 

* corporation issuing qualifying shares, 192, 193 

¢ defined, 192(3), 248(1) 

¢ undue deferral of, 193(6) 

Refundable Part VIII tax on hand 

¢ defined, 194(3), 248(1) 

¢ undue deferral, 195(6) 

Refundable taxes 

* investment income of CCPC, 123.3, see also Dividend refund 
¢ Part IV tax, 186(1) 

* retirement compensation arrangement arrangement, 207.5(1) 
Registered animal 

¢ defined, Reg. 1802(5) 

Registered Canadian amateur athletic association 


defined, 248(1) 

gifts to, credit for, 118.1(1), (3) 

information returns, Reg. 216 

receipts, Reg. 3500, 3501 

records to be kept, 230(2) 

refusal or revocation of registration 
appeal from, 172(3)(a) 


* revocation of registration, 168 
Registered charity, see also Charity 


e 


accumulation of property, 149.1(8), (9) 
annulment of registration, see registration (below) 
bequest to, see Enduring property 
books and records, 230(2) 
charitable activities 
Minister may specify amount expended on, 149.1(5) 
communication of information by Minister, 149.1(15) 
corporate tax return not required, 150(1.1)(a) 
defined, 248(1) 
designation as foundation or organization, 149.1(6.3) 
objection to, 168(4) 
designation of, by Minister, as public foundation etc., 
149.1(6.3) 
appeal from, 172(3)(a.1) 
disbursement excess, 149.1(20) 
defined, 149.1(21) 
disbursement quota, 149.1(1)“disbursement quota” 
donations to, see Gifts and donations 
reek of, penalty for false statement in receipt, 188.1(9), 


endowment to, see Enduring property 
exemption for, 149(1)(f) 
false statement to obtain registration, revocation, 149.1(4.1)(c) 
fund-raising event 
exempted from general limitation on entertainment expense 
deduction, 67.1(2)(b) 
gift to another registered charity 
revocation of registration, 149.1(4.1) 
gifts to, 118.1(1), (3) 
information returns, 149.1(14), Reg. 204(3)(c) 
investment assets, disbursement requirement, 
149.1(1)“disbursement quota’B.1 
loan to donor, 118.1(16) 
Minister may specify amount expended on charitable activities, 
149.1(5) 
non-qualified investment, tax re, 189 
officer of, penalty for false statement in receipt, 188.1(9), (10) 
penalties, 188.1, 189(6.3) 
appeal of penalty, 189(8), 169(1) 
carrying on business, 188.1(2) 
conferring undue benefit on any person, 188.1(4), (5) 
failing to file information return, 188.1(6) 
false statement in receipt, 188.1(9), 10 
foundation acquiring control of corporation, 188.1(3) 


e 
e 
e 
e 
e 
e 
e 
e 


incorrect receipt, 188.1(7)—-(10) 
making gift to delay charitable expenditures, 188.1(11) 
objection to penalty, 189(8), 165(1) 
penalty reduced by giving funds to another charity, 189(6.3) 
penalty taxes, 188, 189 
public information return, 149.1(14), (15) 
receipts issued by 
* penalty for incorrect or false information, 188.1(7)-(10) 
* revocation for incorrect or false information, 168(1)(d) 
* requirements, Reg. 3501 
registration of, 248(1)“registered charity” 
* annulment of registration, 149.1(23), (24) 
appeal from, 172(3) 
* objection to, 168(4) 
refusal by Minister to register, 149.1(22) 
appeal from, 172(3) 
* objection to, 168(4) 
revocation of, 149.1(2)-(4.1), 168 
appeal from, 172(3) 
deemed year-end, 188(1) 
grounds for, 149.1(2)-(4.1), 168 
objection to, 168(4) 
returns required, 189(6.1) 
tax on, 188(1.1) 
reduction of revocation tax liability, 189(6.2) 
remainder interest in real property, disposition to, 43.1(1) 
specified gift, defined, 149.1(1) 
suspension of receipting privileges, 188.2 
* appeal of suspension, 189(8), 169(1) 
* objection to suspension, 189(8), 165(1) 
tax re, 188, 189 
taxation year, 149.1(1) 
ten-year gift to, see Enduring property 
terrorism, supporting, see also Charities Registration (Security 
Information) Act 
* no appeal of revocation of registration, 172(3.1) 
* revocation of registration, 168(3) 
transfer of property 
e tax on, 188(3), (4) 


Registered education savings plan, 146.1, see also Education 
savings plan 


accumulated income payment 


ee defined, 146.1(1) 
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e included in income, 146.1(7.1) 
° restrictions on making, 146.1(2)(d.1) 
amendments to, 146.1(4.1) 
amounts received, income, 56(1)(q) 
annual limit, see RESP annual limit 
annuities, holding of, 146.1(1)“qualified investment’’(c) 
beneficiary under 
¢ amount included in income, 146.1(7) 
e defined, 146.1(1) 


* emigration from Canada, no deemed disposition, 
128.1(10)“excluded right or interest’’(a)(iii) 
* emigration of beneficiary, no deemed disposition, 
128.1(10)“excluded right or interest’’(a)(ili) 
conditions for registrations, 146.1(2) 
contribution limits, see RESP annual limit; RESP lifetime limit 
defined, 146.1(1) 
distance education programs, 146.1(2)(g.1) 
educational assistance payment, see Educational assistance 
payment 
“excess amount” defined, 204.9(1), (2) 
excluded amount, 146.1(7.2) 
excluded from various trust rules, 108(1)‘‘trust’’(a) 
family plan, 146.1(2)() 
information returns 
¢ by promoters, 146.1(15) 
* by trustees, 146.1(13.1) 


Topical Index 


Registered education savings plan (cont'd) 
¢ interest on money borrowed to invest in, whether deductible, 
18(11)(h) 
locked-in annuities, 146.1(1)“qualified investment’(c) 
money borrowed for contribution to 
e limitation on deductibility, 18(11)(g) 
notice of intent to revoke registration, 146.1(12.1) 
* appeal from, 172(3)(e.1) 
notice of revocation, 146.1(12.2) 
notification to beneficiaries, 146.1(2)() 
overcontributions to, tax on, 204.9-204.93 (Part X.4) 
payments out of 
e non-residents, to, 212(1)(r) 
e residents, to, 56(1)(q), 146.1(7) 
qualified investment 
e defined, 146.1(1) 
holding non-qualified investment 

revocation of plan, 146.1(2.1), (12.1) 

tax on, 207.1(3) 
refund of payments under, 146.1(1) 
registration 
° conditions for, 146.1(2) 
e deemed date of, 146.1(12) 
¢ revocation of, 146.1(12.1), (12.2), (13), (14) 
revocable, 146.1(2.1) 
revocation, 146.1(13) 
¢ notice of, 146.1(12.1), (12.2) 
subscriber not taxable, 146.1(6) 
tax payable by subscribers, 204.91 


transfer of property to another plan, 146.1(2)(g.2), ()Gi)(B), 
146.1(6.1), 204.9(5) 


e trust 
rollover to new trust, 248(1)“disposition’(f)(v1) 
e trust not taxable, 146.1(5), 149(1)(u) 
° ae, a of tax from payments, 153(1)(t), Reg. 103(6)(g), 
( 
Registered home ownership savings plan, 146.2 [repealed] 
cost base of property held in, 50(3) 
defined, Reg. 223(5) 
disposal of properties, 50(3) 
income accrued before 1986, not tax, 12(10.1) 
information return, Reg. 223 
payments out of, to non-residents, 212(1)(p) 
Registered investment 
¢ defined, 204.4(1), 248(1) 
e Minister and, 204.4(2)-(5), 204.5 
tax on 
* on acquisition of shares not at fair market value, 206.1 
* on foreign property, 206 
¢ on holding certain property, 204.6 
Registered labour-sponsored venture capital corporation, see 
Labour-sponsored venture capital corporation (LSVCC): 
registered 
Registered life insurance policy 
¢ defined, 211, Reg. 1900(1) 
Registered mail 
* no longer needed, for notice of objection, 165(2) 
Registered national arts service organization 
benefits from, included in income, 56(1)(aa) 
deemed to be registered charity, 149.1(6.4) 
defined, 248(1) 
exempt from tax, 149(1)(1) 
prescribed conditions, Reg. 8700 
receipts issued by, Reg. 3500“registered organization” 
registration, 149.1(6.4) 
revocation of designation, 149.1(6.5) 
Registered non-resident insurer 
* defined, Reg. 804 


e 
e 
e 
e 
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e 
e 
e 
e 
e 
e 
e 
e 
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e 
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e 
e 
e 
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withholding requirements, Reg. 800-803 


Registered organization 


defined, for donations and gifts, Reg. 3500 


Registered pension plan, 147.1—-147.3, Reg. Part 
LXXXII-LXXXV 


e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
° 
e 
e 
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e 
e 
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actuarial report, 147.2(3), Reg. 8410 

actuarial surplus, transfer during 1988, 60(.01) 

actuary, defined, 147.1(1) 

administrator, 147.1(6)-(7) 
¢ defined, 147.1(1) 
* obligations, 147.1(7) 
* requirement, 147.1(6) 
¢ separate liability, 147.1(16) 

amendments to, 147.1(4), (15), 172(3), (5), Reg. 8511, 8512(3) 
* anti-avoidance, 146(5.21) 

annuity, rollover from RPP, 147.4 

appeal 
¢ refusal to accept amendment, from, 172(3)(f.1), 172(5) 
¢ refusal to register, from, 172(3) 

application for registration, 147.1(2), Reg. 8512(1) 

“as registered” meaning, 147.1(15) 

average wage, defined, 147.1(1) 

balance of annuitized voluntary contributions, 60.2(2) 
benefit provisions, transfer between, 147.3(14.1) 

benefits from 
association of, with employers, Reg. 8305 
flowed through trust, 104(27) 

unauthorized, 147.3(10), (12) 

maximum, Reg. 8504 
rollover for financially dependent child, 60(1)(v)(B.01) 
taxable, 56(1)(a)(i) 

certification of past service benefit, see Past service event 
communication of information re, 241(4)(d)(vii) 
commutation of benefits, Reg. 8503(2)(m), (n), 8503(2.1) 
compensation, defined, 147.1(1) 

conditions, 147.1(2), (5), Reg. 8501-8506 

continuation of, in amalgamation, 87(2) 

contract under, 254 

contribution, prescribed, 147.2(2), Reg. 8516 

death of contributor, amount deductible, 147.2(6) 

defined, 248(1); ITAR 17(8) 

defined benefit provision, defined, 147.1(1) 

definitions, 147.1(1) 

designated plan, Reg. 8515 
* special rule, Reg. 8515 

eligible contribution, defined, 147.2(2), Reg. 8515(5), 8516 
emigration of member, no deemed disposition, 
128.1(10)““excluded right or interest’’(a)(vili) 

employee’s contribution deductible, 147.2(4), Reg. 8502(b)(), 
8503(4)(a), (b) 

employer’s contribution 
¢ deductible, 20(1)(q), (s), 147.2(1), Reg. Part XX VII 
¢ defined benefit provision, 147.2(2) 
¢ filing of actuarial report, 147.2(3) 


e 
e 
ee 
e 
° 
e 


limits, 147.1(8), (9), Reg. 8506(2) 

not taxable benefit, 6(1)(a)() 
exempt from tax, 149(1)(0), (0.1) 
excluded from various trust rules, 108(1)“trust’’(a) 
filing annual return, Reg. 8409 
foreign plan, see Foreign plan (pension plan) 
foreign property holdings, tax on, 205-207 
foreign service, see Foreign service 
grandfathered plan 
* complying before March 1996 budget date, Reg. 8509(13) 
* defined, Reg. 8500(1) 
includes references to “approved” plan, ITAR 17(8) 
income accruing in 


* not taxed by U.S., Canada—U:S. tax treaty Canada-U.S. Tax 
Treaty:Art. XVIII:7 
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Registered pension plan (cont’d) 


information return, Reg. 8409 

insurance corporation demutualization conversion benefit, 
139.1(12), (14) 

limits on contributions, 147.1(8), (9), 147.2(4), Reg. 8506(2) 
member of plan, defined, 147.1(1) 


Minister to obtain advice of Superintendent of Financial 
Institutions, 147.1(17) 


money borrowed for contribution to 
* limitation on interest deductibility, 18(11)(c) 
money purchase limit, defined, 147.1(1) 
money purchase provision 
benefits permissible, Reg. 8506(1) 
contributions eligible, Reg. 8506(2) 
defined, 147.1(1) 
transfer from RRIF, 146.3(14.1) 
multi-employer plan 
* anti-avoidance, 147.1(14) 
* becoming revocable plan, 147.1(9) 
¢ defined, 147.1(1), Reg. 8500(1) 
* pension adjustment limits, 147.1(9) 


registration requirements, Reg. 8510(7) 
specified 

¢ defined, 147.1(1), Reg. 8510(2) 

* ules, Reg. 8510(3), (5)-(7) 

no tax payable by, 149(1)(0), (0.1) 

non-member benefits, Reg. 8500(8) 

non-residents 
* for, not subject to Part XI, 205(a) 
* payment under, withholding tax, 212(1)(h) 
participating employer, defined, 147.1(1) 

past service benefits, determination of, 147.1(10) 

past service contributions 
° crn voluntary contributions, deductible for 1986, 
(1. 
by employee 

rollover where pre-March 28, 1988 commitment, 60(j.02) 

by employer 
¢ deductible, 147.2(2), Reg. 8516(2) 

past service event 
¢ defined, 147.1(1), Reg. 8300(1), (2) 


* restrictions on pension funding and benefits, 147.1(10), Reg. 


8306, 8307(2) 
past service payments into, 57(4) 
payment under, taxable, 56(1)(a)(i), 212(1)(h), 254 
pension adjustment, see Pension adjustment 
pension adjustment limits, see also Pension adjustment 
plan as registered, 147.1(15) 
prohibited investments, Reg. 8502(h), 8514(1) 
refund of undeducted past service additional voluntary 
contributions, 60.2(1) 
registration of, 147.1(2), (3) 
¢ additional conditions, 147.1(5) 
* amendments, conditions for acceptance of, 147.1(4) 
¢ deemed from time of application, 147.1(3) 
¢ regulations, 147.1(18), Reg. Part LXXXIII-LXXXV 
* revocation of, 147.1(13), 147.3(12) 
** notice, 147.1(12) 
ee notice of intention, 147.1(11) 
reorganization of money purchase plan, 147.3(7.1) 
repayment of post-1989 benefits, 60(j.04) 
repayment of pre-1990 benefits, 60(j.03) 
reporting requirements, Reg. 8400-8410 
retiring allowances transferred to, 60(j.1) 
rollover to RPP annuity, 147.4 
salary deferral leave plan, Reg. 8508 
shared-funding arrangement, Reg. 8501(6.1) 
single amount, defined, 147.1(1) 
specified multi-employer plan 


e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e 
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defined, 147.1(1), Reg. 8510(2) 
rules, Reg. 8510(3), (5)+(7) 
spouse, defined, 147.1(1) 
successor plan, Reg. 8308(8) 
tax re foreign property, 205-207 
teacher’s contributions, 147.2(5) 
termination of, Reg. 8409(3) 
transfer of property between benefit provisions, 147.3(14.1) 
transfer to 
RRIF, from, 146.3(14.1) 
transfers from 
actuarial surplus, of, 60(j.01), 147.3(4.1), (7.1) 
another RPP, to, 147.3(1)-(8), Reg. 8517 
death, on, 147.3(7) 
deemed, 147.3(14) 
division of amount transferred, 147.3(11) 
excess, 147.3(13) 
lump sum on death, 147.3(7) 
marriage breakdown, on, 147.3(5) 
money purchase plan to money purchase plan, 147.3(7.1) 
pre-1991 contributions, 147.3(6) 
RRIF, to, 146.3(2)(f)(v), (vi), 147.31), (4)-(7), (10) 
RRSP, to, 147.3(1), (4)-(7), (10) 
restrictions re, 147.3(12) 
spousal RRSP, to, 60(j.2) 
taxation of amount transferred, 147.3(9) 
transfers to 
actuarial surplus, of, 60G.01), 147.3(4.1), (7.1) 
another RPP, from, 147.3, Reg. 8517 
deferred profit sharing plan, from, 147(19) 
via a trust, 104(27.1) 
marriage breakdown, on, 147.3(5) 
money purchase plan from money purchase plan, 147.3(7.1) 
pension benefits received through trust, of, 60(j) (ii) 
RRSP, from, 146(16) 
retiring allowance, 60(j.1) 
unregistered plan, from, 60(j)(i) 
variable benefits, Reg. 8506(1)(e.1) 
wage measure, defined, 147.1(1) 


Registered retirement income fund 


e 
e 
e 
e 
e 
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acceptance for registration, 146.3(2) 
administration fees, non-deductible, 18(1)(u) 
amended 

¢ deemed receipt, 204.2(1.4) 
amounts received, income, 56(1)(t) 
annuitant 

° defined, 146.3(1) 

* emigration from Canada, no deemed disposition, 

128.1(10)“excluded right or interest’’(a)(1i) 

* emigration of annuitant, no deemed disposition, 

128.1(10)‘excluded right or interest’’(a)(ii) 
annuities, holding of, 146.3(1)“qualified investment’’(b.1), (b.2) 
benefits taxable, 146.3(5) 
business carried on by, 146.3(3)(c) 
carrier, defined, 146,3(1)‘‘annuitant” 
change in fund after registration, 146.3(11)—(13) 
common-law spouse, breakdown of relationship, 146.3(14)(a) 
death of last annuitant, 146.3(6)—(6.2) 
defined, 146.3(1) 
designated benefit 

* amount deductible, 146.3(6.2) 

e deemed received, 146.3(6.1) 

* defined, 146.3(1)“designated benefit” 

* transfer of, to spouse, child-or grandchild, 146.3(6.11) 
designation of charity as beneficiary, 118.1(5.1), (5.2) 
disposition of property to 

* capital loss nil, 40(2)(g)(iv)(A) 
eligible amount, 146.3(6.11) 


Topical Index 


Registered retirement income fund (cont’d) 


excessive small business property holding, tax, 207.1(5) 

(repealed retroactively) 

excluded from various trust rules, 108(1)“trust’’(a) 

exempt from tax, 146.3(3), 149(1)(x) 

income accruing in 

¢ not taxed, 146.3(3), 149(1)(x) 

¢ not taxed by U.S., Canada—U.S. tax treaty Canada-U.S. Tax 
Treaty:Art. X VIII:7 

income not subject to annual accrual, Reg. 7000(6) 

information returns, Reg. 215 

insurance corporation demutualization conversion benefit, 

139.1(12), (14) 

interest income deemed not received by annuitant, 146.3(15) 

investment counselling fees, non-deductible, 18(1)(u) 

locked-in annuities, 146.3(1)“qualified investment’’(b.2) 

minimum amount 

¢ defined, 146.3(1) 


* requirement to pay out annually, 146.3(1)“retirement income 
fund” 


non-qualified investments, 146.3(7)—-(9) 
non-resident, payment to, 212(1)(q) 
payments under 
attributed to spouse, 146.3(5.1) 
joint and several liability for tax on, 160.2(2)-(4) 
non-resident, to, 212(1)(q) 
election to file return, 217 
taxable, 146.3(5) 
withholding of tax, 153(1)d), Reg. 103(4), 103(6)(d.1) 
property 
¢ disposition or acquisition, 146.3(4) 
° transfer of, 146.3(14)-(14.2) 
* used as security, recovery of, 146.3(10) 
“property held” in connection with the fund, 146.3(1) 
qualified investment, defined, 146.3(1) 
registration of, 146.3(2) 
retirement income, defined, 146(1) 
retirement income fund, defined, 146.3(1) 
revocation of registration, 146.3(11)—(13) 
services in respect of, non-deductible, 18(1)(u) 
tax-paid amounts, see Tax-paid amount 
tax payable by 
* on acquisition of shares not at fair market value, 206.1 
e on foreign property, 206 
¢ on holding certain property, 207.1(4) 
transfer from 
another RRIF, to, 146.3(2)(e)-(e.2) 146.3(14)(b)() 
marriage breakdown, on, 146.3(14)(a) 
money purchase RPP, to, 146.3(14.1) 
not a disposition, 248(1)‘“disposition’’(g) 
RRSP, to, 146.3(14)(b)Gi) 
spouse’s RRSP, to, on marriage breakdown, 146.3(14)(a) 
transfer to 
e amount to be included in income, 146.3(5.1) 
e another RRIF, from, 146.3(14)(b)(i) 
¢ balance of annuitized voluntary contributions, pre-10/9/86, 
60.2(2) 
deceased spouse’s RRSP, from, 60(1) 
not a disposition, 248(1)“disposition’(g) 
RPP, from, 146.3(2)(f)(v), (vi), 147.3(1), (4)(7), (10) 
RRSP, from 146(16), 146.3(5.1) 
rules, 146.3(5.1)—(5.5) 
trust, not taxed, 146.3(3), 149(1)(x) 
withholding of tax, 153(1)(), Reg. 103(4), 103(6)(d.1) 


Registered retirement savings plan 


administration fees, non-deductible, 18(1)(u) 
age 69 maturity, 146(2)(b.4), 146(13.2) 
amended plan, 146(12) 

* deemed receipt, 204.2(1.4) 
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* payments out of, subject to withholding of tax, 153(1)Q) 
amount deductible 
* excess premiums, 146(8.2) 
deemed not premiums, 146(8.21) 
amount included in computing income, 146(8.3)-(8.7) 
amounts received from, income, 56(1)(h), 146(8) 
annuitant 
e defined, 146(1) 
* emigration from Canada, no deemed disposition, 
128.1(10)“excluded right or interest’(a)(1) 


* emigration of annuitant, no deemed disposition, 
128.1(10)“excluded right or interest’”’(a)() 
annuities, holding of, 146(1)“qualified investment’(c.1), (c.2) 
annuity acquired or provided under, pre-Oct9/86 
¢ balance of annuitized voluntary contributions to RPP, 
60.2(2) 
attribution rule re payments from spousal plan, 146(8.3) 
benefits from, 146(8)-(8.91) 
rollover for financially dependent child, 60(1)(v)(B.01) 
spousal plan, attribution to spouse, 146(8.3) 
taxable, 146(8) 
where plan not registered at end of year entered into, 
146(15) 
borrowing against, 
e income inclusion, 146(10)(b) 
¢ prohibited for depositary plan, 146(2)(c.3)(11) 
borrowing from 
¢ to finance education, see Lifelong Learning Plan 
* to purchase a home, see Home Buyers’ Plan 
business carried on by, 146(4)(b) 
change in, after registration, 146(12), (13) 
¢ advantage extended by issuer, 146(13.1) 
common-law spouse, breakdown of relationship, 146(16) 
contributions, see premiums (below) 
cumulative excess amount re, 204.1(2.1), 204.2(1.1) 
death, effect of, 146(8.8)-(8.91) 
¢ refund of premiums to child or grandchild, rollover to new 
RRSP, 60(1)(v)(B.1) 
¢ refund of premiums to spouse, child or grandchild, 
146(1)“refund of premiums” 
deduction limit, 146(1)“RRSP deduction limit” 
e defined, 248(1) 
defined, 146(1) 
definitions, 146(1) 
designation of charity as beneficiary, 118.1(5.1), (5.2) 
disposition of property to 
¢ capital loss nil, 40(2)(g)(iv)(B) 
dollar limit, 146(1)“RRSP dollar limit” 
¢ defined, 248(1) i 
election re refund of premiums, ITAR 61(2), Reg. 5600 
excess amount for a year re, 204.2(1) 
excess contributions 
°* tax on, 204.1 
e withdrawal of, 146(8.2) 
excessive small business property holding, tax, 207.1(5) 
(repealed retroactively) 
excluded from various trust rules, 108(1)“trust’’(a) 
exempt from tax, 146(4), 149(1)(r) 
foreign property of 
* defined, 206(1), Reg. 5000 
° tax re, 205-207 
Home Buyers’ Plan, see Home Buyers’ Plan 
home mortgage as investment, Reg. 4900(1)(j)-G.2) 
income accruing in 
e not taxed, 146(4), 149(1)() 
* not taxed by U.S., Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XVIIL:7, XXIX:5 
income not subject to annual accrual, Reg. 7000(6) 
information returns, Reg. 214, 214.1 
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Registered retirement savings plan (cont’d) 


e e e e e e e e e 


insurance celta aa demutualization conversion benefit, 
139.1(12), (14) 


interest on money borrowed to invest in, not deductible, 

18(11)(b) 

investment counselling fees, non-deductible, 18(1)(u) 

investment in small businesses, Reg. 4900(6), (12) 

issuer extending advantage, 146(13.1) 

“issuer” of, defined, 146(1) 

labour-sponsored venture capital corporation, 

127.4(1) “qualifying trust”, 127.4(6)(a) 

labour-sponsored venture capital corporation shares, acquisition 

of, 127.4(1)“qualifying trust” (3) 

life insurance policies, 146(11) 

Lifelong Learning Plan, see Lifelong Learning Plan 

maturity by age 69, 146(2)(b.4), 146(13.2) 

money borrowed to pay premium 

* limitation on interest deductibility, 18(11)(b) 

mortgage as investment, Reg. 4900(1)(j)-(j.2) 

net past service pension adjustment, meaning, 146(1) 

non-qualified investments, defined, 146(1) 

* disposition of, 146(6) 

non-resident withholding tax, 212(1)(1) 

overcontribution to 
no deduction for, 146(5) 
non-deductible, withdrawal of, 146(8.2) 
tax on, 204.1(2.1) 
transfer from RPP, deduction if withdrawn, 147.3(13.1) 

payments under 


* joint and several liability for tax on, 160.2(1), (3), (4) 
* non-residents, to, 212(1)(1) 

ee election to file return, 217 

* remuneration, Reg. 100(1) 

* taxable, 56(1)(h), 146(8), 212(1)(1) 


withholding tax, 153(1)(j) 
pledging assets of, see borrowing against (above) 
premiums 
amount deductible, 60(i), 146(5), (5.2), (6.1) 
excess, refunded, deemed not premiums, 146(8.21) 
minimum tax, 127.52(1)(a) [repealed] 
paid before registration, 146(14) 
refund of, on overcontribution, 146(8.2) 
undeducted, 204.2(1.2) 
property used as security for loan, recovery of, 146(7) 
retiring allowance, transfer to, 60(j.1) 
qualified investments of, 146(1), Reg. 4900 
recontribution of certain withdrawals, deduction for, 146(6.1) 
refund of excess contributions, 146(8.2) 
refund of premiums, 146(1) 
death before 1972, ITAR 61(2), Reg. 5600 
deemed receipt of, 146(8.1) 
defined, 146(1) 
estate, to, 146(8.1) 
transferred to annuity, RRSP or RRIF, 60(1) 
used to purchase income-averaging annuity contract, 
deductible, 61(2)(d) 
registration of, 146(2), (3), (13.1) 
* change after, 146(12), (13) 
rules governing, 146 
security, not to be used as, 146(2)(c.3)(ii) 
services in respect of, non-deductible, 18(1)(u) 
spousal plan, 146(8.3) 
* attribution on withdrawals, 146(8.3) 
* defined, 146(1) 
* premiums 


e e e e e e 


° amount deductible, 146(5.1) 

. not subject to income attribution rules, 74.5(12) 
transfers to, from RPP or DPSP, 60(j.2) 

spouse 


** breakdown of relationship, on, 146(16) 

transfer to, on death, 146(1)“refund of prerniums”’, 146(8.91) 

¢ tax on Over-contributions to, 204.1 

* tax-paid amounts, see Tax-paid amount 

* tax payable by 

on acquisition of shares not at fair market value, 206.1 

** on foreign property, 206 

on holding certain property, 207.1(1) 

** termination at age 69, 146(2)(b.4) 

* transfer from, to other plan or RRIF, 60(1), 146(16) 

* * amount to be included in income, 146.3(5.1) 

** not a disposition, 248(1)“disposition’(g) 

rules, 146.3(5.1)-(5.5) 

°° tracking of funds, 146(8.4) 

° transfer to 

** another RRSP, from, 146(16) 

** capital loss deemed nil, 40(2)(g)(iv)(A) 

** capital loss denied, 40(2)(g)(iv)(B) 

¢¢ DPSP, from, 147(19) 

** deceased person’s RRSP, from, 60(1) 

** not a disposition, 248(1)“disposition’(g) 

* * pension benefits received through a trust, 60(j)(ii) 

RPP, from, 147.3(1), (4)-(7), (10) 
division of amount transferred, 147.3(11) 
taxation of amount transferred, 147.3(10) 

°° RRIF, from, 146.3(14)(b)(ii) 

°° retiring allowance, 60(j.1) 

* * spouse, for, on marriage breakdown, 147.3(5) 

* * spouse’s RPP or DPSP, from, 60(j.2) 

°° unregistered plan, from, 60(j)(i) 

* trust 

** disposition of property by, 146(9) 

** non-qualified investments acquired by, 146(10) 

*° non-qualified investments held by 

tax payable, 146(10.1) 

°° not taxed, 146(4), 149(1)(r) 

* unused deduction room, meaning, 146(1) 


¢ United States residents, deferral, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XVIIL:7 


* withdrawal of funds for education, see Lifelong Learning Plan 

* withdrawal of funds to purchase home, see Home Buyers’ Plan 

* withholding on withdrawals of funds, Reg. 103(4) 

Registered securities dealer, see also Broker; Investment 

dealer; Securities 

¢ defined, 248(1) 

* securities lending arrangement payments to non-residents 

exemption from withholding tax, 212(1)(b)(xii) 

*¢ information return required, 212(18) 

°° tax on excessive payments, 212(19) 

* software development by, no R&D credits, 248(1)‘scientific 
research and experimental development’’(b)(ii) 

Registered segregated fund trust 

¢ excluded from various trust rules, 108(1)‘‘trust’(a) 

Registered supplementary unemployment benefit plan 

¢ amendment of, amounts received, 145(4) 

* benefits received, income, 56(1)(g) 

¢ defined, 145(1) 

* emigration of employee, no deemed disposition, 
128.1(10)“excluded right or interest”(a)(xi) 

¢ employer’s contribution under, 20(1)(x), 145(5) 

¢ excluded from various trust rules, 108(1)“trust’’(a) 

¢ rollover to new trust, 248(1)“disposition”(f)(vi) 

* trust not taxable, 145(2), 149(1)(q) 

* winding-up of, amounts received, 145(4) 

Registration 

¢ business, see Business number 

* Canadian amateur athletic association, 248(1)“registered 
Canadian amateur athletic association” 
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Registration (cont'd) 

* appeal from refusal or revocation by Minister, 172(3), (4) 

° certificate in Federal Court, of tax owing to Crown, 223(3) 

* charity, see Registered charity: registration of | 

¢ deferred profit sharing plan, 147(2)-(5), Reg. 1501 

¢ education savings plan, 146.1(2), (4), (12) 

¢ employees profit sharing plan, as DPSP, 147), (4) 

¢ GST, see Business number 

¢ labour sponsored venture capital corporation, 204.81(1) 

¢ multi-employer pension plan, Reg. 8510(7) 

¢ national arts service organization, (6.4) 

¢ appeal from refusal or revocation by Minister, 172(3), (4) 

« pension plan, 147.1(2), (3), Reg. 8512(1) 

ee multi-employer plan, Reg. 8510(7) 

¢ profit sharing plan, as DPSP, 147(2) 

* registered education savings plan, see education savings plan 
(above) 

* registered investment, deemed, 204.4(7) 

« registered pension plan, see pension plan (above) 

* registered retirement income fund, see retirement income fund 
(below) 


* registered retirement savings plan, see retirement savings plan 
(below) 


retirement income fund, 146.3(2) 

retirement savings plan, 146(2), (3), (13.1) 
revocation of, see Revocation of registration 
tax shelter, 237.1, see also Tax shelter 


Regular adjustment period 

¢ defined, re indexed debt obligation, Reg. 7001(7) 
Regular customers 

¢ defined, for FAPI rules, 95(2.4)(b) 

Regular eligible amount 

e defined, for Home Buyers’ Plan, 146.01(1) 
Regulated Investment Company (U.S.) 


¢ deemed no tax avoidance motive for foreign investment entity 
rules, 94.1(2)(n) 


¢ dividend paid to Canadian resident, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. X:7(b) 

Regulations 

definitions in, Interpretation Act s. 16 

failure to comply with, penalty, 162(7) 

incorporating material amended from time to time, 221(4) 


Income Tax, reproduced after the Income Tax Act and Income 
Tax Application Rules 


judicial notice to be taken of, 244(12) 
meaning, 248(1) 
provision for, 147.1(18), 214(13), 215(5), 221(1) 
- publication of, in Canada Gazette, 221(2) 
reducing amount of non-resident withholding tax, 215(5) 
residents in Canada, re, 214(13) 
retroactive effect, limitation on, 221(2) 
whether binding on Her Majesty, 221(3) 
Rehabilitative therapy 
¢ for hearing/speech loss, medical expense, 118.2(2)(1.3) 
Reimbursement 
alimony or maintenance payments, 56(1)(c.2), 60(c.2) 
disability insurance top-up paid by employer, 8(1)(n.1). 
election to offset against outlay or expense, 12(2.2) 
housing loss, by employer, 6(19)—(22) 
included in income, 12(1)(x) 

prescribed amount, Reg. 7300 
inducements, 20(1)(hh) 
legal expenses of collecting salary etc., re 

included in employee’s income, 6(1)() 
loss in value of home, for, 6(19)—-(22) 
medical expenses, 118.2(3)(b) 
motor vehicle expenses, in respect of, 6(1)(b)(xi) 
payments as 


** election re adjusted cost base, 53(2)(s), 53(2.1) 
° oan + gas etc. royalties included in income, for, 
2 

* received by beneficiary of trust, or partner, 12(2.1) 

¢ salary or wages, of, 8(1)(n) 

* support payments, 56(1)(c.2), 60(c.2) 

Reimbursement payment 

¢ defined (re top-up disability payments), 8(1)(n.1)() 

Reinsurance arrangement 

¢ defined, 211(1), Reg. 1900(1) 

Reinsurance commission 

deduction, 20(1)Qj) 

defined, Reg. 1408(1) 

exclusion from matchable expenditure rules, 18.1(15) 

inclusion in income, 12(1)(s) 

reserve for, 20(7)(c) 

Reinsurance recoverable 

¢ defined, Reg. 2400(1) 

Reinsurance trust 

* exemption from withholding tax, 212(19)(d) 

Reinsurer 

° en aoe excluded from matchable expenditure rules, 

Related, see Related persons 

Related business 

¢ of charity 

ee defined, (1) 

oe Ot of registration for carrying on other business, 

(2)(a) 

Related group, defined, 251(4) 

Related persons, see also Associated corporations 

¢ deemed not to deal at arm’s length, 251(1)(a) 

¢ defined, 251(2) 

extended meaning under debt forgiveness rules, 80(2)(j) 

special rule for butterfly transactions, 55(5)(e) 

special rule for deemed dispositions of trusts, 104(5.7)(b) 

special rule for financial institutions tax, 190.15(6) 

special rule for foreign affiliates, 95(2.2)(b), 95(6)(a)() 

special rule for loans to non-residents, 17(11), (1i.1), (11.3) 

special rule for transfer pricing, Canada—U.S. Tax 
onvention Canada-U.S. Tax Treaty:Art. [X:2 

Related segregated fund trust, 138.1 

adjusted cost base of, 53(1)(1), 53(2)(q) 

application on qualifying disposition to trust, 107.4(3)(g) 

defined, 138.1(1)(a) 

flow-through entity for capital gains exemption, 39.1(1), (6) 

minimum tax not payable, 127.55(f)() 

rollover to new trust, 248(1)‘“disposition”(f)(v1) 

Related transactions 

¢ defined, for foreign tax credit, 126(7) 

Relationship, defined, 251(6) 

¢ for certain Part 1.3 purposes, 181.5(6) 

Release or surrender, defined, 248(9) 

Relevant authority, see also Competent authority 

¢ defined 

¢* for policy reserves in insurance business, Reg. 1408(1) 

¢e for prescribed amount and recovery rate, Reg. 8006 

Relevant contribution (re eligible funeral arrangement) 

° defined, 148.1(1) 

Relevant conversion benefit 

¢ defined, for insurance demutualization, 139.1(16)(a) 

Relevant limit (re debt forgiveness rules, partnerships) 

¢ defined, 80(15)(b) 

¢ limitation on deduction to partner, 80(15)(a) 

Relevant loss balance (for debt forgiveness rules) 

¢ application of, 80(3), (4) 
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Relevant loss balance (for debt forgiveness rules) (cont’d) 

* defined, 80(1) 

Relevant period 

¢ defined, 104(5.7) 

* for deferred income plans, foreign property, Reg. 5000(7) 

* for trust deemed disposition rules, defined, 104(5.7) 

Relevant tax factor (for FAP) 

¢ defined, 95(1) 

Religious order, members’ charitable gifts, 110(2) 

Religious organization, see Communal organizations; Registered 

charity 

Relocation, see also Moving expenses 

* counselling, see Counselling services 

¢ eligible, see Eligible relocation 

* reimbursement for loss of value of home, see Housing loss 

Remainder interest, disposition of, see Life estate in real 

property 

Remission orders 

* text of, reproduced after the Income Tax Regulations 

Remittance of taxes withheld, see also Withholding tax 

* deemed remitted on day received by Receiver General, 248(7) 

* interference with, by secured creditor, 227(5.2)-(5.4) (draft) 

* large employers must remit through financial institution, 
153(1), Reg. 110 

* small employers, quarterly remittance, Reg. 108(1.12) 

* source withholdings, Reg. 108 

* unclaimed dividends and interest, 153(4), Reg. 108(4) 

Remote work site, employment at, 6(6), see also Northern 

Canada 

Remuneration, see also Salary 

¢ defined 


*¢ for Canadian film/video tax credit, Reg. 
1106(1)“‘remuneration” 


*¢ for source withholdings, Reg. 100(1) 

* information returns, Reg. Part II 

* ranges of, Reg. Sch. I 

° total 

¢¢ defined, Reg. 100(1) 

* unpaid, 78(4) 

¢ withholding of tax on, 153(1)(a) 

¢¢ failure to remit amounts withheld, 227(9.5) 

ee failure to withhold, 227(8.5) 

Renewable energy, see energy: renewable 

Renovations 

¢ disability-related 

*° deductible, 20(1)(qq) 

*¢ medical expense credit, 118.2(2)(1.2) 

Rent 

* accrual of, to date of death, 70(1)(a) 

¢ deduction for, 9(1) 

¢ future period, for 

*¢ not “outlay” or “expense” 66(15)“outlay” or “expense” 

* income 

ee taxable, 9(1) 

*¢ whether specified investment business, 125(7)‘‘specified 
investment business” 

* non-resident withholding tax, see paid to non-resident (below) 

* office, paid by employee, 8(1)(i)(ii) 

** certificate of employer, 8(10) 

° paid on depreciable property before acquisition, deemed CCA, 

(52) 

* paid to non-resident, 212(1)(d), 212(13) 

*¢ alternative tax, 216 

*¢ re railway rolling stock, exemption, 212(1)(d)(vit) 

* prepaid, non-deductible, 18(9) 

* scientific research expenditures, limitations, 37(8)(d)(ii) 


* treaty rules, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. VI 

Rental cost 

* defined, Reg. 5202 


Rental or leasing property 

¢ defined, 127.52(3) 

* minimum tax, 127.52(1)(b), (c)(ii) 

Rental properties 

* capital cost allowance, Reg. 1100(11)-(14.2), 1101(1ac)}-(lae) 

°°  non-arm’s length exception, Reg. 1102(20) 

* defined, Reg. 1100(14)-(14.2) 

* minimum tax, 127.52(1)(b), (c.2)(i), 127.52(3)“rental or 
leasing property” 

Renunciation, see Flow-through shares 

Reorganization, see also Amalgamation; Rollover; Winding-up 

° butterfly, 55(3)(b) 

* causing security of deferred income plan to become foreign 
property, 206(3.1) 

* corporate, generally, 84-88 

* divisive (butterfly), 55(3)(b) 

* effect on stock options, 7(1.4), (1.5) 

* mutual fund corporation or trust, 132.2 

° os) eueeS payment to shareholder deemed dividend, 84(2), 


* of capital, exchange of shares, 86(1); ITAR 26(27) 

* property acquired in course of 

** capital cost allowance, Reg. 1100(2.2) 

* treaty protection, Canada—U.S. Tax Convention Canada-U.S. 
Tax Treaty:Art. XIII:8 

Repaid amount (tax shelter investment) 

¢ defined, 143.2(10) 

Repair 

* automobile, see Automobile: operating costs 

Repayment, see also Reimbursement 

* amount previously included in income, 20(1)(m.2) 

° application to other taxes, 164(2) 

* employment insurance benefits, 60(n), (v.1) 

* government assistance, see Assistance/government assistance: 
repayment of 

¢ inducements, 20(1)(hh) 

* overpayment of interest, by taxpayer, 164(3.1) 

ee deduction for, 20(1)(11) 

* pension benefits, 60(j.03), (j.04) 

* policy loan, 60(s) 

¢ shareholder’s loan, 20(1)() 

* tax, see Refund 

* unemployment insurance benefits, 60(n), (v.1) 

Repayment period 

¢ defined, for Lifelong Learning Plan, 146.02(1) 

Repeal 

¢ legislation, Interpretation Act s. 25(1) 

¢ regulations, /nterpretation Act s. 31(4) 

Replacement cost of property 

¢ value of inventory, 10(4) 

Replacement obligation 

* corporation in financial difficulty, exemption from non-resident 
withholding tax, 212(3) 

Replacement property, see also Exchanges of property 

° defined 

¢¢ for capital property, 44(5) 

¢¢ for depreciable capital property, 13(4), (4.1) 

¢¢ for eligible capital property, 14(6), (7) 

¢¢ for Home Buyers’ Plan, 146.01(1) 

* shares, see Replacement share 

¢ taxable Canadian property 

** capital property, 44(5)(c), (d) 

¢¢ depreciable property, 13(4.1)(c), (d) 
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Replacement share 

¢ defined, for small business investment capital gain rollover, 
44.1(1) 

Reportable property 

¢ defined, 128.1(10) 

¢ reporting of, required, 128.1(9) 

Reportable transaction 

¢ defined, re transactions with non-residents, 233.1(1) 

Reported reserve (of insurer) 

¢ defined, Reg. 1408(1) 

Reporting entity 

¢ foreign affiliate reporting 

defined, 233.4(1) 

¢ obligation to file, 233.4(4) 

foreign property reporting 

«.. defined,.233,3(1) 

¢ obligation to file, 233.3(3) 

Reporting partnership 

e defined, re transactions with non-residents, 233.1(1) 

Reporting person 

¢ defined, Reg. 221(1) 

re transactions with non-residents, 233.1(1) 

re qualified investments and foreign property, 221(1) 

Reporting requirements, see Information return 

Repossession of property 

e effect on creditor, 79.1 

*¢ capital gains reserve, 79.1(3) 

*e¢ deemed cost of seized property, 79.1(6) 

ee foreign resource property, 79.1(2.1) 


in same taxation year as sale, 79.1(5) 
e inventory reserve, 79.1(4) 
effect on debtor, 79 

Representation allowances, not income, 6(1)(b)(i11), (iv) 

Representation expenses 

¢ deductible, 20(1)(cc) 

* deemed deducted as depreciation, 13(12) 

* election to defer, 20(9), Reg. 4100 

Representative of deceased taxpayer, see Legal representative 

of deceased taxpayer 

Repricing of stock options, 110(1.7), (1.8) 

Required statement 

¢ defined, Reg. 809(4) 

Requirement, see Demand; Garnishment for taxes unpaid 

Rescheduling of debt, expenses deductible, 20(1)(e)(11.2), 

20(1)(e.1)(i1) 

Research and development, see Scientific research and 

experimental development 

Research grant 

* receipt of, income, 56(1)(0) 

¢ refund of, 56(1)(p) - 

¢ repayment of, deductible, 60(q) 

Reserves 
allowed, 20(1)(1)-(o) 
amalgamation, on, 87(2)(g), (i), (Jj) 
amount not due until later year, 20(1)(n) 

* no deduction in certain circumstances, 20(8) 
business income, 1995 stub period, 34.2(4) 
capital gain, 40(1)(a)(iii), 40(2)(a) 

e donation to charity of non-qualifying security, 40(1.01)(c) 

ee¢ disallowed in year of death, 72(1)(c) 

¢ on exchange of property, 44(1)(e)(iii) 

* where property repossessed by creditor, 79.1(3) 
contingent account, limitation on deductibility, 18(1)(e) 
credit unions, Reg. Part VI 
debt forgiveness, 61.2-61.4 
defined 


e e e e e se e 


¢ for capital gains, 40(1)(a)(11) 

* for large corporations tax, 181(1) 

¢ for registered labour-sponsored venture capital corporations, 
204.8(1) 

disallowed, 18(1)(e), 20(7) 

donation of non-qualifying security to charity, 40(1.01)(c) 

¢ disallowed in year of death, 72(1)(c) 

doubtful debts, 12(1)(d), 20(1)(1) 

exchange of property, 44(1)(e)(i1) 

foreign exchange restriction, 91(2), (3) 

goods not delivered, 12(1)(e), 20(1)(m) 

guarantees etc., for, 12(1)(d.1) 

impaired debts, 20(1)()(i) 

imputed to spouse on death of taxpayer, 72(2) 

insurance agent or broker, 32 


insurer, see Insurance corporation: policy reserves; Insurance 
corporation: reserve for unpaid claims 


inventory, 20(1)(n) 

* where property repossessed by creditor, 79.1(4) 
Large Corporations Tax on, 181.2(3) 

life insurer’s, 138(3) 

limitation on deductibility, 18(1)(e) 

manufacturer’s warranty, 20(1)(1), (m), (m.1), (n), (0) 
maximum cumulative, of credit union, 137(6)‘maximum 
cumulative reserve” 


negative, of insurer, 20(1)(e.1), 20(22), Reg. 1400(2) 
not deductible, 18(1)(e), 20(7) 

quadrennial survey, 12(1)(h), 20(1)(0), Reg. 3600 
reported (insurer), Reg. 1408(1) 

sectoral, defined, 20(2.3) 

services not rendered, 12(1)(e), 20(1)(m) 
transportation tickets, 20(6) 

undelivered food or drink, 20(6) 

unearned commissions, 32 


unpaid claims, see Insurance corporation: unpaid claims 
reserve adjustment 


unpaid insurance policy claims 

e deduction, life insurance business, 138(3)(a)(ii) 
e deduction, non-life insurance business, 20(7)(c) 
¢ limitation, 18(1)(e.1) 

unrealized receivables, 20(1)(n) 

wind-up, on, 88(1)(e.1) 

year of death, not deductible for, 72(1) 


Reserve amount 


re resource property, defined, 66(15) 


Reserve deficiency 


defined, Reg. 1403(8)(d) 


Reservoir 


substances injected into, deduction for, 20(1)(mm) 


Residence 


cost of maintaining after move, deduction, 62(3)(g) 
loss in value of, reimbursement, see Housing loss 
principal, see Principal residence 


Resident beneficiary 


defined, 94(1) [proposed] 


Resident compensation 


defined, Reg. 8300(1) 


Resident contributor 


defined, 94(1) [proposed] 


Resident of Canada 


absent from Canada 

¢ child care, moving, and attendant expenses, 64.1 
becoming, see Becoming resident in Canada 
ceasing to be, see Ceasing to be resident in Canada 
corporate emigration, 219.1 

corporation, 250(4) 

corporation deemed not, 250(5) 

deemed, 250 
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Resident of Canada (cont’d) 

* + for capital gains exemption, 110.6(5) 

*¢ tuition credit, 118.5(2) 

¢ defined, 250 

** authorized foreign bank, 212(13.3) 

** offshore trust, 94(1)(c)(i) [to be repealed], 94(3)(a) 

[proposed] 

* entitled to U.S. treaty benefits, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XXIX A:2 

* extended meaning of, 250(1), (2) 

* former, see Former resident 

* former, deemed employed in Canada, 115(2)(c) 
income earned in a province, Reg. 2601 

¢ liability for tax, 2(1) 

ordinarily, meaning of, 250(3) 

part-year, see Part-year resident 

partnership, Income Tax Conventions Interpretation Act 6.2 

qualifying environmental trust, 250(7) 

* regulations re, 214(13) 

* returning, 128.1(6), (7) 

¢ short-term, 128.1(4)(b)(iv) 

* treaty purposes, Canada—U.S. Tax Convention Canada-U.S. 
Tax Treaty:Art. IV 

* trust, deemed, 94(3)(a) [proposed] 

Residential property 

* defined, for minimum tax purposes, 127.52(3) 

* partnership investing in 

* capital cost allowance limitation, 127.52(2) 

Residual balance (upon debt forgiveness) 

* defined, 80(14) 

¢ included into income, 80(13) 

Residual portion (on disposition of specified debt obligation), 

see also Current amount (on disposition of specified debt 

obligation) 

* application of, 142.4(4) 

¢ defined, 142.4(8) 

* + re disposition by financial institutions, Reg. 9200(1) 

Resman Holdings TCC decision overruled, 66.1(6)‘“Canadian 

exploration expense’’(d)(i), 66.1(9)(a) 

Resource 

¢ defined, Reg. 1206(1) 

* mineral, see Mineral resource 

Resource activity 

* defined, for resource allowance claims, Reg. 1206(1) 

Resource allowance, 20(1)(v.1), Reg. 1210, see also Depletion 

allowances 

* additional, Reg. 1210 

* amalgamation, Reg. 1214 

* deduction for, 20(1)(v.1), 20(15), 65, Reg. Part XII 

* definitions, Reg. 1206 

* earned depletion base, Reg. 1205 

* not claimed at partnership level, 96(1)(d) 

* partner, of, Reg. 1210(3) 

* resource profits, defined, Reg. 1204 

Resource expenses, see also Canadian development expense; 

Canadian exploration expense; Canadian oil and gas property 

expense 

* amounts recovered included in income, 59 

Canadian development expenses, 66.2 

Canadian exploration and development expenses, 66(1) 

Canadian exploration expenses, 66.1 

Canadian oil and gas property expenses, 66.4 

¢ change of control, rules, 66.7(10), (11) 
cumulative offset account, 66.5 

° an aa shares, 66(12.6)—(12.74), see also Flow-through 
shares 

¢ flow-through to shareholder, 66(12.6), (12.62), (12.64) 

¢ foreign exploration and development expenses, 66(4) 


¢ joint exploration corporation, 66(10)-(10.4) 
* limited partner, at-risk rules, 66.8 

* minimum tax, 127.52(1)(e), (e.1) 

* partnership, of, 96(1)(d) 

* reduction of, on debt forgiveness, 80(8) 

* successor rules, 66.7 

* “warehousing” prohibited, 66(19) 
Resource income 

* manufacturing profits, Reg. 5203 
Resource loss 

* prescribed, Reg. 1210.1 

** income inclusion, 12(1)(z.5) 

Resource profits 

¢ defined, Reg. 1204(1.1), 5202 

Resource property 

* Canadian, see Canadian resource property 
* carved-out income, see Carved-out income 
° deceased taxpayer’s, 70(5.2) 

¢ disposition 

** consideration for, on amalgamation, 87(2)(p) 
*¢ involuntary, 59.1 

*e* reserve for uncollected amount 

eee income in later year, 59(2) 

* expropriation, 59.1 

* foreign, see also Foreign resource property 
°° proceeds of disposition, 59(1) 

* partnership, of, 96(1)(d) 

¢ rules for trusts, 104(5.2) 

* timber, see Timber resource property 

* trust, see Resource property trust 


Resource property trust 

* defined, Reg. 5000(7) 

* information return where interest claimed to be qualified 
investment, Reg. 221 


* not foreign property for deferred income plans, Reg. 
5000(1)(c.1) 

Resource rate reduction percentage 

¢ defined, 125.11(1) 

* reduction in corporate tax rate, 125.11(2) 

Respiratory aids 

* medical expense, Reg. 5700(c), (c.1), (c.2) 

Respite care, see Attendant; Nursing home 


Restricted farm loss 

¢ addition to adjusted cost base of land, 53(1)(i) 

* amalgamation, on, 87(2.1) 

¢ carryover of, 111(1)(c) 

* deduction by partner where partnership disposes of land, 101 

¢ defined, 31(1), (1.1), 11109), 248(1) 

¢ determination of, by Minister, 152(1.1), (1.2), (1.3) 

¢ limitation on deductibility, 31(1), 111(3) 

¢ partnership, from, 96(1) 

* reassessment, 152(6)(c) 

* reduction of, on debt forgiveness, 80(3)(c) 

Restricted financial institution, see also Financial institution: 

Taxable RFI share 

¢ defined, 248(1) 

* dividends received on term preferred shares, 112(2.1) 

* receiving dividends on taxable RFI shares 

*° where shares acquired under securities lending arrangement, 

260(9) 

* software development by, no R&D credits, 248(1)*scientific 
research and experimental development’’(b)(i) 

Restricted financial institution (RFI) shares, taxable 

* tax on dividends received by restricted financial institution, 
187.3 

* + information return, 187.5 

*¢ partnership, 187.4 
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Restricted property 


¢ defined, for non-resident trust rules, 94(1) [proposed], 94(15) 


Restrictive covenant (or non-competition payment) 
e allocation of price paid, 68(c) 
¢ employment income from 
e« taxable when receivable after 3 years, 6(3.1) 
income from 
deduction for bad debt, 60(f) 
e bad debt recovered, 56(1)(m) 
included in income, 56.4(2) 
° non-resident withholding tax, 212(1)(), 212(13)(g) 
Restructuring of debt, expenses deductible, 20(1)(e)(ii.2), 
20(1)(e. 1) Gi) 
Retention of books and records, 230(4), (4.1) 
Retirement benefits 
« defined, Reg. 8500(1) 
Retirement compensation arrangement 
° administration of, corporation exempt, 149(1)(0.1)@)(B) 
* amount paid in respect of 
ee withholding of tax, 153(1)(p)/H(r) 
¢ amount payable under trust, not income, 12(1)(m)(1) 
e amounts received by employer under, includable in income, 
12(1)(n.3) 
¢ amounts transferred under, deduction from income, 60(.1) 
benefits under 
deduction from income re, 60(t) 
includable in income, 56(1)(x), (Zz) 
not includable in employee’s income, 6(1)(a)(i1) 
received by another 
¢ joint and several liability for tax on, 160.3 
contribution to 
ee tax on, 207.7(1) 
withholding, Reg. 103(7) 
* creation of trust, 207.6(1) 
deduction for contributions to 
° by employee, 8(1)(m.2), 60(t), (u) 
¢ by employer, 18(1)(0.2), 20(1)(r) 
defined, 248(1), Reg. 6802 
disposition of interest in 
* amount included in income, 56(1)(y) 
° deduction from income re, 60(u) 
disposition of property by trust, 56(11) 
distribution by trust, 107.2 


emigration of employee, no deemed disposition, 
128.1(10)“excluded right or interest’’(a)(ix) 


employee benefit plan becoming 
¢ deemed contribution, 207.6(4) 
employer contribution deductible, 20(1)(r) 


excluded from non-resident trust rules, 94(1)“exempt foreign 
trust’’(e) [proposed] 


¢ failure to withhold amounts in respect of, 227(8.2) 
* foreign plan, see Foreign plan (pension plan) 


e e e e e e e e 
e e e e e e 


° eed employee carrying on personal services business, 
( 


207.6(3) 

life insurance policies, 207.6(2) 

Member of Parliament, Reg. 6802.1 

money borrowed to make employee contributions 
¢ limitation on interest deductibility, 18(11)(e) 


non-resident compensation plan not retirement compensation 
arrangement 


** exception re “resident’s arrangement”, 207.6(5) 

¢ payment of tax, 207.7(3) 

* portion of benefits taxable, 56(1)(a)(i) 

¢ prescribed plan or arrangement, 207.6(6), Reg. 6802 

¢ purchase price of interest in, paid by non-resident, 212(1)(j) 


refund of tax, 207.7(2) 
refundable tax, 207.5—207.7 
¢ defined, 207.5(1) 


** election re, 207.5(2) 

* resident’s arrangement, 207.6(5) 

* resident’s contribution, defined, 207.6(5.1) 
* severability of plan, 56(10) 

¢ subject property 

ee defined, 207.5(1) 

* tax payable, 207.7(1) 

° transfer to another RCA, 207.6(7) 

*¢ no withholding, Reg. 103(7)(a) 

e trust 

** corporation administering, exempt, 149(1)(0.1)(i)(B) 
ee creation of, 207.6(1) 

ee defined, 207.5(1) 

ee exempt from tax, 149(1)(q.1) 


withholding tax, 153(1)(p)-(r), Reg. 103(7) 

Retirement counselling, see Counselling services 

Retirement income, defined, 146(1) 

Ag income fund, see also Registered retirement income 

un 

* registration of, 146.3(2) 

*¢ appeal from refusal, 172(3)(g), 180 

¢« deemed refusal by Minister, 172(4)(f) 

ee revocation of, 146.3(11)-(13) 

* services relating to, non-deductible, 18(1)(u) 

Retirement payment 

¢ election to average, ITAR 40 

¢ single, from deferred profit sharing plan, 147(10.1), (10.2), 
Reg. 1503 

Sena savings plan, see also Registered retirement savings 

plan 

¢ appeal from refusal to register, 172(3)(b), 180 

¢ deemed registered, when, 204.2(3) 

e defined, 146(1) 

¢ foreign, see Foreign retirement arrangement 

¢ registration of, 146(2), (3) 

e* deemed refusal by Minister, 172(4)(b) 

° services relating to, non-deductible, 18(1)(u) 

Retiring allowance 

e defined, 248(1) 

* emigration, no deemed disposition of right, 128.1(10)“excluded 
right or interest’’(d) 

° income, 56(1)(a)(i1) 

¢ legal costs of collecting or establishing right to 

ee deduction for, 60(0.1) 

*e¢ income when recovered, 56(1)(1.1) 

¢ paid to non-resident, 212(1)(G.1) 

ee election to file return, 217 

¢ repayment of, deductible, 60(n)(1.1) 

* spread retroactively over prior years, 110.2, 120.31 

* transferred to RRSP or RPP, 60(j.1) 

* unpaid, 78(4) 

* withholding tax, 153(1)(c), Reg. 103(4), (6)(e) 

Retroactive effect, see also Grandfathering 

¢ of amendments to pre-RSC 5th Supp. Act, ITAR 79 

° of interest, to date of effect of amendment, 221.1 

* of regulations, to date of public announcement, 221(2) 

Retroactive lump-sum payment, see Lump-sum payment 

Retrospection, ITAR 17(4) 

Return of income 

¢ defined 

e« for GST Credigsi22.5(1) 

¢* for OAS clawback, 180.2(1) 

Returning former resident, 128.1(6), (7) 

Returns, see also Information return 

¢ alternative to withholding tax, 216(1), 217 

* amended, 152(6) 

¢ bankrupt individual, 128(2)(e), (f) 


2298 


Returns (cont'd) 


carved-out income, tax on, 209(3) 

corporation, 150(1)(a) 

death of beneficiary, 104(23)(d) 

death of partner or proprietor, 150(4) 

deceased taxpayer, 150(1)(b), (e) 

deferred income plans 
over-contributions, 204.3 
property acquired by, 207 
property held by, 207.2 

demand for, by Minister, 150(2) 

designated persons, 150(1)(e) 

due date, 150(1) 

electronic filing of, 150.1 

employee’s declaration, 227(2) 
when to be filed, Reg. 107 
where not filed, 227(3) 

estates, 150(1)(c) 

estimate of surtax, 180.1 

estimate of tax, 151 

excessive eligible dividend designation, 185.2(1) 

extension of time for filing, 220(3) 

failure to file, penalty 
demand by Minister, 150(2) 
penalty, 162(1) 


** repeated, 162(2) 
ee» \ trustees etc., 162) 


false 
penalty for, 163(2) 
“understatement of income”, 163(2.1) 
films, Reg. 225 
guardian, etc., 150(1)(d), (e) 
home insulation program, Reg. 224 
incomplete, penalty, 162(5) 
individual, 150(1)(d), (e) 
in bankruptcy, 128(2)(e) 
information, see Information return 
late filing, penalty, 162(1) 
Minister not bound by, 152(7) 
non-profit organization, 149(12) 
omission in, penalty, 163(2) 
Part I, 150 
Part I.1, 180.1(3) 
Part I.2, 180.2(5)(a) 
Part 1.3, 181.6 
Part II, 183(1) 
iPr: JOLT. Inka 
Part II.1, 185.2(1) 
Part IV, 187(1) 
Part IV.1, 187.5 
Part V, 188(1)(b) [to be repealed], 189(6), (6.1) 
Part VI, 190.2 
Part VI.1, 191.4 
Part VI, 193(1) 
Part VIII, 195(1) 
Part IX, 196(2) 
Part X, 202(1) 
Part X.1, 204.3 
Part X.2, 204.7 
Part X.3, 204.86 
Part X.4, 204.92 
Part XI, 207 
Part XI.1, 207.2 
Part XI.2, 207.4 
Part X1.3, 207.7(3)(a) 
Part XII, 208(2) 
Part XII.1, 209(3) 
Part XII.2, 210.2(5) 
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Part XII.3, 211.2 

Part XII.4 (qualifying environmental trust), 2711.6(1) 

Part XII.5, 211.8(2) 

Part XII.6, 211.91(2)(a) 

Part XIII.1, 218.2(5) 

Part XIII.2 (optional), 218.3(3)-(9) 

Part XIV, 219(3) 

proof of, 244(17)-(19) 

public authorities (Part XI.2), 207.4 

refundable Part VII tax, 193(1) 

refunds not payable until all filed, 164(2.01) 

registered investment, 204.7 

ie failures to report an amount of income, penalty for, 

163(1) 

required of employee, 227(2) 

¢ where not filed, 227(3) 

separate 

amounts receivable on death, 70(2) 

bankrupt individual, 128(2)(e), (f) 

death of beneficiary, 104(23)(d) 

death of partner or proprietor, 150(4) 
1995 stub-year reserve, 34.2(8) 
off-calendar year adjustment, 34.1(9) 

deductions in computing taxable income, 114.2 

minimum tax carryover not applicable, 120.2(4) 

minimum tax not applicable, 127.55 

tax credits, 118.93 

tax-exempt persons (Part XII), 208(2) 

tax on foreign property of certain trusts and corporations, 207 

trustees etc., 150(3) 

* failure to file, penalty for, 162(3) 

¢ in bankruptcy, 128(2)(e) 

trusts, 150(1)(c) 

understatement of income, 163(2.1) 

Revenue Canada, see Canada Customs and Revenue Agency 

Revenue guarantee 

* created tax shelter, Reg. 231(6)(b)(i1) 

* prescribed, for film shelter, Reg. 7500 

Reverse attribution, 74.5(11) 

Reverse takeover, 256(7)(c) 

Reversionary trust, 75(2), (3) 

Revised Statutes of Canada, 1985 (5th Supp.) 

* amendments to previous Act, ITAR 79 

* continuity of previous versions of Act, ITAR 75, 77 

¢ effective dates, ITAR 73 

Revocable living trust 

¢ excluded from qualifying disposition, 107.4(1)(e) 

Revocable trust, 75(2), (3) 

Revocation of Canadian film/video production certificate, 

125.4(6) 

Revocation of elections, 220(3.2) 

* election by mutual fund trust for December 15 year-end, 
132.11(1.1) 

° pe yuie! to be non-resident-owned investment corporation, 
134. 

* election to postpone 21-year rule by trust, 104(5.31) 

* election to trigger capital gains exemption, 110.6(25) 

Revocation of film/video production services certificate, 

125.5(6) 

Revocation of registration 

* amateur athletic association, 168 

* appeal from, 172(3), 180(1), 204.81(9) 

¢ charity, 149.1(4.1), 168, 188, 188.1 

¢ deferred profit sharing plan, 147(14)-(15) 


e e e e e e e e e e e e Ce 


e e e e e a es e e e e @ ° e e @ e e e e 


education savings plan, 146.1(12.1), (12.2), (13), (14) 
labour-sponsored venture capital corporation, 204.81(6)—(9) 
national arts service organization, (6.5) 
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Revocation of registration (cont’d) 
* pension plan, 147.1(11)-(13) 
¢ profit sharing plan, 147(14)-(15) 
e retirement income fund, 146.3(11)-(13) 
¢ retirement savings plan, 146(12) 
Revocation tax, charities, 188 
Revoked corporation (registered labour venture capital) 
¢ defined (RLSVCC), 204.8(1), 211.7(1) 
Revoked plan, see Deferred profit sharing plan 
Rider 
* deemed to be separate life insurance policy 
ee for insurer’s reserves, Reg. 1408(5), (6) 
** when added to pre-1990 policy, 12.2(10) 
Right of use or habitation (Quebec) 
e deemed to be trust, 248(3) 
Right to receive an amount 
* cost amount of, 248(1)“cost amount’’(e) 
Right to receive production 
¢ deduction of matchable expenditure prorated, 18.1(4) 
¢ defined, 18.1(1) 
¢ disposition of, income inclusion, 12(1)(g.1), 18.1(6) 
Rights 
¢ exchange of, on amalgamation, 87(4.3) 
Rights or things 
¢ acquired by beneficiary 
ee deemed cost, 69(1.1) 
¢ exclusions, 70(3.1) 
* transferred to beneficiaries, 70(3) 
¢ value of, included in income at date of death, 70(2) 
Rights to drill or explore, see Exploration and drilling rights 
Rights to income 
¢ transfer of, 56(4) 
River improvements 
* capital cost allowance, Reg. 1102(7) 
Road, see also Specified temporary access road 
* capital cost, 13(7.5)(b), Reg. 1102(14.3) 
Roadways 
* capital cost allowance, Reg. Sch. I:Cl. 1(g), Sch. II:Cl. 17 
e« for mine, Reg. Sch. I:Cl. 10(1), Sch. I:Cl. 41 
Robinson case overruled, 253.1 
Rocking bed, as medical expense, 118.2(2)(i) 
Roller skating rink floor, Reg. Sch. II:Cl. 10() 
“Rolling start” rule, 13(27)(b), 13(28)(c), 13(29) 
Rollout 
¢ from trust, 107(2) 
* on partnership ceasing to exist, 98(3) 
Rollover, see also Transfer of property 
accounts receivable, 22 
amalgamation, on, 87 
bare trust, to or from, 248(1)‘disposition’’(e)(i) 
convertible debentures, 51 
convertible property, 51 
corporation, to, 85(1) 
by partnership, 85(2) 
capital property, 85(1)(c.2) 
depreciable property, 85(1)(c) 
eligible capital property, 85(1)(d) 
farming inventory, 85(1)(c.2) 
from shareholder, 85(1) 
eligible property, 85(1.1) 
inventory, 85(1)(c.1) 
ee wholly-owned corporation, 85(1)(e.2), 85(1.3) 
cumulative eligible capital 
* on transfer of business to spouse or corporation, 24(2) 
death, on 
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* registered retirement savings plan, 60(1)(v)(B.1), 
146(8.8)-(8.91) 

* to spouse or spouse trust, 70(6), (6.1) 
debt, in settlement of commercial debt obligation, 80(2)(h) 
demutualization of insurance corporation, 139.1(4)(a), (d) 
distress preferred share, converted to or from debt, 
80.02(3)H{(5) 
effect on shares held by former resident of Canada, 128.3 
exchange of property, 13(4), (4.1), 44 
exchange of shares, 51(1) 
exchange of shares on reorganization of capital, 86 
farm property, of, 70(9), (9.2), 73(3), (4) 
farming inventory, transfer to corporation, 85(1)(c.2) 
foreign share for foreign share exchange, 85.1(5), (6) 
foreign spin-off, 86.1 
insurance business, 138(11.5), (11.94) 
la policyholder’s rights, on demutualization, 139.1(4)(a), 
( 


internal reorganization, 86 

life insurance policy 

to child, 148(8) 

to spouse 

inter vivos, 148(8.1) 

e on death, 148(8.2) 
mark-to-market property prohibited, 85(1.1)(g)(ii1) 
mutual fund trust or corporation, 132.2 
net income stabilization account/NISA Fund No. 2 

¢ to corporation, 85(1)(c.1), 85(1.1)@) 

* to spouse or spouse trust, 70(6.1) 
non-resident insurance business, of, 138(11.5) 
parent, to 

* on death of invidudual, 70(9.6) 

* on wind-up of corporation, 88(1) 
partnership, from 

* to new partnership, 98(1) 

* to proprietorship, 98(5) 
partnership, to, 97(2) 
qualifying disposition to a trust, 107.4 
registered pension plan to RPP annuity, 147.4 


registered retirement savings plan, on death, 60(1)(v)(B.1), 
146(8.8)-(8.91) 


reorganizations, 84-88 

replacement property, 13(4), (4.1), 44 

reserves for year of death, 72(2) 

retiring allowance, to RRSP, 60(j.1) 

rights or things transferred to beneficiary, 69(1.1) 
share for share exchange, 85.1 

shareholder, from, to corporation, 85(1) 

* eligible property, 85(1.1) 

small business investments, 44.1 

spouse or spouse trust, to 

¢ death, on, 70(6), (6.1) 

* inter vivos, 73(1) 

¢ life insurance policy 


e 
° 
ee 
e 


° inter vivos, 148(8.1) 
* on death, 148(8.2) 

registered retirement savings plan, 146(8.8)-(8.91) 
stock options, of, on corporate reorganization, 7(1.4), (1.5) 
taxable Canadian property, 85(1)(i) 
transaction, see Rollover transaction 


transfer of insurance business by non-resident insurer, 
138(11.5) 


treaty protection, Canada—U.S. Tax Convention Canada-U:S. 
Tax Treaty:Art. XIII:8 


trust, from 

¢ to beneficiary, 107(2) 

* to new trust, 248(1)‘“disposition’(e), (f) 
trust, to, 107.4 

winding-up, on, 88(1) 
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Rollover (cont'd) 
* winding-up of partnership, on, 98(3) 


Rollover transaction, see also Rollover 


° acquisition of specified debt obligation by financial institution, 


6(5) 
¢ defined, 142.6(6) 
Roofer 
* apprenticeship job creation credit, 127(9)investment tax 
credit” 
Rounding of amounts 
¢ budget surplus tax cuts, 118(10) 
¢ Child Tax Benefit, 112.61(7) 
* inflation indexing, 117.1(3) 
* pension calculations, Reg. 8311 
Rowboats 
* capital cost allowance, Reg. Sch. II:Cl. 7 
Royal Assent 
* amendments in force, Interpretation Act s. 6(3) 
Royal Canadian Mint, subject to tax, 27(2), Reg. 7100 
Royalties 
* accrual to date of death, 70(1)(a) 
* based on production or use, income, 12(1)(g) 
* copyright, paid to non-resident, exempt, 212(1)(d)(vi) 
* Crown, see Crown royalty 


¢ defined, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. XII:4, 6 


* income from 


e¢ whether specified investment business, 125(7)“‘specified 
investment business” 


* motion picture films, paid to non-residents, 212(5) 
* paid to non-resident, 212(1)(d) 


*¢ to U.S. resident, Canada—U.S. Tax Convention Canada-U.S. 


Tax Treaty:Art. XII 
* paid to trust for non-resident, exemption, 212(9)(b) 
* petroleum, natural gas, minerals 
*° included in income, 12(1)(0), Reg. 1211 
*¢ not deductible, 18(1)(m) 
** reimbursement for, 80.2 
* prepaid, non-deductible, 18(9) 
* production, defined, Reg. 1206(1) 
* tax re, paid to government by tax-exempt person, 208 
* * exception prescribed persons, Reg. 1216 
* timber, 212(1)(e) 
ee alternative tax, 216 
Runway, see Aircraft: runway 


S 
S corporation, see United States: S corporation 
SBB, see Small business bond 
SBDB, see Small business development bond 
SBITC, see Small business investment tax credit 
SDA, see Salary deferral arrangement 
SDO, see Specified debt obligation 
SIB, see Specified investment business 
SIN, see Social insurance number 
SLA compensation payment 
* defined, for securities lending arrangement, 260(1) 
SPDRs, see Standard & Poor 500 Depositary Receipts 
SPI, see Specified participating interest 
SPTC, see Share-purchase tax credit 
SR&ED, see Scientific research and experimental development 
SR&ED qualified expenditure pool 
* defined, 127(9) 


* investment tax credit for, 127(5)(a)(i), (ii)(A), 
127(9)“investment tax credit’(a.1), (f) 


oe additional, for Canadian-controlled private corporation, 
127(10.1)(b) 


* transfer to other taxpayer, 127(13)-(17) 

SRA, see Specified retirement arrangement 

SRTC, see Scientific research tax credit (expired) 

SSHRC, see Social Sciences and Humanities Research Council 

Sabbatical arrangement, Reg. 6801(a) 

Safe income, 55(5)(b), (c) 

° effect of, 55(2) 

Safe-income determination time 

¢ defined, 55(1) 

Salaries and Wages, see Salary 

Salary, see also Office or employment; Salary or wages 

* accrued to date of death, 70(1)(a) 

* defined, 248(1) 

** for manufacturing and processing credit, Reg. 5202 

* garnishment of, see Garnishment for taxes unpaid 

* legal expenses of collecting or establishing right to, 8(1)(b) 

* paid by employee, to assistant or substitute, 8(1)(i)(ii) 

°° certificate of employer, 8(10) 

¢ reimbursement of, 8(1)(n) 

* tax to be withheld from, 153(1)(a) 

¢¢ failure to withhold, 227(8.5) 

* unpaid, 78(4) 

Salary deferral arrangement 

* benefit from, income, 56(1)(w) 

* deduction to employer, 20(1)(00), (pp) 

¢¢ limitation, 18(1)(0.1) 

* defined, 248(1) 

* emigration or immigration, no deemed disposition, 
128.1(10)“excluded right or interest”(a)(vii), (b) 

¢ forfeited amounts 

*¢ deductible from income, 8(1)(o) 

* +  includable in employer’s income, 12(1)(n.2) 

* inclusion in income from employment, 6(1)(a)(v), 6(1)q), 
6(11), (12), (14) 

** exception for non-residents, 6(13) 

Salary deferral leave plan, Reg. 6801(b), Reg. 8508 

Salary or wages 

¢ defined, 248(1) 

** re Canadian film/video tax credit, 125.4(1) 

°° re film/video production services credit, 125.5(1) 

Sale 

* accounts receivable, 22 

¢ bond, by conversion, 51.1, 77 

* business, of, see also Ceasing to carry on business; Rollover 

ee taxation year-end, 25(1) 

* to corporation for shares, 85(1) 

*¢ to partnership, 97(2) 

* ¢ to spouse or controlled corporation, 24(2) 

¢ defined, for informations returns on securities transactions, 
Reg. 230(1) 

* depreciable property, see Capital cost allowance: recapture; 
Depreciable property 

* mortgage included in proceeds of disposition, 20(5), (5.1) 

* shares, not at arm’s length, 84.1 

ee by non-residents, 212.1 

Sales tax, federal, see Federal sales tax credit 

Salesperson 

* automobile 

*¢ reasonable standby charge for use of, 6(2.1) 

¢ automobile or aircraft 

*¢ capital cost allowance, 8(11) 

eee deemed, 13(11) 

*¢ costs, deduction, 8(1)(j), 8(9) 

* expenses, deduction, 8(1)(f) 

** certificate of employer, 8(10) 
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Salesperson (cont’d) 

ee limitation, 8(4) 

Same-sex marriage, see also Common-law partner 

* religious charity entitled not to perform, 149.1(6.21) 
Same-sex partner, see Common-law partner 

Sand, 248(1)“mineral” 

e tar, see Tar sands, defined; Tar sands ore 
Saskatchewan, see also Province 

¢ labour-sponsored venture capital corporation of 

ee prescribed, Reg. 6700(a)(iv), (ix) 

e northern, see Northern Canada 

¢ Pension Plan, see Provincial pension plan, prescribed 
¢ prescribed stock savings plan, Reg. 6705(b) 

e tax rates, see introductory pages 

Saskatchewan Pension Plan, see Provincial pension plan, 
prescribed 

Satisfaction of obligation 

e deemed not to be disposition, 49.1 


Savings and credit unions, 137 

Scale, metric, for retail use 

* capital cost allowance, Reg. Sch. I:Cl. 10(p) 

Scholarship 

* receipt of, income, 56(1)(n) 

** exemption, 56(3) 

¢ refund of, 56(1)(p) 

¢ repayment of, deductible, 60(q) 

Scholarship exemption 

e defined, 56(3) 

* exempt from tax, 56(1)(n)(ii) 

School 

° attendance at, child care deduction, see Secondary school 

School board 

¢ allowance from, exempt, 81(3) 

School fees, see Tuition fees 

School trustee 

* expense allowance exempt, 81(3) 

Schooling allowance, provincial tax reduction, 120(2) 

Scientific research and experimental development 

* assistance, see Assistance/government assistance 

¢ available-for-use rules, 37(1.2), 248(19) 

e buildings 

¢* do not qualify as R&D expenditure, 37(8)(d)(i), Reg. 

2900(11 

* contracted out to non-arm’s length person, 127(9)“qualified 
expenditure”’(f) 

ee transfer of investment tax credit, 127(13)-(16) 

* credit for, see investment tax credit (below) 

¢ debt forgiveness, effect of, 37(1)(f.1) 

e deduction for, 37 

ee amount included in income, 12(1)(v) 

¢ defined, 37(8), (13), 248(1), Reg. 2900(1) 

* election to use proxy amount for overhead, 37(8)(a)(1i)(B), 

37(9), Reg. 2900(4) 

expenditure pool, see SR&ED qualified expenditure pool 

expenditures, Reg. 2900(2)-(4) 

* change of control, 37(1)(h) 

e computation, 37(6.1) 

e deduction for, 37(1), (2) 

¢ election for alternative calculation, 37(8)(a)(i1)(B), 37(9) 

e excluded, 37(8)(d) 

* on amalgamation, 87(2)(1)—-(1.2) 

¢ stock options excluded, 143.3 

filing deadline, 37(11), 220(2.2) 

financial institution, by, 248(1)“scientific research and 

experimental development” 

° investment tax credit 


°° basic 20% credit, 127(9)“investment tax credit’(a.1) . 

ee extra 15% credit, 127(10.1) 

ee refundable, 127.1 

¢ linked work, 37(13), Reg. 2900(1)(d) 

* overhead expenses, election for prescribed proxy amount 

¢¢ calculation of prescribed proxy amount, Reg. 2900(4)-(10) 

ee exclusion of proxy amount from expenditure pool, 

37(8)(a)(i)(B) 

¢ filing of election, 37(9) 

e investment tax credit, 127(9)“qualified expenditure” 

partnership, of 

¢ no carryforward, 96(1)(e.1) 

¢ no losses for passive partners, 96(1)(g) 

ee plants, qualify for investment tax credits, Reg. 
900(11)(c), (d) 

¢ prescribed form required, 37(11), 127(9)“investment tax 
credit’’(m) 

* provincial super-allowance, 127(9)‘‘super-allowance. benefit 

amount” 

proxy amount, prescribed, Reg. 2900(4) 

¢ reduction in, 127(11.1)(f) [repealed], 127(18) 

qualified expenditure 

¢ defined, 127(9) 

* prescribed, Reg. 2901, Reg. 2902 

¢ subsidiary’s, on winding-up, 88(1.4) 

related corporations, of, 37(1.1) 

rent for buildings, does not qualify as R&D expenditure, 

37(8)(d)(i1) 

salaries, directly engaged in SR&ED, Reg. 2900(4) 

sole-purpose R&D performer, Reg. 2902(a) (closing words) 

specified employee, paid to, 37(9.1)-(9.5) 

stock option cost disallowed, 143.3 

super-allowance, 127(9)“super-allowance benefit amount” 

third party payment, 37(1)(a)(i.1), (ii), (iti) 

*e¢ exclusion from prepaid expense rules, 18(9)(d)(i) 

Scientific research and experimental development financing 

contract 

¢ defined, 194(6), 248(1) 

Scientific research corporation (non-profit) 

e annual information return, 149(7) 

* exemption for, 149(1)q), 149(2) 

ee rules as to control, 149(8) 

ee rules as to income, 149(9) 

Scientific research tax credit (expired), 127.3 

Scow, capital cost allowance, Reg. Sch. I:Cl. 7 

Screenwriter (for Canadian film/video tax credit) 

* principal, whether Canadian, Reg. 1106(8)(c) 

Script material 

e defined, for Canadian film tax credit, 125.4(1) 

Sculptor, see Artist 

Sculpture, see also Cultural property; Listed personal property 

¢ Canadian, CCA claims allowed, Reg. 1102(1)(e) 

Search and rescue volunteer 

* exemption from employment income, 81(4) 

Search warrant 

* compliance required, 231.5(2) 

¢ issue of, 231.3(1)-(4) 

Second affiliate, see Foreign affiliate: second affiliate 

Sanne s shared-use-equipment, for R&D investment tax 

credi 

¢ defined, 127(9) 

Second-tier financing structures 

* application of FAPI, 95(6) 

Secondary recovery method, defined, Reg. 1206(1) 

Secondary school 

¢ attendance at, child care deduction, 63(2)(b)(iii), 63(2.2)(a) 

Secrecy provision, 241 
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Secretarial services 

* no application of penalty for misrepresentation, 163.2(9) 
Secretary, see Officer: corporation, of 

Sectoral reserve 

¢ defined, 20(2.3) 

Secured creditor 

¢ defined, 224(1.3) 

* garnishment of property of, 224(1.2) 

* interference with taxpayer’s remittances, 227(5.2)+(5.4) (draft) 
* withholding tax, liability for, 227(5), (5.1)(h) 

Securities 

* amalgamation, acquired in, 87(2)(e.2) 

* Canadian, see Canadian securities 


* dealer, trader or agent, see also Broker; Registered securities 
dealer 


* fees of, deduction for, 20(1)(e), (bb) 
* ineligible for Canadian securities election, 39(5)(a) 
* return re securities lending arrangements and non-residents, 
212(18) 
** tax re interest paid under securities lending arrangements to 
non-residents, 212(19) 
fair market value, ITAR 26(11) 
lending arrangements, see Securities lending arrangements 
prescribed, Reg. 6200 
publicly-traded, Reg. 4400 
ee V-day values, Reg. Sch. VI 
* received for income debt, 76 
* small business, Reg. 5100(2) 
* transactions 
** information returns, Reg. 230 
* used or held in insurance or moneylending business 
*¢ “eligible property” for transfer to corporation by 
shareholder, 85(1.1)(g) 
Securities lending arrangements, 260, see also Dividend rental 
arrangement 
* amount received deemed to be a dividend, 260(4)-(7) 
* compensation payment non-deductible, 18(1)(w) 
¢ deemed dividend, 260(5) 
¢¢ dividend refund, 260(7) 
** no deduction for, 260(6) 
* deemed not disposition, 260(2) 
* defined, 260(1) 
* disposition of right under, 260(3), (4) 
lender non-resident, effect, 260(8) 
non-resident withholding tax 
amounts deemed to be interest, 260(8) 
exemption, 212(1)(b)(xii) 
special tax on securities dealers, 212(19) 
* return required, 212(18) 
qualified security, defined, 260(1) 
restricted financial institution receiving dividend on shares 
acquired under, 260(9) 
Security, see also Securities 
* defined 
*¢ for security transactions, Reg. 230(1) 
* for stock option rules, 7(7) 
* generally, Interpretation Act 35(1) 
granting of, not a disposition, 248(1)“disposition”(j), (k) 
non-qualifying, see Non-qualifying security 
qualified, see Qualified security 
Security distribution 
¢ defined, 260(1) 
Security for tax, 220(4)-(4.4) 
¢ defined, Interpretation Act 35(1) 
departure tax, 220(4.5)-(4.71) 
discharge, Reg. Part XXII 
extends 10-year collection limitation period, 222(8)(b) 
taxpayer becoming non-resident, 220(4.5)-(4.71) 


Security interest 

* defined, for garnishment rules, 224(1.3) 

Seeing Eye dog, see Guide dog expenses 

Segregated fund (of life insurer) 

* defined, 138.1(1), 211(1), Reg. 1408(1), 1900(1) 

* related, see Related segregated fund trust 

¢ rules re, 138.1 

e trusts, 138.1 

ee election, Reg. 6100 

** interest in, adjusted cost base, 53(1)(1), 53(2)(q) 

Segregated fund policies 

¢ defined, 138.1(1)(a) 

Seismic testing 

* off-the-shelf data, no renunciation of cost of, 66(12.66)(b.1) 

Seizure 

° chattels, of, 225 

* documents, of, 231.3(5)-(8) 

** compliance required, 231.5(2), 232(15) 

$6. copies? 23151) 

°° where privilege claimed, 232(3), (4)-(7) 

* property, for non-payment of debt 

ee effect on creditor, 79.1 

eee deemed cost of property, 79.1(6) 

*ee¢ foreign resource property, 79.1(2.1) 

**-¢ no deduction for principal portion of bad debt, 79.1(8) 

ee effect on debtor, 79 

Self-contained domestic establishment, defined, 248(1) 

Self-employed person 

* Canada Pension Plan contributions, credit, 118.7B(c) 

¢ home office expenses, conditions for deductibility, 18(12) 

Selling cost, see Adjusted selling cost (re investment tax credits) 

Senegal 

* Canadian Forces personnel and police serving in, no tax on 
income, 110(1)(f), Reg. 7400(g) 

Senior citizen, see Age 

Separate classes for capital cost allowance, Reg. 1101 

* automobile costing over $24,000, Reg. 1101(laf) 

* building or MURB costing over $50,000, Reg. 1101(1ac), 
(lad), (5b) 

¢ Canadian film or video production, Reg. 1101(5k.1) 

* certified productions, Reg. 1101(5k) 

* combustion turbines, Reg. 1101(5t) 

* computer equipment and software, Reg. 1101(5p), 1103(2g) 

* computer software tax shelter property, Reg. 1101(Sr) 

* deemed depreciable property, 13(5.2)(c), 13(21.2)(e)(ii), Reg. 
1101(5g) 

¢ different businesses, properties for, Reg. 1101(1) 

* different mines, properties for, Reg. 1101(4a)—(4d) 

* excavating or moving equipment, Reg. 1101(51) 

* exempt properties, Reg. 1101(So0) 

¢ fax machine, Reg. 1101(5p), 1103(2g) 

* industrial mineral mines, Reg. 1101(4) 

¢ leasehold interest in real property, Reg. 1101(Sh) 

¢ leasing properties, Reg. 1101(5c), (Sn) 

* life insurance and other insurance business, Reg. 1101(1a) 

* manufacturing and processing property, Reg. 1101(5s) 

* outdoor advertising sign, Reg. 1101(51) 

* partnership and non-partnership property, Reg. 1101(1ab) 

¢ photocopier, Reg. 1101(5p), 1103(2g) 

* pipeline costing over $10,000,000, Reg. 1101(5i), (5j) 

¢ railway assets, Reg. 1101(5d)-(Se) 

¢ rental and non-rental property, Reg. 1101(lae) 

* scientific research expenditures, 37(6) 

¢ software, Reg. 1101(5p), 1103(2g) 

¢ telecommunication spacecraft, Reg. 1101(Sa) 

¢ telephone equipment, Reg. 1101(5p), 1103(2g) 

¢ timber limits and cutting rights, Reg. 1101(3) 
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Separate classes for capital cost allowance (cont’d) 

° vessels, Reg. 1101(2), (2a), (2b) 

2 ¢ conversion cost, 13(14), (17) 

Separate return, see Returns: separate 

Separate school board 

¢ allowance from, exempt, 81(3) 

Separation agreement 

e defined, 248(1) 

* payments under 

** deductible by payor, 60(b), (c) 

e¢ taxable to recipient, 56(1)(b), (c) 

Series 

e of shares, 248(6) 

¢ of transactions, 248(10) 

Servant 

* defined, 248(1)“employment” 

Service 

¢ proof of, 244(5), (6) 

Service cost, see Adjusted service cost (re investment tax credits) 

Service pension 

e exemption, 81(1)(d) 

¢ other country, from, 81(1)(e) 

Services 

e defined, for FAPI, 95(3) 

¢ not rendered, reserve for, 20(1)(m), 20(24), (25) 

* provision of, along with property disposed of 

ee allocation rule, 68 

¢ rendered, amounts receivable for, 12(1)(b), 12(2) 

e to be rendered 

ee amount received for, income, 12(1)(a)(@), 12(2) 

repayment of, deductible, 20(1)(m.2) 

* ¢ consideration for, not “outlay” or “expense”, 66(15)“outlay” 
or “expense” 

Servitude 


¢ ecologically sensitive land, value when donated, 110.1(5), 
118.112) 


ee valuation applies for capital gains purposes, 43(2) 

Set-off 

¢ debt owing by Crown, against taxes owing, 224.1 

** communication of information to facilitate, 241(4)(d)(xiii) 

¢ interest, on instalment payments, 161(2.2) 

° Tea of tax, against other debt owing to Crown or province, 
( 

*¢ Part X refunds, 203 


¢ transfer pricing adjustments, see Transfer pricing capital setoff 
adjustment; Transfer pricing income setoff adjustment 


“Settled” (debt) 
¢ deemed, 80.01 
° defined, 80(2)(a) 
¢¢ for distress preferred shares, 80.02(2)(c), 80.02(7)(a) 
Settlement, structured, see Structured settlement 
Settlement of debt, see also Debt forgiveness 
¢ deemed, 80.01 
on amalgamation, 80.01(3) 
on debt becoming statute-barred, 80.01(9) 
on debt parking, 80.01(6)—(8) 
on share ceasing to be distress preferred share, 80. 02(7) 
on winding-up, 80.01(4) 
distress preferred share, on winding-up, 80.01(5) 
effect of, 80(3)-(13) 
foreign affiliate’s gain or loss on, 95(2)(i) 
simultaneous, 80(2)(1) 
subsequent payment following deemed settlement, 80.01(10) 
Settlement of litigation 
e property transfer, 49.1 
* wrongful dismissal, 248(1)“retiring allowance” 


Settlor (of trust), 
a trust) 


¢ defined, 108(1) 
¢« for loan by corporation to non-resident, 17(15) 
Severance pay, see Retiring allowance 


‘Shall’ 

¢ meaning of, /nterpretation Act s. 11 
Share 

¢ acquired before 1976 

** cost base, deductions from, 53(2)(e) 

* acquisition of 

¢« by corporation, deemed dividend, 84(3), (6) 
ee deemed, 256(8) 


see also Designated contributor (in respect of 


“actual cost”, ITAR 26(15)-(17) 
agreement to issue, to employees, 7(1) 
average annual rate of return, capital gains deduction, 110.6(9) 
¢ bankrupt corporation, of 
¢ «deemed disposition of, 50(1) 
¢ block of, defined, Reg. 4803(1) 
¢ bought back by corporation 


¢* amount paid for unpaid dividends deemed dividend 
substitute, 183.1(4) 


e calculation of consideration for 

ee scientific research tax credit, 127.3(10) 
e¢ share-purchase tax credit, 127.2(11) 

¢ cancellation, deemed dividend, 84(3), (6) 

* capital property, deemed, 39(4) 

¢ capital stock of family farm corporation, of, 110.6(1) 
¢ class of, series of, 248(6) 

¢ common, defined, 248(1) 

ee for mutual fund rollover rules, 132.2(2) 

¢ controlled corporation, of 

¢ disposition of, 40(2)(h) 

* convertible, exchanged for other shares, 51; ITAR 26(24) 
¢ cost base of 

ee additions to, 53(1)(b)-(d), (f.1) 

ee deductions from, 53(2)(a) 

ee deemed dividend added to, 53(1)(b) 

e deductions from paid-up capital, 66.3(2) 

¢ deemed benefit from 

** cost base, addition to, 53(1)(G) 

¢ deemed disposition of, to corporation, 84(9) 
¢ deemed interest on, 258(5) 

¢ deemed receipt of, on merger, 87(1.1) 

¢ defined, 248(1) 


ee for insurance demutualization, 139.1(1) 

« disposition of 

*e capital gain or loss, 40(1) - 

ee deemed, on death, 70(5) 

ee for insurance demutualization, 139.1(1) 

¢¢ order of, for employee stock option benefit, 7(1.3) 

*¢ subsequent to debt forgiveness, deemed capital gain, 
80.03(2), (4) 

¢¢ where dividend previously paid, stop-loss rules, 112(3) 

¢ distribution of, by corporation, 84(5) 

¢ “equity” defined, 204 

¢ exchanged for shares, 85.1; ITAR 26(26) 

e* amalgamation, on, 87(4.1), (4.2) 

*¢ computation of paid-up capital, 85.1(2.1) 

*¢ reorganization of capital, 86(1); ITAR 26(27) 

sre TUES siGheon, 1 P27) 

¢ “excluded” defined, 204 

* expense of issuing, 20(1)(e) 

* exploration and development, 66.3(1) 

¢ fair market value, ITAR 26(11.1), (11.2) 

¢ first registered holder of 

¢* deduction from cost, 127.3(6) 


¢ deemed cost of acquisition, 127.2(8) 
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Share (cont’d) 


e e e e e es e e e e e e e e e e e e e e es e e e e e e e e e e e e e e e e e e e e e e e e 


* election re scientific research tax credit, 127.3(9) 

* election re share-purchase tax credit, 127.2(10) 

flow-through, 66(12.6)-(12.75), Reg. 6202.1 

foreign affiliate, of, see also Foreign affiliate 

fractional interest, see Fractional share 

grandfathered 

¢ defined, 248(1) 

guaranteed, see Guaranteed share 

held by trustee for employee, 7(2) 

included in single payment under DPSP, 147(10.1), (10.2) 

¢ deduction re amount, 110(1)(d.3) 

¢ disposal of, 147(10.4), (10.5) 

interest paid on money borrowed to purchase, 20(1)(c), 

20(1)(qq) 

issued in exchange for property, rollover, 85(1) 

issued in settlement of debt, 80(2)(g), (g.1) 

issued to avoid tax, by foreign affiliates, 95(6)(b) 

loan to shareholder/employee to purchase, 15(2)(a)(iii), 

15(2.4)(c) 

loss on, 112(3), (3.1), (3.2), (4.3) 

mark-to-market rules, see Mark-to-market property 

ae fund corporation, of, received on amalgamation, ITAR 

non-arm’s length sale of, 84.1 

¢ by non-resident, 212.1 

non-capital property of partnership 

* loss on, 112(4.2) 

“non-participating, defined, 204“non-participating share” 

non-resident corporation, of 

* cost base, deductions from, 53(2)(b) 

not capital property 

¢ fair market value of, 112(4.1) 

¢ loss on, 112(4) 

obligation to acquire, effect of, 192(7) 

paid-up capital in respect of class of, 84.2 

paid-up capital value, defined, 204 

predecessor corporation, on amalgamation, 87(4) 

preferred, see also Preferred share; Term preferred share 

¢ deemed interest on, 258(3) 

e defined, 248(1) 

prescribed, Reg. 6201-6207 

¢ flow-through, Reg. 6202.1 

publicly-traded, Reg. 4400 

¢ V-day value, Reg. Sch. VII 

purchase of 

* through series of transactions/events 

tax on distribution of corporate surplus, 183.1(4) 

* trustee, by, for employees of corporation, 7(6) 

qualified small business corporation 
capital gains deduction, 110.6(2.1) 
defined, 110.6(1) 
related person, 110.6(14) 
rules re, 110.6(14) 

received on amalgamation, ITAR 26(21) 

redemption, deemed dividend, 84(3), (6) 

registered charities, held by, 189(3)—(5) 

right to acquire 

¢ shares deemed owned, where, 95(6)(a) 

sale of 

* non-arm’s length, 84.1 

short-term preferred, defined, 248(1) 

specified shareholder’s 

* adjusted cost base, 53(1)(d.3) 

subsidiary, of 

* cost of, 52(7) 

tax-deferred preferred, amalgamation where, 83(7) 

taxable preferred, see Taxable preferred share 

term preferred, see Term preferred share 


value not deductible to issuer, 143.3(3) 
where deemed capital property, 54,2 


Share for share exchange, 85.1 


“Ss 


hare of the capital stock of a family farm corporation” 
defined, 70(10) 


Share-funding arrangement (registered pension plan), Reg. 
8501(6.1) R R ® 


Share options 


employee, 7 
where person ceases to be employee, 7(4) 


Share-purchase tax credit, 127.2 [expired] 


deemed cost of acquisition of share, 127.2(8) 
defined, 127.2(6) 
election re 
tax on excess, 193(7.1) 
information returns, Reg. 227 
unused 
capital loss, 39(7) 
defined, 127.2(6) 
Overpayment of tax as consequence of, 164(5), (5.1) 


Share transfer fees, deduction, 20(1)(g) 
Shared-use-equipment 


defined, 127(9) 


Shareholder 


appropriation of property to, 15(1), 69(4), (5), 84(2) 
automobile available to, 15(5), (7) 
benefit from corporation, 15(1), (7), (9) 
GST portion included, 15(1.3) 
loan forgiven, 15(1.2) 
deemed disposition of share to corporation, 84(9) 
defined, 248(1) 
exchange of shares in course of reorganization, 86(1) 
guarantee by 
interest on money borrowed for payment under, 20(3.1) 
issue of stock rights to, 15(1)(c) 
loan by, to corporation 
interest deductible, 20(3.1) 
loan to, by corporation, see Loan: shareholder, to, by 
corporation 
non-resident 
interest paid to, not deductible, 18(4)—(6) 
persons connected with, 15(2.1), 80.4(8) 
prospective 
benefit conferred on, by corporation, 15(1) 
share for share exchange, 85.1 
specified 
adjusted cost base of share, 53(1)(d.3) 
defined, 248(1) 
transfer of property by, to corporation, 85(1), (1.1) 


Shareholder corporation 


“agreed portion” in respect of, 66(15) 
defined, 66(15), Reg. 4608(1) 
election by joint exploration corporation to renounce expenses 
to, 66(10)—(10.3) 
payment made to joint exploration corporation 
reduction in adjusted cost base of property received as 
consideration, 53(2)(f) 


Shareholder’s equity 


Sh 


determination of, for LSVCC investment shortfall, 
204.82(2.2)(b), (c) 

eep 

basic herd maintained since 1971, deduction, 29 
breeding, 80.3(1)“breeding animals” 


Sheet metal worker 


apprenticeship job creation credit, 127(9)‘investment tax 
credit” 


Sheitel, see Wig, medical expense 
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Shelf, continental, see Continental shelf 

Shell Canada case overruled, 20.3 

Shellfish, see Ammonite gemstone 

Shelter, see Tax shelter 

Sherman case overruled, 127.531(b) 

Sherway Centre case overruled, 20(10)(e)(Qv.1) 

Ship, see also Vessel 

¢ non-resident’s income from, exempt, 81(1)(c) 

* operators, taxable income earned in a province, Reg. 410 

¢ treaty provisions, Canada—U.S. Tax Convention Canada-U.S. 
Tax Treaty:Art. VUI:1—3, Canada-U.S. Tax Treaty:Art. XV:3, 
XXIII) 

e used in international traffic, see International traffic 

Shipping, see International shipping 

Shoes/boots 

¢ orthopaedic etc., medical expense, Reg. 5700(e) 

Shopping, see Treaty shopping 

Short-form amalgamation, 87(1.1), (2.11) 

Short-remitting of UI premiums, 126.1(12) 

Short sale 

¢ dividend paid on borrowed securities not deductible, 260 

Short taxation year 

* prorating of base level deduction, 18(2.5)(b) 

* prorating of capital cost allowance, Reg. 1100(3) 

e prorating of cumulative eligible capital claim, 20(1)(b) 

¢ prorating of deduction for injection substances, 20(1)(mm)(iii) 

¢ prorating of farmer’s animal valuation rules, 28(1.3) 

¢ prorating of financial institutions capital tax, 190.1(2) 

¢ prorating of ITC expenditure limit, 127(10.6)(b), (c) 

* prorating of large corporations tax, 181.1(2) 

* prorating of Part VI.1 tax dividend allowance, 191.1(6)(a) 

* prorating of resource deductions, 66(13.1) 

¢ prorating of small business deduction, 125(5)(b) 

* prorating of tax on investment income of life insurer, 211.1(4) 

¢e instalments, 211.3(2)A(b) 

Short-term preferred share 

¢ defined, 248(1) 

Shower 

* mechanical aid for getting into and out of, medical expense, 
Reg. 5700(g) 

Shutdown of business, see Ceasing to carry on business; 

Winding-up 

Sickness and accident insurance 

¢ benefits taxable, 6(1)(f); ITAR 19 

* employer’s contribution not a taxable benefit, 6(1)(a)(i) 

Sidewalks, capital cost allowance, Reg. Sch. II:Cl. 1(g) 

¢ for mines, Reg. Sch. II:Cl. 10(1) 

Sight impairment 

¢ devices to assist person with, business expense, 20(1)(rr) 

Sign language 

* interpretation service 

ee disability supports deduction, 64(a)A(ii)(A) 

*¢ medical expense credit, 118.2(2)(1.4) 

* training, medical expense credit, 118.2(2)(1.3) 

Signalling device 

* visual or vibratory, for person with hearing impairment, Reg. 
5700(q.1) 

Significant interest 

¢ debt settlement rules 

e° defined, 80.01(2)(b) 

* financial institutions 

ee defined, 142.2(2), (3) 

e* financial institution holding, excluded from mark-to-market 

rules, 142.2(1)“mark-to-market property’’(d) 
* foreign investment entity 
* defined, 94.1(1) [proposed] 


¢ foreign property rules 

ee defined, 206(1) 

Significant part of exempt capital gain attributable to unpaid 

dividends, 110.6(8) 

2 reduction in capital gain resulting from dividend, 
( 

Signing bonus 

* non-resident, 115(2)(c.1), 115(2)(e)(v), 153(1)(0) 

* resident, 6(3) 

¢ withholding of tax at source, Reg. 100(1)“remuneration”(m) 

Signs, outdoor advertising, see Outdoor advertising structures 

Silden case confirmed, 15(2.4)(e) 

Silica, included in definition of “mineral’’, 248(1) 

Silicon Graphics Ltd. case overruled, 95(1)“controlled foreign 

affiliate”(c), 125(7)“Canadian-controlled private corporation’ (b) 

Silver, see Precious metals 

Simser case offset by deduction, 64 

Simultaneous 

¢ dividends, designation of order, 89(3), 133(7.2) 

¢ settlement of debt obligations, designation of order, 80(2)(i) 

Singapore, see also Foreign government 

* stock exchange recognized, Reg. 3201(k) 

Singer 

¢ deduction from employment income, 8(1)(q) 

Single amount 

¢ defined, for RPPs, 147.1(1) 

Single purpose corporation 

¢ whether use of corporate property taxable to shareholder, 15(1) 

Single status, credit for, 118(1)B(c) 

Sister 

¢ deemed not related on butterfly transaction, 55(5)(e) 

¢ dependent, 118(6)(b) 

* includes sister-in-law or in common-law, 252(2)(c) 

Site, investigation of, 20(1)(dd) 

Siwik case overruled, 80.4(1.1) 

Skytrain trusts 

* anti-avoidance rule, 106, 108(1)‘‘income interest” 

Sleighs 

* capital cost allowance, Reg. Sch. II:Cl. 10(d) 

Small amounts owing (up to $2) not payable, 161.4 

Small business, investment in, by deferred income plans, Reg. 

4900(6), Part LI 

Small business bond, 15.2 [no longer current] 

¢ defined, 15.2(3), 248(1) 

¢ eligible issuer, 15.2(3) 

* interest on 

*e¢ paid, no deduction for, 15.2(2)(a) 

** received, deemed to be a dividend, 15.2(1) 

* maximum amount $500,000, 15.2(3)qualifying debt 
obligation’’(a), 15.2(7) 

¢ minimum amount $10,000, 15.2(3)‘qualifying debt 

obligation’’(a) 

money borrowed to acquire, interest deductible, 15.2(4) 

partnership, issued by, 15.2(6), (7) 

penalty for false declaration, 15.2(5) 

qualifying debt obligation, 15.2(3) 

Small business corporation 

* attribution rules inapplicable, 74.4(2)(c) 

¢ business investment loss on share or debt of, 39(1)(c) 

¢ defined, 248(1) 


disposition to child, 10-year reserve, 40(1.1)(c) 


eligible for small business development bond, 15.1(3)“eligible 
small business corporation’(a) 


¢ qualified, share of 
** capital gains deduction, 110.6(2.1) 
ee defined, 110.6(1) 
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Small business deduction, 125 

* associated corporations, 125(3)-(5) 

* “business limit’, 125(2) 

*e* special rules for, 125(5) 

* corporation deemed member of partnership, 125(6.1) 

¢ credit union, 137(3), (4) 

* definitions, 125(7) 

¢ large corporation, restricted, 125(5.1) 

* multiple access, provisions preventing, 125(6)—(6.3) 

* partnership, see Partnership 

¢ rules for business limit, 125(5) 

* two taxation years ending in year, 125(5) 

Small business development bond, 15.1 [no longer current] 

* communal organization, issuance by, 143(1)(k) 

* defined, 15.1(3)“small business development bond”(c), 248(1) 

¢ eligible small business corporation, 15.1(3) 

* interest on 

*¢ paid, no deduction for, 15.1(2)(a) 

** received, deemed to be a dividend, 15.1(1) 

* maximum amount $500,000, 15.1(3)“qualifying debt 
obligation’’(a), 15.1(7) 

* minimum amount $10,000, 15.1(3)‘‘qualifying debt 
obligation’’(a) 

* money borrowed to acquire, interest deductible, 15.1(4) 

¢ penalty for false declaration, 15.1(5) 

¢ qualifying debt obligation, 15.1(3) 

Small Business Financing program, 15.1, 15.2 

Small business investment amount, defined, 206(1) 

Small business investment capital gain rollover, 44.1 


Small business investment corporation 

* defined, Reg. 5101(1) 

* exemption from tax, 149(1)(0.3) 

¢ included in “small business property”, 206(1)“small business 
property”’(b) 

e qualifies as RRSP or RRIF investment, Reg. 4900(6)(a) 

Small business investment limited partnership 

¢ defined, Reg. 4901(2), 5102 

¢ eligible for RRSP or RRIF investment, Reg. 4900(6)(b) 

Small business investment tax credit 

* calculation of, 127(9)“qualified small-business property” 
[repealed], 127(9)“specified percentage’’(i) 

¢ included in investment tax credit, 127(9)‘investment tax 
credit’’(a)(1) 

* not refundable, 127.1(2)“refundable investment tax credit’’(d)(i) 

* who can earn, 127(9)“eligible taxpayer” 

Small business investment trust 

¢ defined, Reg. 4901(2), 5103 

¢ eligible for RRSP or RRIF investment, Reg. 4900(6)(c) 

¢ information return where interest claimed to be qualified 
investment, Reg. 221 

Small business property, Reg. Part LI 

¢ defined, 206(1) 

Small business security 

¢ defined, Reg. 4901(2), 5100(2) 

¢ included in “small business property”, 206(1)“small business 
property ’’(a) 

Small amounts owing (up to $2) not payable, 161.4 

Small employer 

* quarterly remittance of source deductions, Reg. 108(1.12) 

Small manufacturers’ rule, Reg. 5201 

Social assistance payment 

¢ deduction from taxable income, 110(1)(f)(ii1) 

* foster child, for, exempt, 81(1)(h) 

* inclusion in income, 56(1)(r), (u) 

¢ information return, Reg. 233 

* supplementing employment income, 56(1)(r) 

*° eligible for child care deduction, 63(3)“earned income”(b) 


Social benefits repayment, 180.2 


Social club 

¢ dues not deductible, 18(1)(1) 

* exemption for, 149(1)(1), 149(2) 

*¢ deemed a trust, 149(5) 

Social insurance number, see also Business number 
* application for, 221(1)(d.1), Reg. 3800 

* failure to provide, penalty, 162(5)(b), 162(6) 

* information return requiring 

*e reasonable effort to obtain, 237(2)(a) 

* RESP contributions, 146.1(2)(g.3) 


registration of RRIF under, 146.3(1)“registered retirement 
income fund” 


* requirement to provide, 221(1)(d.1), 237(1), (1.1) 

** attendant care receipts, 64(a)A(i) [to be repealed], 64(a)(iii) 
[proposed], 118.2(2)(b.1)(iv), 118.2(2)(c)(iti) 
child care receipts, 63(1) 
farm support payment slips, for, Reg. 236 
partnership information return, Reg. 229(1)(b) 
penalty for failure to provide, 162(6) 
tax shelter investor, 237.1(7)(a) 

use or communication of prohibited, 237(2)(b) 

* offence of, fine or imprisonment, 239(2.3) 

Social Sciences and Humanities Research Council 

* payments to, as R&D expenditures, 37(1)(a)(ii)(E), 
37(7)“approved” 

¢ research grants, taxable, 56(1)(o) 

Social security 


° benefits, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. X VIII:5 


¢ legislation 

°* pension plan under, excluded from RCA, Reg. 6802(g) 

*¢ social security taxes 

ee paid to U.S., Canada—U.S. Tax Convention Canada-U.S. 

Tax Treaty:Art. XXTV:2(a)(i1) 

Société internationale de télécommunications aéronautiques 

¢ employment income of non-Canadians, deduction for, 

1100,)(HGv) 

Societies 

e exemption for, 149(1)(d), 149(2) 

ee deemed a trust, 149(5) 

Soft costs 

¢ construction, 18(3.1)-(3.7), 20(29) 

Software, see also Computer software tax shelter property 


* air navigation, withholding tax exemption on lease of, 
212(1)(d)(xi)(D) 


* capital cost allowance 

¢¢ application software, Reg. Sch. II:Cl. 12(0) 

e«« “computer software” defined, Reg. 1104(2) 

ee limitation where tax shelter, Reg. 1100(20.1) 

ee system software, Reg. Sch. II:Cl. 10(f), Sch. II:Cl. 29, Sch. 
Il:Cl. 40 

eee defined, Reg. 1104(2) 

eee separate class, Reg. 1101(Sp) 


° development by financial institution, no R&D credits, 
248(1)’ scientific research and experimental development” 

* non-resident withholding tax, 212(1)(d) 

* royalties paid to U.S. resident, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XII:3(b) 

* tax shelters 

*¢ capital cost allowance limitation, Reg. 1100(20.1) 

** registration requirements, 237.1 

* voice recognition 

ee disability supports deduction, 64(a)A(i1)(G) 

e* medical expense credit, 118.2(2)(1.42) 

¢ year 2000 compatible, see Year 2000 computer hardware and 
software 

Sojourning in Canada 

* 183 days, deemed resident, 250(1)(a) 
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Solar heating equipment 

¢ capital cost allowance, Reg. Sch. II:Cl. 34 

Sole proprietorship, see Proprietorship 

Sole-purpose R&D performer 

¢ ITCs allowed for administrative costs, Reg. 2902(a) [closing 
words, repealed] 

Solicitor-client privilege 

¢ defence, 232(2) 

¢ definitions, 232(1) 

* meaning, 232(1) 

¢ rules governing, 232 

e waiver of, 232(14) 

Solidarily liable, see Liability for tax: joint and several 

Solution gas 

¢ CCA application, Reg. Sch. II:Cl. 43.1(c)@)(B) 

¢ defined, Reg. 1104(13) 

Solway case overruled, 244(13.1) [repealed] 

Son-in-law, as child of the taxpayer, 252(1)(c) 

Source 

e business or property, income or loss, 9-37 

¢ capital gains and losses, 38-55 

e deductions applicable to, 4(2), (3) 

¢ employment income, 5-8 

* income from, 4(1) 

¢ loss from, REOP required, 3.1(1) 

e other sources of income, 56—59.1 

¢ withholding of tax at, 153(1) 

ee non-residents, 215 

Source deductions, see Withholding tax 

Source withholding, see Withholding tax 

South Africa, see also Foreign government 

e stock exchange recognized, Reg. 3201(v) 

* universities, gifts to, Reg. Sch. VII s. 19 

Spacecraft, telecommunication, see Telecommunication 

spacecraft 

Spain, see also Foreign government 

¢ stock exchange recognized, Reg. 3201(1) 

* universities, gifts to, Reg. Sch. VIII s. 13 

Speaking aid, as medical expense, 118.2(2)(i) 

Special Access Programme 

e drugs, medical expense credit, 118.2(2)(s) 

¢ medical devices, medical expense credit, 118.2(2)(t) 

Special-purpose building, defined, Reg. 2903 

Special refundable tax 

¢ under Part IID of former Act, ITAR 67 

Special work site, employment at, 6(6) 

Specific provisions 

¢ defined, Reg. 8006 

Specified active business 

* defined 

ee for foreign property rules, 206(1) 

** for labour-sponsored venture capital corporations, 204.8(1) 

Specified active member 

¢ defined, Reg. 8306(4)(b) 

Specified adjustment factor 

¢ defined, FAPI rules, Reg. 5905(19), 5907(2.83) 

Specified amount 

¢ defined 

re disposition of foreign resource properties, 66.7(13.2) 

re disposition of resource properties, 66.7(12.1) 

re flow-through share renunciations, 66(20) 

re royalty reimbursements, 80.2(1)(a) 

re seizure of property by creditor, 79(1), 79.1(1) 

Specified animal 

¢ valuation of, 28(1.2) 


Specified beneficiary 

¢ re foreign reporting requirements 

ee defined, 233.2(1) 

* re principal residence 

ee° defined, 54“principal residence’’(c.1)(ii) 

Specified Canadian entity 

¢ defined, 233.3(1) 

* reporting re distribution from foreign trust, 233.5(1) 

* reporting re foreign property, 233.3(3) 

Specified charity 

* defined, 94(1) 

Specified class 

* defined 

* * associated-corporation rules, 256(1.1) 

*¢ capital gains strips, 55(1) 

¢¢ wind-up of corporation, 88(1)(c.8) 

¢ effect on corporations being associated, 256(1), (1.6) 

¢ redemption of, 55(1)“permitted redemption” 

Specified contributor 

¢ defined, 94(1) [proposed] 

Specified controlled foreign affiliate 

¢ defined, for non-resident trust rules, 94(1) [proposed] 

Specified cooperative corporation 

¢ defined, Reg. 4901(2) 

Specified corporation 

¢ defined 

ee re butterfly reorganization, 55(1) 

«re gold and silver investments by RRSPs, etc., Reg. 
4900(1)(t)(iv) 

Specified cost 

¢ debt forgiveness rules 

*e¢ application of, 79.1(6), (7) 

e¢ defined, 80.01(1) 

* seizure of property by creditor 

** cost of seized property includes, 79.1(6) 

°° defined, 79.1(1) 


Specified debt obligation, see also Lending asset; Mark-to- 


market property 

* accrued return from, Reg. 9102(1), (3) 
amalgamation of holder, 87(2)(e.3) 
amortization date, Reg. 9200(2) 

cost amount of, 248(1)“cost amount’’(d.2) 
credit-related gains and losses, 142.4(7)B 
defined, 142.2(1), Reg. 9100, 9200(1) 
disposition of, 142.4, Reg. 9200-9204 

* no capital gain, 39(1)(a)(1i.2) 

* no capital loss, 39(1)(b)(ii) 

* payment received after disposition, 142.4(11) 
early repayment of, 142.4(10) 

foreign exchange adjustment, Reg. 9104 
income inclusion and deduction prescribed, 142.3(1) 
mark-to-market property, 142.5(3) 

partial disposition of, 142.4(9) 

payment received after disposition, 142.4(11) 
prescribed obligations, Reg. 9202 

primary currency of, defined, Reg. 9100 
rollover of, 85(1.1)(g.1) 

superficial loss rule not applicable, 142.6(7) 


transfer of insurance business by non-resident holder, 
138(11.5)(k.1) 


* wind-up of holder into parent, 88(1)(a.3) 
Specified deposit 

¢ defined, 95(2.5) 

¢ excluded from FAPI, 95(2)(a.3) 

Specified disabled person 

¢ defined, for Home Buyers’ Plan, 146.01(1) 
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Specified disabled person (cont’d) 

* loan from RRSP to acquire home for, 146.01(1)“supplemental 
eligible amount” 

Specified discontinuance 

* defined, FAPI rules, 95(3.3), (3.4), (3.5) 

Specified distribution 

¢ defined, Reg. 8304.1(8) 

Specified educational program 

* defined, 118.6(1) 

Specified employee 

¢ defined, 248(1) 

¢¢ of partnership, 15(2.7) 

* remuneration of 


¢¢ calculation of prescribed proxy amount for R&D investment 
tax credit, Reg. 2900(7), (8) 


*« excluded from R&D expenditure pool, 37(8) 
¢¢ limitation on SR&ED deduction, 37(9.1) 
Specified employer 

* overseas employment tax credit 

** credit for employee, 122.3(1)(a) 

*¢ defined, 122.3(2) 

¢ UI premium tax credit 

e¢ defined, 126.1(5) 

Specified energy property 

¢ defined, Reg. 1100(25), (27)-(29) 

¢ limitation on capital cost allowance, Reg. 1100(24) 
* separate class, Reg. 1101(5m) 


Specified event 

¢ defined, re stock option deduction, 110(1.6) 

Specified expense (re flow-through shares) 

¢ defined, 66(12.6), (12.601) 

Specified fixed interest 

* defined 

ee FAPI rules, 95(3.2) 

*¢ non-resident trust rules, 94(1) [proposed] 

Specified foreign exploration and development expense 

* country-by-country allocation, 66(4.1), (4.2) 

* * successor corporation, 66.7(2.1), (2.2) 

¢ defined, 66(15) 

Specified foreign property 

° defined, 233.3(1) 

* over $100,000, reporting requirement, 233.3(1)“reporting 
entity” 

Specified foreign trust 

¢ defined, 233.2(1) 

* reporting requirement re, 233.2(4) 

Specified fraction 

¢ defined, for designated limited partnership (foreign property 
rules), Reg. 5000(9) 

Specified future tax consequence 

¢ defined, 248(1) 

¢ ignored for balance-due day of corporation, 157(1)(b)(i)(D) 

* ignored for instalment threshold 

* cooperative or credit union, 157(2)(c), (d) 

* corporation, 157(2.1)(a), 161(4.1)(a) 

¢ farmers and fishermen, 161(4)(a) 

¢ individuals, 156.1(1.1), (1.2), 161(4.01)(a) 

ignored for investment tax credit of small corporation, 

127(10.2)A 

¢ ignored for penalties, 162(11) 

* ignored for refundable investment tax credit, 
127.1(2)“qualifying corporation” 

Specified gift 

* registered charity, of 

*¢ defined, (1) 

** excluded from charitable expenditures and qualified gifts, 


(1.1) 


e 
e 
e 
e 


Specified holding corporation 

* defined, Reg. 5100(1) 

Specified individual 

* for income-splitting tax 

ee defined, 120.4(1), 248(1) 

e tax on, 120.4(2) 

for LSVCCs 

¢ defined, 204.8(1) 

* ownership and transfer of labour-sponsored venture capital 
corporation shares, 204.81(1)(c)(v)—-(vii) 

¢ for pension regulations 

ee defined, Reg. 8515(4) 

Specified international finance trust 

¢ defined, Reg. 5000(7) 

* excluded from foreign property, Reg. 5000(1.1)(d) 

Specified insurance benefit 

¢ defined, for insurance demutualization, 139.1(1) 

Specified interest 

* for foreign investment entity rules 

°¢ defined, 94.1(1) [proposed] 

Specified investment business, see also Investment business 

¢ defined, 125(7), 248(1) 

e excluded from active business income, 125(7)“active business” 

* included in base for dividend refund, 129(4)“income’(a) 

* included in property income, 129(4)“aggregate investment 
income’’(c) 

Specified leasing property 

* acquired in the year, Reg. 1100(2)(a)(v) 

¢ addition or alteration to, Reg. 1100(1.19) 

* amount deductible in respect of, Reg. 1100(1.1) 


defined, Reg. 1100(1.11) 
separate class, Reg. 1101(5n) 


Specified loan 
¢ defined, Reg. 8006 


Specified member (of partnership), see also Limited partner 

* anti-avoidance rule 

e¢ re alternative minimum tax, 127.52(2.1) 

*¢ re negative ACB triggering gain, 40(3.131) 

¢ CNIL of, 110.6(1)“‘investment expense” “investment income” 

¢ deemed capital gain on negative adjusted cost base, 40(3.1)(a) 

¢ defined, 248(1), (28) 

¢ FAPI rules, 95(1)“investment business” 

* investment tax credit of, 127(8)(b) 

* minimum tax, 127.52(1)(c.1) 

¢ R&D losses of, no deduction, 96(1)(g) 

¢ real property of (capital gains exemption), 110.6(1)“non- 
qualifying real property” 

¢ where interest in partnership loaned or transferred, 96(1.8) 

See multi-employer plan, see also Registered pension 

plan 

¢ defined, Reg. 8510(2), (3) 

Specified net royalty 

¢ defined, Reg. 1206(1) 

Specified non-resident shareholder 

e defined, 18(5) 

¢ loans by, thin capitalization rules, 18(4)-(6) 

Specified obligation (re debt forgiveness rules) 

¢ defined, 80.01(6) 

¢ parking of, deemed settled, 80.01(7), (8) 

Specified participating interest 

e defined, 248(1) 

Specified partner 

¢ defined, for qualified limited partnership, Reg. 5000(1.4) 

Specified partnership income 

¢ defined, 125(6), (6.2), 125(7)“specified partnership income” 

¢ small business deduction for, 125(1)(a)(ii) 
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Specified partnership loss 

¢ defined, 125(7) 

¢ reduces small business deduction, 125(1)(a)(iv) 

Specified party 

¢ defined, for foreign investment entity rules, 94.1(1) [proposed] 

¢ defined, for non-resident trust rules, 94(1) [proposed] 

Specified percentage 

¢ Canadian oil and gas exploration expense, re, Reg. 1206(1) 

¢ credit for northern residents 

¢* application in calculation of credit, 110.7(1)(a), (b)(i) 

e¢ defined, 110.7(2) 

* impaired debts reserve 

ee defined, 20(2.4) 

¢ interest and property taxes on vacant land 

ee defined, 18(2) (application for 1988-92 only), 18(3.4) 

° investment tax credit, 127(9) 

¢ application in calculation of credit, 127(9)“investment tax 
credit’’(a), (a.3), (e.1) 

¢ defined, 127(9)“specified percentage” 

labour-sponsored venture capital corporation 

¢ defined, Reg. 6706(1) 

life insurer, inclusion in income for land/building 

¢ application in calculation of prescribed amount, Reg. 
2410(1) (opening words) 

¢ defined, Reg. 2410(2) 

manufacturing and processing credit — resource income 

¢ application in calculation of credit, Reg. 5203(3)(d) 

¢ defined, Reg. 5202 

reserve for 1995 stub period 

« defined, 34.2(1) 

resource and processing allowances 

¢ application in calculation of earned depletion base, Reg. 
1205(1)(a)(v), (vi)(A), 1205(1)G)Gv) 

ee defined, Reg. 1206(1) 

¢ trust distribution 

e¢ defined, 107(2)(b.1) 

Specified period 

° a for insurance demutualization, holding corporation, 

( 

Specified person 

¢ defined 

for attribution rules, 74.5(8) 

for dividend deductibility on guaranteed share, 112(2.22)(b) 

for flow-through shares, Reg. 6202.1(5) 

for prescribed security for non-resident withholding tax, 

Reg. 6208(3) 

** for prescribed share for capital gains exemption, Reg. 

6205(5) 

* for prescribed shares under stock option rules, Reg. 6204(3) 

¢ for source withholdings, 227(5.1) 

¢ ¢ for wind-up of corporation, 88(1)(c.2) 

Specified personal corporation, defined, ITAR 57(11) 

Specified plan 

¢ defined, 146.1(1) 

Specified portion 


* defined, for limited units in qualified limited partnership, Reg. 
5000(1.5) 


° eee for retroactive spreading of lump-sum payments, - 
Specified predecessor, defined, 59(3.4) 

Specified property 

* adjustment to adjusted cost base, 53(2)(g.1), 53(4)—(6) 

* debt forgiveness rules 

e* defined, 54 

*¢ gain on disposition of, 80.03 

** option in respect of, when exercised, 49(3.01) 


deferred income plans 
¢ defined, Reg. 5000(7) 


* mutual fund distributions 

ee defined, 132(4) 

* non-resident trusts 

¢* defined, 94(1) [proposed] 

* resource allowance 

e* defined, Reg. 1206(1) 

* wind-up of corporation 

ee defined, 88(1)(c.4) 

¢¢ whether subject to bump in cost based on wind-up, 
88(1)(c.3)(), (v) 

Specified proportion 

¢ defined, 206(1) 

Specified purchaser 

¢ defined, FAPI rules, 95(3.2), (3.5) 

Specified reserve adjustment 

¢ defined, 20(30) 

¢ impaired debt reserve calculation, 20(1)(1)Gi)(D)(IDN 

Specified retirement arrangement 

« defined, Reg. 8308.3(1) 

¢ PSPA of, Reg. 8308.3(4) 

¢¢ information return, Reg. 8402(3) 

* pension credit under, Reg. 8308.3(2), (3) 

Specified right, defined, ITAR 21(3)“specified right” 

Specified royalty 

¢ defined, Reg. 1206(1) 

Specified sampling 

¢ defined, 127(9) 

* ineligible for investment tax credit, 127(9)“flow-through 

mining expenditure’’(b)(ii) 

Specified section 93 election 

e defined, 92(1.2) 

° effect of, 92(1.1), (1.3) 

Specified share 

* defined, for non-resident trust rules, 94(1) [proposed] 

Specified shareholder 

¢ defined, 18(5), 18(5.1), 55(3.2)(a), 88(1)(c.2) (iii), 248(1) 

* interest on debt relating to the acquisition of land, 

18(3)“interest on debt relating to the acquisition of land’’(b) 

* non-resident, loans by, thin capitalization rules, 18(4) 

* soft costs relating to construction, 18(3.1)(b), 18(3.2)(b) 

Specified stage (of production from Canadian resource 

property) 

¢ defined, 208(1.1) 

Specified subsidiary corporation 

* acquisition of share by, 88(1)(c.4)(i) 

° defined, 88(1)(c.5) 

Specified tax allocation 

* defined, for foreign investment entity rules, 94.3(1) 

Specified temporary access road 

¢ defined, Reg. 1104(2) 

Specified time 

* defined, 94(1) [proposed] 

Specified transaction or event 

¢ defined, 211(1), Reg. 1900(1) 

Specified trust 

¢ defined 

* + for non-resident trust rules, 94(1)‘‘exempt foreign trust”(f)(i) 

*¢ for prescribed annuity contracts, Reg. 304(1)(c)(iii)(A) 

Specified value 

* defined, for stock option deferral rules, 7(11) 

Specified vendor 

¢ defined, FAPI rules, 95(3.2) 

Specified wholly-owned corporation 

¢ defined, 55(1) 
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Speech impairment 

* Bliss symbol board for, disability supports deduction, 
64(a)AGi)(N) 

* certification of 

¢¢ for disability credit, 118.3(1)(a.2)G.1) 

* + for education credit, 118.6(3)(b)(i.1) 

* sign language interpretation services for, see Sign language: 
interpretation service 

Speech-language pathologist 

* certification of speech impairment 

* + for disability credit, 118.3(1)(a.2)(i.1) 

*¢ for education credit, 118.6(3)(b)(i.1) 

¢ defined, 118.4(2) 

Speech synthesizer for mute person 

* disability supports deduction, 64(a)A(ii)(E) 

* medical expense credit, Reg. 5700(p) 

Speech therapy 

* medical expense credit, 118.2(2)(1.3), (1.9) 

Spent pulping liquor 

* cogeneration system using, Reg. Sch. II:Cl. 43.1(c)(i)(A) 

* defined, Reg. 1104(13) 

Spinal brace, as medical expense, 118.2(2)(i) 

Spinoff, see Foreign spin-off 

Spire Freezers case overruled, 96(8) 

Split income, 120.4 

* attribution rules do not apply, 56(5), 74.4(2)(g), 74.5(13) 
deduction from regular income, 20(1)(ww) 

* defined, 120.4(1), 248(1) 

¢ tax on children, 120.4(2) 

** minimum tax carryover not allowed, 120.2(1), 120.2(1)(b)(i) 

** parent jointly liable with child, 160(1.2) 

Split-receipting 

* charitable gifts or political contributions, 248(30)—(33) 

Sports event, see also Amateur athlete trust; Athlete 

* ineligible for Canadian film/video credit, Reg. 
1106(1)“excluded production’”(b)(iv) 

* ineligible for film/video production services credit, Reg. 
9300(2)(d) 

Sports participation credit, see Children’s Fitness Credit 

Spousal bridging benefits 

* for registered pension plan, Reg. 8503(2)(1.1) 

Spousal equivalent credit, 118(1)B(b) 

Spousal or common-law partner plan 

¢ defined, 146(1) 

Spousal support, see Support payments (spousal or child) 

Spousal trust, see also Trust (or estate): spouse 

¢ pre-1972 

°¢ deemed disposition by, 104(4)(a.1) 

*¢ defined, 108(1) 

Spouse, see also Common-law partner 

* alimony, see Support payments (spousal or child) 

* common-law deemed spouse, see Common-law partner 

¢ death 


** claim under provincial family law deemed to be transfer on 
death, 248(23.1) 

*¢ rollover of property, 70(6) 

* deemed benefits under plans, 146(8.91) 

* defined, 252(3), (4) 

** re prescribed annuity contracts, Reg. 304(4) 

* dividends received by, election re, 82(3) 

divorce, see Divorce and separation 

former 

¢ defined, 252(3) 

* transfer of property to, 73(1) 

government annuity, deductible portion, 58(5) 

income from property transferred to 


** joint liability for tax, 160(1)-(3) 


* income splitting through RRSP transfers, 146(8.3), 
146.3(5.1)+(5.5) 


* joint and several liability for tax, 160 

¢ living apart 

* commutation of RRSP, 146(8.3) 

* property transferred 

*° liability for tax on income or gain from, 160(4) 
* transfer to, 74.5(3) 

loans to, 74.1(1) 

° for value, 74.5 

* gain or loss, 74.2 

* repayment of, 74.1(3) 

maintenance, see Support payments (spousal or child) 
marriage breakdown, see Divorce and separation 
notch provision, 117(7), 118.2(1)D 

pension payments to widow(er) of contributor, 57(5) 
principal residence transferred to, 40(4) 


private health services plan premiums, medical expenses, 
118.2(2)(q) 


* property acquired from deceased taxpayer, 70(6) 
* property in trust for, deemed disposition by trust, 104(4)(a) 
*« deemed proceeds and cost, 104(5) 


property transferred between 
¢ valuation rules, 73 
* where transferee non-resident, Part XIII tax not exigible, 
2N2¢1 2) 
registered retirement savings plan for 
amount of premiums deductible, 146(5.1) 
meaning, 146(1)“spousal plan” 
premiums not subject to income attribution rules, 74.5(12) 
transfers to 
** from RPP or DPSP, 60(j.2) 
** income splitting via, 146(8.3), 146.3(5.1)-(5.5) 
ee marriage breakdown, on, 146(16), 146.3(5.1), 147.3(5) 
reserves allowed to, for year of taxpayer’s death, 72(2) 
rollover of property 
death, on, 70(6) 
generally, 70(6) 
inter vivos, 73(1) 
reserves for year of death, 72(2) 
separation, see Divorce and separation 
support of 
¢ when living together, 118(1)B(a) 
* when separated or divorced, see Support payments (spousal 
or child) 
surviving 
* as RRIF annuitant, 146.3(1)“annuitant’(b) 
e death benefit paid to, 248(1)‘‘death benefit” 
transfer of business to, 24(2) 
transfer of property to, 74(1) [repealed], 74.1(1) 
for fair market value, 74.5 
gain or loss, 74.2, 74.5 
RRSP on marriage breakdown, 146(16)(b) 
repayment of, 74.1(3) 
special rules, 160(4) 
valuation rules, 73 
trust for, see Trust (or estate): spouse 
unused credits transferred to, 118.8 
Sprinkler system installer 
* apprenticeship job creation credit, 127(9)“investment tax 
credit” 
St. PANT ACE Seaway Authority, subject to tax, 27(2), Reg. 
710 
Stabilization account, see Net income stabilization account 
Stable equipment 
* capital cost allowance for, Reg. Sch. I:Cl. 10(c) 
Stairs, power-operated climbing chair for, medical expense, 
Reg. 5700(f) 
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Stakeholder 

¢ defined, for insurance demutualization, 139.1(1) 

Standard & Poor 500 Depositary Receipts 

¢ qualified investments for deferred income plans, Reg. 
4900(1)(n.1) 

Standby charge 

° automobile, 6(1)(e) 

* car salesperson/lessor, reasonable amount, 6(2.1) 

* operating costs, optional one-half, 6(1)(k)(iv) 

¢* partner or employee of partner, 12(1)(y) 

e reasonable amount, 6(2) 

e shareholder, 15(5) 

¢ available money, for 

ee non-resident tax, 214(15) 

Start-up period 

e defined, for LSVCCs, 204.8(1) 

Stated capital, see Paid-up capital 

Stated percentage 

¢ defined, 59(3.4) 

ee for resource allowance, Reg. 1206(1) 

e variation of, 59(3.5) 

Statistics, see Communication of information: statistical purposes 

Statute-barred debt, deemed settled, 80.01(9) 

* subsequent payment of debt, 80.01(10) 

Statute-barred reassessments, 152(3.1), (4) 

Statutory exemptions, 81(1)(a) 

Stay of appeal during action to prosecute, 239(4) 

Steam 

« deemed to be goods for M&P credit, 125.1(5) 

° ponetaning equipment, capital cost allowance, Reg. Sch. II:Cl. 


* processing of, investment tax credit, 127(9)“qualified 
property ’(c.1) 

* production of, manufacturing and processing credit, 125.1(2) 

Steamfitter/pipefitter 

° See job creation credit, 127(9)“investment tax 
credit” 

Stepchild, dependent, 118(6)(a) 

Stock, capital, see Capital stock; Share 

Stock dividend, see Dividend: stock 

Stock exchange 

¢ prescribed 

ee for charitable foundations, Reg. 3700 

e¢ in Canada, Reg. 3200 

*¢ outside Canada, Reg. 3201 

*e part or division of exchange also qualifies, 248(29) 

Stock index participation trust 

¢ qualified for deferred income plans, Reg. 4900(1)(n.1) 

Stock option 

¢ benefit from, 7(1) 

*¢ addition to adjusted cost base of share, 53(1)(j) 

¢ Canadian-controlled private corporation (CCPC), 7(1.1) 

* emigration from Canada, no income inclusion, 7(1.6) 

cancellation of rights, deemed disposition, 7(1.7) 

death of employee, 7(1)(e), 164(6.1) 

deferral, 7(8)—(16) 

* information return, Reg. 200(5) 

donation of shares to charity, 110(1)(d.01) 

emigration of employee, 7(1.6), 128.1(4)(d.1) 

employees, to, 7, 110(1)(d), (d.1) 

excluded from deemed disposition 

* on becoming non-resident, 128.1(10)‘excluded right or 

interest’’(c) 
*¢ on becoming resident, 128.1(1)(b)(v) 


* excluded from non-resident trust rules, 94(1).1“exempt 
interest’’(c) 


look-through rules, 7(2) 
non-CCPC options, 7(1.8) 
not counted as SR&ED expenditure, 143.3(2) 
not deductible to issuer, 143.3(2) 
prescribed shares, Reg. 6204 
reduction in exercise price, 110(1.7), (1.8) 
repricing of, 110(1.7), (1.8) 
return of employee shares by trustee, 8(12) 
rights ceasing to be exercisable, deemed disposition, 7(1.7) 
stock split or consolidation, effect of, 110(1.5) 
Stock purchase loans 
¢ employee, to, 15(2)(a)(iil), 15(2.4)(c) 
Stock rights 
¢ issued to shareholder, 15(1)(c) 
Stock savings plan, prescribed 
¢ shares of 
*¢ capital loss from disposition of, 40(2)(i) 
e¢ prescribed assistance, deduction from cost base, 
53(2)(k)G)(C) 
Stock split 
* effect on stock option, rules, 110(1.5) 
Stone quarry 
¢ defined, Reg. 1104(8) 
Stop-loss rules 
amalgamation, 87(2)(a), 87(2.1) 
ceasing to be resident in Canada, 128.1(4)(f) 
change in control of corporation, 111(4)—(5.2) 
disposition by corporation of interest in trust, 107(1)(c) 
disposition by partner of interest in trust, 107(1)(d) 
ais een by partner of share on which dividends paid, 
¢ disposition of commercial obligation in exchange for another, 
40(2)(e.2) 
disposition of debt owing by related person, 40(2)(e.1) 
disposition of partnership interest, 100(4) 
disposition of property 
¢ at less than FMV, 69(11) 
¢ to affiliated person, 40(3.3), (3.4) 
¢ to controller, 40(3.3), (3.4) 
disposition of share 
held as inventory, 112(4)-(4.3) 
in prescribed venture capital corporation or LSVCC, 40(2)() 
of controlled corporation, 40(2)(h) 
of corporation to itself, 40(3.6) 
of foreign affiliate, 93(2)-(4) 
on which dividend paid, 112(3) 
received on reorganization, 112(7) 
dividend received by non-resident individual, 40(3.7) 
* credit where tax paid, 119 
exchanged shares, 112(7) 
foreign bank, on wind-up of affiliate, 142.7(13) 
losses following change of control of corporation, 111(4)—-(5.2) 
mark-to-market property, 112(5.5), (5.6) 
non-resident individual, 40(3.7) 
post-emigration losses, 128.1(8)(f) 
pregnant losses, see Pregnant loss 
property transferred to trust, 107.4(3)(b)(ii) 
reverse takeover, 256(7)(c) 
shares held by financial institution, 112(5.2) 
wind-up of corporation, 88(1.1) 
Stopping business, see Ceasing to carry on business; Winding-up 
Storage area, capital cost allowance, Reg. Sch. I:Cl. 1(g) 
¢ for mine, Reg. Sch. H:Cl. 10) 
Storage cost, underground 
* capital cost allowance, Reg. Sch. I:Cl. 10(f.1), Sch. I:Cl. 41 
Streamed income 
¢ determination of, 66.7(2.3)(b)(ii) 


e e e e s e 
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Strike pay 


not taxed (no legislative reference), Fries case [1990] 2 CTC 
439 (SCC) 


Stripped bond 


cost of coupon excluded from income when sold, 12(9.1) 


Stripping, see Capital gains stripping; Surplus stripping 
Structured settlement 


insurer’s reserve for, Reg. 1400(3)E 
taxation of, 56(1)(d) (Notes), IT-365R2 para. 5 


Stub period (1995) 


reserve, 34.2(4) 


Student 


commuting to U.S 

* tuition fees, credit, 118.5(1)(c) 

deemed resident, credit for tuition fees, 118.5(2) 
disabled 

* education credit, 118.6(3) 

* eligible for RESP withdrawals, 146.1(2)(g.1)(i)(B) 
* waiver of RESP age requirements, 146.1(2.2) 
education credit, see Education credit 

full-time, see Education credit 

loan payments, credit for interest on, 118.62 
moving expenses, 62(2) 

part-year resident, credit for tuition fees, 118.91 
taxpayer supporting, 118.9 

tuition fees 

* ancillary fees, 118.5(3) 

¢ in Canada, credit, 118.5(1)(a) 

* outside Canada, credit, 118.5(1)(b) 


U.S. resident, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. XX 


unused credits, transfers of, 118.8, 118.9 


Stursberg case confirmed, 40(3.13) 
Subcontractors 


construction, information return, Reg. 238 


Subdivision of property, see Partition of property 
Subject corporation (for Part IV tax) 


defined, 186(3) 


Subleases, see Leasing properties 
Subordinate 


defined, for third-party penalty, 163.2(1) 


Subscriber 


defined, for RESPs, 146.1(1) 


Subscriber’s gross cumulative excess 


defined, for RESPs, 204.9(1) 


Subscriber’s share of the excess amount 


defined, for RESPs, 204.9(1) 


Subsidiary, see also Parent (corporation) 


controlled corporation 

* defined, 248(1)“subsidiary wholly-owned corporation” 
* non-resident, see also Foreign affiliate 

loan to, 17(3), 247(7) 

cost of shares of, 52(7) 

defined, 88(1), Reg. 8605(4) 

foreign, see Foreign affiliate; Controlled foreign affiliate 
90% or more owned, winding-up of 

* net capital losses, 88(1.2), (1.3) 

* non-capital losses, 88(1.1) 

* parent corporation continuation of, 88(1.5) 


qualified expenditure, 88(1.4) 

rules, 88(1) 
wholly-owned corporation, see also Control of corporation 
* amalgamation, on, 87(1.2), (1.4) 
¢ defined, 248(1) 


Subsidy 


housing, provided by employer, 6(23) 


Substantial contribution of capital to partnership 


meaning of, 40(3.16) 


Substantial increase in indebtedness 


meaning of, re partnership interest, 40(3.16) 


Substantial interest 


defined, for Part VI.1 tax, 191(2), (3) 


Substantive gift 


selling property and donating proceeds, anti-avoidance tule, 
248(39) 


Substitute’s salary paid by employee 


deduction, 8(1)(i)(ii) 
* certificate of employer, 8(10) 


Substituted property 


defined, 248(5) 

* for matchable expenditure rules, 18.1(8)(b) 

* for superficial loss definition, 54“superficial loss”(a) 
* for wind-up of corporation, 88(1)(c.3) 


Substitution (Quebec) 


deemed to be trust, 248(3) 


Subway, capital cost allowance, Reg. Sch. II:Cl. 1(j) 
Succession duties 


applicable to certain property, deduction for, 60(m.1) 
interest on, deductible, 60(d) 


Successor beneficiary 


defined, for non-resident trust rules, 94(1) 


Successor corporation 


Canadian resource property acquired from predecessor, 66.7(9) 
cumulative Canadian development expense, deduction for, 
66.7(4) 

cumulative Canadian oil and gas property expense, deduction 
for, 66.7(5) 

defined, 59(3.4) 

mining exploration depletion, Reg. 1203(3) 

property acquired by, ITAR 29(25) 

resource and processing allowances, Reg. 1202(3) 

resource expenses, rules re, 66.7 

* application of, 66.6 

¢ exclusions from, 66.7(6) 

resource property acquired from predecessor, 66.1(10) 
Stouts property acquired from tax-exempt person, 66.6(1), 


second 
* resource and processing allowances, Reg. 1202(3) 


Successor pool (re debt forgiveness rules) 


defined, 80(1) 
use of to limit reductions of resource expenditures, 80(8)(a) 


Sulphur, see also Canadian field processing 


resource allowance, Reg. 1204(1)(b)(i), 1206(1)‘resource 
activity (a) 

royalties from processing 

* not deductible, 18(1)(m)(v)(B) 

¢ taxable, 12(1)(0)(v)(B) 

specified stage of production, 208(1.1)(e) 

transporting, transmitting or processing, Reg. 1204(3)(a), 
1206(1)“resource activity”(j)(i)(A) 


Sunday, see Holiday 
Super-allowance benefit amount 


addition to investment tax credit, 127(10.1)(b) 
* no direct ITC, 127(9)“investment tax credit’”’(a.1) 
defined, 127(9) 


Superannuation benefits, see also Pension 
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defined, 248(1) 

estate tax on, deduction for, 60(m) 
succession duties on, deduction for, 60(m.1) 
testamentary trust receiving, 104(27) 
transferred to another plan, deductible, 60(j) 
unpaid, 78(4) 
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Superannuation benefits (cont’d) 

¢ used to purchase income-averaging annuity contract, 
deductible, 61(2)(a) 

Superficial disposition 

¢ foreign investment entity, 94.2(18) 

Superficial loss, see also Pregnant loss 

¢ added to adjusted cost base of property, 53(1)(f) 

¢ capital loss deemed nil, 40(2)(g)(i) 

* capital property, 40(3.3)-(3.5), 54“superficial loss” 

¢ defined, for capital gains purposes, 54 

* eligible capital property, 14(12), (13) 

¢ financial institution, of, 18(13)-(15) 

°¢ no application to specified debt obligations or mark-to- 

market property, 142.6(7) 

e inventory held as adventure in nature of trade, 18(14)-(16) 

Superior court 

¢ defined, Jnterpretation Act 35(1) 

Supplemental eligible amount 

e defined, for Home Buyers’ Plan, 146.01(1) 

Supplementary depletion base 

* capital cost of bituminous sands equipment added to 

ee proceeds of later disposition, 59(3.3)(c) 

¢ capital cost of enhanced recovery equipment added to 

ee proceeds of later disposition, 59(3.3)(d) 

* defined, Reg. 1212(3) 

Supplementary personal tax credit, 118(1)B(b.1) 

Supplementary unemployment benefit plans, 145 

* amounts received under, income, 56(1)(g) 

¢ benefits 

e* withholding tax, 153(1)(e) 

¢ defined, 145(1) 

¢ election to file return, 217 

¢ employer’s contribution 

ee limitation on deductibility, 18(1)@) 

ee not includable in employee’s income, 6(1)(a)(i) 

* payments to non-resident, 212(1)(k) 

Supplies 

¢ deemed to be inventory, 10(5) 

« paid for and used by employee, 8(1)(i)(iii) 

ee certificate of employer, 8(10) 

e valuation of, 10(4) 

Support amount, see also Child support amount 

¢ defined, 56.1(4), 60.1(4) 

* payments before agreement or court order, 56.1(3), 60.1(3) 

e whether deductible, 60(b), 60.1 

¢ whether taxable, 56(1)(b), 56.1 

Support payments (farm) 

* information slips required, Reg. 234-236 

Support payments (spousal or child) 

° “allowance” defined, 56(12) 

* child support, agreement or order after April 1997 

** non-deductible, 60(b), 56.1(4)““commencement day” 

e¢ non-taxable, 56(1)(b), 56.1(4)“commencement day” 

e deductible when paid, 60(b), (c) 


enforcement of, see Family Orders and Agreements 
Enforcement Assistance Act 


income when received, 56(1)(b), (c) 

medical/educational payments, 56.1(2), 60.1(2) 

mortgage payments, 56.1(2), 60.1(2) 

no dependant credit for spouse or child when paid, 118(5) 
paid to non-resident, 212(1)(f), 217 

pare to third parties for benefit of spouse or children, 56.1, 


¢ paid to U.S. resident, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. X VIII:6 


* reimbursement of, taxable, 56(1)(c.2) 
* repayment of, deductible, 60(c.2) 


e retroactive deductibility/taxability, 56.1(3), 60.1(3) 

* taxable, 56(1)(b), (c) 

Supporting person 

¢ for child care expenses, defined, 63(3) 

¢ liability for excess child tax credit refunded, 160.1(2) 

* unused education credits transferred to, 118.9 

Surcharge, see Surtax 

Surface construction 

* capital cost, 13(7.5)(b), Reg. 1102(14.3) 

Surplus 

* contributed 

** computation of, on transfer of insurance business, 138(11.9) 

*¢ converted into paid-up capital, no dividend deemed, 
84(1)(c.1)-(c.3) 

¢ defined (re pension plan), Reg. 8500(1), (1.1) 

¢ distribution of, by foreign affiliate, Reg. 5901 

* exempt, see Exempt surplus (of foreign affiliate) 

¢ funds derived, see Surplus funds derived from operations 

* pre-acquisition, see Pre-acquisition surplus (of foreign affiliate) 

* stripping, see Surplus stripping 

* taxable, see Taxable surplus (of foreign affiliate) 

Surplus adjustment, see also Basic personal amount surplus 

adjustment 

¢ defined, 122.52(1) 

e tax refund for individuals, 122.52(2) 

Surplus entitlement percentage, defined, 95(1) 

Surplus funds derived from operations 

¢ defined, 138(12) 

Surplus stripping 

* conversion of dividend to exempt capital gain, 110.6(8) 

e non-resident former resident who will return to Canada, 

128.1(6)(b), 128.1(7)(e) 

¢ publicly-traded corporation, by, 183.1 

¢ sale of shares by individual, 84.1 

¢ sale of shares by non-resident, 212.1, 212.2 

Surrender 

¢ of property to creditor, see also Seizure: property 

° defined, 79(2) 

° does not constitute payment, 79(6) 

° proceeds of disposition to debtor, 79(3) 

° subsequent payment by debtor, 79(4) 

¢ of share, partnership interest or trust interest 

** deemed capital gain, 80.03(2) 

*¢ defined, 80.03(3) 

Surtax, see also Additional tax 

* corporation, 123.2 

* credit against Part I.3 tax, 181.1(4)-(7) 
* credit against Part VI tax, 190.1(3)-(6) 


° reduced by Part I.3 (before 1992), 125.3 

° reduced by Part VI tax (before 1992), 125.2 

¢ deposit-taking financial institutions, 190.1(1.2) 

¢ health promotion, 182, 183 

¢ individual, 180.1 [repealed] 

¢¢ credit where emigration stop-loss rule applied, 180.1(1.4) 
e* foreign tax credit, 180.1(1.1) 

** investment tax credit, 180.1(1.2) 

e Part) VI, 1904G¢.2) 

Survey, quadrennial, reserve for, 12(1)(h), 20(1)(0), Reg. 3600 
Surveying costs 

* cost base of property, addition to, 53(1)(n) 

Surveyor 

¢ defined, for surveys under Canada Shipping Act, Reg. 3600(2) 
Surviving spouse 

¢ as RRIF annuitant, 146.3(1)“‘annuitant’(b) 

¢ death benefit paid to, 248(1)“death benefit” 

¢ tobacco manufacturers, 182, 183 
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Suspended losses, see Suspension of losses 
Suspension of charity receipting privilege, 188.2 
* objection to suspension, 165(1), 189(8) 
* Tax Court application for postponement of suspension, 
188.2(4) 
Suspension of losses 
* capital losses, 40(3.3)—(3.5) 
* depreciable property, 13(21.2) 
* eligible capital property, 14(12), (13) 
* inventory held as adventure in nature of trade, 18(14)-(16) 
* share or debt owned by financial institution, 18(13), (15) 
* terminal losses, 13(21.2) 
Sweden, see also Foreign government 
* stock exchange recognized, Reg. 3201(w) 
Swine 
* basic herd maintained since 1971, deduction, 29 
Switzerland, see also Foreign government 
* stock exchange recognized, Reg. 3201(m) 
* universities, gifts to, Reg. Sch. VIII s. 6 
Sylvite 
¢ drilling and exploring for, 66(2) 
* extraction of, 248(1)“mineral resource”(d)(ii) 
Synagogue, see also Charity 
* rabbi employed by, see Clergyman 
Syndicate 
* drilling and exploration expenses, ITAR 29(9), (10), (13) 
* interest in 
*¢ expenses of selling, 20(1)(e) 
Synthetic speech system etc. 
* enabling blind person to use computer 
** disability supports deduction, 64(a)A(ii)(C) 
** medical expense credit, Reg. 5700(0) 
Syria, see also Foreign government 
* Canadian Forces personnel and police serving in, no tax on 
income, 110(1)(f), Reg. 7400(e) 
Systems software, see also Software 
* defined, Reg. 1104(2) 
+ 
T1 returns, 150(1)(b), (d) 
T2 returns, 150(1)(a) 
T3 returns, 150(1)(c) 
T4 information return 
* filing deadline (Feb. 28), Reg. 205(1) 
* requirement for, Reg. 200(1) 
T4 slips, Reg. 200(1), (3) 
T4A slips, Reg. 200(2), 201 
TS slips, Reg. 201 
TCC, see Tax Court of Canada 
TCP, see Taxable Canadian property 
TCP gains balance 
¢ defined 
** for mutual fund corporation, 131(6) 
*¢ for mutual fund trust, 132(4) 
TCP gains distribution 
* mutual fund corporation 
*¢ deemed to be dividend to non-resident shareholder, 
131(5,.1),.(5,2) 
*¢ defined, 131(6) 
¢ mutual fund trust 
* * deemed to be dividend to non-resident shareholder, 
13 265-1).-(522) 
ee defined, 132(4) 
TDD device, see Teletypewriter 
TPAR, see Total pension adjustment reversal 
TPS, see Taxable preferred share 


TSX Venture Exchange, see also Toronto Stock Exchange 
* Tiers 1 and 2 prescribed, , Reg. 3200(a) 

TTY device, see Teletypewriter 

T-Bill, see Treasury bill 


“Tainted” spouse trust, see also Pre-1972 spousal trust 

¢ relieving rule, 70(7) 

Takeover, see also Control of corporation: change of 

* reverse, 256(7)(c) 

Talk show 

° Pipe te for Canadian film/video credit, Reg. 
1106(1)“excluded production’(b)(ii) 

* ineligible for film/video production services credit, Reg. 
9300(2)(b) 

Talking textbooks 

* disability supports deduction, 64(a)A(ii)(1) 

* medical expense credit, Reg. 5700(w) 

Tank, oil or water storage 

* capital cost allowance, Reg. Sch. II:Cl. 6, 8, 29, 40 

Tapestry 

* hand-woven, whether CCA allowed, Reg. 1102(1)(e) 

Tar sands, defined, 248(1) 


Tar sands ore 

* defined, Reg. 1104(2), 1206(1) 

* processing of, Reg. 1104(5)(a)(iii), 1104(5)(c)(iii), 
1104(6)(a)(iii), 1104(9)(f)Gii), 1204(1)(b)(ii)(C), 
1204(1)(b)(Gii)(C), 1204(1)(b)(iv(C), 1205(1)(a)(iv)(A)(ID, 
1205(1 )(a)(iv)(B)CM), 1205(1)(b) (ii), 5201(c.3) 

°° excluded from M&P credit, 125.1(3)“manufacturing or 

processing’’(f)(iii) 

** investment tax credit, 127(9)“qualified property”(c)(vi)(C) 

Tawich case overruled, 118.1(1)‘total charitable gifts’(d.1), 

149(1)(d.5) 

Tax 

¢ abatement, see Tax abatement 

¢ addition to, for income not earned in a province, 120(1) 

° additional 

* * on non-Canadian corporations carrying on business in 
Canada, 219 

agreement, see Tax treaty 

application of payments under collection agreement, 228 

assets used as security by DPSP trust, on, 198 

attempt by partners to reduce or postpone, 103 

avoidance, see Anti-avoidance rules 

branch, 219 

“business-income tax” defined, 126(7) 

carved-out income, on, 209 

collection of, see Collection of tax 

See ages of, 117(5.2), see also Computation of tax, Reg. 

art 

convention, see Tax treaty 

corporate distributions, on, 183.1 
indirect payments, 183.1(5) 
limitation, 183.1(6) 
stock dividends repurchased for excessive amount, 183.1(3) 
subsec. 110.6(8) not applicable, 183.1(7) 

corporations, 123—125.1 

court, see Tax Court of Canada 

credits, see Tax credits 

debt to Her Majesty, 222(2) 

deduction at source 
amount of, deemed received by payee, 153(3) 

¢ required of payer, 153 
tables, Reg. Sch. I 

deduction from 

¢ employed out of Canada, 122.3 
re province providing schooling allowance, 120(2) 

deduction of, Reg. Part I 

deduction under s. 66.5, on, 196 
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Tax (cont’d) 

¢ deductions in computing, see Deductions in computing tax 
deemed payable under amended Act, ITAR 49 

deferred income plans, on, see also Deferred income plans 
deferred profit sharing plans, on, 198-204 


* tax on non-qualified investments and assets used as security, 
198 


e estimate to be made, 151 

* evasion, see Tax evasion, penalty for 

° ences Ne capital dividend or capital gains dividend elections, 
on, 

¢ failure to remit amounts withheld, 227(9) 

¢e salary or wages, from, 227(9.5) 

e failure to withhold, 227(8) 

ee assessment for, 227(10) 

ee salary or wages, from, 227(8.5) 

¢ foreign, see Foreign taxes 


foreign property acquired by pension and other pension and 
other plans, re, 205-207 


¢ forfeiture under deferred profit sharing plan, 201 
¢ imposed, see Liability for tax 
e income from Canada of non-residents, on, 212-218 
* income from property transferred at non-arm’s length, on, 
160(1)-(3) 

individuals 
° surtax, , 180.1 

interest on unpaid amount, 161(1) 

investment income of life insurers, on, 211—211.5 

large corporations, see Large corporations tax (Part 1.3) 
liability for, see Liability for tax 

logging 
e deduction for, 127(1), Reg. Part VII 
e defined, 127(2) 

manufacturing and processing deduction, 125.1 

mining, deduction, 20(1)(v), Reg. 3900 
“non-business-income tax” defined, 126(7) 
non-deductible, 18(1)(t) 


pene neee investments of deferred profit sharing plan, on, 
19,199 


e non-residents, see Non-resident tax 

¢ otherwise payable 

*¢ defined, 120(4)“tax otherwise payable under this Part” 
126(7)‘tax for the year otherwise payable under this Part” 

over-contributions to deferred income plans, on, 204.1—204.3 

overpayment, defined, 164(7) 

Part I.2, deduction for, 60(w) 

Part II, 182(1) 

Part I.1, 183.1 

Part IV 

¢ reduction in, re Part IV.1 tax payable, 186(1.1) 

Part IV.1, 187.2, 187.3 

¢ reduction in Part IV tax re, 186(1.1) 

Part VI.1, 191-191.4 

Part XII.3 

e deductible from income of life insurer, 138(3)(g) 

payable 

* amount deemed to be, 20(1) I) 

* corporations, 123 

*e* non-resident, on branch profits, 219 


e e e e e e e e e es e e e 


defined, 117(1), 248(2) 
inter vivos trust, by, 122 
payment of, see Payment of tax 
property acquired by trusts, governed by deferred income 
plans, re, 205—207 
* property disposed of by public authorities, re, 207.3, 207.4 


¢ property held by trusts governed by deferred income plans, re, 
DOr. 207.2 r 


¢ rates of, see Rates of tax 
* recovery by deduction or set-off, 224.1 


e e e ° e e e e e e e e e e e e e e e e 


refund of overpayment, see also Refund 
refundable, see Refundable Part IV tax 
registered charities, 188, 189 

registered investments, re, 204.4—204.7 


registered securities dealers, re securities lending arrangement 
payments to non-residents, 212(19) 


retum, see Returns 

revoked plans, on, 198 

royalties paid by tax-exempt person, re, 208 

security for, 220(4)—(4.4) 

shelter, see Tax shelter 

small business deduction, 125 

surtax 

e individual, , 180.1 

* corporation, 123.2 

taxable dividend received by private corporation, 186 % 
tobacco manufacturers, 182, 183 

tobacco manufacturing income, 182 

treaty, see Tax treaty 

unpaid, interest on, 227(9.3) 

withheld at source 

¢ deemed to discharge debt, 227(13) 

¢ failure to remit, 227(9) 


held in trust, 227(4), (4.1) 

not part of estate, 227(5) 

¢ withholding of, see Withholding tax 

Tax abatement 

* corporations, 124 

¢ individuals, Reg. 6401 

*¢ prescribed dates, Reg. 6401 

** province providing schooling allowance, 120(2) 
¢ manufacturing and processing, 125.1 


not available to Crown corporations, 124(3) 
small business, 125 

Tax accounts 

e transfer of instalments between, 221.2 

Tax advisor 

* penalty for misrepresentation by, 163.2 

Tax agreement, see Tax treaty 

Tax anniversary date 

¢ defined, Reg. 310 

Tax avoidance, see Anti-avoidance rules 


Tax avoidance motive, see also Anti-avoidance rules 


* in foreign investment entity, effect of, 94.1(1)“exempt 
interest’’(e) 


ee defined, 94.1(2)(k)-(n) 

Tax basis 

¢ defined, 142.4(1), Reg. 9100, 9200(1) 

ee variation in, for certain insurers, 138(13) 

* used as cost amount for specified debt obligation, 248(1)“cost 
amount’’(d.2) 

Tax benefit, 245(1) 

¢ defined 

** general anti-avoidance rule (GARR), 245(1) 

¢e transfer pricing documentation, 247(1) 

Tax consequences, defined, 245(1) 

Tax convention, see Tax treaty 

Tax Court of Canada 

* appeal from, to Federal Court of Appeal, see Federal Court of 


Appeal 

appeal to, 169 
general procedure, 175 
informal procedure, 170 
only on grounds raised in objection, 169(2.1) 
prohibited where right waived by taxpayer, 169(2.2) 
time not counted, 174(S) 
valuation of ecological property, 169(1.1) 
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Tax Court of Canada (cont'd) 
* application for extension of time 


for appeal, 167 
for notice of objection, 166.2 


* disposal of appeal, 171 


hearing officer appointed, 231.4(2)-(4) 
reference to 
common questions, 174 


* where no reasonable grounds for appeal, 179.1 
Tax credits, see also Deductions in computing tax 
* adoption expenses, 118.01 

* aged 65 and over, 118(2) 


basic minimum, 127.531 
basic personal, 118(1)B(c) 
additional amount for low-income taxpayer, 118(1)B(b.1) 
CPP contributions, 118.7 
caregiver, 118(1)B(c.1) 
charitable donations, 118.1 
child, 122.2 
dependants, 118(1)B(b), (d) 


alimony, maintenance or support payments, effect of, 118(5) 


disability, 118.3 
education credit, 118.6(2) 
carryforward of unused portion, 118.61 
part-time student, 118.6(2)B(b) 
transfer of unused portion, 118.8, 118.9 
employment insurance premiums, 118.7 
equivalent-to-married status, 118(1)B(b) 
First Nations tax paid, 120(2.2) 
foreign taxes, 126 
fraudulently obtained, offence, 239(1.1) 
GST. 122.5 
gifts, 118.1 
individual, 118 
in-home care of relative, 118(1)B(c.1) 
investment, 127(5)-(36), 127.1, see also Investment tax credit 
labour-sponsored funds, 127.4 
lump-sum averaging, 120.31 
manufacturing and processing, 125.1 
married status, 118(1)B(a) 
medical expenses 
non-refundable credit, 118.2 
refundable credit, 122.51 
mental or physical impairment, expenses related to, 
118.2(2)(b), (c) 
non-resident individual, 118.94 
ordering of, 118.92 
overseas employment, 122.3 
part-year resident, 118.91 
pension income, 118(3) 
personal, 118(1) 
limitations, 118(4) 
not available to trust, 122(1.1) 
political contributions, 127(3)-(4.2) 
research and development, see Investment tax credit 
scientific research, see Investment tax credit 
separate returns, in, 118.93 
share-purchase, 127.2 
single status, 118(1)B(c) 
small business, 125 
spousal, 118(1)B(a) 
supplementary personal, 118(1)B(b.1) 
tuition credit, 118.5 
carryforward of unused portion, 118.61 
transfer of unused portion, 118.8, 118.9 
unused 
carryforward, 118.61 
transfer to spouse, 118.8 


transfer to supporting person, 118.9 


Tax debt 

* action to commence, 10-year limitation period, 222(3)-(10) 
* collection of, see Collection of tax 

¢ defined, 222(1) 

* recoverable by the Crown, 222(2) 

Tax deferral, see also Rollover 

* agreement authorized by tax treaty, deemed valid, 115.1 
Tax deferred cooperative share 

* defined, for agricultural cooperatives, 135.1(1) 
Tax-deferred patronage dividends, 135.1 

Tax equity 

¢ defined, ITAR 26(12) 

Tax evasion, penalty for, 163, 238, 239 

Tax-exempt income 

* defined, for foreign tax credit, 126(7) 

Tax-exempt person, see Exempt person 


Tax factor 
° relevant, defined, 95(1) 


Tax for year otherwise payable under Part I 


¢ defined, 126(7) 

Tax-free zone 

* pre-1972 capital gains, ITAR 26(3) 

Tax matters partner 

* to file objections to determination of partnership income, 


165(1.15) 


Tax otherwise payable 
¢ defined, 120(4) 
Tax-paid amount 
* defined, 146(1) 


excluded from RRIF income 
generally, 146.3(5)(c) 
on death, 146.3(6.2)A(b), (c) 
excluded from RRSP income 
generally, 146(1)“benefit”(c.1) 
on death, 146(8.9)A(b), (c) 


Tax paid balance 

* defined, for agricultural cooperatives, 135.1(1) 

Tax payable, see Tax: payable 

* defined, 127—127.5, 248(2) 

* determination of, by Minister, 152(1.11), (1.12) 

* determined without reference to minimum tax, 117(1) 
Tax return, see Returns 

Tax shelter 


art, see Art flips 
business does not entitle individual to June 15 filing deadline, 
150(1)(d)Gi)(A) 
Canadian film credit not available, 125.4(4) 
computer software, see Computer software tax shelter property 
cost of, 143.2 
deduction disallowed 
where identification number not provided, 237.1(6) 
where penalty unpaid, 237.1(6.1) 


¢ defined, 237.1(1) 


film, see Motion picture film 


* fiscal period, election for non-calendar year prohibited, 
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249.1(5) 
identification number 
application for, by promoter, 237.1(2) 
display of, required, 237.1(5) 
issuance of, by Minister, 237.1(3) 
penalty for false information in application, 237.1(7.4) 
penalty for selling shelter before number issues, 237.1(7.4) 
prerequisite for deduction, 237.1(6) 
prerequisite of sale etc., 237.1(4) 
provision of, to buyers, 237.1(5) 
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Tax shelter (cont’d) 


information outside Canada, 143.2(13), (14) 
information returns, Reg. 231 


investment, 143.2 

e defined, 143.2(1)‘‘tax shelter investment” 

e matchable expenditure, 18.1(13) 

° reassessment, no limitation period, 143.2(15) 
matchable expenditure rules, 18.1 

minimum tax on deductions, 127.52(1)(c.3) 
Minister’s powers of investigation, 237.1(8) 
MURB, see Multiple unit residential buildings 
mutual fund limited partnership, 18.1 

prescribed benefit, Reg. 231(6), (6.1) 

promoter 
¢ application for identification number, 237.1(2) 
e defined, 237.1(1) 

e information return, 237.1(7) 
¢ provision of identification number to buyers, 237.1(5) 


sales prohibited without identification number, 237.1(4) 
software, see Computer software tax shelter property 
yacht, see Yacht 


Tax shelter investment, see Tax shelter: investment 
Tax sparing, pre-1976 investment, Reg. 5907(10) 
Tax transfer payments to provinces, 154, Reg. 3300 
Tax treaty 


amounts exempt under, deduction for, 110(1)(f)(j) 


anti-treaty shopping rule, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XXIX A 

Canada—U.K., see Table of Contents 

Canada—U.S., see Table of Contents 

competent authority agreement deemed valid, 115.1 

country with, foreign affiliate in, Reg. 5907(11)—(11.2) 

credit for departing resident to country with which Canada has, 
126(2.21) 

deduction from income, 110(1)(f)G) 

deemed resident in Canada due to family member, 250(1)(g) 
defined, 248(1) 

designated treaty country (FAPI rules), Reg. 5907(11), (11.1) 
disclosure of information as permitted by, 241(4)(e)(xii) 
dividend limitation in 
¢ applies for branch tax, 219.2 
* applies for corporate emigration tax, 219.3 

exempting Canadian corporation from tax, 250(5) 


exemption from capital gain, subsequent capital gains strip, 
55(3.1) [temporary] 


gains deemed to arise in Canada, Income Tax Conventions 
Interpretation Act s. 6.3 


income exempt under, 126(7)“tax-exempt income” 


income exempt under, not earned income for RRSP, 
146(1)“earned income”’(c) 


interpretation of, Income Tax Conventions Interpretation 
(reproduced before the treaties) 


list of, see Table of Contents 

listed countries, Reg. 5907(11)—(11.2) 

non-resident under, deemed non-resident of Canada, 250(5) 
partners exempted by, new partner joining partnership, 96(8) 
property exempted under, 108(1)“exempt property” 
requirement to file return to claim exemption, 150(1)(a)(1) 


ee on disposition of property by non-resident deferred under, 
Sal! 


¢ election, time of making, Reg. 7400(2) 
* prescribed provisions, Reg. 7400(1) 


Taxable amount 


amount, see Taxable capital amount 


Taxable benefits, see Benefit 
Taxable Canadian business 


defined, 95(1) 
application to FAPI rules, 95(2)G.1), (k), (k.2) 


Taxable Canadian corporation 
¢ defined, 89(1)“taxable Canadian corporation” 


* non-resident-owned investment corporation deemed not to be, 
134 


* prescribed, for Canadian film/video credit, Reg. 1106(2) 
¢ property disposed of to taxpayer 
cost base, addition to, 53(1)(f.1) 
Taxable Canadian life investment income 
¢ defined, 211.1(2) 
Taxable Canadian property, see also Property 
¢ deemed, 128.1(4)(e) 
e defined, 248(1) 
excludes shares of demutualized life insurer or holding 
corporation, 141(5) 
¢ exclusions for branch tax purposes, 219(1.1) 
disposition of, by non-resident, 116 
* purchaser liable for tax, 116(5) 
e taxable, 2(3)(c) 
distribution to non-resident beneficiaries 
e tax on, 107(5) 
security for tax, 220(4.6)-(4.63) 
excluded from deemed disposition 
* on becoming resident, 128.1(1)(b)@) 
includes option, 248(1)‘taxable Canadian property”’(1) 
mutual fund, of, see TCP gains distribution 
prorating for gains before May 1995, 40(9) 
replacement of 
* capital property, 44(5)(c), (d) 
¢ depreciable property, 13(4.1)(c), (d) 
rollover of, 85(1)(i), 85.1(1)(a) 
ship or aircraft used in international traffic, 248(1)“‘taxable 
Canadian property’’(b)(1i) 
* transitional rule re property not covered before April 26/95, 
ITAR 26(30) 
Taxable capital 
¢ for financial institutions tax 
defined, 190.12 
¢* employed in Canada, defined, 190.11 
¢ for large corporations tax 


¢ defined, 181.2(2), 181.3(2) 
¢ employed in Canada, defined, 181.2(1), 181.3(1), 181.4, 
Reg. 8601 


tax on, 181.1(1) 

Taxable capital amount 

¢ defined, 66(12.6011) 

¢ limit of $15 million for flow-through of CDE as CEE, 
66(12.601)(a.1) 

Taxable capital employed in Canada 

e defined 

for financial institutions tax, 190.11 

for large corporations tax, 181.2(1), 181.3(1), 181.4 

for renunciation of CDE as CEE on flow-through shares, 

66(12.6011) 

Taxable capital gain, see Capital gain 

Taxable conversion benefit, see also Conversion benefit 

e defined, for insurance demutualization, 139.1(1) 

Taxable deficit allocation 

¢ defined, FAPI rules, Reg. 5905(19) 

Taxable deficit (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

Taxable deficit reduction 

¢ defined, FAPI rules, Reg. 5905(20) 

Taxable dividend 

¢ defined, 89(1), 112(6)(a), 129(1.2), 129(7), 133(8), 248(1) 

for purposes of debt forgiveness, 80.03(1)(b) 

for purposes of dividend refund, 129(7) 


for purposes of non-resident-owned investment corporation, 
133(8)“taxable dividend” 
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Taxable dividend (cont’d) 

* + for purposes of stop-loss rules, 112(6)(a) 

*¢ generally, 89(1), 248(1) 

* partnership receiving, 186(6) 

Taxable earnings (of foreign affiliate) 

* defined, Reg. 5907(1) 

Taxable income 

* communal organization, election re, 143(2), (3) 
* computation of, 110-114 

ee deductions, see Deductions in computing taxable income 
ee individual 

*¢e order of application, 111.1 

**e resident for part of year, 114, 114.1 

* cumulative 


* non-resident-owned investment corporation, of, 
133(9)“cumulative taxable income’ 


* deductions in computing, see Deductions in computing taxable 
income; Tax credits 


defined, 2(2) 

determination of, by Minister, 152( 1.11), (1.12) 
earned in a province by a corporation, Reg. Part IV 
earned in Canada, see Taxable income earned in Canada 
earned in the year in a province, 124(4) 

life insurer, 138(7) 

non-resident, earned by in Canada, 115 
non-resident-owned investment corporation, 133(2) 
non-resident person, 115 

Taxable income earned in Canada, 115 

* defined, 115(1), 248(1) 

* determination of, by Minister, 152(1.11), (1.12) 

* foreign resource pool expenses, 115(4.1) 

Taxable interest expense 

¢ defined, 218.2(2) 

Taxable life insurance policy 

* defined, 211(1), Reg. 1900(1) 

Taxable loss (of foreign affiliate) 

* defined, Reg. 5907(1) 

Taxable net gain 

* from listed personal property, defined, 41(1), 248(1) 
Taxable obligation 

* defined, 240(1) 

Taxable preferred share 

* defined, 248(1) 

* dividends excepted from tax, 187.1 

* tax on corporation paying dividends on, 191—191.4 
ee pa to transfer tax liability to related corporation, 


* assessment by Minister, 191.3(3), (5) 
° payment by transferor corporation, 191.3(6) 
* where of no effect, 191.3(4) 
amalgamation, 87(2)(rr) 
associated corporations, 191.1(3) 
* failure to file agreement, 191.1(5) 
total dividend allowance, 191.1(4) 
dividend allowance, 191.1(2) 
short years, in, 191.1(6) 
° total, for associated corporations, 191.1(4) 
excluded dividend, defined, 191(1) 
financial intermediary corporation, defined, 191(1) 
information return, 191.4(1) 
private holding corporation, defined, 191(1) 
substantial interest, 191(2), (3) 
tax payable, 191.1(1) 
* election, 191.2 
tax on dividends received by corporation, 187.2 
* information return, 187.5 
* partnerships, 187.4 


e 
e 
e 
e 
e 
e 
e 
es 
e 
e 
e 
e 
e 
e 
e 
e 
e 


’ Taxable resource income 


* defined, 125.11(1) 

* effect on general corporate tax reduction, !23.4(1)‘full rate 
taxable income”(a)(iil) 

Taxable RFI share 

* amalgamation, effect of, 87(4.2) 

¢ defined, 248(1) 

* tax on dividend, 187.3(1) 

Taxable supplier 

* defined, 127(9) 

Taxable surplus (of foreign affiliate) 

* adjustment where gain deemed due to negative adjusted cost 
base, 93(1)(b)(ii) 

* deduction for dividend paid out of, 113(1)(b), (c), Reg. 
5900(1)(b) 

* defined, 113(1)(b)(ii), Reg. 5907(1) 

Taxable surplus reduction 

* defined, FAPI rules, Reg. 5905(21) 

Taxation year, see also Fiscal period 

* becoming or ceasing to be CCPC, deemed year-end, 249(4.1) 

* becoming or ceasing to be exempt, deemed year-end, 149(10) 


* becoming or ceasing to be financial institution, deemed year- 
end, 142.6(1) 


ceasing to carry on business, 25(1) 

change of control, deemed year-end, 249(4) 

company formed by amalgamation, of, 87(2)(a) 

corporation, of 

°° longer than 365 days, 249(3) 

* deemed “fiscal period”, 14(4) 

* defined, 11(2), 142.6(1), 149(10), 149.1(1), 249, Reg. 1104(2), 
1802(5), 3700 

°¢ of mutual fund following rollover, 132.2(1)(b) [to be 
repealed], 132.2(1)(0)(i1) [to be repealed], 132.2(3)(b) 
[draft], 132.2(3)(1)q@i) [draft] 

* of non-resident entity, 94.1(1) 

employees profit sharing plan trust, 144(11) 

first, of mortgage investment corporation, 130.1(8) 

fiscal period of business, and, 11(2) 

foreign affiliate, of, 95(1)taxation year” 

individual, of, 11(2), Reg. 1104(2) 

less than 12 months, see Short taxation year 

On fund corporation or trust, on rollover, 132.2(1)(b), 

o)(ii 

mutual fund trust, election for December 15, 132.11 

non-resident, of, 250.1(a) 

partnership, of, 96(1)(b) 

reference to, 249(2), (3) 

registered charity, of, 149.1(1)“taxation year” 

short, see Short taxation year 

testamentary trust, of, 104(23) 

Taxed capital gains (of investment corporation, mutual fund 

corporation or mutual fund trust) 

* defined, 130(3)(b), 131(7), 132(5) 

Taxicabs, Reg. Sch. II:Cl. 16 

Taxing country 

* defined, for foreign tax credit, 126(7) 

Taxpayer 

absconding, 226 

bankrupt, 128 

becoming Canadian resident, ITAR 26(10) 

ceasing to be resident, see Non-resident: becoming 

death of, see Death of taxpayer 

defaulting, 226 

defined, 248(1) 

* for rule disallowing deductions or credits for option or share 
issuance, 143.3(1) 

¢¢ for tax shelter investments, 143.2(1) 

* investigation, under 


e e e e e e e 
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Taxpayer (cont’d) 

ee rights of, at inquiry, 231.4(6) 

« leaving Canada, demand for amounts owing, 226 

* not limited to person liable for tax, 248(1) 

Taxpayer information 

¢ defined, 241(10) 

* provision of 

ee authorized, 241(4) 

ee prohibition against, 241(1) 

Teacher 

* contribution to teachers’ exchange fund, 8(1)(d) 

¢ exemption for travel expenses, 81(3.1)(a)(4i) 

¢ registered pension plan, contribution to, 147.2(5) 

« sabbatical arrangement, Reg. 6801(a) 

Telecommunication spacecraft 

* capital cost allowance, Reg. Sch. II:Cl. 10(f.2), Sch. II:Cl. 30 

** separate classes, Reg. 1101(5a) 

Telecommunications 

¢ defined, /nterpretation Act s. 35(1) 

Teleglobe Canada, subject to tax, 27(2), Reg. 7100 

Telegraph system 

¢ defined, Reg. 1104(2) 

Telephone and telegraph equipment 

* capital cost allowance, Reg. Sch. I:Cl. 3, Sch. U:Cl. 17 

Telephone and telegraph systems 

* capital cost allowance, Reg. Sch. I:Cl. 17 

¢ defined, Reg. 1104(2) 

Telephone cable 

* capital cost allowance, Reg. Sch. II:Cl. 42(b) 

Telephone ringing indicator 

¢ disability supports deduction, 64(a)A(ii)(B) 

¢ medical expense credit, Reg. 5700(k) 

Teletypewriter 

¢ disability supports deduction, 64(a)A(Gi)(B) 

* medical expense credit, Reg. 5700(k) 

Television commercial message 

¢ capital cost allowance, Reg. Sch. I:Cl. 12(m) 

¢ defined, Reg. 1104(2) 

Television decoder (to visually display vocal portion of signal) 

¢ medical expense, Reg. 5700(q) 

Temporary access road, see Specified temporary access road 

Temporary capital tax on life insurers, 190.1(1.1) 

Tenant inducements 

* taxable as income, 12(1)(x) 

Ten-year gift (to charity), see Enduring property 

Term insurance 

¢ defined, Reg. 2700(1) 

Term preferred share 

defined, 248(1) 

dividends on 

¢ deemed, 84(4.2), 258(2) 

* received by specified financial institution, 112(2.1) 

ee deemed interest on, 258(3)(a) 

reduction of paid-up capital, deemed dividend, 84(4.2) 

¢ share-for-share exchange, 87(4.1) 

Terminal loss 

e deduction for, 20(16) 

ee after ceasing to carry on business, 20(16.3) 

¢ limitation re passenger vehicles, 20(16.1)(a) 

¢ limitation re franchise or licence exchanged, 20(16.1)(b) 

¢ limitation where property acquired by affiliated person, 
13(21.2)(e)G) 

Termination of business, see Ceasing to carry on business 

Termination payment, see Retiring allowance 


Territorial sea 

¢ defined, Interpretation Act 35(1) 

Territory 

¢ defined, Interpretation Act 35(1) 

Terrorism, see Charities Registration (Security Information) Act 

Tertiary recovery equipment, Reg. 1206(1) 

Test wind turbine 

¢ allowed as CRCE, Reg. 1219(1)(g) 

¢ defined, Reg. 1219(3) 

Testamentary trust, see Trust (or estate): testamentary 

Texas partnership 

¢ losses disallowed, 96(8) 

Textbook credit, 118.6(2) [Proposed Amendment] 

Textbooks, talking, see Talking textbooks 

Therapy 

* medical expense credit 

ee general, 118.2(2)(1.9) 

e rehabilitative, for speech or hearing loss, 118.2(2)(1.3) 

¢ non-taxable employment benefit, 6(1)(a)(iv) 

Thermal waste 

¢ defined, Reg. 1104(13) 

Thin capitalization 

° back-to-back loans, 18(6) 

* interest not deductible, 18(4)-(6) 

°* exception for manufacturer of aircraft or components, 18(8) 
[repealed] 

Things, see Property; Rights or things 

Third party 

* demand, see Third party demand 


* payment, see Scientific research and experimental 
development: third party payment 


¢ penalty for misrepresentation by, 163.2 

Third party demand 

e information, for, 231.2(1) 

* payment, for, see Garnishment for taxes unpaid 

Threshold amounts, see Dollar amounts in legislation and 

regulations 

Tiers of partnerships 

¢ look-through rules, 163(2.8), 233(3), 233.1(5), 233.3(2), 
233.4(3), 247(6) 

*¢ capital gains deduction, 110.6(14)(d.1) 

ee FAPI, 95(2)(k.7) 

¢¢ Large Corporations Tax, 181.2(3)(g)(i), 181.2(5) 

ee Part VI.1 tax, 191(6) 

Tile drainage, deduction, 30 

Tilesetter 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Timber limits 

¢ capital cost allowance, Reg. 1100(1)(e), Reg. Sch. VI 

** separate classes, Reg. 1101(3) 

¢ disposition of by non-resident, 216(5) 

* equipment for use in, capital cost allowance, Reg. Sch. II:Cl. 
10(n), Sch. IECL. 15 

Timber resource property 

* capital cost allowance, Reg. Sch. II:Cl. 33 

* constitutes taxable Canadian property for certain purposes, 
248(1)‘‘taxable Canadian property”(n)(ii) 

¢ defined, 13(21) 

¢ disposition of 

** by non-resident, 216(5) 

** no capital gain, 39(1)(a)(v) 

*¢ proceeds of disposition, 20(5.1) 

* in corporation, share is taxable Canadian property, 
248(1)“‘taxable Canadian property’’(e)(i)(C), (1i)(C) 

* in Lay constitutes taxable Canadian property, 
248(1)“‘taxable Canadian property’(g)(ili) 


2320 


Topical Index 


Timber resource property (cont’d) 
* non-arm’s length transfer, exclusion from tule, 13(7)(e) 


* undepreciated capital cost, 13(21)“undepreciated capital cost”G 
Timber royalty 

* paid to non-resident, 212(1)(e) 

ee alternative re, 216 

Time 

* deadlines and time limits for taxpayers, see Deadlines 


* expiring to recover a debt, see Statute-barred debt, deemed 
settled 


¢ extension of, see Extension of time 

* non-resident, see Non-resident: time 

* reassessment, for, see Reassessment 

Tips 

* source withholding, Reg. 100(1)“‘remuneration’’(a.1) 

* taxable as employment income, 5(1) 

Titles in legislation 

* relevance of, /nterpretation Act s. 14 

Tobacco manufacturers’ surtax, 182, 183 

Toilet 

* mechanical aid for getting on and off, medical expense, Reg. 
5700(g) 

Tool and die maker 

* apprenticeship job creation credit, 127(9)investment tax 
credit” 

Tools 

* apprentice mechanics, see Apprentice mechanic 

* eligible, see Eligible tool 


* employed tradesperson, deduction, 8(1)(r) {Proposed 
Amendment] 


* portable, for rental 


** capital cost allowance, Reg. Sch. II:Cl. 10(b), Sch. II:Cl. 29, 


Sch. II:Cl. 40 
* small, capital cost allowance, Reg. Sch. II:Cl. 12(h) 
Top-up disability payment 
¢ defined, 6(17) 
* not taxable as employee benefit, 6(18) 
* reimbursement to employer, 8(1)(n.1) 
Toronto Stock Exchange 
* prescribed stock exchange, , Reg. 3200(c) 
Total assets (of financial institution) 
* defined, 181(2), 190(1.1), Reg. 8600. 
Total charitable gifts 
* credit for, 118.1(1)“total gifts”(a), 118.1(3) 
¢ defined, 118.1(1) 
Total Crown gifts 
* credit for, 118.1(1)‘total gifts”(b), 118.1(3) 
* defined, 118.1(1) 
Total cultural gifts 
* credit for, 118.1(1)“total gifts”’(c), 118.1(3) 
¢ defined, 118.1(1) 
“Total depreciation’ defined, 13(21) 
Total ecological gifts 
* credit for, 118.1(1)“total gifts’(d), 118.1(3) 
* defined, 118.1(1) 
Total pension adjustment reversal, see also Pension 
adjustment reversal 
* defined, 248(1), Reg. 8304.1 
Total premiums 
* defined, Reg. 8600 
Total remuneration 
* defined, for a taxation year, Reg. 100(1) 
Total reserve liabilities (of financial institution) 
* defined, 181(2), 190(1.1), Reg. 8600 
Total return (from fixed payment obligation) 
* defined, Reg. 9100 


‘Totally and permanently disabled 


* defined, Reg. 8500(1) 
Townsite costs 


* capital cost allowance, Reg. 1102(18) [repealed], Reg. Sch. 
II:Cl. 10(1) 


* deemed capital cost, 13(7.5)(a), Reg. 1102(14.2) 

Tracked interest rules, sce Foreign investment entity: tracked 

interests 

Tracked property 

* defined, 94.2(9)(d) 

Tracking entity 

* defined, for foreign investment entity rulés, 94.2(1) 

Tractor 

* capital cost allowance, Reg. Sch. II:Cl. 10(a), Sch. II:Cl. 16(g) 

Trade, adventure in, see Adventure in the nature of trade 

Trade, board of, see Board of trade 

Trade-in 

* allocation of consideration, 13(33) 

Trade mark, representation expenses, 13(12), 20(1)(cc), 20(9) 

Trade union, see Union 

Trader, see Dealer (or trader) 

Trader or dealer in securities 

¢ defined 

°° for security transactions, Reg. 230(1) 

Tradesman’s tool expense 

* deduction, 8(1)(r) [Proposed Amendment] 

Trading day 

* defined, for foreign investment entity rules, 94.2(1) 

Trailers 

* capital cost allowance, Reg. Sch. II:Cl. 10(e) 

*¢ rail suspension device for, Reg. Sch. II:Cl. 35(b) 

Train, see Railway 

Training courses 

¢ to care for infirm person, medical expense, 118.2(2)(1.8) 

Tramway or trolley bus system 

* capital cost allowance, Reg. Sch. I:Cl. 4 

¢ defined, Reg. 1104(2) 

Transaction 

¢ defined 

** general anti-avoidance rule, 245(1) 

* + information return re non-resident transactions, 233.1(1) 

°° transfer pricing rules, 247(1) 

Transactions 

* series of, defined, 248(10) 

e with non-resident 

°° extended reassessment period, 152(4)(b) (iii) 

°° reporting requirement, 233.1 

Transfer 

e ee from, see Registered retirement income fund: transfer 
rom 

Transfer of business, see Sale: business 

Transfer of forgiven amount (debt forgiveness rules), 80.04 

Transfer of instalment payments, 221.2 

Transfer of losses, see also Suspension of losses 

* deemed proceeds of disposition, 69(11) 

Transfer of property, see also Rollover 

* affiliated person, to, see Affiliated person 

¢ attribution rules, see Attribution rules 

¢ child, to 

°° gain or loss deemed to be transferor’s, 75.1 

* controlled corporation, to 

*¢ capital loss denied, 40(3.3), (3.4) 

* corporation, to 

*¢ by partnership, 85(2) 

partnership wound up, 85(3) 


bie ah 
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Transfer of property (cont’d) 


e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 


¢ by shareholder, 85(1) 
ee eligible property, 85(1.1) 


e to reduce income, 74.4(2) 
ee outstanding amount, 74.4(3) 
¢ where benefit not granted to designated person, 74.4(4) 
deferred profit sharing plan 
e from, 147(19) 
family farm corporation or partnership, 70(9.2) 
e inter vivos, 73(4) 
* spouse trust, from, to children, 70(9.3) 
farm property, of, 73(3) 
e to child, on death, 70(9) 
* to parents, on death of child, 70(9.6) 
inter vivos, to spouse or trust, 73 
* prescribed provincial laws, Reg. Part LXV 
minor, to, 74.1(2), 74.5(1), (6)-(11), 75(1) [repealed] 
¢ repayment of, 74.1(3) 
partnership, to, 97 
registered education savings plans, between, 146.1(2)(g.2), 
(1.2), 146.1(6.1) 
registered pension plan, between benefit provisions, 
147.3(14.1) 
registered pension plan, from, 147.3 
registered pension plan to annuity contract, 147.4 
registered retirement savings plan, see Registered retirement 
savings plan: transfers 
retirement compensation arrangement, to second RCA, 
207.6(7) 
revoked charity, by, 188(2) 
spouse, to, 74.1(1), 74.5 
¢ death of taxpayer, on, 70(6) 
¢ deemed proceeds of disposition, 73 
¢ gain or loss, 74.2 
* repayment of, 74.1(3) 


transfers between, 104(5.8), 248(1)“disposition’’(e), (f), 
248(25.1) 


trust, by 


* to another trust, 104(5.8), 248(1)“disposition’’(e), (f), 
248(25.1) 


thustatonw 4.350745 ©) (0) 756) 
¢ death of taxpayer, on, 70(6) 


¢ from another trust, 104(5.8), 248(1)“disposition’(e), (f), 
248(25.1) 


¢ income imputed to transferor, 75(2) 
unregistered pension plan, from, 60), 147.1(3)(a) 


Transfer payments 


tax, to provinces, 154 


Transfer price 


defined, 247(1) 


Transfer pricing (re non-residents) 


advance pricing agreements, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XXVI 


anti-avoidance rules, 247, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. IX 


bona fides test, 247(2)(b)(i) 
CCRA discretion to apply, 247(10) 
capital adjustment, see Transfer pricing capital adjustment 


capital setoff adjustment, see Transfer pricing capital setoff 
adjustment 


contemporaneous documentation, 247(4) 
guarantee for subsidiary excluded, 247(7.1) 
income adjustment, see Transfer pricing income adjustment 


income setoff adjustment, see Transfer pricing income setoff 
adjustment 


loan to subsidiary excluded, 247(7) 

penalty, 247(3), (11) 

royalties, Canada—U.S. Tax Convention Art. XII:7 
rules based on OECD guidelines effective 1998, 247 


Transfer pricing capital adjustment 

¢ defined, 247(1) 

¢ penalty, 247(3)(a)()(B) 

Transfer pricing capital setoff adjustment 

e defined, 247(1) 

¢ reduces transfer pricing penalty, 247(3)(a)(ili) 

Transfer pricing income adjustment 

¢ defined, 247(1) 

* penalty, 247(3)(a)(G)(B) 

Transfer pricing income setoff adjustment 

e defined, 247(1) 

¢ reduces transfer pricing penalty, 247(3)(a)(i1) 

Transfer time 

¢ defined, 132.2(2)“qualifying exchange” [to be repealed], 
132.2(1)“qualifying exchange” [draft] 

Transferee corporation 

¢ defined, 55(1)“distribution”, 55(3.2)(h) 

Transferor trust 

¢ defined, 107.4(2) 

Transition amount (re specified debt obligation) 

* application on disposition of specified debt obligation, 
142.4(6)(c)C(i), 142.4(7)A 

¢ defined, 142.4(1), Reg. 9201 

Transition deduction 

* insurer 

e¢ defined, Reg. 8101(1) 

¢ mark-to-market property 

ee defined, Reg. 8103(1) 

Transition loss (mark-to-market property) 

¢ defined, Reg. 8105(1) 

Transitional assistance under Canada-U.S. auto pact, income, 

56(1)(a)(v) 

Transitional rules, see also Grandfathering 

* 1972 reform, ITAR 7-68 

¢ mark-to-market properties, 112(5.6), 142.2(5), 142.5(4)-(9) 

¢ R.S.C. 1985 (Sth Supp.), ITAR 69-79 

* specified debt obligations, 142.6(4) 

Transmission equipment 

* capital cost allowance, Reg. Sch. I:Cl. 47 

¢ defined (re energy conservation CCA), Reg. 1104(13) 

Transmission pipeline 

* capital cost allowance, Reg. Sch. I:Cl. 49 

* pumping or compression equipment, Reg. Sch. II:Cl. 7G) 

Transplants, organ or bone marrow 

* medical expense, 118.2(2)(1.1) 

Transport employee 

* away-from-home expenses, deduction, 8(1)(g) 

Transport trailer technician 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Transportation, see also International shipping 

¢ delivered after the end of the year, reserve, 20(6) 

* passengers or property, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. VIII:3, 4 

Transportation equipment, qualified 

¢ defined, 127(9) 

* prescribed, Reg. 4601 

Transportation expenses 

e allowance for, not income, 6(6)(b) 

* as medical expenses, 118.2(2)(g) 

** deemed payment of, 118.2(4) 

Transportation losses, see Fuel tax rebate 

Travelling expenses 

e allowance for, when not income, 6(1)(b) 

* employee’s, deduction for, 8(1)(h), (h.1) 

** certificate of employer, 8(10) 
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Travelling expenses (cont’d) 

¢¢ limitation, 8(4) 

* food and entertainment on train, plane or bus, 67.1(4)(a) 
* medical expense, as, 118.2(2)(h) 

* northern Canada, residents of, 110.7(1) 

* part-time employee’s, excluded from income, 81(3.1) 

* salesperson’s, deduction for, 8(1)(f) 

** certificate of employer, 8(10) 

¢¢ limitation, 8(4) 

* transport employee’s, 8(1)(g) 

Treasurer, see Officer: corporation, of 

Treasury bill 

* yield at maturity treated as interest, 16(3) 

Treasury Board 

* defined, 248(1) 

Treaty, see Tax treaty 

Treaty co-production (re Canadian film/video tax credit) 
* defined, Reg. 1106(3) 

Treaty-protected business 

* defined, 248(1) 

* losses, not usable against Canadian profits, 111(9) 
Treaty-protected property 

* cannot absorb forgiven amount, 80(1)“excluded property” 
* defined, 248(1) 

* losses, not usable against Canadian gains, 111(9) 

* replacement property, 13(4.1)(d), 44(5)(d) 


Treaty shopping, Canada—U.S. Tax Convention Canada-U.S. Tax 


Treaty:Art. XXIX A 
Trestle 


* capital cost allowance, Reg. 1100(1)(zb), Reg. Sch. I:Cl. 3 


* separate classes, Reg. 1101(5f) 
Triangular amalgamation, 87(9) 
Triangular foreign merger, 87(8), (8.1) 
Triggering disposition 

* defined, FAPI rules, 95(3.3), (3.4), (3.5) 
Trolley bus system, Reg. Sch. II:Cl. 4 
Truck 


* capital cost allowance, Reg. Sch. II:Cl. 10(a), Sch. II:Cl. 16(g) 


Truck and transport mechanic 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Truck driver 

* away-from-home expenses, deduction, 8(1)(g) 

Truck mechanic, see Apprentice mechanic 

Truck operators 


* income from cross-border trucking, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. VIII:4 


* income of, earned in a province, Reg. 2604 

* income of corporation in a province, Reg. 409 

Truss, as medical expense, 118.2(2)(i) 

Trust (or estate), 104-108 

* 21-year deemed disposition rule, 104(4), (5), (5.3)-(5.8) 
** payment of tax in instalments, 159(6.1) 

* accumulating income of 


* + deduction for amounts included in preferred beneficiary’s 


income, 104(12) 

** defined, 108(1) 

** election to include in preferred beneficiary’s income, 
104(14), Reg. 2800 

* additional units issued in payment, 107(2.11), (2.12) 

* agent not included, 104(1) 

* allocation of capital and income to different beneficiaries, 

104(7.1), (7.2) 

* alter ego, see Alter ego trust 

* amateur athlete, for, see Amateur athlete trust 

* amount deemed not paid to beneficiary, 104(13.1), (13.2) 
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** amount deemed payable to beneficiaries, 104(29) 


* amount payable in taxation year, 104(24) 
* annuity contract, interest in, 12.2 
* balance-due day of, 248(1)balance-due day”’(a) 
¢ bare, see Bare trust 
* “beneficially interested” in, meaning of, 248(25) 
* beneficiary of, see Beneficiary: trust 
* benefits from, income, 12(1)(m), 105 
* business investment loss, deduction from, 39(10) 
* capital cost allowance, determination or designation of, 
104(16) [repealed] 
* capital gains of 
** allocated to beneficiary, 104(21)-(21.7) 
*¢ net taxable, 104(21.3) 
* capital interest in 
** acquisition of 
**-* reduction of loss on property disposed of, 107(6) 
°° additions to, 53(1)(d.1) 
** adjusted cost base, 94(5) [to be repealed] 
*** computation of, 53(1)(d.1) 
**¢ deductions from, 53(2)(b.1), 53(2)(h) 
* cost amount of, 108(1) 
° cost,of, 1074) 
°° defined, 108(1), 248(1) 
* disposition of, 107(1) 
¢ disposition of, on distribution by trust, 
248(1)“disposition”(d), (h) 
*¢ distribution in satisfaction of, 107(2)-(5), ITAR 36 
°° effect of payment out of trust’s income or gains, 43(3) 
°° fair market value of, 107.4(4) 
°° partial disposition of, 43 
* + rollover to another trust, 107.4(3)(j) 
* ceasing to act as agent of beneficiary, 
248(1)‘‘disposition”(b)(v) 
commercial, see personal (below); Unit trust 
created by will of taxpayer, meaning of, 248(9.1) 
cumulative Canadian exploration expense 
* reduced by investment tax credit, 127(12.3) 
customer/client compensation, for, exempt, 149(1)(w) 
death benefits, flow-through to beneficiary, 104(28) 
deduction in computing income, 104(6), 108(5) 
deemed disposition of property, 104(4) 
* deemed proceeds and cost, 104(5) 
deferred income plans, 207.1 
¢ foreign property acquisition, ITAR 65 
° tax re foreign property, 205 
* tax re property held by, 207.1 
ee return, and payment of tax, 207.2 
deferred profit sharing plan, under, 147(7) 
* exempt, 149(1)(s) 
* tax re foreign property, 205-207 
defined 
¢¢ for non-resident trust rules, 94.1(1), 104(1), 248(1) 
for registered education plans, 146.1(1) 
for specific trust rules, 108(1) 
generally, 104(1), 248(1) 
in Quebec, 248(3) 
definitions, 108 
designated beneficiary, defined, 210 
designated contributor, defined, 104(5.6), (5.7)(c) 
designated income, tax on, 210-210.3 
* deemed paid by beneficiary, 210.2(3) 
* designated income, defined, 210.2(2) [to be repealed], 
210(1) [draft] 
designations re partnerships, 210.2(4) 
returns, 210.2(5) 
tax payable, 210.2(1) 
trustee’s liability, 210.2(6) 
* trusts excepted, 210.1 
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Trust (or estate) (cont’d) 


e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e 


where no designated beneficiaries, 210.3 
designation of foreign income to beneficiaries, 104(22)-(22.4) 
disposition of interest in, 106, 107 
disposition of property to, capital loss nil, 40(2)(g)(iv) 
distribution of property by, in satisfaction of capital interest, 
107(2)(5) 
before death, anti-avoidance rule, 104(4)(a.2) 
election not'to distribute gains, 107(2.11), (2.12) 
in settlement of debt, 107(4) 
no capital loss on beneficiary’s capital interest, 43(3) 
non-resident beneficiary, to, 107(5) 
° instalment obligation not increased, 107(5.1) 
* security to postpone payment of tax, 220(4.6)-(4.63) 
dividend received by, allocation to beneficiary, 104(19), (20) 
division of property among other trusts, 107. 4(2) 
election by, see Election(s): trust 
eligible capital property, distribution to boiicticeis? 107(2)(f) 
eligible taxable capital gains, defined, 108(1) 
employee, see Employee trust 
employees’ charity 
receipts, Reg. 3502 
employees profit sharing plan, under, 144(2) 
exempt, 149(1)(p) 
environmental, see Qualifying environmental trust 
exclusions for purposes of certain sections, 108(1)“trust” 
exempt beneficiary, defined, 104(5.4) 
financial institution, 142.2(1)‘financial institution”(b) 
foreign, see non-resident (below) 
foreign immigration, see Immigration trust 
foreign property holdings, tax. on 
exemption for certain master trusts, 206(2.1) 
foreign tax credit for beneficiaries, 104(22)-(22.4) 
foreign tax credit re former resident, 126(2.22) 
Hepatitis C, income of not taxable, 81(1)(g.3) 
immigration, see Immigration trust 
income interest in 
cost of, 106(1.1) 
* deduction for, 106(1) 
defined, 108(1) 
disposition of, 106(2) 
° proceeds, 106(3) 
personal trust, in, 108(1)“income interest” 
“income” of, 108(3) 
income of beneficiaries, 108(5) 
income paid to non-resident, 212(1)(c), 212(11) 
exemption, 212(9), (10) 
income payable to beneficiary, deduction for, 104(6) 
non-resident beneficiary, 104(7) 
information return, Reg. 204 
inter Vivos 
deemed creation, re non-profit association, 149(5) 
defined, 108(1) 
personal tax credits not available, 122(1.1) 
tax payable by, 122 
interest in, see also “beneficially interested” in (above) 
adjusted cost base 
e additions to, 53(1)(d:1), (d.2), (1) 
¢ deductions from, 53(2)(b.1), (h), (1), Gj), (q) 
* recomputation of, 53(4)-(6) 
interest income of, 12(3) 
investment tax credit, designation of, 127(7) 
joint partner, see Joint spousal or common-law partner trust 
joint spousal, see Joint spousal or common-law partner trust 
life insurance policy, interest in, 12.2 
loss property held by 


reduction of loss on disposition by person acquiring capital 
interest, 107(6) 
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maintenance expenses, 105(2) 
master, exempt from tax, 149(1)(0.4) 
mine reclamation, see Qualifying environmental trust 
minor, for, 104(18) 
* transfer of property to, 74.3, 74.5(9), (10) 
multiple 
¢ basic exemption re minimum tax, 127.53(2), (3) 
* grouped together as one trust, 104(2) 
mutual fund, see Mutual fund trust 
non-discretionary, defined, 17(15) 
non-resident, 94(1)“connected contributor’(a) [proposed] 
Canadian beneficiary liable for trust’s tax, 94(3)(d)(@) 
Canadian contributor liable for trust’s tax, 94(3)(d)(@) 
capital interest in cost base, deductions from, 53(2)(i) 
deduction from foreign accrual property income, 94(4) [to 
be repealed] 
¢ deduction in computing taxable income, 94(3) [to be 
repealed] 
¢ deemed resident in Canada, 94(3)(a) [proposed] 
ee rental income from Canadian property, 216(4.1) 
e deemed to be non-resident corporation, where, 94(1)(d) [to 
be repealed] 
discretionary, 94(1)(c) [to be repealed] 
distribution from, disclosure, 233.5 
financial assistance to, 94(6) [to be repealed] 
information return, 233.2, 233.5 
reporting requirements, 233.2, 233.5 
rights and obligations of beneficiaries, 94(2) [to be repealed] 
tules, 94 [to be repealed] 
transfer of property to 
* constitutes disposition, 248(1)“disposition’’(e)(iii), 
248(25.1) 
ee* disclosure, 233.2 
non-resident beneficiaries, 104(7) 
non-residents, for 
e deduction for dividend from non-resident-owned investment 
corporation, 104(10), (11) 
* payments to, 212(1)(c) 
non-taxable dividends received by, designation re, 104(20) 
option to acquire units in, 49(1)(c) 
payment of duties and taxes, non-disqualification, 108(4) 
pension benefits, flow-through of, 104(27) 
pension fund or plan 
* exemption, 149(1)(o) 
personal 


¢ allocation of capital and income to different beneficiaries, 
104(7.1) 


¢ capital interest in, defined, 108(1)“capital interest’(a) 
¢ disposition of capital interest in, 107(1)(a) 

¢ distribution of property to beneficiary, 107(2), (4.1) 
e income interest in, defined, 108(1) 

personal-use property of, 46(4) 

pooled fund, see Pooled fund trust 


post-1971 partner, see Post-1971 spousal or common-law 
partner trust 


preferred beneficiary 

e defined, 108(1) 

* income of, 104(14), (15) 

prescribed, Reg. 4800.1 

* capital interest in, defined, 108(1)“capital interest’’(a) 
¢ distribution of property to beneficiary, 107(2), (4.1) 
¢ flow-through entity for capital gains exemption, 39.1(1) 
principal residence 

¢ disposed of to taxpayer, 40(7) 

¢ distribution by spouse trust, 107(2.01) 

property transferred to 

* income imputed to transferor, 75(2) 

* income not imputed to transferor, 75(3) 

proportional holdings in property of, 259 


Topical Index 


Trust (or estate) (cont’d) 

* purchase of shares of corporation, for, loan to, 15(2.5) 

* “qualified” defined, 259(3) 

* qualified investments, see Qualified investment 

* qualifying disposition, rollover, 107.4 

* qualifying environmental, see Qualifying environmental trust 
* reference to trustee, executor etc., 104(1) 


* registered education savings plan, under, 146.1(1)“‘trust” 
146.1(5) 


* deemed inter vivos, 146.1(11) 
* exempt, 149(1)(u) 

registered investment, 204.4—204.7 

registered pension plan, tax re foreign property, 205-207 
registered retirement income fund, exempt, 149(1)(x) 
registered retirement savings plan, under, 146(4) 
* exempt, 149(1)(r) 
* tax re foreign property, 205—207 

registered supplementary unemployment benefit plan, exempt, 
149(1)(q) 

reinsurance, see Reinsurance trust 

related segregated fund, Reg. 6100 

residence of, deemed, 250(6.1) 

resource property 
¢ rules, 104(5.2) 

resource royalty income, flow out to beneficiary, 104(29) 
retirement compensation arrangement, see Retirement 
compensation arrangement 


return to be filed, 150(1)(c) 

right of use or habitation (Quebec) deemed to be, 248(3) 
rollover of property on transfer to other trust, 107.4 
rollover to another trust, 248(1)“disposition’”(e), (f) 
scientific research tax credit, 127.3(3) 

segregated fund, Reg. 6100 

self, for, see Alter ego trust 

settlor, defined, 108(1) 

small business investment, Reg. 5103 


spouse, for, 70(6)(a), 73(1.01)(c), 104(4)(a), see also Joint 
spousal or common-law partner trust; Post-1971 spousal or 
common-law partner trust 


deduction from taxable income of, 110.6(12) 
deemed disposition, 104(4) 
distribution by, in satisfaction of capital interest, 107(4) 


double taxation relief, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XXVI:3(g) 


* family farm corporation transferred from, to children, 
70(9.3) 
farm property transferred from, to children, 70(9.1) 
how created, 70(6), 70(7), 73(1.01) 
indefeasible vesting of property in, 70(6) 
not disqualified by certain payments, 108(4) 
principal residence 

disposed of to, 40(4) 

distribution by, 107(2.01) 

property of, 40(5) 
property transferred to, inter vivos, 73(1) 

capital cost, and deemed allowance, 73(2) 
reserves allowed to, for year of taxpayer’s death, 72(2) 
special rules applicable, 70(7), (8) 
together with self, see Alter ego trust 
transfer of property to, 74.3, 74.5(9), (10) 
transfer or distribution to, on death of taxpayer, 70(6) 
value of property acquired, 70(6), 73 
status of, Reg. Part XLVIII 
substitution (Quebec) deemed to be, 248(3) 
supplementary unemployment benefit plan, under, 145(2) 
tax paid under Part XII.2 
* credit for, included in beneficiary’s income, 104(31) 
* deduction for, 104(30) 
tax re property held by, 207.1 


e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e 
° e e e 


e e e e e e ° e e e e e e e e e 
e e 


‘* taxable dividends received by 


** designation re, 104(19) 

¢ * payable to non-resident beneficiary, 82(1)(a)(i.1) [to be 
repealed], 82(1)(e) [proposed] 

* taxed as individual, 104(2) 

* testamentary, 108(1) 

* deferred profit sharing plan benefits received by, 104(27.1) 

** instalments, 104(23)(e) 

*¢ rules applicable, 104(23), (28) 

°° superannuation or pension benefits received by, 104(27) 


** taxation year of, 104(23)(a), (b) [to be repealed], 249(1)(c) 
[draft] 


* transfers between, 104(5.8), 248(1)“disposition’(e), (f), 
248(25.2) 


* transfers to, for minor or spouse, 74.5(9), (10) 

° trustee of, see Trustee 

° unit, see Unit trust 

* usufruct (Quebec) deemed to be, 248(3) 

* vacation pay, exempt, 149(1)(y) 

* voting, Reg. 4800.1(c) 

e where deemed not at arm’s length, 206(4) 

* windup of, deemed resident, 250(6.1) 

Trust and loan corporations 

* taxable income earned in a province, Reg. 405 
Trust company, see also Financial institution 

¢ defined, for FAPI purposes, 95(1) 

Trust-purpose income 

¢ defined, 104(29)(c) 

Trustee, see also Legal representative; Trust (or estate) 
* deemed to be legal representative, 248(1)legal representative” 
* in bankruptcy, see Bankruptcy: trustee in 

* information return, Reg. 204 

* liable for Part X tax, 198(3) 

* liable for Part XII.2 tax, 210.2(6) 

* obligations of, 159 

* public, disposition of Canadian securities, 39(5)(c) 

* return required of, 150(3) 

*¢ penalty for failure to file, 162(3) 

* school board, expense allowance exempt, 81(3) 

* shares held by, for employee, 7(2) 

* shares purchased by, for employees of corporation, 7(6) 
* withholding tax, liability for, 227(5), (5.1)(a) 
Tsunami relief, 118.1(1)“total charitable gifts” (Notes) 
Tuition fees 

¢ adult basic education, see Adult basic education 

¢ credit for, 118.5 

e* ancillary fees, 118.5(3) 

*¢ commuter’s, 118.5(1)(c) 

¢° deemed residents, 118.5(2) 

e¢ in Canada, 118.5(1)(a) 

*¢ outside Canada, 118.5(1)(b) 

e*¢ unused 

coe transfer to spouse, 118.8 

**e transfer to supporting person, 118.9 

Tunnel, capital cost allowance, Reg. Sch. II:Cl. 1(j) 
Turbine, see Combustion turbines 

Tutoring service 

¢ disability supports deduction, 64(a)A(ii)(H) 

* medical expense credit, 118.2(2)(1.91) 

Twenty-one years 

* deemed realization of trust gains, 104(4), (5), (5.3)-(5.8) 
Twinning arrangement 

* defined, for Canadian film/video credit, Reg. 1106(1) 
Two-year rolling start rule 

* when property available for use, 13(27)(b), 13(28)(c), 13(29) 
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U Unit trust, see also Mutual fund trust 


UCC, see Undepreciated capital cost © 
UI, see Unemployment insurance i 
U.S., see United States ; 
Unanticipated Surpluses Act, see Budget surplus 
Uncle, see also Niece/nephew 
¢ defined, 252(2)(e) ° 
¢ dependent, 118(6)(b) C 
* great-uncle defined, 252(2)(f) c 
Undepreciated capital cost, see also Capital cost; Depreciable ° 


adjusted cost base of unit, 53(1)(d.1), 53(2)(h), G) 
annuity contract, interest in, 12.2 

“block of units” defined, Reg. 4803(1) 

defined, 108(2), 248(1) 

excluded from various trust rules, 108(1)“trust’(f) 
expenses of issuing or selling, 20(1)(e) 

issuance of unit not deductible to trust, 143.3(4) 
life insurance policy, interest in, 12.2 
non-resident 

* adjusted cost base of unit, 53(2)Q) 


property United Kingdom, see also Foreign government 

* defined, 13(21) : e defined, Interpretation Act 35(1) 

* exceeding fair market value at time of transfer, 13(21.2), * stock exchange recognized, Reg. 3201(n) 
20(16) ‘ 


¢ reduction on debt forgiveness, 80(5)(b) 

¢ transferred property, 13(5) 

nderlying foreign tax applicable (of foreign affiliate) 
defined, Reg. 5907(1) 

nderlying foreign tax (of foreign affiliate) 

defined, Reg. 5907(1) 

nderlying foreign tax reduction ° 
defined, FAPI rules, Reg. 5905(22) “ 
Underlying payment (securities lending arrangement) ° 


ce 


e (= e eS e 


e defined, for securities lending arrangement, 260(1) 
* on qualified security, 260(5), (5.1) 


Tax Convention, see Table of Contents 
universities, gifts to, Reg. Sch. VIII s. 2 
war pension exempt, 81(1)(e) 


United Mexican States, see Mexico 
United Nations and its agencies 


agency of, excluded from non-resident trust rules, 
94(1)* exempt foreign trust’(c)(i) [proposed] 
employment income from 

¢ deduction, 110(1)(f)au) 

gifts to 

¢ by corporation, 110.1(1)(a)(v) 

¢ by individual, 118.1(1)“total charitable gifts”(e) 


¢¢ no deduction, 18(1)(w) oy States, see also Foreign government; Non-resident 


Underpayment amount 

¢ defined, for corporate interest offset, 161.1(1) 
Undertaking 

* meaning of, when investing in limited partnership, 253.1(a) 
Undertaking future obligations 

¢ deduction for, 20(24) 

Undivided interest 

° in ree Wie transferred by tax debtor, fair market value, 
cae benefit (conferred by charity on any person) 

e defined, 188.1(5) ° 
* penalty, 188.1(4) 

Undue hardship 

° raeriuh in security to be posted on emigration, 220(4.7), : 
¢ reduction in source withholdings, 153(1.1) 
** payments to actors, 212(5.3) 

e refund instalments, 164(1.51)—(1.53) 
Unearned commissions 

° reserve for, 32 ° 
Unemployment insurance, see Employment insurance 
Unenforceable debt, see Statute-barred debt, deemed settled 


Ungulates, grazing, 80.3(1)“breeding animals” ° 

Uniforms, capital cost allowance, Reg. Sch. II:Cl. 12(4) ° 

Unincorporated association or organization, see Non-profit : 

organization 

Union x 

¢ election by, re foreign pension plan, Reg. 6804(3) 

* exemption, 149(1)(k) ‘ 

¢ locals and branches deemed to be one employer for pension : 
purposes, 252.1 

* membership dues 4 

ee deduction for, 8(1)(i)(iv), (v) 

ee° where not deductible, 8(5) 

¢ strike pay taxed or exempt? no legislative reference ; 

* venture capital, see Labour-sponsored venture capital . 
corporation (LSVCC) : 

Unit 

* mutual fund trust, see Mutual fund trust: unit of ° 


e trust, see Unit trust 
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artiste or athlete, Canada—U.S. Tax Convention Canada-U.S. 
Tax Treaty: Art. XVI 


collection of Canadian tax by IRS, Canada—U.S. Tax 

Convention Canada-U.S. Tax Treaty:Art. XXVI A 

commuter to, see Commuter to United States 

corporate spin-off, see Foreign spin-off 

defined, 19(5), Interpretation Act s. 35(1) 

¢ for treaty purposes, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. III:1(b) 

dividends, Canada—U.S. Tax Convention Canada-U.S. Tax 

Treaty:Art. X 

donations to charities in, Canada—U.S. Tax Convention 

Canada-U.S. Tax Treaty:Art. XXI:6; 118.109) 

estate taxes, Canada—U.S. Tax Convention Canada-U.S. Tax 

Treaty:Art. XXIX B 

franchise payment to resident of, Canada—U.S. Tax Convention 

Canada-U.S. Tax Treaty:Art. XII:3(c) 


gambling losses in, Canada—U.S. Tax Convention Canada-U.S. 
Tax Treaty:Art. XXII:3 


generally acc cane accounting principles acceptable for FIE 
tules, 94.1(2)(b) [proposed] 


government, employees of, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty: Art. XIX, XXVIII 


green card holder, Canada—U.S. Tax Convention Canada-U.S. 
Tax Treaty:Art. [V:1 


income from source in, received for non-resident 

¢ information return, Reg. 203 

Individual Retirement Account, see Foreign retirement 
arrangement 

interest, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. X 

Internal Revenue Service, see Internal Revenue Service (U.S.) 
investment in, excluded from foreign investment entity rules, 
94.1(1)“exempt interest’’(e)(ii)(B)CI) [proposed] 

limitation on treaty benefits, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XXIX A 


limited lability company, treated as foreign affiliate, Reg. 
5907(11.2)(b) 

Nature Conservancy, prescribed donee, Reg. 3504 
newspaper or periodical printed in, 19(1)(b) 

pensions, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. XVII 


RRSP deferral, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. XVIII:7 
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United States (cont’d) 
¢ Railroad Retirement Act Tier 1 benefits, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XVIII:5 


* Real Estate Investment Trust, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. X:7(c) 


* Real Estate Mortgage Investment Conduit, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XI:9 


* real property interest, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XVIII:3 


* Regulated Investment Company, see Regulated Investment 
Company (U.S.) 


* royalties paid to resident of, Canada-U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XII 


* S corporation, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. XXIX:5 (Protocol) 


* social security benefits, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XVIII:5 


* social security taxes, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XXIV:2(a)(ii) 


** credit against Canadian tax, 122.7 

* state income tax, 126(5), (7) 

* stock exchanges recognized, Reg. 3201(0) 

¢ Tax Convention, see Table of Contents 

* university, gift to, Reg. 3503; Schedule VIII, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XX1:6 

Unitized oil or gas field in Canada 

* Canadian oil and gas property expense, 66(12.5) 

* exploration and development expenses, 66(12.2), (12.3) 

Universal Child Care Benefit, see also Child Tax Benefit 

¢ Child Tax Benefit additional entitlement repealed, 122.61(1)(c) 

¢ disclosure of information by CRA to administer, 
241(4)(d)(vii.4) 

* does not affect Child Tax Benefit, 122.6‘adjusted income” 

* does not affect GST Credit, 122.5(1)“adjusted income” 

* does not create OAS clawback, 180.2(1)“adjusted income” 

* taxable, 56(6) 

University 

¢ fees, see Tuition fees 

* outside Canada, prescribed, Reg. 3503, Reg. Sch. VIII 

°° gifts to deductible, 118.1(1) 

* trust for, exempt from non-resident trust rules, 94(1)“exempt 
foreign trust”(c)(ii) 

* USS., see United States: university 

Unpaid amount 

* general rules, 78 

* investment tax credit limitation, 127(26) 

* tax shelter investment, 143.2(1)“limited-recourse amount”, 
143.2(6) 

Unpaid claims reserve, see Insurance corporation: reserve for 

unpaid claims 

Unrealized proceeds of disposition, 40(1)(a)(iii) 

Unreasonable amount 

* expense, no deduction for, 67 

** paid by non-resident, 247 

** paid to non-resident, 247 

Unrecognized loss (re debt forgiveness rules) 

* defined, 80(1) 

* use of to limit income inclusion, 80(13)D(a)(i) 

Unrelated group, defined, 251(4) 

Unused Canadian property mutual fund loss 

* defined, 218.3(1) 

Unused foreign tax credit, see Foreign tax credit: unused 

Unused Part I.3 tax credit 

¢ defined,, 125.3(4) 

Unused Part VI tax credit 

¢ defined, , 125.2(3) 


- Unused portion of a beneficiary’s exempt capital gains 


balance 

* defined, 144(1) 

Unused RRSP deduction room 

* defined, 146(1), 248(1) 

* effect on excess RRSP contributions, 204.2(1.1)(b)A 

* effect on RRSP deduction limit, 146(1)“RRSP deduction 
limit”A 

Unused surtax credit 

* defined, 125.3(4), 181.1(7), 190.1(6) 

* defined, 181.1(6), 190.1(5) 

* reduces Part 1.3 tax, 181.1(4) 

* reduces Part VI tax, 190.1(6) 

Unused tuition and education tax credits 

* defined, 118.61(1) 

Use, right of (Quebec) 

¢ deemed to be trust, 248(3) 

Use of property, see Production or use 

Usufruct (Quebec) 

* deemed to be trust, 248(3) 

° defined 

°° Quebec Civil Code, art. 1120-1171 

Utensils, see Kitchen utensils 

Utilities 

* service connection, deduction, 20(1)(ee) 


V 
V-day, see Valuation day 
Vacant land 
* limitation on deductions, 18(2)—(3.7) 
Vacation pay trust 
* exemption, 149(1)(y) 
Valuation activity 
* defined, for third-party penalty, 163.2(1) 
Valuation costs 
* added to cost base of property, 53(1)(n) 
Valuation day 
¢ defined, ITAR 24 
* fair market value on, election by individual to use, Reg. 4700 
¢ proclamation, ITAR 25 
* property held since before, 
°° capital property, ITAR 26(3) 
¢* depreciable property, ITAR 20(1) 
* publicly-traded shares and securities on, Reg. Sch. VII 
Valuation of inventory, see Inventory: valuation of 
Value, see also Fair market value 
* defined, for insurers regulations, Reg. 2400(1) 
Value-added tax, see Goods and services tax 
Van 
* deemed not to be automobile, 248(1)automobile’(e) 
* wheelchair access, medical expense credit, 118.2(2)(1.7) 
Vancouver 
* international banking centre, 33.1(3) 
Vancouver Stock Exchange, see also TSX 
* prescribed stock exchange, , Reg. 3200(d) [repealed] 
Variable benefits 
* registered pension plan, Reg. 8506(1)(e.1) 
** non-payment of minimum amount, Reg. 8506(4)—(6) 
Variation of trust, effect of, 108(6) 
Vatican City, see also Foreign government 
* universities, gifts to, Reg. Sch. VIII s. 7 
Vats, capital cost allowance, Reg. Sch. II:Cl. 8 
Veekans Poultry case overruled, 67.6 
Vehicle, see also Automobile; Motor vehicle; Passenger vehicle 
* device to permit person with mobility impairment to drive 
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Vehicle (cont’d) 
*e medical expense, Reg. 5700(n) 


e mechanic, see Apprentice mechanic 

Venture capital corporation, prescribed, see also Labour- 

sponsored venture capital corporation (LSVCC) 

* assistance, Reg. Part LX VII 

e defined, Reg. 6700 

¢ disposition of shares of 

¢e capital loss, 40(2)(i) 

¢ exempt from Part IV tax, 186.2 

° in definition of Canadian-controlled private corporation, 125(7) 

¢ labour-sponsored, defined, Reg. 6701 

* may control private corporation, 89(1)“private corporation” 

* prescribed assistance, Reg. 6702 

e shares of 

** prescribed assistance, deduction from cost base, 
53(2)(k)a)(C) 

Verification, see Audit 

Vertical amalgamation 

* carryback of losses, 87(2.11) 

¢ deemed cost of capital properties, 87(11)(b) 

¢ deemed proceeds from subsidiary’s shares, 87(11)(a) 

Vertical (short-form) amalgamation, see also Amalgamation 

¢ carryback of losses, 87(2.11) 

Vessel 

¢ capital cost allowance, Reg. 1100(1)(v), Reg. Sch. I:Cl. 7 

** separate classes, Reg. 1101(2)—-(2b) 


exclusion where structured financing facility, Reg. 
1101(2c), Sch. If:Cl. 41(b) 


certified 

¢ capital cost allowance, Reg. 1100(1)(v) 

conversion cost deemed separate class, 13(14), (17) 
defined, 13(21) 

deposit under Canadian Vessel Construction Assistance Act 
¢ disposition of, 13(19), (20) 

disposition of, 13(15) 

e election, 13(16) 

fishing, additional capital cost allowance, Reg. 1100(1)() 
quadrennial survey, reserve for, 20(1)(0), Reg. 3600 
reassessment in certain cases, 13(18) 


transfer of, under, Canadian Vessel Construction Assistance 
Act 


** recapture of depreciation, 13(13) 

“Vested indefeasibly” 

* meaning of, 248(9.2) 

Veterans’ pensions, see also Canadian Forces and veterans 
* exempt, 81(1)(d), (e) 

Veterinarian, see Professional practice 

VIA Rail, see also Railway 

¢ subject to tax, 27(2), Reg. 7100 

ViaVoice software 

* disability supports deduction, 64(a)A(ii)(G) 

¢ medical expense credit, 118.2(2)(1.42) 

Vibratory signalling device for the hearing-impaired 
* medical expense credit, Reg. 5700(q.1) 

Victims of crime 

* compensation payments exempt, 81(1)(q), Reg. 6501 
Video games 

* capital cost allowance, Reg. Sch. II:Cl. 16(f) 

Video laser-disk , see Digital-video disk 

Video tapes 

¢ film or video production services credit, 125.5 
Viscosity 

¢ hydrocarbons, determination of, Reg. 1107 

Visitor to Canada 

* 183 days, deemed resident, 250(1)(a) 


Visual signalling device for the hearing-impaired 
¢ medical expense credit, Reg. 5700(q.1) 

Vitamin B12, as medical expense, 118.2(2)(k) 
Voice recognition software 

¢ disability supports deduction, 64(a)A(ii)(G) 

* medical expense credit, 118.2(2)(1.42) 

Volunteer 

* emergency worker 

** exemption from employment income, 81(4) 
Volunteer business exemption 

¢ charities, 149.1(1)‘related business” 

Volunteer firefighter, see Fire fighter 

Voting trust, Reg. 4800.1(c) 

¢ flow-through entity for capital gains exemption, 39.1(1) 


Ww 


WEBs 

¢ qualified investments for deferred income plans, Reg. 
4900(1)(n.1) 

WIS, see Working Income Supplement 

Wage measure 

* defined, 147.1(1) 

¢ used in calculating “average wage”, 147.1(1) 

Wagering losses, Canada—U.S. Tax Convention Canada-U.S. Tax 

Treaty:Art. XXII:3 

Wages, see Salary 

Wagon, capital cost allowance, Reg. Sch. II:Cl. 10(d) 

Waiver 

penalty or interest, of, by Minister, 220(3.1) 

pension plan conditions, by Minister, 147.1(18)(a), (k) 

RESP age requirements, where beneficiary disabled, 146.1(2.2) 

mae period, of, by taxpayer, 152(4)(a)(i1), 152(4.1), 

requirement to file form or document, of, by Minister, 220(2.1) 

retention of document or thing seized, by Minister, 231.3(6) 

right to appeal. binding, 169(2.2) 

right to object, binding, 165(1.2), 169(2.2) 

solicitor-client privilege, of, by client, 232(14) 

tax on overcontribution to deferred income plan, by Minister, 

204.1(4) 


e tax on overcontribution to RESP, 204.91(2) 
Walking aids 

* medical expense, Reg. 5700() 

War savings certificate, income exempt, 81(1)(b) 
War service 

* pension payments for, exempt, 81(1)(d), (e) 
War Veterans Allowance Act 

* pension under, exempt, 81(1)(d) 

Warehousing of flow-through expenses, 66(19) 
Warrant, see Option; Search warrant 

Warranty 

* amount receivable for, on sale of property, 42 

* disposition of property subject to, 42 

* outlays, pursuant to 

** on amalgamation, 87(2)(n) 

¢ reserve for, not allowed, 20(7) 

Water 

¢ distribution of, by municipal corporation, exemption, 149(1.2) 
Water distributing equipment 

* capital cost allowance, Reg. Sch. II:Cl. 1(0), Sch. U:Cl. 2(e) 
Water purifier 

* medical expense credit for, Reg. 5700(c.1) 
Water system for mine 

* capital cost allowance, Reg. Sch. I:Cl. 10(1) 
Weak currency debt 

¢ defined, 20.3(1) 


e e e e e e 


2328 


Topical Index 


Weak currency debt (cont’d) 

* limit on interest deduction, 20.3(2) 

Wearing apparel for rental 

* capital cost allowance, Reg. Sch. II:Cl. 12(k) 

Webb case (1974) overruled, 64.1 

Weighted Canadian liabilities 

* defined, insurers, Reg. 2400(1) 

Weighted total liabilities 

* defined, insurers, Reg. 2400(1) 

Wel Holdings case overruled, 244(13.1) [repealed] 

Welder 

° ee job creation credit, 127(9)“investment tax 
credit” 

Welfare, see Social assistance payment 

Well 

¢ defined, for qualified CEE, Reg. 4608(1) 

Western Grain Stabilization Act 

* fees paid, deductible, 20(1)(ff) 

* payment received under, income, 12(1)(p) 

Wharf, capital cost allowance, Reg. Sch. II:Cl. 3, Sch. ILCl. 6 

* for mine, Reg. Sch. II:Cl. 10(1) 

Wheelchair 

* medical expense, 118.2(2)(i) 

* power-operated lift for, Reg. 5700(m) 

* ramp for 

*¢ deduction, 20(1)(qq) 

* * medical expense credit, 118.2(2)(1.2) 

* van for use with, medical expense credit, 118.2(2)(1.7) 

Whole dividend (of foreign affiliate) 

¢ defined, Reg. 5907(1) 


Wholly-owned corporation, see also Subsidiary: wholly-owned 


corporation 

* defined, for corporate rollover rules, 85(1.3) 

Wife, see Spouse 

Wig, medical expense, Reg. 5700(a) 

Will 

* gifts by deemed made in year of death, 118.1(5) 

** publicly traded securities, reduced capital gain, 38(a.1)(ii) 
* transfer, release or surrender under, 248(8) 

* trust created by, 248(9.1) 

Wind energy conversion system 

¢ Canadian renewable and conservation expense, Reg. 1219(4) 
* capital cost allowance, Reg. Sch. II:Cl. 34 

Wind farm project 

* test wind turbine at, see Test wind turbine 

Wind turbine, see Test wind turnbine 

Winding-up, see also Amalgamation (for specific 
consequences); Ceasing to carry on business 

* acquisition of control because of death, 88(1)(d.3) 

* appropriation of property on, 69(5), 84(2) 

* assets acquired from foreign affiliate on, 80.1(6) 

* Canadian corporation, rules, 88(1), (2) 

* corporation beneficiary under life insurance policy, 89(2) 

* debt, settlement of, 80.01(4), (5) 

* debt forgiveness reserve disallowed, 61.4(c) 

* distribution on, 84(2), (6) 

* farming inventory, 88(1.6) 

¢ financial institution 

* * continuing corporation for mark-to-market rules, 88(1)(h) 
** deemed disposition of mark-to-market property, 88(1)(i) 
* into parent financial institution, 88(1)(a.3) 


* following debt forgiveness, deemed capital gain, 80.03(3)(a)(i) 


* foreign affiliate, 88(3), 95(2)(e), (e.1) 
* insurance corporation, Reg. 8101(3) 
* leasing properties, 16.1(4) 


‘¢ net capital losses of subsidiary, 88(1.2) 


* 90% or more owned subsidiary, of, 88(1) 
* + limited partnership losses, 88(1.1) 
* net capital losses, 88(1.2) 
* non-capital losses, 88(1.1) 
* parent corporation continuation of, 88(1.5) 
* non-capital losses, treatment by parent, 111(5.4) 
* parent incorporated after subsidiary’s year-end 
* * computation of income and tax payable, 88(1.3) 
partnership, see Partnership: ceasing to exist 
period (of revoked charity), see Winding-up period 
pre-1972 capital surplus on hand, 88(2.1)—(2.3) 
refundable dividend tax on hand, 87(2)(aa), 88(1)(e.2) 
resource expenses, 66.7(6) 
specified debt obligation, treatment of, 88(1)(a.3), Reg. 
9204(2) 
° subsidiary, of 
**  non-capital losses, treatment by parent, 111(5.4) 
* * where an insurance corporation, 88(1)(g) 
° trust, of 
*¢ deemed resident throughout year, 250(6.1) 
Winding-up period 
* revoked charity, defined, 188(1.2) 
Windmill, capital cost allowance, Reg. Sch. II:Cl. 3 
Windup, see Winding-up 
Winnipeg Stock Exchange, see alsoTSX 
* prescribed stock exchange, Reg. 3200(e) [repealed] 
Wipf case overruled, 143 
Withholding tax, 153(1), 212, 227, see also Remittance of taxes 
withheld 
* actors, non-resident, 212(5.1)-(5.3) 
* agreement not to withhold, void, 227(12) 
amount of, deemed received by payee, 153(3) 
amounts deemed held in trust, 227(4), (4.1) 
amounts in trust not part of estate, 227(5) 
amounts not remitted, liability to pay, 227(9.4) 
annuity payment or commutation, 153(1)(f) 
assessment for, 227(10), (10.1) 
definitions, 227(10.8) 
binding on federal and provincial governments, 227(11) 
commissions, 153(1)(g) 
death benefit, 153(1)(d) 
deferred profit sharing plan payment, 153(1)(h) 
directors liable for, 227.1 
dividends received by broker/dealer, 153(4), (5) 
election for, 153(1)(n), 153(1.1) 
to increase, 153(1.2), Reg. 109 
employee outside Canada, exemption, Reg. 104(2) 
employees, 153(1)(a) 
employment earnings supplement, 153(1)(s) 
employment insurance benefit, 153(1)(d.1), Reg. 
100( 1)“remuneration’’(g) 
exemptions 
credits on TD1 exceeding tax, Reg. 104(1) 
employee outside Canada, Reg. 104(2) 
Home Buyers’ Plan, Reg. 104(3)-(4) 
Lifelong Learning Plan, Reg. 104.1 
* failure to remit amounts withheld, penalty, 227(9) 
*e interest payable, 227(9.2) 
¢¢ salary or wages, from, 227(9.5) 
* failure to withhold, 215(6), 227(8)—(10) 
*¢ interest on amounts, 227(8.3) 
* retirement compensation arrangement, 227(8.2) 
* salary or wages, from, 227(8.5) 
fees and commissions, 153(1)(g) 
government assistance program, prescribed benefit, 153(1)(m) 
Home Buyers’ Plan, exemption, Reg. 104(3)-(4) 
income-averaging annuity contract payment, 153(1)(k) 
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Withholding tax (cont’d) 

information return, Reg. 210 

interest on amounts not deducted or withheld, 227(8.3) 
interference with remittances, 227(5.2)—(5.4) (draft) 
labour-sponsored funds share disposition, 211.8(2) 
labour-sponsored funds tax credit, 211.7(2) 

large employers, must remit through financial institution, 
153(1), Reg. 110 

liability to pay amount not deducted or withheld, 227(8.4) 
Lifelong Learning Plan, exemption, Reg. 104.1 

no action against withholder, 227(1) 

non-periodic payments, Reg. 103 

non-residents, see also Non-resident tax 
« actors, 212(5.1)-(5.3) 
° fees for services, Reg. 105 
* insurers, Reg. 800-804 
e interest, dividend and other passive income, 212 


* payments through an agent, 215 
mutual fund distributions, 218.3 
not required, where, Reg. 104, 104.1 
Old Age Security benefits, 180.2(3), (4) 
partnership, 212(13.1), 227(15) 
patronage dividends, from, 135(3) 
payroll, 153(1)(a) 
penalty, 227(8) 
pension benefit, 153(1)(b) 
reduction of, Reg. 809 
refund of, 227(6), (7) 
Guan education savings plan, 153(1)(t), Reg. 103(6)(g), 
* registered retirement income fund payment, 153(1)(1), Reg. 
103(4), 103(6)(d.1) 
registered retirement savings plan payment, 153(1)(@) 
regulations, Reg. Part I 
remittance deadlines, source deductions, Reg. 108 
remittances to Receiver General, 153(1), Reg. 108 
retirement compensation arrangement contribution, 153(1)(p) 
retirement compensation arrangement distribution, 153(1)(q) 
retirement compensation arrangement purchase price, 153(1)(r) 
retiring allowance, 153(1)(c) 
return required of employee, 227(2) 
salary, 153(1)(a) 
severance pay, 153(1)(c) 
stock option benefit deferred, 7(15) 
superannuation benefit, 153(1)(b) 
supplementary unemployment plan benefit, 153(1)(e) 
termination pay, 153(1)(c) 
trustee etc., liability for, 227(5), (5.1) 
unclaimed dividends etc., 153(4), (5) 
undue hardship, 153(1.1) 


unemployment insurance benefit, 153(1)(d.1), Reg. 
100(1)“remuneration”(g) 


¢ US. resident, re personal services, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XVII 


° wages, 153(1)(a) 

Witness 

¢ rights of at inquiry, 231.4(5) 

Wood waste 

¢ defined, Reg. 1104(13) 

Woods assets, capital cost allowance, Reg. 1100(1)(f), Reg. 
Sch. IV 

Work camp, see Construction work camp 
Work in progress of professional business 
¢ deemed to be inventory, 10(5)(a) 

¢ election to exclude from income, 34 

¢ valuation of, 10(4)(a) 

Work space in home 

* limitation on deductibility 
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¢¢ from business income, 18(12) 

*¢ from employment income, 8(13) 

Worker Adjustment Programs, see Older Worker Adjustment, 

Program for; Plant Workers Adjustment Program 

Workers’ compensation payment 

¢ deduction in computing taxable income, 110(1)(f)(@1) 

¢ disclosure of taxpayer information by CCRA, 241(4)(n) 

¢ inclusion in income, 56(1)(v) 

¢ information return, Reg. 232 

Working Income Supplement, 122.61(1)A(c)C 

Working Ventures Fund, see Labour-sponsored funds tax credit 

Workplace Safety and Insurance Board, see Workers’ 

compensation payment 

World Anti-Doping Agency 

* employment income from, deduction for, 110(1)(f)Gii), Reg. 
8900 ) 

Writing 

¢ defined, Interpretation Act 35(1) 

Wrongful dismissal award, see Retiring allowance 


» a 4 
X-rays 
* cost of, as medical expense, 118.2(2)(0) 
Y2K, see Year 2000 computer hardware and software 
YMPE, see Year’s Maximum Pensionable Earnings 
Yacht 
* expense of, not deductible, 18(1)(D@) 
¢ limitation on CCA claim where rented out, Reg. 1100(15)—(20) 
Year, see Calendar year; Taxation year 
Year 2000 computer hardware and software 
¢ accelerated CCA, Reg. 1100(1)(zg), (zh) 
Year-end 
deemed 
charity, on notice of revocation, 188(1) 
where control of corporation changes, 249(4) 
where corporation becomes or ceases to be CCPC, 249(4.1) 
where corporation becomes or ceases to be exempt, 149(10) 
where corporation becomes or ceases to be financial 
institution, 142.6(1) 
Year’s Maximum Pensionable Earnings 
¢ base for SR&ED proxy amount re salaries, Reg. 2900(7) 
¢ defined, Reg. 8500(1) 
Yukon Territory, see also Northern Canada 
¢ additional $0.04 reasonable kilometrage allowance, Reg. 
7306(a)(ill) 
* tax rates, see introductory pages 
Zero, minimum amount for formula calculations, 257 
Zone 
* economic, see Exclusive economic zone 
* prescribed, see Northern Canada 
¢ tax-free, ITAR 26(3) 


Numbered 
65302 British Columbia Ltd. case overruled, 67.6 


7 
T1 returns, 150(1)(b), (d) 

T2 returns, 150(1)(a) 

T3 returns, 150(1)(c) 

T4 information return 

¢ filing deadline (Feb. 28), Reg. 205(1) 
* requirement for, Reg. 200(1) 

T4 slips, Reg. 200(1), (3) 

T4A slips, Reg. 200(2), 201 

TS slips, Reg. 201 

TCC, see Tax Court of Canada 
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TCP, see Taxable Canadian property 
TCP gains balance 

* defined 

for mutual fund corporation, 131(6) 
for mutual fund trust, 132(4) 

TCP gains distribution 

* mutual fund corporation 

deemed to be dividend to non-resident shareholder 
IS T(S!199S.2) 

defined, 131(6) 

¢ mutual fund trust 


deemed to be dividend to non-resident shareholder 
£32(5:19;16.2) 


defined, 132(4) 

TDD device, see Teletypewriter 

TPAR, see Total pension adjustment reversal 

TPS, see Taxable preferred share 

TSX Venture Exchange, see also Toronto Stock Exchange 
* Tiers 1 and 2 prescribed, , Reg. 3200(a) 

TTY device, see Teletypewriter 

T-Bill, see Treasury bill 

“Tainted” spouse trust, see also Pre-1972 spousal trust 
* relieving rule, 70(7) 

Takeover, see also Control of corporation: change of 

* reverse, 256(7)(c) 

Talk show 


* ineligible for Canadian film/video credit, Reg. 
1106(1)“excluded production’’(b)(ii) 


* ineligible for film/video production services credit, Reg. 
9300(2)(b) 

Talking textbooks 

* disability supports deduction, 64(a)A(ii)(D 

* medical expense credit, Reg. 5700(w) 

Tank, oil or water storage 

* capital cost allowance, Reg. Sch. II:Cl. 6, 8, 29, 40 

Tapestry 

* hand-woven, whether CCA allowed, Reg. 1102(1)(e) 

Tar sands, defined, 248(1) 


Tar sands ore 
* defined, Reg. 1104(2), 1206(1) 
* processing of, Reg. 1104(5)(a)(iii), 1104(5)(c)(iii), 
1104(6)(a)(iii), 1104(9)(f)(iii), 1204(1)(b)(ii)(C), 
1204(1)(b)(iii)(C), 1204(1)(b)(iv)(C), 1205(1)(a)(iv)(A) (1), 
1205(1)(a)(iv)(B)(ID), 1205(1)(b)(Gii), 5201(c.3) 
excluded from M&P credit, 125.1(3)“manufacturing or 
processing ’”’(f)(iii) 
investment tax credit, 127(9)‘‘qualified property’’(c)(vi)(C) 
Tawich case overruled, 118.1(1)total charitable gifts’(d.1), 
149(1)(d.5) 
Tax 
¢ abatement, see Tax abatement 
* addition to, for income not earned in a province, 120(1) 
¢ additional 
on non-Canadian corporations carrying on business in 
Canada, 219 
* agreement, see Tax treaty 
* application of payments under collection agreement, 228 
* assets used as security by DPSP trust, on, 198 
* attempt by partners to reduce or postpone, 103 
* avoidance, see Anti-avoidance rules 
¢ branch, 219 
* “business-income tax” defined, 126(7) 
* carved-out income, on, 209 
* collection of, see Collection of tax 


> 


’ 


* computation of, 117(5.2), see also Computation of tax, Reg. 


Part I 
* convention, see Tax treaty 


corporate distributions, on, 183.1 
indirect payments, 183.1(5) 
limitation, 183.1(6) 
stock dividends repurchased for excessive amount, 183.1(3) 
subsec. 110.6(8) not applicable, 183.1(7) 
corporations, 123—125.1 
court, see Tax Court of Canada 
credits, see Tax credits 
debt to Her Majesty, 222(2) 
deduction at source 
* amount of, deemed received by payee, 153(3) 
* required of payer, 153 
¢ tables, Reg. Sch. I 
deduction from 
* employed out of Canada, 122.3 
* re province providing schooling allowance, 120(2) 
deduction of, Reg. Part I 
deduction under s. 66.5, on, 196 
deductions in computing, see Deductions in computing tax 
deemed payable under amended Act, ITAR 49 
deferred income plans, on, see also Deferred income plans 
deferred profit sharing plans, on, 198-204 


* tax on non-qualified investments and assets used as security, 
198 


estimate to be made, 151 

evasion, see Tax evasion, penalty for 

ata capital dividend or capital gains dividend elections, 
on, 

failure to remit amounts withheld, 227(9) 
* salary or wages, from, 227(9.5) 

failure to withhold, 227(8) 
* assessment for, 227(10) 
* salary or wages, from, 227(8.5) 

foreign, see Foreign taxes 

foreign property acquired by pension and other pension and 
other plans, re, 205-207 

forfeiture under deferred profit sharing plan, 201 

imposed, see Liability for tax 

income from Canada of non-residents, on, 212-218 

income from property transferred at non-arm’s length, on, 
160(1)-(3) 

individuals 


ee  surtax, , 180.1 
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interest on unpaid amount, 161(1) 

investment income of life insurers, on, 211—211.5 

large corporations, see Large corporations tax (Part 1.3) 

liability for, see Liability for tax 

logging 

* deduction for, 127(1), Reg. Part VII 

e defined, 127(2) 

manufacturing and processing deduction, 125.1 

mining, deduction, 20(1)(v), Reg. 3900 

“non-business-income tax” defined, 126(7) 

non-deductible, 18(1)(t) 

non-qualified investments of deferred profit sharing plan, on, 

198, 199 

non-residents, see Non-resident tax 

otherwise payable 

* defined, 120(4)‘‘tax otherwise payable under this Part” 
126(7)“tax for the year otherwise payable under this Part” 


over-contributions to deferred income plans, on, 204.1—204.3 
overpayment, defined, 164(7) 

Part 1.2, deduction for, 60(w) 

Part II, 182(1) 

Bartel elS3al 

Part IV 

* reduction in, re Part IV.1 tax payable, 186(1.1) 

Part IV.1, 187.2, 187.3 

¢ reduction in Part IV tax re, 186(1.1) 
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Tax (cont'd) 

e Part VI.1, 191-191.4 

e Part XII. 4 

ee deductible from income of life insurer, 138(3)(g) 
* payable 

** amount deemed to be, 20(1) 11) 

** corporations, 123 

eee non-resident, on branch profits, 219 

e* defined, 117(1), 248(2) 


inter vivos trust, by, 122 
* payment of, see Payment of tax 


* property acquired by trusts, governed by deferred income 
plans, re, 205-207 


* property disposed of by public authorities, re, 207.3, 207. 4 


° pe ae held by trusts governed by deferred income plans, re, 
07.1, 207: 


e rates of, see Rates of tax 

* recovery by deduction or set-off, 224.1 

° refund of overpayment, see also Refund 
¢ refundable, see Refundable Part IV tax 

¢ registered charities, 188, 189 

¢ registered investments, re, 204.4—204.7 


¢ registered securities dealers, re securities lending arrangement 
payments to non-residents, 212(19) 


« return, see Retums 

¢ revoked plans, on, 198 

* royalties paid by tax-exempt person, re, 208 
* security for, 220(4)-(4.4) 

e shelter, see Tax shelter 

small business deduction, 125 

surtax 

° individual, , 180.1 

* corporation, 123.2 

taxable dividend received by private corporation, 186 
tobacco manufacturers, 182, 183 

tobacco manufacturing income, 182 

treaty, see Tax treaty 

unpaid, interest on, 227(9.3) 

withheld at source 

¢ deemed to discharge debt, 227(13) 

¢ failure to remit, 227(9) 

e held in trust, 227(4), (4.1) 

¢ not part of estate, 227(5) 

withholding of, see Withholding tax 

Tax abatement 

* corporations, 124 

¢ individuals, Reg. 6401 

*e¢ prescribed dates, Reg. 6401 

*¢ province providing schooling allowance, 120(2) 


manufacturing and processing, 125.1 
not available to Crown corporations, 124(3) 
small business, 125 
Tax accounts 
e transfer of instalments between, 221.2 
Tax advisor 
* penalty for misrepresentation by, 163.2 
Tax agreement, see Tax treaty 
Tax anniversary date 
* defined, Reg. 310 
Tax avoidance, see Anti-avoidance rules 
Tax avoidance motive, see also Anti-avoidance rules 


* in foreign investment entity, effect of, 94.1(1)“exempt 
interest ’(e) 


ee defined, 94.1(2)(k)—(n) 

Tax basis 

* defined, 142.4(1), Reg. 9100, 9200(1) 

*e variation in, for certain insurers, 138(13) 


° used as cost amount for specified debt obligation, 248(1)“cost 
amount’’(d.2) 

Tax benefit, 245(1) 

* defined 

*° general anti-avoidance rule (GARR), 245(1) 

*e transfer pricing documentation, 247(1) 

Tax consequences, defined, 245(1) 

Tax convention, see Tax treaty 

Tax Court of Canada 

* appeal from, to Federal Court of Appeal, see Federal Court of 

Appeal 

* appeal to, 169 

° general procedure, 175 

° informal procedure, 170 

° only on grounds raised in objection, 169(2.1) 

° prohibited where right waived by taxpayer, 169(2.2) 

° time not counted, 174(5) 

° valuation of ecological property, 169(1.1) 

¢ application for extension of time 


¢ for appeal, 167 

¢ for notice of objection, 166.2 

disposal of appeal, 171 

hearing officer appointed, 231.4(2)—-(4) 
reference to 

* common questions, 174 

where no reasonable grounds for appeal, 179.1 


Tax credits, see also Deductions in computing tax 
¢ adoption expenses, 118.01 
¢ aged 65 and over, 118(2) 
¢ basic minimum, 127.531 
¢ basic personal, 118(1)B(c) 
¢* additional amount for low-income taxpayer, 118(1)B(b.1) 
e CPP contributions, 118.7 
¢ caregiver, 118(1)B(c.1) 
e charitable donations, 118.1 
° child, 1222 
¢ dependants, 118(1)B(b), (d) 
¢e alimony, maintenance or support payments, effect of, 118(5) 
¢ disability, 118.3 
¢ education credit, 118.6(2) 
¢¢  carryforward of unused portion, 118.61 
** part-time student, 118.6(2)B(b) 
*¢ transfer of unused portion, 118.8, 118.9 
¢ employment insurance premiums, 118.7 
* equivalent-to-married status, 118(1)B(b) 
¢ First Nations tax paid, 120(2.2) 
¢ foreign taxes, 126 
¢ fraudulently obtained, offence, 239(1.1) 
© GST} £225 
¢ gifts, 118.1 
e individual, 118 
e in-home care of relative, 118(1)B(c.1) 
e investment, 127(5)+(36), 127.1, 
¢ labour-sponsored funds, 127.4 
¢ lump-sum averaging, 120.31 
* manufacturing and processing, 125.1 
e married status, 118(1)B(a) 
¢ medical expenses 
ee non-refundable credit, 118.2 
ee refundable credit, 122.51 
¢ mental or physical impairment, expenses related to, 
118.2(2)(b), (c) 

non-resident individual, 118.94 

ordering of, 118.92 

overseas employment, 122.3 

part-year resident, 118.91 

pension income, 118(3) 

personal, 118(1) 


see also Investment tax credit 
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Tax credits (cont’d) 

¢¢ limitations, 118(4) 

** not available to trust, 122(1.1) 

* political contributions, 127(3)-(4.2) 

* research and development, see Investment tax credit 

* scientific research, see Investment tax credit 

* separate returns, in, 118.93 

¢ share-purchase, 127.2 

* single status, 118(1)B(c) 

¢ small business, 125 

* spousal, 118(1)B(a) 

* supplementary personal, 118(1)B(b.1) 

* tuition credit, 118.5 

** carryforward of unused portion, 118.61 

* transfer of unused portion, 118.8, 118.9 

* unused 

*¢  carryforward, 118.61 

*¢ transfer to spouse, 118.8 

** transfer to supporting person, 118.9 

Tax debt 

* action to commence, 10-year limitation period, 222(3)-(10) 

* collection of, see Collection of tax 

¢ defined, 222(1) 

* recoverable by the Crown, 222(2) 

Tax deferral, see also Rollover 

* agreement authorized by tax treaty, deemed valid, 115.1 

Tax deferred cooperative share 

* defined, for agricultural cooperatives, 135.1(1) 

Tax-deferred patronage dividends, 135.1 

Tax equity 

* defined, ITAR 26(12) 

Tax evasion, penalty for, 163, 238, 239 

Tax-exempt income 

* defined, for foreign tax credit, 126(7) 

Tax-exempt person, see Exempt person 

Tax factor 

¢ relevant, defined, 95(1) 

Tax for year otherwise payable under Part I 

¢ defined, 126(7) 

Tax-free zone 

* pre-1972 capital gains, ITAR 26(3) 

Tax matters partner 

* to file objections to determination of partnership income, 
165(1.15) 

Tax otherwise payable 

¢ defined, 120(4) 

Tax-paid amount 

¢ defined, 146(1) 

* excluded from RRIF income 

** generally, 146.3(5)(c) 

** on death, 146.3(6.2)A(b), (c) 

* excluded from RRSP income 

*¢ generally, 146(1)“benefit’(c.1) 

** on death, 146(8.9)A(b), (c) 

Tax paid balance 

* defined, for agricultural cooperatives, 135.1(1) 

Tax payable, see Tax: payable 

* defined, 127—127.5, 248(2) 

¢ determination of, by Minister, 152(1.11), (1.12) 

* determined without reference to minimum tax, 117(1) 

Tax return, see Returns 

Tax shelter 

* art, see Art flips 

* business does not entitle individual to June 15 filing deadline, 
150(1)(d)(i)(A) 

¢ Canadian film credit not available, 125.4(4) 


* * computer software, see Computer software tax shelter property 


¢ cost of, 143.2 

¢ deduction disallowed 

*¢ where identification number not provided, 237.1(6) 
* * where penalty unpaid, 237.1(6.1) 

* defined, 237.1(1) 

* film, see Motion picture film 


fiscal period, election for non-calendar year prohibited, 
249.1(5) 


¢ identification number 

° application for, by promoter, 237.1(2) 
° display of, required, 237.1(5) 

° issuance of, by Minister, 237.1(3) 
° penalty for false information in application, 237.1(7.4) 
° penalty for selling shelter before number issues, 237.1(7.4) 
° prerequisite for deduction, 237.1(6) 
e prerequisite of sale etc., 237.1(4) 
° provision of, to buyers, 237.1(5) 
* information outside Canada, 143.2(13), (14) 
* information returns, Reg. 231 

° investment, 143.2 

°¢ defined, 143.2(1)“tax shelter investment” 
* * matchable expenditure, 18.1(13) 


* reassessment, no limitation period, 143.2(15) 
matchable expenditure rules, 18.1 
minimum tax on deductions, 127.52( 1)(c.3) 
Minister’s powers of investigation, 237.1(8) 
MURB, see Multiple unit residential buildings 
mutual fund limited partnership, 18.1 
prescribed benefit, Reg. 231(6), (6.1) 
promoter 
application for identification number, 237.1(2) 
defined, 237.1(1) 
information return, 237.1(7) 
provision of identification number to buyers, 237.1(5) 
* sales prohibited without identification number, 237.1(4) 
* software, see Computer software tax shelter property 
¢ yacht, see Yacht 


Tax shelter investment, see Tax shelter: investment 
Tax sparing, pre-1976 investment, Reg. 5907(10) 
Tax transfer payments to provinces, 154, Reg. 3300 


Tax treaty 

* amounts exempt under, deduction for, 110(1)(f)(i) 

* anti-treaty shopping rule, Canada—U.S. Tax Convention 

Canada-U.S. Tax Treaty:Art. XXIX A 

Canada—-U.K., see Table of Contents 

Canada-U.S., see Table of Contents 

competent authority agreement deemed valid, 115.1 

country with, foreign affiliate in, Reg, 5907(11)—(11.2) 

credit for departing resident to country with which Canada has, 

126(2.21) 

deduction from income, 110(1)(f)(i) 

deemed resident in Canada due to family, member, 250(1)(g) 

defined, 248(1) 

designated treaty country (FAPI rules), Reg. 5907(11), (11.1) 

disclosure of information as permitted by, 241(4)(e)(xii) 

dividend limitation in 

* applies for branch tax, 219.2 

* applies for corporate emigration tax, 219.3 

exempting Canadian corporation from tax, 250(5) 

exemption from capital gain, subsequent capital gains strip, 

55(3.1) [temporary] 

* gains deemed to arise in Canada, Income Tax Conventions 
Interpretation Act s. 6.3 

* income exempt under, 126(7)‘tax-exempt income” 

* income exempt under, not earned income for RRSP, 
146(1)“earned income”(c) 

* interpretation of, Income Tax Conventions Interpretation 
(reproduced before the treaties) 
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Tax treaty (cont'd) 
list of, see Table of Contents 


listed countries, Reg. 5907(11)—(11.2) 

non-resident under, deemed non-resident of Canada, 250(5) 
partners exempted by, new partner joining partnership, 96(8) 
property exempted under, 108(1)“exempt property” 
requirement to file return to claim exemption, 150(1)(a)(i) 


Mes 
ee election, time of making, Reg. 7400(2) 
ee prescribed provisions, Reg. 7400(1) 
Taxable amount 
* amount, see Taxable capital amount 
Taxable benefits, see Benefit 
Taxable Canadian business 
¢ defined, 95(1) 
* application to FAPI rules, 95(2)Q.1), (k), (k.2) 
Taxable Canadian corporation 
e defined, 89(1)“taxable Canadian corporation” 


* non-resident-owned investment corporation deemed not to be, 


134 

¢ prescribed, for Canadian film/video credit, Reg. 1106(2) 

* property disposed of to taxpayer 

e* cost base, addition to, 53(1)(f.1) 

Taxable Canadian life investment income 

¢ defined, 211.1(2) 

Taxable Canadian property, see also Property 

¢ deemed, 128.1(4)(e) 

¢ defined, 248(1) 

e« excludes shares of demutualized life insurer or holding 
corporation, 141(5) 

¢ exclusions for branch tax purposes, 219(1.1) 

disposition of, by non-resident, 116 

¢ purchaser liable for tax, 116(5) 

e taxable, 2(3)(c) 

distribution to non-resident beneficiaries 

e tax on, 107(5) 

ee security for tax, 220(4.6)-(4.63) 

excluded from deemed disposition 

* on becoming resident, 128.1(1)(b)@) 

includes option, 248(1)“‘taxable Canadian property’(1) 

mutual fund, of, see TCP gains distribution 

prorating for gains before May 1995, 40(9) 

replacement of 

* capital property, 44(5)(c), (d) 

¢ depreciable property, 13(4.1)(c), (d) 

rollover of, 85(1)(@), 85.1(1)(a) 

ship or aircraft used in international traffic, 248(1)“taxable 

Canadian property’’(b)(ii) 

* transitional rule re property not covered before April 26/95, 
ITAR 26(30) 

Taxable capital 

¢ for financial institutions tax 

ee defined, 190.12 

¢* employed in Canada, defined, 190.11 

¢ for large corporations tax 

°° defined, 181.2(2), 181.3(2) 


¢ employed in Canada, defined, 181.2(1), 181.3(1), 181.4, 
Reg. 8601 


2ee tax on, 181.1(1) 

Taxable capital amount 

¢ defined, 66(12.6011) 

¢ limit of $15 million for flow-through of CDE as CEE, 
66(12.601)(a.1) 

Taxable capital employed in Canada 

e defined 

ee for financial institutions tax, 190.11 

ee for large corporations tax, 181.2(1), 181.3(1), 181.4 


e e e e e e e e e e e e e e e e e 


tax on disposition of property by non-resident deferred under, 


ee for renunciation of CDE as CEE on flow-through shares, 
66(12.6011) 

Taxable capital gain, see Capital gain 

Taxable conversion benefit, see also Conversion benefit 

¢ defined, for insurance demutualization, 139.1(1) 


Taxable deficit allocation 

e defined, FAPI rules, Reg. 5905(19) 

Taxable deficit (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

Taxable deficit reduction 

¢ defined, FAPI rules, Reg. 5905(20) 

Taxable dividend 

° ie eee 89(1), 112(6)(a), 129(1.2), 129(7), 133(8), 248(1) 
° for purposes of debt forgiveness, 80.03(1)(b) 

¢« for purposes of dividend refund, 129(7) 


¢ for purposes of non-resident-owned investment corporation, 
133(8)“taxable dividend” 


*« for purposes of stop-loss rules, 112(6)(a) 

ee generally, 89(1), 248(1) 

¢ partnership receiving, 186(6) 

Taxable earnings (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

Taxable income 

* communal organization, election re, 143(2), (3) 
* computation of, 110-114 

*« deductions, see Deductions in computing taxable income 
ee¢ individual 

e¢e order of application, 111.1 

eee resident for part of year, 114, 114.1 

* cumulative 


e non-resident-owned investment corporation, of, 
133(9)“cumulative taxable income 


* deductions in computing, see Deductions in computing taxable 
income; Tax credits 


defined, 2(2) 

determination of, by Minister, 152(1.11), (1.12) 
earned in a province by a corporation, Reg. Part IV 
earned in Canada, see Taxable income earned in Canada 
earned in the year in a province, 124(4) 

life insurer, 138(7) 

non-resident, earned by in Canada, 115 
non-resident-owned investment corporation, 133(2) 
non-resident person, 115 

Taxable income earned in Canada, 115 

e defined, 115(1), 248(1) 

¢ determination of, by Minister, 152(1.11), (1.12) 

¢ foreign resource pool expenses, 115(4.1) 

Taxable interest expense 

¢ defined, 218.2(2) 

Taxable life insurance policy 

¢ defined, 211(1), Reg. 1900(1) 

Taxable loss (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

Taxable net gain 

¢ from listed personal property, defined, 41(1), 248(1) 
Taxable obligation 

¢ defined, 240(1) 

Taxable preferred share 

¢ defined, 248(1) 

¢ dividends excepted from tax, 187.1 

¢ tax on corporation paying dividends on, 191—191.4 


° aprecen to transfer tax liability to related corporation, 
191.3 


** assessment by Minister, 191.3(3), (5) 

*¢ | payment by transferor corporation, 191.3(6) 
ee where of no effect, 191.3(4) 

* amalgamation, 87(2)(rr) 
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Taxable preferred ‘share (cont’d) 
* * associated corporations, 191.1(3) 


e+e failure to file agreement, 191.1(5) 

**e total dividend allowance, 191.1(4) 

** dividend allowance, 191.1(2) 

*¢e short years, in, 191.1(6) 

**e¢ total, for associated corporations, 191.1(4) 

»* excluded dividend, defined, 191(1) 

* + financial intermediary corporation, defined, 191(1) 

¢¢ information return, 191.4(1) 

* private holding corporation, defined, 191(1) 

* substantial interest, 191(2), (3) 

*e° tax payable, 191.1(1) 

eae sclecuion, 191) 

* tax on dividends received by corporation, 187.2 

*¢ information return, 187.5 

*¢ partnerships, 187.4 

Taxable resource income 

¢ defined, 125.11(1) 

* effect on general corporate tax reduction, 123.4(1)“full rate 
taxable income”(a)(iil) 

Taxable RFI share 

* amalgamation, effect of, 87(4.2) 

¢ defined, 248(1) 

* tax on dividend, 187.3(1) 

Taxable supplier 

¢ defined, 127(9) 

Taxable surplus (of foreign affiliate) 

* adjustment where gain deemed due to negative adjusted cost 
base, 93(1)(b)(ii) 

* deduction for dividend paid out of, 113(1)(b), (c), Reg. 
5900(1)(b) 

* defined, 113(1)(b)(@i), Reg. 5907(1) 

Taxable surplus reduction 

* defined, FAPI rules, Reg. 5905(21) 

Taxation year, see also Fiscal period 

* becoming or ceasing to be CCPC, deemed year-end, 249(4.1) 

* becoming or ceasing to be exempt, deemed year-end, 149(10) 


* becoming or ceasing to be financial institution, deemed year- 
end, 142.6(1) 

* ceasing to carry on business, 25(1) 

* change of control, deemed year-end, 249(4) 

* company formed by amalgamation, of, 87(2)(a) 

* corporation, of 

¢¢ longer than 365 days, 249(3) 

* deemed “fiscal period”, 14(4) 

* defined, 11(2), 142.6(1), 149(10), 149.1(1), 249, Reg. 1104(2), 
1802(5), 3700 : 


*¢ of mutual fund following rollover, 132.2(1)(b) [to be 
repealed], 132.2(1)(0)(ii) [to be repealed], 132.2(3)(b) 
[draft], 132.2(3)()(i) [draft] 

** of non-resident entity, 94.1(1) 

* employees profit sharing plan trust, 144(11) 

* first, of mortgage investment corporation, 130.1(8) 

¢ fiscal period of business, and, 11(2) 

* foreign affiliate, of, 95(1)‘‘taxation year” 

* individual, of, 11(2), Reg. 1104(2) 

* less than 12 months, see Short taxation year 

° on fund corporation or trust, on rollover, 132.2(1)(b), 

o)(i1 

* mutual fund trust, election for December 15, 132.11 

¢ non-resident, of, 250.1(a) 

* partnership, of, 96(1)(b) 

¢ reference to, 249(2), (3) 

* registered charity, of, 149.1(1)“taxation year” 

* short, see Short taxation year 

* testamentary trust, of, 104(23) 


.Taxed capital gains (of investment corporation, mutual fund 


corporation or mutual fund trust) 

* defined, 130(3)(b), 131(7), 132(5) 
Taxicabs, Reg. Sch. II:Cl. 16 

Taxing country 

* defined, for foreign tax credit, 126(7) 
Taxpayer 

* absconding, 226 

¢ bankrupt, 128 

* becoming Canadian resident, [TAR 26(10) 
* ceasing to be resident, see Non-resident: becoming 
* death of, see Death of taxpayer 

¢ defaulting, 226 

¢ defined, 248(1) 


¢* for rule disallowing deductions or credits for option or share 
issuance, 143.3(1) 


*¢ for tax shelter investments, 143.2(1) 
* investigation, under 

°° rights of, at inquiry, 231.4(6) 

¢ leaving Canada, demand for amounts owing, 226 

* not limited to person liable for tax, 248(1) 

Taxpayer information 

¢ defined, 241(10) 

* provision of 

*¢ authorized, 241(4) 

*° prohibition against, 241(1) 

Teacher 

* contribution to teachers’ exchange fund, 8(1)(d) 

* exemption for travel expenses, 81(3.1)(a)(ii) 

* registered pension plan, contribution to, 147.2(5) 

* sabbatical arrangement, Reg. 6801(a) 
Telecommunication spacecraft 

* capital cost allowance, Reg. Sch. II:Cl. 10(f.2), Sch. If:Cl. 30 
** separate classes, Reg. 1101(5a) 
Telecommunications 

¢ defined, Interpretation Act s. 35(1) 

Teleglobe Canada, subject to tax, 27(2), Reg. 7100 
Telegraph system 

¢ defined, Reg. 1104(2) 

Telephone and telegraph equipment 

* capital cost allowance, Reg. Sch. II:Cl. 3, Sch. U:Cl. 17 
Telephone and telegraph systems 

* capital cost allowance, Reg. Sch. II:Cl. 17 

¢ defined, Reg. 1104(2) 

Telephone cable 

* capital cost allowance, Reg. Sch. II:Cl. 42(b) 
Telephone ringing indicator 

¢ disability supports deduction, 64(a)A(ii)(B) 

¢ medical expense credit, Reg. 5700(k) 

Teletypewriter 

¢ disability supports deduction, 64(a)A(ii)(B) 

¢ medical expense credit, Reg. 5700(k) 

Television commercial message 

¢ capital cost allowance, Reg. Sch. II:Cl. 12(m) 

¢ defined, Reg. 1104(2) 

Television decoder (to visually display vocal portion of signal) 
¢ medical expense, Reg. 5700(q) 

Temporary access road, see Specified temporary access road 
Temporary capital tax on life insurers, 190.1(1.1) 
Tenant inducements 

¢ taxable as income, 12(1)(x) 

Ten-year gift (to charity), see Enduring property 

Term insurance 

¢ defined, Reg. 2700(1) 
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Term preferred share 

¢ defined, 248(1) 

¢ dividends on 

°° deemed, 84(4.2), 258(2) 

¢ received by specified financial institution, 112(2.1) 

ee deemed interest on, 258(3)(a) 

reduction of paid-up capital, deemed dividend, 84(4.2) 

share-for-share exchange, 87(4.1) 

Terminal loss 

¢ deduction for, 20(16) 

e¢ after ceasing to carry on business, 20(16.3) 

¢ limitation re passenger vehicles, 20(16.1)(a) 

¢ limitation re franchise or licence exchanged, 20(16.1)(b) 

¢ limitation where property acquired by affiliated person, 
13(21.2)(e)(i) 

Termination of business, see Ceasing to carry on business 

Termination payment, see Retiring allowance 

Territorial sea 

¢ defined, Jnterpretation Act 35(1) 

Territory 

¢ defined, /nterpretation Act 35(1) 

Terrorism, see Charities Registration (Security Information) Act 

Tertiary recovery equipment, Reg. 1206(1) 

Test wind turbine 

* allowed as CRCE, Reg. 1219(1)(g) 

* defined, Reg. 1219(3) 

Testamentary trust, see Trust (or estate): testamentary 

Texas partnership 

e losses disallowed, 96(8) 

Textbook credit, 118.6(2) [Proposed Amendment] 

Textbooks, talking, see Talking textbooks 

Therapy 

* medical expense credit 

e* general, 118.2(2)(1.9) 

*¢ rehabilitative, for speech or hearing loss, 118.2(2)(1.3) 

* non-taxable employment benefit, 6(1)(a)(iv) 

Thermal waste 

* defined, Reg. 1104(13) 

Thin capitalization 

° back-to-back loans, 18(6) 

* interest not deductible, 18(4)-(6) 

¢* exception for manufacturer of aircraft or components, 18(8) 

[repealed] 

Things, see Property; Rights or things 

Third party 

¢ demand, see Third party demand 


* payment, see Scientific research and experimental 
development: third party payment 


¢ penalty for misrepresentation by, 163.2 

Third party demand 

¢ information, for, 231.2(1) 

* payment, for, see Garnishment for taxes unpaid 

Threshold amounts, see Dollar amounts in legislation and 

regulations 

Tiers of partnerships 

* look-through rules, 163(2.8), 233(3), 233.1(5), 233.3(2), 
233.4(3), 247(6) 

* capital gains deduction, 110.6(14)(d.1) 

e¢ FAPI, 95(2)(k.7) 


Large Corporations Tax, 181.2(3)(g)(i), 181.2(5) 
Part VI.1 tax, 191(6) 

Tile drainage, deduction, 30 

Tilesetter 


* apprenticeship job creation credit, 127(9)“investment tax 
credit” 


Timber limits 

* capital cost allowance, Reg. 1100(1)(e), Reg. Sch. VI 

** separate classes, Reg. 1101(3) 

* disposition of by non-resident, 216(5) 

* equipment for use in, capital cost allowance, Reg. Sch. II:Cl. 
16(), Sch. ICL15 

Timber resource property 

* capital cost allowance, Reg. Sch. II:Cl. 33 

* constitutes taxable Canadian property for certain purposes, 
248(1)‘“taxable Canadian property’’(n)(ii) 

¢ defined, 13(21) 

¢ disposition of 

** by non-resident, 216(5) 

** no capital gain, 39(1)(a)(v) 

* + proceeds of disposition, 20(5.1) 


* in corporation, share is taxable Canadian  RFOPeTY, 
248(1)“taxable Canadian property’’(e)(i)(C), (i)(C) 


* in partnership, constitutes taxable Canadian property, 
248(1) "taxable Canadian property’’(g)(ii1) 

* non-arm’s length transfer, exclusion from rule, 13(7)(e) 

¢ undepreciated capital cost, 13(21)“undepreciated capital cost”G 

Timber royalty 

* paid to non-resident, 212(1)(e) 

** alternative re, 216 

Time 

¢ deadlines and time limits for taxpayers, see Deadlines 


* expiring to recover a debt, see Statute-barred debt, deemed 
settled 


* extension of, see Extension of time 

° non-resident, see Non-resident time 

* reassessment, for, see Reassessment 

Tips 

* source withholding, Reg. 100(1)“remuneration’(a.1) 

* taxable as employment income, 5(1) 

Titles in legislation 

¢ relevance of, /nterpretation Act s. 14 

Tobacco manufacturers’ surtax, 182, 183 

Toilet 

¢ mechanical aid for getting on and off, medical expense, Reg. 
5700(g) 

Tool and die maker 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Tools 

* apprentice mechanics, see Apprentice mechanic 

¢ eligible, see Eligible tool 


¢ employed tradesperson, deduction, 8(1)(r) [Proposed 
Amendment] 


e portable, for rental 


*¢ capital cost allowance, Reg. Sch. II:Cl. 10(b), Sch. I:Cl. 29, 
Sch. II:Cl. 40 


¢ small, capital cost allowance, Reg. Sch. II:Cl. 12(h) 
Top-up disability payment 

¢ defined, 6(17) 

* not taxable as employee benefit, 6(18) 

* reimbursement to employer, 8(1)(n.1) 
Toronto Stock Exchange 

* prescribed stock exchange, , Reg. 3200(c) 
Total assets (of financial institution) 

* defined, 181(2), 190(1.1), Reg. 8600 
Total charitable gifts 

¢ credit for, 118.1(1)“total gifts”(a), 118.1(3) 
¢ defined, 118.1(1) 

Total Crown gifts 

¢ credit for, 118.1(1)“total gifts’(b), 118.1(3) 
¢ defined, 118.1(1) 
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Total cultural gifts 

* credit for, 118.1(1)“total gifts’(c), 118.1(3) 

¢ defined, 118.1(1) 

“Total depreciation” defined, 13(21) 

Total ecological gifts 

* credit for, 118.1(1)“total gifts’(d), 118.1(3) 

¢ defined, 118.1(1) 

Total pension adjustment reversal, see also Pension 
adjustment reversal 

* defined, 248(1), Reg. 8304.1 

Total premiums 

¢ defined, Reg. 8600 

Total remuneration 

* defined, for a taxation year, Reg. 100(1) 
Total reserve liabilities (of financial institution) 
* defined, 181(2), 190(1.1), Reg. 8600 

Total return (from fixed payment obligation) 
¢ defined, Reg. 9100 

Totally and permanently disabled 

¢ defined, Reg. 8500(1) 

Townsite costs 


* capital cost allowance, Reg. 1102(18) [repealed], Reg. Sch. 
II:Cl. 10) 


* deemed capital cost, 13(7.5)(a), Reg. 1102(14.2) 


Tracked interest rules, see Foreign investment entity: tracked 
interests 


Tracked property 
¢ defined, 94.2(9)(d) 
Tracking entity 
* defined, for foreign investment entity rules, 94.2(1) 
Tractor 
* capital cost allowance, Reg. Sch. II:Cl. 10(a), Sch. I:Cl. 16(g) 
Trade, adventure in, see Adventure in the nature of trade 
Trade, board of, see Board of trade 
Trade-in 
* allocation of consideration, 13(33) 
Trade mark, representation expenses, 13(12), 20(1)(cc), 20(9) 
Trade union, see Union 
Trader, see Dealer (or trader) 
Trader or dealer in securities 
° defined 
for security transactions, Reg. 230(1) 
Tradesman’s tool expense 
¢ deduction, 8(1)(r) [Proposed Amendment] 
Trading day 
* defined, for foreign investment entity rules, 94.2(1) 
Trailers 
° capital cost allowance, Reg. Sch. II:Cl. 10(e) 
rail suspension device for, Reg. Sch. II:Cl. 35(b) 
Train, see Railway 
Training courses 
* to care for infirm person, medical expense, 118.2(2)(1.8) 
Tramway or trolley bus system 
* capital cost allowance, Reg. Sch. I:Cl. 4 
* defined, Reg. 1104(2) 
Transaction 
* defined 
general anti-avoidance rule, 245(1) 
information return re non-resident transactions, 233:1(1) 
transfer pricing rules, 247(1) 
Transactions 
* series of, defined, 248(10) 
with non-resident 
extended reassessment period, 152(4)(b)(iii) 


reporting requirement, 233.1 
Transfer 
* RRIF, from, see Registered retirement income fund: transfer 
from 
Transfer of business, see Sale: business 
Transfer of forgiven amount (debt forgiveness rules), 80.04 
Transfer of instalment payments, 221.2 
Transfer of losses, see also Suspension of losses 
* deemed proceeds of disposition, 69(11) 
Transfer of property, see also Rollover 
¢ affiliated person, to, see Affiliated person 
* attribution rules, see Attribution rules 
child, to 
gain or loss deemed to be transferor’s, 75.1 
* controlled corporation, to 
capital loss denied, 40(3.3), (3.4) 
corporation, to 
by partnership, 85(2) 
partnership wound up, 85(3) 
by shareholder, 85(1) 
eligible property, 85(1.1) 
to reduce income, 74.4(2) 
outstanding amount, 74.4(3) 
where benefit not granted to designated person, 74.4(4) 
deferred profit sharing plan 
from, 147(19) 
* family farm corporation or partnership, 70(9.2) 
inter vivos, 73(4) 
spouse trust, from, to children, 70(9.3) 
¢ farm property, of, 73(3) 
to child, on death, 70(9) 
to parents, on death of child, 70(9.6) 
inter vivos, to spouse or trust, 73 
prescribed provincial laws, Reg. Part LXV 
minor, to, 74.1(2), 74.5(1), (6)-(11), 75(1) [repealed] 
repayment of, 74.1(3) 
partnership, to, 97 
registered education savin 
(1.2), 146.1(6.1) 
registered pension plan, between benefit provisions, 
147.3(14.1) 
registered pension plan, from, 147.3 
registered pension plan to annuity contract, 147.4 


registered retirement savings plan, see Registered retirement 
savings plan: transfers 
retirement compensation arrangement, to second RCA, 
207.6(7) 
revoked charity, by, 188(2) 
spouse, to, 74.1(1), 74.5 
death of taxpayer, on, 70(6) 
deemed proceeds of disposition, 73 
gain or loss, 74.2 
repayment of, 74.1(3) 
transfers between, 104(5.8), 248(1)“disposition’”(e), (f), 
248(25.1) 
trust, by 
to another trust, 104(5.8), 248(1)“disposition’(e), (f), 
248(25.1) 
trust, to, 74.3, 74.5(9), (10), 75(3) 
death of taxpayer, on, 70(6) 
from another trust, 104(5.8), 248(1)“disposition’(e), (f), 
248(25.1) 
income imputed to transferor, 75(2) 
* unregistered pension plan, from, 60(j), 147.1(3)(a) 
Transfer payments 
* tax, to provinces, 154 
Transfer price 
¢ defined, 247(1) 


gs plans, between, 146.1(2)(g.2), 
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Transfer pricing (re non-residents) 


¢ advance pricing agreements, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XXVI 


¢ anti-avoidance rules, 247, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. IX 


* bona fides test, 247(2)(b)(ii) 
¢ CCRA discretion to apply, 247(10) 
* capital adjustment, see Transfer pricing capital adjustment 


* capital setoff adjustment, see Transfer pricing capital setoff 
adjustment 


* contemporaneous documentation, 247(4) 
¢ guarantee for subsidiary excluded, 247(7.1) 
* income adjustment, see Transfer pricing income adjustment 


¢ income setoff adjustment, see Transfer pricing income setoff 
adjustment 


¢ loan to subsidiary excluded, 247(7) 

* penalty, 247(3), (11) 

¢ royalties, Canada—U.S. Tax Convention Art. XII:7 

¢ rules based on OECD guidelines effective 1998, 247 

Transfer pricing capital adjustment 

¢ defined, 247(1) 

¢ penalty, 247(3)(a)()(B) 

Transfer pricing capital setoff adjustment 

e defined, 247(1) 

¢ reduces transfer pricing penalty, 247(3)(a)(ili) 

Transfer pricing income adjustment 

¢ defined, 247(1) 

¢ penalty, 247(3)(a)(G)(B) 

Transfer pricing income setoff adjustment 

¢ defined, 247(1) 

¢ reduces transfer pricing penalty, 247(3)(a)(ii1) 

Transfer time 

¢ defined, 132.2(2)“qualifying exchange” [to be repealed], 
132.2(1)“qualifying exchange” [draft] 

Transferee corporation 

¢ defined, 55(1)“distribution”, 55(3.2)(h) 

Transferor trust 

¢ defined, 107.4(2) 

Transition amount (re specified debt obligation) 

¢ application on disposition of specified debt obligation, 
142.4(6)(c)C@), 142.4(7)A 

¢ defined, 142.4(1), Reg. 9201 

Transition deduction 

° insurer 

ee defined, Reg. 8101(1) 

¢ mark-to-market property 

¢¢ defined, Reg. 8103(1) 

Transition loss (mark-to-market property) 

* defined, Reg. 8105(1) 

Transitional assistance under Canada-U.S. auto pact, income, 

56(1)(a)(v) 

Transitional rules, see also Grandfathering 

¢ 1972 reform, ITAR 7-68 

¢ mark-to-market properties, 112(5.6), 142.2(5), 142.5(4)-(9) 

¢ R.S.C. 1985 (Sth Supp.), ITAR 69-79 

* specified debt obligations, 142.6(4) 

Transmission equipment 

* capital cost allowance, Reg. Sch. I:Cl. 47 

¢ defined (re energy conservation CCA), Reg. 1104(13) 

Transmission pipeline 

* capital cost allowance, Reg. Sch. II:Cl. 49 

* pumping or compression equipment, Reg. Sch. II:Cl. 7(j) 

Transplants, organ or bone marrow 

« medical expense, 118.2(2)(1.1) 

Transport employee 

¢ away-from-home expenses, deduction, 8(1)(g) 


Transport trailer technician 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Transportation, see also International shipping 

* delivered after the end of the year, reserve, 20(6) 

* passengers or property, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. VIII:3, 4 

Transportation equipment, qualified 

e defined, 127(9) 

* prescribed, Reg. 4601 

Transportation expenses 

¢ allowance for, not income, 6(6)(b) 

* as medical expenses, 118.2(2)(g) 

** deemed payment of, 118.2(4) 

Transportation losses, see Fuel tax rebate 

Travelling expenses 

¢ allowance for, when not income, 6(1)(b) 

¢ employee’s, deduction for, 8(1)(h), (h.1) 

*¢ certificate of employer, 8(10) 

ee limitation, 8(4) 

¢ food and entertainment on train, plane or bus, 67.1(4)(a) 

¢ medical expense, as, 118.2(2)(h) 

¢ northern Canada, residents of, 110.7(1) 

* part-time employee’s, excluded from income, 81(3.1) 

¢ salesperson’s, deduction for, 8(1)(f) 

** certificate of employer, 8(10) 

ee limitation, 8(4) 

* transport employee’s, 8(1)(g) 

Treasurer, see Officer: corporation, of 

Treasury bill 

¢ yield at maturity treated as interest, 16(3) 

Treasury Board 

¢ defined, 248(1) 

Treaty, see Tax treaty 

Treaty co-production (re Canadian film/video tax credit) 

* defined, Reg. 1106(3) 

Treaty-protected business 

¢ defined, 248(1) 

¢ losses, not usable against Canadian profits, 111(9) 

Treaty-protected property 

* cannot absorb forgiven amount, 80(1)“excluded property” 

¢ defined, 248(1) 

* losses, not usable against Canadian gains, 111(9) 

¢ replacement property, 13(4.1)(d), 44(5)(d) 

Treaty shopping, Canada—U.S. Tax Convention Canada-U.S. Tax 

Treaty:Art. XXIX A 

Trestle 

* capital cost allowance, Reg. 1100(1)(zb), Reg. Sch. II:Cl. 3 

* separate classes, Reg. 1101(5f) 

Triangular amalgamation, 87(9) 

Triangular foreign merger, 87(8), (8.1) 

Triggering disposition 

¢ defined, FAPI rules, 95(3.3), (3.4), (3.5) 

Trolley bus system, Reg. Sch. II:Cl. 4 

Truck 

* capital cost allowance, Reg. Sch. II:Cl. 10(a), Sch. II:Cl. 16(g) 

Truck and transport mechanic 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Truck driver 

* away-from-home expenses, deduction, 8(1)(g) 

Truck mechanic, see Apprentice mechanic 

Truck operators 


* income from cross-border trucking, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. VIII:4 
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Truck operators (cont’d) 
* income of, earned in a province, Reg. 2604 


* income of corporation in a province, Reg. 409 

Truss, as medical expense, 118.2(2)(i) 

Trust (or estate), 104-108 

* 21-year deemed disposition rule, 104(4), (5), (5.3)-(5.8) 
payment of tax in instalments, 159(6.1) 

* accumulating income of 


deduction for amounts included in preferred beneficiary’s 
income, 104(12) 


defined, 108(1) 


election to include in preferred beneficiary’s income, 
104(14), Reg. 2800 


* additional units issued in payment, 107(2.11), (2.12) 
* agent not included, 104(1) 
¢ allocation of capital and income to different beneficiaries, 
104(7.1), (7.2) 
alter ego, see Alter ego trust 
amateur athlete, for, see Amateur athlete trust 
amount deemed not paid to beneficiary, 104(13.1), (13.2) 
amount deemed payable to beneficiaries, 104(29) 
amount payable in taxation year, 104(24) 
annuity contract, interest in, 12.2 
balance-due day of, 248(1)“balance-due day’’(a) 
bare, see Bare trust 
“beneficially interested” in, meaning of, 248(25) 
beneficiary of, see Beneficiary: trust 
benefits from, income, 12(1)(m), 105 
business investment loss, deduction from, 39(10) 
capital cost allowance, determination or designation of, 
104(16) [repealed] 
capital gains of 
* allocated to beneficiary, 104(21)—(21.7) 
¢ net taxable, 104(21.3) 
capital interest in 
acquisition of 
* reduction of loss on property disposed of, 107(6) 
additions to, 53(1)(d.1) 
adjusted cost base, 94(5) [to be repealed] 
computation of, 53(1)(d.1) 
deductions from, 53(2)(b.1), 53(2)(h) 
cost amount of, 108(1) 
cost of, 107(1.1) 
defined, 108(1), 248(1) 
disposition of, 107(1) 
disposition of, on distribution by trust, 
248(1)“disposition’’(d), (h) 
distribution in satisfaction of, 107(2)-(5), ITAR 36 
effect of payment out of trust’s income or gains, 43(3) 
fair market value of, 107.4(4) 
partial disposition of, 43 
rollover to another trust, 107.4(3)(j) 
ceasing to act as agent of beneficiary, 
248(1)“disposition”(b)(v) 
commercial, see personal (below); Unit trust 
created by will of taxpayer, meaning of, 248(9.1) 
cumulative Canadian exploration expense 
* reduced by investment tax credit, 127(12.3) 
customer/client compensation, for, exempt, 149(1)(w) 
death benefits, flow-through to beneficiary, 104(28) 
deduction in computing income, 104(6), 108(5) 
deemed disposition of property, 104(4) 
* deemed proceeds and cost, 104(5) 
deferred income plans, 207.1 
foreign property acquisition, ITAR 65 
tax re foreign property, 205 
tax re property held by, 207.1 
* return, and payment of tax, 207.2 
deferred profit sharing plan, under, 147(7) 


e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e 
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exempt, 149(1)(s) 
tax re foreign property, 205-207 
defined 
* for non-resident trust rules, 94.1(1), 104(1), 248(1) 
* for registered education plans, 146.1(1) 
* for specific trust rules, 108(1) 
* generally, 104(1), 248(1) 
* in Quebec, 248(3) 
definitions, 108 
designated beneficiary, defined, 210 
designated contributor, defined, 104(5.6), (5.7)(c) 
designated income, tax on, 210-210.3 
* deemed paid by beneficiary, 210.2(3) 


* designated income, defined, 210.2(2) [to be repealed], 
210(1) [draft] 


* designations re partnerships, 210.2(4) 

¢ returns, 210.2(5) 

¢ tax payable, 210.2(1) 

* trustee’s liability, 210.2(6) 

* trusts excepted, 210.1 

* where no designated beneficiaries, 210.3 

designation of foreign income to beneficiaries, 104(22)-(22.4) 
disposition of interest in, 106, 107 

disposition of property to, capital loss nil, 40(2)(g)(iv) 


distribution of property by, in satisfaction of capital interest, 
107(2)-(5) 

* before death, anti-avoidance rule, 104(4)(a.2) 

* election not to distribute gains, 107(2.11), (2.12) 

* in settlement of debt, 107(4) 

* no capital loss on beneficiary’s capital interest, 43(3) 

* non-resident beneficiary, to, 107(5) 

** instalment obligation not increased, 107(5.1) 

** security to postpone payment of tax, 220(4.6)-(4.63) 
dividend received by, allocation to beneficiary, 104(19), (20) 
division of property among other trusts, 107.4(2) 
election by, see Election(s): trust 
eligible capital property, distribution to beneficiary, 107(2)(f) 
eligible taxable capital gains, defined, 108(1) 
employee, see Employee trust 
employees’ charity 

* receipts, Reg. 3502 
employees profit sharing plan, under, 144(2) 

* exempt, 149(1)(p) 
environmental, see Qualifying environmental trust 
exclusions for purposes of certain sections, 108(1)“trust” 
exempt beneficiary, defined, 104(5.4) 
financial institution, 142.2(1)“financial institution’’(b) 
foreign, see non-resident (below) 
foreign immigration, see Immigration trust 
foreign property holdings, tax on 

* exemption for certain master trusts, 206(2.1) 
foreign tax credit for beneficiaries, 104(22)-(22.4) 
foreign tax credit re former resident, 126(2.22) 

Hepatitis C, income of not taxable, 81(1)(g.3) 
immigration, see Immigration trust 
income interest in 

¢ cost of, 106(1.1) 

*¢ deduction for, 106(1) 

¢ defined, 108(1) 

¢ disposition of, 106(2) 

** proceeds, 106(3) 

* personal trust, in, 108(1)“income interest” 

“income” of, 108(3) 
income of beneficiaries, 108(5) 
income paid to non-resident, 212(1)(c), 212(11) 

* exemption, 212(9), (10) 
income payable to beneficiary, deduction for, 104(6) 

* non-resident beneficiary, 104(7) 
information return, Reg. 204 
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Trust (or estate) (cont’d) 


o 


inter vivos 
deemed creation, re non-profit association, 149(5) 
defined, 108(1) 
personal tax credits not available, 122(1.1) 
tax payable by, 122 
interest in, see also “beneficially interested” in (above) 
adjusted cost base 
¢ additions to, 53(1)(d.1), (d.2), () 
deductions from, 53(2)(b.1), (h), (), (j), (q) 
recomputation of, 53(4)-(6) 
interest income of, 12(3)  ~ 
investment tax credit, designation of, 127(7) 
joint partner, see Joint spousal or common-law partner trust 
joint spousal, see Joint spousal or common-law partner trust 
life insurance policy, interest in, 12.2 
loss property held by 


reduction of loss on disposition by person acquiring capital 
interest, 107(6) 


maintenance expenses, 105(2) 

master, exempt from tax, 149(1)(0.4) 

mine reclamation, see Qualifying environmental trust 

minor, for, 104(18) 
transfer of property to, 74.3, 74.5(9), (10) 

multiple 
basic exemption re minimum tax, 127.53(2), (3) 
grouped together as one trust, 104(2) 

mutual fund, see Mutual fund trust 

non-discretionary, defined, 17(15) 

non-resident, 94(1)“‘connected contributor’(a) [proposed] 
Canadian beneficiary liable for trust’s tax, 94(3)(d)(@) 
Canadian contributor liable for trust’s tax, 94(3)(d)q@) 
capital interest in cost base, deductions from, 53(2)(i) 


deduction from foreign accrual property income, 94(4) [to 
be repealed] 


deduction in computing taxable income, 94(3) [to be 
repealed] 


deemed resident in Canada, 94(3)(a) [proposed] 
rental income from Canadian property, 216(4.1) 


deemed to be non-resident corporation, where, 94(1)(d) [to 
be repealed] 


discretionary, 94(1)(c) [to be repealed] 
distribution from, disclosure, 233.5 

financial assistance to, 94(6) [to be repealed] 
information return, 233.2, 233.5 

reporting requirements, 233.2, 233.5 


rights and obligations of beneficiaries, 94(2) [to be repealed] 


rules, 94 [to be repealed] 
transfer of property to 


constitutes disposition, 248(1)“disposition’’(e)(ii1), 
248(25.1) 


disclosure, 233.2 
non-resident beneficiaries, 104(7) 
non-residents, for 


deduction for dividend from non-resident-owned investment 
corporation, 104(10), (11) 


payments to, 212(1)(c) 
non-taxable dividends received by, designation re, 104(20) 
option to acquire units in, 49(1)(c) 
payment of duties and taxes, non-disqualification, 108(4) 
pension benefits, flow-through of, 104(27) 
pension fund or plan 

exemption, 149(1)(0) 
personal 


allocation of capital and income to different beneficiaries, 
104(7.1) 


capital interest in, defined, 108(1)‘capital interest”’(a) 
disposition of capital interest in, 107(1)(a) 
distribution of property to beneficiary, 107(2), (4.1) 
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income interest in, defined, 108(1) 
personal-use property of, 46(4) 
pooled fund, see Pooled fund trust 


post-1971 partner, see Post-1971 spousal or common-law 
partner trust 


preferred beneficiary 
defined, 108(1) 
income of, 104(14), (15) 
prescribed, Reg. 4800.1 
capital interest in, defined, 108(1)“capital interest”(a) 
distribution of property to beneficiary, 107(2), (4.1). 
flow-through entity for capital gains exemption, 39.1(1) 
principal residence 
disposed of to taxpayer, 40(7) 
distribution by spouse trust, 107(2.01) 
property transferred to 
income imputed to transferor, 75(2) 
income not imputed to transferor, 75(3) 
proportional holdings in property of, 259 
purchase of shares of corporation, for, loan to, 15(2.5) 
“qualified” defined, 259(3) 
qualified investments, see Qualified investment 
qualifying disposition, rollover, 107.4 
qualifying environmental, see Qualifying environmental trust 
reference to trustee, executor etc., 104(1) 


registered education savings plan, under, 146.1(1)“trust” 
146.1(5) 


deemed inter vivos, 146.1(11) 
exempt, 149(1)(u) 
registered investment, 204.4—204.7 
registered pension plan, tax re foreign property, 205-207 
registered retirement income fund, exempt, 149(1)(x) 
registered retirement savings plan, under, 146(4) 
exempt, 149(1)(r) 
tax re foreign property, 205—207 
registered supplementary unemployment benefit plan, exempt, 
149(1)(q) 
reinsurance, see Reinsurance trust 
related segregated fund, Reg. 6100 
residence of, deemed, 250(6.1) 
resource property 
rules, 104(5.2) 
resource royalty income, flow out to beneficiary, 104(29) 


retirement compensation arrangement, Noes Retirement 
compensation arrangement 


return to be filed, 150(1)(c) 

right of use or habitation (Quebec) deemed to be, 248(3) 
rollover of property on transfer to other trust, 107.4 
rollover to another trust, 248(1)“disposition’(e), (f) 
scientific research tax credit, 127.3(3) 

segregated fund, Reg. 6100 

self, for, see Alter ego trust 

settlor, defined, 108(1) 

small business investment, Reg. 5103 

spouse, for, 70(6)(a), 73(1.01)(c), 104(4)(a), see also Joint 
spousal or common-law partner trust; Post-1971 spousal or 
common-law partner trust 


deduction from taxable income of, 110.6(12) 
deemed disposition, 104(4) 
distribution by, in satisfaction of capital interest, 107(4) 


double taxation relief, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XX VI:3(g) 


family farm corporation transferred from, to children, 
70(9.3) 

farm property transferred from, to children, 70(9.1) 
how created, 70(6), 70(7), 73(1.01) 

indefeasible vesting of property in, 70(6) 

not disqualified by certain payments, 108(4) 
principal residence 
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Trust (or estate) (Cont’d) 
*¢e disposed of to, 40(4) 


eee distribution by, 107(2.01) 

*°-¢ property of, 40(5) 

property transferred to, inter vivos, 73(1) 
capital cost, and deemed allowance, 73(2) 

reserves allowed to, for year of taxpayer’s death, 72(2) 

special rules applicable, 70(7), (8) 

together with self, see Alter ego trust 

transfer of property to, 74.3, 74.5(9), (10) 

transfer or distribution to, on death of taxpayer, 70(6) 

value of property acquired, 70(6), 73 

status of, Reg. Part XLVIII 

substitution (Quebec) deemed to be, 248(3) 

supplementary unemployment benefit plan, under, 145(2) 

tax paid under Part XII.2 

* credit for, included in beneficiary’s income, 104(31) 

¢ deduction for, 104(30) 

tax re property held by, 207.1 

taxable dividends received by 

¢ designation re, 104(19) 

* payable to non-resident beneficiary, 82(1)(a)(i.1) [to be 
repealed], 82(1)(e) [proposed] 

taxed as individual, 104(2) 

testamentary, 108(1) 
deferred profit sharing plan benefits received by, 104(27.1) 
instalments, 104(23)(e) 
rules applicable, 104(23), (28) 
superannuation or pension benefits received by, 104(27) 
taxation year of, 104(23)(a), (b) [to be repealed], 249(1)(c) 
[draft] 

* transfers between, 104(5.8), 248(1)“disposition’(e), (f), 

248(25.2) 

transfers to, for minor or spouse, 74.5(9), (10) 

trustee of, see Trustee 

unit, see Unit trust 

usufruct (Quebec) deemed to be, 248(3) 

vacation pay, exempt, 149(1)(y) 

voting, Reg. 4800.1(c) 

where deemed not at arm’s length, 206(4) 

windup of, deemed resident, 250(6.1) 

Trust and loan corporations 

* taxable income earned in a province, Reg. 405 

Trust company, see also Financial institution 

¢ defined, for FAPI purposes, 95(1) 

Trust-purpose income 

¢ defined, 104(29)(c) 

Trustee, see also Legal representative; Trust (or estate) 


e e es e e e e e e e e e e e « e es e 


deemed to be legal representative, 248(1)“legal representative” 


* in bankruptcy, see Bankruptcy: trustee in 

* information return, Reg, 204 

¢ liable for Part X tax, 198(3) 

¢ liable for Part XII.2 tax, 210.2(6) 

* obligations of, 159 

* public, disposition of Canadian securities, 39(5)(c) 

* return required of, 150(3) 

*¢ penalty for failure to file, 162(3) 

* school board, expense allowance exempt, 81(3) 

* shares held by, for employee, 7(2) 

* shares purchased by, for employees of corporation, 7(6) 
* withholding tax, liability for, 227(5), (5.1)(a) 
Tsunami relief, 118.1(1)“total charitable gifts” (Notes) 
Tuition fees 

¢ adult basic education, see Adult basic education 

* credit for, 118.5 

*¢ ancillary fees, 118.5(3) 

** commuter’s, 118.5(1)(c) 

** deemed residents, 118.5(2) 


-e* in Canada, 118.5(1)(a) 


** outside Canada, 118.5(1)(b) 

** unused 

**e transfer to spouse, 118.8 

**e transfer to supporting person, 118.9 

Tunnel, capital cost allowance, Reg. Sch. II:Cl. 1(j) 
Turbine, see Combustion turbines 

Tutoring service 

* disability supports deduction, 64(a)A(ii)(H) 

* medical expense credit, 118.2(2)(1.91) 

Twenty-one years 

* deemed realization of trust gains, 104(4), (>), (5.3)(5.8) 
Twinning arrangement 

* defined, for Canadian film/video credit, Reg. 1106(1) 
Two-year rolling start rule 

° when property available for use, 13(27)(b), 13(28)(c), 13(29) 


U 

UCC, see Undepreciated capital cost 

UI, see Unemployment insurance 

U.S., see United States 

Unanticipated Surpluses Act, see Budget surplus 

Uncle, see also Niece/nephew 

¢ defined, 252(2)(e) 

¢ dependent, 118(6)(b) 

* great-uncle defined, 252(2)(f) 

Undepreciated capital cost, see also Capital cost; Depreciable 

property 

¢ defined, 13(21) 

* exceeding fair market value at time of transfer, 13(21.2), 
20(16) 

* reduction on debt forgiveness, 80(5)(b) 

¢ transferred property, 13(5) 

Underlying foreign tax applicable (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

Underlying foreign tax (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

Underlying foreign tax reduction 

¢ defined, FAPI rules, Reg. 5905(22) 

Underlying payment (securities lending arrangement) 

* defined, for securities lending arrangement, 260(1) 

¢ on qualified security, 260(5), (5.1) 

e* no deduction, 18(1)(w) 

Underpayment amount 

¢ defined, for corporate interest offset, 161.1(1) 

Undertaking 

* meaning of, when investing in limited partnership, 253.1(a) 

Undertaking future obligations 

¢ deduction for, 20(24) 

Undivided interest 

* in property transferred by tax debtor, fair market value, 
1603-1) 

Undue benefit (conferred by charity on any person) 

¢ defined, 188.1(5) 

* penalty, 188.1(4) 

Undue hardship 

¢ reduction in security to be posted on emigration, 220(4.7), 
(4.71) 

¢ reduction in source withholdings, 153(1.1) 

** payments to actors, 212(5.3) 

¢ refund instalments, 164(1.51)-(1.53) 

Unearned commissions 

e reserve for, 32 

Unemployment insurance, see Employment insurance 

Unenforceable debt, see Statute-barred debt, deemed settled 
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Ungulates, grazing, 80.3(1)“breeding animals” 

Uniforms, capital cost allowance, Reg. Sch. II:Cl. 12(i) 

Unincorporated association or organization, see Non-profit 

organization 

Union 

¢ election by, re foreign pension plan, Reg. 6804(3) 

¢ exemption, 149(1)(k) 

¢ locals and branches deemed to be one employer for pension 
purposes, 252.1 

* membership dues 

ee deduction for, 8(1)(i)(iv), (Vv) 

°* where not deductible, 8(5) 

¢ strike pay taxed or exempt? no legislative reference 

* venture capital, see Labour-sponsored venture capital 
corporation (LSVCC) 

Unit 

¢ mutual fund trust, see Mutual fund trust: unit of 

* trust, see Unit trust 

Unit trust, see also Mutual fund trust 

¢ adjusted cost base of unit, 53(1)(d.1), 53(2)(h), GQ) 

¢ annuity contract, interest in, 12.2 

¢ “block of units” defined, Reg. 4803(1) 

¢ defined, 108(2), 248(1) 

¢ excluded from various trust rules, 108(1)“trust’(f) 

* expenses of issuing or selling, 20(1)(e) 

e issuance of unit not deductible to trust, 143.3(4) 

¢ life insurance policy, interest in, 12.2 

* non-resident 

e¢ adjusted cost base of unit, 53(2)() 

United Kingdom, see also Foreign government 

¢ defined, Interpretation Act 35(1) 

¢ stock exchange recognized, Reg. 3201(n) 

e Tax Convention, see Table of Contents 

* universities, gifts to, Reg. Sch. VIII s. 2 

* war pension exempt, 81(1)(e) 

United Mexican States, see Mexico 

United Nations and its agencies 

¢ agency of, excluded from non-resident trust rules, 
94(1)“exempt foreign trust’(c)(i) [proposed] 

¢ employment income from 

ee deduction, 110(1)(f)(il) 

* gifts to 

¢e* by corporation, 110.1(1)(a)(v) 

ee by individual, 118.1(1)“total charitable gifts’’(e) 

United States, see also Foreign government; Non-resident 


¢ artiste or athlete, Canada—U.S. Tax Convention Canada-U.S. 
Tax Treaty:Art. XVI 


* collection of Canadian tax by IRS, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XXVI A 


commuter to, see Commuter to United States 

corporate spin-off, see Foreign spin-off 

defined, 19(5), Interpretation Act s. 35(1) 

¢ for treaty purposes, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. II:1(b) 

¢ dividends, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. X 

¢ donations to charities in, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XXIJ:6; 118.1(9) 

¢ estate taxes, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. XXIX B 

¢ franchise payment to resident of, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XII:3(c) 

* gambling losses in, Canada—U.S. Tax Convention Canada-U.S. 
Tax Treaty:Art. XXII:3 

* generally accepted accounting principles acceptable for FIE 
rules, 94.1(2)(b) [proposed] 

* government, employees of, Canada—U.S. Tax Convention 

Canada-U.S. Tax Treaty:Art. XIX, XXVIII 


* green card holder, Canada—U.S. Tax Convention Canada-U.S. 
Tax Treaty:Art. [V:1 

* income from source in, received for non-resident 

ee information return, Reg. 203 

¢ Individual Retirement Account, see Foreign retirement 
arrangement 

e interest, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. X 

e Internal Revenue Service, see Internal Revenue Service (U.S.) 

* investment in, excluded from foreign investment entity rules, 
94.1(1)“exempt interest’’(e)(11)(B)(ID) [proposed] 

¢ limitation on treaty benefits, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XXIX A 

¢ limited liability company, treated as foreign affiliate, Reg. 
5907(11.2)(b) 

¢ Nature Conservancy, prescribed donee, Reg. 3504 

* newspaper or periodical printed in, 19(1)(b) 

* pensions, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. XVII 

e RRSP deferral, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. XVIII:7 

¢ Railroad Retirement Act Tier 1 benefits, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XVIII:5 


e Real Estate Investment Trust, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. X:7(c) 


¢ Real Estate Mortgage Investment Conduit, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XI:9 


¢ real property interest, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XVIII:3 


¢ Regulated Investment Company, see Regulated Investment 
Company (U.S.) 


¢ royalties paid to resident of, Canada—U.S. Tax Convention 
Canada-U.S. Tax Treaty:Art. XII 


¢ §S corporation, Canada—U.S. Tax Convention Canada-U.S. Tax 
Treaty:Art. XXIX:5 (Protocol) 


* social security benefits, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XVII:5 


* social security taxes, Canada—U.S. Tax Convention Canada- 
U.S. Tax Treaty:Art. XXIV:2(a)(ii) 

*¢ credit against Canadian tax, 122.7 

e state income tax, 126(5), (7) 

* stock exchanges recognized, Reg. 3201(0) 

¢ Tax Convention, see Table of Contents 

* university, gift to, Reg. 3503; Schedule VI, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XXI:6 

Unitized oil or gas field in Canada 

¢ Canadian oil and gas property expense, 66(12.5) 

¢ exploration and development expenses, 66(12.2), (12.3) 

Universal Child Care Benefit, see also Child Tax Benefit 

¢ Child Tax Benefit additional entitlement repealed, 122.61(1)(c) 

¢ disclosure of information by CRA to administer, 
241(4)(d)(vii.4) 

does not affect Child Tax Benefit, 122.6“adjusted income” 

does not affect GST Credit, 122.5(1)“adjusted income” 

does not create OAS clawback, 180.2(1)‘‘adjusted income” 

taxable, 56(6) 

University 

¢ fees, see Tuition fees 

* outside Canada, prescribed, Reg. 3503, Reg. Sch. VIII 

*¢ gifts to deductible, 118.1(1) 

* trust for, exempt from non-resident trust rules, 94(1)“exempt 
foreign trust’’(c)(ii) 

¢ US., see United States: university 

Unpaid amount 

* general rules, 78 

* investment tax credit limitation, 127(26) 

* tax shelter investment, 143.2(1)“limited-recourse amount”, 
143.2(6) 


Unpaid claims reserve, see Insurance corporation: reserve for 
unpaid claims 


Unrealized proceeds of disposition, 40(1)(a)(iii) 
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Unreasonable amount 

* expense, no deduction for, 67 

*¢ paid by non-resident, 247 

*¢ paid to non-resident, 247 

Unrecognized loss (re debt forgiveness rules) 

¢ defined, 80(1) 

* use of to limit income inclusion, 80(13)D(a)(i) 

Unrelated group, defined, 251(4) 

Unused Canadian property mutual fund loss 

¢ defined, 218.3(1) 

Unused foreign tax credit, see Foreign tax credit: unused 

Unused Part I.3 tax credit 

¢ defined,, 125.3(4) 

Unused Part VI tax credit 

defined, , 125.2(3) 

Unused portion of a beneficiary’s exempt capital gains 

balance 

defined, 144(1) 

Unused RRSP deduction room 

* defined, 146(1), 248(1) 

* effect on excess RRSP contributions, 204.2(1.1)(b)A 

* effect on RRSP deduction limit, 146(1)“RRSP deduction 
limit”A 

Unused surtax credit 

* defined, 125.3(4), 181.1(7), 190.1(6) 

¢ defined, 181.1(6), 190.1(5) 

¢ reduces Part 1.3 tax, 181.1(4) 

* reduces Part VI tax, 190.1(6) 

Unused tuition and education tax credits 

¢ defined, 118.61(1) 

Use, right of (Quebec) 

¢ deemed to be trust, 248(3) 

Use of property, see Production or use 

Usufruct (Quebec) 

* deemed to be trust, 248(3) 

° defined 

*¢ Quebec Civil Code, art. 1120-1171 

Utensils, see Kitchen utensils 

Utilities 

* service connection, deduction, 20(1)(ee) 


V 


V-day, see Valuation day 

Vacant land 

¢ limitation on deductions, 18(2)—(3.7) 

Vacation pay trust 

* exemption, 149(1)(y) 

Valuation activity 

* defined, for third-party penalty, 163.2(1) 

Valuation costs 

¢ added to cost base of property, 53(1)(n) 

Valuation day 

* defined, ITAR 24 

* fair market value on, election by individual to use, Reg. 4700 
* proclamation, ITAR 25 

* property held since before, 

*¢ capital property, ITAR 26(3) 

** depreciable property, ITAR 20(1) 

* publicly-traded shares and securities on, Reg. Sch. VII 
Valuation of inventory, see Inventory: valuation of 
Value, see also Fair market value 

* defined, for insurers regulations, Reg. 2400(1) 
Value-added tax, see Goods and services tax 

Van 

* deemed not to be automobile, 248(1)“automobile’’(e) 


¢ wheelchair access, medical expense credit, 118.2(2)(1.7) 

Vancouver 

* international banking centre, 33.1(3) 

Vancouver Stock Exchange, see also TSX 

* prescribed stock exchange, , Reg. 3200(d) [repealed] 

Variable benefits 

* registered pension plan, Reg. 8506(1)(e.1) 

** non-payment of minimum amount, Reg. 8506(4)—(6) 

Variation of trust, effect of, 108(6) 

Vatican City, see also Foreign government 

* universities, gifts to, Reg. Sch. VIII s. 7 

Vats, capital cost allowance, Reg. Sch. II:Cl. 8 

Veekans Poultry case overruled, 67.6 

Vehicle, see also Automobile; Motor vehicle; Passenger vehicle 

* device to permit person with mobility impairment to drive 

°° medical expense, Reg. 5700(n) 

* mechanic, see Apprentice mechanic 

Venture capital corporation, prescribed, see also Labour- 

sponsored venture capital corporation (LSVCC) 

* assistance, Reg. Part LXVII 

¢ defined, Reg. 6700 

° disposition of shares of 

°° capital loss, 40(2)(i) 

* exempt from Part IV tax, 186.2 

* in definition of Canadian-controlled private corporation, 125(7) 

¢ labour-sponsored, defined, Reg. 6701 

* may control private corporation, 89(1)“private corporation” 

* prescribed assistance, Reg. 6702 

¢ shares of 

** prescribed assistance, deduction from cost base, 

53(2)(k)(i)(C) 

Verification, see Audit 

Vertical amalgamation 

* carryback of losses, 87(2.11) 

* deemed cost of capital properties, 87(11)(b) 

* deemed proceeds from subsidiary’s shares, 87(11)(a) 

Vertical (short-form) amalgamation, see also Amalgamation 

* carryback of losses, 87(2.11) 

Vessel 

* capital cost allowance, Reg. 1100(1)(v), Reg. Sch. I:Cl. 7 

*¢ separate classes, Reg. 1101(2)—(2b) 

**e exclusion where structured financing facility, Reg. 
1101(2c), Sch. I:Cl. 41(b) 

* certified 

°° capital cost allowance, Reg. 1100(1)(v) 

* conversion cost deemed separate class, 13(14), (17) 

¢ defined, 13(21) 

¢ deposit under Canadian Vessel Construction Assistance Act 

ee disposition of, 13(19), (20) 

¢ disposition of, 13(15) 

ee election, 13(16) 

* fishing, additional capital cost allowance, Reg. 1100(1)(i) 

* quadrennial survey, reserve for, 20(1)(0), Reg. 3600 

e reassessment in certain cases, 13(18) 

¢ transfer of, under, Canadian Vessel Construction Assistance 

Act 

¢e¢ recapture of depreciation, 13(13) 

“Vested indefeasibly”’ 

* meaning of, 248(9.2) 

Veterans’ pensions, see also Canadian Forces and veterans 

¢ exempt, 81(1)(d), (e) 

Veterinarian, see Professional practice 

VIA Rail, see also Railway 

¢ subject to tax, 27(2), Reg. 7100 

ViaVoice software 

¢ disability supports deduction, 64(a)A(ii)(G) 
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ViaVoice software (cont’d) 
e medical expense credit, 118.2(2)(1.42) 


Vibratory signalling device for the hearing-impaired 
¢ medical expense credit, Reg. 5700(q.1) 

Victims of crime 

* compensation payments exempt, 81(1)(q), Reg. 6501 
Video games 

* capital cost allowance, Reg. Sch. II:Cl. 16(f) 

Video laser-disk , see Digital-video disk 

Video tapes 

¢ film or video production services credit, 125.5 
Viscosity 

¢ hydrocarbons, determination of, Reg. 1107 

Visitor to Canada 

¢ 183 days, deemed resident, 250(1)(a) 

Visual signalling device for the hearing-impaired 

¢ medical expense credit, Reg. 5700(q.1) 

Vitamin B12, as medical expense, 118.2(2)(k) 

Voice recognition software 

¢ disability supports deduction, 64(a)A(i)(G) 

¢ medical expense credit, 118.2(2)(1.42) 

Volunteer 

* emergency worker 

*e exemption from employment income, 81(4) 
Volunteer business exemption 

e charities, 149.1(1)‘related business” 

Volunteer firefighter, see Fire fighter 

Voting trust, Reg. 4800.1(c) 

¢ flow-through entity for capital gains exemption, 39.1(1) 


W 


WEBs 

° qe investments for deferred income plans, Reg. 
900(1)(n.1) 

WIS, see Working Income Supplement 

Wage measure 

¢ defined, 147.1(1) 

¢ used in calculating “average wage’, 147.1(1) 

Wagering losses, Canada—U.S. Tax Convention Canada-U.S. Tax 

Treaty:Art. XXII:3 

Wages, see Salary 

Wagon, capital cost allowance, Reg. Sch. I:Cl. 10(d) 

Waiver 

penalty or interest, of, by Minister, 220(3.1) 

pension plan conditions, by Minister, 147.1(18)(a), (k) 

RESP age requirements, where beneficiary disabled, 146.1(2.2) 

nee! period, of, by taxpayer, 152(4)(a)(ii), 152(4.1), 


requirement to file form or document, of, by Minister, 220(2.1) 
retention of document or thing seized, by Minister, 231.3(6) 
right to appeal. binding, 169(2.2) 

right to object, binding, 165(1.2), 169(2.2) 

solicitor-client privilege, of, by client, 232(14) 

tax on overcontribution to deferred income plan, by Minister, 
204.1(4) 


* tax on overcontribution to RESP, 204.91(2) 
Walking aids 

* medical expense, Reg. 5700(i) 

War savings certificate, income exempt, 81(1)(b) 
War service 

* pension payments for, exempt, 81(1)(d), (e) 
War Veterans Allowance Act 

* pension under, exempt, 81(1)(d) 

Warehousing of flow-through expenses, 66(19) 
Warrant, see Option; Search warrant 


Warranty 

* amount receivable for, on sale of property, 42 

* disposition of property subject to, 42 

* outlays, pursuant to 

** on amalgamation, 87(2)(n) 

¢ reserve for, not allowed, 20(7) 

Water 

¢ distribution of, by municipal corporation, exemption, 149(1.2) 

Water distributing equipment 

* capital cost allowance, Reg. Sch. II:Cl. 1(0), Sch. II:Cl. 2(e) 

Water purifier 

* medical expense credit for, Reg. 5700(c.1) 

Water system for mine 

* capital cost allowance, Reg. Sch. II:Cl. 10(1) 

Weak currency debt 

¢ defined, 20.3(1) 

¢ limit on interest deduction, 20.3(2) 

Wearing apparel for rental 

* capital cost allowance, Reg. Sch. I:Cl. 12(k) 

Webb case (1974) overruled, 64.1 

Weighted Canadian liabilities 

¢ defined, insurers, Reg. 2400(1) 

Weighted total liabilities 

¢ defined, insurers, Reg. 2400(1) 

Wel Holdings case overruled, 244(13.1) [repealed] 

Welder 

* apprenticeship job creation credit, 127(9)‘investment tax 
credit” 

Welfare, see Social assistance payment 

Well 

¢ defined, for qualified CEE, Reg. 4608(1) 

Western Grain Stabilization Act 

¢ fees paid, deductible, 20(1)(ff) 

* payment received under, income, 12(1)(p) 

Wharf, capital cost allowance, Reg. Sch. I:Cl. 3, Sch. II:Cl. 6 

¢ for mine, Reg. Sch. II:Cl. 10d) 

Wheelchair 

e medical expense, 118.2(2)(i) 

* power-operated lift for, Reg. 5700(m) 

* ramp for 

e¢ deduction, 20(1)(qq) 

** medical expense credit, 118.2(2)(1.2) 

¢ van for use with, medical expense credit, 118.2(2)(1.7) 

Whole dividend (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

Wholly-owned corporation, see also Subsidiary: wholly-owned 

corporation 

¢ defined, for corporate rollover rules, 85(1.3) 

Wife, see Spouse 

Wig, medical expense, Reg. 5700(a) 

Will 

¢ gifts by deemed made in year of death, 118.1(5) 

¢¢ publicly traded securities, reduced capital gain, 38(a.1)(ii1) 

° transfer, release or surrender under, 248(8) 

* trust created by, 248(9.1) 

Wind energy conversion system 

* Canadian renewable and conservation expense, Reg. 1219(4) 

* capital cost allowance, Reg. Sch. II:Cl. 34 

Wind farm project 

e test wind turbine at, see Test wind turbine 

Wind turbine, see Test wind turnbine 

Winding-up, see also Amalgamation (for specific 

consequences); Ceasing to carry on business 

* acquisition of control because of death, 88(1)(d.3) 

* appropriation of property on, 69(5), 84(2) 
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Winding-up (cont’d) ; 
* assets acquired from foreign affiliate on, 80.1(6) 
* Canadian corporation, rules, 88(1),:(2) ° 
* corporation beneficiary under life insurance policy, 89(2) ° 
* debt, settlement of, 80.01(4), (5) C 
* debt forgiveness reserve disallowed, 61.4(c) 0 
¢ distribution on, 84(2), (6) ° 
farming inventory, 88(1.6) ° 
financial institution 0 
* continuing corporation for mark-to-market rules, 88(1)(h) : 
* deemed disposition of mark-to-market property, 88(1)(i) by 
* into parent financial institution, 88( 1)(a.3) : 


following debt forgiveness, deemed capital gain, 80.03(3)(a)(i) C 
foreign affiliate, 88(3), 95(2)(e), (e.1) C 
insurance corporation, Reg. 8101(3) 


leasing properties, 16.1(4) C 
net capital losses of subsidiary, 88(1.2) ° 
90% or more owned subsidiary, of, 88(1) e 
limited partnership losses, 88(1.1) : ° 
net capital losses, 88(1.2) . ° 


non-capital losses, 88(1.1) ° 
parent corporation continuation of, 88(1.5) . 
non-capital losses, treatment by parent, 111(5.4) 
parent incorporated after subsidiary’s year-end ; 
* computation of income and tax payable, 88(1.3) ae 
partnership, see Partnership: ceasing to exist : 
period (of revoked charity), see Winding-up period : 
pre-1972 capital surplus on hand, 88(2.1)-(2.3) : 
refundable dividend tax on hand, 87(2)(aa), 88(1)(e.2) : 
resource expenses, 66.7(6) ° 
specified debt obligation, treatment of, 88(1)(a.3), Reg. * 
9204(2) ° 
¢ subsidiary, of ° 
**  non-capital losses, treatment by parent, 111(5.4) ° 
** where an insurance corporation, 88(1)(g) ° 
¢ trust, of ° 
** deemed resident throughout year, 250(6.1) ° 
Winding-up period ° 
¢ revoked charity, defined, 188(1.2) ° 
Windmill, capital cost allowance, Reg. Sch. II:Cl. 3 & 


Windup, see Winding-up 

Winnipeg Stock Exchange, see alsoTSX 

* prescribed stock exchange, Reg. 3200(e) [repealed] 
Wipf case overruled, 143 

Withholding tax, 153(1), 212, 227, see also Remittance of taxes. 
withheld 

¢ actors, non-resident, 212(5.1)—(5.3) e 
* agreement not to withhold, void, 227(12) 

* amount of, deemed received by payee, 153(3) 

* amounts deemed held in trust, 227(4), (4.1) 

* amounts in trust not part of estate, 227(5) 

* amounts not remitted, liability to pay, 227(9.4) 

* annuity payment or commutation, 153(1)(f) 

* assessment for, 227(10), (10.1) 

ee definitions, 227(10.8) 

* binding on federal and provincial governments, 227(11) 
* commissions, 153(1)(g) 

¢ death benefit, 153(1)(d) 


deferred profit sharing plan payment, 153(1)(h) 
directors liable for, 227.1 

dividends received by broker/dealer, 153(4), (5) 
election for, 153(1)(n), 153(1.1) 

* to increase, 153(1.2), Reg. 109 

employee outside Canada, exemption, Reg. 104(2) 
employees, 153(1)(a) 

employment earnings supplement, 153(1)(s) 
employment insurance benefit, 153(1)(d.1), Reg. ° 
100(1)“remuneration’’(g) 


e e e e e eS es e e e @ e e e e es 
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exemptions . 

* credits on TDI exceeding tax, Reg. 104(1) 

* employee outside Canada, Reg. 104(2) 

* Home Buyers’ Plan, Reg. 104(3)-(4) 

* Lifelong Learning Plan, Reg. 104.1 

failure to remit amounts withheld, penalty, 227(9) 
* interest payable, 227(9.2) 

* salary or wages, from, 227(9.5) 

failure to withhold, 215(6), 227(8)—(10) 

* interest on amounts, 227(8.3) 

* retirement compensation arrangement, 227(8.2) 
* salary or wages, from, 227(8.5) 

fees and commissions, 153(1)(g) 

government assistance program, prescribed benefit, 153(1)(m) 


* Home Buyers’ Plan, exemption, Reg. 104(3)-(4) 


income-averaging annuity contract payment, 153(1)(k) 
information return, Reg. 210' 

interest on amounts not deducted or withheld, 227(8.3) 
interference with remittances, 227(5.2)(5.4) (draft) | 
labour-sponsored funds share disposition, 211.8(2) 
labour-sponsored funds tax credit; 211.7(2) 

large employers, must remit through financial institution, 
153(1), Reg. 110 

liability to pay amount not deducted or withheld, 227(8.4) 
Lifelong Learning Plan, exemption, Reg. 104.1 

no action against withholder, 227(1) 

non-periodic payments, Reg. 103 

non-residents, see also Non-resident tax 
* actors, 212(5.1)-(5.3) 
* fees for services, Reg. 105 
¢ insurers, Reg. 800-804 
* interest, dividend and other passive income, 212 
*¢ payments through an agent, 215 
¢ mutual fund distributions, 218.3 

not required, where, Reg. 104, 104.1 

Old Age Security benefits, 180.2(3), (4) 

partnership, 212(13.1), 227(15) 

patronage dividends, from, 135(3) 

payroll, 153(1)(a) 

penalty, 227(8) 

pension benefit, 153(1)(b) 

reduction of, Reg. 809 

refund of, 227(6), (7) 

‘aan education savings plan, 153(1)(t), Reg. 103(6)(g), 
103( 

registered retirement income fund payment, 153(1)(1), Reg. 
103(4), 103(6)(d.1) 

registered retirement savings plan payment, 153(1)(j) 


¢ regulations, Reg. Part I 


remittance deadlines, source deductions, Reg. 108 
remittances to Receiver General, 153(1), Reg. 108 
retirement compensation arrangement contribution, 153(1)(p) 
retirement compensation arrangement distribution, 153(1)(q) 
retirement compensation arrangement purchase price, 153(1)(r) 
retiring allowance, 153(1)(c) 

return required of employee, 227(2) 

salary, 153(1)(a) 

severance pay, 153(1)(c) 

stock option benefit deferred, 7(15) 

superannuation benefit, 153(1)(b) 

supplementary unemployment plan benefit, 153(1)(e) 
termination pay, 153(1)(c) 

trustee etc., liability for, 227(5), (5.1) 

unclaimed dividends etc., 153(4), (5) 

undue hardship, 153(1.1) 

unemployment insurance benefit, 153(1)(d.1), Reg. 
100(1)“remuneration’’(g) 

U.S. resident, re personal services, Canada—U.S. Tax 
Convention Canada-U.S. Tax Treaty:Art. XVII 


Topical Index 


Withholding tax (cont’d) 
¢ wages, 153(1)(a) 
Witness 
¢ rights of at inquiry, 231.4(5) 
Wood waste 
¢ defined, Reg. 1104(13) 
Woods assets, capital cost allowance, Reg. 1100(1)(f), Reg. 
Sch. IV 
Work camp, see Construction work camp 
Work in progress of professional business 
¢ deemed to be inventory, 10(5)(a) 
e election to exclude from income, 34 
¢ valuation of, 10(4)(a) 
Work space in home 
¢ limitation on deductibility 
ee from business income, 18(12) 
ee from employment income, 8(13) 
Worker Adjustment Programs, see Older Worker Adjustment, 
Program for; Plant Workers Adjustment Program 
Workers’ compensation payment 
¢ deduction in computing taxable income, 110(1)(f)(i1) 
¢ disclosure of taxpayer information by CCRA, 241(4)(n) 
e inclusion in income, 56(1)(v) 
¢ information return, Reg. 232 
Working Income Supplement, 122.61(1)A(c)C 
Working Ventures Fund, see Labour-sponsored funds tax credit 
Workplace Safety and Insurance Board, see Workers’ 
compensation payment 
World Anti-Doping Agency 
° oa We mee income from, deduction for, 110(1)((i), Reg. 
Writing 
¢ defined, Interpretation Act 35(1) 
Wrongful dismissal award, see Retiring allowance 
XK, YRiz 
X-rays 
* cost of, as medical expense, 118.2(2)(0) 
Y2K, see Year 2000 computer hardware and software 


YMPE, see Year’s Maximum Pensionable Earnings 


Yacht 

* expense of, not deductible, 18(1)(I)() 

¢ limitation on CCA claim where rented out, Reg. 1100(15)-(20) 

Year, see Calendar year; Taxation year 

Year 2000 computer hardware and software 

° accelerated CCA, Reg. 1100(1)(zg), (zh) 

Year-end 

°« deemed 

ee charity, on notice of revocation, 188(1) 

¢ where control of corporation changes, 249(4) 

¢ where corporation becomes or ceases to be CCPC, 249(4.1) 

¢ where corporation becomes or ceases to be exempt, 149(10) 

* where corporation becomes or ceases to be financial 
institution, 142.6(1) 

Year’s Maximum Pensionable Earnings 

* base for SR&ED proxy amount re salaries, Reg. 2900(7) 

¢ defined, Reg. 8500(1) 

Yukon Territory, see also Northern Canada 

¢ additional $0.04 reasonable kilometrage allowance, Reg. 
7306(a)(i11) 

* tax rates, see introductory pages 

Zero, minimum amount for formula calculations, 257 

Zone 

* economic, see Exclusive economic zone 

¢ prescribed, see Northern Canada 

¢ tax-free, ITAR 26(3) 


Numbered 
65302 British Columbia Ltd. case overruled, 67.6 
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IF YOU PURCHASED THE CD-ROM, LET'S GET STARTED! 


To install, click Start and click Run. Enter d:\setup.exe (where d is your CD-ROM drive) and click OK. That’s it! Good 
luck with your research! 


Take this short tour to familiarize yourself with the new features of Folio 4: 
New Functionality — the print document button 


We have introduced a new print document button that greatly simplifies printing. If you wish to just print the document 
that you are currently viewing, ensure that the cursor is placed within the document and click on the Print Document 
button. 


> — Click in the infobase whose table of contents you want to view. The text infobase is on the left side of your screen. 
The find infobase, which contains valuable cross-reference information for all the documents in the text infobase, 
is on the right. Click in the text infobase. 


> Click on the Contents View button on the toolbar. You could also click on the Contents/Document View to get a 
Split screen. Try both buttons now to see the difference. 


Notice the small boxes on each branch of the table of contents? Click on these boxes to put a checkmark in them 
in order to restrict a search to just these branches of the infobase. For now, put a checkmark just on the Case Law 
branch. 


On the toolbar is a search field where you can enter search terms. Click in the box and type: bank mortgage 


Click on the Find button or simply hit enter to initiate the search. You will note that you now have a number of hits 
under case law that you Can review. 


>» — Click on either the Full Document View button or the Contents/Document View to see your first hit. Use the next hit 
button to navigate through your hits. Is the first document Clearly not relevant? Jump to the next document by 
hitting the Next Document with Hits button. 


Purposes of printing or Saving to a file by clicking on the Tag button on the toolbar. You could also tag the record 
by typing ctrl + t. 
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